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Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by.the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.g)o.gov/nara/cfr 

For  additional  information  on  GFO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

ir  Phone:  toll-free:  1-888-293-6498 
'*'  Email:  gpoaccessOgpo.gov 
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Rules  and  Regulations 


Fadanl  Ragiilw 

Vol.  62.  Na  17 

Monday,  January  27,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxle  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

5CFRPart3201 

RIN  3064-AA08. 320»^AA15 

SupptoRMfital  Standards  of  Ethical 
Conduct  For  Employoes  of  the  Fedora! 
Deposit  Insurance  Corporation 

AQENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Final  rule;  amendment 

SUMMARY:  The  FDIC,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  ((3GE),  is  amending 
the  Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Federal 
Deposit  Insurance  Corporation  to  allow 
certain  employees  in  the  FDIC's 
Division  of  Supervision  (DOS)  and 
Division  of  Compliance  and  Consimier 
AflEairs  (DCA)  to  obtain  credit  cards  from 
State  chartered  nomnember  banks  that 
are  headquartered  outside  the 
geographical  jurisdiction  of  the  field 
office  to  whidi  the  employee  is 
assigned.  The  FDIC  is  also  making 
minor  changes  in  its  Supplemental 
Standards  to  conform  them  to  previous 
organizational  changes. 

EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Handy,  Assistant  Executive 
Secretary  (Ethics),  Office  of  the 
Executive  Secretary  of  the  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  N.W..  Washington,  D.C  20429; 
telephone  (202)  898-7271. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  FDIC  is  the  primary  regulator  for 
State  chartered  banks  that  are  not 
members  of  the  Federal  Reserve  System.  * 
FDIC  bank  examinations  are  generaUy 
conducted  by  examiners  assigned  to  the 
FDIC's  DOS  or  DCA.  Both  divisions 
maintain  numerous  field  offices  that 


report  to  one  of  eight  regional  offices. 
The  responsibility  for  examining  any 
particular  State  nomnember  bank 
belongs  to  the  field  office  whose 
geographical  jurisdiction  includes  that 
bank's  headquarters.  Bank  examination 
reports  and  recommendations  are  sent 
from  the  field  office  to  its  regional  office 
for  approval. 

In  order  to  minimize  potential 
conflicts  of  interest  between  examiners 
and  the  banks  they  examine,  the  FDIC's 
ethics  regulations  have  traditionally 
prohibited  examiners  from  obtaining 
credit  from  State  noimiember  banks. 
Since  1988,  the  FIMC's  employee  ethics 
regulation  has  made  an  exception  to  the 
general  prohibition  to  allow  examiners 
in  the  field  offices  and  regional  offices 
to  accept  credit  in  the  form  of  credit 
cards  from  State  nomnember  banks 
headquartered  outside  the  FDIC  region 
to  which  they  are  assigned,  subject  to 
certain  conditions.  Also  since  1988,  an 
exception  for  headquarters  employees 
subject  to  the  general  credit  restriction 
has  allowed  them  to  obtain  credit  cards 
bom  any  State  nonmember  bank.  Any 
employee  who  avails  him  or  herself  of 
the  credit  card  exception  was  required 
to  disqualify  him  or  herself  from  taking 
any  official  action  affecting  the  State 
nonmember  bank  that  issued  the  credit 
card.  The  disqualification  requirement 
prevents  employees  bam  taking  actions 
that  would  constitute  a  conflict  of 
interest  for  the  employee,  thus  avoiding 
violations  of  the  Federal  conflict  of 
interest  statute  (18  U.S.C.  208)  or 
subpart  D  of  the  Office  of  Government 
Ethics'  Standards  of  Ethical  Conduct  for 
Executive  Branch  Employees  that  apply 
to  FDIC  employees,  5  CFR  part  2635. 
See  also  OGE's  recent  final  18  U.S.C. 
208  regulation,  61  FR  6830-66851  (part 
m)  (December  18, 1996).  The  general 
State  nonmember  bank  credit 
prohibition  and  its  exception  are 
consistent  with,  but  not  the  same  as,  18 
U.S.C.  213  which  prohibits  examiners 
from  accepting  creidit  from  any 
instituti(m  that  they  have  previously 
examined. 

The  FDIC's  employee  ethics 
regulation  (5  CFR  part  3201)  was 
comprehensively  revised  in  1995  to 
supplement  OCX's  executive  brandi- 
wide  employee  ethics  regulation.  See  60 
FR  20171-20178  (April  25, 1995),  as 
amended  at  61  FR  35915-35916  (July  9, 
1996).  The  FDIC's  present  general  credit 
restriction  applies  to  designated  DOS 


and  DCA  employees,  most  but  not  all  of 
whom  are  bank  examiners.  See 
§  3201.102(c)(1).  The  credit  card 
exception  for  headquarters  employees 
which  allows  them  to  acquire  credit 
cards  from  any  State  nonmember  bank, 
subject  to  the  disqualification 
requirement,  is  at  $3201.102(c)(l)(i). 
The  credit  card  exception  for  employees 
assigned  to  DOS  and  DCA  regional  and 
field  offices  that  allows  them  to  acquire 
credit  cards  bom  State  nonmember 
banks  headquartered  outside  their 
region  of  assignment,  subject  to  the 
disqualification  requirement,  is  at 
§3201.102(c)(l)(ii). 

Thus,  at  present,  employees  of  all 
field  offices  within  a  region  are 
prohibited  from  getting  any  credit, 
including  a  credit  t»rd,  from  any  State 
nonmember  bank  headquartered  in  their 
region,  even  from  banks  that  are 
examined  by  a  difierent  field  office  than 
the^one  to  which  they  are  assigned.  The 
narrowness  of  the  credit  card  exception 
has  allowed  management  the  maximiun 
flexibility  to  assign  employees  within 
their  region  as  staffing  needs  require. 
This  is  because,  in  most  cases,  the 
combination  of  the  broad  credit 
restriction  and  the  narrow  exception  to 
it  has  meant  that  most  examiners 
assigned  to  a  region  have  no  credit  from 
any  State  nonmember  bank  located 
within  that  region.  Absent 
disqualifications  that  result  from  an 
extension  of  credit,  the  employees  can 
be  assigned  to  work  on  any  bant  within 
the  region  as  well  as  their  field  office  as 
the  need  arises. 

However,  the  current 
§  3201.102(c)(l)(ii)  prohibition  and 
narrow  exoepticHi  has  kept  DOS  and 
DCA  employees  from  obtaining  credit 
that  many  citizens  consider  important 
in  conducting  their  personal  business. 
For  example,  in  certain  cases, 
department  stores  have  transferred  their 
customer  credit  accounts  to  State 
nonmember  banks  frtun  whidi 
examiners  in  the  region  of  the  bank's 
headquarters  are  prohibited  from 
accepting  credit  cards.  In  other  cases, 
nationally  chartered  banks  from  whom 
DOS  and  DCA  employees  can  generally 
obtain  credit  issue  their  credit  cards 
through  State  chartered  nonmember 
banks.  In  such  cases,  DOS  and  DCA 
employees  covered  by 
§3201.102(c)(l)(ii)  are  prohibited  from 
accepting  credit  available  to  others. 
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In  order  to  alleviate  somewhat  the 
difficulty  in  obtaining  credit  card  credit 
by  employees  covered  by 
S3201.102(c)(l)(ii).  the  FDIC  has 
determined  to  modify  the  exception  to 
the  prohibition  in  a  way  that  still 
maintains  protection  against  potential 
conflicts  of  interest.  Specifically,  the 
FDIC  has  determined  to  expand  the 
§3201.102(c)(l)(ii)  exception  to  allow 
employees  assigned  to  a  field  office  to 
obtain  credit  cards  from  State 
nonmember  banks  that  are 
headquartered  outside  their  Held  office's 
geographical  examination 
responsibility.  Thus,  for  example,  an 
employee  assigned  to  one  of  the  17  field 
offices  within  the  Atlanta  Regional 
Office  will  be  able  to  obtain  credit  card 
credit  h^m  State  nonmember  banks 
headquartered  in  the  other  16  field 
offices  within  the  region  that  were 
previously  not  allowed.  Potential 
conflicts  of  interest  will  still  be  avoided 
by  continuing  the  requirement  that  any 
employee  who  obtains  credit  card  credit 
pursuant  to  the  newly  expanded 
exception  shall  disqualify  him  or  herself 
from  taking  any  official  action  regarding 
the  issuer  of  that  credit. 

The  broadened  exception  to  the 
§  3201.102(c)(1)  prohibition  may  reduce 
FDIC  management's  flexibility,  in 
certain  cases,  to  reassign  employees  to 
different  offices.  However,  management 
has  determined  that  the  increased 
availability  of  credit  to  its  employees  is 
worth  the  increased  effort  required. 
Similarly,  employees  who  obtain 
previously  prohibited  credit  as  a  result 
of  this  change  must  recognize  that  their 
ability  to  accept  assignments  will  be 
narrowed  to  the  extent  that  they  use  this 
expanded  exception  to  the  rule. 

The  change  in  the  exception  would 
not  affect  DOS  or  DCA  employees 
assigned  to  the  Washington  office  who 
would  continue  to  be  allowed  by 
§  3201.102(c)(l)(i)  to  obtain  credit 
through  the  use  of  a  credit  card  from 
any  State  nonmember  bank.  Nor  will  the 
change  affiect  DOS  or  IXIA  employees 
whose  official  assignment  is  to  a 
regional  office.  Since  those  employees 
can  take  action  affecting  any  State 
nonmember  bank  within  their  region, 
they  will  still  be  permitted  to  obtain 
credit  cards  only  from  State  nonmember 
banks  headquartered  outside  their 
reraon  of  assignment. 

The  FDIC  is  also  making  a  couple  of 
other  minor  changes  in  §  3201.102  to 
reflect  organizational  changes  that  have 
occurred  since  the  regulation  was 
finalized.  First,  §3201. 102(c)(2),  which 
identifies  the  employees  to  whom  the 
credit  restriction  of  §  102(c)(1)  applies, 
is  amended  to  delete  two  references  to 
the  positions  of  Executive  Director  for 


Supervision,  Resolutions,  and 
Compliance  and  Regional  Manager 
which  no  longer  exist.  Second,  the  FDIC 
is  amending  §  3201.102(d)  which 
prohibits  employees  of  certain  FDIC 
divisions  who  have  certain  listed 
official  duties  from  accepting  credit 
from  an  FDIC-insured  depository 
institution  for  two  years  after  their  last 
participation  in  an  official  matter 
affecting  that  institution.  The 
amendment  adds  to  the  list  of  divisions 
covered  by  §  3201.102(d)  the  Division  of 
Insurance  which  was  created  after  the 
FDIC's  supplemental  employee  ethics 
regulation  was  made  final  and 
substitutes  the  new  Division  of 
Resolutions  and  Receiverships  for  the 
former  Division  of  Depositor  and  Asset 
Services  and  the  Division  of 
Resolutions. 

II.  Matters  (rf  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(a)(2),  (b)  and 
(d),  the  Board  of  Directors  has  found 
that  good  cause  exists  for  waiving  the 
regular  notice  of  proposed  rulemaking 
and  30-day  delayed  effective  date  as  to 
this  final  rule  amendment.  This  action 
is  being  taken  because  it  is  in  the  public 
interest  that  tliis  rule,  which  concerns 
matters  of  agency  organization,  practice 
and  procedure  and  which  relieves 
certain  restrictions  placed  on  FDIC 
employees,  become  effective  on  the  date 
of  publication. 

Regulatory  Flexibility  Act 

The  Board  of  Directors  has  concluded 
that  the  amendment  to  the  rule  will  not 
impose  a  significant  economic  hardship 
on  small  institutions.  Therefore,  the 
Board  of  Directors  hereby  certifies 
pursuant  to  §  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605)  that  the 
amended  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
FlexibiHty  Act  (5  U.S.C.  601  et  seq.). 

Paperwork  Reduction  Act 

The  Board  of  Directors  has 
determined  that  the  amended  regulation 
does  not  contain  any  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 

List  of  Sobiects  in  5  CFR  Part  3201 

Administrative  practice  and 
procedure,  Conffict  of  interests, 
Government  employees.  Reporting  and    ' 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Deposit  Insurance 
Corporation,  with  the  concurrence  of 


the  Office  of  Government  Ethics,  is 
'  amending  5  CFR  part  3201  as  follows: 

PART  3201— SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  FEDERAL 
DEPOSIT  INSURANCE  CORPORATION 

1.  The  authority  citation  for  part  3201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  7301;  5  U.S.C.  App. 
(Ethics  in  Government  Act  of  1978);  12 
U.S.C.  1819(a).  1822;  26  US.C.  1043;  E.G. 
12674,  54  PR  15159,  3  CFR,  1989  Comp..  p. 
215,  as  modified  by  E.0. 12731.  55  PR  42547, 
3  CPR.  1990  Comp.,  p.  306;  5  CFR  2635.105. 
2635.403.  2635.502.  and  2635.803. 

2.  Section  3201.102  is  amended  as  set 
forth  below: 

A.  Removing  the  word  "and"  at  the 
end  of  paragraph  (c)(l)(i); 

B.  Revising  paragraph  (c)(l)(ii): 

C.  Adding  a  new  paragraph  (cKl)(iii): 

D.  Removing  the  words  "the 
Executive  Director  for  Supervision, 
Resolutions,  and  Compliance,"  in  both 
places  in  which  they  appear  and  the 
words  "Regional  Manager,"  where  it 
appears  in  paragraph  (c)(2):  and 

E.  Amending  paragraph  (c)(3)  by 
removing  the  phrase  "(c)(l)(i)  or 
(c)(l)(ii)"  and  adding  in  its  place  the 
phrase  "(c)(l)(i).  (c)(l)(ii).  or  (c)(l)(iii):" 
and 

F.  Amending  paragraph  (dl(2)  by 
removing  the  words  "Division  of 
Expositor  and  Asset  Services,  Division 
of  Resolutions"  and  adding  in  their 
place  "Division  of  Resolutions  and 
Receiverships,"  and  adding  "Division  of 
Insurance,"  before  the  words  "Legal 
Division."  The  revised  paragraph 
(c)(l)(ii)  and  the  added  paragraph 
(c)(l)(iii)  read  as  follows: 

13201.102    Extensions  of  cradlt  from  FDIC- 
insured  depository  institutions. 


(0*  *  • 

(D*  *  • 

(ii)  For  an  employee  assigned  to  a 
regional  office,  credit  extended  by  an 
FDIC-insured  State  nonmember  bank 
headquartered  outside  the  employee's 
region  of  official  assignment  through  the 
use  of  a  credit  card  on  the  same  terms 
and  conditions  as  are  offered  to  the 
general  public;  and 

(iii)  For  an  employee  assigned  to  a 
field  office,  credit  extended  by  an  FDIC- 
insured  State  nonmember  bank 
headquartered  outside  the  employee's 
field  office  of  official  assignment 
through  the  use  of  a  credit  card  on  the 
same  terms  and  conditions  as  are 
offered  to  the  general  public. 

Dated  at  Washington.  D.C  this  11th  day  of 
December  1996. 
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By  Order  of  tha  Board  of  Directors. 
Federal  Deposit  Insurance  Corporation. 
Jeny  L.  Langlejr, 
Executive  Secretaiy. 

Concuired  in  this  17th  day  of  January 
1997. 

Stephen  D.  PottSt 

Director,  Office  of  Government  Ethics. 
(FR  Doc.  97-1867  Filed  1-24-97;  8:45  am] 
■LLMQ  CODE  t714-ei-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220. 221.  and  224 
[Ragulstfons  Q,  T.  U  and  X] 

Securities  Credit  Transactions;  List  of 
Marginable  OTC  Stoclts;  Ust  of 
Foreign  Margin  Stoclis 

AQENCT:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule;  determination  of 
applicability  of  regulations. 

SUIMARY:  The  List  of  Marginable  OTC 
Stocks  (OTC  List)  is  composed  of  stocks 
traded  over-the-coimter  (OTC)  in  the 
United  States  that  have  been  determined 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulations.  The  List  of 
Foreign  Margin  Stocks  (Foreign  List)  is 
composed  of  foreign  equity  seciuities 
that  have  met  the  Board's  eligibility 
criteria  imder  Regulation  T.  The  OTC 
List  and  the  Foreign  List  are  published 
four  times  a  year  by  the  Board.  This 
document  sets  forth  additions  to  and 
deletions  from  the  previous  OTC  List 
and  the  previous  Foreign  List. 
EFFECTIVE  DATE:  February  10. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  WolCErum,  Securities  Regulation 
Analyst,  Division  of  Banking 
Supervision  and  Regulation,  (202)  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C 
20551.  For  the  hearing  imfiaiied  only, 
contact  Dorothea  Thompson, 
Telecommunications  Device  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  Listed 
below  are  the  deletions  from  and 
additions  to  the  Board's  OTC  List, 
which  was  last  published  on  October 
28, 1996  (61  FR  SSS55),  and  became 
effective  November  12, 1996.  A  copy  of 
the  complete  OTC  List  is  available  from 
the  Federal  Reserve  Banks. 

The  OTC  List  includes  those  stocks 
traded  over-the-coimter  in  the  United 
States  that  meet  the  criteria  in 
Regulations  G.  T  and  U  (12  CFR  Parts 
207,  220  and  221,  respectively).  This 
determination  also  afiiects  the 


applicability  of  Regulation  X  (12  CFR 
Part  224).  These  stocks  have  the  degree 
of  national  investor  interest,  the  depth 
and  breadth  of  market,  and  the 
availability  of  information  respecting 
the  stock  and  its  issuer  to  warrant 
regulation  in  the  same  fashion  as 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  for  trading  in  the  national 
market  system  (NMS  seouity)  under 
rules  approved  by  the  Securities  and 
Exchange  Commission  (SEC). 
Additional  OTC  stocks  may  be 
designated  as  h^S  securities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designation. 
The  names  of  these  stocks  are  available 
at  the  SEC  and  at  the  National 
Association  of  Securities  Dealers,  Inc. 
and  will  be  incorporated  into  the 
Board's  next  quarterly  publication  of  the 
OTC  List. 

Also  listed  below  are  the  deletions 
from  and  additions  to  the  Foreign  List 
which  was  last  published  on  October 
28, 1996  (61  FR  55SS5)  and  became 
effective  November  12, 1996.  A  copy  of 
the  complete  Foreign  List  is  available 
from  the  Federal  Reserve  banks. 

Public  Comment  and  Defierred  Effective 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  public 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  objective 
character  of  the  criteria  for  inclusion 
and  continued  inclusion  on  the  Lists 
specified  in  12  CFR  207.6(a)  and  (b), 
220.17(a).  (b),  (c)  and  (d),  and  221.7(a) 
and  (b).  No  additional  useful 
information  would  be  gained  by  public 
participation.  The  full  requirements  of  5 
U.S.C.  553  with  respect  to  deferred 
eRiective  date  have  not  been  followed  in 
connection  with  the  issuance  of  this 
amendment  because  the  Board  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  based  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
soon  as  possible.  The  Board  has 
responded  to  a  request  by  the  public 
and  allowed  approximately  a  two-week 
delay  before  the  Lists  are  effective. 

Li8tofSab|ectB 

12CFRPart207 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements,  National  Market 
Syst«n  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Securities. 


12  CFR  Part  220 

Banks,  Banking,  Brokers,  Credit, 
Margin,  Margin  requirements, 
Investments,  National  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  requirements,  Sectirities. 

12  CFR  Part  221 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements,  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit, 
Margin,  Margin  requirements,  Reporting 
and  recordkeeping  requirements, 
Securities. 

Accordingly,  pursuant  to  the 
authority  of  sections  7  and  23  of  the 
Securities  Exchange  Act  of  1934.  as 
amended  (15  U.S.C.  78g  and  78w),  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2  and 
220.17  (Regulation  T),  and  12  CFR 
221.2(j)  and  221.7  (Regulation  U),  there 
is  set  forth  below  a  listing  of  deletions 
from  and  additions  to  the  OTC  List  and 
the  Foreign  List. 

Deletions  From  the  List  Of  Marginable 
OTC  Stocks 

Stocks  Removed  for  Failing  Continued 
Listing  Requirements 

50-OFF  STORES,  INC. 

$.01  par  common 
ASTROSYSTEMS.  INC. 

$.10  par  common 
BRADLEY  PHARMACEUTICALS,  INC. 

Class  A,  warrants  (expire  11-12-96) 

Class  B,  warrants  (expire  11-12-96) 

Class  D,  warrants  (expire  12-09-96) 
CAM-NET  COMMUNICATIONS 
NETWORK,  INC. 

No  par  common 
CREATIVE  TECHNOLOGIES  CORP. 

$.03  par  common 
CRYOMEDICAL  SCIENCES,  INC 

$.001  par  common  ^- 

D  &  N  HNANOAL  CORPORATION 

Warrants  (expire  12-31-96) 
EDMARK  CORPORATION 

No  par  common 
EMBREX.  INC. 

Warrants  (expire  11-07-96) 
ENCON  SYSTEMS,  INC 

$.01  par  common 
EUROMED,  INC. 

$.01  par  common 
EVERGREEN  MEDL\  CORPORATION 

6%  convertible  exchangeable 
preferred  ' 

FIRST  COMMERCE  CORPORATION 

$25.00  par  cumulative  preferred 
GENSL\.  INC 

Warrants  (expire  12-31-96) 

Rights  (expire  12-31-96) 
GENZYME  CORPORATION 
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Series  N,  warrants  (expire  12-31-96) 
GRANT  GEOPHYSICAL  INC 

$.002  par  conunon 

$.01  par  convertible  exchangeable 
preferred 
HEALTHCARE  IMAGING  SERVICES, 
INC. 

Class  B,  redeemable  warrants  (expire 
11-12-96) 
HYCOR  BIOMEDICAL.  INC 

Warrants  (expire  08-07-98) 
rrALL\N  OVEN.  INC..  THE 

$.01  par  conunon 
JG  INDUSTRIES.  INC. 

No  par  common 
KRUG  INTERNATIONAL  CORP. 

Warrants  (expire  01-27-98) 
L.  L  KNICKERBOCKER  COMPANY 

Warrants  (expire  01-24-97) 
LAM  RESEARCH  CORPORATION 

6%  convertible  subordinated 
debentures  due  2003 
MEMOREX  TELEX  N.V. 

American  Depositary  Receipts 
MULTI-MARKET  RADIO.  INC 

Class  A,  warrants  (expire  03-23-99) 
NASTECH  PHARMACEUTICAL 
COMPANY  INC. 

Warrants  (expire  12-07-96) 
NATIONAL  CAPITAL  MANAGEMENT 
CORPORATION 

$.01  par  common 
NEOPROBE  CORPORATION 

Class  E.  warrants  (expire  11-12-96) 
NEOSTAR  RETAIL  GROUP.  INC. 

$.01  par  common 
NEOZYME  n  CORPORATION 

Units  (expire  12-31-96) 
NOVATEK  INTERNATIONAL.  INC. 

No  par  common 
OLYMPIC  FINANCIAL  LTD.  (MN) 

8%  cumulative  convertible 
exchangeable  preferred 
ONBANCORP.  INC  (NY) 

6.75%  Series  B.  cumulative  preferred 
PDK  LABS.  INC 

Class  C.  warrants  (expire  04-14-97) 
PROSPECT  GROUP.  INC.  THE 

$.50  par  common 
SANCHEZ  COMPUTER  ASSOOATES, 
INC 

Rights  (expire  12-18-96) 
SMITH  TECHNOLOGY  CORPORATION 

$.01  par  common 
SPRECKELS  INDUSTRIES.  INC 

Class  A,  $.01  par  common 
STAT  HEALTHCARE.  INC. 

Warrants  (expire  04-21-98) 
TEE-COMM  ELECTRONICS,  INC 

Purdiase  warrants  (expire  11-22-96) 
TRANS  WORLD  GAMING 
CORPORATION 

$.001  par  common  Warrants  (expire 
12-15-99) 
WASHINGTON  MUTUAL  INC. 

Series  D,  $1.00  par  convertible 
perpetual  preferred 
WHARF  RESOURCES.  LTD. 

No  par  common 


Stocks  Removed  for  Listiiig  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

A+  NETWORK.  INC. 

$.01  par  common 
ACCUSTAFF  INCORPORATED 

$.01  par  common 
ADDINGTON  RESOURCES.  INC. 

No  par  common 
AEQUTTRON  MEDICAL.  INC. 

$.01  par  common 
AG  SERVICES  OF  AMERICA.  INC.  , 

No  par  conunon 
AMERICAN  TRAVELLERS 
CORPORATION 

$.01  par  common 
AMTROLINC 

$.01  par  common 
ARMOR  ALL  PRODUCTS 
CORPORATION 

$.01  par  common 
BETTIS  CORPORATION 

$.01  par  common 
BIG  B.  INC. 

$.01  par  common 
BIO-DENTAL  TECHNOLOGIES 
CORPORATION 

$.01  par  common 
BOATMEN'S  BANCSHARES.  INC. 
(Missouri) 

$1.00  par  common 

Depositary  Shares 
BOSTON  TECHNOLOGY.  INC. 

$.001  par  common 
BUTLER  MANUFACTURING 
COMPANY 

No  par  common 
BWAY  CORPORATION 

$.01  par  common 
CAREMATRDC  CORPORATION 

$.01  par  common 
CASCADE  CORPORATION 

$.50  par  conunon 
CENTER  FINANCL\L  CORPORATION 

$1.00  par  commtHi 
CENTRAL  JERSEY  FINANCIAL 
CORPORATION 

$1.00  par  common 
CHARTER  POWER  SYSTEMS, 
INCORPORATED 

$.01  par  common 
CITIZENS  BANCORP  (Maryland) 

$2.50  par  common 
COLONL\L  DATA  TECHNOLOGIES 
CORPORATION 

$.01  par  common 
COMSTOCK  RESOURCES.  INC 

$.50  par  common 
CONSOLIDATED  PRODUCTS,  INC 

No  par  common 
CONTINENTAL  WASTE  INDUSTRIES. 
INC. 

$.001  par  common 
GULP.  INC. 

$.05  par  common 
CUPERTINO  NATIONAL  BANCORP 
(California) 

No  par  common 


DATALOGDC  INTERNATIONAL.  INC. 

$.01  par  common 
DAVCO  RESTAURANTS.  INC. 

$.001  par  common 
DELPHI  FINANCL\L  GROUP,  INC. 

Class  A.  $.01  par  common 
DEPOSIT  GUARANTY  CORP. 

No  par  common 
ELECTROSTAR,  INC. 

$.01  par  common 
FALCON  DRILLING  COMPANY.  INC. 

$.01  par  common 
FAMILY  BANCORP  (Massachusetts) 

$.10  par  common 
FARMERS  &  MECHANICS  BANK 
(Connecticut) 

$.01  par  common 
GENETICS  INSTITUTE.  INC 

Depositary  Shares 
GMIS  INC. 

$.01  par  common 
GREENSTONE  INDUSTRIES,  INC. 

$.001  par  common 

Warrants  (expire  07-20-99) 
HOME  FEDERAL  CORPORATION 
(Maryland) 

$1.00  par  common 
HOME  FINANCL\L  CORPORATION 

$.10  par  common 
IMPERIAL  BANCORP  (California) 

No  par  common 
IOMEGA  CORPORATION 

$.0333  par  common 
EPSCO  INC. 

No  par  common 
JEFFERSON  BANCORP,  INC  (Florida) 

$1.00  par  common 
JP  FOODSERVICE,  INC. 

$.01  par  conunon 
KASH  N  KARRY  FOOD  STORES.  INC. 

$.01  par  common 
KRUG  INTERNATIONAL  CORP. 

No  par  common 
LEARNING  COMPANY,  INC.,  THE 

$.01  par  common 
LXE,  INC. 

$.01  par  common 
MAGNA  GROUP.  INC. 

$2.00  par  common  ^ 

MAIL- WELL,  INC 

$.01  par  common 
META-SOFTWARE,  INC. 

No  par  common 
METROPOLITAN  BANCORP 
(Washington) 

$1.00  par  common 
MFS  COMMUNICATIONS  COMPANY, 
INC.  ^ 

$.01  par  conunon 

Depositary  Shares 
MOUNTAIN  PARKS  FINANCIAL 
CORPORATION 

$.001  par  common 
MULTI-MARKET  RADIO,  D4C 

Class  A,  $.01  par  common 
NEOPHARM,INC 

$.000429  par  conunon 
NORTH  SIDE  SAVINGS  BANK  (New 
York) 


UMI 
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$1.00  par  comnum 
OM  GROUP  INC 

$.01  par  common 
OPAL.  INC 

$.01  par  common 
OPEN  ENVIRONMENT  CORPORATION 

$.01  par  common 
PACanC  REHABILITATION  k  SPORTS 
MEDICINE  INC. 

$.01  par  common 
PARTNERRE  LTD. 

$1.00  par  common 
PAYCO  AMERICAN  CORPORATION 

$.10  par  common 
PENRIL  DATACOMM  NETWORKS. 
INC 

$.01  par  common 
PEOPLES  TELEPHONE  COMPANY, 
INC. 

$.01  par  common 
PET  FOOD  WAREHOUSE,  INC. 

$.01  par  common 
PHYSIOANS  INSURANCE  COMPANY 
OF  OHIO 

Class  A,  $1.00  par  common 
PXRE  CORPORATION 

$.01  par  common 
READICARE,  INC 

$.01  par  common 
REDMAN  INDUSTRIES  INC. 

$.01  par  conuion 
RICHFOOD  HOLDINGS,  INC 

No  par  common 
ROCK-TENN  COMPANY 

Class  A,  $.01  par  common 
ROPER  INDUSTRIES,  INC. 

$.01  par  common 
SAVOY  PICTURES  ENTERTAINMENT. 
INC. 

$.01  par  common 
SEACOR  HOLDINGS,  INC. 

$.01  par  common 
SITEL  CORPORATION 

$.001  par  common 
SKYLINE  emu,  INC. 

No  par  common 
SOFTWARE  PUBUSHING 
CORPORATION 

No  par  common 
ST.  JUDE  MEDICAL,  INC. 

$.10  par  common 
STAT  HEALTHCARE,  INC. 

$.01  par  common 
STERLING  HEALTHCARE  GROUP,  INC. 

$.0001  par  common 
SUDBURY,  INC. 

$.01  par  common 
SUNCOAST  SAVINGS  &  LOAN 
ASSOCL\TION  (Florida) 

$1.10  par  common 

Series  A,  $5.00  par  n(m-ciunulative 
convertible  preferred 
SUNRISE  BANCORP  (California) 

No  par  common 
SUPERCUTS,  INC. 

$.01  par  common 
TELEBIT  CORPORATION 

No  par  common 
TODAY'S  BANCORP.  INC. 


$5.00  par  common 
TRANSNATIONAL  RE  CORPORATION 

Class  A.  $.01  par  common 
TRANSPORT  HOLDINGS.  INC 

Class  A.  $.01  par  common 
UNION  SWITCH  &  SIGNAL  INC. 

$.01  par  common 
US  FAOLrnES  CORPORATION 

$.01  par  common 
US  ORDER  INC 

$.001  par  common 
UTAH  MEDICAL  PRODUCTS.  INC 

$.01  par  common 
WALDEN  BANCORP,  INC. 

$1.00  par  onnmon 
WESTPORT  BANCORP,  INC. 
(Connecticut) 

$.01  par  common 
WILLAMETTE  INDUSTRIES,  INC. 

$.50  par  common 
WORKINGMENS  CAPITAL  HOLDINGS, 
INC. 

No  par  common 
ZYCON  CORPORATION 

$.001  par  common 

Additions  to  the  UM  of  Mai^ginable  OTC 
Stocks 

3D  LABS  INC.  LIMITED 

$.01  par  common 
3DX  TECHNOLOGIES,  INC. 

$.01  par  common 
ACCELR8  TECHNOLOGY 
CORPORATION 

No  par  common 
ACCENT  COLOR  SCIENCES,  INC 

No  par  common 
ACCESS  BEYOND,  INC 

$.01  par  conmion  ^ 

ACTRADE  INTERNATIONAL,  LTD. 

$.001  par  common 
ADVANCED  AERODYNAMICS  A 
STRUCTURES,  INC. 

$.0001  par  common 

Class  A,  warrants  (expire  12^3-2001) 

Class  B,  warrants  (expire  12-03-2001) 
ADVANCED  RADIO  TELECOM 
CORPORATION 

$.001  par  common 
AFTERMARKET  TECHNOLOGY 
CORPORATION 

$.01  par  common 
ALL-COMM  MEDL\  CORPORATION 

$.01  par  common 
ALLEGRO  NEW  MEDJA,  INC 

$.001  par  common 
ALLIN  COMMUNICATIONS 
CORPORATION 

$.01  par  common 
ALYN  CORPORATION 

$.001  par  common 
AMERICAN  MATERL\LS  & 

TECHNOLOGIES  CORPORATION 

$.01  par  common 
AMERICAN  MEDSERVE 
CORPORATION 

$.01  par  common 
AMSCAN  HOLDINGS,  INC 

$.10  par  conmion 


ANDEAN  DEVELOPMENT 
CORPORATION 

Warrants  (expire  11-12-2001) 
ANSALDO  SIGNAL,  NV 

Common  shares  (par  NLS  .01) 
APPLIED  CELLULAR  TECHNOLOGY, 
INC. 

$.001  par  canunon 
APPLIED  IMAGING  CORPORATION 

$.001  par  common 
AQUILA  BIOPHARMACEUTICALS. 
INC 

$.05  par  common 
ARAMEX  INTERNATIONAL  LIMITED 

$.01  par  common 
ARNOLD  PALMER  GOLF  COMPANY 

$.50  par  common 
ASHTON  TECHNOLOGY  GROUP,  INC 

$.01  par  common 
AURUM  SOFTWARE.  INC 

$.001  par  common 
AUTOBAOND  ACCEPTANCE 
CORPORATION 

No  par  common 
AVIRON 

$.001  par  common 
AWARD  SOFTWARE 

INTERNATIONAL.  INC. 

No  par  common 
AXSYS  TECHNOLOGIES.  INC. 

$.01  par  common 
B.O.S.  BETTER  ONLINE  SOLUTIONS 
LTD. 

Common  stock  (NIS  1.00) 
BANKUNTTED  FINANCIAL 
CORPORATION  (Florida) 

Series  1996, 8%  par  noncumulative 
convertible  preferred 
BARRINGER  TECHNOLOGIES.  INC 

$.01  par  common 

Warrants  (expire  11-12-99) 
BL\CORE  INTERNATIONAL  AB 

American  Depositary  Receipts 
BIG  FOOT  FINANOAL  CORPORATION 

$.01  par  common 
BITSTREAM.  INC. 

$.01  par  common 
BONE  CARE  INTERNATIONAL,  INC. 

No  par  common 
BOSTON  BIOMEDICA.  INC. 

$.01  par  common 
BOWLIN  OUTDOOR  ADVERTISING  & 
TRAVEL  CENTER,  CMC 

$.001  par  common 
BRAKE  HEADQUARTERS  U.S.A. 

$.001  par  common 
CAL-MAINE  FOODS,  INC 

$.01  par  common 
CALIFORNL\  FEDERAL  BANK,  FSB 

Secondary  Contingent  Litigation 
Recovery  Participation  Interests 
CALYPTE  BIOMEDICAL 
CORPORATION 

$.001  par  common 
CANDLEWOOD  HOTEL  COMPANY, 
INC. 

$.01  par  common 
CAROLINA  FINCORP,  INC. 

No  par  common 
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CB  COMMERCIAL  REAL  ESTATE 
SERVICES  GROUP.  INC. 

$.01  par  common 
CD  RADIO.  INC. 

$.001  par  common 
CNS  BANCORP.  INC.  (Missouri) 

$10.00  par  common 
COLT  TELECOM  GROUP  PLC 

American  Depositary  Receipts 
COMPOSITECH  LTD. 

$.01  par  common 
COMPSCRIPT.  INC. 

$.0008  par  common 
CONSOUDATED  FREIGHTWAYS 
CORPORATION 

$.01  par  common 
CREDIT  MANAGMENT  SOLUTIONS. 
INC. 

$.01  par  common 
CUBIST  PHARMACEUTICALS.  INC. 

$.001  par  common 
CV  THERAPEUTICS.  INC. 

$.001  par  common 
CYBERMEDL\.  INC. 

$.01  par  common 
DANNINGR  MEDICAL  TECHNOLOGY. 
INC. 

$.01  par  common 
DATA  TRANSLATION.  INC. 

$.01  par  common 
DELGRATL\  MINING  CORPORATION 

No  par  common 
DEUA*S  INC. 

$.01  par  common  ) 

DELPHOS  CITIZENS  BANCORP.  INC. 

$.01  par  common        ' 
DONNELLEY  ENTERPRISE 

SOLUTIONS.  INCORPORATED 

$.01  par  common 
DR  SOLOMON'S  GROUP.  PLC 

American  Depository  Receipts 
DYNAMIC  MATERL\LS     , 
CORPORATION 

$.05  par  common 
EASTWIND  GROUP.  INC. 

$.10  par  common 
ECSOFT  GROUP  PLC 

American  Depository  Receipts 
EDUCATION  MANAGEMENT 
CORPORATION 

$.01  par  common 
EDUCATIONAL  MEDICAL.  INC. 

$.01  par  common 
EIDOSPLC 

American  Depository  Receipts 
ELBTT  MEDICAL  IMAGING  LTD. 

Ordinary  shares  (1.0  NIS) 
ELBIT  SYSTEMS,  LTD. 

Ordinary  shares  (1.0  NIS) 
ELTRAX  SYSTEMS.  INC. 

$.01  par  common 
EMERGENT  GROUP,  INC. 

$.05  par  common 
ENAMELON.  INC. 

$.001  par  common 
EPITOPE.  INCORPORATED 

No  par  common 
EPL  TECHNOLOGIES.  INC. 

$.001  par  common 


EROX  CORPORATION 

No  par  common 
EXACTECH.  INC. 

$.01  par  common 
FACTORY  CARD  OUTLET 
CORPORATION 
No  par  common 
FEDERAL  AGRICULTURAL 

MORTGAGE  CORPORATION 
Class  C,  non-voting.  $1.00  par 
common 
FINANCL\L  SERVICES  ACQUISITION 
CORPORATION 
$.001  par  common 
Series  A,  warrants  (expire  11-30- 

2001) 
Series  B.  warrants  (expire  11-30- 
2001) 
FIREARMS  TRAINING  SYSTEMS.  INC. 

No  par  common 
FIRST  COASTAL  CORPORATION 

$1.00  par  common 
FIRST  LANCASTER  BANCSHARES. 
INC.  (Kentucky) 
$.01  par  common 
FIRST  LEESPORT  BANCORP.  INC. 
(Pennsylvania) 
$5.00  par  common 
FIRST  MARINER  BANCORP  (Maryland) 

$.05  par  common 
HRST  REGIONAL  BANCORP 
(California) 
No  par  common 
FIRST  VIRTUAL  HOLDINGS 
INCORPORATED 
$.001  par  common 
FLETCHER'S  FINE  FOODS  LIMITED 

No  f>ar  common 
FLORIDA  PANTHERS  HOLDINGS.  INC. 

Class  A.  $.01  par  common 
FORELAND  CORPORATION 

$.001  par  common 
FORRESTER  RESEARCH.  INC. 

$.01  par  common 
GEOTEL  COMMUNICATIONS 
CORPORATION 
$.01  par  common 
GOLD  BANC  CORPORATION.  INC 

$1.00  par  common 
GOLETA  NATIONAL  BANK  (California) 

$2.50  par  common 
GRANITE  FINANCIAL.  INC. 

$.001  par  common 
HEALTHDYNE  INFORMATION 
ENTERPRISER  INC. 
$.01  par  common 
HEATLCARE  FINANCL\L  PARTNERS, 
INC. 
$.01  par  common 
HIGHWAY  HOLDINGS  LIMITED 
$.01  par  conunon 
Warrants  (expire  01-01-2001) 
HOME  FINANCL\L  BANCORP 
(Indiana) 
No  par  common 
HOMEGATE  HOSPITALITY.  INC. 

$.01  par  common 

\h  CORPORATION  I 

$.01  par  common 


INDEPENDENT  BANK  CORPORATION 

No  par  cumulative  trust  preferred 
securities 
INDIVIDUAL  INVESTOR  GROUP,  INC. 

$.01  par  common 
INDUSTRL\L  HOLDINGS,  INC. 

Class  C.  warrants  (expire  01-14-99) 
INFINITY  FINANCL\L  TECHNOLOGY. 
INC. 

No  par  common 
INFORMATION  MANAGEMENT 
RESOURCES.  INC. 

$.10  par  common 
INLAND  RESOURCES,  INC. 

$.001  par  common 
INSCI  CORPORATION 

$.01  par  common 
INSTRUMENTATION  LABORATORY 
SPA 

American  Depositary  Receipts 
INTEGRATED  MEDICAL  RESOURCES, 
INC. 

$.001  par  common 
INTELIDATA  TECHNOLOGIES 
CORPORATION 

$.001  par  common 
INTERACTIVE  FUGHT 
TECHNOLOGIES.  INC. 

$.01  par  common 
INTERNATIONAL  SPEEDWAY 
CORPORATION 

Class  A.  $.01  par  common 
INTERNATIONAL 

TELECOMMUNICATION  DATA 
SYSTEMS 

$.01  par  common 
IRWIN  FINANCIAL  CORPORATION 

No  par  cumulative  preferred 
K2  DESIGN.  INC. 

$.01  par  common 
KEVCO.  INC. 

$.01  par  common 
KIRLIN  HOLDING  CORPORATION 

$.001  par  common 
LARSCOM  INCORPORATED 

Class  A.  $.01  par  common 
LB  FINANCL\L.  INC. 

$.01  par  common 
LEADING  EDGE  PACKAGING,  INC. 

$.01  par  common 
LITHL\  MOTORS.  INC. 

Class  A.  no  par  common 
LONDON  nNANCL\L  CORPORATION 

No  par  common 
MANCHESTER  EQUIPMENT  CO.,  INC. 

$.01  par  common 
MASTECH  CORPORATION 

$.01  par  common 
MAZEL  STORES.  INC. 

No  par  common 
MDSI  MOBILE  DATA  SOLUTIONS. 
INC. 

No  par  common 
MEDCROSS,  INC. 

$.007  par  common 
MEDWAVE.INC. 

No  par  common 
MEGO  MORTGAGE  CORPORATION 

$.01  par  common 


vtntt 
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METRIS  COMPANIES,  INC. 

$.01  par  common 
METROPOLITAN  FINANCIAL 
CORPORATION 

No  par  common 
ML\MI  COMPUTER  SUPPLY 
CORPORATION 

No  par  common 
MICROSOFT  CORPORATION 

Series  A,  convertible  exchangeable 
preferred 
MLC  HOLDINGS,  INC. 

$.01  par  common 
MONEY  STORE,  INC.,  THE 

No  par  mandatory  convertible 
preferred 
MULTICANANL  PARTICIPACOES.  S.A. 

American  Depositary  Receipts 
MULTIMEDL\  CONCEPTS 
INTERNATIONAL,  INC. 

$.001  par  common 
N- VISION,  INC. 

$.01  par  common 
NATIONAL  SECURITIES  • 
CORPORATION 

$.02  par  common 
NATIONSBANK  CORPORATION 

Depositary  Shares 
NATURAL  ALTERNATIVES 
INTERNATIONAL 

$.01  par  common 
NCO  GROUP.  INC. 

No  par  common 
NORTH  PITTSBURGH  SYSTEMS,  INC. 

$.1562  par  common 
NUWAVE  TECHNOLOGIES,  INC.      ' 

$.01  par  common 
O'GARA  COMPANY,  THE 

$.01  par  common 
OFFSHORE  ENERGY  DEVELOPMENT 
CORPORATION 

$.01  par  common 
ON  COMMAND  CORPORATION 

Warrants  (expire  10-08-2003) 

Class  B,  warrants  (expire  10-08-2003) 
ONTRACK  DATA  INTERNATIONAL. 
INC. 

$.01  par  common 
OPTIMAL  ROBOTICS  CORPORATION 

Class  A,  no  par  common 
PACIFIC  CAPITAL  BANCORP 

No  par  common 
PATIENT  INFOSYSTEMS,  INC. 

$.01  par  common 
PJ  AMERICA.  INC. 

$.01  par  common 
POWERWAVE  TECHNOLOGIES,  INC. 

$.0001  par  common 
PRIMEX  TECHNOLOGIES.  INC. 

$1.00  par  common 
PRIMUS  TELECOMMUNICATIONS 
GROUP,  INC. 

$.01  par  common 
PROCOM  TECHNOLOGY 
INCORPORATED 

No  par  common 
PROSOURCE,  INC. 

Class  A,  $.01  par  common 
PS  FINANCL\L,  INC. 


$.01  par  common 
PUMA  TECHNOLOGY.  INC. 

$.001  par  common 
RANKIN  AUTOMOTIVE  GROUP.  INC. 

$.01  par  common 
REAL  GOODS  TRADING 
CORPORATION 

No  par  common 
RIDGEVIEW.  INC. 

$.01  par  common 
ROADHOUSE  GRILL.  INC. 

$.01  par  common 
ROGUE  WAVE  SOFTWARE.  INC. 

$.01  par  common 
ROSLYN  BANCORP.  INC.  (New  York) 

$.01  par  common 
SANCHEZ  COMPUTER  ASSOCIATES. 
INC. 

No  par  common 
SEACHANGE  INTERNATIONAL.  INC. 

$.01  par  common 
SEAMED  CORPORATION  ^ 

No  par  common  ' 

SECURITY  BANK  CORPORATION 
(Virginia) 

$5.00  par  common 
SELECT  APPOINTMENTS  (HOLDINGS) 
PLC 

American  Depositary  Receipts 
SIBL\  NEUROSCIENCES.  INC. 

$.001  par  common 
SIMULATION  SCIENCES.  INC. 

$.001  par  common 
SKYMALL.  INC. 

$.001  par  common 
SMALL  WORLDWIDE  PLC 

American  Depositary  Receipts 
SMARTALK  TELESERVICES.  INC 

No  par  common 
SOBIESKI  BANCORP.  INC.  (Indiana) 

$.01  par  common 
STAGE  STORES.  INC. 

$.01  par  common 
STEEL  DYNAMICS.  INC. 

$.01  par  common 
STEINER  LEISURE  LIMITED 

$.01  par  common 
STEVEN  MADDEN.  LTD. 

Class  B,  warrants  (expire  02-13-98) 
STYLING  TECHNOLOGY 
CORPORATION 

$.0001  par  common 
SUN  HYDRAUUCS  CORPORATION 

$.001  par  common 
SYMONS  INTERNATIONAL  GROUP, 
INC. 

No  par  common 
SYNTHETIC  INDUSTRIES.  INC. 

$1.00  par  common 
T  HQ.  INC. 

$.0001  par  common 
TQ  SATELLITE  ENTERTAINMENT. 

INC. 
.    Series  A,  $1.00  par  common 

Series  B.  $1.00  par  common 
TEAM  AMERICA  CORPORATION 

No  par  common 
TECHDYNE,  INC. 

Warrants  (expire  09-13-98) 


TESCO  CORPORATION 

No  par  common 
THINK  NEW  IDEAS.  INC. 

$.0001  par  common 
TICKETMASTER  GROUP.  INC. 

No  par  common 
TITAN  EXPLORATION.  INC. 

$.01  par  common 
TITAN  PHARMACEUTICALS.  INC. 

$.001  par  common 
TMP  WORLDWIDE.  INC. 

No  pwr  common 
TOWER  TECH.  INC. 

$.001  par  common 
TRAMFORD  INTERNATIONAL.  LTD. 

$.01  par  common 

Warrants  (expire  12-13-99) 
TRL\NGLE  PHARMACEUTICALS.  INC. 

$.001  par  common 
TTI  TEAM  TELECOM 

INTERNATIONAL.  LTD. 

Ordinary  shares  (NIS  .5) 
TWINLAB  CORPORATION 

$1.00  par  common 
TYSONS  FINANCIAL  CORPORATldN 

$5.00  par  common 
U.S.  FRANCHISE  SYSTEMS.  INC. 

$.01  par  common 
UNITED  NATURAL  FOODS.  INC. 

$.01  par  common 
UOL  PUBUSHING.  INC. 

$.01  par  common 
UROHEALTH  SYSTEMS.  INC. 

$.001  par  common 

Warrants  (expire  03-20-97) 
UROQUEST  MEDICAL  CORPORATION 

$.001  par  common 
USTEL.  INC. 

$.01  par  common 
V-ONE  CORPORATION 

$.001  par  common 
VERSATILITY  INC. 

$.01  par  common 
VL\SAT.  INC. 

$.01  par  common 
VnSAGE  TECHNOLOGY.  INC. 

$.001  par  common 
VIMRX  PHARMACEUTICALS,  INC. 

$.001  par  common 
VIRAGEN.  INC. 

$.01  par  common 
VIROPHARM,  INC. 

$.002  par  common 
VISUAL  EDGE  SYSTEMS.  INC. 

$.01  par  common 
VTTECH  AMERICA.  INC. 

No  par  common 
VIVID  TECHNOLOGIES,  INC.^ 

$.01  par  common 
VOX  WARE,  INC. 

$.001  par  common 
WEST  TELESERVICES  CORPORATION 

$.01  par  common 
WILD  OATS  MARKETS.  INC. 

$.001  par  common 
WILSHIRE  nNANOAL  SERVICES 
GROUP.  INC. 

$.01  par  common 
WOODROAST  SYSTEMS.  INC. 
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$.005  par  common 
WOODWARD  GOVERNOR  COMPANY 

$.0625  par  common 
WORLD  HEART  CORPORATION 

No  par  common 
WORLDCOM  INC. 

Depositary  Shares    

ZAG  INDUSTRIES  LIMITED 

Ordinary  shares  (NIS  .01) 

Deletions  From  the  Foreign  Margin  List 
AUSTRALIA 

PUBUSHING  AND  BROADCASTING 
LIMITED 

PrefBTred.  par  ASl.OO 
TNTUMTTEI) 

Ordinary  shares,  par  A$0.50 

DENMARK 

A/S  TH.  WESSEL  &  VETT.  MAGASIN 
DUNORD 

C  Shares,  par  100  Danish  krone 
AARHUS  OLffiFABRIK  A/S 

A  Shares,  par>100  Danish  krone 
ICOPALA/S 

Share  Capital,  par  100  Danish  krone 

FINLAND 

KONEOY 

B  Shares,  par  50  Finnish  markka 
MERITA  LTD 

A  Shares,  par  5  Finnish  markka 
METSA-SERLA  OY 

A  Ordinary  Shares,  par  lOPinnish 
markka 

FRANCE 

CREDIT  LOCAL  DE  FRANCE  SA 
Ordinary  shares,  par  100  French 
francs 

HONGKONG 

DAIRY  FARM  INTERNATIONAL 
HOLDINGS  LTD. 
Ordinary  shares,  HKSl.OO  par 
HONG  KONG  LAND  HOLDINGS.  LTD. 

Ordinary  Shares,  $.10  par 
JARDINEMATHESON  HOLDINGS 
LIMITED 
Ordinary  shares,  $0.25  par 
[ARDINE  STRATEGIC  HOLDINGS 
LIMITED 
Ordinary  shares,  $.05  par 
MANDARIN  ORIENTAL 

INTERNATIONAL  LIMITED 
Ordinary  shares,  $.05  par 

ITALY 

FIDIS  FINANZL\RIA  DI  SVILUPPO  SPA 
Ordinary  shares,  par  1000  lira 

JAPAN 

NICHnCO.,LTD. 
Y  50  par  common 

MEXICO 

GRUPO  FINANOERO  BANCC»4ER  S.A. 
Series  A,  no  par  common 

NORWAY 

WILH.  WILHELMSEN  LIMITED  AS 


B  Common  Shares,  par  Norwegian 
krone 

PHILIPPINES 

SAN  MIGEUEL  CORPORATION 
Common  Shares,  par  10  Philippine 
pesos 

SWEDEN 

MOOCHDOMSJOAB 

A  Free  shares,  par  50  Swedish  krona 
TIDNINGS  AS  MARIEBERG 
A  Free  shares,  par  10  Swedish  krona 

SMTZERLAJVD 

OBA-GEIGY  AG 

Bearer  shares,  par  20  Swiss  francs 
OBA-GEIGY  AG 

Registered  shares,  par  20  Swiss  francs 
SANDOZ  AG 

Bearer  shares,  par  20  Swiss  francs 
SANDOZ  AG 

Registered  shares,  par  20  Swiss  francs 
WINTERTHUR  SCHWEIZER. 
VERSICHERUNGS  GES. 

Registered  shares,  par  20  Swiss  francs 

THAILAND 

FIRST  BANGKOK  CITY  BANK  PUBUC 
CO.  LTD. 
Ordinary  shares,  par  15  Thai  baht 

UNITED  KINGDOM 

RANK  ORGANISATION  PLC 

Ordinary  shares,  par  10  p 
REFUGE  GROUP  PLC 

Ordinary  shares,  par  5  p 
RENTOKIL  GROUP  PLC 

Ordinary  shares,  par  2  p 
THORN  EMI  PLC 

Ordinary  shares,  par  25  p 

Additions  to  the  Foreign  Margin  List 

AUSTRALIA 

NATIONAL  MUTUAL  HOLDINGS. 
LTD. 
Ordinary  shares,  par  A$.50 

DENMARK 

CHEMINOVA  HOLDINGS  A/S 
B  ordinary  shares,  par  100  Danish 
krone 
CODAN  FORSDCRING  AJS 
Ordinary  shares,  par  100  Danish 
krone 
FALCKA/S 
>  Ordinary  shares,  par  100  Danish 

krone 
MICRO  MATIC  HOLDINGS  A/S 
Ordinary  shares,  par  100  Danish 
krone 
OSTASLMISKE  KOMPAGNI-(eAST 
ASIATIC  CO.,  LTD.) 
Ordinary  shares,  par  100  Danish 
krone 
OnCON  HOLDING  A/S 

Ordinary  shares,  par  20  Danish  laaae 
TRYG-BALTICA  FORSKIRING  A/S 
Registered  shares,  par  20  Danish 


krone 
nNLAND  ^ 

FINNAIROY 
Ordinary  shares,  par  50  Finnish 
markka 
KEMIRAOY 
Ordinary  shares,  par  50  Finnish 
markka 
ORION- YHTYMAOY 

A  Series,  par  10  Finnish  markka 
ORION- YHTYMAOY 

B  Series,  par  10  Finnish  markka 
RAISON  TEHTAAT  VAIH  OS  OY  AB 
K  Series  common,  par  10  Finnish 
markka 
SAMPO  INSURANCE  CO.,  LTD. 
A  Ordinary  Shares,  par  20  Finnish 
markka 
STOCKMANN  OY  AB 

B  Free  Shares,  par  20  Finnish  markka 
TAMRO  OY  AB 
Ordinary  shares,  par  10  Finnish 
markka 

FRANCE 

CLF-DEXL\  FRANCE  SA 
Ordinary  Shares,  par  100  French^ 
francs 

GERMANY 

DEUTSCHE  TELEKOM 
Ordinary  shares,  par  DM  5 

NORWAY 

BONHEURAS 

Free  Shares,  par  5  Norwegian  krone 
FOKUS  BANK  AS 
Registered  Shares,  par  11  Norwegian 
l^ne 
HELIKOPTER  SERVICES  GROUP  AS 
Ordinary  Shares,  par  11.50  Norwegian 
krone 
NARVESEN  AS 
A  Common  Shares,  par  5  Norwegian 
krone 
NCL  HOLDINGS  AS 

Free  Shares,  par  2.3  Norwegian  krone 
NERAAS 
Ordinary  Shares,  par  10  Norwegian 
krone 
NETCOMAS 
A  Free  Shares,  par  50  Norwegian 
krone 

PmUPPINES 

SAN  MIGEUEL  CORPORATION 
Class  B  Common  Shares,  par  10 
Philippine  pesos 

SINGAPORE 

DAIRY  FARM  INTERNATIONAL 
HOLDINGS.  LTD. 
Ordinary  Shares,  par  $.05 
HONG  KONG  LAND  HOLDINGS,  LTD. 

Ordinary  Shares,  par  $.10 
JARDINE  MALLIESON  HOLDINGS, 
LTD. 
Ordinary  Shares,  par  $.25 


UMI 
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JARDINE  STRATEGIC  HOLDINGS.  LTD. 

Ordinary  Shares,  par  $.05 
MANDARIN  ORIENTAL 
INTERNATIONAL.  LTD. 

Ordinary  Shares,  $.05  par 

SWEDEN 

ASSI DOMAN  AB 

Free  Shares,  par  10  Swedish  krona 
AVESTA  SHEFFIELD  AB 

Free  Shares,  par  10  Swedish  krona 
SPARBANKEN  SYERIGE  AB 
(Swedbank) 

Series  A,  par  10  Swedish  krona 
STADSHYPOTEK  AB 

A  Free  Shares,  par  10  Swedish  krona 

SWITZERLAND 

NOVARTIS  AG 

Bearer  shares,  par  20  Swiss  francs 
NOVARTIS  AG 

Registered  shares,  par  20  Swiss  firancs 

UNHED  KINGDOM 

RANK  GROUP  PLC 

Ordinary  shares,  par  10  p 
RENTOKIL  INmAL  (UK)  PLC 

Ordinary  shares,  par  2  p 
UNITED  ASSURANCE  GROUP  PLC 

Ordinary  shares,  par  5  p 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  SupervisioB  and 
Regulation  pursuant  to  delegated  authority 
(12  CFR  265.7(f)(10)),  January  21, 1997. 

William  W.Wilea. 

Secretary  of  the  Board. 

(PR  Doc  97-1862  Filed  1-24-97;  8:45  am] 

IMUMQ  CODE  B1S-01-P 


DEPARTMENT  OF  tHE  TREASURY 

Office  of  Thrift  Supervision 

12  CFR  Parts  502. 516, 562, 563, 565. 
574 

CNo.  97-«] 

nN1S60WkA99 

Regulatory  Citations  to  Uniform 
Rnanclal  Institutions  Rating  System 

AGENCY:  OfBce  of  Thrift  Supervision, 
Treasury  (OTS). 
ACTION:  Final  rule. 

SUMMARY:  In  the  December  19, 1996 
issue  of  the  Federal  Register,  the 
Federal  Financial  Institutions 
Examination  Council  (FFIEC)  published 
changes  to  the  Uniform  Financial 
Institutions  Rating  System  (UFIRS).  The 
OTS  is  making  conforming  changes  to 
OTS  regulations  that  cross-reference  the 
UFIRS,  confirming  that  these 
regulations  are  intended  to  refer  to  the 
UFIRS  as  it  is  revised  from  time  to  time. 


EFFECTIVE  DATE:  February  26, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
William  J.  Magrini,  Senior  Project 
Manager,  Supervision  Policy,  (202)  906- 
5744,  or  Karen  Osterloh,  Assistant  Chief 
Counsel,  Regulations  and  Legislation 
EHvision,  (202)  906-6639,  R^ulations 
and  Legislation  Division,  Chief 
Counsel's  Office,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., . 
Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATKM: 

L  Background 

The  UFIRS  is  a  supervisory  rating 
system  used  by  the  OTS  and  other 
agencies  represented  on  the  FFIEC  to 
evaluate  the  soimdness  of  depository 
institutions  on  a  uniform  basis.  The 
agencies  have  implemented  the  UFIRS 
through  CAMEL  ratings.  Under  CAMEL, 
the  agencies  have  organized  the  relevant 
UFIRS  factors  into  five  major  areas 
(Capital  Adequacy,  Asset  Quality, 
Management,  Earnings,  and  liquidity). 
In  the  July  18, 1996  issue  of  the  Federal 
Register,  the  FFIEC  proposed  to  add  a 
sbcdi  component  to  the  UFIRS  system. 
Sensitivity  to  Market  Risk.  Currently, 
market  risk  is  evaluated  within  other 
rating  areas.  The  FFIEC  also  proposed  to 
reformat  and  clarify  the  rating 
descriptions;  to  revise  the  rating  system 
to  emphasize  risk  management 
processes;  and  to  make  other  changes. 
The  FFIEC  published  a  notice  of  the 
final  text  of  the  UFIRS  in  the  December 
19, 1996  issue  of  the  Federal  Register. 

Under  OTS  regulations,  CAMH. 
ratings  are  currently  used:  (1)  To  define 
"troubled  savings  association"  for 
purposes  of  OTS  assessments,  12  CFR 
502.1;  (2)  to  determine  if  a  savings 
association  is  eligible  for  expedited  or 
standard  treatment  imder  the 
appUcation  processing  guidelines,  12  ~ 
QFR  part  516;  (3)  to  determine  when  an 
independent  audit  is  required  for  safety 
and  soimdness  purposes  and  to 
determine  whether  the  Director  may 
waive  this  independent  audit 
requirement,  12  CFR  562.4;  (4)  to 
determine  when  the  OTS  may  require  a 
savings  association  and  its  subsidiaries 
to  provide  notification  before  entering 
into  transactions  with  affiliates,  12  CFR 
563.41;  (5)  to  define  "adequately 
capitalized"  and  "imdercapitalized" 
under  the  prompt  corrective  action 
regulation,  12  CFR  part  565;  (6)  to 
determine  whether  a  savings  association 
should  be  reclassified  based  on 
supervisory  criteria  other  than  capital 
for  the  purposes  of  the  prompt 
corrective  action  regulation,  12  CFR  Part 
565;  and  (7)  to  define  a  savings 
association  in  "troubled  condition" 
imder  rules  requiring  prior  notice  of  the 


addition  of  any  individual  to  the  board 
of  directors  or  the  employment  of  any 
individual  as  senior  executive  officer, 
12  CFR  574.9. 

Most  of  these  regulations  currently 
refer  to  "CAMEL"  ratings.  Because  the 
proposed  changes  to  UFIRS  would  make 
these  references  obsolete,  the  OTS 
proposed  revisions  to  its  regulations  on 
July  23, 1996.'  The  OTS  proposed  to 
revise  its  regulations  to  refer  more 
generally  to  the  UFIRS  as  it  may  exist 
from  time  to  time  or  to  any  comparable 
rating  system  that  the  OTS  may  adopt  in 
lieu  of  UFIRS. 

Two  other  minor  changes  were  also 
proposed.  First,  for  the  sake  of 
consistency  and  to  prevent  confusion, 
the  OTS  proposed  to  revise  each 
regulation  that  will  cross  reference 
UFIRS  to  indicate  that  the  OTS  will  use 
the  most  recent  rating  (as  determined 
either  on-site  or  off-site  by  the  most 
recent  examination)  of  which  the 
savings  association  has  been  notifiedln 
writing.  Currently,  some  of  the  dted 
regulations  include  this  provision, 
while  others  do  not. 

Additionally,  the  OTS  proposed  to 
clarify  12  CFR  562.4.  Currently,  that 
regulation  requires,  inter  alia,  all 
institutions  receiving  a  rating  of  3, 4  or 
5  to  obtain  an  independent  audit  unless 
the  Director  "determines  that  an  audit 
would  not  address  the  safety  and 
soundness  issues  that  caused  the  (low) 
examination  rating."  The  OTS  proposed 
to  modify  §  562.4  to  better  reflect  when 
OTS  may  waive  the  audit  requirement. 
As  proposed,  a  waiver  may  be  granted 
if  an  audit  "would  not  provide  further 
information  on  safety  and  soundness 
issues  relevant  to  the  examination 
rating." 

Summary  of  Comments  and  Description 
of  the  Final  Rule 

The  OTS  received  one  comment  on 
the  proposed  rule  changes.  This 
commenter  suggested  that  the  OTS 
delay  changing  references  to  a  rating  ' 
system  until  the  FFIEC  determines 
whether  the  existing  rating  system 
should  be  modified  and  designates  a 
new  acronym.  The  commenter 
supported  all  other  clarifying  changes  to 
die  OTS  rules. 

As  noted  above,  FFIEC  has  finalized 
its  changes  to  the  UFIRS  system.  In  any 
event,  under  the  OTS  propyosal,  the 
regulations  would  refer  generally  to  the 
UFIRS  as  it  may  exist  bom  time  to  time, 
or  to  a  comparable  rating  system  that  the 


•  61  FR  38114  XJuly  23. 1096). 
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OTS  may  adopt  in  lieu  of  UFIRS.  The 
proposed  rule  did  not  Vefer  specifically 
to  the  then-existing  UFIRS  system  (i.e., 
CAMEL)  or  to  the  proposed  rating 
system  then  under  consideration  by 
FFIEC  [i.e.,  CAMELS).  By  referring  to 
UFIRS,  rather  than  acronyms  adopted 
from  time  to  time  to  describe  UFIRS,  the 
proposed  rule  would  obviate  the  need  to 
make  regulatory  amendments  if  the 
FFIEC  or  the  OT^  proposes  changes  to 
the  rating  system  in  the  future.  ^-_i-aieiu 

The  proposed  rule  is  therefore  oTttte 

adopted  without  substantial 
modifications.  ^  Since  the  publication  of 
the  proposed  regulation,  the  OTS  has 
removed  former  §  563.170(c)(10)  as  part 
of  its  Lending  and  Investments 
regulation,  ^  eliminating  the  need  for  the 
proposed  UFIRS  change  to  that  section. 

m.  Paperwork  Reduction  Act 

Reporting  and  recordkeeping 
requirements  in  this  final  rule  are 
currently  found  inl2  CFR  563.41(e)  and 
574.9.  These  requirements  are  addressed 
in  the  following  0MB  approved 
packages:  Control  Nos.  1550-0078  and 
1550-0047.  The  reporting  burden  under 
this  package  remains  unchanged  under 
the  rule. 

IV.  Executive  Order  12866 

The  Director  of  the  OTS  has 
determined  that  this  final  rule  does  not 
constitute  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866. 

V.  Unfunded  Mandates  Act  of  1995 

The  OTS  has  determined  that  the 
requirements  of  this  tinal  rule  will  not 
result  in  expenditures  by  state,  local,  or 
tribal  governments  or  by  the  private 
sector  of  more  than  $100  million. 
Accordingly,  a  budgetary  impact 
statement  is  not  required  under  section 
202  of  the  Unfunded  Mandates  Act  of 
1995. 

VI.  Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OTS 
certifies  that  this  flnal  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  OTS  does  not  anticipate  that  the 
application  of  the  revised  UFIRS  rating 
system  will  result  in  a  change  in 
composite  ratings  assigned  to  depository 
institutions.  Today's  rule  will  merely 


'The  OTS  previously  proposed  a  revision  to  the 
capital  distriijtions  regulation  at  12  CFR  563.134 
thai  would  deflne  "troubled  condition"  by 
reference  to  the  examination  rating  system.  S9  PR 
62356  (December  5.  1994).  When  that  regulation  is 
Tinalized.  it  will  also  include  appropriate  references 
to  the  revised  UFIRS  system.  ^/^ 

'61  FR  S0951  (September  30.  1996). 


reduce  confusion  by  updating  the 
terminology  used  in  the  OTS  regulations 
to  reflect  the  current  rating  system. 

Vn.  Effective  Date 

Section  302  of  CDIUA  delays  the 
effective  date  of  regulations 
promulgated  by  the  Federal  banking 
agencies  that  impose  additional 
reporting,  disclosure,  or  new 
requirements  to  the  first  day  of  the  first 
Render  quarter  following  publication 

fintd  rule.  OTS  believes  that 
CDRIA  does  not  apply  to  this  final  rule 
because  it  imposes  no  new  bujrden.  The 
revisions  will  merely  reduce  confusion 
by  updating  the  terminology  used  in  the 
OTS  regulations  to  reflect  the  current 
rating  system. 

List  of  Subjects 

12  CFR  Part  502 

Assessments,  Federal  Home  Loan 
Banks. 

12  CFR  Part  516 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements.  Savings  associations. 

12  CFR  Part  562 

Accounting,  Reporting  and 
recordkeeping  requirements.  Savings 
associations. 

12  CFR  Part  563 

Accounting,  Advertising,  Conflicts  of 
Interest,  Corporate  Opportvmity,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

12  CFR  Part  565 

Administrative  practice  and 
procedure.  Capital,  Savings 
associations. 

12  CFR  Part  574 

Administrative  practice  and 
procedure.  Holding  companies, 
Reporting  and  recordkeeping 
requirements.  Savings  associations. 
Securities. 

Authority  and  Issuance 

Accordingly,  the  Office  of  Thrift 
Supervision  amends  chapter  V,  title  12, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

PART  502— ASSESSMENTS 

1.  The  authority  citation  for  part  502 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1462a,  1463, 1467, 
1467a. 

2.  Section  502.1  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 


$502.1    Asset-tMsed  assessments. 

***** 

(f)  Definition.  For  purposes  of  this 
section  only,  a  troubled  savings 
association  shall  be  defined  as  a  savings 
association  with  a  composite  rating  of  4 
or  5,  as  defined  in  §  516.3(c)  of  this 
chapter.  A  troubled  savings  institution 
also  includes  a  savings  association  in 
conservatorship  so  long  as  the 
association  requires  increased 
supervision  and  examination  by  the 
Office. 


PART  516— APPLICATION 
PROCESSING  GUIDELINES  AND 
PROCEDURES 

3.  The  authority  citation  for  part  516 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552,  559;  12  U.S.C 
1462a,  1463, 1464. 

4.  Section  516.3  is  amended  by 
revising  paragraphs  (a)(l){i),  Cb)(l)(i), 
and  (c)  to  read  as  follows: 

§516.3    Definitions. 

(a)*  •  * 

(D*  *  * 

(i)  The  savings  association  has  a 
composite  rating  of  1  or  2; 

•  *       •        *        * 

(b)*  *  MD*  *  * 
(i)  The  savings  association  has  a 
composite  rating  of  3,  4  or  5; 

*  •        *        •        • 

(c)  Composite  rating.  Composite  rating 
means  the  composite  numerical  rating 
assigned  to  the  savings  association  by 
the  OTS  under  the  Uniform  Financial 
Institutions  Rating  System  ■  or  an 
equivalent  rating  under  a  comparable 
rating  system  adopted  by  the  OTS,  and 
refers  to  the  most  recent  rating  (as 
determined  either  on-site  or  off-site  by 
the  most  recent  examination)  of  which 
the  savings  association  has  been  notified 
in  writing. 


PART  562— REGULATORY 
REPORTING  STANDARDS 

5.  The  authority  citation  for  part  562 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1463. 

6.  Section  562.4  is  amended  by 
revising  paragraphs  (b)(1)  and  (c)(2)  to 
read  as  follows: 

S  562.4   Audit  of  savings  associations  and 
savings  association  iioiding  companies. 

***** 

(b)*  •  * 


'  Copies  are  available  at  the  address  specified  in 
§516.1  of  this  part. 
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(1)  If  a  savings  association  has 
received  a  composite  rating  of  3, 4  or  5, 
as  defined  at  §  516.3(c)  of  this  chapter, 
or 


(c)  •  *  • 

(2)  The  Director  may  waive  the 
independent  audit  requirement 
described  at  paragraph  (b)(1)  of  this 
section,  if  the  Director  determines  that 
an  audit  would  not  provide  further 
information  on  safety  and  soundness 
issues  relevant  to  the  examination 


rating. 


PART  563-OPERATIONS 

7.  The  authority  citation  for  part  563 
continues  to  read  as  follows: 

Audiority:  12  U.S.C.  375b,  1462. 1462a, 
i463, 1464, 1467a.  1468, 1817, 1828,  3806. 

8.  Section  563.41  is  amended  by 
revising  paragraph  (e)(2)(ii)(A)  to  read  as 
follows: 

f  563.41    Loans  and  other 
wdh  affBMM  and  aubsidlarfes. 


(e)*  •  • 

(2)*   •  • 

(ii)*  •  • 

(A)  Has  a  composite  rating  of  4  or  5, 
as  defined  in  §  516.3(c)  of  this  chapter; 


PART  S65-PROMPT  CORRECTIVE 
ACTION 

9.  The  authority  citation  for  part  565 
continues  to  read  as  follows: 

Andioritjr:  12  U.S.C.  1831o. 

10.  Section  565.4  is  amended  by 
revising  paragraphs  (b)(2)(iii)(B). 
(b)(3)(iii)(B).and  (c)(2)  to  read  as 
follows: 


1566.4   Capital  nMnuret  and 
calSQOcy  definitions. 


(b)  •  *  • 

(2)*  *  • 

(iii)*  •  • 

(B)  A  leverage  ratio  of  3.0  percent  or 
greater  if  the  savings  association  is 
assigned  a  composite  rating  of  1.  as 
defined  in  §  516.3(c )  of  this  chapter, 
and 


(3) 


(ui)(A)*  •  • 

(B)  Has  a  leverage  ratio  that  is  less 
than  3.0  percent  if  the  savings 
association  is  assigned  a  composite 
rating  of  1,  as  defined  in  §  516.3(c)  of 
this  diapter. 


(c)*  •  • 

(2)  Unsafe  or  unsound  practice.  The 
OTS  has  determined,  after  notice  and  an 
opportunity  for  hearing  pursuant  to 
§  565.8(a)  of  this  part,  that  the  savings 
association  received  a  less-than' 
satisfactory  rating  for  any  rating 
category  (other  than  in  a  rating  category 
specifically  addressing  capital 
adequacy)  under  the  Unifomi  Financial 
Institutions  Rating  System,'  or  an 
equivalent  rating  imder  a  comparable 
rating  system  adopted  by  the  OTS;  and 
has  not  corrected  the  conditions  that 
served  as  the  basis  for  the  less  than 
satisfactory  rating.  Ratings  under  this 
paragraph  (c)(2)  refer  to  the  most  recent 
ratings  (as  determined  either  on-site  or 
off-site  by  the  most  recent  examination) 
of  which  the  savings  association  has 
been  notified  in  writing. 

PART  574— ACQUISITION  OF 
CONTROL  OF  SAVINGS 
A8S0C1ATK>NS 

11.  The  authority  citation  for  part  574 
continues  to  read  as  follows: 

AuthoritT:  12  U.S.C.  1467a.  1817. 1831i. 

12.  Section  574.9  is  amended  by 
revising  paragraph  (a)(5)(i)(A)  to  read  as 
follows: 

§574.9    Additions  Of  directors  and 
employment  of  senior  executive  offlcsrs  of 
savings  associations  and  savings  and  I 
holding  I 


(a)'  •  * 
(5)*  •  • 

(i)  *  *  • 

(A)  Has  a  composite  rating  of  4  or  5. 
as  defined  in  §  516.3(c)  of  this  chapter. 

•        •        •        •        • 

Dated:  Januaiy  15. 1997. 

By  the  Office  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 

(FR  Doc  97-1811  Filed  1-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKM 
Federal  Aviation  Administration 

14CFRPart30 

[Dockst  No.  97-NM-01-AD:  Amendment 
39-0895;  AD  97-02-10) 

RIN212fr-AA64 

AlrwortMnass  Directives;  McDonf>ell 
Douglas  Model  DC-«,  DC-0-80,  and  C- 
9  (Military)  Series  Airplanes,  Model 
MD-88  Airplanes,  and  Model  MD-OO 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUIMIARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9.  DC-9-80.  and  C- 
9  (military)  series  airplanes.  Model  MD- 
88  airplanes,  and  Model  MD-90 
airplanes.  This  action  requires  a  visual 
check  to  determine  the  part  and  serial 
numbers  of  the  upper  lock  link 
assembly  of  the  nose  landing  gear 
(NLG);  repetitive  inspections  of  certain 
upper  lock  link  assemblies  to  detect 
fatigue  cracking;  and  modification  of  the 
NLG.  This  action  also  provides  for 
terminating  action  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  a  report  indicating  that, 
due  to  fatigue  cracking,  the  upper  lock 
link  assembly  on  an  airplane  fractiued. 
and  consequently  prevented  the  NLG 
from  extending  fully.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  this  assembly  from  fracturing 
due  to  fatigue  cracking,  and  the  NLG 
consequently  failing  to  extend  fully;  this 
condition  could  result  in  injury  to 
passengers  and  flight  crew,  and  damage 
to  the  airplane.  ° 
DATES:  Effective  February  11. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
11, 1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  28, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
01-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 

The  service  information  reCsrenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach. 


CJ^.^I    D. 
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California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
Cahfomia  90712;  telephone  (310)  627- 
5237;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  recently  received  a  report  indicating 
that  the  upper  lock  link  assembly  of  the 
nose  landing  gear  ^NLG)  on  a 
\      McDonnell  Douglas  DC-9-80  series 
airplane  failed  prior  to  landing.  As  a 
resuh  of  this  failure,  the  airplane 
sustained  moderate  damage  to  the 
forward  lower  fuselage. 

An  investigation  by  the  operator 
revealed  that  this  assembly  had 
fractured  and  jammed  against  the  shock 
strut,  which  prevented  the  NLG  from 
extending  fully.  This  fracture  was 
caused  by  fatigue  cracking  that 
originated  at  the  lower  end  of  the 
assembly  where  the  flange  and  inner 
radius  meet.  The  operator  also  detected 
similar  fatigue  cracking  in  two  other 
upper  lock  link  assemblies  during  an 
inspection  of  other  airplanes  in  its  fleet. 

An  upper  lock  link  assembly  can  be 
either  manufactured  from  aluminum 
plate  or  forged  from  aluminum.  The 
three  cracked  assemblies  that  were 
detected  were  aluminum  plate,  a 
material  which  has  a  much  shorter 
fatigue  life  than  forged  aluminum.  In 
addition  to  Model  E)C-9-80  series 
airplanes,  assemblies  of  aluminum  plate 
may  be  installed  on  Model  DC-9  and  C- 
9  (military)  series  airplanes.  Model  MD- 
88  airplanes,  and  Model  MD-90 
airplanes. 

Fracturing  of  the  upper  lock  link 
assembly  due  to  fatigue  cracking,  if  not 
corrected,  can  result  in  the  failiu*  of  the 
NLG  to  extend  fully,  which  could  lead 
to  injury  to  passengers  and  flight  crew, 
and  damage  to  the  airplane. 

Explanation  of  Relevant  Service 
Innmnation 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  DC9-32A298  [for  Model  DC-9. 
DC-9-60.  and  C-9  (military)  series 
airplanes,  and  Model  MD-88  airplanes). 


and  McDoimell  Douglas  Alert  Service 
Bulletin  MD90-32A019  [for  Model  MD- 
90  airplanes],  both  dated  December  19, 
1996.  Both  alert  service  bulletins 
describe  procedures  for  conducting  a 
visual  check  of  the  part  number  and 
serial  number  on  the  upper  lock  link 
assembly  of  the  NLG  to  identify  whether 
an  assembly  has  been  forged  from 
aluminum  (an  "exempt  upper  lock  link 
assembly"),  or  has  been  manufactured 
from  aluminum  plate  (a  "possible 
discrepant  upper  lock  link  assembly"). 
No  fuither  action  is  necessary  if  an 
exempt  upper  lock  link  assembly  is 
installed. 

Both  alert  service  documents  also 
describe  procedures  for  conducting 
repetitive  high  frequency  eddy  current 
inspections  or  Type  I  fluorescent 
penetrant  inspections  to  detect  fatigue 
cracking  in  a  possible  discrepant  upper 
lock  link  assembly.  When  fatigue 
cracking  is  detected  in  this  upf>er  lock 
link  assembly  or  when  the  assembly's 
safe  Ufe  (46,500  cycles  of  the  NLG)  has 
been  reached,  the  pin  assembly  of  the 
NLG  is  to  be  replaced  with  a  new  or 
serviceable  pin  assembly.  (The  upper 
lock  link  assembly  is  contained  within 
the  pin  assembly.)  If  the  pin  assembly 
is  replaced  with  one  that  contains  an 
exempt  upper  lock  link  assembly,  the 
need  for  subsequent  repetitive 
inspections  and  replacement  of  parts  is 
eliminated. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  McDonnell  Douglas 
Model  DC-9.  DC-9-80,  and  C-9 
(military)  series  airplanes.  Model  MD- 
88  airplanes,  and  Model  MD-90 
airplanes,  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  fracturing 
of  the  upper  lock  link  assembly  due  to 
fatigue  cracking,  and  the  consequent 
failure  of  the  NLG  to  extend  fully, 
which  could  lead  to  injury  to  passengers 
and  flight  crew,  and  damage  to  the 
airplane. 

This  AD  requires  a  visual  check  of  the 
part  number  and  serial  number  on  the 
upper  lock  link  assembly  to  identify 
whether  this  assembly  is  a  possible 
discrepant  assembly  or  an  exempt 
assembly.  (No  further  action  is  required 
if  an  upper  lock  link  assembly  is  an 
exempt  assembly.) 

This  AD  also  requires  repetitive  high 
frequency  eddy  current  inspections  or 
Type  I  fluorescent  penetrant  inspections 
of  any  possible  discrepant  upper  lock 
link  assembly  to  detect  fatigue  cracking. 
When  fatigue  cracking  is  detected  in  the 
upper  lock  link  assembly,  this  AD 
requires  that  the  pin  assembly  of  the 


NLG  be  replaced  with  a  new  or 
serviceable  pin  assembly.  The  operator, 
at  its  option,  may  install  a  replacement 
pin  assembly  that  contains  an  exempt, 
rather  than  a  possible  discrepant,  upper 
lock  link;  this  substitution  terminates 
the  requirement  for  repetitive 
inspections. 

The  actions  are  reqmred  to  be 
accomplished  in  accordance  with  the 
applicable  alert  service  bulletin 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Determination  of  Rule's  Efifactive  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effiective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 


UMI 


Federal  Register  /  Vol.  62,  No.  17  /  Monday,  January  27,  1997  /  Rules  and  Regulations         3783 


concerned  with  the  substance  of  this  AD 
vtrill  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-Ol-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels*of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "sigiiificant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  C311  Part  39 

.  Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g].  40113. 44701. 


f  39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-4)2-10    McDonnell  Douglas;  Amendment 
39-9895.  Docket  97-NM-Ol-AD. 

Applicability:  Model  DC-9,  00-9-80.  and 
C-9  (military)  series  airplanes,  Model  MD-88 
airplanes,  and  Model  MD-90  airplanes;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletins  DC9-32A298  [for  Model  DC-9,  DC- 
9-80,  and  C-9  (military)  series  airplanes,  and 
Model  MD-88  airplanes),  and  Mc^nnell 
Douglas  Alert  Service  Bulletin  MD90- 
32A019  [for  Model  MD-90  airplanes),  both 
dated  December  19, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  re[>aired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafie  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fracturing  of  the  upper  lock  link 
assembly  of  the  nose  landing  gear  (NLC)  due 
to  fatigue  cracking,  and  the  consequent 
failure  of  the  NLG  to  extend  fully,  which 
could  lead  to  injury  to  passengers  and  flight 
crew,  and  damage  to  the  airplane, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  10,000  total 
cycles  of  the  NLG,  or  within  90  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  a  visual  check  of  the  upper 
lock  link  assembly  of  the  NLG  to  determine 
its  part  and  serial  number,  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-32A298  (for  Model  DC-9.  DC- 
9-80,  and  C-9  (military)  series  airplanes,  and 
Model  MD-88  airplanes],  or  McDoimell 
Douglas  Alert  Service  Bulletin  MD90- 
32A019  Ifor  Model  MD-90  airplanes),  both 
dated  December  19, 1996,  as  applicable. 

(b)  If  the  part  number  and  serial  number  of 
the  upper  lock  link  assembly  are  listed  in 

-  paragraph  (b)(1)  or  (b)(2)  of  this  AD  ("an 
exempt  upper  lock  link  assembly"),  no 
fiirther  action  is  required. 

Note  2:  An  "exempt  upper  lock  link 
assembly"  as  specified  in  paragraph  (b)  of 
this  AD  is  an  assembly  that  is  manufectured 
of  forged  aluminum. 

(1)  For  Model  DC-9,  DC-9-80,  and  C-9 
(military)  series  airplanes,  and  Model  MD-88 
airplanes:  Part  Number  (P/N)  3914464-(any 
configuration)  having  serial  numbers  (S/N) 
HMIOOl  through  HMI172  inclusive,  or  S/N 
WPIIOOO  and  subsequent:  or  P/N  5920472- 
(any  configuration)  having  any  serial  number. 

(2)  For  Model  MD-90  airplanes:  P/N 
3914464-503  having  S/N  HMIOOl  through 


HM1172  inclusive,  or  S/N  WPIIOOO  and 
8ul»equent. 

(c)  If  the  part  number  and  serial  nyniber  of 
the  upper  lock  link  assembly  are  not  nsted 
in  paragraph  (b)(1)  or  (b)(2)  of  this  AO  ( a 
"possible  discrepant  upper  lock  link 
assembly"),  except  as  provided  by  paragraph 
(c)(3)  of  this  AD,  prior  to  further  flight, 
conduct  either  a  high  frequency  eddy  current 
inspection  or  a  Type  I  fluorescent  penetrant 
inspection  of  this  assembly  to  detect  fatigue 
cracks,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-32A298 
(for  Model  DC-9,  DC-9-aO,  and  C-9 
(military)  series  airplanes,  and  Model  MD-88 
airplanes),  or  McDonnell  Douglas  Alert 
Service  Bulletin  MD9O-32A019  (for  Model 
MD-90  airplanes),  both  dated  December  19, 
1996. 

Note  3:  A  "possible  discrepant  upper  lock 
link  assembly"  as  specified  in  paragraph  (c) 
of  this  AD  is  an  assembly  that  may  he 
manufactured  from  aluminum  plate. 

(1)  If  no  crack  is  detected,  repeat  either 
type  of  inspection  required  by  paragraph  (c) 
of  this  AD  at  intervals  not  to  exceed  5,000 
cycles  of  the  NLG. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  replace  the  pin  assembly  of  the  NLG 
in  accordance  with  the  applicable  alert 
service  bulletin. 

(3)  A  Type  I  fluorescent  penetrant 
inspection  of  the  upper  lock  link  assembly 
that  has  been  conducted  within  the  last  12 
months  prior  to  the  effective  date  of  this  AD 
and  in  accordance  with  the  DC-9  Overhaul 
Manual  or  MD-90  Component  Manual, 
Chapter  20-70-2,  is  considered  acceptable 
for  compliance  with  the  initial  inspection 
required  by  paragraph  (c)  of  this  AD.  If  no 
crack  was  detected  during  that  inspection, 
subsequent  repetitive  inspections  are 
required  to  be  accomplished  at  the  intervals 
specified  in  paragraph  (c)(1)  of  this  AD. 

(d)  When  replacement  of  the  pin  assembly 
of  the  NLG  is  required  in  accordance  with 
paragraph  (c)(1)  or  (c)(2)  of  this  AD: 

(1)  If  the  pin  assembly  is  replaced  with  a 
new  assembly  that  contains  a  possible 
discrepant  upper  lock  assembly:  After  the  pin 
assembly  has  been  replaced,  repeat  the 
inspection  required  by  paragraph  (c)  of  this 
AD  prior  to  the  accumulation  of  10,000 
cycles  of  the  NLG. 

(2)  If  the  pin  assembly  is  replaced  with  a 
serviceable  assembly  that  contains  a  possible 
discrepant  upper  lock  assembly:  After  the  pin 
assembly  has  been  replaced,  repeat  the 
inspection  required  by  paragraph  (c)  of  this 
AD  either  prior  to  the  accumulation  of  10,000 
total  cycles  of  the  NLG  for  that  pin  assembly, 
or  prior  to  further  flight,  whichever  occurs 
later. 

(3)  If  the  pin  assembly  is  replaced  with  a 
pin  assembly  that  contains  an  exempt  upper 
lock  link  assembly:  No  further  action  is 
required.  This  installation  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO),    ' 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
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an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

({)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  visual  check,  repetitive  inspections, 
and  replacement  of  the  pin  assembly  of  the 
NLG  shall  be  done  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
DC9-32A298.  dated  December  19, 1996;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD9O-32A019,  dated  December  19. 1996;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(h)  This  amendment  becomes  effective  on 
February  11. 1997. 

Issued  in  Renton,  Washington,  on  January 
14, 1997. 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc  97-1438  Filed  1-24-97;  8:45  am] 
MUMQ  coot  4tie-i»-P 


14  CFR  Part  39 

[Dodwt  No.  95-NM-192-A0;  AmendnMnt 
39-M06:  AD  97-42-21] 

Rm2120-AA64 

Airworthiness  Directives;  Empresa 
BrasUeira  de  Aeronatitica,  S.A. 
(EMBRAER)  Model  EMB-120  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 

new  airworthiness  directive  (AD), 
applicable  to  certain  EMBRAER  Model 
EMB-120  series  airplanes,  that  requires 
repetitive  inspections  to  detect  cracks  in 
the  wing  rib-to-skin  support  brackets 
(shear  clips),  and  replacement  of 
cracked  brackets  with  new  or 
serviceable  brackets.  This  amendment 
also  requires  the  eventual  replacement 


of  certain  brackets  with  new  brackets, 
which  terminates  the  requirement  for 
the  inspections.  This  amendment  is 
prompted  by  reports  of  cracks  in  certain 
wing  rib-to-skin  support  brackets  in 
both  the  lower  and  upper  skin  of  the 
wings.  The  actions  specified  by  this  AD 
are  intended  to  prevent  cracking  of 
those  support  brackets,  which  can 
subsequently  lead  to  the  loosening  of 
the  rivets  in  the  wing  skin,  leakage  of 
fuel  through  the  rivet  holes,  and, 
ultimately,  the  reduction  of  the 
structtu^l  integrity  of  the  wing. 

DATES:  Effective  March  3,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  3, 
1997. 

ADDftESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Empresa  Brasileira  de  Aeronautica, 
S.A.  (EMBRAER),  Sao  Jose  dos 
Campos — SP,  Brazil.  This  information 
•  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office, 
Small  Airplane  Directorate,  Campus 
Building.  1701  Columbia  Avenue,  Suite 
2-160,  College  Park,  Georgia;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  Jackson,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7358;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  EMBRAER 
Model  EMB-120  series  airplanes  was 
published  in  the  Federal  Register  on 
April  24, 1996  (61  FR  17853).  That 
action  proposed  to  require  repetitive 
inspections  to  detect  cracks  in  the  wing 
rib-to-skin  support  brackets  (shear 
cHps),  and  replacement  of  cracked 
brackets  with  new  or  serviceable 
brackets.  That  action  also  proposed  to 
require  the  eventual  replacement  of 
certain  brackets  with  new  brackets, 
which  would  terminate  the  requirement 
for  the  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
single  comment  received. 

Request  to  Delete  Inspection 
Requirement 

The  only  commenter,  a  U.S.  operator, 
requests  that  the  proposal  be  revised  to 
delete  the  requirement  to  conduct 
repetitive  inspections  of  the  brackets. 
This  commenter  states  that  the  subject 
area  already  is  inspected  by  its  flight 
crews  on  preflight  inspections,  and  by 
its  mechanics  on  daily  inspections  and 
line  checks.  The  commenter  considers 
that  the  need  for  the  inspection 
requirement,  and  the  extra  paperwork 
that  would  be  involved,  cannot  be 
justified  by  any  data.  This  commenter, 
who  operates  63  of  the  affected 
airplanes,  indicates  that  it  has  ajialyzed 
the  last  12  months  of  data  on  fuel  leaks 
in  its  fleet;  the  data  indicate  that  there 
have  been  43  fuel  leaks  associated  with 
leaking  rivets,  but  there  were  no  broken 
or  cracked  brackets  found. 

The  FAA  does  not  concur  with  the 
commenter's  request.  While  this 
commenter  specifically  may  not  have 
found  cracked  brackets,  there  have  been 
several  cases  reported  by  other  operators 
in  which  fuel  leaks  caused  by  broken  or 
cracked  brackets  were  discovered  on  in- 
service  airplanes.  The  FAA  finds  that 
the  proposed  inspection  requirement 
will  be  effective  in  finding  and 
addressing  fuel  leakage,  and  any 
associated  cracking  of  a  support  bracket, 
well  before  mure  serious  problems 
associated  with  these  conditions  could 
occur.  The  FAA  also  points  out  that 
operators  may  discontinue  the 
inspections  once  the  newly  designed 
brackets  are  installed  and  follow-on 
actions  are  accomplished. 

Request  to  Qarify  "New"  and  "Old" 
Bracket  Design 

This  same  commenter  requests 
clarification  regarding  the  types  of 
replacement  brackets  that  are  required . 
to  be  installed.  Specifically,  the 
commenter  questions  whether  it  would 
be  acceptable  to  install  "old  style" 
brackets  as  replacement  parts  in  cases 
where  no  "new  style"  brackets  are 
available. 

The  FAA  concurs  that  clarification  is 
necessary.  If  cracking  is  found  in  the 
brackets  at  ribs  15, 16,  or  18,  and  the 
extent  of  the  cracking  necessitates 
replacement,  operators  may  install 
either  another  new  or  serviceable  "old 
style"  bracket  having  the  same  part 
number;  or  a  "new  style"  br 
having  a  part  numb^r^^[aris  speeiified 
in  paragraph  3.1.  o^^ifBRAER  Service 
Bulletin  120-57-7<K)31.  However, 
terminating  action  consists  of  replacing 
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those  brackets  at  ribs  IS,  16,  and  18 
with  only  the  "new  style"  brackets. 

On  the  other  hand,  if  cracking  is 
foimd  in  brackets  at  other  rib  locations 
(namely,  ribs  19,  20,  21,  and  22),  only 
the  "old  style"  brackets  (same  part 
nimiber)  are  required  to  be  installed  as 
replacement  parts  at  those  locations. 

The  final  rule  has  been  revised  to 
clarify  these  points. 

ReriBion  (rf^  Format  of  Final  Rule 

The  format  of  the  final  rule  has  been 
revised  somewhat  to  follow  more 
closely  the  format  of  procedures  as  they 
are  presented  in  the  referenced 
EMBRAER  Service  Bulletin  120-57- 
0031,  dated  July  6, 1995.  The  FAA 
considers  that  this  reformatting  will 
help  to  clarify  the  required  procedures 
for  affscted  operators. 

Condnsion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  169  airplanes 
of  U.S.  registry  will  be  afiiscted  by  this 
AD. 

It  will  take  approximately  6  work 
hoiu^  per  airplane  to  accomplish  the 
required  visual  inspection  for  cracking, 
at  an  average  labor  rate  of  $60  per  yrotk 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspection  action  on  U.S. 
operators  is  estimated  to  be  $60,840,  or 
$360  per  airplane,  per  inspection  cycle. 

It  will  take  approximately  56  vfoA 
hours  to  accomplish  the  reqtiired 
replacement  of  support  brackets,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,000  per  airplane.  Based  on  these 
figiues,  the  cost  impact  of  the 
replacement  action  on  U.S.  operators  is 
estimated  to  be  $736,840,  or  $4,360  per 
airplane. 

Tlie  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  h^e  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed^ibove,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluatian  has 
been  prepared  for  this  action  ai^d  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFRPart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment         y 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autlioritjn  49  U.S.C.  106(g).  40113.  44701. 

f  39.1 3    (Amwtdad] 

2.  Section  39.13  is  amended  by 
adding  the  foHowing  new  airworthiness 
directive: 


97-02-21    EmbrsBr  Amendment  39-9906. 
Docket  95-NM-192-AD. 

Applicability:  Model  EMB-120  airplanes, 
serial  numbns  120001, 120003, 120004,  and 
120006  throiq^  120304  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  prop>osed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  wing  structural 
integrity  and  fuel  leakage  of  the  wing  due  to 
cracking  of  wing  rib-to-skin  support  brackets, 
accomplish  the  following: 

Note  2:  The  term  "fuel  leakage"  and 
"stain,"  as  used  throughout  this  AD.  are  used 
as  they  are  defined  and  classified  in  Chapter 
28,  Fuel,  of  the  Airplane  Maintenance 
Manual  (AMM). 

(a)  Within  10  days  after  the  effective  date 
of  this  AD:  Perform  a  visual  inspection  of  the 
wing  skin  along  rib  lines  15  and  16  to  detect 
any  fuel  leakage  other  than  a  stain. 
Thereafter,  repeat  this  inspection  every  50 
flight  hours  until  the  requirements  of 
paragraph  (d)  of  this  AD  are  accomplished. 

(b)  As  a  result  of  the  inspection  required 
by  paragraph  (a)  of  this  AD,  accomplish 
either  paragraph  (b)(1)  or  (b)(2),  as 
applicable: 

(1)  If  fuel  leakage  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Within  50  flights  after  detection  of  fuel 
leakage,  perform  an  internal  visual 
inspection  to  detect  cracking  of  the  wing  rib- 
to-skin  support  brackets  (shear  clips)  that 
connect  the  lower  and  upper  wing  skins  to 
ribs  IS  and  16,  in  accordance  with  the 
Accomplishment  Instructions,  PART  I,  of 
EMBRAER  Service  Bulletin  120-57-0031, 
dated  July  6, 1995. 

(2)  If  no  fuel  leakage  is  detected  during  any 
inspection  required  by  paragraph  (a)  of  tUs 
AD:  At  the  applicable  time  specified  in  ^ 
paragraph  (b)(2)(i)  through  (b)(2)(iv)  of  this 
AD,  peiiform  an  internal  visual  inspection  to 
detect  cracking  of  the  wing  rib-to-skin 
support  brackets  (shear  clips)  that  connect 
the  lo%ver  and  upper  wing  sldns  to  ribs  15 
and  16,  In  acconlance  with  the 
Accomplishment  Instructions,  PART  I.  of 
EMBRAER  Service  Bulletin  120-57-0031, 
dated  July  6, 1995. 

(i)  For  airplanes  that  have  accumulated  less 
than  4,000  total  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  5.200  toUl  flight  cycles,  or 
within  1,200  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(ii)  For  airplanes  that  have  accumulated 
4,000  or  more  total  flight  cycles,  but  less  than 
8,000  total  flight  cycles  as  of  the  effiective 
date  of  this  AD:  Inspect  within  1,200  flight 
cycles  after  the  effective  date  of  this  AD. 

(iii)  For  airplanes  that  have  accumulated 
8,000  or  more  total  flight  cycles,  but  less  than 
12,000  total  flight  cycles  as  of  the  effective 
date  of  this  AD:  Inspect  within  800  flight 
cycles  after  the  effective  date  of  this  AD. 

(iv)  For  airplanes  that  have  accumulated 
12,000  or  more  toUl  flight  cycles  as  of  the 
effective  date  of  this  AD:  Inspect  within  400 
flight  cycles  after  the  efEsctive  date  of  this 
AD. 

(c)  As  a  result  of  the  internal  visual 
inspection  to  detect  cracking  of  the  wring  rib- 
to-skin  support  brackets  (shear  clips)  that 
connect  the  lower  and  upper  wing  skins  to 
ribs  15  and  16,  as  required  by  paragraph  fb) 
of  this  AD,  accomplish  the  actions  specified 
in  paragraph  (c)(1),  (c)(2),  or  (c)(3).  as 
applicable: 
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(1)  If  no  cracking  is  detected:  Repeat  that 
internal  visual  inspection  thereafter  at 
intervals  not  to  exceed  1,200  flight  cycles 
until  the  requirements  of  paragraph  (d)  of 
this  AD  are  accomplished. 

(2)  If  any  cracking  is  detected  in  only  one 
wing  skin  supp(»t  bracket,  and  that  cracking 
is  more  than  half  the  length  of  the  bracket; 
and  if  any  cracking  also  is  detected  in  up  to 
two  additional  wing  skin  support  brackets 
and  that  cracking  is  less  than  half  the  length 
of  the  bracket:  Repeat  that  internal  visual 
inspection  thereafter  at  intervals  not  to 
exceed  400  flight  cycles,  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(3)  If  any  cracking  is  detected  other  than 
that  specified  in  paragraph  (c)(2)  of  this  AD: 
Prior  to  further  flight,  replace  any  support 
bracket  that  is  cracked  beyond  the  limits, 
specified  in  paragraph  (c)(2)  of  this  AD  either 
with  a  new  or  serviceable  bracket  having  the 
same  part  number,  or  with  a  new  style 
bracket  having  a  part  number  specified  in 
paragraph  3.1.  of  EMBRAER  Service  Bulletin 
120-57-0031.  dated  July  6. 1995. 

Following  replacement  and  prior  to  further 
flight,  perfum  an  additional  internal  visual 
inspection  to  detect  cracking  of  the  support 
brackets  that  connect  the  wing  skins  to  ribs 
18. 19,  20,  21.  and  22  in  accordance  with  the 
EMBRAER  service  bulletin. 

(i)  If  no  cracking  is  found  in  the  support 
brackets  that  connect  the  wing  skins  at  ribs 
10. 19,  20, 21.  or  22:  Repeat  that  internal 
visual  inspection  thereafter  at  intervals  not  to 
exceed  1,200  flight  cycles  until  the 
requirements  of  paragraph  (d)  of  this  AD  are 
accomplished. 

(ii)  If  any  cracking  is  found  in  the  support 
brackets  that  connect  the  wing  skins  at  ribs 
18. 19,  20,  21,  or  22:  Prior  to  further  flight, 
replace  the  cracked  bracket  with  a  new  or 
serviceable  bracket  having  the  same  part 
number,  rib  18  may  also  be  replaced  with  a 
"new  style"  bracket  having  a  part  number 
specified  in  paragraph  3.1.  of  the  EMBRAER 
service  bulletin. 

(d)  Within  2  years  after  the  effective  date 
of  this  AD:  Replace  all  %ving  rib-to-skin 
support  brackets  of  ribs  15, 16.  and  18  with 
"new  style"  brackets  having  a  part  number 
specified  in  paragraph  3.1.  of  EMBRAER 
Service  Bulletin  120-57-0031,  dated  July  6, 
1995.  Replacaman!  procedures  shall  be 
accomplithed  in  accordance  with  the 
Accompliahment  Instructions,  PART  0,  of 
that  service  bulletin. -Prior  to  further  flight 
following  that  replacement,  perform  a  visual 
inspection  to  detect  cracking  of  the  wing  skin 
support  brackets  of  ribs  19,  20.  21,  and  22. 
If  any  cracking  is  fotmd,  prior  to  furthn 
flight,  replace  the  cracked  bracket  with  a  new 
or  serviceable  bracket  having  the  same  part 
number,  in  accordance  with  the  EMBRAER 
service  bulletin.  Accomplishment  of  these 
actions  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(a)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  accepteble  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 


may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  A(X). 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  EMBRAER  Service  Bulletin  120-57- 
0031,  dated  July  6. 1995.  This  incorfmration 
by  refsrence  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Empresa  Brasileira  de 
Aeronautica.  S.A.  (EMBRAER),  Sao  Jose  dos 
Campos — SP,  Brazil.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(h)  This  amendment  becomes  effective  on 
March  3, 1997. 

Issued  in  Renton,  Washington,  on  January 
17, 1997. 

S.  R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-1826  Fifed  1-24-97;  8:45  am] 
MLLMQ  COK  4ai»-1»-U 


14  CFR  Part  71 
[Doctot  No.  96-ACE-2S] 

Amendment  to  Class  E  Airspace,  Sioux 
CIty.lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  amends  the  Class 
E  airspace  area  at  Sioux  Gateway 
Airport,  Sioux  City,  LA.  The  Federal 
Aviation  Administration  has  developed 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Non- 
directional  Radio  Beacon  (NDB)  which 
has  made  this  change  necessary.  The 
efiisct  of  this  rule  is  to  provide 
additional  controlled  airspace  for 
aircraft  arriving  and  departing  the  Sioux 
Gateway  Airport. 

DATES:  Effective  date:  May  22. 1997. 
Comment  date:  Comments  must  be 
received  on  or  before  March  10, 1997. 
ADDRESSES:  Send  comments  regarding 
the  rule  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division, 
ACE-530,  Federal  Aviation 


Administration,  Docket  Number  96- 
ACE-ZS,  601  East  12th  St.,  Kansas  City, 
MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  the  Central  Region  at  the 
same  address  between  9:00  a.m.  and 
3:00  p.m.,  Monday  through  Friday, 
except  federal  hoUdays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106: 
telephone:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  developed  Standard  Instrument 
Approach  Procedures  (SIAP)  utilizing 
the  Non-directional  Radio  Beacon  (NDB) 
at  Sioux  Gateway  Airport,  Sioux  Qty, 
lA.  The  amendment  to  Class  E  airspace 
at  Sioiix  City,  LA,  will  provide 
additional  controlled  airspace  to 
segregate  aircraft  operating  under  Visual 
Flight  Rules  (VFR)  from  aircraft 
operating  under  Instrument  Flight  Rules 
(IFR)  procedures  while  arriving  or 
departing  the  airport.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to  either 
drciunnavigate  the  area,  continue  to 
operate  under  VFR  to  and  from  the   ' 
airport,  or  otherwise  comply  with  IFR 
procedures.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rnle  Procedure 

The  FAA  anticipates  that  this 
regiilation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  The 
amendment  will  enhance  safety  for  all 
flight  operations  by  designating  an  area 
where  VFR  pilots  may  anticipate  the 
presence  of  IFR  aircraft  at  lower 
altitudes,  especially  during  inclement 
weather  ccmditions.  A  greater  degree  of 
safety  is  achieved  by  depicting  the  area 
on  aeronautical  charts.  Unless  a  %vritten 
adverse  or  negative  comment,  or  a 
written  notice  of  intent  to  submi^an 
adverse  or  negative  comment  is  received 
within  the  comment  period,  the 
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regulation  will  become  effective  on  the 
date  specified  above.  After  the  close  of 
the  comment  period,  the  FA  A  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking,  may  be 
pubUshed  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  imder  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considlered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and  ~ 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments 
in  the  Rules  Docket  for  examination  by 
interest  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-ACE-25."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reason  discussed  in 
the  preamble,  I  certify  that  is  regidation 

(1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  rule"  under 
Department  of  Transportation  (DOT) 
Regulatory  Policies  and  Procedtues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  (rf*  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— AMENDED 

1.  Authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103, 40113, 
40120;  E.O.  108S4,  24  FR  9565,  3  CFR  1959- 
1963  Ck)mp.,  p.  3^9;  14  CFR  11.69. 

171.1    [Amended] 

2.  He  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Admuiistration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragmph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  lA  E4  Sioux  City,  lA  [Revised] 

Sioux  Qty,  Sioux  Gateway  Airport,  lA 

(Ut  42*'24'10"  N.  long.  96''23'04"  W.) 
Sioux  City  VORTAC 

(Lat.  42»20'40"  N.  long.  96'19'25"  W.) 
Gateway  NDB 
(Lat.  42''24'29"  N.  long.  96''23'09"  W.) 
That  airspace  extending  upward  from  the 
surface  writhin  2.2  miles  each  side  of  the  140^ 
radial  of  the  Sioux  City  VOTAC  extending 
from  the  4.3-mile  radius  of  the  Sioux 
Gateway  Airport  to  5.3  miles  southeast  of  the 
VORTAC  and  2.5  miles  each  side  of  the  170° 


bearing  from  the  Gateway  NDB  extending 
from  the  4.3-mile  radius  of  the  Sioux 
Gateway  Airport  to  7  miles  south  of  the  NDB. 
This  Class  E  airspace  area  is  effective  during 
the  8p>ecific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  efCective 
date  and  Ume  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


ACE  NE  E5  Siouf  Qty,  lA.  [Revisedl 

Sioux  City,  Sioux  Gateway  Airport,  lA 

(Lat  42''24'10"  N.,  long.  96'23'04"  W.) 
Sioux  City  VORTAC 

(Ut.  42*2040"  N.,  long.  96''19'25"  W.) 
Gateway  NDB 
(Lat.  42''24'29"  N.,  long.  96*23'09"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  7-mile  radius 
of  the  Sioux  Gateway  Airport  and  within  3 
miles  each  side  of  the  139°  radial  of  the 
Sioux  City  VORTAC  extending  from  the  7- 
mile  radius  to  17.8  miles  southeast  of  the 
VORTAC  and  within  3  miles  each  side  of  the 
319"  radial  of  the  Sioux  City  VORTAC 
extending  from  the  6.8-mile  radius  to  25.3 
miles  northwest  of  the  VORTAC  and  2  miles 
each  side  of  the  360°  bearing  from  the  Sioux 
Gateway  Airport  extending  from  the  7-mile 
radius  to  9.2  mile  north  of  the  airport. 
•         •         *         •         • 

Issued  in  Kansas  City,  MO,  on  December 
27. 1996. 

Bryan  H.  Burleson, 

Acting  Manager.  Air  Traffic  Division  Central 
Region. 
(FR  Doc.  97-1918  Filed  1-24-97;  8:45  ami 

■LUNO  COOK  4*10-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AQL-15] 

Modification  of  Class  E  Airspaca; 
Toledo,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  modifies  Class  ES 
airspace  at  Bowling  Green,  Wood 
County  Airport,  Toledo,  OH,  to 
accommodate  diverse  departure  traffic 
firom  Wood  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  above  ground  level  (ACL)  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  effect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instmment  conditions 
from  other  aircraft  Operating  in  visual 
weather  conditions.  ^ 

EFFECTIVE  DATE:  0901  UTC.  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch  AGL-530,  Federal 
Aviation  Administration,  2300  East 
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Devon  Avenue.  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 
Hiitory 

On  Tuesday,  September  17, 1996,  the 
FAA  proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  Class  E5  airspace  at 
Bowling  Green,  Wood  County  Airport  to 
accommodate  diverse  departiu«  traffic 
from  Wood  County  Airport  (61  PR 
48869).  The  proposal  was  to  add 
controlled  airspace  extending  upward 
from  700  to  1200  feet  ACL  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transiting  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E5  airs{>ace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E5  airspace  at 
Bowling  Green,  Wood  County  Airport  to 
accommodate  diverse  departure  traffic 
from  Wood  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  cirounnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a     - 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 


a  significant  economic  impact  on  a 
sutetantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5  Toledo,  OH  (Reviaed] 

Bowling  Green.  Wood  County  Airport,  OH 
(lat.  41*23'28"N..  long.  83»37'49"W.) 
That  airspace  extending  upward  from  700 

feet  or  more  above  the  surface  within  the  area 

bounded  by  a  line  beginning  at  lat. 

41''40'00  "N..  long.  84°20'00"W.;  to  lat 

41''49'00"N..  long.  83"37'00"W.;  to  lat. 

41''34'00"N..  long.  89"19'0G^.;  to  lat. 

41''15'00"N..  long.  83»34'00"W.;  to  lat. 

41'22'00"N..  long.  84''05'00"W.;  to  the  point 

of  beginning. 

•         •         *         •         • 

Issued  in  Des  Plaines.  Illinois  on  )anuary 
9. 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  97-1925  Filed  1-24-97;  8;45  am] 

BIUJNQ  COOE  4»1»-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15CFRPart922 

[Docket  No.  970103001-7001-4)1) 

RIN0648-XX79 

Point  Reyes/Farallon  Islands  National 
Marine  Sanctuary;  Name  Change 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 


Coastal  Resoiut:e  Management  (OCRM). 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

ACTION:  Final  rule,  technical 
amendment. 

summary:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
changing  the  name  of  the  Point  Reyes/ 
FaraUon  Islands  National  Marine 
Sanctuary  to  the  Gulf  of  the  Farallones 
National  Marine  Sanctuary. 

EFFECTIVE  DATE:  January  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Moore  at  (301)  713-3141. 

SUPPLEMENTARY  INFORMATION:  The  Point 
Reyes/Farallon  Islands  National  Marine 
Sanctuary  (Sanctuary)  was  designated  in 
1981.  Soon  after  its  designation  the 
Sanctuary  was  commonly  referred  to  as 
the  Gulf  of  the  Farallones  National 
Marine  Sanctuary.  This  name  was  used 
to  reflect  the  area's  bioregion  and 
location,  and  because  it  was  a  more 
simple  and  familiar  way  for  the  public 
and  NOAA  to  refer  to  the  Sanctuary.  In 
1987,  with  the  preparation  of  a 
management  plan  for  the  site,  the  name 
Gulf  of  the  Farallones  National  Marine 
Sanctuary  was  adopted  by  NOAA. 
Consequently,  the  name  Gulf  of  the 
Farallones  has  been  commonly  used  by 
NOAA,  State  and  Federal  agencies  and 
the  public  for  nearly  ten  years  and  is  the 
name  by  which  the  Sanctuary  and  area 
is  known.  By  this  final  rule,  NOAA  is 
officially  changing  the  name  of  the 
Sanctuary  to  the  Gulf  of  the  Farallones 
National  Marine  Sanctuary  to  reflect  its 
commonly  used  name,  and  to  remove 
any  remaining  misimderstanding  which 
may  arise  because  the  Code  of  Federal 
Regulations  refers  to  the  Sanctuary  by 
its  original  name. 

Because  this  amendment  is  technical 
in  nature,  having  no  substantive  impact, 
no  useful  purpose  would  be  served  by 
providing  notice  and  opportunity  for 
comment  under  the  Administrative 
Procedure  Act.  Accordingly,  the  Acting 
Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management  under  5  U.S.C.  5S3(b)(B) 
for  good  cause  finds  that  providing 
notice  and  opportunity  for  comment  is 
unnecessary.  Nor  is  a  30-day  delay  in 
effective  date  required  under  5  U.S.C. 
5S3(d)  due  to  the  non-substantive  nature 
of  this  technical  amendment. 

Authority:  16  U.S.C.  $  1431  et  seq. 
(Federal  Domestic  Assistance  Catalog 
Nvunber  11.429  Marine  Sanctuary  Program) 


UMI 
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Elated:  January  17, 1997. 
David  L.  Evans, 

Acting  Deputy  Assistant  Administrator  for 
Ocean  Services  and  Coastal  Zone 
Management. 

Accordingly,  for  the  reasons  set  forth 
above,  15  CFR  Part  922  is  amended  as 
follows: 

PART  922— {AMENDED] 

1.  The  authority  citation  for  part  922 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1431  et  seq. 

2.  Part  922  is  amended  by  deleting 
"Point  Reyes/Farallon  Islands  National 
Marine  Sanctuary"  wherever  it  appears 
and  replacing  it  with  "Gulf  of  the 
Farallones  National  Marine  Sanctuary." 

IFR  Doc.  97-1872  Filed  1-24-97;  8:45  am] 
BILUNa  COOC  3S10-0e-M 


RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  211 
RtN  322fr-AB10 

Finality  of  Records  of  Compensation 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  hereby  adopts  regulations 
pertaining  to  the  finality  of  reports  of 
compensation.  The  regulations  relate  to 
corrections  to  records  of  compensation 
more  than  four  years  after  the  date  on 
which  the  compensation  was  required 
to  be  reported  to  the  Board. 
EFFECTIVE  DATE:  January  27, 1997. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  IlUnois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  W.  Sadler,  Senior  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611, 
telephone  (312)  751-4513.  TTD  (312) 
751-4701. 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends  part  211  of  the  Board's 
regulations  (Creditable  Railroad 
Compensation)  by  adding  a  new 
§  211.16  to  that  part.  Under  section  9  of 
the  Railroad  Retirement  Act,  the  Board 
will  not  change  an  employee's  record  of 
reported  compensation  if  the  change  is 
requested  more  than  four  years  after  the 
report  of  compensation  is  required  to  be 
filed  under  §  209.6  of  the  Board's 
regulations.  Section  211.16  explains 
when  the  Board  will  change  a  record  of 
compensation  beyond  the  four  year 
I>eriod;  for  example,  where  the  record  is 
incorrect  because  of  clerical  error  or 


hand,  where  the  cpmpensation  was 
posted  to  the  wrong  period  or  person,  or 
where  the  compensation  was  originally 
reported  to  the  Social  Security 
Administration  but  the  Board  or  a  court 
has  determined  that  it  should  have  been 
reported  to  the  Board. 

On  December  26, 1995,  the  Board 
published  this  rule  as  a  proposed  rule 
(60  FR  66770).  The  Labor  Member  of  the 
Board  dissented  from  publication  of  the 
proposed  rule.  His  reasons  for  doing  so 
were  set  forth  in  the  Supplementary 
Information  section  of  the  proposed  rule 
(60  FR  66770).  Comments  on  the 
proposed  rule  were  invited  on  or  before 
February  26, 1996.  Three  comments 
were  received  with  respect  to  the 
proposed  rule.  Two  commentors 
indicated  agreement  with  the  views  of 
the  Labor  Member  and  urged  the  Board 
to  adopt  those  views.  One  of  these 
commentors  also  suggested  that  it  is 
inequitable  to  put  on  the  employee  the 
burden  of  the  consequences  of 
erroneous  reporting  by  employers  or 
erroneous  action  by  a  Government 
agency.  A  third  commentor  (the  joint 
comments  of  the  Association  of 
American  Railroads  and  representatives 
of  rail  labor)  submitted  comments  and 
suggested  certain  changes  to  the 
proposed  rule.  The  Boaid  has 
considered  these  comments  and  has 
made  changes  as  explained  below. 

The  rule,  which  is  now  being  adopted 
as  a  final  rule,  protects  the  interests  of 
employees,  but^lso  protects  the 
integrity  of  the  mist  funds  which  fund 
the  benefits  paid  by  the  agency. 
Employees  have  the  right  to  request 
Board  to  credit  service  and 
compensation  under  the  Railroad 
Retirement  Act.  Accordingly,  an 
employee  who  believes  that  he  should 
receive  credit,  either  because  he 
believes  that  he  has  been  misclassified 
as  an  independent  contractor  or  because 
he  believes  that  his  employer  should  be 
a  covered  employer  under  the  Railroad 
Retirement  Act,  can  notify  the  Board  so 
the  Board  can  investigate  the  situation. 
The  final  regulation  gives  recognition  to 
this  right  but  protects  the  integrity  of  the 
trust  funds  by  requiring  employees  to 
come  forward  in  a  timely  manner  to 
contest  the  correctness  of  their  service 
and  compensation  records.  By  requiring 
timely  protests  the  regulation  puts  the 
Government  in  a  better  position  to 
collect  any  employment  taxes  associated 
with  the  service  and  compensation 
correction.  It  should  also  be  noted  that 
an  employee  who  does  not  receive  full 
retroactive  service  credit  because  he  did 
not  timely  protest  his  employment , 
record  would  still  receive  social  security 
credit  for  the  service  in  question,  which 
social  security  covered  credit  would  be 


used  in  computing  any  tier  I  benefit 
under  the  Railroad  Retirement  Act. 

As  noted  above,  the  Board  has  revised 
the  proposed  rule  in  accordance  with 
comments  received.  In  response  to  a 
concern  of  the  Labor  Member,  which 
was  repeated  by  the  commentors,  to  the 
effect  that  an  employee  may  not  receive 
credit  in  certain  circumstances  under 
either  the  Railroad  Retirement  Act  or 
the  Social  Security  Act,  the  Board  has 
added  language  to  §  211.16(c)  to  clarify 
that  this  will  not  happen.  The  comment 
concerned  a  situation  where  a  company 
has  been  ruled  an  employer  but  taxes 
have  not  been  paid  for  service  more 
than  4  years  in  the  past.  Under  the  Hnal 
rule  service  more  than  four  years  in  the 
past  would  not  be  creditable  under  the 
RRA.  There  was  concern  that  in  this 
situation  the  service  might  not  be  ~ 
creditable  under  the  SSA.  First  of  all, 
the  Board  does  not  believe  that  the 
service  would  be  removed  under  the 
Social  Security  Act;  however,  if  this 
were'to  occur,  the  Railroad  Retirement 
Board  would  use  this  service  and  wages 
in  computing  the  tier  I  component  of  the 
employee's  railroad  retirement  annuity 
pursuant  to  section  1(h)(8)  of  the 
Railroad  Retirement  Act  (45  U.S.C. 
231(h)(8)).  Under  section  1(h)(8)  of  the 
Railroad  Retirement  Act  remuneration 
that  has  been  subject  to  tier  I  railroad 
retirement  taxes,  which  is  how  the 
Board  would  view  wage  credits 
removed  under  the  Social  Security  Act, 
is  considered  to  be  creditable 

mpensation  for  the  computation  of 
railroad  retirement  tier  I  benefits.  As 
noted  above,  language  has  been  added 
to  section  211.16(c)  to  clarify  this  result. 
If  the  employee  does  not  accrue  the 
minimum  120  months  of  railroad 
retirement  service  prior  to  retirement  or 
death  so  as  to  be  qualified  for  benefits 
under  the  Railroad  Retirement  Act,  his 
railroad  service  and  compensation  will 
be  transferred  to  the  Social  Security 
Administration  and  used  in  computing 
any  benefits  payable  under  the  Social 
Security  Act. 

The  other  change  that  has  been  made 
in  the  final  rule  is  the  addition  of  an 
exception  to  the  general  bar  against 
crediting  compensation  retroactive  more 
than  four  years  wi^out  the  payment  of 
taxes.  The  exception  would  apply  in  the 
case  of  an  employee's  record  that  is 
erroneous  as  a  result  of  fraudulent 
reporting  by  the  employee's  employer. 

The  OfRce  of  Management  and  Budget 
determined  that  this  is  a  significant 
regulatory  action  under  Executive  Order 
12866  and  has  approved  its  publication 
as  a  final  rule.  There  are  no  information 
collections  associated  with  this  rule. 
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List  of  Subjects  in  20  CFR  Part  211 

Pensions.  Railroad  employees. 
Railroad  retirement. 

For  the  reasons  set  out  in  the 
(Keamble,  chapter  n  of  title  20  of  th^ 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  211— (AMENDED] 

1.  The  authority  citation  for  part  211 
continues  to  read  as  follows: 

Autfaority:  45  U.S.C.  231(f). 

2.  Part  211  is  amended  by  adding  a 
new  §  211.16  to  read  as  follows: 

1211.16    FInaiity  of  records  of 


(a)  Time  limit  for  corrections  to 
records  of  compensation.  The  Board's 
record  of  the  compensation  reported  as 
paid  to  an  employee  for  a  given  period 
shall  be  conclusive  as  to  amount,  or  if 
no  compensation  was  reported  for  such 
fwriod.  then  as  to  the  employee's  having 
received  no  compensation  for  such- 
period,  unless  the  error  in  the  amount 
of  compensation  or  the  failiu«  to  make 
return  of  the  compensation  is  called  to 
the  attention  of  the  Board  within  four 
years  after  the  date  on  which  the 
compensation  was  required  to  be 
reported  to  the  Board  as  provided  for  in 
$  209.6  of  this  chapter. 

(b)  Correction  after  4  years.  (1)  The 
Board  may  correct  a  report  of 
compensation  after  the  time  limit  set 
forth  in  paragraph  (a)  of  this  section 
where  the  compensation  was  posted  or 
not  posted  as  the  result  of  fraud  on  the 
part  of  the  employer. 

(2)  Subject  to  paragraph  (c)  of  this 
section,  the  Board  may  correct  a  report 
of  comp>ensation  after  the  time  limit  set 
forth  in  paragraph  (a)  of  this  section  for 
one  of  the  following  reasons: 

(i)  Where  the  compensation  was 
posted  for  the  wrong  person  or  the 
wrong  period; 

(ii)  Where  the  earnings  were 
erroneously  reported  to  the  Social 
Security  Administration  in  the  good 
faith  belief  by  the  employer  or  employee 
that  such  earnings  were  not  covered 
under  the  Railroad  Retirement  Act  and 
there  is  a  final  decision  of  the  Board 
under  part  259  of  this  chapter  that  such 
employer  or  employee  was  covered 
under  the  Railroad  Retirement  Act 
during  the  period  in  which  the  earnings 
were  paid; 

(iii)  Where  a  determination  pertaining 
to  the  coverage  under  the  Railroad 
Retirement  Act  of  an  individual, 
partnership,  or  company  as  an 
employer,  is  retroactive;  or  . 

(iv)  Where  a  record  of  compensation 
could  not  otherwise  be  corrected  under 


this  part  and  where  in^the  judgment  of 
the  three-member  Board  that  heads  the 
Railroad  Retirement  Board  failure  to 
make  a  correction  would  be  inequitable. 

(c)  Limitation  on  Crediting  Service.  (1) 
Except  as  provided  in  paragraph  (b)(1) 
of  this  section,  no  employee  may  be 
credited  with  service  months  or  tier  n 
compensation  beyond  the  four  year 
period  referred  to  in  paragraph  (a)  of 
this  section  unless  the  employee 
establishes  to  the  satisfaction  of  the 
Board  that  all  employiqent  taxes 
imposed  by  sections  3201.  3211.  and 
3221  of  title  26  of  the  Internal  Revenue 
Code  have  been  paid  with  respect  to  the 
compensation  and  service. 

(2)  The  limitation  on  the  creditability 
of  service  months  and  tier  II 
compensation  in  {>aragraph  (c)(1)  of  this 
section  shall  not  affect  the  creditability. 
for  purposes  of  computing  the  tier  I 
component  of  a  railroad  retirement 
annuity,  of  compensation  payments 
with  respect  to  which  taxes  have  been 
paid  under  either  the  Railroad 
Retirement  Tax  Act  or  the  Federal 
Insurance  Contributions  Act. 

Dated:  January  15, 1997. 

By  Authority  of  the  Board. 
Beatrice  Eaersld, 
Secretary  to  the  Board. 
[FR  Doc.  97-1906  Filed  1-24-97;  8:45  am] 
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20  CFR  Parts  355,  356 
RIN  3220-AB24 

Adjustment  of  Civil  Monetary  Penalties 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Final  rule. 

SUMMARY:  As  required  by  subsection  (s) 
of  the  Debt  Collection  Improvement  Act 
of  1996,  the  Railroad  Retirement  Board 
(Board)  hereby  amends  its  regulations  to 
provide  for  adjustments  in  the  amount 
of  civil  monetary  penalties.  The 
amendment  will  increase  the  amount  of 
penalties  under  the  jurisdiction  of  the 
Board  to  keep  pace  with  inflation. 
EFFECTIVE  DATE:  January  27, 1997. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  North 
Rush  Street.  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Litt,  General  Attorney, 
Railroad  Retirement  Board,  844  North 
Rush  Street.  Chicago,  Illinois  60611. 
(312)  751-4929.  TDD  (312)  751-4701. 
SUPPlfMENTARY  INFORMATION: 

Subsection  (s)  of  the  Debt  Collection 
Iitiprovement  Act  of  1996,  Public  Law 
104-134,  amended  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 


1990  to  require  agencies  to  publish 
regulations  within  180  days  of 
enactment  of  the  amendment,  April  26, 
1996,  providing  for  the  adjustment  of 
civil  monetary  penalties  provided  by 
law  within  the  jurisdiction  of  the 
agency. 

The  {wnalties  authorized  in  the 
Program  Fraud  Qvil  Remedies  Act  and 
under  the  false  claims  provisions  at  31 
U.S.C.  3729(a)  are  within  the 
jurisdiction  of  the  Railroad  Retirement 
Board  and,  therefore,  the  Board  is 
required  to  publish  regulations 
providing  for  the  adjustment  of  the 
monetary  penalties. 

The  Federal  Civil  Penalties  Inflation 
Adjustment  Act  requires  that  civil 
monetary  penalties  be  adjusted  by  the 
percentage  by  which  the  Consumer 
Price  Index  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  Consumer  Price  Index  for 
the  month  of  June  of  the  calendar  year 
in  which  the  amoimt  of  such  civil 
monetary  penalty  was  last  set  or 
adjusted.  'That  Act  also  mandates 
rounding  of  the  adjustment,  depending 
on  the  amount  of  the  maximum  penalty: 
Any  adjustment  must  be  rounded  to  the 
nearest  $1,000  for  maximum  penalties 
greater  than  $1,000  and  less  than  or 
equal  to  $10,000.  However,  the 
amendment  limits  the  initial  increase  to 
ten  percent  of  the  amount  of  the 
maximum  penalty. 

In  both  instances  the  ratio  of  the 
Consumer  Price  Index  for  the  month  of 
June  of  the  calendar  year  preceding  the 
adjustment  to  the  Consumer  Price  Index 
for  the  month  of  June  of  the  calendar 
year  in  which  the  amount  of  such  civil 
monetary  penalty  was  last  set  or 
adjusted  is  456.7/327.9,  which  would 
produce  an  increase  considerably  in 
excess  often  percent  of  the  penalties. 
Under  the  Program  Fraud  Civil 
Remedies  Act  the  maximum  penalty  is 
$5,000  (there  is  no  minimum  penalty); 
accordingly,  this  action  will  increase  the 
maximum  penalty  by  $500.  The 
minimum  and  maximum  penalties 
under  31  U.S.C.  3729(a)  are  $5,000  and 
$10,000  respectively;  accordingly,  this 
action  will  increase  the  minimiun 
penalty  by  $500  and  the  maximum 
penalty  by  $1,000. 

The  amendment  also  restricts 
application  of  the  adjustments  to 
violations  which  occur  after  the  date  the 
increase  takes  effwn.  Therefore,  the 
increases  would  not  apply  in  the  case  of 
any  violation  occurring  before  the 
effective  date  of  these  regulations. 

On  October  22, 1996,  Uie  Board 
published  this  rule  as  a  proposed  rule 
(61  FR  54745),  inviting  comments  on  or 
before  November  21. 1996.  No 
comments  were  received. 


UMI 
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The  Board,  with  the  conCTirrence  of 
the  Office  of  Management  and  Budget, 
has  deteimined  that  this  is  not  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
Therefore,  no  regulatory  impact  analysis 
is  required.  There  are  no  infonnation 
collections  associated  with  this  rule. 

List  of  Subjects  in  20  CFR  Parts  355  and 
356 

Railroad  employees,  Railroad 
retiranent. 

For  the  reasons  set  forth  in  the 
preamble,  title  20^  chapter  n,  subchapter 
E,  is  amended  as  follows: 

PART  3S6-REQULATIONS  UNDER 
THE  PROGRAM  FRAUD  CIVIL 
REMEDIES  ACT  OF  1988 

1.  The  authority  citation  for  part  355 
continues  to  read  as  follows: 

AodMritj:  31  U.S.a  3809. 

f36S,3   [Amended] 

2.  Section  355.3(a)(l)(iv)  is  amended 
by  adding  at  the  end  thereof  a  new 
sentence  to  read  "This  penalty  is  subject 
to  adjustment  in  accord  with  part  356  of 
this  chapter." 

3.  Section  355.3(b)(l)(ii)  is  amended 
by  adding  at  the  end  thereof  a  new 
sentence  to  read  "This  penalty  is  subject 
to  adjustment  in  accord  with  part  356  of 
thisdiapter." 

4.  A  new  part  356  is  added  to 
subchapter  E  to  read  as  follows: 

PART  358-CIVIL  MONETARY 
PENALTY  INFLATION  ADJUSTMENT 

Sec        ■ 

356.1  Introduction. 

356.2  Program  Fraud  Civil  Remedies 
Act  of  1986. 

356.3  False  claims. 

Airtbority:  28  U.S.C  2461;  31  U.S.C  3729. 
3809. 

1356.1    toitrodudion. 

(a)  The  Federal  Gvil  Penalties 
Inflation  Adjustment  Act  requires  that 
dvil  monetary  penalties  be  adjusted  by 
the  percentage  by  which  the  Consiuner 
Price  Index  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  Consumer  Price  Index  for 
the  month  of  Jime  of  the  calendar  year 
in  which  the  amount  of  such  civil 
monetary  penalty  was  last  set  or 
adjusted.  That  Act  also  mandates 
roimding  of  the  adjustment,  depending 
on  the  amoimt  of  the  maximiun  penalty. 

(b)  The  ratio  of  the  Consimier  Price 
Index  for  the  month  of  June  of  the 
calendar  year  preceding  this  adjustment 
to  the  Consumer  Price  Index  for  the 
month  of  June  of  the  calendar  year  in 
which  the  amount  of  dvil  monetary 


penalties  provided  for  under  the 
Program  Fraud  Qvil  Remedies  Act  (31 
U.S.C.  3801-3812}  and  the  false  claims 
provisions  at  31  U.S.C.  3729(a)  was  last 
set  or  adjusted,  1986,  is  456.7/327.9, 
which  produces  the  following  increases 
in  the  penalties  after  applicable 
rounding: 

(1)  The  maximum  penalty  under  the 
Pro-am  Fraud  Qvil  Remedies  Act  for  a 
&lse  claim  or  statement  would  be 
increased  from  $5,000  to  $7,000. 

(2)  The  maximum  and  wiiniTniim 
penalties  under  the  false  claims 
provisions  at  31  U.S.C.  3729(a)  would 
be  increased  from  $10,000  to  $14,000 
and  $5,000  to.$7,000,  respectively. 

(c)  Imposition  of  the  increases  are 
limited  to  actions  oocturing  after  the 
effective  date  of  the  increases. 

(d)  No  increase  may  exceed  ten 
percent  of  the  penalty  or  range  of 
penalties,  as-appUcable. 

§  366.2    Piuyiain  Fiaud  CIvN  Remedtos  Act 
oflMS. 

In  the  case  of  penalties  assessed  under 
part  355  of  this  chapter,  an  additional 
penalty  of  $500  may  be  assessed  for 
claims  or  statements  made  after  October 
23, 1996. 


1356.3 

In  the  case  of  penalties  assessed  under 
31  U.S.C.  3729  based  on  actions 
occurring  after  October  23, 1996,  the 
minimiini  penalty  is  $5,500  and  the 
maximtim  penalty  is  $11,000. 

Dated:  January  15, 1997. 

By  Authority  of  the  Boaid. 
Beatrioa  EMrdd, 
Secretary  to  the  Board. 
(PR  Doc.  97-1916  Filed  1-24-97;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[DociwtNo.96P-0S37] 

Food  Labeling:  Saccharin  and  Its 
Salts;  Ratail  EstabHahmant  Notica 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  revoking  the 
food  labeling  regulation  that  prescribes 
conditions  for  the  display  by  a  retail 
establishment  of  a  notice  concerning  the 
sale  of  products  containing  saccharin 
and  its  salts.  This  action  is  being  taken 


in  response  to  an  act  to  repeal  the 
saccharin  notice  requirement  and  a 
dtizen  petition  submitted  by  the  Calorie 
Control  Council.  This  action  is  intended 
to  reduce  the  burden  on  small 
businesses. 

EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerad  L.  MoCowin,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
151),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-205-4561. 

SUPPLEMENTARY  MF0RMAT10N:  In  the 
Federal  Esgistar  of  September  27, 1996 
(61  FR  50770),  FDA  published  a 
proposal  to  amend  its  food  labeling 
regulations  by  revoking  §  101.11 
Saccharin  and  its  salts;  retail 
establishment  notice  (21  CFR  101.11). 
The  agency  had  issued  this  proposal 
partly  in  response  to  enactment  on  April 
1, 1996,  of  Pub.  L.  104-124.  v/hich 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  by  repealing 
section  403(p)  (21  U.S.C.  343(p)),  and 
partly  in  response  to  a  dtizen  petiticm 
that  it  isceived  on  October  11, 1995, 
from  the  Calorie  Control  Council 
requesting  that  the  agency  revoke  this 
provisi(Hi.  No  comments  were  received 
in  response  to  the  proposal. 

Having  received  no  comments,  FDA 
concludes  that,  for  the  reasons  set  forth 
in  the  proposal,  it  is  appropriate  to 
amend  its  food  labeling  regulations  by 
revoking  §  101.11.  In  view  of  the 
revocation  of  section  403(p)  of  the  ad  by 
Pub.  L.  104-124  and  the  feet  that  section 
403(o)  of  the  ad  requires  that  all  food 
products  containing  saccharin  include 
on  their  labeling  a  warning  statement 
(see  Statement  of  final  guidelines  for 
labeling  of  food  products  containing 
saccharin  (42  FR  62209,  December  9, 
1977)),  the  agency  finds  that  §  101.11  is 
no  longer  necessary.  This  action  is  also 
consistent  with  the  Administration's 
"Reinventing  Government"  initiative 
which  seeks  to  ease  burdens  on 
regulated  industry  and  consumers. 

FDA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866.  This  final  rule  is  expeded  to 
reduce  the  burden  on  small  businesses. 
Therefore,  the  agency  certifies  that  this 
final  rule  will  not  have  a  significant 
adverse  impad  on  a  substantial  niunber 
of  small  entities  within  the  meaning  of 
the  R^ulatory  FlexibiUty  Ad  (5  U.S.C 
601-612). 

The  agency  has  determined  imder  21 
CFR  25.24(a)(ll)  that  this  action  is  of  a 
type  that  does  not  individtully  or 
cumulatively  have  a  significant  effed  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
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nor  an  environmental  impact  statement 
is  required. 

This  final  rule  contains  no 
infonnation  collection  requirements 
under  the  Paperwiurk  Reduction  Act  of 
1995  (44  U.S.C.  3501.  et  seq.). 

List  of  Subfects  in  21  CFR  Part  101 

Food  labeling,  Nutrition.  Reporting 
and  recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  ([k)smetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  101  is 
amended  as  follows: 

PART  101— FOOD  U^BEUNQ 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Andiority:  Sees.  4. 5. 6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C  1453, 
1454, 1455);  sees.  201,  301.  402,  403,  409, 
701  of  the  Fednal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331,  342,  343.  348,  371). 

•101.11    [Removed) 

2.  Section  101.11  Saccharin  and  its 
sahsi  retail  establishment  notice  is 
removed  from  subpart  A. 

Dated:  January  17. 1997. 

irailaBK.IMblkaitl. 

Associate  Conunissioner  for  Policy 
Coordination. 

(FR  Doc  97-1853  Filed  1-24-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

intemal  Revenue  Service 

26CFRPart1 

[TD8713] 

RiN1546-AU«3 

Section  42(d)(5)  Federal  Grants 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  with  respect  to 
the  low-income  housing  tax  credit 
relating  to  the  application  of  section 
42(d)(5)  to  certain  rental  assistance 
programs  under  section  42(g)(2)(B)(i). 
The  regulations  clarify  that  certain  types 
of  federal  rental  assistance  payments  do 
not  result  in  a  reduction  in  the  eligible 
basis  of  a  low-income  housing  building. 
The  text  of  these  regiilations  idso  serves 
as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 


EFFECTIVE  DATE:  These  regulations  are 
effective  January  27. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Wilson  (202)  622-3040 
(not  a  toll-free  call). 

SUPPLEMENTARY  MFORMATION: 
Backgrooml 

Under  section  42(d)(1).  the  eligible 
basis  used  to  compute  the  low-income 
housing  tax  credit  of  a  new  low-income 
building  is  the  adjusted  basis  of  the 
building  as  of  the  close  of  the  first 
taxable  year  of  the  credit  period.  Section 
42(d)(5)  provides  that  if.  during  a 
taxable  year  in  the  compliance  period 
(as  defined  in  section  42(i)(l)),  a  federal 
grant  is  made  with  respect  to  a  low- 
income  building  or  the  operation 
thereof,  the  eligible  basis  of  the  building 
for  the  taxable  year  and  all  succeeding 
taxable  years  is  reduced  to  the  extent  of 
the  federal  grant.  Questions  have  arisen 
whether  rental  assistance  payments 
under  section  8  of  the  United  States 
Housing  Act  of  1937  (Act)  (42  U.S.C. 
§  1437f)  and  certain  rental  assistance 
payments  under  section  9  of  the  Act  (42 
U.S.C.  1437g)  are  federal  grants 
requiring  a  reduction  in  eligible  basis. 

The  legislative  history  of  section  42 
indicates  that  section  42(d)(5)  was 
enacted  to  prevent  a  taxpayer  from 
"double-dipping"  in  federal  benefits.  S. 
Rep.  No.  313,  gQth  Cong.,  2d  Sess.  II- 
767  (1986).  1986-3  (Vol  3)  C.B.  767. 
This  would  occitf.  for  example,  if  the 
owner  of  a  building  received  both  the 
low-income  bousing  credit  and  a 
federal-interest  subsidy  or  federal  grant 
with  respect  to  the  buUding.  The 
legislative  history  further  indicates, 
however,  that  Congress  did  not  intend 
to  treat  federal  rental  assistance 
payments  as  grants  for  this  purpose. 
Thus,  the  legislative  history  indicates 
that  no  basis  reduction  is  required  for 
'rental  assistance  payments  provided  by 
the  Department  of  Housing  and  Urban 
Envelopment  (HUD)  under  section  8  of 
the  Act.  (In  contrast  to  this  treatment  of 
section  8  rental  assistance  payments, 
section  42(c)(2)  generally  denies  the 
low-income  housing  tax  credit  to 
buildings  that  receive  "moderate 
rehabilitation  assistance"  under  section 
8(e)(2)  of  the  Act). 

HUD  recently  was  granted  the 
authority  to  assist  mixed-finance 
projects  under  section  9  of  the  Act. 
Under  this  new  initiative,  public 
housing  authorities  receiving  HUD 
assistance  are  permitted  to  disburse  that 
assistance  to  private  owners  as 
reimbursement  for  the  operating 
expenses  of  imits  the  owner  has  agreed 
to  maintain  for  public-housing  tenants. 
This  section  9  assistance  for  operating 


expenses  functions  in  a  maimer  similar 
to  rental  assistance  payments  Under 
section  8  of  the  Act.  The  secticm  8  rental 
assistance  payments  are  designed  to 
compensate  the  imit  owner  for  all  or 
part  of  the  diffarence  betwerai  the  rent 
a  low-income  tenant  is  able  to  pay  and 
a  fair  market  rent  standard  as  set  by 
HUD.  Similarly,  the  section  9  payments 
are  designed  to  cover  an  allocable  share 
of  operating  costs  of  the  imits  r«ited  to 
low-income  tenants,  thus,  in  effect, 
supplementing  the  rents  that  these 
tenants  are  required  to  pay. 

Explanation  of  Provisitms 

These  temporary  regulations  provide 
that  certain  federal  rental  assistance 
pajmients  made  to  the  ovmet  of  a 
building  on  behalf  of  low-income 
tenants  are  not  federal  grants  with 
respect  to  a  building  or  its  operation 
that  require  a  reduction  in  the  building's 
eligible  basis  under  section  42(d)(5). 
These  payments  include  rental 
assistance  payments  made  under  section 
8  of  the  Act.  certain  payments  made 
under  section  9  of  the  Act,  and 
payments  made  under  such  other 
programs  or  methods  of  rental 
assistance  as  may  be  designated  in  the 
Federal  Register  or  the  Intemal  Revenue 
Bulletin. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and.  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regtdatory  Flexibility 
Analysis  is  not  reqvured.  Piusuint  to 
section  7805(f)  of  the  Intemal  Revenue 
Code,  this  temporary  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  InfbrmatiiHi 

The  principal  author  of  these 
regulations  is  Christopher  J.  Wilson. 
Office  of  Assistant  Qiief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  D^artment  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1-1NC0ME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

AadMrity:  26  U.S.Q  7805  *  •  * 
Section  1.42-16T  also  issued  under  26 
U.S.C  42(n);*  *  * 

Par.  2.  Section  1.42-16T  is  added  to 
read  as  follows: 

S1.42-16T   BIgiMelMaia  reduced  by 


(a)  In  general.  If.  during  any  taxable 
year  of  the  compliance  period 
(described  in  section  42(i)(l)),  a  grant  is 
made  with  respect  to  any  building  or  the 
operation  thereof  and  any  portion  of  the 
grant  is  funded  with  federal  funds 
(whether  or  not  includible  in  gross 
income),  the  eligible  basis  of  the 
building  for  the  taxable  year  and  all 
succeeding  taxable  years  is  reduced  by 
the  portion  of  the  grant  that  is  so 
fiindcid. 

(b)  Grants  do  nai  include  certain 
rental  assistance  payments.  A  fisderal 
rental  assistance  payment  made  to  a 
building  owner  on  behalf  or  in  respect 
of  a  tenant  is  not  a  grant  made  with 
respect  to  a  building  or  its  operation  if 
the  p^ment  is  made  pursuant  to — 

(Ij  Section  8  of  the  United  SUtes 
Housing  Act  of  1937; 

(2)  A  qualifying  program  of  rental 
assistance  administered  under  section  9 
of  the  United  States  Housing  Act  of 
1937;  or 

(3)  A  program  or  method  of  rental 
assistance  as  the  Secretary  may 
designate  through  the  Federal  Register 
or  in  the  Internal  Revenue  Bulletin  (see 
§  601.601(d)(2)  of  this  chapter). 

(c)  Qualifying  rental  assistance 
proffom.  For  piu^ses  of  paragraph 
(b)(2)  of  this  section,  payments  are  made 
piirsuant  to  a  qualifying  rental 
assistance  program  administered  under 
section  9  of  the  United  State  Housing 
Act  of  1937  to  the  extent  that  the 
payments — 

(1 )  Are  made  to  a  building  owner 
pursuant  to  a  amtract  with  a  public 
housing  authority  with  respect  to  units 
the  owner  has  a^eed  to  maintain  as 
public  housing  units  (PH-units)  in  the 
building; 

(2)  Are  made  with  respect  to  units 
occupied  by  public  housing  tenants, 
provided  that,  for  this  purpose,  units 
may  be  ccmsidered  occupied  during 
periods  of  short  term  vacancy  (not  to 
exceed  60  days):  and 


(3)  Do  not  exceed  the  diffierence 
between  the  rents  received  from  a 
building's  PH-unit  tenants  and  a  pro 
rata  portion  of  the  building's  actiud 
operating  costs  that  are  reasonably 
allocable  to  the  PH-imits  (based  on 
square  footage,  number  of  bedrooms,  or 
similar  objective  criteria),  and  provided 
that,  for  this  purpose,  operating  costs  do 
not  include  any  development  costs  of  a 
building  (including  developer's  fees)  or 
the  principal  or  interest  of  any  debt 
inairred  with  respect  to  any  pari  of  the 
building. 

(d)  Effective  date.  This  section  is  , 
effBCtive  January  27, 1997. 
Kfarsuvt  Mihwr  Ridurdaon, 
Commissioner  of  Internal  Revenue. 

Approved:  January  8, 1997. 
Donald  CLabkk. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc  97-1790  Filed  1-24-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Servica 

30CFRPart250 
IVH 1010-AB80 

Hydrogen  Sulfide  Raquiramanti  for 
Oparatfona  toi  the  Outer  Continantal 
Shalf 

AQBICY:  Minerals  Management  Sovice 
(MMS),  Interior. 
action:  Final  rule. 

SUMMARY:  This  rule  revises  requirements 
for  preventing  hydrogen  sulfide  (HjS) 
releases,  detecting  and  monitoring  H2S 
and  sulphur  dioxide  (SO2),  protecting 
persoimel,  providing  visual  and  audible 
warnings,  and  training  personnel.  The 
rule  also  establishes  requirements  for 
H2S  flaring.  The  revisions  are  necessary 
to  keep  up  with  ctirrent  practices  and 
technologies,  and  to  enhance  personnel 
safety  and  enviroiunental  protection. 
EFFECTIVE  DATE:  March  28, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT:  E.P. 
^)enenberger  at  (703)  787-1598  or  John 
Mirabelk  at  (703)  787-1600. 
SUPPLEMBITARY  MFORMATXM:  On  May 
11, 1995.  we  published  in  the  Federal 
Registv  (60  FR  25178)  a  reproposed 
rule,  which  incorporated  comments  to  a 
previous  proposed  rule  which  we   ' 
published  on  August  15, 1990  (55  FR 
33326).  The  reproposed  rule 
incorporated  the  latest  editions  of  two 
documents: 

•  American  National  Standard 
Institute  (ANSI),  Amoican  National 
Standard  fat  Respiratoy  Protecti«i 
(ANSI  Z88.2-1992).  and 


•  The  National  Association  of 
Corrosion  Engineers'  (NACE)  Standard 
(MR-01-92).  Recommended  Practica 
(R^),  Sulfide  Stress  Cracking  Resistant 
Metallic  Materials  for  Oil  Field 
Equipment. 

We  received  a  total  of  three  responses: 
one  bom  the  National  Institute  of  Safety 
and  Health  (NIOSH)  and  two  from 
industry.  We  have  addressed  their 
comments  below  and  have  rewritten  the 
rule  in  a  clearer  and  more  user-oriented 
style.  We  have  subdivided  some 
sections.  As  a  result,  some  sections  have 
been  renumboed. 

Discoaaion  of  Comments 

Ck>inment:  NIOSH  referred  to 
recommendations  it  had  given  to  the 
Occupational  Safety  and  Health 
Adm^iistration  with  respect  to  "bearded 
workers"  and  "wearing  contact  lenses," 
and  recommended  that  the  pressxue- 
demand-type  respirator  required  should 
be  certified  bv  NIOSH. 

Response:  We  have  incorporated  by 
reference  the  ANSI  Z88.2  standard  that 
addresses  the  topics  of  "bearded 
vfoAsis"  and  "wearing  of  contact 
lenses."  We  believe  our  rule  is 
consistent  with  regulations  promulgated 
by  other  Federal  agencies  but  do  not 
agree  that  certification  by  other  agencies 
is  needed. 

Comment:  There  is  a  critical  need  for 
a  system  that  would  continuously 
monitor  and  detect  any  emissions  the 
instant  they  occur  at  wellheads  and 
manifolds. 

Response:  We  consider  the  sensors 
that  detect  the  presence  of  HjS  in  air  to 
be  part  of  a  continuous  monitoring 
system.  Sensor  locations  take  into 
consideration  design  factors  such  as 
type  of  decking,  location  of  fire  walls, 
vfflitilation,  or  area  confinement. 
Alternative  monitoring  systems  may  be 
desirable  for  production  systems  that 
have  components  which  are  prone  to 
erosion  and  leaks.  MMS  encourages 
lessees  to  use  new  or  alternative 
monitoring  systems  that  «ihance  leak 
detection  capabifities. 

Comment:  Delete  the  requirements 
concerning  S02-detection  and 
monitoring  equipment.  The  commenter 
stated  that  a  properly  designed  flare 
system,  coupled  with  general 
requirements  allowing  operators  to 
establish  personnel  exposiue  limits, 
should  be  adequate  for  personnel 
protection  on  a  fecility. 

Response:  We  agree  that  operators 
should  be  permitted  to  propose 
alternatives  to  the  use  of  portable  of 
fixed  SO2  monitors  to  monitw  air 
quality  while  burning  gas  containing 
H2S.  We  added  a  provision  to  allow  the 
District  Supervisor  to  consider  and 
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approve  alternative  engineering 
controls. 

Comment:  The  requirement 
concerning  training  for  visitors  who  stay 
overnight  on  a  fiacility  should  be  given 
to  visitors  who  remain  2  consecutive 
nights.  The  suggested  wording  would 
eliminate  unnecessary  detailed  training 
for  office  associates  and  other  visitors 
who  infrequently  visit  the  facility.  The 
commenter  also  recommended  the 
substitution  of  the  phrase  "abbreviated 
training  program"  with  the  word 
"briefing." 

Response:  We  agree  with  the 
commenter  that  "overnight"  is  not  an 
appropriate  criteria.  We  have  modified 
the  requirement  to  provide  more 
flexibility  by  allowing  stays  of  up  to  24 
hoius. 

Comment:  Expand  the  requirement 
<x>nceming  resusdtators  by  adding  the 
words:  "on  manned  facilities  and  a 
number  equal  to  the  personnel  on  board, 
not  to  exceed  three,  on  unmanned 
facilities."  The  suggested  words  would 
indicate  that  it  is  not  necessary  to 
maintain  or  provide  three  resusdtators 
in  Cadlities  where  there  are  less  than 
three  persons. 

Response:  We  agree  and  used  the 
suggested  words,  with  modifications. 

Comment:  Change  the  requirement  of 
drills  for  each  person  within  24  hoius 
after  duty  begins  and  at  least  once 
during  every  subsequent  7-day  period 
be  chaJoged  to  say:  "A  drill  will  be 
conducted  for  each  person  at  the  facility 
during  his  or  her  normal  duty."  The 
commenter  felt  that  drills  for  each 
person  within  24  hours  after  duty  begins 
is  an  unnecessary  administrative  burden 
due  to  varied  work  rotations.  Also,  in 
order  to  indicate  that  H2S  drills  and 
training  can  be  conducted  as  part  of 
other  drills,  the  following  words  be 
inserted:  "H2S  drills  and  training  may 
be  conducted  in  conjimction  with  other 
safety  meetings  or  with  rig/facility 
abandonment  drills." 

Response:  We  agree  with  the 
suggestion  concerning  drill  frequency 
and  used  the  suggested  words,  with 
modifications.  Lessees  may  combine 
H3S  drills  with  other  training  or  drills 
if  scenarios  are  realistic  and  the  drill 
procedures  eSecdvely  prepare 
personnel  for  an  HjS  emergency. 

Comment:  Expand  the  operational 
danger  signs  requirement  by  adding  the 
words:  "and/or  red  flimhing  lights  be 
illimiinated."  The  commenter  observed 
that  the  proposed  rule  permits  use  of 
electronic  systems.  However,  the  actual 
language  of  the  proposed  rule  did  not 
include  such  provisions.  The  use  of 
flashing  lights  may  be  more  effective 
than  flags. 


Response:  We  agree.  The  suggested 
words,  modified  to  say,  "and/or  activate 
flashing  red  lights,"  will  be  inserted  in 
the  requirement. 

Comment:  Clarify  sensor  locations  in 
enclosed  areas  in  order  to  avoid 
contradictory  interpretations. 

Response:  We  a^ee.  We  have 
modified  that  requirement. 

Comment:  Expand  the  requirement 
concerning  the  use  of  detectors  in 
nearby  facilities  by  adding  the  words: 
"To  invoke  this  requirement  the  District 
Supervisor  will  consider  dispersion 
modeling  results  from  a  possible  release 
to  determine  if  20  parts  per  million 
(ppm)  H2S  concentration  levels  could  be 
exceeded  at  nearby  facilities."  The 
added  language  would  explain  the 
decision  process  used  to  invoke  the 
requirement  of  having  monitoring 
equipment  at  third  party  sites. 

Response:  We  agree  and  used  the 
sumested  words  with  modifications. 

Comment:  Reduce  the  nominal 
breathing  time  of  "at  least  15  minutes" 
for  respirators  to  "at  least  5  minutes." 
The  commenter  states  that  experience 
firom  drills  indicate  that  a  5  minute 
nominal  breathing  time  is  adequate  for 
a  trained  user  to  reach  a  safe  briefing 
area,  and  that  the  cited  ANSI  dociunent 
does  not  specify  a  15  minute  normal 
breathing  time  for  this  application. 

Response:  We  do  not  agree  with  the 
commenter.  We  feel  that  the  risk  of 
entering  or  exiting  an  H2S  atmosphere 
that  is  immediately  dangerous  to  life  or 
health  warrants  the  use  of  a  self- 
contained  air  supply  as  recommended 
in  Section  A.9.1.3  of  ANSI  288.2-1992, 
i.e.,  a  supply  of  15  minutes  or  more. 
Commenters  responding  to  our 
previously  proposed  rule  published  in 
the  Federal  Register  on  August  15, 
1990,  requested  that  we  specify  a  self- 
contained  breathing  time.  We  decided  to 
specify  a  nominal  breathing  time  of  at 
least  15  minutes  because  5  minutes 
might  now  allow  personnel  enough  time 
to  escape  bom  an  emergency. 

Comment:  Insert  the  wonu  "upon 
request  of  the  Regional  Supervisor"  in 
the  recordkeeping  requirements 
concerning  monthly  reports  of  flared 
and  vented  gas  containing  H2S  as 
required  in  1 2S0.175(d)(3).  Some 
regions  are  under  control  of  local 
authorities  concerning  air  pc<llution  and 
require  submission  of  such  reports, 
making  the  report  to  MMS  optional.  The 
suggested  changes  would  provide  local 
MMS  offices  with  the  authority  to 
require  this  report  only  as  needed  and 
avoids  duplication. 

Response:  The  suggested  words  will 
be  inserted  in  the  section.  On  May  20, 
1996,  a  final  rule  modified  §  250.175.  In 
consequence,  the  paragraphs  contained 


in  that  section  were  renumbered.  Thus, 
§  250.175(d)(3)  became  §  250.175(f)(3). 

Author:  Mario  Rivero.  Informatiun 
and  Training  Branch,  prepared  this 
dociunent. 

Executive  Order  (E.O.)  12866 

This  final  riile  does  not  meet  the 
criteria  for  a  significant  rule  requiring 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  E.O.  12866. 

Regulatory  Flexibility  Act 

This  proposed  amendment  to  the  rule 
will  not  have  any  significant  efiiects  on 
a  substantial  number  of  small  entities. 
In  general,  the  entities  that  engage  in 
offshore  activities  are  not  small  due  to 
the  technical  and  financial  resources 
and  experience  needed  to  safely 
conduct  such  activities.  Small  entities 
are  more  likely  to  operate  oilshore  or  in 
State  waters — areas  not  covered  by  the 
proposed  rule.  When  small  entities  do 
work  in  the  OCS,  they  are  likely  to  be 
contractors.  Working  in  an  H2S 
environment  can  be  dangerous,  and  it  is 
important  that  all  operators  and 
contractors  follow  the  rules.  Small 
entities  that  woik  on  the  OCS  have  been 
able  to  comply  with  existing  rules  and 
will  be  able  to  comply  with  the  new 
rules.  These  changes  to  the  rules  will 
not  aSlect  their  ability  to  compete. 

Faperwwk  Reduction  Act 

MMS  has  submitted  to  OMB  for 
approval  the  information  collection 
requirements  in  this  final  rule  which 
revises  §  250.67  (OMB  Control  Number 
1010-0053)  and  adds  §  250.175(f)  (OMB 
Control  Number  1010-0041).  On 
February  6, 1996,  we  provided  a  60-day 
review  and  comment  process  through  a 
notice  in  the  Federal  Register  (61  FR 
4480).  The  Paperwork  Reduction  Act  of 
1995  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  titles  of  the  collections  of 
information  are  "30  CFR  Part  250, 
Subpart  D,  Oil  and  Gas  Drilling 
Operations"  (1010-0053)  and  "30  CFR 
Pari  250,  Subpart  K,  Oil  and  Gas 
Production  Rates"  (1010-0041). 

The  collections  of  information  in  this 
final  rule  consist  of  the  reporting  and 
recordkeeping  necessary  to  prevent  H2S 
releases,  protect  hiunan  safety,  and 
detect  and  monitor  SO2.  They  include 
critical  contingency  plan  requirements; 
recordkeeping  on  training,  drilling,  and 
equipment  monitoring  activities; 
posting  of  safety,  emergency  and 
warning  procedures;  and  K^S 
reporting  requirements.  Responses  are 
mandatory. 


UMI 
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MMS  needs  the  infonnation  to 
ascertain  the  condition  of  a  drilling  site 
and  to  determine  if  lessees  are  properly 
providing  for  the  safety  of  operations 
and  protection  of  human  life  or  health 
and  the  environment.  We  use  the 
information  to  avoid  and  eliminate 
hazards  inhermt  in  drilling  operations. 

The  respondents  are  approximately  26 
Federal  oU  and  gas  lessees.  The 
frequency  of  response  is  "on  occasion." 

In  §  250.67,  we  estimate  an  annual 
reporting  burden  of  849  hours  and  an 
annual  recordkeeping  burden  of  16,189 
hoius.  In  §  2S0.175(f),  we  estimate  an 
annual  reporting  burden  of  432  hours. 
The  burden  estimates  include  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  inJFormation. 

Send  comments  regarding  the  burden 
or  any  other  aspect  of  the  collections  of 
information  contained  in  §  250.67  and 
§  250.175(f),  including  suggestions  for 
reducing  the  Irardens,  to  the  Office  of 
Information  and  R^ulatory  Affairs, 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
hiterior.  Room  10102,  725  17th  Street, 
NW.,  Washington,  DC  20503  (0MB 
control  number  1010-0053  or  1010- 
0041).  Send  a  copy  of  your  comments  to 
the  Information  Collection  Clearance 
Officer,  Minerals  Management  Service, 
Mail  Stop  2053,  381  Elden  Street, 
Hemdon,  Virginia  20170-4817. 

Takings  Implication  Assessment 

The  DOI  determined  that  this  final 
rule  does  not  represent  a  govenunental 
action  capable  of  interference  with 
constitutionally  protected  rights.  Thus, 
DCX  does  not  need  to  prepare  a  Takings 
ImpUcation  Assessment  piu^uant  to 
E.0. 12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

E.0. 12988 

The  DOI  certified  to  OMB  that  the 
rule  meets  the  applicable  reform 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  E.0. 12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  DOI  has  determined  and  certifies  ->- 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
State,  local,  and  tribal  governments,  or 
the  private  sector. 

National  Environmental  Policy  Act 

The  DOI  determined  that  this  action 
does  not  constitute  a  major  Federal 


action  significantly  affecting  the  quaUty 
of  the  hiunan  envircMiment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Snbfects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements,  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — minerals  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  January  9, 1997. 
SyhriaV.Bwui, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
preamble.  Minerals  Management 
Service  (MMS)  amends  30  CFR  part  250 
as  follows: 

PART  250-OIL  AND  QA8  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Antfaorttjr:  43  U.S.Q  1334. 

2.  In  §  250.1,  paragraphs  (c)(7)  and 
(g)(1)  are  revised  to  read  as  follows: 

§  2S0.1    Docuiwenti  Inoofporaled  by 


(c)  •  •  • 

(7)  ANSI  Z88.2-1992,  American  National 
Standard  for  Respiratory  Protection, 
Incorporated  by  Reference  at: 
§§  250.67(g)(4)(iv)  and  (j)(13)(ii). 

(g)  *   •   • 

(1)  NACE  Standard  MR.01-75-96,  Sulfide 
Stress  Cracking  Resistant  Metallic  Materials 
for  Oil  Field  Equipment,  January  1996, 
Incorporated  by  Reference  at:  §  250.67(p)(2]. 

•         *         •         •         • 

3.  In  §  250.2,  the  definitions  for  Zones 
known  to  contain  H2S,  Zones  where  the 
absence  0/H2S  has  been  confirmed,  and 
2k>nes  where  the  presence  ofHzS  is 
unknown  are  removed. 

4.  Section  250.67  is  revised  to  read  as 
follows: 

f2Sa67    Hydrogen  sulfMa 
(a)  What  precautions  must  I  take 

when  operating  in  an  H2S  area?  You 

must: 
(1)  Take  all  necessary  and  feasible 

precautions  and  measures  to  protect 

personnel  from  the  toxic  effects  of  H2S 


and  to  mitigate  damage  to  property  and 
the  environment  caused  by  H3S.  You 
must  follow  the  requirements  of  this 
section  when  conducting  drilling,  well- 
completion/well-woriu)ver,  and 
production  operations  in  zones  with 
HjS  present  and  when  conducting 
operations  in  zones  where  the  presence 
of  H2S  is  unknown.'  You  do  not  need  to 
follow  these  requirements  when 
operating  in  zones  where  the  absence  of 
H2S  has  been  confirmed;  and 

(2)  Follow  your  approved  contingency 
plan. 

(b)  Definitions.  Toms  used  in  this 
section  have  the  following  meanings: 

Faci/i(y  means  a  vessel,  a  structure,  or 
an  artificial  island  used  for  drilling, 
well-completion,  well-workover,  and/or 
production  operations. 

H2S  absent  means: 

(1)  Drilling,  logging,  coring,  testing,  or 
producing  operations  have  confirmed 
the  absence  of  H2S  in  concentrations 
that  could  potentially  result  in 
atmospheric  concentrations  of  20  ppm 
or  more  of  H2S;  or 

(2)  Drilling  in  the  surrounding  areas 
and  correlation  of  geological  and 
seismic  data  with  equivalent 
stratigraphic  imits  have  confirmed  an 
absence  of  H2S  throughout  the  area  to  be 
driUed. 

H2S  present  means  that  drilling, 
logging,  coring,  testing,  or  producing 
operations  have  confirmed  the  presence 
of  H2S  in  concentrations  and  volumes 
that  could  potentially  result  in 
atmospheric  concentrations  of  20  ppm 
or  more  of  H2S. 

H2S  unknown  means  the  designation 
of  a  zone  or  geologic  formation  where 
neither  the  presence  nor  absence  of  H2S 
has  been  confirmed. 

Well-control  fluid  means  drilling  mud 
and  compfetion  or  workover  fluid  as 
appropriate  to  the  particular  operation 
being  conducted. 

(c)  Classifying  an  area  for  the 
presence  ofHiS.  You  must: 

(1)  Request  and  obtain  an  approved 
classification  for  the  area  from  the 
Regional  Supervisor  before  you  begin 
operations.  Classifications  are  "H2S 
absent,"  H2S  present."  or  "HjS 
unknown"; 

(2)  Submit  your  request  with  your 
application  for  permit  to  drill; 

(3)  Support  your  request  with 
available  information  such  as  geologic 
and  geophysical  data  and  correlations, 
well  logs,  formation  tests,  cores  and 
analysis  of  formation  fluids;  and 

(4)  Submit  a  request  for 
reclassification  of  a  zone  when 
additional  data  indicate  a  different 
classification  is  needed. 

(d)  What  do  1  do  if  conditions  change? 
If  you  encoimter  H2S  that  could 
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potentially  result  in  atmospheric 
concentrations  of  20  ppm  or  more  in 
areas  not  previously  classified  as  having 
H2S  present,  you  must  immediately 
notify  MMS  and  begin  to  follow 
requirements  for  areas  with  H2S  present. 

(e)  What  are  the  requirements  for 
conducting  simultaneous  operations? 
When  conducting  any  combination  of 
drilling,  well-completion,  well- 
workover,  and  production  operations 
simultaneously,  you  must  follow  the 
reqiurements  in  the  section  applicable 
to  each  individual  operation. 

(f)  Requirements  for  submitting  an 
H2S  Contingency  Plan.  Before  you  begin 
operations,  you  must  submit  an  H2S 
Contingency  Plan  to  the  District 
Supervisor  for  approval.  Do  not  begin 
operations  before  the  District  Supervisor 
approves  your  plan.  You  must  keep  a 
copy  of  the  approved  plan  in  the  field, 
and  you  must  follow  the  plan  at  all 
times.  Your  plan  must  include: 

(1)  Safety  procedures  and  rules  that 
you  will  follow  concerning  equipment, 
drills,  and  smoking; 

(2)  Training  you  provide  for 
employees,  contractors,  and  visitors; 

(3)  Job  position  and  titie  of  the  person 
responsible  for  the  overall  safety  of 
personnel; 

(4)  Other  key  positions,  how  these 
positions  fit  into  your  organization,  and 
what  the  functions,  duties,  and 
responsibilities  of  those  job  positions 
are; 

(5)  Actions  that  you  will  take  when 
the  concentration  of  H2S  in  the 
atmosphere  reaches  20  ppm,  who  will 
be  responsible  Tor  those  actions,  and  a 
description  of  the  audible  and  visual 
alarms  to  be  activated; 

(6)  Briefing  areas  where  personnel 
will  assemble  during  an  H2S  alert.  You 
must  have  at  least  two  briefing  areas  on 
each  facility  and  use  the  briefing  area 
that  is  upwind  of  the  H2S  source  at  any 
given  time; 

(7)  Criteria  you  will  use  to  decide 
when  to  evacuate  the  facihty  and 
procedures  you  will  use  to  safely 
evacuate  all  personnel  from  the  facility 
by  vessel,  capsule,  or  lifeboat.  If  you  use 
helicopters  diuing  H2S  alerts,  describe 
the  types  of  H2S  emergencies  during 
which  you  consider  the  risk  of 
heUcopter  activity  to  be  acceptable  and 
the  precautions  you  will  take  during  the 
flights; 

(8)  Procedures  you  will  use  to  safely 
position  all  vessels  attendant  to  the 
bdlity.  Indicate  where  you  will  locate 
the  vessels  with  respect  to  wind 
direction.  Include  the  distance  from  the 
facility  and  what  procedures  you  will 
use  to  safely  relocate  the  vessels  in  an 
emergency; 


(9)  How  you  will  provide  protective- 
breathing  equipment  for  all  personnel, 
including  contractors  and  visitors; 

(10)  The  agencies  and  facilities  you 
will  notify  in  case  of  a  release  of  H2S 
(that  constitutes  an  emergency),  how 
you  will  notify  them,  and  their 
telephone  numbers.  Include  all  facilities 
that  might  be  exposed  to  atmospheric 
concentrations  of  20  ppm  or  mbre  of 
H2S; 

(11)  The  medical  personnel  and 
facilities  you  will  use  if  needed,  their 
addresses,  and  telephone  numbers; 

(12)  H2S  detector  locations  in 
production  facilities  producing  gas 
containing  20  ppm  or  more  of  H2S. 
Include  an  "H2S  Detector  Location 
Drawing"  showii^: 

(i)  All  vessels,  flare  ouUets, 
wellheads,  and  other  equipment 
handling  production  containing  H2S; 

(ii)  Approximate  maximum 
concentration  of  H2S  in  the  gas  stream; 
and 

(iii)  Location  of  all  H2S  sensors 
included  in  your  contingency  plan; 

(13)  Operational  conditions  when  you 
expect  to  flare  gas  containing  H2S 
including  the  estimated  maximiun  gas 
flow  rate,  H2S  concentration,  and 
duration  of  flaring; 

(14)  Yoxa  assessment  of  the  risks  to 
personnel  during  flaring  and  what 
precautionary  measiu^s  you  will  take; 

(15)  Primary  and  alternate  methods  to 
ignite  the  flare  and  procediues  for 
sustaining  ignition  and  monitoring  the 
status  of  the  flare  (i.e.,  ignited  or 
extinguished); 

(16)  Procedures  to  shut  off  the  gas  to 
the  flare  in  the  event  the  flare  is 
extinguished; 

(17)  Portable  or  fixed  sulphur  dioxide 
(S02)-detection  system(s)  you  will  use 
to  determine  SO2  concentration  and 
exposiue  hazard  when  H2S  is  burned; 

(18)  Increased  monitoring  and 
warning  procedures  you  will  take  when 
the  SO2  concentration  in  the  atmosphere 
reaches  2  ppm; 

(19)  Personnel  protection  measures  or 
evaciiation  procedures  you  will  initiate 
when  the  SO2  concentration  in  the 
atmosphere  reaches  5  ppm; 

(20)  Engineering  controls  to  protect 
personnel  from  SO2;  and 

(21)  Any  special  equipment, 
procedures,  or  precautions  you  will  use 
if  you  conduct  any  combination  of 
drilling,  well-completion,  well- 
workover,  and  production  operations 
simultaneously. 

(g)  Training  program. 

(1)  When  and  how  often  do  employees 
need  to  be  trained?  All  operators  and 
contract  personnel  must  complete  an 
H2S  training  program  to  meet  the 
requirements  of  this  section: 


(i)  Before  beginning  work  at  the 
facility;  and 

(ii)  Each  year,  within  1  year  after 
completion  of  the  previous  class. 

(2)  What  training  documentation  do  I 
need?  For  each  individual  working  on 
the  platform,  either: 

(ij  You  must  have  documentation  of 
this  training  at  the  facility  where  the 
individual  is  employed;  or 

(ii)  The  employee  must  carry  a 
training  completion  card. 

(3)  What  training  do  I  need  to  give  to 
visitors  and  employees  previously 
trained  on  another  facility? 

(i)  Trained  employees  or  contractors 
transferred  from  another  facility  must 
attend  a  supplemental  briefing  on  your 
H2S  equipment  and  procedures  before 
beginning  duty  at  your  facility; 

(ii)  Visitors  who  will  remain  on  your 
facility  more  than  24  hours  must  receive 
the  training  required  for  employees  by 
paraoaph  (g)(4)  of  this  section;  and 

(iiij  Visitors  who  will  depart  before 
spending  24  hours  on  the  fedlity  are 
exempt  from  the  training  required  for 
employees,  but  they  must,  upon  arrival, 
complete  a  briefing  that  includes: 

(A)  Information  on  the  location  and 
use  of  an  assigned  respirator;  practice  in 
donning  and  adjusting  the  assigned 
respirator;  information  on  the  safe 
briefing  aie&s,  alarm  system,  and 
hazards  of  H2S  and  SO2;  and 

(B)  Instructions  on  their 
responsibilities  in  the  event  of  an  H2S 
release. 

(4)  What  training  must  I  provide  to  all 
other  employees?  You  must  train  all 
individuals  on  your  facility  on  the: 

(i)  Hazards  of  H2S  and  of  SO2  and  the ' 
provisions  for  personnel  safety 
contained  in  the  H2S  Contingency  Plan; 

(ii)  Proper  use  of  safety  equipment 
which  the  employee  may  be  required  to 
use; 

(iii)  Location  of  protective  breathing 
equipment,  H2S  detectors  and  alarms, 
ventilation  equipment,  briefing  areas, 
warning  systems,  evacuation 
procedures,  and  the  direction  of 
prevailing  winds; 

(iv)  Restrictions  and  corrective 
measures  concerning  beards,  spectacles, 
and  contact  lenses  in  conformance  with 
ANSI  Z88.2: 

(v)  Basic  first-aid  procedures  , 

applicable  to  victims  of  H2S  exposure. 
Diuing  all  drills  and  training  sessions, 
you  must  address  procedures  for  rescue 
and  first  aid  for  HjS  victims; 

(vi)  Location  of: 

(A)  The  first-aid  kit  on  the  facility; 

(B)  Resuscitators;  and 

(C)  Litter  or  other  device  on  the 
faciUl^. 

(vii)  Meaning  of  all  warning  signals. 

(5)  Do  I  need  to  post  safety 
information?  You  must  prominently 
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post  safety  information  on  the  facility 
and  on  vessels  serving  the  facility  (i.e.. 
basic  first-aid.  escape  routes, 
instructions  for  use  of  life  boats,  etc.). 

(h)  Drills.  (1)  When  and  how  often  do 
I  need  to  conduct  drills  on  H2S  safety 
discussions  on  the  fedlity?  You  must: 

(i)  Conduct  a  drill  for  each  person  at 
the  fecility  during  normal  duty  hours  at 
least  once  every  7-day  period.  The  drills 
must  consist  of  a  dry-run  performance 
of  personnel  activities  related  to 
assigned  jobs. 

(ii)  At  a  safety  meeting  or  other 
meetings  of  all  personnel,  discuss  drill 
performance,  new  H2S  considerations  at 
the  facihty,  and  other  updated  H2S 
information  at  least  monthly. 

(2)  What  documentation  do  I  need? 
You  must  keep  records  of  attendance 
for: 

(i)  Drilling,  well-completion,  and 
well-workover  operations  at  the  facility 
until  operations  are  completed;  and 

(ii)  F^txluction  operations  at  the 
facility  or  at  the  nearest  field  office  for 
1  year. 

(i)  Visual  and  audible  warning 
systems — (1)  How  must  I  install  wind 
direction  equipment?  You  must  install 
wind-direction  equipment  in  a  location 
visible  at  all  times  to  individuals  on  or 
in  the  immediate  vicinity  of  the  faciUty. 

(2)  When  do  I  need  to  display 
operational  danger  signs,  display  flags, 
or  activate  visuaJ  or  audible  alarms? 

(i)  You  must  display  warning  signs  at 
all  times  on  facilities  with  wells  capable 
of  producing  HjS  and  on  fadUties  that 
process  gas  containing  H3S  in 
concentrations  of  20  ppm  or  more. 

(ii)  In  addition  to  the  signs,  you  must 
activate  audible  alarms  and  display  flags 
or  activate  flashing  red  lights  when 
atmospheric  concentration  of  HjS 
reaches  20  ppm. 

(3)  What  are  the  requirements  for 
signs?  Each  sign  must  be  a  high- 
visibility  yellow  color  with  black 
lettering  as  follows: 


Letter  height 

Wording 

12  inches 

7  inches 

Danger. 

Poisonous  Gas. 
Hydrogen  Sulfide. 
Do  rK>t  approach  if 

(Use  appropriate 
wording  at  right). 

red  flag  is  flying. 
Do  not  approach  if 
red  lights  are  flash- 
ing. 

(4)  ^4ay  I  use  existing  signs?  You  may 
use  existing  signs  containing  the  words 
"Danger-Hydrogen  Sulfide-HjS," 
provided  the  words  "Poisonous  Gas.  Do 
Not  Approach  if  Red  Flag  is  Flying"  or 
"Red  Lights  are  Flashing"  in  lettering  of 
a  minimum  of  7  inches  in  height  are 


displayed  on  a  sign  immediately 
adjacent  to  the  existing  sign. 

(5)  What  are  the  requirements  for 
flashing  li^ts  or  flags?  You  must 
activate  a  sufficient  number  of  lights  or 
hoist  a  sufficient  number  of  flags  to  be 
visible  to  vessels  and  aircraft.  Each  light 
must  be  of  sufficient  intensity  to  be  seen 
by  approaching  vessels  or  aircraft  any 
time  it  is  activated  (day  or  night).  Each 
flag  must  be  red,  rectangular,  a 
minimum  width  of  3  feet,  and  a 
minimum  height  of  2  feet. 

(6)  What  is  an  audible  warning 
system!  An  audible  warning  system  is  a 
public  address  system  or  siren,  horn,  or 
other  similar  warning  device  with  a 
unique  sound  used  only  for  H2S. 

(7)  Are  there  any  other  requirements 
for  visual  or  audible  warning  devices? 
Yes,  you  must: 

(i)  Illuminate  all  signs  and  flags  at 
night  and  under  conditions  of  poor 
visibility;  and 

(ii)  Use  warning  devices  that  are 
suitable  for  the  electrical  classification 
of  the  area. 

(8)  What  actions  must  I  take  when  the 
alarms  are  activated!  When  the  warning 
devices  are  activated,  the  designated 
responsible  persons  must  inform 
personnel  of  the  level  of  danger  and 
issue  instructions  on  the  initiation  of 
appropriate  protective  measures. 

(j)  H-iS-detection  and  H2S  monitoring 
equipment. — (1)  What  are  the 
requirements  for  an  H2S  detection 
system?  An  H2S  detection  system  must: 

(i)  Be  capable  of  sensing  a  minimiun 
of  10  ppm  of  H2S  in  the  atmosphere; 
and 

(ii)  Activate  audible  and  visual  alarms 
when  the  concentration  of  H2S  in  the 
atmosphere  reaches  20  ppm. 

(2)  Where  must  I  have  sensors  for 
drilling,  well-completion,  and  well- 
workover  operations?  You  must  locate 
sensors  at  the: 

(i)  Bell  nipple; 

(ii)  Mud-retum  line  receiver  tank 
(possum  belly); 

(iii)  Pipe-trip  tank; 

(iv)  Shale  shaker; 

(v)  Well-control  fluid  pit  area; 

(vi)  Driller's  station; 

(vii)  Living  quarters;  and 

(viii)  All  other  areas  where  H2S  may 
accumulate. 

(3)  Do  I  need  mud  sensors?  The 
District  Supervisor  may  require  mud 
sensors  in  the  possum  belly  in  cases 
where  the  ambient  air  sensors  in  the 
mud-retum  system  do  not  consistently 
detect  the  presence  of  H2S. 

(4)  How  often  must  I  observe  the 
sensors?  During  drilling,  well- 
completion  and  well-workover 
operations,  you  must  continuously 
observe  the  H2S  levels  indicated  by  the 


monitors  in  the  vroA  areas  during  the 
following  operations:. 

(i)  When  you  pull  a  wet  string  of  drill 
pipe  or  woikover  string; 

(ii)  When  circiilating  bottoms-up  aftet 
a  drilling  break; 

(iii)  During  cementing  operations; 

(iv)  During  logsing  operations;  and 

(v)  When  circulating  to  condition 
mud  or  other  well-control  fluid. 

(5)  Where  must!  have  sensors  for 
production  operations?  On  a  platform 
where  gas  containing  H2S  of  20  ppm  or 
greater  is  produced,  processed,  or 
otherwise  handled: 

(i)  You  must  have  a  sensor  in  rooms, 
buildings,  deck  areas,  or  low-laying 
deck  areas  not  otherwise  covered  by 
paragraph  (j)(2)  of  this  section,  where 
atmospheric  concentrations  of  H2S 
could  reach  20  ppm  or  more.  You  must 
have  at  least  one  sensor  per  400  square 
feet  of  deck  area  or  fractional  part  of  400 
square  feet; 

(ii)  You  must  have  a  sensor  in 
buildings  where  personnel  have  their 
Uving  quarters; 

(iii)  You  must  have  a  sensor  within  10 
feet  of  each  vessel,  compressor, 
wellhead,  manifold,  or  pimip,  which 
could  release  enough  H2S  to  result  in 
atmospheric  concentrations  of  20  ppm 
at  a  distance  of  10  feet  from  the 
component; 

(iv)  You  may  use  one  sensor  to  detect 
H2S  aroimd  multiple  pieces  of 
equipment,  provided  the  sensor  is 
located  no  more  than  10  feet  from  each 
piece,  except  that  you  need  to  use  at 
least  two  sensors  to  monitor 
compressors  exceeding  50  horsepower 

(v)  You  do  not  need  to  have  sensors 
near  wells  that  are  shut  in  at  the  master 
valve  and  sealed  closed; 

(vi)  When  you  determine  where  to 
place  sensors,  you  must  consider: 

(A)  The  lecation  of  system  fittings, 
flanges,  valves,  and  other  devices 
subject  to  leaks  to  the  atmosphere;  and, 

(B)  Design  factors,  such  as  the  t]^  of 
decking  and  the  location  of  fire  walls; 
and 

(vii)  The  District  Supervisor  may 
require  additional  sensors  or  other 
monitoring  capabilities,  if  warranted  by 
site  specific  conditions. 

(6)  How  must  I  functionally  test  the 
H2S  Detectors? 

(i)  Personnel  trained  to  calibrate  the 
particular  H2S  detector  equipment  being 
used  must  test  detectors  by  exposing 
them  to  a  known  concentration  in  the 
range  of  10  to  30  ppm  of  H2S. 

(ii)  If  the  results  of  any  functional  test 
are  not  within  2  ppm  or  10  percent, 
whichever  is  greater,  of  the  applied 
concentration,  recalibrate  the 
instrument.   . 

(7)  How  often  must  I  test  my 
detectors? 
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(i)  When  conducting  drilling,  drill 
stem  testing,  well-completion,  or  well- 
workover  operations  in  areas  classified 
as  H2S  present  or  HjS  unknown,  test  all 
detectors  at  least  once  every  24  hours. 
When  drilling,  begin  functional  testing 
before  the  bit  is  1,500  feet  (vertically) 
above  the  potential  H2S  zone. 

(ii)  When  conducting  production 
operations,  test  all  detectors  at  least 
every  14  days  between  tests. 

(iii)  If  equipment  requires  calibration 
as  a  residt  of  two  consecutive  functional 
tests,  the  District  Supervisor  may 
require  that  HzS-detection  and  H2S- 
monitoring  equipment  be  functionally 
tested  and  calibrated  more  frequently. 

(8)  What  documentation  must  I  keep? 
(i)  You  must  maintain  records  of 

testing  and  calibrations  (in  the  drilling 
or  production  operations  report,  as 
applicable)  at  the  fadUty  to  show  the 
present  status  and  history  of  each 
device,  including  dates  and  details 
concerning: 

(A)  Instulation; 

(B)  Removal: 

(C)  Inspection; 

(D)  Repairs; 

(E)  Adjustments;  and 

(F)  Reinstallation. 

(ii)  Records  must  be  available  for 
inspection  by  MMS  personnel. 

(9)  What  are  the  requirements  for 
nearby  vessels?  If  vessels  are  stationed 
overnight  alongside  facilities  in  areas  of 
H2S  present  or  H2S  unknown,  you  must 
equip  vessels  with  an  H2S-detection 
system  that  activates  audible  and  visual 
alarms  when  the  concentration  of  H2S  in 
the  atmosphere  reaches  20  ppm.  This 
requirement  does  not  apply  to  vessels 
positioned  upwind  and  at  a  safe 
distance  from  the  facility  in  accordance 
with  the  positioning  procedure 
described  in  the  approved  H2S 
Contingency  Plan; 

(10)  What  are  the  requirements  for 
nearby  facilities?  The  District 
Supervisor  may  require  you  to  equip 
nearby  facilities  with  portable  or  fixed 
H2S  detector(s)  and  to  test  and  calibrate 
those  detectors.  To  invoke  this 
requirement,  the  Qistrict  Supervisor  will 
consider  dispersion  modeling  resuhs 
from  a  possible  release  to  determine  if 
20  ppm  H2S  concentration  levels  could 
be  exceeded  at  nearby  facilities. 

(11)  What  must  I  do  to  protect  against 
SO2  if  I  burn  gas  containing  H2S?  You 
must: 

(i)  Monitor  the  SO2  concentration  in 
the  air  with  portable  or  strategically 
placed  fixed  devices  capable  of 
detecting  a  minimum  of  2  ppm  of  SO2; 

(ii)  Talce  readings  at  least  nourly  and 
at  any  time  personnel  detect  SO2  odor 
or  naisal  irritation; 

(iii)  Implement  the  personnel 
protective  measures  specified  in  the  H2S 


Contingency  Plan  if  the  SO2 
concentration  in  the  work  area  reaches 
2  ppm;  and 

(iv)  CaUlwate  devices  every  3  months 
if  you  use  fixed  or  portable  electronic 
sensing  devices  to  detect  SO2. 

(12)  May  I  use  alternative  measures? 
You  may  follow  alternative  measures 
instead  of  those  in  paragraph  (])(11)  of 
this  section  if  you  propose  and  the 
Regional  Supervisor  approves  the 
alternative  measures. 

(13)  What  are  the  requirements  for 
protective-breathing  equipment?  In  an 
area  classified  as  H2S  present  or  H2S 
unknown,  you  must: 

(i)  Provide  all  personnel,  including 
contractors  and  visitors  on  a  facility, 
with  immediate  access  to  self-contained 
pressure-demand-type  respirators  with 
hoseline  capability  and  breathing  time 
of  at  least  15  minutes. 

(ii)  Design,  select,  use,  and  maintain 
respirators  to  conform  to  ANSI  Z88.2. 
American  National  Standard  for 
Respiratory  Protection. 

(iii)  Make  available  at  least  two  voice- 
transmission  devices,  which  can  be 
used  while  wearing  a  respirator,  for  use 
by  designated  personnel. 

(iv)  Make  spectacle  kits  available  as 
needed. 

(v)  Store  protective-breathing 
equipment  in  a  location  that  is  quickly 
and  easily  accessible  to  all  persoimel. 

(vi)  Label  all  breathing-air  bottles  as 
containing  breathing-quality  air  for 
human  use. 

(vii)  Ensure  that  vessels  attendant  to 
faciUties  carry  appropriate  protective- 
breathing  equipment  for  each  crew 
member.  The  District  Supervisor  may 
require  additional  protective-breathing 
equipment  on  certain  vessels  attendant 
to  the  facility. 

(viii)  During  H2S  alerts,  linait 
helicopter  flights  to  and  from  facilities 
to  the  conditions  specified  in  the  H2S 
Contingency  Plan.  During  authorized 
flights,  the  flight  crew  and  passengers 
must  use  pressure-demand-type 
respirators.  You  must  train  all  members 
of  flight  crews  in  the  use  of  the 
particular  type(s)  of  respirator 
equipment  made  available. 

(ix)  As  appropriate  to  the  particular 
operation(s),  (production,  drilling,  well- 
completion  or  well-workover 
operations,  or  any  combination  of 
them),  provide  a  system  of  breathing-air 
manifolds,  hoses,  and  masks  at  the 
facihty  and  the  briefing  areas.  You  must 
provide  a  cascade  air-bottle  system  for 
the  breathing-air  manifolds  to  refill 
individual  protective-breathing 
apparatus  bottles.  The  cascade  air-bottle 
system  may  be  recharged  by  a  high- 
pressure  compressor  suitable  for 
providing  breathing-quaUty  air, 


provided  the  compressor  suction  is 
located  in  an  uncontaminated 
atmosphere. 

(k)  Personnel  safety  equipment. — (1) 
What  additional  personnel-safety 
equipment  do  I  need?  You  must  ensure 
that  your  facility  has: 

(i)  Portable  H2S  detectors  capable  of 
detecting  a  10  ppm  concentration  of  H2S 
in  the  air  available  for  use  1iy  all 
personnel; 

(ii)  Retrieval  ropes  with  safety 
harnesses  to  retrieve  incapacitated 
personnel  from  contaminated  areas; 

(iii)  Chalkboards  and/or  note  pads  for 
commimication  purposes  located  on  the 
rig  floor,  shale-shaker  area,  the  cement- 
pump  rooms,  well-bay  areas,  production 
processing  equipment  area,  gas 
compressor  area,  and  pipeline-pump 
area; 

(iv)  Btill  horns  and  flashing  Ughts; 
and 

(v)  At  least  three  resuscitators  on 
manned  facilities,  and  a  number  equal 
to  the  personnel  on  board,  not  to  exceed 
three,  on  normally  unmanned  facilities. 
complete  with  face  masks,  oxygen 
bottles,  and  spare  oxygen  bottles. 

(2)  What  are  the  requirements  for 
ventilation  equipment?  You  must: 

(i)  Use  only  explosion-proof 
ventilation  devices; 

(ii)  Install  ventilation  devices  in  areas 
where  H2S  or  SO2  may  accumulate;  and 

(iii)  Provide  movable  ventilation 
devices  in  work  areas.  The  movable 
ventilation  devices  must  be 
multidirectional  and  capable  of 
dispersing  H2S  or  SO2  vapors  away  from 
working  personnel. 

(3)  what  other  personnel  safety 
equipment  do  I  need?  You  must  have 
the  following  equipment  readily 
available  on  each  facihty: 

(i)  A  first-aid  kit  of  appropriate  size 
and  content  for  the  number  of  personnel 
on  the  Sacility;  and 

(ii)  At  least  one  litter  or  an  equivalent 
device. 

(1)  Do  I  need  to  notify  ^fMS  in  the 
event  of  an  H^S  release?  You  must 
notify  MMS  without  delay  in  the  event 
of  a  gas  release  which  results  in  a  15- 
minute  time  weighted  average 
atmospheric  concentration  of  H2S  of  20 
ppm  or  more  anywhere  on  the  facility. 

(m)  Do  I  need  to  use  special  drilling, 
completion  and  workover  fluids  or 
procedures?  When  working  in  an  area 
classified  as  H2S  present  or  H2S 
unknown: 

(1)  You  may  use  either  water-  or  oil- 
base  muds  in  accordance  with 

§  250.40(b)(1). 

(2)  If  you  use  water-base  well-control 
fluids,  and  if  ambient  air  sensors  detect 
H2S.  you  must  immediately  conduct 
either  the  Garrett-Gas-Train  test  or  a 
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comparable  test  for  soluble  sulfides  to 
confirm  the  presence  of  HjS. 

(3)  If  the  concentration  detected  by  air 
sensors  in  over  20  ppm,  personnel 
conducting  the  tests  must  don 
protective-breathing  equipment 
conforming  to  paragraph  (j)(13)  of  this 
section. 

(4)  You  must  maintain  on  the  facility 
sufficient  quantities  of  additives  for  the 
control  of  H2S,  well-control  fluid  pH. 
and  corrosion  equipment. 

(i)  Scavengers.  You  must  have 
scavengers  for  control  of  HjS  available 
on  the  facility.  When  H2S  is  detected, 
you  must  add  scavengers  as  needed. 
You  must  suspend  drilling  until  the 
scavenger  is  circulated  throughout  the 
system. 

(ii)  Control  pH.  You  must  add 
additives  for  the  control  of  pH  to  water- 
base  well-control  fluids  in  sufficient 
quantities  to  maintain  pH  of  at  least 
10.0. 

(iii)  Corrosion  inhibitors.  You  must 
add  additives  to  the  well-control  fluid 
system  as  needed  for  the  control  of 
corrosion. 

(5)  You  must  degas  well-control  fluids 
containing  H2S  at  the  optimum  location 
for  the  particular  facili^.  You  must 
collect  the  gases  removed  and  bum 
them  in  a  closed  flare  system 
conforming  to  paragraph  (q)(6)  of  this 
section. 

(n)  What  must  I  do  in  the  event  of  a 
Idcki  In  the  event  of  a  kick,  you  must 
use  one  of  the  following  alternatives  to 
dispose  of  the  well-influx  fluids  giving 
consideration  to  personnel  safety, 
possible  environmental  damage,  and 
possible  facility  well-equipment 
damage: 

(1)  Contain  the  well-fluid  influx  by 
shutting  in  the  well  and  piunping  the 
fluids  back  into  the  formation. 

(2)  Control  the  kidc  by  using 
appropriate  well-control  techniques  to 

Erevent  formation  fractiulng  in  an  open 
ole  within  the  pressure  limits  of  the 
well  equipment  (drill  pipe,  work  string, 
casing,  wellhead.  BOP  system,  and 
related  equipmeht).  The  disposal  of  H2S 
and  other  gases  must  be  through 
pressiuized  or  atmospheric  mud- 
separator  equipment  depending  on 
volume,  pressure  and  concentration  of 
H2S.  The  equipment  must  be  designed 
to  recover  weU-control  fluids  and  bum 
the  gases  separated  bam  the  well- 
control  fluid.  The  well-control  fluid 
must  be  treated  to  neutralize  H3S  and 
restore  and  maintain  the  proper  quality. 

(0)  Well  testing  in  a  zone  laiown  to 
contain  H2S.  When  testing  a  well  in  a 
zone  with  HjS  present,  you  must  do  all 
of  the  following: 

(1)  Before  stuting  a  well  test,  conduct 
safety  meetings  for  all  personnel  who 


will  be  on  the  fedlity  during  the  test.  At 
the  meetings,  emphasize  the  use  of 
protective-breathing  equipment,  first-aid 
procedures,  and  the  Contingency  Plan. 
Only  competent  personnel  who  are 
trained  and  are  loiowledgeable  of  the 
hazardous  effects  of  H2S  must  be 
engaged  in  these  tests. 

(2)  Perform  well  testing  with  the 
minimum  niunber  of  personnel  in  the 
immediate  vicinity  of  the  rig  floor  and 
with  the  appropriate  test  equipment  to 
safely  and  adequately  perform  the  test. 
During  the  test,  you  must  continuously 
monitor  H2S  levels. 

(3)  Not  bum  produced  gases  except 
through  a  flare  which  meets  the 
requirements  of  paragraph  (q)(6)  of  this 
section.  Before  flaring  gas  containing 
H2S,  you  must  activate  SO2  monitoring 
equipment  in  accordance  with 
paragraph  (j)(ll)  of  this  section.  If  you 
detect  SO2  in  excess  of  2  ppm,  you  must 
implement  the  peraonnel  protective 
measures  in  yoiu  H2S  Contingency  Plan, 
required  by  paragraph  {f)(13)(iv)  of  this 
section.  You  must  also  follow  the 
requirements  of  §  250.175.  You  must 
pipe  gases  from  stored  test  fluids  into 
the  flare  outlet  and  bum  them. 

(4)  Use  downhole  test  tools  and 
wellhead  equipment  suitable  for  H2S 
service. 

(5)  Use  tubulare  suitable  for  H2S 
service.  You  must  not  use  drill  pipe  for 
well  testing  without  the  prior  approval 
of  the  District  Supervisor.  Water 
cushions  must  be  thoroughly  inhibited 
in  order  to  prevent  H2S  attack  on  metals. 
You  must  flush  the  test  string  fluid 
treated  for  this  purpose  after  completion 
of  the  test. 

(6)  Use  surface  test  units  and  related 
equipment  that  is  designed  for  H2S 
service. 

(p)  Metallurgical  properties  of 
equipment.  When  operating  in  a  zone 
with  H2S  present,  you  must  use 
equipment  that  is  constmcted  of 
materials  with  metallurgical  properties 
that  resist  or  prevent  sulfide  stress 
cracking  (also  known  as  hydrogen 
embrittlement.  stress  corrosion  cracking, 
or  H2S  embrittlement],  chloride-stress 
cracking,  hydrogen-induced  cracking, 
and  other  failure  modes.  You  must  do 
all  of  the  following: 

(1)  Use  tubulare  and  other  equipment, 
casing,  tubing,  drill  pipe,  coupling, 
flanges,  and  related  equipment  that  is 
designed  for  H2S  service. 

(2)  Use  BOP  system  components, 
wellhead,  pressure-control  equipment, 
and  related  equipment  exposed  to  H2S- 
bearing  fluids  that  conform  to  NACE    ^ 
Standard  MR.01-75-96. 

(3)  Use  temporary  downhole  well- 
security  devices  such  as  retrievable 


packers  and  bridge  plugs  that  are 
designed  for  H2S  service. 

(4)  When  producing  in  zones  bearing 
H2S,  use  eqmpment  constmcted  of 
materials  capable  of  resisting  or 
preventing  sulfide  stress  cn^king. 

(5)  Keep  the  use  of  welding  to  a 
minimum  during  the  installation  or 
modification  of  a  production  fedlity. 
Welding  must  be  done  in  a  manner  that 
ensures  resistance  to  sulfide  stress 
cracking. 

(q)  General  requirements  when 
operating  in  an  H2S  zone— (1)  Coring 
operations.  When  you  conduct  coring 
operations  in  HzS-bearing  zones,  all 
personnel  in  the  working  area  must 
wear  protective-breathing  equipment  at 
least  10  stands  in  advance  of  retrieving 
the  core  barrel.  Cores  to  be  transported 
must  be  sealed  and  marked  for  the 
presence  of  H2S. 

(2)  Logging  operations.  You  must  treat 
and  condition  well-control  fluid  in  use 
for  logging  operations  to  minimize  the 
effects  of  HjS  on  the  logging  equipment. 

(3)  Stripping  operations.  Personnel 
must  monitor  displaced  well-control 
fluid  returns  and  wear  protective- 
breathing  equipment  in  the  working 
area  when  the  atmospheric 
concentration  of  HjS  reaches  20  ppm  or 
if  the  well  is  imder  pressure. 

(4)  Gas-cut  well-control  fluid  or  well 
kick  from  HiS-bearing  zone.  If  you 
decide  to  drculate  out  a  kick,  personnel 
in  the  working  area  during  bottoms-up 
and  extended-kill  operations  must  wear 
protective-breathing  equipment. 

(5)  Drill-  and  workover-string  design 
and  precautions.  Drill-  and  workover- 
strings  must  be  designed  consistent  with 
the  anticipated  deptib,  conditions  of  the 
hole,  and  reservoir  environment  to  be 
encountered.  You  must  minimize 
exposure  of  the  drill-  or  workover-string 
to  high  stresses  as  much  as  practical  and 
consistent  with  well  conditions.  Proper 
handling  techniques  mut  be  taken  to 
minimize  notching  and  stress 
concentrations.  Precautions  must  be 
taken  to  minimize  stresses  caused  by 
doglegs,  improper  stiffness  ratios, 
improper  torque,  whip,  abrasive  wear 
on  tool  joints,  and  joint  imbalance. 

(6)  Flare  system.  The  flare  outlet  must 
be  of  a  diameter  that  allows  easy 
nonrestricted  flow  of  gas.  You  must 
locate  flare  line  outlets  on  the  downside 
of  the  fecility  and  as  far  from  the  facility 
as  is  feasible,  taking  into  account  the 
prevaihng  wind  directions,  the  wake 
effects  caused  by  the  facility  and 
adjacent  structure(s),  and  the  height  of 
all  such  facilities  and  stmctures.  You 
must  equip  the  flare  outlet  with  an 
automatic  ignition  system  including  a 
pilot-light  gas  source  or  an  equivalent 
system.  You  must  have  alternate 


3800         Federal  Register  /  Vol.  62,  No.  17  /  Monday.  January  27.  1997  /  Rules  and  Regulations 


methods  for  igniting  the  flare.  You  must 
pipe  to  the  flare  system  used  for  H2S  all 
vents  firom  production  process 
equipment,  tanks,  relief  valves,  burst 
plates,  and  similar  devices. 

(7)  Corrosion  mitigation.  You  must 
use  effective  means  of  monitoring  and 
controlling  corrosion  caused  by  acid 
gases  (H2S  and  CO2)  in  both  the 
downhole  and  surface  portions  of  a 
production  system.  You  must  take 
specific  corrosion  monitoring  and 
mitigating  measiu^s  in  areas  of 
unusually  severe  corrosion  where>^ 
acciunulation  of  water  and/or  higher 
concentration  of  H2S  exists. 

(8)  Wireline  lubricators.  Lubricators 
which  may  be  exposed  to  fluids 
containing  H2S  must  be  of  H2S-resistant 
materials. 

(9)  Fuel  and/or  instrument  gas.  You 
must  not  use  gas  containing  H2S  for 
instnunent  gas.  You  must  not  use  gas 
containing  H2S  for  fuel  gas  without  the 
prior  approval  of  the  District 
Supervisor. 

(10)  Sensing  lines  and  devices.  Metals 
used  for  sensing  line  and  safety-control 
devices  which  are  necessarily  exposed 
to  H2S-bearing  fluids  must  be  . 
constructed  of  H2S-corro8ion  resistant 
materials  or  coated  so  as  to  resist  H2S 
corrosion. 

(11)  Elastomer  seals.  You  must  use 
H2S-resistant  materials  for  all  seals 
which  may  be  exposed  to  fluids 
containing  H2S. 

(12)  Water  disposal.  If  you  dispose  of 
produced  water  by  means  other  than 
subsurface  injection,  you  must  submit  to 
the  District  Supervisor  an  analysis  of  the 
anticipated  H2S  content  of  the  water  at 
the  final  treatment  vessel  and  at  the 
discharge  point.  The  District  Supervisor 
may  require  that  the  water  be  treated  for 
removal  of  H2S.  The  District  Supervisor 
may  require  the  submittal  of  an  updated 
analysis  if  the  water  disposal  rate  or  the 
potential  H2S  content  increases. 

(13)  Declc  drains.  You  must  equip 
open  deck  drains  with  traps  or  similar 
devices  to  prevent  the  escape  of  H2S  gas 
into  the  atmosphere. 

(14)  Sealed  voids.  You  must  take 
precautions  to  eliminate  sealed  spaces 
in  piping  designs  (e.g.,  slip-on  flanges, 
reinforcing  pads)  which  can  be  invaded 
by  atomic  hydrogen  when  H2S  is 
present. 

5.  In  §  250.175,  the  section  heading  is 
revised  and  paragraph  (f)  is  added  to 
read  as  follows: 

|28ai75   Flering  or  venting  ges  and 
DunHng  ni|iiNi  nyuiucwiMNW. 

(f)  Requirements  for  flaring  and 
venting  of  gas  containing  fhS—il) 
Flaring  of  gas  containing  H2S.  (i)  The 


Regional  Supervisor  may,  for  safety  or 
air  pollution  prevention  purposes, 
further  restrict  the  flaring  of  gas 
containing  H2S.  The  Regional 
Supervisor  will  use  information 
provided  in  the  lessee's  H2S 
Contingency  Plan  (§  250.67(f)). 
Exploration  Plan  or  Development  and 
Production  Plan,  and  associated 
documents  in  determining  the  need  for 
such  restrictions. 

(ii)  If  the  Regional  Supervisor 
determines  that  flaring  at  a  facility  or 
group  of  facilities  may  significantly 
affect  the  air  quality  of  an  onshore  area, 
the  Regional  Supervisor  may  require  the 
operator(s)  to  conduct  an  air  quality 
modeling  analysis  to  determine  the 
potential  effect  of  facility  emissions  on 
onshore  ambient  concentrations  of  SO2. 
The  Regional  Supervisor  may  require 
monitoring  and  reporting  or  may  restrict 
or  prohibit  flaring  pursuant  to  §§  250.45 
and  250.46. 

(2)  Venting  of  gas  containing  H2S. 
You  must  not  vent  gas  containing  H2S 
except  for  minor  releases  during 
maintenance  and  repair  activities  that 
do  not  result  in  a  15-minute  time 
weighted  average  atmospheric 
concentration  of  H2S  of  20  ppm  or 
higher  anywhere  on  the  platform. 

(3)  Reporting  flared  gas  containing 
H2S.  In  addition  to  the  recordkeeping 
requirements  of  paragraphs  (d)  and  (e) 
of  this  section,  when  required  by  the 
Regional  Supervisor,  the  operator  must 
submit  to  the  Regional  Supervisor  a 
monthly  report  of  flared  and  vented  gas 
containing  H2S.  The  report  must  contain 
the  following  information: 

(i)  On  a  daily  basis,  the  volume  and 
duration  of  each  flaring  episode; 

(ii)  H2S  concentration  in  the  flared 
gas;  and 

(iii)  Calculated  amount  of  SO2 
emitted. 

[FR  Doc.  97-1465  Piled  1-24-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[WA7-1-6542;  WA38-1-6974;  FRL-5675-7] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Washington 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  portions  of 
Washington  State  Implementation  Plan 
revision  submittals  for  particulate 


matter  for  the  Spokane  and  Wallula, 
Washington,  particulate  matter 
nonattainment  areas.  EPA  is  also 
granting  temporary  waivers  of  the 
attainment  date  for  both  areas.  This 
action  extends  the  attainment  date  for 
particulate  matter  air  pollution  from 
December  31, 1994,  to  December  31. 
1997,  in  both  nonattainment  areas.  The 
granting  of  the  temporary  waivers  will 
provide  the  Washington  Department  of 
Ecology  (Ecology)  time  to  complete 
technical  evaluations  of  the 
anthropogenic  and  nonanthropogenic 
sources  of  windblown  dust  in  the  area. 
The  purpose  of  the  submitted  revisions 
is  to  bring  about  the  attainment  of  the 
national  ambient  air  quality  standards 
(NAAQS)  for  partioilate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers  (PMio). 
The  implementation  plans  were 
submitted  by  Ecology  to  satisfy  certain 
federal  Clean  Air  Act  requirements  for 
an  approvable  moderate  PMio 
nonattainment  area  SIPs  for  Spokane 
and  Wallula,  Washington. 

EFFECTIVE  DATE:  March  28, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  EPA,  Office  of  Air  Quality 
(OAQ 107),  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Copies  of  the  State's  request  and  other 
information  supporting  this  proposed 
action  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations:  EPA,  Office  of  Air 
Quality,  1200  Sixth  Avenue  (AT-082), 
Seattle,  Washington  98101,  and  State  of 
Washington  De]>artment  of  Ecology,  300 
Desmond  Drive,  Lacey,  Washington 
98503. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Lauderdale,  Office  of  Air  Quality 
(AT-082),  EPA,  Region  10,  Seattle. 
Washington  98101,  (206)  553-6511. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Spokane  and  Wallula. 
Washington  areas  were  designated 
nonattainment  for  PM-io  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act,  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.'  See  56  FR  56694 
(November  6, 1991).  The  air  quality 
planning  requirements  for  moderate 
PMio  nonattainment  areas  are  set  out  in 
subparts  1  and  4  of  Part  D.  Title  I  of  the 


■  The  1990  Amendments  to  the  Clean  Air  Act 
made  signiflcant  changes  lo  the  Act.  See  Pub.  L.  No. 
101-549, 104  Stat.  2399.  F^farences  herein  are  to 
the  Qean  Air  Act,  as  amended  ("the  Act").  The 
Clean  Air  Act  is  codified,  as  amended,  in  the  U.S. 
Code  at  42  U.S.C  sections  7401,  et  seq. 
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Act^  EPA  has  issued  a  "General 
Preamble"  describing  EPA's  preliminary 
views  on  how  EPA  intends  to  review 
SIP'S  and  SIP  revisions  submitted  under 
Title  I  of  the  Act,  including  those  state 
submittals  containing  materials  to 
satisfy  moderate  PMio  nonattainment 
area  SIP  requirements.  See  generally  57 
FR  13498  (April  16, 1992);  see  also  57 
FR  18070  (April  28, 1992). 

EPA  published  its  proposed  approval 
of  the  moderate  nonattainment  area 
PM-10  SIP  for  Spokane,  Washington  on 
July  9.  1996  (61  FR  35998-36004).  On 
December  8, 1995,  EPA  announced  its 
proposed  approval  of  the  moderate 
nonattainment  area  PMio  SIP  for 
Wallula,  Washington  (60  FR  63019- 
63023).  In  those  rulemaking  actions, 
EPA  described  its  interpretations  of 
Title  1  and  its  rationale  for  proposing  to 
approve  temporary  waivers  of  the  PM- 
IO attainment  date  for  the  Spokane  and 
Wallula  areas  taking  into  consideration 
the  specific  factual  issues  presented. 

Those  states  containing  initial 
moderate  PMio  nonattainment  areas 
(those  areas  designated  nonattaiimient 
under  section  107(d)(4)(B))  were 
required  to  submit  an  implementation 
pUn  that  includes,  among  other  things, 
the  following  by  November  15, 1991: 

1.  Provisions  to  assure  that  reasonably 
available  control  measiues  (RACM) 
(including  such  reductions  in  emissions 
from  existing  soiuces  in  the  area  as  may 
be  obtained  through  the  adoption,  at  a 
minimum,  of  reasonably  available 
conU-ol  technology  (RACT))  shall  be 
implemented  no  later  than  December 
10, 1993; 

2.  Either  a  demonstration  (including 
air  quality  modeling]  that  the  plan  wiU 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
E)ecember  31, 1994,  or  a  demonstration 
that  attainment  by  that  date  is 
impracticable; 

3.  Quantitative  milestones  which  are 
to  be  achieved  every  three  yeare  and 
which  demonstrate  reasonable  further 
progress  (RFPj  toward  attainment  by 
December  31, 1994;  and 

4.  Provisions  to  assure  that  the  control 
requirements  applicable  to  major 
stationary  soiuces  of  PMio  also  apply  to 
major  stationary  8oiut»s  of  PMio 
preciu'sors  except  where  the 
Administrator  determines  that  such 
sources  do  not  contribute  significantly 
to  PMio  levels  which  eiceed  the 


'Subpart  1  contains  provisions  applicable  to 
nonattainment  areas  generally  and  subpart  4 
contains  provisions  specifically  applicable  to  PM- 
IO nonattainment  areas.  At  times,  subpart  1  and 
subpart  4  overlap  or  conflict.  EPA  has  attempted  to 
clarify  the  relationship  among  these  provisions  in 
the  "General  Preamble"  and,  as  appropriate,  in  - 
today's  notice  and  supporting  information. 


NAAQS  in  the  area.  See  sections  172(c), 
188,  and  189  of  the  Act. 

n.  Response  To  Comments 

EPA  received  four  letters  containing 
comments  on  the  July  9,  1996,  proposal 
for  Spokane  (61  FR  35998).  All 
comments  were  either  positive  in     .. 
nature,  requested  further  explanation  on 
certain  aspects  of  the  proposed 
rulemaking,  or  indicated  minor  factual 
errora  in  the  proposal.  EPA  appreciates 
the  positive  comments  received  from 
the  Spokane  Chamber  of  Commerce, 
City  of  Spokane,  Kaiser  Aluminmn  and 
the  Spokane  County  Air  Pollution 
Control  Authority  (SCAPCA). 

Comment:  Both  the  City  of  Spokane 
and  the  Spokane  Area  Chamber  of 
Commerce  letters,  while  generally 
supportive  of  EPA's  proposal, 
commented  that  they  consider  using 
less  traction  sand  and  additional  street 
sweeping  as  reasonable  but  an  imiunded 
federal  mandate. 

Response:  EPA  imderstands  the 
concern  about  costs  of  implementing 
these  measures;  however,  it  is  necessary 
to  point  out  that  the  federal  Clean  Air 
Act  does  not  mandate  specific  control 
measures  for  particulates.  Under  the 
CAA,  the  state  and  local  governments 
determine  which  sources  of  particulates 
are  to  be  controlled  and  how  those 
controls  will  be  implemented.  In 
Spokane's  situation  several  miles  of 
impaved  roads  were  paved  using  federal 
Department  of  Transportation  funding 
and  it  is  EPA's  imderstanding  that  the 
purchase  of  street  sweepers  can  be  an 
eligible  cost  imder  certain  conditions. 
EPA  encourages  the  city  to  further 
investigate  that  funding  source. 

Comment:  SCAPCA  pointed  out  that  a 
SCAPCA  regulation  for  controlling 
emissions  from  paved  surfaces  should 
be  referenced. 

Besponse:  EPA  is  adopting  into  the 
SIP  Section  6.14  of  SCAPCA  Regulation 
1,  as  the  control  measure  for  paved 
roads. 

Comment:  SCAPCA  provided  two 
comments  regarding  the  new  Natural 
Events  Policy  (May  30, 1996, 
Memorandum  from  Mary  D.  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  regarding  "Areas  Afi'ected  by 
PM-10  Natiual  Events").  First,  SCAPCA 
questioned  the  EPA  requirement  that 
RACM  for  nonanthropogenic  sources  of 
PM-10  be  evaluated  as  part  of  the 
Columbia  Plateau  PM-10  study. 
SCAPCA 's  interpretation  of  the  new 
policy  is  that  EPA  will  not  impose 
RACM  requirements  on 
nonanthropogenic  sounds.  The  second 
comment  related  to  the  options 
available  to  EPA  once  the  temporary 
waiver  expires.  SCAPCA  thinks  that 


EPA  should  apply  the  new  Natural 
Events  Policy  after  expiration  of  the 
temporary  waiver. 

Response:  Specific  issues  regarding 
the  application  of  the  Natural  Events 
PoUcy  to  the  Spokane  and/or  Wallula 
nonattainment  areas  is  not  within  the 
purpose  and  scope  of  this  rulemaking. 
EPA  intends  to  address  the  above 
comments  along  with  other  issues 
related  to  the  application  of  the  poUcy, 
in  close  cooperation  with  both  SCAPCA 
and  Ecology  in  the  near  futiu*. 

Comment:  SCAPCA's  final  comment 
related  to  the  federal  enforceability  of 
the  SCAPCA  Orders  96-03,  #96-04, 
#96-05  and  #96-06  (all  dated  April  24, 
1996)  which  lowered  the  potential  to 
emit  for  the  Kaiser  Aluminum — 
Trentwood  faciUty.  SCAPCA  reasoned 
that  since  the  orders  were  issued  under 
WAC  173-400-091,  "Voluntary  Umits 
«n  Emissions",  they  were  automatically 
adopted  into  the  SIP  and  therefore  there 
was  no  need  for  EPA  to  specifically 
adopt  the  orders  into  the  Spokane 
nonattaiiunent  area  SIP. 

Response:  WAC-1 73-400-091 
provides  that  an  order  issued  under  its 
authority  shall  be  federally  enforceable. 
However,  the  fact  that  the  requirements 
of  the  orders  may  be  federally 
enforceable  does  not  make  them 
federally  enforceable  without  EPA 
approval  of  the  orders  as  part  of  the  SIP. 
Since  these  orders  were  submitted  as 
part  of  the  state's  SIP  revision,  EPA-is 
acting  to  approve  submittals  that  are 
consistent  with  the  Act.  Under  the  Act, 
EPA  must  approve  SIPs  in  order  to 
assure  that  the  SIP  requirements  will  be 
both  federally  enforceable  and 
permanent.  SCAPCA  issues  orders 
under  WAC  173-400-091  at  the  request 
of  a  source  to  Umit  a  source's  potential 
to  emit,  but  SCAPCA  also  must  revise  or 
revoke  the  orders  if  the  source  proposes 
to  deviate  bom  any  conditions  in  the 
order,  so  long  as  those  limits  are  less 
than  the  limits  approved  into  the  SIP. 
Here,  SCAPCA  relies  upon  the  potential 
to  emit  limitations  of  these  orders  in  its 
attainment  demonstration.  The  Clean 
Air  Act  requires  that  emission 
limitations  and  other  measiu^s  relied  on 
to  ensure  attainment  and  maintenance 
of  the  NAAQS  be  permanent.  The 
voluntary  nature  of  orders  issued 
pursuant  to  WAC  173-400-091  does  not 
ensure  permanence  of  the  potential  to 
emit  Umits  for  the  Kaiser  Trentwood 
facility.  Even  though  there  is  no  reason 
to  think  the  source  would  choose  to 
increase  the  voluntary  Umits,  the  source 
could  request  and,  under  state  law, 
SCAPCA  would  revise  or  revoke  those 
limits  without  seeking  EPA  approval. 
Therefore,  EPA  is  adopting  the  specific 
April  24,  1996,  ordera  as  part  of  the 
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Spokane  attainment  plan  in  order  to 
make  them  a  permanent  part  of  the 
Washington  SIP.  Any  changes  to  the 
conditions  of  the  orders  that  would 
result  in  an  increase  in  emissions  above 
those  specified  in  the  order  approved 
today  will  have  to  be  approved  by  EPA 
as  a  revision  to  the  SIP. 

EPA  received  no  comments  on  its 
December  8, 1995,  (60  FR  63019-63023) 
Federal  Rafter  proposal  to  approve 
the  Wallula  moderate  nonattainment 
area  PMio  SIP  as  a  revision. 

m.  Today's  Action 

Section  110(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-66). 
For  PM-10  nonattainment  areas  Section 
188(f)  of  the  Act  (Waivers  for  Certain 
Areas)  can  apply  as  well. 

In  this  action,  EPA  is  granting  a 
temporary  waiver  of  the  attainment  date  - 
for  the  Spokane  and  the  Wallula 
nonattainment  areas.  Specific 
discussion  of  EPA's  requirements  for  a 
temporary  waiver  are  detailed  in  59  FR 
41998-42017  (August  16, 1994).  This 
EPA  guidance  provides  certain 
flexibility  for  areas  where  the  relative 
significance  of  anthropogenic  and 
nonanthropogenic  sources  is  unknown. 
Ecology  has  presented  preliminary  data, 
based  on  an  analysis  of  the  relative 
contributions  of  anthropogenic  and 
nonanthropogenic  sources  of  PM-10 
contributing  to  eastern  Washington 
exceedences,  indicating  that 
Donanthropogenic  sources  may  be 
significant  in  the  Spokane  and  Wallula 
nonattainment  areas  during  windblown 
dust  events.  EPA  accepts  this 
preliminary  information  and  grants 
temporary  waivers  of  the  moderate  area 
attainment  date  to  December  31, 1997  to 
allow  Ecology  to  evaluate  further  the 
Spdcane  and  Wallula  nonattainment 
areas.  Once  that  evaluation  is 
completed,  and/or  the  temporary  waiver 
expires,  EPA  will  make  final 
determinations  on  the  designations  and 
other  reouirements. 

The  Mfsmorandum  of  Agreement 
signed  in  August  1995,  by  Chuck  Clarke, 
R^onal  Administrator  EPA,  Riigion  10, 
and  Mary  Riveland,  Director, 
Washington  State  Department  of  ^ 
Ecology  will  be  in  effect  though 
temporary  waiver  timeframe.  This 
agreement  outlines  the  approach  eaci 
agency  will  take  in  completing  work 
the  PM-10  problems  in  both  the 
Spokane  and  Wallula  nonattainment 
areas.  The  agreement  states  that  "the 
Spokane  and  Wallula  nonattainment 
areas  will  retain  the  classification  of  a 
moderate  PM-10  nonattainment  area, 
until  12/31/97  unless  PM-10  air  quality 
data  indicates  that  the  area  has  failed  to 


attain  the  24-hour  health  standard 
because  of  exceedences  that  cannot  be 
primarily  attributed  to  windblown 
dust."  As  required  in  the  EPA  guidance. 
Ecology  and  EPA  are  proceeding  under 
written  agreements  which  include  a 
protocol  for  both  technical  analysis 
(emission  inventory,  emission  &ctor 
development,  dispersion  modeling, 
receptor  modeling,  etc.)  and  evaluation 
of  alternative  control  measures, 
including  Best  Available  Control 
Measures.  The  activities  required  under 
the  protocol  are  generally  referred  to  as 
the  Columbia  Plateau  PM-10  Project 
funded  by  EPA,  Ecology,  and  the  U.S. 
Department  of  Agriculture  (USDA). 

Today's  action  does  not  relieve  the 
areas  from  the  Clean  Air  Act 
requirement  to  implement  RACM.  In  the 
Spokane  situation,  EPA  has  concluded 
.that  agricultiiral  windblown  dust, 
residential  wood  combustion,  and 
paved  and  unpaved  roads  have  been 
reasonably  controlled.  In  the  Wallula 
situation.  EPA  has  concluded  that  the 
dominant  significant  source  of  PM-10, 
agricultural  windblown  dust,  as  well  as 
the  two  less  significant  sovut»s,  Boise 
Cascade  papermill  and  Simplot  Feeders 
Limited  Partnership  feedlot,  in  the 
nonattaimnent  area  have  been 
reasonably  controlled.  Thus,  EPA  thinks 
it  would  not  be  reasonable  to  require 
other  smaller  sources  of  PM-10  in  the 
areas  to  implement  potentially  available 
control  measures  or  technology.  Further, 
EPA  believes  implementation  of  such 
additional  controls  in  the  areas  would 
not  expedite  attaiimient. 

The  1991  SIP  revision  for  Wallula 
contained  a  commitment  from  Ecology 
to  adopt  provisions  of  the  federal  Food 
Security  Act  (FSA)  into  state  regulation. 
Although  Ecology  did  not  develop  such 
a  regulation  EPA  now  determines  that 
Ecology  need  not  develop,  adopt  and 
submit  state  regulations  that  accomplish 
the  same  results  as  the  current  federal 
law  and  regulations.  Such  action  would 
be  imnecessary  since  the  federal 
government  (U.S.  Department  of 
Agriculture)  has  the  primary 
responsibihty  for  implementation,  and 
enforcement,  of  provisions  of  the  FSA. 

EPA's  approval  of  the  temporary 
waiver  of  the  attainment  date  defers 
approval/disapproval  actions  on  several 
otherwise  required  elements  of  the 
moderate  area  plans  for  both  Spokane 
and  Wallula.  Q'A  will  take  final  action 
on  the  attainment  demonstration, 
emission  inventory,  and  contingency 
measures  after  the  Columbia  Plateau 
analysis  is  completed  and/or  the 
temporary  waiver  expires  or  if  the  new 
natiiral  events  policy  is  applied  to  these 
nonattainment  areas. 


Finally,  EPA  concludes  that  due  to 
the  small  relative  contribution  of 
stationary  sources  to  both  the  Spokane 
and  Wallula  nonattainment  areas, 
stationary  sources  of  PM-10  precursors 
provide  an  insignificant  contribution  to 
the  areas  ambient  PM-10 
concentrations.  EPA  grants  the  areas  an 
exclusion  from  PM-10  precursor  control 
requirements  authorized  imder  section 
189(e)  of  the  act  for  both  nonattainment 
areas.  Note  that  while  EPA  is  making  a 
general  finding  for  the  areas,  this 
finding  is  based  on  the  current  character 
of  the  areas  including,  for  example,  the 
existing  mix  of  sources  in  the  areas.  It 
is  possible,  therefore,  that  futiire  growth 
could  change  the  significance  of 
precursors  in  the  areas. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowdng  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  emd  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  AdministratiTe  Review 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatxue  by  the 
Regional  Administrator  tmder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP  approval  does 
not  impose  any  new  requirements,  the 
AdministratOT  certifies  that  it  does  not 
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have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  fort>ids  EPA  to  base  its 
actions  concerning  SIFs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-efiiective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  govenunents,  or  to 
the  private  sector,  result  fiom  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  nile  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  section  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Covirt  of  Appeals  for  the 
appropriate  circuit  by  March  28, 1997. 


Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  afiiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sul^ects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter. 

Note:  Incorporation  by  reference  of  the 
Implementation  Plan  for  the  State  of 
Washington  was  approved  by  the  Director  of 
the  OfBce  of  Federal  Raster  on  July  1, 1982. 

Dated:  December  23, 1996. 
Oiiick  darin. 
Regional  Adminittrator. 

Pari  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART52-(AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Auduurity:  42  U.S.C.  7401-7671q. 

Subpart  WW-Waahlngton 

2.  Section  52.2470  is  amended  by 
adding  paragraph  (c)(69)  to  read  as 
follows: 

§52.2470    MMitMcalton  of  plm. 

*        •        •        •        • 

(c)  '  •  • 

(69)  EPA  received  from  the 
Washington  Department  of  Ecology 
PMio  nonattainment  area  plans  for 
Wallula  and  Spokane,  Washington,  as 
revisions  to  the  Washington  state 
implementation  plan. 

(i)  Incorporation  by  reference. 

(A)  November  13, 1991  letter  from 
Washington  Department  of  Ecology 
(WDOE)  to  EPA  Region  10  submitting 
the  State  Implementation  Plan  for 
Particulate  Matter  in  the  Wallula  Study 
Area.  A  Plan  for  Attaining  and 
Maintaining  the  National  Ambient  Air 
Quality  Standard  for  PMjo  (including 
Appendices  "D"  (Exceptional  Events 
Analysis),  "E"  (Reason^ly  Available 
Control  Measure  Analysis),  "F" 
(Reasonably  Available  Control 
Technical  Analysis  of  Boise  Cascade, 
WaUida),  and  "H"  (Discussion  of 
Modified  Attainment  Demonstration)), 
adopted  November  14, 1991;  May  18, 
1993  letter  fiom  WDOE  forwarding  a 
report  titled,  "Addendum  to  the  State 
Implementation  Plan  for  the  Wallula 


PM-10  Nonattainment  Area,  Reasonably 
Available  Control  Measure  Analysis", 
further  describing  the  control  measures 
being  implemented  in  the  area;  June  23, 
1994  letter  from  WDOE  providing 
addifional  information  describing  the 
stattis  of  the  control  measures  and 
forwarding  an  analysis  of  windblown 
dust  in  the  area;  April  28  and  May  18, 
1995,  letters  fiom  WDOE  to  EPA  Region 
10,  providing  additional  information  on 
the  allowable  and  fugitive  emissions  for 
point  sources  and  air  quality  dispersion 
modeling;  Jtme  1, 1995,  letter  fiom 
WDOE  providing  information  on 
allowable  emissions;  and  a  September  6, 
1995,  letter  from  WDOE  forwarding  a 
revised  emission  inventory  for  point 
soiuces  within  the  Wallula 
nonattainment  area. 

(B)  December  9, 1994,  letter  from 
WIX3E  submitting  the  Spokane  PMio 
Attainment  Plan  (including  Appendices 
"C"  (Analysis  of  PM,o  Data/ 
Exoeedances  of  the  24-Hoiur  Standard), 
"E"  (Detailed  Analysis  of  Dust  Storms/ 
Analysis  of  the  Impact  of  Biogenic  PMio 
Sources),  "F'  (Analysis  of  PMio  Data/ 
Exceedances  of  the  24-Hour  Standard, 
Excluding  Dust  Storms),  "I"  (Reasonable 
Available  Control  Measures  Analysis), 
"J,"  (Additional  CoiMtols/Contingency 
Measures),  "K,"  (Dispersion  Modelling 
and  Attainment  Demonstration),  and 
"L,"  (Demonstration  of  Attainment  of 
the  Annual  Standard)),  dated  December 
1994,  and  adopted  December  12, 1994; 

(C)  Spokane  Coimty  Air  Pollution 
Control  Authority  (SCAPCA)  Order  No. 
91-01  providing  for  an  alternate  opacity 
hmit  for  the  Kaiser  Aluminiun  and 
Chemical  Corporation,  Trentwood 
aluminum  facility;  SCAPCA  Ordera  96- 
03, 96-04,  96-05  and  96-06  (all  dated 
April  24, 1996)  lowering  the  potential  to 
emit  for  the  Kaiser  Aluminum — 
Trentwood  facility;  and 

(D)  SCAPCA  regulations:  Article  VI. 
section  6.05.  "Particulate  Matter  and 
Preventing  Particulate  Matter  from 
Becoming  Airborne."  section  6.14. 
"Standards  for  Control  of  Particulate 
Matter  on  Paved  Surfaces,"  and  section 
6.15,  "Standards  for  Control  of 
Particulate  Matter  on  Unpaved  Roads;" 
(efiiective  November  12, 1993);  and 
Article  Vm,  "Solid  Fuel  Burning  Device 
Standards,"  (adopted  April  7, 1988). 

(ii)  Additional  material. 

(A)  SCAPCA 's  zoning  ordinance 
provisions  requiring  the  paving  of  new 
parking  lots  (4.17.059  and  4.802.080  of 
the  Zoning  Code  of  Spokane  County, 
dated  5/24/dO). 

(FR  Doc  97-1847  Filed  1-24-97;  8:45  am] 
MLUNO  COOC 
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40CFRPartS2 

[Region  2  DocfcM  No.  NJ18-2-160,  FRL- 
5«71-«| 


Approval  and  Promulgalion  of 
ImplanMntation  Plana;  Raaaonably 
Availabia  Control  Technology  for 
Oxidaa  of  Nitrogen  for  the  State  of 
Jeraey 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  approving  a  request  by 
New  Jersey  to  revise  its  State 
Implementation  Plan  (SIP)  for  ozone. 
This  revision  of  the  SIP  was  submitted 
by  the  State  to  satisfy  Clean  Air  Act  (the 
Act)  requirements  for  adoption  of  rules 
for  the  application  of  reasonably 
available  control  technology  (RACT)  to 
sources  that  emit  oxides  of  nitrogen 
(NOx)  in  the  entire  State.  EPA  is 
approving  Subchapter  19,  "Control  and 
Ftohibition  of  Air  Pollution  From 
Oxides  of  Nitrogen." 
EFFECTIVE  DATE:  This  rule  will  be 
effective  February  26, 1997. 
ADDRESSES:  Copies  of  the  State 
submittal  are  available  at  the  following 
addresses  for  inspection  during  normal 
business  hoiu^: 

Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  Yorit. 
New  York  10007-1866 
New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Pollution  Control,  401  East  State 
Street,  CN027,  Trenton,  New  Jersey 
08625 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102).  401  M 
Street,  S.W.,  Washington,  D.C.  20460 
FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Gardella.  Environmental  Engineer,  Air 
Programs  Branch,  Environmental 
Protection  Agency.  290  Broadway,  25th 
Floor,  New  York.  New  York  10007- 
1866,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1993,  New  Jersey 
submitted  to  EPA  as  a  revision  to  its 
SIP.  Subchapter  19,  "Control  and 
Prohibition  of  Air  Pollution  From 
Oxides  of  Nitrogen."  of  Chapter  27.  Title 
7  of  the  New  Jersey  Administrative  Code 
with  an  efiisctive  date  of  December  20. 
1993.  Subchapter  19  contains  the  NOx 
RACT  requirements  for  the  State.  The 
SIP  revision  was  submitted  to  satisfy 
section  182(f)  of  the  Act  which  requires 
states  with  ozone  nonattainment  areas 
classified  moderate  or  above  or  with 


areas  in  the  ozone  transport  region  to 
apply  RACT  to  major  stationary  sources 
of  NOx.  On  October  2, 1995,  EPA 
published  in  the  Federal  Register  (60 
FR  51379)  a  Notice  of  Proposed 
Rulemaking  (NPR)  proposing  to  approve 
Subchapter  19  and  provided  for  a  30- 
day  public  comment  period.  EPA 
received  no  comments  regarding  the 
NPR. 

Subsequently,  national  policy 
discussions  regarding  the  approvability 
of  state  regulations  that  contain  generic 
provisions  in  establishing  RACT 
requirements  for  major  sources  of  NOx 
and/or  volatile  organic  compounds 
(VOC)  emissions  resulted  in  additional 
Agency  guidance.  Generic  provisions 
are  those  portions  of  a  regulation  which 
require  the  application  of  RACT  to  an 
emission  point,  but  the  degree  of  control 
is  not  specified  in  the  rule  and  is  to  be 
determined  on  a  case-by-case  basis 
taking  technological  and  economic 
factors  into  consideration.  Under  the 
Act,  these  individually  determined 
RACT  limits  would  then  need  to  be 
submitted  by  a  state  as  a  SIP  revision  for 
EPA  approval.  On  November  7. 1996. 
EPA  issued  a  policy  memorandimi 
providing  adcUtional  guidance  for 
approving  regulations  which  contain 
these  "generic  provisions."  (Sally 
Shaver  memorandum  to  EPA  Division 
Directors,  "Approval  Options  for 
Generic  RACT  Rules  Submitted  to  Meet 
the  non-CTG  VOC  RACT  Requirement 
and  Certain  NOx  RACT  Requirements"). 

EPA  policy  allows  for  the  full 
approval  of  state  generic  RACT  rules 
prior  to  EPA  approval  of  all  major 
source  RACT  determinations  provided 
an  analysis  is  completed  that  concludes 
that  the  remaining  soiut%  RACT 
determinations  involve  a  de  minimis 
level  of  NOx  emissions.  Such  an 
approval  does  not  exempt  the  remaining 
sources  fit>m  RACT;  rather  it  is  a  de 
minimis  deferral  of  the  approval  of 
these  case-by-case  RACT  limits.  EPA 
has  evaluatmi  data  provided  by  New 
Jersey  and  has  determined  that  two 
]}ercent  of  the  NOx  emissions  subject  to 
RACT  controls  have  not  yet  been 
regulated.  EPA  believes  this  amount  to 
be  de  minimis.  The  two  percent  de 
minimis  level  is  based  on  State 
submitted  SIP  revisions  covering  22 
facilities  (out  of  approximately  40) 
whose  RACT  limits  have  been  approved 
by  EPA  in  a  direct  final  action  (See  62 
FR  2581,  January  17, 1997).  New  Jersey 
is  preparing  SIP  revision  requests  for  the 
approximate  20  remaining  sources 
which  account  for  the  remaining  two 
percent  of  NOx  emissions.  While  EPA 
has  published  a  direct  final  approval  for 
22  source  specific  SIP  revisions  and 
does  not  anticipate  adverse  comments. 


even  if  the  effective  date  is  delayed  EPA 
believes  that  full  approval  is  appropriate 
because  the  unregulated  emissions  still 
do  not  exceed  a  de  minimis  threshold. 
Therefore,  EPA  has  determined  that 
New  Jersey's  NOx  RACT  regulation 
conforms  with  EPA's  policy  regarding 
the  approval  of  generic  RACT 
provisions  or  rules,  thereby  allowing 
EPA  to  grant  full  approval  to  Subchapter 
19. 

As  stated  above.^EuU  approval  of 
Subchapter  19  will  not  relieve  sources 
of  the  obligatioirto  develop,  submit  and 
implement  RACT  level  controls.  Nor 
will  it  relieve  New  Jersey  of  the 
obligation  to  ensiue  that  all  sources 
within  the  State  comply  with  the  NOx 
RACT  requirements  of  the  Act  by 
adopting  and  implementing  emission 
limitations.  The  approval  of  Subchapter 
19  requires  that  all  major  sources  of 
NOx  must  comply  with  RACT  and  this 
requirement  is  enforceable  by  EPA  as 
well  as  citizen  groups  imder  Section  304 
of  the  Act.  If  EPA  determines  that  the 
regulated  soiuces  and  the  State  are  not 
complying  with  the  requirement  to 
adopt  RACT,  EPA  could  issue  a  SIP  call 
or  a  finding  of  non-implementation  of 
the  SIP. 

Conclusion 

EPA  has  evaluated  Subchapter  19  for 
consistency  with  the  Act's  provisions. 
EPA  regulations  and  policy  and  has 
determined  this  regulation  is  fully 
approvable.  Therefore,  this  rule  makes 
final  the  action  proposed  at  60  FR  51379 
dated  October  2, 1995. 

Administrative  Requirements 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediues  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225],  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  [603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government 
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entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  a  state  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements.  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  native  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibiUty  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246. 255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Unfmided  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biudensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  miUion 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 


private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  annual  costs  to  state,  local,  or 
tribal  governments,  or  to  the  privdte 
sector,  result  from  this  action. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  March  28. 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Dated:  December  31, 1996. 
WilliuBj.MiinyiHki. 
Deputy  Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-(AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aatliorttjn  42  U.S.C.  7401-7671q. 

Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(60)  to  read  as 
follows: 

152.1570    Mantiflcatfonofplan. 

•        •        •        •        • 

(c)*  •  • 

(60)  A  revision  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  for  ozone  for 
adoption  of  rules  for  appUcation  of 
reasonably  available  control  technology 
(RACT)  for  oxides  of  nitrogen  (NOx) 
dated  November  15, 1993,  submitted  by 
the  New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
(i)  Incorporation  by  reference: 
(A)  Title  7,  Chapter  27.  Subchapter 
19,  of  the  New  Jersey  Administrative 
Code  entitled  "Control  and  Prohibition 
of  Air  Pollution  from  Oxides  of 
Nitrogen,"  effective  December  20, 1993. 
(ii)  Additional  information: 
(A)  November  15, 1993  letter  from 
Jeanne  Fox,  NJDEPE,  to  William  J. 
Muszynski,  EPA,  requesting  EPA 
approval  of  Subchapter  19. 

3.  Section  52.1605  is  amended  by 
adding  a  new  entry  for  Subchapter  19 
imder  the  heading  "Title  7,  Chapter  27" 
to  the  table  in  numerical  order  to  read 
as  follows: 

S  52.1006    EPA— appinoMdftowJwMy 
regulations. 


State  regulation 


State  effective  date       ^^^  2??°^ 


Convnenls 


Title  7,  Chapter  27 


Subchapter  19,  Xontroi  and  Prohibition  of  Air  Pollution  from  Oxides  of  Nitro-    Dec.  20, 1993 
gen.". 


[January  27,  1997 
and  FR  page  ci- 
tation] 
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NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  831 

Acddant/lncident  inwstigation 
Procaduraa 

AQCNCY:  National  Transportation  Safety 

Board. 

ACnOW:  Final  rule. 

SUtMURY:  The  Board  is  updating  its 
regulations  on  accident  and  incident 
investigation  practices  to  reflect  current 
operations  and  organization. 
DATES:  The  new  rules  are  effective 
February  26, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
F.  Mackall,  (202)  314-6080. 
SUPPLEMENTARY  INFORMATION:  The 
majority  of  the  current  rules  at  49  CFR 
Part  831  have  not  been  updated  since 
1988.  The  changes  adopted  here  for  the 
most  part  reflect  current  accident  and 
incident  investigation  practices. 
Because  these  rule  changes  affect  only 
rules  of  agency  organization,  procedure, 
or  practice,  notice  and  comment 
procedures  are  not  required  and  are  not 
provided  here.  5  U.S.C.  553(b)(B).  Major 
changes  to  the  rules  include  the 
following:  (1)  the  Board's  wreckage 
release  form  (6120.15)  will  be  used, 
when  needed,  in  all  accident 
investigations,  not  just  aviation 
investigations;  (2)  participation  in 
accident  investigations  of  individuals  in 
legal  positions  has  been  clarified;  (3)  the 
requirement  that  all  party 
representatives  in  aviation 
investigations  sign  the  STATEMENT  OF 
PARTY  REPRESENTATIVES  TO  NTSB 
INVESTIGATION  has  been  codified;  (4) 
the  Board  member's  role  at  accident 
sites  has  been  clarified;  (5)  new  sections 
have  been  added  to  address  Trade 
Secrets  Act  and  volimtary  data 
submission  issues;  and  (6)  our  policy 
regarding  submissions  received  after  a 
matter  has  been  calendared  by  the  Board 
for  a  meeting  has  been  codified. 

List  of  Subiects  in  49  CFR  Part  831 

Aviation  safety.  Highway  safety, 
Investigations,  Marine  safety,  Pipeline 
safety.  Railroad  safety. 

PART  831— ACCIDENT/tNaDENT 
INVESTIGATION  PROCEDURES 

1.  The  Authority  citation  for  Part  831 
is  revised  to  read  as  follows: 

Authority:  Independent  Safety  Board  Act 
of  1974,  as  amended  (49  U.S.C.  1101  et  seq.]: 


Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C  40101  et  seq.). 

2.  Section  831.2  is  revised  to  read  as 
follows: 

f831^    ResponsMltty  of  Board. 

(a)  Aviation.  (1)  The  Board  is 
responsible  for  the  organization, 
conduct,  and  control  of  all  accident  and 
incident  investigations  (see  §  830.2  of 
this  chapter)  v^thin  the  Untied  States, 
its  territories  and  possessions,  where  the 
accident  or  incident  involves  any  civil 
aircraft  or  certain  public  aircraft  (as 
specified  in  §  830.5  of  this  chapter), 
including  an  investigation  involving 
civil  or  public  aircraft  (as  specified  in 
§  830.5)  on  the  one  hand,  and  an  Armed 
Forces  or  intelligence  agency  aircraft  on 
the  other  hand.  It  is  also  responsible  for 
investigating  accidents/incidents  that 
occiu  outside  the  United  States,  and 
which  involve  civil  aircraft  and/or 
certain  pubUc  aircraft,  when  the 
accident/incident  is  not  in  the  territory 
of  another  coimtry  [i.e.,  in  international 
waters).  • 

(2)  Certain  aviation  investigations 
may  be  conducted  by  the  Federal 
Aviation  Administration  (FAA), 
pursuant  to  a  "Request  to  the  Secretary 
of  the  E)epartment  of  Transportation  to 
Investigate  Certain  Aircraft  Accidents," 
effective  February  10, 1977  (the  text  of 
the  request  is  contained  in  the  appendix 
to  part  800  of  this  chapter),  but  the 
Board  determines  the  probable  cause  of 
such  accidents  or  incidents.^  Under  no 
circumstances  are  aviation 
investigations  where  the  portion  of  the 
investigation  is  so  delegated  to  the  FAA 
by  the  Board  considered  to  be  joint 
investigations  in  the  sense  of  sharing 
responsibility.  These  investigations 
remain  NTSB  investigatibns. 

(3)  The  Board  is  the  agency  charged 
with  fulfilling  the  obligations  of  the 
United  States  under  Annex  13  to  the 
Chicago  Convention  on  International 
Qvil  Aviation  (Eighth  Edition,  July 
1994),  and  does  so  consistent  with  State 
Department  requirements  and  in 
coordination  with  that  department. 
Annex  13  contains  specific 
requirements  for  the  notification, 
investigation,  and  reporting  of  certain 
incidents  and  accidents  involving 
international  civil  aviation.  In  the  case 
of  an  accident  or  incident  in  a  foreign 
state  involving  civil  aircraft  of  U.S. 
registry  or  manufacture,  where  the 
foreign  state  is  a  signatory  to  Annex  13 
to  tne  Chicago  Convention  of  the 
International  Civil  Aviation 
Organization,  the  state  of  occurrence  is 


responsible  for  the  investigation.  If  the 
accident  or  incident  occurs  in  a  foreign 
state  not  bound  by  the  provisions  of 
Annex  13  to  the  Chicago  Convention,  or 
if  the  accident  or  incident  involves  a 
public  aircraft  (Annex  13  applies  only  to 
dvil  aircraft),  the  conduct  of  the 
investigation  shall  be  in  consonance 
with  any  agreement  entered  into 
between  the  United  States  and  the 
foreign  state. 

(b)  Surface.  The  Board  is  responsible 
for  the  investigation  of:  railroad 
accidents  in  which  there  is  a  fatality, 
substantial  property  damage,  or  which 
involve  a  passenger  train  (see  part  840 
of  this  chapter);  major  marine  casualties 
and  marine  accidents  involving  a  public 
and  non-public  vessel  or  involving 
Coast  Guard  functions  (see  part  850  of 
this  chapter  2);  hi^way  accidents, 
including  railroad  grade-crossing 
accidents,  the  investigation  of  which  is 
selected  in  cooperation  with  the  States; 
and  pipeline  accidents  in  which  there  is 
a  fatality,  significant  injury  to  the 
environment,  or  substantial  property 
damage. 

(c)  Other  Accidents/Incidents.  The 
Board  is  also  responsible  for  the 
investigation  of  an  accident/incident 
that  occurs  in  connection  with  the 
transportation  of  people  or  property 
which,  in  the  judgment  of  the  Board,  is 
catastrophic,  involves  problems  of  a 
recvirring  character,  or  would  otherwise 
carry  out  the  policy  of  the  Independent 
Safety  Board  Act  of  1974.  This  authority 
includes,  but  is  not  limited  to,  marine 
and  boating  accidents  and  incidents  not 
covered  by  part  850  of  this  chapter,  and 
accidents/incidents  selected  by  the 
Board  involving  transportation  and/or 
release  of  hazardous  materials. 

3.  Section  831.3  is  revised  to  read  as 
follows: 

f831.3    Authortty  of  Directors. 

The  Director,  Office  of  Aviation 
Safety,  or  the  Director.  Office  of  Surface 
Transportation  Safety,  subject  to  the 
provisions  of  §  831.2  and  part  800  of 
this  chapter,  may  order  an  investigation 
into  any  accident  or  incident. 

4.  Section  831.4  is  revised  to  read  as 
follows: 

1831.4    Nature  of  Investigation. 

Accident  and  incident  investigations 
are  conducted  by  the  Board  to 
determine  the  facts,  conditions,  and 
draunstances  relating  to  an  accident  or 
incident  and  the  probable  cause(s) 
thereof.  These  results  are  then  used  to 
ascertain  measures  that  would  best  tend 
to  prevent  similar  accidents  or  incidents 


'  The  authority  of  a  representative  of  the  FAA 
during  such  investigations  is  the  same  as  that  of  a 
Board  investigator  under  this  part 


'  Part  850  also  governs  the  conduct  of  certain 
investigations  in  which  the  Board  and  the  Coast 
Guard  participate  jointly. 
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in  the  future.  Hie  investigation  includes 
the  field  investigation  (on-scene  at  the 
accident,  testing,  teardown,  etc.],  report 
preparation,  and,  where  ordered,  a 
public  hearing.  The  investigation  results 
in  Board  conclusions  issued  in  the  form 
of  a  report  or  "brief  of  the  incident  or 
accident.  Accident/incident 
investigations  are  fact-finding 
proceedings  with  no  formal  issues  and 
no  adverse  parties.  They  are  not  subject 
to  the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  504  et  seq.),  and 
are  not  conducted  for  the  purpose  of 
determining  the  rights  or  UabiUties  of 
any  person. 

5.  Section  831.5  is  revised  to  read  as 
follows: 

§831.5    Priority  of  Board  Investigalions. 

Any  investigation  of  an  accident  or 
incident  conducted  by  the  Safety  Board 
directly  or  pursuant  to  the  appendix  to 
part  800  of  this  chapter  (except  major 
marine  investigations  conducted  under 
49  U.S.C.  1131(a)(1)(E))  has  priority  over 
all  other  investigations  of  such  accident 
or  incident  conducted  by  other  Federal 
agencies.  The  Safety  Board  shall  provide 
for  the  appropriate  participation  by 
other  Federal  agencies  in  any  such 
investigation,  except  that  such  agencies 
may  not  participate  in  the  Safety 
Board's  determination  of  the  probable 
cause  of  the  accident  or  incident. 
Nothing  in  this  section  impairs  the 
authority  of  other  Federal  agencies  to 
conduct  investigations  of  an  accident  or 
incident  imder  applicable  provisions  of 
law  or  to  obtain  information  directly 
from  parties  involved  in,  and  witnesses 
to,  the  transportation  accident  or 
incident,  provided  they  do  so  without 
interfering  with  the  Safety  Board's 
investigation.  The  Safety  Board  and 
other  Federal  agencies  ^all  assure  that 
appropriate  information  obtained  or 
developed  in  the  course  of  their 
investigations  is  exchanged  in  a  timely 
manner. 

6.  Section  831.6  is  revised  to  read  as 
follows: 

1831.6    Raquast  to  wWihoid  information. 

(a)  Trade  Secrets  Act  (18  U.S.C.  1905). 
Exemption  4  of  the  Freedom  of 
Information  Act  (6  U.S.C.  552)  (FOIA). 
and  The  Independent  Safety  Board  Act 
of  1974,  as  amended. 

(1)  General.  The  Trade  Secrets  Act 
provides  criminal  penalties  for 
imauthorized  government  disclosiue  of 
trade  secrets  and  other  specified 
confidential  commercial  information. 
The  Freedom  of  Information  Act 
authorizes  withholding  of  such 
information;  however,  the  Independent 
Safety  Board  Act,  at  49  U.S.C.  1114(b), 
provides  that  the  Board  may,  under 


certain  circumstances,  disclose 
information  related  to  trade  secrets. 

(2)  Procedures.  Information  submitted 
to  the  Board  that  the  submitter  beUeves 
qualifies  as  a  trade  secret  or  confidential 
commercial  information  subject  either 
to  the  Trade  Secrets  Act  or  FOIA 
Exemption  4  shall  be  so  identified  by 
the  submitter  on  each  and  every  page  of 
such  dociunent.  The  Board  shall  give 
the  submitter  of  any  information  so 
identified,  or  information  the  Board  has 
substantial  reason  to  believe  qualifies  as 
a  trade  secret  or  confidential 
commercial  information  subject  either 
to  the  Trade  Secrets  Act  or  FOIA 
Exemption  4,  the  opportunity  to 
comment  on  any  contemplated 
disclosure,  pursuant  to  49  U.S.C. 
1114(b).  In  all  instances  where  the 
Board  determines  to  disclose  purauant 
to  49  U.S.C.  1114(b)  and/or  5  U.S.C. 
552,  at  least  10  days'  notice  will  be 
provided  the  submitter.  Notice  may  not 
be  provided  the  submitter  when 
disclosure  is  required  by  a  law  other 
than  FOLA  if  the  information  is  not 
identified  by  the  submitter  as  qualifying 
for  withholding,  as  is  required  by  this 
paragraph,  unless  the  Board  has 
substantial  reason  to  believe  that 
disclosure  would  result  in  competitive 
harm. 

(3)  Voluntarily-provided  Safety 
Information.  It  is  the  policy  of  the  Safety 
Board  that  commercial,  safety-related 
information  provided  to  it  voluntarily 
and  not  in  the  context  of  particular 
accident/incident  investigations  will  not 
be  disclosed.  Reference  to  such 
information  for  the  purposes  of  safety 
recommendations  will  be  undertaken 
with  consideration  for  the  confidential 
nature  of  the  underlying  database(s). 

(b)  Other.  Any  person  may  make 
written  objection  to  the  public 
disclosure  of  any  other  information 
contained  in  any  report  or  document 
filed,  or  otherwise  obtained  by  the 
Board,  stating  the  groimds  for  such  . 
objection.  The  Board,  on  its  own 
initiative  or  if  such  objection  is  made, 
may  order  such  information  withheld 
from  public  disclosure  when,  in  its 
judgment,  the  information  may  be 
wi^held  under  the  provisions  of  an 
exemption  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552,  see  part 
801  of  this  chapter),  and  its  release  is 
found  not  to  be  in  the  public  interest. 

7.  Section  831.7  is  revised  to  read  as 
follows: 

1831.7    RigMtortprMentation. 

Any  person  interviewed  by  an 
authorized  representative  of  the  Board 
during  the  investigation,  regardless  of 
the  form  of  the  interview  (sworn, 
unsworn,  transcribed,  not  transcribed, 


etc.),  has  the  right  to  be  accompanied, 
represented,  or  advised  by  an  attorney 
or  non-attorney  representative. 

8.  Section  831.8  is  revised  to  read  as 
follows: 

18313   Investigatoi^in-charge. 

The  designated  investigator-in-charge 
(UC)  organizes,  conducts,  controls,  and 
manages  the  field  phase  of  the 
investigation,  regardless  of  whether  a 
Board  Member  is  also  on-scene  at  the 
accident  or  incident  site.  (The  role  of 
the  Board  member  at  the  scene  of  an 
accident  investigation  is  as  the  official 
spokesperson  for  the  Safety  Board.)  The 
nC  has  the  responsibiUty  and  authority 
to  supervise  and  coordinate  all 
resources  and  activities  of  all  personnel, 
both  Board  and  non-Board,  involved  in 
the  on-site  investigation.  The  nC 
continues  to  have  considerable 
organizational  and  management 
responsibiUties  throughout  later  phases 
of  the  investigation,  up  to  and  including 
Board  consideration  and  adoption  of  a 
report  or  brief  of  probable  cause(s). 

9.  Section  831.9  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  831.9    Authority  of  Board  reprBsantatlvae. 

(a)  General.  Any  employee  of  the 
Board,  upon  presenting  appropriate 
credentials,  is  authorized  to  enter  any 
property  where  an  accidentyincident 
subject  to  the  Board's  jurisdiction  has 
occiured,  or  wreckage  from  any  such 
accident/incident  is  located,  and  do  all 
things  considered  necessary  for  proper 
investigation.  Further,  upon  demand  of 
an  authorized  representative  of  the 
Board  and  presentation  of  credentials, 
any  Government  agency,  or  person 
having  possession  or  control  of  any 
transportation  vehicle  or  component 
thereof,  any  faciUty,  equipment,  process 
or  controls  relevant  to  the  investigation, 
or  any  pertinent  records  or  memoranda, 
including  all  files,  hospital  records,  and 
correspondence  then  or  thereafter 
existing,  and  kept  or  required  to  be  kept, 
shall  forthwith  permit  inspection, 
photographing,  or  copying  thereof  by 
such  authorized  representative  for  the 
purpose  of  investigating  an  accident  or 
incident,  or  preparing  a  study,  or  related 
to  any  special  investigation  pertaining 
to  safety  or  the  prevention  of  accidents. 
The  Safety  Board  may  issue  a  subpoena, 
enforceable  in  Federal  district  court,  to 
obtain  testimony  or  other  evidence. 
Authorized  representatives  of  the  Board 
may  question  any  person  having 
knowledge  relevant  to  an  accident/ 
incident,  study,  or  special  investigation. 
Authorized  representatives  of  the  Board 
also  have  exclusive  authority,  on  behalf 
of  the  Board,  to  decide  the  way  in  which 
any  testing  will  be  conducted,  including 
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decisions  on  the  person  that  will 
conduct  the  test,  the  type  of  test  that 
will  be  conducted,  and  any  individual 
who  will  witness  the  test. 

•        •        •        •        • 

10.  Section  831.11  is  revised  to  read 
as  follows: 

f  831.11    PartlMtothelnvMtlgation. 

(a)  All  Investigations,  regardless  of 
mode.  (1)  The  investigator-in-charge 
designates  ppities  to  participate  in  the 
investigation.  Parties  shall  be  limited  to 
those  persons,  government  agencies, 
companies,  and  associations  whose 
employees,  functions,  activities,  or 
products  were  involved  in  the  accident 
or  incident  and  who  can  provide 
suitable  qualified  technical  personnel 
actively  to  assist  in  the  investigation. 
Other  than  the  FAA  in  aviation  cases, 
no  other  entity  is  afforded  the  right  to 
participate  in  Board  investigations. 

(2)  Participants  in  the  investigation 
(i.e.,  party  representatives,  party 
coordinators,  and/or  the  larger  party 
organization)  shall  be  responsive  to  the 
direction  of  Board  representatives  and 
may  lose  party  status  if  they  do  not 
comply  with  their  assigned  duties, 
actively  proscriptions  or  instructions,  or 
if  they  conduct  themselves  in  a  manner 
prejudicial  to  the  investigation. 

(3)  No  party  to  the  investigation  shaU 
be  representcid  in  any  aspect  of  the 
NTSB  investigation  by  any  person  who 
also  represents  claimants  or  insurers.  No 
party  representative  may  occupy  a  legal 
position  (see  §  845.13  of  this  chapter). 
Failure  to  comply  with  these  provisions 
may  result  in  sanctions,  including  loss 
of  status  as  a  party. 

(4)  Title  49,  United  States  Code  §  1132 
provides  for  the  appropriate 
participation  of  the  FAA  in  Board 
investigations,  and  §  1131(a)(2]  provides 
for  8U(£  participation  by  other 
departments,  agencies,  or 
instrumentalities.  The  FAA  and  those 
other  entities  that  meet  the  requirements 
of  paragraph  (aKl)  of  this  section  will  be 
parties  to  the  investigation  with  the 
same  rights  and  privileges  and  subject  to 
the  same  limitations  as  other  parties, 
provided  however  that  representatives 
of  the  FAA  need  not  sign  the  "Statement 
of  Party  Representatives  to  NTSB 
Investigation"  (see  paragraph  (b)  of  this 
section). 

(b)  Aviation  investigations.  In 
addition  to  compUance  with  the 
provisians  of  paragraph  (a)  of  this 
section,  and  to  assist  in  ensuring 
complete  understanding  of  the 
requirements  and  limitations  of  party 
status,  all  party  representatives  in 
aviatioo  investigations  shall  sign 
"Statement  of  Flirty  Representatives  to 
NTSB  InvestigaticMi"  immediately  upon 


attaining  party  representative  status. 
Failure  timely  to  sign  that  statement 
may  result  in  sanctions,  including  loss 
of  status  as  a  party. 

11.  Section  831.12  is  revised  to  read 
as  follows: 


1831.12  Access  to  and  relaeae  Of 
wreckage,  records,  msll,  and  cargo. 

(a)  Only  the  Board's  accident 
investigation  personnel,  and  persons 
authorized  by  the  investigator-in-charge 
to  participate  in  any  particular 
investigation,  examination  or  testing 
shall  be  permitted  access  to  wreckage, 
records,  mail,  or  cargo  in  the  Board's 
custody. 

(b)  Wreckage,  records,  mail,  and  cargo 
in  the  Board's  custody  shall  be  released 
by  an  authorized  representative  of  the 
Board  when  it  is  determined  that  the 
Board  has  no  further  need  of  such 
wreckage,  mail,  cargo,  or  records.  When 
such  material  is  released.  Form  6120.15, 
"Release  of  Wreckage,"  will  be 
completed,  acknowledging  receipt. 

12.  Section  831.13  is  amended  by 
revising  the  heading  and  paragraph  (b) 
to  read  as  follows: 

1831.13  Flow  and  dissemination  of 
acctdsnt  or  inddsnt  information. 

•        •        •        •        • 

(b)  All  information  concerning  the 
accident  or  incident  obtained  by  any 
person  or  organization  participating  in 
the  investigation  shall  be  passed  to  the 
nC  through  appropriate  channels  before 
being  provided  to  any  individual 
outside  the  investigation.  Parties  to  the 
investigation  may  relay  to  their 
respective  organizations  information 
necessary  for  piuposes  of  prevention  or 
remedial  action.  However,  no 
information  concerning  the  accident  or 
incident  may  be  released  to  any  person 
not  a  party  representative  to  the 
investigation  (including  non-party 
representative  employees  of  the  party 
organization)  before  initial  release  by 
the  Safety  Board  without  prior 
consultation  and  approval  of  the  IIC. 

13.  Section  831.14  is  revised  to  read 
as  follows: 

{831.14    Propossd  ftoxRngs. 

(a)  General.  Any  person,  govenunent 
agency,  company,  or  association  whose 
employees,  functions,  activities,  or 
products  were  involved  in  an  accident 
or  incident  undetr  investigation  may 
submit  to  the  Board  written  proposed 
findings  to  be  drawn  from  the  evidence 
produced  during  the  coiuse  of  the 
investigation,  a  proposed  probable 
cause,  and/or  proposed  safety 
recommendations  designed  to  prevent 
future  accidents. 

(b)  Timing  of  submissions.  To  be 
considered,  these  sulunissions  must  be 


received  before  the  matter  is  calendared 
for  consideration  at  a  Board  meeting.  All 
written  submissions  are  expected  to 
have  been  presented  to  staff  in  advance 
of  the  formal  scheduling  of  the  meeting. 
This  procedure  ensures  orderly  and 
thorough  consideration  of  all  views. 

(c)  Exception.  This  limitation  does  not 
apply  to  safety  enforcement  cases 
handled  by  the  Board  pursuant  to  part 
821  of  this  chapter.  Separate  ex  parte 
rules,  at  part  821,  subpart  J,  apply  to 
those  proceedings. 

Issued  in  Washington,  DC  this  21st  day  of 
January,  1997. 
Jim  Hall, 
Chairman. 

IFR  Doc.  97-1810  Filed  1-24-97;  8:45  am] 
SajJNO  CODE  TSia-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  622 

[Doclwt  No.  940553-4223;  I.D.  012197A] 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Coastal 
Migratory  Pelagic  Resources  of  the 
Gulf  of  Mexico  and  South  Atlantic; 
Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Conunerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  closes  the  commercial 
hook-and-line  fishery  for  king  mackerel 
in  the  exclusive  economic  zone  (EEZ)  in 
the  Florida  west  coast  subzone.  This 
closure  is  necessary  to  protect  the 
overfished  Gulf  king  mackerel  resoim». 
EFFECTIVE  DATE:  The  closure  is  effective 
12:01  a.m.,  local  time,  January  22. 1997. 
through  June  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  F.  Godcharles.  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
fishery  for  coastal  migratory  pelagic  fish 
(king  mackerel,  Spanish  mackerel,  cero. 
cobia.  little  timny.  dolphin,  and.  in  the 
Gulf  of  Mexico  only,  bluefish)  is 
managed  under  the  Fishery 
Management  Plan  for  the  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  South  Atlantic  (FMP). 
The  FMP  was  prepared  by  the  Gulf  of 
Mexico  and  South  Atlantic  Fishery 
Management  Councils  (Coimcils)  and  is 
implemented  by  regulations  at  50  CFR 
part  622  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 


UMI 


Federal  Ragirter  /  Vol.  62.  No.  17  /  Monday.  January  27.  1997  /  Rules  and  Regulations         3809 


Based  on  the  Councils'  recommended 
total  allowable  catch  and  the  allocation 
ratios  in  the  FMP.  NMFS  implemented 
a  commercial  quota  for  the  Gulf  of 
Mexico  migratory  group  of  king 
mackerel  in  the  Florida  west  coast 
subzone  of  865,000  lb  (392,357  kg).  That 
quota  was  further  divided  into  two 
equal  quotas  of  432.500  lb  (196479  kg) 
for  vessels  in  each  of  two  groups  by  gear 
types — ^vessels  fishing  witi^  run-around 
gillnets  and  those  using  hook-and-line 
gear  (50  CFR  622.42(c)(l)(i)(A)(2)). 

In  accordance  with  50  CFR 
622.43(a)(3),  NMFS  is  required  to  close 
any  segment  of  the  king  mackerel 
commercial  fishery  when  its  quota  is 
reached,  or  is  projected  to  be  reached, 
by  publishing  a  notification  in  the 
Federal  Register.  NMFS  has  determined 
that  the  commercial  quota  of  432.500  lb 
(196,1 79  kg)  for  Gulf  group  king 
mackerel  for  vessels  using  hook-and- 
line  gear  in  the  Florida  west  coast 
subzone  was  reached  on  January  21. 
1997.  Accordingly,  the  commercial 
fishery  for  king  mackerel  for  such 
vessels  in  the  Florida  west  coast 
subzone  is  closed  effective  12:01  a.m., 
local  time.  January  22. 1997.  through 
June  30. 1997,  the  end  of  the  fishing 
year. 


The  Florida  west  coast  subzone 
extends  from  87*31*06"  W.  long,  (due 
south  of  the  Alabama/Florida  boundary) 
to:  (1)  25»20.4'  N.  lat.  (due  east  of  the 
Dade/Monroe  County,  FL.  boimdary) 
through  March  31. 1997;  and  (2)  25'48' 
N.  lat.  (due  west  the  Monroe/Collier 
County,  FL,  boundary)  from  April  1, 
1997,  through  October  31, 1997. 

NMFS  previously  determined  that  the 
commercial  quota  of  king  mackerel  from 
the  western  zone  of  the  Gulf  of  Mexico 
was  reached  and  closed  that  segment  of 
the  fishery  on  August  26, 1996  (61  FR 
44184,  Augxist  28. 1996).  Subsequently. 
NMFS  determined  that  the  commercial 
quota  df  king  mackerel  for  vessels  using 
run-aroimd  gillnet  gear  in  the  Florida 
west  coast  subzone  of  the  eastern  zone 
of  the  Gulf  of  Mexico  was  reached  and 
closed  that  segment  of  the  fishery  at 
noon  on  January  7. 1997  (62  FR  1402. 
January  10. 1997).  Thus,  with  this 
closiue,  all  commercial  fisheries  for 
king  mackerel  in  the  EEZ  are  closed 
from  the  U.S./Mexico  border  through 
the  Florida  west  coast  subzone  through 
June  30. 1996. 

Except  for  a  person  aboard  a  charter 
vessel  or  headboat.  during  the  closure, 
no  person  aboard  a  vessel  permitted  to 
fish  under  a  commercial  quota  may  fish 
for  Gulf  group  king  mackerel  in  the  EEZ 


in  the  closed  zones  or  retain  Gulf  group 
king  mackerel  in  or  from  the  EEZ  of  the 
closed  zones.  A  person  aboard  a  vessel 
for  which  the  permit  indicates  both 
commercial  king  mackerel  and  charter/ 
headboat  for  coastal  migratory  pelagic 
fish  may  continue  to  retain  king 
mackerel  under  the  bag  and  possession 
Umit  set  forth  in  50  CFR  622.39(c){l)(ii), 
provided  the  vessel  is  operating  as  a 
charter  vessel  or  headboat. 

During  the  closure,  king  mackerel 
from  the  closed  zones  taken  in  the  EEZ. 
including  those  harvested  under  the  bag 
limit,  may  not  be  purchased  or  sold. 
This  prohibition  does  not  apply  to  trade 
in  king  mackerel  from  the  closed  zones 
that  were  harvested,  landed  ashore,  and 
sold  prior  to  the  closiue  and  were  held 
in  cold  storage  by  a  dealer  or  processor. 

Classification 

This  action  is  taken  under  50  CFR 
622.43(a)(3)  and  is  exempt  from  review 
under  E.0. 12866. 

Andiority:  16  U.S.C  1801  etseq. 

Dated:  January  21, 1997. 
George  H.  Dairy. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-1824  Filed  1-21-97;  4:26  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
peraor«  an  opportunity  to  participate  in  the 
nie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Offlc*  of  ttw  Sacratary 

7CFRPart17 

Regulations  Qoveming  the  Financing 
of  Commercial  Sales  of  Agricultural 
Commodities 

AQENCV:  Commodity  Credit  Corporation, 

Agriculture. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  proposes  to  revise 
the  regulations  applicable  to  the 
financing  of  the  sale  and  exportation  of 
agricultural  commodities  pursuant  to 
title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480). 

The  purpose  of  these  changes  is  to 
simplify  the  i^irchasing  procedures  and 
shorten  the  regulations,  keep  the  costs 
of  the  Pub.  L.  480,  title  I  program  as  low 
as  possible,  reflect  the  provisions  of  the 
Federal  Agricultural  hnprovement  and 
Reform  Act  of  1996  ("FAIR  Act  of 
1996"),  and  reduce  the  public  reporting 
burden. 

DATES:  Written  comments  in  duplicate 
should  be  submitted  on  or  before  March 
28. 1997. 

ADDRESSES:  Conunents  should  be  sent  to 
Christopher  E.  Goldthwait.  General 
Sales  Manager,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture, 
Room  5071  South  Building,  Stop  1^01, 
1400  Independence  Ave.,  S.W., 
Washington,  DC.  20250-1001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  B.  Delaplane,  Director,  P.L.  480 
Operations  Division,  Export  Credits, 
Foreign  Agricultural  Service,  Room 
4549  South  Building,  Stop  1033,  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave.,  S.W.,  Washington, 
D.C.  20250-1033.  Telephone:  (202)  720- 
3664. 

SUPPI.EMENTARY  INFORMATION:  This 
proposed  rule  is  issued  in  conformance 
with  Exeoitive  Order  12866.  It  has  been 
determined  significant  for  the  purposes 
of  E.0. 12866  and,  therefore,  has  iMen 


reviewed  by  the  Office  o£  Management 
and  Budget  (OMB). 

Regulatory  Flexibility  Act 

This  proposed  rule  has  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act.  The  Vice 
President,  CCC,  who  is  the  General 
Sales  Manager,  has  certified  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposed 
rule  would  eliminata  several  existing 
program  requirements  which  should 
make  it  easier  for  firms  to  participate, 
including  small  businesses,  and  may 
result  in  some  suppliers  receiving 
payment  more  quickly.  A  copy  of  thi.s 
proposed  rule  has  been  submitted  to  the 
General  Counsel,  Small  Business 
Administration. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
Part  3015,  Subpart  V,  published  at  48 
FR  29115  (Jime  24, 1983). 

Paperwork  Reduction  Act 

This  proposed  rule  revises  the  Pub.  L 
480,  title  I  financing  regulations.  CCC 
has  submitted  the  information 
collection  requirements  in  this  proposed 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq. 

Title:  Regulations — Financing 
Commercial  Sales  of  Agricultural 
Conunbdities  Under  Title  I,  Pub.  L.  480. 

OMB  Control  Number:  0551-0005. 

Expiration  Date  of  Approval:  Three 
years  from  OMB  approval. 

Type  of  Request:  Revision. 

Abstract:  The  purpose  of  the  changes 
in  this  proposed  rule  is  to  simplify  the 
purchasing  procedures  and  shorten  the 
regulations,  keep  the  costs  of  the  Pub.  L. 
480,  title  I  program  as  low  as  possible, 
reflect  the  provisions  of  the  "FAIR  Act 
of  1996",  and  reduce  the  public 
reporting  burden.  The  proposed  rule 
would  eliminate  the  requirement  that 
suppliers  report  to  USDA  pajmnents  to 
representatives  of  importing  countries 
and  the  requirement  that  prospective 
commodity  suppliers  submit  . 

information  to  the  P.L.  480  Operations 
Division  in  order  to  participate. 
Prospective  suppliers  that  have  been 


determined  to  be  eligible  for 
participation  in  the  GSM-102  or  GSM- 
103  export  credit  guarantee  programs 
could  participate  in  title  I  sales. 
Prospective  suppliers  that  are  not  yet 
eligible  for  GSM  programs  would  have 
to  submit  information  to  GSM:  this 
information  is  not  as  extensive  as  that 
presently  required  for  becoming  an 
eligible  supplier  under  title  I.  CCC 
would  require  shipping  agents  to 
provide  complete  information  on  the 
firm  and  its  activities  only  once  per 
fiscal  year  instead  of  doing  so  each  time 
they  are  nominated  by  a  title  I  importer. 

llie  recordkeeping  requirement 
would  be  retained.  Successful 
commodity  suppliers  would  still  be 
required  to  report  to  USDA  the  details 
of  sales  made  under  the  program  for 
price  review  and  to  submit  to  USDA,  for 
approval,  information  on  any 
amendments  to  the  sales. 

Estimate  of  Burden:  CCC  estimates  the 
public  reporting  burden  to  be  1  hour  for 
new  suppliers  that  need  to  develop  the 
information  necessary  for  eligibility 
under  GSM  programs;  IV*  hours  for 
shipping  agents  to  prepare  a  complete 
package  of  information  required  by  the 
regulations  each  fiscal  year  and  V4  hour 
to  prepare  each  subsequent  submission 
updating  information  as  changes  occtir; 
and  V4  hour  for  commodity  suppliers  to 
prepare  telephonic  notices  of  sale  and 
requests  for  approval  of  sale 
amendments. 

Respondents:  Commodity  suppliers 
that  are  interested  in  becoming  eligible 
to  participate  in  title  I  sales;  shipping 
agents  that  have  been  selected  by 
importers  to  help  them  purchase  Title  I 
commodities  and  arrange  ocean 
transportation;  and  commodity 
suppliers  that  have  been  awarded  sales 
under  the  program. 

Estimated  Number  of  Respondents: 
Eight  new  commodity  suppliers;  10 
shipping  agents;  and  IS  successful 
commodity  suppliers. 

Estimated  Number  of  Responses  per 
Respondent:  One  for  each  new 
commodity  supplier;  between  1  and  4 
for  each  shipping  agent;  and,  between  1 
and  25  for  each  successful  commodity 
supplier. 

Estimated  Total  Annual  Burden  on 
Respondents:  Including  recordkeeping 
requirements,  455  burden  hours. 

CCC  requests  comments  regarding:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
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the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

USDA  will  accept  comments  on  this 
information  collection  at:  Desk  Officer 
for  Agriculture,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
D.C.  20503,  and  to  Connie  B.  Delaplane, 
Director,  Pub.  L.  480  Operations 
Division,  Export  Credits,  Foreign 
Agricultural  Service,  Room  4549  South 
Building,  Stop  1033,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Washington,  DC  20250- 
1033.  USDA  will  incorporate  all 
comments  as  part  of  the  public  record. 

The  Paperwork  Reduction  Act 
requires  OMB  to  make  a  decision 
concerning  the  collection(s)  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  doounent  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effiect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
USDA  on  the  proposed  rule.  CCC 
submitted  the  information  collection 
requirements  to  OMB  totaling  455 
burden  hours. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  proposed  rule 
would  have  preemptive  effiect  with 
respect  to  any  state  or  local  laws, 
regulations,  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation.  The  final  rule  would 
not  have  retroactive  effect.  The  rule 
does  not  requfie  that  administrative 
remedies  be  exhausted  before  suit  may 
be  filed. 

Background 

Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  as  amended  (Pub.  L.  480) 
authorizes  CCC  to  finance  the  sale  and 
exportation  of  agricultural  commodities 
on  concessional  credit  terms.  7  U.S.C. 
1701  et  seq.  On  September  13, 1995,  the 
Foreign  Agricultural  Service  (FAS) 


published  an  Advance  Notice  of 
Proposed  Rulemaking  (60  FR  47495) 
requesting  comments  on  how  to 
streamline  and  simplify  the  purchasing 
and  shipment  procedures  under  the 
PubHc  Law  480,  title  I  program.  CCC 
considered  these  comments  in  drafting 
the  proposed  rule,  and  welcomes  further 
input  regarding  the  issues  raised  in  the 
ANPRM  at  this  stage  of  rulemaking 
procedure.  The  key  comments  received 
are  discussed  below,  except  those  that 
were  outside  the  scope  of  the  ANPRM 
and  those  which  have  already  been 
implemented  by  final  rules  published 
on  December  7, 1995  (60  FR  62072)  and 
April  23, 1996  (61  FR  17823).  A  copy  of 
the  "Benefit-Cost  Assessment"  prepared 
in  connection  with  this  proposed  rule 
can  be  obtained  from  Connie  B. 
Delaplane.  See  "For  Further  Information 
Contact." 

Discussion  of  Comments 

Purchase  Authorization 

After  CCC  and  the  participant  have 
signed  a  title  I  agreement,  CCC  issues  a 
purchase  authorization  ("PA")  which 
establishes  general  specifications  for  the 
commodity  to  be  purchased,  sets  the 
contracting  and  delivery  periods,  and 
establishes  conditions  for  CCC's 
financing  of  the  commodity  and  any 
authorized  ocean  transportation  costs. 
The  participant  issues,  upon  CCC 
approval,  public  Invitations  for  Bids 
("IFB's")  for  commodities  and  ocean 
transportation.  These  IFB's  contain  the 
importer's  requirements  including 
precise  commodity  specifications, 
delivery  d^es,  and  payment  documents. 
Subsequently  the  importer  and 
suppliers  of  commodities  and  ocean 
transportation  enter  into  contracts  based 
upon  offers  received  in  response  to        , 
these  IFB's. 

The  ANPRM  asked  for  comments  on 
whether  the  PA  could  be  eliminated, 
with  the  relevant  portions  being 
incorporated  into  the  financing 
regulations  or  the  IFB,  as  appropriate. 
Most  comments  stated  there  was  no 
urgent  need  for  the  PA,  agreeing  that  the 
PA  terms  could  be  incorporated  in  the 
title  I  agreement,  the  buyer's  IFB  or  the 
regulations.  One  comment  supported 
retaining  the  PA,  suggesting  that  the  PA 
terms  were  not  appropriate  for  either  the 
regulations  or  the  IFB. 
~  The  pro{}osed  rule  would  retain  the 
PA.  By  doing  so  CCC  could  delete  from 
the  regulations  Appendix  A 
(Contracting  Requirements]  and 
Appendix  B  (Documentary 
Requirements).  CCC's  up-to-date 
contracting  and  documentary 
requirements  for  a  commodity  would 
appear  in  the  PA.  (The  regulations 


specify  that  the  PA  may  contain 
requirements  in  addition  to,  or  in  lieu 
of,  the  regulations.)  Through  the  PA  we 
could  quickly  update  CCC's  program 
requirements,  if  needed,  and  make  that 
information  widely  available.  If  the  PA 
did  not  exist,  it  would  be  necessary  to 
make  such  changes  by  amending  the 
regulations  or  the  title  I  agreement, 
which  could  delay  purchasing  and 
shipment  of  the  commodities.  If  the 
buyer  were  required  to  include  such 
information  in  the  IFB's,  those 
dociunents  would  be  longer  and  more 
complex. 

Some  respondents  felt  that  the  PA 
issuance  procedure  could  cause  delays 
in  implementing  the  program.  We 
would  like  to  receive  specific  examples 
of  such  delays  to  help  us  improve  the 
process.  A  delay  in  PA  issuance  may 
simply  reflect  the  fact  that  the 
participant  is  not  ready  to  purchase. 

Letters  of  Credit 

After  the  participant  enters  into 
commodity  and  ocean  freight  contracts, 
the  existing  regulations  provide  that  the 
importer  must  cause  a  separate  letter  of 
credit  to  be  opened  for  the  commodity 
supplier,  ai{3Mr  the  supplier  of  ocean 
transportatioipvhen  COC  is  financing 
any  part  oR}Iie  ocean  transportation. 
CCC  also  issues  a  Letter  of  Commitment 
to  the  U.S.  bank  that  has  issued, 
confirmed  or  advised  the  letter  of  credit. 
The  supplier  receives  payment  from  the 
bank  upon  presentation  of  required 
documentation.  CCC  will  reimburse  the 
bank,  purauant  to  this  Letter  of 
Commitment,  for  payments  made  under 
the  letter  of  credit. 

The  ANPRM  asked  for  comments  on 
an  alternative  procedure  under  which 
CCC  would  simply  pay  the  suppliera 
directly  for  the  commodity  and  for 
ocean  freight  costs  which  are  financed 
by  CCC.  The  participant  would  not  open 
a  letter  of  credit  for  these  amounts,  and 
there  would  be  no  need  for  CCC  to  issue 
any  Letters  of  Commitment. 

Most  comments  supported  direct 
payment  by  CCC,  noting  that  the  bank 
charges  associated  with  letters  of  credit 
ranged  from  1-2%  of  the  value  of  the 
letter  of  credit.  Since  the  buyers  were 
required  to  bear  these  costs,  the  benefit 
of  the  title  I  program  to  the  recipient 
was  lessened.  Under  the  proposed  rule, 
title  I  recipients  would  save  about  $2.5- 
$5  million  each  year  in  banking  costs, 
based  on  an  estimated  $250  million  per 
year  which  would  be  paid  directly  to 
suppliers  by  CCC  instead  of  through 
letters  of  credit.  U.S.  banks  would  bear 
some  costs  bom  this  change,  based  on 
the  loss  of  these  fees,  and  reduced 
opportunities  to  develop  business 
relationships  with  food  aid  recipients. 
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The  change  is  proposed  based  on  the 
assessment  that  the  cost  to  U.S.  banks 
would  be  outweighed  by  the.significant 
benefits  to  food  aid  recipients,  given  the 
relatively  small  size  of  these  letter  of 
credit  fees  relative  to  total  bank  income, 
the  static  or  declining  food  aid  budget, 
and  the  length  of  time  needed  for 
recipients  to  develop  into  commercial 
opportunities  for  U.S.  banks.  There 
would  still  be  opportunities  for  banks  to 
issue  letters  of  credit  for  a  portion  of  the 
ocean  freight  costs,  as  discussed  in 
detail  below.  Based  on  the  fiscal  year 
1996  title  I  program,  such  letters  of 
credit  might  be  opened  for  about  $16 
million,  generating  banking  fees  of 
$160,00O-$320,00O. 

Commodity  suppliers  have  generally 
been  unwilling  to  load  vessels  without 
a  letter  of  credit  to  secure  payment. 
Such  delayed  loading  can  be  costly  to 
the  recipient,  which  may  owe  "carrying 
charges"  to  the  commodity  supplier  and 
"detention"  to  the  supplier  of  ocean 
transportation.  These  costs  are  not 
financed  by  CCC  and  they  can  be 
significant;  for  example,  one  day  of 
"detention"  for  a  U.S.-flag  vessel  can 
cost  the  recipient  as  much  as  $25,000. 

Finally,  some  title  I  recipient 
countries  do  not  have  well  established 
banking  systems  through  which  to  open 
letters  of  credit. 

As  a  result,  the  proposed  rule  would 
adopt  the  procedure  for  direct  payment 
by  CCC  for  all  commodity  and  freight 
costs  which  are  financed  by  CCC  (see 
§  17.9.)  In  connection  with  this  change, 
the  proposed  rule  would  also  prohibit 
certain  payments  which  are  {lermitted 
under  existing  regulations,  but  which 
cannot  be  financed  by  CCC.  This 
includes  consular  fees  for  legalization  of 
documents,  and  total  ocean 
transportation  brokerage  commissions 
in  excess  of  IVi  percent  of  the  freight. 
Under  existing  regulations,  the  supplier 
is  required  to  show  on  the  invoice  any 
amounts  which  are  not  eligible  for 
financing  by  CCC.  The  bank  may  then 
pay  the  supplier  the  total  invoice 
amount  under  the  importer's  letter  of 
credit,  and  CCC  would  deduct  the 
ineligible  amount  from  its 
reimbursement  to  the  bank  under  the 
Letter  of  Commitment.  With  the 
proposed  direct  payment  procedure, 
there  is  no  $imple  mechanism  to  allow 
a  supplier  to  be  paid  for  such  costs 
while  protecting  CCC  from  ultimately 
bearing  the  costs.  It  would  not  be 
equitable  to  prohibit  a  supplier  from 
recouping  these  costs  as  part  of  the 
supplier's  sales  price  and  such  a  rule 
may  discourage  firms  from  showing  pn 
the  invoice  any  amounts  ineligiblejbr 
CCC  financing.  Consequently,  the 
proposed  rule  would  prohibit  payment 


of  these  costs;  however,  suggestions  are 
requested  regarding  other  ways  to 
address  the  issue  of  costs  which  are 
ineligible  for  CCC  financing. 

Several  comments  expressed  concern 
about  how  quickly  CCC  would  pay 
suppliers,  saying  that  direct  payment 
would  not  be  beneficial  if  it  took  longer 
than  payment  by  a  bank  under  a  letter 
of  credit.  CCC  plans  to  pay  suppliers  as 
promptly  as  a  bank  does,  upon  receipt 
of  the  documentation  required  by  the 
importer  and  by  CCC. 

This  proposal  is  not  expected  to 
significantly  increase  USDA's  workload, 
although  there  will  be  a  slight  increase 
in  burden  for  the  Farm  Service  Agency 
("FSA"),  which  would  be  responsible 
for  making  the  payments  to  suppliers. 

One  comment  raised  the  issue  of 
potential  financial  exposure  on  the  part 
of  CCC  for  financing  a  product  that  did 
not  meet  specifications,  for  example. 
CCC  would  examine  each  document 
with  reasonable  care  to  ascertain  that  it 
appears  on  its  face  to  be  in  accord  with 
documentary  requirements  specified  in 
the  regulations,  the  PA,  and  the  buyer's 
own  IFB  or  contract.  Agreements 
between  CCC  and  the  participants 
would  provide  that  CCC  would  be  liable 
only  for  breaching  this  standard  of 
review. 

Comments  indicated  some  confusion 
regarding  payment  of  ocean 
transportation  costs.  CCC  would  not 
require  the  ptarticipant  to  open  a  letter 
of  credit  for  shipments  for  which  the 
participant  paid  the  entire  freight  costs, 
or  in  the  rare  instances  when  CCC 
financed  100%  of  the  freight  costs. 
However,  when  CCC  financed  a  portion 
of  the  freight  costs  on  a  shipment  and 
the  participant  paid  the  balance,  the 
participant  would  be  required  to  open  a 
letter  oi  credit  for  its  share  of  the  freight 
costs.  For  example,  when  commodities 
are  shipped  on  a  U.S.-flag  vessel  and 
CCC  finances  only  the  ocean  freight 
differential,  the  supplier  would  collect 
the  ocean  freight  differential  from  CCC 
and  the  balance  from  a  U.S.  bank  under 
the  participant's  letter  of  credit. 

The  regulations  would  require  the 
participant  to  open  this  partial  letter  of 
credit  in  order  to  provide  the  supplier 
of  ocean  transportation  a  high  level  of 
confidence  that  the  participant's  portion 
of  the  freight  would  be  paid  in 
accordance  with  the  contract.  This 
should  keep  freight  costs  down  and 
encourage  competition. 

CCC  would  not  pay  any  commodity  or 
freight  costs  which  were  not  to  be 
financed  by  CCC,  which  is  consistent 
with  the  current  operation  of  the 
program. 


Cost  and  Freight 

The  ANPRM  asked  for  comments  on 
whether  CCC  should  finance  commodity 
contracts  on  a  cost  and  freight  (C&F) 
basis,  or  a  cost,  insurance  and  freight 
(CIF)  basis,  instead  of  requiring  separate 
contracts  for  the  commodity  and  the 
ocean  transportation.  Under  such 
contracts  the  commodity  supplier 
would  be  responsible  for  securing  ocean 
transportation. 

Respondents  were  concerned  that 
such  contracts  would  keep  smaller 
commodity  suppliers,  which  do  not 
own  or  control  vessels,  ftt>m  offering 
competitively.  They  also  noted  that  it 
would  be  more  difficult  to  enforce  cargo 
preference  requirements  for  use  of  U.S.- 
flag  vessels  with  C&F  or  CIF  sales. 
Several  comments  stated  that 
contracting  under  these  terms  would 
blur  the  distinction  between  the 
commodity  costs  and  the  freight  costs, 
complicating  both  commodity  price 
review  and  the  determination  of  "fair 
and  reasonable"  U.S.-flag  freight  rates 
by  the  Maritime  Administration, 
Department  of  Transportation.  The 
proposed  rule  retains  the  option  for 
such  contracts;  however,  permitting 
such  contracts  would  be  a  matter  of 
agency  policy,  as  at  present. 

Other  Comments 

The  proposed  rule  contains  several 
provisions  based  on  other  comments 
submitted  in  response  to  the  ANPRM. 
For  example,  shipping  agents  (firms 
helping  the  buyers  arrange  the  purchase 
and  shipment  of  Title  1  commodities) 
would  be  required  to  provide  complete 
information  on  the  firm  and  its  activities 
only  once  per  fiscal  year.  At  present, 
they  must  submit  the  information  each 
time  a  firm  is  nominated  by  a  recipient. 
The  firm  would  certify,  in  conjunction 
with  any  subsequent  nominations  as 
shipping  agent  during  the  fiscal  year, 
that  the  information  initially  submitted 
was  still  current,  or  would  specify  any 
changes.  This  proposal  would  reduce 
the  reporting  burden  on  shipping  agents 
and  also  save  a  small  amount  of  FAS 
staff  time. 

Another  comment  recoiipmended  that 
the  Form  FAS-359  ("Declaration  of 
Sale  ")  and  the  Form  CCC-105  ("Request 
for  Vessel  Approval")  be  eliminated.  We 
believe  that  it  is  necessary  to  retain  a 
written  price  approval  document,  a 
purpose  served  by  the  existing 
"Declaration  of  Sale"  form.  This  key 
document  insures  that  all  parties — the 
commodity  supplier,  FAS,  and  the 
entity  making  payment — clearly 
understand  the  terms  of  the  sale  as 
approved  for  financing  by  CCC.  The 
document  includes  the  unit  price, 
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delivery  period,  and  commodity 
specifications. 

The  Form  CCC-105,  submitted  to  FAS 
by  the  charterer,  is  the  formal  written 
notification  from  the  importer  regarding 
the  ocean  freight  contract  and  contains 
the  information  on  which  the  written 
"Advice  of  Vessel  Approval"  is  based     " 
(Form  CCC-loe).  The  latter  form  is  a 
required  payment  docimient,  which 
shows  the  amount  of  freight  to  be 
financed  by  CCC,  along  with  the  main 
contract  terms.  If  the  Form  CCC-105 
were  eliminated,  the  CCC-106  would  be 
more  likely  to  contain  errors  and  thus 
delay  payment  to  the  supplier. 

Other  Key  Changes 

The  proposed  rule  would  contain  a 
definition  of  "private  entity,"  and 
would  amend  the  definition  of 
"participant"  to  cover  both  private 
entities  and  foreign  countries.  This 
reflects  the  FAIR  Act  of  1996  which 
permitted  title  I  agreements  to  be  signed 
with  private  entities.  (References  to 
"private  trade  entities,"  no  longer 
included  under  the  legislation,  have 
been  deleted.)  The  proposed  rule  would 
require  that,  in  order  to  participate,  a 
private  entity  would  need  to  have  a 
legal  presence  in  the  United  States. 

The  proposed  rule  would  eliminate 
the  requirement  in  existing  §  17.7  that 
prospective  commodity  suppliers  must 
submit  information  to  the  P.L.  480 
Operations  Division,  FAS,  including  a 
current  financial  statement,  to  be 
determined  eligible  to  participate.  Any 
supplier  eligible  under  the  GSM-102  or 
GSM-103  programs  could  participate. 
Financial  information  on  the  firm  and 
experience  as  an  exporter  are  not 
required  for  eligibility  under  the  GSM- 
102  and  GSM-103  programs,  which  are 
fully  commercial.  Comments  are 
requested  as  to  whether  the  bid  and 
performance  bond  requirements  in  the 
importer's  IFB  would  be  sufficient  to 
insure  performance  by  a  supplier. 

Approximately  ten  firms  per  year 
wish  to  become  eligible  commodity 
suppliers  under  title  I.  Two  or  three  of 
those  firms  are  already  eligible  under 
the  GSM  programs,  and  would  have  no 
additional  reporting  burden  to  be 
eligible  under  title  I.  The  remaining 
seven  or  eight  firms  would  require  only 
about  an  hour  to  develop  the 
information  needed  for  eligibility  under 
the  GSM  programs  instead  of  the  three 
hours  currently  estimated  for  title  I.  FAS 
would  also  save  a  small  amount  of  staff 
time  by  deleting  this  separate  eligibility 
requirement  for  title  I  suppliers. 

The  proposed  rule  would  also  require 
that  cotton  suppliers  report  sales  to 
FAS,  instead  of  to  the  Kansas  City 
Commodity  Office,  Farm  Service 


Agency.  FAS  would  become  responsible 
for  price  review  and  for  vessel  approval 
for  cotton  shipments,  as  it  is  now  for  all 
other  commodities  purchased  under 
title  I. 

The  proposed  rule  would  eliminate 
the  requirement  in  existing  §  17.12  that 
suppliers  report  to  USDA  any  payments 
made  to  representatives  of  the  importer 
or  importing  country.  The  underlying 
legislation  was  repealed  in  December 
1995  by  the  Federal  Reports  Elimination 
and  Sunset  Act  of  1995.  CCC  will  not 
finance  such  payments,  however,  except 
for  ocean  transportation  brokerage 
commissions  which  do  not  exceed  2- 
V2%  of  the  freight. 

The  ocean  transportation  provisions 
in  §  17.8(b)(2)  of  the  proposed  rule 
would  not  contain  the  prohibition  in 
existing  §  17.14(b)(2)  against 
"clarification  or  submission  of 
additional  information"  under 
competitive  freight  IFB's.  This  is  not 
intended  to  reflect  a  substantive  policy 
change.  Only  freight  offers  which  were 
responsive  to  the  terms  of  the  IFp  as  of 
the  date  and  time  for  receipt  of  oiTerS 
could  be  considered,  as  at  present.  No 
information  or  clarification  submitted 
after  that  date  and  time  could  be  used 
to  make  the  offer  responsive.  The 
prohibition  against  negotiation  also 
remains  in  the  regulations.  This  change 
would  simply  acknowledge  that  it  is 
occasionally  necessary  to  seek  factual 
information  after  an  offer  has  been 
submitted,  such  as  the  maximum 
tonnage  which  can  be  loaded  at  a    , 
certain  port,  given  existing  draft 
conditions  and  stowage  factors  for  the 
commodity  in  question. 

The  proposed  rule  does  not  contain 
the  requirement  in  existing  §  17.18(c)(7) 
that  a  "transshipment  certification"  be 
placed  on  the  commodity  invoice  in 
certain  circumstances.  The  Maritime 
Administration  of  the  U.S.  Department 
of  Transportation  published  a  final  rule 
on  May  17, 1996  (61  FR  24895)  which 
amended  the  definition  of  "available" 
commercial  U.S.-flag  service  for 
shipments  during  the  1996-2000  Great 
Lakes  shipping  seasons.  This  change 
made  the  transshipment  certification 
unnecessary.  (Purchase  authorizations 
for  affected  commodities  already 
exempt  exporters  from  this 
requirement.) 

The  proposed  rule  would  not  provide 
for  the  obsolete  "letter  of  conditional 
reimbursement"  procedure  (existing 
§  17.4(h)),  nor  for  the  "reimbursement 
method  of  financing,"  (existing  §  17.16) 
which  would  no  longer  be  necessary 
with  direct  payment  to  suppliers  by 
CCC. 


List  of  Subjects  in  7  CFR  Part  17 

Agricultural  commodities,  Exports, 
Finance,  Maritime  carriers. 

Accordingly,  it  is  proposed  to  revise 
Part  17  of  7  CFR  as  follows: 

PART  17— SALES  OF  AGRICULTURAL 
COMMODITIES  MADE  AVAILABLE 
UNDER  TITLE  I  OF  THE 
AGRICULTURAL  TRADE 
DEVELOPMENT  AND  ASSISTANCE 
ACT  OF  1954.  AS  AMENDED 

Subpart  A — Regulations  Governing  the 
Financing  of  Commercial  Sales  of 
Agricultural  Commodities 

17.1  General. 

17.2  Definition  of  terms. 

17.3  Purchase  authorizations. 

17.4  Agents  of  the  participant  or  importer. 

17.5  Contracts  between  commodity 
suppliers  and  importers. 

17.6  Discounts,  fees,  commissions  and 
payments. 

17.7  Notice  of  sale  procedures. 

17.8  Ocean  transportation. 

17.9  CCC  payment  to  suppliers. 

17.10  Refunds  and  insurance. 

17.11  Recordkeeping  and  access  to  records. 

Authority:  7  U.S.C.  1701-1704. 1731- 
1736b,  1736f.  5676;  E.O.  12220,  45  FR  44245. 
3  CFR.  1980  Comp..  p.  263. 

Subpart  A — Regulations  Governing  the 
Financing  of  Commercial  Sales  of 
Agricultural  Commodities 

S  17.1    General. 

(a)  What  this  subpart  covers.  This 
subpart  contains  the  regulations 
governing  the  financing  of  the  sale  and 
exportation  of  agricultural.commodities 
by  the  Commodity  Credit  Corporation 
(CCC),  through  private  trade  channels  to 
the  maximum  exteht  practicable,  under 
the  authority  of  Title  I  of  the 
Agricultural  Trade  Development  and 
Assistance  Act  of  1954,  as  amended 
(hereinafter  called  "the  Act"). 

(b)  Agricultural  commodities 
agreements.  (1)  Under  the  Act.  the 
Government  of  the  United  States  enters 
into  Agricultural  Commodities 
Agreements  with  governments  of  foreign 
countries  or  with  private  entities.  These 
agreements  cover  financing  of  the  sale 
and  exportation  of  agricultural 
commodities,  including  certain  ocean 
transportation  costs. 

(2)  Agricultural  Commodities 
Agreements  may  provide  that  a 
participant  will  repay  CCC  for  the 
financing  extended  by  CCC  either  ia 
dollars  or  in  local  currencies. 

(c)  Purchase  authorizations.  This 
subpart  covers,  among  other  things,  the 
issuance  by  the  General  Sales  Manager 
of  purchase  authorizations  which 
authorize  the  participant  to 
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(1)  Purchase  agricultural  commodities 
and 

(2)  Procure  ocean  transportation 
therefor. 

(d)  Financing.  For  amounts  to  be 
financed  by  CCC,  CCC  will  pay  the 
supplier  of  commodity  or  of  ocean 
transportation  upon  receipt  of  the 
documents  specified  in  the  subpart,  the 
purchase  authorization  and  the  IFB.  The 
cost  of  ocean  freight  or  ocean  freight 
differential  will  be  financed  by  CCC 
only  when  specifically  provided  for  in 
the  purchase  authorization. 

(e)  Where  information  is  available. 
General  information  about  operations 
under  this  subpart  is  available  fi-om  the 
Director,  Public  Law  480  Operations 
Division,  Foreign  Agricultural  Service, 
U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250-1033. 
Information  about  financing  operations 
under  this  subpart,  including  forms 
prescribed  for  use  thereunder,  is 
available  from  the  Controller, 
Commodity  Credit  Corporation,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  D.C.  20013-2415. 

{17^    Definition  of  tanns. 

Terms  used  in  the  regulations  in  this 
subpart  are  defined  or  identified  as 
follows,  subject  to  amplification  in 
subseauent  sections: 

Affiliate  and  associated  company — 
any  legal  entity  which  owns  or  controls, 
or  is  owned  or  controlled  by,  another 
legal  entity.  For  a  corporation, 
ownership  of  the  voting  stock  is  the 
controlling  criterion.  A  legal  entity  is 
considered  to  own  or  control  a  second 
legal  entity  if— 

(1)  The  legal  entity  owns  an  interest 
of  50  percent  or  more  in  the  second 
legal  entity,  or 

(2)  The  legal  entity  and  one  or  more 
other  legal  entities,  in  which  it  owns  an 
interest  of  50  percent  or  more,  together 
own  an  interest  of  50  percent  or  more 
in  the  second  legal  entity,  or 

(3)  The  legal  entity  owns  an  interest 
of  50  percent  or  more  in  another  legal 
entity  which  in  turn  owns  an  interest  of 
50  percent  or  more  in  the  second  legal 
entity. 

CCC— the  Commodity  Credit 
Corporation,  U.S.  Department  of 
Agriculture. 

Commodity — an  agricultural 
commodity  produced  in  the  United 
States,  or  product  thereof  produced  in 
the  United  States. 

Controy/er— the  Controller, 
Conunodity  Credit  Corporation,  or  the 
Controller's  designee. 

Copy— a  photocopy  or  other  type  of 
copy  of  an  original  document  showing 
all  data  shown  on  the  original, 
including  signature  ur  the  name  of  the 


person  signing  the  original  or,  if  the 
signature  or  name  is  not  shown  on  the 
copy,  a  statement  that  the  original  was 
signed. 

Z)e/jvery— the  transfer  to  or  for  the 
account  of  an  importer  of  custody  and 
right  of  possession  of  the  commodity  at 
U.S.  ports  or  Canadian  transshipment 
points  in  accordance  with  the  delivery 
terms  of  the  contract  and  purchase 
authorization.  For  purposes  of 
financing,  delivery  is  deemed  to  occur 
as  of  the  on-board  date  shown  on  the 
ocean  bill  of  lading. 

Destination  country— the  foreign 
country  to  which  the  commodity  is 
exported. 

D/recfor— the  Director,  Public  Law 
480  Operations  Division,  Foreign  ■ 
Agricultural  Service. 

Expediting  services — services 
provided  to  the  vessel  owner  at  the 
discharge  port  in  order  to  facilitate  the 
discharge  and  sailing  of  the  vessel;  this 
may  include  assisting  with  paperwork, 
obtaining  permits  and  inspections, 
supervision  and  consultation. 

FAS — the  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture. 

FSA — the  Farm  Service  Agency,  U.S. 
Department  of  Agriculture. 

FSA  Office — the  office  designated  in 
the  purchase  authorization  to 
administer  this  financing  operation  on 
behalf  of  CCC. 

Finance— To  expend  CCC  funds, 
whether  or  not  the  participant  is 
required  to  repay  the  funds  to  CCC.  For 
example,  this  subpart  refers  to  CCC 
"financing"  both  the  ocean  freight 
differential,  which  the  participant  does 
not  repay,  and  the  commodity  cost, 
which  the  participant  does  repay. 

Form  CCG-1 06— the  form  entitled 
"Advice  of  Vessel  Approval." 

Form  CCC-329—the  signed  original  of 
the  form  entitled  "Supplier's 
Certificate." 

General  Sales  Manager  and  GSA*— the 
General  Sales  Manager,  FAS,  or  the 
General  Sales  Manager's  designee. 

Importer — the  person  that  contracts 
with  the  supplier  for  the  importation  of 
the  commodity.  The  importer  may  be 
the  participant  or  any  person  to  which 
a  participant  has  issued  a 
subauthorization. 

Importing  country— any  nation  with 
which  an  agreement  has  been  signed 
under  the  Act. 

Invitation  for  bids  and  IFB— a 
publiclv  advertised  request  for  o^rs. 

Legal  entity  includes,  but  is  not 
limited  to,  an  individual  (except  that  an 
individual  and  his  or  her  spouse  and 
their  minor  children  are  considered  as 
one  legal  entity),  partnership, 
association,  company,  corporation  and 
trust. 


Letter  of  credit — an  irrevocable 
commercial  letter  of  credit  issued, 
confirmed,  or  advised  by  a  banking 
institution  in  the  United  States  and 
payable  in  U.S.  dollars. 

Local  currency  and  foreign  currency — 
interchangeable  terms;  the  currency  of 
the  importing  or  destination  country. 

Notice  of  arrival — a  written  notice  in 
accordance  with  §  17.8(g)  stating  that 
the  vessel  has  arrived  at  the  first  port  of 
discharge. 

Ocean  bill  of  lading — 

(1)  In  the  case  of  cargo  carried  on  a 
vessel  other  than  LASH  barges:  An  "on- 
board" bill  of  lading,  or  a  bill  of  lading 
with  an  "on-board"  endorsement,  which 
is  dated  and  signed  or  initialed  on 
behalf  of  the  carrier,  or 

[2]  In  the  case  of  cargo  carried  in  a 
LASH  barge: 

(i)  For  the  purpose  of  financing    . 
commodity  price,  an  "on-board"  bill  of 
lading  showing  the  date  the  commodity 
was  loaded  on  board  barges,  which  is 
dated  and  signed  or  initialed  on  behalf 
of  the  carrier,  or  a  bill  of  lading  or  a 
LASH  barge  bill  of  lading  with  an  "on- 
board barge"  endorsement  which  is 
dated  and  signed  or  initialed  on  behalf 
of  the  carrier. 

(ii)  For  the  purpose  of  financing  ocean 
freight  or  ocean  freight  differential,  a 
bill  of  lading  which  is  dated  and  signed 
or  initialed  on  behalf  of  the  carrier 
indicating  that  the  barge  containing  the 
cargo  was  placed  aboard  the  vessel 
named  in  the  Form  CCC-106  not  later 
than  eight  running  days  after  the  last 
LASH  barge  loading  date  (contract 
layday)  specified  in  the  Form  CCC-106. 
This  may  be  either  an  "on  board"  bill 
of  lading  or  a  bill  of  lading  or  a  LASH 
barge  bill  of  lading  with  an  "on-board 
ocean  vessel"  endorsement. 

(3)  Documentary  requirements  for  a 
copy  of  an  "ocean  bill  of  lading"  refer 
to  a  non-negotiable  copy  thereof. 

Ocean  freight  contract — a  charter 
party  or  liner  booking  note. 

Ocean  transportation — 
interchangeable  with  the  term  "ocean 
freight". 

Ocean  transportation  brokerage — 
services  provided  by  shipping  agents 
related  to  their  engagement  to  arrange 
ocean  transportation  and  services 
provided  by  ships  brokers  related  to 
their  engagement  to  arrange 
employment  of  vessels. 

Ocean  transportation-related 
services — furnishing  the  following 
services:  lightening,  stevedoring,  and 
bagging  (whether  these  services  are 
performed  at  load  or  discharge),  and 
inland  transportation,  i.e., 
transportation  from  the  dischai^  port  to 
the  designated  inland  point  of  entry  in 
the  destination  country,  if  the  discharge 
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port  is  not  located  in  the  destination 
country. 

Participant— \he  collective  term  used 
to  denote  the  importing  country  or  the 
private  entity  with  which  an  agreement 
has  been  negotiated  under  the  Act. 

Person — an  individual  or  other  legal 
entity. 

Private  entity — the  nongovernmental 
legal  entity  with  which  an  agreement 
has  been  signed  under  the  Act.  A 
foreign  private  entity  must  maintain  a 
bona  fide  business  office  in  the  United 
States  and  have  a  person,  principal,  or 
agent  on  whom  service  of  judicial 
process  may  be  had  in  the  United  States. 

Purchase  authorization — Form  FAS- 
480,  "Authorization  to  Purchase 
Agricultural  Commodities,"  issued  to  a 
participant  under  this  subpart. 

Purchasing  agent — any  person 
engaged  by  a  participant  to  prociu^ 
agricultural  commodities. 

Secretory— the  Secretary  of 
Agriculture  of  the  United  States,  or  the 
Secretary's  designee. 

Selling  agent — a  representative  for  the 
supplier  of  the  commodity,  who  is  not 
employed  by  or  otherwise  connected 
with  the  importer  or  the  participant. 

Shipping  agentt— any  person  engaged 
by  a  participant  to  arrange  ocean 
transportation. 

Ships  broker— any  person  engaged  by 
a  supplier  of  ocean  transportation  to 
arrange  employment  of  vessels. 

Supplier— any  person  who  sells  a 
commodity  to  an  importer  under  the 
terms  of  a  purchase  authorization,  or 
who  sells  ocean  transportation  to  an 
importer  or  supplier  of  the  commodity 
under  the  terms  of  a  purchase 
authorization. 

United  Stotes— the  50  States,  the 
EHstrict  of  Columbia,  and  Puerto  Rico. 

USDA— the  U.S.  Department  of 
Agriculture;  includes  all  or  any  of  the 
agencies  mentioned  in  this  section. 

§  17.3    Purchase  authorizations. 

(a)  Issuance.  After  an  agreement  is 
signed,  the  GSM  will  issue  a  purchase 
authorization  to  the  participant  for  each 
commodity  included  in  the  agreement. 

(b)  Contents.  Each  purchase 
authorization  includes  the  following 
information: 

(1)  The  commodity  to  be  purchased 
and  specifications,  approximate 
quantity  and  maximum  dollar  amount 
authorized; 

(2)  Contracting  requirements; 

(3)  The  contracting  period,  during  • 
which  suppliers  and  importers  must 
enter  into  contracts;  and  the  delivery 
period,  during  which  the  commodity 
must  be  delivered; 

(4)  The  terms  of  delivery  to  the 
importer; 


(5)  Documentation  required  for  CCC 
financing  in  addition  to  or  in  lieu  of  the 
documentation  specified  in  §  17.9; 

(6)  Provisions  relating  to  payment  to 
CCC,  if  applicable; 

(7)  The  address  of  the  FSA  office 
administering  the  financing  operation 
on  behalf  of  CCC; 

(8)  The  method  of  financing  provided 
under  the  Agricultural  Commodities 
Agreement; 

(9)  Any  provisions  relating  to 
financing  by  CCC  in  addition  to  or  in 
lieu  of  those  specified  in  this  subpart; 

(10)  Authorization  to  procure  ocean 
transportation,  and  provisions  relating 
to  the  financing  of  ocean  freight  or 
ocean  freight  differential,  as  applicable; 

(11)  Any  other  provisions  considered 
necessary  by  the  General  Sales  Manager. 

(c)  Applicabihty  of  this  subpart.  In 
addition  to  the  provisions  of  a  particular 
purchase  authorization,  each  purchase 
authorization,  unless  otherwise 
provided,  is  subject  to  the  provisions  of 
this  subpart  to  the  same  extent  as  if  the 
provisions  were  fully  set  forth  in  the 
purchase  authorization. 

(d)  Modification  or  revocation.  The 
General  Sales  Manager  reserves  the  right 
at  any  time  for  any  reason  or  cause 
whatsoever  to  supplement,  modify  or 
revoke  any  purchase  authorization, 
including  the  termination  of  deliveries, 
if  it  is  determined  to  be  in  the  interest 
of  the  U.S.  Government.  CCC  shall 
reimburse  suppliers  who  would 
otherwise  be  entitled  to  be  financed  by 
CCC  for  costs  which  were  incurred  as  a 
result  of  such  action  by  the  GSM  in 
connection  with  firm  sales  or  shipping 
contracts,  and  which  were  not  otherwise 
recovered  by  the  supplier  after  a 
reasonable  effort  to  minimize  such 
costs:  Provided,  however.  That  such 
reimbursement  shall  not  be  made  to  a 
supplier  if  the  GSM  determines  that  the 
GSM's  action  was  taken  because  the 
supplier  failed  to  comply  with  the 
requirements  of  the  regulations  in  this 
subpart  or  the  applicable  purchase 
authorization;  Provided  further.  That 
reimbursement  to  suppliers  of  ocean 
transportation  shall  not  exceed  the 
ocean  freight  differential  when  the 
purchase  authorization  provides  only 
for  financing  the  differential. 

(e)  Subauthorizations.  The  participant 
may  issue  subauthorizations  to 
importers  consistent  with  the  terms  of 
the  applicable  purchase  authorization. 
The  participant,  in  subauthorizing,  shall 
specify  to  importers  all  the  provisions  of 
the  applicable  purchase  authorization 
which  apply  to  the  subauthorization. 

(f)  Cotton  textiles.  (1)  Except  as 
provided  in  paragraph  (f)(2)  of  this 
section,  financing  of  textiles  under  this 
subpart  is  limited  to  cotton  yams  and 


fabrics  processed  up  to  and  including 
the  dyed  and  printed  state,  and 
preshrinking.  Any  processing  of  such 
yams  and  fabrics  beyond  this  stage  will 
be  at  the  expense  of  the  participant. 

(2)  Purchase  authorizations  may 
permit  cotton  textiles  processed  beyond 
the  stage  described  in  paragraph  (f)(1)  of 
this  section  to  be  purchased,  but  the 
maximum  financing  by  CCC  is  limited 
to  the  equivalent  value  of  the  cotton 
yams  and  fabrics  described  in  paragraph 
(f)(1)  of  this  section,  contained  in  the 
textiles,  plus  eligible  ocean 
transportation  costs. 

(3)  Financing  is  available  only  for 
textiles  manufactured  entirely  of  U.S. 
cotton  in  the  United  States. 

§17.4    Agents  Of  the  participant  or 
importer. 

(a)  General.  (1)  A  participant  or 
importer  is  not  r^uired  to  use  a 
purchasing  agent  or  shipping  agent,  or 
employ  the  services  of  any  other  agent, 
broker,  consultant,  or  other 
representative  (hereafter  "agent")  in 
connection  with  arranging  the  purchase 
of  agricultural  commodities  under  title 

I  of  the  Act  and  arranging  ocean 
transportation  for  such  commodities. 
However,  if  an  agent  is  used,  the 
participant  shall  submit  a  written 
nomination  of  the  agent  to  the  Deputy 
Administrator,  Export  Credits,  along 
with  a  copy  of  the  proposed  agreement 
between  the  participant  or  importer  and 
such  agent.  The  written  nomination 
shall  also  specify  the  period  of  time  to 
be  covered  by  the  nomination.  A  person 
may  not  act  as  agent  for  a  participant  or 
importer  unless  the  Eteputy 
Administrator,  Export  Credits,  has    ^ 
provided  a  written  statement  that  the 
nomination  is  accepted  in  accordance 
with  the  provisions  of  this  section. 

(2)  See  §  17.6(c)  regarding 
commissions,  fees,  or  other 
compensation  of  any  kind  to  agents  of 
a  participant  or  importer. 

(3)  A  freight  agent  employed  by  the 
Agency  for  International  Development 
under  titles  n  and  III  of  the  Act  is  not 
eligible  to  act  as  an  agent  for  the 
participant  or  importer  during  the 
period  of  such  employment.  A 
subcontractor  of  such  freight  agent  is 
not  eligible  to  act  as  an  agent  for  the 
participant  or  importer  during  the 
period  of  its  subcontract. 

(b)  Affiliate  defined.  For  purposes  of 
this  section,  the  tenm  affiliate  has  the 
meaning  provided  in  §  17.2  and,  in 
addition,  f»ersons  will  also  be 
considered  to  be  affiliates  if  any  of  the 
following  conditions  are  met: 

(1)  There  are  any  common  officers  or 
directors. 
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(2)  There  is  any  investment  by  eligible 
commodity  suppliers,  selling  agents,  or 
persons  engaged  in  furnishing  ocean 
transportation  or  ocean  transportation- 
related  services  for  commodities 
provided  under  any  title  of  the  Act, 
section  416(b)  of  the  Agricultural  Act  of 
1949,  or  the  Food  for  Progress  Act  of 
1985,  whether  or  not  any  part  of  the 
ocean  transportation  is  Hnanced  by  the 
U.S.  Government,  or  by  agents  of  such 
persons,  or  their  ofHcers  or  directors,  in 
the  agent  of  the  partici{>ant  or  importer. 

(3)  There  is  any  investment  by  the 
agent  of  the  participant  or  importer,  or 
its  officers  or  directors,  in  approved 
commodity  suppliers;  selling  agents;  or 
persons  engaged  in  furnishing  ocean 
transportation  or  ocean  transportation- 
related  services  for  commodities 
provided  under  any  title  of  the  Act, 
section  416(b)  of  the  Agricultural  Act  of 
1949,  or  the  Food  for  Progress  Act  of 
1985,  whether  or  not  any  part  of  the 
ocean  transportation  is  financed  by  the 
U.S.  Government,  or  in  agents  of  such 
persons.  These  conditions  include  those 
cases  in  which  investment  has  been 
concealed  by  the  utilization  of  any 
scheme  or  device  to  circumvent  the 
purposes  of  this  section  but  does  not 
include  investment  in  any  mutual  fund. 

(c)  Information  to  be  furnished.  A 
person  nominated  to  act  as  an  agent  of 
the  participant  or  importer,  and  any 
independent  contractor  that  may  be 
hired  by  such  person  to  perform 
functions  of  a  shipping  agent,  shall 
furnish  to  the  Deputy  Administrator. 
Export  Credits,  the  following 
information  or  documentation  as  may  be 
applicable: 

(1)  The  names  of  all  incorporators; 

(2)  The  names  and  titles  of  all  officers 
and  directors; 

(3)  The  names  of  all  affiliates, 
including  the  names  and  titles  of  all 
officers  and  directors  of  each  affiliate, 
and  a  description  of  the  type  of  business 
in  which  theaffiliate  is  engaged: 

(4)  The  names  and  proportionate 
share  interest  of  all  stockholders; 

(5)  If  beneficial  interest  in  stock  is 
held  by  other  than  the  named 
shareholders,  the  names  of  the  holders 
of  the  beneficial  interest  and  the 
proportionate  share  of  each; 

(6)  The  amount  of  the  subscribed 
capital; 

(7)  For  USDA  acceptance  of  a 
nomination  covering  services  provided 
during  each  U.S.  fiscal  year  (October  1— 
September  30),  a  written  statement 
signed  by  such  person: 

(i)  Certifying  that,  during  the  U.S. 
fiscal  year  covered  by  USDAs 
acceptance  of  the  nomination,  the 
person  has  not  engaged  in,  and  will  not 
engage  in,  supplying  commodities 


under  any  title  of  the  Act  or  the  Food 
for  Progress  Act  of  1985  or  furnishing 
ocean  transportation  or  ocean 
transportation-related  services  for 
commodities  provided  under  any  title  of 
the  Act,  section  416(b)  of  the 
Agricuhural  Act  of  1949,  or  the  Food  for 
Progress  Act  of  1985,  whether  any  part 
of  the  ocean  transportation  is  financed 
by  the  U.S.  Government;  and  that  the 
person  has  not  served  and  will  not  serve 
as  an  agent  of  firms  engaged  in 
providing  such  commodities,  ocean 
transportation  and  ocean  transportation- 
related  services; 

(ii)  Certifying  that,  for  ocean 
transportation  brokerage  services 
provided  during  the  U.S.  fiscal  year 
covered  by  USDA's  acceptance  of  the 
nomination,  the  person  has  not  shared 
and  will  not  share  freight  commissions 
with  the  particip>ant,  the  importer,  or 
any  agent  of  the  participant  or  the 
importer,  whether  CCC  finances  any 
part  of  the  ocean  freight.  CCC  will 
consider  as  sharing  a  commission  a 
situation  where  the  agent  forgoes  part  or 
all  of  a  commission  and  the  supplier  of 
ocean  transportation  pays  a  commission 
directly  to  the  participant,  the  importer, 
or  any  other  person  on  behalf  of  the 
participant  or  the  importer;  and 

(iii)  Undertaking  that,  during  the  U.S. 
fiscal  year  covered  by  USDA's 
acceptance  of  the  nomination,  affiliates 
of  such  [>erson  have  not  engaged  in  and 
will  not  engage  in  the  activities  or 
actions  prohibited  in  this  paragraph 
(c)(7). 

(8)  A  certification  that  neither  the 
person  nor  any  affiliates  has  arranged  to 
give  or  receive  any  payment,  kickback, 
or  illegal  benefit  in  connection  with  the 
person's  selection  as  agent  of  the 
participant  or  importer. 

(d)  USDA  acceptance.  (1)  USDA  will 
consider  accepting  the  nomination  of  a 
person  to  act  as  an  agent  of  the 
participant  or  importer  when  the 
documents  required  to  be  submitted  by 
this  section  are  received  by  the  Deputy 
Administrator,  Export  Credits. 

(2)  USDA's  acceptance  of  such 
nomination  shall  remain  in  effect  for  the 
period  of  time  requested  by  the 
participant  or  such  shorter  period  as  the 
Deputy  Administrator,  Export  Credits, 
may  determine.  USDA  will  withdraw 
such  acceptance  if  the  agent  of  the 
participant  or  importer,  or  any  of  the 
affiliates  of  such  agent,  violates  the 
certifications  or  undertakings  made 
pursuant  to  paragraphs  (c)  (7)  and  (8)  of 
this  section. 

(3)  A  person  is  required  to  submit  the 
information  and  documentation 
required  by  paragraph  (c)  of  this  section 
to  support  the  person's  first  nomination 
to  act  as  an  agent  of  any  participant  or 


importer  for  each  fiscal  year.  For    - 
subsequent  nominations  covering  the 
same  fiscal  year,  the  person  must 
provide  a  written  certification  that  all 
the  information  and  documentation 
provided  earlier  is  still  accurate  and 
complete,  or  must  provide  the  details  of 
any  changes. 

(e)  Notification.  The  Deputy 
Administrator,  Export  Credits  shall 
promptly  notify  persons  nominated  as 
agents  of  the  participant  or  importer,  of 
the  determination  or  of  the  need  for 
further  inquiry,  and  shall  provide  a 
written  response  within  30  calendar 
days  of  receipt  of  all  the  required 
documents.  If  USDA  will  not  accept  the 
nomination,  the  notification  shall  state 
the  reasons  therefor.  The  determination 
of  the  Deputy  Administrator,  Export 
Credits  is  effective  immediately  and 
continues  in  effect  pending  the  result  of 
any  appeal  to  the  General  Sales 
Manager. 

(f)  Non-acceptance  or  withdrawal.  (1) 
If  USDA  does  not  accept  the  nomination 
of  a  person,  or  if  acceptance  has  been 
withdrawn  pursuant  to  the  provisions  of 
this  section,  the  person  may,  within  30 
calendar  days,  present  to  the  General 
Sales  Manager,  orally  or  in  writing,  any 
reasons  as  to  why  such  action  should 
not  stand.  Nothing  in  this  paragraph 
shall  be  construed  as  to  prohibit  a 
person  whose  nomination  has  not  been 
accepted  or  whose  acceptance  has  been 
withdrawn  by  USDA  from  being 
nominated  at  a  later  time. 

(2)  If,  in  the  procurement  of 
commodities  made  available  under  title 
I,  Public  Law  480,  a  participant  or 
importer  uses  an  agent  whose 
nomination  has  not  been  accepted  in 
writing  by  the  Deputy  Administrator, 
Export  Credits,  USDA  may  withhold 
sales  approval. 

(3)  If,  in  the  shipping  of  commodities 
made  available  under  title  I,  Public  Law 
480,  a  participant  or  importer  uses  an 
agent  whose  nomination  has  not  been 
accepted  in  writing  by  the  Deputy 
Administrator,  Export  Credits,  USDA 
may  withhold  vessel  approval  or  may 
deduct  from  the  ocean  freight 
differential  to  be  paid,  the  amount  of 
any  commission  to  the  agent  in 
connection  with  the  shipment. 

(g)  No  competitive  advantage.  A 
shipping  agent  may  not  take  any  action 
which  would  give  a  competitive 
advantage  to  any  supplier  of 
commodities  or  ocean  transportation. 
This  includes,  but  is  not  limited  to, 
providing  advance  notice  of  IFB's  or 
amendments,  or  selectively  enforcing 
IFB  or  contract  requirements. 
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§  1 7.5    Contracts  between  contmodity 
suppliers  and  importers. 

(a)  Commodity  suppliers  and  selling 
agents.  (1)  In  order  to  participate  in  the 
Public  Law  480,  title  I  program,  a 
prospective  commodity  supplier  must 
submit  to  CCC  the  information  required 
by  7  CFR  1493.30. 

(2)  If,  at  the  time  the  commodity 
supplier  reports  the  sale  it  is  determined 
that  an  agent  employed  or  engaged  by  a 
commodity  supplier  to  obtain  a  contract 
is  not  a  selling  agent  as  defined  in 

§  17.2,  the  sale  will  not  be  eligible  for 
financing. 

(b)  Eligibility  for  financing.  To  be 
eligible  for  financing,  commodity 
contracts  must  comply  with  the 
following  requirements  unless 
otherwise  specified  in  the  purchase 
authorization. 

(1)  Commodity  contracts  between 
suppliers  and  importers  are  considered 
to  be  conditioned  on  the  approval  by 
USDA  of  the  contract  price; 
conformance  of  the  sale  to  the 
provisions  of  the  purchase 
authorization;  responsiveness  of  the 
ofiier  to  IFB  terms;  and  compliance  by 
the  supplier  and  the  selling  agent,  if 
any.  with  paragraph  (a)  of  this  section. 

12)  Importers  and  suppliers  must  enter 
into  contracts  within  the  contracting 
period  specified  in  the  purchase 
authorization.  The  contracts  must 
provide  for  deliveries  to  the  importer  in 
accordance  with  the  delivery  terms  and 
during  the  delivery  period  specified  in 
the  purchase  authorization,  or  any 
amendment  or  modification  thereto. 

(3)  Contracts  for  a  commodity,  under 
a  purchase  authorization  which  limits 
delivery  terms  to  f.o.b.  or  f.a.s.,  must  be 
separate  and  apart  from  the  contracts  for 
ocean  transportation  of  the  commodity. 

(4)  The  supplier's  sales  price  may  not 
exceed  the  prevailing  range  of  export 
market  prices  as  applied  to  the  terms  of 
sale  at  the  time  of  sale,  as  determined 
by  USDA.  The  "time  of  sale"  is  the  date 
and  time  specified  in  the  IFB  for  receipt 
of  offers;  or  the  date  of  the  contract 
amendment  if  the  amendment  affects 
the  sale  price,  as  determined  by  USDA. 
The  contract  price  may  not  be  on  a  cost 
plus  a  percentage-of-cost  basis. 

(c)  Contracting  procedures — (1) 
Purchasing — general,  (i)  Importers  must 
purchase  commodities  on  the  basis  of 
IFB's. 

(ii)  The  participant  shall  maintain  a 
record  of  all  offers  received  firom 
suppliers  until  the  expiration  of  three 
years  after  final  payment  under 
contracts  awarded  under  the  purchase 
authorization.  The  GSM  may  examine 
these  records  or  request  specific 
information  in  connection  with  the 
offers. 


(2)  Invitations  for  bids.  The  following 
conditions  shall  apply  on  all  purchases 
of  commodities  on  the  basis  of  IFB's: 

(i)  The  General  Sales  Manager  must 
approve  the  terms  of  the  IFB  before  it  is 
issued  by  the  importer. 

(ii)  The  importer  shall  issue  the  IFB 
in  the  United  States  and  shall  open  all 
offers  in  public  in  the  United  States  at 
the  time  and  place  specified  in  the  IFB. 

(iii)  The  IFB  must  permit  submission 
of  offers  from  all  suppliers  who  meet  the 
requirements  of  this  subpart. 

(iv)  The  IFB  may  not  preclude  offers 
for  shipment  from  any  United  States 
port(s)  unless  the  purchase 
authorization  provides  for  exportation 
only  from  certain  ports. 

(v)  The  IFB  may  not  establish 
minimum  quantities  tot>e  offered  dl- 
which  will  be  considered. 

(vi)  The  IFB  must  be  in  compliance 
with  the  regulations,  the  purchase 
authorization,  and  sound  commercial 
standards. 

(3)  Contract  awards,  (i)  The  importer 
shall  consider  only  offers  which  are 
responsive  to  the  IFB  and  shall  make 
awards  either  on  the  basis  of  the  lowest 
commodity  price(s)  offered  or  on  the 
basis  of  lowest  landed  cost.  However, 
when  vessels  offered  under  the  flag  of 
the  participant,  the  importing  country  or 
the  destination  country;  or  vessels 
controlled  by  the  participant,  the 
importing  country  or  the  destination 
country  are  to  be  used,  the  participant 
must  purchase  commodities  for 
shipment  on  such  vessels  only  on  the 
basis  of  the  lowest  commodity  price(s) 
offered.  This  limitation  may,  however ,_ 
be  waived  by  the  GSM: 

(A)  When  the  lowest  commodity 
price(s)  offered  are  in  locations  where 
vessels  cannot  reasonably  be  made 
available  without  a  substantial  increase 
in  freight  costs  to  the  participant; 

(B)  For  small  quantities  offered  at 
additional  loading  points  (in  aggregate 
not  more  than  15  percent  of  the  total 
tonnage  offered  by  a  vessel);  or 

(C)  Where  this  limitation  would 
conflict  with  the  purposes  of  the 
program. 

(ii)  For  purposes  of  this  section, 
"lowest  commodity  price(s)"  means  the 
lowest  commodity  price(s)  offered  for 
loading  onto  the  type  of  vessel  (dry  bulk 
carrier,  tanker,  etc.)  to  be  utilized  to 
carry  the  commodity  purchased. 

(iii)  For  purposes  of  this  section, 
"lowest  landed  cost"  means  the 
combination  of  commodity  price  and  " 
ocean  freight  rate  resulting  in  the  lowest 
total  cost  to  deliver  the  commodity  to 
the  importing  country,  considering  the 
quantity  which  must  be  shipped  on 
privately  owned  U.S.-flag  commercial 
vessels,  as  determined  by  the  Director. 


Lowest  landed  cost  may  be  defined  on 
either  a  foreign  flag  or  U.S.  flag  basis. 
Awards  may  not  be  made  on  the  lowest 
landed  cost  basis  unless  IFB's  are  issued 
for  commodity  and  ocean  freight  so  that 
all  commodity  and  ocean  freight  offers 
are  reviewed  simultaneously. 

(iv)  Participants  are  encouraged  to 
purchase  commodities  on  the  basis  of 
lowest  landed  cost  when  U.S.  flag 
vessels  are  to  be  used.  If  such 
commodity  purchases  are  not  made  on 
the  basis  of  lowest  landed  cost  (U.S. 
flag),  ocean  freight  differential  payments 
will  nonetheless  be  calculated  on  the 
rates  of  U.S.  flag  vessels  which  would 
represent  the  lowest  landed  cost. 

(v)  Announcement  of  award^  shall  be 
made  in  the  United  States.  The  importer 
shall  promptly  submit  to  the  Director 
copies  of  all  offers  received  with  a  copy 
of  the  IFB  which  was  issued.  No  sale 
can  be  approved  for  financing  until  this 
information  has  been  received  by  FAS. 
The  decision  of  the  GSM  shall  be  final 
regarding  the  responsiveness  of  offers  to 
IFB  terms  in  the  awarding  of  contracts. 

(d)  Contract  qaantity  eligible  for 
financing.  The  quantity  eligible  for 
financing  in  the  contract  between  the 
supplier  and  the  importer  may  not 
exceed  that  quantity  approved  by  the 
Public  Law  480  Operations  Division, 
FAS,  including  emy  approved^contract 
tolerance. 

(e)  Contract  disputes.  Contracts 
between  suppliers  and  importers  should 
stipulate  the  responsibility  of  each  party 
for  payment  of  any  costs  not  eligible  for 
financing  by  CCC.  Questions  as  t«^ 
payment  of  ineligible  costs  should  be 
resolved  between  the  contracting 
parties. 

(0  Contract  provisions.  Each  contract 
entered  into  for  financing  under  this 
subpart  is  deemed  to  include  all  terms 
and  conditions  required  by  this  subpart. 

(g)  Export  Trade  Act  (Webb-Pomerene 
Law).  A  supplier  who  is  a  member  of  a 
Webb-Pomerene  association  and  who 
enters  into  contracts  with  importers  as 
a  member  of  such  an  association  shall 
so  indicate  in  a  statement  on,  or 
attached  to,  the  copy  of  the  supplier's 
detailed  invoice  referred  to  in 
§  17.9(c)(2). 

§  17.6    Discounts,  fees,  commissions  and 
payments. 

For  purposes  of  this  section,  the  term 
"payment"  means  a  commission,  fee  or 
other  compensation  of  any  kind.  The 
term  "other  compensation  of  any  kind" 
includes  anything  given  in  return  for 
any  consideration,  services,  or  benefits 
received  or  to  be  received. 

(a)  Discounts.  If  a  contract  provides 
for  one  or  more  discounts  (including  but 
not  limited  to  trade  or  quantity 
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discounts  and  discounts  for  prompt 
payment)  whether  expressed  as  such  or 
as  "commissions"  to  the  importer,  CCC 
will  only  pay  the  invoice  amount  after 
the  discount  (supplier's  contracted  price 
less  all  discounts). 

(b)  Selling  agents.  (1)  A  supplier  may 
not  make  a  payment  to  a  selling  agent 
employed  or  engaged  by  the  supplier  to 
obtain  a  contract.  This  prohibition 
applies  to  any  payment  to  a  person  who 
has  acted  as  a  selling  agent  to  obtain  a 
contract  even  though  the  payment  may 
be  for  services  performed  that  are  not 
themselves  services  to  obtain  a  contract. 

(2)  A  person  is  deemed  to  act  "to 
obtain  a  contract"  if  the  person  acts  on 
behalf  of  a  commodity  supplier  to: 

(i)  Influence  a  buyer  to  award  a 
contract  to  the  supplier; 

(ii)  Give  the  supplier  a  competitive 
advantage  in  relation  to  other  potential 
suppliers;  or 

(iii)  Influence  CCC  to  approve  a 
contract  for  financing  under  these 
reeulations. 

(3)  CCC  will  not  consider  acts  which 
are  purely  ministerial  in  nature  and  do 
not  require  the  exercise  of  personal 
influence,  judgment,  or  discretion  (such 
as  attending  bid  openings  or  presenting 
offers  at  bid  openings),  or  services  to 
implement  a  contract  after  it  has  been 
entered  into  by  the  parties  (such  as 
handling  documentation  problems  or 
contract  disputes),  as  acts  to  obtain  a 
contract. 

(c)  Other  prohibitions.  (1)  Suppliers  of 
commodities  or  ocean  transportation 
may  not: 

(i)  Pay  a  commission  to  the 
participant  or  importer;  to  any  agency, 
including  an  agency  of  the  government 
of  the  importing  country  or  the 
destination  country;  or  to  a  corporation 
owned  or  controlled  by  the  participant 
or  the  government  of  the  importing 
country  or  the  destination  country. 

(ii)  Piay  a  commission  to  any  affiliate 
of  the  participant,  if  the  participant  is  a 
private  entity; 

(iii)  Make  any  payment  to  an  agent  of 
the  participant  or  importer,  in  the 
person's  capacity  as  such  agent,  other 
than  total  ocean  transp>ortation 
brokerage  commissions  which  do  not 
exceed  2>/i  percent  of  the  freight. 

(iv)  Pay  an  address  commission  or 
payment. 

(2)  For  ocean  transportation,  in 
addition  to  this  paragraph,  see  also 
§17.8(i). 

(3)  If  a  payment  is  made  in  violation 
of  this  section,  CCC  may  demand  dollar 
refund  of  the  entire  amount  financed  by 
CCC  under  the  contract. 

f17.7    Nonce  o(  sale  procMHifM. 

(a)  Telephonic  notice  of  sale.  The 
supplier  shall,  immediately  upon 


making  a  firm  sale,  telephone  a  notice 
of  sale  to  Public  Law  480  Operations 
Division,  FAS.  A  said  is  considered  firm 
when  the  supplier  has  been  notified  by 
the  importer  of  an  award,  even  though 
the  contract  is  conditioned  on  approval 
by  FAS  (see  §  17.5(b)(1).)  If  the  supplier 
fails  to  furnish  a  notice  of  sale  within  3 
working  days  after  the  date  of  sale,  CCC 
has  the  right  to  refuse  to  finance  the 
sale. 

(b)  Sale  approval.  (1)  Public  Law  480 
Operations  Division  will  notify  the 
supplier  by  telephone  of  approval  of  the 
notice  of  sale. 

(2)  The  supplier  will  prepare  Form 
FAS-359,  "Declaration  of  Sale,"  and 
submit  it  to  Public  Law  480  Operations 
Division  promptly  as  soon  as  FAS  has 
provided  the  OCC  Registration  Number 
to  the  supplier.  The  supplier  or  the 
supplier's  authorized  representative 
must  sign  the  form. 

(3)  Each  Form  FAS-359  shall  cover 
only  a  single  sale  contract.  If  a  sale  is 
made  under  two  or  more  purchase 
authorizations,  the  supplier  vrill  prepare 
separate  forms  for  each  purchase 
authorization. 

(4)  If  any  correction  is  needed  to  the 
Form  FAS-359,  the  supplier  must 
immediately  notify  FAS.  If  a  contract  is 
amended,  the  supplier  should  present 
the  original  Form  FAS-359  for  (wyment 
along  with  a  copy  of  the  written  USDA 
approval  of  the  contract  amendment. 

fc)  Sale  disappmval.  (1)  Public  Law 
480  Operations  Division,  FAS,  will 
notify  the  supplier  by  telephone  when 
a  sale  is  disapproved  for  financing.  The 
related  contract  between  the  supplier 
and  importer  shall,  for  purposes  of 
financing,  be  considered  null  and  void. 

(2)  On  receipt  of  a  notice  of 
disapproval,  the  supplier  shall  promptly 
notify  the  importer. 

(d)  Contract  delivery  period.  Price 
approval  is  limited  to  exports  made 
during  the  delivery  period  stated  in  the 
notice  of  sale  or  any  contract 
amendment  approved  by  the  Public  Law 
480  Operations  Division,  FAS.  If  the 
supplier  cannot  complete  delivery  by 
the  terminal  delivery  date  of  the 
contract  delivery  period,  the  supplier 
and  the  participant  or  importer  shall 
submit  a  notice  of  contract  amendment 
as  provided  in  paragraph  (e)  of  this 
section.  If  the  supplier  fails  to  comply, 

§  17.10(d)  of  the  regulations  shall  apply. 

(e)  Contract  amendments.  (1)  The 
supplier  and  the  participant  or  importer 
shall  each  submit  a  written  notice  of 
each  contract  amendment  to  the 
Director  immediately  after  the 
amendment  to  the  contract  is  made. 
This  includes  not  only  any  change  in 
the  contract  delivery  period  or  any  other 
terms  and  conditions  of  the  contract  as 


provided  in  the  information  given  in  the 
original  notice  of  sale  or  any 
amendment  thereto,  but  al^Q/any  change 
in  any  other  terms  and  conditions  of  the 
contract. 

(2)  The  notice  of  contract  amendment 
must  contain  the  following: 

(i)  A  request  that  USDA  approve  an 
amendment  to  the  specifically  identified 
sale  contract  between  (the  participant  or 
importer)  and  (the  commodity  supplier). 

(li)  A  statement  of  what  the 
amendment  consists  of  (as,  extension  of 
delivery  period  through  (date))  and  a 
detailed  explanation  of  the  reasons  for 
the  amendment. 

(iii)  A  statement  that  the  contract 
amendment  has  been  agreed  to  by  both 
buyer  and  seller. 

(3)  Public  Law  480  Operations 
Division,  FAS,  will  notify  the  supplier 
as  to  whether  the  amendment  is 
approved  or  disapproved. 

(4)  The  supplier  shall  furnish  a  copy 
of  the  USDA  approval  of  the 
amendment  with  other  dociunentation 
submitted  to  obtain  payment. 

(5)  If  the  supplier  rails  to  furnish 
notice  of  a  contract  amendment  to 
Public  Law  480  Operations  Division, 
FAS,  within  3  working  days  after  the 
date  of  such  amendment,  CCC  has  the 
right  to  refuse  to  finance  the  sale  or  any 
portion  of  the  sale. 

(6)  Any  amendment  must  be 
consistent  with  the  provisions  of  the 
purchase  authorization  and  this  subpart 
and  must  otherwise  be  acceptable  to 
Public  Law  480  Operations  Division. 
FAS. 

1 17  J    Ocean  transportation. 

(a)  General.  (1)  This  section  applies  to 
the  financing  of  ocean  freight  or  ocean 
fieight  differential.  Ocean  freight  will  be 
financed  by  CCC  only  to  the  extent 
specifically  provided  for  in  the  purchase 
authorization.  The  purchase 
authorization  may  provide  requirements 
in  addition  to  or  in  lieu  of  those 
specified  in  this  section. 

(2)  The  supplier  of  ocean 
transportation  must  be  engaged  in  the 
business  of  furnishing  ocean 
transportation  from  the  United  States 
and  must  have  a  person,  principal  or 
agent,  on  whom  service  of  judicial 
process  may  be  had  in  the  United  States. 

(3)  The  quantity  of  the  commodity 
which  must  be  shipped  on  privately 
owned  U.S.-flag  commercial  vessels  will 
be  determined  by  the  Director. 

(4)  The  supplier  of  ocean 
transportation  shall  release  copies  of  the 
ocean  bills  of  lading  to  the  supplier  of 
the  commodity  promptly  upon 
completion  of  loading  of  the  vessel. 

(5)  When  CCC  finances  any  part  of  the 
ocean  freight  or  the  ocean  freight 
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differential,  the  participant  must  open 
an  operable  irrevocable  letter  of  credit 
for  the  portion  of  the  ocean  freight  not 
financed  by  CCC  The  amount  of  the 
letter  of  credit  shall  be  computed  using 
the  information  provided  in  the  Form 
CCC-106.  The  letter  of  credit  shall 
provide  for  sight  payment  or  acceptance 
of  a  draft,  payable  in  U.S.  dollars,  on  the 
basis  of  the  quantities  specified  in  the 
applicable  ocean  freight  contract.  If  the 
supplier  of  ocean  transportation  accepts 
the  commodity  before  receipt  of  an 
acceptable  letter  of  credit  from  a  bank, 
the  supplier  takes  such  action  at  its  ovm 
risk.  This  action  in  itself  does  not  affect 
eligibility  for  CCC  financing. 

(b)  Contracting  procedures. — (1) 
Invitations  for  Bids  (IFB's).  (i)  Public 
freight  "Invitations  for  Bids"  are 
required  in  the  solicitation  of  freight 
offers  from  all  U.S.  and  non-U.S.  flag 
vessels  when  CCC  is  financing  any 
portion  of  the  ocean  height. 

(ii)  For  non-U.S.  flag  vessels  when 
CCC  is  not  financing  any  portion  of  the 
ocean  freight,  pubHc  frei^t  IFB's  are 
also  required  unless  otherwise 
authorized  by  the  Director,  or  unless  the 
participant  requires  the  use  of  vessels 
under  its  flag,  the  flag  of  the  destination 
country,  or  other  non-U.S.  flag  vessels 
under  its  control.  Vessels  considered  to 
be  under  the  control  of  the  participant 
or  the  destination  country  include 
vessels  under  time  charters,  bare  boat 
charters,  consecutive  voyage  charters,  or 
other  contractual  arrangements  for  the 
carriage  of  commodities  which  provide 
guaranteed  access  to  vessels. 

(iii)  Prior  to  release  to  the  trade,  all 
freight  IFB's  must  be  submitted  to  the 
Director  for  approval.  Freight  IFB's  must 
be  issued  by  means  of  the 
Transportation  News  Ticker,  New  York, 
plus  at  least  one  other  means  of 
communication. 

(iv)  All  freight  IFBs  must: 

(A)  Specify  a  closing  time  for  the 
receipt  of  offers  and  state  that  late  offers 
will  not  be  considered; 

(B)  Provide  that  ofiiers  are  required  to 
have  a  canceling  date  no  later  than  the 
last  contract  layday  specified  in  the  IFB; 

(C)  Provide  the  same  deadline  for 
receipt  of  offers  from  both  U.S.  flag 
vessels  and  non-U.S.  flag  vessels. 

(2)  Competitive  bidding.  When  CCC  is 
financing  any  portion  of  the  freight,  all 
offers  shall  be  opened  in  public  in  the 
United  States  at  the  time  and  place 
specified  in  the  IFB.  Offers  shall  be 
opened  prior  to  receipt  of  offers  for  the 
sale  of  commodities  as  the  Director 
determines  appropriate.  Only  offers 
which  are  responsive  to  the  IFB  may  be 
considered,  and  no  negotiation  shall  be 
permitted. 


(3)  Records  of  offers.  Copies  of  all 
offers  received  must  be  promptly 
furnished  to  the  Director,  who  may 
require  the  participant,  or  its  shipping 
agent,  to  submit  a  written  certification 
to  the  GSM  that  all  offers  received  (with 
the  times  of  receipt  designated  thereon) 
were  transmitted  to  the  Department.  For 
purposes  of  this  paragraph  "time  of 
receipt"  shall  be  the  time  a  hand-carried 
offer,  mailed  offer,  or  telegram  was 
received  at  the  designated  location  for 
presentation  or,  if  transmitted 
electronically,  the  time  the  offer  was 
received,  as  supported  by  evidence 
satisfactory  to  the  Director. 

(4)  Re-tenders.  The  Director  may 
permit  or  require  a  participant  to  refuse 
any  and  all  bids,  and  in  such  case  a 
participant  may  conduct  a  re-tender 
with  the  approval  of  the  Director.  The 
Director  shall  not  approve  or  require 
height  re-tenders  unless  they  will 
increase  the  likelihood  of  meeting  U.S. 
flag  cargo  preference  requirements,  will 
permit  the  desired  quantity  to  be 
shipped,  will  likely  result  in  reduced 
CCC  expenditures,  or  are  otherwise 
determined  to  be  in  the  best  interest  of 
the  program. 

(c)  Request  for  vessel  approval.  The 
pertinent  terms  of  all  proposed  charters 
and  all  proposed  liner  bookings, 
regardless  of  whether  any  portion  of 
ocean  freight  is  financed  by  CCC,  must 
be  submitted  to  the  Director  for  review 
and  approval  before  fixture  of  the 
vessel.  Tentative  advance  vessel 
approvals  may  be  obtained  by  telephone 
provided  Form  CCC-105.  Ocean 
Shipment  Data — Pub.  L.  480  (Request 
for  Vessel  Approval),  is  furnished 
promptly  confirming  the  information 
supplied  by  telephone.  The  Form  CCC- 
105  shall  be  submitted  in  duplicateto 
the  Director. 

(d)  Advice  of  vessel  approval.  (1) 
USDA  will  give  written  approval  of 
charters  and  liner  bookings  on  Form 
CCC-106,  "Advice  of  Vessel  Approval." 
The  Form  CCC-106  will  state  whether 
CCC  will  finance  any  part  of  the  ocean 
freight.  For  f.a.s.  or  f.o.b.  shipments, 
CCC  will  issue  a  signed  original  of  Form 
CCC-106  to  the  ocean  carrier  when  CCC 
finances  any  part  of  the  ocean  freight. 
For  C.&  f.  or  c.i.f.  shipments,  CCC  will 
issue  Form  CCC-106  to  the  supplier  of 
commodity. 

(2)  If  CJCC  agrees  to  finance  any 
portion  of  the  ocean  freight,  the 
participant  or  its  agent  shall  forward  a 
copy  of  the  ocean  freight  contract 
immediately  after  execution  to  the 
Director  for  review  and  approval  prior 
to  issuance  of  Form  CCC-106. 

(3)  CCC  may  also  require  the  supplier 
of  ocean  transportation  to  submit  copies 
of  lightening,  stevedoring,  or  bagging 


contracts  for  any  voyage  for  which  CCC 
finances  ocean  freight  or  ocean  freight 
differential. 

(e)  Special  charter  party  provisions 
required  when  any  part  of  ocean  freight 
is  financed  by  COO.  This  paragraph 
applies  when  CCC  finances  any  part  of 
the  ocean  freight  for  conunodities 
booked  on  charter  terms.  In  the  event  of 
any  conflict  between  the  provisions  of 
the  regulations  in  this  subpart  and  the 
charter  party  or  ocean  bills  of  lading 
issued  pursuant  thereto,  the  provisions 
of  the  regulations  in  this  subpart  shall 
prevail.  The  charter  party  shall  contain 
or,  for  the  purpose  of  financing  pursuant 
to  the  regulations  in  this  subpart,  be 
deemed  to  contain  the  following 
provisions: 

(1)  That  if  there  is  any  failure  on  the 
part  of  the  supplier  of  ocean 
transportation  to  perform  the  charter 
party  after  the  vessel  has  tendered  at  the 
loading  port,  the  charterer  shall  be 
entitled  to  inciu-  all  expenses  which  in 
the  judgment  of  the  General  Sales 
Manager  are  required  to  enable  the 
vessel  to  carry  out  her  obligations  imder 
the  charter  party  including,  but  not 
limited  to,  expenses  for  lifting  any  liens 
asserted  against  the  vessel. 

(2)  That,  notwithstanding  any  prior 
assignments  of  freight  made  by  the 
owner  or  operator,  the  expenses 
authorized  in  paragraph  (e)(1)  of  this 
section  may  be  deducted  from  the 
freight  earned  under  the  charter  party. 

(3)  That  ocean  freight  is  earned  and 
that  100%  thereof  is  payable  by  the    - 
charterers  when  the  vessel  and  cargo 
arrive  at  the  first  port  of  discharge, 
subject  to  paragraph  (e)(4)  of  this 
section,  and  to  the  further  condition  that 
if  a  force  majeure  as  described  in 
paragraph  (l)(l)  of  this  section  results  in 
the  loss  of  part  of  the  vessel's  cargo, 
100%  of  the  ocean  freight  is  payable  on 
the  part  so  lost.  This  provision  does  not 
relieve  the  carrier  of  the  obligation  to 
carry  to  other  points  of  discharge  if  so 
reouired  by  the  charter  party. 

(4)  That  if  a  force  majeure  as 
described  in  paragraph  (1)(1)  of  this 
section  prevents  the  vessel's  arrival  at 
the  first  port  of  discharge,  the  freight 
shall  be  payable  by  the  charterer  at  the 
time  the  General  Sales  Manager 
determines  that  such  force  majeure  was 
the  cause  of  nonarrival. 

(5)  That  laydays  are  non-reversible. 

(6)  That  in  a  dispute  involving  any 
rights  and  obligations  of  CCC,  including 
rights  and  obligations  as  successor  or 
assignee,  which  caimot  be  settled  by 
agreement,  the  dispute  shall  not  be 
subject  to  arbitration. 

(fj  Special  charter  party  information 
required  when  any  part  of  ocean  freight 
is  financed  by  CCC.  When  CCC  finances 


3820 


Federal  Register  /  Vol.  62,  No.  17  /  Monday.  January  27.  1997  /  Proposed  Rules 


any  part  of  the  ocean  freight  for 
commodities  booked  on  charter  terms, 
the  charter  party  shall  contain  the 
following  information: 

(1)  The  name  of  each  party 
participating  in  the  ocean  freight 
brokerage  commission,  if  any.  and  the 
percentage  thereof  payable  to  eac1i 
party; 

(2J  The  name  of  the  vessel  and  the 
name  of  the  substitute  vessel,  if  any. 

(g)  Notice  of  arrival.  Each  Form  CCX> 
106  will  indicate  whether  a  notice  of 
arrival  is  required.  A  notice  of  arrival, 
when  required,  must  be  furnished 
promptly  by  the  participant  or  its 
designated  agent  or  other  source 
acceptable  to  CCC  (excluding  the  carrier 
or  its  agent)  and  must  include  the  name 
of  the  vessel,  the  purchase  authorization 
number,  the  first  port  of  discharge,  and 
the  date  of  arrival.  The  notice  of  arrival 
of  the  vessel  also  constitutes  prima  facie 
evidence  of  arrival  of  the  cargo. 

(h)  Foreign  flag  vessels.  The  cost  of 
ocean  transportation  will  be  financed  by 
(XC  on  non-U.S.  flag  vessels  only  when, 
and  to  the  extent,  specifically  provided 
in  the  applicable  purchase 
authorization. 

(i)  U.S.-flag  vessels.  When  a 
commodity  is  required  to  be  shipped  on 
a  privately  owned  U.S.-flag  commercial 
vessel.  Form  CCC-106  will  set  forth: 

(1)  The  rate  of  the  ocean  freight 
differential,  if  any,  which  the  Director 
determines  to  exist  between  the 
prevailing  foreign-flag  vessel  rate  and 
the  U.S.-flag  vessel  rate;  and 

(2)  The  approximate  tonnage  for 
which  CCC  will  authorize 
reimbursement  of  ocean  freight  or  ocean 
freight  difl'erential,  as  appropriate. 

(])  Items  not  eligible  fi>r  flnancing  by 
CCC.  The  following  costs  will  not  be 
financed  by  CCC,  either  separately  or  as 
part  of  the  commodity  contract  price: 

(1)  Loading,  trimmmg,  and  otner 
related  shipping  expenses  unless 
included  in  the  ocean  &«ight  rate; 

(2)  Discharge  costs  unless  included  in 
the  ocean  freight  rate; 

(3)  The  cost  of  "dead  freight"; 

(4)  Cargo  dues  and  taxes  assessed  by 
the  importing  or  recipient  country; 

(5)  Surcharges  assessed  by  steamship 
conferences  or  carriers,  unless 
specifically  authorized  by  the  Director; 

(6)  General  average  contributions; 

(7)  Stevedoring  overtime  and  vessel 
crew  overtime: 

(8)  Ship's  disbursements; 

(9)  Ocean  transportation  brokerage 
commissions  in  excess  of  2-1/2  percent 
of  the  freight; 

(10)  Any  payments  prohibited  in 
§  17.6(b)  and  (c);  and 

(11)  Detention. 

(k)  General  financing  provisions. 
When  any  part  of  ocean  freight  will  be 


financed  either  separately  or  as  part  of 
the  commodity  contract  price,  the 
following  shall  apply: 

(1)  Oceuan  freignt  contracts  must  show 
the  ocean  freight  rate  &t>m  one  loading 
port  to  one  discharge  port,  and  may 
provide  for  an  increase  in  rate  for  an 
additional  port  of  loading  or  discharge, 
or  other  option.  CCC,  however,  will 
finance  initially  the  lowest  such  rate  or 
OFD,  as  appropriate.  Increased  amounts 
due  because  of  the  exercise  of  such 
option  will  be  financed  only  after 
receipt  of  an  ocean  bill  of  lading  or 
other  evidence  showing  that  the  option 
was  exercised. 

(2)  In  the  case  of  transshipment  to  a 
foreign  flag  vessel,  CCC  will  finance  the 
ocean  freight  or  OFD,  as  appropriate, 
only  to  the  point  of  transshipment,  at  a 
rate  determined  by  the  GSM,  and  CCC 
will  not  finance  any  part  of  the  ocean 
freight  beyond  the  point  of 
transshipment  unless  specifically 
approved  by  the  GSM.  If  the  commodity 
was  transported  fit)m  a  U.S.  port  and 
was  transshipped  at  another  U.S.  port, 
CCC  will  not  finance,  without  prior 
approval  of  the  GSM,  any  part  of  the 
ocean  freight  incurred  before 
transshipment. 

(3)  The  ocean  freight  rate  eligible  for 
CCC  financing  and  the  rate  used  for  the 
U.S. — flag  vessel  in  calculating  ocean 
freight  differential  shall  not  exceed  the 
following  rates  for  the  category  of  the 
vessel  concerned: 

(i)  For  commodities  covered  by 
published  tariff  rates — the  published 
conference  contract  rate; 

(ii)  For  other  commodities — the 
market  rate  prevailing  at  the  time  of 
request  for  approval  as  determined  by 
the  Director,  but  in  any  event  not  in 
excess  of  rates  charged  other  shippers 
(irrespective  of  booking  dates)  for  like 
commodities  on  the  voyage  concerned. 

(4)  Payment  will  be  made  for  ocean 
freight  or  OFD,  as  appropriate,  from 
loading  points  to  discharge  points  at 
rates  approved  by  the  Director  on  Form 
CCC-106  in  conformity  with  paragraph 
(k)(3)  of  this  section. 

(5)  Freight  for  a  vessel  designated  on 
Form  CCC-106  as  a  U.S.  flag  vessel  shall 
not  be  eligible  for  financing  unless  such 
vessel  complies  with  the  provisions  of 
Public  Law  87-266. 

(6)  Ocean  freight  contracts  must 
specify  that  the  participant  shall  be 
liable  for  detention  of  the  vessel  for 
loading  delays  attributable  solely  to  the 
deci.sion  of  the  supplier  of  ocean 
transportation  not  to  commence  loading 
because  of  the  failure  of  the  participant 
to  establish  an  ocean  freight  letter  of 
credit  in  accordance  with  paragraph 
(a)(4)  of  this  section.  However,  ocean 
freight  contracts  may  not  contain  a 


specified  detention  rate.  The  ocean 
transportation  supplier  shall  be  entitled 
to  reimbursement  for  detention  costs  for 
all  time  so  lost,  for  each  calendar  day  or 
any  part  of  the  calendar  day,  including 
Saturdays.  Sundays  and  holidays.  The 
period  of  such  delay  shall  not 
commence  earlier  than  upon 
presentation  of  the  vessel  at  the 
designated  loading  port  within  the 
laydays  specified  in  the  ocean  freight 
contract,  and  up(m.  notification  of  the 
vessel's  readiness  to  load  in  accordance 
with  the  terms  of  the  applicable  ocean 
freight  contract.  The  period  of  such 
delay  shall  end  at  the  time  that  operable 
irrevocable  letters  of  credit  have  been 
established  for  the  applicable  ocean 
freight  or  the  time  the  vessel  begins 
loading,  whichever  is  earlier.  Time 
calculated  as  detention  shall  not  count 
as  laytime.  Reimbursement  for  such 
detention  shall  be  payable  no  later  than 
upon  the  vessel's  arrival  at  the  first  port 
of  discharge. 

(1)  Force  majeure.  (1)  The  GSM  will 
waive  the  requirement  for  the  notice  of 
arrival  required  by  Form  CCC-106  by  a 
written  notice  to  Uie  supplier  of  ocean 
transportation  on  the  receipt  of  evidence 
satisfactory  to  the  General  Sales 
Manager  that  the  vessel  is  lost  or  unable 
to  proceed  to  destination  after 
completion  of  loading  as  a  result  of  one 
or  more  of  the  following  causes:  Damage 
caused  by  perils  of  the  sea  or  other 
waters;  collisions;  wrecks;  stranding 
without  the  fault  of  the  carrier;  jettison; 
fire  from  any  cause;  Act  of  God;  public 
enemies  or  pirates;  arrest  or  restraint  of 
princes,  rulers  or  peoples  without  the 
fault  of  the  supplier  of  ocean 
transportation;  wars;  public  disorders; 
captures;  or  detention  by  public 
authority  in  the  interest  of  public  safety. 
The  supplier  may  substitute  such 
waiver  for  the  notice  of  arrival. 

(2)  The  determination  of  a  force 
majeure  by  the  GSM  shall  not  relieve 
the  participant  from  its  obligation  under 
the  Agricultural  Commodities 
Agreement  to  pay  CCC,  when  due,  the 
dollar  amount  of  ocean  freight,  plus 
interest  (exclusive  of  ocean  freight 
differential),  financed  by  CCC. 

(m)  Demurrage/despatch.  CCC  will 
not  finance  demurrage  and  CCC  will  not 
share  in  despatch  earnings.  Owners  and 
commodity  suppliers  will  settle  laytime 
accounts  at  load  port(s)  and  owners  and 
charterers  will  settle  laytime  accounts  at 
discharge  port(s).  Under  no 
circumstances  shall  CCC  be  responsible 
for  resolving  disputes  involving 
calculation  of  laytime  or  the  payment  of 
demurrage  or  despatch. 

(n)  Ocean  freight  included  in  the 
commodity  contract  price.  For  cost  and 
freight  or  ci.f.  contracts  the  ocean 
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fireight,  or  the  ocean  freight  differential, 
as  appropriate,  will  be  Tinanced  only  to 
the  extent  specifically  provided  in  the 
applicable  purchase  authorization. 

(0)  Separate  freight  contracts. 
Contracts  for  ocean  transportation, 
under  a  purchase  authorization  which 
limits  delivery  terms  to  f.o.b.  or  f.a.s., 
must  be  separate  and  apart  from  the 
contracts  for  the  commodity. 

§  17.9    CCC  payment  to  suppllars. 

(a)  General.  (1)  The  supplier  shall 
request  payment  from  CX^C  for  the 
amount  of  the  commodity  price  or  the 
ocean  fireight  or  ocean  freight 
differential  to  be  financed  by  CCC. 

(2)  The  supplier  shall  support  such  a 
request  for  payment  by  presenting  to 
CCC  the  documents  required  by  this 
section,  the  purchase  authorization,  and 
the  IFB,  unless  su(^h  documents  were 
previously  submitted  to  CCC.  Such 
documents,  however,  need  not  be 
submitted  when  and  to  the  extent  that 
the  Controller  determines  that  the 
intended  purpose  of  a  document  is 
served  by  documents  otherwise 
available  to  or  under  the  control  of  CCC 
or  by  alternate  documents  specified  in 
such  determination. 

(3)  CCC  will  examine  each  document 
with  reasonable  care  to  ascertain  that  it 
appears  on  its  face  to  be  in  accord  with 
documentary  requirements.  When  CCC 
has  determined  that  all  required 
documents  have  been  submitted  and 
that  the  documents  are  acceptable,  CCC 
will  pay  the  supplier  for  the  commodity 
price  or  the  ocean  freight  or  ocean 
freight  differential  to  be  financed  by 
CCC  which  is  supported  by  the 
documents. 

(b)  General  documentation 
requirements.  The  supplier  must  put  the 
appropriate  purchase  authorization 
number  on  all  required  documents 
which  are  prepared  under  the  supplier's 
control,  and  should  arrange  for  the 
appropriate  purchase  authorization 
niunber  to  be  put  on  all  other  required 
documents  at  the  time  of  their 
preparation. 

(c)  Documents  required  for  payment — 
commodity.  The  general  provisions 
relating  to  required  documents  are  as 
follows.  Additional  requirements  for 
payment  to  commodity  suppliers  for  c.& 
f.  or  c.i.f.  sales  are  contained  in 
paragraph  (c)(8)  of  this  section. 

(1)  Supplier's  certificate.  A  signed 
original  of  Form  CCC-329  "Supplier's 
Certificate"  from  the  commodity 
supplier  covering  the  net  invoice  price 
for  the  commodity. 

(2)  Supplier's  detailed  invoice.  Two 
copies  of  the  supplier's  detailed  invoice 
showing  quantity,  description, 
contracted  price,  net  total  invoice  price 


expressed  in  dollars,  the  amount  for 
which  financing  is  requested  from  CCC, 
the  amount  not  eligible  for  financing  by 
CCC.  and  basis  of  delivery  of  the 
commodity  (e.g.,  f.o.b.  vessel).  In 
arriving  at  the  net  invoice  price  there 
shall  be  deducted: 

(i)  All  discounts  from  the  supplier's 
contracted  price  through  payments, 
credits,  or  other  allowances  made  or  to 
be  made  to  the  importer,  the  importer's 
agent  or  consignee; 

(ii)  All  purchasing  agents' 
commissions; 

(iii)  All  other  amounts  not  eligible  for 
financing. 

(3)  Additional  payment.  A  request  for 
an  additional  payment  submitted  for  a 
transaction  for  which  all  or  part  of  the 
required  documents  have  been 
previously  submitted  to  CCC  shall  be 
supported  by  a  Form  CCC-329 
"Supplier's  Certificate"  and  the 
supplier's  detailed  invoice,  covering  the 
additional  amount  requested.  The 
supplier's  invoice  must  show  the  date, 
serial  number  and  the  amount  of  the 
original  invoice  and  the  basis  for  the 
additional  amount  claimed. 

(4}  Weight  certificate.  The  weight 
certificate  shall  be  issued  by  or  on 
authority  of  a  State  or  other 
governmental  weighing  department. 
Chamber  of  Commerce,  Board  of  Trade, 
Grain  Exchange,  or  other  independent 
organization  or  firm  providing  public 
weighing  services.  Such  organization  or 
firm  must  have 

(i)  Qualified,  impartial,  paid 
employees  who  are  stationed  at  the  port 
facility  or,  if  authorized  under  the 
applicable  purchase  authorization,  other 
facility  where  weights  customarily  are 
determined,  one  of  whom  performed  the 
weighing  covered  by  the  certificate,  or 

(ii)  Qualified,  independent,  impartial, 
supervised,  weighmasters  stationed  at 
the  port  facility  or,  if  authorized  under 
the  applicable  purchase  authorization, 
other  facility  where  weights  are 
customarily  determined,  one  of  whom 
supervised  the  employee  of  such  a 
facility  in  the  performance  of  the 
weighing  covered  by  the  certificate. 

(5)  Federal  appeal  inspection 
certificate.  A  Federal  appeal  inspection 
certificate,  when  included  in  the 
documents  presented  for  payment,  shall 
supersede  any  other  inspection 
certificate  required  by  this  subpart,  the 
applicable  purchase  authorization,  the 
IFB  or  the  contract. 

(6)  Form  CCC-359.  (i)  Form  FAS-359, 
"Declaration  of  Sale,"  signed  for  the 
GSM,  is  the  written  document  by  which 
USDA  notified  the  supplier  that  the  sale 
was  approved  for  financing.  The 
supplier  shall  submit  Form  FAS-359  to 
CCC  with  the  documents  covering  the 


first  transaction  under  the  contract.  The 
unit  price  shown  on  the  supplier's 
invoice  must  not  exceed  the  approved 
unit  price  shown  on  the  Form  FAS-359. 
(ii)  For  subsequent  transactions  imder 
the  same  contract,  the  supplier  shall 
certify  on  the  CCC  copy  of  the  detailed 
invoice  as  follows: 

I  hereby  certify  that  the  applicable  Form 
FAS-359  was  submitted  to  CCC  with 
documents  covering  Invoice  No. 

' dated 

for 


(7)  Bill  of  lading.  Four  copies  of  the 
ocean  bill  of  lading. 

(8)  C.S-./.  or  c.i.f  sales.  In  addition  to 
the  above,  the  following  requirements 
apply  for  c.&  f.  or  c.i.f  sales: 

(i)  Signed  original  of  Form  CCC-106. 

(ii)  The  supplier's  detailed  invoice 
shall  show  a  computation  of  the  dollar 
amount  of  ocean  freight  differential, 
whenever  the  Form  CCC-106  provides 
for  an  ocean  freight  rate  differential  on 
a  cost  and  freight  or  c.i.f.  sale  and 
authorizes  financing  of  any  portion  of 
ocean  freight  by  CCC.  In  arriving  at  the 
net  invoice  price  the  supplier  shall 
deduct  the  ocean  freight,  or  portion 
thereof  which  is  not  being  financed  by 
CCC. 

(iii)  One  nonnegotiable  copy  of  the 
insurance  certificate  or  policy  where  the 
cost  of  insurance  is  included  in  the 
price  of  the  commodity  to  be  financed 
by  CCC. 

(iv)  A  request  for  an  additional 
payment  shall  also  include  a  statement 
signed  by  the  ship's  master  or  owner  (or 
agent  of  either  of  them)  showing 
exercise  of  the  higher-rated  option,  if 
the  payment  is  stated  to  be  due  because 
of  th&exercise  of  a  higher-rated  option 
provided  in  an  ocean  freight  contract. 

(d)  Documents  required  for 
payment — ocean  freight  financed 
separately  from  commodity  price. 

(1)  Supplier's  certificate.  A  signed 
original  of  Form  CCC-329,  "Supplier's 
Certificate",  to  be  executed  by  the 
carrier  or  its  agent,  covering  the  dollar 
cost  of  ocean  freight  or  ocean  freight 
differential. 

(2)  Ocean  bill  of  lading.  One  copy  of 
the  ocean  bill  of  lading  and,  if  required 
by  the  related  Form  CCC-106,  a  notice 
of  arrival  at  the  first  port  of  discharge  of 
the  vessel  named  in  the  Form  CCC-106. 
In  lieu  of  a  notice  of  arrival  the  carrier 
may  present  a  waiver  of  the  notice  of 
arrival  signed  by  the  GSM  or  Controller. 

(3)  Invoice.  One  copy  of  the  carrier's 
invoice,  which  shows  the  total  freight 
costs,  the  amount  not  eligible  for 
financing  by  CCC,  and  the  amount  for 
which  payment  is  requested  from  CCC. 
If  the  invoice  relates  to  a  U.S.-fiag 
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vessel,  such  invoice  shall  contain  the 
following  typed  or  stamped 
certification,  executed  by  the  supplier: 

The  undersigned  hereby  certifies  that  the 
vessel  named  herein  and  for  which  ocean 
freight  is  claimed,  qualifies  as  a  privately 
owned  U.S. -flag  commercial  vessel  within 
the  requirements  of  Pub.  L  87-266  and  is  an 
eligible  U.S.-flag  vessel  for  the  purposes  of 
Pub.  L.  664.  B3rd  Congress. 

(4)  Form  CCC-106.  Signed  original  of 
Form  CCC-106. 

(5)  Ocean  freight  contract.  One  copy 
of  the  ocean  freight  contract. 

(6)  Higher  rated  option.  A  request  for 
payment  of  any  amounts  claimed 
because  of  the  exercise  of  a  higher  rated 
option  following  payment  of  a  lower 
rated  option  pursuant  to  §  17.8(kKl) 
shall  be  supported  by  the  following 
documents: 

(i)  One  copy  of  the  carrier's  invoice  as 
described  in  paragraph  (d)(3)  of  this 
section  except  for  the  certification 
required  therein. 

(^ii)  The  Form  CCC-329,  Supplier's 
Certificate,  for  the  balance  claimed. 

(iii)  A  statement  signed  by  the  ship's 
master,  owner,  or  owner's  agent,  and 
signed  laytime  statements  or  other 
written  concurrence  of  charterer  or  the 
charterer's  agent  showing  the  exercise  of 
the  higher  rated  option. 

(e)  Payment  affreight  by  CCC  prior  to 
the  vessel's  arrival  at  the  discharge  port. 

(1)  Upon  request  by  the  supplier.  CCC 
may  jjay  the  ocean  freight  or  ocean 
freight  differential  to  be  financed  by 
CCC  before  the  vessel  arrives  at  the  first 
port  of  discharge  if  the  supplier 
furnishes  CCC  financial  coverage  in  the 
form  of  an  acceptable  letter  of  credit 
from  a  U.S.  bank. 

(2)  The  amount  of  security  required 
by  CCC  under  paragraph  (e)(1)  of  this 
section  may  be  computed  by 
multiplying  the  ocean  freight  rate  or 
ocean  freight  difTerential  rate  financed 
by  CCC  as  shown  on  the  related  Form 
CCC-106  times  either— 

(i)  The  tonnage  shown  on  the  related 
bill  of  lading,  if  the  bill  of  lading  is 
furnished  to  CCC;  or 

(ii)  The  tonnage  stated  in  the  ocean 
irei^t  contract  (without  tolerance). 

(3)  On  receipt  of  an  acceptable  letter 
of  credit,  the  Controller  will  issue  a 
waiver  of  the  notice  of  arrival  which  is 
required  under  paragraph  (d)(2)  of  this 
section. 

(f)  Advice  of  amount  financed.  CCC 
will  forward  advice  of  payment  to  the 
participant, 

f  17.10    Refunds  and  inauranca. 

(a)  Participant— failure  to  comply.' 
The  participant  shall  pay  in  U.S.  dollars 
promptly  to  CCC  on  demand  by  the 
General  Sales  Manager  the  entire 


amoujjf  financed  by  CCC  (or  such  lesser 
aradunl  as  the  GSM  may  demand) 
whenever  the  GSM  determines  that  the 
participant  has  failed  to  comply  with 
any  agreement  or  commitment  made  by 
the  participant  in  connection  with  the 
transaction  financed  or  with  the 
applicable  Agricultural  Commodities 
Agreement  between  the  U.S.  and  the 
participant. 

(b)  Adjustment  refunds.  All  claims  by 
importers  for  adjustment  refunds  arising 
out  of  terms  of  the  contract  or  out  of  the 
normal  customs  of  the  trade,  including 
arbitration  and  appeal  awards, 
allowances,  and  claims  for  overpayment 
of  ocean  transportation,  if  such  refunds 
relate  to  amounts  financed  by  CCC.  shall 
be  settled  by  payment  in  U.S.  dollars 
and  such  payment  shall  be  remitted  by 
the  supplier  to  CCC.  The  remittance 
shall  be  identified  with  the  date  and 
amount  of  the  original  payment  and  the 
applicable  purchase  authorization 
number. 

(c)  Insurance  on  c.i.f.  sales.  The 
provisions  of  this  paragraph  apply  only 
to  transactions  under  purchase 
authorizations  that  specifically 
authorize  c.i.f.  sales  in  which  the  cost  of 
insurance  is  included  in  the  net  ci.f. 
invoice  price  of  the  commodity 
financed.  When  the  supplier  furnishes 
insurance  in  favor  of  or  for  the  account 
of  the  importer,  the  policies  or 
certificates  of  insurance  shall  include  a 
loss  payable  clause  which  provides  that 
all  claims  shall  be  paid  in  U.S.  dollars 
to  the  Controller.  Such  payments  shall 
be  accompanied  by  advice  of  the 
purchase  authorization  number,  the 
names  and  addresses  of  the  supplier  and 
importer,  the  nature  of  the  claim,  the 
quantity  of  the  commodity  involved  in 
the  claim,  the  date  of  shipment,  the  bill 
of  lading  number,  and  the  name  of  the 
vessel.  CCC  will  credit  the  account  of 
the  participant  or  will  refund  local 
currency  in  accordance  with  paragraph 
(e)  of  this  section. 

(d)  Refund  of  ineligible  amounts.  If  a 
sale  has  been  financed  and  CCC 
determines  that  the  sales  price  exceeds 
the  price  permissible  under  §  17.5(b)(4), 
or  that  the  sale  is  otherwise  ineligible 
for  financing,  in  whole  or  in  part,  the 
supplier  shall  refund  in  dollars  such 
excess  price  or  ineligible  amount  to  CCC 
promptly  on  demand.  If  not  promptly 
refunded,  such  amount  may  be  set  off  by 
CCC  against  monies  it  owes  to  the 
supplier.  The  making  of  any  such 
refund  to  CCC,  or  any  such  setoff  by 
CCC  shall  not  prejudice  the  right  of  the 
supplier  to  challenge  such 
determination  in  a  coiul  action  brought 
against  CCC  for  recovery  of  the  amount 
refunded  or  set  off. 


(e)  Refund  of  local  currency  or 
reduction  of  amount  due.  Immediately 
after  receipt  by  CCC  of  U.S.  dollar 
payment  from  suppliers  or  from  or  for 
the  account  of  the  participant  under  this 
.  section.  CCC  will  provide  for  payment 
to  the  participant  of  the  local  currency 
equivalent  of  dollars  received,  if  such 
local  currency  has  been  deposited  for 
the  particular  transaction  or  will  credit 
the  participant's  account  as  follows: 

(1)  For  payments  under  this  section, 
except  paragraph  (a),  the  local  currency 
refunded  will  be  at  the  exchange  rate 
agreed  to  by  the  Government  of  the 
United  States  and  the  participant  in 
effect  at  the  time  the  local  currency  is 
paid  to  or  for  the  account  of  the 
importer  except  that  if  there  has  been  a 
change  in  the  exchange  system  or 
structure  of  the  importing  country  or  the 
destination  country,  such  payment  shall 
be  made  at  the  agreed  exchange  rate 
which  was  in  effect  on  the  date  of  dollar 
disbursement  for  the  transaction 
financed,  and  except  further  that  local 
currency  shall  not  be  paid  when  the 
dollars  are  to  be  reauthorized  for 
replacement  of  the  commodity. 

(2)  For  payment  under  paragraph  (a) 
of  this  section,  the  local  currency 
refunded  will  be  at  the  agreed  exchange 
rate  in  effect  on  the  date  of  the  dollar 
disbursement  for  the  transaction 
financed:  Provided,  that  local  currency  ' 
will  not  be  refunded  to  the  extent  that 
deposits  of  such  currency  have  been 
made  available  to  the  participant  on  a 
grant  basis. 

(3)  For  refunds  received  by  CCC  under 
long-term  credit  agreements  the 
participant's  account  shall  be  credited 
with  the  dollar  amount  refunded  or 
otherwise  recovered,  and  the  participant 
notified  accordingly. 

§17.11    Racordkeeping  and  aecasa  to 
recorda. 

Suppliers  and  agents  of  the 
participant  or  importer  shall  keep 
accurate  books,  records  and  accounts 
with  respect  to  all  contracts  entered  into 
hereunder,  including  those  pertaining  to 
ocean  transportation-related  services 
and  records  of  all  payments  by  suppliers 
to  representatives  of  the  importer  or 
participant,  if  CCC  finances  any  part  of 
the  ocean  freight.  Suppliers  and  agents 
shall  permit  authorized  representatives 
of  the  U.S.  Government  to  have  access 
to  their  premises  during  regular  hours  to 
inspect,  examine,  audit  and  make  copies 
of  such  books,  records  and  accounts. 
Suppliers  and  agents  sh^l  retain  such 
records  until  the  expiration  of  three 
years  after  final  payment  under  such 
contracts. 


UMI 


Federal  Register  /  Vol.  62.  No.  17  /  Monday,  January  27,  1997  /  Proposed  Rules  3823 


Signed  at  Washington,  D.C.  on  September 
13, 1996. 

OuistopherE.  Goldtfawait, 
General  Sales  Managpr,  Foreign  Agricultural 
Seivice  and  Vice-President,  Commodity 
Credit  Corporation. 

IFR  Doc.  97-1736  Filed  1-24-97;  8:45  am) 
BaUNQ  COOC  M10-10-P 


Animal  and  Plant  Health  Inspection 
Service 

7CFRPart354 
[Docl(atNo.96-03»-1] 
(UN  0579-AA81 

User  Fees;  Agricultural  Quarantine  and 
inspection  Services 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  user  fee  regulations  by  adjusting  the 
fees  charged  for  certain  agricultiual 
quarantine  and  inspection  services  we 
provide  in  connection  with  certain 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  commercial 
aircraft,  and  international  airline 
passengers  arriving  at  ports  in  the 
customs  territory  of  the  United  States. 
We  are  proposing  to  set  user  fees  in 
advance  for  these  services  for  Bscal 
years  1997  through  2002.  We  have 
determined  that  the  fees  must  be 
adjusted  to  reflect  the  anticipated  actual 
cost  of  providing  these  services  through 
FY  2002. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  28, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-038-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  yoiu-  comments  refer  to 
Docket  No.  96-038-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 

information  concerning  program 
Operations,  contact  Mr.  Jim  Smith, 
(^>erations  Officer,  Program  Support, 
PPQ,  APHIS,  4700  River  Road  Unit  60, 
Riverdale.  MD  20737-1236,  (301)  734- 
8295.  For  information  concerning  rate 
development,  contact  Ms.  Donna  Ford, 
PPQ  User  Fees  Section  Head,  FSSB, 
BAD,  APHIS,  4700  River  Road  Unit  54, 


Riverdale,  MD  20737-1232,  (301)  734- 
5901. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  354.3 
(referred  to  below  as  the  "regulations") 
contain  provisions  for  the  collection  of 
user  fees  for  certain  agricultural 
quarantine  and  inspection  (AQI) 
services  provided  by  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  In  this  docket,  we  are 
proposing  to  amend  the  user  fees  for 
servicing  certain  commercial  vessels, 
commercial  trucks,  commercial  railroad 
cars,  commercial  aircraft,  and 
international  airline  passengers  arriving 
at  ports  in  the  customs  territory  of  the 
United  States  from  points  outside  the 
United  States.  (The  customs  territory  of 
the  United  States  is  defined  in  the 
regulations  as  the  50  States,  the  District 
of  Columbia,  and  Puerto  Rico.) 

These  user  fees  are  authorized  by 
section  2509(a)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990  (21 
U.S.C.  136a).  This  statute,  known  as  the 
Farm  Bill,  was  amended  by  section  504 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  oM996  (Pub.  L..104- 
127),  on  April  4, 1996. 

As  amended,  the  1990  Farm  Bill 
provides  that  APHIS  may  prescribe  and 
collect  fees  sufficient  to  cover  the  cost 
of  providing  AQI  services  in  connection 
with  the  arrival,  at  a  port  in  the  customs 
territory  of  the  United  States,  of 
commercial  vessels,  commercial  trucks, 
commercial  railroad  cars,  commercial 
aircrait,  and  international  airline 
passengers.  The  Farm  Bill  also  provides 
that  APHIS  may  prescribe  and  collect 
fees  sufficient  to  cover  the  cost  of 
providing  preclearance  or  preinspection 
at  a  site  outside  the  customs  territory  of 
the  United  States  to  such  passengers 
and  vehicles.  The  Farm  Bill  further 
states  that  the  fees  should  be  sufficient 
to  cover  the  cost  of  administering  the  fee 
program,  and  sufficient  to  maintain  a 
reasonable  balance  in  the  Agricultival 
Quarantine  Inspection  User  Fee 
Account  (discussed  below).  In  addition 
to  user  fees,  the  Farm  Bill,  as  amended, 
authorizes  APHIS  to  assess  late  payment 
penalties  and  interest  charges  if  a 
person  fails  to  pay  a  fee  when  due.  The 
Farm  Bill,  as  amended,  establishes  a  no- 
year  fund,  known  as  the  "Agriciiltiual 
Quarantine  Inspection  User  Fee 
Account"  (Account),  in  the  Treasury  of 
the  United  States.  All  fees,  late  payment 
penalties,  and  interest  charges  collected 
by  APHIS  through  fiscal  year  2002  are 
to  be  deposited  in  the  Account.  For  each 
fiscal  year  1997  through  2002.  funds  in 
the  Account  are  available  to  APHIS. 


until  expended,  to  cover  the  costs  of 
providing  AQI  services  and 
administering  the  AQI  program. 

-For  each  offiscal  years  1997  through 
2002.  fees  collected  in  excess  of  $100 
million  may  be  used  to  cover  the  costs 
of  providing  AQI  services  and  are 
automatically  available. 

This  is  a  major  change  from  the 
situation  under  our  previous  authority. 
Under  our  previous  authority, 
reimbursement  was  controlled  by 
spending  limitations  imposed  through 
the  annual  congressional  budget 
appropriations  process.  Since  this 
spending  authority  was  determined 
each  year,  it  was  not  a  dependable 
vehicle  for  funding  long-term  needs 
such  as  permanent  persoimel.  This 
made  it  extremely  difficult  to  keep  pace 
with  workload  demands  and  be  able  to 
respond  quickly  to  emergencies  and 
unanticipated  industir  expansion. 

Under  the  Farm  Bill,  as  amended,  we 
may  spen.i  all  AQI  user  fees  we  collect 
in  excess  l  f  $100  million  for  the  next  5 
years,  as  long  as  we  sp>end  the  money 
only  to  provide  AQI  services.  Any 
money  we  do  not  spend  must  remain  in 
the  Account.  After  FY  2002,  any 
unobligated  balance  in  the  Account  and 
any  other  amounts  collected  but  not 
disbursed  will  be  credited  to  APHIS  for 
future  AQI  activities. 

We  anticipate  that  this  authority  will 
have  a  major  impact  on  the  way  APHIS 
administers  its  AQI  user  fees.  Costs  to 
provide  services  supported  by  user  fees 
each  year  since  fees  were  instituted  in 
1991  are  shown  in  the  following  table. 
The  cost  of  the  AQI  program  exceeded 
$100  million  in  FY  1995,  and  is 
projected  to  exceed  $100  million  in  FY 
1996. 

Costs  To  Run  the  AQI  Program 


FY  1991  ... 

Appropriated  funds  for  entire  fis- 

cal year  (user  fees  coUeoted 

were  used  to  capitalize  the 

AQI  User  Fee  Account). 

FY  1992  ... 

$  85,922.000.00. 

FY  1993  ... 

83,362,000.00. 

FY  1994  ... 

98.257.160.00. 

FY  1995  ... 

105,907,999.00. 

FY  1996  ... 

127,027.001.00  (projected). 

Since  FY  1992,  APHIS  has  received 
no  directly  appropriated  funds  to 
provide  AQI  services.  Although  the 
Farm  Bill,  as  amended,  speaks  of 
"appropriations."  the  term  does  not 
mean  money  out  of  the  general  treasury 
to  run  the  program,  but  only  the  dollar 
amount  of  user  fees  and  other  charges 
collected  by  APHIS  that  the  Agency  may 
spend  on  the  AQI  services. 

We  have  always  based  our  user  fees 
on  the  actual  costs  to  provide  a  service 
during  the  fiscal  year.  This  means  that 
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we  did  not  begin  calculating  user  fees 
for  one  fiscal  year  until  the  prior  fiscal 
year  ended.  Further,  our  user  fees  are 
published  in  the  Code  of  Federal 
Regulations.  The  process  of  amending 
the  regulations  does  take  time.  The 
result  of  this  process  is  that  our  user 
fees  lag  behind  the  level  of  current 
costs. 

Our  ability  to  provide  AQI  services  is 
completely  dependent  on  user  fees.  It  is 
therefore  extremely  important  that  the 
user  fees  we  set  accurately  reflect  the 
actual  cost  of  providing  services  at  the 
time  the  services  are  provided.  If  our 
user  fees  do  not  accurately  reflect  costs, 
and  we  do  not  collect  enough  in  fees 
and  related  charges  to  cover  costs,  we 
may  be  forced  to  curtail  services.  This 
could  be  very  damaging  to  our 
customers  and  to  international  trade. 

We  are  therefore  proposing  to  set  user 
fees  in  advance  for  AQI  services  for  each 
fiscal  year  1997  through  2002.  This 
would  help  ensure  that  we  fully  recover 
the  actual  costs  of  providing  services 
and  that  we  can  continue  to  provide  at 
least  the  same  level  of  service  we  now 
provide.  In  addition,  setting  user  fees  in 
advance  would  give  our  customers  prior 
notice  of  fee  changes.  This  would 
provide  our  customers  with  adequate 
time  to  make  business  plans,  reprogram 
computers,  and  otherwise  prepare  for 
changing  user  fees.  In  the  past,  we  have 
implemented  new  fees  within  1  month 
of  publishing  a  final  notice.  Users  of  our 
services  have  commented  that  better 
notification  of  fee  changes  would  enable 
them  to  make  better  future  business 
plans.  We  also  plan  to  publish  a  notice 
in  the  Federal  Register  prior  to  the 
beginning  of  each  fiscal  year  to  remind 
or  notify  the  public  of  the  user  fees  for 
that  particular  fiscal  year. 

We  not  only  intend  to  monitor  our 
fees  throughout  each  year,  but  we 
intend  to  look  closely  at  adjustments  to 
fees  that  may  be  needed  in  future  years. 
If  we  determine  that  any  fees  are  too 
high  and  are  contributing  to 
unreasonably  high  reserve  levels,  we 
will  publish  lower  fees  in  the  Federal 
Register  and  make  them  effective  as 
quickly  as  possible.  If  it  becomes 
necessary  to  increase  any  fees  because 
reserve  levels  are  being  drawn  too  low, 
we  will  publish,  for  public  comment, 
proposed  fee  increases  in  the  Federal 
Re^ster. 

Calculation  of  User  Fees 

To  calculate  the  proposed  user  fees, 
we  projected  the  direct  costs  of 
providing  AQI  services  in  FYs  1997 
through  2002  for  each  category  of 
service:  commercial  vessels,  commercial 
trucks,  commercial  railroad  cars, 
commercial  aircraft,  and  international 


airline  passengers.  The  cost  of  providing 
these  services  in  prior  fiscal  years 
served  as  a  basis  for  calculating  our 
projected  costs. 

In  FY  1992.  APHIS  established 
accounting  procedures  to  segregate  AQI 
user  fee  program  costs.  We  published  a 
detailed  description  of  these  procedures 
in  the  Federal  Register  on  December  31, 
1992  (57  FR  62469-62471),  as  part  of  a 
document  (Docket  No.  92-148-1) 
amending  some  of  our  user  fees. 

As  part  of  our  accounting  procedures, 
we  established  distinct  accounting 
codes  to  record  costs  that  can  be  directly 
related  to  each  inspection  activity.  At 
the  State  level  and  below,  the  following 
costs  are  direct-charged  to  the  AQI  User 
Fee  Account:  salaries  and  benefits  for 
inspectors  and  canine  officers, 
supervisors  (such  as  officers-in-charge) 
and  clerical  staff:  equipment  used  only 
in  connection  with  services  subject  to 
user  fees;  contracts;  and  large  supply 
items  such  as  x-ray  equipment  or 
uniforms. 

Other  costs  that  cannot  be  directly 
charged  to  individual  accounts  are 
charged  to  "distributable"  accounts 
established  at  the  State  level.  The 
following  types  of  costs  are  charged  to 
distributable  accounts:  Utilities,  rent, 
telephone,  vehicles,  office  supplies,  etc. 
The  costs  in  these  distributable  accounts 
are  prorated  (or  distributed)  among  all 
the  activities  that  benefit  from  the 
expense,  based  on  the  ratio  of  the  costs 
that  are  directly  charged  to  each  activity 
divided  by  the  total  costs  directly 
charged  to  each  account  at  the  field 
level.  For  example,  if  a  State  office 
performs  work  on  domestic  programs, 
AQI  user  fee  programs,  and  AQI 
appropriated  programs,  the  costs  are 
distributed  among  the  programs,  based 
on  the  percentage  of  the  direct  costs  for 
that  activity  at  tfie  field  level  that  is 
charged  to  that  activity.  Costs  incurred 
at  the  regional,  headquarters  program 
staff,  and  agency-level  support  oHices 
are  also  prorated  to  the  separate  AQI 
activities  based  on  the  percentage  of  the 
costs  that  were  directly  charged  to  each 
activity  at  the  field  level,  as  discussed 
above. 

Using  these  accounting  procedures, 
we  calculated  the  total  cost  of  providing 
AQI  services  in  each  past  fiscal  year  by 
determining  the  amounts  in  each  direct- 
charge  account,  then  adding  the  pro  rata 
share  of  the  distributable  accounts 
maintained  at  the  State,  regional, 
headquarters,  and  acency  levels. 

We  then  projectea  total  costs  to 
provide  each  category  of  service  during 
each  future  fiscal  year.  Each  projection 
included  the  costs  of  program  delivery, 
which  are  incurred  at  the  State  level  and 
below.  Also  included  was  a  pro  rata 


share  of  the  program  direction  and 
support  costs,  as  explained  above, 
which  include  items  at  the  regional  and 
headquarters  program  staff  levels. 
Finally,  each  projection  included  a  pro 
rata  share  of  agency-level  support  costs, 
as  discussed  above,  which  includes 
activities  that  support  the  entire  agency, 
such  as  recruitment  and  development, 
legislative  and  public  affairs,  regulations 
development,  regulatory  enforcement, 
budget  and  accounting  services,  and 
payroll  and  purchasing  services.  Costs 
for  billing  and  collection  services,  legal 
counsel,  and  rate  development  services 
that  are  directly  related  to  user  fee 
activities  are  directly  added  to  the  user 
fee  activities  they  support  and  are  not 
included  in  the  proration  of  agency- 
level  costs. 

Development  of  Estimated  Spending 
Amounts 

The  estimated  spending  amounts  for 
FYs  1997  through  2002  are  based  on  the 
FY  1996  program  level  expenditures  of 
$106,188,000.  The  annual  projections 
allow  for  potential  promotions  for  PPQ 
Officers,  plus  annualized  pay  cost  for 
FY  1996  new  hires  (217  new  hires),  plus 
estimated  pay  costs  of  3.0%  for  FY  1997 
and  3.1%  annually  for  FYs  1998 
through  2002,  plus  30  new  hires  each 
year,  plus  cumulative  new  hire  costs  for 
FYs  1998  through  2002.  We  hired         ' 
additional  personnel  in  FY  1996;  we 
anticipate  additional  new  hiring  in 
future  years.  This  is  because  of 
projected  increases  in  the  number  of 
conveyances  and  passengers  subject  to 
inspection.  Our  annual  projected 
spending  amount  also  includes  the  costs 
of  additional  preclearance  activities  in 
foreign  locations  (Bermuda,  Bahamas, 
etc.),  plus  an  allocation  for  agency 
support  and  departmental  charges.  In 
addition,  in  FYs  1997  and  1998,  a  one- 
time investment  of  $3,175  million  has 
been  added  for  the  complete  national 
implementation  of  the  Customs 
Service's  Automated  Cargo  System 
(ACS)  at  all  international  ports  of  entry. 
While  such  an  investment  was  planned 
for  FY  1996.  it  was  not  accomplished. 
As  a  result,  the  FY  1997  spending 
estimate  was  developed  as  follows: 

FY  1996  Base  $106,188,000 

Potential  Promotions  1.500.000 

Annualized  Pay  Cost — FY 

1996  New  Hires 4,400,000 

Est.  Pay  Costs  ©  3%  ,    2,639,000 

Additional  30  New  Hire 1.500,000 

International  Preclearance  ...  923,000 

ACS  Implementation  3,175,000 

Subtotal  120,325.000 

Agency  Support  ©  7.48%  ...  10.027,000 


UMI 
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Departmental  Charges  @ 
2.8%  


3,756.000 


FY  1997  Total  $134,108,000 

A  similar  procedure  was  used  to 
project  the  annual  costs  and  the 
following  table  indicates  the  estimated 
spending  amounts  for  FY  1997-2002. 


Projected  AQI  user 
fee  sperxling  (in  thou- 
sands) 


FY  1997— $134,108 
FY  1998—139,299  .. 
FY  1999—141,101  .. 
FY  2000-146,621  .. 
FY  2001— 152,314  .. 
FY  2002—158,184  .. 


Increase  from  pre- 
vious fiscal  year 


5.6  percent. 
3.9  percent. 
1 .3  percent. 
3.9  percent. 
3.9  percent. 
3.9  percent. 


Volumes 

We  estimated  the  annual  number  of 
users,  in  each  category  of  service,  that 
would  be  subject  to  inspection.  The 
estimates  were  based  on  our  annual 
rates  of  increased  activity  for  each 
service  category  shown  in  our  FY  1992 
through  FY  1995  collection  history.  In 
our  commercial  aircraft,  commercial 


vessel,  and  commercial  truck  service 
categories,  we  used  the  average  volume 
percentage  change  between  FY  1994  and 
1995  for  all  volume  amounts.  In  our 
international  air  passenger  and 
commercial  truck  decal  service 
categories,  we  found  that  the  volume 
continued  to  increase  each  year,  but  at 
a  decreasing  rate.  Using  the 
international  air  passenger  volumes 
listed  below,  the  estimated  volume 
percentage  increases  were  calculated  in 
the  following  manner:  (1)  First,  the 
volume  percentage  decline  between  FY 
1994  and  FY  1995  was  determined  by 
subtracting  the  volume  percentage 
increase  for  FY  1994  (4.81%)  from  the 
volume  percentage  increase  for  FY  1995 
(3.66%),  yielding  a  negative  1.15%;  (2) 
this  figure  was  then  divided  by  the 
volume  percentage  increase  for  FY  1994 
(4.81%),  which  yields  the  volume 
percentage  decline  between  FY  1994 
and  FY  1995  (i.e.,  -0.2391);  (3)  the 
volume  percentage  decline  (-0.2391) 
was  then  multiplied  by  the  volume 
percentage  increase  for  FY  1995 
(3.66%),  yielding  a  negative  0.87505;  (4) 


finally,  this  resuh  was  added  to  the 
volume  percentage  increase  for  FY  1995, 
yielding  a  projected  volume  percentage 
increase  of  2.78%  for  FY  1996.  This 
process  was  repeated  to  find  growth  for 
FY  1997-20020. 


Fiscal  year 

Volume 

Percent 
change 

1992 

35,211.595 

39,462,243 
41,361.521 
42,874.898 

- 

1993 
1994 
1995 

12.07 

4.81 

3.66 

In  our  loaded  railroad  car  service    . 
category,  we  determined  that  the 
volume  increase  from  FY  1994  to  FY 
1995  (74.006  to  102,258)  was  a  result  of 
NAFTA  and  that  future  increases  above 
the  FY  1995  level  will  be  minimal. 
Therefore,  we  are  projecting  a  modest  2 
percent  increase  each  year.  These  rates 
of  increase  were  then  used  to  project 
activity  volumes  for  each  category  of 
services  for  FY  1996  and  beyond  as 
shown  in  the  following  table. 


Service  Category 


Actual  1995 
volume 


Estimated 

1996 

volume 


Estimated 

1997 

volume 


Estimated 

1998 

volume 


Estimated 

1999 

volume 


Estimated 
2000 

volume 


Estimated 

2001 

volume 


Estimated 

2002 

volume 


Commercial  Vessel  

(Increase  over  prior 

year) 

Commercial  Tnx:ks  

(Increase  over  prior 

year) 

Commercial  Trucks — De- 

cals 

(Increase  over  prior 

year) 

Loaded  Railroad  Cars  .... 
(Increase  over  prior 

year) 

Conwnercia)  Aircraft 

(Increase  over  prior 

year) 

Airiine  Passengers  

(Increase  over  prior 
year) 


48,131 


612,743 

14,332 

102,258 

346,624 

42,874,898 


49,051 

(1.91%) 
618,776 

(0.98%) 

15,054 

(5.04%) 
104,303 

(2.00%) 
354,837 

(2.37%) 
44,068,934 

(2.78%) 


49,989 

(1.91%) 
624,868 

(0.98%) 

15356 

(4.00%) 
106,389 

(2.00%) 
363;245 

(2.37%) 
45,002.791 

(2.12%) 


50.945 

(1.91%) 
631,020 

(0.98%) 

16,153 

(3.17%) 
108,517 

(2.00%) 
371,852 

(2.37%) 
45,728,430 

(1.61%) 


51,919 

(1.91%) 
637,233 

(0.98%) 

16,559 

(2.52%) 
110,687 

(2.00%) 
380,663 

(2.37%) 
46,289,479 

(1.23%) 


52,912 

(1.91%) 
643,507 

(0.98%) 

16.890 

(2.00%) 
112.901 

(2.00%) 
389,683 

(2.37%) 
46,721,624 

(0.93%) 


53,924 

(1.91%) 
649,843 

(0.98%) 

17,157 

(1.58%) 
115.159 

(2.00%) 
398,917 

(2.37%) 
47,053.518 

(0.71%) 


54.955 

(1.91%) 
656,241 

(0.98%) 

17,373 

(1.26%) 
117,462 

(2.00%) 
408,369 

(2.37%) 
47,307,853 

(0.54%) 


Fee  Adjustments  and  Rounding  of  Fees 

In  calculating  the  adjusted  user  fees, 
we  divided  the  sum  of  the  costs  of 
providing  each  service  by  the  projected 
number  of  users  subject  to  inspection, 
thereby  arriving  at  "raw"  fees.  We  then 
rounded  the  raw  fees.  All  raw  fees  were 
rounded  up,  rather  than  down,  to  ensure 
that  we  collect  enough  revenue  to  cover 
the  costs  of  providing  services  and 
enough  revenue  to  maintain  a 
reasonable  reserve.  The  individual  fees 


no  longer  contain  a  reserve  component. 
At  the  end  of  FY  1996.  the  AQI  account 
is  expected  to  have  $  45.4  million  in 
reserve,  about  36  percent  of  annual 
operating  costs.  Any  excess  collections 
due  to  rounding  would  be  added  to  the 
reserve  balance  for  each  individual  fee 
category.  At  the  end  of  FY  2002,  the  AQI 
account  is  projected  to  retain  $  39.8 
million  in  reserves,  about  25  percent  of 
the  projected  level  of  operating  costs.  If 
an  increase  in  volume  results  in 
additional  revenue  ftt)m  user  fees,  this 


revenue  would  not  necessarily  increase 
the  reserve  because  the  additional 
money  would  be  used  to  service  the 
increased  volume.  We  rounded  all  user 
fees  up  to  the  nearest  quarter,  except  for 
the  international  airline  passenger  user 
fee.  Given  the  sheer  volume  of 
passengers,  if  we  rounded  up  to  the 
nearest  quarter  we  would  recover  far 
more  than  is  necessary.  Therefore,  we 
rounded  the  passenger  user  fee  up  to  the 
nearest  nickel. 
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AQIactMly 


Eat  KMal  costs 


Proiscted  volume 


Raw  fee 


Rounded  fee 


revenue 


PROPOSED  AQI  USER  FEE  RATES-FY  1997 

CommBreial  Vessel _ „ 

Commercial  Trucks'  

Loaded  Railroad  Cars 

Commercial  Aircraft 

Airfrw  Passengers - 

$22,335,718 

3.476.174 

674.482 

21,466,674 

86.154,952 

49,989 

937,988 

106,389 

363,245 

45,002,791 

$446.81 

3.71 

6.34 

50.10 

1.91 

$447.00 

3.75 

6.50 

59.25 

1.95 

$22,345,083 

2,969,495 

691,529 

21,522,266 

87.755.442 

Total  ....„ :. „.. 

134,106,000 

135.283315 



PROPOSED  AQI  USER  FEE  RATES-FY  199S 


Commercial  Vessel      ....      .~~    ~  »  .» 

23,144,561 

3.610,728 

/U0,S00 

22.186.158 

89.656.963 

50,945 

954,060 

108,517 

371.852 

45,728,430 

454.30 

3.78 

6.46 

59.66 

1.96 

454.50 

4.00 

6.50 

59.75 

2.00 

23,154303 

3316320 

705361 

22,218,157 

91,456360 

Commercial  Tnids '  ......................_......................._........ 

Loaded  Railroad  Cars 

Commercial  Aircraft  ...-.....-..........^...............„................ 

Airfna  Passengers „..>........._....„ 

139,299,000 

—........ 

141351,201 

PROPOSED  AQI  USER  FEE  RATES-FY  19M 


Commercial  Vessel „ 

Commercial  Trucks* _ 

Loaded  Rairoad  Cars . ....... 

Commercial  Aircraft  ........«_......._...........„„„..„.....„..„.. 

Airfrw  Passengers 

23.585.032 

3.667.338 

709.738 

22.727.138 

90.421,754 

51,919 

968.413 

110,687 

380363 

46,289,479 

454.27 

3.78 

6.41 

50.70 

1.96 

454.50 

4.00 

6.50 

59.75 

2.00 

23,597.186 

3,873,662 

719,466 

22.744314 

92.578358 

•Total 

141,101.000 

" 

143313.876 



PROPOSED  AQI  USER  FEE  RATES-FY  2000 

Commerctal  Vessel „ „.... 

Commercial  Trucks* 

Loaded  Railroad  Cars 

" — 

24.429,991 

3,800,416 

737,504 

23,469,623 

94.183,466 

52312 

981,307 

112301 

389,683 

46,721,624 

461.71 

3.87 

633 

60.23 

2.02 

461.75 

4.00 

6.75 

60.25 

2.05 

24,432,116 

3,925,228 

762,062 

23,478,401 

95,779,329 

AvfnQ  Psssdngsrs  .......................m..» 

;:::::: 

Totrt 

146.621.000 

- 

148,377,156 

PROPOSED  AQI  USER  FEE  RATES— FY  2001 


Cnmmercial  Vassal  i 

Commeicul  Trucks'  ..__»........„....«.. 

Loaded  Railroad  Cars 

CoffwnsyciBl  Airccaft  ........•««»•».....»......-.•,.,.»..„.»..„,...„,.. 

Anno  PsssonQOfS  .*••.. ••»»f...M*«M»»—....*.......M.«..*..*..*..... 

25,405.975 

3.944.933 

761.570 

24370.240 

97.831.282 

53.924 

992.983 

115.159 

398317 

47.053318 

471.14 

3.97 

6.61 

61.09 

2.08 

471.25 

4.00 

6.75 

61.25 

2.10 

25.411,686 

3,971,932 

777323 

24,433,666 

98312388 

Totrt  

152.314.000 

■•••••«•••••••*••■■■•«••>•■■ 

......~ 

153.406.994 

PROPOSED  AQI  USER  FEE  RATES— FY  2002 


Commercial  Vassal 

Commercial  Trucks' . 

Loaded  Railroad  Cars    . 

26.385,091 

4,096,966 

806,738 

25356.895 

101.538.310 

54355 

1,003,701 

117,462 

408369 

47.307353 

480.12 

4.08 

6.87 

62.09 

2.15 

480.25 

4.25 

7.00 

62.25 

2.15 

26.392.139 

4.265.729 

822,234 

25,420,970 

101.711384 

wWiFWflVivm  ftlfvfWl    • ••■■■■ .■■■■■■j<j>..i  *x*xj.*j. 

Toirt 

158,184.000 

- — ..."• 

~ " 

158312.956 

'Eaos^  tar  FY  19B7,  dscM  ooukf  be  purchased  lor  20  times  the  MMdual  crossing  rate.  As  explained  elsewhere  in  tfiis  document,  the  decal 
■"'•"•dlor  FY1987,  aRhouoh  the  MMduai  crossing  rale  would  ba  Therefore,  prqected  revenue  lor  FY  1997  reHeds  624.868  indMduai 
15366  decal  purehasee  9  40m>  per  decal. 

<0acalB  could  be  puchaaad  al  20  Umea  the  indMdual  crossing  rate,  or  80.00  per  decel. 

*Decals  may  be  purchaaad  at  20  Umee  ttw  indMdusI  crossing  rale,  or  86.00  per  deed. 


would  not  be 
•  3.75  and 


Corrent  and  Future  Uaer  Fees  charge  for  these  services  each  fiscal  year    below.  Each  service  and  the  user  fee  for 

Our  current  user  fees  for  AQI  services     from  1997  through  2002  are  shown  it  are  discussed  individually  below, 

and  the  user  fees  we  are  proposing  to 

AGRICULTURAL  QUARANTINE  INSPECTION  (AQI)  USER  FEES. 


Service 

Original 
user  fee 

Current 
user  fee 

Proposed  user  fees 

FY  97 

FY  96 

FY  99 

FY  00 

FY  01 

FY  02 

Commercial  Vessel  

$544.00 

$36930 

$447.00 

$45430 

$45430 

$461.75 

$471.25 

$48025 

UMI 
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Service 

Original 
user  fee 

Current 
user  fee 

Proposed  user  fees 

FY  97 

FY  98 

FY  99 

FY  00 

FY  01 

FY  02 

Commercial  Truck 

2.00 
40.00 

7.00 
76.75 

2.00 

2.00 
40.00 

7.00 
53.00 

1.45 

3.75 
40.00 

6.50 
59.25 

1.95 

4.00 
80.00 
6.50 
5.75 
2.00 

4.00 
80.00 

6.50 
59.75 

2.00 

4.00 
80.00 

6.75 
60.25 

2.05 

4.00 
80.00 

6.75 
61.25 

2.10 

Commercial  Truck  Decal  ... 

Loaded  Railroad  Car 

Commercial  Aircraft 

4.25 

85.00 

7.00 

Airline  Passenger 

62.25 

2.15 

would  not  be 
I  #  3.7S  and 


We  have  included  in  our  explanation 
of  each  activity,  the  total  fee  increase 
percentage  through  FY  2002  and  the 
average  annual  fee  increase  percentage. 
These  percentages  will  differ  among  the 
activities  depending  on  our  projected 
costs  and  estimated  volumes  for  each 
activity.  As  explained  previously,  each 
individual  fee  is  set  to  reflect  the  actual 
cost  of  providing  the  specific  service. 
Therefore,  the  percentage  increase  or 
decrease  in  a  program  is  directly  related 
to  the  actual  volume  and  costs  in  that 
program  in  the  past. 

Commercial  Vessels 

One  of  the  AQI  services  we  provide  is 
inspection  of  commercial  vessels  of  100 
net  tons  or  more.  Our  original  user  fee 
for  this  service  was  $544.00,  effective 
May  13, 1991.  The  current  user  fee— 
$369.50 — became  effective  on  January  1, 
1993,  following  publication  of  an 
interim  rule  in  the  Federal  Register  on 
December  31, 1992  (Docket  No.  92-148- 
1,  57  FR  62468  et  seq..  at  62472).  This 
fee  has  not  been  adjusted  since  January 
1, 1993,  and  the  reserve  will  be  depleted 
by  the  end  of  FY  1996. 

Our  proposed  user  fees  for 
commercial  vessels  are:  $447.00, 
effective  FY  1997;  $454.50,  effective  FY 
1998;  $454.50.  effective  FY  1999; 
$461.75,  effective  FY  2000;  $471.25, 
effective  FY  2001;  and  $480.25,  effective 
FY  2002.  Even  though  the  fee  increases 
over  6  years,  it  remains  below  the 
original  level  set  in  1991. 

Commercial  Trucks 

We  also  offer  AQI  services  to 
commercial  trucks.  Our  truck  user  fees 
are  collected  for  us  by  the  U.S.  Customs 
Service  (Customs). 

The  current  truck  user  fees  were 
established  in  FY  1991  (Docket  91-028, 
56  FR  14837  et  seq.,  at  14844,  effective 
May  13, 1991).  The  fees  have  not  been 
adjusted  since  then.  Unfortunately, 
when  we  established  these  user  fees  we 
underestimated  personnel  costs  and 
overestimated  the  volume  of  trucks  that 
would  be  crossing  the  U.S.-Mexican 
border.  We  have  adjusted  the  decal 
portion  of  our  collection  system  several 
times  to  make  it  more  efficient. 
However,  because  of  the  mechanics  of 


issuing  decals,  we  have  had  to  wait  over 
a  year  after  each  change  to  evaluate  its 
effectiveness.  In  spite  of  the  adjustments 
we  have  made,  we  did  not  collect 
enough  money  during  FYs  1992, 1994, 
and  1995  to  recover  the  steadily  rising 
costs  of  providing  AQI  services  to 
commercial  trucks.  We  foresee  that  FY 
1996  will  result  in  a  deficit  of  over  $1 
million.  Because  our  user  fees  are 
intended  to  recover  full  cost,  our  truck 
user  fees  must  be  raised. 

The  regulations  currently  provide  that 
commercial  trucks  pay  the  /J'HIS  user 
fee  each  time  they  enter  the  customs 
territory  of  the  United  States  from 
Mexico  '.  However,  commercial  trucks 
■  are  also  subject  to  Customs  user  fees. 
Our  regulations  therefore  provide  that 
commercial  trucks  must  prepay  the 
APHIS  user  fee  if  they  are  prepaying  the 
Customs  user  fee.  In  that  case,  the 
required  APHIS  user  fee  is  20  times  the 
user  fee  for  each  arrival,  and  is  valid  for 
an  unlimited  number  of  entries  during 
the  calendar  year  (see  §  354.3(c){3)(i)  of 
the  regulations).  The  truck  owner  or 
operator,  upon  payment  of  the  APHIS 
and  the  Customs  user  fees,  receives  a 
decal  to  place  on  the  truck  windshield. 
This  is  a  joint  decal,  indicating  that  both 
the  Customs  and  APHIS  user  fees  for  the 
truck  have  been  paid  for  that  calendar 
year. 

The  current  truck  user  fee- is  $2.00  for 
individual  arrivals;  $40.00  for  a  decal. 
We  are  proposing  to  adopt  an  individual 
arrival  fee  of  $3.75  for  FY  1997,  $4.00 
for  FYs  1998  through  2001.  and  $4.25  in 
FY  2002.  We  are  proposing  decal  fees  of 
$40.00  in  FY  1997,  $80.00  FYs  1998 
through  2001,  and  $85.00  in  FY  2002. 
These  proposed  fee  increases  would 
ensure  that  we  recover  the  full  cost  of 
providing  AQI  services  to  commercial 
trucks,  except  in  FY  1997. 

With  the  exception  of  FY  1997,  we  are 
proposing  to  retain  a  prepaid  truck  user 
fee  of  20  times  the  user  fee  for  each 
arrival.  For  FY  1997  we  are  proposing 
a  prepaid  truck  user  fee  of  nearly  11 
times  the  proposed  user  fee  for  each 


■  §  3S4.3(cH2)(i)  of  the  regulations  states  that 
commercial  trucks  entering  the  customs  territory  of 
the  United  States  from  Canada  are  exempt  from 
paying  an  APHIS  user  fee. 


arrival.  This  would  result  in  a  prepaid 
user  fee  for  FY  1997  of  $40.00,  the  same 
as  the  current  prepaid  user  fee  for 
commercial  trucks.  The  reason  for  this 
is  that  Customs  has  already  printed 
decals  for  FY  1997.  The  cost  of 
reprinting  decals  and  replacing  those 
which  have  already  been  issued  is 
greater  than  the  amount  in  fees  that 
could  be  collected  if  replacement  decals 
were  printed. 

Commercial  Railroad  Can 

Another  AQI  service  we  offer  is 
inspection  of  commercial  railroad  cars. 
Our  current  user  fee  for  this  service  is 
$7.00  per  loaded  commercial  railroad 
car  for  each  arrival,  or.  if  user  fees  are 
prepaid,  an  amount  20  times  the 
individual  arrival  fee  for  each  loaded 
rail  car.  Prepaid  user  fees  cover  one 
calendar  year's  worth  of  AQI 
inspections.  These  fees  have  not  been 
adjusted  since  they  were  established  in 
FY  1991  (Docket  91-028.  56  FR  14837 
et  seq.,  at  14845.  effective  May  13. 
1991). 

We  are  proposing  to  adopt  user  fees 
of  $6.50,  effective  FYs  1997  through 
1999;  $6.75,  effective  FYs  2000  and 
2001;  and  $7.00.  effective  FY  2002. 
These  proposed  user  fees  are  all  less 
than  or  equal  to  the  current  fee. 

Commercial  Aircraft  User  Fee 

Our  user  fees  also  cover  the  cost  of 
AQI  services  provided  by  APHIS  in 
connection  with  the  arrival  of 
international  commercial  dircraft  at 
ports  in  the  customs  territory  of  the 
United  States. 

The  current  user  fee  for  international 
commercial  aircraft  became  effective  on 
March  1. 1996.  following  publication  of 
a  final  rule  in  the  Federal  Register  on 
January  29, 1996  (Docket  No.  94-074-2, 
61  FR  2660-2665).  At  that  time  the  fee 
was  reduced  to  $53.00.  This  reduction 
was  the  second  since  the  user  fee  was 
originally  set  at  $76.75,  effective 
February  9, 1992.  The  other  reduction 
was  fix>m  $76.75  to  $61.00,  effective 
January  1, 1993  (Docket  No.  92-148-1, 
57  FR  62468-62473). 

We  are  now  proposing  to  amend  the 
user  fee  for  international  commercial 
aircraft.  The  fee  would  be  adjusted  as 
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follows:  $59.25.  effective  FY  1997; 
S59.75,  effective  FYs  1998  and  1999; 
$60.25.  effective  FY  2000;  $61.25, 
effective  FY  2001;  and  $62.25,  effective 
FY  2002.  This  user  fee  would  remain  in 
FY  2002  substantially  below  the  $76.75 
level  it  was  originally  set  at  in  1992. 

International  Airline  Passenger  User 
Fee 

Another  service  our  user  fees  cover  is 
the  cost  of  AQI  services  provided  by 
APHIS  in  connection  with  the  arrival  of 
international  airline  passengers  at  a  port 
in  the  customs  territory  of  the  United 
States. 

Our  original  user  fee  for  international 
airline  passengers  was  $2.00,  effective 
May  13, 1991.  The  current  $1.45  user 
fee  became  effective  January  1, 1993, 
following  publication  of  an  interim  rule 
in  the  Federal  Register  on  December  31. 
1992  (Docket  No.  92-148-1.  57  FR 
62468  et  seq..  at  62472).  This  fee  has  not 
been  adjusted  in  nearly  3  years,  and  the 
reserve  has  been  reduced  to  25.23 
percent  of  annual  operating  costs. 
However,  if  this  fee  is  not  increased,  the 
entire  reserve  will  be  depleted  sometime 
in  FY  1998. 

We  are  proposing  to  raise  the 
international  air  passenger  user  fee  to 
$1.95  in  FY  1997.  $2.00  in  FYs  1998  and 
1999.  $2.05  in  FY  2000,  $2.10  in  FY 
2001.  and  $2.15  in  FY  2002.  Under  our 
proposal,  this  user  fee  would  increase  in 
FY  1997  to  $1.95  and  then  increase  to 
the  original  level  and  remain  stable 
through  FY  1999.  In  FYs  2000  through 
2002  it  would  increase  by 
approximately  2.5  percent  per  annum. 
Spread  over  6  years,  this  is  an  average 
annual  increase  of  less  than  1  percent 
above  the  original  level,  and  48  percent 
above  the  current  fee. 

Most  of  the  increase  in  this  user  fee 
would  be  in  FY  1997.  Over  the  last 
several  years,  increased  level  of 
passenger  demand  has  led  APHIS  to 
expand  the  AQI  program  to  improve 
service  by  reducing  passenger  delays 
and  better  safeguarding  U.S.  agriculture 
by  reducing  the  risk  of  exotic  pests 
entering  the  country.  We  have  hired 
over  250  new  officers  and  canine  teams 
specifically  to  clear  international  airline 
passengers:  The  additional  personnel 
will  enable  us  to  keep  pace  with 
workload  demand,  while  performing 
high  quality  inspection  services. 
However,  hiring  new  personnel  to 
reduce  passenger  delays  and  reduce  the 
risk  of  exotic  pests  entering  the  country 
increases  our  costs  to  provide 
inspection  services.  This  increase  in 
costs  (as  well  as  eliminating  further 
draw  down  in  the  reserve)  is  reflected 
in  the  initial  fee  increase. 


Miscellaneous  Amendments 

We  are  also  proposing  to  amend  the 
regulations  to  clarify  that  all  user  fees 
collected  from  international  passengers 
on  behalf  of  APHIS  are  to  be  held  in 
trust  for  the  United  States  by  each 
person  collecting  such  user  fees,  by  any 
person  holding  such  fees,  or  by  the 
person  who  is  ultimately  responsible  for 
remittance  of  such  fees  to  APHIS.  By 
clarifying  that  the  international 
passenger  user  fees  are  held  in  trust,  we 
make  it  clear  that  the  person  collecting 
or  possessing  the  fees  shall  hold  only  a 
possessory  interest  and  not  an  equitable 
interest  in  such  fees. 

We  will  allow  the  person  collecting  or 
holding  the  fees  to  retain  any  interest 
earned  on  the  fees  between  the  time  of 
collection  and  the  time  the  fees  are  due 
to  be  remitted  to  APHIS.  This  would 
help  offset  the  cost  of  collecting  and 
remitting  the  fees  to  APHIS.  All  other 
provisions  of  our  current  regulations, 
such  as  the  date  and  form  of  remittance, 
would  remain  the  same. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  the 
OfHce  of  Management  and  Budget. 

This  proposed  rule,  if  adopted, 
would,  over  a  6  year  period,  generally 
increase  user  fees  for  certain 
international  airline  passengers, 
commercial  aircraft,  commercial  vessels, 
commercial  trucks,  and  commercial 
railroad  cars,  in  order  to  recover  the  cost 
to  APHIS  of  providing  services.  Some 
user  fees  would  be  initially  reduced. 
Amendments  to  user  fees  are  necessary 
to  adjust  for  changes  in  service  volume 
and  in  costs. 

These  proposed  fee  changes  would 
directly  affect  international  commercial 
maritime  vessels  of  100  net  tons  or 
more,  commercial  trucks,  loaded 
commercial  railroad  cars,  and 
commercial  aircraft  arriving  at  ports  in 
the  customs  territory  of  the  United 
States.  The  impact  of  adjusting  each  fee 
is  discussed  separately  below. 

The  proposed  fee  changes  would  also 
directly  impact  international  airline 
passengers  arriving  at  ports  in  the 
customs  territory  of  the  United  States. 
However,  we  have  not  included  a 
discussion  of  the  effect  on  airline 
passengers,  as  individuals  are  not 
covered  by  the  Regulatory  Flexibility 
Act. 

Commercial  Vessels 

According  to  the  Bureau  of  the 
Census,  there  were  334  U.S.  businesses 


in  1992  engaged  in  water  transportation 
of  freight  internationally  between  the 
United  States  and  foreign  ports.  Of  these 
busine.sses,  at  least  93  percent  would  be 
considered  small  according  to  SBA 
criteria  for  a  small  entity  in  this  category 
(i.e.,  an  entity  that  employs  fiewer  than 
500  persons). 

APHIS  user  fees  for  commercial 
vessels  apply  only  to  those  of  100  net 
tons  or  more  arriving  from  foreign  ports, 
except  ports  in  Canada.  All  of  the 
United  States'  oceangoing  fleet  exceeds 
100  net  tons,  but  only  a  limited  portion 
engages  in  foreign  trade.  Data  from  the 
Department  of  Transportation's 
Maritime  Administration  shows  that 
there  were  319  private  oceangoing 
merchant  vessels  in  the  Uniteid  States  at 
the  beginning  of  1996.  Of  these  vessels, 
127  are  tankers  and  the  remainder  are 
dry  cargo  vessels.  The  vast  majority  of 
the  tankers  operate  nearly  exclusively 
between  United  States  ports.  They  are 
therefore  not  subject  to  the  APHIS 
commercial  vessel  user  fee.  Those 
vessels  subject  to  the  APHIS  user  fee  are 
mostly  dry  cargo  vessels  operating 
between  the  United  States  and  foreign 
ports.  We  believe,  however,  that  the 
impact  of  the  proposed  APHIS  user  fees 
on  these  vessels  is  likely  to  be  minimal, 
whether  a  vessel  is  operated  by  a  small 
or  a  large  entity.  Total  daily  operating 
costs  for  dry  cargo  vessels  idle  in  port 
averages  between  $23,600  and  $26,800. 
The  proposed  $77.50  user  fee  increase 
for  FY  1997  represents  less  than  0.4 
percent  of  one  day's  operating  costs  of 
an  average  dry  cargo  vessel  while  in 
port,  and  remains  $97.00  below  the 
original  fee  set  in  1991. 

For  subsequent  years,  we  are 
proposing  either  no  fee  increase  (FY 
1999)  or  much  smaller  increases  ($7.50, 
FY  1998;  $7.25,  FY  2000;  $9.50,  FY 
2001;  and  $9.00,  FY  2002).  Therefore, 
we  believe  the  impact  of  our  proposed 
commercial  ves.sel  user  fees  on  small 
businesses  would  be  minimal. 

Commercial  Trucks 

The  SBA  criterion  for  a  small  trucking 
firm  is  one  whose  annual  receipts  are 
less  than  $18.5  million.  We  are  unable 
to  accurately  estimate  the  number  of 
U.S.  Hrms  that  would  be  considered 
small  by  this  criterion.  However,  we 
believe  U.S.  firms  would  be  largely 
unaffected  by  the  proposed  fee  changes. 
In  1991,  transportation  expenses  for 
commercial  U.S.  trucks  traveling  from 
Mexico  to  the  United  States  varied 
between  $85.00  and  $175.00  per  trip  for 
trucks  carrying  non-agricultural 
commodities.  Assuming  constant  costs, 
adding  $2.00  to  the  user  fee  per  truck. 
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per  crossing,  as  we  propose,^,  would 
represent  an  increase  in  operating 
expenses  of  between  1.1  and  2.4  percent 
for  trucks  carrying  non-agricultural 
commodities.  Transportation  expenses 
for  trucks  hauling  agricultural 
commodities  ranged  from  $300.00  to 
$1,700.00  per  trip  in  1991.  Again, 
assuming  constant  costs,  our  proposed 
user  fee  increases  would  represent 
operating  expense  increases  of  between 
0.12  and  0.67  percent  for  trucks  hauling 
agricultural  goods.  It  therefore  appears 
that  the  impact  on  small  U.S. 
independent  trucking  firms  would  be 
insignificant. 

Coinmercial  Railroad  Can 

There  are  5  U.S.  railroad  companies 
currently  transporting  goods  across  the 
U.S.-Mexican  border.  These  railroad 
companies  would  be  directly  affected  by 
our  proposal  to  reduce  our  user  fee  for 
this  service.  These  railroad  companies 
would  also  be  directly  affected  by  the 
subsequent  fee  increases  we  are 
proposing.  However,  we  are  not 
proposing  to  increase  this  fee  until  FY 
2002,  at  which  time  the  fee  would 
increase  to  an  amount  equal  to  the 
current  fee.  We  are  not  proposing  to 
increase  the  user  fee  beyond  the  current 
rate.  Proposed  user  fee  changes  would 
affect  direct  operating  expenses.  Two  of 
these  railroad  companies  met  the  SBA 
criterion  for  small  entities  (i.e.,  fewer 
than  1,500  employees).  As  of  1991,  the 
most  recent  year  for  which  figures  are 
available,  these  small  railroad 
companies  were  transporting  between 
960  and  2,000  loaded  railroad  cars  into 
the  United  States  from  Mexico  annually. 
These  cars  were  all  subject  to  the  APHIS 
user  fee.  Assuming  a  similar  number  of 
cars  subject  to  inspection  in  future 
years,  in  FY  1997  reduced  user  fees 
would  result  in  a  cost  savings  for  these 
railroad  companies  of  betv/een  $480.00 
and  $1,000.00.  Specific  data  on  the 
operating  expenses  or  profit  margins  of 
these  railroad  companies  is  not 
available  to  us.  However,  we  believe  the 
proposed  fee  changes  would  not  have 
aiiy  significant  economic  effect  on  small 
railroad  companies. 

Commercial  Airlines 

According  to  the  latest  figiues 
available  bom  the  Bureau  of  the  Census, 
domestic  and  international  airlines 
employed  a  total  of  707,148  employees 
in  1992.  SBA  criterion  for  a  small  airline 
is  one  that  employs  1,500  or  fewer 
employees.  Although  the  size 


'  A  d^cal  is  also  available  which  allows  unlimited 
border  crossings  per  year  for  one  fee.  This  decal  Is 
available  only  for  trucks  which  prepay  the  U.S. 
Customs  user  fee  which  applies  to  them. 


distribution  of  air  earners  affected  by 
our  user  fees  is  unknown,  we  anticipate 
that  the  impact  of  the  proposed  fee 
increases  will  be  minimal.  The  greatest 
proposed  fee  increase — $6.25  per 
aircraft  per  entry  in  FY  1997 — would, 
when  applied  to  all  aircraft  subject  to 
our  fee,  comprise  less  than  0.1  percent 
of  the  average  operating  costs  of  air 
carriers.  In  addition,  the  APHIS  user  fee 
would  remain  lower  in  FY  2002  than  it 
was  at  its  inception,  despite  increases 
startiuB  in  FY  1997. 

In  addition  to  user  fees  paid  directly 
by  airlines  for  aircraft  inspection, 
airlines  collect  user  fees  on  our  behalf 
from  passengers.  Airlines  already  have 
collection  and  disbursement  systems  in 
place  for  international  passengers.  We 
believe  it  is  imlikely  that  there  would  be 
any  significant  increase  in  the  costs  of 
maintaining  these  systems  as  a  result  of 
our  proposed  rule.  We  are  proposing 
that  airlines  establish  trust  accounts  for 
user  fees  collected  from  passengers. 
However,  we  are  also  proposing  that 
airlines  may  retain  any  interest  earned 
by  monies  in  such  accounts. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  vvill  be  preempted;  (2)  no 
retroactive  effiect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Govenunent  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 


Accordingly,  7  CFR  part  354  would  be 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS:  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C  1741;  7  CFR  2.22. 2.80, 
and  371.2(c). 

2.  Section  354.3  would  be  amended 
by  revising  paragraphs  (b)(1),  (c)(1), 
(c)(3)(i)  introductory  text,  (d)(1).  (e)(1), 
and  (f)(1)  to  read  as  follows,  and  by 
adding  a  new  paragraph  (0(4)(i)(C)  to 
read  as  follows: 

S  354.3    User  fee*  for  certain  international 
ssfvices. 


(b)  *  *  *  (1)  Except  as  provided  in 
paragraph  (b)(2)  of  this  section,  the 
master,  licensed  deck  officer,  or  purser 
of  any  commercial  vessel  which  is 
subject  to  inspection  under  part  330  of 
this  chapter  or  9  CFR  chapter  I, 
subchapter  D,  and  which  is  either 
required  to  make  entry  at  the  customs 
house  under  19  CFR  4.3  or  is  a  United 
States-flag  vessel  proceeding  coastwise 
under  19  CFR  4.85,  shall,  upon  arrival, 
proceed  to  Customs  and  pay  an  APHIS 
user  fee.  The  APHIS  user  fee  for  each 
arrival,  not  to  exceed  15  payments  in  a 
calendar  year,  is  shown  in  the  following 
table.  The  APHIS  user  fee  shall  be 
collected  at  each  port  of  arrival. 


Effecth/e  dates 


[Effective  date  of  dodcet]  through 
SeptemlwrSO.  1997  

October  1,  1997  through  Septem- 
ber 30, 1998  

OcXober  1,  1998  through  Septem- 
ber 30.  1999 

October  1,  1999  through  Septem- 
ber 30.  2000 

October  l ,  2000  through  Septem- 
ber 30,  2001 

October  1,2001 


Amount 


$447.50 

454.50 

454.50 

461.75 

471.25 
48025 


(c)  *  *  *  (1)  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  the 
driver  or  other  person  in  charge  of  a 
commercial  truck  which  is  entering  the 
customs  territory  of  the  United  States 
and  which  is  subject  to  inspection 
under  part  330  of  this  chapter  or  under 
9  CFR,  chapter  I,  subchapter  D,  must, 
upon  arrival,  proceed  to  Customs  and 
pay  an  APHIS  user  fee  for  each  arrival, 
as  shown  in  the  following  table: 


Effective  dates 


[Effective  date  of  docket)  through 
Septemtjer  30.  1997  


Amount 


$3.75 
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Effective  dates 

Amount 

October  1,  1997  ttvough  Septem- 
ber 30,  1998 

4.00 

October  1,  1998  through  Septenv 
ber30.  1999 „..: 

October  1,  1999  through  Septem- 
ber 30.  2000 

October  1,  2000  through  Septem- 
ber 30,  2001  

October  1.2001  ...^ 

4.00 

4.00 

4.00 
4.25 

(3)  •  *  • 

(i)  The  owner  or  operator  of  a 
commercial  truck,  //entering  the 
customs  territory  of  the  United  States 
from  Mexico  and  applying  for  a  prepaid 
Customs  permit  for  a  calendar  year, 
must  apply  for  a  prepaid  APHIS  permit 
for  the  same  calendar  year.  Applicants 
must  apply  to  Customs  for  prepaid 
APHIS  permits. '  The  following 
information  must  be  provided,  together 
with  payment  of  an  amount  20  times  the 
APHIS  user  fee  for  each  arrival,  except, 
that  through  September  30, 1997,  the 
amount  to  be  paid  is  $40.00: 
•        •        •        •        • 

(d)  •  *  *  (1)  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  an 
APHIS  user  fee  will  be  charged  for  each 
loaded  commercial  railroad  car  which  is 
subject  to  insp>ection  under  part  330  of 
this  chapter  or  under  9  CFR  chapter  I, 
subchapter  D,  upon  each  arrival.  The 
railroad  company  receiving  a 
commercial  railroad  car  in  interchange  - 
at  a  port  of  entry  or,  barring  interchange, 
the  railroad  company  moving  a 
commercial  railroad  car  in  line  haul 
service  into  the  customs  territory  of  the 
United  States,  is  responsible  for  paying 
the  APHIS  user  fee.  The  APHIS  user  fee 
for  each  arrival  of  a  loaded  railroad  car 
is  shown  in  the  following  table.  If  the 
APHIS  user  fee  is  prepaid  for  all  arrivals 
of  a  commercial  railroad  car  during  a 
calendar  year,  the  APHIS  user  fee  is  an 
amount  20  times  the  APHIS  user  fee  for 
each  arrival. 


Effective  dates 

[Effective  date  of  docket]  through 
September  30,  1997  

October  1.  1997  through  Septem- 
ber 30, 1998 

October  1,  1998  through  Septem- 
ber 30, 1999 

October  1,  1999  through  Septem- 
ber 30,  2000  

October  1 ,  2000  through  Septem- 
ber 30,  2001  

October  1, 2001  


Amount 


$6.50 

6.50 

6.50 

6.75 

6.75 
7.00 


(e)  *  *  •  (1)  Except  as  provided  in 
paragraph  (e)(2)  of  this  section,  an 
APHIS  user  fee  will  be  charged  for  each 
commercial  aircraft  which  is  arriving,  or 
which  has  arrived  and  is  proceeding 
from  one  United  States  airport  to 
another  under  a  United  States  Customs 
Service  "Permit  to  Proceed,"  as 
specifled  in  title  19,  Code  of  Federal 
Regulations,  §§  122.81  through  122.85. 
or  an  "Agricultural  Clearance  or 
Safeguard  Order"  (PPQ  Form  250),  used 
pursuant  to  title  7,  Code  of  Federal 
Regulations.  §  330.400  and  title  9,  Code 
of  Federal  Regulations.  §  94.5,  and 
which  is  subject  to  inspection  under 
part  330  of  this  chapter  or  9  CFR  chapter 
I.  subchapter  D.  Each  carrier  is 
responsible  for  paying  the  APHIS  user 
fee.  The  APHIS  user  fee  for  each  arrival 
is  shown  in  the  following  table. 


Effective  dates 


[Effective  date  of  docket]  through 
September  30. 1997  

Octotjer  1,  1997  through  Septem- 
ber 30. 1998  _ 

October  1.  1998  through  Septem- 
ber 30,  1999 

October  1.  1999  through  Septem- 
ber 30.  2000  

October  1^  2000  through  Septem- 
ber 30.  2001  

October  1.  2001  


Amount 


$59.25 

59.75 

59.75 

60.25 

61.25 
62.25 


(fV*  *  *  (1)  Except  as  specified  in 
paragraph  (f)(2)  of  this  section,  each 
passenger  aboard  a  commercial  aircraft 
who  is  subject  to  inspection  under  part 
330  of  this  chapter  or  9  CFR.  chapter  I, 
subchapter  D.  upon  arrival  from  a  place 
outside  of  the  customs  territory  of  the 
United  States,  must  pay  an  APHIS  user 
fee.  The  APHIS  user  fee  for  each  arrival 
is  shown  in  the  following  table. 


Effective  dates 


[Effective  date  of  docket]  through 
September  30,  1997  

October  1,  1997  through  Septem- 
ber 30,  1998 

October  1,  1998  through  Septem- 
ber 30.  1999 

October  1,  1999  tirough  Septem- 
ber 30.  2000 

October  1.  2000  through  Septem- 
ber 30. 2001  ..„ „.... 

October  1.  2001  _.... 


Amount 


$1.95 

2.00 

2.00 

2.05 

2.10 
2.15 


■  Applicant  should  refer  to  Customs  Service 
regulations  (19  CFR  part  24)  for  speciRc 
instructions. 


(4)   *    •   • 

(i)  •  *  * 

(C)  APHIS  user  fees  collected  from 
international  passengers  pursuant  to 
paragraph  (f)  of  this  section  shall  be 
held  in  trust  for  the  United  States  by  the 
person  collecting  such  fees,  by  any 
person  holding  such  fees,  or  by  the 


person  who  is  ultimately  responsible  for 
remittance  of  such  fees  to  APHIS. 
APHIS  user  fees  collected  from 
international  passengers  shall  be 
accounted  for  separately  and  shall  be 
regarded  as  trust  funds  held  by  the 
person  possessing  such  fees  as  agents, 
for  the  beneficial  interest  of  the  United 
States.  All  such  user  fees  held  by  any 
person  shall  be  property  in  which  the 
person  holds  only  a  possessory  interest 
and  not  an  equitable  interest.  As 
compensation  for  collecting,  handling, 
and  remitting  the  APHIS  user  fees  for 
international  passengers,  the  person 
holding  such  user  fees  shall  be  entitled 
to  any  interest  or  other  investment 
return  earned  on  the  user  fees  between 
the  time  of  collection  and  the  time  the 
user  fees  are  due  to  be  remitted  to 
APHIS  under  this  section.  Nothing  in 
this  section  shall  affed  APHIS'  ri^t  to 
collect  interest  for  late  remittance. 
***** 

Done  in  Washington.  DC,  this  21st  day  of 
January  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Senrice. 
[FR  Doc.  97-1892  Filed  1-24-97;  8:45  am] 
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Farm  Service  Agency 

7CFR  Part 723 
RIN0560-AF03 

National  Marketing  Quotas  for  Fire- 
Cured  (Type  21),  Fire-Cured  (Types  22- 
23).  Dark  Air-Cured  (Types  35-36), 
Virginia  Sun-Cured  (Type  37),  and 
Cigar-Filler  and  Cigar-Binder  (Types 
42-44  and  53-55)  Tol>accos 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Secretary  of  Agriculture 
(the  Secretary),  is  required  to  proclaim 
by  March  1, 1997,  national  marketing 
quotas  for  fire-cured  (types  21-23)  and 
dark  air-ciu«d  (types  35-36)  tobaccos 
for  the  1997-98, 1998-99,  and  1999- 
2000  marketing  years  (KfYs)  and  to 
determine  and  announce  the  amounts  of 
the  national  marketing  quotas  for  fire- 
cured  (type  21),  fire-cured  (types  22- 
23).  dark  air-cured  (types  35-36). 
Virginia  sun-cured  (type  37),  and  cigar- 
filler  and  cigar-binder  (types  42-44  and 
53-55)  kinds  of  tobacco  for  the  1997-98 
MY.  The  public  is  invited  to  submit 
written  comments,  views,  and 
recommendations  concerning  the 
determination  of  the  national  marketing 
quotas  for  such  kinds  of  tobacco  and 
other  related  matters  which  are 
discussed  in  this  proposed  rule. 
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DATES:  Comments  must  be  received  on 
or  before  February  12, 1997,  in  order  to 
be  assured  consideration. 
ADDRESSES:  Send  comments  to  the 
Director,  Tobacco  and  Peanuts  Division, 
Farm  Service  Agency  (FSA),  United 
States  Department  of  Agriculture 
(USDA),  Room  5750,  South  Building, 
STOP  0514,  P.O.  Box  2415.  Washington, 
DC  20013-2415.  All  written 
submissions  will  be  made  available  for 
public  inspection  from  8:15  a.m.  to  4:45 
p.m.,  Monday  through  Friday,  except 
holidays,  in  Room  5750,  South 
Building,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Tarczy,  FSA,  USDA,  Room 
5750,  South  Building,  STOP  0514,  P.O. 
Box  2415,  Washington,  DC  20013-2415, 
202-720-5346. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  been  reviewed  by  OMB. 

Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  notice  applies  are: 
Commodity  Loans  and  Purchases — 
10.051. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778,  Civil  Justice  Reform.  The 
provisions  of  the  proposed  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Regulatory  Flexibility  Act  • 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
FSA  is  not  required  by  5  U.S.C.  553  or 
any  provision  of  law  to  publish  a  notice 
of  proposed  rulemaking  with  respect  to 
the  subject  matter  of  this  rule. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  723 
set  forth  in  this  proposed  rule  do  not 
contain  any  information  collection 
requirements  that  require  clearance 
through  the  Office  of  Management  and 
Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995. 

Unfunded  Federal  Mandates 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 


Mandate  Reform  Act  of  1995  (UMBRA), 
for  state,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMBRA. 

Discussion 

The  proposed  rule  would  amend  7 
CFR  part  723  to  set  forth  the  1996-crop 
marketing  quotas  for  these  five  kinds  of 
tobacco. 

Section  312(b)  of  the  Agricultiu^l 
Adjustment  Act  of  1938,  as  amended 
(the  Act),  provides  that  the  Secretary 
shall  determine  and  announce,  not  later 
than  March  1, 1997,  with  respect  to 
kinds  of  tobacco  specified  in  this 
proposed  rule,  the  amount  of  the 
national  marketing  quota  which  will  be 
in  effect  for  MY  1997  in  terms  of  the 
total  quantity  of  tobacco  which  may  be 
marketed  that  will  allow  a  supply  of 
each  kind  of  tobacco  equal  to  the  reserve 
supply  level.  Supply  and  demand  for 
these  kinds  of  tobacco  are  in  balance. 
Thus,  changes  in  1997  marketing 
quotas,  if  any,  will  likely  be  small. 

Section  312(c)  of  the  Act  provides 
that,  within  30  days  after  proclamation 
of  national  marketing  quotas  for  fire- 
cured  (types  21-23)  and  dark  air-cured 
(types  35-36)  tobaccos,  the  Secretary 
shall  conduct  referenda  of  farmers 
engaged  in  the  1996  production  of  each 
kind  of  tobacco  to  determine  whether 
they  favor  or  oppose  marketing  quotas 
forMY's  1997, 1998,  and  1999.  These 
referenda  are  required  because  MY  1996 
is  the  last  year  of  the  3  consecutive  MYs 
for  which  marketing  quotas  previously 
proclaimed  will  be  in  effect. 
'  The  Secretary  shall  proclaim  the 
results  of  any  referendum.  If  more  than 
one-third  of  the  farmers  voting  in  a 
referendum  for  a  kind  of  tobacco  oppose 
the  quota,  the  national  marketing  quota 
previously  proclaimed  shall  not  become 
effective.  The  referendum  results  shall 
.  in  no  way  aifecX  or  limit  any  subsequent 
quota  proclamation  and  submission  to  a 
hiture  referendum  as  otherwise 
authorized  in  section  312  of  the  Act. 

Section  313(g)  of  the  Act  authorizes 
the  Secretary  to  convert  the  national 
marketing  quota  into  a  national  acreage 
allotment  by  dividing  the  national 
marketing  quota  by  the  national  average 
yield  for  the  5  years  immediately 
preceding  the  year  in  which  the  national 
marketing  quota  is  proclaimed.  In 
addition,  the  Secretary  is  authorized  to 
apportion,  through  county  committees, 
the  national  acreage  allotment  to 
tobacco  producing  farms,  less  a  reserve 
not  to  exceed  1  percent  thereof  for  new 
farms  and  to  make  corrections  and 
adjust  inequities  in  old  farm  allotments, 
through  the  national  factor.  The  national 
factor  is  determined  by  dividing  the 


preliminary  quota  (the  sum  of  quotas  for 
old  farms)  into  the  quota  determined  for 
the  MY  in  question  (less  the  reserve). 

Procedures  will  continue  unchanged 
for  (1)  converting  marketing  quotas  into 
acreage  allotments;  (2)  apportioning 
allotments  among  old  farms;  (3) 
apportioning  reserves  for  use  in  (a) 
establishing  allotments  for  new  farms, 
and  (b)  making  corrections  and 
adjusting  inequities  in  old  farm 
allotments;  and  (4)  holding  referenda. 

Request  for  Comments 

This  rule  proposes  to  amend  7  CFR 
part  723.  subpart  A  to  include  1997-crop 
national  marketing  quotas  for  fire-cured 
(type  21),  flre-cured  (types  22-23),  dark 
air-cured  (types  35-36).  Virginia  sun- 
cured  (type  37).  and  cigar-filler  and 
cigar-binder  (types  42-44  and  53-55) 
tobaccos.  These  five  kinds  of  tobacco 
account  for  about  4  percent  of  total  U.S. 
tobacco  production. 

Accordingly,  comments  are  requested 
concerning  the  establishment  of  the 
national  jnarketing  quotas  for  the 
following: 

(1)  Fire-Cured  (Type  21)  Tobacco 

The  1997-crop  national  marketing 
quota  for  fire-cured  (type  21)  tobacco 
will  range  from  2.0  to  2.2  million 
pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  1.0  to  1.1. 

(2)  Fire-Cured  (Types  22-23)  Tobacco 

The  1997-crop  national  marketing 
quota  for  fire-cured  (types  22-23) 
tobacco  will  range  fronu40.0  to  44.0 
million  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  1.0  to  1.1. 

(3)  Dark  Air-Cured  (Types  35-36) 
Tobacco 

The  1997-crop  national  marketing 
quota  for  dark  air-cured  (types  35-36) 
tobacco  will  range  from  9.0  to  9.9 
million  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  range  from  1.0  to  1.1. 

(4)  Virginia  Sun-Cured  (Type  37) 
Tobacco 

The  1997-crop  national  marketing 
quota  for  Virginia  sun-cured  (type  37) 
tobacco  will  range  from  140,000  to 
154.000  pounds.  This  range  reflects  the 
assumption  that  the  national  acreage 
factor  will  ranee  from  1.0  to  1.1. 

(5)  Cigar-Filler  and  Cigar-Binder 
(Types  42-44  and  53-55)  Tobaccos 

The  1997-crop  national  marketing 
quota  for  cigar-filler  and  cigar-binder 
(types  42—44  and  53-55)  tobaccos  will 
range  from  8.0  to  8.8  million  pounds. 
This  range  reflects  the  assumption  that 
the  national  acreage  factor  will  range       w 
from  1.0  to  1.1. 
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List  of  Subjects  in  7  CFR  Part  723 

Acreage  allotments.  Marketing  quotas, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Tobacco. 

Accordingly,  it  is  proposed  that  7  CFR 
part  723,  subpart  A  be  amended  as 
follows: 

PART  723— TOBACCO 

1.  The  authority  citation  for  7  CFR 
part  723  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1301. 1311-1314, 
1314-1.  1314b,  1314b-l,  1314b-2,  1314c. 
1314d,  1314e,  1314f.  13141, 1315,  1316, 1362, 
1363, 1372-75. 1421. 1445-1,  and  1445-2. 

2.  Section  723.113  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$723,113    Fire-curad  (type  21)  tobacco. 

***** 

(e)  The  1997-crop  national  marketing 
quota  will  range  from  2.0  million 
pounds  to  2.2  million  pounds. 

3.  Section  723.114  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§723.114 
tobacco. 


Fir«-c«ired  (types  22  «  23) 


(e)  The  1997-crop  national  marketing 
quota  will  range  from  40.0  million 
pounds  to  44.0  million  pounds. 

4.  Section  723.115  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 


S723.115 
tobacco. 


Darli  air-cured  (types  35-36) 


(e)  The  1997-cfop  national  marketing 
quota  will  range  from  9.0  million 
pounds  to  9.9  million  pounds. 

5.  Section  723.116  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 
***** 

$723,116    Suiv«ur«d  (type  37)  totmcco. 

(e)  The  1997-crop. national  marketing 
quota  will  range  from  140,000  to 
154,000  pounds. 

6.  Section  723.117  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

$723,117    Ogar-flller  and  Cigar  binder 
(types  42-44  and  53-55)  tobacco. 

•        •        •        *        * 

(e)  The  1997-crop  national  marketing 
quota  will  range  from  8.0  million 
pounds  to  8.8  million  pounds. 

Signed  at  Washington,  DC  January  21. 
1997. 

Grant  Buntrock, 

Administrator,  Farm  Service  Agency. 

'  [PR  [)oc.  97-1874  Filed  1-22-97;  2:34  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

Podcet  No.  96-NM-175-AD] 

RIN  212a-AA64 

Airworttiiness  Directives;  Short 
Brothers  Model  SO3-30  and  SD3-60 
Series  Airplanes  Equipped  with  Fire 
Fighting  Enterprises  (U.K.)  Ltd.  Fire 
Extinguishers 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Shorts  Model  SD3-30  and  SD3-60 
series  airplanes  equipped  with  certain 
fire  extinguishers.  This  proposal  would 

,  require  replacement  of  the  covers  for 
fire  extinguisher  adapter  assemblies  that 
are  installed  on  certain  bulkheads  with 
new  covers  that  swivel  to  lock  the 
extinguishers  in  place;  and  replacement 
of  nozzles  and  triggers  on  these  fire 
extinguishers  with  better  fitting  nozzles 
and  stronger  triggers.  It  also  would 
require  the  installation  of  new  fire 
extinguisher  point  placards  and  a 
revision  of  the  Airplane  Flight  Manual 
to  instruct  the  flight  crew  in  the  use  of 
the  new  covers  for  these  adapter 
assemblies.  This  proposal  is  prompted 
by  reports  that  these  fire  extinguishers 

"  are  not  discharging  properly  because 
they  do  not  fit  correctly  with  the 
adapter,  and  that  triggers  on  these 
extinguishers  are  failing.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  ensure  that,  in  the  event  of 
fire  in  the  baggage  bay,  extinguishing 
agent  is  properly  distributed  within  this 
area,  and  portable  extinguishers  operate 
properly;  and  to  prevent  injury  to  crew 
and  passengers  when  a  portable 
extinguisher  is  discharged. 
DATES:  Comments  must  be  received  by 
March  7. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  9&-NM- 
175-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers  PLC,  2011  Crystal  Drive, 


Suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
vnitten  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  vnshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-175-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-175-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055^056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  certain  portable  cabin 
fire  extinguishers,  manufactured  by  Fire 
Fighting  Enterprises  Ltd.  and  carried 
onboard  all  Shorts  Model  SD3-30  and 
SD3-60  series  airplanes,  may  not  work 
properly  when  installed  on  bulkheads 
separating  the  passenger  cabin  from  the 
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aft  and/or  forward  baggage  bays. 
Because  the  nozzle  of  the  extinguisher 
and  the  adapter  do  not  Ht  together 
correctly,  the  extinguishing  agent  is 
"blown  back"  into  the  passenger  cabin. 
This  condition,  if  not  corrected,  could 
prevent  adequate  distribution  of  fire 
extinguishing  agent  within  the  baggage 
bay,  and  could  cause  injury  to  crew  and 
passengers. 

The  FAA  also  has  received  reports 
indicating  that  triggers  on  these  fire 
extinguishers  have  failed  because  the 
operator  did  not  lift  the  safety  catch 
before  squeezing  the  trigger,  this  caused 
the  trigger  to  break  at  the  neck  of  the 
actuating  tang.  This  condition,  if  not 
corrected,  could  make  the  extinguisher 
unserviceable  and,  if  broken  during 
operation,  could  cause  the  extinguisher 
to  fail,  or  cause  a  loss  in  the  ability  to 
control  or  stop  discharge  of  the 
extinguishing  agent. 

Explanation  of  Relevant  Service 
Information 

Short  Brothers  has  issued  Shorts 
Service  Bulletin  SD33Q-26-14.  dated 
September  1994  (for  Model  SD3-30 
series  airplanes);  and  Service  Bulletin 
SD360-26-11,  dated  July  1994  (for 
Model  SD3-60  series  airplanes).  These 
service  bulletins  describe  procedures  for 
replacing  the  covers  of  the  fire 
extinguisher  adapter  assemblies 
installed^on  bulkheads  between  the 
passenger  cabin  and  baggage  bays  with 
new  covers  that  swivel  and  lock  the 
extinguishers  in  place.  These  service 
bulletins  also  describe  procedures  for 
installing  new  fire  extinguisher  point 
placards  and  revising  the  Airplane 
Flight  Manual  (AFM)  to  include 
instructions  for  the  flight  crew  about 
using  the  new  covers  with  the  fire 
extinguishers. 

Fire  Fighting  Enterprises  (U.K.)  Ltd. 
has  issued  Service  Bulletin  26-107, 
Revision  1,  dated  November  2, 1992, 
which  describes  procedures  for 
replacing  the  nozzles  on  portable  cabin 
fire  extinguishers  having  part  number 
(P/N)  BA51012SR-3  and  BA51012SR. 
The  replacement  nozzles  are  chamfered, 
and  fit  more  closely  in  the  "O"  ring  of 
the  bulkhead  adapter;  this  will  prevent 
"blow  back"  of  the  extinguishing  agent 
when  the  extinguisher  is  used. 

In  addition.  Fire  Fighting  Enterprises 
(U.K.)  Ltd.  has  issued  Service  Bulletin 
26-108,  dated  September  1992,  which 
describes  procedures  for  replacing 
triggers  on  the  discharge  head 
assemblies  of  fire  extinguishers  carried 
on  Shorts  Model  SD3-30  and  SD3-60 
series  airplanes.  The  replacement  trigger 
is  manufactured  from  an  improved  and 
stronger  material,  and  the  radii  around 


the  neck  of  the  actuating  tang  has  been 
increased  for  additional  strength. 

Type  Certification  of  Airplanes 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
apphcable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  covers  on  fire 
extinguisher  adapter  assemblies  on 
bulkheads  between  the  passenger  cabin 
and  baggage  bays  with  new  covers  that 
swivel  and  lock  extinguishers  in  place. 
It  would  also  require  replacement  of 
nozzles  on  these  extinguishers  with 
chamfered  nozzles  that  fit  better  with 
these  adapters;  and  replacement  of 
triggers  on  these  extinguishers  with 
triggers  made  from  improved  and 
stronger  materials. 

Additionally,  this  proposed  AD 
would  require  installation  of  new  fire 
extinguisher  point  placards,  and  a 
revision  of  the  Limitations  Section  of 
the  FAA-approved  AFM  to  include 
instructions  for  the  flight  crew  about 
using  the  new  adapter  assembly  covers 
with  the  fire  extinguishers. 

These  actions  would  be  required  to  be 
accompUshed  in  accordance  with  the 
applicable  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  50  Model 
SD3-30  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
For  these  airplanes,  it  would  take  ' 
approximately  9  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  on  airplanes  with  only  a  forward 
baggage  bay,  and  14  work  hours  per 
airplane  to  accomplish  the  proposed 
actions  on  airplanes  with  forward  and 
aft  baggage  bays.  The  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $281  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  Model  SD3-30  series 
airplanes  is  estimated  to  be  between 
$41,050  and  $56,050,  or  between  $821 
and  $1,121  per  airplane. 

The  FAA  estimates  that  72  Model 
SD3-60  series  airplanes  of  U.S.  registry 
would  be  afiiected  by  this  proposed  AD. 
For  these  airplanes,  it  would  take 
approximately  12  work  hours  per 


airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $281  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  SD3-60  series  airplanes  is 
estimated  to  be  $72,072,  or  $1,001  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
unc^er  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuit  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMuity:  49  U.S.C.  106(g),  40113,  44701. 
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f  39.13    [Amwwladl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothen,  PLC  Docket  96-NM-17S- 
AD. 

Applicability:  All  Model  SD3-30  and  SD3- 
60  series  airplanes  equipped  with  fire 
extinguishers  manufactured  by  Fire  Fighting 
Enterprises  (U.K.)  Ltd.;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  t)een  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aHected,  the 
owner/ofwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessmenfof 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that,  in  the  event  of  fire, 
extinguishing  agent  is  properly  distributed 
within  the  baggage  bays  and  portable 
extinguishers  operate  properly;  and  to 
prevent  injury  to  crew  and  passengers, 
accomplish  the  following: 

(a)  Within  6  months  after  the  efiiective  date 
of  this  AD,  install  a  new  cover  on  each  fire 
extinguisher  adapter  assembly  on  bulkheads 
between  the  passenger  cabin  and  aft  and/or 
forward  baggage  bay,  in  accordance  with 
Shorts  Service  Bulletin  SD330-26-14,  dated 
September  1994  (for  Shorts  Model  SD3-30 
series  airplanes),  or  Shorts  Service  Bulletin 
SD360-26-11.  dated  July  1994  (for  Shorts 
Model  SD3-60  series  airplanes),  as 
applicable. 

(b)  Prior  to  further  flight  after 
accomplishing  the  actions  required  by 
paragraph  (a)  of  this  AD,  accomplish  both 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD: 

(1)  Install  new  fire  extinguisher  point 
placards,  in  accordance  with  Shorts  Service 
Bulletin  SD330-2&-14,  dated  September 
1994  (for  Shorts  Model  SD3-30  series 
airplanes),  or  Shorts  Service  Bulletin  SD360- 
26-11,  dated  July  1994  (for  Shorts  Model 
SD3-60  series  airplanes),  as  applicable.  And 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM),  in  accordance  with  Note  1  of 
Paragraph  l.C.  of  Sh^s  Service  Bulletin 
SD330-26-14,  dated  September  1994  (for 
Shorts  Model  SD3-30  series  airiplanes),  or 
Shorts  Service  Bulletin  SD360-26-11.  dated 
luly  1994  (for  Shorts  Model  SD3-60  series 
airplanes),  as  applicable. 

(c)  For  airplanes  equipped  with  fire 
extinguishers  having  part  number  (P/N) 
BA51012SR-3  or  BA51012SR:  Within  6 
months  after  the  effective  date  of  this  AD, 
accomplish  either  paragraph  (c)(1)  or  (c)(2)  of 
this  AD: 

(1)  Install  a  chamfered  nozzle  on  the 
discharge  head  assembly  of  each  fire 


extinguisher  by  replacing  the  discharge  head 
assembly  with  a  new  discharge  head 
assembly,  having  P/N  BA22988-3,  in 
accordance  with  Fire  Fighting  Enterprises 
(U.K.)  Ltd.  Service  Bulletin  26-107,  Revision 
1.  dated  November  2, 1992.  Or 

(2)  Replace  the  trigger  on  the  discharge 
head  assembly  of  each  fire  extinguisher  with 
a  new  trigger,  in  accordance  with  Fire 
Fighting  Enterprises  (U.K.)  Ltd.  Service 
Bulletin  26-108,  dated  September  1992.  After 
replacement,  install  a  chamfered  nozzle  on 
the  discharge  head  assembly  of  each  fire 
extinguisher  by  reworking  the  discharge  head 
assembly  in  accordance  with  Fire  Fighting 
Enterprises  (U.K.)  Ltd.  Service  Bulletin  26- 
107.  Revision  1,  dated  November  2, 1992 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  PAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infcvmation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
17, 1997. 

SJL  Miller, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-1825  Filed  1-24-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  96-NII»-127-AD] 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  CN-235  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  CASA  Model  CN-235  series 
airplanes.  This  proposal  would  require 
the  replacement  of  the  center  wing 
attachment  rods  with  new  rods.  This 
proposal  is  prompted  by  a  report  from 
the  manufacturer  indicating  that  these 
rods  failed  during  a  full-scale  fatigue 
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test.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
fatigue  failure  of  these  rods,  which 
consequently  could  reduce  the 
structural  integrity  of  the  wing-to- 
fuselage  attachment. 
DATES:  Comments  must  be  received  by  ' 
March  3, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  9&-NM- 
127-AD.  1601  Lind  Avenue,  SW., 
Renton,  ^Vashington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
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Docket  Number  96-NM-127-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-127-Ab.  1601  Land  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direccion  General  de  Aviacion 
(DGAC),  which  is  the  airworthiness 
authority  for  Spain,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  CASA  Model  CN-235  series 
airplanes.  The  DGAC  advises  that  it  has 
received  a  report  from  the  manufacturer 
indicating  that,  during  full-scale  fatigue ' 
tests  on  the  test  model,  the  center  wing 
attachment  rods  had  failed  at  the  joints 
where  the  center  wing  attaches  to  the 
fuselage;  this  failure  occurred 
subsequent  to  16,000  simulated 
landings.  This  condition,  if  not 
corrected,  could  reduce  the  structural 
integrity  of  the  wing-to-fiiselage 
attachment 

Explanation  of  Relevant  Service 
Information 

CASA  has  issued  Service  Bulletin  SB- 
235-53-21M,  Revision  1,  dated 
November  21, 1994  (for  military 
airplanes),  and  Service  Bulletin  SB- 
235-53-21,  Revision  3,  dated  November 
30, 1994  (for  non-military  airplanes). 
These  service  documents  describe 
procedures  for  replacement  of  center 
wing  attachment  rods  having  CASA  part 
number  (P/N)  35-22058-0003  or  35- 
22067-0001  with  new  rods  having 
CASA  P/N  35-22067-0003. 

The  DGAC  classified  CASA  Service 
Bulletin  SB-235-53-21  as  mandatory 
and  issued  Spanish  airworthiness 
directive  05/94,  dated  August  1994,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Spain. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 


type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  center  wing  attachment 
rods  having  CASA  part  number  (P/N) 
35-22058-0003  or  35-22067-0001  with 
new  rods  having  CASA  P/N  35-22067- 
0003.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
applicable  service  bulletins  described 
previously. 

Cost  Impact 

The  FAA  estimates  that  1  CASA 
Model  CN-235  series  airplane  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
proposed  action,  at  an  average  labor  rate 
of  $150  per  work  hour.  Required  parts 
.  would  cost  approximately  $1,485  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,205  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

c 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

f  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Constmcdones  Aeronauticw,  S.A.,  CASA: 
Docket  96-NM-127-AD. 

Applicability:  Model  CN-235  series         * 
airplanes;  as  listed  in  CASA  Service  Bulletin 
SB-23-53-21M,  Revision  1,  dated  Novemt>er 
21, 1994  (military  airplanes),  and  CASA 
Service  Bulletin  SB-235-53-21,  Revision  3, 
dated  November  30, 1994  (non-military 
airplanes):  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  this  AD  is 
affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (b) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  l)een  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  . 

To  prevent  fatigue  from  causing  the  center 
wing  attachment  rods  to  fail,  which 
consequently  could  reduce  the  structural 
integrity  of  the  wing-to-fuselage  attachment, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  16,000  total 
landings,  replace  center  wing  attachment 
rods  having  CASA  part  number  (P/N)  35- 
22058-0003  or  35-22067-0001  with  new 
rods  having  CASA  P/N  35-22067-0003.  in 
accordance  with  CASA  Service  Bulletin  SB- 
235-53-21M,  Revision  1,  dated  November 
21, 1994  (for  military  airplanes);  or  CASA 
Service  Bulletin  SB-235-53-21,  Revision  3. 
dated  November  30, 1994  (for  non-military 
airplanes);  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
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Transport  Aiq>lane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-1 13. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-n3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  121.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Kenton,  Washington,  on  January 
15. 1997. 

S.  R.  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(PR  Doc.  97-1479  Filed  1-24-97;  8:45  am) 
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14  CFR  Part  39 

(Dockat  No.  9»-NM-16»nAD] 

RIN  2120-AA64 

Airworthiness  Directives;  AiitHis  Model 
A310  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A310  series 
airplanes.  This  proposal  would  require 
modification  of  the  wiring  for  certain 
hydraulic  fire  shutoff  valves  to  the  right 
engine  to  prevent  chafing.  This  proposal 
is  prompted  by  reports  indicating  that  a 
circuit  breaker  to  wiring  in  the  right 
engine  had  tripped  on  two  airplanes,  the 
cause  of  which  has  been  attributed  to 
chafing  of  the  associated  wire  bundle. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  this  wiring 
from  chafing  which,  if  not  corrected, 
could  lead  to  short  circuiting  of  this 
wiring  and  the  consequent  inability  to 
close  the  hydraulic  fire  shutoff  valves  to 
the  right  engine  in  the  event  of  fire. 
DATES:  Comments  must  be  received  by 
March  4, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
169-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-169-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-169-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 


recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Model 
A3 10  series  airplanes.  The  DGAC 
advises  that  it  has  received  reports 
indicating  that  circuit  breaker  103GD 
had  tripped  on  two  airplanes.  A 
subsequent  technical  investigation 
determined  that  chafing  of  wire  bundle 
628  VB  against  fire  shutoff  valve  2GD 
had  caused  this  circuit  breaker  to  trip. 
This  valve  is  one  of  the  valves  that 
prevents  the  flow  of  hydraulic  fluid  to 
the  right  engine  in  the  event  of  a  fire. 
Investigators  also  noted  the  potential  for 
wire  bundles  626VB  and  632VB-to 
chafe.  Chafing  of  these  wire  bundles,  if 
not  prevented,  could  lead  to  short 
circuiting  of  this  wiring  and  the 
consequent  inability  to  close  the 
hydraulic  fire  shutoff  valves  to  the  right 
engine  in  the  event  of  fire. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A310-24-2065,  dated  November  30, 

1995,  and  Revision  1,  dated  April  19, 

1996,  which  describe  procedures  for 
modification  of  the  wiring  for  certain 
hydraulic  fire  shutoff  valves  to  the  right 
engine  to  prevent  chafing.  This 
modification  entails  the  installation  of 
protective  conduits  for  wire  bundles 
626VB  and  628VB;  re-routing  these  wire 
bundles  and  wire  bundle  632VB;  and 
changing  the  arrangement  of  the  clamps 
that  attach  all  of  these  wire  bundles  to 
the  airplane  structure.  The  DGAC 
classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  (C/N)  96-021- 
196(B),  dated  January  31, 1996,  in  order 
to  assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclnsionis 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
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States,  the  proposed  AD  would  require 
modification  of  the  wiring  for  certain 
hydraulic  fire  shutoff  valves  to  the  right 
engine  to  prevent  chafing.  This 
mmlification  entails  the  installation  of 
protective  conduits  for  wire  bxmdles 
626VB  and  628VB;  re-routing  these  wire 
bundles  and  wire  bundle  632VB;  and 
dianging  the  arrangement  of  the  clamps 
that  attach  all  of  these  wire  bundles  to 
the  airplane  structure.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  20  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  is  estimated  that  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  operators.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $4,800,  or 
$240  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRW0RTHINESS     - 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [AmendecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  96-NM-169-AD. 

Applicability:  Model  A310  series  airplanes 
as  listed  in  Airbus  Service  Bulletin  A310-24- 
2065,  November  30, 1995,  and  Revision  1, 
dated  April  19, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  of  wire  bundles  for  the 
hydraulic  fire  shutoff  valves  to  the  right 
engine,  which  could  lead  to  short  circuiting 
of  this  wiring  and  the  consequent  inability  to 
close  these  valves  in  the  event  of  fire, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  modify  the  wiring  for  the 
hydraulic  fire  shutoff  valves  in  wire  bundles 
626VB  and  628VB,  and  modify  wire  bundle 
632VB,  in  accordance  with  Airbus  Service 
Bulletin  A310-24-206S.  dated  November  30, 
1995,  or  Revision  1,  dated  April  19, 1996,  as 
applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 


Note  2:  Information  concerning  the 
existence,  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  )anuary 
16, 1997. 

SJL  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  97-1619  Filed  1-24-97;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  9»-NM-244-AD] 

RIN  212a-AA64 

Air«K>rthines8  Directhres;  McDonnell 
Douglas  Model  DC-0-10,  -20,  -30.  -40. 
and  -50  Series  Airplanes  and  C-9 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9  and  C-9  (military)  series  airplanes. 
This  proposal  would  require  eddy 
current  inspections  to  detect  cracking  of 
the  frame-to-longeron  attachment  area, 
the  fi«me-to-skin  shear  clips  at  certain 
fuselage  stations,  and  the  fuselage 
bulkhead  at  the  front  spar  of  the  engine 
pylon  in  the  aft  fuselage;  and  repair,  if 
necessary.  This  proposal  also  would 
require  certain  modifications,  which, 
when  accomplished,  would  terminate 
the  requirement  for  inspections.  This 
proposal  is  prompted  by  reports 
indicating  that  fatigue  cracking  has 
occurred  at  those  areas.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  fatigue 
cracking,  which  could  cause  damage  to 
adjacent  structure  and  result  in  reduced 
structural  integrity  of  the  airplane. 
DATES:  Comments  must  be  received  by 
February  24, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
244-AD,  1601  Lind  Avenue,  SW.,. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
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p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation.  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  CertiHcation  Office,  3960 
Paramount  Boulevard.  Lakewood, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wahib  Mina,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310]  627- 
5324;  fax  (310)  627-5210. 

SUPPl£MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
spedfied  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  speciGed  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-244-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


96-NM-244-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  May  8, 1996,  the  FAA  issued  AD 
96-10-11.  amendment  39-9618  (61  FR 
24675.  May  16. 1996).  which  requires, 
among  other  actions,  a  one-time  visual 
inspection  to  detect  fatigue  cracking  of 
the  frame-to-longeron  attachment  area 
and  frame-to-skin  shear  clips  in  the  aft 
fuselage.  It  also  requires  an  eventual 
modification  (within  86,000  total 
landings)  that  entails  installing  formers, 
plates,  doublers,  and  angles  at  certain 
fuselage  stations,  and  installation  of  a 
doubler,  splice,  filler,  and  strap  on  the 
fuselage  bulkhead  at  the  front  spar  of 
the  engine  pylon  of  the  af^  fuselage. 
Those  actions  are  required  to  be 
accomplished  in  accordance  with 
McDonnell  Douglas  Service  Bulletins 
DC9-53-140,  Revision  03,  dated  March 
12, 1986;  and  DC9  53-150,  Revision  2, 
dated  February  27, 1991.  That  AD  was 
prompted  by  reports  indicating  that 
fatigue  cracking  had  occurred  in  the 
frame-to-longeron  attachment  area,  the 
frame-to-skin  shear  clips  of  certain 
fuselage  stations,  and  the  fuselage 
bulkhead  at  the  front  spar  of  the  engine 
pylon  of  the  aft  fuselage.  That  AD  was 
issued  to  prevent  degradation  in  the 
structural  capabilities  of  the  airplane. 

However,  after  the  release  of 
McDonnell  Douglas  Service  Bulletins 
DC9-53-140,  Revision  03.  and  DC9  53- 
150,  Revision  2,  the  manufacturer 
conducted  additional  fatigue  analyses  of 
the  same  frame-to-longeron  attachment 
area,  the  frame-to-skin  shear  clips  at 
certain  fuselage  locations,  and  the 
fuselage  bulkhead  at  the  front  spar  of 
the  engine  pylon  of  the  aft  fuselage.  The 
analyses  revealed  that  a  one-time  visual 
inspection  is  not  an  effective  method  of 
detecting  fatigue  cracking  in  this  case, 
and  that  repetitive  inspections  using  a 
more  comprehensive  inspection  method 
are  necessary.  Subsequently,  the 
manufacturer  developed  eddy  current 
inspection  procedures  to  ensure  that 
such  fatigue  cracking  is  identified  and 
corrected  before  it  reaches  critical 
lengths. 

Upon  consideration  of  these  new  data, 
the  FAA  finds  that  the  one-time  visual 
inspection  required  by  AD  96-10-11  is 
not  adequate  to  detect  fatigue  cracking 
in  a  timely  manner.  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  cause  damage 
to  the  adjacent  structure,  and, 
consequently,  result  in  loss  of  the 
capability  of  the  engine  pylon  to 
support  engine  loads  and  possible 
separation  of  the  engine  from  the 
airplane. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DC9-53-140.  Revision  05,  dated 
February  15, 1996,  which  describes 
procedures  for  repetitive  eddy  current 
inspections  to  detect  fatigue  cracking  in 
the  longeron-to-frame  attachment  area 
and  frame-to-skin  shear  clips  of  certain 
fuselage  stations,  and  repair,  if 
necessary.  That  service  bulletin  also 
describes  procedures  for  a  modification 
that  entails  installing  formers,  plates, 
doublers.  and  angles  at  certain  fuselage 
stations. 

Additionally,  the  FAA  previously 
reviewed  and  approved  McE)onnell 
Douglas  Service  Bulletin  DC9  53-150, 
Revision  2,  dated  February  27, 1991, 
which  describes  procedures  for  visual 
and  eddy  current  inspections  to  detect 
cracks  in  the  fuselage  bulkhead  at  the 
front  spar  of  the  engine  pylon  of  the  aft 
fuselage,  and  repair,  if  necessary.  That 
service  bulletin  also  describes 
procedures  for  a  modification  that 
entails  installing  a  doubler,  splice,  filler, 
and  strap  on  the  fuselage  bulkhead  of 
the  front  spar  of  the  engine  pylon. 

Accomplishment  of  the  described 
modifications  eliminates  the  need  to 
repeat  the  visual  and  eddy  current 
inspections. 

(McDonnell  Douglas  Service  Bulletins 
DC9-53-140,  Revision  03,  and 

DC9  53-150.  Revision  2,  were 
referenced  in  AD  96-10-11  as 
appropriate  sources  of  service 
information.) 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  visual  and  eddy 
current  inspections  to  detect  fatigue 
cracking  of  the  frame-to-longeron 
attachment  area  and  frame-to-skin  shear 
clips  and  the  fuselage  bulkhead  of  the 
front  spar  of  the  engine  pylon,  and 
repair,  if  necessary.  The  eddy  current 
inspections  described  in  McDonnell 
Douglas  Service  Bulletin  DC9-53-140, 
Revision  05,  must  be  accomplished 
prior  to  or  in  conjunction  with  the 
visual  and  eddy  current  inspections 
described  in  McDonnell  Douglas  Service 
Bulletin  53-150,  Revision  2,  for  all 
airplanes  th.  t  are  specified  in  the 
effectivity  lis  jng  of  both  of  these  service 
bulletins. 

This  proposed  AD  also  would  require 
eventual  modifications  that  entail 
installing  formers,  plates,  doublers,  and 
angles  at  certain  fuselage  stations;  and 
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installing  a  doubler,  splice,  filler,  and  a 
strap  on  the  fuselage  bulkhead  of  the 
front  spar  of  the  engine  pylon.These 
modifications  would  consitutute 
terminating  action  for  the  required 
repetitive  inspections. 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Cost  Impact 

There  are  approximately  569 
McDonnell  Douglas  Model  DC-9  series 
airplanes  of  the  a^ected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
403  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  proposed 
inspections,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
inspections  on  U.S.  operators  is 
estimated  to  be  $145,080,  or  $360  per 
airplane,  per  inspection  cycle. 

The  FAA  estimates  that  it  would  take 
approximately  174  work  hours  per 
airplane  to  accomplish  the  proposed 
modification  of  longeron-to- frame 
attachment  area  and  the  frame-to-skin 
shear  clips  of  the  aft  fuselage.  The  cost 
of  required  parts  would  differ, 
depending  on  whether  the  airplane  is 
categorized  as  a  Group  1  airplane  or  a 
Group  2  airplanes,  as  defined  in  the 
applicable  service  bulletin.  Required 
parts  would  cost  approximately  $13,669 
per  airplane  for  Group  1  airplanes,  and 
$10,285  per  airplane  for  Group  2 
airplanes.  Based  on  these  figures,  the 
cost  impact  of  this  modification  on  U.S. 
operators  is  estimated  to  be  $24,109  per 
airplane  for  Croup  1  airplanes,  and 
$20,725  p>er  airplane  for  Group  2 
airplanes. 

The  FAA  estimates  that  it  would  take 
approximately  229  work  hours  per 
airplane  for  Group  1  airplanes,  and  137 
work  hours  per  airplane  for  Group  2 
airplanes,  to  accomplish  the  proposed 
modification  of  the  fuselage  bulkhead  at 
the  front  spar  of  the  engine  pylon  of  the 
aft  fuselage.  Required  parts  would  cost 
approximately  $5,871  per  airplane  for 
Group  1  airplanes,  and  $5,014  per 
airplane  for  Group  2  airplanes.  Based  on 
these  figures,  the  cost  impact  of  this 
modification  on  U.S.  operators  is 
estimated  to  be  $19,611  per  airplane  for 
Group  1  airplanes,  and  $13,234  per 
airplane  for  Group  2  airplanes. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suf^cient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 

1979):  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory 

Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules 

Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  96-NM-244- 
AD. 

Applicability:  Model  DC-9-10,  -20,  -30. 
-40,  -50  series  airplanes,  and  C-9  (military) 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  [g]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  fatigue  cracking  of  the 
frame-to-longeron  attachment  area  and  the 
frame-to-skin  shear  clips  in  the  aft  fuselage 
is  detected  and  corrected  in  a  timely  manner 
so  as  to  prevent  damage  to  adjacent  structure, 
which  could  result  in  loss  of  the  capability 
of  the  engine  pylon  to  support  engine  loads 
and  pKMsible  separation  of  the  engine  from 
the  airplane,  accomplish  the  following: 

(a)  For  airplanes  that  are  specified  in  both 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-140,  Revision  OS,  dated  February  15, 
1996,  and  McDonnell  Douglas  Service 
Bulletin  DC9-53-150.  Revision  2,  dated 
February  27. 1991:  Prior  to  the  accumulation 
of  39,000  total  landings  or  within  4,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  accomplish  the 
requirements  of  paragraph  (a)(1)  and  (a)(2)  of 
this  AD.  The  requirements  of  paragraph  (a)(1) 
of  this  AD  must  be  accomplished  prior  to  or 
in  conjunction  with  the  requirements  of 
paragraph  (a)(2)  of  this  AD. 

(1)  Perform  an  eddy  current  inspection  to 
detect  cracking  of  the  longeron-to-frame 
attachment  area  and  frame-to-skin  shear  clips 
of  the  aft  fuselage,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  DC9-53-140, 
Revision  05,  dated  February  15, 1996.  If  no 
cracking  is  detected,  repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  12,500 
landings,  until  the  modification  specified  in 
paragraph  (f)(1)  of  this  AD  is  accomplished. 

(2)  Perform  a  visual  and  eddy  current 
inspection  to  detect  cracking  of  the  fuselage"^ 
bulkhead  at  the  front  spar  of  the  engine  pylon 
of  the  aft  fuselage,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  DC9  53-150, 
Revision  2.  dated  February  27, 1991.  If  no 
cracking  is  detected,  repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  4.000 
landings,  until  the  modification  specified  in 
paragraph  (f)(2)  of  this  AD  is  accomplished. 

(b)  For  airplanes  listed  in  McDonnell 
Douglas  Service  Bulletin  DC9-53-140that 
have  been  previously  inspected  using  visual 
inspection  techniques  in  accordance  with 
McDonnell  Pouglas  Corrosion  Prevention 
Control  Program  (CPCP),  Document  MDC- 
K4606,  Revision  1.  dated  December  1990: 
Within  8,500  landings  after  the  previous 
visual  inspection  or  within  4,000  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  the  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(c)  For  airplanes  that  are  specified  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-140,  Revision  05,  dated  February  15. 
1996,  and  not  subject  to  paragraph  (a)  or  (b) 
of  this  AD:  Prior  to  the  accumulation  of 
30,000  total  landings  or  within  4.000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  an  eddy 
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cunent  inspectioii  to  detect  cracking  of  the 
longeron-to-frame  attachment  area  and  frame- 
to-skin  shear  clips  of  the  aft  fuselage,  in 
accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  DC9-53-140.  Revision  05,  dated 
February  15, 1996.  If  no  cracking  is  detected, 
repeet  these  inspections  thereafter  at 
intervals  not  to  exceed  12,500  landings,  until 
the  modification  specified  in  paragraph  (f)(1) 
of  this  AD  is  accomplished. 

(d)  For  airplanes  that  are  specified  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-150.  Revision  2.  dated  February  27, 1991, 
and  not  subject  to  paragraph  (a)  of  this  AD: 
Prior  to  the  accumulation  of  30,000  total 
landings  or  within  4,000  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  visual  and  eddy  current 
inspection  to  detect  cracking  of  the  fuselage 
bulkhead  at  the  front  spar  of  the  engine  pylon 
of  the  aft  fuselage,  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Service  Bulletin  DC9  53-150, 
Revision  2.  dated  February  27, 1991.  If  no 
cracking  is  detected,  repeat  these  inspections 
thereafter  at  intervals  not  to  exceed  4,000 
landings,  until  the  modifications  required  by 
paragraph  (f)(2]  of  this  AD  is  accomplished. 

(e)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD:  Prior  to 
further  flight,  repair  the  cracking  in 
accordance  with  either  McDonnell  Douglas 
Service  Bulletin  DC9-53-140,  Revision  05, 
dated  February  15, 1996;  or  McDonnell 
Douglas  DC-9  Service  Bulletin  53-150, 
Revision  2,  dated  February  27. 1991;  as 
applicable.  Thereafter,  perform  the 
inspections  required  by  p>aragraph  (a)  of  this 
AD. 

(f)  Prior  to  the  accumulation  of  86,000  total 
landings,  or  within  4  years  after  the  effective 
date  of  this  AD,  whichever  occivs  later, 
accomplish  the  requirements  of  paragraps 
(f)(1)  and  paragraph  (f)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  that  are  subject  to  t&e 
requirements  of  paragraph  (a),  (b),  or  (c)  of 
this  AD:  Accomplish  the  modification  of  the 
longeron-to-frame  attachment  area  and  fr^rae- 
to-skin  shear  clips,  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  DC9- 
53-140,  Revision  05,  dated  February  IS. 
1996.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraphs  (a)(1),  (b).  and  (c)  of  this  AD. 

(2)  For  airplanes  that  are  subject  to  the 
requirements  of  paragraph  (a)(2)  or  (d)  of  this 
AD:  Accomplish  the  modification  of  the 
fuselage  bulkhead  at  the  &t)nt  spar  of  the 
engine  pylon  of  the  aft  fuselage,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9  53-150,  Revision  2,  dated 
February  27, 1991.  Accomplishment  of  this 
modification  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraphs  (a)(2)  and  (d)  of  this  AD. 

(g)  Accomplishment  of  the  requirements  of 
this  AD  constitutes  terminating  action  for  the 
requirements  of  AD  96-10-1 1 ,  amendment 
39-9618,  which  requires  modifications  as 
specified  in  McDonnell  Douglas  Report  No. 
MDC  K1572.  •DC-9/MEV-80  Aging  Aircraft 
Service  Action  Requirements  Document" 
(SARD).  Revision  B.  dated  )anuary  15, 1993. 


(Both  McDonnell  Douglas  Service  Bulletin 
DC9-53-140,  Revision  03,  dated  March  12, 
1986;  and  McDonnell  Douglas  Service 
Bulletin  DC9  53-150,  Revision  2,  dated 
February  27, 1991;  are  specified  in  that 
Douglas  report.) 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
16, 1997. 

Acting  Manager.TmnspoTt  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-1620  Filed  1-24-97;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Dodwt  No.  97-AQL-2I 

Removal  of  Clasa  D  Airspace; 
Qlenview,  IL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
remove  Class  D  airspace  at  Glenview,  IL. 
This  airspace  is  removed  due  to  the 
closing  of  the  Air  TrafBc  Control  Tower 
at  Glenview  CGAF.  Glenview,  IL.  The 
airspace  reverts  to  Class  £5  Chicago,  IL. 
The  intended  affect  of  this  proposal  is 
to  provide  an  acciuate  description  of 
controlled  airspace  for  Glenview,  IL. 

DATES:  Comments  must  be  received  on 
or  before  March  27, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  97-AGL-2,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Clhief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hoius  at  the  Air 
Traffic  Division.  Operations  Branch, 


Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INF0RMATKX4  CONTACT: 

]ohn  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration.  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7558. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  conunents  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-2."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  (Dhief  Coimsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NFRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W.,  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPI^'s  should  also 
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request  a  copy  of  Advisory  Circular  No. 
11-2A.  whidi  describes  the  application 
procedure. 

ThePrcqiosal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
remove  Class  D  airspace  at  Glenview.  IL. 
This  airspace  is  removed  due  to  the 
closing  of  the  Air  Traffic  Control  Tower 
at  Glenview  CGAF.  Glenview.  IL.  This 
airspace  reverts  to  Class  E5  Chicago,  IL. 
The  intended  affect  of  this  action  is  to 
provide  an  accurate  description  of  the 
controlled  airspace  near  Glenview,  IL. 
The  area  would  be  depicted  on 
appropriate  aeronautical  charts  thereby 
enabling  pilots  to  drciunnavigate  the 
area  or  otherwise  comply  with  IFR 
procediires.  Class  D  airspace 
designations  for  airports  are  published 
in  paragraph  5000  of  FAA  Order 
7400.9D  dated  September  4, 1996,  and 
effective  September  16, 1996,  which  is    . 
incorporated  by  reference  in  14  CFR 
71.1.  llie  Class  D  airspace  designation 
listed  in  this  dociunent  woiild  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
propose  regulation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  oirrent. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  part  71 

Airspace,  Incorporated  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Admbustration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  hi  part  71 
continues  to  read  as  follows: 

Aodiority:  49  U.S.C  106(g),  40103, 40113, 
40120;  RO.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


fTI.I    [AimndecQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragmph  5000    General 

•  •        •         •        * 

AGL  n.  D5  Gknview,  IL  (Rnaorvd] 

*  •        •         •        * 

Issued  in  Des  Plaines,  Illinois  on  January 
13, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  97-1927  Filed  1-24-97;  8:45  am] 
BMJJNQ  COM  4tie-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AQL-33] 

ModMeatlon  of  Class  E  Airspace;  St 
Cloud,  MN,  St  Cloud  Regional  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  St.  Cloud, 
MN.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procediure  (SIAP)  to  Runway  5  and  a 
GPS  SIAP  to  Runway  23  have  been 
developed  for  St.  Cloud  Regional 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
groimd  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGI^33,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 


FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom.  Air  Traffic  Division. 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
reguktory.  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimicatigns  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-33."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained  ' 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230,  800  Independence 
Avenue.  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 
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ThePropoMl 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  St.  Cloud, 
MN;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  5  SIAP  and 
GPS  Runway  23  SIAP  at  St.  Cloud 
Regional  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  dmunnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  Usted  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation-^l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subiects  in  14  CFK  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71]  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AntiKirity:  49  U.S.C  106(g),  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


f71.1     [An 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  ES  St  aoiid.  MN  [ReviMd] 

St.  Goud  Regional  Airport,  N4N 

(lat.  45*32'43"N.  long.  94''03'30"W) 
St  Qoud  VOR/DME 
(lat.  45»32'28"N,  long.  94»03'27"W) 
That  airspace  extending  upward  from  700 
feet  above  tne  surface  within  a  6.5-mile 
radius  of  the  St.  Cloud  Regional  Airport,  and 
within  2.4  miles  each  side  of  the  St.  Cloud 
VOR/DME  118  radial  extending  &om  the  6.5- 
mile  radius  to  7.5  miles  southeast  of  the 
airport 

Issued  in  Des  Plaines,  Illinois  on  January 
13. 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-1920  Filed  1-24-97;  8:45  am] 

BIUINQ  CODE  4t1»-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  96-AQL-3^ 

Estaljiishment  of  Class  E  Airspace;  St 
Cloud.  MN,  St  Cloud  Regional  Airport 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  St.  Cloud, 
MN.  Recent  initiation  of  Part  135  air 
carrier  operations  and  an  increase  in 
general  aviation  jet  and  turboprop 
aircraft  operations  have  occurred  at  St. 
Cloud  Regional  Airport.  Controlled 
airspace  extending  upward  the  surfece 
is  needed  to  contain  these  aircraft 
executing  instrument  approach 
procedures.  The  intended  affect  of  this 
proposal  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  96-AGL-34,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Air  Tr^c 
Division,  Operations  Branch,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-S30,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  s]}ecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-34."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  re]>ort  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 
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AvaUabilityofNPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Feideral 
Aviation  Administration,  Office  of 
I^iblic  AfCairs,  Attention:  Public  Inquiiy 
Center,  APA-230,  800  Independence 
Avenue.  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regidations  (14  CFR  part  71)  to 
establish  Clauss  E  airspace  at  St.  Cloud, 
MN;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  instnunent  flight  procedures 
at  St.  Cloud  Regional  Airport. 
Controlled  airspace  extending  upward 
from  the  surface  is  needed  to  contain 
aircraft  executing  the  instrument 
approach  procedures.  The  intended 
affect  of  this  action  is  to  provide 
segregation  of  aircraft  using  instnunent 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  designated  as  a  siuface 
area  for  an  airport  are  published  in 
paragraph  6002  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  In  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  docxunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR 11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small  oitities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  rfSubfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audimitjr.  49  U.S.C  106(g),  40103. 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

fTi.i    [Affl«>d«d] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragmph  6002    The  Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


AGL  MN  E2  St  aoud.  MN  [New] 

St.  Cloud  Regional  Airport,  MN 

(Lat.  45'32'  43"  N,  long.  94»03'30"  W) 
St.  Qoud  VOR/DME 
(Ut.  45»32'  28"  N,  long.  94»03'27"  W) 
Within  a  4-mile  radius  of  the  St.  Cloud 
Regional  Airport,  and  within  2.4  miles  of 
each  side  of  the  St.  Cloud  VOR/DME  118 
radial,  extending  from  the  4-mile  radius  to 
7.5  miles  southeast  of  the  airport.  This  Class 
E  airspace  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
*        •        *        •        • 

Issued  in  Des  Plaines,  Illinois  on  January 
13, 1997. 

Maunoi  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-1921  Filed  1-24-97;  8:45  am^ 

MLUNQ  CODE  4S10-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AQL-35] 

Modiflcalion  of  Class  E  Airspace; 
Mackinac  Island.  Ml,  Mackinac  Island 
Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Mackinac 
Island,  MI.  A  Global  Positioning  System 
(GPS)  standard  instrument  approach 
procedure  (SIAP)  to  Runway  26  has 
been  developed  for  Mackinac  Island 
Airport.  Controlled  airspace  extending, 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instnunent  conditions  &T>m  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  10. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  ACL-7,  Rules 
Docket  No.  96^AGL-3S,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines. 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division. 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  {>articularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
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AGL-35."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  conunents  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Qiief  Counsel,  2300  East 
Devon  Avenue.  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM^s 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  AfEairs,  Attention:  Public  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Commimications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Mackinac 
Island.  MI;  this  proposal  would  provide 
adequate  Qass  E  airspace  for  operators 
executing  the  GPS  Runway  26  SIAP  at 
Mackinac  Island  Airport.  Controlled 
airspace  extending  upward  fivm  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  refraence  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoeed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  AdmiLiistration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g),  40103, 40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  8005  Class  E  airspace  areas 
extertdhig  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  MacUaac  bland.  MI  [KeviMd] 

Mackinac  Island  Airport,  MI 
(Lat.  45»51'54"N,  long.  84«38'14"W) 

Chippewa  County  International  Airport,  MI 
(Ut.  46»14'52"N,  long.  84»28'15"W) 

Pellston  VORTAC 
(Ut  45»37'50"N,  long.  84«39'51"W) 

That  airspace  extending  upward  from  700 
feet  alwve  the  surface  within  a  6.5-mile 
radius  of  the  Mackinac  Island  Airport,  and    . 
that  airspace  extending  upward  from  1,200 
feet  above  the  surface  bounded  on  the  north 
by  the  22-mile  radius  of  the  Chippewa 
County  International  Airport,  on  the  east  by 
V45.  on  the  south  by  lat  45*45'00"N,  and  on 


the  west  by  the  16.6-nule  radius  of  the 
Pellston  VORTAC. 

*         *        »        »        • 

Issued  in  Des  Plaines,  Illinois  on  January 
13, 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc  97-1922  Filed  1-24-97;  8:45  am] 
■LUNQ  OOOE  4«1»-13-M 


14  CFR  Part  71 

[AirspMe  Doctot  No.  96-AGL-36] 

Modiflcation  Of  Class  E  Airspace; 
Ch«l0k,WI 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E5  airspace  at  Chetek 
Munidpal-Southworth  Airport,  Chetek, 
WI,  to  accommodate  the  relocated  Rice 
Lake,  WI  (T)  Very  Hi^  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME). 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  Uie  approach.  The  intended 
effect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  bom  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  27, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  g6-AGL-36,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  MFORMATKM  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
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by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  tripUcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-36."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Flaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  . 
Public  Af&irs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W.,  Washington,  DC  20591, 
or  by  calUng  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E5  airspace  at  Chetek 
Mimicipal-Southworth  Airport.  Chetek. 
WI,  to  accommodate  the  relocated  Rice 
Lake,  WI  (T)  VOR/DME.  ControUed 
airspace  extending  upward  bom  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 


intended  affect  of  this  action  is  to 
.  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16. 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
pubUshed  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IX3T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu«s  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
Under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  p>art  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART71— [AMENOEQ] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 


f71.1     [Al 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  efCective 
September  16, 1996,  is  amended  as 
follows: 


Paragraph  6005    The  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5  Chetek.  WllEOTiaedl 

Chetek  Municipal-Southworth  Airport,  WI 

(Ut.  45''18'24'T»J.  long.  91''38'11"W) 
Rice  Uke  VOR/DME 
(Lat.  45»24'55"N,  long,  91''46'41"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.4-mile 
radius  of  the  Chetek  Municipal-Southworth 
Airport,  excluding  that  portion  within  the 
Rice  Lake,  WI,  Class  E  airspace  area. 
•         •         •         •         • 

Issued  in  Des  Plaines,  Illinois  on  January 
13. 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc.  97-1923  Filed  1-24-97;  8:45  am]  " 

BILUNQ  CODE  4t1»-19-M 


14  CFR  Part  71 

[Airspacs  Dockat  No.  96-AQL-32] 

Estat)li8hm«nt  of  Class  E  Airspace; 
Hlllsboro,  ND.  Hillsboro  Municipal 
Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E  airspace  at  Hillsboro. 
ND.  A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SIAP)  to  Runway  16  and  a 
GPS  SL\P  to  Runway  34  have  been 
developed  for  Hillsboro  Municipal 
Airport.  Controlled  airspace  extending 
upward  bom  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  affect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-32,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch. 
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Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPI.EMENTARY  MFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-32."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  AU  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket.  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
conunents.  A  report  summarizing  each 
substantive  public  contact  vvith  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvaiUbility  of  NPRNTs 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  A&in,  Attention:  PubUc  Inquiry 
Center,  APA-230, 800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 


request  a  copy  of  Advisory  Cinnilar  No. 
11-2A,  which  describes  the  application 
procedure. 

ThePn^MMal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  Hillsboro,  ND; 
this  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 
the  GPS  Runway  16  SLAP  and  GPS 
Runway  34  SLAP  at  Hillsboro  Mimicipal 
Airport.  Controlled  ainpace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
estdilished  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  mattw  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sabfects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Pn^NMed  Amemlment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  t6 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 


PART  71— [Amended] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Cmnp.,  p.  389;  14  CFR  11.69. 

S71.1    [AmMdMQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  BOOS  Qass  E  airspace  areas 
extending  upward  froni  700  feet  or  more 
<^ve  the  surface  of  the  earth. 


AGL  NDE5  Hillsboro,  ND  [New] 

Hillbsboro  Municipal  Airport,  ND 
(lat.  4r21'34"  N,  long.  9r*03'38"  W) 

That  airspace  extending  upward  from  700 
faet  above  the  surface  within  a  6.3-mile 
radius  of  the  Hillsboro  Mimicipal  Airport 

•        •        •        •         • 

Issued  in  Des  Plaines,  Ulinois  on  January 
13, 1997. 
Maureen  Woods, 
Manager.  Air  Traffic  Division. 
[FR  Doc.  97-1924  Hied  1-24-97;  8:45  am] 
MLUNQ  COM  4Sie-19-l» 


14  CFR  Part  71 

[AirsfMCe  Docket  No.  96-AQL-7] 

EstaMishment  of  Class  E  Airspace; 
Pine  Ridge.  SD.  Pine  RMge  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTXHl:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  E  airspace  at  Pine  Ridge, 
SD.  A  Global  Positioning  System  (GPS) 
standard  approach  procedure  (SLAP)  to 
Runway  30  has  been  developed  for  Pine 
Ridge  Airport.  Controlled  airapace 
extending  upward  from  700  to  1200  feet 
above  ground  level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach. 
The  intended  affect  of  this  proposal  is 
to  provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  bom  other 
urcraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coimsel,  AGL-7,  Rules 
Docket  No.  9&-AGL-7,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois  60018. 
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The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
infoimal  docket  may  also  be  examined 
diuing  nonnal  business  hoius  at  the  Air 
Traffic  EHvision,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Feideral 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7588. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be    - 
submitted  in  triplicate  to  the  Address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  as  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  I>ocket  No.  96- 
AGL-7."  The  postcard  will  be  date/time 
stamped  and  retimied  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region.  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 


Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230. 800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Pine  Ridge, 
SD;  this  proposal  would  provide 
adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  30  SIAP  at 
Pine  Ridge  Airport.  Controlled  airspace 
extending  upward  from  700  to  1200  feet 
AGL  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  acticm  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts  thereby  enabling 
pilots  to  circumnavigate  the  area  or 
otherwise  comply  with  IFR  procedures. 
Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surfiace  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9D  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  of  Subiects  in  14  CFR  part  71 

Airepace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {Amended] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f7l.1    [Amandsd] 

2.  The  incorporation  bv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  SD  E5  Pine  Ridge.  SD  (New] 

Pine  Ridge  Airport,  SD 
(lat.  43'D1'21"  N,  long.  102»30'4O"W) 
That  airspace  extending  upward  Crom  700 

feet  above  the  surfece  within  a  10.9-miIe 

radius  of  Pine  Ridge  Airport 

Issued  in  Des  Plaines,  Illinois  on  January 
13,1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

(FR  Doc  97-1926  Filed  1-24-47;  8:45  am] 

BIUJNO  CODE  4t10-1>-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminictration 

21  CFR  Part  589 

[DoclwtNa«6N-bl3q 
RIN  0901-AA91 

Proposed  Rule  to  Prohibit  Animal 
Proteins  From  Ruminants  and  Minks 
From  Use  In  Ruminant  Feed;  Notice  of 
Open  Public  Forums 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice  of  public  forum. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing 
two  open  public  forums  to  discuss  the 
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notice  of  proposed  rulonaking  that 
provides  that  animal  protein  derived 
bom  ruminant  and  mink  tissues  is  not 
generally  recognized  as  safe  for  use  in 
nuninant  feeds  and  is  a  food  additive 
under  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  As  such,  without  a  food 
additive  regulation  or  an  exemption,  its 
use  in  nuninant  fiseds  would  be 
prohibited.  While  the  proposed  rule  is 
a  preventive  measiue,  the  public  forums 
are  not  preventive  measures.  Issuance  of 
the  proposed  rule  is  part  of  a  series  of 
preventive  measures  that  the  agency  has 
taken  to  protect  animals  from 
transmissible  degenerative  neurological 
diseases  and  to  minimize  any  potential 
risk  that  such  diseases  could  be 
transmitted  from  animal  to  humans.  The 
agency's  proposal  and  related  policy 
issues  will  be  discussed  at  the  forums. 
The  forums  are  intended  to  provide  an 
opportimity  for  comments  from  industry 
and  consiuners. 

DATES:  The  public  forums  are  scheduled 
as  follows: 

1.  Tuesday,  February  4. 1997,  from  1 
p.m.  to  4  p.m.,  St  Louis,  MO. 

2.  Thursday.  February  13. 1997.  frotn  9 
ajn.  to  12  m..  Washington,  DC. 
A0CMES8E8:  The  open  public  forums 
will  be  held  at  the  following  locations: 

St.  Louis— Henry  Vm  Hotel  and 
Conference  Center,  4690  North 
Lindbergh  Blvd.,  St.  Louis,  MO. 
314-731-3040. 
Washington — Holiday  Inn — Capitol. 
550  C  St.  SW..  Wellington,  DC, 
202-479-4000. 
FOR  FURTNER  MFORMATKM  CONTACT: 
Regarding  the  St.  Louis.  MO.  open 
public  forum:  Charles  M.  Breen, 
OfBce  of  Regulatory  AfEedrs  (HFR- 
SW400).  Food  and  Drug 
Administration.  12  Sunnen  Dr., 
suite  122,  St.  Louis,  MO  63143, 
314-645-1167.  FAX  314-645-2969. 
Regarding  the  Washington,  DC,  open 
public  forum:  Susan  Mackie,  Office 
of  Consumer  Affairs  (HFE-3),  Food 
and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-4407.  FAX  301-443-9767. 
Those  persons  interested  in  attending 
the  St.  Louis,  MO.  open  public  fonun. 
should  register  by  faxing  their  name(s). 
firm  name/affiliation,  address, 
telephone  and  facsimile  numbers  to 
Charles  M.  Breen  at  314-645-2969.  or 
send  a  request  for  registration  by  mail  to 
Charles  Breen  (addrras  above). 

Those  persons  interested  in  attending 
the  WasUngton,  DC.  open  pubUc  forum, 
should  register  by  calling  Susan  Mackie 
at  301-827-4407  or  by  faxing  or  maiUng 
their  name(s).  firm  name/affiliation, 
address,  telephone  and  facsimile 
numbers  to  Susan  Mackie  (address 
above). 


Persons  unable  to  attend  this  open 
public  forum,  or  those  who  wish  to 
submit  their  questions  or  comments  in 
advance  of  this  open  public  forum, 
should  submit  them  to  the  appropriate 
contact  person  listed  above. 

There  is  no  registration  fee  for  these 
open  public  forums.  However,  due  to 
space  limitations,  preregistration  is 
required  and  early  registration  is 
recommended. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  January  3. 1997  (62 
FR  552),  FDA  published  a  notice  of 
proposed  rulemaking  that  would 
prohibit  using  rendered  animal  protein 
from  mink  and  frxmi  ruminants,  wnimalu 
such  as  cows,  sheep,  and  goats,  in  the 
manufacture  of  ruminant  fiseds.  FDA 
will  hold  two  open  public  forums  to 
discuss  its  proposal,  which  is  the  latest 
in  a  series  of  preventive  measures, 
including  a  voluntary  industry 
moratorium,  that  FDA,  other  Federal 
agencies,  and  industry  have  taken  to 
protect  animals  from  transmissible 
degenerative  neurological  diseases  and 
to  minimize  any  potential  risk  that  such 
diseases  could  be  transmitted  from 
animals  to  humans.  These  animal 
diseases  are  known  as  transmissible 
spongiform  encephalopathies  (TSE's). 
Bovine  spongiform  encephalopathy 
(BSE)  is  among  the  more  commonly 
known  of  these  diseases. 

FDA's  proposed  regulation  would 
prohibit  the  use  of  rendered  nuninant 
and  mink  proteins  in  feed  intoided  for 
ruminants.  In  addition  to  prohibiting 
products  with  the  potential  to  spread 
TSE's.  the  proposed  rule  also  requires 
process  and  control  systems  to  ensure 
that  ruminant  feed  does  not  contain  the 
prohibited  tissues. 

The  agency's  proposal  and  related 
policy  issues  will  be  discussed  at  the 
forums.  The  fonims  are  intended  to 
provide  an  opportunity  for  feedback  and 
comments  from  indusby  and 
consumers. 

The  St.  Louis,  MO.  open  public  forum 
is  intended  primarily  to  discuss  the 
interests  of  renderers.  animal  feed 
manufacturers,  and  feedlot  operators. 
The  agency  will  be  i»epared  to  consider 
questions  related  to  the  economic 
assessment.  The  Washington.  DC.  open 
pubUc  forum  is  intended  primarily  to 
discuss  the  interests  of  consumers  and 
the  general  public. 

Full  transcripts  of  each  open  public 
forum  will  be  made.  The  transcripts  will 
be  incorporated  into  the  administrative 
record  of  the  proposed  rule  and  placed 
on  file  in  the  public  docket  (Docket  No. 
96N-0135)  for  the  proposal. 

Persons  submitting  comments  or 
(questions)  at  the  open  public  forums 
are  encouraged  to  submit  thefr 


comments  in  advai^ce  in  writing.  Such 
comments  wiU  be  placed  in  the  public 
docket  for  the  proposed  rule  and 
presented  at  the  open  public  fonuns. 
Persons  unable  to  attend  the  forums  are 
also  encouraged  to  submit  comments  on 
the  proposal  to  the  public  docket,  and 
any  such  questions  or  comments 
submitted  in  advance  will  be  presented 
at  the  forums. 

Persons  making  comments  at  the 
forums  should  limit  their  remarks  to  a 
few  minutes  and  if  possible  to  fewer 
than  5  minutes  to  encourage  dialogue 
during  the  forum  and  to  permit  as  many 
people  as  possible  to  participate. 
Persons  may  submit  expanded  versions 
of  their  oral  comments  in  writing  to  the 
public  docket. 

Dated:  January  22. 1997. 
William  ILBubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc  97-1987  Filed  1-23-97;  11:31  am] 

■LUNQ  COM  41«a-01-F 


DEPARTMEKT  OF  THE  TREASURY 

Intamal  Revenue  Servio* 

26  CFR  Part  1 

[REO-2S4394-M] 

RIN1546-AU«2 

Section  42(d)(5)  Federal  Grants 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTK)N:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  hi  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  with  respect  to  the  low- 
income  housing  tax  credit  relating  to  the 
application  of  section  42(d)(5)  to  certain 
rental  assistance  programs  under  section 
42(g)(2)(B)(i).  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
April  28. 1997. 

ADDRESSES:  Send  submissions  to: 
OCDOM:GORP:R  (REG-254394-96). 
room  5226,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  deUvered  between  the 
hours  of  8  a.m.  and  5  p  jn.  to: 
CCJX)M:CORP:R  (REG-254394-96). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington,  DC.  Alternatively, 
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taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 
tax_regs/comments/html. 
R3R  FURTHER  MFORMATION  CONTACT: 
Christopher  J.  Wilson  (202)  622-3040 
(not  a  toll-free  call). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Temporary  regulations  published  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  provide 
rules  with  respect  to  the  low-income 
housing  tax  credit  relating  to  the 
application  of  section  42(d)(5)  to  certain 
rental  assistance  programs  under  section 
42(g)(2)(B)(i).  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  die  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  a  notice  of  the  date,  time, 
and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Christopher  J.  Wilson, 


Office  of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasiuy  Department  participated 
in  their  development. 

List  (rfSubiects  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  •  * 

Section  1.42-16  also  issued  under  26 
U.S.C  42(n):*  •  * 

Par.  2.  Section  1.42-16  is  added  to 
read  as  follows: 

$1.42-16    Eligible  basis  reduced  by  federal 
grants. 

[The  text  of  this  proposed  section  is  the 

same  as  the  text  of  §  1.42-16T  published 

elsewhere  in  this  issue  of  the  Federal 

Register]. 

Margaret  Miliwr  Richardson, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  97-1791  Filed  1-24-97;  8:45  amj 

BNJJNQ  cooe  4«s-ei-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  441 
[FRL-6680-0] 

Putriic  Meeting  on  the  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Industrial  Laundries  (IL) 
Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Public  meeting. 

SUMMARY:  The  Office  of  Science  and 
Technology  (OST)  within  EPA's  Office 
of  Water  (OW)  is  conducting  a  public 
meeting  prior  to  proposing  effluent 
limitations  guidelines  and  standards  for 
the  industrial  laundries  industry.  The 
EPA  intends  to  propose  effluent 
limitations  guidelines  and  standards 
later  this  year,  and  this  is  the  only 
public  meeting  that  the  Agency  plans  to 
sponsor  prior  to  proposal.  The  meeting 
is  intended  to  be  a  forum,  in  which  EPA 
can  report  on  the  status  of  the  regulatory 
development  and  in  which  interested 
parties  can  provide  information  and 


ideas  to  the  Agency  on  key  technical, 
scientific,  economic,  and  other  issues. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday,  March  4, 1997,  from  9:30 
a.m.  to  2:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Wildlife  Visitor  Center 
Auditorium,  U.S.  Fish  and  Wildlife 
Service,  Patuxent  Research  Refuge, 
10901  Scarlet  Tanager  Loop,  Laurel, 
MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Burris,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA.  401  M  Street 
SW.,  Washington,  DC  20460.  Telephone 
(202)  260-5379.  fax  (202)  260-7185.  or 
E-Mail  burris.susandepamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  is 
developing  effluent  limitations 
guidelines  and  standards  for  the 
Industrial  Laundries  Category  under 
authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.).  The  hidustrial 
Laundries  Category  includes  facilities 
that  launder  or  dry-clean  industrial 
garments  and  uniforms,  shop  towels, 
printer  towels,  mops,  mats,  and  dust 
control  items.  The  items  that  are 
laundered  are  owned  either  by  the 
laundry  facilities  or  their  customers. 
Often  these  faciUties  wash  other  items 
that  are  not  classified  as  industrial 
laundry  items,  such  as  linen  supply 
garments,  linen  flatwork,  health-care 
items,  and  other  miscellaneous  items. 

The  public  meeting  will  include  a 
discussion  of  the  scope  of  the 
regulation,  subcategorization,  summary 
of  industry  information,  preliminary 
plans  for  technology-based  regulatory 
options,  and  other  regulatory  issues. 
The  meeting  will  not  be  recorded  by  a 
reporter  or  transcribed  for  inclusion  in 
the  record  for  the  Industrial  Laundries 
Category  rulemaking.  Documents 
relating  to  the  topics  mentioned  above 
and  a  more  d>)tailed  agenda  will  be 
available  at  the  meeting. 

Driving  directions  to  the  National 
Wildlife  Visitor  Center:  Take  the 
Baltimore-Washington  Parkway  (1-295) 
to  the  exit  for  the  Beltsville  Agriculture 
Research  Center  (Powder  Mill  Road 
(East)).  Go  approximately  2.0  miles  and 
turn  right  into  Visitor  Center  entrance 
(Scariett  Tanager  Loop).  Go  1.4  miles  to 
Visitor  Center  Parking  area. 

Dated:  January  17, 1997. 
Tudor  Da  vies. 

Director,  Office  of  Science  and  Technology. 
(FR  Doc.  97-1878  Filed  1-24-97;  8:45  am] 
siLUNO  coortmo  bo  r 


3850 


Foderal  Register  /  Vol.  62.  No.  17  /  Monday.  January  27,  1997  /  Proposed  Rules 


FEDERAL  COMMUNICATIONS 

47CFRPart73 

[MM  DocKM  No.  97-20,  RM-e979] 

Radio  Broadcasting  Sarvlcos;  Yamali, 
A2 

AOENCV:  Federal  Communications 

Commission. 

ACTION:  Proposed  nile. 

SUMMARY:  Tliis  document  requests 
conunents  on  a  petition  for  rule  making 
filed  on  behalf  of  Yamell 
Commimications  seeking  the  allotment 
of  FM  Channel  258A  to  Yamell, 
Arizona,  as  that  locality's  first  local 
aural  transmission  service.  Petitioner  is 
requested  to  provide  additional 
information  to  establish  Yamell's  status 
as  a  community  for  allotment  purposes. 
Coordinates  used  for  this  proposal  are 
34-13-18  and  112-44-48.  As  Ya^lell, 
Arizona,  is  located  within  320 
kilometers  (199  miles)  of  the  Mexico 
border,  the  Commission  must  obtain  the 
conourence  of  the  Mexican  government 
in  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  I<aw  Offices  of  Henry 
E.  Crawford,  Suite  900, 1150 
Connecticut  Avenue,  NTW.,  Washington, 
DC  20036. 

FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-20.  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piuchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Stieet,  NW.,  Suite  140.  Washington,  IX 
20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KarouscM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  97-1930  Filed  1-24-97;  8:45  am] 
MLUNQ  CODE  sna-oi-p 


47CFRPart73 

pyiM  OodutNa  97-6,  RM-8954] 

Radio  Broadcasting  SarviCM; 
Thomdai«,TX 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Jackson  Lake 
Broadcasting  Company  requesting  the 
allotment  of  Channel  257A  at 
Thomdale,  Texas,  as  the  community's 
first  local  FM  service.  Channel  257A  can 
be  allotted  to  Thomdale  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  13.8  kilometers  (8.6 
miles)  south  in  order  to  avoid  a  short- 
spacing  conflict  with  the  licensed 
operation  of  Station  WACO(FM), 
Channel  260C,  Waco,  Texas.  The 
coordinates  for  Channel  257A  at 
Thomdale  are  30-29-29  and  97-11-21. 
DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
conunents  on  or  before  March  25, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  N.W.,  Suite 
900,  Washington.  D.C.  20036  (Counsel 
for  petitioner). 

FOR  FURTHER  MFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPI^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-5,  adopted  January  10, 1997,  and 
released  January  17, 1997.  Tlie  full  text 
of  this  Conunission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hoiirs  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington.  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  ITS,  Inc.,  (202)  857- 
3800. 2100  M  Street,  NW.,  Suite  140. 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  chauonel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Fedoal  Communications  Commission. 
Jolin  A.  KaimiMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  97-1931  Piled  1-24-97;  8:45  am] 
MUMQ  COM  t71>-01-P 

47  CFR  Part  73 

[MM  Dodwt  No.  97-4,  RM-89231 

Radio  Broadcasting  Sarvicas; 
Huntsvilia.  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  South  Fork 
Broadcasting  requesting  the^otment  of 
Channel  276C3  at  Himtsville,  Utah,  as 
the  community's  first  local  aural 
transmission  service.  Channel  276C3 
can  be  allotted  to  Himtsville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
20.2  kilometers  (12.6  miles)  northeast  in 
order  to  avoid  a  short-spacing  conflict 
with  the  licensed  operation  of  Station 
KRSP(FM),  Channel  278C,  Salt  Lake 
City,  Utah.  The  coordinates  for  Channel 
276C3  at  Huntsville  are  41-25-12  and 
111-39-24. 

DATES:  Conunents  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25. 1997. 
ADDRESSES:  Federal  Communications 
Conunission.  Washington.  DC  20554.  In 
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addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  N.W.,  Suite 
900,  Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  E)ocket  No. 
97-4,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Ruhs 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-1932  Filed  1-24-97;  8:45  am] 
muMta  oooE  wnt-m-p 


47  CFR  Part  73 

[MM  DockM  No.  97-8,  RM-8967] 

Radio  Broadcasting  Services;  Amelia, 
LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. ' 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Amelia 
Broadcasting  of  Louisiana  proposing  the 
allotment  of  Channel  249C3  at  Amelia, 
Louisiana,  as  the  community's  first  local 
aural  transmissicm  service.  Channel 


249C3  can  be  allotted  to  Amelia  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
17.6  kilometers  (11.0  miles)  south  in 
order  to  avoid  a  short-spacing  conflict 
with  the  licensed  op>eration  of  Station 
WGGZ(FM),  Channel  251C,  Baton 
Rouge,  Louisiana,  at  coordinates  29-30- 
32  NL;  91-06-43  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  N.W.,  Suite 
900,  Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-8,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Sti«et,  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
)6bn  A.  Kanmsoc 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-1933  Filed  1-24-97;  8:45  am) 
BILUNG  COOf  CTIf-M-r 


47  CFR  Part  73 


1 


PNM  OocfcatNo.  97-0,  RM-8829I 

Radio  Broadcasting  Services;  New 
Boston,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Dixie 
Broadcasting  Company  seeking  the 
allotment  of  Channel  286A  to  New 
Boston,  Texas,  as  the  community's  third 
local  FM  service.  Channel  286A  can  be 
allotted  to  New  Boston  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  8.8  Kilometers  (5.5 
miles)  west  in  order  to  avoid  a  short- 
spacing  conflict  vtrith  the  licensed 
operation  of  Station  KTOY  (FM), 
Channel  284 A,  Texarkana,  Arkansas. 
The  coordinates  for  Channel  286A  at 
New  Boston  are  33-27-41  and  94-31- 
00. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25. 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  NW,  Suite 
900,  Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Pam  Blumenthal,  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  E)ocket  No. 
97-9,  adopted  January  10, 1997.  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Sti«et,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fix>m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contracts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotment. 
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See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
(7R  1.415  and  1.420. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radiobroadcasting. 
Federal  Communications  Commission. 
Joiin  A.  KaronaiM, 

Chief,  Allocations  Biancb,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-1934  Filed  1-24-97;  8:45  am] 
I  ooof  snt-oi-M 


47  CFR  Part  73 

PMM  Dodut  Na  97-15.  Rai-«27] 

Radio  Broadcasting  Sarvicea; 
Hom«daia.lD 

AQCNCY:  Federal  Communications 
Commission. 

ACTX)N:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Homedale 
Broadcasting  Company  requesting  the 
allotment  of  Channel  292C  to  Homedale, 
Idaho,  as  that  community's  first  local 
aural  transmission  service.  Coordinates 
used  for  Channel  292C  at  Homedale  are 
43-33-13  and  117-22-10. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford.  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington.  IX  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-15,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Refisrence  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington.  DC 
20037,  (202)  857-3800. 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 

Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  97-1935  Filed  1-24-97;  8:45  am] 
■UMQ  COW  fns-01-r 


47  CFR  Part  73 

[MM  Doctot  No.  97-3,  RM-8946] 

Radio  Broadcasting  Servicas;  Band, 
OR 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Sunriver  Broadcasting  Company  seeking 
the  allotment  of  Channel  259A  to  Bend, 
Oregon,  as  the  community's  sixth  local 
commercial  FM  service.  Channel  259A 
can  be  allotted  to  Bend  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction,  at  coordinates  44-03-30 
North  Latitude  and  121-18-30  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq.. 
1150  Connecticut  Avenue.  NW.,  Suite 
900.  Washington,  DC  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Maldng.  MM  Docket  No. 


97-3,  adopted  January  10. 1997,  and 
released  January  17. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-1936  Filed  1-24-97;  8:45  am] 
■UMQ  cooc  tns-si-p 


47  CFR  Part  73 

pym  Docket  Na  97-6,  Rllft-8944] 

Radio  Broadcasting  Sanrtcas;  Daatly, 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
conunents  on  a  petition  filed  by  Beatty 
Moimtain  Broadcasting  Company 
seeking  the  allotment  of  Channel  262A 
to  Beatty,  Nevada,  as  the  community's 
first  local  aural  transmission  service. 
Channel  262A  can  be  allotted  to  Beatty 
in  compliance  wdth  the  Conunission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  36-54- 
24  North  Latitude  and  116-45-36  West 
Longitude. 

DATES:  Comments  must  be  filed  on  or 
before  March  10. 1997,  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 


UMI 
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addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counselor  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  NW.,  Suite 
900,  Washington.  DC.  20036  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPI.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-6,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  h'om  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu«s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  97-1937  Filed  1-24-97;  8:45  am] 

WLUNO  COOE  1712-01-P 

47  CFR  Part  73 

pyiM  Docket  No.  97-17,  RM-8942I 

Radio  Broadcasting  Services; 
StaamtMat  Springs.  CO 

AOENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
Comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Colorado  Alpine 
Broadcasting  Company  requesting  the 
allotment  of  Channel  255A  to  Steamboat 


Springs,  Colorado,  as  its  second  local 
fM  transmission  service.  Coordinates 
used  for  Channel  255A  at  Steamboat 
Springs  are  40-29-12  and  106-49-54. 

DATES:  Comments  must  be  Hied  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  March  25, 1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC.  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Cormecticut  Avenue, 
NW.,  Suite  900.  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-17,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division;  Mass  Media  Bureau. 
[PR  Doc.  97-1938  Filed  1-24-97;  8:45  am] 
MLUNQ  COOC  «71241-f 


47  CFR  Part  73 

[MM  Docket  No.  97-16,  RM-89321 

Radio  Broadcasting  Services; 
Nashville,  AR 

AGENCY:  Federal  Communications 

Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Temperance 
Broadcasting  Company  requesting  the 
allotment  of  Channel  245A  to  Nashville, 
Arkansas,  as  its  second  local  FM 
transmission  service.  Coordinates  used 
for  Channel  245A  at  Nashville  are  33- 
5^12  and  93-51-54. 
DATES:  Comments  must  be  filed  on  or 
before  March  10, 1997,  and  reply 
comments  on  or  before  Maarch  25, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington^  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq..  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue. 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-16,  adopted  January  10.  1997.  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all 
eArparteacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  exparteacts. 

For  information  regardmg  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  irf"  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 
lohB  A.  Karoutos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc  97-1939  Filed  1-24-97;  8:45  am] 
MUMQ  COM  vna-oi-p 


47CFRPart73 

PUM  Docket  No.  97-19,  RM-8978] 

Radio  Broadcasting  Services; 
Williams,  CA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Proposed  Rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Spring  Creek 
Broadcasting  Company  requesting  the 
allotment  of  Channel  256A  to  Williams. 
California,  as  that  community's  Hrst 
local  aural  transmission  service. 
Coordinates  used  for  Channel  256A  at 
Williams  are  39-04-54  and  122-14-06. 
DATES:  Comments  must  be  filed  on  or 
Iwfore  March  10. 1997,  and  reply 
comments  on  or  before  March  25. 1997. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  IX!  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford.  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington.  DC  20036. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-19,  adopted  January  10, 1997,  and 
released  January  17, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239L  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street.  NW.,  Suite  140.  Washington,  DC 
20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all 
exparteacts  are  prohibited  in 
Commission  proceedings,  such  as  this 


one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  exparteacts. 
For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Commimications  Commission. 

Jolu  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-1940  Filed  1-24-97;  8:45  am] 

BILLMQ  COCE  6712-01-F 

47  CFR  Part  73 

[MM  Docket  No.  97-13,  RM-8915] 

Radio  Broadcasting  Services;  Franldin, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  malcing 
filed  by  Mountain  Tower  Broadcasting 
requesting  the  allotment  of  Channel 
249A  to  Franklin.  Idaho,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  Channel  249A  at  Franklin  are  42- 
06-39  and  111-46-40. 
DATES:  Comments  must  be  filed  on  or 
before  March  10. 1997.  and  reply 
comments  on  or  before  March  25, 1997. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Mountain  Tower 
Broadcasting,  Attn:  Victor  A.  Michael, 
Jr..  President,  c/o  Magic  City  Media. 
1912  Capitol  Avenue.  Suite  300. 
Cheyenne.  WY  82001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-13,  adopted  January  10, 1997.  and 
released  January  17. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037.  (202)  857-3800. 


Provisions  of  the  Regulatory . 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Jolin  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-1941  Filed  1-24-97;  8:45  am] 
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47  CFR  Part  73 

[MM  Dockst  No.  97-18,  RM-8943] 

Radio  Broadcasting  Services; 
Durango,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Range  Broadcasting 
Company  requesting  the  allotment  of 
Channel  243A  to  Durango,  Colorado,  as 
its  fourth  local  FM  transmission  service. 
Coordinates  used  for  Channel  243A  at 
Durango  are  37-16-57  and  107-52-36. 
DATES:  Comments  must  be  filed  on  or 
before  March  10. 1997.  and  reply 
comments  on  or  before  March  25. 1997. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Conn€fcticut  Avenue. 
NW..  Suite  900.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-18,  adopted  January  10, 1997,  and 
released  January  17. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
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Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,(202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  c^Sul^ects  in  47  (7R  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  KaroiiMW. 

Qiief,  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-1942  Filed  1-24-97;  8:45  am) 
■LUNQ  COOE  sris-ei-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  387, 390. 391. 392, 395, 
396,  and  397 

[FHWA  Dodwt  No.  MC-«7-q 

mN  212S-AD72 

Review  of  the  Federal  Motor  Carrier 
Safety  Regulations;  Regulatory 
Removals  and  Substantive 
Amendments 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

summary:  This  document  requests 
comments  on  the  intent  of  the  FHWA  to 
remove,  amend,  and  redesignate  certain 
regulations  concerning  financial 
responsibility;  general  applicability  and 
definitions;  accident  recordkiaeping 
requirements;  quaUficatlons  of  drivers; 
driving  of  commercial  motor  vehicles; 
hour&of  service  of  drivers;  inspection, 
repair,  and  maintenance;  and  the 
transportation  of  hazardous  materials. 
These  regulations  are  obsolete, 
redundant,  unnecessary,  ineffective, 
burdensome^  more  appropriately 


regulated  by  State  and  local  authorities, 
better  addressed  by  company  poUcy,  in 
need  of  clarification,  or  more 
appropriately  contained  in  another 
section.  This  action  is  consistent  with 
the  FHWA's  Zero  Base  Regulatory 
Review  and  the  President's  Regulatory 
Reinvention  Initiative. 
DATES:  Comments  miist  be  received  no 
later  than  March  28, 1997. 
ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  at  the  top  of  this 
docimient  and  must  be  submitted  to 
HCC-10,  room  4232,  Office  of  the  Chief 
Coimsel,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
8:30  a.m.  to  3:30  pjn.,  e.t,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  C.  Chandler,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-5763,  or  Mr.  Charles  E.  Medalen, 
Office  of  the  Chief  Counsel,  (202)  366- 
1354,  Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hoiirs  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  hoUdays. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  first  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  were 
promulgated  in  1937.  The  FMCSRs  have 
been  amended  many  times  during  the 
past  59  years.  In  September  1992,  the 
FHWA  began  a  comprehensive  multi- 
year  project  to  develop  modem,  uniform 
safety  regulations  that  are  up  to  date, 
clear,  concise,  easier  to  imderstand,  and 
more  performance  oriented.  This  project 
has  been  named  the  Zero  Base 
Regulatory  Review. 

Upon  the  announcement  of  the  first 
four  pubUc  outreach  sessions  in  the 
Federal  Register  on  August  18, 1992  [57 
FR  37392],  the  FHWA  opened  a  public 
docket,  MC-92-33,  to  allow  interested 
parties  who  were  unable  to  attend  an 
outreach  session  the  opporiunity  to 
submit  comments  and  recommendations 
for  improvement  of  the  FMCSRs.  After 
the  comment  period  closed  on  April  1, 
1993,  and  the  comments  were  analyzed, 
the  FHWA  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  January  10, 1994 
[59  FR  1366],  and  a  final  rule  on 
November  23, 1994  [59  FR  60319],  to 
remove  obsolete  or  redundant 


regulations  and  appendices  frtun  the 
FMCSRs.  On  July  28, 1995  [60  FR 
38739),  the  FHWA  published  a  final 
rule  which  made  technical  corrections 
to  keep  the  FMCSRs  acciuate  and  up  to 
date.  These  actions  were  in  response  to 
the  Zero  Base  Regulatory  Review. 
This  rulemaking  would  remove, 
amend,  and  redesi^ate  other 
regulations  and  would  amend  the  single 
regulation  which  was  proposed  to  be 
removed  in  the  January  10, 1994,  NPRM 
and  was  not  removed  in  the  November 
23, 1994,  final  rule.  The  FHWA  requests 
comments  on  these  proposed  regulatory 
changes  and  recommendations  from  all 
interested  persons  on  additional 
regulatory  changes  to  improve  the 
FMCSRs.  The  following  is  a  discussion 
of  the  proposed  amendments  to  and 
deletions  from  the  FMCSRs  arranged  by 
part  and  section  of  the  FMCSRs  except 
for  divided  record  authority  which  is 
discussed  first  because  the  provision  is 
mentioned  in  two  parts  of  the  FMCSRs. 

Divided  Record  Authority 

A  motor  carrier  may  maintain  driver 
qualification  files,  records  of  duty 
status,  and  receipts  for  instructions  and 
dociunents  for  drivers  of  motor  vehicles 
transporting  Division  1.1, 1.2,  or  1.3 
(explosive)  materials  at  a  regional  or 
terminal  office  if  the  motor  carrier  has 
requested  and  been  approved  by  the 
Regional  Director  of  Motor  Carriers  to 
do  so  in  accordance  with  §§  391.51(g) 
and  395.1(g).  Upon  approval  by  the 
Regional  Director  of  Motor  Cairiers,  the 
ciurent  policy  of  the  FHWA  is, 
generally!  to  allow  a  motor  carrier  to 
maintain  records  and  dociunents  at  only 
one  location  per  State.  Otherwise, 
records  required  by  subchapter  B  of  title 
49,  Code  of  Federal  Regulations,  must 
be  maintained  at  a  motor  carrier's 
principal  place  of  business  except  for 
inspection,  repair,  and  maintenance 
records  which  must  be  maintained 
where  the  motor  vehicle  is  either 
housed  or  maintained,  and  the  records 
of  a  motor  carrier's  alcohol  and 
controlled  substances  use  and  testing 
program  which  must  be  made  available 
for  inspection  at  the  principal  place  of 
business  within  two  business  days  after 
a  request  has  been  made  by  an 
authorized  representative  of  the  FHWA. 
On  November  17, 1993  [58  FR  60734], 
the  FHWA  issued  regulatory  guidance 
that  allows  inspection,  repair,  and 
maintenance  records  to  be  maintained  af 
a  location  of  the  motor  carrier's  choice 
if  a  motor  vehicle  is  not  housed  or 
maintained  at  a  single  location,  but 
these  records  must  be  made  available 
within  two  business  days  upon  request 
of  the  FHWA  in  all  cases  (§  396.3, 
question  5).  At  the  same  time,  the 
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FHWA  issued  regulatory  guidance  t^at 
allows  supporting  dociunentsBr 
records  of  duty  status  and  time  records 
for  100  air-mile  radius  drivers  to  be 
maintained  at  locations  other  than  the 
principal  place  of  business  provided 
these  documents  and  records  can  be 
forwarded  to  the  principal  place  of 
business  within  two  business  days  upon 
request  by  a  special  agent  or  authorized 
representative  of  the  FHWA  (S  395.8. 
question  10  and  §  39S.1.  question  8. 
respectively).  Thiis.  the  FMCSRs  and 
the  regulatory  guidance  establish 
dissimilar  recordkeeping  reqiiirements 
related  to  the  location  of  required 
records.  The  FHWA  proposes  to 
establish  uniform  reconueeping 
requirements  related  to  the  location  of 
required  records. 

Specifically,  the  FHWA  proposes  to 
allow  motor  carriers  with  multiple 
terminals  or  offices  to  maintain  all 
records  required  by  subchapter  B  at 
regional  offices  or  driver  worii-reporting 
locations  provided  records  can  be 
produced  at  the  principal  place  of 
business  or  other  specified  locations 
within  48  hours  upon  request  by  a 
special  agent  or  authorized 
representative  of  the  FHWA.  Satiudays, 
Sundays,  and  Federal  holidays  would 
be  excluded  from  the  computation  of 
the  48-hour  period  of  time.  The  FHWA 
believes  that  48  hoxus  is  a  reasonable 
period  of  time  to  produce  records  at  the 
principal  place  of  business  in 
consideration  of  the  availability  of 
overnight  mail  service  and  facsimile  and 
other  electronic  transmission 
equipment.  Motor  carriers  with  a  single 
place  of  business  would  not  be  allowed 
48  hours  to  produce  records  when 
requested.  A  motor  carrier  with  midtiple 
terminals  or  offices  would  be  required 
to  make  its  records  maintained  at  a 
given  location  available  for  inspection 
immediately  upon  request  by  an  FHWA 
representative  who  is  present  at  that 
location.  For  motor  carriers  with 
multiple  terminals  or  offices,  a  request 
to  forward  files,  documents,  and  records 
maintained  at  driver  woik-repoiting 
locations  to  the  principal  place  of 
business  or  other  specified  location 
would  generally  be  limited  to  a  specific 
sample  or  selection  chosen  by  the 
FHWA  representative.  However,  aU 
files,  documents,  and  records 
maintained  at  re^onal  or  terminal 
offices  or  driver  woik-reporting 
locaticms  may  be  requested  to  be 
forwarded  to  the  principal  place  of 
business  or  other  specified  location  in 
some  cases. 

In  an  efibrt  towards  uniformity,  the 
FHWA  proposes  to  make  the  allowances 
and  limitations  for  aU  recordkeeping 
requirements  in  subchapter  B  similar. 


The  FHWA  believes  there  is  no  sound 
reason  to  allow  some,  but  not  all, 
required  records  to  be  maintained  at 
locations  other  than  the  principal  place 
of  business.  One  thrust  of  the  Zero  Base 
Regulatory  Review  is  to  make  the 
FMCSRs  more  performance  oriented  to 
provide  motor  carriers  with  increased 
flexibility  in  achieving  compliance.  The 
proposed  removal  of  divided  record 
authority  is  a  good  example  of  this  goal. 
The  FHWA  proposes  to  eliminate 
divided  record  authority  by  removing 
§§  391.51(g)  and  395.1(g),  amending 
§§  391.51(f),  395.8(k)(l),  and  397.19(b), 
and  by  codifying  a  flexible  rule  on 
record  retention  for  motor  carriers' with 
multiple  terminals  or  offices  in  §  390.29. 
The  FHWA  also  proposes  to  amend  the 
definition  of  principal  place  of  business 
in  §  390.5  to  mean  a  single  location 
where  records  required  by  parts  382, 
387,  390.  391,  395,  396,  and  397  of  this 
subchapter  will  be  made  available  for 
inspection  within  48  hours  after  a 
request  has  been  made  by  a  special 
agent  or  authorized  representative  of  the 
FHWA. 

Part  387— Minimum  Levels  of  Finamaal 
Responsibility  for  Motor  Carrlen 

Part  387  prescribes  the  minimum 
levels  of  financial  res{>onsibility 
required  to  be  maintained  by  motor 
carriers  of  property  and  passengers.  The 
purpose  of  these  regulations  is  to  ensure 
that  motor  carriers  maintain  an 
appropriate  level  of  financial 
responsibiUty  for  motor  vehicles 
operated  on  public  highways. 

Subpart  A — Motor  Carriers  of  Property 

Definitions 

For-Hire  Carriage 

There  has  been  confusion  within  the 
motor  carrier  and  insurance  industries 
about  whether  a  for-hire  motor  carrier  of 
a  commodity  which  is  exempt  from  the 
economic  regulations  of  the  Interstate 
Commerce  Commission  (ICC),  whose 
remaining  functions  have  now  beoi 
divided  between  the  Surface 
Transportation  Board  of  the  Department 
of  Transportation  and  the  FHWA,  is 
subject  to  the  requirements  in  part  387. 
Under  the  statutory  auth(»ity  provided 
by  49  U.S.C.  31139,  the  Secretary  of 
Transportation  is  required  to  prescribe 
regulations  to  require  minimtim  levels 
of  financial  responsibility  for  the 
transportation  of  property  for 
compensation  by  motor  vehicles  in 
interstate  commerce.  An  exempt 
commodity  nuAat  carrier  of  property  is 
subject  to  part  387  when  operating  a 
motor  vehicle  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  more 
in  interstate  or  foreign  commerce.  The 


FHWA,  therefore,  proposes  to  amend 
the  definitions  in  §  387.5  to  specify  that 
For-hire  carriage  means  transportation 
of  property  by  a  common,  contract,  or 
exempt  commodity  motor  carrier  of 
propoty. 

Motor  Carrier 

The  FHWA  proposes  to  amend  the 
definition  of  motor  carrier  to  a  for-hire 
or  private  motor  carrier  of  property  in 
order  to  make  it  clear  that  the  term 
includes  an  exempt  commodity  motor 
carrier  of  property. 

Subpart  B— Motor  Carriers  of  Passengers 

Applicability 

On  November  17. 1993  (58  FR  60734]. 
the  FHWA  issued  regulatory  guidance 
that  addressed  the  applicability  of  the 
financial  responsibility  requirements  to 
school  bus  transportation  (§  387.27, 
question  4).  Specifically,  for-hire 
contractors  providing  transportation  of 
preprimary,  primary,  and  secondary 
students  for  extracurricular  trips 
organized,  sponsored,  and  paid  for  by 
the  school  district  are  not  subject  to  the 
financial  responsibility  requirements. 
The  FHWA  proposes  to  codify  this 
regulatory  guidance  in  §  387.27(b)(4). 

Definitions 

For-Hire  Carriage 

On  November  17, 1993  [58  FR  60734], 
the  FHWA  issued  regulatory  guidance 
which  clarified  the  meaning  of  for-hire 
passenger  transportation  (§  390.5, 
question  8).  To  codify  this  interpretative 
guidance,  the  FHWA  proposes  to  amend 
the  definition  of  For-hire  carriage  in 
§  387.29.  The  definition  will  make  it 
clear  that  the  term  means  passenger 
transportation  which  is  generally 
available  to  the  public  at  large  and  is 
performed  for  a  commercial  purpose  by 
a  motor  carrier  which  is  directly  or 
indirectly  compensated,  monetarily  or 
otherwise,  for  the  transportation  service 
provided. 

Motor  Carrier 

The  FHWA  proposes  to  amend  the 
definition  of  motor  carrier  to  make  it 
clear  that  the  term  includes  a  for-hire 
motor  carrier  of  passengers  which  was 
not  subject  to  economic  regulation  by 
the  ICC  Motor  carrier  woiUd  be 
amended  to  mean  a  person  providing 
for-hire  carriage. 

Motor  Common  Carrier 

Motor  Contract  Carrier 

The  FHWA  proposes  to  remove  the 
terms  motor  connmon  carrier  and  motor 
contract  carrier  because  the  terms 
would  not  be  used  in  part  387  after  the 
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amendment  of  the  definition  of  motor 
earner  proposed  here. 

Part  390— Federal  Motor  Carrier  Safety 
Regulations;  General 

Part  390  establishes  general 
applicability,  definitions,  general 
requirements,  and  information 
pertaining  to  motor  carriers  and  drivers 
subject  to  the  FMCSRs. 

Definitions 

Accident 

The  FHWA  proposes  to  clarify  the 
meaning  of  the  term  "public  road"  in 
the  definition  of  accident  by  the 
addition  of  a  parenthetical  phrase.  The 
term  "public  road"  is  inclusive  of 
privately  owned  roads  or  way  which  are 
accessible  to  the  general  public  such  as 
those  within  and  around  stadiiuns, 
arenas,  shopping  malls,  residential 
developments,  private  schools,  parking 
garages  and  lots,  etc.  Therefore, 
accessibiUty  to  the  public,  not  the 
identity  of  \he  owner,  is  the  major  factor 
which  determines  whether  a  road  or 
way  is  pubUc.  The  FHWA  proposes  to 
add  the  phrase  "(inclusive  of  privately 
owned  way  which  are  accessible  to  the 
general  pubUc)"  after  the  term  "public 
road"  in  the  definition  of  accident  in 
§390.5. 

The  current  definition  of  the  term 
accident  would  be  amended  by  deleting 
paragraph  (2)(iii),  an  occurrence  in  the 
course  of  the  operation  of  a  passenger 
car  or  a  multipurpose  passenger  vehicle 
(as  defined  in  49  CFR  571.3)  by  a  motor 
carrier  that  is  not  transporting 
passengers  for  hire  or  hazardous 
materials  of  a  type  and  quantity  that 
require  the  motor  vehicle  to  be  marked 
or  placarded  in  accordance  with  49  CFR 
177.823.  A  passenger  car  or  a 
multipiupose  passenger  vehicle  is 
limit^  by  the  definitions  in  §  571.3  to 
a  motor  vehicle  designed  for  carrying  10 
persons  or  less.  The  term  accident  is 
limited  by  definition  to  an  occurrence 
involving  a  commercial  motor  vehicle. 
"Commercial  motor  vehicle"  is  limited 
by  the  definition  in  §  390.5  to  a  motor 
vehicle  with  a  gross  vehicle  weight 
rating  or  gross  combination  weight 
rating  of  10,001  or  more  poimds,  a 
motor  vehicle  designed  to  transport 
more  than  15  passengers  including  the 
driver,  or  a  motor  vehicle  used  to 
transport  hazardous  materials  in  a 
quantity  requiring  placarding. 
Therefore,  paragraph  (2)(iii)  would  only 
apply  to  two  types  of  motor  vehicles 
involved  in  an  accident:  (1)  A  motor 
vehicle  which  has  a  gross  vehicle 
weight  rating  or  a  gross  combination 
weight  rating  of  10,001  or  more  pounds, 
is  designed  to  carry  10  persons  or  less. 


and  is  involved  in  the  private 
transportation  of  passengers;  and  (2)  a 
passenger  car  or  a  multipiupose 
passenger  vehicle  operated  by  a  motor 
carrier  that  is  subject  to  the  accident 
recordkeeping  requirements  in  §  390.15. 
The  exclusion  of  these  types  of  motor 
vehicles  from  the  definition  of  the  term 
accident  is  unnecessary.  The  FHWA 
proposes  to  remove  paragraph  (2)(iii) 
from  the  definition  of  the  term  accident. 

Commercial  Motor  Vehicle 

The  definitions  for  CMV  in  §§  383.5 
and  390.5  are  written  diflerently  in 
terms  of  designed  passenger  capacity 
and  the  transportation  of  hazardous 
materials,  but  they  have  the  same 
meaning.  There  is  no  reason  for  two 
definitions  that  have  no  functional 
difference.  The  FHWA,  therefore, 
proposes  to  amend  paragraphs  (b)  and 
(c)  of  the  definition  of  CMV  in  §  390.5 
to  read  the  same  as  paragraphs  (c)  and 
(d),  respectively,  of  the  definition  of 
CMV  in  §383.5. 

Interstate  Commerce 

The  FHWA  proposes  to  add  language 
to  the  definition  of  the  term  interstate 
commerce  to  clarify  that  transportation 
within  s  single  State  constitutes 
interstate  commerce  if  such 
transportation  is  the  continuation  of  a 
through  movement  which  has  originated 
fit)m  outside  the  State  or  is  destined  to 
go  outside  the  State.  Whether 
transportation  of  property  quaUfies  as 
interstate  commerce  depends  on  the 
essential  character  of  the  movement 
which  is  determined  by  the  shipper's 
fixed  and  persisting  intent  at  the  time  of 
shipment.  This  intent  is  ascertained  by 
examining  all  of  the  facts  and 
circumstances  surrounding  the 
transportation.  Consequently,  the  motor 
carrier  that  performs  an  intrastate 
portion  of  an  interstate  movement  is 
engaged  in  interstate  conunerce. 

Regularly  Employed  Driver 

The  FHWA  proposes  to  replace  the 
term  regularly  employed  driver  in 
§  390.5  with  the  term  sing^e-employtr 
dn'ver  because  the  FHWA  befieves  that 
the  latter  term  is  more  consistent  with 
the  intended  meaning.  In  addition,  the 
FHWA  proposes  to  clarify  that  this 
proposed  term  includes  a  driver  who 
drives  a  CMV  for  only  one  motor  carrier 
on  an  intermittent,  casual,  or  occasional 
basis. 

Accident  Recordkeeping  Requirements 

Section  390.3(f)  provides  general 
exemptions  bom  the  FMCSRs  for 
certain  types  of  operations  and 
transportation.  Section  390.3(0(2) 
exempts  from  the  FMCSRs,  unless 


otherwise  specifically  provided, 
transportation  performed  by  the  Federal 
government,  a  State,  any  political 
subdivision  of  a  State,  or  an  agency 
established  under  a  compact  between 
States  that  has  been  approved  by  the 
Congress  of  the  United  States.  However, 
§  390.3(f)(2)  does  specifically  make  the 
recordkeeping  requirements  of 
§  390.15(b)  appUcable  to  these 
governmental  entities  when  engaged  in 
the  interstate  charter  transportation  of 
passengers.  The  information  required  to 
be  maintained  by  §  390.15(b)  comprises 
the  accident  register.  The  only  other 
regulations  in  subchapter  B  of  title  49 
which  may  be  applicable  to  a 
government  entity  engaged  in  the 
interstate  charter  transportation  of 
passengers  are  the  Controlled 
Substances  and  Alcohol  Use  and  r 
Testing  standards  in  part  382  and  the 
CDL  standards  in  part  383.  It  makes 
little  sense  to  require  government  ' 
entities  engaged  in  the  interstate  charter 
transportation  of  passengers  to  maintain 
an  accident  register  because  these 
entities  are  not  subject  to  FHWA 
compliance  reviews  and  do  not  receive 
accident  countermeasure  assistance. 
Therefore,  the  FHWA  proposes  to 
remove  this  recordkeeping  requirement 
from  §  390.3(f)(2). 

Part  391— Qualifications  of  Drivers 

The  primary  piupose  of  part  391  is  to 
ensure  that  operators  of  CMVs  meet 
mipiniiim  physical  qualifications  and 
possess  the  necessary  knowledge,  skills, 
and  abilities  to  operate  CMVs  safely. 

Qualification  of  Drivers 

Driver  qualification  standards  are 
contained  in  §  391.11  of  the  FMCSRs. 
These  standards  are  minimum 
requirements  that  a  person  must  meet  to 
be  qualified  to  drive  a  CMV  in  interstate 
commerce.  The  driver  quaUfication 
standards  are  designed  to  protect  the 
safety  of  the  motoring  public  by  not 
permitting  a  person  to  drive  a  CMV  who 
lacks  the  essential  abilities  to  perform 
his/her  duties  safely. 

Paragraphs  (4)  and  (5)  in  §  391.11(b) 
require  a  driver  to  be  able  to  determine 
whether  the  cargo  he/she  transports  has 
been  properly  distributed  and  secured 
and  to  be  familiar  with  methods  and 
procedures  for  securing  cargo  in  or  on 
the  CMV  that  he/she  drives.  Section 
383.1  ll(dl  requires  CMV  operators  to 
have  knowledge  of  the  principles  and 
procedures  for  the  proper  handling  of 
cargo  in  order  to  obtain  a  CDL.  Section 
392.9(a)  prohibits  a  person  from  driving 
a  CMV  and  prohibits  a  motor  carrier 
from  requiring  or  permitting  a  person  to 
drive  a  CMV  unless  the  CMV's  cargo  is 
properly  distributed  and  adequately 


3858 


Federal  Register  /  Vol.  62,  No.  17  /  Monday.  January  27.  1997  /  Proposed  Rules 


ISS 


secured.  The  FHWA,  therefore,  proposes 
to  remove  §§  391.11(b)(4)  and  (5) 
because  these  paragraphs  are  redundant. 

The  FHWA  proposes  to  remove  the 
completion  and  furnishing  of  an 
application  for  employment  as  a  CMV 
driver  as  driver  qualification  standards. 
The  FHWA  believes  that  the  completion 
and  furnishing  of  an  employment 
application  are  not  driver  qualification 
standards,  but  rather  necessary  and 
important  actions  which  enable  motor 
carriers  to  evaluate  the  competence  of 
applicants  for  CMV  driver  positions. 
The  FHWA  believes  that  the  failure  of 
a  CMV  driver  to  complete  and  furnish 
an  appUcation  to  his/her  employing 
motor  carrier  should  not  result  in  the 
CMV  driver  being  unquaUfied.  The 
FHWA.  therefore,  proposes  to  remove 
§  391.11(b)(ll).  This  is  not  intended  to 
afiect  the  responsibiUty  of  CMV  drivers 
to  complete  and  furnish  the  motor 
carriers  that  employ  them  with 
employment  apphcations  containing 
certain  information  as  required  by 
§391.21. 

Record  of  Violations 

In  1994.  the  FHWA  proposed  to 
remove  the  requirements  related  to  the 
record  of  violations  in  49  CFR  391.27 
and  391.51(b)(4)  (59  FR  1366,  January 
10, 1994).  In  comments  to  this  prop<Mal, 
a  recommendation  was  made  to  replace 
these  requirements  with  similar  ones 
involving  an  annual  inquiry  addressed 
to  the  State  licensing  agency  regarding 
drivers'  driving  records.  The  FHWA 
took  no  action  on  the  record  of 
violations  provisions  when  the  final 
rule  was  adopted  (59  FR  60319, 
November  23, 1994),  but  promised 
further  evaluation  of  the  comments. 

In  December  1994,  the  National 
Transportation  Safety  Board 
recommended  (H-94-12)  that  the 
FHWA  "immediately  revise  the  Federal 
Motor  Carrier  Safety  Regulations  to 
require  that  motor  carriers  check  a 
driver's  record,  both  initially  and  at 
least  annually,  with  State  licensing 
agencies  where  the  driver  worics  and  is 
Ucensed."  The  initial  inquiry  into  a 
driver's  driving  record  to  the  State 
licensing  agency  is  already  required  by 
$391.23. 

The  FHWA  now  proposes  to  replace 
the  requirements  related  to  the  record  of 
violations  with  similar  requirements 
involving  an  annual  inquiry  to  the  State 
licensing  agency  regarding  drivers' 
driving  records'.  Interested  persons  are 
invited  to  send  comments  concerning 
the  paperwork  biirden  of  this  proposal 
to  the  Office  of  Management  and  Budget 
(OMB).  See  the  Paperwork  Reduction 
Act  section  below  under  Rulemaking 


Analyses  and  Notices  for  further 
information. 

The  sections  to  be  removed  or 
amended  by  this  proposal  include 
§S  391.11(b)(8);  391.25;  391.27; 
391.51(b)(3)  and  (b)(4);  391.5iai)(2)  and 
(hK3);  391.63(a)(3)  and  (a)(4);  391.67(a): 
and  391.68(a).  This  replacement  would 
create  a  more  effective  means  for  the 
motor  carrier  to  obtain  information 
about  its  drivers'  moving  violations 
during  the  previous  12  months  because 
it  does  not  rely  upon  the  memory  or 
honesty  of  the  driver.  This  amendment 
would  further  highway  safety  by 
requiring  the  motor  carrier  to  better 
verify  that  its  drivers  have  not  lost  their 
driving  privileges  and  have  not  been 
otherwise  disqualified  to  drive  a  CMV. 
It  would  also  provide  a  way  for  a  motor 
carrier  to  check  whether  its  drivers  who 
are  subject  to  the  CDL  standards  have 
reported  their  convictions, 
disqualifications,  and  license 
suspensions,  revocations,  and 
cancellations  as  required  by  §§  383.31(a) 
and  383.33.  Many  motor  carriers  or  their 
insurance  providers  already  make  such 
inquiries  at  least  once  per  year,  which 
is  good  evidence  that  the  technique  is 
useful  in  a  safety  program. 

Road  Test 

Section  391.31  prohibits  a  driver  fitnn 
driving  a  CMV  unless  he/she  has 
successfully  completed  a  road  test 
which  is  achninistered  by  the 
prospective  employing  motor  carrier.  A 
motor  carrier  may  accept  a  driver's 
license  as  equivalent  to  a  road  test  if 
such  driver-applicant  completed  a  road 
test  in  the  type  of  CMV  that  the  motor 
carrier  intends  to  assign  to  him  or  her, 
as  part  of  the  hcensing  process.  A  motor 
carrier  may  also  accept  a  certification  of 
road  test  issued  to  the  driver-applicant 
within  the  preceding  three  years.  In  any 
event,  a  driver-appUcant  must 
demonstrate  the  abifity  to  safely  operate 
the  type  of  CMV  to  which  he/she  will 
be  assigned. 

In  oitler  to  obtain  a  CDL,  a  driver 
must  pass  a  driving  skills  test  in  a  CMV 
which  is  comparable  to  the  CMV  that 
the  driver  expects  to  operate.  At  the 
discretion  of  a  State,  either  a  driving 
record  and  previous  passage  of  an 
acceptable  driving  sldlls  test  or  a  driving 
record  in  combination  with  certain 
driving  experience  may  be  substituted 
for  the  driving  skills  test  (49  CFR 
383.77).  In  all  cases,  a  driver  must 
demonstrate  the  abihty  to  operate  a 
certain  type  of  CMV  safely. 

The  road  test  requirements  in  part  391 
are  redimdant  for  those  driver- 
applicants  who  are  required  to  possess 
a  commercial  driver's  licoise  or  who  . 
successfully  completed  a  road  test,  as 


part  of  the  process  of  obtaining  some 
other  type  of  license  or  as  required  by 
an  emplover,  in  a  CMV  comparable  to 
the  vehicle  they  own  or  will  drive. 
Motor  carriers  are  in  a  better  position 
than  the  FHWA  to  decide  whether  a 
road  test  remains  an  effective  method 
for  determining  whether  driver- 
applicants  who  are  subject  to  the  driver 
qualification  standards  in  part  391.  but 
who  are  not  required  to  possess  a 
commercial  driver's  license,  can  safely 
operate  their  CMVs.  The  choice  should 
be  made  by  the  prospective  employer 
based  on  the  available  information,  such 
as  the  nature  and  extent  of  a  driver- 
applicant's  driving  experience;  the  type 
of  driver's  license  that  the  driver- 
applicant  possesses;  the  requirements 
that  the  driver-apphcant  had  to  meet  for 
such  license  to  be  issued;  the  number 
and  severity  of  convictions  for 
violations  of  motor  vehicle  laws;  any 
denial,  revocation,  or  suspension  of  any 
driver's  Ucense;  and  information 
provided  by  previous  employers.  Such 
information  must  be  obtained  by  the 
new  employer  [49  CFR  391.21  and 
391.23].  The  removal  of  the  road  test 
would  not  affiact  the  requirement  under 
49  CFR  391.11(b)(3)  that  a  driver  be  able 
to  operate  the  type  of  CMV  safely  that 
he  or  she  drives  by  reason  of  experience, 
training,  or  both. 

The  removal  of  the  requirements 
related  to  the  road  test  would  reduce  the 
paperwork  burden  upon  motor  carriers 
and  make  the  driver  qualification 
requirements  more  performance 
oriented.  One  thrust  of  the  Zero  Base 
Regulatory  Review  is  to  allow  motor 
carriers  more  flexibility  in  making  their 
operations  safe  and  achieving 
compliance. 

Motor  carriers  that  want  to  continue 
giving  road  tests  to  their  driver- 
applicants  might  prefer  the  retention  of 
a  regulatory  requirement.  This  is  not 
sufficient  reason  to  retain  the  road  test 
provisions.  Motor  carriers  have  long 
been  allowed  to  require  or  enforce  more 
stringent  safety  or  health  standards  than 
those  required  by  the  FMCSRs  [49  CFR 
390.3(d)]. 

The  FHWA  proposes  to  remove  the 
requirements  related  to  the  road  test. 
The  sections  affected  by  this  proposed 
removal  include  §§391.11(b)(10), 
391.31,  391.33,  391.49(d)(5). 
391.51(c)(4).  391.51(d)(2).  391.61, 
391.67(c),  391.68(c),  391.69,  and  391.73. 
The  FHWA,  however,  proposes  to  retain 
the  requirement  in  §  391.49(d)(S)  that  a 
road  test  be  administered  to  a  driver 
who  appUes  for  a  waivo-  of  physical 
disqualification.  The  FHWA  believes 
that  the  agency  should  consider  only 
those  driver  applicants  who  have 
successfully  completed  a  road  test 
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administered  by  the  motor  carrier  co- 
applicant  or  other  appropriate  person, 
for  a  waiver  of  physical  disqualification. 

Driver  Qualification  Files 

A  driver  qualification  file  contains  all 
required  documentation  that  a  driver  is 
qualified  to  drive  a  CMV  in  interstate 
commerce.  These  recordkeeping 
requirements  facilitate  enforcement  of 
the  driver  qualification  standards  by 
enabling  FHWA  officials  to  check 
compliance  quickly.  Section 
391.51(b)(5)  also  requires  a  driver 
qualification  file  to  include  any  other 
matter  which  relates  to  the  driver's 
qualifications  or  ability  to  drive  a  CMV 
safely.  The  FMCSRs  o^r  no  examples 
or  further  clarification  of  what  these 
additional  records  or  documents  might 
include.  A  recordkeeping  requirement 
for  a  nonspecific  record  is  not 
necessary.  Furthermore,  the  rules  in  part 
391  establish  minimum  qualifications 
for  CMV  drivers,  and  motor  carriers  are 
not  prohibited  firom  establishing  more 
stringent  driver  qualification  standards. 
In  any  case,  a  motor  carrier  is  permitted 
to  maintain  any  docxunent  in  a  driver 
qualification  file  regardless  of  the 
document's  relation  to  driver 
qualifications.  The  FHWA  proposes  to 
remove  §  391.51(b)(S)  because  it  is 
unclear  and  unnecessary. 

Section  391.51  includes  exemptions 
for  several  types  of  drivers  who  are 
covered  more  broadly  in  Subpart  G — 
Limited  Exemptions.  The  driver 
qualification  file  requirements  would  be 
easier  to  understand  if  §  391.51 
contained  only  the  general 
requirements.  A  motor  carrier  could 
easily  determine  the  driver  qualification 
requirements  for  a  specific  driver  by 
comparing  §  391.51  with  subpart  G.  The 
FHWA  proposes  to  amend  §  391.51  to 
exclude  all  but  the  general  requirements  ' 
for  driver  qualification  files.  'This 
proposal  integrates  §  391.51(c)  into 
§  391.51(b)  and  removes  paragraphs  (d) 
and  (e)  of  §391.51. 

Intermittent,  Casual,  or  Occasional 
Drivers 

Section  391.63  contains  a  limited 
exemption  from  certain  driver 
qualification  requirements  for  a  motor 
carrier  which  employs  an  intermittent, 
casual,  or  occasional  driver.  That  term 
is  defined  in  S  390.5  as  a  driver  who  in 
any  period  of  seven  consecutive  days  is 
employed  or  used  by  more  than  a  skigle 
motor  carrier.  A  driver  who  is  employed 
by  a  single  motor  carrier  meets  the 
definition  of  a  regularly  employed 
driver  in  §  390.5  even  though  he  or  she 
might  woik  only  intermittently  or 
occasionally.  In  an  effort  to  promote 
clarity,  the  FHWA  proposes  to  replace 


the  confusing  term  intermittent,  casual, 
or  occasional  driver  in  §  390.5  and  part 
391  with  the  term  multiple-employer 
driver. 

Drivers  Fiimished  by  Other  Motor 
Carriers 

Section  391.65  contains  a  limited 
exemption  from  the  generally  applicable 
driver  qualification  requirements  for  a 
motor  carrier  that  employs  a  driver  who 
was  furnished  by  another  motor  carrier 
if  the  furnishing  motor  carrier  certifies 
in  writing  that  the  driver  is  fully 
qualified  to  drive  a  CMV.  This  written 
statement,  commonly  called  a 
qualification  certificate,  must  be 
substantially  in  accordance  with  the 
form  in  §  391.65(a)(2).  A  motor  carrier 
which  certifies  a  driver's  qualification  is 
required  under  §  391.65(c)(2)  to  recall 
the  imexpired  certificate  carried  by  the 
driver  immediately  upon  learning  that 
the  driver  is  no  longer  qualified  imder 
the  regulations  in  part  391.  It  is 
unreasonable  to  require  a  motor  carrier 
to  recall  a  qualification  certificate 
because  the  carrier's  only  option  is  to 
request  the  driver  to  return  the 
certificate.  If  the  driver  is  uncooperative 
or  no  longer  employed  by  the  motor 
carrier,  there  is  no  obvious  means  of 
securing  the  return  of  a  certificate  of 
qualification. 

The  FHWA,  therefore,  proposes  to 
remove  §  391.65(c)(2).  Instead,  a  new 
version  of  $  391.65(c)  would  declare  that 
the  qualification  certificate  is  no  longer 
valid  when  the  driver  leaves  the 
employment  of  the  motor  carrier  that 
issued  it  or  is  no  longer  qualified  imder 
part  391.  The  FHWA  also  proposes  to 
require  that  a  motor  carrier  which 
employs  a  driver  furnished  by  another 
motor  carrier  contact  the  motor  carrier 
which  Issued  the  qualification 
certificate  to  verify  its  validity.  This 
would  prevent  a  driver  frt)m  obtaining 
employment  through  use  of  an  invalid 
or  false  qualification  certificate.  The 
FHWA  does  not  propose  to  require  a 
motor  carrier  to  make  a  written  record 
of  this  contact.  This  is  in  not  intended 
to  lessen  the  motor  carrier's 
responsibility  to  ensure  that  the  driver 
is  hilly  qualified  under  the  regulations 
in  part  391.  Interested  persons  are 
invited  to  send  comments  concerning 
the  burden  of  this  proposed  requirement 
to  obtain  information,  to  the  OMB.  See 
the  Paperwork  Reduction  Act  section 
below  imder  Rulemaking  Analyses  and 
Notices  for  further  information. 

Drivers  Operating  in  Hawaii 

Section  391.69  provides  a  limited 
exemption  from  certain  driver 
qualification  requirements  for  drivers 
who  have  been  regularly  employed  by 


motor  carriers  operating  in  the  State  of 
Hawaii  continuously  since  before  April 
1, 1975.  Section  391.61  provides  a 
limited  exemption  from  the  same 
requirements  for  drivers  who  have  been 
regularly  onployed  by  motor  carriers 
continuously  since  before  January  1, 
1971.  For  a  motor  carrier  operating  in  ' 
the  State  of  Hawaii,  there  is 
considerable  overlap  between  these 
exemptions.  The  only  difference  is  that 
drivers  in  Hawaii  need  AV*  fewer  years 
of  continuous  employment  to  qualify  for 
the  exemption.  Since  very  few,  if  any, 
Hawaiian  drivers  fall  into  this  category, 
§  391.69  is  largely  redundant  and  the 
FHWA  proposes  to  remove  it.  The 
FHWA  requests  comments  fit)m  motor 
carriers  operating  in  the  State  of  Hawaii 
as  to  whether  they  employ  a  substantial 
number  of  drivers  who  have  been 
regularly  employed  for  a  continuous 
period  which  bejgan  before  April  1, 
1975,  but  on  or  after  January  1, 1971. 

Intrastate  Drivers  of  Vehicles 
Transporting  Class  3  Combustible 
Liquids 

Section  391.71  contains  a  limited 
exemption  from  certain  driver 
qualification  requirements  for  drivers 
who  have  been  regularly  employed  by 
motor  carriers  continuously  since  July  1. 
1975,  and  who  drive  a  CMV 
transporting  Class  3  combustible  liquids 
in  intrastate  commerce.  On  January  24, 
1974  (39  FR  2768],  Hazardous  Materials 
Docket  No.  HM-102  established  the 
term  combustible  liquids  which  resulted 
in  drivers  and  motor  vehicles  engaged 
in  intrastate  operations  performed  by 
interstate  motor  carriers  becoming 
subject  to  the  FMCSRs  for  the  first  time. 
Several  commenters  requested  that  a 
permanent  exemption  be  granted  from 
the  requirements  of  part  391 ,  but 
provided  no  data  in  support  thereof. 
Nonetheless,  a  limited  exemption  was 
provided  to  address  the  commenters' 
concerns  and  minimize  the  paperwork 
burden  upon  the  affected  intrastate 
operations  of  interstate  motor  carriers, 
which  generally  include  the  local 
deUvery  of  fuel  oil  and  heating  oiL 

Section  397.2,  adopted  in  1971, 
requires  that  a  motor  carrier  or  other 
person  to  whom  part  397  appUes 
comply  with  the  FMCSRs  (49  CFR  parts 
390  through  397)  when  the  person  is 
transporting  hazardous  materials 
requiring  the  motor  vehicle  to  be 
marked  or  placarded.  Section  397.2  was 
issued  joinUy  under  the  Explosives  and 
Other  Dangerous  Articles  Act  (EODAA) 
[formerly  18  U.S.C.  831-835]  and  the 
Interstate  Commerce  Act  (ICA)  (now  49 
U.S.C.  31502).  The  scope  of  the  EODAA 
was  considered  to  be  broader  than  that 
of  the  ICA  and  to  reach  the  intrastate 
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operations  of  an  interstate  motor  carrier. 
Ine  EODAA  was  repealed  by  the 
Hazardous  Liquid  Pipeline  Safety  Act  of 
1979  (HLPSA)  (49  U.S.C.  60101-601251. 
The  provisions  of  the  EODAA  which 
were  in  part  the  authority  for  §  397.2 
were  not  continued  in  the  HLPSA. 

Section  177.804  of  the  Hazardous 
Materials  Regulations  (HMRs)  requires 
motor  carriers  and  other  persons  subject 
to  49  CFR  part  177  to  comply  with  the 
FMCSRs  (49  CFR  parts  390  through  397) 
to  the  extent  those  regulations  apply. 
Section  177.804  was  issued  under  the 
authority  of  the  Hazardous  Materials 
Transportation  Act  (HMTA)  [49  U.S.C. 
5101  et  seq.]  as  a  final  rule  without 
notice  or  opportimity  for  comment.  The 
purpose  of  the  issuance  of  §  177.804  was 
to  make  civil  penalties  and  other 
enforcement  tools  of  the  HMTA 
applicable  to  hazardous  materials 
carriers  already  subject  to  the  FMCSRs. 
The  issuance  of  §  177.804  merely 
reissued,  under  new  authority, 
regulations  already  in  effect.  Section 
177.804  incorporated  the  FMCSRs  by 
reference;  therefore,  the  applicability 
and  preemptive  effects  of  the  FMCSRs. 
as  reissued  under  the  HMTA,  were  not 
changed. 

Consequently,  no  authority  exists  to 
support  application  of  parts  390  through 
399  of  the  FMCSRs  to  a  motor  carrier  or 
driver  who  operates  a  CMV  transporting 
hazardous  materials  in  intrastate 
commerce  whether  or  not  the  motor 
carrier  has  an  interstate  operation. 
Therefore,  the  FHWA  proposes  to 
remove  §  391.71.  However,  the 
Controlled  Substances  ayd  Alcohol  Use 
and  Testing  standards  in  part  382  and 
the  CDL  standards  in  pari  383  apply  to 
drivers  and  their  employers  who  operate 
CMVs  transporting  hazardous  materials 
in  a  quantity  requiring  placarding,  in 
intrastate  commerce.  The  financial 
responsibility  standards  in  part  387 
continue  to  apply  to  motor  carriers 
operating  motor  vehicles  transporting 
certain  types  of  hazardous  materials, 
hazardous  substances,  and  hazardous 
waste  in  certain  types  of  containment 
systems,  in  intrastate  commerce. 

Private  Motor  Carrier  of  Passengers 
(Business) 

Section  391.73  contains  a  limited 
exemption  from  certain  driver 
qualification  requirements  for  a  driver 
who  has  been  a  regularly  employed 
driver  of  a  private  motor  carrier  of 
passengers  (business)  since  Jidy  1, 1994. 
and  continues  to  be  so  employed  by  that 
motor  carrier.  With  the  proposed 
removal  of  $§  391.69  and  391.71,  the 
limited  exemptions  in  subpart  G  of  part 
391  would  appear  in  a  logical  sequence 
if  the  limited  exemption  for  drivers  of 


private  motor  carriers  of  passengers 
(business)  immediately  followed  the 
limited  exemption  for  drivers  of  private 
motor  carriers  of  passengers 
(nonbusiness)  in  §  391.68.  The  FHWA 
proposes  to  move  §  391.73  to  §  391.69. 

Part  392— Driving  of  Motor  Vehicles 

The  primary  purpose  of  part  392  is  to 
ensure  that  CMVs  are  driven  in  a  safe 
manner. 

Equipment.  Inspection  and  Use 

Section  392.7  prohibits  a  CMV  from 
being  driven  unless  the  driver  is 
satisfied  that  nine  specified  parts  and 
accessories  are  in  good  working  order. 
Section  396.13(a)  requires  a  driver  to  be 
satisfied  that  the  CMv  is  in  safe 
operating  condition  before  driving  the 
C^(V.  One  of  these  duplicative  sections 
should  be  removed.  The  FHWA  believes 
that  this  requirement  is  more 
appropriately  contained  in  §  396.13(a) 
because  it  addresses  equipment 
condition  more  than  safe  drivine. 

Section  392.7  also  requires  a  aiiver  to 
use  or  make  use  of  the  same  nine 
specified  parts  and  accessories  when 
and  as  needed.  All  of  these  parts  and 
accessories  including  the  service  brakes, 
tires,  horn,  windshield  wipers,  etc.  are 
essential  vehicular  components  which 
drivers  necessarily  use.  It  is  redundant 
for  the  FMCSRs  to  require  their  use  by 
a  driver  when  and  as  needed.  Therefore, 
the  FHWA  proposes  to  remove  §  392.7. 

Emergency  Equipment;  Inspection  and 
Use 

Part  393  prohibits  the  operation  of  a 
CMV  that  is  not  equipped  in  accordance 
with  the  requirements  and 
specifications  therein.  Section  393.95 
requires  all  power  units  to  be  equipped 
with  specific  emergency  equipment. 
Section  392.8  prohibits  a  CMV  from 
being  driven  unless  the  driver  is 
satisfied  that  the  emergency  equipment 
required  by  §  393.95  is  in  place  and 
ready  for  use.  Section  396.11  requires  a 
driver  to  prepare  a  driver  vehicle 
inspection  report  (DVIR),  which  covers 
emergency  equipment,  at  the 
completion  of  each  day's  work  on  each 
motor  vehicle  operated.  If  the 
emergency  equipment  is  found  to  be 
defective  or  missing,  this  must  be 
shown  on  the  DVIR.  Section  396.13 
requires  the  next  driver  to  review  the 
last  DVIR  and  sign  it,  if  defects  or 
deficiencies  were  noted  by  the  previous 
driver,  to  acknowledge  that  the  DVIR 
was  reviewed  and  that  there  is  a 
certification  that  the  required  repairs 
have  been  completed. 

Section  392.8  also  requires  a  driver  to 
use  or  make  use  of  the  emergency 
equipment  required  by  §  393.95  when 


and  as  needed.  Section  393.95  reqiiires 
all  power  units  to  be  equipped  with  a 
fire  extinguisher  (except  a  driven  unit  in 
a  driveaway-towaway  operation),  a 
spare  fuse  or  other  overload  protection 
device  if  the  devices  used  caimot  be 
reset,  for  each  kind  and  size  used,  and 
one  of  several  combinations  of  warning 
devices  depending  on  the  date  the 
power  imit  was  equipped  with  the 
warning  devices.  Section  392.22(b) 
stipulates  how  warning  devices  must  be 
placed  when  a  CMV  is  stopped  upon  the 
traveled  portion  or  shoidder  of  a 
highway  and,  therefore,  covers  how 
warning  devices  must  be  used  when 
needed.  It  is  readily  evident  to  a  driver 
when  the  use  of  a  fire  extinguisher  or 
spare  fuse  would  be  necessary  in  an 
emergency.  It  is  unnecessary  for  the 
FMCSRs  to  impose  a  general 
requirement  upon  drivers  to  use  or 
make  use  of  a  fire  extinguisher  or  spare 
fuse  when  and  as  needed.  The  FHWA 
proposes  to  remove  §  392.8  because  the 
requirement  that  emergency  equipment 
be  in  place,  ready  for  use,  and  used 
when  and  as  needed  is  adequately 
addressed  by  other  sections  of  the 
FMCSRs. 

Drivers  of  Trucks  and  Truck  Tractors 

Section  392.9(b)  requires  a  driver  of  a 
truck  or  truck  tractor  to  assure  himself/ 
herself  that  the  motor  vehicle's  cargo  is 
properly  loaded  and  seciued  before 
driving,  inspect  the  motor  vehicle's 
cargo  and  its  seciu«ment  within  the  first 
25  miles  of  driving,  reexamine  the  cargo 
and  its  seciuement  at  a  change  of  duty 
status  or  after  3  hoxas  or  150  miles  of 
driving,  and  make  any  necessary 
adjustments  to  the  cargo  or  load 
seciuing  devices.  These  requirements 
are  highly  prescriptive  and  enforcement 
of  them  is  laborious  and  biudensome. 
*  The  regulations  for  protection  against 
shifting  or  falling  cargo  are  contained  in 
subpart  I  of  part  393.  Section  392.9(a) 
prohibits  a  CMV  from  being  driven 
unless  the  CMV's  cargo  is  properly 
distributed  and  adequately  secured  in 
accordance  with  subpart  I  of  part  393. 
Section  392.9(b)  is  therefore 
unnecessary.  The  FHWA  proposes  to 
remove  §  392.9(b)  to  provide  motor 
carriers  the  flexibility  to  develop  their 
own  policies  and  methods  to  ascertain' 
that  a  CMV's  cargo  is  properly 
distributed  and  adequately  seciued  in 
accordance  with  subpart  I  of  part  393. 
The  proposed  removal  of  §  392.9(b) 
would  not  lessen  the  responsibility  of  a 
motor  carrier  or  driver  to  ensiue  a 
CMV's  cargo  is  distributed  and  seciired 
in  a  suitable  manner  to  prevent  shifting 
and  Calling. 

Section  392.9(c)(1)  prohibits  a  person 
from  driving  a  bus  unless  all  stmidees 
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are  rearward  of  the  standee  line.  This 
prohibition  would  be  more 
appropriately  located  in  subpart  G, 
Fix>hibited  Practices,  of  part  392  because 
it  addresses  unsafe  driving  more  than 
safe  loading.  The  FHWA  proposes  to 
move  §  3g2.9(c)(l)  to  §  392.62  and 
entitle  the  section  "Driving  of  buses, 
standee  line  or  bar." 

Section  392.9(c)(2)  prohibits  a  person 
from  driving  a  bus  unless  all  aisle  seats 
in  a  bus  conform  to  the  requirements  of 
§  393.91.  Section  393.91  requires  aisle 
seats  in  a  bus  to  be  securely  fastened  to 
the  motor  vehicle  and  to  automatically 
fold  and  leave  a  clear  aisle  when 
imoccupied.  Section  393.1  prohibits  a 
CMV  from  being  operated  unless  it  is 
equipped  in  accordance  with  the 
requirements  and  specifications 
contained  therein.  The  FHWA  proposes 
to  remove  §  392.9(c)(2)  because  it  is 
redundant. 

Section  392.9(c)(3)  prohibits  a  person 
from  driving  a  bus  imless  the  baggage, 
freight,  and  express  on  the  bus  is  stowed 
and  secured  in  a  safe  manner.  The 
FHWA  proposes  to  move  §  392.9(c)(3)  to 
§  392.9(b). 

Hearing  Aid  To  Be  Worn 

Section  392.9b  requires  a  driver 
whose  hearing  meets  the  minimum 
standards  in  §  391.41(b)(ll]  only  when 
wearing  a  heariiig  aid  to  wear  an 
operating  hearing  aid  while  driving  and 
possess  a  spare  power  source.  However, 
if  a  driver  meets  the  hearing  standards 
only  when  wearing  a  hearing  aid, 
§  391.43(g)(1)  requires  the  medical 
examiner  to  mark  the  appropriate  place, 
or  to  write  in  the  statement  "Qualified 
only  when  wearing  a  hearing  aid,"  on 
the  medi(^  examiner's  certificate. 
Therefore,  a  driver  who  meets  the 
hearing  standards  only  when  wearing  a 
hearing  aid  is  not  medically  qualified  to 
drive  a  CMV  in  interstate  commerce 
when  not  wearing  a  hearing  aid.  A 
driver  who  is  subject  to  and  does  not 
meet  the  medical  qualification 
standards  is  prohibited  from  driving  a 
CMV  in  interstate  commerce. 

Section  392.9b  is  duplicative  of  the 
driver  quaUfication  requirements  in  part 
391.  The  FHWA  wants  to  avoid 
repetition  in  the  FMCSRs.  In  addition, 
the  carriage  of  extra  equipment, 
including  spare  power  sources  for 
hearing  aids,  to  ensure  against  possible 
contingencies  is  best  addressed  by 
company  poficy.  The  removal  of 
§  392.9b  would  not  affect  the 
requirement  that  a  driver  comply  with 
the  hearing  standards  when  operating  a 
CMV  in  interstate  commerce.  The 
FHWA  proposes  to  remove  $  392.9b. 


Railroad  Grade  Crossing:  Stopping 
Required 

Section  392.10  requires  the  driver  of 
a  cargo  tank  motor  vehicle  or  a  CMV 
transporting  passengers,  chlorine,  or 
hazardous  materials  requiring 
placarding  or  marking  to  stop  the  CMV 
and  ascertain  that  no  train  is 
approaching  before  crossing  a  railroad 
grade.  Section  392.10  also  prohibits  a 
driver  of  these  types  of  CMVs  from 
shifting  gears  when  crossing  the  tracks. 
The  National  Transportation  Safety 
Board  (NTSB)  recommended  that  the 
FHWA  amend  §  392.10  to  require  CMVs 
transporting  hazardous  materials 
requiring  placarding  to  stop  prior  to 
crossing  a  railroad  grade  Mnth  a  warning 
device  only  when  the  device  is  activated 
to  warn  drivers  of  an  approaching  train. 
A  warning  device  includes  a 
functioning  highway  traffic  signal,  gate, 
or  a  device  that  uses  sound  or  light(s) 
to  warn  drivers  of  an  approaching  train. 
This  recommendation  would  make 
§  392.10  consistent  with  the  Uniform 
Vehicle  Code.  It  is  not  necessary  for 
CMVs  to  stop  immediately  prior  to 
crossing  a  railroad  grade  when  a 
warning  device  is  present  and  not 
activated.  The  FHWA,  therefore, 
proposes  to  amend  §  392.10  to 
implement  the  NTSB's 
recommendation. 

Drawbridges;  Slowing  Down  of 
Commercial  Motor  Vehicles 

Section  392.13  requires  a  CMV  that  is 
approaching  a  drawbridge  to  be  driven 
at  a  rate  of  speed  which  will  permit  the 
CMV  to  be  stopped  before  reaching  the 
lip  of  the  draw  and  to  proceed  only 
when  the  draw  is  completely  closed. 
State  and  local  law  enforcement  officers 
are  resfmnsible  for  enforcing  regidations 
regarding  stopping  and  slowing  of 
CMVs  approaching  drawbridges. 
Section  392.13  is  not  easily  enforced  by 
special  agents  of  the  FHWA  and  is  more 
appropriately  addressed  by  State  and 
local  traffic  laws.  The  FHWA  proposes 
to  remove  §392.13. 

Hazardous  Conditions;  Extreme  Caution 

Section  392.14  requires  a  CMV  driver 
to  exercise  extreme  caution  and  reduce 
speed  when  hazardous  conditions 
adversely  affect  visibility  and  traction.  If 
driving  conditions  become  sufficiently 
dangerous,  a  CMV  driver  must 
discontinue  operation  of  the  CMV  until 
driving  conditions  improve  to  the  point 
in  which  the  CMV  can  be  safely 
operated.  Whenever  compUance  with 
these  requirements  increases  hazard  to 
passengers,  however,  the  CMV  may  be 
operated  to  the  nearest  point  where  the 
safety  of  the  passengers  is  assured. 


These  requirements  are  fundamental 
safe  driving  practices  and  are  likely 
incorporated  into  the  policy  manuals  of 
most  motor  carriers.  In  addition,  most, 
if  not  all,  State  and  local  authorities 
prohibit  the  driving  of  a  motor  vehicle 
at  a  speed  during  adverse  driving 
conditions  which  endangers  the  safety 
of  the  motoring  public,  even  though 
such  speed  is  at  or  below  the  posted 
speed  limit.  These  requirements  are 
already  and  more  appropriately 
monitored  and  enforced  by  State  and 
local  authorities.  The  FHWA  proposes 
to  remove  §392.14. 

Required  and  Prohibited  Use  of  Turn 
Signals 

Section  392.15  contains  requirements 
and  prohibitions  regarding  the  use  of 
t\im  signals  which  are  already  and  more 
appropriately  monitored  and  enforced 
by  State  and  local  authorities.  The 
FHWA  proposes  to  remove  §  392.15. 

Unattended  Vehicles:  Precautions 

Section  392.20  prohibits  a  CMV  fix>m 
being  left  unattended  until  the  paiking 
brake  has  been  securely  set  and  all 
reasonable  precautions  have  been  taken 
to  prevent  movement.  The  parking  and 
attendance  of  a  CMV  containing  no 
hazardous  materials  are  more 
appropriately  monitored  and  enforced 
by  State  and  local  authorities.  The 
FHWA  proposes  to  remove  §  392.20. 

Emergency  Signals;  Stopped  Vehicles 

Section  392.22(b)  stipulates  how 
warning  devices  must  be  placed  when  a 
CMV  is  stopped  on  the  traveled  portion 
or  shoulder  of  a  highway.  The  general 
rule  requires  that  three  warning  devices 
be  placed  in  various  directions  and  at 
various  approximate  distances  from  the 
stopped  CMV.  One  warning  device  must 
be  placed  at  the  traffic  side  of  the 
stopped  CMV  within  10  feet  of  the  front 
or  rear  of  the  CMV.  Another  warning 
device  must  be  placed  approximately 
10|0  feet  from  the  stopped  CMV  in  the 
center  of  the  occupied  traffic  lane  or 
shoulder  in  the  direction  of  approaching 
traffic.  A  third  warning  device  must  be 
placed  approximately  100  feet  from  the 
stopped  CMV  in  the  center  of  the 
occupied  lane  or  shoulder  in  the 
opposite  direction  from  the  other  two 
warning  devices. 

The  warning  devices  are  often  not 
placed  at  the  correct  locations.  All  three 
warning  devices  are  often  incorrectly 
placed  behind  the  stopped  CMV  in  the 
direction  toward  approaching  traffic. 
The  FHWA  proposes  to  amend  the 
regulatory  language  to  promote  better 
understanding  of  the  requirements. 

The  warning  devices  are  often  not 
placed  at  the  correct  distances  from  the 


3862 


Federal  Register  /  Vol.  62.  No.  17  /  Monday.  January  27.  1997  /  Proposed  Rules 


stopped  CMV,  in  part  because  of  the 
inability  of  drivers  to  determine 
approximate  distances  correctly  by  eye. 
To  address  this  problem,  the  FHWA 
proposes  to  include  the  nimiber  of  paces 
within  parentheses  next  to  the  required 
distances;  the  proposed  rule  treats  one 
pace  as  2.5  feet.  This  will  aid 
compliance  by  providing  more  guidance 
on  the  placement  of  emergency  warning 
devices. 

Emergency  Signals;  Dangerous  Cargoes 

Section  392.25  prohibits  the  use  of 
any  flame-producing  emergency  signal 
for  protecting  any  cSiV  transporting 
Division  1.1. 1.2,  and  1.3  explosives; 
any  cargo  tank  motor  vehicle  used  for 
the  transportation  of  any  flammable 
liquid  or  flammable  compressed  gas, 
whether  loaded  or  empty;  or  any  CNfV 
using  compressed  gas  as  a  motor  fuel. 
Section  393.95(g)  prohibits  any  signal 
produced  by  a  flame,  including  liquid 
burning  emergency  flares,  fusees,  and 
oil  lanterns,  to  be  carried  on  the  same 
types  of  CMVs.  It  is  imnecessary  to 
prohibit  the  use  of  such  signals  when  it 
is  already  illegal  to  have  them  in  the 
CMV.  The  FHWA  proposes  to  remove 
§392.25. 

Notification  of  License  Revocation 

Section  392.42  requires  a  driver  who 
receives  a  notice  that  his/her  license, 
permit,  or  privilege  to  operate  a  CMV 
has  been  revoked,  suspended,  or 
withdrawn  to  notify  his/her  employing 
motor  carrier  of  such  action  before  the 
end  of  the  business  day  following  the 
day  of  notification.  This  notification 
requirement  would  be  more 
appropriately  included  in  §  391.15, 
entitled  "Disqualification  of  drivers," 
because  it  addresses  the  disqualification 
of  drivers  more  than  safe  driving.  The 
FHWA  proposes  to  move  the 
notification  requirement  in  §  392.42  to 
§  391.15(b)(2),  and  entitie  paragraph  (b) 
"Loss  of  driving  privileges." 

The  FHWA  requests  comments  from 
State  driver  licensing  agencies  regarding 
whether  sudi  agencies  send  a  written 
notification  to  the  employing  motor 
carrier  of  a  driver  who  haB  had  his/her 
license,  permit,  or  privilege  to  operate  a 
CMV  revoked,  suspended,  or 
withdrawn.  For  those  agencies  that  do, 
the  FHWA  requests  information  about 
%idiether  the  driver  receives  a  written 
notification  from  the  agency  stating  that 
the  agency  has  sent  written  notification 


of  the  revocation,  suspension,  or 
withdrawal  to  his/her  employing  motor 
carrier.  Upon  consideration  of 
comments  in  response  to  this  request, 
the  FHWA  may  add  additional  language 
to  §  391.15(b)  which  would  exempt  a 
driver  of  his/her  notification 
requirement  if  the  State  licensing 
agency  sends  written  notification  to  the 
driver's  employing  motor  carrier  of  the 
revocation,  suspension,  or  withdrawal 
and  also  sends  written  notification  to 
the  driver  that  his/her  employing  motor 
carrier  was  sent  such  written 
notification. 

Reserve  Fuel 

Section  392.51  prohibits  the  supply  of 
fuel  for  the  propulsion  of  a  CMV  or  the 
operation  of  its  accessories  from  being 
carried  on  the  CMV  except  in  a  properly 
mounted  fuel  tank  or  tanks.  Section 
392.51  is  intended  to  address  the 
carriage  of  small  packages  containing 
fuel  when  the  fuel  is  intended  for 
consumption  by  the  CMV  or  its 
accessories.  This  practice,  however,  is 
not  prohibited  when  the  fiiel  is  intended 
for  other  piuposes  such  as  consumption 
by  machinery  being  transported.  The 
FHWA  believes  there  is  no  sound  reason 
to  prohibit  the  carriage  of  small 
packages  containing  fuel  in  some  but 
not  all  ciraimstances.  The  FHWA 
proposes  to  remove  §  392.51. 

Buses;  Fueling 

Section  392.52  prohibits  the  fueling  of 
a  bus  in  a  closed  building  with 
passengers  aboard  and  hmits  the 
number  of  times  a  bus  may  be  fueled 
with  passengers  aboard  to  the  minimtim 
nupiber  of  times  necessary.  The  fueling 
of  a  bus  in  a  closed  building  with 
passengers  aboard  is  an  extremely  rare 
occurrence  which  does  not  warrant  a 
Federal  prohibition.  The  number  of 
times  a  bus  is  fueled  with  passengers 
aboard  has  little  efi'ect  upon  highway 
safety  and  is  not  an  issue  which  is 
properly  addressed  by  the  FMCSRs.  The 
FHWA  proposes  to  remove  §  392.52. 

Motive  Power  Not  To  Be  Disengaged 

Section  392.68  prohibits  a  CMV  from 
being  driven  with  the  source  of  motive 
power  disengaged  from  the  driving 
wheels  except  when  such 
disengagement  is  necessary  to  stop  or  to 
shift  gears.  Such  a  prohibition  is  more 
appropriately  monitored  and  enforced 


by  State  and  local  authorities.  The 
FHWA  proposes  to  remove  §  392.68. 

Part  395 — ^Hours  of  Service  of  Drivers 

The  primary  purpose  of  part  395  is  to 
prevent  a  CMV  driver  from  driving 
while  fatigued  by  establishing  hours  of 
service  limitations  and  recorcUceeping 
requirements. 

Definitions 

On  Duty  Time 

The  driver  requirements  of  §§  392.7 
and  392.8  relating  to  inspection  and  use 
of  parts,  accessories,  and  emergency 
equipment  is  mentioned  in  paragraph 
(2)  of  the  definition  of  on  duty  time  in 
§  395.2.  As  previously  explained,  the 
FHWA  proposes  to  remove  §§  392.7  and 
392.8,  thereby  necessitating  a  revision  of 
paragraph  (2). 

Part  396— Inspection,  Repair,  and 
Maintenance 

The  primary  purpose  of  part  396  is  to 
ensiu«  that  CMVs  are  in  safe  operating 
condition  by  requiring  motor  carriers  to 
systematically  inspect,  repair,  and 
maintain,  or  cause  to  be  systematically 
inspected,  repaired,  and  maintained,  all 
motor  vehicles  subject  to  their  control. 

Driver  Vehicle  Inspection  Reports 

Section  396.11(c)(3)  requires  a  legible 
copy  of  the  last  DV1R  to  be  carried  on 
the  power  unit.  The  reason  for  this 
retention  requirement  is  to  enable 
roadside  inspectors  to  determine 
whether  a  DVIR  was  prepared  at  the 
completion  of  the  previous  day's  work. 
However,  the  decision  to  conduct  a 
roadside  inspection  of  the  CMV  is  not 
influenced  by  the  presence  or  absence  of 
a  DVnt  Furthermore,  failure  to  have  a 
copy  of  the  last  DVIR  in  the  power  unit 
is  not  an  out-of-service  violation  under 
the  North  American  Out-of-Service 
Criteria.  The  FHWA  proposes  to  remove 
§  396.11(c)(3)  because  its  benefit  is 
outweighed  by  the  burden  imposed. 
This  proposed  removal  is  in  no  way 
intended  to  affect  the  accessibility  of  the 
last  DVIR  which  a  driver  must  review 
before  driving  a  CMV.  The  FHWA 
proposes  to  amend  §  396.13(b)  by 
removing  the  language  that  the  last 
DVIR  is  required  to  be  carried  on  the 
power  imit 

For  ease  of  reference,  a  distribution 
table  is  provided  for  the  current  sections 
and  the  proposed  sections  as  follows: 


Current  section 

Proposed  section 

387.5 — _ „ 

For-Wre  carriage . 

Motorcsrrier             

367.0  oefiniDons  revtseo. 

Revised. 

Revised. 

387.27 „ —    „ „ 

387.27(b)(4)  added 
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CuRBnt  secHon 


3a7.29 

For-hire  carriage 

Motor  carrier 

Motor  common  carrier  

Motor  contact  carrier  

390.3(0(2)  . 

390.5 

Accident  ...» „ .._.....„......, 

Commercial  motor  vehicle ~ , 

Interstate  commerce „ _, 

Intermittent,  casual,  or  occasionai  driver . 

Principal  place  of  txjsiness 

Regutarty  employed  driver , 


391.11(b)(4)  . 
391.11(b)(5)  . 
391.11(b)(6)  . 
391.11(b)(7)  . 
391.11(b)(8)  . 
391.11(b)(9)  . 
391.11(b)(10) 
391.11(b)(11) 

391.15(b) 

391.25  

391.27  

391 J1  

391.33  

391.49(d)(5)  . 

391.51(a) 

391.51(b) 

391.51(c) 

391.51(d) 

391.51(e) 

391  J1(0 

391.51(g) 

391.51(h) ...... 

391.61  

391^ 

391.65(b) 

391.65(c)  ...... 

391.67  

381  »vO  ■■•••••••• 

391.69  

391.73  

392.7 

392.8 

392.9(b) 

392.9(c)(1) .... 
392.9(c)(2)  .„. 
392.9(0(9  ..„ 

392.gb 

392.10(b)(1)  . 
392.10(b)(3)  . 

392.13 

392.14 

392.15 

382.20 

392.22(b)(1)  . 

392.25  

392.42 

382^1  

3S2.52  ».•«•.»• 

362.62  ».»••»» 
382>OD  •••••••••. 

395.1(g) . 

395.1(h)  ........ 

395.1(1)  . 
395.10  . 

396.1  (l() 

396.2  

On^lutytime 
395.8(k)(1) ... 
396.11(b)..... 


Proposed  section 


387.29  definitions  revised. 

Revised. 

Revised. 

Removed. 

Removed. 

Revised. 

390.5  definitions  revised. 

Revised. 

Revised. 

Revised. 

Renamed:  Multiple  employer  driver. 

Revised. 

Renamed:  Single-employer  driver. 

390.29  added. 

Removed. 

Removed. 

391.11(b)(4). 

39l.1l(bK5). 

ReiTXJved. 

391.11(b)(6). 

Rerrwved. 

Removed. 

391.15(b)(1)  and  (2). 

Revised. 

Removed  and  reserved. 

Removed  and  reserved. 

Removed  and  reserved. 

Revised. 

Revised. 

Revised. 

Removed. 

Removed. 

Removed. 

391.51(c)  and  revised. 

Removed. 

391.51(d)  and  revised. 

Rovisod. 

MOViSOO. 

Revised. 

Revised. 

Revised. 

Revised. 

Rentoved. 

Removed  and  reserved. 

391 .69  and  revised. 

Removed  and  reserved. 

Removed  and  reserved. 

Removed. 

392.62. 

Removed. 

392.9(b). 

Removed  and  reserved. 

392.10(b)(3). 

391.10(b)(1)  and  revised. 

Removed  and  reserved. 

Removed  and  reserved. 

Removed  and  reserved. 

Removed  and  reserved. 

Revised. 

Removed  and  reserved. 

Removed  and  reserved. 

Removed  and  reserved. 

Removed  and  reserved. 

Added. 

Removed  and  reserved. 

Removed. 

395.1(g). 

395.1(h). 

395.10). 

395.10). 

3952  definitiortt  revised. 

Revised. 

Revised. 

Revised. 
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Current  section 


Proposed  section 


396.11(c)  .„., 
396.11(c)(1) . 
396.11(c)(2). 
396.11(c)(3). 
396.11(d).-.. 
396.13(b) .... 
397.19(b) ..... 


Revised. 

Revised. 

Revised. 

Removed. 

Revised. 

Revised. 

Revised. 


Rttlemaldng  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
regulatory  action  is  not  significant 
imder  Executive  Order  12866  or 
regulatory  policies  and  procedures  of 
the  DOT.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal.  In  addition,  this  regulatory 
action  is  not  expected  to  cause  an 
adverse  effect  on  any  sector  of  the 
economy.  The  regulations  which  are  the 
subject  of  this  proposed  rule  are 
obsolete,  redimdant,  unnecessary, 
ineffective,  burdensome,  more 
appropriately  regiilated  by  "State  and 
local  authorities,  better  addressed  by 
company  policy,  in  need  of  clarification, 
or  more  appropriately  contained  in 
another  section.  Thus,  this  rulemaking 
will  actually  lessen  the  burden  imposed 
by  these  regulations  which  will  be 
removed,  amended,  or  redesignated  as  a 
result.  No  serious  inconsistency  or 
interference  with  another  agency's 
actions  or  plans  will  residt  because  this 
rulemaking  deals  exclusively  with  the 
FMCSRs.  In  addition,  the  ri^ts  and 
obligations  of  recipients  of  Federal 
grants  will  not  be  materially  affected  by 
this  regulatory  action.  In  light  of  this 
analysis,  the  FHWA  finds  that  a  fiill 
regulatory  evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 


FHWA  has  evaluated  the  effects  of  this 
proposed  rule  on  small  entities.  The 
FHWA  believes  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  FHWA  intends  to  further 
evaluate  the  economic  consequences  of 
this  proposal  on  small  entities  in  Ught 
of  the  comments  received  in  response  to 
this  notice. 

For  the  most  part,  this  rulemaking 
would  merely  lessen  the  biuden  of 
complying  with  the  FMCSRs  by  making 
these  regulations  clearer  and  less 
redimdant.  As  a  result,  all  entities 
which  are  subject  to  these  regulations 
would  benefit,  regardless  of  the  size  of 
the  entity.  This  regulatory  action  will 
also  facilitate  compliance  with  the 
FMCSRs  by  removing  regulations  on 
certain  areas  that  are  more  appropriately 
addressed  by  company  policy.  This 
action  would  thus  provide  motor 
carriers  with  more  flexibility  to  pursue 
their  own  attempts  at  furthering  the 
safety  of  their  operations. 

Executive  Order  12612  (Federalism 
AsaeMment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  proposed  rule  does  not  have 
sufficient  federalism  impacts  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

These  proposed  changes  to  the 
FMCSRs  will  not  preempt  any  State  law 
or  State  regulation  and  no  additional 
costs  or  burdens  will  be  imposed  on  the 
States  thereby.  In  fact,  regulatory 
biudens  will  be  lessened  as  a  result  of 
this  rulemaking.  In  addition,  this  rule 
will  not  have  a  significant  effect  on  the 
States'  ability  to  execute  traditional 
State  governmental  functions. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  (Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovenunental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 


Paperwork  Reduction  Act 

The  information  collection 
requirements  that  would  be  imposed  as 
a  result  of  this  rulemaking  are  being 
submitted  to  the  OMB  for  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501- 
3520.  This  rulemaking  proposes  two 
new  required  collections  of  information. 
The  first  is  a  recordkeeping 
requirement,  an  annual  inquiry  into 
drivers'  driving  records,  which  would 
be  included  in  the  following 
information  collection: 

Title:  Driver  Qualification  Files. 

Affected  Public:  Approximately 
373,000  motor  carriers. 

Abstract:  Motor  carriers  are  required 
to  maintain  a  driver  qualification  file  for 
each  CMV  driver  to  docimient  that  the 
driver  meets  the  qualification  standards 
to  drive  in  interstate  commerce. 

Need:  To  ensure  that  motor  carriers 
employ  only  qualified  interstate  CMV 
drivers. 

Requested  Time  Period  of  Approval: 
Three  years. 

Estimated  Annual  Burden:  Based  on 
an  estimate  of  5,500,000  interstate  CMV 
drivers,  annual  inquiries  into  drivers' 
driving  records  would  impose  an 
estimated  annual  biuden  of  398,750 
hours.  The  recordkeeping  requirements 
related  to  the  record  of  violations 
impose  an  estimated  annual  burden  of 
159,500  hours.  The  replacement  of  these 
requirements  with  the  proposed 
recordkeeping  requirements  related  to 
annual  inqiiiries  into  drivers'  driving 
records,  would  increase  the  total 
estimated  annual  burden  of  driver 
qualification  files  (approved  by  the 
OMB  under  control  niunber  2125-0065) 
by  239,250  hours,  from  total  836,916 
hours  to  total  1,076,166  hours. 

The  second  proposed  information 
collection  is  a  requirement  for  motor 
carriers  that  use  a  driver  who  is 
furnished  by  another  motor  carrier,  to 
obtain  information  regarding  the 
validity  of  the  driver's  qualification 
certificate.  This  requirement  would  be 
included  in  the  following  information 
collection: 

Title:  C^alification  (Certificate. 

Affected  Public:  Approximately 
373,000  motor  carriers. 
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Abstract:  A  motor  cairier  that 
employs  a  driver  who  is  fumished  by 
another  motor  carrier,  is  exempt  from 
maintaining  a  driver  qualification  file 
for  such  driver,  provided  a  quaUfication 
certificate  is  obtidned  from  the 
furnishing  motor  psniet. 

Need:  To  ensure  that  motor  carriers 
employ  only  qualified  interstate  CMV 
drivers. 

Requested  Time  Period  of  Approval: 
Three  years. 

Estimated  Annual  Burden:  The 
proposed  information  collection 
involving  contacts  to  verify  the  validity 
of  qualification  certificates  would 
increase  the  total  estimated  annual 
burden  of  qualification  certificates 
(approved  1^  the  OMB  under  control 
number  2125-0081)  by  13,750  hours, 
from  13,750  total  hours  to  27,500  total 
hours. 

Comments  on  these  proposed 
collections  of  information  may  be 
submitted  to  the  OMB.  Interested  parties 
should  send  comm«its  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
725— 17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Officer  for 
Federal  Highway  Administration.  The 
C^flB  is  required  to  make  a  decision 
concerning  the  proposed  recordkeeping 
requirement  between  30  and  60  days 
after  publication  of  this  action.  A 
comment  to  die  OMB  will  be  most 
effective  if  the  OMB  receives  it  within 
30  days  of  publication. 

Comments  are  invited  on  any  aspect 
of  the  proposed  collections  of 
information  including,  but  not  limited 
to:  (1)  The  necessity  and  utility  of  the 
information  collection  for  the  proper 
performance  of  the  functions  of  the 
FHWA;  (2)  the  acauacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information;  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  collected  infcvmation. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  FoUcy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  mvironment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Infnmation  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 


used  to  cross  reference  this  action  with 
the  Unified  Agenda 

List  of  Subjects 

49  CFR  Part  387 

Hazardous  materials  transportation. 
Highways  and  roads,  insurance.  Motor 
carriers.  Penalties,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

49  CFR  Port  390 

Highways  and  roads,  Intermodal 
transportation.  Motor  carriers.  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  391 

Highways  and  roads.  Motor  carriers — 
driver  qualifications.  Motor  vehicle 
safety.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  392 

Highways  and  roads.  Highway  safety. 
Motor  carriers— driving  practices.  Motor 
vehicle  safety. 

49  CFR  Part  395 

Global  positioning  systems,  Highways 
and  roads.  Intelligent  transportation 
systems,  Motor  carriers — driver  hours  of 
service,  Motor  vehicle  safety.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  396 

Highway  safety.  Highways  and  roads. 
Motor  carriers.  Motor  vehicle 
maintenance.  Motor  vehicle  safety. 
Reporting  and  recordkeeping 
reqiiirements. 

49  CFR  Part  397 

Hazardous  materials  transportation. 
Highways  and  roads.  Motor  carriers. 
Motor  vehicle  safety. 

Issued  on:  Januoiy  7, 1997. 
Rodnejr  E  Slatar, 
Federal  Hi^vrny  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  titie  49,  Code 
of  Federal  Regulations,  chapter  m, 
subchapter  B,  parts  387,  390, 391,  392, 
395,  396,  and  397  as  set  forth  below: 

PART  387— MINIMUM  LEVELS  OF 
nNANCIAL  RESPONSIBILITY  FOR 
MOTOR  CARRIERS 

1.  The  authority  citation  for  part  387 
continues  to  read  as  follows: 

Audioritr.  49  U.S.C  31138  and  31139;  and 
49  CFR  1.48. 

2.  In  §  387.5,  the  definitions  for-hire 
carriage  and  motor  carrier  are  revised  to 
read  as  follows: 

f387.5    DeflnMona. 

•        •        •        •        • 


For-hire  carriage  means  transportation 
of  property  by  a  common,  craitract,  or 
exempt  commodity  motor  carrier  of 
proporty. 

Motor  carrier  means  a  for-hire  or 
private  motor  carrier  of  property. 

•  *        •        •        • 

3.  Section  387.27  is  amended  by 
adding  paragraph  (b)(4)  to  read  as 
follows: 

1387.27    AppNcabHIty. 

•  •        •        •        • 

(b)'" 

(4)  A  motor  vehicle  operated  by  a 
contract  motor  carrier  providing 
transportation  of  preprimary,  primary, 
and  secondary  students  for 
extracurricular  trips  organized, 
sponsored,  and  paid  by  a  school  district 

4.  In  §  387.29,  the  definitions  of  the 
terms  motor  common  carrier  and  motor 
contract  carrier  an  removed;  and  the 
definitions  of  for-hire  carriage  and 
motor  carrier  are  revised  to  read  as 
follows: 

f387^    DeOnMona. 


For-hire  carriage  means  transportation 
of  passengers  which  is  generally 
available  to  the  public  at  large  and  is 
performed  for  a  commercial  purpose  by 
a  motor  carrier  which  is  directiy  or 
indirecUy  compensated,  monetarily  or 
otherwise,  for  die  transportation  service 
provided. 
•        •        •        •        • 

Motor  carrier  means  a  person 
providing  for-hire  carriage. 


PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS: 
GENERAL 

5.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Anthoritjr:  49  U.S.C.  5901-5907.  31132, 
31133.  31136. 31502,  and  31504;  and  49  CFR 
1.48. 

6.  Section  390.3  is  amended  by 
revising  paragraph  (f)(2]  to  read  as 
follows: 

f39a3    QeneralapplieabUlty. 

(2)  Transportation  performed  by  the 
Federal  government,  a  State,  or  any 
political  subdivision  of  a  State,  or  an 
agency  established  under  a  compact 
between  States  that  has  been  approved 
by  the  Congress  of  the  United  States. 
•        •        •        •        • 

7.  In  §  390.5,  the  definition  of  the  term 
accident  is  revised;  the  terms 
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intermittent,  casual,  or  occasional 
driver  and  regularly  employed  driver  are 
removed;  the  terms  multiple-employer 
driver  and  single-employer  driver  are 
added;  and  the  terms  commercial  motor 
vehicle,  interstate  commerce,  and 
principal  place  of  business  are  revised. 
All  are  placed  in  alphabetical  order  and 
read  as  follows: 

13905   Oennlticne. 


Accident  means: 

(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  an  occurrence 
involving  a  commercial  motor  vehicle 
operating  on  a  public  road  (inclusive  of 
privately  owned  roads  which  are 
accessible  to  the  public)  in  interstate  or 
intrastate  commerce  which  results  in: 

(i)  A  fatality; 

(ii)  Bodily  injury  to  a  person  who,  as 
a  result  of  the  injury,  immediately 
receives  medical  treatment  away  from 
the  scene  of  the  accident:  or 

(iii)  One  or  more  motor  vehicles 
incuiring  disabling  damage  as  a  result  of 
the  accident,  requiring  the  motor 
vehicle(s)  to  be  transported  away  from 
the  scene  by  a  tow  truck  or  other  motor 
vehicle. 

(2)  The  term  accident  does  not 
include: 

(i)  An  occurrence  involving  only 
boarding  and  alighting  from  a  stationary 
motor  vehicle;  or 

(ii)  An  occurrence  involving  only  the 
loading  or  imloading  of  cargo. 

Commercial  motor  vehicle  means  any 
self-propelled  or  towed  vehl'cle  used  on 
public  highways  in  interstate  commerce 
to  transport  passengers  or  property  if  the 
vehicle: 

(1)  Has  a  gross  vehicle  weight  rating 
or  gross  combination  weight  rating  of 
10,001  or  more  pounds;  or 

(2)  Is  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(3)  Is  of  any  size  and  is  used  in  the 
transportation  of  materials  found  to  be 
hazardous  for  the  purposes  of  the 
Hazardous  Materials  Transportation  Act 
(49  U.S.C.  5101  et  seq.)  and  which 
require  the  motor  vehicle  to  be 
placarded  under  the  Hazardous 
Materials  Regulations  (49  CFR  Part  172. 
Subpart  F). 

*        •        •        •        * 

Interstate  commerce  means  trade, 
traffic,  or  transportation  in  the  United 
States — 

(1)  Between  a  place  in  a  State  and  a 
place  outside  of  such  State  (including  a 
place  outside  of  the  United  States); 

(2)  Between  two  places  in  a  State 
through  another  State  or  a  place  outside 
of  the  United  States;  or 


(3)  Between  two  places  in  a  State  as 
part  of  trade,  traffic,  or  transportation 
described  in  paragraphs  (1)  or  (2)  of  this 
definition. 

•  *        •        •       • 

Multiple-employer  driver  means  a 
driver,  who  in  any  period  of  7 
consecutive  days,  is  employed  or  used 
as  a  driver  by  more  than  one  motor 
carrier.  The  quaUfication  of  such  a 
driver  shall  be  determined  and  recorded 
in  accordance  with  the  provisions  of 
§§  391.63  or  391.65  of  this  subchapter, 
as  applicable. 

•  •        •        •        • 

Principal  place  of  business  means: 

(1)  For  a  motor  carrier  with  a  single 
place  of  business,  the  single  location 
where  records  required  by  parts  387, 

390,  391,  and  395  of  this  subchapter 
must  be  maintained  and  where  records 
required  by  parts  382  and  396  of  this 
subchapter  must  be  made  available  for 
inspection  within  48  hours  (Satxutlays, 
Simdays,  and  Federal  holidays 
excluded)  after  a  request  has  been  made 
by  a  special  agent  or  authorized 
representative  of  the  Federal  Highway 
Administration. 

(2)  For  a  motor  carrier  with  multiple 
offices  or  terminals,  the  single  location 
designated  by  the  motor  carrier, 
normally  its  headquarters,  where 
records  required  by  parts  382,  387,  390, 

391,  395,  and  396  must  be  made 
available  for  inspection  within  48  hours 
(Saturdays,  Sundays,  and  Federal 
holidays  excluded)  after  a  request  has 
been  made  by  a  special  agent  or 
authorized  representative  of  the  Federal 
Highway  Administration. 

•  *        •        *        * 

Single-employer  driver  means  a  driver 
who,  in  any  period  of  7  consecutive 
days,  is  employed  or  used  as  a  driver 
solely  by  a  single  motor  carrier.  Such 
term  includes  a  driver  who  operates  a 
commercial  motor  vehicle  on  an 
intermittent,  casual,  or  occasional  basis. 

•  •        •        •        • 

8.  Section  390.29  is  added  to  read  as 
follows: 

1390.29    Locatlofl  of  records  or 
docmii<nl>b 

(a)  A  motor  carrier  with  multiple 
offices  or  terminals  may  maintain  the 
records  and  documents  required  by  this 
subchapter  at  a  regional  office  or  chiver 
work-reporting  location  unless 
otherwise  specified  in  this  subchapter. 

(b)  All  records  and  documents 
required  by  this  subchapter  which  are 
maintained  at  a  regional  office  or  driver 
woric-reporting  location  shall  be  made 
available  for  inspection  upon  request  by 
a  special  agent  or  authorized 
representative  of  the  Federal  Highway 


Administration  at  the  motor  carrier's 
principal  place  of  business  or  other 
location  specified  by  the  agent  or 
representative  within  48  hours  after  a 
request  is  made.  Saturdays,  Sundays, 
and  Federal  holidays  are  excluded  from 
the  computation  of  the  48-hour  period 
oftime. 

PART  391-QUAUFICATIONS  OF 
DRIVERS 

9.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Autbority:  49  U.S.Q  504,  31133, 31136. 
and  31502;  and  49  CFR  1.48. 

f391.l1    [Amsnded] 

10.  Section  391.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1391.11    Qusiiflcatlonsofdrlvws. 

•  *        •        •        • 

(b)  Except  as  provided  in  subpart  G  of 
this  part,  a  person  is  qualified  to  drive 
a  motor  vehicle  if  he/she — 

(1)  Is  at  least  21  years  old; 

(2)  Can  read  and  speak  the  English 
language  sufficiently  to  converse  with 
the  general  public,  to  understand 
highway  traffic  signs  and  signals  in  the 
English  language,  to  respond  to  official 
inquiries,  and  to  make  entries  on  reports 
and  records; 

(3)  Can,  by  reason  of  experience, 
training,  or  both,  safely  operate  the  type 
of  commercial  motor  vehicle  he/she 
drives; 

(4)  Is  physically  qualified  to  drive  a 
commercial  motor  vehicle  in  accordance 
with  subpart  E — Physical  Qualifications 
and  Examinations  of  part  391; 

(5)  Has  a  ciurently  valid  commercial 
motor  vehicle  operator's  license  issued 
only  from  one  State  or  jurisdiction;  and 

(6)  Is  not  disquaUfied  to  drive  a 
commercial  motor  vehicle  imder  the 
rules  in  §391.15. 

11.  Section  391.15  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1391.15    Disquaimcstlonordrivsrs. 

•  *        •        •        • 

(b)  Loss  of  driving  privileses. 

(1)  A  driver  is  disqualified  for  the 
duration  of  the  driver's  loss  of  his/her 
privilege  to  operate  a  commercial  motor 
vehicle  on  public  highways,  either 
temporarily  or  permanently,  by  reason 
of  the  revocation,  siispension, 
withdrawal,  or  denial  of  an  operator's 
license,  permit,  or  privilege,  imtil  that 
operator's  license,  permit,  or  privilege  is 
restored  by  the  authority  that  revoked, 
suspended,  withdrew,  or  denied  it. 

(2)  A  driver  who  receives  a  notice  that 
his/her  license,  permit,  or  privilege  to 
operate  a  commercial  motor  vehicle  has 
been  revoked,  suspended,  or  withdrawn 
shall  notify  the  motor  carrier  that 
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employs  him/her  of  the  contents  of  the 
notice  before  the  end  of  the  business 
day  following  the  day  the  driver 
received  it. 

***** 

12.  Section  391.25  is  revised  to  read 
as  follows: 

S  391 .25   Annual  inquiry  and  review  of 


§391.49   Waiver  of  certain  physical 


(a)  Except  as  provided  in  subpart  G  of 
this  part,  each  motor  carrier  shall,  at 
least  once  every  12  months,  make  an 
inquiry  into  the  driving  record  of  each 
driver  it  employs,  covering  at  least  the 
preceding  12  months,  to  the  appropriate 
agency  of  every  State  in  which  the 
driver  held  a  commercial  motor  vehicle 
operator's  license  or  permit  during  the 
time  period. 

(b)  Except  as  provided  in  subpart  G  of 
this  part,  each  motor  carrier  shall,  at 
least  once  every  12  months,  review  the 
driving  record  of  each  driver  it  employs 
to  determine  whether  that  driver  meets 
minimum  requirements  for  safe  driving 
or  is  disqualified  to  drive  a  commercial 
motor  vehicle  pursuant  to  §  391.15. 

(1)  The  motor  carrier  must  consider 
any  evidence  that  the  driver  has 
violated  any  applicable  Federal  Motor 
Carrier  Safety  Regulations  or  Hazardous 
Materials  Regulations. 

(2)  The  motor  carrier  must  consider 
the  driver's  accident  record  and  any 
evidence  that  the  driver  has  violated 
laws  governing  the  operation  of  motor 
vehicles,  and  must  give  great  weight  to 
violations,  such  as  speeding,  reckless 
driving,  and  operating  while  under  the 
influence  of  alcohol  or  drugs,  that 
indicate  that  the  driver  has  exhibited  a 
disregard  for  the  safety  of  the  public 

(c)  Rei:ordkeeping. 

(1)  A  copy  of  the  response  by  each 
State  agency  to  the  inquiry  required  by 
paragraph  (a)  of  this  section,  showing 
the  (Tver's  driving  record  or  certifying 
that  no  driving  record  exists  for  the 
driver,  shall  be  maintained  in  the 
driver's  qualification  file. 

(2)  A  note,  including  die  name  of  the 
person  who  performed  the  review  of  the 
driving  record  required  by  paragraph  (b) 
of  this  section  and  the  date  of  such 
review,  shall  be  maintained  in  the 
driver's  qualification  file. 

§39lut7   [Reinovad  artd  Raaervad] 

13.  Section  391.27  is  removed  and 
reserved. 

Subpart  D  of  Part  391— {R«nov«d  and 
Raaarvad] 

14.  Sul^Mrt  D  of  part  391  (§§391.31 
and  391.33)  is  removed  and  reserved. 

15.  Section  391.49  is  amended  by 
revising  paragraj^  (d)(5)  to  read  as 
follows: 


(d)*** 

(5)  Road  test: 

(i)  A  motor  carrier  coapplicant  shall 
ensure  that  a  driver  applicant  has 
successfully  completed  a  road  test.  The 
road  test  shall  be  given  by  the  motOT 
carrier  or  a  person  designated  by  it.  The 
test  shall  be  given  by  a  person  who  is 
competent  to  evaluate  the  driver 
applicant's  performance  and  determine 
whether  he/she  can  operate  the  type  of 
commercial  motor  vehicle,  and 
associated  equipment,  the  motor  carrier 
intends  to  assign  him/her. 

(ii)  A  unilateral  driver  applicant  shall 
be  responsible  for  having  a  road  test 
administered  by  a  person  who  is 
competent  to  evaluate  the  driver 
applicant's  performance  and  determine 
whether  he/she  can  operate  the  type  of 
commercial  motor  vehicle,  and 
associated  equipment,  he/she  proposes 
to  operate. 

(iii)  At  a  minimum,  the  person  who 
takes  the  road  test  must  be  evaluated  on 
his/her  skill  at  performing  each  of  the 
following: 

(A)  Coupling  and  uncoupling  of 
combination  units,  if  applicable; 

(B)  Placing  the  commercial  motor 
vehicle  in  operation: 

(C)  Use  of  the  commercial  motor 
vehicle's  controls  and  emergency 
equipment; 

(D)  Operating  the  commercial  motor 
vehicle  in  traffic  including  passing  other 
motor  vehicles; 

(E)  Tinning  the  commercial  motor 
vehicle; 

(F)  Braking  and  slowing  the 
commercial  motor  vehicle  by  means 
other  than  braking;  and 

(G)  Backing  and  parking  the 
commercial  motor  vehicle. 

(iv)  If  the  road  test  is  successfully 
completed,  the  person  who  gave  it  shall 
certify  in  writing  that  the  person  tested 
possesses  siiffident  driving  skill  to 
operate  safely  the  type  of  commercial 
motor  vehicle  in  which  the  test  was 
given.  The  written  certification  shall 
include  the  date  of  the  road  test,  the 
name  of  person  tested;  the  type  of  power 
unit  and  trailer(s),  or  type  of  bus  lued 
for  the  test;  and  name,  signature, 
occupation,  and  address  of  the  person 
who  gave  the  test 
***** 

16.  Section  391.51  is  revised  to  read 
as  follows: 

§3*t>5l    Qanaial  laquiramanti  for  drfvar 


(a)  Each  motor  carrier  shall  maintain 
a  driver  qualification  file  for  each  driver 
it  employs.  A  driver's  qualification  file 


may  be  combined  with  his/her 
personnel  file. 

(b)  The  qualification  file  for  a  driver 
must  include: 

(1)  The  driver's  application  for 
employment  completed  in  accordance 
with  §391.21; 

(2)  The  written  record  with  respect  to 
each  past  employer  who  was  contacted 
and  a  copy  of  the  response  by  each  State 
agency,  pursuant  to  §  391.23  involving 
investigation  and  inquiries; 

(3)  ll^e  response  of  each  State  agency 
to  the  annual  driver  record  inquiry 
required  by  §  391.25(a): 

(4)  The  note  relating  to  the  annual 
review  of  the  driver's  driving  record  as 
required  by  §  391.25(c)(2); 

(5)  The  medical  examiner's  certificate 
of  his/her  physical  qualification  to  drive 
a  commercial  motor  vehicle  as  required 
by  §  391.43(f)  or  a  legible  photographic 
copy  of  the  certificate;  and 

(6)  The  letter  from  the  Regional 
Director  of  Motor  Carriers  granting  a 
waiver  of  &  physical  disqualification,  if 
a  waiver  was  issued  under  §  391.49. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  driver's 
quaUfication  file  shall  be  retained  for  as 
long  as  a  driver  is  employed  by  that 
motor  carrier  and  for  3  years  thereafter. 

(d)  The  following  records  may  be 
removed  from  a  driver's  qualification 
file  3  years  after  the  date  of  execution: 

(1)  The  response  of  each  State  agency 
to  the  annual  driver  record  inquiry 
required  by  §  391.25(a); 

(2)  The  note  relating  to  the  annual 
review  of  the  driver's  driving  record  as 
required  by  §  391.25(c)(2); 

(3)  The  medical  examiner's  certificate 
of  the  driver's  physical  qualification  to 
drive  a  commercial  motor  vehicle  or  the 
photographic  copy  of  the  certificate  as  . 
required  by  §  391.43(f);  and 

(4)  The  letter  issued  under  §  391.49 
granting  a  waiver  of  a  physical 
disquaUfication. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125-0065) 

17.  Section  391.61  is  revised  to  read 
as  follows: 

§  391.61    Dflvara  wfw  ware  rsguiarfy 
amployad  before  Jartuary  1. 1971. 

The  provisions  of  §  391.21  (relating  to 
appUcations  for  employment)  and 
§  391.23  (relating  to  investigations  and  ^ 
inquiries)  do  not  apply  to  a  driver  who 
has  been  a  single^mployer  driver  (as 
defined  in  §  390.5  of  this  subchapter)  of 
a  motor  carrier  for  a  amtinuous  period 
v^ch  began  before  January  1, 1971,  as 
long  as  he/she  continues  to  be  a  single- 
employer  driver  of  that  motor  carrier. 

18.  Section  391.63  is  revised  to  read 
as  follows: 
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(a)  If  a  motor  carrier  employs  a  person 
as  a  multiple-employer  driver  (as 
defined  in  $  390.5  of  this  subchapter), 
the  motor  carrier  shall  comply  with  all 
requirements  of  this  part,  except  that  the 
motor  carrier  need  not — 

(1)  Require  the  person  to  furnish  an 
application  for  employment  in 
accordance  with  §  391.21; 

(2)  Make  the  investigations  and 
inquiries  specified  in  §391.23  with 
respect  to  that  person; 

(3)  Perform  the  annual  driving  record 
inquiry  required  by  §  391.25(a);  or 

(4)  Perform  the  annual  review  of  the 
person's  driving  record  required  by 

§  391.25(b). 

(b)  Before  a  motor  carrier  permits  a 
multiple-employer  driver  to  drive  a 
conunercial  motor  vehicle,  the  motor 
carrier  must  obtain  his/her  name,  his/ 
her  social  seciuity  number,  and  the 
identification  number,  type  and  issuing 
State  of  his/her  commercial  motor 
vehicle  operator's  license.  The  motor 
carrier  must  maintain  this  information 
for  three  years  after  employment  of  the 
multiple-employer  driver  ceases. 

19.  Section  391.65  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

f  391.66    Drivers  fumMMd  by  ottMT  motor 


(b)  A  motor  carrier  that  obtains  a 
certificate  in  accordance  with  paragraph 
(a)(2)  of  this  section  shall: 

(1)  Contact  the  motor  carrier  which 
certified  the  driver's  qualifications 
under  this  section  to  verify  the  validity 
of  the  certificate.  This  contact  may  be 
made  in  person,  by  telephone,  or  by 
letter. 

(2)  Retain  a  copy  of  that  certificate  in 
its  files  for  3  years. 

(c)  A  motor  carrier  which  certifies  a 
driver's  qualifications  imder  this  section 
shall  be  responsible  for  the  accuracy  of 
the  certificate.  The  certificate  is  no 
longer  vahd  if  the  driver  leaves  the 
employment  of  the  motor  carrier  which 
issued  the  certificate  or  is  no  longer 
qualified  under  the  rules  in  this  part. 

20.  Secti(Mi  391.67  is  revised  to  read 
as  follows: 

f36lJ7    FannvaMciednvwtor     ■ 


The  following  rules  in  this  part  do  not 
apply  to  a  farm  vehicle  driver  (as 
defined  in  $  390.5)  who  is  18  years  of 
age  or  older  and  who  drives  an 
articulated  commercial  motor  vehicle: 

(a)  Section  391.11(b)(1)  (relating  to 


about  the  background,  character,  and 
driving  record  of,  drivers);  and 

(c)  Subpart  F  (relating  to  maintenance 
of  files  and  records). 

21.  Section  391.68  is  revised  to  read 
as  follows: 

§391.68    Private  motor  carrier  of 
paaaengers  (nonbusiness). 

The  following  rules  in  this  part  do  not 
apply  to  a  private  motor  carrier  of 
passengers  (nonbusiness)  and  its 
drivers: 

(a)  Section  391.21  (relating  to 
application  for  employment); 

(b)  Subpart  C  (relating  to  disclosure 
of,  investigation  into,  and  inquiries 
about  the  backgroimd,  character,  and 
driving  record  of,  drivers); 

(c)  So  much  of  §§  391.41  and  391.45 
require  a  driver  to  be  medically 
examined  and  to  have  a  medical 
examiner's  certificate  on  his/her  person; 

(d)  Subpart  F  (relating  to  maintenance 
of  files  and  records);  and 

(e)  Subpart  H  (relating  to  controlled 
substances  testing). 

22.  Section  391.69  is  revised  to  read 
as  follows: 

§391.69    Private  motor  carrier  of 
passengers  (bualnass). 

The  provisions  of  §  391.21  (relating  to 
applications  for  employment)  and 
§  391.23  (relating  to  investigations  and 
inquiries)  do  not  apply  to  a  driver  who 
was  a  single-employer  driver  (as  defined 
in  §  390.5  of  this  subchapter)  of  a 
private  motor  carrier  of  passengers 
(business)  as  of  July  1, 1994,  so  long  as 
the  driver  continues  to  be  a  single- 
employer  driver  of  that  motor  carrier. 

§391.71    [flemovad  and  naaarvadl 

23.  Section  391.71  is  removed  and 
reserved. 

§391.73    [Removed and  Reaarved] 

24.  Section  391.73  is  removed  and 
reserved. 

PART  392— DRIVING  OF  MOTOR 
VEHICLES 

25.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Aaiharttjr:  49  U.S.C  31136  and  31502;  and 
49  CFR  1.48. 


(b)  Subpart  C  (relating  to  disclosure 
of.  investigation  into,  and  inquiries 


§392.7 

26.  Section  392.7,  Equipment, 
inspection  and  use,  is  removed  and 
reserved. 

§3*2.8    [Removed  and  Raaaniadl 

27.  Section  392.8,  Emergency 
equipment,  inspection,  and  use,  is 
removed  and  reserved. 

28.  Section  392.9  is  revised  to  read  as 
follows: 


§392.9   Safe  loading. 

(a)  General.  No  person  shall  drive  a 
commercial  motor  vehicle  and  a  motor 
carrier  shall  not  require  or  permit  a 
person  to  drive  a  commercial  motor 
vehicle  unless — 

(1)  The  commercial  motor  vehicle's 
cargo  is  properly  distributed  and 
adequately  secured  as  specified  in 

§§  393.100—393.106  of  this  subchapter; 

(2)  The  commercial  motor  vehicle's 
tailgate,  tailboard,  doors,  tarpaulins,  its 
spare  tire  and  other  equipment  used  in 
its  operation,  and  the  means  of  fastening 
the  commercial  motor  vehicle's  cargo 
are  secured;  and 

(3)  The  commerdal  motor  vehicle's 
cargo  or  any  other  object  does  not 
obsciue  the  driver's  view  ahead  or  to  the 
right  or  left  sides,  interfere  with  the  free 
movement  of  his  arms  or  legs,  prevent 
his  free  and  ready  access  to  accessories 
required  for  emergencies,  or  prevent  the 
free  and  ready  exit  of  any  person  from 
the  commercial  motor  vehicle's  cab  or 
driver's  compartment. 

(b)  Buses.  No  person  shall  drive  a  bus 
and  a  motor  carrier  shall  not  require  or 
permit  a  person  to  drive  a  bus  unless  the 
baggage,  freight,  or  express  on  the  bus 

is  stowed  and  seciued  in  a  manner 
which  assures — 

(1)  Unrestricted  freedom  of  movement 
to  the  driver  and  his  proper  operation  of 
the  bus; 

(2)  Unobstructed  access  to  all  exits  by 
any  occupant  of  the  bus;  and 

(3)  Protection  of  occupants  of  the  bus 
against  injiiry  resulting  frttm  the  falling 
or  displacement  of  articles  transported 
in  the  bus. 

§392Jb    [Removed and  Raaervadl 

29.  Section  392.9b,  Hearing  aid  to  be 
worn,  is  removed  and  reserved. 

30.  Section  392.10,  Railroad  grade 
crossings;  stopping  required,  is 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§392.10    Railroad  grade  crossings; 
stopping  raqulrsd. 

•       •       •       •       * 

(b)  A  stop  need  not  be  made  at: 

(1)  A  railroad  grade  crossing  with  an 
active  warning  device.  For  the  piuposes 
of  this  section,  an  active  warning  device 
includes  a  functioning  highway  traffic 
signal,  gate,  or  a  device  that  uses  sound 
or  light(s)  to  warn  drivers  of  an 
approaching  train; 

(2)  A  railroad  grade  crossing  when  a 
police  officer  or  crossing  flagman  directs 
traffic  to  proceed: 

(3)  A  streetcar  crossing,  or  railroad 
tracks  used  exclusively  for  industrial 
switching  piuposes,  within  a  business 
district  as  defined  in  §  390.5  of  this 
chapter; 
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(4)  An  abandoned  railroad  grade 
crossing  which  is  marked  with  a  sign 
indicating  that  the  rail  line  is 
abandoned; 

(5)  An  industrial  or  spur  line  railroad 
grade  crossing  marked  with  a  sign 
reading  "Exempt."  Such  "Exempt" 
signs  shall  be  erected  only  by  or  with 
the  consent  of  the  appropriate  State  or 
local  authority. 

$392.13    [Removed and  Reeerved] 

31.  Section  392.13,  Drawbridges; 
slowing  down  of  commercial  motor 
vehicle,  is  removed  and  reserved. 

1392.14    [Removed  and  Reeerved] 

32.  Section  392.14,  Hazardous 
conditions;  extreme  caution,  is  removed 
andresOTved. 

$392.15    [Removed  and  Reeerved] 

33.  Section  392.15,  Required  and 
prohibited  use  of  turn  signals,  is 
removed  and  reserved. 

$392.20    [Removed end  Reeerved] 

34.  Section  392.20,  Unattended 
commercial  motor  vehicles;  precautions, 
is  removed  and  reserved. 

35.  Section  392.22  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
foUows: 


$392.22    Emergenqf  aigneir, 
commercial  motor  vehlclei. 


(b)  Placement  of  warning  devices — 

(1)  General  rule.  Except  as  provided 
in  paragraph  (b)(2)  of  this  section, 
whenever  a  commercial  motor  vehicle  is 
stopped  upon  the  traveled  portion  or  the 
shoulder  of  a  highway  for  any  cause 
other  than  necessary  traffic  stops,  the 
driver  shall  as  soon  as  possible,  but  in 
any  event  within  10  minutes,  place  the 
warning  devices  required  by  §  393.95  of 
this  subchapter,  in  die  following 
manner: 

(i)  One  on  the  traffic  side  of  and 
approximately  3  meters  (10  feet  or  4 
paces)  from  the  stopped  commercial 
motor  vehicle  in  the  direction  of 
approaching  traffic; 

(ii)  One  at  approximately  30  meters 
(100  feet  or  40  paces)  from  the  stopped 
commercial  motor  vehicle  in  the  center 
of  the  traffic  lane  or  shoulder  occupied 
by  the  commercial  motor  vehicle  and  in 
the  direction  of  approaching  traffic;  and 

(iii)  One  at  approximately  30  meters 
(100  feet  or  40  paces)  from  the  stopped 
commercial  motor  vehicle  in  the  center 
of  the  traffic  lane  or  shoulder  occupied 
by  the  commercial  motor  vehicle  and  in 
the  direction  away  bom  approaching 
traffic. 


$392.2S   [Removed end  Reeerve<q 

36.  Section  392.25,  Emergency 
signals;  dangerous  cargoes,  is  removed 
and  reserved. 

$392.42    [Removed  and  Reeerved] 

37.  Section  392.42,  Notification  of 
license  revocation,  is  removed  and 
reserved. 

$392.51    [Removed  and  Reeerved] 

38.  Section  392.51,  Reserve  fuel,  is 
removed  and  reserved. 

$392.52    [Removed  and  Reeerved] 

39.  Section  392.52,  Bxises;  fueling,  is 
removed  and  reserved. 

40.  Section  392.62  is  added  to  read  as 
follows: 

$392.62    Drivtotgof  bueee,  etandee  line  or 
ber. 

No  person  shall  drive  a  bus  and  a 
motor  carrier  shall  not  require  or  permit 
a  person  to  drive  a  bus  unless  all 
standees  on  the  bus  are  rearward  of  the 
standee  line  or  other  means  prescribed 
in  §  393.90  of  this  subchapter. 

$392.68    [Removed  end  Reeerved] 

41.  Section  392.68,  Motive  power  not 
to  be  disengaged,  is  removed  and 
reserved. 

PART  395-HOURS  OF  SERVICE  OF 
DRIVERS 

42.  The  authority  citation  for  part  395 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  31133,  31136,  and 
31502;  sec.  345,  Pub.L  104-59. 109  Sut.  568. 
613:  and  49  CFR  1.48. 

$395.1    [Amended] 

43.  Section  395.1  is  amended  by 
removing  paragraph  (g)  and 
redesignating  paragraphs  (h)  through  (k) 
to  read  as  (g)  through  (j),  respectively. 

$395.2    [Amended] 

44.  In  §  395.2,  the  definition  of  on 
duty  time  is  revised  to  read  as  follows: 

$395.2    Defmmone. 

•        •        •        *        * 

On  duty  time  means  all  time  bom  the 
time  a  driver  begins  to  work  or  is 
required  to  be  in  readiness  to  work  until 
the  time  he/she  is  reheved  from  work 
and  all  responsibility  for  performing 
work.  On  duty  time  shall  include: 

(1)  All  time  at  a  plant,  terminal, 
facility,  or  other  property  of  a  motor 
carrier  or  shipper,  or  on  any  public 
property,  waiting  to  be  dispatched, 
unless  the  driver  has  been  relieved  from 
duty  by  the  motor  carrier; 

(2)  All  time  inspecting,  servicing,  or 
conditioning  any  commercial  motor 
vehicle  at  any  time; 

(3)  All  driving  time  as  defined  in  the 
term  driving  time; 


(4)  All  time,  other  than  driving  time. 
in  or  upon  any  commercial  motor 
vehicle  except  time  spent  resting  in  a 
sleeper  berth; 

(5)  All  time  loading  or  unloading  a 
commercial  motor  vehicle,  supervising, 
or  assisting  in  the  loeding  or  unloading, 
attending  a  commercial  motor  vehicle 
being  loaded  or  unloaded,  remaining  in 
readiness  to  operate  the  commercial 
motor  vehicle,  or  in  giving  or  receiving 
receipts  for  shipments  loaded  or 
unloaded; 

(6)  All  time  repairing,  obtaining 
assistance,  or  remaining  in  attendance 
upon  a  disabled  commercial  motor 
vehicle; 

(7)  All  time  spent  providing  a  breath 
sample  or  urine  specimen,  including 
travel  time  to  and  &t>m  the  collection 
site,  in  order  to  comply  with  the 
random,  reasonable  suspicion,  post- 
crash,  or  follow-up  testing  required  by 
part  382  or  part  391,  subpart  H,  of  this 
subchapter,  whichever  is  applicable, 
when  directed  by  a  motor  carrier; 

(8)  Performing  any  other  work  in  the 
capacity  of,  or  in  the  employ  or  service 
of,  a  motor  carrier;  and 

(9)  Performing  any  compensated  work 
for  person  who  is  not  a  motor  carrier. 

•  •        •        •        • 

45.  Section  395.8  is  amended  by 
revising  paragraph  (k)(l)  to  read  as 
follows: 

$395.8    Drtver'e  record  of  duty  etatue. 

•  •        •        •        • 

(k)  Retention  of  driver's  record  of  duty 
status.  (1)  Each  motor  carrier  shall 
maintain  records  of  duty  status  and  all 
supporting  dociunents  for  each  driver  it 
employs  for  a  period  of  six  months  from 
the  date  of  receipt 


PART  396— INSPECTION.  REPAIR. 
AND  MAINTENANCE 

46.  The  authority  citation  for  part  396 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133.  31136,  and 
31502;  and  49  CFR  1.48. 

47.  Section  396.11  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

$399.11    Driver  vehicle  Inapectlon 


(b)  Report  content.  The  report  shall 
identify  the  vehicle  and  list  any  defect 
or  deficiency  discovered  by  or  reported 
to  the  driver  which  would  affect  the 
safety  of  operation  of  the  vehicle  or 
result  in  its  mechanical  breakdown.  If 
no  defect  or  deficiency  is  discovered  by 
or  reported  to  the  driver,  the  report  shall 
so  indicate.  In  all  instances,  the  driver 
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shall  sign  the  report.On  two-driver 
operations,  only  one  driver  needs  to 
sign  the  driver  vehicle  inspection 
report,  provided  both  drivers  agree  as  to 
the  defects  or  deficiencies  identified.  If 
a  driver  operates  nune  than  one  vehicle 
during  the  day.  a  report  shall  be 
prepared  for  each  vehicle  operated. 

(c)  Corrective  action.  Prior  to 
requiring  or  permitting  a  driver  to 
opoate  a  vehicle,  every  motor  carrier  or 
its  agent  shall  repair  any  defect  or 
deficiency  listed  on  the  driver  vehicle 
inspection  report  which  would  be  likely 
to  affsct  the  safety  of  operation  of  the 
vehicle. 

(1)  Every  motor  carrier  or  its  agent 
shall  certify  on  a  driver  vehicle 
inspection  report  which  lists  any  defect 
or  deficiency  that  the  defect  or 
deficiency  has  been  repaired  or  that 
repair  is  unnecessary  before  the  vehicle 
is  operated  again. 


(2)  Every  motor  carrier  shall  maintain 
the  driver  vehicle  inspection  report  and 
the  certification  of  repairs  for  tluee 
months  from  the  date  the  written  report 
was  prepared. 

(d)  Exceptions.  The  rules  in  this 
section  shall  not  apply  to  a  private 
motor  carrier  of  passengers 
(nonbusiness),  a  driveaway-towaway 
operation,  or  any  motor  carrier 
operating  only  one  commercial  motor 
vehicle. 

48.  Section  396.13  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f396.13    Drfvarlntpaction. 

*        •        •        *        • 

(b)  Review  the  last  driver  vehicle 
inspection  report;  and 


PART  397— TRANSPORTATION  OF 
HAZARDOUS  MATERIALS;  DRIVINQ 
AND  PARKING  RULES 

49.  The  authority  citation  ior  part  397 
continues  to  read  as  follows: 

AudiiMity:  49  U.S.C.  322;  49  CFR  1.48. 
Subpart  A  also  issued  under  49  U.S.C  31136. 
31502.  Subparts  C,  D,  and  E  also  issiied 
under  49  U.S.C  5112,  5125. 

50.  Section  397.19  is  amended  by  - 
revising  paragraph  (b)  to  read  as  follows: 

f  397.19    Instructions  and  docunnents. 

•  •        •        •        • 

(b)  A  driver  who  receives  documents 
in  accordance  with  paragraph  (a)  of  this 
section  must  sign  a  receipt  for  them. 
The  motor  carrier  shall  maintain  the 
receipt  for  a  period  of  one  year  from  the 
date  of  signatiu«. 

*  •       •       •       • 

[FR  Doc  97-1501  Filed  1-24-97;  8:45  am] 
BIUMQ  OOOf  MlO-a^ 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
conwnillae  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  fling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 


COMMISSION  ON  CIVIL  RIQHTS 

Am«ndinent  to  Notice  of  PubUc 
Meeting  of  the  Virginia  Advieory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  meeting  of  the 
Virginia  Advisory  Committee  to  the 
Commission  published  in  the  Federal 
Register  on  December  27, 1997,  FR  Doc 
96-33018,  vol.  61,  FR  68224-68225,  has 
been  canceled  for  Thiusday,  January  30, 
1997,  and  Friday,  January  31. 1997.  The 
new  meeting  dates  are  Thursday,  March 
6, 1997  at  the  Hampton  City  Council 
Chambers,  22  Lincoln  Street,  Hampton, 
Virginia  23669.  and  Friday,  March  7, 
1997,  at  the  Newport  News  City  Council 
Chambers,  2400  Washington  Avenue, 
Newport  News,  Virginia  23607, 
convening  at  9:30  a.m.  and  adjourning 
at  7:00  p.m.  on  both  days.  This  notice 
is  change  of  dates  only. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  OfBce,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 


The  meeting  will  be  conducted 
pitfsuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  21. 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc  97-1844  Filed  1-24-97;  8:45  am) 
■LLMQ  coot  SSSS-OI^ 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttw  Ceneue 
[Docket  No.  9701 13006-7006-01] 
RtN0607-XX26 

Change  in  Report  Seriee  From  Print 
Put)llcation  To  INTERNET  Acceee 

AGENCY:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  publication  program 

cliange. 

SUMMARY:  This  document  will  serve  as 
notice  to  users  of  Report  Series  FT925, 
U.S.  MERCHANDISE  TRADE: 
EXPORTS,  GENERAL  IMPORTS  AND 
IMPORTS  FOR  CONSUMPTION,  SITC 
REVISION  3.  COMMODITY  BY 
COUNTRY,  that  the  Census  Bureau  will 
cease  printed  publication  of  this  report 
with  the  December  1996  edition. 
Information  previously  available  in  this 
series,  as  well  as  additional  data,  will  be 
available  on  the  INTERNET  at  http:// 
www.census.gov. 
EFFECTIVE  DATE:  March  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Haydn  Mearlde,  Assistant  Chief,  Foreign 
Trade  Division,  U.S.  Census  Biu«au, 
Washington,  DC  20233,  telephone:  301- 
457-2246. 

8UPPI.EMBITARY  INFORMATION:  The 
FT925.  U.S.  MERCHANDISE  TRADE: 
EXPORTS,  GENERAL  IMPORTS  AND 
IMPORTS  FOR  CONSUMPTION,  SITC 
REVISION  3,  COMMODITY  BY 
COUNTRY,  provides  monthly  statistical 
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information  about  the  physical 
movement  of  merchandise  between  the 
United  States  and  foreign  countries.  It 
includes  value  for  current  month  and 
cumulative  year-to-date  by  SITC 
(standard  international  trade 
classification)  code  by  commodity 
groupings.  The  annual  edition  includes 
corrections  to  previously  published 
data. 

Information  previously  available  in 
this  series  will  be  accessible  on  the  day 
of  release  through  the  Census  Bureau's 
INTERNET  site.  Information  for  U.S.  1- 
digit  and  2-digit  commodity  levels  and 
information  by  country  at  the  1 -digit 
commodity  level  will  be  available  for 
current  month  and  year-to-date.  Access 
to  an  on-line  data  base  with  additional 
detailed  information  will  be  available 
on  a  subscription  basis. 

For  additional  information,  please 
contact  Haydn  Mearkle,  Assistant  Chief, 
Foreign  Trade  Division,  U.S.  Census 
Bureau,  Washington,  DC  20233, 
telephone:  301-457-2246. 

Dated:  lanuary  10, 1997. 
Martlia  FamswiKtii  RidH, 
Director,  Bureau  of  the  Census. 
(FR  Doc.  97-1881  Filed  1-24-97;  8:4S  am) 
aajjNQ  cooc  aaio-or-p 


Economic  Development 
Adminietration 

Notice  of  Petltiona  ty  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistaitce 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


UST  OF  PETITION  ACTION  BY  TRADE  ADJUSTMENT  ASSISTANCE  FOR  PERIOD  1 1/22/96-01/10/97 


Finn  Name 

Address 

Dale 
accepted 

Inola  Casting  Wb»ks,  Inc 

P.O.  Box  969,  Inola.  OK  74036  

11/22/96 
11/2S/96 
11/27/96 

Costume  jewelry— neddaces  and  brace- 
lets. 
Printed  circuit  connectors. 

Annel  Electronics.  Inc  „ _ 

1601    75it)   Street,   North   Bergen,   NJ 

07047. 
456    Nordhoff    Place,    Englewood,    NJ 

07631. 

Jewelry   artd   relaled   lirKJvigs— buttons, 
studs  and  industnal  equipmenL 
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UST  OF  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  11/22/96-01/10/97— Continued 

Firm  Name 

Address 

Date 

petitnn 

accepted 

Product 

GuM  Valve  Comoanv 

661 1  Winfree,  Houston,  TX  77087 

12/04/96 

Check  Valves. 

Manhattan  Lace,  Inc 

471    Victoria    Tenace    Ridgefield,    NJ 

07657. 
36-31    33rd   Street,    Long    Island, '  NY 

11106. 
24  Davinci  Drive,  Bohemia,  NY  11716  .... 
1800  South  Little,  Cashing,  OK  74023  .... 
10431    72nd    Street,    North    Largo,    FL 

34647. 
»  3  Industrial  Park  Drive,  St.  James,  MO 

65559. 
7361  North  7  Mile  Road,  Lake  City,  Ml 

49651. 

30  South  Railroad  Street,  New  London, 

OH  44851. 
507  Spi^  G  Street,  Lake  Worth,  FL  33460 
164  Martinvale  Lane,  San  Jose,  CA  9519 

RL    1,   Box   43D,    Montmorenci    Road, 
Rklgeway,  PA  15853. 

Venice  Lace  and  Schiffli  Embroidery. 

Howard  Creations.  Inc  ._... 

12/09/96 

Cummerbunds,  bow  ties  and  vests. 

SYNCO  Chemical  Corooration 

12/09/96 
12/10/96 
12/11/96 

Synthetic  Lubricant 

Submersible  Pumps,  Inc  

Unliens  Corporation,  Inc 

Submersible  centrifugal  pumps. 
Contact  lenses. 

Tatema  Electronic,  Inc  ..._ „ 

12/13/96 

Transformers. 

Bohning  Company,  Ltd 

Sewiine  Products,  Inc 

Innovative  Headware,  Inc 

Advanced  Machining  Techniques  

12/23/96 

12/18/96 

12/26«6 
12/26/96 

12/30/96 

Adhesives,  paints  and  archery  supplies 
and  miscellaneous  injection  mokled 
products. 

Infant/child  car  seats,  pads,  cushions  and 
hoods  and  other  custom  items. 

Hats. 

Parts  for  automotive  and  medical  indus- 

ALPHA Sintered  Metals,  Inc  

tries  and  adp  disk  drives. 

Parts  for  automobiles,  lawn  and  garden 
equipment  and  power  tools  and  equip- 
ment. 

Glide/burnished  heads  used  in  the  quality 

Bmm-Do  Magneti(S  Corporation 

150  Binfiekl  Street,  Elkhom,  NE  680??  ... 

7712  Melrose  Lane.  Oklahoma  City,  OK 

73127. 
62  West  38th  Street,   New  York,   NY 

10018. 
10WaterStreet,Waterville,  ME  04901   _. 
8140    Telegraph    Road,    Odenton,    MD 

21113. 

^2J30m 
1/03«7 

W.R.  Western.  Inc 

testing  of  hard  disks  refurbished  arms 
and  headstacks. 
Tack  and  livery  equipment 

Sher  Woven  Label  Co.,  Inc 

01/07/97 

Woven  labels  for  apparel  identification. 

Hathaway  Shirt  Co.,  Inc  _ 

AtJas  Container  Corporation 

01/08/97 
01/10/97 

Men's  dress  and  casual  shirts. 
Comjgated  cardboard  packaging  mate- 
rials. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  I!)epartment  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  Brm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Envision,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 


Dated:  January  16, 1997. 
Lewis  R.  Podolske, 

Director,  Trade  Adjustment  Assistance 

Division. 

(PR  Doc.  97-1814  Filed  1-24-97;  8:45  ami 

BH.UNG  COOE  3510-M-M 


National  Institute  of  Standards  and 
Technology 

Government  Owned  Inventions 
Available  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 
ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 

SUMIARY:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld,  National 


Institute  of  Standards  and  Technology. 
Industrial  Partnerships  Program, 
Building  820,  Room  213,  Gaithersburg, 
MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATKM:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commerciaUzation.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  95-024. 

Abstract:  The  device  allows  the 
utilization  of  existing  chromatography 
equipment  for  electrochromatography. 

NIST  Docket  Number:  95-025. 

Abstract:  The  invention  describes  a 
process  to  purify  nucleic  acids  and 
viruses  using  the  application  of  an 
electrical  field  to  a  porous  media. 
Nucleic  acids  and  viruses  can  be 
concentrated  from  solution  and  purified 
from  other  components  in  mixtures.  The 
invention  also  describes  methods  to 
separate  individual  nucleic  acid 
molecules  based  on  their  mass  and 
physical  form.  The  variables  of  the 
separation  include:  flow  rate,  electrical 
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field  strength,  electrical  field  polarity,  ^ 
and  the  chemical  and  physical  nature  of 
the  porous  media.  These  variables  can 
be  changed  to  give  selective  separations. 

NIST  Docket  Number:  95-031. 

Abstract:  This  acoustic  microscope 
analyzes  the  properties  of  a  solid  using 
an  ultrasonic  transducer  having  a 
curved  piezoelectric  element,  mounted 
in  a  curved  insulating  material,  that 
generates  and  receives  coherent,  short- 
duration  ultrasonic  pulses  through  its 
coupling  fluid.  The  received  echo 
waveforms  are  recorded  and  compared 
with  reference  samples  or  known  theory 
and  computer  simulations. 

Dated:  January  16. 1997. 
Elaine  Bunten-Mines, 
Director,  Program  Office. 
[FR  Doc.  97-1812  Filed  1-24-97;  8:45  am] 
BNJJNO  COM  M10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

PJ3.011S97A] 

Pacific  Salmon  Fiaheries  off  the 
Coasts  of  Catifomia,  Oregon, 
Washington,  Alaska  and  In  the 
Columbia  RWer  Basin 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent;  scoping 

meetings;  request  for  comments. 

SUMMARY:  NMFS  announces  its 
intention  to  prepare  an  environmental 
impact  statement  (EIS)  on  ocean  and  in- 
river  fisheries  that  may  result  in  the 
incidental  take  of  Pacific  salmonids 
either  currently  listed  or  proposed  for 
listing  under  the  Endangered  Species 
Act  (ESA). 

NMFS  will  also  prepare  four 
environmental  assessments  (EAs)  for  the 
1997  salmon  fisheries. 

NMFS  will  hold  scoping  meetings  to 
provide  for  public  input  into  the  range 
of  actions,  alternatives,  and  impacts  that 
the  EIS  should  consider,  hi  addition  to 
holding  the  scoping  meetings,  NMFS  is 
accepting  written  comments  on  the 
range  of  actions,  alternatives,  and 
impacts  it  should  be  considering  for  this 
EIS  and  on  the  scope  of  the  EAs. 
DATES:  Written  comments  will  be 
accepted  through  February  28, 1997.  See 
SUPPLEMENTARY  INFORMATION  for  meeting 
times  and  special  accommodations. 
ADDRESSES:  Written  comments  and 
requests  to  be  included  on  a  mailing  list 
of  persons  interested  in  the  EIS  should 
be  sent  to  Joseph  R.  Blum,  Office  of 
Protected  Resources,  Endangered 


Species  Division  (PR3),  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 

See  SUPPLEMENTARY  INFORMATION  for 
meeting  locations  and  special 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Blum  (301)  713-1401. 
SUPPLEMENTARY  INFORMATION:  Since 
1989  Sacramento  River  vnnter  nm 
Chinook  salmon;  since  1991  Snake  River 
sockeye  salmon;  since  1992  Snake  River 
spring/summer  chinook  salmon  and 
Snake  River  fall  chinook  salmon;  and 
since  1996  Umpqua  River  cutthroat 
trout  (Oncorhynchus  clarki  clarki)  and 
central  California  coastal  coho  salmon 
[Oncorhynchus  kisutch]  have  been 
listed  as  either  threatened  or 
endangered  under  the  ESA.  The  several 
populations  of  chinook  salmon  are  all 
distinct  population  segments  of 
Oncorhynchus  tshawytscha  and  the 
Snake  River  sockeye  salmon  is  a  distinct 
population  segment  of  Oncorhynchus 
nerka.  Annually  the  Pacific  Fisheries 
Management  Council  and  the  North 
Pacific  Fisheries  Management  Council 
have  recommended,  and  NMFS  has 
approved,  salmon  fisheries  for  the  West 
Coast  and  Alaska.  As  a  part  of  that 
process,  NMFS  has  prepared  biological 
opinions  and  issued  incidental  take 
statements  for  these  fisheries,  in 
compliance  with  section  7  of  the  ESA. 

NMFS  is  proposing  to  list  2  additional 
Evolutionarily  Significant  Units  (ESUs) 
of  West  Coast  coho  [Oncorhynchus 
kisutch),  the  central  Oregon  ESU  and 
the  Southern  Oregon/Northern 
California  ESU  and  10  ESUs  of  West 
Coast  steelhead  [Oncorhynchus  mykiss). 
The  salmon  fisheries  EIS  will  include 
discussions  of  impacts  of  each 
alternative  for  eadi  of  those  ESUs. 

The  listed  salmon  and  salmon 
proposed  to  be  listed  are  bom  in  the 
tributaries  of  the  Sacramento  and  Snake 
Rivers  as  well  as  the  coastal  rivers  of 
central  and  northern  California  and 
southern  and  central  Oregon.  They 
travel  down  river  to  the  Pacific  Ocean 
before  returning  2  to  6  years  later  to 
their  natal  streams  to  spawn. 

During  their  journey  down  and  up 
these  rivers  and  through  the  ocean  they 
travel  along  thousands  of  miles  of 
waterways,  around  or  over  nimierous 
hydroelectric  and  agricultural  diversion 
dams,  past  thousands  of  ac^s  of  private 
and  public  lands  and  across  at  least  two 
international  boundaries  and  up  to  five 
state  boundaries  and  come  under  a  vast 
array  of  agencies  and  legal  regimes.  The 
following  is  a  partial  list  of  agencies, 
bodies  and  governments  that  manage 
Pacific  salmon:  U.S.  Department  of 
Commerce;  States  of  California,  Oregon, 


Washington,  Idaho  and  Alaska;  over 
thirty  Native  American  tribal 
jurisdictions;  Pacific  Fisheries 
Management  Council;  North  Pacific 
Fisheries  Management  Council;  and  the 
Pacific  Salmon  Commission. 

In  September  of  1996  the  Ninth 
Circuit  Court  of  Appeals  ruled  in 
Ramsey  V.  JCantor  that  certain  Federal 
actions  in  managing  or  ruling  on  some 
Columbia  River  and  Alaskan  salmon 
fisheries  constitute  major  Federal  action 
for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA).  The 
Court  concluded  that  under  NEPA, 
NMFS  was  required  to  prepare  an  EA 
and  possibly  an  EIS. 

As  a  result  of  this  ruling,  and  because 
of  the  complex  management  regimes 
governing  Pacific  salmon  fisheries, 
NMFS  has  determined  that  an  EIS  that 
covers  all  the  salmon  fisheries  affecting 
both  the  listed  and  proposed  salmonids 
is  the  most  appropriate  means  to 
provide  full  analysis  and  consideration 
of  the  environmental  effects  of  these 
fisheries.  Since  the  EIS  is  not  expected 
to  be  completed  by  the  time  the  1997 
fisheries  are  conducted,  NMFS  urill 
prepare  EAs  on  the  1997  Columbia 
River  and  Alaska  salmon  fisheries. 
Because  of  the  timing  of  the  Columbia 
River  fisheries  and  the  urgency  to 
prepare  an  EA,  the  Columbia  River 
salmon  fisheries  will  be  treated  in  two 
EAs,  based  on  season  of  fishing  and 
Usted  species  affected.  The  West  Coast 
salmon  fisheries  are  managed  under  a 
fishery  management  plan  that  was 
adopted  in  1984,  in  consideration  of  an 
EIS.  A  West  Coast  salmon  fisheries  EA 
will  be  prepared  in  1997  in  the  normal 
course  of  Pacific  Fisheries  Management 
Council  management. 

Given  the  complex  but  interwoven 
nature  of  West  Coast,  Alaskan  and 
Columbia  River  salmon  management, 
NMFS  will  develop  an  EIS  with  each 
major  geographic  fishery  constituting  a 
part  of  the  EIS.  There  will  be  separate 
West  Coast,  Alaskan  and  Coluihbia 
River  parts  in  which  the  full  range  of 
appropriate  management  alternatives 
will  be  discussed.  In  addition  to  the 
mandated  No  Action  Alternative  (no 
fishery  authorized,  no  ESA  consultation 
conducted,  or  no  ESA  incidental  take 
permit  issued)  each  part  will  include  at 
least  the  following  alternatives: 
Selective  fisheries  using  contemporary 
methods,  in  which  listed  species  will  be 
avoided;  selective  fisheries  using 
historic  methods  and  means,  such  as 
fish  traps  or  fish  wheels;  and  current 
line  and/or  net  fisheries.  NMFS  is 
seeking  suggested  additional 
alternatives  from  the  public  through  the 
scoping  process  and  written  responses 
to  this  notice. 
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The  scoping  meetings  for  Portland, 
Boise.  Seattle  and  Santa  Rosa  will  be 
held  at  the  following  times  and 
locations: 

Portland,  OR— February  3, 1997. 6-9 
p.m..  Federal  Complex  Auditorium,  911 
NE.  nth  Avenue.  Portland.  OR 

Boise.  ID— February  4. 1997,  6-9  p.m.. 
Interagency  Fire  Center  Auditorium, 
3905  Vista  Avenue,  Boise,  ID 

Seattle,  WA— February  5, 1997,  6-9 
p.m..  Building  9,  A&B  Seminar  Rooms, 
NMFS,  Northwest  Regional  Office,  7600 
Sand  Point  Way  NE,  Seattle,  WA 

Santa  Rosa,  CA— February  18, 1997, 
7-10  p.m..  Doubletree  Hotel.  3555 
Round  Bam  Blvd..  Santa  Rosa,  CA 

Special  Accommodations 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  (for  California)  to 
Rod  Mclnnis  (310)  980-4040  or  (for  all 
other  meetings)  to  Robert  Bayley  (503) 
230-5432  at  least  5  days  before  Uie 
meeting  dates. 

Autfaotity:  16  U.S.C.  1801  et  teq.;  42 
U.S.C  4321  et  seq. 

Dated:  January  22. 1997. 
Gmm^  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Nationai  Marine  Fisheries  Service. 
(PR  Doc.  97-1894  Filed  1-24-47;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMWSIOW 

Applications  of  tha  Chicago  Marcantila 
Exchanga  for  Daaignatlon  aa  a 
Contract  Markat  In  Futuraa  and 
Optiona  on  South  African  Rand 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  options  on  South 
African  Rand. 

The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  26, 1997. 


ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW.. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretary€tcftc.gov.  Reference  should  be 
made  to  the  CME  South  African  Rand 
futures  and  option  contracts. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW.,  Washington,  DC  20581, 
telephone  202-418-5277.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  ssherrod@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  NW..  Washington, 
DC  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  aigiunents  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW., 
Washington,  DC  20581  by  the  speciGed 
date. 

Issued  in  Washington,  DC,  on  January  21, 
1997. 

BUke  Imel. 

Acting  Director. 

(PR  Doc.  97-1896  Filed  1-24-97;  8:45  am] 
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DEPARTMBIT  OF  DEFENSE 

Offica  of  the  Sacratary 

Maating  of  tha  DOD  Advisory  Group  on 
Elactron  Devicaa 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  The  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  annoimces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  4  February  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eliot  Cohen,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  ArUngton,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  E)epartments  in 
planning  and  managing  an  effiactive  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

'The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(a)  of 
Pub.  L.  No.  92-463.  as  amended  (5 
U.S.C.  App.  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  21. 1997. 
L^.  Bynum, 

Alternate,  OSD  Federal  Register  Liaison 
Officer,  Department  ofDefonse. 
(FR  Doc.  97-1804  Filed  1-24-97;  8:45  am] 
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Maating  of  tha  DOD  Adviaory  Group  on 
Elactron  Davlcaa 

AGENCY:  Department  of  Defense. 
Advisory  Group  on  Electron  Devices. 
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ACTION:  Notice. 


SUMMARY:  Woricing  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900.  Wednesday,  February  5, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gehiovatch,  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four,  Suite  500,  Arlington, 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  (ARPA)  and  the  Military 
Departments  in  planning  and  managing 
an  effective  and  economical  research 
and  development  program  in  the  area  of 
electron  devices. 

The  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  indusd^,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes,  solid  state  microwave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classiHed  defense  programs 
throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463,  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  21, 1997. 
LM.  Bjmum, 

Alternate.  (XD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc.  97-1B05  Filed  1-24-97;  8:45  ami 
WLUMOCOOE  5CC0  04  M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 


Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Thursday,  6  February  1997. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gelnovatch,  AGED  Secretariat, 
1745  Jefferson  Davis  Highway,  Crystal 
Square  Four,  Suite  500,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E.  to  the  Director 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Departments  in 
planning  and  managing  an  effective 
research  and  development  program  in 
the  field  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended.  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  21, 1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[PR  Doc.  97-1806  Filed  1-24-97;  8:45  am) 
MLUNG  CODE  8000-04-M 


Meeting  of  the  DOD  Advisory  Group  on 
Electron  Devices 

AGENCY:  Department  of  Defense, 
Advisory  Group  on  Electron  Devices. 
ACTION:  Notice. 

SUMMARY:  Working  Group  C  (Electro- 
Optics)  of  the  DoD  Advisory  Group  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Wednesday  and  Thursday,  29-30 
January  1997. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 


Services,  1745  Jefferson  Davis  Highway, 
Suite  500,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elise  Rabin,  AGED  Secretariat,  1745 
Jefferson  Davis  Highway,  Crystal  Square 
Four,  Suite  500,  Arlington,  Virginia 
22202. 

SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  advice  to  the  Under  Secretary  of 
Defense  for  Acquisition  and 
Technology,  to  the  Director  of  Defense 
Research  and  Engineering  (DDR&E),  and 
through  the  DDR&E  to  the  Director, 
Defense  Advanced  Research  Projects 
Agency  and  the  Military  Defwrtments  in 
planning  and  managing  an  effective  and 
economical  research  and  development 
program  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  indusUy,  universities  or  in  their 
laboratories.  This  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  Section  10(d)  of 
Pub.  L.  No.  92-463.  as  amended,  (5 
U.S.C.  App.  §  10(d)  (1994)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  §552b(c)(l)  (1994).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  21. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-1807  Filed  1-24-97;  8:45  am) 

DM-LWO  CODE  aooo  04  M 


U.S.  Strategic  Command  Strategic 
Advisory  Group 

AGENCY:  Department  of  Defense, 

USSTRATCOM. 

action:  Notice. 

SUMMARY:  The  Strategic  Advisory  Group 
(SAG)  will  meet  in  closed  session  on 
April  3  and  4. 1997.  The  mission  of  the 
SAG  is  to  provide  timely  advice  on 
scientiHc,  technical,  and  policy-rated 
issues  to  the  Commander  in  Chief,  U.S. 
Strategic  Command,  during  the 
development  of  the  nation's  strategic 
warplans.  At  this  meeting,  the  SAG  will 
discuss  strategic  issues  that  relate  to  the 
development  of  the  Single  Integrated 
Operational  Plan  (SIOP).  Full 
development  of  the  topics  will  require 
discussion  of  information  classified 
TOP  SECRET  in  accordance  with 
Executive  Order  12958,  April  17, 1995. 
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Access  to  this  information  must  be 
strictly  limited  to  personnel  having 
requisite  security  clearances  and 
specific  need-to-know.  Unauthorized 
disclosure  of  the  information  to  be 
disoissed  at  the  SAG  meeting  could 
have  exceptionally  grave  impact  upon 
national  defense 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  (5 
U.S.C.  App  2),  it  has  been  determined 
that  this  SAG  meeting  concerns  matters 
listed  in  5  USC  552b(c)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  21, 1997. 
LM.  Bynun, 

Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-1808  Filed  1-24-97;  8:45  am] 
Tniif«i  coot  SOeO-04-M 


Departm«nt  of  Air  Fore* 
U8AF  Sclmttific  Advisory  Board 


The  Joint  Modeling  and  Simulation 
System  (JMASS)  "Quick  Look"  Study  in 
supporting  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  11-12 
February  1997  at  George  Mason 
University,  Fair&x,  VA  from  8:00  a.m. 
to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
evaluate  the  usefulness  of  the  JMASS  as 
a  specific  tool  for  the  Air  Force  B-1 
defensive  system  upgrade  program  and 
a  modeling  architecture  for  triservice 
approaches. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  S52b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Caralyii  A.  Luasfbrd, 
Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  97-1900  Filed  1-24-97;  8:45  am] 
■ujNO  COM  wie-ei-M 


Oepartmant  of  ttte  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  Spring  General  Board  Meeting  of 
the  HQ  USAF  Scientific  Advisory  Board 
will  meet  30  April-2  May  1997  at  Air 
Education  and  Training  Command, 
Randolph  AFB,  TX  from  8:00  a.m.  to 
5:00  p.m. 

The  purpose  of  the  meeting  is  for  the 
members  to  receive  feedback  on  studies 


of  the  past  year  and  hear  special  briefing 
on  the  upcoming  year's  focus. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 
Carolyii  A.  Lunsfttrd, 
Air  Force  Federal  Hegister  Liaison  Officer. 
IFR  Doc.  97-1901  Filed  1-24-97;  8:45  am] 

BIUJNG  CODE  3910-1-M 


DEFENSE  NUCLEAR  FAC1UTIES 
SAFETY  BOARD 

Privacy  Act;  Systems  of  Records 

AGENCY:  Etefense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Annual  notice  of  systems  of 

records. 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  publish  annually  a 
description  of  the  systems  of  records  it 
maintains  containing  personal 
information.  In  this  notice  the  Board 
provides  the  required  information  on 
five  previously-noticed  systems  of 
records. 

FOR  FURn«R  INFORMATION  CONTACT: 
Robert  M.  Andersen,  General  Counsel, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana.  Avenue,  NW.,  Suite  700, 
Washington.  DC  20004-2901,  (202)  208- 
6387. 

SUPPLEMENTARY  INFORMATION:  The  Board 
currently  maintains  five  systems  of 
records  under  the  Privacy  Act.  Each 
system  is  described  below. 

DNFSB-1 

SYSTEM  name: 

Personnel  Security  Files. 

SKUMTY  CLASSnCATION: 

Unclassified  materials. 

SYSTBi  location: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW., 
Washington,  DC  20004-2901. 

CATEQOMES  OF  MMVDUALS  COVERED  BY  THE 
8Y8TBI: 

Employees  and  applicants  for 
employment  with  DNFSB  and  DNFSB 
contractors;  consultants;  other 
individuals  requiring  access  to 
classified  materials  and  facilities. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Personnel  security  folders  and 
requests  for  security  clearances.  Forms 


SF  86,  86A,  87,  312,  and  DOE  Forms 
5631.18,  5631.29.  5631.20,  and  5631.21. 
In  addition,  records  containing  the 
following  information: 

(1)  Seciirity  clearance  request 
information; 

(2)  Records  of  security  education  and 
foreign  travel  lectures; 

(3)  Records  of  any  security 
infractions; 

(4)  Names  of  individuals  visiting 
DNFSB; 

(5)  Employee  identification  files 
(including  photographs)  maintained  for 
access  purposes. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTBIK 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTME  USES  OF  RECORDS  MAifTAMED  M  THE 
SYSTBI,  MCUIOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

DNFSB— to  determine  which 
individuals  should  have  access  to 
classified  material  and  to  be  able  to 
transfer  clearances  to  other  facilities  for 
visitor  contit)l  purposes. 

DOE — ^to  determine  eligibility  for 
security  clearances. 

Other  Federal  and  State  agencies — to 
determine  eligibility  for  security 
clearances. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREWIG,  ACCESSSM,  RETASMQ,  AND 
OePOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

retrevabnjty: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 
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SYSTEM  MANAQEfl(S)  AND  AOOAESS:  Defens& 
Nuclear  Facilities  Safety  Board,  625  Indiana 
Avenue,  NW..  Suite  700.  Washington,  DC 
20004-2901.  Attention:  Security  Management 
Officer. 

NOmCATKM  procedure: 

Requests  by  an  individual  to 
determine  if  DNFSB-1  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  prtx:edure  above, 
except  individual  must  show  official 
photo  identification,  such  as  driver's 
license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTMQ  RECORD  PROCaXIRE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals.  Questionnaire  for 
Sensitive  Positions  (SF-86),  agency 
files,  official  visitor  logs,  contractors, 
and  DOE  Personnel  Security  Branch. 

SYSTBI  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 
DNFSB-2 
SYSTEM  NAME: 

Administrative  and  Travel  Files. 

SYSrai  CLASSIFICATION: 

Unclassified. 

SYSTBU  location: 

Defense  Nuclear  Facilities  Safety 
Board,  615  Indiana  Ave.,  NW., 
Washington,  DC  20004-2901. 

CATEGORIES  OF  MDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  containing  the  following 
information: 

(1)  Time  and  attendance; 

(2)  Payroll  actions  and  deduction 
information  requests: 

(3)  Authorizations  for  overtime  and 
night  differential: 

(4)  Credit  cards  and  telephone  c^ling 
cards  issued  to  individuals; 

(5)  Destination,  itinerary,  mode  and 
purpose  of  travel; 

(6)  Date(s)  of  travel  and  all  expenses; 

(7)  Passport  nimiber; 

(8)  Requests  for  advance  of  funds,  and 
voucher  with  receipts; 


(9)  Travel  authorizations; 

(10)  Employee  relocation  records; 

(11)  Name,  address,  social  security 
number  and  birth  date; 

(12)  Employee  parking  permits; 

(13)  Employee  public  transit  subsidy 
applications  and  vouchers. 

AUTHORITY  FOR  MAWfTBIANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Treasury  Department — To  collect 
withheld  taxes,  print  payroll  checks, 
and  issue  savings  bonds. 

Internal  Revenue  Service — To  process 
Federal  income  tax. 

State  and  Local  Governments — ^To 
process  state  and  local  income  tax. 

Office  of  Personnel  Management — 
Retirement  records  and  benefits. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Department  of  Labor — To  process 
Workmen's  Compensation  claims. 

I>epartment  of  Defense — Military 
Retired  Pay  Offices — To  adjust  Military 
retirement. 

Savings  Institutions — ^To  credit 
accounts  for  savings  made  through 
payroll  deductions. 

Health  Insurance  Carriers — To  process 
insurance  claims. 

General  Accounting  Office — Audit — 
To  verify  accuracy  and  legality  of 
disbursement. 

Veterans  Administration — ^To  evaluate 
veterans'  benefits  to  which  the 
individual  may  be  entitled. 

States'  Departments  of  Employment 
Security — ^To  determine  entitlement  to 
unemployment  compensation  or  other 
state  benefits. 

Travel  Agencies — ^To  process  travel 
itineraries. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRCVMQ,  ACCESSMO,  RETAININQ,  AND 
DISPOSiNG  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

retrievabiuty: 

By  name,  social  security  number, 
travel  dates,  relocation  dates,  and 
alphanumeric  code. 

safeguards: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 


retewtion  and  dbposal; 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

system  managers  and  address: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  Suite 
700,  Washington,  IX:  20004-2901, 
Attention:  Director  of  Finance  and 
Administration.  < 

NOTnCATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-2  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board,- 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORDS  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTINO  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  timekeepers, 
official  personnel  records,  GSA  for 
accounting  and  payroll,  OPM  for  ofiicial 
personnel  records,  IRS  and  State 
officials  for  withholding  and  tax 
information,  and  travel  agency  contract. 

SYSTEM  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  act: 

None. 
DNFSB-3 

SYSTEM  name: 

Drug  Testing  Program  Records — 
DNFSB. 

SYSTEM  classification: 

Unclassified. 

SYSTEM  location: 

Primary  System:  Division  of 
Personnel,  E)efense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Washington,  DC  20004-2901.  Duplicate 
Systems:  Duplicate  systems  may  exist, 
in  whole  or  in  part,  at  contractor  testing 
laboratories  and  collection/evaluation 
facilities.       ^ 
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CATEO0HE8  OF  NNVBUALS  COVERED  BY  THE 
tVtTEM: 

DNFSB  employees  and  applicants  for 
employment  with  the  DNFSB. 

CATEQOMES  OF  RECOMM  M  THE  system: 

These  records  contain  information 
regarding  results  of  the  drug  testing 
program;  requests  for  and  results  of 
initial,  confirmatory  and  follow-up 
testing,  if  appropriate;  additional 
information  supplied  by  DNFSB 
employees  or  employment  applicants  in 
challenge  to  positive  test  results; 
information  supplied  by  individuals 
concerning  alleged  drug  abuse  by  Board 
employees  or  contractors;  and  written 
statements  or  medical  evaluations  of 
attending  physicians  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

AUTHOMTY  FOR  MAMTBIANCE  OF  THE  system: 

(1)  Executive  Order  12564;  September 
15, 1986. 

(2)  Section  503  of  the  Supplemental 
Appropriations  Act  of  1987,  Pub.  L. 
100-71, 101  Stat.  391. 468-471,  codiHed 
at  5  U.S.C  7301  note  (1987). 

ROUTME  USES  OF  RCCORM  MAMTAMEO  M  7ME 
SYSTEM,  MCUIDMQ  CATEQ0RC8  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES; 

hiformation  in  these  records  may  be 
used  by  the  DNFSB  management: 

(1)  To  identify  substance  abusers 
within  the  agency; 

(2)  To  initiate  counseling  and 
rehabilitation  programs; 

(3)  to  take  personnel  actions; 

(4)  To  take  personnel  security  actions; 
and 

(5)  For  statistical  purposes. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RETANNQ,  MD 
DMPOSMQ  OF  RECORDS  M  THE  SYSTBl: 

STORAQE: 

Records  are  maintained  on  paper  in 
file  folders.  Additionally,  records  used 
for  initiating  a  random  drug  test  are 
maintained  on  the  Random  Employee 
Selection  Automation  system.  This  is  a 
stand-alone  system  resident  on  a 
desktop  computer  and  is  password- 
protected. 

RCTRKVASaJTY: 

Records  maintained  in  file  folders  are 
indexed  and  accessed  by  name  and 
social  security  number.  Records 
maintained  for  random  drug  testing  are 
accessed  by  using  a  computer  data 
based  which  contains  employees' 
names,  social  security  nimiber,  and  job 
titles.  Employees  are  then  selected  from 
the  available  pool  by  the  computer,  and 
a  listing  is  given  to  the  Drug  Program 
Coordinator  of  employees  and  alternates 
selected  for  drug  testing. 


SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Human  Resources  are 
stored  in  an  approved  security  container 
under  the  immediate  control  of  the 
Director,  Division  of  Human  Resources, 
or  designee.  Records  in  laboratory/ 
collection/evaluation  faciUties  will  be 
stored  under  appropriate  security 
measures  so  that  access  is  limited  and 
controlled. 

RETBinON  AfB  ORPOSAU 

(1)  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 
records  hied  in  the  Division  of  Human 
Resources  will  be  retained  and  retrieved 
as  indicated  under  the  Retrievability 
category.  When  an  individual 
terminates  employment  with  the 
DNFSB,  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods.    ■ 

(2)  Test  results,  whether  negative  or 
positive,  on  file  in  contractor  testing 
laboratories,  ordinarily  will  be 
maintained  for  a  minimum  of  two  years 
in  the  laboratories.  Upon  instructions 
provided  by  the  Division  of  Human 
Resources,  the  results  wall  be  transferred 
to  the  Division  of  Human  Resources 
when  the  contract  is  terminated  or 
whenever  an  individual,  previously 
subjected  to  urinalysis  by  the  laboratory, 
terminates  employment  with  the 
DNFSB.  Records  received  from  the 
laboratories  by  the  Division  of  Humm 
Resources  will  be  incorporated  into 
other  records  in  the  system,  or  if  the 
individual  has  terminated,  those  records 
reflecting  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other  ' 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(3)  Negative  specimens  will  be 
destroyed  according  to  laboratory/ 
contractor  procedures. 

(4)  Positive  specimens  will  be 
maintained  through  the  conclusion  of 
administrative  or  judicial  proceedings. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safiaty 
Board,  625  bidiana  Avenue,  NW,  Suit 
700,  Washington,  DC  20004-2901 , 
Attention:  Director  of  Human  Resources. 


NOTmCTKM  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-3  contains 
information  about  him/her  should  be 
directed  to  Director  of  Human 
Resources,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700,  Washington,  DC  20004-2901. 
Required  identifying  information: 
Complete  name,  social  security  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
identification  before  viewing  records. 

CONTESTMQ  RECORD  PROCEDURE: 

Same  as  Notification  procediues 
above. 

RECORD  SOURCE  CATEGORIES: 

DNFSB  employees  and  employment 
applicants  who  have  been  identified  for 
drug  testing,  who  have  been  tested,  or 
who  have  admitted  abusing  drugs  prior 
to  being  tested;  physicians  making 
statements  regarding  medical 
evaluations  and/ or  authorized 
prescriptions  for  drugs;  individuals 
providing  information  concerning 
alleged  drug  abuse  by  Board  employees 
or  contractors;  DNFSB  contractors  for 
processing,  including  but  not  limited  to, 
specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
DNFSB  staff  administering  the  drug 
testing  program  to  ensure  the 
achievement  of  a  drug-free  workplace. 

SYSTEM  EXEMPTED  FROM  CERTAM  PROVWONS 
OF  THE  act: 

Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Board  has  exempted  portions  of  this 
system  of  records  bom  5  U.S.C. 
552a(c)(3),  (d).  (e)(1).  (e)(4)(C),  (H).  and 
(J),  and  (f).  The  exemption  is  invoked  for 
information  in  the  system  of  records 
which  would  disclose  the  identity  of  a 
person  who  has  supplied  information 
on  drug  abuse  by  a  Board  employee  or 
contractor. 

DNFSB-4 

SYSraiNAME: 

Personnel  Files. 

SYSTBH  CLASSnCATION: 

Unclassified. 

SYSTEM  location: 

Defense  Nuclear  FaciUties  Safety 
Board,  625  bidian  Ave.,  NW, 
Washington,  DC  20004-2901. 

categories  of  MDIVnUALS  COVERED  BY  THE 
SYS  I  EM: 

Employees  and  applicants  for 
employment  with  the  DNFSB,  including 
DNFSB  contractors  and  consultants. 


UMI 


Federal  Register  /  Vol.  62,  No.  17  /  Monday,  January  27,  1997  /  Notices 


3879 


CATEQOmES  Of  RECORDS  M  THE  SVSTBi: 

Records  concerning  the  following 
information: 

(1)  Name,  social  security  number,  sex, 
date  of  birth,  home  address,  grade  level, 
and  occupational  code 

(2)  OfBcial  Personnel  Folders  (SF-66), 
Service  Record  Cards  (SF-7),  and  SF- 
171 

(3)  Records  on  suggestions,  awards, 
and  bonuses 

(4)  Training  requests,  authorization 
data,  and  training  course  evaluations 

(5)  Employee  appraisals,  appeals, 
grievances,  and  complaints 

(6)  Employee  disciplinary  actions 

(7)  Employee  retirement  records 

(8)  Records  on  employment  transfer 

(9)  Applications  for  employment  with 
the  DNFSB 

AUTHORITY  FOR  MAMTBIANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

nOUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM  MCUIDMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

GSA — Maintains  ofBcial  personnel 
records  for  DNFSB. 

Office  of  Personnel  Management — 
Transfer  and  retirement  records  and 
benefits,  and  collection  of  anonjrmous 
statistical  reports. 

Social  Security  Administration — 
Social  Security  records  and  benefits. 

Federal,  State,  or  Local  government 
agencies— ^or  the  purpose  of 
investigating  individuals  in  connection 
with,  security  clearances,  and 
administrative  or  judicial  proceedings. 

Private  Organizations — For  the 
purpose  of  verifying  employees' 
employment  status  with  the  DNFSB. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCWIO,  ACCESSSIQ,  RETAMMQ,  AND 
OMPOSSIQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

retrevabuty: 
By  name  and  social  security  niunber. 

SAFEOUAROS: 

Access  is  limited  to  employees  having 
a  need-to-know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 


by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding  or  burning,  as  appropriate. 

SYSTBI  MANAQER(S)  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
700,  Washington,  DC  20004-2901. 
Attention:  Director  of  Human  Resources. 

NOmCATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-4  contains 
information  about  him/her  should  be 
directed  to  Director  of  Human 
Resources,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700,  Washington,  DC  20004-2901. 
Required  identifying  information: 
Complete  name,  social  security  number, 
and  date  of  birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
identification  before  viewing  records. 

CONTESTMQ  RECORD  PROCSHIRE: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals,  official  personnel 
records,  GSA,  OPM  for  official 
personnel  records.  State  employment 
agencies,  educational  institutions,  and 
supervisors. 

SYSTEM  EXaPTED  FROM  CERTAM  PROVW0N6 
OF  THE  ACT: 

None. 
DNFSB-« 
SYSTEM  NAME: 

Personnel  Radiation  Exposure  Files. 

SECURmr  CtASSnCATMN: 

Unclassified  materials. 

SYSTBi  location: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW, 
Washington,  DC  20004-2901. 

categories  of  MOIVnUALS  COVERED  BY  THE 
SYSTBC 

DNFSB  employees,  contractors,  and 
consultants. 

CATEGORCS  OF  RECORDS  M  THE  SYSTBI: 

Personnel  folders  containing  radiation 
exposure  and  whole  body  coimt, 
including  any  records  of  mandatory 
training  associated  with  site  work  or 
visits. 

AUTHORITY  FORJIAMTBIANCE  OF  THE  SYSTBI: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 


Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21— 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTSC  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  MCUIDMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

DNFSB — to  monitor  radiation 
exposure  of  its  employees  and 
contractors. 

DOE — to  monitor  radiation  exposure 
of  visitors  to  the  various  DOE  facilities 
in  the  United  States. 

Other  Federal  and  State  Health 
Institutions — To  monitor  radiation 
exposure  of  DNFSB  personnel. 

POUOBS  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RETAMMQ,  AND 
OKPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETREVABUTY: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

RETENTION  AND  disposal: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW,  Suite 
700,  Washington,  DC  20004-2901. 
Attention:  Security  Management  Officer. 

NOTnCATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  bNFSB-5  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board. 
625  Indiana  Avenue,  NW,  Suite  700, 
Washington,  DC  20004-2901.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedure  above, 
except  individual  must  show  official 
photo  identification,  such  as  driver's 
license,  passport,  or  government 
identification  before  viewing  records. 

CONTESTMQ  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 
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NECONO  aOUnCf  CATEOOMO: 

Subject  individuals,  previous 
employee  records,  DOE  contractors'  film 
badges,  whole  body  counts,  bioassays 
and  dosimetry  badges. 

svsTBi  tUMPJto  mem  csttam  PfwvniONs 

OF  THE  act: 

None. 

Dated:  January  21, 1997. 
fohn  T.  Conway, 
Chainnan. 

|FR  Doc.  97-1943  Filed  1-24-97:  8:45  am] 
■UMS  COM  W70-01-«l 


DEPARTMENT  OF  EDUCATION 

Nationai  Board  of  tha  Fund  for  the 
Improvement  of  Postsecondary 
Education;  Meeting 

AGENCY:  National  Board  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education.  Education. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Board  of  the 
Fund  for  the  Improvement  of 
Postsecondary  Education.  This  notice 
also  describes  the  functions  of  the 
Board.  Notice  of  this  meeting  is  required 
under  Section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES  AND  TME:  February  12. 1997  from 
9:00  a.m.  to  4:00  p.m. 
AOOnESSES:  Holiday  Inn  Capitol.  550  C 
Street,  S.W.,  Washington,  D.C.  20024. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Karells,  Director,  Fund  for  the 
Improvement  of  Postsecondary 
Education,  7th  &  D  Streets,  S.W., 
Washington.  D.C.  20202.  Telephone: 
(202) 708-5750. 

SUPPLEMENTARY  MFORMATION:  The 
National  Board  of  the  Fund  for  the 
Improvement  of  Postsecondary 
Education  (National  Board)  is 
established  under  Section  1003  of  the 
Higher  Education  Act  of  1965.  as 
amended  (20  U.S.C.  1135a-l).  The 
National  Board  of  the  Fund  is 
authorized  to  recommend  to  the 
Director  of  the  Fund  and  the  Assistant 
Secretary  for  Postsecondary  Education 
priorities  for  funding  and  approval  or 
disapproval  of  grants  submitted  to  the 
Fund 

On  February  12, 1997  from  9:00  a.m. 
to  4:00  p.m..  the  Board  will  meet  in 
open  session.  The  proposed  agenda  for 
the  open  portion  of  the  meeting  will 
include  a  review  of  FIPSE's  operating 
principles,  the  revision  of  FIPSE's 
Comprehensive  Program  guidelines,  an 
overview  of  the  Comprehensive 


Program,  the  North  American  Mobility 
in  Higher  Education,  the  European 
Community/United  States  of  America 
Joint  Consortia  for  Cooperation  in 
Higher  Education  and  Vocational 
Education  Program,  and  an  orientation 
for  new  Board  members. 

Records  are  kept  of  all  Board 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Fund  for 
the  Improvement  of  Postsecondary 
Education,  Room  3100,  Regional  Office 
Building  #3,  7th  &  D  Stilts.  S.W., 
Washington,  D.C.  20202  from  the  hours 
of  8:00  a.m.  to  4:30  p.m. 
David  A.  Longanacker, 
Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc.  97-1869  Filed  1-24-97;  8:45  am) 

BMJJNQ  coot  400O-O1-M 


DEPARTMENT  OF  ENERGY 

Record  of  Decision:  Environmental 
impact  Statement  for  the  Continued 
Operation  of  the  Pantex  Plant  and 
Associated  Storage  of  Nuclear  Weapon 
Components 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  decision. 

SUMMARY:  The  Department  of  Energy  is 
issuing  this  Recond  of  Decision  for  the 
continued  operation  of  the  Pantex  Plant 
and  associated  storage  of  nuclear 
weapon  components.  This  Record  of 
Decision  is  based  on  the  information, 
analysis,  and  public  comment  contained 
in  the  Final  Environmental  Impact 
Statement  for  the  Continued  Operation 
of  the  Pantex  Plant  and  Associated 
Storage  of  Nuclear  Weapon  Components 
(Pantex  Plant  EIS)  (DOE/EIS-0225, 
November  1996).  The  Department  has 
decided  to  implement  the  preferred 
alternative  by:  (1)  Continuing  nuclear 
weapon  operations  involving  assembly 
and  disassembly  of  nuclear  weapons  at 
the  Pantex  Plant;  (2)  implementing 
facility  projects,  including  upgrades  and 
construction  consistent  with  conducting 
these  operations;  and  (3)  continuing  to 
provide  interim  pit  storage  at  the  Pantex 
Plant  and  increasing  the  storage  level 
from  12.000  to  20.000  pits. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  or  copies  of  the 
Pantex  Plant  EIS  or  other  information 
related  to  this  Record  of  Decision, 
please  call  505-845-4351  or  write  to: 
Ms.  Nanette  D.  Founds,  Pantex  Plant  EIS 
Project  Manager,  EIS  Project  Office,  U.S. 
Department  of  Energy,  Albuquerque 
OpHerations  Office,  P.O.  Box  5400. 
Albuquerque.  New  Mexico  87175-5400. 

For  information  on  the  Department's 
National  Environmental  Policy  Act 


(NEPA)  process,  please  contact:  Ms. 
Carol  M.  Borgstrom,  Director.  Office  of 
NEPA  Policy  and  Assistance.  EH-42. 
U.S.  Department  of  Energy.  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585,  telephone  202-586-4600  or 
leave  a  message  at  800-472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  prepared  this 
Record  of  Decision  piu^uant  to  the 
Council  on  Environmental  Quality 
Regulations  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
Parts  1500-1508)  and  the  Department's 
NEPA  implementing  regulations  (10 
CFR  Part  1021).  This  Record  of  Decision 
is  based  on  ihe  Final  Environmental 
Impact  Statement  for  the  Continued 
Operation  of  the  Pantex  Plant  and 
Associated  Storage  of  Nuclear  Weapon 
Components  (DOE/EIS-0225,  November 
1996),  hereafter  referred  to  as  the  Pantex 
Plant  EIS,  and  other  factors. 

Background 

Until  1989,  Pantex  Plant  activities 
were  closely  coupled  with  operations  at 
the  Rocky  Flats  Plant,  now  the  Rocky 
Flats  Environmental  Technology  Site, 
near  Denver,  Colorado.  Two  of  the 
Rocky  Flats  Plant's  primary  missions 
were:  (1)  The  manufacture  of  plutonium 
components  (pits)  which  were 
eventually  transported  to  the  Pantex 
Plant  for  final  assembly  into  nuclear 
weapons,  and  (2)  receipt  of  pits  from  the 
Pantex  Plant  from  disassembled 
weapons  for  recovery,  reprocessing,  and 
fiabrication  of  the  special  nuclear 
material  into  new  pits.  In  December 
1989,  plutonium  processing  and  pit 
fabrication  operations  at  the  Rocky  Flats 
Plant  were  curtailed  by  the  Department 
of  Energy  pending  resolution  of  safety 
and  environmental  issues.  The  Pantex 
Plant  continued  to  disassemble 
weapons,  but  shipments  of  pits  fit)m 
dismantled  weapons  between  Pantex 
and  Rocky  Flats  were  suspended.  Tlie 
pits  from  those  weapons  were  staged  in 
Zone  4  at  the  Pantex  Plant  for  later 
shipment  to  Rocky  Flats.  The 
Department  had  anticifiated  that 
shipments  of  pits  to  the  Rocky  Flats 
Plant  would  be  reinitiated  when 
processing  activities  in  support  of  new 
weapons  programs  were  resumed. 
Efforts  to  restart  plutoniimi  processing 
operations  continued  until  January 
1992,  when  they  were  terminated  by  the 
Department  because  of  reduced 
requirements  for  nuclear  weapons 
production  in  support  of  the  national 
defense. 

Because  pit  transfere  were  suspended, 
the  Department  prepared  the 
Environmental  Assessment  for  Interim 
Storage  of  Plutonium  Components  at 
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Pantex  (DOE/EA-0812,  January  1994)  to 
analyze  activities  necessary  to 
accommodate  the  interim  storage  of  up 
to  20,000  pits  from  the  Pantex  Plant 
disassembly  operations.  The 
environmental  assessment  did  not 
^suggest  that  the  environmental  impacts 
from  the  storage  of  20,000  pits  would  be 
significant.  However,  in  response  to 
comments  received  from  the  State  of 
Texas,  local  officials,  and  other 
stakeholders,  the  Department  committed 
to  store  no  more  than  12,000  pits  at  the 
Pantex  Plant  until  an  environmental 
impact  statement  for  the  site  had  been 
completed.  Accordingly,  the 
Department  issued  a  Finding  of  No 
Significant  Impact  for  interim  storage  of 
up  to  12,000  pits  at  the  Pantex  Plant  (59 
PR  3674,  January  26, 1994). 

In  May  1994,  the  Department 
published  a  Notice  of  Intent  (NOI)  (59 
PR  26635.  May  23. 1994)  to  prepare  the 
Pantex  Plant  EIS.  Among  alternatives 
identified  in  the  NOI  for  consideration 
in  the  Pantex  Plant  EIS  was  to  continue 
Pantex  Plant  nuclear  weapon  operations 
and  increase  onsite  storage  of  pits;  a  no 
action  alternative  continuing  Pantex 
Plant  nuclear  weapon  operations  but 
maintaining  the  12,000  pit  storage  level; 
and  an  alternative  relocating  some 
Pantex  Plant  nuclear  weapon  operations 
and  some  or  all  pit  storage  activities 
ourently  conducted  at  the  Pantex  Plant, 
including  relocation  of  other  nuclear 
component  storage  from  other  sites.  An 
amended  Notice  of  Intent  (60  FR  32661, 
June  23, 1995)  was  issued  to  redefine 
the  sco{>e  of  the  Pantex  Plant  EIS  based 
on  subsequent  preparation  of 
programmatic  EISs,  analyses  of  potential 
interim  storage  locations,  and  public 
scoping  comments.  Under  the  revised 
scope,  the  Pantex  Plant  EIS  evaluated 
potential  environmental  impacts  of 
continued  operation  of  the  Pantex  Plant, 
including  the  interim  storage  of  pits  at 
the  Pantex  Plant  or  alternate  sites 
(Nevada  Test  Site,  Savannah  River  Site, 
Hanford  Site,  or  Manzano  Weapons 
Storage  Facility  at  Kirtland  Air  Force 
Base)  over  an  approximately  10-year 
period,  and  alternatives  for  relocating 
some  or  all  Pantex  Plant  pit  storage 
activities.  The  Pantex  Plant  EIS  also 
examines  cimnulative  impacts  to  Pantex 
by  incorporating  information  from 
related  programmatic  EISs  (see  the 
discussion  below  entitled  Other 
Decisions  and  Environmental  Impact 
Statements  Related  to  the  Pantex  Plant). 

In  March  1996,  the  Department 
published  the  Draft  Environmental 
Impact  Statement  for  the  Continued 
Operation  of  Pantex  Plant  and 
Associated  Storage  of  Nuclear  Weapon 
Components  and  announced  its 
availability  in  the  Federal  Register  (61 


FR  15232,  April  5. 1996).  The  comment 
period  for  the  Draft  Pantex  Plant  EIS 
began  on  April  5, 1996,  and  originally 
would  have  ended  on  July  5, 1996,  but 
was  extended  to  July  12, 1996  (61  FR 
18726,  April  29, 1996).  During  the 
comment  period,  public  hearings  were 
held  in  Amarillo,  Texas;  North  Las 
Vegas,  Nevada;  North  Augusta,  South 
Carolina;  Albuquerque,  New  Mexico; 
and  Richland,  Washington.  The 
meetings  held  in  Amarillo  and  North 
Augusta  were  conducted  in  concert  with 
the  Draft  Stockpile  Stewardship  and 
Management  Progmmmatic 
Environmental  Impact  Statement  (SSM 
PEIS)  (DOE/EIS-0236,  February  1996) 
and  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Material  Draft 
Environmental  Impact  Statement  (S&D 
PEIS)  (DOE/EIS-0229,  February  1996). 
In  addition,  a  Technical  Exchange 
Meeting  was  held  in  Amarillo  with 
representatives  from  the  State  of  Texas 
and  local  governments,  and  the  public. 
All  comments  received  during  the 
public  comment  period  were  considered 
for  potential  changes  or  additions  to  the 
Final  Pantex  Plant  EIS.  Volume  III  of  the 
Final  Pantex  Plant  EIS  contains  the 
comments  received  and  the 
Department's  responses  to  those 
comments,  and  identifies  the  areas 
where  changes  were  made  to  the  Pantex 
Plant  EIS. 

Alternatives  Considered 

The  scope  of  the  Pantex  Plant  EIS 
included  assessing  the  impacts  of 
operations  performed  at  the  Pantex 
Plant  on  the  natural  and  physical 
environment  and  the  relationships  of 
people  to  that  environment.  The  scope 
also  included  issues  raised  during  the 
scoping  and  public  comment  periods. 
Among  the  areas  of  public  interest  were 
plant  facilities  and  infrastructure,  land 
resources  (particularly  agricultural 
resources),  geology  and  soils  (including 
the  current  environmental  restoration 
program),  water  (particularly  protection 
of  the  Ogallala  aquifer),  air  quality 
(especially  related  to  burning  of  high 
explosives  and  other  material), 
acoustics,  biotic  resources,  cultural 
resources,  socioeconomics,  intrasite 
transportation,  waste  management, 
human  health,  potential  aircraft 
accidents,  intersite  transportation  of 
nuclear  and  hazardous  materials,  and 
environmental  justice.  In  addition  to 
these  analyses  for  each  site,  Pantex 
Plant  potential  mitigation  measures, 
imavoidable  impacts,  irreversible  and 
irretrievable  commitment  of  resources, 
impacts  on  long-term  productivity,  and 
cumulative  impacts  were  assessed. 

The  Pantex  Plant  EIS  examined 
impacts  across  a  reasonable  range  of 


activity  levels  by  assessing  the 
operations  on  2,000, 1,000,  and  500 
weapons  per  year.  These  levels  of 
weapons  operations  could  involve  any 
mix  of  nuclear  weapons  assemblies, 
disassemblies,  retrofits,  rebuilds,  and 
quality  assurance  inspections.  The 
scope  also  included  those  areas  of  the 
environment  that  might  be  imp>acted  at 
the  four  candidate  sites  considered  for 
the  possible  relocation  of  interim  pit 
storage  activities  from  the  Pantex  Plant. 
These  candidate  sites  were  the  Nevada 
Test  Site,  near  Las  Vegas,  Nevada;  the 
Savannah  River  Site,  near  Aiken,  South 
Carolina;  the  Hanford  Site,  near 
Richland,  Washington;  and  Kirtland  Air 
Force  Base,  near  Albuquerque,  New 
Mexico.  The  Pantex  Plant  EIS  assessed 
activities  over  a  period  of  approximately 
10  years.  The  Pantex  Plant  EIS 
alternatives  were  the  Proposed  Action, 
No  Action  Alternative,  and  Relocation 
of  Interim  Pit  Storage  Alternative,  as 
discussed  in  the  following  paragraphs. 

Proposed  Action  (Preferred 
Alternative):  The  Department  proposed 
to  continue  nuclear  weapon  operations 
at  the  Pantex  Plant,  increase  the 
maximum  level  of  interim  storage  from 
12,000  pits  to  20,000  pits,  and 
implement  necessary  facility  projects 
consistent  with  conducting  these 
operations.  Types  of  operations 
conducted  at  the  Pantex  Plant  include 
the  assembly,  disassembly, 
modification,  and  maintenance  of 
nuclear  weapons;  surveillance  of  the 
weapons  stockpile;  production  of  high 
explosives  components  for  nuclear 
weapons;  quality  assurance  evaluation 
and  testing  of  weapon  components;  and 
research  and  development  activities 
supporting  nuclear  weapons.  For  the 
facility  projects,  only  the  Hazardous 
Waste  Treatment  and  Processing 
Facility  involves  the  construction  of  a 
new  facility  tliat  will  add  to  the  overall 
plant  footprint.  Although  the  Pit  Reuse 
Facility  will  establish  a  nevrmission  at 
the  Pantex  Plant,  an  existing  facility  will 
be  modified  to  incorporate  these  new 
operations  instead  of  building  a  new, 
separate  structure.  The  remaining  four 
projects  will  be  located  within  existing 
structures  vacated  because  of  workload 
reductions.  These  projects  are:  the  Pit 
Reuse  Facility,  Gas  Analysis  Laboratory, 
Materials  Compatibility  and  Assurance 
Facility,  Nondestructive  Evaluation 
Facility,  and  the  Metrology  and  Health 
Physics  Calibration  and  Acceptance 
Facility. 

No  Action  Alternative:  The  No  Action 
Alternative  is  presented  to  provide  a 
baseline  for  comparison  with  the 
Proposed  Action.  Under  the  No  Action 
Alternative,  the  Department  would 
continue  current  operations  at  the 
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Pantex  Plant  as  described  under  the 
Proposed  Action,  but  would  cease 
weapons  dismantlement  after  a  storage 
level  of  12,000  pits  was  reached.  Only 
previously  approved  and  funded 
projects  would  be  implemented  under 
this  alternative.  No  new  facilities  would 
be  constructed  as  described  under  the 
Proposed  Action.  Failure  to  construct 
one  of  these  new  projects  (the 
Hazardous  Waste  Treatment  and 
Processing  Facility)  would  limit  the 
Plant's  waste  treatment  and  processing 
capability  to  a  level  that  would  not  meet 
the  Department's  objectives  for 
improvements  in  environment,  safety, 
and  health  conditions  and  operational 
efficiency,  and  would  not  fulfill  an 
agreement  reached  with  the  State  of 
Texas  under  the  Federal  Facility 
Compliance  Act. 

Relocation  of  Interim  Pit  Storage 
Alternative:  Under  this  alternative,  the 
Department  would  transfer  pit  storage 
operations  to  another  site.  All  other 
operations,  upgrades,  and  new  projects 
would  be  the  same  as  for  the  Proposed 
Action.  There  are  two  options  under 
this  alternative:  the  relocation  of  up  to 
20,000  pits  from  the  Pantex  Plant,  or  the 
relocation  of  up  to  8.000  pits  from  the 
Pantex  Plant,  leaving  12,000  pits  at  the 
Pantex  Plant.  The  candidate  sites,  which 
provided  a  reasonable  range  of 
geographic,  operational,  and 
environmental  alternatives,  were  the 
Nevada  Test  Site,  the  Savannah  River 
Site,  the  Hanford  Site,  and  the  Manzano 
Weapons  Storage  Facility  at  Kirtland  Air 
Force  Base. 

Preferred  AHematiTe 

Based  on  its  analyses,  the  Department 
announced  a  preferred  alternative  in  the 
Notice  of  Availability  for  the  Pantex 
Plant  Draft  US  (61  FR  15232,  April  5, 
1996)  and  in  the  Final  Pantex  Plant  OS. 
The  Preferred  Alternative  is  the 
Proposed  Action,  to  continue  nuclear 
weapons  operations.at  the  Pantex  Plant, 
to  implement  facility  projects  including 
upgrades  and  construction  consistent 
with  performing  these  operations,  and 
to  provide  interim  storage  for  up  to 
20,000  pits  at  the  Pantex  Plant.  This 
Record  of  Decision  selects  the  Preferred 
Alternative  for  implementation. 

ETalnation  of  Ahernathres 

Only  the  Pantex  Plant  was  analyzed 
for  continued  weapons  operations; 
however,  four  alternative  sites  (Nevada 
Test  Site.  Savannah  River  Site.  Hanford 
Reservation,  and  Kirtland  Air  Force 
Base)  in  addition  to  the  Pantex  Plant 
were  evaluated  for  interim  storage  of  up 
to  20,000  plutonium  pits.  Each  of  the 
alternatives  were  evaluated  for  three 
potential  levels  of  activity  (operations 


on  2.000. 1.000.  and  500  weapons  per 
year)  at  the  Pantex  Plant.  The  principal 
differences  among  the  alternatives  lie  in 
the  number  of  pits  that  would  be  stored 
at  the  Pantex  Plant  and  the  new  projects 
that  would  be  implemented. 

Environmental  Impacts  of  the 
Alternatives 

Impacts  to  facilities  and 
inft-astructure.  land  resources,  air 
quality,  acoustics,  cultural  resources, 
and  environmental  justice  were 
determined  to  be  similar  for  each  of  the 
alternatives.  Water  usage  and 
wastewater  production  were  found  to  be 
similar  (less  than  1  percent  variation) 
under  each  of  the  alternatives.  The  main 
differences  in  impacts  among  the 
alternatives  would  involve  the 
disturbance  to  soils  and  biotic  resources 
due  to  construction  of  a  new  facility, 
radiation  exposure  to  workers  involved 
in  the  transfer  of  pits,  and  risks 
associated  with  aircraft  accidents.  These 
differences  are  generally  small. 

A  suite  of  accident  scenarios  was 
evaluated  in  detail  to  encompass  the 
range  of  accidents  at  the  Pantex  Plant 
that  have  the  potential  to  affect  workers 
or  members  of  the  public.  For  all 
alternatives  evaluated  in  the  Final 
Pantex  Plant  EIS.  the  dominant  accident 
in  terms  of  risk  from  radioactive  releases 
to  the  public  involves  the  crash  of  an 
aircraft  into  a  weapons  storage 
magazine,  nuclear  weapons  assembly/ 
disassembly  bay  or  cell,  or  a  special 
purpose  building  that  results  in  the 
detonation  of  the  conventional 
explosives  in  the  weapons.  The 
estimated  risk  associated  with  this 
potential  accident  is  7.2  x  10~*  excess 
cancer  fatalities  per  year  to  the 
population  within  80  kilometers  (50 
miles)  of  the  Pantex  Plant. 

For  all  alternatives  evaluated  in  the 
Final  Pantex  Plant  EIS,  the  dominant 
accident  scenario  in  terms  of  release  of 
hazardous  chemicals  to  the  public 
involves  the  accidental  release  of  up  to 
408  kilograms  (900  pounds)  of  chlorine 
gas  from  the  water  treatment  facilities. 
Approximately  10  percent  of  the  public 
within  80  kilometers  (50  miles)  could  be 
exposed  to  concentrations  of  chlorine 
that,  if  experienced  for  over  an  hour, 
could  cause  mild  transient  adverse 
health  effiects. 

The  potential  for  accidents  that  pose 
risks  to  worker  safety  exists  at  the 
Pantex  Plant.  These  accidents  include 
normal  manufocturing  and  heavy 
equipment  accidents,  fires,  and 
explosions.  The  types  of  accidents  that 
could  result  in  release  of  radioactive  or 
hazardous  material  are  bounded  by 
those  accidents  discussed  above. 
Although  the  accident  is  the  same,  the 


consequences  to  a  worker  tends  to  be 
more  severe  than  to  a  member  of  the 
public.  In  the  case  of  an  explosion,  the 
consequence  to  an  affected  worker  is 
generally  a  fatality.  In  the  case  of  a 
chlorine  release,  a  higher  exposure  to 
chlorine  is  expected  for  a  worker  at  the 
Pantex  Plant,  but  no  serious  or  long 
term  health  impacts  would  result. 
All  alternatives  would  result  in 
imavoidable  worker  exposures  to 
radiation  from  normal  handling  of 
plutonium  pits  during  transfer  and 
storage.  Under  the  Preferred  Alternative, 
workers  at  the  Pantex  Plant  would 
receive  an  additional  17  person-rem  as 
a  result  of  storing  and  handling  20,000 
pits  instead  of  the  12.000  pits  currently 
authorized.  However,  the  20.000-pit 
Relocation  Alternative  would  result  in 
an  additional  exposure  of  up  to  283 
person-rem  due  to  additional  pit 
handling  and  loading/unloading  of  the 
Safe  Secure  Tractor  Trailers  Used  to 
transport  the  pits  to  the  alternative  site. 
The  Department  will  continue  to  strive 
to  reduce  radiological  exposures  to 
plant  workers.  Radiological  exposures 
incurred  from  future  weapons 
operations  will  be  controlled  and 
minimized  by  Pantex  Plant  procedures, 
administrative  controls,  and  an  active 
As  Low  As  Reasonably  Achievable 
exposure  control  program  that  promotes 
minimizing  exposure  of  workers  to 
radiation.  Limits  on  allowable 
radiological  exposures  to  workers  are 
given  in  10  CFR  Part  835,  Occupation 
Radiation  Protection  and  safe 
radiological  worker  practices  are 
described  in  the  Pantex  Radiological 
Control  Manual.  Health  studies  of 
Pantex  Plant  workers  to  date  indicate 
that  there  has  been  no  significant  excess 
cancer  mortality  in  the  Pantex  Plant  area 
attributable  to  Pantex  Plant  operations. 
There  have  been  no  verifiable 
indications  of  any  short-or  long-term 
health  impacts  to  workers  at  the  Pantex 
Plant.  Radiological  exposure  to  non- 
involved  workers  and  members  of  the 
public  from  Pantex  Plant  operations  is 
effectively  zero. 

The  Environmentally  Prefierable 
Alternative 

The  environmentally  prefisrable 
alternative  is  defined  as  the  alternative 
that  would  cause  the  least  impact  to  the 
physical  environment,  and  best  protect 
worker  and  public  health.  Accoi^ing  to 
the  analysis  conducted  for  the  Pantex 
Plant  EIS,  the  Preferred  Alternative  is 
the  environmentally  preferable 
alternative.  Under  the  Preferred 
Alternative,  the  Pantex  Plant  would 
implement  a  new  project  (the  Hazardous 
Waste  Treatment  and  Processing 
Facility)  to  improve  the  efficiency  of 
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low-level  radioactive,  hazardous,  and 
mixed  waste  processing,  provide  greater 
environmental  protection,  and  improve 
worker  safety  and  health.  For  the  Pit 
Reuse  Facility,  an  existing  facility 
would  be  modiHed  instead  of 
constructing  a  new  facility.  For  the  Gas 
Analysis  Laboratory,  Materials 
Compatibility  Assurance  Facility, 
Nondestructive  Evaluation  Facility,  and 
Metrology  and  Health  Physics 
Calibration  and  Acceptance  Facility, 
current  activities  would  be  moved  into 
existing  facilities  instead  of  constructing 
new  facilities.  Moving  into  existing 
facilities  is  environmentally  preferred  to 
construction  of  new  facilities  and  No 
Action  because  the  impacts  of 
construction  are  avoided  and  worker 
safety  is  improved,  respectively. 
Retaining  interim  storage  of  pits  at  the 
Pantex  Plant  would  minimize  the 
radiation  exposure  to  workers  and  the 
public  because  the  pits  would  be 
handled  less  than  if  they  had  to  be 
shipped  to  another  site  for  storage. 

Comments  on  the  Final  Pantex  Plant 
EIS 

During  the  30-day  comment  period 
which  ended  January  13. 1997,  the 
Department  received  two  letters 
regarding  the  Pantex  Plant  Final  EIS. 
The  first  letter  h-om  the  Environmental 
Protection  Agency  stated  that  the 
Agency's  previous  comments  on  the 
Pantex  Plant  Draft  Environmental 
Impact  Statement  were  addressed  and 
offered  no  additional  comments. 

The  second  letter  from  the  State  of 
Tennessee,  Dejiartment  of  Environment 
and  Conservation,  Department  of  Energy 
Oversight  Division,  expressed 
dissatisfaction  regarding  the 
Department's  response  in  the  Final 
Pantex  Plant  EIS  to  their  previous 
comment  regarding  the  shipment  of 
depleted  uranium  from  Pantex  Plant  to 
the  Y-12  Plant  at  the  Oak  Ridge 
Reservation.  As  noted  in  the  Final 
Pantex  Plant  EIS,  the  relocation  of 
storage  for  nuclear  components  other 
than  pits  is  not  reasonable  during  the 
time  period  of  the  Pantex  Plant  EIS. 
Accordingly,  highly  enriched  uranium 
and  depleted  uranium  components  must 
continue  to  be  shipped  from  the  Pantex 
Plant  to  the  Y-12  Plant.  The  decisions 
announced  in  this  Record  of  Decision 
will  not  affiect  the  ongoing  depleted 
uranium  operations  at  the  Y-12  Plant. 
The  Y-12  Plant  currently  has  existing 
storage  capacity  to  accommodate  the 
depleted  uranium  returns  from  the 
Pantex  Plant.  The  amount  of  depleted 
uranium  to  be  returned  from  the  Pantex 
Plant  is  classified  information. 
However,  the  amount  of  depleted 
uranium  returned  coupled  with  the 


existing  site  inventory  will  not  surpass 
the  historical  maximum  level  of 
depleted  uranium  stored  at  the  Y-12 
Plant.  The  Department,  through  the  Oak 
Ridge  Operations  Office,  is  working 
with  the  State  of  Tennessee  to  address 
their  concerns  and  will  provide  a 
briefing  to  appropriately  cleared  State  of 
Tennessee  representatives  on  the 
depleted  uranium  activities  in  February 
1997. 

Decisions 

The  Department  is  making  three 
decisions  regarding  continued  operation 
of  the  Pantex  Plant  and  associated 
storage  of  nuclear  weapon  components. 
Details  of  these  decisions  are  as  follows: 

(1)  Continue  current  nuclear  weapons 
operations:  The  Final  Pantex  Plant  EIS 
examines  three  levels  of  activity  for 
weapons  operations  conducted  at  the 
Pantex  Plant  over  the  next  10  years.  It 
is  expected  that  the  activity  level  for  the 
next  3  to  5  years  will  be  less  than  the 
2,000  weapons  level,  and  will  then 
continue  to  decline  to  the  500  weapons 
level  imtil  SSM  PEIS  decisions  are 
implemented. 

(2)  Implement  facility  projects 
consistent  with  performing  current 
Pantex  Plant  operations:  Six  facilities 
were  analyzed  in  the  Final  Pantex  Plant 
EIS.  For  each  facility,  a  proposed  action, 
an  alternative  action,  and  no  action 
were  examined.  The  following  describes 
the  alternative  selected  for  each  facility: 

Hazardous  Waste  Treatment  and 
Processing  Facility:  The  Department  has 
selected  the  Proposed  Action,  to 
construct  this  facility,  as  described" in 
Appendix  H  of  the  Pantex  Plant  EIS. 
Construction  of  the  facility  will  enhance 
Pantex  Plant  low-level  radioactive, 
hazardous,  and  mixed  waste  operations 
and  will  comply  with  an  agreement 
reached  with  the  State  of  Texas  under 
the  Federal  Facility  Compliance  Act. 
This  decision  will  be  reviewed  based  on 
future  decisions  resulting  from  the 
Waste  Management  Programmatic 
Environmental  Impact  Statement  (PEIS) 
to  assure  consistency  with  those 
programmatic  decisions  (see  discussion 
below  under  Other  Decisions  and 
Environmental  Impact  Statements).  The 
engineering  design  for  this  facility  will 
proceed  while  the  E)epartment  is 
completing  the  Waste  Management  PEIS 
process. 

Pit  Reuse  Facility:  The  Department 
has  selected  the  Proposed  Action,  to 
modify  an  existing  Pantex  Plant  Zone  12 
facility  (Building  12-104)  as  described 
in  Appendix  H  of  the  Pantex  Plant  EIS. 
This  decision  is  consistent  with  the 
SSM  PEIS  Record  of  Decision  (61  FR 
68014,  December  26, 1996). 


Gas  Analysis  Laboratory.  Materials 
Compatibility  Assurance  Facility, 
Nondestructive  Evaluation  Facility,  and 
Metrology  and  Health  Physics 
Calibration  and  Acceptance  Facility: 
The  Department  has  selected  the  Move 
to  an  Existing  Facility  Alternative  at  the 
Pantex  Plant  as  described  in  Appendix 
H  of  the  Pantex  Plant  EIS  rather  than 
constructing  a  new  facility.  This 
decision  is  consistent  with  the  SSM 
PEIS  Record  of  Decision. 

The  decision  to  move  into  existing 
facilities  rather  than  build  new  ones 
will  result  in  reduced  environmental 
impacts  because  construction  activities 
will  be  minimized.  In  addition, 
modifying  existing  facilities  rather  than 
constructing  new  facilities  will  reduce 
costs. 

(3)  Continue  providing  interim  pit 
storage  at  Pantex  Plant  and  increase  the 
authorized  storage  level  to  20,000  pits: 
This  decision  will  allow  the  Pantex 
Plant  to  continue  nuclear  weapon 
dismantlement  op>erations  scheduled 
over  the  next  10  years  until  disposition 
decisions  are  made  and  implemented. 

Mitigation  Measures 

Due  to  ongoing  quality  assurance, 
industrial  hygiene,  safety  analysis,  and 
other  programs  at  the  Pantex  Plant  and 
the  level  of  impacts  identified  in  the 
Pantex  Plant  EIS,  no  additional 
mitigation  measures  will  be  adopted  for 
continued  operations  or  storage 
activities  at  the  Pantex  Plant.  However, 
because  of  a  high  level  of  public 
interest,  activities  associated  with 
reducing  the  risk  from  aircraft  accidents 
are  worth  special  consideration  here, 
Due  to  public  concern  regarding  the  risk 
of  an  aircraft  crash  at  the  Pantex  Plant, 
an  Overflight  Working  Group  was 
formed,  consisting  of  representatives  of 
the  Department  of  Energy,  the  Federal 
Aviation  Administration,  the  U.S.  Air 
Force,  the  State  of  Texas  and  the  public, 
to  address  ways  to  reduce  the  number 
of  aircraft  flying  over  the  Pantex  Plant. 
Recommendations  included  such 
actions  as  modifying  the  path  of 
approaching  and  departing  aircraft  from 
the  Amarillo  Airport  to  avoid  flying 
over  the  Pantex  Plant  boundary,  and 
installing  additional  equipment  at  the 
airport  to  aid  in  vectoring  aircraft  away 
from  areas  where  nuclear  material  is 
kept.  The  Department  has  committed  to 
implement  the  risk  reduction  measures 
recommended  by  this  Overflight 
Working  Group. 

During  preparation  of  the  Pantex 
Plant  EIS,  the  Pantex  Plant  also 
undertook  mitigation  measures  to  afford 
the  public  greater  protection  from  a 
plutonium  dispersal  accident  should 
such  an  accident  occur.  Physical 
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modifications  to  assembly  cell  doors 
were  started  to  significantly  reduce  the 
amount  of  radioactive  material  that 
could  leak  from  a  cell  in  case  of  an 
accident.  These  modifications  are 
projected  to  be  completed  by  1998. 

Future  Analytical  Activities 

The  aircraft  crash  accident  analysis  of 
the  Final  EIS  was  based  upon  the  Draft 
Department  of  Energy  Standard, 
Accident  Analysis  for  Aircraft  Crash 
into  Hazardous  Facilities  (July  1996). 
The  Department  will  further  refine  the 
analysis  of  potential  aircraft  crash 
scenarios  through  Safety  Analysis 
Reports,  which  will  be  prepared  in 
accordance  with  the  Final  Standard, 
which  was  published  in  October  1996. 
The  Basis  for  Interim  Operation  is  the 
current  safety  authorization  document 
for  Pantex  until  formal  Safety  Analysis 
Reports  can  be  completed  and 
approved.  This  dociunent  will 
incorporate  by  reference  the  aircraft 
crash  analyses.  The  analysis  in  the  Final 
Pantex  Plant  EIS  substantiates  prior 
analyses  that  aircraft  crashes  at  the 
Pantex  Plant  do  not  present  a  significant 
risk  to  Pantex  workers  or  the 
surrounding  communities.  The 
Department,  through  the  Safety  Analysis 
Reports,  will  prepare  more  detailed, 
building-specific  analyses  for  aircraft 
crash  accidents.  During  this  process,  the 
Department  will  continue  to  apprise  the 
State  of  Texas  of  our  progress.  Once 
complete,  the  Department  will  provide 
the  State  of  Texas  with  the  opportimity 
to  thoroughly  review  all  facets  of  the 
aircraft  crash  analyses,  including 
evaluation,  safety  standards,  and 
implementation  of  mitig^on  measures. 
The  Department  will  encourage  the 
Amarillo  National  Resource  Center  for 
Plutoniiun  to  provide  the  necessary 
resources  to  the  State  of  Texas  for  this 
effort. 

Other  Decisions  and  EnvirtHunental 
Impact  Statements  Related  to  the 
Pantex  Plant 

Final  Stockpile  Stewardship  and 
Management  Programmatic 
Environmental  Impact  Statement  (SSM 
PEIS):  The  SSM  PHS  Record  of  Decision 
determined  that  there  will  be  over  time 
a  downsizing  of  the  weapons  assembly/ 
disassembly  and  high  explosive 
component  fabrication  missions  at  the 
Pantex  Plant.  The  decisions  made  today 
in  this  Record  of  Decision  for  the 
operation  of  the  Pantex  Plant  over  the 
next  10  years  are  consistent  with  those 
determinations.  The  SSM  PEIS  also 
evaluated  storage  alternatives  for 
strategic  reserve  material  (plutonium 
and  highly  enriched  uranium  that  has 
not  been  declared  surplus  to  national 


security  needs).  However,  decisions  on 
storage  of  strategic  reserve  materials  are 
being  made  in  the  Record  of  Decision 
for  the  S&D  PEIS  regarding  the  storage 
of  surplus  materials  (see  below).  In 
these  documents,  the  preferred 
alternative  is  Zone  12  at  the  Pantex 
Plant  for  strategic  reserve  storage  of 
plutonium  pits  and  the  Y-12  Plant  at 
the  Oak  Ridge  Reservation  in  Oak  Ridge, 
Tennessee,  for  strategic  reserve  storage 
of  highly  enriched  uranium. 

Storage  and  Disposition  of  Weapons- 
Usable  Fissile  Materials  Final 
Programmatic  Environmental  Impact 
Statement  (S&-D  PEIS):  The  S&D  PEIS 
Record  of  Decision  (signed  January  14, 
1997)  selected  among  alternatives  for 
safe  and  secure  storage  of  weapons- 
usable  fissile  materials  and  a  strategy  for 
the  disposition  of  surplus  weapons- 
usable  plutonium.  The  Pantex  Plant  was 
selected  for  the  storage  of  strategic 
reserve  pits  and  surplus  pits  resulting 
from  dismantlement  operations  in 
upgraded  facilities  in  Zone  12.  This 
decision  included  the  transfer  of  pits 
from  the  Rocky  Flats  Environmental 
Technology  Site  to  the  Pantex  Plant  (as 
early  as  1997)  for  storage  in  Zone  4  imtil 
upgraded  fecilities  are  available  for 
consolidated  storage  in  Zone  12.  The 
Pantex  Plant  is  also  a  potential  site  for 
disposition  alternatives  including  a 
Federal  government-owned  mixed  oxide 
fuel  febrication  facility  and  a  pit 
disassembly/conversion  facility. 
Additional  NEPA  review  will  be 
completed  before  site  selections  are 
made. 

Waste  Management  Programmatic 
Environmental  Impact  Statement  (PEIS): 
The  Waste  Management  PEIS  provides  a 
Department-wide  evaluation  of 
management  alternatives  for  where  to 
treat,  store  or  dispose  of  radioactive  and 
hazardous  wastes.  Pantex  is  one  of  17 
sites  considered  for  treatment  and 
disposal  of  low-level  and  mixed  waste, 
as  well  as  one  of  11  sites  evaluated  for 
hazardous  waste  treatment.  Under  all 
options,  Pantex  would  either  manage 
only  its  own  wastes  or  ship  some  or  all 
of  its  waste  to  another  site.  The  Final 
Waste  Management  PEIS,  which  will  be 
issued  shortly,  will  identify  the 
Department's  preferred  alternatives  for 
management  of  these  wastes  and  the 
role  of  Pantex  in  these  configurations. 

Issued  in  Washington,  DC,  on  )anuary  17, 
1997. 

Haw!  R.  OXeary, 

Secretary. 
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Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  97-07;  Atmospheric 
Radiation  Measurement  (ARM) 
Program 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research,  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  to  support  the 
experimental  and  theoretical  study  of 
radiation  and  clouds  in  conjimction 
with  the  Atmospheric  Radiation 
Measurement  (ARM)  Program  as  part  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP). 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  EDT,  April  29, 1997,  to 
permit  timely  consideration  for  award 
in  fiscal  year  1998. 

ADDRESSES:  Formal  applications  should 
be  forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Grants  and  Contracts  Division,  ER-64, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
97-07.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patrick  A.  Crowley,  Office  of  Health  and 
Environmental  Research,  Environmental 
Sciences  Division,  ER-74,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Telephone:  (301)  903- 
3069,  fax  (301)  903-8519,  or  by  Internet 
e-mail  address,  p.crowleyOoer.doe.gov. 
Program  information  is  available  on  the 
ARM  WWW  page:  http://www.arm.gov. 

SUPPLEMENTARY  INFORMAr.ON:  This 

notice  requests  applications  for  grants  to 
support  the  following  four  efforts: 

(1)  Continuation  and  enhancement  of 
activities  previously  funded  by  DOE 
under  the  auspices  of  the  ARM  program 
via  responses  to  earlier  announcements. 

(2)  The  modeling  of  clouds  and 
radiation  including  aerosol  effects  for 
use  in  General  Circulation  Models 
(GCMs)  and  related  models.  Analysis  of 
ARM  and  other  data  for  refining, 
supporting,  and  validating  model 
development  are  key  aspects  of  research 
sought  in  this  category.  These  activities 
should  be  closely  tied  to  the  analysis 
and  use  of  data  from  the  current  and 
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planned  facilities  at  three  Cloud  and 
Radiation  Testbed  sites:  the  first  is 
centered  near  Lament,  Oklahoma;  the 
second  has  instruments  operating  on  the 
Island  of  Manus,  Papua,  New  Guinea, 
and  later  will  have  other  sites  in  the 
Tropical  Western  Pacific;  and  the  third 
site  in  the  North  Slope  of  Alaska  region. 

(3)  The  extension  of  fundamental 
research  results  or  methodolo^  to  the 
development  and  evaluation  of  new 
analytic  methods  and  algorithms  that 
take  advantage  of  ARM  data.  Methods 
and  algorithms  that  are  proposed  to 
evolve  from  these  efforts  must  be 
suitable  for  automated  use  in  the  routine 
processing  of  ARM  data  streams. 
Successful  applications  will  use  data 
from  current  or  projected  ARM 
instruments  (singly,  in  combination,  or 
in  combination  with  data  from  outside 
the  ARM  program,  e.g.  Satellite  data),  to 
provide  new  ARM  community  data 
streams  of  high  credibility  and 
useability  within  the  ARM  Science 
Team. 

(4)  The  development  of  advanced 
instrumentation  for  high  accuracy/ 
precision  radiometric  observations  and 
for  proHling  of  all  three  phases  of  water 
in  the  atmosphere  and  lower 
stratosphere.  Short  wave  radiometry  is 
of  particular  present  interest. 

The  use  of  ARM  data  to  support 
activities  in  other  programs  with  goals 
related  to  those  of  ARM  through  non- 
ARM  funded  participation  in  the  ARM 
Science  Team  is  encouraged. 
Researchers  whose  activities  align  with 
ARM  goals  and  for  whom  this  is  a 
desirable  option  are  encouraged  to 
contact  the  ARM  Program  Office. 

One  of  the  major  scientific  objectives 
of  the  Environmental  Sciences  Division 
(ESD)  is  to  improve  the  performance  of 
predictive'models  of  the  Earth's  climate 
and  to  thereby  make  predictions  of  the 
response  of  the  climate  system  to 
increasing  concentrations  of  greenhouse 
gases.  The  purpose  of  the  ARM  Program 
is  to  improve  the  treatment  of  radiation 
and  clouds  in  the  models  used  to 
predict  future  climate,  particularly  the 
General  Circulation  Models  (GCMs). 
This  program  is  one  element  of  a  major 
effort  to  improve  the  quality  of  current 
models  and  to  support  the  development 
of  sets  of  climate  models  capable  of 
making  regional  prediction  of  climate 
and  climate  change.  The  major 
component  of  the  ARM  Program  is  an 
experimental  testbed  for  the  study  of 
models  of  the  terrestrial  radiation  field, 
properties  of  clouds,  the  full  life  cycle 
of  clouds,  and  the  incorporation  of  these 
process-level  models  into  climate 
models.  This  testbed  is  referred  to  as  the 
Qoud  and  Radiation  Testbed  (CART). 
The  first  ARM  CART  site  began 


operation  in  criendar  year  1992,  with 
instruments  spread  over  an  area  of 
approximately  60.000  sq.  km.,  centered 
on  Lamont,  Oklahoma.  The  Tropical 
Western  Pacific  (TWP)  site  will  consist 
initially  of  island-based  suites  of 
instrumentation  focused  on  cloud  and 
radiative  properties  in  the  tropical 
ocean  environment.  The  first  of  the 
TWP  Atmospheric  Radiation  and 
Clouds  Stations  (ARCS)  is  operating  on 
the  island  ofManus,  Papua  New 
Guinea,  and  the  second  is  planned  for 
Nauru  in  1998.  Similar  instrumentation 
will  be  deployed  to  a  North  Slope  of 
Alaska  site  late  in  1997. 

To  ensure  that  the  program  meets  the 
broadest  needs  of  the  research 
community  and  the  specific  needs  of  the 
DOE,  ESD,  successful  applicants  will 
participate  as  ARM  Science  Team 
members  along  with  selected  scientists 
from  other  ESD  programs  that  relate  to 
the  ARM  Program.  Costs  for 
participation  in  ARM  Science  Team 
meetings  and  subcommittee  meetings 
should  be  based  on  two  trips  of  1  week 
each  to  Washington,  D.C.,  and  two  trips 
of  3  days  each  to  Chicago,  Illinois. 

Successful  applicants  for  continuation 
or  enhancement  of  previously  awarded 
grants  will  demonstrate  (a)  the 
continued  relevance  of  their  work  to  the 
goals  of  the  ARM  Program;  (b)  the 
quality  and  relevance  of  work 
conducted  under  previous  support  to 
the  goals  of  the  ARM  Program, 
including  a  listing  of  publications  and 
presentations;  and  (c)  relevant 
contribution  to  the  development  of  the 
ARM  program  under  previous  funding. 
Applications  should  include  a  special 
section  covering  items  (b)  and  (c) 
entitled  "Accomplishments  Under 
Previous  Support." 

Successful  applicants  for  grants  in 
support  of  modeling  of  clouds  and 
radiation  will  demonstrate  the  role  of 
their  research  in  the  improvement  of 
GCMs  and/or  related  models  and 
delineate  the  path  that  their  results  will 
take  to  make  those  improvements. 
Successful  applicants  will  be  involved 
in  one  or  more  of  three  activities:  (a)  the 
development  of  models  and 
parameterization  of  radiative  transfer  or 
cloud  processes,  including  aerosol 
effiects,  or  the  testing  of  these  models  in 
GCMs  or  process-level  models;  (b) 
experimental  studies  at  CART  facilities 
to  test  elements  of  models  and  their 
performance  or  to  obtain  key  laboratory 
data;  and/or  (c)  the  analysis  of  existing 
data.  Including  field  data  and  satellite 
data,  to  support  model  development  or 
testing. 

Successful  applicants  for 
participation  in  the  development  of  new 
analytic  methods  and  derived  data 


products,  will  demonstrate  how  the 
proposed  efforts  support  the  ARM 
Science  Team  members  involved  in  the 
other  cat^ories  of  research. 
Applica^ons  in  this  area  must  recognize 
that  theprogram  has  a  developed 
infrastructure  for  data  treatment  and 
distribution.  The  support  looked  for  in 
this  area  involves  a  deeper  more 
sophisticated  algorithmic  approach  than 
presently  in  use.  The  successful 
applications  will  accent  a  strong 
scientific  approach  to  the  problem  of 
data  fusion. 

Because  ARM  is  well  into  its  intended 
life  cycle,  successful  applicants  for 
participation  in  the  ARM  instrument 
development  program  will  meet  either 
(1)  immediate  and  near-term  needs  of 
the  ARM  Program  for  improved 
radiometric  sensors,  both  broad-band 
and  spectrally  resolved  or  for 
instruments  capable  of  high-precision 
radiometric  calibration,  or  (2) 
immediate  and  near-term  needs  of  the 
ARM  Program  for  improved  systems  for 
the  measurement  of  the  spatial 
distribution  of  all  three  phases  of  water, 
with  particular  emphasis  on  vertical 
profiles.  In  each  case  the  application 
should  contain,  in  appropriate  detail,  a 
discussion  of  the  accuracy  and  precision 
of  the  proposed  measurement 
methodology  as  a  function  of 
wavelength  or  altitude  respectively,  and 
the  relevance  of  the  proposed 
measurements  to  test  models  of 
atmospheric  radiative  processes.  It  has 
been  suggested  that  the  data  available 
from  the  array  of  instruments  planned 
or  in  place  in  the  program  suffer  from 
too  little  strongly  calibrated  short  wave 
data.  Applications  which  address  this 
concern  in  the  near  term  are  anticipated 
to  be  of  high  interest. 

Participants  in  the  adjunct  ARM 
Science  Team  will  apply  ARM  data  to 
research  programs  of  interest  to  DOE 
and  related  to  ARM  goals,  but  are 
funded  by  other  sources.  While  ARM 
data  is  available  through  the  ARM  Data 
Archive  at  Oak  Ridge  National 
Laboratory,  ARM  Science  Team 
participation  provides  investigators  the 
opportunity  to  receive  tailored  data 
products  fit)m  the  ARM  Experiment 
Center  at  Pacific  Northwest  Laboratory 
and  the  opportunity  to  participate  in  the 
design  of  ARM  facilities  and 
experiments.  While  there  will  not  be 
funds  to  support  the  research  of 
applicants  under  this  portion  of  this 
notice,  some  funds  may  be  available  to 
support  the  travel  of  successful 
applicants  to  participate  in  ARM 
Science  Team  activities  as  indicated 
below.  Research  interest  and  objectives 
must  be  strongly  related  to  the  general 
goals  of  ARM  outlined  above;  Global 
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Enogy  and  Water  Experiment  (GEWEX) 
and  its  associated  programs;  the  study  of 
aerosols  and  their  eflect  on  the  radiative 
transfer,  including  visibility  studies; 
and  the  transfer  of  UV-B  radiation 
through  the  atmosphere. 

The  efforts  proposed  in  support  of  all 
five  categories  should  have  as  a  focus 
the  conduct  of  research  using  the  CART 
fecilities  either  in  operation  or  being 
developed  for  ARM.  Successful 
applicants  will  participate  in  the 
continuing  development  of  the  detailed 
experimental  approaches  for  CART  and 
guide  the  evolving  development  and 
acquisition  of  the  experimental 
equipment. 

It  IS  anticipated  that  approximately 
$3,000,000  will  be  available  for  awards 
in  fiscal  year  1998,  contingent  upon 
availability  of  appropriated  funds. 
Multiple  year  funding  of  awards  is 
expected,  also  contingent  upon 
availability  of  funds.  The  allocation  of 
funds  within  the  research  areas  will 
depend  on  the  number  and  quality  of 
the  applications  received.  It  is 
anticipated  that  a  substantial  fraction  of 
the  funds  will  support  continuation  of 
existing  research.  Typical  BSD  awards 
are  $200,000  per  year,  but  range  from 
$50,000  to  $600,000.  Information  about 
development,  submission,  and  the 
selection  process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Program.  The  Application 
Guide  is  available  from  the  U.S. 
Department  of  Energy,  Office  of  Health 
and  Environmental  Research, 
Environmental  Sciences  Division,  ER- 
74, 19901  Germantown  Road. 
Germantown,  MD  20874-1290. 
Telephone  requests  may  be  made  by 
calling  (301)  903-3338.  Electronic 
access  to  ER's  Financial  Assistance 
Guide  is  possible  via  the  Internet  using 
the  following  WWW  site  address:  http:/ 
/www  .er.  doe.gov/productionygrants/ 
grants.htrol. 

Collaborative  applications  are 
encouraged.  Awards  are  anticipated  to 
beon  on  or  about  November  1, 1997. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
five  (25)  doubled-spaced  pages.  For 
applications  requesting  continuation  or 
enhancements  to  previously  awarded 
grants,  the  "Accomplishments  Under 
Previous  Support"  section  should  not 
exceed  ten  (10)  adcfitional  double- 
spaced  pages.  An  abstract  of  less  than 
200  words  must  be  included  with  the 
application.  Lengthy  ap{)endices  are 
discoura^. 

Techmcal  information  on  the  ARM 
Program  is  available  from  the  ARM 
Prt^ram  Office  at  Pacific  Northwest 


Laboratory,  P.O.  Box  999,  Richland.  WA 
99352,  telephone  (509)  375-6964,  or 
from  the  Office  of  Scientific  and 
Technical  Information,  P.O.  Box  62,  Oak 
Ridge,  TN  37831,  telephone  (615)  576- 
8401. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  January  17, 
1997. 

John  Rodney  Clark, 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research. 
[FR  Doc.  97-1866  Filed  1-24-97;  8:45  am] 

BILUNO  COOe  e480-01-P 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 26-001] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

January  21. 1997. 

Take  notice  that  on  January  15, 1997, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  revised  tariff  sheets, 
proposed  to  be  effective  January  1, 1997. 

Iroquois  states  that  the  instant  filing  is 
to  comply  with  the  directives  of  the 
Commission's  December  31, 1996  order 
issued  in  Docket  No.  RP97-126. 
Iroquois  also  requests  a  waiver  of 
Section  154.203(b)  to  permit  it  to  make 
certain  other  changes  not  required  by 
the  Deceml>er  31  order. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  parties,  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaalieU, 
Secretary. 

(PR  Doc  97-1834  Filed  1-24-97;  8:45  am] 
MUWQ  oooc  fnr-oi-M 


[Docket  No.  RP97-196-001] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

January  21, 1997. 

Take  notice  that  on  January  16. 1997, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  with  an  effective  date  of 
December  31, 1996: 

Substitute  First  Revised  Sheet  No.  188 
Substitute  First  Revised  Sheet  No.  189 

Mid  Louisiana  states  that  the  filing  of 
the  Revised  Tariff  Sheet  is  in  response 
to  Commission  Letter  Order  dated 
January  8, 1997,  wherein  the 
Commission  directed  Mid  Louisiana  to 
revise  certain  portions  of  Mid 
Louisiana's  previous,  December  16, 
1996,  filing. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Commission's  Regulations,  Mid 
Louisiana  respectfully  requests  waiver 
of  any  requirement  of  tKe  Regulations  in 
order  to  permit  the  tendered  tariff  sheets 
to  become  effective  December  31, 1996, 
as  submitted. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-1835  Filed  1-24-97;  8:45  am] 
BiujNG  cooc  cnr-oi-M 


[Docket  No.  CP97-197-«0Q] 

Shell  Gas  Pipeline  Company;  Notiiee  of 
Request  Under  Blanket  Authorization 

January  21, 1997. 

Take  notice  that  on  December  30. 
1996,  Shell  Gas  Pipeline  Company 
(SGPC)  200  North  Daify  Ashford, 
Houston,  Texas  77079,  filed  in  Docket 
No.  CP97-197-000  a  request  purstiant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  establish  a 
new  delivery  point  in  Plaquemines 
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Parish,  Louisiana,  under  Shell's  blanket 
certificate  issued  in  Docket  No.  CP97- 
172-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  SGPC  proposes  to 
establish  a  new  delivery  point  to 
Southern  Natural  Gas  Company 
(Southern)  at  the  Venice  Gas  Plant  in 
Plaquemines  Parish,  Louisiana,  by 
constructing  approximately  10  feet  of 
16-inch  piping  and  appurtenances  to  tie 
into  SGPC's  16-inch  transfer  piping 
facilities  at  the  Venice  Plant  yard.  The 
new  delivery  point  would  be 
established  from  SGPC's  Mississippi 
Canyon  Gathering  System  (MCGS)  to 
Southern  and  would  have  no  impact  on 
SGPC's  authorized  rates.  SGPC  indicates 
that  up  to  150  MMcf/day  of  natural  gas 
can  be  delivered  to  Southern  at  this  new 
point.  SGPC  also  indicates  that  the  new 
point  will  have  no  change  in  the  600 
MMcf/day  capacity  of  the  30-inch 
MCGS. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vtrithin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 

Secretary.  ~~ 

IPR  Doc.  97-1830  Filed  1-24-97;  8:45  am) 
■LUNQ  CODE  inr-pi-M 


[Doetot  No.  RP97-78-001] 

South  Georgia  Natural  Gas  Company; 
Notice  of  Refund  Report 

January  21,1997. 

Take  notice  that  on  December  19, 
1996,  South  Georgia  Natural  Gas 
Company  (South  Georgia)  tendered  for 
filing  its  refund  report. 

South  Georgia  states  that  the  refund 
report  sets  forth  the  amount  refunded  on 
November  22, 1996  to  all  shippers  who 
paid  the  volumetric  take-or-pay. 
surcharge  during  October  1996. 


South  Georgia  states  that  copies  of  the 
filing  have  been  served  to  all  parties 
listed  on  the  official  service  lists 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CashoU, 
Secretary. 

[PR  Doc.  97-1833  Filed  1-24-97;  8:45  am) 
BiujNQ  COM  cnr-ei-M 


[Proiectfto.  460-001] 

City  of  Tacoma,  Washington;  Notice 
Requiring  Service  of  IMotion  for  Late 
Intervention 

January  21, 1997. 

On  March  27, 1996,  the  Skokomish 
Watershed  Coalition  (Coalition)  filed  a 
late  motion  to  intervene  in  the  above- 
captioned  proceeding.  However,  the 
Coalition's  motion  did  not  include  a 
certificate  of  service,  as  required  by  Rule 
2010  of  the  Commission's  Rules  of 
Practice  and  Procedure.  See  18  CFR 
385.2010(a).  As  a  result,  it  appears  that 
parties  to  these  proceedings  may  not 
have  been  served  and  may  not  have  had 
an  opportimity  to  file  answers  to  the 
Coalition's  late  motion.  , 

The  Coalition  will  not  be  required  to 
refile  its  motion  to  intervene.  However, 
before  the  Commission  considers 
whether  to  grant  late  intervention,  the 
Coalition  must  serve  a  copy  of  this 
motion  on  each  person  whose  name 
appears  on  the  official  service  list  for 
this  proceeding,  and  file  a  certificate  of 
^service  with  the  Commission.  The  15- 
day  period  for  filing  answers  to  the 
Coalition's  motion  will  begin  as  of  the 
date  that  the  Coalition  files  its  certificate 
of  service.  See  18  CFR  385.213(d). 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-1832  Filed  1-24-97;  8:45  am] 
BNJJNO  COM  f717-01-M 


(Docket  No.  QT97-15-000] 

Transcontinentai  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

January  21,1997. 

Take  notice  that  on  December  9, 1996. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
fihng  writh  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  of  a  refund  report  in 
accordance  with  Section  8.01(i)  of 
Transco's  NIPP»-SE  Rate  Schedules  x- 
315,  x-318,  and  x-324. 

Transco  states  that  on  June  11, 1996, 
it  received  a  refund  report  from  National 
Fuel  Gas  Supply  Corporation  (National 
Fuel)  related  to  transportation  which 
Transco  utilized  to  render  service  under 
its  Rate  Schedules  NIPPs-SE.  LSS,  and 
SS-2  for  the  time  period  6/1/95  to  3/31/ 
96.  An  error  in  the  calculation  of  the 
NIPPS-SE  portion  of  the  refund, 
resulted  in  an  over-refunded  amount  to 
Transco.  With  an  original  Demand  Flow 
Through  Refund  of  $126,048.26  and  a 
corrected  Demand  Flow  Through  of 
$73,550.10  the  adjustment  is  $52,498.16 
which  Transco  paid  National  Fuel  on 
November  27, 1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214  or 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  28, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  bcNCome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasiwU. 
Secretary. 

(FR  Doc.  97-1831  Filed  1-24-97;  8:45  am) 
MLUNO  COM  <717-«1-M 


[Docket  No.  RP97-229-000] 

U-T  Offshore  System;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  21. 1997. 

Take  notice  that  on  January  16, 1997, 
U-T  Offshore  System  (U-TOS)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  become 
effective  February  1, 1997: 

Fourth  Revised  Sheet  No.  4, 
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Second  Revised  Sheet  No.  33, 
Second  Revised  Sheet  No.  34, 
Original  Sheet  No.  34A. 
First  Revised  Sheet  No.  54, 
Second  Revised  Sheet  No.  54A,  and 
Fifth  Revised  Sheet  No.  73 

U-TOS  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  October  12,  1993,  letter 
order  in  the  captioned  proceeding,  U-T 
Offshore  System,  65  FERC  161,054 
(1993)  that  approved  U-TOS'  line  pack 
settlement.  In  addition,  take  notice  that 
U-TOS  also  filed,  also  assertedly  in 
compliance  with  such  Commission 
letter  order.  Final  Reports  of  line  pack 
surcharge  collections  and  payments 
which  reflect  the  completion  of  the  line 
pack  cost  recovery  and  disbursement 
process  as  of  December  20, 1996. 

U-TOS  states  that  the  purpose  of 
these  filings  is  to  reflect  the  completion 
of  the  line  pack  recovery  and 
disbursement  process  contemplated  by 
its  approved  line  pack  settlement,  and 
the  removal  of  the  line  pack  commodity 
surcharge  provisions  that  were 
contained  in  Section  15  of  the  General 
Terms  and  Conditions  and  related 
provisions  of  U-TOS'  tariff  in  light  of 
such  completed  process. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

UkD.CulMU. 
Secretary. 
(FR  Doc.  97-1838  Filed  1-24-97;  8:45  am] 

MUMQ  coot  CTIT-OI-M 


[Doclwt  No.  RP97-220-001] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  21, 1997. 

Take  notice  that  on  January  13. 1997. 
Williams  Natural  Gas  Company  (WNG). 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  Second  Revised 


Volume  No.  1,  Substitute  Third  Revised 
Sheet  Nos.  8C  and  8D,  with  the 
proposed  effective  date  of  February  1, 
1997. 

WNG  states  that  on  December  31, 
1996,  it  filed,  pursuant  to  Article  14  of 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  its  first  quarter  1997 
repwrt  of  take-or-pay  buyout,  buydown 
and  contract  reformation  costs  and  gas 
supply  related  transition  costs,  and  the 
application  or  distribution  of  those  costs 
and  refunds. 

WNG  states  that  the  instant  filing  is 
being  made  to  revise  Schedule  4  of  the 
original  filing  to  reflect  revision  of 
certain  customers'  January  MDTQ's 
which  were  not  finalized  until  after 
January  1, 1997.  All  other  aspects  of 
WNG's  December  31  filing  are 
unchanged. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

IFR  Doc.  97-1836  Filed  1-24-97;  8:45  am] 
BiLUNO  cooe  CTir-OI-M 


[Doclcet  No*.  RP97-227-000  and  TM97-2- 
49-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  21. 1997. 

Take  notice  that  on  January  14, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2,  the  following 
revised  tariff  sheets  to  become  effective 
January  1. 1997: 


Second  Revised  Volume  No.  1 

Twenty-second  Revised  Sheet  No.  15 
Twenty-fifth  Revised  Sheet  No.  16 
Twenty-second  Revised  Sheet  No.  18 
Nineteenth  Revised  Sheet  No.  21 

Original  Volume  No.  2 

Sixty-sixth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  it  has 
determined  that  the  take-or-pay 
amounts  associated  with  Docket  No. 
RP96-93-000  have  been  fully  recovered 
as  of  December  31, 1996.  As  a  result,  the 
instant  tariff  sheets  reflect  the 
elimination  of  the  throughput  surcharge 
associated  with  Docket  No.  RP96-93- 
000,  effective  January  1, 1997.  Williston 
Basin  further  states  that  it  will  file  a 
final  reconciliation  of  such  throughput 
surcharge  at  the  time  of  its  next  annual 
reconciliation,  to  be  filed  May  30, 1997, 
at  which  time  all  appropriate 
accounting  will  be  finalized.  At  that 
time,  Williston  Basin  will  propose  a 
mechanism  for  final  disposition  of  any 
overcollections. 

Williston  Basin  also  states  that  on 
December  31, 1996,  it  filed  its  Semi- 
annual Fuel  Reimbursement  Adjustment 
filing  in  Docket  No.  TM97-2-49-000. 
The  tariff  sheets  in  that  filing  reflected 
an  effective  date  of  February  1, 1997. 
Therefore,  Williston  Basin  filed  the 
following  revised  tariff  sheets  to  its 
December  31, 1996  filing  in  Docket  No. 
TM97-2-49-000  to  reflect  the  reduction 
in  the  take-or-pay  surcharge  reflected  in 
the  instant  filing: 

Second  Revised  Volume  No.  1 

Sub  Twenty-first  Revised  Sheet  No.  15 
Sub  Twenty-fourth  Revised  Sheet  No.  16 
Sub  Twenty-first  Revised  Sheet  No.  18 
Sub  Eighteenth  Revised  Sheet  No.  21 

Origioal  Volume  No.  2 

Sub  Sixty-fifth  Revised  Sheet  No.  IIB 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.W..  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
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available  for.public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary.  — 

[FR  Doc.  97-1837  Filed  1-24-97;  8:45  ami 

MLUNQ  CODE  (TIT-OI-M 


[Docket  No.  CP«7-156-00(q 

Hopkinton  LNG  Corporation;  Notice  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed 
Hopkinton  LNG  Project  and  Request 
for  Comments  on  Environmental 
Issues 

January  21, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  operation  of  facilities  at  the 
Hopkinton,  Massachusetts  LNG  Plant. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project.* 

Summary  of  the  Proposed  Project 

Hopkinton  LNG  Corporation 
(Hopkinton)  is  seeking  approval  to 
operate  in  interstate  commerce  an 
existing  liquefied  natural  gas  (LNG) 
peak-shaving  facility  located  in 
Hopkinton,  Massachusetts.  The  facility 
is  owned  by  Hopkintpn  and  operated 
and  maintained  by  Air  Products  and 
Chemicals,  Inc.  (APCI).  The  LNG  facility 
is  currently  operated  to  provide  LNG 
storage,  liquefaction,  and  vaporization 
services  to  Commonwealth  Gas 
Company  (Commonwealth), 
HC|pkinton's  afRliated  local  distribution 
company.  Commonwealth  no  longer 
needs  as  much  of  Hopkinton 's  capacity 
to  support  its  local  distribution 
operations  as  it  has  in  the  past. 
Therefore,  Hopkinton  requests 
authorization  to  lease  to  COM/Energy 
Resources,  Inc.  (Resources),  its  affiliated 
marketing  company,  the  capacity  in  the 
Hopkinton  LNG  facility  that  is  not 
required  by  Hopkinton  to  serve 
Commonwealth  on  a  firm  basis. 
Resources  would  use  the  leased  capacity 
to  support  its  own  natural  gas  marketing 
activities  and  would  not  provide  any 
LNG  storage,  liquefaction,  or 
vaporization  services  to  third  parties. 


Existing  Facilities 

The  Hopkinton  LNG  Plant  was 
constructed  in  1967  and  consists  of 
natural  gas  liquefaction,  LNG  storage, 
and  LNG  revaporization  facilities.  The 
plant  was  designed  to  supply 
Commonwealth's  gas  utility  needs  by 
liquefying  and  storing  natural  gas  in  the 
summer  for  revaporization  during  peak 
periods  in  the  winter  heating  season. 
The  Hopkinton  LNG  Plant  has  a  design 
liquefaction  rate  of  17  million  cubic  feet 
per  day  (MMCFD)  and  a  sendout 
capacity  of  240  MMCFD.  The  LNG  is 
stored  in  three  290,000-barrel  LNG 
storage  tanks. 

The  Hopkinton  LNG  Plant  receives 
gas  for  liquefaction  and  storage  through 
the  facilities  of  Tennessee  Gas  Pipeline. 
Although  not  used  to  date,  the  plant  is 
also  able  to  receive  gas  through  the 
facilities  of  Algonquin  Gas 
Transmission.  Additionally,  the  plant 
can  receive  LNG  by  tanker  truck. 

Proposed  Facilities 

Hopkinton  does  not  propose  any  new 
facilities  or  any  modifications  to 
existing  facilities.  The  Hopkinton  LNG 
Plant  would  continue  to  be  operated 
and  maintained  by  APCI  on  behalf  of 
Hopkinton. 

The  location  of  the  Hopkinton  LNG 
Plant  is  shown  in  appendix  1.^ 

Land  Requirements  for  Construction 

No  additional  land  is  required  since 
Hopkinton  does  not  propose  any 
additions  or  modifications  to  the 
existing  facility. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
certificate  of  public  convenience  and 
necessity.  NH'A  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 


'  Hopkinton  LNG  Corporation's  application  was 
filed  under  Section  7  of  the  Natural  Gas  Act  and  ' 
Part  157  of  the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Fedenl  Regiiter.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street.  NE, . 
Washington,  DC  20426.  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

Because  the  LNG  plant  is  an  existing 
facility  and  no  new  additions  or 
modifications  are  proposed,  the  EA  will 
focus  on  the  operation  of  the  proposed 
project,  the  cryogenic  design  aspects  of 
the  plant,  and  public  safety  including 
LNG  trucking. 

Prior  to  finalizing  the  EA,  the  FERC 
staff  will  meet  with  representatives  of 
Hopkinton  (time  and  location  to  be 
noticed  at  a  later  date)  to  conduct  a 
cryogenic  design  and  engineering 
review  of  the  LNG  facility  at  Hopkinton, 
Massachusetts. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact,  the  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your  -  • 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE., 
Washington,  DC  20426: 

•  Reference  Docket  No.  CP97-1 56- 
000; 

•  Send  a  copy  of  your  letter  to:  Mr. 
James  Dashukewich,  EA  Project 
Manager,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
71-44,  Washington,  DC  20426;  and 

•  Mail  your  comments  so  that  they 
are  received  in  Washington,  DC  on  or 
before  February  14, 1997. 

Becoming  an  Intenrenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  an  "intervenor".  Among 
other  things,  intervenors  have  the  right 
to  receive  copies  of  case-related 
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Commission  documents  and  Hlings  by 
other  intervenors.  Likewise,  each 
intervenor  must  provide  copies  of  its 
filings  to  all  other  parties.  If  you  want 
to  become  an  intervenor,  you  must  file 
a  motion  to  intervene  according  to  Rule 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  {18  CFR 
385.214)  (see  appendix  2). 

Filing  of  timely  motions  to  intervene 
in  this  proceeding  should  be  made  on  or 
before  February  14, 1997.  Once  this  date 
has  passed,  parties  seeking  to  Hie  late 
interventions  must  show  good  cause,  as 
required  by  section  385.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  scoping  comments  considered. 

If  you  are  interested  in  obtaining 
detailed  maps  of  this  project,  or 
procedural  information,  contact  Mr. 
James  Dashukewich,  EA  Project 
Manager,  at  (202)  208-0117. 
Lois  D.  Caahell, 
Secretary. 

jFR  Doc.  97-1829  Filed  1-24-97;  8:45  am) 
BHJJNQ  COM  C717-ei-M 

P>oclwt  No.  CP97-03-000] 

Viking  Gas  Transmission  Comf>any; 
Notica  of  Intent  to  Prepare  an 
Environmantal  Assessment  for  the 
Proposed  Vildng  1997  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

January  21, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  wrill 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
faciUties,  about  29.4  miles  of  24-inch 
diameter  loop,  23,500  horsepower  (hp) 
of  compression,  and  a  meter  station, 
proposed  in  the  Viking  1997  Expansion 
Project.!  7)^s  £a  will  be  used  by  the 
Commission  in  its  decisionmaking 
process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Sommaiy  of  the  PropoMd  Prefect 

Viking  Gas  Transmission  Company 
(Viking)  wants  to  expand  the  capacity  of 
its  fecilities  in  Minnesota  to  transport  an 
additional  61,300  dekatherms  per  day  of 
natural  gas  to  various  customers 
including  a  municipal  utility,  a  local 


distribution  company,  marketers,  and 
other  end  usets.  Viking  seeks  authority 
to  construct  and  operate  the  following 
facilities  in  Minnesota: 

•  9.1  miles  of  loop  in  Kittson  County; 

•  11.9  miles  of  loop  in  Polk  Cotmty; 

•  7.1  miles  of  loop  in  Norman  and 
Clay  Counties; 

•  The  Perham  Meter  Station  in  Otter 
Tail  County; 

•  Piping  and  valves  at  various 
existing  facilities; 

•  Crossover  assemblies  at  the  end  of 
each  new  loop; 

•  4,700  horsepower  (hp)  of 
compression  at  each  of  the  following 
existing  compressor  stations: 

— Angus  Compressor  Station  in  Polk 

County; 
— Ada  Compressor  Station  in  Norman 

County; 
— Frazee  Compressor  Station  in  Otter 

Tail  County; 
— Staples  Compressor  Station  in  Todd 

County;  and 
— Milaca  Compressor  Station  in  Mille 

Lacs  County 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^  If  you  are 
interested  in  obtaining  detailed  maps  of 
a  speciflc  portion  of  the  project,  or 
procedural  information,  contact  the 
Project  Manager  identified  at  the  end  of 
this  notice. 

Land  Requirements  for  Construction 

Construction  of  the  loops  would 
require  about  355  acres  of  land, 
including  about  302  acres  of  existing 
right-of-way.  No  new  permanent  right- 
of-way  would  be  required  for  this 
proposal.  All  construction  at  the 
compression  stations  would  take  place 
within  the  existing  fenced  yard.  The 
new  Petham  Meter  Station  would 
require  about  0.3  acre  of  land.  Following 
construction,  all  areas  would  be  restored 
and  allowed  to  revert  to  their  former 
use,  except  for  the  Perham  Meter 
Station. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 


<  Viking  Gm  Transmission  Company's  application 
was  filed  with  the  Commission  under  Section  7  of 
the  Natural  Gas  Act  and  Part  157  of  the 
Coauniasioo's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regiater.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street, 
N.E..  Washington.  D.C  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail 


scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encotiraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  und«'  these  general 
headings: 

•  Geology  and  soils. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Public  safety. 

•  Land  use. 

•  Cultural  resources. 

•  Air  quality  and  noise. 

•  Hazardous  waste. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  official 
landowners,  newspapers,  libraries,  and 
the  Commission's  o^cial  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Viking.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

»  A  total  of  345.3  acres  of  agricultural 
land,  of  which  341  acres  contains  prime 
farmland  soils,  would  be  disturbed  by 
construction. 

•  The  impact  of  noise  on  residences 
near  the  five  compressor  stations. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
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comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measores  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  yoiu* 
comments  are  received  and  properly 
recorded: 

•  Address  yoiu'  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St..  N.E.. 
Washington,  DC  20426; 

•  Reference  Docket  No.  CP97-93- 
000; 

•  Send  a  copy  of  your  letter  to:  Ms. 
Laura  Turner,  Project  Manager,  Federal 
Energy  Regulatory  Commission.  888 
First  St.,  N.E.,  PR-11.1,  Washington,  DC 
20426; and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  cm 
or  before  February  24, 1997. 

If  you  wish  to  receive  a  copy  of  the  EA, 
you  should  request  one  Grom  Ms.  Turner 
at  the  above  address. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervener". 
Among  other  things,  interveners  have 
the  ri^t  to  receive  copies  of  case- 
related  Commission  docxmients  and 
filings  by  other  interveners.  Likewise, 
each  intervener  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervepe  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention. 

Docket  No.  CP97-S3-O00 

You  do  not  need  intervener  status  to 
have  your  scoping  comments 
considered. 

Additional  procedural  information 
about  the  proposed  project  is  available 
fi>om  Ms.  Laura  Turner,  Project  Manager, 
at  (202) 208-0916. 
L(ritD.CMhdl. 
Secretary. 

(PR  Doc.  97-1828  Filed  1-24-97;  8:45  am] 
■UMO  OOM  STir-OlHi 


Sunshine  Act  Mseting 

January  22, 1997. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(A)  of 
the  Government  in  the  Simshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  FEDERAL 
ENERGY  REGULATORY 
COMMISSION. 

DATE  AND  TME:  January  29, 1997, 10:00 
a.m. 

PiACE:  Room  2C,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

*Note — Items  listed  on  the  agenda 
may  be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION 

:  Lois  D.  Cashell,  Secretary,  Telephone 
(202)  208-0400;  for  a  recording  listing 
items  stricken  firom  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  fwpers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

Content  Agenda— Hydro  666th  Meeting- 
January  29,  1997  R^uiar  Meeting  (1(MW 
AM.) 

CAH-1. 
Docketf  P-2105    042   Tacific  Gas  and 
Electric  Company 
CAH-2. 
Docket*  P-2232    319    DukePownr 
Company 
CAH-3. 

Docket*  P-4797    049    Cogeneration,  Inc 
CAH-4. 
Docket*  P-10S36    004    Public  Utility 
District  No.  1  of  Okanogan  County, 
Washington 
CAH-5. 
Docket*  P-1 388    001    Southern 
California  Edison  Company 
CAH-6. 
Docket*  P-1 389    001    Southern 
California  Edison  Company 
CAH-7. 
Docket*  P-4715    006    Felts  Mills  Eneigy 
Partners,  LP. 

Consent  Agenda— Electric 

CAB-1. 
Docket*  ER96-2401    OOO   Arizona  Public 
Service  Company 

Other*S  OA96-153    000    Arizona  Public 

Service  Company 
CAE-2. 
Docket*  ER97-678    000    New  England 

Power  Company 

Other*S  ER97-680    000    New  England 
Power  Company 
CAE-3. 

Docket*  ER97-703    000    Ensouice 
CAE-4. 


Docket*  ER97-30    000    iCincaid 
Generation,  LLC 
CAE-5. 

Docket*  ER97-772    000    Padficorp 
CAE-6. 
Docket*  ER96-2362    000    Tucson  Electric 
Power  Company 
CAE-7. 

Docket*  ER96-2  367    000 
Commonwealth  Edison  Company  hnd 
Commonwealth  Edison  Company  of 
Indiana,  Inc. 
CAE-6. 

Omitted 
CAE-9. 
Docket*  OA96-183    000    American 
Electric  Power  Service  Corporation 

Other*S  OA96-19    000    Northeast 

Utilities  Service  Company 
OA96-21    000    Public  Service  Company  of 

Colorado  and  Cheyenne  Light,  Fuel  and 

Power  Company 
OA96-38    000    Long  Island  Lighting 

Company 
OA9&-39    000    Florida  Power  k  Light 

Company 
OA96-70    000    Boston  Edison  Company 
OA96-73    000    Florida  Power  Corporation 
OA96-74    000    New  England  Power 

Company 
OA9&-76    000    Southern  California  Edison 

Company 
OA96-77    000    Consumers  Power  Company 
OA96-78    000    Detroit  Edison  Company 
OA96-79    000    Wisconsin  Public  Service 

Corporation 
OA96-114    000    Jersey  Central  Power  ft 

Light  Company,  Metropolitan  Edison 

Company  and  Pennsylvania  Electric 

Company 
OA96-116    000    Tampa  Electric  Company 
OA96-138    000    Consolidated  Edison 

Company  of  New  York 
OA96-153    000    Arizona  Public  Service 

Company 
OA96-158    000    Entergy  Services,  Inc 
OA96-165    000    Delmarva  Power  k  Light 

Company 
OA96-166    000    Commonwealth  Edison 

Company 
OA96-184    000    atizens  Utilities  Company 
OA96-194    000    Niagara  Mohawk  Power 

Corporation 
OA9&-195    000    New  York  State  Electric  k 

Gas  Corporation 
OA96-198    000    Carolina  Power  k  Light 

Company 
OA9&-200    000    El  Paso  Electric  Company 
OA96-204    000    Qeveland  Electric 

Illuminating  company  and  Toledo 

Edison  Company 
CAE-10. 
Docket*  ER96-2677    002    Central 

Louisiana  Electric  Company,  Inc 
CAE-11. 
Docket*  EL9S-53    000    Arizona  Public 

Service  Commission  v.  Entergy  Services. 

Inc. 
CAE-12. 
Docket*  EL9S-51    000    Midwest  Power 

Systems,  Inc. 
CAE-13. 
Docket*  ER92-592    005    Yankee  Atomic 

Electric  Company 


3892 


Federal  Register  /  Vol.  62,  No.  17  /  Monday,  January  27,  1997  /  Notices 


ISS 


2  7 


CoBwat  Agenda— Gu  and  OU 

CAG-1. 
Docketf  RP95-408    014    Columbia  Gas 
Tnnsmission  Company 

Otheris  RP95-408    017    Columbia  Gas 
Transmission  Company 
RP97-219    000    Columbia  Gas 

Transmission  Company 
CAG-2. 
Docket*  RPg7-200    000    Tennessee  Gas 
Pipeline  Company 
CAG-3. 

Omitted 
CAG^. 
Docket*  RPg>-213    000    CNG 
Transmission  Corporation 

Other*8  RP94-g6    020    CNG 
Transmission  Corporation 
CAG-5. 
Docket*  RP97-222    000    ANR  Pipeline 
Company 
CAG-6. 

Omitted 
CAG-7. 
Docket*  RP97-21 5    000    Williston  Basin 
Interstate  Pipeline  Company 
CAG-8. 
Docket*  RP97-220    000    Williams 
Natural  Gas  Company 

Other*S  RP89-183    069    Williams 
Natiiral  Gas  Company 
RP97-220    001    Williams  Natural  Gas 

Company 
CAG-9. 
Docket*  RP97-223    000    MidwestnnGas 
Transmission  Company 
CAG-10. 

Omitted 
CAG-11. 
Docket*  RP9S-197    021 
Transcontinental  Gas  Pipe  Line 
Corporation 

Other«SRP96-211    006 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-12. 
Docket*  RP96-31 7    000    Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-13. 
Docket*  RPg6-338    000    Texas  Eastern 
Transmission  Corporation 

Other*s  RP96-338    001    Texas  Eastern 
Transmission  Coipantion 
CAG-14. 
Dockett  RPg&-383    001    CNG 
Transmission  Corporatioo 
CAG-15. 
Docket*  RP97-13    001    East  Tennessee 
Natural  Gas  Company 
CAG-16. 
Docket*  RP97-91    000    Gasdel  PipeUne 
System,  Inc. 

Odier*S  RP97-92    000    Gasdel  Pipeline 
System,  Inc. 
RP97-163    000    WestGas  Interstate,  Inc. 
RP97-164    000    TexasOhio  Pipeline,  Inc 
CAG-1 7. 
Docket*  RP96-346    000    Southern 
Natural  Gas  Company 


Other*S  RP96-346    001    Southern 

Natural  Gas  Company 
CAG-18. 
Docket*  RP96-1 6    002    Natural  Gas 

Pipeline  Company  of  Amwica 

Other»S  RP93-36    016    Natural  Gas 
Pipeline  Company  of  America 
CAG-19. 
Docket*  RP96-341    001    Koch  Gateway 
Pipeline  Company 

Other*S  CP94-327    003    Koch  Gateway 
Pipeline  Company 
CP94-327    004    Koch  Gateway  Pipeline 

Company 
RP96-341    002    Koch  Gateway  Pipeline 

Company 
CAG-20. 

Omitted 
CAG-21. 
Docket*  RP97-57    001    NoramGas 
Transmission  Company 
CAG-22. 
Docket*  RP96-1 73    004    Williams 
Natural  Gas  Company 

C)ther*S  RP89-183    068    Williams 
Natural  Gas  Company 
CAG-23. 

Omitted 
CAG-24. 
Docket* RP96-200    012    NoramGas 
Transmission  Company 

Other*S  RP96-331    005    National  Fuel 

Gas  Supply  Corporation 
CAG-25. 
Docket*  RP97-71    002    Transcontinental 

Gas  Pipe  Line  Corporation 

Other*S  RP95-197    022 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-26. 

Docket*  RP96-390    002    Columbia  Gas 
Transmission  Corporation 

Other*S  RP96-389    002    Columbia  Gulf 
Transmission  Company 
CAG-27. 
Docket*  RP96-312    004    Tennessee  Gas 
Pipeline  Company 
CAG-28. 
Docket*  RP96-320    005    KochGatewray 
Pipeline  Company 
CAG-29. 

Omitted 
CAG-30. 
Docket*  RP95-197    020 
Transcontinental  Gas  Pipe  Line 
Corporation 

Other*S  CP95-737    003    Texas  Eastern 
Transmission  Corporation,  et  al. 
RP96-44    004  Transcontinental  Gas  Pipe 

Line  Corporation 
CAG-31. 
Docket*  RP95-1 12    018    Tennessee  Gas 
Pipeline  Company 
CAG-32. 
Docket*  RP92-137    037 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-33. 


Docket*  IS94-10    008 
Pipeline  Corporation 


Amerada  Hess 


Other«S  IS94-11    008    ARCO 

Transportation  Alaska,  Inc. 
IS94-12    008    BP  Pipelines  (Alaska)  Inc. 
Mobil  Alaska  Pipeline 


Exxon  Pipeline  Company 
Mobil  Alaska  Pipeline 


Unocal  Pipeline  Company 
Unocal  Pipeline  Company 
Arco  Transporation 

Phillips  Alaska  Pipeline 

Trans  Alaska  Pipeline 


IS94-13    007 

Company 
IS94-14    008 
IS94-15    0(^ 

Company 
IS94-16    008    Phillips  Alaska  Pipeline 

Corporation 
IS94-17  008 
IS94-31  008 
IS94-34    007 

Alaska,  Inc. 
IS94-38    008 

Corporation 
OR94-2    003 

System 
CAG-34. 
Docket*  MG96-16    001    Mojave  Pipeline 

Company 
CAG-35. 
Docket*  MG97-6    000    Iroquois  Gas 

Transmission  System,  LP. 
CAG-36. 
Docket*  RM96-1    003    Standards  for 

Business  Practices  of  Interstate  Natural 

Gas  Pipelines 
CAG-37. 
Docket*  CP9&-581    001    Midwestern  Gas 

Transmission  Company  and  Trunkline 

Gas  Company 
CAG-38. 
Docket  CPg6-104    001    Texas  Gas 

Transmission  Corporation 

Other*S  CP96-«30    001    Mississippi 
Valley  Gas  Company  V.  Texas  Gu 
Transmission  Dxparation 
CAG-39. 

Omitted 
CAG-40. 

Omitted 
CAG-41. 
Docket*  CP96-678    000    Garden  Banks 
Gas  Pipeline,  LLC 

Other*S  CP96-679    000    Garden  Banks 
Gas  Pipeline,  LLC 
CAG-42. 
Docket*  CP96-684    000    Interenergy 
Sheffield  Processing  Company 
CAG-43. 

Omitted 
CAG-44. 
DockettCP96-737    000    Texas-Ohio 
Pipeline,  Inc 

Other*S  CP96-737    001    TexasOhio 
Pipeline,  Inc 
CAG-15. 

Omitted 
CAG-^16. 
Docke»RM97-l    000    Applications  for 
Authorization  to  Construct,  C^wrate,  or 
Modify  Facilities,  et  al. 
CAG-47. 
Docket*  RP97-165    000    Alabama- 
Tennessee  Natural  Gas  Company 

Hydro  Agenda 
H-1.  Reserved 
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Electric  Agmu 

E-1. 
Reserved 

Oil  and  Gas  Agenda 

I.  Pipeline  Rate  Matters 
PR-1. 

Reserved 

II.  Pipeline  Certificate  Matters 
PC-1. 

Reserved 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-2016  Filed  1-23-97;  4:00  pml 
BILUNQ  CODE  triT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-S680-7I 

Agency  Information  Collection 
Activities:  Sutmisslon  for  0MB 
Review;  Comment  Request;  Conflict  of 
Interest 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Conflict 
of  Interest;  OMB  Control  No.  2030- 
0023:  expiration  date  3/31/96.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  26. 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Fanner  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1550.04. 

SUPPLEMENTARY  INFORMATION: 

Title:  Conflict  of  Interest  (OMB 
Control  No.  2030-0023;  EPA  ICR 
No.1550.04)  expiring  3/31/97.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Contractors  must  disclose  to 
EPA  contracting  offices  all  actual  or 
potential  conflicts  of  Interest,  and 
certify  to  this  on  either  a  work 
assignment  or  an  annual  basis.  The 
information  will  be  used  by  the  Agency 
to  mitigate  or  neutralize  all  conflicts. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 


15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  11/7/ 
96  (61  FR  57672).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  20  hours  and  20 
minutes  hours  per  response.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  to  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  emd 
maintaining  information,  and  disclosing 
and  providing  information;  to  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  to  search  data  sources;  to 
complete  and  review  the  collection  of  _ 
information;  and  to  transmit  or 
.  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  EPA 
contractors. 

Estimated  Number  of  Respondents: 
150. 

Frequency  of  Response:  68  per 
contract. 

Estimated  Total  Annual  Hour  Burden: 
207.450  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $9,919,650. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1550.04  and 
OMB  Control  No.  2030-0023  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street.  SW.,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,' Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW.. 
Washington.  DC  20503. 

Dated:  January  21, 1997. 
Joseph  Relieri 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-1879  Filed  1-24-97;  8:45  am] 
■HUNQCOOC 


[FRL-6680-61 

Agency  Information  Collection 
Activities  Under  OMB  Review; 
Standards  of  Performance  for  New 
Stationary  Sources;  Wool  Fit>erglass 
Insulation  Manufacturing  Plants 
(SubfMTt  PPP).  OMB«206(M)114.  EPA 
»1 160.05 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(a)(1)(D).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
for  Standards  of  Performance  for  New 
Stationary  Sources — Wool  Fiberglass 
Insulation  Manufacturing  Plants — NSPS 
Subpart  PPP  (OMB  #2060-0114) 
described  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  26, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.1160.05. 

SUPPLEMENTARY  INFORMATION: 

Title:  Standards  of  Performance  for 
Wool  Fiberglass  Insulation 
Manufacturing  Plants  (OMB  Control 
No.2060-0114;  EPA  ICR  No  1160.05, 
expiring  4/30/97).  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  Administrator  has 
judged  that  PM  emissions  from  wool 
fiberglass  insulation  manufacturing 
plants  cause  or  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare.  Owners/operators  of  wool 
fiberglass  insulation  manufacturing 
plants  must  notify  EPA  of  construction, 
modification,  startups,  shut  downs,  date 
and  results  of  initial  performance  test 
and  provide  semiannual  reports  of 
excess  emissions. 

In  order  to  ensure  compliance  with 
the  standards  promulgated  to  protect 
public  health,  adequate  reporting  and 
recordkeeping  is  necessary.  In  the 
absence  of  such  information 
enforcement  personnel  would  be  imable 
to  determine  whether  the  standards  are 
being  met  on  a  continuous  basis,  as 
required  by  the  Clean  Air  Act. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
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control  numlwr.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
30. 1996,  in  Federal  Register  Vol  61, 
Number  170.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1410  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  Bnancial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions: 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways,  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 
Respondents/Affected  Entities:  20. 
Estimated  Number  of  Respondents: 
20. 
Frequency  of  Response:  2. 
Estimated  Number  of  Responses:  40. 
Estimated  Total  Annual  Hour  Burden: 
1410  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $49,350. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1160.05  and 
OMB  Control  No.  2060-0114  in  any 
correspondence. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW..  Washington,  DC  20460 
and 
OfRce  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street.  NW., 
Washington,  DC  20503 

Dated:  January  21, 1997. 
loMph  Retzer,  Director, 
flegulatory  Information  Division. 
(PR  Doc.  97-1880  Filed  1-24-97;  8:45  am] 
SaXMO  COM  HUB  to  r 


{OPPTS-^42191;  FRL-«585-2] 
Endocrine  Disruptors;  Notice  of  Public 


AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  announcing  the 
second  meeting  of  the  Endocrine 
Disruptors  Screening  and  Testing 
Advisory  Committee  (EDSTAC),  a 
committee  established  under  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA)  to  advise  EPA 
on  a  strategy  for  screening  chemicals 
and  pesticides  for  their  potential  to 
disrupt  endocrine  function  in  humans 
and  wildlife. 

DATES:  The  meeting  will  begin  on 
February  5  at  9  a.m.  and  adjourn 
February  6  at  4  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Wjrndham  Warick  Hotel,  5701  Main 
Street  in  Houston,  Texas.  The  telephone 
number  at  the  hotel  is  713-526-1991; 
fax:  713-639-4545. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
technical  information,  contact  Dr. 
Anthony  Maciorowski  (telephone:  202- 
260-3048;  e-mail: 

maciorowski.tony@epamail.epa.gov)  or 
Mr.  Gary  Timm  (telephone:  202-260- 
1859;  e-mail: 

timm.gary@epamail.epa.gov)  at  EPA.  To 
obtain  additional  information  please 
contact  the  contractor  assisting  EPA 
with  meeting  facilitation  and  logistics: 
Ms.  Tutti  Otteson,  The  Keystone  Center, 
P.O.  Box  8606,  Keystone,  CO  80435; 
telephone:  970-468-5822;  fax:  970- 
262-0152;  e-mail: 
totteson@keystone.org. 
SUPPLEMENTARY  INFORMATION:  EPA's 
Office  of  Prevention,  Pesticides  and 
Toxic  Substances  is  taking  the  lead  for 
the  Agency  on  endocrine  disruption 
screening  and  testing  required  by  recent 
legislation  (i.e.,  reauthorization  of  the 
Safe  Drinking  Water  Act  and  passage  of 
the  Food  Quality  Protection  Act)  and 
has  formed  an  advisory  committee 
(EDSTAC)  to  provide  advice  and 
counsel  to  the  Agency  on  a  strategy  to 
screen  and  test  endocrine  disrupting 
chemicals  and  pesticides  in  humans.' 
fish,  and  wildlife.  The  first  EDSTAC 
meeting  was  held  on  December  12-13, 
1996  (61  FR  60280,  November  27, 1996) 
(FRL-5575-7). 

It  is  proposed  that  the  agenda  for  this 
meeting  include  the  following  topics: 
February  5 

1.  Comparative  endocrinology — an 
overview  of  the  basic  science  noting  the 
differences  between  mammals,  fish  and 
birds. 


2.  State  of  the  science  regarding 
endocrine  disruption. 

3.  Structure  activity  relationships. 

4.  Existing  screening  and  testing 
programs  and  protocols. 

5.  Public  comment  session. 

February  6 

1.  Discussion  and  approval  of 
principles  to  guide  the  screening  and 
tgsting  program. 

2.  ENscussion  and  approval  of 
membership  of  the  screening  and 
testing,  and  priority  setting  workgroups. 

Dated:  January  17, 1997. 

Ljnm  R.  Goidman, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc  97-1875  Filed  1-24-97;  8:45  am] 
BNJJNQ  coot  MM40-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  (OMB)  for 
Ftoviewr 

January  17, 1997. 

The  Federal  Commimications 
Commission  has  submitted  the 
following  information  collections  to 
OMB  for  review.  For  further  information 
contact  Dorothy  Conway,  Federal 
Communications  Commission,  (202) 
418-0217. 

In  Revision  of  ARMIS  Quarterly 
Report  (FCC  Report  43-01),  ARMIS 
USOA  Report  (FCC  Report  43-02), 
ARMIS  Joint  Cost  Report  (FCC  Report 
43-03),  ARMIS  Access  Report  (FCC 
Report  43-04),  ARMIS  Quarterly  Service 
Quality  Report  (FCC  Report  43-05). 
ARMIS  Semi-Annual  Service  Quality 
Report  (FCC  Report  43-06).  ARMIS 
Infrastructure  Report  (FCC  Report  43- 
07),  and  ARMIS  Operating  Data  Report 
(FCC  Report  43-08)  for  Tier  1 
Telephone  Companies  (released 
December  17, 1996),  CC  Docket  No.  96- 
193,  the  Common  Carrier  Biu«au 
implements  the  Commission's  Order  in 
Order  and  Notice  of  Proposed 
Rulemaking,  Reform  of  Filing 
Requirements  and  Carrier  Classification 
(Reporting  Requirements  (Order) 
released  September  12, 1996.  Rules 
requiring  the  filing  of  automated 
Reporting  Management  Information 
System  (ARMIS)  reports  more 
frequently  than  annually  were 
superseded  by  Section  402(b)(2)(B)  of 
the  Telecommunications  Act  of  1996. 
The  Commission,  therefore,  amended  its 
rules  with  the  issuance  of  the  Reporting 
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Requirements  Order.  Carriers  are  now 
required  to  file  all  ARMIS  reports  on  an 
annual  basis.  This  Order  revises  the 
form  and  content  of  these  reports  to 
facilitate  annual  filings.  In  this  Order,   - 
we  adopt  revisions  to  all  ARMIS  reports 
which  require  carriers  with  annual 
operating  revenues  for  the  preceding 
year  equal  to  or  above  the  indexed 
revenue  threshold  to  file  ARMIS  reports 
for  1996,  due  on  or  before  April  1, 1997. 
We  also  clarify  definitions  and  row 
descriptions  on  several  ARMIS  reports. 
These  clarifications  are  implemented  to 
provide  consistency  between  reports 
and  improved  understanding  of  existing 
requirements.  In  addition,  this  Order 
compiles  previously  adopted  ARMIS 
report  requirements  for  the  convenience 
of  report  filers.  While  many  of  these 
requirements  were  adopted  pursuant  to 
previous  Commission  orders,  others 
were  developed  through 
correspondence  with  the  industry  in  an 
effort  to  clarify  existing  procedures.  The 
full  text  of  the  Commission  Order  and 
detailed  instructions  for  the  completion 
of  the  reports,  which  incorporate  the 
changes  made  in  the  Order,  are  available 
for  public  inspection  in  the 
Commission's  Public  Reference  Room  at 
2000  L  Street,  N.W.,  Suite  812, 
Washington,  D.C.  20554  and  from  the 
International  Transcription  Service,  Inc. 
(ITS)  at  2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.  20037. 

The  Order  contains  new  and/or 
modified  information  collections.  The 
Order  has  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (PRA).  The  Commission  has 
updated  its  November  1996  paperwork 
submissions  made  for  the  collections 
identified  below  (which  are  currently 
under  0MB  review)  to  0MB  to  reflect 
the  new  and/or  modified  collections  in 
the  Order.  OMB  is  asked  to  approve  the 
changes  adopted  in  the  Order  in 
addition  to  any  requirements  in  the 
ori^al  submissions. 

Trie  Commission,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
burdens,  invites  the  general  public  and 
the  Office  of  Management  and  Budget 
(OMB)  to  comment  on  the  follovdng 
information  collections  contained  in  the 
Order  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13.  Written  comments  by  the 
public  on  the  proposed  and/or  modified 
information  collections  are  due  30  days 
after  date  of  publication  in  the  Federal 
Register.  OMB  notification  of  action  is 
due  on  February  24, 1997.  Comments 
should  address:  (a)  Whether  the 
proposed  or  modified  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Federal  Communications  Commission 

OMB  Control  Number:  3060-0395. 

Title:  Automated  Reporting  and 
Management  Information  Systems 
(ARMIS)— Sections  43.21  and  43.22. 

Form  No.:  FCC  Reports  43-02,  43-05. 
43-07. 

Type  of  Review:  Revised  collection. 

Number  of  Respondents:  Businesses 
or  other  for  profit. 

Estimated  Time  Per  Response:  943.27. 

Total  Annual  Burden:  151,868. 

Estimated  Costs  Per  Respondent:  SO- 

Needs  and  Uses:  ARMIS  is  needed  to 
administer  our  accounting, 
jurisdictional  separations,  access 
charges  and  joint  cost  rules  and  rules  to 
analyze  revenue  requirements  and  rates 
of  return,  service  quality  and 
infrastructure  deyelopment.  It  collects 
financial  and  operating  data  from  all 
Tier  1,  Class  A  local  exchange  carriers 
with  annual  revenues  over  $100  million 
and  carriers  who  elect  incentive 
regulation.  The  information  contained 
in  the  reports  provides  the  necessary 
detail  to  enable  this  Commission  to 
fulfill  its  regulatory  responsibilities. 

Summary  of  Changes 

a.  FCC  Report  43-02 

The  USOA  Report  provides  the 
annual  operating  results  of  the  carriers' 
activities  for  every  account  in  the 
USOA.  In  the  Order  the  Commission 
amended  row  descriptions  and 
definitions  to  add  clarity  and  provide 
consistency  among  reports.  In  Table  I- 
1,  Income  Statement  Accounts,  Row 
5280.  Nonregulated,  is  no  longer 
included  in  Row  5200.  Miscellaneous, 
to  be  consistent  with  Part  32.  Row 
descriptions  and  definitions  of  Row  510, 
Basic  Local  Service  Revenue,  and  Row 
520,  Local  Network  Service  Revenue 
were  also  revised.  Description  of  Row 
730  was  also  clarified  as  well  as  the 
definition  of  Row  860,  Total 
Com[>ensation  for  the  Year.  Various  row 
descriptions  in  Table  1-6,  Special 
Charges,  and  Table  1-7,  Donations  or 
Payments  for  Services  Rendered  by 
Persons  other  Than  Employees  were 
clarified  to  specify  dollar  amounts 
above  which  items  must  be  reported. 


b.  FCC  Report  43-05 

The  Service  Quality  Report  provides 
service  quality  information  in  the  areas 
of  interexchange  access  service 
installation  and  repair  intervals,  local 
service  installation  and  repair  intervals, 
trunk  blockage  and  total  switch 
downtime  for  price  cap  companies.  All 
tables  have  been  revised  to  faciUtate 
reporting  on  an  annual  basis.  The  report 
has  also  been  revised  to  clarify  the  filing 
instructions. 

c.  FCC  Report  43-07 

The  Infrastructure  Report  provides 
switch  deployment  and  capabilities 
data.  Various  rows  of  Table  1 .  Switching 
Equipment  were  revised  to  correct 
minor  typographical  errors.  For 
clarification  purposes.  Table  IV, 
Additions  and  Book  Costs.  Row  0540 
has  been  renamed.  "Total  TPIS  Gross 
Additions  (000)." 

OMB  Control  Number:  3060-0511. 

Title:  ARMIS  Access  Report. 

Form  No.:  FCC  Report  43-04. 

Type  of  Review:  Revised  collection. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  150 
respondents. 

Estimated  Time  Per  Response:  1,150 
hours. 

Total  Annual  Burden:  172,500  hours. 

Estimated  Costs  Per  Respondent:  SO. 

Needs  and  Uses:  The  Access  Report  is 
needed  to  administer  our  accounting, 
jurisdictional  separations  and  access 
charge  rules,  and  to  analyze  revenue 
requirements  and  rates  of  return  and  to 
collect  financial  and  operating  data  from 
all  Tier  1  local  exchange  carriers. 

Summary  of  Changes 

Row  titles  have  been  expanded  to 
provide  more  meaningful  descriptions 
in  FCC  Report  43-04.  Various  row 
definitions  have  been  clarified  to 
provide  consistency  among  reports.  The 
General  Instructions  are  expanded  to 
include  symbols  to  be  used  to 
difierentiate  whole  dollars,  dollars . 
reported  in  thousands,  percentages  and 
other  units  (e.g.,  minutes,  miles, 
conversational  minutes,  working  loops, 
etc.).  Other  revisions  were  made 
pursuant  to  previous  Orders  and  letters 
from  the  Chief  of  the  Accounting  and 
Audits  Division.  Rounding  conventions 
are  included  to  reflect  prior 
clarifications  made  in  a  letter  fit>m  the 
Common  Carrier  Bureau  to  a 
representative  of  USTA  on  July  10. 
1992.  The  N/As  were  removed  from 
Column  (r)  for  Rows  3070  and  3071.  The 
descriptions  of  Row  2250.  FCC 
Investment  Adjustment,  and  Row  7350. 
FCC  Expense  Adjustment,  are  clarified 
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to  state  that  these  rows  will  not  include 
any  TPUC  or  AFUDC.  respectively,  as  a 
Part  65  adjustment. 

OSfB  Control  Number:  3060-0513. 

Title:  ARMIS  Joint  Cost  Report. 

Form  No.:  FCC  Report  43-03. 

Type  of  Review:  Revised  collection. 

Respondents:  Businesses  or  other  for 
Profit. 

Number  of  Respondents:  150 
respondents. 

Estimated  Time  Per  Response:  200 
hours  per  response. 

Total  Annual  Burden:  30,000  Hours. 

Estimated  Costs  Per  Respondent:  SO. 

Needs  and  Uses:  The  Joint  Cost 
Report  is  needed  to  administer  our  joint 
cost  rules  (Part  64)  and  to  analyze  data 
in  order  to  prevent  cross-subsidization 
of  nonregulated  operations  by  the 
regulated  operations  of  Tier  1  carriers. 

Summary  of  Changes 

Various  rows  descriptions  and 
definitions  were  clarified  to  provide 
consistency  among  reports.  Row  5280, 
Nonregulated,  is  no  longer  included  in 
Row  5200,  Miscellaneous,  to  be 
consistent  with  Part  32.  Row 
descriptions  and  definitions  of  Row  510, 
Basic  Local  Service  Revenue,  and  Row 
520,  Local  Network  Service  Revenue 
were  clarified  to  be  consistent  with  the 
same  change  made  in  Report  43-02.  A 
new  row  entitled  "Total  Operating 
Expenses"  has  been  added.  The 
definitions  of  Rows  7200,  7300,  7600 
and  750  were  revised  to  clarify  the 
instructions  for  their  calculation.  Rows 
8042,  Rate  of  Return^  and  Row  8045, 
Rate  of  Return  Including  FCC  Refund 
are  revised  pursuant  to  the  LEC  Price 
Cap  Order.  Row  8021,  Approximate  Net 
Taxable  Income  has  been  revised  to 
clarify  its  calculation.  Row  9010,  Total 
Billable  Access  Lines,  has  been  revised 
to  be  consistent  with  FCC  Report  43-01, 
Table  n.  Row  2140. 

Federal  Communications  Commission. 

WilUam  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-1860  Filed  1-24-97;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:11  a.m.  on  Tuesday,  January  21, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 


Corporate,  supervisory  and  personnel 
activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Nicolas  P.  Retsinas  (Director,  Office  of 
Thrift  Supervision),  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency), 
and  Chairman  Ricki  Heifer,  that 
corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public:  that  no 
earlier  notice  of  the  meeting  was 
practicable:  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation: 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6),  (c)(8)  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4),  (c)(6j,  (c)(8)  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  NW.,  Washington.  DC. 

Federal  Deposit  Insurance  Corporation. 

Dated:  January  21, 1997. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  97-2006  Filed  1-23-97;  11:34  am) 
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FEDERAL  EMERGENCY 
MANAGEMENt  AGENCY 

[FEMA-1156-DR] 

California;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  California 
(FEMA-1155-DR),  dated  January  4. 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  4, 1997. 
FOft  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  4, 1997,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  California, 


resulting  firom  severe  storms,  flooding,  mud 
and  land  slides  beginning  on  December  28, 
1996,  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
California. 

In  order  to  provide  Federal  assistafice,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
and  emergency  protective  measures  as 
authorized  under  Title  IV  of  the  Stafford  Act 
in  the  designated  areas.  Should  snow 
removal  assistance  be  necessary,  you  are 
authorized  to  provide  reimbursement  for  the 
costs  of  equipment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
in  each  direction  along  snow  emergency 
routes  (or  select  primary  roads  in  those 
communities  without  such  designated 
roadways)  to  hospitals,  nursing  homes,  and 
other  critical  facilities.  Other  types  of  Public 
Assistance  and  the  Hazard  Mitigation 
program  may  be  added  at  a  later  date,  as  you 
deem  necessary.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  John  Swanson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  California  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Alpine,  Amador,  Butte,  Calaveras,  Colusa, 
Del  Norte,  El  Dorado,  Glenn,  Humboldt. 
Lake.  Lassen,  Madera,  Mendocino,  Modoc, 
Mono,  Monterey,  Napa.  Nevada,  Placer, 
Plumas,  Sacramento,  San  Benito.  San 
)oaqurn.  San  Mateo,  Santa  Cruz,  Shasta, 
Sierra,  Siskiyou,  Solano,  Sonoma,  Stanislaus, 
Sutter,  Tehama,  Trinity,  Tuolumne,  Yolo, 
and  Yuba  Counties  for  Individual  Assistance 
and  debris  removal  and  emergency  protective 
measures  under  the  Public  Assistance 
program.. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Junes  L.  Witt, 

Director. 

IFR  Doc.  97-1887  Filed  1-24-97;  8:45  am] 
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[FEMA-1154-OR1 

Idaho;  MaK>r  Disaster  and  Related 
Detenninatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUHMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Idaho  (FEMA- 
1154-DR),  dated  January  4, 1997.  and 
related  determinations. 
EFFECTIVE  DATE:  January  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Fedval  Emergency 
Management  Agency.  Washington.  DC 
20472.  (202)  646-3260. 
SUPPl-EMBITARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  4. 1997.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
y.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Idaho,  resulting 
from  severe  storms,  flooding,  mud  and  land 
slides  beginning  on  December  27, 1996,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  undn  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  StafCiml  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Idaho. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  ftv  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  assistance  for  debris  removal 
and  emergency  protective  measures  as 
authorized  imder  Title  IV  of  the  Stafford  Act 
in  the  designated  areas.  Should -snow 
removal  assistance  be  necessary,  you  are 
authorized  to  provide  reimbiusement  for  the 
costs  of  equi{>ment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
in  each  direction  along  snow  emergency 
routes  (or  select  primary  roads  in  those 
communities  without  such  designated 
roadways)  to  hospitals,  nursing  homes,  and 
other  critical  fecilities.  Other  types  of  Public 
Assistance  and  the  Hazard  Mitigation 
program  may  be  added  at  a  later  date,  as  you 
deem  necessary.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 


Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Robert  C.  Freitag  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Fedei^  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Idaho  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Adams,  Boundary,  Bonner,  Boise, 
Clearwater,  Elmore,  Gem,  Idaho,  Latah, 
Payette,  Shoshone,  Valley,  and  Washington 
Counties  for  Individual  Assistance  and  debris 
removal  and  emergency  protective  measures 
under  the  Public  Assistance  Program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
JuMtL.Witt. 
Director. 

[FR  Doc  97-1888  Filed  1-24-97;  8:45  am] 
oooc«ns-aa-p 


(FEMA-11S1-0R1 

Minneeotr,  Ma|or  Disaster  and  Related 
Detenninatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

8UIMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
.disaster  for  the  State  of  Miimesota 
(FEMA-1151-DR),  dated  January  7. 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  7, 1997. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  7, 1997,  the  Resident  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emei^gmicy  Assistance  Act  (42 
U.S.C  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  ice  storms  on 
November  14-30, 1996,  is  of  sufficient 
severity  and  magnitude  to  warrant  a  major 
disaster  declaration  imder  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  and  Hazard  Mitigation  in  the 


designated  areas.  Individual  Assistance  may 
be  provided  «t  a  later  date,  if  requested  and 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Gary  Pierson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Cottonwood,  Faribault,  Freeborn,  lackson, 
Lincoln,  Lyon,  Murray,  Nobles,  Pipestone, 
Rock,  Waseca,  and  Yellow  Medicine 
Counties  for  Public  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
|aiMiL.Witt, 
Director. 

[FHCoc.  97-1891  Filed  1-24-97;  8:45  am] 
■usn  0001  cna-M^  • 


IFEMA-1153-OR] 

Nevada;  Major  Dieastar  end  Related 
Detenninatlons 

AGENCY:  Federal  Emei^ency 
Management  Agency  (FEMA). 
action:  Notice. 

SUIMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nevada  (FEMA- 
1153-DR),  dated  January  3, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  January  3, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATKM:  Notice  iS 
hereby  given  that,  in  a  letter  dated 
January  3, 1997,  the  President  declared 
8  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nevada,  resulting 
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from  severe  storms,  flooding,  mud  and  land 
slides  beginning  on  December  20, 1996,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  wratrant  a  majcn'  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Nevada. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  individual 
assistance  and  assistance  for  debris  removal 
and  emergency  protective  measures  as 
authorized  under  Title  FV  of  the  Stafford  Act 
in  the  designated  areas.  Should  snow 
removal  assistance  be  necessary,  you  are 
authorized  to  provide  reimbursement  for  the 
costs  of  equipment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
in  each  direction  along  snow  emei;gency 
routes  (or  select  primary  roads  in  those 
communities  without  such  designated 
roadways)  to  hospitals,  nursing  homes,  and 
other  critical  facilities.  Other  types  of  Public 
Assistance  and  the  Hazard  Mitigation 
program  may  be  added  at  a  later  date,  if 
warranted.  Consistent  with  the  requirement 
that  Federal  assistance  be  supplemental,  any 
Federal  funds  provided  under  the  Stafford 
Act  for  Public  Assistance  or  Hazard 
Mitigation  will  be  limited  to  75  percent  of  the 
total  eligible  costs. 

The  time  period  prescribed  for  the* 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  Pugh  of  the 
Federal  Emergency"  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfTicer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nevada  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Douglas.  Lyon,  Storey  and  Washoe 
Counties  and  the  Independent  City  of  Carson 
City  for  Individual  Assistance  and  debris 
removal  and  emergency  protective  measures 
under  the  Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
)an«L.Witt, 
Director. 

(FR  Doc  97-1889  Filed  1-24-97;  8:45  am) 
■UMO  ooof  tn«-a»-p 


FEIIIA-1157-DR] 

North  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-1157-DR),  dated  January  12, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  12. 1997.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota, 
resulting  from  a  major  winter  storm  and 
blizzard  beginning  on  January  3, 1997,  and 
continuing,  is  of  sufficient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide 
reimbursement  for  the  costs  of  equipment, 
contracts,  and  personnel  overtime  that  are 
required  to  clear  one  lane  in  each  direction 
along  snow  emergency  routes  (or  select 
primary  roads  in  those  communities  without 
such  designated  roadways),  and  routes 
necessary  to  allow  the  passage  of  emergency 
vehicles  to  hospitals,  nursing  homes,  and 
other  critical  facilities.  Additional  assistance 
may  be  added,  if  warranted.  Consistent  with 
the  requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a). 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Roger  Free  of  the 


Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  State  of 
North  Dakota  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

FEMA  will  provide  reimbursement  for 
the  costs  of  equipment,  contracts,  and 
personnel  overtime  that  are  required  to 
clear  one  lane  in  each  direction  along 
snow  emergency  routes  (or  select 
primary  roads  in  those  commimities 
without  such  designated  roadways),  and 
routes  necessary  to  allow  the  passage  of 
emergency  vehicles  to  hospitals,  nursing 
homes,  and  other  critical  facilities  to  the 
State  of  North  Dakota. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  97-1886  Filed  1-24-97;  8:45  am) 

BIUMQCODE  sna-u-p 

[FEMA-1156-DR] 

Soutti  Dakota;  Major  Disaster  and 
Related  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  South  Dakota 
(FEMA-1156-DR).  dated  January  10, 
1997,  and  related  determinations.         *" 
EFFECTIVE  DATE:  January  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260.  ^ 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  10. 1997.  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  South  Dakota, ' 
resulting  &t>m  severe  winter  storm  and 
blizzard  conditions  beg.nning  on  January  3, 
1997,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  tlie  State  of 
South  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fun^s 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
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You  are  authorized  to  provide 
reimbursement  for  the  costs  of  equipment, 
contracts,  and  personnel  overtime  that  are 
required  to  clear  one  lane  in  each  direction 
along  snow  emergency  routes  (or  select 
primary  roads  in  those  communities  without 
such  designated  roadways),  and  routes 
necessary  to  allow  the  passage  of  emergency 
vehicles  to  hospitals,  nursing  homes,  and 
other  critical  facilities.  Additional  assistance 
may  be  added,  if  warranted.  Consistent  with 
the  requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Roger  Free  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OfBcer  for  this  declared  disaster. 

I  do  hereby  determine  the  State  of 
South  Dakota  to  have  been  affected 
adversely  by  this  declared  major 
disaster: 

FEMA  will  provide  reimbursement  for  the 
costs  of  equipment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
in  each  direction  along  snow  emergency 
routes  (or  select  primary  roads  in  those 
communities  without  such  designated 
roadways),  and  routes  necessary  to  allow  the 
passage  of  emergency  vehicles  to  hospitals, 
nursing  homes,  and  other  critical  facilities  to 
the  State  of  South  Dakota. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

IFR  Doc.  97-1885  Filed  1-24-97;  8:45  am) 

BiujNQ  COM  cnt-oa-p 


[FEMA-1152-DR] 

Washington;  Major  Disaster  and 
Relatad  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-1152-DR).  dated  January  7, 
1997  and  related  determinations. 
EFFECTIVE  DATE:  January  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorat^^|iEral  Emergency 


Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  7, 1997,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Washington, 
resulting  from  severe  ice  storms  beginning  on 
November  19, 1996,  and  continuing  through 
December  4, 1996,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I.  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Washington. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance,  Categories  A  through  F,  and 
Hazard  Mitigation  in  the  designated  areas. 
Other  categories  of  assistance  may  be  added 
at  a  later  date,  if  warranted.  Individual 
Assistance  may  be  provided  at  a  later  date, 
if  requested  and  warranted.  Consistent  with 
the  requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Mark  R.  Ekman  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Klickitat,  Pend  Oreille,  and  Spwkane 
Counties  for  Publit  Assistance  (Categories  A- 
F),  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Janm  L.  Witt. 
Director. 
IFR  Doc.  97-1890  Filed  1-24-97;  8:45  am) 

BHJJNO  COM  f71»-«aP 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  a$  well 
as  other  related  Tilings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
p>ersons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  ofBces  of  the  Board  of 
Governors  not  later  than  February  14. 
1997. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106-2204: 

1 .  Bank  of  Boston  Corporation,  and     ■» 
BayBanks,  Inc. ,  both  of  Boston, 
Massachusetts;  to  acquire  100  percent  of 
the  voting  shares  of  BanlcBoston  (NH), 
National  Association,  Nahsua,  New 
Hampshire. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 
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1.  Brickyard  Bancorp,  Inc., 
Noithbrook,  Illinois  (in  formation);  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Sysco  Financial,  Inc., 
Lincolnwood.  Illinois,  and  thereby 
indirectly  acquire  Brickyard  Bank, 
Lincolnwood.  Illinois. 

2.  FirstBank  of  Illinois  Co.. 
Springfield,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 
BankCentral  Corporation,  Mattoon, 
Illinois,  and  thereby  indirectly  acquire 
Central  National  Bank  of  Mattoon, 
Mattoon,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  21, 1997. 
fannifir  J.  JehaaoB, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-1815  Filed  1-24-97;  8:45  ami 
■UaiQ  OOM  «t1»41-# 


Change  in  Bank  Control  Noticaa; 
Formatfons  of.  AcquMtions  by,  and 
Marqari  of  Bank  Holding  Companiea; 
Conractlon 

This  notice  corrects  a  notice  (FR  Doc. 
97-368)  published  on  page  1118  of  the 
issue  for  Wednesday.  January  8. 1997. 

Under  the  Federal  Reserve  Bank  of 
New  Yoik  heading,  the  entry  for 
Toronto-Dominion  Bank,  Toronto, 
Canada,  and  Waterhouse  Investor 
Services,  Inc..  New  York,  New  York,  is 
revised  to  read  as  follows: 

A.  Federal  ReMnre  Bank  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street.  New 
York.  New  York  10045-0001: 

1.  The  Toronto-Dominion  Bank, 
Toronto,  Canada,  and  its  wholly-owned 
subsidiary,  Waterhouse  Investor 
Services.  Inc.,  New  York,  New  York;  to 
acquire  50  percent  of  the  voting  shares 
of  Marketware  International.  Inc., 
Holmdel.  New  Jersev  ("Company"),  and 
thereby  develop  and  sell  computer 
software  products  to  facilitate  the 
purchase  and  sale  of  securities  by 
customers  using  personal  computers,  as 
well  as  other  finimdal  software 
products,  pursuant  to  §  225.2S(b)(7)  of 
the  Board's  Regulation  Y.  Company 
would,  inter  alia,  provide  software  to 
permit  customers  to  place  "buy"  or 
"sell"  arden  with  Wateriiouse 
Securities.  Inc.,  an  affiliated  broker- 
dealer,  over  the  non-proprietary 
computer  network  known  as  the 
Internet.  Company  also  would  provide 
incidental  software  maintenance  and 
product  support  services.  Company 
proposes  to  conduct  the  proposed 
activities  nationwide  and  in  Canada. 

Comments  on  this  application  must 
be  received  by  February  7, 1997. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  21. 1997. 

leniitfitr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-1816  Filed  1-24-97;  8:45  am] 
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Sunahlne  Act  Moating 

AGENCY  HOUMNQ  THE  MEETINQ:  Board  of 
Governors  of  the  Federal  Reserve 
System,  Federal  Register  Qtation  of 
I^vious  Announcement:  62  FR  3513. 
January  23. 1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  mEETlNQ:  11:00  a.m..  Monday, 
January  27, 1997. 

CHANGES  m  THE  MEETING:  Addition  of  the 
following  closed  item(s)  to  the  meeting: 
Guidance  on  international  cooperation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  January  23, 1997. 
Jennifcr  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-2097  Filed  1-23-97;  3:28  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Ofnca  of  tha  Sacratary;  Notica  Of 
Intaraat  Rata  on  Ovardua  Dabis 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regulations  (45  CFR  Pari  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  ^e 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Deftartment  of  Treasury's  current 
value  of  funds  rate  or  the  appUcable  rate 
determined  from  the  "Schmiule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
RMoster. 

Ine  Secretary  of  the  Treasury  has 
certified  a  rate  of  13  Va%  for  the  quarter 
ended  December  31. 1996.  This  interest 
rate  will  remain  in  effect  until  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  16. 1997. 
George  Strader, 

Deputy  Assistant  Secretary,  Finance. 
(FR  Doc  97-1850  Filed  1-24-97;  8:45  am] 
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National  Institutaa  of  Haalth 

Slatamant  of  Ofganlzation,  Functions, 
and  Dalagationa  of  Authority 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859.  May  27, 
1975.  as  amended  most  recently  at  61 
FR  54451.  October  18, 1996.  and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605.  November  9, 1995)  is 
amended,  as  set  forth  below  to  rename 
the  National  Center  for  Human  Genome 
Research  (N4,  formerly  HN4)  to  the 
National  Human  Genome  Research 
Institute  (NHGRI)  and  to  amend  its 
functional  statement.  Designating  the 
Center  as  an  Institute  will  enhance  the 
organization's  image  as  an  Institute  will 
enhance  the  organization's  image  as  an 
NIH  focal  point  for  studying  and 
understanding  human  genetic  disease 
and  allow  the  NHGRI  to  operate  imder 
the  same  legislative  authorities  as  the 
other  NDi  research  institutes. 

Section  fi-B,  Oi^ganizational  and 
Functions,  under  the  heading  National 
Center  for  Human  Genome  Research 
(N4,  formerly  HN4).  is  revised  as 
follows: 

National  Human  Genome  Research 
Institute  (N4.  fbnn«-ly  HN4).  (1) 
Provides  leadership  for  and  formulates 
research  goals  and  long-range  plans  to 
accomplish  the  mission  of  tiie  Human 
Genome  Project,  including  the  study  of 
the  ethical,  legal,  and  social 
implications  of  human  genome  research; 
(2)  fosters,  conducts,  supports,  and 
administers  research  and  research 
training  programs  in  human  genome 
research  by  means  of  grants,  contracts, 
cooperative  agreements,  and  individual 
and  institutional  research  training 
awards;  (3)  provides  coordination  for 
genome  research,  both  nationally  and 
internationally,  and  serves  as  a  focal 
point  within  NIH  and  the  Department  of 
Health  and  Human  Services  for  Federal 
interagency  coordination,  collaboration 
with  industry  and  academia,  and 
international  cooperation;  (4)  plans, 
supports  and  administers  intramural, 
collaborative  and  field  research  to  study 
human  genetic  disease  in  its  own 
laboratories,  branches,  and  clinics;  and 
(5)  sponsors  scientific  meetings  and 
symposia  and  collects  and  disseminates 
educational  and  informational  materials 
related  to  human  genome  research  to 
health  profiassionals.  the  scientific 
community,  industry,  and  the  lay 
public. 

This  reorganization  s^U  be  efiiactive 
January  14, 1997.  9|Bk 
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Dated:  January  14, 1997. 
Donna  E.  Shalala, 

Secretary. 

|FR  Doc.  97-1849  Filed  1-24-97;  8:45  ami 
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Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Child  Care  Biannual  Aggregate 
Report. 

OMB  No.:  New  Collection. 

Description:  This  legislatively 
mandated  report  collects  program  and 


participant's  data  on  all  children  and 
families  receiving  direct  CCDF  services. 
Aggregate  data  will  be  collected  and 
will  be  used  to  determine  the  scope, 
type,  and  methods  of  child  care 
delivery,  and  to  provide  a  report  to 
Congress. 

Respondents:  State  governments, 
Guam,  Virgin  Islands,  Puerto  Rico  and 
the  District  of  Columbia. 


Annual  Burden  Estimates 

- 

Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  txjr- 

den  fHXjrs  per 

response 

Total  burden 
hours 

ACF-800 ,. 

54 

2 

40 

4.320 

Estimated  Total  Annual  Burden  Hours:  4.320 
Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families.  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  S.W., 
Washington,  DC.  20447.  Attn:  ACE 
Reports  Clearance  Officer. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effiect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  tl\e  following:  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project,  725  17th  Street, 
N.W.,  Washington,  D.C.  20503.  Attn: 
Ms.  Wendy  Taylor. 

Dated:  January  21, 1997. 
Douglas  J.  Godesky, 
Beports  Clearance  Officer. 
[FR  Doc.  97-1851  Filed  1-24-97;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  96M-0456] 

Home  Access  Health  Corp.;  Premarket 
Approval  of  the  Home  Access®  HIV-1 
Test  System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Hqme 
Access  Health  Corp.  (HAHC),  Hoffman 


Estates,  IL.  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  the  Home 
Access®  HIV-1  Test  System.  After 
reviewing  the  recommendation  of  the 
Blood  Products  Advisory  Committee 
(BPAC),  FDA's  Center  for  Biologies 
Evaluation  and  Research  (CBER) 
notified  the  applicant,  by  letter  of  July 
22, 1996,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  February  26. 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sukza  Hwangbo,  Center  for  Biologies 
Evaluation  and  Research  {HFM-380), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448. 301-827-3524. 
SUPPLEMENTARY  INFORMATION:  On  June  1. 
1995.  HAHC.  Hoffioian  Estates.  IL 
60195-5200.  submitted  to  CBER  an 
application  for  premarket  approval  of 
the  Home  Access®  HIV-1  Test  System. 
This  product  is  intended  for  self-use  by 
individuals  who  wish  to  obtain 
anonymous  human  immunodeficiency 
virus  Type  1  (HFV-l)  testing  and 
counseling.  The  HIV-1  assay  kits 
approved  for  use  in  the  Home  Access® 
HIV-l  Test  System  are:  (1)  The 
Vironostika  HIV-1  Microelisa  System® 
manufactured  by  Organon  Teknika 
Corp.;  (2)  the  Genetic  Systems  LAV  EL\ 
HIV-1  enzyme  immunoassay  (EIA) 
manufactured  by  Genetic  Systems;  and 
(3)  the  Fluorognost®  HIV-1 
immunoflourescence  assay  (IFA) 
manufactured  by  Waldheim 
Pharmazuetika.  The  HAHC  testing 


service  consists  of:  (1)  The  Home 
Access®  HIV-1  Home  Collection  Kit;  (2) 
Clientf/io/cTM  (Interactive  Voice 
Response  System,  automated  HIV/ 
acquired  immune  deficiency  syndrome 
(AIDS)  educational  announcement,  and 
client  database);  (3)  laboratory  testing; 
and  (4^  counseling  and  referral  services. 
Each  collection  kit  contains:  An 
instruction  manual,  an  HIV/ AIDS 
educational  booklet  in  English  and 
Spanish,  a  blood  spot  collection  card 
precoded  with  a  unique  11-digit  Home 
Access®  code  number,  two  safety 
lancets,  an  alcohol  wipe,  a  sterile  gauze 
pad,  a  bandage,  a  foil  return  pouch 
containing  a  desiccant,  a  safety  lancet 
disposal  container,  a  shipping 
container,  and  a  preaddressed  and 
prepaid  return  envelope.  The  test 
procedure  begins  when  the  client 
activates  a  unique  11-digit  code  number 
by  calling  a  toll-free  telephone  number. 
Clients  use  the  kit  to  obtain  samples  of 
their  own  blood  which  is  placed  on  the 
collection  card  that  is  precoded  with  the 
code  number.  The  collection  card  is 
mailed  to  HAHC  using  the  provided 
mailer.  Upon  receipt,  the  sample  is 
analyzed  using  enzyme  linked 
immunosorbent  assays  licensed  for  the 
detection  of  HFV-l  antibodies.  Test 
results  are  available  to  the  client  from 
HAHC  within  3  business  days  after 
shipment  of  the  sample  to  the  laboratory 
for  the  Express  Kit  and  within  7  days  for 
the  Standard  Kit.  The  service  is 
recommended  for  use  by  individuals  18 
years  of  age  or  older. 

On  June  22,  1994.  QBER  consulted 
BPAC,  an  FDA  advisory  committee,  for 
their  comments  and  recommendations 
regarding  issues  FDA  should  address 
when  reviewing  home  collection  testing 
kits  for  the  detection  of  HIV  and  other 
serious  or  life-threatening  medical 
conditions.  BPAC  commented  that  the 
benefits  of  an  alternative  means  of 
accessing  previously  unreachable 
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populations  of  HIV  positive  individuals 
or  persons  infected  with  other  serious 
dislMnes.  for  outweigh  any  risk  to  the 
individual's  health  posed  by  the  test  kit 
protocol  or  to  the  public's  health  by 
home  testing.  BPAC  recommended  that 
pilot  studies  be  conducted  to  assess 
dnnographically.  qualitatively,  and 
quantitatively  the  effectiveness  of  test 
kits  in  targeted  populations.  BPAC  also 
recommended  that  pilot  studies  be 
performed  to  determine  the 
eRiectiveness  of  such  services  in 
ensuring  client  anonymity  and 
providing  adequate  counseling.  CBER 
considered  the  BPAC  recommendations 
during  its  review  of  the  premarket 
approval  application  for  the  Home 
Access®  HIV-l  Test  System.  On  July 
22, 1996,  CBER  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director,  Office  of  Blood 
Research  and  Review,  CBER. 

The  July  22, 1996,  application 
approval  letter  restated  postapproval 
conditions  agreed  to  by  HAHC  in  three 
letters  to  FDA  dated  June  19, 1996,  and 
July  12  and  22, 1996.  These  conditions 
incorporate  the  June  22, 1994,  BPAC 
recommendations.  The  postapproval 
conditions  include  the  following:  (1) 
HAHC  will  perform  postmarketing 
monitoring  studies  and,  after 
consultation  with  CBER,  submit  a 
detailed  study  protocol  within  30  days 
of  the  product's  entry  into  interstate 
commerce:  (2)  HAHC  will  qualify  all 
test  kits  and  perform  acceptance  testing 
on  all  lots  to  be  used  with  the  Home 
Access®  HIV-l  Test  System,  including 
the  Vironostika  HIV-l  Microelisa 
System®  manufactured  by  Organon 
Teknika  Corp.  and  Fluorognost  HIV-l 
IF  A®  manufactured  by  Waldheim 
Pharmazuetika;  (3)  HAHC  will  not  use 
Genetic  Systems  Corp.  LAV  ELA  until 
the  reagents  for  that  assay  have  passed 
lot  acceptance  protocols:  (4)  HAHC  will 
not  commercialize  the  "Standard  Kit" 
until  transport  claims  for  the  U.S.  Mail 
have  been  verified  to  have  an  acceptable 
rate  of  loss:  (5)  HAHC  will  change  the 
accuracy  claim  of  the  Home  Access® 
HIV-l  Test  System  from  "greater  than 
99.99%  accurate"  to  "greater  than 
99.9%  accurate:"  and  (6)  the  package 
insert  will  be  revised  as  described  in  a 
July  12. 1996.  letter. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CBER  based 
its  approval  is  on  file  in  the  Dockets 
Management  Branch  (address  above) 
and  is  available  from  that  office  upon 
written  request.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docummit. 


Opportunity  for  AdministratiTe  Review 

Section  515(d)(3)  of  the  the  act  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CBER's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occtir.  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  February  26, 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  January  7, 1997. 

Kathryn  C  Zoon, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

IFR  Doc.  97-1852  Filed  1-24-97;  8:45  am] 
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Health  Care  nnancing  Administration 
[Document  Mantfflen  HCFA-643] 

Agency  Information  Collection 
Activitiea:  Proposed  Collection; 
Comment  Reediest 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  acciu^cy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biutlen. 

1.  HCFA-643  Type  of  Information 
Collection  Request:  Reinstatement, 
without  change,  of  previously  approved 
collection  for  which  approval  has 
expired:  Title  of  Information  Collection: 
Hospice  Survey  and  Deficiencies  Report 
Form  and  Supporting  Regulations  42 
CFR  Sections  488,488.26(c), 
442.30(a)(4).  442.  Subpart  B.CJ).E  and 
F:  Form  No.:  HCFA  643:  Use:.  The 
siwey  report  form  and  supporting 
regulations  are  needed  to  ensure 
provider  compliance.  In  order  to 
participate  in  the  Medicare  program,  a 
hospice  must  meet  certain  Federal 
health  and  safety  conditions  of 
participation.  The  survey  report  form 
will  be  used  by  State  surveyors  to  record 
data  about  a  hospice's  compliance  with 
these  conditions  of  participation  in 
order  to  initiate  the  certification  or 
recertification  process.  Frequency: 
Annually:  Affected  Public:  State.  Local 
or  Tribal  Govt,  Federal  Govt:  Number  of 
Respondents:  2,150:  Total  Annual 
Responses:  2.150;  Total  Annual  Hours: 
5.375. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperworic 
collections  referenced  above,  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
PaperworkOhcfa.gov.  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
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the  HO^A  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-25-05,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  15, 1997. 
Edwin  J.  GUtiel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources. 

[FR  Doc.  97-1917  Filed  1-24-97;  8:45  ami 
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HMlth  Resources  and  Services 
Administration 

Healthy  Start  Cooperative  Agreements 

agency:  Health  Resources  and  Services 

Administration  (HRSA). 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  HRSA  announces  that 
approximately  $54  million  dollars  in 
fiscal  year  (FY)  1997  funds  will  be 
available  for  cooperative  agreements  to 
communities  for  the  replication  phase  of 
the  Healthy  Start  Initiative,  hereafter 
called  Healthy  Start-Phase  11.  The 
Healthy  Start  Initiative  is  a  program  of 
projects  which,  since  FY  1991,  has 
developed  and  implemented 
community-based  strategies  to  reduce 
infant  mortality  in  areas  with  a  high 
incidence  of  infiant  mortality.  The 
purpose  of  Healthy  Start-Phase  11  is  to 
operaticHialize  successful  infant 
mortality  reduction  strategies  developed 
during  the  demonstration  phase  and  to 
launch  Healthy  Start  projects  in  new 
rural  and  urban  communities  (i.e., 
communities  currently  without  a 
Healthy  Start-funded  project). 
Competition  is  open  to  commimity* 
based  entities  interested  in  replicating 
or  adapting  existing  Healthy  Start 
models  with  assistance  from  selected 
Healthy  Start  projects  already  in 
operation.  The  project  period  is  four 
years,  subject  to  continuing  availability 
of  funds. 

Within  the  HRSA,  the  Healthy  Start 
Initiative  is  administered  by  the 
Maternal  and  Child  Health  Bureau 
(MCHB).  Cooperative  agreements  tat 
Healthy  Start-Phase  11  will  be  made 
under  the  program  authority  of  Section 
301  of  the  Public  Health  S«vice  Act. 
Funds  for  these  awards  were 
appropriated  imder  Public  Law  104- 
208. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  led  national  activity  for 


setting  priority  areas.  The  Healthy  Start- 
Phase  n  program  will  directly  address 
the  Healthy  People  2000  objectives 
related  to  maternal  and  infant  health, 
and  especially  health  status  objective 
14.1,  to  reduce  the  infant  mortality  rate 
to  no  more  than  7  per  1000  live  births: 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report:  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(telephone  202  783-3238). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products. 

In  addition,  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  faciUties  (or  in  some 
cases,  any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care  or  early  childhood 
development  services  are  provided  to 
children. 

ADDRESSES:  The  Federal  Register 
notices  and  application  guidance  for  the 
Healthy  Start  program  are  available  on 
the  World  Wide  Web  via  the  Internet  at 
address:  http://www.os.dhhs.gov/hrsa/ 
mchb.  Click  on  the  file  name  you  want 
to  download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  Macintosh  or 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <retum>.  The 
file  will  expand  to  a  WordPerfect  5.1 
file. 

For  applicants  for  Healthy  Start 
cooperative  agreements  who  are  unable 
to  access  application  materials 
electronically,  a  hard  copy  (Revised 
PHS  form  5161-1,  approved  under  0MB 
clearance  number  0937-0189)  must  be 
obtained  fix>m  the  HRSA  Grants 
Application  Center.  Requests  should 
specify  the  category  or  categories  of 
activities  for  which  an  application  is 
requested  so  that  the  appropriate  forms, 
information  and  materials  may  be 
provided.  The  Center  may  be  contacted 
by:  Telephone  Number:  1-888-300- 
HRSA.  FAX  Number:  301-309-0579,  E- 
mail  Address: 

HRSA.GAC@x.netcom.com.  Completed 
applications  should  be  returned  to: 
Grants  Management  Officer  (CFDA 
#93.926),  HRSA  Grants  Application 
Center.  40  West  Gude  Drive,  Suite  100, 
Rockville,  Maryland  20850. 
DATES:  The  application  deadline  date  is 
April  15, 1997.  Applications  will  be 
considered  to  be  on  time  if  they  are 
either:  (1)  Received  on  or  before  the 
deadline  date,  or  (2)  ptostmarked  on  or 


before  the  deadline  date  and  received  in 
time  for  orderly  processing.  Applicants 
should  request  a  legibly  dated  receipt 
fiom  a  commercial  carrier  or  the  U.S. 
Postal  Service,  or  obtain  a  legibly  dated 
U.S.  Postal  Service  postmarii.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Late 
competing  applications  or  those  sent  to 
an  address  other  than  that  specified  in 
the  ADDRESSES  section  will  be  returned 
to  the  applicant. 

FOR  FURTHER  MFORMATKM:  RequestTf&r 
technical  or  programmatic  information 
should  be  directed  to  Thurma  McCann, 
M.D.,  M.P.H.,  Director,  Division  of 
Healthy  Start,  Maternal  and  Child 
Health  Bureau,  HRSA,  5600  Fishers 
Lane,  Room  ll-A-05,  Rockville, 
Maryland  20857,  telephone  301-443- 
0543.  Requests  for  information 
concerning  administration  and  business 
management  issues  should  be  directed 
to  Sandy  Perry,  Chief,  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  5600  Fishers  Lane, 
Room  18-12,  Rockville,  Maryland, 
20857,  telephone  301-443-1440. 

SUPPLEMENTARY  INFORMATION: 
Program  Background  and  Obiectives 

The  Healthy  Start  Initiative  was 
established  as  a  demonstration  program 
in  1991,  based  on  the  premise  that  new 
community-based  strategies  were 
needed  to  attack  the  causes  of  infant 
mortality  and  low  birthweight 
especially  among  high  risk  populations. 

Currently,  there  are  22  Healthy  Start 
demonstration  projects  that  have 
developed  strategies  to  reduce  infant 
mortality  in  their  respective 
communities.  Several  of  these  strategies 
have  been  highly  effective  in  achieving 
project  objectives. 

Approved  applicants  for  this 
competition  must  agree  to  receive  peer 
mentoring  from  existing  Healthy  Start 
grantees  regarding  the  replication  or 
adaptation  of  one  or  more  of  the 
strategies  identified  below.  These 
strategies  are  categorized  into  nine 
intervention  models  (one  organizational 
and  eight  service): 

1.  Community-Based  Consortium — 
Establishment  of  a  local  community- 
based  consortium/advisory  board/ 
coalition  (consortium)  of  consumers 
(i.e.,  recipients  of  project  services 
within  the  catchment  area),  providers, 
and  others  in  an  advisory  capacity  for 
program  planning,  operations, 
monitoring,  and  evaluation. 

2.  Family  Resource  Center— Provision 
of  a  community  driven  comprehensive 
array  of  client  services  at  a  single  site  at 
an  accessible  community  location. 
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3.  Enhanced  Clinical  Services — 
Enhancement  of  quality,  access, 
utilization,  and/or  client  satisfaction  of 
clinical  services  that  are  provided  by 
providers  such  as  health  department 
clinics,  hospitals,  and  community 
clinics. 

4.  Risk  Prevention  and  Reduction — 
Provision  of  specialized  services  which 
address  population  based  and/or  system 
oriented  issues  to  reduce,  modify,  and/ 
or  eliminate  medical/psycho-social 
stressors  or  unhealthy  behaviors  that 
threaten  or  afiiect  childbearing  women 
and  their  families. 

5.  Care  Coordination/Case 
Management — ^Provision  of  services  in  a 
coordinated  approach  through  client 
assessment,  monitoring,  facilitation  and 
follow-up  of  utilization  of  needed 
services. 

6.  Outreach/Client  Recruitment — 
Provision  of  case  finding  services  which 
actively  reach  out  into  the  community 
to  recruit  perinatal  clients. 

7.  Facilitating  Services — Provision  of 
enabling  services  such  as  translation, 
transportation,  and  child  care  to  assist 
clients  to  receive  services  and 
participate  in  infant  mortality  reduction 
programs. 

8.  Education  and  Training — ^Provision 
of  planned  education  and  public 
information  to  address  risk  factors 
associated  with  infant  mortality,  and  to 
improve  individual  and  community 
health. 

9.  Adolescent  Programs — Provision  of 
services  which  focus  on  the  unique 
needs  of  adolescents  to  help  them 
understand  the  need  for  pregnancy 
prevention  and  the  complexities  of 
childbearing. 

Eligible  Applicants 

Applicants  for  Healthy  Start-Phase  II 
cooperative  agreements  must  be  public 
or  nonprofit  private  organizations,  or 
tribal  and  other  organizations 
representing  American  Indians,  Alaskan 
Natives,  Native  Hawaiians,or  Pacific 
Islanders,  applying  as  or  on  behalf  of  an 
existing  community-based  consortium, 
and  have  infant  mortality  reduction 
initiatives  already  underway.  In  the  case 
of  overlapping  project  areas  or  more 
than  one  applicant  for  the  same  project 
area,  only  one  application  will  be 
considered  for  funding.  Applicants  must 
be  in  partnership  with  a  current 
consortium  which  has  been:  (1)  In 
operation  at  least  the  last  2  years  prior 
to  date  of  the  application:  and  (2) 
involved  in  MCH  activities  (e.g.  health 
fairs,  support  groups)  in  the  project  area. 
A  consortium  which  has  organized  as  a 
community-based  organization  may 
apply  if  it  has  demonstrable 


management  and  administrative 
experience. 

Eligible  Project  Areas 

New  communities  targeted  under 
Healthy  Start-Phase  II  are  those  in 
which  infant  mortality  problems  are 
most  severe,  resources  can  be 
concentrated,  implementation  is 
manageable,  and  progress  can  be 
measured. 

A  project  area  is  defined  as  a 
geographic  area  for  which 
improvements  have  been  planned  and 
are  being  implemented.  A  project  area 
must  represent  a  reasonable  and  logical 
catchment  area.  The  project 
consortium's  responsibility  for  this 
catchment  area  includes  the  provision 
of  ongoing  advice  to  and  oversight  of  the 
delivery  of  project  services  for  the 
duration  of  the  project  p>eriod.  Proposed 
activities  should  incorporate  the 
Healthy  Start  principles  of  innovation, 
community  commitment  and 
involvement,  increased  access,  service 
integration,  and  personal  responsibility. 

Applicants  are  eligible  for  funding 
under  Healthy  Start-Phase  II  if,  for  the 
baseline  three-year  period  of  1991-1993 
(unless  other  wise  specified),  the 
proposed  project  area  had  the  following 
verifiable  characteristics: 
— An  average  infant  mortality  rate  of  at 

least  12.9  deaths  per  1,000  live  births, 

horn  vital  statistics  data,  and  at  least 

three  of  the  following: 

•  A  percentage  of  births  to  teens 
which  exceeded  the  national  average  of 
5.0  percent  of  live  births; 

•  A  percentage  of  low  birth  weight 
births  which  exceeded  the  national 
average  of  7.1  percent  of  live  births; 

•  A  rate  of  postneonatal  mortality 
which  exceeded  the  national  average  of 
3.6  per  1.000  live  births; 

•  A  percentage  of  children  under  18 
with  family  incomes  below  the  Federal 
Poverty  Level  which  exceeded  the 
national  average  of  22  percent  for  1993 
only. 

Funding  Category 

The  single  category  open  for 
competition  this  year  will  be 
cooperative  agreements  with  new 
communities  seeking  funds  to  replicate 
or  adapt  successful  Healthy  Start 
strategies  to  reduce  infant  mortality,  in 
conjunction  with  individual  programs 
already  underway.  Approximately 
$54,000,000  is  available  to  fund  up  to  30 
new  communities,  with  awards  ranging 
hx)m  $250,000  up  to  $2,000,000  per 
project  for  one  year.  The  project  period 
is  up  to  four  years,  subject  to  continuing 
availability  of  funds. 

Consideration  for  funding  will  be 
given  to  projects  which  operationalize 


and  replicate  one  or  more  of  the" 
identified  service  intervention  models, 
whose  implementation  appears 
reasonable  and  appropriate,  which  can 
be  accomplished  within  the  project 
period,  and  which  are  linked  to  a 
perinatal  system  of  care. 

In  addition,  Healthy  Start-Phase  n 
funds  may  be  used  only  to  supplement, 
and  not  to  supplant  or  replace,  either 
existing  State  or  local  funds,  or  State  or 
local  funds  that  would  otherwise  be 
made  available  to  the  project.  Any 
appearance  of  supplantation  will 
disqualify  the  application. 

It  is  anticipated  that  intensive  Federal 
programmatic  involvement  and 
substantial  consuhation  will  be  required 
with  grantees  and  mentoring 
organizations  in  these  cooperative 
agreements.  Federal  involvement  may 
include  planning,  guidance, 
coordination  and  participation  in 
programmatic  activities.  Periodic 
meetings,  conferences,  and/or 
communications  with  the  award 
recipients  are  held  to  review  mutually 
agreed  upon  goals  and  objectives  and  to 
assess  progress.  The  outcome  of  Federal 
oversight  activities  could  lead  to 
adjustments  in  priority  tasks  for  a 
project. 

A  separate,  limited  competition 
among  existing  Healthy  Start  projects 
will  complement  these  new  Healthy 
Start-Phase  II  grants.  It  will  provide 
funding  for:  (1)  continued  support  of 
successful  strategies  and  interventions; 
and  (2)  peer  mentoring  of  health  care 
providers,  including  managed  care 
organizations  and  the  new  Healthy  Start 
communities.  This  limited  competition 
will  be  conducted  separately  and  apart 
firom  the  open  competition  announced 
in  this  notice. 

Special  Concerns 

HRSA's  Maternal  and  Child  Health 
Bureau  places  special  emphasis  on 
improving  service  delivery  to  women, 
infants,  children  and  youlJi  from 
communities  with  limited  access  to' 
comprehensive  care.  In  order  to  assure 
access  and  cuhural  competence,  it  is 
expected  that  projects  will  involve 
individuals  from  the  populations  to  be 
served  in  the  planning  and 
implementation  of  the  project.  The 
Bureau's  intent  is  to  ensure  that  project 
interventions  are  responsive  to  the 
cultural  and  linguistic  needs  of  special 
populations,  that  services  are  accessible 
to  consumers,  and  that  the  broadest 
possible  representation  of  culturally 
distinct  and  historically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB.  This  same 
special  emphasis  applies  to  improving 
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service  delivery  to  children  with  special 
health  care  neeids. 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  high  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultiual  and 
linguistic  diversity,  and  increasing 
opportimities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  in  all  categories  and 
subcategories  in  this  notice  for  which 
appUcations  from  academic  institutions 
are  encouraged.  This  is  in  conformity 
with  the  Federal  Government's  policies 
in  support  of  White  House  Initiatives  on 
Historically  Black  Colleges  and 
Universities  (Executive  Order  12876) 
and  Educational  Excellence  for  Hispanic 
Americans  (Executive  Order  12900).  An 
approved  proposal  from  a  HBCU  or 
Hispanic  Serving  Institution  will  receive 
a  0.5  point  favorable  adjustment  of  the 
priority  score  in  a  4  point  range  before 
funding  decisions  are  made. 

Evaluation  Protocol 

All  Healthy  Start  projects,  must 
incorporate  a  carefully  designed  and 
well  planned  evaluation  protocol 
capable  of  demonstrating  and 
documenting  measurable  progress 
toward  achieving  the  project's  stated 
goals.  The  protocol  should  be  based  on 
a  clear  rationale  relating  the  grant 
activities,  the  project  goals,  and  the 
evaluation  measures.  Wherever 
possible,  the  measurements  of  progress 
toward  goals  should  focus  on  healQi 
outcome  indicators,  rather  than  on 
intermediate  measures  such  as  process 
or  outputs.  A  project  lacking  a  complete 
and  well-conceived  evaluation  protocol 
as  part  of  the  planned  activities  will  not 
be  funded. 

Review  Process 

Because  of  the  anticipated 
overwhelming  response  to  this 
announcement  and  the  inability  to  fund 
all  that  may  be  approved,  applications 
for  the  Healthy  Start-Phase  II  will  be 
reviewed  in  two  stages.  Stage  1  will 
consist  of  a  competitive  review  by  an 
Objective  Review  Committee  (ORC)  of 
all  of  the  applications  that  have  been 
determined  eUgible.  Once  the  ORC  has 
completed  this  initial  review,  those 
applicants  determined  to  be  highly 
competitive  will  receive  a  Stage  2  pre- 
award  vaUdation  site  visit  to  reaffirm 
the  information  contained  in  the 


applications  and  the  applicant's  ability 
to  replicate  the  chosen  model(s).  There 
will  be  separate  ORC  panels  for  urban 
and  rural  applicants. 

Five  pre-application  conferences  for 
interested  and  potential  applicants  will 
be  held  February,  1997.  These 
conferences  will  present  the  Healthy 
Start  Initiative  and  its  models  of 
intervention,  as  well  as  answer 
questions  relevant  to  the  solicitation 
and  review  of  applications.  These 
conferences  are  planned  for  the 
metropolitan  areas  of  Washington,  D.C., 
(February  10),  Atlanta,  GA  (Fdiruary 
12),  Los  Angeles.  CA  (February  20), 
Kansas  City,  MO  (February  24),  and 
Rockville,  MD  (February  28). 

Interested  parties  should  complete  the 
registration  form  located  within  the 
application  kit  and  return  it  via  fax  by 
February  1, 1997  to  the  National  Center 
for  Education  in  Maternal  and  Child 
Health  (NCEMCH).  An  eletronic  version 
of  the  registration  form  is  also  available 
through  the  Healthy  Start  eletronic  mail 
addresss  listed  below.  The  completed 
registration  form  should  be  faxed  to 
NCEMCH  at  (703)  524-9335. 

For  more  information,  please  refer  to 
the  guidance  or  contact  NCEMCH's 
Healthy  Start  Project  via  electronic  mail, 
healthystart01ist.ncemch.oig  or 
telephone  703-524-6537. 

Review  Criteria  for  Applicants 

The  following  fectors  will  be  used,  to 
review  and  evaluate  applications  for 
awards  announced  in  this  notice: 

Stage  1 

•  Factor  I  (Weight-5  percent):  The 
soundness  of  the  application,  as 
measured  by  the  logical  flow  of  the 
narrative,  the  quality  of  its  content  and 
its  proposed  methodology. 

•  Factor  II  (Weight-35  percent):  The 
extent  to  which  the  proposed  project  is 
adequately  described,  as  measured  by 
the  following: 

— ^The  extent  to  which  the  demonstrated 
need(s)  of  the  target  population  to  be 
served  is  adequately  described  and 
supported  in  the  needs  assessment 
and  summarized  in  the  problem 
statement 

— ^The  extent  to  which  the  proposed 
project  plan  addresses  the  appropriate 
documented  need(s)  of  the  targeted 
population,  including  attention  to  the 
cultural  and  linguistic  needs  of. 
consimiers. 

— ^The  extent  to  which  the  proposed 
project  plan  is  congruent  with  the 
scope  of  one  or  more  of  the  eight 
service  models  of  intervention. 

— ^Tlie  extent  to  which  the  proposed 
project  plan  is  adequately  described. 
This  description  should  delineate  the 


specific  model  strategies  included  in 
the  proposed  project  plan,  and 
identify  the  actual  or  anticipated 
agencies  and  resources  that  will  be 
'  iised  to  implement  those  strategies. 

— ^The  extent  to  which  the  proposed 
project  plan  will  enhance  existing 
infant  mortality  reduction  activities 
already  underway  within  the 
community. 

— ^The  extent  to  which  the  project  plan's 
objectives  incorporate  performance 
based  indicators  that  are  measurable, 
logical,  and  appropriate  in  relation  to 
the  specific  problems  and  Healthy 
Start  modeUs)  identified. 

— ^The  extent  to  which  the  activities 
involved  in  each  proposed  model 
appear  feasible  and  likely  to 
contribute  to  the  achievement  of  the 
project's  objectives  within  each 
budget  period. 

•  Factor  ID  (Weight-20  percent):  The 
applicant's  fiscal  and  program 
management  capabiUty  and/or  capacity, 
as  measured  by: 

— ^The  extent  of  the  applicant's 
capability  to  carry  out  the  repUcation 
or  adaptation  of  the  proposed 
model(s)  within  the  project  area  and 
to  play  a  substantive  role  in  canying 
out  project  activities  associated  with 
the  model(s). 

— ^The  extent  to  which  the  applicant  has 
demonstrated  an  ability  to  maximize 
and  coordinate  existing  resources  and 
acquire  additional  resources. 

— ^The  extent  to  which  the  plan  to 
measure  program  performance  is  well 
organized,  adequately  described,  and 
complies  with  MCHB's  evaluation 
protocol  for  its  discretionary  grants 
and  cooperative  agreements. 

•  Factor  IV  (Weight-10  percent): 
Evidence  of  support  from  and  linkage  to 
the  State  and  local  perinatal  systems,  as 
measiued  by: 

—The  extent  to  which  the  project  is 
linked  to  an  existing  perinatal  sjrstem 
of  care  and  enhances  the  appUcant's 
infant  mortality  reduction  program 
already  in  op>eration. 

— ^The  extent  of  actual  or  planned 
involvement  of  the  State  and  local 
MCH  and/or  the  Indian  Health 
Service  Area  MCH  Coordinator  (as 
appropriate)  and  other  agencies  is 
clearly  evident. 

— ^The  extent  to  which  the  project  is 
consonant  with  overall  State  efforts  to 
develop  comprehensive  community 
based  systems  of  ser\ices.  and  focuses 
on  service  needs  identified  in  the 
State's  MCH  Services  Block  Grant 
Plan. 

•  Factor  V  (Weight-15  percmt): 
Structure  and  Role  of  Applicant's 
Consortium,  as  measured  by: 
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— ^The  effectiveness  of  the  consortium 
activities  during  its  years  of  existence, 
as  demonstrated  by  evidence  that  the 
consortium  has  an  ongoing  advisory 
role  in  the  project  community's  MCH 
activities. 

^The  extent  to  which  the  consortiiun 
includes  appropriate  representation  of 
project  area  consumers,  providers, 
and  other  key  stake  holders. 

— ^The  role  and  plan  of  action  of  the 
consortium  in  the  implementation  of 
the  proposed  project  plan  is 
adequately  deiscribed. 

•  Factor  VI  (Weight-15  percent):  The 
appropriateness  of  the  budget,  as 
measured  by: 

— ^The  extent  to  which  the  proposed 
budget  is  realistic,  adequately 
justified,  and  consistent  with  the 
proposed  project  plan. 

— ^The  extent  to  which  the  costs  of 
administration  and  evaluation  are 
reasonable  and  proportionate  to  the 
costs  of  service  provision. 

— ^The  degree  to  which  the  costs  of  each 
model  are  economical  in  relation  to 
the  proposed  service  utilization. 

Stage  2 

•  Validation  Site  Visit  (Weight-100 
percent): 

— Reaffirmation  of  the  applicant's 
information,  consortium's  structure 
and  activities,  and  existing  service 
sjrstems  and  operations,  based  on  a 
pre-award  site  visit  to  those 
applicants  for  whom  the  objective 
review  committee  has  scoreid  as 
highly  competitive.  The  site  visit  will 
include  assessments  of  the  following: 

I.  Grantee  Capability 

n.  Consortium  Role  and  Structure 

DI.  State  and  Local  Perinatal  System  Linkage 

IV.  Other  Factors  As  Appropriate 

Prelierence 

Preference  for  funding  will  be  given  to 
projects  which:  (1)  Help  to  achieve  an 
equitable  geographical  distribution  of 
projects  across  all  States  and  territories; 
or  (2)  show  strong  evidence  of 
sustainability  beyond  the  period  of 
federal  Healthy  Start  funding,  such  as 
those  in  Enterprise  Zones/ 
Empowerment  Communities  or  with 
other  substantial  commitments  of  public 
or  private  sector  resources. 

Allowable  Coats 

The  Health  Resources  and  Services 
Administration  will  support  reasonable 
and  necessary  costs  of  Healthy  Start- 
Phaae  II  grants  within  the  scope  of 
approved  activities.  Allowable  costs 
may  include  salaries,  equipment  and 
supplies,  travel,  contractual, 
consultants,  and  others,  as  well  as 


indirect  costs.  HRSA  adheres  to 
administrative  standards  reflected  in  the 
Code  of  Federal  Regulations  45  CFR  Part 
92  and  45  CFR  Part  74.  All  other  sources 
of  fimding  to  support  this  project  must 
be  accurately  reflected  in  me  applicant's 
budget. 

Reports 

A  successful  applicant  imder  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
Part  74,  Subpart  J,  Monitoring  and 
Reporting  of  Program  Performance,  with 
the  exception  of  State  and  local 
governments,  to  which  45  CFR  Part  92, 
Subpart  C  reporting  requirements  will 
apply.  Financial  reporting  will  be 
required  in  accordance  with  45  CFR  Part 
74,  Subpart  H,  with  the  exception  of 
State  and  local  governments,  to  which 
45  CFR  92.20  will  apply. 

Public  Heahfa  System  Reporting 
RequiremenlB 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  0MB  No.  0937-0195). 
Under  these  requirements,  commimity- 
based  nongovernmental  applicants  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions.  Commimity- 
based,  nongovernmental  applicants  are 
required  to  submit  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  foce  page  of  the 
application  (SF  424). 

(b)  A  summary  of  the  project  (PHSIS),  not 
to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  {wpulation  to  be 
served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or  local 
health  agencies. 

ExecntiTe  Order  12372 

This  program  has  been  determined  to 
be  a  program  which  is  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  bom 
within  their  States  for  assistance  under 


certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  Tlie  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.926. 

Dated:  January  22, 1997. 
Giro  V.  Somaya, 
Administrator. 

(FR  Doc.  97-1928  Filed  1-24-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-420(MI-11I 

Submission  for  OMB  Revisw: 
Commsnt  Rsquest 

AGENCY:  Office  of  Administration,  HUD. 
ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reducti'on  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
26,1997.  • 

ADDRESSES:  Interested  persons  are  ' 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
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Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  0MB  may  be  obtained 
frt)m  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATKM:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  0MB  approval 
niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperworii 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 

Dated:  January  14, 1997. 

David  S.  Cristy. 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Infbnnation  Collection  to  OMB 

Title  of  Proposal:  Report  on  Program 
Utilization — Section  8  Moderate 
Rehabilitation. 


Office:  Public  and  Indian  Housmg. 

OSfB  Approval  Number:  2577-0144. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
form  is  used  by  HUD  to  monitor  Public 
Housing  Agency's  (PHA)  progress  in 
implementing  the  Moderate 
Rehabilitation  Program  and  as  a  means 
of  approving  PHA  requisitions  for 
funds.  Also,  the  form  will  assist  HUD  in 
identifying  those  projects  where  a 
reduction  in  the  number  of  units  imder 
an  Aimual  Contributions  Contract  (ACC) 
is  required  due  to  underutilization  by 
the  PHA. 

Form  Number:  HUD-52685. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  Annually 
and  Quarterly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


AncKiaJ  Reporting  „ _.  500 

Quarterty  Reporting 100 


1 

4 


.5 
.5 


250 
200 


Total  Estimated  Burden  Hours:  450. 

Status:  Reinstatement,  with  changes. 

Contact:  Diane  A.  Thompson,  HUD, 
(202)  708-0477  x4079;  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

IFR  Doc.  97-1840  Filed  1-24-97;  8:45  am) 

BILUNQ  COOE  4210-01-M 


(Docket  No.  ra-4200-N-19] 

Submission  for  OIMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review,  as  required  by  the 
Paperwork  Reduction  Act.  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  The  due  date  for  comments  is: 
February  3, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  HUD  Desk 
Officer,  Office  of  Management  and 


Budget.  New  Executive  Office  Building. 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  D.C.  20410,  telephone 
(202)  708-0055.  This  is  not  a  toll-free 
niunber.  Copies  of  the  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urt)an 
Development  has  submittedto  OMB,  for 
emergency  processing,  "One  Strike  and 
You're  Out"  Progress  Questionnaire. 
On  March  28, 1996,  the  President 
announced  a  "One  Strike  and  You're 
Out"  policy  for  public  housing 
residents,  hi  addition  to  reiterating  the 
existing  screening  and  eviction 
authority  of  Public  Housing  Agencies 
(PHAs)  the  "One  Strike"  policy 
includes:  (1)  A  new  authority  for  PHAs 
to  deny  occupancy  on  the  basis  of  illegal 
drug-related  activities  and  alcohol  abuse 
when  such  abuse  leads  to  behavior  that 
threatens  the  heelth,  safety,  or  peaceful 
enjoyment  of  the  premises  by  other 
residents,  and  (2)  a  revision  to  the 
Public  Housing  Management 
Assessment  Program  (PHMAP)  system, 
to  include  a  new  evaluation  component 
on  security  that  measures  PHA 


performance  in  implementing  effective 
screening  and  eviction  policies  and 
other  anti-crime  strategies. 

The  questionnaire  will  help  HUD  to 
determine  the  progress  PHAs  have  made 
in  1996  towards  implementing  this 
important  crime  reduction  and  lease 
enforcement  strategy.  The  information 
vkdll  be  used  to  help  the  Department 
determine  what  kind  of  training 
resources,  instruction  and  technical 
assistance  will  be  required  in  1997  for 
successful  implementation  of  the  "One 
Strike"  poUcy. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The 
Department  has  requested  emergency 
clearance  of  the  collection  of 
information,  as  described  below,  with 
approval  being  sought  by  January  30, 
1997: 

(1)  Title  of  the  information  collection 
proposal:  "One  Strike  and  You're  Out" 
Progress  Questionnaire. 

(2)  Summary  of  the  collection  of 
information:  PHAs  will  answer  ten 
questions  concerning  implementation  of 
the  "One  Strike  and  You're  Out"  policy 
in  Notice  PIH  96-16  (HA),  dated  April 
12, 1996. 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  HUD 
will  use  the  information  to  determine 
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where  training  and  technical  assistance 
efforts  will  be  best  employed  in  1997. 
The  information  will  also  help  HUD 
monitor  the  progress  of  PHAs 
implementing  the  "One  Strike"  policy 
to  ensure  that  our  nation's  neediest 
citizens  can  live  in  peace  and  safety  that 
they  deserve. 

(4)  Description  of  the  likely 
respondents,  and  proposed  frequency  of 
response  to  the  collection  of 
information:  State.  Local  Governments 
will  submit  the  questionnaire  one-time. 

(5)  Estimate  of  the  total  reporting 
burden  that  will  result  from  the 
collection  of  information. 

Reporting  Borden 

Number  of  respondents:  3.200  (•  15 
minutes  per  response). 
Total  Estimated  Burden  Hours:  480. 

Authority:  Section  3S07  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C  Chapter  35. 
as  amended. 

Dated:  January  17, 1997. 

Kay  F.  Weavw. 

Acting  Director,  IBM  Policy  and  Management 
Division. 

|FR  Doc  97-1841  Filed  1-24-97;  8:45  am] 

I  OOOt  4t1«-t1-M 


Offlce  of  Administration 
[Doetot  Na  FR-4a00-N-14 

SubmlMlon  for  0MB  Revtawr: 
ConwMnt  Renueit 

AQENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

XUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
26, 1997. 

AOOnESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
0MB  approval  nimiber  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  0MB  Desk 
Officer.  Officer  of  Management  and 
Budget.  Room  10235.  New  Executive 
Office  Building.  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  this  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval  ' 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affiscted  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
niuntwr  of  hours  needed  to  prepare  the 
information  submission  including 


number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstat«nent,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Andwrity:  Section  3507  of  the  Paperwork 
Reduction  act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  January  16. 1997. 
David  &  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  itf  Prt^Msed 
Infonnation  Collection  to  OMB 

Title  of  Proposal:  General  Conditions 
for  Construction— Public  and  Indian 
Housing  Programs. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0094. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
form  is  required  for  construction 
contracts  awarded  by  Public  Housing 
Agencies  (PHAs)  and  Indian  Housing 
authorities  (IHAs).  The  form  includes 
those  clauses  required  by  OMB's 
common  rule  on  grantee  profnirement, 
implemented  at  HUD  in  24  CFR  85.36, 
HUD  program  regulations  on  grantee 
procurement,  and  HUD  Handbooks 
implementing  those  regulations.  The 
fonn  is  used  by  PHAs  and  IHAs  in 
solicitations  to  provide  necessary 
contract  clauses. 

Form  Number:  HUD-5370. 

Respondents:  State.  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Nunberof 


Frequency  of     ^ 
response 


Hours  per 
response 


Burden 
hours 


2,094 


1 


1 


2,694 


UMI 


Total  Estimated  Burden  Hours:  2,694. 

Status:  Reinstatement,  with  changes. 

Contact:  Andrew  Suski.  HUD.  (202) 
708-4703;  Joseph  F.  Lackey.  Jr..  OMB. 
(202) 395-7316. 

(PR  Doc  97-1842  Filed  1-24-97;  8:45  am) 
I  COM  4ti«-*t-M 


ACTION:  Notice. 


Pocket  No.  FR-4200-N-1?] 

SubmlsskNi  for  OMB  Review: 
ConNnent  Request 

agency:  Office  of  Administraticm.  HUD. 


f:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoiic 
Reduction  AcL  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  February 
26. 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 


received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr,.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building.  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
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toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docxmients 
submitted  to  0MB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  0MB  for  review,  as 
required  by  the  Paperworii  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  0MB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
4>umber  of  hours  needed  to  prepare  the 


information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  January  16, 1997. 

David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Sulnnission  of  Proposed 
Information  Collection  to  0MB 

Title  of  Proposal:  Mark  to  Market/ 
PortfoUo  Reengineering  Demonstration 
Program  Guidelines  Proposal 


Submission  Requirements  and 
Processing. 

Office:  Housing 

OMB  Approval  Number:  2502-0515. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  is  required  from  projects 
that  have  FHA-insured  mortgages  and 
that  receive  Section  8  rent  assistance. 
This  notice  describes  the  application 
and  processing  procedures  for  a 
demonstration  program  that  is  designed 
to  restructure  the  financing  of  the 
projects.  The  demonstration  will  also 
test  the  desirability  of  multifamily 
projects  meeting  thefr  insurance  and/or 
Section  8  assistance. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  Business  or  Other  For- 
Profit,  and  Not  For-Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Nwnt)erof 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Information  Coltection 


200 


1 


80 


16,000 


Total  Estimated  Burden  Hours: 
16,000. 

iStatus:  Extension,  without  changes. 

Contact:  George  C.  Dipman,  HUD, 
(202)  708-1220  x2574;  Joseph  F.  Lackey, 
Jr.,  OMB,  (202)  395-7316. 

IFR  Doc.  97-1843  Filed  1-24-97;  8:45  ami 
BiUMO  cooe  4210-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Klamath  Fishery  Management  Council 
Meeting 

agency:  Fish  and  WildUfe  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460ss  et  seq.].  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  This  meeting 
will  address  fall  chinook  stock 
projections  for  1997,  reports  on  fall 
Chinook  returns  to  the  Klamath  River  in 
1996,  anticipated  issues  and  constraints 
affecting  1997  harvests,  and  technical 


reports  fiom  the  Council's  Technical 
Advisory  Team.  The  meeting  is  open  to 
the  public. 

DATES:  The  Klamath  Fishery 
Management  Council  will  meet  fit>m 
9:00  a.m.  to  5:30  p.m.  on  Tuesday, 
February  18, 1996. 

PtJ^CE:  The  meeting  will  be  held  at  the 
DoubleTree  Hotel,  3555  Round  Bam 
Blvd.,  Santa  Rosa,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildfife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
CaUfomia  96097-1006,  telephone  (916) 
842-5763. 

SUPPLEMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  January  17, 1997. 
Thomas  ).  Dwyer, 
Acting  Regional  Director. 
(PR  Doc  97-1863  Filed  1-24-97;  8:45  am] 
aiLUNQ  COM  4»ie-6»-P 


Bureau  of  Land  Management 

[WY-010-6101-0(M(022,  WYW-131027] 

Notice  of  Availability  and  Public 
Meeting  on  the  Enviromental  Impact 
Statement  for  the  Qreybull  Valley 
Irrigation  District  Dam  and  Reservoir 
Project,  WY 

AGENCIES:  Bureau  of  Land  Management, 
Interior  and  Army  Corps  of  Engineers, 
Defense. 

ACTION:  Notice  of  Availability  and 
Notice  of  Public  Meeting  on  the  Draft 
Environmental  Impact  Statement  for  the 
Greybull  Valley  Irrigation  District  Dam 
and  Reservoir  Project  for  public  review 
and  comment.  Park  County,  Wyoming. 

SUMMARY:  A  Dtatl  Environmental  Impact 
Statement  (DEIS)  for  a  proposal  from  the 
Greybull  Valley  Irrigation  District 
(GVID)  to  construct,  operate,  and 
maintain  a  150-foot-high  zoned-earth 
embankment  dam  and  an  associated 
33,470  acre-foot  impoundment  in  an 
imnamed  drainage  west  of  Roach  Gulch, 
a  tributary  of  the  Greybull  River,  on 
public  lands  in  Park  County,  Wyoming, 
is  available  for  pubUc  review.  Tlie  DEIS 
describes  and  documents  the  analysis  of 
three  alternatives  and  discloses  each 
alternative's  environmental  effects.  A 
pubUc  meeting  for  comment  on  the 
DEIS  v«rill  be  held. 

DATES:  Written  comments  concerning 
the  analysis  will  be  accepted  for  60  days 
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following  the  date  the  Environmental 
Protection  Agency  (EPA)  publishes  the 
notice  of  filing  of  the  DEIS  in  the 
Federal  Register.  When  the  closing  date 
for  public  conunents  is  known,  it  will  be 
published  in  the  local  newspapers. 
Comments  should  be  sent  to  BLM, 
Worland  District;  Don  Ogaard.  Project 
Manager.  P.O.  Box  119;  Worland, 
Wyoming  82401-0119.  A  public 
meeting  will  be  held  in  Emblem. 
Wyoming  on  January  29, 1997.  to 
provide  opportxmities  for  the  public  to 
meet  with  representatives  from  the  BLM 
and  the  Corps,  and  comment  on  the 
DEIS.  The  meeting  will  be  held  at  the 
Emblem  Conununity  Hall,  beginning  at 
6:30  p.m. 

ADDRESSES:  Copies  of  the  DEIS  may  be 
reviewed  at -the  following  locations: 
Worland  District  BLM  Offica,  101  South 
23rd  Street,  (contact  Don  Ogaard,  BLM 
Project  Manager)  Worland.  Wyoming; 
Wyoming  State  BLM  Office.  5353 
Yellowstone  Road.  Cheyenne.  Wyoming 
(Susan  Beimett.  Supervisor,  Records 
and  Public  Service  Group);  Army  Corps 
of  Engineers,  Cheyenne  Regulatory 
Office,  2232  Dell  Range  Blvd,  Suite  210, 
Cheyenne  (Chandler  Peter,  Corps  Project 
Manager);  Army  Corps  of  Engineers, 
Omaha  District  Office,  215  N.  17th 
Street,  Omaha,  Nebraska  (Becky  Latka, 
EIS  Technical  Manager);  and  county, 
dty,  and  college  libraries  near  the 
proposed  project. 

FOR  FURTHER  MFORMATKM  CONTACT:  Don 
Ogaard,  BLM  Project  Manager,  Biueau 
of  Land  Management,  Worland  District 
Office,  P.O.  Box  119, 1101  South  23rd 
Street,  Worland,  Wyoming  82401-0119, 
telephone  (307)  347-5160;  or  Candace 
M.  Thomas,  Chief,  Environmental 
Analysis  Branch,  Planning  Division. 
Army  Corps  of  Engineers,  Omaha 
District,  215  North  17th  Street,  Omaha, 
Nebraska  68102-4978,  telephone  (402) 
221-4598. 

SUPPLBIENTARY  INFORMATION:  The 
Greybull  Valley  Irrigation  District 
(GW))  proposes  to  construct  a  150-foot- 
high  zoned-earth  embankment  dam  in 
an  unnamed  drainage  west  of  Roach 
Gulch,  a  tributary  of  the  Greybull  River, 
in  Park  County,  Wyoming.  "Hiis  dam 
would  impoimd  33,470  acre-feet  of 
water,  inundating  about  700  acres  of 
BLM-administered  public  lands.  The 
GVID's  purpose  and  need  for  the 
proposal  is  primarily  to  provide  early 
and  late  season  wrater  Cor  irrigated  crops; 
and  to  allow  better  overall  rcq^ation  of 
their  system.  The  DEIS  also  considers  an 
alternative  location  in  Blackstone 
Gulch,  another  tributary  of  the  Gre3rbull 
River;  as  well  as  the  "No  Action" 
Alternative,  under  which  no  dam  would 
bebuih. 


The  DEIS  is  not  a  decision  document. 
The  purpose  of  the  DEIS  is  to  provide 
sufficient  information  for  the  BLM  and 
Corps  to  make  an  informed  decision 
about  GVID's  proposal.  It  is  a  document 
disclosing  the  likely  environmental 
consequences  of  implementing  the 
proposed  action  or  one  of  the 
alternatives  to  that  action.  The  BLM's 
Preferred  Alternative  is  Alternative  B, 
Proposed  Action,  as  modified  by  the 
mitigation  described  in  Chapter  5  of  the 
DEIS.  The  Corps  does  not  identify  a 
Preferred  Alternative  at  this  time. 

Before  CVID  may  construct  the 
project,  it  must  obtain  Federal,  State, 
county,  and  local  permits.  Because  the 
reservoir  would  inundate  public  land 
administered  by  the  BLM,  the  GVID 
must  obtain  a  Right-of-Way  Grant  from 
the  BLM.  A  permit  tmder  Section  404  of 
the  Clean  Water  Act  to  conduct 
operations  in  a  water  of  the  United 
States,  issued  by  the  Corps,  would  also 
be  required.  As  part  of  the  process  for 
granting  the  permits,  these  agencies 
must  consider  the  GVID's  proposal 
under  NEPA. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM's 
Worland  District  office  during  regular 
business  hours  (7:30  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except 
holidays  and  may  be  published  as  part 
of  the  final  environmental  impact 
statement.  Individual  respondents  may 
request  confidentiaHty.  If  you  wish  to 
withhold  your  name  or  address  fit>m 
public  review  or  &t>m  disclosure  under 
the  Freedom  of  Infmmaticm  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comment.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  bom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entireW. 

Because  the  final  EIS  may  be  issued 
in  partial  text  format,  the  draft  EIS 
should  be  retained  for  future  reference. 

Dated:  January  16, 1997. 
AlanL.Kartwke, 
Associate  State  Director. 
(FR  Doc  97-1902  Filed  1-24-97;  8:45  am] 
■UJNQ  COOS  431«-l»-^ 

(CO-a3«-t7-S7tXMW;  COC58667] 

Colorado;  Propoaod  Relnsftemont  of 
TorminatBd  OH  and  Oas  ( 


Under  the  provisicms  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  COC58657,  Archiileta 


County,  Colorado,  was  timely  filed  and 
was  accompanied  by  all  required  rentals 
and  royalties  accruing  from  January  1, 
1997  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent,  respectively.  "The  lessee 
has  paid  the  required  $500 
adnodnistrative  fee  for  the  lease  and  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  (30 
U.S.C.  188(d)  and  (e),  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  January  1, 
1997,  subject  to  the  original  terms  and 
condition  of  the  lease  and  the  increased 
rental  and  royalty  rates  cited  above.       « 

Questions  concerning  this  notice  may 
be  directed  to  Milada  Krasilinec  of  the 
Colorado  State  Office  (303)  239-^3767. 

Dated:  January  13, 1997. 
Milada  Krasilinec 
Land  Law  Examiner,  Oilvnd  Gas 
Management  Team. 

(FR  Doc.  97-1915  Filed  1-24-97;  8:45  am] 
BNJJNQ  COOC  4>10^S-M 


(WY-421-41-6700:  WVW124445) 

Notico  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Oas  Lease 

January  15, 1997. 

Pureuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl  24445  for  lands  in  Lincohi 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

"The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW124445  effective  July  1, 
1996,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
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increased  rental  and  royalty  rates  dted 
above. 

Acting  Chief.  Leasable  Minerals  Section. 
(FR  Doc  97-1905  Filed  1-24-97;  8:45  am] 


(OR-«68-0777-e3:  QP9-024ti  OR-19615 
(WAN 

Public  Land  Order  No.  7237; 
Revocation  of  Iha  Exaculiv*  Order 
Dated  October  24, 1916;  Waehington 

AQENCV:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  its 
entirety  an  Executive  order  which 
withdrew  approximately  155  acres  of 
public  lands  for  the  Bureau  of  Land 
Management's  Powersite  Reserve  No. 
556.  The  lands  are  no  longer  needed  fOT 
the  purpose  for  which  they  were 
withdrawn.  The  lands  are  included  in 
overlapping  withdrawals  and  remain 
closed  to  surface  entry  and  mining.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 

EFFECTIVE  DATE:  January  27, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Wa^iington  State  OfBce,  P.O.  Box  2965, 
Portland.  Oregon  97208-2965, 503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  X)rder  dated  October 
24, 1916,  ^lich  established  Powersite 
Reserve  No.  556,  is  hereby  revoked  in  its 
entirety: 

WUlamelte  Meridian 

T.  13  N.,  R.  23  E.. 
Sees.  2, 11,  and  12,  all  unsurvayvd  islands 
Ijring  in  the  Columbia  River. 
T.  14  N..  R.  23  B.. 
Sees.  27, 28, 33, 34,  and  35.  all  unsurveyed 
islands  lying  in  the  Columbia  River. 

The  areas  described  aggregate 
approximately  155  acres  in  Grant  and 
Yakima  Counties. 

2.  The  lands  are  included  in  Power 
Project  No.  2114  and  the  Columbia 
River  Improvement  Prolect,  and  remain 
withdrawn  from  operation  of  the  public 
land  laws,  including  the  mining  laws. 
The  lands  have  been  and  continue  to  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws. 


Dated:  January  10, 1097. 
BeD  AnutfiMig, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-1913  Filed  1-24-97;  8:45  am] 

[CA-066-0»-14M-00.  CACA-23033] 

Notice  Of  Reaity  Action;  daaelficaUon 
of  Public  Lande  fbr  Recreation  and 
Public  Purpoeee,  Kem  County, 
Caiifomia 

AQENCY:  Bureau  of  Land  Management 

SUMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  classification  for  lease  and 
conveyance  to  the  Exotic  Feline 
Breeding  Compoimd  under  the 
provisions  of  tiie  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C 
869  et  seq). 

San  BemanUiio  Meridian 

T.9iS..  R.13W.. 
Section  14  Lots  6-7  (excluding  MS  5254, 

MS  5210,  and  MS  5217) 
Containing  15.41  acres,  more  or  less. 

The  Exotic  Feline  Breeding 
Compound,  a  non-profit  oiganization, 
has  applied  to  lease/acquire  the  public 
lands  to  expand  their  current  facility  in 
order  to  provide  additional  habitat  and 
to  improve  existing  habitat.  The  land 
will  be  developed  in  accordance  with 
the  plan  of  development.  The  lands  are 
not  needed  for  Federal  purposes,  and 
lease  or  conveyance  wotild  be  consistent 
with  the  California  Desert  Conservation 
Act  Plan.  The  lease/patent,  when 
issued,  will  be  subJM:t  to  the  following 
terms,  conditions  and  reservations: 

1.  Ftovisions  of  the  Reoeation  and 
Public  Purpose  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Ii^erior. 

2.  A  right-of-way  to  the  United  States 
for  ditches  and  canals,  pursuant  to  the 
Act  of  August  30. 1890  (43  U.S.C  945). 

3.  A  reservaticm  of  all  minerals  to  the 
United  States,  and  the  right  to  prospect 
for.  mine,  and  remove  the  minerals. 
DATES:  January  27, 1997  the  lands  will 
be  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  lease  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period 
on  or  befiore  March  13, 1997.  interested 
persons  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  Area  Manager,  Ridgecrest 
Resource  Area,  300  S.  Richmond  Road. 
Ridgecrest.  Caiifomia.  93555.  Any 
adverse  comments  will  be  reviewed  by 


the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  March  28. 1997. 
SUPPLBmrARY  MFORMATION:  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  Bureau  of 
Land  Management.  Ridgecrest  Resource 
Area,  300  S.  Richmond  Road, 
Ridgecrest,  CA  93555. 
LaeOelaney, 
Ana  Manager. 

(FR  Doc.  97-1899  Filed  1-24-97;  8:45  am] 
COM  4iia-i«-^ 


pO-036-1430-01:  iDt-41(W1] 

Notice  Of  Realty  Action;  Idaho 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Action — Amendment 
of  the  Medicine  Lodge  Resource 
Management  Plan  (ld^)/Notice  of 
Realty  Action  (NORA),  Direct  Sale  of 
Pubhc  Land  in  Jefferson  County,  Idaho. 

NOTICE:  Notice  is  hereby  given  that  the 
BLM  has  amended  the  Idaho  Falls 
District's  Medicine  Lodge  RMP  to  allow 
for  direct  sale  of  46.95  acres  of  public 
land  containing  the  Mud  Lake  Airport  to 
the  City  of  Mud  Lake. 
summary:  The  following  described  lands 
have  been  examined  and  through  the 
public  supported  land  use  planning 
process  have  been  determined  to  be 
stiitable  for  direct  sale  to  the  City  of 
Mud  Lake  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C 
1716). 

T.  6  N..  R.  34  E.,  BM 
Sec  18,  lots  16, 18.  21,  23,  26; 

The  purpose  of  this  land  sale  is  to 
allow  the  City  of  Mud  Lake  to  acquire 
the  public  land  housing  the  Mud  Lake 
Airport  and  total  management  control. 
Sale  of  the  land  would  serve  important 
public  objectives  for  the  Qty  of  Mud 
Lake. 

The  land  patent,  Vrhen  issued,  would 
contain  a  reservation  to  the  United 
States  for  ditches  and  canals  and  would 
be  subject  to  highway  right-of-way  BL- 
049504  to  the  Idaho  Department  of 
Transportation. 

SUPPLEMENTARY  INFORMATION:  Detailed, 
information  concerning  the  conditions 
of  the  direct  sale  can  be  obtained  by 
contacting  Bruce  Bash,  Realty 
Specialist,  at  (208)  524-7521.  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  land  described  above  will 
be  segregated  from  appropriation  under 
the  public  land  laws,  including  the 
mining  laws,  except  for  the  sale 
provisions  of  FLPMA. 
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PLANNINQ  protest:  Any  party  who 
participated  in  the  plan  amendment  and 
is  adversely  affected  by  the  amendment 
may  protest  this  action  only  as  it  affects 
issues  submitted  for  the  record  during 
the  planning  process.  The  protest  shall 
be  in  writing  and  filed  with  the  Director 
(480),  Bureau  of  Land  Management, 
Resource  Planning  Team,  1849  "C" 
Street,  N.W.,  Washington.  D.C.  20240, 
within  30  days  of  publication  of  this 
notice. 

LAND  SALE  COMMENTS:  For  a  period  of  45 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  land  exchange  to  the  Area 
Ktenager,  Biireau  of  LAid  Management, 
Medicine  Lodge  Resource  Area,  1405 
Hollipark  Dr..  Idaho  Falls,  Idaho  83401. 
Objections  will  be  reviewed  by  the  ELM 
Idaho  Falls  District  Manager  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  planning 
protests  or  objections  regarding  the  land 
sale,  this  reall^  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior'and  the  planning 
amendment  will  be  in  effect. 

Dated:  January  17, 1997. 
)m  KraajraobriBk, 

Ana  ManagBrMedicilM  Lodge  Resource  Area. 
[PR  Doc  97-1903  Filed  1-24-  97:  8:45  am] 
■UMQ  OOH  4S10-aO-P 

(UT-040-07-143(M>1;  UTU-74S4^ 
Notic*  Of  Realty  Action 

AQCNCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  sale. 

SUMMARY:  The  Bureau  of  Land 
Management  is  proposing  to  sell,  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (FLPMA), 
public  land  described  as  Salt  Lake 
Meridian.  T.  34  S.,  R.  5  W.,  sec.  30,  SEV* 
SEV«SEV4NEV4,  containing  2.5  acres 
located  in  Garfield  County,  Utah.  The 
sale  would  be  at  fair  maiket  value  as 
determined  by  appraisal.  The  public 
land,  once  acquired  by  the  Qty,  will  be 
used  for  expansion  of  the  city's 
ind\i8trial  park. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13. 1997.  Patent  of  the 
land  to  the  City  will  be  issued  no  sooner 
than  March  28. 1997. 
ADDRESSES:  All  comments  concerning 
this  proposed  sale  should  be  addressed 
to  the  District  Manager.  Cedar  City 
District,  176  East  D.L.  Sargent  Drive. 
Cedar  Qty,  UT  84720. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Zufeh.  176  East  D.L.  Sargent  Dr., 
Cedar  Qty,  UT  84720,  (801)  586-2401. 


SUPPLEMENTARY  INFORMATION:  The  lands 
described  have  been  segregated  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  on 
October  24, 1997,  whichever  occurs 
first.  Only  the  surface  estate  will  be 
sold.  The  patent,  when  issued,'will  be 
made  subject  to  all  vahd  existing  rights 
and  will  contain  a  reservation  for  all 
minerals  to  the  United  States,  together 
with  the  right  to  prospect  for,  mine  and 
remove  the  minerals.  There  will  also  be 
reserved  to  the  United  States  a  right-of- 
way  for  ditches  or  canals  constructed  by 
the  authority  of  the  United  States.  In  the 
absence  of  timely  objections,  this 
proposal  shall  become  the  final 
determination  of  the  Department  of  the 
Interior. 
Craig  K-Zufelt. 
Acting  District  Manager. 
[PR  Doc  97-1908  Filed  1-24-97;  8:45  am] 
BHJJNQ  COOC  4310-OO-M 


PD-020-1430-01] 

Notice  Of  Intent  To  Prepare  a  l.and  Use 
Plan  Amendment 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
land  use  plan  amendment. 

SUMMARY:  The  Snake  River  Resource 
Area,  Upper  Snake  River  Districts,  is 
proposing  to  amend  the  Monument 
Resource  Management  Plan  to  allow  the 
dis[>osal  of  a  34.9  acre  isolated  tract  of 
public  land  in  Minidoka  County. 
DATES:  The  public,  state  and  local 
governments,  and  other  Federal 
agencies  are  invited  to  participate  in  the 
amendment  process.  Identification  of 
issues,  concerns,  or  other  written 
comments  p>ertaining  to  this  notice  will 
be  accepted  until  March,  15, 1997. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  plan  amendment  would  allow 
the  transfer  into  private  ownership  a 
34.9  acre  parcel  of  public  land 
identified  as  Tract  "A",  of  Section  25, 
Township  8  South,  Range  24  East,  Boise 
Meridian.  This  parcel  of  land  has  been 
subject  to  unauUiorized  agriculture  and 
occupancy  use  for  many  years. 
Approximately  8  acres  have  been 
farmed  and  is  crossed  by  a  center  pivot 
irrigation  system.  Approximately  0.34 
acres  of  the  parcel  have  been  used  for 
residential  purposes  including  portions 
of  a  lawn,  shrubs  and  trees,  two 
driveways,  and  a  horse  arena. 
Settlement  for  this  unauthorized  use 
with  the  involved  individuals  has  been 
completed  and  the  uses  have  been 


authorized  by  land  use  permits  granted 
by  the  Bureau  of  Land  Management 

The  tract  is  proposed  to  be  disposed 
of  in  two  parcels  to  accommodate  the 
residential  uses  of  one  individual  and 
the  farming  use  of  another  individual. 
The  parcels  would  be  sold  by  direct  sale 
to  the  adjoining  land  owners. 

Pubhc  participation  in  the 
amendment  process  will  include 
publication  of  this  notice  in  the  Federal 
Register  and  local  newspapers  and  the 
sending  of  this  notice  to  state  and  local 
governments,  private  individuals,  and 
other  interested  parties.  Depending  on 
the  amount  of  pubUc  interest,  public 
meetings  may  be  held  in  the  Snake 
River  Resource  Area  Office,  Burley, 
Idaho. 

ADDRESSES:  Any  comments  on  this 
notice  should  be  mailed  by  close  of 
business  on  March  15, 1997  to  the 
Bureau  of  Land  Management,  Snake 
River  Resource  Area,  15  East  200  South, 
Burley,  Idaho  83318. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Karl  A.  Simonson,  Realty  Specialist, 
(208) 677-6640. 

Dated:  Januaiy  16, 1997. 
Tom  Dyer, 

Snake  River  Area  Manager. 
(FR  Doc.  97-1911  Filed  1-24-97;  8:45  am] 
■HJJNO  OOOe  4310-QO-P 


[AZ-042-«7-142(M)a| 

Arizona  State  Office;  Notfce  of  Filing  of 
Plats  of  Survey 

January  16, 1997. 

1 .  Tlie  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated: 

A  plat,  in  3  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
south  boundary,  and  a  metes-and- 
bounds  survey  of  North  Maricopa 
Mountains  Wilderness  Area  Boundary, 
in  Township  4  South,  Range  3  West. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  approved  October  7, 1996,  and 
officially  filed  October  22, 1996. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary  and  a  portion  of  the 
subdivisional  lines,  and  the  metes-and- 
boimds  survey  of  North  Maricopa 
Mountains  Wilderness  Area  Boundary, 
in  Township  5  South,  Range  3  West, 
(^la  and  Salt  River  Meridian,  Arizona, 
was  approved  October  7, 1996,  and 
officially  filed  October  22, 1996. 

A  plat  representing  the  dependent 
resurvey  of  the  Arizona-New  Mexico 
State  Line  between  the  127  mile  comer 
and  the  136  mile  comer.  Townships  19 


UMI 


and  20  North,  Range  31  East.  Gila  and 
Salt  River  Meridian,  Arizona,  was 
approved  October  16, 1996,  and 
o£Bcially  filed  October  22, 1996. 

2.  These  plats  will  immediately 
become  the  basic  recordls  for  describing 
the  land  for  all  authorized  purposes. 
These  plants  have  been  placed  in  the 
open  £Qes  and  are  availai)le  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
222  N.  Central  Avenue,  Phoenix, 
Arizona  85004. 
IMeCWilMm. 

Acting  Qiief  Cadastral  Surveyor  of  Arizona. 
[PR  Doc  97-1904  Filed  1-24-97;  8:45  am] 
MJJM  OOOC  4>1»4»4« 
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PI>-«67-1430-00] 

Idaho:  FHing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  on  January  13, 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  of  the  subdivisional  lines, 
and  the  subdivision  of  section  15,  and 
the  siuvey  of  lots  2, 3. 4, 5,  and  6.  T. 
2N.,  R.4W.,  Boise  Meridian,  Idaho. 
Group  No.  853,  was  accepted  January 
13, 1997. 

This  siuvey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Manag«nent, 
1387  S.  Vinnell  Way.  Boise,  Idaho. 
83709-1657. 

Dated:  January  13, 1997. 
Duane  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 
(FR  Doc  97M907  Filed  1-24-97;  8:45  am] 
■UMa  OOM  4S1»«1-II 


National  Park  Seivica 
PiMIc  Notioe 

AOENCY:  National  Paric  Service,  Interior. 
SUMMARY:  Public  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 
authorizing  marina  and  food  sovice 
facihties  and  services  for  the  public  at 
Fire  Island  National  Seashore  for  a 
period  often  (10)  years  from  date  of 
contract  execution. 
EFFECTIVE  DATE:  March  28, 1997. 


ADDRESSES:  Interested  parties  should 
contact  National  Paric  Service,  Senior 
Concession  Program  Manager, 
Concession  Management  Division,  New 
England  System  Support  Office,  15  State 
Street,  Boston,  MA  02109-3572,  to 
obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 

SUPPt^MENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
pro(»dural  provisions  of  the  National 
Environmental  Policy  Act  and  no 
environmental  document  will  be 
prepared. 

The  existing  concessioner  has 
performed  its  obligations  to  the 
.    satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  November  30, 
1996,  and  therefore  pursuant  to  the 
provisions  of  Section  5  of  the  Act  of 
October  9, 1965  (79  Stat  969;  16  U.S.Q 
20),  is  entitled  to  be  given  preference  in 
the  renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract,  providing 
that  the  existing  concessioner  submits  a 
responsive  oBat  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportimity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  be»t  offer,  then  the  contract 
%vill  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the-right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  ofiier. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
resiilt  of  this  notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  received  by  the 
Senior  Concessions  Program  Manager, 
Concession  Management' Division,  not 
later  than  the  sixtieth  (60th)  day 
following  publication  of  this  notice  to 
be  considered  and  evaluated. 

Dated:  December  17, 1996. 
CluyaaBdraL.Wallw, 

Field  Director,  Northeast  Field  Area. 

[FR  Doc  97-1873  Filed  1-24-97;  8:45  am] 

HUMQ  OOOf  ate-»-M 


Notice  of  Inlant  to  Repatriate  Cultural 
itame  In  the  Poeeeoeton  of  the  CHMla 
National  Foreat.  United  Statee  Forect 
Servioe,  Albuquerque,  NIM 

agency:  National  Park  Service,  Interior, 
ACTION:  Notice. 


Notice  is  hereby  given  under  the 
Native  American  C^ves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Cibola  National 
Forest.  United  SUtes  Forest  Service, 
Albuquerque,  NM,  which  meets  the 
definition  of  "sacred  object"  under 
Section  2  of  the  Act 

The  cultural  items  consist  of  17 
prayer  sticks  of  aspen  and  willow,  four 
com  husk  cigarettes,  a  miniature  bow, 
and  a  miniature  spear. 

In  February  1987,  these  items  were 
seized  from  a  private  residence  by 
Federal  law  enforcement  offices  as  part 
of  an  Archeological  Resources 
Protection  Act  case.  The  items  have 
been  identified  as  being  from  lands  of 
the  Qbola  National  Forest  in  west- 
central  New  Mexico. 

Ethnographic  and  anthropological 
sources  inchoate  the  items  in  this 
collection  resemble  known  Acoma 
reUgious  objects.  Representatives  of  the 
Pueblo  of  Acoma  have  indicated  that 
these  ciiltural  items  were  left  as 
offerings  at  a  shrine  on  the  Qbola 
National  Forest  and  have  identified 
these  cultural  items  as  sacred  objects 
necessary  for  the  continuing  practice  of 
traditional  Acoma  reUgion  by  present- 
day  adherents.  Representatives  of  the 
Pueblo  of  Acoma  have  also  stated  that 
once  left  as  offerings,  the  Acoma 
religion  requires  that  such  cultural 
items  not  be  disturbed. 

Based  on  the  above-mentioned 
information,  officials  of  the  United 
States  Fpiest  Service' have  determined 
that,  piu^uant  to  25  U.S.C.  3001  (3KC), 
these  23  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  reUgions  by  their  present-day 
adherents.  Officials  of  the  United  States 
Forest  Service  have  also  determined 
that  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  items  and  the  Pu^lo  of 
Acoma. 

This  notice  has  been  sent  to  ofBdals 
of  Uie  Hopi  Tribe,  the  ICaibab  Band  of 
Paiute  Indians,  the  Las  Vegas  Paiute 
Tribe,  the  Moapa  Band  of  Paiutes,  the 
Navajo  Nation,  the  Paiute  Tribe  of  Utah, 
the  Pueblo  of  Acoma,  the  Pueblo  of 
Jemez,  the  Pueblo  of  Zuni,  the  San 
Carlos  Apache  Tribe,  and  the  San  Juan 
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Southern  Paiute  Tribe,  and  the  Yavapai- 
Apache  Community  of  Arizona. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Dr.  Frank  E.  Wozaiiak,  NAGPRA 
Coordinator,  Southwestern  Region, 
USDA  Forest  Service,  517  Gold  Ave. 
SW,  Albuquerque.  NM  87102; 
telephone:  (505)  842-3238,  fax:  (505) 
842-3800  before  February  26, 1997. 
Repatriation  of  these  objects  to  the 
Pueblo  of  Acoma  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  January  17, 1997. 
Vektta  Canoots, 
Acting  Departmental  Consulting 
Archeologist, 

Deputy  Manager.  Archeology  and 
Ethnography  Program. 
[FR  Doc.  97-1856  Filed  1-24-97;  8:45  am] 
I  coot  4>ia-7»-r 


Nolioe  Of  Intent  to  Repatriate  Cultural 
Kema  from  Ailcanaaa  and  OklahonM  in 
tlie  Poeaaeelon  of  tite  Hood  Muaeum 
of  Art,  Dartmoutfi  College,  Hanover. 
NH 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2). 
of  the  intent  to  repatriate  cultiual  items 
in  the  possession  of  the  Hood  Museiun 
of  Art,  Dartmouth  College,  Hanover,  NH, 
which  meets  the  definition  of 
"imassociated  funerary  objects"  under 
Section  2  of  the  Act. 

The  eight  items — seven  copper  beads 
and  a  polished  clear  quartz  celt — were 
piuchaaed  by  Mr.  Glover  Street  Hastings 
m,  a  private  collector.  Mr.  Hastings' 
daughter,  Carlena  R  Redfield,  donated 
the  collection  to  Dartmouth  College  in 
1981.  Mr.  Hastings'  donation 
information  indicates  the  celt  came  from 
a  Caddo  grave  in  the  Ouachita  River 
Valley,  Montgomery  County.  AR.  Mr. 
Hastings'  information  indicates  the 
seven  copper  beads  came  from  Spiro 
Mound.  Sequoyah  County.  OK. 

Celts  and  copper  beads  are  consistent 
with  the  t3rpes  of  funerary  objects  used 
in  traditicmal  Caddoan  burial  practices. 
Spiro  Mound  is  considered  a  prepared 
physical  location  into  which,  as  part  of 
the  death  rite  or  ceremony  of  a  culture, 
individual  human  remains  were 
deposited.  Both  Spiro  Mound,  Sequoyah 
County,  OK  and  the  Montgomery 
County,  AR.  are  located  within  the  area 
archeologically  and  ethnographically 
doounented  as  being  occupied  by 


ancestral  Caddoan  populations  for  the 
last  2,000  years. 

Officials  of  the  Hood  Museum  of  Art 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(B),  these  eight  cultural 
items  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  biirial  site 
of  an  Native  American  individual. 
Officials  of  the  Hood  Museum  of  Art 
have  also  determined  that,  pursiiant  to 
25  U.S.C.  3001(2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Caddo  Indian  Tribe  of 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Caddo  Indian  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  Should 
contact  Mr.  Kellen  G.  Haak,  Registrar 
and  Repatriation  Coordinator,  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover,  NH  03755,  telephone  (603) 
646-3109  before  February  26, 1997. 
Repatriation  of  these  objects  to  the 
Caddo  Indian  Tribe  of  Oklahoma  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  January  17, 1997. 
Veletta  Canouts. 

Acting  Departmental  Consulting 

Archeologist, 

Deputy  Manager,  Archeology  and  Ethngraphy 

Program. 

[FR  Doc.  97-1855  Filed  1-24-97;  8:45  am) 
MUMQ  COOC  4*1»->«-F 


Notice  Of  Intent  to  Repatriate  Cultural 
Heme  in  the  Poaeeealon  of  the  Meea 
Southwest  Muaeum,  Meea,  AZ 

AGENCY:  National  Park  Service,  Interior 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (aK2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Mesa  Southwest 
Museum.  Mesa.  AZ.  which  meet  the 
definition  of  "object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

The  items  are  Western  Apache  Gaan 
material  consisting  of  one  Dilzini  Gaan 
mask,  one  Dilzini  Gaan  wooden 
headdress,  one  Dilzini  Gaan  standard 
with  four  flat  cross  bars,  and  one  set  of 
18  pieces  of  a  Dilzini  Gaan  wooden 
headdress.  All  these  items  are  made  of 
painted  wood  and/or  cloth  and  were 
acquired  by  the  Museum  in  1979, 1985. 
and  1991. 


The  cultural  affiliation  of  the  first 
three  items  is  clearly  Western  Apache  as 
documented  in  museum  records  and 
verified  by  the  Camp  Verde  Yavapai- 
Apache  Tribe,  the  Fort  McDowell 
Mohave-Apache  Commimity,  the  Tonto 
Apache  Tribe,  the  San  Carlos  Apache 
Tribe,  and  the  White  Mountain  Apache 
Tribe.  The  fourth  item,  one  set  of  18 
pieces  of  a  Dilzini  Gaan  wooden 
headdress,  was  collected  near  Sanders. 
AZ,  and  it  has  been  clearly  identified  as 
Western  Apache  by  the  Camp  Verde 
Yavapai-Apache  Tribe,  the  Fort 
McDowell  Mohave- Apache  Commimity, 
the  Tonto  Apache  Tribe,  the  San  Carlos 
Apache  Tribe,  and  the  White  Mountain 
Apache  Tribe.  The  San  Carlos  Apache 
Tribe  and  the  White  Mountain  Apache 
Tribe  have  documented  that  these  items 
have  ongoing  traditional  and  cultural 
importance  to  the  tribes  and  could  not 
have  been  conveyed  by  any  individual 
tribal  member. 

Based  on  the  above  mentioned 
information,  officials  of  the  Mesa 
Southwest  Museiun  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(D). 
these  four  cultural  items  have  ongoing 
historical,  traditional,  and  cultiual 
importance  central  to  the  San  Carlos 
Apache  Tribe  and  White  Mountain 
Apache  Tribe,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Mesa  Southwest 
Museum  officials  have  also  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  which  can  be  reasonably  traced 
between  these  items  and  the  San  Carlos 
Apache  Tribe  and  White  Mountain 
Apache  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  San  Carlos  Apache  Tribe,  the 
Camp  Verde  Yavapai-Apache 
Community,  the  Fort  McDowell 
Mohave-Apache  Community,  the  Tonto 
Apache  Tribe,  and  the  White  Mountain 
Apache  Tribe.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
objects  should  contact  Tray  C.  Mead, 
Museum  Administrator,  Mesa 
Southwest  Museum,  53  N.  Macdonald, 
Mesa,  AZ  85201.  or  telephone  Dr.  Susan 
Shaffer  Nahmias.  NAGPRA/Tribal 
Liaison  at  (602)  644-2563  before 
February  26, 1997.  Repatriation  of  these 
objects  to  the  San  Carlos  Apache  Tribe 
and  White  Mountain  Apache  Tribe  may 
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begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  January  17, 1997. 

Veletta  Canouts. 

Acting  Departmental  Consulting 
Arcbeologist, 

Deputy  Manager,  Archeology  and 
Ethnography  Program. 

(FR  Doc.  97-1854  Filed  1-24-97;  8:45  am] 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investmant 
Corporation 

SutMnisslon  for  0MB  Review; 
Comment  Requost 

AOpNCV:  Overseas  Private  Investment 
Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 

DATES:  Comments  must  be  receive  on  or 
before  March  28, 1997. 

ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  ot^ained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to.the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW.,  Washington,  DC  20527;  202/336- 
8565. 

Summary  of  Form  Under  Review 

Type  of  Request:  New  Collection.  ■ 

Title:  Self  Monitoring  Questionnaire 
for  Investment  Fund  Projects. 

Form  Number:  OPIC-217. 

Frequency  of  Use:  Annually. 

Type  of  Respondents:  Business  or 
other  individuals. 


Standard  Industrial  Classification 
Codes:  All. 

Description  of  Affected  Public:  U.S. 
companies  assisted  by  OPIC. 

Reporting  Hours:  3  hours  per  form. 

Number  of  Responses:  130  annually. 

Federal  Cost:  $3,900  aimually. 

Authority  for  Information  Collection: 
Sections  231(k)2,  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC- 
assisted  investors  annually.  The 
questionnaire  allows  OPIC's  assessment 
of  effects  of  OPIC-assisted  fiind  projects 
on  the  U.S.  economy  and  employment, 
as  well  as  on  the  environment  and 
economic  development  abroad.  ■ 

Dated:  January  21, 1997. 

lames  R.  O&iitt, 

Assistant  General  Counsel/Department  of 
Legal  Affairs. 

[FR  Doc.  97-1822  Filed  1-24-97;  8:45  am] 
BHJJNQ  COM  »1»-01-« 


SulNniasion  for  OMB  Review; 
Comment  Request 

agency:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
acciu^cy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  March  28, 1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 
FOR  FURTHER  MFORMATION  CONTACT 

OPIC  Agency  Submitting  Officer:  Lena 
Paulsen,  Manager,  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
N.W.,  Washington.  D.C.  20527;  202/ 
336-8565. 

Sninmary  of  Form  Under  Review 

Type  of  Request:  Revised  form. 


Title:  Self  Monitoring  Questionnaire 
for  Insurance  &  Finance  Projects. 

Form  Number:  OPIC-162. 

Frequency  of  Use:  Annually. 

Type  of  Respondents:  Business  or 
other  individuals. 

Standard  Industrial  Classification 
Codes:  All.  ' 

Description  of  Affected  Public:  U.S. 
companies  assisted  by  OPIC. 

Reporting  Hours:  3  hours  per  form. 

Number  of  Responses:  200  annually. 

Federal  Cost:  6,000  annually. 

Authority  for  Information  Collection: 
Sections  231(k)2,  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

Abstract  (Needs  and  Uses):  The 
questionnaire  is  completed  by  OPIC- 
assisted  investors  annually.  "The 
questionnaire  allows  OPIC's  assessment 
of  effects  of  OPIC-assisted  projects  on 
the  U.S.  economy  and  employment,  as 
well  as  on  the  environment  and 
economic  development  abroad. 

Dated:  January  21, 1997. 
James  R.  Offiitt, 

Assistant  General  Counsel/Department  of 
Legal  Affairs. 

(FR  Doc.  97-1823  Filed  1-24-97;  8:45  amf 
BH.LMO  COM  3>10-ei-M   ' 


DEPARTMENT  OF  JUSTICE 

Executive  Office  for  immigration 
Review;  Agency  Information  Collection 
Activities:  New  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  application  for 
cancellation  of  removal. 

Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubUshed  in  the  Federal 
Register  on  November  22, 1996  at  61  FR 
59458,  allowing  for  a  60-day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  February  26, 1997. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Office, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 


3916 


Federal  Register  /  Vol.  62.  No.  17  /  Monday.  January  27,  1997  /  Notices 


Attention:  Department  Clearance 
Officer.  Suite  850, 1001  G  Street.  NW. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  DO]  via 
facsimile  to  (202)  514-1590. 

Written  comments  and  suggestions 
from  the  public  and  afiiected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  evaluate  whether  the  proposed 
collection  of  infbnnation  is  necessary 
for  the  proper  perfbnnance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility; 

(2)  evaluate  the  accuracy  of  the 
agencies  estimate  of  the  bmxlen  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  qilality.  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  fninimigw  the  burden  of  the 
collection  of  infbnnation  on  thoee  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
othn  bams  of  information  technology. 
e.g.  permitting  electronic  submission  of 
responses. 

OvMview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
ftow  CoUection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Cancellation  of 
Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  EOIR-42.  Executive 
Office  for  Immigration  Review.  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Individual  aliens  determined  to  be 
removable  from  the- United  States.  This 
information  collection  is  necessary  to 
determine  the  statutory  eligibility  of 
individual  aliens  who  have  been 
determined  to  be  removable  from  the 
United  States  for  cancellation  of  their 
removal,  as  well  as  to  provide 
information  relevant  to  a  favorable 
exercise  of  discretion  in  their  case. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  11,400  responses  per  year  at  5 
hours,  45  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  65.550  anniud  burden  hours. 

If  additiorud  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 


Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street.  NW.,  Washington.  DC 
20530. 

Dated:  January  21, 1997. 
RpoBft  B.  Briggs. 

Qearance  Offica,  U.S.  Department  of  Justice. 
(FR  Doc  97-1848  Filed  1-24-97;  8:45  am] 
wuMaooot  ini-ai-M 


DEPARTMENT  OF  LABOR 

Ofllo*  of  the  Sacretary 

Sutmlssion  for  0MB  Emorgoncy 
Roviaw;  ComiiMnt  Request 

agency:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Supplemental  information. 

SUMMARY:  In  notice  document  97-1226 
beginning  on  page  2689  in  the  issue  of 
Friday.  January  17. 1997.  and  in  notice 
document  97-1228  beginning  on  page 
2689.  the  supplemental  information  is 
being  provided. 

On  January  14. 1997.  the  Department 
of  Labor  sulnnitted  an  emergency 
processing  public  information  collection 
request  QCR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  44  U.S.C  Chapter  35).  As 
indicated,  a  copy  of  the  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor  Acting  Departmental  Clearance 
Officer,  Theresa  M.  O'Malley  ((202) 
219-5096.  X.  143).  However,  to  assist 
persons  interested  in  reviewing  the 
docimients  contained  in  these 
emergency  processing  public 
information  collection  requests,  the 
Department  of  Labor  is  publishing  the 
text  of  the  two  draft  Training  and 
Employment  Guidance  Letters. 

Dated:  January  21. 1997. 
Hmtom  M.  O'Mallajr, 
Depaitmental  Clearance  Officer. 

Directive:  Training  and  Employment 
Guidance  Letter  No. 

To:  All  State  JTPA  Liaisons.  All  SUte 
Woricer  Adjustment  Liaisons.  All 
State  Employment  Security 
Agencies.  All  One-stop  Career 
Center  System  Leads 

From:  Barbara  Ann  Farmer, 
Administrator  for  Regional 
Management 

Subject:  Woridorce  Flexibility  (Work- 
Flex)  Partnership  Dnnonstration 
Prognm 
1 .  Purpose.  To  announce  the  request 

for  applications  from  States  for  the 


Workforce  Flexibility  (Work-Flex) 
Partnership  Demonstration  Program. 

2.  Background.  The  1997  Department 
of  Labor's  Appropriations  Act  (Public 
Law  104-208)  authorizes  the  Workforce 
Flexibility  (Work-Flex)  Partnership 
Demonstration  Program.  This  dirmrtive 
transmits  the  excerpts  from  the  draft 
Federal  Register  Notice  describing  the 
process  for  submittal  of  applications. 

The  appropriations  legulation 
provides  that  the  Secretary  of  Labor  may 
authorize  Work-Flex  demonstration 
program  for  provision  of  workforce 
employment  and  training  activities  in 
"*  *  *  not  more  than  six  States,  of 
which  at  least  three  States  shall  each 
have  populations  not  in  excess  of 
3.500,000'  *  •".  The  Work-Flex 
waiver  may  be  for  a  period  of  up  to  five 
years.  Under  this  provision,  the 
Secretary  would  authorize  a  State  "to 
waive  any  statutory  or  regulatory 
requirement  applicable  to  service 
delivery  areas  or  substate  areas  within 
the  State  under  tiUes  I-m  of  the  Job 
Training  Partnership  Act,  with  certain 
exceptions  and  "any  of  the  statutory  or 
reguktory  requirements  of  sections  8-10 
of  the  Wagner-Peyser  Act". 

The  le^slation  authorizes  the  granting 
of  the  Woik-flex  waiver  to  a  state 
pursuant  to  a  plan  submitted  by  the 
State  and  approved  by  the  Secretary. 
Preference  is  to  be  given  to  States  that 
have  been  designated  as  Ed-Flex 
partnership  States  under  section  311(e) 
of  Public  Law  103-227.  Excerpts  from 
the  draft  Federal  Register  Notice  which 
announces  this  application  process  is 
attached. 

Unlike  the  legislative  provisions  for 
Ed-Flex,  the  legislative  report  language 
for  Work-flex  does  not  permit  the 
Secretary  of  Labor  to  consider  State 
waiver  requests.  Instead,  such  authority 
is  restricted  to  the  general  waivers 
provisions.  To  address  this  deficiency. 
States  may  submit  both  a  Work-flex 
application  and  a  general  waiver  request 
at  the  same  time.  While  there  are 
differences  in  time  coverage  and 
exceptions  for  the  two  sets  of  waiver 
authorities,  a  combined  request  would 
permit  a  State  to  obtain  waivers  for  both 
the  State  level  and  the  service  delivery 
area/substate  level  for  a  minimum  of 
one  year.  We  are  entertaining  joint 
submissions  to  pemut  streamlined 
submission  and  to  fedlitate  the 
objectives  of  the  overall  waiver 
authority.  If  the  general  waiver  authority 
is  continued,  then  subsequent  approvals 
of  State  waiver  requests  could  be 
continued. 

3.  Process  for  Submitting 
Applications.  Applications  will  be 
accepted  by  the  Department  imtil  March 
28, 1997.  After  that  date,  proposals  will 
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be  accepted  only  if  fewer  than  six  States 
apply  or  fewer  than  three  with  a 
population  under  3,500,000  or  fewer 
than  six  applications  received  by  that 
date  are  approved  by  the  Secretary. 

4.  Action  Required.  States  which  are 
interested  in  obtaining  authority  to  grant 
waivers  under  the  legislative  authority 
provided  must  follow  the  requirements 
contained  in  the  attached  excerpts  from 
the  draft  Federal  Register  Notice. 

5.  Inquiries.  Questions  regarding  this 
directive  should  be  referred  to  your 
Employment  and  Training 
Administration  regional  office. 

6.  Attachment.  Excerpts  firom  the  draft 
Federal  Register  Notice. 

Background 

The  Work-Flex  program  is  a 
demonstration  program  under  which  the 
Secretary  may  grant  six  States  the 
authority  to  waive  certain  statutory  may 
grant  six  States  the  authority  to  waive 
certain  statutory  or  regulatory 
requirements  applicable  to  service 
delivery  areas  or  substate  areas  within 
the  State  under  titles  I-IU  of  the  Job 
Training  Partnership  Act  (JTPA)  or 
sections  8-10  of  the  Wagner-Peyser  Act 
(W-P  Act).  The  legislation  also  contains 
certain  provisions  that  may  not  be 
waived  under  the  JTPA  and  the  W-P 
Act.  The  types  of  these  non-waivable 
provisions  and  the  specific  provisions 
are  discussed  below. 

The  granting  of  authority  to  issue 
waivers  is  intended  to  provide 
flexibility  to  States  to  enhance  the 
development  of  a  comprehensive  work 
force  development  system  and  to 
improve  the  quality  and  quantity  of 
outcomes  for  persons  served.  The 
legislation  provides  that  at  least  three  of 
the  six  States  shall  have  a  population 
not  in  excess  of  3,500,000  and  that 
preference  be  given  to  States  designated 
under  Ed-Flex.  The  proposal  must 
provide  a  description  of  the  process  by 
which  service  delivery  areas  and 
substate  areas  may  apply  for  and  have 
waivers  approved,  the  requirements  of 
JTPA  and  the  W-P  Act  to  be  waived,  the 
outcomes  to  be  achieved,  and  the 
measures  to  be  taken  to  ensure 
appropriate  accountability  for  Federal 
funds. 

The  Department  is  very  interested  in 
working  with  States  within  the  statutory 
authority  to  make  improvements  in  the 
work  force  delivery  system.  To  this  end, 
the  Department  wants  the  States  to 
know  it  will  actively  consider 
applications  which  will  assist  the  State 
and  its  local  service  delivery  structure 
in  implementing  structure  work  force 
delivery  system  improvements.  The 
Department  of  Labor's  guiding 


principles  for  reform  of  the  job  training 
systems  include: 

•  Individual  Opportunity  and 
Customer  Choice.  Empowering 
participants  who  need  employment  and 
training  services  with  the  resources  and 
information  needed  to  make  good 
choices. 

•  Leaner  Government.  Replacing 
separate  programs  with  streamlined 
systems  for  youth  and  adults,  organized 
around  the  principles  espoused  by  the 
School-to-Work  and  One-Stop  concepts. 

•  Greater  Accountability.  Ensuring  a 
clear  focus  on  results,  not  process, 
through  mutually  agreed  upon 
improved  performance  outcomes. 

•  State  and  Local  Flexibility. 
Providing  States,  local  communities  and 
training  systems  with  the  freedom  to 
tailor  programs  to  meet  real,  locally 
determined  needs. 

•  Strong  Private  Sector  Roles. 
Ensuring  that  business,  labor  and 
community  organizations  are  full 
partners  in  systems  design  and  quaUty 
assurance. 

Finally,  the  Department  wishes  to 
remind  the  States  of  the  importance, 
especially  within  the  SchooI-to-Work 
framework,  of  providing  work 
opportunities,  especially  during  the 
summer  months  to  disadvantaged 
youth. 

Application  Requirements  and  Criteria 

1 .  Who  may  apply  and  when  may 
applications  be  submitted?  Any  State 
may  apply  for  designation  as  a  Work- 
Flex  State.  As  required  under  the 
legislation  and  as  discussed  below, 
preference  will  be  given  to  States 
designated  as  Ed-Flex  States.  Initially, 
applications  will  be  received  until 
March  28, 1997.  Since  the  Secretary 
may  delegate  waiver  authority  to  only 
six  States,  applications  will  be  accepted 
after  that  date  only  if  fewer  than  six 
States  apply,  or  if  fewer  than  three 
States  apply  with  a  population  under 
3,500,000  or  if  fewer  than  six  States  are 
approved  for  designation  as  Work-Flex 
States. 

2.  What  Information  should  be 
included  in  a  State's  Work-Flex 
proposal?  To  be  considered  for 
designation  as  a  Work-Flex  State,  the 
Governor,  or  agency  administrator  with 
jurisdiction  over  both  the  JTPA,  titles  I- 
ni.  and  the  WPA  agency  must  submit  an 
application  to  the  Secretary.  This 
application  must  include  the  following: 

a.  Plan.  A  plan  for  the  provision  of 
workforce  employment  and  training 
activities  for  the  State. 

b.  JTPA  Requirements.  A  description 
of  the  process  by  which  service  delivery 
areas  and  substate  areas  may  apply  for 
and  have  waivers  approved,  including 


the  criteria  for  approval  and  examples  of 
the  waivers  which  will  be  considered 
for  approval;  and 

c.  W-P  Act  Requirements.  A 
description  of  the  specific  requirements 
in  Sections  8,  9  and  10  of  the  W-P  Act 
and  applicable  regulations  to  be  waived. 

d.  Specific  Elements  to  be  Addressed. 
To  be  responsive  to  the  above,  the 
application  must  contain  a  specific 
description  of  the  process  and 
requirements  for  JTPA  and  W-P  Act 
waivers  (as  appropriate),  including: 

(1)  Identification  of  the  State  official 
who  would  have  authority  to  grant 
requested  waivers,  including 
documentation  that  the  State  has 
granted  the  official  such  authority; 

(2)  Requirements  for  application  for  a 
waiver  by  service  delivery  areas  and 
substate  areas; 

(3)  Identification  of  the  JTPA 
provision(s)  for  which  the  waiver(s)  will 
likely  be  requested  (either  specific,  if 
known,  or  examples); 

(4)  Description  of  the  criteria  for 
approval  of  waivers; 

(5)  Process  for  providing  an 
opportunity  for  public  review  and 
comment; 

(6)  Requirement(s)  for  identification 
of  improvement  in  outcomes  to  be 
expected  as  the  result  of  granting  a 
waiver; 

(7)  Measures  to  be  taken  to  ensure  the 
appropriate  accountability  for  federal 
funds; 

(8)  Procedures  that  the  State  will  use 
to  monitor  and  evaluate  the 
implementation  of  waivers  by  local 
areas,  including  the  outcomes  to  be 
achieved; 

(9)  A  statement  that  there  are  no-state 
legislative,  regulatory  or  other 
impediments  to  administration  of  the 
waiver  authority  sought;  and 

(10)  Assurance  that  the  state  has  the 
capacity  to  administer  the  waiver 
system. 

As  provided  in  the  legislation,  certain 
provisions  are  not  subject  to  waiver 
under  Work-flex.  For  the  JTPA,  these 
include  requirements  relating  to  wage 
and  labor  standards,  grievances 
procedures,  judicial  review, 
nondiscrimination,  allotment  of  funds 
and  eligibility.  Also,  since  waiver 
authority  must  be  requested  by  and 
granted  to  service  delivery  areas  or 
substate  areas,  state  responsibilities  or 
programs  operated  under  statewide 
authority  are  not  subject  to  waiver.  For 
example,  this  includes  designation  of 
service  delivery  areas  or  substate  areas, 
the  state  planning  process,  the  State 
Education  Coordination  and  grants 
under  section  123,  the  Services  to  Older 
Individuals  under  section  204(d).  the 
Title  III  funds  reserved  for  state 
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activities  (Governors'  Reserve)  under 
section  302(c)  and  grants  awarded  to 
States  with  Title  m  National  Reserve 
Account  (NRA)  funds.  Note:  Some 
provisions  (such  as  certain  States 
responsibilities)  not  subject  to  waiver 
under  the  Work-flex  authority  may  be 
eligible  for  waiver  under  the  other  new 
statutory  or  regulatory  waiver  authority 
included  in  the  Appropriations  Act.  For 
example,  a  State  may  apply  for  waivers 
for  State  based  programs.  States  must 
apply  separately  for  such  waivers. 

For  the  W-P  Act,  only  the 
requirements  of  sections  8-10,  which 
relate  to  the  development,  review  and 
approval  of  State  plans,  recordkeeping 
and  reporting  are  waiverable.  The  law 
also  specifically  excludes  from  waivers 
any  such  requirements  relating  to 
provision  of  services  to  unemployment 
insurance  claimants  and  veterans  and  to 
universal  access  to  besic  labor  exchange 
services  without  cost  to  job  seekers. 

c.  Public  Consultation  and  Comment 
Process.  The  Department  expects  the 
State  to  involve  the  local  elected 
officials,  the  private  industry  councils, 
and  community-based  organizations  and 
other  stakeholders  in  the  process  when 
developing  the  application.  Consistent 
with  the  general  waiver  request,  the 
State  must  provide  interested  parties  an 
opportimity  to  review  and  comment  on 
the  proposed  ap(>lication.  At  a 
ininitniim,  the  following  gTOups  must  be 
afforded  the  opportunity  to  review  and 
comment  on  the  proposed  application; 
(1)  The  State  Job  Training  Coordinating 
Council:  (2)  each  house  of  the  State 
legislature;  (3)  local  elected  officials  and 
Private  Industry  Councils;  (4) 
appropriate  local  education  and  other 
public  and  non-profit  agencies  in  the 
service  delivery  areas;  and  (5)  labor 
organizations  in  the  area  which 
represent  employees  having  the  skills  in 
which  training  is  proposed.  Also,  the 
proposed  application  must  be  made 
reasonably  available  to  the  general 
public  throtigh  such  means  as  public 
hearings  and  local  news  Cadlities. 

The  Wori^-Flex  authority  is  intended 
to  provide  States  with  the  ability  to 
enhance  the  development  of  a 
comprehensive  woriJbrce  development 
system,  including  implementation  of  the 
one-stop  Career  system  and  the  School- 
to- Work  system.  Another  area  of 
importance  is  the  area  of  improving 
both  the  quahty  and  quantity  of 
outcomes  of  individuals  served.  Both  of 
these  will  be  of  substantial  importance 
in  reviewing  of  proposals  requesting  the 
granting  of  the  Secretary's  authority  for 
issuing  waivers  under  Work-flex. 


Criteria  for  Evaluation  of  Work'Flex 
Applications 

Criteria  for  evaluation  of  Work-Flex 
proposals  include: 

1.  Plan  and  Outcomes.  The  extent  to 
which  the  authority  sought  will  result 
in: 

a.  Improving  the  outcomes  to  persons 
served,  and 

b.  The  enhancing  implementation  of  a 
comprehensive  workforce  development 
system  in  one  or  more  areas. 

The  extent  to  which  the  authority 
sought  will  enhance  the  implementation 
of  the  One-Stop  Career  Center  system 
and/or  the  School-to-Work  System  will 
be  major  factors  in  the  evaluation  of 
proposals. 

2.  Responsiveness.  The  extent  to 
which  the  application  meets  the 
requirements  of  the  legislation  and  this 
Notice  for  submission  of  an  application. 
This  includes  the  quality  of  the  process 
for  reviewing  and  approving  local 
applications  for  waivers  and  for 
documenting  and  monitoring  the  results 
of  waivers. 

3.  Accountability  of  Funds.  Measures 
to  be  taken  to  ensure  the  accountability 
of  federal  funds,  including  monitoring, 
evaluation  and  reports. 

4.  Preference  for  Ed-Flex  States— Tie- 
Breaking  Procedures.  Proposals  will  be 
evaluated  bttsed  on  the  quality  and 
specificity  of  the  proposal.  In  the  event 
that  proposals  submitted  are  judged  to 
be  substantially  equal,  preference  will 
be  given  to  States  previously  designated 
as  Ed-Flex  States. 

5.  Public  Comments.  All  comments 
received  on  the  application  should  be 
forwarded  with  the  application  to  the 
Department  of  Labor. 

Conditions 

1.  Federal  Review  of  Work-Flex 
Waivers  Granted.  In  applying  for 
waivers.  States  must  recognize  that  the 
impact  of  the  use  of  Work-Flex  authority 
to  achieve  goals  and  outcomes  specified 
in  the  State  proposal  will  be  reviewed 
annually  against  stated  goals.  The 
Department  reserves  the  right  to 
withdraw  the  authority  to  issue  waivers 
if:  Goals  specified  are  not  met  for  two 
consecutive  years;  use  of  the  waiver 
authority  is  abused;  or  the  state  grants 
waivers  for  non-waivable  provisions. 

2.  Duration  and  Coverage.  Work-flex 
authority  may  be  granted  for  up  to  five 
years.  States  granted  such  authority  may 
approve  waivers  requested  from  all 
service  delivery  areas  or  substate  areas 
or  selected  areas. 

3.  Notification  of  the  Grantiitg  of 
Waivers.  States  will  be  required  to 
submit  reports  on  a  quarterly  basis 
concerning  the  administration  of  the 


waiver  authority  and  on  the 
accomplishments  under  this  authority. 
States  shall  notify  the  appropriate  ETA 
Regional  Administrator  of  the  granting 
of  a  waiver(s)  each  quarter.  This 
notification  shall  include  the  area  for 
which  the  waiver  is  granted,  the 
provision  of  legislation  and/or 
regulations  waived  and  the  duration  of 
the  waiver. 

4.  Federal  Assistance.  States  are 
encouraged  to  regularly  consult  with  the 
ETA  Regional  office  regarding  any 
matters  in  which  the  discussion  and 
assistance  in  the  Work-Flex 
administration  would  be  useful. 
Because  Work-Flex  is  an  important 
demonstration  program  with 
implications  for  future  job  training  and 
employment  service  delivery,  it  is 
important  that  Work-flex  be  tested  to 
ensure  that  appropriate  accountability 
can  be  maintained.  ETA  regional  staff 
will  be  responsible  for  providing 
information  on  Work-flex 
administration  and  implementation. 
States  granted  Work-flex  authority  will 
be  required  to  work  closely — on  an 
ongoing  basis — with  Regional  Office 
staif  so  that  both  the  federal  and  State 
partners  are  fully  informed  on  the  status 
and  issues  imder  Work-flex.  States  may 
be  asked  to  participate  with  ETA  staff  in 
designing  and  conducting  an  evaluation 
of  the  effectiveness  of  Work-flex. 
Directive:  Training  and  Employment 

Guidance  Letter  No. 
To: 
All  JTPA  State  Liaisons 
All  Wagner-Peyser  Administering 

Agencies 
All  State  Worker,  Readjustment 

Liaisons 
All  One-Stop  Career  Center  System 

Leads 
From:  Barbara  Ann  Farmer, 

Administrator  for  Regional 

Management 
Subject:  Guidelines  for  Implementing 

Job  Training  System  Improvements 

through  Waivers  of  the  Job  Training 

Partnership  Act  (JTPA)  and  the 

Wagner-P^ser  Act 

1.  Purpose.  To  transmit  guidance  for 
the  development  and  submission  of  a 
request  for  waiver  of  JTPA  and  Wagner- 
Peyser  Act  general  statutory/regulatory 
provisions. 

2.  Reference.  The  Department  of  Labor 
Appropriations  Act  of  1997  (Pub.  L. 
104-208  sections  101(e)  and  105); 
Training  Employment  and  Information 
Notice  No.  11-96.  Statutory  and 
Regulatory  Waiver  Authority  of  the 
JTPA  and  the  Warner-Peyser  Act. 

3.  Backgroundrrhe  Department  of 
labor  Appropriations  Act  for  1997,  (Pub. 
L.  104-208)  contains  three  provisions 
relating  to  waivers: 
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a.  General  Statutory/Regulatory 
Waiver  Authority  for  JTPA  &  Wagner- 
Peyser, 

b.  The  Work-Flex  Partnership 
Demonstration  Program;  and 

c.  Continuation  of  the  existing  waiver 
authority  for  the  State  of  Orraon. 

These  guidelines  do  not  ackiress  the 
continuation  of  the  Oregon  waiver 
provision  or  the  Woik-Flex  Partnership 
Demonstration  Program.  A  separate 
TEGL  will  be  issued  on  Work-Flex. 

The  SUtutoiy/Regulatory  Waiver 
provision  gives  the  Secretary  authority 
to  grant  both  statutory  and  regulatory 
waivers  of  jTPA  (titles  I-m)  and 
Wagner-Peyser  Act  (Sections  8-10)  and 
contains  "exclusicms,"  i.e.,  provisions 
that  may  not  be  waived.  The  general 
waiver  authority  is  for  a  period  of  one 
program  year  beginning  July  1, 1997  and 
provides: 

•  Increased  flexibility  to  States  and 
local  areas  in  implementing  reforms  to 
the  workforce  development  system  in 
exchange  for  accountability  for  results 
including  improved  performance. 

•  An  important  opportimity  for  States 
and  localities  to  be^  or  continue  to 
organize  services  into  a  woikforce 
development  system  through  the 
concepts  of  One-Stop  Career  Centers 
and  School-to- Woik  systems  which 
enhance  the  training  and  employment 
opportunities  available  to  adults  and 
youths. 

4.  Principles  for  Further  Reforms  of 
the  fob  Training  System.  The 
Department  of  Labor's  (DOL)  guiding 
principles  for  providing  fleidbility  to  the 
job  training  systems  include: 

•  Individual  Opportunity  and 
Customer  Choice.  Empowering 
participants  who  need  employment  and 
training  services  with  the  resources  and 
information  needed  to  make  good 
choices. 

•  Leaner  Government.  Replacing 
separate  programs  with  streamlined 
systems  for  youth  and  adults,  organized 
around  the  School-to- Work  and  One- 
Stop  concepts. 

•  Oeater  Accountability.  Ensuring  a 
clear  focus  on  results,  not  process, 
through  mutually  agreed  upon 
improved  performance  outcomes. 

•  State  and  Local  Flexibility. 
Providing  States,  local  communities  and 
training  systems  with  the  freedom  to 
tailor  programs  to  meet  real,  locally 
determined  needs. 

•  Strong  Private  Sector  Roles. 
Ensuring  Uiat  business,  labor  and 
community  organizations  are  full 
partners  in  systems  design  and  quality 
assiuance. 

The  employment  and  training 
conununity  has  been  provided  with  new 
authority  to  build  a  Y/orktanx 


Development  System.  The  Department 
believes  that  eCfoctive  use  of  the 
authority  will  demonstrate  Federal, 
State  and  local  commitment  to  meeting 
the  needs  of  our  joint  customers. 

5.  Statutory  and/or  Regulatory 
Requirements  Covered  by  the  Waiver 
Authority.  The  statutory  and  regulatory 
waiver  authority  apply  to  titles  Mil  of 
the  Job  Training  Partnership  Act  and  to 
sections  8-10  of  the  Wagner-Peyser  Act. 

Exclusions.  Under  the  waiver 
provisions  in  the  1997  Appropriations 
Act  the  following  JTPA  provisions  may 
not  be  waived. 

a.  Wage  and  labor  standards; 

b.  Worker  rights,  participation  and 
protection; 

c  Grievance  procedures  and  judicial 
review; 

d.  Nondiscrimination; 

e.  Allocation  of  hmds  to  local  areas; 

f.  Eligibility; 

t.  Review  and  approval  of  plans; 
.  Establishment  and  functions  of 
service  delivery  areas  and  private 
industry  councils;  and 

i.  The  basic  purposes  of  the  act. 
Requirements  unosr  the  Wagner-Peyser 
Act  relating  to  the  following  may  not  be 
waived: 

a  Services  to  unemployed  insurance 
claimants  and  veterans; 

b.  Universal  access  to  basic  labor 
exchange  services  without  cost  to  job 
seekers. 

The  Department  is  very  interested  in 
working  with  States  within  the  statutory 
authority  to  make  improvements  in  the 
woikforce  delivery  system.  To  this  end, 
the  Department  wants  the  States  to 
know  that  it  will  actively  consider 
specific  requests  for  waivers  to  remove 
programmatic  and  administrative 
barriers  that  will  result  in  improved 
services  to  individuals,  that  wiU  assist 
the  State  and  its  local  service  delivery 
structure  in  implementing  woikforce 
delivery  system  improvements,  or  that 
will  remove  requirements,  either 
program  or  administrative,  that  do  not 
appear  to  add  value  to  the  organization 
or  delivery  of  quality  services.  Regional 
offices  will  work  with  States  regarding 
specific  provisions  of  the  JTPA  that  can 
or  cannot  be  waived. 

The  Department  caimot  waive  other 
legislation  whidi  extends  the  authority 
provided  in  Public  Law  104-208,  other 
regulations,  or  Office  of  Management 
and  Budget  Circulars  which  apply  to  the 
State  emplojrment  security  agencies. 
Therefore,  ^ould  a  request  be  received 
for  waivers  which  extend  beyond  the 
existing  authority,  it  will  not  be  granted. 
In  a  similar  manner,  the  Department 
cannot  entertain  requests  for  retroactive 
changes. 

sTPolicy.  In  developing  waiver 
requests.  States  should  take  into 


consideration  that  the  Department  will 
not  entertain  the  granting  of  waivers 
which  result  in  the  commingling  of 
funds  or  which  undermine 
accountability,  as  discussed  below. 
While,  in  ad(Ution  to  the  exclusions  set 
forth  in  section  S  of  this  TEGL,  there 
will  be  other  poUcy  considerations  that 
will  impact  the  Department's  decision 
on  granting  waivers,  the  Department 
believes  the  areas  identified  in  this 
section  to  be  significant  enough  to  cite 
in  this  guidance. 

a.  Prohibition  on  Commingling  of 
Funds.  One  of  the  purposes  that  could 
be  served  with  the  waiver  authmty  is 
to  make  programs  almost  identical  (or 
seamless)  from  the  participant's 
perspective.  For  example,  a  State  or 
SDA  could  request  that  the  program 
design  requirements  for  titles  D-A  and 
in  be  uniform.  However,  it  also  should 
be  noted  that  the  waiver  provisions  do 
not  authorize  the  commingling  of  funds 
from  separate  appropriations.  General 
appropriations  law  (31  U.S.C.  1301(a)) 
requires  that  appropriations  be  appUed 
only  to  the  objects  for  which  the 
appropriations  were  made  imless  the 
law  otherwise  provides.  In  this  case,  the 
waiver  provisions  do  not  provide 
specific  authority  to  meige  (as  opposed 
to  transfer)  program  funds.  In  fact,  since 
eUgibility  is  not  waivable,  it  is  clear 
that,  for  example,  funds  appropriated  to 
provide  assistance  to  dislocated  workers 
imder  title  III  would  have  to  be 
expended  for  that  piupose,  even  thoiigh 
the  particular  requirements  relating  to 
the  form  of  such  assistance  could  be 
waived.  Therefore,  while  the 
Department  is  committed  to  assisting 

^States  and  SDAs  in  minimiTing 

accounting  and  reporting  bunlens,  the 
waiver  authority  does  not  permit  the 
Department  to  relieve  these  entities 
from  the  resi>oasibility  of  assuring  that 
each  appropriation  is  only  expended  for 
its  intended  purpose.  Thus,  while  as 
noted  above,  the  waiver  authority  could 
be  used  to  make  the  program  design 
requirements  identiod  for  titles  D-A 
and  in,  the  funds  for  the  two  programs 
would  still  have  to  be  accounted  for 
separately. 

b.  Disadvantaged  Youth.  The 
Department  wishes  to  remind  the  States 
of  the  importance  of  serving 
economically  disadvantaged  youth 
during  the  summer  months.  Given  the 
transfer  provisions,  commingling  of 
funds  does  not  present  an  issue  between 
the  title  D-B  and  title  D-C  programs. 
However,  the  Department  emphasizes 
the  importance  maintaining  a  summer 
component  to  serve  economically 
disadvantaged  youth  during  the  summer 
months. 


3920 


Federal  Register  /  Vol.  62,  No.  17  /  Monday,  January  27,  1997  /  Notices 


c.  Accountability.  To  ensure 
programmatic  and  fiscal  integrity,  it  is 
extremely  important  that  there  be  both 
adequate  oversight  and  complete 
reporting.  Reporting  must  be  sufficient 
to  provide  a  record  of  individual  need, 
the  programmatic  and  financial 
outcomes  achieved  and  the  resxUtant 
indication  of  success  and  improvement. 
Monitoring  is  key  to  enstiring  that  the 
goals  and  objectives  of  both  the  program 
and  any  waivers  granted  will  be 
achieved.  While  the  Department  may 
entertain  waiver  requests  that  pertain  to 
reporting,  it  will  not  approve  any  such 
request  that  undermines  the  ability  to 
account  to  the  Congress  for  fundamental 
programmatic  and  financial  outcomeis  or 
the  ability  to  make  basic  comparisons  in 
the  performance  among  States.  Also,  the 
Department  expects  that  State  waiver 
requests  will  include  plans  to  monitor 
performance  imder  the' waivers)  to 
assure  that  the  anticipated  goals  and 
objectives  of  the  request(s)  will  be 
achieved. 

7.  Waiver  Elements.  Submission  of 
waiver  requests  are  voluntary.  In  the 
event  that  a  State  desires  to  seek  a 
waiver  the  appropriations  language 
requires  that  any  such  waiver  request 
include: 

a.  Memorandiun  of  Understanding 
(MOU).  The  MOU  is  between  the 
Secretary  and  the  State  (Governor)  and 
among  other  things,  requires  the  State  to 
"meet  agreed  upon  outcomes  and 
implement  other  appropriate  measures 
to  ensure  accoimtability."  The  MOU 
will  represent  the  agreement  between 
the  Secretary  and  the  State  vis  a  vis  the 
waiver  and  constitute  a  modification  to 
the  Governor/Secretary  Agreement  ot 
the  ES  Master  Agreement  as 
appropriate;  and 

D.  Waiver  Plan.  The  Appropriations 
Act  requires  the  State  to  provide  a 
minimimi  amount  of  information 
regarding  the  waiver  requested  (see  Item 
9.b.  below).  The  "waiver  plan"  is  the 
State's  request  to  waive  certain  statutory 
or  regulatory  requirements.  The  "waiver 
plan"  will  be  treated  as  a  modification 
to  the  State's  approved  Governor's 
Coordination  and  Special  Services  Plan 
(GCSSP)  reqiiired  by  section  121  of 
]TPA,  or  the  State's  Employment  and 
Training  Assistance  for  Dislocated 
Workers  Biennial  Plan,  or  the  Wagner- 
Peyser  Plans,  whichever  is  applicable. 

8.  Duration  and  Applicability  of 
Waiver.  The  waivers  are  for  one  year, 
starting  on  July  1, 1997,  through  June 
30, 1998  and  will  apply  to  funds 
available  for  expenditure  in  program 
year  1997.  This  includes  available  funds 
from  PY  1995, 1996  and  1997.  While  the 
ETA's  statutory/regulatory  waiver 
authority  is  hmited  to  one  year,  it  is 


anticipated  that  if  the  authority  is 
extended  by  the  Congress  and  the  State 
has  used  its  authority  prudently,  then 
the  waivers  would  be  continued  as  has 
been  the  case  in  other  similar  instances. 
9.  Waiver  Plan  Submission. 

a.  Development  of  Waiver  Request. 
The  Employment  and  Training 
Administration  (ETA)  Regional  Offices 
will  be  responsible  for  providing 
guidance  and  assistance  to  the  States  as 
they  are  developing  their  waiver 
requests,  answering  questions  about  the 
ETA  waiver  policy  and  advising  the 
Assistant  Secretary  regarding  approval 
of  the  waiver  requesUs).  It  is  expected 
that  the  Regional  Offices  vdll  have  a 
continuing  dialogue  with  their  States 
during  the  developmental  stages  of 
waiver  requests.  The  Regional  Offices 
are  available  to  review  and  provide 
comments  on  draft  proposals  and 
provide  assistance  in  preparation  of  the 
waiver  plan  submission. 

The  Department  intends  that  the 
process  for  development  of  waivers  will 
be  in  a  partnership  with  the  State.  To 
this  end.  States  are  invited  to  engage 
Regional  Offices  in  the  development  of 
their  waivers.  The  ETA  Regional 
Administrators  will  make  themselves 
and  their  appropriate  staff  available  to 
consult  wlUi  States  and  provide 
technical  assistance  as  necessary.  Upon 
completion  of  the  waiver  request,  the 
States  will  submit  two  copies  of  their 
waiver  request  to  the  appropriate 
Regional  Administrator. 

b.  Minimum  Requirements.  The 
statute  requires  the  Secretary  to  make  a 
determination  of  how  a  State's  request 
to  waive  certain  statutory  and  regulatory 
requirements  would  remove 
Impediments  and  improve  the  State's  or 
local  service  delivery  areas's  ability  to 
achieve  its  goals.  It  also  requires  the 
State  to  include  a  sununary  description 
of  the  programmatic  or  administrative 
goals  to  be  achieved  In  order  to 
overcome  the  barrier. 

The  Governor  must  provide  at  least 
the  minimum  information  indicated 
below  in  order  for  ETA  to  make  an 
informed  decision  on  whether  to 
approve  the  requested  waiver.  Where 
docimientation  (e.g.  statistical 
Information,  reports,  focus  groups, 
customer  siirveys)  is  available,  it  should 
be  provided  to  corroborate  the 
statements  made  in  the  waiver  request. 
In  the  absence  of  such  data  the  State  is 
expected  to  provide  a  substantive 
discussion  and  examples  of  barriers  and 
proposed  solutions  which  support  the 
proposed  removal  of  the  requirements. 

(1)  State  and  Local  Goals.  An 
introductory  statement  on  the  State's 
workforce  development  system  that  the 
State  is  attempting  to  build  and  how  the 


waivers  relate  to  that  broader  vision, 
including  the  accountability  framework. 
The  goals  provided  should  take  into 
consideration  the  principles  articulated 
above. 

(2)  Siunmary  of  Waiver  Request(s).  A 
matrix  of  the  specific  walveifs) 
requested  (including  the  legislative  and/ 
or  regulatory  citations);  the  barrier 
which  the  request  addresses;  and  the 
outcome  that  will  be  achieved  by  the 
granting  of  the  waiver.  A  description  of 
how  similar  State  requirements  would 
be  waived. 

(3)  Barriers/Requirements  to  be 
Waived.  A  summary  description  of  the 
programmatic  or  administrative  goals,to 
be  achieved  in  order  to  overcome  the 
barriers  and  the  individual  waivers 
requested.  For  each  waiver  requested, 
include  a  description  of  the  specific 
barrier  which  is  preventing  the 
achievement  of  the  goals  and  an 
illustration  of  the  barrier;  the  specific 
statutory/regulatory  requirement  to  be 
waived;  and  a  description  of  the 
expected  benefit  of  the  waiver. 

(4)  Impact  of  Waivers/Outcomes  and 
Performance  Targets.  Description  of 
performance  outcomes  and  other 
improvements  that  are  the  goals  of  the 
waiver  request.  Describe  the  anticipated 
outcomes  and/or  performance 
Improvements.  Include  qualitative  and/ 
or  quantitative  outcomes  to  be  achieved. 
Specify  how  success  and/or  progress  on 
outcomes  will  be  determined. 

(5)  State  and  Local  Service  Delivery 
Areas  Actions  Taken  to  Remove 
Barriers.  Specific  actions  taken  or  to  be 
taken  by  the  State  or  local  service 
delivery  areas  to  remove  state  and  local 
barriers  (e.g.,  policies,  guidelines,  rules 
and  regulations)  should  also  be 
addressed. 

(6)  Comments  Process.  Description  of 
the  consultation  process  within  the 
State,  as  well  as  the  process  for  review 
and  comments  on  the  State's  waiver 
request. 

(7)  Monitoring.  Description  of  the    - 
process  the  State  will  use  to  monitor  t|ie 
Implementation  of  the  waiver.  Specify 
how  the  State  will  evaluate  progress  and 
continuous  improvement  of  the 
approved  waiver  and  the  corresponding 
progranmiatlc  and  operating  systems, 
i.e.,  reports  and  analysis.  Specify  how 
outcomes/progress  will  be  reported  to 
DOL  and  how  the  integrity  of  public 
funds  will  be  ensured. 

c.  Public  Consultation  and  Comment 
Process.  The  Department  expects  the 
State  to  Involve  the  local  elected 
officials,  PICs,  commujilty-based 
organizations  and  other  stakeholders  in 
the  process  when  developing  the  plan 
which  accompanies  the  waiver 
application.  Consistent  with  the  gen»al 
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waiver  request,  the  State  must  provide 
interested  parties  an  opportunity  to 
review  and  comment  on  the  proposed 
waiver.  At  a  minimum,  the  law  requires 
that  the  following  groups  be  afforded 
the  opportunity  to  review  and  comment 
on  the  proposed  waiver  request:  (1)  The 
State  Job  Training  Coordinating  Council; 

(2)  each  house  of  the  State  legislature; 

(3)  local  elected  officials  and  Private 
Industry  Councils;  (4)  appropriate  local 
educational  and  other  public  and 
private  non-profit  agencies  in  the 
service  delivery  areas;  and.(5)  labor 
organizations  in  the  area  which 
represent  employees  having  the  skills  in 
which  training  is  proposed.  (NOTE:  In 
the  case  of  a  waiver  request  concerning 
Title  IE,  the  State  is  expected  to  consult 
with  labor  organizations  representing 
workers  to  be  trained.) 

Also,  the  proposed  plan  must  be  made 
reasonably  available  to  the  general 
public  through  such  means  as  public 
hearings  and  local  news  media.  All 
comments  received  on  the  waiver    - 
request  should  be  forwarded  with  the 
waiver  request  to  the  Department  of 
Labor. 

d.  Timeframe,  for  Response.  The 
Department  will  make  every  effort  to  act 
upon  proposals  by  July  1, 1997,  if  they 
are  received  by  April  30.  In  general,  the 
Department  Latends  to  respond  to  most 
waiver  requests  within  60  days  from  the 
date  of  receipt.  Each  wavier  request  will 
be  evaluated  on  its  own  merits,  where 
necessary,  the  Department  may  seek 
further  disciissions  or  negotiations  on  a 
waiver  request  either  with  regard  to 
changing  certain  aspects  of  the  request 
or  with  regard  to  the  quality  of  the 
proposed  improvements  or  outcomes.  In 
order  to  provide  a  prompt  response,  the 
Department  may  respond  with  a  partial 
approval  in  those  instances  where  a 
request  contains  multiple  parts  and 
further  information  or  clarification  is 
required  on  one  or  more  parts  of  the 
request.  In  the  spirit  of  a  continuing 
partnership  to  improve  the  workforce 
development  system,  the  Department 
recognizes  that  the  need  for  additional 
waivers  may  become  apparent  to  the 
State  during  the  impiementation  of  its 
plan.  Therefore,  States  may  submit  a 
request  for  an  additional  waiver  as  the 
need  arises,  following  the  process 
described  in  this  TEGL. 

10.  Impact  of  New  Statutory/ 
Regulatory  Waiver  Authority  on  Current 
Regulatory  Waiver  Authority 
Promulgated  at  20  CFR  627.210: 

As  indicated  earlier  in  this  TEGL, 
DOL's  1997  Appropriations  Act 
provided  authority  for  the  Secretary  to 
grant  waivers,  within  limits,  of  statutory 
and  regulatory  requirements  for  titles  I- 
in  of  the  JTPA  and  for  Sections  8-10  of 


the  Wagner-Peyser  Act.  Until  tlA 
enactment  of  the  JTPA  Amendments 
and  the  promulgation  of  the  September 
2, 1994,  Final  Rule  implementing  those 
amendments,  the  Secretary  did  not  have 
the  authority  to  waiver  either  the  Act  or 
regulations  under  either  JTPA  or 
Wagner-Peyser.  The  Final  Rule  included 
a  provision  for  the  Secretary  of  Labor  to 
waiver  certain  administratively  imposed 
requirements  as  set  forth  at  20  CFR 
627.201.  This  limited  waiver  authority 
did  not  extent  to  statutory  requirements 
or  statutorily-based  regulatory 
requirements,  which  could  not  be 
waived.  This  authority  also  did  not 
cover  Wagner-Peyser  provisions. 

Questions  have  been  raised  as  to  what 
impact  the  new  JTPA  statutory  and 
regulatory  authority  will  have,  if  any,  on 
waivers  which  have  been  granted  under 
the  regulatory  authority  edified  at  20 
CFR  627.201.  The  answer  is,  "none." 
Waivers  previously  granted  under  the 
old  regulatory  waiver  authority  will 
continue  to  remain  in  effect  until  such 
time  as  the  Governor  decides  that  the 
waiver  is  no  longer  necessary,  or  the 
duration  of  the  granted  waiver  expires. 

It  is  conceivable  that  a  State  may  still 
wish  to  request  a  waiver  under  the 
authority  outlined  at  20  CFR  627.201. 
States  should  clearly  indicate  under 
which  authority  (i.e..  JTPA  regulations 
or  DOL  Appropriations  Act)  they  are 
requesting  a  waiver.  Failure  to  do  so  can 
slow  down  the  review  and  approval/ 
disapproval  process. 

11.  Actions  Required.  States  are 
expected  to  fully  involve  local  areas  in 
the  development  of  the  waivers.  They 
are  also  requested  to  distribute  the 
information  on  both  the  Federal  process 
described  in  this  TEGL  and  the  State- 
established  waiver  process  to  their  State 
staff  (both  JTPA  and  ES).  the  SESA  local 
offices,  the  JTPA  SDAs/SSAs.  and  other 
interested  stakeholders  throughout  the 
State. 

12.  Inquiries  and  Comments.  Requests 
for  technical  assistance  or  other 
inquiries  should  be  directed  to  the 
Regional  Office  (see  Attachment  for  list 
of  regional  liaisons). 

Attachment 

List  of  Regional  Liaisons  on 
Waiver  Requests 


Region  and  Indhndual 
liaisons 


I  RaymofxJ  H.  Poet  

II  Thomas  J.  KfcKenna 

III  Barry  Bridge 

IV  Rut)y  Campbell 

V  Donald  Sutherland  ... 

VI  Anria  C.  HaH/Robert 
Larrea 


Telephone  Nos. 


617-665-2243 
212-337-2180 
215-S96-6353 
404-347-3495 
312-353-2775 
214-767-2154 


List  of  Regional  Liaisons  on 
Waiver  Requests— Continued 


Region  and  individual 
liaisons 

Telephone  Nos 

VII  Roland  Berg 

VIII  Maxine  Ugarte 

IX  Ann  Marie  Myers 

X  Smith  Piper 

816-426-3796 

x246 
303.644-1650 
415-97S-4669 
206-^53-7798 

(PR  Doc.  97-1796  Filed  1-24-97;  8:45  am) 

BIUMO  COOC  4S10-a»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[»7-«oq 

Agency  Information  Collection: 
Submission  for  OMB  Review, 
Comment  Request 

AQENCV:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  26. 1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  John  R.  Yadvish.  Code  XC. 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bessie  B.  Berry.  NASA  Reports  Officer, 
(202)  358-1368. 

Title:  NASA  Small  Business 
Innovative  Research  (SBIR)  Metrics. 

Need  and  Uses:  NASA  SBIR  Phase  11 
awardee  Hrms  would  be  asked  to 
voluntarily  provide  data  once  every 
three  years  regarding  the  extent  to 
which  commercial  products  and 
services  and  related  commercial  activity 
have  resulted  from  NASA  funded  SBIR 
technology.  This  information  is  critical 
to  NASA's  evaluating  and  reporting  on 
its  success  regarding  one  of  its  primary 
mission  objectives  that  NASA  programs' 
contributing  significantly  to  the  national 
economic  growth,  as  well  as  NASA's 
success  in  meeting  the  objectives  of  the 
Vice  President's  National  Performance 
Review  recommendations  for  NASA  and 
the  President's  National  Space  Policy. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents; 
650  in  total,  of  which  approximately 
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200  will  be  sampled  every  year  at  a 
frequency  of  once  every  three  years  for 
each  firm. 

Responses  Per  Respondent:  Once 
every  three  years. 

Estimated  Annual  Responses:  200. 

Estimated  Hours  Per  Request:  1. 

Estimated  Annual  Burden  Hours:  217. 

Frequency  of  Report:  Once  every  three 
years. 

Dated:  fanuary  17, 1997. 
RiiaeU  S.  Rka. 
Director,  IRM  Division. 
IFR  Doc.  97-1898  Filed  1-24-97;  8:45  am] 
■UMQ  COM  7Sie-01-M 


[(•7-007] 

NASA  Advisory  Council  (NAC),  Space 
Science  Advisory  Committee  (SScAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Meeting. 

SUiMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  S{>ace  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council.  Space  Science 
Advisory  Committee. 

DATES:  Monday.  February  24. 1997. 8:30 
a.m.  to  5:00  p.m.;  Tuesday,  February  25, 
1997,  8:30  a.m.  to  5:00  pjn.; 
Wednesday,  February  25, 1997, 8:30 
a.m.  to  2:30  p.m. 

ADDRESSES:  Lunar  &  Planetary  Institute, 
3600  Bay  Area  Boulevard,  Houston,  TX 
77058. 

FOR  FURTHER  INFOfMATION  CONTACT: 
Dr.  Guenter  R.  Riegler.  Code  SR, 
National  Aeronautics  and  Space 
Administration,  Washington,  IXI 20546, 
202/358-1588. 

SUPPt^MENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  is  as  follows: 

—Status  of  prior  SScAC 

recommendations 
—fy  98  Budget  Request 
— Subcommittee  Business 
— Space  Summit 
— Space  Science  Theme  Roadmaps; 

Technology  Roadmaps,  and  Strategic 

Planning  Process. 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  iviuary  21, 1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc.  97-1897  Filed  1-24-97;  8:45  am] 
MLUNQ  COOC  7S10-ei-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

January  29.  1997. 

PLACE:  Board  Room.  7th  Floor,  Room 

7047, 1775  Duke  Street,  Alexandria.  VA 

22314-3428. 

STATUS:  Open. 

BOARD  BRIEFING: 

1.  Insurance  Fund  Report. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous 
Open  Meeting. 

2.  Proposeo  Revision  to  the  Operating 
Fee  Scale. 

3.  Chartering  and  Field  of 
Membership  Issues. 

4.  Requests  from  Federal  Credit 
Unions  to  Convert  to  a  Community 
Charter. 

5.  Request  to  Charter  a  Low-Income 
Community  Federal  Credit  Union. 

6.  Requests  from  Corporate  Federal 
Credit  Unions  for  Field  of  Membership 
Amendments. 

7.  Final  Rule:  Amendments  to  part 
704,  NCUA's  Rules  and  Regulations, 
Corporate  Credit  Unions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board. 

Telephone  (703)  518-6304. 

Becky  Baker. 

Secretary  <^  the  Board. 

[FR  Doc.  97-1975  Filed  1-22-97;  4:31  pml 

BIUMO  COOE  7US-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  OfRce,  1100 
Pennsylvania  Avenue,  N.W..     , 
Washington.  D.C.  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  S.  Shapiro,  Advisory 
Committee  Management  Officer. 


National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Hiunanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993. 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)(4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  February  7. 1997. 
rime;  9:00  a.m.  to  5:30  p.m. 
i?oo7n.- 415. 

Proffvm:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  for  projects  at  the  December  6. 
1996  deadline. 

2.  Date:  February  14. 1997. 
Tr'nie;  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Museums  and  Historical  Organizations, 
submitted  to  the  Division  of  Public 
Programs  for  projects  at  the  December  6. 
1996  deadline. 

3.  Date:  February  21, 1997. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  for  projects  at  the 
December  6, 1996  deadline. 

4.  Date:  February  24. 1997. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review  ' 
applications  for  Special  Projects, 
submitted  to  the  Division  of  Public 
Programs  for  projects  at  the  December  6, 
1996  deadline. 
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5.  Date:  February  25, 1997. 
Time:  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Special  Projects, 
submitted  to  the  Division  of  Public 
Programs  for  projects  at  the  December  6, 
1996  deadline. 

6.  Date:  February  28, 1997. 
rime.-  9:00  a.m.  to  5:30  p.m. 
Room:  415. 

Program:  This  meeting  will  review 
applications  for  Humanities  Projects  in 
Media,  submitted  to  the  Division  of 
Public  Programs  for  projects  at  the 
December  6, 1996  deadline. 
Michael  S.  Shapiro, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  97-1809  Filed  1-24-97;  8:45  am] 
8ILLM0  COM  7SM-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

PA  9ft-101] 

Joseph  R.  Bynum;  Order  Prohibiting 
Involvement  In  NRC-Llcensed 
Activities  (Effective  Immediately) 

I 

Since  April  1993,  Joseph  R.  Bynum 
has  held  the  position  of  Vice  President, 
Fossil  Operations  in  the  Fossil  and 
Hydro  Power  organization  of  the 
Tennessee  Valley  Authority  (TVA  or 
Licensee).  At  the  time  of  the  events 
described  in  this  Order,  Mr.  Bynum  was 
employed  as  Vice  President,  Nuclear 
Operations,  in  the  Licensee's  corporate 
organization  and  was  responsible  for  the 
oversight  of  TVA's  nuclear  program  at 
its  four  nuclear  reactor  sites.  During  this 
time,  the  Licensee  held  five  operating 
licenses  and  four  construction  permits 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Part  50.  License 
Nos.  DPR-77  and  DPR-79  authorized 
the  Licensee's  operation  of  the 
Sequoyah  Nuclear  Plant  in  Soddy-Daisy, 
Tennessee;  License  Nos.  DPR-33,  DPR- 
52,  and  DPR-68  authorized  operation  of 
the  Browns  Ferry  Nuclear  Plant  in 
Athens,  Alabama;  Construction  Permit 
Nos.  CPPR-91  (now  Operating  License 
NPF-90)  and  CPPR-92  authorized  the 
construction  of  the  Watts  Bar  Nuclear 
Plant  in  Spring  City,  Tennessee;  and 
Construction  Permit  Nos.  CPPR-122  and 
CPPR-123  authorized  the  construction 
of  the  Bellefonte  Nuclear  Plant  in 
Scottsboro,  Alabama. 

n 

Following  receipt  of  information 
regarding  alleged  discrimination  against 
Mr.  William  F.  Jocher.  former  Manager, 


Chemistry  and  Environmental 
Protection  in  TVA's  corporate 
organization,  the  NRC  O^ce  of 
Investigations  (OI)  initiated  an 
investigation,  Case  No.  2-93-015,  on 
April  IS,  1993.  OI  completed  its 
investigation  on  August  31, 1995,  and 
concluded  that:  (1)  Mr.  Jocher  "was 
engaged  in  protected  activities  during 
his  employment  at  TVA,  and  received 
an  adverse  employment  action  in  the 
form  of  a  threat  of  termination  by  TVA 
if  he  did  not  resign";  (2)  "the  reason 
proffered  by  TVA  for  this  adverse 
action,  namely  that  Jocher's 
performance  in  the  area  of  management 
skills  was  inadequate,  was  primarily 
pretextual";  and  (3)  "despite  denials  by 
the  TVA  managers  involved,  the 
methodology  of  Jocher's  engagement  in 
protected  activity  was  the  primary 
reason  for  the  adverse  action"  against 
him. 

In  addition,  on  June  29, 1993,  Mr. 
Jocher,  filed  a  complaint  with  the  U.  S. 
Department  of  Labor  (DOL).  In  his  DOL 
complaint,  Mr.  Jocher  alleged  that  he 
was  forced  to  resign  from  employment 
with  TVA  as  a  result  of  carrying  out 
activities  protected  by  the  Atomic 
Energy  Act  of  1954.  He  further  stated 
that  his  forced  resignation  was  based  on 
his  activities  in  revealing  deficiencies  in 
the  plant  chemistry  programs  at  the 
Sequoyah  Nuclear  Plant,  revealing 
TVA's  non-compliance  with  NRC 
approved  guidelines,  and  revealing 
inconsistencies  between  actual  facts  and 
TVA  management's  reports  to  the  NRC 
and  other  "TVA  oversi^t  groups. 

DOL  efforts  to  conciliate  the  matter 
between  Mr.  Jocher  and  TVA  were 
unsuccessful,  and  on  April  29, 1994,  the 
DOL  District  Director  (DD)  issued  the 
initial  finding  of  the  DOL  compliance 
action  in  the  case.  The  DOL  DD 
concluded  that  Mr.  Jocher  was  a 
protected  employee  engaged  in 
protected  activity  within  the  scope  of 
the  Energy  Reorganization  Act,  and  that 
discrimination,  as  defined  and 
prohibited  by  the  statute,  was  a  factor  in 
the  actions  which  comprised  his 
complaint. 

Following  an  appeal  by  TVA, 
administrative  hearings  were  conducted 
before  the  IX)L  Administrative  Law 
Judge  (ALJ).  On  July  31, 1996,  the  DOL 
ALJ  issued  a  Recommended  Decision 
and  Order  (RDO)  in  the  case  (DOL  Case 
No.  94-ERA-24)  finding  that  TVA 
discriminated  against  Mi.  Jocher  in 
violation  of  Section  211  of  the  Energy 
Reorganization  Act.  On  November  20, 
1996,  the  ALJ  issued  a  Recommended 
Order  of  Dismissal,  based  on  a 
conciliation  agreement  between  Mr. 
Jocher  and  TVA,  and  on  November  22, 
1996,  the  DOL  Administrative  Review 


Board  issued  a  Final  Order  Approving 
Settlement  and  Dismissing  Complaint. 

Both  the  ALJ  and  OI  stated  that  Mr. 
Joseph  R.  Bynum.  the  former  Vice 
President  of  Nuclear  Operations  of  TVA, 
ordered  the  forced  resignation  of  Mr. 
Jocher.  By  letter  dated  August  26, 1996, 
Mr.  Bynum  was  informed  of  the  DOL 
findings  and  the  01  investigation  results 
and  requested  to  attend  a  predecisional 
enforcement  conference.  On  September 
23. 1996,  a  closed,  transcribed 
conference  was  conducted  with  Mr. 
Bynum,  legal  coimsel,  and  management 
representatives  of  TVA.  During  the 
conference  and  in  a  written  statement 
provided  to  NRC  Region  II  prior  to  the 
conference,  Mr.  Bynum  vigorously 
denied  any  violation  of  10  CFR  50.5, 
Deliberate  Misconduct,  and  stated  that 
he  did  not  discriminate  against  Mr. 
Jocher  for  engaging  in  protected 
activities.  He  attributed  his  decision  to 
ask  for  Mr.  Jocher's  resignation  to  Mr. 
Jocher's  poor  management  skills,  and 
stated  that  he  (Mr.  Bynum)  used  poor 
judgement  in  not  coordinating  the 
personnel  action  with  the  appropriate 
TVA  offices  (i.e.,  Human  Resources, 
Office  of  General  Counsel).  Mr.  Bynum 
provided  a  detailed  description  of  the 
events  and  circiunstances  siurounding 
Mr.  Jocher's  departure  and  addressed 
specific  conclusions  drawn  by  the  DOL 
ALJ. 

Based  on  the  NRC  staff's  review  of  the 
evidence  gathered  by  OI,  the  ALJ 
decision,  and  the  views  presented  by 
Mr.  Bynum  at  the  predecisional 
enforcement  conference,  the  NRC  staff  is 
satisfied  that  discrimination  against  Mr. 
Jocher  by  Mr.  Bynum,  who  is  currently 
the  TVA  Vice  President  for  Fossil 
Operations,  as  described  in  the  ALJ  RDO 
and  the  01  Report,  had  occurred  when 
Mr.  Bynum  ordered  the  forced 
resignation  of  Mr.  Jocher.  In  reaching 
this  determination  the  staff  considered 
among  other  things:  (1)  The  close  timing 
between  some  of  the  protected  activities 
in  March  1993,  i.e.,  formal  notification 
by  the  NRC  that  it  would  be 
investigating  the  safety  issues  raised  by 
Mr.  Jocher,  and  the  adverse  action  taken 
against  Mr.  Jocher  on  April  5, 1993;  (2) 
statements  made  by  TVA  managers  that 
Mr.  Bynum  ordered  the  forced 
resignation  of  Mr.  Jocher;  (3) 
inconsistent  statements  made  by  Mr. 
Bynum  and  the  two  managers  who 
carried  out  the  forced  resignation  of  Mr. 
Jocher  with  respect  to  why  and  how  the 
employment  decision  was  made,  and 
whether  Mr.  Jocher  was  placed  in  a  six 
month  improvement  program  in  March, 
1993;  (4)  inconsistencies  in  the  various 
statements  given  by  Mr.  Bynum 
regarding  his  knowledge  of  Mr.  Jocher's 
protected  activities,  most  notably  the 
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post-polygraph  interview  where  he 
stated  that  he  was  aware  that  Mr.  Jocher 
had  submitted  several  safety  complaints 
and  Significant  Corrective  Action 
Reports,  in  light  of  TVA's  processes  for 
handling  safety  issues  of  which  Mr. 
Bynum  should  have  been  fully 
cognizant;  (5)  the  results  of  Mr.  Bynum's 
voluntary  polygraph  examination  which 
indicated  deception  with  respect  to  key 
questions  related  to  the  termination  of 
Mr.  Jocher;  and  (6)  the  lack  of  adequate 
documentation  by  TVA  as  to  Mr. 
Jocher's  inadequacies  as  a  TVA 
manager. 

The  staff  adopts,  in  essence,  the 
conclusions  reached  by  01  and  the  DOL 
ALJ  and  believes  that  Mr.  Jocher  would 
not  have  been  forced  to  resign  on  April 
5, 1993  but  for  his  engaging  in  protected 
activities.  Therefore,  it  is  concluded 
that,  on  April  5, 1993,  Mr.  Bynum's 
deliberate  actions  against  Mr.  Jocher 
were  in  violation  of  Section  211  of  the 
Energy  Reorganization  Act  and  10  CFR 
50.5.  Deliberate  Misconduct.  Fiuther, 
Mr.  Bynum's  actions  caused  TVA  to  be 
in  violation  of  10  CFR  50.7,  Employee 
Protection. 

m 

Based  on  the  above,  the  staff 
concludes  that  Mr.  Joseph  R.  Bynum,  an 
employee  of  the  Licensee,  has  engaged 
in  deliberate  misconduct  in  violation  of 
10  CFR  50.5  that  has  caused  the 
Licensee  to  be  in  violation  of  10  CFR 
50.7.  NRC  must  be  able  to  rely  on  the 
Licensee  and  its  employees  to  comply 
with  NRC  requirements,  including  the 
requirement  that  prohibits 
discrimination  against  employees  for 
engaging  in  protected  activities.  Joseph 
R.  Byniun's  actions  in  causing  the 
Licensee  to  violate  10  CFR  50.7  have 
raised  serious  doubt  as  to  whether  he 
can  he  relied  upon  to  comply  with  NRC 
requirements  in  the  future. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Joseph  R.  Bynum  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safisty  and  interest  require  that  Joseph  R. 
Bynimi  be  prohibited  from  any 
involvement  in  NRC-Ucensed  activities 
for  a  period  of  five  years  retroactive  to 
May  1, 1993,  the  date  in  which  he  was 
transferred  out  of  the  Licensee's  nuclear 
organization.  If  Mr.  Bynum  is  currently 
involved  in  or  overseeing  NRC-Ucensed 
activities  at  TVA  or  any  other  licensee 
of  the  NRC,  he  must  immediately  cease 
such  activities,  and  inform  the  NRC  of 
the  name,  address  and  telephone 


number  of  the  employer,  and  provide  a 
copy  of  this  order  to  the  einployer. 
Additionally,  Joseph  R.  Bynum  is 
required  to  notify  the  NRC  of  his  first 
involvement  in  NRC-licensed  activities 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  Mr. 
Bjrniun's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effiective. 

IV 

Accordingly,  pursuant  to  sections 
103, 161b.  161i,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202, 10  CFR  50.5.  and  10  CFR 
150.20,  it  is  hereby  ordered  that: 

A.  For  a  period  of  five  years  from  May 
1, 1993,  Joseph  R.  Bynum  is  prohibited 
fit)m  engaging  in,  or  exercising  control 
over  individuals  engaged  in  NRC- 
licensed  activities.  NRC-licensed 
activities  are  those  activities  which  are 
conducted  pursuant  to  a  specific  or 
general  license  issued  by  the  NRC, 
including,  but  not  limited  to,  those 
activities  of  Agreement  State  licensees 
conducted  pursuant  to  the  authority 
granted  by  10  CFR  150.20.  This 
prohibition  includes,  but  is  not  limited 
to:  (1)  Using  licensed  materials  or 
conducting  licensed  activities  in  any 
capacity  within  the  jurisdiction  of  the 
NRC;  and  (2)  supervising  or  directing 
any  licensed  activities  conducted  within 
the  jiuisdiction  of  the  NRC. 

B.  Following  the  five-year  period  of 
prohibition  in  Section  IV.A  above,  at 
least  five  days  prior  to  the  first  time  that 
Joseph  R.  Bynum  engages  in,  or 
exercises  control  over,  NRC-licensed 
activities,  he  shall  notify  the  Director. 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  of  the  name,  address,  and 
telephone  number  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  the  licensed  activities 
will  be  performed.  The  notice  shall  be 
accompanied  by  a  statement  that  Joseph 
R.  Bynum  is  committed  to  compUance 
with  NRC  requirements  and  the  reasons 
why  the  Commission  should  have 
confidence  that  he  will  comply  with 
applicable  NRC  requirements. 

"The  Director,  Office  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Bynum  of  good 
cause. 


In  accordance  with  10  CFR  2.202. 
Joseph  R.  Bynum  must,  and  any  other 
person  adversely  affected  by  this  Order 
may.  submit  an  answer  to  this  Order, 


and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director.  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  imder  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Joseph  R.  Byniun 
or  other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555.  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  11, 101  Marietta  Street, 
Suite  2900,  Atlanta,  GA  30323,  and  to 
Joseph  R.  Bynum  if  the  answer  or 
hearing  request  is  by  a  person  other  than 
Joseph  R.  Bynum.  If  a  person  other  than 
Joseph  R.  Bynum  requests  a  hearing, 
that  person  shall  set  forth  with 
particularity  the  maimer  in  which  his  or 
her  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Joseph  R. 
Bynum  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  sudi 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Joseph  R.  Bjmum.  or  any  other  person 
adversely  affected  by  this  Order,  may,  in 
addition  to  demanding  a  bearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 
the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  groimd  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  effective  and 
final  20  days  from  the  date  of  this  Order 
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without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  inunediate  efiiectiveness  of 
this  Order. 

Dated  at  Rockville,  Maryland,  this  13th  day 
of  lanuary  1997. 

For  the  Nuclear  Regulatory  Commission. 
Edward  L.  Jordan, 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations,  and  Enforcement. 
(FR  Doc.  97-1857  Filed  1-24-97;  8:45  am) 
MLUNG  CODE  TSaO-OI-P 


PockM  No.  STN  50-530] 

Arizona  Public  Service  Company;  Palo 
Verde  Nuclear  Generating  Station,  Unit 
No.  3;  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption  to 
FaciUty  Operating  License  No.  NPF-74, 
issued  to  Arizona  Public  Service 
Company  (the  licensee),  for  operation  of 
the  Palo  Verde  Nuclear  Generating 
Station,  Unit  No.  3  located  in  Maricopa 
County,  Arizona. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  allow  a 
temporary  exemption  for  Palo  Verde 
Nuclear  Generating  Station  (PVNGS), 
Unit  3,  from  the  requirements  of  10  CFR 
50.44, 10  CFR  50.46,  and  10  CFR  Part 
50,  Appendix  K.  The  proposed  action 
would  permit  the  use  of  up  to  three  lead 
fuel  assemblies  containing  fuel  rods 
clad  with  advanced  Zirconiimi-based 
alloys  in  PVNGS  Unit  3  for  Cycles  7,  8, 
and  9. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  September  12, 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
allow  testing  of  representative  cladding 
material  whose  chemical  composition 
falls  outside  the  ASTM  specifications 
for  Zircaloy.  The  regulations  currently 
specify  the  use  of  Zircaloy  or  ZIRLO 
daddhig  material.  The  proposed  action 
would  allow  testing  to  collect  data  to 
support  future  regulation  changes  to 
allow  full  batch  use  of  the  new  cladding 
material. 


Envimnmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes,  pursuant  to  10  CFR  50.12, 
that  the  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property 
and  is  otherwise  in  the  public  interest. 
The  proposed  material  is  very  similar  to 
current  cladding  materials  used  in  the 
core  and,  core  neutronics,  mechanics, 
hydraulics  and  materials  integrity  will 
not  be  affected  by  the  use  of  the  test 
assembUes. 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  ofTsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  vdthin  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  pro]}osed  action,  the 
staff  considered  denial  of  the  proposed 
action.  Denial  of  the  application  would 
reduce  operational  flexibility  and  would 
not  change  current  environmental 
impacts. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Palo  Verde  Nuclear 
Generating  Station  dated  February  1982. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  21. 1997,  the  staff  consulted 
with  the  Arizona  State  official,  Mr. 
William  Wright  of  the  Arizona 
Radiation  Regulatory  Agency,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  official  had 
no  comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment.  Accordingly,  the^ 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  12, 1996,  which  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gebnan  Building,  2120  L  Street. 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Phoenix  PuWic  Library,  1221  N.  Central 
Avenue,  Phoenix,  Arizona  85004. 

Dated  at  Roclcville,  Maryland,  this  21st  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Ckinunission 

James  W.  Clifford, 

Senior  Project  Manager,  Project  Directorate 
IV-2,  Division  of  Reactor  Projects— RUIV. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  97-1858  Filed  1-24-97;  8:45  am] 

HLLMO  COOC  7SM-01-P 


[Proiect  No.  697] 

Notice  of  Public  IMeeting  on  DOE's 
Proposal  to  Produce  Tritium  in 
Commercial  Light-Water  Reactors 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  hold  a  public 
meeting  regarding  the  U.S.  E)epartment 
of  Energy  (DOE)  proposal  for  production 
of  tritium  in  commercial  light-water 
reactors.  This  meeting  is  to  provide  an 
opportunity  for  public  comment  on  the 
technical  issues  regarding  the  DOE 
proposal  and  to  ensure  that  the  public 
is  aware  of  the  staffs  review  activities 
early  in  the  proposal  evaluation  process. 
The  meeting  will  be  held  from  1:00  p.m. 
until  5:00  p.m.  on  February  25, 1997,  in 
the  auditoriimi  located  within  the  Two 
White  Flint  North  building  at  11555 
Rockville  Pike  in  Rockville,  Maryland. 
The  meeting  will  be  transcribed  and 
will  be  open  to  the  public. 

The  structure  of  the  meeting  shall  be 
as  follows: 

Tuesday,  February  25, 1997: 
1:00  p.m. — NRC  opening  remarks 
1:15  p.m. — ^DOE  program  description 
2:45  p.m. — ^NRC  review  description 
3:00  p.m.— Break 
3:15  p.m.— Public  comments 
4:55  p.m. — Concluding  statement 
5:00  p.m. — Meeting  adjourns 

Members  of  the  pubfic  who  are 
interested  in  presenting  comments 
relative  to  DOE's  tritium  program 
should  notify  the  proiect  manager,  at  the 
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number  given  below,  5  working  days 
prior  to  the  meeting.  A  brief  summary 
of  the  infcmnation  to  be  presented  and 
the  time  requested  shoiild  be  provided 
in  order  to  make  appropriate 
arrangements.  Time  allotted  for 
presentations  by  members  of  the  public 
will  be  determined  based  upon  the 
number  of  requests  received  and  will  be 
announced  at  the  beginning  of  the 
meeting.  Time  permitting,  additional, 
unscheduled  presentations  will  be 
considered.  The  order  for  public 
presentations  will  be  on  a  first-received, 
ilrst-to-speak  basis.  Written  statements 
will  also  be  accepted  and  included  in 
the  record  of  the  meeting.  Written 
statements  may  be  mailed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Mailstop  O-10H5,  Attn:  J.  H.  Wilson, 
Washington,  IX^  20555  or  presented  at 
the  meeting. 

Requests  for  the  opportunity  to 
present  information  can  be  made  by 
contacting  J.  H.  Wilson.  Project 
Manager,  Division  of  Reactor  Program 
Management  at  (301)  415-1108.  Persons 
planning  to  attend  this  meeting  are 
luged  to  contact  the  project  manager  1 
or  2  days  prior  to  the  meeting  to  be 
advised  of  any  changes. 

For  further  details  with  respect  to  this 
action,  see  the  DOE's  "Submittal  of 
Tritium  Producing  Biunable  Absorber 
Rod  Lead  Test  Assembly  Topical 
Report"  dated  December  3, 1996  and  the 
staff's  Request  for  Additional 
Information  and  Supplemental  Request 
for  Additional  Information  dated 
January  3  and  13, 1997,  respectively,  all 
of  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.-.  Washington.  DC. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  January,  1997. 

For  the  Nuclear  Regulatory  Commission. 
ThomM  T.  Martin. 
Director,  Division  of  Reactor  Proffom 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  97-1859  Filed  1-24-97;  8:45  am] 
■■JJNQ  CODE  7ste-ei-r 


RAILROAD  RETIREMENT  BOARD 

Ageiwy  Forms  Submitted  for  0MB 
Review 

SUKMURY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval 


SUMMARY  Of  PROPOSAL(S): 

(1)  Collection  title:  Repayment  of 
Debt. 

(2)  Fonn(s)  submitted:  G-421f. 

(3)  OMB  Nuptber:  3220-0169. 

(4)  Expiration  date  of  current  OMB 
clearance:  February  28, 1997. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  300. 

(8)  Total  annual  responses:  300. 

(9)  Total  annual  reporting  hours:  25. 

(10)  Collection  description:  Section  2 
of  the  Railroad  Retirement  Act  provides 
for  payment  of  annuities  to  retired  or 
disabled  railroad  employees,  their 
spouses,  and  eligible  survivors.  When 
the  RRB  determines  that  an 
overpayment  of  RRA  benefits  has 
occiured,  it  initiates  prompt  action  to 
notify  the  claimant  of  the  overpayment 
and  to  recover  the  amount  owed.  The 
collection  obtains  information  needed  to 
allow  for  repayment  by  the  claimant  by 
credit  card,  in  addition  to  the  customary 
form  of  payment  by  check  or  money 
order. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago.  Illinois  60611-2092  and 
the  OMB  reviewer,  Laiu^  Oliven  (202- 
395-7316),  OfBce  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

CliuGk  Mierzwa, 
Clearance  Officer. 

|FR  Doc.  97-1912  Filed  1-24-97;  8:45  am) 
MUMQ  COM  7MS-ei-M 


Sunshine  Act  IMeeting 

The  meeting  of  the  Railroad 
RetiremenrBoard  which  was  to  be  held 
on  January  22, 1997,  9:00  a.m.,  at  the 
Board's  meeting  room. on  the  8th  floor 
of  its  headquarters  building,  844  North 
Rush  Street,  Chicago,  Illinois,  60611, 
has  been  rescheduled  to  January  29, 
1997.  at  9:00  a.m.  The  agenda  for  this 
meeting  was  published  at  FR  1139  on 
January  8. 1997. 

The  entire  meeting  will  be  open  to  the 
public.  The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to. the  Board.  Phone  No.  312- 
751-4920. 


Dated:  January  22, 1997. 
Beatrice  Ezenld, 
Secretary  to  the  Board. 
[FR  Doc  97-1998  Filed  1-23-97;  11:03  am] 
BajJNQ  COOC  7M»-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No:  10-22474;  812-1023(q 

Prfncipal  Mutual  Uf»  insurance 
Company,  et  al. 

January  17, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  the  Investment 
,  Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  Principal  Mutual  Life 
Insurance  Company  ("Principal 
Mutual"),  Principal  Mutual  Life 
Insurance  Company  Variable  Life 
Separate  Account  ("Account")  and 
Princor  Financial  Services  Corporation 
("Princor"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  11(a)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  imder  Section  11(a)  of 
the  1940  Act  approving  an  exchange 
offer  in  which  certain  variable  universal 
life  insurance  policies  issued  by 
Principal  Mutual  and  offered  through 
the  Accoimt  ("Old  Policies")  may  be 
exchanged  for  new  variable^  universal 
life  insurance  policies  issued  by 
Principal  Mutual  and  offered  through 
the  Account  ("New  Policies," 
collectively  with  Old  Policies, 
"PoUcies"). 

FILING  DATE:  The  application  was  filed 
on  July  1, 1996,  and  amended  on 
December  20. 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  12, 1997,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
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N.W..  Washington.  D.C  20549. 
Applicants.  David  J.  Brown.  Esq..  Hie 
Principal  Financial  (koup.  Des  Moines, 
Iowa  50392-0200. 
FOR  FURTHEfl  MfOmiATK)N  CONTACT: 
Pamela  K.  Ellis.  Senior  Counsel,  or 
Kevin  M.  Kirchoff,  Branch  Chief.  Office 
of  Insurance  Products  (Division  of 
Investment  Manag«nent),  at  (202)  942- 
0670. 

SUPPLEMENTARY  WPORMATION:  The 
following  is  a  smnmary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Rqiresentations 

1.  Principal  Mutiial.  a  mutual  life 
insurance  company  incorporated  in 
Iowa,  is  authorized  to  do  business  in  the 
50  states  of  the  United  States,  the 
District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Canadian  Provinces  of  Alberta,  British 
Columbia.  Manitoba.  Ontario,  and 
Quebec. 

2.  The  Accoimt.  a  separate  account  of 
Principal  Mutual,  is  registered  under  the 
1940  Act  as  a  unit  investment  trust. 

3.  Princor,  the  principal  imderwriter 
for  the  Policies,  is  an  indirect  wholly 
owned  subsidiary  of  Principal  Mutiial. 
Princor  is  registered  with  the 
Commission  under  the  Securities 
Exchange  Act  of  1934  as  a  broker-dealer, 
and  is  a  member  of  the  National 
Association  of  Securities  Dealers,  Inc. 

OldPoUcies 

4.  The  Old  Policies  are  flexible- 
premium  life  insurance  poUdes  that 
permit  accumulation  of  policy  values  on 
a  variable  basis.  The  Old  Policies 
require  premium  pajmients  to  be  made 
in  at  least  a  specified  amount  for  the 
first  policy  year,  and  have  a  Tninimnin 
bee  amoimt  of  $25,000.  An  Old  Policy 
matiues  on  the  policy  aimiversary 
following  the  95th  birthday  of  the 
insiued. 

5.  Policy  values  of  the  Old  Policies 
currently  may  be  allocated  to  six 
divisions  of  the  Accoimt,  each  of  which 
invests  in  an  underlying  fund  sponsored 
by  Principal  Mutiial.  Policy  values  may 
be  transferred  among  the  six  divisions  of 
the  Account,  the  first  four  transfers  in  a 
policy  year  at  no  diarge.  and  additional 
transfers  subject  to  a  charge  of  $25  per 
transfer  (with  all  transfers  occurring  on 
the  same  effective  date  counting  as  one 
transfer). 

6.  The  Old  Policies  permit  partial 
siurenders  and  policy  loans.  Interest 
payable  on  policy  loans  is  8%:  interest 
credited  on  loan  accoimts  established  in 
connection  with  outstanding  loans  is 
6%. 


7.  The  Old  Policies  offer  a  choice  of 
two  death  benefit  options:  a  level  death 
benefit  equal  to  the  Old  Policy's  face 
amoimt.  or  a  death  benefit  eqxial  to  the 
fece  amount  plus  policy  value. 

8.  llie  Old  Policies  have  both  a  fiont- 
end  sales  load  and  a  contingent  deferred 
sales  load  ("CDSL").  The  front-end  sales 
load  is  5.00%  of  all  premiums  paid 
under  an  Old  Policy.  A  siurender  charge 
consisting  of  a  CDSL  and  a  contingent 
deferred  acquisition  charge  ("CDAC")  is 
deducted  upon  surrender  of  an  Old 
Policy.  These  siurrender  charges  vary 
with  the  issue  age,  duration  since  issue, 
and.  where  alloMred  by  law,  the  gender 
of  the  insured. 

9.  The  maximum  CDSL  imder  the  Old 
Policies  is  not  greater  than  25%  of  the 
minimum  payment  required  in  the  first 
year  (which  is  always  less  than  a 
Guideline  Annual  Ptemiiun,  as  defined 
in  Rule  6e-3(T)(c)(8)  under  the  1940 
Act).  The  CDAC  varies  from  $0.43  p^ 
$1,000  efface  amoimt  to  $10.58  per 
$1,000  of  fece  amount  according  to 
tables  set  forth  in  the  Old  Policy. 
Additional  CDAC  and  CDSL  charges  are 
computed  upon  increases  in  fece 
amount.  The  surrender  charges  apply 
only  at  the  time  of  a  fiill  surrender  or 
lapse  of  an  Old  Policy.  There  is  a  charge 
of  the  lesser  of  $25  oj,  2%  of  the  amoimt 
surrendered  for  processing  partial 
surrenders  under  the  Old  Policy.  The 
amoimt  of  the  surrender  charges 
decreases  over  time  according  to  when 
the  surrender  ar  lapse  occurs,  according 
to  the  following  schedule: 


Surrender  year 

Surreder 
charge  per- 
centage 

1-3 „ 

4 _ 

100.0 
87.5 
75.0 
62.5 
50.0 

Q 

37.5 

9    ■••■•■••••■•■•••»•■•••••■•>••>•*••■•■■■•••■••■• 

?5.0 
125 

0.0 

10.  An  amoimt  equal  to  2.00%  of 
premiums  received  under  the  Old 
Pohdes  is  deducted  for  state  premium 
tax  obligations  of  Prindpal  Mutual  in 
connection  with  receipt  of  premiums 
under  the  Old  Polides. 

11.  A  charge  is  deducted  from  the 
policy  value  of  each  Old  Policy  monthly 
for  administration  of  the  Old  Polides. 
This  charge  currently  is  $4.75  per 
month,  and  is  guaranteed  not  to  be  more 
than  $5.00  per  month. 

12.  Under  the  Old  Polides,  a 
mortality  and  expense  risks  charge  is 
deducted  from  the  Account  daily  at  an 
annual  rate  of  0.75%  of  average  daily 


Account  value  (guaranteed  not  to 
exceed  0.90%). 

13.  A  cost  of  insurance  charge  that  is 
guaranteed  to  be  no  more  than  that 
permitted  under  the  applicable  1980 
Commissioners  Standard  Ordinary 
Mortality  Table  ("1980  CSO  Table")  is 
deduded  from  poUcy  value  each  month. 

14.  Several  optional  insurance  riders 
are  offered  by  Prindpal  Mutual  in 
connection  with  the  Old  Polides. 
Among  these  are  riders  providing  for  (i) 
Increases  in  fece  amount  every  three 
years  based  upon  cost  of  living 
increases;  (ii)  waiver  of  monthly 
deductions  in  the  event  of  disabihty  of 
the  insured;  (iii)  optional  increases  in 
fece  amount  upon  certain  dates  or  the 
occurrence  of  certain  events;  (iv) 
acddental  death  benefit;  (v)  term 
insurance  on  the  lives  of  insured 
children;  (vi)  term  insurance  on  an 
insured  spouse;  (vii)  change  of  the 
person  insured;  (viii)  accelerated  death 
benefit;  and  (ix)  a  death  benefit 
guarantee. 

New  Policies 

15.  The  New  Polides  are  flexible- 
premium  life  insurance  polides  that 
permit  accumulation  of  policy  values  on 
a  variable,  fixed,  or  combination  of 
variable  and  fixed  basis.  The  New 
Pohdes  require  premium  payments  to 
be  made  in  at  least  a  spedfied  amount 
for  the  first  24  policy  months  (where 
permitted  by  state  law),  and  have  a 
minimum  face  amount  of  $50,000.  The 
New  Polides  mature  on  the  policy 
anniversary  following  the  95th  birthday 
of  the  insured. 

16.  PoUcy  values  of  the  New  PoUdes 
currently  may  be  allocated  to  divisions 
of  the  Account  that  invest  in  thirteen 
different  underlying  funds — ten  mutual 
funds  sponsored  by  Prindpal  Mutual, 
two  investment  portfolios  of  Fidelity 
Variable  Insurance  Fhtxlucts  Fund,  and 
one  investment  portfolio  of  Fidelity 
Variable  Insurance  Products  Fund  II. 

17.  Policy  values  may  also  be 
accumulated  on  a  guaranteed  basis  by 
allocation  to  Prindpal  Mutual 's  general 
account  ("Fixed  Account").  Interest  on 
accounts  invested  in  the  Fixed  Accoimt 
is  guaranteed  to  be  at  least  3%  on  an 
annual  basis. 

18.  Policy  values  may  be  transferred 
among  the  divisions  of  the  Account 
without  charge,  although  Prindpal 
Mutual  reserves  the  right  to  impose  a 
charge  of  up  to  $25  per  transfer  on 
unscheduled  transfers  in  excess  of  12  in 
a  policy  yeai.  Transfers  to  and  from  the 
Fixed  Account  are  permitted,  subjed  to 
certain  restrictions  described  in  the 
prospedus  for  the  New  Polides. 

19.  Tlie  New  Polides  permit  partial 
surrenders  and  poUcy  loans.  Interest 
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Surrender  year 

Surrender 
charge  per- 
centage 

1  -6 

100.00 

6 

7 „ _ 

8 ........ 

1 0  .""'"ZZZII^ZZZI'Z. 

1 1  or  more  

95.24 
85.71 
71.43 
52.38 
28.57 
0.0 

payable  on  policy  loans  is  8%;  Inter^t 
credited  on  loan  accounts  established  in 
connection  with  outstanding  loans  is 
6%  during  the  first  ten  policy  years  and 
7.75%  thereafter. 

20.  The  New  Policies  offer  a  choice  of 
two  death  benefit  options:  a  level  death 
l>enefit  equal  to  the  New  Policy's  face 
amount,  or  a  death  benefit  equal  to  the 
face  amount  plus  policy  value. 

21.  The  New  Policies  have  both  a 
front-end  sales  load  and  a  CDSL  The  23.  The  amount  of  the  CDSL  that 
front-end  sales  load  is  2.75%  of:  (a)  applies  in  the  event  of  a  surrender  or 
premiums  paid  during  each  of  the  first  lapse  in  the  first  two  policy  years 

ten  pohcy  years  up  to  one  "target  generally  wiU  be  limited  as  a  result  of 

premium"  for  the  iniUal  face  amount  of  "refund  rights"  required  by  paragraph 

insurance;  and  (b)  premiums  up  to  the  (b)(l3)(v)(A)  of  Rule  6e-3(T).  In  the 

target  premium  for  an  incremental  gyent  of  such  a  surrender  or  lapse,  the 

amount  of  msurance  added  by  a  face  cqsL  will  be  limited  to  an  amount  that 

amount  mcrease  ("mcremental  target  ^^^i^  ^^^  t^g  j^tal  sales  load  (sales 

premium  )  paid  during  each  of  the  first  logj  deducted  from  premiums  plus  the 

ten  pohcy  years  after  a  face  amount  cDSL)  paid  in  connecUon  with 

mcrease  that  are  allocable  to  the  premiums  paid  up  to  the  first  two 

increase.  Payments  after  an  increase  m  guideline  annual  premiums  not  to 

face  amount  are  allocated  between  the  ^^..^  ^^  ^^  ^f.  (jj  30%  ^j  j^e 

base  pohcy    and  the   mcremental  premiums  paid  up  to  the  lesser  of  one 

pohcy   that  IS  added  by  mcrease  guideline  annual  premium  or  the 

according  to  the  relative  face  amounts  of  ^^ximum  amount  of  premiums  subject 

the  base  pohcy  and  the  mcremental  ^^  ^^  j^fe^j  sales  charge;  plus  (ii 

pohcy.  Payments  m  any  pohcy  year  in  ^^^  „f  ^^  premiums  paid  in  excess  of 

die  first  ten  pohcy  years  m  excess  of  the  „^,  guideUAe  annual  premium,  up  to 

arget  premium  (or  payments  in  the  first  ^^  j^^^  „f  ^^^  guideline  annual 

ten  pohcv  years  after  a  face  amount  »u           •                     ^    r 

increase  that  are  allocable  to  the  premiums  or  the  maximum  amount  of 

^^^  •    f        **^*^?*^  *°  "*^.  premiums  subject  to  the  deferred  sales 

mcrease  m  face  amount  and  are  m  charoe 

excess  of  the  incremental  target  T°  J.,                  ,    ,         ,  , 

premium)  are  assessed  a  front-end  sales  24.  Charges  are  deducted  from 

load  of  0.75%.  Payments  made  after  ten  g^"''^,  payments  under  the  New 

policy  years  (if  there  has  been  no  face  f  °^"«f  ^°'  ^*^'«'  ^oca\^^  federal 

amount  increase),  or  ten  policy  years  ^'^^■.  ^  ^°""»  ^"«1 »°  2  20%  of 

after  a  face  amount  increase,  are  not  premiums  received  under  the  New 

subject  to  a  front-end  sales  charge.  P°^°«^  ^^  deducted  for  state  and  local 

22.  A  surrender  charge  consisting  of  premium  tax  obhgations  of  Pnncipal 
the  CDSL  and  a  CDAC  is  deducted  upon  Mutual  m  connection  with  receipt  of 
surrender  of  a  New  Pohcy.  The  premiums  under  the  New  Pohcies,  and 
maximum  CDAC  is  $3  per  $1,000  for  the  ^25%  is  deducted  for  Principal 

first  $500,000  of  face  amount.  The  Mutual's  increased  federal  income  tax 

maximum  CDSL  is  47.25%  of  the  first  obhgations  because  it  must  amortize  a 

two  target  premiums  received  (and  the  portion  of  its  expenses  in  offering  the 

first  two  target  premiums  received  for  Pohcies  over  ten  years  for  federal 

any  incremental  amount  of  insurance  income  tax  purposes. 

coverage  added  by  an  increase  in  face  25.  A  charge  for  administration  of  the 

amount)  for  insureds  under  age  66.  If  Naw  PoUcies  is  deducted  monthly  fit)m 

the  insured  is  older  than  65  at  the  PoUcy  the  pohcy  value  of  each  New  Pohcy.  For 

Date  or  the  date  of  a  face  amount  the  first  pohcy  year,  this  charge 

increase,  then  the  number  of  target  currently  is  $0.40  per  $1 ,000  of  face 

premiums  to  which  this  charge  apphes  amount  up  to  $500,000.  and  is 

is  reduced  from  two  to:  (a)  1.5  for  ages  guaranteed  to  be  no  more  than  $0.60  per 

66-70:  (b)  1.1  for  ages  71-75;  (c)  0.8  for  $1,000  of  face  amount  up  to  $500,000. 

ages  76-80;  or  (d)  0.5  for  ages  81-85.  The  current  minimum  monthly 

The  surrender  charges  apply  only  at  the  administration  charge  in  the  first  poUcy 

time  of  a  full  surrender  or  lapse  of  a  year  is  $6.00,  and  is  guaranteed  to  be  no 

New  Pohcy.  There  is  a  charge  of  the  more  than  $16.67.  After  the  first  pohcy 

lesser  of  $25  or  2%  of  the  amoimt  year,  the  monthly  administration  charge 

surrendered  for  processing  partial  currently  is  $6.00  and  is  guaranteed  to 

surrenders.  The  amount  of  the  surrender  be  no  more  than  $10.00. 

charge  decreases  over  time  according  to  26.  A  cost  of  insurance  charge  that  is 

when  the  surrender  or  lapse  occurs,  guaranteed  to  be  no  more  than  that 

according  to  the  following  schedule:  permitted  under  the  apphcable  1980 


CSO  Table  is  deducted  from  policy 
value  each  month. 

27.  For  the  first  nine  pohcy  years,  a 
mortality  and  expense  risks  charge  is 
deducted  fitim  policy  value  monthly  at 
an  aimual  rate  of  0.90%  of  the  value  of 
the  amoimt  of  policy  value  allocated  to 
the  divisions.  After  the  ninth  pohcy 
year,  the  mortahty  and  expense  risks 
charge  will  be  reduced  to  a  0.27% 
aimual  rate.  Principal  Mutual  reserves 
the  right  to  increase  the  0.27%  charge  to 
as  much  as  0.90%,  but  only  for  PoUcies 
issued  on  or  after  the  date  of  such  an 
increase  and  not  for  Policies  already  in 
force  at  the  time  of  the  increase.  Thus, 

a  New  Pohcy  acquired  in  an  exchange 
that  had  the  reduction  to  0.27%  would 
not  be  subject  to  any  subsequent 
increase. 

28.  Several  optional  insurance  riders 
are  offered  by  Principal  Mutual  in 
connection  with  the  New  Policies. 
Among  these  riders  are  three  that  permit 
face  amount  increases  without  new 
evidence  of  insurability,  and  accounting 
benefit  riders  that  are  designed  to 
minimize  the  adverse  impact  on  the 
earnings  of  a  business  that  purchases  a 
New  Pohcy  that  would  otherwise  result 
under  generally  accepted  accounting 
principles. 

Offer  of  Exchange 

29.  Apphcants  represent  that  the  offer 
to  exchange  Old  Policies  for  New 
Pohcies  will  be  made  by  providing 
owners  or  Old  Policies  a  prospectus  for 
the  New  Policies,  accompanied  by  a 
letter  explaining  the  offer  and  a  piece  of 
sales  literature  that  compares  the  two 
Pohcies.  The  offering  letter  will  advise 
the  Old  PoUcy  owner  that  personalized 
iUustrations  comparing  the  two  Policies 
using  the  information  particular  to  that 
PoUcy  owner  will  be  available  without 
cost  upon  request. 

30.  Apphcants  state  that  the  exchange 
offer  (which  will  remain  open  for  at 
least  one  year)  will  provide  that,  upon 
acceptance  of  the  ofier,  a  New  Pohcy 
will  be  issued  with  the  same  face 
amount  and  policy  value  as  the  Old 
Pohcy  surrendered  in  the  exchange. 

31.  The  risk  class  for  a  New  PoUcy 
acquired  by  exchange  will  be  that  most 
similar  to  the  risk  class  for  the 
exchanged  Old  Pohcy.  If  an  Old  Pohcy 
includes  a  face  amoimt  increase  at  a  risk 
class  less  favorable  than  that  for  the  Old 
Pohcy  as  originally  issued,  then  the 
New  PoUcy  wiU  be  issued  at  the  risk 
class  most  similar  to  that  for  the  Old 
PoUcy  as  originally  issued.  Apphcants 
represent  that  new  evidence  of 
insurabihty  will  not  be  required  as  a 
condition  of  the  exchange  unless:  (i) 
The  Pohcy  owner  requests  one  or  more 
of  certain  optional  insurance  riders 


UMI 


Federal  Rggister  /  Vol.  62.  No.  17  /  Monday,  January  27,  1997  /  Notices 


3929 


imder  the  New  Policy  that  were  not  a 
part  of  the  Old  Policy;  (ii)  the  Policy 
owner  applies  to  have  the  insured's 
rating  upgraded  to  the  "preferred" 
rating  that  is  offered  under  the  New 
Policies  but  not  under  the  Old  Policies; 
or  (iii)  the  Policy  owner  requests  a  face 
amount  increase  at  the  time  of  the 
exchange.  The  New  Policy's  $50,000 
minimum  face  amount  increase  will  be 
reduced  to  $25,000  for  increases 
requested  at  the  time  of  the  exchange.  If 
new  underwriting  is  required  as  part  of 
the  exchange  for  reason  number  (ii) 
above,  a  charge  of  $100  normally  would 
be  imposed.  If  the  Policy  owner  also 
requests  a  face  amoimt  increase  of 
$25,000  or  more  at  the  time  of  the 
exchange,  however,  the  $100  charge  for 
the  new  imderwriting  will  be  waived. 
Any  increase  in  face  amount,  upgrade  to 
a  preferred  rating,  and  any  new  rider 
added  in  connection  with  an  exchange 
will  take  efiiect  on  the  next  date  that 
monthly  charges  are  deducted  under  the 
New  Policy  after  the  new  tmderwriting 
is  completed. 

32.  Applicants  represent  that  no 
siurender  charge  will  be  deducted  upon 
the  surrender  of  an  Old  Policy  in 
connection  with  an  exchange,  and  no 
front-end  sales  load  will  be  deducted 
from  the  proceeds  of  that  surrender 
when  those  proceeds  are  applied  to  the 
purchase  of  a  New  Policy  as  part  of  an 
exchange.  If  the  policy  date  of  the  Old 
Policy  is  the  same  day  of  the  month  as 
the  poUcy  date  of  the  New  Policy,  then 
surrender  charges  and  front-end  sales 
loads  on  subsequent  premium  payments 
for  the  New  Policy  will  be  calculated  as 
if  the  policy  date  of  the  Old  Policy  were 
also  the  policy  date  of  the  New  Policy. 
If  the  policy  date  of  the  Old  Policy  is  on 
a  day  of  the  month  different  from  the 
policy  date  of  the  New  Policy,  then 
surrender  charges  and  front-end  loads 
on  subsequent  premium  payments  for 
the  New  Policy  will  be  calculated  as  if 
the  monthly  date  (the  day  of  the  month 
which  is  the  same  as  the  day  of  the 
policy  date)  of  the  New  Policy  that 
would  have  immediately  preceded  the 
policy  date  of  the  Old  Policy  were  the 
policy  date  of  the  New  Policy 
("Adjusted  PoUcy  Date").  If  an  Old 
Policy  includes  one  or  more  face 
amotmt  increases,  the  surrender  charge 
and  front-end  loads  of  a  New  Policy 
acquired  in  the  exchange  will  be 
calculated  using  the  Adjusted  Policy 
Date  as  if  the  Adjusted  Policy  Date  had 
been  the  effective  date  of  each  face 
amount  increase  under  the  Old  PoUcy. 
Any  commissions  paid  to  sales 
representative  for  sales  of  New  Policies 
by  means  of  the  exchange  offer  will  be 


paid  by  Principal  Mutual  or  Princor 
(and  not  by  poUcy  owners). 

33.  Optional  insurance  riders  attached 
to  an  Old  Policy  surrendered  in  an 
exchange  will  be  eligible  to  be  included 
with  the  New  Policy  acquired  in  the 
exchange  only  if  that  rider  (or  a 
substantially  equivalent  rider)  is 
available  under  the  New  Policies. 

34.  Applicants  state  that  certain 
restrictions  of  the  New  PoUcies  will  be 
waived  in  connection  with  New  Policies 
acquired  in  exchange  for  Old  PoUdes. 
The  $50,000  minimum  face  amount  of 
the  New  Policies  will  be  waived  for 
New  Policies  acquired  in  exchange  for 
an  Old  Policy  with  less  than  that  face 
amoimt.  There  will  be  no  minimum 
required  premium  payment  for  New 
PoUcies  so  acquired  (even  if  the  Old 
Policy  exchanged  was  in  its  first  two 
poUcy  years). 

35.  Loans  under  an  Old  Policy  must 
be  repaid  in  cash  or  by  means  of  a 
partial  surrender  prior  to  the  exchange. 
Any  letters  to  Old  Policy  owners 
describing  the  exchange  offer  will 
include  the  fact  that  loans  must  be 
repaid  prior  to  the  exchange  and 
disclosiue  that  repayment  of  a  loan  by 
means  of  a  partial  siirrender  could  have 
adverse  tax  consequences  to  the  Old 
Policy  owner.  Principal  Mutual 
represents  that  it  will  waive  the  partial 
surrender  charge  that  would  otherwise 
be  appUcable  to  a  partial  surrender 
made  in  connection  with  accepting  the 
exchange  offer  and  that  is  used  solely  to 
pay  off  an  outstanding  loan. 

36.  Applicants  represent  that  the 
suicide  clause,  incontestability,  and  free 
time  periods  of  the  Old  Policy  will 
apply  to  the  New  Policy  acquired  in  an 
exchange.  That  is,  no  new  suicide 
clause,  incontestabiUty,  or  free  look 
time  periods  will  commence  at  the  time 
of  the  exchange,  and  any  such  periods 
for  the  Old  Policy  that  had  not  expired 
at  the  time  of  the  exchange  would  carry 
over  to  the  New  Policy  and  would 
expire  when  they  would  have  expired 
had  no  exchange  taken  place. 

Applicants'  Legal  Analysis 

1.  Section  11(a)  of  the  1940  Act  makes 
it  unlawful  for  any  registered  open-end 
company,  or  any  principal  imderwriter 
for  such  a  company,  to  make  or  cause 
to  be  made  an  offer  to  the  holder  of  a 
security  of  such  company,  or  of  any 
other  open-end  investment  company,  to 
exchange  his  security  for  a  security  in 
the  same  or  another  such  company  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  respective  securities, 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission  or  are  in  accordance  with 


Commission  rules  adopted  imder 
Section  11. 

2.  Section  11(c)  of  the  )940  Act,  in 
pertinent  part,  requires,  in  effect,  that 
any  offer  of  exchange  of  the  seciuities  of 
a  registered  unit  investment  tiiist  for  the 
securities  of  any  other  investment 
company  be  approved  by  the 
Commission  or  satisfy  applicable  rules 
adopted  under  Section  11,  regardless,  of 
the  basis  of  the  exchange. 

3.  The  Account  is  registered  imder  the 
1940  Act  as  a  imit  investment  trust. 
Accordingly,  the  proposed  exchange 
offer  constitutes  an  offer  of  exchange  of 
two  securities,  each  of  which  is  offered 
by  a  registered  unit  investment  trust. 
TTius,  unless  the  terms  of  the  exchange 
offer  are  consistent  with  those  permitted 
by  Commission  rule.  Applicants  may 
make  the  proposed  exchange  offer  only 
after  the  Commission  has  approved  the 
terms  of  ^e  offer  by  an  order  pursuant 
to  Section  11(a)  of  the  1940  Act. 

4.  Applicants  assert  that  the 
legislative  history  of  Section  11  of  the 
1940  Act  and  the  rules  thereunder 
demonstrates  that  its  purpose  is  to 
prevent  the  practice  of  inducing  security 
holders  of  one  investment  company  to 
exchange  their  securities  for  those  of  a 
different  investment  company  solely  for 
the  purpose  of  exacting  additional 
sellhig  charges,  a  practice  found  by 
Congress  to  be  widespread  in  the  1930's 
prior  to  adoption  of  the  1940  Act. 
Applications  under  Section  11(a)  and 
orders  granting  those  applications 
appropriately  have  focused  on  sales 
loads  or  sales  load  differentials  and 
administrative  fees  to  be  imposed  for 
effecting  a  proposed  exchange. 

5.  Rule  lla-2,  adopted  imder  Section 
11  of  the  1940  Act,  provides  blanket 
Commission  approval  of  certain  types  of 
offers  of  exchange  of  one  variable 
annuity  contract  for  another,  or  of  one 
variable  life  insurance  contract  for 
another.  Applicants  believe  that  there  is 
language  in  the  Commission's  release 
adopting  the  rule  that  suggests  that  the 
rule  may  have  been  intended  to  permit 
exchanges  of  funding  options  within  a 
single  variable  Ufe  insurance  policy  but 
not  the  exchange  of  one  such  policy  for 
another. 

6.  Under  Rule  lla-2,  variable  Hfe 
insurance  exchanges  may  vary  from 
relative  net  asset  exchanges  only  by 
reason  of  disclosed  administrative  fees, 
no  sale  loads  or  sales  load  differentials 
are  permitted  under  the  rule  for  such 
exchanges.  Because  both  the  Old  and 
New  Policies  have  both  front-end  and 
contingent  deferred  sales  loads.  Rule 
lla-2  would  be  unavailable  to  the 
proposed  exchanges,  even  if  such 
policy-for-policy  exchanges  otherwise 
would  be  permitted  under  Rule  lla-2. 


3930 


Federal  Register  /  Vol.  62,  No.  17  /  Monday,  January  27,  1997  /  Notices 


ISS 


7.  Adoption  of  Rule  lla-3  represents 
the  most  recent  Commission  action 
under  Section  11  of  the  1940  Act.  As 
with  Rule  lla-2,  the  focus  of  the  Rule 
is  primarily  on  sales  or  administrative 
charges  that  would  be  incurred  by 
investors  for  effecting  exchanges. 
Applicants  assert  that  the  terms  of  the 
proposed  offer  are  consistent  with  Rule 
lla-3  because  no  additional  sales 
charges  will  be  incurred  as  a  result  of 
the  exchange  and  no  administrative  fees 
will  be  charged  to  effect  the  exchange. 
Because  the  investment  company 
involved  in  the  proposed  exchange  offer 
is  a  separate  account,  and  because  it  is 
organizecTas  a  unit  investment  trust 
raUier  than  as  a  management  investment 
trust,  Applicants  believe  that  they  may 
not  rely  upon  Rule  lla-3. 

8.  Applicants  assert  that  the  terms  of 
the  proposed  exchange  do  not  present 
the  abuses  against  which  Section  11  was 
intended  to  protect.  No  additional  sales 
load  or  other  fee  will  be  imposed  at  the 
time  of  exchange  other  than  the  $100 
that  may  be  imposed  in  connection  with 
new  underwriting  needed  for:  (i)  Certain 
optional  insurance  riders;  (ii)  an 
upgrade  to  a  preferred  rating  class;  or 
(iii)  a  face  amount  increase. 

9.  The  policy  value  and  death  benefit 
of  a  New  Policy  acquired  in  the 
proposed  exchange  will  be  precisely  the 
same  immediately  after  the  exchange  as 
that  of  the  Old  Policy  exchanged 
immediately  prior  to  the  exchange. 
Accordingly,  Applicants  assert  that  the 
exchanges,  in  effect,  will  be  relative  net 
asset  value  exchanges  that  would  be 
permitted  under  Section  11(a)  if  the 
Account  were  registered  as  a 
management  investment  company 
rather  than  as  a  unit  investment  trust. 

10.  The  description  of  the  proposed 
exchange  oHier  in  letters  to  Old  Policy 
owners  and  in  the  New  Policy's 
prospectus  will  provide  full  disclosure 
of  the  material  differences  in  the  two 
policies.  Those  letters,  and  any  other 
sales  literature  used  in  coimection  with 
the  exchange  offer,  will  have  been  filed 
with  the  National  Association  of 
Securities  Dealers,  Inc.  for  review.  Each 
Old  Policy  owner  will  be  offered 
personahzed  hypothetical  illustrations 
that  compare  the  Old  and  New  Policies. 
Applicants  assert  that,  assuming  no 
premature  surrender,  the  New  Policies 
should  be  less  expensive  than  the  Old 
Policies  for  many,  if  not  most.  Policy 
owners.  Applicants  believe  that  the 
disclosure  provided  and  the 
illustrations  provided  upon  request 
provide  Old  Policy  owners  with 
sufficient  information  to  determine 
which  Policy  they  prefer. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 
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[Relaase  No.  35—26648] 

Filings  Under  the  PutMic  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Acf) 

lanuary  17, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  10, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  {by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Gulf  Power  Co.  (70-8949) 

Gulf  Power  Company  ("Guir*),  500 
Bayfit)nt  Parkway.  Pensacola,  Florida. 
32501,  an  electric  public  utility 
subsidiary  company  of  The  Southern 
company,  a  registered  holding  com|}any, 
has  filed  an  application-declaration 
under  sections  6(a),  7,  9(a)  and  10  of  the 
Act  and  rule  54  thereunder. 

Gulf  proposes  to  incur  obligations, 
from  time  to  time  through  December  31, 
2003,  in  connection  with  the  issuance 
and  sale  by  public  instrumentalities  of 
one  or  more  series  of  pollution  control 
revenue  bonds  ("Revenue  Bonds")  in  an 
aggregate  principal  amount  of  up  to 
$200  million. 


Gulf  also  proposes  to  issue  and  sell, 
through  December  31.  2003,  one  or  more 
series  of  its  first  mortgage  bonds 
("Bonds"),  to  mature  in  more  than  40 
years,  and  one  or  more  series  of 
preferred  stock  ("Stock"),  in  an 
aggregate  amount  of  up  to  $400  million 
in  any  combination  of  issuance. 

The  Revenue  Bonds  would  be  issued 
to  finance  or  reference  air  and  water 
pollution  control  facilities  and  sewage 
and  solid  waste  disposal  facilities  at 
electric  power  plants  or  other 
installations.  Each  county  or  other 
public  instrumentality  ("County")  with 
a  plant  or  installation  within  its 
jurisdiction  would  issue  Revenue  bonds 
to  finance  or  refinance  the  pollution 
control  or  waste  disposal  facilities 
associated  with  that  plant  or  installation 
("Project"). 

The  Revenue  Bonds  would  mature 
within  forty  years  of  issuance  and  could 
involve  a  mandatory  redemption 
sinking  fund  calculated  to  retire  a 
portion  of  the  aggregate  principal 
amount  of  the  Revenue  Bonds  prior  to 
maturation. 

Gulf  would  enter  into  a  Loan  or 
Installment  Sale  Agreement  with  each 
County  ("Agreement")  for  each  issue  of 
the  Revenue  Bonds.  Gulf  would  issue  a 
note  ("Note")  therefore  ot  the  County 
would  undertake  to  purchase  and  sell 
the  related  Project  to  Gulf.  The  proceeds 
from  the  sale  of  the  Revenue  Bonds 
would  be  deposited  with  a  trustee 
("Trustee")  under  an  indenture  ("Trust 
Indenture")  and  would  be  used  by  Gulf 
for  payment  of  the  cost  of  construction 
of  the  Project  or  to  refund  outstanding 
pollution  control  revenue  obligations. 

The  Trust  Indenture  and  the 
Agreement  would  give  the  holders  of 
the  Revenue  Bonds  the  right,  when  the 
Revenue  Bonds  bear  interest  at  a 
fluctuating  rate,  to  require  Gulf  to 
purchase  the  Revenue  Bonds. 
Arrangements  could  be  made  to 
remarket  the  Revenue  Bonds.  Gulf  also 
could  be  required  to  purchase  the 
Revenue  Bonds,  or  the  Revenue  Bonds 
could  be  subject  to  mandatory 
redemption,  if  the  interest  thereon  is 
determined  to  be  subject  to  federal 
income  tax,  in  which  case  interest  on 
the  Revenue  Bonds  also  could  be 
converted  to  an  increased  variable  or 
fixed  rate.  Gulf  also  could  be  required 
to  indemnify  the  holders  against  other 
additions  to  interest,  penalties  and 
additions  to  tax. 

To  obtain  ratings  for  the  Revenue 
Bonds  equal  to  the  rating  of  first 
mortgage  bonds  outstanding  under  a 
September  1, 1941  indenture  between 
Gulf  and  The  Chase  Manhattan  Bank 
("Mortgage"),  Gulf  could  secure  its 
obligations  under  the  Note  and/or 
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Agreement  with  a  series  of  its  first 
mortgage  bonds  to  be  held  by  the 
Trustee  as  collateral  ("Collateral 
Bonds").  The  aggregate  principal 
amoimt  of  the  Collateral  Bonds  would 
be  equal  to  the  principal  amount  of  the 
Revenue  Bonds  or  to  the  principal 
amount  plus  interest  payments  thereon 
for  a  specified  period. 

Gulf  also  comd  cause  an  irrevocable 
letter  of  credit  ("Letter  of  Credit")  to  be 
delivered  to  the  Trustee  and/or  have  an 
insurance  company  issue  a  policy 
("Policy")  to  giiarantee  payment  of  the 
Revenue  Bonds.  Gulf  may  also  provide 
to  the  County  a  subordinated  security 
interest  in  the  Project  or  other  property 
of  Gidf  .  In  the  event  that  Gidf  is  rniable 
or  determines  not  to  issue  the  Collateral 
Bonds  or  provide  for  the  Letter  of  Credit 
or  the  Policy,  Gulf  could  guarantee 
payment  of  the  principal  or  premium 
and  interest  on  the  Revenue  Bonds. 

With  respect  to  the  $400  million  in 
Bonds  and  Stock,  the  Bonds  would  be 
issued  pursuant  to  the  Mortgage  and 
sold  for  the  best  price  obtainable  but  for 
a  price  to  Gulf  of  not  less  than  98%  nor 
more  than  101  3/4%  of  the  principal 
amount  thereof,  plus  accrued  interest, 
which  could  be  an  adjustable  interest 
rate  determined  on  a  periodic  basis  or 
a  fixed  interest  rate. 

Gulf  could  enhance  the  marketability 
of  the  Bonds  through  an  insurance 
policy  to  guarantee  the  payment  when 
due  of  the  Bonds.  The  Bonds  and/or  the 
Stock  could  be  subject  to  a  mandatory 
or  optional  cash  sinking  fund.  With 
respect  to  the  issuance  of  the  Bonds  and 
the  Stock,  Gidf  requests  Commission 
authorization  for  a  deviation  from  the 
provisions  of  the  Commission's 
Statement  of  Policy  on  First  Mortgage 
Bonds  and  Preferred  Stock.  ^ 

Gulf  proposes  to  use  the  proceeds 
from  the  sale  of  the  Bonds  and  the  Stock 
to  redeem  or  retire  outstanding  first 
mortgage  bonds,  pollution  control  bonds 
and/or  prefsned  stock,  or  along  with 
other  fimds,  to  pay  a  portion  of  its  cash 
requirements  to  conduct  its  electric 
utility  business. 

GPU  Intemati«»al,  Inc.,  el  aL  (70-8971) 

GPU  International,  Inc.  ("(?U 
International"),  formerly  Energy 
Initiatives,  Inc.,  and  GPij  Electric,  Inc. 
("GPU  Electric"),  formerly  EI  Energy, 
Inc.,  both  non-utility  subsidiaries  of 
GPU,  Inc.  ["GPU"),  a  registered  holding 
company,  and  both  located  at  One 
Upper  Pond  Road,  Parsippany,  New 
Jersey  07054,  have  filed  a  declaration 


with  the  Commission  pursuant  to 
section  12(c)  of  the  Act  and  rules  46  and 
54  thereunder. 

By  orders  of  the  Commission  dated 
January  19, 1996  (HCAR  No.  26457)  and 
July  6. 1995  (HCAR  No.  26326),  GPU 
was  authorized  to  acquire  GPU  Electric 
for  the  purpose  of  acquiring  one  or  more 
exempt  wholesale  generators  ("EWGs") 
and/or  foreign  utility  companies 
("FUOOs")  (collectively  "Exempt 
Entities"),    k 

Bt  order  of  the  Commission  dated 
November  16, 1995  (HCAR  No.  26409), 
June  14. 1995  (HCAR  No.  26307), 
September  12, 1994  (HCAR  No.  26205), 
December  18, 1994  (HCAR  No.  25715 
and  June  26, 1990  (HCAR  No.  26409), 
GPU  International  was  authorized  to  (i) 
engage  in  preliminary  project 
development  activities  in  coimection 
with  its  investments  in  qualifying 
facilities  as  defined  in  the  Public  Utility 
Regulatory  Policies  Act  of  1978,  as 
amended,  and  Exempt  Entities,  and  (ii) 
acquire  the  securities  of  Exempt 
Entities. 

GPU  International  and  GPU  Electric 
propose  that  they  be  authorized  to 
declare  and  pay  dividends  to  GPU  out 
of  capital  and  unearned  surplus  bom 
time  to  time  through  December  31, 
2001.  They  state  that  aU  dividends 
would  be  declared  and  paid  only  in 
compliance  with  applicable  law  of  their 
respective  jurisdictions  of  organization 
and  loan  covenants. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mai-garet  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc  97-1820  Filed  1-24-97;  8:45  am] 

BHJjNa  COM  aaia-ti-M 
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Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Order  Qranting 

Accaleraled  ADorovai  of  ProDoaed 
Rule  Ctwnge  by  ttw  Boston  Stock 
Exchange,  inc.  Relating  to  Its 
Specialist  Performance  Evaluation 


January  17, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,' 
notice  is  hereby  given  that  on  January  6, 
1997,3  the  Boston  Stock  Exchange,  Inc. 


("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regtdatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  to  the 
proposed  rule  chaiige. 

L  Self-Regulatory  Organization'f 
Statement  of  the  Terms  of  Subatance  of 
the  Proposed  Rule  Change 

The  BSE  seeks  a  twelve-month 
extension  of  its  Specialist  Performance 
Evaluation  Program  ("SPEP").* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
SUtutory  Basis  for,  ttw  Propoaed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  request  an  extension  of  the 
Exchange's  SPEP  pilot  program.  The 
evaluation  program,  using  the  BEACON 


1  Holding  Co.  Act  itoleaae  No.  13105  (Feb.  16, 
196V),  amended.  Holding  Co.  Act  Release  No.  16369 
(Viy  8. 1969):  Holding  C6.  Act  Relaaae  No.  13105 
(Feb.  16, 1969).  amended.  Holding  Co.  Act  Release 
No.  16758  Uune  22. 1970). 


>lSU.&C78*(b)(l). 

*17CFR240.19b-4. 

'On  lanuary  6  and  fanuaiy  10, 1997,  the  BSE 
filed  Amendment  Nos.  1  and  2.  respectively,  with 
the  Commission,  the  substance  of  which  have  been 
incorporated  into  this  notice. 


*  The  Commission  initially  approved  the  BSE's     ^ 
SPEP  pilot  program  in  Securities  Exchange  Act 
Release  No.  22993  (March  10. 1986).  51  FR  8296 
(March  14.  1986)  (File  No.  SR-BSE-84-04).  The 
Commission  subsequently  extended  the  pilot 
program  in  Securities  Exchange  Act  Release  Noa. 
26162  (October  6, 1988),  S3  FR  40301  (October  14. 
1988)  (File  No  SR-BSE-87-06):  27656  Uanuaiy  30. 
1990).  55  FR  4296  (February  7. 1990)  (File  No.  SR- 
BSE-90-01)-.  28919  (February  26. 1991),  56  FR  9990 
(March  8, 1991)  (File  No  SR-BSE-01-01):  and 
30401  (February  24.  1992).  57  FR  7413  (March  2. 

1992)  (File  No  SR-BS&-a2-01).  The  BSE  was 
permitted  to  incorporate  objective  measures  of 
specialist  performance  into  its  pilot  program  in 
Securities  Exchange  Act  Release  No.  31890 
(Friiruary  19, 1993).  58  FR  11647  (February  26. 

1993)  (File  No  SR-BSE-92-04)  ("February  1993 
Approval  Order"),  at  which  point  the  initial  pilot 
program  ceased  to  exit  as  a  separate  program.  The 
current  pilot  program  was  subsequently  extended  in 
Securities  Exchange  Act  Release  Noe.  33341, 
(December  15,  1993)  58  FR  67875  (December  22, 
1993)  ("December  1993  Approval  Order");  35187 
(December  30. 1994),  60  FR  2406  (January  9,  1995); 
and  36668  Qanuary  2,  1996).  61  FR  672  (January  9, 
1996)  (January  1996  Approval  Order)  (Pilot 
extended  until  December  31.  1996). 
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system,'  looks  at  all  incoming  orders 
routed  to  a  specialist  for  execution.  A 
record  of  all  action  on  these  orders  is 
accumulated  in  a  septarate  file  from 
which  four  calculations  are  run. 

Section  criteria  for  eligible  orders 
include  regular  buy  and  sell  market  and 
maricetable  limit  orders  only.  Orders 
marked  buy  minus  or  sell  plus  are 
excluded,  as  are  crosses  and  all  orders 
with  qualifiers  [e.g.,  market-on-close, 
stop,  stop  limit,  all  or  none,  etc.).  The 
order  entry  date  must  equal  the  order 
execution  date. 

For  each  of  the  measures,  including 
the  Specialist  Performance  Evaluation 
Questionnaire  ("SPEQ"),  a  ten  point 
scale  will  be  applied  to  a  range  of 
scores.  Based  on  the  raw  score  for  each 
measure,  the  respective  specialist  will 
receive  an  associated  score  between  one 
and  ten  points,  which  will  be  weighted 
as  indicated  for  each  measure. 

The  first  measure  is  Turnaround 
Time,  which  calculates  the  average 
number  of  seconds  for  all  eUgible  orders 
based  on  the  number  of  seconds 
between  the  receipt  of  a  guaranteed 
market  or  marketable  limit  order  in 
BEACON  [i.e.,  fat  1299  shares  or  less) 
and  the  execution,  partial  execution, 
stopping  or  cancellation  of  the  order.  An 
order  that  is  moved  from  the  auto-ex 
screen  to  the  manual  screen  will 
accumulate  time  until  executed, 
partially  executed,  stopped  or  cancelled. 
This  caloilation  will  not  be  in  effect 
until  the  individiial  stock  has  opened  on 
the  primary  market.  Certain  situations, 
such  as  trading  halts  and  periods  where 
the  BEACON  system  is  ofi  auto-ex 
floorwide,  will  result  in  blocks  of  time 
being  excluded  from  the  calculation.  A 
specialist  who  averaged  a  raw  score  of 
tvrenty-five  (25)  seconds  will  receive 
seven  points  because  it  falls  in  the 
twenty-one  (21)  to  twenty-five  (25) 
second  range.  This  calculation  will 
comprise  20%  of  the  overall  evaluation 
program. 


Turnaround  Time— Continued 


Turnaround  Time 

Time  in  seconds 

Points 

1-10 ™ -.. 

16-20 ...... 

21-25 

2&~30  »»»•••...•— —..M— •»••—— »—•••» 

31-35 

36-40 

10 
9 
8 

7 
6 
5 

4 

41-45 » 

3 

*  BEACON  U  tba  BSE*!  ■utomated  order-routing 
and  sxacution  system.  BEACON  provides  a 
guarantee  of  execution  for  market  and  marketable 
limit  orders  up  to  and  including  1.299  shares.  In 
addition.  BEACON  can  be  used  to  transmit  orders 
not  subject  to  automatic  execution.  See  BSE  Rules. 
Ch.  XXXm.  S§  2654-55. 


Tune  in  seconds 


46-60 

51  and  up . 


Points 


2 

1 


The  second  measure  is  Holding 
Orders  Without  Action,  which  measures 
the  number  of  market  and  marketable 
limit  orders  (all  sizes  included)  ^  that 
are  held  without  action  for  greater  than 
twenty-five  (25)  seconds.  As  in  the 
Turnaround  Time  calculation,  a  stop, 
cancellation,  execution  or  partial 
execution  stops  the  clock.  The  same 
exclusions  which  apply  in  the 
Turnaround  Time  calculation  also  apply 
here.'  Thus,  if  a  specialist  receives  a 
total  of  100  market  and  marketable  limit 
orders  and  holds  ten  of  them  for  more 
than  twenty-five  seconds,  his  or  her  raw 
score  of  10%  would  receive  nine  points 
as  it  falls  in  the  six  to  ten  percent  range. 
This  calculation  will  comprise  5%  of 
the  overall  evaluation  program. 

HOLDING  Orders  Without  Action 


Percentage  of  orders 

0-5 

6-10 

11-15  

16-20 ; 

21-25 

26-30  

31-35  

Vi—dCi 

41-45 

46  and  up _ 


Points 


10 
9 
8 
7 
6 
5 
4 
3 
2 
1 


This  third  measure  is  Trading 
Between  the  Quote,  which  measures  the 
number  of  market  and  marketable  limit 
orders  that  are  executed  between  the 
best  consoUdated  bid  and  ofier  where 
the  spread  is  greater  than  Vath.  Thus,  if 
a  specialist  receives  ten  market  and 
maiiietable  limit  orders  where  the 
spread  between  the  best  consolidated 
bid  and  offer  is  greater  than  Vsth,  and 
such  speciaUst  executes  five  of  the 
orders  between  the  bid  and  offer,  his  or 
her  raw  score  would  be  50%  and  would 
receive  nine  points  as  it  falls  in  the  46 
to  50  percent  range.  This  calculation 
will  comprise  35%  of  the  overall 
evaluation  program. 


*  Unlike  Turnaround  Time,  Holdiitg  Orders 
Without  Action  is  not  limited  to  those  orders 
guaranteed  automatic  execution  through  BEACON. 

'  The  Holding  Orders  Without  Action  calculation 
will  not  be  in  effect  until  the  individual  stock  has 
opened  on  the  primary  market.  In  addition,  certain 
situations,  such  as  trading  halts  and  periods  where 
the  BEACON  system  is  off  auto-ex  floorwide,  will 
result  in  blocks  of  time  being  excluded  from  the 
Holding  Orders  Without  Action  calculation.  See 
December  1993  Approval  Order. 


Trading  Between  the  Quote 

Percentage  of  orders 

Points 

51  and  up 

10 

46-50 

9 

41-45 

8 

*^0'  *•*#  ••■•••■••■•■*■•••••■••••■••■•••■•••••■■••••••■■ 

7 

31-35 

6 

£^^^9w    •••••■•■•••••••»■•••••••>•••••■■•••••••«•••>•• 

5 

21-25  

4 

16-20  

3 

1 1-15 - 

2 

0-10 - 

1 

The  fourth  measiue  is  Executions  in 
Size  Greater  than  BBO,  which  measures 
the  number  of  market  and  marketable 
limit  orders  which  exceed  the  BBO  size 
and  are  executed  in  a  size  larger  than 
the  BBO  size.  Thus,  if  a  specialist 
receives  a  total  of  ten  market  and 
marketable  limit  orders  which  exceed 
the  BBO  size  and  executes  nine  of  the 
orders  in  sizes  larger  than  the  BBO  size, 
his  or  her  raw  score  would  be  90%  and 
would  receive  eight  points  as  it  falls  in 
the  86  to  90  percent  range.  This 
calculation  will  comprise  35%  of  the 
overall  evaluation  program. 

Executions  in  Size  Greater  Than 
BBO 


Percentage  of  orders 

96-100 

91-95 - 

8fr-«0 

81-85 

76-80 

71-75  

66-70 

61-65 

56-60 

55  and  below 


Points 


10 
9 
8 

7 
6 
5 
4 
3 
2 
1 


The  fifth  measure  is  the  SPEQ.«  The 
minimiini  acceptable  raw  score  for  each 
question  is  4.5.  Thus,  if  a  specialist 
receives  a  raw  score  of  4.5  for  each 
question  for  a  weighted  raw  score  (based 
on  the  freights  for  each  question  within 
the  questionnaire)  of  50.0052,  he  or  she 
would  receive  four  points  as  it  falls  in 
the  50  to  54  weighted  score  range.  The 
questioniuure  will  comprise  5%  of  the 
overall  evaluation  program. 


Questionnaire 

Points 

83  and  above 

77_ft9 

10 
9 

DO^r  1    ■•■■•■••■■•••■■•»»••••■•••■»■■•••■••■••■••••• 

8 

7 

■  Several  changes  were  made  to  the  SPEQ  in  view 
of  the  adoption  of  the  objective  measures  which 
have  made  some  questions  obsolete.  See  the  January 
1996  Approval  Order. 


'tO'lA 
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Questionnaire— Continued 

Weighted  raw  score 

PoMs 

61-65 

55-M . 

50-«4  ...„ ZZZZI. 

44-49 

6 
5 

4 
3 

38-43 

2 

37  and  below 

1 

Using  the  examples  firom  each 
measure  above,  the  following  weighted 
point -totals  would  result  in  an  overall 
program  score  of  8.0: 


Measure 

Points 

Weighted 
points 

Turnaround  Time  (20%) 
Holding  Orders  Without 
Action  (5%) 

7 
9 
9 

4 

1.40 
0.45 

Trading  Between  the 
Quote  (35%) 

3.15 

Executions  in  Size  i 
BBO  (35%)  

2.80 

Questionnaire  (5%) 

0.20 

8.00 

Any  specialist  who  is  deficient  ^  in 
any  one  of  the  objective  measures  for 
any  review  period  will  be  required  to 
appear  before  the  Performance 
Improvement  Action  Committee 
("PIAC")  to  discuss  ways  of  improving 
performance.  If  performance  does  not 
improve  in  the  subsequent  period,  the 
specialist  will  appear  before  the  Market 
Performance  Committee  ("MPC")  for 
appropriate  action,  as  described 
below.*" 

Any  specialist  who  falls  below  the 
threshold  level  for  the  overall 
evaluation  program  for  any  review 
period  will  be  required  to  appear  before 
the  MPC,  which  will  take  action  to 
address  the  deficient  performance  as 
provided  for  in  the  Supplemental 
Material  to  the  SPEP.'*  A  specialist  who 
is  ranked  in  the  bottom  10%  of  the 
overall  evaluation  program  but  who  is 
above  the  threshold  level  for  the  overall 
program  will  be  subject  to  staff  review 
to  determine  if  there  is  sufficient  reason 
to  warrant  informing  the  PIAC  of 
potential  performance  problems. 

The  following  threshold  scores  have 
been  set  at  which  a  specialist  will  be 


"A  specialist  is  deficient  in  any  measure  if  be  or 
she  scores  below  the  minimum  adequate 
performance  thresholds  set  forth  below.  See  infra 
text  accompanying  note  10. 

">The  SEC  notes  that,  in  the  event  a  specialist's 
!>erformance  does  not  improve,  the  Supplemental 
Material  to  the  SPEP  authorizes  the  MPC  to  take  the 
following  actions:  suspending  the  specialist's 
trading  account  privilege,  suspending  his  or  her 
alternate  specialist  account  privilege,  or  reallocating 
his  or  her  specialty  stocks.  See  BSE  Rules,  Ch.  XV, 
12156.10-2156.60. 

"See supra  note  8. 


deemed  to  have  adequately 

performed:  ^^ 

Overall  Evaluation  Score — at  or  above 

weighted  score  of  6.70 
Turnaround  Time— below  21.0  seconds  (8 

points) 
Holding  Orders  Without  Action— below 

21.0%  (7  points) 
Trading  Between  the  Quote — at  or  above 

31.0%  (6  points) 
Executions  in  Size  >  BBO — at  or  above  81.0% 

(7  points] 
Questionnaire — at  or  above  weighted  score  of 

50.0  (4  points) 

Due  to  the  subjectiveness  of  the 
questionnaire,  a  specialist  who  is 
deficient  on  the  questionnaire  alone  will 
be  subject  to  review  by  Exchange  staff 
to  determine  if  there  is  sufficient  reason 
to  warrant  informing  the  PIAC  of 
potential  performance  problems. 
However,  a  deficient  score  on  the 
questionnaire  may  result  in  a 
performance  improvement  action  when 
it  lowers  the  overall  program  score 
below  6.70. 

The  Exchange  requests  an  extension 
of  the  current  pilot  program  through 
December  31, 1997.  This  approximate 
twelve-month  period  will  enable  the 
Exchange  to  further  evaluate  the 
appropriateness  of  the  measures  and 
their  respective  weights,  as  well  as  the 
effectiveness  of  the  overall  evaluation 
program. 

2.  Statutory  Basis 

Section  6(b)(5)  of  the  Act "  is  the 
basis  of  the  proposed  rule  change  in  that 
the  SPEP  results  weigh  heavily  in  stock 
allocation  decisions  and,  as  a  result, 
specialists  are  encouraged  to  improve 
their  market  quality  and  administrative 
duties,  thereby  promoting  just  and 
equitable  principles  of  trade  and  aiding 
in  the  perfection  of  a  free  and  open 
market  and  a  national  market  system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Other 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Ccmunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provision 
of  5  U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Ck>pies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-BSE-96-13  and  should  be 
submitted  by  February  18, 1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  believes  that 
specialists  play  a  crucial  role  in 
providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  promulgated 
thereimder,  is  the  maintenance  of  fair 
and  orderly  markets  in  their  designated 
securities.'*  To  ensure  that  specialists 
fulfill  these  obligations,  it  is  important 
that  the  Exchange  conduct  effective 
oversight  of  their  performance.  The 
BSE's  SPEP  is  critical  to  this  oversight. 

In  its  1993  order  approving  the 
incorporation  of  objective  measures  of 
performance,'^  the  Commission  asked 
the  Exchange  to  monitor  the 
effectiveness  of  the  amended  SPEP. 
Specifically,  the  Commission  requested 
information  about  the  number  of 
specialists  who  fell  below  acceptable    - 
levels  of  performance  for  each  objective 
measure,  the  questionnaire  and  the 
overall  program;  and  about  the  specific 
measures  in  which  each  such  specialist 
was  deficient.  The  Commission  also 
requested  information  about  the  number 
of  specialists  who,  as  a  resuh  of  each 
condition  for  review,  were  referred  to 
the  PIAC  and/or  the  MPC;  and  about  the 
type  of  action  taken  with  respect  to  each 
such  deficient  specialist.  In  September 


"A  specialist  who  receives  a  score  that  is  below 
a  minimum  adequate  performance  threshold  will  be 
deemed  to  be  deficient  in  that  measure.  See  supra 
note  7. 

'M5U.S.C78«[bK5). 


"Rulellb-1, 17  CFR240.llb-1:  BSE  Rules  Ch. 
XV.  1  2155.01. 

^'  For  a  description  of  the  Commission's  rationale 
for  approving  the  incorporation  of  objective 
measures  of  performance  into  the  BSE's  SPEP  on  a 
pilot  basis,  see  February  1993  Approval  Order. 
supra  note  3.  The  discussion  in  the  aforementioned 
order  is  incorporated  by  reference  into  this  order. 
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1993,  October  1994,  December  1995  and 
January  1997,  the  BSE  submitted  to  the 
Commission  monitoring  reports 
regarding  its  amended  SPQ*.  The 
reports  describe  the  BSE's  experience 
with  the  pilot  program  during  1993, 
1994, 1994  and  the  first  two  periods  of 
1996. 

In  its  January  1996  Approval  Order 
extending  the  pilot  program,  the 
Commission  set  forth  concerns  with  the 
pilot  program.  The  Commission 
reviewed  the  BSE's  experience  with  its 
minimum  adequate  {>erformance 
thresholds  and  noted  that  the  acceptable 
levels  of  performance  had  not  been 
revised  since  the  beginning  of  the  pilot 
and  should  be  reviewed,  llie 
Commission  also  stated  that  taking  the 
SPEP  as  a  whole,  most  potential 
performance  problems  needed  to  be 
brought  to  the  attention  of  the 
appropriate  committee  and  that  the  BSE 
should  examine  its  SPEP  to  ensure  that 
adequate  corrective  actions  are  taken 
with  respect  to  each  deficient  specialist. 
The  BSE  addressed  these  concerns  and 
certain  changes  to  the  SPEP  were  i 
approved  by  the  Commission,  as 
discussed  in  more  detail  below. 
However,  the  Commission  believes  that 
the  Exchange  should  continue  to 
monitor  these  concerns. 

In  terms  of  the  overall  scope  of  the 
SPEP,  the  Commission  continues  to 
believe  that  objective  measures,  together 
with  a  floor  broker  questionnaire, 
should  generate  su^ciently  detailed 
information  to  enable  the  Exchange  to 
make  accurate  assessments  of  specialist 
performance.  In  this  regard,  the 
objective  criteria  have  been  useful  in 
identifying  how  well  specialist  carry  out 
certain  aspects  (i.e.,  timeliness  of 
execution,  price  improvement  and 
market  depth)  of  their  responsibilities  as 
specialists.  In  conclusion,  although  the 
Commission  believes  the  BSE  should 
evaluate  means  to  strengthen  its 
performance  oversight  program,  the 
pilot  has  been  a  positive  first  step 
towards  developing  a  more  effective 
SPEP.  Accordingly,  the  Commission 
believes  that  it  is  appropriate  to  extend 
the  pilot  program  for  an  approximate 
twelve-month  period,  expiring 
December  31, 1997. 

This  period  will  allow  the  Exchange 
to  respond  to  the  Commission's 
continuing  concerns  about  the  SPEP. 
First,  the  Commission  expects  the  BSE 
to  continue  to  evaluate  the 
incorporation  of  additional  objective 
criteria,  >^  so  that  the  Exchange  can 


conduct  a  thorough  analysis  of 
specialist  performance.^'  At  the  same 
time,  the  BSE  should  continue  to  assess 
whether  each  measure,  as  well  as  the 
questionnaire,  is  assigned  an 
appropriate  weight.^^  In  addition,  the 
Commission  expects  the  Exchange  to 
continue  to  conduct  an  on-going 
examination  of  its  minimum  adequate 
performance  thresholds,  in  order  to 
ensure  that  they  continue  to  be  set  at 
appropriate  levels.^^  The  Commission 
also  continues  to  believe  that  relative 
performance  rankings  that  subject  the 
bottom  10%  of  all  specialist  units  to 
review  by  an  Exchange  committee  are 
an  important  part  of  an  effective 
evaluation  program.  The  BSE  should 
continue  to  closely  monitor  the 
conditions  for  review  and  should  take 
steps  to  ensure  that  all  specialists  whose 
performance  is  deficient  and/or  diverges 
widely  from  the  best  units  will  be 
subject  to  meaningful  review.  In  the 
Commission's  opinion,  a  meaningful 
review  process  would  ensure  that 
adequate  corrective  actions  are  taken 
with  respect  to  each  deficient 
specialist.  2°  The  Commission 'would 


'*The  Commission  nbtes  that  in  a  previous  rule 
change  proposal,  the  Exchange  stated  it  was 
currently  engaged  in  an  effort  to  develop  other 
measures  of  performance  for  inclusion  in  the  SPEP 


and  hoped  to  file  for  modification  to  the  program 
in  the  near  future.  See  Securities  Exchange  Act 
Release  No.  37581  (August  19.  1996),  61  FR  43797 
(August  26, 1996)  (August  1996  Release).  No  new 
objective  performance  measures  have  been  added  at 
this  time. 

"For  example,  the  BSE  could  develop  additional 
measures  of  market  depth,  such  as  how  often  the 
specialist's  quote  exceeds  500  shares  or  how  often 
the  BSE  quote,  in  size,  is  larger  than  the  HBO 
(excluding  quotes  for  100  shares).  Another  possible 
objective  criteria  could  measure  quote  performance 
(i.e.,  how  often  the  BSE  specialist's  quote,  in  price, 
is  alone  at  or  tied  writh  the  BBO). 

**The  Commission  had  recommended  in  its 
January  1996  Approval  Order  that  the  BSE  consider 
either  having  only  one  measure  out  of  the 
Turnaround  Time  and  Holding  Orders  Without 
Action  categories  or  reducing  the  weights  of  the 
existing  measures,  which  together  accounted  for 
30%  of  the  current  SPEP,  because  of  the  substantial 
overlap  between  those  two  measures.  In  response  to 
this  recommendation,  the  BSE  did  reduce  the 
weights  of  these  two  measures  to  25%  of  the  overall 
program.  In  addition,  the  decrease  in  these  two 
categories,  as  well  as  a  decrease  in  the  weight  of  the 
SPEQ  to  5%,  enabled  the  Exchange  to  increase  the 
weight  of  each  of  the  other  objective  criteria  from 
25%  to  35%.  See  August  1996  Release. 

'*In  response  to  this  recommendation,  which  was 
also  included  in  the  January  1996  Approval  Order, 
the  BSE  revised  some  of  the  minimum  adequate 
performance  levels.  The  revised  levels  provide  a 
higher  benchmark  for  acceptable  specialist 
performance  on  the  Exchange,  which  in  turn 
benefits  the  execution  of  public  orders  on  the  BSE 
and  further  the  protection  of  investors.  See  August 
1996  Release. 

^In  response  to  these  comments,  the  BSE  revised 
its  review  process  by  tightening  the  standards  for 
conmiittee  review  for  substandard  specialist 
performance  both  in  the  overall  program  and  In 
individual  measures.  The  criteria  for  PIAC  review 
for  substandard  performance  in  any  one  objective 
measure  was  reduced  from  two  out  of  three 
consecutive  review  periods  to  any  one  review 
period.  The  criteria  for  MPC  review  of  substandard 
performance  in  any  one  objective  measure  was 


have  difficulty  granting  permanent 
approval  to  a  SPEP  that  did  not  include 
a  satisfactory  response  to  the  concerns 
described  above. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  to  Uie 
Commission,  by  September  17, 1997, 
describing  its  experience  with  the  pilot. 
At  a  minimum,  this  report  should 
contain  data,  for  the  last  review  period 
of  1996  and  the  first  two  review  periods 
of  1997,  on  (1)  the  number  of  specialists 
who  fell  below  acceptable  levels  of 
performance  for  each  objective 
measure,^^  the  questionnaire  and  the 
overall  program,  and  the  specific 
measiu«s  in  which  each  such  specialist 
was  deficient;  (2)  the  number  of 
specialists  who,  as  a  result  of  the 
objective  measures,  appeared  before  the 
PIAC  for  informal  counseling;  (3)  the 
number  of  such  specialists  then  referred 
to  the  MPC  and  the  type  of  action  taken; 
(4)  the  nimiber  of  specialists  who,  as  a 
result  of  the  overall  program,  appeared 
before  the  MPC  and  the  type  of  action 
taken;  (5)  the  number  of  specialists  who, 
as  a  result  of  the  questionnaire  or  falling 
in  the  bottom  10%  were  referred  by  the 
Exchange  staff  to  the  PIAC  and  the  type 
of  action  taken  (this  should  include  the 
niunber  of  speciaUsts  then  referred  to 
the  MPC  and  the  type  of  action  taken  by 
that  Committee);  and  (6)  a  list  of  stocks 
reallocated  due  to  substandard 
performance  and  the  particular  imit 
involved.  The  report  also  should  discuss 
the  specific  action  taken  by  the  BSE  to 
develop  additional  objective  measures 
and  address  the  other  concerns  noted 
above.  Any  requests  to  modify  this  pilot, 
to  extend  its  effectiveness  or  to  seek 
permanent  approval  for  the  SPEP 
should  be  submitted  to  the  Commission 
by  September  17, 1997,  as  a  proposed 
rule  change  pursuant  to  Section  19(b)  of 
the  Act. 

For  the  reasons  <liscussed  above,  the 
Commission  finds  that  the  BSE's 
proposal  to  extend  its  SPEP  pilot 
program  until  December  31, 1997  is 
consistent  with  the  requirements  of 
Sections  6  and  11  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5)  22 
requirement  that  the  rules  of  the 


reduced  from  three  out  of  four  consecutive  review 
periods  to  two  out  of  three  consecutive  review 
periods,  while  MPC  review  for  substandard  overall 
performance  was  reduced  &t>m  two  out  of  three 
consecutive  review  periods  to  any  one  review 
period.  See  August  l99eRelease. 

"  For  each  objective  measure,  the  Commission 
alao  requests  that  the  BSE  provide  the  mean  and 
median  scores. 

"15U.S.C785bK5). 
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Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

Further,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
11(b)  of  the  Act  ^3  and  Rule  llb-1 
thereunder  2*  which  allow  securities 
exchanges  to  promidgate  rules  relating  » 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  market  system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirti^  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  and  allow  the 
BSE  time  to  consider  improvements  to 
its  program.  In  addition,  the  rule  change 
that  implemented  the  pilot  program  was 
published  in  the  Federal  Roister  for 
the  full  comment  period,  and  no 
comments  were  received.'" 
Accordingly,  the  Commission  believes 
that  it  is  consistent  with  the  Act  to 
accelerate  approval  of  the  proposed  rule 
change. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act'*  that  the 
proposed  rule  change  (File  No.  SR- 
BSE-86-13)  is  hereby  approved  on  a 
pilot  basis  imtil  December  31, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  R  McFarland, 
Deputy  Secretary. 

(PR  Doc.  97-1818  Filed  1-24-97;  8:45  am] 
aajJNQ  OOOC  M10-01-M 

{nmaai  No.  34-38185;  File  No.  8R-NA80- 
97-01] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Accelerated  Partial  Temporary 
Approval  of  Propoaed  Rule  Change 
Relating  to  Entry  of  Certain  Setectflet  - 
Orders 

January  21, 1997. 
I.  Introduction 

On  January  8, 1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 


the  Secmities  and  Exchange 
Commission  ("Commission"  or  "SBC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder  2  a 
proposed  rule  change  to  clarify 
members'  obligations  regarding  the  use 
of  the  SelectNet  Service  as  it  will 
operate  imder  the  Commission's  new 
limit  order  display  rule.  Rule  llAcl-4 
("Display  Rule")  and  amendments  to 
Rule  llAcl-(c)(5)  ("ECN  Amendment"). 
The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38149 
(January  10, 1996),  62  FR 1942  Qanuary 
14, 1997)  ("Notice  of  Proposed  Rule 
Change").  This  order  temporarily 
approves  the  proposed  rule  change,  in 
part,  on  an  accelerated  basis. 

n.  Description  of  the  Proposal 

The  NASD  has  proposed  a  new 
Conduct  Rule  to  prohibit  members  firom 
cancelling  or  attempting  to  cancel  a 
broadcast  or  preferenced  order  entered 
into  SelectNet  imtil  a  miniTnnm  period 
of  ten  seconds  has  elapsed,  and  to 
prohibit  the  entry  of  a  preferenced  order 
to  electronic  communications  networks 
that  have  conditions  regarding 
responses  to  the  order.^ 

in.  Discoasion 

In  Augiist  1996,  the  Commission 
adopted  a  new  rule  and  amendments  to 
an  existing  rule  that  went  into  effect  on 
January  20, 1997.*  Upon 
commencement  of  the  Order  Execution 
Rules,  over-the-counter  ("QTC")  market 
makers  began  representing  certain 


»M5  U.S.C  78k(b). 

»*17  cm  240. llb-1. 

**See  Februaiy  1903  ^ptoval  Order,  nipra  note 

~15U.S.C  788(b)(2). 

i'  17  CFR  200.3O-3(a)(12). 


>  15  U.S.C  78«  (bHl). 

»17aTl240.19b-». 

*Rul«  33SO  is  propoMd  to  read  (a)  Cancallation 
of  a  Select  Net  Order  No  member  shall  cancel  or 
attempt  to  cancel  an  order,  whether  preferenced  to 
a  specific  market  maker  or  electronic 
communications  network,  or  broadcast  to  all 
available  members,  until  a  minimum  time  period  of 
tan  seconds  has  expired  after  the  order  to  be 
cancelled  was  entered.  Such  ten  second  time  period 
shall  be  measured  by  the  Nasdaq  processing  system 
processing  the  SelectNet  order;  (b)  Prohibition 
Regarding  The  Entry  of  G>nditional  Orders:  No 
member  shall  enter  an  order  into  SelectNet  that  is 
preferenced  to  an  electronic  communications 
network  covered  by  Rule  4623  that  has  any 
conditions  regarding  responses  to  the  order,  e.g., 
preferenced  SelectNet  orders  sent  to  an  electronic 
communications  networks  shall  not  be  all  or  none, 
or  subject  to  minimum  execution  size  alxive  a 
normal  unit  of  trading,  or  deemed  non-negotiable. 

*  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6. 1906).  61  FR  48290 
(September  12. 1906)  adopting  Rule  llAcl-4 
("Limit  Order  Display  Rule")  and  amendments  to 
Rule  llAcl-1  Ctiuote  Rule")  (collectively  the 
"Order  Execution  Rules").  See  also  Securities 
Exchange  Act  Release  Nos.  3S110  (January  2, 1997), 
62  FR  1279  (January  9, 1997)  (revising  the  effective 
date  of  the  Order  Execution  Rules  to  January  13, 
1997);  and  38139  (January  8. 1997)  (revising  the 
effective  of  the  Order  Execution  Rules  until  January 
20, 1997). 


customer  limit  orders  in  their  quotations 
in  manner  significantly  different  from 
previously.  Moreover,  imder  an 
amendment  to  the  Quote  Rule, 
electronic  communications  networks 
("ECNs")  began  entering  quotations  in 
the  Nasdaq  Stock  Market  in  a  manner 
which  heretofore  was  reserved  for 
regstered  market  makers.^ 

To  facilitate  the  ECN  Display 
Alternative  envisioned  by  the  Order 
Execution  Rules,  Nasdaq  has  established 
linkages  with  four  ECNs,^  which 
provide  these  ECNs  a  means  to  display 
their  best  market  makers'  and 
specialists'  quotes  and  certain  customer 
quotes  in  the  Nasdaq  system.'  A  critical 
portion  of  Nasdaq's  liiikage  mechanism 
involves  Nasdaq's  SelectNet  Service 
("SelectNet").  llie  SelectNet  linkage 
allows  NASD  members  that  are  not 
subscribers  to  a  particular  ECN  to  access 
the  ECN's  orders  that  are  being 
displayed  in  the  Nasdaq  quote  montage 
via  a  preferenced  order  in  SelectNet 
directed  to  a  particular  ECN  at  its 
displayedprice." 

Each  ECN  is  required,  pursuant  to  an 
Agreement  signed  with  Nasdaq  and 
conditions  of  letters  from  Commission 
staff  recognizing  the  ECN  as  a  Display 
Alternative,  to  have  an  automated 
system  designed  to  respond  to  a 
preferenced  order  received  via  SelectNet 
within  a  few  seconds.  Consequently,  the 
ECN  has  only  seconds  to  accept  a 
preferenced  order,  send  the  Nasdaq 
processor  an  acknowledgement  that  the 
order  has  been  accepted,  and  notify  its 
customer  of  the  order's  execution. 
Although  an  ECN,  upon  accepting  a 
preferenced  order,  notifies  its  customer 
of  an  execution  obtained  via  SelectNet, 
the  execution  does  not  actually  occuir 
when  the  ECN  accepts  the  order  but 
rather  when  the  Nasdaq  system 
processor  receives  the  EQ^I 
acknowledgement  that  it  has  accepted 
the  order.  During  the  time  the  Nasdaq 


>  Rule  llAcl-l(cKS)  requires  a  market  maker  to 
display  in  its  quote  any  better  priced  order  the 
market  maker  places  into  an  electronic 
communications  network  ("ECN  Amendment"). 
Alternatively,  the  ECN  Amendment  provides  an 
exception  to  the  market  maker's  display  obligation 
that  depends  u(>on  the  ECN  itself  displaying  into 
the  consolidated  system  the  best-priced  orders 
entered  therein  by  a  market  maker  or  specialist,  and 
allowing  brokers  and  dealers  to  access  such  order* 
("ECN  Display  Alternative"). 

•The  four  ECNs  are  B-Trade;  Instinet;  Island:  and 
Tern  Nova. 

'  ECNs  must  provide  the  best  prices  and  sizes  that 
market  makers  and  specialists  have  entered  in  the 
ECN  to  the  public  quotation  system  for  inclusion  in 
the  consolidated  quotation.  See  Order  Execution 
Rules  Adopting  Release  at  121. 

•See  Order  Execution  Rules  Adopting  Release  at 
121,  noting  that  the  ability  of  nonsubscribei*  to 
access  market  makers'  and  specialists'  orders 
entered  into  an  ECN  is  a  fundamental  requirement 
of  the  ECN  Display  Altemativs.  . 
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processor  is  awaiting  the  ECN's 
acknowledgement.  Nasdaq  could 
presently  receive  a  cancellation  message 
from  the  broker-dealer  that  sent  the 
preferenced  order  to  the  ECN.  This  will 
result  in  the  Nasdaq  processor  accepting 
a  cancellation  message  that  was  first  in 
time  and  rejecting  the  ECN's 
acknowledgment  message. 
Consequently,  the  ECN  would  be 
exposed  to  executions  to  its  counterpart 
when  the  SelectNet  order  is  cancelled. 

The  Commission  believes  that  it  is 
important  for  the  operation  of  the 
SelectNet  linkage  with  ECNs  and  the 
ECN  Display  Alternative  that  ECNs  have 
a  reasonable  opportimity  to  respond  to 
orders  preferenced  through  SelectNet 
before  the  orders  are  cancelled.  Because 
of  the  structure  of  the  linkage  as 
currently  designed,  ECNs  are  potentially 
exposed  to  internal  customer  executions 
when  a  cancellation  of  a  SelectNet  order 
occurs.  The  Commission  notes  that,  on 
the  first  day  of  the  Order  Execution 
Rules,  there  were  instances  where  ECNs 
experienced  delays  due  to  the 
acceptance  of  SelectNet  preferenced 
orders  that  were  immediately  cancelled. 
Moreover,  the  cancellation  of  SelectNet 
orders  immediately  after  entry  creates 
significant  additional  message  traffic 
that  can  potentially  slow  the  linkage. 
With  respect  to  SelectNet  orders  not 
using  the  ECN  linkage,  the  Commission 
also  notes  that  SelectNet  orders 
preferenced  to  a  particular  market 
maker  as  a  practical  matter  need  to  be 
accessible  for  a  minimal  length  of  time 
in  order  for  responses  to  be  generated  by 
that  market  maker.  Otherwise,  if  the 
order  may  be  in  the  process  of  being 
cancelled,  market  makers  will  have  less 
incentive  to  attempt  to  accept  SelectNet 
orders  directed  to  them.  The 
Commission  believes  it  is  important  that 
ECNs,  as  well  as  market  makers,  have  a 
reasonable  basis  to  conclude  that  when 
they  accept  a  preferenced  order  it  will 
not  be  cancelled  during  the 
transmission  of  their  response. 
Therefore,  the  Commission  is  approving 
the  proposal  for  preferenced  SelectNet 
orders  on  a  temporary  basis,  until  July 
1, 1997,  to  evaluate  the  effects  of  the 
proposal  on  ECNs,  market  makers,  and 
order  entry  firms. 

In  addition  to  preferenced  orders, 
orders  that  are  sent  to  ECNs  with 
conditions  imposed  also  create  response 
difficulties  on  the  part  of  ECNs." 
Therefore,  Nasdaq  has  proposed  to 
prohibit  members  from  entering 
conditional  orders  into  SelectNet  when 


the  orders  are  preferenced  to  an  ECN.i° 
The  Commission  recognizes  that 
conditional  preferenced  orders  involve 
difficult  programming  issues  in 
electronic  trading  systems.  As  a  result, 
the  ECNs  have  been  imable  to  modify 
their  systems  in  preparation  for  the 
SelectNet  linkage  to  accept  conditional 
orders  via  SelectNet.  Nonetheless, 
conditional  orders  are  being  routed  to 
ECNs  through  the  linkage,  and  these 
orders  are  subsequently  being  rejected, 
causing  confusion  and  unnecessary 
message  traffic.  The  Commission 
believes  that  prohibiting  members  from 
preferencing  conditional  orders  to  ECNs 
will  eliminate  impediments  to  the 
operation  of  the  linkage  with  ECNs. 
Accordingly,  the  Commission  is 
temporarily  approving  proposed  Rule 
3380(b)  until  July  1, 1997.  to  reduce  the 
immediate  impact  of  these  raders  to  the 
linkage  and  allow  the  Commission  to 
better  evaluate  the  impact  of  the 
proposal  before  considering  the  rule 
change  on  a  permanent  basis. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD,  and 
in  particular  Sections  15A(b)(6), 
15A(b)(9),  and  15A(b)(ll).  In  addition, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the 
Congressional  objectives  for  the 
National  Market  System,  set  out  in 
Section  llA  of  the  Exchange  Act,  of 
achieving  more  efficient  and  effective 
market  operations,  fair  competition 
among  brokers  and  dealers,  and  the 
economically  efficient  execution  of 
investor  orders  in  the  best  market.  The 
Commission  further  believes  that 
allowing  preferenced  orders  to  be 
entered  into  SelectNet  and  immediately 
cancelled  impedes  the  operation  of  the 
Order  Execution  Rules,  specifically  the 
ECN  Display  Alternative.  Accordingly, 
the  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  in 
part,  on  a  temporary  basis  until  July  1 , 
1997,  prior  to  the  thirtieth  day  aJFter  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (NASD-97-01)  be 
and  hereby  is  approved  on  a  temporary 
basis,  in  part,  effective  January  21. 1997. 
until  July  1, 1997. 


*The  CommUsion  recently  approved  an  NASD 
Rule  change  to  prohibit  the  entry  of  all^jf-none 
order*  in  the  Small  Order  Execution  System.  See 
Securi^es  Exchange  Act  Release  No.  36156. 


«*For  example,  an  all  or  none  order,  an  order 
subject  to  a  minimum  execution  size  above  a 
normal  unit  or  trading,  or  an  order  deemed  non- 
negotiable. 

"  15  U.S.C  78»(b)(2X  1998). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margirat  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-1868  Filed  1-24-97;  8:45  am] 
BILUNQ  CODE  lOKM)!-!! 


TENNESSEE  VALLEY  AUTHORITY 

Raperwork  Reduction  Act  of  1995,  as 
Amended  by  P.L.  104-13;  Proposed 
Collection;  Comment  Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
concerning  OMB  approval  of  this 
proposed  collection  as  provided  by  5 
CFR  Section  1320.8(d)(1).  Requests  for 
additional  information  should  be 
directed  to  the  Acting  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(WR  4Q),  Chattanooga,  Tennessee 
37402-2801;  (423)  751-2523;  FAX: 
(423)  751-3400;  E-mail: 
whmccauley®TVA.gov. 
DATES:  Comments  should  be  sent  to  the 
Acting  Agency  Clearance  Officer  no 
later  than  March  28, 1997. 
SUPPLEMENTARY  INFORMATION:  The 
Tennessee  Valley  Authority  is  soliciting 
comments  concerning  OMB  approval  oi 
a  three-year  generic  clearance  for 
customer  surveys  designed  to  determine 
customer  demographics,  preferences, 
satisfaction,  and  feedback. 

I.  Background 

In  order  to  comply  with'the  customer 
consultation  requirements  of  the 
Government  Performance  and  Results 
Act  of  1993  and  to  ensiue  that  we  are 
meeting  customer  requirements  and 
expectations,  TVA  must  conduct 
periodic  customer  surveys  to  determine 
preferences,  satisfaction,  solicit  - 
feedback  and  confirm  demographics. 

n.  Current  Actions 

TVA  plans  to  request  OMB  approval 
for  a  generic  clearance  for  an  undefined 
number  of  surveys  to  be  conducted  over 
the  next  three  years.  For  each  study  that 
TVA  undertakes  under  this  generic 
clearance,  OMB  will  be  notified,  at  least 


"  17  CFR  200.3O-3(aXl2)  (1996). 
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two  weeks  in  advance,  and  provided 
with  an  information  copy  of  the 
questionnaire  (if  one  is  used],  and  all 
other  materials  describing  the  survey 
activity.  TVA  plans  to  conduct  a  variety 
of  voluntary  customer  surveys  of  our 
electricity  generation  ciistomers  and  our 
appropriated  program  customers.  These 
surveys  may  include  web-site 
questionnaires,  written  surveys, 
telephone  siuveys,  individual  face-to- 
face  interviews,  focus  group  meetings, 
and/or  large  group  studies.  They  will  be 
designed  to  gather  information  from  a 
customer's  perspective  as  prescribed  in 
Executive  Order  12862,  Setting 
Customer  Service  Standards,  September 
11, 1993.  The  results  will  be  used  as 
part  of  an  ongoing  process  to  improve 
TVA 's  performance. 

m.  Estimate  of  Burden 

The  average  burden  per  response  is 
estimated  to  range  from  2  minutes  for  a 
web-site  questionnaire  to  3  hours  for  a 
large  group  study.  TVA  estimates  4,000 
annual  respondents  for  a  total  of  1350 
hours  annually  for  the  proposed  generic 
customer  survey  clearance. 

IV.  Request  for  Comments 

Comments  are  invited  on: 

(a)  Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  TVA's  estimate  of 
the  burden  of  the  collection  of  the 
information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and 

(d)  Ways  to  minimize  the  burden 
related  to  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form.  They  also  will 
become  a  matter  of  pubUc  record. 
WillUmS.  Moore, 

Senior  Manager,  Administrative  Services. 
(FR  Doc.  97-1910  Filed  1-24-97;  8:45  am) 
BILUNQ  CODE  SIZO-OM* 


Sunshine  Act;  Meeting 

AQENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1491). 
TIME  AND  DATE:  10  a.m.  (EST),  January 
29, 1997. 

PUCE:  TVA  Chattanooga  Office 
Complex  Auditorium,  1101  Market 
Street,  Chattanooga,  Tennessee- 
STATUS:  Open. 


Agenda 

Approval  of  minutes  of  meeting  held  on 
November  20, 1996. 
New  Business 
B — Purchase  Award 

Bl.  Contracts  with  Consolidated 
Freightways  and  Milan  Express 
Company,  Inc.,  to  provide  less-than- 
tmckload  motor  freight  transportation 
service  for  all  TVA  locations. , 
E — Real  Property  Transactions 

El.  Muscle  ShoalsAVilson  Dam 
Reservations  Land  Use  Plan. 

E2.  Sale  of  five  nonconmiercial, 
nonexclusive  permanent  easements 
afiiectingO.Q  acre  of  land  on  Tellico  Lake 
in  Loudon  County,  Tennessee  (Tract  No. 
XTELR-183RE,  -186RE,  -187RE, 
-190RE,  and  -192RE). 

E3.  Amendment  to  Nickajack  Reservoir 
Land  Management  Plan  to  modify  the 
allocated  use  of  public  recreation  on 
Little  Cedar  Mountain  in  Marion  County, 
Tennessee  (Tract  No.  XNJR-3PT)  to 
allow  conunercial  recreation  and 
residential  development  on  701  acres 
and  change  the  allocated  use  from 
industrial  development  to  wildlife 
management  on  a  498-acre  portion  of 
Tract  No.  XNJR-lPT. 

E4.  Deed  modification  afliecting 
approximately  49.8  acres  of  former  TVA 
land  on  Guntersville  Lake  in  Marshall 
County.  Alabama  (Tract  No.  XGR-651), 
to  allow  the  Hunstville  YMCA  to  sell  the 
acreage  for  residential  development. 

E5.  Modification  of  a  restrictive  covenant 
and  easement  affecting  approximately 
0.57  acre  on  Chickamauga  Lake  in  Rhea 
Coimty,  Tennessee  (Tract  No.  XCR-186), 
to  permit  the  construction  Of  buildings 
and  other  structures. 

E6.  Abandonment  of  easement  rights 
affecting  approximately  19.4  acres  over 
certain  portions  of  the  Shelbyville- 
Unionville  46-kV  Transmission  Line 
right-of-way  in  Bedford  County, 
Teimessee  (Tract  Nos.  SHUR-l,  SU-2, 
-3,  -4,  -5.  -6,  -48.  -49.  -50,  and  -51). 

E7.  Public  auction  sale  of  Corinth, 
Mississippi,  Crew  Quarters  affecting 
approximately  2.5  acres  (Tract  No. 
XCLCH-1). 

E8.  Sale  of  a  permanent  easement  to  the 
State  of  Tennessee  for  a  highway 
improvement  project  affiecting 
approximately  0.41  acre  of  Great  Falls 
Reservoir  Property  in  Van  Buren  Coimty, 
Tennessee  (Tract  No.  XGFR-35H). 
Information  Items 

1.  Approval  to  withhold  proposals 
submitted  in  response  to  a  Government 
solicitation  unless  the  proposal  sought  is 
the  one  submitted  by  the  successful 
bidder  and  the  proposal  has  become  part 
of  the  resulting  contract. 

2.  Sale  of  permanent  easements  and 
temporary  construction  easements  to  the 
City  of  Memphis,  Tennessee,  affecting 
1.16  acres  of  Allen  Fossil  Plant  property 
(Tract  Nos.  XALSP-4E  and  -5U). 

3.  Nineteen-Year  commercial  recreation 
lease  to  South  Sauty  Creek  Resort,  Inc. 
affiecting  approximately  80  acres  on 
Guntersville  Lake  in  Marshall  County, 
Alabama  (Tract  No.  XTGR-163L). 


4.  Option  to  allow  intenuptible  power 
consumers  to  purchase  capedty  to  help 
avoid  suspensions. 

5.  Public  auction  sale  of  1.65  acres  on 
Wheeler  Lake  in  Moigan  County, 
Alabama  (Tract  No.  XWR-626). 

6.  Sewerline  and  waterline  easements  for 
Cooper  Communities,  Inc.;  Tellico  Area 
Services  System;  and  Monroe  County, 
Tennessee  (Tract  Nos.  XTELR-188S  and 
XTTELR-34WL). 

7.  Approval  of  resolutions  relating  to  the 
sale  of  Tennessee  Valley  Power  Bonds. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (412)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202)  898-2999. 

Dated:  January  22, 1997. 
Edward  S.  Christrabury, 

General  Counsel  and  Secretary. 

IFR  Doc.  97-1997  Filed  1-23-97;  11:03  am] 

MLLttQ  CODE  tlM  W  11 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Hied  During  ttie  Week  Ending  1/17/97 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  OST-97-2060. 

Date  filed:  January  13, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  Telex  Mail  vote  847. 
Canada-Europe  fare  seasonaUties,  r-1 
071q  r-2  076jj  r-3-078c.  Intended 
effective  date:  January  23, 1997. 

Docket  Number:  OST-97-2078. 

Date  filed:  January  17,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CTC2  EUR  0003  dated 
December  18, 1996,  Mail  Vote  846  rl- 
7,  Amendments/Correction  to  Mail 
Vote,  Intended  effective  date:  July  31.- 
1997. 

Docket  Number:  OST-97-2079. 

Date  filed:  January  17, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC23  ME-TC3  0010  dated 
November  22, 1996,  Middle  East-TC3 
Resos  rl-46,  (A  summary  is  attached. 
Minutes  are  contained  in  PTC23.  ME- 
TC3  0007  in  Docket  OST-96-1985), 
Intended  effective  date:  April  1. 1997. 

Docket  Number:  OST-97-2080. 

Date  filed:  January  17, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0035  dated  December 
10, 1997  rl,  PTC3  0036  dated  December 
10, 1997  r2-6,  PTC3  0037  dated 
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Oecembw  10, 1997  r7,  PTC3  0038  dated 

December  10, 1997  r8,  PTC3  0039  dated 

December  10, 1997  r9-ll,  PTC3  0040 

dated  December  10, 1997  rl2-13,  PTC3 

0041  dated  December  10, 1997  rl4-16, 

PTC3  0043  dated  December  10, 1997 

r-17  (Summary  attached.)  Intended 

effective  date:  February  1/March  1, 

1997. 

Mynu  F.  Adamt, 

Acting  Chief,  Documentary  Services. 

(FR  Doc.  97-1883  Filed  1-24-97;  8:45  am] 

BILLMQ  CODE  4»I»4>-P 


Notice  of  Applications  for  Certificates 
of  Put>llc  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Sul>part  Q  During  the  Week 
Ending  January  17. 1997 

The  following  Applications  for 
Certificates  of  Fhibhc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  Tlie  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2063. 

Date /i;ed;  January  13, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  10, 1997. 

Description:  Application  of  LTU 
Lufttransport-Untemehmen  GmbH.  & 
Co.  KG.,  pursuant  to  49  U.S.C.  Section 
41304  and  Subpart  Q  of  the  Regulations, 
request  an  Amendment  of  its  Foreign 
Air  Carrier  Permit,  to  authorize  it  to 
perform  scheduled  air  transportation 
from  points  behind  Germany  via 
Germany  and  intermediate  points  to  a 
point  or  points  in  the  United  States  and 
beyond  and  charter  air  transportation  (1) 
between  any  point  or  points  in  Germany 
and  any  point  or  points  in  the  United 
States  and  (2)  between  any  point  or 
points  in  the  United  States  and  any 
point  or  points  in.  third  countries,  in 
accordance  with  the  1955  Agreement  as 
amended  by  the  1996  Protocol,  and  to 
provide  such  other  and  further  relief  as 
the  Department  may  deem  proper. 

Docket  Number:  OST-97-2066. 

Date  filed:  January  13, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  10, 1997. 


Description:  Application  of  LTU 
Lufttransport  Untemehmen  SUD  GmbH. 
&  Co.  Fluggesellschaft,  pursuant  to  49 
U.S.C.  Section  41304  and  Subpart  Q  of 
the  Regulations,  applies  for  an 
Amendment  to  its  Foreign  Air  Carrier 
Permit  to  authorize  it  to  perform  charter 
air  transportation  (1)  between  any  point 
or  points  in  Germany  and  any  point  or 
points  in  the  United  States  and  (2) 
between  any  point  or  points  in  the 
United  States  and  any  point  or  points  in 
third  countries,  in  accordance  with  the 
1955  Agreement  as  amended  by  the 
1996  Protocol,  and  to  provide  such 
other  and  further  relief  as  the 
Department  may  deem  proper. 
Mynu  F.  Adams, 

Acting  Chief  Documentary  Services. 
(FR  Doc.  97-1884  Filed  1-24-97;  8:45  am] 
BH.UNQ  COOE  4«10-«-P 


Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Will  Rogers  World  Airport,  Oklahoma 
City,  Oklahoma 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Will  Rogers 
World  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  ere  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1997. 
ADDRESSES:  Comments  on  tliis 
application  may  be  mailed  or  delivered 
in  tripUcate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  EKvision, 
Planning  and  Programming  Branch, 
ASW-610D,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Luther 
Trent,  Director  of  Will  Rogers  World 
Airport,  at  the  following  address:  Luther 
E.  Trent,  Jr.,  Director  of  Airports,  Qty  of 
Oklahoma  City,  7100  Terminal  Drive, 
Box  937,  Oklahoma  City,  OK  73159. 
'Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
conunents  previously  provided  to  the 


Airport  under  Section  158.23  of  Part  ' 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-601D,  Forth 
Worth,  Texas  76193-0610,  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  bom  a  PFC  at  Will 
Rogers  World  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFK  Part  158). 

On  January  7, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  Fait 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  vrhole  or 
in  part,  no  later  dian  May  2, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1, 1997. 

Proposed  charge  expiration  date:  July 
2, 1999. 

Total  estimated  PFC  revenue: 
$11,139,463.00. 

PFC  application  number:  97-01-C- 
OO-OKC. 

Brief  description  of  proposed  projects: 

Projects  To  Impose  and  Use  PFCs 

1.  Terminal  improvements; 

2.  Concourse  Seciuity  Doors; 

3.  Security  Access  System  Upgrade; 

4.  Terminal  Apron  Joint 
Rehabilitation  and  Rimway  13/31 
Pavements  Sealing 

5.  Taxiway  C  Extension; 

6.  By-Pass  Taxiways,  Runway  17L  and 
Rimway  17R; 

7.  Surface  Monitoring  Sensor 
Upgrade; 

8.  Airport  Lighting  Control  System; 

9.  Rimway  35R  Touchdown  Zone 
Lights; 

10.  ARFF  Vehicles: 

11.  Storm  Water  Detention; 

12.  Runway  13/31  Extension  (Phase 
1); 

13.  Air  Cargo  Road  Reconstruction; 

14.  Taxiway  B  Reconstruction  and 
Rehabihtation; 

15.  Security  Fencing; 

16.  Noise  Study  Update;  and 
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17.  Surface  Movement  Guidance 
System. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFC's:  Air  Taxi  Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  MeachamBlvd.,  Fort 
Worth,  Texas  76137-4298. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Will  Rogers 
World  Airport. 

Issued  in  Fort  Worth,  Texas  on  January  7, 
1997. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

IFR  Doc.  97-1919  Filed  1-24-97;  8:45  ami 

HLUNO  COOE  4M0-13-M 


Federal  Highway  Administration 

Major  Investment  Study/Environmental 
Impact  Statement:  Coryell  &  Lampasas 
Counties,  Texas 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  a  Major 
Investment  Study/Environmental 
Impact  Statement  (MIS/EIS)  will  be 
prepared  for  a  proposed  highway  project 
in  the  City  of  Copperas  Cove  and 
Coryell  and  Lampasas  Counties,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lubin  Quinones,  P.E.,  826  Federal 
Office  Building.  300  E.  8th  Street, 
Austin,  Texas  78701  and  Mr.  Doug 
Huneycutt,  P.E.,  Project  Manager,  Texas 
Department  of  Transportation,  100 
South  Lop  Drive,  Waco,  Texas  76705. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDOT), 
will  prepare  a  draft  MIS/EIS  pursuant  to 
a  proposed  roadway  project  intended  to 
relieve  traffic  congestion  on  U.S.  190 
within  the  City  of  Copperas  Cove  and 
adjacent  portions  of  Coryell  and 
Lampasas  Counties.  Improvements 
initially  considered  included  upgrading 
the  existing  facility,  constructing  a 
reliever  route  on  new  or  existing 
locations,  and/or  improving  alternative 
transportation  modes  in  the  community. 
Through  input  derived  from  previous 
studies,  TxIX3T,  the  consulting  study 
team,  the  MIS  Policy  Work  Group,  and 


the  public,  19  preliminary  build 
alternatives  on  new  and  existing 
locations  were  analyzed  in  addition  to 
existing  U.S.  190  and  alternative 
transportation  mode  improvements.  The 
preliminary  build  alternatives  included 
three  alignments  located  north  of  U.S. 
190  and  16  alignments  south  of  U.S. 
190.  These  alternatives  were  analyzed  in 
two  phases — (1)  Fatal  Flaw  and  (2) 
Qualitative  Comparison/Ranking — using 
three  ba^ic  criteria:  engineering 
considerations,  mobility  considerations, 
and  environmental  considerations. 
From  the  19  preliminary  alternatives, 
three  primary  build  alternatives  south  of 
U.S.  190  emerged  as  the  best  potential 
alteriiative  alignments.  In  the  MIS/EIS 
document,  the  three  primary  build 
alternatives  and  the  no-build  alternative 
will  be  analyzed  in  a  more  rigorous, 
quantitative  fashion.  The  locations  of 
the  primary  build  alternative  are 
described  below. 

The  primary  reliever  route 
alternatives  to  be  considered  in  the  MIS/ 
EIS  lay  within  an  eight  kilometer  (5 
mile)  long  corridor  located  to  the  south 
of  existing  U.S.  190.  The  corridor's 
eastern  terminus  is  located  east  of 
Copperas  Cove  in  Coryell  County  and 
west  of  Rattlesnake  Hill;  the  corridor 
then  proceeds  southwest  over 
Sevenmile  Moimtain  and  terminates  at 
U.S.  190  just  west  of  Copperas  Cove  in 
Lampasas  County  and  immediately  west 
of  the  U.S.  190/F.M.  2657  intersection. 
The  principal  variations  of  the  three 
alignments  within  the  corridor  are  in 
the  segment  between  Sevenmile 
Mountain  and  the  proposed  western 
terminus  near  F.M.  2657.  Heading  west, 
the  northernmost  alternative  comes  off 
of  Sevenmile  Mountain,  passes  just 
north  of  the  "saddle"  extension  of  the 
mountain,  and  crosses  the  South 
Industrial  Park.  The  middle  alternative 
comes  off  of  Sevenmile  Mountain, 
bisects  the  "saddle"  and  crosses  the 
South  Industrial  Park.  The 
southernmost  alternative  comes  off 
Sevenmile  Mountain,  and  passes 
immediately  south  of  both  the  "saddle" 
and  South  Industrial  Park. 

At  the  present  stage  of  the  MIS/EIS 
process,  no  preferred  alternative  has 
been  selected.  Over  the  course  of 
conducting  previous  studies  in  the  city 
and  region,  the  City  of  Copperas  Cove 
and  TxDOT  have  given  considerable 
attention  to  the  concept  of  a  reliever 
roadway  around  the  city  to  allow 
through  traffic  to  bypass  the  frequently 
congested  commercial  district  on  U.S. 
190.  TxDOT  has  performed  preliminary 
investigations  of  a  new  location,  four 
lane  divided  freeway  with  full  control  of 
access.  The  facility  would  have  ramps 
and  frontage  roads  where  warranted  and 


grade  separations  at  FM  roads  and  other 
major  intersecting  routes. 

Major  considerations  in  the  proposal's 
ongoing  studies  include  costs  of  rights- 
of-way,  the  numbers  and  types  of 
relocations  necessary,  engineering 
constraints  and  limitations  due  to  rough 
topography,  and  potential 
environmental  impacts  involving  land 
use,  socioeconomic  conditions,  air 
quality,  noise,  traffic,  ecological/cultural 
resources,  and  hazardous  material  sites. 
A  coordination  environmental 
assessment  was  prepared  and  has  been 
circulated  to  appropriate  Federal,  State, 
and  local  agencies  and  to  private 
organizations  and  citizens  who  have 
expressed  interest  in  the  proposal. 
Public  meetings  have  been  held  on 
March  7, 1996,  and  July  18, 1996,  and 
one  more  is  scheduled.  One  public 
hearing  will  be  held  after  the  draft  MIS/ 
EIS  has  been  completed  and  made 
available  to  the  agencies  and  public. 
Other  public  involvement  opportunities 
include  a  MIS  Policy  Work  Group 
composed  of  local  officials  and  key 
citizens;  a  hot  line  (1-800-742-1060) 
which  will  be  maintained  for  19  months 
to  receive  public  input;  a  MIS 
newsletter  sent  six  times  on  a  quarterly 
basis  to  update  the  public  on  MIS/EIS 
progress  and  the  dates,  times,  and  . 
locations  of  public  meetings  and 
hearings;  and  six  news  releases  to  be 
prepared  at  appropriate  times  during  the 
MIS/EIS  process  to  inform  the  public 
about  MIS/EIS  status  and  relevant  dates, 
time,  and  locations  of  public  meetings 
and  hearings.  In  addition,  at  appropriate 
times  over  the  course  of  the  MIS/EIS 
process,  presentations  will  be  made  to 
the  Copperas  Cove  City  Council,  Coryell 
and  Lampasas  Commissioners  Courts, 
Fort  Hood's  Directorate  of  Public  Works, 
the  Killeen-Temple  Urban 
Transportation  Study  Board  of  Directors 
and  the  Central  Texas  Council  of 
Governments,  which  serves  as  the 
region's  Metropolitan  Planning 
Organization. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  signiHcant  issues 
identiOed,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  MIS/EIS  should 
be  directed  to  the  FHWA  or  TxDOT  at 
the  address  provided  above. 

(Catalog  of  Federal  and  Domestic  Assistance 
program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 
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bsued  on:  January  2, 1997. 
CD.  Rsagan, 

Division  Administzator,  Austin,  Texas. 
[FR  Doc.  97-1914  Filed  1-24-97;  8:45  am] 
■UMQ  coot  4t10-«t-M 


National  Highway  Traffle  Safety 
Adminiatratfon 

[Doctot  Na  tT-oa;  Notic*  1] 

Notice  of  Ftecetpt  of  Petition  for 
Deciaion  That  Nonconforming  1987 
and  1988  Toyota  Van  IMultipurpose 
Pasaenger  Vehiclea  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  AdlMlRtration,  DOT. 
ACnON:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1987  and 
1988  Toyota  Van  multipurpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1987  and  1988 
Toyota  Van  MPVs  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
im{>ortation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactiired  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  26, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington.  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPt.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 


certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (Registered  Importer  90-006) 
has  petitioned  NHTSA  to  decide 
whether  1987  and  1988  Toyota  Vans  are 
eligible  fur  importation  into  the  United 
States.  The  vehicles  which  J.K.  believes 
are  substantially  similar  are  the  1987 
and  1988  Toyota  Vans  that  were 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  their  manufacturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1987  and 
1988  Toyota  Vans  to  their  U.S.  certified 
counterpart,  and  found  the  vehicles  to 
be  substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1987  and  1988  Toyota 
Vans,  as  originally  manufactured, 
conform  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
their  U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1987  and  1988  Toyota 
Vans  are  identical  to  their  U.S.  certified 
coimterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  M03 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105    Hydraulic  Brake 
Systems,  106    Brake  Hoses,  113    Hood 
Latch  Systems,  116    Brake  Fluid,  119 
New  Pneumatic  Tires,  124    Accelerator 
Control  Systems,  201     Occupant 
Protection  in  Interior  Impact.  202 
Head  Restraints,  204    Steering  Control 
Rearward  Displacement,  205    Glazing 
Materials,  206    Door  Locks  and  Door 


Retention  Components,  207    Seating 
Systems,  210    Seat  Belt  Assembly 
Anchorages,  212    Windshield 
Retention,  214    Side  Impact  Protection, 
216    Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301    Fuel 
System  Integrity,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  non-U.S. 
certified  1987  and  1988  Toyota  Vans  are 
capable  of  being  readily  altered  to  meet 
the  following  standards,  in  the  manner 
indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens    - 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  replacement  of  the 
speedometer/odometer  with  one 
calibrated  in  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  fit}nt  sidemarker  lights;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lights;  (c)  installation  of  a 
high  mounted  stop  lamp  assembly. 

Standard  No.  1 1 1    Rearview  Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  1 14    Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  118    Power  Window 
Systems:  Installation  of  a  relay  in  the 
power  window  system  so  that  the 
window  transport  is  inoperative  when 
the  ignition  is  switched  off. 

Standard  No.  120    Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  208    Occupant  Crash 
Protection:  Installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  seat  belt 
latch,  llie  petitioner  states  that  the 
vehicles  are  equipped  with  lap  and 
shoulder  belts  in  the  fi-ont  and  rear 
outboard  seating  positions,  and  with  a 
lap  belt  in  the  rear  center  seating 
position. 

The  petitioner  also  states  that  a  VIN 
plate  must  be  installed  on  the  vehicles 
so  that  it  can  be  read  from  outside  the 
left  windshield  pillar,  and  a  VIN 
reference  label  must  be  installed  on  the 
edge  of  the  door  or  latch  post  nearest  the 
driver  to  meet  the  requirements  of  49 
CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  SW.. 
Washington,  DC  20590.  It  is  requested 
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but  not  required  that  10  copies  be 
submitted. 

All  coimnents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  21, 1997. 
Marilynne  Jacobs, 

Director,  Office  of  Vebicle  Safety  Compliance. 
[FR  Doc.  97-1839  Filed  1-24-97;  8:45  am] 
BH.IJNQ  CODE  4»10-6»..^ 


Surface  Transportation  Board 
[STB  Docket  No.  AB-290  (Sub-No.  188X)] 

Norfolk  and  Western  Railway 
Company;  Abandonment  Exemption; 
Betvveen  Edgefield  and  Escambia 
Junction,  SC 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  1.5-mile  line  of  railroad 
between  milepost  AB-0.0  at  Edgefield 
and  milepost  AB-1.5  at  Escambia 
Junction.  SC. 

NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Stuiace  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports).  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(l]  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abmidonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


revocation  under  49  U.S.C.  10502(d} 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
26, 1997,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,  > 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.292  must  be  filed  by  February 
6, 1997.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  February  18, 
1997,  with:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board,  1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  James  R.  Paschall, 
General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NW  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  The  Section  of 
Environmental  Analysis  (SEA)  will 
issue  an  environmental  assessment  (EA) 
by  January  31, 1997.  hiterested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEA  (Room  3219,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  Elaine  Kaiser.  Chief 
of  SEA,  at  (202)  927-6248.  Comments 
on  environmental  and  historic 
preservation  matters  must  be  filed 
within  15  days  after  the  EA  becomes 
available  to  the  pubUc. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  21, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Pnx:eedings. 
Vernon  A.  Willianu, 
Secretary. 

[FR  Doc.  97-1871  Filed  1-24-97;  8:45  am] 
BILUNG  COOE  4»1S-00-P 


■  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
of  Service  Bail  Unes.  5  I.CC2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  The  Board  will  accept  late-filed  trail  use 
requests  as  long  as  the  abandonment  has  not  been 
consummated  and  the  abandoning  railroad  is 
willing  to  negotiate  an  agreement. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Non*ABi  Processing  of  Refunds  Under 
the  Generalized  System  of  Preferences 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  gives  notice 
that  Customs  has  completed  the 
Automated  Broker  Interface  (ABI) 
processing  of  certain  retroactively- 
eligible  Generalized  System  of 
Preferences  (GSP)  duty  refund  claims — 
for  the  period  July  31. 1995.  through 
September  30. 1996 — and  advises  those 
ABI  filers  that  did  not  receive  a  duty 
refimd  to  contact  in  writing  the  port 
director  of  the  port  where  the  GSP- 
eligible  goods  were  entered  or 
withdrawn. 

EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  operational  aspects:  John  Pierce, 
Office  of  Trade  Agreements.  (202-927- 
1249). 

For  information  on  specific  refunds: 
The  Customs  port  office  where  the 
subject  merchandise  was  entered  or 
withdrawn. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Generahzed  System  of 
Preferences  (GSP)  is  a  renewable, 
preferential  trade  program  that  allows 
the  products  of  many  developing 
countries  to  enter  the  United  States  free 
of  duty:  On  July  31, 1995,  continued 
authority  for  the  GSP  program  lapsed, 
and  it  was  not  imtil  August  20, 1996, 
that  the  entry  of  eligible  merchandise 
under  provisions  of  the  GSP  was  again 
authorized  until  May  31, 1997,  pursuant 
to  provisions  contained  in  the  GSP 
Renewal  Act  of  1996  (the  1996  Act, 
Pub.L.  104-188, 110  Stat.  1755,  at  110 
Stat.  1917).  The  1996  Act  contained 
certain  retroactive  applications  for  the 
processing  of  articles  entered  after  July 
31, 1995,  and  before  October  1, 1996; 
such  entries  were  to  be  liquidated  or 
reliquidated  and  the  deposit  of 
estimated  duties  refunded  with  interest, 
provided  that  a  request  for  liquidation 
or  reliquidation  was  filed  with  Customs 
by  February  16, 1997,  i.e.,  within  180 
days  after  the  date  of  the  1996  Act's 
enactment,  that  contained  sufficient 
information  to  enable  Customs  to  locate 
the  entry  or  to  reconstruct  the  entry  if 
it  cannot  be  located.  See,  Federal 
Register  notice  of  Friday,  September  20, 
1996  (61  FR  49528). 

In  anticipation  of  the  1995  lapse  of 
authority  for  continued  GSP  processing 
of  eligible  merchandise.  Customs 
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published  a  general  notice  in  the 
Federal  Reybter  on  Wednesday.  July  5, 
1995  (60  FR  35103).  which  advised  that 
estimated  duties  would  have  to  be 
deposited  on  imported  merchandise 
which  was  entered,  or  withdrawn  from 
warehouse,  for  consiunption  after  July 
31, 1995.  Since  it  was  expected  that  the 
GSP  would  be  renewed  with  retroactive 
effect.  Customs  developed  a  mechanism 
to  facilitate  refunds:  it  was  explained 
that  filers  who  file  entry  summaries 
through  the  Automated  Broker  Interface 
(ABI)  could  automatically  request  a 
refund  of  the  duty  deposited  by  using 
the  Special  Program  bidicator  (SPI)  for 
the  GSP  (the  letter  "A")  cm  the  entry 
summary  dociunentation.  Such  ABI 
filers  were  advised  that  if  they  followed 
these  procedures,  they  would  not  have 
to  request  a  refund  in  writing  if  the  GSP 
were  to  be  renewed  with  retroactive 
effect. 

Entries  subject  to  the  above  procediue 
were  liquidated  with  refunds  plus 
interest  on  October  4th.  18th.  and  25th 
and  November  1st  of  1996  and  checks 
vnn  issued.  Lists  of  those  entries  that 
were  filed  in  accordance  with  the 
published  procediues,  but  which  were 
not  processed  on  one  of  the  dates 
indicted  above,  were  sent  to  each  port 
for  issuance  of  refunds. 

Ootatanding  Claims 

Filers  who  followed  the  published 
ABI  procedures  should  have  received 
their  refunds.  Such  persons  who  have 
not  yet  received  their  refunds  should 
write  a  letter  to  the  port  director  of  the 
port  where  the  goods  were  entered  or 
withdrawn.  The  letter  may  cover  either 
single  entry  simmiahes  or  all  entry 
summaries  filed  by  an  individual  filer  at 
a  single  port  and  should  include  the 
following  information: 

(1)  A  request  for  a  refund  as  provided 
for  in  the  1996  Act; 


(2)  The  entry  nimabere  and  line  items 
for  which  refimds  need  to  be  issued; 
and 

(3)  The  amount  to  be  refunded  for 
each  line  item  and  the  total  amoimt 
owed  for  all  entries. 

This  procedure  should  also  be  used 
by  anyone  who  did  not  request  an 
automatic  refund  in  accordance  with  the 
GSP  program  procedure  published  in 
the  FedCTal  Register  on  July  5, 1995.  All 
requests  must  be  filed  on  or  before 
February  16, 1997. 

Approved:  January  22, 1997. 
Audray  Adams, 

Acting  Assistant  Commissioner,  Office  of 
Field  Operations. 

[FR  Doc  97-1893  Filed  1-24-97;  8:45  am] 
BH.UNQ  CODE  4t20-M-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Persian  Gulf  Expert  Sdentiflc 
Committee;  Mooting 

The  Department  of  Veterans  Afiiaira 
(VA),  in  accordance  with  Pub.  L  92- 
463.  gives  notice  that  a  meeting  of  the 
VA  Persian  Gulf  Expert  Scientific 
Committee  will  be  held  on: 
Monday,  February  3. 1997.  at  8:30  aon.- 

5  p.m. 
Tuesday,  Febnuury  4, 1997.  at  8:30  a.m.- 

noon 

The  location  of  the  meeting  will  be 
810  Vermont  Avenue,  NW.. 
Washington.  DC,  Room  230. 

The  Committee's  objectives  are  to 
advise  the  Under  Secretary  for  Health 
about  medical  findings  affecting  Peraian 
Gulf  era  veterans. 

At  this  meeting  the  Conomittee  will 
review  all  aspects  of  patient  care  and 
medical  diagnoses  and  will  provide 
professional  consultation  as  needed. 
The  Committee  may  advise  on  other 


areas  involving  research  and 
development,  veterans  benefits  and/or 
training  aspects  for  patients  and  staff. 

All  portions  of  the  meeting  will  be 
open  to  the  public  except  from  4  p.m. 
until  5  p.m.  on  February  3  and  fit)m  11 
a.m.  to  12  noon  on  February  4. 1997. 
During  these  executive  sessions, 
discussions  and  recommendations  will 
deal  with  medical  records  of  specific 
patients  and  individually  identifiable 
patient  medical  histories.  The 
disclosure  of  this  information  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Closure  of 
this  portion  of  the  meeting  is  in 
accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L 
94-409,  and  as  cited  in  5  U.S.C. 
552b(c)(6). 

The  agenda  for  February  3  will  begin 
with  an  update  on  recent  events, 
followed  by  responses  from  Committee 
members.  The  first  day's  agenda  will 
also  cover  reports  on  activities  of  the 
Persian  Gulf  Registry  Program,  a  report 
on  the  Presidential  Advisory  Committee 
Report,  Stress  Issues  Among  Persian 
Gulf  veterans  and  Toxicological 
Considerations  in  the  Peraian  Gulf. 

On  February  4  the  Committee  will 
hear  reports  on  the  Peraian  Gulf  Study 
in  Iowa  as  well  as  the  report  of  a  study 
on  Exposiues  and  Symptomatology 
Among  Select  Persian  Gulf  Veterans. 

Additional  information  concerning 
these  meetings  may  be  obtained  fit>m 
the  Executive  Secretary,  Office  of  Public 
Health  &  Environmental  Hazards,  810 
Vermont  Avenue.  NW..  Washington.  DC 
20420. 

Dated:  January  16, 1997. 

By  direction  of  the  Secretary. 
Haywaid  Bannister. 
Committee  Management  Officer. 
IFR  Doc  97-1817  Filed  1-24-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Quard 
33  CFR  Part  157 

[CQD  91-045C] 

RIN2115-AF27 

Structural  Measures  to  Reduce  Oil  Spills 
From  Existing  Tank  Vessels  Without 
Double  Hulls 

Correction 

In  rule  document  97-471  beginning 
on  page  1622  in  the  issue  of  Friday, 


January  10, 1997,  make  the  following 
corrections: 

1.  On  page  1622,  in  the  first  column, 
in  the  last  line,  "in"  should  read  "of. 

2.  On  the  same  page,  in  the  third 
column,  the  heading,  "I.  Applicability" 
should  read  "1.  Applicability". 

3.  On  page  1623,  in  the  first  column, 
in  the  second  full  paragraph,  in  the 
eighth  line,  "on"  should  read  "of. 

4.  On  the  same  page,  in  second 
column,  in  the  first  full  paragraph,  in 
the  second  line  from  the  bottom, 
"currently"  should  read  "current". 

5.  On  page  1626,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  eighth 
line,  remove  "Another  between  the 
vessel's  side  and  bottom  as  an  option." 

6.  On  page  1627,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  fifth 
line,  "reauired"  should  read  "requires". 

7.  On  tne  same  page,  in  the  same 
column,  in  the  third  paragraph,  in  the 
second  line,  "benefits"  should  read 
"benefit". 

8.  On  page  1632,  in  the  second 
column,  in  the  last  line,  "requirements" 
should  read  "requirement". 


9.  On  page  1634,  in  the  first  column, 
in  the  second  paragraph,  in  the  fifth 
line,  "SNPM"  should  read  "SNPRM". 

10.  On  the  same  page,  in  the  second 
column,  in  the  sixth  line,  "Sr4PM" 
should  read  "SNPRM". 

11.  On  the  same  page,  in  the  same 
column,  in  the  first  paragraph,  in  the 
third  line  from  the  end,  "comments" 
should  read  "comment's". 

12.  On  the  same  page,  in  the  third 
column,  in  the  first  full  paragraph,  in 
the  second  line  from  the  end, 
"weighted"  should  read  "weighed". 

13.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
fourth  line  from  the  bottom,  "it"  should 
read  "is". 

14.  On  page  1636,  in  the  first  column, 
in  the  first  paragraph,  in  the  fifteenth 
line  from  the  end,  the  first  "the"  should 
read  "that". 

15.  On  the  same  page,  in  the  third 
column,  in  the  words  of  issuance, 
"reason"  should  read  "reasons". 

BILUNG  CODE  1SOS-01-0 
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DEPARTMENT  OP  COMMERCE 

National  Telecommunications  and 
Information  Administration 

(Docket  Number  970103002-7002-01] 

RtN0660-ZA02 

CPDA:  11.552;  Telecommunications 
and  Information  Infrastructure 
Assistance  Program 

AGENCY:  National  Teleconununications 

and  Information  Administration, 

Commerce. 

ACTION:  Notice  of  availability  of  grant 

funds. 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (ismA)  issues  this 
Notice  describing  the  conditions  under 
which  applications  will  be  received 
under  the  Telecommunications  and 
Information  In£rastructure  Assistance 
Program  (TIIAP)  and  how  NTIA  will 
determine  which  applications  it  will 
fund.  TIIAP  assists  eligible 
organizations  by  promoting  the 
widespread  use  of  advanced 
telecommunications  and  information 
technologies  in  the  public  and  non- 
profit sectors.  By  providing  matching 
grants  for  information  infrastructure 
projects,  this  program  will  help  develop 
a  nationwide,  interactive,  multimedia 
information  infrastructure  that  is 
accessible  to  all  citizens,  in  rural  as  well 
as  urban  areas. 

DATES:  Complete  applications  for  the 
Fiscal  Year  1997  TIIAP  grant  program 
must  be  mailed  or  hand-carried  to  the 
address  indicated  below  and  received 
by  NTIA  no  later  than  5  P.M.  EST, 
March  27. 1997. 

A0ORE8SES:  Telecommimications  and 
Information  Infrastructure  Assistance 
Program.  National  Telecommunications 
and  Information  Administration,  U.S.  • 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW,  HCHB,  Room 
4092,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Stephen  ).  Downs.  Acting  Director  of  the 
Telecommunications  and  Information 
Infirastructiue  Assistance  Program, 
Telephone:  202/482-2048.  Fax:  202/ 
501-5136.  E-mail:  tiiap9ntia.doc.gov. 

SUPP1.EMENTARY  MFORMATION: 

Program  Purposes 

NTIA  annoimces  die  fourth  annual 
round  of  a  competitive  matching  grant 
program,  TIIAP.  TIIAP  was  created  to 
promote  the  development  and 
widespread  availability  and  use  of 
advanced  telecommunications  and 
information  technologies  to  serve  the 
public  interest. 


To  accomplish  this  objective,  THAP 
will  provide  matching  grants  to  state, 
local,  and  tribal  governments,  non-profit 
health  care  providers  and  public  health 
institutions,  school  districts,  libraries, 
museums,  colleges,  universities,  public 
safety  providers,  non-profit  community- 
based  organizations,  and  other  non- 
profit entities.  THAP  will  support 
projects  that  improve  the  quality  of,  and 
the  public's  access  to,  education  and 
lifelong  learning;  reduce  the  cost, 
improve  the  quality,  and/or  increase  the 
accessibility  of  health  care  and  public 
health  services;  promote  responsive 
public  safety  services;  improve  the 
efliectiveness  and  efficiency  of 
government  services;  and  foster 
communication,  resource-sharing,  and 
economic  development  within 
communities,  boUi  rural  and  urban. 

Authority 

Title  m  of  the  Department  of 
Commerce,  Justice  and  State,  the 
Judiciary  and  Related  Agencies 
Appropriations  Act  (set  out  in  Division 
A,  Title  I  of  the  Omnibus  Consolidated 
Appropriations  Act  of  1997,  Pub.  L. 
104-208). 

Funding  Availability 

Approximately  $18.5  million  is 
available  for  federal  assistance.  A  small 
amount  of  additional  funds  that  have 
been  deobligated  fiom  grants  awarded 
in  previous  fiscal  years  may  also  be 
available  for  Fiscal  Year  1997  grants. 
Based  on  past  experience,  NTIA  expects 
this  year's  grant  roimd  to  be  highly 
competitive.  In  fiscal  year  1996,  NTIA 
received  809  applications,  collectively 
requesting  $260  million  in  grant  funds. 
From  these  809  applications,  the 
Department  of  Commerce  announced  67 
THAP  awards  totaling  $18.6  milUon  in 
federal  funds. 

Based  on  past  grant  rounds,  the 
average  size  of  each  grant  award  will  be 
approximately  $300,000,  although  an 
applicant  may  request  up  to  $750,000  in 
federal  support. 

Eligible  OrganizatifHis 

State,  local,  and  Indian  tribal 
governments,  colleges  and  universities, 
and  non-profit  entities  are  eligible  to 
apply.  However,  individuals  and  for- 
profit  organizations  are  not  eligible. 

Matching  Funds  Requirements 

Grant  recipients  imder  this  program 
will  be  required  to  provide  matching 
funds  toward  the  total  project  cost. 
Applicants  must  document  the  capacity 
to  supply  matching  funds.  Matching 
funds  may  be  in  the  form  of  cash  or  in- 
kind  contributions.  Grant  funds  under 
this  program  will  be  released  in  direct 
proportion  to  local  matching  funds 


utiUzed  and  documented  as  having  been 
expended.  NTIA  will  supply  up  to  50% 
of  the  total  project  cost,  unless  the 
applicant  can  document  extraordinary 
circumstances  warranting  a  grant  of  up 
to  75%.  Federal  funds  (such  as  grants) 
generally  may  not  be  used  as  matching 
funds,  except  as  provided  by  federal 
statute.  For  information  about  whether 
particular  federal  funds  may  be  used  as 
matching  funds,  the  applicant  should 
contact  tiie  federal  agency  that 
administers  the  funds  in  question. 

Policy  on  Sectarian  Activities 

Applicants  are  advised  that  on 
December  22. 1995.  NTIA  issued  a 
notice  in  the  Federal  Register  on  its 
policy  with  regard  to  sectarian 
activities.  Under  NTIA's  prior  policy, 
NTIA  funds  could  not  be  used  for  any 
sectarian  purposes.  Under  the  new 
pohcy,  while  religious  activities  cannot 
be  the  essential  thrust  of  a  grant,  an 
application  will  not  be  ineligible  where 
sectarian  activities  are  only  incidental 
or  attenuated  to  the  overall  project 
purpose  for  which  funding  is  requested. 
Applicants  for  whom  this  policy  may  be 
relevant  should  read  the  policy  that  was 
published  at  60  FR  66491,  Dec.  22, 
1995. 

Completeness  of  Application 

TIIAP  will  initially  review  all 
propolis  to  determine  whether  all 
required  elements  are  present  and 
clearly  identifiable.  The  required 
elements  are  listed  and  described  in  the 
Guidelines  for  Preparing  Applications — 
Fiscal  Year  1997.  Each  of  the  required 
elements  must  be  present  and  clearly 
identified.  Failure  to  do  so  may  residt  in 
rejection  of  the  application. 

Qosing  Dale 

As  noted  above,  complete 
applications  for  the  Fiscal  Year  1997 
TIIAP  grant  program  must  be  received 
by  NTIA  no  later  than  5  P.M.  EST, 
March  27, 1997.  (Postmark  date  is  not 
sufficient.)  Applications  received  after 
that  time  and  date  will  not  be  accepted. 
But  see  Waiver  Authority,  ante. 
Applications  will  not  be  accepted  via 
facsimile  machine  transmission  or 
electronic  mail.  NTIA  anticipates  that  it 
will  take  between  4  and  6  months  to 
process  applications  and -make  final 
funding  decisions. 

Scope  of  Proposed  Project 

Funded  projects  must  meet  the 
funding  priorities  described  in  this 
Notice.  Projects  must  involve  the 
delivery  of  useful,  practical  services  in 
real-world  enviroiunents  within  the 
grant  award  period.  In  Fiscal  Year  1997, 
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IHAP  will  not  fund  the  following  kinds 
of  projects: 

One-Way  Networks.  TIIAP  will  not 
support  the  construction  or 
augmentation  of  one-way  networks;  all 
services  and  networks  proposed  under 
the  program  must  be  interactive. ' 

Content  Development  ^  Projects. 
TIIAP  will  not  support  projects  whose 
primary  focus  is  to  develop  or  produce 
information  content,  rather  than  to 
apply  information  Infrastnictvue  ^  to 
practical  problems.  For  example.  TIIAP 
will  not  consider  projects  whose 
primary  purpose  is  the  creation  of 
databases  or  other  information  resources 
by  converting  paper-based  information, 
nor  will  TIIAP  consider  projects  that 
aim  primarily  to  digitize  existing 
graphics  collections.  Similarly,  THAP 
will  not  consider  projects  that  aim 
primarily  to  create  new  information 
resources,  such  as  World  Wide  Web 
sites. 

Hardware  or  Software  Development 
Projects.  While  some  hardware  or 
software  development  may  be  required 
to  integrate  existing  systems  or 
components,  it  may  not  be  a  major 
emphasis  of  any  TUAP  project. 

Single-Organization  Projects.  TIIAP 
will  not  support  projects  whose  primary 
emphasis  is  on  the  internal 
communications  needs  of  a  single 
organization.  Projects  must  include 
appropriate  partnerships,^  with  plans 
for  inter-organizational  communications 
among  the  partners. 

Training  Projects.  TIIAP  will 
generally  not  support  projects  whose 
sole  activity  is  to  provide  training  in  the 
use  of  information  infrastructiu« 
technology.  Although  a  training 
component  is  essential  to  most 
implementation  projects,  it  must  not  be 
the  exclusive  focus  of  the  project. 

Replacement  or  Upgrade  of  Existing 
Facilities.  TIIAP  will  not  support  any 
projects  whose  primary  emphasis  is  the 
upgrade  or  replacement  of  existing 
facilities. 


'  Interactivity  is  defined  as  the  capacity  of  a 
communications  system  to  allow  end  users  to 
communicate  directly  with  other  users,  either  in 
real  time  (as  in  a  video  teleconference)  or  on  a  store- 
and-forward  basis  (as  with  electronic  mail),  or  to 
seek  and  gain  access  to  information  on  an  on- 
demand  basis,  as  opposed  to  a  broadcast  basis. 

'"Content  development"  refers  to  the  creation  of 
information  resources,  such  as  databases  or  World 
Wide  Web  sites,  for  the  purpose  of  dissemination 
through  one  or  more  on-line  services. 

'The  telecommunication  networks,  computers, 
other  end-user  devices,  software,  standards,  and 
skills  that  collectively  enable  people  to  connect  to 
each  other  and  to  a  vast  array  of  services  and 
information  resources. 

'A  partner  is  defined  as  an  organization  that 
supplies  cash  or  in  kind  resources  and  plays  an 
active  role  in  the  planning  and  implementation  of 
the  product. 


Program  Funding  Priorities 

NTIA  has  significantly  changed  the 
structure  of  the  fimding  categories  for 
TIIAP  and  applicants  who  have  ' 
previously  applied  to  the  program 
should  carefully  note  this  change.  For 
the  1997  fiscal  year,  the  THAP  review 
process  will  not  distinguish  among 
access,  demonstration  and  planning 
projects.  All  applications  will  be  judged 
according  to  a  single  set  of  evaluation 
criteria,  described  later  in  this  Notice, 
and  all  rules  set  forth  in  this  Notice  will 
apply  to  all  applications.  This  change 
does  not  imply  a  change  in  the  scope  of 
projects  that  will  be  considered  for 
support;  the  change  only  reflects  NTIA's 
decision  not  to  differentiate  among 
diff^erent  categories  of  projects. 

NTIA  will  support  model  projects  that 
contribute  to  the  development  of  an 
advanced  national  information 
infirastructure  (Nil)  ^  by  providing 
innovative  examples  of  how 
telecommunications  and  information 
technologies  can  be  used  to  provide 
valuable  services  to  communities  and  by 
extending  these  opportunities  to 
underserved  *  Americans.  NTIA  seeks  to 
fund  exemplary  projects  that  identify 
specific  problems  or  needs  in  a 
community,  use  information 
infrastructure  services  and  technologies 
to  offer  concrete  solutions,  and  target 
measurable  outcomes.  The  emphasis  is 
on  the  appUcation  of  the  technology,  not 
the  technology  itself.  Each  project 
should  include  a  rigorous  evaluation 
and  add  to  our  national  understanding 
of  how  the  Nil  can  be  used  to  benefit  the 
public.  Each  project  is  expected  1o  reach 
out  to  all  members  of  a  community  and 
thus  help  to  bridge  the  gaps  between 
information  "haves"  and  "have-nots." 

NTIA  seeks  to  fund  projects  that  are 
innovative,  not  necessarily  in  terms  of 


'The  National  Information  Infrastructure  (Nil)  is 
a  federal  policy  initiative  to  facilitate  and  accelerate 
the  development  and  utilization  of  the  nation's 
information  infrastructure.  The  Administration 
envisions  the  Nil  as  a  seamless  web  of 
communications  networks,  computers,  databases, 
and  consumer  electronics  that  will  put  vast 
amounts  of  information  at  users'  fingertips.  For 
more  information  on  various  aspects  of  the  Nil 
initiative,  see  The  National  Information 
Infrastructure:  Agenda  for  Action,  58  Fed.  Reg. 
49,025  (September  21. 1993). 

*  "Underserved"  refers  to  individuals  and 
communities  that  are  subject  to  barriers  that  limit 
or  prevent  their  access  to  the  beneRts  of  information 
infrastructure  technologies  and  services.  In  terms  of 
information  infrastructure,  these  barriers  may  be 
technological,  geographic,  economic  physical, 
linguistic,  or  cultural.  For  example,  a  rural 
community  may  be  physically  isolated  from  circuits 
adequate  to  allow  for  data  access;  inner  city 
neighborhoods  may  contain  large  numbers  of 
potential  end  users  for  whom  ownership  of 
computer  hardware  is  unlikely:  individuals  with 
disabilities  may  have  the  need  for  different  types  of 
interfaces  when  manipulating  hardware  and 
software. 


the  technology  to  be  used,  but  in  the 
application  of  technology  in  a  particular 
setting,  to  serve  a  particular  population, 
or  to  solve  a  particular  problem. 
Innovations  often  take  the  form  of 
imaginative  partnerships  or 
organizational  models,  new  applications 
of  proven  technologies,  or  creative 
strategies  for  overcoming  traditional 
barriers  to  access.  Projects  must  be 
exemplary  in  the  sense  that  they  can 
serve  as  models  that  can  be  emulated, 
replicated,  or  adapted  to  local 
conditions  by  other  organizations  and 
communities  facing  similar  challenges. 
NTIA  seeks  to  fund  a  wide  variety  of 
model  projects  across  different 
application  areas,  geographic  regions, 
and  underserved  populations. 

In  past  fiscal  years,  TIIAP  has 
supported  planning  projects  whose 
primary  goal  was  to  develop  strategies 
for  the  enhanced  application  of  the  Nil, 
rather  than  deploy  or  use  information 
infrastructure.  Due  to  the  limited 
amount  of  funds  available  to  the 
program,  the  emphasis  foi  Fiscal  Year 
1997  is  on  projects  that  deploy,  use,  and 
evaluate  the  use  of  information 
infirastructure  applications.  NTIA  will, 
however,  also  consider  allocating  a 
limited  amount  of  funds,  to  support 
outstanding  projects  in  which  planning 
is  the  sole  activity.  Applications  for 
such  projects  will  be  evaluated  against 
the  same  criteria  applied  to  all  other 
proposals. 

In  Fiscal  Year  1997,  THAP  virill 
support  projects  in  five  application 
areas:  Community-Wide  Networking; 
Education,  Culture,  and  Lifelong 
Learning;  Health;  Public  and 
Community  Services;  and  Public  Safety. 
Each  application  in  a  particular 
application  area  will  be  compared 
against  other  applications  in  that  same 
area: 

Community-Wide  Networking 

This  area  focuses  on  multi-purpose 
projects  that  help  a  broad  range  of 
community  residents  and  oiganizations 
to  communicate,  share  information,  and 
participate  in  civic  activities,  and  that 
promote  economic  development. 
Commimity-Wide  Networking  projects 
typically  link  services  or  provide 
information  across  multiple  application 
areas. 

Examples  may  include,  but  would  not 
be  limited  to:  Community-wide 
information  and  communication 
services  available  to  residents  of  a  local 
commimity;  projects  enabling  a  diverse 
array  of  organizations  to  share 
information  infrastructure  and 
resources;  and  networks  or  information 
services  that  promote  community  or 
regional  economic  development. 
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Education,  Culture,  and  Lifelong 
Learning 

Projects  in  this  area  seek  to  improve 
education  and  training  for  learners  of  all 
ages  and  provide  cultural  enrichment 
through  the  use  of  information 
infrastructiu^  in  both  traditional  and 
non-traditional  settings. 

Examples  may  include,  but  would  not 
be  limited  to:  Projects  that  explore 
creative  approaches  to  integrating 
computer-based  learning  and  network 
resources  in  K-12  classrooms;  projects 
providing  children,  youth,  and  aduh 
learners  with  educational  and  training 
opportiuiities  in  community  centers  and 
other  non-traditional  settings;  projects 
that  forge  stronger  links  among 
educators,  students,  parents,  and  others 
in  the  community;  projects  linking 
workplaces  and  job-training  sites  to 
educational  institutions;  distance 
learning  netwoiiis  providing  continuing 
education  for  professionals  in  remote 
areas:  projects  that  enrich  communities 
by  providing  broad  access  to  arts, 
science,  and  cultural  resources;  delivery 
of  on-line  informational,  educational, 
and  cultural  services  from  public 
libraries,  museums,  and  other  cultural 
centers;  and  projects  that  support  the 
teaching  of  literacy  to  adult  learners. 

Health 

Projects  in  this  area  involve  the  use  of 
information  infrastructure  in  the 
delivery  of  health  and  mental  health 
services,  public  health,  home  health 
care  and  the  provision  of  health 
information  to  the  public. 

Examples  of  projects  may  include,  but 
would  not  be  limited  to:  Telemedicine 
systems  that  off^er  new  approaches  to 
extending  medical  expertise  to  rural  or 
imderserved  urban  areas;  community 
health  information  networks  for  sharing 
clinical,  financial,  and/or  administrative 
information  among  hospitals,  clinics, 
public  health  departments,  and  other 
organizations;  home  health  care  systems 
that  improve  the  care  and  treatment  of 
patients  in  the  home  environment;  and 
networks  or  information  services  aimed 
at  disease  prevention  and  health 
promotion. 

Public  and  Community  Services 

Projects  in  this  area  aim  to  empower 
individuals  and  communities  and  to 
improve  the  delivery  of  services  to 
people  with  a  range  of  social  service 
needs.  This  area  includes  social  services 
such  as  housing,  child  welfare,  food 
assistance,  employment  counseling,  and 
others,  typically  delivered  by  state  and 
local  governments  or  by  community- 
based  non-profit  organizations. 

Examples  of  projects  may  include  but 
would  not  be  limited  to:  Projects  that 


use  information  technology  creatively  to 
promote  self-sufficiency  among 
individuals  and  families;  networks  that 
facilitate  coordination  and  collaboration 
among  public  and/or  community-based 
agencies;  electronic  information  and 
referral  services  that  provide 
information  on  a  variety  of  community- 
based  or  government  services;  projects 
that  make  public  agencies  more 
accessible  and  responsive  to  community 
residents;  electronic  benefits  transfer 
projects;  and  projects  that  employ 
community  or  geographic  information 
systems  to  study  demographic  or 
environmental  trends  and  target 
community  interventions. 

Public  Safety 

Projects  in  this  area  will  seek  to 
increase  the  effectiveness  of  law 
enforcement  agencies,  emergency, 
rescue,  and  fire  departments,  or  other 
entities  involved  in  providing  safety 
services. 

Examples  may  include,  but  would  not 
be  limited  to,  projects  that  facilitate 
information  exchange  among  public 
safety  agencies  located  in  a  single 
geographic  area  to  increase  efficiency 
and  share  resources,  or  those  that 
provide  information  in  a  timely  manner 
to  "first-response  officials,"  such  as 
police  officers,  emergency  medical 
technicians,  and  firefighters.  Other 
examples  could  include  projects  that 
help  public  safety  agencies  provide 
community  outreach  services,  projects 
that  develop  innovative  ways  to  share 
scarce  spectrum  resources,  and  projects 
that  aim  to  increase  the  safety  and 
security  of  children. 

TIIAP  will  support  projects  that 
promote  the  accessibility  and  usability 
of  the  Nn  for  persons  with  disabilities. 
Such  projects  are  expected  to  fall  under 
one  of  the  five  application  areas 
described  above. 

The  Guidehnes  booklet  provides  more 
information  on  selecting  an  application 
area  for  your  application. 

Evaluation  Criteria 

Reviewers  will  evaluate  each 
application  using  the  following  equally 
weighted  criteria: 

1.  Project  Purpose 

Each  application  will  be  rated  on  the 
purpose  of  the  project  and  its  potential 
contribution  to  our  national 
understanding  of  how  the  Nil  can  be 
used  to  benefit  the  public.  The  proposal 
must:  (1)  Clearly  define  a  specific 
problem  (or  problems)  within  the 
community;  (2)  propose  a  credible 
solution  that  employs  information 
infrastructure  services  and  technologies; 
and  (3)  identify  realistic,  measurable 


outcomes  that  are  expected  as  a  result 
of  the  project.  These  three  elements — 
problem,  solution,  and  outcome  must  be 
clearly  described  and  the  connections 
among  them  must  be  convincing. 
Reviewers  will  examine  the  degree  to 
which  the  proposed  project  supports 
NTIA's  funding  priorities  as  outlined 
earlier  in  this  Notice  and  will  verify  that 
the  scope  of  the  project  meets  TRAP'S 
eligibility  criteria.  Reviewers  will  assess 
the  overall  significance  of  the  proposed 
project — the  degree  to  which  it  is 
innovative  and  has  the  potential  to  serve 
as  a  national  model  that  other 
commimities  could  follow. 

2.  Project  Feasibility 

Each  application  will  be  rated  on  the 
overall  feasibility  of  the  proposed 
project  and  its  plan  of  implementation. 
In  assessing  project  feasibility, 
reviewers  will  focus  on  the  following 
issues:  The  technical  approach;  the 
qualifications  of  the  applicant  team;  the 
proposed  budget  and  implementation 
schedule;  and  the  applicant's  plan  for 
sustaining  the  project  beyond  the  grant 
period. 

The  technical  approach  should  be 
consistent  with  the  vision  of  a 
nationwide,  seamless,  interactive 
network  of  networks  and  must  therefore 
address  issues  of  interoperability ''  and 
scalability.  *•  Proposals  must  specify  in 
detail  how  the  proposed  system  would 
work,  how  it  would  operate  with  other 
systems,  the  technological  alternatives 
that  have  been  examined,  and  the  plans 
for  the  maintenance  and/or  upgrading  of 
the  system.  Applicants  are  expected  to 
make  use  of  existing  infrastructure  and 
commercially  available 
telecommunications  services,  unless 
extraordinary  circumstances  require  the 
construction  of  new  network  facilities. 

Applicants  must  describe  the 
qualifications  of  the  project  team, 
including  the  applicant  and  its  partners, 
to  show  that  they  have  the  resources, 
expertise,  and  experience  necessary  to 
undertake  the  project  and  complete  it 
within  the  proposed  period. 

Reviewers  will  analyze  the  budget  in 
terms  of  clarity  and  cost -effectiveness. 
The  proposed  budget  must  be 
appropriate  to  the  tasks  proposed  and 
sufficiently  detailed  so  that  reviewers 


'The  condition  achieved  among  information  and 
communication  systems  when  infoimation  (i.e., 
data,  voice,  image,  audio,  or  video)  can  be  easily 
and  cost-effectively  shared  across  acquisition, 
transmission,  and  presentation  technologies, 
equipment,  and  services. 

■"Scalability"  refers  to  the  ability  of  a  system  to 
accommodate  a  significant  growth  in  the  size  of  the 
system  (i.e.,  services  provided,  end  users  served) 
without  the  need  for  substantial  redesign.  A 
scalable  approach  that  is  demonstrated  on  a  small 
scale  can  also  be  applied  on  a  laiger  scale. 
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can  easily  understand  the  relationship 
of  items  in  the  budget  to  the  project 
narrative.  In  addition  to  a  clear  and 
well-justified  budget  proposal,  each 
application  should  contain  a  proposed 
implementation  schedule  that  identifies 
major  project  tasks  and  milestones. 
Reviewers  will  also  examine  the 
potential  viability  of  the  proposed 
project  beyond  the  grant  period. 
Applicants  should  therefore  present  a 
credible  plan,  including  a  discussion  of 
anticipated  ongoing  expenses  and 
potential  sources  of  non-federal  funds, 
to  sustain  the  project  after  completion  of 
the  grant.  In  evaluating  the  plan, 
reviewers  will  consider  the  economic 
circumstances  of  the  community  or 
communities  to  be  served  by  the 
proposed  project. 

3.  Community  Involvement 

Each  application  will  be  rated  on  the 
overall  level  of  community  involvement 
in  the  development  of  the  project  and 
the  implementation  of  the  proposed 
project.  Reviewers  wrill  pay  particular 
attention  to  the  partnerships  involved, 
the  strength  and  diversity  of  support  for 
the  project  within  the  community,  and 
the  support  for  the  project's  end  users. ' 

Community  involvement  must 
include  the  development  of 
partnerships  among  unaffiUated 
organizations,  from  the  public,  non- 
profit, or  private  sectors,  as  an  integral 
part  of  each  project.  Partnerships  must 
be  clearly  defined,  mutually  beneficial, 
and  the  commitments  well  documented 
in  the  application. 

Reviewers  will  examine  the  steps  the 
apphcant  has  taken  in  involving  a  wide 
variety  of  community  stakeholders  in 
the  planning  of  the  project  and  the  plans 
for  ongoing  community  involvement  in 
the  project's  implementation.  Each 
application  should  contain  evidence  of 
demand,  from  the  community,  the  end 
users,  and  the  potential  beneficiaries, 
for  the  services  that  the  proposed 
project  would  provide. 

Reviewers  will  consider  the  degree  of 
attention  paid  to  the  needs,  skills, 
working  conditions,  and  living 
environments  of  the  targeted  end  users. 
Plans  for  training  end  users,  upgrading 
their  skills,  and  building  community 
awareness  and  knowledge  of  the  project 
must  be  clearly  delineated  and  the 
application  should  include  evidence  of 
a  significant  degree  of  end-user 


*  An  end  user  is  one  who  customarily  employs  or 
seeks  access  to.  rather  than  provides,  information 
infrastructure.  An  end  user  may  be  a  consumer  of 
information  (e.g..  a  member  of  the  public  employing 
8  touch-screen  public  access  terminal):  may  be 
involved  in  an  interactive  conununication  with 
other  end  users;  or  may  use  information 
infrastructure  to  provide  services  to  the  public 


involvement  in  the  design  and  planning 
of  projects.  NTIA  expects  applicants  to 
safeguard  the  privacy  of  the  end  users 
and  beneficiaries  ■"  of  the  project.  Where 
relevant,  proposals  must  address  the 
privacy  and  confidentiality  of  user  data. 
For  example,  an  applicant  proposing  a 
project  deaUng  with  individually 
identifiable  information  (e.g.,  student 
grades,  medical  records)  will  be 
required  to  describe  the  technical  and 
policy  mechanisms  to  be  used  for 
protecting  the  confidentiality  of  such 
information  and  the  privacy  of  the 
individuals  involved. 

4.  Reducing  Disparities 

Every  project  proposed  to  TIIAP 
should  target  underserved  communities 
specifically  and/or  reach  out  to 
underserved  groups  within  a  broader 
community.  Each  appUcation  will  be 
rated  according  to  the  degree  to  which 
the  proposed  project  will  serve  to 
reduce  disparities  in  access  to 
information  infrastructure  technologies 
and  services.  Reviewers  will  assess  each 
application  by  examining  evidence  of 
community  need  and  the  applicant's 
proposed  strategies  for  overcoming 
traditional  barriers  to  access.  Disparities 
in  access  must  be  clearly  described  and 
supported  by  specific  quantitative  data. 
Beyond  providing  service  to 
underserved  communities,  each 
application  should  also  propose 
strategies  for  reaching  out  to  targeted 
groups  and  for  tailoring  any  services  to 
their  specific  needs  and  circumstances. 
These  strategies  should  reflect  an 
understanding  of  why  the  barriers 
currently  exist  and  a  sensitivity  to  the 
learning  mechanisms,  attitudes,  and 
customs  of  the  community.  In  assessing 
community  need,  reviewers  will  also 
consider  the  degree  to  which  TIIAP 
support  is  vital  to  success  of  the  project. 

5.  Evaluation  and  Dissemination 

Each  proposal  must  include  a  plan  for 
evaluating  the  project  and  a 
dissemination  plan  for  sharing 
knowledge  gained  from  the  project. 
Each  application  will  be  rated  on  the 
quality  of  its  evaluation  design  and  its 
potential  to  measure  both  the  outcomes 
of  the  project  and  the  effiectiveness  and 
efficiency  of  the  proposed  solutions  in 
achieving  intended  outcomes.  The 
design  should  include  both  quantitative 
and  quahtative  indicators  and  must 
identify  specific  evaluation  methods 
and  instruments.  The  evaluation  design 
should  also  capture  the  lessons  learned 


during  the  project  that  will  serve  as 
pragmatic  how-tos  for  others  interested 
in  replicating  or  adapting  the  project  in 
other  communities. 

Applications  must  include  the 
qualifications  of  any  proposed 
evaluators  and  sufficient  funds  in  the 
budget  to  perform  a  thorough  and  useful 
evaluation  of  the  project. 

Reviewers  will  also  examine  the 
appHcant's  plan  for  disseminating  the 
knowledge  gained  as  a  result  of 
implementing  the  project.  Applicants 
must  demonstrate  a  willingness  to  share 
information  about  their  projects  with 
interested  projects,  to  host  site  visits, 
and  to  participate  in  demonstrations. 
The  project  budget  should  also  include 
adequate  funds  to  support  proposed 
dissemination  activities. 

Selection  Process 

NTIA  will  publish  a  notice  in  the 
Federal  Register  listing  all  applications 
received  by  TIIAP.  Listing  an 
application  in  such  a  notice  merely 
acknowledges  receipt  of  an  application 
that  will  compete  for  funding  with  other 
applications.  Publication  does  not 
preclude  subsequent  return  or 
disapproval  of  the  application,  ncM-  does 
it  ensure  that  the  application  will  be 
funded. 

(a)  Each  eligible  application  will  first 
be  reviewed  by  a  panel  of  outside 
readers,  who  have  demonstrated 
expertise  in  both  the  programmatic  and 
technological  aspects  of  the  application. 
The  review  panels  will  evaluate 
applications  according  to  the  evaluation 
criteria  provided  in  this  Notice  and 
make  non-binding  recommendations  to 
the  program  staff.  Working  with  the 
staff,  the  TIIAP  Director  prepares  and 
presents  a  slate  of  recommended  grant 
awards  to  the  Office  of 
Telecommimications  and  Information 
Applications"  (OTIA) "  Associate 
Administrator  for  review  and  approval. 

The  Director's  recommendations  and 
the  Associate  Administrator's  review 
and  approval  will  take  into  account  the 
following  selection  factors: 

1.  The  evaluations  of  the  outside 
reviewers; 

2.  The  geographic  distribution  of  the 
proposed  grant  awards; 

3.  The  variety  of  technologies  and 
strategies  employed  by  the  proposed 
grant  awards: 

4.  The  extent  to  which  the  proposed 
grant  awards  represent  a  reasonable 


'oProject  beneficiaries  are  those  individuals  or 
organizations  deriving  beneflts  6t>ra  a  project's 
outcome(s).  A  project  beneficiary  may  also,  but  not 
necessarily,  be  a  project  end  user. 


■  ■  The  onice  of  Telecommunication  and 
Information  Applications  is  the  division  of  the 
National  Telecommunications  and  Information 
Administration  that  supervises  JnTTIA's  grant  awards 
programs,  the  Telecommunications  and  Information 
Infrastructure  Assistance  Program  and  the  Public 
Telecommunications  Facilities  Program. 
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distribution  of  funds  across  application 
areas: 

5.  The  promotion  of  access  to  and  use 
of  the  information  infrastructure  by 
rural  communities  and  other 
underserved  groups; 

6.  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and 

7  The  availability  of  funds. 

(b)  Upon  approval  by  the  OTIA 
Associate  Administrator,  the  Director's 
recommendations  will  then  be 
presented  to  the  Selecting  OfBcial,  the 
NTIA  Administrator.  The  NTIA 
Administrator  selects  the  applications  to 
be  negotiated  for  possible  grant  award 
taking  into  consideration  the  Director's 
recommendations  and  the  degree  to 
which  the  slate  of  applications,  taken  as 
a  whole,  satisfies  the  selection  factors 
described  above  and  the  program's 
stated  purposes  as  set  foilh  in  the 
section  entitled  "Program  Purposes." 

After  applications  have  been  selected 
in  this  manner,  negotiations  will  take 
place  between  TIIAP  staff  and  the 
applicant.  These  negotiations  are 
intended  to  resolve  any  differences  that 
exist  between  the  applicant's  original 
request  and  what  THAP  proposes  to 
fund  and,  if  necessary,  to  clarify  items 
in  the  application.  Not  all  applicants 
who  are  contacted  for  negotiation  will 
necessarily  receive  a  TEAP  award.  Final 
selections  made  by  the  Administrator 
will  be  based  upon  the 
recommendations  by  the  Director  and 
the  OTIA  Associate  Administrator  and 
the  degree  to  which  the  slate  of 
applications,  taken  as  a  whole,  satisfies 
the  program's  stated  purposes  as  set 
forth  in  the  section  entitled  "Program 
Purposes,"  upon  the  conclusion  of 
negotiations. 

Eligible  Costs 

Eligible  Costs 

Allowable  costs  inciured  under 
approved  projects  shall  be  determined 
in  accordance  with  applicable  federal 
cost  principles,  i.e.,  0MB  Circular  A-21. 
A-87,  A-122,  or  appendix  E  of  45  CFR 
part  74.  If  included  in  the  approved 
project  budget,  TUAP  will  allow  costs 
for  personnel,  fringe  benefits,  computer 
hardware  and  software,  other  end-user 
equipment,  telecommimication  services 
and  related  equipment,  consultants  and 
other  contractual  services,  travel,  rental 
of  office  equipment,  fumitiu«  and 
space,  supplies,  etc.  that  are  reasonable 
and  directly  related  to  the  project.  Costs 
associated  with  the  construction  or 
major  renovation  of  buildings  are  not 
eUgible.  WhUe  costs  for  the  construction 
of  new  network  facilities  are  eligible 
costs,  applicants  are  expected  to  make 


use  of  existing  infirastructure  and 
commercially  available 
telecommunications  services.  Only 
imder  extraordinary  circumstances  will 
the  construction  of  new  network 
facilities  be  approved.  Costs  of  the 
professional  services,  such  as 
instruction,  counseling,  or  medical  care, 
provided  via  a  network  supported 
through  this  program  are  not  eligible. 

Note  that  costs  that  are  ineligible  for 
TIIAP  support  may  not  be  included  as 
part  of  the  applicant's  matching  fund   . 
contribution. 

Indirect  Costs 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  federal  agency 
or  100  percent  of  the  total  proposed 
direct  costs  dollar  amount  in  the 
application,  whichever  is  less. 

Award  Period 

Successful  applicants  will  have 
between  12  and  36  months  to  complete 
their  projects.  While  the  completion 
time  will  vary  depending  on  the 
complexity  of  the  project,  applicants 
should  take  special  care  to  justify  a 
project  lasting  longer  than  24  months. 

Waiver  Authority 

It  is  the  general  intent  of  NTIA  not  to 
waive  any  of  the  provisions  set  forth  in 
this  Notice.  However,  under 
extraordinary  circimistances  and  when 
it  is  in  the  best  interest  of  the  federal 
government.  NTIA,  upon  its  own 
initiative  or  when  requested,  may  waive 
the  provisions  in  this  Notice.  Waivers 
may  only  be  granted  for  requirements 
that  are  discretionary  and  not  mandated 
by  statute.  Any  request  for  a  waiver 
must  set  forth  the  extraordinary 
cirounstances  for  the  request  and  be 
included  in  the  application  or  sent  to 
the  address  provided  in  the  ADDRESSES 
section  above.  NTIA  will  not  consider  a 
request  to  waive  the  application 
deadline  for  an  application  until  the 
application  has  been  received. 

Other  Information 

Electronic  Information 

Information  about  NTIA  and  TUAP, 
including  this  dociunent  and  the 
Guidelines,  can  be  retrieved 
electronically  via  the  Internet  using  the 
World  Wide  Web.  To  reach  the  WWW 
server,  use  http://www.ntia.doc.gov  to 
reach  the  NTIA  Home  Page  and  follow 
directions  to  locating  information  about 
TUAP.  TUAP  can  also  be  reached  via 
electronic  mail  at  tiiapdntia.doc.gov. 


Application  Forms 

Standard  Forms  424  (0MB  Approval 
Number  0348-0044),  Application  for 
Federal  Assistance;  424A  (0MB 
Approval  Number  0348-0043),  Budget 
Information — Non-Construction 
Programs;  and  424B  (0MB  Approval 
Number  0348-0040).  Assurances — Non- 
Construction  Programs,  (Rev  4-92),  and 
other  Department  of  Commerce  forms 
shall  be  used  in  applying  for  financial 
assistance.  These  forms  are  included  in 
the  Guidelines,  which  can  be  obtained 
by  contacting  NTIA  by  telephone,  fax.  or 
electronic  mail,  as  described  in  the 
ADDRESSES  section  above.  TIIAP 
requests  one  original  and  five  copies  of 
the  application.  Applicants  for  whom 
the  submission  of  five  copies  presents 
financial  hardship  may  submit  one 
original  and  two  copies  of  the 
application.  Notwithstanding  any  other 
provision  of  law.  no  person  is  required 
to  respond  to  nor  shall  a  person  be 
subject  to  a  penalty  for  failiue  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
0MB  control  number.  In  addition,  all 
applicants  are  required  to  submit  a  copy 
of  their  application  to  their  state  Single 
Point  of  Contact  (SPOC)  offices,  if  they 
have  one.  (For  information  on 
contacting  state  SPOC  offices,  refer  to 
the  Guidelines.) 

Because  of  the  high  level  of  public 
interest  in  projects  supported  by  TEAP, 
the  program  anticipates  receiving 
requests  for  copies  of  successful 
applications.  Applicants  are  hereby 
notified  that  the  applications  they 
submit  axe  subject  to  the  Freedom  of 
Information  Act.  Applicants  may 
identify  sensitive  information  and  label 
it  "confidential"  to  assist  NTIA  in 
making  disclosure  determinations. 

Type  of  Funding  Instrument 

The  funding  instrument  for  awards 
under  this  program  shall  be  a  grant. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  are 
subject  to  all  applicable  federal  laws 
and  federal  and  Department  of 
Commerce  policies,  regulations,  and 
procedures  applicable  to  federal 
financial  assistance  awards. 

Pre-Award  Activities 

If  an  applicant  incurs  any  project 
costs  prior  to  the  project  stari  date 
negotiated  at  the  time  the  award  is    . 
made,  it  does  so  solely  at  its  own  risk 
of  not  being  reimbursed  by  the 
government.  Applicants  are  hereby 
notified  that,  notwithstanding  any  oral 
or  written  assurance  that  they  may  have 
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received,  tliere  is  no  obligation  on  the 
part  of  the  Department  of  Commerce  to 
cover  pre-award  costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  selected  for 
funding,  the  Department  of  Commerce 
has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  indk^se  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  the  Department  of  Commerce. 

Past  Peiformance 

.  Unsatisfactory  performance  of  an 
applicant  under  prior  federal  financial 
assistance  awards  may  result  in  that 
applicant's  proposal  not  being 
considered  for  funding. 

Delinquent  Federal  Debts 

No  award  of  federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  federal  debt 
until: 

1.  The  delinquent  account  is  paid  in 
full: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

Purchase  of  American-Made  Products 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 

Name  Check  Review 

All  non-profit  applicants  are  subject 
to  a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 


presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
applicant's  management,  honesty,  or 
financial  integrity. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  Debarment  and 
Suspension — Prospective  participants  (as 
defined  at  15  CFR  part  26,  Section  105)  are 
subject  to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the  related 
section  of  the  certification  form  prescribed 
above  applies; 

2.  Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26,  Section  605)  are 
subject  to  15  CFR  part  26,  Subpart  F, 
"Government  wide  Requirements  for  Drug- 
Free  Workplace  (Grants)"  and  the  related 
section  of  the  certification  form  prescribed 
above  applies; 

3.  Anti-Lobbying — Persons  (as  defined  at 
15  CFR  part  28,  Section  105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated  funds  to 
influence  certain  federal  contracting  and 
financial  transactions,"  and  the  lobbying 
section  of  the  certification  form  prescribed 
above  applies  to  applications/bids  for  grants, 
cooperative  agreements,  and  contracts  for 
more  than  $100,000,  and  loans  and  loan 
guarantees  for  more  than  $150,000,  or  the 
single  family  maximum  mortgage  limit  for 
affected  programs,  whichever  is  greater;  and 

4.  Anti-Lobbying  Disclosure — Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  in  connection  with  a  covered 
federal  action,  such  as  the  awarding  of  any 
federal  contract,  the  making  of  any  federal 
grant,  the  making  of  any  federal  loan,  the 
entering  into  of  any  cooperative  agreement, 
or  the  extension,  continuation,  renewal. 


amendment,  or  modification  of  any  federal 
contract,  grant,  loan,  or  cooperative 
agreement  using  any  funds  must  submit  an 
SF-LLL,  "Disclosure  of  Lobbying  Activities" 
(0MB  Control  Number  0348-0046),  as 
required  undo'  IS  CFR  part  28,  appendix  B. 

Lower  Tier  Certifications 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001. 

Intergovernmental  Review 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs."  It  has  been  determined  that 
this  notice  is  a  "not  significant"  rule 
under  Executive  Order  12866. 
Larry  Irving, 

Assistant  Secretary  for  Communications  and 

Information. 

(FR  Doc.  97-1727  Filed  1-26-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51849;  FRL-657S-4] 

Certain  Chemicals;  Piwnanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
docimient  contains  notices  received 
from  March  1, 1996  to  March  31, 1996. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-518491"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Docimient  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St..  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPPTS-51849J.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC.  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
HotlineOepamail.epa.gov. 


SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly.  EPA 
is  required  to  provide  periodic  status 
reports  of  all  diemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "(OPPTS- 
51849]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  Rm.  NEM-B607.  401  M  St..  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic0epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  slunmaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential:  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  Comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received:  and  (11)  Notices  of 
Commencement  to  manufacture/import. 
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1. 128  Premanufacture  Notices  Received  From:  03/01/96  to  03/31/96 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemcal 

End  Date 

P-96-0753 

03/01/96 

05/30/96 

Champion  Tech- 

(S) Corrosion  inhi)itor  for  oi  and  gas 

(S)  Alkyl  pyhdme;  aMcyldimethylamine; 

nologies 

production  and  pipelines 

bis-2-chloroelhy1  ether 

P-96-0759 

03A)1/96 

05/30/96 

l-I.B.  Fuller  Company 

(S)  Adhesive;  film  coating. 

(G)  Acrylate  functionalized  polyester 

P-96-076a 

03rt)1/96 

05/30/96 

H.B.  Fuller  company 

(S)  Adhesive;  film  coating. 

(G)  Acrylate  functionalized  polyester 

P-96-0761 

03/01/96 

05/30/96 

H.B.  Fuller  Company 

(S)  Adhesive;  film  coating. 

(G)  Acrylate  functionalized  polyester 

P-96-0762 

03A)1/96 

05/30/96 

H.B.  Fuller  Company 

(S)  Adhesive;  film  coating. 

(G)  Acrylate  functionalized  polyester 

P-96-0763 

03«)1/96 

05/30/96 

H.B.  Fuller  Company 

(S)  Adhesive;  film  coating. 

(G)  Acrylate  functionalized  polyester 

P-96-0764 

03/07/96 

06/05/96 

Moore  Business 

(S)  Intermediate  to  be  converted  to  a 

(S)   Elemental   assay  and  ftir  corv 

Forms  &  Systems 

paper  additive. 

firmed         intermedete:         1  (3/i)- 

Division 

isobenzofuranone,                   3-(4- 
(dwthyiamino)-2-hydroxyphenyt}-3- 
(2-hydroxy-1  -naphthalenyl) 

P-96-0765 

03rt)7/96 

06/05/96 

CBI 

(S)  Catalyst  for  polyurethane  foam 
manufacture 

(G)  Mono  and  dhamine/acid  saN 
cartMxylates 

P-96-0766 

03A)7/96 

06A>5/96 

CBI 

(S)  Surfactant  in  polyurethane  team 
manufacture 

(G)  Minor  component  of  uax-6180, 
niax  surfactants  1-540  J-680 

P-96-0767 

03/06/96 

06/04/96 

Ciba-Geigy  Corpora- 
tion, Textile  Prod- 
ucts Division 

(G)  Textile  dye                ^ 

(G)  Substituted  pyridme  azo  sub- 
stituted phenyl 

P-9&-0768 

03/06/96 

06A)4«6 

CBI 

(G)  Component  of  coating  with  dis- 
persive use 

(G)  Aceto  acetylated  polyester 

P-96-0769 

03/07/96 

06A)5«6 

CBI 

(S)  Organic  pigment  for  automotive 

and  Industrial  coatings 

(G)  Naphthaienecaiboxanwle.  N- 
(substituted  phenyl)-[(substituted 
phenyl]  azo)-hydtDxy- 

P-96-0770 

03A)7/96 

06A)5/96 

CBI 

(S)  Orginic  pigment  for  automotive 
and  industnal  coatings 

(G)  Naphthalene  caiboxamide,  14- 
(substituted  phenylHIsubstituted 
phenyl]  azc^-hydroxy- 

P-96-0771 

03A)8/96 

06A)6/96 

CBI 

(G)  Chemical  intermediate 

(G)  Macrocyclic  hydroperoxide 

P-96-0772 

03A)8/96 

06A)6/96 

Champion  Tech- 

(S) Used  as  a  down-hote  fluid-loss 

(S)  Cellulose.  2-hydroxyethyl  ether. 

• 

nologies 

additive  for  oil  well  stimulation 

reaction  products  with  ethenyl 
phosphonic  acid,  calcium  magne- 
sium salts;  cellulose,  2- 
.hydroxyelhyl  ether,  reaction  product 
with  ettwnyl  phosphonn  acid,  zinc 
salts;  cellulose,  2-hydroxyethyl 
ether,  reaction  products  with  eth- 
enyl phosphonic  acid,  calcium  salts 

P-96-0773 

03A)8/96 

06«2«6 

Cit)a-Geigy  Corpora- 

(G) Textile  dye 

(G)    Substitued    pyridNie    azo    sub- 

tion, Textile  Prod- 

stituted phenyl 

ucts  Division 

P-96-0774 

03/08/96 

06A)6/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modified  hydrocait)on  resin 

P-96-0775 

03/08/96 

06A)6/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modmed  hydrocaftxxi  resin 

P-96-0776 

03A)fr'96 

06A)6/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modified  hydrocartxxi  resin 

P-96-0777 

03/08/96 

06A)6/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modified  hydrocartwn  resin 

P-96-0778 

03A)8/96 

06/06/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modified  hy(»ocarbon  resin 

P-96-0779 

03/08/96 

06/06/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modified  hydrocartion  resin 

P-96-0780 

03A)8/96 

06A)6/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modmed  hydrocartnn  resin 

P-96-0781 

03A)8/96 

06/06/96 

CBI 

(S)  Resin  tor  adhesives 

(G)  Modified  hydrocarbon  resin 

P-96-0782 

03A)8/96 

06/06/96 

CBI 

(S)  Resin  for  adhesives 

(G)  Modified  hydrocarbon  resin 

P-96-0783 

03/11/96 

06/03/96 

Monsanto  Company 

(S)  Nyton  polymer  additive 

(G)  Sulfonated  aromatic  add  with 
diamine 

P-96-0784 

03/11/96 

06A)3/96 

Monsanto  Company 

(S)  Stain  inhibitor  for  nylon  fibers 

(G)  Sulfonated  nylon  copolymer 

P-9&-0785 

03/11/96 

06A)9/96 

Dow  Coming 

(S)  Sitoxane  cure  catalyst 

(G)  Tetraakoxytitanate 

P-96-0786 

03/12/96 

06/10/96 

CBI 

(S)  Releasing  oil 

(G)  Heptadecafkjoroundecyl 
fluorosilicone 

P-9&-0787 

03/12/96 

06/10/96 

Cytec  Industries 

(G)  To  catalyze  the  reaction  between 

(S)  Phosphonium,  octadecyltriotyl-,  io- 

X 

two  or  more  chemical  species  ds- 
solved  in  immiscribe  ,  usually  liq- 
uid, phases 

dkte(9ci) 

P-96-0788 

03/13«6 

06/11/96 

CBI 

(G)  Binder 

(S)  Polymer  of:  phenol;  2-propanone, 
reaction  products  with  phenol; 
formaldehyde 

P-96-0789 

03/12/96 

06/10/96 

Engelhard  Corporation 

(S)  As  an  organic  poigment  in  plas- 
tics, coating  and  inks 

(G)  Metallized  azo  yellow  pigment 

P-9&-0790 

03/08/96 

06W6/96 

ChampKX)  Tech- 

(S)  Used  as  a  down^ioie  fluid-loss 

(S)  CeUidose,  2-hydroxyethyl  ether. 

iiului^ 

addMve  for  oil  well  stimulation 

reaction  products  with  ethenyl 
phosphonic  acid,  calcium  magne- 
sium salts 

VOL 
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Case  No. 

Received 
Date 

Projected 

htotice 
End  Date 

Manufacturer/Importer 

Um 

*  Chemical 

6  2 

P-96-0791 

03/08/96 

06/0^96 

Ctiampion  tech- 
nologies 

(S)  Used  as  a  dowrvhole  fluM-toss 
additive  for  oil  well  stimulation 

(S)  Cellutose,  2-hydroxyelhyi  ether, 
reaction    products    with    ethenyl 

phosphonic  ackj,  zinc  salts 

P-96-0792 

03mBJ96 

06/06/96 

Champion  Tech- 
nologies 

(S)  Used  as  a  downvhoie  fluid-toss 
additive  for  oil  well  stimulation 

(S)  Cellutose.  2-hydroxyethyl  ether, 
reaction    products    with    ethenyl 
phosphonic  acid,  catoium  salts 

P-9&-0793 

03/11/96 

06A)9/96 

CBI 

(G)  Processing  akj 

(G)  Satt  of  a  fatty  add-amine  reactton 
product 

P-96-0794 

03/11/96 

06/09/96 

CBI 

(G)  Processing  aid 

(G)  Derivative  of  a  fatty  alkytoiamine 

•■         P-9&-0795 

03/11/96 

06/09/96 

CBI 

(G)  Processing  aid 

(G)  Mixed  fatty  alkykliamines.  salt 

ISS 

P-96-0796 

03/11/96 

06/09/96 

CBI 

(G)  Processing  aid 

(G)          Derivative          of         fatty 
alkanepoiyamine 

■        ^B^        ^»^ 

P-96-0797 

03/11/96 

06A)9/96 

CBI 

(G)  Processing  aid 

(G)    Salt    of    a    modmed    taltow 
alkanepoiyamine 

P-9&^798 

03/11/96 

06/09/96 

3m  Company 

(S)  FHm  forming  polymer 

(G)  Polyurethane  polymer 

P-96-0799 

03/12/96 

06/1  Q«6 

Fiber-Resins  Corpora- 

(S) Potting  con^XMjnd 

(G)  Aromatic  isocyanate  prepolymer 

1  7 

P-96-0800 

03/12/96 

06/10/96 

tion 
Fiber-Resins  Corpora- 

(S)  Castable  urethane 

(G)  Aliphatic  isocyanate  prepolymer 

P-96-0801 

03/1 2«6 

06/10/96 

UVII 

Fiber-Resins  Corpora- 
tion 

(S)  To  make  a  nrxM  used  to  cast 
tools 

(G)  Aromatk:  isocyanate  prepolymer 

P-96-0802 

03/12/96 

06/10/96 

3M  Company 

(G)  Binder  resin 

(G)  Caprolactone  polyurethane 

P-96-0803 

03/13/96 

06/11/96 

High  Point  Chemical 
Corporation 

(G)  Acid  generator  for  PH  control  of 
dyet>ath 

(G)  Organto  fomiate 

P-96-0804 

03/13/96 

06/11/96 

High  Point  Chemical 
Corporation 

(G)  Acid  generator  for  PH  control  of 
dyebath 

(G)  Organic  formate 

■            m 

P-96-0805 

03/13/96 

06/11/96 

CBI 

(S)  Site  limited  intermediate 

(G)           Propanenitrile,           3-03- 

\    A 

(alkytoxy)propyllaminol- 

■  W^^V  ^_  ^^^^^^^H 

P-96-O806 

03/1 2«6 

06/10/96 

Rber-Resins  Corpora- 

(S) To  make  a  nmkl  used  to  cast 

(G)  Aromatic  isocyanate  prepolymer 

tion 

tools 

P-96-0807 

03/13/96 

06/11/96 

CBI 

(G)  Processing  aid 

(G)  Salt  of  a  fatty  alkylamine  deriva- 
tive 
(G)  Derivative  of  a  nrwdified  alkaH 

2  7 

P-96-0808 

03/13/96 

06/11/96 

CBI 

(G)  Processing  aid 

lignin  reactton  product 

P-96-0809 

03/14/96 

06/12/96 

CBI 

(G)  Open  non  dispersive 

(G)  Sulfated  sorbitan  derivative 

R-46-0810 

03/14/96 

06/12/96 

CBI 

(G)  Industrial  coating  for  open,  norv 
dteperive  use 

(G)  Acrytate  functtonal  polyurethane 
resin 

P-9&-0ei1 

03/14/96 

06/12/96 

Mitsubishi  Chemical 
Industries  Inc. 

(S)  Chelating  agent 

(G)  Phosphonic  add  compound 

P-96-0812 

03/15/96 

06/13/96 

Great  Lakes  Chemical 
Company 

(S)  An  antnxidant  additive  for  lubri- 
cants and  oils;  an  antioxidant  addi- 
tive for  plastKS  and  rubber  mate- 
nals 

(G)  Mediator  in  enzyme  catalyzed  re- 
actions 

(G)  Substituted  benzene  propanoto 
acid,  alkyl  ester 

1997 

P-96-0813 

03/15/96 

06/13/96 

CBI 

(G)  Phenolhiazine  derivative 

P-96-0814 

03/13/96 

06/11/96 

Unitika  America  Cor- 

(S) Additive  in  polymer. 

(S)  Magnesium  sodium  fluoride  sili- 

poration 

cate  (mg5na2f4(si205)4) 

P-96-0ei5 

03/18/96 

06/16/96 

Essex  Spedatty  Prod- 
ucts. Inc. 

(S)  Polymer  catalyst  used  in  sealant 
manufacturing 

(G)     Isocyanate     functional     pol- 
ypropylene and  polyethylene  catelyst 

P-96-0ei8 

03/18/96 

06/16/96 

Nippon  Zeon  o(  Amer- 
ica, Inc. 

(G)  Photosensitive  resin  composition 

(G)      Half      esterified      maleirvzed 
polytiutadiene 

P-96-0817 

03/15/96 

06/13/96 

CBI 

(S)  Organic  synthesis  intermediate 

(G)     2-substituted     phenol     -4-<2- 
aminoethyl)    sulfonamide,    hydro- 

chloride 

P-96-0ei8 

03/15/96 

06/13/96 

CBI 

(G)  Detergent  adcitive 

(G)  Substitutod  aryl  dtoarboxylic  acid/ 
dtol  copolymer 

P-96-0619 

03/15/96 

06/13/96 

CBI 

(S)  Organic  synthesis  intermeddle 

(G)                  1-Hydroxy-2-nitrcHH2- 

aminoeihyl)    benzene    derivative. 

f*-9S-0620 

03/1 S^ 

06/13/96 

CBI 

(S)  Binder  resin  in  overpnot  lacquers; 
binder  resin  in  cold  seal  release 

(G)  Fatty  acidB,  Cirunsald.,  dbners 
polymers  with  elhylenodwimine,  a 
monobasic  acid  and  a  chamne. 

P-96-0B2^ 

03/15/96 

06/1 3«6 

CBI 

(S)  Laminalinh  adhesive 

(G)    Polyester   polyurethane    meih- 
(G)  Quaitemary  ammonium  saN  of 

P-96-0622 

03«y96 

06/18/96 

Laner  wonowKie  inc. 

(G)  The  pmn  substance  is  for  use  as 

a  component  of  toner  for  copiers 

fluorinated  aldykvyf  amide 

0000196 

06/18^6 

Champion  Tech- 

(S)  Corrosion  inhi>itor  for  oi  and  gas 
productton  and  pipelines 

(S)  PyridmuUn.  aKyI  1-{2-{2-(C„-,«- 
o)elhoxyMhyqderivs.,  dtohtorides 

P-96-0824 

03/18»8 

06/16/96 

Bimax.  Inc 

(S)  Monomer  (polymeric  intermednte)    (G)  Acrytato  ester                                       1 
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Case  No. 

Received 
Date 

Protected 

Notice 
End  Date 

Manufacturer/lmportef 

Use 

Chemical 

P-96-082S 

03/2(V96   - 

06/18/96 

GE  Silicones 

(S)  Uv  stabilizer  for  plastics 

(S)    Methanone,    (4,6^ihydroxy-5-{3- 
(tnfthoxy8iy)propy!l-1  -3-pheny1- 
ene]bis[phenyl 

P-96-0826 

03/2(V96 

06/18/96 

GE  Silicones 

(S)  Intermediate  for  pmn  GE071 

(S)  Methanone.  (4.6-d»)ydroxy-1-3- 
phenytene]bis{phenyl 

P-96-0827 

03/2W96 

06/18/96 

GESificones 

(S)  Intermediate  for  pmn  GE072 

(S)  Methanone.  [4,6-d»iydroxy-5-<2- 
propenylhl  -3i)henylene)b«s|pheny1 

P-96-0828 

03/19/96 

06/17/96 

3M  Company 

(Q)  Binder  resin 

(G)  Caprolactone  polyurethane 

P-96-0829 

03/21/96 

06/18/96 

CBI 

(G)  Open,  nornispersive 

(ui)  AKyi  phospiKxo  salt 

P-96-0830 

03/25/96 

0603/96 

CBI 

(G)  Flame  retardant 

(G)  Flanrte  retardant  acrylic  polymer 

P-96-0831 

03/25/96 

0603/96 

CBI 

(G)  Open,  non-dspersive 

(G)  Polyurethane  dispersion 

P-96-083? 

03/25/96 

0603/96 

CBI 

(G)  Ojien,  non-dtepersive 

(G)  Poiyacrylate  containing  hydroxy! 

P-96-0833 

03f26W 

0604/96 

H.b.  fuller  company 

(S)  Ftoerglasss  sizing 

groups 
(G)  Ester  functionalized  polymer 

P-96-0834 

03/26/96 

0604/96 

Henkel  Corporation 

(G)  Dye  fixative 

(G)  Acrylic  polymer 

P-96-0835 

03/25/96 

06O3«6 

Stepan  Chemical 

Company 
Hoechst  Ceianese 

(G)  Detergent  and  personal  care 

(G)  Sugar  ester 

P-96-0836 

03/25/96 

0603/96 

(S)  Paints  &  varnishes 

(G)  Vegetat)le  fatty  acids,  pentaeryth- 

"    Corporation 

ritol  ester  graft  copolymer,  ammo- 
nium saH 

P-96-0837 

03/26/96 

0604/96 

Elf  Atochem  North 
America,  Inc. 

(G)  Polymeric  film 

(S)  Hydroxytemnnated  1 .3-t)utadiene 
homopoiymer;  (tmettiyl  meta-iso- 
propenyl  benzyl  isocyanate; 
dto(4yNvi  dHaurate 

P-96-0838 

03/26/96 

0604/96 

CBI 

(G)  Polymerization  cootalyst 

(G)  Di-a>cy(-dKdkoxy  silane 

P-96-0839 

03/26/96 

0604/96 

CBI 

(G)  Polymerization  co-catalyst 

(G)  Metal  akyi  dHoride 

P-96-0840 

03/28/96 

0606/96 

Basf  Corporation 

(S)   Chelate   in   cleaning   products; 

(S)               DManine,               UN- 

chelate  in  metal  plating;  chelate  in 
photographic    tiaths;    chelate    in 
water  softening;  chelate  in  pij^ 
paper  bteachmg 

bis(carbooxymelhyl>-,  trisodkim  salt 

P-96-0e41 

03/28/96 

0606/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
t)amic  acid  and  alcohol 

P-96-0842 

03/28/96 

0606/96 

CBI 

(S)  Coalings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bemic  acid  and  alcohol 

P-96-0843 

03/28/96 

0606/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-9&-0644 

03/28/96 

0606/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  vinth 
extended  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-96-0845 

03/28/96 

0606/96 

CBI 

(S)  Coatings        , 

(G)  Polymer  of  polytsocyanate  with 
extended  hydroxy  esters  of  car- 

• 

bamic  acid  and  alcohol 

R-96-0846 

03/28/96 

06OS/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-96-0847 

03/28/96 

0606/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-96-0848^ 

03/28/96 

0606/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 

' 

extended  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-86-0849 

0308/96 

06O6«6 

CBI 

(8)  Coatings 

(G)  Polymar  of  polyisocyanate  with 
extended  hydroxy  esters  of  car- 

P-96-0850 

03C8/96 

0606/96 

CBI 

(S)  Coatings 

bamic  acid  and  alcohol 

{\»)  roiymer  oi  poiyisocyanaie  wnn 

extended  hydroxy  esters  of  car- 

bamic  acid  and  alcohol 

P-9&-0851 

03/28/96 

0606/96 

CBI 

(S)  Coatings 

(G)  Polymer  of  polyisocyanate  with 
axtanded  hydroxy  esters  of  car- 
bamic  acid  and  alcohol 

P-96-08S2 

03C7/96 

0606/96 

CBI 

(S)  Binder  resin  for  hot-mall  jet  maif(- 
mgink 

(S)  Fatly  adds,  Cit-unsaturated 
(flmers,  hydrogenated,  reaL4iuii 
products  with  Cu  aks.  and 
hexamslhylenedianvne 

^-96-0653 

0307/96 

06OS/96 

CBI 

(G)  Open,  non-drapersive 

(G)  AKphMic  polymar  salt 
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1. 128  Premanufacture  Notices  Received  From:  03/01/96  to  03/31/96— Continued 

Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemnal 

P-96-0864 

03/27/96 

06/2S/96 

Engelhard  Corporation 

(S)  As  an  organic  pigment  In  plastics 
and  coatings  and  Inks 

(G)  Axo  red  pigment 

P-96-0856 

03/27/96 

06/25/96 

Engeltiard  Corporation 

(S)  As  an  organic  pigment  in  plastics 
and  coatings  and  inks 

(Q)  Axo  red  pigment 

DLjOA_nACA 

03/27/96 

06/2S/96 

Engeltiard  Corporation 

(S)  As  an  organic  pigment  in  plastics 
and  coatings  and  inks 

(G)  Axo  red  pigment 

P-96-0867 

03/27/96 

06/2S/96 

Engelhard  Corporation 

(S)  As  an  organic  pigment  in  plastics 
and  coatings  and  inks 

(G)  Axo  red  pigment 

P-96-0868 

03/28/96 

06/26/96 

CBI 

(S)  Acid  dye  for  cotoring  leather 

(G)  2,7-naphthalenedBulfbnk:  acki  4- 
amino-6^hydroxy-3-8ubstituted  azo- 
6-substituted  azo-,  sodium  salt 

P-M-06R9 

03/27/96 

06/25/96' 

CBI 

(G)  Open,  non-dispersive 

(G)  Aliphatic  polymer  mixed  salt 

P-96-0860 

03/28/96 

06/26/96 

CBI 

(G)  Lutvicant  additive 

(G)  Polyolefin  arrade  alkeneamine 

P-«6-0e61 

03/28/96 

06/26/96 

NOF  America  Cor- 
poration 

(S)  Compatit)ifzing  agent  for  polymer 
ttends 

(G)  Acrylate  polymer 

03/28/96 

06/26/96 

CBI 

(G)  Open,  non^ispersive 

(G)  Polyurethane  dtepersnn 

P-96-0fl63 

03/28/96 

06/26/96 

CBI 

(G)  Open,  norxSspersive 

(G)  Aqueous  hydroxyHsearing  poly- 

P-98-0864 

03/28/96 

06/26/96 

CBI 

(G)   Raw  material  for  coatings  for 

(G)  Add  curing  acryfc  dtepersion 

OL-Oft-AAAC 

03/29/96 

06/27/96 

CBI 

(G)  Polymeric  cotorant 

(o;        cnromopnore        substituted 

polyoxyalcylene  tint 

P-96-0e66 

03/29/96 

06/27/96 

CBI 

(G)  Processing  akl 

(G)  Derivative  of  substituted 
carbomonocydfc  carboxyKc  anid- 
amine  delation  stream  byproduct 
reaction  product 

P-96-0867 

03/29/96 

06/27/96 

CBI 

(G)  Processing  aid 

(G)  Derivative  of  a  modffied  taH  oil 
polyalcytene  pofyamme 

P-96-0e68 

03/29/96 

06/27/96 

CBI 

(G)  Processing  aid 

(G)  Satt  of  the  reaction  product  of 
kraft  lignin,  mixed  fatty  adds  and 
ethyleneamines 

03/29/96 

06^7/96 

CBI 

(G)  Chemwal  intemiediate  with  de- 
structiveuse 

(G)ModHied  polyester  dkil 

P-86-0e70 

03/29/96 

06/27/96 

CBI 

(G)  ChemKal  inlemrtediate  with  de- 
structive use 

(G)  ModHied  polyester  did 

P-96-0e71 

03/29/96 

06/27/96 

CBI 

(G)  Chemnal  inlermedMte  with  de- 
structive use 

(G)  Moduid  polyester  dni 

P-»-0672 

03/29/96 

06/27/96 

CBI 

(G)  Film  addHive 

(G)  Substituted  imidazole 

p-«6-ue/3 

03/29/96 

06^27/96 

CBI 

(G)  Chemical  intermediate  (destruc- 
tive) 
(G)  Component  of  coaling  with  open 

(G)  Substituted  irddazde 

P-96-0e77 

03/29/96 

06C7/96 

CBi 

(G)  Polyurethane  acrylate 

P-«6-0e78 

03/29/96 

06/27/96 

CRI 

U9C 

(G)  Component  of  coating  with  open 

USA 

(G)  Polyurethane  acrylate 

P-96-0879 

03/29/96 

06^7/96 

CBI 

(G)  Component  of  coating  with  open 

(G)  Polyurethane  acrylate 

P-96-0680 

03/29/96 

06/27/96 

CBI 

U9V 

(G)  Component  of  coating  with  open 

IMA 

(G)  Polyurethane  acrylate 

P-9fr-Oe81 

03/29/96 

0607/96 

CBI 

U9v 

(G)  Component  of  coating  with  open 

IMA 

(G)  Polyurethane  acrylate 

P-96-0882 

03/29/96 

06/27/96 

CBI 

U3V 

(G)  Component  of  coating  with  open 

IIRA 

(G)  Polyurethane  acrylate 

P-96-0883 

03A29/96 

06/27/96 

CBI 

(G)  Component  of  coating  with  open 

■ISA 

(G)  Polyurethane  acrylate 

P-96-0684 

03/29/96 

06/27/96 

CBI 

U9V 

(G)  Component  of  coaling  with  open 

IMA 

(Q)  Polyurethane  acrylate 

P-fl6-0e8S 

03/29/96 

06/27/96 

CBI 

(G)  Component  of  coating  with  open 

IKKA 

(G)  Polyurethane  acrylate      ^ 

P-96-0e86 

03/29/96 

06/27/96 

CBI 

U9Q 

(G)  Component  of  coating  with  open 

IISA 

(G)  Polyurethane  acrylate 

P-96-0887 

03/29/96 

06/27/96 

CBI 

U3V 

(G)  Component  of  coating  with  open 

llfiA 

(G)  Polyurethane  acrylate 

P  9d  0888 

L 

03/29/96 

06/27/96 

CBI 

(G)  Component  of  coating  with  open 
use 

(G)  Pdyurethme  acrylate 
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II.  52  Notices  of  Commencement  Received  From:  03/01/96  to  03/31/96 

Commence- 

Case  No. 

Received  Date 

Oate 

Chetnical 

P-92-1292 

03/26/96 

03/17/96 

(S)  Fatty  acids,  Cifr-n  and  d*  unsaturated,  txanched  and  Nnear,  dntn.  lights 

P-93-1056 

03A)1/96 

02/23/96 

(G)  Polyester  of  aryl  and  alkyl  dtcartx)xylic  acids/anhydrides  and  cyckc  diol 

P-94-0351 

03A)6/96 

02/25/96 

(G)  Halogenated  indane 

P-94-0460 

03/29/96 

03/13/96 

(G)  Phosphoric  acid  fatty  alcohol  polyethyteneglycol  ester 

P-94-0987 

03/14/96 

11/30«5 

(G)  Unsaturated  urethane  acrylate 

P-S4-1100 

03/21/96 

03/1 3«6 

(G)  Rosin,  maleated,  polymer  with  an  alcylphenol,  cartwxylic  acids,  formaldehyde  and  a 

polyol 
(G)  Bis  phenyl  substituted  urea 

P-94-1512 

03/25/96 

02/23/96 

P-95-0273 

(omm 

02/12/96 

(S)  A  polymer  of:  1,64)exanediol:  2-ethyt-2(hydrDxymethyl)-l  .3-propenediol;  1,4- 
cydohexane  dicartwxyiic  add;  isophorone  diisocyanate;  hexahydrophthakc  acid;  2- 

oxepenor>e 

p-ss-oa.w 

03/11/96 

03A)4/96 

(G)  An  azo  monochloro  thazine  reactive  dye 

P-95-0435 

03/12/96 

02/22/96 

(G)  Substttuted  quinoline 

P-96-0782 

03/08/96 

03/07/96 

(G)  Substituted  phenyl  azo  substituted  phenyl  amino  ester 

P-95-0946 

03/01/96 

02A)2/96 

(G)    Reaction    product    of    3-alkoxy-2,2-dial(ylpropanol,    2-(al(ylphenoxy)elhanol    and 

- 

dtfUkylcarbonate 

P-95-1028 

03/22/96 

02/25/96 

(G)  Bacillus  thuringienste  delta  entoxin  genes 

P-95-1055 

03/22/96 

02/23/96 

(G)  doss  linked  acrylic  reuxjom  copolymer 

P-95-1100 

03/21/96 

02/22/96 

(G)  Polymer  of  1 ,2-elhanedk>l  and  aromatic  esters 

P-95-1229 

03/15/96 

03A)8/96 

(G)  Polyether  poiyurea  urettiane 

P-95-1362 

03/12/96 

02/21/96 

(G)  Substituted  quindine 

P-95-1507 

03/26/96 

03/11/96 

(G)  ModHied  diphenylmethane  diisocyanate 

P-95-1511 

03/26/96 

01/23/96 

(G)  Monosubstituled  tetrazde,  salt 

P-95-1514 

03A)7/96 

02/15/96 

(S>  A  polymer  of:  2,5-furandkxie;  amines,  Ci4-ir-el(yl:  octadecene;  beruenesuNonic  add. 
4-methyt;  benzene  carboperoxoic  add,  1  ,l-din>ethylethyl  ester 

P-95-1698 

03A)6/96 

02A)9/96 

(G)  Aliphatic  acrylourethane  digomer 

P-95-1737 

03/22/96 

03A)5/96 

(G)  Polyesteramine  quat 

P-95-1834 

03/22/96 

03/11/96 

(Q)  Polyester  pdyurettiane 

P-95-1845 

03/19/96 

02/21/96 

(S)  Pdymer  of  dehydrated  castor  ofl;  soybean  oil:  and  pentaerythntd 

P-95-1950 

03/11/96 

03A)5/96 

(G)  Phosphonate 

P-95-1952 

03/26/96 

03/18/96 

(G)  Dikelo-pyrroiopyrrd 

P-95-1995 

03/21/96 

03A)7/96 

(G)  Pdyurethane 

P-9&-2032 

03/20/96 

02/29/96 

(G)  Double  metal  cyanide  complex 

P-95-2037 

03/26/96 

02/2»96 

(G)  Quaternary  ammonium  halide 

P-95-2039 

03/26/96 

03A)5/96 

(G)  Monosubstituted  cydoaliphatic  isocyanate,  urettiane  vvitti  hydroxyalcyl  subsiiluled 
heterocyde                                                                               ■ 

P-95-2065 

03/08/96 

02/12/96 

(G)  Anionic  aliphatic  pdyurettiane  depersion 

P-96-2074 

03/11/96 

02A)2/96 

(G)  Unsaturated  pdyrnde  and  add  ester  salts 

P-9&-2114 

03/06/96 

02/28/96 

(G)  Benzenesulfonic  add,  amino  substituted  phenyl  soduim  saK 

P-96-0012 

03/12/96 

03/04/96 

(G)  Pdymeric  colorant  of  9,10-dttiydro-9.1 0-dioxo-1 ,4-anttvacenediamine 

P-96-0017 

03/11/96 

02A)2/96 

(G)  High  molecular  weight  cartnxylic  add  salts 

P-96-0024 

03/08/96 

02/16/96 

(G)  Modified  acrylic  polymer 

P-96-0032 

03/05/96 

02/21/96 

(G)  Monoalkenyl  ester  of  mettx>xy-pdy(ettiylene  glycd) 

P-96-0153 

03/21/96 

03/06/96 

(G)  Water-based  pdyurethane 

P-96-0155 

03A)6/96 

02/23/96 

(G)  Epoxy  resin-fatty  adds  copolymer 

P-96-0160 

03/20/96 

03/05/96 

(G)  Pdyurettnne  adhesive 

P-96-0165 

03/26/96 

03/15/96 

(G)  Acrylate  copolymer 

P-96-0173 

03/14/96 

02/24/96 

(G)  Propenyl  amine,  polymer 

P-96-0176 

03/26/96 

02/23/96 

(G)  Organosilane  surface-treared  silicate 

P-96-0182 

03/15/96 

03/06/96 

(G)  Complex  reaction  product  of  hydrogenated  vegetatM  oil  and  synthetic  Cig  tnglyoende 

P-96-0207 

03/25/96 

03/1  a/96 

(G)  Arakylphenolic 

P-96-0208 

03/25/96 

03/19/96 

(G)  Propoxylated  aralkyi  phendic 

P-96-0209 

03/28/96 

03/13/96 

(G)  Ammonium  pdy  acrylate 

P-^96-0225 

03/19/96 

03A)6/96 

(G)  Substituted  phttialoperine 

P-96-0236 

03/27/96 

03/26/96 

(S)  1-Tridecyn-3-d,  3-methy»- 

P-96-0237 

03«7/96 

03/26/96 

(S)  3,5-tetrasiloxanedid.1 ,1 .1  A5.7.7,7-octafnettiyf 

P-96-0290 

03/27/96 

03/21/96 

(G)  Alcenal 

P-96-0299 

03/27/96 

03/26/96 

(S)  Polymer  of:  siloxanes  and  sflicones,  3-[(2-aminoettiyl)amino]propyl  me,  dkne,  methoxy- 
terminated;  poly(oxy-l  ,2-ett)anediyl),  .alpha,  -buty^  .omega-,  (oxiranylmethoxy)- 
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ENVIRONMENTAL  PROTECTION 
AQBICY 

(OPPTS-«1«60;  FRL-6675-61 
Csftiin  ChMilctto!  PfMiMnutoctufs 


I 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


;  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
at  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisimis  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Ragiatar  each  month  reporting 
premanufa^ure  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  informatirai  in  this 
document  contains  notices  received 
from  April  1. 1996  to  April  30. 1996. 
AOOncsSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51850)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
ETG-099  Washington,  DC  20460. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncicOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(CM>PTS-51850l.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electnmic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
under  "SUPPLEMENTARY 
INFORMATION'  of  this  document. 
FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Polluticm  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington.  DC.  20460,  (202)  554-1404. 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline9epamail.epa.gov. 


SUPPI^MENTARY  MFORMATION:  Under  the 
provisions  of  TSCA.  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requiroiients.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5ld)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  rimwiifala 
and  the  natiue  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
imdergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51850]"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  (rf  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NdC),  Rm.  NEM-B607.  401  M  St..  SW.. 
WashiJigton,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

c^ptncicOBpamaiI.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfar  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past.  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  i^ormation  and  the  general  pi^lic, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resouiOM,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 


notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice.  EPA  shall  provide  a 
consolidated  rep(»t  in  the  Fflderal 
Ragiatar  reflectiiig  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  at 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
ccmfidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  siunmaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
voliune  infomlatirai  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footoote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  C^ce 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  statiis  rq>orts  on  section  S  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

this  notice  will  identify:  (I)  PMNs 
received;  and  (11)  Notices  of 
Coomencament  to  manufacture/import. 
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1. 140  Premanufacture  Notices  Received  From:  04/01/96  to  04/30^ 


Case  No. 

Received 
Date 

rroiectea 

Notice 
End  Date 

Manufacturer/Importer 

P-96-oe74 
P-96-0875 

04A)1/96 
04A)1/96 

06/3(V96 
06/30^ 

Mitsubishi  Chemical 

America.  Inc 
CBl 

P-96-0876 

04A)1/96 

06/3Q«6 

Kanzalci  Speciaity  Pa- 
pers Inc. 

F^-96-08ft9 

P-fl6-0890 
P-96-0891 

04A)2/96 

04A)2/96 
04A)3/g6 

07/01/96 

07/01/96 
07/02/96 

Qbe-Geigy  Corpora- 
tion 
LG  Chemical 
CBl 

P-96-0892 

04A}3/96 

07/02/96 

CBl 

P-96-0893 

04A)3/96 

07/02«6 

CBl 

P-g6-0894 

04A»/g6 

07/02/96 

CBl 

P-9&-0895 

04/03/96 

07/02/96 

CBl 

P-96-0896 

04/03/96 

07/02/96 

CBl 

P-96-0897 
P-96-0e98 

04A)3/96 
04A)3/96 

07/02/96 
07/02/96 

Arizona  chemical 
CBl 

P-«6-0899 

04A)3/96 

07/02/96 

CBl 

P-S6-0900 

04/03/96 

07/02/96 

CBl 

P-96-0901 

04A)3/96 

07/02/96 

CBl 

P-96-0902 

04A)3/96 

07/02/96 

CBl 

P-96-0903 

04A)3/96 

07/Q2A6 

CBl 

P-96-0904 

04/04/96 

07/03/96 

Getest.lnc 

P-96-0905 

04/04/96 

07/03/96 

Shell  Chemical  Com- 

P-«6-0906 

04A)4/g6 

07/03/96 

pany 
Shell  Chemical  Com- 

P-96-0907 

04A>4/96 

07/03/96 

pany 
CBl 

P-96-0908 

04/04/96 

07/03/96 

CBl 

P-96-0909 

04A)4/g6 

07/03«6 

CBl 

P-5&-0910 

04/04/96 

07/D3A6 

CBl 

P-96-0911 

04A)4/96 

07/03/96 

CBl 

P-9&-0912 

04/04/96 

07/D3«6 

CBl 

P-96-0913 

04A}4/96 

07/03/96 

CBl 

P-06-0914 

04/04/96 

07/03«6 

CBl 

R-e6-0915 

04A)4/96 

07/03/96 

CBl 

P-96-0916 
P-«6-0ei7 

04A>4/96 
04/05/96 

07/03/96 
07/04/96 

Unitaa  America  Cor- 
poration 

Essex  Specialty  Prod- 
ucts, Inc. 

F^-06-0918 

04A)5/96 

07/04/96 

CBl 

P-96-0919 

04A»/96 

07/07/96 

CBl 

(G)  Dyestuff  for  Mqet  ink 

(S)  Fuel  additive;  industrial  lutxicant 

additive 
(S)  Dye  developer  for  thermal  copy 

paper 


(G)  Textito  chemicals 

(S)  Disperse  dye  for  polyester 

(G)  Polymeric  component  of  an  int(  or 

coaling 
(G)  Polymeric  component  of  an  irk  or 

coating 
(G)  F*olymeric  comporwnt  oi  an  irk  or 

coating 
(G)  Polymeric  component  of  an  init  or 

coating 
(G)  Polymeric  component  cA  an  irk  or 

coating 
(G)  Polymeric  comportent  of  an  ink  or 

coating 
(G)  Destructive  use;  odor  enhancer 
(G)  Polymeric  comportent  of  an  ink  or 

coating 
(G)  Polymeric  comportent  of  an  ink  or 

coaling 
(G)  Polymeric  component  of  an  ink  or 

coating 
(G)  Potymeric  component  of  an  ink  or 

coating 
(G)  Polymeric  component  jf  an  Ink  or 

coating 
(G)  Polymeric  component  of  an  ink  or 

coating 
(S)   Intermediate   for  production   of 

sitanes  used  in  surface  treatment; 

pharmarentKal    intermedtete;    re- 
search purposes 
(S)  Nort-kNiic  surfactant 

(S)  Non-iorac  surfactant 

(G)  Binder;  crosslinker 

(G)  Binder  crosslinker 

(G)  Binder  crosslinker 

(G)  Binder;  crosslinkar 

(G)  Binder;  crosslinker 

(G)  Binder,  crosslinker 

(G)  Binder;  crosslinker 

(G)  Binder  crosslinker 

(G)  Binder;  crosslinker 

(S)  Addttive  in  polymer 

(S)  Poiynter  used  in  sealant  manufac- 
ture 

(G)  Coating  material 

(G)  Waterproofing  addttive 


Chemical 


(G)  Napthalene  suNonk:  ackj  deriva- 
tive 
(S)  Amides,  canda-oil 

(S)       Benzenesulfonamkte,       N.N- 

(methytenebis(4,l- 

phenylerteimirxx»rtx)nyf)]t)is[4- 

melhyl- 
(G)  Copper  dKaMcylidine  comptex 

(G)  Styrri  disperse  dye 

(G)  AaryNc/aromatic  copolymer 

(G)  Amnwnium  saR  of  acrylic/aro- 
matic copolymer 

(G)  Monoethanol  amine  salt  of  acryie 
/  aromatK  copolymer 

(G)  Dimethyiaminoethanol  salt  of 
acryKc/aromatic  copolymer 

(G)  MorphoKne  salt  of  acryNc/aromatic 
copolymer 

(G)  Sodium  salt  of  acryttc/aromatic 
copolymer 

(G)  Terpens  resklue  detilates 

(G)  Acrylc/aromatic  copolmer 

(G)  Ammonium  salt  of  an  acrylic/aro- 

maiic  copolmer 
(G)   Monoettnrx)lamine   salt   of  an 

acrytic/aromatic  copolymer 
(G)  Dimethytamino  etttanol  salt  of  an 

acrylic/aromatic  copolymer 
(G)  Motpholine  salt  of  an  acrylB/aro- 

matfc  copolymer 
(G)  Sodk«n  salt  of  an  acryKc^  aro- 

fTuitic  copoiyrnor 
(S)  Silane,  chk)robis(1-methytethyO 


(S)  MobM,  C».i,,  ethoxylated 
proproxytated 

(S)  Oxirarte,  methyl-,  polymer  with 
oxirane,  morKHjndecyl  ettier 

(G)  Alcohol,  akJehyde,  melamine  re- 
action producte 

(G)  Alcohol,  aktehyde,  melamine  re- 
action products 

(G)  Akx)hol,  aklehyde,  melamine  re- 
actnn  products 

(G)  Alcohol,  aktehyde.  amide,  mel- 
amine reaction  products 

(G)  Akx)hoi,  aktehyde,  glyceride,  mel- 
amine reaction  products 

(G)  Alcohol,  aktehyde,  glyceride,  mel- 
amine reaction  products 

(G)  Akx)hol.  aktehyde,  melamirte  re- 
action products 

(G)  Akx>hol,  aktotiyde,  melamine  re- 
action products 

(G)  Alcohol,  aktehyde,  melamine  re- 
action products 

(S)  Magneswm  sodkjm  fluoride  sili- 
cate (mg5na2f4(si2o5)4) 

(G)  Isocyanate  termirtated 

dbartxwylic  add  tiased  urethane 
oigomer 

(G)  PolycartMnate  t)ased  poly- 
urettiane  urea 

(G)  Modffied  polymelhyl  sitoxane 
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1. 140  Premanufacture  Notices  Received  From:  04/01/96  to  04/30/9G^-Continued 


Case  No. 


Received 
Date 


Protected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-e6-O920 

P-96-0921 

P-96-0922 

P-96-0923 
P-96-0924 

P-9&-0925 

P-96-0926 

P-96-0927 

P-96-0928 

p.i  >9o  n}920 

P-9&-O930 

P-96-0931 

P-9fr-0932 

P-96-0933 

P-96-0934 

P-96-0935 
P-96-0936 

F^-96-0937 

P-46-0938 


P-9fr-0939 
P-06-0M0 
P-06-0041 


04A»/g6 

04/0S/96 

04A)9/96 
04/06/96 

04/06/96 

04A)6/96 

OAJOB/96 

04A36/96 

04/06/96 

04/06/96 

04/06/96 

04A)6/g6 

04A)e/96 

04A)e/96 

04/10/96 
04/11/96 

04/11/96 

04/10/96 


04/10/96 
04/11/96 
04/11/96 


07/07/96 

07/07/96 

07/08/96 

07/08/96 
07/07/96 

07/07/96 

07/07/96 


07/07/96 

07/07/96 

07/07/96 

07/07/96 

07/07/96 

07/07/96 

07/07/96 

07/09/96 
07/10/96 

07/10/96 

07/09«6 


07tO9M 
07/1 G/96 
07/10/96 


C8I 

CBI 

CBI 

CBI 
CBI 

CBI 

CBI 


07/07/96      CBI 


CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

Thiokol  Coiporation 
CBI 

CBI 

CBI 


CBI 
CBI 
CBI 


(G)  Industrial  intennediate 

conpounded  with  pigments  and 
binders  wtiich  Is  heat  treated  wtien 
coaled  onto  substrates  (open,  nofv 
dtepersive  use:  coating). 

(G)  Ctwmical  intermediate  (destruc- 
tive use) 

(G)  Raw  material  for  coatings  for 
plastics. 

(G)  Film  addHive 

(S)  Coatings 


(S)  Coatings 


(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 
(S)  Coatings 


(G)  Destructive  use  as  a  pyrotechnic 
fuel 

(S)  Dye  for  petroleum  fuels:  dry  for 
automotive  transmission  fliud;  dry 
for  solvent  baaed  coatings  and 
poishes 

(S)  Dye  for  petroleum  fuels;  dry  for 
automotive  transmission  fliud;  dry 
for  solvent  based  coetings  and 
poishes 

(G)  Component  fo  dispersively  ap- 
plied adhesive 


(G)  Lubricant  additive 

(G) 

(S)  Site  limited  intermedtate  for  the 
production  of  acrylic  copolymer  for 
eventuel  use  in  textHe  priitfng  ap- 


(G)  Metalated  alkylphenol  copolymer 


(G)  Substituted  thiazole 

(G)  Polyurethane  resin 

(G)  Substituted  thiazole 

(G)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

bamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

t>amic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

bamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

bamic  acid  and  alcohol. 
(G)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

bamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate  with 

exterKJed  hydroxy  esters  of  car- 

bamic  add  and  alcohol 
(Q)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

t>amic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

bamic  acid  arxl  alcohol 
(6)  Polymer  of  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

bamic  acid  and  alcohol 
(G)  Polymer  of  polyisocyanate  with 

extefxJed  hydroxy  esters  of  car- 

bemic  acid  and  alcohol 
(Q)  Polymer  (rf  polyisocyanate  with 

extended  hydroxy  esters  of  car- 

tMunic  acid  and  alcohol 
(S)  Cobelt(3^),  hexaammine-,  (oc^ 

1 1K  trinitrate 
(G)   2   naphlhalenol.l-Qphenyl   azo] 

phenyl  azo]-,alcyl  derivatives 


(G)   2   naphthalenol.l-aphenyl   azo] 
phenyl  azo)-,alkyi  derivatives 


(G)  Hexanednic  acid,  polymer  with 
l,44)utanedk)l,  1> 

dHtocyanatomethyt«nzene, 
aicoxylated  amines  and  5- 
isocyanato-1  -(isocyanatomethyl)- 
l,3.34rimelhylcydohexane,  poly- 
ethylene glyool  mono-me  ether- 
blocked,  meihanesulfonate  (salt), 
reaction  products  wNh  alcyl  amines 

(Q)  SubeUtuled  caiboxylic  acid 

(Q)  Poly  bd  dbnethacrylate 

(Q)  Celeareth-25  sorbate 
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1. 140  Premanufacture  Notices  Received  From:  04/01/96  to  04/30/96— Continued 


Case  No. 

Received 
(Me 

rrpieciea 

Notice 
End  Dale 

Manufacturer/Importer 

Use 

Chemfoal 

P-96-0942 

04/11/96 

07/1 0«6 

(S)  Processing  polycartx)nates.  poly- 

(S)         Melhanone,          P^I3-<2H- 

■,, 

Company,  Inc. 

mer  addttives  for  uMraviotel  sta- 
i}ifization-high    tampersdure;    proc- 
essing polyester  terepthtalates  ad- 
dKives  for  UV;  processing  nylon  ad- 
ditives   for    uv;    processing    for 
polylwtones  addWves  for  UV;  proc- 

benzolriazol-2-yl>-2-hydroxy-5- 
(1.1.3.3- 

tetramethyt)utyl)phenyllmethyl}-2- 
hydroxy-^oclytoxy)phenyl|phenyl- 

P-96-0943 
P-96-0944 

04/12/96 
04/12/96 

07/11/96 
07/11/96 

3M  Company 

essing  for  polysulfones  addHive»  for 

UV 
(G),  Binder  resin 
(S)  Manufacture  of  drug  intermedh 

(va)  caproiaclone  poiyurethane 

PMC  Cotporaoon 

(Q)  OrgarKNinum 

ates;   organic   specialty   chemical 

synthesis 

P-«6-0945 

04/12/96 

07/11/96 

E.I.  du  Pont  de  Ne- 
mours &  Company 
Inc 

(G)  Destructive  use  -  intennedtate 

(G)  Hy(tolkjorochtoroa>(ene 

P-86-0946 

04/12/96 

07/11/96 

E.I.  du  Pont  de  Ne- 
mours &  Company 

(G)  Destructive  use  -  intermednte 

(G)     Mixture    of    hydrochtoroluoro 

aKanes     ana     nydrocntorowjoro 

Inc 

alcene 

P-96-0947 

04/12/96 

07/11/96 

E.I.  du  Pont  de  Ne- 
mours &  Company 

(G)  Destructive  use-intermediate 

(G)    Mixture    of    hydrochtoroluoro 

Inc 

- 

alcene 

P-96-0948 

04/12/96. 

07/11/96 

E.l.duPontdeNe- 
iiiuurs  &  Company 
Inc 

(G)  Destructive  use  -  intermediate 

(Q)     Mixture     of    hydrochforoluoro 
akanes     and     hyckochtoroluoro 
akene 

P-96-0949 

04/1S/96 

07/11/96 

BASF  Corporation 

(S)  AddHive  in  feedstock  products 
used   in   injectfon   moking   com- 

(G) 1,3-dk>xepane  polymer  with  1,1'- 
[methylene  bis(bis)[butan4 

P-96-0950 

/Viii4Cjnc 

A7/4  4  JnC 

pounds 

(S)  Addttive  In  feedstock  products 

(G)  Polymer  of  Cu  C15  oxoaicohol 

04/1  a/w 

07/11/90 

BAor  CorporaDon 

~ 

used   in   injectkNi   moking   com- 

ettioxolate and  ammonia 

P-96-0951 

n  J  f  4  ff  ifwi 

n7/4  4  mo 

pounds 

(G) 

*^Hk      ^    ■                       *     ^          ^                        ■       ■      ■ 

04/15/96 

07/14/96 

BASF  Corporation 

(Q)  Polymer  of  C,j  d  oxoaicohol 

etfwrolate  amine  and  maleic  anfiy- 

■ 

dride 

P-96-0952 

04/16/96 

07/15/96 

CBI 

(G)  Destructive  use 

(G)  Alcyt  phenol 

P-96-0953 

04/16«6 

07/15/96 

CBI 

(G)  Destructive  use 

(G)  Alcyl  phenol 

P-96-0954 

04/1 6«6 

07/1  S«6 

CBI 

(G)  Destructive  use 

(G^AIcyl  phenol 

P-96-0955 

04/16/96 

07/1 5«6 

CBI 

(G)  Destructive  use 

(G)  Alcyl  phenol 

04/16/96 

07/1 5«6 

CBI 

(Q)  Destnjctive  use 

(G)  AkyI  phenol 

P-96-0957 

04/16/96 

07/15/96 

CBI 

(G)  Destructive  use 

(G)  Alcyl  phenol 

P-96-0958 

04/16/96 

07/15/96 

CBI 

(G)  Destructive  use 

(G)  Alcyl  phenol 

P-96-095e 

04/16/96 

07/15/96 

CBI 

(G)  Destructive  use 

(G)  Alcyl  phenol 

P-96-0960 

04/15/96 

07/08/96 

DystarLP 

(S)    Dispersing   agent   for   aqueous 

dyestuff  fiMtvhjialions 
(S)  Polymer  ffow  modWtealton  addtiv» 

(Q)  Substituled  caster  on,  polymer 

with  ethylene  oxide 
(G)  Poly(aromatx:  ester) 

r-96-0yb1 

04/1  w96 

07/14/96 

P-96-0962 

04/1Si«6 

07/1 4«6 

CBI 

eiedroriK  device  etitapsutation 
(G)      Thickening      compound      for 

agueoes  systems 

copolymer,  sodkim  salt 

P-96-0963 

04/17/96 

07/1 6«6 

Essex  Specialty  Prod- 

(S) Polymer  cat^yst  used  m  sealant 

(G)  Isocyanate  functton  polypropylene 

ucts,  Inc 

manufactunng 

and  polyethylene  catalyst 

P-96-0964 

04/16«6 

07/1 5«6 

Ausimont  USA  Inc 

(S)  Foam  biownng  agent  cfo-l  1/cfo- 
113  solvent  replacement 

(G)  Hcfe  141b 

r  UO  UMK> 

04/17/96 

07/1 6«6 

Great  Lakes  Chemical 
Corporation 

(G)  Flame  retardant  for  polymers 

(G)  Brominatad  phthalaie  dkil 

04/1 S/96 

07/14/96 

CBI 

(G)  Destructive  use 

(G)  Bis-dteubsiituled  phenylazo  sub- 

*  '»       -A    _     _1                                         ,            M  .     -     ■    -    *      **             *                                       ^^^ 

sotulad         sulfonaphlhyl         azo 

sodkffnsaK 

P-96-0967 

04/18/96 

07/17/96 

CBI 

(G)  An  orange  pigment 

(G)  Crystal  red  per  submitter 

DL-Dft— noeo 

04/17/96 

07/16/96 

CBI 

(Q)  Open,  non-d^persive  use 

(G)  Epoxy-amine  adduct  salt 

P-g6-0969 

04/17/96 

07/1 6«6 

CBI 

(G)  Open,  noTHfspersive  use 

(G)  Epoxy-amine  adduct  salt 

P-96-0970 

04/17/96 

07/1 6«6 

CBI 

(G)  Open,  norHfspersive  use 

(Q)  Epoxy-amine  adduct  salt 

P-96-0971 

04/18/96 

07/17/96 

Essex  Spedaity  Prod- 

(S) Polymer  used  in  sealant  manufac- 

(Q)         Isocyanate          temanated 

ucts,  Inc 

turing 

pdyalcylene       oxkle       urethane 

P-96-0972 

04/17/96 

07/16/96 

CBI 

(G)  One  ingredient  of  the  devetoper 
for  the  xerographK  machine 

(G)    Thermosetbng    acrytto    siKcone 
resin 

P-96-0973 

04/17/96 

07/16/96 

Mitsubishi  Chemical 
Industries  America, 
Inc 

(S)  Semi-conductor  cleaning  sokitton 

(G)  Quaternary  anvnonium  salt 
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Case  No. 

Receivwl 
Dale 

Projected 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemtoal 

P-fl6-0974 

04/18/96 

07/17/96 

CBI 

(6)   Additive,   open,   non-dbpersive 
use 

(G)  Dialkylaminoethanol,  compounds 

with  phosphonc  ackj  ester 
(G)  Bis-disubstituted  phenylazo  sub- 

P-«»-0975 

04/18/96 

07/21/96 

C8I 

(G)  Open  norvdispersive  use 

stituted         sulfonaphthyl         azo 

diphenylamine  rmnosulfonic  ackl, 

mixed  salt 

P-06-0976 

04/19/96 

07/1 8«6 

Essex  Specialty  Prod- 

(S) Polymer  used  in  sealant  manufac- 

(G)         Isocyanate          terminated 

ucts,  Inc. 

ture 

dkautxwyiic  ackl  based  urethane 
okgomar 

P-96-0977 

0403/96 

07/22/96 

Cibe-Geigy  Corpora- 
tion 

<G)P«|)erdye 

(G)  Substituted  triazinyl  naphthalene 
sulfonic  ackl  derivative 

P-fi6-0978 

04/23/96 

07/22/96 

CBI 

(G)  Raw  material  for  uv  coatings  for 
Industrial  wood  applications 

(Q)  Isophorome  dHsocyanate,  poly- 
mer     with      polyether,      malec 
angydride,  epoxy  reski,  tnmelhylol 

P-06-0979 

04AZ2/96 

07/21/96 

CBI 

(G)  Destructive  use 

propane  and  2-hydroxyethyl  acry- 

late 
(G)  Substituted  aromatk:  hafnium  di- 

chforide 

P-96-0980 

04/22/96 

07/21/96 

CBI 

(G)  Contained  use 

(G)  Aromatk:  substitutod  hafnium  di- 
metfiyt 

P-96-0961 

04/22/96 

07/21/96 

BASF  Corporation 

(S)  Fuel  (gasoline)  addWve 

(G)  Orgwiic  ahxhaoi,  akoxylated 

P-66-06e2 

04/23/96 

07/22/96 

CBI 

(G)  Non-dspersive  use 

(G)  Stocked  aromatk:  isoocyanate 

P-96-09e3 

04/23/96 

07/22/96 

CBI 

(G)  Open,  noTHfspersive  use 

(G)  Styrene-acrylc  copolymer 

P-Q6-0964 

04/23M 

07/22/96 

CBI 

(G)  Polyotefin  catalyst  precursor 

(G)    Mixed    magneswrn    transitkxi 

'P-g6-0986 

04/23/96 

07/22/96 

Unichania  North 

(S)  Lubricant  base  fluid 

metal  alcoxkto 

America 

octyldodecyl  ester 

P-96-0986 

04/23/96 

07/22/96 

CBI 

(S)  A  pigment  wetting  agent  in  lipstick 

(3)  2-pn)penok:  ackl.  i^Hwn^.  1- 
methylheptyl  ester 

P-96-09e7 

04/23/96 

07/22/96 

CBI 

(G)  Thennosetting  resin  for  manufao- 

(G)  Phenol,  polymer  with  fonmakle- 
hyde  and  substituted  resordnols 

DL-Oft—nQftfl 

04/23/96 

07/1 8m 

CBI 

(G)  Thermosetting  resin  for  manufac- 
ture of  wood  Ixilding  materials 

(G)  Phenol,  polymers  with  formakle- 
hyde  and  substituled  resorcinols 

04/23/96 

07/1 8«6 

CBI 

(G)  Thermosetting  resin  for  manufac- 
ture of  wood  txiidhig  materials 

(G)  Phenol,  polymers  with  formakle- 
hyde  and  substituted  resorcinols 

P-96-0990 

04/23/96 

07/22/96 

CBI 

(G)  Raw  material  for  manufacture  of 

\va/  oUDsuuJioa  resorcmois 

adhesive  for  woood  txjiking  prod- 
ucts. 
(G)  Raw  material  for  manufacture  of 

P-96-0991 

04/23/96 

07/22/96 

CBI 

(G)  Substitutod  resorcinols 

adhesive  for  wood  txddng  prod- 

ucts. 

P-96-09a2 

04/23/96 

07/22/96 

CBI 

(G)  Raw  material  for  manufacture  of 
adhesive  for  wood  buMdbig  prod- 
ucts. 

(G)  Substituted  resorcinols 

»»-96-0993 

04/23/96 

07/22/96 

CBI 

(G)  Paint 

(G)  Polyester  polyol 

P-96-0994 

04/23/96 

07/22A6 

CBI 

(Q)  Paint 

(G)  Polyester  polyol 

P-e6-0996 

04/23/96 

07/22/96 

Callaway  Chemicai 
Company 

(S)  Flocculant  for  dewatering  sludges 
in  ndustnal  and  municipal  waste 
streams;  process  aid  in  paper  marh 
ufacturing 

(Q)  ModHied  cattorac  polyacrylamkto 

~    WD  '\I99D 

04/24/96 

07/23/96 

CBI 

(G)  Synthetic  tnse  stock 

(G)  Branched  alcanas 

P-96-0997 

04/24/96 

07/23/96 

CBI 

(G)  SynthetK  base  stock 

(G)  Branched  alkanes 

P-«6-0998 

04/24/96 

07/23/96 

CBI 

(G)  Synttwtk:  t>ase  stock 

(G)  Branched  alcanas 

P-96-0999 

04/24/96 

07/23/96 

CBI 

(G)  Synthetic  base  stock 

(G)  Branched  alcanes 

P-96-1000 
P-96-1001 

04/24/96 
04/18/96 

07/23/96 
07/17/96 

3m  company 

(G)  Birvler  resin 

(G)  A  reaction  Intennedterte  which  wil 

(G)  Caprolactone  polyurethane 

J^^fc                    A                                                                                                          ■*«*                 AAA                                         A 

Hercules  mcorporatod 

(G)  Aromatic  modified  hydrocartxm 

be  hydrogenated  and  thereby  con- 

resin 

verted  to  a  tackifier  resin 

P-96-1002 

04/18/96 

07/17/96 

Hercules  moorporated 

(G)  A  reaction  intermediate  which  wM 
be  hydrogenated  and  ttwreby  con- 
verted to  a  tackifier  resin 

(G)  Aromatk:  modified  hydrocaitMn 
resin 

P-86-1003 

04/18/96 

07/17/96 

Hercules  Incorporated 

(G)  Industnal  use  -  open  non-disper- 

(G) Hydrogenated  hydrocartxxi  resin 

P-96-1004 

04/18/96 

07/17/96 

sive  use 
(G)  Industrial  use-open  non-dteper- 

<^«K         !■■                                                         .■•>                                         • 

riercuies  incorporated 

(G)  Hydrogenated  hydrocaitx)n  resm 

' 

siveuse 
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Case  No. 

Received 
Date 

n.iiiii  iii  II  ii 

rrpieciea 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemical 

P-fl6-1005 

04/24/96 

07/23/96 

CBI 

(S)  Graphic  arts  printing  plate 

(G)  Pfopanol.  ((1-methy»-l,2. 
elhanedly<)bis(oxy)]bis-,       polymer 

with  dipropylene  glycol;  ethanytene 
oxkle,               hydroxy-terminated 

psocyarwtobenzene],  hydroxy  alcyl 
amine,  alcyl  melhacryalate  and  pro- 
pylene oxide 
(S)  1,3<SoxolW)e.  2-ethenyl- 

P-96-1006 

04/25/96 

07/24«6 

Degussa  Corporation 

(G)  Water  treatment  chemical/  inter- 

mediate in  chemical  synttiesis 

P-96-1007 

04/25/96 

07/24/96 

Unichema  North 

(S)    Industrie    cleaning   commercial 

(S)lsooctadecanoic       acid,       2-<1- 

Ameiica 

textile   cleaning   emulsion   polym- 
enzation 

carboxyelhoxyhl  -methyt-2-oxoethyl 
ester,  sodtomsaN 

F-96-1008 

04/25/96 

07/24/96 

CBI 

(G)  Component  in  uv  cure  release 
coatings  (for  adhesive  tape  tsack- 
•ng) 

(S)  Chemical  intermedtote  tor  ttie  pro- 
duction of  an  antioxidant/  stablizer. 

(G)  Methacrytoxy  functtonal  silicone 
flukl 

P-fl6-1009 

04/26/96 

07/25/96 

CBI 

(S)        &4)Utyl-2-chtoro4-elhyl,-1,3j2- 

P-96-1010 

04/26/96 

07/25/96 

CBI 

(S)  Sulfur  dye  inlermedteto 

(G)  Substituted  indophenol 

P-96-1011 

04/26/96 

07/25/96 

CBI 

(S)  Sulfur  dye  intennedHte 

(G)  Substituted  indophenoi 

P-96-1012 

04/26/96 

07/25/96 

CBI 

(S)  Sulfur  dye  for  the  dyeing  of  cel- 
hitosic  fibers 

(G)  Amino-substituted-cartxipolycycle, 
reactton  product  with  sodkni 
polysulfide.  oxidized 

P-96-1013 

04/26/96 

07/25«6 

CBI 

(S)  Leuco  sulfur  dye  for  the  dyeing  of 
cellulosic  fibers;  intermediate  used 
onsite  to  make  oxidized  form 

(G)  Amino-substituted-carfoopolycyde, 
reaction  product  with  sodum 
pofysulfide 

P-96-1014 

04/30/96 

07/29/96 

WacKer  Silicones  Cor- 

(G) AddWve  for  thennosets  and  ther- 

(G)                    Polydimethylsitoxane 

"^ 

poration 

moplastics       .  - 

polymethylmelhaxrylate  graft  co- 
polymer 

P-06-1015 

04/29/96 

07/28/96 

CBI 

(G)  Colnrant 

(G)  Polyoxyal(ylene,  alcylene  succi- 
nate polyester 

P-06-1016 

04/29/96 

07/28/96 

CBI 

(G)  Colorant 

(G)  Polyaxya>(ylene,  alcylene  suoci- 
nato  polyester 

P-96-1017 

04/29^96 

07/28/96 

CBI 

(G)Coforant 

(G)  Polyoxyalcylene,  alkytene  suoci- 
nato  polyester 

P-96-1018 

04/29/96 

07/28«6 

CBI 

(G)Cotorant 

(G)  Polyaxyalcytene,  alkytene  succi- 
nate polyester 

P-96-1019 

04/29/96 

07/28/96 

CBI 

(G)Cotorant 

(G)  Polyoxyalkytene,  alkytene  succi- 
nate polyester 

P-96-1020 

04/2W96 

07/2a«6 

CBI 

(G)ColorBnl 

(G)  Polyoxyalcylene,  alcylene  suoci- 
nato  polyester 

P-96-1025 

04/30/96 

07/29/96 

CBI 

(S)  Corroston  inNbitor  sumpskJe  addh 
tive 

(G)  Alcanolaniines  and  boric  acid,  re- 
action products  with  fatty  acidB 

P-96-1026 

04A3Q^ 

07/29/96 

CBI 

(S)  Corrosion  inNbitor  sumpskle  addh 
tive 

(G)  /Ukanolamines  and  boric  ackl,  re- 
actton products  with  fatty  acids 

P-96-1049 

04/23/96 

07/22/96 

Gotdschmdl  Chemical 

(G)  Open,  none  dispersive  use 

(G)  Altyl  modHied  polyacrylate 

P-8&-1050 

04/23/96 

07/22/96 

Qoldschmidt  Chemical 

(G)  Open,  none  dispersive  use 

(G)  Alcyl  modHied  polyacrylate 

P-96-1051 

04/30/96 

07/29^ 

Hercules  incorporated 

(G)  PapermaMng  productton  aid 

amide  polyamkto-polyvinyl  ateohd 

II.  64  Notices  of  Commencement  Received  From:  04/01/96  to  04/30/96 

Commence- 

- 

Case  No. 

Received  Date 

ment/lmport 
Date 

Chemical     - 

P-«2-0243 

04rt)1/96 

03/18/96 

(G)  Diene  copolymers 

P-92-1110 

04/26/96 

04/12/96 

(S)  Triisopropytortho  formate 

P-43-0294 

04/01/96 

03/06/96 

(G)  Cuprate  (3),  2(I[(substituted)azo]phenytmeihyqazo-4-sulfobenzoato  (5-)].  salt 

P-93-0354 

04A>4/96 

0SA)6/93 

(S)  Fatty  adds,  Cll-unsaturated.  trimers.  compound  with  9-octadecen-l  -amine,  (z)- 

P-93-0894 

04/02/96 

03/15/96 

(G)  Disubstituled  amino  pherryl  azoheterocydic  propananwle 

P-«3-1255 

04/01/96 

03A)6/96 

(G)  RecKtton  product  of  metallic  aHcyls  and  polysioxanes 

P-93-1256 

04/01/96 

fomsw 

(G)  Reactton  product  of  metallic  alkyls,  polysitoxanes  and  transition  metal  compounds 

P-94-0688 

04/22/96 

03/28/96 

(G)  Alphatto  dtol  polyester 

P-04-1225 

04/23/96 

03/27/96 

(G)  Thermoplastto  polyurelhane  elastomer  resin 

P-94-144g 

04A)1/96 

03A)6/96 

(G)  Aluminum  comptex  to  enhance  catalytic  activity 

P-94-1939 

04/18/96 

04A)4/96 

(G)  Poiyester  dtol 
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II.  64  Notices  of  Commencement  Received  From:  04/01/96  to  04/30/96— <)ontinued 


Na 


ISS 


P-94-1961 
P-96-0118 
P-95-0117 
P-95-0188 
P-45-0423 
P-96-0475 
P-Q5-0624 
P-9&-0636 
P-9&^753 

P-96-0754 

P-95-0825 

P-95-0872 

P-95-1469 
P-95-1731 
P-95-1748 
P-96-1799 
P-95-1847 


P-95-1869 
P-95-1887 
P-e5-1946 
P-95-1947 
P-86-1948 
P-95-1957 
P-95-1994 
P-95-2046 
P-g5-2097 
P-95-2100 
P-05-2102 
P-95-2116 
P-96-2118 
P-96-0006 
P-06-O016 
P-96-0126 
P-96-0133 
P-96-0137 
P-96-0157 


P-96-0167 
P-96-0199 
P-96-0232 
P-96-0235 
P-6&-C238 
P-«6-0240 
P-96-0241 
P-96-0242 
P-M-0265 
P-96-0277 


P-96-0302 
P-96-0316 
P-96-0338 
P-96-0340 
P-96-0356 
P-fl6-0411 
Y-95-00e7 


Received  Date 


04/08/96 
04/22/96 
04/22/96 
04/16/96 
04A)1/96 
04/30/96 
04/30/96 
04/08/96 
04An/96 

04A)3/96 

04/23/96 

04/25/96 

04/15/96 
04/01/96 
04/12/96 
04/24/96 
04/23/96 


04/30/96 
04/15/96 
04/23/96 
04/23/96 
04/23/96 
04/05/96 
04/26/96 
04/05/96 
04/30/96 
04/16/96 
04AW/96 
04/18/98 
04/18/96 
04/15/96 
04/29/96 
04/03/96 
04A)6/98 
04AB/96 
04/30/96 


04/22/96 
04/01/96 
04/22/96 
04/22/96 
04A)1/96 
04/09/96 
04A»/96 
04An/96 
04/18/96 
04/09/96 


04/1 6«6 
04/24/96 
04/30/96 
04/29/96 
04/28/96 
04/22/96 
04/16/96 


Comnence- 

menl/lniport 

Date 


03/07/96 
04/1 W96 
04/1 W96 
04/01/96 
03/08/96 
02/27/96 
01/05/96 
03/23/96 
03/19/96 

03/26/96 

04/09/96 

03/26/96 

03/29/96 
03/13/96 
04/02/96 
03/24/d6 
04/08/96 


04/06/96 
03/20/96 
03/27/96 
04/02/96 
03/28/96 
03/29/96 
04/24/96 
02/16/96 
04/10/96 
03/22/96 
03/25/96 
04/08/96 
02/16/96 
01/04/96 
04/22/96 
03/07/96 
03/13/96 
03A)4/96 
04/24/96 


04/01/96 
03/24/96 
03/21/96 
03/19/96 
03/24/96 
04/01/96 
04/01/96 
04A)1/96 
04/10/96 
04A»/96 


04A)0/96 
04/22/96 
04/12/96 

04/1  orao 

04/18/96 
04/16/96 
04/11/96 


Chemical 


(G)  Ethytene  interpotymer 

(G)  Cteaning  detergent 

(G)  Cteaning  detergent 

(G)  Potyafyt  and  alkyi  substituted  1 .3-dioxane 

(G)  Amine  epoxy  curing  agent 

(G)  l-MethyM-substituted  pyrazde-S-sulfonamide 

(G)  Acrylic  resin  salt 

(G)  Modified  phenylene  ether  polymer 

(G)   Substituted  nitrobenzene,   reaction  product  with  sodium  polysutfide,  substituted 

aldehyde,  and  substituted  amine,  acidHied,  oxodized 
(G)   Substituted  nitrobenzene,   reaction  product  with  sodkjm  polysulfide,   substituted 

aldehyde,  and  substituted  amine,  reduced 
(S)  A  polymer  of:  sunflower  fatty  acid;  trimethylolpropane;  pentaerythritol;  benzoic  acid; 

phthaUc  acid  anhydride;  versatic  add  glycidytester 
(S)  4K3-(3.5-di-t-buty«-4-hydroxyphenyl)  propionyloxyJ-1-{243.5-di-t-butyW-hydroxyphenyO 

propionyloxy]  ethyq-2,2,6,6-tetrametfiyt-piperidine 
(G)  Polyurethane  polyacrytic  resin 
(G)  Perhaloacid  haiide 
(G)  Styrene  acrylic  polymer 
(G)  Polymeric  colorant 
(G)  Poiymers  1,2,3,5,6,7:  poly(alkytene  oxides),  polyesters  with  mateic  anhydride,  dtel 

nrwdHied;  polymer  4:  poly(al(ylene  oxides),  polyesters  with  mateic  anhydride  and  phthaiic 

anhydride,  diol  modHied 
(G)  Triphenylmethane  inner  salt,  altoxylated 
(G)  Capper  ammonium  bitetrazote  complex 
(Q)  Akyiated  indenyl  silane 
(G)  Substituted  zirconocene  dwhioride 
(G)  LJthiatod  indenyl  silane 
(G)  Substituted  butadiene  styrene  copolymer 
(G)  Substituted  bis(phenyt)isobenzofuranone 
(G)  Substituted  alkyl  methacrylates 
(G)  Potyaminoketone  prepolymer 

(S)  Benzeneacetamide,  4-h^clroxy-  -    ■ 

(G)  AMalcoxy  sitoxane 
(G)  Polyurettiane  adhesive 
(G)  Polyurethane  adhesive 

(G)  Polyethytene  terephthalate  copolymer  containing  litNum  sulfo  isophthalate 
(S)  Soybean  oil,  polymer,  oxidued,  bisulfited.  sodium  saNs 
(G)  Polyester  resin 
(G)  Ethyterw  interpolymer 

(G)  Substituted  tripheno  dioxazinedisuNbnic  add  salt 
(G)  Oxirane,  alkyt-,  polymer  with  dHsocyantomethyt  benzene,  hydro-hyroxy  poly(oxy-1,4- 

butanedh^,  hydroxy  polyfoxy(methyl-l.2-ethanediyt)land  hydroxy  alkyl  mettacrylate- 

btocfced 
(G)  Isophorone  diurettiane 

(G)  Mixed  sodium/lithium  salt  of  a  substituted  naphthalene  dteulfonic  add 
(Q)  ModHted  acrylic  polymer 
(G)  Polyurethane 

(G)  An  azo  monochloro  friazine  reactive  dye 
(G)  Polyarrade^renic  elastomer  btock  copolymer 
(G)  Polyamide  polyotefin  block  copolynter 
(G)  Polyamkte  polyphthalamide  btock  copolymer 
(G)  Trialcoxy  substitute  aluuie 
(S)  Polymer  of  1  ^-ethanedtemine,  Ai/-(2-«minoethyt)Ar-{2-{(2-aminoethyl)amino]ethyl)-;  a- 

(oxiranylmethyl>-i*4oxiranyhnethoxy)  poly  (oxy  (methyt-1,2-ethanedvl)];  oxirane.2.'-{(1- 

methytethyidene)  bis(4.l-phenyteneoxymethytene))  bis-;  oxirane,2.2'4methylenebis  (4.1- 

phenyteneoxymethytene)]bi»-;  oxirane,I(2-methylphenoxy)  methyl}-;  1.2- 

eihanedtemine.N,V-bts(2-aminoelhyl)- 
(G)  Poiy(hydroxyphenyO  akene 
(G)  Epoxy  resin-tatty  adds  copolymer 
(G)  Polyurettnne  adhesive 
(G)  Polyurethane  adhesive 
(G)  Polyurethane  ' 

(G)  Amino  epoxy  microgel 
(S)  1,3-butadtene,  homopolymer.  hydrogenated  hydroxy-tarminated.  tatty  adds,  montan 

waxdtesters 
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Liifirf  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated:  January  7, 1997. 

George  A.  Bmiinar 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-1877  Filed  1-24-97;  8:45  am] 
milHft  COM  ( 
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DEPARTMENT  O^  HOUSING  AND 
URBAN  DEVELOPMENT 

Poctot  No.  FR-417O-IM0] 

Native  American  Housing  Blocic  Giant 
Program    Notice  of  Transition 
Requirements  and  Negotiated 
Rulemaldng 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing.  HUD. 

ACDON:  Notice  of  transition 

reqiRrements  and  negotiated 

rulemaking. 

SUIMIARY:  This  notice  implements  that 
part  of  section  106  of  the  Native 
American  Housing  Assistance  and  Self- 
Detennination  Act  of  1996  (NAHASDA) 
(Pub.  L.  104-330,  approved  October  26, 
1996)  which  requires  HUD  to  publish  a 
notice  estabUshing  requirements 
necessary  to  provide  for  the  transition 
from  the  provision  of  assistance  for 
hidian  tribes  and  Indian  housing 
authorities  under  the  United  States 
Housing  Act  of  1937  (the  1937  Act)  and 
other  related  provisions  of  law  to  the 
provision  of  assistance  in  accordance 
with  NAHASDA.  It  also  provides  notice 
of  the  negotiated  rulemaking  process  for 
the  development  of  regulations 
necessary  to  implement  the  program. 
DATES:  IHP  submission  date:  Indian 
Housing  Plans  must  be  submitted  no 
later  than  June  1. 1997. 

Comment  due  date:  February  26, 
1997. 

Nomination  for  committee 
membership  date:  February  26, 1997. 

Effective  date  of  NAHASDA  section 
701(c):  October  1, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washu^on,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  niunber  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  Office  of  Native  American 
Programs,  Department  of  Housing  and 
Urban  Development,  1999  Broadway, 
Suite  3390,  Denver,  CO;  telephone  (303) 
675-1600  (voice)  or  1-600-677-8339 
(TTY  fOT  speech  or  hearing  impaired 
individuals).  These  are  not  toll-free 


numbers.  Indian  tribes  or  tribally 
designated  housing  entities  with 
specific  questions  relating  to  the 
preparation  of  Indian  Housing  Plans  as 
required  by  this  notice  may  call  their 
local  Office  of  Native  American 
Programs  for  assistance  in  resolving 
their  questions.  The  telephone  nimibers 
and  addresses  for  these  Offices  appear 
in  a  table  published  in  section  II.  of  this 
notice,  below. 

SUPPLEMENTARY  INFORMATION:      .  y 

I.  General  Statutory  and  Regulatory 
Background 

The  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (NAHASDA)  (Pub.  L.  104-330, 
approved  October  26, 1996)  reorganizes 
the  system  of  Federal  housing  assistance 
to  Native  Americans  by  eliminating 
several  separate  programs  of  assistance 
and  replacing  them  with  a  single  block 
grant  program.  Beginning  on  October  1, 
1997,  the  first  day  of  the  1998  fiscal  year 
(FY),  a  single  block  grant  program  will 
replace  assistance  previous^  authorized 
under  the  United  States  Housing  Act  of 
1937;  the  Indian  Housing  Child 
Development  Program  under  Section 
519  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (12  U.S.C. 
1701Z-6  note);  the  Youthbuild  Program 
under  subtitle  D  of  title  IV  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  12899  et  seq.); 
the  Public  Housing  Youth  Sports 
Program  under  section  520  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  11903a):  the 
HOME  Investment  Partnerships  Program 
under  title  II  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C.  12721  et  seq.);  and  housing 
assistance  for  the  homeless  under  title 
IV  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11361  et  seq.)  and  the  Innovative 
Homeless  Demonstration  Program  imder 
section  2(b)  of  the  HUD  Demonstration 
Act  of  1903  (42  U.S.C.  11301  note).  In 
addition  to  simplifying  the  process  of 
providing  housing  assistance,  the 
purpose  of  NAHASDA  is  to  provide 
Federal  assistance  for  Indian  tribes  in  a 
manner  that  recognizes  the  right  of 
tribal  self-governance. 

Section  106  of  NAHASDA  sets  out  the 
general  procedure  for  the 
implementation  of  the  Native  American 
Housing  Block  Grant  Program.  The 
procedure  calls  for  the  publication  of  a 
notice  in  the  Federal  Register  not  later  .. 
than  90  days  after  enactment.  The  notice 
must  satisfy  three  requirements.  First,  it 
must  establish  any  requirements 
necessary  to  provide  for  the  transition 
bom  the  provision  of  assistance  for 


Indian  tribes  and  Indian  housing 
authorities  under  the  United  States 
Housing  Act  of  1937  and  other  related 
provisions  of  law  to  the  provision  of 
assistance  in  accordance  with 
NAHASDA.  Second,  the  notice  must 
include  a  general  notice  of  proposed 
rulemaking  (for  purposes  of  section 
564(a)  of  title  5,  United  States  Code)  of 
the  final  regulations  to  carry  out 
NAHASDA.  Finally,  the  notice  is  to 
invite  public  comments  regarding  the 
transition  requirements  and  final 
regulations  to  carry  out  the  new 
legislation.  Except  for  the  request  for 
comments,  which  requires  no  further 
elaboration,  these  requirements  are 
addressed  in  separate  sections  of  this 
notice  below. 

On  January  7, 8,  9, 14, 15,  and  16,  a 
series  of  meetings  was  held  with  tribal 
representatives  and  HUD  staff  in  the 
National  Office  of  HUD's  Office  of 
Native  American  Programs  to  discuss 
the  regulatory  implementation  of  _ 

NAHASDA.  These  meetings  were 
preliminary  to  the  formal  negotiated 
rulemaking  to  be  initiated  under  this 
notice  following  the  30-day  comment 
period.  The  January  meetings  provided 
a  valuable  exchange  of  ideas  that  will 
assist  in  focusing  the  efforts  of  the 
negotiated  rulemaking  committee. 

n.  Transition  Requirements 

The  transition  requirements  that  are 
necessary  are  those  that  relate  to  the 
initial  distribution  of  funding  imder  the 
new  legislation  and  those  that  provide 
guidance  for  the  treatment  of  activities 
and  funding  under  programs  repealed 
by  NAHASDA.  Although  final 
regulations  are  required  to  be  issued  not 
later  than  September  1, 1997,  the  "old" 
system  of  funding  expires  on  October  1, 
1997,  the  first  day  of  Fiscal  Year  1998, 
and  Indian  Housing  Plans  (IHPs),  which 
are  a  prerequisite  for  any  distribution  of 
funds  under  NAHASDA.  must  be 
submitted  before  the  block  grant 
funding  is  provided.  To  ensure  that 
there  is  sufficient  time  for  tribes  to 
prepare  their  IHPs,  and  for  HUD  to 
review  them,  the  requirements  for  the 
information  that  must  be  included  in 
IHPs  and  the  timetable  for  their 
submission  are  a  focus  of  the  transition 
requirements  in  this  notice.  Similarly, 
providing  guidance  for  the  treatment  of 
activities  and  funding  under  programs 
repealed  by  NAHASDA  permits  tribes 
'  and  IHAs  to  have  the  greatest  amount  of 
time  available  imder  tibe  new  law  to 
consider  and  prepare  for  the  transition 
bom  the  "old"  programs  to  the  new 
Indian  Housing  Block  Grant  Program. 

Both  the  IHP  transition  requirements 
and  those  that  provide  guidance  for  the 
treatment  of  activities  and  funding 
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under  programs  repealed  by  NAHASDA 
are  set  out  in  a  Question  and  Answer 
format  and  follow  below  in  this  section 
n  of  the  notice.  It  is  important  to  note 
that  any  final  regulations  issued  imder 
NAHASDA  may  differ  in  some  respects 
from  these  transition  requirements,  and 
comment  is  specifically  invited  on  these 
transition  requirements  and  how  they 
may  be  improved.  Based  upon 
comments  and  concerns  brought  to  the 
attention  of  the  Department,  HUD  may 
also  issue  a  supplemental  notice  with 
additional  transition  gmdance  and 
requirements. 

Question  1.  How  is  funding  made 
available  under  NAHASDA  ? 

Answer  1.  Under  NAHASDA.  funding 
is  made  available  for  affordable  housing 
activities  on  an  annual  basis,  and  is 
distributed  each  fiscal  year  according  to 
an  allocation  formula  on  behalf  of 
Indian  tribes  who  submit  an  Indian 
Housing  Plan  (IHP)  that  is  reviewed  and 
approveid  by  HUD.  Unlike  other 
programs,  NAHASDA  funds  are  not 
awarded  on  a  competitive  basis  in 
which  applications  are  given  scores  and 
are  then  hmded  in  rank  order  so  that 
only  the  highest  scoring  applications  are 
funded.  Every  tribe,  or  entity  designated 
by  a  tribe,  that  submits  an  IHP  which 
complies  with  the  necessary 
requirements  is  awarded  a  block  grant 
which  is  a  share  of  the  available  funds. 
The  size  of  the  share  is  determined  by 
th&  allocation  formula.  The  award  is 
called  a  block  grant  because  the 
recipient  receives  a  single  "block"  of 
funds  that  may  be  used  for  any  eligible 
affordable  housing  activities  in 
accordance  with  the  tribe's  IHP. 

Question  2.  Who  may  submit  an  IHP 
to  apply  for  a  block  grant? 

Answer  2.  An  IHP  may  be  submitted 
by  an  Indian  tribe  or,  if  specifically 
empowered  by  the  recognized  tribal 
government,  by  the  tribally  designated 
housing  entity  for  the  tribe.  A  tribally     - 
designated  housing  entity  (TDHE)  is  an 
entity  other  than  the  tribal  government 
which  is  authorized  by  the  Indian  tribe 
to  receive  the  block  grant  amounts  and 
provide  assistance  according  to  the 
requirements  of  NAHASDA.  If  a  tribe 
does  not  specifically  authorize  an  entity 
to  act  as  its  tribally  designated  housing 
entity,  the  tribe's  Indian  housing 
authority  (HA)  imder  the  United  States 
Housing  Act  of  1937,  if  there  is  one  on 
the  date  of  NAHASDA's  enactmoit,  is 
the  tribe's  TDHE. 

When  an  IHP  is  submitted  on  behalf 
of  a  tribe  by  its  TDHE,  the  IHP  must 
contain  a  certification  by  the  recognized 
tribal  government  that  either  (1)  llie 
tribe  has  had  an  opportiuiity  to  review 
the  IHP  and  has  authorized  its 
submission  by  the  TDHE,  or  (2)  the  tribe 


has  delegated  to  the  TDHE  the  authority 
to  submit  an  IHP  without  prior  review 
by  the  tribe. 

An  IHP  submitted  by  a  TDHE  may 
cover  more  than  one  Indian  tribe,  but 
only  if  the  IHP  contains  the  certification 
described  in  the  paragraph  above  fix>m 
each  tribe  covered  by  the  MP.  This 
option  provides  additional  flexibifity  by 
permitting  several  tribes  to  agree  to  have 
their  affordable  housing  activities 
administered  by  a  single  TDHE  for 
reasons  of  greater  economy  or  increased 
efficiency,  or  for  any  other  reason. 

Question  3.  What  information  must  be 
included  in  an  IHP? 

Answer  3.  Every  IHP  consists  of  two 
parts,  a  5-year  plan  and  a  1-year  plan, 
each  of  which  is  discussed  separately 
below. 

The  5-year  plan  must  contain  the 
following  information  for  the  5-year 
period  beginning  with  the  fiscal  year 
(FY)  for  which  the  plan  is  submitted  (for 
the  first  IHP  submission  under  the 
transition  requirements  of  this  notice, 
the  five  fiscal  years  covered  are  1998, 
1999,  2000,  2001  and  2002): 

(a)  Mission  Statement — A  general 
statement  of  the  mission  of  the  Indian 
tribe  to  serve  the  housing  needs  of  the 
low-income  families  in  the  jurisdiction 
of  the  Indian  tribe  during  the  5-year 
period. 

(b)  Goals  and  Objectives — ^A  statement 
of  the  goals  and  objectives  of  the  Indian 
tribe  to  enable  the  tribe  to  sepve  the 
needs  identified  in  the  Mission 
Statement  during  the  5-year  period. 

(c)  Activities  Plan — An  overview  of 
the  housing  activities,  including  the 
NAHASDA-eligible  affordable  housing 
activities,  planned  during  the  5-year 
period  with  an  analysis  of  the  manner 
in  which  the  activities  will  enable  the 
tribe  to  meet  its  mission,  goals,  and 
objectives. 

The  1-year  plan  must  contain  the 
following  information  relating  to  the 
upcoming  fiscal  year  (FY  1998  for 
purposes  of  the  first  IHP  submission 
under  the  transition  requirements  of  this 
notice): 

(a)  Goals  and  Objectives — A  statement 
of  the  goals  and  objectives  to  be 
accomplished  during  FV  1998, 
including  the  NAHASDA-eligible 
affordable  housing  activities. 

(b)  Statement  of  Needs — A  statement 
of  the  housing  needs  of  the  low-income 
Indian  families  residing  in  the 
jurisdiction  of  the  Indian  tribe  and  the 
means  by  which  such  needs  will  be 
addressed  during  FY  1998,  including: 

(1)  A  description  of  the  estimated 
housing  needs  and  the  need  for 
assistance  for  the  low-income  Indian 
families  in  the  jurisdiction,  including  a 
description  of  the  manner  in  which  the 


geographical  distribution  of  assistance  is 
consistent  with  the  geographical  needs 
and  needs  for  various  categories  of 
housing  assistance;  and 

(2)  A  description  of  the  estimated 
housing  needs  for  all  Indian  famiUes  in 
the  jurisdiction. 

(c)  Financial  Resources — An 
operating  budget  for  the  recipient  that 
includes: 

(1)  An  identification  and  a  description 
of  the  financial  resources  reasonably 
available  to  the  recipient  to  carry  out  the 
NAHASDA-eligible  affordable  housing 
activities  described  in  the  IHP, 
including  an  explanation  of  the  manner 
in  which  amounts  made  available  will 
leverage  additional  resources;  and 

(2)  'ine  uses  to  which  such  resources 
will  be  committed,  including  eligible 
affordable  housing  activities  and 
administrative  expenses.  (Section  101(h) 
of  NAHASDA  requires  HUD,  by 
regulation,  to  authorize  each  recipient  to 
use  a  percentage  of  any  grant  amounts 
received  for  any  reasonable 
administrative  and  planning  expenses  of 
the  recipient  relating  to  carrying  out 
NAHASDA  and  activities  assisted  with 
such  amounts,  which  may  include  costs 
for  salaries  of  individuals  engaged  in 
administering  and  managing  affordable 
housing  activities  assistml  with  grant 
amounts  and  expenses  of  preparing  an 
IHP.  This  regulation  will  be  developed 
by  the  negotiated  rulemaking  committee 
who  will  be  proposing  to  HUD  the 
percentage  of  grant  amounts  to  be  u ^ed 
for  planning  and  administrative 
expenses. 

(d)  Affordable  Housing  Resources — A 
statement  of  the  affordable  housing 
resources  currently  available  and  to  be 
made  available  during  FY  1998, 
including: 

(1)  A  description  of  the  significant 
characteristics  of  the  housing  market  in 
the  tribe's  jurisdiction,  including  the 
availability  of  housing  horn  other  pubUc 
sources,  private  market  housing,  and  the 
manner  in  which  such  characteristics 
influence  the  decision  of  the  recipient  to 
use  grant  amounts  for  rental  assistance, 
production  of  new  units,  acquisition  of 
existing  units,  or  rehabilitation  of  units; 

(2)  A  description  of  the  structure, 
coordination,  and  means  of  cooperation 
between  the  recipient  and  any  other 
governmental  entities  in  the 
development,  submission,  or 
implementation  of  housing  plans, 
including  a  description  of  the 
involvement  of  private,  public,  and 
nonprofit  organizations  and  institutions, 
and  the  use  of  loan  guarantees  under 
section  184  of  the  Housing  and 
Community  Development  Act  of  1992, 
and  other  housing  assistance  provided 
by  the  Federal  Government  for  Indian 
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tribes,  including  loans,  grants,  and 
mortgage  insurance; 

(3)  A  description  of  the  manner  in 
which  the  plan  will  address  the  needs 
identified  in  the  Statement  of  Needs  in 
the  1-year  plan  required  by  paragraph 
(b),  above; 

(4)  A  description  of  the  manner  in 
which  the  recipient  will  protect  and 
maintain  the  viability  of  housing  owned 
and  operated  by  the  recipient  that  was 
developed  under  a  contract  between 
HUD  and  an  Indian  housing  authority 
pursuant  to  the  United  States  Housing 
Act  of  1937; 

(5)  A  description  of  any  existing  and 
anticipated<homeownership  programs 
and  rental  programs  to  be  carried  out 
during  FY  1998,  and  the  requirements 
and  assistance  available  under  such 
proovms; 

(6j  A  description  of  any  existing  and 
anticipated  housing  rehabilitation 
programs  necessary  to  ensiu«  the  long- 
term  viability  of  the  housing  to  be 
carried  out  during  FY  1998,  and  the 
requirements  and  assistance  available 
under  such  programs; 

(7)  A  description  of  all  other  existing 
or  anticipated  housing  assistance 
provided  by  the  recipient  during  FY 
1998,  including  transitional  housing, 
homeless  housing,  college  housing, 
supportive  services  housing,  and  the 
requirements  and  assistance  available 
under  such  programs; 

(8)  A  description  of  any  housing  to  be 
demolished  or  disposed  of,  and  a 
timetable  for  such  demolition  or 
disposition; 

(9)  A  description  of  the  manner  in 
which  the  recipient  will  coordinate  with 
tribal  and  State  welfare  agencies  to 
ensure  that  residents  of  such  housing 
will  be  provided  with  access  to 
resources  to  assist  in  obtaining 
employment  and  achieving  self- 
sufficiency; 

(10)  A  description  of  the  requirements 
established  by  the  recipient  to  promote 
the  safety  of  residents  of  such  housing, 
facilitate  the  undertaking  of  crime 
prevention  measures,  allow  resident 
input  and  involvement,  including  the 
establishment  of  resident  organizations, 
and  allow  for  the  coordination  of  crime 
prevention  activities  between  the 
recipient  and  tribal  and  local  law 
enforcement  officials;  and 

(11)  A  description  of  the  entity  that 
will  carry  out  the  activities  under  the 
IHP,  including  the  organizational 
capacity  and  key  personnel  of  the  entity. 

(d)  Certifications  of  compliance — The 
IHP  must  include  the  following    - 
certifications: 

(1)  A  certification  that  the  recipient 
will  comply  with  title  II  of  the  Civil 
Rights  Act  of  1968  in  carrying  out 


activities  funded  by  NAHASDA,  to  the 
extent  that  such  title  is  applicable,  and 
other  applicable  Federal  statutes; 

(2)  A  certification  that  the  recipient 
will  maintain  adequate,  meaning 
sufficient  to  cover  replacement  costs, 
insurance  coverage  for  housing  units 
that  are  owned  and  operated  or  assisted 

.with  grant  amounts; 

(3)  A  certification  that  policies  are  in 
effect  and  are  available  for  review  by 
HUD  and  the  public  governing: 

(i)  The  eligibility,  admission,  and 
occupancy  of  families  for  housing 
assisted  with  grant  amounts; 

(ii)  Rents  charged,  including  the 
methods  by  which  rents  or  homebuyer 
payments  are  determined,  for  housing 
assisted  with  grant  amounts; 

(iii)  The  management  and 
maintenance  of  housing  assisted  with 
grant  amounts  provided  under  this  Act; 

(4)  If  an  IHP  is  submitted  on  behalf  of 
a  tribe  by  its  tribally  designated  housing 
authority  (TDHE),  the  IHP  must  contain 
a  certification  by  the  recognized  tribal 
government  that  either: 

(i)  The  tribe  has  had  an  opportunity 
to  review  the  IHP  and  has  authorized  its 
submission  by  the  TDHE,  or 

(ii)  The  tribe  has  delegated  to  the 
TDHE  the  authority  to  submit  an  IHP 
without  prior  review  by  the  tribe; 

(5)  If  an  IHP  that  covers  more  than 
one  Indian  tribe  is  submitted  by  a 
TDHE,  each  tribe  covered  by  the  IHP 
must  submit  as  {>art  of  the  IHP  the 
certification  described  in  paragraph  (4), 
immediately  above; 

(6)  A  certification  that  the  governing 
body  of  the  locality  within  which  any 
affordable  housing  to  be  assisted  with 
the  grant  amounts  will  be  situated  has 
entered  into,  or  has  begun  negotiations, 
which  must  be  completed  before  any 
award  of  NAHASDA  funds  can  be  made, 
to  enter  into,  a  local  cooperation 
agreement  with  the  recipient  for  the 
tribe  providing  that: 

(i)  The  affordable  housing  assisted 
with  grant  amounts  received  by  the 
recipient  (exclusive  of  any  portions  not 
assisted  with  amounts  provided  under 
NAHASDA)  is  exempt  from  all  real  and 
personal  property  taxes  levied  or 
imposed  by  any  State,  tribe,  city, 
county,  or  other  political  subdivision; 
and 

(ii)  The  recipient  makes  annual 
payments  of  user  fees  to  compensate 
such  governments  for  the  costs  of 
providing  governmental  services, 
including  police  and  fire  protection, 
roads,  water  and  sewerage  systems, 
utilities  systems  and  related  facilities,  or 
payments  in  lieu  of  taxes  to  Such  taxing 
authority,  in  an  amount  equal  to  the 
greater  of  $150  per  dwelling  unit  or  10 
percent  of  the  difference  between  the 


shelter  rent  and  the  utility  cost,  or  such 
lesser  amoimt  as: 

(A)  Is  prescribed  by  State,  tribal,  or 
local  law; 

(B)  Is  agreed  to  by  the  local  governing 
body  in  the  local  cooperation 
agreement;  or 

(C)  The  recipient  and  the  local 
governing  body  agree  in  the  local 
cooperation  agreement  that  such  user 
fees  or  payments  in  lieu  of  taxes  shall 
not  be  made;  or 

(iii)  If  the  affordable  housing  assisted 
with  grant  amoimts  received  by  the 
recipient  (exclusive  of  any  portions  not 
assisted  with  amounts  provided  under 
NAHASDA)  is  not  exempt  from  all  real 
and  personal  property  taxes  levied  or 
imposed  by  any  State,  tribe,  city, 
county,  or  other  political  subdivision, 
that  the  tribe.  State,  city,  county,  or 
other  political  subdivision  in  which  the 
affordable  housing  development  is 
located  contributes,  in  the  form  of  cash 
or  tax  remission,  the  amoimt  by  which 
the  taxes  paid  with  fespect  to  the 
development  exceed  the  amounts 
prescribed  in  section  (6)(ii)  of  the  1-year 
plan  requirements,  above. 

Question  4.  What  are  the  affordable 
housing  activities  that  are  eligible  for 
funding  under  NAHASDA? 

Answer  4.  Affordable  housing 
activities  are  activities  to  develop  or  to 
support  affordable  housing  for  rental  or 
homeownership,  or  to  provide  housing 
services  with  respect  to  affordable 
housing,  for  the  benefit  of  low-income 
Indian  families  on  Indian  reservations 
and  other  Indian  areas.  In  the  case  of  a 
low-income  family  residing  in  a 
dwelling  unit  assisted  with  NAHASDA 
grant  amoimts,  affordable  housing  is 
housing  for  which  the  monthly  rent  or 
homebuyer  payment  (as  applicable) 
does  not  exceed  30  percent  of  the 
family's  monthly  adjusted  income. 
Eligible  affordable  housing  activities  are 
described  below  in  sections  (a)  through 
(k)  of  this  answer 

(a)  Indian  Housing  Assistance — ^The 
provision  of  modernization  or  operating 
assistance  for  housing  previously 
developed  or  operated  pursuant  to  a 
contract  between  HUD  and  an  Indian 
housing  authority. 

(b)  Development— the  acquisition, 
new  construction,  reconstruction,  or 
moderate  or  substantial  rehabilitation  of 
affordable  housing,  which  may  include 
real  property  acquisition,  site 
improvement,  development  of  utilities 
and  utility  services,  conversicm, 
demolition,  financing,  administration 
and  planning,  and  other  related 
activities.  Affordable  housing  includes  . 
permanent  housing  for  homeless 
persons  who  are  persons  with 
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disabilities,  transitional  housing,  and 
single  room  occupancy  housing. 

(c)  Housing  Services— The  provision 
of  housing-related  services  for 
affordable  housing,  such  as  housing 
counseling  in  connection  with  rental  or 
homeownership  assistance, 
establishment  and  support  of  resident 
organizations  and  resident  management 
corporations,  energy  auditing,  activities 
related  to  the  provision  of  self- 
sufficiency  and  other  services,  and  other 
services  related  to  assisting  owners, 
tenants,  contractors,  and  other  entities, 
participating  or  seeking  to  participate  in 
other  housing  activities  assisted  with 
grant  amoimts. 

(d)  Housing  Management  Services — 
The  provision  of  management  services 
for  affordable  housing,  including 
preparation  of  woiii  specifications;  loan 
processing,  inspections,  tenant 
selection,  management  of  tenant-based 
rental  assistance,  and  management  of 
affordable  housing  projects. 

(e)  Crime  Prevention  and  Safety 
Activities — ^The  provision  of  safety. 


security,  and  law  enforcement  measures 
and  activities  appropriate  to  protect 
residents  of  affordable  housing  from 
crime. 

(f)  Rental  Assistance — ^The  provision 
of  tenant-based  rental  assistance. 

(g)  Model  Activities — ^Housing 
activities  under  model  programs  that  are 
designed  to  carry  out  the  piuposes  of 
NAHASDA  and  are  specifically 
approved  by  HUD  as  appropriate  for 
such  purpose. 

(h)  Administrative  Expenses— A 
percent  of  grant  amounts,  to  be 
determined  in  the  final  rule,  may  be 
used  for  any  reasonable  administrative 
and  planning  expenses  of  a  recipient 
relating  to  carrying  out  NAHASDA  and 
activities  assisted  with  such  amounts, 
including  costs  for  salaries  of 
individuals  engaged  in  administering 
and  managing  affordable  housing 
activities  assisted  with  grant  amounts 
and  .the  expenses  of  preparing  an  IHP. 

Question  5.  Howmayg^nt  amounts 
be  used  to  cany  out  eliffble  activities? 


Answer  5.  In  addition  to  being  used 
to  directly  pay  for  eligible  activities, 
grant  amounts  may  be  used  for 
affordable  housing  activities  through 
equity  investments,  interest-bearing 
loans  or  advances,  noninterest-bearing 
loans  or  advances,  interest  subsidies, 
leveraging  of  private  investments,  or  any 
other  form  of  assistance  that  HUD 
determines  to  be  consistent  with  the 
purposes  of  NAHASDA.  This  answer  is 
provided  from  section  204  -"Types  of 
Investments" — of  NAHASDA.  Guidance 
on  the  types  of  investments  permissible 
under  section  204  of  NAHASDA  will  be 
provided  in  the  final  regulations. 

Question  6.  When  must  the  IHP 
required  by  these  transition 
requirements  be  submitted? 

Answer  6.  An  IHP  must  be  received  by 
HUD  no  later  than  June  1, 1997  in  order 
to  be  considered  for  FY  1998  funding. 

Question  7.  Where  must  an  IHP  be 
submitted? 

Answer  7.  All  IHPs  must  be  submitted 
to  the  local  Area  Office  of  Native 
American  Programs  as  follows: 


Tribes  and  IHAs  located 


East  of  the  Mississippi  River  (in- 

dudng   aN   of   Minnesota)   and 

Iowa. 
Louisiana,  Missouri,  Kansas,  OMa- 

homa.    and   Texas    except   for 

Isleta  del  Sur. 
Colorado,     Montana.     Netxasica, 

North  Dakota.  South  Dakota,  and 

Wyoming. 
Arizona.   Califomia.   New   Mexico, 

Nevada,  and  Isleta  del  Sur  in 

Texas. 


ktaho,  Oregon,  and  Washington 
Alaska „ 


ONAP  Address 


EastenVWoodtands  Office  of  Native  American  Programs,  5P,  Metcalfe  Federal  Buikfng,  77  West  Jackson 
Boutevard,  Chicago,  Illinois  60604-3507,  (312)  353-1282  or  (800)  735-3239,  TDD  f^jmbers;  1-800- 
927-9275  or  312-886-3741. 

SoUhem  Plains  Oflfce  of  Native  American  Programs,  6.IPI,  500  West  Main  Street.  Suite  400.  Oklahoma 
Ciy.  Oklahoma  73012.  (405)  552-0194,  552-0195. 

Northern  Plains  Office  of  Native  American  Programs.  8P,  First  Interstate  Tower  North,  633  17th  Street. 
Denver.  Cokxado  80202-3607.  (303)  672-6462,  TDD  Hutrber.  303-844-6158. 

Southwest  Office  of  Native  American  Programs,  9EPID,  Two  Arizona  Center,  400  North  Fifth  Street.  Suite 

1650,  Phoenix.  Arizona  85004-2361.  (602)  379-4156.  TDD  Number  602-379-4461. 
or 
Atouquerque  Diviskxi  of  Native  American  Programs,  9EPIDI,  Afcuquerque  Piaza.  201  3rd  Street,  NW. 

Suite  1830.  Atxx^uerque,  New  Mexico  87102-3368,  (505)  766-1372,  TDD  Number  None. 
t4orthwest  Offce  of  Native  American  Programs,  10PI.  909  First  Avenue.  Suite  300,  Seattle,  Washington 

98104-1000,  (206)  220-5270.  TDD  Number:  (206)  220-5185. 
Alaska  Office  of  Native  American  Programs,  10.1  PI,  949  East  36th  Avenue,  Suite  401,  Anchorage,  Alaska 

99508-4399.^907)  271-4633.  TDD  Number  (907)  271-4328. 


Question  8.  Mayap  IHA  continue  to 
remain  subject  to  the  1937  Act.  and 
convert  to  a  PHA? 

Answer  8.  No,  because  the  purpose 
and  result  of  NAHASDA  is  the 
exclusion  of  IHAs  from  the  definition  of 
a  PHA  as  of  September  30, 1997.  After 
September  30, 1997,  there  may  be  IHAs 
that  want  to  remain  subject  to  the  1937 
Act,  but  the  consequence  of  NAHASDA 
section  501  is  to  make  it  impossible, 
after  September  30, 1997,  fra-  an  IHA  to 
be  considered  a  PHA.  Further,  section 
502(b)  provides  that  any  IHA  housing 
developed  or  operated  under  the  1937 
Act  must  be  considered  and  maintained 
as  affordable  housing  for  purposes  of 
NAHASDA,  and  precludes  the 
continued  application  of  title  I  of  the 


1937  Act  to  IHAs  after  September  30. 
1997. 

Qiestion  9.  What  happens  to  grants 
already  made  under  the  homeless. 
Youthbuild  and  Indian  HOME 
programs? 

Answer  9.  These  grants  continue  to  be 
governed  by  the  statutes  authorizing  the 
programs  as  those  statutes  exist  on 
September  30, 1997  and  by  the  grant 
agreements.  After  completion  of  the 
funded  activities,  the  grants  will  be 
closed  out  in  accordance  with  their 
program  reqmrements  and  grant 
agreements. 


in.  Goieral  Notice  of  Proposed 
Rulemaking  (For  Purposes  of  Section 
564(A)  of  Title  5,  United  States  Code) 

Section  106(b)(2)(A)  provides: 
"Notwithstanding  sections  563(a)  and 
565(a)  of  title  5,  United  States  Code,  all 
regulations  required  under  this  Act  shall 
be  issued  according  to  a  negotiated 
rulemaking  procedure  under  subchapter 
ni  of  chapter  5  of  title  5,  United  States 
Code."  Further,  section  106(a)(2)(b) 
requires  the  transition  notice  to 
"include  a  general  notice  of  proposed 
rulemaking  (for  purposes  of  section 
564(a)  of  title  5.  United  States  Code)  of 
the  final  regulations  under  subsection 
(b)."  Accordingly,  this  section  of  the 
transition  notice  provides  the 
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information  required  under  S  U.S.C. 
564(a)  as  follows: 

(1)  HUD  is  establishing  a  negotiated 
rulemaking  committee  to  negotiate  and 
develop  a  proposed  rule  as  required  by 
NAHASDA. 

(2)  The  subject  and  scope  of  the  rule 
to  be  considered  are  the  development  of 
proposed  regulations  required  under  the 
Native  American  Housing  Assistance 
and  Self-Determination  Act  of  1996 
(NAHASDA)  (Pub.  L.  104-330, 
approved  October  26, 1996),  including 
regulations  governing  the  allocation 
formula  to  be  used,  the  information  to 
be  provided  in  Indian  Housing  Plans 
(IHPs),  the  parameters  of  eligible 
activities,  the  frequency  and  content  of 
required  reports,  and  any  other  ancillary 
matters  necessary  to  provide  for  the 
operation  of  the  Indian  Housing  Block 
Grant  Program  established  by 
NAHASDA. 

(3)  The  interests  that  are  likely  to  be 
significantly  affected  by  the  rule  are  the 
members  of  Indian  tribes,  particularly 
low-income  Indian  families  on  Indian 
reservations  and  other  Indian  areas. 

(4)  The  persons  proposed  to  represent 
these  interests,  selected  to  satisfy  the 
NAHASDA  section  106(b)(2)(Bj(ii)a) 
requirement  that  the  membership  of  the 
committee  include  only  representatives 
of  the  Federal  Government  and  of 
geographically  diverse  small,  medium, 
and  large  Indian  tribes,  are  the 
following: 

RegioiiAfeniber  and  Tribal  Affiliation 

South  &■  Eastern 

Jennie  A.  Greene,  Housing 
Administrator,  Aquinnah  Wampanoag 
Tribal  Housing  Authority. 

Bemadette  Harlan,  Executive  Director, 
Seneca  Nation  Housing  Authority. 

Betty  Jones,  Housing  Manager, 
Seminole  Tribal  Housing  Au&ority. 

Phillip  Martin,  Tribal  Chief, 
Mississippi  Band  of  Choctaw  Indians. 

Alternate:  Jay  Dorris,  Planner, 
Mississippi  Band  of  Choctaw  Indians. 

Richard  Mitchell,  Executive  Director. 
Penobscot  Tribal  Reservation  Housing 

Authority. 

Susan  M.  Wicker,  Executive  Director, 
Poarch  Creek  Indian  Housing  Authority. 

Great  Lakes 

Doug  DeWalt,  Executive  Director, 
Sokaogon  Chippewa  Housing  Authority. 

Martin  Jennmgt.  Executive  Director. 
Leech  Lake  Housing  Authority. 

Tom  Maulson,  Tnbal  Chairman,  Lac 
du  Flambeau  Band  of  Lake  Superior 
ChippeMra  Indians. 

Jolene  Nertoli,  Housing  IDirector,  Sault 
Tribe  Housing  Authority. 

Rick  Smith.  Directo',  Minnesota 
Chippewra  Home  Loan  Program 


Bobby  Whitefeather,  Tribal  Chairman, 
Red  Lake  Band  of  Chippewa. 

Oklahoma 

Bill  Anoatubby,  Governor,  Chickasaw 
Nation. 

Alternate:  Ken  Samples,  Executive 
Director,  TTie  Housing  Authority  of  the 
Chickasaw  Nation. 

Joe  Byrd,  Principal  Chief,  Cherokee 
Nation  of  Oklahoma. 

Alternate:  Joel  R.  Thompson, 
Executive  Director,  The  Housing 
Authority  of  the  Cherokee  Nation. 

Merle  Boyd,  Second  Chief,  Sac  &  Fox 
Nation. 

Larry  Nuckolls,  Governor,  Shawnee 
Tribe  of  Oklahoma. 

Ron  Quails,  Potawattomi  Nation 
Housing  Authority. 

Duke  Tsoodle,  Executive  Director, 
Housing  Authority  of  the  Apache  Tribe. 

Mountain/Plains 

Paul  D.  Iron  Cloud,  Executive 
Director,  Oglala  Sioux  Housing 
Authority. 

Debbie  Isburg,  Executive  Director, 
Lower  Brule  Housing  Authority. 

Russell  Bud  Mason,  Sr.,  Chairman, 
Three  Affiliated  Tribes. 

William  Joseph  Moran,  Councilman, 
Confederated  Salish  &  Kootenia  Tribes. 

Alternate:  Robert  Gauthier,  Executive 
Director,  Salish  &  Kootenia  Housing 
Authority. 

S.  Jack  Sawyer,  Projects  Coordinator, 
Paiute  Housing  Authority,  Paiute  Indian 
Tribe  of  Utah. 

Bruce  Sun  Child,  Council  Member. 
Chippewa  Cree  Tribe. 

Nevada/California 

Phil  Bush,  Executive  Director,  Modoc 
Lassen  Indian  Housing  Authority. 

Virginia  Kizer.  Executive  Director. 
Washoe  Housing  Authority. 

Juana  Majel,  Pauma  Band  of  Mission 
Indians,  San  Diego  American  Indian 
Health  Center. 

Arlan  Melandez,  Chairman,  Reno 
Sparks  Indian  Colony. 

Darlene  Tooley.  Executive  Director, 
Northern  Circle  Indian  Housing 
Authority. 

Brian  Wallace.  Tribal  Chairman. 
Washoe  Tribe  of  Nevada  and  California. 

Southwest 

Chester  Carl,  Executive  Director, 
Navajo  Housing  Authority. 

David  F.  Garcia,  Contracts  and  Grants 
Coordinator,  Pueblo  of  Acoma. 

Alternate:  Raymond  J.  Concho,  Jr.. 
Executive  Director,  Acoma  Housing 
Authority. 

Joe  Garcia.  Councilman.  San  Juan 
Pueblo. 

Albeit  Hale,  President.  Navajo  Nation. 


Alternate:  Kenneth  Peterson, 
Executive  Staff  Assistant,  Navajo 
Nation. 

Ivan  Makil,  President,  Salt  River 
Pima-Maricopa  Indian  Commimity. 

Alternate:  Charleen  H.  Greer,  Staff 
Attorney,  Salt  River  Pima-Maricopa 
Indian  Community. 

Raymond  Stanley,  Tribal  Chairman, 
San  Carlos  Apache  Tribe. 

Northwest 

Henry  Cagey,  Tribal  Chairman. 
Lunmii  Nation. 

Rod  Clark,  Director.  Klamath  Alcohol 
and  Drug  Abuse. 

Stanley  G.  Jones.  Chairman  of  the 
Board  of  Directors,  Tulalip  Tribes. 

Norman  C.  Nault,  Executive  Director. 
Yakama  Nation  Housing  Authority. 

John  S.  Williamson.  Executive 
Director.  Lower  Elwha  Housing 
Authority 

Coni.Wilson,  Executive  Director, 
Quinault  Housing  Authority. 

Alaska 

Kristian  Anderson.  Executive 
Director,  Aleutian  Housing  Authority. 

Thomas  W.  Harris,  Executive  Director, 
Cook  Inlet  Housing  Authority. 

Jacqueline  L.  Johnson,  Executive 
Director,  Tlingit-Haida  Regional 
Housing  Authority. 

Will  Mayo,  President.  Tanana  Chiefs 
Confiarence. 

Alternate:  Joseph  G.  Wilson, 
Executive  Director,  Interior  Regional 
Housing  Authority. 

Frank  A.  Peratovich,  Jr..  Executive 
Director,  Copper  River  Basin  Regional 
Housing  Authority. 

Edward  K.  Thomas,  President.  Central 
Council  Tlingit  Haida  Indian  Tribes  of 
Alaska. 

Alternate:  Lee  Clayton,  President. 
Chilkoot  Indian.  Association. 

Department  of  Housing  and  Urban 
Development 

Robert  G.  Barth,  Office  of  Native 
American  Programs. 

Jennifer  A.  BuUough.  Office  of  Native 
American  Programs. 

Barbara  L.  Buridialter.  Office  of  Public 
and  Indian  Housing. 

Comptroller 

Ted  L.  Key,  Office  of  Native  American 
Programs. 

Bruce  A.  Knott,  National  Office  of 
Native  American  Programs. 

Deborah  M.  Lalancette,  National 
Office  of  Native  American. 

Programs 

Dominic  A.  Nessi,  National  Office  of 
Native  American  Programs. 

Peter  J.  Petrunich,  National  Office  of 
Native  American. 
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Programs 

Todd  M.  Richardson,  Michigan  State 
Office. 

Carol  A.  Roman,  Colorado  State 
Office,  Northern  Plains  Office  of  Native 
American  Programs. 

(5)  The  proposed  agenda  and 
schedule  for  completing  the  work  of  the 
committee,  including  the  target  date  for 
publication  by  HUD  of  {f  proposed  rule 
for  notice  and  comment,  are  as  follows: 

The  members  of  the  negotiated 
rulemaking  committee  will  determine 
the  agenda  for  the  committee's  work. 

The  target  date  for  the  pubUcation  of 
a  proposed  rule  for  notice  and  comment 
is  Jime  1, 1997. 

(6)  A  description  of  the  administrative 
support  for  the  committee  to  be 
provided  by  HUD,  including  technical 
assistance,  is  as  follows: 

In  addition  to  providing  meeting 
facilities,  HUD  will  provide  a  neutral 
facilitator,  travel  funds  when  available, 
and  a  recorder  for  the  activities  of  the 
committee. 

(7)  Comments  are  requested  on  the 
proposed  membership  of  this  negotiated 
rulemaking  committee.  In  addition, 
persons  who  will  be  significantly 
affected  by  the  proposed  rule  to  be 
reported  out  by  the  committee  and  who 
believe  their  interests  will  not  be 
adequately  represented  by  any  person 
proposed  for  membership  in  this  notice 
may,  by  the  date  specified  for  the 
submission  of  comments  on  this  notice, 
apply  for,  or  nominate  another  person 
for,  membership  on  the  committee  by 
submitting: 

— ^The  name  of  the  person  nominated 
and  a  description  of  the  interests  that 
person  will  represent; 

— Evidence  that  the  person  nominated  is 
authorized  to  represent  parties  related 
to  the  interests  the  person  would 
represent; 

— ^A  written  commitment  that  the  person 
nominated  will  actively  participate  in 
good  faith  in  the  development  of  the 
rule  imder  consideration;  and 

— ^The  reasons  that  the  persons  proposed 
for  membership  in  this  notice  do  not 
adequately  represent  the  interests  that 


the  nominated  person  would 
represent. 

IV.  Efiective  Date  of  Nahaada  Section 
701(c) 

This  notice  establishes  an  effective 
date  of  October  1, 1997  for  purposes  of 
NAHASDA  section  701(c).  This  section 
establishes  a  new  requirement  for  the 
Indian  Housing  Loan  Guarantee 
Program  (also  called  the  Section  184 
Prc^ram)  under  section  184  of  the 
Housing  and  Community  Development 
Act  of  1992  (12  U.S.C.  1515z-13a)  that 
eligible  loans  must  be  for  housing  on 
land  under  the  jurisdiction  of  an  Indian 
tribe  for  which  an  Indian  housing  plan 
(IHP)  has  been  submitted  and  approved 
pursuant  to  sections  102  and  103  of 
NAt^SDA.  Since  HUD  anticipates  that 
IHPs  will  not  be  submitted  and 
approved  until  about  the  begiiming  of 
FY  1998,  section  701(c)  is  given  this 
delayed  implementation  date  to  prevent 
any  interruption  in  the  processing  of 
section  184  loan  guarantees. 

V.  Findings  and  Certifications 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  emergency 
review  and  approval  under  section 
3507(j)  of  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520).  The 
OMB  control  number,  when  assigned, 
will  be  published  in  the  Federal 
Register.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
control  number. 

Regulatory  Planning  and  Review 

This  notice  has  been  reviewed  in 
accordance  with  Executive  Order  12866, 
issued  by  the  President  on  September 
30, 1993  (58  FR  51735,  October  4, 1993). 
Any  changes  to  the  rule  resulting  from 
this  review  are  available  for  pubUc 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  CleriL 


Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  the  policies  announced 
in  this  Notice  would  not  have  a 
significant  impact  on  the  formation, 
maintenance,  and  general  well-being  of 
families  since  they  only  establish 
transition  requirements  that  are  only 
temporary  in  nature. 

Executive  Order  12612,  Federalism 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  that  the  policies 
contained  in  this  notice  will  not  have 
substantial  direct  effects  on  states  or 
their  political  subdivisions,  or  the 
relationship  between  the  federal 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  notice  only 
establishes  temporary  transition 
requirements  for  the  initial  participation 
by  Indian  tribes  in  a  new  statutory 
program. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  envirorunent  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  Part  50.  which 
implement  section  102(2)(C)  of  the 
National  Envirorunental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  Office  of  the  Rules 
Docket  ClerifL. 

Authority:  Section  106  of  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA)  (Pub. 
L  104-330,  approved  October  26, 1996). 

Dated:  January  23, 1997. 
Kavin  Emanuel  Marcfaman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  97-2055  Filed  1-23-47;  3:23  pm) 
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1002 3487 

1 1 85 2041 

Ch.XI „ .3492 

194 .2989 

387 .3855 

390 .3855 

391  ••■■••^•••MMM*.  ••••.•..• ••.3o95 

392 J855 

395 J855 

396 ......3855 

397 - 3855 

538 375 

571 .807, 1077,  2996 

595 J31 

50  CFR 

17 665,  1644,  1647, 1691. 

2313.  3241,  361fr 

Ov  ■■•••••••••••••••••••••■••••■•••■•••■■•  I  ^n90 

227 1296 

229 .33 

^W9  •■•■••■■>••>•••••>•••■•••■••••••••  •••••i3ww 

285 331 .  3490 

600. _V. .3335 

622 689,  1402,  3808 

648 1403,  1829,  2619 

649 1403^ 

660 3335 

679 2043, 2445 

PropoMd  RuIm: 

1 7 3263,  3654 

24 2354 

300 382 

600 700,  1 306 

622 ........384,  720.  2999 

630 1705 

648 1 424,  3495 

660 ,_ 700 

678 724.  1706, 1872 

679 J5.  724.  2719 
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REMNDERS 

The  items  in  this  list  were 
edMonally  conpHed  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 


RULES  QOINQ  INTO 
EFFECT  TODAY 

FEDERAL  REQSTER, 
ADMNiSTRAnVE 
COMMTTTEE 

Federal  Register  pubications: 
Price  changes  and 

availability,  acceptance  of 

d^jital  signatures; 

pubished  12-27-96 

AQMCULTURE 
DEPARTMENT 


Exportation  and  importation  of 
animals  arxl  arimai 
products^ 

RaMes  and  hatching  eggs 
of  ralites  from  Canada; 
pubished  12-27-96 
Viruses,  serums,  toxins,  etc: 
Encephaiomyeitis  vaccine. 
Eastern,  Western,  arxl 
Venezuelan,  IdHed  virus; 
published  12-26-96 
OOIMERCE  DEPARTMENT 
MaMonal  Ooaanle  and 

imovpnanc  AanNnmsDon 
Ocean  arxl  coastal  resource 
management 
Marine  sanctuaries: 
QuN  of  the  Faralones 
Notional  Marine 
Sanctuary;  Point  Reyes/ 
Faralon  Islands 
Natiorwl  Marine 
Sanctuary:  name 
change;  published  1-27- 
97 

DEFENSE  DEPARTMENT 

Qvi  monetary  penalties 
inRaBon  aoiusimeni; 
published  12-26-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  polulants,  hazardous; 
national  emission  standards: 
Constructed  or  reconstructed 
maipr  sources;  published 
12-27-96 
Air  quaMy  implementation 
plans;  approval  and 
promulgation;  various 


West  Virginia;  published  11- 
27-96 
Clean  Air  Act 
State  operating  permits 


New  Mexico;  published 
11-26-96 


FEDERAL 

COMMUNICATIONS 

COMMSSION 

Radk)  stations;  table  of 
assignments: 
North  Carolina;  published 

12-18-96 
Wisconsin;  published  12-13- 
96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Conflict  of  interests;  pubished 
1-27-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling- 
Saccharin  arxJ  salts;  retail 
establishment;  published 
1-27-97 
INTERIOR  DEPARTMENT 
Special  Trustee  for 
American  IfKMans  Offlcs 
American  Inden  Trust  Fund 
IManagement  Reform  Act 
Restricted  tritMl  funds 
wittxirawal  and 
management;  put)lished 
12-26-96 

RAILROAD  RETIREMENT 
BOARD 

Federal  claims  collection: 
Civil  monetary  penalties; 
inflation  ad|ustment; 
published  1-27-97 
Railroad  Retirenient  Act 
Compensation  records; 
published  1-27-97 
STATE  DEPARTMENT 
Privacy  Act  implementation; 
published  12-27-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Charleston  Harbor  and 
Cooper  River,  SC;  safety 
zone;  published  12-27-96 

TRANSPORTATION 
DEPARTMENT 
I  euerw  Avwuun 
AdiiiliilsUallon 

Airworthiness  dkectives: 
Airbus;  pubfished  12-19-96 
Boeing;  published  12-19-96 
Don  Luscomtw  Aviation 

History  Fourxtation: 

published  12-19-96 
Lockheed;  published  12-19- 

96 
McOonnei  Douglas; 

published  12-19-96 
Raytheon;  published  12-19- 

96 
Saab;  published  12-19.96 
Saab;  correction;  published 

1-22-97 


TREASURY  DEPARTMENT 

rwGsi  iiennce 

Payment  to  financial 
institutions  for  credK  to 
employee  and  beneficiary 
accounts;  CFR  part 
removed;  published  12-27- 
96 

TREASURY  DEPARTMENT 
InMcnM  Revenue  Service 
Income  taxes: 
Foreign  corporations; 

transfer  of  domestic  stock 

or  securities  t>y  U.S. 

persons;  published  12-30- 

96 
Low-income  fxxAing  tax 

credR;  cross  reference; 

published  1-27-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Martceting 

Service 

Onons  grown  Irv- 
Texas;  comments  due  by  2- 
6-97;  published  1-7-97 

Oranges  and  grapefruit  grown 
in  Texas;  comments  due  by 
2-3-97;  pubished  1-2-97 

Spearmint  oi  produced  in  Far 
West;  comments  due  by  2- 
6^7;  published  1-7-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurwtos 
Corporation 

Crop  insurance  regulatkNis: 
Fresh  market  peppers; 

comments  due  t>y  2-3-97; 

pubished  1-3-97 
Fresh  market  sweet  com; 

comments  due  by  2-3-97; 

published  1-3-97 

COMMERCE  DEPARTMENT 
Nationai  Oceanic  and 
Aiinoipheric  Administration 

Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economk:  Zone- 
Gulf  of  Alaska  groundfish; 
comments  due  t>y  2-&- 
97;  pubished  1-6-97 
Scalop;  comments  due  by 
2-3-97;  pubished  12-3- 
96 
Northeastern  United  States 
fisheries- 
Atlantic  mackerel,  squkj, 
and  bulterfish; 
comments  due  by  2-6- 
97;  pubished  12-23-96 
West  Coast  States  and 
Western  Pacific  fisheries- 


PacMic  Coast  groundfish; 
comments  due  by  2-5- 
97;  pubished  1-6-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  preventton  packaging: 
Chikt-resistant  packaging 
requirements- 
Packages  containing  50 
mg  or  more  of 
Ketoprofen;  comments 
due  by  2-3-97; 
pubished  11-20-96 
DEFENSE  DEPARTMENT 
Acquisitton  regulations: 
Business  combinatton; 
external  restructuring 
costs  reimbursement; 
comments  due  by  2-4-97; 
pubished  12-6-96 
Contract  terminatkxi  or 
reduction  notification; 
comments  due  by  2-4-97; 
pubished  12-6-96 

ENERGY  DEPARTMENT 
Fadsrai  Energy  Reguialory 
Commission 
Practk:e  and  procedure: 
Hydroelectric  projects; 

relicensing  procedures; 

rulemaldng  petMion; 

comments  due  by  2-3-97; 

pubished  12-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polution  control;  new 
motw  vehicles  and  engines: 
Heavy-duty  engines- 
Nonroad  desel  engirtes; 
commsrNs  due  by  2-3- 
97;  pubished  1-2-97 
Air  quaity  implementatxwi 
plans;  approval  and 
promulgation;  various 


Ohto;  comments  due  by  2- 

5-97;  pubished  1-6-97 
Hazardous  waste  program 
authorizatk>ns: 
New  Mexico;  comments  due 

by  2-6-07;  puUshed  12- 

23-96 
Hazardous  waste: 
Hazardous  waste 

coflfitiustors;  maximum 

achievable  control 

technotogies  performance 

standards;  comments  due 

by  2-6-97;  pUblshed  1-7- 

97 
Solid  wastes: 
Products  containing 

recovered  materials; 

comprehensive  gudelnes 

for  procurement; 

comments  due  by  2-5-97; 

pubished  11-7-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


UMI 
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International  setUemenl 
rates;  convnenls  dua  by 
2-7-97:  pubished  12-30- 
96 
Radk)  and  taievteion 

broadcasting: 

MuNipoint  dtotribubon 
services:  comments  due 
by  2-7-97:  published  12- 
20-96 
Radk)  broadcasting: 

Newspaper/radk)  cross- 
ownership  waiver  policy: 
comments  due  by  2-7-97: 
published  12-11-96 
Radk)  stations;  table  of 


Idaho;  comments  due  by  2- 
347;  published  12-17-96 

Oklahoma;  comments  due 
by  2-3^;  published  12- 
17-96 

South  Carolina;  comments 

due  by  2-3-97;  published 

12-17-96 
Wyoming:  comments  due  by 

2-3-97;  pubished  12-17- 

96 
Television  broadcasting: 

Broadcast  television  national 
ownership  rules; 
comments  due  by  2-7-97; 
published  12-1»^ 

Local  television  ownership 
and  radk>4elevi8ion  cross- 
ownership  rutes;  less 
restrictive  designated 
maifcet  area,  etc; 
conwnents  due  by  2-7-97; 
published  12-1»^ 

FEDERAL  HOUSING 
HNANCE  BOARD 

Affordable  housing  program 
operation: 

AmerKfments;  comments 
due  by  2-6-97;  published 
11-646 
Federal  home  loan  bortu 

system: 

Federal  home  loan  bank 
securities;  book  entry 
regulatwns;  comments 
due  by  2-3-97;  pubished 
12-3-96 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulatk)n 
M): 
Advertising  dsdosures  for 

lease  transactions; 

streamlining;  comments 

due  by  2-7-97;  published 

1-2-97 

Depository  institulkxts;  reserve 
requirements  (Regulation  D): 
Savings  deposit,  transactkm 

account,  savings  deposit; 

definitnn  darificatkins: 


comments  due  by  2-4-97; 
published  12-31-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cara  FinandnQ 


Medteare: 
Health  Insurance  portabMy; 
comment  request; 
comments  due  by  2-3-97; 
published  12-30-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  toan  Insurance 
programs: 

Multitamily  mortgage 
insurarx«e— 

Risk-sharing  for  hospitals; 
comments  due  by  2-3- 
97;  published  12-4-96 

INTERIOR  DEPARTMENT 
Land  Manaoaniant  Bwwu 

Land  resource  management: 
Management,  use,  and 
protoctk)n  of  pubic  lands 
Criminal  penalties  for 
misuse;  comment  period 
extended;  comnents 
due  by  2-6-97; 
pubished  12-16-96 
MTERIOR  DEPARTMENT 
Fish  and  Wildlife  Servloa 

Endangered  and  threatened 
species: 

Alexander  Aichipetago  wotf 
and  Queen  Chartotto 
Qoshawlc;  comments  due 
by  2-5-07;  pubished  12- 
31-96 

INTERIOR  DEPARTMENT 
Reclamation  Bureau 

Newiands  lrrigatk>n  Project,    ^ 
NV;  operating  cnteria  arxj 
procedures  adjustments; 
comments  due  by  2-7-97; 
pubished  12-9-96 

INTERIOR  DEPARTMENT 
Surfaca  Mining  Reclamatlcn 
and  Enforcamant  Offica 

Pet  11  lai  tent  program  and 
abandoned  mine  land 
reclamation  plan 
sutimissions: 

Alaska;  comments  due  t>y 
2-7-97;  pubished  1-8-97 

Ohto;  comments  due  by  2- 
7-97;  published  1-23-97 

JUSTICE  DEPARTMENT 
hnmlgradon  and 
NalufBllatlon  Sarvica 

Immigration: 
Inspection  and  expedKed 
removal  of  aliens; 
detention  and  removal  of 
aiens;  conduct  of  removal 


proceedings;  asylum 
procedures;  comments 
due  by  2-347;  pubished 
1-347 

JUSTICE  DEPARTMENT 

Executive  Offioe  for 
Immigration  Review: 
Inspectnn  and  expedfted 
removal  of  aliens; 
delentton  and  removal  of 
aiens;  conduct  of  removal 
proceedngs;  asykim 
procedures;  comments 
due  by  2-347;  pubished 
1-347 

JUSTICE  DEPARTMENT 


Inmate  control,  custody,  care, 
etc: 
Correspondence;  pretrial 


by  2-747;  pubished  12-0- 
96 

LABOR  DEPARTMENT 
rwmoii  ena  viwiw 
Baneflts  Adminiatfalion 

Emptoyee  Retirement  Income 
Security  Act 

Health  insurance  portabiKy; 
comment  request; 
comments  due  by  2-347; 
pubished  12-30-9^ 

MME  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 

Fadecal  Mine  Safety  and 
Health  Review  Conanlaaion 
Equal  Access  to  Justice  Act; 
implementation;  comments 
due  by  2-3-97;  pubished  1- 
2847 

SMALL  BUSINESS 
ADMINISTRATION 

Business  kian  poicy: 
Low  documentatton  loan 
program;  partttipating 
lenders;  comments  due  by 
2-347;  pubished  1-347 

SOaAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 

Federal  okj  age,  survivors 
and  dteabiiity  insurance^ 

Self-empk)yment  wages 
and  net  earnings; 
conwnents  due  by  2-3- 
97;  pubished  1-3-97 

TRANSPORTATION 
DEPARTMENT 

Coaat  Guard 

Ports  and  waterways  safety: 
Delaware  Bay  arxl  River  et 

al.,  HJ;  regulated 

navigation  area; 

comments  due  t>y  2-547; 

pubished  11-7-96 
Regattas  and  marine  parades: 


Augusta  Invitatnnal  Rowing 
Regatta;  comments  due 
by  2-447;  pubished  12-8- 
96 

TRANSPORTATION 
DEPARTMENT 

FaoacM  AvwDon 
AdnwilalralkMi 

Air  carrier  certilicatton  and 


Single-engine  aircraft, 
commercial  passengar- 
carying  operations  under 
Instrumertf  flight  rules; 
comments  due  by  2-347; 
pubished  12-346 
AvworNness  dbedivas: 

Aerospace  Technotogies  of 

Auslraia;  oommertt  due 
by  2-347;  pubished  12-6- 
96 

Air  Tractor,  Inc.;  commante 
due  by  2-7-07;  piMshed 
11-2046 

Boeing;  comnoents  due  by 
2-347;  pubished  1-2147 

Fairchild  Aircraft;  commsnte 
due  by  2-^47;  pubished 
11-4-06 

Raytheon;  oommerts  due  t>y 
2-347;  pubished  12-2-06 
Class  E  airspace;  comments 
due  by  2-747;  pubished 
11-27-06 

Jet  routes;  oommerMs  due  t>y 
2-747;  pubished  12-19-96 

TRANSPORTATION 
DEPARTMENT 

nMHMMi  niQnHay  iramc 
MHvij  wuiiwwauauon 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection— 
Air  bag  deactivation; 
comments  due  by  2-6- 
97;  pubished  1-647 
Air  bags  deactivainn; 
comments  due  by  2-6- 
97;  pubished  1-6-97 

TREASURY  DEPARTMENT 

Alconol,  Tobacco  and 
Rraarma  Bureau 

Akx)hoic  beverages: 
Distilled  spirits,  «me,  and 
maN  t)everages;  labeing 
and  advertising- 

Margarite;  use  of  term; 
comments  due  tjy  2-5- 
97;  pubished  11-7-96 

TREASURY  DEPARTMBfT 

Internal  ReverMie  Service 

Income  taxes: 

Health  insurance  portabiity; 

comment  request; 

comments  due  t)y  2-3-97; 

pubished  12-30-96 
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CFR  CHECKLIST 


TM* 


Stock  NumlMr 


PrtM 


ISS 


Ttiis  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  ttie  order  of  CFR  titles,  stock 

nuntwrs.  prices,  and  revision  dates. 

An  asterisk  (*]  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  "•"  p*«c«de«  each  entry  ttwt  is  now  available  on-line  through 

tiM  Qovemment  Printing  Offlce's  GPO  Access  service  at  http:// 

www.accaM.gpo.gov/nartfcfr.  For  infomurtion  about  GPO  Access 

caN  1-888-293-6496  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  ttie  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  montfily. 

Tfie  annual  rate  for  subscription  to  all  revised  volumes  is  $951 .00 

domestk;,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  t>y  remittarKe  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephorted 

to  the  GPO  Onjer  Desk,  Monday  through  Friday,  at  (202)  512-1800 

from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  51^22S0. 

TWa  Stock  Numbw  Pilce      RevWonDela 


1,  2  (2  Resented) (869^)26-00001-1) $4.25 

3  (1995  Compiotion 
and  Ports  100  and 
101) (869-026-00002-^ 22.00 

4 (869-028-00003-7) 550 

6PartK 

1-699  (869^)26-0000*-5)  .. 

700-1199 (869-028-00006-3)  .. 

120(Knd,  6  (6 
Rasarved) (869^)26-00006-1) .. 


Feb.  1,  1996 


26.00 
20X)0 


30.00 
25D0 

XJOO 
24J)0 
iJOO 
2]J0O 
3AJ0O 


iJan.  1 
Jon.  I 


Jon.  1 
Jon.  1 


25X10       Jon.  1 


71 

0-26 (869^)28-00007-0) 22.00  Jon.  1 

27-^ (869-028-00006-6) UJOO  Jan.] 

4641  . (869-026^)0009^) 13.00  Jon.  1 

52  (869-026KI0010-0) bOQ  Jon.  1 

53-209 (869-026-00011-8) 17«)  Jon.  1 

210-299 (869-026-00012-6) 35i)0  Jon.  1 

300-399 (869-028-00013-4) U£0  Jon.  1 

40(K699 > (869-026-00014-2) 22J0O  Jon.  1 

70««99 (869-028-00015-1) KJOO  Jon.  1 

90(W99 (869-028-00016-9) XJOO  Jon.  1 

1000-1199 (86W)26^)0017-7) 35i)0  Jon.  1 

1200-1499  (869-026-00016-5) 29jOO  Joa  1 

1500-1899  (869^)28-00019-3) 4)00  Joa  1 

1900-1939 _ (869-026-00020-7) ]6J0O  Joa  1 

1940-1949 (869-026-00021-5) 31jOO  Joa  1 

1950-1999 (869-026-00022-3) »JO0  Joa  1 

2000-€nd .-..  (869-026^)0023-1) ]SJBO  Jon.  1 

8 (869-026-0)024-0) 23J)0  Jon.  1 


9PartK 

1-199  (869-026-00025-8) 

200*id  _ (869-026-00026-6) 

10  Parts: 

0-50 , (869-028-00027-4) 

51-199 (86WI26O)026-2) 

200O99 (86W)28-00029-1) 

400-499  — (869-028-00030-4) 

500-End (869-026-00031-2) 

11 „ (869-O28-00032-1) 15J)0       Jon.  1 

12 


Jon.  1 
Jon.  1 

Jon.  1 
Jan.1 
Jan.1 
Jon.  1 
Jan.1 


1-199 (869-O26-O0033-9) 12J)0  Jan.  1 

200-219 (869-028-00OJ4-7) MJOO  Jan.1 

22M99  .... (869-028-00035-5) 79J0O  Jan.  1 

300-199 (869-026-00036-3) 21.00  Jan.1 

500-699 (869-028-00037-1) 20A)  Jan.1 


1996 
1996 


1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 


600-€nd  (869-028-00036-0) 31J)0 

13 (869-028-00039-8) 18.00 

14  Parts: 

1-59 (869-026-00040-1) 34«) 

60-139 (869-028-O0O41-O) XJOO 

140-199 (869-028-00042-8) 13.00 

200-1 199 (869-028-00043-6) TZJOO 

120O^nd (869^)26-00044-4) 16.00 

15  Parts: 

0-299 (869-028-00045-2) 16.00 

300-799 (869-028-00046-1) 26.00 

800-€nd  (869^)28-00047-9) 18.00 

16Part8: 

0-149  (869-028-00048-7) 6i0 

150-999 (869-028-00049-5) 19.00 

lOOtHnd (869-028-0005O-9) 26.00 

17  Parts: 

1-199  (869-026^)0052-5) .. 

200-239 (869-028-00053-3)  .. 

240-€nd  (869^)28-00054-1) .. 


21.00 
25A) 
31.00 

18Pwts: 

1-149  (86W)28-O0055-O) 17.00 

150-279 ...._„ (869-028-00056-6) IZOO 

280-399 (869-028-00057-6) 13J)0 

400-€nd  (869-026^)005^4) UJOO 

19  Parts: 

1-140 (869-026-00059-2) .. 

141-199  ...'.;. „....  (869-028-00060-6) .. 

200-End (869^)26-00061-4)  .. 


26.00 
23A) 
12/)0 


20 

1-399  (869-026O0062-2) 20.00 

•400-499 (869^)26-00063-1) 35X10 

500-End  „ (869-026K)0064-^ 32JO0 

21Parts: 

•1-99 (869^)28-00065-7) 16X)0 

•100-169 (869-026-00066-5) 22X)0 

•170-199 (869-028-00067-3) 29X)0 

•200-299 (869-026-00066-1) 7JO0 

•30O499 (869-026-00069-0) 50X)0 

•500-599 (869-O28-O007O-3) 2BJ0O 

•600-799 (869-026-00071-1) 8.50 

•800-1299 (869-028-00072-0) 20X30 

•1300-€nd (869-026-00073-6) 14X10 

22  Parts: 

1-299  (869-026-00074-6) 36.00 

300*Kl  . (869-028-00075-4) 24.00 

23 (869^)28-00076-2) 21.00 

24Parts: 

0-199 (869-028-00077-1) XJOO 

200-219 (869-026-00076-9) 14X)0 

220-499 (869^)26-00079-7) 13X10 

500-699 (869-026-00080-1) MJOO 

700-899 (869-028-00081-9) 13X10 

900-1699 (869-028-00082-7) 21X)0 

170O*kJ  ... (869-026-00063-5) \4JO0 

2S (869-026-00084-3) 32X)0 

26  Paris: 

§§  1.0-1-1-60 (869-028-00085-1) 2\JO0 

§§  1 .61-1. 169 (869-026-00066-0) 34X10 

§§  1.170-1  JOO  ..... (869-028-00087-8) 2AJO0 

§§  1  J01-1.400 (869-O28-00088-6) 17X)0 

§§  1.401-1  J40 (869-026^)0089-4) 31X)0 

§§  1^1-1  JOO (869-028-00090-8)  22JO0 

§§  1.501-lM) (869-026-00091-6) 21X10 

§§  1 .641-1 .850 (869-028-00092-4) 25.00 

§§  1.851-1.907 (869-028-00093-2) 26X)0 

§§  1.906-1.1000 (869^)26-00094-1) 26X10 

§§  1.1001-1.1400  (869-028-00095-^ 26X)0 

§§  ).1401-End  (869^)28-00096-7) 35X10 


Revision  Date 
Jan.  1, 1996 
Mar.  1,  1996 

Jon.  1,  1996 
Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1, 1996 

Jaa  1, 1996 
Jan.  1, 1996 
Jan.  1, 1996 

Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1, 1996 

Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1, 1996 
Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1, 1996 
Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 

May  1.1996 
May  1.1996 
May  1,1996 
May  1,1996 
May  1,1996 
May  1,1996 
May  1,1996 

May  1.1996 

Apr.  1. 1996 
Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1, 1996 
Apr.  1, 1996 
Apr.  1, 1996 
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stock  Numbar 


Pilct       RvvMonOMa 


2-29  (869-028-00097-5) 28.00 

30-39  (869-028-00098-3) 20.00 

40-49  (869-028-00099^1) 13.00 

50-299 (869-028^)0100-9) 14.00 

300-499 _ (869-028-00101-7) 25.00 

500-599 „ (869-028-00102-5) 6.00 

600-End (869-028-00103-3) 8.00 

27  Parts: 

1-199  (869-028^104-1) ., 

200-Cnd  „ (869-028-00105-0) .. 


44.00 
13.00 

28  Parts: 

1-42  (869-028-00106-8) 35.00 

43-end (869-028-00107-6)  30.W 

29  Parts: 

0-99  (869-028-00108-4) 26.00 

100-499 (869-028-00109-2) 12.00 

500-899 (869-028-001 10-6) 48.W 

900-1899 (869-028-001 1 1-4) 20.00 

1900-1910  (§§1900  to 

1910.999)  (869-028-00112-2) 43.00 

1910  (§§1910.1000  to 

end)  (869-028-001 IW) 27.00 

191 1-1925  (869-028-001 14-9) 19.00 

1926 (869-028-001 15-7) 30.00 

1927-End (869-028-001 16-5) 38.00 

30  Parts: 

1-199  (869-028^)0117-3) .. 

200-699 (869-028-00118-1)  .. 

700-End  (869-028-00119-0)  .. 


33.00 
26.00 
38.00 

'20.00 
33.00 


31  Parts:    - 

0-199  (869-028-00120-3)  .. 

200-£nd  (869-028-00121-1) .. 

32  Parts: 

1-39,  Vol.  I „ 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-028-00122-0) 

191-399 (869-028^)0123-8) 

400-629 (869-028-00124-6) 

630-699 (869-028-0012W) 

700-799 „ (869-O28-O0126-2) 

800-€fXl  „ (86W)28-00127-1) 

33  Parts: 

1-124  (869-028-001 28-9) 

125-199 „.... (86W128-00129-7) 

200-€nd  (86W)28-00130-1) 

34  Parts: 

1-299  (869-028-00131-9) 

300-399 „ _ (869-028-00132-7) 

400-End  (869-028-00133-5) 

35 (869^)284)0134-3) 

36  Parts 

1-199  (869-028-00135-1) , 

200-End  (869-028-00136-0) , 


42.00 
50.00 
34.00 
14.00 
28.00 
28.00 

26.00 
35.00 
32.00 

27.00 
27.00 
46.00 


20.00 
48.00 


0-17  (869-028-00138-6) MJOO 

18-End  (869-0284)0139-4) 38.00 


39 (669-028KI0140-8) 

40  Parts: 

•1-51  .. — > (869-028-00141-6) 

•52 :. (869-028-0014^4) 

•53-S9  (869-028-00143-2) 

60  (869-028-00144-1)  . 

•61-71  (86W128-00145-9) 

•72-8a (869-028-00146-7) , 

•81-85  „ (869-028-00147-5) . 

86  „ (869-028-00148-3) . 

•87-135 (869-O2S-O0I49-I) . 


23Xn 

50.00 
51.00 
14A) 
47O0 
47.00 
WX) 
31J)0 
46J0O 
35A) 


Apr. 
Apr. 
Apf. 
Apr. 
Apr. 
*Apr. 
Apr. 

Apr. 
Apr. 

July 
July 

July 
July 
July 
July 

July 

July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 

2  July 

2July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 
July 


15A)       July 


July 
July 


37 (869-028-00137-8) 24O0        July 

38  Parts: 

July 
July 

July 

July 

July 
July 
July 
July 
July 
July 
July 


996 
996 
996 
996 
996 
990 
996 

996 
996 

996 
996 

996 
996 
996 
996 

996 

996 
996 
996 
996 

996 
996 
996 

996 
996 

984 
984 
984 
996 
996 
996 
991 
996 
996 

996 
996 
996 

996 
996 
996 

996 

996 
996 

996 


996 
996 

996 


996 
996 
996 
996 
996 
996 
996 
996 
996 


TW* 


Stock 


•136-149 (869-O28-00150-5) 

•150-189 (869-028-00151-3) 

•190-259 (8694J28-00152-1) 

•260-299 (869-028-00153-0) 

•300-399 _.  (869-028-00154-8) 

•400-424 (869-028-0015S-6) 

•425-699 ...„.  (869-028-00156-4) 

•700-789 (869-028-00157-2) 

•790-ErKl (869-028-00158-7) 


35O0 
33O0 
22.00 
53O0 
28O0 
33O0 
38O0 
33O0 
19O0 


41Chaptars: 

1, 1-1  to  1-10 13jOO 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13jOO 

3-6 ]4JBD 

1  6O0 

8 .  450 

9 „ „ 13O0 

10-17 ; 9.50 

18,  Vol.  I,  Ports  1-5  „ 13.00 

18,  Vol.  II,  Pwts  6-19 „  13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-028-00159-9) 12.00 

101 (8694)28-00160-2) 36.00 

102-200 (869-028-00161-1) 17.00 

201-€nd  (869-0284)0162-9) 17.00 

42  Parts: 

•  1-399 (869-0284)0163-7) .. 

•400-429 (8694)284)0164-5) .. 

•430-£nd (8694)26-00165-1) .. 


43  Parts: 

•1-999  ^ (869-028-00166-1) 

•  1000-3999  (8694326-00167-7) 

4000-End (869-026-00168-5) 


32.00 
3400 
39O0 

30.00 
31.00 
15.00 


(8694)284)0168-8) 31.00 


45  Parts: 

•  1-199  ...  (8694)28-00169-6) 

200-499  ..._... (8694)28-001704)) 

•500-1199 (869-0284)0171-8) 

120(Hnd (869-0264)0173-1) 


28.00 
14.x 
30.00 
26.00 


46  Parts: 

••1-40 (8694)28-00173-4) ......  26.00 

••41-69 ..(869-028-00174-2) 21O0 

•70-89  (8694)284)0175-1) 11.00 

••90-139  (8694)284)0176-9) 26.00 

•140-155  (869-0284)0177-7) 15O0 

156-165 (869-0264)0179-1) 17.00 

•166-199 (869-026-0018(M) 17O0 

•200-499  ..„ (869-0284)0180-7) 21 OO 

•500-€nd (869-026-00182-1) 13O0 

47  Parts: 

•0-19  (8694)26-00183-^  .. 

•2(^-39  (8694)264)0184-7) .. 

•40-69  (869-0264)0185-5) .. 

••70-79 (869-028-0018W)  .. 

80-End  -  (8694)264)0187-1) .. 


25.00 
21.00 
14.00 
33O0 
30.00 

48  Chapters: 

•1  (Ports  1-51)  (8694)264)01884)) 39O0 

•1  (Ports  52-99)  (8694)264)0189-8) 24O0 

'•2  (Ports  201-251) (8694)284)0189-1) 22O0 

•2  (Ports  252-299) (8694)284)019(M) 16.00 

•W (869-0264)0192-8) 23.00 

•W4  „ (8694)264)0193-6) 28O0 

15-28 (869-O284)019>^ 38O0 

•29-€nd  (8694)284)0194-7) 2SO0 

48  Parts: 

•1-»  „ (86W»284)0195-5) 32O0 

raO-177 „ (8694)264)0197-9) 34O0 

••186-199 (8694)284)0197-1  1400 

200-399 ™ (8694)264)0199-5) 30.00 

400-999 „..  (8694)264)0200-2) 40O0 

•1000-1 199  ..._ (8694)264)0201-1) 1800 


July), 
Julyl. 
July  1. 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 
Julyl, 

»Juiy  1, 

'July  1, 

*July  1, 

'Julyl, 

'Julyl, 

'Julyl, 

'Julyl, 

'Julyl, 

'July  1, 

'July  1, 

'Julyl, 

Julyl, 

Julyl, 

Julyl, 

Julyl, 

Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1. 

Oct.  1, 

Oct.  1, 

*Oct.  1, 

Oct.  1, 

Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 

Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1. 
Oct.  1, 

Oct.  1, 
Oct.  1. 
Oct.  1, 
Oct.  1, 
Oct.  1, 
Oct.  1, 


996 
996 
996 
996 
996 
996 
996 
996 
996 

984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
984 
996 
996 
996 
996 

996 
996 
995 

996 
996 
995 

996 

996 
995 
996 
995 

996 
996 
996 
996 
996 
995 
995 
996 
995 

995 
995 
995 
996 
995 

995 
995 
996 
996 
995 
995 
996 
996 

996 
995 
996 
995 
995 
995 
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.  (869-026-00201-3) 15.00 


Revision  Data 
Oct.  1,  1996 

Oct.  1,  1995 
Oct.  1, 1995 
Oct.  1,  1995 

Jon.  1.  1996 
1997 

1997 
1997 
1996 
1995 

'  Becoust  riN*  3  is  an  annuel  compiotion,  mis  volume  and  ol  previous  vdunes 
rixxid  be  retained  at  a  pemwnent  reference  souce. 

'The  July  I,  )96S  edrtion  o(  32  CFB  Parts  1-189  contains  a  note  only  for 
Pots  )-39  Inclusive.  For  the  l<J  text  o(  ttte  Defense  Acquisition  Regulolions 
m  Ports  1-39,  consult  the  three  CFR  vohxnes  issued  as  of  July  1,  1984,  containing 
tnocs  pcvtv 

^The  Jiiy  1,  1985  edHion  of  41  CFfi  Chapters  1-100  contains  o  rwte  only 
la  Chapters  I  to  49  inclusive.  Fo  the  ful  text  of  procurement  reguMions 
in  Chapters  1  to  49,  consult  ttw  eleven  CR  volumes  issued  as  of  July  1, 
1964  contonng  those  chaptea 

'No  amendmenls  to  this  vdume  were  prorrxjlgated  duhng  the  period  Apr. 
1,  1990  to  Mar.  31.  1996.  The  CFR  volume  issued  April  1,  1990,  should  be 


*No  ontendnnents  were  promulgalcd  durng  ttie  period  October  1,  1995  to 
September  30, 1996.  The  CFR  volume  issued  October  1,  1995  should  be  retained. 


1-199  (869-026-00203-7) 26.00 

200-599 (869^26-00204-5) 22.00 

•60(Knd (869^)26^)0205-3) 27.00 

CFR  Indtx  and  Findings 

Aids (869-028-00051-7) 35.00 

Comptete  1997  CFR  set 951.00 

Microfictw  CFR  Edition: 

Subscription  (nxaled  as  issued) 247.00 

Indwidud  copies 1.00 

Crompiete  set  (one-time  maMng) _ 264.00 

Complete  set  (one-time  moiiing)  ...„ 244.00 


*No  omendiTwrTts  to  this  volume  were  promulgated  during  the  period  July 
I,  1991  to  June  30,  1996.  The  CFR  volume  Issued  July  1,  1991,  should  be  retained 
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Briefings  on  bow  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  OfTice  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  talcing  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/crr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 
'*  Email:  gpoaccessdgpo.gov 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofTicial  holidays],  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration,  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Omce.  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
databasie  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  fWAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Doctmients  home  page  address  is  http:// 

www.access.Rpo.aov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  (kassword  required).  Dial-in  users  should  use  communications 
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Presidential  Documents 


TiUe  3— 

The  President 


Presidential  Determinatioii  No.  97-13  of  December  27,  1996 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  sections  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $38,000,000  be  made  available 
from  the  United  States  Emergency  Refugee  and  Migration  Assistance  Fund 
to  meet  the  uigent  and  unexpected  needs  of  refugees  and  migrants. 

These  funds  may  be  used  to  meet  the  urgent  and  unexpected  needs  of 
refugees,  victims  of  conflict,  and  other  persons  at  risk  in  the  Great  Lakes 
region  of  Africa.  These  funds  may  be  used  on  a  multilateral  or  bilateral 
basis  as  appropriate  to  provide  contributions  to  international  organizations, 
private  voluntary  organizations,  governments,  and  other  governmental  and 
nongovernmental  agencies,  as  appropriate. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority  and  to  publish  this  memorandum  in  the  Federal  Register. 


O^TtU^i^AAA^TWikJ^^ 


(FR  Doc  97-2188 
Filed  1-27-97;  8:45  am) 
Billing  code  4710-lO-M 


THE  WHITE  HOUSE, 
Washington,  December  27,  1996. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Ksted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 

7  CFR  Part  1160 

[DA-06-09] 

nuid  Milk  Promotion  Order; 
Amendments  to  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  certain 
provisions  of  the  Fluid  Milk  Promotion 
Order.  The  amendments,  requested  by 
the  National  Fluid  Milk  Processor 
Promotion  Board,  which  administers  the 
Order,  modify  the  term  limits  and 
membership  status  of  Board  members. 
This  rule  also  amends  certain  order 
language  in  conformance  with  the  1996 
Federal  Agriculture  Improvement  and 
Reform  Act.  In  conformance  with  the 
President's  Regulatory  Reform  Initiative, 
tius  rule  revises  or  removes  order 
language  that  has  become  obsolete. 
ffFECnVE  DATE:  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Krueger,  Head.  Promotion  and 
Research  Staff,  USDA/AMS/Dairy 
Division,  Room  2734,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  720-«909. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Small  businesses  in 
the  fluid  milk  processing  industry  have 
been  defined  by  the  Small  Business 
Administration  as  those  employing  less 
than  500  employees.  There  are 
approximately  250  fluid  milk  processors 
subject  to  the  provisions  of  the  Fluid 
Milk  Promotion  Order.  Most  of  the 
parties  subject  to  the  Order  are 
considered  small  entities. 

This  rule  vtdll  modify  the  term  of 
office  and  membership  provisions  of  the 


Fluid  Milk  Promotion  Order.  The 
amendments  will  allow  a  National  Fluid 
Milk  Processor  Promotion  Board 
member  who  changes  fluid  milk 
processor  affiliations  during  his  or  her 
term  to  be  eligible  to  serve  on  the  Board 
in  another  capacity  during  that  same 
term.  The  amendments  will  also  modify 
the  term  of  Board  members  to  allow  any 
member  appointed  during  the  initial 
period  to  serve  a  term  of  one  or  two 
years  to  be  eligible  for  reappointment 
for  two  additional  three-year  terms.  The 
amendments  also  provide  that  a  Board 
member's  appointment  to  another  seat 
or  position  on  the  Board  will  be 
considered  a  consecutive  term.  The 
amendments  should  clarify  the  Order 
with  respect  to  membership  status  and 
term  limits  of  Board  members. 

This  rule  will  also  amend  order 
language  in  conformance  with  the  1996 
Federal  Agriculture  Improvement  and 
Reform  Act.  The  definition  of  research 
will  be  changed  to  conform  with  the 
definition  in  the  Act  and  the  Order  will 
be  revised  to  reflect  changes  in  the  1996 
Act  concerning  the  required  volume  of 
milk  that  must  be  represented  by  those 
fluid  milk  processors  who  may  request 
a  referendum  to  suspend  or  terminate 
the  Order  and  who  &vor  the  referendum 
question  to  suspend  or  terminate  the 
Order.  The  rule  will  also  revise  the 
Order  to  specify  the  duties  of  the 
referendum  agent  regarding  a 
referendum  to  adjust  the  rate  of 
assessment.  Further,  the  rule  will  revise 
or  remove  obsolete  or  unnecessary  order 
language  in  conformance  with  tl^e 
President's  Regulatory  Reform  Ii^tiative. 

Accordingly,  pursuant  to  5  U.S.C. 
605(b),  the  Agricultural  Marketing 
Service  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  . 

Prior  document  in  this  proceeding: 
Invitation  to  Submit  Comments  to 
Proposed  Amendments  to  the  Order: 
Issued  August  30, 1996;  published 
September  6. 1996  (61  FR  47093). 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  a  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  locaUaws, 
regiUations,  or  policies  unless  they 


present  an  irreconcilable  conflict  vdth 
this  rule. 

The  Fluid  Milk  Promotion  Act  of 
1990,  as  amended,  authorizes  the  Fluid 
Milk  Promotion  Order.  The  Act 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  1999K  of  the  Act,  any  person 
subject  to  a  Fluid  Milk  Promotion  Order 
may  file  with  the  Secretary  a  petition 
stating  that  the  Order,  any  provision  of 
the  Order,  or  any  obligation  imposed  in 
connection  with  the  (>der  is  not  in 
accordance  with  the  law  and  request  a 
modification  of  the  Order  or  to  be 
exempted  from  the  Order.  A  person 
subject  to  an  order  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Fluid  Milk  Promotion 
Order  have  been  approved  previously 
by  the  Office  of  Management  and 
Budget  (OMB)  and  were  assigned  OMB 
No.  0581-0093.  except  for  Board 
members'  nominee  information  sheets 
that  were  assigned  OMB  No.  0505-0001. 

Statement  of  Consideration 

This  final  rule  amends  certain 
provisions  of  the  Fluid  Milk  Promotion 
Order.  Certain  amendments  will  modify 
the  term  limits  and  the  membership 
status  provisions  of  the  Order.  The 
amendments  allow  a  National  Fluid 
Milk  Processor  Promotion  Board 
member  who  changes  fluid  milk 
processor  affiliations  during  his  or  her 
term  to  be  eligible  to  serve  on  the  Board 
in  another  capacity  during  that  same 
term.  Under  current  order  provisions,  a 
Board  member  who  changes  fluid  milk 
processor  affiliations  during  his  or  her 
term  is  ineligible  to  serve  on  the  Board 
in  any  capacity. 

The  amendments  will  also  modify  the 
term  of  Board  members  to  allow  any 
member  appointed  during  the  initial 
I}eriod  to  serve  a  term  of  one  or  two 
years  to  be  eligible  for  reappointment 
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for  two  additional  three-year  terms.  The 
amendments  also  provide  that  a  Board 
member's  appointment  to  another  seat 
or  position  on  the  Board  will  be 
considered  a  consecutive  term. 
Currently,  the  Order  states  that  Board 
members  shall  serve  no  more  than  two 
consecutive  terms.  Therefore,  a  Board 
member  appointed  to  serve  an  initial 
term  of  one  or  two  years  is  eligible  to 
be  reappointed  to  serve  only  one 
additional  three-year  term.  Under  these 
order  provisions,  some  Board  members 
will  serve  an  initial  term  of  less  than 
three  years  because  of  the  staggering  of 
terms.  The  Board  contends  that  the 
amendments  will  clarify  the  Order  with 
respect  to  membership  status  and  term 
limits  of  its  members. 

This  document  also  amends  the  Fluid 
Milk  Promotion  Order  to  conform  with 
legislated  changes  made  by  the  recently 
enacted  1996  Federal  Agriculture 
Improvement  and  Reform  Act  (P.L.  104- 
127).  Section  146  of  the  Act  amends 
sections  1999C(6),  ig99N(b](2), 
19990(c).  and  19990(a)  of  the  Fluid 
Milk  Promotion  Act  of  1990.  as 
amended,  thereby  necessitating  changes 
to  the  Fluid  Milk  Promotion  Order.  The 
following  sections  of  the  Order  are 
amended  on  this  basis: 

1.  In  §  1160.112.  Research  is  redefined 
in  conformance  with  the  Act. 

2.  In  $  1160.501,  paragraphs  (a)  and 
(b)(2)  are  amended  in  conformance  with 
the  Act  in  order  to  specify  the  volume 
of  milk  that  must  be  represented  by 
those  fluid  milk  processors  who  may 
request  a  referendum  to  suspend  or 
terminate  the  Order  and  to  specify  the 
required  volume  of  milk,  necessary  for 
suspension  or  termination,  that  must  be 
represented  by  those  fluid  milk 
processors  voting  in  the  referendiun. 

3.  In  §  1160.604,  paragraph  (a)  is 
amended  to  identify  order  language 
applicable  only  to  the  duties  of  the 
referendiun  agent  concerning  a 
referendiun  to  adjust  the  rate  of 
assessment. 

4.  Section  1160.605  is  amended  in 
conformance  with  the  Act  in  order  to 
specify  the  volume  of  milk  that  must  be 
represented  by  those  fluid  milk 
processors  who  may  request  a 
referendum  to  suspend  or  terminate  the 
Order. 

The  President's  Regulatory  Reform 
Initiative,  among  other  things,  directs 
agencies  to  remove  obsolete  and 
unnecessary  language  and  to  find  less 
burdensome  ways  to  achieve  regulatory 
goals.  Changes  are  in  conformance  with 
the  initiative.  These  amendments  to  the 
Order  and  regulations  will  revise  or 
remove  order  language  that  was  needed 
to  implement  the  order  but  is  no  longer 
needed.  This  language  is  obsolete  and 


unnecessary  because  it  relates  to  the 
initial  fiscal  period  and  the  previously 
conducted  initial  continuation 
referendum.  Provisions  of  the  following 
sections  of  the  Order  are  amended  on 
this  basis: 

1.  §  1160.108  Fluid  milk  processor. 

2.  §  1160.113  Fiscal  period. 

3.  §  1160.116  Initial  referendum. 

4.  §  1160.209  Duties  of  the  Board. 

5.  §  1160.211  Assessments. 

6.  §  1160.501  Continuation  referenda. 

7.  §  1160.605  Date  of  the  referendum. 
Notice  of  proposed  rulemaking  was 

given  to  interested  parties  and  they  were 
afforded  an  opportunity  to  file  written 
data,  views,  or  arguments  concerning 
this  proposed  rule.  One  comment 
supporting,  one  opposing,  and  one  of 
modified  support  to  the  proposed 
amendments  were  received.  However, 
the  notice  of  proposed  rulemaking 
contained  proposed  amendments  to 
section  605  (i.e.,  date  of  the  referendum) 
of  the  Order  that  were  not  in 
conformance  with  the  legislative 
changes  of  the  1996  Federal  Agriculture 
Improvement  and  Reform  Act. 

The  notice  proposed  to  amend  section 
605  to  specify  the  volume  of  milk  that 
must  be  represented  by  those  fluid  milk 
processors  who  may  request  a 
referendum  to  susi}end  or  terminate  the 
Order,  or  adjust  the  assessment  rate. 
However,  the  statutory  changes  concern 
suspending  or  terminating  the  Order 
and  do  not  involve  changing  language 
regarding  adjusting  the  rate  of 
assessment.  Therefore,  the  proposed 
language  in  section  605  is  revised  in  this 
final  rule  in  conformance  with  the  Act 
to  specify  the  volume  of  milk  that  must 
be  represented  by  those  fluid  milk 
processors  who  may  request  a 
referendum  to  suspend  or  terminate  the 
Order.  The  ciurent  order  language  in 
this  section  which  pertains  to  adjusting 
the  rate  of  assessment  is  unchanged. 
Further,  a  conforming  change  is  made  to 
section  604(a)  (i.e.,  duties  of  the 
referendiun  agent)  to  identify  the  order 
language  applicable  only  for  a 
referendiun  to  adjust  the  rate  of 
assessment. 

The  National  Fluid  Milk  Processor 
Promotion  Board  submitted  comments 
reiterating  its  support  for  the 
amendments  to  modify  order  provisions 
regarding  term  limits  and  membership 
status  of  Board  members.  The  Board 
also  expressed  support  for  the  other 
amendments  to  amend  the  Order  in 
conformance  with  the  Act,  and  to  revise 
or  remove  obsolete  language.  The  Board 
urged  the  immediate  implementation  of 
the  amendments  because  it  relies  on 
several  previsions  that  the  amendments 
will  clarify. 


Homestead  Dairies,  Inc.  (Homestead), 
filed  comments  in  opposition  to 
proposed  term  limits  for  Board 
members.  Homestead  recommended 
that  the  Order  be  amended  to  allow 
Board  members  to  hold  seats  for  no 
more  than  three  consecutive  years,  as 
opposed  to  the  Board's  proposal  which 
would  allow  a  Board  member  to  serve 
an  initial  term  of  one  or  two  years  and 
two  additional  three-year  terms. 
Homestead  stated  that  its 
recommendation  would  provide  other 
processors  an  opportunity  to  serve  on 
the  Board  on  a  more  regular  basis. 

Homestead's  propos^  amendment, 
which  would  modify  the  term  limits  of 
Board  members,  should  not  be  adopted. 
The  amended  order  will  provide  the 
Board  more  continuity  because 
members  will  be  eligible  to  serve  at  least 
two  full  three-year  terms  as  opposed  to 
three  consecutive  one-year  terms. 
Additionally,  the  Order  will  still 
provide  other  processors  an  opportunity 
to  be  appointed  to  serve  on  the  Board 
on  a  regular  basis. 

Peeler  Jersey  Farms,  Inc.  (Peeler),  a 
regional  proprietary  processor,  filed  a 
comment  letter  in  support  of  term  limits 
for  Board  members  but  suggested 
modifications.  Peeler  recommended  that 
Board  members  should  be  required  to 
remain  off  of  the  Board  for  a  period  of 
time  before  being  eligible  for  re-election. 
Peeler  also  suggested  that  restrictions 
regarding  fluid  milk  processor  affiliation 
should  be  placed  on  Board  members  to 
allow  proprietary  processors 
representation. 

The  recommendations  by  Peeler 
regarding  modifying  the  term  of  office 
provisions  and  membership  status 
provisions  should  not  be  adopted.  The 
Order  provides  that  the  National  Fluid 
Milk  Processor  Promotion  Board  shall 
consist  of  15  members  representing 
geographic  regions  and  five  at-large 
members.  The  Order  states  that  to  the 
extent  possible  members  representing 
geographical  regions  shall  represent 
fluid  milk  processing  operations  of 
differing  sizes  and  that  no  fluid  milk 
processors  shall  be  represented  by  more 
than  one  member. 

The  Order  does  not  provide  that 
Board  members  remain  off  the  Board  a 
specified  time  period  before  being 
eligible  to  be  reappointed  to  serve  in  the 
same  capacity.  However,  the  Order 
provides  that  the  Secretary  shall 
announce  180  days  prior  to  the 
expiration  date  of  Board  member'  terms 
that  such  terms  are  expiring  and  solicit 
nominations  for  such  positions  fiom  . 
individual  fluid  milk  processors  and 
other  interested  parties,  including 
eligible  organizations.  Therefore,  all 
fluid  milk  processors  are  provided 
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adequate  notice  of  available  seats  on  the 
Board  and  are  eligible  to  be  nominated 
for  such  positions.  Moreover,  as  stated 
above,  the  amendments  regarding  term 
limits  will  provide  the  Board  continuity 
between  terms  to  more  effectively 
administer  the  Order. 

Homestead  and  Peeler  proposed  other 
changes  to  the  Order.  However,  the 
proposed  changes  are  not  relevant  to 
this  proceeding  and  will  be  addressed 
through  another  process. 

It  is  appropriate  to  make  this  final 
rule  effective  one  day  after  the  date  of 
publication  in  the  Federal  Roister. 
Issuance  of  this  rule  is  necessary  to 
clarify  order  provisions  with  respect  to 
term  limits  and  membership  status  of 
Board  members,  and  provide  the  Board 
flexibility  to  more  effectively  administer 
the  order.  These  proposed  amendments 
must  be  effective  before  nominations 
can  be  submitted  to  the  Secretary  of  the 
United  States  Department  of  Agricultiu« 
to  fill  vacant  positions  on  the  Board. 
These  positions  should  be  filled  as  soon 
as  possible.  The  rule  also  amends 
certain  order  provisions  in  conformance 
with  the  1996  Federal  Agricultiu« 
Improvement  and  Reform  Act,  and 
re^ises  or  removes  order  language  that 
has  become  obsolete  in  conformance 
with  the  President's  Regulatory  Reform 
Initiative.  Thus,  the  rule  will  allow  the 
Board  to  fill  vacant  seats  in  a  timely 
manner  and  ensure  that  the  order  will 
function  properly. 

Therefore,  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  from  the  date  of  publication  in  the 
Federal  Register.  The  proposed 
amendments  to  the  order  are  made  final 
in  this  action. 

List  of  Subjects  in  7  CFK  Part  1160 

Fluid  milk  products.  Milk,  Promotion. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1160  is  amended 
as  follows: 

PART  1160-FLUID  MILK  PROMOTION 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  1160  continues  to  read  as  follows: 

Aitffaority:  7  U.S.C.  6401-6417. 

2.  In  §  1160.108,  paragraph  (a)  is 
revised  to  read  as  follows: 

flieaiOS    Fluid  milk  processor. 

(a)  Fluid  milk  processor  means  any 
person  who  processes  and  markets 
commercially  fluid  milk  products  in 
consumer-type  packages  in  the  United 
States,  except  that  the  term  fluid  milk 
processor  shall  not  include  in  each  of 
the  respective  fiscal  periods  those 
persons  who  process  and  market  not 
more  than  500,000  pounds  of  such  fluid 


milk  products  during  the  representative 
month,  which  shall  be  the  first  month 
of  the  fiscal  period;  Provided,  however, 
that  for  the  fiscal  period  following  the 
initial  fiscal  period,  the  representative 
month  shall  be  September  1995. 

•  •        •        *        • 

3.  Section  1160.112  is  revised  to  read 
as  follows: 

11160.112    Research. 

Research  means  market  research  to 
support  advertising  and  promotion 
efforts,  including  educational  activities, 
research  directed  to  product 
characteristics,  and  product 
development,  including  new  products 
or  improved  technology  in  production, 
manufactiuing  or  processing  of  milk  and 
the  products  of  milk. 

4.  Section  1160.113  is  revised  to  read 
as  follows: 

S  1160.113    Fiscal  period. 

Fiscal  period  means  the  initial  period 
of  up  to  30  months  that  this  subpart  is 
effective.  Thereafter,  the  fiscal  period 
shall  be  such  annual  period  as  the  Board 
may  determine,  except  that  the  Board 
may  provide  for  a  lesser  or  greater 
period  as  it  may  find  appropriate  for  the 
period  immediately  after  the  initial 
fiscal  period  to  assure  continuity  of 
fiscal  periods  until  the  beginning  of  the 
first  annual  fiscal  period. 

}116ai16    [Removed  end  Reserved] 

5.  Section  1160.116  is  removed  and 
reserved. 

11160200    [Amended] 

6.  In  §  1160.200,  the  last  sentence  of 
paragraph  (a)  is  amended  by  adding  the 
words  "in  the  position  previously  held 
by  such  member"  after  the  words 
"membership  on  the  Board'. 

7.  In  §  1160.201,  paragraph  (b)  is 
revised  to  read  as  follows: 

f  1160^1    Term  of  office. 

•  •        •        •        • 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  is  appointed  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  ehgible  to  be  reappointed  for  two 
three-year  terms.  Appointment  to 
another  position  on  ihe  Board  is 
considered  a  consecutive  term. 

11160209    Duties  of  the  Bosrd. 

8.  In  §  1160.209,  paragraph  (b)  is 
revised  to  read  as  follows: 

•  •       •       *        • 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 


of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects; 

9.  In  §  1160.211.  paragraphs  (a)(l]  and 
(a)(2)  are  revised  to  read  as  follows: 


§1160211    Assessments. 

(a)  (1)  Each  fluid  milk  processor  shall 
pay  to  the  Board  or  its  designated  agent 
an  assessment  of  $.20  per 
hundredweight  of  fluid  milk  products 
processed  and  marketed  commercially 
in  consumer-type  packages  in  the 
United  States  by  such  fluid  milk 
processor.  Producer-handlers  required 
^to  pay  assessments  under  section  113(g) 
of  the  Dairy  Production  Stabilization 
Act  of  1983  (7  U.S.C.  4504(g)),  and  not 
exempt  under  §  1160.108.  shall  also  pay 
the  assessment  under  this  subpart.  No 
assessments  are  required  on  fluid  milk 
products  exported  from  the  United 
States.  The  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board. 

(2)  The  Secretary  shall  announce  the 
establishment  of  the  assessment  each 
month  in  the  Class  I  price 
announcement  in  each  milk  marketing 
area  by  adding  it  to  the  Class  I  price  for 
the  following  month.  In  the  event  the 
assessment  is  suspended  for  a  given 
month,  the  Secretary  shall  inform  all 
fluid  milk  processors  of  the  suspension 
in  the  Class  I  price  announcement  for 
that  month.  The  Secretary  shall  also 
inform  fluid  milk  processors  marketing 
fluid  milk  in  areas  not  subject  to  milk 
marketing  orders  administered  by  the 
Secretary  of  the  establishment  or 
suspension  of  the  assessment. 
***** 

10.  Section  1160.501  is  amended  by 
removing  paragraph  (a),  redesignating 
paragraphs  (b)  through  (d)  as  paragraphs 
(a)  through  (c),  removing  the  cross 
reference  "1160.501(c)"  in  newly 
designated  paragraph  (c)  and  adding  in 
its  place  "1160.501(b)",  and  revising 
newly  designated  paragraphs  (a)  and 
(b)(2)  to  read  as  follows: 

{116OS01    Continustlon  referenda. 

(a)  The  Secretary  at  any  time  may 
conduct  a  referendimi  among  those 
persons  who  the  Secretary  determines 
were  fluid  milk  processors  during  a 
representative  period,  as  determined  by 
the  Secretary,  on  whether  to  suspend  or 
terminate  the  order.  The  Secretary  shall 
hold  such  a  referendum  at  the  request 
of  the  Board  or  of  any  group  of  such 
processors  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  10  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
in  the  United  States  by  fluid  milk 
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processors  voting  in  the  preceding 
referendum. 
0>)*** 

(2)  By  fluid  milk  processors  voting  in 
the  referendum  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  40  percent  or  more  of  the 
voliune  of  fluid  milk  products  marketed 
in  the  United  States  by  fluid  milk 
processors  voting  in  the  referendiun. 

11.  In  §  1160.604,  paragraph  (a)  is 
amended  by  adding  the  phrase  "For  the 
purpose  of  adjusting  the  rate  of 
assessment,"  at  the  beginning  to  the 
sentence. 

12.  Section  1160.605  is  revised  to  read 
as  follows: 

§1160.006    Scheduling  of  referendum. 

A  referendum  shall  be  held: 

(a)  Whenever  prescribed  by  the  order; 

(b)  For  the  purpose  of  adjusting  the 
rate  of  assessment: 

(1)  At  the  direction  of  the  Secretary; 
or 

(2)  Upon  request  of  the  Board  or  upon 
request  of  any  group  of  fluid  milk 
processors  that  marketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  10  percent  or  more  of  the 
volume  of  fluid  milk  products  marketed 
by  all  processors  of  fluid  milk  in  the 
United  States  during  that  period;  or 

(c)  For  the  purpose  of  suspending  or 
terminating  the  order: 

(1)  At  the  direction  of  the  Secretary; 
or 

(2)  Upon  request  of  the  Board  or  upon 
request  of  any  group  of  fluid  milk 
processors  that  maiketed  during  a 
representative  period,  as  determined  by 
the  Secretary,  10  percent  or  more  of  the 
volimie  of  fluid  milk  products  marketed 
by  fluid  milk  processors  voting  in  the 
preceding  referendiun. 

Dated:  January  21, 1997. 
MkhMl  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 

IFR  Doc.  97-2042  Filed  1-27-97;  8:45  am] 
MUMQ  CODE  34ie-«-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart9 
RtN  3150-AF60 

Duplication  Fees 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 


regulations  by  revising  the  charges  for 
copying  records  publicly  available  at  the 
NRC  Public  Document  Room  in 
Washington,  E)C.  The  amendment  is 
necessary  to  reflect  the  change  in 
copying  charge  resulting  from  the 
Commission's  award  of  a  new  contract 
for  the  copying  of  records. 
EFFECTIVE  DATE:  January  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Smith,  Public  Docimient 
Room,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
telephone  202-634-3366. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
maintains  a  PubUc  Document  Room 
(PDR)  at  2120  L  Street,  NW  (Lower 
Level),  Washington,  DC.  The  PDR 
contains  an  extensive  collection  of 
publicly  available  technical  and 
administrative  records  that  the  NRC 
receives  or  generates.  Requests  by  the 
public  for  the  duplication  of  records  at 
the  PDR  have  traditionally  been 
accommodated  by  a  duplicating  service 
contractor  selected  by  the  NRC.  The 
schedule  of  duplication  cheuges  to  the 
public  was  established  in  the 
duplicating  service  contract.  The 
revised  fee  schedule  reflects  the  changes 
in  copying  charges  to  the  public  that 
have  resulted  from  the  awarding  of  the 
new  contract  for  the  duplication  of 
records  at  the  PDR. 

Because  this  is  an  amendment  dealing 
with  agency  practice  and  procediue,  the 
notice  provisions  of  the  Administrative 
Procediu*  Act  do  not  apply  pursuant  to 
5  U.S.C.  553{b)(A).  hi  addiUon,  the  PDR 
users  were  notified  on  November  14, 
1996,  that  the  new  contract  was  being 
awarded  and  that  the  new  prices  would 
go  into  effect  on  November  14, 1996. 
The  amendment  is  effective  upon 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  the  usual 
30-day  delay  in  the  effective  date 
because  the  amendment  is  of  a  minor 
and  administrative  nature  dealing  with 
agency  procediu«s. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

Environmraital  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Therefore,  neither  an 


environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget  approval  number  3150- 
0127. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
nimiber. 

Regulatory  Analjrsis 

The  Nuclear  Regulatory  Commission 
is  amending  its  regulations  governing 
the  rates  charged  for  copying  records  at 
the  NRC  Public  Document  Room  due  to 
the  signing  of  a  new  contract  for  the 
copying  of  records.  This  rule  has  no 
significant  impact  on  health,  safety  or 
the  environment.  There  is  no  substantial 
cost  to  licensees,  the  NRC  or  other 
Federal  agencies. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
Backfit  Rule,  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  that  a  backfit 
analysis  is  not  required  for  this  final 
rule,  because  these  amendments  of 
regulations  do  not  involve  any 
provisions  which  would  impose  backfits 
as  defined  in  10  CFR  50.109  (a)(1). 

List  (^Subjects  in  10  CFR  Part  9  . 

Criminal  penalties.  Freedom  of 
information.  Privacy,  Reporting  and 
recordkeeping  requirements.  Sunshine 
Act. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
5  U.S.C.  552  and  553,  the  NRC  is 
adopting  the  following  amendment  to 
10  CFR  Part  9. 

PART  9— PUBUC  RECORDS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  Sec.  161, 68  Stat,  948,  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C  5841). 

Subpart  A  also  issued  under  5  U.S.C. 
552;  31  U.S.C.  9701;  Pub.  L.  99-570. 
Subpart  B  also  issued  imder  5  U.S.C 
552a.  Subpart  C  also  issued  under  5 
U.S.C.  552b. 

2.  In  §9.35,  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  are  revised  to  read  as  follows: 
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S9.35    DupHcaUon  fMt. 

(a)(1)  Charges  for  the  duplication  of 
records  made  available  under  §  9.21  at 
the  NRC  PubUc  Document  Room  (PDR), 
2120  L  Street,  NW.  (Lower  Level), 
Washington  DC,  by  the  duplicating 
service  contractor  are  as  follows: 

(i)  Paper  to  paper  reproduction  is 
$0.08  per  page  up  to  and  including 
8.5x14  indies.  Pages  11x17  inches  are 
$0.15.  Pages  larger  than  11x17  inches 
are  $1.50  each. 

Note:  Pages  greater  than  legal  size,  8.5x14 
Inches  and  smaller  than  or  equal  to  11x17 
inches  shall  be  reduced  to  legal  size  and 
reproduced  for  S0.08  per  page,  unless  the 
order  specifically  requests  full  size 
reproduction. 

(ii)  Microfiche  to  paper  reproduction 
is  $0.08  per  page.  Apertiire  card 
blowbacks  are  $3.00  (reduced  size)  or 
$5.00  (hill  size). 

(iii)  Microfiche  dupUcation  is  $0.75 
per  card.  Aperture  card  duplication  is 
$1.00. 

(iv)  Diskette  to  diskette  dupUcation  is 
$2.92.  Video  cassette  duplication  is 
$15.00  per  cassette.  Audio  tape 
duplication  is  $3.00  per  tape.  Slide/ 
Negative  dupUcation  is  $5.00  each; 
photographs  up  to  8x10  inches  is  $10.00 
per  print.  Electronic  fuU  text/citation 
reproduction  to  diskette  is  available  at 
$3.00  per  diskette  or  $0.08  per  page. 

(v)  Rush  processing  is  offered  for 
standard  size  paper  to  paper  and 
blowbacks,  excluding  standing  order 
documents  and  pages  reproduced  from 
bound  volumes.  The  charge  is  $0.15  per 
page.  The  rush  processing  for 
microfiche  dupUcation  is  $1.00.  Diskette 
rush  processing  is  $4.96. 

(vi)  Facsimile  charges  are:  $0.30  per 
page-local  calls;  $0.50-U.S.  long 
distance;  and  $1.50-foreign  long 
distance. 

(2)  Self-service  dupUcating  machines 
are  available  at  the  PDR  for  the  use  of 
the  pubUc.  Paper  to  paper  copying  is 
$0.08.  Microfiche  to  paper  is  $0.10  per 
page  on  the  reader  printers. 

(3)  A  requester  may  submit  mail-order 
requests  for  contractor  dupUcation  of 
NRC  records  by  writing,  faxing,  calling 
or  e-mailing  the  NRC  PubUc  Document 
Room.  The  charges  for  any  of  the 
requests  are  the  same  as  those  set  out  in 
paragraph  (a)(1)  of  this  section,  plus 
mailing  or  shipping  charges. 

•        •        •        •        * 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January,  1997. 

For  the  Nuclear  Regulatoiy  Conunission. 

John  C  Hoyle, 

Secretary  of  the  Commission. 

(FR  Doc.  97-1992  Filed  1-27-97;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AQENCY:  Small  Business  Administration. 
ACTION:  Waiver  of  the  Nonmanufacturer 
Rule  for  8nim  Tri-Deck  Airborne 
Recorder  (ruggedized). 

SUMMARY:  This  document  advises  the 
pubUc  that  the  SmaU  Business 
Administration  (SBA)  is  estabUshing  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Sinm  Tri-Deck  Airborne  Recorder 
(ruggedized).  The  basis  for  a  waiver  is 
that  no  smaU  business  manufacturers 
are  available  to  participate  in  the 
Federal  market  for  these  products.  The 
effect  of  a  waiver  will  allow  otherwise 
quaUfied  nonmanufacturers  to  supply 
the  products  of  any  domestic 
manufacturer  on  a  Federal  contract  set- 
aside  for  small  businesses  or  awarded 
through  the  SBA  8(a)  Program. 
EFFECTIVE  DATE:  January  28,  1997. 
ADDRESSES:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Washington,  DC  20416,  Tel:  (202) 
205-6475. 

FOR  FURTHER  MFORMATION  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst,  (202)  205-«475,  FAX  (202) 
205-7324. 

SUPPLEMENTARY  INFORMATION:  PubUc 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  SmaU 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  smaU 
business  manufacturer  or  processor  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
ihis  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  smaU  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  soUcitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget 
Standard  Industrial  Classification 
Manual.  The  second  is  the  Product  and 


Service  Code  (PSC)  estabUshed  by  the 
Federal  Prooirement  Data  System. 

The  SBA  was  asked  to  issue  a  waiver 
for  8nim  Tri-Deck  Airborne  Recorder 
(ruggedized)  because  of  an  apparent  lack 
of  any  small  business  manufacturers  or 
processors  for  them  within  the  Federal 
market.  The  SBA  searched  its 
Procurement  Automated  Source  System 
(PASS)  for  small  business  participants 
and  found  none.  We  then  published  a 
document  in  the  Federal  Register  on 
November  22. 1996  (vol.61,  no.227. 
p.59382),  of  our  intent  to  grant  a  waiver 
for  these  classes  of  products  unless  new 
information  was  found.  The  proposed 
waiver  covered  8mm  Tri-Deck  Airborne 
Recorder  (ruggedized).  The  document 
described  the  legal  provisions  for  a 
waiver,  how  SBA  defines  the  market, 
and  asked  for  small  business 
participants  of  these  classes  of  products. 
After  the  IS-day  comment  period,  no 
smaU  businesses  were  identified  for 
8mm  Tri-Deck  Airborne  Recorder 
(ruggedized).  This  waiver  is  being 
granted  pursuant  to  statutory  authority 
under  section  303(h)  of  Public  Law  100- 
656  for  8mm  Tri-Deck  Airborne 
Recorder  (ruggedized).  The  waiver  wiU 
last  indefinitely  but  is  subject  to  both  an 
aimual  review  and  a  review  upon 
receipt  of  informaUon  that  the 
conditions  required  for  a  waiver  no 
longer  exist.  If  such  information  is 
found,  the  waiver  may  be  terminated. 
Judidi  A.  Rouaael, 

Associate  Administrator  for  Government 
Contracting. 

(FR  Doc.  97-1959  Filed  1-27-97;  8:45  am) 
MLUNQ  cooc  aoas-ei-p 


DEPARTMENT  OF  TRANSPORTATK>N 
Federal  Aviation  Administration 

14  CFR  Part  38 

[Docket  No.  98  NM  09  AD;  Amendment 
39-9693;  AD  97-Oe-Oq 

RtN  2120-nAA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-O.  DC-0-80  and  C- 
9  (Mllitary)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
appUcable  to  certain  McDonnell 
Douglas  Model  DC-9,  IX>9-80  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes  It  requires  either  the 
instaUation  of  external  protective 
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doublers  between  the  outboard  flight 
spoiler  actuators  and  the  aft  spar  webs 
of  the  wings,  or  replacement  of  the 
pistons  of  the  outboard  flight  spoiler 
actuators  with  improved  pistons.  This 
amendment  is  prompted  by  reports  of 
failure  of  the  piston  of  the  outboard 
flight  spoiler  actuator  due  to  fatigue  at 
the  clevis  end  of  the  up(>er  lug 
mounting  hole  of  the  piston.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  failure  of  the  piston  and 
the  consequent  puncturing  of  the  aft 
spar  web,  which  could  result  in  fuel 
leakage  and  reduced  structiual  integrity 
of  the  wings. 

DATES:  Effective  March  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
Cahforaia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia  90712;  telephone  (310)  627- 
5237;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9.  DC-9-80  and  C- 
9  (miUtary)  series  airplanes,  and  Model 
MD-88  airplanes  was  pubhshed  in  the 
Federal  Register  on  September  17, 1996 
(61  FR  48864).  That  action  proposed  to 
require  either  installation  of  external 
protective  doublers  between  the  aft  spar 
webs  and  the  pistons  of  the  outboard 
flight  spoiler  actuators  on  the  wings,  or 
replacement  of  the  pistons  of  the 
outboard  flight  spoiler  actuators  with 
improved  pistons. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Several  commenters  support  the 
proposed  rule. 

Request  to  Permit  Use  of  Previously 
Issued  Service  Documents 

One  commenter  requests  that  the 
proposed  rule  be  revised  to  give  credit 
to  those  operators  who  previously  have 
accomplished  either  of  the  proposed 
actions  in  accordance  with  earlier 
versions  of  McDonnell  Douglas  Service 
Bulletin  27-300.  This  commenter,  a  U.S. 
operator,  points  out  that  the  proposal 
dtes  only  Revision  2  of  that  service 
bulletin  as  the  appropriate  source  of 
service  information.  However,  the 
commenter  has  already  accomphshed 
the  actions  on  its  fleet  in  accordance 
with  the  initial  release  of  that  service 
bulletin,  which  was  issued  on  April  14, 
1992.  The  commenter  wants  assurance 
that  it  will  not  have  to  repeat  the  actions 
in  accordance  with  Revision  2  of  the 
service  bulletin. 

The  FAA  concius  that  credit  should 
be  given  as  requested  by  this 
commenter.  The  final  rule  has  been 
revised  to  indicate  that  the  use  of 
previous  versions  of  the  referenced 
service  bulletin  is  acceptable  for 
compliance  with  this  AD. 

Request  to  Extend  Compliance  Time  for 
Replacement  of  Pistons 

One  commenter  requests  that  the 
compliance  time  for  replacement  of  the 
pistons  of  the  outboard  flight  spoiler 
actuators,  as  specified  in  proposed 
paragraph  (a)(2),  be  extended  from  the 
proposed  5,000  landings  (after  the 
effective  date  of  the  final  rule)  to  10,500 
landings.  The  commenter  requests  this 
extension  so  that  the  replacement  can  be 
accomplished  during  a  regularly 
scheduled  heavy  maintenance  visit, 
where  trained  personnel  and  ample 
parts  would  be  available. 

The  FAA  does  not  concur  with  the 
commenter's  request.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  imsafe  condition, 
but  the  availability  of  necessary  parts 
and  the  practical  aspect  of 
accomplishing  the  replacement  within 
an  interval  of  time  that  parallels  normal 
scheduled  maintenance  for  the  majority 
of  affected  operators.  The  FAA  also  took 
into  account  the  manufacturers' 
recommendation  (specified  in 
McDonnell  Douglas  Service  Bulletin  ' 
DC9-27-300)  that  the  replacement  be 
conducted  "at  the  earfiest  practical 
maintenance  period."  The  FAA  finds 


that,  for  the  majority  of  affected 
operators,  some  scheduled  maintenance 
will  occur  within  the  5,000-landing 
compliance  period;  thus,  special 
scheduling  for  the  accomplishment  of 
the  replacement  can  be  avoided.  No 
technical  data  has  been  presented  to  the 
FAA  to  justify  extending  the  compUance 
time  any  further.  In  consideration  of 
these  factors,  the  FAA  has  determined 
that  the  5,000-landing  compliance  time 
for  accomplishing  the  replacement  of 
pistons  (or  the  installation  of  doublers) 
is  both  appropriate  and  warranted. 

Request  to  Allow  Repetitive  Inspections 
in  Lieu  of  Replacement  of  Pistons 

One  commenter  requests  that,  in  Ueu 
of  the  proposed  installation  or 
replacement  actions,  the  proposed  rule 
be  revised  to  allow  operators  to  conduct 
repetitive  non-destructive  test  (NDT) 
inspections  of  the  pistons  and  actuator 
assembly  at  intervals  of  3,000  flight 
hours  or  3,000  flight  cycles.  The 
commenter  states  that  most  of  the 
subject  actuators  already  are  being 
"driven  ofP'  these  airplanes  by  the 
requirements  of  AD  90-18-03 
[amendment  39-6701,  (50  FR  34704, 
August  24, 1990)),  which  mandated  the 
inspections  and  modifications  specified 
in  "IX>-9/MD-80  Aging  Aircraft  Service 
Action  Requirements  E)oc\unent," 
McDonnell  Douglas  Report  No.  MDC- 
K1572.  Therefore,  in  the  interim  before 
replacement,  the  commenter  suggests 
that  operators  should  be  allowed  to 
perform  repetitive  NDT  inspections. 
Fiuther,  by  performing  these 
inspections  at  the  suggested  interval, 
operators  could  accomplish  them  at  the 
same  time  that  they  conduct  the 
inspections  of  the  spoiler  links  and 
fittings  that  currently  are  required  by 
AD  85-01-03  [amendment  39-4977,  (50 
FR  2040,  January  15, 1985). 

The  FAA  does  not  concur.  The 
commenter  provided  neither  technical 
data  to  justify  the  appropriateness  of 
such  inspections,  nor  suitable 
inspection  and  repair  procedures. 
Further,  the  FAA  does  not  consider  that 
NDT  inspections  of  the  old  pistons  will 
necessarily  enhance  the  safety  of  these 
parts.  The  FAA  maintains  that  long  term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  source  of  a  problem 
altogether,  rather  than  by  repetitive 
inspections.  An  understanding  of  the 
effectiveness  of  long  term  repetitive 
inspections  and  the  human  factors 
associated  with  conducting  them,  has 
led  the  FAA  generally  to  consider 
placing  less  emphasis  on  inspections 
and  more  emphasis  on  design 
improvements.  The  replacement  and 
installation  requirements  of  this  AD  are 
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in  consonance  with  these 
considerations. 

Request  To  Allow  Modification  in  Lieu 
of  Replacement  of  Pistons 

Two  conunenters  request  that  the 
proposed  nUe  be  revised  to  provide  an 
option  of  modifying  the  actuator  pistons 
instead  of  replacing  them.  These 
conunenters  point  out  that  McDonnell 
Douglas  Service  Bulletin  27-183  was 
issued  previously  to  address  fatigue 
cracking  in  the  inboard  and  outboard 
spoiler  actuator  pistons.  Among  other 
things,  that  service  bulletin  describes 
procedures  for  reworking  the  pistons  by 
stress  coining  the  holes  of  the  piston 
attach  lug  and  instalUng  fatigue 
bushings  in  the  holes.  One  of  the 
conunenters  states  that  tests  conducted 
on  actuator  pistons  that  had  been 
modified  in  accordance  with  these 
procedures  demonstrated  an  increase  in 
the  fatigue  strength  of  the  piston  over 
the  original  design  by  a  factor  of  10. 

The  FAA  does  not  concur  with  the 
conunenters'  request.  The  FAA 
acknowledges  that  testing  did  indicate 
that  the  stress  coining  procedure 
described  in  Service  Bulletin  27-183 
appeared  to  stop  the  cracking  in  the 
subject  location.  However,  after  this 
modification  was  implemented  on 
actuator  pistons  in  service,  other  parts 
failed  in  new  locations;  additional 
actions  (such  as  dimensional  changes) 
then  had  to  be  taken  to  address  those 
failures.  In  light  of  this,  the  FAA  does 
not  find  that  the  procedures  described 
in  Service  Bulletin  27-183  are  a  viable 
option  in  and  of  themselves. 

Request  To  Revise  Cost  Impact 
Information 

One  commenter  requests  that  the  FAA 
revise  the  information  it  provided 
concerning  the  estimated  costs  of 
replacing  the  pistons  of  the  outboard 
flight  spoiler  actuators  with  improved 
pistons.  This  commenter  contends  that 
the  FAA  has  underestimated  the  cost 
impact  by  a  factor  of  four  for  some 
operators.  This  commenter  points  out 
that  many  operators  will  have  to 
accomplish  additional  modifications  of 
the  actuator  before  the  new  improved 
pistons  can  be  installed.  This 
commenter  refers  to  the  modifications 
described  in  McDoimell  Service 
Bulletin  27-240  (which  would  entail 
approximately  $780  in  parts  and  labor) 
and  Service  Bulletin  27-274  (which 
would  entail  approximately  $110  in 
parts  and  labor).  The  commenter 
requests  that  the  costs  associated  with 
performing  the  work  specified  in  those 
service  bulletins  be  included  in  the  cost 
estimates  for  the  proposed  AD. 


The  FAA  does  not  consider  that  any 
revision  to  the  cost  estimate  is 
necessary.  The  FAA  acknowledges  that 
the  actions  specified  in  the  two  service 
bulletins  cited  by  the  commenter  must 
be  accomplished  prior  to  (or  in 
conjunction  with)  the  installation  of  the 
improved  pistons.  However,  this  AD 
requires  only  that  the  replacement 
action  specified  in  McDonnell  Douglas 
Service  Bulletin  DC9-27-300  be 
accomplished.  Naturally,  operators  who 
have  not  already  accomplished  the  other 
modifications  will  encoimter  additional 
costs,  but  the  FAA  is  not  mandating  the 
other  two  service  bulletins  cited  by  the 
commenter.  Fvuther,  operators  are  not 
obligated  to  install  the  improved 
pistons;  that  action  is  but  one  of  two 
different  actions  provided  by  this  AD. 
Instead  of  that  installation,  operators 
can  elect  to  install  the  external 
protective  doublers,  as  specified  in 
paragraph  (a)(1)  of  this  final  rule,  and 
may  find  that  action  to  be  more  cost 
effective  for  their  operations. 

Conclusion 

After  careful  review  of  the -available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,571  Model 
DC-9,  DC-9-80,  and  C-9  (military) 
series  airplanes,  and  Model  MD-88 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,047  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  required  installation  of  external 
doublers  will  take  approximately  14 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $1,500  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  of  external  doublers 
required  by  this  AD  on  U.S.  operators  is 
estimated  to  be  $2,340  per  airplane.  If 
all  U.S.  operators  were  to  elect  to 
accomplish  this  installation,  the  cost 
impact  of  this  AD  would  be  $2,449,980. 

The  required  replacement  of  the 
pistons  of  the  outboard  flight  spoiler 
actuators  will  take  approximately  12 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $5,180  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  replaced  of  the  pistons  required 


by  this  AD  on  U.S.  operators  is 
estimated  to  be  $5,900  per  airplane.  If 
all  U.S.  operators  were  to  elect  to 
accomplish  this  replacement,  the  cost 
impact  of  this  AD  would  be  $6,1 77,300. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  However,  at  least  one 
affected  U.S.  operator  has  advised  the 
FAA  that  it  has  already  accompUshed 
the  actions  required  by  this  AD  on  the 
airplanes  in  its  fleet.  Therefore,  the 
future  cost  impact  of  this  AD  is 
expected  to  be  less  than  the  figures 
indicated  above. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substtmtial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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AnthoritT:  49  U.S.C  106(g),  40113, 44701. 

139.13    (ARMfidad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-08  McOonneU  DougUs:  Amendment 
39-9893.  Docket  96-NM-99-AD. 
Applicability:  Model  DC-9.  Model  DC-9- 
80  and  C-9  (military)  series  airplanes,  and 
Model  MD-88  airplanes;  as  listed  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
27-300.  Revision  02.  dated  June  29. 1995; 
certificated  in  any  category. 

Nate  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSisct  of  the  modification,  alterution.  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  and  reduced 
stnichual  integrity  of  the  wings  due  to 
puncturing  of  the  wings  by  a  biled  piston  of 
the  outboard  flight  spoiler  actuator, 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  5,000 
landings  after  the  effective  date  of  this  AD, 
accomplish  the  actions  specified  in  either 
paragraph  (a)(1)  or  (aM2)  of  this  AD,  in 
acccardanca  «nth  McDonnell  Douglas  Service 
Bulletin  DC9-27-300,  Revision  02,  dated 
June  29, 1995. 

Note  2.  Accomplishment  of  the  actions 
specified  in  this  paragraph  prior  to  the 
effective  date  of  this  AD  in  accordance  writh 
the  original  issue  or  Revision  1  of  McDonnell 
Douglas  Service  Bulletin  27-300  is 
considered  acceptable  for  compliance  with 
this  paragraph. 

Note  3:  InsUllation  of  McDonnell  Douglas 
flight  spoiler  actuator  assembly,  part  number 
(P/N)  5915900-5525,  on  the  right  and  left 
wings  prior  to  the  effective  date  of  this  AD 
is  considered  acceptable  for  compliance  with 
the  requirements  of  this  p>aragraph. 

(1)  Install  external  protective  doublers 
between  the  outboard  flight  spwiler  actuators 
and  the  aft  spar  webs  of  the  left  and  right 
wings:  or 

(2)  Replace  the  pistons  of  the  outboard 
flight  spoiler  actuators  on  the  left  and  right 
wings  with  improved  pistons. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACX). 


Nola  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  hom  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  as  specified  in  NOTE  2  of  this 
AD,  the  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-27-300,  Revision  02,  dated  June  29, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDonnell  Douj^as  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90646,  Attention:  Technical  Publications 
Business  Administration,  Department  Cl- 
L51  (2-60).  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
land  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington.  DC 

(e)  This  amendment  becomes  effective  on 
March  4, 1997. 

Issued  in  Renton,  Washington,  on  January 
14, 1997. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-1437  Filed  1-27-97;  8:45  am) 

MULMG  CODC  4t10-13-U 


14CFRPart39 

[Docket  No.  96-NM-223-AD;  Amendment 
39-0894;  AD  97-02-09] 

RIN2120^AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
two  existing  airworthiness  directives 
(AO),  applicable  to  all  Boeing  Model 
727  series  airplanes,  that  ciirrently 
require  ins{>ections  to  detect  cracking  of 
the  actuator  rib  fitting  of  the  inboard 
door  of  the  main  landing  gear  (MLG); 
and  rework  or  replacement  of  any 
cracked  fitting,  lliis  amendment 
requires  inspections  to  detect  cracking 
in  an  expanded  area  of  the  actuator  rib 
fitting,  and  various  follow-on  actions. 
This  amendment  is  prompted  by  a 
rep>ort  of  a  fractured  rib  fitting  that  had 
been  reworked  in  accordance  with  one 
of  the  existing  AD's.  The  actions 
specified  by  this  AD  are  intended  to 


prevent  damage  to  the  airplane  caused 
by  a  failure  of  the  landing  gear  to  extend 
due  to  a  fractured  rib  fitting. 
DATES:  Effective  March  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2774; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39) 
by  superseding  AD  90-02-19 
[amendment  39-6433  (55  FR  601, 
January  8, 1990)1  and  AD  93-01-14 
[amendment  39-8368,  (58  FR  5574, 
January  22, 1993)],  both  of  which  are 
applicable  to  Boeing  Model  727  series 
airplanes,  was  published  in  the  Federal 
Register  as  a  supplemental  notice  of 
proposed  rulemaking  on  October  1, 
1996.(61  FR  51250).  The  action 
proposed  to  continue  to  require  the 
actions  specified  in  the  two  previously 
issued  AD's,  but  to  expand  the  area  of 
inspection  and  to  require  various 
follow-on  actions. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Propoeal 

Two  commenters  support  the 
proposed  AD. 

Request  To  Revise  Compliance 
Threshold  for  Modified  Fittings 

One  commenter,  the  airfieme 
manufacturer,  requests  that  paragraph 
(b)(l)(ii)  of  the  proposal  be  revised  to 
extend  one  of  the  compliance  thresholds 
for  the  initial  inspections  of  fittings  that 
have  been  modified  in  accordance  with 
Boeing  Service  bulletin  727-32-0383, 
Revision  1.  This  commenter  points  out 
that,  in  the  supplemental  NPRM,  the 
FAA  proposed  to  reduced  the  initial 
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inspection  time  for  these  fittings  from 
2.500  cycles  to  1.500  cycles,  based  on  an 
analysis  of  a  recent  incident  of  cracking 
found  in  the  fittings.  However,  based  on 
newer  data,  the  commenter  states  that 
the  proposed  reduction  may  be  too 
conservative.  A  recent  striation  analysis 
has  shown  that  the  crack  on  the  fitting 
involved  in  the  new  incident  was 
present  for  a  significantly  greater  time 
than  the  1,350  cycles  since  the  last 
inspection  (as  originally  thought).  The 
exact  interval  between  crack  initiation 
and  fitting  fracture  is  indeterminate 
because  of  fracture  surface  deterioration. 
There  was  evidence  of  significant 
surface  attack,  which  indicates 
prolonged  exposure  to  a  corrosive 
environment;  however,  the  exact  length 
of  exposure  is  not  known.  The 
commenter  further  states  that  it  was 
possible  to  perform  some  striation  coimt 
analysis  on  a  portion  of  the  fracture; 
correlation  of  this  analysis  to  the 
analysis  performed  on  the  earlier 
cracking  incident  (in  1994)  showed  a 
high  degree  of  similarity.  Additionally, 
the  commenter  states  that  the  recent 
cracking  incident  occurred 
approximately  8,000  cycles  after  the 
modification  was  installed  on  the 
fitting.  Consequently,  the  commenter 
considers  that  the  reasoning  for  a  2,500- 
cycle  initial  inspection  threshold  is 
valid. 

The  FAA  concurs.  The  FAA  has 
reviewed  the  data  presented  by  the 
commenter  and  agrees  that  the 
threshold  for  initiating  the  inspections 
of  modified  fittings  can  be  extended. 
Paragraph  (b)(l)(ii)  of  the  final  rule  has 
been  revised  to  indicate  a  threshold  of 
2,500  flight  cycles  after  the  immediately 
preceding  inspection  conducted  in 
accordance  with  Boeing  Service  Bulletin 
727-32A0399.  Additionally,  a  new 
paragraph  (b)(l)(iii)  has  been  added  to 
provide  for  a  threshold  of  "within  5,000 
flight  cycles  after  accomplishing  the 
terminating  action  in  accordance  with 
AD  93-01-14." 

Request  for  Reference  to  Additional 
Service  Information 

This  same  commenter,  requests  that 
the  proposal  be  revised.to  include 
Revision  1  of  Boeing  Service  Bulletin 
727-32A0399  as  an  additional  source  of 
service  information.  The  commenter 
indicates  that  Boeing  will  be  issuing 
Revision  1  of  the  service  bulletin  in  the 
near  future  to  reflect  the  requirements 
and  reference  the  AD  number  of  this 
final  rule. 

The  FAA  does  not  concur,  since 
Revisicm  1  does  not  yet  exist  and  has 
not  been  reviewed  and  approved  by  the 
FAA. 


Request  to  Revise  Cost  Impact 
Information 

One  commenter  requests  that  the  cost 
impact  information,  iterated  in  the 
preamble  to  the  supplemental  NPRM,  be 
revised  to  update  the  cost  of  required 
parts  for  the  optional  terminating  action 
(installation  of  steel  fittings).  This 
commenter  states  that  the  necessary 
parts  cost  $3,489  per  side  and  there  are 
two  sides;  therefore,  the  total  cost  of 
parts  is  $6,978.  Additionally,  the 
commenter  points  out  that  the  number 
of  work  hovus  required  to  accomplish 
the  installation  is  18,  rather  than  4  work 
hours,  as  was  indicated  in  the  proposal. 

The  FAA  concurs  that  the  figures 
provided  by  the  commenter  are  more 
up-to-date  than  those  obtained  by  the 
FAA  at  the  time  the  supplemental 
NPRM  was  issued.  The  cost  impact 
information,  below,  has  been  revised  to 
include  these  new  figures. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,631  Boeing 
Model  727  series  airplanes  of  the 
ejected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,166  airplanes 
of  U.S.  registry  will  be  affected  by  this 
proposed  AD. 

Tne  inspections  required  by  this  AD 
action  will  teike  approximately  10  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  required  inspections  on  U.S. 
operators  is  estimated  to  be  $699,600,  or 
$600  per  airplane,  per  inspection. 

The  modincation  required  by  this  AD 
action  will  take  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  is  expected  to 
be  negligible.  Based  on  these  figures,  the 
cost  impact  of  the  required  modification 
on  U.S.  operators  is  estimated  to  be 
$376,560,  or  $360  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 


action  (installation  of  steel  fittings) 
provided  by  this  AD,  it  would  take 
approximately  18  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $6,978  per  airplane. 
Based  on  these  figiu^s,  the  cost  impact 
of  this  optional  terminating  action  on 
U.S.  operators  is  estimated  to  be  $8,058 
per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audioritjr:  49  U.S.C.  106(g].  40113,  44701. 

{39.13    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6433  (55  FR 
601.  January  8. 1990):  and  by  removing 
amendment  39-8368  (58  FR  5574, 
January  22. 1993);  and  by  adding  a  new 
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airworthiness  directive  (AD),  to  read  as 
follows: 

•7-02-O9  Boeing:  Amendment  3»-9894, 
Docliet  9S-NM-223-AO.  Supersedes  AD 
90-02-19,  amendment  39-6433:  and 
supersedes  AD  93-01-14.  amendment 
3»-«368. 
Applicability:  All  Model  727  series 
alipianes,  certificated  in  any  categoty. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(MLG)  to  extend  for  landing  and  subsequent 
damage  to  the  airplane,  accomplish  the 
following: 

(a)  For  airplanes  equipped  with  rib  fittings 
that  have  been  modified  (reworked)  in 
accordance  with  Boeing  Service  Bulletin 
727-32-0364,  dated  December  15, 1988,  or 
Revision  1,  dated  October  19, 1989;  but  have 
not  been  modified  in  accordance  with  Figure 
2  of  Boeing  Service  Bulletin  727-32-0383, 
Revision  1,  dated  January  30, 1992: 
AcccHnplish  the  following: 

(1)  Prior  to  the  accumulation  of  1,000  flight 
cycles  after  the  effective  date  of  this  AD, 
accomplish  the  actions  specified  in  both 
paragraphs  (a)(l)(i)  and  (a)(l)(ii): 

(i)  Perform  either  a  high  frequency  eddy 
current  or  dye  penetrant  inspection  to  detect 
cracking  of  Uie  actiiator  rib  fitting  of  the 
MLG,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  And 

(ii)  Inspect  the  actuator  rib  fitting  of  the 
MLG  to  ensure  that  serrations  are  fully 
mated,  and  to  detect  loose  bolts,  in 
accOTdance  with  Figure  1  of  Boeing  Service 
Bulletin  727-32-0383.  Revision  1.  dated 
Januaiy  30, 1992. 

(2)  If  the  Inspections  required  by  paragraph 
(aKD  of  this  AD  reveal  no  cracking  or  loose 
bolts,  and  reveal  that  the  serrations  are  fiilly 
mated,  accomplish  the  actions  specified  in 
paragraphs  (a)(2}(i).  (a)(2)(ii).  and  (a)(2Xiii)  of 
this  AD: 

(i)  Prior  to  further  flight,  re-rig  the  door  in 
accordance  with  the  maintenance  manual 
procedures  referenced  in  Boeing  Alert 
Service  Bulletin  727-32A0399.  dated  July  13, 
1995,  to  ensure  proper  door  rigging.  Aad 

(ii)  Thereafter,  repeat  the  inspections 
required  by  paragraph  (a)(1)  of  this  AD  at 
intervals  not  to  exceed  1,000  flight  cycles 
until  the  modification  required  by  paragraph 
(aX2Miii)  of  this  AD  is  accomplished;  and 

(iii)  Prior  to  the  accumulation  of  3,000 
flight  C3rclefl  after  the  effective  date  of  this 


AD.  modify  the  actuator  rib  fitting  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  As  an  option  to  the  action  specified  in 
Step  1  of  Figure  3  of  that  alert  service 
bulletin,  operators  may  layout  a  .39-inch 
minimum  radius. 

(3)  If  the  inspections  required  by  paragraph 
(a)(1)  of  this  AD  reveal  no  cracking,  but  do 
reveal  loose  bolts  or  serrations  that  are  not 
fiiUy  mated,  prior  to  further  flight  accomplish 
either  paragraph  (a)(3)(i)  or  (a)(3)(ii)  of  this 
AD: 

(i)  Modify  the  actuator  rib  fitting  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  As  an  option  to  the  action  specified  in 
Step  1  of  Figure  3  of  that  alert  service 
bulletin,  operators  may  layout  a  .39-inch 
minimum  radius;  or 

(ii)  Replace  the  currently-installed 
alimiinum  rib  fitting  with  a  new  steel  rib 
fitting,  in  acccHtlance  with  Part  IH  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  After  this  replacement,  no  further 
action  is  required  by  this  AD  for  that  rib 
fitting. 

(b)  For  airplanes  equipped  with  rib  fittings 
that  have  been  modified  in  accordance  with 
Boeing  Service  Bulletin  727-32-0364.  dated 
December  15, 1988,  or  Revision  1,  dated 
October  19, 1989;  and  have  been  modified  in 
accordance  with  Figure  2  of  Boeing  Service 
Bulletin  727-32-0383,  Revision  1,  dated 
January  30, 1992:  Accomplish  the  following: 

(1)  Perform  either  a  high  frequency  eddy 
current  or  dye  penetrant  inspection  to  detect 
cracking  of  the  actuator  rib  fitting  of  the 
MLG,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995,  at  the  later  of  the  times  specified  in 
either  paragraph  (b)(l)(i),  (b)(l)(ii),  or 
(b)(l)(iii)ofthi8AD. 

(i)  Prior  to  the  accumulation  of  1.000  flight 
cycles  after  the  efiective  date  of  the  AD;  or 

(ii)  Within  2,500  flight  cycles  after  the 
immediately  preceding  inspection  performed 
in  accordance  with  Boeing  Service  Bulletin 
727-32A0399:  or 

(iii)  Within  5,000  flight  cycles  after 
accomplishing  the  terminating  action  in 
accordance  with  AD  93-01-14. 

(2)  If  no  cracking  is  detected  during  the 
inspection  required  by  paragraph  (b)(1)  of 
this  AD,  accomplish  the  actions  specified  in 
paragraphs  (b)(2)(i),  (b)(2)(ii),  and  (bK2)(iu)  of 
this  AD: 

(i)  Prior  to  further  flight,  re-rig  the  door  in 
accordance  with  the  maintenance  manual 
procedures  referenced  in  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995,  to  ensure  proper  door  rigging;  and 

(ii)  Thereafter,  repeat  the  inspection 
required  by  paragraph  (b)(1)  at  intervals  not 
to  exceed  2,500  flight  cycles  until  the 
modification  required  by  paragraph  (bK2)(iii) 
of  this  AD  is  accomplished;  and 

(iii)  Prior  to  the  accumulation  of  6,000 
flight  cycles  after  the  eflisctive  date  of  this 
AD,  modify  the  actuates  rib  fitting  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing  Alert 


Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  As  an  option  to  the  action  specified  in 
Step  1  of  Figure  3  of  that  alert  service 
bulletin,  operators  may  layout  a  .39-inch 
minimum  radius. 

(c)  For  airplanes  equipped  with  rib  fittings 
that  have  not  been  modified  in  accordance 
with  Boeing  Service  Bulletin  727-32-0364, 
dated  December  15, 1988,  or  Revision  1, 
dated  October  19, 1989:  Accomplish  the 
following: 

(1)  Prior  to  the  accumulation  of  1,000  flight 
cycles  after  the  effective  date  of  this  AD, 
accomplish  the  actions  specified  in  both 
paragraphs  (c)(l)(i)  and  (cHl)(ii)  of  this  AD: 

(i)  Perform  either  a  high  frequency  eddy 
current  or  dye  penetrant  inspection  to  detect 
cracking  of  the  actuator  rib  fitting  of  the 
MLG,  in  accordance  with  Part  I  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  And 

(ii)  Inspect  the  actuator  rib  fitting  of  the 
MLG  to  ensure  that  serrations  are  frilly 
mated,  and  to  detect  loose  bolts,  in 
accordance  with  Figure  1  of  Boeing  Service 
Bulletin  727-32-0383,  Revision  1,  dated 
January  30, 1992. 

(2)  If  the  inspections  required  by  paragraph 
(c)(1)  of  this  AD  reveal  no  cracking  or  loose 
bolts,  and  reveal  that  the  serrations  are  fully 
mated,  prior  to  further  flight,  accomplish  the 
actions  specified  in  either  paragraph  (c)(2)(i), 
(c)(2)(ii),  or  (c)(2)(iii)  of  this  AD: 

(i)  Modify  the  actuator  rib  fitting  in 
accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399.  dated  July  13, 
1995;  and  in  accordance  with  Boeing  Service 
Bulletin  727-32-0364,  dated  December  15, 
1988,  or  Revision  1,  dated  October  19, 1989. 
As  an  option  to  the  action  sf)ecified  in  Step 
1  of  Figure  3  of  Boeing  Alert  Service  Bulletin 
727-32A0399,  operators  may  layout  a  .39- 
inch  minimum  radius;  or 

(ii)  Replace  the  currently-installed 
aluminum  rib  fitting  with  a  new  steel  rib 
fitting,  in  accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399,  dated  July  13, 
1995.  After  this  replacement,  no  further 
action  is  required  by  this  AD  for  that  fitting; 
or 

(iii)  Replace  the  fitting  with  a  like  fitting 
that  has  been  inspected  in  accordance  with 
Part  I  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  727-32A0399, 
dated  July  13, 1995;  and  modified  in 
accordance  with  Part  n  of  the 
Accomplishment  Instructions  of  that  service 
bulletin  and  in  accordance  with  Boeing 
Service  Bulletin  727-32-0364,  dated 
December  15, 1988,  or  Revision  1,  dated 
October  19, 1989. 

(d)  If  any  cracking  is  detected  during  the 
inspections  required  by  paragraphs  (a)(1), 
(b)(1),  or  (c)(1)  of  this  AD,  prior  to  hirther 
flight,  accomplish  the  actions  specified  in 
either  paragraph  (d)(1)  or  (d)(2)  of  this  AD: 

(1)  Replace  the  cracked  fitting  with  a  like 
fitting  that  has  been  inspected  in  accordance 
with  Part  I  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
727-32A0399,  dated  July  13. 1995;  and 
modified  in  accordance  with  Part  II  of  the 
Accomplishment  Instructions  of  that  service 
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bulletin  and  in  accordance  with  Boeing 
Service  Bulletin  727-32-0364,  dated 
December  15, 1988,  or  Revision  1,  dated 
October  19, 1989.  As  on  option  to  the  action 
specified  in  Step  1  of  Figure  3  of  Boeing  Alert 
Service  Bulletin  727-32A039g,  operators 
may  layout  a  .39-inch  minimum  radius;  or 

(2)  Replace  the  cracked  fitting  with  a  new 
steel  rib  fitting  in  accordance  with  Part  01  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-32A0399,  dated 
July  13, 1995.  This  replacement  constitutes 
terminating  action  for  the  requirements  of 
that  AD  for  that  fitting. 

(e)  For  all  airplanes  on  which  modification 
of  the  actuator  rib  fitting  has  been 
accomplished  in  accordance  with  Part  0  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  727-32A0399.  dated 
July  13, 1995;  and  Boeing  Service  Bulletin 
727-32-0364,  dated  December  15, 1988,  or 
Revision  1,  dated  October  19, 1989:  Within 
7,500  flight  cycles  after  accomplishing  the 
modification,  accomplish  the  following: 

(1)  Perform  either  a  high  frequency  eddy 
ciurent  or  dye  (>enetrant  inspection  to  detect 
cracking  of  the  modified  actuator  rib  fitting, 
in  accordance  with  the  alert  service  bulletin. 

(2)  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  2,500  flight  cycles 
until  the  fitting  is  replaced  with  a  new  steel 
rib  fitting,  in  accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin.  This  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD  for  that  fitting. 

(0  Replacement  of  aluminum  actuator  rib 
fittings  with  new  steel  actuator  rib  fittings  in 
accordance  with  Part  III  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  727-32A0399.  dated  July  13, 
1995,  constitutes  terminating  action  for  the 
requirements  of  this  AD. 

(g]  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACD),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACX).       ~~ 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
32A0399.  dated  July  13, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51. 

Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(j)  This  amendment  becomes  e^ctive  on 
March  4, 1997. 

Issued  in  Renton,  Washington,  on  January 
14. 1997. 

S.R.  Miller, 
Acting  ^4anage^,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-1440  Filed  1-27-97;  8:45  am) 
MUMO  CODE  4•1»-1»^i 


14  CFR  Part  39 

[Docket  No.  96  NM  46-AD;  Amendment 
39-9892;  AD  97-02-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Airtxis  IModel 
A300-600  and  Model  A310  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Admiiiistration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Airbus  Model  A300-600 
and  Model  A3 10  series  airplanes,  that 
requires  testing  to  verify  if  the  smoke 
detection  system  can  detect  smoke 
within  60  seconds;  and  cleaning  the 
installation  and  duct,  if  necessary.  It 
also  requires  operators  to  submit  a 
report  of  the  test  findings  to  the 
manufacturer.  This  amendment  is 
prompted  by  a  report  that,  during 
testing  of  the  smoke  detection  system  on 
in-service  airplanes,  the  system  failed  to 
detect  smoke  within  60  seconds  due  to 
dust  accumulation  in  the  extraction 
ducts.  The  actions  specified  by  this  AD 
are  intended  to  ensure  that  dust 
accumulation  does  not  reduce  the 
effectiveness  of  the  smoke  detection 
system  and,  consequently,  lead  to 
tmdetected  smoke  or  fire  in  the  lavatory 
of  the  airplane. 
DATES:  Effective  March  4. 1997. 

The  ihcorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
Prance.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  ENocket,    . 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFOraHATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 


Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  Airbus  Model 
A300-600  and  Model  A310  series 
airplanes  was  published  in  the  Federal 
Register  on  July  30, 1996  (61  FR  39604). 
That  action  proposed  to  require  ' 
performing  an  operational  and 
functional  test  to  verify  if  the  smoke 
detection  system  can  detect  smoke 
within  60  seconds,  and  cleaning  the 
installation  and  duct,  if  necessary.  That 
action  also  proposed  to  require 
submitting  a  report  of  the  test  results  to 
Airbus. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  PropoMd 

One  commenter  supports  the 
proposed  rule. 

Request  to  Revise  Reporting  Deadline 

One  commenter  requests  that  the 
proposal  be  revised  to  extend  the 
compliance  time  for  submitting  test 
reports  from  10  days  after 
accomplishing  the  test,  as  proposed,  to 
30  days.  The  commenter  considers  the 
longer  time  necessary  in  order  to 
prepare  an  adequate  report  of  the 
required  data. 

The  FAA  concxu^  and  has  revised 
paragraph  (b)  of  this  final  rule 
accordingly. 

Request  to  Withdraw  Reporting 
Requirement 

One  commenter  requests  that  the  FAA 
withdraw  the  proposed  requirement  to 
submit  a  report  of  test  results  to  Airbus. 
This  commenter  previously  completed 
the  operational  and  functional  tests  on 
its  fleet  of  airplanes,  but  did  not  submit 
a  report,  since  such  a  provision  was  not 
part  of  the  referenced  Airbus  All 
Operators  Telex  (AOT)  26-16,  dated 
September  12, 1995.  Consequently,  this 
commenter  does  not  want  to  be  required 
to  repeat  the  test  simply  in  order  to 
prepare  a  report  in  accordance  with  the 
reporting  requirement  of  the  proposed 
rule. 

Another  commenter  considers  that 
reporting  requirements,  in  general, 
should  be  required  by  AD  action  only  in 
cases  where  the  AD  is  viewed  as 
"interim  action"  and  that,  based  upon 
reviewing  further  data,  additional 
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rulemaking  may  be  required.  Since  the 
referenced  Airbus  AOT  was  issued  more 
than  a  year  ago,  the  commenter 
considers  that  sufficient  time  has 
elapsed  in  which  Airbus  could  collect 
the  data  needed  to  determine  what 
further  action,  if  any,  is  needed.  The 
commenter  asserts  that  the  FAA  should 
not  impose  a  reporting  requirement 
without  first  determining  with  Airbus 
whether  the  test  data  is  actually 
necessary. 

The  FAA  does  not  concur  with  the 
commenters'  request  to  withdraw  the 
reporting  requirement.  As  was 
explained  in  the  preamble  to  the  notice, 
the  intent  of  the  reports  is  to  enable 
Airbus  to  obtain  enough  information  to 
enable  it  to  develop  an  appropriate 
repetitive  testing  interval  based  on 
findings  in  the  in-service  fleet.  The  FAA 
has  contacted  Airbus  in  order  to 
determine  if  test  results  from  U.S. 
operators  are  still  required;  Airbus  has 
responded  by  stating  that  the  data  from 
the  U.S.  operators  are  still  needed  to 
establish  the  proper  testing  intervals.  In 
hght  of  this,  the  FAA  finds  reason  to 
retain  the  reporting  requirement  in  this 
final  rule. 

However,  in  consideration  of 
operators  who  already  have 
accomplished  the  operational  and 
functional  test  prior  to  the  issuance  of 
this  AD,  the  FAA  has  revised  paragraph 
(b)  of  the  final  rule  to  indicate  that,  for 
those  operators,  the  report  is  to  be 
submitted  within  30  days  after  the 
effective  date  of  the  AD.  As  provided  by 
the  compliance  provision  of  this  AD, 
which  states  "*  *  'Compliance 
required  unless  accomplished 
previously,"  those  operators  do  not  have 
to  repeat  the  one-time  operational  and 
functional  test,  required  by  paragraph 
(a)  of  the  AD,  merely  in  order  to  submit 
the  report. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  67  Airbus 
Model  A300-600  and  Model  A310 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 


cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $4,020.  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  106(g},  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-07  Airbus  Industrie:  Amendment  39- 
9892.  Docket  9&-NM-46-AD. 
Applicability:  Model  A300-600  and  Model 
A3 10  series  airplanes,  on  which  Airbus 


Modification  10156  has  not  been  installed; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AO;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  dust  accumulation  in  the 
ducts  does  not  reduce  the  effectiveness  of  the 
smoke  detection  system  to  detect  smoke  and, 
consequently,  lead  to  undetected  smoke  or 
fire  in  the  lavatory  of  the  airplane; 
accomplish  the  following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  an 
operational  and  functional  test  to  verify  if  the 
smoke  detection  system  can  detect  smoke 
within  60  seconds,  in  accordance  with 
Airbus  All  Operators  Telex  (AOT)  26-18, 
dated  September  12, 1995. 

(1)  If  smoke  is  detected  within  60  seconds, 
no  further  action  is  required  by  this  AD. 

(2)  If  smoke  is  not  detected  within  60 
seconds,  prior  to  further  flight,  clean  the 
installation/duct  in  accordance  with  the 
AOT.  ftlor  to  further  flight  after 
accomplishment  of  the  cleaning,  repeat  the 
operational  and  functional  test  required  by 
paragraph  (a)  of  this  AD. 

(b)  At  the  applicable  time  specified  in 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD, 
submit  a  report  of  the  test  results  (both 
positive  and  negative  findings]  to  Airbus 
Industrie  Customer  Services,  Attention 
Engineering  Support,  AI/SB-E23, 1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Cedex,  France.  Information  collection 
requirements  contained  in  this  regulation 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  test  is 
accomplished  after  the  effective  date  of  this 
AD:  Submit  the  report  within  30  days  after 
performing  the  test  required  by  paragraph  (a) 
of  this  AD. 

(2)  For  airplanes  on  which  the  test  has 
been  accomplished  prior  to  the  effective  date 
of  this  AD:  Submit  the  report  within  30  days 
after  the  effective  date  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standarclization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 
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ited.  unless 


Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  operational  and  functional  test 
shall  be  done  in  accordance  with  Airbus  All 
Operators  Telex  (AOT)  26-16,  dated 
September  12, 1995.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  15  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
March  4, 1997. 

Issued  in  Renton,  Washington,  on  January 
14, 1997. 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  97-1441  Filed  1-27-97;  8:45  am) 
BNJJNQ  COM  4tie-11-U 


14  CFR  Part  39 

[Docket  No.  96-Nlll^156-AD:  ArtMndment 
3»-«901;AD97-^tt-iq 

RIN  2120-AA64 

Airworttilness  Directives;  Boeing 
Model  737-000.  -400.  and  -600  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  -400,  and  -500  series  airplanes, 
that  requires  modification  of  the  system 
that  detects  a  loss  of  tension  in  the  cable 
controlling  the  flaps  by  removing  the 
shim  from  behind  the  proximity  switch 
and  by  trimming  the  switch  bracket. 
This  amendment  is  prompted  by  reports 
that  the  switch  bracket  can  impair  die 
movement  of  a  pulley  ann  mechanism, 
ultimately  preventing  the  detection 
system  firom  operating.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  impairment,  which  could 
result  in  movement  of  the  flaps  without 
action  by  the  pilot,  and  ultimately  cause 
reduced  controllabihty  of  the  airplane. 
DATES:  Effective  March  4, 1997. 


The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration 
(FAA) .Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Frey,  Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2673; 
fax  (206)  227-1181. 
SUPPl^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  September  13, 1996  (61  FR 
48435).  That  action  proposed  to  require 
removal  of  the  shim  behind  the 
proximity  switch,  if  installed;  and 
trimming  of  the  bracket  for  the 
proximity  switch. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  that  the 
compliance  time  for  accomplishment  of 
the  modification  be  extended  fix>m  the 
proposed  "3,200  flight  hours  or  18 
months"  to  "4,600  flight  hours  or  24 
months,"  whichever  occurs  first  after 
the  effective  date  of  the  AD.  The 
commenter  states  that  the  modification 
is  time-consuming  to  perform,  and  the 
requested  extension  of  the  compliance 
time  would  allow  affected  operators  to 
accompUsh  it  during  regidarly 
scheduled  maintenance  ("C"  check). 

TTie  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  install^  the  required  modification 
within  an  interval  of  time  that  parallels 
normal  scheduled  maintenance  for  the 
majority  of  affected  operatora.  The  FAA 


finds  that  the  compliance  time,  as 
proposed,  represents  the  average  "C" 
check  maintenance  interval  for  the 
majority  of  affected  operatora. 
Additionally,  the  FAA  does  not 
consider  the  modification  to  be 
especially  time-consuming,  since  it 
takes  only  7  work  hours  per  airplane  to 
perform,  and  does  not  entail  the  need 
for  special  tools  or  parts.  In  Ught  of 
these  items,  the  FAA  finds  the  proposed 
compliance  time  to  be  appropriate. 
However,  uinder  the  provisions  of 
paragraph  (b)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  data  are 
submitted  to  substantiate  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety. 

Request  To  Clarify  Description  of 
Required  Actions 

One  commenter  requests  that  the 
description  of  the  requirement 
modification  of  the  flap  control  cable 
failure  detection  system  be  clarified. 
The  commenter  points  out  that  the  shim 
to  be  removed  is  located  behind  the 
proximity  switch,  rather  than  behind 
the  bracket  for  the  proximity  switch,  as 
was  stated  in  the  proposal. 
Additionally,  the  commenter  suggests 
that  the  required  action  would  be 
clearer  if  stated  as,  "trimming  of  the 
switch  bracket,"  rather  than  "trimming 
of  the  bracket  of  the  proximity  switch." 

The  FAA  concura  that  the 
commenter's  suggested  changes  to  the 
description  of  the  required  actions 
would  make  the  AD  clearer.  The  FAA 
has  made  those  changes  throughout  this 
final  rule  in  the  appropriate  places. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,619  Model 
737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
685  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  7  woik  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operatora  is  estimated  to  be 
$287,700,  or  $420  per  airplane. 
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The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  fut\ire  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ctf  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g],  40113,  44701. 

139.13   (Amamtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-16  Boaiog:  Amendment  39-9901. 
Docket  96-NM-156-AD. 
Applicability:  Model  737-300.  -400  and 
-500  series  airplanes  having  line  production 
numbers  1001  through  2765,  inclusive; 
certificated  in  any  category. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modiEed, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afliected.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repiair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  movement  of  the  flaps  from 
their  last  set  position  without  action  by  the 
pilot,  which  could  reduce  controllability  of 
the  airplane,  accomplish  the  following: 

(a)  Within  18  months  or  3,200  hours  time- 
in-service  after  the  elective  date  of  this  AD, 
whichever  occurs  first,  remove  the  shim,  if 
installed,  from  behind  the  proximity  switch 
in  the  system  which  detects  a  loss  of  tension 
in  the  cable  controlling  the  flaps;  and  trim 
the  switch  bracket;  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-27A1199, 
dated  June  20, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACXD).  FAA, 
Transport  Airplane  Directorate.  Chierators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1199,  dated  June  20, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.Q  S52(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle,  Washington  98124-2207.  Copies  may 
t»e  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC 

(e)  This  amendment  becomes  effective  on 
March  4. 1997. 

Issued  in  Renton,  Washington,  on  January 
15, 1997. 

SJL  Millar, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-1478  Filed  1-27-97;  8:45  am) 
aiLiJNO  cooe  4tio-i)-u 


14  CFR  Part  39 

[Doctot  No.  96-NM-7»-AD;  Amendment 
39-0902:  AD  97-02-171 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronautlcas,  S.A. 
(CASA)  Model  CN-235  Series 
Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  CN-235 
series  airplanes,  that  requires  repetitive 
eddy  current  inspections  to  detect 
fatigue  cracks  in  the  nose  landing  gear 
(NLG)  turning  tube,  and  replacement  of 
cradced  tubes.  This  amendment  is 
prompted  by  a  report  of  the  failure  of  an 
NLG  turning  tube  during  landing  roll; 
the  failure  was  attributed  to  fatigue 
cracking  in  the  turning  tube.  The  actions 
specified  by  this  AD  are  intended  to 
ensiue  that  fatigue  cracking  in  the  NLG 
txuning  tube  is  detected  and  corrected 
before  it  could  cause  the  failure  of  the 
tube  and,  consequently,  degrade  the 
structural  integrity  of  the  t^Xi. 
DATES:  Effective  March  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information  *    ' 
referenced  in  this  AD  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model 
CN-235  series  airplanes  was  published 
in  the  Federal  Register  on  October  23, 
1996  (61  FR  54958).  That  action 
proposed  to  require  repetitive  eddy 
current  inspections  to  detect  fatigue 
cracking  in  the  nose  landing  gear  (NLG) 
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turning  tube.  If  any  cracking  is  detected, 
the  turning  tube  would  be  required  to  be 
replaced  with  a  new  unit  prior  to  further 
flight. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Intoim  Action 

This  is  considered  interim  action 
imtil  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  1  CASA 
Model  CN-235  series  airplane  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufacturer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $480. 

The  cost  impact  fig\ire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 


of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [AmMtded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-17  CASA:  Amendment  39-9902. 
Docket  96-NM-76-AD. 
Applicability:  All  Model  CN-235  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opterator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  degradation  of  the 
nose  landing  gear  (NLG)  due  to  failure  of  the 
NLG  turning  tube,  accomplish  the  following: 

(a)  At  the  applicable  time  specified  in 
.either  paragraph  (a)(1)  or  (a)(2)  of  this  AD, 
conduct  a  high  frequency  eddy  current 
(HFEC)  inspection  to  detect  fatigue  cracking 
in  the  NLG  turning  tube,  in  accordance  with 
the  procedures  sf)ecified  in  Annex  1  and 
Annex  2  of  CASA  Maintenance  Instructions 
COM  235-092,  Revision  02,  dated  May  5, 
1995. 

(1)  For  Model  CN-235  airplanes  [Basic 
model;  Maximum  Takeoff  Weight  (MTOW)  = 
31.746  lbs.  (14.400  kgs.)]:  Conduct  the 
inspection  prior  to  or  upon  the  accumulation 
of  6,000  landings  on  the  NLG  turning  tube, 
or  within  50  landings  after  the  effective  date 
of  this  AD.  whichever  occurs  later. 

(2)  For  Model  CN-235-100  series  airplanes 
[MTOW  =  33,290  lbs.  (15,100  kgs.)]  and 
Model  CN-235-200  series  airplanes  [MTOW 


=  34.833  lbs.  (15,800  kgs)):  Conduct  the 
inspection  prior  to  or  upon  the  acomiulation 
of  4,800  landings  on  the  NLG  turning  tube, 
or  within  50  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(b)  If  no  cracking  is  detected  during  the 
inspection  required  by  f>aragraph  (a)  of  this 
AD,  repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  200  landings. 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (a)  or  (b)  of 
this  AD,  prior  to  further  flight,  replace  the 
NLG  turning  tube  with  a  new  unit  in 
accordance  with  CASA  Maintenance 
Instructions  COM  235-092.  Revision  02, 
dated  May  5, 1995.  After  replacement,  repeat 
the  HFEC  inspection  prior  to  or  upon  the 
accumulation  of  6,000  landings  on  the  new 
NLG  turning  tube  installed  on  Model  CN-325 
airplanes  (basic  model):  or  prior  to  or  uf>on 
the  accumulation  of  4,800  landings  on  the 
new  NLG  turning  tube  installed  on  Model 
CN-325-100  and  -200  series  airplanes. 
Thereafter,  repeat  the  Inspection  at  intervals 
not  to  exceed  200  landings. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  If  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspections  and  relacement  shall  be 
done  in  accordance  with  CASA  Maintenance 
Instructions  COM  235-092,  Revision  02, 
dated  May  5, 1995,  which  contains  the 
sftecified  list  of  effective  pages: 


A 


Page  number 

Revision  level 

shown  on 

page 

Date  stxjwn 
on  page 

1/2.  20 

Annex  l:  1-6 
Annex  2:  1-3 

02 

None  

None  

Mays.  1995. 

None. 

None. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  ptart  51.  Copies  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A.. 
Getafe,  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

(g)  This  amendment  becomes  effective  on 
March  4. 1997. 
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ISS 


Issued  in  Renton,  Washington,  on  January 
15, 1997. 

SJl.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-1480  Filed  1-27-97;  8:45  am) 
MUMQ  COM  M10-13-U 


14CFRPart39 

[Docket  No.  05-NM-16O-AD;  Amandmant 
39-M03;  AD  97-02-18] 

RIN  2120^AA64 

Airworthiness  Directives;  Jetstream 
BAe  Model  ATP  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMAHY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
apphcable  to  certain  Jetstream  BAe 
Model  ATP  airplanes,  that  requires 
repetitive  inspections  to  detect  damage 
of  the  antenna  mounting  reinforcing 
plates  and  siurounding  fuselage  skin.  If 
any  damage  is  detected,  the  AD  requires 
replacement  of  the  reinforcing  plate 
with  a  new  reinforcing  plate  and/or 
repair  of  the  siurounding  fuselage  skin, 
which  would  terminate  the  repetitive 
inspection  requirements.  This 
amendment  is  prompted  by  reports  of 
corrosion  foimd  at  the  antenna 
reinforcing  plates,  which  was  caused  by 
the  ingress  of  water  at  the  plates.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  such  corrosion, 
which  could  result  in  reduced  structiual 
integrity  of  the  fuselage  pressure  vessel. 
DATES:  Elective  March  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft  .Inc.,  P.O.  Box 
16029.  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT: 
WilUam  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  AN^!f-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
BAe  Model  ATP  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  November  8, 1996 
(61  FR  57830).  That  action  proposed  to 
require  repetitive  detailed  external 
visual  inspections  to  detect  damage  (i.e., 
corrosion,  cracks,  pillowing,  and  rivet 
pulling)  of  the  antenna  mounting 
reinforcing  plates  and  surrounding 
fuselage  skin.  For  cases  where  any 
damage  is  detected  diuing  the 
inspection,  that  action  also  proposed  to 
require  replacement  of  the  reinforcing 
plate  with  a  new  reinforcing  plate  and/ 
or  repair  of  the  surrounding  hiselage 
skin;  this  replacement/repair  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  for  Extension  of  RepetitiTe 
Inspection  Interval 

One  commenter  requests  that  the 
proposal  be  revised  to  extend  the 
repetitive  inspection  interval  (when  no 
corrosion  is  detected)  from  the  proposed 
1  year  to  2  years.  The  commenter  states 
that  both  the  manufacturer  and  the  Civil 
Aviation  Authority  (CAA)  of  the  United 
Kingdom  have  determined  that  a  2-year 
repeat  interval  is  a  conservative  figure, 
during  which  time  any  corrosion 
forming  at  the  antenna  reinforcing 
plates  cannot  progress  to  a  state  that 
would  create  a  hazard.  Additionally,  the 
service  bulletin  referenced  in  the 
proposal  recommends  a  2-year 
repetitive  inspection  interval. 

Based  on  the  data  presented,  the  FAA 
concurs.  Paragraph  (a)(1)  of  the  final 
rule  has  been  revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
op>erator  nor  increase  the  scope  of  the 
AD. 


Cost  Impact 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affiected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,200,  or  $120  per  airplane,  per 
infection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  finaj  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  Jocation  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  A\'iation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40113, 44701. 
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§39.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-18    Jetstream  Aircraft  Limited 

(Formerly  British  Aerospace  Commercial 
Aircraft  Limited):  Amendment  39-9903. 
Docket  95-NM-160-AD. 
Applicability:  BAe  Model  ATP  airplanes 
having  constructor's  numbers  2002  through 
2063,  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/ofjerator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
l)een  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  corrosion  of  the  antenna 
mounting  reinforcing  plates  and  surrounding 
skin,  which  could  result  in  reduced 
structural  integrity  of  the  fuselage  pressure 
vessel,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  external  visual 
inspection  to  detect  damage  (i.e.,  corrosion, 
cracks,  pillowing,  and  rivet  pulling)  of  the 
antenna  mounting  reinforcing  plates  and 
svuTounding  fuselage  skin  in  accordance  with 
Part  A  of  the  Accomplishment  Instructions  of 
Jetstream  Service  Bulletin  ATP-53-31, 
Revision  1,  dated  December  5, 1995. 

Note  2:  Inspections  of  the  areas  specified 
in  Jetstream  Service  Bulletin  ATP-53-31, 
dated  July  1, 1995.  that  have  been 
accomplished  prior  to  the  effective  date  of 
this  AD  and  in  accordance  with  that  service 
bulletin,  are  considered  acceptable  for 
compliance  with  the  inspections  of  those 
areas  as  required  by  paragraph  (a)  of  this  AD. 
(It  should  be  noted,  however,  that  Revision 
1  of  Service  Bulletin  ATP-53-31  specifies 
procedures  for  inspection  of  two  additional 
ADF  antenna  locations.) 

(1)  If  no  damage  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2  years. 

(2)  If  any  damage  is  detected,  replace  the 
reinforcing  plate  with  a  new  reinforcing  plate 
and/or  repair  the  surrounding  fuselage  skin 
at  the  applicable  times  specified  in  Figure  4 
of  the  service  bulletin,  and  in  accordance 
with  Part  B  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 
Accomplishment  of  this  replacement/repair 
constitutes  terminating  action  for  the 
repetitive  inspection  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(b)  Accomplishment  of  the  replacement/ 
repair  procedures  specified  in  Part  B  of  the 
Accomplishment  Instructions  of  Jetstream 
Service  Bulletin  ATP-53-31,  Revision  1, 


dated  Decemtwr  5, 1995,  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  he 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fiom  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections,  replacement,  and 
repair  shall  be  done  in  accordance  with 
Jetstream  Service  Bulletin  ATP-53-31, 
Revision  1,  dated  December  5, 1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  trom 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
March  4. 1997. 

Issued  in  Renton,  Washington,  on  January 
16. 1997. 
S.R.  MiUer, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-1616  Filed  1-27-97;  8:45  am) 
BILLMQ  CODE  4*1*-1»4I 


14  CFR  Part  39 

[Docket  No.  96-NM-125-AD;  Amendment 
39-0904;  AD  97-02-19] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  and  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  757 
and  767  series  airplanes,  that  requires 
replacement  of  the  thrust  management 
computer  (TMC)  with  a  new  TMC.  This 
amendment  is  prompted  by  reports 
indicating  that  an  imcommanded 


advancement  of  the  throttle  levers 
occurred;  this  condition  was  apparently 
due  to  a  high  impedance  connection  to 
the  excitation  phase  of  the  servo  motor. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  an  imcommanded 
runaway  of  die  autothrottle  during  flight 
or  ground  operations  as  a  result  of 
problems  associated  with  the  TMC. 
which  could  distract  the  crew  from 
normal  operation  of  the  airplane  or  lead 
to  an  unintended  speed  or  altitude 
change. 
DATES:  Effective  March  4,  1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch.  ANM-130S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington; 
telephone  (206)  227-2790;  fax  (206) 
227-1181. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  757  and  767  series  airplanes  was 
published  in  the  Federal  Register  on 
August  29.  1996  (61  FR  45373).  That 
action  proposed  to  require  replacement 
of  the  thrust  management  computer 
(TMC)  with  a  new  TMC  in  the  main 
equipment  center. 

Interested  i>ersons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Qarify  Description  of 
Problem  Addressed 

One  commenter  requests  that 
references  in  the  proposal  to  the 
problems  prompting  the  AD  action  be 
clarified.  The  commenter  points  out  that 
the  "Discussion"  section  of  the 
preamble  to  the  notice  makes  reference 
to  a  "defective  relay  within  the  TMC" 
as  being  the  cause  of  the  imcommanded 
advancement  of  the  autothrottle  lever. 
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However,  the  conunenter  considers  that 
statement  to  be  inaccurate.  Instead,  the 
conunenter  suggests  that  the  statement 
be  changed  to  indicate  that  the  cause  is 
due  to  "high  impedance  connection  to 
the  excitation  phase  of  the  servo  motor. 
The  impedance  can  be  internal  to  the 
TMC  or  the  result  of  an  external 
condition." 

The  FAA  conciu^  that  the 
commenter's  suggested  wording  is  more 
acciuate.  The  pertinent  portions  of  this 
final  rule  have  been  revised  to 
incorporate  that  wording. 

Request  to  Extend  Compliance  Time 

Several  commenters  request  that  the 
x^  proposal  be  revised  to  extend  the 
compliance  time  for  the  TMC 
replacement  from  the  proposed  6 
months  to  as  much  as  24  months.  These 
commenters  are  concerned  that  there 
will  be  a  problem  with  the  availability 
of  ample  parts  to  retrofit  the  affected 
U.S.  fleet  within  the  proposed 
compliance  time. 

The  FAA  concurs  that  the  compliance 
time  can  be  extended  somewhat,  hiput 
&t>m  the  TMC  vendor  indicates  that 
there  are  1.800  units  that  will  need  to 
be  modified  and  the  tum-around  time 
for  doing  that  is  45  days  for  each  unit; 
based  on  current  production  rates,  it 
will  be  logistically  impossible  for  the 
vendor  to  meet  a  6-month  schedule.  In 
light  of  this  information,  the  FAA  has 
determined  that  the  compliance  time 
can  be  extended  to  18  months  without 
adversely  compromising  safety. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  accordingly. 

ReqiMSt  to  Qarify  References  to  El-3 
Shelf 

One  conunenter,  Boeing,  points  out 
that  the  references  in  the  proposal  to  the 
TMC  being  located  in  the  "El-3  shelf  of 
the  main  equipment  center"  are 
incorrect  with  regard  to  the  Model  757. 
Fiuther,  this  conunenter  states  that  the 
Boeing  service  bulletins  referenced  in 
the  proposal  adequately  describe  the 
correct  replacement  instructions  for 
TMC's  in  both  the  Model  757  and  767, 
including  the  location  of  the  TMC; 
therefore,  any  reference  to  the  specific 
shelf  number  is  not  needed.  The 
conunenter  suggests  that  those 
references  be  deleted  from  the  final  rule. 

The  FAA  concurs.  To  avoid  any 
confusion  on  the  part  of  affected 
operators,  the  FAA  has  deleted  all 
references  to  the  "El-3  shelf  from  the 
final  rule. 

Request  to  Revise  Cost  Impact 
Information 

Several  commenters  request  that  the 
cost  impact  information,  which 


appeared  in  the  preamble  to  the 
proposal,  be  revised.  These  commenters 
point  out  that  the  cost  figures  presented 
did  not  include  the  per-unit 
modification  cost  changed  by  the 
manufacturer  or  approved  repair  station 
for  modification  of  the  TMC.  One 
conunenter,  Lockheed-Martin,  indicates 
that  some  operators,  if  they  have  the 
tooling  capability,  can  perform  the 
modification  themselves  with  a  $104  kit 
obtained  &t>m  the  TMC  manufacturer; 
Lockheed-Martin  charges  $1,000  per 
unit  to  modify  the  TMC.  Other 
commenters  present  cost  estimates  per 
airplane  that  range  from  $1,780  to 
$2,400.  Two  commenters  also  factor  in 
the  cost  of  purchasing  an  additional 
new  TMC  unit  as  a  "seed  unit"  for 
implementing  the  change  in  their  fleets, 
resulting  in  cost  estimates  ranging  from 
$45,530  to  $60,000. 

The  FAA  concius  that  the  cost  impact 
information  should  be  revised  to  reflect 
more  up-to-date  and  acciuate 
information.  While  any  operator 
certainly  has  the  option  to  piuchase 
new  TMC's  to  meet  the  intent  of  this 
AD,  the  FAA  does  not  consider  that  to 
be  economically  feasible  for  the  majority 
of  the  affected  fleet.  However,  based  on 
figures  provided  by  the  commenters,  the 
FAA  finds  that  an  appropriate  estimate 
of  costs  is  $2,400  per  airplane;  this 
represents  3  work  hours  to  replace  the 
unit  (at  an  average  labor  charge  of  $60 
per  work  hoiu)  and  an  average  of  $2,220 
for  the  required  (modified)  replacement 
parts.  The  cost  impact  information, 
below,  has  been  revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
oftheAO. 

Cost  Impact 

There  are  approximately  1,339  Boeing 
Model  757  and  767  series  airplanes  of 
the  affected  design  in  the  worldwide 
fleet;  this  number  represents  716  Model 
757  series  airplanes  and  623  Model  767 
series  airplanes.  Of  the  total  number,  the 
FAA  estimates  that  558  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD;  this 
number  represents  356  Model  757  series 
airplanes  and  202  Model  767  series 
airplanes. 

The  required  replacement  will  take 
approximately  3  vfotk  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 


cost  of  the  reqiiired  (modified) 
replacement  units  would  differ 
depending  upon  whether  the  operator, 
airframe  manufacturer,  repair  station,  or 
TMC  manufactiuer  performs  the 
modification  of  the  TMC;  in  any  case, 
the  FAA  estimates  that  the  average  cost 
for  these  replacement  units  will  be 
$2,220  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$1,339,200,  or  $2,400  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemment.Therefore.  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safe^. 

AdoptitHi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


management 
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Amhority:  49  U.S.C  106(g).  40113, 44701. 


f  39.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-19  Boeing:  Amendment  39-9904. 
Docket  96-NM-12S-AD. 
Applicability:  Model  757  series  airplanes, 
having  line  positions  001  through  716, 
inclusive;  and  Model  767  series  airplanes 
having  line  positions  001  through  556 
inclusive,  558  through  587  inclusive,  and  589 
through  615  inclusive;  certificated  in  any 
category.  ■       '  . 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  runaway  of  the  autothrottle 
during  flight  or  ground  operations,  which 
could  distract  the  crew  from  normal 
operation  of  the  airplane  or  lead  to  an 
unintended  speed  or  altitude  change, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  replace  the  thrust 
management  computer  (TMC)  with  a  new 
TMC  in  accordance  with  Boeing  Alert 
Service  Bulletin  757-22A0052,  dated  May 
30, 1996  (for  Model  757  series  airplanes);  or 
Boeing  Alert  Service  Bulletin  767-22A0097, 
dated  May  30, 1996  (for  Model  767  series 
airplanes);  as  applicable. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AC»),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Mole  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  757-22A0052,  dated  May  30, 1996 
(for  Model  757  series  airplanes);  or  Boeing 
Alett  Service  Bulletin  767-22A0097,  dated 


May  30, 1996  (for  Model  767  series 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  oLector  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seatde, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
March  4, 1997. 

Issued  in  Renton.  Washington,  on  January 
16.1997.  ^ 

S.R.  Miller. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-1617  Filed  1-27-97;  8:45  am] 
■ILUNQ  CODE  4ei»-13-U 


14  CFR  Part  39 

[DockM  No.  96-NM-d3-AD;  AmendriMnt 
39-9906;  AO  97-02-2q 

RIN  2120-AA64 

Airworthiness  Directives;  Airtxis  Model 
A300.  A310,  and  A300-600  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A300, 
A3 10,  and  A300-600  series  airplanes, 
that  requires  a  one-time  inspection  of 
the  autopilot  actuators  on  the  pitch  and 
yaw  controls  to  ensure  correct  rigging, 
and  re-rigging,  if  necessary.  This 
amendment  is  prompted  by  a  report  of 
sudden  pitch  up  of  an  airplane  during 
cruise  following  disengagement  of  the 
autopilot;  this  condition  was  the  result 
of  incorrect  rigging  of  the  autopilot 
pitch  actiutor.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
incorrect  rigging  of  the  autopilot 
actuators  on  the  pitch  and  yaw  controls, 
which  could  result  in  reduced    , 
controllability  of  the  airplane.  / 
DATES:  Effective  March  4, 1997.~ 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Indtistrie,  1  Rood  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex. 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 


Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  all  Airbus  Model 
A300,  A310,  and  A300-600  series 
airplanes  was  published  in  the  Federal 
Register  on  July  30.  1996  (61  FR  39603). 
That  action  proposed  to  require  a  one- 
time inspection  of  the  rigging  of  the 
autopilot  actuators  on  the  pitch  and  yaw 
controls  to  ensure  correct  rigging,  and, 
if  necessary,  re-rigging  using  a  new. 
longer  rigging  pin. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Withdraw  the  PropoMl 

One  commenter,  representing  several 
affected  U.S.  operators,  requests  that  the 
proposal  be  withdrawn.  This 
commenter  states  that  all  U.S.  operators 
have  already  accomplished  the 
proposed  rigging  inspection  on  their 
fleets  some  time  ago,  and  have  revised 
their  manuals  to  reflect  the  change  in 
rigging  pin  part  number.  In  light  of  their 
having  completed  all  of  the  proposed 
actions,  the  commenter  considers  an  AD 
to  be  unnecessary  since  the  unsafe 
condition  has  been  satisfactorily 
addressed.  Issuance  of  the  AD  at  this 
time  will  require  these  operators  to 
revise  their  paperwork,  which  may  be  a 
burdensome  task. 

Additionally,  this  commenter  states 
that  Presidential  Executive  Order  12866 
requests  the  various  regulatory  agencies 
to  identify  and  assess  available 
alternatives  to  direct  regulation. 
Therefore,  the  commenter  recommends 
that  airworthiness  concerns,  such  as  the 
one  addressed  by  the  proposal,  be 
handled  by  a  less  costly  method  other 
than  rulemaking. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  withdraw  the 
proposed  AD.  The  FAA  has  no 
evidence,  as  suggested  by  the 
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commenter,  that  all  U.S.  operators  have 
already  complied  with  the  required 
actions.  Until  an  AD  is  issued,  there  is 
no  legal  basis  for  requiring  U.S. 
operators  to  comply  with  those  actions. 
The  AD  is  the  only  vehicle  available  for 
ensuring,  by  law,  that  all  affected 
operators  perform  the  necesseuy  actions 
that  Mdll  address  the  identified  imsafe 
condition.  It  also  will  ensure  that  those 
actions  are  accomplished  on  any 
airplane  that  is  imported  and  placed  on 
the  U.S.  Register  in  the  future.  In  light 
of  this,  the  FAA  has  determined  that 
this  AD  is  both  appropriate  and 
warranted. 

Fiuther,  the  FAA  is  not  convinced 
that  issuance  of  the  AD  will  add  a 
significant  economic  or  administrative 
biuden  on  operators  who  have  already 
accomplished  the  required  actions,  as 
the  commenter  suggests.  First,  the  FAA 
points  out  that  there  are  currently  only 
86  U.S.-registered  airplanes  that  are 
affected  by  this  AD.  Second,  the 
compliance  provision  of  the  AD  clearly 
states  that  compliance  is  "required  as 
indicated,  unless  accomplished 
previously."  Therefore,  operators  who 
have  already  accomplished  the  required 
actions  need  merely  make  a  single  entry 
in  their  maintenance  logs  to  indicate 
compliance  with  the  AD.  The  FAA 
considers  that  such  a  procedure  could 
not  possibly  pose  a  serious  burden  on 
any  operator. 

Condiuioii 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Coit  Impact 

The  FAA  estimates  that  86  Airbus 
Model  A300,  A310,  and  A300-600 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $5,160,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 


on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113, 44701. 

$39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-20    Aiitms:  Amendment  39-9905. 
Docket  96-NM-33-AD. 
Applicability:  AH  Model  A300.  A310,  and 
A30&-600  series  aiq}lanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
idenUfied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/of>erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  pitch  up  or 
down,  or  yaw  upset  of  the  airplane  due  to 
incorrect  rigging  of  the  autopilot  actuators  on 
the  yaw  and  pitch  controls,  accomplish  the 
following: 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  inspect  the  rigging 
of  the  autopilot  actuators  on  both  the  pitch 
and  the  yaw  controls  to  ensure  that  the 
rigging  is  correct,  in  accordance  with  Airbus 

'All  Operators  Telex  (AOT)  27-20,  dated 
December  19, 1994.  If  the  rigging  is  not 
correct,  prior  to  further  flight,  re-rig  in 
accordance  With  the  AOT. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  rig  the  autopilot  actviator  on  the 
pitch  or  yaw  control  on  any  airplane  using 

a  rigging  pin  having  part  number  (P/N) 
OU131388. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  All  Operators  Telex  (AOT)  27- 
20,  dated  December  19, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Ren  ton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
March  4, 1997. 

Issued  in  Renton,  Washington,  on  January 
16, 1997. 

S.  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-1618  Filed  1-27-97;  8:45  am] 
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14CFRPart39 

[DockM  No.  9»-8W-14-AD;  Amendment 
39-0699:  AD  07-02-14] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  lyiodei  R22 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (Robinson)  Model  R22 
helicopters,  that  currently  requires 
installation  of  an  improved  throttle 
governor;  an  adjustment  to  the  low  RPM 
warning  unit  threshold  to  increase  the 
revolutions-per-minute  (RPM)  at  which 
the  warning  horn  and  caution  light 
activate;  and  revisions  to  the  R22 
Rotorcraft  Flight  Manual  that  prohibit 
flight  with  the  improved  throttle 
governor  selected  off,  except  in  certain 
situations.  This  amendment  requires  the 
same  actions  required  by  the  existing 
AD,  as  well  as  requires  an  insertion  of 
procedures  for  the  improved  throttle 
governor  into  the  Normal  and 
Emergency  sections  of  the  R2  2 
Rotorcraft  Flight  Manual  and  corrects 
the  applicability  section  of  the  existing 
AD.  This  amendment  is  prompted  by 
the  need  to  insert  normal  and 
emergency  procedures  for  the  improved 
throttle  governor  into  the  flight  manual, 
and  expand  the  applicability  statement 
of  this  AD  to  include  all  Robinson 
Model  R22  helicopters.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  minimize  the  possibility  of 
pilot  mismanagement  of  the  main  rotor 
(M/R)  RPM,  which  could  result  in 
unrecoverable  M/R  blade  stall  and 
subsequent  loss  of  control  of  the 
helicopter. 

EFFECTIVE  DATE:  March  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Biunann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Blvd., 
Lakewood,  California  90712-4137, 
telephone  (310)  627-5265;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-11-08, 
Amendment  39-9633  (61  FR  26429, 
May  28, 1996),  which  is  applicable  to 
Robinson  Model  R22  helicopters,  was 
published  in  the  Federal  Register  on 
August  30, 1996  (61  FR  45916).  That 
action  proposed  to  require  installation 
of  the  improved  throttle  governor,  an 


adjustment  to  the  low  RPM  warning 
unit  threshold;  insertions  of  language 
into  the  R22  Rotorcraft  Flight  Manual  in 
the  Normal  and  Emergency  sections  to 
address  procedures  for  the  improved 
throttle  governor,  as  well  as  an  insertion 
in  the  Limitations  section  that  prohibits 
flight  with  the  improved  throttle 
governor  selected  off,  except  in  certain 
situations;  and,  proposed  to  expand  the 
applicability  section  to  additional 
Model  R22  helicopters  and  revise  the 
estimated  cost  impact  of  the  existing 
AD. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  1,014 
heUcopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  to  install 
the  improved  throttle  governor,  or  7 
hours  to  upgrade  the  throttle/collective 
governor,  4  hours  to  upgrade  the 
magnetos,  if  required,  and 
approximately  0.2  work  hour  to 
accomplish  the  adjustment  of  the  light/ 
warning  horn  RPM,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,150  per  helicopter  to  install  the 
improved  throttle  governor,  or 
approximately  $500  for  upgrading  the 
throttle/collective  governor  per 
helicopter.  Installation  of  upgraded 
magnetos,  if  required,  will  cost 
approximately  $927  per  helicopter. 
Based  on  these  figtuBS,  the  total  cost 
impact  of  the  AD  on  U.S.  Operators  is 
estimated  to  be  $3,029,088.  This  cost 
estimate  assumes  that  no  helicopters  are 
currently  equipped  with  a  governor  and 
all  will  need  the  improved  throttle 
governor  installed.  Additionally,  the 
cost  estimate  assumes  that  300  Model 
R22  helicopters  will  require  installation 
of  the  upgraded  mametos. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  IXDT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regtilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  . 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 

139.13    [Amwidwf] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9633  (61  FR 
26429,  May  28, 1996).  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-9899,  to  read  as 
follows: 

AD  97-02-14    Robutton  Helicopter 

Company:  Amendment  39-9899.  Docket 
No.  96-SW-14-AD.  Supersedes  AD  96- 
11-08,  Amendment  3(^-4633. 

Applicability:  Model  R22  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  tde 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  30  days  after 
the  effective  date  of  this  AD.  unless 
accomplished  previously. 

To  minimize  the  possibility  of  pilot 
mismanagement  of  the  main  rotor  (M/R) 


Federal  Register  /  Vol.  62,  No.  18  /  Tuesday,  January  28,  1997  /  Rules  and  RegulaUons         4003 


4002         Federal  Register  /  Vol.  62.  No.  18  /  Tuesday,  January  28,  1997  /  Rules  and  Regulations 


UMI 


revolutions-per-minute  (RPM),  which  cx>uld 
result  in  unrecoverable  M/R  blade  stall  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Adjust  the  A569-1  or  -5  low-RPM 
warning  unit  so  that  the  warning  horn  and 
caution  light  activate  when  the  M/R  RPM  is 
between  96%  and  97%  rotor  RPM  in 
accordance  with  the  procedures  contained  in 
the  Model  R22  maintenance  manual. 

(b)  For  Model  R22  helicopters  that  do  not 
have  a  governor  currently  installed,  install  a 
Robinson  Helicopter  Company  IG-67-2 
Governor  Field  Installation  Kit  in  accordance 
with  the  kit  instructions.  Upon  completion  of 
the  governor  installation  required  by  this 
paragraph,  revise  the  FAA-approved 
Robinson  Helicopter  Company  R22  Rotorcraft 
Flight  Manual  (RFM)  in  accordance  with 
paragraph  (d)  of  this  AD. 

(c)  For  Model  R22  helicopters  that  have  a 
throttle/ collective  governor  ciurently 
installed,  upgrade  the  governor  with  a 
Robinson  Helicopter  Company  KI-67-3 
Governor  Upgrade  Kit  in  accordance  with  the 
kit  instructions.  Upon  completion  of  the 
upgrade  required  by  this  paragraph,  revise 
the  FAA-approved  Robinson  Helicopter 
Company  R22  Rotorcraft  Flight  Manual 
(RFM)  in  accordance  with  paragraphs  (d)  of 
this  AD. 

(d)  Revise  the  FAA-approved  Robinson 
Helicopter  Company  R22  RFM  as  follows: 

(1)  Insert  the  FAA-approved  Robinson 
Helicopter  Company  R22  RFM  revision, 
dated  July  6, 1995,  or  later  FAA-approved 
revision  addressing  the  governor  normal  and 
emergency  procedures,  into  the  Normal  and 
Emergency  sections  of  the  RFM. 

(2)  Include  the  following  statement  in  the 
Limitations  section: 

"Flight  prohibited  with  governor  selected 
off,  with  exceptions  for  inflight  system 
malfunction  or  emergency  procedures 
training."  This  may  be  accomplished  by 
inserting  a  copy  of  this  AD  or  the  FAA- 
approved  Robinson  Helicopter  Company  R22 
RFM  revision  dated  July  23, 1996,  into  Uie 
RFM. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Lcm 
Angeles  Aircraft  Certiflcation  Office. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  This  amendment  becomes  effective  on 
March  4, 1997. 


Issued  in  Fort  Worth,  Texas,  on  January  14, 
1997. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-1702  Filed  1-27-97;  8:45  am] 
BILLING  CODE  4«ie-13-4J 


14  CFR  Part  39 

[Doctot  No.  M-SW-1S-AD;  AmendiTMnt 
39-9900;  AD  97-02-15] 

RiN  2120-AA64 

Airworthiness  Directives;  Robinson 
■Helicopter  Company  Model  R44 
Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Robinson  Helicopter 
Company  (Robinson)  Model  R44 
helicopters,  that  currently  requires  an 
adjustment  to  the  low  RPM  warning 
unit  threshold  to  increase  the 
revolutions-per-minute  (RPM)  at  which 
the  warning  hem  and  caution  light 
activate,  and  revisions  to  the  R44 
Rotorcraft  Flight  Manual  that  prohibit 
flight  with  the  throttle  governor 
(governor)  selected  off,  except  in  certain 
situations.  This  amendment  requires  the 
same  compliance  actions  required  by 
the  existing  AD,  and  corrects  the 
applicability  section  of  the  existing  AD. 
TTiis  amendment  is  prompted  by  the 
need  to  expand  the  applicability 
statement  of  this  AD  to  include  all 
Robinson  Model  R44  helicopters.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  minimize  the  possibility 
of  pilot  mismanagement  of  the  main 
rotor  (M/R)  RPM,  which  could  result  in 
imrecoverable  M/R  stall  and  subsequent 
loss  of  control  of  the  heUcopter. 
EFFECTIVE  DATE:  March  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elizabeth  Bumann,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certificadon 
Office,  3960  Paramount  Blvd., 
Lakewood,  California  90712-4137, 
telephone  (310)  627-5265;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtilations  (14  CFR  part  39) 
by  superseding  AD  96-11-09, 
Amendment  39-9634  (61  FR  26427. 
May  28, 1996),  which  is  applicable  to 
Robinson  Model  R44  helicopters  was 
published  in  the  Federal  Rq^er  on 
August  30, 1996  (61  FR  45918).  That 
action  proposed  to  require  an 
adjustment  to  the  low  RPM  warning 


unit  threshold  to  increase  the  RPM  at 
which  the  warning  horn  and  caution 
light  activate,  and  revisions  to  the  R44 
Rotorcraft  Flight  Manual  that  prohibit 
flight  with  the  governor  selected  off. 
except  in  certain  situations,  for  all 
Robinson  Model  R44  helicopters. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  except  for  an 
editorial  change  to  correct  an  error  to 
the  reniunbering  of  the  notes. 

The  FAA  estimates  that  20  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  0.2 
work  hour  per  helicopter  to  accomplish 
the  actions,  and  that  the  average  labor 
rate  is  $60  per  work  hoiv.  Based  on 
these  figvires,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$240. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributicm  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612.. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a. 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  3»-AIRW0RTNINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaortly:  49  U.S.C  106(g],  40113, 44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9634  (61  FR 
26427,  May  28, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-9900,  to  read  as 
follows: 

AO  97-02-15    Robinson  Helicopter 

Company:  Amendment  39-9900.  Docket 
No.  96-SW-15-AO.  Supersedes  AO  96- 
11-09,  Amendment  39-9634. 
Applicability:  Model  R44  helicopters, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (c)  to  request  approval 
from  the  FAA.  This  approval  may  adchess 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
e^ct  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  30  days  after 
the  effective  date  of  this  AD,  unless 
accomplished  previously. 

To  minimize  the  possibiHty  of  pilot 
mismanagement  of  the  main  rotor  (M/R) 
RPM,  which  could  result  in  unrecoverable 
M/R  stall  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Adjust  the  A569-6  low  RPM  warning 
unit  so  that  the  warning  horn  and  caution 
light  activate  when  the  M/R  RPM  is  between 
96%  and  97%  rotor  RPM  in  accordance  with 
the  procedures  contained  in  the  Model  R44 
maintenance  manual. 

(b)  Revise  the  FAA-approved  Robinson 
Helicopter  Company  R44  Rotorcraft  Flight 
Manual  (RFM)  to  include  the  following 
statement  in  the  Limitations  Section: 

"Flight  prohibited  with  governor  selected 
off,  with  exceptions  for  inflight  system 
malfunction  or  emergency  procedures 
training." 

This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  or  the  FAA-approved 
Robinson  Helicopter  Company  R44  RFM 
revision  dated  July  25, 1996  into  the  RFM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 


who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  This  amendment  becomes  effective  on 
March  4, 1997. 

Issued  in  Fort  Worth,  Texas,  on  January  14, 
1997. 

Mark  R.  Schilling, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Ceriiftcation  Service. 

(FR  Doc.  97-1704  Filed  1-27-97;  8:45  am] 
BILUNQ  CODE  4»ie-13-U 


14CFRPart39 

[Docket  No.  9ft-CE-43-AD;  Amendment  39- 
9907;  AD  97-03-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  (Formerly  Beech 
Aircraft  Corporation)  Model  1900D 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Model  1900D 
airplanes  (formerly  referred  to  as  Beech 
Model  1900D  airplanes).  This  action 
requires  replacing  the  right-hand 
exhaust  stack  for  both  the  left  and  right 
engines.  This  action  results  from  reports 
of  wing  skin  damage  (with  associated 
fuel  seepage)  and  cabin  window  damage 
caused  by  the  heat  of  the  right-hand 
exhaust  stacks  on  the  affected  airplanes. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  wing  skin  de- 
bonding  or  warping  of  the  cabin 
windows  because  of  the  heat  generated 
by  the  engines'  right-hand  exhaust 
stacks. 
DATES:  Effective  March  14. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  14, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Rajrtheon  Aircraft  Company,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  also  be  examined 


at  the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-43-AD,  Room 
1558. 601  E.  12th  Street,  Kansas  Qty, 
Missoiui  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  MFORMATKM  CONTACTS  Mr. 
Karl  Schletzbaum,  Aerospace  Safety 
Engineer,  FAA,  Wichita  Aircraft  ^ 

Certification  Office,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4146; 
facsimile  (316)  94&-4407. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Raytheon  Model  1900D 
airplanes  (formerly  referred  to  as  Beech 
Model  1900D  airplanes)  was  published 
in  the  Federal  Register  on  September 
30, 1996  (61  FR  51060).  The  action 
proposed  to  require  replacing  the  right- 
hand  exhaust  stack  for  both  the  left  and 
right  engines.  Accomplishment  of  the 
proposed  replacement  as  specified  in 
the  notice  of  proposed  rulemaking 
(NPRM)  would  b<9  in  accordance  with 
the  INSTALLATION  INSTRUCTIONS  to 
Raytheon  Kit  No.  129-9013-1,  as 
referenced  in  Raytheon  Mandatory 
Service  Bulletin  No.  2686,  dated  June 
1996. 

The  NPRM  resulted  bom  reports  of 
wing  skin  damage  (with  associated  fuel 
seepage)  and  cabin  window  damage  on 
the  affected  airplanes,  which  was 
determined  to  be  caused  by  the  heat  of 
the  right-hand  exhaust  stacks. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  199  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
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10  workhooTS  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$60  an  hour.  Parts  will  be  provided  at 
no  cost  to  the  owners/ operators  of  the 
afiiected  airplanes  until  Jime  1997  (after 
that  the  cost  will  be  $6,452).  Based  on 
these  figures  and  utilizing  the 
assiunption  that  all  owners/operators  of 
the  afl^ected  airplanes  will  obtain  parts 
prior  to  June  1997,  the  total  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $119,400.  This  figure  is  based 
upon  the  assumption  that  no  affected 
airplane  owner/operator  has  already 
accomplished  this  action. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Diocket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.C  106(g).  40113, 44701. 


§30.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-03-01    Raytheon  Aircraft  Company 

(formerly  Beech  Aircraft  Corporation): 
Amendment  39-9907;  Docket  No.  96- 
CE-43-AD. 
Applicability:  Model  1900D  airplanes 
(serial  numbers  UE-1  through  UE-225), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
s{>ecific  prof>osed  actions  to  address  it. 

Compliance:  Required  within  the  next 
1,000  hours  time-in-service  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  wing  skin  de-bonding  or 
warping  of  the  cabin  windows  because  of  the 
heat  generated  by  the  engines'  right-hand 
exhaust  stacks,  accomplish  the  following: 

(a)  Replace  the  right-hand  exhaust  stack  for 
both  the  left  and  right  engines  in  accordance 
with  the  INSTALLATION  INSTRUCTIONS 
included  in  Raytheon  Kit  No.  129-9013-1,  as 
referenced  in  Raytheon  Mandatory  Service 
Bulletin  No.  2686.  dated  June  1996. 

(b)  Special  flight  [>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road.  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
Compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  the 
INSTALLATION  INSTRUCTIONS  to 
Raytheon  Kit  No.  129-9013-1,  as  referenced 
in  Raytheon  Mandatory  Service  Bulletin  No. 
2686,  dated  )une  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Raytheon  Aircraft 
Company,  P.O.  Box  8S,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 


FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC 

(e)  This  amendment  (39-9907)  becomes 
effective  on  March  14, 1997.  Issued  in  Kansas 
City,  Missouri,  on  January  16, 1997. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  97-1964  Filed  1-27-97;  8:45  am] 
BILLING  CODE  4910-13-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  091-4050;  FRL-667»-«] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Commonvveaith  of  Pennsylvania; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  is  granting  conditional 
interim  approval  of  a  State 
hnplementation  Plan  (SIP)  revision 
submitted  by  Pennsylvania.  This 
revision  establishes  and  requires  the 
implementation  of  an  enhanced 
inspection  and  maintenance  (I/M) 
program  in  twenty-five  Pennsylvania 
coimties.  The  intended  effect  of  this 
action  is  to  conditionally  approve  the 
Commonwealth's  proposed  enhanced  1/ 
M  program  for  an  interim  period  to  last 
18  months,  based  upon  the 
Commonwealth's  good  faith  estimate  of 
the  program's  performance.  This  action 
is  being  taken  under  section  110  of  the 
Clean  Air  Act  and  section  348  of  the 
National  Highway  Systems  Designation 
Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  February  27, 1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency. 
Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107.  They 
are  also  available  for  inspection  at  the 
Pennsylvania  Department  of 
Environmental  Protection,  Biveau  of  Air 
(Quality,  P.O.  Box  8468.  400  Market 
Street,  Harrisbiug,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  by  telephone  at:  (215)  566- 
2176,  or  via  e-mail  at: 
Rehn.Brian@ep{unail.epa.gov.  The 
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mailing  address  is  U.S.  EPA  Region  HI. 
841  Chestnut  Street,  Philadelphia.  PA. 
19107. 

SUPPLEMENTARY  INFORMATION: 

I.  Table  of  Contents 

n.  Background 

m.  Public  Comments/Response  to  Comments 

IV.  Final  Rulemaking  Action 

V.  Conditional  Interim  Approval 

VI.  Further  Requirements  for  Final  Approval 
Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates  Act 

D.  Submission  to  Congress  &  the  General 
Accoimting  Office 

E.  Petitions  for  Judicial  Review 

n.  Background 

On  October  3, 1996  (61  FR  51638), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  conditional  interim 
approval  of  Pennsylvania's  enhanced 
inspection  and  maintenance  program, 
submitted  to  satisfy  the  applicable 
requirements  of  both  the  Clean  Air  Act 
(CAA)  and  the  National  Highway  Safety 
Designation  Act  (NHDSA).  The  formal 
SIP  revision  was  submitted  by  the 
Pennsylvania  Department  of 
Enviromnental  Protection  on  March  22, 
1996. 

As  described  in  that  dociunent,  the 
NHSDA  directs  EPA  to  grant  interim 
approval  for  a  period  of  18  months  to 
approvable  I/M  submittals  under  this 
Act.  The  NHSDA  also  directs  EPA  and 
the  states  to  review  the  interim  program 
results  at  the  end  of  that  18-month 
period,  and  to  make  a  determination  as 
to  the  effectiveness  of  the  interim 
program.  Following  this  demonstration, 
EPA  will  adjust  any  credit  claims  made 
by  the  state  in  its  good  faith  effort,  to 
reflect  the  emissions  reductions  actually 
measured  by  the  state  during  the 
program  evaluation  period.  The  NHSDA 
is  clear  that  the  interim  approval  shall 
last  for  only  18  months,  and  that  the 
program  evaluation  is  due  to  EPA  at  the 
end  of  that  period.  Therefore,  EPA 
believes  Congress  intended  for  these 
programs  to  start  up  as  soon  as  possible, 
which  EPA  believes  should  be  on  or 
before  November  15, 1997,  so  that  at 
least  six  months  of  operational  program 
data  can  be  collected  to  evaluate  the 
interim  programs.  EPA  believes  that  in 
setting  such  a  strict  timetable  for 
program  evaluations  under  the  NHSDA, 
Congress  recognized  and  attempted  to 
mitigate  any  further  delay  with  the  start- 
up of  this  program.  If  the 
Commonwealth  fails  to  start  its  program 
according  to  this  schedule,  this 
conditional  interim  approval  granted 
under  the  provisions  of  the  NHSDA  will 


convert  to  a  disapproval  after  a  finHing 
letter  is  sent  to  the  state. 

The  program  evaluation  to  be  used  by 
the  state  during  the  18-month  interim 
period  must  be  acceptable  to  EPA.  The 
Environmental  Council  of  States  (ECOS) 
group  has  developed  such  a  program 
evaluation  process  which  includes  both 
qualitative  and  quantitative  measiues, 
and  this  process  has  been  deemed 
acceptable  to  EPA.  The  core 
requirement  for  the  quantitative 
measure  is  that  a  mass  emission 
transient  test  (METT)  be  performed  on 
0.1%  of  the  subject  fleet,  as  required  by 
the  I/M  Rule  at  40  CFR  51.353  and  366. 
As  discussed  in  detail  in  the  Response 
to  Comments  portion  of  today's 
rulemaking  action,  EPA  believes  METT 
evaluation  testing  is  not  precluded  by 
the  NHSDA.  and  therefore,  is  still 
required  to  be  performed  by  states 
implementing  I/M  programs  imder  the 
NHSDA  and  the  CAA. 

As  per  the  NHSDA  requirements,  this 
conditional  interim  rulemaking  will 
expire  on  July  27, 1998.  A  full  approval 
of  Peimsylvania's  final  I/M  SIP  revision 
(which  will  include  the 
Commonwealth's  program  evaluation 
_and  final  adopted  state  regulations)  is 
still  necessary  imder  section  110  and 
under  section  182, 184  or  187  of  the 
CAA.  After  EPA  reviews  the 
Commonwealth's  submitted  program 
evaluation  and  regulations,  final 
rulemaking  on  the  Commonwealth's  full 
SIP  revision  will  occur. 

Specific  requirements  of  the 
Pennsylvania  enhanced  I/M  SIP  and  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here. 

At  the  same  time  EPA  published  its 
NPR  for  interim  approval  of  the 
Commonwealth's  I/M  program,  EPA 
issued  an  interim  final  rule  to  defer 
imposition  of  sanctions  on  the 
Commonwealth  for  failure  to  submit 
and  receive  federal  SIP  approval  of  its 
I/M  program  (61  FR  51598).  That 
interim  final  rme  served  to  toll  the 
imposition  of  sanctions  during  EPA's 
rulemaking  process  related  to  the 
Commonwealth's  I/M  SIP.  EPA  solicited 
comments  on  that  interim  final 
determination,  and  received  adverse 
comments  during  the  public  comment 
period.  EPA  intends,  in  the  near  future, 
to  take  rulemaking  action  upon  that 
interim  final  determination  separately 
from  today's  final  action.  EPA  will 
address  the  comments  received  on  that 
action  in  its  separate  rulemaking. 

m.  Public  Comments/Response  to 
Comments 

This  section  discusses  the  content  of 
the  comments  submitted  to  the  docket 


dining  the  Federal  comment  period  for 
the  notice  of  proposed  rulemaking, 
published  in  the  October  3, 1996 
Federal  Register,  and  provides  EPA's 
responses  to  those  conunents. 
Submissions  were  received  fi*om 
approximately  SO  commenters. 
including  the  Commonwealth, 
environmental  organizations,  industry 
groups,  and  fi-om  members  of  the 
general  public.  Copies  of  the  wiginal 
comment  letters,  along  with  EPA's 
summary  and  response  to  comments, 
are  available  at  EPA's  Region  ni  office 
at  the  address  listed  in  the  ADDRESSES 
section  of  this  doctiment.  EPA  has  first 
grouped  similar  comments  and 
simimarized  them,  followed  by  EPA's 
response  to  specific  comments.  For 
clarity,  in  some  cases  EPA  has  provided 
back^uind  information  within  a 
comment  on  its  requirements  or  its 
proposed  action  relevant  to 
Pennsylvania's  SIP,  prior  to 
summarizing  the  comment  itself. 

Conmient— Pennsylvania's  "Good  FaitH 
Estimate"  under  (he  NHSDA 

One  commenter  alleges  that  EPA  does 
not  have  the  statutory  authority  to  grant 
interim  approval  to  Pennsylvania's 
proposed  I/M  SIP.  Specifically,  the 
conunenter  asserts  that  the  NHSDA 
provides  states  authority  to  craft 
decentralized  I/M  plans  if  the  state 
satisfies  certain  requirements.  The 
NHSDA  requires  such  states  to  make  a 
good  faith  estimate  regarding  the 
expected  performance  of  their  proposed 
program.  The  commenter  argues  that 
Pennsylvania  has  claimed  100%  credit 
for  its  plans  performance  (compared  to 
EPA's  model  centralized,  enhanced  I/M 
program),  but  offers  no  meaningful 
explanation  to  substantiate  its  emissions 
reductions  claim. 

In  a  related  comment,  the 
Commonwealth  argues  that  they  have 
made  significant  program  enhancements 
to  increase  the  effectiveness  of 
Pennsylvania's  ciurent  decentralized  1/ 
M  program,  which  satisfy  the  good  faith 
estimate  requirements  of  section 
348(c)(1)  of  the  NHSDA.  The 
Commonwealth  also  commented  that 
the  basis  of  its  good  faith  estimate  was 
eight  program  improvement  measuires 
hsted  in  its  SIP  submittal,  and  that  EPA 
had  inappropriately  only  included  five 
of  these  measures  towards  its  good  faith 
estimate  in  the  proposed  rulemaking. 
The  items  which  the  Commonwealth 
claims  EPA  excluded  fit)m  its  proposed 
rulemaking  include:  integrating  the 
safety  and  emission  inspection, 
increased  effectiveness  of  test 
equipment,  and  enhanced  training  and 
certification  for  both  repair  technicians 
and  inspectors. 
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Response  to  Comment:  In  its  October 
3. 1996  proposed  rulemaking,  EPA 
proposed  conditional  interim  approval 
of  the  Commonwealth's  I/M  program 
under  the  authority  of  section  348  of  the 
NHSDA  and  section  110  of  the  CAA. 
The  NHSDA  grants  authority  for  EPA  to 
approve  a  state's  program  based  on  the 
full  amount  of  credits  proposed  by  the 
state  if  the  credits  reflect  a  good  faith 
estimate  by  the  state  and  if  the  revision 
otherwise  complies  with  such  Act. 

As  stated  in  the  Conference  Report  to 
the  NHSDA,  states  were  expected  to 
have  a  difficult  time  quantifying  the 
good  faith  estimate  required  under  the 
NHSDA.  Therefore,  the  Conference 
Report  indicates  that  a  state  need  only 
demonstrate  that  the  proposed  emission 
reduction  credit  claims  for  the  program 
have  a  basis  in  fact.  Some  specific 
examples  of  means  for  states  to  generate 
a  good  faith  estimate  based  on  existing 
or  easily  obtained  historical  data  were 
also  outlined  in  the  Conference  Report. 
States  could  also  include  any  other 
evidence  that  has  relevance  to  the 
effectiveness  of  a  program  within  the 
good  faith  estimate.  TTie  Conference 
Report  states  that  "EPA  is  to  approve 
State  programs  based  on  the  emissions 
reduction  credits  as  estimated  by  a 
State,  if  the  State's  estimates  reflect  a 
good  faith  expectation  of  performance." 
EPA  believes  that  the  NHSDA  grants 
authority  to  approve  Pennsylvania's  SIP, 
in  the  interim,  on  the  basis  of  the  good 
faith  estimates  contained  in  this  portion 
of  their  SIP. 

Pennsylvania  supplemented  its  I/M 
SIP  submittal  on  June  27, 1996  to 
include  its  formal  "good  faith  estimate" 
required  by  the  NHSDA.  EPA's 
proposed  rulemaking  cites  the  five 
factors  listed  in  that  SIP  revision  as  the 
Commonwealth's  good  faith  estimate, 
which  are:  (1)  increased  oversight 
through  auditing;  (2)  additional  on-road 
testing  using  remote  sensing;  (3)  use  of 
State  Police  for  visible  enforcement;  (4) 
instantaneous  data  collection  for  swift 
enforcement;  and  (5)  automation  of 
inspector  data  input  to  avoid  errors  or 
abuse. 

Pennsylvania  also  committed  (in  the 
Good  Faith  Estimate  portion  of  that  SIP 
addendum)  to  "fully  integrate  its 
emissions  testing  program  with  the  long 
standing  safety  inspection  program 
•  •  '".EPA  interprets  this 
commitment  to  mean  that  the 
Commonwealth  will  require  that 
ranissions  testing  shall  be  performed 
prior  to  completion  of  a  safety 
inspection.  Since  the  Commonwealth's 
good  faith  estimate  refers  only  to 
perceived  respect  commanded  by  the 
existing  safety  inspection  program,  and 
does  not  establish  how  this  perceived 


respect  would  be  transferred  to  the 
combined  programs,  EPA  cannot 
ascertain  whether  this  integration  would 
contribute  to  improving  network 
effectiveness.  While  integration  of  the 
safety  and  emissions  programs  may 
serve  as  a  means  to  achieve  the  motorist 
compliance  rate  committed  to  in  the 
SIP,  EPA  does  not  consider  this 
argument,  in  and  of  itself,  a  means  to 
improve  program  effectiveness  or  to 
achieve  the  Commonwealth's  claims  for 
additional  emissions  reductions  for  the 
emissions  program. 

The  Commonwealth  commented  that 
increased  effectiveness  of  test 
equipment  was  a  basis  of  its  good  faith 
estimate.  However,  the  Jime  27, 1996 
SIP  supplement,  which  detailed  the 
Commonwealth's  good  faith  estimate  for 
the  first  time,  did  not  include  this 
argiunent  as  part  of  Peimsylvania's  basis 
in  fact.  These  test  equipment 
improvements,  including  the  use  of 
dynamometers  and  advanced  analyzers 
for  testing,  as  well  as  the  addition  of 
evaporative  system  testing  will  greatly 
enhance  the  emissions  inspection 
program,  and  these  improved  test 
methods  are  accounted  for  in  the 
performance  standard  modeling 
demonstrating  the  emission  reduction 
claims  for  the  program.  With  the  lack  of 
specificity  in  Pennsylvania's  comments, 
EPA  presiunes  that  Pennsylvania  is  not 
claiming  that  EPA  models  and  guidance 
currently  provide  insufficient  credit  for 
these  test  improvements,  nor  does  EPA 
beheve  that  Pennsylvania  is  claiming 
that  these  test  improvements  serve  to 
improve  the  effectiveness  of  the 
Commonwealth's  decentralized 
program — beyond  the  levels  attributed 
to  this  equipment  in  die 
Commonwealth's  modeling 
demonstration.  Pennsylvania's  good 
faith  estimate  already  claims  improved 
network  effectiveness  for  improvements 
brought  about  by  instantaneous  data 
collection  equipment  and  automation  of 
data  entry  by  inspectors,  both  of  which 
serve  to  improve  network  effectiveness. 
The  Good  Faith  Estimate  section  of 
Pennsylvania's  SIP  does  not  presently 
contain  the  argument  presented  in 
Pennsylvania's  conunent,  and  EPA  does 
not  beUeve  based  on  the  comment  that 
this  argument  would  serve  to  improve 
the  good  faith  estimate  were  it  present 
in  the  SIP. 

Finally,  Pennsylvania  commented 
that  enhanced  training  and  certification 
of  repair  technicians  was  part  of  its  good 
faith  estimate,  and  that  EPA  overlooked 
the  contribution  of  this  element  of  the 
program.  The  June  27, 1996  SIP 
addendiun  did  not  include  this 
provision  as  a  basis  for  the 
Commonwealth's  estimate.  EPA  agrees 


that  additional  training  and  certification 
of  repair  technicians  is  crucial  to 
achieving  the  emissions  reductions 
associated  with  the  emission  testing 
program,  as  well  as  for  maintaining 
public  support  for  the  program.  EPA 
cited  as  a  deficiency  in  its  proposal  that 
Pennsylvania's  proposed  regulations 
lack  a  requirement  for  mandatory 
technician  training  and  certification 
(although  Pennsylvania's  performance 
standard  demonstration  claims  full 
credit  for  this  program).  EPA  proposed 
that  this  deficiency  be  remedied  by 
adoption  of  final  regulations  which 
must  include  a  mandatory  technician 
training  program,  to  mirror  the 
Commonwealth's  modeled  performance 
standard  demonstration.  In  the  face  of  - 
that  SIP  deficiency,  and  by  the  lack  of 
inclusion  of  this  element  in  the  formal 
Good  Faith  Estimate  portion  of  the 
Commonwealth's  SIP,  EPA  did  not 
consider  this  element  when  considering 
the  Commonwealth's  good  faith 
estimate. 

Nevertheless,  the  Commonwealth's 
arguments  to  include  these  three 
elements  in  their  good  faith  estimate  are 
moot,  as  these  three  elements  were  not 
critical  to  EPA's  acceptance  of  the 
state's  good  faith  estimate.  EPA 
proposed  to  accept  the  good  faith 
estimate  imder  the  NHSDA  without  the 
benefit  of  those  elements,  although 
these  elements  do  benefit  the  SIP, 
serving  to  satisfy  other  statutory  and 
regulatory  I/M  requirements. 

Comment — EPA's  Decision  to 
Conditionally  Approve  the 
Commonwealth's  SIP 

One  commenter  asserted  that 
Peimsylvania's  SIP  suffera  from 
niunerous  major  deficiencies  that 
prevent  approval  of  the  SIP  by  EPA.  The 
examples  cited  correspond  to  those 
elements  EPA  cited  as  major 
deficiencies  in  its  proposed  rulemaking. 
Furthermore,  the  commenter  adds  that 
there  are  numerous  other  serious 
deficiencies,  which  EPA  deemed  minor 
in  its  proposal,  but  which  must 
eventually  be  corrected.  The  conunenter 
asserts  that  in  light  of  the  many 
deficiencies,  this  SIP  revision  does  not 
warrant  conditional  approval. 

Response  to  Comment:  In  its  proposal, 
EPA  proposed  five  major  conditions 
which  must  be  satisfied  prior  to 
issuance  of  final  full  approval  of  the 
SIP,  under  the  authority  of  section  110 
of  the  CAA.  Additionally,  EPA  cited 
fourteen  minor  conditions,  which  do 
not  affect  interim  approval  of  the 
Commonwealth's  SIP,  but  which  must 
be  corrected  prior  to  final  full  approval 
of  the  SIP. 
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EPA's  ability  to  issue  conditional 
approvals  for  SIPs  having  correctable 
deficiencies  was  upheld  in  the  case  of 
NRDC  V.  EPA,  22  F.3d  1125, 1134-1135 
P.C.  Circuit,  1994).  In  that  case  the 
court  found  that  the  language  of  section 
110(k)(4)  of  the  CAA  authorizes  use  of 
conditional  approval  of  a  substantive 
SIP  revision,  which  although  not 
approvable,  can  be  made  so  by  adopting 
specific  EPA-required  changes  within 
the  prescribed  conditional  period.  The 
court  concluded  that  the  conditional 
approval  mechanism  was  intended  by 
Qangress  to  provide  EPA  with  an 
alternative  to  disapproving  substantive, 
but  not  entirely  satisfactory,  SIPs 
submitted  by  the  statutory  deadlines, 
but  not  as  a  means  of  circumventing 
those  deadlines. 

As  indicated  in  the  proposed 
nUemaking,  EPA  has  reviewed 
Pennsylvania's  I/M  SIP.  and  determined 
that  this  SIP  is  substantive  and  the 
deficiencies  are  not  insiumountable 
within  the  time  fiames  of  the 
conditional  approval  period.  Therefore, 
EPA's  choice  of  conditional  approval  is 
appropriate  for  this  SIP.  EPA  also 
believes  that  the  minor  deficiencies 
cited  as  de  minimus  do  not  detract  from 
EPA's  ability  to  conditionally  approve 
the  Commonwealth's  SIP,  and  need  not 
be  satisfied  until  the  end  of  the  interim 
approval  period  granted  under  the 
authority  of  the  NHSDA.  EPA  believes 
that,  due  to  the  minor  nature  of  these 
deficiencies,  allowing  states  the  full 
term  of  the  18-month  interim  approval 
period  to  correct  these  deficiencies  will 
not  cause  an  adverse  environmental 
impact. 

Conunent— Requirement  for  I/M  in 
Mercer  County 

Numerous  commenters  expressed 
concern  over  implementation  of  an 
inspection  and  maintenance  (I/M) 
program  in  Mercer  County. 
Pennsylvania.  The  thrust  of  the 
comments  was  that  this  area  is  not 
classified  as  a  CAA  nonattainment  area, 
and  the  area  is  not  violating  EPA's 
health-based  NAAQS.  Most  of  the 
commenters  asserted  that  Mercer  is 
primarily  a  rural  coimty.  with  only  one 
small  urban  center  having  no  large 
industry  base,  i.e.,  Sharon.  Several 
commenters  pointed  out  that  none  of 
the  Pennsylvania  counties  surrounding 
Mercer  is  subject  to  emissions  testing, 
nor  are  the  neighboring  counties  in 
Ohio. 

Several  commenters  also  contend  that 
much  of  the  pollution  is  transported 
from  across  the  Ohio  border  and/or  from 
out-of-state  vehicles  traversing  several 
large  interatate  highways  that  bisect 
Mercer  Coimty.  Several  commentera 


blamed  large  diesel  trucks  for  the 
pollution  problem,  citing  black  smoke 
spewed  from  those  vehicles. 

Many  commenters  also  dted 
economic  hardship  that  implementation 
of  this  program  would  add  to  a  coimty 
already  suffering  from  the  effects  of  a 
poor  economy. 

Finally,  several  commenters  dte  a 
request  from  Governor  Ridge  to  remove 
Mercer  County  from  the  "Northeast 
Ozone  Transport  Region",  requesting 
that  EPA  approve  this  request  and 
eliminate  the  requirement  for  an  I/M 
program  for  this  area. 

Response  to  Comment:  Requirements 
for  I/M  programs  are  set  forth  in  section 
182  and  section  184  of  the  Clean  Air  Act 
(the  CAA).  as  well  as  in  EPA's 
"Regulation  for  I/M  Program 
Requirements",  hereafter  referred  to  as 
the  I/M  rule,  codified  in  the  Code  of 
Federal  Regulations  (CFR)  at  40  CFR 
Part  51,  Subpart  S.  Section  182(c)(3)  of 
the  CAA  requires  states  to  enact 
enhanced  I/M  programs  in  certain 
metropolitan  areas  based  upon  the 
severity  of  those  areas'  ozone  problem 
and  their  populations. 

Section  184(a)  of  the  CAA  estabUshes 
a  Northeast  Ozone  Transport  Region 
(the  OTR).  to  address  ozone  pollution 
caused  by  transport  of  both  ozone 
precursors  and  ozone  between  closely 
spaced  urbanized  areas.  The 
Commonwealth  of  Pennsylvania  lies  in 
the  OTR.  Section  184(b)(1)(A)  of  the 
CAA  requires  that  states  lying  in  the 
OTR  implement  an  enhanced  I/M 
program  in  any  metropolitan  areas 
having  a  population  of  over  100,000 
persons — ^regardless  of  the  severity  of 
the  ozone  pollution  problem  in  that 
area.  Mercer  County  comprises  an  MSA 
which  has  a  population  over  100,000 
persons,  and  therefore  is  subject  to  this 
I/M  requirement.  Since  Ohio  does  not 
lie  in  the  Northeast  OTR,  Ohio  counties 
bordering  Mercer  are  not  subject  to  the 
same  I/M  requirements. 

Section  51.350(b)(1)  of  EPA's  I/M  rule 
requires  that  the  I/M  program  be 
implemented  in  the  entire  OTR  portion 
of  a  subject  MSA.  Since  MSAs  are 
defined  on  a  county-wide  basis  in 
Pennsylvania,  the  entire  county  is 
subject  to  the  program.  While  EPA's  1/ 
M  rule  does  allow  for  exceptions  for 
extremely  rural  areas,  the  rule  does  not 
provide  for  exclusion  of  an  entire  MSA 
on  this  basis. 

Several  of  the  Pennsylvania  counties 
surrounding  Mercer  were  not  defined  as 
metropolitan  statistical  areas  by  the  U.S. 
Office  of  Management  and  Budget 
(OMB)  as  of  1990  (i.e.,  the  enactinent 
date  of  the  CAA  and  the  date  this  I/M 
requirement  was  established).  As  a 
result,  no  contiguous  county  to  Mercer 


is  required  to  adopt  an  enhanced  I/M 
procram. 

Tne  Clean  Air  Act  allows  states  to 
petition  EPA  to  remove  a  state  or 
portions  of  a  state  from  an  OTR  On 
October  11. 1995.  Pennsylvania 
Governor  Ridge  submitted  a  petition  to 
EPA  to  remove  37  western  Pennsylvania 
counties  from  the  ozone  transportation 
region — including  Mercer  County.  The 
Commonwealth  contends  that  regional 
attainment  ozone  NAAQS  efforts  are  not 
significantly  dependent  upon  control 
measures  &t)m  those  counties.  EPA  has 
not  yet  acted  upon  the  Governor's 
request.  Since  EPA  is  compelled  to  take 
final  action  upon  the  Commonwealth's 
I/M  program,  under  a  court  settlement 
agreement  filed  October  1. 1996 
pertaining  to  the  case  of  Delaware 
Valley  Qtizens  for  Qean  Air  v.  EPA, 
EPA  cannot  wait  for  final  action  upon 
the  Commonwealth's  OTR  opt-out 
petition,  before  taking  action  upon  the 
I/M  program. 

Wnile  many  commenters  believe  that 
heavy-duty  diesel  trucks  are  primarily 
responsible  for  ozone  pollution.  EPA 
does  not  agree  with  that  position.  The 
pollutant  stream  emitted  by  a  diesel 
engine  differs  greatly  bom  that  of  a 
gasoline-powered  engine.  While  both 
engine  types  emit  nitrogen  oxide 
emissions — a  precursor  to  ozone,  diesels 
typically  emit  very  low  levels  of 
hydrocairbons,  another  ozone  precursor. 
Diesels  emit  much  greater  levels  of 
particulates,  which  are  readily 
identifiable  as  black  or  gray  smoke,  but 
are  not  ozone  precursors.  While  an 
individual  heavy  diesel  truck  typically 
emits  a  greater  mass  of  emissions 
compared  to  a  passenger  car.  as  a  whole 
these  trucks  comprise  a  much  smaller 
portion  of  the  vehicle  fleet  and  as  a 
whole  fleet,  travel  fewer  vehicle  overall 
miles  than  passenger  cars.  EPA  supports 
efforts  to  reduce  emissions  &*om  diesels, 
such  as  emission  testing.  However,  this 
type  of  testing  is  not  presently  required 
under  any  Federal  statute.  Adoption  of 
such  a  program  is  currendy  the  purview 
of  the  states,  and  is  therefore  not  the 
subject  of  today's  action. 

For  all  the  reasons  set  forth  above. 
EPA  cannot  remove  the  requirement  for 
Mercer  County  to  implement  an  OTR 
enhanced  I/M  program,  at  this  time. 
Should  EPA  accept  Pennsylvania's 
petition  to  remove  32  counties, 
including  Mercer,  from  the  OTR, 
implementation  of  an  I/M  program 
would  no  longer  be  required  under 
fiederal  law  in  those  counties. 

Comment— EPA 's  I/M  Program 
Evaluation  Requirements 

The  Commonwealth  commented  that 
EPA  has  taken  too  narrow  an 
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interpretation  of  authority  provided  by 
the  NHSDA  by  focusing  on  its 
prohibition  against  EPA's  requiring 
states  to  adopt  test-only  programs  which 
utilized  IM240  test  equipment  and 
methods;  its  abolition  of  EPA's 
presumed  "50%  credit  discount" 
previously  assumed  for  decentralized 
programs;  and  its  ban  of  EPA's  ability  to 
disapprove  such  programs  on  the  basis 
of  any  presiuned  discount.  Specifically, 
Pennsylvania  states  that  the  NHSDA 
overrides  I/M  requirements  which  EPA 
established  for  use  in  a  centralized 
approach  to  the  1/M  program.  In 
particular,  this  includes  the  use  of 
centralized  mass-based  emission, 
transient  test  (METT)  equipment  to 
conduct  the  ongoing  program  evaluation 
required  by  40  CFR  51.353.  While  the 
Commonwealth  indicated  in  its 
comments  that  it  intends  to  perform  an 
ongoing  I/M  evaluation  program,  per  the 
CAA,  the  Commonwealth  has  requested 
that  it  be  allowed  to  use  its  own  I/M 
program  test  criteria  and  equipment  to 
conduct  such  an  evaluation  in  place  of 
the  METT  equipment  required  by  EPA's 
regulation. 

The  Commonwealth's  rationale  for 
use  of  non-METT  testing  for  its 
evaluation  equipment  is  set  forth  in  its 
comment  letter.  Pennsylvania  believes 
that  EPA's  position  is  inconsistent  with 
Congressional  intent,  specifically  in 
light  of  language  froqi  ihe  Conference 
Report  to  the  NHHSDA  which  provides 
that  "testing  technology  called  I/M240 
'  *  *  is  not  practical  in  the 
decentralized  system  of  emissions 
testing*  *  •"  Furthermore,  since  EPA 
has  proposed  acceptance  of 
Pennsylvania's  decentralized  network 
design,  Pennsylvania  believes  its 
alternative  test  procedure  should  be 
found  by  EPA  to  be  equivalent  to  meet 
the  evaluation  requirements  of  40  CFR 
51.353.  Pennsylvania  does  not  believe 
Congress  intended  for  a  centralized 
approach  to  evaluating  the  success  of 
the  I/M  program,  since  the 
Commonwealth  maintains  it  would  be 
costly,  inconvenient,  and  would  not 
provide  a  clear  evaluation  of 
Pennsylvania's  decentralized  program 
and  equipment. 

Pennsylvania  requests  that  EPA  agree, 
in  its  final  rulemaking,  that  the  NHSDA 
authorizes  states  to  use  their  control 
equipment  to  perform  a  program 
evaluation,  specifically  allowing  use  of 
ASM  evaluation  equipment  in 
Philadelphia  and  two-speed  idle  testing 
equipment  for  use  in  the  Pittsburgh 
area. 

Even  if  EPA  refuses  the  above  request, 
the  Commonwealth  asks  that  EPA 
provide  in  the  final  rule  that  METT 
testing  only  be  mandated  in  the  five- 


cotmty  Philadelphia  area.  Pennsylvania 
believes  that  since  the  Pittsburgh  area  is 
not  required  to  have  as  rigorous  a 
program  as  required  in  the  Philadelphia 
area,  it  should  not  be  held  to  the  same 
high  standards  for  program  evaluation. 
Fiuther,  Pennsylvania  asserts  that  the 
METT  evaluation  requirement  is  to  be 
used  as  a  benchmark  to  ensure 
reductions  equivalent  to  IM240 
reductions,  and  this  benchmark  is  not 
necessary  in  Pittsburgh,  where  an  idle 
test  is  to  be  used  for  routine  emissions 
inspection.  The  Commonwealth 
generally  supports  the  use  of  routine 
inspection  equipment  and  procedures 
for  use  in  performing  the  ongoing 
program  evaluation. 

Response  to  Comment:  EPA  believes 
that  the  Commonwealth,  in  its 
comments  with  respect  to  METT  testing 
requirements,  has  misinterpreted  the 
CAA's  rationale  for  requiring  an  ongoing 
program  evaluation.  While  the  NHSDA 
prohibits  mandatory  IM240  testing  on  a 
centralized  basis  as  the  inspection 
method  used  for  passing  and  faiUng 
vehicles  in  I/M  programs,  it  is  silent  on 
the  issue  of  program  evaluation  testing 
and  EPA  believes  that  it  clearly  does  not 
prohibit  the  Agency  from  requiring 
METT  sampling  on  a  small,  random 
subset  of  vehicles  in  order  to  confirm 
the  level  of  effectiveness  of  the  program 
as  authorized  under  section  182(c)(3)(C) 
of  the  CAA.  While  Pennsylvania  argues 
that  a  test  which  is  adequate  for  routine 
inspections  should  be  good  enough  for 
the  purpose  of  program  evaluation,  EPA 
disagrees.  The  reason  is  that  the  two 
tests  are  intended  for  two  wholly 
different  purposes,  and  therefore  have 
completely  independent  criteria  for 
acceptability.  

The  routine.  non-METT  I/M 
inspection  used  to  pass  and  fail  vehicles 
does  not  need  to  correlate  very  closely 
to  the  EPA  Federal  Test  Procedure 
(FTP),  which  has  been  used  by  EPA  and 
vehicle  manufactiuers  for  the  last 
several  decades  for  the  purpose  of 
determining  actual  vehicle  emissions;  it 
need  only  be  precise  enough  to  make 
broad  pass/fail  decisions,  for  the 
purpose  of  identifying  grossly  polluting 
vehicles,  with  respect  to  ozone 
preciu^or  pollutants.  The  program 
evaluation  test,  on  the  other  hand,  is  not 
used  to  make  pass/fail  decisions; 
instead,  it  is  used  to  measure  actual 
total  mass  of  emissions  (i.e.,  in  tons), 
which  requires  a  more  precise 
measurement  tool.  Since  the  purpose  of 
the  program  evaltiation  is  to  determine 
specifically  the  mass  quantity  of 
vehicle-related  pollutants  that  are 
eliminated  as  a  result  of  implementation 
of  the  I/M  program,  the  broad  pass/foil 
estimates  provided  by  non-METT 


equipment  are  inadequate  for  this 
purpose.  For  vehicle  testing,  precision  is 
a  function  of  how  closely  the  test 
correlates  to  the  FTP — the  best  test 
method  ourently  available.  Since  the 
FTP  itself  is  a  mass-emission,  transient 
test,  other  METTs,  of  which  there  are 
several  available  in  addition  to  the 
IM240.  tend  to  correlate  well  with  the 
FTP,  with  some  correlating  better  than 
others.  Non-METT  tests,  such  as 
Pennsylvania's  ASM  and  two-speed  idle 
tests,  tend  to  have  very  low  correlations 
to  the  FTP. 

Since  program  evaluation  is  a  means 
to  determine  the  overall  emission 
reduction  impact  of  an  I/M  program, 
and  not  a  means  of  comparing  test 
equipment  or  network  design.  EPA 
believes  the  decision  to  approve 
Pennsylvania's  decentralized  network 
design  (including  use  of  ASM  and  idle 
test  types)  is  independent  of  EPA's 
decision  to  conditionally  approve  the 
program  evaluation  methodology 
portion  of  the  Commonwealth's  SIP. 

METT  evaluation  testing  need  not  be 
performed  on  a  centralized  basis.  The 
I/M  rule  required  such  testing  in  all 
programs,  whether  centralized  or 
decentralized,  prior  to  passage  of  the 
NHSDA.  In  response  to  the 
Commonwealth's  comments  on  costs, 
inconvenience,  and  inacciuacy  of 
centralized  evaluation  systems,  it  may 
help  to  clarify  that  the  I/M  rule  does  not 
require  the  0.1%  program  evaluation 
sample  to  be  conducted  on  a  centralized 
basis  or  at  a  centraUzed  location. 
Furthermore,  since  evaluation  testing 
need  only  be  performed  on  a  minute 
fraction  of  the  vehicle  population  (i.e., 
0.1%  of  all  subject  vehicles),  few  actual 
analyzers  are  needed  to  perJform  the 
evaluation,  and  thus  purchase  or  leasing 
of  METT  evaluation  equipment  is  not 
nearly  as  significant  a  financial  burden 
as  is  implied  by  the  Commonwealth's 
comment.  "The  possible  availability  of 
transportable  METT  equipment 
provides  states  with  a  range  of  non- 
centralized  options  for  undertaking 
evaluation  testing,  so  a  state  can  provide 
a  consumer-friendly  evaluation  process. 

"The  use  of  a  METT  evaluation  on  a 
0.1%  random  sample  will  provide  states 
and  EPA  with  quantitative  assessments 
of  how  M/ell  I/M  programs  are  actually 
performing,  with  respect  to  overall 
emission  reduction  benefits  that  result 
from  all  program  elements  (i.e.  test  type, 
network  design,  enforcement 
mechanism,  etc.)  working  together.  "The 
purpose  of  the  0.1%  METT  is  not  to 
segregate  the  effectiveness  of  any 
individual  program  element,  such  as 
test  type.  Specifically,  it  is  not  EPA's 
intention  to  use  the  results  of  the  0.1% 
METT  requirement  to  force  states  to 
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switch  to  IM240  testing  for  their  routine 
inspection  process. 

^A  believes  Congress  required  an 
ongoing  I/M  program  evaluation  in  the 
CAA  in  order  to  measure,  for  the  first 
time  the  actual  effectiveness  of  states' 
programs  in  achieving  air  pollution 
reductions.  METT  testing  provides 
mass-based  fleet-wide  emission  factors 
that  are  more  reliable,  reputable,  and 
objective  than  any  broad,  concentration- 
based  results  that  any  non-METT  test 
(e.g.  idle  or  ASM  testing)  coidd  provide. 
Section  182(c)(3)(C)  of  the  CAA 
specifically  authorizes  EPA  to  establish 
the  methods  for  evaluating  I/M 
programs.  EPA  believes  that  nothing  in 
the  NHSDA  prohibits  EPA  from 
continuing  to  require  METT  as  the 
appropriate  evaluation  method. 

fePA  does  not  agree  that  the  program 
evaluation  applies  only  to  high 
enhanced  I/M  areas.  The  CAA,  which 
establishes  the  program  evaluation 
requirement  for  enhanced  I/M  programs, 
does  not  distinguish  between  l^gh  or 
low  enhanced  I/M  programs. 
Furthermore,  the  EPA  I/M  Flexibility 
Rule,  which  established  the  low 
enhanced  performance  standard  (which 
the  Commonwealth  has  chosen  to  use  in 
Pittsburgh)  did  not  change  the  program 
evaluation  requirements  for  state 
programs.  EPA  disagrees  with 
Pennsylvania's  assertion  that  METT  is 
only  to  be  used  as  a  benchmark  to 
ensure  that  reductions  equivalent  to 
IM240  reductions  are  achieved  in  a 
program.  Rather,  as  explained  above, 
program  evaluations  whether  in  high  or 
low  enhanced  areas  are  intended  to 
gauge  the  overall  effectiveness  of  how 
well  a  state's  program  is  reducing 
emissions.  EPA  does  not  believe  that  the 
purpose  of  a  program  evaluation  is  to 
verify  how  well  die  state's  inspectors 
are  performing  the  test  type  as  required 
by  the  design  of  the  network — that  is  the 
function  of  inspector  audit — rather,  the 
program  evaluation  helps  to  determine 
the  overall  emission  reduction  impact  of 
the  program  vdth  all  the  program 
elements  working  together.  For  this 
reason,  the  requirement  for  METT 
testing  still  applies  all  enhanced  I/M 
areas,  including  the  Pittsburgh  area. 

Therefore,  for  the  reasons  set  forth 
above,  EPA  does  not  agree  with 
Pennsylvania's  arguments  for  use  of 
non-METT  based  program  evaluation.  In 
tiim,  the  condition  related  to  the 
Commonwealth's  METT-based  program 
evaluation  methodology  remains  in 
EPA's  final  interim  approval.  Please 
refer  to  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document  for  more 
information  on  the  actual  condition. 
Since  Pennsylvania  has  committed  to 
comply  with  this  requirement,  EPA  can 


conditionally  approve  this  aspect  of  the 
VM  SIP. 

Comment— EPA 's  Requirements  for  I/M 
Inspection  Network  Design 

Pennsylvania  commented  that  EPA's 
proposed  rulemaking  requires  the  state 
to  demonstrate  that  its  program  meets 
the  network  evaluation  criteria  found  in 
40  CFR  51.353(b)(1).  This  provision 
includes  a  50%  discoimt  for 
decentralized  programs  which  is 
inconsistent  with  the  NHSDA. 

Response  to  Comment:  EPA  agrees 
with  the  Commonwealth's  ccunment. 
EPA's  October  3, 1996  proposed 
rulemaking  mistakenly  conditioned 
approval  of  the  Commonwealth's  SIP  on 
compliance  with  program  evaluation 
requirements  of  40  CFR  51.353(b)  (1) 
and  (c).  However,  EPA  believes  the 
requirements  of  §  353(b)(1)  have  been 
superseded  by  the  NHSDA.  Therefore, 
the  condition  upon  the 
Commonwealth's  SIP  is  amended  to 
require  compliance  with  the  program 
evaluation  requirements  found  in  40 
CFR  51.353(c). 

Comment — Use  of  a  Low-Enhanced  I/M 
Program  Without  an  Approved 
Reasonable  Further  Progress  Plan 

One  commenter  asserted  that  EPA 
cannot  approve  the  plan  because  it  does 
not  comply  with  EPA's  requirements  in 
40  CFR  51.351(g),  which  allows  states, 
imder  certain  conditions  related  to  a 
separate  CAA  requirement,  to  utiUze  a 
less  stringent  "low"  enhanced 
performance  standard.  This  I/M 
program  flexibility  may  be  applied  if  a 
state  has  an  approved  plan  to 
demonstrate  reasonable  further  progress 
(RFP)  towards  attainment  of  the  ozone 
air  quality  standard,  and  that  plan  does 
not  rely  upon  additional  reductions 
from  enhanced  I/M — beyond  those 
projected  from  a  "low"  enhanced 
program.  The  commenter  asserts  that 
Pennsylvania  currently  does  not  have 
such  an  approved  RFP  plan  for  any 
nonattainment  area,  and  therefore  does 
not  qualify  to  design  a  low  enhanced 
I/M  program. 

In  a  separate  but  related  conunent,  the 
Commonwealth  also  raised  the 
inconsistency  between  the  I/M  program 
implementation  schedule  established  by 
the  NHSDA  and  EPA's  requirements  in 
40  CFR  51.351(g)  for  approval  of  the 
RFP  SIP  revisions  prior  to  approval  of 
the  low  enhanced  I/M  programs. 
Additionally,  Pennsylvania  does  not 
agree  that  proposed  approval  of  the  15% 
RFP  plan  submission  for  Pittsburgh  is 
necessary  prior  to  final  interim  approval 
of  the  I/M  program  under  the  NHSDA. 
Since  the  NHSDA  modified  the 
schedule  for  submission  and  final 


approval  of  states'  I/M  programs, 
Pennsylvania  believes  that  EPA  cannot 
block  interim  approval  of  the  I/M  SIP 
submissions  on  the  basis  of  the  approval 
status  of  a  15%  RFP  submission. 

Response  to  Comment:  EPA  amended 
its  I/M  program  requirement  regulation 
(i.e.,  the  I/M  FlexibiUty  Rule)  on 
September  18, 1995  (60  FR  48029)  to 
allow  states  additional  flexibility  in 
designing  I/M  programs  in  cases  where 
the  full  magnitude  of  reductions  from 
implementation  of  a  "high"  enhanced 
performance  standard  I/M  program  are 
not  necessary  to  make  reasonable 
progress  towards  or  to  obtain  the 
national  ambient  air  quality  standard 
(NAAQS)  for  ozone.  "The  result  was  a 
less  stringent  performance  standard 
called  the  "low  enhanced"  perfonnance 
standard. 

To  ensure  that  a  state  wishing  to  use 
the  low  enhanced  standard  did  not  need 
the  additional  emissions  reductions 
afforded  by  high  enhanced  I/M,  EPA 
limited  use  of  the  low  enhanced 
standard  to  areas  that  could  meet  the 
requirements  of  the  CAA  for  reasonable 
further  progress,  and  had  not  failed  to 
meet  CAA  requirements  for  attaining  the 
NAAQS.  Specifically.  40  CFR  51.351(g) 
requires,  among  other  things,  that  states 
have  an  approved  SIP  pursuant  to  CAA 
requirements  related  to  1996  RFP. 

However,  since  the  publication  of 
EPA's  I/M  Flexibility  Rule.  Congress 
passed  the  NHSDA,  which  set  forth  new 
time  frames  and  deadlines  for  adoption 
and  implementation  of  I/M  programs. 
Since  the  NHSDA  provided  qualifying 
states  only  120  days  to  submit  proposed 
I/M  programs,  and  since  the  time  frames 
for  implementation  and  evaluation  of 
NHSDA  I/M  programs  are  triggered  by 
EPA  interim  approval  of  such  I/M  SIP 
revisions,  EPA  beUeves  Congress 
intended  for  EPA  to  approve  these 
programs,  on  an  interim  basis,  as  soon 
as  possible.  Since  in  many  cases  EPA 
has  not  yet  been  able  to  approve  states' 
RFP  SIPs  for  1996,  the  administrative 
process  of  taking  final  approval  action 
upon  these  SIPs  could  serve  to  delay 
approval  of  I/M  SIPs  submitted  under 
the  NHSDA.  Therefore,  EPA  interprets 
Congressional  intent  imder  the  NHSDA 
to  supersede  the  requirement  of  40  CFR 
51.351(g)  requiring  fullapproval  of  1996 
RFP  SIPs  that  demonstrate  that  use  of 
low  enhanced  I/M  will  not  jeopardize 
RFP  requirements  under  the  CAA  prior 
to  interim  approval  of  I/M  SIPs  under 
the  NHSDA.  Such  final  approval  will  be 
necessary  prior  to  full  approval  of  I/M 
SIPs  after  the  18-month  NHSDA 
evaluation  period.  However,  to  ensure 
that  use  of  the  low  enhanced 
performance  standard  is  appropriate, 
EPA  believes  that  I/M  plans  for  any  area 
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relying  upon  the  low  enhanced  standard 
cannot  receive  final  interim  approval 
until  such  time  as  EPA  concludes  that 
an  RFP  plan  containing  a  low  enhanced 
I/M  program  is  appropriate  and 
proposes  approval  of  any  required  1996 
RFP  plan  for  that  area.  With  relation  to 
Pennsylvania's  I/M  SIP  revision, 
concurrent  with  issuance  of  this  final 
interim  rulemaking  action,  EPA  is 
proposing,  via  a  separate  rulemaking 
action,  conditional  approval  of  the 
Pittsburgh  1996  RFP  SIP,  which 
demonstrates  the  suitability  of  the  low 
enhanced  performance  standard  to  that 
area. 

Comment— EPA's  \fechaxusm  for 
Converting  its  Conditional  Approval 
Action  to  a  Disapproval 

One  commenter  asserts  that  EPA's 
conditional  approval  action  should 
automatically  convert  to  a  disapproval, 
unless  EPA  sends  a  fjnriing  letter  to  the 
Commonwealth  that  all  conditions  have 
been  fully  satisfied  in  a  timely  manner 
(as  established  by  the  final  conditional 
rulemaking).  The  commenter  believes 
that  EPA  has  a  history  of  delay  and 
equivocation  related  to  enforcement  of 
the  CAA  upon  the  states. 

Response  to  Comment:  Under  section 
110(k)(4)  of  the  CAA.  EPA  agrees  with 
the  commenter  that  conditional 
approvals  are  automatically  treated  as 
disapprovals,  by  operation  of  law,  if  a 
state  nils  to  comply  with  the 
commitments  to  correct  SIP 
deficiencies.  However,  for  purposes  of 
notice  to  the  public  concerning  the 
official  status  of  a  SIP  as  of  any  given 
date,  EPA  issued  a  policy  memorandum 
on  July  9, 1992  firom  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  Office  of  Air  Quality  Plaiming 
and  Standards,  entitled  "Processing  of 
State  Implementation  Plan  Submittals". 
In  this  memorandum,  EPA  indicated 
that  it  would  send  a  letter  to  the  state 
indicating  that  the  condition  had  not 
been  met,  and  that  the  approval  status 
of  the  SIP  had  automatically  converted 
to  a  disapproval.  It  is  important  to  note 
that  the  conversion  occurs  by  operation 
of  law;  the  letter  serves  only  to  notify 
the  state  and  the  public  that  the 
conversion  has  occurred. 

EPA  does  not  agree  with  the 
commenter's  assertion  that  all 
conditional  approvals  should  convert  to 
disapprovals,  unless  EPA  issues  a  letter 
indicating  that  all  conditions  of  EPA's 
rulemaking  action  have  been  met.  Under 
the  CAA,  a  SIP  can  only  convert  to  a 
disapproval  if  the  conditions  have  not 
been  met,  in  a  timely  fashion.  Where  a 
state  has  satisfied  the  conditions  of  a 
conditional  approval,  it  would  not  be 
consistent  with  the  CAA  to  have 


conditional  approvals  convert  to 
disapprovals  merely  because  EPA  foiled  • 
to  timely  issue  a  confirmatory  letter.  It 
should  be  noted  that  EPA  intends  to 
provide,  in  writing,  notification  to  the 
Commonwealth  as  to  whether  or  not  a 
condition  has  been  satisfied.  EPA 
intends  to  do  so  within  30  days  after  the 
due  date  of  a  condition. 

Comment — Pennsylvania's  Ability  to 
Ensure  Participation  by  a  Sufficient 
Number  of  Inspection  Stations 

One  commenter  was  concerned  about 
EPA's  ability  to  ensure  that 
Pennsylvania's  program  wiU  have 
sufficient  participation  to  smoothly 
operate  the  program.  The  commenter 
also  questioned  what  contingency 
measures  Peimsylvania  would 
implement  if  an  insiiffident  number  of 
stations  choose  to  participate  in  the 
program. 

Response  to  Comment:  While  EPA 
recognizes  the  commenter's  concern,  in 
that  the  Commonwealth  was  unable  to 
disclose  the  number  of  stations  that  it 
anticipates  will  participate  in  the 
program  as  of  November  1997,  EPA 
believes  it  remains  appropriate  to  grant 
a  conditional  approval  to 
Pennsylvania's  program  at  this  time 
under  the  authority  of  the  NHSDA. 

Furthermore,  EPA  believes  the  state 
has  taken  reasonable  measures  to  ensure 
that  adequate  station  participation  will 
be  available  to  accommodate  the 
number  of  vehicles  in  the  program.  In 
addition  to  establishing  support  far  the 
program  through  the  formation  of  two 
stakeholders  groups  in  the  state  to 
address  the  need  for  enhanced  I/M 
testing  and  other  air  quality  control 
measvu'es;  the  state  has  also  formed  an 
I/M  Working  Group,  comprised  of  repair 
shop  owners,  educators  and  state 
regulators  to  address,  among  other 
issues,  adequate  participation  in  the 
program  by  the  repair  station 
community. 

While  the  Commonwealth  has  not 
submitted  contingency  measures  in  its 
submittal  under  the  NHSDA,  provisions 
do  exist  under  this  rulemaking  that 
subject  the  state's  program  to  further 
scrutiny  at  the  end  of  the  interim 
approval  period.  EPA,  as  directed  by 
Congress  imder  the  NHSDA,  will  review 
Peimsylvania's  program  to  ensure  that 
the  level  of  credit  claimed  in  its  SIP 
submittal  is  acciuate.  If  the  state's 
program  fails  this  evaluation  for  any 
reason,  the  state  will  need  to  take 
corrective  action  before  a  final  full 
approval  of  the  enhanced  I/M  SIP 
revision  will  be  granted. 


Comment— Adequate  Funding  to  State 
Police  for  Enforcement  Activities 
Related  to  the  Program 

One  commenter  was  concerned  that 
the  State  Police,  to  which  Pennsylvania 
has  delegated  primary  enforcement 
responsibilities  for  the  program  (both 
against  testing  stations  and  against 
motorists)  has  not  been  given  adequate 
additional  resources  to  adequately 
enforce  the  program. 

Response  to  Comment:  In  its  proposed 
approval,  EPA  cited  a  failure  on  the 
Conmionwealth's  part  to  demonstrate 
adeqiiate  tools  and  resources  for  the 
program,  as  required  by  40  CFR  51.354. 
Specifically,  states  are  required  to 
provide  a  detailed  budget  plan,  and  a 
plan  describing  the  personnel  resources 
dedicated  to  the  enhanced  program. 
EPA  considers  this  a  minor  deficiency 
that  must  be  corrected  prior  to  full 
approval  of  the  SIP  revision  at  the  end 
of  the  18-month  interim  ^proval  period 
provided  imder  the  NHSDA.  In  part, 
EPA's  proposed  nilemaking  dted  a 
failure  to  detail  personnel  and 
equipment  dedicated  to  the  enforcement 
portion  of  the  program.  Since  the  SIP 
revision  calls  for  use  of  State  Police  in 
the  primary  enforcement  role,  EPA 
expects  the  Commonwealth  to  detail  the 
State  Police  resources  to  be  dedicated  to 
this  program  prior  to  issuance  of  final 
full  approval. 

Comment— The  Commonwealth's 
Funding  of  the  Program 

One  commenter  was  concerned  that 
without  a  dedicated  source  of  funding 
the  Commonwealth  may  not  make 
sufficient  expenditures  to  properly 
implement  the  program.  Tliis 
commenter  alleges  that  the 
Commonwealth  has  a  long  history  of  not 
meeting  its  I/M  commitments. 

In  a  related  comment,  the 
Commonwealth  asserted  that  it  intends 
to  provide  a  detailed  I/M  program 
budget  and  personnel  plan  identifying 
the  personnel  dedicated  to  quality 
assurance  imder  the  EPA  I/M  rule. 
Specifically,  the  Coipmonwealth 
indicated  its  intent  to  issue  requests  for 
proposal  (RFPs)  to  contract  with  private 
vendors  to  provide  some  of  these 
services,  and  to  submit  the  contractor's 
proposal  that  is  eventually  accepted  to 
perform  this  function. 

Response  to  Comment:  EPA's  I/M 
requirements  under  40  CFR  51.354 
require  states  to  demonstrate  that 
adequate  funding  is  available  to  ensure 
proper  operation  of  the  program.  A 
dedicated  fund  is  also  to  be  created  for 
use  in  oversight  and  operation  of  the 
program.  However,  EPA's  I/M  rule 
allows  for  alternative  funding 
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mechanisms  (including  reliance  upon  a 
general  fund)  for  those  states  which  are 
constitutionally  blocked  from  creating  a 
dedicated  fimd,  and  which  demonstrate 
that  funding  can  otherwise  be 
maintained. 

As  indicated  in  EPA's  proposed 
rulemaking,  Pennsylvania  has 
established  that  it  is  constitutionally 
barred  from  creating  a  dedicated  I/M 
fund,  and  must  instead  rely  upon 
annual  appropriations  from  the  General 
Assembly.  The  Commonwealth  must 
therefore  submit  an  annual  budget  for 
the  first  year  of  program  operation 
detailing  its  I/M  program  budget  and 
personnel  resources  dedicated  to  the 
program. 

However,  EPA's  proposal  cited  as  a 
minor  deficiency  the  lack  of  a  detailed 
budget  plan  describing  funding  sources 
for:  I/M  oversight  personnel,  program 
administration,  program  enforcement, 
and  purchase  of  equipment,  as  required 
by  40  CFR  51.354.  Also,  a  detailed 
personnel  plan  describing  human 
resources  dedicated  to:  the  quality 
assiuance  program,  data  analysis, 
program  administration,  enforcement, 
public  education  and  assistance  and 
other  necessary  functions. 

The  Commonwealth  has  not  yet 
provided  these  detailed  budget  and 
human  resources  plans,  but  has 
expressed  a  willingness  to  submit  this 
information  in  its  final  I/M  SIP  revision. 
If  these  functions  are  to  be  performed  by 
the  Commonwealth,  EPA  requires 
detailed  plans  containing  that 
information.  If  these  functions  are 
contracted  to  private  vendors,  EPA 
expects  the  Commonwealth  will  provide 
either  a  detailed  RFP,  a  binding 
proposal  or  bid  from  the  contractor  or 
contractors  selected  to  perform  these 
functions,  or  final  legal  contracts 
between  the  selected  contractor  or 
contractors  and  the  Commonwealth  that 
contain  budget  plans  and  personnel 
allocations  for  these  responsibilities. 
Therefore,  EPA  is  leaving  the  de 
minimus  deficiency  related  to 
Pennsylvania's  demonstration  of 
adequate  resoiux^s  intact  in  today's 
action. 

Comment— Implementation  Dates 

EPA  proposed  commencement  of  I/M 
testing  in  the  Philadelphia  and 
Pittsburgh  areas  by  no  later  than 
November  15, 1997;  and  in  all  other 
subject  I/M  areas  by  no  later  than 
November  15, 1999.  The 
Commonwealth  commented  that  it 
supports  EPA's  proposed 
implementation  dates  for  those  areas. 

Response  to  Comment:  This  comment 
supports  EPA's  proposed  action,  thus  it 


does  not  change  EPA's  final  decision  or 
rulemaking  action. 

Comment — Performance  Standard 
Modeling  Issues 

In  its  proposed  interim  conditional 
approval.  EPA  cited  differences  between 
the  Commonwealth's  I/M  regulation  and 
the  program  design  parameters  used  in 
the  modeling  to  demonstrate 
compliance  with  the  performance 
standard,  as  required  imder  40  CFR 
51.351.  Sf>ecifically,  the  modeling 
assumed  credit  for  featiu^s  not  found  in 
the  Commonwealth's  proposed 
regulations. 

Among  other  things,  Pennsylvania's 
modeling,  as  of  the  time  of  proposal, 
included  full  credit  for  a  mandatory 
repair  technician  training  and 
certification  program  in  all  subject 
counties.  However,  at  that  time  the 
proposed  regulations  did  not  provide  for 
such  a  program.  Pennsylvania  agrees  in 
its  comment  letter  that  the  state 
regulations  must  be  consistent  vdth  the 
modeling  demonstration.  Pennsylvania 
noted  that  it  intends  to  adopt 
regulations  to  provide  for,  among  other 
things,  a  mandatory  technician  training 
program,  and  provided  draft  regulatory 
language  for  a  repair  training  program  in 
its  comments  to  EPA. 

Pennsylvania  states  that  its  revised 
modeling,  submitted  November  1, 1996, 
demonstrates  that  the  performance 
standard  will  be  met  as  long  as  its 
regulation,  as  finally  adopted,  is 
consistent  with  the  assumptions  used  in 
the  performance  standard  modeUng. 
Pennsylvania  claims  that  it  will  ensure 
consistency  between  the  performance 
standard  modeling  assumptions  and  its 
final  regulation  through  the  draft 
regulatory  revisions  provided  within  its 
comment  letter. 

Pennsylvania  claims  that  the  result  of 
all  of  the  draft  regulatory  amendments 
provided -in  its  comment  letter  will 
ensure  consistency  between  the  final 
regulations  and  the  revised  performance 
standard  modeling. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  draft  regulatory 
language,  as  it  adequately  add^sses  the 
conflict  between  the  performance 
standard  modeling  assumptions  and  the 
Commonwealth's  I/M  regulation. 

However,  as  Pennsylvania  indicated 
in  its  comments,  the  Commonwealth 
intends  to  obtain  input  from  the 
Pennsylvania  I/M  Working  Group  on  all 
redrafted  regulatory  language  prior  to 
adopting  these  changes  through  the 
state's  regulatory  adoption  process. 
These  revisions  are  also  subject  to 
public  participation  at  the  state  level,  as 
well  as  changes  through  the  rule 
adoption  process,  itself.  Therefore,  EPA 


considers  the  Commonwealth's  revised 
regulatory  language  to  be  draft,  until 
final  regiilations  are  adopted  and 
submitted  to  EPA  as  a  SIP  revision,  and 
therefore  cannot  remove  the  minor 
deficiency  until  the  Commonwealth 
formally  adopts  and  submits  to  EPA  its 
final  reg\ilations. 

Comment— Remodeling  the 
Performance  Standard  Using  Updated 
ASM  Test  Credits 

Pennsylvania  commented  that  it 
agrees  with  the  EPA's  proposal  to 
conditionally  approve  the 
Commonwealth's  I/M  SIP  upon  a 
requirement  that  the  Commonwealth 
remodel  the  performance  standard  to 
reflect  the  newest  ASM  credit  estimates. 
On  November  1, 1996,  Pennsylvania 
supplemented  its  SIP  with  revised 
MOBILE  modeling  for  the  performance 
standard  demonstration. 

Peimsylvania  also  committed  to 
modify  its  regulations  to  incorporate 
actual  program  startup  dates  and  testing 
standards,  or  "cutpoints",  to  match 
those  contained  in  its  modeling 
demonstration.  Specifically, 
Pennsylvania  provided  comments 
containing  draft  regulatory  language  to 
address  a  condition  in  EPA's  proposed 
rulemaking  regarding  I/M  test 
equipment  specifications  and  test 
procedures  (i.e..  for  the  ASM,  idle,  and 
2-speed  idle  tests),  in  addition  to 
providing  draft  regulatory  language  to 
more  clearly  define  the  one-mode  ASM 
test  to  be  used  in  the  Philadelphia  area. 
Pennsylvania  also  included  in  a 
November  1, 1996  supplement  to  the 
SIP  draft  specifications  for  test 
equipment  to  be  used  in  the  I/M 
program. 

Response  to  Comment:  This 
commenter  supports  EPA's  proposed 
action,  and  thus  the  comment  does  not 
alter  EPA's  final  rulemaking  action. 

Pennsylvania  indicated  in  its 
comments  that  it  will  obtain  input  from 
the  Pennsylvania  I/M  Working  Croup  on 
all  draft  regulatory  amendments  prior  to 
adopting  those  changes  through  the 
state's  regulatory  adoption  process. 
Regulatory  revisions  are  also  subject  to 
public  participation  at  the  state  level,  as 
well  as  to  changes  at  any  stage  of  the 
rule  adoption  process.  Therefore.  EPA 
considers  the  Commonwealth's  revised 
regulatory  language  to  be  draft,  imtil 
final  regulations  are  adopted  and 
submitted  to  EPA  as  a  SD*  revision,  and 
therefore  cannot  remove  the  minor 
deficiency  imtil  the  Commonwealth 
formally  adopts  and  submits  its  final 
regulations  to  EPA.  Since  the 
performance  standard  modeling  must 
mirror  the  I/M  program  parameters 
described  in  the  Commonwealth's 
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regulation,  EPA  believes  it  would  not  be 
prudent  to  remove  the  de  minimus 
deficiency  tied  to  modeling  the  I/M 
performance  standard,  until 
Pennsylvania  finalizes  its  regulatory 
requirements  supporting  that  modeling 
demonstration. 

Therefore,  EPA  is  maintaining  the 
dted  minor  deficiency  in  its  final 
interim  rulemaking  action.  Upon 
submission  of  final  regulations  to 
remedy  this  deficiency,  EPA  will  review 
the  change  and  make  a  final  decision  in 
its  full  approval  action  to  be  taken  upon 
expiration  of  the  interim  approval 
period  afforded  this  SIP  under  the 
NHSDA. 

Comment— Functional  Evaporative 
System  Testing 

The  Commonwealth  commented  that 
logistical  problems  exist  with  the 
current  fimctional  evaporative  system 
pressure  and  purge  testing  procediu«s 
outlined  in  EPA's  1996  guidance.  While 
Pennsylvania  continues  to  take  credit 
for  both  purge  and  full  pressure  tests,  as 
cxirrently  allowed  under  EPA  policy,  the 
Commonwealth  commented  that  it  will 
not  require  tests  that  are  impractical  to 
implement  or  which  may  cause  damage 
to  evaporative  system  components. 
Pennsylvania  further  alleges  that  over 
half  of  the  vehicles  subject  to 
evaporative  system  testing  cannot  be 
tested  with  EPA's  current  test  method. 
Pennsylvania  claims  that  these  tests  are 
exceedingly  difficult  to  implement  in 
real  world  testing  environments  because 
it  is  difficult  to  identify  where  to  hook 
up  the  testing  equipment  on  many  of  the 
vehicles  being  tested.  Pennsylvania 
expects  that  EPA  will  work  to  develop 
an  alternative  test  that  achieves  all  the 
emission  reductions  originally  projected 
by  EPA  for  these  tests.  The 
Commonwealth  adds  in  its  comments 
that  EPA  technical  staff  have 
acknowledged  problems  with  the 
pressure  test  and  that  there  is  currently 
no  proven  purge  test  procedure,> 

Tne  Commonwealtn  further  objected 
to  EPA's  conditioning  of  the  interim 
approval  upon  adoption  of  procedures 
for  the  purge  and  pressure  tests,  as 
currently  described  in  EPA  guidance. 

To  address  the  lack  of  functional 
evaporative  test  procedures  and  test 
equipment  specifications,  which  EPA 
dted  as  a  condition  in  its  proposed 
rulemaking,  Pennsylvania  provided 
draft  regulatory  language  in  its 
comments. 

Finally,  the  Commonwealth  adds  that 
to  date,  no  alternative  test  procedure  has 
proven  to  be  a  viable  substitute  for 
EPA's  test  method. 

Response  to  Comment:  On  November 
5, 1996.  EPA  issued  a  policy 


memorandiun  bom  Margo  Oge,  Director 
of  EPA's  Office  of  Mobile  Sources 
(OMS),  entitled  "I/M  Evaporative 
Emissions  Tests".  This  memo  outlines 
the  difficulties  related  to  functipnal 
pressure  and  purge  functional  testing,  in 
practice  in  I/M  programs.  The  memo 
provides  that  EPA  will  accept  states' 
credit  claims  for  the  benefits  fi'om 
implementing  purge  testing,  although 
many  states  are  not  expected  to  begin 
using  this  test  for  12-18  months.  0'A 
hopes  a  suitable  test  will  be  available  by 
the  time  states  begin  testing. 

On  December  20, 1996,  EPA  issued  an 
addendiun  to  the  November  5  memo. 
This  memorandum  &t>m  Leila  Cook, 
Regional  and  States  Program  Group 
Leader  of  EPA's  OMS,  serves  to  clarify 
the  policy  set  forth  in  the  November  5, 
1996  memo.  Specifically,  this  memo 
requires  states  to  actually  perform  an 
available  pressure  test  to  receive  credits 
claimed  for  such  a  program  in  their  SIP 
revision.  Full  modeled  credit  (i.e.,  fittm 
the  MOBILE  model)  for  the  performance 
of  pressure  testing  is  available  only  if  a 
state  performs  an  Arizona-like  pressure 
test  from  the  fiUpipe  and  a  separate  gas 
cap  check.  States  performing  only  a  gas 
cap  check  will  receive  only  40%  of  the 
available  MOBILE-modeled  credits  for 
pressure  testing. 

EPA  has  acknowledged  problems  with 
the  current  purge  test.  Therefore,  states 
such  as  Pennsylvania  that  committed  to 
perform  a  purge  test  may  continue  to 
take  100%  of  the  credit  for  the  purge 
test,  without  actually  performing  such 
testing,  until  such  time  as  EPA  develops 
a  viable  purge  test  procedure.  EPA 
expects  Pennsylvania  will  require  some 
form  of  evaporative  system  pressure 
testing  to  receive  credit  for 
implementation  of  this  program 
element,  and  is  interpreting  the 
Commonwealth's  comments  as  a 
commitment  to  perform  this  testing.  If 
the  Commonwealth  chooses  to  enact 
only  a  gas  cap  check,  the  performance 
standard  demonstration  must  be 
amended  to  reflect  the  lower  credit 
levels  attributed  to  that  type  of  testing, 
as  described  above  and  in  the  November 
5, 1996  and  December  20, 1996  memos. 
The  final  Pennsylvania  I/M  regulation 
must  include  test  procedures  and 
emissions  standards  for  pressure  testing, 
in  addition  to  a  requirement  for  purge 
testing  when  such  testing  is  readily 
available  and  is  viable. 

Comment — Definition  oflig^t  Duty 
Trucks 

In  its  proposed  rulemaking,  EPA  dted 
as  a  minor  deficiency  that  the 
Pennsylvania  I/M  regulation  did  not 
adequately  define  I/M  program  vehicle 
coverage,  per  the  requirements  of  40 


CFR  51.356.  Specifically,  the  regulatory 
definition  of  light-duty  trucks  differed 
bom  modeling  parameters  found  in  the 
Commonwealth's  performance  standard 
demonstration  by  not  requiring  vehicles 
up  to  9,000  poimds  gross  vehicle  weight 
rating  (GVWR)  to  be  subject  to  the 
program. 

Peimsylvania  provided  draft 
regulatory  language  in  its  comments  to 
address  this  problem,  which  would 
change  the  definition  of  light  duty 
trucks  to  include  trucks  up  to  9,000 
pounds  GVWR. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  draft  regulatory 
language.  This  correction  will  address 
the  conflict  between  the  performaiMX 
standard  modeling  assumptions  and  the 
Commonwealth's  regulatory 
requirements  regarding  vehicles  subject 
to  this  program. 

However.  Pennsylvania  also  indicated 
in  its  comments  that  the  Commonwealth 
intends  to  obtain  input  from  the 
Peimsylvania  I/M  Working  Group  on  all 
redrafted  regulatory  language  prior  to 
adopting  these  changes  through  the 
Commonwealth's  regulatory  adoption 
process.  These  revisions  are  also  subject 
to  pubUc  partidpation  at  the  state  level, 
as  well  as  changes  through  the  rule 
adoption  process,  itself.  Therefore.  EPA 
considers  the  Commonwealth's  revised 
regulatory  language  to  be  draft,  imtil 
final  regulations  are  adopted  and 
submitted  to  EPA  as  a  SIP  revision,  and 
therefore  cannot  remove  the  minor 
deficiency  until  the  Commonwealth 
formally  adopts  and  formally  submits  its 
final  regulations  to  EPA. 

Comment — I/M  Inspection  Test 
Procedures 

EPA  cited  as  a  condition  of  its 
proposed  approval  of  Pennsylvania's 
SIP  the  lack  of  procedures  for  certain  1/ 
M  tests,  including  two-speed  idle,  one- 
mode  ASM.  and  fundional  evaporative 
system  purge  and  pressure  tests,  and  for 
a  lack  of  testing  standards  or 
"outpoints"  associated  with  those  tests, 
per  40  CFR  51.357.  EPA's  proposed 
interim  approval  was  conditioned  upon 
the  Commonwealth  submitting 
proposed  ASM  and  two-speed  idle  test 
procedures  within  30  days,  and  upon 
the  Commonwealth's  adoption  of  a  final 
regulation  incorporating  those  test 
procedures  within  one  year  of  EPA's 
final  interim  approval  rulemaking.  EPA 
also  cited  the  Sff's  lack  of  phase-in  test 
outpoints  for  ASM  and  two-speed  idle 
testing. 

Pennsylvania  commented  that  it 
would  modify  its  regulations  to  include 
all  test  procedures,  specifications,  and 
standards  to  be  used  in  the 
Commonwealth's  I/M  program.       • 
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Additionally,  the  Commonwealth 
provided  draft  regulatory  language  to 
incorporate  idle  and  two-speed  idle  test 
procedures  and  standards.  On 
November  1. 1996,  Pennsylvania 
submitted  a  formal  amendment  to  its 
SIP  including  draft  specifications  for 
ASM  test  procedures  and  ASM 
cutpoints. 

Response  to  Comment:  By  submitting 
its  proposed  ASM  test  procedures  in 
November  of  1996,  the  Commonwealth 
has  met  the  first  of  the  requirements  set 
forth  in  EPA's  October  3, 1996  proposed 
interim  conditional  approval  for  a 
commitment  needed  to  allow  EPA  to 
provide  a  conditional  approval.  Under 
the  terms  of  EPA's  proposal,  if  those 
requirements  were  not  satisfied.  EPA 
could  not  proceed  with  its  final  interim 
rulemakine  action. 

To  satis^  the  condition  for  interim 
approval,  the  Commonwealth  must 
submit  its  final  test  equipment 
specifications  and  test  procedures  for 
the  ASM  and  two-speed  idle  tests,  as 
well  as  the  regulations  which  require 
those  tests  as  defined  in  the 
performance  standard,  within  twelve 
months  of  today's  action.  The  condition, 
amended  to  reflect  the  fact  that  the 
Commonwealth  has  provided  a 
commitment  to  satisfy  this  condition  by 
a  date  certain,  is  being  maintained  in 
today's  action. 

Comment— Requirement  for  Real-Time 
Data  Link  Between  Inspection  Stations 
and  the  Commonwealth 

Pennsylvania  commented  that  it  will 
include  a  real-time  computer  data  link 
between  test  stations  and  the 
Commonwealth,  or  its  contractor.  The 
Commonwealth  also  provided  in  its 
comments  draft  regulatory  language  to 
require  this  real-time  connection. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  draft  regulatory 
language  requiring  a  real-time  data  link 
between  inspection  stations  and  the 
state.  This  amendment  would  satisfy 
EPA's  related  de  minimus  deficiency 
dted  in  the  October  3  proposal. 

However,  elsewhere  in  its  comments 
the  Commonwealth  indicated  that  it 
intends  to  obtain  input  from  the 
Pennsylvania  I/M  Working  Group  on  all 
redrafted  regulatory  language  prior  to 
adopting  diese  changes  through  the 
state's  regulatory  adoption  process. 
These  revisions  are  also  subject  to 
public  participation  at  the  state  level,  as 
well  as  changes  through  the  rule 
adoption  process.  Therefore,  EPA 
considers  the  Commonwealth's  revised 
regulatory  language  to  be  draft,  until 
final  regulations  are  adopted  and 
submitted  to  EPA  as  a  SIP  revision,  and 
therefore  cannot  remove  the  minor 


deficiency  until  the  Commonwealth 
formally  adopts  and  submits  its  final 
regulations  to  EPA. 

Comment— Use  of  One-Mode  ASM  Test 
Procedure 

In  its  proposed  rulemaking.  EPA 
stated  that  die  Commonwealth  was 
considering  use  of  a  two-mode  ASM  test 
in  the  Philadelphia  area,  instead  of  the 
one-mode  ASM  test  described  in  the 
Commonwealth's  SIP  revision. 
Pennsylvania  commented  that  it  is  not 
proposing  to  implement  the  two-mode 
ASM  procedure  at  this  time,  opting 
instead  to  perform  the  one-mode  ASM 
test. 

Response  to  Comment:  EPA  supports 
Pennsylvania's  use  of  the  one-mode 
ASM  test,  as  long  as  the  Commonwealth 
can  demonstrate  that  it  meets  the 
performance  standard  requirements  of 
40  CFR  51.351.  EPA  will  make  that 
determination  u{>on  submission  of 
finally  adopted  regiilations  which 
correspond  to  the  Commonwealth's 
final  performance  standard  modeling. 
This  determination  will  be  made  in  the 
final  SIP  approval  action  for 
Pennsylvania's  I/M  program,  which  EPA 
will  promulgate  after  all  requirements 
specified  in  the  interim  approval  have 
b«en  satisfied. 

Comment— Lack  of  Quality  Control 
Procedures  for  ASM  Testing 

EPA's  proposed  rulemaking  cited  as  a 
de  minimus  deficiency  a  lack  of  quality 
control  procedures  for  one-mode  ASM 
testing,  as  required  under  40  CFR 
51.359.  Pennsylvania  commented  that  it 
contemporaneously  submitted  ASM 
quality  control  procedures  with  its  ASM 
test  procedures,  specifications,  and 
standards.  The  SIP  was  amended  by 
Pennsylvania  to  include  proposed  ASM 
standards  on  November  1, 1996. 

Pennsylvania  stipulates  that  lack  of 
quality  control  procedures  is  not  a  SIP 
approval  issue,  but  is  instead  a  SIP 
implementation,  or  compliance  issue. 
Pennsylvania  therefore  argues  that  it  has 
met  the  quaUty  control  requirement  at 
40  CFR  51.359. 

Response  to  Comment:  EPA's 
requirements  for  I/M  program  quality 
control  are  set  forth  in  EPA's  I/M 
regulation,  at  40  CFR  51.359. 
Specifically,  the  SIP  shall  include  the 
procedure  manual,  rule,  ordinance,  or 
law  describing  and  establishing  the 
quality  control  procedures  and 
requirements.  EPA  believes  that 
establishment  of  quality  control 
procedures  is  a  SIP  approval  issue,  and 
is  necessary  to  maintain  an  effective 
program.  In  practice,  EPA  believes  that 
compliance  oversight  with  these 


established  procedures  is  critical  to  the 
program's  success. 

Tne  Commonwealth's  proposed  ASM 
equipment  specifications  submitted  in 
November  of  1996  describe  and 
establish  quality  control  measures 
related  to  that  emissions  measurement 
equipment.  Since  these  specifications 
are  subject  to  change  until  the 
Commonwealth  submits  its  final  SIP 
approval,  EPA  will  make  a  final 
determination  regarding  this  de 
minimus  deficiency  when  it  takes  final 
rulemaking  action  at  the  end  of  the 
interim  approval  period  provided  for 
under  the  NHSDA. 

Comment — Issuance  of  Waivers  by  the 
State:  Waivers  may  be  granted  to 
motorists  whose  vehicles  fail  to  meet  1/ 
M  testing  standards  after  spending  a 
reasonable  amount  of  money  to  obtain 
repairs  to  that  effect,  after  applying  any  ^ 
available  warranty  coverage  and 
excluding  repairs  needed  for 
"tampered"  vehicles.  EPA's  I/M 
regulation  at  40  CFR  51.360(c)(1) 
requires  that  if  waivers  are  allowed 
under  a  state's  I/M  program,  then  such 
waivers  may  be  granted  only  by  the  state 
or  by  a  single  contractor  to  (he  state. 

Tne  Commonwealth's  proposed 
regulation  allows  quahfied  emission 
inspection  stations  to  issue  waivers.  In 
its  proposed  rulemaking  on  the 
Commonwealth's  I/M  program,  EPA 
cited  as  a  de  minimus  deficiency  the 
Commonwealth's  allowance  of  I/M  test 
waivers. 

Pennsylvania  commented  that  it 
believes  the  NHSDA  modified  the 
reqiurement  for  waiver  issuance,  and 
thus  overrides  EPA's  I/M  r\ile 
requirement  for  centralized  waiver 
issuance.  The  Commonwealth's  basis  for 
this  argvunent  is  that  the  NHSDA 
authorizes  states  to  develop 
decentraUzed  I/M  programs,  and  that 
centralized  waiver  issuance  is  not 
compatible  with  Congress's  intent. 
Pennsylvania  argues  that  stringent 
safeguards  have  been  built-in  to  its  I/M 
program  (i.e.,  technician  certification, 
real-time  data  links  between  test 
stations  and  the  state,  and  strict 
enforcement  reqiiirements)  which  allow 
inspection  station  personnel  to  issue 
waivers.  Therefore,  while  Pennsylvania 
commits  to  correct  its  regulations  to 
provide  for  waiver  issuance  by  a  single 
entity,  the  Commonwealth  expressly 
requests  that  EPA  allow  decentralized 
waiver  issuance. 

Response  to  Comment:  To  assure 
quality  control  of  the  issuance  of 
waivers,  EPA  required  either  the  state  or 
a  single  contractor  to  issue  waivers 
under  40  CFR  51.360(c).  EPA  believes 
this  requirement  was  not  altered  by  the 
NHSDA.  While  the  NHSDA  does  allow 
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for  states  to  implement  decentralized 
test  networks,  EPA  does  not  believe  that 
Congress  intended  this  to  alter  the 
requirements  of  the  I/M  rule  for  quality 
assiuance  of  the  program.  Further,  EPA 
believes  that  issuance  of  waivers  by  one 
authority  would  provide  an  effective 
deterrent  against  fraud  in  decentralized 
or  centralized  testing  networks,  as  well 
as  to  ensure  consumer  protection 
through  consistency  in  waiver  issuance 
criteria.  EPA  believes  it  is  important  for 
quality  assurance  purposes  that  waiver 
control  remains  in  the  hands  of  one 
entity.  It  is  important  to  note  that  even 
prior  to  the  advent  of  "enhanced"  I/M 
programs,  EPA  has  always  maintained 
this  requirement  for  centralized  waiver 
issuance  for  both  centralized  and 
decentralized  I/M  programs.  This 
requirement  could  also  bolster  public 
confidence  in  the  repair  industry  by 
providing  an  objective  verification  of 
the  appropriateness  of  test  results  and 
repairs. 

Third-party  verification  of  waiver 
eligibility  serves  to  reinforce  both  the 
inspection  test  results  and  the 
capabihties  of  repair  technicians  within 
the  program  through  positive 
reinforcement  of  the  professionahsm  of 
the  repair  industry  and  the  emissions 
testing  program.  Moreover,  maintaining 
one  waiver  issuance  authority  provides 
an  extra  incentive  for  the  veMde  repair 
industry  to  maintain  integrity,  leading 
to  increased  repair  revenues  and  air 
quality  benefits  from  the  I/M  program, 
itself.  Additionally,  siace  a  centralized 
waiver  system  is  not  a  new  requirement, 
there  is  Uttle  reason  to  expect  an 
increase  in  fiustration  and/or  delays  for 
the  public. 

Prior  to  passage  of  the  NHSDA,  EPA's 
I/M  rule  required  centralized  waiver 
issuance  for  all  programs,  both 
centrahzed  and  decentralized.  Although 
the  NHSDA  increases  flexibiUty  to  use 
decentralized  programs,  it  in  no  way 
indicates  that  requirements  applicable 
to  all  programs,  such  as  waiver  issuance 
shoiild  be  altered.  Therefore,  EPA 
rejects  the  Commonwealth's  request  to 
eliminate  the  requirement  for  waiver 
issuance  by  a  single  entity,  and  urges 
the  Commonwealth  to  consider  means 
to  comply  with  the  quahty  assiuance 
requirement  of  40  CFR  51.360(c). 

Comment — Demonstration  of  the 
Effectiveness  of  the  Commonwealth's 
Sticker-Based  Enforcement  Mechanism 

The  CAA  requires  that  states  ensure 
compliance  through  the  denial  of 
vehicle  registraticm,  with  the  exception 
of  states  having  an  existing  enforcement 
alternative  that  demonstrates  to  the  EPA 
Administrator  that  the  alternative  is 
more  effective  than  registration  denial 


in  ensuring  that  non-complying  vehicles 
are  not  operated  on  public  roads. 

Pennsylvania's  SIP  relies  upon  a 
sticker-based  means  of  enforcement  to 
ensure  motorist  compliance  with  the 
program.  In  its  proposal,  EPA 
conditioned  interim  approval  of  the  SIP 
upon  the  Commonwealth's  satisfaction 
of  the  requirements  of  40  CFR  51.361(b) 
related  to  demonstration  of  comphance 
enforcement  effectiveness. 

The  Commonwealth  commented  that 
its  SIP  contains  a  demonstration  of  the 
effectiveness  of  sticker  enforcement. 
The  basis  of  the  demonstration  is  that 
the  Commonwealth  has  statistical  data 
from  the  existing  program  indicating  a 
motorist  comphance  rate  of  97%  (i.e., 
97%  of  all  registered  subject  vehicles 
actually  comply  with  I/M  testing 
requirements).  However,  for  the  same 
period,  only  90.8%  of  the  vehicles 
subject  to  a  separate  state  requirement  to 
have  a  vahd  auto  insurance  liability 
pohcy  prior  to  obtaining  re-registration 
actually  complied  with  this 
requirement.  The  Commonwealth 
therefore  concludes  that  the  I/M 
program  enforcement  mechanism  is 
more  effective  than  a  registration-based 
mechanism  used  to  enforce  a  separate 
insiuance  requirement.  A  report 
contained  in  the  SIP,  as  well  as 
additional  comments  provided  by  the 
Commonwealth  on  EPA's  proposed  rule, 
provide  details  of  the  Commonwealth's 
comparative  analysis.  Finally, 
Pennsylvania  comments  that  its 
proposed  I/M  program  contains 
enhancements  over  the  existing  program 
which  will  ensure  that  the 
Commonwealth  can  maintain  a  96% 
motorist  comphance  rate,  in  accordance 
with  the  Commonwealth's  performance 
standard  demonstration  and  the 
commitment  provided  in  the 
Commonwealth's  SIP  to  maintain  that 
level  of  comphance.  Therefore,  the 
Commonwealth  requests  that  EPA 
remove  the  proposed  condition. 

Another  commenter  indicated  that 
EPA  should  require  the  Commonwealth 
to  use  registration  denial  as  its  means 
for  motorist  comphance  enforcement. 
The  Commonwealth's  sticker 
enforcement  effectiveness 
demonstration  is  based,  in  part,  upon 
the  Commonwealth's  proposed 
integration  of  safety  and  emissions 
inspections  into  one  process  (i.e.,  safety 
inspections  cannot  be  completed  prior 
to  completion  of  emissions  testing).  The 
commenter  contends  that  with  the 
expense  and  other  constraints  of 
enhanced  I/M  testing,  many  inspection 
stations  in  the  existing  I/M  program  may 
not  participate  in  the  enhanced  I/M 
program,  particularly  in  the 
Philadelphia  area  where  more  expensive 


and  space-consuming  ASM  equipment 
is  required.  Therefore,  it  would  be 
unfair  and  uiu^asonable  to  penaUze 
safety-only  inspection  stations  by 
placing  them  in  a  position  to  lose 
income  because  they  do  not  perform 
emissions  testing.  Furthermore,  this 
commenter  also  contends  that  it  is  not 
the  responsibiUty  of  testing  stations  to 
act  as  "pohcemen"  and  serve  as  the 
front  line  for  enforcement  of  the 
program.  Therefore,  the  commenter 
supports  registration  denial  as  the  only 
palatable  means  of  motorist 
enforcement. 

Response  to  Comment:  While  section 
182  of  the  CAA  compels  states  to  adopt 
registration  denial  enforcement,  it  does 
provide  certain  states  the  option  to 
demonstrate  alternatives  to  the 
satisfaction  of  the  EPA  Administrator. 
EPA's  I/M  regulation  at  40  CFR  51.361 
defines  criteria  for  states'  use  in 
demonstrating  the  effectiveness  of  pre- 
existing alternatives  to  registration 
denial  enforcement. 

EPA  reviewed  the  demonstration 
provided  in  the  Commonwealth's  I/M 
SIP,  including  a  formal  supplement  to 
the  SIP  on  June  27. 1996  to  clarify  the 
sticker  enforcement  demonstration.  EPA 
concluded  in  its  proposed  rulemaking 
that  the  Commonwealth  had  not  fully 
satisfied  the  specific  requirements  of  40 
CFR  51.361(b)  (1)  and  (2).  EPA  therefore 
proposed  to  condition  its  interim 
approval  of  the  QHnmonwealth's  I/M 
SIP  revision  on  the  condition  that  the 
Commonwealth  demonstrate  to  the 
Administrator's  satisfaction  that  the 
Commonwealth's  sticker  enforcement 
program  is  more  effective  at  deterring 
noncompUance  than  denial  of  vehicle 
registration. 

EPA  believes  the  Commonwealth  has 
made  a  compelling  demonstration  for  an 
alternative  to  registration  denial  under 
the  provisions  of  40  CFR 
51.361(b)(l)(iii),  relating  to  general 
requirements  for  alternative 
enforcement  mechanisms.  However,  the 
sticker  enforcement  /  registration 
comphance  study  submitted  in 
Peimsylvania's  SIP  and  subsequent 
supplements  provides  only  cursory 
information  in  relation  to  some  of  the 
specific  requirements  imder  40  CFR 
51.361  (b)(1)  and  (b)(2)  necessary  to 
demonstrate  the  effectiveness  of  a 
sticker-based  enforcement  alternative, 
and  does  not  in  and  of  itself  fully  satisfy 
EPA's  requirements.  Use  of  this  type  of 
generahzed  demonstration  for  its 
alternative  enforcement  mechanism 
does  not  remove  the  additional 
requirements  specific  to  sticker-based 
enforcement  alternatives  set  forth  in  40 
CFR  51.361(b)(2).  Pennsylvania's  SIP 
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does  not  yet  comply  with  all  of  these 
requirements  to  EPA's  satisfaction. 

Therefore,  EPA  cannot  remove  the 
condition  for  approval  related  to  the 
Commonwealth's  choice  of  a  sticker- 
based  alternative  to  registration  denial- 
based  motorist  compliance  enforcement 
mechanism.  However,  Pennsylvania 
committed  in  its  November  1, 1996  SIP 
supplement  to  submit  any  additional 
information  needed  to  demonstrate  the 
effectiveness  of  its  sticker  enforcement 
program.  Since  the  CAA  authorizes 
states  to  continue  to  use  this  type 
enforcement  mechanism  if  a  state  can 
demonstrate  the  adequacy  of  that 
mechanism  to  EPA's  satisfaction,  EPA  is 
compelled  to  allow  the  state  to  continue 
its  use.  Should  a  state  pursue  sticker 
enforcement,  it  is  the  state's,  not  EPA's, 
responsibility  to  consider  equity  and 
fairness  issues  for  those  affected  by  the 
state's  choice  for  an  I/M  motorist 
enforcement  mechanism.  Therefore, 
EPA  is  today  approving  the 
Commonwealth's  SIP,  conditioned  upon 
the  Commonwealth  remedying  the 
deficiencies  related  to  Pennsylvania's 
sticker  enforcement  mechanism,  as 
described  above. 

Conunent — Performance  of  Motorist 
Compliance  Enforcement  Program 
Oversight 

In  its  proposed  rulemaking,  EPA 
indicated  that  if  the  Commonwealth 
chooses  to  contract  out  the 
responsibilities  for  motorist  comphance 
enforcement  program  oversight,  as 
allowed  by  40  CFR  51.362, 
Pennsylvania  must  submit  an  RFP  that 
adequately  addresses  how  such  a 
private  vendor  will  comply. 

Pennsylvania  commented  that  it 
intends  to  issue  an  RFP  which  requires 
submission  of  a  proposal  to  demonstrate 
how  the  selected  contractor  will  satisfy 
the  required  oversight  requirements. 
The  Commonwealth  also  indicated  that 
such  an  RFP  will  require  bidding 
contractors  to  describe  how  they  intend 
to  comply  with  the  applicable  federal 
requirements.  Pennsylvania's  comments 
also  indicated  that  it  intends  to  submit 
a  copy  of  the  proposal  of  the  contractor 
selected  to  conduct  this  oversight,  and 
that  this  submission  will  satisfy  EPA's 
requirements  for  a  description  of  the 
enforcement  program  oversight  and 
information  management  activities. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  approach  to 
remedying  this  minor  deficiency,  with 
regard  to  a  description  of  the  motorist 
compliance  enforcement  oversight 
program,  as  required  by  40  CFR  51.362. 

Until  such  time  that  the 
Commonwealth  amends  its  SIP  to 
describe  the  motorist  compliance 


enforcement  oversight  program  in 
detail,  or  to  supplement  the  SIP  with  a 
legally  binding  contractual  document 
that  describes  how  a  vendor  will  satisfy 
this  federal  requirement,  EPA  cannot 
consider  the  de  minimus  deficiency 
-described  in  the  October  3, 1996 
proposed  rulemaking  to  be  remedied. 

Comment — Performance  of  Quality 
Assurance  Auditing 

EPA's  proposal  cited  as  a  de  minimus 
deficiency  the  lack  of  a  requirement  by 
the  Commonwealth  to  annually  audit 
their  quality  assurance  auditors,  as 
required  under  40  CFR  51.363. 
Pennsylvania  commented  that  it  will 
modify  its  regulations  to  add  such  a 
requirement.  In  addition,  the 
Commonwealth  provided  draft 
regulatory  language  in  its  comments  to 
provide  a  partial  means  of  remedying 
this  deficiency. 

Pennsylvania  commented  that  it 
intends  to  have  auditing  functions 
performed  by  a  private  contractor. 
Again,  Permsylvania  plans  to  issue  an 
RFP  to  any  interested  vendors  which 
requires  a  private  vendor  to  comply 
with  apphcable  federal  requirements. 
Pennsylvania  will  then  submit  to  EPA 
the  proposal  for  the  selected  vendor, 
which  it  believes  will  satisfy  EPA's 
requirement  for  a  description  of  this 
program. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  approach  to 
remedying  this  minor  deficiency,  with 
regard  to  the  federal  requirement  for  the 
state  to  audit  its  own  quality  assurance 
auditors. 

Until  such  time  that  the 
Commonwealth  amends  its  SIP  to 
describe  in  detail  its  quality  assurance 
auditing  process,  or  to  supplement  the 
SIP  with  a  legally  binding  contractual 
document  that  describes  how  a  vendor 
will  comply  with  this  federal 
requirement,  EPA  cannot  consider  the 
de  minimus  deficiency  described  in  the 
October  3, 1996  proposed  rulemaking  to 
be  remedied.  Therefore,  EPA  is  retaining 
in  its  final  interim  approval  the  de 
minimus  deficiency  related  to  this 
requirement. 

m  regard  to  the  proposed  regulatory 
revision  to  require  this  auditing  of  the 
Commonwealth's  auditors,  EPA  finds 
the  language  acceptable.  However,  the 
Commonwealth  intends  to  obtain  input 
from  the  Pennsylvania  I/M  Working 
Group  on  all  amendments  to  its  I/M 
regulation  prior  to  adopting  these 
changes  through  the  the  regulatory 
adoption  process.  These  reWsions  are 
also  subject  to  public  participation  at 
the  state  level,  as  well  as  changes 
through  the  rule  adoption  process. 
Therefore,  EPA  considers  the 


Commonwealth's  revised  regulatory 
language  to  be  draft,  until  final 
regulations  are  adopted  and  submitted 
to  EPA  as  a  SIP  revision. 

Therefore  EPA  cannot  remove  the 
minor  deficiency  until  the 
Commonwealth  formally  adopts  and 
submits  to  EPA  its  final  regulations  and 
the  RFP  or  other  legal  document 
describing  this  I/M  program  function  to 
the  detail  required  under  federal  law. 

Comment — Recordkeeping 
Requirements  for  Enforcement  Actions 

EPA's  proposed  rulemaking  cited  that 
the  Commonwealth's  SIP  does  not 
include  provisions  for  Pennsylvania  to 
maintain  and  submit  to  EPA  records  of 
enforcement  actions  taken  by  the 
Commonwealth  against  emission 
inspection  stations.  The  Commonwealth 
comments  assert  that  EPA's  regulations 
at  40  CFR  51.364  require  only  that  the 
state  maintains  such  records,  not  that 
the  state  is  required  to  submit  such 
records  to  EPA.  Pennsylvania  contends 
that  its  regulations,  as  submitted  in  the 
March  SIP  submittal,  currently  require 
that  these  records  be  maintained  by  the 
Commonwealth,  and  that  such  records 
are  available  to  EPA  for  inspection  at 
anytime. 

Response  to  Comment:  EPA  agrees 
with  this  comment.  EPA's  proposal 
mistakenly  cited  the  Commonwealth's 
failure  to  submit  records  of  inspection 
station  enforcement  including  warnings, 
fines,  suspensions,  revocations,  etc.,  in 
addition  to  maintenance  of  such 
records.  This  is  not  a  requirement  of  40 
CFR  51.364.  and  therefore  EPA  accepts 
the  Commonwealth's  comment. 
Recordkeeping  may  be  limited  to 
maintenance  of  such  enforcement 
records,  and  inclusion  of  such  related 
enforcement  statistics  in  summary 
reports  to  EPA,  per  requirements  of  40 
CFR  51.366(b). 

EPA  is  amending  its  de  minimus 
requirement  related  to  maintenance  and 
submission  of  such  records  to  require 
only  maintenance  of  those  records. 

Comment— Data  Collection  and  Data 
Analysis  Reporting 

EPA  indicated  in  its  proposed 
rulemaking  that  Pennsylvania  must 
provide  the  RFP  for  how  the  data 
collection  and  data  analysis  and 
reporting  requirements  at  40  CFR  51.365 
and  366.  The  Commonwealth 
commented  that  there  is  no  federal 
requirement  for  how  data  is  to  be 
collected,  only  that  the  SIP  must 
describe  the  type  of  data  to  be  collected. 
The  Commonwealth  argues  that  since 
EPA  raised  no  objections  in  its  proposed 
rulemaking  to  the  type  of  data  to  be 
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collected,  Pennsylvania  meets  the  SIP 
requirements  of  EPA's  regulations. 

Pennsylvania  commented  that  it 
intends  to  issue  an  RFP  which  requires 
the  vendor's  proposal  to  demonstrate 
how  the  vendor  will  comply  with 
federal  data  collection  and  data  analysis 
and  reporting  requirements. 
Peimsylvania  contends  that  analysis  and 
submittal  of  reports  is  an 
implementation  issue,  and  not  a  SIP 
approval  requirement,  and  that 
submission  of  this  information  in  the 
SIP  is  neither  necessary  nor  a  basis  for 
approval. 

Response  to  Comment:  EPA's 
proposal  cites  a  failiu«  by  the 
Commonwealth  to  addi^  in  its  SIP 
how  the  state,  or  its  contractor,  will 
comply  with  the  data  collection 
requirements  of  40  CFR  51.365  and 
51.366,  as  well  as  how  it  will  comply 
with  the  reporting  requirements  of 
$51,366. 

Until  the  Commonwealth  either 
amends  its  SIP  to  describe  the  data 
elements  that  will  be  collected  under  40 
CFR  51.365,  or  to  submit  an  RFP  or 
other  legally  binding  dociunent  to 
describe  how  a  contractor  to  the 
Commonwealth  will  fulfill  this 
function,  EPA  does  not  consider  this 
requirement  to  be  satisfied.  Contrary  to 
the  Commonwealth's  assertion,  EPA 
noted  in  its  proposal  that  the 
Commonwealth's  SIP  submittal  does  not 
adequately  address  how  a  private 
vendor  will  comply  with  the  specific 
requirements  of  40  CFR  51.365. 
Therefore,  EPA  refutes  the 
Commonwealth's  allegation  that  EPA 
raised  no  objections  to  the  type  of  data 
to  be  collected  by  the  Commonwealth. 

At  this  time,  the  Commonwealth  has 
not  submitted  either  an  RFP,  or  a  legally 
binding  dociunent,  which  demonstrates 
that  the  contractor  selected  by  the 
Commonwealth  to  perform  data  analysis 
and  reporting  tp  EPA  will  satisfy  the 
requirements  for  those  responsibilities 
described  within  40  CFR  51.366.  While 
the  performance  of  data  analysis  and 
submission  of  such  data  summary 
reports  to  EPA  are  both  implementation 
issues,  the  SIP  must  describe  the  type  of 
data  to  be  collected,  including  a  detailed 
description  of  the  specific  elements  to 
be  included  in  the  state's  reports 
required  to  be  compiled  and  submitted 
under  40  CFR  51.366.  While  data 
analysis  and  reporting  are 
implementation  functions,  the  specific 
description  of  what  is  to  be  reported 
must  be  included  in  the  SIP,  and  is  thus 
a  SIP  approvability  issue. 

Until  such  time  that  the 
Commonwealth  amends  its  SIP  to 
describe  in  detail  the  data  collection, 
analysis,  and  reporting  functions,  or  to 


supplement  the  SIP  with  an  RFP  or 
other  legal  contractual  document  that 
describes  how  a  vendor  will  satisfy  this 
federal  requirement,  EPA  cannot 
consider  the  de  minimus  deficiency,  as 
described  in  the  October  3, 19% 
proposed  rulemaking,  to  be  remedied. 

Comment— Requirement  for  Inspector 
Training 

EPA's  proposal  cites  as  de  minimus 
the  failure  on  the  part  of  the 
Conunonwealth  in  its  SIP  to  require 
inspectors  to  complete  refresher  training 
or  to  pass  a  skills  re-test  prior  to  being 
recertified.  The  SIP  also  cites  a  lack  of 
commitment  on  the  Commonwealth's 
part  to  monitor  and  evaluate  the 
delivery  of  the  inspector  training 
program.  Pennsylvania  provided  draft 
regulatory  language  to  remedy  these 
deficiencies  in  its  conunents  to  EPA's 
proposal. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  draft  regvdatory 
language.  Once  the  regulatory  language 
is  finalized,  this  correction  would 
remedy  the  minor  deficiency  set  forth  in 
EPA's  October  3, 1996  proposed 
rulemaking. 

However,  Pennsylvania  also  indicated 
in  its  conunents  thiat  the  Commonwealth 
intends  to  obtain  input  from  the 
Pennsylvania  I/M  Working  Group  on  all 
redrafted  regulatory  language  prior  to 
adopting  these  changes  throu^  the 
state's  regulatory  adoption  process. 
These  revisions  are  also  subject  to 
public  participation  at  the  state  level,  as 
well  as  to  changes  through  the  rule 
adoption  process,  itself.  Therefore,  EPA 
considers  the  Commonwealth's  revised 
regulatory  language  to  be  draft,  until 
final  regulations  are  adopted  and 
submitted  to  EPA  as  a  SIP  revision,  and 
therefore  cannot  remove  the  minor 
deficiency  until  the  Commonwealth 
formally  adopts  and  formally  submits  its 
final  regulations  to  EPA. 

Comment— PubUc  Information  and 
Consumer  Protection  Plan 

In  its  October  3, 1996  rulemaking, 
EPA  found  the  SIP's  lack  of  a 
description  of  a  public  information  plan 
and  a  consumer  protection  plan  to  be  de 
minimus  deficiency.  Since  the  SIP 
indicates  that  these  responsibilities  are 
to  be  privatized  through  contract  with  a 
vendor,  EPA  proposed  that  the  RFP 
describing  how  that  vendor  would 
comply  with  those  requirements  of  40 
CFR  51.368  should  be  submitted  to  EPA 
as  part  of  the  SIP  revision. 

Pennsylvania  commented  that  it 
intends  to  issue  an  RFP  which  will 
require  vendors  to  adopt  a  plan  to 
include  the  following  public 
information:  the  air  quality  problem. 


requiremraits  of  federal  and  state  law. 
role  of  motor  vehicles  in  the  air  quality 
problem,  the  need  for  and  benefits  of  an 
I/M  program,  how  to  maintain  a  vehicle 
in  a  low-emission  condition,  how  to 
find  a  qualified  repair  technician,  and 
the  requirements  of  the  I/M  program. 

The  Commonwealth  intends  to 
provide  alternative  repair  statistical 
information  to  motorists,  as  required  by 
40  CFR  51.368(a).  The  separate 
requirement  to  conduct  performance 
monitoring  of  repair  stations  is  found  at 
40  CFR  51.369(b)(1).  Rather  than 
providing  detailed  statistics  on  a  repair 
facility's  ability  to  repair  specific 
vehicles,  the  Commonwealth  intends  to 
convey  to  the  public  similar  information 
on  the  relative  ability  of  a  repair  facility 
to  perform  repairs  on  specific  emission 
systems  components,  in  relation  to 
average  costs  for  those  repairs  across  an 
entire  county. 

In  a  related  comment,  Pennsylvania 
indicated  that  it  will  amend  its 
regulation  to  require  inspection  stations 
to  provide  software  generated 
interpretive  diagnostic  information  to 
vehicle  ownera  failing  a  test,  as  a  partial 
means  of  complying  with  the 
performance  monitoring  requirements 
for  improving  repair  efiiectiveness  found 
at  40  CFR  51.369. 

Response  to  Comment:  The 
Commonwealth  has  not  yet  provided  an 
adequately  detailed  description  of  its 
public  awareness  plan  in  its  SIP,  as 
required  by  EPA's  regulation  at  40  CFR 
51.368(a).  While  inclusion  of  the 
specific  information  described  above 
(and  in  the  Commonwealth's  comments) 
would  in  an  RFP  or  other  legally 
binding  contractual  document  would 
serve,  in  part,  to  satisfy  the  federal 
requirement,  the  Commonwealth  has 
not  yet  provided  either. 

Further,  Pennsylvania  has  not  yet 
amended  the  SIP,  or  submitted  an  RFP 
to  describe,  in  detail,  its  approach  to 
satisfying  the  performance  monitoring 
requirements  of  40  CFR  51. 369(b)(1). 
Pennsylvania  must  develop  an 
approvable  performance  monitoring 
plan  in  order  to  satisfy  the  public 
information  plan  requirements  of  40 
CFR  51.368  which  depend  upon 
performance  monitoring  information. 

Peimsylvania  does  assert  in  its 
comments  that  it  believes  this 
performance  monitoring  approach  will 
satisfy  the  requirements  of  40  CFR 
51.369(b)(1).  This  does  not  remedy  the 
minor  deficiency  dted  in  EPA's 
proposed  rulemaking  related  to  the 
requirements  of  40  CFR  51.369(b)(1)  for 
a  performance  monitoring  plan. 

Q>A  will  not  accept  an  alternative  to 
the  performance  monitoring  function 
required  under  40  CFR  51.369(b)(1). 
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unless  that  alternative  focuses  not  only 
upon  the  cost  of  repairs,  but  also  upon 
the  facility-specific  effectiveness  of 
those  repairs  in  relation  to  the  purpose 
of  the  I/M  program  (i.e.,  reducing 
emissions  levels  for  the  vehicle  for  the 
pollutant  for  which  it  failed  an  I/M  test). 

The  Commonwealth  must  amend  its 
SIP  to  describe  in  detail  the 
performance  monitoring  function,  and 
its  application  to  consumer  information 
and  consumer  protection;  per  the 
requirements  of  40  CFR  51.368(a)  and 
40  CFR  51.369(b)(1).  UnUl  then,  EPA 
must  maintain  the  related  de  minimus 
deficiency,  as  described  in  the  October 
3. 1996  proposed  rulemaking,  in  its  final 
interim  approval  action. 

Comment — Description  of  On-Road 
Testing  Requirements 

EPA's  proposed  rulemaking  cited  as  a 
minor  deficiency  the  SIP's  lack  of 
information  regarding  the 
Commonwealth's  proposed  on-road 
testing  program.  Specifically,  EPA  cited 
a  lack  of  information  on  resource 
allocations,  methods  of  analyzing  and 
reporting  the  results  of  the  testing,  and 
information  on  staffing  requirements  for 
both  the  Commonwealth  and  any 
vendor  to  perform  on-road  testing. 

Pennsylvania  commented  that  its  RFP 
will  address  the  issue  of  compliance  by 
a  private  vendor  and  will  comply  with 
federal  on-road  testing  requirements. 
That  RFP  is  to  require  vendors  bidding 
on  the  contract  to  submit  a  proposal 
demonstrating  compliance  with  federal 
on-road  testing  requirements. 
Pennsylvania  commented  that  it  would 
then  submit  to  EPA  t^e  proposal  for  the 
selected  vendor,  which  it  believes  will 
satisfy  EPA's  requirement  for  a  detailed 
description  of  this  program. 

Pertaining  to  the  requirement  for 
demonstrating  adequate  resources  to 
perform  on-road  testing  functions, 
Pennsylvania  commented  that  it  will 
provide  detailed  staffing  requirements 
for  Commonwealth  staff  committed  to 
this  function. 

Response  to  Comment:  EPA  supports 
the  Commonwealth's  approach-to 
remedying  this  minor  deficiency,  with 
regard  to  the  on-road  testing  program 
description  and  the  resources  to  operate 
that  program. 

Until  such  time  that  the 
Commonwealth  amends  its  SIP  to 
describe  the  on-road  testing  program  in 
detail,  or  to  supplement  the  SIP  with  a 
legal  contractual  dociunent  that 
describes  how  a  vendor  will  satisfy  this 
federal  requirement,  EPA  cannot 
consider  the  de  minimus  deficiency,  as 
described  in  the  October  3, 1996 
proposed  rulemaking,  to  be  remedied. 
Additionally,  the  deficiency  cannot  be 
remedied  imtil  Pennsylvania  amends 


the  SIP  to  adequately  describe  the 
resources  allocated  to  on-road  testing. 

IV.  Final  Rulemaking  Action 

EPA  is  conditionally  approving  the 
enhanced  I/M  program  as  a  revision  to 
the  Pennsylvania  SIP,  based  upon 
certain  conditions.  Should  the 
Commonwealth  fail  to  fulfill  the 
conditions  by  the  deadlines  contained 
in  each  condition,  the  latest  of  which  is 
no  more  than  one  year  after  the  date  of 
EPA's  final  interim  approval  action,  this 
conditional,  interim  approval  will 
convert  to  a  disapproval  pursuant  to 
CAA  section  110(k)(4).  In  that  event, 
EPA  would  issue  a  letter  to  notify  the 
Commonwealth  that  the  conditions  had 
not  been  met. 

V.  Conditional  Interim  Approval 

Under  the  terms  of  EPA's  October  3, 
1996  proposed  interim  conditional 
approval  rulemaking,  the 
Commonwealth  was  required  to  make 
commitments  (within  30  days)  to 
remedy  five  major  deficiencies  with  the 
I/M  program  SIP  (as  specified  in  the 
NPR),  within  twelve  months  of  final 
interim  approval.  On  November  1, 1996, 
Pennsylvania  submitted  a  letter  fit)m 
James  M.  Seif,  Secretary  of  the 
Pennsylvania  Department  of 
Environmental  l4otection,  to  EPA 
committing  to  satisfy  the  major 
deficiencies  cited  in  the  NPR,  by  dates 
certain  specified  in  the  letter.  Since  EPA 
is  in  receipt  of  the  Commonwealth's 
commitments,  EPA  is  today  taking  final 
conditional  approval  action  upon  the 
Pennsylvania  I/M  SIP,  under  section 
110  of  the  CAA.  As  discussed  in  detail 
later  in  this  notice,  this  approval  is 
being  granted  on  an  interim  basis,  for  an 
18-month  period  under  authority  of  the 
NHDSA. 

The  conditions  for  approvability  of 
the  SIP  are  as  follows: 

(1)  By  no  later  than  September  15, 
1997,  a  notice  must  be  published  in  the 
Pennsylvania  Bulletin  by  the  Secretary 
of  the  Pennsylvania  Department  of 
Transportation  which  certifies  that  the 
enhanced  I/M  program  is  required  in 
order  to  comply  with  federal  law  and 
also  certifies  the  geographic  areas  which 
are  subject  to  the  enhanced  I/M  program 
(the  geographic  coverage  must  be 
identical  to  that  listed  in  Appendix  A- 
1  of  the  March  22, 1996  SIP  submittal), 
and  certifies  the  commencement  date  of 
the  enhanced  I/M  program.  The  I/M 
program  for  the  five-county 
Philadelphia  area  and  for  the  four- 
county  Pittsburgh  area  must  commence 
by  no  later  than  November  15, 1997,  and 
the  I/M  program  for  the  remaining  16 
counties  must  commence  no  later  than 
November  15, 1999. 


(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  within 
twelve  months  of  EPA's  final  interim 
rulemaking  action,  the  final 
Pennsylvania  I/M  regulation  which 
requires  a  METT-based  evaluation  be 
performed  on  0.1%  of  the  subject  fleet 
each  year  as  per  40  CFR  51.353(c)(3)  and 
which  meets  all  other  program 
evaluation  elements  specified  in  40  CFR 
51.353(c).  EPA  is  amending  this 
condition  ftt)m  that  of  its  proposed 
rulemaking  to  remove  the  portion  of  the 
condition  which  would  require  the 
Commonwealth  to  comply  with  the 
reouirements  of  40  CFR  51.353(b)(1). 

(3)  By  no  later  than  November  15, 
1997,  the  Commonwealth  must  submit  a 
demonstration  to  EPA  as  an  amendment 
to  the  SIP  that  meets  the  requirements 
of  40  CFR  51.361  (b)(1)  and  (b)(2)  and 
demonstrates  that  Pennsylvania's 
existing  sticker  enforcement  system  is 
more  effective  than  registration  denial 
enforcement. 

(4)  Within  twelve  months  of  EPA's 
final  interim  rulemaking  action, 
Pennsylvania  must  adopt  and  submit  a 
final  Pennsylvania  I/M  regulation  which 
requires  and  which  specifies  the 
following:  exhaust  test  procediu«s. 
standards,  and  equipment 
specifications;  and  evaporative  system 
functional  test  methods,  standards  and 
procedures;  a  visual  inspection 
procedure  for  determining  the  presence 
of  or  tampering  with  of  vehicle  emission 
control  devices;  and  a  repair  technician 
training  and  certification  (TTC) 
program.  The  test  methods  and 
procedures  estabhshed  under  the 
Commonwealth's  I/M  regulation  must 
be  acceptable  to  EPA,  as  well  as  to  the 
Commonwealth.  The  test  methods  and 
standards  provided  for  by  the 
Commonwealth's  final  regulation  must 
reflect  the  modeling  assumptions  found 
in  the  Commonwealth's  final 
performance  standard  modeling 
demonstration  (which  must  satisfy  the 
requirements  of  40  CFR  51.351). 

Within  the  same  time  fi^me.  detailed 
test  equipment  specifications  and 
standards  (which  are  acceptable  to  EPA, 
as  well  as  to  the  Commonwealth)  for  all 
of  the  I/M  evaporative  and  exhaust  tests 
provided  for  by  the  Commonwealth's 
regulation  (as  described  above)  must  be 
finalized  and  submitted  as  a  SIP 
revision  to  EPA. 

(5)  The  Commonwealth  must  perform 
and  submit  the  final  modeling 
demonstration  that  its  program  will 
meet  the  relevant  enhanced 
performance  standard,  within  twelve 
months  of  today's  final  interim 
rulemaking. 

In  addition  to  the  above  conditions, 
the  Commonwealth  must  correct  several 
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minor,  or  de  minimus,  deficiencies 
related  to  CAA  requirements  for 
enhanced  I/M.  Almough  satisfaction  of 
these  deficiencies  does  not  affect  the 
conditicmal  interim  approval  status  of 
the  Commonwealth's  nilemaking,  these 
deficiencies  must  be  corrected  in  the 
final  I/M  SIP  revision,  to  be  submitted 
at  the  end  of  the  18-month  interim 
period: 

(1)  The  final  I/M  SIP  submittal  must 
detail  the  number  of  personnel  and 
equipment  dedicated  to  the  quality 
assurance  program,  data  collection,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance,  on-road  testing  and  other 
necessary  functions  as  per  40  CFR 
51.354: 

(2)  llie  definition  of  light  duty  truck 
in  the  definitions  section  of  the  final 
Pennsylvania  I/M  regulation  must 
provide  for  coverage  up  to  9,000  pounds 
GVWR; 

(3)  The  final  Pennsylvania  I/M 
regulation  must  require  implementation 
of  the  final  full  stringency  emission 
standards  at  the  beg^ming  of  the  second 
test  cycle  so  that  the  state  can  obtain  the 
full  emission  reduction  program  credit 
prior  to  the  first  program  evaluation 
date; 

(4)  The  final  Pennsylvania  I/M 
regulation  must  require  a  real-time  data 
link  between  the  state  or  contractor  and 
each  emission  inspection  station  as  per 
40  CFR  51.358(b)(2); 

(5)  The  final  I/M  SIP  submittal  must 
provide  quality  control  requirements  for 
one-mode  ASM  (or  two-mode  ASM  if 
the  Commonwealth  opts  for  it); 

(6)  The  Pennsylvama  I/M  regidation 
must  only  allow  the  Commonwealth  or 
a  single  contractor  to  issue  waivers  as 
per  40  CFR  51.360(c)(1); 

(7)  The  final  I/M  SIP  submittal  must 
include  the  RFP.  or  other  legally 
binding  document,  which  adequately 
addre^es  how  the  private  vendor 
selected  to  perform  motorist  compliance 
enforcement  responsibilities  for  the 
Commonwealth's  program  will  comply 
with  the  requirements  as  per  40  CFR 
51.362; 

(8)  The  final  I/M  SIP  submittal  must 
include  the  RFP  that  adequately 
addresses  how  the  private  vendor  will 
comply  with  40  CFR  51.363,  a 
procedures  manual  which  adequately 
addresses  the  quality  assiuance  program 
and  a  requirement  that  annual  auditing 
of  the  quality  assurance  auditors  will 
occur  as  per  40  CFR  51.363(d)(2); 

(9)  The  final  I/M  SIP  submittal  must 
include  provisions  to  maintain  records 
of  all  warnings,  civil  fines,  suspensions, 
revocations,  violations  and  penalties 
against  inspectors  and  stations,  per  the 
requirements  of  40  CFR  51.364; 


(10)  The  final  I/M  SIP  submittal  miist 
include  a  RFP,  or  other  legally  binding 
dociunent,  which  adequately  addresses 
bow  the  private  vendor  selected  by  the 
Commonwealth  to  perform  data 
collection  and  data  analysis  and 
reporting  will  comply  with  all  the 
requirements  of  40  CFR  51.365  and 
51.366; 

(11)  The  final  Pennsylvania  I/M 
regulation  must  require  that  emissions 
inspectors  complete  a  refresher  training 
coiuse  or  pass  a  comprehensive  skill 
examination  prior  to  being  recertified 
and  the  final  SIP  revision  must  include 
a  commitment  that  the  Commonwealth 
will  monitor  and  evaluate  the  inspector 
training  program  delivery,  per  the 
requirements  of  40  CFR  51.367; 

(12)  The  final  I/M  SIP  submittal  must 
include  a  RFP,  or  other  legally  binding 
dociunent,  which  adequately  addresses 
how  the  Commonwealth's  selected 
contractor  will  comply  with  the  public 
information  requirements  of  40  CFR 
51.368; 

(13)  The  Pennsylvania  I/M  regulation 
must  include  provisions  that  meet  the 
requirements  of  40  CFR  51.368(a)  and 
51.369(b)  for  a  repair  facility 
performance  monitoring  program  plan 
and  for  providing  the  motorist  with 
diagnostic  information  based  on  the 
particular  portions  of  the  test  that  were 
failed:  and 

(14)  The  final  I/M  SIP  submittal  must 
contain  sufficient  information  to 
adequately  address  the  on-road  test 
program  resource  allocations,  methods 
of  analyzing  and  reporting  the  results  of 
the  on-road  testing,  and  information  on 
staffing  requirements  for  both  the 
Commonwealth  and  the  private  vendor 
for  the  on-road  testing  program. 

VI.  Farther  RequireniMits  for 
Pennaoent  I/M  SIP  Approval 

This  approval  is  being  granted  on  an 
interim  basis  for  a  period  of  18  months, 
under  the  authority  of  section  348  of  the 
National  Highway  Systems  De»gnation 
Act  of  1995.  At  the  end  of  this  period, 
the  approval  will  lapse.  At  that  time, 
EPA  must  take  final  rulemaking  action 
upon  the  Commonwealth's  SIP,  under 
the  authority  of  section  110  of  the  Qean 
Air  Act.  Final  approval  of  fhe 
Commonwealth's  plan  will  be  granted 
based  upon  the  following  criteria: 

(1)  The  Commonwealth  has  complied 
with  all  the  conditions  of  its 
commitment  to  EPA; 

(2)  EPA's  review  of  the 
Commonwealth's  program  evaluation 
confirms  that  the  appropriate  amount  of 
program  credit  was  claimed  by  the 
Commonwealth  and  achieved  with  the 
interim  program; 


(3)  Final  program  regulations  are 
submitted  to  EPA;  and 

(4)  The  Commonwealth's  I/M  program 
meets  all  of  the  requirements  of  EPA's 
I/M  rule,  including  those  de  minimis 
deficiencies  identified  in  the  October  3. 
1996  proposal  (61  FR  51638)  as  minor 
for  purposes  of  interim  approval. 

Vn.  Administrative  Requirements 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandiun  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fit>m  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  wiU  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Qean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Urtion  Electric  Co.  v.  U.S.  EPA, 


UMI 
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427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  110(k).  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Feder^  disapproval  of  the  state 
submittal  does  not  afiect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

C  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
resiilt  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govermnents  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  31, 1997. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule  to 
conditionally  approve  the  Pennsylvania 
I/M  SIP,  on  an  interim  basis,  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Administrative 
Procedtu«s  Act). 

List  of  Subjects  in  40  CFR  Fait  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations,  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  13, 1997. 
W.  Nfidiari  McCdw, 
Regional  Administrator,  Region  ID. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aadunity:  42  U.S.C  7401-7671q. 

Subpart  NN— Pennsylvania 

2.  Section  52.2026  is  added  to  read  as 
follows: 

152.2026    Conditional  Approval. 

The  Commonwealth  of  Pennsylvania's 
March  27, 1996  submittal  for  an 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program,  as  amended 
on  June  27, 1996  and  July  29, 1996,  and 
November  1, 1996,  is  conditionally 
approved  based  on  certain 
contingencies,  for  an  interim  period  to 
last  ei^teen  months. 

(a)  "Hie  conditions  for  approvability 
are  as  follows: 

(1)  By  no  later  than  September  15. 
1997,  a  notice  must  be  published  in  the 
Pennsylvania  Bulletin  by  the  Secretary 
of  the  Peimsylvania  Department  of 
Transportation  which  certifies  that  the 
enhanced  I/M  program  is  required  in 
order  to  comply  with  federal  law  and 
also  certifies  the  geographic  areas  which 


are  subject  to  the  enhanced  I/M  program 
(the  geographic  coverage  must  be 
identical  to  that  listed  in  Appendix  A- 
1  of  the  March  22, 1996  SIP  submittal), 
and  certifies  the  commencement  date  of 
the  enhanced  I/M  program.  The  I/M 
program  for  the  five-county 
Philadelphia  area  and  for  the  four- 
county  Pittsburgh  area  must  commence 
by  no  later  than  November  15. 1997,  and 
the  I/M  program  for  the  remaining  16 
counties  must  commence  no  later  than 
November  15. 1999. 

(2)  The  Commonwealth  must  submit 
to  EPA  as  a  SIP  amendment,  within 
twelve  months  of  EPA's  fiiud  interim 
rulemaking  action,  the  final 
Pennsylvania  I/M  regiilation  which 
requires  a  mass-based  emission, 
transient  testing-based  evaluation  be 
performed  on  0.1%  of  the  subject  fleet 
each  year  as  per  40  CFR  51.353(c)(3)  and 
which  meets  the  program  evaluation 
elements  as  specified  in  40  CFR 
51.353(c). 

(3)  By  no  later  than  November  15, 
1997,  the  Commonwealth  must  submit  a 
demonstration  to  EPA  as  an  amendment 
to  the  SIP  that  meets  the  requirements 
of  40  CFR  51.361(b)(1)  and  (b)(2)  and 
demonstrates  that  Peimsylvania 's 
existing  sticker  enforcement  system  is 
more  effective  than  registration  denial 
enforcement. 

(4)  Within  twelve  months  of  EPA's 
final  interim  rulemaking  action, 
Pennsylvania  must  adopt  and  submit  a 
final  Pennsylvania  I/M  regulation  which 
requires  and  which  specifies  the 
following:  exhaust  test  procediues, 
standards,  and  equipmoit 
specifications;  and  evaporative  system 
functional  test  methods,  standards  and 
procedures;  a  visual  inspection 
procedure  for  determimng  the  presence 
of  or  tampering  with  of  vehicle  emission 
control  devices:  and  a  repair  technician 
training  and  certification  (TTC) 
program.  The  test  methods  and 
proradures  established  imder  the 
Commonwealth's  I/M  regulation  must 
be  acceptable  to  EPA,  as  well  as  to  the 
Commonwealth.  The  test  methods  and 
standards  provided  for  by  the 
Commonwealth's  final  regulation  must 
reflect  the  modeling  assumptions  found 
in  the  Commonwealth's  final 
performance  standard  modeling 
demonstration  (which  must  satisfy  the 
requirements  of  40  CFR  51.351).  Within 
the  same  time  frame,  detailed  test 
equipment  specifications  and  standards 
(which  are  acceptable  to  EPA.  as  well  as 
to  the  Commonwealth)  for  all  of  the  1/ 
M  evaporative  and  exhaust  tests 
provided  for  by  the  Commonwealth's 
regulation  (as  described  above)  must  be 
finalized  and  submitted  as  a  SIP 
revision  to  EPA. 
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(5)  The  Commonwealth  must  perfonn 
and  submit  the  final  modeling 
demonstration  that  its  program  will 
meet  the  relevant  enhanced 
performance  standard,  within  twelve 
months  of  EPA's  final  interim 
rulemaking. 

(b)  In  addition  to  the  above  conditions 
for  approval,  the  Commonwealth  must 
correct  several  minor,  or  de  minimus 
deficiencies  related  to  CAA 
requirements  for  enhanced  I/M. 
Although  satisfaction  of  these 
deficiencies  does  not  affect  the 
conditional  approval  status  of  the 
Commonwealth's  rulemaking  granted 
under  the  authority  of  section  1 10  of  the 
Clean  Air  Act.  these  deficiencies  must 
be  corrected  in  the  final  1/M  SIP 
revision  prior  to  the  end  of  the  18- 
month  interim  period  granted  under  the 
National  Highway  Safety  Designation 
Act  of  1995: 

(1)  The  final  I/M  SIP  submittal  must 
detail  the  number  of  personnel  and 
equipment  dedicated  to  the  quality 
assiu^nce  program,  data  collection,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance,  on-road  testing  and  other 
necessary  functions  as  per  40  CFR 
51.354; 

(2)  liie  definition  of  light  duty  truck 
in  the  definitions  section  of  the  final 
Pennsylvania  I/M  regulation  must 
provide  for  coverage  up  to  9,000  pounds 
GVWR; 

(3)  The  final  Pennsylvania  I/M 
regulation  must  require  implementation 
of  the  final  full  stringency  emission 
standards  at  the  beginning  of  the  second 
test  cycle  so  that  the  state  can  obtain  the 
full  emission  reduction  program  credit 
prior  to  the  first  program  evaluation 
date; 

(4)  The  final  Pennsylvania  I/M 
regulation  must  require  a  real-time  data 
link  between  the  state  or  contractor  and 
each  emission  inspection  station  as  per 
40  CFR  51.358(b)(2); 

(5)  The  final  I/M  SIP  submittal  must 
provide  quality  control  requirements  for 
one-mode  ASM  (or  two-mode  ASM  if 
the  ConuDonwealth  opts  for  it); 

(6)  The  Pennsylvania  I/M  regulation 
must  only  allow  the  Commonwealth  or 
a  single  contractor  to  issue  waivers  as 
per  40  CFR  51.360(c)(1); 

(7)  The  final  I/M  SIP  submittal  must 
include  the  RFP,  or  other  legally 
binding  docmnent,  which  adequately 
addresses  how  the  private  vendor 
selected  to  perform  motorist  compliance 
enforcement  responsibilities  for  the 
Commonwealth's  program  will  comply 
with  the  requirements  as  per  40  CFR 
51.362; 

(8)  The  final  I/M  SIP  submittal  must 
include  the  RFP  that  adequately 


addresses  how  the  private  vendor  will 
comply  with  40  CFR  51.363,  a 
procediu«s  manual  which  adequately 
addresses  the  quality  assurance  program 
and  a  requirement  that  annual  auditing 
of  the  quality  assurance  auditors  will 
occur  as  per  40  CFR  51.363(d)(2); 

(9)  The  final  I/M  SIP  submittal  must 
include  provisions  to  maintain  records 
of  all  warnings,  civil  fines,  suspensions, 
revocations,  violations  and  penalties 
against  inspectors  and  stations,  per  the 
requirements  of  40  CFR  51.364; 

(10)  The  final  I/M  SlPj^fctoittal  must 
include  a  RFP,  or  otheiTlegally  binding 
docmnent,  which  adequately  addresses 
how  the  private  vendor  selected  by  the 
Commonwealth  to  perform  data 
collection  and  data  analysis  and 
reporting  will  comply  with  all  the 
requirements  of  40  CFR  51.365  and 
51.366; 

(11)  The  final  Pennsylvania  I/M 
regulation  must  require  that  emissions 
inspectors  complete  a  refi^sher  training 
course  or  pass  a  comprehensive  skill 
examination  prior  to  being  recertified 
and  the  final  SIP  revisions  must  include 
a  commitment  that  the  Commonwealth 
will  monitor  and  evaluate  the  inspector 
training  program  defivery,  per  the 
requirements  of  40  CFR  51.367; 

(12)  The  final  I/M  SIP  submittal  must 
include  a  RFP,  or  other  legally  binding 
dociunent,  which  adequately  addresses 
how  the  Commonwealth's  selected 
contractor  will  comply  with  the  public 
information  requirements  of  40  CFR 
51.368; 

(13)  The  Pennsylvania  I/M  regulation 
must  include  provisions  that  meet  the 
requirements  of  40  CFR  51.368(a)and 
51.369(b)  for  a  repair  faciUty 
performance  monitoring  program  plan 
and  for  providing  the  motorist  with 
diagnostic  information  based  on  the 
particular  portions  of  the  test  that  were 
failed;  and 

(14)  The  final  I/M  SIP  submittal  must 
contain  sufficient  information  to 
adequately  address  the  on-road  test 
program  resource  allocations,  methods 
of  analyzing  and  reporting  the  results  of 
the  on-road  testing  and  information  on 
staffing  requirements  for  both  the 
Commonwealth  and  the  private  vendor 
for  the  on-road  testing  program. 

(FR  Doc.  97-1846  Filed  1-27-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  20, 22, 24, 80.  and  90 
[GEN  DocKet  No.  93-252,  FCC  96-473] 

Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act 
Regarding  Regulatory  Treatment  of 
Mobile  Services 

AQENCY:  Federal  Commimications 
Commission. 

ACTION:  Final  rule,  petitions  for 
reconsideration. 

SUMMARY:  This  Order  on  partial 
reconsideration  of  the  Second  Report 
and  Order  implementing  Sections  3(n) 
and  332  of  the  Communications  Act  of 
1934  denies  two  petitions  for 
reconsideration  concerning  the  right  of 
cellular  resellers  to  interconnect  their 
switching  facilities  with  those  of 
facilities-based  cellular  carriers,  the 
Commission's  authority  to  defer 
decision  on  these  matters  to  a  separate 
proceeding,  and  interim  relief  with 
respect  to  the  reseller  switch  issue.  The 
action  is  taken  to  resolve  these  petitions. 
EFFECTIVE  DATE:  January  28. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
PhiUips.  (202)  418-1310,  Policy 
Division.  Wireless  Telecommunications 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Memorandum  Opinion 
and  Order  on  Partial  Reconsideration  of 
Second  Report  and  Order  in  ON  Docket 
No.  93-252,  FCC  96-473,  adopted 
December  11, 1996,  and  released 
December  20, 1996.  The  complete  text 
of  this  Memorandum  Opinion  and 
Order  is  available  for  inspection  and 
copjdng  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239).  1919  M  Street.  N.W..  Washington, 
D.C.,  and  also  may  be  purchased  fii^m 
the  Commission's  copy  contractor. 
International  Transcription  Service,  at 
(202)  857-3800,  2100  M  Street.  N.W., 
Suite  140.  Washington.  D.C.  20037. 

S)mopsis  of  the  Memorandum  Opinion 
and  Order 

1.  In  the  CMRS  Second  Report  and 
Order  (59  FR  18493.  April  19. 1994),  the 
Commission  determined  that  it  did  not 
have  a  sufficient  record  to  consider 
adequately  the  circumstances  in  which 
CMRS  providers  may  be  required  to 
provide  interconnection  to  other- 
carriers,  including  resellers. 
Recognizing  the  conflicting  claims  of 
affected  parties,  the  complexity  of  the 
issues  relating  to  interconnection,  and 
the  need  to  develop  a  more  thorough 
record  on  those  issues,  the  Commission  • 
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deferred  consideration  of  such  issues 
and  conunitted  to  begin  a  new 
rulemaking  proceeding  to  examine  them 
in  depth. 

2.  Petitioners  challenge  this  decision. 
One  argues  that  Section  6002(d)(3)(C)  of 
the  Budget  Act  requires  the  Commission 
to  promulgate  regulations  governing 
CMRS-to-CMRS  interconnection  no  later 
than  August  10, 1994.  Both  request  that 
questions  concerning  the  right  of 
cellular  resellers  to  interconnect  their 
own  switches  to  the  facilities  of  licensed 
cellular  carriers  and  their  right  to  obtain 
such  interconnection  under  reasonable 
terms  and  conditions  be  resolved  on 
reconsideration,  rather  than  deferred  for 
resolution  in  other  proceedings.  They 
argue  that  resellers'  interconnection 
ri^ts  must  be  determined  imder 
Section  201  of  the  Act,  and  that  cellular 
resellers  satisfy  criteria  established 
under  Section  201  to  justify  an  order  for 
interconnection,  i.e.,  that  the  request  be 
from  a  common  carrier,  and  that  the 
request  be  "necessary  or  desirable  to 
serve  the  public  interest." 

3.  The  Order  rejects  the  contention 
that  the  Budget  Act  requires  the 
Commission  to  adopt  rules  mandating 
CMRS-to-CMRS  interconnection  by 
August  10, 1994.  It  states  further  that 
the  express  language  of  the  statute 
imdercuts  the  Petitioners'  claim  that 
CMRS  providers  have  an  unqualified 
right  to  interconnect  with  CMRS 
providers.  Section  332(c)(1)(B)  provides 
that  the  Commission  act  "upon 
reasonable  request"  and  states  further 
that  nothing  in  that  section  "shall  be 
construed  as  a  limitation  or  expansion 
of  the  Commission's  authority  to  order 
interconnection  piusuant  to  [Section 
201  ofl  the  Act."  Under  Section  201.  the 
Commission  is  authorized  to  grant 
requests  for  interconnection  where, 
"after  opportunity  for  hearing,  (it  finds] 
such  action  necessary  or  desirable  in  the 
public  interest."  The  Order  points  out 
that  nothing  in  this  language  gives 
anyone  an  absolute  right  to 
interconnection.  It  concludes  therefrom 
that,  even  if  the  Commission  were 
required  to  adopt  rules  to  implement 
Section  332(c)(1)(B)  with  respect  to 
CMRS-to-CMRS  interconnection,  those 
rules  would  not  have  to  mandate  such 
interconnection  in  all  cases. 

4.  The  Order  also  states  that  the 
Commission's  decision  in  the  CMRS 
Second  Report  and  Order  to  review  the 
public  interest  aspects  of  CMRS-to- 
CMRS  interconnection  in  a  separate 
proceeding  is  not  only  consistent  with 
the  language  of  Sections  332  and  201, 
but  also  is  wholly  in  accord  with  its 
responsibiUty  and  authority  to  structure 
and  conduct  proceedings  efficiently. 
The  Order  notes  that  the  Commission 


initiated  a  comprehensive  examination 
of  interconnection  less  than  four  months 
after  releasing  the  CMRS  Second  Report 
and  Order,  and  that  it  later  issued  a 
Second  Notice  of  Proposed  Rulemaking 
(59  FR  37734.  July  25. 1994)  in  the  same 
docket,  examining  a  broad  range  of 
issues  concerning  CMRS 
interconnection  and  CMRS  resale, 
including  the  reseller  switch  issue.  The 
Order  denies  the  request  for  interim 
relief  implementing  the  reseller  switch 
proposal.  The  Order  notes  that,  during 
the  period  in  which  the  Commission  is 
developing  broad  interconnection 
poUcies  in  these  proceedings,  it  has 
explicitly  provided  resellers  (and 
others)  the  opportimity  to  file  fact- 
specific  complaints  concerning  CMRS- 
to-CMRS  interconnection  disputes, 
should  such  disputes  arise. 

Ordering  Clauses 

5.  Accordingly,  it  is  ordered,  that  the 
Petition  for  Reconsideration  of  the 
Second  Report  and  Order, 
Implementation  of  Sections  3(n)  and 
332  of  the  Communications  Act, 
Regulatory  Treatment  of  Mobile 
Services,  GN  Docket  No.  93-252,  filed 
jointly  by  Cellular  Service,  Inc.,  and 
ComTech,  Inc.,  and  that  portion  of  the 
Petition  for  Reconsideration  filed  by  the 
National  Wireless  Resellers  Association 
that  relates  to  the  right  of  cellular 
resellers  to  interconnect  with  facilities-  . 
based  cellular  carriers,  are  denied.  This 
action  is  taken  pursuant  to  Sections  4(i), 
4(j),  7(a).  201,  303(c),  303(f),  303(g), 
303(r),  332(c)  and  332(d)  of  the 
Commimications  Act  of  1934, 47  U.S.C. 
§§  154(i),  154(j),  157(a),  201,  303(c), 
303(f),  303(g).  303(r).  332(c),  332(d). 

List  of  Subjects 

47CFRPart20 

Commercial  mobile  radio  services. 
Radio. 

47  CFR  Part  22 

Public  mobile  services.  Radio. 

47  CFR  Part  24 

Personal  commimications  services. 
Radio. 

47  CFR  Part  80 

Maritime  services.  Radio. 

47  CFR  Part  90 

Private  land  mobile  services.  Radio. 
Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

[FR  Doc.  97-2008  Filed  1-27-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphartc 
Administration 

50  CFR  Part  648 

[Dodwt  No.  961114317-7008-42;  I.D. 
1029966] 

RIN064e-XX70 

Atlantic  Surf  Clam  and  Ocean  Quahog 
Rsheries;  1997  Fishing  Quotas 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  1997  fishing  quotas  for 

siuf  clams  and  ocean  quahogs. 

SUMMARY:  NMFS  issues  final  quotas  for 
the  Atlantic  surf  clam  and  ocean  quahog 
fisheries  for  1997.  These  quotas  are 
selected  from  a  range  defined  as 
optimiun  yield  (OY)  for  each  fishery. 
Tlie  intent  of  this  action  is  to  establish 
allowable  harvests  of  surf  clams  and 
ocean  quahogs  from  the  exclusive 
economic  zone  in  1997. 
EFFECTIVE  DATE:  January  1, 1997, 
through  December  31, 1997. 
ADDRESSES:  Copies  of  the  Mid-Atlantic 
Fishery  Management  Council's  analysis 
and  recommendations  and 
environmental  assessment  are  available 
bora  David  R.  Keifer,  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115. 
Federal  Building.  300  South  New  Street, 
Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
508-281-9104. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  directs  NMFS.  acting  on 
behalf  of  the  Secretary  of  Commerce 
(Secretary)  and  in  consultation  with  the 
Mid-Atlantic  Fishery  Management 
Council  (Council),  to  specify  quotas  for 
surf  clams  and  ocean  quahogs  on  an 
annual  basis  from  a  range  defined  by  the 
FMP  as  the  OY  for  each  fishery.  For  surf 
clams,  the  quota  must  fall  within  the  OY 
range  of  1.85  million  bushels  (mil.  bu.) 
(652,000  hectoliters  (hL))  to  3.4  mil.  bu. 
(1.2  mil.  hL).  For  ocean  quahogs,  the 
quota  must  fall  within  the  OY  range  of 
4  mil.  bu.  (1.4  mil.  hL)  to  6  mil.  bu.  (2.1 
mil.  hL).  Further,  the  Council  follows 
the  policy  that  the  quotas  selected 
should  allow  fishing  to  continue  at  that 
level  for  at  least  10  years  for  surf  clams 
and  30  years  for  ocean  quahogs.  While 
staying  within  these  constraints,  the 
quotas  are  also  to  be  set  at  a  level  that 
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would  meet  the  estimated  annual 
demand. 

Amendment  9  to  the  FMP  (61  FR 
50807,  September  27, 1996)  revised 
overfishing  definitions  for  surf  clams 
and  ocean  quahogs.  Overfishing  was 
previously  defined  for  both  species  in 
terms  of  actual  yield  levels.  That  is, 
overfishing  was  defined  as  harvests  in 
excess  of  the  quota  levels  specified. 
However,  that  definition  did  not 
incorporate  biological  considerations  to 
protect  against  overfishing.  The 
overfishing  definitions  contained  in 
Amendment  9  are  fishing  mortality  rates 
of  F2o%  (20  percent  of  maximiun 
spawning  potential  (MSP))  for  siu^ 
clams  and  F2o%  (25  percent  of  MSP)  for 
ocean  quahogs.  These  leveb  equate  to 
annual  exploitation  rates  of  15.3  percent 
for  surf  clams  and  4.3  percent  for  ocean 
quahogs. 

This  action  establishes  a  surf  clam 
quota  of  2.565  mil.  bu.  (1.36  mil.  hL) 
and  an  ocean  quahog  quota  of  4.317  mil. 
bu.  (2.292  mil.  hL)  for  the  1997 
fisheries.  The  1997  surf  clam  quota  is 
identical  to  the  1996  quota,  and  the 
1997  ocean  quahog  quota  represents  a  3- 
percent  reduction  bom  the  1996  quota. 


These  quotas  established  by  ^4MFS  on 
behalf  of  the  Secretary  are  imchanged 
bom  the  proposed  quotas  published  in 
the  Federal  Register  on  November  26, 
1996  (61  FR  60074).  The  proposed  rule 
contains  details  concerning  these  quota 
reconunendations  that  are  not  repeated 
here. 

Final  1997  Surf  Clam/CXjean 
Quahog  Quotas 


Fishery 

1996  final 

quotas  (mil. 

bu.) 

1996  final 

quotas  (mil. 

hL) 

Surf  clam 

2,565.000 
4.317,000 

1  362  000 

Ocean  quahog  .. 

2,292,000 

Comments 

No  comments  were  received  during 
the  public  comment  period. 

Qassification 

This  action  is  authorized  by  50  CFR 
part  648  and  is  exempt  from  review 
under  E.O.  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  certified  to  the  Qiief 


Counsel  for  Advocacy  of  the  Small 
Business  Administration  at  the 
proposed  rule  stage  that  these  fishing 
quotas  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared.  Details  concerning  this 
certification  were  provided  in  the 
proposed  rule  and  are  not  repeated  here. 

Pursuant  to  5  U.S.C.  553(d)(3).  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  finds  for  good  cause  that  a  delay 
in  the  effective  date  is  imnecessary 
because  this  rule  does  not  impose  a 
burden  on  the  fishery,  as  it  only 
establishes  year-long  quotas  to  be  used 
for  the  sole  purpose  of  closing  the 
fishery  when  the  quotas  are  reached. 
Therefore,  it  is  unnecessary  to  delay  this 
rule's  effectiveness  for  30  days. 

Authority:  16  U.S.C.  1601  et  seq. 
Dated:  January  16, 1997. 
RoUand  A.  Schmitten. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-2046  Filed  1-23-97;  3:37  pm) 
BtLUNG  CODE  3S10-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tfte  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maldng  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  882 
[Docket  No.  93N-0027] 

Neurological  Devices;  Effective  Date  of 
Requirement  for  Premarfcet  Approval 
of  Cranial  Electrotherapy  Stimulators 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a 
proposed  rule  to  revoke  a  regulation 
requiring  that  a  premarket  approval 
application  (PMA)  or  a  notice  of 
completion  of  a  product  development 
protocol  (PDF)  b«  submitted  for  the 
cranial  electrotherapy  stimulator  (CES), 
a  medical  device.  This  action  is  being 
taken  in  order  that  FDA  may  reconsider 
whether  the  CES  device  may  be 
reclassified  from  class  III  (premarket 
approval)  into  class  n  (special  controls) 
or  class  I  (general  controls). 
DATES:  Written  comments  by  February 
12, 1997.  FDA  intends  that  any  final 
rule  that  may  issue  based  on  this 
proposal  become  efiiective  on  the  date  of 
its  publication  in  the  Federal  Register. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan,  Center  for  Devices 
and  Radiological  Health  (HFZ-21S), 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
827-2974. 
SUPPLEMENTARY  INF0RMATK3N: 

I.  Background 

In4he  Federal  Register  of  September 
4, 1979  (44  FR  51770),  FDA  published 
a  final  rule  classifying  the  CES  device 
into  class  in  (premarket  approval).  This 
regulation  was  codified  in  §  882.5800 


(21  CFR  882.5800).  Section  882.5800 
applies  to:  (1)  Any  CES  that  was  in 
commercial  distribution  before  May  28, 
1976,  the  date  of  enactment  of  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub  L.  94-295);  and 
(2)  any  device  that  FDA  has  found  to  be 
substantially  equivalent  to  the  CES  and 
that  has  been  marketed  on  or  after  May 
28, 1976. 

In  the  Federal  Register  of  August  31, 
1993  (58  FR  45865),  FDA  published  a 
proposed  rule  to  require  the  filing  of  a 
PMA  or  notice  of  completion  of  a  PDF 
for  the  CES,  imder  section  515(b)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360e(b)).  In 
accordance  with  section  515(b)(2)(A)  of 
the  act  (21  U.S.C.  360c(b)(2)(A)).  FDA 
included  in  the  preamble  to  the 
proposal  the  agency's  proposed  findings 
with  respect  to  the  degree  of  risk  of 
illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
device  to  meet  the  premarket  approval 
requirements  of  the  act  and  the  benefits 
to  the  public  from  the  use  of  the  device 
(58  FR  45865  at  45867).  The  primary 
concern  expressed  in  the  preamble  to 
the  proposed  rule  was  the  varying  and 
contradictory  results  in  investigations 
concerning  the  effectiveness  of  the  CES 
device.  FDA's  conclusion  at  that  time 
was  that:  "FDA  believes  that  CES' 
should  undergo  premarket  approval  to 
establish  effectiveness  for  any  intended 
use  and  to  determine  whether  the 
benefits  to  the  patient  are  sufficient  to 
outweigh  any  risk"  (58  FR  45865  at 
45868). 

The  August  31. 1993,  proposed  rule 
also  provided  an  opportunity  for 
interested  persons  to  submit  comments 
on  the  proposed  rule  and  the  agency's 
proposed  findings.  Under  section 
515(b)(2)(B)  of  the  act,  FDA  also 
provided  an  opportunity  for  interested 
persons  to  request  a  change  in  the 
classification  of  the  device  based  on 
new  infonnation  relevant  to  its 
classification.  Any  petition  requesting  a 
change  in  the  classification  of  the  CES 
was  required  to  be  submitted  by 
September  15, 1993.  The  comment 
period  closed  on  November  1, 1993. 

FDA  received  two  petitions  requesting 
a  change  in  the  classification  of  the 
device  from  class  m  to  class  II.  FDA 
reviewed  the  petitions  and  found  them 
to  be  deficient  based  on  a  lack  of  new 
information  relevant  to  the  device's 
classification.  Each  petitioner  w^s  sent 


a  deficiency  letter  dated  February  4, 
1994,  requesting  a  response  to  the 
reported  deficiencies.  Neither  petitioner 
responded  to  the  letter.  Accordingly,  the 
petitioners  were  notified  on  August  23, 

1994,  that  the  petitions  were  deemed 
closed. 

In  the  Federal  Register  of  August  24, 
1995  (60  FR  43967),  FDA  issued  a  final 
rule  to  require  the  submission  of  a  PMA 
or  notice  of  completion  of  a  PDF  for  the 
CES  device.  In  that  Federal  Register 
document,  FDA  also  published  a  final 
order  denying  the  petitions  to  reclassify 
the  device.  One  PMA  was  submitted 
and  filed  for  the  device.  FDA  has  since 
become  aware  of  additional  information 
relevant  to  the  possible  reclassification 
of  the  CES  device  from  class  ni  to  class 
n  or  class  I.  Accordingly,  FDA  is 
proposing  to  revoke  the  August  24, 

1995,  final  rule.  Revocation  of  the  final 
rule  is  necessary  if  FDA  is  to  pursue 
possible  reclassification  of  the  device 
without  a  break  in  commercial 
distribution.  This  is  because,  under  the 
August  24, 1995,  final  rule,  devices 
which  are  not  subject  to  an  approved 
PMA  on  or  before  January  28,  1997,  are 
deemed  adulterated. 

FDA  believes  that  it  Is  more 
appropriate  to  invoke  the  procedures 
under  section  515(1)  of  the  act  for  this 
device.  Under  that  section,  FDA  would 
issue  an  order  requiring  manufacturers 
of  CES  devices  to  submit  to  FDA 
information  concerning  the  safety  and 
effectiveness  of  the  device.  FDA  would 
then  review  the  infonnation  submitted 
in  response  to  this  order  and  any  other 
information  available  to  FDA  and 
determine  whether  to  reclassify  the 
device  into  class  II  or  class  I.  If  FDA 
were  to  decide  not  to  reclassify  the 
device,  it  would  publish  a  new 
proposed  rule  under  section  515(b)  of 
the  act  to  require  the  submission  of 
PMA's. 

n.  Comments 

Comments  on  the  proposed 
revocation  must  be  submitted  by 
February  12. 1997.  In  accordance  with 
10.40(b)(2)  (21  CFR  10.40(b)(2)).  FDA 
has  decided  that  there  is  good  cause  to 
shorten  the  usual  comment  period  for 
the  proposed  revocation  of  the  August 
24, 1995,  final  rule  for  several  reasons. 

First,  a  longer  comment  period  oa  the 
revocation  is  impracticable.  In 
accordance  with  section  515(d)(l)(B)(i) 
of  the  act,  the  agency's  decision  to  either 
approve  or  deny  premarket  approval 
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applications  for  this  device  must  be 
issued  no  later  than  January  28, 1997. 
As  long  as  the  August  24. 1995,  &)al 
rule  remains  in  e^ct.  devices  not 
subject  to  approved  premarket  approval 
applications  on  that  date  would  be 
adulterated  under  section  501(f)(1)  of 
the  act  (21  U.S.C  351(f)(1)).  It  is  not 
possible  for  the  agency  to  propose 
revocation  of  the  August  24, 1995,  final 
rule,  offer  a  lengthy  opportunity  for 
commmt  on  the  proposed  revocation, 
and  issue  a  final  revocation  by  January 
28, 1997.  Therefore,  the  agency  has 
concluded  that  it  is  impracticable  to 
offer  a  conunent  period  of  longer  than 
15  days  on  the  proposed  revocation  of 
the  August  24, 1995,  final  rule.  Even 
with  a  shortened  comment  period,  the 
agency  will  not  be  able  to  issue  a  final 
revocation  prior  to  that  date. 
Accordingly,  the  agency  intends  to 
exercise  its  enforcement  discretion  not 
to  take  regulatory  action  against  the 
device  during  the  short  time  it  expects 
it  will  take  to  complete  this  rulemaking. 

Second,  a  longer  comment  period 
would  be  contrary  to  the  public  interest. 
For  the  reasons  discussed  above,  the 
agency  has  concluded  that  it  is  more 
appropriate  to  invoke  the  procedures  in 
section  515(i)  of  the  act  for  this  device. 
It  is  possible  that,  as  a  result  of  those 
procedures,  the  device  may  be 
reclassified  and  not  subject  to  premarket 
approval  at  all.  A  lengthy  comment 
period  would  prevent  the  revocation 
from  becoming  effective  in  time  to 
ensure  continuity  of  regulation. 
Moreover,  removal  of  the  device  from 
the  market  prior  to  full  consideration  of 
the  information  that  would  be  obtained 
under  section  515(i)  of  the  act  would 
cause  great  disruption  to  both  users  and 
manufacturers  of  the  device  and  would 
have  financial  consequences.  Therefore, 
the  agency  has  concluded  that  it  is  in 
the  public  interest  to  shorten  the 
comment  period  on  this  proposed 
revocation  to  15  days. 

Finally,  the  issues  presented  by  the 
proposed  revocation  are,  essentially,  the 
same  issues  presented  by  the  proposed 
rule  to  require  premarket  approval 
applications  for  this  device.  The  agency 
received  no  comments  expressing 
urgency  that  the  device  be  subjected  to 
premarket  approval  requirements. 
Further,  the  original  classification  panel 
recommended  that  the  CES  be 
considered  a  low  priority  for  requiring 
premarket  approval  (43  FR  55640: 
November  28, 1978).  FDA  beUeves, 
therefore,  that  the  shorter  comment 
period  will  not  deprive  interested 
persons  of  the  opportunity  to  express 
their  views  on  the  proposed  revocation. 

For  the  reasons  discussed  above,  a 
comment  period  of  longer  than  15  days 


would  be  impracticable  and  contrary  to 
the  public  interest.  Therefore,  FDA 
concludes  that  there  is  good  cause  for 
shortening  the  comment  period  on  the 
proposed  revocation  of  the  August  24, 
1995,  final  rule  to  15  days. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866,  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
im{>acts;  and  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Orider.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  this  proposed  rule,  if 
finalized,  will  allow  FDA  to  review 
information  about  these  devices  and 
determine  the  least  biuxlensome  degree 
of  control  needed  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  CES  device,  the  agency  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

V.  Request  for  Comments 

Interested  persons  may,  on  or  before 
February  12, 1997  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 


above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  882 

Medical  devices. 

Therefore  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  882  be  amended  as  follows: 

PART  882— NEUROLOGICAL  DEVICES 

1.  The  authority  citation  for  part  882 
continues  to  read  as  follows: 

Audiority:  Sees.  501,  510,  513,  SIS,  520, 
701  of  the  Federal  Food,  Drug  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360), 
371). 

2.  Section  882.5800  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  882.5800   Cranial  electrottMrapy 
stimulator. 


(c)  Date  PMA  or  notice  of  completion 
of  a  PDP  is  required.  No  effective  date 
has  been  established  of  the  requirement 
for  premarket  approval.  See  §882.3.. 

Dated:  January  22, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc.  97-1929  Filed  1-27-97;  8:45  am) 
MLUNQ  CODE  41S»41-F 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[REQ-209803-Oq 

RIN  1545-AUOe 

Magnetic  Media  Filing  Requirements 
for  Information  Returns;  Hearing 
Cancellation 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  proposed  regulations. 

SUMMARY:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  Income  Tax 
Regulations  relating  to  the  requirements 
for  filing  information  returns  on 
magnetic  media  or  in  other  machine- 
readable  form  imder  section  6Qll(e)  of 
the  Internal  Revenue  Code. 

DATES:  The  public  hearing  originally 

scheduled  for  Wednesday,  February  5, 

1997,  beginning  at  10:00  a.m.  is 

cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
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Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190.  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  section  6011(e)  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday,  October  10, 1996 
(61 FR  53161),  announced  that  the 
public  hearing  on  proposed  regulations 
under  section  6011  of  the  Internal 
Revenue  Code  would  be  held  on 
Wednesday,  February  5, 1997, 
beginning  at  10:00  a.m.,  in  the 
Commissioner's  Conference  Room, 
Room  3313,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW. 
Washington,  D.C. 

The  public  hearing  scheduled  for 
Wednesday,  February  5, 1997,  is  cancelled. 
Cynthia  E.  Grigsby, 
Chief.  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-2069  Filed  1-27-97;  8:45  am) 
BILLING  CODE  4S30-01-U 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2704 

Implementation  of  Equal  Access  to 
Justice  Act  in  Commission 
Proceedings 

AGENCY:  Federal  Mine  Safety  and  Health 
Review  Commission. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  The  Federal  Mine  Safety  and 
Health  Review  Commission  previously 
published,  on  December  19, 1996  (61  FR 
66961),  proposed  revisions  to  its  rules 
providing  for  the  award  of  attorneys' 
fees  and  other  expenses  under  the  Equal 
Access  to  Justice  Act,  5  U.S.C.  504.  The 
period  for  comments  to  the  proposed 
rules  was  set  to  end  on  January  21, 
1997.  A  request  was  made  that  the 
comment  period  be  extended  and  the 
Commission  has  agreed  to  do  so. 
DATES:  Comments  should  be  received  by 
February  3, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
Richard  L.  Baker,  Executive  Director, 
Federal  Mine  Safety  and  Health  Review 
Commission.  1730  K  Street,  NW,  6th 
Floor,  Washington,  DC  20006.  For  the 
convenience  of  persons  who  will  be 
reviewing  the  comments,  it  is  requested 
that  commenters  provide  an  original 
and  three  copies  of  their  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman,  General 
Counsel,  Office  of  the  General  Counsel, 
1730  K  Street,  NW.  6th  Floor, 


Washington,  DC  20006,  telephone:  202- 
653-5610  (202-566-2673  for  TDD 
Relay).  These  are  not  toll-free  numbers. 

Issued  this  22nd  day  of  )anuary,  1997  at 
Washington,  D.C. 
Mary  Lu  Jordan, 

Chairman,  Federal  ^4ine  Safety  and  Health 
Review  Commission. 

[FR  Doc.  97-1945  Filed  1-27-97;  8:45  am] 
BILLma  CODE  STSS-OI-P-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  806b 
[Air  Force  Reg.  12-35] 

Air  Force  Privacy  Act  Program 

AGENCY:  Department  of  the  Air  Force. 

DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  amend  its  Privacy  Act 
regulations  to  add  an  exemption  for  a 
system  of  records  identifled  as  Fill  AF 
JA  B,  Courts-Martial  and  Article  15 
Records. 

DATES:  Comments  must  be  received  on 
or  before  March  31, 1997,  to  be 
considered  by  this  agency. 
ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager,  HQ 
USAF/SCMI,  1250  Air  Force  Pentagon. 
Washington,  DC  20330-1250. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  12866.  It  has  been  determined 
that  this  Privacy  Act  proposed  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act.  It  has  been 
determined  that  this  Privacy  Act 
proposed  rule  for  the  Department  of 
Defense  does  not  have  signiRcant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  is 
concerned  only  with  the  administration 
of  Privacy  Act  systems  of  records  within 
the  Department  of  Defense. 
Paperwork  Reduction  Act.  It  has  been 
determined  that  this  Privacy  Act 


proposed  rule  for  the  Department  of 
Defense  imposes  no  information 
requirements  beyond  the  Department  of 
Defense  and  that  the  information 
collected  within  the  Department  of 
Defense  is  necessary  and  consistent 
with  5  U.S.C.  552a,  known  as  the 
Privacy  Act,  and  44  U.S.C.  Chapter  35. 

List  of  subiects  in  32  CFR  part  806b 

Privacy. 

Accordingly,  32  CFR  part  806b  is 
proposed  to  be  amended  as  follows: 

PART  806b  -  AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
Part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L  93-579,  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Appendix  C  to  Part  806b  is 
proposed  to  be  amended  by  adding 
paragraph  (b)(20)  as  follows: 

Appendix  C  to  Part  806b-General  and 
specific  exemptions. 

***** 

b.  Specific  exemptions.  *  '  * 

(20)  System  identifier  and  name:  Fill 
AF  JA  B,  Courts-Martial  and  Article  15 
Records. 

(i)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(j)(2)  from  the  following 
subsection  of  5  U.S.C.  552a(c)(3).  (c)(4). 
(d).  (e)(1).  (e)(2),  (e)(3),  (e)(4)(G).  (H)  and 
(I),  (e)(5).  (e)(8),  (f),  and  (g). 

(ii)  Exemption.  Portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  from  the  following 
subsection  of  5  U.S.C.  552a(c)(3).  (d). 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (0- 

(iii)  Authority:  5  U.S.C.  552a(j)(2)  and 
(k)(2). 

(iv)  Reason:  (l)From  subsection  (c)(3) 
because  the  release  of  the  disclosure 
accountings  for  disclosures  pursuant  to 
the  routine  uses  published  for  this 
system,  would  permit  the  subject  of  a 
criminal  investigation  or  matter  under 
investigation  to  obtain  valuable 
information  concerning  the  nature  of 
that  investigation  which  will  present  a 
serious  impediment  to  law  enforcement. 

(2)  From  subsection  (c)(4)  because  an 
exemption  is  being  claimed  for 
subsection  (d).  this  subsection  will  not 
be  applicable. 

(3)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 
of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 
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(4)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violation  of  laws  or  dvil 
obhgations  of  others  not  relating  to  an 
active  case  or  matter.  In  the  interests  of 
efiective  law  enforcement,  it  is 
necessary  that  this  information  be 
retained  since  it  can  aid  in  establishing 
patterns  of  activity  and  provide  valuable 
leads  for  other  agencies  and  future  cases 
that  may  be  brought. 

(5)  From  subsection  (e)(2)  because  in 
a  criminal  investigation  the  requirement 
that  information  be  collected  to  the 
greatest  extent  possible  from  the  subject 
individual  would  present  a  serious 
impediment  to  law  enforcement  in  that 
the  subject  of  the  investigation  would  be 
placed  on  notice  of  the  existence  of  the 
investigation  and  would  therefore  be 
able  to  avoid  detection. 

(6)  From  subsection  (e)(3)  because  the 
requirement  that  individuals  supplying 
information  be  provided  with  a  form 
stating  the  requirements  of  subsection 
(e)(3)  would  constitute  a  serious 
impediment  to  law  enforcement  in  that 
it  could  compromise  the  existence  of  a 
confidential  investigation,  reveal  the 
identity  of  confidential  soiirces  of 
information  and  endanger  the  life  and 
physical  safaty  of  confidential 
informants. 

(7)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  exempt 
from  individual  access  pursuant  to 
subsections  (j)  and  (k)  of  the  Privacy  Act 
of  1974. 

(8)  From  subsection  (e)(4)(I)  because 
the  identity  of  specific  sources  must  be 


withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
informfition.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(9)  From  subsection  (e)(5)  because  in 
the  collection  of  information  for  law 
enforcement  purposes  it  is  impossible  to 
determine  in  advance  what  information 
is  accurate,  relevant,  timely,  and 
complete.  With  the  passage  of  time, 
seemingly  irrelevant  or  untimely 
information  may  acquire  new 
significance  as  further  investigation 
brings  new  details  to  light  and  the 
accvuacy  of  such  information  can  only 
be  determined  in  a  court  of  law.  The 
restrictions  of  subsection  (e)(5)  would 
restrict  the  ability  of  trained 
investigators  and  intelligence  analysts  to 
exercise  their  judgment  in  reporting  on 
investigations  and  impede  the 
development  of  intelligence  necessary 
for  effective  law  enforcement. 

(10)  From  subsection  (e)(8)  because 
the  individual  notice  requirements  of 
subsection  (e)(8)  could  present  a  serious 
impediment  to  law  enforcement  as  this 
could  interfere  with  the  ability  to  issue 
search  authorizations  and  could  reveal 
investigative  techniques  and 
procedures. 

(11)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(12)  From  subsection  (g)  because  this 
system  of  records  is  compiled  for  law 
enforcement  purposes  and  has  been 


exempted  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(13)  Consistent  with  the  legislative 
purpose  of  the  r*rivacy  Act  of  1974,  the 
Department  of  the  Air  Force  vnll  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Air  Force's  Privacy  Regulation,  but 
will  be  limited  to  the  extent  that  the 
identity  of  confidential  sources  will  not 
be  compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
natiue  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 
•        *        •    '    •       • 

Dated:  Januaiy  21, 1997. 

L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
[PR  Doc.  97-1803  Filed  1-27-97;  8:45  am) 
BIUMQ  CODE  S00O-e4-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabte  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
nJngs,  delegations  of  authority,  fing  of 
petitions  and  appications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapaetion 
SarvIca 

[Docket  No.  M-100-1] 

Notica  of  Raquaat  for  Extanalon  of  a 
Currantly  Approvad  hifonnation 
Collaction 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Approved  information 
collection  extension;  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  ail  extension  of  a  currently 
approved  information  collection  in 
support  of  current  review  and  revision 
of  the  standards  for  marine  mammals  in 
the  Animal  Welfare  Act  regulations. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  31, 1997  to  be 
assiired  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimis  the  burden  (such  as  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology), 
or  any  other  aspect  of  this  collection  of 
information  to:  Docket  No.  96-100-1. 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  suite  3C03, 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  send  an  original  and  three 
copies,  and  state  that  your  comments 
refer  to  Docket  96-100-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Indepoidence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facihtate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION:  For 
information  regarding  the  support  of 


current  review  and  revision  of  the 
Animal  Welfare  Act  regulations  and 
standards  for  marine  mammals,  contact 
Dr.  Barbara  Kohn.  Senior  Staff 
Veterinarian,  Animal  Care,  APHIS,  4700 
River  Road.  Unit  84,  Riverdale,  MD 
20737-1234.  (301)  734-7833.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Ms. 
Cheryljenkins,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
5360. 

SUPPI.ENCNTARY  INFORMATION: 
Title:  Animal  Welfare. 

0MB  Number:  0579-01 15. 

Expiration  Date  of  Approval:  March 
31, 1998. 

Type  of  Request:  Extension  of  a 
currently  approved  in&imaticm 
collection. 

Abstract:  The  Animal  Welfare  Act 
(the  Act)  regulations  and  standards  have 
been  promulgated  to  promote  and 
ensiue  the  humane  care  and  treatment 
of  regulated  animals  imder  the  Act.  Title 
9,  part  3,  subpart  E,  of  the  Code  of 
Federal  Regulaticms  (CFR)  addresses 
specific  care  and  hanHling  regulations 
for  marine  mammals.  The  Animal  and 
Plant  Health  hispection  Service  (APHIS) 
initiated  review  and  revision  of  subpart 
E  through  use  of  negotiated  rulemaking. 
Consensus  language  for  §§  3.104(b) 
through  3.104(f)  was  not  agreed  upon 
during  the  negotiated  rulemaking 
process.  In  order  to  develop  revised 
regulatory  language  concerning  space 
requirements  and  supporting  economic 
analysis,  APHIS  needs  accurate,  up-to-  - 
date  information  on  the  current  space 
provided  at  all  regulated  marine 
mammal  faciUties.  It  is  proposed  that 
APHIS  inspectors  collect  enclosure 
dimensiqns  and  inventory  marine 
mammal  fiadlities  at  that  time  to  aid  the 
Agency  in  developing  a  proposed  rule 
for  space  requirements  and  the 
sumiorting  economic  analysis. 

The  above  information  collection  does 
not  mandate  the  use  of  any  official 
government  form  or  place  any 
additional  burden  on  the  public. 

The  information  collection  of  9  CFR 
part  3,  subpart  E,  is  necessary  to  enforce 
regulations  intended  to  ensiire  the 
humane  care  and  treatment  of  marine 
mammals. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  pn^>osed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.5  hours  per 
respcmse. 

Respondents:  USDA  Ucensed/ 
registered  marine  mammal  facihty 
representatives. 

Estimated  Number  of  Respondents: 
135. 

Estimated  Numbers  of  Responses  per 
Respondent:  1. 

EOimated  Total  Annual  Burden  on 
Respondents:  68  hours. 

Ml  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval  of  the  information 
collection. 

Done  in  Washington,  DC.  thi<  22nd  day  of 
January  1997. 

DonaM  W.  Ladwii«Br. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[PR  Doc  97-2039  Filed  1-27-97;  8:45  am) 
■LUNQ  OOOC  M19-M-# 


DEPARTMENT  OF  COMMERCE 

Foraign-TrBda  Zonaa  Board 
[OrdarNcSST] 

Expanalon  of  Foralgn*Trada  Zona  105 
Providanoa/Warwicfc,  Rhoda  Mand 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
State  of  Rhode  Island  Department  of 


ITadaral    Daoiata*    /    \7n1      Al      Kir,      10     /    T. 
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Economic  Development  (now  the  Rhode 
Island  Economic  Development 
Corporation),  grantee  of  Foreign-Trade 
2^ne  105,  for  authority  to  expand 
Foreign-Trade  Zone  105  to  include  a  site 
at  the  Airport  Business  Center  in 
Warwick,  Rhode  Island,  was  filed  by  the 
Board  on  November  2, 1995  (FTZ 
Docket  69-95,  60  FR  57216, 11/14/95); 
and. 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 

Tlations;  and, 
hereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  pubUc 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  appUcation  to  expand  FTZ  105  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC.  this  17th  day  of 
January  1997. 

Robert  S.  LaRussa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  ft,. 

Executive  Secretary. 

(FR  Doc.  97-2051  Filed  1-27-97;  8:45  am] 

MLUNQ  C00€  3610-06-P 


[Order  No.  866] 

ExfMnsion  of  Foreign-Trade  Zone  94, 
Laredo,  Texas 

Pursuant  to  its  authority  imder  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  from  the  City 
of  Laredo,  Texas,  grantee  of  Foreign- 
Trade  Zone  94,  for  authority  to  expand 
Foreign-Trade  Zone  94  to  include  an 
additional  site  in  the  Laredo  area,  was 
filed  by  the  Board  on  February  21. 1996 
(FTZ  Docket  14-96,  61  FR  8237,  3/4/96); 
and. 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  Uie  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 


that  the  proposal  is  in  the  public 
interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  94  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  standard 
2,000-acre  activation  limit. 

Signed  at  Washington,  DC,  this  17th  day  of 
January  1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration;  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

(FR  Doc.  97-2050  Filed  1-27-97;  8:45  am] 

BajJNQCOOC  3610-OS-P 


International  Trade  Administration 

[A-427-801,  A-428-801.  A-475-601.  A-688- 
804,  A>485-801,  A-669-801.  A-401-801,  A- 
412-801] 

Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  From  France, 
Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom;  Extension  of  Time  Limit  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTKM:  Notice  of  extension  of  time  limit 
of  antidumping  duty  administrative 
reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
Umit  for  the  preliminary  results  in  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearing  (other  than  tapered  roller 
bearings)  from  France,  Germany,  Italy, 
Jajian.  Romania,  Singapore,  Sweden, 
and  the  United  Kingdom,  covering  the 
period  May  1, 1995,  through  April  30, 
1996.  The  Department  has  determined 
that  it  is  not  practicable  to  complete 
these  reviews  within  the  time  limits 
mandated  by  Section  751(a)(3)(A)  of  the 
Tariff  Act  of  1930  (the  Tariff  Act),  as 
amended. 

EFFECTIVE  DATE:  January  28, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Campbell  or  Richard  Rimlinger,  Import 
Administration.  International  Trade 
Administration,  U.S.  Dejiartment  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230, 
telephone:  (202)  482-4733. 


SUPPLEMENTARY  INFORMATION 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effiective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Roimd  Agreements  Act. 

Background 

On  June  20, 1996,  the  Department 
initiated  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  (AFBs)  from 
France,  Germany,  Italy,  Japan,  Romania, 
Singapore,  Sweden,  and  the  United 
Kingdom,  covering  the  period  May  1, 
1995.  through  April  30, 1996  (61  FR 
31506).  In  our  notice  of  initiation  we 
stated  that  we  intended  to  issue  the 
preliminary  results  of  these  reviews  not 
later  than  January  31, 1997. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Tariff  Act 
requires  the  Department  to  issue 
preliminary  results  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 

We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  of  these 
reviews  within  245  days  because  the 
reviews  involve  collecting  and 
analyzing  data  for  a  large  voliune  of  U.S. 
sales.  In  addition,  we  must  address 
complicated  issues  related  to  cost  of 
production,  level  of  trade,  expense 
allocations  and  duty  absorption.  See 
Memorandum  from  Deputy  Assistant 
Secretary  for  AD/CVD  Enforcement  to 
Acting  Assistant  Secretary  for  Import 
Administration,  January  14, 1997,  on 
file  in  Room  B-099  at  the  Department. 

Accordingly,  we  are  extending  the 
deadline  for  issuing  the  preliminary 
results  of  these  reviews.  We  intend  to 
issue  the  preliminary  results  of  these 
reviews  by  March  31, 1997.  We  will 
issue  the  final  results  of  reviews  within 
120  days  after  publication  of  the 
preliminary  results.  This  extension  is  in 
accordance  with  section  751(a)(3)(A)  of 
the  Tariff  Act. 

Dated:  January  20, 1997. 

Baibara  R.  Stafford, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

(FR  Doc.  97-2052  Filed  1-27-97;  8:45  am] 
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A-633-810 

Stainless  Stsel  Bar  From  India:  Final 
Results  of  New  Shipper  Antidumping 
Duty  Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  or  Todd  Hansen,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-2815  or  482-1276, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Deiiartment's  regulations  are  to  the 
cuirrent  regiUations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Summary 

On  October  22, 1996,  the  Department 
of  Commerce  (the  Department) 
published  the  preliminary  results  of  the 
new  shipper  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  India  (61  FR  54774).  The 
review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  for 
the  period  February  1, 1995  through 
July  31, 1995.  These  manufactiuers/ 
exporters  are  Akai  Asian  Ltd.  ("Akai") 
and  Viraj  Impoexpo  Ltd.  ("Viraj").  The 
Department  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  foimd  no  basis  to  modify  our 
preliminary  results,  therefore,  we  have 
adopted  the  preliminary  results  of  this 
review  to  be  the  final  results,  as  well. 

Scope  of  the  Review 

For  piuposes  of  this  administrative 
review,  the  term  "stainless  steel  bar" 
means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-roUed,  forged,  tiuned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  ground,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares). 


triangles,  hexagons,  octagons,  or  other 
convex  polygons.  Stainless  steel  bar 
includes  cold-finished  stainless  steel 
bars  that  are  turned  or  ground  in  straight 
lengths,  whether  produced  from  hot- 
rolled  bar  or  from  straightened  and  cut 
rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  s{>ecified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  {i.e..  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  have  a  width  which  exceeds 
150  mm  and  measiues  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  imiform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

Tae  stainless  steel  bar  subject  to  this 
administrative  review  is  curienUy 
classifiable  under  subheadings^ 
7222.11.0005,  7222.11.0050. 
7222.19.0005,7222.19.0050, 
7222.20.0005,  7222.20,0045, 
7222.20.0075,  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Altiiough  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Interested  Party  Comments 

In  accordance  with  19  CFR  353.38,  we 
gave  interested  parties  an  opportunity  to 
comment.  We  received  written 
comments  frtim  petitioners  and  both 
responding  companies. 

Comment  1 

Petitioners  claim  that  Viraj  had  only 
one  small  shipment  during  the  POR 
which,  in  petitioners'  view,  was 
intended  to  allow  Viraj's  U.S.  customer 
to  test  or  evaluate  the  merchandise. 
According  to  petitioners,  the  balance  of 
the  order  was  not  to  be  shipped  until 
the  U.S.  customer  indicated  its  approval 
of  the  initial  shipment.  Petitioners  claim 
that,  in  view  of  die  circumstances 
surroimding  this  first  shipment,  it  is 
clear  that  it  was  not  a  normal 
commercial  shipment.  Therefore, 
because  Viraj  made  no  other  shipments 
during  the  POR,  it  does  not  quaUfy  as 
a  new  shipper. 

Viraj  clauns  that,  because  it  was  a 
new  producer,  U.S.  buyers  were  not 
familiar  with  its  product.  The  first  small 
shipment  was  made  at  the  customer's 
request  to  enable  it  to  maricet  the  goods 
in  the  United  States.  Viraj  also  states 


that  during  verification,  no  evidence 
was  found  to  indicate  that  the  balance 
of  the  order  was  in  any  way  contingent 
on  the  U.S.  customer's  acceptance  of  the 
initial  shipment. 

DOC  Position 

While  the  purchase  order  did  specify 
an  initial  shipment  of  limited  quantity, 
neither  the  purchase  order  nor  the 
confirmation  contained  any  langtiage 
indicating  that  the  balance  of  the  order 
was  contingent  on  the  acceptabiUty  of 
the  first  shipment.  An  examination  of 
correspondence  files  during  verification 
also  revealed  nothing  that  would 
indicate  such  a  contingency.  Therefore, 
we  view  this  shipment  as  a  normal 
shipment  occtirring  during  the  POR 
pursuant  to  a  sale  made  during  the  POR 

Comment  2 

Petitioners  claim  that  Viraj  did  not 
have  a  sale  during  the  POR  because  a 
substantial  quantity  of  the  goods 
remained  unshipped  long  after  the 
deUvery  date  specified  in  the 
confirmation  order.  Petitioners  maintain 
that  Viraj's  failure  to  ship  a  substantial 
quantity  by  the  date  specified  in  the 
confirmation  order  resulted  in  a  change 
in  the  delvieiy  date  and,  consequentiy. 
in  the  date  of  sale.  They  claim  that  the 
deUvery  date  was  one  of  the  substantive 
terms  of  sale  as  demonstrated  by  Viraj 
revising  the  delivery  date  at  the  time  it 
issued  the  confirmation  order  to  the 
customer.  Petitioners  conclude  that, 
because  a  substantive  term  of  sale  was 
changed,  the  date  of  sale  must  be 
changed  accordingly.  Consequentiy, 
Viraj  no  longer  has  a  sale  within  the 
POR  and  the  Department  has  no  basis 
for  conducting  a  review. 

Viraj  claims  that  both  the  purchase  of 
the  goods  and  initial  shipment  of  goods 
occurred  during  the  POR  It  contends 
that  this  purchase  and  initial  shipment 
alone  are  sufficient  for  the  Department 
to  conduct  a  new  shipper  review. 
Further,  a  subsequent  shipment 
pursuant  to  the  purchase  order  was 
made  at  the  prices  specified  in  the 
purchase  order  and  confirmation.  Thus, 
the  date  of  sale  for  that  later  shipment 
is  also  the  date  of  the  purchase  order 
and  confirmation. 

Viraj  also  notes  that  it  is  the 
Departinent's  long  established  practice 
to  consider  price  and  quantity  as  the 
essential  terms  of  sale.  Delivery  terms, 
however,  have  not  been  typically 
viewed  as  an  essential  term  of  sale. 
Thus,  changes  in  the  delivery  date 
should  not  affect  the  date  of  sale. 

DOCPoation 

Viraj  accepted  and  confirmed  an  order 
frtnn  its  U.S.  customer  during  the  POR 
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The  order  and  confirmation  clearly  and 
definitively  established  the  price  and 

auantity  of  the  sale,  and  we  have 
etermined  in  this  case  that  the  date  of 
sale  was  the  date  of  the  order  and 
confirmation.  The  fact  that  a  change 
occurred  in  the  delivery  date  specified 
in  the  order  confirmation  does  not  mean 
that  the  date  of  sale  must  also  change. 
We  have  typically  considered  delivery 
terms  to  be  nonessential  terms  of  sale 
and  have  not  regarded  changes  in 
delivery  terms  as  affecting  the  date  of 
sale.  See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Argentina 
(60  FR  33539.  33542,  June  28, 1995).  In 
the  present  review,  nothing  in  the 
purchase  order  or  confirmation 
indicated  that  special  significance 
should  be  attached  to  the  delivery  terms 
of  the  sale.  In  fact,  the  purchase  order 
allowed  considerable  flexibility  with 
respect  to  the  delivery  date.  Thus,  the 
essential  terms  of  this  contract  are 
clearly  price  and  quantity  and  these 
remained  imchanged  from  the  original 
order  and  confirmation.  Therefore,  we 
consider  the  date  of  sale  to  be  the 
original  order  and  confirmation  date. 
We  note  that  a  portion  of  the  goods 
subject  to  Viraj's  sale  remained 
unshipped  as  of  August  30. 1996.  the 
last  day  of  verification.  Consequently, 
this  review  was  based  on  the  goods 
actually  shipped.  For  these  goods,  we 
found  that  shipments  were  made 
pursuant  to  the  essential  terms  of  the 
sales  contract  under  review.  In  addition, 
in  its  responses  to  the  antidumping 
questionnaire  and  three  supplemental 
questionnaires.  Viraj  provided  the 
Department  with  complete  information 
on  the  sale  and  the  shipments  made  to 
date  pursuant  to  the  sale.  Fiuther,  the 
Department  verified  the  responses 
during  on  site  verification  at  Viraj's 
premises  in  Maharashtra.  India. 
Therefore,  although  a  part  of  the  sales 
quantity  has  yet  to  be  shipped,  we 
nonetheless  view  the  sale  as  a  bona  fide 
sale,  which  properly  serves  as  the  basis 
for  a  new  shipper  review:  the  shipments 
made  to  date  pursuant  to  the  sale 
support  this  finding.  If,  for  some  reason, 
the  terms  and  conditions  for  the 
unshipped  portion  of  this  sale  were  to 
change,  we  would  address  these 
changes  in  a  futiire  administrative 
review,  assuming  that  a  review  was 
requested. 

Comments 

Petitioners  claim  that  the  third 
country  sale  reported  by  Viraj  did  not 
occur  during  the  FOR  because  delivery 
of  the  goods  pursuant  to  this  sale  did 
not  take  place  until  long  after  the  date 
specified  in  the  order  confirmation. 


Petitioners  claim  that  delivery  date  is  a 
substantive  term  of  sale  and  a  change  in 
the  delivery  date  changes  the  date  of 
sale.  In  this  case,  the  change  in  delivery 
date  results  in  a  date  of  sale  which  falls 
outside  the  FOR. 

DOC  Position 

We  disagree  with  ]>etitioners.  As 
explained  in  the  DOC  Position  in 
response  to  Comment  2,  we  have 
typically  considered  delivery  terms  to 
be  nonessential  terms  of  sale  and  have 
not  regarded  changes  in  delivery  terms 
as  affecting  the  date  of  sale. 

Comment  4 

Section  773(a)(1)(C)  of  the  Act 
provides  that  particular  market 
situations  in  the  home  mtuket  or  in 
third  country  markets  may  prevent  the 
Department  from  using  these  markets  as 
the  basis  for  normal  value.  Petitioners 
cite  page  150  of  the  Statement  of 
Administrative  Action  (SAA).  which 
describes  a  particular  market  situation 
that  might  prevent  the  Department  bom 
using  a  market  for  comparison  purposes. 
The  particular  market  situation  referred 
to  in  the  SAA  concerns  a  home  market 
where  a  single  sale  constitutes  five 
percent  of  the  sales  to  the  United  States. 
In  the  stated  example,  petitioners  claim 
the  Department  is  not  able  to  determine 
whether  the  sale  is  in  the  ordinary 
course  of  trade  or  in  normal  commercial 
quantities.  Petitioners  claim  that  Viraj's 
sale  for  export  to  Canada  falls  into  this 
category. 

DOC  Position 

Neither  the  information  supplied  in 
Viraj's  responses  nor  the  information 
obtained  during  verification  gives  the 
Department  reason  to  suspect  that  the 
Canadian  sale  was  made  outside  the 
ordinary  course  of  trade.  Specifically, 
with  regard  to  the  quantity  of  the  sale, 
we  concluded  that  it  did  not  appear  to 
be  either  so  extraordinarily  large  or 
small  as  to  be  outside  normal 
commercial  quantities,  based  on  our 
examination  of  sales  quantities  sold  for 
export  to  third  countries.  Verification 
exhibits  revealed  that  the  quantity  of 
these  third  country  sales  was  generally 
in  line  with  the  quantity  of  the 
Canadian  sale. 

Comment  5 

Petitioners  claim  that  although  there 
is  no  equity  relationship,  the 
Department  should  determine  that 
Akai's  U.S.  customer  is  an  affiliated 
company  based  on  the  fact  that  Akai  did 
not  receive  payment  fit>m  this  customer 
for  a  considerable  period  of  time  after 
shipment  of  the  goods.  Also,  petitioners 
claim  that  certain  information  bom 


verification  leads  to  the  conclusion  that 
Akai  is  affiliated  with  this  U.S. 
customer. 

DOC  Position 

Late  payment  is  not  an  uncommon 
business  practice  and,  in  and  of  itself, 
does  not  provide  a  sufficient  basis  for 
concluding  that  Akai  is  affiliated  with 
its  U.S.  customer.  In  addition,  the 
information  petitioners  refer  to  fix>m 
verification  is  not  grounds  for 
supporting  the  conclusion  that  these 
two  companies  are  affiliated.  During 
verification,  we  checked  the  records 
establishing  Akai's  affiliations  with 
other  companies.  We  found  no 
indication  that  an  affiliation  exists 
between  Akai  and  its  U.S.  customer. 
Also,  in  reviewing  the  books  and 
records  of  the  company  generally,  we 
found  no  basis  to  conclude  that  the 
companies  were  affiliated. 

Comment  6 

Petitioners  claim  that  the  Department 
should  determine  that  an  affiliation 
exists  between  Akai  and  both  its  raw 
materials  supplier  and  its  processor. 
Their  argiunent  is  based  on  the  fact  that 
Akai  did  not  pay  these  companies  for  a 
considerable  period  of  time  after  the 
goods  and  services  were  rendered. 

DOC  Position 

We  disagree  with  petitioners.  As 
explained  in  the  Ddc  Position  to 
Comment  5,  late  payment  of  debts  does 
not  establish  that  the  debtor  and 
creditor  are  affiliated. 

Comment  7 

Petitioners  argue  that  the  cost  of 
production  data  submitted  by  Viraj  are 
irrelevant  to  this  proceeding.  Petitioners 
contend  that  Viraj  has  admitted  that  it 
did  not  produce  commercial  quantities 
of  the  subject  merchandise  during  the 
POR.  Thus,  cost  data  submitted  by  Viraj 
relates  to  a  period  outside  the  POR. 
Petitioners  point  to  instructions  in  the 
Department's  questionnaire,  which 
clearly  require  that  cost  data  must  be 
calculated  over  the  POR. 

Viraj  counters  that  the  Department's 
standard  practice  is  to  use  costs  outside 
the  POR  when  little  or  no  production 
has  occurred  during  the  POR.  Viraj 
states  that  since  production  did  not 
begin  until  the  last  month  of  the  POR, 
it  is  reasonable,  and  consistent  with  past 
practice,  to  use  cost  data  bom  after  the 
POR. 

DOC  Position 

We  agree  with  respondent.  The 
Department  normally  uses  weighted 
average  production  data  based  on  costs 
incuirod  during  the  POR.  However,  in 
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this  case,  most  of  the  relevant 
production  occurred  outside  the  POR. 
Therefore,  for  purposes  of  gathering  cost 
information,  we  have  modified  the  cost 
reporting  period  to  include  the  period 
when  the  bulk  of  the  goods  were 
actually  produced.  In  view  of  the 
limited  production  by  Viraj  during  the 
POR,  we  found  it  appropriate  to  include 
cost  data  from  the  two  month  period 
following  the  POR,  as  well.  (See,  e.g.. 
Antifriction  Bearings  (Other  Thank 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (56  FR 
31692,  July  11, 1991.) 

Comment  8 

Petitioners  argue  that  costs  of 
production  are  not  reliable  because  the 
quantity  sold  does  not  correlate  with 
Viraj's  production  during  the  cost 
reporting  period. 

DOC  Position 

At  verification  we  saw  that  Viraj's 
production  during  the  cost  reporting 
period  exceeded  shipments  of  the 
siibject  merchandise.  Part  of  the  excess 
was  accounted  for  by  merchandise  that 
had  been  packed  and  was  awaiting 
shipment.  The  remaining  part  was 
accounted  for  by  finished  merchandise 
waiting  to  be  packed.  The  amount  of 
unshipped  goods  on  hand  did  not 
appear  to  be  unusual,  especially  in  view 
of  the  fact  that  Viraj  was  a  new  producer 
bringing  its  productive  capacity  online 
for  the  first  time.  Therefore,  we  find  no 
reason  to  question  costs  reported  by 
Viraj.  merely  because  a  balance  of 
production  remained  on  hand  at  the  end 
of  the  POR. 

Comment  9 

Petitioners  claim  that  the  E)epartment 
has  calculated  a  constructed  value  based 
on  1995  costs  for  products  which  had 
not  yet  been  shipped  as  of  September 
1996  and  which,  presumably,  had  not 
yet  been  produced.  Petitioners  claim 
that  the  1995  cost  data  is  inappropriate 
for  goods  not  yet  shipped  or  produced 
as  of  September  1996. 

DOC  Position 

We  agree  with  petitioners.  For  the 
preliminary  results,  we  included  the 
unshipped  portion  of  Viraj's  sale  in  our 
margin  calculations,  using  the 
constructed  value  data  and  movement 
charges  that  applied  to  goods  already 
shipped.  For  the  final  results,  we  have 
limited  mai^n  calculations  to  those 
goods  which  have  already  been  shipped 
and  for  which  relevant  cost  and  sales 
data  were  reported  in  Viraj's  responses 
to  our  antidumping  questionnaires. 


Comment  10 

Petitioners  argue  that  the  Department 
erred  in  its  calculation  of  constructed 
value  for  Akai  because  the  Department 
did  not  account  for  the  value  of  scrap 
retained  by  a  subcontractor  hired  by 
Akai.  Petitioners  assert  that  if  Akai  had 
not  allowed  the  subcontractor  to  retain 
the  scrap,  the  subcontractor  would  have 
demanded  a  higher  payment,  and  Akai's 
costs  would  have  increased.  Petitioners 
urge  the  Department  to  include  a  cost 
for  this  scrap  in  Akai's  constructed 
value  calculations. 

Department's  Position 

By  allowing  the  subcontractor  to 
retain  any  scrap  generated  in  the 
subcontractor's  conversion  work,  Akai 
has  foregone  a  reduction  in  its  cost  of 
materials  in  manufacturing  the  subject 
merchandise.  By  including  the  gross 
weight  of  inputs  into  the  production 
process  in  our  calculation  of 
constructed  value,  we  have  accoimted 
for  all  material  costs  incurred  by  Akai. 
In  other  words,  our  calculations  already 
include  the  value  of  the  scrap  retained 
by  the  subcontractor  since  AJcai  does  not 
receive  a  reduction  in  its  material  costs 
associated  with  this  scrap. 

Comment  1 1 

Petitioners  claim  that  the  Department 
should  include  as  part  of  constructed 
value  excise  taxes  paid  in  purchasing 
raw  material,  unless  those  excise  taxes 
have  actually  been  rebated  upon 
exportation  of  the  finished  goods. 
Petitioners  maintain  that  a  portion  of 
the  merchandise  sold  for  export  to  the 
United  States  remained  unshipped  as  of 
verification.  Therefore,  the  excise  tax 
applicable  to  this  portion  of  the 
merchandise  should  be  included  as  part 
of  the  constructed  value  because  it  has 
not  yet  been  rebated. 

DOC  Position 

For  these  final  results,  we  are  doing 
antidumping  calculations  only  for 
merchandise  which  has  actually  been 
exported.  (See  Comment  9.)  During 
verification  it  was  readily  apparent  that 
the  excise  tax  on  raw  materials  was 
routinely  rebated  upon  export  of  the 
finished  product.  An  examination  of 
excise  claim  ledgers,  excise  duty  credit 
registers,  and  bank  statements  made  it 
abundantly  clear  that  the  excise  tax  was 
consistently  rebated  upon  export. 
Therefore,  in  calculating  constructed 
value  for  merchandise  actually 
exported,  we  did  not  include  the  excise 
taxes  paid  in  purchasing  raw  materials. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 


average  dumping  mai^ns  exist  for  the 
period  February  1, 1995  through  July  31. 
1995: 


Manufacturer/exporter 


Akai  Asian ... 
Viraj 


Margin 


4.83 
0.00 


The  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  review  and  for  future 
deposits  of  estimated  duties  for  the 
manufacturers/exporters  subject  to  this 
review.  The  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit, 
pursuant  to  section  751(a)(2)(B)(iii)  of 
the  Act  and  section  353.22(h)(4)  of  the 
Department's  regulations,  will  no  longer 
be  permitted.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(2)(C)  of  the  Act:  (1)  the 
cash  deposit  rate  for  the  reviewed 
companies  will  be  that  established  in 
the  final  results  of  this  new  shipper 
administrative  review;  (2)  for  companies 
not  covered  in  this  review,  but  covered 
in  previous  review  or  the  original  less 
than  fair  value  investigation,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  most  recent  rate 
established  for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacture  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  the  "all  others"  rate 
of  12.45  percent  established  in  the  final 
determination  of  sales  at  less  than  fair 
value.  (59  FR  66915.  December  28, 
1994). 

These  deposit  requirements  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
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antidumping  duties  cnxurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (AfHDs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(2)(B))  and  19  CFR  353.22(h). 

Dated:  January  16, 1997. 

Robert  S.  LaRusu. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-2053  Filed  1-27-97;  8:45  am) 
wuMO  coot  3Sie-0«-M 


Applications  for  Duty-Frae  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instrtunents  of  • 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnmients 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Docket  Number:  96-129.  Applicant: 
University  of  Arizona,  Soil,  Water  and 
Environmental  Science,  Shantz  429, 
Building  #38,  Tucson.  AZ  85721. 
Instrument:  Surface  Forces  Apparatus, 
Model  Mark  4.  Manufacturer:  Australian 
National  University,  Australia.  Intended 
Use:  The  instrument  will  be  used  to 
measure  the  force  and  distance  between 
two  surfaces  coated  with  the  bacterial 
outer  membranes  and  phase  separation 
of  nonmiscible  mixtures  in  mica  slit 
pores.  In  addition,  the  instrument  will 
be  used  in  the  course,  SWES  607 
Surface  Chemistry  of  Soils,  to  teach 
students  about  molecular  level 
phenomena  that  infhience  the  fate  and 


transport  of  contaminants  in  the  soil. 
Application  accepted  by  Commissioner 
o/ Customs:  December  4, 1996. 

Docket  Number:  96-131.  Applicant: 
Oklahoma  State  University,  Purchasing 
Department,  208G  Whitehurst, 
Stillwater,  OK  74078.  Instrument: 
Ti:Sapphire  Laser,  Model  MBR-110. 
Manufacturer:  Microlase  Optical 
Systems  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  to  conduct  the  following:  (1) 
investigation  of  nonlinear  optical 
properties  of  semiconductor 
microresonators,  (2)  determination  of 
the  compositions  of  composite  media 
that  enhance  various  nonlinear  optical 
properties  and  in  particular  the  relative 
effects  of  absorptive  and  dispersive 
contributions,  (3)  study  of  optical 
multistability  in  a  system  consisting  of 
atoms  transmitting  through  the  mode  of 
an  optical  resonator,  (4)  exploration  of 
the  interaction  of  atoms  with  very 
precisely  modulated  monochromatic 
intracavity  radiation  and  (5) 
investigation  of  the  interrelationship  of 
various  measures  of  cavity  loss  and  their 
effects  on  experiments  that  depend  on 
precise  knowledge  of  atom-cavity 
coupling.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
graduate  and  undergraduate  level 
physics  courses.  Application  accepted 
by  Commissioner  of  Customs:  December 
5. 1996. 

Docket  Number:  96-132.  Applicant: 
National  Institutes  of  Health,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  Building  5,  Room  108, 
Bethesda,  MD  20892.  Instrument: 
Stopped-Flow  Spectrometer,  Model 
SX.18MV.  Ma/iu/acftjrer.- Applied 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  studying  protein  folding  and 
unfolding  kinetics.  The  instrument  has 
been  redesigned  to  provide  facile  and 
accurate  measurements  of  stopped-flow 
kinetics  using  both  fluorescence  and 
absorbance  detection.  Application 
accepted  by  Commissioner  of  Customs: 
December  6, 1996. 

Docket  Number:  96-133.  Applicant: 
National  Institutes  of  Health,  Building  8, 
Room  421,  8  Center  Drive,  MSC  0850, 
Bethesda,  MD  20892.  Instrument: 
Electron  Microscope,  Model  CM120. 
Manufacturer:  Philips,  The  Netherlands. 
Intended  Use:  The  instrument  will  be 
used  to  study  animal  cells  and  tissues 
and  macromolecular  aggregates  and 
organelles  isolated  from  cells  and  tissue. 
These  studies  are  designed  to 
investigate  the  structure  of  cells  and  to 
correlate  change  in  structure  with 
functional  variability  leading  to  clinical 
disease.  The  objective  of  this  research  is 


to  learn  about  transport  of  lipids,  lipases 
and  other  molecules  between  and 
within  normal  cells  and  to  identify 
translocation  defects  in  mutant  cells. 
Application  accepted  by  Commissioner 
of  Customs:  December  9, 1996. 

Docket  Number:  96-134.  Applicant: 
U.  S.  Department  of  the  Interior,  U.  S. 
Geological  Survey,  12201  Sunrise  Valley 
Drive,  MS  431,  Reston,  VA  20192. 
Instrument:  Mass  Spectrometer,  Model 
Deltaplus.  Manufacturer:  Finnigan 
MAT,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  analyze  the 
isotopic  composition  of  natural 
materials  in  geologic  and  hydrologic 
systems.  The  studies  will  involve  use  of 
variations  in  the  isotopic  abundance  of 
oxygen,  carbon,  sulfur  and  nitrogen  to 
investigate  problems  in  hydrology, 
geochemistry,  microbiology  and 
paleoclimatology.  Application  accepted 
by  Commissioner  of  Customs:  December 
10,  1996. 

Docket  Number:  96-135.  Applicant: 
Medical  University  of  South  Carolina, 
171  Ashley  Avenue,  Charleston,  SC 
29425.  Instrument:  Electron  Microscope, 
Model  JEM-1210.  Manufacturer:  JEOL, 
Ltd.,  Japan.  Intended  Use:  The 
instrument  will  be  used  for 
ultrastructural  studies  involving 
pediatric  and  adult  cancer,  retinal 
degenerative  diseases,  osteoporosis, 
endometriosis,  teratogenic  effect  of 
prenatal  alcohol  exposure,  cochlear 
changes  associated  with  aging, 
cardiomyopathy  and 
adrenoleukeodystrophy.  The  objective 
of  these  studies  is  to  better  understand 
the  mechanisms  involved  in  various 
disease  processes.  In  addition,  the 
instrument  will  be  used  for  educational 
purposes  in  a  graduate  level  course 
entitled  "Techniques  in  Biological 
Electron  Microscopy."  Application 
accepted  by  Commissioner  of  Customs: 
December  10, 1996. 

Docket  Number:  96-137.  Applicant: 
Cornell  University,  Purchasing 
Department,  55  Judd  Falls  Road,  Ithaca, 
NY  14850.  /nsfrumenf;  Mass 
Spectrometer,  Model  GEO  20-20. 
Manu/ac(urer;  Europa  Scientific  Ltd., 
United  Kingdom.  Intended  Use:  The 
instrument  will  be  used  for  the  high 
precision  determination  of  stable 
isotopes  of  carbon,  hydrogen,  oxygen, 
nitrogen,  and  sulfur  during  studies  of  (1) 
water  and  CO2  flux  in  environmental 
systems,  (2)  plant-water-atmosphere 
relationships  and  (3)  artificially 
enriched  carbon,  trace  gases,  and 
isotopes  in  carbonates.  In  addition,  the 
instrument  will  be  used  in  the  course 
BioES6xx:  Methods  in  Biogeochemistry 
to  train  research  students.  Application 
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accepted  by  Commissiongr  of  Customs: 
December  16, 1996. 

Docket  Number:  96-138.  Applicant: 
University  of  California,  Berkeley, 
Procurement  and  Business  Contracts, 
Berkeley,  CA  94720-5600.  Instrument: 
(4  each)  Broadband  Seismometers, 
Model  STS-2.  Manufacturer:  G. 
Streckeisen  AG,  Switzerland.  Intended 
Use:  The  instruments  will  be  used  to 
study  the  high  frequency  components  of 
regional  earthquakes  and  the  low 
frequency  (long  period)  components  of 
global  teleseismic  earthquakes.  The 
instruments  are  typically  deployed  in 
site  specific,  specifically  constructed 
observatories  (vaults),  and  may  be 
operated  continuously  for  20-30  years. 
Alternatively,  they  are  used  to  augment 
data  from  permanent  seismic 
observatories.  Application  accepted  by 
Commissioner  of  Customs:  December 
18, 1996. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  97-2054  Filed  1-27-97;  8:45  ami 
BHJJNG  CODE  3810-OS-P 


National  Institute  of  Standards  and 
Technology 

Notice  of  a  Jointiy  Owned  Invention 
Available  for  Licensing 

SUMMARY:  The  invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce  and  the  Department  of 
Defense.  The  Department  of  Commerce's 
ownership  interest  in  this  invention  is 
available  for  licensing  in  accordance 
with  35  U.S.C.  207  and  37  CFR  part  404 
to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology, 
Office  of  Industrial  Partnerships 
Program,  Building  820,  Room  213. 
Gaithersburg,  MD  20899;  Fax  301-869- 
2751.  Any  request  for  information 
should  include  the  NIST  Docket  No.  and 
Title  for  the  relevant  invention  as 
indicated  below. 

SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  invention 
available  for  licensing  is: 

NIST-Docket  No.  96-0310? 

Title:  Ultra-Low  Temperature  Neck 
Bonding  Process. 


Description:  New  types  of  ceramic 
structures  and  ceramic  composites  are 
formed  by  a  low  cost,  moderate 
temperature  sintering  process  using  a 
pre-ceramic  precursor  which,  upon  mild 
heating,  decomposes  to  form  "necks" 
between  individual  ceramic  particles. 
The  properties  of  the  resulting  porous 
ceramic  bodies  can  be  further  modified 
to  form  a  new  class  of  composite 
materials. 

Dated:  January  22, 1997. 
Elaine  Bunten-Mines, 
Director,  Program  Office. 
[PR  Doc.  97-2057  Filed  1-27-97;  8:45  am) 
BH.LINC  CODE  3S1»-13-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Man-Made  Fiber,  Silk  Blend 
and  Ottier  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

January  22, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  January  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  Marcii 
3, 1972,  as  amended:  section  204  of  tiie 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  applied  in  1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hiirmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68241,  published  on 
December  27, 1996. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  22, 1997. 
Commissioner  of  Custoins, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  Tliis  directive 
amends,  Init  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996.  by  the 
Cliairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  Imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  Bangladesh  and  exported 
during  the  tweive-montii  period  which  began 
on  January  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  January  28, 1997,  you  are 
directed  to  reduce  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twetve-montti 
limit' 

237 

331 

334 

335 

336/636 

341 

342/642 

351/651  

352/652 

369-S2  

634 

635 

641   : 

647/648 

847 

416.177  dozen. 
1.054,366  dozen  pairs. 
126.966  dozen. 
227,968  dozen. 
407,955  dozen. 
2.213,122  dozen. 
382,906  dozen. 
608,132  dozen. 
9.072,698  dozen. 
1.519,427  kikjgranfs. 
444.196  dozen. 
287,786  dozen. 
926.697  dozen. 
1.252.711  dozen. 
665.143  dozen. 

'  The  limits  have  not  been  adiusted  to  ac- 
count for  any  imports  exported  after  December 
31.  1996. 

2  Category  369-S:  only  HTS  number 
6307.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely. 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

(FR  Doc.97-2049  Filed  1-27-97;  8:45  am) 
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Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  FHmt,  Silk  Blend  and  Other 
Vegetable  Hber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

January  22, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPKEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

Pursuant  to  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC),  the  Bilateral  Textile  and  Apparel 
Agreement  of  December  20, 1994,  as 
amended  and  extended  by  a 
Memorandum  of  Understanding  (MOU) 
dated  December  15, 1995,  between  the 
Governments  of  the  United  States  and 
Romania,  establishes  limits  for  the 
period  beginning  on  January  1, 1997  and 
extending  through  December  31, 1997. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  establish 
the  1997  limits.  The  limit  for  Categories 
433/434  has  been  reduced  ior 
carryforward  applied  to  the  1996  limit. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17. 1996). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act,  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing, 
bilateral  agreement  and  the  MOU,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb, 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  Cor  the  Implementation  of  Textile 
Agreements 

lanuary  22. 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing  (ATC), 
and  the  Bilateral  Textile  and  Apparel 
Agreement  of  December  20, 1994,  as 
amended  and  extended  by  a  Memorandum  of 
Understanding  (MOU)  dated  December  15, 
1995,  between  the  Governments  of  the 
United  States  and  Romania:  and  in 
accordance  with  the  provisions  of  Executive 
Order  11651  of  March  3, 1972,  as  amended, 
you  are  directed  to  prohibit,  effective  on 
January  30, 1997,  entry  into  the  United  States 
for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  beginning  on 
January  1, 1997  and  extending  through 
December  31, 1997,  in  excess  of  the  following 
levels  of  restraint: 


Category 

Cotton  Group 

200,201,218-220, 

61 ,602,210  square 

222-227,  229. 

meters  equivalenL 

237.  239,  300. 

. 

301.313-315. 

317,326.330- 

342,  345,  347- 

354,359-363, 

369,  800,  810, 

831-836.838- 

840,  842-847, 

850-852.858. 

859,  863,  870.  871 

and  899,  as  a 

group. 

Subtevels  in  Cotton 

Group 

237 

65,575  dozen. 

313 

1,797,674  square  me- 

ters. 

314 

1 ,348,255  square  me- 

ters. 

315 

3,244,578  square  me- 

ters. 

333/833 

128,503  dozen. 

334 

310,607  dozen 

335«35 

162.772  dozen. 

338/339 

702.488  dozen 

340 

306,631  dozen. 

341/840 

128,503  dozen. 

347/348 

548.284  dozen. 

350 

29.025  dozen. 

352 .• 

195,454  dozen 

359 

701 .087  kilograms. 

360 

1.81 1.805  numbers. 

Category 

Twelve-month  limit 

361 

369 „... 

8iU 

836 

847 

Group  III 
431-436,438-440, 

442-448,  459, 

630-654  and  659, 

as  a  group. 
Subtevels  in  Group 

III 

433/434 

435 

442 „... 

443 

444 

447/448"!!!!!!".!!!"!!!!! 

459 

633 

634 

638/639 

640 _ 

641  

1,207,870  numbers. 
318,008  kilograms. 
4,494,185  square  me- 
ters. 
60,394  dozen. 
80.625  dozen. 

70,245,156  square 
meters  equivalerrt. 

8,822  dozen. 
9,809  dozen. 
11,361  dozen. 
87,639  numbers. 
41,314  numbers. 
22,784  dozen. 
34,444  kitograms. 
48,066  dozen. 
58,385  dozen. 
634,351  dozen 
87,245  dozen. 
37,818  dozen. 

648 

659 

Levels  not  In  a  group 
410 

465 

604 

618 

87,801  dozen. 
62,799  dozen. 
110,673  kilograms. 

169,315  square  me- 
ters. 

131 ,220  square  me- 
ters. 

1,616.275  kik)grams. 

1,818,577  square  me- 
ters. 

126,483  kik)grams.      . 

666 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  conversion  factors  for  the 
following  merged  categories  are  listed 
below: 


Category 

Conversk)n  factor 

(square  meters  equlv- 

aienVcategory  unit) 

341/840 

433/434 

638/639 

12.1. 
35.2. 
12.96. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  future  according  to  the 
provisions  of  the  Uruguay  Round  Agreements 
Act,  the  ATC  and  any  administrative 
arrangements  notified  to  the  Textiles 
Monitoring  Body. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Conmionwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 


dnaft 
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Sincerely, 

Troy  H.  Cribb. 

Chairman,  Committee  for  the  Imphmentation 
of  Textile  Agreements. 

[FR  Doc.  97-2048  Filed  1-27-97;  8:45  am] 

BHJJNO  COM  3S10-OR-F 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Learn  and  Serve  America:  Higher 
Education 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds 

for  new  grants  and  notice  of  availability 

of  fiscal  year  1997  application 

guidelines. 

summary:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
announces  the  availability  of 
approximately  $10.5  million  to  support 
new  grants  for  Learn  and  Serve 
America:  Higher  Education  Programs 
(CFDA  #  94.005).  Institutions  of  higher 
education,  consortia  of  institutions  of 
higher  education,  and  higher  education 
partnerships  may  apply  for  these  grants. 
The  application  form  and  guidelines  for 
completing  an  application  for  these 
funds  are  contained  in  the  Learn  and 
Serve  America:  Higher  Education  Fiscal 
Year  1997  Application  Guidelines. 
DATES:  All  applications  must  be 
received  by  3:30  p.m.  ^.S.T).  March  19, 
1997. 

ADDRESSES:  Applications  should  be 
submitted  to  Box  HE  at  the  Corporation 
for  National  Service,  1201  New  York 
Ave.,  NW,  Washington,  DC  20525. 
Facsimiles  will  not  be  accepted. 
FOR  FURTHER  INFORMATKM  CONTACT:  To 
obtain  a  copy  of  the  Learn  and  Serve 
America:  Higher  Education  1997 
Application  Guidelines,  call  (202)  606- 
5000  ext.  260.  Further  inquiries  may  be 
directed  to  Hugh  Bailey  at  ext.  117. 
SUPPLEMENTARY  INFORMATION:  The  Leam 
and  Serve  America:  Higher  Education 
Programs  support  efforts  to  make  service 
an  integral  component  of  the 
pedagogical  approach  to  teaching  and 
learning  in  the  nation's  colleges  and 
imiversities.  The  Corporation  supports  a 
wide  variety  of  initiatives  that  include 
the  implementation  and  design  of 
service-learning  curricula,  professional 
development  and  training  for  faculty  in 
the  practice  of  service-learning,  clinical 
programs  using  service-learning,  student 
initiated  and  designed  community 
projects,  and  community  leadership  that 
works  in  partnership  with  institutions 
of  higher  education.  The  Corporation 
invites  appUcations  that  will  engage 


students  in  meeting  the  educational, 
public  safiety,  environmental,  or  other 
hum^  needs  of  neighboring 
communities  throu^  the  following 
types  of  projects: 

1.  StrengUiening  and  Building 
Foundations  in  Service-Learning 
Programs.  These  projects  might  include 
such  activities  as  (a)  introducing  and 
promoting  service-learning  in  an 
established  discipline;  (b)  encouraging 
professional  disciplines  (e.g.,  medical, 
legal)  to  adopt  service-learning  as  an 
integral  component  of  the  academic 
curriculum;  or  (c)  providing  technical 
assistance  to  teaciier  education 
institutions  to  incorporate  service- 
learning  into  the  curriculum  of  futiuv 
school  teachers. 

2.  Innovative  Campus-Based  Model 
Programs.  These  projects  might  include 
activities  that  focus  on  (a)  faculty 
development  in  service-learning;  (b) 
promoting  service-learning  in 
professional  programs;  (c)  student 
leadership;  or  (d)  application  of  federal 
work-study  funds  to  community  service 
and  service-learning  programs. 

3.  Service-Learning  Corps  Programs. 
These  projects  engage  AmeriCorps 
Members  in  building  the  service- 
learning  capacity  within  commimities 
and  institutions  of  higher  education, 
and  in  directly  addressing  community 
needs.  The  Corporation  expects  these 
programs  to  demonstrate  how  direct 
service  and  capacity-building  can  be 
mutually  reinforcing. 

L  Eligible  Applicants 

The  following  entities  may  apply  for 
these  funds:  (1)  an  institution  of  higher 
education,  (2)  a  consortium  of 
institutions  of  higher  education,  and  (3) 
a  higher  education  partnership.  A 
higher  education  partnership  is  one  or 
more  public  or  private  nonprofit 
organizations  (including  educational 
associations)  or  public  ^encies, 
including  States,  and  one  or  more 
institutions  of  higher  education  that 
have  entered  into  a  written  agreement 
specifying  the  responsibilities  of  each 
partner. 

n.  Estimated  Number  of  Awards 

Although  the  actual  number  of  awards 
is  subject  to  the  availability  of  funds,  the 
Corporation  estimates  there  will  be 
sufficient  funds  to  make  up  to  seventy 
(70)  grants. 

in.  Suggested  Amount  of  Awards 

The  Corporation  suggests  that' 
applicants  limit  their  budget  requests  to 
no  more  than  the  following:  (1) 
$350,000  for  Strengthening  and 
Building  Foundations  in  Service- 
Learning  Programs;  (2)  $150,000  for 


Innovative  Campus-Based  Model 
Programs;  and  (3)  $150,000  for  Service- 
Learning  Corps  Programs. 

IV.  Proiect  Period 

The  project  period  for  all  grants  is  up 
to  twelve  (12)  months  with  the 
possibiUty  of  renewal  for  two  additional 
years  contingent  upon  performance  and 
availabiUty  of  appropriations. 

V.  Applicable  Regulations 

Regiilations  governing  the  Leam  and 
Serve  America:  Higher  Education 
Programs  of  the  Corporation  for 
National  and  Community  Service  are 
located  in  45  CFR  Pari  2519. 

VI.  Program  Authority 

Corporation  authority  to  make  these 
grants  is  codified  in  42  U.S.C.  §  12561. 

Dated:  January  23, 1997. 
Bairy  W.  Slemis. 

Acting  Genera]  Counsel,  Corporation  for 
National  and  Community  Service. 
(FR  Doc.  97-2071  Filed  1-27-97;  8:45  am] 
BILUNQCOOC  I 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

PutMic  Information  Collection 
Requirement  Sut)mitted  to  ttie  Office  of 
Management  and  Budget  (0MB)  for 

nwivw 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number:  DoD 
Educational  Loan  Repayment  Program 
(LRP),  DD  Form  2475,  OMB  Number 
0704-0152. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Number  of  Respondents:  40,000. 

Responses  per  Respondent:  One. 

Annual  Responses:  40,000. 

Average  Burden  per  Response:  10 
minutes. 

Annual  Burden  Hours:  6,667. 

Needs  and  Uses:  Military  Services  are 
authorized  to  repay  Federal  Student 
Loans  for  individuals  who  meet  certain 
criteria  and  who  enlist  for  active 
military  service  or  enter  the  Selected 
Reserves  for  a  specified  obligation 
period.  Legislation  requires  that  the 
Services  verify  the  status  of  the  loan 
prior  to  payment  This  form  collects  the 
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necessary  verification  data  from  the 
lending  institutions. 

Affected  Public:  Business  or  other  for 
profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  January  22, 1997. 

Pallida  L.  Toppings, 

Ahemate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  97-1947  Filed  1-27-97;  8:45  am) 
■LUNQ  COK  3000  H  M 


DefenM  Partnership  Council  Meeting 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Meeting  Cancellation. 

SUMMARY:  On  December  26. 1996,  the 
Department  of  Defense  published  a 
notice  to  announce  a  meeting  of  the 
Defense  Partnership  Council  to  be  held 
January  22, 1997.  (61)  FR  68013-68014) 
This  notice  is  to  announce  that  the 
meeting  was  cancelled  due  to  conflicts 
in  members'  schedules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Oprisko.  Chief,  Labor 
Relations  Branch,  Field  Advisory 
Services  Division,  Defense  Civilian 
Personnel  Management  Service,  1400 
Key  Boulevard,  Suite  B-200,  Arhngton, 
VA,  22209-5144,  (703)  696-6301,  ext. 
7CH- 

Dated:  January  23. 1997. 
L.M.  BjnmiB, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-1969  Filed  1-27-97;  8:45  ami 
MXMQ  COOC  Boao  Q)  M 


Meeting  Of  the  Milttary  Health  Care 
AcMaory  Committee 

AGENCY:  Department  of  Defense, 
Mihtary  Health  Care  Advisory 
Committee. 
ACTION:  Notice. 


SUMMARY:  Notice  is  horeby  given  of  the 
forthcoming  meeting  of  the  Military 
Health  Care  Advisory  Committee.  This 
is  the  sixth  meeting  of  the  Committee. 
The  purpose  of  the  meeting  is  to  have 
discussions  centering  around  medical 
personal  for  the  Military  Health  Service 
System  which  will  include  recruitment, 
retention,  and  readiness;  support  of  the 
healthcare  benefit;  and  approaches  to 
meeting  medical  personal  requirements. 
A  meeting  session  will  be  held  and  will 
be  open  to  the  pubUc. 
DATE:  January  30, 1997. 
ADDRESS:  Walter  Reed  Army  Medical 
Center,  Room  2H24,  6825  16th  Street. 
NW,  Washington,  IX),  unless  otherwise 
published. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gary  A.  Christopherson,  Senior 
Advisor,  or  Commander  Sid  Rodgers, 
Special  Assistant  to  PDASD,  Office  of 
the  Assistant  Secretary  of  Defense 
(Health  Afiiairs),  1200  Defense  Pentagon, 
Room  3E346,  Washington.  EX:  20301- 
1200;  telephone  (703)  697-2111. 
SUPPLEMENTARY  INFORMATION:  This 
annoimcement  was  delayed  awaiting 
confirmation  of  meeting  location. 
Business  sessions  are  scheduled 
between  9:30  am  and  5:00  pm,  on 
Thursday,  January  30, 1997.  Contact 
Elaine  L.  Powell,  CMP  in  the  MHCAC 
Conference  Support  Office  at  (703)  575- 
5024,  at  least  24  hoius  prior  to  the 
meeting  to  gain  accuss  to  the  base. 

Dated:  January  22. 1997. 
\aM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-1948  Filed  1-27-97;  8:45  am) 
numo  CODE  looo  o<  m 


Department  of  tlie  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DOD. 

ACTION:  Notice  to  alter  a  system  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  alter  an  existing 
system  of  records  identified  as  Fill  A 
JA  B.  Courts-Martial  and  Article  15 
Records.  The  alteration  adds  a  ())(2)  and 
(k)(2)  exemption  to  the  system. 
DATES:  This  action  will  be  effective 
without  further  notice  on  February  27, 
1997,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager,  HQ 
USAF/SCMl,  1250  Air  Force  Pentagon, 
Washington,  DC  20330-1250. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  697-8674  or  DSN 
227-8674. 

SUPPLEMENTARY  INFORMATION:  The 
complete  inventory  of  Department  of  the 
Air  Force  record  system  notices  subject 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  as  amended,  have  been  published 
in  the  Federal  Roister  and  are  available 
from  the  address  above. 

The  proposed  altered  system  report, 
as  required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  was  submitted  on  January 
14, 1997,  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Ckivemmental  Afiairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals.'  dated 
February  8, 1996,  (61  FR  6427,  February 
20, 1996). 

The  alteration  adds  a  (j)(2)  and  (k)(2) 
exemption  to  an  existing  system  of 
records  identified  as  Fill  A  JA  B, 
Courts-Martial  and  Article  15  Records. 

Dated:  January  21. 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Fill  A  JA  B 
SYSTBINAiE: 

Courts-Martial  and  Article  15  Records 
(February  22,  1993,  58  FR  10432). 

CHANGES: 

•        •        •        •        • 

SYSTEM  LOCATION: 

Delete  entry  and  replace  with  'Judge 
Advocate  General,  Headquarters  United 
States  Air  Force,  1420  Air  Force 
Pentagon,  Washington.  DC  20330-1420; 

Headquarters  Air  Force  MiUtary 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 

National  Personnel  Records  Center, 
Military  Personnel  Records,  9700  Page 
Boulevard,  St.  Louis,  MO  63132-5100; 

Washington  National  Records  Center, 
Washington,  DC  20409-0002;  and 

Air  Force  major  commands,  major 
subordinate  commands  headquarters, 
and  at  all  levels  down  to  and  including 
Air  Force  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. ' 
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CATeOOIMS  OF  RWOme  M  TME  SYSTBe 

Add  to  entry  'and  documents  received 
or  prepared  in  anticipation  of  judicial 
and  non- judicial  proceedings.' 


PURP08E(8): 

Add  to  entry  'Documents  received  or 
prepared  in  anticipation  of  judicial  and 
non-judicial  Uniform  Code  of  Military 
Justice  proceedings  are  used  by 
prosecuting  attorneys  for  the 
government  to  analyze  evidence; 
prepare  for  examination  of  witnesses;  to 
prepare  for  argument  before  courts, 
magistrates,  and  investigating  officers, 
and  to  advise  commanders.  Dociunents 
may  be  required  after  trial  when 
appellate  or  revievsring  authorities  make 
post- trials  inquiries  or  order  new  trials.' 

ROUTME  USES  OF  RECOROS  MAMT  AVCO  M  THE 
SYSTBli  MCLUOttM  CATE00IHE8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Delete  entry  and  replace  with  'In 
addition  to  those  disclosures  generally 
permitted  under  5.  U.S.C.  552a(b)  of  the 
Privacy  Act,  these  records,  or 
information  contained  therein,  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Records  from  this  system  may  be 
disclosed  to  the  Department  of  Veterans 
Affairs,  the  Department  of  Justice,  the 
Department  of  State,  and  federal  courts 
for  determination  of  rights  and 
entitlements  of  individuals  concerned 
or  the  government. 

The  records  may  also  be  disclosed  to 
a  governmental  board  or  agency  or 
health' care  professional  society  or 
organization  if  such  record  or  document 
is  needed  to  perform  licensing  or 
professional  standards  monitoring 
related  to  credentialed  health  care 
practitioners  or  licensed  non- 
credentialed  health  care  personnel  who 
are  or  were  members  of  the  United 
States  Air  Force,  and  to  medical 
institutions  or  organizations  wherein 
such  member  has  applied  for  or  been 
granted  authority  or  employment  to 
provide  health  care  services  if  such 
record  or  document  is  needed  to  assess 
the  professional  qualifications  of  such 
member. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
compilation  of  sjrstems  of  records 
notices  apply  to  this  system. ' 


EXEMPTIONS  CLO— D  FOR  THE  SYSTBI: 

Delete  entry  and  replace  with 
'Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  from  the  following 
subsections  of  5  U.S.C  552a(c)(3).  (c)(4). 


(d).  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G),  (H)  and 
(I),  (e)(5),  (e)(8),  (f),  and  (g). 

Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  from  the  following 
subsections  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1),  (e)(4)(G),  (H)  and  ffl.  and  (f). 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager.' 

Fill  A  JA  B 

SVSTEMNAME: 

Courts-Martial  and  Article  15 
Records. 

SYSTEM  LOCATION: 

Judge  Advocate  General,  Headquarters 
United  States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420; 

Headquarters  Air  Force  Military 
Personnel  Center,  550  C  Street  W, 
Randolph  Air  Force  Base,  TX  78150- 
4703; 

National  Personnel  Records  Center, 
Military  Personnel  Records.  9700  Page 
Boulevard.  St.  Louis,  MO  63132-5100; 

Washington  National  Records  Center, 
Washington,  DC  20409-0002;  and 

Air  Force  major  commands,  major 
subordinate  commands  headquarters, 
and  at  all  levels  down  to  and  including 
Air  Force  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

CATEQORES  OF  MMVBUALS  COVERED  SY  THE 
SYSTBi: 

All  persons  subject  to  the  Uniform 
Code  of  Military  Justice  (10  U.S.C.  802) 
who  are  tried  by  courts-martial  or  upon 
whom  Article  15  punishment  is 
imposed. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Records  of  trial  by  courts-martial  and 
records  of  Article  15  punishment  and 
documents  received  or  prepared  in 
anticipation  of  judicial  and  non-judicial 
proceedings. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM! 

10  U.S.C.  815(g).  Commanding 
officer's  non-judicial  punishment;  854. 
Record  of  Trial;  865,  Disposition  of 
records  after  review  by  the  convening 
authority;  and  E.O.  9397. 

PURI>0SE(s): 

Records  of  trial  by  courts-martial  are 
used  for  review  by  the  appellate  and 
other  authorities. 

Portions  of  the  record  in  every  case 
are  used  in  evaluating  the  individual's 


overall  performance  and  inclusion  in 
the  military  master  personnel  record:  if 
conviction  results,  a  record  thereof  can 
be  introduced  at  a  subsequent  courts- 
martial  trial  involving  the  same 
individual;  also  used  as  source 
documents  for  collection  of  statistical 
information. 

Article  15  records  are  used  for  review 
'  of  legal  sufficiency  and  action  on 
appeals  or  applications  for  correction  of 
military  records  filed  before  appropriate 
Air  Force  authorities;  used  to  formulate 
responses  to  inquiries  concerning 
individual  cases  made  by  the  Congress, 
the  President,  the  Department  of 
Defense,  the  individiial  involved  or 
other  persons  or  agencies  with  a 
legitimate  interest  in  the  Article  15 
action;  used  by  Air  Force  personnel 
authorities  in  evaluating  the 
individual's  overall  performance  and 
inclusion  in  the  individual's  military 
master  personnel  record;  may  be  used 
for  introduction  at  a  subsequent  courts- 
martial  trial  involving  the  same 
individual;  used  as  source  dociunents 
for  collection  of  statistical  information 
by  The  Judge  Advocate  General. 

Documents  received  or  prepared  in 
anticipation  of  judicial  and  non-judicial 
Uniform  Code  of  MiUtary  Justice 
proceedings  are  used  by  prosecuting 
attorneys  for  the  government  to  analyze 
evidence;  to  prepare  for  examination  of 
witnesses;  to  prepare  for  argument 
before  courts,  magistrates,  and 
investigating  officera,  and  to  advise 
commandera.  Documents  may  be 
required  after  trial  when  appellate  or 
reviewing  authorities  make  post-trials 
inquiries  or  order  new  trials. 

ROUHNE  USES  OF  RECORDS  MAMTASCD  M  THE 
SYSTEM.  MCtUOMQ  CATEQORKS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5.  U.S.C. 
552a(b)  of  the  Privacy  Act.  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DoD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

Records  from  this  system  may  be 
disclosed  to  the  Department  of  Veterans 
Affairs,  the  Department  of  Justice,  the 
Department  of  State,  and  federal  courts 
for  determination  of  rights  and 
entitlements  of  individuals  concerned 
or  the  government. 

The  records  may  also  be  disclosed  to 
a  governmental  board  or  agency  or 
health  care  professional  society  or 
organization  if  such  record  or  document 
is  needed  to  perform  licensing  or 
professional  standards  monitoring 
related  to  credentialed  health  care 
practitioners  or  licensed  non- 
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credentialed  health  care  personnel  who 
are  or  were  members  of  the  United 
States  Air  Force,  and  to  medical 
institutions  or  organizations  wherein 
such  member  has  applied  for  or  been 
granted  authority  or  employment  to 
provide  health  care  services  if  such 
record  or  dociunent  is  needed  to  assess 
the  professional  qualifications  of  such 
member. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system.' 

POUCKS  AND  PRACTICES  FOR  STORMQ, 
RETRSVMQ,  ACCES8MQ,  RET  AMMO,  AND 
nSPOSMQ  OF  RECORDS  M  THE  SYSTBI: 

STORAQE: 

Maintained  in  file  folders,  and  in 
computers  and  computer  output 
products. 

retrsvamjty: 

Retrieved  by  name,  Social  Security 
Number,  Military  Service  Number,  or  by 
other  searchable  data  fields. 

SAFEQUAR08: 

Records  are  accessed  by  custodian  of 
the  record  system  and  person(s)  who  are 
properly  screened  and  cleared  for  need- 
to-know.  Records  are  stored  in  vaults 
and  locked  rooms  or  cabinets.  Records 
are  protected  by  guards,  and  controlled 
by  personnel  screening  and  by  visitor 
registers.  Those  in  computer  storage 
devices  are  protected  by  computer 
system  software. 

RCiamON  AND  msposal: 

Coiuls-martial  records  are  retained  in 
office  files  for  2  years  following  date  of 
final  action  and  then  retired  as 
permanent. 

General  and  special  courts-martial 
records  are  retired  to  the  Washington 
National  Records  Center,  Washington, 
DC  20409-0002. 

Summary  coiuls-martial  and  Article 
15  records  are  retained  in  office  files  for 
1  year  or  until  no  longer  needed, 
whichever  is  sooner,  and  then  retired  as 
permanent. 

Summary  courts-martial  and  Article 
IS  records  are  forwarded  to  the  Air 
Force  Personnel  Center  for  filing  in  the 
individual's  permanent  master 
personnel  record. 

Dociunents  received  or  prepared  in 
anticipation  of  judicial  and  non-judidal 
Uniform  Code  of  Military  Justice 
proceedings  are  maintained  in  office 
files  until  convictions  are  final  or  until 
no  longer  needed  then  destroyed. 
Records  are  destroyed  by  tearing  into 
pieces,  shredding,  pulping,  macerating 
or  burning. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Judge  Advocate  General,  Headquarters 
United  States  Air  Force,  1420  Air  Force 
Pentagon,  Washington,  DC  20330-1420; 

Chief,  Military  Personnel  Records 
Division,  Directorate  of  Personnel  Data 
Systems,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703; and 

The  StaS  Judge  Advocate  at  all  levels 
of  command  and  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  systems  of 
records  notices. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to  the 
appropriate  System  manger  above. 

Individual  should  provide  full  name. 
Social  Seciuity  Number,  service  number 
if  different  than  Social  Seciuity 
Number,  unit  of  assignment,  date  of  trial 
and  type  of  court,  if  known,  or  date 
pimishment  imposed  in  the  case  of 
Article  15  action. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  appropriate 
System  manger  above. 

Individualshould  provide  full  name. 
Social  Seciuity  Number,  service  number 
if  different  than  Social  Security 
Number,  unit  of  assignment,  date  of  trial 
and  type  of  court,  if  known,  or  date 
punishment  imposed  in  the  case  of 
Article  15  action. 

Requester  may  visit  the  office  of  the 
system  manager.  Requester  must  present 
valid  identification  card  or  driver's 
license. 

COHTESTMQ  RECORD  PROCBMJRES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEQORCS: 

Information  from  almost  any  source 
can  be  included  if  it  is  relevant  and 
material  to  the  Article  15  or  courts- 
martial  proceedings. 

EXEyPTWNS  CUUMEO  FOR  THE  SYSTBI: 

Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.C. 
5529(j)(2)  from  the  following 
subsections  of  5  U.S.C.  552a(c)(3),  (c)(4), 
(d),  (e)(1),  (e)(2),  (e)(3).  (e)(4)(G).  (H)  and 
(I),  (e)(5).  (e)(8).  (f).  and  (g). 


Portions  of  this  system  of  records  may 
be  exempt  pursuant  to  5  U.S.Q 
552a(k)(2)  from  the  following 
subsections  of  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G).  (H)  and  (I),  and  (f). 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2),  and  (3).  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

(PR  Doc.  97-1802  ^^ed  1-27-97;  8:45  am] 
BILLING  CODE  aO0O-«4-F 


DEPARTMENT  OF  EDUCATION 

National  Committee  on  Foreign 
Medical  Education  and  Accreditation 

Date  and  Time:  Monday,  March  3, 
1997,  9:00  a.m.  until  5:30  p.m.; 
Tuesday,  March  4, 1997,  9:00  a.m.  until 
5:30  p.m. 

P7ace:  The  Latham  Hotel,  3000  M. 
Street.  N.W.,  Washington.  D.C.  20007 

Status:  Parts  of  this  meeting  will  be 
open  to  the  public.  Parts  of  this  meeting 
will  be  closed  to  the  public. 

Matters  to  be  Considered:  The 
Standards  of  accreditation  applied  to 
medical  schools  by  a  number  of  foreign 
countries  and  the  comparability  of  those 
standards  of  accreditation  applied  to 
United  States  medical  schools. 
Discussions  of  the  standards  of 
accreditation  will  be  held  in  sessions 
open  to  the  public.  Discussions  that 
focus  on  specific  determinations  of 
comparability  are  closed  to  the  pubtic  in 
order  that  each  country  may  be  properly 
notified  of  the  decision. 
SUPPLEMENTARY  MFOMIATION:  Pursuant 
to  section  481  of  the  Higher  Education 
Act  of  1965.  as  amended  in  1992  (20 
U.S.C.  §  1088).  the  Secretary  established 
within  the  Department  of  Education  the 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  The 
Committee's  responsibilities  are  to  (1) 
evaluate  the  standards  of  accreditation 
applied  to  applicant  foreign  medical 
schools;  and  (2)  determine  the 
comparability  of  those  standards  to 
standards  for  accreditation  applied  to 
United  States  medical  schools. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  F.  Sperry.  Executive  Director, 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation.  600 
Independence  Avenue,  S.W.,  Room 
3905,  ROB #3.  Washington. DC.  20202- 
7563.  Telephone:  (202)  260-3636. 
Beginning  Monday,  February  24, 1997, . 
you  may  call  to  obtain  the  identity  of 
the  countries  whose  standards  are  to  be 
evaluated  during  this  meeting. 


UMI 
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Dated:  January  22, 1997. 
David  A.  Longamcker, 

Assistant  Secretary  for  Postsecondaiy 

Education. 

[FR  Doc.  97-1985  Filed  1-27-97;  8:45  am) 

BIUJNQ  OOOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Adminlstralion; 
Notice  of  Scoping  Meeting  for 
Development  of  Retail  Wheeling  Policy 

agency:  Bonneville  Power 
Administration,  DOE. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bonneville  Power 
Administration  will  bold  a  meeting  to 
begin  scoping  of  issues  related  to  the 
development  of  a  policy  proposal  for 
retail  wheeling  over  the  Federal 
Columbia  River  Transmission  System. 

DATES:  This  meeting  is  scheduled  for 
February  4, 1997,  bom  9:00  a.m.  to 
12:00  noon. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Red  Lion  Columbia  River  Hotel, 
Klamath  Room,  1401  N.  Hayden  Island 
Drive,  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Mills,  Bonneville  Power 
Administration  Transmission  Business 
Line,  (503)  230-7505;  or  Michael 
McFarland,  Bonneville  Power 
Administration  Transmission  Business 
Line,  (503)  230-3688. 

SUPPLEMENTARY  INFORMATION:  The 
Bonneville  Power  Administration  will 
initiate  a  public  process  to  develop  a 
retail  wheeling  policy  for  the  Federal 
Columbia  River  Transmission  System. 
This  process  will  start  with  a  public 
meeting  to  begin  scoping  the  issues  to 
be  addressed  in  such  a  policy 
development.  These  issues  include  (1) 
Impacts  on  system  reliability;  (2) 
potential  for  difiiering  state  approaches; 
(3)  technical  constraints  related  to 
scheduling  and  coordination;  and  (4) 
impacts  on  existing  wholesale  power 
contracts. 

Issued  in  Portland.  OR  on  January  21. 
1997. 

Paul  S.  Maikat, 

Acting  General  Counsel. 

IFR  Doc.  97-2022  Filed  1-27-97;  8:45  am) 

BILUNQ  CODE  MaO-01-P 


Federal  Energy  Regulatory 
Commisaion 

pocket  No.  GT97-1S-O00I 

Boundary  Gas,  Inc.;  Notice  of  Refund 
Report 

January  22, 1997. 

Take  notice  that  on  January  16, 1997, 
Boundary  Gas,  Inc.  (Boundary) 
submitted  a  refund  report  reflecting  the 
flowthrough  of  the  Gas  Research 
Institute  (GRI)  refund  received  by 
Boundary  on  June  28, 1996. 

Boundary  states  that  pursuant  to  the 
1993  GRI  settlement,  and  in  compliance 
with  the  Commission  Order  approving 
such  settlement,  it  has  credited  such 
refund  proportionally  to  its  firm 
customers  on  non-discounted  service 
based  on  the  GRI  surcharges  those 
customers  paid  during  the  calendar  year 
1995.  Boundary  states  that  each 
customer's  credit  was  reflected  on  its 
invoice  for  June  1996  services  issued  on 
or  about  July  15, 1996. 

Boundary  states  that  a  copy  of  this 
filing  is  being  mailed  to  each  of 
Boundary's  affected  customers  and  the 
state  commissions  of  New  York, 
Connecticut,  New  Jersey,  Massachusetts, 
New  Hampshire  and  Rhode  Island. 

Any  person  desiring  to  be  heard  or 
protest  the  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  and  protests  should  be 
filed  on  or  before  January  29,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  CadwU, 
Secretary. 

(FR  Doc.  97-1967  Filed  1-27-97;  8:45  am) 
BILUNO  CODE  e717-01-M 


[Docket  Nos.  ER97-881-000.  et  al.] 

CSW  Operating  Companies,  et  al.; 
Notice  of  RlIng  of  Power  Pool  and 
Holding  Company  Agreements  Made 
Pursuant  to  Order  No.  888 

January  22, 1997. 

Take  notice  that  the  entities  shown  on 
the  Attachment  to  this  notice  submitted 
filings  in  response  to  the  Commission's 


Order  No.  888.>  These  filings  include: 
(1)  Joint  pool-wide  compliance  tariffs 
and  proposed  amendments  to  pool 
agreements;  and  (2)  single-system 
holding  company  compliance  tariffs  and 
revisions  to  holding  company 
equaUzation  agreements.  These  filings 
were  assigned  the  docket  numbers 
shown  on  the  Attachment. 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  filings  listed  in  the 
Attachment  should  file,  in  each 
particular  proceeding  and  referencing 
the  appropriate  docket  number,  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214). 

All  such  motions  or  protests  should 
be  filed  on  or  before  February  20,  1997. 
(This  uniform  deadline  supersedes  any 
earlier  deadlines  provided  in  individual 
notices  of  filing  issued  for  any  of  the 
filings  listed  on  the  Attachment). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  the  filings  listed  on  the 
Attachment  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  during  normal  business 
hours  in  the  Pubhc  Reference  Room  at 
888  First  Street.  NE.,  Washington.  DC 
20426. 

Lois  D.  Casbell, 
Secretary. 

Attachment — List  of  Power  Pool  and  Holding 
Company  Submittals 

/.  Submittals  From  Power  Pools 
California  Power  Pool 

ER97-905-O00 
Central  Area  Power  Coordinating  Group 

(1)  OA97-221-000 
ER97-1 165-000 

(2)  OA97-21»-O00 
ER97-1 167-000 

(3)  OA97-297-000 
ER97-1 169-000 

Colorado  Power  Pool 

(1)  OA97-501-000 
ER97-1 062-000 


■  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Pubtic  Utilities  and  Transmitting 
Utilities.  61  FR  21540  (May  10.  1996).  FERC  Stats. 
k  Regs.  1 31,036  [Order  No.  S88].  nh'g pending  See 
also  Notice  of  Extension  of  Time  and  Clarifying 
Service  and  Docketing  Procedures,  76  FERC 
161.347(1996). 
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Inland  Power  Pool 

(1)  OA97-497-000 
ER97-978-000 

Michigan  Electric  Coordinated  Systems 

(1)  OA97-249-000 
ER97-116&-O00 

(2)  ER97-1 168-000 

(3)  OA97-472^<XX) 
ER97-1023-000 

MIdContinent  Area  Power  Pool 

(1)  OA97-163/000 
ER97-1 162-000 

MOKAN  Power  Pool 

(1)  OA97-262-000 
ER97-1083-000 

New  England  Power  Pool 

(1)  OA97-237-000 
ER97-1 079-000 

(2)  OA97-238-000 
ER97-1080-000 

New  York  Power  Pool 

(1)  OA97-470-000 
ER97-1162-000 

Pacific  Northwest  Coordinating  Agreement 

OA97-21-000 

Pennsylvania-New  Jersey-Pennsylvania 
Interconnection 

(1)  OA97-261-000 
ER97-1 082-000 

Western  Systems  Power  Pool 

(1)  OA97-220-000 
ER97-987-000 

Wisconsin  Power  Pool 

OA97-1 90-000 
n.  Submittals  Fmm  Holding  Companies 
Allegheny  Power  System 

OA97-500-000 
American  Electric  Power 

OA97-480-000 

CSW  Operating  Companies 

OA97-24-000 
ER97-881-000 

Duke  Power  Company 

OA97-197-000 
OA97-210-000 

GPU  Operating  Companies 

OA97-496-000 
ER97-1055-000 

Northeast  Utilities 

OA97-281-000 

Southern  Companies 

OA97-489-000 
ER97-976-000 

Tampa  Electric  Company 

OA97-29&-O00 

[FR  Doc  97-2015  Filed  1-27-57;  8:45  am] 
MUM  OOOC  <717-«1-M 


[Docket  No.  RP97-230-0001 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

January  22, 1997. 

Take  notice  that  on  January  16, 1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  the  following  tariff  sheets  to 
become  effective  April  1, 1997: 

First  Revised  Sheet  No.  115 
Fourth  Revised  Sheet  No.  116 
Fourth  Revised  Sheet  No.  117 
Third  Revised  Sheet  No.  11 7A 
Third  Revised  Sheet  No.  121 

FGT  states  that  on  October  1, 1996, 
FGT  filed  pro  fonna  tariff  sheets  in 
Docket  No.  RP97-21-000  (October  1 
Filing)  to  implement  standards  adopted 
by  the  Gas  Industry  Standards  Board 
(GISB)  in  compliance  with  Commission 
Order  No.  587.  On  November  15, 1996, 
the  Commission  issued  an  Order  on 
CompUance  (November  15  order)  in 
which  the  Commission  foimd  that  FGT's 
pro  forma  tariff  language  generally 
comphed  with  Order  No.  587  with 
certain  exceptions.  The  November  15 
Order  required  FGT  to  file  revised  pro 
forma  tariff  sheets  as  needed  to  address 
the  exceptions  noted  by  the 
Commission.  On  December  16, 1996, 
FGT  filed  revised  pro  forma  tariff  sheets 
in  Docket  No.  RP97-21-O01  (December 
16  Filing)  in  comphance  with  the 
November  15  Order. 

FGT  states  that  in  the  October  1 
Filing,  FGT  requested  waiver  of  the 
portion  of  Standard  1.3.2  establishing  a 
deadline  of  11:30  AM  for  nominations 
leaving  the  control  of  the  nominating 
party  (11:45  AM  for  receipt  by 
Transporter)  to  the  extent  necessary  to 
permit  an  earlier  deadline  for  written 
nominations,  which  FGT  currently 
accepts.  The  Commission  in  its 
November  15  Order  denied  FGT's 
requested  waiver  of  the  above  deadlines 
for  written  nominations,  citing  the 
objective  of  imiformity  in  such  rules 
and  timelines  for  the  gas  industry,  and 
required  FGT  to  apply  the  GISB 
deadlines  to  written  nominations  to  the 
extent  that  FGT  continues  to  accept 
written  nominations.  The  Commission 
then  stated  that  any  proposals  to  change 
service  offerings  should  be  made  in  a 
separate  Section  4  filing. 

FGT  states  that  during  the  GISB 
process,  it  was  clearly  understood  by  all 
participants  that  the  accelerated 
timeline  for  receiving  and  confirming 
nominations  and  commimicating 
scheduled  quantities  was  predicated  on 
the  electronic  exchange  of  information. 
As  explained  in  the  transmittal  letter  of 
FGT's  December  16  Filing,  because  of 


the  additional  time  that  is  necessary  to 
perform  the  manual  entry  and 
validation  work  associated  with  a 
written  nomination,  FGT  states  that  it 
cannot  meetthe  GISB  confirmation  and 
scheduling  deadlines  if  it  continues  to 
accept  written  nominations  and  such 
nominations  are  not  received  imtil  11:45 
AM. 

FGT  states  that  it  cturently  receives 
all  of  its  nominations  in  writing  by 
10:00  AM.  It  takes  FGT  approximately  7 
hoivs  to  manually  enter  ihe 
nominations,  perform  iterative  capacity 
allocations,  and  confirm  quantities  wiUi 
the  interconnecting  parties.  Currently, 
the  scheduling  process  is  completed  by 
5:00  PM.  With  the  implementation  of 
the  GISB  standards  on  April  1, 1997,  the 
window  for  processing  nominations 
must  be  shortened  by  2  to  3  hours  to 
complete  the  confirmation  process  by 
the  3:30  FM  deadline. 

Accordingly,  FGT  states  that  it  is 
herein  proposing  to  eliminate  written 
nominations,  except  in  emergency 
circumstances,  to  ensure  that  it  is  able 
to  meet  the  timeline  set  out  in  Standard 
1.3.2. 

FGT  states  that  on  December  19, 1996, 
FGT  advised  its  customers  that  in  order 
to  comply  with  the  GISB  timeUne,  it 
would  be  necessary  for  all  customers  to 
submit  their  nominations  electronically 
beginning  March  31, 1997  (for  the  gas 
day  of  April  1, 1997).  In  this  letter,  FGT 
informed  its  customers  that  they  will 
have  several  options  for  the  electronic 
transmission  of  nominations:  (i)  an 
ANSI  XI 2  format  fit)m  the  customer's 
computer  to  FGT  via  the  Internet,  (ii)  a 
standard  flat  file  format  via  Internet,  or 
(iii)  use  of  a  third  party  service  provider 
using  option  (i)  or  (ii)  above.  FGT  also 
included  an  electronic  commtmications 
survey  in  order  to  facilitate  the 
transition  to  electronic  nominations. 

FGT  states  that  it  is  currently  testing 
the  standard  GISB  XI 2/  Internet  process 
with  its  customers  which  have 
expressed  an  interest  in  this  process. 
This  testing  has  been  conducted  on  the 
servers  which  will  be  used  for 
production  on  April  1. 1997.  In 
addition,  FGT  has  participated  in  the 
related  pilot  testing  of  the  standard 
GISB  process  whidi  allows  any 
customer  to  upload  X12  files  to  its  test 
server. 

FGT  states  that  it  is  also  offering 
another  capability  for  its  customers  to 
upload  nominations  electronically.  This 
capability  specifies  a  flat  file  format 
which  can  easily  be  created  by  a  variety 
of  inexpensive,  widely  available 
software  products  including 
spreadsheets.  This  eliminates  the 
requirement  that  the  customer  maintain 
an  XI 2  translator.  FGT  customers  can 
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upload  the  flat  file  using  a  Web  browser 
to  access  a  Web  page  located  on  FGT's 
Web  server.  The  uploaded  file  will  be 
processed  and  a  result  returned 
interactively  to  the  Web  browser.  FGT's 
customers  can  also  use  a  part-time,  dial- 
up  connection  to  the  Internet  to 
implement  this  alternative.  This 
capability  is  currently  available  for 
testing  at  http://xl2.enron.com:5713/ 
interhome.htm. 

FGT  states  that  the  changes  submitted 
in  the  instant  filing  provide  for  the 
elimination  of  written  nominations 
effective  for  the  gas  day  of  April  1, 1997, 
in  accordance  with  FGT's 
implementation  of  GISB  Standard 
1.3.2.1.  The  changes  reflected  in  the 
attached  tariff  sheets  are  made  in  order 
to  allow  FGT  to  effectively  implement 
Standard  1.3.2  (which  provides  for 
deadlines  of  11:45  AM  for  the  receipt  of 
nominations  by  FGT,  noon  for  a  quick 
response,  and  3:30  PM  for  receipt  of 
completed  confirmations  by  FGT  fit)m 
upstream  and  downstream  connected 
parties,  with  the  scheduling  process 
being  completed  by  4:30  PM). 
Nominations  for  the  April  1  gas  day  will 
be  physically  submitted  on  March  31, 
1997.  FGT  has  also  included  a  provision 
providing  for  the  submission  of  written 
nominations  on  an  emergency  basis  in 
the  event  of  a  failure  of  electronic 
nomination  communication  equipment, 
such  as  phone  lines,  servers,  or  the 
Internet.  The  changes  proposed  herein 
also  incorporate  the  changes  previously 
proposed  to  the  affected  tariff  sheets  on 
a  pro  forma  basis  in  FGT's  October  1 
and  £)ecember  16  Filings.  Upon 
acceptance  of  the  changes  proposed 
herein,  it  will  not  be  necessary  for  FGT 
to  refile  these  tarifl'  sheets  when  it 
makes  its  filing  to  implement  the 
proposed  GISB  changes  following  the 
completion  of  the  Commission's  review 
of  FGT's  pro  forma  filings  in  Docket 
Nos.  RP97-21-000  and  -001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fihng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.  Washington,  DC,  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  AH  such  motions  or 
protests  should  be  filed  on  or  before 
February  12, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  {Mrties  to  the  proceeding. 
Any  [>erson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Casheil, 

Secretary. 

(PR  Doc  97-1971  Filed  1-27-97;  8:45  ami 

WLUNQ  COM  a717-01-M 

[Docket  No.  RP97-102-001] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Filing 

January  22, 1997. 

Take  notice  that  on  January  15, 1997, 
Mississippi  Rivpr  Transmission 
Corporation  (MRT)  submitted  for  filing 
worksheets  reflecting  the  calculation  of 
Gas  Supply  Realignment  Costs  (GSRC) 
in  compliance  with  the  December  31, 
1996  Order  issued  by  the  Federal  Energy 
Regulatory  Commission  in  this 
proceeding.  As  explained  in  its  filing, 
MRT's  worksheets  set  out  explanations 
and  support  for  the  calculation  of  its 
GSRC. 

MRT  states  that  copies  of  the 
compliance  filing  have  been  mailed  to 
all  parties  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  must  be  filed 
on  or  before  January  29, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. - 
Lois  D.  Casheil, 
Secretary. 
(PR  Doc.  97-1969  Filed  1-27-97;  8:45  am] 

BttJJNO  COOE  (Tir-OI-M 

pocket  No.  TM97-3-K-001] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

January  22. 1997. 

Take  notice  that  on  January  15, 1997. 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
worksheets  reflecting  the  calculation  of 
Miscellaneous  Revenues  in  compliance 
with  the  December  31, 1996  Order 
issued  by  the  Federal  Energy  Regulatory 
Commission  in  this  proceeding.  As 
explained  in  its  filing,  MRTs  worksheets 
set  out  explanations  and  support  for  the 
calculation  of  its  imbalance  purchases 
and  sales  and  for  the  cashout  rate 


applied  in  each  of  MRTs  cashout 
transactions. 

MRT  states  that  copies  of  the 
compliance  filing  have  been  mailed  to 
all  parties  on  the  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  January  29, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secretary. 
IFR  Doc.  97-1973  Filed  1-27-97;  8:45  am) 

BH.LMQ  COOC  •717-ei-M 

[Docket  No.  CP97-1 95-000] 

Missouri  Gas  Energy.  A  Division  of 
Southern  Union  Company, 
Complainant,  v.  Williams  Natural  Gas 
Company,  Respondent;  Notice  of 
Complaint 

January  22, 1997. 

Take  notice  that  on  January  13,  1997, 
Missouri  Gas  Energy,  A  Division  of 
Southern  Union  Company  (MGE),  504 
Lavaca.  Suite  800,  Austin,  Texas  78701, 
filed  a  complaint  in  Docket  No.  CP97- 
195-000,  pursuant  to  Section  5  of  the     ^ 
Natural  Gas  Act  and  Rules  206  and  212 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  MGE  requests  that  the 
Commission  order  Williams  Natural  Gas 
Company  (Williams)  to  immediately 
cease  construction  of  pipeline  facilities 
for  the  purpose  of  providing  service  to 
the  Hawthorn  Power  Plant  located  in 
Jackson  County.  Missouri,  and  charges 
that  the  proposed  construction  clearly 
violates  Section  311  of  the  NGPA,  all  as  . 
more  fiiUy  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  pubfic  inspection. 

MGE  believes  that  Williams'  proposed 
pi|>eline  project  is  an  inappropriate 
circumvention  of  the  Commission's 
jurisdiction  under  Section  7  of  the  NGA, 
because  the  service  proposal  does  not 
satisfy  the  requirements  of  Section 
284.102(d)  of  the  Commission's 
Regulations.  In  addition,  MGE  charges 
that  Williams  has  failed  to  comply  with 
Section  284.11  of  the  Commission's 
Regulations  which  require  that  a 
pip>eline  give  at  least  30  days  notice 
prior  to  the  commencement  of  any 
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construction.  According  to  MGE, 
Williams  has  stated  that  although  it  is 
beginning  construction  in  January,  it  is 
not  planning  to  file  an  advance  notice 
with  the  Commission  until  February. 

MCE  asserts  that  if  the  Commission 
does  not  order  Williams  to  immediately 
cease  its  violations  of  the  NGPA  and 
halt  construction  of  the  pipeline  project. 
MGE,  in  the  alternative,  requests  that 
the  Commission  place  Williams  fully  at 
risk  for  the  construction  costs  and  order 
an  immediate  contract  demand 
reduction  in  MGE's  current  agreement 
with  Williams.  MGE  also  states  that  if 
the  relief  it  seeks  cannot  be  granted  on 
the  basis  of  its  complaint,  it  requests  a 
full  and  immediate  evidentiary  hearing. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  this 
complaint  should  on  or  before  February 
21, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.,  Washington,  DC  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Answers  to  the 
complaint  shall  be  due  on  or  before 
February  21, 1997. 
Lois  D.  CaaheU. 
Secretary, 
(PR  Doc.  97-1966  Filed  1-27-97;  8:45  am] 

MLUNQ  COOC  tTir-OI-M 


[Doctot  Na  RPM-20(M)ie] 

NorAm  Qas  Transmission  Company; 
Notico  of  Proposed  Changos  in  FERC 
Gas  Tariff 

lanuaiy  22, 1997. 

Take  notice  that  on  January  15, 1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 
Voliune  No.  1,  the  following  revised 
tariff  sheet  to  be  effective  January  16, 
1997: 

Original  Sheet  No.  7G.01 

NGT  states  that  this  tariff  sheet  is  filed 
herewith  to  reflect  specific  negotiated 
rate  transactions  to  be  effective  for  two 
days,  January  16, 1997  and  January  17. 
1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaslieU, 
Secretary. 
[FR  Doc.  97-1968  Filed  1-27-97;  8:45  am] 

MLUNQ  CODE  •717-01-M 


[Docket  No.  SA97-1-000] 

PanEnergy  Texas  intrastate  Pipeline 
Company;  Notice  of  Petition  for 
Adjustment 

Janaury  22, 1997. 

Take  notice  that  on  December  23, 
1996,  PanEnergy  Texas  Intrastate 
Pipeline  Company  (PanEnergy)  filed 
pursuant  to  Section  502(C)  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA), 
a  petition  for  adjustment  imder  Section 
285.123(b)(l)(ii)  of  the  Commission's 
Regulations  to  permit  PanEnergy  to  use 
its  tariff  on  file  with  the  Railroad 
Commission  of  Texas  (TRC),  for 
suspendable  interruptible  transportation 
services  performed  pursuant  to  NGPA 
Section  311. 

In  support  of  its  petition,  PanEnergy 
states  that  it  provides  intrastate 
transportation  service  within  the  State 
of  Texas,  and  is  a  gas  utility  subject  to 
the  jurisdiction  of  the  TRC.  PanEnergy 
states  that  it  was  formed  in  order  to 
operate  pipeline  facilities  spun  down  by 
Florida  Gas  Transmission  Company, 
and  later  sold  to  PanEnergy  Field 
Services.  Those  facilities  are  called  the 
"North  Citrus  System".  PanEnergy 
provides  intrastate  service  to  Onyx 
Pipeline  Company,  L.C.  (Onyx). 

Subsequently,  PanEnergy  also 
acquired  an  intrastate  pipeline  fi-om 
Falfurrias  Pipeline  Company,  successor- 
in-interest  to  Mobil  Vanderbilt- 
Beaumont  Pipeline  Company  (Mobil 
Vanderbilt).  Mobil  VanderbiJt,  and 
subsequently.  Falfurrias,  offered  Section 
311  service  pursuant  to  Commission 
order  (73  FERC  1 61,256  (1995)).  The 
Falfurrias  line  is  now  being  operated  as 
a  small  but  integral  part  of  PanEnergy's 
system.  PanEnergy  is  now  interested  in 
offering  interruptible  Section  311 
service  which  would  use  the  integrated 
system.  It  requests  that  the  intrastate 
service  performed  on  behalf  of  Onyx 


should  be  viewed  as  "comparable"  to 
that  contemplated  under  Section  311. 

The  regulations  applicable  to  this 
proceeding  are  foimd  in  Subpart  K  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  Any  person  desiring  to 
participate  in  this  rate  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission 
within  15  days  after  publication  of  this 
notice  in  the  Federal  Register.  The 
petition  for  adjustment  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-1972  Filed  1-27-97;  8:45  am] 
BILUNQ  CODE  tTIT-OI-M 


[Docket  No.  RP97-13a-001] 

Shell  Gas  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

January  22, 1997. 

Take  notice  that  on  January  16, 1997, 
Shell  Gas  Pipeline  Company  (SGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  the 
tariff  sheets  set  forth  on  Appendix  B  to 
the  filing,  to  become  effective  June  1, 
1997. 

SGPC  states  that  the  amended  tariff 
sheets  set  forth  revisions  to  SGPC's 
December  2, 1996  tariff  filing,  made  to 
comply  with  Order  No.  587,  to  better 
conform  SGPC's  tariff  to  Order  No.  587. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  vnth  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regtilations.  All  such  protests  must  be 
filed  on  or  before  February  12, 1997. 
Protests  will  be  consider^  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CariwU, 
Secretary. 

(FR  Doc.  97-1970  Filed  1-27-97;  8:45  am] 
BRiJn  COBE  •717-41-M 
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[Doctot  No.  CP97-18e-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

January  22, 1997. 

Take  notice  that  on  January  16, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,Xentucky  42301  filed  in 
Docket  No.  CP97-186-000  a  request 
pursuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  and  permission  to  construct 
and  operate  a  delivery  point  for  Natiual 
Gas  of  Kentucky,  Inc.  (NGKY)  in  Warren 
County,  Kentucky,  imder  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
407-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Texas  Gas  states  that  it  proposes  to 
install,  operate,  maintain  and  own  a 
side  valve,  three-inch  skid-moimted 
meter  station,  electronic  flow 
measurement,  telemetry,  flow  control 
and  related  facilities  on  Texas  Gas' 
Bowling  Green-Mimfordville  eight-inc 
Line  in  Warren  County,  Kentucky. 
Texas  Gas  indicates  that  NGKY  will 
install,  operate,  maintain  and  own,  at  its 
sole  exp>ense,  3,000  feet  of  four-inch 
pipeline  connecting  to  Texas  Gas  at  this 
point.  It  is  indicated  that  NGKY  Mill 
reimburse  Texas  Gas  in  full  for  the  cost 
to  construct  the  facilities,  which  is 
estimated  to  be  $89,000.  Texas  Gas 
asserts  that  the  volumes  of  natural  gas 
to  be  transported  through  the  new 
delivery  point  will  be  within  the 
voliunes  certificated  to  be  transported 
by  Texas  Gas  under  its  blanket 
certificate. 

Any  person  or  the  Commission's  Staff 
may,  vtrithin  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
'  treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Sectetary. 

[PR  Doc.  97-1965  Filed  1-27-97;  8:45  am] 

HLUNQ  COM  1717-01-M 


[Dodwt  No.  ER91-«6»-008,  et  ai.] 

Entergy  Services  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

January  22, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Entei^  Services  Inc. 

[Docket  No.  ER91-569-0081 

Take  notice  that  on  December  31, 
1996,  Entergy  Services  Inc.  tendered  for 
filing  an  updated  market  power  analysis 
on  behalf  of  the  Entergy  Operating 
Companies  and  their  affiliates. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  MidAmerican  Energy  Company 

(Docket  No.  ER96-1 501-000) 

Take  notice  that  on  January  2, 1997, 
MidAmerican  Energy  Company 
(MidAmerican],  106  East  Second  Street, 
Davenport,  Iowa  52801,  tendered  for 
filing  an  amendment  to  its  initial  filing 
in  the  above-referenced  docket.  The 
amendment  consisted  of  an  executed 
Service  Agreement  dated  Jime  1, 1996, 
entered  into  by  MidAmerican  with  the 
Qty  of  Independence,  Missouri 
pursuant  to  MidAmerican's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5. 

MidAmerican  requests  an  effective 
date  of  June  1, 1997,  for  the  Service 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  amended  filing  on  all  parties 
designated  on  the  official  service  Ust, 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER97-933-000] 

Take  notice  that  on  December  27, 
1996,  Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing 
an  information  statement  concerning 
PSNH's  fuel  and  purchased  power 
adjustment  clause  charges  and  credits 
under  FERC  Rate  Schedule  Nos.  133, 
134, 135  and  142. 


Comment  date:  February  4. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Power  Company 
(Minnesota  Ctmipany) 

[Doclset  No.  ER97-962-000] 

Take  notice  that  cm  December  27, 
1996,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Western  Resources. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
18, 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  4, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

"S.  Cleveland  Electric  Illuminating 
Company  and  Toledo  Edison  Company 

[Docket  No.  ER97-972-000  and  Docket  No. 
ERg7-973-000] 

Take  notice  that  on  December  30, 
1996,  Electric  Power  Service 
Agreements  were  filed  between 
Cleveland  Electric  Company  (CEI)  as   - 
well  as  the  Toledo  Edison  Company 
(TE)  and  Jersey  Central  Power  k  Light 
Company,  MetropoUtan  Edison 
Company  and  Peimsylvania  Electric 
Company,  Morgan  Stanley  Capital 
Group, Inc.,  Ulinova  Power 
marketing,Inc,  and  for  Toledo  Edison 
only  Duke/Louis  Dreyfus  LLC. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Serrices,  Inc. 

[Docket  No.  ER97-110O-OO0I 

Take  notice  that  on  January  3. 1997, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company,  Georgia  Power  Company, 
Gulf  Power  Company,  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
one  (1)  service  agreement  between  SCS, 
as  agent  for  Southern  Companies,  and 
Koch  Power  Services,  Inc.,  and  three  (3) 
service  agreements  between  SCS,  as 
agent  for  Southern  Companies,  and 
Southern  Wholesale  Energy,  a 
department  of  SCS,  as  agent  for 
Southern  Companies,  for  firm  point-to- 
point  transmission  service  under  Part  n 
of  the  Open  Access  Transmission  Tariff 
of  Southern  Companies. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Cmtral  Illinob  Public  Service 
Company 

(Docket  No.  ER97-1 103-000) 

Take  notice  that  on  January  3, 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  six  service  agreements, 
dated  between  December  12, 1996  and 
December  19, 1996,  establishing  the 
following  as  customers  under  the  terms 
of  OPS'  Open  Access  Transmission 
Tariff;  CNG  Power  Services  Corporation, 
Cleveland  Electric  Illuminating,  Federal 
Energy  Services,  Inc,  Heartland  Energy 
Services,  Inc.,  Toledo  Edison  Company 
and  Valero  Power  Services  Company. 

QPS  requests  an  effective  date  of 
December  12. 1996  for  these  service 
agreements.  Accordingly,  CIPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  foregoing  customers 
and  the  Illinois  Commerce  Commissitm. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-1104-000I 

Take  notice  that  on  January  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Service 
Agreement  between  LG&E  and  Kentucky 
Utilities  Company  under  LG&E's  Rate 
Schedule  CSS. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-110S-000] 

Take  notice  that  on  January  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  Louisville 
Gas  and  Electric  Company  and 
Cleveland  Electric  Illuminating 
Company  under  LG&E's  C)]}en  Access 
Transmission  Tariff. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-110&-000] 

Take  notice  that  on  January  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  Louisville 
Gas  and  Electric  Company  and  Toledo 
Edison  Company  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Louisville  Gas'and  Electric 
Company 

(Docket  No.  ER97-1 107-000] 

Take  notice  that  on  January  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  Service 
Agreement  between  LG&E  and 
Tennessee  Valley  Authority  imder 
LG&E's  Rate  Schedule  GSS. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Commonwealth  Edison  Company 

(Docket  No.  ER97-H08-OO01 

Take  notice  that  on  January  3, 1997, 
Commonwealth  Edison  Company 
(Edison),  submitted  Amendment  No.  3, 
dated  December  16, 1996  to  the  Electric 
Coordination  Agreement,  dated 
December  31, 1988  (EGA),  between 
Edison  and  the  Village  of  Winnetka 
(Village).  The  EGA  provides  for  the 
interchange  of  power  and  energy 
between  Edison  and  Village.  The 
Commission  has  previously  designated 
the  Interconnection  Agreement  as 
Edison's  FERC  Rate  Schedule  No.  37. 

Edison  requests  an  effective  date  of 
December  31, 1996  for  Amendment  No. 
3,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  the  Village 
and  the  Illinois  Commerce  Commission. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Minnesota  Power  and  Light 
Company 

(Docket  No.  ER97-1 109-000] 

Take  notice  that  on  January  2, 1997, 
Minnesota  Power  &  Light  Compfuiy, 
submitted  for  filing  a  Firm  Power 
Transaction  Agreement  with  Northern 
States  Power  Company. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-lll(>-000l 

Take  notice  that  on  January  3, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Calpine  Power  Services 
Company  for  Firm  Short-Term 
transmission  service  imder  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  July  9, 1997. 

FpL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 


Comment  date:  February  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-1 11 1-000] 

Take  notice  that  on  January  3, 1997, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Tampa  Electric 
Company  for  Firm  Short-Term 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  December  31, 1996. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Duquesne  Light  Company 

[Docket  No.  ER97-1 11 3-000] 

Take  notice  that  on  January  2, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  liecember  27, 
1996  with  DLC  under  DLC's  Open 
Access  Transmission  Tariff  (Tariff).  The 
Service  Agreement  adds  DLC  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  December  27, 1996 
for  the  Service  Agreement. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-1 114-000] 

Take  notice  that  Wisconsin  Electric 
Company  (Wisconsin  Electric)  on 
January  2, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  and  a 
Transmission  Service  Agreement 
between  itself  and  Commonwealth 
Edison  Company  (ComEd).  The  Electric 
Service  Agreement  provides  for  service 
under  Wisconsin  Electric's  Coordination 
Sales  Tariff. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  of  filing. 
Copies  of  the  filing  have  been  served  on 
ComEd,  the  Public  Service  Commission 
of  Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  New  England  Powo-  Company 

(Docket  No.  ER97^1 11 5-000] 

Take  notice  that  on  January  6, 1997, 
New  England  Power  Company  tendered 
for  filing  Amendments  to  its  Service 
Agreement  with  Granite  State  Electric 
Company,  New  Hampshire  Electric 
Cooperative,  and  the  Town  of 
Littleton,New  Hampshire  (hereinafter- 
Customera)  under  NEP's  FERC  Electric 
Tariff,  Original  Volume  No.  1. 
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NEP  states  that  the  proposed 
Amendments  provide  a  monthly  credit 
to  its  New  Hampshire  Customers  based 
on  a  portion  of  the  savings  received  by 
NEP  through  the  issuance  of  tax-exempt 
financing  authorized  by  the  State  of 
New  Hampshire. 

NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  Amendments  may  become 
effective  on  March  1, 1997. 

Comment  date:  February  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-1 11 8-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
January  7, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  between 
itself  and  Virginia  Electric  and  Power 
Company.  The  Electric  Service 
Agreement  provides  for  service  imder 
Wisconsin  Electric's  Coordination  Sales 
Tariff. 

-    Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Virginia  Electric  and  Power 
Company,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 
Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-1 119-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
January  7, 1997,  tendered  for  filing  an 
Electric  Service  Agreement  and  a  Non- 
Firm  Transmission  Service  Agreement 
between  itself  and  NIPSCO  Energy 
Services  Inc.  The  Electric  Service 
Agreement  provides  for  service  under 
Wisconsin  Electric's  Coordination  Sales 
Tariff.  The  Transmission  Service 
Agreement  allows  NIPSCO  Energy 
Services  Inc.  to  receive  non-firm 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Original 
Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  NIPSCO  Energy  Services  Inc., 
the  Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  Virginia  Electric  and  Power 
Company,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 


Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Carolina  Power  ft  Light  Company 

(Docket  No.  ER97-1 120-000] 

Take  notice  that  on  January  7, 1997, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  separate 
Service  Agreements  for  Non-firm  Point 
to  Point  Transmission  Service  executed 
between  CP&L  and  the  following 
Eligible  Transmission  Customers: 
Southern  Companies  Services,  Inc; 
Toledo  Edison;  Qeveland  Electric 
Illuminating,  New  York  State  Electric  & 
Gas  Corporation;  and  Vitol  Gas  & 
Electric,  LLC.  Service  to  each  Eligible 
Customer  will  be  in  accordance  with  the 
terms  and  conditions  of  Carolina  Power 
&  Light  Company's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Dayton  Power  ft  Light  Company 

(Docket  No.  ER97-1 12 5-000] 

Take  notice  that  Dayton  Power  and 
Light  Company  (DP&L)  on  January  6, 
1997,  and  amended  on  January  7, 1996 
tendered  for  filing  a  service  agreement 
establishing  Monongahela  Power 
Company,  die  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (collectively  "Allegheny 
Power)  as  a  customer  under  the  terms  of 
DP&L's  Market-Based  Sales  Tariff. 

DP&L  requests  an  effective  date  of 
December  7, 1996  for  the  service 
agreement.  Accordingly,  DP&L  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Allegheny  Power  and  the 
Pubhc  Utilities  Commission  of  Ohio. 

Comment  date:  Felmiary  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Lottisviile  Gas  and  Electric 
Company 

[Docket  Na  ER97-1 126-000) 

Take  notice  that  on  January  6, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  a  copy  of  a 
Non-firm  Point-to-Point  Transmission 
Service  Agreement  between  LG&E  and 
various  companies  under  LG&E's  Open 
Access  Transmission  Tariff.  LG&E 
requests  that  the  service  agreements 
become  effective  as  of  December  31, 
1996. 

Comment  date:  February  S,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  Energy  Source  Power,  Inc. 

(Doclcet  No.  ER97-1 172-000] 
Take  notice  that  on  December  31, 

1996,  Energy  Source  Power,  Inc. 

tendered  for  filii^  a  Notice  of 

Cancellation  of  Electric  Rate  Schedule 

FERC  No.  1. 
Comment  date:  FelHnary  5, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  bean)  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  withthe 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  jiarties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoteD.CMlwU, 
Secretary. 

[PR  Doc.  97-2014  Filed  1-27-97;  8:45  am] 
MLLMG  COOe  SMT-SI-^ 

(Docket  No.  RM96-4-0001 

Revisions  to  Untform  System  of 
Accounts,  Fonns,  SMements,  and 
Reporting  Requirements  for  Natural 
Qas  Companies;  Correction  to 
Attachments  to  Notice  of  Revised 
Electronic  Riing  Specifications  for 
FERC  Form  Nos.  2  and  2A 

January  23, 1997. 

The  following  corrections  should  be 
made  to  the  attachments  to  the  notice 
issued  October  31, 1996  in  this 
proceeding  (61  FR  57410,  November  6, 
1996). 

In  the  Instruction  Manual  for 
Electronic  Filing  of  the  Form  Nos.  2  and 
2A,  in  Schedule  F5,  Record  Type  42,  the 
maximiun  length  for  the  item. 
Reconciling  Type,  must  be  changed 
from  11  to  1.  In  Schedule  F5,  Recwd 
Type  22,  the  paper  copy  reference  for 
item  405b,  Investment  Status,  must  be 
changed  firom  213-1.  .  .-b  to  222- 
1.  .  .-b.  In  Schedule  F5,  Record  Type 
33.2,  Long-Term  Debt  Data,  insert  a  data 
item  between  the  items.  Line  Niunber 
and  the  Class  and  Series  of  Obligation. 
The  inserted  item  will  be  Information 
Reported  Code.  The  maximum  length  is 
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1.  The  data  type  is  numeric.  The 
comments  section  reads,  "individual 
item,  code  =  1,  total,  code  =  2." 

In  the  instructions  for  filing  Form  No. 
2A  on  paper,  "FERC  Form  No.  2-A: 
Annual  Report  of  Major  Natural  Gas 
Companies,"  the  Utle  is  revised  to  read 
"FERC  Form  No.  2-A:  Aimual  Report  of 
Nomnajor  Natural  Gas  Companies."  In 
the  section  entitled  "General 
Information,"  Item  IV,  When  to  Submit, 
is  revised  to  read,  "Submit  this  report 
form  on  or  before  March  31st  of  the  year 
following  the  year  covered  by  this 
report."  The  List  of  Schedules  is  revised 
at  line  12  to  read  Capital  Stock  and 
Long-Term  Debt  Data.  Instruction  No.  2 
on  page  114,  Statement  of  Income  for 
the  Year,  is  revised  to  read,  "Report 
amounts  in  account  414,  Other  Utility 
Operating  Income,  in  the  same  maimer 
as  accounts  412  and  413  above." 
LotaD.CailMU. 
Secretary. 

(FR  Doa  97-2017  Filed  1-27-97;  8:45  am] 
C00C«n7-«1-M 


ENVIRONMENTAL  PROTECTION 
AOENCY 

[FRL-6681-3] 

Sci«nc«  Advisory  Board  Notification  of 
Pul)llc  Advisory  Commlttes  Masting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Mercury 
Review  Subcommittee  (MRS)  of  the 
Science  Advisory  Board  (SAB) 
Executive  Committee  will  meet  on 
February  2&-27, 1997,  at  the  Holiday 
Inn  Ge(ngetown.  2101  Wisconsin 
Avenue  NW,  Washington,  DC  20007. 
The  hotel  telephone  number  is  (202) 
338-4600.  The  meeting  will  start  at  9 
a.m.  and  end  no  later  that  5  p.m. 
(Eastern  Time)  each  day.  The  meeting  is 
open  to  the  public.  Due  to  limited  space, 
seating  at  the  meeting  will  be  on  a  first- 
come  basis. 

Purpose  of  the  Meeting— The  main 
purpose  of  the  meeting  is  to  discuss  and 
review  the  EPA's  Draft  Mercury  Study 
Report  to  Congress  (EPA-A52/R-96- 
OOla-g,  Jxme  1996).  The  Subcommittee's 
review  of  the  draft  Report  will  include 
detailed  evaluation  of  the  following 
areas:  (a)  general  scientific  foundations; 
(b)  sources;  (c)  environmental  fate/ 
transport;  (d)  exposure;  (e)  doses/body 
burdens;  (f)  health  endpoints  and 
susceptible  subpopulations;  (g)  issues 
on  wildlife  assessment;  (h)  research 
needs;  and  (i)  questions  related  to  social 
cost. 

For  Further  Information— PLEASE 
NOTE  THAT  THIS  REPORT  IS  NOT 


AVAILABLE  FROM  THE  SAB.  Copies 
may  be  obtained  only  by  ordering  fi'om 
the  National  Technical  Information 
Service  (NTIS)  at  (800)  553-6847,  or  by 
facsimile  to  (703)  321-8547.  To  obtain 
the  complete  draft  report,  request 
docxunent  PB  96-184-619;  the  cost  is 
$310.  An  Executive  Summary  (PB  96- 
184-627)  is  available  for  $28.  One  copy 
of  the  draft  Report  will  be  available  for 
public  viewing  at  the  EPA  Library,  room 
2904  in  the  Mall  section  of  the  EPA 
Headquarters  facility,  401  M  Street,  SW, 
Washington,  DC  20460  (telephone  (202) 
260-5821).  The  Library  is  open  from  8 
a.m.  to  5  p.m.  Monday  through  Friday. 
Please  note  that  copying  facilities  are 
limited;  an  individual  may  copy  a 
maximum  of  25  pages  per  day. 

Members  of  the  pubhc  desiring 
additional  technical  information  about 
the  draft  Report  should  contact  E)r.  Kate 
Mahaffey.  US  EPA  (NCEA  117),  26  W. 
Martin  Luther  King  Drive,  Cincinnati, 
OH  45268;  by  telephone  at  (513)  569- 
7957;  by  facsimile  at  (513)  569-7916;  or 
via  the  Internet  at 
mahaffey.kate@epamail.epa.gov 

Members  of  the  public  desiring 
additional  information  about  the 
meeting,  including  a  draft  agenda, 
should  contact  Ms.  Mary  Winston,  Staff 
Secretary,  Science  Advisory  Board 
(1400).  US  EPA,  401  M  Street,  SW, 
Washington,  DC  20460,  telephone  (202) 
260-8114,  fax  (202)  260-7118,  or 
Internet  at: 

winston.mary@epamail.epa.gov  Anyone 
wishing  to  make  an  oral  presentation  at 
the  meeting  must  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Official 
for  the  MRS,  in  writing  at  the  above 
address  no  later  than  4  p.m.,  February 
17, 1997.  via  fax  (202)  260-7118  or  via 
Internet  at: 

rondberg.sam@epamail.epa.gov  The 
request  should  identify  the  name  of  the 
individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  At  least  45  copies  of 
any  written  comments  to  the  Committee 
are  to  be  given  to  Mr.  Rondberg  no  later 
than  the  time  of  the  presentation  for 
distribution  to  the  Committee  and  the 
interested  public.  The  Science  Advisory 
Board  exfiects  that  the  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted 
written  statements.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  a  total 
time  of  ten  minutes.  Mr.  Rondberg  may 
be  contacted  by  telephone  at  (202)  260- 
2559. 


Dated:  January  22, 1997. 
A.  Robert  Flaak, 

Acting  Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  97-2043  Filed  1-27-97;  8:45  am] 
BILUNQ  COOC  jMO  QQ  r 

FRL-5680-8] 

Paimorton  Zinc  Supsrfund  Sits  Ds 
Minimis  Sstdsmsnt;  Propossd 
Administrativs  Ssttlsmsnt  Undsr  ths 
Comprshsnsivs  Environmsntai 
Rssponss,  Compsnsation,  and  Liability 
Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
de  minimis  settlements  pursuant  to 
section  122(g)(4)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended,  (CERCLA)  42  U.S.C. 
9622(g)(4).  The  proposed  settlements  are 
intended  to  resolve  the  potential 
liability  under  CERCLA  of  eleven  (11) 
de  minimis  parties  for  response  costs 
incurred  by  the  Environmental 
Protection  Agency  at  the  Palmerton  Zinc 
Superfund  Site,  Carbon  County, 
Pennsylvania. 

DATES:  Comments  must  be  provided  on 
or  before  February  27, 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk.  United 
States  Environmental  Protection 
Agency.  Region  m,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107,  and  should  refer  to:  In  Re: 
Palmerton  Zinc  Superfund  Site,  Carbon 
Coimty,  Pennsylvania,  U.S.  EPA  Docket 
Nos.  III-96-25-DC,  ni-96-33-4X:.  ffl- 
96-3  7-IX:,  III-96-44-DC,  III-96-^9-DC, 
III-96-52-DC,  in-96-58-DC,  III-96-59- 
DC,  III-96-61-DC,  in-96-64-DC.  and 
m-96-66-DC. 

FOR  ADOmONAL  INFORMATION  CONTACT: 
Cynthia  Nadolski  (3RC32).  Office  of 
Regional  Counsel,  United  States 
Environmental  Protection  Agency,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  566-2673. 
NOTICE  Of  DE  MINIMIS  SETTLEMENT:  In 
accordance  with  section  122(i)(l)  of 
CERCLA,  42  U.S.C.  9622(i)(l),  notice  is 
hereby  given  of  proposed  administrative 
settlements  concerning  the  Palmerton 
Zinc  Site  in  Carbon  County,' 
Pennsylvania.  The  administrative 
settlements  were  signed  by  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency,  Region  IH,  on 
September  30, 1996,  and  are  subject  to 
review  by  the  public  piu^uant  to  this 
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Notice.  The  agreements  were  also 
subject  to  the  approval  of  the  Attorney 
General,  United  States  Department  of 
Justice  or  her  designee. 

The  eleven  parties  agree  to  allow 
complete  access  to  their  properties  by 
EPA  and  its  representatives  and  to 
cooperate  and  not  to  interfere  with  the 
activities  of  EPA  or  its  representatives 
during  an  ongoing  response  action  to 
remove  lead,  cadmium  and  zinc 
contamination  from  their  properties  in 
Palmerton,  Pennsylvania  in  exchange 
for  deceiving  a  covenant  not  to  sue 
pursuant  to  section  122(g)  of  CERCLA, 
42  U.S.C.  122(g),  and  contribution 
protection  pursiiant  to  section  113(f)  of 
CERCLA,  42  U.S.C.  113(f).  The 
agreements  are  subject  to  the 
contingency  that  the  Environmental 
Protection  Agency  may  elect  not  to 
complete  the  settlements  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  Notice. 

EPA  is  entering  into  these  agreements 
under  the  authority  of  sections  122(g) 
and  107  of  CERCLA,  42  U.S.C.  9622(g) 
and  9607.  Section  122(g)  of  CERCLA,  42 
U.S.C.  9622(g),  authorizes  early 
settlements  with  de  minimis  parties  to 
allow  them  to  resolve  their  potential 
liability  imder  CERCLA.  Under  this 
authority,  EPA  proposes  to  settle  with 
homeowners  at  the  Palmerton  Zinc  Site 
who  meet  the  standards  for  a  de 
minimis  landowner  settlement  under 
CERCLA  section  122(g)(1)(B),  42  U.S.C. 
122(g)(1)(B). 

The  Environmental  Protection  Agency 
will  receive  written  comments  to  these 
proposed  administrative  settlements  for 
thirty  (30)  days  from  the  date  of 
publication  of  this  Notice.  A  copy  of  the 
proposed  Administrative  Orders  on 
Consent  can  be  obtained  from  the 
Environmental  Protection  Agency, 
Region  ni,  Office  of  Regional  Counsel, 
(3RC00),  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107,  by 
contacting  Cynthia  Nadolski,  Senior 
Assistant  Regional  Counsel,  at  (215) 
566-2673. 

Dated:  September  30. 1996. 
Stanley  L.  LaskowBid, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  W. 

(FR  Doc.  97-2045  Filed  1-27-97;  8:45  am) 
BmjHO  COPE  aew  so  p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  96-2140] 

Public  Comment  Invited;  Commission 
Sasks  Comment  on  Petition  for 
Declaratory  Ruling  of  the  Ceiluiar 
Telecommunications  Industry 
Association 

December  18, 1996. 

Comment  Date:  January  17, 1997; 
Reply  Date:  February  3, 1997 

On  December  16, 1996,  Cellular 
Telecommimications  Industry 
Association  (CTIA)  filed  a  Petition  for 
Declaratory  Ruling  ("Petition")  seeking 
preemption  of  moratoria  regulation 
imposed  by  state  and  local  governments 
on  siting  of  telecommunications 
facilities.  CTIA  contends  that  such 
preemption  is  authorized  by  Sections 
253,  332(c)(3)  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C.  253, 
332(c)(3),  and  Section  7G4(c)  of  the 
Telecommunications  Act  of  1996. 

Interested  parties  may  file  comments 
on  CTlA's  petition  no  later  than  January 
17, 1997.  Parties  interested  in 
submitting  reply  comments  must  do  so 
no  later  than  February  3,  1997.  All 
comments  should  reference  CTIA's 
Petition,  DA  96-2140,  and  should  be 
filed  with  the  Office  of  Secretary. 
Federal  Communications  Commission, 
1919  M  Street,  N.W.,  Room  222, 
Washington,  DC  20554.  A  copy  of  each 
filing  should  be  sent  to  International 
Transcription  Service,  Inc.  (ITS),  2100 
M  Street,  N.W.,  Suite  140.  Washington, 
D.C.  20037,  (202)  857-3800  and  Shaun 
A.  Maher,  Esq.,  Federal 
Communications  Commission,  Wireless 
Telecommunications  Bureau, 
Commercial  Wireless  Division,  Legal 
Branch.  2025  M  Street,  N.W.,  Room 
7130,  Washington,  D.C.  20554. 

Parties  are  encouraged  to  submit 
comments  and  reply  conunents  on 
diskette  for  possible  inclusion  on  the 
Commission's  Internet  site  so  that 
copies  of  these  documents  may  be 
obtained  electronically.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  presented  above.  Parties 
submitting  diskettes  should  submit 
them  to  Shaim  A.  Maher,  Esq.  at  the 
above-referenced  address.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
form  using  Word  Perfect  5.1  for 
Windows  software.  The  diskette  should 
be  submitted  in  "read  only"  mode,  and 
should  be  clearly  labelled  with  the 
party's  name,  proceeding,  type  of 
pleading  (comment  or  reply  comment) 
and  date  of  submission. 


The  full  text  of  all  comments  and 
reply  comments  will  be  available  for 
inspection  and  duplication  during 
regular  business  hours  in  the 
Commercial  Wireless  Division  Public 
Reference  Room,  2025  M  Street,  N.W., 
Room  5608.  Washington,  D.C.  20554. 
Copies  may  also  be  obtained  from 
International  Transcription  Service,  Inc 
(ITS),  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037,  (202)  857- 
3800. 

Pursuant  to  Section  1.1206(b)(4)  of  the 
Commission's  Rules,  47  CFR 
§  1.1206(b)(4),  this  proceeding  will  be 
conducted  as  a  non-restricted 
proceeding  in  which  ex  parte 
communications  are  permitted  but 
subject  to  disclosure. 

For  further  information,  contact 
Shaun  A.  Maher,  Esq.  of  the  Legal 
Branch  of  the  Commercial  Wireless 
Division,  Wireless  Telecommimications 
Bureau,  at  202-418-0620  (email: 
smaherOfcc.gov). 

Federal  Communications  Commlssioo. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc  97-2004  Filed  1-27-^7;  8:45  am] 

B«.LINa  COOC  STIZ-OI-P 

[CC  Docket  No.  92-237;  DA  97-91] 

North  American  Numbering  Council; 
February  1997  Meetings 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  January  21, 1997,  the 
Commission  released  a  public  notice 
announcing  the  February  1997  meetings 
of  the  North  American  Numbering 
Council  (NANC)  and  the  Agenda  for 
those  meetings.  The  intended  effect  of 
this  action  is  to  make  the  public  aware 
of  these  meetings  of  the  NANC  and  their 
Agenda. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Simms,  Administrative  Assistant 
of  the  NANC.  (202)  418-2330.  The 
address  is:  Network  Services  Division, 
Common  Carrier  Bureau,  Federal 
Communications  Commission,  2000  M 
Street.  NW,  Suite  235,  Washington,  D.C 
20054.  The  fax  number  is:  (202)  418- 
2345.  The  TTY  number  is:  (202)  418- 
0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
January  21. 1997. 

The  North  American  Numbering 
Council  (NANC)  will  hold  meetings  on 
Tuesday,  February  13, 1997,  and 
Wednesday,  February  26, 1997. 
respectively.  The  February  13  meeting 
will  be  held  at  1 :00  P.M.  EST  at  the 
ANA  Hotel.  2401  M  Street,  N.W., 
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Washington,  DC.  It  will  be  preceded  by 
a  meeting  of  the  NANC's  Steering  Group 
at  8:30  a.m.  est  at  the  same  location.  The 
February  26  meeting  will  be  held  at  9:30 
a.m.  est  at  the  Federal  Communications 
Commission.  1919  M  Street,  NW,  Room 
856,  Washington,  DC.  For  the  February 
13  meetings.  Council  members  will  be 
billed  for  meeting  costs  (room  and 
microphones)  subsequent  to  the 
meetings. 

All  of  the  above  meetings  will  be  open 
to  members  of  the  general  public.  The 
FCC  will  attempt  to  accommodate  as 
many  people  as  possible.  Admittance, 
however  will  be  limited  to  the  seating 
available.  For  the  meetings  of  the  full 
NANC,  the  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meetings  of  the  full  NANC  by  parties 
or  entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time ' 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  to  make  an 
oral  statement  must  be  received  two 
biisiness  days  before  the  meetings. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Linda  Simms,  at  the 
address  under  FOR  FURTHER  MFORMATION 
CONTACT,  stated  above. 

Agenda 

The  planned  agenda  for  the  February 
13, 1997  Steering  Group  Meeting: 

1.  Review  of  Requirements  Document 
for  North  American  Niunbering  Plem 
Administrator  prepared  by  the  North 
American  Numbering  Plan 
Administrator  Workkig  Group. 

2.  Other  business. 

The  planned  agenda  for  the  February 
13, 1997  full  NANC  meeting: 

1.  Review  of  Requirements  Dociunent 
for  North  American  Numbering  Plan 
Administrator  prepared  by  the  North 
American  Numbering  Plan 
Administrator  Working  Group. 

2.  Report  of  Steering  Group  activities. 

3.  Report  of  other  Working  Group 
activities. 

4.  NANC  meeting  schedule. 

5.  Other  business. 

The  planned  agenda  for  the  February 
26, 1997  full  NANC  meeting: 

1.  Status  of  Local  Number  Portability 
issues. 

2.  Report  of  Steering  Group  activities. 

3.  Report  of  Working  Group  activities. 

4.  Other  business. 


Federal  Communications  Commission. 

Geraldine  A.  Matise, 

Chief,  Network  Services  Division,  Common 
Carrier  Bureau. 

[PR  Doc.  97-2005  Filed  1-27-97;  8:45  am) 

BILUNQ  CODE  6712-01-M 


Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

January  22, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0753. 

Expiration  Date:  01/31/2000. 

Title:  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace, 
CC  Docket  96-61  (Integrated  Rate 
Plans). 

Form  No.:  N/A. 

Estimated  Annual  Burden:  600  total 
annual  hours;  100  hours  per  respondent 
(avg.);  6  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Section  254(g)  of  the 
1934  Communications  Act  as  amended, 
and  our  rules  extend  rate  integration  to 
all  U.S.  territories  and  possessions.  The 
Commission  requires  certain  carriers  to 
submit  no  later  than  February  1, 1997, 
preliminary  plans  to  achieve  rate 
integration  by  August  1, 1997,  and  final 
plans  no  later  than  June  1, 1997.  These 
plans  will  permit  the  Commission  to 
review  progress  toward  achieving  rate 
integration. 

OMB  Control  No.  3060-0076. 

Expiration  Date:  12/31/99. 

Title:  Annual  Employment  Report  for 
Common  Carriers. 

Form  No.:  FCC  395. 

Estimated  Annual  Burden:  4000  total 
annual  hours;  1  hour  per  respondent; 
4000  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  The  Annual  Employment 
Report  is  a  data  collection  device  for 
enforcement  and  assessment  of  the 
Commission's  EEO  Rules.  All  common 
carrier  Ucensees  or  permittees  with 
sixteen  (16)  or  more  full-time  employees 


are  required  to  file  this  report  and  retain 
it  for  a  two-year  period.  The  report 
identifies  each  carriers  staff  by  gender, 
race,  color  and/or  national  origin  in 
each  of  nine  major  job  categories. 
Requirements  for  filing  FCC  395  form  is 
in  accordance  with  Sections  154(i),  303, 
and  307-310  of  the  Communications 
Act,  as  amended.  Sections  1.815, 
22.307,  21.307,  and  23.55  of  FCC  rules 
and  regulations  requi?e  the  information 
collection.  The  data  is  intended  to 
assess  compliance  with  equal 
employment  opportunity  requirements. 
Data  is  used  by  the  FCC,  Congress,  the 
U.S.  Commission  on  Qvil  Ri^ts,  EEOC, 
NTTA  and  public  interest  groups.  The 
FCC  395  form  is  being  updated  to 
include  the  new  expiration  date  and  to 
insert  statements  required  by  the  PRA  of 
1995.  A  Public  Notice  will  bie  issued 
when  the  1997  edition  of  the  form  is 
available  for  public  use.  Public 
reporting  burden  for  the  collections  of 
information  is  as  noted  above.  Send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Records  Management  Branch, 
Washington,  D.C.  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-2003  Filed  1-27-97;  8:45  am] 

BNJJNO  COM  ana-oi-f 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1155-OR] 

Callfomia;  Amandmant  to  Nottca  of  a 
Major  Diaaater  Daclaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California.  (FEMA-155-43R),  dated 
January  4, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4, 1997. 
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The  County  of  Santa  Clara  for  Individual 
Assistance  and  debris  removal  and 
emeigency  protective  measures  tinder  the 
Public  Assistance  program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Laqr  E.  Snitar, 

Executive  Associate  Director,  Besponse  and 
Recovery  Directorate. 

(FR  Doc  97-2031  Filed  1-27-97;  8:45  am] 
■LUNQ  CODE  CTtt-OI-M 


FEMA-11S6-DR] 

Caiifdmla;  Amendment  to  Notlee  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California,  (FEMA-1155-DR),  dated 
January  4, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emeigency 
Nfanagement  Agency,  Washington.  DC 
20472.  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California,  is  hereby  amended  to 
include  the  Hazard  Mitigation  Grant 
program  and  additional  categories  of 
assistance  imder  the  Public  Assistance 
program  in  those  areas  determined  to 
have  been  adversely  afiiected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  4. 1997: 

The  counties  of  Alpine,  Amador,  Butte, 
Calaveras,  Colusa,  Contra  Costa,  De\  Norte,  El 
Dorado,  Fresno,  Gleim,  Hiunboldt,  Lake, 
Lassen,  Madera,  Marin,  Mariposa, 
Mendocino,  Merced,  Modoc,  Mono. 
Monterey,  Napa,  Nevada,  Placer,  Pluimas, 
Sacramento,  San  Benito,  San  Joaquin,  San 
Mateo,  Santa  Clara,  Santa  Cruz,  Shasta, 
Sierra,  Siskiyou,  Solano,  Sonoma,  Stanislaus, 
Sutter,  Tehama,  Trinity,  Tulare,  Tuolumne, 
Yolo,  and  Yuba  Counties  for  Hazard 
Mitigation  and  Public  Assistance  Categories 
C,  D,  E,  F,  and  G.  Federal  assistance  to 
replace  trees  is  not  eligible.  (These  coimties 
have  already  been  designated  for  Individual 
Assistance  and  Categories  A  and  B  under 
Public  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc  97-2032  Filed  1-27-^7;  8:45  am) 
■UMQ  COM  Snt-M-r 


[FEIIIiA-1155-DR] 

Callfomia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California,  (FEMA-1155-DR),  dated 
January  4, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
California,  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4, 1997: 

The  County  of  Merced  for  Individual 
Assistance  and  debris  removal  and 
emergency  protective  measures  under  the 
Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc  97-2033  Filed  1-27-97;  8:45  am) 
HLUNQ  OOOE  CnS-Ot-P 


FEMA-1154-OR] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
(FEMA-1154-^R),  dated  January  4, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4, 1997: 

Nez  Perce  County  for  Individual  Assistance 
and  debris  removal  and  emergency  protective 


measures  under  the  Public  Assistance 
program. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.S16,  Disaster  Assistance.) 
LacyESuitar, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-2030  Filed  1-27-97;  8:45  aml" 

MUMO  COOC  STIS-Ot-P 

[FEUM-IISa-DR] 

Nevada;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emeigency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nevada  (FEMA-1153^R),  dated 
January  3, 1997,  and  related  - 
determinations. 

EFFECTIVE  DATE:  January  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
17. 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suiter. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-2028  Filed  1-27-97;  8:45  am] 
MUJNQ  CODE  Snt-M-P 

[FEiyiA-1153-OR] 

Nevada;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nevada.  (FEMA-1153-DR).  dated 
January  3, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Nevada,  is  hereby  amended  to  include 
additional  categories  of  assistance  under 
the  PubUc  Assistance  program  and 
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additional  areas  in  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  3, 1997: 

The  counties  of  Douglas,  Lyon,  Storey,  and 
Washoe  and  the  Independent  City  of  Carson 
City  for  Public  Assistance  Categories  C,D,E,F, 
and  G.  Federal  assistance  to  replace  trees  is 
not  eligible.  (These  counties  have  already 
been  designated  for  Individual  Assistance 
and  Categories  A  and  B  under  Public 
Assistance). 

The  counties  of  Mineral  and  Churchill 
including  the  Walker  River  Paiute  tribal 
lands  located  in  Lyon,  Churchill,  and 
Mineral  Counties  for  Individual  Assistance 
and  Categories  A  through  G  under  the  Public 
Assistance  program.  Federal  assistance  to 
replace  trees  is  not  eligible. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  97-2029  Filed  1-27-97,  8:45  am) 

HLUNQ  COM  (Tia-OS-r 


[FEMA-1148-0R1 

New  York;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
York.  (FEMA-1148-DR),  dated 
December  9, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  January  14. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
York,  is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  9, 1996: 

Tompluns  County  for  Individual 
Assistance  (already  designated  for  Public 
Assistance  and  Hazard  Mitigation). 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-2025  Filed  1-27-97;  8:45  am] 
MLLMQ  coot  <Ma-«-P 


[FEMA-1149-0R1 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Oregon  (FEMA-1149-DR),  dated 
December  23, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  January  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Sherryl 
Zahn  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Robert  C.  Freitag  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

(FR  Doc.  97-2026  Filed  1-27-97;  8:45  am] 

BIUMQ  CODE  (Tia-M-P 


FEMA-1152-DR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington  (FEMA-1152-DR),  dated 
January  7, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  an  additional  category  of 
assistance  under  the  Public  Assistance 
program  in  those  areas  determined  to 
have  been  adversely  afl^ected  by  the 


catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
January  7, 1997: 

The  counties  of  Klickitat,  Pend  Oreille,  and 
Spokane  for  Category  G  under  Public 
Assistance.  Federal  assistance  to  replace  trees 
is  not  eligible.  (These  counties  have  already 
been  designated  for  Categories  A-F  under 
Public  Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-2027  Filed  1-27-97;  8:45  am] 

BILLING  COOe  «7ia-02-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownerahip  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  coiApanies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  comp>etition,  confiicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
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must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  21. 
1997. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Santa  Barbara  Bancorp,  Santa 
Barbara,  California;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Valley  Bank,  Lompoc,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22, 1997. 
lennifer  I.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-1976  Filed  1-27-97;  8:45  am] 

WLUNO  CODE  •tIMI.f 


Notice  of  Proposals  To  Engage  in 
Permissit>ie  NontMnlcIng  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 


concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reser\'e  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  11, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

I.  Vermilion  Bancorp,  Inc.,  Danville, 
Illinois  (to  be  formed);  to  engage  de 
novo  in  making  and  servicing  loans, 
pursuant  to  §  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  tiie  Federal  Reserve 
System,  January  22, 1997. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-1977  Filed  1-27-97:  8:45  am) 

BILUNC  COOE621(M»1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-«7] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

The  following  requests  have  been 
submitted  for  review  since  the  last 
publication  date  on  January  16. 1997. 

Proposed  Projects 

1.  The  National  Home  and  Hospice 
Care  Survey  (NHHCS)— (0920-0298)— 
Revision — ^The  National  Home  and 
Hospice  Care  Survey  (NHHCS)  was 
conducted  in  1992. 1993, 1994  and 

1996.  It  is  part  of  the  long-term  Care 
component  of  the  National  Health  Care 
Survey.  Section  306  of  the  Public  Health 
Service  Act  states  that  the  National 
Center  for  Health  Statistics  "shall 
collect  statistics  on  health  resources 

*  *  •  [and]  utiUzation  of  health  care, 
including  utilization  of  •  *  *  services 
of  hospitals,  extended  care  facilities, 
home  health  agencies,  and  other 
institutions."  NHHCS  data  are  used  to 
examine  this  most  rapidly  expanding 
sector  of  the  health  care  industry.  Data 
from  the  NHHCS  are  widely  used  by  the 
health  care  industry  and  policy  makers 
for  such  diverse  analyses  as  the  need  for 
various  medical  supplies;  minority 
access  to  health  care;  and  planning  for 
the  health  care  needs  of  the  elderly.  The 
NHHCS  also  reveals  detailed 
information  on  utilization  patterns,  as 
needed  to  make  accurate  assessments  of 
the  need  for  and  costs  associated  with 
such  care.  Data  from  earlier  NHHCS 
collections  have  been  used  by  the 
Congressional  Budget  Office,  the  Bureau 
of  Health  Professions,  the  Maryland 
Health  Resources  Planning  Commission, 
the  National  Association  for  Home  Care, 
and  by  several  newspapers  and  journals. 
Additional  uses  are  expected  to  l>e 
similar  to  the  uses  of  the  National 
Nursing  Home  Survey.  NHHCS  data 
cover:  baseline  data  on  the 
characteristics  of  hospices  and  home 
health  agencies  in  relation  to  their 
patients  and  stafl^.  Medicare  and 
Medicaid  certification,  costs  to  patients,  ^ 
sources  of  payment,  patients"  functional 
status  and  diagnoses.  Data  collection  is 
planned  for  the  period  July-October, 

1997.  Survey  design  is  in  process  now. 
Sample  selection  and  preparation  of 
layout  forms  will  precede  the  data 
collection  by  several  months.  The  total 
annual  burden  is  5,000. 


Respondents 


Agency  Questionnaire 

Current  Patient  Sampling  List  ..... 

Cunent  Patient  Questionnaire 

Discharged  Patient  Sampling  List 


yumt>er  of 
respofxlents 


1,200 
1,200 
1,200 
1,200 


Number  of 
responses/ 
respondent 


Average  bur- 

derv/response 

(in  hours) 


0.333 
.333 
25 
.50 
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Respondents 

Number  of 
respondents 

Nunberof 
responses/ 
respondent 

Average  bur- 

den/TMponse 

(in  hours) 

Oischafged  Patient  Questionnaire  - ~ 

1,200 

6 

25 

2.  List  of  Ingredients  Added  to 
Tobacco  in  the  Manufacture  of 
Smokeless  Tobacco  Products— (0920- 
0338) — Extension — Oral  use  of 
smokeless  tobacco  represents  a 
significant  health  risk  which  can  cause 
cancer  and  a  niunber  of  noncancerous 
oral  conditions,  and  can  lead  to  nicotine 
addiction  and  dependence. 
Furthermore,  smokeless  tobacco  use  is 
Dot  a  safe  substitute  for  cigarette 
smoking.  The  Centers  for  Disease 
Control  and  Prevention's  (CDC)  Office 


on  Smoking  and  Health  (OSH)  has  been 
delegated  the  authority  for 
implementing  major  components  of  the 
Department  of  Health  and  Hiunan 
Services'  (HHS)  tobacco  and  health 
program,  including  collection  of  tobacco 
ingredients  information.  HHS's  overall 
goal  is  to  reduce  death  and  disability 
resulting  bom  cigarette  smoking  and 
other  forms  of  tobacco  use  through 
programs  of  information,  education  and 
research. 


The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  et  seq..  Pub.L.  99-252) 
requires  each  person  who  manufactures, 
packages,  or  imports  smokeless  tobacco 
products  to  provide  the  Secretary  of 
HHS  with  a  list  of  ingredients  added  to 
tobacco  in  the  manufacture  of  smokeless 
tobacco  products.  HHS  is  authorized  to 
undertake  research,  and  to  report  to  the 
Congress  (as  deemed  appropriate),  on 
the  health  effects  of  the  ingredients.  The 
total  annual  burden  is  286. 


Respondents 

Number  of 
respondents 

Number  of 
responses/ 
respondent 

Averaoe 
burden/re- 
sponse (In 
hours) 

Tobacco  manufacturers — ~ 

11 

1 

26 

UMI 


3.  List  of  Ingredients  Added  to 
Tobacco  in  the  Manufacture  of  Qgarette 
Products— (0920-0210)— 
Reinstatement — Cigarette  smoking  is  the 
leading  preventable  cause  of  pr^nature 
death  and  disability  in  our  nation.  Each 
year  more  than  400,000  prematiire 
deaths  occur  as  the  result  of  cigarette 
smoking  related  diseases.  The  Centers 
for  Disease  Control  and  Prevention 
(CDC),  Office  on  Smoking  and  Health 
has  primary  responsibility  for  the 


Department  of  Health  and  Hiunan 
Services'  (HHS)  smoking  and  health 
program.  HHS's  overaU  goal  is  to  reduce 
death  and  disability  resulting  fit>m 
cigarette  smoking  and  other  forms  of 
tobacco  use  through  programs  of 
information,  education  and  research. 

The  Comprehensive  Smoking 
Education  Act  of  1984  (15  U.S.C.  1336 
Pub.L.  98-474)  requires  each  person 
who  manufactures,  packages,  or  imports 
cigarettes  to  provide  the  Secretary  of 


HHS  with  a  list  of  ingredients  added  to 
tobacco  in  the  manufacture  of  cigarettes. 
This  legislation  also  authorizes  HHS  to 
undertake  research,  and  to  report  to  the 
(Congress  (as  deemed  appropriate),  on 
the  health  effects  of  the  ingredients. 

In  1993,  OMB  reinstated  approval  for 
collection  of  ingredients  information 
(0920-0210)  after  the  expiration  of  the 
previous  approval;  this  ourent  approval 
expired  on  December  31, 1996.  llie  total 
annual  biuden  is  2,660. 


Respondents 

No.  of  re- 
spondents 

No.  of  re- 
sponsea/re- 

Averaoe 

burdervre- 

sponse(ln 

hours) 

Tobacco  Manufacturers 

14 

1 

190 

4.  Surveys  of  State-Based  Diabetes 
Control  Cooperative  Agreement 
Programa— New — Diabetes  Mellitus  and 
related  complications  are  the  seventh 
leading  cause  of  death  in  the  United 
States,  and  accoimts  for  $105  billion  in 
direct  medical  costs  and  lost 
productivity  each  year.  Approximately 
14  million  Americans  have  been 
diagnosed  with  diabetes,  a  leading  cause 
of  new  blindness  and  end-stage  renal 
failure  in  the  United  States  and  a  major 
co-morbid  factor  in  lower  extremity 
amputation,  cardiovascular  disease  and 
related  death,  and  neonatal  morbidity 
and  mortality. 

Through  tne  support  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
"State-Baaed  Program  to  Reduce  the 
Burden  of  Diabetes:  A  Health  Systems 


Approach,"  public  health  departments 
in  42  states  and  four  U.S.  territorial 
affiliated  jurisdictions  have  been 
charged  with  providing  leadership  in 
reducing  the  gap  between  what  should 
be  and  what  is  the  current  standard  of 
diabetes  care. 

CDC  will  collect  information  from 
diabetes  State  Program  Coordinators 
regarding  the  foiu-  key  areas  of  program 
implementation.  They  are  (1)  Capacity 
building  and  infiastructiire 
development,  (2)  siuveillance  and  data 
collection,  (3)  health  systems  change, 
and  (4)  working  with  local  programs. 

The  survey  has  three  main  objectives: 

1.  Document  the  progress  made  by 
Diabetes  Control  Programs  in  the  four 
main  areas  of  program  implementation. 


2.  Assess  the  relationship  between  the 
level  of  infrastructure  development,  and 
a  program's  efforts  to  carry  out 
surveillance  activities,  health  systems 
change  activities,  and  work  with  local 
programs.  Information  will  help 
improve  technical  assistance  CTA)  and 
guidance  offered  to  states  by  CDC. 

3.  Lay  the  groundwork  for  an 
evaluation  instrument  that  can  be  used 
to  collect  data  from  Diabetes  Control 
Programs  at  the  end  of  the  funding  cycle 
in  order  to  assess  whether  progress  in 
program  implementation  and 
development  is  linked  to  reduced 
diabetes  morbidity  and  mortality. 

The  data  will  rMult  from  self- 
administered  mailed  surveys  sent  to  the 
Program  Coordinator  in  each  state.  Most 
questions  will  be  in  the  form  of 
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checklists  although  each  of  the  four 
sections  contain  a  number  of  open- 
ended  questions  for  explanation  of 
unique  features  of  programs.  It  is 


expected  that  the  burden  in  time  to  each 
respondent  will  be  about  two  (2)  hours 
per  Program  Coordinator  or  Designee, 
resulting  in  a  total  burden  of  92  hours. 


Results  will  also  be  made  available  to 
participants  upon  request.  The  total 
annual  burden  is  84. 


•     Respondents 


Diat>etes  Program  Coordinators 


No.  of  re- 

sporxlents 


42 


No.  of  re- 
sponses/re- 
spondent 


1 


Average 
txjrden  re- 
sponse (in 
Ixxirs) 


Dated:  January  22, 1997. 
Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-2000  Filed  1-27-97;  8:45  am) 
BILLING  C006  4163-18-P 


Advisory  Committee  on  immunization 
Practices;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  [CDC] 
announces  the  following  committee 
meeting. 

Name:  Advisory  Committee  on 
Immunization  Practices  (AQP). 

Times  and  Dates:  8:15  a.m.-6:15  p.m., 
February  12, 1997;  8:30  a.m.-2:45  p.m.. 
February  13, 1997. 

Place:  CDC,  Auditorium  B,  Building  2, 
1600  Clifton  Road,  NE..  Atlanta.  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  §  1396s.  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise,  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  Program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  Under  the 
authority  of  42  U.S.C  §  1396s,  the  Committee 
will  consider  adoption  of  VFC  resolutions  (1) 
To  provide  for  initial  inclusion  in  the  VPC 
Program  of  new  vaccines  that  combine 
previously  VFC-designated  vaccines.  (2)  to 
approve  use  in  the  VFC  Program  of  FDA 
licensed  vaccines  that  combine  Haemophilus 
influenzae  type  b  (Hib)  and  Hepatitis  B 
vaccines,  and  (3)  to  approve  use  in  the  VFC 
Program  of  FDA  licensed  vaccines  that 
combine  Diphtheria-Tetanus- Acellular 
Pertussis  (DTaP)  and  Haemophilus 
influenzae  tyf)e  b  (Hib)  vaccines  or  are 
licensed  by  the  FDA  for  combined 
administration. 

CWier  topics  to  be  discussed  include: 
Updates  on  the  National  Vaccine  Program; 
updates  on  the  Vaccine  Injury  Compensation 
Program;  updates  on  the  combination 
vaccines  workgroup;  recommended  uses  for 


licensed  combination  vaccines  and  a  vote  to 
cover  combination  vaccines  in  the  Vaccines 
for  Children  Program;  vaccination  of  HIV- 
infected  persons;  measles,  mumps,  and 
rubella  recommendations;  serogroup  C 
meningococcal  conjugate  vaccine:  update  on 
cost-effectiveness  of  routine  use  in  the  U.S.; 
status  of  recently  licensed  acellular  pertussis 
vaccines;  approval  of  draft  statement  on 
programmatic  strategies  to  increase 
immunization  coverage — reminder/recall;    - 
update  on  U.S.  influenza;  worldwide 
virologic  surveillance  and  vaccine  strain 
selection  for  the  1997  influenza  season; 
update  on  Parke  Davis  influenza  vaccine 
recall;  impact  of  influenza  in  pregnant 
women:  investigation  of  a  {K>ssible 
association  between  Guillain-Barre  syndrome 
and  the  1992-1993  and  1993-1994  influenza 
vaccinations;  proposed  modifications  in  the 
AQP  influenza  statement  for  1997; 
recommendations  on  the  use  of  Rotashield*' 
(Rotavirus  vaccine)  as  part  of  the  routine 
childhood  immunization  schedule:  rabies 
vaccine:  vaccination  of  ferrets;  a  comparison 
of  the  safety  of  combined  adult  preparation 
diphtheria  and  tetanus  toxoids  versus  single 
antigen  tetanus  toxoid  in  adults;  meeting  the 
challenge  of  new  vaccines  with  the  vaccine 
economics  initiative;  and  progress  in 
developing  new  jet  injectors  for 
immunization.  Other  matters  of  relevance 
among  the  Committee's  objectives  may  be 
discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Gloria  A.  Kovach,  Conunittee  Management 
Specialist.  CDC,  1600  Clifton  Road,  NE.,  M/ 
S  D50,  Atlanta,  Georgia  30333,  telephone 
404/639-7250. 

Dated:  January  22, 1997. 

Carolyn  |.  Riis§eII, 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  CtDntrol  and 
Prevention  (CDC). 

(FR  Doc.  97-1996  Filed  1-27-97;  8:45  ami 
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Administration  for  Ctiildren  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Head  Start  Family  and  Child 
Experience  Survey  (FACES). 

0MB  No.:  New  Collection. 

Description:  The  Administration  on 
Children.  Youth  and  Families  (ACYF). 


Administration  for  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  (DHHS)  is 
requesting  Office  of  Management  and 
Budget  (OMB)  clearance  for  interview 
instruments  to  be  used  in  the  Head  Start 
Family  and  Child  Experience  Survey 
FACES.  This  study  is  being  conducted 
under  contracts  with  Abt  Associates  Inc. 
(with  the  CDM  Group,  Inc.  as  their 
subcontractor  (#105-96-1930))  to  collect 
descriptive  information  on  Head  Start 
families,  and  Westat.  Inc.  (with 
Ellsworth  Associates  as  their 
subcontractor  (#105-96-1912))  to  collect 
information  on  Head  Start  performance 
measures. 

The  design  calls  for  these  rounds  of 
data  collection.  A  nationally 
representative  group  of  2,400  families 
with  children  enrolled  in  approximately 
160  centers  in  40  Head  Start  programs 
will  be  identified  in  Spring,  1997.  At 
that  time.  Head  Start  staff  and  parents 
will  be  interviewed,  classroom 
observations  will  be  completed,  and 
children  will  be  assessed.  The  second 
data  collection  (}eriod  will  occur  in  Fall, 
1997.  Again,  staff  and  parents  will  be 
interviewed,  and  children  will  be 
assessed  and  observed  in  their 
classrooms.  At  that  time  children  from 
the  Spring,  1997  sample  that  left  Head 
Start  to  enter  kindei^arten  following  the 
1996-97  Head  Start  year  will  be 
replaced  by  a  representative  sample  of 
children  just  entering  Head  Start.  All 
families,  including  those  whose 
children  entered  kindergarten  in  Fall, 
1997  will  be  tracked  through  the  school 
year.  The  final  data  collection  effort  will 
occur  in  Spring.  1998  and  involve  all 
families  and  children  identified  in  the 
earlier  two  data  collection  p>eriods.  A 
subgroup  of  120  families  will  be 
identified  from  the  Spring  and  Fall. 
1997  samples  for  participation  in  the 
Validation  Substudy.  The  Validation 
Substudy  data  collection  will  require 
home  visits  to  participating  families  at 
each  major  data  collection  point  and  a 
series  of  monthly  contacts  between  data 
collections  periods.  The  monthly 
contacts  will  begin  with  the  Spring. 
1997  data  collection  and  continue 
through  December,  1998. 
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This  schedule  of  data  collection  is 
necessitated  by  the  mandates  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  (Pub.  L.  103-62), 
which  requires  that  the  Head  Start 
Bureau  move  expeditiously  toward 


development  and  testing  of  Head  Start 
Performance  Measiu«s,  and  by  the  1994 
reauthorization  of  Head  Start  (Head 
Start  Act.  as  amended.  May  18, 1994, 
Section  649  (d)),  which  requires 


assessment  of  Head  Start's  quality  and 
effectiveness. 

Respondents:  Federal  Government, 
Individuals  or  Households,  and  Not-for- 
profit  institutions. 


Annual  Burden  Estimates 

Instrument 

Number  of 
respondents 

Number  of 
responses 

per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

Spring.  1 997  

7,840 

8.400 

11.460 

1 

1 
1 

0.652 
.648 
.654 

5,110 
5,440 
7,500 

Fall.  1997 „ 

Spring.  1998  

~ " — 

Estimated  Total  Annual  Burden 
Hours:  9,025. 

Note:  The  9,025  annual  hours  is  based  on 
an  average  of  1997  and  1998  estimated 
burden  hours. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  J70  LTnfant  Promenade,  SW.. 
Washington.  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
docimient  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW.. 
Washington.  DC  20503,  Attn:  Ms. 
Wendy  Taylor. 

[)ated:  January  22. 1997. 
BobSarsis. 

Acting  Reports  Clearance  Officer. 
(PR  Doc.  97-1944  Filed  1-27-97;  8:45  ami 
aajJNO  CODE  41M-«1-M 

[Program  Announcement  No.  OCS  97-06] 

Family  Violence  Prevention  and 
Services  Program 

AGENCY:  Office  of  Community  Services, 
Administration  for  Children  and  Family 
(ACF),  Department  of  Health  and 
Human  Services  (HHS). 
ACTKM:  Notice  of  the  availability  of 
funds  to  State  domestic  violence 
coalitions  for  grants  to  carry  out  family 
violence  intervention  and  prevention 
activities. 


SUMMARY:  This  announcement  governs 
the  proposed  award  of  fiscal  year  (FY) 
1997  formula  grants  imder  the  Family 
Violence  Prevention  and  Services  Act 
(FVPSA)  to  private  non-profit  State 
domestic  violence  coalitions.  The 
purpose  of  these  grants  is  to  assist  in  the 
conduct  of  activities  to  promote 
domestic  violence  intervention  and 
prevention  and  to  increase  pubUc 
awareness  of  domestic  violence  issues. 

This  announcement  sets  forth  the 
application  requirements,  the 
application  process,  and  other 
administrative  and  fiscal  requirements 
for  grants  in  fiscal  years  (FY)  1997 
through  FY  2000. 
CLOSMQ  DATES  FOR  APPUCATKMS: 
AppUcations  for  FY  1997  family 
violence  grant  awards  meeting  the 
criteria  specified  in  this  announcement 
must  be  received  no  later  than  March 
31, 1997.  Grant  appUcations  for  FY  1998 
through  FY  2000  should  be  received  at 
the  address  specified  below  by 
November  15  of  each  subsequent  fiscal 
year. 

ADDRESSES:  AppUcations  should  be  sent 
to:  Department  of  Health  and  Human 
Services,  Office  of  Community  Services, 
Administration  for  Children  and 
Families.  ATTN:  William  D.  Riley.  Fifth 
Floor— West  Wing,  370  L'Enfant 
Promenade  SW.,  Washington,  DC  20447. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Riley.  (202)  401-5529  or 
Trudy  Hairston  (202)  401-5319. 

Introduction 

This  notice  for  family  violence 
prevention  and  services  grants  to  State 
domestic  violence  coalitions  serves  two 
purposes.  The  first  is  to  confirm  a 
Federal  commitment  to  reducing  family 
and  intimate  violence  and  to  urge 
States,  localities,  cities,  and  the  private 
sector  to  become  involved  in  State  and 
local  plaiming  efforts  leading  to  the 
development  of  a  more  comprehensive 
and  integrated  service  defivery 


approach  to  services  for  victims  of 
domestic  violence  (Part  I). 

The  second  purpose  is  to  provide 
information  on  application 
requirements  for  FY  1997  grants  to  State 
domestic  violence  coalitions.  These 
funds  will  support  planning  and 
coordination  efforts,  intervention  and 
prevention  activities,  and  efforts  to 
increase  the  public  awareness  of 
domestic  violence  issues  and  services 
for  battered  women  and  their  children 
(Partn). 

Part  I.  Reducing  Family  and  Intimate 
Violence  Through  Coordinated 
Prevention  and  Services  Strategies 

A.  The  Importance  of  Coordination  of 
Services 

Family  and  intimate  violence  has 
serious  and  far  reaching  consequences 
for  individuals,  families  and 
commimities.  A  recent  report  bom  the 
National  Research  Council, 
Understanding  Violence  Against 
Women  (1996)  concludes  that.  Women  ' 
are  far  more  likely  than  men  to  be  . 
victimized  by  an  intimate  partner 
(Kilpatrick,  et.  al.,1992;  Bachman,  1994; 
Bachman  and  Saltzman,  1995)  *  *  *  It 
is  important  to  note  that  attacks  by 
intimates  are  more  dangerous  to  women 
than  attacks  by  strangers:  52  percent  of 
the  women  victimized  by  an  intimate 
sustain  injuries,  compared  with  20 
percent  of  those  victimized  by  a  stranger 
(Bachman  and  Saltzman,  1995).  Women 
are  also  significantly  more  likely  to  be 
killed  by  an  intimate  than  are  men.  In 
1993,  29  percent  of  female  homicide 
victims  were  killed  by  their  husbands, 
ex-husbands,  or  boyfriends;  [while]  only 
3  percent  of  male  homicide  victims 
were  killed  by  their  wives,  ex- wives,  or 
girlfriends  (Federal  Bureau  of 
Investigation,  1993). 

The  impacts  of  such  family  and 
intimate  violence  include  physical 
injiuy  and  death  of  primary  or 
secondary  victims,  psychological 
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trauma,  isolation  from  family  and 
friends,  hann  to  children  witnessing  or 
experiencing  violence  in  homes  in 
which  the  violence  occurs,  increased 
fear,  reduced  mobility  and 
employability,  homelessness,  substance 
abuse,  and  a  host  of  other  health  and 
related  mental  health  consequences. 

It  is  estimated  that  between  12 
percent  and  35  percent  of  women 
visiting  emergency  rooms  with  injuries 
are  there  because  of  battering  (Randall, 
1990;  Abbot,  et.  al.,1995).  Estimates  of 
the  niunber  of  women  who  are  homeless 
because  of  battering  range  from  27 
percent  (Knickman  and  Weitzman, 
1989)  to  41  percent  (Bassuk  and 
Rosenberg,  1988)  to  63  percent  of  all 
homeless  women  (D'ercole  and 
Struening,  1990). 

The  significant  correlation  between 
domestic  violence  and  child  abuse 
iEdelson,  1995;  Stark  and  FUtcraft, 
1988;  Strauss  and  Gelles,  1990),  and  the 
use  of  welfare  by  battered  women  as  an 
economic  escape  route  (Raphael,  1995) 
also  suggest  the  need  to  coordinate 
domestic  violence  intervention 
activities  with  those  addressing  child 
abuse  and  welfare  reform  activities  at 
the  Federal,  State  and  local  levels. 

When  programs  that  seek  to  address 
these  issues  operate  independently  of 
each  other,  a  fragmented,  and 
consequently  less  effective,  service 
delivery  and  prevention  system^ay  be 
the  result.  Coordination  and 
collaboration  among  the  police, 
prosecutors,  the  courts,  victim  services 
providers,  child  welfare  and  family 
preservation  services,  and  medical  and 
mental  health  service  providers  is 
needed  to  provide  more  responsive  and 
effective  services  to  victims  of  domestic 
violence  and  their  families.  It  is 
essential  that  all  interested  parties  are 
involved  in  the  design  and 
improvement  of  intervention  and 
prevention  activities. 

To  help  bring  about  a  more  effective 
response  to  the  problem  of  intimate 
violence,  the  Department  of  Health  and 
Human  Services  (HHS)  urges  State 
domestic  violence  coalitions  receiving 
funds  under  this  grant  annoimoement  to 
coordinate  activities  funded  under  this 
grant  with  other  new  and  existing 
resources  for  family  and  intimate 
violence  and  relateid  issues. 

B.  On-Going  Coordination  Efforts 

1.  The  Role  and  Activities  of  State 
Domestic  Violence  Coalitions 

State  domestic  violence  coalitions 
have  an  important  role  in  ensuring  that 
these  and  other  Federal  and.  State 
initiatives  are  informed  by  and 
coordinated  with  related  intervention 


and  prevention  efforts.  It  remains 
important  that  State  coalition  efforts  to 
improve  the  judicial,  social  services, 
and  health  systems  response  to 
domestic  violence  continue  to  expand. 

In  1996,  the  National  Center  for  Injiuy 
Prevention  and  Control  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  initiated  a  project  to  compile  an 
inventory  of  funding  sources  for 
domestic  violence  and  sexual  assault 
coalitions  and  community-based 
programs.  This  included  a  survey  of 
coalitions  and  programs  to  identify  the 
types  of  funding  received  and  the 
activities  this  funding  supported.  The 
survey  used  the  following  categories  to 
capture  the  range  of  activities  of  many 
State  domestic  violence  coalitions: 

Services  Advocacy  includes  work  to 
support  the  growth  and  development  of 
community-based  domestic  violence 
programs,  including  the  provision  of 
training  and  technical  assistance  to 
those  providing  direct  services  (e.g., 
providing  training  and  technical 
assistance  to  hotline  /shelter  workers 
and  legal  advocates,  developing 
program  standards  for  domestic 
violence  programs). 

Systems  Advocacy  is  work  to  effect 
pohcy  and  procedural  change  in  order 
to  improve  the  institutional  response  to 
domestic  violence  (e.g.,  developing 
protocols  for  medical  or  mental  health 
providers,  training  for  those  who  work 
in  the  criminal  and  civil  justice,  welfare, 
child  protective  services,  legal  services, 
and  educational  systems.  The 
development  of  coordinated  commimity 
interventions,  public  policy  advocacy 
directed  at  changing  State/local  laws, 
policies,  practices  related  to  domestic 
violence,  and  the  development  and 
implementation  of  statewide  standards 
for  batterers  intervention  programs). 

Statewide  Planning  includes  needs 
assessment  and  planning  activities 
designed  to  dociunent  gaps  in  current 
response  and  prevention  efforts  and  to 
guide  future  activities. 

Public  Awareness/Conununity 
Education  includes  work  designed  to 
inform  and  mobilize  the  general  pubUc 
around  domestic  violence  issues  (e.g., 
education  programs  in  elementary, 
middle  and  high  schools  and  expanded 
outreach  to  underserved  populations). 

Administration  includes  activities 
directed  at  supporting  oi^ganizational 
functioning,  such  as  fiscal  and 
programmatic  record  keeping  and 
reporting,  state-wide  management  of, 
programs,  and  fundraising. 

Direct  Services  are  those  provided 
directly  to  victims  of  domestic  violence 
or  to  their  families,  friends,  or 
supporters  by  a  State  coalition  (e.g.. 


State-wide  hotline,  information  and 
referral,  legal  advocacy  services,  etc.). 

The  above  categories  are  included  as 
an  overview  of  the  role  that  State 
coalitions  play  in  domestic  violence 
intervention  and  prevention  and  the 
types  of  activities  that  funding  under 
the  Family  Violence  Prevention  and 
Services  Act  is  meant  to  support. 

2.  Federal  Coordination 

In  the  fall  of  1993,  a  Federal 
Interdepartmental  Work  Group 
(including  the  Departments  of  Health 
and  Human  Services,  Justice,  Education, 
Housing  and  Urban  Development, 
Labor,  and  Agriculture)  began  working 
together  to  study  cross-cutting  issues 
related  to  violence,  and  to  make 
recommendations  for  action  in  areas 
such  as  youth  development,  schools, 
juvenile  justice,  family  violence,  sexual 
assault,  firearms,  and  the  media.  The 
recommendations  formed  a  framework 
for  ongoing  policy  development  and 
coordination  within  and  among  the 
agencies  involved. 

Based  on  these  initial  coordination 
efforts,  a  new  interdepartmental  strategy 
was  developed  for  implementing  the 
programs  and  activities  enacted  in  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  PubUc  Law 
103-322.  (the  Crime  Bill).  A  Steering 
Committee  on  Violence  Against  Women 
is  currently  coordinating  activities 
among  family  violence-related  programs 
and  across  agencies  and  departments. 
Also,  in  1995  the  Departments  of  Justice 
and  Health  and  Human  Services 
announced  the  formation  of  a  National 
Advisory  Council  on  Violence  Against 
Women  to  help  coordinate  efforts,  assist 
victims,  and  advise  the  Federal 
Government  on  implementation  of  the 
Violence  Against  Women  Act  (VAWA). 

3.  Opportunities  for  Coordination  at  the 
State  and  Local  Level 

The  major  domestic  violence 
intervention  and  prevention  activities 
funded  by  the  Federal  government  focus 
on  law  enforcement  and  justice  system 
strategies;  victim  protection  and 
assistance  services;  and  prevention    - 
activities,  such  as  public  awareness  and 
education.  Federal  programs  also  serve 
related  needs,  such  as  housing,  family 
preservation  and  child  welfare  services, 
substance  abuse  treatment,  and  job 
training. 

We  want  to  call  to  your  attention  two 
major  programs,  recently  enacted  by 
Congress,  that  provide  new  funds  to 
expand  services  and  which  require  the 
involvement  of  State  agencies,  Indian 
tribes,  State  domestic  violence 
coalitions,  and  others  interested  in 
prevention  and  services  for  victims  of 
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domestic  violence.  These  programs  are: 
Law  Enforcement  and  Prosecution 
Grants  to  Reduce  Violent  Crimes 
Against  Women,  administered  by  the 
Department  of  Justice,  and  the  Family 
Preservation  and  Support  Services 
program,  administered  by  DHHS.  Both 
programs  (described  in  detail  below) 
require  State  agencies  and  Indian  tribes 
administering  them  to  conduct  an 
inclusive,  broad-based,  comprehensive 
plaiming  process  at  the  State  and 
commimity  level. 

Also  outlined  below  are  the 
implications  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Public  Law 
104-93  (the  Welfare  Reform  law),  to 
those  organizations  providing  domestic 
violence  intervention  and  prevention 
services. 

We  urge  State  domestic  violence 
coalitions  to  participate  in  these  service 
planning  and  dedsion-making 
processes;  we  believe  the  expertise  and 
perspective  of  the  family  violence 
prevention  and  services  field  will  be 
invaluable  as  decisions  are  made  on 
how  best  to  use  these  funds  and  design 
service  delivery  improvements. 

(a)  Law  Enforcement  and  Prosecution 
Grants  to  Reduce  Violent  Crimes 
Against  Women.  Enacted  as  part  of  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  the  Violence 
Against  Women  Act  provides  an 
opportunity  to  respond  to  violence 
against  women  in  a  comprehensive 
manner.  It  emphasizes  the  development 
of  Federal,  State  and  local  partnerships 
to  assxire  that  ofienders  are  prosecutcKi 
to  the  fullest  extent  of  the  law,  that 
crime  victims  receive  the  services  they 
need  and  the  dignity  they  deserve,  and 
that  all  parts  of  the  criminal  justice 
system  have  training  and  funds  to 
respond  effectively  to  both  offenders 
and  crime  victims. 

One  program  under  the  VAWA  is 
administered  by  the  Office  of  Justice 
Programs  (0)P)  in  the  Department  of 
Justice  (DOJ).  Known  informally  as  the 
Stop  Violence  Against  Women  Formula 
Grants  (Services,  Training,  Officers, 
Prosecution),  it  made  available  $26 
million  to  States  in  FY  1995,  $130 
million  to  States  in  FY  1996,  and  will 
make  $145  million  available  to  States  in 
FY  1997. 

States  must  allocate  at  least  25 
percent  of  these  funds  to  law 
enforcement  activities,  at  least  25 
percrait  to  prosecution  activities,  and  at 
least  25  percent  to  non-profit 
nongovernmental  victims  services, 
including  services  to  imderserved 
populations.  These  grant  funds  are  to 
develop,  strengthen,  and  implement 
effective  law  enoforcement,  prosecution. 


and  victim  assistance  strategies. 
Eligibility  for  this  program  is  limited  to 
the  States,  Territories  and  the  District  of 
Colmnbia. 

The  Violence  Against  Women  Act 
stipulates  that  four  percent  of  the  funds 
appropriated  each  year  for  the  STOP 
program  will  be  awarded  to  Indian 
Tribal  governments.  The  OJP  grant 
regulations  and  program  guidelines  will 
address  the  requirements  of  both  the 
State  formula  grant  and  the  Indian  grant 
programs. 

In  order  to  be  eligible  for  DOJ  funds. 
States  must  develop  a  plan  for 
implementation.  As  a  part  of  the 
planning  process,  the  Violence  Against 
Women  Act  requires  that  States  must 
consult  with  nonprofit, 
nongovernmental  victims'  services 
programs  including  sexual  assault  and 
domestic  violence  victim  services 
programs.  Such  a  coordinated  approach 
will  reqiiire  a  partnerahip  and 
collaboration  among  the  police, 
prosecutors,  the  coiuls,  shelter  and 
victims  service  providers,  and  medical 
and  mental  health  professionals.  OJP 
expects  that  States  will  draw  on  the 
experience  of  existing  domestic  violence 
task  forces  and  coordinating  councils 
such  as  the  State  domestic  violence 
coalitions,  as  well  as  representatives 
fit)m  key  components  of  the  criminal 
justice  system  and  other  professionals 
who  interact  with  women  who  are 
victims  of  violence. 

(b)  Family  Preservation  and  Family 
Support  Services  Program.  In  August 
1993,  Congress  created  a  new  program 
entitled  Family  Preservation  and 
Support  Services  (a  new  part  of  Title  IV- 
B  of  the  Social  Security  Act).  Funds 
under  this  program  are  awarded  to  State 
child  welfare  agencies  to  provide 
needed  services  to  families  in  crisis  and 
to  help  bring  about  better  coordination 
among  child  and  family  services 
programs  at  the  state  and  local  level. 
Many  jurisdictions  are  including 
domestic  violence  programs  and 
advocacy  organizations  in  their  on-going 
planning  and  services  system  to  better 
address  the  needs  of  victims  of  family 
violence  and  their  defwndents. 

Family  preservation  services  include 
intensive  services  assisting  families  at- 
risk  or  in  crins,  particularly  in  cases 
where  children  are  at  risk  of  being 
placed  out  of  the  home.  Victims  of 
family  violence  and  their  dependents 
are  considered  at-risk  or  in  crisis. 

Family  support  services  include 
community-based  preventive  activities 
designed  to  strengthen  [wurents'  ability 
to  create  safe,  stable,  and  niirturing 
home  environments  that  promote 
healthy  child  development.  These 
services  also  include  assistance  to 


parents  themselves  through  home 
visiting  and  activities  sudi  as  drop-in 
center  programs  and  parent  support 
groups. 

4.  The  Peraonal  Responsibility  and 
Work  Opportimity  Reconciliation  Act  of 
1996  (Welfare  Reform) 

On  August  22, 1996  Public  Law  104- 
193  was  enacted  which  abolished  the 
Aid  to  Families  with  Dependent 
Children  (AFDC)  program  and  made 
sweeping  changes  to  other  related 
programs.  A  new  welfare  program  was 
enacted,  the  Temporary  Assistance  to 
Needy  Families  (TANF)  program.  States 
now  have  the  authority  and 
responsibility  to  determine  which 
families  will  receive  assistance  and  the 
type  and  amoimt  of  assistance  that  will 
be  provided. 

Under  the  new  welfare  reform  law, 
each  State  must  submit  a  State  plan  to 
the  Department  of  Health  and  Hmnan 
Services  in  order  to  receive  the  TANF 
block  grant  funds.  The  plan  must  certify 
that  local  government  and  private  sector 
organizations  have  been  consulted  about 
the  plan  and  have  had  at  least  45  days 
in  which  to  comment  There,  are  two 
areas  of  the  Act  which  specifically  refer 
to  domestic  violence:  (1)  States  are 
allowed  to  exempt  20  percent  of  their 
caseload  from  the  60-month  limit  on 
receiving  welfare  benefits  for  "reason  of 
hardship  or  if  the  family  includes  an 
individual  who  has  been  battered  or 
subjected  to  extreme  cruelty"  (Section 
408(a)(7)(C)(i)):  and  (2)  the  Family 
Violence  Amendment,  (also  known  as 
the  Wellstone/Murray  Family  Violence 
Provision),  gives  States  the  option  to 
include  a  certification  about  victims  of 
domestic  violence  in  their  State  plans 
which  allows  States  to  waive  certain 
requirements  for  certain  domestic 
violence  victims  (Section  402(a)(7)). 

Part  n.  SUte  Coalition  Grant 
Requirements 

This  section  includes  application 
requirements  for  family  violence 
prevention  and  services  grants  for  State 
domestic  violence  coalitions  and  is 
organized  as  follows: 

^plication  Requirements 

A.  Legislative  Authority 

B.  Background 
C  Eligibility 

D.  Funds  Available 

E.  Expenditure  Period 

F.  Reporting  Requirements 

G.  Application  Requirements 
H.  Paperwork  Reduction  Act 
L  Executive  Order  12372 

J.  Certifications 
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A.  Legislative  Authority 

■      Title  m  of  the  Child  Abuse 
Amendments  of  1984  (Pub.  Law  98-457, 
42  U.S.C.  10401  et  seq.)  is  entitled  the 
Family  Violence  Prevention  and 
Services  Act  (the  Act).  The  Act  was  first 
implemented  in  FT  1986,  was 
reauthorized  and  amended  in  1992  by 
PubUc  Law  102-295,  and  was 
reauthorized  and  amended  for  fiscal 
Years  1995  through  2000  by  Public  Law 
103-322,  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994  (the 
Crime  Bill),  and  signed  into  law  on     - 
September  13, 1994. 

The  reauthorization  of  the  Child 
Abuse  Prevention  and  Treatment  Act 
(CAPTA)  on  October  3, 1996,  contained 
a  technical  amendment  affecting  the 
funding  level  for  the  State  domestic 
violence  coaUtions.  Under  the  new 
Section  310(d)  of  the  FVPSA,  of  the 
amounts  appropriated  under  Section 
310(a)  of  the  FVPSA,  not  less  than  10 
percent  shall  be  used  for  grants  to  State 
domestic  violence  coalitions. 

B.  Background 

Section  311  of  the  Act  authorizes  the 
Secretary  to  award  grants  to  statevtride 
private  non-profit  State  domestic 
violence  coalitions  to  conduct  activities 
to  promote  domestic  violence 
intervention  and  prevention  and  to 
increase  public  awareness  of  domestic 
violence  issues. 

During  FYs  1994. 1995  and  1996  the 
Department  made  grant  awards  to  50 
State  domestic  violence  coalitions,  the 
District  of  Columbia,  and  the  U.S.  Virgin 
Islands.  In  FY  1997,  grant  awards  will 
be  again  available  to  one  statevtide 
domestic  violence  coaUtion  in  each 
State,  the  U.S.  Territories,  the  District  of 
Columbia,  and  the  Commonwealth  of 
Puerto  Rico. 

C.  Eligibility 

To  be  eligible  for  grants  under  this 
program  annoimcement  an  organization 
shall  be  a  statewide  private  non-profit 
domestic  violence  co&lition  meeting  the 
following  criteria: 

(1)  The  membership  of  the  coaUtion 
includes  representatives  from  a  majority 
of  the  programs  for  victims  of  domestic 
violence  operating  within  the  State  (a 
State  domestic  violence  coahtion  may 
include  representatives  of  Indian  Tribes 
and  Tribal  organizations  as  defined  in 
the  Indian  Self-Determination  and 
Education  Assistance  Act); 

(2)  The  Board  membership  of  the 
coahtion  is  representative  of  such 
programs: 

(3)  The  purpose  of  the  coahtion  is  to 
provide  services,  community  education, 
and  technical  assistance  to  domestic 


violence  programs  in  order  to  establish 
and  maintain  shelter  and  related 
services  for  victims  of  domestic  violence 
and  their  children;  and 

(4)  In  the  application  submitted  by  the 
coalition  for  the  grant,  the  coahtion 
provides  assurances  satisfactory  to  the 
Secretary  that  the  coahtion: 

(A)  Has  actively  sou^t  and 
encouraged  the  participation  of  law 
enforcement  agencies  and  other  legal  or 
judicial  entities  in  the  preparation  of  the 
application;  and 

(B)  Will  actively  seek  and  encourage 
the  participation  of  such  entities  in  the 
activities  carried  out  with  the  grant 
(Section  311(b)). 

D.  Funds  Available 

The  Department  will  make  $7.2 
milUon  available  for  grants  to  State 
domestic  violence  coalitions.  Grants  of 
approximately  $137,358  each  will  be 
available  for  the  State  domestic  violence 
coahtions  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  and  the 
District  of  Columbia.  The  Coalitions  of 
the  U.S.  Territories  (Guam,  U.S.  Virgin 
Islands,  Northern  Mariana  Islands, 
American  Samoa,  and  Trust  Territory  of 
the  Pacific  Islands  (Palau))  are  eligible 
for  domestic  violence  coalition  grant 
awards  of  apptaximately  $27,472  each. 

On  October  1, 1994,  Palau  became 
independent  and  a  Compact  of  Free 
Association  between  the  United  States 
and  Palau  came  into  effect.  This  change 
in  the  pohtical  status  of  Palau  has  the 
follovdng  efiiect  on  the  status  of  Palau 's 
allocation: 

In  FY  95,  Palau  was  entitled  to  receive 
100%  of  its  allocation. 

Beginning  in  FY  96,  Palau's  share  was 
reduced  as  follows: 

FY  96 — not  to  have  exceeded  75%  of 
the  total  amount  appropriated  for  such 
programs  in  FY  95; 

FY  97^ot  to  exceed  50%  of  the  total 
amount  appropriated  for  such  programs 
in  FY  95; 

FY  98— not  to  exceed  25%  of  the  total 
amoimt  appropriated  for  such  programs 
in  FY  95. 

E.  Expenditure  Period 

Funds  for  each  of  FYs  1997  through 
2000  may  be  used  for  expenditures  on 
and  after  October  1  of  each  fiscal  year 
for  which  they  are  granted,  and  will  be 
available  for  expenditure  through 
September  30  of  the  following  fiscal 
year,  i.e.  FY  1997  funds  may  be  used  for 
expenditures  from  October  1, 1996 
through  September  30, 1998. 

We  strongly  recommend  that  State 
domestic  violence  coahtions  keep  a 
copy  of  this  Federal  Register  notice  for 
futiire  reference.  The  requirements  set 
forth  in  this  annoimcement  also  will 


apply  to  State  domestic  violence 
coahtion  grants  for  FY  1998  through  FY 
2000.  Information  regarding  any 
changes  in  available  funds, 
administrative  or  reporting 
requirements  will  be  provided  by 
program  announcement  in  the  Federal 
Re^er. 

F.  Reporting  Requirements 

1.  The  State  domestic  violence 
coahtion  grantee  must  submit  an  annual 
report  of  activities  describing  the 
coordination,  training  and  technical 
assistance,  needs  assessment,  and 
comprehensive  planning  activities 
carried  out;  and  the  public  information 
and  education  services  provided.  The 
annual  report  also  must  provide  an 
assessment  of  the  effectiveness  of  the 
grant  supported  activities. 

The  aimual  report  is  due  90  days  after 
the  end  of  the  fiscal  year,  i.e.,  December 
30,  in  which  the  grant  is  awarded.  The 
final  program  report  is  due  90  days  after 
the  end  of  the  two-year  expenditiuw 
period.  Program  Reports  are  to  be  sent 
to:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Attn:  William  D.  Riley,  370 
L'Enfant  Promenade.  S.W.,  5th  Floor 
West,  Washington,  D.C.  20447. 

2.  The  State  domestic  violence 
coaUtion  grantees  must  submit  an 
annual  financial  report.  Standard  Form 
269  (SF-269).  A  financial  report  is  due 
90  days  after  the  end  of  the  fiscal  year 
in  which  the  grant  is  awarded.  A  final 
financial  report  is  due  90  days  after  the 
end  of  the  expenditure  period.  Financial 
reports  are  to  be  sent  to:  Director  for 
Formula,  Entitlement,  and  Block  Grants, 
Office  of  Financial  Management. 
Administration  for  Children  and 
Famihes,  370  L'Enfant  Promenade. 
S.W.,  7th  Floor,  Washington,  D.C. 
20447. 

G.  Application  Requirements 

Except  for  the  changes  made  by 
PubUc  Law  103-322  (the  Crime  Bill). 
the  apphcation  requirements  are  the 
same  as  those  for  FY  1996.  The  changes 
are  highhghted  and  reflected  in  the 
language  below. 

Ine  State  domestic  violence  coahtion 
apphcation  must  be  signed  by  the 
Executive  Director  of  the  Coalition  or 
the  official  designated  as  responsible  for 
the  administration  of  the  grant.  The 
apphcation  must  contain  the  following 
information: 

We  have  cited  each  requirement  to  the 
specific  section  of  the  law. 

1.  A  description  of  the  process  and 
anticipated  outcomes  of  utilizing  these 
federal  funds  to  work  with  local 
domestic  violence  programs  and 
providers  of  direct  services  to  encourage 
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appropriate  responses  to  domestic 
violence  within  the  State,  including — 

(a)  Training  and  technical  assistance 
for  local  programs  and  professionals 
working  with  victims  of  domestic 
violence; 

(b)  Planning  and  conducting  State 
needs  assessments  and  planning  for 
comprehensive  services; 

(c)  Serving  as  an  information 
clearinghouse  and  resource  center  for 
the  State;  and 

(d)  Collaborating  with  other 
governmental  systems  which  affect 
battered  women  (Section  311(a)(1)). 

2.  A  description  of  the  public 
education  campaign  regarding  domestic 
violence  to  be  conducted  by  the 
coalition  through  the  use  of  pubUc 
service  announcements  and  informative 
materials  that  are  designed  for  print 
media;  billboards;  public  transit 
advertising;  electronic  broadcast  media; 
and  other  forms  of  information 
dissemination  that  inform  the  public 
about  domestic  violence,  including 
information  aimed  at  underserved 
racial,  ethnic  or  language-minority 
populations  (Section  311(a)(4)]. 

3.  The  anticipated  outcomes  and  a 
description  of  planned  grant  activities  to 
be  conducted  in  conjunction  with 
judicial  and  law  enforcement  agencies 
concerning  appropriate  responses  to 
domestic  violence  cases  and  an 
examination  of  issues  including  the: 

(a)  Inappropriateness  of  mutual 
protection  orders; 

(b)  Prohibition  of  mediation  when 
domestic  violence  is  involved; 

(c)  Use  of  mandatory  arrests  of 
accused  offienders; 

(d)  Discoiuagement  of  dual  arrests; 

(e)  Adoption  of  aggressive  and  vertical 
prosecution  policies  and  procedures; 

(f)  Use  of  mandatory  requirements  for 
pre-sentence  investigations; 

(g)  Length  of  time  taken  to  prosecute 
cases  or  reach  plea  agreements; 

(h)  Use  of  plea  agreements; 

(i)  Consistency  of  sentencing, 
including  comparisons  of  domestic 
violence  crimes  with  other  violent 
crimes; 

(i)  Restitution  to  victims; 

(k)  Use  of  training  and  technical 
assistance  to  law  enforcement  and  other 
criminal  justice  professionals; 

(1)  Reporting  practices  of,  and  the 
significance  to  be  accorded  to,  prior 
convictions  (both  felony  and 
misdemeanor)  and  protection  orders; 

(m)  Use  of  interstate  extradition  in 
cases  of  domestic  violence  crimes;  and 

(n)  The  use  of  statewide  and  regional 
planning  (Section  311(a)(2)). 

4.  The  anticipated  outcomes  and  a 
description  of  planned  grant  activities  to 
be  conducted  in  conjunction  with 


family  law  judges,  criminal  court 
judges.  Child  Protective  Services 
agencies.  Child  Welfare  agencies. 
Family  Preservation  and  Support 
Service  agencies,  and  children's 
advocates  to  develop  appropriate 
responses  to  child  custody  and 
visitation  issues  in  domestic  violence 
cases  and  in  cases  where  domestic 
violence  and  child  abuse  are  both 
present,  including  the: 

(a)  Inappropriateness  of  mutual 
protection  orders; 

(b)  Prohibition  of  mediation  when 
domestic  violence  is  involved; 

(c)  Inappropriate  use  of  marital  or 
conjoint  counseling  in  domestic 
violence  cases; 

(d)  Use  of  training  and  technical 
assistance  for  family  law  judges, 
criminal  court  judges,  and  court 
personnel; 

(e)  The  presiunption  of  custody  to 
domestic  violence  victims; 

(f)  Use  of  comprehensive  protection 
orders  to  grant  fullest  protection 
possible  to  victims  of  domestic  violence, 
including  temporary  custody  support 
and  maintenance; 

(g)  Development  by  Child  Protective 
Services  of  supportive  responses  that 
enable  victims  to  protect  their  children; 

(h)  Implementation  of  supervised 
visitations  or  denial  of  visitation  to 
protect  against  danger  to  victims  or  their 
children;  and 

(i)  The  possibility  of  permitting 
domestic  violence  victims  to  remove 
children  from  the  State  when  the  safety 
of  the  children  or  the  victim  is  at  risk 
(Section  311(a)(3)). 

5.  The  anticipated  outcomes  and  a 
description  of  other  activities  in  support 
of  the  general  purpose  of  furthering 
domestic  violence  intervention  and 
prevention  (Section  311(a)). 

6.  The  following  documentation  will 
certify  the  status  of  the  domestic 
violence  coalition  and  must  be  included 
in  the  grant  application: 

(a)  A  description  of  the  procedures 
developed  between  the  State  domestic 
violence  agency  and  the  Statewide 
coalition  that  allow  for  implementation 
of  the  following  cooperative  activities: 

(i)  The  applicant  coalition's 
participation  in  the  planning  and 
monitoring  of  the  distribution  of  grants 
and  grant  funds  provided  in  its  State 
(Section  303(a)(3));  and 

(ii)  The  participation  of  the  State 
domestic  violence  coalition  in 
compUance  activities  regarding  the 
State's  family  violence  prevention  and 
services  program  grantees  (Section 
303(a)(3)). 

(b)  Unless  already  on  file  at  HHS,  a 
copy  of  a  ciurently  valid  501(c)(3) 
certification  letter  from  the  Internal 


Revenue  Service  stating  private  non- 
profit status;  or 

A  copy  of  the  applicant's  listing  in  the 
Internal  Revenue's  Services  (IRS)  most " 
recent  list  of  tax-exempt  organizations 
described  in  Section  501(c)(3)  of  the  IRS 
code;  or 

A  copy  of  the  articles  of  incorporation 
bearing  the  seal  of  the  State  in  which 
the  corporation  or  association  is 
domiciled. 

(c)  A  c\uTent  list  of  the  organizations 
operating  programs  for  victims  of 
domestic  violence  programs  in  the  State 
and  the  applicant  coalition's  current 
membership  list  by  organization; 

(d)  A  list  of  the  applicant  coalition's 
ciurent  Board  of  Directors,  with  each 
individual's  organizational  affiliation 
and  the  Chairperson  identified; 

(e)  A  copy  of  the  resiune  of  any 
coalition  or  contractual  staff  to  be 
supported  by  funds  from  this  grant  and/ 
or  a  statement  of  requirements  for  staff 
or  consultants  to  be  hired  under  this 
grant;  and 

(f)  A  budget  narrative  which  clearly 
describes  the  planned  expenditure  of 
funds  under  this  grant. 

7.  Assurances  (include  in  the 
application  as  an  appendix) 

(a)  The  applicant  coalition  must 
provide  dociunentation  in  the  form  of 
support  letters,  memoranda  of 
agreement,  or  jointly  signed  statements, 
that  the  coalition: 

(i)  Has  actively  sought  and 
encouraged  the  participation  of  law 
enforcement  agencies  and  other  legal  or 
judicial  organizations  in  the  preparation 
of  the  grant  application  (Section 
311(b)(4)(A));  and 

(ii)  Will  actively  seek  and  encourage 
the  participation  of  such  organizations 
in  grant  funded  activities  (Section 
311(b)(4)(B)). 

(b)  The  applicant  coalition  must 
provide  a  signed  statement  that  the 
coalition  will  not  use  grant  funds, 
directly  or  indirectly,  to  influence  the 
issuance,  amendment,  or  revocation  of 
any  executive  order  or  similar  legal 
document  by  any  Federal,  State  or  local 
agency,  or  to  undertake  to  influence  the 
passage  or  defeat  of  any  legislation  by 
the  Congress,  or  any  State  or  local 
legislative  body,  or  State  proposals  by 
initiative  petition,  except  that  the 
representatives  of  the  State  Domestic 
Violence  Coalition  may  testify  or  make 
other  appropriate  communications: 

(i)  When  formally  requested  to  do  so 
by  a  legislative  body,  a  committee,  or  a 
member  of  such  organization  (Section 
311(d)(1));  or 

(ii)  In  connection  with  legislation  or 
appropriations  directly  afiiecting  the 
activities  of  the  State  domestic  violence 
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coalition  or  any  member  of  the  coalition 
(Section  311(d)(2)). 

(c)  The  applicant  coalition  must 
provide  a  signed  statement  that  the  State 
domestic  violence  coalition  will 
prohibit  discrimination  on  the  basis  of 
age,  handicap,  sex.  race,  color,  national 
origin  or  religion.  (Sec.  307). 

H.  Paperwork  Reproduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (the  Act),  Public  Law  104-13. 
all  Departments  are  required  to  submit 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  any 
reporting  or  record-keeping  requirement 
inherent  in  a  proposed  or  Hnal  rule,  or 
program  announcement.  This  program 
announcement  contains  information 
collection  requirements  in  sections  (F) 
and  (G)  of  Part  II  which  require  that 
certain  information  must  be  provided  in 
an  annual  report,  fiscal  report,  and  as 
part  of  a  grantee's  application.  We 
estimate  that  all  of  Uie  information 
requirements  for  this  program  will  take 
each  grantee  approximately  6  hours  to 
complete.  As  there  are  53  projected 
grantees,  the  total  niunber  of  hours 
annually  will  be  318. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building 
(room  308),  Washington,  D.C..  20503, 
Attention:  Desk  Officer  for  the 
Administration  for  Children  and 
Families. 

In  accordance  with  the  Act.  the 
application  requirements  contained  in 
this  notice  have  been  approved  by  OMB 
under  control  number  0972-0062. 

/.  Notification  Under  Executive  Order 
12372 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  for  State  plan  consolidation 
and  simplification  only — 45  CFR 
100.12.  The  review  and  comment 
provisions  of  the  Executive  Order  and 
Part  100  do  not  apply. 

/.  Certifications 

Applicants  must  comply  with  the 
required  certifications  found  at 
Attachments  A,  B,  C,  and  D  as  follows: 


1.  The  Anti-Lobbying  Certification 
and  Disclosure  Form  must  be  signed 
and  submitted  with  the  application.  If 
applicable,  a  Standard  Form  LLL,  which 
discloses  lobbying  payments  must  be 
submitted. 

2.  Certification  Regarding  Drug-Free 
Workplace  Requirements  and 
Certification  Regarding  Debarment:  The 
signature  on  the  application  by  a 
Coalition  official  responsible  for  the 
administration  of  the  program  attests  to 
the  applicant's  intent  to  comply  with 
the  Drug-Free  Workplace  Requirements 
and  compliance  with  the  Debarment 
Certification.  The  Drug-Free  Workplace 
and  Debarment  Certifications  do  not 
have  to  be  returned  with  the 
application. 

3.  Certification  Regarding 
Environmental  Tobacco  Smoke:  The 
signature  on  the  application  by  a 
Coalition  official  certifies  that  the 
applicant  will  comply  with  the 
requirements  of  the  Pro-Children  Act  of 
1994  (Act).  The  applicant  further  agrees 
that  it  will  require  the  language  of  this 
certification  be  included  in  any 
subawards  which  contain  provisions  for 
children's  services  and  that  all  grantees 
shall  certify  accordingly. 

(Catalog  of  Federal  Domestic  Assistance 
Number  93.591,  Family  Violence  Prevention 
and  Services:  Grants  to  State  Domestic 
Violence  Coalitions) 

Dated:  January  22, 1997. 
Donald  Sykes, 
Director,  Office  of  Community  Services. 

Attachment  A — Certification  Regarding 
Lobbying 

Certification  for  Contracts,  Grants,  Loans, 
and  Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  in  connection  with  the  awarding  of 
any  Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any  cooperative 
agreement,  and  the  extension,  continuation, 
renewal,  amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or  cooperative 
agreement. 


(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant, 
loan  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  lobbying,"  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  aH-ard  documents  for  all  subawards  at  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  agreements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  isa  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  entered  into.  Submission  of  this 
certification  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed  by 
section  1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required  certification 
shall  be  subject  to  a  civil  penalty  of  not  less 
than  SIO.OOO  and  not  more  than  SIOO.OOO  for 
each  such  failure. 

State  for  Loan  Guarantee  and  Loan  Insurance 

The  undersigned  states,  to  the  t)est  of  his 
or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL  "Disclosure  Form  to    . 
Report  Lobbying,"  in  accordance  with  its 
instructions. 

Submission  of  this  statement  is  a 
prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  3r, 
U.S.  Code.  Any  person  who  foils  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not  more 
than  SIOO.OOO  for  each  such  failure. 

Signature 
fitie 


Organization 


Date 
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DISCLOSURE  OF  LOBBYING  ACnVITIES 

CMipictt  this  forni  to  dMose  lobbying  activitits  ponuant  to  31  U.S.C.  1352 
(Sec  revcfw  for  public  burden  disdewfc.) 
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Attachment  B 

Certification  Regarding  Debannent, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

By  signing  and  submitting  this  proposal, 
the  applicant,  defined  as  the  primary 
participant  in  accordance  with  45  QPR  Part 
76,  certifies  to  the  best  of  its  knowledge  and 
believe  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  Department  or 
agency; 

(b)  have  not  within  a  3<yeaT  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  judgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  coimection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State, 
or  local)  transaction  or  contract  under  a 
public  transaction;  violation  of  Federal  or 
State  antitrust  statutes  or  conunission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property; 

(c)  are  not  presently  indicted  or  otherwise 
criminally  or  civilly  charged  by  a 
governmental  entity  (FederaK  State  or  local) 
with  conmiission  of  any  of  the  offenses 


enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  have  not  within  a  3-year  p>eriod 
preceding  this  applicatioii/proposal  had  one 
or  more  public  transactions  (Federal,  State,  or 
local)  terminated  for  cause  or  default. 

The  inability  of  a  person  to  provide  the 
certification  required  above  will  not 
necessarily  result  in  denial  of  participation  in 
this  covered  transactiorL  If  necessary,  the 
prospective  participant  shall  submit  an 
explanation  of  why  it  cannot  provide  the 
certification.  The  certification  or  explanation 
will  be  considered  in  connection  with  the 
Department  of  Health  and  Human  Services 
(HHS)  determination  whether  to  enter  into 
this  transaction.  However,  failure  of  the 
prospective  primary  participant  to  furnish  a 
certification  or  an  explanation  shall 
disqualify  such  person  from  participation  in 
this  transaction. 

The  prospective  primary  p)articipant  agrees 
that  by  submitting  this  proposal,  it  will 
include  the  clause  entitled  "Certification 
Regarding  Debannent,  Suspension, 
Ineligibility,  and  Voluntary  Exclusion — 
Lower  Tier  Covered  Transaction."  provided 
below  without  modification  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 


Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered  Transactions 
(To  Be  Supplied  to  Lower  Tire  Participants) 

By  signing  and  submitting  this  lower  tier 
proposal,  the  prospective  lower  tier 
participant,  as  defined  in  45  CFR  Part  76, 
certifies  to  the  best  of  its  knowledge  and 
belief  that  it  and  its  principals: 

(a)  are  not  presently  debarred,  suspended, - 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  transaction  by  any  federal  department  or 
agency. 

(b)  where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
above,  such  prospective  participant  shall 
attach  an  explanation  to  this  proposal. 

The  prospective  lower  tier  f>articipant 
further  agrees  by  submitting  this  proposal 
that  it  will  include  this  clause  entitled 
"Certification  Regarding  E>ebarment, 
Suspension,  Ineligibility,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  Without  modification  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 
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U.S.  Department  of  Health  and  Human  Services 


Certification  Regarding  Drug-Free  Workplace  Requirements 
Grantees  Other  Than  individuals 

By  tlpning  and^  MAmMing  thto  appHeation  or  grant  agreeinent,  the  grantee  it  provW 
•el  out  baloML 

Tlkcerti&cttioakfeqiBfedbyivgiilatioasiinpleiBeatiiigtbeD^ 
F.  lteicfiiialk>as,pabbbedialbe  May  ZS,  1990  FcdcrdRccistcr.rcqiiirecerti^^ 
a  drag-free  workplace.  TheoettifiaukmsetoittbekiwnaiBaterialrepreteiiUtkiaofbaBpoewhkh 
ivkeatkeDepaitneat  of  Heakh  and  Hnmaa  Services  (HHS)(ktenaiiiesU)  award  the  gnat  Ifk  it  later  dctCMiaed  that 
the  graatee  kaowiagiy  readered  a  fiilse  ceitificadoii,  or  othermie  violates  the  requireateiiu  of  the  Dni^ 
Act  HHS,  ia  adtfidoo  to  aay  other  reaiedies  avathbfe  to  the  Federal  Goweraaieat,  Biay  takes  action  aiahoriKd  Older  the 
Dn^l-Free  Workplace  Act  FaUecertifiratioo  or  violatioo  of  the  certification  shall  be  grounds  for  tatpcBiioa  of  payeati, 
intpr  Hsion  or  tenninaticin  of  grams,  or  gowxnineatwide  suspension  or  debameat 

Workplaces  uader  grants,  wr  grantees  other  than  mdividuals,  need  not  be  identified  OB  the  certificatioa.  Ifknown,they 
najr  be  identified  in  the  graat  application.  If  the  grantee  does  not  identify  the  workplaces  at  the  tine  of  implication,  or  upon 
award,  if  there  is  no  application,  the  grantee  must  keep  the  identity  of  the  workplace(s)  on  file  in  its  office  and  make  the 
infoniatioa  available  far  Federal  inspectian.  Fai^vetoideatiiyallknownworkplacescoBstinitesaviolatioaofthegraatee's 
drag-free  workplace  requirements. 

Workplace  identifications  must  iadnde  the  actual  addreu  of  buildings  (or  parts  of  buildings)  or  other  sites  where  work 
under  the  gram  takes  place.  Categorical  descriptions  may  be  used  (cg^  all  vehicles  of  a  mass  transit  authority  or  State 
highway  departmem  while  m  operation.  State  employees  in  each  local  nnemploymem  office,  performen  in  concert  halls  or 
radio  studios.) 

If  the  workplace  identified  to  HHS  changes  during  the  performance  of  the  grant,  the  grantee  shall  inform  the  agency  of 
the  change(s),  if  it  previously  identified  the  workplaces  in  question  (see  above). 

Definitions  of  terms  in  the  Nonprocurement  Suspension  and  Debarmett  common  rule  and  Drug-Free  Workplace 
common  rale  apply  to  this  certification.  Gramees*  attention  is  called,  in  particular,  to  the  following  definitiom  from  these 
rules: 

'ContraUed  snhstaaoe*  means  a  controlled  substance  in  Schedules  I  through  V  of  the  Controlled  Substances  Act  (21 
use  812)  and  as  further  defined  by  regulation  (21 CFR  1308.11  through  130815). 

'Canvfctka*  means  a  finding  of  gu&  (inchiding  a  plea  of  nolo  cottendere)  or  imposition  of  sentence,  or  both,  by  any 
judicial  body  dtarged  with  the  responsibility  to  determine  violations  of  the  Federal  or  State  criminal  drag  statutes; 

"Criminal  drag  statatc*  means  a  Federal  or  non-Federal  crimraal  statute  invoKing  the  manufacture,  distribution, 
dispensing,  use.  or  possession  of  any  controlled  substance; 

Tmpioytc*  means  the  employee  of  a  grantee  directly  engaged  in  the  performance  of  work  under  a  grant,  including:  (i) 
AH  'direct  charge*  employees;  (ii)  all  'tn^rect  charge'  employees  unless  their  impact  or  iavolvemem  is  insignififant  to  the 
performance  of  the  grant;  and,  (iii)  temporary  personnel  and  consultants  who  are  directly  engaged  m  the  performance  of 
work  under  the  gram  and  who  are  on  the  grantee's  payroll  This  definition  does  not  indude  woiken  not  on  the  payroll  of 
the  gramee  (e.g.,  vohmteers,  even  if  used  to  meet  a  matching  requirement;  consultanU  or  mdependent  contractors  not  on 
the  grantee's  payroll;  or  employees  of  subredpiems  or  subcontractors  in  covered  workplaces). 

The  grantee  certUlea  that  it  wUI  or  will  continue  to  pr(»vide  a  drug4ree  workplace  by: 

(a)  Publishing  a  aattmnit  notifying  employees  that  the  unlawful  manufacture,  distribution,  dispettsinfr  possession  or 
use  of  a  controlled  substance  is  prohibited  in  the  gramee's  workplace  and  spedfyii^  the  actions  that  wiO  be  taken  against 
employees  for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free  awareneu  program  to  inform  employees  about: 

(1)  The  dangers  of  drug  abuse  m  the  workplace;  (2)  The  gramee's  policy  of  maintaining  a  drug-free  workphce;  (3)  Any 
available  drug  coonsehn^  rehabilitation,  and  employee  assistance  programs;  and,  (4)  The  penakies  that  may  be  imposed 
upon  employees  for  drag  abuse  violations  occurring  in  the  workplace; 

(c)  Making  k  a  requiremem  that  each  onployee  to  be  enga^  m  the  performance  of  the  grant  be  given  a  copy  of  the 
statemem  required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statemem  required  by  paragraph  (a)  that,  as  a  condition  of  empk>ymem  under  the 
grant,  the  employee  wOL 

( 1)  Abide  by  the  ternu  of  the  yatement;  and,  (2)  Notify  the  empkiyer  m  writing  of  his  or  her  convictma  for  a  violatma 
of  a  criminal  drug  statute  oocarring  m  the  workplace  no  later  than  five  '■^i^"^*'-  days  after  such  conviction; 

(c)  Notifying  tbc  agency  m  writing,  within  ten  calendar  days  after  receiving  notice  under  subparagraph  (dK2)  from  an 
employee  or  otherwise  receiving  actual  notice  of  such  conviction.  Empkiyers  of  convicted  empkiyees  must  provide  aotice, 
infhidingposkiontkle,  to  every  gram  officer  or  other  desipiee  on  whose  yam  activity  the  convicted  emptoyee  was  woridng. 
unleu  the  Federal  agency  has  designated  a  central  poim  for  the  receipt  of  such  notices.  Notwe  shaU  incfaide  the 
kitmificatkm  number(s)  of  each  affected  grant; 
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(f)  Taking  ooe  of  the  foOowing  actions,  within  30  calendar  days  of  receiving  notice  under  subparagraph  (d)(21  with 
respea  to  any  employee  who  b  so  cooviaed:  r-    /x  /. 

(1)  Taking  appro{»iate  personnel  action  against  such  an  employee,  up  to  and  «KV*««f  termination,  "^-^m  with  the 
requsremems  of  the  RehabilitaiioD  Aa  of  1973,  as  amended;  or,  (2)  Requiring  such  employee  to  participate  satisfaaorih- 
la  a  drug  abuse  assistance  or  rehabiliution  program  approved  for  such  purposes  by  a  Federal.  State,  or  local  heahh.  la« 
enforcement,  or  other  appropriate  agency, 

(^  Making  a  good  £uth  eflbn  to  continue  to  maintain  a  drug-free  workplace  throttdi  imolementatioo  of  oaraaraohs  fa) 
(b).(c).(d),(e)and(0.  i«««re«BBniip«Dc««.on«p««grapBsw, 

The  granlM  may  inaart  In  the  apace  provided  below  the  aHe(t)  lor  the  performance  of  worti  done  In 
connection  with  the  gpacific  gram  (uae  attaehmenu.  if  needed): 


Place  of  Pferformaace  (Stmt  address,  Qty,  Coaaty,  State,  ZIP  Code) 


Check if  there  are  wortipiaea  on  file  that  are  not  identifitd  hen. 


Seoions  76.630(c)  and  (d)(2)  and  7&63S(a)(l)  and  (b)  provide  that  a  Federal  agency  may  designate  a  coural  leceipi 
pomt  for  STATE->WDE  AND  STATE  AGENCY-WIDE  certificaiioos.  and  for  notiTication  of  criminal  drug  convioiom. 
For  the  Department  of  Health  and  Human  Services,  ^e  central  receipt  point  is:  Division  of  Gratts  Management  and 
Oversight,  OCTice  of  Management  and  Acquisition,  Department  of  Heahh  and  Human  Ser\ices,  Room  S17-D  200 
Independence  Avenue,  S.W.,  Washington,  D.C  20201.  ' 


DGMOF 
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AttachflMBt  D 

Certification  Regarding  Environmental 
Tobacco  Smoke 

Public  Law  103-227,  Part  C— 
Envuonmental  Tobacco  Smoke,  also  known 
as  the  PK>Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  facility  ovmed  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18.  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  $1000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

IFR  Doc  97-2013  Filed  1-27-97;  8:45aml 
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Food  and  Drug  Administration 
[Dock«tNo.96E-4>35q 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DIFFERIN  Topicai  Gel 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUiMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFERIN  Topical  Gel  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce. 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Farklawn  Dr..  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian ).  MaUdn.  OfBce  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fibers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  p*ub.  L.  100-670) 


generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hiunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
haff  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  himian  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DIFFERIN 
Topical  Gel  (adapalene).  DIFFERIN 
Topical  Gel  is  indicated  for  the  topical 
treatment  of  acne  vtilgaris.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Topical  Gel  (U.S.  Patent  No.  5.212.303) 
from  Centre  International  de  Recherches 
Dermatologiques  (CIRD).  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibihty  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Topical  Gel  represented  the  first 
permitted  commercial  marketing  or  tise 
of  the  prodtict.  Shortly  thereafter,  the 
Patent  and  Trademarlt  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
appUcable  regulatory  review  period  for 
DIFFERIN  Topical  Gel  is  2,447  days.  Of 
this  time,  1,401  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,046  days 
occurred  during  the  approval  phase. 


These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(1)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  20, 1989. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  20, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  . 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  July  21, 1993.  The 
applicant  claims  July  15, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Topical  Gel  (NDA  20-380) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-380  was 
submitted  on  July  21. 1993. 

3.  The  date  the  application  was 
approved:  May  31, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-380  was  approved  on  May  31, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  13  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31. 1997.  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  28. 1997,  for  a 
determination  regarding  whether  the 
appUcant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  fotmd  in  brackets  in  the 
heading  of  this  document.  Commmts 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  January  17. 1997. 
Stuart  L.  Nightingale. 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  97-2064  Filed  1-27-97;  8:45  am] 
iUJNQ  COOK  41M-01-P 
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[DoefcMNo.96E-035q 

Detannination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  OIFFERIN  Topical  Qel 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  detennined 
the  regulatory  review  period  for 
DIFFERIN  Topical  Gel  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Farklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permissicm  to  market  the  drug  product. 
Although  only  a  portion  of  a  r^ulatoiy 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 


issued),  FDA's  determination  of  the  , 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  dn^  product  DIFFERIN 
Topical  Gel  (adapalene).  DIFFERIN 
Topical  Gel  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Topical  Gel  (U.S.  Patent  No.  5,015,758) 
&x)m  Centre  International  de  Recherches 
Dermatologiques  ("CIRD"),  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  October  24, 
1996,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
DIFFERIN  Topical  Gel  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
DIFFERIN  Topical  Gel  is  2.447  days.  Of 
this  time,  1,401  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,046  days 
occiured  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  cm  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  20, 1989. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  20, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  July  21, 1993.  The 
applicant  claims  July  15, 1993,  as  the 
date  the  new  drug  appUcation  (NDA)  for 
DIFFERIN  Topical  Gel  (NDA  20-380) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-380  was 
submitted  on  July  21, 1993. 

3.  The  date  the  application  was 
approved:  May  31, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-380  was  approved  on  May  31, 1996. 

This  determination  of  the  regulatory 
review  period  estabUshes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 


In  its  application  for  patent  extension, 
this  appUcant  seeks  257  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Fiuthermore. 
any  interested  person  may  petition  FDA, 
on  or  before  July  28, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  diuing  the  regulatory  review 
period.  To  meet  its  biuden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1, 98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  o/  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  17, 1997. 
Stuart  L.  Nightingale. 

Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  97-2065  Filed  1-27-97;  8:45  am] 

BILUNO  CODE  4ia»41-F 


[Docket  No.  9eE-0363] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DIFFERIN  Solution 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFOUN  Solution  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
E)ockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
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(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 

SUPPLBMCffTARY  mFOraUTION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hiunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  hiunan  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  Uie  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regiilatory  review  period  for 
a  hiunan  drug  product  wrill  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hiunan  drug  product  DIFFERIN 
Solution  (adapalene).  DIFFERIN 
Solution  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Sulxsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Solution  (U.S.  Patent  No.  4,717,720) 
from  Centre  International  de  Recherches 
Dermatologiques  (CIRD),  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Solution  represented  the  first  permitted 
conunerdal  mariteting  or  use  of  the 
product.  Shortly  therrafter,  the  patent 
and  Trademark  Office  requested  that 


FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
DIFFERIN  Solution  is  2.814  days.  Of 
this  time.  1,651  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,163  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  bom 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505li)  of  the  Federal  Food,  Drug. 
OQd  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  18, 1988. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  18, 1988. 

2.  The  aate  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  26, 1993.  The 
applicant  claims  March  19, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Solution  (NDA  20-338)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-338  was 
submitted  on  March  26, 1993. 

3.  The  date  the  application  was 
approved:  May  31. 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-338  was  approved  on  May  31, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,512  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthrmore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  28, 1997.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through  . 
Friday, 

Dated:  January  17. 1997. 
Stuart  L.  Nightingak, 
Associate  Commissioner  for  Health  Affairs. 
[FR  Doc.  97-2066  Filed  1-27-97;  8:45  am) 
BN.UNO  COOC  41W-01-F 


[Docl(MNo.9«E-0379] 

Oetermination  of  Regulatory  Review 
Period  for  Purposes  of  Patant 
Extension:  CAMPTOSAR® 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
CAMPTOSAR®  and  is  publishing  this 
notice  of  that  determination  as  required 
l^  law.  FDA  has  made  the 
detemunation  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  im.  1-23. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian ).  Malkin.  Office  of  Health  Afiiairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fibers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  tl^  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phiase  starts 
with  the  initial  submission  of  an 
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application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  hirnian  drug  product 
CAMPTOSAR®  (irinotecan 
hydrochloride).  CAMPTOSAR®  is 
indicated  for  the  treatment  of  patients 
with  metastatic  carcinoma  of  the  colon 
or  rectimi  whose  disease  has  recurred  or 
progressed  following  5-FU  based 
therapy.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  CAMPTOSAR®  (U.S. 
Patent  No.  4.604,463)  from  Kabushiki 
Kaisha  Yakult  Honsha,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
imdergone  a  regulatory  review  period 
and  that  the  approval  of  CAMPTOSAR® 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
CAMPTOSAR®  is  2,111  days.  Of  this 
time,  1,941  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  170  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemptiog  under 
section  505(1}  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  5, 1990. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  efiiective 
was  on  September  5, 1990. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  December  28, 1995.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
CAMPTOSAR®  (NDA  20-571)  was 


initially  submitted  on  December  28. 
1995. 

3.  The  date  the  application  was 
approved:  June  14, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-571  was  approved  on  Jime  14, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extensi^i. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,139  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  28, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  p>etitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  17, 1997. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  97-2067  Filed  1-27-97;  8:45  am] 
BIUMG  COOE  41«0-ei-F 


[DockMNo.96E-0361] 

Detennination  of  Regulatory  Review 
Period  for  Purpoaas  of  Patent 
Extenaion;  DIFFERIN  Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFERIN  Solution  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 


Commissioner  of  Patents  and 
Trademariu,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fibers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarlcs  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  mailieting 
the  human  drug  product  DIFFERIN 
Solution  (adapalene).  DIFFERIN 
Solution  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Subisequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Solution  (U.S.  Patent  No.  5,015,758) 
from  Centre  International  de  Recherches 
Dennatologiques  (QRD),  and  the  Patent 
and  Trademark  Office  requested  FDA's 
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assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Solution  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nad  determinated  that  the 
appUcable  regulatory  review  period  for 
DIFFERIN  Solution  is  2,814  days.  Of 
this  time,  1,651  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,163  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  18, 1988. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  18, 1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  March  26, 1993.  The 
applicant  claims  March  19, 1993,  as  the 
date  the  new  drug  application  (M)A)  for 
DIFFERIN  Solution  (NDA  20-338)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-338  was 
submitted  on  March  26, 1993. 

3.  The  date  the  application  was 
approved:  May  31,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-338  was  approved  on  May  31. 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  257  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may. 


on  or  before  March  31, 1997.  submit  to 
the  Dockets  Management  Branch 
(address  above]  written  comments  and 
ask  for  a  redetermination.  Furthennore. 
any  interested  person  may  petition  FDA, 
on  or  before  July  28, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  doc\unent.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  17, 1997. 
Stuart  L.  Nightingale. 
Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  97-2068  Filed  1-27-97;  8:45  am] 
BUJJNQ  0006  4160-01-F 


r4ational  Institutes  of  Heaitt) 

Sut}ini88ion  for  0MB  Review; 
Comment  Request;  NCI  Cancer 
Information  Service  Community 
Services  Datat>ase  Survey  and 
Verification 

summary:  Under  the  provisions  of 
Section  3506(c)(2)(A]  of  the  Paperwork 
Reduction  Act  of  1995.  the  National 
Cancer  Institute  (NCI),  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  pubfished  in  the  Federal 
Register  on  May  3, 1996,  page  19943 
and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 


comment.  The  National  Institutes  of 
Health  may  not  conduct  or  sponsor,  and 
the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1. 
1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

PROPOSED  COLLECTION:  Describe  the 
proposed  information  collection  activity 
as  follows.  Include: 

Title:  NCI  Cancer  Information  Service 
Commimity  Services  Database  Survey 
and  Verification. 

Type  of  Information  Collection 
Request:  New. 

Fonn  Number:  Not  applicable. 

Need  and  Use  of  Information 
Collection:  The  CIS  provides  the  general 
public,  cancer  patients,  families,  health 
professionals,  and  others  with  the  latest 
information  on  cancer.  Essential  to 
fulfilling  its  role  as  a  referral  source  for 
cancer  patients  and  their  families  is  the 
identification,  acquisition,  and 
dissemination  of  information  about 
hospitals,  bfeasts  and  cervical  cancer 
screening  clinics,  and  cancer  pain 
management  programs.  This  effort 
involves  sending  a  survey  tool  or  a 
verification  instrument  annually  to 
approximately  17,135  respondents. 

Frequency  of  Response:  Annual. 

Affected  Public:  Not-for-profit 
institutions;  Business  or  other  for-profit; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Type  of  Respondent:  Administrators 
of  hospitals,  pain  centers,  screening 
facilities. 

The  annual  reporting  burden  is  as 
follows: 

Estimated  Number  of  Respondents: 
17,135  respondents. 

Estimated  Number  of  Responses  per 
Respondent:  One  (1)  per  year). 

Average  Burden  Hours  Per  Response: 
.167  hoius. 

Estimated  Total  Annual  Burden 
Hours  Requested:  2,862  hoiu^. 

The  annualized  cost  to  respondents  is 
estimated  at:  ;(34.338.54.  There  are  no 
Capital  Costs  to  report.  There  are  no 
Operating  of  Maintenance  Costs  to 
report. 


Type  of  respondents 


Year1: 

Administrators  of  tKspitals,  pain  centers,  screening  facilities 
Year  2: 

New  Organizatians  and  verification  „ 

Year  3: 

^4ew  Organizations  and  verification  „„ 


Estimated 

vurrteToi 

respondents 


18.027 
16.605 
16.774 


Estimated 
number  of 
responses 
per  re- 
spondent 


Average 

burden 

hours  per 

response 


0.167 
0.167 
0.167 


EsUmated 
total  anrHial 
burden 
hours  re- 
quested 


3.011 
2.773 
2301 
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Type  of  respondents 

Estimated 
number  of 

Estimated 
nurnberof 
responses 

per  re- 
spondent 

Average 

burden 

hours  per 

response 

Estimated 
total  annual 
burden 
hours  re- 
quested 

Annualized  Totals 

17.315 

2.862 

REQUEST  FOR  COMMENTS:  Written 
conunents  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DIRECT  COMMENTS  TO  0MB:  Written 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
esptecially  regarding  the  estimated 
pubUc  burden  and  associated  response 
time,  should  be  directed  to  the:  Office 
of  Management  and  Budget,  Office  of 
Regulatory  Affairs,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  instruments,  contact:  Chris 
Thomsen,  Acting  Chief,  Cancer 
Information  Service,  RIB,  OCC,  OD,  NQ, 
Building  31,  Room  10A16,  9000 
Rockville  Pike,  Bethesda,  MD  20892,  or 
call  non-toll-free  niunber  (301)  496- 
5583  ext.  239  or  E-mail  your  request, 
including  your  address  to: 
thomsenc@occ.nci.nih.gov 
COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
b^  assured  of  having  their  full  effect  if 
received  on  or  before  February  27, 1997. 

Dated:  December  12, 1996. 
Nancie  L.  Bite, 
OMB  Project  Clearance  Liaison. 
[FR  Doc.  97-1982  Filed  1-27-97;  8:45  am] 
■UMQ  CODE  4140-01-M 


QovemmentOMmed  Inventions; 
Availability  for  Ucansing 

AGENCY:  National  Institutes  of  Health. 


ACTION:  Notice. 


The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
hcensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  restUts  of 
federally-funded  research  and 
development.  Foreign  patent 
apphcations  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
AODftESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  Ucensing  contact  at  the 
Office  of  Technology  Transfer.  National 
Institutes  of  Health.  6011  Executive 
Boulevard.  Suite  325.  Rockville. 
Maryland  20852-3804  (telephone  301/ 
496-7057;  fax  301/402-0220).  An 
signed  Confidential  Disclosure 
Agreement  (CDA)  will  be  required  to 
receive  copies  of  the  patent 
applications. 

Immunotoxin  (MAB-RIdN),  for  the 
Treatment  of  Focal  Movonent 
Disorders 

)  Hott.  R  Youle,  M  Hallet,  M  Dalakas 

(NINDS) 
Serial  No.  60/027,456  filed  19  Sep  96 
Licensing  Contact:  Stephen  Finley,  301/ 

496-7735  ext  215 

This  invention  describes  the  use  of  an 
immunotoxin  designed  to  treat  focal 
dystonias  that  are  currently  being 
treated  by  injections  of  botulinum  toxin 
(BTX)  or  by  surgical  myectomy.  The 
immimotoxin  (ITX)  is  prepared  from  a 
monoclonal  antibody  (MoAb35). 
specific  to  the  nicotinic  acetylcholine 
receptor  in  skeletal  muscle,  and  is 
covdently  Unked  to  the  toxin,  ridn.  ITX 
utilizes  ridn's  alpha  chain  and  beta 
chain  for  its  improved  potency.  ITX's 
potency  was  demonstrated  by 
intramuscular  injections  into  a  rat 
model.  The  effects  of  intermuscular 
injections  of  ITX  were  compared  to  that 
of  BTX.  Even  lower  doses  of  ITX  proved 
more  effiective  and  longer  lasting  than 
BTX  in  weakening  muscle.  The  ITX 
selectively  removed  muscle  fiber  at  the 
injection  sites.  It  is  believed  that  ITX 
may  have  clinical  applications  to  those 
,  patients  who  have  become  refractory  to 
BTX,  or  when  used  in  combination  or  in 


place  of  BTX.  In  addition  to  the  use  of 
ITX  in  the  treatment  of  all  focai^ 
muscular  spasms,  ITX  may  prove  useful 
in  the  treatment  of  other  disorders  of 
muscular  spasms  such  as 
blepharospasms,  cervical  dystonia,  hand 
dystonia,  limb  dystonia,  hemifadal 
spasm,  bnudsm,  strabismus,  VI  nerve 
palsy,  for  spasmodic,  dysphonia.  and 
oromandibular  dystonia,  (portfolios: 
Central  Nervious  System — Therapeutics, 
neurological,  other;  Central  Nervous 
System — Therapeutics,  neurological, 
muscle  relaxants;  Internal  Medicine — 
Therapeutics,  other) 

Methods  and  Compositions  for  p300/ 
CBP'Associated  Transcriptional  Co- 
Factor  (P/CAF) 

Y  Nakatani.  B  Howard  (NICHD) 
Serial  No.  60/022.273  filed  23  Jul  96 
Licensing  Contact:  Ken  Hemby,  301/ 

496-7735  ext  265 

The  adenoviral  oncoprotein  ElA 
induces  cell  transformation  by  binding 
to  various  cellular  components,  such  as 
the  products  of  the  retinoblastoma  and 
p300/CBP  gene  families.  This  invention 
provides  a  transcriptional  co-factor, 
p300/CBP-assodated  factor  (P/CAF), 
which  has  intrinsic  histone  acetylase 
activity  and  also  competes  with  ElA  for 
binding  to  cellular  targets.  Also 
provided  are  methods  of  screening  for 
compounds  that  affect  P/CAF  activity. 
Methods  for  directed  gene  therapy  to 
provide  functional  wild-type  or  mutant 
P/CAF  to  cells  producing  varying  levels 
of  P/CAF  protein  are  also  provided, 
(portfolios:  Cancer — Diagnostics; 
Cancer — Therapeutics,  biological 
response  modifiers;  Devices — Research 
Tools  and  Materials,  biologicals  and 
chemicals) 

Confbrmationally  Locked  Nucleoside 
Analogs 

VE  Marquez,  JB  Rodriquez,  MC 
Nicklaus.  J)  Barchi  Jr.  MA  Siddiqui 
(NQ) 

Serial  Number  08/311.425  filed  23  Sep  ^ 
94  (with  priority  to  24  Sep  93)  and 

ConfiDrmationally  Locked  Nucleoside 
Analogs  as  Antiherpetic  Agents 

VE  Marquez.  MC  Nicklaus,  JJ  Barchi  Jr. 

JB  Rodriguez,  MA  Siddiqui  (NQ) 
Serial  Numlier  60/023,565  filed  07  Aug 

96 
Licensing  Contact:  Robert  Benson,  301/ 

496-7056  ext  267 
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These  inventions  concern  novel 
nucleoside  analogs  comprising 
carbocyclic-4',  6'-cyclopropane-fused-2', 
3'-<lerivatives  of  ribo,  deoxyribo  and 
dideoxyribo  purines  and  pyrimidines, 
and  the  corresponding  nucleotides.  The 
first  patent  application  describes  an 
anti-HIV  utility.  It  has  been  foreign  filed 
as  PCT/US94/10794.  The  second 
application  describes  a  new  utility  of 
the  deoxyribo  derivatives  of  the  first 
application,  namely  as  anti-Herpes 
Virus  agents.  The  thymidine  analog,  in 
particular,  showed  good  activity  against 
Herpes  Simplex  Type  1  and  Herpes 
Simplex  Type  2  viruses,  and  Epstein- 
Barr  virus  as  shown  in  an  in  vitro  assay. 
It  showed  better  antiherpes  activity  than 
acyclovir  in  a  plaque  reduction  assay. 
Descriptions  of  the  invention  are  to  be 
found  in  Rodriguez  et  al.,  Tetrahedron 
Letters  34:  6233-6236, 1993;  Rodriguez 
et  al.,  J.  Medicinal  Chemistry  37:  3389- 
3399, 1994;  Siddiqui  et  al..  Nucleosides 
Nucleotides  15:  235-250. 1996  and 
Marquez  et  al.,  J.  Medicinal  Chemistry 
39:  3739-3747, 1996.  (portfoUo: 
Infectious  Diseases — ^Therapeutics,  anti- 
viralsa,  AIDS) 

Long  Distance  Sequencer  Method:  A 
Novel  Strategy  for  Luffi  DNA 
Sequencing  Proiects 

K  Haeiwara,  CC  Harris  (NQ) 

Serial  No.  60/017,569  filed  15  May  96 

Licensing  Contact:  Leopold  J.  Luberecki, 

Jr.,  301/496-7735  ext  223 

The  ourent  invention  represents  an 
improvement  over  existing  technologies 
used  in  sequencing  long  fragments  of 
DNA.  Existing  technologies  allow  for 
the  sequencing  of  a  10  kb  fragment  of 
DNA  in  two  to  three  months;  the  present 
invention  allows  for  such  sequences  to 
be  obtained  in  two  to  three  weeks. 
Specifically,  the  method  consists  of  the 
cloning  of  a  long  (5  kb  or  longer) 
fragment  of  DNA  into  an  appropriate 
vector,  followed  by  the  generation  of  a 
series  of  shorter  fragments  by  a  number 
of  restriction  digests.  A  "vectorette 
unit"  is  then  ligated  to  each  restriction 
fragment.  This  vectorette  unit  is  an 
oligonucleotide  53  bases  in  length,  and 
has  a  unique  sequence  which  is  not 
found  in  the  hiunan  genome.  Through 
use  of  the  vectorette  as  a  "known  end," 
together  with  a  specific  primer,  the  DNA 
is  amplified  via  PCR  and  directly 
sequenced  using  ourent  technologies. 
The  investors  have  successfully  used 
this  method  to  sequence  a  35  Id) 
fraonent  of  DNA. 

inis  method  appears  to  represent  four 
key  advantages  over  existing  sequencing 
m^ods.  First,  the  sequence  of  a  long 
fragment  of  DNA  can  be  obtained  far 
more  rapidly  than  is  currently  possible. 
Second,  as  multiple  cloning  steps  are 


not  necessary,  it  is  easier  to  perform. 
Third,  a  much  smaller  amount  of  DNA 
is  needed  for  this  method  than  is 
necessary  when  using  currently 
available  sequencing  techniques. 
Fourth,  because  of  its  organized  way  of 
sequencing,  one  can  clearly  identify  the 
region  being  sequenced,  (portfolio: 
Devices/Instrumentation — Research 
Tools  and  Materials) 

Hepatitis  B  Core  Antigen  Fusion 
Proteins  as  Tumor  Vaccines 

LW  Kwak.  A  Biragyn  (NQ) 
Serial  No.  60/013,839  filed  21  Mar  96 
Licensing  Contact:  Joseph  Contrera,  301/ 
496-7056  ext  244 

Hepatitis  B  Core  Antigen  (HBcAg) 
represents  a  potentially  potent  carrier  of 
vaccines.  Embodied  in  this  invention 
are  a  number  of  fusion  proteins  of 
HBcAg.  It  has  been  shown  that  HBcAg 
elicits  a  strong  immune  response,  and  it 
was  thought  that  if  one  were  to  attach 
other  weakly  antigenic  peptides  of 
choice  to  the  HBcAg  protein  in  order  to 
form  a  frision  protein,  the  antigenicity  of 
the  attached  peptide  of  choice  would  be 
considerably  enhanced.  The  fusion 
proteins  embodied  in  this  invention, 
which  contain  specific  H-ras  or  MUC- 
1  (human  epithelial  cell  muciA) 
peptides,  have  been  shown  to  elicit 
protective  anti-tumor  immimity  in  vivo. 
This  immunity  is,  in  fact,  superior  to 
that  elicited  through  immunizing  with 
tiunor  antigen  alone.  These  HBcAg 
fusion  proteins,  therefore,  are  believed 
to  represent  powerful  new  vaccines  to 
be  used  toward  the  prevention  and 
treatment  of  a  wide  variety  of  cancers, 
(portfolio:  Cancer — Therapeutics, 
immunoconjugates  Mab;  Cancer — 
Therapeutics,  immunoconjugates, 
conjugate  chemistry;  Cancer — 
Therapeutics,  immunomodulators  and 
immunostimulants) 

Substantially  Pure  Non-IL-2  T-Cell 
Growth  Factors 

TA  Waldmann,  R  Bamford,  E  Roessler, 
CK  Goldman,  G  Szakiel,  JD  Burton,  C 
Peters,  AJ  Grant,  J  Brennan,  M  Moos 
(NQ) 
Serial  No.  08/572,423  filed  14  Dec  95 
Licensing  Contact:  Jaconda  Wagner, 
301/496-7735  ext  284 
The  invention  provides  isolated 
interleukin-T  in  human  form,  along 
with  the  methods  for  isolating  the 
interleukin,  and  its  respective  non-IL-2 
T-Cell  growth  factor  and  antibodies. 

T  cells  play  both  regulatory  and 
effector  functions  in  htunan  immime 
responses  that  are  often  mediated  by 
interleukins.  Interleukins  are  highly 
redundant  and  pleitrophic,  controlling  a 
wide  range  of  functions.  Abnormalities 


of  interleukin  and  interleukin  receptor 
systems  are  observed  with  a  broad  array 
of  human  diseases,  including  the  forms 
of  leukemia  and  autoimmime  diseases 
such  as  rheumatoid  arthritis  that  are 
caused  by  human  T-cell  lymphotropic 
virus-I.  Thus,  the  invention  could  be 
used  to  treat  a  disorder  associated  with 
immune  function,  such  as  cancer,  AIDS 
or  other  immunodeficiencies,  by 
enhancing  the  immune  system  or,  in 
treating  an  immime  disorder,  such  as 
graft-versus-host  disease,  leukemia, 
lymphoma  or  an  allograft  rejection,  by 
suppressing  the  immune  system, 
(portfolio:  Internal  Medicine — 
Therapeutics,  anti-inflammatory; 
Cancer — Therapeutics,  biological 
response  modifiers,  growth  factors) 

Method  of  Preventing  or  Treating 
Disease  Characterized  by  Neoplastic 
Cells  Expressing  CD40 

RJ  Armitag  (Immxmex),  WC  Fanslow 

(Imm\mex),  DL  Longo  (NO).  WJ 

Murphy  (NO) 
Serial  No.  08/172,664  filed  23  Dec  93 

and  Serial  No.  08/360,923  filed  21 

Dec94(CIP) 
Licensing  Contact:  Joseph  Contrera,  301/ 

496-7056,  ext  244 

The  subject  invention  proposes  a 
method  for  treating  a  mammal  afflicted 
with  a  neoplastic  disease  caused  by 
cells  that  express  CD40.  CD40  is  a 
receptor  protein  present  on  B  cells, 
monocytes,  endothelial  cells,  and 
various  carcinomas.  The  ligand  for 
CD40  (CD40L)  is  present  on  activated  T 
cells.  CD40  has  been  shown  to  play  a 
critical  stimulatory  role  in  normal  B  cell 
development.  It  has  been  previously 
demonstrated  that  signals  that  activate 
normal  cells  can  lead  to  inhibition  of 
neoplastic  cells  by  inducing  activation- 
induced  cell  death.  Therefore, 
inhibition  of  neoplactic  cell  growth  can 
be  achieved  through  the  use  of  CD40 
stimulation.  The  invention  discloses 
monoclonal  antibodies  to  CD40,  CD40 
ligands,  and  combinations  thereof 
Oligomeric  forms  of  CD40  ligands  and 
fusion  protein  ligands  are  also 
disclosed.  This  invention  is  jointly 
owned  by  the  National  Institutes  of 
Health  and  Immunex  Corporation.  All 
fields  of  use  are  available  for  licensing, 
(portfolio:  Cancer — ^Therapeutics, 
immunoconjugates.  Mab) 

Recombinant  DNA  Clone  Encoding 
Laminin  Recept(H> 

ME  Sobel,  LA  Uotta,  UM  Wewer,  MC 

Jaye,  WN  Drohan  (NQ) 
Serial  No.  06/911,863  filed  26  Sep  86, 

which  issued  as  U.S.  Patent  No. 

4,861,710  on  29  Aug  89 
Licensing  Contact:  Raphe  Kantor,  301/ 

496-7735  ext  247 
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A  recombinant  DNA  clone  that 
encodes  hlgh-afiinity  cell  surfiace 
receptors  for  laminin,  a  glycoprotein 
component  of  basement  membranes, 
offers  an  important  tool  for  studying  a 
variety  of  normal  and  abnormal  cell 
processes  including  timior  metastases. 
These  laminin  receptors  have  been 
shown  to  inhibit  metastases.  These 
recombinant  receptors  can  be  used  in 
diagnostic  methods,  to  assess  the 
content  of  laminin  receptor  mRNA,  and 
to  determine  the  pattern  of  laminin 
receptor  genes  in  different  tissue  and 
tmnor  ceU  populations.  (portfoUo: 
Cancer — Research  Materials;  Cancer — 
Diagnostics,  Mab  based) 

Dated:  January  17, 1997. 

Barbara  M.  McGaray. 

Deputy  Director,  Office  of  Technology 
Transfer. 

(FR  Doc.  97-2062  Filed  1-27-97;  8:45  am] 

BHJJNQ  COM  4140-01-M 


National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Geographical  and  Statistical 
Modeling  of  Exposure  to  OOCs/DAHs  in  U 
and  Breast  Cancer  and  the  Environment  on 
Long  Island. 

Date:  January  31, 1997. 

Tune;  2:30  p.m. 

Place:  Teleconference,  Executive  Plaza 
North.  Room  643B.  6130  Executive 
Boulevard,  Bethesda,  MD  20892. 

Contact  Person:  Robert  Browning,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  643B,  6130  Executive  Boulevard.  MSC 
7405,  Bethesda,  MD  20892-7405,  Telephone: 
301/496-7929. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less 
than  IS  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6).  Title 
5,  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  January  21, 1997. 
Paula  N.  Hayea, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1979  Filed  1-27-97;  8:45  am] 
BHJJNQ  COOC  4140-ei-U 


National  Cancer  Institute;  Notice  Of 
Planning  Group  Meeting 

Notice  is  hereby  given  that  the 
National  Cancer  Institute  will  hold  a 
public  meeting  of  a  Planning  Group 
which  will  assist  NQ  in  establishing  a 
Director's  Consumer  Liaison  Group 
(DCLG).  The  Planning  Group  meeting 
will  begin  at  8:30  a.m.  on  March  13. 
1997  and  will  end  at  1:00  p.m.  on  March 
14,  1997  at  the  Holiday  Inn  (Bethesda, 
MD).  All  sessions  of  the  Planning  Group 
meeting  are  open  to  the  public. 
However,  seating  is  limited  and  will  be 
on  a  first-come,  first  served  basis. 

A  temporary  DCLG  Planning  Group  of 
NQ  staff  and  consiuner-advocates  was 
formed  to  help  in  estabUshing  the 
DCLG.  The  purpose  of  the  DCLG  is  to: 
(1)  Help  develop  and  estabUsh 
processes,  mechanisms,  and  criteria  for 
identifying  appropriate  consiuner- 
advocates  to  serve  on  a  variety  of 
program  and  policy  advisory 
committees  responsible  for  advancing 
the  mission  of  die  NQ;  (2)  serve  as  a 
primary  forum  for  discussing  issues  and 
concerns  and  exchanging  viewpoints 
that  are  important  to  the  broad 
development  of  NQ  programmatic  and 
research  priorities,  e.g.,  die 
development  of  the  annual  Bypass 
Budget;  and  (3)  establish  and  maintain 
strong  collaborations  between  NQ  and 
the  cancer  advocacy  community  to 
reach  common  goals.  The  EKXG, 
consisting  of  approximately  15 
consumer-advocates  who  are  involved 
in  cancer  advocacy  and/or  volimtary 
organizations,  Mdll  meet  several  times  a 
year.  NQ  anticipates  that  the  activities 
and  initiatives  developed  by  NCI,  in 
conjimction  with  the  DCLG,  will  serve 
as  models  for  consumer  participation. 
Nominations  for  the  members  of  the 
DCLG  will  be  soUcited  from  the  cancer 
advocacy  community.  The  first  meeting 
of  the  DCLG  is  planned  for  late  June 
1997.  A  notice  of  the  date  and  location 
of  this  meeting  will  be  published  in  the 
Federal  Register  at  a  later  date. 

The  objectives  of  the  Planning  Group 
are  to:  (1)  define  the  initial  role  of  the 
EXXG;  and  (2)  define  the  DCLG 


membership  soUcitation  process,  as  well 
as  the  criteria,  categories,,  and  rating 
system  to  identify  and  rank  potential 
members  of  the  DCLG.  Development  of 
criteria  for  membership  on  the  DCLG 
will  include  identification  of  categcries 
of  members  needed  to  ensure  balance 
and  diversity  of  representation.  To 
identify  DCLG  members,  the  process 
selected  by  the  Planning  Group  to 
announce  and  invite  submission  of 
names  of  consumer-advocates  to  serve 
on  the  DCLG  will  be  followed. 
Nominees  will  be  screened  for  eUgibility 
according  to  a  set  of  criteria  and 
categories  developed  by  the  DCLG 
Planning  Group.  Consiuner-advocates 
who  are  on  the  Planning  Group  will  be 
unable  to  serve  as  members  of  the  EXXG 
in  its  first  year  of  operation,  but  their 
organizations  may  be  represented  by 
another  individual. 

To  provide  input  to  the  Planning 
Group,  members  of  advocacy  or 
voluntary  organizations  related  to 
cancer  are  invited  to  submit  ehgibiUty 
criteria  and  categories  that  could  be 
used  to  identify  individuals  who  could 
serve  on  the  DCLG.  TTiese  criteria  and 
categories  will  be  used  to  help  the 
Planning  Group  to  develop  the  process 
for  identifying  DCLG  members. 
Submissions  on  criteria  and  categories 
should  be  mailed  to  Ms.  Fran  Oscar  at 
Palladian  Partners,  7315  Wisconsin 
Avenue,  Suite  440W,  Bethesda,  MD 
20814,  or  sent  to  her  by  FAX  to  (301) 
986-5047  or  by  E-mail  to 
palladianp@.aol.com.  They  must  be 
received  no  later  than  5:00  p.m.  (EST) 
on  February  15, 1997  to  be  included  in 
the  materials  provided  to  the  Planning 
Group  prior  to  the  meeting.  Submissions 
received  after  that  date  and  time  will  be 
accepted,  but  may  not  be  included  in 
the  materials  considered  by  the 
Planning  Group  members-at  the  March 
13-14  meeting.  All  submission  must  be 
accompanied  by  the  following 
information:  (1)  Name  and  address  of 
individual  making  the  submission:  and 
(2)  name  and  address  of  cancer 
advocacy  or  voluntary  organization  with 
which  they  are  affihated. 

Individuals  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
call  Ms.  Elaine  Lee,  Office  of  Liaison 
Activities,  NQ  at  (301)  496-0644  or 
contract  her  by  FAX  (301)  402-2594  or 
E-mail  (leee@od.nci.nih.gov)  in  advance 
of  the  meeting,  by  February  15, 1997. 
For  additional  information,  contact  Ms. 
Lee. 
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Dated:  January  17, 1997. 
Marvin  Kalt, 

Director.  Division  of  Extramural  Activities, 

National  Cancer  Institute. 

[FR  Doc.  97-1983  Filed  1-27-97;  8:45  ami 

BILUNO  COOE  414(M)1-M 


National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications. 

Name  of  SEP:  Cancer  Therapy  with 
Activated  Natural  Killer  Ceils. 

Date:  February  10, 1997. 

riine;  1  p.m. 

Mace:  Teleconference,  Executive  Plaza 
North,  Room  635E,  6130  Executive 
Boulevard.  Bethesda,  MD  20892. 

Contact  Person:  David  Irwin,  PH.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute.  NIH.  Executive  Plaza  North, 
Room  635E,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda,  MD  20892-7405,  telephone: 
301/402-0371. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

Name  of  SEP:  Cancer  Prevention  and 
Control  Research  Small  Crant  Program. 

Date:  February  19, 1997. 

Time:  1  p.m. 

Place:  Teleconference,  Executive  Plaza 
North,  Room  611, 6130  Executive  Boulevard, 
Bethesda.  MD  20892. 

Contact  Person:  Kevin  T.  Ryder,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  InsUtute,  NIH,  Executive  Plaza  North, 
Room  611.  6130  Executive  Boulevard,  MSC 
7405.  Bethesda,  MD  20892-7405.  telephone: 
301/496-2785. 

Name  of  SEP:  Bone  Marrow 
Transplantation  in  Human  Disease  Review 
Panel. 

Date:  February  27, 1997. 

Time:  1  p.m. 

Place:  Teleconference,  Executive  Plaza 
North,  Room  643H.  6130  Executive 
Boulevard,  Bethesda,  MD  20892. 

Contact  Person:  Judy  Mtetz,  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  643H,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda,  MD  20892-7405,  telephone: 
301/49&-2378. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552(c)(4)  and  552(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 


and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
[)etection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399.  Cancer  ConUt>l.) 

Dated:  January  22, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-2061  Filed  1-27-97;  8:45  ami 

BH.UNQ  COOC  4140-01-M 


National  Heart,  Lung,  and  Blood 
institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Biobehavioral  Factors  in 
Coronary  Heart  Disease. 

Dote.  Feb.  11-12.1997. 

Time:  7:30  p.m. 

Place:  Holiday  Inn,  2  Montgomery  Village 
Avenue,  Gaithersburg,  Maryland  20879. 

Contact  Person:  Anthony  M.  Coelho,  Jr., 
Ph.D.,  Two  Rockledge  Center,  Room  7182, 
6701  Rockledge  Drive,  Bethesda,  MD  20892- 
7924,  (301)  435-0288. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  fifteen  days  prior  to  this  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 


Dated:  January  21, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer.  NIH. 
[FR  Doc.  97-1980  Filed  1-27-97;  8:45  am] 
BILUNG  COOE  4140-01-M  ^ 


National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  on  Aging  Special 
Emphasis  Panel  meetings: 

Name  of  Committee:  Fundamental  Aspects 
of  Mobility  in  Old  Adults. 

Date  of  Meeting:  February  7, 1997. 

Time  of  Meeting:  9:30  a.m.  to  adjournment. 

Place  of  Meeting:  Gateway  Building,  5th 
Floor  Conference  Room,  7201  Wisconsin 
Avenue,  Bethesda,  Maryland  20892. 

Purpose/ Agenda:  To  review  an  amended 
application  for  a  program  project  grant. 

Contact  Person:  Dr.  William  Kachadorian, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  "Memory  Deficits  in 
the  SAMP8  Mouse". 

Date  of  Meeting:  February  11, 1997. 

Time  of  Meeting:  3:00  p.m.  to  adjournment. 

Place  of  Meeting:  Hampton  Inn,  2211 
Market  Street,  St.  Louis,  Missouri  63103. 

Purpose  Agenda:  To  review  program 
project  grant  application. 

Contact  Person:  Dr.  Arthur  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meeting 
due  to  the  lugent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Aging  Auditory 
System:  Presbycusis  and  Its  Neural  Bases. 

Date  of  Meeting:  February  18, 1997. 

Time  of  Meeting:  February  18 — 3:00  p.m.  to 
adjournment. 

Place  of  Meeting:  Holiday  Inn-Chevy 
Chase,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815. 

^r)>ose/Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  Maria  Mannarino, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel — THAL 
(Teleconference). 


4074 


Federal  Register  /  Vol.  62,  No.  18  /  Tuesday,  January  28,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  18  /  Tuesday.  January  28.  1997  /  Notices 


4073 


Date  of  Meeting:  February  27, 1997. 

Time  of  Meeting:  February  27 — 1:00  to  2:30 
p.m.  (adjournment). 

Place  of  Meeting:  Gateway  Building,  Room 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
Maryland  20892. 

Purpose/Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  Maria  Mannarino, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205, 
(301)  49&-9666. 

Name  of  Committee:  Models  of  Estrogen 
Interactions  with  Alzheimer's  Disease. 

Date  of  Meeting:  March  4, 1997. 

Time  of  Meeting:  3:00  p.m.  to  adjournment. 

Place  of  Meeting:  Bethesda  Holiday  Inn, 
8120  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose/ Agenda:  To  review  a  program 
project  grant  application. 

Contact  Person:  Dr.  Arthur  Schaerdel, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  49&-9666. 

Name  of  Committee:  Circadian  and 
Homeostatic  Determinants  of  Sleep  in  Aging 
(Teleconference). 

Date  of  Meeting:  March  13, 1997. 

Time  of  Meeting:  1:30  p.m.  to  adjournment. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892-9205. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  Paul  Lenz,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892-9205,  (301)  496- 
9666. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel — ALBIN 
(Teleconference). 

Date  of  Meeting:  March  26, 1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  National  Institute  on 
Aging,  Gateway  Building,  Room  2C212,  7201 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892-9205. 

Purpose/ Agenda:  To  review  a  grant 
application. 

Contact  Person:  Dr.  Paul  Lenz,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5.  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  vdth  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  January  21, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-1981  Filed  1-27-97;  8:45  am) 
BILUNQ  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  IMeetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  foUowring  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose /Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  February  20. 1997. 

Time:  7:00  a.m. 

Place:  Georgetown  Holiday  Inn. 
Washington,  DC. 

Contact  Person:  Dr.  Gerald  Becker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5114,  Bethesda, 
Maryland  20892,  (301)  435-1170.   - 

Name  of  SEP:  Clinical  Sciences. 

Date:  February  26-28, 1997. 

Time:  8:00  a.m. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  3-4, 1997. 

Time:  8:30  a.m. 

Place:  Sheraton,  Reston,  VA. 

Contact  Person:  Dr.  Gerald  Greenhouse, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5140,  Bethesda, 
Maryland  20892,  (301)  435-1023. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  3-5, 1997. 

Time:  8:30  a.m. 

Place:  Bethesda  Marriott  Hotel,  Bethesda. 
MD. 

Contact  Person:  Dr.  Nabeeh  Mourad, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4212.  Bethesda. 
Maryland  20892.  (301)  435-1222. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  5, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Mohinder  Poonian. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4198,  Bethesda. 
Maryland  20892,  (301)  435-1218. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  7. 1997. 

Time:  8:00  a.m. 

I^ace:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Sami  Mayyasi, 
Scientific  Review  Administrator,  6701 


Rockledge  Drive,  Room  4194.  Bethesda, 
Maryland  20892.  (301)  435-1218. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  8. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Ventura,  CA. 

Contact  Person:  Dr.  Mohindar  Poonian. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4198.  Bethesda. 
Maryland  20892,  (301)  435-1218. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date;  March  12, 1997. 

Time:  8K)0  a.m. 

P7ace:  Doubletree  Hotel.  Rockville,  MD. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5112,  Bethesda, 
Maryland  20892,  (301)  435-1169. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  14-15. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Chhandra  Ganguly. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5156,  Bethesda. 
Maryland  20892,  (301)  435-1739. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  17-18, 1997. 

Time;  8:00  a.m. 

Place:  Wyndham  Bristol  Hotel, 
Washington.  DC 

Contact  Person:  Dr.  Anthony  Carter, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5108,  Bethesda, 
Maryland  20892.  (301)  435-1167. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  25, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4154, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopa  Rakhit,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4154.  Bethesda,  Maryland  20892.  (301) 
435-1721. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  5S2b(c)(6), 
Title  5,  U.S.C.  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.878,  93.892, 
93.893.  National  Institutes  of  Health.  HHS) 

Date:  January  17. 1997. 
Paula  N.  Hayw, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-1978  Filed  1-27-97;  8:45  am) 

BILUNQ  COOE  414»41-M 
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DIvWon  of  Research  Qrants;  Notice  of 
Cloeed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  o/ SEP;  Clinical  Sciences. 

Date:  January  19, 1997. 

rime:  3:30  p.m. 

Place:  NIH.  Rockledge  2.  Room  4210, 
Telephone  Conference. 

Contact  Person:  Dr.  Bruce  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4210,  Bethesda, 
Maryland  20892.  (301)  435-1225. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  above  meetings 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  grant  review 
and  funding  cycle. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552(c)(4)  and  552(c)(6),  Title  5, 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
appUcations  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  92.845-93.878. 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  January  23. 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  97-2060  Filed  1-23-97;  3:51  pm| 
MXMQ  COM  414»41-M 


Sut>stance  AtHJse  and  MentsI  Hesltti 
Services  Administration  (SAIMHSA); 
Notice  of  Meeting 

Ptirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  February. 

A  siunmary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  Usted  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 


contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (3),  (4),  and  (6) 
and  5  U.S.C.  App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  11. 

Meeting  Date:  February  3, 1997. 

P/oce;  DoubleTree  Hotel,  Randolph  Room, 
1750  Rockville  Pike,  Rockville,  MD  20852. 

Closed:  February  3, 1997  9KM  a.m.-12:30 
p.m. 

Contact:  Ferdinand  Hui.  Ph.D.,  Room  17- 
89,  Parklawn  Building.  Telephone:  (301) 
443-9919  and  FAX:  (301)  443-3437. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  January  22, 1997. 
JeriLipoT, 

Committee  Management  Officer,  SAMHSA. 
[FR  Doc.  97-1986  Filed  1-27-97;  8:45  am) 
BK.LJNQ  GOOE  41t2-m-P 


DEPARTMENT  OF  THE  INTERIOR 

Western  Water  Policy  Review 
Advisory  Commission 

Western  Water  Policy  Review  Advisory 
Commission  Meeting 

AGENCY:  Department  of  the  Interior. 
ACTION:  Notice  of  open  meeting. 

summary:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Western  Water 
Policy  Review  Advisory  Commission 
(Commission),  established  by  the 
Secretary  of  the  Interior  under  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  will  hold  a 
public  Aquatic  Ecology  Symposium. 
The  purpose  of  this  meeting  is  for  the 
Commission  to  receive  scientific  and 
Federal  agency  testimony  regarding 
aquatic  ecology  issues. 

DATES:  M(Hiday,  February  17, 1997. 9:00 
a.m.-5:00  p.m.  Tuesday,  February  18, 
1997,  8:00  a.m.-5:00  p.m. 

ADDRESSES:  Tempo  Mission  Pahns,  60 
East  Fifth  Street.  Tempe,  Arizona. 
Copies  of  the  agenda  are  available  from 


the  Western  Water  Policy  Review  Office, 
D-5001;  P.O.  Box  25007;  Denver,  CO 
80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Commission  Office  at 
telephone303-236-6211,  FAX  303-236- 
4286,  or  email  to 
rgiuinarson@do.usbr.gov. 
SUPPLEMENTARY  INFORMATION:  The 
symposium  is  being  organized  by  the' 
Center  for  Environmental  Studies  of 
Arizona  State  University.  Room 
locations  will  be  posted  in  the  hotel 
lobby.  The  Commission  will  reserve 
some  time,  beginning  at  3:00  p.m.  on 
Tuesday,  February  18,  for  Commission 
discussion  or  business  if  needed. 

Public  Participation 

Seating  for  observers  will  be  limited 
and  reservations  are  strongly 
recommended.  Seating  may  be  reserved 
by  contacting  the  Commission  Office. 
Written  statements  may  be  provided  in 
advance  to  the  Western  Water  Policy 
Review  Office,  address  cited  imder  the 
ADDRESSES  caption  of  this  notice,  or 
submitted  directly  at  the  meeting. 
Statements  will  be  provided  to  the 
members  prior  to  the  meeting  if  received 
by  no  later  than  February  7, 1997.  The 
Commission's  schedule  will  not  allow 
time  for  formal  presentations  by  the 
public  during  the  meeting. 

Dated:  January  17, 1997. 
Larry  Schulz, 
Administrative  Officer. 
[FR  Doc.  97-1950  Filed  1-27-97;  8:45  am) 
BIUMO  CODE  4310-M-M 


Fish  and  Wildlife  Service 

Notice  of  Alaska  Land  Bank 
Agreements 

AGENCY:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  43  U.S.C.  1636,  that  as  of 
December  31, 1996,  agreements 
executed  between  the  Fish  and  Wildlife 
Service  and  the  following  Native 
Corporations  include  all  or  part  of  those 
Corporation's  lands  in  the  Alaska  Land 
Bank  Program.  Lands  included  in  the 
land  bank  agreements  are:  98.2  percent 
of  the  lands  conveyed  to  Alaska 
Peninsula  Corporation;  100  percent  of 
the  lands  conveyed  to  Bay  View 
Incorporated;  99.7  percent  of  the  lands 
conveyed  to  Becharof  Corporation;  99.2 
pen^nt  of  the  lands  conveyed  to  Gana- 
a'Yoo,  Limited;  and  100  percent  of  the 
lands  conveyed  to  Manokotak  Natives 
Limited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  N.  Janis,  Chief,  Division  of 
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Realty,  Fish  and  Wildlife  Service,  1011 

East  Tudor  Road,  Anchorage,  Alaska 

99503,  (907)  786-3498. 

Robyn  Thoreon, 

Acting  Regional  Director. 

[FR  Doc.  97-2002  Filed  1-27-97;  8:45  am] 

MUMQ  COOE  4910-S5-H 


Notice  of  public  meeting  and  extended 
public  review  period  on  the  Draft 
Environmental  Assessment  and  Land 
Protection  Plan  for  the  Proposed 
Establishment  of  Clartcs  River  National 
Wildlife  Refuge,  Marshall,  McCracken, 
and  Graves  Counties,  Kentucky 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  public  meeting  and 
extended  public  review  period  for  the 
proposed  establishment  of  Clarks  River 
National  Wildlife  Refuge. 

summary:  This  notice  advises  the  public 
that  the  U.S.  Fish  and  Wildlife  Service. 
Southeast  Region,  will  hold  a  public 
meeting  to  answer  questions  and  hear 
comments  concerning  its  proposal  to 
establish  a  new  national  wildlife  refuge 
along  the  floodplain  of  the  East  Fork  of 
the  Clarks  River  in  Marshal,  McCracken, 
and  Graves  Counties,  Kentucky.  This 
notice  also  announces  the  Service's 
extension  of  the  pubUc  review  and 
comment  period  on  the  refuge  proposal 
to  March  14, 1997. 

DATES:  The  Service  will  hold  a  public 
meeting  at  7:00  p.m.  on  February  20, 
1997,  at  Benton  Middle  School,  906  Joe 
Creason  Drive,  Benton,  Kentucky.  The 
pubUc  review  and  comment  period  on 
the  draft  environmental  assessment  and 
land  protection  plan  has  also  been 
extended  to  March  14, 1997. 

Written  comments  must  be  received 
no  later  than  March  14, 1997,  at  the 
address  below  in  order  to  be  considered 
for  preparation  of  the  final 
environmental  assessment. 

ADDRESSES:  Comments  and  requests  for 
copies  of  the  draft  environmental 
assessment  and  for  further  information 
on  the  project  should  be  addressed  to 
Mr.  Charles  R.  Danner,  Team  Leader, 
Planning  and  Support  Team,  U.S.  Fish 
and  Wildlife  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  proposed  refuge  is  to 
protect,  enhance,  and  manage 
approximately  18,000  acres  of  wetlands, 
bottomland  hardwoods,  and  associated 
buffer  areas  along  the  East  Fork  of  the 
Clarks  River  for  die  benefit  of  migratory 
and  resident  waterfowl,  neotropical 
migratory  birds,  resident  wildlifie,  and 


other  species  dependent  on  the  river 
habitats  of  the  area.  A  Draft 
Environmental  Assessment  and  Land 
Protection  Plan  for  the  proposed  refuge 
has  been  developed  by  Service 
biologists  in  coordination  with  the 
Kentucky  Department  of  WildUfe  and 
Fisheries  and  local  county  officials.  The 
assessment  evaluates  three  alternative 
actions  and  their  potential  impacts  on 
the  environment.  The  public  is  invited 
to  attend  the  February  20  pubUc 
meeting  to  ask  questions  and  offer 
comments  on  the  refuge  proposal. 
Written  comments  are  also  welcomed 
and  should  be  sent  to  Mr.  Danner  at  the 
address  noted  above. 

Dated:  January  2 1 , 1 997. 
C  Monty  Halcomb, 
Acting  Regional  Director. 
[FR  Doc.  97-1999  Filed  1-27-97;  8:45  am) 
HLUNG  COOE  4310-65-M 


SIhrlo  Conte  National  Fish  and  Wildlife 
Refuge  Advisory  Committee  Meeting 

agency:  Fish  and  WildUfe.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
The  Federal  Advisory  Committee  Act, 
this  notice  annoimces  a  meeting  of  the 
Silvio  O.  Conte  National  Fish  and 
Wildlife  Refuge  Advisory  Committee 
estabUshed  under  the  authority  of  The 
Silvio  O.  Conte  National  Fish  and 
WildUfe  Refuge  Act. 
DATES:  The  Silvio  O.  Conte  National 
Fish  and  Wildlife  Refuge  Advisory 
Committee  will  meet  from  10:00  a.m.  to 
2:00  p.m..  Wed.  March  19, 1997. 
ADDRESSES:  The  meeting  wiU  be  held  in 
the  auditorium  of  the  Regional  Office  of 
the  U.S.  Fish  and  WildUfe  Service. 
Hadley.  MA. 

Summary  minutes  of  the  meeting  wiU 
be  maintained  in  the  office  of  the 
Coordinator  for  the  Silvio  O.  Conte 
National  Fish  and  WildUfe  Refuge 
Advisory  Committee  at  38  Avenue  A, 
Turners  Falls,  MA  01376. 

FOR  FURTHER  INFORMATION  CONTACT: 
Committee  Coordinator  Lawrence 
BandoUn  at  413-863-0209,  FAX  413- 
863-3070. 

SUPPI^MENTARY  INFORMATION: 
Committee  members  will  be  updated  on 
refuge  activities  and  be  presented  with 
the  ChaUenge  Cost  Share  grant 
proposals,  lliere  wiU  also  be  a 
discussion  on  new  appointees  and  the 
continuing  rule  of  the  Committee. 

The  meetings  are  open  to  the  pubUc.     * 
Interested  persons  may  make  oral 
statements  to  the  Committee  or  may  file 
written  statements  for  consideration. 


Summary  minutes  of  the  meeting  wiU 
be  available  for  public  inspection  during 
regular  business  hours  (8:30-4:30  p.m.) 
Monday  through  Friday  within  30  days 
following  the  meeting  at  the  committee 
coordinator's  office  listed  above. 
Personal  copies  may  be  piut:hased  for 
the  cost  of  dupUcation. 

Dated:  January  15. 1997. 
Ronald  Lambertson, 

Regional  Director,  Region  5,  Hadley, 

Massachusetts. 

(FR  Doc.  97-1952  Filed  1-27-97;  8:45  amj 

BIUMQ  COM  431»-66-M 


Bureau  of  Land  Management 

[ES-030-07-1 32(M>20241  A] 

Amendment  to  the  List  of  Affected 
States  Under  Federal  Coalbed  Methane 
Recovery  Regulations 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Removal  of  Illinois  from  the  Ust 
of  Affected  States. 

SUMMARY:  The  Energy  PoUcy  Act  of  1992 
(die  Act)  (Pub.L.  102-486)  requires  that 
the  Secretary  of  the  Interior  (Secretary) 
administer  a  Federal  program  to  regulate 
coalbed  methane  development  in  states 
where  coalbed  methane  development 
has  been  impeded  by  disputes  or 
uncertainty  over  ownership  of  coalbed 
methane  gas.  As  required  by  the  Act,  the 
Department  of  the  Interior,  with  the 
participation  of  the  Department  of 
Energy,  developed  a  List  of  Affected 
States  to  which  this  program  would 
apply  (58  FR  21589.  April  22, 1993). 
The  List  of  Affected  States  is  currently 
comprised  of  the  States  of  Illinois, 
Kentucky,  and  Tennessee. 

The  legislative  body  of  the  State  of 
Illinois,  in  the  form  of  resolution  passed  - 
on  January  24,  1996,  petitioned  the 
Secretary  of  the  Interior  for  removal 
from  the  List  of  Affected  States.  The 
resolution  stated  that  the  General 
Assembly  of  the  State  of  Illinois 
petitions  the  Secretary  of  the  Interior  to 
delete  Illinois  from  the  list  of  Affected 
States  for  the  purposes  of  section  1339 
of  the  Energy  PoUcy  Act  of  1992. 
SecticHi  1339  of  the  Act  provides  three 
mechanisms  by  which  a  state  may  he 
removed  from  the  List  of  Affected 
States: 

1.  A  state  may  pass  a  law  or  resolution 
requesting  removal; 

2.  The  governor  of  a  state  may  petition  for 
removal,  but  only  after  giving  tlie  legislatiue 
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6-months  notice,  during  a  legislative  session, 
of  his  intention  to  submit  the  petition;  or 

i.  The  state  legislature  implements  a  law 
or  regulation  pennitting  and  encouraging  the 
development  of  cxMlbed  methane. 

Since  the  State  of  Illinois  has  met  the 
condition  for  removal  from  the  List  of 
A^ected  States  by  pmssing  a  resolution 
requesting  removal,  the  State  of  Illinois 
is  officially  removed  from  the  List  of 
Affected  States. 

FOR  FURTHER  INFORMAHON  CONTACT: 
David  R.  Stewart.  Chief.  Branch  of 
Resources  Planning  and  Protection, 
Bureau  of  Land  K4anagement,  Eastern 
States.  7450  Boston  Boulevard. 
Springfield,  Virginia  22153,  or 
telephone  (703)  440-1728;  or  Charles  W. 
Byrer,  U.S.  Department  of  Energy,  3610 
Collins  Ferry  Road,  Morgantown,  West 
Virginia  26507.  or  telephone  (304)  285- 
4547. 

Dated:  January  16. 1997. 
Canon  W.  Gulp.  Jr.. 

State  Director,  Eastern  States. 

(FR  Doc  97-1951  Filed  1-27-97;  8:45  am] 

■UMO  COOK  4S10-aj-M 


[UT-0e»-1310-03I 

Cartwn  and  Emary  Countias,  UT;  EIS 
on  Natural  Qaa  Davatopmant 

AGENCY:  Bureau  of  Land  Management. 

Utah. 

ACTION:  Notice  of  Intent  to  Prepare  and 

Environmental  Impact  Statement  (EIS) 

on  Natiual  Gas  Development  in  Carbon 

and  Emery  Coimties.  Utah,  and  Notice 

of  Scoping  Meetings. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  Bureau  of  Land 
Management.  Price  Field  Office,  will  be 
directing  the  preparation  of  an  EIS  by  a 
third-party  contractor  on  the  impacts  of 
proposed  natural  gas  development  on 
public  and  private  lands  in  Carbon  and 
Emery  Counties  in  central  Utah. 
SUPPl^MENTARY  INFORMATION: 
Development  of  natiual  gas  in  the  Castle 
Valley  area  is  proposed  by  Anadarko 
Petroleum  Corporation,  Chandler  and 
Associates,  Inc.,  Questar  Pipeline 
Company  and  Texaco  Exploration  and 
Production,  Inc.  The  BLM  is  preparing 
an  EIS  to  analyze  a  conceptual  natural 
gas  development  model  biased  on 
industry's  proposal. 

Description  of  the  Proposed  Action 

Field  development  of  existing  Federal 
leases  within  an  area  of  approximately 
96,000  acres  in  the  Castle  Valley  area  of 
Carbon  and  Emery  Counties,  Utah  is 
proposed.  The  project  would  involve 
approximately  375  wells  and  related 


facilities  including  roads,  pipelines, 
power  lines,  compressor  stations  and 
water  disposal  facilities. 

The  BLM  also  proposes  to  approve 
development  of  natural  gas  within  the 
project  area  and  approve  individual 
drilling  applications  and  right  of  way 
authorizations. 

Possible  Alternatives 

The  EIS  will  analyze  the  Proposed 
Action  and  the  No-Action  Alternative. 
Other  alternatives  may  include  various 
well  spacing  options  and  resoim» 
protection  alternatives. 

Anticipated  Issues 

Potential  issues  include  air  quality, 
social  and  economic  impacts,  groimd 
water,  water  disposal,  wildlife,  and 
threatened  and  endangered  species. 

Other  Relevant  Information 

The  tentative  project  schedule  is  as 
follows:  Begin  Public  Comment 
Period — February  1997.  File  draft  EIS — 
June.  1998,  File  Final  EIS— November. 
1998.  Record  of  Decision — ^January 
1999. 

Public  Scoping  Meetings 

Three  public  scoping  meetings  will  be 
held.  The  location  and  schedule  for  the 
meeting  are  as  follows:  February  11. 
1997.  7:00  pm.  Price  Qty  Hall.  Price. 
Utah,  February  12, 1997.  7:00  pm. 
Emery  County  Courthouse,  Castle  Dale. 
Utah.  February  13. 1997.  7:00  pm. 
Bureau  of  Land  Management.  Salt  Lake 
District  Office,  2370  South.  2300  West. 
Salt  Lake  Qty,  Utah. 

Public  Input  Requested 

Comments  should  address  issues  to  be 
considered,  feasible  alternatives  to 
examine,  and  relevant  information  to  be 
aware  of  or  having  a  bearing  on  the 
proposal. 

DATES:  The  comment  period  for  scoping 
of  the  EIS  will  commence  with 
publication  of  this  notice.  Written 
comments  must  be  submitted  on  or 
before  March  14, 1997.  Three  public 
scoping  meetings  will  be  held  to  receive 
oral  comments  on  February  11, 12  and 
13. 1997,  at  the  times  and  locations 
Usted  under  SUPPI^MENTARY 
MFORMATKM. 

ADDRESSES:  Comments  should  be  sent  to 
George  Diwachak.  Team  Leader.  The 
Ferron  Natural  Gas  EIS,  Bureau  of  Land 
Management,  P.O.  Box  45155.  Salt  Lake 
aty.  UT.  84145-0155. 

FOR  FURTHER  INFORMATION  CALL:  George 
Diwachak.  (801)  539-4043. 


Dated:  January  22, 1997. 
G.  William  Lamb. 
State  Director,  Utah. 

[FR  Doc.  97-2001  Filed  1-27-97;  8:45  am) 
BILUNQ  COOE  4310-OO-M 

[CO-030-07-1820-0&-1784] 

Southwest  Rasourca  Advisory  Council 
Meetings 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice;  Resource  Advisory 

Council  meetings. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
use),  notice  is  hereby  given  that  the 
Southwest  Resource  Advisory  Council 
(Southwest  RAG)  will  meet  on 
Thursday,  February  13, 1997,  at  the 
Bureau  of  Land  Management's  (BLM) 
Montrose  District  Office  in  Montrose, 
Colorado,  and  on  Thursday.  March  13. 
1997.  at  the  La  Plata  Fairgroimds  in 
Diu-ango,  Colorado. 
DATES:  The  meetings  will  be  held  on 
Thursday,  February  13. 1997.  and 
Thuraday.  March  13. 1997.  Both 
meetings  will  begin  at  9:00  a.m.  and  end 
at  4:30  p.m. 

ADDRESSES:  For  additional  information, 
contact  Roger  Alexander.  Biu-eau  of 
Land  Management,  Montrose  District 
Office,  2465  South  Townsend  Avenue, 
Montrose,  Colorado  81401;  Telephone 
970-240-5335;  TDD  970-240-5366;  E- 
Mail  r2alexan@co.blm.gov. 
SUPPLEMENTARY  INFORMATKM:  The 
February  13. 1997.  meeting  is  scheduled 
to  begin  at  9:00  a.m.  in  the  conference 
room  at  BLM's  Montrose  District  Office. 
2465  South  Townsend.  Montrose. 
Colorado.  The  agenda  will  focus  on  off- 
highway  vehicle  use  on  pubhc  lands  in 
the  Gimnison  Resource  Area.  Time  will 
be  provided  for  public  comments. 

"The  March  13, 1997,  meeting  is 
scheduled  to  begin  at  9:00  a.m.  in  the 
Extension  Building's  Animas  Room  at 
the  La  Plata  County  Fairgroimds,  2500 
Main  Avenue  in  Durango,  Colorado.  The 
agenda  will  focus  on  BLM's  oil  and  gas 
program  in  southwest  Colorado.  Time 
will  be  provided  during  the  morning 
session  for  public  comments.  A  field 
trip  is  scheduled  for  the  afternoon 
session;  the  public  is  welcome  to 
accompany  the  Southwest  RAG  on  the 
field  trip,  but  must  provide  their  own 
transportation. 

Air  Resource  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Coimcil,  or  written 
statements  may  be  submitted  for  the 
Council's  consideration.  Depending  on 
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the  number  of  persons  wishing  to  make 
oral  statements,  a  per-person  time  limit 
may  be  established  by  the  Montrose 
District  Manager. 

Simunary  minutes  for  Council 
meetings  are  maintained  in  the 
Montrose  District  Office  and  are 
available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
each  meeting. 

Dated:  January  21, 1997. 
Mark  W.  Stiles, 
District  Manager. 

[FR  Doc.  97-1949  Filed  1-27-97;  8:45  am) 
BHJJNO  CODE  4310-^IB-I> 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  18, 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  imder  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington,  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
February  12, 1997. 
Carol  D.Sfaull, 
Keeper  of  the  National  Register. 

ARIZONA 

Nava|o  County 

South  Central  Avenue  Conunercial  Historic 
District,  119  S.  Central  Ave..  Holbrook, 
97000041 

CALIFORNIA 

Napa  County 

Napa  Abajo — ^Fuller  Park  Historic  District, 
Roughly  bounded  by  the  Napa  River,  Pine, 
Jefferson,  3rd,  4th,  and  Division  Sts.,  Napa, 
97000042 

San  Matao  County 

Martin  Building,  220  Grand  Ave.,  South  San 
Francisco,  97000043 

COLORADO 

Custer  County 

Kennicott  Cabin,  63161  CO  69,  Westcliffe 
vicinity,  97000046 

Jeffmon  County 

Rio  Grande  Southern  Railroad,  Motor  No.  2. 

17155  W.  44th  Ave.,  Golden  vicinity. 

97000049 
Rio  Grande  Southern  Railroad,  Motor  No.  6. 

17155  W.  44th  Ave..  Golden  vicinity, 

97000050 
Schnell  Farm.  3113  S.  Wadsworth  Blvd.. 

Lakewood,  97000048 


Montezuma  County 

Wrightsman  House,  209  Bauer  Ave.,  Mancos, 
97000045 

Routt  County 

Dawson— Carpenter  Ranch,  13250  W.  US  40, 
Hayden  vicinity.  97000047 

FLORIDA 

Pasco  County 

Baker,  Samuel.  House.  5744  Moog  Rd.,  Elfers. 
97000052 

Sarasota  County 

Case  Del  Mar,  25  S.  Washington  Dr..  Sarasota, 
97000051 

GEORGIA 

Dooly  County 

Byrom,  William  H.,  House.  Main  St.,  near  the 
jet.  of  GA  90  and  the  Seaboard  Coast  f(R, 
Dooly,  97000053 

Leonard— Akin  House,  309  E.  Union  St., 
Vienna,  97000054 

INDIANA 

Monroe  County 

Bloomington  West  Side  Historic  District, 
Roughly  bounded  by  W.  10th,  N.  Morton, 
W.  4th,  and  N.  Adams  Sts..  Bloomington. 
97000055 

LOUISIANA 

Assumption  Parish 

Assumption  Parish  Courthouse  and  Jail.  4809 
LA  1,  Napoleonville,  97000057 

East  Baton  Rouge  Parish 

Sanders.  Jared  Young,  Jr.,  House,  2332 
Wisteria  St,  Baton  Rouge,  97000056 

East  Feliciana  Parish 

Holly  Grove,  10929  Rouchon  Ln.,  Clinton 
vicinity.  97000058 

St  Landiy  Parisii 

Dubuisson.  Edward  Ben|amin,  House,  437  N. 
Court  St.,  Opelousas.  97000059 

MARYLAND 

Harford  County 

Pooles  Island  Lighthouse,  NW  portion  of 
Poole's  Island,  SE  of  Rickett  Point, 
Aberdeen  Proving  Ground,  Edgewood 
vicinity,  97000060 

NEW  JERSEY 

Buriington  County 

Godfrey,  Edward  S.,  Gen..  House,  27  Main 
St.,  New  Hanover  Township,  Cookstown, 
97000064 

Camden  County 

Long-A-Coming  Depot,  Between  Washington 
and  E.  Taunton  Aves.,  SE  of  jet.  of  NJ  73 
and  E.  Taunton  Ave.,  Berlin,  97000063 

Cape  May  County  Stites,  Richard,  Jr.,  House, 
609  Sea  Grove  Ave.,  Lower  Township, 
Cape  May  vicinity,  97000061 

Gloucester  County 

Upper  Greenwich  Friends  Meetinghouse.  413 
Kings  Hwy.,  E.  Greenwich  Township. 
Mickleton.  97000062 


NEW  YORK 
Albany  County 

Slingerlands,  Albert,  House,  36  Bridge  St. 
Slingerlands,  97000068 

Columbia  County 

Church  of  Our  Saviour.  NY  22,  near  jet.  with 
US  20,  Hamlet  of  Lebanon  Springs.  New 
Lebanon  vicinity,  97000067 

Jeffsnon  County 

Tracy  Farm  (Orleans  MPS),  E.  side  of  Wilder 
Rd.,  S  of  jet.  with  Overbluff  Rd.,  Orleans, 
97000066 

Onondaga  County 

Ashton  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  301 
Salt  Springs  Rd..  Syracuse.  97000089 

Blanchard  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  329 
Westcott  St.,  Syracuse.  97000094 

Chapman  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS).  518 
Danforth  St.,  Syracuse,  97000072 

Qark  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  105 
Strathmore  Dr.,  Syracuse,  97000090 

Collins  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  2201 
E.  Genesee  St,  Syracuse,  97000076 

Dunfee  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  206 
Summit  Ave.,  Syracuse,  97000092 

Estabrook  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  819 
Comstock  Ave.,  Syracuse,  97000071 

Fairchild  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  111 
Clairmont  Ave.,  Syracuse,  97000070 

Fuller  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  215 
Salt  Springs  Rd.,  Syracuse,  97000088 

Gang  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  707 
Danforth  St..  Syracuse.  97000073 

Garrett  House  (Architectiire  of  Ward 
Wellington  Ward  in  Syracuse  MPS).  110 
Highland  St.,  Syracuse,  97000080 

Hoeffer  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  2669 
E.  Genesee  St,  Syracuse.  97000079 

Hunziker  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  265 
Robineau  Rd.,  Syracuse,  97000087 

Kelly  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  2205 
E.  Genesee  St.,  Syracuse.  97000077 

Poehlman  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS).  2654 
E.  Genesee  St.,  Syracuse.  97000078 

Porter  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS).  106 
Strathmore  Dr..  Syracuse,  97000091 

Sanderson  House — 112  Scottholm  Ter. 
(Architecture  of  Ward  Wellington  Ward  in 
Syracuse  MPS),  112  Scotthohn  Ter., 
Syracuse,  97000085 

Sanderson  House — 301  Scottholm 
Blvd. (Architecture  of  Ward  Wellington 
Ward  in  Syracuse  MPS),  301  Scotthohn 
Blvd..  Syracuse.  97000084 

Sanford  House  (Architecture  of  Wai^ 
Wellington  Ward  in  Syracuse  MPS).  211 
Summit  Ave. .Syracuse.  97000075 
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Sherbrook  Apartments  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  600— 
604  Walnut  Ave.,  Syracuse,  97000093 

Spencer  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  114 
Dorset  Rd.,  Syracuse.  97000074 

Stoweil  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  225 
Robineau  Rd..  Syracuse,  97000086 

Ward  House  (Architectxu*  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  100 
Circle  Rd.,  Syracuse,  97000069 

Welsh  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  827 
Lancaster  Ave.,  Syracuse,  97000081 

White  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  176 
Robineau  Rd.,  Syracuse.  97000083 

Ziegler  House  (Architecture  of  Ward 
Wellington  Ward  in  Syracuse  MPS),  1035 
Oak  St..  Syracuse,  97000082 

Suffolk  County 

St.  Thomas'  Chapel,  Main  St,  jet.  with  Indian 
Wells  Plain  Hwy.,  Amagansett,  East 
Hampton,  97000065 

SOUTH  CAROLINA 

Beaufort  County 

Laurel  Bay  Plantation,  Address  Restricted, 
Beaufort  vicinity,  97000095 

WISCONSIN 

Tmnpsakau  County 

Gale  College  Historic  District  (Galesville 
MRA)  Twelfth  St.,  Galesville,  84004020 

(FR  Doc.  97-2063  Filed  1-27-97;  8:45  am) 

HLUNQ  CODE  431 0-7D-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Commission 

Sunshine  Act  Meeting 

AGENCY  HOLOmO  THE  MEETING:  United 
States  International  Trade  Commission. 

TME  AND  DATE:  February  10, 1997  at 
11:00  a.m. 

PtACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  hiture  meeting. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-741-743  (Final) 
(Melamine  Institutional  Dinnerware 
from  China,  Indonesia,  and  Taiwan) — 
briefing  and  vote. 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  Usted  above,  not 
dispt^ed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  January  23, 1997. 


By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  97-2179  Filed  1-24-97;  11:25  am] 
BM.UNQ  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  FY  1997  Community  Policing 
Discretionary  Grants 

AGENCY:  Office  of  Conunimity  Oriented 
PoUcing  Services,  Department  of  Justice. 
ACTION:  Notice  of  availability. 

summary:  The  Department  of  Justice, 
Office  of  Commimity  Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  grants  to  hire  and/or 
rehire  additional  sworn  law 
enforcement  officers  to  engage  in 
community  policing.  The  COPS 
Universal  Hiring  Program  permits 
interested  agencies  to  supplement  their 
current  sworn  forces  or  jurisdictions  to 
establish  a  policing  agency.  Eligible 
applicants  include  State,  local,  and 
Iiidian  poUcing  agencies,  jurisdictions 
seeking  to  establish  a  new  policing 
agency  and  other  agencies  serving 
specialized  jurisdictions,  such  as  transit, 
housing,  college,  school,  or  natural 
resources. 

DATES:  COPS  Universal  Hiring  Program 
Application  Kits  are  currently  available. 
There  will  be  three  appUcation 
deadlines  for  the  Universal  Hiring 
Program:  March  14, 1997,  Jtme  13. 1997 
and  August  1, 1997. 
ADDRESSES:  COPS  Universal  Hiring 
Program  Application  Kits  may  be 
obtained  by  writing  to  COPS  Universal 
Hiring  Program,  1100  Vermont  Avenue, 
NW,  Washington,  DC  20530.  or  by 
calling  the  Department  of  Justice 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770.  or  the  full  application 
kit  is  also  available  on  the  COPS  Office 
web  site  at:  http://www.usdoj.gov/cops. 
Completed  application  kits  should  be 
sent  to  COPS  Universal  Hiring  Program, 
COPS  Office.  1100  Venr  mt  Avenue. 
N.W.,  Washington,  D.C.  20530 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Department  of  Justice  Crime  Bill 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322}  authorizes  the  Department  of 
Justice  to  make  grants  for  the  hiring  or 
rehiring  of  law  enforcement  officers  to 
engage  in  community  policing.  The 


COPS  Universal  Hiring  Program  permits 
interested  agencies  to  supplement  their 
current  sworn  forces  or  to  establish  a 
new  policing  agency,  through  grants  for 
up  to  three  years.  All  policing  agencies, 
as  well  as  jiuisdictions  considering 
establishing  new  policing  agencies,  are 
eligible  to  apply  for  this  program.  In 
addition,  policing  agencies  serving 
specialized  jurisdictions,  such  as  transit, 
housing,  college,  school,  natural 
resources,  and  others,  are  eligible  to 
apply  for  this  program.  There  are  three 
appUcation  deadlLies  for  this  program: 
March  14, 1997;  June  13, 1997;  and 
August  1, 1997.  Departments  may  apply 
before  any  one  of  the  deadlines  and 
equal  consideration  will  be  given  to  all 
applications  submitted  by  he  same 
deadlines. 

All  applicants  vnll  be  asked  to 
provide  basic  community  policing  and 
planning  information  for  their  area  of 
jurisdiction.  In  addition,  new  applicants 
serving  jurisdictions  of  50.000  and  over, 
as  well  as  all  those  jiuisdictions  seeking 
to  establish  a  department  and  agencies 
serving  specialized  jurisdictions  (such 
as  transit,  housing,  college,  school,  or 
natural  resources),  will  be  asked  to 
provide  additional  information  relating 
to  the  applicant's  commimity  poUcing 
plan,  local  commimity  poUcing 
initiatives  and  strategies,  local 
community  support  for  the  appUcant's 
community  policing  plan,  and  plans  for 
retaining  the  officers  at  the  end  of  the 
grant  period.  In  addition  to  the 
requested  community  poUcing 
information,  all  applicants  will  be  asked 
to  submit  a  streamlined  budget 
summary  containing  information 
relating  to  planned  hiring  levels,  salary 
and  fringe  benefits,  and  decreasing 
federal  share  requirements.  The  COPS 
Universal  Hiring  Program  AppUcation 
oHers  two  alternative  budget  worksheets 
which  are  tailored  to  the  number  of 
officers  requested  by  each  applicant; 
applicants  requesting  five  or  fewer 
officers  will  complete  one  budget 
worksheet  for  each  officer,  while 
applicants  requesting  more  than  five 
officers  will  complete  a  single  budget 
worksheet  based  on  the  average  yearly 
cost  per  officer. 

Grants  will  be  made  for  up  to  75 
percent  of  the  total  entry-level  salary 
and  benefits  of  each  officer  over  three 
years,  up  to  a  maximum  of  $75,000  per 
officer,  with  the  remainder  to  be  paid  by 
state  or  local  funds.  Waivers  of  the  non- 
federal matching  requirement  may  be 
requested  under  this  program,  but  will 
be  granted  only  upon  a  showing  of 
extraordinary  fiscal  hardship.  Grant 
funds  may  be  used  only  for  entry-level 
salaries  and  benefits.  Funding  will  begin 
once  the  new  officers  have  been  hired 


UMI 


or  on  the  date  of  the  award,  whichever 
is  later,  and  will  be  paid  over  the  course 
of  the  grant. 

In  hiring  new  officers  with  a  CXDPS 
Universal  Hiring  Program  grant, 
grantees  must  follow  standard  local 
recruitment  and  selection  procedures. 
All  personnel  hired  under  this  program 
will  be  required  to  be  trained  in 
commimity  poHcing.  In  addition,  all 
personnel  hired  under  this  program 
must  be  in  addition  to,  and  not  in  lieu 
of,  other  hiring  plans  of  the  grantees. 

An  award  under  the  COPS  Universal 
Hiring  Program  will  not  affect  the 
eligibility  of  an  agency  for  a  grant  under 
any  other  COPS  program. 

The  Catalog  of  Federal  Domestic 
Assistance  reference  number  for  this  program 
is  16.710. 

Dated:  January  17, 1997. 
Joseph  E.  Brann, 
Director. 

[FR  Doc.  97-2038  Filed  1-27-97;  8:45  ami 
BlUma  CODE  441(MT-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  and  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that 
on  January  13, 1997.  a  Consent  Decree 
was  lodged  in  United  States  v.  Chrysler 
Corporation  et  al.  Civil  Action  Nos.  88- 
341-LON  and  88-534-LON 
(Consohdated)  with  the  United  States 
District  Court  for  the  District  of 
Delaware. 

This  Consent  Decree  settles  claims 
brought  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended,  42  U.S.C. 
9607,  with  respect  to  the  Harvey  & 
Knotts  Superfund  Site  (the  "Site") 
located  in  New  Castle  County, 
Delaware,  against  Chrysler  Corporation, 
Knotts,  Inc.,  and  Edna  Knotts.  Pursuant 
to  the  terms  of  the  Consent  Decree, 
Chrysler  Corporation  will  reimburse  the 
Superfund  for  response  costs  incurred 
by  the  United  States  in  the  amount  of 
$1,550,000,  and  reimburse  the  State  of 
Delaware  for  response  costs  in  the 
amoimt  of  $44,900;  Knotts,  Inc.  will 
reimbiuse  the  Superfund  for  response 
costs  incurred  by  the  United  States  in 
the  amount  of  $100,000,  and  Edna 
Knotts  will  provide  certain  easements 
and  restrictive  covenants  in  connection 
with  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  I>ecree  for  a  period  of  thirty 
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days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Chrysler  Corporation, 
et  al.  Civil  Action  Nos.  88-341-LON 
and  88-534-LON  (Consohdated),  Ref. 
No.  9D-11-2-34B.  The  proposed 
Consent  Decree  may  be  examined  at  the 
office  of  the  United  States  Attorney, 
District  of  Delaware,  Chemical  Bank 
Plaza,  1201  Market  Street,  Suite  100, 
Wilmington,  Delaware  19899.  Copies  of 
the  Consent  Decree  may  also  be 
examined  and  obtained  by  mail  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005 
(202-624-0892)  and  the  offices  of  the 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia.  Pennsylvania  19107. 
When  requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  $11.00 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-2037  Filed  1-27-97;  8:45  am) 

BtUJNa  COOC  4410-1S-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
pohcy,  28  C.F.R.  §  50.7,  noUce  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Kalama  Chemical,  Inc., 
Civil  Action  No.  C-95-5522-FDB,  was 
lodged  on  January  7. 1997  with  the 
United  States  District  Court  for  the 
Western  District  of  Washington.  The 
consent  decree  settles  several  claims 
brought  against  Kalama  Chemical,  Inc. 
("KCI")  under  the  Clean  Air  Act 
("CAA"),  42  U.S.C.  §  7401.  et  seq.,  for 
violations  of  the  NESHAPs  for  asbestos 
and  benzene  and  the  New  Source 
Performance  Standards  at  KCI's  facility 
located  in  Kalama,  Washington.  Under 
the  proposed  consent  decree,  KQ  will 
pay  a  civil  penalty  of  $370,000  to  the 
United  States  and  a  civil  penalty  of 
$185,000  to  the  Southwest  Air  Pollution 
Control  Authority  which  brought  a 
separate  suit  against  KQ  pursuant  to  the 
Washington  Qean  Air  Act.  Further,  the 
consent  decree  provides  that  KQ  will 
undertake  six  Supplemental 
Environmental  Projects  designed  to 
eliminate  or  reduce  air  pollution. 
Among  other  things,  KQ  will  install 
emission  control  equipment  that  will 
remove  approximately  28  tons  of 
volatile  organic  compounds  ("VOCs"), 


primarily  benzene  and  toluene,  and 
1,050  tons  of  carbon  monoxide  ("CO"). 
These  projects  are  estimated  to  cost  KQ 
at  least  $1,351,838. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Kalama 
Chemical,  Inc.,  DOJ  Ref.  #  90-5-2-1- 
1766. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  3600  Seafirst  Fifth 
Avenue  Plaza.  800  Fifth  Avenue, 
Seattle.  Washington  98104;  the  Region  X 
Office  of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue.  Seattle. 
Washington  98101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  11?0  G  Street,  N.W..  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $17.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-2035  Filed  1-27-96;  8:45  ami 

BILUNG  COOE  4410-1S-M 


Notice  of  Lodging  of  Stipulation  and 
Settiement  Pursuant  to  the  Clean 
Water  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Meridian  Engineering, 
Inc.,  et  al.,  Civil  Action  No.  96-05M  was 
lodged  on  January  13, 1997  in  the 
United  States  District  Court  for  the 
District  of  the  Virgin  Islands.  The 
settlement  resolves  an  action 
commenced  in  a  complaint  filed  January 
12, 1996.  under  the  Clean  Water  Act.  33 
U.S.C.  1301.  et  seq.,  arising  at  an  asphalt 
batching  plant  in  St.  Croix  operated  by 
Meridian  Engineering.  Inc.  and  the 
Virgin  Islands  Asphalt  Products  Corp. 

The  Complaint  alleges  that  the 
Defendants  violated  the  Clean  Water  Act 
by:  (1)  Discharging  waste  water  without 
a  National  Pollutant  Discharge 
Ehmination  System  (NPDES)  permit  on 
two  occasions,  in  violation  of  Section 
301  of  the  Clean  Water  Act  (CWA).  33 
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U.S.C.  1311;  and  (2)  failing  to  apply  for 
a  NPDES  storm  water  discharge  permit, 
in  violation  of  Sections  308  and  402  of 
the  CWA.  33  U.S.C.  1319  and  1342. 
Under  the  settlement,  the  Defendants 
will  pay  a  civil  penalty  to  the  United 
States  of  $47,500. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
settlement.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiual  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Meridian  Engineering,  Inc.,  et  al.,  DOJ 
Ref.  #90-5-1-1-4224. 

The  proposed  settlement  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1108  King  St.  #201, 
Christiansted,  St.  Croix;  the  Region  II 
Office  of  the  Environmental  Protection 
Agency,  290  Broadway.  New  York,  New 
YoA;  a-  d  at  the  Consent  Decree  Library, 
1 120  G       »t.  NW. .  4th  Floor, 
Waf^iingioii,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  settlement  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  1120  G 
Street.  NW..  4th  Floor,  Washington,  DC 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  may  payable  to  the  Consent 
Decree  Library  in  the  amoimt  of  $2.00 
(25  cents  per  page  reproduction  costs). 
Jon  M.  Gran, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(PR  Doc  97-2034  Filed  1-27-97;  8:45  am) 
MJJNQ  CODE  4410-1S-M 


Nolle*  of  Lodging  of  Conaont  Docroo 
Pursuant  to  ttie  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  §  50.7  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Price/Costco,  Inc.,  Qvil 
Action  No.  C96-1965Z,  was  lodged  on 
December  16, 1996,  with  the  United 
States  District  Coiut  for  the  Western 
District  of  Washington.  The  consent 
decree  settles  claims  brought  under 
Sections  113  and  608  of  the  Clean  Air 
Act,  42  U.S.C.  7413  &  7671(g).  The 
complaint  alleged  that  Price/Costco  sold 
canisters  of  fieon  to  buyers  who  were 
not  certified  to  handle  ozone  depleting 
substances  in  violation  of  40  CFR 
$82.154(m).  Under  the  proposed 
consent  decree,  Price/Costco  will  pay  a 
dvil  penalty  of  $232,500  and  institute  a 
set  of  procedures  at  its  check-out 
counters  assiuing  that  buyers  of  freon 
canisters  are  certified  to  handle  ozone 


depleting  substances  within  the 
meaning  of  40  CFR  §  82.154(m). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  shoidd  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Price/ 
Costco,  DOJ  Ref.  #90-5-2-1-2050. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  800  Fifth  Avenue,  Suite 
3600,  Washington  98104;  the  Region  10 
Office  of  the  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle, 
Washington  98101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  either  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  of  either  decree  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $3.00  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  Grow, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  97-2036  Filed  1-27-97;  8:45  am] 
MUJNG  CODE  44ie-1S-M 


National  Institute  of  Corrsctions 

Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC)  announces  the  availability  of 
funds  in  FY  '97  for  a  cooperative 
agreement  to  fund  "Design, 
Development,  and  Implementation  of 
Internal  Classification  Systems"  project. 
PURPOSE:  The  National  Institute  of 
Corrections  is  seeking  applications  for  a 
cooperative  agreement  to  assist 
departments  of  corrections  and 
individual  prisons  in  designing, 
developing,  and  implementing 
classification  systems  that  will  guide 
housing,  work,  and  program 
assignments  within  specific  institutions. 
The  award  recipient  will  design  training 
curriculum  and  provide  training  and 
technical  assistance  to  a  minimum  of 
five  (5)  prisons/agencies  who 
demonstrate  interest  and  ability  to 
develop  a  methodology  for  more 
objective  and  consistent  internal 
management  of  inmates.  They  will 
develop  guidelines  and  standard  criteria 


for  prison  internal  classification  and 
will  assess  the  outcomes  and  impact  of 
training  and  assistance  provided 
through  this  cooperative  agreement.  The 
award  recipient  will  document  the 
experiences  of  the  participating  prisons/ 
agencies  in  a  project  report.  This 
internal  classification  project  will  be  a 
collaborative  effort  between  NIC 
program  staff  and  the  award  recipient. 
AUTHORITY:  Public  Law  93-415. 
FUNDS  AVAILABLE:  The  award  will  be 
limited  to  a  maximum  total  of  $125,000 
(direct  and  indirect  costs)  and  project 
activity  must  be  completed  within  15 
months  of  the  date  of  award.  Fimds  may 
not  be  used  for  construction,  or  to 
acquire  or  build  real  property.  This 
project  will  be  a  collaborative  venture 
with  the  NIC  Prisons  Division.  It  is 
anticipated  that  $200,000  will  be 
allocated  in  the  second  year  of  the 
project  for  a  continuation  agreement, 
contingent  upon  availability  of  funds 
and  satisfactory  progress  in  meeting  the 
goals  of  this  project  and  the 
requirements  of  the  second  year 
offering. 

DEADUNE  FOR  RECEIPT  OF  APPLICATIONS: 
Applications  must  be  received  in  NIC's 
Washington,  D.C.  office  by  4:00  p.m., 
Eastern  time,  Friday,  March  7, 1997. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  the  application  kit,  which 
includes  further  details  on  the  project's 
objectives,  etc.,  should  be  directed  by 
Judy  Evens,  Grants  Control  Office, 
National  Institute  of  Corrections,  320 
First  Street,  N.W.,  Room  5007, 
Washington,  D.C.  20534,  or  by  calling 
800-995-6423,  ext.  159  or  202-307- 
3106,  ext.  159.  All  technical  and/or 
programmatic  questions  concerning  this 
announcement  should  be  directed  to 
Dick  Franklin  at  the  above  address  or  by 
calling  800-995-6423,  ext.  145  or  202- 
307-1300,  ext.  145,  or  by  E-mail  via 
fi«nklin@bop.gov. 
ELIGIBLE  APPLICANTS:  An  eligible 
applicant  is  any  private  or  non-profit 
organization,  institution,  or  individual. 
REVIEW  CONSIDERATIONS:  Applications 
received  under  this  annoimcement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process. 
NUMBER  OF  AWARDS:  One  (1). 
NIC  APPLICATION  NUMBER:  97P06  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 
EXECUTIVE  ORDER  12372:  This  program  is 
subject  to  the  provisions  of  Executive 
Order  12372.  Executive  Order  12372 
allows  States  that  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
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(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOC),  a 
list  of  which  is  included  in  the 
application  kit.  along  with  further 
instructions  on  proposed  projects 
serving  more  than  one  State. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.603. 

Dated:  January  IS,  1997. 
Monis  L.  Thigpen, 

Director.  National  Institute  of  Corrections. 
[FR  Doc.  97-2018  Filed  1-27-97;  8:45  am] 
BILLMO  COOE  4410-3»^ 

Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC)  announces  the  availabiUty  of 
funds  in  FY  '97  for  a  cooperative 
agreement  to  fund  the  "The 
Management  of  Institution  Mission 
Change"  project. 

PURPOSE:  The  National  Institute  of 
Corrections  is  seeking  applications  for  a 
cooperative  agreement  to  survey, 
identify,  and  research  departments  of 
corrections  and  individual  prisons  that 
have  experienced  significant  mission 
change  because  of  changing  inmate 
profiles,  crowding  of  prisons, 
elimination  of  programs  and/or 
proportionate  reduction  of  resources, 
change  in  staff  to  inmate  ratios,  and 
other  fectore.  The  methodology, 
processes,  and  strategies  for  successful 
management  of  mission  change  will  be 
studied  and  docimiented.  The  award 
recipient  will  prepare  a  document 
discussing  the  study  and  its  findings 
that  will  assist  agencies  prepare  for 
change. 

AUTHORfTY:  PubUc  Law  93-415. 
FUNDS  AVAILABLE:  The  award  will  be 
limited  to  a  maximum  total  of  $100,000 
(direct  and  indirect  costs)  and  project 
activity  must  be  completed  within  12 
months  of  the  date  of  award.  Funds  may 
not  be  used  for  construction,  or  to 
acquire  or  build  real  property.  This 
project  will  be  a  collaborative  venture 
with  the  NIC  Prisons  Division. 
DEAOUNE  FOR  RECEIPT  OF  APPUCATIONS: 
Applications  must  be  received  in  NIC's 
Washington,  D.C.  office  by  4:00  p.m., 
Eastern  time,  Friday,  March  7, 1997. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  the  appUcation  kit,  which 
includes  further  details  on  the  project's 
objectives,  etc.,  should  be  directed  to 
Judy  Evens,  Grants  Control  Office, 
National  Institute  of  Corrections,  320 
First  Street,  N.W.,  Room  5007, 
Washington,  D.C.  20534  or  by  calling 
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800-995-6423,  ext.  159  or  202-307- 
3106,  ext.  159.  All  technical  and/or 
programmatic  questions  concerning  this 
announcement  should  be  directed  to 
Dick  Franklin  at  the  above  address  or  by 
calling  800-995-6423,  or  202-307- 
1300,  ext.  145,  or  by  E-mail  via 
rfranklin@bop.gov. 

ELIGIBLE  APPLICANTS:  An  eligible 
applicant  is  any  private  or  non-profit 
organization,  institution,  or  individual. 
REVIEW  CONSIDERATIONS:  AppUcations 
received  under  this  announcement  will 
be  subjected  to  an  NIC  3  to  5  member 
Peer  Review  Process. 
NUMBER  OF  AWARDS:  One  (1). 
NIC  APPLICATION  NUMBER:  97P07.  This 
number  should  appear  as  a  reference 
line  in  your  cover  letter  and  also  in  box 
11  of  Standard  Form  424. 
EXECUTIVE  ORDER  12372:  This  program  is 
subject  to  the  provisions  of  Executive 
Oder  12372.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  Applicants 
(other  than  Federally-recognized  Indian 
tribal  governments)  should  contact  their 
State  Single  Point  of  Contact  (SPOC),  a 
list  of  wl^ch  is  included  in  the 
appUcation  kit,  along  with  further 
instructions  on  proposed  projects 
serving  more  than  one  State. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.603. 

Dated:  January  15, 1997. 
Morns  1*.  jiiigpeii. 

Director,  National  Institute  of  Corrections. 
(FR  Doc.  97-2019  Filed  1-27-97;  8:45  am] 
BiLLMQ  COOE  44ie>at-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Proposed  Information  Collection 
Request  Sut>mltted  fOr  Public 
Comment  and  Recommendations; 
Mechanical  Power  Press  Injury  Report 
(0MB  No.  1218-0070). 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 


program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Admhxistration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  approval  for  the  paperwork 
requirements  of  29  CFR  1910.217(g), 
Reports  of  injuries  to  employees 
operating  mechanical  power  presses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  31, 1997. 
Written  comments  should: 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quahty,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-1,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW.  Washington,  D.C.  20210, 
telephone:  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  less  in 
length  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Office  of  Information 
and  Consumer  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210,  telephone 
(202)  21»-«148.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  persons  who 
request  copies  by  telephoning  Vivian 
Allen  at  (202)  219-8076.  For  electronic 
copies,  contact  OSHA's  WebPage  on 
Internet  at  http://www.osha.gov/. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  report  is  specifically  concerned 
with  mechanical  power  presses. 
However,  because  it  provides 
information  about  point-of-operation 
injuries,  the  report  is  of 
disproportionsdly  significant  value  to 
OSHA.  Point-of-operation  injuries  are 
the  prime  safety  concern  for  machine 
tools  in  general,  not  just  mechanical 
power  presses.  This  report  provides 
OSHA  with  an  ongoing  and  current 
view  of  the  causes  of  point-of-operation 
injuries,  with  an  extremely  low  burden 
on  the  public. 

In  addition,  OSHA  is  conducting  a 
national  emphasis  program  aimed  at 
reducing  the  number  and  severity  of 
power  press  injuries.  It  will  continue  to 
need  the  information  provided  in  the 
reports  to  monitor  the  types  of  injuries 
reported  and  the  sorts  of  equipment  and 
conditions  associated  with  these 
injuries.  Existing  reports  were  useful  in 
identifying  affected  industries  and 
equipment,  but  as  industry  patterns 
evolve  and  new  technologies  arise  (or 
old  ones  decline),  it  will  be  useful  to 
have  up-to-date  information.  Regardless 
of  whether  this  information  is  currently 
needed  for  the  revision  of  regulations,  it 
is  useful  in  the  context  of  enforcement 
planning,  compliance  officer  training, 
and  possibly,  of  use  in  relation  to  the 
development  of  hazard  alerts  about 
particularly  hazardous  equipment  or 
operations. 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  currently  has 
approval  bom  the  Office  of  Management 
and  Budget  (OMB)  for  certain 
information  collection  requirements 
contained  in  29  CFR  1910.217(g).  That 
approval  will  expire  on  March  31, 1997, 
unless  OSHA  applies  for  an  extension  of 
the  OMB  approval.  This  notice  initiates 
the  process  for  OSHA  to  request  an 
extension  of  the  current  OMB  approval. 
This  notice  also  solicits  public  comment 
on  OSHA's  existing  paperwork  burden 
estimates  from  these  interested  parties 
and  to  seek  public  response  to  several 
questions  related  to  the  development  of 
OSHA's  estimation.  Interested  parties 
are  requested  to  review  OSHA's  existing 
estimates,  which  are  based  upon 
information  available  during 
rulemaking,  and  to  comment  on  their 
accuracy  or  appropriateness  in  today's 
workplace  situation. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  29  CFR 
1910.217(g),  Reports  of  injuries  to 


employees  operating  mechanical  power 
presses. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration 

Title:  Reports  of  Injuries  to  Employees 
Operating  Mechanical  Power  Prases  (29 
CFR  1910.217(g)). 

0^a  Number:  1218-0070. 

Agency  Number:  Docket  No.  ICR-97- 
1. 

Frequency:  As  needed,  upon  injuries 
to  employees  operating  mechanical 
power  presses. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Number  of  respondents:  \91. 

Estimated  Time  Per  Respondent:  0.3 
hours. 

Toted  Estimated  Cost:  $1,948. 

Total  Burden  Hours:  57.3. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  They 
will  also  become  a  matter  of  public 
record. 

Dated:  January  21, 1997. 
Thomas  H.  Seymour, 
Acting  Director,  Directorate  of  Safety 
Standards  Programs. 

(PR  Doc.  97-2047  Filed  1-27-97;  8:45  am] 
BMJJNO  CODE  4S10-M-M 


NATIONAL  EDUCATION  GOALS 
PANEL 

Meeting 

AGENCY:  The  National  Education  Goals 

Panel. 

ACTION:  Notice  of  Meeting. 

summary:  The  National  Education  Goals 
Panel  was  established  by  a  Joint 
Statement  between  the  President  and 
the  Nation's  governors  dated  July  31. 
1990.  The  Panel  will  determine  how  to 
measure  and  monitor  progress  toward 
achieving  the  National  Education  Goals 
and  report  to  the  nation  on  the  progress 
toward  the  Coals. 

TENTATIVE  AGENDA  ITEMS:  The  agenda  for 
the  meeting  includes  an  update  on  past, 
current  and  prospective  Goals  Panel 
work  related  to  early  childhood  and  the 
achievement  of  Goal  1 ,  including 
presentations  of  recent  research  findings 
on  brain  development.  It  also  includes 
a  report  on  US  and  international  student 
achievement  in  mathematics  and 
science  and  their  implications  as 
suggested  by  the  recent  Third 
International  Mathematics  and  Science 


Study.  Speakers  will  include  Hollywood 
actor  and  director  Rob  Reiner,  Harvard 
Nobel  laureate  David  Hubel  (invited). 
Chicago  Tribime  writer  Ron  Kotulak, 
Yale's  Bush  Center  Lynn  Kagan,  U.S. 
TIMSS  director  William  Schmidt,  and 
Harvard  CPRE  co-director  Richard 
Elmore. 

DATES:  The  National  Education  Goals 
Panel  meeting  is  scheduled  for  Tuesday. 
February  4, 1997. 1:00  p.m.  to  4:00  p.m. 
ADDRESSES:  The  J.W.  Marriott  Hotel, 
1331  Pennsylvania  Avenue.  NW.,  Salon 
F,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  National  Education  Goals  Panel  at 
(202)  632^952. 

Dated:  January  23, 1997. 
Ken  Nelson, 
Executive  Director. 

(PR  Doc.  97-1988  Filed  1-27-97;  8:45  am] 
BHJJNQ  CODE  401»-01-M 


NATIONAL  INSTITUTE  FOR  LITERACY 

Advisory  Board  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board,  National  Institute  for 

Literacy. 

ACTION:  Notice  of  meeting. 

summary:  This  Notice  set  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Conunittee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meetings. 
DATE  AND  TIME:  February  12. 1997, 12:30 
p.m.  to  4:30  p.m.,  and  February  13, 
1997, 9:00  a.m.  to  4:00  pjn. 
ADDRESSES:  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW, 
Suite  200.  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sara  Pendleton,  National  Institute  for 
Literacy,  800  Connecticut  Ayenue,  NW, 
Suite  200,  Washington.  DC  20006. 
Telephone  (202)  632-1507. 
SUPPt.EMENTARY  INFORMATION:  The  Board 
is  established  imder  Section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I  of  P.L.  102-73,  the  National 
Literacy  Act  of  1991.  The  Board  consists 
often  individuals  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  The  Board  is  established 
to  advise  and  make  recommendations  to 
the  Interagency  Group,  comptosed  of  the 
Secretaries  of  Education,  Labor,  and 
Health  and  Human  Services,  which 
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administers  the  National  Institute  for 
Literacy  (Institute).  The  Interagency 
Group  considers  the  Board's 
recommendations  in  planning  the  goals 
of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions,  (a)  makes 
recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  Director  of 
the  Institute.  In  addition,  the  Institute 
consults  with  the  Board  on  the  award  of 
fellowships.  The  Board  will  meet  in 
Washington,  DC  on  February  12, 1997 
from  12:30  p.m.  to  4:30  p.m.,  and 
February  13, 1997  from  9:30  a.m.  to  4:00 
p.m.,  and  is  open  to  the  public.  The 
agenda  will  include  focus  on  the 
Board's  recommendations  for  NIFL's 
1997-1998  activities,  the  election  of  a 
"  new  Board  Chairman,  and  legislative 
issues  impacting  on  Uteracy  services. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW, 
Suite  200,  Washington,  DC  20006  from 
8:30  a.m.  to  5:00  p.m. 

Datedt  January  22, 1997. 
Andrew  J.  Hartman, 
Director,  National  Institute  for  Literacy. 
(PR  Doc.  97-1991  Filed  1-27-97;  8:45  am] 
BILUNG  CODE  a06S-01-M 
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NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Qeosciences;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimoimces  the  following 
meeting. 

NAME:  Special  Emphasis  Panel  in 
Geosciences. 

DATE  AND  TIME:  February  17-18, 1997, 
8:30  a.m.-5:00  p.m. 

PLACE:  Center  for  Qouds,  Chemistry  and 
Climate  (C4),  University  of  California, 
San  Diego,  Scripps  Institution  of 
Oceanography,  8603  La  Jolla  Shores 
Drive,  Building  A,  Room  21A,  La  Jolla, 
CA  92037. 

TYPE  OF  MEETINQ:  Closed. 
CONTACT  PERSON:  Dr.  Jay  S.  Fein, 
Program  Director  for  the  Climate 
Dynamics  Program,  Division  of 
Atmospheric  Sciences,  Room  775, 
National  Science  Foimdation.  4201 


Wilson  Blvd.,  Arlington.  VA  22230. 
Telephone  number  is  (703)  306-1527. 
PURPOSE  OF  MEETING:  Site  visit  and 
technical  review  of  the  Center  for 
Clouds,  Chemistry  and  Climate  (C4), 
Science  and  Technology  Center  (STC). 
AGENDA:  To  review  and  evaluate  the 
request  for  the  renewal  of  the  Center  for 
Clouds,  Chemistry  and  Climate,  Science 
and  Technology  Centers  proposal. 
REASON  FOR  CLOSING:  The  materials 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data;  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are 
exempted  imder  5  U.S.C.  552b(c),  (4) 
and  (6)  of  the  Government  Sunshine 
Act. 

Dated:  January  22, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Office. 
(PR  Doc.  97-1962  Filed  1-27-97;  8:45  am] 
BILIJNG  CODE  756S-01-M 

Special  Emphasis  Panel  in  the  Division 
of  Graduate  Education;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annouinces  the  following 
meeting. 

NAME:  Special  Emphasis  Panel  in  the 
Division  of  Graduate  Education  (57). 
DATES  I  TIME:  February  2-9  and 
February  11-13,  8:30  am-5:00  pm. 
PLACE:  Washington  Marriott  Hotel.  1221 
22nd  Street,  NW.,  Washington,  DC. 
TYPE  OF  MEETING:  Closed. 
CONTACT  PERSONS:  Dr.  Susan  W.  Duby, 
_  Program  Director,  Division  of  Graduate 
'  Education,  National  Science 
Foundation,  4201  Wilson  Blvd., 
ArUngton,  VA  22230. 
PURPOSE  OF  MEETING:  To  review  and 
evaluate  applications. 
REASON  FOR  CLOSING:  The  applications 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information  and 
jwrsonal  information  concerning 
individuals  associated  with  the 
appUcations.  These  matters  are  exempt 
under  5  U.S.C.  552b(cF.  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

REASON  FOR  LATE  NOTICE:  Administrative 
Error. 

Dated:  January  22. 1997 
M.  Rdiecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-1961  Filed  1-27-97;  8:45  am) 
HUWQ  CODE  7SH-91-4I 


Special  Emphasis  Panel  in  Research. 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  (Pub.  L.  92- 
463,  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting: 

NAME:  Special  Emphasis  Panel  in 
Research,  Evaluation  and 
Communication. 

DATE  AND  TIME:  February  20,  1997;  8:30 
a.m.  to  6:00  p.m.  February  21, 1997; 
9:00  a.m.  to  4:30  p.m. 

PLACE:  Rooms  330,  360,  365,  370,  390, 
310,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
TYPE  OF  MEETING:  Closed. 
CONTACT  PERSON:  Dr.  Nora  SabelU. 
Program  Director,  4201  Wilson 
Boulevard,  Room  855,  Arlington,  VA 
22230.  Telephone  (703)  306-1651. 
PURPOSE  OF  MEETING:  To  provide  advice 
and  recommendations  concerning 
proposals  submitted  to  NSF  for  financial 
support. 

AGENDA:  To  review  and  evaluate 
proposals  and  provide  advice  and 
recommendations  as  part  of  the 
selection  process  for  proposals 
submitted  to  the  Learning  and 
hitelligence  Systems  (LIS)  Program. 
REASON  FOR  CLOSING:  Because  the 
proposals  reviewed  include  information 
of  a  proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salarias;  and 
personal  information  concerning 
individuals  associated  with  proposals, 
the  meetings  are  closed  to  the  public. 
These  matters  are  within  exemptions  (4) 
and  (6)  of  5  U.S.C.  552b(c).  Government 
in  the  Sunshine  Act. 

Dated:  January  22. 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  97-1963  Filed  1-27-97;  8:45  am) 
BILIJNG  CODE  7Sa6-01-M 


United  States  Antarctic  Program 
(USAP)  Blue  Ribbon  Panel;  Notice  of 
Meeting  Amendment 

This  notice  is  being  amended  to 
provide  for  a  one-hour  closed  session. 
There  are  no  other  changes.  For  the 
convenience  of  the  reader,  this  notice  is 
being  re-published  in  its  entirety.  The 
notice  for  this  meeting  appeared  in  the 
Federal  Register  on  January  17.  Vol.  62, 
No.  12.  page  2B94. 

NAME  AND  COMMfTTEE  CODE:  United 
States  Antarctic  (USAP)  Program  Blue 
Ribbon  Panel  («1531). 
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DATE  AND  TME:  February  7. 8  ain-6  pm; 
February  8,  8:30  am-5  pm. 

PLACE:  Room  1235.  NSF,  4201  Wilson 
Boulevard,  Arlington.  VA. 

TYPE  OF  MEETMG:  Fart  open. 

CONTACT  person:  Guy  G.  Guthridge, 
Room  755,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  Virginia  22230.  Telephone: 
(703)  306-1031. 

MNUTES:  May  be  obtained  from  the 
contact  person  listed  above. 

PURPOSE  OF  MEETING:  Examine  a  full 
range  of  in&astructure,  management, 
and  scientific  options  for  the  United 
States  Antarctic  Program  so  that  the 
Foundation  will  be  able  to  maintain  the 
high  quality  of  the  research  and 
implement  U.S.  policy  in  Antarctica 
imder  realistic  budget  scentuios. 

Agenda 

Open  Session  (February  7  imtil  4  pm 
and  all  of  February  8) 

The  committee  will  continue  analysis 
begun  at  its  first  three  meetings  (October 
11-12,  December  20-21, 1996,  and 
January  4, 1997).  It  will  receive 
presentations  from  Antarctic  experts 
and  will  discuss  options  in  the  areas  of 
research,  research  support,  contractor 
tasking,  military  transition,  cost-saving 
initiatives,  health  and  safety  context, 
enviroiunent  and  waste  management. 
South  Pole  redevelopment,  international 
aspects,  science  users'  perspectives,  and 
interagency  involvement. 

Closed  Session  (5:00-6:00  pm  on 
February  7) 

The  committee  will  be  discussing 
management  of  the  United  States 
Antarctic  Program. 

REASON  FOR  CLOSING:  This  session  is 
closed  to  the  public  because  the 
Committee  will  be  reviewing  and 
discussing  materials  that  will  include 
information  of  a  personal  nature  that 
could  harm  individuals  if  disclosed.  If 
discussions  were  open  to  the  public, 
these  matters  that  are  exempt  under  5 
U.S.C.  552b(c)(6)  of  the  Government  in 
the  Sunshine  Act  would  be  improperly 
disclosed. 

Dated:  January  22, 1997. 
M.  Kebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  97-1960  Filed  1-27-97;  8:45  am) 

MXMQCOOE  7Sa6-ei-M 


NUCLEAR  REGULATORY 
COMMISSION 

Industry  Presentation  on  the  Use  of 
Mixed  Oxide  Fuel 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Meeting  notice. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  will  host  a  meeting 
for  presentations  by  representatives 
from  the  nuclear  industry  on  the  use  of 
mixed  oxide  (MOX)  fuel  in  nuclear 
reactors.  The  meeting  is  open  to  the 
public,  and  all  interested  parties  may 
attend. 

DATES:  February  21. 1997,  from  8:30 
a.m.  to  1:00  p.m. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
Auditorium,  11545  Rockville  Pike, 
Rockville,  Maryland.  (Note:  The  NRC  is 
accessible  to  the  White  Flint  Metro 
Station;  visitor  parking  around  the  NRC 
building  is  limited.) 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Venice  A.  Perin,  Mail  Stop  T-e-A-33, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Phone:  301- 
415-8143;  FAX:  301-415-5390; 
INTERNET:  VAP®NRC.GOV. 
SUPPLEMENTARY  INFORMATION:  On 
January  14, 1997,  the  Department  of 
Energy  issued  the  Record  of  Decision 
(ROD)  on  the  Storage  and  Disposition  of 
Weapons-Usable  Fissile  Materials.  One 
of  DOE's  approaches  to  dispose  of  the 
surplus  plutonium  is  to  biun  it  as  MOX 
fuel  in  existing  domestic  commercial 
reactors. 

The  Nuclear  Energy  Institute  has 
requested  the  opportimity  to  present 
information  on  the  use  of  MOX  fuel  in 
light  water  reactors  to  NRC  staff.  A 
preliminary  agenda  for  the  meeting  is  as 
follows:  (1)  History  of  MOX  Use  Aroimd 
the  World,  presented  by  the  U.S. 
Department  of  Energy;  (2)  Mox  Use  in 
Asea  Brown  Boveri/Combustion 
Engineering  (ABB/CE)  Reactors, 
presented  by  ABB/CE;  (3)  MOX  Use  in 
Westinghouse  Reactors,  presented  by 
Westinghouse;  (4)  MOX  Use  in  General 
Electric  (GE)  Reactors,  presented  by  GE; 
(5)  European  Pressurized  Water  Reactor 
Experience,  presenter  to  be  determined; 
and  (6)  European  Boiling  Water  Reactor 
Experience,  presenter  to  be  determined. 

To  ensure  adequate  meeting  room 
space,  attendees  are  requested  to  notify 
Ms.  Venice  A.  Perin  at  301-415-8143  of 
their  planned  attendance  and  any 
special  requirements  (e.g.,  for  the 
bearing-impaired.) 

Dated  at  Rockville.  Maryland,  this  22  day 
of  January.  1997. 


For  the  Nuclear  Regulatory  CommissioD. 
Eliiabelfa  Q.  Ten  Eyck, 
Director,  Division  of  Fuel  Cycle  Safety  and 
Safeguards. 

[FR  Doc  97-1995  Filed  1-27-97;  8:45  am] 
BILUNQ  CODE  7StO-01-P 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  January  27,  February  3. 

10,  and  17, 1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  27 

Monday,  January  27 

2:30  p.m. 
Briefing  by  DOE  on  Plutonium  Disposition 
(Public  Meeting);  (Contact:  Venice  Perin, 
301-415-8143) 

Wednesday,  January  29 

10:00  a.m. 
Briefing  on  Operating  Reactors  and  Fuel 
Facilities  (Public  Meeting);  (Contact: 
Victor  McCree,  301-41S-1711) 
11:30  a.m. 
Affirmation  Session  (Public  Meeting) 
•(PLEASE  NOTE:  This  item  will  be 
affirmed  immediately  following  the 
conclusion  of  the  preceding  meeting.) 
a.  Louisiana  Energy  Services — Intervenor's 
Motion  for  Partial  Reconsideration  of 
CLI-96-8;  (Contact:  Andrew  Bates,  301- 
415-1963) 

Thursday,  January  30 

10:00  a.m. 
Briefing  on  Millstone  by  Northeast  Utilities 
and  NRC  (Public  Meeting);  (Contact:  Bill 
Travers,  301-415-8500) 

Friday,  January  31 

10:00  a.m. 
Briefing  on  Integrated  Materials 
Performance  Evaluation  Program  (Public 
Meeting);  (Contact:  Don  Cool,  301-415- 
7197) 

IVeeic  of  February  3 — Tentative 

Tuesday,  February  4 

9:30  a.m. 
Briefing  by  Maine  Yankee,  NRR  and  Region 
I  (Public  Meeting);  (Contact:  Daniel 
Dorman,  301-415-1429) 

Wednesday,  February  5 

NOON 

Affirmation  Session  (Public  Meeting)  (if 
needed] 

IVeeic  of  February  10— Tentative 
Thursday,  February  13 

2:00  p.m. 
Briefing  on  Operating  Reactor  Oversight 
Program  and  Status  of  Improvements  in 
NRC  Inspector  Program  (Public  Meeting); 
(Contact:  Bill  Borchardt,  301-415-1257) 

3:30  p.m. 


UMI 
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Afiirmative  Session  (Public  Meeting)  (if 
needed) 
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Week  of  February  17— Tentative 
Tuesday,  February  18 
1:00  p.m. 
Brie&ng  on  BPR  Project  on  Redesigned 
Materials  Licensing  Process  (Public 
Meeting);  (Contact:  Don  Ck)ol.  301-415- 
7197) 
2:30  p.m. 
Briefing  on  Analysis  of  Quantifying  Plant 
Watch  List  Indicators  (Public  Meeting) 
Wednesday,  February  19 
2:00  p.m. 
Briefing  on  Millstone  and  Marine  Yankee 
Lessons  Learned  (Public  Meeting); 
(Contact:  Steve  Stein,  301-415-1296) 
3:30  p.m. 
Affinnation  Session  (Public  Meeting)  (if 
needed) 

Thursday,  February  20 
2:00  p.m. 

Briefing  on  EEO  Program  (Public  Meeting); 
(Contact:  Ed  Tucker,  301-415-7382) 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 

*  »         «         •         • 

AOOmONAL  INFORMATION:  By  a  vote  of  5- 
0  on  January  22,  the  Commission 
determined  pursuant  to  U.S.C  552b(e) 
and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Final  Rule  to  Amend  10  CFR  Part  71  for 
Fissile  Materials  Shipments  and 
Exemptions"  and  "Affirmation  of 
Sequoyah  Fuel  Corporation  and  General 
Atomics;  LBP-96-24,  Approving- 
Settlement  with  General  Atomics  and 
Dismissing  Proceedings,"  be  held  on 
January  22,  and  on  less  than  one  week's 
notice  to  the  public. 

•  *        »        *        • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://vkrww.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  DC  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  winh@nrc.gov  or 
dkw@nrc.gov. 


Dated:  January  24, 1997. 

WmUm  M.  HiU,  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

(FR  Doc.  97-2232  Filed  1-24-97;  2:08  pm] 
MLLMG  CODE  7S90-01-M 


RAILROAD  RETIREMENT  BOARD 

Privacy  Act  of  1974;  Proposed 
Changes  to  Systems  of  Records 

AGENCY:  Railroad  Retirement  Board. 

ACTION:  Notice  of  a  proposed  new 
routine  use. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice  of  a  proposed  routine 
use  to  one  of  the  Raih-oad  Retirement 
Board's  (RRB's)  Privacy  Act  systems  of 
records. 

DATES:  The  proposed  routine  use  will  be 
effective  30  calendar  days  from  the  date 
of  this  publication  (February  27,  1997), 
imless  comments  are  received  before 
this  date  which  would  result  in  a 
contrary  determination. 

ADDRESSES:  Send  comments  to  Beatrice 
Ezerski,  Secretary  to  the  Board,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Blomraaert,  Privacy  Act  Officer, 
Raib-oad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092,  (312)  751-4548. 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Improvement  Act  of  1996 
(Pub.  L.  104-134)  requires  Federal 
agencies  to  furnish  necessary 
information  to  the  Department  of  the 
Treasury  to  enable  that  agency  to 
attempt  to  collect  outstanding  Federal 
debts  by  offsets  to  Federal  payments.  In 
order  to  comply  with  the  provisions  of 
the  Privacy  Act,  the  RRB  must  publish 
a  routine  use  to  its  apphcable  Privacy 
Act  System  of  Records  that  will  allow  it  - 
to  furnish  the  Department  with  the 
information  necessary  to  collect  any 
debts  arising  under  the  laws 
administered  by  the  RRB. 

By  authority  of  the  Board. 
Beatrice  Ezenki, 
Secretary  to  the  Board. 

RRB-42 
SVSTBINAME: 

Uncollectible  Benefit  Overpayment 
Accounts — RRB. 


ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SVSTBI,  MCLUDING  CATEOOMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCM  USES: 

•  »  »  *  • 

i.  Debtors  names.  Social  Security 
Numbers,  Railroad  Retirement  claim 
numbers,  accounts  of  debts,  history  of 
the  debts,  and  other  relevant  and 
necessan,'  information  may  be  disclosed 
to  the  Financial  Management  Service, 
Department  of  the  Treasury,  for  the 
purpose  of  recovery  of  debts  under  the 
provisions  of  the  Debt  Collection 
Improvement  Act  of  1996. 

IFR  Doc.  97-1984  Filed  1-27-97;  8:45  am] 

BILLING  COOE  7MS-01-M 


Paragraph  "i"  is  added  to  read  as 
follows: 


Appointment  to  the  Senior  Executive 
Service  Perfonnance  Review  Board 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  The  Railroad  Retirement 
Board  (Board)  is  announcing  the 
membership  on  its  Senior  Executive 
Service  Performance  Review  Board. 
ADDRESSES:  Secretary  to  the  Board, 
Raiboad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  S.  Harris.  Bureau  of  Personnel, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611, 
telephone  (312)  751-4323. 

SUPPLEMENTARY  INFORMATION:  Agencies 
are  required  to  publish  notices  of 
appointments  to  their  Senior  Executive 
Service  Performance  Review  Boards  (5 
U.S.C.  4314(c)(4)  and  5  CFR  430.307(b)). 

The  members  of  the  Railroad 
Retirement  Board's  Performance  Review 
Board  are: 

Chairman 

Robert  J.  Duda — Director  of  Operations 
Members 

John  L.  Thoresdale — Director  of  PoUcy 

and  Systems 
Frank  J.  Buzzi— Chief  Actuary 
Steven  A.  Bartholow — Deputy  General 

Counsel 
Eric  T.  Wooden — Coimsel  to  the 

Chairman 
James  C.  Boehner — Assistant  to  the 

Labor  Member 
Joseph  M.  Waechter — Assistant  to  the 

Management  Member. 

Dated:  January  10, 1997. 

By  Authority  of  the  Board. 
Beatrice  Ezetski. 
Secretary  of  the  Board. 
[FR  Doa  97-1958  Filed  1-27-97;  8:45  am) 
BILUNO  CODC  Ttes-ei-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  For  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 
Existing  Collection: 
Rule  17a-6 
SEC  File  No.  270-433 
0MB  Control  No.  3235-new 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  summary  of  collection  for 

public  comment.  

Rule  17a-6  (17  CFR  240.17a-6) 
permits  national  securities  exchanges, 
national  securities  associations, 
registered  clearing  agencies,  and  the 
Municipal  Securities  Rulemaking  Board 
(collectively,  "SROs")  to  destroy  or 
convert  to  microfilm  or  other  recording 
media  records  maintained  under  Rule 
17a-l,  if  they  have  filed  a  record 
destruction  plan  with  the  Commission 
and  the  Commission  has  declared  such 
plan  effective. 

There  are  25  SROs:  8  national 
securities  exchanges,  1  national 
securities  associations,  15  registered 
clearing  agencies,  and  the  Municipal 
Seciuities  Rulemaking  Board.  These 
respondents  file  no  more  than  one 
record  destruction  plan  per  year,  which 
requires  approximately  40  hoiirs  for 
each  respondent.  Thus,  the  total 
compliance  burden  is  40  hours.  The 
approximate  cost  per  hour  is  $100, 
resulting  in  a  total  cost  of  compliance 
for  these  respondents  of  $4,000  per  year 
(40  hours  0  $100). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  wiU  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell.  Associate  Executive 


Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  N.W. 
Washington,  DC  20549. 

Dated:  January  17, 1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-1953  Filed  1-27-97;  8:45  am) 
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[Rai.  No.  IC-22475;  811-01281] 

Beacon  Hill  Mutual  Fund,  Inc.;  Notice 
of  Application 

January  21, 1997. 

AGENCY:  Security  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Beacon  Hill  Mutual  Fund. 
Inc. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  9(f). 
SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  December  9, 1996,  and  an  amended 
application  was  filed  on  January  16, 
1997. 

HEARINQ  OR  NOTIFICATION  OF  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Qie  SEC  by  5:30  p.m.  on 
February  18, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  75  Federal  Street,  Boston. 
MA  02110. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lisa  McCrea,  Staff  Attorney.  (202)  942- 
0562,  or  Mercer  E.  Bullard.  Branch 
Chief,  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simimary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 


Applicant's  Representations 

1.  Applicant  is  an  open-end 
management  investment  company, 
organized  as  a  Massachusetts 
corporation.  Applicant  registered  under 
the  Act  on  August  31, 1964.  On  the 
same  date,  applicant  filed  a  registration 
statement  imder  the  Act  and  the 
Securities  Act  of  1933  which  became 
effective  on  or  about  November  27, 
1964.  The  initial  public  offering  of  its 
shares  began  on  December  2, 1964. 

2.  On  April  16, 1996,  the  Board  of 
Directors  of  applicant  imanimously 
approved  a  resolution  declaring  that  the 
proposed  liquidation  and  dissolution  of 
the  Fund  was  advisable  and  directed 
that  it  be  submitted  to  the 
securityholders  for  consideration.  Prior 
to  the  April  16, 1996  board  meeting,  the 
Board  of  Directors  had  been  advised  by 
applicant's  investment  adviser.  Beacon 
Hill  Management,  Inc..  ("Adviser"),  that 
the  continued  operation  of  the  applicant 
at  its  current  size  was  not  economically 
feasible  for  the  securityholders.  At  that 
meeting,  the  Adviser  reported  that  it 
was  not  confident  that  any  marketing 
efforts  under  current  circimistances 
would  increase  the  applicant's  size 
sufficiently  to  continue  its  operations 
and  that  the  merger  or  sale  of  the 
applicant  into  a  similar  investment 
company  was  not  a  realistic  alternative 
due  to  the  small  amount  of  applicant's 
assets  and  the  fact  that  the  applicant's 
Adviser  could  not  assure  a  merging  or 
acquiring  fund  that  applicant's  assets 
would  remain  in  applicant.  Based  upon 
the  Adviser's  presentation  and 
recommendation,  the  Board  concluded 
that  a  liquidation  of  applicant  was  in 
the  best  interests  of  applicant  and  its 
securityholders.  Proxy  material  that  was 
sent  to  securityholders  was  filed  with 
the  SEC  on  August  15, 1996.  Applicant's 
securityholders  approved  the 
Agreement  on  October  1, 1996,  at  a 
meeting  called  for  such  piupose. 

3.  As  of  October  22, 1996,  applicant 
had  15,454  shares  outstanding  with  an 
aggregate/per  share  net  asset  value  of 
$582.548/$37.70.  These  shares  were 
redeemed  at  $37.70  per  share  between 
October  22.  and  29. 1996. 

4.  Applicant  has  no  securityholders, 
except  that,  as  of  December  2, 1996, 
there  were  647  shares,  totaling  $24,844, 
held  by  stock  certificates  where  the 
securityholders  had  not  presented  such 
certificates  to  applicant's  transfer  agent. 
Boston  Financial  Data  Services,  Inc.,  for 
liquidation. 

5.  Applicant  retained  assets  in  the 
amount  of  $94,157  to  offset  liabilities  for 
legal  fees  and  expenses,  audit  and  tax 
fees,  custodian  and  transfer  agent  fees 
and  expenses  and  other  administrative 
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and  miscellaneous  items.  Except  for 
such  assets,  all  assets  of  applicant  have 
been  distributed  to  seciuityholders 
through  individual  redemptions.  No 
brokerage  commissions  or  other  fees 
were  paid  in  connection  with  thie 
redemptions.  Prior  to  the  redemptions, 
the  appUcant's  assets  were  converted 
into  cash.  Regular  brokerage 
commissions  in  the  amount  of  $5,628 
were  paid  in  connection  with  sudi 
conversion  of  portfolio  securities  into 
cash. 

6.  The  total  expenses  inoured  in 
connection  with  the  sale  «f  assets  and 
liquidation  of  the  applicant,  consisting 
of  legal  fees,  accounting  fees  and 
printing  and  mailing  costs  for  the  proxy 
solicitation,  were  approximately 
$30,000.  These  expenses  were  paid  by 
the  applicant. 

7.  Applicant  is  not  a  party  to  any 
Utigation  or  administrative  proceeding. 
Applicant  is  not  now  engaged,  nor 
proposes  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  afEairs. 

8.  Applicant  intends  to  file  a 
Certificate  of  Dissolution  with  the  State 
of  Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mu^garet  H.  McFarUnd, 
Deputy  Secretary. 

(FR  Doc.  97-1955  Filed  1-27-97;  8:45  am) 
MLUNQ  COOE  W10-01-H 


[R«l.  No.  IC-22476;  811-7241] 

Merrill  Lynch  Global  Institutional 
Series.  Inc.;  Notice  of  Application 

January  21, 1997. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANT:  Merrill  Lynch  Global 
Institutional  Series,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  December  20, 1996. 
HEARINQ  OR  NOTFICATION  Of  HEARINQ:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  18, 1997.  and  should  be 


accompanied  by  proof  of  service  on 
appUcant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC  450  5th 
Street,  N.W.,  Washington  D.C.  20549. 
Applicant,  P.O.  Box  9011,  Princeton, 
New  Jersey,  08543-9011. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Shirley  A.  Bodden,  Paralegal  Specialist, 
at  (202)  942-0575,  or  Mercer  E.  Buliard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

AppUcant's  Representations 

1.  AppUcant  is  a  registered  open-end 
management  investment  company  that 
was  organized  as  a  Maryland 
corporation  on  November  18, 1994.  On 
November  23, 1994,  applicant  registered 
under  the  Act  by  filing  a  notification  of 
registration  on  Form  N-SA.  On  the  same 
date,  applicant  filed  a  registration 
statement  on  Form  N-IA  under  the  Act 
and  the  Securities  Act  of  1933.  The 
registration  statement  was  never 
declared  effective.  SEC  records  show 
that,  on  May  30, 1996,  by  order  of  the 
SEC,  the  registration  statement  was 
declared  withdrawn. 

2.  Applicant  neither  issued  nor  sold 
its  shares.  Applicant  has  had  no 
transactions  other  than  those  relating  to 
organizational  matters. 

3.  Applicant  has  no  securityholders, 
assets,  debts,  or  Uabilities.  AppUcant  is 
not  a  party  to  any  Utigation  or 
administrative  proceeding.  AppUcant  is 
not  now  engaged,  nor  does  it  propose  to 
engage,  in  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

4.  AppUcant  will  terminate  its 
existence  under  Maryland  law  as  soon 
as  practicable  after  its  deregistration. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-1954  Filed  1-27-97;  8:45  am) 

BILUNa  cooc  mo-oi-M 


[nUiMi  Wo.  35-36648] 

Filings  Under  the  PuMIc  Udiity  Holding 
Company  Act  of  1935.  as  Amended 
fAcf) 

Janaury  21. 1997. 

Notice  is  hereby  given  that  the 
following  fiUng(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  appUcation(8) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
appUcation(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  pubUc  inspection  through  the 
Commission's  Office  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
appUcation(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  17, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shall 
identify  spedfioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter 
After  said  date,  the  appUcation(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 


Public  Service  Company  of  Colorado 
(70-8985) 

PubUc  Service  Company  of  Colorado 
("PSCo"),  a  pubUc-utiUty  holding 
company  exempt  from  regulation 
pursuant  to  rule  2  under  section  3(a)(2) 
of  the  Act,  has  filed  an  appUcation 
under  section  3(b)  of  the  Act  in 
connection  with  its  proposed 
acquisition  of  a  public  utiUty  company 
operating  exclusively  outside  of  the 
United  States  ("Foreign  UtiUty"). 

PSCo  states  that  neither  Foreign 
UtiUty  nor  any  of  its  subsidiary 
companies  (1)  Is  a  pubUc-utiUty 
company  operating  in  the  United  States 
or,  (2)  following  the  proposed 
acquisition,  will  serve  any  customers  in 
the  Untied  States.  PSCo  further  states 
that  Foreign  UtiUty  does  not  derive  any 
income  bom  United  States  operations  or 
sources  within  the  United  States. 

PSCo  states  that  due  to  tax,  legal  and 
regiilatory  considerations,  it  may  be 
advisable  to  structure  the  acquisition 
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using  one  or  more  intermediate  special 
purpose  subsidiaries  (collectively, 
"PSCo  Subs").  As  special  purpose 
subsidiaries  to  be  formed  for  the 
primary  purpose  of  acquiring  an  interest 
in  Foreign  Utility,  PSCo  Subs  will 
derive  no  income  from  United  States 
operations  and  will  not  be  public-utility 
company  operating  in  the  United  States. 
PSCo  Subs  will  not  engage  in  any 
business  other  than  the  acquisition  of 
Foreign  Utility,  supervision  of  PSCo's 
investments  in  Foreign  Utility  and  the 
participation  in  the  management  and 
operations  of  Foreign  Utility. 

PSCo  states  that  it  vtdll  not  seek 
recovery  through  higher  rates  to  its 
customers  or  the  customers  of  its  public- 
utility  subsidiary,  Cheyenne  Light,  Fuel 
and  Power  Company  {"CLF4P").  to 
compensate  it  forany  possible  loss  that 
it  might  sustain  by  reason  of  the 
proposed  Foreign  UtiUty  investment  or 
for  any  inadequate  returns  on  such 
investment.  PSCo  has  further 
undertaken  to  apply  to  the  Colorado 
Public  Utilities  Commission  and  CLF&P 
has  undertaken  to  apply  to  the 
Wyoming  Public  Service  Commission, 
which  have  jurisdiction  over  the 
respective  companies'  retail  electric  and 
gas  rates,  for  certification  that  each 
commission  has  the  authority  and 
resources  to  protect  ratepayers  subject  to 
its  jurisdiction  and  that  it  intends  to 
exercise  its  authority  in  connection  with 
the  proposed  Foreign  Utility 
investment.  PSCo  represents  that  its 
domestic  utility  operations  will  be  fully 
separated  from  its  foreign  operations. 

As  a  result  of  the  proposed 
acquisition.  Foreign  Utility  will  be  a 
public-utility  subsidiary  of  PSCo  within 
the  meaning  of  section  2(a)(8)  of  the  Act. 
PSCo  requests  an  unqualified  order 
under  section  3(b)  of  the  Act  exempting 
Foreign  UtiUty  from  all  provisions  of  the 
Act  applicable  to  it  as  a  subsidiary 
company  of  PSCo.  The  application 
states  that,  if  an  unqualified  exemption 
under  section  3(b)  is  granted,  the  PSCo 
Subs  will  rely  upon  the  exemption 
provided  by  rule  10(a)(1)  under  the  Act 
with  respect  to  Foreign  Utility,  and 
PSCo  will  rely  upon  rule  11(b)(1)  to 
provide  an  exemption  from  the  approval 
requirements  of  sections  9(a)(2)  and  10 
to  which  it  would  otherwise  be  subject 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margarat  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc.  97-1956  Filed  1-27-97;  8:45  am) 
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Sunshine  Act  Meeting 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  open  meeting  * 
during  the  week  of  January  27, 1997. 

An  open  meeting  v«ll  be  held  on 
Tuesday,  January  28, 1997,  at  10:00 
a.m.,  in  Room  ICSO.  The  closed 
meeting,  previously  announced  in  62  FR 
3546,  January  23, 1997,  will  follow  the 
open  meeting. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday,  January 
28, 1997,  at  10:00  a.m.,  will  be: 

Consideration  of  whether  to  issue  a  release 
adopting  amendments  to  revise  Rule  4-08  of 
Regulation  S-X  to  provide  for  specific 
disclosures  of  accounting  policies  for  certain 
derivative  instruments  and  to  add  Item  305 
to  Regulation  S-K  to  provide  for  disclosure 
of  market  risk  infonnation  related  to  certain 
derivative  and  other  instruments.  For  further 
information,  please  contact  Russell  Mallett  in 
the  Office  of  the  Chief  Accountant  at  (202) 
942-4400. 

Commissioner  Wallman,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  )anuary  24, 1997. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  97-2202  Filed  1-24-97;  12:27  pm] 
MLLMQ  COOE  SOIO-OI-M 


[RelMse  No.  34-38186;  File  No.  SR-DTC- 
96-21] 

Self-Regulatory  Organiiatlons;  The 
Depository  Trust  Company;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  the  Reversal  of 
Reclamations  by  Issuing  and  Paying 
Agents 

January  21, 1997. 

On  November  5, 1996.  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-96-21) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 


December  6, 1996.^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

I.  Description 

The  rule  change  offers  a  new  service 
that  will  allow  issuing  and  pajdng 
agents  ("IPA")  to  direct  DTC  to  reverse 
all  matched  reclamations  for  a  particular 
program  which  are  made  after  3:00  p.m. 
and  which  are  attributable  to  issuer 
failure.  Under  DTC's  money  market 
instruments  (">MMIs")  program,  IP  As  act 
as  agents  for  MMI  issuers.  As  such,  IP  As 
issue  MMIs  on  the  issuers'  behalf,  and 
DTC  automatically  processes  income 
and  maturity  payments  to  the  IP  As' 
accounts.  Both  the  credits  generated 
from  the  issuances  and  the  debits 
generated  from  income  and  maturity 
payments  are  netted  into  the  IPA's  DTC 
settlement  obligation. 

An  IPA  may  issue  MMIs  and  make 
periodic  payments  of  income, 
redemption,  or  other  proceeds  on  MMIs 
upon  presentment  throughout  the  day. 
An  IPA  is  able  to  reverse  issuances  and 
payments  for  a  particular  program  in  the 
event  of  an  issuer's  failure  by  giving 
notice  to  DTC  by  3:00  p.m.  of  the  IPA's 
refusal  to  pay.  This  reversal  mechanism 
is  designed  to  make  the  MMI  market 
more  efficient  by  allowing  IPAs  to  make 
issuances  and  {>ayments  du-oughout  the 
day  v\rith  respect  to  a  particular  MMI 
program  while  provi(ting  the  IPAs  with 
the  protection  of  being  able  to  reverse 
until  3:00  p.m.  these  issuances  and 
payments  m  the  event  that  it  becomes 
apparent  that  an  issuer  will  be  imable  to 
honor  its  obligation  imder  a  particular 
MMI  program.^  If  this  mech^iism  were 
not  in  place,  an  IPA  would  have  to  wait 
until  it  received  funds  from  an  issuer 
before  making  any  payments  to  avoid 
taking  the  credit  risk  and  being 
potentially  at  risk  for  the  funds  it  had 
distributed  throughout  the  day.  This 
process  permits  participants  having 
positions  in  the  MMIs  to  use  credits  for 
payments  on  the  MMIs  throughout  the 
day.* 

"To  facilitate  the  conversion  to  the 
same  day  funds  settlement  ("SDFS"), 
DTC  implemented  a  new  processing 
schedule.  As  part  of  the  new  processing 
schedule,  DTC  introduced  an  extended 


'  15  U.S.C.  78t(bHl). 


2  Securities  Exchange  Act  Release  No.  38007 
(December  2. 1996),  61  FR  64774. 

'The  refusal  to  pay  deadline  was  set  at  3:00  p.m. 
by  the  industry  during  the  period  when  deliveries 
of  MMb  were  made  physically. 

*  Currently,  throughout  the  processing  day  a 
participant  is  allowed  to  use  all  payment  credits  it 
has  received  that  day  in  connection  with  MMI 
programs,  other  than  the  single  largest  net  payment, 
in  order  to  meet  its  net  debit  cap  and  collateral 
monitor  requirements. 
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reclamation  period  that  allowed 
participants  to  reclaim  deliveries  [i.e., 
return  deliveries)  until  3:30  p.m.*  The 
reclamation  procedure  is  designed  to 
provide  the  recipient  of  a  delivery  with 
the  opportunity  to  reject  the  delivery. 

Prior  to  this  amenoment,  a  participant 
could  imwind  through  the  reclamation 
process  issuances  previously  made  by 
the  IPA  between  3:00  p.m.  and  3:30 
p.m.,  but  an  DPA  was  not  able  to  unwind 
after  3:00  p.m.  income  and  maturity 
payments  it  had  made.  The  rule  change 
extends  the  IPA's  refusal  to  pay 
opportunity  with  respect  to 
reclamations  made  to  its  account 
between  3:00  p.m.  and  the  end  of  the 
reclamation  period.  The  rule  change 
allows  IP  As  to  instruct  DTC  to  reverse 
those  declaims  that  are  processed  after 
3:00  p.m.  in  the  event  that  the  IPA 
believes  the  reclaims  are  associated  with 
the  issuer's  insolvency.  The  IPA  is  able 
to  request  the  reversal  of  these 
reclamations  by  giving  DTC  oral  notice 
within  fifteen  minutes  after  the  end  of 
the  reclamation  period.  Within  thirty 
minutes  after  the  end  of  the  reclamation 
period,  the  IPA  is  required  to  provided 
DTC  with  written  notice  of  the  basis  for 
which  DTC  could  treat  the  issuer  as 
insolvent  imder  its  rules.^  A  copy  of  the 


'  The  end  of  the  reclamation  period  is 
approximately  3:30,  but  this  deadline  may  vary 
slightly  depending  upon  the  timing  of  the  release 
of  other  DTC  controls. 

•DTC's  Rule  12  which  governs  insolvency 
provides:  "An  issuer  of  MM!  securities  subject  of 
any  transaction  in  the  MMI  Program  shall  be  treated 
by  [DTC)  in  all  respects  as  insolvent  in  the  event 
that  the  issuer  is  determined  to  be  insolvent  by  any 
agency  which  regulates  such  issuer  or  in  the  event 
of  the  entry  of  a  decree  or  order  by  a  court  having 
jurisdiction  in  the  premises  adjudging  the  issuer  a 
bankrupt  or  insolvent,  or  approving  as  properly 
filed  a  petition  seeking  reorganization,  arrangement, 
adjustment  or  composition  of  or  in  respect  of  the 
issuer  under  the  Federal  Bankruptcy  Code  or  any 
other  applicable  Federal  or  State  law  or  appointing 
a  receiver,  liquidator,  assignee,  trustee,  sequester  (or 
other  similar  oflicial)  of  the  issuer  or  of  any 
substantial  part  of  its  property,  or  ordering  the 
winding  up  or  liquidation  of  its  affairs  or  the 
institution  by  the  issuer  of  proceedings  to  be 
adjudicated  a  bankrupt  or  insolvent  or  the  consent 
by  it  to  the  institution  of  bankruptcy  or  insolvency 
proceedings  against  it,  or  the  filing  by  it  of  a 
f>etition  or  answer  or  consent  seeking 
reorganization  or  relief  under  the  Federal 
Bankruptcy  Code  or  any  other  applicable  Federal  or 
State  law,  or  the  consent  by  it  to  the  filing  of  any 
such  petition  or  to  the  appointment  of  a  receiver, 
liquidator,  assignee,  trustee,  sequester  (or  other 
similar  official)  of  the  issuer  or  of  any  substantial 
part  of  its  property,  or  the  admission  by  it  in  writing 
of  its  inability  to  pay  its  debts  generally  as  they 
become  due,  or  the  taking  of  corporate  action  by  the 
issuer  in  furtherance  of  any  such  action  and, 
notwithstanding  the  foregoing,  upon  the  filing  by 
the  issuer  of  a  petition  seeking  reorganization, 
arrangement,  adjustment  or  composition  of  or  in 
respect  of  the  issuer  under  the  Federal  Bankruptcy 
Code  or  any  other  applicable  Federal  or  State  law, 
or  the  filing  against  it  or  any  such  petition,  at  any 
time  IDTC)  receives  notice  thereof,  either  written  or 
oral  and  from  whatsoever  source  and,  without 


IPA's  written  notice  would  then  be 
provided  to  all  participants. 

n.  Discussion 

Section  17A(b)(3)(F)  provides  that  the 
rules  of  a  clearing  agency  must  be 
designed  to  assure  the  safeguarding  of 
secvuities  and  funds  which  are  in  tbe 
custody  or  control  of  the  clearing 
agency.'  The  Commission  believes  that 
the  rule  change  is  consistent  with  DTC's 
obligations  under  the  Act  because  it 
enables  IPAs  to  make  issuances  and 
payments  with  respect  to  a  particular 
MMI  program  throughout  the  day  while 
still  affording  the  IPAs  certain 
protections  in  the  event  of  an  issuer        * 
default.  By  extending  IPA's  ability  to 
reverse  payments  in  the  event  of  issuer 
default,  the  proposal  should  result  at  the 
end  of  the  day  in  a  decrease  in  the 
number  of  money  transfers  that  have 
been  made  to  participants  but  to  which 
the  participants  are  not  entitled  because 
of  issuer  defaults  while  still  providing 
for  credits  to  be  made  available  to 
participants  during  the  day.  As  a  result, 
the  proposal  should  help  facilitate  the 
clearance  and  settlement  of  securities 
transactions,  while  still  providing  for 
the  safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-21)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^garet  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-2011  Filed  l-27-«7;  8:45  am) 
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awaiting  any  further  adjudication,  consent  thereto, 
acceptance  or  approval  of  such  filing,  determines  to 
its  reasonable  satisEsction  that  such  has  occurred." 

'  15  U.S.C.  78q-l(b)(3)(F) 

•17CFR20O.3O-3(a)(12). 


[niHMB  No.  34-38188:  File  Na  8R-0CC- 
98-18] 

SeH-Raguiatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Rting  of  Proposed  Rule  Change  To 
(Revise  Rules  To  Include  Limited 
Cross-Guarantee  Agreements 

January  21, 1997. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on  ^ 
December  9, 1996.  The  Opticms  Clearing 
CorporaUon  ("OCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  proposed  rule  change. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  OOC's  by-laws  and 
rules  to  authorize  OCC  to  execute 
"limited  cross-guarantee  agreements" 
with  other  clearing  agencies. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  OCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  aad 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  revise  OCC's  by-laws  and 
rules  to  authorize  OCC  to  execute 
"Umited  cross-guarantee  agreements" 
with  other  clearing  agencies.  A  limited 
cross-guarantee  agreement  is  an 
agreement  between  two  or  more  clearing 
agencies  that  provides  that  if  the  parties 
to  the  agreement  must  Uquidate  the 
assets  of  an  entity  that  is  a  member  of 
two  or  more  of  the  agencies  ("common 
member")  and  at  least  one  of  the 
clearing  agencies  Uquidates  the  assets  of 


M5U.S.C.  78s(b)(l). 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  OOC. 
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the  common  member  in  its  control  to  a 
loss  and  at  least  one  liquidates  the 
assets  of  the  common  member  to  a  gain, 
each  clearing  agency  liquidating  to  a 
gain  will  m^e  the  excess  assets  of  the 
common  member  in  its  control  available 
to  each  clearing  agency  liquidating  to  a 
loss  up  to  the  amount  of  the  loss.  If  all 
of  the  parties  to  a  limited  cross- 
guarantee  agreement  liquidate  the  assets 
of  a  conunon  member  in  their  respective 
control  to  a  gain  or  if  all  liquidate  to  a 
loss,  the  agreement  provides  that  no 
assets  will  be  made  available  by  any 
party  to  the  agreement  to  any  other 
party.  The  cross-guaranties  established 
in  a  limited  cross-guarantee  agreement    4 
are  limited  in  the  sense  that  each  party 
to  the  agreement  guarantees  funds  to  the 
other  parties  only  if  it  liquidates  the 
assets  of  a  common  member  in  its 
control  to  a  net  gain  and  only  up  to  the 
amount  of  the  net  again. 

The  eRiect  of  a  limited  cross-guarantee 
agreement  is  to  enable  each  party  to  the 
agreement  to  have  recourse  to  the  assets 
of  a  defaulting  common  member  in  the 
control  of  the  other  parties  to  the 
agreement.  Therefore,  a  limited  cross- 
guarantee  agreement  should  reduce  the 
risk  of  each  of  the  clearing  agencies 
which  is  a  party  to  the  agreement 
because  a  defaulting  common  member 
may  have  positions  spread  across 
markets  in  such  a  manner  that  its  net 
asset  position  at  one  clearing  agency  is 
positive  even  though  its  net  asset 
position  at  another  clearing  agency  is 
negative. 

OCC  is  currently  pursuing  discussions 
of  the  terms  of  a  limited  cross-guarantee 
agreement  with  other  clearing  agencies. 
OCC  anticipates  that  it  will  be  filing 
with  the  Commission  one  or  more 
limited  cross-guarantee  agreements  to 
which  it  has  become  a  party  following 
the  conclusion  of  those  discussions. 

The  Commission  has  generally  stated 
its  support  of  the  use  of  limited  cross- 
guarantee  agreements  as  a  means  of 
reducing  the  exposure  of  clearing 
agencies  to  loss  as  a  result  of  the  default 
of  common  members.^  CX^C  proposes  to 
add  definitions  of  "common  member," 
"cross-guarantee  party,"  and  "limited 
cross-guarantee  agreement"  to  Article  I 
of  its  by-laws. 

OCC  pro(>oses  to  add  new  paragraph 
(i)  to  Section  5  of  Article  Vni  of  its  by- 
laws to  provide  expUcitly  that  OCC  may 


'  S«curities  Exchange  Act  Release  No.  37616 
(August  28. 1996).  61  FR  46887  (File  Nos.  SR- 
MBSCr;-96-02.  SR-GSCC-96-03.  snd  SR-ISCC- 
96-04)  (order  approving  proposed  rule  changes 
seeking  authority  to  enter  into  limited  cross- 
guaranty  agreements  filed  by  MBS  Clearing 
Corporation,  Government  Securities  Clearing 
Corporation  and  International  Securities  Clearing 
Corporation). 


use  the  clearing  fund  contributions  of  a 
clearing  member  to  satisfy  its  limited 
cross-guarantee  obligations  to  other 
clearing  agencies  with  respect  to  that 
clearing  member.  New  paragraph  (i) 
provides  that  the  amount  charged 
against  a  clearing  member's 
contributions  to  the  stock  clearing  fund 
and  non-equity  securities  clearing  fund 
will  be  in  proportion  to  the  clearing 
member's  contributions  to  the  stock 
clearing  fund  and  the  non-equity 
securities  clearing  fund  as  fixed  at  the 
time  of  the  suspension  of  the  clearing 
member.  New  paragraph  (i)  does  not 
provide  OCC  with  any  authority  to  use 
the  clearing  fund  contributions  of  other 
clearing  members  (i.e.,  other  than  the 
defaulting  clearing  member)  to  satisfy 
any  limited  cross-guarantee  obligation 
that  OCC  has  to  another  clearing  agency 
because  OCC  will  not  have  any 
obligation  pursuant  to  a  limited  cross- 
guarantee  agreement  which  could 
require  recourse  to  the  clearing  fund 
contributions  of  other  clearing  members. 

OCC  also  proposes  to  add  new 
paragraph  (j)  to  Section  5  of  Article  VIII 
of  its  by-laws  to  establish  a  rule  for 
allocating  funds  received  by  OCC 
pursuant  to  a  limited  cross-guarantee 
agreement  where  OCC  has  charged,  or 
will  charge,  the  stock  clearing  fund  and 
the  non-equity  securities  clearing  fund. 
The  new  paragraph  provides  that  the 
funds  will  be  credited  to  the  stock 
clearing  fimd  and  the  non-equity 
securities  clearing  fund  in  proportion  to 
the  computed  contributions  of  the 
suspended  clearing  member  to  the  two 
clearing  funds  as  fixed  at  the  time  of  the 
suspension  of  the  clearing  member.  If 
one  of  the  two  clearing  funds  is  made 
whole  then  the  remainder  of  the  funds 
will  be  credited  entirely  to  the  other 
clearing  fund. 

OCC  proposes  to  add  three  new 
interpretations  to  Article  VIII.  Section  5 
of  its  by-laws.  New  interpretation  .03 
states  explicitly  that  if  OCC  has  a 
deficiency  after  the  application  of  all 
available  funds  of  a  suspended  clearing 
member  and  if  (X)C  cannot  determine 
whether  or  in  what  amount  it  will  be 
entitled  to  receive  funds  fi'om  a  cross- 
guarantee  party  or  when  it  will  receive 
such  funds,  with  respect  to  the  clearing 
member,  OCC  may.  in  its  discretion, 
make  a  charge  against  other  clearing 
members;  contributions  to  the  stock 
clearing  fund  and/or  the  non-equity 
securities  clearing  fund.  New 
interpretation  .04  states  explicitly  that  if 
OCC  determines  that  it  is  likely  to 
receive  funds  from  a  cross-guarantee 
party  with  respect  to  the  clearing 
member,  OCC  may  in  anticipation  of 
receipt  of  the  funds  from  the  cross- 
guarantee  party,  forego  making  a  charge. 


or  make  a^reduced  charge  against  other 
clearing  members'  contributions  to  the 
stock  clearing  fund  and/or  the  non- 
equity securities  clearing  fund.  If  OCC 
does  not  receive  the  anticipated  funds 
or  receives  funds  in  a  smaller  amount 
than  anticipated,  OCC  may  make  a 
charge  or  an  additional  charge  against 
other  clearing  members'  contributions  to 
the  stock  clearing  fund  and/or  the  non- 
equity securities  clearing  fund.  New 
interpretation  .05  states  expUcitly  that  if 
OCC  were  ever  to  be  required  to  refunds 
funds  which  it  had  received  from  a 
cross-guarantee  party  back  to  the  cross- 
guarantee  party,  OCC  could  make  a 
charge  or  an  additional  charge  against 
other  clearing  members'  contributions  to 
the  stock  clearing  fund  and/or  the  non- 
equity securities  clearing  fund  to  make 
itself  whole.  The  charge  would  be  based 
on  the  other  clearing  members' 
computed  contributions  as  fixed  at  the 
time  of  the  refund  and  not  at  the  time 
of  the  suspension  of  the  clearing 
member. 

OCC  also  proposes  to  add  a  new 
paragraph  (d)  to  its  Rule  1104  to  state 
explicitly  that  OCC  may  use  any 
positive  balance  remaining  in  a  clearing 
member's  liquidating  settlement 
account  to  satisfy  any  obUgation  with 
respect  to  that  clearing  member  which 
OCC  may  have  to  any  other  clearing 
agency  pursuant  to  a  limited  cross- 
guarantee  agreement.  OCC  believes  the 
new  paragraph  is  needed  to  assure  that 
OCC's  use  of  the  assets  of  a  clearing 
member  in  this  manner  is  authorized  by 
OCC's  rules  because  Rule  1104(a)  states 
that  funds  of  a  suspended  clearing 
member  subject  to  OCC's  control  shall 
be  placed  in  the  clearing  member's 
liquidating  settlement  account  and  used 
"for  the  purposes  hereinafter  specified." 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder  because  the  proposal  assures 
the  safeguarding  of  securities  and  fimds 
in  its  custody  or  control  or  for  which 
OCC  is  responsible. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
material  impact  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  by  OCC 
with  respect  to  the  proposed  rule 
change,  an  none  have  been  received. 
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ni.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  (XIC  consents,  the 
Commission  will: 

(a)  By  order  approve  such  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ht)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be  ., 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies^f  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  File  No.  SR-OCC-96-18  and 
should  be  submitted  by  February  18, 
1997. 

For  the  Commisfion  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc  97-2012  Filed  1-27-97;  8:45  am] 
BN.LMO  CODE  Wie-OI-H 


SMALL  BUSINESS  ADMINISTRATION 

Tangent  Growth  Fund,  LP.  (License 
No.  09/09-0408);  Notice  of  Issuance  of 
a  Small  Business  Investment  Company 
License 

On  January  4, 1995,  an  application 
was  filed  by  Tangent  Growth  Fund,  LP., 


944  Market  Street,  Suite  800,  San 
Francisco,  California,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  C.F.R. 
107.102  (1996))  for  a  license  to  operate 
as  a  small  business  investment 
company. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/09/-0408  on 
January  10, 1997,  to  Tangent  Growth 
Fund,  L.P.  to  operate  as  a  small  business 
investment  company. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies] 

Dated:  January  21, 1997. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
|FR  Doc.  97-1957  Filed  1-27-97;  8:45  am) 

BILUNQ  COOC  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

White  House  Commission  on  Aviation 
Safety  and  Security;  Cancellation  of 
Meeting 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Cancellation  of  Meeting. 

SUMMARY:  The  White  House 
Commission  on  Aviation  Safety  and 
Security  has  canceled  its  meeting 
scheduled  for  Tuesday,  January  28, 
1997,  from  9:00  AM-12.-00  noon  and 
2:00  PM  to  5:00  PM.  It  will  be  set  for 
another  date  and  time,  and  notice  will 
be  given. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer,  Room  6210,  GSA  Headquarters, 
Asth  &  F  Streets.  NW,  Washington,  DC 
V0405;  telephone  202.501.3863; 
telecopier  202.501.6160. 

Issued  in  Washington,  DC.  on  January 
23, 1997. 
Nancy  E.  McFadden, 

General  Counsel,  Department  of 

Transportation. 

(FR  Doc.  97-2240  Filed  1-27-97;  8:45  am] 

BNOJNOCOOE  mn9-o-f 
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Office  of  the  Secretary 
[Docket  No.  OST-«7-20eSI 

Proposed  Policy  Encouraging 
Metropolitan  Planning  Organizations 
and  Airport  Operators  to  Cooperate  in 
Transportation  Planning 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Proposed  policy  statement. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  is  publishing  for 
comment  a  proposed  policy  statement 
regarding  the  need  for  coordination 
between  aviation  and  surface 
transportation  planning  efforts, 
particularly  between  airport  operators 
and  metropolitan  plaiming 
organizations,  with  emphasis  on 
urbanized  areas  over  one  milUon 
population  as  defined  by  the  latest 
Decennial  Census. 

There  are  a  number  of  concerns  and 
issues  shared  by  policy  makers 
responsible  for  airport  and  surface 
transportation  decision  making, 
including  the  need  to  plan  for  and 
develop  adequate  surface  transportation 
access  serving  airports.  This  poUcy 
addresses  the  need  to  enhance 
cooperation  across  transportation 
modes.  This  type  of  cooperation  is 
especially  important  because  planning 
requirements  for  the  individual 
transportation  modes  (highway,  transit, 
rail,  and  aviation]  are  contained  in 
separate  statutory  authority.  The  DOT 
believes  that  it  is  desirable  to  stimulate 
and  revitalize  the  cooperative 
relationship  between  airport  operators 
and  metropolitan  planning 
organizations  to  achieve  a  thoughtful 
and  carefully  coordinated  program  of 
intermodal  and  multimodal  system 
planning  and  development. 

This  proposed  policy  is  consistent 
with  the  statutory  policy  provisions 
guiding  the  Federal  airport 
improvement  program,  such  as 
encouraging  the  efficient  and  effective 
development  of  intermodal 
transp>ortation  systems.  49  U.S.C. 
47101(a)(5).  This  proposed  policy  also 
implements  the  statutory  policy 
directing  the  Department  to  integrate 
airport  improvement  planning  with 
intermodal  planning.  49  U.S.C. 
47101(g),  as  amended  by  section  141  of 
the  Federal  Aviation  Authorization  Act 
of  1996.  Pub.  L.  No.  104-264,  October 
9. 1996. 

DATES:  Comments  on  this  proposal 
should  be  received  by  March  31, 1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  Docket  No.  OST-97-2085, 
the  Docket  Clerk,  U.S.  Department  of 
Transportation,  Room  PL-401,  SVC- 
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121.30,  400  Seventh  Street.  S.W., 
Washington,  DC  20590.  AU  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  9:00  a.m.  and  5:00  p.m..  ET, 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notiHcation  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Carl  Swerdloff,  Office  of  Economics, 
^Office  of  the  Secretary,  at  (202)  366- 
5427.  DOT.  400  Seventh  Street,  SW.. 
Washington.  DC  20590;  or  Mr.  Larry 
Kieraan,  Office  of  Airport  Planning  and 
Programming.  FAA.  at  (202)  267-8784. 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Office  hours  are 
from  8:30  a.m.  to  5:00  p.m.  ET,  Monday 
through  Friday,  except  Federal  holidays. 

The  Propoeed  Policy  Statement 

The  DOT  proposes  to  adopt  a  new 
policy  encouraging  improved 
cooperation  between  metropolitan 
planning  organizations  and  airport 
operators  in  devising  realistic  plans  to 
address  transportation  issues  and  more 
effectively  integrate  airport  and  urban 
sur&ce  transportation  systems. 

Propoeed  Policy  Encouraging 
KfatoopoUtan  Planning  Oi^anizatioiis 
and  Airport  Operators  To  Cooperate  in 
Transportation  Planning 

Introduction 

DOT,  through  this  proposed  policy 
encourages  metropolitan  planning  ' 
organizations  and  airport  operators, 
especially  in  urbanized  areas  with  one 
million  population  or  more,  to 
cooperate  and  coordinate  on  a  wide 
range  of  transportation  issues.  This 
policy  will  improve  cooperation 
between  airport  and  metropolitan 
transportation  planning  and 
development  activities.  It  is  the 
expectation  of  the  United  States  DOT 
that  this  effort  will  identify  additional 
opportunities  for  intermodal  and 
multimodal  cooperation.  The  policy 
addresses  obstacles  to  the  effective 
integration  of  multimodal  issues  in 
metropolitan  transportation  planning. 
These  obstacles  have  developed  over 
time  and  are.  in  part,  the  unintended 
result  of  different  statutory  requirements 
for  transportation  planning  for  surface 
and  air  modes.  While  both  surface  and 
air  transpwtation  are  recognized  as 
having  a  major  influence  on  urban 
development,  metropolitan  planning 
organizations  have  taken  a  larger  role  in 
surface  transportation  planning  and 
have  concentrated  their  expertise  and 
resources  on  that  topic. 


DOT  recognizes  that  a  thoughtful 
program  of  airport  planning  and 
development  conducted  within  the 
context  of  the  metropolitan  planning 
framework  can  greatly  enhance  the  air 
transportation  potential  of  the  region, 
with  benefits  to  the  region  and  the 
nation.  DOT  wants  to  ensure  that 
surface  and  airport  planning  are 
mutually  supported  by  appropriate 
expertise. 

Several  factors  must  be  addressed  to 
encourage  participation  of  metropolitan 
planning  organizations  in  the  airport 
planning  process.  Adequate  staff  and 
budget  resources  must  be  available  to 
enable  metropolitan  planning 
organizations  to  make  competent 
assessments  of  the  airport  planning 
process,  especially  in  urbanized  areas  of 
one  million  population  and  greater. 
Full-time  professional  staff  with 
expertise  in  air  transportation  is 
desirable  in  transportation  planning 
agencies,  but  consultant  services  may  be 
an  acceptable  alternative.  Technical 
guidance  is  needed  to  provide  the 
context  for  metropolitan  planning 
within  the  framework  of  the  national 
airport  system  and  to  describe  the 
techniques  available  for  analyzing 
specialized  technical  issues  such  as 
aviation  activity  forecasting,  air 
transportation  demand  andysis, 
airspace  utilization,  environmental 
impact,  and  ground  access 
reqiiirements.  Airport  operatore  should 
have  major  input  to  the  planning 
process  if  it  is  to  be  well  informed  and 
effective. 

General  Planning  Principles 

1.  The  regional  airport  system  should 
be  planned  and  operated  to  provide  the 
public  with  the  safest  and  most  efficient 
air  transportation  service  possible  and 
to  ensure  adequate  capacity  to 
accommodate  current  and  forecast 
aviation  demand. 

2.  Airport  planning  and  development 
within  a  metropolitan  region  should  be 
conducted  in  cooperation  with  the 
metropolitan  transportation  planning 
process  to  ensure  the  best  use  of 
resources  compatible  with  land  use, 
general  development,  and  surface 
transportation  plans  for  the  region. 

3.  Metropolitan  planning 
organizations  should  develop  and 
maintain  organizational  capacity  in 
aviation  planning  including  forecasting, 
demand  analysis,  environmental    . 
impact,  ground  transportation 
requirements,  and  economic  impact 

4.  Airport  operators  should  be  active 
and  influential  participants  in  the 
metropolitan  transportation  planning 
process  through  such  mechanisms  as 
technical  advisory  conunittees  and 


metropolitan  planning  organization 
poUcy  boards  to  ensure  maximum 
consistency  between  surface  and 
aviation  plans. 

5.  Local  governments  and  airport 
operatore  are  encouraged  to  make 
optimal  use  of  existing  regional  airport 
and  aviation  facilities  and  capacity  in 
meeting  current  and  future  air 
transportation  demand,  and  to  plan  for 
additional  airport  and  aviation  facilities 
and  capacity  as.  when  and  where  future 
transportation  demand  warrants. 

Implementation 

The  DOT  proposes  to  implement  the 
proposed  policy  through  a  variety  of 
measures  to  encourage  metropolitan 
planning  organizations  to  become  more 
involved  with  aviation  issues. 

After  our  highest  priority  safety  and 
security  needs  have  been  met.  DOT  will 
give  a  high  priority  to  requests  for 
financial  aid  under  the  Airport 
Improvement  Program  to  enable 
metropolitan  planning  organizations, 
with  special  emphasis  on  urbanized 
areas  of  one  million  population  and 
greater,  to  develop,  retain,  and  apply 
aviation  planning  capabilities.  DOT  will 
develop  and  distribute  current  technical 
guidance  including  a  guide  for  planning 
metropolitan  and  regional  aviation 
systems  and  a  guide  for  planning 
surface  access  to  airports.  DOT  will 
consider  the  extent  to  which 
metropolitan  planning  organizations 
have  enhanced  their  capability  to 
analyze  aviation  issues  as  a  factor  in  the 
review  of  requests  for  financial  aid 
under  this  policy. 

8UPPt£MENTARY  INFORMATION: 

Request  for  Comments 

The  proposed  policy  anticipates  that 
the  potential  for  integrating 
metropolitan  airport  capacity  and 
service  with  other  modes  can  be  greatly 
enhanced  through  thoughtful  and  well 
coordinated  metropolitan  surface 
transportation  and  airport  planning. 
DOT  seeks  public  input  on  the 
following  issues  in  its  further 
consideration  of  this  proposal. 
— ^Will  this  goal  be  effectively  advanced 

by  this  proposal  or  are  adtUtional 
*  measures  necessary? 
— ^Are  incentives  needed  to  encourage 

metropolitan  planning  organizations 

to  develop  aviation  planning 

capability? 
— ^Is  additional  technical  gtiidance 

needed? 
— Are  the  financial  resoiuxss  now 

available  adequate  to  support  the 

desired  level  of  metropolitan  airport 

planning? 
— ^Are  institutional  changes  necessary  to 

expand  the  participation  of  airport 
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operators  in  the  metropolitan 
transportation  system  planning 
process?  If  so,  what  measures  are 
indicated,  who  should  initiate  and 
implement  them,  and  what  policies 
and  procedures  should  apply  to  their 
implementation? 
— ^What  actions  can  DOT  imdertake  to 
build  upon  this  initiative  to  further 
enhance  cooperation  between  airport 
and  surface  transportation  policy 
makers? 

Comments  on  these  and  other  aspects 
of  the  proposed  policy  are  welcome. 

Issued  in  Washington,  DC  on  January  21, 
1997. 

Fflderico  Pens, 
Secretary  of  Tmnsportation. 
[FR  Doc.  97-2020  Filed  1-27-97;  8:45  am] 
BNJJNQCOOE  4t10-e2-P 

Federal  Aviation  AdminlstFatk>n 

Executive  Commltlee  of  the  Aviation 
Rulemaking  Advisory  Commltlee; 
Meeting 

'  agency:  Federal  Aviation 
Administration  (FAAJ,  DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on 
February  12, 1997,  at  9:30  a.m.  Arrai^ 
for  oral  presentations  by  February  3, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Aerospace  Industries  Association  of 
America,  1250  Eye  Street,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Miss 
Jean  Casciano,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  (202) 
267-5075;  e-mail  Jean. 
Casciano8faa.dot.gov. 

SUPPI^MENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  11).  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  February  12, 
1997,  at  the  Aerospace  Industries 
Association  of  America,  1250  Eye  Street, 
NW.,  Washington,  DC,  9:30  a.m.  Tbe 
agenda  will  include: 

•  Approval  for  formal  legal  review  of  a 
proposed  advisory  circular  by  tbe  Digital 
Information  Working  Group  on  a  Use  of 
Digital  Systems  for  Direct  Access  and 
Interchange  of  Technical  Data. 


•  Update  on  the  status  of  action  items 
resulting  from  visits  to  FAA  Certification 
Directories. 

Attendance  is  open  to  the  interested 
pubUc  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  February  2, 1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 

A  copy  of  the  proposed  AC  that  will 
be  the  subject  of  the  Digital  Information 
Working  Group's  briefing  may  be 
obtained  by  contacting  the  individual 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Washington,  DC,  on  January  22. 
1997. 

Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc  97-2023  Filed  1-27-97;  8:45  am] 
BNJJNQ  0006  4S10-0S-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  ttte 
Currency 

Propoaed  Collection;  Comment 
Requeat 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportimity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  OCC  is 
soUdting  comments  concerning  an 
information  collection  titled  (MA) — 
Government  and  Mimicipal  Securities 
Brokers  and  Dealers  Registration  and 
Withdrawal. 

DATES:  Written  comments  should  be 
submitted  by  March  31, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  the  Communications  Division, 
Attention:  1557-0184,  Third  Floor, 


Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW, 
Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTSeOCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting  Jessie  Gates  or  Dioime 
Walsh,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
0184],  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street.  SW, 
Washington.  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Title:  (MA)— Government  and 
Mtmicipal  Securities  Brokers  and 
Dealers  Registration  and  Withdrawal. 

OhW  Number:  1557-0184. 

Form  Number:  MSD.  MSD-W.  MSD- 
4.  MSD-5.  G-FIN,  and  G-FIN-W. 

Abstract:  This  information  collection 
is  required  to  satisfy  the  requirements  of 
the  Securities  Act  Amendments  of  1975 
and  the  Government  Securities  Act  of 
1986  which  requires  that  any  national 
bank  that  acts  as  a  government 
securities  broker/dealer  or  a  municipal 
seciuities  dealer  notify  the  OCC  of  its 
broker/dealer  activities.  The  OCC  uses 
this  information  to  determine  which 
national  banks  are  government  and 
mimicipal  securities  broker/dealers  and 
to  monitor  institutions  entry  into  and 
exit  bom  government  and  municipal 
securities  broker/dealer  activities.  The 
OCC  also  uses  the  information  in 
plaiming  bank  examinations. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  100. 

Total  Annual  Responses:  3,080. 

Frequency  of  Response:  Occasional. 

Tofa7  Annual  Burden  Hours:  2.706. 
COMMENTS:  Comments  submitted  in 
response  to  this  notice  will  be 
siumnarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubUc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quaUty, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
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through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
tedmology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  opwation,  maintenance, 
and  purchase  of  services  to  provide 
infannation. 

Dated:  January  22. 1997. 
Karvn  Solonum, 

Director,  Legidative  6r  Regulatory  Activities 
Division. 

(FR  Doc  97-1974  Piled  1-27-47;  8:45  am] 
I  COM  4tl»->l-f] 


Customs  Service 

Application  for  Recordation  of  Trade 
rnmei   pnase  n 

action:  Notice  of  Application  for 
Recordation  of  Trade  Name. 


SUMMARY:  Application  has  been  filed 
pursuant  to  §  133.12,  Customs 
Regulations  (19  CFR  133.12),  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  "Phase  II." 
used  by  Phase  II  Machine  and  Tool.  Inc.. 
a  corporation  organized  under  the  laws 
of  the  State  of  New  Jersey,  located  at  14 
Caesar  Place,  Moonachie,  New  Jersey 
07074. 

The  application  states  that  the  trade 
name  is  used  in  connection  with 
advertising,  business  cards,  stationery. 
The  merchandise  is  manufactured  all 
over  the  world,  but  primarily  Asia. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 


taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  March  31. 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service. 
Attention:  Intellectual  Property  Rights 
Branch.  1301  Constitution  Avenue,  NW. 
(Franklin  Court).  Washington.  D.C. 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Oelois  P.  Johnson.  Intellectual  Property 
Rights  Branch,  1301  Constitution 
Avenue.  NW.  (Franklin  Court), 
Washington  D.C.  20229  (202-482-6960). 

Dated:  January  23, 1997. 
Joiin  F.  Atwood. 

Qiief.  Intellectual  Property  Rights  Rranch. 
(FR  Doc.  97-2021  Filed  1-27-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49CFRPart373 

[FHWA  Dodvt  Na  MC-M-49t| 

raN  212S-AE00 

General  Jurisdiction  Over  Freigiit 
FofMrarder  Sendee 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

SUMMARY:  This  NPRM  proposes  changes 
to  existing  regulations  regarding  the 
issuance  of  bills  of  lading  by  freight 
forwarders  and  also  gives  notice  of  the 
FHWA's  general  jurisdiction  over  all 
segments  of  the  freight  forwarding 
industry  (not  just  household  goods 
freight  forwarders],  in  accordance  with 
the  ICC  Termination  Act  of  1995 
(ICCTA).  Public  Law  104-88, 109  Stat. 
803.  Before  the  ICCTA  became  effective 
on  January  1, 1996,  the  former  Interstate 
Commerce  Commission  (ICC)  had  both 
general  and  licensing  jurisdiction  over 
household  goods  freight  forwarders 
only,  because  the  non-household  goods 
segment  of  the  freight  forwarding 
industry  had  been  substantially 
deregulated  in  1985.  The  ICCTA 
abolished  the  ICC  and  gave  the 
Secretary  of  Transportation  (Secretary) 
general  jurisdiction  over  all  freight 
forwarder  service,  requiring  freight 
forwarders  to  register  with  the  Secretary 
to  provide  the  transportation  or  service 
they  seek  to  provide.  The  Secretary  has 
delegated  this  authority  over  all  freight 
forwarder  service  to  the  FHWA.  This 
NPRM  proposes  to  amend  49  CFR 
373.201,  which  governs  the  issuance  of 
bills  of  lading  by  household  goods 
freight  forwarders,  by  expanding  its 
coverage  to  include  the  non-household 
goods  segment  of  the  freight  forwarder 
industry. 

DATES:  Comments  should  be  received  no 
later  than  March  31, 1997. 
AOOAESSES:  Written,  signed  comments 
should  be  sent  to:  Docket  Clerk,  Attn.: 
FHWA  Docket  No.  MC-96-43,  Federal 
Highway  Administration,  Department  of 
Transportation,  Room  4232,  400 
Seventh  Street,  SW..  Washington,  D.C. 
20590.  Persons  who  require 
acknowledgment  of  the  receipt  of  their 
comments  must  enclose  a  stamped,  self- 
addressed  postcard.  Comments  may  be 
reviewed  at  the  above  address  frtim  8:30 
a.m.  through  3:30  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  MFORMATKM  CONTACT:  For 
information  regarding  rulemaking  and 


operational  issues:  Larry  Minor,  OfBce 
of  Motor  Carrier  Research  and 
Standards,  (202)  366-4012;  and /or 
information  regarding  legal  issues: 
Michael  Falk.  Office  of  the  Chief 
Counsel.  (202)  366-1384.  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  D.C.  20590. 
SUPPI.EMENTARY  INFORMATION:  The 
FHWA  has  general  jurisdiction  over 
freight  forwarder  service  as  mandated 
by  Congress  in  section  103  of  the 
ICCTA.  49  U.S.C.  13531.  The  ICCTA 
abolished  the  Interstate  Commerce 
Commission  (ICC),  eliminated 
unnecessary  ICC  regulatory  functions, 
and  transferred  certain  remaining 
functions  to  DOT.  Prior  to  die  ICC's 
termination,  however,  it  had  general 
and  licensing  jurisdiction  over 
household  goods  freight  forwarders 
only,  pursuant  to  former  49  U.S.C. 
10561  and  10923.  The  Surface  Freight 
Forwarder  Deregulation  Act  of  1986, 
Public  Law  99-521, 100  Stat.  2993 
(1986),  enacted  on  October  22, 1986 
(Deregulation  Act)  redefined  and 
limited,  for  the  most  part,  the  regulated 
forwarding  industry  to  household  goods 
freight  forwarders. 

The  ICCTA.  at  49  U.S.C.  13531. 
expands  the  jurisdiction  of  former  49 
U.S.C.  10561  and  gives  the  Secretary 
general  jurisdiction  over  all  service  that 
a  freight  forwarder  undertakes  or  is 
authorized  to  provide.  The  ICCTA  also 
expands  former  49  U.S.C.  10923  to 
require  the  Secretary  to  register  all 
freight  forwarders  for  transportation  or 
service  they  seek  to  provide  under  49 
U.S.C.  13903.  Under  the  ICCTA,  at  49 
U.S.C.  13901-13905,  Congress 
established  a  registration  system,  to 
replace  the  former  ICC  licensing  system, 
requiring  all  for-hire  motor  property  and 
passenger  carriers,  property  brokers,  and 
freight  forwarders  to  register  with  the 
Secretary  to  provide  such  transportation 
or  service.  Accordingly,  these  new 
registration  provisions  of  the  ICCTA 
embrace  both  forwarders  of  non- 
household  goods  and  household  goods. 

The  purpose  of  this  dociunent  is  to 
propose  changes  to  existing  regidations 
to  comport  with  statutory  requirements, 
give  notice  of  the  FHWA's  general 
jurisdiction  over  all  freight  forwarders 
(not  just  household  goods  freight 
forwarders),  clarify  the  FHWA's 
jurisdiction  over  freight  forwarder 
service  in  other  areas,  and  provide 
guidance  to  freight  forwarders  about 
how  to  register  with  FHWA. 

The  only  regulatory  change  proposed 
by  FHWA  in  this  document  is  the 
revision  of  49'CFR  373.201,  entitled 
Bills  of  Lading  for  Freight  Forwarders, 


to  include  within  its  scope  the  non- 
household  goods  segment  of  the  freight 
forwarding  industry.  The  proposed 
revision  is  consistent  with  the  FHWA's 
new  statutory  jurisdiction,  as  well  as 
with  the  bill  of  lading  requirements 
imposed  on  all  freight  forwarders  by  49 
U.S.C.  14706(a)(2)  and  its  predecessor 
provision  49  U.S.C.  11707(a).  At  this 
time,  no  further  amendments  or  changes 
are  deemed  necessary  to  the  former  ICC 
regulations  involving  freight  forwarders 
[aside  bom  the  amendments  that  will  be 
made  in  separate  FHWA  rulemaking 
proceedings  involving  registration, 
insurance,  and  designation  of  process 
agent  requirements]  to  make  them 
consistent  with  the  provisions  of  the 
ICCTA. 

Background 

CurrenUy,  there  are  approximately 
817  active  surface  freight  forwarders  on 
file  at  the  FHWA.  The  term  "freight 
forwarder"  means  a  person  holding 
itself  out  to  the  general  public  to 
provide  transportation  of  property  for 
compensation  and  in  the  ordinary 
course  of  its  business — (A)  assembles 
and  consolidates,  or  provides  for 
assembling  and  consolidating, 
shipments  and  performs  or  provides  for 
break-bulk  and  distribution  operations 
of  the  shipments:  (B)  assumes 
responsibility  for  the  transportation 
fit)m  the  place  of  receipt  to  the  place  of 
destination;  and  (C)  uses  for  any  part  of 
the  transportation  a  carrier  subject  to 
jurisdiction  imder  section  103  of  the 
ICCTA,  part  B  of  subtiUe  IV  of  title  49, 
U.S.C.  Tlie  term,  however,  does  not 
include  a  person  using  transportation  of 
an  air  carrier.  49  U.S.C.  13102(8).  A 
freight  forwarder  is  also  not  a  pipeline, 
rail,  motor,  or  water  carrier. 

Freight  forwarders  were  initially 
regulated  by  the  ICC  in  1942,  and 
remained  subject  to  virtually  the  same 
regulatory  requirements  until  1986.  The 
ICC  regulated  surface  freight  forwarders 
in  five  major  areas:  Entry,  ratemaking, 
insurance  and  liability  matters, 
ownership  and  control,  and  Federal- 
State  relations.  Congress  believed  that 
these  regulatory  constraints  prevented 
freight  forwarders  from  responding 
efficienUy  and  competitively  to 
changing  market  conditions,  especially 
when  their  competitors  and  the 
underlying  transportation  modes  they 
use  had  been  substantially  deregulated. 
These  concerns  resulted  in  the 
enactment  of  the  DeregiUation  Act. 

The  Surface  Freight  Forwarder 
Deregulation  Act  of  1986 

This  legislation  substantially 
deregulated  the  general  commodities 
segment  of  the  siirface  freight 
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forwarding  industry,  but  did  not 
deregulate  freight  forwarders  that  dealt 
with  household  goods.  In  1986,  the  year 
the  Deregulation  Act  was  passed,  there 
were  approximately  660  surface  freight 
forwarders  operating  in  the  United 
States  (590  non-household  goods  freight 
forwarders  and  70  household  goods 
freight  forwarders). 

Most  of  the  regulatory  constraints 
placed  on  general  commodity  freight 
forwarders,  such  as  ICC  entry  and  rate 
regulation,  antitrust  immunity  for 
coUective  ratemaking  activities,  and  the 
prohibition  against  the  ownership  of  a 
rail,  motor,  or  water  carrier  were 
removed  by  the  Deregulation  Act.  The 
Deregulation  Act  also  added  a  new 
subsection  Cg)  to  former  49  U.S.C.  11501 
(49  U.S.C.  14501  under  the  ICCTA),  that 
precluded  a  State  from  enacting  or 
enforcing  any  law  or  regulation  relating 
to  the  interstate  rates,  routes,  or  services 
of  any  general  commodity  freight 
forwarder. 

Hie  Deregulation  Act  retained  Federal 
regulation  over  all  surface  freight 
forwarders  with  respect  to  cargo  liability 
and  claims  settlement  procedures.  The 
provisions  of  the  so-called  Carmack 
amendment  at  former  49  U.S.C.  11707(a) 
remained  imchanged  following  the 
Deregulation  Act  and  applied  to  all 
freight  forwarders  to  ensure  that  they 
were  responsible  for  any  loss  or  damage 
to  the  caigo  they  handle. 

Pursuant  to  tne  legislative  action 
taken  in  the  Dereg\ilation  Act,  the  ICC 
instituted  a  rulemaking  proceeding  and 
made  minor  revisions  in  the  Code  of 
Federal  Regiilations  to  exclude  all 
freight  forwarders,  except  household 
goods  freight  forwarders,  frnm  the  scope 
of  most  KX  rules.  Regulation  of 
Household  Goods  Freight  Forwarders 
Under  the  Surface  Freight  Forwarder 
Deregulation  Act  of  1986.  3  I.C.C.  2d 
162  (1986)  [Ex  Parte  No.  MC-184). 
Congress  subsequently  passed 
additional  legislation  to  further  ease 
entry,  rate,  and  tariff  requirements  on 
motor  carriers  and  household  goods 
freight  forwarders.  Such  legislation 
included  the  Negotiated  Rates  Act  of 
1993  (Pub.  L.  103-180, 107  Stat.  2044) 
enacted  to  handle  the  on-going 
undercharge  crisis,  and  the  Trucking 
Industry  Regulatory  Reform  Act  of  1994 
(TIRRA)  (Pub.  L.  103-311,  Title  n,  108 
Stat.  1683)  which  eliminated  tariff  filing 
requirements  for  individually 
determined  rates. 

After  the  Deregulation  Act's  effective 
date  of  December  21, 1986,  non- 
household  goods  freight  forwarders  no 
longer  had  to  apply  for  licensing 
authority  fix)m  the  ICC.  From  1987  to 
1994,  the  ICC  granted,  on  the  average, 
approximately  100  permits  to  household 


goods  freight  forwarders  during  any 
given  fiscal  year.  Prior  to  the  ICC's 
termination  in  1995,  the  ICC  regulated 
approximately  720  household  goods 
freight  forwarders. 

The  ICC  Termination  Act  of  1995 

As  noted  above,  49  U.S.C.  13531 
provides  the  Secretary  with  general 
jurisdiction  over  frei^t  forwarder 
service.  Section  13531  is  derived  &t>m 
the  provisions  of  former  49  U.S.C. 
10561.  which  extended  jurisdiction  to 
freight  forwarders  of  household  goods 
only.  Section  13531  extends  this 
jurisdiction  to  include  all  segments  of 
the  surface  freight  forwarding  industry. 

Under  the  ICCTA,  former  49  U.S.C. 
10923,  which  authorized  the  ICC  to 
license  household  goods  freight 
forwarders,  was  repealed  and  a  new 
provision,  49  U.S.C.  13903,  was  enacted 
requiring  that  all  freight  forwarders,  not 
just  household  goods  freight  forwarders, 
register  with  the  Secretary.  Accordingly, 
the  registration  process  is  a  prerequisite 
imder  the  ICCTA  to  operate  as  a  freight 
forwarder.  Registration  will  require  a 
showing  that  registrants  are  "fit,  willing, 
and  able"  to  provide  service,  and  meet 
insurance,  safety  fitness,  and  other 
requirements.  If  a  freight  forwarder 
desires  to  operate  as  a  canier  for  the 
entire  move,  the  freight  forwarder  must 
also  be  registered  as  a  carrier.  49  U.S.C. 
13902.  Rules  implementing  the  FHWA's 
freight  forwarder  registraticm  process, 
including  the  required  insurance  and 
seciuity  needed  under  the  ICCTA,  will 
be  promulgated  in  other  proceedings. 

The  legislative  history  indicates  that 
these  changes  were  made  because 
Congress  believed  that  all  freight 
forwarders  act  as  carriers  in  the 
assembling  and  delivery  of  shipments, 
and  both  forwarders  of  non-household 
goods  and  household  goods  should  be 
subject  to  the  registration  requirements 
to  ensure  that  they  are  fit  to  operate  and 
are  insured.  However,  Congress  was 
clear  that,  aside  from  the  registration 
reqiiirement,  it  did  not  intend  to  impose 
additional  regulatory  requirements  on 
non-household  goods  freight  forwarders. 
ICC  Sunset  Act  of  1995,  S.  Rep.  No.  176, 
104th  Cong.,  1st  sess.  42  and  45  (1995). 

Presiunably  this  registration-only 
approach  to  the  forwarding  of  non- 
household  goods  was  taken  so  as  not  to 
frustrate  the  congressional  goal  of  the 
Deregulation  Act  to  reduce  the 
regulatory  burden  on  the  non-household 
goods  segment  of  the  motor  carrier 
industry.  By  requiring  all  freight 
forwarders  to  register,  however,  the 
FHWA  will  be  permitted  to  implement 
the  new  statutorily  mandated 
registration  system  consistently  and 


fairly  among  all  segments  of  the  freight 
forwarding  industry. 

Accordmgly.  the  FHWA  advises  all 
non-household  goods  freight  forwarders, 
including  those  that  previously  held  ICC 
authority  mooted  by  the  Deregulation 
Act  or  those  previously  issued  ICC 
authority  restricted  to  forwarding 
household  goods,  that  they  are  required 
to  register  with  the  FHWA  in  order  to 
operate  in  interstate  commerce. 

Until  the  FHWA  adopts  regulations  to 
replace  the  old  licensing  system  that 
was  previously  adnunisteied  by  the  ICC, 
the  FHWA  has  been  processing 
registration  requests  submitted  by 
freight  forwarders  generally  imder  the 
licensing  regulations  at  49  CFR  Part  365 
and  using  ICC  application  forms  with 
minimal  revisions  to  reflect  the  ICCTA 's 
jurisdictional  changes.  The  FHWA's 
processing  approadi  to  the  ICCTA's  new 
registration  requirement  is  consistent 
with  section  204  of  the  ICCTA,  Savings 
Provisions,  which  provides  that  all  legal 
documents  of  the  ICC  that  were  issued^^ 
or  granted  by  an  official  authorized  to 
effect  such  document  shall  continue  in 
efEect  beyond  the  transfer  of  any 
function  from  the  ICC  to  DOT.  See 
Continuation  of  the  Effectiveness  of 
Interstate  Commerce  Commission  Legal 
Documents,  61  FR  14372  (April  1, 
1996),  where  the  FHWA  has  adopted  all 
ICC  regulations,  decisions,  and  orders 
until  such  time  as  changes  are 
warranted.  Accordingly,  the  FHWA  will 
continue  to  process  registration  requests 
in  the  manner  noted  above  imtil  the 
FHWA  implements  appropriate  changes 
to  conform  with  the  registration  system 
estabUshed  by  Congress  on  January  1, 
1996. 

Persons  requesting  appUcations  and 
seeking  information  about  the 
registration  process  should  direct  their 
inquiries  to  the  Office  of  Motor  Carriers 
Licensing  and  Insiuance  Staff,  Federal 
Highway  Administration,  400  Virginia 
Avenue  SW..  Suite  600,  Washington,  DC 
20024,  telephone  (202)  358-7046. 

Applications  which  include 
registration  fees  should  be  sent  to 
FHWA/OMC/HIA30,  P.O.  Box  100147, 
Atlanta,  GA  30384-0147.  Applications 
sent  via  express  mail  only  should  be 
addressed  to  FHWA/OMC/HIA30,  c/o 
Nations  Bank  Wholesale,  Lockbox 
#  100147,  6000  Feldwood  Road,  3rd 
Floor  East,  College  Park.  GA  30349, 
Attn:  Linda  Thomas.  Ms.  Thomas' 
telephone  niunber  is  707-774-6443. 

Proposed  Amendments 

As  noted  above,  pursuant  to 
congressional  action  taken  in  the 
Deregulation  Act  of  1986,  most  of  the 
prior  regulatory  constraints  placed  on 
general  commodity  freight  forwarders 
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were  removed.  In  response  to  that 
legislation,  the  former  ICC  instituted  its 
Ex  Parte  No.  MC-184  proceeding  noted 
above,  to  adopt  ministerial  revisions 
excluding  all  freight  forwarders,  except 
household  goods  freight  forwarders, 
bom  the  scope  of  most  of  its  regulations. 
In  that  proceeding  it  was  stated  that  49 
CFR  Parts  1005  and  1081  [the  latter  now 
redesignated  as  49  CFR  Part  373, 
subpart  B]  would  not  be  revised  to 
exclude  general  commodity  freight 
forwarders  from  their  scope  because: 

They  relate  to  some  extent  to  the  Cannack 
liability  provisions  that  are  retained  under  49 
U.S.C  11707  for  all  freight  forwarders.  Part 
1005  sets  forth  procedures  that  regulated 
carriers  and  freight  forwarders  must  follow  in 
investigating  cargo  loss  and  damage  claims, 
although  the  actual  settlement  of  claims  by 
carriers  under  these  rules  is  voluntary.  Part 
[373]  sets  forth  requirements  that  freight 
forwarders  must  follow  in  issuing  bills  of 
lading.  The  Carmack  amendment  requires  all 
carriers  and  fr«ight  forwarders  to  issue  bills 
of  lading  for  property  they  receive.  49  U.S.C 
$11707(al(l].  and  is  central  to  its  liabiUty 
provisions.  Accordingly,  wre  will  separately 
consider  what  changes,  if  any,  should  be 
made  to  Parts  1005  and  [373]  to  comport  with 
the  legislation  in  the  near  future.  3  I.CC  2d 
162  at  166  (1966). 

In  1989,  the  ICC  issued  a  notice  of 
proposed  rulemaking  in  Ex  Parte  No.  55 
(Sub-No.  73),  Practice  and  Procedure— 
h4isceUaneous  Amendments — Revisions 
(not  printed)  served  October  10, 1989, 
and  published  on  October  11, 1989,  in 
the  Federal  Register  (54  FR  41643) 
(Revisions).  Revisions  to  24  parts  of  title 
49.  Code  of  Federal  Regulations, 
including  Part  373,  were  proposed.  The 
ICC  stated  that  this  action  was  taken  to 
streamline  and  update  its  regulations, 
and  make  the  rules  more 
understandable  and  easier  to  use.  The 
ICC  also  stated  that  because  most  of  the 
revisions  involved  editing  to  remove 
obsolete,  unnecessary,  or  redundant 
material  from  regulations,  the  required 
changes  would  not  be  detailed  in  that 
proceeding. 

The  appendix  to  the  notice  of     ' 
proposed  rulemaking  in  Revisions 
shows  that  the  proposed  change  to  Part 
373.  subpart  B  involved  removing  non- 
household  goods  freight  forwarders 
from  its  scope,  thus  requiring  only 
household  goods  freight  forwarders  to 
issue  bills  of  lading.  Although  some  of 
the  more  significant  changes  were 
discussed  in  the  proposed  rulemaking, 
that  notice  lacks  any  discussion  of  why 
the  ICC  proposed  amendments  to  Part 
373,  subpart  B.  The  final  rule  is  also 
silent  as  to  why  non-household  goods 
freight  forwarders  were  excluded  frtim 
the  scope  of  Part  373,  subpart  B. 
Practice  and  Procedure — Misc. 


Amendments — Revisions.  6 1.C.C.2d  587 
(1990). 

Because  Part  373,  subpart  B  existed 
prior  to  the  ICCTA,  the  FHWA  is  now 
reviewing  this  provision  in  light  of  49 
U.S.C.  13531,  which  provides  the 
Secretary  with  general  jurisdiction  over 
all  freight  forwarder  service.  As  noted 
above.  Part  373  relates  to  the  Carmack 
liability  provisions  that  are  retained 
under  49  U.S.C.  14706  of  the  ICCTA 
(former  49  U.S.C.  11707).  Section  11707 
stated  that  all  motor  carriers  and  freight 
forwarders  subject  to  the  Secretary's 
jurisdiction  shall  issue  a  receipt  or  bill 
of  lading  for  property  received  for 
transportation.  In  spite  of  this 
requirement,  following  the  ICC's  1990 
decision  in  Revisions,  the  ICC's 
regulations  governing  the  issuance  of 
receipts  and  bills  of  lading  applied  to 
motor  carriers  and  household  goods 
freight  forwarders,  but  not  to  non- 
household  goods  freight  forwarders.  We 
cannot  speculate  as  to  why  the  ICC 
removed  non-household  goods  fireight 
forwarders  from  49  CFR  373.201  in 
apparent  contradiction  to  that  agency's 
recognition,  in  its  Ex  Parte  No.  MC-184 
proceeding,  that  the  Deregulation  Act 
did  not  alter  the  Carmack  amendment's 
liability  and  bill  of  lading  requirements 
with  respect  to  freight  forwarders. 

It  is  clear  bom  the  statutory  provision 
at  49  U.S.C.  14706  that  freight 
forwarders  are  still  required  to  issue 
receipts  or  bills  of  lading  for  property 
they  transport.  A  receipt  and  bill  of 
lading  are  not  synonymous.  A  bill  of 
lading  is  the  more  inclusive  document. 
The  bill  of  lading  is  a  receipt  for  the 
property,  a  contract  of  carriage,  and 
dociunentary  evidence  of  title  to  the 
property. 

As  a  receipt  for  the  goods,  the  bill  of 
lading  recites  the  place  and  date  of 
shipment,  describes  the  goods,  their 
quantity,  weight,  dimensions, 
identification  marks,  condition,  etc., 
and  sometimes  their  quality  and  value. 
As  a  contract,  the  bill  names  the 
contracting  parties,  specifies  the  rate  or 
charge  for  transportation,  and  sets  forth 
the  agreement  and  stipulations  with 
respect  to  the  limitations  of  the  carrier's 
common-law  Uability  in  the  case  of  loss 
or  injury  to  the  goods  and  other 
obligations  assumed  by  the  parties  or  to 
matters  agreed  upon  between  them. 
That  part  of  the  bill  which  constitutes 
a  receipt  may  be  treated  as  distinct  bom 
the  part  incorporating  the  contractual 
terms.  Bills  of  Lading.  52  I.CC.  671, 
citing  Porter,  Law  of  Bills  of  Lading, 
section  14. 

The  bill  of  lading  provisions  were 
implemented  in  order  for  the  parties  to 
make  a  prima  facie  case  against  carriers 
and  freight  forwarders  under  the 


Carmack  Amendment.  A  bill  of  lading 
provides  evidence  that  goods  were 
delivered  to  the  carrier  or  freight 
forwarder  in  good  condition  prior  to 
shipment,  or  that  cargo  on  arrived  was 
in  damaged  condition.  If  goods  are 
damaged,  the  freight  bill  or  bill  of  lading 
can  specify  the  monetary  loss  to  cargo 
resulting  from  such  damage. 

In  the  past,  the  former  ICC  prescribed 
the  proper  form  and  contents  of  receipts 
and  bills  of  lading  to  be  issued  by 
common  carriers  of  property  and  freight 
forwarders  in  compliance  with  the 
statute  to  ensure  that  they  convey 
necessary  and  essential  information. 

Potential  Impact/Cost  of  Proposed  Rule 

The  law  has  long  required  that  all 
carriers  and  freight  forwarders  shall 
issue  receipts  or  bills  of  lading  covering 
freight  received  for  transportation.  A  bill 
of  lading  is  a  document -that  lies  at  the 
heart  of  every  transportation 
transaction.  It  is  a  receipt  for  the 
merchandise  and  a  contract  to  transport 
and  deliver  the  merchandise.  Thus,  a 
bill  of  lading  is  a  bilateral  agreement 
where  both  sides  make  guarantees. 
Shippers  agree  to  tender  certain  freight, 
and  carriers  and  freight  forwarders  agree 
to  price  and  service  options.  Presumably 
most,  if  not  all,  freight  forwarders  have 
been  issuing  bills  of  lading  in  the 
normal  course  of  doing  business. 

By  including  non-household  goods 
freight  forwarders  within  its  scope,  the 
revised  rule  will  help  to  ensure  that  all 
parties  to  a  transaction  are  aware  of 
their  shipping  arrangement,  as  well  as 
the  condition  of  the  cargo  at  the  time  it 
is  tendered  to  a  motor  carrier  for  line- 
haul  transportation.  The  rule  change 
will  benefit  both  freight  forwarders  and 
their  customers  alike  because  it  could 
limit  loss  and  damage  claims.  Moreover, 
no  freight  forwarder  will  be  put  at  an 
competitive  disadvantage.  The  proposed 
rule  change  will  provide  all  freight 
forwarders  and  their  customers  with 
actual  knowledge  of  their  transportation 
transaction.  It  will  also  avoid 
uncertainty  over  which  freight 
forwarders  are  required  to  Issue  receipts 
or  bills  of  lading  for  property  they 
accept  for  transportion  in  interstate 
commerce. 

Ilie  FHWA  anticipates  that  this 
revision  will  have  no  substantial 
economic  impact  on  the  non-household 
goods  freight  forwarder  industry  as  a 
whole,  the  public,  or  on  a  substantial 
number  of  small  entities.  The  proposed 
revision  merely  includes  the  non- 
household  goods  freight  forwarder 
segment  of  the  industry  within  the 
scope  of  the  bill  of  lading  provisions. 
The  household  goods  frei^t  forwarding 
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segment  of  the  industry  is  already 
subject  to  this  requirement. 

To  the  extent  that  the  non-household 
goods  segment  of  the  forwarding 
industry  will  now  be  required  to  comply 
with  49  CFR  Part  373.  the  FHWA  does 
not  anticipate  that  the  burden,  total 
time,  effort  or  financial  resources 
expended  will  be  substantial.  As  noted 
above,  in  1986,  there  were  590  non- 
household  goods  height  forwarders  and 
70  household  goods  freight  forwarders, 
a  ratio  of  8.4  to  1.  Nine  years  later.  In 
1995.  there  were  approximately  720 
household  goods  freight  forwarders. 
Assiuning  the  same  8.4  to  1  ratio  holds 
today,  there  would  be  over  6,048  non- 
household  goods  freight  forwarders  that 
would  be  affected  by  the  proposed 
revision  of  49  CFR  Part  373. 

The  proposed  amendment  to  49  CFR 
Part  373  will  require  all  freight 
forwarders  to  issue  receipts  and  bills  of 
lading  for  property  they  transport  in 
interstate  commerce,  a  requirement 
which  has  been  in  effect  by  statute  since 
1942  and  by  regulation  until  1990. 
Consequently,  it  is  likely  that  all  freight 
forwarders  have  already  been  issuing 
such  documents  in  the  normal  course  of 
doing  business.  Consequently,  the 
FHWA  does  not  beUeve  that  the  rule 
change  proposed  in  this  proceeding  will 
have  an  annual  effect  on  the  non- 
household  goods  segment  of  the 
forwarding  industry  of  $100  million  or 
more,  lead  to  a  major  increase  in  costs 
or  prices,  or  have  a  significant  adverse 
effect  on  any  sector  of  the  economy. 
This  minor  rule  change  will  not  per  se 
add  to  a  freight  forwarders"  cost  of 
doing  business  since  it  merely  reflects 
what  is  required  of  forwarders  by  their 
customers.  Accordingly,  the  FHWA 
does  not  beUeve  that  this  action  will 
create  an  unnecessary  regulatory  burden 
on  the  non-household  goods  segment  of 
the  freight  forwarding  industry.  The 
FHWA  merely  intends  to  update  its 
regulations  to  achieve  consistency  with 
pre-existing  statutory  requirements. 

The  FHWA  seeks  comments  of  all 
interested  parties  on  the  following 
questions:  (1)  What  is  the  estimated 
total  aimual  burden  and  frequency  of 
issuing  receipts  and  bills  of  lading  for 
the  non-household  goods  segment  of  the 
forwarding  industry?  (2)  Will  the 
proposed  rule  change  in  49  CFR  373.201 
create  significant  impacts  or  costs  to  the 
non-household  goods  segment  of  the 
forwarding  industry?  Why,  or  why  not? 

Other  Comments 

Currently.  49  CFR  Part  1005  governs 
the  processing  of  claims  for  loss, 
damage,  injury,  or  delay  to  cargo 
handled  by  freight  forwarders.  As  noted 
above.  Part  1005  relates  to  the  Carmack 


liabiUty  provisions  that  are  retained 
imder  new  49  U.S.C.  14706  for  all 
freight  forwarders.  This  part  will 
eventually  be  redesignated  and 
incorporated  into  Chapter  III  Of  Title  49 
of  the  Code  of  Federal  Regulations. 
There  is  no  need  to  revise  Part  1005  at 
this  time,  but  the  FHWA  believes  it  is 
necessary  to  further  notify  all  freight 
forwarders  that  the  previous  law 
pertaining  to  the  procedures  to  follow  in 
investigating  loss  and  diunage  claims  at 
Part  1005  is  continued  imtil  such  time 
as  changes  are  warranted.  As  previously 
noted,  until  the  FHWA  amends  its 
regulations,  section  204  of  the  ICCTA. 
Saving  Provisions,  provides  that  all 
rules  and  regulations  of  the  ICC  shall 
continue  in  effect. 

CMher  Matters 

We  are  further  notifying  the  public 
that  new  chapter  145  of  title  49,  U.S.C, 
(Federal-State  Relations)  preserves 
Federal  authority  over  intrastate 
transportation.  New  section  49  U.S.C. 
14501(b)  (formerly  49  U.S.C.  11501(g)) 
incorporates  existing  prohibitions 
against  intrastate  regulation  of  freight 
forwarders  by  States,  and,  for  the  first 
time,  treats  freight  forwarders  and 
transportation  brokers  the  same. 
Subsection  (c)  of  section  14501  also 
includes  freight  forwarders,  for  the  first 
time,  with  motor  carriers  of  property 
with  respect  to  preemption  of  intrastate 
regulation  over  trucking  prices,  routes, 
and  services.  The  ICCTA,  however,  did 
not  preserve  the  ICC's  prior  authority  to 
prescribe  intrastate  rates  for  household 
goods  freight  forwarders  [formerly  49 
U.S.C.  11501(a)(1)  and  (2)1,  nor  did  it 
affect  Hawaii's  right  to  regulate  motor 
carriers  operating  within  the  State  of 
Hawaii  (49  U.S.C.  14501(b)(2)). 

While  most  Federal  preemption  under 
chapter  145  is  retained,  government 
regulation  is  also  narrowed  in  several 
respects.  For  example,  State  and  local 
governments  are  able  to  regulate  freight 
forwarders  of  property  with  respect  to 
motor  vehicle  safety,  financial 
responsibility,  and  other  State  standard 
transportation  practices  if  compliance  is 
no  more  biudensome  than  compliance 
under  Federal  law.  49  U.S.C.  14501(c)(2) 
and  (3).  These  exemptions,  however,  do 
not  apply  to  the  transportation  of 
household  goods.  49  U.S.C. 
14501(c)(2)(B).  Additionally,  there  is  an 
election  provision  included  in  the 
ICCTA.  If  a  height  forwarder  of  property 
is  affihated  with  a  direct  air  carrier 
through  common  control,  it  has  the  right 
to  elect  being  subject  to  the  jurisdiction 
of  a  State  or  local  government.  49  U.S.C. 
14501(c)(3)(C).  Thus,  the  ICCTA  ftuther 
reduces  government  oversight  of  the 
siuface  freight  forwarding  industry  by 


allowing  the  States  to  set  transportation 
standards,  or  by  giving  the  carrier 
alternatives  to  being  subject  to  State 
jurisdiction. 

Notwithstanding  the  expansion  of 
registration  jurisdiction,  the  ICCTA 
continues  to  promote  the  deregulation 
theme  of  the  past  years  over  the  non- 
household  goods  segment  of  the  motor 
carrier  industry.  Here,  the  FHWA  has 
merely  attempted  to  review  its 
regulations  applicable  to  fieight 
forwarders  to  determine  whether  any 
changes  are  warranted  in  order  to 
conform  to  the  ICCTA.  We  are  also 
trying  to  ensure  that  all  freight 
forwarders  are  aware  that  they  are  now 
subject  to  the  jurisdiction  of  die  FHWA 
for  registration  purposes.  The  FHWA 
invites  comments  in  this  proceeding, 
specifically  addressing  jurisdictional 
and  regulatory  issues. 

Rulemaking  Analyses  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  FHWA  Docket  No.  MC- 
96—43  at  the  above  address.  Comments 
received  after  the  comment  closing  date  - 
will  be  filed  in  FHWA  Docket  No.  MC- 
96-43  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  late  comments,  the  FHWA 
will  also  continue  to  file,  in  the  docket, 
relevant  information  that  becomes  ~ 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  within  the  meaning  of 
the  Department  of  Transportation's 
regulatory  policies  and  procedures.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required.  This  rule,  if  adopted, 
merely  includes  non-household  goods 
freight  forwarders  within  the  scope  of 
the  FHWA  bill  of  lading  regulations. 
This  action  will  ensure  that  all  parties 
to  a  transportation  transaction  are  awara 
of  their  shipping  arrangement. 
Moreover,  the  rule  change  will  benefit 
both  freight  forwarders  and  their 
customers  alike  because  it  could  limit 
loss  and  damage  claims,  and  provide 
them  with  actual  knowledge  of  their 
transportation  transaction.  The  FHWA 
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has  evaluated  the  economic  impact  of 
the  proposed  changes  on  the  non- 
household  goods  freight  forwarding 
segment  of  the  industry  and  has 
determined  that  the  proporsal  is 
reasonable,  appropriate,  and  not  per  se 
costly  to  this  segment  of  the  industry. 
The  FHWA  believes  that  non-household 
goods  freight  forwarders  issue  some 
type  of  document  similar  to  bills  of 
lading  already.  Nevertheless,  comments, 
information,  and  data  are  solicited  on 
the  economic  impact  of  the  potential 
change  to  49  CFR  Part  373. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities  and 
has  preliminarily  determined  that  this 
regulatory  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  that  rely  on  forwarder 
service  will  benefit  by  including  the 
non-household  goods  forwarder 
segment  of  the  industry  within  the 
scope  of  Part  373.  This  action  will 
ensure  that  all  forwarders  issue  receipts 
or  bills  of  lading  covering  forwarder 
traffic  for  which  the  forwarder  assumes 
full  responsibility. 

The  FHWA  does  not  expect  that  this 
action  will  have  a  significant  impact  on 
the  non-household  goods  freight 
forwarding  segment  of  the  industry 
because  they  have  traditionally  been 
required  by  Federal  law  to  issue  receipts 
and  bills  of  lading.  This  provision 
merely  reestablishes  the  consistency 
between  regulatory  and  statutory 
requirements  which  existed  prior  to 
1990.  Moreover,  most  non-hoiisehold 
freight  forwarders,  regardless  of  their 
size,  presumably  comply  with  the 
statutory  provisions  that  require  them  to 
issue  receipts  and  bill  of  lading.  This  is 
because  the  forwarder  is  the 
transportation  company  upon  whom 
responsibility  is  placed  for  issuance  of 
a  receipt  or  bill  of  lading  and  for  any 
loss,  damage,  or  injury  to  the  property 
caused  by  it  or  by  any  motor  carrier, 
railroad,  or  other  transportation 
company  to  which  such  property  may 
be  delivered  or  over  whose  lines  such 
property  may  pass.  Accordingly, 
requiring  all  Creight  forwarders  to  issue 
a  receipt  or  bill  of  lading  will  not 
significantly  impact  the  industry 
because  their  issuance  will  preserve  the 
relations  between  the  forwarder  and  its 
oistomers  once  the  regulations  are 
promulgated. 


Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  preliminarily 
determined  that  this  proposal  would  not 
have  sufficient  federalism  impUcations 
to  warrant  the.  preparation  of  a 
federalism  assessment. 

While  most  Federal  preemption  over 
State  regulation  of  freight  forwarders  is 
retained  under  the  ICCTA,  it  is  also 
narrowed  in  several  instances.  The 
ICCTA  encouraged  State  cooperation  in 
the  enforcement  of  motor  carrier 
registration  and  financial  responsibility 
as  a  condition  of  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  funding. 
Any  additional  costs  or  burdens  that  the 
FHWA  may  impose  upon  the  States 
because  of  this  type  of  narrowed 
preemption  would  be  generated  bom 
the  requirement  that  the  States  and  local 
governments  are  able  to  regulate  freight 
forwarders  with  respect  to  motor  vehicle 
safety,  financial  responsibility, 
registration  requirements,  and  other 
State  standard  transportation  practices  if 
compliance  is  no  more  burdensome 
than  compUance  imder  Federal  law.  The 
FHWA  does  not  expect  that  this  action 
of  expanding  the  FHWA's  regulations  to 
include  the  non-household  goods  freight 
forwarder  segment  will  infringe  upon 
the  State's  ability  to  discharge 
traditional  State  governmental 
functions.  Interstate  commerce,  which  is 
the  subject  of  these  regulations 
regarding  interstate  operations,  has 
traditionally  been  governed  by  Federal 
laws.  The  FHWA  does  not  expect  that 
it  would  reqilire  the  States  to  adopt 
these  rules  once  the  regulations  are 
promulgated. 

Executive  Order  12372 
(Intergovemmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regidations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

The  FHWA  is  proposing  to  require  all 
freight  forwarders  to  issue  receipts  and 
bills  of  lading  for  the  property  they 
transport  in  interstate  commerce.  The 
FHWA  beUeves  that  the  majority  of 
freight  forwarders  now  issue  receipts 
and  bills  of  lading  in  the  normal  course 
of  their  activities.  The  FHWA  further 
believes  that  the  disclosure  of  this 
information  by  freight  forwarders  to 
shippers  and  carriers  is  a  usual  and 


customary  practice  within  the  industry. 
The  public,  forwarders,  and  their 
customers  alike  benefit  by  the 
disclosure  of  this  information  because  it 
can  limit  loss  and  damage  claims. 
Moreover,  the  rule  change  will  assist  all 
freight  forwarders  and  their  customers 
by  helping  to  ensure  that  they  receive 
actual  knowledge  of  their  transportation 
transaction.  The  FHWA  requests  that 
the  pubUc  comment  on  the  accuracy  of 
the  paperwork  burden  estimate. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quaUty  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identificatfon  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  number 
contained  in  the  heading  of  this 
docimient  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  373 

Bills  of  lading.  Highway  safety. 
Highways  and  roads.  Motor  carriers. 

Issued  on:  January  17, 1997. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

For  the  reasons  set  forth  above, 
FHWA  proposes  to  amend  title  49,  Code 
of  Federal  Regulations,  Chapter  m,  as 
follows: 

1.  The  authority  citation  for  part  373 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  13301  and  14706;  49 
CFR  1.48. 

2.  Section  373.201  is  revised  to  read 
as  follows: 

1373^1    Recelpta  and  Mils  of  lading  for 


Every  freight  forwarder  shall  issue  the 
shipper  a  receipt  or  through  bill  of 
lading,  covering  transportation  from 
origin  to  ultimate  destination,  on  each 
shipment  for  which  it  arranges 
transportation  in  interstate  commerce. 
Where  a  motcw  common  carrier  receives 
freight  at  the  origin  and  issues  a  receipt 
therefor  on  its  form  with  a  notation 
showing  the  freight  forwarder's  name, 
the  frei^t  forwarder,  upon  receiving  the 
shipment  at  the  "on  line"  or 
consoUdating  station,  shall  issue  a 
through  bill  of  lading  on  its  form  as  of 
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the  date  the  carrier  receives  the 
shipment. 

(FR  Doc.  97-1882  Filed  1-27-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  202 

PMmm  Nos.  33-7382, 34-38189;  IC-22477, 
tA-1608] 

Designation  of  Small  Business 
Compliance  Guides 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Policy  statement. 

SUMMARY:  The  Securities  and  Exchange 
Commission  has  designated  several  of 
its  publications  that  assist  small  entities 
in  complying  with  Commission  rules  as 
small  business  compliance  guides,  as 
required  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  The  Commission  has  also 
determined  to  include  in  the  Code  of 
Federal  Regulations  the  list  of  small 
business  compliance  guides  and 
information  concerning  how  members 
of  the  public  may  obtain  them. 
EFFECTIVE  DATE:  January  28.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  H.  Sullivan  at  (202-942-0954)  or 
Penelope  W.  Saltzman  at  (202-942- 
0915),  Office  of  the  General  Counsel. 

SUPPt.EMENTARY  INFORMATION: 

Designation  of  Compliance  Guides  in 
tlie  Qide  of  Federal  Regulations 

On  March  29. 1996,  Congress  adopted 
the  Small  Business  Regulatory  Fairness 
Act.  Pub.  L.  104-121, 110  Stat.  857 
(1996),  which  directs  agencies  to  make 
available  to  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601  et  seq.  "small  entity  compliance 
guides"  ("compliance  guides")  for  each 
rule  or  group  of  rules  for  which  the 
agencies  prepare  a  final  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act.  The  Commission  is 
adding  a  new  section  202.8  to  the  Code 
of  Federal  Regulations,  which  will  list 
the  Commission's  compliance  guides 
and  how  to  obtain  them.  The 
Commission  will  review  all  existing 
small  entity  compliance  guides  annually 
to  determine  their  adequacy  and  to 
revise  them,  as  appropriate. 

The  Commission  has  designated  the 
following  publications  as  compliance 
guides: 

Q  &■  A:  Small  Business  and  the  SEC 

The  Work  of  the  SEC 

Broker-Dealer  Registration  Package 

Investment  Adviser  Registration 
Package 

Investment  Company  Registration 
Package 

Examination  Information  for  Broker- 
Dealers.  Transfer  Agents,  Investment 
Advisers  and  Investment  Companies 


Publications  and  Information  on 
Request 

The  Commission  makes  these 
compliance  guides  as  well  as  other 
information  available  to  the  public 
through  the  following  sources,  some  of 
which  are  specifically  designed  for 
small  businesses: 

The  Commission  makes  available  free 
copies  of  "Q  &  A:  Small  Business  and 
the  SEC."  "The  Work  of  the  SEC,"  the 
registration  packages,  and  the    « 
Examination  Information  in  its 
Publications  Room  at  the  Commission's 
headquarters  at  450  Fifth  Street,  N.W. 
Washington,  DC  20549  (202-942-8090) 
or  at  the  regional  offices.  Members  of 
the  public,  including  small  businesses, 
also  may  obtain  free  copies  of  these 
publications  by  calling  the 
Commission's  toll-free  telephone 
number  (800-SEC-0330),  the  Office  of 
Small  Business  Policy  at  (202)  942- 
2950,  the  Publications  Room  (202)  942- 
4040,  or  the  Office  of  Investor  Education 
and  Assistance  (202)  942-7040. 

The  World  Wide  Web.  The 
Commission's  World  Wide  Web  site 
provides  information  on  the  SEC,  its 
mission,  and  its  initiatives.  The  Web 
site  includes  a  page  that  contains 
information  of  special  interest  to  small 
businesses,  in  particular,  "Q  &  A:  Small 
Business  and  the  SEC,"  "The  Work  of 
the  SEC,"  and  a  list  of  pending  and 
completed  SEC  rulemakings  of 
particular  relevance  to  small  businesses. 
Members  of  the  public  can  also 
communicate  with  the  Commission 
through  the  Commission's  Internet 
mailboxes.  These  include,  ^^^ 

"help@sec.gov"  for  requests  made  to  the 
Office  of  Investor  Education  and 
Assistance,  "enforcement@sec.gov"  for 
complaints  and  reports  to  the  Division 
of  Enforcement,  "e-prospectus@sec.gov" 
for  comments  about  electronic 
prospectuses  and  Internet  issues,  and 
"rule-comments@sec.gov"  for  public 
comment  on  current  proposed  rules.  In 
addition,  the  Commission  homepage 
provides  for  direct  query  capability  for 
information  posted  on  the  Web  site  and 
in  the  EDGAR  filings  database. 

The  Commission  provides  the 
following  additional  sources  for  other 
information  and  informal  guidance: 

Filings  and  Releases  On  Request. 
Pursuant  to  Commission  rule,  17  CFR 
200.80,  the  following  Commission 
records  (excluding  nonpublic  items 
specified  in  the  rule)  are  available  for 
public  inspection  or  copying: 

•  Commission  opinions: 

•  Statements  of  policy  adopted  by  the 
Commission: 

•  Certain  staff  manuals  and 
instructions: 


•  Indices  of  opinions  and  statements 
of  policy; 

•  Required  filings  with  the 
Commission  which  are  not  confidential; 

•  Requests  or  petitions  for  a  change  in 
Commission  rules,  a  no-action  or 
interpretive  letter,  or  an  exemption  from 
Commission  regulation; 

•  Transcripts  of  public  proceedings; 
and 

•  Commission  reports  to  Congress. 
Copies  of  Commission  releases  and 

disclosure  documents  filed  with  the 
Commission  are  available  through  the 
Commission's  Public  Reference  Room 
(202-942-8090)  for  a  copying  charge  of 
S.24  per  page. 

Special  Ombudsman.  The 
Commission  has  appointed  a  Special 
Ombudsman  to  serve  as  the  liaison  and 
agency  spokesman  for  the  concerns  of 
small  business.  In  addition  to  receiving 
information  from  small  businesses 
concerning  the  impact  of  Commission 
rules  and  regulations,  the  Special 
Ombudsman  will  help  small  businesses 
in  obtaining  Commission  publications 
and  other  information  regarding  the 
Commission's  regulations.  The  Special 
Ombudsman  can  be  reached  at  (202) 
942-2950.  In  addition,  the  Office  of 
Municipal  Securities  has  designated  a 
Municipal  Securities  Ombudsman  for 
matters  affecting  municipal  securities 
issuers,  many  of  which  qualify  as  small 
governments  under  the  Regulatory 
Flexibility  Act.  The  telephone  number 
for  the  Municipal  Securities 
Ombudsman  is  (202)  942-7300. 

Small  Business  Liaisons.  In  addition 
to  the  Special  Ombudsman  for  small 
business,  small  business  liaisons  are 
assigned  in  each  of  the  Commission's 
regional  offices  for  Small  businesses  to 
contact  for  assistance. 

Public  Inquiry  Numbers.  The 
Divisions  of  Corporation  Finance, 
Investment  Management,  and  Market 
Regulation  maintain  public  inquiry 
numbers  at  which  members  of  the 
public  may  obtain  informal  guidance 
regarding  rules  and  statutory  provisions 
administered  by  those  Divisions.  Those 
telephone  numbers  are: 
ENvision  of  Corporation  Finance:  (202) 

942-2900 
Division  of  Investment  Management: 

(202) 942-0659 
Division  of  Market  Regulation:  (202) 
.  942-0069 

Regulatory  Requirements 

The  designation  of  the  Commission's 
compliance  guides  is  not  an  agency  rule 
and,  therefore,  the  provisions  of  the 
Administrative  Procedure  Act  ("APA") 
regarding  notice  of  proposed 
rulemaking,  opportunities  for  public 
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participation,  and  prior  publication  ■  are 
not  applicable.  Similarly,  the  provisions 
of  the  Regulatory  Flexibility  Act,  2 
which  apply  only  when  notice  and 
comment  are  required  by  the  APA  or 
another  statute,  are  not  applicable. 

List  of  Subjects  in  17  CFR  Part  202 

Administrative  practice  and 
procedure. 

Text  of  Amendment 

In  accordance  with  the  foregoing,  17 
CFR,  Chapter  U,  is  amended  as  follows: 

PART  202— INFORMAL  AND  OTHER 
PROCEDURES  . 

1.  The  authority  citation  for  Part  202 
continues  to  read  in  part  as  follows: 


Authority:  15  U.S.C.  77s.  77t,  78d-l.  78u. 
78w,  7811(d),  79r.  79t.  77888,  77uuu.  80a-37, 
80a-41, 80b-9,  and  80b-ll,  unless  otherwise 
noted. 

***** 

2.  Section  202.8  is  added  to  read  as 
follows: 

§  2024    Small  entity  compliance  guides. 

The  following  small  entity 
compliance  guides  are  available  to  the 
public  from  the  Commission's 
Publications  Room  and  regional  offices: 

(a)  Q  6-  A:  Small  Business  and  the 
SEC.^ 

(b)  The  Work  of  the  SEC.^ 

(c)  Broker-Dealer  Registration 
Package. 


(d)  Investment  Adviser  Registration 
Package. 

(e)  Investment  Company  Registration 
Package. 

(f)  Examination  Information  for 
Broker-Dealers.  Transfer  Agents, 
Investment  Advisers  and  Investment 
Companies. 

By  the  Conunission. 

Dated:  January  22. 1997. 
Margaret  H.  McFarUod, 
Depu  ty  Secretary. 

[PR  Doc  97-2009  Filed  1-27-97;  8:45  am] 
BiuMO  oooe  M10-01-» 


'  5  U.S.C  553. 
25  U.S.C  601-602. 


'  These  items  are  also  available  on  the  Securities 
and  Exchange  Commission  Web  site  on  the  Internet, 
http7/www.sec.gov. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230. 240, 270,  and  275 

[nUiw  No*.  33-7383. 34-38190,  IC-22478. 
and  IA-1609;  Fito  No.  S7-4-87] 

RIN  3236-AG82;  3235^H01 

Dafinitions  of  "Small  Business"  or 
"Small  Organization"  Under  the 
Investment  Company  Act  of  1940,  the 
Investment  Adviaers  Act  of  1940,  the 
Securitiea  Exchange  Act  of  1934,  and. 
the  Securitiea  Act  of  1933 

AQENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  rule  amendments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
publishing  for  comment  proposed 
amendments  to  the  definitions  of  "small 
business"  and  "small  organization"  that 
are  used  in  connection  with 
Commission  rulemaking  imder  the 
Investment  Company  Act  of  1940,  the 
Investment  Advisers  Act  of  1940,  the 
Securities  Exchange  Act  of  1934,  and 
the  Securities  Act  of  1933  regarding 
regulatory  requirements  applicable  to 
investment  companies,  investment 
advisers,  exchanges,  securities 
information  processors,  transfer  agents 
and  issuers,  and  broker-dealers.  These 
definitions  are  used  specifically  for 
purposes  of  the  Regulatory  Flexibility 
Act,  which  requires  the  Commission  to 
consider  the  impact  of  its  regulations  on 
small  entities.  The  Commission  is 
proposing  amendments  to  these 
definitions  to  reflect  recent  changes  in 
the  law  as  well  as  changes  in  the 
securities  markets  over  the  past  decade, 
including  technological  innovations  and 
increased  business  relationships  among 
participants  in  the  securities  industry. 
DATES:  Comments  should  be  received  on 
or  before  February  27, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission',  Mail  Stop  6-9, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Comments  also  may  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
Number  S7-4-97.  This  file  number 
should  be  included  on  the  subject  line 
if  E-mail  is  used.  Comment  letters  will 
be  available  for  inspection  and  copying 
in  the  Public  Reference  Room,  450  FifUi 
Street,  N.W.,  Washington  D.C.  20549. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 
Commission's  Internet  web  site  (http:// 
www.sec.gov). 


FOR  FURTHER  INFORMATION  CONTACT: 
General:  Penelope  W.  Saltzman, 
Special  Counsel,  at  (202-942-0915),  or 
Ajine  H.  Sullivan,  Senior  Counsel,  at 
(202-942-0954),  Office  of  the  General 
Counsel,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Mail  Stop  6-6,  Washington,  D.C.  20549. 
Offices  with  Particular  Responsibility: 
Thomas  M.J.  Kerwin,  Senior  Counsel, 
Division  of  Investment  Management, 
(definitions  applicable  to  investment 
companies  and  investment  advisers) 
(202-942-0690). 

Glenn  J.  Jessee,  Special  Counsel, 
Office  of  the  Chief  Counsel,  Division  of 
Market  Regulation  (definitions 
applicable  to  brokers,  dealers, 
exchanges,  transfer  agents  and  issuers, 
securities  information  processors,  and 
broker-dealers)  (202-942-0073). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  is  requesting  public 
comment  on  proposed  amendments  to 
the  definitions  of  "small  business"  and 
"small  organization"  set  forth  in  Rule  0- 
10  (17  CFR  270.0-10]  under  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-l]  ("Investment  Company 
Act"),  Rule  0-7  [17  CFR  275.0-7)  under 
the  Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-l]  (the  "Advisers  Act"),  Rule 
0-10  [17  CFR  240.0-101  under  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78al  (the  "Exchange  Act"),  and 
Rule  157  [17  CFR  230.1571  under  the 
Securities' Act  of  1933  [15  U.S.C.  77a) 
(the  "Securities  Act")  as  those  terms  are 
used  for  purposes  of  Chapter  Six  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
601  et  seq.  (the  Regulatory  Flexibility 
Act,  Pub.  L.  No.  96-354,  94  Stat.  1164 
(1980).  as  amended,  Pub.  L.  No.  104- 
121,  Title  n.  Subtitle  D,  110  Stat.  864 
(1996)  ("RFA")).  The  RFA  requires  the 
Conunission  to.  among  other  things, 
consider  the  impact  of  Commission 
rulemaking  on  entities  that  qualify  as 
"small"  under  applicable  standards  set 
forth  in  the  RFA,  the  Small  Business 
Act,'  or  regulations  promulgated  by  the 
Small  Business  Administration 
("SBA").2  In  1982,  the  Commission 
adopted  definitions  that  it  considered 
appropriate  for  issuers  and  other  entities 
subject  to  its  regulation,  and  the 
Commission  is  now,  after  consultation 
with  the  Office  of  Advocacy  of  the  SBA, 
proposing  for  public  comment 
amendments  to  those  definitions 
applicable  to  investment  companies. 


investment  advisers,  exchanges,  clearing 
agencies,  transfer  agents  and  issuers,' 
securities  information  processors,  and 
broker-dealers.  The  proposed 
amendments  are  discussed  below. 

I.  Background 

The  Commission  has  a  longstanding 
commitment  to  understanding  and 
addressing  the  special  concerns  of  small 
business.  Nearly  two  decades  ago,  in 
1979,  the  Commission  established  the 
Office  of  Small  Business  Policy  in  the 
Division  of  Corporation  Finance,  whose 
mission  is  to  direct  the  Commission's 
small  business  rulemaking  initiatives, 
review  and  comment  on  the  impact  of 
Commission  rule  proposals  on  small 
issuers,  and  serve  as  liaison  with 
Congressional  committees,  government 
agencies,  and  other  groups  concerned 
with  small  business.  Since  then,  the 
Commission  has  conducted  regular 
reviews  of  its  rules,  and  their  impact  on 
small  business,  in  response  to  changing 
market  conditions,  advances  in 
technology,  and  innovations  in  financial 
products,  as  well  as  to  determine 
whether  the  rules  continue  to  meet 
appropriate  regulatory  objectives.  These 
ongoing  efforts  have  resulted  in  a 
niunber  of  rule  proposals  or 
amendments  and  other  initiatives 
specifically  intended  to  assist  small 
businesses.  They  include: 

•  1992  Small  Business  Initiative.  In 
1992,  the  Commission  undertook  a 
major  initiative  to  make  raising  capital 
easier  for  small  businesses,  which 
included  the  introduction  of  a  new 
small  business  integrated  disclosure 
system,  increased  exemptions 
permitting  unregistered  public  and 
private  sale  of  securities,  and  simplified 
ongoing  periodic  reporting  requirements 
of  registered  small  issuers.'* 

•  Mutual  Fund  Investments.  In  1992, 
the  Commission  also  published 
revisions  to  the  Guidelines  to  Form  N- 
lA  relating  to  mutual  fund  investments 
in  illiquid  securities,  a  change 
specifically  intended  to  provide  small 


■15  U.S.C.  631  etseq. 

'The  RFA  provides  that  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
SBA  and  an  opportunity  for  public  comment,  may 
establish  one  or  more  definitions  of  "small  entity" 
that  are  applicable  to  the  activities  of  the  agency. 
See  S  U.S.C  601(3)  and  601(4). 


'  The  Commission  is  not  proposing  to  change  the 
definition  of  small  business  issuer,  but  is  proposing 
to  delete  the  limitation  of  the  deRnition  of  small 
business,  as  it  refers  to  "issuer"  or  "person"  under 
the  Exchange  Act  rules,  to  Sections  12. 13, 14, 
15(d).  and  18  of  the  Exchange  Act  (15  U.S.C.  78/. 
78m,  78n,  7Bo(d),  78p|.  See  supra  p.  26. 

*  Securities  Act  Release  No.  6949.  57  FR  36442 
(Aug.  13, 1992)  (included  adopting  Regulation  S- 
B,  which  provided  integrated  disclosure 
requirements  for  small  business  issuers  and 
simplified  the  process  for  registering  securities  of 
small  business  issuers  for  public  sale,  amending 
Regulation  A  to  raise  the  ceiling  for  exempt 
offerings  from  $1.5  million  to  $5  million,  and 
adopting  Regulation  D.  which  permitted  nonpublic 
companies  to  raise  up  to  $1  million  in  12  months 
from  any  number  or  type  of  investor  without  federal 
registration  and  disclosure  obligations  except  anti- 
fraud  provisions). 


ittna 
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businesses  better  access  to  capital 
markets.^ 

•  New  Reffstration  Exemption.  The 
Commission  recently  adopted  a  new 
exemption  from  registration 
requirements  for  limited  offerings  of  up 
to  $5  million  that  are  exempt  from 
qualification  under  California  law.' 

•  Fewer  Small  Businesses  Subject  to 
Exchange  Act  Registration.  The 
Commission  also  recently  doubled  the 
asset  threshold  that  subjects  companies 
to  registration  under  the  Exchange  Act 
from  $5  million  to  $10  million  so  that 
fewer  small  businesses  are  subject  to 
reporting  requirements  under  the 
Exchange  Act.'' 

•  Pending  Initiatives.  The 
Commission's  Task  Force  on  Capital 
Formation  and  Regulatory  Processes  has 
proposed  a  number  of  initiatives  to 
further  increase  small  business  access  to 
capital  markets,  including  liberalizing 
and  expanding  the  local  offering 
exemption  and  creating  a  new  limited 
exemption  for  certain  local  offerings 
that  cross  state  lines,  expanding  the 
small  offering  exemption  by  permitting 
small  businesses  to  raise  $5  million 
every  six  months  rather  than  once  a 
year,  and  permitting  companies  engaged 
in  certain  exempt  offerings  of  $5  million 
or  less  to  use  uncertified  financial 
statements.^ 

In  keeping  with  its  attention  to  small 
business  issues,  the  Commission  acted 
quickly  to  implement  the  RFA  after  it 
was  enacted  in  1980.  The  Commission 
published  its  first  semiannual  agendas 
identifying  rulemaking  proposals  that 
could  affect  small  entities  on  April  9, 
1981  and  has  regularly  published 
semiannual  agenda  since  then.'  On  June 
29. 1981,  the  Commission  published  its 
ten-year  plan  to  evaluate  existing  rules 
for  their  impact  on  small  entities  and 
has  since  completed  all  required  rule 
reviews  under  the  RFA.'"  Indeed,  the 
Chief  Counsel  for  Advocacy  of  the  SBA, 


'Revisions  of  Guidelines  to  Form  h4-lA, 
Investment  Company  Act  Release  No.  18612,  57  FR 
9828  (Mar.  20.  1992)  (permitting  mutual  funds, 
other  than  money  market  funds,  to  increase  from  10 
percent  to  15  percent  the  amount  of  illiquid  assets 
they  may  hold). 

'Securities  Act  Release  No.  7285.  61  FR  21356 
(May  9, 1996). 

'Exchange  Act  Release  No.  37157.  61  FR  21354 
(May  9. 1996). 

"  See  Report  of  the  Task  Force  on  Disclosure 
Simpliflcation  (March  1996). 

»46  FR  23942  (Apr.  29,  1981).  The  Commission 
first  published  the  semiannual  agenda 
independently.  Beginning  in  October  1982  the 
Commission  included  its  semiannual  agenda  in  the 
UniHed  Agenda  of  Federal  Regulations  compiled  by 
the  Regulatory  Service  Information  Center.  See  47 
FR  48300.  48988  (Oct.  28. 1982). 

'»46  FR  33287  (June  29,  1981).  The  requirements 
regarding  publication  of  a  semiannual  agenda  and 
the  ten-year  rule  review  are  set  forth  in  5  U.S.C  602 
and  610,  respectively. 


in  its  first  report  regarding  the  RFA. 
stated  that  the  Commission's  rule 
review  "epitomizes  the  initiative  that  all 
agencies  should  be  takina  in  the  area." ' ' 

As  part  of  its  RFA  implementation 
efforts,  in  early  1982,  the  Commission 
also  became  the  first  agency  to  adopt 
rules  under  which  entities  it  regulates 
would  qualify  as  "small"  for  purposes 
of  the  RFA."  The  RFA  defines  the  term 
"small  entity"  as  a  "small  business," 
"small  organization,"  or  "small 
governmental  jurisdiction." '3  "Small 
business"  under  the  RFA  incorporates 
the  Small  Business  Size  Regulations 
established  by  the  SBA  ("SBA  size 
standards") »«  under  the  Small  Business 
Act."  The  RFA  definitions  of  "small 
business"  and  "small  organization"  also 
authorize  agencies  to  establish  their 
own  definitions  of  "small  business"  and 
"small  organization"  if  they  determine 
that  specialized  definitions  are  more 
appropriate  to  the  activities  of  the 
agency.  i«  After  reviewing  SBA  size 
standards,  the  Commission  chose  to 
adopt  its  own  definitions  of  these  terms 
for  purposes  of  Commission 
rulemaking.^' 


'  I  Oversight  of  Regulatory  Flexibility  Act: 
Hearings  Before  the  Subcomm.  on  Export     - 
Opportunities  and  Special  Small  Business  Problems 
of  the  House  Comm.  on  Small  Business,  97ih  Cong., 
1st  Sess.  51  (1981)  (statement  of  Frank  Swain,  Chief 
Counsel  for  Advocacy,  SBA). 

"Final  Definitions  of  "Small  Business"  and 
"Small  Organization"  for  Purposes  of  the 
Regulatory  Flexibility  Act,  Securities  Act  Release 
No.  6380,  Exchange  Act  Release  No.  18452,  PUHCA 
Release  No.  22371,  Trust  Indenture  Act  Release  No. 
693.  Investment  Company  Act  Release  No.  12194, 
Investment  Advisers  Act  Release  No.  791,  47  FR 
5215  (Feb.  4, 1982)  ("1982  Adopting  Release"). 
Other  agencies  have  adopted  notices  or  policy 
statements  respecting  their  views  regarding  the 
definition  of  "small  business."  See.  e.g..  Definitions 
of  Small  Entity  and  Significant  Economic  Impact  for 
Making  Determinations  Required  by  the  Regulatory 
Flexibility  Act  of  1980,  51  FR  45831  (Dec.  22, 1986) 
(Federal  Aviation  Administration.  Department  of 
Transportation);  Policy  Statement  and 
Establishment  of  Definitions  of  "Small  Entities"  for 
Purposes  of  the  Regulatory  Flexibility  Act.  47  FR 
18618  (Apr.  30,  1982)  (Commodity  Futures  Trading 
Commission). 
"5  U.S.C.  601(6). 
'■'13CFRPan  121. 

"5  U.S.C  601(3)  (defining  "small  business"  to 
mean  "small  business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632(a),  which  in  turn 
allows  the  SBA  to  establish  standards  for 
determining  "small  business  concern"). 
<"/d.  Sees.  601(3).  601(4). 
"The  Commission  determined  that  the  industry 
size  standards  adopted  by  the  SBA  were  generally 
inappropriate  in  the  context  of  regulations  afiecting 
securities  issuers  and  reporting  companies.  See 
Proposed  Definitions  of  "Small  Business"  and 
"Small  Organization"  for  Purposes  of  the 
Regulatory  Flexibility  Act.  Securities  Act  Release 
No.  6302,  Exchange  Act  Release  No.  17645,  PUHCA 
Release  No.  21970,  Trust  Indenture  Act  Release  No. 
619,  Investment  Company  Act  Release  No.  11694. 
Investment  Advisers  Act  Release  No.  754,  46  FR 
19251  (Mar.  30, 1981)  ("1981  Proposing  Release"): 
See  also  1982  Adopting  Release.  47  FR  at  5216. 


The  regulations  the  Commission 
adopted  in  1982  were,  in  many  ways, 
more  expansive  than  the  statutory 
definitions  of  "small  business"  and 
"small  organization"  in  the  RFA.  Under 
the  RFA.  a  business  is  not  considered 
"small"  if  it  is  not  "independently 
owned  and  operated."  »■  The 
Commission's  definitions  go  beyond 
RFA  requirements  because,  for  the  most 
part,  the  Commission's  definitions  do 
not  limit  "small  businesses"  to  those 
that  are  independently  ovraed  and 
operated.  The  Commission's  existing 
definitions  also  are  broader  in  certain 
respects  than  the  SBA  size  standards, 
which  consider  various  limiting  factors 
when  determining  if  an  entity  is 
"small."  19  For  example,  the  SBA  size 
standards  consider  if  entities  are 
affiliated  by  such  factors  as  control, 
management,  ownership,  and 
contractual  relationships  in  determining 
whether  an  entity  is  "independently 
owned  and  op)erated,"  and  thus, 
"small."  20  In  addiUon,  the  SBA  may 
treat  multiple  entities  that  have 
identical  or  substantially  identical 
business  or  economic  interests  as  a 
single  entity.21  Although  the 
Commission's  definitions  in  some  cases 
address  the  concept  of  control,*^  none  of 
these  other  affiliation  concepts  set  forth 
in  the  SBA  size  standards  is  considered 
in  the  Commission's  definitions  of 
"small  business." 

Under  the  Commission's  existing 
definitions,  which  were  adopted  in 
1982,  a  majority  of  investment  advisers 
and  broker-dealers  qualify  as  small.23 
Many  of  these  "small"  investment 


'•A  "small"  entity  also  cannot  be  dominant  in  its 
field  of  operation.  See  5  U.S.C.  601(4)  ("small 
organization"  under  RFA  means  an  entity  that  is 
"independently  owned  and  operated  and  is  not 
dominant  in  its  field"):  15  U.S.C.  632(aKl) 
(definition  of  "small  business  concern"  under  thiB 
Small  Business  Act  (as  incorporated  in  the  RFA 
definition  of  "small  business."  5  U.S.C  601(3)) 
means  an  entity  that  is  "independently  o«imed  and 
operated  and  which  is  not  dominant  in  its  field"). 

<*See  SBA  size  standards.  13  CFR  121.103  (size 
eligibility  provisions  and  standards). 

"W.  §121. 103(a)(1)  (describing  control 
relationships  that  constitute  affiliation):  id. 
S  121.103(a)(2)  (describing  factors  such  as 
ownership,  management,  previous  relationships 
with  or  lies  to  another  concern,  and  contractual 
relationships  that  SBA  considere  in  determining 
whether  affiliation  exists). 

"Seeid.  Sl2l.l03(aK3).  ) 

*'In  certain  definitions  of  "small  business"  and 
"small  organization"  under  the  Exchange  Act 
(broker,  dealer,  clearing  agency,  municipal 
securities  dealer,  securities  information  processor, 
transfer  agent),  the  Commission  considera  contfol 
interests  in  determining  whether  the  entity  is 
"small."  Exchange  Act  rule  0-10  |17  CFR  240.10). 
The  SBA  regulations  also  address  factors  of  control. 
13  CFR  121.103(a)(1). 

''Currently,  approximately  75  percent  of 
registered  investment  advisers  and  60  percent  of 
registered  broker-dealers  qualify  as  "small." 
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advisers  handle  as  much  as  $50  million 
in  client  funds.  In  addition,  some 
"small"  broker-dealers  handle  customer 
orders  in  excess  of  $200  million  firom 
which  they  earn  more  than  $6  million 
per  year  in  revenue.^*  These  entities 
continue  to  be  classified  as  "small" 
under  Commission  rules  even  though 
they  may  be  affiliated  with  larger 
entities  that  are  responsible  for  many  of 
the  smaller  firms'  securities  functions. 
For  example,  today  most  mutual  funds 
are  affiliated  with  large  mutual  fund 
families,  and  many  investment  advisers 
are  affiliated  with  larger  financial 
services  firms.  These  relationships 
allow  the  "small"  affiliates  to  rely  on  a 
larger  entity  that  centralizes 
administrative  and  compliance  systems 
for  all  affiliates,  significantly  reducing 
regulatory  burdens  for  each  individual 
affiliate.  A  similar  relationship  exists 
between  introducing  broker-dealers  and 
the  large  firms  through  which  they  clear 
securities  trades.  Although  introducing 
and  clearing  firms  share  responsibility 
for  ensuring  that  a  customer's  account  is 
handled  properly,  introducing  firms 
typically  depend  on  clearing  firms  to 
execute  customer  trades,  to  handle 
customer  funds  and  securities,  and  to 
handle  many  back-office  functions, 
including  issuing  the  confirmation  of 
the  customer's  trade.  The  increase  in 
these  affiliations  since  1982  occurred 
along  with  tremendous  growth  and 
significant  technological  changes  in  the 
secvuities  industry  that  facilitate  such 
arrangements.^  These  changes  in  the 


>'The  revanue  amount  is  baaed  on  information 
provided  by  broker-dealers  in  quarterly  FOCXIS 
reports.  The  amount  of  customer  order  flow  is 
derived  using  revenue  data  in  the  FOCUS  reports. 

'^  Between  1980  and  1995,  the  value  of  public 
offerings  (including  debt  and  equity,  but  not 
investment  company  securities)  increased  from  $58 
billion  to  S768  billion.  Between  1990  and  1995.  the 
dollar  volume  of  equity  securities  traded  on  U.S. 
securities  exchanges  and  National  Association  of 
Securities  Dealers  Automated  Quotation  System 
("Nasdaq")  grew  182  percent,  with  over  $5.94 
trillion  traded  in  1995.  Assets  under  management 
by  investment  advisers  (excluding  investment 
advisers  to  registered  investment  companies)  rose 
from  $205  billion  to  $7.6  trillion  (a  3.607  percent 
increase)  between  1960  and  1995.  Over  the  same 
period,  assets  of  investment  companies  increased 
1.203  percent  from  $235  billion  to  $3,062  trillion. 
The  number  of  securities  Tirms  and  professionals 
registered  with  the  Commission  or  with  self- 
regulating  orgoiizations  has  also  surged.  Between 
1980  and  1995,  the  number  of  registered  advisers 
increased  frtun  3.500  to  22.000  (an  increase  of  529 
percent).  Tne  number  of  broker -dealers  grew,  over 
the  same  period,  from  around  5,200  lo 
approximately  7,613  (a  46  percent  increase).  In 
addition,  technological  progress  has  changed  the 
securities  industry.  For  example,  advances  in 
information  technology  have  resulted  in  the 
proliferation  of  information  vendors  and  electronic 
trading  systems  not  contemplated  in  1982.  Since 
1982.  the  markets  have  seen  the  development  of 
fully  automated  electronic  broker -dealers  and 
exchanges,  improved  electronic  order  execution 


securities  industry  prompted  the 
Commission  to  b^in  reviewing  certain 
of  its  "small  business"  definitions  in 
1995.26 

In  March  1996,  Congress  revisited 
small  business  concerns  when  it 
enacted  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
("SBREFA")."  Among  other  things, 
SBREFA  imposed  new  obligations  on 
the  Commission  and  other  agencies  to 
assist  small  entities  in  understanding 
.  and  complying  with  regulatory 
requirements,  including  the  adoption  of 
small  business  compliance  guides  and 
an  informal  guidance  program  for  small 
businesses.^  In  addition,  SBREFA 
amended  the  RFA  to  allow  small 
entities  to  seek  judicial  review  of  agency 
compliance  %vith  the  RFA.»  SBREFA 
also  amended  the  Equal  Access  to 
Justice  Act  ("EAJA") »  by  expanding  the 
class  of  litigants  eligible  to  receive  EAJA 
awards  to  include  small  entities  as 
defined  under  the  RFA.»' 

After  SBREFA  was  enacted,  the 
Commission  began  to  develop  initiatives 
to  meet  its  new  obligations  under  the 
Act  and  to  review  whether  the 
Commission's  definitions  of  "small 
business"  and  "small  organization"  are 
still  appropriate  in  view  of  (1)  changes 
in  the  securities  industry  and  (2)  the 
Commission's  expanded  obligations 
under  SBREFA.  ^2  As  a  result  of  its 
review,  the  Commission  is  proposing 
amendments  to  the  definitions  of  these 
terras  as  they  apply  to  investment 
companies,  investment  advisers. 


systems  at  broker-dealers,  exchanges,  and  national 
securities  associations,  and  improved  electronic 
linkages  among  markets  and  between  broker-dealers 
and  their  customers.  These  changes  have  created 
substantially  deeper  and  more  liquid  markets  and 
have  made  trading  more  immediate  and  less 
expensive  for  both  institutional  and  retail 
customers. 

»See  The  Regulatory  Plan  and  the  Unified 
Agenda  of  Federal  Regulations,  60  FR  59503,  61073 
(  Nov.  28, 1995)  (Division  of  Investment 
Management  considering  whether  to  recommend  to 
the  Commission  to  propose  amendment  of 
definition  of  "small  entity"  in  Rule  O-IO  [17  CFR 
270.0-10)  under  the  Investment  Company  Act). 

"Pub.  L.  104-121,  Title  fl,  110  Stat.  857  (1996). 

»Id.  Sees.  212,  213(b),  110  Stat.  858.  859. 

»Id.  Sac.  242  110  SUt.  865. 

»5  U.S.C  504:  28  U.S.C  2412. 

'•Pub.  L.  104-121,  Sec  232(b)(2),  110  Stat  863. 

"The  Commission  is  concerned  that  as  a  result 
of  the  Commission's  existing  broad  definitions  of 
"small  business,"  certain  of  the  amendments  made 
by  SBREFA  could  result  in  a  significant  increase  in 
the  Commission's  exposure  to  litigation  beyond  that 
reasonably  contemplated  by  the  RFA.  The 
Commission's  enforcement  litigation  and  other 
litigation  matters  have  increased  in  recent  years.  In 
light  of  increased  exposure  to  litigation  under 
SBREFA.  which  could  further  strain  the 
Commission's  limited  budget,  the  Commission 
believes  it  is  appropriate  to  consider  tevisiltg 
certain  definitions  of  small  business  to  reflect  the 
considerations  contained  in  the  definition  of  the 
term  under  the  RFA  and  the  SBA  size  standards. 


exchanges,  securities  information 
processors,  transfer  agents  and  issuers, 
and  broker-dealers.  The  Commission 
intends  to  maintain  its  definitions  of 
"small  business"  as  they  relate  to  small 
business  issuers,  and  other  regulated 
entities.  '3  The  proposed  amendments 
would  take  into  accoimt  more  of  the 
factors  suggested  by  SBA  size  standards 
in  determining  whether  an  entity 
qualifies  as  "small." 

The  Commission's  proposal  to  amend 
certain  "small  business"  definitions 
should  be  considered  in  light  of  the 
Commission's  ongoing  efforts  to  assist 
small  business.  On  June  4, 1996,  the 
Commission  appointed  a  specid 
ombudsman  to  serve  as  the  liaison  and 
agency  spokesman  for  the  concerns  of 
small  business.  ^^  The  Commission  also 
recently  held  the  first  in  a  series  of  town 
meetings  (to  be  held  nationwide)  to 
educate  small  business  issuers  about  the 
many  opportunities  to  raise  capital  in 
the  securities  markets,  's  More  generally, 
the  Commission  has  established  a  World 
Wide  Web  site,  which  provides,  among 
other  things,  a  special  package  of 
information  for  small  businesses, 
including  Commission  rulemaking  and 
initiatives  affecting  small  business.  ^ 
The  Commission  also  has  established  an 
electronic  mailbox  to  receive  comments 
on  Commission  rulemaking.  ^7  These 
communication  efforts  supplement  the 
Commission's  annual  government- 
business  forum  on  small  business 
capital  formation.  This  forum  is  held  in 
a  different  place  across  the  country  each 
year  to  make  attendance  by  small 
businesses  easier,  and  it  is  the  only 
government-sponsored  national 
gathering  for  small  businesses  that 
annually  offers  small  business  the 
chance  to  tell  government  officials  how 
the  laws,  rules,  and  regulations  impact 
their  ability  to  raise  capital.  Through 
these  and  other  efforts,  the  Commission 


''The  Commission  does  not  propose  to  revise  the 
"small  business"  deHnitions  with  respect  to 
clearing  agencies,  bank  municipal  securities 
dealers,  or  public  utility  holding  company  systems. 
In  a  separate  release,  the  Commission  has.  however, 
proposed  conforming  changes  to  the  deflnition  of 
"small  business  issuer"  to  allow  registrants  to 
include  non-voting  as  well  as  voting  common 
equity,  when  computing  the  required  $75  million 
aggregate  market  value  of  common  equity  held  by 
non-affiliates  of  the  registrant. 

''The  Ombudsman  is  available  to  receive 
information  from  small  businesses  concerning  the 
impact  of  any  Commission  proposal,  rule,  or 
regulation  and  may  be  contacted  at  the  Division  of 
Corporation  Finance's  Office  of  Small  Business 
Policy  at  (202)  942-2950. 

"  See  Remarks  of  Arthur  Levitt,  Chairman,  U.S. 
Sacurities  and  Exchange  Commission.  Los  Angeles 
Venture  Association  Town  Meeting  (Sept.  13, 1996). 

'^The  Conmiissien's  Web  site  is  located  at  http:/ 
/www.secgov. 

'^The  Commission's  address  for  rulemaking 
comments  is:  rule<omroentsdse<:rgbv. 
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will  continue  to  involve  small 
businesses  in  its  rulemaking  efforts,  in 
furtherance  of  the  RFA  and  the 
Commission's  policy  of  addressing 
small  business  concerns. 

Although  the  Commission  has  worked 
hard  to  meet  the  needs  of  small 
businesses,  the  Commission  believes 
that  RFA  and  SBREFA  requirements 
must  be  viewed  in  the  context  of  the 
requirements  of  the  federal  securities 
laws,  which  mandate  the  maintenance 
of  fair,  honest,  and  competitive 
securities  markets  and  the  protection  of 
investors  in  those  markets.  As  a  general 
matter,  the  Commission  carefully 
weighs  the  economic  impact  of  its  rules 
on  all  regulated  entities,  including  small 
business.  However,  the  Commission's 
primary  considerations  as  to  each  rule  it 
adopts  must  be  the  rule's  effects  on 
market  integrity  and  investor  protection. 
Thus,  uniform  rules  must  be  applied  to 
firms  that  are  part  of  a  larger  national 
market  system  to  ensure  (1)  fair  and 
efficient  securities  markets  and  (2)  the 
same  level  of  protection  for  all  investors 
regardless  of  the  size  of  the  firm  to 
which  they  entrust  their  funds.  In  those 
situations  in  which  market  integrity  and 
investor  protection  will  not  be 
compromised,  however,  the 
Commission  carefully  tailors  its 
regulations  to  the  relevant 
characteristics  of  the  particular  entities 
regulated.'*  In  this  way,  the 
Commission  works  to  meet  its  mandate 
under  the  federal  securities  laws  while 
at  the  same  time  reducing  costs  and 
regulatory  burdens  for  small  business. 
The  Commission  intends  to  continue 
this  careful,  measured  regulation  that 
addresses  small  business  concerns 
within  the  protections  of  the  federal 
securities  laws. 

Discussion  of  Proposed  Amendments 

A.  Investment  Companies 

Rule  0-10  under  the  Investment 
Company  Act  currently  defines  "small 
business"  or  "small  organization" 
(together,  "small  entity")  to  include 
each  investment  company  ("fund")  that 
has  $50  million  or  less  in  assets  as  of  the 
end  of  its  most  recent  fiscal  year.'' 
Thus,  the  definition  focuses  only  on  the 
fund's  own  assets. 

This  approach  no  longer  seems 
appropriate  in  the  business  environment 
in  which  most  fimds  now  operate.*' 


Most  funds  are  part  of  a  large  "family 
of  funds"  sponsored  by  a  highly 
sophisticated  third-party  investment 
adviser  or  administrator  that  typically 
oversees  assets  well  in  excess  of  $50 
million.*'  The  adviser  or  administrator 
generally  uses  the  same  administrative, 
management,  and  compliance  systems 
to  oversee  all  of  the  funds  in  the 
complex.  The  fees  imposed  on  the  fund 
by  the  adviser  or  administrator  (and  the 
fund's  resulting  expense  ratio)  typically 
reflect  economies  of  scale  that  the 
adviser  or  administrator  achieves  from 
managing  other  funds.  Treating  a  new 
fund  with  less  than  $50  million  of  net 
assets  as  a  small  entity  seems 
anomalous  if  the  fund's  adviser  or 
administrator  oversees  other  funds 
holding  billions  of  dollars.*^ 

The  Commission,  therefore,  is 
proposing  to  amend  Rule  0-10  to  treat 
a  fund  as  a  small  entity  only  if  it  and 
other  funds  in  its  related  group  have  net 
assets  of  $50  million  or  less  in  the 
aggregate/'  The  proposed  amendments 
would  define  a  group  of  related 
investment  companies  generally  to 
include  two  or  more  management  fimds 
that  hold  themselves  out  to  investors  as 
related  companies  for  purposes  of 
investment  and  investor  services,  and 
share  either  a  common  investment 
adviser  (or  affiliated  advisers)  or  a 


" Seesupra  note  7  and  accompanying  text 
(describing  exemptions  from  registration  for  small 
business  issuers):  Exchange  Act  rule  I5c3-l  |17 
CFR  240.15c3-l|  (varying  capital  requirements  for 
broker-dealers  based  on  their  activities). 

"•l?  CFR  270.0-10. 

•"It  is  appropriate  to  take  into  account  the 
structure  of  business  concerns  in  the  securities 
industry  in  determining  size  standards.  See  IS  CFR 


121.103(a)(3)  (SBA  rule  providing  for  the 
calculation  of  size  standards  on  a  consolidated  basis 
for  individuals  or  firms  with  identical  or 
substantially  identical  business  or  economic 
interests  or  that  are  economically  dependent);  id. 
§  121.103(a)(4)  (SBA  rule  providing  for  the 
aggregation  of  receipts  or  employees  of  an  entity 
and  all  its  domestic  or  foreign  "afflliates"  in 
calculating  size  standards).  See  also  1981  Proposing 
Release,  46  FR.at  19257. 

*<  Nearly  half  (47  percent)  of  all  fund  families 
manage  assets  exceeding  $1  billion  per  family. 

«!n  the  1981  I>roposing  Release,  the  Commission 
noted  its  belief  that  "the  Congress  did  not  intend 
to  confer  the  benefit  of  any  determination  that  an 
entity  is  small  upon  the  affiliates  of  large 
businesses,  because  only  those  businesses  and 
organizations  that  are  "independently  owned'  may 
qualify  as  small  entities  pursuant  to  the  definitions 
contained  in  the  RFA"  (citing  5  U.S.C  601(4)  and 
15  U.S.C.  632).  46  FR  at  19257.  The  Commission 
further  noted  its  belief  that  it  is  appropriate  to 
preclude  entities  with  significant  economic  and 
financial  resources  from  obtaining  potential 
regulatory  benefits  under  the  RFA.  Id. 

''Conforming  amendments  to  Rules  157(b)  (17 
CFR  230.157(b)|  under  the  Securities  Act  and  0- 
10(b)  [17  CFR  240.0-l0(b)j  under  the  Exchange  Act 
would  take  the  same  approach  when  those  statutes 
address  investment  companies.  The  Commission 
originally  selected  the  $50  million  threshold 
because  it  believed  that  funds  having  assets  of  S50 
million  or  less  had  significantly  higher  expense 
ratios  than  funds  with  more  assets,  and  that  funds 
with  higher  expense  ratios  experienced  greater 
impact  from  regulatory  costs.  1982  Adopting 
Release.  47  FR  at  5220.  Fifty  million  dollars  appears 
to  remain  a  significant  threshold  for  expense  ratios 
for  fund  families  as  well  as  stand-alone  funds, 
which  derive  similar  benefits  from  economies  of 
scale  at  lower  ratios. 


common  administrator.**  In  the  case  of 
unit  investment  trusts  ("UTTs").  a 
related  group  would  mean  two  or  more 
trusts  that  have  a  common  sponsor.** 

The  proposed  amendments  would 
apply  a  special  rule  to  insurance 
company  separate  accounts.**  Because 
state  law  generally  treats  separate     - 
account  assets  as  the  property  of  the 
sponsoring  insurance  company,  the  rule 
would  aggregate  separate  account  assets 
witii  the  assets  of  their  sponsors, 
including  other  sponsored  accounts.*' 

To  standardize  the  determination  of 
net  assets,  the  proposed  amendments 
would  provide  that  the  Commission 
may  base  its  count  of  the  net  assets  of 
any  related  group  of  funds  on  the  net 
assets  of  each  fund  in  the  group  at  the 
end  of  each  fund's  fiscal  year,  as 
generally  reported  in  Form  N-SAR.** 

The  Commission  estimates  that  as  a 
result  of  the  proposed  amendments, 
approximately  400  funds  would  no 
longer  be  treated  as  small  entities 
because  they  are  affiliated  with  large 
fund  families.  Commission  data  suggests 
that  approximately  800  of  an  estimated 
3700  total  active  registered  investment 
companies  may  be  considered  small 
entities  under  current  Rule  0-10. 
Approximately  300  of  these  800  funds 
do  not  identify  themselves  as  members 
of  a  fund  family,  and  would  therefore 
continue  to  be  deemed  small  entities.  Of 
the  remaining  500  funds,  approximately 
100  appear  to  be  affiliated  with  fund 
families  that  have  $50  million  or  less  in 
aggregate  assets,  and  therefore  would 
continue  to  be  deemed  small  entities 
under  the  proposed  amendments. 

The  Commission  requests  comment 
on  the  proposed  amendments  to  Rule  0- 
10.  Should  the  definition  of  a  group  of 
related  funds  consider  relationships 
other  than  a  common  investment 
adviser  or  administrator?  When  funds 
(like  those  in  a  master/feeder 


"Proposed  rule  0-lO(a)(l). 

"  Proposed  rule  0-lO(a)(2).  A  UTT  holds  a  fixed 
portfolio  of  securities  generally  deposited  with  the 
fund  by  its  sponsor,  and  does  not  have  an 
investment  adviser.  See  generally  teaion  4(2)  of  the 
Investment  Company  Act  lis  U.S.C  BOB-4(2)i. 

*■  Separate  accounts  contain  assets  used  to  fund 
certain  insurance  and  investment  contracts  between 
the  sponsoring  insurance  company  and  contract 
owners.  Each  account  typically  is  organized  as  a 
Urr.  or  in  some  cases  as  a  management  fund  having 
a  sponsor-affiliated  investment  adviser.  See 
generally  section  2(a)(37)  of  the  Investment 
Company  Act  [15  U.S.C.  80a-2(a)(37)l. 

''  Proposed  rule  0-10(b).  This  amendment  would 
codify  the  Commission's  longstanding  approach  in 
addressing  separate  accounts'  status  under  rule  0- 
10.  The  proposed  amendments  would  not  provide 
a  special  rule  for  another  type  of  fund,  face  amount 
certificate  companies,  which  would  continue  to  be 
subject  to  the  SSO  million  test  on  a  company-by- 
company  basis. 

•Proposed  rule  O-lO(c);  see  17  CFR  274.101: 
Form  N-SAR.  Item  74T. 
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arrangement  **)  share  a  common  adviser 
or  administrator,  should  they  be  deemed 
a  related  group  even  though  they  may 
not  hold  themselves  out  as  related  (so 
that  a  feeder  fund,  for  example,  would 
be  deemed  a  small  entity  only  if  the 
master  fund  is)?  Ahematively,  should 
related  group  status  depend  only  on 
whether  funds  hold  themselves  out  as 
related,  so  that  funds  might  be  in  a 
related  group  even  if  they  didn't  share 
a  common  adviser  or  administrator? 
Does  the  $50  million  asset  threshold 
continue  to  be  appropriate?  Should  the 
Commission  consider  tests  other  than 
asset  size  for  determining  whether  a 
fund  or  related  group  is  a  small  entity? 

B.  Investment  Advisers 

Rule  0-7  under  the  Investment 
Advisers  Act  currently  defines  "small 
business"  or  "small  organization"  for 
purposes  of  the  RFA  to  include  each 
investment  adviser  ("adviser")  that 
either  (i)  manages  assets  ("client 
assets")  with  a  total  value  of  $50  million 
or  less  as  of  the  end  of  its  most  recent 
fiscal  year,  and  performs  no  other 
advisory  services;  or  (ii)  performs  other 
advisory  services,  manages  client  assets 
of  $50  million  or  less  if  it  manages 
client  funds,  and  has  assets  related  to  its 
advisory  business  ("business  assets") 
that  do  not  exceed  $50,000.» 

Rule  Q-7  currently  does  not 
distinguish  between  an  independent 
adviser  and  an  adviser  that  is  controlled 
by,  or  under  common  control  with,  a 
large  firm."  An  adviser  in  a  control 
relationship  with  a  large  broker-dealer 
or  other  large  financial  services  firm 
typically  benefits  from  the  financial  and 
technical  resources  of  the  large  firm. 
The  large  firm  may  handle  much  of  the 
administrative  and  compliance  needs  of 
its  affiliated  adviser  using  resources  not 
reflected  in  the  adviser's  client  assets  or 
business  assets. 

As  noted  above,  the  Commission 
believes  that  Congress  did  not  intend 
affiliates  of  large  businesses  to  receive 
benefits  under  the  RFA."  Rule  Q-10 
under  the  Exchange  Act  currently 
excludes  regulated  persons  from  small 
entity  status  when  they  are  affiliated 
with  a  large  firm  through  a  control 


"In  such  an  arrangement,  multiple  "feeder 
funds"  invest  all  their  assets  in  the  shares  of  a 
single  "master  fund"  managed  by  one  investment 
adviser,  thereby  reducing  the  costs  of  providing 
investment  advice  to  each  feeder  fund.  The  various 
feeder  funds  typically  sell  their  shares  to  different 
investors  through  different  distribution  channels. 

» 17  OTl  275.0-7. 

>'  Such  affiliations  typically  involve  advisory 
firms  that  are  controlled  by  or  under  common 
control  with  the  large  Tirm  (such  as  a  broker-dealer- 
owned  subsidiary  that  advises  institutional  clients). 

"  See  tupra  note  42. 


relationship. '3  The  Commission  is 
proposing  to  amend  Rule  0-7  to  apply 
a  comparable  provision  to  investment 
advisers.**  Like  the  current  definition 
under  Exchange  Act  Rule  0-10,  the 
proposed  amendments  to  Rule  0-7 
would  deem  an  adviser  "affiliated"  with 
a  large  firm  when  the  adviser  controls, 
is  controlled  by,  or  is  imder  common 
control  with  the  large  firm.''  A  non- 
control  affiliation  with  a  large  firm,  or 
a  control  relationship  with  a  firm  that  is 
itself  a  small  entity,  would  not  trigger 
the  exclusion.-^ 

The  proposed  amendments  also 
would  simplify  Rule  0-7  by  applying 
the  $50,000  business  asset  test  to  all 
advisers,  rather  than  solely  to  advisers 
that  render  services  other  than  or  in 
addition  to  managing  client  assets."  In 
addition  to  facilitating  application  of  the 
rule,'*  this  approach  would  eliminate 
the  anomaly  of  treating  as  "small"  an 
adviser  that  manages  $49  million  in 
client  assets  and  has  $5  million  in 
business  assets  (because  its  only 
advisory  service  is  managing  money  for 


"See  17  CFR  240.0-10(c).  (d).  (f),  (g).  and  (h) 
(excluding  from  "small"  status  a  broker  or  dealer, 
clearing  agency,  bank  municipal  securities  dealer, 
securities  information  processor,  or  transfer  agent 
affiliated  through  a  control  relationship  with  any 
person  (other  than  a  natural  person)  that  is  not  a 
small  business  or  small  organization). 

'^The  Commission  is  also  proposing  to  amend 
the  definition  of  "small  business"  under  the 
Exchange  Act  to  include  consideration  of  other 
factors  in  addition  to  control  relationships  in 
determining  affiliation.  See  discussion  infra  pp.  27- 
31.  However,  the  Commission  does  not  propose  to 
include  those  factors  in  the  definition  of  "small 
business"  under  the  Investment  Advisers  Act  at  this 
time. 

"Proposed  rule  0-7(a)(2).  Also  in  conformity 
with  rule  0-10.  "control"  would  mean  the  right  to 
vote  25  percent  or  more  of  the  voting  securities  of 
another  person,  to  receive  25  percent  or  more  of  the 
net  profits  of  the  other  person,  or  otherwise  to 
direct  the  person's  management  or  policies. 
Proposed  rule  0-7(b).  Many  individual  advisers 
affiliated  with  large  firms  would  continue  to  meet 
the  definition  of  "small  business"  notwithstanding 
the  new  affiliation  standard  because  the  advisers' 
large  firm  affiliates  do  not  have  the  right  to  vote  25 
percent  or  more  of  any  stock  issued  by  the  advisers, 
do  not  receive  25  percent  or  more  of  the  advisers' 
net  profits,  and  do  not  direct  the  management  of  the 
individual  advisers'  business. 
3*  See  proposed  rule  0-7(a)(2)  and  (b). 
"Proposed  rule  0-7(a)(l).  The  current  rule's 
definition  of  "other  advisory  services"  would  be 
eliminated  because  it  would  no  longer  be  necessary. 
The  $50,000  threshold  for  the  business  asset  test 
appears  to  remain  a  meaningful  divide  between 
small  advisers  and  others.  The  Commission 
originally  selected  that  figure  because  it  was 
approximately  the  median  value  of  advisers' 
business  assets.  1982  Adopting  Release,  47  FR  at 
5221.  The  median  may  have  changed  in  recent 
years,  but  that  figure  remains  significant  inasmuch 
as  more  than  half  of  all  advisers  apparently  do  not 
have  assets  exceeding  it. 

"See  1981  Proposing  Release,  46  FH  at  19257. 
19263  (two  attributes  desirable  in  size  standards  are 
capacity  to  differentiate  the  small  members  of  an 
industry  from  other  members,  and  the  use  of  readily 
available  information  to  derive  standards). 


clients),  while  treating  as  "large"  an 
adviser  that  manages  $20,000  in  client 
assets  and  has  $55,000  in  business 
assets  (because  it  renders  other  advisory 
services). 

The  proposed  amendments  appear 
likely  to  have  limited  impact  on  the 
total  number  of  advisers  deemed  small 
entities.  The  Commission  estimates  that 
up  to  17,000  of  approximately  22,500 
total  registered  investment  advisers 
meet  the  current  rule's  definition  of 
small  entity  based  on  reported  client 
assets  or  business  assets.'' 
Approximately  10,000  of  those  "small" 
advisers  report  that  they  are  affiliated 
with  broker-dealers  (some  of  which  are 
themselves  "small") — but^ot 
necessarily  through  a  control  affiliation. 
In  many  cases,  the  affiliated  broker- 
dealer  does  not  ovm  or  otherwise 
control  the  adviser's  advisory  business. 
Thus,  many  advisers  that  are  broker- 
dealer  affiliates  (and  most  other  "small" 
advisers  affiliated  with  non-brokers  or 
having  independent  status)  would 
remain  small  entities  under  the 
proposed  amendments. 

Cn  the  "small"  advisers  that  for  the 
first  time  would  be  subject  to  the 
$50,000  business  asset  test  (i.e.,  the 
limited  group  that  does  not  render 
advisory  services  other  than  managing 
client  funds  of  $50  milUon  or  less),  only 
a  limited  percentage  would  likely  have 
business  assets  exceeding  $50,000.  The 
number  of  such  advisers  no  longer 
treated  as  "small"  probably  would  not 
exceed  2000  (or  11  percent  of  the  total 
number  of  "small"  advisers  under  the 
current  definition),  because  most 
advisers  that  simply  manage  client 
funds  require  only  modest  business 
assets. 

The  Commission  requests  comment 
on  the  proposed  amendments  to  Rule  0- 
7.  Does  the  proposed  treatment  of 
advisers  affiliated  with  large  firms 
properly  focus  only  on  control 
affiliations?  Do  the  thresholds  of  $50 
million  for  client  assets  and  $50,000  for 
business  assets  continue  to  be 
appropriate?  Recent  federal  legislation 
transfers  to  states  primary  responsibility 
for  regulating  "small"  advisers — those 
who  manage  less  than  $25  million  of 
client  assets.*^  In  light  of  this 


>*  Under  the  recently  enacted  National  Securities 
Markets  Improvement  Act  of  1996.  the  Commission 
will  soon  lose  responsibility  for  regulating  an 
estimated  16.000  of  these  17,000  "small"  advisers. 
See  Pub.  L.  104-290.  sec.  303, 110  Stat.  3416  (1996) 
(transferring  from  the  Commission  to  the  states  the 
primary  responsibility  for  regulating  advisers 
managing  less  than  $25  million  in  client  assets). 

«o  See  id.:  See  also  Report  on  S.  1815,  The 
Securities  Investment  Promotion  Act  of  1996,  S. 
Rep.  No.  293, 104th  Cong..  2d  Sess.  at  3-4  (1996) 
(legislation  would  focus  SEC  supervision  "on 
investment  advisers  most  likely  to  be  engaged  in 


UMI 
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legislation,  is  a  threshold  of  $25  million 
for  client  assets  under  management 
more  appropriate  than  the  $50  million 
threshold? 

C.  Definitions  Under  the  Exchange  Act 

1.  Exchanges 

In  the  1981  Proposing  Release,  the 
Commission  expressed  its  doubt  that 
Congress  intended  for  the  RFA  to  apply 
to  exchanges.*'  Nevertheless,  Ae 
Commission  adopted  a  definition  of 
"small  business"  and  "small 
organization"  appUcable  to  exchanges. 
The  Commission's  proposed 
amendment  to  this  definition  would 
retain  the  existing  provisions  of  Rule  0- 
10  that  define  as  "small"  those 
exchanges  that  are  exempt  from  the 
requirements  of  Rule  llAa3-l  regarding 
the  dissemination  of  transaction  reports 
and  last  sale  data  with  respect  to 
transactions  in  securities.*^ 

The  Commission  is  proposing  to  add 
a  requirement  that  the  exchange  also 
must  not  be  affiliated  with  any  person 
(other  than  a  natiual  person)  that  is  not 
a  small  business  or  small  organization 
as  defined  in  Rule  0-10.  The  proposed 
amendment  would  deem  an  exchange 
"affiliated"  with  another  entity  when 
the  exchange  controls,  is  controlled  by, 
or  is  under  common  control  with  the 
other  entity.  In  adopting  Rule  0-10  in 
1982,  the  Commission  applied  this 
standard  to  broker-dealers,  clearing 
agencies,  bank  municipal  securities 
dealers,  securities  information 
processors,  and  transfer  agents.  The 
1981  Proposing  Release  noted  that  such 
entities  were  not  small  if  they  were 
affiliated  with  another  entity  that  did 
not  qualify  as  small.  The  Commission  is 
proposing  to  conform  the  definition  of 


intenUte  commerce"  and  focus  state  supervision 
"on  «Kru«rs  whose  activities  are  most  likely  to  be 
centered  in  their  home  state";  "legislation  allows 
states  to  assume  the  primary  role  with  respect  to 
regulating  advisers  that  are  small,  local  businesses, 
managfng  less  than  S25  million  in  client  assets, 
while  the  Commission's  role  is  focused  on  larger 
advisers  with  $25  million  or  more  in  client  assets 
under  management").  The  Commission  estimates 
that  limiting  small  advisers  to  those  managing  less 
than  S2S  million  in  client  assets  would  reduce  the 
toul  number  of  small  advisers  by  less  than  500. 

"  The  term  "exchange"  is  defined  in  Section 
3(a)(1)  of  the  Exchange  Act.  (15  U.S.C.  78c(a)(l).) 
Currently,  none  of  the  eight  registered  exchanges  is 
considered  a  "small  business"  or  "small 
organization"  under  Rule  0-10. 

•»  17  CFR  240.11Aa3-l.  In  the  1961  Propoeing 
Release,  the  Conunission  noted  that  those 
exchanges  that  are  exempt  from  the  requirenMnts  of 
Rule  llAa3-l  would  appropriately  be  considered 
small,  mentioning  in  particular  that  the  Spokane 
Stock  Exchange  and  the  Intermountain  Stock 
Exchange  had  been  granted  exemptions  from  the 
rule,  in  part,  because  of  their  low  trading  volume. 
Since  1981,  both  of  these  exchanges  have 
withdrawn  from  registration.  Currently,  no 
exchanges  are  fully  exempted  bom  the 
requirements  of  Rule  1 1  Aa3-1. 


small  exchange  to  that  of  other  small 
entities  by  adding  this  affiliation 
standard.*^ 

2.  Securities  Information  Processors 

The  Commission  proposes  to  retain 
the  existing  criteria  for  determining 
whether  a  securities  information 
processor  is  a  "small  business"  or 
"small  organization"  in  substantially 
the  same  form,  including  the 
requirement  that  to  be  considered  small, 
a  securities  information  processor 
service  less  than  100  interrogation 
devices  or  moving  tickets  during  the 
preceding  fiscal  year.**  As  a  result  of 
changes  in  technology  since  Rule  0-10 
was  adopted,  however,  the  Commission 
is  proposing  to  modify  the  definition  of 
"interrogation  device"  for  purposes  of 
Rule  0-10  to  take  into  account  new 
technologies  used  to  disseminate 
securities  industry  information  to 
maricets  and  market  participants 
through  increasingly  diverse  methods. 
Technological  developments  regarding 
the  amount  of  information  available 
electronically,  the  ease  and  speed  of 
retrieving  such  information,  and  the 
increasing  interconnectivity  between 
market  participants  and  data  vendors  all 
support  a  broader  reading  of  the  term 
interrogation  device. 

Accordingly,  for  purposes  of  the  small 
business  definition,  the  (Commission 
believes  it  is  appropriate  to  consider 
whether  the  term  interrogation  device 
should  refer  to  any  device  that  may  be 
used  to  read  or  receive  electronic 
information,  including  proprietary 
terminals  or  personal  computers  via 
computer  to  computer  interfaces,  or 
gateway  access.  Also,  the  (Commission 
believes  that  it  is  appropriate  to 
consider  whether  this  definition  should 


"The  Commission  believes  that  it  is  appropriate 
to  consider  precluding  entities  with  significant 
economic  and  financial  resources  from  obtaining 
potential  regulatory  benefits  under  the  RFA.  See 
supra  note  42.  The  definitions  set  forth  in  Rule  0- 
10  generally  incorporate  the  concept  of  affiliation 
and  provide  that  a  broker -dealer,  clearing  agency, 
bank  municipal  securities  dealer,  securities 
information  processor,  or  transfer  agent  is  not  a 
small  business  or  small  organization  if  that  entity 
is  affiliated  with  any  person  (other  than  a  natural 
person)  that  is  not  a  small  business  or  small 
organization  as  defined  in  Rule  0-10.  Under 
paragraph  (i)  of  Rule  0-10,  a  person  is  affiliated 
with  another  if  that  person  controls,  is  controlled 
by.  or  is  under  common  control  with  such  other 
persoa  O>ntrol  within  this  context  constitutes  the 
right  to  vote  25  percent  or  more  of  the  voting 
securities  of  any  entity,  the  right  to  receive  25 
percent  or  more  of  the  net  profits  of  such  entity,  or 
the  ability  otherwise  to  direct  or  cause  the  direction 
of  the  management  or  policies  of  such  entity. 

••The  term  "securities  information  pnxresaor"  is 
defined  in  Section  3(a)(22)  of  the  Exchange  Act.  (15 
U.S.C.  78c(a)(22).j  Currently,  neither  of  the  two 
registered  exclusive  securities  information 
processors  is  designated  as  a  "small  business"  or 
"small  organization"  under  Rule  0-10. 


include  all  interrogation  devices  that 
display  securities  information  such  as 
quotations  and  indications  of  interest  in 
addition  to  devices  that  display  last  sale 
data  or  transaction  reports.*' 

3.  Transfer  Agents  and  Issuers 

The  Commission's  proposal  would 
retain  the  existing  criteria  based  on 
volume  of  transfer  business  and  number 
of  shareholder  accounts  fw  determining 
whether  a  transfer  agent  is  a  "small 
business"  or  "small  organization,"** 
and  would  add  the  requirement  Uiat 
small  transfer  agents  restrict  their 
activities  to  transferring  the  items  of 
small  issuers  as  defined  in  Exchange 
Act  Rule  0-10.*'  The  shares  of  small 
issuers,  as  opposed  to  those  of  large 

Eublicly  traded  companies,  typically  are 
eld  by  a  small  portion  of  the  investing 
public  and  are  less  likely  to  be  the 
subject  of  a  substantial  amoimt  of 
trading  activity.  Thus,  the  activities  of 
small  transfer  agents,  many  of  which  are 
not  subject  to  registration  under  Section 
17A  of  the  Exchange  Act,  are  not  likely 
to  have  a  substantial  effect  on  the 
investing  public  or  the  operation  of  the 
national  clearance  and  settlement 
system.  In  contrast,  transfer  agents  for 
large  companies  whose  shares  are 
heavily  traded  are  likely  to  have  a  far 
greater  effect  on  securities  processing, 
generally,  and  on  the  operation  of  the 
natibnal  clearance  and  settlement 
system.** 

Rule  O-lO(a)  currently  applies  the 
definition  of  "small  business"  when 


"Formerly,  paragraph  (g)(2)  of  Rule  0-10 
referenced  the  definition  of  "interrogation  device" 
set  forth  in  Rule  llAa3-l.  This  definition  reflects 
the  historical  use  of  interrogation  devices  to  display 
only  transaction  reports  or  last  sale  data. 

**The  term  "transfer  agent"  is  defined  in  Section 
3(a)(25)  of  the  Exchange  Act.  (15  U.S.C  78c(aK25).) 
It  is  estimated  that  approximately  180  registered 
transfer  agents  would  be  desigiuted  as  "small 
businesses"  or  "small  organizations"  under  the 
proposed  amendments  to  Rule  0-10. 

'''Any  transfer  agent  that  transfers  items  (or  any 
issuer  tlut  has  total  assets  of  greater  than  SS  million 
would  not  be  deemed  a  "small  business"  or  "small 
organization"  under  the  proposed  rule.  Generally, 
transfer  agents  that  transfer  the  items  of  small 
issuers  are  not  required  to  be  registered  pursuant  to 
Section  17A(c)(l)  of  the  Exchange  Act  and  are  not 
subject  to  Commission  regulation.  In  this  regard,  the 
Commission  sta^  estimates  that  only  1 ,500  (or  21 
percent)  of  the  approximately  7,000  entities 
providing  transfer  agent  services  in  the  United 
States  are  registered  under  Section  17A  of  the 
Exchange  Act.  These  1 ,500  entities  provide  services 
that  are  essential  to  the  efficient  functioning  of  the 
national  market  system  for  securities.  Of  these  1.500 
registered  transfer  agents,  approximately  one-half 
are  financial  institutions  regulated  by  the  various 
federal  bank  regulatory  agencies.  The  5.500 
unregistered  entities  that  provide  transfn-  agent 
services  generally  handle  the  transfer  of  small 
issuer  securities  and  exempted  securities,  such  as 
municipal  securities. 

**  See  Securities  and  Exchange  Cotnmission, 
Study  of  Unsafe  and  Unsound  Practices  of  Broker- 
Oatlers  (1971),  pp.  37-39. 
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used  with  reference  to  an  "issuer"  or 
"person"  under  Sections  12. 13, 14, 
15(d).  or  16  of  the  Exchange  Act.**  To 
clarify  that  transfer  agents  who  transfer 
items  of  issuers  with  total  assets  greater 
than  $5  million  would  not  be 
considered  small  for  purposes  of  the 
RFA,  the  Commission  is  proposing  to 
delete  language  in  Rule  O-lO(a)  that 
limits  the  definition  of  small  business, 
as  it  refers  to  "issuer"  or  "person,"  to 
Sections  12, 13. 14. 15(d).  or  16  of  the 
Exchange  Act.''"* 

4.  Broker-Dealers  •  - 

Rule  0-10  under  the  Exchange  Act 
currently  defines  "small  business"  or 
"small  organization"  to  include  any 
broker'"  or  dealer^  that  has  total 
capital  of  less  than  $500,000  and  that  is 
not  affiliated  with  any  person  (other 
than  a  natural  person)  diat  is  not  a  small 
business  or  small  organization  under  the 
rule.  For  purposes  of  defining  whether 
a  broker-dealer  is  a  "small  business"  or 
"small  organization,"  the  Ckimmission  is 
proposing  to  retain  the  existing  capital 
standard  currently  set  forth  in  Rule  0- 
10.  The  Commission,  however,  is 
proposing  to  expand  the  affiliation 
standard  applicable  to  broker-dealers. 

The  existing  affiliation  test,  which 
looks  only  to  whether  a  broker-dealer 
controls,  is  controlled  by.  or  is  under 
common  control  with,  an  entity  other 
than  a  small  business  or  small 
organization,  focuses  primarily  on 
relationships  between  broker-dealers 
based  on  voting  control  or  the  sharing 
of  profits.  The  structure  and  operation 
of  broker-dealer  activities,  however, 
suggest  that  other  kinds  of  business 
relationships,  such  as  the  contractual 
relationship  between  an  introducing 
broker  and  its  clearing  firm,  can  give 
rise  to  an  opportunity  by  which  a 
clearing  firm  can  exercise  substantial 


influence  over  the  business  of  its 
introducing  brokers.  In  order  to  better 
conform  its  affiliation  standard  to  the 
nature  of  business  relationships  that 
exist  between  broker-dealers,  the 
Commission  proposes  to  expand  the 
definition  of  affiliation  applicable  to 
broker-dealers  under  Rule  0-10  to 
include  arrangements  whereby  one 
broker-dealer  introduces  transactions  in 
securities  to  another. 

From  a  functional  perspective, 
introducing  and  clearing  brokers  act  as 
a  unit  in  handling  a  customer's  account. 
In  most  respects,  introducing  brokers 
are  dependent  on  clearing  firms  to  dear 
and  to  execute  customer  trades.'''  to 
handle  customer  funds  and  securities, 
and  to  handle  many  back-office 
functions,  including  issuing 
confirmations  of  customer  trades  and 
customer  account  statements.^*  The 
respective  duties  and  obligations  of  an 
introducing  broker  and  its  clearing  firm 
are  described  in  the  clearing  agreement 
executed  by  the  parties.  This  agreement 
typically  contains  various  requirements 
imposed  by  the  clearing  firm  with 
respect  to  the  handling  of  customer 
accounts  by  the  clearing  and 
introducing  brokers,  and  the  clearing 
firm's  maintenance  of  customer  assets.^^ 


••17CFR24aO-10(a). 

*  15  U.S.C  78/,  78in.  78n.  78o(dl.  and  7«p.  The 
propoted  change  would  also  clarify  that  a  transfer 
agent,  or  any  other  regulated  entity  under  the 
Exchange  Act  (broker-dealer,  exchange,  clearing 
agency,  securities  informalidn  processor,  or  bank 
municipal  securities  dealer)  would  not  be 
considered  small  under  Rule  0-10  if  the  entity  is 
affiliated  with  an  issuer  that  does  not  qualify  as 
"small"  under  Rule  0-10.  See  17  CFR  240.0-10.  For 
example,  a  broker-dealer  that  is  owmed  or 
controlled  by  a  large  public  company  with  greater 
than  SS  million  in  assets  would  not  be  considered 
small  under  Rule  0-10.  While  the  Commission  does 
Dot  collect  data  that  %«rould  indicate  how  many 
broker-dealers  or  other  regulated  entities  m^  be 
affected  by  this  proposed  amendment,  it  believes 
such  amendment  is  consistent  with  the  intent  of  the 
RFA  that  only  business  and  organizations  that  are 
"independently  owned"  may  qualify  as  small 
entities.  See  supra  note  42, 

"The  lemn  "broker"  is  defined  in  Section  3(aM4) 
of  the  Exchange  Act.  |15  U.S.C  78c(a)(4).] 

'^The  term  "dealer"  is  defined  in  Section  3(aX5) 
of  the  Exchange  Act  (IS  U.S.C  78c(a)(5).) 


'^Even  when  introducing  brokers  execute  their 
own  trades,  they  must  provide  the  name  of  their 
clearing  broker  in  order  that  the  trade  may  be 
settled  and  cleared. 

^'Increasingly,  the  back-office  functions  of 
introducing  and  clearing  firms  are  linked 
electronically,  which  allows  introducing  brokers  to 
transmit  trades  directly  to  the  back-office  systems 
maintained  by  the  clearing  broker  using  aither  a 
personal  computer  and  modem  or  a  terminal 
provided  for  this  purpose  by  the  clearing  broker. 
These  electronic  linkages  facilitate  communication 
between  introducing  and  clearing  firms,  and  allow 
introducing  firms  to  monitor  trade  execution  and 
settlement,  but  control  over  the  processing  of 
securities  trades  remains  with  the  clearing  firm. 

'"  For  example,  clearing  agreements  generally  give 
clearing  brokers  approval  over  margin  customers 
and  subject  margin  accounts  to  the  clearing  firm's 
standards.  Clearing  brokers  also  may  set  general 
creditworthiness  standards  for  the  introducing 
broker's  customers  to  ensure  customer  performance. 
Similarly,  clearing  brokers  can  reject  customer 
trades  if  they  determine  a  customer  is  unable  to 
fully  complete  the  trade  entered  through  the 
introducing  broker.  New  York  Stock  Exchange  Rule 
382  specifically  requires  clearing  agreements  to 
identify  and  allocate  the  respective  functions  of  the 
introducing  and  clearing  firms  in  seven  areas:  the 
opening,  approving  and  monitoring  of  accounts; 
extensions  of  credit:  the  maintenance  of  books  and 
records:  the  receipt  and  delivery  of  funds  and 
securities:  the  safeguarding  of  funds  and  securities; 
confirmations  and  statements;  and  the  acceptance 
of  orders  and  executions  of  transactions.  Although 
the  customer  places  its  order  directly  with  the 
introducing  firm,  the  Conrunission  considers  the 
account  to  be  an  account  of  the  clearing  firm,  which 
has  primary  legal  res[>onsibility  with  respect  to  the 
handling  of  customer  funds  and  securities,  and  for 
sending  account  statements  to  the  customer.  Thus, 
both  introducing  and  clearing  firms  have  a  shared 
responsibility  for  ensuring  thai  a  customer's 
account  is  handled  properly. 


In  addition,  as  a  practical  matter, 
clearing  and  introducing  firms  have 
identical  business  interests  to  the  extent 
that  most  introducing  brokers  could  not 
be  in  business  without  the  capital, 
technology,  and  back-office  support 
provided  by  the  clearing  firm.  In 
addition,  as  a  legal  matter,  for  purposes 
of  the  Securities  Investor  Protection  Act 
of  1970  ■'<^  and  the  Commission's 
financial  responsibility  rules,  a 
customer  is  the  customer  of  the  clearing 
firm.'" 

Under  the  Commission's  proposal,  an 
introducing  broker  that  introduces 
transactions  to  a  large  clearing  firm 
generally  would  not  be  considered  a 
"small  business"  or  "small 
organization"  for  purposes  of  the  RFA. 
An  exception,  however,  would  be 
carved  out  for  introducing  firms  that 
handle  only  investment  company 
securities  or  interests  or  participations 
in  insurance  company  separate 
accoimts.  Typically,  persons  or  firms 
that  limit  their  activities  to  these 
products  are  small,  sometimes  one- 
person  operations  that  combine  limited 
securities  activities  with  broader  tax, 
financial  planning,  and  insurance 
services.  Applying  this  new  affiliation 
standard  in  addition  to  the  existing  total 
capital  standard,  it  is  estimated  that 
approximately  12  percent  of  all 
registered  broker-dealers  could  be 
characterized  as  the  type  of 
independently  owned  and  operated 
enterprise  specifically  addressed  under 
the  RFA.'" 

The  Commission  requests  comments 
on  whether  alternative  approaches 
would  be  more  appropriate  for 
determining  whether  a  broker-dealer 
should  be  designated  as  small  under 
Rule  0-10.  One  possible  approach 
would  establish  a  revenue  test.  Other 
approaches  would  be  based  on  a  l^roker- 
dealer's  aimual  earnings  or  total  assets. 
The  Commission  seeks  comment  on 
these  approaches  and  requests  that 
commenters  specifically  address  what 
revenue,  earnings,  or  total  asset  levels 
may  be  appropriate  for  distinguishing 
small  broker-dealers,  and  whether 


^15U.S,C78aaae(seq. 

^Exchange  Act  Release  No.  31511.  57  FR  56973 
(Dec,  2. 1992). 

'^  See  supra  note  18  (RFA  definitions  of  "small 
business").  See  also  Report  to  Accompany  H.R. 
4660,  H.R.  Rep.  No.  519,  96th  Cong.,  1st  Sess.,  19 
(1980)  (suggesting  that  the  definition  of  "small 
businesses"  was  intended  to  encompass  businesses 
that  are  independently  owned  and  operated  and  not 
dominant  in  their  field  of  operation).  Consistent 
with  the  RFA  definitions  of  small  business  and 
small  organization,  SBA  regulations  that  address 
affiliation  consider  whether  individuals  or  firms 
have  identical  or  substantially  identical  business 
interests,  as  In  the  case  of  firms  that  are 
economically  dependent  through  contractual  or 
other  relationships.  13  CFR  121.103(a). 


UMI 


Federal  Register  /  Vol.  62,  No.  18  /  Tuesday.  January  28,  1997  /  Proposed  Rules 


411^ 


revenue,  earnings,  or  total  asset  levels 
should  be  averaged  over  a  period  of 
years  in  order  to  account  for  annual 
fluctuations.  Ck)mmenters  are  asked  to 
discuss  how  any  proposed  approach 
relates  to  the  SBA  size  standards. 

5.  Request  for  Comment 

The  Commission  is  soliciting 
comment  on  each  of  the  proposed 
amendments  to  Rule  0-10  and  whether 
commenters  believe  the  proposed 
amendments  sufficiently  identify 
entities  regulated  under  the  Exchange 
Act  that  should  qualify  as  either  a 
"small  business"  or  a  "small 
organization"  under  Rule  0-10. 

m.  Effiects  on  Competition  and 
Regulatory  Flexibility  Considerations 

Section  23(a)(2)  of  the  Exchange  Act  ^9 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anticompetitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
anticompetitive  impact  against  the 
regulatory  benefits  gained  in  terms  of 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  is  of  the 
preliminary  view  that  the  proposed 
amendments  to  Rule  0-10  would  not 
have  any  effect  on  the  regulation  of 
entities  under  the  Exchange  Act,  or 
impose  any  burden  on  competition 
among  such  entities. 

The  Commission  has  conferred  with 
the  SBA  and  believes  that  no  regulatory 
flexibility  analysis  is  required  for  the 
proposed  amendments.  The  definitions 
of  the  terms  "small  business"  and 
"small  organization"  and  the  proposed 
amendments  do  not  impose  any 
substantive  requirements  on  small 
businesses.  Instead  the  definitions  are 
interpretations  of  terms  used  to  identify 
those  entities  that  the  Commission  will 
study  for  RFA  purposes  when  proposing 
and  adopting  rules.^ 


'»15U.S.C.  78w(aM2). 

"An  initio]  regulatory  flexibility  analysis  is  ~ 
required  whenever  an  agency  is  required  by  section 
553  of  the  Administrative  Procedure  Act  or  any 
other  law  to  publish  general  notice  of  proposed 
rulemaking  for  any  proposed  rule.  The  RFA  does 
not  state  that  agencies  that  establish  definitions  of 
"small  business"  or  "small  organization"  do  so 
pursuant  to  rulemaking.  See  5  U.S.C  §$601(3), 
601(4);  see  also  Definitions  of  Small  Entity  and 
Significant  Economic  Impact  for  Making 
Determinations  Required  by  the  Regulatory 
Flexibility  Act  of  1980.  51  FR  45831  (Dec  22, 1986) 
(Federal  Aviation  Administration,  Department  of 
Transportation);  NRC  Size  Standard  for  Making 
Determinations  Required  by  the  Regulatory 
Flexibility  Act  of  1980,  50  FR  20913  (May  21, 1985) 
(Nuclear  Regulatory  Commission  invitation  for 
public  comment  on  proposed  definition  of  small 
entities):  Proposed  Establishment  of  Definitions  of 
"Small  Entities"  for  Purposes  of  the  Regulatory 
Flexibility  Act,  46  Fed.  Reg.  23940  (Apr.  29, 1981) 
(Commodity  Futures  Trading  Commission);  1982 
Adopting  Release,  47  FR  at  5216  (noting  that  the 


IV.  Statutory  Authority 

The  Commission  is  proposing  to 
amend  Rule  157  [17  CFR  230.157],  Rule 
0-10  (17  CFR  240.0-10),  Rule  O-IO  [17 
CFR  270.0-10),  and  Rule  0-7  [17  CFR 
275.0-7)  pursuant  to  chapter  6  of  title  5 
of  the  United  States  Code  (particularly 
section  601  thereof  (5  U.S.C.  601)),  and 
pursuant  to  the  Securities  Act  of  1933 
(15  U.S.C.  77a  et  seq.]  (particularly 
section  19  thereof  [15  U.S.C.  77s)),  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  etseq.]  (particularly  section 
23  thereof  [15  U.S.C.  78w)),  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a- 1  etseq.]  (particularly 
section  38  thereof  (15  U.S.C.  80a-37)), 
and  the  Investment  Advisers  Act  of 
1940  [15  U.S.C.  80b-l  et  seq.] 
(particularly  section  211  thereof  [15 
U.S.C.  80b-ll)). 

Text  of  Proposed  Rule  Amendments 
List  of  Subjects 

1 7  CFR  Parts  230  and  270  , 

Investment  companies.  Securities. 

17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

17CFRPart275 

Investment  advisers.  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  230-OENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  Part  230 
continues  to  read,  in  part,  as  follows: 

Autiiorily:  15  U.S.C.  77b,  77f.  77g,  77h,  77j. 
77s,  77SSS,  78c,  78d,  78/,  78m,  78n,  78o,  78w, 
78/Ad},  781,  80a-8.  80a-29,  80a-30,  and  80a- 
37,  unless  otherwise  noted. 

•  *        •        *        • 

2.  Section  230.157  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$230,157    Small  antittM  for  purpoMs  of 
ttM  Regulatory  FlexltMHty  Act 

•  •        •        •        • 

(b)  When  used  with  reference  to  an 
investment  company  that  is  an  issuer  for 
purposes  of  the  Act,  have  the  meaning 
ascribed  to  those  terms  by  §  270.0-10  of 
this  chapter. 


rules  providing  the  definitions  of  "small  business" 
for  entities  regulated  under  the  securities  laws  also 
provide,  as  permitted  by  the  RFA,  that  the 
Commission  may,  in  pvticular  instances,  define  a 
particular  entity  in  a  manner  different  from  that  set 
forth  in  the  rule*). 


PART  240-QENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77j, 
77s,  77eee,  77ggg,  77nnn,  77ss8,  77ttt,  78c, 
78d,  78f,  78i,  78j,  78k.  78k-l,  78/,  78m,  78n, 
78o,  78p,  78q,  78s,  78w,  78x.  78//(d),  79q. 
79t,  80a-20.  80a-23.  80a-29,  80a-37.  80b-3. 
80b-4  and  80b-ll,  unless  otherwise  noted. 

4.  Section  240.0-10  is  amended  to 
revise  the  section  heading  and 
paragraphs  (a),  (b),  (e),  (g)(2),  (g)(3).  and 
(i);  redesignate  paragraphs  (h)(2)  and 
(h)(3)  as  paragi^phs  (h)(3)  and  (h)(4), 
respectively;  and  add  paragraphs  (h)(2), 
(j)  and  (k)  to  read  as  follows: 

§240.0-10    Small  antttie*  under  the 
Sacuritiaa  Exchange  Act  for  purpoaaa  of 
the  Regulatory  FlexitXHty  Act 

•  •        •        *        • 

(a)  When  used  with  reference  to  an 
"issuer"  or  a  "person,"  other  than  an 
investment  company,  mean  an  "issuer" 
or  "person"  that,  on  the  last  day  of  its 
most  recent  fiscal  year,  had  total  assets 
of$5,000,000orless; 

(b)  When  used  with  reference  to  an 
"issuer"  or  "person"  that  is  an 
investment  company,  have  the  meaning 
ascribed  to  those  terms  by  §  270.0-10  of 
this  chapter, 

•  •        *        •        • 

(e)  When  used  with  reference  to  an 
exchange,  mean  any  exchange  that: 

(1)  Has  been  exempted  from  the 
reporting  requirements  of  §  240.11  Aa3- 
l;and 

(2)  Is  not  afBliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
as  defined  in  this  section; 

•  •    ,  •        •        • 

(2)  Provided  service  to  fewer  than  100 
interrogation  devices  or  moving  tickers 
at  all  times  during  the  preceding  fiscal 
year  (or  in  the  time  that  it  has  been  in 
business,  if  shorter);  and 

(3)  Is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
under  this  section; 

(h)  •  •  • 

(2)  Transferred  items  only  of  issuers 
that  would  be  deemed  "small 
businesses"  or  "small  organizations"  as 
defined  in  this  section; 

•  •        •        •        • 

(i)  For  purposes  of  paragraph  (c)  of 
this  section,  a  broker  or  dealer  is 
affiliated  with  another  person  if: 

(1)  Such  broker  or  dealer  controls,  is 
controlled  by,  or  is  under  common 
control  with  such  other  person;  a  person 
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shall  be  deemed  to  control  another 
person  if  that  person  has  the  right  to 
vote  25%  or  more  of  the  voting 
securities  of  such  other  person  or  is 
entitled  to  receive  25%  or  more  of  the 
net  profits  of  such  other  person  or  is 
otherwise  able  to  direct  or  cause  the 
direction  of  the  management  or  policies 
of  such  other  person;  or 

(2)  Such  broker  or  dealer  introduces 
transactions  in  securities,  other  than 
registered  investment  company 
securities  or  interests  or  participations 
in  insurance  company  separate 
accounts,  to  such  other  person,  or 
introduces  accounts  of  customers  or 
other  brokers  or  dealers,  other  than 
accounts  that  hold  only  registered 
investment  company  securities  or 
interests  or  participations  in  insiuBnce 
company  separate  accounts,  to  such 
other  person  that  carries  such  accounts 
on  a  fully  disclosed  basis. 

(j)  For  purposes  of  paragraphs  (d) 
through  (h)  of  this  section,  a  person  is 
affiliated  with  another  person  if  that 
person  controls,  is  controlled  by.  or  is 
under  common  control  with  such  other 
person;  a  person  shall  be  deemed  to 
control  another  {>erson  if  that  person  has 
the  right  to  vote  25%  or  more  of  the 
voting  securities  of  such  other  person  or 
is  entitled  to  receive  25%  or  more  of  the 
net  profits  of  such  other  person  or  is 
otherwise  able  to  direct  or  cause  the 
direction  of  the  management  or  policies 
of  such  other  person. 

(k)  For  purposes  of  paragraph  (g)  of 
this  section,  "interrogation  device"  shall 
refer  to  any  device  that  may  be  used  to 
read  or  receive  securities  information, 
including  quotations,  indications  of 
interest,  last  sale  data  and  transaction 
reports,  and  shall  include  proprietary 
terminals  or  personal  computers  that 
receive  securities  information  via 
computer  to  computer  interfaces  or 
gateway  access. 

PART  270-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

5.  The  authority  citation  for  Part  270 
continues  to  read,  in  part,  as  follows: 


Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-38.  unless  otherwise  noted; 

***** 

6.  Section  270.0-10  is  revised  to  read 
as  follows: 

§270.0-10    Small  entities  under  ttw 
Investment  Company  Act  for  purposes  of 
the  Regulatory  Flexibility  Act 

(a)  General.  For  purposes  of 
Commission  rulemaking  in  accordance 
with  the  provisions  of  Chapter  Six  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
601  et  seq.)  and  unless  otherwise 
defined  for  purposes  of  a  particular 
rulemaking,  the  term  small  business  or 
small  organization  for  purposes  of  the 
Act  shall  mean  an  investment  company 
that,  together  with  other  investment 
companies  in  the  same  group  of  related 
investment  companies,  has  net  assets  of 
$50  million  or  less  as  of  the  end  of  its 
most  recent  fiscal  year.  For  purposes  of 
this  section: 

(1)  In  the  case  of  a  management 
company,  the  term  group  of  related 
investment  companies  shall  mean  two 
or  more  management  companies 
(including  series  thereoQ  Uiat: 

(i)  Hold  themselves  out  to  investors  as 
related  companies  for  purposes  of 
investment  and  investor  services;  and 

(ii)  Either: 

(A)  Have  a  common  investment 
adviser  or  have  investment  advisers  that 
are  affiliated  persons  of  each  other;  or 

(B)  Have  a  common  administrator; 
and 

(2)  In  the  case  of  a  unit  investment 
trust,  the  term  group  of  related 
investment  companies  shall  mean  two 
or  more  unit  investment  trusts 
(including  series  thereoO  that  have  a 
common  sponsor. 

(b)  Special  rule  for  insurance 
company  separate  accounts.  In 
determining  whether  an  insurance  * 
company  separate  account  is  a  small 
business  or  small  entity  piu^uant  to 
paragraph  (a)  of  this  section,  the  assets 
of  the  separate  account  shall  be 
cumulated  with  the  assets  of  the  general 
account  and  all  other  separate  accoimts 
of  the  insurance  company. 

(c)  Determination  of  net  assets.  The 
Commission  may  calculate  its 
determination  of  the  net  assets  of  a 


group  of  related  investment  coihpanies 
based  on  the  net  assets  of  each 
investment  company  in  the  group  as  of 
the  end  of  such  company's  fiscal  year. 

PART  275— RULES  AND 
REGULATIONS.  INVESTMENT 
ADVISERS  ACT  OF  1940 

7.  The  authority  citation  for  Part  275 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80b-l  etseq.,  80b-ll, 
unless  otherwise  noted. 

•         *        •         •        • 

8.  Section  275.0-7  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(1),  (a)(2)  and  (b)  to  read 
as  follows: 

§275.0-7    Small  entities  under  the 
Investment  Advisers  Act  for  purposes  of 
the  Regulatory  Flexibility  Act 

(a)  *  •  * 

(1)  Manages  assets  with  a  total  value 
of  $50  million  or  less,  in  discretionary 
or  non-discretionary  accounts,  as  of  the 
end  of  its  most  recent  fiscal  year, 
provided  that  the  adviser's  own  assets 
related  to  its  advisory  business  do  not 
exceed  in  value  $50,000  as  of  the  end 
of  its  most  recent  fiscal  year;  and 

(2)  Is  not  affiliated  with  any  person 
(other  than  a  natural  person)  that  is  not 
a  small  business  or  small  organization 
as  defined  in  this  section,  §  240.0-10  or 
§  270.0-10  of  this  chapter. 

(b)  For  purposes  of  this  section,  a 
person  is  affiliated  with  another  person 
if  that  person  controls,  is  controlled  by, 
or  is  under  common  control  with  such 
other  person;  a  person  shall  be  deemed 
to  control  another  p>erson  if  that  person 
has  the  right  to  vote  25%  or  more  of  the 
voting  seauities  of  such  other  person  or 
is  entitled  to  receive  25%  or  more  of  the 
net  profits  of  such  other  person  or  is 
otherwise  able  to  direct  or  cause  the 
direction  of  the  management  or  policies 
of  such  other  person. 

Dated:  January  22, 1997. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
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PropoMd  Rules: 

Ch.lV 3563 


.1820 


43  CFR 

to 

Prapoawl  RuIm: 

2800 .2636 

2920 2636 

3100 1705 

4100 2636 

4300 2636 

4700 2636 

5460 2636 

5510 2636 

8200 2636 

8340 2636 

8350 .2636 

8360 2636 

8370 2636 

8560 2636 

9210 , 2636 

9260 „ 2636 

44  CFR 

64 .4 1685.1688 

65 3223.3226 

67 3228 


67 .2989.3226 

45  CFR 

1311 1399 


46  CFR 

8 

31 

71 

91 

107 

572 


..3335 
..3335 
..3335 
.3335 
.3335 
....328 


47  CFR 

1 : :..3223 

20 4020 

22 4020 

24..... 653.4020 

32 2918 

51 662 

53 .2918.2927 

73 329.  664,  261 1 ,  2969 

80 4020 

90 .2027,4020 

PropoMd  RuIm: 

Ch.  1 3638 

22 696 

26 696 

53 2991 

61 1423 

69 .2636 

73 84,  372,  373,  1871,  2639, 

2996,  3653,  3654,  3850, 
3851.3852.3853,3854 

48  CFR 

Ch.  1 .224.  275 

1 226.  233.  271 

2 256 


3 226,233 

4 .226.  233,  257 

5 261.  262,  271 

6 » 233,  256,  262 

8 — 233 

9 226,  233.  266 

1 1 262 

12 226.233,257,262 

13 .262 

14 226.233,261.271 

15 226,  256.  257.  261 

16 233,257 

17 :. 261 

19 226,233 

23 233 

24 256 

25 257,  261,  267,  268 

27 233.261 

29 233 

31 233,  257,  269 

32 233 

33 226,270 

36 .....233,271 

37 226,233 

39 .„ 273 

42 „ 233,274 

43 226 

45 233 

46 257 

47 „ 233 

49 233 

52 226,  233,  257,  261,  273 

53 226,233 

203 2611 

515 2611.2612 

216 1058.  1817 

219 2612 

225  ....2612,  2615.  2616. 2856, 
2857 

226 2612 

227 „ 2612 

233 2612 

236 2856.2857 

239 1058 

252  ....261 1 ,  2612,  2616,  2856, 
2857 

904 2310 

906 2310 

908 2310 

915 „...2310 

923 2310 

925 _ 2310 

945 2310 

952 2310 

970 2310 

1815 3464 

1816 .3464 

1852 3464 

1870 3464 

Prapond  RutM: 

225 374 

231 374 

242 .374 


49  CFR 

1  ••■• 2617 

27 - 16 

107 2970 

171 1208,  1217,2970 

172 1217 

1 73 „„ 1 208,  1 21 7 

174 1217 

175 1217 

176 1217 

177 1217 

180 1206 

'9^ •......»•„•. ••.••••m.Zdio 

232 278 

382 „ „ 1293 

383 1293 

390 1293 

541 1690 

571 798,  1401,  2977 

831 „ 3806 

1002 ; 3487 

1185 _..2041 

PropoMdRuiM: 

Ch.XI „ J492 

1 94 -..2989 

373 4(M6 

387 „ .3865 

390 .3855 

391 r. 3955 

392 „. .3866 

395 .3866 

396 J865 

397 „„ .3886 

538 „     375 

571  ...^ 807.  1077,  2996 

595.... 831 

50  CFR 

17 665,  1644,  1647,  1691, 

2313.3241.3616 

36 _ 1838 

227 1296 

229 J3 

259 330 

285 331 ,  3490 

600 3335 

622 689,  1402.  3808 

648 1403.  1829.2619,4021 

649 1403 

660 3335 

679 2043,2445 

PropoMdRulM: 

17 3263,3654 

24 2354 

300.... 382 

600 700.1306 

622 384.  720,  2999 

630....... 1705 

648 1424,3495 

660.... 700 

678 724,  1705,  1872 

679.... 85,724,2719 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
ttDs  list  has  no  legal 
stgrKficance. 

RULES  QOiNG  INTO 
EFFECT  TODAY 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Dakota  et  al.; 
correction;  published  11- 
29-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  services,  special: 
Mobile  services;  regulatory 
treatment;  reconslderatjon 
petitions  denied;  published 
1-28-97 
NUCLEAR  REGULATORY 
COMMISSION 
Public  records: 
DuplicatKDn  fees;  published 
1 -28-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Small  business  compiiar>ce 
guides  designation;  policy 
statement;  published  1-28- 
97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 
Air  brake  systems- 
Air  compressor  cuHn 
pressure;  published  11- 
29-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marttating 
Sarvica 

Onions  grown  irv- 
Texas;  comments  due  by  2- 
6-97;  published  1-7-97 

Oranges  and  grapefruit  grown 
in  Texas;  comments  due  by 
2-3-97;  published  1-2-97 

Spearmint  oil  produced  in  Far 
\^est;  comments  due  by  2- 
6-97;  published  1-7-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Inauranca 

Corporation 

Crop  insurance  regulations: 


Fresh  martlet  peppers; 
comments  due  by  2-3-97; 
published  1-3-97 
Fresh  market  sweet  corn; 
comments  due  by  2-3-97; 
published  1-3-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk;  Zore- 

Gulf  of  Alaska  groundfish; 
comments  due  by  2-5- 
97;  published  1-6-97 

ScaHop;  comnients  due  by 
2-3-97;  published  12-3- 
96 
Northeastern  United  States 

fisheries- 

Atiantk:  mackerel,  squid, 
arxj  butterfish; 
commerrts  due  by  2-6- 
97;  published  12-23-96 
West  Coast  States  and 

Western  Pacific  fisfieries- 

PacifK  Coctst  groundfish; 
comments  due  t)y  2-5- 
97;  published  1-6-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Chiki-resistant  packaging 
requirements- 
Packages  containing  50 
mg  or  more  of 
Ketoprofen;  comments 
due  by  2-3-97; 
published  11-20-96 

DEFENSE  DEPARTMENT 

Acquisitkxi  regulatk>ns: 
Business  combinatkxi; 

external  restructuring 

costs  reimbursement; 

comments  due  by  2-4-97; 

published  12-6-96 
Contract  terminatk>n  or 

reductnn  notifKatkxi; 

comments  due  by  2-4-97; 

published  12-6-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
PractKe  and  procedure: 
Hydroelectric  projects; 

reHcensing  procedures; 

rulemaking  petitkxi; 

comments  due  by  2-3-97; 

published  12-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk>n  control;  new 
motor  vehicles  and  engines: 
Heavy-duty  engines- 
Nonroad  diesel  engines; 
comments  due  t^  2-3- 
97;  published  1-2-97 
Air  quality  impiementatkxi 
plans;  approval  and 


promulgatkm;  various 

States: 

Ohio;  convnents  due  by  2- 

5-97;  published  1-6-97 
Hazardous  waste  program 
authorizatk>ns: 
New  Mexkx);  comments  due 

by  2-6-97;  published  12- 

23-96 
Hazardous  waste: 
Hazardous  waste 

combustors;  maximum 

achievable  control 

technologies  performance 

standards;  conrvnents  due 

by  2-6-97;  published  1-7- 

97 
Solkl  wastes: 
Products  containing 

recovered  materials; 

comprehensive  guklelines 

lor  fKOCurement; 

comments  due  by  2-5-97; 

published  11-7-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
International  settlement 

rates;  comntents  due  by 

2-7-97;  published  12-30- 

96 
Radio  and  televiskMi 
broadcasting: 
Multipoint  distritxjtion 

servk^s;  corrwnents  due 

by  2-7-97;  published  12- 

20-96 
Radio  broadcasting: 
Newspaper/radk)  cross- 
ownership  waiver  policy; 

comments  due  by  2-7-97; 

published  12-11-96 
Radk)  statk>ns;  table  of 
assignments: 
Idaho;  comnwnts  due  by  2- 

3-97;  published  12-17-96 
Oklahoma;  comments  due 

by  2-3-97;  published  12- 

17-96 
South  Carolina;  comments 

due  by  2-3-97;  published 

12-17-96 
Wyoming;  comments  due  by 

2-3-97;  published  12-17- 

96 
Television  broadcasting: 
Broadcast  televisk>n  natkinal 

ownership  rules; 

comments  due  by  2-7-97; 

published  12-19-96 
Local  television  ownership 

arxJ  radkvtelevisMn  cross- 
ownership  rules;  less 

restrictive  designated 

market  area,  etc.; 

comments  due  by  2-7-97; 

published  12-19-96 

FEDERAL  HOUSING 
FINANCE  BOARD 

Affordable  housing  program 
operatxxi: 


Anrtendments;  comments 

due  by  2-6-97;  published 

11-8-96 
Federal  home  toan  bank 
system: 
Federal  home  k>an  bank 

securities;  book  entry 

regulatk>ns;  comments 

due  by  2-3-97;  published 

12-3-96 
FEDERAL  RESERVE 
SYSTEM 

Cor^umer  leasing  (Regulatk>n 
M): 
Advertising  disctosures  for 

lease  transactions; 

streamlining;  comments 

due  by  2-7-97;  published 

1-2-97 
Depository  institutk>ns;  reserve 
requirements  (Regulation  D): 
Savings  deposit,  transaction 

account,  savings  deposit; 

definitk>n  darifKatkjns; 

comments  due  by  2-4-97; 

published  12-31-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

MedKare: 
Health  insurance  portability; 
coTTMnent  request; 
comnfients  due  by  2-3-97; 
published  12-30-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  arxl  toan  insurance 
programs: 

Multifamily  mortgage 
insurance- 
Risk-Sharing  for  hospitals; 
comments  due  by  2-3- 
97;  published  12-4-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Land  resource  management: 
Management  use,  and 
protectxxi  of  publk:  larKJs 
Criminal  penalties  for 
misuse;  comment  period 
extended;  comments 
due  by  2-5-97; 
published  12-16-96 
INTERIOR  DEPARTMENT 
Fish  and  vnidlife  Sarvica 
Endangered  and  ttveatened 
species: 

AlexarKler  Archipelago  wolf 
and  Queen  Chariotte 
Goshawk;  comments  due 
by  2-5-97;  published  12- 
31-96 
INTERIOR  DEPARTMENT 
Reclamation  Bureau 
Newlarxjs  IrrigatkMi  Project, 
NV;  operating  criteria  euid 
procedures  adjustments; 
comments  due  by  2-7-97; 
published  12-9-96 


UMI 


INTERIOR  DEPARTMENT 
Surface  Mining  Rectamalion 
and  Enforeamant  Offlee 

Permanent  program  and 
{Abandoned  mine  land 
redaipation  plan 
submissions: 

Alaska;  comments  due  by 
2-7-Q7;  published  1-8-97 
Ohio;  comments  due  by  2- 
7-97;  published  1-23-97 
JUSTICE  DEPARTMENT 
Inwnlgratton  and 
Naturalization  Swvice 
Immigration: 
Inspection  and  expedited 
removal  of  aliens; 
detention  arK]  removal  of 
aliens;  conduct  of  removal 
proceecfings;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 

JUSTICE  DEPARTMENT 

Execuiive  Office  for 
Immigration  Review: 
Inspection  and  expedited 
removal  of  aliens; 
detention  and  removal  of 
aliens;  conduct  of  removal 
proceedings;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 

JUSTICE  DEPARTMENT 
Prlsons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Correspondence;  pretrial 
•rtmates;  comments  due 
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by  2-7-97;  published  12-9- 
96 

LABOR  DEPARTMENT 
Penaion  and  Welfare 
Benefits  Administration 

Employee  Retirement  Income 

Security  Act 

Health  IrBurance  portability; 
comment  request; 
comments  due  by  2-3-97; 
published  12-30-96 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
FederaLMIne  Safety  and 
Health  Review  Commission 
Equal  Access  to  Justice  Act; 

implementation;  comments 

due  by  2-3-97;  published  1- 

28-97 

SMALL  BUSINESS 
ADMINISTRATION 

Business  loan  policy: 
Low  documentation  loan 
program;  participating 
lenders;  comments  due  t>y 
2-3-97;  published  1-3-97 
SOaAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  old  age.  survivors 
arxj  disat>illty  insurarwe- 
Seff-employment  wages 
and  net  earnings; 
comments  due  t>y  2-3- 
97;  published  1-3-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Quard 
Ports  and  waterways  safety: 


.  Delaware  Bay  and  River  et 

al.,  NJ;  regulated 

navigation  area; 

comments  due  by  2-5-97; 

published  11-7-96 
Regattas  and  marine  parades: 
Augusta  Invitational  Rowing 

Regatta;  comments  due 

by  2-4-97;  published  12-6- 

96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Single-engine  aircraft; 

commercial  passenger- 

carying  operations  under 

instrument  flight  nies; 

comments  due  by  2-3-97; 

published  12-3-96 
Airworthiness  directives: 
Aerospace  Technologies  of 

Australia;  comments  due 

by  2-3-97;  published  12-5- 

96 
Air  Tractor,  Inc.;  comments 

due  by  2-7-97;  published 

11-20-96 
Boeing;  comments  due  by 

2-3-97;  published  1-21-97 
FairchikJ  Aircraft;  comments 

due  by  2-3-97;  published 

11-4-96 
Raytheon;  comments  due  by 

2-3-97;  published  12-2-96 
Class  E  airspace:  comments 
cfcje  by  2-7-97;  published 
11-27-96 


Jet  roites;  comments  due  by 
2-7-97;  published  12-19-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Trafne 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protecttort- 

Air  bag  deactivation; 
comments  due  t>y  2-5- 
97;  published  1-6-97 

Air  bags  deactivation; 
comments  due  l)y  2-5- 
97;  published  1-6-97 

TREASURY  DEPARTMENT 

Alcohol.  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 

Distilled  spirits,  wine,  and 
matt  beverages;  labeling 
and  advertising- 
Margarita;  use  of  term; 
comments  due  by  2-5- 
97;  published  11-7-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Inconte  taxes: 

Health  insurance  portabiity; 
comment  request; 
comments  due  t)y  2-3-97; 
published  12-30-96 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 


Oidw  ProcMtng  CodK 

*  6216 


I    I  YES,  enter  my  subscription(s)  as  follows: 


Charge  your  order.  ^^K 


It's  Easy! 


S3 


Fax  your  orders  (202)  512^2250 
Phone  your  orders  (202)  512-1800 


.subscriptions  lo  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ . 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handUng  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  aiea  code) 


(Purchase  Older  No.)  ^^  ^^ 

^fay«cl^(cyollrnBleAHUR9Bavaila)ieloallKrmaien?     |_J  I_J 


I    I  GPO  Deposit  Account 

I    I  VISA  or  MasterCard  Account 


-□ 


ID 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


I2A6 


UMI 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microriche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
oompdsing  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  iMSis,  it  pubtahed  in  24x 
nUcroflche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 
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official  online  editioas  authorized  by  the  Administrative 
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published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2.  1994)  forward.  Free  public 
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through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www.access.gpo.gov/su_doc8/,  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  reouired).  For  general  information  about 
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512-1262;  or  by  calling  toll  free  1-688-293-6498  or  (202)  512- 
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The  annual  subscription  price  for  the  Federal  egister  paper  edition 
is  SS55,  or  $607  for  a  combined  Federal  Rmister,  Federal  Register 
Index  and  List  of  CFR  Sections  Afiected  (LSA)  subscription;  the 
microfiche  edition  of  the  Federal  Regliter  including  the  Federal 
Register  Index  and  LSA  is  $220.  Six  month  subscriptions  are 
available  for  one-half  the  annual  rate.  The  charge  for  individual 
copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00  for  each 
group  of  paees  as  actually  ixmnd;  or  $1.50  for  each  issue  in 
microfiche  form.  All  prices  include  regular  domestic  (xtstage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Doomients,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  apDearins 
in  the  Federal  RegWer,  f  t~— -b 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

liltp://arwwjiara.gmrAMraABdiegMdh/ddhaatJitiiiI 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  R^ister's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infoOfedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulation. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  r«gulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
document*. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 


WASHINGTON,  DC 
WHEN:  February  18,  1997  at  9.-00  am 

WHERE:  ^  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 
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NOTICES 

Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research  Board; 
certification  and  nomination.  4244-4245 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Hecdth  Inspection  Service 

See  Cooperative  State  Research.  Education,  and  Extension 

Service 
See  Federal  Crop  Insurance  Corporation 
See  Forest  Service 
See  Rural  Housing  Service 
NOTICES 

Import  quotas  and  fees: 
Upland  cotton,  4240-4244 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Interstate  transportation  of  animals  and  animal  products 

(quarantine): 
Brucellosis  in  cattle  and  bison — 

State  and  area  classifications,  4119-4120 

Army  Department 

See  Engineers  Corps 
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TRS  Ceramics,  Inc.,  4268 

Census  Bureau 
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4249 
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Organization,  functions,  and  authority  delegations: 
Administrative  Services  and  Facilities  Management 
Office  et  al..  4295-4300 
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See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Cooperative  State  Research,  Education,  and  Extension 
Service 
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See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
NOTICES 
«  Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  4261-4262 


Travel  per  diem  rates,  civilian  personnel;  changes,  4262- 
4267 

Defense  Nuclear  FacNitles  Safety  Board 

NOTICES 

Conflict  of  interests  resolution: 
McCkew.  Lary  M.,  4269-4271 

Education  Department 

RULES 

Direct  grant  programs: 

Deadline  dates,  application  selection,  etc.,  4165-4167 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4271- 
4272 
Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education  improvement  fund- 
Higher  education  collaboration  between  U.S.  and 
European  Commimity.  4396-4397 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Privacy  Act;  implementation.  4404-4407 

NOTICES 

Commercial  nuclear  reactor  spent  fiiel  and  high  level 

radioactive  waste;  waste  acceptance  and  transportation 
services;  conference,  4272 
Electricity  export  and  import  authorizations,  pennits,  etc: 

Global  Energy  Services.  LLC.  4272-4273 
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PROPOSED  RULES 
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workshop,  4202-4203 
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Consiuner  product  test  procedures;  waiver  petitions: 
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feasibility  study.  4268-4269 

Environmental  Protection  Agency 
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'Air  quahty  implementation  plans;  approval  and 
promulgation;  various  States: 
Pennsylvania.  4167-4169 
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NOTICES 

Agency  infonnation  collection  activities: 

Proposed  collection;  comment  request,  4282-4283 
Meetings: 
FIFRA  Scientific  Advisory  Panel,  4283-4284 
Industrial  Non-Hazardous  Waste  Stakeholders  Focus 

Group, 4284-4285 
National  Drinking  Water  Advisory  Council,  4285 
Water  pollution  control: 
Qean  Water  Act- 
State  water  quality  standards;  approval  and  disapproval 
lists  and  individual  control  strategies;  availability, 
4285-4287 

Executive  Office  of  ttie  President 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Glasflugel,  4137-4139 
Airworthiness  standards: 

Special  conditions — 
McDonnell  Douglas  Helicopter  systems  model  MD- 
600N  helicopter,  4134-4137 
Class  D  and  Class  E  airspace,  4139 
Class  E  airspace,  4139-4140 
Procedural  rules: 

Civil  monetary  (wnalties;  inflation  adjustment;  correction. 
4134 
Restricted  areas,  4140-4142 
PflOPOSB)  RULES 
Airworthiness  directives: 

Airbus,  4208-^217 

Buikhart  Grob,  Luft-  und  Raum£ahrt,  4205-4206 

Fairchild.  4203-4205 

McDonnell  Douglas,  4217-4218 

Raytheon,  4206-4208 
Class  D  and  Class  E  airspace,  4218-4220 
Class  E  airspace,  4220-4221 

Federal  Cofflmunications  Commission 
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Organization,  functions,  and  authority  delegations: 

Review  Board;  elimination.  4169-4172 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 

Arizona,  4226-1227 

Arkansas.  4225.  4227-4228,  4228 

California,  4226 

Colorado.  4224 

Idaho.  4225-4226.  4226 

Michigan,  4224 

Texas,  4223-4224,  4228 

Wyoming,  4227 
NOTICES 

Rulemaking  proceedings;  fietitions  filed,  granted,  denied, 
etc..  4287 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 

Texas  dtrus  trees,  4115-4119 
PMOPOSB)  RULES 
Crop  insurance  regulations: 

Rice.  4194-4200 


Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  4287- 
4288 
Hotel  and  Motel  Fire  Safety  Act: 

National  master  list,  4400-4401 

Federal  Energy  Regulatory  Commlsaion 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Southern  California  Edison  Co.  et  al.,  4278-4282 

Applications,  hearings,  determinations,  etc.: 
Amoco  Production  Co.  et  al.,  4276 
CNG  Transmission  Corp..  4276-4277 
Columbia  Gas  Transmission  Corp.,  4277 
Eastern  Shore  Natiiral  Gas  Co.,  4277 
Florida  Gas  Transmission  Co.,  4277-4278 
Great  Lakes  Gas  Transmission  L.P.,  4278 
Ontario  Hydro  Interconnected  Markets  Inc.,  4278 


Highway  Administration 

NOTICES 

Winter  home  heating  oil  delivery  State  flexibility  program; 
hours  of  drivers  service,  4372-4376 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers.  4289 
Meetings;  Simshine  Act,  4289 
Reporting  and  recordkeeping  requirements,  4289—4290 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  4290 
Prohibited  trade  practices: 

Pre-Paid  Legal  Services,  Inc.,  4290-4291 

Uno  Restaurant  Corp.  et  al.,  4291-4292 

Fish  and  Wlidlife  Service 

RULES 

Endangered  and  threatened  species: 

Braunton's  milk-vetch,  etc.,  4172-4183 

Copperbelly  water  snake,  4183-4192 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Bog  turtle  (northern  popul^on),  4229-4239 
NOTICES 
Grants  and  cooperative  agreements;  availability,  etc.: 

North  American  Wetlands  Conservation  Coimdl; 

application  instructions  package  availability,  4320 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Tripelennamine  hydrochloride  injection,  4163-4164 
Medical  devices: 

Intraocular  lenses;  investigational  exemptions,  4164-4165 
PROPOSED  RULES 
Biologies: 
Biological  establishments;  responsible  head  or  designated 
qualified  person;  requirements  revision.  4221-4223 
NOTICES 
Human  drugs: 
Patent  extension;  regulatory  review  period  • 

determinations — 
EHFFERIN  Solution.  4300-4301 
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Meetings: 
Advisoiy  committees,  paneb,  etc,  4301-4303 
Medical  Devices  Advisory  Committee,  4303-4304 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Tongass  National  Forest  AK,  4245-4246 

General  Services  Administration 

NgncES 

Environmental  statements;  availability,  etc: 

Seattle,  WA;  Federal  Courthouse,  4292-4293 
Federal  Acquisition  Regulation  (FAR): 

Agency  information  collection  activities — 
Proposed  collection;  comment  request.  4261-4262 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration 

See  Health  Caie  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  Inspector  General  Office,  Health  and  Human  Services 

Department 
NOTICES 
Organization,  functions,  and  authority  delegations: 

Science  PoUcy  Office,  4293 
State  assistance  expenditures;  Federal  financial 

participation,  4293-4295 

Health  Care  Rnancing  Administration 

See  Inspector  General  Office,  Health  and  Hiunan  Services 

Department 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4304- 
4305 
Grants  and  cooperative  agreements;  availability,  etc: 

Small  business  innovation  research  program,  4305-4311 
Medicaid: 
Demonstration  project  proposals,  new  and  pending — 
August  et  al.;  correction,  4311-4312 

Health  Reaources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4312 
Grants  and  cooperative  agreements;  availability,  etc.: 

Disadvantaged  health  professions  faculty  loan  repayment 
program,  4312-4315 

Inspector  General  Office,  Health  and  Human  Services 
Department 

NOTICES 

Program  excliisions;  list._4315-4320 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4377-4379 


International  Trade  Administration 

NOTICES 
Antidumping: 
Caimed  pineapple  fruit  from — 

Thailand,  4250 
Porcelain-on-steel  cooking  ware  from — 

China,  4250-4253 
Shop  towels  bom — 
Bangladesh,  4253-4254 
Export  trade  certificates  of  review,  4254-4255 

Intemattonai  Trade  Commission 

NOTICES 

Import  investigations: 
Investment  restrictions  database,  program  to  maintain, 
4331 

Labor  Department 

See  Mine  Safety  and  Health  Administraticm 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4320- 
4321 
Management  framewoik  plans,  etc.: 

Nevada,  4321-4322 
Realty  actions;  sales,  leases,  etc.: 

New  Mexico,  4322 
RecOTds  of  decision: 
Winnemucca  District,  NV — 
Santa  Fe  Pacific  Gold  Corp.  Twin  Creeks  Mine 
Expansion  Project,  4322 

Maritime  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
American  President  Lines,  4376-4377 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Western  Gulf  of  Mexico^ 
Lease  sales,  4322-4325 

Muie  Safety  ai>d  Health  Administration 

NOTICES 

Safety  standards  petitions: 
D&D  Coal  Co.  et  al..  4331-4336 

National  Aeronautics  sikJ  Space  Administration 

NOTICES 

Federal  Acquisition  Regidation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  4261-4262 

National  Highway  Trsfflc  Safety  Administration 

PROPOSED  RULES 
Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
Exterior  lamp  indicating  vehicle  is  in  cruise  control 
mode;  petition  denied,  4226-4229 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Aladca;  fisheries  of  Exclusive  Economic  Zone — 

Pollock  in  Statistical  Area  610,  etc..  4192-4193 

Scallop  in  Registration  Area  E,  4192 
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PROPOCCO  RULES 
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Rules  and  Regulations 


Federal  Rflgister 

Vol.  62,  No.  19 

Wednesday,  January  29,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 
RIN  0563-AB50 

Common  Crop  Insurance  Regulations, 
Texas  Citrus  Tree  Crop  Insurance 
Provisions;  and  Texas  Citrus  Tree 
Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  sj>ecific 
crop  provisions  for  the  insurance  of 
Texas  citrus  trees.  The  provisions  will 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Texas  citrus  tree 
endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Texas  citrus  tree 
endorsement  to  the  1997  and  prior  crop 
years. 

EFFECTIVE  DATE:  January  29. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Narber,  Program  Analyst, 
Research  and  Development,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture.  9435  Holmes 
Road,  Kansas  Qty,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

This  action  has  been  reviewed  under 
United  States  Department  of  Agriculture 
(USDA)  procedures  established  by 
Executive  Order  No.  12866.  This  action 


constitutes  a  review  as  to  the  need, 
currency,  clarity,  and  effectiveness  of 
these  r^ulations  imder  those 
procedures.  The  sunset  review  date 
established  for  these  regulations  is 
Augiist  3,  2002. 

Tnis  rule  has  been  determined  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  comments,  data,  and  opinions 
on  information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  056-0003  through 
September  30. 1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  UKQIA)  of 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  imphcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibiUties  among 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  all  producers  are  required 
to  complete  an  application  and  acreage 
report.  If  the  trees  are  damaged  or 
destroyed,  insureds  are  required  to  give 
notice  of  loss  and  provide  the  necessary 


information  to  complete  a  claim  for 
indemnity.  This  regulation  does  not 
alter  those  requirements.  The  amount  of 
work  required  of  the  insurance 
companies  delivering  and  servicing 
these  policies  will  not  increase  - 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program   . 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 . 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  No. 
12372.  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eUminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Thursday,  August  29, 1996.  FQC 
pubUshed  a  pro]}osed  rule  in  the 
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Federal  Register  at  61  FR  45369-45373 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section.  7  CFR  §  457.106  Texas  Qtrus 
Tree  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supercede 
the  current  provisions  for  insuring 
Texas  citrus  trees  found  at  7  CFR 
§  401.134  (Texas  Citrus  Tree 
Endorsement).  FCIC  also  amends  7  CFR 
401.134  to  limit  its  effect  to  the  1997 
and  prior  crop  years.  FCIC  will  later 
publish  a  regulation  to  remove  and 
reserve  §401.134. 

Following  publication  of  the  proposed 
rule,  the  publi/c  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  20  comments  were 
received  from  the  crop  insurance 
industry  and  FQC.  The  comments 
received  and  FQC's  responses  are  as 
follows: 

Comment:  A  representative  of  FQC 
suggested  that  the  word  "type"  be 
changed  to  "crop"  throughout  the 
provisions  where  appropriate  since  the 
citrus  type  designations  used  in  the  past 
will  be  replaced  with  individual  crop 
codes  beginning  with  the  1998  crop 
year. 

Response:  FQC  agrees  and  has  made 
this  change  and  has  also  deleted  the 
definition  of  type. 

Comment:  The  crop  insurance 
industry  suggested  that  the  definition  of 
"deductible"  be  defined  in  the  Basic 
Provisions  rather  than  the  crop 
provisions. 

Response:  "Deductible"  must  be 
defined  in  the  crop  provisions  until  the 
Basic  Provisions  are  revised.  No  change 
has  been  made  to  the  provisions. 

Comment:  The  crop  insurance 
industry  questioned  the  definition  of 
' '  dehorning. ' '  They  stated  that  the 
definition  previously  was  "The  cutting 
back  of  each  scaffold  limb  *  *  *";the 
proposed  rule  stated  '•*  •  •  one  or 
more  scaffold  limbs  *  *  *."  This  affects 
the  amount  of  insurance  per  acre.  The 
commenters  questioned  if  the  intent  was 
to  limit  the  amount  of  insurance  per 
acre  to  33  percent  for  any  tree  with  only 
one  scaffold  limb  dehorned. 

Response:  FCIC  agrees  that  the 
definition  of  "dehorning"  as  pubUshed 
in  the  proposed  riile  is  confiising.  The 
definition  has  been  revised  to  read 
"Cutting  all  scaffold  limbs  to  a  length 
not  longer  than  V4  the  height  of  the  tree 
before  such  cutting." 

Comment:  The  crop  insurance 
industry  recommended  that  the 
definition  of  "irrigated  practice"  should 
also  address  the  quality  of  the  water 
being  applied. 


Response:  FCIC  disagrees.  There  are 
no  established  criteria  regarding  the 
quality  of  water  necessary  to  produce  a 
crop.  Such  criteria  would  be  difficidt  to 
develop  and  administer  due  to  the 
complexity  of  the  factors  involved.  No 
change  has  been  made  in  the  definition. 

Comment:  The  crop  insurance 
industry  suggested  defining  "root 
stock." 

Response:  FQC  agrees  and  has  added 
a  definition  of  "root  stock." 

Comment:  The  crop  insurance 
industry  stated  that  section  2(f)  needs  to 
be  revised  to  say  "Each  optional  unit 
must  meet  one  of  the  following  criteria, 
as  applicable*  *  *"  instead  of  "*  *  * 
one  or  more  of  the  following  *  *  *  "  so 
that  the  policyholder  may  choose  to 
have  optional  imits  either  by  non- 
contiguous land  or  by  legal  description 
but  not  by  both. 

Response:  FQC  agrees  and  has  made 
the  recommended  change.  Also,  the 
phrase  "In  lieu  of  establishing  optional 
units  by  section,  section  equivalent  or 
FSA  Farm  Serial  Number,"  has  been 
deleted  irom  section  2(f)(2)  for 
clarification. 

Comment:  The  crop  insurance 
industry  questioned  if  there  should  be 
some  reference  to  type  in  section  3(b)  in 
regard  to  amount  of  insurance  for  each 
population  density. 

Response:  FCIC  agrees  that  the  per 
acre  amount  of  insurance  for  each 
variety  or  population  density  within  a 
crop  must  bear  the  same  relationship  to 
the  maximum  amount  of  insurance 
available  for  each  variety  and 
population  density  of  the  crop  as 
specified  in  the  Actuarial  Table.  This 
change  has  been  made. 

Comment:  The  crop  insurance 
industry  suggested  clarifying  section 
3(b)(4)  by  adding  the  phrase  "the 
premium  and"  before  the  phrase  "any 
indemnity  will  be  based  is  $1 ,700 
($2,000  multiplied  by  0.85)." 

Response:  FCIC  agrees  and  has  made 
the  recommended  change. 

Comment:  The  crop  insurance 
industry  suggested  changing  "and"  to 
"or"  in  section  7(b)(1)  because  items  1 
and  2  are  two  separate  conditions. 

Response:  FQC  agrees  and  has  made 
the  change. 

Comment:  The  crop  insurance 
industry  questioned  whether  there  were 
any  guidelines  to  exclude  or  limit 
coverage  on  any  acreage  that  was  not 
insured  the  previous  year. 

Response:  The  M8-Texas  Qtrus  Tree 
Handbook  contains  provisions  for 
excluding  or  limiting  the  amount  of 
insurance  on  Texas  citrus  trees. 

Comment:  The  crop  insurance 
industry  stated  that  since  the  term 
"excess  moisture"  is  not  defined  in  the 


provisions  whereas  the  term  "excess 
precipitation"  was  defined  in  the 
existing  regulation,  they  assumed  that 
excess  moisture  would  be  determined 
on  a  case  by  case  basis. 

Response:  "Excess  moisttue"  was  an 
insurable  cause  of  loss  in  the  Texas 
Qtrus  Tree  Endorsement  pubUshed  in  7 
CFR  §  401.134  for  the  1989  and 
subsequent  crop  years  and  in  the 
proposed  nile  for  these  crop  provisions. 
However,  the  term  was  not  defined.  The 
term  is  changed  to  "excess 
precipitation"  and  is  defined  as  "An 
amount  of  precipitation  sufildent  to 
directly  damage  the  tree." 

Comment:  The  crop  instirance 
industry  stated  that  the  covered  peril  of 
"failure  of  the  irrigation  water  supply" 
basically  has  been  eliminated  and  they 
questioned  if  this  was  the  intent  and,  if 
so,  if  the  premitmi  would  be  adjusted 
accordingly. 

Response:  It  was  not  the  intent  to 
eliminate  the  covered  peril  of  "failure  of 
the  irrigation  water  supply"  due  to 
drought.  This  provision  has  been 
revised  consistent  with  the  Texas  Qtrus 
Fruit  Crop  Insurance  Provisions.  It  now 
reads  "Failure  of  the  irrigation  water 
supply  if  caused  by  an  insured  peril  or 
drought  that  occurs  during  the 
insurance  period." 

Comment:  The  crop  insurance 
industry  suggested  deleting  the  word 
"actual"  in  section  12(a)(1)  because 
sections  12(b)(2)  and  12(c)  may  adjust 
the  actual  percentages. 

Response:  FCIC  believes  that  the 
provisions  are  clearly  stated.  No 
changes  have  been  made. 

Comment:  The  crop  insurance 
industry  stated  that  the  existing 
provisions  established  the  condition 
that  any  grove  sustaining  more  than  80 
percent  actual  damage  would  be 
considered  100  percent  damaged,  but 
the  proposed  rule  establishes  this 
condition  on  an  individual  tree  basis.  If 
this  is  an  intended  change  it  must  be 
identified  as  such. 

Response:  When  appraising  damage,  a 
sample  of  trees  is  selected.  Damage  to 
individual  scaffold  limbs  on  each  tree  is 
assessed  to  establish  the  percent  of 
damage  for  the  unit.  FCIC  has  not 
changed  the  procedure.  These  crop 
provisions  have  been  revised  to  more 
accurately  identify  the  process  with  the 
addition  of  the  following  sentence:  "If 
this  percent  of  damage  is  more  that  80 
percent,  the  unit  will  be  considered  100 
percent  damaged." 

Comment:  The  crop  insurance 
industry  questioned  whether  a  tree  that 
has  85  percent  actual  damage  is 
considered  to  be  100  percent  damaged. 
They^ondered  which  figure  is  used 
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when  calculating  the  average  percentage 
of  damage  for  the  imit. 

Response:  Any  tree  that  sustains  more 
than  80  percent  damage  following  the 
year  of  set  out  will  be  considered  100 
percent  damaged.  The  percent  of 
damage  on  the  unit  wiU  be  determined 
by  computing  the  average  of  the 
determinations  made  for  the  individual 
trees  within  each  sample,  thus  any  tree 
with  over  80  percent  of  damage  will  be 
regarded  as  having  100  percent  of 
damage.  If  the  total  samples  have  an 
average  of  more  than  80  percent 
damage,  the  damt^e  will  be  determined 
to  be  100  percent  for  the  imit. 

Comment:  The  crop  insurance 
industry  stated  that  they  beUeve  the 
written  agreement  shoidd  be  continuous 
if  no  substantive  changes  occur  from 
one  year  to  the  next. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
addi«ss  unusual  circumstances.  If  the 
conditions  for  which  a  written 
agreement  is  needed  exists  each  crop 
year,  the  policy  or  Special  Provisions 
should  be  amended  to  reflect  this 
condition.  Therefore,  no  change  will  be 
made  to  the  provisions. 

Comment:  The  crop  insinance 
industry  suggested  combining  the 
provisions  contained  in  section  13(e) 
with  the  provisions  in  section  13 (a). 

Response:  FCIC  believes  that  the 
ciurent  provisions  are  clearly  stated  and 
has  not  opted  to  combine  them. 

Comment:  The  crop  insurance 
industry  suggested  addressing  the 
extended  insurance  period  for  the  1998 
crop  year  in  the  1998  Special  Provisions 
or  an  amendatory  endorsement,  instead 
of  3  references  in  these  crop  provisions. 

Response:  The  policy  itself  is  the  best 
place  to  notify  the  insiued  of  the 
insurance  period  to  avoid  any 
confusion.  FCIC  believes  that  these 
provisions  are  clearly  stated  and  the 
provisions  have  not  been  changed. 

In  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
minor  editorial  changes  to  the  Texas 
Citrus  Tree  Provisions: 

1.  Section  1 — Added  a  definition  for 
"crop"  and  amended  the  definitions  of 
"crop  year,"  "deductible,"  "destroyed," 
"excess  wind,"  "FSA,"  "good  fanning 
practices,"  "interplanted,"  and  "written 
agreement"  for  clarification. 

2.  Section  9 — Revised  the  provisions 
to  allow  all  insureds  to  obtain  coverage 
for  the  extended  1998  crop  year. 
Previously  new  insiu«ds  would  not 
have  had  an  opportimity  to  insure  their 
crop  fiom  June  1  through  November  20, 
which  may  have  resulted  in  some  losses 
paid  under  the  crop  insurance  policy 
and  others  imder  the  noninsured  crop 
disaster  assistance  program. 


3.  Section  12 — Clarified  how  an 
indemnity  is  computed  by  adding  a 
statement  to  specify  that  the  result  of 
subtracting  the  insured's  deductible 
firom  the  percent  of  damage  for  the  unit 
must  be  greater  than  zero  to  receive  an 
indemnity.  Deleted  the  provision 
specifying  that  any  percent  of  damage 
paid  previously  in  the  same  crop  year  be 
subtracted.  These  provisions  do  not 
allow  an  initial  payment  prior  to  the 
final  indemnity. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register  and  without  the  30-day 
period  required  by  the  Administrative 
Procedure  Act.  This  rule  improves  the 
Texas  citrus  tree  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insmance  Policy  Basic  Provisions  for 
consistency  among  policies.  This  rule 
will  allow  optional  unit  division  by 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number;  or  by  non-contiguous 
land,  but  not  by  both.  The  unit  structure 
will  now  be  the  same  for  both  the  Texas 
Citrus  Tree  Provisions  and  the  Texas 
Qtrus  Fruit  Provisions. 

List  of  Subjects  in  7  CFR  Parts  401  and 

457 

Crop  insmance,  Texas  citrus  tree, 
Texas  dtrus  tree  endorsement. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  401  and  457  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REQULATIONS— 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  introductory  text  of  §  401.134 
is  revised  to  read  as  follows: 

§401.134   Texas  Citrus  Tree  Endonement 

The  provisions  of  the  Texas  Citrus 
Tree  Endorsement  for  the  1989  through 
1997  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1],  lS06(p). 

4.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.106  to  read  as 
follows: 


S  457.106    Texas  Citrus  Tree  Crop 
Insurance  Provistons. 

The  Texas  Citrus  Tree  Crop  Insmance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

PQC  policies: 
United  Stales  Department  of  Agrkuhura 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  policies: 

Texas  Citrus  Tree  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  Mrill  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Bud  union— The  location  on  the  tree  trunk 
where  a  bud  from  one  tree  variety  is  grafted 
onto  root  stock  of  another  variety. 

Crop — Specific  groups  of  citrus  fruit  trees 
as  listed  in  the  Special  Provisions. 

Crop  year— For  the  1998  crop  year  only,  a 
period  of  time  that  begins  on  June  1, 1997, 
and  ends  on  November  20, 1998.  For  all  other 
crop  years,  a  period  of  time  that  begins  on 
November  21  of  the  calendar  year  prior  to  the 
year  the  trees  normally  bloom,  and  ends  on 
November  20  of  the  following  calendar  year. 
The  crop  year  is  designated  by  the  year  in 
which  the  insurance  f>eriod  ends. 

Days — Calendar  days. 

Deductible — The  amount  determined  by 
subtracting  the  coverage  level  percentage  you 
choose  from  100  percent.  For  example,  if  you 
elected  a  65  percent  coverage  level,  your 
deductible  would  be  35  percent  (100%  -65% 
=  35%). 

Dehorning — Cutting  all  scaffold  limbs  to  a 
length  not  longer  than  V*  the  height  of  the 
tree  before  such  cutting. 

Destroyed — Trees  damaged  to  the  extent 
that  removal  is  necessary. 

Excess  precipitation — An  amount  of 
precipitation  sufficient  to  directly  damage 
the  tree. 

Excess  wind — ^A  natural  movement  of  air 
that  has  sustained  speeds  in  excess  of  58 
miles  per  hour  recorded  at  the  U.S.  Weather 
Service  reporting  station  nearest  to  the  crop 
at  the  time  of  crop  damage. 

Freeze — The  formation  of  ice  in  the  cells  of 
the  trees  caused  by  low  air  temperatures. 

FSA — ^The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  agency. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  trees  to  have  normal  growth  and  vigor 
and  recognized  by  the  Cooperative  State     - — - 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice — A  method  by  which  the   . 
normal  growth  and  vigor  of  the  insured  trees 
is  maintained  by  artificially  applying 
adequate  quantities  of  water  during  the 
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growing  season  using  the  appropriate 
irrigation  systems  at  the  proper  times. 

Non-contiguous  land — Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway, 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Root  stock — A  root  or  a  piece  of  a  root  of 
one  tree  variety  onto  which  a  bud  from 
another  tree  variety  is  grafted. 

Scaffold  limbs— Ma\oT  limbs  attached 
directly  to  the  trunk 

Set  out — ^Transplanting  the  tree  into  the 
grove. 

Written  agreement — ^A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  13. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
will  be  divided  into  additional  basic  units  by 
each  citrus  crop  designated  in  the  Special 
Provisions. 

(b)  Unless  limited  by  the  Special 
Provisions,  these  basic  imits  may  be  divided 
into  optional  units  if,  for  each  optional  unit, 
you  meet  all  the  conditions  of  this  section  or 
if  a  written  agreement  to  such  division  exists. 

(c)  Basic  units  may  not  be  divided  into 
optional  imits  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(d)  If  you  do  not  comply  fully  writh  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  hilure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  optional  imits  that  have 
been  combined  will  be  refunded  to  you  for 
the  units  combined. 

(e)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(f)  Each  optional  unit  must  meet  one  of  the 
following  criteria,  as  applicable: 

(1)  Optional  Units  by  Section.  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discernible,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number;  or 

(2)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  Optional  units  may  be 
established  if  each  optional  unit  is  located  on 
non-contiguous  land. 


3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  In  lieu  of  the  requirement  of  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indenmities)  of  the 
Basic  Provisions  (§457.8),  that  prohibits  you 
from  selecting  more  than  one  coverage  level 
for  each  insured  crop,  you  may  select  a 
different  coverage  level  for  each  crop 
designated  in  the  Special  Provisions  that  you 
elect  to  insure. 

(b)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8): 

(1)  If  you  insure  trees  within  a  crop  which 
are  either  of  a  different  variety  or  are  planted 
at  a  difiisrent  population  density,  the  per  acre 
amoimt  of  insurance  for  each  variety  or 
population  density  for  the  crop  must  bear  the 
same  relationship  to  the  maximum  amount  of 
insurance  available  for  each  variety  and 
population  density  of  the  crop  as  specified  in 
the  Actuarial  Table.  For  example,  if  you  elect 
100  percent  of  the  maximum  amount  of 
insurance  for  a  variety  within  a  population 
density  for  the  crop,  you  must  select  100 
percent  of  the  maximum  amount  of  insiu^nce 
for  that  variety  for  all  population  densities 
for  the  crop.  The  amount  of  insurance  for 
each  variety  and  p)opulation  density  must  be 
multiplied  by  any  applicable  factor  contained 
in  section  3(b)(2). 

(2)  The  amount  of  insurance  per  acre  will 
be  the  product  obtained  by  multiplying  the 
reference  maximum  dollar  amount  of 
insurance  that  is  shown  in  the  Actuarial 
Table  for  the  applicable  population  density 
by  the  percentage  for  the  level  of  coverage 
you  select  and  by: 

(i)  Thirty-three  percent  (0.33)  for  the  year 
of  set  out,  the  year  following  dehorning,  or 
the  year  following  grafting  of  a  set  out  tree. 
(Insurance  will  be  limited  to  this  amount 
until  trees  that  are  set  out  are  one  year  of  age 
or  older  on  the  first  day  of  the  crop  year); 

(ii)  Sixty  percent  (0.60)  for  the  first  growing 
season  after  being  set  out,  the  second  year 
following  dehorning,  o^the  second  year 
following  grafting  of  a  set  out  tree; 

(iii)  Eighty  percent  (0.80)  for  the  second 
growing  season  after  being  set  out,  the  third 
year  following  dehorning,  or  the  third  year 
following  grafting  of  a  set  out  tree;  or 

(iv)  Ninety  percent  (0.90)  for  the  third 
growing  season  after  being  set  out,  the  fourth 
year  following  dehorning,  or  the  fourth  year 
following  grafting  of  a  set  out  tree. 

(3)  The  amount  of  insurance  per  acre  for 
each  population  density,  or  factor  as 
appropriate,  will  be  multiplied  by  the 
applicable  number  of  insured  acres.  These 
results  will  then  be  added  together  to 
determine  the  amount  of  insurance  for  the 
unit. 

(4)  The  amount  of  insurance  will  be 
reduced  proportionately  for  any  unit  on 
which  the  stand  is  less  than  90  percent, 
based  on  the  original  planting  pattern.  For 
example,  if  the  amount  of  insurance  you 
selected  is  $2,000  and  the  remaining  stand  is 
85  percent  of  the  original  stand,  the  amount 
of  insurance  on  which  the  premium  and  any 
indemnity  will  be  based  is  $1,700  ($2,000 
multiplied  by  0.85). 

(5)  If  any  insiirable  acreage  of  trees  is  set 
out  after  the  first  day  of  the  crop  year,  and 


you  elect  to  insure  such  acreage  during  that 
crop  year,  you  must  report  the  acreage, 
practice,  crop,  number  of  trees,  date  set  out 
is  completed,  and  your  share  to  us  within  72 
hours  after  set  out  is  completed  for  the  unit. 

(6)  Production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  I^ces  for  Determining 
Indenmities)  of  the  Basic  Provisions  (§  457.8), 
are  not  applicable. 

(7)  You  must  report,  by  the  sales  closing 
date  contained  in  the  Special  Provisions,  by 
type  if  applicable: 

(i)  Any  damage,  removal  of  trees,  change  in 
practices,  or  any  other  circumstance  that  may 
reduce  the  amount  of  insurance,  and  the 
number  of  affected  acres; 

(ii)  The  nuKiber  of  trees  on  insurable  and 
uninsurable  acreage; 

(iii)  The  date  of  original  set  out  and  the 
planting  pattern; 

(iv)  The  date  of  replacement  or  dehorning, 
if  more  than  10  percent  of  the  trees  on  any 
unit  have  been  replaced  or  dehorned  in  the 
previous  5  years;  and 

(v)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(A)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(B)  The  planting  pattern;  and 

(C)  Any  other  information  that  we  request 
in  order  to  establish  your  amount  of 
insurance. 

We  will  reduce  the  amoimt  of  insurance  as 
necessary,  based  on  our  estimate  of  the  effect 
of  interplanting  a  perennial  crop:  removal  of 
trees;  damage;  change  in  practices  and  any 
other  circumstance  on  the  potential  of  the 
insured  crop.  If  you  Eedl  to  notify  us  of  any 
circumstance  that  may  reduce  the  potential 
for  the  insured  crop,  we  will  reduce  your 
amount  of  insurance  as  necessary  at  any  time 
we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  November  20. 

6.  Aimual  Premium 

In  addition  to  the  provisions  of  section  5 
(Annual  Premium)  of  the  Basic  Provisions 
(§  457.8),  for  the  1998  crop  year,  the  premium 
amount  otherwise  payable  for  the  1998  crop 
year  will  be  increased  by  46  percent  as  a 
result  of  the  additional  six  months  of 
coverage  for  that  crop  year. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  of  each  citrus  tree 
crop  designated  in  the  Special  Provisions  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table  that  you  elect 
to  insure: 

(1)  In  which  you  have  an  ownership  share; 

(2)  That  is  adapted  to  the  area; 
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(3)  That  is  set  out  for  the  piirpose  of 
growing  fruit  to  be  harvested  for  the 
commercial  production  of  fresh  fruit  or  for 
juice; 

(4)  That  is  inigated;  and 

(5)  That  have  the  potential  to  produce  at 
least  70  percent  of  the  county  average  yield 
for  the  crop  and  age,  unless  a  written 
agreement  is  approved  to  insure  the  trees 
with  lesser  potential. 

(b)  In  addition  to  section  8  (Insured  Crop] 
of  the  Basic  Provisions  (§  457.8).  we  do  not 
insure  any  citrus  trees: 

(1)  During  the  crop  year  the  application  for 
insurance  is  filed,  unless  we  inspect  the 
acreage  and  consider  it  acceptable;  or 

(2)  That  have  been  grafted  onto  existing 
root  stock  or  nursery  stock  within  the  one- 
year  period  prior  to  the  date  insurance 
attaches. 

(c)  We  may  exclude  from  insurance  or  limit 
the  amount  of  insurance  on  any  acreage  that 
was  not  insured  the  previous  year. 

8.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8),  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  citrus  trees 
interplanted  with  another  perennial  crop  are 
insurable,  unless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

9.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period]  of  the  Basic  Provisions 
(S  457.8): 

(a)  The  insurance  period  is  as  follows: 

(1)  For  the  1998  crop  year  only,  coverage 
will- begin  on  ]ime  1, 1997,  and  will  end  on 
November  20, 1998. 

(2)  For  all  subsequent  crop  years,  coverage 
begins  on  November  21  of  the  calendar  year 
prior  to  the  year  the  insured  crop  normally 
blooms,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  November  11  but  prior  to  November  21, 
ins\irance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  ofBce,  unless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet  the 
requirements  for  insurability  contained  in 
your  policy.  You  must  provide  any 
information  that  we  require  for  the  crop  or 

to  determine  the  condition  of  the  grove. 

(3)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
November  20. 

(b)  If  you  acquire  an  insurable  shiare  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(c)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  citrus  trees  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(1)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  a^iacted  pvties; 


(2)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(3)  The  transferee  is  eligible  for  crop 
insurance. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss]  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 

(a)  Excess  precipitation; 

(b)  Excess  wind; 

(c)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  grove; 

(d)  Freeze; 

(e)  Hail; 

(f)  Tornado;  or 

(g)  Failure  of  the  irrigation  water  supply  if 
caused  by  an  insured  peril  or  drought  that 
occurs  during  the  insurance  period. 

11.  Duties  In  The  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8),  in  case  of 
damage  or  probable  loss,  if  you  intend  to 
claim  an  indemnity  on  any  unit,  you  must 
allow  us  to  inspect  all  insured  acreage  before 
pruning,  dehorning,  or  removal  of  any 
damaged  trees. 

12.  Settlement  of  Claim 

(a)  In  the  event  of  damage  covered  by  this 
policy,  we  will  settle  your  claim  on  a  unit 
basis  by: 

(1)  Determining  the  actual  percent  of 
damage  for  the  unit  in  accordance  with 
sections  12  (b),  (c),  and  (d); 

(2)  Subtracting  your  deductible  from  the 
percent  of  damage  for  the  unit  (this  result 
must  be  greater  than  zero  to  receive  on 
indemnity); 

(3]  Dividing  the  result  of  section  12(a)(2)  by 
your  coverage  level  percentage; 

(4)  Multiplying  the  result  of  section 
12(a)(3)  by  the  amount  of  insurance  p>er  acre 
determined  in  accordance  with  section 
3(b)(2); 

(5)  Multiplying  the  result  of  section 
12(a)(4)  by  the  number  of  insured  acres;  and 

(6)  Multiplying  the  result  of  section 
12(a)(5)  by  your  share. 

(b)  The  pwrcent  of  damage  for  any  tree  will 
be  determined  as  follows: 

(1)  For  damage  occurring  during  the  year 
of  set  out  (trees  that  have  not  been  set  out  for 
at  least  one  year  at  the  time  insurance 
attaches): 

(i)  One-hundred  percent  (100%)  whenever 
there  is  no  live  wood  above  the  bud  union; 

(ii)  Ninety  percent  (90%)  whenever  there  is 
less  than  12  inches  of  live  wood  above  the 
bud  union;  or 

(iii)  The  tree  will  be  considered 
undamaged  whenever  there  is  more  than  12 
inches  of  live  wood  above  the  bud  imion;  or 

(2)  For  damage  occurring  in  any  year 
following  the  year  of  set  out: 

(i)  The  percentage  of  damage  will  be 
determined  by  dividing  the  number  of 
scaffold  limbs  damaged  in  an  area  from  the 
trunk  to  a  length  equal  to  one-fourth  (V4)  the 
height  of  the  tree,  by  the  total  number  of 


sca^ld  limbs  before  damage  occurred. 
Whenever  this  percentage  exceeds  80 
percent,  the  tree  will  be  considered  as  100 
percent  damaged. 

(ii)  The  percent  of  damage  for  the  unit  will 
be  determined  by  computing  the  average  of 
the  determinations  made  for  the  individual 
trees.  If  this  percent  of  damage  exceeds  80 
percent,  the  unit  will  be  considered  100 
percent  damaged. 

(c)  The  percent  of  damage  on  the  unit  will 
be  reduced  by  the  p>ercentage  of  damage  due 
to  uninsured  causes. 

13.  Written  Agreement 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C,  on  January  22, 
1997. 

Kenneth  D.  Ackennan, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  97-2040  Filed  1-28-97;  8:45  am] 


Animal  and  Plant  Healtti  Inspection 
Service 

9CFRPart78 
[DockMNo.9»-043-2] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  Louisiana 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
Louisiana  fitim  Class  A  to  Class  Free. 


Federal  Register  /  Vol.  62.  No.  19  /  Wednesday.  January  29,  1997  /  Rules  and  Regulations       4121 


4120       FedenJ  Rgguter  /  Vol.  62,  No.  19  /  Wednesday.  January  29,  1997  /  Rules  and  Regulations 


ISS 


We  have  deteimined  that  Louisiana 
meets  the  standards  for  Class  Free 
status.  The  interim  rule  was  necessary 
to  relieve  certain  restrictions  on  the 
interstate  movement  of  cattle  from 
Louisiana. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  October  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf,  Senior  Staff 
Veterinarian,  Brucellosis  Eradication 
Staff.  VS.  APHIS.  USDA.  Suits  3B08, 
4700  River  Road  Unit  36,  Riverdale,  MD 
20737-1236;  (301)  734-7708. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
October  31. 1996  (61  FR  56116-56118, 
Docket  No.  96-043-1),  we  amended  the 
brucellosis  regulations  in  9  CFR  part  78 
by  removing  Louisiana  from  the  list  of 
Class  A  States  in  §  78.41(b)  and  adding 
it  to  the  list  of  Class  Free  States  in 
§  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
December  30, 1996.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  actign  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regxilatory  Flexibility  Act. 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  ofSubiects  in  9  CFR  Part  78 

Animal  diseases.  Bison,  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

PART  78-BRUCELLOSIS 

Accordingly,  we  are  adopting  as  a 
final  rule,  wiUiout  change,  the  interim 
rule  that  amended  9  CFR  78  and  that 
was  published  at  61  FR  56116-56118  on 
October  31, 1996. 

Audioritjr:  21  U.S.C  111-114«-1, 114g, 
115, 117. 120, 121, 123-126, 134b,  and  134f; 
7  CFR  2.22,  2.80.  and  371.2(d). 

Done  in  Washington.  DC,  this  23rd  day  of 
January  1997. 

TanyL  Medley, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  97-2198  Filed  1-28-97:  8:45  am] 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  and  35 
RIN  3150-AE41 

Criteria  for  the  Release  of  Individuals 
Administered  Radioactive  Material 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  the  criteria  for 
the  release  of  patients  administered 
radioactive  material.  The  new  criteria 
for  patient  release  are  based  on  the 
potential  dose  to  other^individuals 
exposed  to  the  patient.  The  new  criteria 
are  consistent  with  the 
recommendations  of  the  National 
Council  on  Radiation  Protection  and 
Measurements  (NCRP)  and  the 
International  Commission  on 
Radiological  Protection  (ICRP).  This 
final  rule  requires  the  licensee  to 
provide  written  instructions  to  patients 
on  how  to  maintain  the  doses  to  others 
as  low  as  is  reasonably  achievable  if  the 
total  effective  dose  equivalent  to  any 
other  individual  exposed  to  the  released 
patient  is  likely  to  exceed  1  millisievert 
(0.1  rem).  This  final  rule  responds  to 
three  petitions  for  rulemaking  regarding 
the  criteria  for  release  of  patients 
administered  radioactive  material. 
EFFECTIVE  DATE:  May  29, 1997. 
ADDRESSES:  Copies  of  Regulatory  Guide 
8.39,  "Release  of  Patients  Administered 
Radioactive  Materials";  the  final 
regulatory  analysis,  NUREG-1492, 
"Regulatory  Analysis  on  Criteria  for  the 
Release  of  Patients  Administered 
Radioactive  Material"  (1997);  Revision  2 
of  NUREG/BR-0058,  "Regulatory 
Analysis  Guidelines  of  the  U.S.  Nuclear 
Regulatory  Commission"  (1996);  and  the 
public  comments  received  on  the 
proposed  rule  may  be  examined  and 
copied  for  a  fee  in  the  Commission's 
PubUc  Doounent  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  Regulatory  Guide  8.39 
may  be  obtained  b^  of  charge  by 
writing  the  Office  of  Administration, 
Attn:  Distribution  and  Services  Section, 
USNRC.  Washington,  DC  20555,  or  by 
fax  at  (301)  415-2260.  Single  copies  of 
NUREG-1492  and  NUREG/BR-0058 
may  be  purchased  at  current  rates  from 
the  U.S.  Government  Printing  Office, 
P.O.  Box  37082.  Washington,  DC  20402- 
9328  (telephone  (202)  512-1800);  or 
from  the  National  Technical  Information 
Service  at  5285  Port  Royal  Road, 
Springfield,  VA  22161. 


FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  Schneider,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  telephone  (301)  415-6225. 

L  Background 

Each  year  in  the  United  States, 
radioactive  pharmaceuticals  or 
compoimds  or  radioactive  implants  are 
administered  to  approximately  8  to  9 
million  individuals  for  the  diagnosis  or 
treatment  of  disease  or  for  human 
research.  These  individuals  to  whom 
radioactive  materials  have  been 
administered  are  hereinafter  referred  to 
as  "patients."  These  patients  can  expose 
others  around  them  to  radiation  until 
the  radioactive  material  has  been 
excreted  from  their  bodies  or  the 
radioactivity  has  decayed  away. 

NRC's  current  patient  release  criteria 
in  10  CFR  35.75,  "Release  of  patients  or 
human  research  subjects  containing 
radiopharmaceuticals  or  permanent 
implants,"  are  as  follows: 

"(a)  A  licensee  may  not  authorize 
release  from  confinement  for  medical 
care  any  patient  or  human  research 
subject  administered  a 
radiopharmaceutical  until  either:  (1) 
The  measiued  dose  rate  from  the  patient 
or  human  research  subject  is  less  than 
.  5  millirems  per  hoiir  at  a  distance  of  1 
meter;  or  (2)  The  activity  in  the  patient 
or  human  research  subject  is  less  than 
30  millicuries;  (b)  A  licensee  may  not 
authorize  release  from  confinement  for 
medical  care  of  any  patient  or  human 
research  subject  administered  a 
permanent  implant  until  the  measured 
dose  rate  from  the  patient  or  hiunan 
research  subject  is  less  than  5  millirems 
per  hour  at  a  distance  of  1  meter." 

On  May  21, 1991  (56  FR  23360),  the 
NRC  published  a  final  rule  that 
amended  10  CFR  part  20,  "Standards  for 
Protection  Against  Radiation."  The  rule 
contained  limits  on  the  radiation  dose 
for  members  of  the  public  in  10  CFR 
20.1301.  However,  when  10  CFR  part  20 
was  issued,  there  was  no  discussion  in 
the  supplementary  information  on 
whether  or  how  the  provisions  of  10 
CFR  20.1301  were  intended  to  apply  to 
the  release  of  patients. 

Some  licensees  were  uncertain  about 
what  effect  the  revised  10  CFR  part  20 
would  have  on  patient  release  criteria, 
and  two  petitions  for  rulemaking  were 
received  on  the  issue.  On  June  12, 1991 
(56  FR  26945),  the  NRC  published  in  the 
Federal  Register  a  notice  of  receipt  of, 
and  request  for  comment  on,  a  petition 
for  rulemaking  (PRM-20-20)  from  Dr. 
Carol  S.  Marcus.  In  addition.  Dr.  Marcus 
submitted  a  letter  dated  June  12, 1992, 
further  characterizing  her  position. 
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On  March  9, 1992  (57  FR  8282),  the 
NRC  published  a  notice  of  receipt  and 
request  for  comment  in  the  Federal 
Roister  on  another  petition  for 
rulemaking  (PRM-35-10)  on  patient 
release  criteria  from  the  American 
College  of  Nuclear  Medicine  (ACNM). 
On  May  18. 1992  (57  FR  21043),  the 
NRC  published  in  the  Federal  Register 
notice  of  an  amendment  submitted  by 
the  ACNM  to  its  original  petition  (PRM- 
35-lOA). 

In  addition,  a  third  petition  (PRM-35- 
11)  dealing,  in  part,  with  these  same 
issues  was  submitted  by  the  American 
Medical  Association  (AMA).  That 
petition  was  noticed  in  the  Federal 
Register  on  July  26, 1994  (59  FR  37950). 
The  main  point  raised  in  the  petition 
was  that  the  radiation  dose  limits  in  10 
CFR  part  20  should  not  apply  to 
individuals  exposed  to  the  patient  and 
that  the  dose  limit  to  the  individuals 
should  be  500  millirems  per  year.  The 
AMA  believed  that  10  CFR  20.1301 
would  have  an  adverse  impact  on  the 
availability  and  the  cost  of  treatment  of 
thyroid  disease,  which  would  outweigh 
the  advantages  of  reduced  radiation 
exposure  to  the  public.  The  AMA  stated 
that  treatment  of  up  to  10,000  cancer 
patients  annually  for  thyroid  carcinoma 
would  require  the  hospitalization  of  the 
patients  under  the  revised  regulation  (10 
CFR  20.1301),  reducing  both  early 
release  of  patients  and  the  treatment  of 
patients  at  home. 

n.  Publication  of  the  Proposed  Rule 

On  June  15, 1994  (59  FR  30724),  in 
response  to  the  first  two  petitions,  the 
NRC  published  a  proposed  nUe  on 
criteria  for  the  release  of  patients 
administered  radioactive  material.  The 
proposed  rule  discussed  the  public 
comment  letters  received  on  the  first 
two  petitions.  Three  additional 
comment  letters  were  received  on  the 
third  petition  (PRM-35-11).  These 
letters  each  supported  the  petition  but 
did  not  contain  any  additional 
infbrmation  not  covered  by  the  letters 
on  the  first  two  petition's. 

The  NRC  proposed  to  amend  10  CFR 
20.1301(a)(1)  to  specifically  state  that 
the  dose  to  individual  members  of  the 
pubUc  from  a  licensed  operation  does 
not  include  doses  received  by 
individuals  exposed  to  patients  who 
were  released  by  the  licensed  operation 
imder  the  provisions  of  10  CFR  35.75. 
This  was  to  clarify  that  the 
Commission's  policy  is  that  patient 
release  is  governed  by  10  CFR  35.75,  not 
10  CFR  20.1301. 

The  NRC  proposed  to  amend  10  CFR 
20.1301(a)(2)  to  specifically  state  that 
the  limit  on  dose  in  unrestricted  areas 
does  not  include  dose  contributions 


from  patients  administered  radioactive 
material  and  released  in  accordance 
vtrith  10  CFR  35.75.  The  purpose  was  to 
clarify  that  licensees  would  not  be 
required  to  control  areas  (such  as 
waiting  rooms)  simply  because  of  the 
presence  of  a  patient  released  pursuant 
to  10  CFR  35.75.  If  a  patient  has  been 
released  from  licensee  control  pursuant 
to  10  CFR  35.75,  licensees  would  not  be 
required  to  limit  the  radiation  dose  from 
a  patient  to  members  of  the  public  (e.g., 
visitors  in  a  waiting  room)  to  0.02 
milUsievert  (2  millirems)  in  any  1  hour. 
Patient  waiting  rooms  or  hospital  rooms 
would  need  only  be  controlled  for  those 
patients  not  meeting  the  release  criteria 
in  10  CFR  part  35. 

The  NRC  proposed  to  adopt  a  new  10 
CFR  35.75(a)  to  change  the  patient 
release  criteria  from  1,110 
megabecquerels  (30  millicimes]  of 
activity  in  a  patient  or  a  dose  rate  of 
0.05  millisievert  (5  millirems)  per  hoiu 
at  1  meter  from  a  patient  to  a  total 
effective  dose  equivalent  not  to  exceed 
5  millisieverts  (0.5  rem)  in  any  1  year 
to  an  individual  from  exposure  to  a 
released  patient.  A  dose-based  limit 
provides  a  single  limit  that  could  be 
used  to  provide  an  equivalent  level  of 
risks  from  all  radionuclides.  Also,  the 
proposed  changes  were  supported  by 
the  recommendations  of  the  ICRP  and 
the  NCRP  that  an  individual  could  be 
allowed  to  receive  an  annual  dose  up  to 
5  millisieverts  (0.5  rem)  in  temporary 
situations  when  exposvue  to  radiation  is 
not  expected  to  result  in  aimual  doses 
above  1  millisievert  (0.1  rem)  for  long 
periods  of  time. 

The  NRC  proposed  to  adopt  a  new  10 
CFR  35.75(b)(1)  to  require  that  the 
licensee  provide  released  patients  with 
written  instructions  on  how  to  maintain 
doses  to  other  individuals  as  low  as  is 
reasonably  achievable  if  the  total 
effective  dose  equivalent  to  any 
individual  other  than  the  released 
patient  is  likely  to  exceed  1  millisievert 
(0.1  rem)  in  any  1  year.  A  requirement 
to  give  instructions  to  certain  patients 
was  already  contained  in  10  CFR 
35.315(a)(6)  and  35.415(a)(5),  but  the 
proposed  requirement  would  also 
require  instructions  for  an  additional 
50,000  individuals  who  are 
administered  iodine-131  for  the 
treatment  of  hyperthyroidism  and 
another  27,000  individuals  who  are 
breast-feeding  and  administered  various 
diagnostic  and  therapeutic  radioactive 
materials.  The  piupose  of  the 
instructions  is  to  maintain  doses  to 
individuals  exposed  to  patients  as  low 
as  is  reasonably  achievable. 

The  NRC  proposed  to  adopt  a  new  10 
CFR  35.75(b)(2)  to  require  that  licensees 
maintain,  for  3  years,  a  record  of  the 


released  patient  and  the  calculated  total 
effective  dose  equivalent  to  the 
individual  likely  to  receive  the  highest 
dose  if  the  total  effective  dose 
equivalent  to  any  individual  other  than 
the  released  patient  is  likely  to  exceed 
1  millisievert  (0.1  rem)  in  a  year  from 
a  single  administration.  The  major 
piupose  was  to  provide  a  record  to 
allow  licensees  to  assess  the  need  to 
limit  the  dose  to  individuals  exposed  to 
a  patient  who  may  receive  more  than 
one  administration  in  a  year. 

Finally,  the  NRC  proposed  to  amend 
its  requirements  on  instructions  in  10 
CFR  35.315(a)(6)  and  35.415(a)(5).  These 
regulations  already  required 
instructions  (not  necessarily  written)  in 
certain  cases,  but  the  phrase  "if  required 
by  §  35.75(b)"  was  added  to  each.  The 
purpose  of  this  change  was  to  make  part 
35  consistent  as  to  when  instructions 
must  be  given. 

In  addition,  the  NRC  concurrently 
issued  an  associated  draft  regulatory 
guide  and  supporting  draft  regulatory 
analysis  for  public  comment.  The  draft 
regulatory  guide,  DG-8015,  "Release  of 
Patients  Administered  Radioactive 
Materials,"  proposed  guidance  on 
determining  the  potential  doses  to  an 
individual  likely  to  receive  the  highest 
dose  from  exposure  to  a  patient  and 
established  appropriate  activities  and 
dose  rates  for  release  of  a  patient.  The 
draft  guide  also  proposed  guidelines  on 
instructions  for  patients  on  how  to 
maintain  doses  to  other  individuals  as 
low  as  is  reasonably  achievable  and  it 
described  recordkeeping  requirements. 
The  draft  regulatory  analysis,  NUREG- 
1492,  "Regulatory  Analysis  on  Criteria 
for  the  Release  of  Patients  Administered 
Radioactive  Material"  (May  1994), 
examined  the  benefits  and  impacts  of 
the  proposed  rule  considered  by  the 
NRC. 

ni^Public  Comments  on  the  Proposed 
Rule 

A  total  of  63  comment  letters  were 
received  on  the  proposed  rule,  the  draft 
regulatory  guide,  and  the  draft 
regulatory  analysis.  A  majority  of  the 
comment  letters  were  from  medical 
practitioners  and  medical  organizations, 
but  there  were  also  comment  letters 
bom  private  individuals,  public-interest 
groups,  and  regulatory  agencies  in 
Agreement  States.  Overall,  the  majority 
of  comment  letters  supported  a  dose 
limit  of  5  milUsieverts  (0.5  rem)  for 
individuals  exposed  to  patients  released 
with  radioactive  material.  However, 
about  one-fourth  of  the  comment  letters 
opposed  the  proposed  recordkeeping 
requirement.  The  significant  comments 
are  discussed  below,  arranged  by 
subject. 
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Exclusion  of  Patient  Release  From 
§  20.1301(a) 

All  the  commenters  except  one 
supported  governing  patient  release  by 
the  regulations  in  10  CFR  35.75  and 
excluding  the  dose  to  individuals 
exposed  to  a  released  patient  from  10 
CFR  20.1301(a). 

Comment.  One  commenter. 
representing  a  public-interest  group, 
objected  to  any  exposure  of  a  member  of 
the  general  public  who  has  not 
consented  freely  to  the  dosage.  They 
said  that  such  exposure  would  lead  to 
widespread  morbidity  and  mortahty. 

Response.  In  its  revision  of  10  CFR 
part  20  (56  FR  23360;  May  21. 1991),  the 
NRC  determined  that,  while  doses 
should  be  maintained  as  low  as  is 
reasonably  achievable,  a  dose  limit  of  1 
milhsievert  (0.1  rem),  or  a  dose  limit  of 
5  milhsieverts  (0.5  rem)  in  certain 
special  circumstances,  provides 
adequate  protection.  The  revised  part  20 
is  bfised,  in  part,  upon  the 
recommendations  of  the  International 
Commission  on  Radiological  Protection 
(ICRP)  and  the  recommendations  of  the 
National  Council  on  Radiation 
Protection  and  Measiuements  (NCRP). 
The  NCRP  recommends  public  dose 
limits  of  1  millisievert  (0.1  rem)  for 
continuous  or  frequent  exposure  and  5 
millisieverts  (0.5  rem)  for  infrequent 
exposure. 

The  ICRP  recommends  that  the  limit 
for  public  exposure  should  be  expressed 
as  an  effective  dose  of  1  millisievert  (0.1 
rem)  in  a  year,  except  that,  in  special 
circiunstances.  the  dose  could  be  higher 
in  a  single  year  provided  the  average 
over  5  years  does  not  exceed  1 
milhsievert  (0.1  rem)  per  year.  In  ICRP 
Publication  60,  in  defining  medical 
exposiue,  ICRP  stated  that  medical 
exposiu«  includes  "exposures  (other 
than  occupational)  inciured  knowingly 
and  wiUingly  by  individuals  helping  in 
the  support  and  comfort  of  patients 
undergoing  diagnosis  or  treatment." 
Furthermore,  in  explaining  dose  limits 
in  medical  exposure,  the  ICRP  stated  in 
the  same  pubUcation  that  "the 
Commission  therefore  recommends  that 
dose  limits  should  not  be  applied  to 
medical  exposures."  Thus,  in  ICRP's 
opinion,  family  members  who  are 
helping  in  the  support  and  comfort  of 
patients  would  not  be  restricted  under 
the  dose  limit  stated  above. 

The  revision  of  part  20  incorporated 
the  long-term  objective  as  the  dose  limit 
and  included  a  provision  (§  20.1301(c)) 
to  allow  for  alternative  limits  on  an 
occasional  basis.  Section  20.1301(c) 
provides  that  an  annual  dose  of  up  to  5 
millisieverts  (0.5  rem)  is  acceptable  if 
there  is  a  need  for  it  and  if  steps  are 


taken  to  reduce  the  dose  to  as  low  as  is 
reasonably  achievable.  The  NRC 
reaffirms  that  previous  determination  in 
this  rulemaking. 

In  the  case  of  released  patients,  it 
would  be  unlikely  for  a  single 
individual  exposed  to  a  patient  to 
receive  a  dose  in  a  year  of  over  5 
milhsieverts  (0.5  rem)  because  large 
therapeutic  doses  (greater  than  3,700 
megabecquerels  (100  milUciuies))  are 
usually  not  administered  more  than 
once  to  the  same  patient  in  a  given  year. 

Comment.  One  commenter  said  tnat 
the  NRC  should  change  the  0.1  rem  dose 
limit  for  the  public  in  10  CFR 
20.1301(a)(1)  to  0.5  rem  for  all  licensed 
activities  because  a  dose  limit  of  0.5  rem 
offers  adequate  protection  and  is  a  dose 
that  has  no  proven  effects. 

Response.  This  issue  of  the  general 
public  dose  limit  is  outside  the  scope  of 
this  rulemaking.  The  issue  was  dealt 
with  when  10  CFR  part  20  was  recently 
revised  (56  FR  23360;  May  21, 1991). 
That  rulemaking  explained  the  NRC's 
rationale  for  adopting  the  1 -milhsievert 
(0.1-rem)  dose  limit  in  10  CFR 
20.1301(a)(1). 

Activity-Based  vs.  Dose-Based  Release 
Limit 

The  issue  is  whether  to  retain  the 
current  patient  release  limit  in  10  CFR 
35.75,  which  is  expressed  as  an  activity 
limit  together  with  an  alternative  but 
approximately  equivalent  limit  on  dose 
rate  at  1  meter,  or  to  express  the  release 
limit  as  a  dose  to  an  individual  exposed 
to  the  patient.  The  majority  of 
commenters  supported  the  dose-based 
limit.  However,  some  commenters 
opposed  the  dose-based  approach. 

Comment.  A  number  of^commenters 
said  that  10  CFR  35.75  should  not  be 
changed  and  that  the  30  millicurie  or  5 
millirem  per  hour  release  criteria  should 
be  retained  because  they  are  working 
well.  Some  commenters  said  that  a 
dose-based  release  limit  as  proposed 
would  cause  confusion  and  potential 
problems.  One  commenter  said  that  the 
Part  20  revision  was  not  intended  to 
alter  the  status  quo  for  patient  release. 
Commenters  objected  to  the  dose-based 
release  limit  because  they  thought  the 
dose  estimates  to  the  pubUc  would  be 
very  inaccurate  as  these  estimates  are 
based  on  the  unreliable  method  of 
predicting  the  anticipated  time  and 
proximity  to  others.  Commenters  also 
said  that  dose  estimation  and  the 
subsequent  recordkeeping  would  be 
time  consiuning  and  would  add  to  the 
cost  of  treatment  without  a  probable 
significant  decrease  in  radiation 
exposure. 

Response.  The  NRC  is  adopting  a 
dose-based  limit  rather  than  an  activity- 


based  limit  because  the  dose-based  limit 
better  expresses  the  NRC's  primary 
concern  for  the  public's  health  and 
safety.  A  single  activity  requirement  was 
not  retained  because  different 
radionuclides  with  the  same  activity  can 
give  very  different  doses  under  identical 
exposure  conditions.  Likewise,  a  single 
dose  rate  requirement  for  all 
radionuclides  was  not  retained  because 
different  radionucUdes  with  the  same 
dose  sate,  at  the  time  of  release,  can  give 
very  different  doses  depending  upon  the 
half-life  of  the  radionuclide.  The  total 
dose  depends  on  the  effective  half-Hfe  of 
the  radioactive  material  in  the  body  of 
the  patient  and  other  factors  that  vary 
for  different  materials.  For  these 
reasons,  the  NRC  is  estabUshing  a  dose 
limit  rather  than  an  activity  or  dose  rate 
Umit. 

The  NRC  is  estabUshing  a  dose  Umit 
of  5  millisieverts  (0.5  rem)  total  effective 
dose  equivalent  to  an  individual  from 
exposing  to  the  released  patient  for  each 
patient  release.  This  dose  limit  is 
consistent  with  the  underlying  risk  basis 
of  the  current  10  CFR  35.75  (50  FR 
30627;  July  26.  1985),  the 
recommendations  of  the  NCRP  and  the 
ICRP,  and  the  provisions  in  10  CFR 
20.1301(c)  pertaining  to  temporary 
situations  in  which  there  is  justification 
for  a  dose  limit  higher  than  1 
.milhsievert  (0.1  rem). 

The  NRC  beUeves  that  the  dose-based 
release  Umit  can  and  will  work  well 
because  the  associated  Regulatory  Guide 
8.39,  "Release  of  Patients  Administered 
Radioactive  Materials,"  can  be  used  to 
reldle  the  dose  to  the  quantity  of  activity 
in  the  patient.  The  guide  provides 
conservative  estimates  of  activities  for 
conunonly  used  radionucUdes  and  their 
corresponding  dose  rates  with  which  a 
patient  may  be  released  in  compliance 
with  the  dose  limits  in  the  final  rule. 
The  approach  used' in  the  regulatory 
guide  is  based  on  NCRP  Report  No.  37.. 
"Precautions  in  the  Management  of 
Patients  Who  Have  Received 
Therapeutic  Amounts  of 
RadionucUdes."  '  In  the  case  of  iodine- 
131,  the  most  significant  radionucUde, 
the  release  quantity  based  on  the 
standard  conservaUve  assiunptions  is 
1.2  gigabecquerels  (33  milUcuries).- 
which  is  essentially  the  same  as  the 
current  release  quantity. 

NlJREG-1492  contains  a  detailed 
.examination  of  the  benefits  and  impacts 
of  the  final  rule  that  includes  dose 


■  National  Council  on  Radiation  Protection  and 
Measurements  (NCRP),  •Precaution*  in  the 
Management  of  PatienU  Who  Have  Received 
Therapeutic  Amounts  of  Radionuclides,"  NCRP 
Report  No.  37  (October  1, 1970).  (Available  for  aale 
from  the  NCRP,  7910  Woodmont  Avenue,  Suite 
800.  Bethesda,  MD  20814-3095.) 
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estimation,  recordkeeping,  and  radiation 
exposure.  Single  copies  of  the  final 
regulatory  analysis  and  Regulatory 
Guide  8.39,  "Release  of  Patients 
Administered  Radioactive  Materials," 
are  available  as  indicated  in  the 
ADOflESSES  heading. 

Comment.  A  commenter  said  that  the 
calculational  approach  in  the  rule 
woiUd  require  the  physician  to  ask 
many  personal  questions  of  the  patient. 

Response.  The  commenter  is  incorrect 
in  believing  that  the  dose-based 
approach  will  generally  require  personal 
information  from  the  patient.  The  NRC 
anticipates  that  nearly  all  patients  will 
be  released  based  on  default 
assumptions  which  do  not  require  any 
persoiial  information  from  the  patient.  A 
table  of  release  quantities,  based  on 
standard  conservative  assiunptions,  is 
provided  in  Regulatory  Guide  8.39, 
''Release  of  Patients  Administered 
Radioactive  Materials."  However,  the 
rule  does  allow  the  physician  to 
calculate  patient-specific  dose  estimates 
to  allow  early  release  of  a  patient  not 
otherwise  subject  to  release  under  the 
default  values  in  Regulatory  Guide  8.39. 

Comment.  One  commenter  said  that  it 
should  continue  to  be  acceptable  to 
release  patients  based  on  the  dose  rate 
at  1  meter. 

Response.  The  rule  authorizes  release 
of  patients  based  on  the  dose  to  an 
individual  for  each  patient  release. 
However,  release  quantities  based  on 
dose  rate  and  conservative  assumptions 
can  be  calculated.  The  table  of  release 
quantities  in  Regulatory  Guide  8.39, 
"Release  of  Patients  Administered 
Radioactive  Materials,"  specifies  the 
dose  rate  at  1  meter  of  commonly  used 
radionuclides  that  allow  licensees  to 
authorize  patient  release. 

Release  Quantities 

Using  a  dose-based  system  based  on  a 
dose  to  the  most  highly  exposed 
individual  of  5  millisieverts  (0.5  rem) 
would,  in  some  circumstances,  allow 
release  of  a  patient  with  more  than 
1,110  megabecquerels  (30  millicuries)  of 
activity.  Some  commenters  were 
opposed  to  allowing  releases  with 
higher  activities  than  are  now 
permitted. 

Comment.  Several  commenters  said 
that  the  release  of  patients  with  more 
than  30  millicuries  of  iodine-131  should 
not  be  permitted  because  of  concerns 
about  the  risk  of  internal  exposure.  One 
commenter  said  that  doses  to  family 
members  from  the  patient  vomiting 
were  not  adequately  considered.  The 
same  commenter  also  said  that  a  study 
indicated  that  in-home  contamination 
by  patients  dosed  with  1-131  could 


double  family  members'  risk  of 
developing  thyroid  cancer. 

Response.  The  concern  over 
contamination  is  not  justified  by  the 
radiation  doses  that  are  likely  to  be 
caused  by  the  removal  of  radionuclides 
from  the  patient's  body  by  the  pathways 
of  exhaled  air,  feces,  saliva,  sweat, 
urine,  and  vomit.  Measurements  bom 
several  studies,  as  discussed  in  the 
supporting  regulatory  analysis,  have 
shown  that  a  relatively  small  proportion 
of  the  radioactive  material  administered 
will  appear  as  contamination.  Doses  to 
family  members  exposed  to 
contamination  from  living  in  close 
contact  with  released  patients  have  been 
measured  in  several  studies  and  in 
every  case  were  less  than  10  percent  of 
the  5-millisievert  (0.5-rem)  total 
effective  dose  equivalent  limit  and  were 
most  often  less  than  1  percent  of  the  5- 
millisievert  (0.5-rem)  limit.  In  addition, 
the  internal  doses  resulting  frtim 
contamination  were  always  less  and 
generally  far  less  than  the  external  dose, 
meaning  that  contamination  was  the 
less  important  source  of  radiation 
exposure.  These  measurements  show 
that  even  if  the  family  members 
repeatedly  touched  household  items 
touched  by  the  patient,  contamination 
does  not  cause  imacceptably  high  doses. 
These  findings  were  true  even  in  the 
case  of  a  British  study  where  eleven 
patients  volunteered  to  disregard  special 
precautions  against  contamination  and 
minimizing  spousal  and  family 
exposure.  "These  measurements  are 
discussed  in  NUREG-1492.  Also,  the 
NCRP  recently  addressed  the  risk  of 
intake  of  radionucUdes  from  patients' 
secretions  and  excreta  in  NCRP 
Commentary  No.  11,  "Dose  Limits  for 
Individuals  Who  Receive  Exposure  from 
Radionuclide  Therapy  Patients,"  and 
concluded  that,  "*   '   *  a  contamination 
incident  that  could  lead  to  a  significant 
intake  of  radioactive  material  is  very 
unlikely."  2 

In  general,  the  physical  reactions  (e.g., 
vomiting)  that  a  patient  may  experience 
bom  the  administration  of  any 
radiopharmaceutical  are  rare.  Vomiting 
is  seldom  an  important  elimination 
route  for  radiopharmaceuticals  after  the 
patient  has  left  the  medical  facility  since 
orally  administered 
radiopharmaceuticals  such  as  iodine- 
131  are  rapidly  absorbed,  within  a  half 
hour,  by  the  gastrointestinal  system. 


2  National  Council  on  Radiation  Protection  and 
Measurements,  "Dose  Limits  for  Individuals  Who 
Receive  Exposurs  from  Radionuclide  Therapy 
Palienu,"  NCRP  Commentary  No.  11  (February  28. 
1995).  (Available  for  sale  from  the  NCRP.  7910 
Woodmont  Avenue.  Suite  800,  Bethesda,  MD 
20814-3095.) 


Regarding  the  comment  on  the 
doubling  of  risk  of  developing  thyroid 
cancer,  there  is  no  scientific  consensus 
by  the  United  Nations  Scientific 
Committee  on  the  Effects  of  Atomic 
Radiation,  ICRP,  or  NCRP  to  support  the 
suggested  increased  risk  of  thyroid 
cancer  following  ingestion  of  iodine- 
131.  Based  on  the  information  currently 
available,  the  Commission  continues  to 
conclude  that  the  benefits  outweigh  the 
potential  of  small  increased  risks 
associated  with  this  rule. 

Comment.  One  commenter  noted  that 
hospitals  now  make  great  efforts  to 
control  contamination  bom  patients 
who  are  now  hospitalized  because  they 
contain  more  than  30  milliauies  of 
iodine-131.  This  commenter  stated  that 
it  would  not  be  possible  to  maintain  the 
same  level  of  contamination  control  at 
these  patients'  homes  if  these  patients 
were  released  with  more  than  30 
millicuries  of  iodine-131. 

Response.  The  NRC  agrees  that,  even 
though  released  patients  are  given 
instructions  on  how  to  limit  the  hazard 
&x>m  contamination,  contamination 
control  in  a  hospital  can  be  more 
effective  than  contamination  control  out 
of  the  hospital.  Howevei;,  the  two 
situations  are  not  really  comparable.  In 
the  case  of  the  released  patient  at  home, 
therapeutic  administrations  usually 
occur  no  more  than  once  in  a  year  and 
probably  no  more  than  once  in  a 
Ufetime;  but  in  the  case  of  a  hospital, 
large  therapeutic  administrations  are 
done  repeatedly  on  many  patients. 
Therefore,  areas  in  hospitals  have-the 
potential  for  contamination  from  many 
patients,  and  people  who  frequent  the 
hospital  (e.g.,  clergy  or  a  hospital 
orderly)  have  the  potential  to  be 
exposed  to  contamination  from  many 
patients.  In  addition,  the  5-millisievert 
{0.5-rem)  limit  that  is  applied  to 
household  members  exposed  to  a 
patient  is  a  special  limit  that  is 
appropriate  for  only  occasional  use  and 
for  use  where  there  is  a  definite  need. 
This  special  limit  fits  the  case  of  doses 
received  by  the  household  members  of 
a  released  patient,  but  does  not  fit  the 
case  of  people  who  frequent  a  hospital 
on  a  routine  basis.  Lastly,  in  limiting 
doses,  the  NRC  considers  what  is 
reasonably  achievable.  The  mere  fact 
that  a  home  cannot  control 
contamination  as  well  as  a  hospital  does 
not  mean  that  the  contamination  control 
achieved  in  homes  is  not  adequate. 
Actual  measurements  of  doses  to 
household  members  bom 
contamination,  as  discussed  in  NUREG- 
1492,  show  that  the  doses  from 
contamination  are  low,  demonstrating 
that  the  degree  of  contamination  control 
that  was  achieved  is  adequate. 
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Comment.  One  commenter  said  that 
the  proposed  rule  did  not  adequately 
address  the  concerns  that  the  Agreement 
States  expressed  on  the  petitions  for 
rulemaking  concerning  releasing 
patients  with  quantities  of  iodine-131  in 
excess  of  30  millicuries. 

Response.  In  commenting  on  the 
petitions,  a  number  of  States  expressed 
concerns  about  releasing  patients 
administered  14.8  gigabecquerels  (400 
millioiries)  of  iodine-131,  which  one  of 
the  petitioners  had  requested.  However, 
the  States  that  commented  were 
generally  favorable  to  the  proposed  rule 
limiting  the  dose  to  the  most  exposed 
individual  to  5  millisieverts  (0.5  rem), 
and  none  of  the  States  indicated  that 
their  concerns  were  misrepresented.  In 
fact,  one  Agreement  State  commented 
that  it  was  pleased  that  the  NRC  had 
considered  the  comments  made  by  the 
Agreement  States  at  various  meetings 
with  the  NRC.  The  dose-based  limit 
would  generally  permit  releases  if  the 
dose  to  another  individual  would  not  be 
likely  to  exceed  5  millisieverts  (0.5 
rem).  For  example,  if  a  licensee  uses  the 
default  table  of  release  quantities 
provided  in  the  regulatory  guide  as  the 
basis  for  release,  a  patient  administered 
1.2  gigabecquerels  (33  millicimes)  or 
less  of  iodine-131  could  be  immediately 
released  and  no  record  of  release  is 
required.  However,  if  the  licensee 
wishes  to  release  a  patient  with  an 
activity  that  is  greater  than  the  value  in 
the  default  table,  the  licensee  must  do 
a  dose  calculation  using  case-specific 
factors  to  demonstrate  compliance  with 
the  release  criteria.  Furthermore,  if  the 
table  is  used  as  the  basis  for  release  but 
the  administered  activity  exceeds  the 
value  in  the  table,  the  licensee  must 
hold  the  patient  until  the  time  at  which 
the  retained  activity  is  no  greater  than 
the  quantity  in  the  table  or  the  dose  rate 
at  1  meter  is  no  greater  than  the  value 
in  the  table.  When  the  administered 
activity  is  greater  than  the  value  in  the 
default  table,  a  record  of  the  basis  for 
the  release  must  be  maintained  for  NRC 
review  during  inspection.  Regardless  of 
the  method  used  by  the  licensee  to 
authorize  release,  the  dose  limit  of  5 
millisieverts  (0.5  rem)  in  the  revised  10 
CFR  35.75  applies.  By  identifying  more 
than  one  method  for  calculating  3ie 
release  of  a  patient  in  accordance  with 
10  CFR  35.75,  the  NRC  provides  greater 
flexibility  for  licensees  to  achieve 
compliance  with  the  new  requirement 
while  still  providing  adequate 
protection  of  public  health  and  safiety. 
Comment.  One  commenter  said  that 
in  some  cases  it  should  be  permissible 
to  authorize  the  release  of  a  patient  even 
if  the  dose  to  a  family  member  might 
exceed  0.5  rem  because  the  release 


might  be  beneficial  and  acceptable  to 
family  members.  Another  commenter 
said  that  a  dose  of  0.5  rem  to  an 
individual  exposed  to  a  patient  has  so 
little  hazard  that  the  NRC  should  not  be 
concerned  with  it. 

Response.  The  NRC  does  not  believe 
that  individuals  exposed  to  a  patient 
should,  in  general,  receive  doses  in 
excess  of  5  millisieverts  (0.5  rem).  This 
is  consistent  with  the  recommendations 
of  the  ICRP  in  ICRP  Publication  60.  ^ 
"1990  Recommendations  of  the 
International  Commission  on 
Radiological  Protection";  and  the 
recommendations  of  the  NCRP  in  NCRP 
Report  No.  116,'»  "Limitation  of 
Exjxisure  to  Ionizing  Radiation."  Each 
of  these  recommendations  provides  a 
basis  for  allowing  individuals  tr  receive 
annual  doses  up  to  5  millisieverts  (0.5 
rem)  under  certain  circumstances.  Both 
the  ICRP  and  the  NCRP  reconunend  that 
an  individual  can  receive  a  dose  up  to 
5  millisieverts  (0.5  rem)  in  a  given  year 
in  situations  when  exposure  to  radiation 
is  not  expected  to  result  in  doses  above 
1  millisievert  (0.1  rem)  per  year  for  a 
long  period  of  time,  as  would  be  the 
case  for  doses  from  released  patients.  In 
NCRP  Commentary  No.  11,  "Dose 
Limits  for  Individuals  Who  Receive 
Exposure  fi-om  Radionuclide  Therapy 
Patients,"  ^  the  NCRP  recommended  a 
dose  limit  of  5  millisieverts  (0.5  rem) 
annually  for  members  of  the  patient's 
family.  However,  on  the 
recommendation  of  the  treating 
physician,  the  NCRP  considered  it 
acceptable  that  members  of  the  patient's 
family  be  permitted  to  receive  doses  as 
high  as  50  millisieverts  (5  rems).  The 
NRC  does  not  agree  that  the  latter  NCRP 
recommendation  should  apply  in 
general.  The  NRC  believes  that  if  the 
dose  to  another  individual  is  likely  to 
exceed  5  millisieverts  (0.5  rem),  the 
patient  should  remain  under  the  control 
of  the  licensee.  Licensee  control  is 
necessary  to  provide  adequate 
protection  to  the  individuals  exposed  to 
the  patient. 

Recordkeeping 

The  strongest  opposition  to  the 
proposed  rule  was  to  the  proposed 
requirement  to  maintain  a  record  of  the 
released  patient  and  the  calculated  total 
effective  dose  equivalent  to  the 


'International  Commission  on  Radiological 
Protection  CICRP).  "1990  Recommendations  of  the 
International  Commission  on  Radiological 
Protection."  ICRP  PublicaUon  No.  60  (November 
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*  National  Council  on  Radiation  Protection  and 
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Radiation."  NCRP  Report  No.  116  (March  31. 1993). 
Available  for  sale  from  the  NCRP.  7910  Woodmont 
Avenue.  Suite  800.  Bethesda.  MD  20814-3095. 


individual  likely  to  receive  the  highest 
dose  if  the  dose  to  that  person  is  likely 
to  exceed  1  millisievert  (0.1  rem).  Under 
the  proposed  rule,  if  a  patient  had  or 
might  have  had  one  or  more 
administrations  within  the  same  year, 
the  licensee  would  use  the  records  to 
determine  the  dose  from  the  previous 
administrations  so  that  the  total  dose  to 
an  individual  exposed  to  a  patient  from 
all  administrations  would  not  exceed  5 
millisieverts  (0.5  rem). 

Comment.  Many  commenters 
indicated  that  this  requirement  would 
cause  excessive  costs  in  time,  effort,  and 
money  to  track  down  records  of 
previous  administrations,  to  perform 
calculations,  and  to  keep  records  of  all 
the  work  and  asked  that  the 
requirements  to  make  calculations  and 
keep  records  be  removed.  The 
commenters  believed  that  the  work 
would  not  produce  an  increased  level  of 
safety,  that  the  NRC  greatly 
underestimated  the  cost,  and  that  the 
recordkeeping  would  be  unnecessary, 
inappropriate,  and  impractical.  Some 
commenters  said  that  multiple 
administrations  that  would  result  in  a 
total  effective  dose  equivalent  greater 
than  1  millisievert  (0.1  rem)  are  not 
done  to  the  same  patient  routinely. 
Other  commenters  said  that  there  have 
been  decades  of  experience 
imencumbered  by  any  paperwork 
burden  at  all  with  no  evidence  that  a 
lack  of  paperwork  has  resulted  in  any 
additional  problems.  One  commenter 
said  that  if  0.5  rem  is  acceptably  safe, 
why  have  the  documentation  required  at 
the  0.1  rem  level. 

Another  commenter  said  that  it 
cannot  be  a  licensee's  responsibility  to 
know  the  details  of  a  radionuclide 
therapy  performed  by  another  licensee 
in  terms  of  which  members  of  the  public 
received  the  most  radiation  dose  from 
that  other  licensee's  therapy  procedure. 

One  commenter  said  that  the 
excessive  recordkeeping  cost  would  be 
a  nonreimbursable  cost,  and  the  burden 
will  cause  many  physicians  to  stop 
offering  iodine  therapy,  which  would 
force  patients  to  travel  to  large  medical 
facilities  in  cities  and  cause  problems 
with  patient  access  in  sparsely 
populated  areas. 

Response.  Upon  reconsideration,  the 
NRC  has  decided  to  delete  the 
requirement  to  keep  records  when  the 
dose  to  the  most  highly  exposed 
individual  is  likely  to  exceed  1 
millisievert  (0.1  rem).  The  requirement 
was  proposed  so  that  it  would  be 
possible  to  account  for  the  dose  from 
multiple  administrations  in  the  same 
year  to  ensure  that  the  total  dose  to  an 
individual  exposed  to  the  patient  did 
not  exceed  5  millisieverts  (0.5  rem). 
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The  NRC  has  an  advisory  committee, 
the  Advisory  Committee  on  the  Medical 
Uses  of  Isotopes,  or  "ACMUI,"  which 
advises  the  NRC  on  rulemakings  and 
other  initiatives  related  .to  the  medical 
use  of  byproduct  materials.  The  NRC 
also  has  a  visiting  medical  fellows 
program  that  recruits  selected 
physicians  or  pharmacists  to  work  for 
the  NRC  for  a  period  of  1  to  2  years. 
Both  the  ACMUI  and  the  current 
Visiting  Medical  Fellow,  Myron 
Pollycove,  M.D.,  provided  advice  to  the 
NRC  during  the  development  of  this 
rule.  In  addition,  Barry  A.  Siegel,  M.D., 
former  Chairman  of  the  ACMUI, 
reviewed  the  patient  records  at  his 
medical  facility  for  the  1-year  period 
from  July  1, 1993,  to  June  30. 1994 
(Mallinckrodt  Institute  of  Radiology,  St. 
Louis,  Missouri).  E>r8.  Siegel  and 
Pollycove  concluded  that  no  common 
nuclear  medicine  practice,  be  it 
diagnostic,  therapeutic,  or  a 
combination  of  the  two,  results  in 
multiple  large  administrations  that 
would  be  likely  to  cause  the  5- 
millisievert  (0.5-rem)  dose  limit  to  be 
exceeded  because  of  multiple 
administrations  in  a  year. 

While  the  proposed  requirement  to 
maintain  a  recorid  of  the  dose  to  another 
individual  if  the  dose  is  likely  to  exceed 
1  millisievert  (0.1  rem)  has  been 
deleted,  a  recordkeeping  requirement 
with  a  reduced  impact  has  been  retained 
as  discussed  under  the  heading, 
"Discussion  of  Text  of  Final  Rule." 

Comment.  Several  commenters  said 
that  those  who  pay  for  health  care  will 
put  great  pressure  on  physicians  to 
optimize  calculations  to  reduce  in- 
patient days  and  to  justify  out-patient 
treatments. 

Response.  There  is  no  objection  to 
optimizing  calctilations  to  reduce  in- 
patient days  as  long  as  the  calculations 
are  realistic  and  the  5-millisievert  (0.5- 
rem)  limit  in  10  CFR  35.75  is  met. 
Regidatory  Guide  8.39,  "Release  of 
Patients  Administered  Radioactive 
Materids,"  describes  examples  of 
calculations  that  are  acceptable  to  the 
NRC 

Written  Instructioiis  To  Patients 

In  general,  there  was  little  objection  to 
providing  instructions  to  patients  on 
how  to  minimize  the  dose  to  others,  but 
there  was  significant  opposition  to  the 
proposed  requirement  that  the 
instructions  would  have  to  be  written. 

Comment.  One  commenter  said  that 
the  Statement  of  Considerations  for  the 
proposed  rule  was  in  error  in  stating 
that  the  existing  regulations  already 
required  that  the  instructions  to  patients 
be  written. 


Response.  The  commenter  is  correct 
The  Statement  of  Considerations  was  in 
error  on  that  point.  The  existing 
regulations  do  not  specify  that 
instructions  have  to  be  in  written  form. 

Comment.  A  niunber  of  commenters 
said  that  instructions  should  not  need  to 
be  written  and  that  oral  instructions 
should  be  permissible.  Some  of  these 
commenters  said  that  oral  instructions 
are  more  effective  and  that  how  the 
instructions  should  be  given  is  within 
the  province  of  the  doctor-patient 
relationship  and  that  the  NRC  and  its 
regulations  should  not  interfere  with 
that  relationship.  One  commenter  said 
that  the  physical  condition  of  the 
patient  could  lessen  the  patient's  ability 
to  follow  the  instructions.  Another 
commenter  said  that  the  standard 
written  instructions  require  too  much 
time  explaining  how  each  patient  varied 
from  the  standard  instruction  sheet. 
However,  one  Agreement  State  and  a 
major  health  maintenance  organization 
strongly  supported  the  requirement  that 
the  instructions  be  written. 

Response.  The  NRC  believes  that 
providing  written  instructions  has  a 
significant  value  because  often  patients 
will  not  remember  all  of  the  instructions 
given  orally.  In  addition,  written 
instructions  can  be  read  by  other  family 
members  or  care-givers.  The 
requirement  to  provide  the  instructions 
in  written  form  was  also  supported  by 
the  ACMUI. 

This  regulation  allows  the  licensee  to 
determine  the  form  of  the  written 
instructions.  The  NRC  believes  that  for 
the  majority  of  releases  requiring 
written  instructions,  the  written 
instructions  can  be  prepared  in  a 
generic  form.  For  example,  the  Society 
of  Nuclear  Medicine  has  prepared  a 
brief  pamphlet,  "Guidelines  for  Patients 
Receiving  Radioiodine  Treatment," 
which  can  be  given  to  patients  at 
nominal  cost  (less  than  $1  per  patient). 
However,  oral  instructions  may  also  be 
provided  in  all  cases. 

Comment.  Several  commenters  said 
that  dictating  to  a  physician  how  and 
what  he  or  she  must  tell  a  patient  is  not 
the  purview,  mandate,  or  competence  of 
the  NRC  and  interferes  with  an  essential 
part  of  medical  practice,  which  is 
communication  between  physician  and 
patient. 

Response.  In  a  policy  statement 
pubUshed  on  February  9, 1979  (44  FR 
8242),  entitled  "Regulation  of  the 
Medical  Uses  of  Radioisotopes; 
Statement  of  General  Policy,"  the  NRC 
made  three  specific  statements.  The 
third  statement  of  the  policy  is  "The 
NRC  will  minimize  intrusion  into 
medical  judgments  a%cting  patients 
and  into  other  areas  traditionally 


considered  to  be  a  pari  of  the  practice 
of  medicine."  The  final  rule  is 
consistent  with  this  statement  because  it 
does  not  dictate  the  choice  of  medical 
treatment  or  diagnosis,  does  not  specify 
the  details  of  what  the  physician  must 
say  or  must  include  in  the  contents  of 
the  written  instructions,  and  is  directed 
at  minimizing  the  risk  to  the  patient's 
family  who  have  no  doctor-patient 
relations  to  the  prescribing  or 
administering  personnel.  However, 
Regulatory  Guide  8.39.  'Release  of 
Patients  Administered  Radioactive 
Materials,"  recommends  contents  of  the 
written  instructions. 

Further  discussion  of  the  1979 
Medical  Policy  Statement  is  presented 
under  the  heading,  "Vm.  Consistency 
with  1979  Medical  Policy  Statement." 

Comment.  Several  commenters  asked 
whether  written  instructions  were 
appropriate  if  the  patient  was  blind, 
illiterate,  or  did  not  read  English. 
Another  commenter  said  that  the 
instructions  should  be  both  written  and 
oral  and  should  be  in  the  primary 
language  of  the  patient. 

Response.  The  NRC  believes  that 
written  instructions  are  useful  and 
should  be  required.  If  the  patient  is 
blind,  illiterate,  or  does  not  read 
English,  it  is  likely  that  someone  else 
will  be  able  to  read  the  instructions  for 
the  patient.  NRC  considers  it  too  much 
of  a  burden  to  require  that  the 
instructions  be  given  in  the  primary 
language  of  the  patient,  although  the 
regulations  do  not  preclude  foreign 
language  written  instructions  if  the 
licensee  chooses  to  provide  them.  In 
most  situations,  it  will  be  possible  to 
find  someone  who  can  translate  for  the 
patient  if  necessary.  The  requirement 
that  written  instructions  be^ven  to  the 
patient  does  not  preclude  additional 
oral  instructions. 

Comment.  Several  commenters  asked 
how  the  NRC  would  enforce 
implementation  of  the  instructions 
given  to  the  patient.  Another  commenter 
asked  how  the  licensee  could  verify  that 
the  instructions  are  followed.  Another 
commenter  said  that  a  sizable  fraction  of 
patients  may  not  follow  radiation  safety 
instructions  to  protect  spouses  and  may 
be  even  less  careful  about  protecting 
total  strangers.  This  commenter  also 
asked  whether  it  is  reasonable  to  expect 
that  released  patients  will  alter  their 
behavior  and  limit  their  activities  for  the 
protecticm  of  others. 

Response.  The  NRC  does  not  intend  to 
enforce  patient  compUance  with  the 
instructions  nor  is  it  the  licensee's 
responsibility.  However,  it  is  the 
respcHUibility  of  licensees  to  provide 
instructions  to  the  patients.  Following 
the  instructions  is  normally  the 
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responsibility  of  the  patient.  However, 
American  medical  practice  routinely 
depends  on  patients  following 
instructions,  such  as  instructions  on 
when  and  how  to  take  medications. 

With  regard  to  compliance  with  the 
instructions,  siuveys  of  patients  and 
their  spouses,  as  discussed  in  the 
supporting  regulatory  analysis,  indicate 
that  most  will  attempt  to  follow  the 
instructions  faithfully,  especially  with 
regard  to  protecting  their  children, 
although  some  patients  and  their 
spouses  indicated  that  they  might  not 
keep  physically  distant  from  their 
spouse  for  prolonged  periods  of  time. 

Comment.  One  commenter  said  that 
instructions  shoiild  be  given  for  all 
administrations  of  radioactive  material, 
regardless  of  the  quantity  administered. 

Response.  The  NRC  does  not  agree.  In 
some  cases,  particularly  in  the  large 
niunber  of  diagnostic  administrations, 
the  potential  doses  are  so  small  that  the 
burden  of  requiring  instructions  cannot 
be  justified.  Under  the  final  rule,  if  the 
dose  to  any  individual  exposed  to  the 
patient  is  not  likely  to  exceed  1 
millisievert  (0.1  rem),  instructions  are 
not  required  but  the  physician  could 
give  any  instructions  that  he  or  she 
considers  desirable. 

Confinement  of  Patients 

Comment.  Two  commenters  said  that 
patients  cannot  be  confined  against  their 
wishes  and  that  the  rule  provides  no 
penalty  for  the  patient  who  leaves 
confinement  in  the  hospital  "against 
medical  advice."  Another  commenter 
said  that  the  rule  seems  to  require  that 
the  licensee  have  control  of  the  patient's 
activities  after  release. 

Response.  The  NRC  recognizes  that 
patients  cannot  be  held  against  their 
will.  The  rule  deals  with  the  conditions 
under  which  the  licensee  may  authorize 
release.  The  NRC  would  not  penaUze  a 
licensee  for  the  activities  of  the  patient 
after  release  or  if  the  patient  were  to 
leave  "against  medical  advice." 

Comment.  One  commenter  asked 
whether  a  patient  who  was  releasable 
but  was  still  hospitalized  for  other 
reasons  would  sUll  be  considered  under 
the  licensee's  control. 

Response.  Once  the  Ucensee  has 
authorized  the  release  of  the  patient, 
there  is  no  need  to  keep  the  patient 
under  licensee  control  for  radiation 
protection  purposes  if  the  patient 
remains  hospitalized  for  other  reasons. 
However,  good  health  physics  practice 
would  be  to  continue  to  make  efforts  to 
maintain  doses  to  people  at  the  facility 
as  low  as  is  reasonably  achievable. 

Comment.  Commenters  also  asked 
how  a  patient  can  be  confined  to  his  or 
her  house. 


Response.  These  commenters 
misimderstood  the  concept  of 
confinement.  As  explained  in  the 
Statement  of  Considerations  for  the 
proposed  rule  (59  FR  30724).  the  term 
"confinement"  no  longer  applies  to  the 
revision  to  10  CFR  35.75.  Instead,  the 
text  of  the  rule  uses  the  phrase  "ficensee 
control"  to  more  clearly  reflect  the 
NRC"s  intent. 

The  NRC  believes  that  there  is  a 
distinct  difference  between  a  patient 
being  under  Ucensee  control  in  a 
hospital  or  other  licensee  facility  (e.g.,  a 
hospice  or  nursing  home)  and  being  at 
home.  In  a  hospital  or  other  area  or 
address  of  use  listed  on  the  NRC  license, 
the  Ucensee  has  control  over  access  to 
the  patient  as  well  as  having  trained 
personnel  and  instnunentation  available 
for  making  radiation  measiuements  not 
typically  available  at  the  patient's  home. 
In  addition,  while  under  Ucensee 
control,  a  licensee  has  control  over  the 
dose  by  Umiting  the  amount  of  time  that 
individuals  are  in  close  proximity  to  the 
patient.  A  patient  who  goes  home  is 
released  from  licensee  control. 

Comment.  One  commenter  thought 
that  the  rule  should  define  the  term 
"release." 

Response.  The  term  "release  &t)m 
Ucensee  control,"  when  read  in  context, 
refers  to  radiation  protection 
considerations  and  is  sufficiently  clear 
that  there  is  no  need  to  define  the  term. 

Miscellaneous  Comments  on  the  Rule 

Comment.  Several  commenters  said 
that  the  rule  should  not  be  a  matter  of 
Agreement  State  compatibility  at  any 
level. 

Response.  The  NRC  does  not  agree. 
The  NRC  conducts  an  assessment  of 
each  proposed  requirement  or  rule  to 
determine  what  level  of  compatibility 
will  be  assigned  to  the  rule.  These  case- 
by-case  assessments  are  based,  for  the 
most  part,  on  protecting  public  health 
and  safety.  NRC  has  evaluated  the  final 
rule  and  assigned  compatibility 
designations  ranging  from  level  1  (fiill 
compatibility  required)  to  level  3 
(imiformity  not  required)  as  detailed 
later  in  this  Federal  Register  notice. 

Comment.  Several  commenters  said 
that  a  breast-feeding  infant  should  not 
be  considered  as  an  individual  exposed 
to  the  patient  for  the  purposes  of 
determining  whether  patient  release 
may  be  authorized.  These  commenters 
said  that  consideration  of  the  breast- 
feeding infant  should  be  under  the 
jxuisdiction  of  the  physician,  that  the 
issue  is  a  medical  issue  rather  than  a 
regulatory  issue,  and  that  the  NRC 
should  not  interfere  in  medical  issues. 

Response.  The  NRC  does  not  agree. 
The  NRC  has  a  responsibihty  to  protect 


the  public  health  and  safety,  and  that 
responsibihty  extends  to  all  individuals 
exposed  to  a  patient  administered 
Ucensed  radioactive  materials, 
including  breast-feeding  children.  When 
the  release  is  authorized,  it  is  based  on 
the  licensee's  determination  that  the 
total  effective  dose  equivalent  to  an 
individual  from  the  released  patient  is 
not  likely  to  exceed  5  millisieverts  (0.5 
rem).  The  dose  to  the  breast-feeding 
child  from  breast-feeding  is  a  criterion 
for  release  but  it  can  be  controlled  by 
giving  the  woman  guidance  on  the 
interruption  or  discontinuation  of 
breast-feeding,  as  reqiured  by  the  new 
10  CFR  35.75.  However,  the  release 
could  be  based  on  the  default  table  of 
release  activities  in  the  regulatory  guide 
or  a  patient-spedfic  calculation,  as 
required  by  the  new  10  CFR  35.75.  The 
issue  of  the  dose  to  the  breast-feeding 
child  is  discussed  in  NUREG-1492  and 
Regulatory  Guide  8.39,  "Release  of 
Patients  Administered  Radioactive 
Materials." 

Comment.  One  commenter  said  that 
the  proposed  rule  did  not  acauately 
represent  the  position  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes. 

Response.  A  review  of  the  transcript 
for  the  ACMUI  meeting  in  May  1992 
shows  that  the  Federal  Register  Notice 
provided  an  accurate  description  of  the 
ACMUI  position.  The  final  rule  was 
discussed  with  the  ACMUI  on  October 
18, 1995,  and  the  ACMUI,  in  general, 
supported  the  rule.  (For  ACKRJI's 
conunents  and  NRC's  responses,  see 
Section  V.  Coordination  with  the 
Advisory  Committee  on  Medical  Uses  of 
Isotopes.) 

Comment.  One  commenter  said  that 
its  facihty  treated  many  foreign  patients 
with  therapeutic  pharmaceuticals. 
These  patients  frequently  may  leave  the 
hospital  and  immediately  board  a  plane 
to  return  home.  Thus,  there  is  a  limit  to 
the  amount  of  control  that  a  licensee  has 
over  the  patient. 

Response.  "The  NRC  recognizes  that 
the  licensee  has  no  control  over  the 
patient  after  the  patient  has  been 
released.  The  quantities  for  release 
listed  in  Table  1  of  Regulatory  Guide 
8.39,  "Release  of  Patients  Administered 
Radioactive  Materials,"  were  calculated 
using  conservative  assumptions  (for 
example,  by  using  the  physical  half-Ufe 
of  the  radioactive  material  rather  than 
the  more  realistic  effective  half-Ufe). 
Thus,  the  NRC  considers  it  unlikely  that 
the  dose  to  an  individual  in  real 
circumstances  would  approach  5 
millisieverts  (0.5  rem). 

In  special  situations,  such  as  when  a 
released  patient  would  immediately 
board  an  airplane  and  would  therefore 
be  in  close  contact  with  one  or  more 
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individuals,  it  may  be  necessary  to  base 
the  release  on  a  more  realistic  case- 
specific  calculation.  Once  the  patient  is 
released,  the  responsibility  for  following 
the  instructions  is  entirely  the  patient's, 
not  the  licensee's. 

Comments  on  the  Draft  Regulatory 
Guide 

Comments  were  also  requested  on 
Draft  Regulatory  Guide,  DG-8015, 
"Release  of  Patients  Administered 
Radioactive  Materials,"  associated  with 
this  rulemaking.  Because  the  guide  is 
associated  with  the  rule,  the  comments 
received  on  the  draft  guide  are 
discussed  here.  Most  of  the  comments 
concerned  the  method  and  the 
assumptions  used  to  calculate  the  dose 
to  the  individual  likely  to  receive  the 
highest  dose. 

Comment.  Several  commenters  said 
that  the  calculational  methodology  in 
the  draft  guide  is  too  complex  and  that 
the  assimiptions  are  too  conservative. 
As  an  example,  several  commenters  said 
that  the  assxuned  24-hour  nonvoiding 
assimiption  used  in  calculating  doses  is 
too  conservative.  As  evidence  that  the 
calculations  are  too  conservative, 
several  commenters  said  that  the  doses 
measured  using  dosimeters  were  much 
lower  than  doses  calciilated  using  the 
models  in  the  draflguide. 

Response.  The  NRG  has  revised  the 
guide  to  use  a  phased  approach  for 
determining  when  release  can  be 
authorized.  While  the  calculations  can 
sometimes  be  complex,  the  results  of 
calculations  that  use  conservative 
assumptions  are  given  in  a  table  of 
release  quantities  in  Regulatory  Guide 
8.39,  "Release  of  Patients  Adn^nistered 
Radioactive  Materials."  Of  the  8  to  9 
million  administrations  performed 
annually,  in  all  except  about  10,000 
cases  (radioiodine  therapy  for  thyroid 
cancer),  release  can  be  authorized  based 
on  conservative  assumptions  and  using 
Table  1  with  no  calculational  effort  on 
the  part  of  the  licensee  and  no 
additional  recordkeeping  beyond  what 
is  already  required.  For  permanent 
implants,  the  guide  provides  dose  rates 
at  1  meter  from  the  patient  at  which 
release  may  be  authorized.  Thus,  fat 
implants,  there  would  be  no 
calculational  effort  needed.  In  addition, 
the  guide  provides  information  on 
iodine  therapy  for  thyroid  cancer  that 
can  be  used  for  determining  release 
based  on  retention  and  elimination. 
Tlus  additional  information  in  the  guide 
will  allow  the  licensee  to  perfionn  the 
calculation  with  relatively  little  eCfort. 

With  regard  to  the  comments  that  the 
methodology  is  too  conservative  and 
that  measured  values  are  lower  than 
calculated  by  the  methodology,  the 


methodology  in  the  table  giving  default 
release  quantities  is  intended  to  be 
conservative.  The  NRG  believes  it  is 
appropriate  and  prudent  to  be 
conservative  when  providing  generally 
applicable  release  quantities  that  may  be 
used  with  little  consideration  of  the 
specific  details  of  a  particular  patient's 
release.  A  review  of  published 
information,  as  described  in  the 
regulatory  analysis,  NlJREG-1492, 
"Regulatory  Aiialysis  on  Criteria  for  the 
Release  of  Patients  Administered 
Radioactive  Material"  (1997),  finds  that 
measured  doses  are  generally  well 
below  those  predictml  by  the 
methodology  used  to  calculate  the  table 
of  de&ult  release  quantities.  Thus,  the 
default  release  quantities  are 
conservative  as  the  NRG  intended. 
However,  the  licensee  is  given  the 
option  of  using  oase-specific 
calculations  that  may  be  less 
conservative. 

Nevertheless,  the  NRC  agrees  that  the 
assumption  used  in  the  draft  guide  of 
24-hour  nonvoiding  in  the  thyroid 
cancer  example  was  overly 
conservative.  The  revised  example  uses 
an  excretion  half-life  of  8  hours  as 
recommended  by  the  ICRP  in  IGRP 
Publication  53,  "Radiation  Dose  to 
Patients  firom  Radiopharmaceuticals."  > 

Comment  One  commenter  said  that 
the  occupancy  factor  (generally  assumed 
to  be  0.25  at  1  meter)  shovild  not  be  left 
to  the  discretion  of  the  licensee  because 
low  occupancy  factors  could  easily  be 
justified  by  providing  strict  safety 
instructions  without  any  verificatitm 
that  the  instructions  will  be  followed. 
Another  commenter  liked  the  flexibility 
provided  by  being  able  to  adjiist  the 
occupancy  factor,  but  wanted  to  know  if 
other  considerations  are  allowed  and  if 
it  is  acceptable  to  use  values  lower  than 
0.125. 

Response.  Draft  Regulatory  Guide  8.39 
discussed  situations  in  which  it  might 
be  permissible  to  lower  the  occupancy 
factor  from  0.25  to  0.125,  but  did  not 
recommend  occupancy  fiictors  less  than 
0.125.  Occupancy  factors  less  than  0.125 
may  be  difBcult  to  justify  becaxise  it  is 
generally  not  realistic  to  assimie  that  the 
patient  can  avoid  all  contact  with 
others.  However,  lower  values  for  the 
occupancy  factor  are  not  prohibited  by 
the  regidation,  but  they  must  be  justified 
in  the  record  of  the  calculation,  as  the 
record  will  be  subject  to  inspection. 

Comment.  Several  commenters  said 
that  the  iodine-131  retention  fraction  of 
0.3  used  in  the  draft  guide  for  treatment 


>  International  CommiMion  on  Radiological 
Protaction  (lOtP),  "Radiation  Dot*  to  PttianU  from 
Radiopharmaowticala,"  ICRP  Publication  No.  S3 
(Match  1987).  Available  for  lale  from  Pergamon 
Preaa.  Inc..  Elmaford.  NY  10523. 


of  thyroid  cancer  is  too  large  and  that 
the  correct  value  should  be  0.05  or  less. 
Another  commenter  said  that  the 
biological  half-life  of  extrathyroidal 
iodine  should  be  0.5  day  for  both  the 
euthyroid  and  hypothyroid  condition. 
One  onnmenter  said  that  the  biological 
half-lives  from  ICRP  Publication  No.  53 
should  be  used  for  thyroid  cancer. 

Response.  The  NRG  agrees  that  the 
commenters  raised  valid  points.  In 
Regulatory  Guide  8.39,  the  iodine 
retention  fraction  for  thyroid  cancer  was 
changed  to  0.05.  The  biological  half-life 
for  the  extrathyroidal  fiaction  was 
changed  to  0.33  day.  In  addition,  the 
biological  half-Uves  from  ICRP 
Publication  No.  53  were  used  for  the 
thyroid  cancer  case. 

Conmieflt.  One  commenter  said  the 
table  of  release  quantities  in  the  draft 
guide  should  be  expanded  to  include 
beta  emitters  such  as  strontiimi-89  and 
pho8phorous-32.  Another  commenter 
said  that  the  table  should  be  expanded 
to  include  chromium-51,  selenium-75, 
yttrium-90,  tin-117m.  and  iridium-192. 

Response.  Values  for  the  beta  emittos 
strontium-89  and  phosphorous-32  have 
been  added  to  the  table  of  release 
quantities  in  Regulatory  Guide  8.39.  The 
table  of  release  quantities  was  also 
expanded  to  add  values  for  chromium- 
51,  selenium-75.  yttrium-90,  tin-117m, 
and  iridium-192. 

Comment.  The  table  of  release 
quantities  in  the  draft  regulatory  guide 
should  be  expanded  to  include 
accelerator-produced  radioactive 
materials  as  an  aid  to  Agreement  States. 

Response.  Several  accelerator- 
produced  materials  were  added  to 
Regulatory  Guide  8.39  as  an  aid  to  the 
States  and  to  medical  facilities.  The 
NRC  has  no  regulatory  authority  over 
the  release  of  patients  administered 
accelerator-produced  materials  and 
would  not  inspect  the  release  of  patients 
administered  accelerator-produced 
materials. 

Comment.  One  commenter  said  that 
the  regulatory  guide  should  have  a  table 
of  release  quantities  based  on  biological 
half-life  ratiier  than  only  the  physiol 
half-life. 

Response.  Regulatory  Guide  8.39  now 
provides  more  information  on  release 
quantities  for  iodine-131  based  on 
biological  half-lives. 

Comment.  One  commenter  said  that 
the  factor  of  10  ~'  used  in  the  draft 
guide  to  estimate  internal  dose  is  not 
well  supported  for  nonoccupational 
exposures.  Another  commenter  said  that 
the  calculation  of  dose  to  individuals 
exposed  to  the  patient  ignores  the 
potential  of  radiation  dose  from  the 
excretion  of  radioactive  material  from 
the  patient,  and  this  could  present  a 
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significant  radiological  hazard  to  Camily 
men^wrs. 

Response.  It  is  true  that  there  is  not 
a  great  deal  of  information  on  the  use  of 
the  {actor  in  nonoccupational  settings, 
but  measurements  (described  in 
NUREG-1492)  have  been  made  in 
which  iodine  uptake  was  measured  in 
people  exposed  to  a  patient.  These  data 
suggest  that  the  fractional  upttike  of  the 
administered  activity  will  be  on  the 
order  of  10~^  Since  iodine  is  among  the 
most  soluble  and  volatile 
radiopharmaceuticals,  it  can  be 
expected  that  the  transfer  to  others  of 
less  soluble  and  less  volatile 
radiopharmaceuticals  would  be  less 
than  that  of  iodine. 

In  addition,  the  NCRP  recently 
concluded  that,  for  individuals  exposed 
to  radionuclide  therapy  patients,  the 
risks  of  external  irradiation  and 
potential  contamination  are  minor  from 
a  public  health  viewpoint;  therefore  a 
significant  intake  from  a  contamination 
incident  is  very  unlikely.^ 

Comment.  A  medical  organization 
commented  that  the  draft  guide  is  not 
complete  and  does  not  provide 
sufficient  comprehensive  examples  to 
assist  licensees  in  complying  with  the 
rule. 

Response.  The  NRC  has  expanded  the 
guide  to  include  information  and  further 
examples  on  the  biological  elimination 
of  iodine-131  and  on  when  guidance  on 
the  interruption  or  discontinuation  of 
breast-feeding  should  be  given. 
Expanded  examples  are  now  given  in 
Regulatory  Guide  8.39,  "Release  of 
Patients  Administered  Radioactive 
Materials."  The  example  on  thyroid 
cancer  was  revised  to  include  more 
realistic  assumptions,  and  an  additional 
example  on  hyperthyroidism  was 
added.  The  NRC  believes  that  the 
examples  provided  illustrate  the 
techniques  sufficient  to  perform  the 
whole  range  of  potential  calculations. 
Comment.  One  commenter  said  that 
the  draft  regulatory  gmde  did  not 
provide  enough  information  on  when 
and  for  how  long  breast-feeding  of 
infants  should  be  interrupted. 

Response.  Regulatory  Guide  8.39  has 
been  greatly  expanded  with  respect  to 
information  on  the  breast-feeding  child, 
including  a  table  on  recommendations 
for  the  interruption  or  discontinuation 
of  breast-feeding  for  specific 
radiopharmaceuticals. 

Comment.  One  conunenter  said  that 
the  sample  instructions  in  the  draft 
guide  concerning  implants  should 
include  a  picture  of  an  implant  seed. 
Response.  The  sample  instructions 
were  not  expanded  to  include  this 
because  of  graphics  limitations,  but 
licensees  may  add  photos  if  desired 


Commmtt.  Several  commenters  asked 
whether  multiple  individual 
calculations  have  to  be  done  or  if  a 
generally  applicable  calculation  could 
be  done  once  and  used  for  many 
patients. 

Response.  The  NRC  believes  that 
there  may  be  some  situations  for  which 
a  case-specific  calculation  could  be 
done  for  a  class  of  patients.  The  record 
for  a  particular  patient's  release  could 
then  reference  the  calculation  done  for 
the  class  of  patients.  However, 
depending  on  a  patient's  individual 
status  (e.g.,  lower  occupancy  factor), 
there  may  be  cases  when  the  calculation 
will  be  done  for  a  specific  individual. 
Comment.  One  commenter  said  that 
the  discussion  on  radiolabeled 
antibodies  in  the  draft  guide  was  wrong 
because  antibodies  labeled  with  iodine- 
131  will  be  deiodinated  in  the  body  and 
the  iodine  will  behave  like  other  iodine. 
None  of  the  radiolabeled  antibodies  now 
being  developed  or  planned  for  the 
future  should  have  an  internal  dose 
hazard  for thegeneral  public. 

Response.  The  NRC  agrees  with  this 
Comment.  Statements  in  Regulatory 
Guide  8.39  are  now  modified. 

Comments  on  the  Draft  Regulatory 
Analysis  (Draft  NUKEG-1492) 

Comment.  One  commenter  said  that 
the  value  of  a  person-rem  should  be  $40 
rather  than  $1,000  as  used  in  the  draft 
regulatory  analysis  for  the  purpose  of 
evaluatii^  the  costs  and  benefits  of  the 
rule.  The  commenter  dted  a  1993 
Health  Physics  Society  position  paper  as 
a  reason  that  the  value  ^ould  be  $40 
per  person-rem. 

Response.  The  Commission  recently 
adopted  a  value  of  $2,000  per  person- 
rem  as  explained  in  Revision  2  of 
NUREG/BR-0058,  "Regulatory  Analysis 
Guidelines  of  the  U.S.  Nuclear 
Regulatory  Conunission  (November 
1995)."  Section  4.3.3,  "Evaluation  of 
Values  and  Impacts."  (Single  copies  of 
NUREG/BR-0058  are  available  as 
indicated  in  the  AO0RE88E8  heading.) 
The  draft  regulatory  analysis,  which  was 
prepared  utilizing  $1,000  per  person- 
rem,  employed  a  simple  computational 
model  using  the  physical  half-life  only 
of  radiopharmaceuticals.  The  regulatory 
analysis  has  been  revised  to  include  use 
of  $2,000  per  person-rem.  as  well  as  a 
more  realistic  dose  model  based  on 
biological  retention  and  elimination  of 
the  radioj^armaceuticals.  The  more 
realistic  model  vrith  a  value  of  $2,000 
continues  to  demonstrate  the  cost- 
effectiveness  of  the  dose-based  limit. 
Specifically,  the  savings  in  hospital 
costs  imder  the  earlier  release  time 
allowed  are  estimated  at  $14  million. 
whereas  the  collective  dose  of  2.740 


person-rem  (at  a  value  of  $2,000  per 
person-rem)  corresponds  to  a  cost  of 
about  $5  million. 

NUREG-1492  contains  a  detailed 
discussion  of  the  model  and  the  benefits 
and  impacts  of  the  dose-based  limit. 
Single  copies  of  the  final  regulatory 
analysis  are  available  as  indicated  in  the 
ADDRESSES  heading. 

Comment.  One  commenter  said  that 
the  benefits  of  the  rule  were 
overestimated  because  the  length  of 
time  that  a  thyroid  patient  would  have 
to  remain  in  the  hospital  was 
overestimated  and  the  cost  of  a  hospital 
room  was  overestimated,  being  $450  per 
day  rather  than  $1,000  per  day  as 
assumed  in  the  draft  regulatory  analysis. 

Response.  The  commenter  is  correct 
that  the  benefits  of  the  rule  were 
overestimated.  The  estimates  in  the 
draft  regulatory  analysis  of  days  of 
hospita&zation  required  did  not  include 
biological  elimination  of  the  radioactive 
material;  only  radioactive  decay  was 
considered.  As  a  consequence,  the  draft 
regulatory  analysis,  in  some  .cases, 
overestimated  the  time  that  patients 
would  need  to  be  retained  under 
licensee  control,  and  therefore  the  costs 
of  patient  retention  were  too  high.  The 
final  regulatory  analysis  corrects  the 
estimates. 

The  NRC  believes  that  the  current  cost 
of  $1,000  per  day  for  a  hospital  room  is 
not  an  overestimate.  Under  10  CFR 
35.315(a)(1),  licensees  are  required  to 
provide  a  private  room  with  a  private 
sanitary  facility  for  each  patient 
receiving  radiopharmaceutical  therapy 
and  hospitalized  for  compliance  with  10 
CFR  35.75.  Considering  this  NRC 
requirement  and  the  recent  reference 
cited  in  the  final  regulatory  analysis  on 
the  cost  of  hospitalization,  $1,000  per 
day  for  a  hospital  room  is  a  reasonable 
estimate. 

Comment.  One  commenter  said  that 
the  description  of  the  measured  doses 
received  by  femily  members  was  not 
consistent  with  the  reference  dted. 

Response.  The  commenter  is  correct. 
An  incorrect  reference  was  given.  The 
final  regulatory  analysis  provides  the 
correct  reference. 

IV.  Coordination  With  NRC  Agreement 
SUtes 

Hie  NRC  staff  discussed  the  statiis  of 
this  rulemaking  effort  at  two  public 
meetings:  The  Agreement  State 
Managers  Woricshop  held  on  July  12-14. 
1994.  and  at  the  All  Agreement  States 
Meeting  held  on  October  24-25, 1994. 
The  Agreement  States  expressed  no 
objections  to  the  approach  in  this  rule. 
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V.  Coordinatkm  With  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 

The  Advisory  Committee  on  Medical 
Uses  of  Isotopes  (ACMUI)  is  an  advisory 
body  establi^ed  to  advise  the  NRG  staff 
on  matters  that  involve  the 
administration  of  radioactive  material 
and  radiation  from  radioactive  material. 
The  NRG  staff  presented  a  summary  of 
the  comments  on  the  proposed  rule  to 
the  ACMUI  during  a  public  meeting 
held  in  Rockville,  Maryland,  on 
November  17  and  18, 1994. 

Drafts  of  the  final  rule  and  regulatory 
guide  were  discussed  with  ACMUI  in 
Rockville,  Maryland,  on  October  18  and 
19, 1995.  The  ACMUI  supported  the 
approach  in  this  rule  but  suggested 
some  clarifying  changes.  The  NRG  staff 
made  all  but  one  of  the  suggested 
changes.  The  ACMUI  suggested  using 
the  term  "rationale"  instead  of 
"consequences"  in  the  requirement 
imder  the  revised  10  CFR  35.75(b),  to 
provide  "guidance  on  the  interruption 
or  discontinuation  of  breast-feeding,  and 
information  on  the  consequences  of 
failure  to  follow  the  guidance"  for  cases 
where  failure  to  follow  the  instructions 
could  residt  in  a  dose  to  the  infant 
exceeding  1  millisievert  (0.1  rem).  Since 
most  of  the  administrations  that  would 
be  affected  by  this  requirement  are 
technetium-99m  administrations,  the 
ACMUI  suggested  the  change  because 
there  was  concern  that  the 
consequences  of  low  doses  of  radiation 
cannot  always  be  explained  to  the 
patient  without  causing  unjustified 
alarm.  Also,  there  was  concern  that 
physicians  cannot  explain  with 
certainty  the  effects  of  low  doses  of 
radiation,  such  as  would  be  caused  by 
diagnostic  administrations  of 
technetium-99m.  The  staff  did  not 
change  the  rule  in  response  to  the 
ACMUI  comment.  The  requirement  to 
provide  information  on  the 
consequences  is  included  primarily  to 
protect  the  breast-feeding  infant  from 
therapeutic  administrations  of 
radioiodine,  which  could  cause  serious 
thyroid  damage.  Regulatory  Guide  8.39 
will  contain  guidance  on  the  types  of 
information,  including  expected 
consequences,  to  be  provided  to  patients 
to  meet  this  requirement.  Transcripts  of 
the  meetings  have  been  placed  in  and 
are  available  for  examination  at  the  NRG 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 

VI.  Discussion  of  Text  of  Final  Rule 

This  section  simunarizes  the  final 
rule.  The  NRG  is  amending  10  CFR 
20.1301(a)(1)  to  state  specifically  that 
the  dose  to  individual  members  of  the 
public  from  a  licensed  operation  does 


not  include  doses  received  by 
individuals  exposed  to  patients  who 
were  released  by  the  licensed  operation 
under  the  provisions  of  10  CFR  35.75. 
This  is  not  a  substantive  change.  It  is  a 
clarifying  change  to  make  clear  that  the 
Commission's  policy  is  that  patient 
release  is  governed  by  10  CFR  35.75,  not 
10  CFR  20.1301. 

For  the  sake  of  consistency  and 
clarity,  the  same  words  are  used  in 
§20.1002,  "Scope";  in  §20.1003, 
"Definitions"  (in  the  definitions  of  both 
public  dose  and  occupational  dose);  and 
in  §  20.1301,  "Dose  limits  for  individual 
members  of  the  public."  Also  for 
consistency  and  clarity,  the  exclusion  of 
dose  fit>m  backgroimd  radiation  and 
from  voluntary  participation  in  medical 
research  programs  that  are  now 
included  in  §§  20.1002  and  20.1003  are 
added  to  §  20.1301(a).  In  addition,  the 
definition  of  "member  of  the  pubUc,"  as 
published  in  60  FR  36038  on  July  13, 
1995,  is  revised  by  removing  the 
footnote  which  read,  "Except  as 
delineated  in  other  parts  of  10  CFR 
Chapter  1."  With  the  publication  of  this 
rule  that  footnote  is  no  longer  needed. 

The  NRG  is  amending  10  CFR 
20.1301(a)(2)  to  state  specifically  that 
the  limit  on  dose  in  imrestricted  areas 
does  not  include  dose  contributions 
from  individuals  administered 
radioactive  material  and  released  in 
accordance  with  10  CFR  35.75.  The 
purpose  of  this  change  is  to  clarify  that 
after  a  patient  has  been  released  under 
10  CFR  35.75,  licensees  are  no  longer 
required  to  control  radiation  irom  the 
patient.  The  regulation  uses  the  term 
"individual"  to  refer  to  the  individual  to 
whom  the  radioactive  material  has  been 
administered  rather  than  "patient"  to 
clarify  that  the  regulation  refers  to 
anyone  receiving  a  medical 
administration.  

The  NRG  is  amending  10  CFR 
20.1903(b)  to  use  the  term  "licensee 
control"  rather  than  "confinement" 
because  the  latter  term  no  longer  appUes 
to  10  CFR  35.75.  The  conforming  diange 
is  necessary  since  the  term  "licensee 
control"  more  clearly  reflects  the  NRG's 
intent  in  10  CFR  35.75. 

The  NRG  is  adopting  a  new  10  CFR 
35.75(a)  to  change  the  patient  release 
criteria  bom  30  millicuries  of  activity  in 
a  patient  or  a  dose  rate  of  5  millirems 
per  hour  at  1  meter  from  a  patient  to  a 
dose  limit  of  5  millisieverts  (Q.5  rem) 
total  effective  dose  equivalent  to  an 
individual  from  exposure  to  a  released 
patient.  (The  dose  from  the  radionuclide 
involved  is  taken  to  be  the  dose  to  total 
decay.)  A  dose-based  limit  provides  a 
single  limit  that  can  be  used  to  provide 
an  equivalent  level  of  protection  bom 
risks  from  all  radionucUdes.  Also,  the 


changes  are  supported  by  the 
recommendations  of  the  ICRP  and  NCRP 
that  an  individual  can  receive  an  annual 
dose  up  to  5  millisieverts  (0.5  rem)  in 
temporary  situations  where  ^exposure  to 
radiation  is  not  expected  to  result  in 
annual  doses  above  1  millisievert  (0.1 
rem)  for  many  years.  Usually,  the  only 
individuals  likely  to  exceed  a  dose  of  1 
millisievert  (0.1  rem)  will  be  those  who 
are  aware  of  the  patient's  condition  such 
as  the  primary  care-giver,  a  family 
member,  or  any  other  individual  who 
spends  significant  time  close  to  the 
patient. 

This  dose-based  rule  would,  in  some 
instances,  permit  the  release  of  patients 
with  activities  greater  than  currently 
allowed.  This  is  especially  true  when 
case-specific  factors  are  evaluated  to 
more  accurately  assess  the  dose  to  other 
individuals.  The  individuals  exposed  to 
the  patient  coiUd  receive  higher  doses 
than  if  the  patient  had  been  hospitaUzed 
longer.  These  higher  doses  are  balanced 
by  shorter  hospital  stays  and  thus  lower 
health  care  costs.  In  addition,  shorter 
hospital  stays  may  provide  emotional 
benefits  to  patients  and  their  families. 
Allowing  earUer  reunion  of  families  can 
improve  the  patient's  state  of  mind, 
which  in  itself  may  improve  the 
outcome  of  the  treatment  and  lead  to  the 
delivery  of  more  effective  health  care. 

The  release  criteria  in  10  CFR  35.75(a) 
could  prevent  a  woman  from  being 
released  because  of  the  potential 
transmission  of  radioactive  materials  in 
breast  milk.  The  dose  to  the  breast- 
feeding child  is  controlled  by  giving  the 
woman  guidance,  as  required  by  10  CFR 
35.75(b),  on  the  interruption  or 
discontinuation  of  breast-feeding  and 
information  on  the  consequences  of 
failure  to  follow  the  guidance.  The 
expectation  is  that  the  woman  would 
follow  the  instructions  and  would 
interrupt  or  discontinue  breast-feeding. 

Finafiy,  10  CFR  35.75(a)  includes  a 
footnote  to  inform  Ucensees  that  the 
NRG  has  made  available  guidance  on 
rule  implementation.  The  footnote  states 
that  Regulatory  Guide  8.39.  "Release  of 
Patients  Administered  Radioactive 
Material,"  contains  tables  of  activities 
not  likely  to  cause  doses  exceeding  5 
millisieverts  (0.5  rem)  and  describes 
methods  for  calculating  doses  to  other 
individuals. 

The  NRG  is  adopting  a  new  10  CFR 
35.75(b)  to  require  that  the  licensee 
provide  released  patients  writh 
instructions,  including  written 
instructions,  on  how  to  maintain  doses 
to  other  individuals  as  low  as  is 
reasonably  achievable  if  the  total 
effective  dose  equivalent  to  any 
individual  other  than  the  released 
patient  is  likely  to  exceed  1  milUsievert 
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(0.1  rem).  This  also  requires  giving 
instructions  to  a  woman  who  is  breast- 
feeding a  child  if  the  dose  to  the  child 
could  exceed  1  millisievert  (0.1  rem) 
assiuning  there  were  no  interruption  of 
breast-feeding.  The  instructions  must 
include  guidance  on  discontinuation  or 
the  interruption  period  for  breast- 
feeding and  the  consequences  of  failing 
to  follow  the  recommendation. 
Regulatory  Guide  8.39  contains  tables 
that  show  temporary  interruption 
periods  for  various 
radiopharmaceuticals  or 
discontinuation.  The  temporary 
interruption  periods  were  calculated 
based  on  the  determination  that  the 
dose  to  a  child  from  breast-feeding  is 
unlikely  to  exceed  1  milhsievert  (0.1 
rem).  However,  the  physician  may  use 
discretion  in  the  recommendation, 
increasing  or  decreasing  the  duration  of 
interruption  somewhat  depending  on 
the  woman's  concerns  about 
radioactivity  or  interruption  of  breast- 
feeding. 

The  purpose  of  describing  the 
consequences  is  so  that  women  will 
understand  that  breast-feeding  after  an 
administration  of  certain  radionuclides 
could  cause  harm  (e.g.,  iodine-131  could 
harm  the  child's  thyroid).  In  other  cases, 
the  guidance  could  simply  address 
avoidance  of  any  unnecessary  radiation 
exposure  to  the  child  from  breast- 
feeding. 

A  requirement  for  instructions  for 
certain  patients  was  already  contained 
in  10  CFR  35.315(a)(6)  and  35.415(a)(5). 
but  the  modified  requirement  for 
written  instructions  adds  approximately 
(a)  50,000  patients  per  year  who  are 
administered  iodine-131  for  the 
treatment  of  hyperthyroidism  and  (b) 
27,000  patients  per  year,  among  about  8 
milhon  administered 
radiopharmaceuticals,  who  may  be 
breast-feeding  to  whom  additional 
written  instructions  be  given.  The 
purpose  of  the  written  instructions  is  to 
maintain  doses  to  individuals  exposed 
to  patients  as  low  as  is  reasonably 
achievable.  The  instructions  may  be 
either  written  only  or  written  plus  oral. 
The  NRC  believes  that  written 
instructions  are  necessary  so  that  the 
patient  and  the  patient's  family  and 
friends  will  have  a  document  to  refer  to 
rather  than  having  to  rely  solely  on  the 
patient's  memory  and  imderstanding  of 
the  instructions. 

The  requirement  of  10  CFR  35.75(b), 
requiring  a  Ucensee  to  provide  guidance 
on  discontinuation  or  the  interruption 
period  for  breast-feeding  and  the 
consequences  of  failing  to  follow  the 
recommendation,  presumes  that  the 
licensee  will  make  appropriate  inquiry 
regarding  the  breast-feeding  status  of  the 


patient.  For  women  who  are  breast- 
feeding a  child  where  the  dose  to  the 
child  is  likely  to  exceed  1  millisievert 
(0.1  rem),  the  NRC  requires  that  the 
patient  be  provided  with  specific 
instructions,  as  described  in  10  CFR 
35.75(b).  There  is  no  specific 
requirement  to  maintain  a  record 
indicating  that  breast-feeding  status  was 
determined  prior  to  the  release  of  the 
patient. 

The  NRC  is  adopting  a  new  10  CFR 
35.75(c)  to  require  that  the  licensee 
maintain  a  record  of  the  basis  for 
authorizing  the  release  for  3  years  if  the 
calculation  of  the  total  effective  dose 
equivalent  to  other  individuals  uses  the 
retained  activity  rather  than  the  activity 
administered,  an  occupancy  factor  less 
than  0.25  at  1  meter,  the  biological  or 
effective  half-life  of  the  radionuclide,  or 
shielding  of  radiation  by  the  patient's 
tissue,  libus,  records  of  release  are 
required  when  the  default  assiunptions 
are  not  used  as  discussed  in  Regulatory 
Guide  8.39.  Measurements  made  in 
several  studies  indicate  that  the  default 
assumptions  should  generally 
overpredict  the  dose  even  when 
instructions  are  not  given  or  are  not 
strictly  followed.  If  a  licensee 
administers  an  activity  no  greater  than 
the  value  in  the  default  table  of  release 
quantities  provided  in  the  regulatory 
guide  as  the  basis  for  release,  no  record 
of  release  is  required. 

Licensees  are  already  required  by  10 
CFR  35.53  to  retain  records  of  the 
measurement  of  the  activity  of  each 
dosage  of  radioactive  material 
administered  to  a  patient;  these  records 
are  typically  maintained  in  a  patient 
dose  log.  In  addition,  10  CFR  35.32 
requires  licensees  to  retain  a  written 
directive  and  a  record  of  each 
administered  radiation  dose  or 
radiopharmaceutical  dosage  for 
therapeutic  administrations  and 
diagnostic  administrations  of  iodine-125 
or  iodine-131  sodium  iodide  greater 
than  30  microciuies.  These  records  can 
be  used  in  conjunction  with  Regulatory 
Guide  8.39  to  demonstrate  that  patient 
releases  meet  the  requirements  of  10 
CFR  35.75(a)  when  no  record  is  required 
by  10  CFR  35.75(c).  When  the  licensee 
determines  that  the  patient  must  be  held 
to  allow  the  reduction  of  radioactivity 
and  then  released,  the  licensee  will 
need  a  record  of  release  time  to 
demonstrate  that  the  release  criteria 
have  been  met.  A  Ucensee  may  use  any 
existing  record  to  establish  the  release 
time.  If  biological  eUmination  of 
radioiodine  is  a  basis  for  release  and  the 
licensee  uses  the  information  in 
Regulatory  Guide  8.39,  a  record  of  the 
thyroid  uptake  may  be  necessary  as  part 
of  the  basis  for  release  because  it  is  one 


of  the  nonstandard  conservative 
assumptions  listed  in  10  CFR  35.75(c). 
If  other  case-specific  factors  are  used  as 
the  basis  for  patient  release  that  are  in 
addition  to,  or  modify,  the  standard 
conservative  assumptions,  a  record  of 
the  basis  for  the  release,  including  the 
assumptions  used  for  the  calculations, 
must  ajso  be  maintained. 

This  recordkeeping  requirement  is  a 
modification  of  the  proposed  rule.  The 
proposed  rule  would  have  required  that 
a  record  be  maintained  of  the  basis  for 
the  patient's  release,  including  all 
calculations  performed,  if  the  total 
effective  dose  equivalent  to  any 
individual  other  than  the  released 
patient  is  likely  to  exceed  1  millisievert 
(0.1  rem)  in  a  year  from  a  single 
administration.  Under  the  proposed 
rule,  the  major  purpose  of  die  record 
was  to  provide  the  basis  for  limiting  the 
dose  to  5  milhsieverts  (0.5  rem)  to 
individuals  exposed  tQ«  patient  who 
may  receive  more  than  one 
administration  in  a  year.  Upon 
reconsideration,  basisd  on  pubUc 
comments  and  consultation  with  the 
ACMUI,  an  NRC  medical  consultant, 
and  the  NRC  Visiting  Medical  Fellow, 
the  NRC  has  decided  to  delete  this 
requirement.  A  review  of  medical 
treatment  practices  revealed  no  common 
practice  that  would  resiUt  in  doses 
exceeding  the  5  millisievert  (0.5  rem) 
limit  because  of  multiple 
administrations  in  the  same  year  to  the 
same  patient.  Without  the  need  to 
account  for  the  dose  from  multiple 
administrations,  maintaining  records  for 
the  many  tens  of  thousands  of  patients 
released  when  their  dose  to  an 
individual  is  likely  to  exceed  1 
millisievert  (0.1  millisievert)  becomes 
an  imnecessary  burden.  The 
requirement  to  retain  these  records  has 
therefore  been  deleted.  Each  patient 
release  is  to  be  treated  as  a  separate 
event,  and  licensee  knowledge  of 
previous  administrations  is 
unnecessary. 

The  NRC  is  also  adopting  a  new  10 
CFR  35.75(d)  to  require  that  the  licensee 
maintain  a  record  that  instructions  were 
provided  to  a  woman  who  is  breast- 
feeding a  child  if  the  administered 
activity  could  result  in  a  total  effective 
dose  equivalent  to  the  breast-feeding 
child  exceeding  5  millisieverts  (0.5  rem) 
if  the  woman  did  not  interrupt  or 
discontinue  breast-feeding.  Thus,  the 
NRC  is  requiring  records  for  certain 
radiopharmaceutical  administrations 
(e.g.,  therapeutic  administrations  of 
iodine-131).  The  activities  of 
radiopharmaceuticals  that  require  this 
record  are  described  in  Regulatory 
Guide  8.39. 


4132       Federal  Register  /  Vol.  62.  No.  19  /  Wednesday,  January  29,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  19  /  Wednesday.  January  29,  1997  /  Rules  and  Regulations 


4131 


Finally,  the  NRC  is  deleting  its 
requirements  on  written  instructions  in 
10  CFR  35.31S(a)(6)  and  35.415(a)(5) 
because  those  paragraphs  are  redimdant 
now  that  10  CFR  35.75  has  requirements 
for  instructions.  In  addition,  10  CFR 
35.415(a)  and  (a)(1)  are  reworded  to 
clarify  the  original  intent  of  the 
paragraphs,  which  was  to  limit  the  dose 
rate  at  1  meter  from  the  patient.  The 
ambiguity  was  introduced  when  part  20 
was  revised  and  a  conforming  change 
was  made  in  10  CFR  35.415.  The 
conforming  change  that  was  made  was 
not  fully  consistent  with  the  original 
intended  meaning  of  10  CFR  35.415(a) 
and  (a)(1). 

Vn.  Disposition  of  the  Petitions  fin- 
Rulemaking 

The  three  petitions  for  rulemaking 
submitted  by  Dr.  Marcus  (PRM-20-20), 
the  ACNM  (PRM-35-10  and  PRM-35- 
lOA).  and  the  AMA  (PRM-35-11) 
requested  that  the  NRC  amend  the 
revised  10  CFR  part  20  and  10  CFR  part 
35.  These  requests  and  their  disposition 
by  this  rulemaking  are  discussed  below.. 

The  requests  made  by  Dr.  Marcus  and 
their  disp>osition  mAy  be  summarized  as 
follows: 

(1)  Raise  the  radiation  dose  limit  in  10 
CFR  20.1301(a)  for  individuals  exposed 
to  radiation  from  patients  receiving 
radiopharmaceuticals  for  diagnosis  or 
therapy  from  1  miUisievert  (0.1  rem)  to 
5  millisieverts  (0.5  rem).  The  final  rule 
grants  this  request. 

(2)  Amend  10  CFR  35.75(a)(2)  to 
retain  the  1,110-megabecquerel  (30- 
millicurie)  limit  for  iodine-131,  but 
provide  an  activity  limit  for  other 
radionuclides  consistent  Mdth  the 
calculational  methodology  employed  in 
the  National  Council  on  Radiation 
Protection  and  Measurements  (NCRP) 
Report  No.  37,  "Precautions  in  the 
Management  of  Patients  Who  Have 
Received  Therapeutic  Amounts  of 
Radionuclides."  <  The  final  rule  does 
not  ccHitain  activity  limits,  but 
Regulatory  Guide  8.39  uses  a 
calculational  methodology  based  on 
NCRP  Report  No.  37  to  relate  the  dose 
to  the  quantity  of  activity  in  the  patient. 
Therefore,  the  wish  of  the  petitioner  to 
have  an  easy  method  to  determine  whan 
the  patient  may  be  released  is  granted  in 
RMulatory  Guide  8.39. 

(3)  Delete  10  CFR  20.1301(d),  which 
requires  licensees  to  comply  with 
provisions  of  the  Environmental 
Protection  Agency's  environmental 
regulations  in  40  CFR  part  190  in 
addition  to  complying  with  the 
requirements  of  10  CFR  part  20.  The 
EPA  regulations  referenced  in  10  CFR 
20.1301(d)  are  contained  in  40  CFR  part 
190.  which  deals  only  with  doses  and 


airborne  emissions  from  uranium  fuel 
cycle  faciUties.  Part  190  of  Title  40  of 
the  Code  of  Federal  Regulations  does 
not  apply  to  hospitals  or  to  the  release 
of  patients.  

Furthermore,  10  CFR  20.1301(d)  does 
not  incorporate  the  EPA's  Clean  Air  Act 
standards  in  40  CFR  part  61  that  applies 
to  hospitals.  The  NRC  is  separately 
pursuing  actions  with  the  EPA  to 
minimize  the  impact  of  dual  regulation 
imder  the  Clean  Air  Act  and  to  take 
agreed  upon  actions  that  will  lead  to 
EPA  recision  of  40  CFR  part  61  for  NRC 
and  Agreement  State  licensees.  Because 
the  reference  to  EPA  regulations  in  10 
CFR  20.1301(d)  has  nothing  to  do  with 
the  patient  release  issue,  and  therefore 
is  outside  the  scope  of  this  rulemaking, 
the  final  rule  denies  this  request. 

The  requests  made  by  the  ACNM  and 
their  disposition  may  be  summarized  as 
follows: 

(1)  Adopt  a  dose  limit  of  5 
millisieverts  (0.5  rem)  for  individuals 
exposed  to  patients  who  have  been 
administered  radiopharmaceuticals.  The 
final  rule  grants  this  request. 

(2)  Permit  licensees  to  authorize 
release  from  hospitalization  any  patient 
administered  a  radiopharmaceutical 
regardless  of  the  activity  in  the  patient 
by  defining  "confinement"  to  include 
not  only  confinement  in  a  hospital,  but 
also  confinement  in  a  private  residence. 
The  final  rule  denies  this  request  for  the 
reasons  described  in  the  discussion  on 
this  issue. 

Finally,  the  requests  made  by  the 
AMA  did  not  all  pertain  to  the  issue  of 
patient  release.  The  final  rule  grants  the 
request  pertaining  to  patient  release,  i.e., 
that  the  radiation  dose  limits  in  10  CFR 
20.1301  should  not  apply  to  individuals 
exposed  to  the  patient  and  that  the  dose 
liinit  to  the  individuals  should  be  5 
millisieverts  (0.5  rem).  The  request  to 
change  the  term  "hospitalized"  in  10 
CFR  35.310(a)  and  35.315(a)  to  the  term 
"confined"  was  denied  for  the  reasons 
discussed  above.  The  request  not  related 
to  the  subject  of  patient  release  (that  it 
should  be  clear  in  Part  20  that  Part  20 
does  not  limit  the  intentional  exposure 
of  patients  to  radiation  for  the  purpose 
of  medical  diagnosis  or  therapy)  was 
addressed  in  another  rulemaking, 
"Medical  Administration  of  Radiation 
and  Radioactive  Materials,"  which  was 
published  as  a  final  rule  on  September 
20. 1995  (60  FR  48623),  and  became 
efiiactive  on  October  20. 1995. 

Vm.  Consisteiicy  V/ifk  1879  Medical 
Policy  Statement 

On  February  9. 1979  (44  FR  8242),  the 
NRC  published  a  Statement  of  General 
Pohcy  on  the  Regulation  of  the  Medical 
Uses  of  Radioisotopes.  The  first 


statement  of  the  policy  reads  "The  NRC 
will  continue  to  regulate  the  medical 
uses  of  radioisotopes  as  necessary  to 
provide  for  the  radiation  safety  of 
workers  and  the  general  public."  The 
rule  is  consistent  with  this  statement 
because  its  purpose  is  to  provide  for  the 
safety  of  individual  members  of  the 
public  exposed  to  patients  administered 
radioactive  materials. 

The  second  statement  of  the  policy  is 
"The  NRC  will  regulate  the  radiation 
safety  of  patients  where  justified  by  the 
risk  to  patients  and  where  voluntary 
standards,  or  compUance  with  these 
standards,  are  inadequate."  This 
statement  is  not  relevant  to  the  rule 
because  the  rule  does  not  affect  the 
safety  of  patients  themselves.  The  rule 
instead  affects  the  safety  of  individuals 
exposed  to  patients. 

The  third  statement  of  the  poUcy 
reads  "The  NRC  will  minimize 
intrusion  into  medical  judgments 
affecting  patients  and  into  other  areas 
traditionally  considered  to  be  a  part  of 
the  practice  of  medicine."  The  rule  is 
consistent  with  this  statement  because  it 
places  no  requirements  on  the 
administration  of  radioactive  materials 
to  patients  and  because  the  release  of 
patients  administered  radioactive 
materials  has  long  been  considered  a 
matter  of  regulatory  concern  to  protect 
members  of  the  public  rather  than  solely 
a  matter  of  medical  iud^ent. 

Thus,  the  final  rme  is  considered  to 
be  consistent  with  the  1979  Medical 
Policy  Statement. 

K.  Issue  of  Compatibiiity  for 
Agreement  States 

The  NRC  considers  the  definitions 
contained  in  §  20.1003  and  the  text  in 
§  20.1301(a)  that  are  modified  by  this 
rulemaking  are  Division  1  levels  of 
compatibility.  The  definitions  and  text 
in  these  sections  must  be  the  same  for 
all  NRC  and  Agreement  State  Ucensees 
so  that  national  consistency  can  be 
maintained. 

Section  20.1002.  "Scope."  is  a 
Division  3  level  of  compatibihty 
because  this  section  by  nature  is  not  a 
regulatory  requirement  and  many  States 
are  prohibited  by  their  administrative 
procedures  act  from  including  such 
sections  in  their  rules.  The  scope 
section  is  a  general  statement  of  scope 
of  the  rule  and  does  not  contain  specific 
requirements  that  are  not  presented  in 
other  sections  of  part  20.  Rules  at  the 
Division  3  level  would  be  appropriate 
for  Agreement  States  to  adopt,  but  they 
do  not  require  any  degree  of  uniformity 
between  NRC  and  State  rules. 

Additionally,  §§  35.75(a)  and  (b)  are  a 
Division  2  level  of  compatibility 
because  the  patient  release  criteria 
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required  by  the  rule  are  the  minimum 
requirements  necessary  to  ensiu« 
adequate  protection  of  the  public  health 
and  safety.  The  Agreement  States  will 
be  allowed  to  establish  requirements 
that  are  more  stringent  than  the  NRC's 
requirements,  but  not  less  stringent.  The 
recordkeeping  requirements  in 
§§  35.75(c)  and  (d)  are  a  Division  3  level 
of  compatibility  because  uniformity  in 
recordkeeping  is  not  considered 
essential  for  this  rule. 

X.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
0MB. 

XI.  Finding  of  No  Significant 
Environmental  Impact  Availability 

The  NRC  has  determined  under  the 
National  Environmental  Policy  Act  of 
1969.  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  the  amendments 
are  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  environment,  and  therefore  an 
environmental  impact  statement  is  not 
reqiiired.  The  final  amendments  clarify 
the  pertinent  regulatory  language  to 
reflect  explicitly  the  relationship 
between  10  CFR  part  20  and  part  35 
with  respect  to  release  of  patients,  and 
the  amendments  revise  the  release 
criteria  for  patients  receiving  radioactive 
material  for  medical  use  from  an 
activity-based  standard  to  a  dose  basis. 
It  is  expected  that  there  will  be 
relatively  little  change  in  radiation  dose 
to  the  public  or  to  the  environment  as 
a  result  of  the  revised  regulation. 

The  final  environmental  assessment 
and  finding  of  no  significant  impact  on 
which  this  determination  is  based  is 
available  for  inspection  at  the  NRC 
Public  Dociunent  Room.  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  of  the  environmental 
assessment  and  the  finding  of  no 
significant  impact  are  available  as 
indicated  in  the  FOR  FURTHER 
INFORMATION  CONTACT  heading. 

Xn.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0010. 


The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  1 3  hours  per  licensee  per  year,' 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  on  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0010),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number. 

Xni.  Regulatory  Analjrsis 

The  NRC  has  prepared  a  final 
regulatory  anedysis  (NUREG-1492)  on 
this  regulation.  The  analysis  examines 
the  benefits  and  impacts  considered  by 
the  NRC.  The  NRC  has  received  public 
comments  regarding  the  draft  regulatory 
analysis  and  has  addressed  the 
comments  (see  Comments  on  the  Draft 
Regulatory  Analysis  in  Section  III. 
Public  Comments  on  the  Proposed 
Rule).  The  final  regulatory  analysis  is 
available  for  inspection  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
Single  copies  are  available  as  indicated 
in  the  ADDRESSES  heading. 

XIV.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  NRC  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  affects  medical  use  of 
byproduct  material  licensees.  The 
impact  of  the  final  rule  will  not  be 
significemt  because  the  final  rule 
baisically  represents  a  continuation  of 
ciurent  practice. 

XV.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109,  does  not 
apply  to  this  rule,  and  therefore,  that  a 
backfft  analysis  is  not  required  for  this 
rule,  because  these  amendments  do  not 
involve  any  provisions  that  impose 
backfits  as  defined  in  10  CFR 
50.109(a)(1). 


Lists  of  Subjects 
10  CFR  Part  20 

Byproduct  material,  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Special 
nuclear  material.  Source  material.  Waste 
treatment  and  disposal. 

10  CFR  Part  35 

Byproduct  material,  Criminal 
penalties.  Drugs,  Health  facilities. 
Health  professions,  Incorporation  by 
reference,  Medical  devices.  Nuclear 
materials.  Occupational  safety  and 
Lbalth,  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  20  and  35. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authoritjr:  Sees.  53, 63, 65. 81, 103, 104, 
161, 182, 186.  68  Stat  930,  933.  935,  936, 
937,  948.  953,  955,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952.  2953  (42  U.S.C.  2073, 
2093,  2095,  2111,  2133,  2134,  2201,  2232, 
2236,  %297f),  sees.  201,  as  amended,  202, 
206,  88  Stat.  1242,  as  amended,  1244,.1246 
(42  U.S.C.  5841,  5842,  5846). 

2.  Section  20.1002  is  revised  to  read 
as  follows: 

§20.1002    Scope. 

The  regulations  in  this  part  apply  to 
persons  licensed  by  the  Commission  to 
receive,  possess,  use.  transfer,  or 
dispose  of  byproduct,  soiut%,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  fiacility  under 
parts  30  through  35,  39,  40,  50,  60,  61, 
70,  or  72  of  this  chapter.  The  limits  in 
this  part  do  not  apply  to  doses  due  to 
background  radiation,  to  exposiue  of 
patients  to  radiation  for  the  purpose  of 
medical  diagnosis  or  therapy,  to 
exposure  from  individuals  administered 
radioactive  material  and  released  in 
accordance  with  §  35.75,  or  to  exposure 
from  voluntary  participation  in  medical 
research  programs. 

3.  In  §  20.1003,  the  footnote  to  the 
definition  of  member  of  the  public  is 
removed  and  the  definitions  of 
occupational  dose  and  public  dose  are 
revised  to  read  as  follows: 
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f2ai003    Definitions. 

*  •       •       *       • 

Occupational  dose  means  the  dose 
received  by  an  individual  in  the  course 
of  employment  in  which  the 
individual's  assigned  duties  involve 
exposure  to  radiation  or  to  radioactive 
material  from  licensed  and  unlicensed 
sources  of  radiation,  whether  in  the 
possession  of  the  licensee  or  other 
person.  Occupational  dose  does  not 
include  dose  received  from  background 
radiation,  torn  any  medical 
administration  the  individual  has 
received,  from  exposure  to  individuals 
administered  radioactive  material  and 
released  in  accordance  with  §  35.75, 
from  voluntary  participation  in  medical 
researrh  programs,  or  as  a  member  of 
the  piiblic. 

*  •        •        •        • 

Public  dose  means  the  dose  received 
by  a  member  of  the  public  from 
exposure  to  radiation  or  radioactive 
material  released  by  a  licensee,  or  to  any 
other  source  of  radiation  under  the 
control  of  a  licensee.  Public  dose  does 
not  include  occupational  dose  or  doses 
received  from  backgroimd  radiation, 
from  any  medical  administration  the 
individual  has  received,  from  exposiue 
to  individuals  administered  radioactive 
material  and  released  in  accordance 
with  §  35.75,  or  from  voluntary 
participation  in  medical  research 
programs. 

*  •        •        •        • 

4.  In  §  20.1301,  paragraph  (a)  is 
revised  to  read  as  follows: 

f2ai301    Dose  limits  for  Individual 
msfflbers  of  tite  pulHlc. 

(a)  Each  licensee  shall  conduct 
operations  so  that — 

(1)  The  total  effective  dose  equivalent 
to  individual  members  of  the  pubUc 
from  the  licensed  operation  does  not 
exceed  0.1  rem  (1  millisievert)  in  a  year, 
exclusive  of  the  dose  contributions  from 
background  radiation,  from  any  medical 
administration  the  individual  has 
received,  from  exposiue  to  individuals 
administered  radioactive  material  and 
released  in  accordance  with  §  35.75, 

■  from  voluntary  participation  in  medical 
research  programs,  and  from  the 
licensee's  disposal  of  radioactive 
material  into  sanitary  sewerage  in 
accordance  with  §  20.2003,  and 

(2)  The  dose  in  any  unrestricted  area 
from  external  sources,  exclusive  of  the 
dose  contributions  from  patients 
administered  radioactive  material  and 
released  in  accordance  with  §  35.75, 
does  not  exceed  0.002  rem  (0.02 
millisievert)  in  any  one  hour. 

5.  In  §  20.1903,  paragraph  (b)  is 
revised  to  read  as  follows: 


{20.1903    Exceptions  to  posting 
FSQuironients. 

(b)  Rooms  or  other  areas  in  hospitals 
that  are  occupied  by  patients  are  not 
required  to  be  posted  with  caution  signs 
pursuant  to  §  20.1902  provided  that  the 
patient  could  be  released  from  licensee 
control  pursuant  to  §  35.75  of  this 
chapter. 


PART  35-MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

6.  The  authority  citation  for  part  35 
continues  to  read  as  follows: 

Authority:  Sees.  81. 161, 182, 183, 68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232.  2233);  sec.  201,  88  SUt 
1242,  as  amended  (42  U.S.C  5841). 

7.  In  §  35.8,  paragraph  (b)  is  revised  to 
read  as  follows: 

$  35.8    Information  coHeetion 
requirements:  0MB  approval. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  pari  appear  in  §§  35.6,  35.12,  35.13. 
35.14.  35.20,  35.21,  35.22,  35.23,  35.29, 
35.13.  35.50,  35.51,  35.52,  35.53,  35.59, 
35.60,  35.61.  35.70.  35.75,  35.80,  35.92. 
35.204.  35.205,  35.310,  35.315,  35.404, 
35.406,  35.410,  35.415,  35.606.  35.610. 
35.615.  35.630,  35.632,  35.634,  35.636, 
35.641,  35.643,  35.645,  35.647,  35.980 
and  35.981. 


8.  Section  35.75  is  revised  to  readas 
follows: 

§35.75    Release  Of  Individuals  containing 
radlopharmeceuticats  or  permanent 
implants. 

(a)  The  licensee  may  authorize  the 
release  from  its  control  of  any 
individual  who  has  been  administered 
radiopharmaceuticals  or  permanent 
implants  containing  radioactive  material 
if  the  total  effective  dose  equivalent  to 
any  other  individual  &t>m  e}q>ostire  to 
the  released  individual  is  not  likely  to 
exceed  5  millisieverts  (0.5  rem).^ 

(b)  The  licensee  shall  provide  the 
released  individual  with  instructions, 
including  written  instructions,  on 
actions  recommended  to  maintain  doses 
to  other  individuals  as  low  as  is 
reasonably  achievable  if  the  total 
effective  dose  equivalent  to  any  other 
individual  is  likely  to  exceed  1 
millisievert  (0.1  rem).  If  the  doss  to  a 
breast-feeding  infant  or  child  could 


exceed  1  millisievert  (0.1  rem)  «mniining 
there  were  no  interruption  of  breast- 
feeding, the  instructions  shall  also 
include: 

(1)  Guidance  on  the  interruption  or 
discontinuation  vf  breast- feethng  and 

(2)  Information  on  the  consequences 
of  failure  to  follow  the  guidance. 

(c)  The  licensee  shall  maintain  a 
record  of  the  basis  for  authorizing  the 
release  of  an  individual,  for  3  years  after 
the  date  of  release,  if  the  total  effective 
dose  equivalent  is  calculated  by: 

(1)  Using  the  retained  activity  rather 
than  the  activity  administered, 

(2)  Using  an  occupancy  factor  less 
than  0.25  at  1  meter, 

(3)  Using  the  biological  or  effective 
half-life,  or 

(4)  Considering  the  shielding  by 
tissue. 

(d)  The  Ucensee  shall  maintain  a 
record,  for  3  years  after  the  date  of 
release,  that  instructions  were  provided 
to  a  breast-feeding  woman  if  the 
radiation  dose  to  the  infant  or  child 
from  continued  breast-feeding  could 
result  in  a  total  effective  dose  equivalent 
exceeding  5  millisieverts  (0.5  rem). 

S  35.31 5   (Amended] 

9.  In  §  35.315,  paragraph  (a)(6)  is 
removed  and  reserved. 

{35^15    Sefety  preceutions. 
(a)  •  •  • 
(6)  [Reserved] 


I  Ragulatory  Guide  a39.  "RsImm  of  Patient* 
Administered  Radioactive  Materials,"  describes 
methods  for  calculating  dotes  to  othv  individuals 
and  contains  tablet  of  activities  not  likely  to  cause 
doses  exceeding  5  millisieverts  (O.S  rem). 


10.  In  §  35.415,  the  introductory  text 
to  paragraph  (a)  and  paragraph  (a)(1)  are 
revised  and  paragraph  (a)(5)  is  removed. 

135.415   Sefety  preceutions. 

(a)  For  each  patient  or  human 
research  subject  receiving  implant 
therapy  and  not  released  frtim  Ucensee 
control  pursuant  to  §  35.75  qf  this  part, 
a  licensee  shall: 

(1)  Not  quarter  the  patient  or  the 
hiunan  research  subject  in  the  same 
room  as  an  individual  who  is  not 
receiving  radiation  therapy. 

Dated  at  Rockvllle,  Md.,  this  23rd  day  of 
January,  1997. 
For  the  Nuclear  Regulatoy  Commission. 

Secntaiy  of  the  Commission. 

(FR  Doc  97-2166  Filed  1-28-97;  8:45  am) 

BKAJNO  OOOC  7SM-01-P 
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DEPARTMENT  OF  TRANSPORTATION 

FWtoral  Aviation  Administration 

14CFR  Partis 

[Dodwt  No.  2S7B4;  AimlL  No.  13-281 
RiN210ft-AC63 

Inflation  Ad|u«tm«nt  of  Civil  Monotary 
PanatUos;  Corraction 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DCJT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  in 
the  Federal  Register  on  Deramber  20, 
1996.  (61  FR  67444).  That  final  rule 
imple"ients  the  Federal  Qvil  Penalties 
Inflation  Adjustment  Act  of  1990,  as 


amended  by  the  Debt  Collection 
Improvement  Act  of  1996. 
EFFECnVE  DATE:  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Redos,  (202)  267-7158. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

In  the  final  rule  docimient  (FR  Doc. 
96-32258)  published  in  the  Federal 
Register  on  December  20, 1996,  (61  FR 
67444),  the  chart  entitled.  Minimum 
and  Maximum  Civil  Penalties  Adjusted 
for  Inflation,  Effective  January  21, 1997. 
is  corrected  to  read  as  follows: 

List  of  Subjects  in  14  CFR  Part  13 

Administrative  practice  and 
procedure.  Air  transportation. 
Investigations,  Law  enforcement. 
Penalties. 


The  Amendments 

Accordingly,  14  CFR  part  13  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1»-INVESTIGATIVE  AND 
ENFORCEMENT  PROCEDURES 

1.  The  authority  citation  for  part  13  is 
revised  to  read  as  follows: 

Auttiority:  18  U.S.C.  6002;  28  U.S.C  2461 
(note);  49  U.S.C  106(g),  5121-5124, 40113- 
40114.  44103-44106, 44702-44703, 4470»- 
44710. 44713, 46101-46110, 46301-46316. 
46501-46502, 46504-48507, 47106, 47111, 
47122, 47306, 47531-47532. 

{13.306   [Amended] 

2.  In  §  13.305(d),  the  chart  is  revised 
to  read  as  follows: 


Minimum  and  Maximum  Civil  Penalties— Adjusted  for  Inflation.  Effective  January  21, 1997 


United  states  Code 
cXation 


49  U.S.C.  5123<a) 
(chwiged  1990). 

49  U.S.C.  46301(a)(1) 

(1968). 
49  U.S.C.  46301(a)(2) 

(changed  1987). 


49  U.S.C.  46301(a)(3)(A) 
(1974). 

49  U.S.C.  463(a)(3)(B) 
(1968). 


49  U.S.C.  46301(b) 

(1987). 
49  U.S.C.  46302  (1984) 


49  U.S.C.  46303  (1964) 


Civl  moneiary  penalty 
description 


Violations  of  hazardous  materials 
transportation  law  or  regulations. 

Violalions  of  FAA  statute  or  regula- 
tions t>y  a  person. 

Violalions  of  FAA  statute  or  regula- 
tions by  a  person  operating  an  air- 
craft for  the  transportation  of  pas- 
sengers   or    property    for    oonv 


Mtnimum 

penalty 

amount  as 

of 
1Q«3«6 


Violations  of  FAA  statute  or  regula- 
tions involving  the  transportation 
of  hazardous  materials  t>y  air. 

VMaUons  of  FAA  statute  or  regula- 
tions involving  the  registration  or 
recordation  under  chapter  441  of 
aircraft  not  used  to  provide  air 
transportatioa 

Tampering  with  a  smoke  alarm  de- 
vice. 

Knowingly  providkig  false  Infomta- 
tion  atxxx  alleged  violalions  in- 
volving ttie  special  aircraft  jurndto- 
tion  of  the  United  States. 

Carrying  a  concealed  daad^  or  dan- 
gerous vveapoa 


$250  per 
violation 
per  day 

N/A 

N/A 


N/A 
N/A 

N/A 
N/A 

N/A 


New  ad- 
lusted  min- 
imum perv 
atty 

amount 


Maximum  peralty 
amount  as  of  1(V26/96 


$250  per 
violation 
per  day 

N/A 

N/A 


N/A 
N/A 

N/A 
N/A 

N/A 


$25,000  per  violalion 
per  day. 

$1,000  per  violation  per 
day  or  per  IBghL 

$10,000  per  violation 
per  day  or  per  flight 


$10,000  per  violation 
per  day  or  per  IlighL 

$10,000  per  violation 
per  day  or  per  flight 


$2,000  per  violation  .. 
$10,000  per  violation 


New  adjusted  maximum 
pertalty  amount 


$10,000  per  violalion 


$27,500  per  violation 
per  day. 

$1.1X  per  violation  per 
day  or  per  flight 

$11,000  per  violation 
per  day  a  per  flight 


$11,000  per  violation 
per  day  or  per  flight 

$11,000  per  violation 
per  day  or  per  flight 


$2,200  per  violatiort. 
$11,000  per  violatioa 

$11,000  per  violatioa 


Issued  in  Washington.  DC  on  January  23. 
1997. 

OaoaldP.Byne. 

Assistant  Chief  Coantel. 
[PR  Doc  97-2244  Filed  1-28-97;  8:45  am] 
I  OOOC  4»t»-lS-M 


14CFRPart27 

[DoekM  No.  07-ASW-1;  Special  CondMon 
27-ASW-^ 

Spwial  CondHion:  McDonn«ll  Douglas 
HeHcoplw' SyslMns  Model  MO-600N 
iMHGopnr 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  special  omdition;  request 
for  comments. 


summary:  This  special  ctHidition  is 
issued  for  McDonnell  Douglas 
Helicopter  Systems  (MDHS)  Model  MD- 
600N  helicopter.  This  helicopter  wdll 
have  a  novel  or  unusual  design  feattire 
associated  with  the  Full  Authority 
Digital  Engine  Control  (PADEC).  The 
applicable  airworthiness  regulations  do 
not  contain  appropriate  safety  standards 
to  protect  systems  that  perform  critical 
functions  from  the  eSscts  of  high- 
intenUty  radiated  fields  (HIRF).  This 
special  condition  mntninf  additional 
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safety  standards  that  the  Administrator 
considers  necessary  to  ensure  that 
critical  functions  of  systems  will  be 
maintained  when  exposed  to  HIRF. 
DATES:  Effective  January  29, 1997. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  by  April  29, 
1997. 

ADDRESSES:  Consents  may  be  mailed 
in  duplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimsel,  Attn:  Rules 
Docket  No.  97-ASW-l,  Fort  Worth, 
Texas  76193-0007,  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Coimsel,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137.  Comments 
must  be  marked  Docket  No.  97-ASW-l. 
Comments  may  be  inspected  in  the 
Rules  Docket  weekdays,  except  Federal 
hoUdays,  between  9  a.m.  and  3  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallister,  FAA,  Rotorcraft 
Standards  Staff,  Reflations  Group,  Fort 
Worth,  Texas  76193-0110;  telephone 
(817) 624-5121. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procediu'es  would  significantiy  further 
delay  issuance  of  the  approval  design 
and  thus  delay  delivery  of  the  affected 
helicopter.  Reaching  agreement  on  the 
certification  basis  has  delayed  issuance 
of  this  special  condition,  lliese  notice 
and  comment  procediues  are  also 
considered  unnecessary  since  the  public 
has  been  previously  provided  with  a 
substantial  niunber  of  opportunities  to 
comment  on  substantially  identical 
special  conditions,  and  their  comments 
have  been  fully  considered.  Therefore, 
good  cause  exists  for  making  this  special 
condition  effective  upon  issuance. 

Comments  Invited 

Although  this  final  special  condition 
was  not  subject  to  notice  and 
opportunity  for  prior  pubUc  comment, 
comments  are  invited  on  this  final 
special  condition.  Interested  persons  are 
invited  to  comment  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate 
to  the  address  specified  under  the 
caption  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered.  This 
special  condition  may  be  changed  in  ^ 
light  of  comments  received.  AU 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 


contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  special 
condition  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  97-ASW-l." 
The  postcard  will  be  date  and  time 
stamped  and  returned  to  the 
commenter. 

Background 

On  April  7, 1995,  MDHS,  located  in 
Mesa.  Arizona,  made  appUcation  to  the 
FAA  to  amend  Type  Certificate  (TC) 
H3WE  to  include  the  Model  MD-600N 
heUcopter. 

Type  Certification  Basis 

Based  uf>on  the  criteria  of  14  CFR  part 
21  (part  21),  Subpart  B.  §  21.19.  the  FAA 
will  approve  design  of  the  MD-600N 
model  heUcopter  as  an  amendment  to 
TC  H3WE.  and  a  new  TC  will  not  be 
required.  The  certification  basis  for  the 
MD-600N  will  be  part  27.  as  amended 
by  Amendments  27-1  through  27-30, 
except  as  more  specifically  stated  as 
follows: 
Section  27.561  as  amended  through 

Amendment  24 
Section  27.562  as  amended  through 

Amendment  25 
Section  27.607  as  amended  through 

Amendment  3 
Section  27.785  as  amended  through 

Amendment  20 
Section  27.863  as  amended  through 

Amendment  16 
Section  27.1325  as  amended  through 

Amendment  12 

The  Model  MD-600N  will  use  digital 
electronics  in  systems  such  as  the 
FADEC.  which  make  the  rotorcraft 
vulnerable  to  HIRF.  The  existing 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  from 
the  effiscts  of  HIRF  external  to  the 
helicopter  therefore,  a  special  condition 
is  required;  reference  FAA  Policy 
Memorandums  dated  December  5, 1989, 
January  30, 1990,  March  8, 1991,  and 
July  29, 1992. 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  a  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  with  §  21.101(b)(2)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  novel  or  unusual 
design  features  of  an  aircraft  or 
installation.  Special  conditions,  as 
appropriate,  are  issued  in  accordance 
with  §  11.49  and  will  become  a  part  of 


the  type  certification  basis,  as  provided 
by  §  21.101(b)(2). 

Special  conditicms  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  (STC) 
to  modify  any  other  model  included  on 
the  same  TC  to  incorporate  the  same 
novel  or  unusual  design  feature,  the 
special  conditions  would  also  apply  to 
the  other  model  under  the  provi»ons  of 
§  21.101(a)(1). 

Discussion 

The  MDHS  Model  MD-600N,  at  the 
time  of  application,  incorporated  one 
and  possibly  more  electrical/electronic 
systems,  such  as  FADEC,  that  will  be 
performing  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  FADEC  is  an  electrtaic 
device  that  {>erforms  the  functions  of 
engine  control  during  visual  flight  rules 
(VFR)  and  instrument  flight  rules  (IFR) 
operations  in  instrument  meteorological 
conditions.  After  the  MD-600N  design 
is  finalized,  MDHS  will  provide  the 
FAA  with  a  hazard  analysis  that  will 
identify  any  other  critical  functions, 
required  for  continued  safe  flight  and 
landing,  performed  by  the  ele^rical/ 
electronic  systems. 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform  critical 
functions.  These  advanced  systems  are 
responsive  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  HIRF  incident  on  the  external 
siuface  of  the  helicopter.  These  induced 
transient  currents  and  voltages  can 
degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Fiirthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  the  §  27.1309(a) 
requirement.  Higher  energy  levels 
radiate  from  operational  transmitters 
that  are  currenUy  used  for  radar,  radio, 
and  television.  Also,  the  number  of 
transmitters  has  increased  significantiy. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electronic 
systems  when  they  were  exposed  to 
electromagnetic  radiation. 

The  combined  efiiects  of  the 
technological  advances  in  heUcopter 
design  and  the  changing  environment 
have  resulted  in  an  increased  level  of 
vulnerabiUty  of  the  electrical/electronic 
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systems  required  for  the  continued  safe 
fUght  and  landing  of  the  helicopter. 
Effective  measiires  to  protect  these 
helicopters  against  the  adverse  effects  of 
exposure  to  HIRF  will  be  provided  by 
the  design  and  installation  of  these 
systems.  The  following  primary  factors 
contributed  to  the  current  conditions: 
(1)  increased  use  of  sensitive  electronics 
that  perform  critical  functions,  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airfirame  materials; 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and  (4)  an  increase  in  the 
number  and  power  of  radio  frequency 
emitters  and  the  expected  increase  in 
the  future. 

The  FA/i  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  the  developments  in 
technology  and  enviroiunent  and,  in 
1986,  initiated  a  high  priority  program 
to  (1)  determine  and  define  the 
electromagnetic  energy  levels;  (2) 
develop  and  describe  guidance  material 
for  design,  test,  and  analysis;  and  (3) 
prescribe  and  promulgate  regulatory 
standards. 

The  FAA  participated  with  industry 
and  airworthiness  authorities  of  other 
countries  to  develop  internationally 
recognized  standards  for  certification. 

The  FAA  and  airworthiness 
authorities  of  other  countries  have 
identified  a  level  of  HIRE  environment 
that  a  helicopter  could  be  exposed  to 
during  IFR  operations.  While  the  HIRE 
requirements  are  being  finalized,  the 
FAA  is  adopting  special  conditions  for 
the  certification  of  aircraft  that  employ 
electrical/electronic  systems  performing 
critical  functions.  The  accepted 
maximum  energy  levels  that  civilian 
helicopter  system  installations  must 
withstand  for  safe  operations  are  based 
on  surveys  and  analysis  of  existing  radio 
frequency  emitters.  These  external 
threat  leveb  are  believed  to  represent 
the  worst-case  exposiue  for  a  heUcopter 
operating  under  IFR. 

The  specified  HIRF  environment  is 
based  on  many  critical  assumptions. 
With  the  exception  of  takeoff  and 
landing  at  an  airpori,  one  of  these 
assiunptions  is  that  the  aircraft  would 
be  not  less  than  500  feet  above  ground 
level  (AGL).  Helicopters  operating 
under  visual  flight  rules  (VFR)  routinely 
operate  at  less  than  500  feet  AGL  and 
perform  takeoffs  and  landings  at 
locations  other  than  controlled  airports. 
Therefore,  it  would  be  expected  that  the 
HIRF  environment  experienced  by  a 
heUcopter  operating  VFR  may  exceed 
the  defined  environment  by  100  percent 
or  more. 


This  special  condition  will  require  the  systems,  or  a  combination  of  these 

systems  that  perform  critical  functions,  methods.  Service  experience  alone  will 

as  installed  in  aircraft,  to  meet  certain  not  be  acceptable  since  such  experience 

standards  based  on  either  a  defined  in  normal  flight  operations  may  not 

HIRF  environment  or  a  fixed  value  include  an  exposure  to  the  HIRF 

using  laboratory  tests.  environmental  condition.  Reliance  on  a 

The  applicant  may  demonstrate  that  system  with  similar  design  features  for 

the  operation  and  operational  redundancy  as  a  means  of  protection 

capabihties  of  the  installed  electrical/  against  the  effects  of  external  HIRF  is 

electronic  systems  that  perform  critical  generally  insufficient  since  all  elements 

functions  are  not  adversely  affected  of  a  redundant  system  are  likely  to  be 

when  the  aircraft  is  exposed  to  the  HIRF  concurrently  exposed  to  the  fields, 

environment.  The  FAA  has  determined  The  modulation  should  be  selected 

that  the  environment  defined  in  Table  I  for  the  signal  most  likely  to  disrupt  the 

is  acceptable  for  critical  functions  in  operation  of  the  system  under  test, 

helicopters  operating  at  or  above  500  based  on  its  design  characteristics.  For 

feet  AGL.  For  critical  functions  in  example,  flight  control  systems  may  be 

helicopters  operating  at  altitudes  less  susceptible  to  3  Hz  square  wave 

than  500  feet  AGL,  additional  modulation  while  the  video  signals  for 

considerations  must  be  given.The  electronic  display  systems  may  be 

applicant  may  demonstrate  by  a  susceptible  to  400  Hz  sinusoidal 

laboratory  test  that  the  electrical/  modulation.  If  the  worst-case 

electronic  systems  that  perform  critical  modulation  is  unknown  or  caimot  be 

functions  withstand  a  peak  determined,  default  modulations  may  be 

electromagnetic  field  strength  in  a  used.  Suggested  default  values  are  a  1 

fimiuency  range  of  10  KHz  to  18  GHz.  KHz  sine  wave  with  80  percent  depth  of 

If  a  laboratory  test  is  used  to  show  modulation  in  the  frequency  range  from 

compliance  witii  the  HIRF  10  KHz  to  400  MHz  and  1  KHz  square 

requirements,  no  credit  would  be  given  wave  with  greater  than  90  percent  depth 

for  signal  attenuation  due  to  of  modulation  from  400  MHz  to  18  GHz. 

installation.  A  level  of  100  v/m  and  For  frequencies  where  the  unmodulated 

further  considerations,  such  as  an  signal  would  cause  deviations  from 

alternate  technology  backup  that  is  normal  operation,  several  different 

immime  to  HIRF,  are  appropriate  for  modulating  signals  with  various 

critical  functions  during  IFR  operations,  waveforms  and  frequencies  should  be 

A  level  of  200  v/m  and  further  applied. 

considerations,  such  as  an  alternate  Acceptable  system  performance 

technology  backup  that  is  immune  to  would  be  attained  by  demonstrating  that 

HIRF,  are  more  appropriate  for  critical  the  critical  function  components  of  the 

functions  during  VFR  operations.  system  under  consideration  continue  to 

For  helicopters,  the  primary  perform  their  intended  function  during 

electronic  flight  displays  are  critical  for  and  after  exposure  to  required 

IFR  operations  and  a  FADEC  is  an  electromagnetic  fields.  Deviations  from 

example  of  a  critical  functioning  system  system  specification  may  be  acceptable 

for  all  operations  (both  IFR  and  VFR).  but  must  be  independently  assessed  by 

A  preliminary  hazard  analysis  must  the  FAA  on  a  case-by-case  basis, 
be  performed  by  the  applicant  for 

approval  by  the  FAA  to  identify  TABLE  1  .—FIELD  STRENGTH  VOLTS/ 

electrical/electronic  systems  that  METER 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  that  perform  critical 
functions  are  the  ones  that  are  required 
to  have  HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  astociated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  HIRF 
requirements  would  only  apply  to  the 
critical  functions. 

Compliance  with  HIRF  requirements 

will  be  demonstrated  by  tests,  analysis.  As  discussed  above,  this  special 

models,  similarity  with  existing  condition  would  be  applicable  to  the 


Frequency 

Peak 

Average 

10-100  KHz 

100-600  „...„ 

500-2000  

50 

60 

70 

200 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

3600 

3500 

3500 

2100 

50 
60 
70 

Z—oU  MMz •.•••*... 

30-100  

200 
30 

100-200  

33 

200-400  

70 

400-700 

700-1000  

1-2  GHz 

935 
170 
9S0 

2-4  „ — 

4-6  

840 
310 

6-8  _.. 

8-12  

670 
1270 

12-18  

360 

18-40  

750 

UMI 
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Model  MD600N  helicopter,  modified  by 
MDHS.  Should  MDHS  apply  at  a  later 
date  for  a  STC  to  modify  any  other 
model  on  TC  H3WE  to  incorporate  the 
same  novel  or  unusiial  design  feature, 
the  special  conditions  would  apply  to 
that  model  as  well,  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
series  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  will  affect  only 
the  mani^cturer  who  applied  to  the 
FAA  for  approval  of  these  feattues  on 
the  affected  helicopters. 

The  substance  of  this  special 
condition  has  been  subjected  to  the 
notice  and  comment  procediue  in 
several  prior  special  conditions  and  has 
been  finalized  without  substantive 
change.  It  is  unlikely  that  prior  public 
comment  would  result  in  a  significant 
change  in  the  substance  contained 
herein.  For  this  reason,  and  because  a 
delay  would  significantly  affect  the 
certification  of  the  heUcopters,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  this 
special  condition  immediately, 
llierefore,  this  sp>ecial  condition  is 
being  made  effective  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  prior  opportiinities  for 
comment. 

List  of  Subjects  in  14  CFR  Parts  21  and 
27 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C  1344, 134a(c).  1352, 
1354(a).  1355, 1421  through  1431, 1502, 
1651(bM2):  42  U.S.Q  1857f-10, 432\  etseq.: 
E.0. 11541;  49  U.S.C  106(g). 

The  Final  Special  Condition 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
condition  is  issued  as  part  of  the 
supplemental  type  certification  bases  for 
the  Mc£>onnell  Douglas  Helicopter 
Systems  Model  MD-600N  helicopter. 

Protection  for  Electrical/Electronic 
Systems  Fmm  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensiue  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 


affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Fort  Wcnth,  Texas,  on  Januaiy  21, 
1997. 

EricBrias, 

ActingManogBT,  Rotorcraft  Directorate 
Aircraft  Certification  Service. 
[FR  Doc  97-2243  Piled  1-2S-97;  8:45  am] 
MUJNO  OOK  4ai»-1S-P 


14  CFR  Part  39 

Podwt  No.  96-CE-48-AD:  Amendment  30- 
9906;  AD  97-03-02) 

RIN2120^AA64 

Airworthiness  Directives;  QIasflugel 
Models  HdOl  "Ubelle".  H301B 
"Ubelle".  Standard  "Ubetie",  Standard 
Ubella  201B,  Club  Uballa  205,  and 
Kestrel  Sailplanes 

AOENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  this  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Glasflugel  Models  H301 
"Ubelle",  H301B  "Ubelle",  Standard 
"Ubelle",  Standard  Ubelle  201B,  Club 
Ubelle  205,  and  Kestrel  sailplanes.  This 
AD  requires  measuring  and  adjusting 
the  control  surface  weight  and  static 
moment,  and  inserting  amendments  into 
the  Glasflugel  Flight  and  Service 
Manual.  This  AD  results  from  reports  of 
considerable  variation  of  the  weight  and 
static  moment  of  the  control  surface  on 
the  affected  sailplanes  found  during 
repair  or  repainting  of  the  control 
siuface.  The  actions  specified  by  this 
AD  are  intended  to  prevent  sailplane 
flutter  because  the  weight  and  static 
moment  of  the  control  surface  are  not 
within  certain  limits,  which  could  result 
in  flutter  and  subsequent  loss  of  control 
of  the  sailplane. 
DATES:  Effective  March  21, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  21, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Glasflugel,  c/o  Hr.  H.  Streifeneder, 
Glasfaser-Flugzeug-Service  GmbH, 
Hofener  Weg,  D-72582  Grabenstetten, 
Germany.  This  information  may  also  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  96-CE-38-AD, 
Room  1558, 601  E.  12th  Street,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 


the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  E)C 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer,  FAA, 
Small  Airplane  Directorate,  l201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  This  AD 

A  proposal  to  amend  part  39  of  the 
Fedraal  Aviation  Regulaticms  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Glasflugel  Models  H301 
"UbeUe",  H301B  "Ubelle",  Standard 
"Ubelle",  Standard  Ubelle  201B,  Qub 
Ubelle  205,  and  Kestrel  sailplanes  was 
published  in  the  Federal  Register  on 
October  15, 1996  (61  FR  53683).  The 
action  proposed  to  require  measuring 
and  adjusting  the  control  surface  w^ht 
and  static  moment,  and  inserting  the 
following  amendments  into  the 
Glasflugel  Flight  and  Service  Manual,  as 
applicable: 


Sailpiane  modets 

Glasflugel  FKghl  and 

Servne  Manual 

amendment  page 

nurrbers 

H301  Ubeleand 

pege8l4aandl4b. 

H301B  Ubelle. 

Standard  Ubelle 

pages  Ei4a  and 

El4b. 

Standard  Ubelle  2018 

pages  ElSa  and 

El5b. 

Qub  Ubelle  205  

pages  42a  and  42b. 

Kestrel  

pages  27a  and  27b. 

Accomplishment  of  the  proposed  action 
as  specified  in  the  notice  of  proposed 
rulemaking  (NPRM)  would  be  in 
accordance  with  the  instructions  in  the 
above-referenced  Glasflugel  Flight  and 
Service  Manual  amendments. 

The  NPRM  resulted  from  reports  of 
considerable  variation  of  the  weight  and 
static  moment  of  the  control  surface  on 
the  affected  sailplanes  found  during 
repair  or  repainting  of  the  control 
surface. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  AD  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
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and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Ctmipliance  Time  of  This  AD 

The  compliance  time  for  this  AD  is 
presented  in  calendar  time  and 
whenever  the  control  surface  is  repaired 
or  repainted  (the  prevalent  one  being 
that  which  occurs  first).  The  FAA  has 
determined  that  a  calendar  time  for 
compliance  is  desirable  because  the 
imsaife  condition  described  by  this  AD 
is  not  directly  related  to  sailplane 
operation.  The  control  surface  weight 
and  static  moment  could  become 
outside  the  specified  limits  after  repair 
or  repainting  instead  of  occurring 
during  normal  operation  of  the 
sailplane.  Also,  if  the  sailplane  control 
surface  is  already  scheduled  for  repair 
or  repainting,  then  accomplishing  this 
action  at  the  time  of  repair  or  repainting 
will  not  force  the  owner/operator  to 
schedule  this  action  at  a  later  time  and 
will  allow  the  action  to  be-accompfished 
during  already-scheduled  maintenance. 

Cost  Impact 

The  FAA  estimates  that  174  sailplanes 
in  the  U.S.  registry  will  be  afi^ected  by 
this  AD,  that  it  will  take  approximately 
1  workhour  per  sailplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
K4aterial  to  accomplish  the  surface 
control  weight  and  static  moment 
balance  costs  approximately  SlO  per 
sailplane.  Based  on  these  figiu«s,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $12,180. 
TTiis  figure  only  takes  into  account  the 
one-time  measurement  and  adjustment 
of  the  control  surface  weight  and  static 
moment;  it  does  not  reflect  the  time  it 
would  take  an  owner/operator  of  an 
affected  sailplane  to  insert  the 
amendments  into  the  Glasflugel  FUght 
and  Service  Manual. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efiiects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 


FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference.         ^ 
Safety. 

Adoption  c^tfae  Amendment 

Accordingly,  pursuant  to  the 
authcMity  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-03-02    Glasflugel:  Amendment  39-9908; 
Docket  No.  96-CE-3a-AD. 

Applicability:  Models  H301  ■'Libelle". 
H301B  "Libelle",  Standard  "Libelle", 
Standard  Libelle  201B,  Club  Libelle  205,  and 
Kestrel  sailplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next 
three  calendar  months  after  the  effective  date 
of  this  AD  OT  at  the  time  of  any  repair  to  or 
repainting  of  the  control  surface,  whichever 
occurs  first,  unless  already  accomplished. 

To  prevent  sailplane  flutter  because  the 
weight  and  static  moment  of  the  control 
surface  are  not  within  certain  limits,  which 
could  result  loss  of  control  of  the  sailplane, 
accomplish  the  following: 

(a)  Measure  and  adjust  the  control  surface 
weight  and  static  moment  in  accortiance  with 


the  Glasflugel  Flight  and  Service  Manual 
amendments  referenced  in  paragraph  (b)  of 
this  AD. 

(b)  Insert  the  following  amendments  into 
the  sailplane  maintenance  manual,  as 
applic^le: 


Glasflu9el  Right  and 

Sailplane  models 

Service  Manual 
amendment  page 

numbers 

H301  Libelle  and 

pages  14a  and  14b. 

H301B  Libelle. 

Standard  Ubelle  

pages  E14a  and 

El  4b. 

Standard  Ubeile  201 B 

pages  El5a  and 

El5b. 

aub  Libelle  205 

pages  42a  and  42b. 

Kestrel  

pages  27a  and  27b. 

(c)  Inserting  the  amendments  into  the 
Glasflugel  Flight  and  Service  Manual  as 
required  by  paragraph  (b)  of  this  AD  may  be 
performed  by  the  owner/operator  holding  at 
least  a  private  pilot  certificate  as  authorized 
by  section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7),  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate.  FAA,  1201  Walnut,  suite  900. 
Kansas  City,  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  The  inspections  required  by  this 
AD  shall  be  done  in  accordance  with  the 
following  Glasflugel  Flight  and  Service 
Manual  amendments,  as  applicable: 


Sailpiane 
iiiuueis 

Glasflugel 

Right  and 
Service  Marv 
uaiantend-   ' 

mentpage 

numbers 

Marxjaldate 

11H301 
Libelle 

pages  14a 
and  14b. 

May  1965. 

and 

H301B 

Libelle. 

Standard 
Ubelle. 

pages  El4a 
and  El 4b. 

October  1968. 

Standard 
Ubelle 

pages  El5a 
andElSb. 

July  t972. 

2018. 
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Sailplane 

•  • 
iiiuueis 

Gtesflugel 
RlqMand 
Service  Man- 
ual amend- 
ment page 
numbers 

Manual  date 

ChjbUbelle 

205. 
Kastrel 

pages  42a 
and  42b. 

pages  27a 
and  27b. 

October  1974. 
April  1971. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  nuy  be  obtained 
from  Glasflngel,  c/o  Hr.  H.  Streifeneder, 
Glas&ser-Flugzeug-Sovice  GmbH,  Hofener 
Weg.  D-72582  Grabenstetten,  Germany. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558, 601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  Ncxih  Capitol  Street,  NW.,  suits 
700,  Washington,  DC 

(g)  This  amendment  (39-9908)  becomes 
effective  on  March  21, 1997. 

Issued  in  Kansas  City,  Missouri,  on  January 
21, 1997. 

Heniy  A.  Annstroog. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  97-2105  Filed  1-28-97;  8:45  am] 

MUMQ  coof  4eie-i»# 


14  CFR  Part  71 

[Airspace  DoekM  No.  9e^NM-23I 

Ramoval  of  Claas  D  Airspace  and 
Eetablislmient  of  Class  E  Airspace; 
Coeur  d'Alene,  Idaho 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  removes  Class  O 
airspace  and  establishes  Class  E  airspace 
at  Coeur  d'Alene,  Idaho.  This  action  is 
the  result  of  decommissioning  the  air 
traffic  control  tower  at  Coeur  d'Alene 
Air  Terminal,  Idaho.  This  amendment 
brings  publications  up-to-date  giving 
continuous  information  to  the  aviation 
public. 

EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  Riley,  ANM-532.2,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-23, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  numtwr:  (206)  227-2537. 

SUPPLEMENTARY  INFORMATION: 

History 

On  September  9, 1996,  the  FAA 
proposed  to  amend  part  71  of  Federal 
Aviation  Regulations  (14  CFR  part  71) 
oy  removing  Class  D  airspace  and 


establishing  Class  E  airspace  at  Coeur 
d'Alene,  Idaho  (61  FR  47465).  On 
December  2, 1996,  Supplemental  Notice 
of  Proposed  Rulemaking  was  published 
to  correct  errors  and  omissions 
discovered  in  the  September  9, 1996, 
publication  (61  FR  63764).  Interested 
parties  were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  No 
comments  were  received.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  is  published  in 
Paragraph  6002  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  efiiective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Role 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  removes  Class  D 
airspace,  along  with  the  associated  Class 
E4  airspace  designation,  and  establishes 
Class  E  airspace  at  Coeiu*  d'Alene, 
Idaho.  The  FAA  has  determined  that 
this  proposed  regulation  only  involves 
an  established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
vrill  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  ofSobiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  14 
CFR  part  71  is  amended  as  foUows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AntiMrity:  49  U.S.C  106(g),  40103,  40113. 
40120;  E.0. 10854.  24  FR  9565,  3  CFR  1959- 
1963  CcKnp.,  p.  389: 14  CFR  11.69. 

S71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Oder  7400.9D,  Airspace 


Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000    Ctau  D  Airspace. 

•        •        •         *         • 

ANM  ID  D  Coeur  d'AlaM.  ID  iKoDOT*] 


Paragraph  6004  Qass  E  airspace  areas 
designated  as  an  extension  to  a  Qass  D 
surface  area. 

•         •        •         •        • 

ANM1DE4    Coenr d'Aleae, ID (RmmH 


Paragraph  6002    Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 

ANMIDE2    Coeur  d'Alne.  ID  [New] 

Coeur  d'Alene  Air  Terminal,  ID 

(Lat.  4r46'28'?4.  long  116*49'11'^ 
Coeur  d'Alene  VOR/DME 
(Lat  4r'46'25"N,  long.  116*49'14"W) 
Within  a  4.4-mile  radius  of  the  Coeur 
d'Alene  Air  Terminal,  and  within  3.5  miles 
each  side  of  the  Coeur  d'Alene  VOR/DME 
251  degree  radial  extending  from  the  4.4-mile 
radius  to  6  miles  southwest  of  the  airport  and 
within  1.8  miles  each  side  of  the  Coeur 
d'Alene  WGR/HME  183  degree  radial 
extending  from  the  4.4-mile  radius  to  8  miles 
south  of  the  airprat  This  Qass  E  airspace  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  a  notice  to  airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airpott/ 
Facility  Dirsctoiy. 

Issued  in  Seattle,  Washington,  on  January 
13. 1997. 

Glenn  A.  Adams, 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  97-2090  Filed  1-28-97;  8:45  am] 
■KiJNQ  oooc  4tie-ia-M 


14CFRPart71 

[Alrspeee  DockM  No.  96-ANM-01(g 

Afiiwidnient  of  Class  E  Aifspacej 
Hotyoke,  Colorado 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final /ule. 

SUMMARY:  This  action  amends  the 
Holyoke,  Colorado,  Class  E  airspace  to 
accommodate  Global  Positioning 
System  (GPS)  and  Nondirectional 
Beaam  (NDB)  Standard  Instrument 
Approach  Procedures  (SLAP)  to  the 
Holyoke  Airport.  ^ 

EFFECTIVE  DATE:  0901  UTC,  N4arch  27. 
1997. 
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FOR  FUfVTHER  MFORMATION  CONTACT: 

James  C  Praia.  Operations  Branch. . 
ANM-532.4.  Federal  Aviation 
Administration,  Docket  No.  96-ANM- 
010, 1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  telephone 
number  (206)  227-2535. 

SUPPLBiBITARY  MFORMATION: 
Histoiy 

On  November  13, 1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Holyoke.  Colorado,  to  accommodate  a 
new  GPS  SIAP  and  a  NDB  SIAP  to  the 
Holyoke  Airport  (61  PR  58150). 

Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
dodcet  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16. 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Role 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airspace  at  Holyoke,  Colorado.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minim*! 
Since  this  is  a  routine  matter  that  will 
only  afCact  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

Liil  ofSabtecte  in  14  CFR  Part  71 

Ainpace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

AndMritr.  49  U.S.C  106(g).  40103,  40113, 
40120;  E.0. 10854,  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Oass  E  airspace  anas 
extending  upward  firom  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMGOES    Holyoka.CO(Rairiaed] 

Holyoke  Airport.  OO 
(Lat.  40»34'37"N,  long.  102<'16'42"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  with  a  7.5-mile  radius 
of  the  Holyoke  Airport,  and  within  4.5  miles 
west  and  8  miles  east  of  the  023°  bearing 
from  the  Holyoke  Airport  extending  from  the 
7.5-mile  radius  to  17  miles  north,  and  within 
5  miles  west  and  8  miles  east  of  the  180° 
bearing  from  the  Holyoke  Airport  extending 
from  the  7.5-mile  radius  to  22  miles  south. 


Issued  in  Seattle,  Washington,  on  January 
13, 1997. 

Glenn  A.  Adam. 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
(FR  Doc.  97-2091  Filed  1-28-97;  8:45  am] 
I  OOOC  4tM-1S-M 


14  CFR  Part  73 

[Airip«:e  Docfcat  No.  «e-A80-31) 

RiN212fr-AA66 

Change  ComroHIng  Agency  for 
ReMrteled  Ar«M  290SA  (R-290SA)  and 
R-2906B.  TyndaH  Air  Force  Baaa 
{AFB).FL 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  r\ile. 

SUMMARY:  This  action  changes  the 
designated  controlling  agency  for 
Restricted  Areas  R-2905A  and  R-2g05B. 
Tyndall  AFB.  PL.  from  "FAA. 
Jacksonville  ARTCC"  to  'Tyndall  Radar 
Approach  Control." 

EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  MFORMATION  CONTACT:  Paul 
Gallant.  Airspace  and  Rules  Division, 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 


Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Beckgroond 

Restricted  Areas  R-2905A  and  R- 
290SB  lie  within  the  confines  of 
airspace  delegated  to  Tyndall  Radar 
Approach  Control.  It  is  necessary  to 
chuige  the  designated  controllii^ 
agency  to  reflect  current  airapace  areas 
of  responsibility. 

TheAmoidment 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  changes  the  designated 
controlling  agency  for  R-2905A  and  R- 
2905B,  Tyndall  AFB,  PL.  from  "FAA. 
Jacksonville  ARTCC"  to  "Tyndall  Radar 
Approach  Control." 

Since  this  action  simply  changes  the 
published  controlling  agency,  the  FAA 
finds  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  uimecessary 
because  this  action  is  a  minor  technical 
amendment  in  which  the  public  would 
not  be  particularly  interested.  Section    . 
73.29  of  part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8D  dated  July  11, 1996. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  v^ch 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cmrent.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiiact  air 
traffic  procedures  and  air  navigatiiHi,  it 
is  oertffied  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enyiraomental  Review 

This  action  is  a  minor  administrative 
change  amending  the  published 
controlling  agency  for  Restricted  Areas 
R-2905A  and  R-2905B.  Thoe  are  no 
changes  to  air  traffic  control  procedures 
or  routes  as  a  result  of  this  action.  Also, 
there  are  no  changes  to  the  dimensions 
of  t]^  of  activity  conducted  in  these 
arees  as  a  result  of  this  action. 
Therefore,  this  action  is  not  subject  to 
enviroimiental  assessments  and 
procedures  under  FAA  Order  1050.1D, 
"Policies  and  Procedures  for 
Considering  Enviroomental  Impects," 
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and  the  National  Environmental  Policy 
Act. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  itf  the  Amoidment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART73-[AMENDEQ] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Autharity:  49  U.S.C  106(g).  40103. 40113, 
40120;  E.0. 10854. 24  PR  9565, 3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f73^   [Amended] 

2.  Section  73.53  is  amended  as 
follows: 

R-2e0SA  Tjmdall  AFB,  FL  (Amanilad] 

By  removing  the  curtent  controlling  agency 
and  substituting  the  following: 

"Controlling  agency.  Tyndail  Radar 
Approach  Control" 

R-2905B  Tjmdall  AFB.  FL  [Amended] 

By  removing  the  current  controlling  agency 
and  substituting  the  following: 

"Controlling  agency.  Tyndall  Radar 
Approach  Control." 

Issued  in  Washington.  DC,  on  January  22, 
1997. 

JiffGriffitlit 

Progrcan  Director  for  Air  Traffic  Airspace 

Management 

(FR  Doc.  97-2241  Filed  1-26-97;  8:45  am] 

lauNQ  cooc  4ei»-is-p 


14CFRPart73 

[Airspace  Docket  No.  95^NM-28] 

AmendnMnt  to  Restricted  Arss  R-2601 
Fort  Carson,  CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  subdivides 
Restricted  Area  2601  (R-2601)  Fort 
Carson.  CO,  into  four  separate  areas  to 
permit  more  efficient  use  of  the  airspace 
and  reduces  the  time  of  designation.  R- 
2601A  is  designated  from  the  surface  to 
but  not  including  12,500  feet  mean  sea 
level  (MSL);  R-2601B  is  designated 
from  12.500  feet  MSL  to  but  not 
including  22.500  feet  MSL;  R-2601C  is 
designated  from  22,500  feet  MSL  to  but 
not  including  35.000  feet  MSL;  and.  R- 
2601D  is  designated  from  35,000  feet 
MSL  to  but  not  including  60,000  feet 
MSL  Tliis  subdivision  of  the  restricted 
area  utilizes  the  existing  lateral 
ttoimdaries  of  R-2601.  No  new 
restricted  airspace  is  established  by  this 
action. 


EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.;  Washington.  DC  20591; 
telephone  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  a  result  of  a  Department  of  Army 
review  of  restricted  area  utilization  and 
operational  requirements  at  Fort  Carson. 
CD,  the  U.S.  Army  has  requested 
changes  in  the  Fort  Carson  restricted 
airspace.  These  changes  affsct  only  the 
internal  boimdaries  and  enhances 
efficient  airspace  utilization.  The 
coordinates  for  this  airspace  docket  are 
]}ased  on  North  American  Datimi  83. 
Section  73.26  of  part  73  of  the  Federal 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8D  dated  July  11, 
1996. 

The  Rule 

Tliis  amendment  to  pari  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  subdivides  R-2601.  Fort 
Carson,  CO,  Into  four  separate  areas  to 
permit  more  efficient  utilization  of 
airspace.  Currently.  R-2601  extends 
from  the  surface  to  60,000  feet  MSL, 
with  a  time  of  designation  of 
"continuous"  to  35,000  feet  and  by  a 
Notice  to  Airmen  (NOTAM)  to  60,000 
feet  The  using  agency  has  determined 
that  the  majority  of  mission  activities 
cunently  do  not  require  restricted 
airspace  above  12,500  feet  MSL.  Certain 
activities,  however,  still  require  a 
ceiling  for  restricted  airspace  up  to 
60,000  feet  MSL,  but  not  on  a 
"continuous"  basis.  This  amendment 
will  subdivide  the  existing  R-2601  as 
follows:  R-2601A  is  designated  from  the 
siuface  to  but  not  Including  12,500  feet 
MSL  from  0500  to  2400  hours,  Monday 
through  Friday;  other  times  by  NOTAM 
one  hour  in  advance.  R-2601B  is 
designated  from  12.500  feet  MSL  to  but 
not  including  22,500  feet  MSL  by 
NOTAM  one  hour  in  advance,  R-2601C 
from  22,500  to  but  not  including  35.000 
feet  MSL,  by  NOTAM  24  hours  in 
advance  and  R-2601D  from  35,000  MSL 
to  but  not  including  60,000  feet  MSL  by 
NOTAM  24  hours  in  advance.  This 
change  enables  the  using  agency  to 
accomphsh  its  mission  while  improving 
the  capability  to  activate  only  the 
minimum  amoimt  of  restricted  airspace 
necessary  for  that  mission.  There  is  no 
change  to  the  lateral  boimdaries  or 
activities  conducted  in  the  existing  area. 
This  action  afiiects  only  the  Intemai 
subdivision  of  an  existing  restricted  area 


and  enhances  efficient  airspace 
utilization.  Therefue,  I  find  that  notice 
and  public  procedure  imder  5  U.S.C 
553(b)  are  lumecessary  since  this  action 
is  a  minor  amendment  in  which  the 
pubUc  would  not  be  particularly 
interested.  The  coormnates  for  this 
airspace  docket  are  based  on  North 
American  Datiun  83.  Section  73.26  of 
the  Federal  Aviation  Regulations  was 
published  in  FAA  Order  7400.8D  dated 
July  11. 1996. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  Impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexlblhty  Act. 

Environmental  Review 

This  action  internally  subdivides  an 
existing  restricted  area  and  does  not 
affect  the  lateral  boundaries  or  overall 
vertical  limits  of  restricted  airspace. 
Thne  are  no  changes  to  air  traffic 
control  procedures,  and  routes,  or  the 
type  of  activity  conducted  within  these 
boimdaries  as  a  result  of  this 
amendment.  Therefore,  this  action  is  not 
subject  to  environmental  assessments 
and  procedures  under  FAA  Order 
1050.1D.  "Policies  and  Procedures  for 
Considering  Environmental  Impacts." 
and  the  National  Environmental  Policy 
Act 

List  of  Subjects  in  14  CFR  Part  73 

Airepace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73.  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103, 40113. 
40120:  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

173^    [Amended] 

2.  Section  73.26  Is  amended  as 
follows: 
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R-aeoi  Fart  Canon,  CO    [RamoTad] 
R-2601A  Fort  Canon.  CO    [New] 

Boundaries.  Beginning  at  lat.  38*38'19"  N., 
long.  104*52'02"  W.;  to  lat.  38'*42'40"  N., 
long.  104'49'06"  W.;  to  lat.  38«41'20"  N.. 
long.  104"'47'02"  W.;  to  lat.  38»40'15"  N.. 
long.  104'46'22"  W.;  to  lat.  38»40'00"  N.. 
long.  104''45'42"  W.;  to  lat.  38*32'06"  N., 
long.  104''45'02"  W.;  to  lat.  38'25'35"N., 
long.  104'45'02"  W.;  to  lat.  38«25'35"  N.. 
long.  104»49'02"  W.;  to  lat.  38»26'10"  N.. 
long.  104"49'02"  W.;  to  lat.  38"'26'08"  N.. 
long.  104"57'32"  W.;  to  lat.  38'29'35"  N.. 
long.  104*57'32"  W.;  thence  northeast  along 
Colorado  Highway  115,  to  the  point  of 
beginning. 

Altitudes.  Surface  to  but  not  including 
12,500  feet  MSL. 

Time  of  designation.  0500  to  2400  hours 
local  Monday-Friday  other  times  by  NOTAM 
1  hour  in  advance. 

Controlling  agency.  FAA.  Denver  ARTCC 

Using  agency.  Commanding  General,  Fort 
Carson,  CO. 

R-2601B  Fort  Canon,  GO    [New) 

Boundaries.  Beginning  at  lat.  38''38'19"  N., 
long.  104''52'02"  W.;  to  lat.  38''42'40 "  N., 
long.  104*4906"  W.;  to  lat.  38'41'20" N., 
long.  104*47'02"  W.;  to  laL  38''40'15"  N., 
long.  104'46'22"  W.;  to  lat  38*40'00"  N.. 
long.  104»45'42"  W.;  to  lat.  38»32'06"  N.. 
long.  104*4502"  W.;  to  laL  38*25'35  '  N., 
long.  104*45'02"  W.;  to  lat.  38*25'35"  N., 
long.  104*49'02"  W.;  to  lat.  38*26'10"  N., 
long.  104*4902"  W.;  to  lat.  38*26'08" N., 
long.  104*5732"  W.;  to  lat.  38*29'35"  N., 
long.  104*57'32"  W.:  thence  northeast  along 
Colorado  Highway  115.  to  the  point  of 
beginning. 

Altitudes.  12.500  feet  MSL  to  but  not 
including  22.500  feet  MSL 

Time  of  designation.  By  NOTAM  1  hour  in 
advance. 

Controlling  agency.  FAA,  Denver  ARTCC 

Using  agency.  Commanding  General,  Fort 
Carson,  CO. 

R-2eoiC  Fort  Caraon,  CO    (New) 

Boundaries.  Beginning  at  lat.  38*38'19"  N., 
long.  104*52'02"  W.;  to  lat.  38*42'40"  N.. 
long.  104*49'06"  W.;  to  lat.  38*41'20"  N.. 
long.  104*47'02"  W.;  to  lat.  38*40'15"  N., 
long.  104*46'22"  W.;  to  lat.  38*40'00"  N., 
long.  104*45'42"  W.;  to  lat.  38*32'06"  N.. 
long.  104*45'02"  W.;  to  lat.  38*25'35"  N., 
long.  104*45'02"  W.;  to  lat.  38*25'35'' N., 
long.  104*49^2"  W.;  to  lat.  38*2610"  N.. 
long.  104*49'02"  W.;  to  lat.  38*2608"  N., 
long.  104*5732"  W.;  to  lat.  38*29'35"  N., 
long.  104*57'32"  W.;  thence  northeast  along 
Colorado  Highway  115,  to  the  po|nt  of 
beginning 

Altituitet.  22,500  {set  MSL  to  but  not 
including  35.000  MSL. 

Hme  of  designation.  By  NOTAM  24  hours 
in  advance. 

Controlling  agency.  FAA.  Denver  ARTCC. 

Using  agency.  Commanding  General.  Fort 
Canon.  CO. 

R-2eoiO  Fart  Canon,  00    (N«w) 

Boundaries.  Beginning  at  laL  38*38'19"  N., 
long.  104*52'02"  W.;  to  lat.  38*42'40"  N., 
long.  104*49'06"  W.;  to  lat.  38*41'20"  N., 
long.  104»47'02"  W.;  to  lat.  38*40'15"  N., 


long.  104*46'22"  W.;  to  lat.  38°40'00"  N., 
long.  104*45'42"  W.;  to  lat  38°32'06"  N., 
long.  104"45'02"  W.;  to  lat  38*25'35"  N., 
long.  104*45'02"  W.;  to  lat  38*25'35"  N., 
long.  104*49'02"  W.;  to  lat.  38*26'10"  N.. 
long.  104'49'02"W.;  to  lat  38'26'08"N., 
long.  104*57'32"  W.;  to  lat  38*29'35"N., 
long.  104*57'32"  W.;  thence  northeast  along 
Colorado  Highway  115,  to  the  point  of 
beginning. 

Altitudes.  35.000  feet  MSL  to  but  not 
including  60,000  feet  MSL. 

Time  of  designation.  By  NOTAM  24  houn 
in  advance. 

Controlling  agency.  FAA.  Denver  ARTCC. 

Using  agency.  Commanding  General,  Fort 
Carson,  CO. 

Issued  in  Washington,  DC,  on  January  22, 
1997. 

Jefif  Griffith, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

(FR  Doc.  97-2242  Filed  1-28-97;  8:45  am) 
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SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  401. 402.  and  422 
RIN096a^E24 

Privacy  and  Disclosure  of  Official 
Records  and  Information;  Availability 
of  Information  and  Records  to  the 
Public 

AGENCY:  Socdal  Security  Administration. 
ACTION:  Final  rules. 

summary:  The  Social  Security 
Administration  (SSA)  was  formerly  an 
operating  division  of  the  Department  of 
Health  and  Human  Services  (HHS). 
Under  that  organizational  structure, 
SSA  followed  the  HHS  regulations  on 
privacy  (45  CFR  part  5b)  as 
supplemented  by  regulations  specific  to 
SSA  included  in  20  CFR  part  401, 
"Disclosure  of  Official  Records  and 
Information"  and  the  HHS  regulations 
on  freedom  of  information  (45  CFR  part 
5)  as  supplemented  by  specific  rules  on 
availability  of  information  to  the  public 
(20  CFR  part  422,  subpart  E).  However, 
SSA  became  an  independent  agency  on 
March  31, 1995.  Accordingly,  we  are 
promulgating  otir  own  regulations  on 
privacy  and  on  availability  of 
information  by  duplicating  much  of  the 
HHS  regulations  on  privacy  and  on 
freedom  of  information  and  merging 
them  with  our  regulations  on  disclosure 
and  availability  of  information.  No 
substantive  changes  are  intended.  This 
will  result  in  a  revised  part  401  in  20 
CFR  and  a  new  part  402  in  20  CFR 
which  will  include  our  rules 
implementing  the  Privacy  Act  and  our 
rules  on  disclosure.  These  new  rules 
will  be  independent  of  HHS  regulations. 


and  will  enable  us  to  remove  our 
availability  regidations  from  20  CFR 
part  422,  subpart  E. 
EFFECTIVE  DATE:  These  regulations  are 
effective  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  D.  Lemer,  Legal  Assistant,  3-B- 
1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1762  for  information  about  these 
rules.  For  information  on  eligibility  or 
claiming  benefits,  call  our  national  toll- 
free  number  1-800-772-1213. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  103-296,  the  Social  Security 
Independence  and  Program 
Improvements  Act  of  1994,  established 
SSA  as  an  independent  agency  apart 
from  HHS.  Section  106(b)  of  that  Act 
provides  that  all  rules  and  regulations 
issued  for  functions  which  were 
exercised  by  the  Secretary  of  Health  and 
Human  Services  and  are  now  vested  in 
the  Commissioner  of  Social  Security 
continue  in  effect  until  modified  by  the 
Commissioner. 

Disclosure  of  Official  Records  and 
Infbnnation 

HHS  Regulations  at  45  CFR  part  5b 
contain  rules  that  SSA  follows  in 
administering  the  Privacy  Act.  20  CFR 
part  401,  "Disclosure  of  Official  Records 
and  Information,"  includes  rules 
specific  to  SSA  which  supplement  these 
HHS  regulations.  Now  that  SSA  is  an 
independent  agency,  we  are  publishing 
regulations  which  modify  HHS 
regulations  to  reflect  only  structural  and 
procedural  differences  between  the  two 
agencies.  Thus  the  new  regulations, 
which  are  a  revised  part  401  of  20  CFR, 
duplicate  much  of  the  existing  45  CFR 
part  5b  and  20  CFR  part  401. 

In  this  revised  part  401,  we  clarify 
existing  rules  in  20  CFR  and  45  CFR  by 
replacing  the  passive  voice  with  the 
active  and  by  relocating  and 
redesignating  some  text  Additionally, 
we  have  not  carried  over  text  in  45  CFR 
part  5b  which  does  not  pertain  to  SSA. 

We  have  not  duplicated  45  CFR 
5b.l2(c)  because  it  pertains  to  contracts 
amended  by  July  1, 1976  and  is 
therefore  obsolete.  We  have  not 
included  Appendix  B  to  part  5b  because 
it  is  obsolete.  As  required  by  the  Privacy 
Act,  SSA  currently  publishes  in  the 
Federal  Register  comprehensive  routine 
use  disclosures  for  each  of  the  systems 

of  records  it  miiintiiina 

ATailability  of  Infonnation  and 
Records  to  the  Public 

Regulations  at  45  CFR  part  5  contain 
the  rules  that  HHS  follows  in  handling 
requests  for  records  under  the  Freedom 
of  Information  Act.  These  regulations 
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are  supplemented  by  HHS  regulations 
specific  to  SSA  at  20  CFR  part  422, 
subpart  E  on  the  availability  of  SSA 
records  to  the  public.  We  have  other 
regulations,  i.e.,  20  CFR  part  401,  which 
provide  rules  we  follow  in  deciding 
whether  we  can  disclose  or  provide 
access  to  personal  information  in  SSA's 
benefit  records. 

Now  that  SSA  is  an  independent 
agency,  we  are  pubUshii^  regulations 
which  modify  HHS  regulations  to  reflect 
only  structural  and  procedural 
differences  between  the  two  agencies. 
Thiis  the  subject  regulations,  which  are 
a  new  part  402  of  20  CFR,  duplicate 
much  of  the  existing  45  CFR  part  5  and 
20  CFR  part  422,  subpart  E.  Since  these 
new  regulations  adopt  all  the  necessary 
provisions  of  subpart  E,  we  are 
removing  that  subpart. 

In  this  new  part  402,  we  clarify 
existing  rules  in  20  CFR  and  45  CFR  by 
replacing  the  passive  voice  with  the 
active  and  by  relocating  and 
redesignating  some  text.  Additionally, 
we  have  not  duplicated  text  in  45  CFR 
part  5  which  does  not  pertain  to  SSA, 
e.g.,  45  CFR  5.3  on  the  scope  of  the  HHS 
Freedom  of  Information  regulations. 

In  the  new  sections  402.35  and 
402.50,  we  are  updating  the  existing  20 
CFR  422.406(a)(4)  to  indicate  that  the 
listing  of  administrative  staff  manuals 
and  instructions  to  staff  that  affect  the 
public  are  no  longer  publj^ed  in  the 
Social  Security  Rulings,  but  are 
published  in  the  Index  of 
Administrative  Staff  Manuals  and 
Instructions  which  is  available  for 
inspection  at  social  security  offices. 

In  the  new  section  402.135,  we  are  not 
including  the  ciirrent  section  422.428 
^_  reference  to  the  HHS  Regional  Office 
--<^      Public  Afiiairs  Directors  because  those 
individuals  are  no  longer  involved  in 
the  processing  of  requests  for  SSA 
recordSk 

The  existing  section  422.444  shows 
the  Director,  Office  of  Public  Inquiries 
as  the  official  who  may  deny  a  request 
for  records.  Since  that  official  no  longer 
has  such  responsibihty,  the  new  section 
'  402.190  shows  the  Director,  Office  of 
Disclosure  Policy  as  the  appropriate 
official. 

Regulatory  Procedures 

As  authorized  by  5  U.S.C.  553(d)(3), 
we  find  good  cause  for  dispensing  widi 
the  30-day  delay  in  the  effective  date  of 
a  substantive  rule.  As  explained  above, 
these  regulations  do  no  more  than  merge 
existing  PIHS  and  SSA  regulations  and 
create  new  rules  by  merging  existing 
HHS  and  SSA  regulations  without  any 
substantive  chan^.  Thus,  we  find  that 
it  is  in  the  public  interest  to  make  these 
regulations  effective  upon  publication. 


Justification  for  Final  Rules 

When  required,  we  follow  the  notice 
of  proposed  rulemaking  and  public 
comment  procedures  specified  in  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553.  The  APA  provides 
exceptions  to  its  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  because  they  are 
impracticable,  unnecessary,  or  contrary 
to  the  pubUc  interest.  We  have 
determined  that,  under  5  U.S.C.  553 
(b)(B),  good  cause  exists  for  dispensing 
with  the  notice  of  proposed  rulemaking 
and  public  comment  procedures  in  this 
case.  We  are  duplicating,  without 
substantive  change,  much  of  the  existing 
regulations  on  the  Privacy  Act, 
disclosiue  of  official  records  and 
information,  the  Freedom  of  Information 
Act  and  availability  of  information,  and 
are  merging  those  materials  into  a 
revised  part  and  a  new  CFR  part. 
Th«refore,  opportunity  for  prior 
comment  is  unnecessary  and  we  are 
issuing  revised  part  401  and  a  new  part 
402  to  20  CFR  as  final  rules. 

Executive  Order  No.  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  rules  do  not  meet 
the  criteria  for  a  significant  regulatory 
action  imder  Executive  Order  12866. 
Thus,  they  were  not  subject  to  OMB 
review. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  requires  the 
preparation  of  a  reg\ilatory  flexibility 
analysis  for  any  rule  which  is  likely  to 
have  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
These  regidations  restate  existing 
pohcies  and  procediues  on  availability 
of  information  to  the  public  and  do  not 
contain  any  new  policies  or  procediues 
which  would  impact  the  public. 
Therefore,  the  imdersigned  hereby 
certifies  that  these  regulations  wiU  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  in 
accordance  with  5  U.S.C.  605(b).  Thus, 
a  regulatory  flexibility  analysis  has  not 
been  prepared. 

Paperworic  Reduction  Act 

This  final  rule  contains  reporting 
requirements  in  part  401,  §§401.40, 
401.55,  401.65,  and  reporting/ 
recordkeeping  requirements  in 
§401.100.  There  are  also  reporting 
requirements  in  part  402,  §§  402.130 
and  402.185.  We  have  submitted  these 
collection  requirements  to  OMB  for  its 
review  under  section  3507(d).  of  the 
Paperworic  Reduction~Act  of  1995. 


(Catalog  of  Federal  Domettic  Auistance 
Prograin  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insiuance;  96.004  Social  Security- 
Survivors  Insurance;  96.006  Supplemental 
Security  Income) 

ListofSabjectB 

20  CFR  Part  401 

Administrative  practice  and 
procedure.  Archives  and  records. 
Privacy  Act. 

20  CFR  Part  402 

Administrative  practice  and 
procedure.  Archives  and  records. 
Freedom  of  information. 

20  CFR  Part  422 

Administrative  practice  and 
procedure.  Freedom  of  information, 
Privact  Act 

Dated:  January  7, 1997. 
Shirley  Chater, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  20  CFR  chapter  III  is 
amended  as  follows: 

1.  Part  401  is  revised  to  read  as 
follows: 

PAFTT  401— PRIVACY  AND 
DISCLOSURE  OF  OFFICIAL  RECORDS 
AND  INFORMATION 

Subpart  A— General 

Sec. 

401.5    Purpose. 

401.10    Applicability. 

401.15    Limitations  on  scope. 

401.20    Scope. 

401.25    Terms  defined. 

Subpart  B— The  Privacy  Act 

401.30    Privacy  Act  responsibilities. 
401.35    Your  right  to  request  records. 
401.40    How  to  get  your  own  records. 
401.45    Verifying  your  identity. 
401.50    Granting  notification  of  or  access  to 

a  record. 
401.55    Special  procedures  for  notification 

of  or  access  to  medical  records. 
401.60    Access  ornotification  of  program 

records  about  two  or  more  individuals. 
401.65    How  to  correct  your  record. 
401.70    Appeals  of  refusals  to  correct  or 

amend  records. 
401.75    Rights  of  parents  or  legal  guardians. 
401.80    Accounting  for  disclostires. 
401.85    Exempt  systems. 
401.90    Contractors. 
401.95    Fees. 

Subpart  C—Dtadoaura  of  Official  Racorda 


401.100    Disclosure  of  records  with  the 
consent  of  the  subject  of  the  record. 

401.105  Disclosure  of  personal  information 
without  the  consent  of  the  subject  of  the 
record. 

401.110    Disclosure  of  personal  infbnnation 
in  nonprogram  records  without  the 
consent  of  the  subject  of  the  record. 


UMI 
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401.115    Disclosure  of  personal  information 
in  program  records  without  the  conseot 
of  the  subject  of  the  record. 
401.120    Disclosures  required  by  law. 
401.125    Disclosures  prohibited  by  law. 
401.130    Freedom  of  Information  Act. 
401.135    Other  laws. 
401.140    General  principles. 
401.145    Safeguards  against  unauthorized 

redisclosure  or  use. 
401.150    Compatible  purposes. 

Law  enforcement  purposes. 

Health  or  safety. 

Statistical  and  research  activities. 

Congress. 

General  Accounting  Office. 

Covirts. 

Other  specific  recipients. 

Deceased  (wrsons. 

Situations  not  specified  in  this 


401.155 
401.160 
401.165 
401.170 
401.175 
401.180 
401.185 
401.190 
401.195 
part. 
401.200 


Blood  donor  locator  service. 


Appendix  A  to  Part  401— EmployM 
Standards  of  Conduct 

Authority:  Sees.  205.  702(a)(5).  1106,  and 
1141  of  the  Social  Security  Act  (42  U.S.C. 
405.  902(a)(5),  1306.  and  1320b-ll);  5  U.S.C. 
552  and  552a;  8  U.S.C  1360;  26  U.S.C.  6103; 
30  U.S.C  923. 

Subpart  A— General 

f40U    Purpoea  of  ttM  regulations. 

(a)  General.  The  purpose  of  this  part 
is  to  describe  the  Social  Security 
Administration  (SSA)  policies  and 
procedures  for  implementing  the 
requirements  of  the  Privacy  Act  of  1974, 
5  U.S.C.  552a  and  section  1106  of  the 
Social  Security  Act  concerning 
disclosure  of  information  about 
individuals,  both  with  and  without  their 
consent.  This  f>art  also  complies  with 
other  applicable  statutes. 

(b)  Privacy.  This  part  implements  the 
Privacy  Act  by  estabUshing  agency 
policies  and  procedures  for  the 
maintenance  of  records.  This  part  also 
establishes  agency  policies  and 
procedures  under  which  you  can  ask  us 
whether  we  maintain  records  about  you 
or  obtain  access  to  your  records. 
Additionally,  this  part  establishes 
policies  and  procedures  under  which 
you  may  seek  to  have  your  record 
corrected  or  amended  if  you  believe  that 
your  record  is  not  accurate,  timely, 
complete,  or  relevant. 

(c)  Disclosure.  This  part  also  sets  out 
the  general  guidelines  which  we  follow 
in  deciding  whether  to  make 
disclosures.  However,  we  must  examine 
the  facts  of  each  case  sep>arately  to 
decide  if  we  should  disclose  the 
information  or  keep  it  confidential. 

f401.10    AppNcabHIty. 

(a)  SSA.  All  SSA  employees  and 
components  are  governed  by  this  part. 
SSA  employees  governed  by  this  part 
include  all  regular  and  special 


government  employees  of  SSA;  experts 
and  consultants  whose  temporary  (not 
in  excess  of  1  year)  or  intermittent 
services  have  been  prociued  by  SSA  by 
contract  pursuant  to  5  U.S.C.  3109; 
volunteers  where  acceptance  of  their 
services  are  authorized  by  law;  those 
individuals  performing  gratuitous 
services  as  permitted  under  conditions 
prescribed  by  the  Office  of  Personnel 
Management;  and,  participants  in  work- 
study  or  training  programs. 

(b)  Other  entities.  This  part  also 
applies  to  advisory  committees  and 
councils  within  the  meaning  of  the 
Federal  Advisory  Committee  Act  which 
provide  advice  to:  Any  official  or 
component  of  SSA;  or  the  President  and 
for  which  SSA  has  been  delegated 
responsibility  for  providing  services. 

S401.15    Limitations  on  acope. 
The  regulations  i^  this  part  do  not — 

(a)  Make  available  to  an  individual 
records  which  are  not  retrieved  by  that 
individual's  name  or  other  personal 
identifier. 

(b)  Make  available  to  the  general 
public  records  which  are  retrieved  by  an 
individual's  name  or  other  personal 
identifier  or  make  available  to  the 
general  public  records  which  would 
otherwise  not  be  available  to  the  general 
public  imder  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and  part 
402  of  this  title. 

(c)  Govern  the  maintenance  or 
disclosure  of,  notification  about  or 
access  to,  records  in  the  possession  of 
SSA  which  are  subject  to  the  regulations 
of  another  agency,  such  as  personnel 
records  which  are  part  of  a  system  of 
records  administered  by  the  Office  of 
Personnel  Management. 

(d)  Apply  to  grantees,  including  State 
and  local  governments  or  subdivisions 
thereof,  administering  federally  funded 
programs. 

(e)  Make  available  records  compiled 
by  SSA  in  reasonable  anticipation  of 
court  litigation  or  formal  administrative 
proceedings.  The  availability  of  such 
records  to  the  general  public  or  to  any 
subject  individual  or  party  to  such 
litigation  or  proceedings  shall  be 
governed  by  applicable  constitutional 
principles,  rules  of  discovery,  and 
applicable  regulations  of  the  agency. 

f401.20    Scope. 

(a)  Privacy.  Sections  401.30  through 
401.95,  which  set  out  SSA's  rules  for 
implementing  the  Privacy  Act,  apply  to 
all  agency  records  accessed  by  an 
individual's  name  or  personal  identifier 
subject  to  the  Privacy  Act. 

(b)  Disclosure — (1)  Program  records. 
Regulations  that  apply  to  the  disclosure 
of  information  about  an  individual 


contained  in  SSA's  program  records  are 
set  out  in  §§  401.100  through  401.103 
and  401.115  through  401.195.  These 
regulations  also  apply  to  the  disclosure 
of  other  Federal  program  information 
which  SSA  maintains.  That  information 
includes: 

(i)  Health  insurance  records  which 
SSA  maintains  for  the  Health  Care 
Financing  Administration's  (HCFA) 
programs  imder  title  XVm  of  the  Social 
Seciuity  Act.  We  will  disclose  these 
records  to  HCFA.  HCFA  may  redisclose 
these  records  imder  the  regulations 
applying  to  records  in  HCFA's  custody: 

(ii)  Black  lung  benefit  records  which 
SSA  maintains  for  the  administration  of 
the  Federal  Coal  Mine  Health  and  Safety 
Act;  (However,  this  information  is  not 
covered  by  section  1106  of  the  Social 
Security  Act.)  and 

(iii)  Records  kept  by  consultants. 
Information  retained  by  a  medical, 
psychological  or  vocational  professional 
concerning  an  examination  performed 
imder  contract  in  the  social  sectuity 
program  shall  not  be  disclosed  except  as 
permitted  by  this  part. 

(2)  Nonprogram  records.  Section 
401.110  sets  out  rules  applicable  to  the 
disclosiue  of  nonprogram  records,  e.g., 
SSA's  administrative  and  persoimel 
records. 

§401.25   Terms  defined. 

Access  mean*  making  a  record 
available  to  a  subject  individual. 

Act  means  the  Social  Seairity  Act. 

Agency  means  the  Social  Seciuity 
Administration. 

Commissioner  means  the 
Commissioner  of  Social  Security. 

Disclosure  means  making  a  record 
about  an  individual  available  to  or 
releasing  it  to  another  party. 

FOLA  means  the  Freedom  of 
Information  Act. 

Individual  when  used  in  connection 
with  the  Privacy  Act  or  for  disclosure  of 
nonprogram  records,  means  a  living 
person  who  is  a  citizen  of  the  United 
States  or  an  alien  lawfully  admitted  for 
permanent  residence.  It  does  not 
include  persons  such  as  sole 
proprietorships,  partnerships,  or 
corporations.  A  business  firm  which  is 
identified  by  the  name  of  one  or  more 
persons  is  not  an  individual.  When  used 
in  connection  with  the  rules  governing 
program  information,  individual  means 
a  living  natural  person;  this  does  not 
include  corporations,  partnerships,  and 
unincorporated  business  or  professional 
groups  of  two  or  more  persons. 

Information  means  information  about 
an  individual,  and  includes,  but  is  not 
limited  to,  vital  statistics;  race,  sex,  or 
other  physical  characteristics;  earnings 
information;  professional  fees  paid  to  an 
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individual  and  other  financial 
information;  benefit  data  or  other  claims 
information;  the  social  secvirity  number, 
employer  identification  niunber,  or 
other  individual  identifier,  address; 
phone  number,  medical  information, 
including  psychological  or  psychiatric 
information  or  lay  information  used  in 
a  medical  determination;  and 
information  about  marital  and  femiily 
relationships  and  other  personal 
relationships. 

Maintain  means  to  establish,  collect, 
use,  or  disseminate  when  used  in 
connection  with  the  term  record;  and,  to 
have  control  over  or  responsibility  for  a 
system  of  records  when  used  in 
connection  with  the  term  system  of 
records. 

Notification  means  commimication  to 
an  individual  whether  he  Is  a  subject 
individual.  [Subject  individual  is 
defined  further  on  in  this  section.) 

Program  Information  means  personal 
information  and  records  collected  and 
compiled  by  SSA  in  order  to  discharge 
its  responsibilities  imder  titles  I,  II,  IV 
part  A,  X,  XI,  XIV.  XVI  and  XVffl  of  the 
Act  and  parts  B  and  C  of  the  Federal 
Coal  Mine  Health  and  Safety  Act. 

Record  means  any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  SSA 
including,  but  not  limited  to, 
information  such  as  an  individual's 
education,  financial  transactions, 
medical  history,  and  criminal  or 
employment  history  that  contains  the 
individual's  name,  or  an  identifying 
number,  symbol,  or  any  other  means. by 
which  an  individual  can  be  identified. 
When  used  in  this  part,  record  means 
only  a  record  i^iich  is  in  a  system  of 
records. 

Routine  use  means  the  disclosure  of  a 
record  outside  SSA,  without  the  consent 
of  the  subject  Individual,  for  a  purpose 
which  is  compatible  with  the  purpose 
for  which  the  record  was  collected.  It 
includes  disclosures  reqiured  to  be 
made  by  statutes  other  than  the 
Freedom  of  Information  Act,  5  U.S.C. 
552.  It  does  not  include  disclosures 
which  the  Privacy  Act  otherwise 
permits  without  the  consent  of  the 
subject  individual  and  without  regard  to 
whether  they  are  compatible  with  the 
purpose  for  which  the  information  is 
collected,  such  as  disclosures  to  the 
Bureau  of  the  Census,  the  General 
Accounting  Office,  or  to  Congress. 

Social  Security  Administration  (SSA) 
means  (1)  that  Federal  agency  which  has 
administrative  responsibilities  under 
tides.  I,  n.  X,  XI.  XIV,  XVI.  and  XVm  of 
the  Act;  and  (2)  units  of  State 
govOTmnents  which  make 
determinations  under  agreements  made 
under  sections  221  and  1633  of  the  Act 


Social  Security  program  means  any 
program  or  provision  of  law  which  SSA 
is  responsible  for  administering, 
including  the  Freedom  of  Information 
Act  and  Privacy  Act.  This  includes  our 
responsibilities  under  partaC  and  C  of 
the  Federal  Coal  Mine  Health  and  Safety 
Act. 

Statistical  record  means  a  record 
maintained  for  statistical  research  or 
reporting  purposes  only  and  not 
maintained  to  make  determinations 
about  a  particular  subject  Individual. 

Subject  individual  means  the  person 
to  whom  a  record  pertains. 

System  of  records  means  a  group  of 
records  imder  our  control  fit^m  which 
information  about  an  individual  is 
retrieved  by  the  name  of  the  individual 
or  by  an  identifying  number,  symbol,  or 
other  identifying  particular.  Single 
records  or  groups  of  records  which  are 
not  retrieved  by  a  personal  identifier  are 
not  part  of  a  system  of  records.  Papers 
maintained  by  individual  Agency 
employees  which  are  prepared, 
maintained,  or  discarded  at  the 
discretion  of  the  employee  and  which 
are  not  subject  to  the  Federal  Records 
Act,  44  U.S.C.  2901,  are  not  part  of  a 
system  of  records;  provided,  that  such 
personal  papers  are  not  used  by  the 
employee  or  the  Agency  to  determine 
any  rights,  benefits,  or  privileges  of 
individuals. 

IVeand  our  mean  the  Social  Security 
Administration. 

SubfMrt  B^^The  Privacy  Aet 

1401.30    PrivMyActrMponslMlittM. 

(a)  Policy.  Our  policy  is  to  protect  the 
privacy  of  individuals  to  the  fullest 
extent  possible  while  nonetheless 
permitting  the  exchange  of  records 
required  to  fulfill  our  administrative 
and  program  responsibilities,  and 
responsibilities  for  disclosing  records 
which  the  general  public  is  entiUed  to 
have  under  the  Freedom  of  Information 
Act,  5  U.S.C.  552,  and  20  CFR  part  402. 

(b)  Maintenance  of  Records.  We  will 
maintain  no  record  unless: 

(1)  It  is  relevant  and  necessary  to 
accomplish  an  SSA  function  which  is 
required  to  be  accomplished  by  statute 
or  Executive  Order; 

(2)  We  obtain  the  information  in  the 
record,  as  much  as  it  is  practicable,  fit>m 
the  subject  individual  if  we  may  use  the 
record  to  determine  an  individual's 
rights,  benefits  or  privileges  under 
Federal  programs; 

(3)  We  inform  the  individual 
providing  the  record  to  us  of  the 
authority  for  oiur  asking  him  or  her  to 
provide  the  record  (including  whether 
providing  the  record  is  mandatory  or 
voluntary,  the  principal  purpose  for 


maintaining  the  record,  the  routine  uses 
for  the  record,  and  what  effect  his  or  her 
refusal  to  provide  the  record  may  have 
on  him  or  her).  Further,  the  individual 
agrees  to  provide  the  record,  if  the 
individual  is  not  required  by  statute  or 
Executive  Order  to  do  so. 

(c)  First  Amendment  rights.  We  will 
keep  no  record  which  describes  how  an 
individual  exercises  rights  giiaranteed 
by  the  First  Amendment  unless  we  are 
expressly  authorized: 

(1)  By  statute. 

(2)  By  the  subject  individual,  or 

(3)  Unless  pertinent  to  and  within  the 
scope  of  an  authorized  law  enforcement 
activity. 

{401^   YourrigMtoraqueetrKOftfe. 

The  Privacy  Act  gives  you  the  right  to 
direct  access  to  most  records  about 
yourself  that  are  in  o\u  systems  of 
records.  Exceptions  to  this  Privacy  Act 
right  Include — 

(a)  Special  procedures  for  access  to 
certain  medical  records  (see  5  U.S.C. 
552a(f)(3)  and  $401.55): 

(b)  Unavailability  of  certain  criminal 
law  enforcement  records  (see  5  U.S.C 
552a(k),  and  §  401.85);  and 

(c)  Unavailability  of  records  compiled 
in  reasonable  anticipation  of  a  court 
action  or  formal  administrative 
proceeding. 

Note  to  §40135:  The  Frsedom  of 
Information  Act  (see  20  CFR  put  402)  tUowt 
you  to  request  information  from  SSA  whothor 
or  not  it  is  in  a  system  of  racordi. 

$401.40   How  to  get  your  o«*n  raoordi. 

(a)  Your  right  to  notification  and 
access.  Subject  to  the  provisions 
governing  medical  records  in  §  401 .55, 
you  may  ask  for  notification  of  or  access 
to  any  record  about  yourself  that  is  in 
an  SSA  system  of  records.  If  you  are  a 
minor,  you  may  get  information  about 
yourself  under  the  same  rules  as  for  an 
adult.  Under  the  Privacy  Act,  if  you  are 
the  parent  or  guardian  of  a  minor,  or  the 
legal  guardian  of  someone  who  has  been 
declared  legally  incompetent,  and  you 
are  acting  on  his  or  her  behalf,  you  may 
ask  for  information  about  that 
individual.  You  may  be  accompanied  by 
another  individual  of  your  choice  when 
you  request  access  to  a  record  in  person, 
provided  that  you  affirmatively 
authorize  the  ^esence  of  such  other 
individual  durmg  any  discussion  of  a 
record  to  which  you  are  requesting 
access. 

(b)  Identifying  the  records.  At  the  time 
of  yoiu-  request,  you  must  specify  which 
systems  of  records  you  wish  to  have 
searched  and  the  records  to  wduch  you 
wish  to  have  access.  You  may  also 
request  copies  of  all  or  any  such 
records.  Also,  we  may  ask  you  to 
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provide  sufficient  particulars  to  enable 
us  to  distinguish  betMreen  records  on 
individuals  with  the  same  name.  The 
necessary  particulars  are  set  forth  in  the 
notices  of  systems  of  records  which  are 
published  in  the  Federal  Register. 

(c)  Requesting  notification  or  access. 
To  request  notification  of  or  access  to  a 
record,  you  may  visit  your  local  social 
security  office  or  write  to  the  manager 
of  the  SSA  system  of  records.  The  name 
and  address  of  the  manager  of  the 
system  is  part  of  the  notice  of  systems 
of  records.  Every  local  social  secxuity 
office  keeps  a  copy  of  the  Federal 
Register  containing  that  notice.  That 
office  can  also  help  you  get  access  to 
your  record.  You  do  not  need  to  use  any 
special  form  to  ask  for  a  record  about 
you  in  our  files,  but  your  request  must 
give  enough  identifying  information 
about  the  record  you  want  to  enable  us 
to  find  your  particular  record.  This 
identifying  information  should  include 
the  system  of  records  in  which  the 
record  is  located  and  the  name  and 
social  secxuity  number  (or  other 
identifier)  imder  which  the  record  is 
filed.  We  do  not  honor  requests  for  all 
records,  all  information,  or  similar 
blanket  requests.  Before  granting 
notification  of  or  access  to  a  record,  we 
may,  if  you  are  making  your  request  in 
person,  require  you  to  put  your  request 
in  writing  if  you  have  not  already  done 
so. 

S  401.46    Verifying  your  identity. 

(a)  When  required.  Unless  you  are 
making  a  request  for  notification  of  or 
access  to  a  record  in  person,  and  you  are 
personally  known  to  the  SSA 
representative,  you  must  verify  your 
identity  in  accordance  with  paragraph 
(b)  of  this  section  if: 

(1)  You  make  a  request  for  notification 
of  a  record  and  we  determine  that  the 
mere  notice  of  the  existence  of  the 
record  would  be  a  clearly  unwarranted 
invasion  of  privacy  if  disclosed  to 
someone  other  than  the  subject 
individual;  or, 

(2)  You  make  a  request  for  access  to 
a  record  which  is  not  required  to  be 
disclosed  to  the  general  public  under 
the  Freedom  of  Loformation  Act,  5 
U.S.C.  552,  and  part  402  of  this  chapter. 

(b)  Manner  of  verifying  identity-AX) 
Request  in  person.  If  you  make  a  request 
to  us  in  person,  you  must  provide  at 
least  one  piece  of  tangible  identification 
such  as  a  driver's  license,  passport, 
alien  or  voter  registration  card,  or  union 
card  to  verify  your  identity.  If  you  do 
not  have  identification  papers  to  verify 
your  identity,  you  must  certify  in 
writing  that  you  are  the  individual  who 
you  claim  to  be  and  that  you  imderstand 
that  the  knowing  and  willful  request  for 


or  acquisition  of  a  record  pertaining  to 
an  individual  under  false  pretenses  is  a 
criminal  offense. 

(2)  Request  by  telephone.  If  you  make 
a  request  by  telephone,  you  must  verify 
your  identityi)y  providing  identifying 
particulars  which  parallel  the  record  to 
which  notification  or  access  is  being 
sought.  If  we  determine  that  the 
particulars  provided  by  telephone  are 
insufficient,  you  will  be  required  to 
submit  your  request  in  writing  or  in 
person.  We  will  not  accept  telephone 
requests  where  an  individual  is 
requesting  notification  of  or  access  to 
sensitive  records  such  as  medical 
records. 

(3)  Requests  not  in  person.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  if  you  do  not  make  a  request  in 
person,  you  must  submit  a  notarized 
request  to  SSA  to  verify  your  identity  or 
you  must  certify  in  your  request  that 
you  are  the  individual  you  claim  to  be 
and  that  you  understand  that  the 
knowing  and  willful  request  for  or. 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense. 

(4)  Requests  on  behalf  of  another.  If 
you  make  a  request  on  behalf  of  a  minor 
or  legal  incompetent  as  authorized 
under  §  401.40,  you  must  verify  your 
relationship  to  the  minor  or  legal 
incompetent,  in  addition  to  verifying 
your  own  identify,  by  providing  a  copy 
of  the  minor's  birth  certificate,  a  court 
order,  or  other  competent  evidence  of 
guardianship  to  SSA;  except  4hat  you 
are  not  required  to  verify  your 
relationship  to  the  minor  or  legal 
incompetent  when  you  are  not  required 
to  verify  your  own  identify  or  when 
evidence  of  your  relationship  to  the 
minor  or  legal  incompetent  has  been 
previously  given  to  SSA. 

(5)  Medical  records — additional 
verification.  You  need  to  further  verify 
your  identify  if  you  are  requesting 
notification  of  or  access  to  sensitive 
records  such  as  medical  records.  Any 
information  for  further  verification  must 
parallel  the  information  in  the  record  to 
which  notification  or  access  is  being 
sought.  Such  further  verification  may 
include  such  particulars  as  the  date  or 
place  of  birth,  names  of  parents,  name 
of  employer  or  the  specific  times  the 
individual  received  medical  treatment. 


f  401.50    Granting  notification  of  or  I 
to  a  record. 

(a)  General.  Subject  to  the  provisions 
governing  medical  records  in  §  401.55 
and  the  provisions  governing  exempt 
systems  in  §401.85.  upon  receipt  of 
your  request  for  notification  of  or  access 
to  a  record  and  verification  of  yoin 
identity,  we  will  review  your  request 


and  grant  notification  or  access  to  a 
record,  if  you  are  the  subject  of  the 
record. 

(b)  Our  delay  in  responding.  If  we 
determine  that  we  will  have  to  delay 
responding  to  your  request  because  of 
the  number  of  requests  we  are 
processing,  a  breakdown  of  equipment, 
shortage  of  personnel,  storage  of  records 
in  other  locations,  etc.,  we  will  so 
inform  you  and  tell  you  when 
notification  or  access  will  be  granted. 

§401.55    Special  procedures  for 
notification  of  or  access  to  medical  records. 

(a)  General.  In  general,  you  have  a 
right  to  notification  of  or  access  to  your 
medical  records,  including 
psychological  records,  as  well  as  to 
other  records  pertaining  to  you  that  we 
maintain.  In  this  section,  we  set  forth 
special  procedures  as  permitted  by  the 
Privacy  Act  for  notification  of  or  access 
to  medical  records,  including  a  special 
procedure  for  notification  of  or  access  to 
medical  records  of  minors. 

(b)  Medical  records  procedures. — (1) 
Notification  of  or  access  to  medical 
records,  (i)  You  may  request  notification 
of  or  access  to  a  medical  record 
pertaining  to  you.  Unless  you  are  a 
parent  or  guardian  requesting 
notification  of  or  access  to  a  minor's 
medical  record,  you  must  make  a 
request  for  a  medical  record  in 
accordance  with  this  section  and  the 
procedures  in  §§401.45  through  401.50 
of  this  part. 

(ii)  Wheii  you  request  medical 
information  about  yourself,  you  must 
also  name  a  representative  in  writing. 
The  representative  may  be  a  physician, 
other  health  professionaF,  or  other 
responsible  individual  who  would  be 
willing  to  review  the  record  and  inform 
you  of  its  contents  at  your 
representative's  discretion.  If  you  do  not 
designate  a  representative,  we  may 
decline  to  release  the  requested 
information.  In  some  cases,  it  may  be 
possible  to  release  medical  information 
directly  to  you  rather  than  to  your 
representative. 

(2)  Utilization  of  the  designated 
representative.  You  will  be  granted 
direct  access  to  your  medical  record  if 
we  can  determine  that  direct  access  is 
not  likely  to  have  an  adverse  effect  on 
you.  If  we  believe  that  we  are  not 
qualified  to  determine,  or  if  we  do 
determine,  that  direct  access  to  you  is 
likely  to  have  an  adverse  effect,  the 
record  will  be  sent  to  the  designated 
representative.  We  will  inform  you  in 
writing  that  the  record  has  been  sent. 

(c)  Medical  records  of  minors. — (1) 
Requests  by  minors;  notification  of  or 
access  to  medical  records  to  minors.  A 
minor  may  request  notification  of  or 
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access  to  a  medical  record  pertaining  to 
him  or  her  in  accordance  with 
paragraph  (b)  of  this  section. 

(2)  Requests  on  a  minor's  behalf; 
notification  of  or  access  to  medidd 
records  to  an  individual  on  a  minor's 
behalf,  (i)  To  protect  the  privacy /)f  a 
minor,  we  will  not  give  to  a  parent  or 
guardian  direct  notification  of  or  access 
to  a  minor's  record,  even  though  the 
parent  or  guardian  who  requests  such 
notification  or  access  is  authorized  to 
act  on  a  minor's  behalf  as  provided  in 
§401.75  of  this  part. 

(ii)  A  parent  or  guardian  must  make 
all  requests  for  notification  of  or  access 
to  a  minor's  medical  record  in 
accordance  with  this  paragraph  and  the 
procedures  in  §§401.45  through  401.50 
of  this  part.  A  parent  or  guardian  must 
at  the  time  he  or  she  makes  a  request 
designate  a  family  physician  or  other 
health  professional  (other  than  a  family 
membo*)  to  whom  the  record,  if  any, 
will  be  sent.  If  the  parent  or  guardian 
will  not  designate  a  representative,  we 
will  decline  to  release  the  requested 
information. 

(iii)  Where  a  medical  record  on  the 
minor  exists,  we  will  in  all  cases  send 
it  to  the  physician  or  health  professional 
designated  by  the  parent  or  guardian.  If 
disclosure  of  the  record  woidd 
constitute  an  invasion  of  the  minor's 
privacy,  we  will  bring  that  fact  to  the 
attention  of  the  physician  or  health 
professional  to  whom  we  send  the 
record.  We  will  ask  the  physician  or 
health  professional  to  consider  the  effect 
that  disclosure  of  the  record  to  the 
parent  or  guardian  would  have  on  the 
minor  when  the  physician  or  health 
professional  determines  whether  the 
minor's  medical  record  should  be  made 
available  to  tha^parent  or  guardian.  We 
will  respond  in  substantidly  the  ~ 
following  form  to  the  parent  or  guardian 
making  the  request: 

We  have  completed  processing  your 
request  for  notification  of  or  access  to 

's 

(Name  of  minor) 

medical  records.  Please  be  informed  that  if 
any  medical  record  was  found  pertaining  to 
that  individual,  it  has  been  sent  to  jrour 
designated  physician  or  health  professional. 

(iv)  In  each  case  where  we  send  a 
minor's  medical  record  to  a  physician  or 
health  profsssional,  we  will  make 
reasonable  efforts  to  inform  the  minor 
that  we  have  given  the  record  to  the 
representative. 

(d)  Requests  on  behalf  of  an 
incapacitated  adult.  If  you  are  the  legal 
guardian  of  an  adult  who  has  been 
declared  legally  incompetent,  you  may 
receive  his  or  her  recoids  directly. 


1401.60   AcoMS  or  noWcatkMiof  program 
rocords  abotft  two  or  mora  hKflvMiMia. 

When  information  about  two  or  more 
individuals  is  in  one  record  filed  under 
your  social  security  number,  you  may 
receive  the  information  about  you  and 
the  fact  of  entitiement  and  the  amount 
of  benefits  payable  to  other  persons 
based  on  your  record.  You  may  receive 
information  about  yoiuvelf  or  others, 
which  is  filed  under  someone  else's 
social  security  number,  if  that 
information  ^ects  your  entitiement  to 
social  seciuity  benefits  or  the  amount  of 
those  benefits. 

1401.66    How  to  correct  your  racord. 

(a)  How  to  request  a  correction.  This 
section  applies  to  all  records  kept  by 
SSA  (as  described  in  §  401.5)  except  for 
records  of  earnings.  (20  CFR  422.125 
describes  how  to  request  correction  of 
your  earnings  record.)  You  may  request 
that  your  record  be  corrected  or 
amended  if  you  believe  that  the  record 
is  not  accurate,  timely,  complete, 
relevant,  or  necessary  to  the 
administration  of  a  social  seciuity 
program.  To  amend  or  correct  your 
record,  you  should  write  to  the  manager 
identified  in  the  notice  of  systems  of 
records  which  is  published  in  the 
Federal  Register  (see  §  401.40(c)  on  how 
to  locate  this  information).  The  staff  at 
any  social  security  office  can  help  you 
prepare  the  request.  You  should  si^mit 
any  available  evidence  to  support  yoiu 
request.  Your  request  should  indicate — 

(1)  The  system  of  records  fit>m  which 
the  record  is  retrieved: 

(2)  The  particular  record  which  you 
want  to  correct  or  amend; 

(3)  Whether  you  want  to  add,  delete 
or  substitute  iniformation  in  the  record: 
and 

(4)  Your  reasons  for  believing  that 
yoiu  record  should  be  corrected  or 
amended. 

(b)  What  we  will  not  change.  You 
cannot  use  the  correction  process  to 
alter,  delete,  or  amend  information 
which  is  part  of  a  determination  of  fact 
or  which  is  evidence  received  in  the 
record  of  a  claim  in  the  administrative 
appeal  process.  Disagreements  with 
these  determinations  are  to  be  resolved 
through  the  SSA  appeal  process.  (See 
subparts  I  and  J  of  part  404,  and  subpart 
N  of  part  416,  of  this  chapter.)  For 
example,  you  cannot  use  the  correction 
process  to  alter  or  delete  a  doaunent 
showing  a  birth  date  used  in  deciding 
your  social  seciuity  claim.  However, 
you  may  submit  a  statement  on  why  you 
think  certain  information  should  be 
altered,  deleted,  or  amended,  and  we 
will  make  this  statement  part  of  your 
file. 


(c)  Acknowledgment  of  correction 
request.  We  will  acknowledge  receipt  of 
a  correction  request  within  10  woridng 
days,  unless  we  can  review  and  process 
the  request  and  give  an  initial 
determination  of  denial  or  compliance 
before  that  time. 

(d)  Notice  of  error.  If  the  record  is 
wrong,  we  will  correct  it  prompUy.  If 
wrong  information  was  disclosed  from 
the  record,  we  will  tell  all  those  of 
whom  we  are  aware  received  that 
information  that  it  was  wrong  and  will 
give  them  the  correct  information.  This 
will  not  be  necessary  if  the  change  is  not 
due  to  an  error,  e.g.,  a  change  of  name 
or  address. 

(e)  Record  found  to  be  correct.  If  the 
record  is  correct,  we  will  inform  you  in 
writing  of  the  reason  why  we  refuse  to 
amend  your  record  and  we  will  also 
inform  you  of  yoiu  right  to  seek  a 
review  of  the  refusal  and  the  name  and 
address  of  the  official  to  whom  you 
should  send  your  request  for  review. 

(f)  Record  of  another  government 
agency.  If  you  request  us  to  correct  or 
amend  a  record  governed  by  the 
regulation  of  another  government 
agency,  e.g. ,  Office  of  Personnel 
Management,  Federal  Bureau  of 
Investigation,  we  will  forward  your 
request  to  such  government  agency  for 
processing  and  we  will  inform  you  in 
writing  of  the  referral 

f  401.70   Appeals  of  rafuaals  to  correct  or 


(a)  Which  decisions  are  covered.  This 
section  describes  how  to  appeal  a 
decision  made  under  the  IMvacy  Act 
concerning  your  request  for  correction 
of  a  record  or  for  access  to  your  Tecords, 
those  of  your  minor  child,  or  those  of  a 
person  for  whom  you  are  the  legal 
guardian.  We  generally  handle  a  denial 
of  your  request  for  information  about 
another  person  imder  the  provisions  of 
the  FOIA  (see  part  402  of  this  chaptw). 
This  section  applies  only  to  written 
requests. 

(d)  Appeal  of  refusal  to  amend  or 
correct  a  record.  (1)  If  we  deny  your 
request  to  correct  a  record,  you  may 
request  a  review  of  that  decision.  As 
discussed  in  §  401.65(e),  our  letter 
denying  your  request  will  tell  you  to 
whom  to  write. 

(2)  We  will  review  your  request 
within  30  woridng  days  from  the  date  of 
receipt.  However,  for  a  good  reason  and 
with  the  approval  of  the  Commissioner, 
or  designee,  this  time  limit  may  be 
extended  up  to  an  additional  30  days.  In 
that  case,  we  will  notify  you  about  the 
delay,  the  reason  for  it,  and  the  date 
vrhen  the  review  is  expected  to  be 
completed.  If,  after  review,  we 
determine  that  tbe  record  shoiUd  be 
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corrected,  the  record  will  be  corrected. 
If,  after  review,  we  also  refuse  to  amend 
the  record  exactly  as  you  requested,  we 
will  inform  you — 

(i)  That  your  request  has  been  refused 
and  the  reason: 

(ii)  That  this  refusal  is  SSA's  final 
decision; 

(ill)  That  you  have  a  right  to  seek 
court  review  of  this  request  to  amend 
the  record;  and 

(iv)  That  you  have  a  right  to  file  a 
statement  of  disagreement  with  the 
decision.  Your  statement  should  include 
the  reason  you  disagree.  We  will  make 
your  statement  available  to  anyone  to 
whom  the  record  is  subsequently 
disclosed,  together  with  a  statement  of 
our  reasons  for  refusing  to  amend  the 
record.  Also,  we  will  provide  a  copy  of 
your  statement  to  individuals  whom  we 
are  aware  received  the  record 
previously. 

(c)  Appeals  after  denial  of  access.  If, 
under  the  Privacy  Act,  we  deny  your 
request  for  access  to  your  own  record, 
those  of  your  minor  child,  or  those  of  a 
person  for  whom  you  are  the  legal 
guardian,  we  will  advise  you  in  writing 
of  the  reason  for  that  denial,  the  name 
and  title  or  position  of  the  person 
responsible  for  the  decision,  and  your 
right  to  appeal  that  decision.  You  may 
appeal  the  denial  decision  to  the 
Commissioner  of  Social  Security.  6401 
Seciirity  Boulevard,  Baltimore,  MD 
21235,  within  30  days  after  you  receive 
the  notice  denying  all  or  part  of  your 
request,  or,  if  later,  within  30  days  after 
you  receive  materials  sent  to  you  in 
partial  compliance  with  your  request.  If 
we  refuse  to  release  a  medical  record 
because  you  did  not  designate  a 
representative  (§  401.55)  to  receive  the 
material,  that  refusal  is  not  a  formal 
denial  of  access  and,  therefore,  may  not 
be  appealed  to  the  C(»nmissioner.  If  you 
file  an  appeal,  either  the  Commissioner 
or  a  designee  will  review  your  request 
and  any  supporting  information 
submitted  and  then  send  you  a  notice 
explaining  the  decision  on  your  appeal 
We  must  make  our  decision  within  20 
woridng  days  after  we  receive  your 
appeal.  The  Commissioner  or  a  designee 
may  extend  this  time  limit  up  to  10 
additional  working  days  if  one  of  the 
circumstances  in  20  CFR  402.140  is  met. 
We  will  notify  you  in  writing  of  any 
extension,  the  reastm  for  the  extension, 
and  the  date  by  which  we  will  decide 
your  appeal,  llie  notice  of  the  decision 
on  your  appeal  will  explain  your  right 
to  have  the  matter  reviewed  in  a  Federal 
district  coiirt  if  you  disagree  with  aU  or 
part  of  our  decision. 


1401.75    Rights  of  parents  or  legal 
guardians. 

For  purposes  of  this  part,  a  parent  or 
guardian  of  any  minor  or  the  legal 
guardian  of  any  individual  who  has 
been  declared  incompetent  due  to 
physical  or  mental  incapacity  or  age  by 
a  court  of  competent  jiuisdiction  is 
authorized  to  act  on  behalf  of  a  minor 
or  incompetent  individual.  Except  as 
provided  in  §  401.45,  governing 
procedures  for  verifying  an  individual's 
identity,  and  §  401.55(c)  governing 
special  procedures  for  notification  of  or 
access  to  a  minor's  medical  records,  if 
you  are  authorized  to  act  on  behalf  of  a 
minor  or  legal  incompetent,  you  will  be 
viewed  as  if  you  were  the  individual  or 
subject  individual. 

f  401 .80   Accounting  for  disclosures. 

(a)  We  will  maintain  an  accoimting  of 
all  disclosures  of  a  record  for  five  years 
or  for  the  life  of  the  record,  whichever 
is  longer;  except  that,  we  will  not  make 
accounting  for 

(1)  Disclosures  under  paragraphs  (a) 
and  (b)  of  §401. 110;  and, 

(2)  Disclosures  of  your  record  made 
with  your  written  consent. 

(b)  The  accounting  will  include: 

(1)  The  date,  natiue,  and  purpose  of 
each  disclosure;  and 

(2)  The  name  and  address  of  the 
person  or  entity  to  whom  the  disclosure 
is  made. 

(c)  You  may  request  access  to  an 
accounting  of  disclosures  of  your 
record.  You  must  request  access  to  an 
accoimting  in  accordance  with  the 
procedures  in  §401.40.  You  will  be 
granted  access  to  an  accounting  of  the 
disclosures  of  your  record  in  accordance 
with  the  procedures  of  this  part  which 
govern  access  to  the  related  record.  We 
may,  at  our  discretion,  grant  access  to  an 
accounting  of  a  disclosure  of  a  record 
made  under  paragraph  (g)  of  §  401.110. 

S401J5    Exempt systsms. 

(a)  General  policy.  The  Privacy  Act 
permits  certain  types  of  specific  systems 
of  records  to  be  exempt  from  some  of  its 
requirements.  Our  policy  is  to  exercise 
authority  to  exempt  systems  of  records 
only  in  compelling  cases. 

(b)  Specific  systems  of  records 
exempted.  (1)  'Those  systems  of  records 
Usted  in  paragraph  (b)(2)  of  this  section 
are  exempt  from  the  following 
provisions  of  the  Act  and  this  part: 

(i)  5  U.S.C.  552a(c)(3)  and  paragraph 
(c)  of  §  401.80  of  this  part  which  require 
that  you  be  granted  access  to  an 
accoimting  of  disclosures  of  your 
record. 

(ii)  5  use.  552a  (d)(1)  through  (4) 
and  (f)  and  §§  401.35  through  401.75 
relating  to  notification  of  or  access  to 


records  and  correction  or  amendment  of 
records. 

(iii)  5  U.S.C.  552a(e)(4)  (G)  and  (H) 
which  require  that  we  include 
information  about  SSA  procedures  for 
notification,  access,  and  correction  or 
amendment  of  records  in  the  notice  for 
the  systems  of  records. 

(iv)  5  U.S.C.  552a(e)(3)  and  §  401.30 
which  require  that  if  we  ask  you  to 
provide  a  record  to  us,  we  must  inform 
you  of  the  authority  for  our  asking  you 
to  provide  the  record  (including 
whether  providing  the  record  is 
mandatory  or  voluntary,  the  principal 
purposes  for  maintaining  the  record,  the 
routine  uses  for  the  record,  and  what 
effect  your  refusal  to  provide  the  record 
may  have  on  you),  and  if  you  are  not 
required  by  statute  or  Executive  Order 
to  provide  the  record,  that  you  agree  to 
provide  the  record.  Hiis  exemption 
applies  only  to  an  investigatory  record 
compiled  by  SSA  for  criminal  law 
enforcement  purposes  in  a  system  of 
records  exempt  under  subsection  (j)(2) 
of  the  Privacy  Act  to  the  extent  that 
these  requirements  would  prejudice  the 
conduct  of  the  investigation. 

(2)  The  following  systems  of  records 
are  exempt  from  those  provisions  of  the 
Privacy  Act  and  this  put  listed  in 
paragraph  (b)(1)  of  this  section: 

(i)  Pursuant  to  subsection  (j)(2)  of  the 
Privacy  Act,  the  Investigatory  Material 
Compiled  for  Law  Enforcement 
Purposes  System.  SSA. 

(ii)  Pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act: 

(A)  'The  General  Criminal 
Investigation  Files,  SSA; 

(B)  Ine  Criminal  Investigations  File. 
SSA;  and. 

(C)  The  Program  Integrity  Case  Files. 
SSA. 

(D)  Qvil  and  Administrative 
Investigative  Files  of  the  Inspector 
General.  SSA/OIG. 

(E)  Complaint  Files  and  Log.  SSA/ 
OGC. 

(iii)  Pursuant  to  subsection  (k)(5)  of 
the  Privacy  Act: 

(A)  The  Investigatory  Material 
Compiled  for  Security  and  Suitability 
Purposes  System,  SSA;  and, 

(B)  The  Suitability  for  Employment 
Records,  SSA. 

(iv)  Pursuant  to  subsection  (k)(6)  of 
the  Ptivacy  Act,  the  Personnel  Research 
and  Merit  Promotion  Test  Records. 
SSA/DCHR/OPE. 

(c)  Notification  of  or  access  to  records 
in  exempt  systems  of  records.  (1)  Where 
a  system  of  records  is  exempt  as 
provided  in  paragraph  (b)  of  this  . 
section,  you  may  nonetheless  request 
notification  of  or  access  to  a  record  in 
that  system.  You  should  make  requests 
for  notification  of  or  access  to  a  record 
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in  an  exempt  system  of  records  in 
accordance  widi  the  procedures  of 
•§§401.35  through  401.55. 

(2)  We  will  grant  you  notification  of 
or  access  to  a  record  in  an  exempt 
system  but  only  to  the  extent  such 
notification  or  access  would  not  reveal 
the  identity  of  a  source  who  furnished 
the  record  to  us  under  an  express 
promise,  and  prior  to  September  27, 
1975,  an  implied  promise,  that  his  or 
her  identity  would  be  held  in 
confidence,  if: 

(i)  The  record  is  in  a  system  of  records 
which  is  exempt  under  subsection  (k)(2) 
of  the  Privacy  Act  and  you  have  been, 
as  a  result  of  the  maintenance  of  the 
record,  denied  a  right,  privilege,  or 
benefit  to  which  you  would  otherwise 
be  eligble;  or, 

(ii)  The  record  is  in  a  system  of 
records  which  is  exempt  under 
subsection  (k)(5)  of  the  Privacy  Act. 

(3)  If  we  do  not  grant  you  notification 
of  or  access  to  a  record  in  a  system  of 
records  exempt  under  subsections  (k)  (2) 
and  (5)  of  the  Privacy  Act  in  accordance 
with  this  paragraph,  we  will  inform  you 
that  the  identity  of  a  confidential  source 
would  be  reveeded  if  we  granted  you 
notification  of  or  access  to  the  record. 

(d)  Discretionary  actions  by  SSA. 
Unless  disclosure  of  a  record  to  the 
general  public  is  otherwise  prohibited 
by  law,  we  may  at  our  discration  grant 
notification  of  or  access  to  a  record  in 
a  system  of  records  which  is  exempt 
imder  paragraph  (b)  of  this  section. 
Discretionary  notification  of  or  access  to 
a  record  in  accordance  with  this 
paragraph  will  not  be  a  precedent  for 
discretionary  notification  of  or  access  to 
a  similar  or  related  record  and  will  not 
obligate  us  to  exercise  discretion  to 
grant  notification  of  or  access  to  any 
other  record  in  a  system  of  records 
which  is  exempt  under  paragraph  (b)  of 
this  section. 

§401.90    Contractors. 

(a)  All  contracts  which  require  a 
contractor  to  medntain,  or  on  behalf  of 
SSA  to  maintain,  a  system  of  records  to 
accomplish  an  SSA  function  must 
contain  a  provision  requiring  the 
contractor  to  comply  with  the  Privacy 
Act  and  this  part. 

(b)  A  contractor  and  any  employee  of 
such  contractor  will  be  considered 
employees  of  SSA  only  for  the  purposes 
of  the  criminal  penalties  of  the  Privacy 
Act,  5  U.S.C.  552a(i),  and  the  employee 
standards  of  conduct  (see  appendix  A  of 
this  part)  where  the  contract  contains  a 
provision  requiring  the  contractor  to 
comply  with  the  Privacy  Act  and  this 
part. 

(c)  This  section  does  not  apply  to 
systems  of  records  maintained  by  a 


contractor  as  a  result  of  his  management 
discretion,  e.g.,  the  contractor's 
personnel  records. 

$401.95    Fees. 

(a)  Policy.  Where  applicable,  we  will 
charge  fees  for  copying  records  in 
accordance  with  ihe  schedule  set  forth 
in  this  section.  We  may  only  charge  fees 
where  you  request  that  a  copy  be  made 
of  the  record  to  which  you  are  granted 
access.  We  will  not  charge  a  fee  for 
searching  a  system  of  records,  whether 
the  search  is  manual,  mechanical,  or 
electronic.  Where  we  must  copy  the 
record  in  order  to  provide  access  to  the 
record  (e.g.,  computer  printout  where  no 
screen  reading  is  available),  we  will 
provide  the  copy  to  you  without  cost. 
Where  we  make  a  medical  record 
available  to  a  representative  designated 
by  you  or  to  a  physician  or  health 
profiessional  designated  by  a  parent  or 
guardian  under  §  401.55  of  this  pari,  we 
will  not  charge  a  fee. 

(b)  Fee  schedule.  Our  Privacy  Act  fee 
schedule  is  as  follows: 

(1)  Copying  of  records  susceptible  to 
photocopying — $.10  per  page. 

(2)  Copying  records  not  susceptible  to 
photocopying  (e.g.,  punch  cards  or 
magnetic  tapes)— -at  actual  cost  to  be 
determined  on  a  case-by-case  basis. 

(3)  We  will  not  charge  if  the  total 
amount  of  copying  does  not  exceed  $25. 

(c)  Other  Fees.  We  also  follow 
§§402.155  through  402.165  of  this 
chapter  to  determine  the  amoimt  of  fees, 
if  any,  we  will  charge  for  providing 
information  imder  the  FOIA  and  Privacy 
Act. 

Subpart  C— Disclosure  of  Official 
Records  and  Information 

$401,100    Disclosure  of  records  wHh  the 
consent  of  the  sut>lect  of  the  record. 

(a)  Except  as  permitted  by  the  Privacy 
Act  and  the  regulations  in  this  chapter, 
or  if  required  by  the  FOIA,  we  w^ll  not 
disclose  yoiu  record  without  your 
written  consent.  The  consent  must 
specify  the  individual,  organizational 
imit  or  class  of  individuals  or 
organizational  units  to  whom  the  record 
may  be  disclosed,  which  record  may  be 
disclosed  and,  where  applicable,  diuing 
which  time  frame  the  record  may  be 
disclosed  (e.g.,  during  the  school  year, 
while  the  subject  individual  is  out  of  the 
country,  whenever  the  subject 
individual  is  receiving  specific 
services).  We  will  not  honor  a  blanket 
consent  to  disclose  all  your  records  to 
imspecified  individuals  or 
organizational  imits.  We  will  verify  your 
identity  and,  where  applicable  (e.g., 
where  you  consent  to  disclosure  of  a 
record  to  a  specific  individual),  the 


identity  of  the  individual  to  whom  the 
record  is  to  be  disclosed. 

(b)  A  parent  or  guardian  of  a  minor  is 
not  authorized  to  give  consent  to  a 
disclosure  of  the  minor's  medical 
record.  See  §  401.55(c)  for  the 
procedures  for  disclosures  of  or  access 
to  the  medical  records  of  minors. 

$401,106    Disclosure  of  personal 
information  without  the  coneent  of  the 
8ub)ect  of  the  record. 

(a)  SSA  maintains  two  categories  of 
records  which  contain  personal 
information: 

(1)  Nonprogram  records,  primarily 
administrative  and  personnel  records 
which  contain  information  about  SSA's 
activities  as  a  government  agency  and 
employer,  and 

(2)  Program  records  which  contain 
information  about  SSA's  clients  that  it^ 
keeps  to  administer  benefit  programs 
tmder  Federal  law. 

(b)  We  apply  different  levels  of 
confidentiality  to  disclosures  of 
information  in  the  categories  in 
paragraphs  (a)  (1)  and  (2)  of  this  section. 
For  administrative  and  personnel 
records,  we  apply  the  Privacy  Act 
restrictions  on  disclosure.  For  program 
records,  we  apply  somewhat  more  strict 
confidentiality  standards  than  those 
foimd  in  the  Privacy  Act.  The  reason  for 
this  difference  in  treatment  is  that  our 
program  records  include  information 
about  a  much  greater  number  of  persons 
than  our  administrative  records,  the 
information  we  must  collect  for  program 
purposes  is  often  very  sensitive,  and 
claimants  are  required  by  statute  and 
regulation  to  provide  us  with  the 
information  in  order  to  establish 
entitlement  for  benefits. 

$401,110    Disclosure  of  personal 
information  In  nonprogram  rscords  without 
the  consent  of  the  subset  of  the  record. 

The  disclosures  listed  in  this  section 
may  be  made  from  our  nonprogram 
records,  e.g.,  administrative  and 
personnel  records,  without  your 
consent.  Such  disclosures  are  those: 

(a)  To  officers  and  employees  of  SSA 
who  have  a  need  for  the  record  in  the 
performance  of  their  duties.  The  SSA 
official  who  is  responsible  for  the  record 
may  upon  request  of  any  officer  or 
employee,  or  on  his  own  initiative, 
determine  what  constitutes  legitimate 
need. 

(b)  Required  to  be  disclosed  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  20  CFR  part  402. 

(c)  For  a  routine  use  as  defined  in 

§  401.25  of  this  pari.  Routine  uses  will 
be  listed  in  any  notice  of  a  system  of 
records.  SSA  pubUshes  notices  of 
systems  of  records,  including  all 
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pertinent  routine  uses,  in  the  Federal 
Register. 

(d)  To  the  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census  or  survey  or  related  activity 
pursuant  to  the  provisions  of  Title  13 
U.S.C. 

(e)  To  a  recipient  who  has  provided 
us  with  advance  written  assurance  that 
the  record  will  be  used  solely  as  a 
statistical  research  or  reporting  record; 
Provided,  that,  the  record  is  transferred 
in  a  form  that  does  not  identify  the 
subject  individual. 

(f)  To  the  National  Archives  of  the 
United  States  as  a  record  which  has 
sufBcient  historical  or  other  value  to 
warrant  its  continued  preservation  by 
the  United  States  Government,  or  for 
evaluation  by  the  Administrator  of 
General  Services  or  his  designee  to 
determine  whether  the  record  has  such 
value. 

(g)  To  another  government  agency  or 
to  an  instrumentality  of  any 
governmental  jurisdiction  within  or 
under  the  control  of  the  United  States 
for  a  civil  or  criminal  law  enforcement 
activity  if  the  activity  is  authorized  by 
law,  and  if  the  head  of  such  government 
agency  or  instrumentality  has  submitted 
a  written  request  to  us,  specifying  the 
record  desired  and  the  law  enforcement 
activity  for  which  the  record  is  sought. 

(h)  To  an  individual  pursuant  to  a 
showing  of  compelling  circiunstances 
affecting  the  health  or  safety  of  any 
individual  if  a  notice  of  the  disclosure 
is  transmitted  to  the  last  known  address 
of  the  subject  individual. 

(i)  To  either  House  of  Congress,  or  to 
the  extent  of  matter  within  its 
jurisdiction,  any  committee  or 
subcommittee  thereof,  any  joint 
committee  of  Congress  or  subcommittee 
of  any  such  joint  committee. 

(j)  To  the  Comptroller  General,  or  any 
of  his  authorized  representatives,  in  the 
course  of  the  performance  of  the  duties 
of  the  General  Accounting  Office. 

(k)  Pursuant  to  the  order  of  a  court  of 
competent  jurisdiction. 

1401.115    Discioeura  of  personal 
miuiiiHuuii  HI  prograni  raoonis  wimoui  ma 
oonaMu  Of  ma  suoiaci  or  ma  recoro. 

This  section  describes  how  various 
laws  control  the  disclosiu«  or 
confidentiality  of  personal  information 
which  we  keep.  We  must  consider  these 
laws  in  the  foUowing  order 

(a)  Some  laws  require  us  to  disclose 
information  (§  401.120);  some  laws 
require  us  to  withhold  information    <- 
(§401.125).  These  laws  control 
whenever  they  apply. 

(b)  If  no  law  of  this  type  applies  in  a 
given  case,  then  we  must  look  to  FOIA 
principles.  See  §401.130. 


(c)  When  FOIA  principles  do  not 
require  disclosiue,  we  may  disclose 
information  if  both  the  Privacy  Act  and 
section  1 106  of  the  Social  Security  Act 
permit  the  disclosiu«. 

f  401.120   Olaclosurea  raquirad  l>y  law. 

We  disclose  information  when  a  law 
specifically  requires  it.  The  Social 
Security  Act  requires  us  to  disclose 
information  for  certain  program 
purposes.  These  include  disclosures  to 
the  SSA  Office  of  Inspector  General,  the 
Federal  Parent  Locator  Service,  and  to 
States  pursuant  to  an  arrangement 
regarding  use  of  the  Blood  Donor 
Locator  Service.  Also,  there  are  other 
laws  which  require  that  we  furnish 
other  agencies  information  which  they 
need  for  their  programs.  These  agencies 
include  the  Department  of  Veterans 
Affairs  for  its  benefit  programs,  the 
Immigration  and  Natiu^zation  Service 
to  carry  out  its  duties  regarding  aliens, 
the  Railroad  Retirement  Board  for  its 
benefit  programs,  and  to  Federal,  State, 
and  local  agencies  administering  Aid  to 
Families  with  Dependent  Children, 
Medicaid,  unemployment 
compensation,  food  stamps,  and  other 
programs. 

1401.125    Diaoiosuras  prohtolted  by  law. 

We  do  not  disclose  information  when 
a  law  specifically  prohibits  it.  The 
Internal  Revenue  Code  generally 
prohibits  us  fix>m  disclosing  tax  return 
information  which  we  receive  to 
maintain  individual  earnings  records. 
This  includes,  for  example,  amounts  of 
wages  and  contributions  fit)m 
employers.  Other  laws  restrict  our 
disclosure  of  certain  information  about 
drug  and  alcohol  abuse  which  we 
collect  to  determine  eligibility  for  social 
security  benefits. 

S 401.130   Fraadom oflnf ormatfon Act 

The  FOIA  requires  us  to  disclose  any 
information  in  our  records  upon  request 
from  the  public,  unless  one  of  several 
exemptions  in  the  FOIA  applies.  When 
the  FOIA  requires  disclosiue  (see  pari 
402  of  this  chapter),  the  Privacy  Act 
permits  it.  The  public  does  not  include 
Federal  agencies,  courts,  or  the 
Congress,  but  does  include  State 
agencies,  individuals,  corporations,  and 
most  other  parties.  The  FOIA  does  not 
apply  to  requests  that  are  not  &t)m  the 
public  (e.g.,  from  a  Federal  agency). 
However,  we  apply  FOIA  principles  to 
requests  bom  these  other  sources  for 
disclosure  of  program  information. 

1401.135   Other  lawa. 

When  the  FOIA  does  not  apply,  we 
may  not  disclose  any  personal 
information  unless  both  the  Privacy  Act 


and  section  1106  of  the  Social  Seciuity 
Act  permit  the  disclosure.  Section  1106 
of  the  Social  Security  Act  requires  that 
disclosures  which  may  be  made  must  be 
set  out  in  statute  or  regulations; 
therefore,  any  disclosing  permitted  by 
this  pari  is  permitted  by  section  1106. 

§401.140    Qeneral  principles. 

When  no  law  specifically  requiring  or 
prohibiting  disclosure  appUes  to  a 
question  of  whether  to  disclose 
information,  we  follow  FOLA  principles 
to  resolve  that  question.  We  do  this  to 
insiue  uniform  treatment  in  all 
situations.  The  FOIA  principle  which 
most  often  applies  to  SSA  disclosure 
questions  is  whether  the  disclosure 
would  result  in  a  "clearly  unwarranted 
invasion  of  personal  privacy."  To 
decide  whether  a  disclosure  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy  we  consider — 

(a)  The  sensitivity  of  the  information 
(e.g.,  whether  individuals  would  suffer 
harm  or  embarrassment  as  a  result  of  the 
disclosure); 

(b)  The  public  interest  in  the 
disclosure; 

(c)  The  rights  and  expectations  of 
individuals  to  have  their  personal 
information  kept  confidential; 

(d)  The  public's  interest  in 
maintaining  general  standards  of 
confidentiality  of  personal  information; 
and 

(e)  The  existence  of  safeguards  against 
unauthorized  redisclosure  or  use. 

§401.145   Safaguarda  against 
unaulhorfxad  radladoaure  or  use. 

(a)  The  FOIA  does  not  authorize  us  to 
impose  any  restrictions  on  how 
information  is  used  after  we  disclose  it 
under  that  law.  In  applying  FOIA 
principles,  we  consider  whether  the 
information  will  be  adequately 
safeguarded  against  improper  use  or 
redisclosure.  We  must  consider  all  the 
ways  in  which  the  recipient  might  use 
the  information  and  how  likely  the 
recipient  is  to  redisclose  the  information 
to  other  parties.  Thus,  before  we 
disclose  personal  information, we  may 
consider  such  factors  as — 

(1)  Whether  only  those  individuals 
who  have  a  need  to  know  the 
information  will  obtain  it; 

(2)  Whether  appropriate  measures  to 
safeguard  the  information  to  avoid 
unwarranted  use  or  misuse  will  be 
taken;  and 

(3)  Whether  we  woidd  be  permitted  to 
conduct  on-site  inspections  to  see 
whether  the  safeguards  are  being  met. 

(b)  We  feel  that  there  is  a  strong 
pubUc  interest  in  sharing  information 
with  other  agencies  with  programs 
having  the  same  or  similar  purposes,  so 
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we  gMierally  share  infonnation  with 
those  agencies.  However,  since  there  is 
usually  little  or  no  public  interest  in 
disclosing  information  for  disputes 
between  two  private  parties  or  for  other 
private  or  conunerdal  purposes,  we 
generally  do  not  share  information  for 
these  purposes. 

§401.150   Compatible  purposes. 

(a)  General.  The  Privacy  Act  allows  us 
to  disclose  infonnation,  without  the 
consent  of  the  individual,  to  any  other 
party  for  routine  uses. 

(bj  Routine  use.  We  publish  notices  of 
systems  of  records  in  the  Federal 
Register  which  contain  a  Ust  of  all 
routine  use  disclosiues. 

(c)  Determining  compatibility.  We 
disclose  information  for  routine  uses 
where  necessary  to  carry  out  SSA's 
programs.  It  is  also  our  policy  to 
disclose  information  for  use  in  other 
programs  which  have  the  same  purposes 
as  SSA  programs  if  the  information 
concerns  eUgibility,  benefit  amoimts,  or 
other  matters  of  benefit  status  in  a  social 
security  program  and  is  relevant  to 
determining  the  same  matters  in  the 
other  program.  For  example,  we  disclose 
infonnation  to  the  Railroad  Retirement 
Board  for  pension  and  unemployment 
compensation  programs,  to  the  Veterans 
Administration  for  its  benefit  program, 
to  worker's  compensation  programs,  to 
State  general  assistance  programs,  and 
to  other  income  maintenance  programs 
at  all  levels  of  government;  we  also 
disclose  for  h^th-maintenance 
programs  like  Medicare  and  Medicaid, 
and  in  appropriate  cases,  for 
epidemiological  and  similar  research. 

S401.156    Law enforcamant purposes. 

(a)  General.  The  Privacy  Act  allows  us 
to  disclose  information  for  law 
enforcement  purposes  under  certain 
conditions.  Much  of  the  infonnation  in 
our  files  is  especially  sensitive  or  very 
personal.  Furthermore,  participation  in 
social  security  programs  is  mandatory, 
so  people  cannot  limit  what  information 
is  given  to  us.  Therefore,  we  generally 
disclose  information  for  law 
enforcement  purposes  only  in  limited 
situations.  Paragraphs  (b)  and  (c)  of  this 
section  discuss  the  disclosures  we 
generally  make  for  these  purposes. 

(b)  Serious  crimes.  SSA  may  disclose 
information  for  criminal  law 
enforcement  purposes  where  a  violent 
crime  such  as  murder  or  kidnapping  has 
been  committed  and  the  individual 
about  whom  the  information  is  being 
sought  has  been  indicted  or  convicted  of 
that  crime.  The  Privacy  Act  allows  us  to 
disclose  if  the  head  of  the  law 
enforcement  agency  makes  a  written 
request  giving  enough  information  to 


show  that  these  conditions  are  met, 
what  information  is  needed,  and  why  it 
is  needed. 

(c)  Criminal  activity  involving  the 
social  security  program  or  another 
program  with  the  same  purposes.  We 
disclose  information  when  necessary  to 
investigate  or  prosecute  firaud  or  other 
criminal  activity  involving  the  social 
security  program.  We  may  also  disclose 
information  for  investigation  or 
prosecution  of  criminal  activity  in  other 
income-maintenance  or  health- 
maintenance  programs  (e.g.,  other 
governmental  pension  programs, 
unemployment  compensation,  general 
assistance.  Medicare  or  Medicaid)  if  the 
information  concerns  eligibility,  benefit 
amounts,  or  other  matters  of  benefit 
status  in  a  social  security  program  and 
is  relevant  to  determining  the  same 
matters  in  the  other  program. 

$401,160   Haalth  or aafaty. 

The  Privacy  Act  allows  us  to  disclose 
information  in  compelling 
circumstances  where  an  individual's 
hetdth  or  safety  is  affected.  For  example, 
if  we  leam  that  someone  has  been 
exposed  to  an  excessive  amoimt  of 
radiation,  we  may  notify  that  person 
and  appropriate  health  officials.  If  we 
leam  that  someone  has  made  a  threat 
against  someone  else,  we  may  notify 
that  other  person  and  law  enforcement 
officials.  When  we  make  these 
disclosures,  the  Privacy  Act  requires  us 
to  send  a  notice  of  the  disciosme  to  the 
last  known  address  of  the  person  whose 
record  was  disclosed. 

{401.166    Statistical  snd  rasasrch 
actWitisa. 

(a)  General.  Statistical  and  research 
activities  often  do  not  require 
information  in  a  format  that  identifies 
specific  individuals.  Therefore, 
whenever  possible,  we  release 
information  for  statistical  or  research 
purposes  only  in  the  form  of  aggregates 
or  individual  data  that  cannot  be 
associated  with  a  particular  individual. 
The  Privacy  Act  allows  us  to  release 
records  if  there  are  safeguards  that  the 
record  will  be  used  solely  as  a  statistical 
or  research  record  and  the  individual 
cannot  be  identified  from  any 
information  in  the  record. 

(b)  Safeguards  for  disclosure  with 
identifiers.  The  Privacy  Act  also  allows 
us  to  disclose  data  for  statistical  and 
research  purposes  in  a  form  allowing 
individual  identification,  pursuant  to 
pubUshed  routine  use,  when  the 
purpose  is  compatible  with  the  purpose 
for  which  the  record  was  collected.  We 
will  disclose  personally  identifiable 
information  for  statistical  and  research 
purposes  if— 


(1)  We  determine  that  the  requestor 
needs  the  information  in  an  identifiable 
form  for  a  statistical  or  research  activity, 
will  use  the  information  only  for  that 
purpose,  and  will  protect  individuals 
bom  unreasonable  and  unwanted 
contacts; 

(2)  The  activity  is  designed  to  increase 
knowledge  about  present  or  alternative 
social  secvuity  programs  or  other 
Federal  or  State  income-maintenance  or 
health-maintenance  programs,  or 
consists  of  epidemiological  or  similar 
research;  and 

(3)  The  recipient  will  keep  the 
information  as  a  system  of  statistical 
records,  will  follow  appropriate 
safeguards,  and  agrees  to  our  on-site 
inspection  of  those  safeguards  so  we  can 
be  sure  the  information  is  used  or 
redisclosed  only  for  statistical  or 
research  piuposes.  No  redisclosure  of 
the  information  may  be  made  without 
SSA's  approval. 

(c)  Statistical  record.  A  statistical 
record  is  a  record  in  a  system  of  records 
which  is  maintained  oidy  for  statistical 
and  research  purposes,  and  which  is  not 
used  to  make  any  determination  about 
an  individual.  We  maintain  and  use 
statistical  records  only  for  statistical  and 
research  purposes.  We  may  disclose  a 
statistical  record  if  the  conditions  in 
paragraph  (b)  of  this  section  are  met. 

[diCompiling  of  records.  Where  a 
request  for  information  for  statistical 
and  research  piuposes  would  require  us 
to  compile  records,  and  doing  that 
would  be  administratively  burdensome 
to  ongoing  SSA  operations,  we  may 
decline  to  furnish  the  information. 

$401,170   Congrsas. 

(a)  We  disclose  information  to  either 
House  of  Congress.  We  also  disclose 
information  to  any  committee  or 
subcommittee  of  either  House,  or  to  any 
joint  committee  of  Congress  or 
subcommittee  of  that  committee,  if  the 
infonnation  is  on  a  matter  within  the 
committee's  or  subcommittee's 
jurisdiction. 

(b)  We  disclose  to  any  member  of 
Congress  the  infonnation  needed  to 
respond  to  constituents'  requests  for 
information  about  themselves 
(including  requests  from  parents  of 
minors,  or  legal  guardians).  However, 
these  disclosiu«s  are  subject  to  the 
restrictions  in  §§401.35  through  401.60. 

$401,175   GanarsI  Accounting  Offlca. 

We  disclose  information  to  the 
General  Accounting  Office  when  that 
agency  needs  the  inibimation  to  carry 
out  its  duties. 

$401,180    Courts. 

(a)  General.  The  Privacy  Act  allows  us 
to  disclose  informaticHi  when  we  receive 
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an  order  from  a  court  of  competent 
jurisdiction.  HowevOT,  much  of  our 
information  is  especially  sensitive. 
Participation  in  social  security  programs 
is  mandatory,  and  so  people  cannot 
limit  what  information  is  given  to  SSA. 
When  information  is  used  in  a  court 
proceeding,  it  usually  becomes  part  of  a 
public  record,  and  its  confidentiality 
cannot  be  protected.  Therefore,  we  treat 
subpoenas  or  other  court  orders  for 
information  under  the  rules  in 
paragraph  (b)  of  this  section. 

(b)  Subpoena.  We  generally  disclose 
information  in  response  to  a  subpoena 
or  other  court  order  if— 

(1)  Another  section  of  this  part  would 
specifically  allow  the  release;  or 

(2)  The  Commissioner  of  SSA  is  a 
party  to  the  proceeding;  or 

(3)  The  information  is  necessary  for 
due  process  in  a  criminal  proceeding.  In 
other  cases,  we  try  to  satisfy  the  needs 
of  coiirts  while  preserving  the 
confidentiality  of  information. 

i  401.186   Other  apMiflcredpiMits. 

In  addition  to  disclosures  we  make 
under  the  routine  use  provision,  we  also 
release  information  to- 
la) The  Bureau  of  the  Census  for 
purposes  of  planning  or  carrying  out  a 
census,  survey,  or  related  activity;  and 

(b)  The  National  Archives  of  the 
United  States  if  the  record  has  sufficient 
historical  or  other  value  to  warrant  its 
continued  preservation  by  the  United    - 
States  Government.  We  also  disclose  a 
record  to  the  Administrator  of  General 
Services  for  a  determination  of  whether 
the  record  has  such  a  value. 


1401.190 

We  do  not  consider  the  disclosure  of 
information  about  a  deceased  person  to 
be  a  clearly  unwarranted  invasion  of 
that  person's  privacy.  However,  in 
disclosing  information  about  a  deceased 
person,  we  follow  the  principles  in 
§401.115  to  insure  that  the  privacy 
rights  of  a  living  person  are  not  violated. 

1401.196    Situations  not  spedfMlnthis 

If  no  other  provision  in  this  part 
specifically  allows  SSA  to  disclose 
information,  the  Commissioner  or 
designee  may  disclose  this  information 
if  not  prohibited  by  Federal  law.  For 
example,  the  Commissioner  or  designee 
may  disclose  information  necessary  to 
respond  to  U  fie  threatening  situations. 

S401.200    Blood  donor  locator  MTVic*. 

(a)  General.  We  will  enter  into 
arrangements  with  State  agencies  under 
which  we  will  furnish  to  them  at  their 
request  the  last  known  personal  mailing 
addresses  (residence  or  post  office  box) 
of  blood  donors  whose  blood  donations 


show  that  they  are  or  may  be  infected 
%vith  the  hiunan  immimodeficiency 
virus  which  causes  acquired  immune 
deficiency  syndrome.  The  State  agency 
or  other  authorized  person,  as  defined 
in  paragraph  (b)  of  this  section,  will 
then  inform  the  donors  that  they  may 
need  medical  care  and  treatment.  The 
safeguards  that  must  be  used  by 
authorized  persons  as  a  condition  to 
receiving  address  information  trom  the 
Blood  Donor  Locator  Service  are  in 
paragraph  (g)  of  this  section,  and  the 
requirements  for  a  request  for  address 
information  are  in  paragraph  (d)  of  this 
section. 

(b)  Definitions.  State  means  the  50 
States,  the  EMstrict  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  the 
Commonwealth  of  Northern  Marianas, 
and  the  Trust  Territory  of  the  Pacific 
Islands. 

Authorized  person  means — 

(1)  Any  agency  of  a  State  (or  of  a 
political  subdivision  of  a  State)  which 
has  duties  or  authority  under  State  law 
relating  to  the  public  health  or 
otherwise  has  the  duty  or  authority 
under  State  law  to  regulate  blood 
donations:  and 

(2)  Any  entity  engaged  in  the 
acceptance  of  blood  donations  which  is 
hcensed  or  registered  by  the  Food  and 
Drug  Administration  in  connection  with 
the  acceptance  of  such  blood  donations, 
and  which  provides  for — 

(i)  The  confidentiality  of  any  address 
information  received  piursuant  to  the 
rules  in  this  part  and  section  1141  of  the 
Social  Seciuity  Act  and  related  blood 
donor  records; 

(ii)  Blood  donor  notification 
procedutes  for  individuals  with  respect 
to  whom  such  information  is  requested 
and  a  finding  has  been  made  that  they 
are  or  may  be  infected  with  the  hiunan 
immunodeficiency  virus;  and 

(iii)  Counseling  services  for  such 
individuals  who  have  been  found  to 
have  such  virus.  New  counseUng 
programs  are  not  required,  and  an  entity 
may  use  existing  coimseling  programs 
or  referrals  to  provide  these  services. 

Related  blood  donor  records  means 
any  record,  hst,  or  compilation 
established  in  connection  with  a  request 
for  address  information  which  indicates, 
directly  or  indirectly,  the  identity  of  any 
individual  with  respect  to  whom  a 
request  for  address  information  has  been 
made  pursuant  to  the  rules  in  this  part. 

(c)  Use  of  social  security  number  for 
identification.  A  State  or  an  authorized 
person  in  the  State  may  require  a  blood 
donor  to  furnish  his  or  her  social 
secvuity  number  when  donating  blood. 
The  number  may  then  be  used  by  an 
authorized  person  to  identify  and  locate 


a  donor  whose  blood  donation  indicates 
that  he  or  she  is  or  may  be  iixfected  with 
the  human  immunodeficiency  virus. 

(d)  Request  for  address  of  blood 
donor.  An  authorized  person  who  has 
been  unable  to  locate  a  blood  donor  at 
the  address  he  or  she  may  have  given  at 
the  time  of  the  blood  donation  may 
request  assistance  from  the  State  agency 
which  has  arranged  with  xis  to 
participate  in  the  Blood  Donor  Locator 
Service.  The  request  to  the  Blood  Donor 
Locator  Service  must — 

(1)  Be  in  writing; 

(2)  Be  torn  a  participating  State 
agency  either  on  its  own  behalf  as  an 
authorized  person  or  on  behalf  of 
another  authorized  person; 

(3)  Indicate  that  tne  authorized  person 
meets  the  confidentiality  safeguards  of 
paragraph  (g)  of  this  section;  and 

(4)  Include  the  donor's  name  and 
social  sectuity  munber,  the  addresses  at 
which  the  authorized  person  attempted 
without  success  to  contact  the  donor, 
the  date  of  the  blood  donation  if 
available,  a  statement  that  the  donor  has 
tested  positive  for  the  human 
immunodeficiency  virus  according  to 
the  latest  Food  and  Drug  Administration 
standards  or  that  the  history  of  the 
subsequent  use  of  the  donated  blood  or 
blood  products  indicates  that  the  donor 
has  or  may  have  the  human 
immunodeficiency  virus,  and  the  name 
and  address  of  the  requesting  blood 
donation  facility. 

(e)  SSA  response  to  request  for 
address.  After  receiving  a  request  that 
meets  the  requirements  of  paragraph  (d) 
of  this  section,  we  will  search  our 
records  for  the  donor's  latest  personal 
mailing  address.  If  we  do  not  find  a 
ourent  address,  we  will  request  that  the 
Internal  Revenue  Service  search  its  tax 
records  and  furnish  us  any  personal 
mailing  address  information  bom  its 
files,  as  required  under  section 
6103(m)(6)  of  the  Internal  Revenue 
Code.  After  completing  these  searches, 
we  will  provide  to  the  requesting  State 
agency  either  the  latest  mailing  address 
available  for  the  donor  or  a  response 
stating  that  we  do  not  have  this 
information.  We  will  then  destroy  the 
records  or  delete  all  identifying  donor 
information  related  to  the  request  and 
maintain  only  the  information  that  we 
will  need  to  monitor  the  compliance  of 
authorized  persons  with  the 
confidentiality  safeguards  contained  in 
paragraph  (g)  of  this  section. 

(f)  SSA  refusal  to  furnish  address.  If 
we  determine  that  an  authorized  person 
has  not  met  the  requirements  of 
p>aragraphs  (d)  and  (g)  of  this  section,  we 
will  not  furnish  address  information  to 
the  State  agency.  In  that  case,  we  will 
notify  the  State  agency  of  o\u 
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detennination,  explain  the  reasons  for 
our  determination,  and  explain  that  the 
State  agency  may  request  administrative 
review  of  our  determination.  The 
Commissioner  of  Sodal  Security  or  a 
delegate  of  the  Commissioner  will 
conduct  this  review.  The  review  will  be 
based  on  the  information  of  record  and 
there  will  not  be  an  opportunity  for  an 
oral  hearing.  A  request  for 
administrative  review,  which  may  be 
submitted  only  by  a  State  agency,  must 
be  in  writing.  The  State  agency  must 
send  its  request  for  administrative 
review  to  the  Commissioner  of  Social 
Security,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  within  60  days 
after  receiving  our  notice  refusing  to 
give  the  donor's  address.  The  request  for 
review  must  include  supporting 
information  or  evidence  that  the 
requirements  of  the  rules  in  this  part 
have  been  met.  If  we  do  not  furnish 
address  information  because  an 
authorized  person  failed  to  comply  with 
the  confidentiality  safeguards  of 
paragraph  (g)  of  this  section,  the  State 
agency  will  have  an  opportimity  to 
submit  evidence  that  the  authorized 
person  is  now  in  compliance.  If  we  then 
determine,  based  on  our  review  of  the 
request  for  administrative  review  and 
the  supporting  evidence,  that  the 
authorized  person  meets  the 
requirements  of  the  rules  in  this  pan, 
we  vdll  respond  to  the  address  request 
as  provided  in  paragraph  (e)  of  this 
section.  If  we  determine  on 
administrative  review  that  the 
requirements  have  not  been  met,  we 
wrill  notify  the  State  agency  in  vmting 
of  our  decision.  We  vnU  make  our 
determination  within  30  days  after 
receiving  the  request  for  administrative 
review,  imless  we  notify  the  State 
agency  within  this  30-day  time  period 
that  we  Mrill  need  additional  time.  Our 
detennination  on  the  request  for 
administrative  review  will  give  the 
findings  of  fact,  the  reasons  for  the 
decision,  and  what  actions  the  State 
agency  should  take  to  ensiue  that  it  or 
the  blood  donation  facility  is  in 
compliance  with  the  rules  in  this  part. 

(gj  Safeguards  to  ensure 
confidentiality  of  blood  donor  records. 
We  will  require  assinance  that 
authorized  persons  have  established  and 
continue  to  maintain  adequate 
saf^uards  to  protect  the  confidentiality 
of  both  address  information  received 
from  the  Blood  Donor  Locator  Service 
and  related  blood  donor  records.  The 
authorized  person  must,  to  the 
satis&ction  of  the  Secretary — 

(1)  Establish  and  maintain  a  system 
for  standardizing  records  which 
includes  the  reasons  for  requesting  the 
addresses  of  blood  donors,  dates  of  the 


requests,  and  any  disclosiues  of  address 
information; 

(2)  Store  blood  donors'  addresses 
received  from  the  Blood  Donor  Locator 
Service  and  all  related  blood  donor 
records  in  a  secure  area  or  place  that  is 
physically  safe  from  access  by  persons 
other  than  those  whose  duties  and 
responsibilities  require  access; 

(3)  Restrict  access  to  these  records  to 
authorized  employees  and  officials  who 
need  them  to  perform  their  official 
duties  related  to  notifying  blood  donors 
who  are  or  may  be  infected  with  the 
human  immunodeficiency  virus  that 
they  may  need  medical  care  and 
treatment; 

(4)  Advise  all  personnel  who  will 
have  access  to  the  records  of  the 
confidential  nature  of  the  information, 
the  safeguards  required  to  protect  the 
information,  and  the  civil  and  criminal 
sanctions  for  unauthorized  use  or 
disclosure  of  the  information; 

(5)  Destroy  the  address  information 
received  bom  the  Blood  Donor  Locator 
Service,  as  well  as  any  records 
established  in  connection  with  the 
request  which  indicate  directly  or 
indirectly  the  identity  of  the  individual, 
after  notifying  or  attempting  to  notify 
the  donor  at  the  address  obtained  from 
the  Blood  Donor  Locator  Service;  and 

(6)  Upon  request,  report  to  us  the 
procedures  established  and  utilized  to 
ensure  the  confidentiality  of  address 
information  and  related  blood  donor 
records.  We  reserve  the  right  to  make 
onsite  inspections  to  ensure  that  these 
procedures  are  adequate  and  are  being 
followed  and  to  request  such 
information  as  we  may  need  to  ensure 
that  the  safeguards  required  in  this 
section  are  being  met. 

(h)  Unauthorized  disclosure.  Any 
official  or  employee  of  the  Federal 
Government,  a  State,  or  a  blood 
donation  facility  who  discloses  blood 
donor  information,  except  as  provided 
for  in  this  section  or  under  a  provision 
of  law,  will  be  subject  to  the  same 
criminal  penalty  as  provided  in  section 
7213(a)  of  the  Internal  Revenue  Code  of 
1986  for  the  imauthorized  disclosure  of 
tax  information. 

Appendix  A  to  Part  401 — Employee 
Standards  trf  Conduct 

(a)  General.  All  SSA  employe«s  are 
required  to  be  aware  of  their  responsibilities 
under  the  Privacy  Act  of  1974.  5  U.S.C  552a. 
Regulations  implementing  the  Privacy  Act 
are  set  forth  in  this  part.  Instruction  on  the 
requirements  of  the  Act  and  regulation  shall 
be  provided  to  all  new  employees  of  SSA.  In 
addition,  supervisors  shall  be  responsible  for 
assuring  that  employees  who  are  working 
with  systems  of  records  or  who  undertake 
new  duties  which  require  the  use  of  systems 
of  records  are  infbnned  of  their 


responsibilities.  Superviaon  shall  also  be 
responsible  for  assuring  that  all  employees 
who  woik  with  such  S3rstems  of  records  are 
periodically  reminded  of  the  requirements  of 
the  Privacy  Act  and  are  advised  of  any  new 
provisions  or  interpretations  of  the  Act 

(b)  Penalties.  (1)  All  employees  must  guard 
against  improper  disclosure  of  records  which 
are  governed  by  the  Privacy  Act.  Because  of 
the  serious  consequences  of  improper 
invasions  of  personal  privacy,  employees 
may  be  subject  to  disciplinary  action  and 
criminal  prosecution  for  knowing  and  mllfui 
violations  of  the  Privacy  Act  and  regulation. 
In  addition,  employees  may  also  be  subject 
to  disciplinary  action  fat  imknowing  or 
unwillful  violations,  where  the  employee  had 
notice  of  the  provisions  of  the  Privacy  Act 
and  regulations  and  failed  to  infonn  himself 
or  herself  sufficiently  or  to  conduct  himself 
or  herself  in  accordance  with  the  - 
requirements  to  avoid  violations. 

(2)  SSA  may  be  subjected  to  civil  liabiUty 
for  the  following  actions  undertaken  by  its 
employees: 

(a)  Making  a  determination  under  the 
Privacy  Act  and  §§401.65  and  401.70  not  to 
amend  an  individual's  record  in  accordance 
with  his  or  her  request,  or  biling  to  make 
such  review  in  conformity  with  tboee 
provisions; 

(b)  Refusing  to  comply  with  an  individual's 
request  for  notification  of  or  access  to  a 
record  pertaining  to  him  or  her, 

(c)  Failing  to  maintain  any  record 
pertaining  to  any  individual  %^ih  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  necessary  to  assure 
bimess  in  any  detennination  relating  to  the 
qualifications,  character,  rights,  or 
opportimities  of,  or  benefits  to  the  individual 
that  may  be  made  on  the  basis  of  such  a 
record,  and  consequently  makes  a 
determination  which  is  adverse  to  the 
individual;  or 

(d)  Failing  to  comply  with  any  other 
provision  of  the  Act  or  any  rule  promulgated 
thereunder,  in  such  a  way  as  to  have  an 
adverse  effect  on  an  individual. 

(3)  An  employee  may  be  personally  subject 
to  criminal  liability  as  set  forth  below  and  in 
5  U.S.C.  5S2a  (i): 

(a)  Willful  disclosure.  Any  officer  or 
employee  of  SSA,  who  by  virtue  of  his 
employment  or  official  ptosition,  has 
possession  of,  or  access  to,  agency  records 
which  contain  individually  identifiable 
infiormation  the  disclosure  of  which  is 
prohibited  by  the  Privacy  Act  or  by  rules  or 
r^ulations  established  thereunder,  and  who, 
knowing  that  disclosure  of  the  specific 
material  is  so  prohibited,  willfully  discloses 
the  material  in  any  manner  to  any  person  or 
agency  not  entitled  to  receive  it,  shall  be 
guilty  of  a  misdemeanor  and  may  be  fined 
not  more  than  SS.OOO. 

(b)  Notice  requirements.  Any  officer  or 
employee  of  SSA  who  %villfully  maintains  a 
sjrstem  of  records  without  meeting  the  notice 
requirements  (of  the  Privacy  Act]  shall  be 
guilty  of  a  misdemeanor  and  may  be  fined 
not  more  than  $5,000. 

(c)  i?u/es  governing  employees  not  working 
with  systems  ofreccxxis.  Employees  whose 
duties  do  not  involve  working  with  systems 
of  records  will  not  generally  disclose  to  any 
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one.  without  specific  authoriration  from  their 
supervisors,  records  pertaining  to  employees 
or  other  individuals  which  by  reason  of  their 
official  duties  are  available  to  them. 
Notwithstanding  the  above,  the  following 
records  concerning  Federal  employees  are  a 
matter  of  public  record  and  no  further 
authorization  is  necessary  for  disclosure: 

(1)  Name  and  title  of  individual. 

(2)  Grade  classification  or  equivalent  and 
annual  rate  of  salary. 

(3)  Position  description. 

(4)  Location  of  duty  station,  including 
room  number  and  telephone  number. 

In  addition,  employees  shall  disclose 
records  which  are  listed  in  SSA's  Freedom  of 
Information  Regulation  as  being  available  to 
the  public.  Requests  for  other  records  will  be 
referred  to  the  responsible  SSA  Freedom  of 
Information  Officer.  This  does  not  preclude 
employees  from  discussing  matters  which  are 
known  to  them  personally,  and  without 
resort  to  a  record,  to  official  investigators  of 
Federal  agencies  fra-  official  purposes  such  as 
suitability  checks,  Equal  Employment 
Opportimity  investigations,  adverse  action 
proceedings,  grievance  proceedings,  etc. 

(d)  Rules  governing  employees  whose 
duties  require  use  or  reference  to  systems  of 
records.  Employees  whose  official  duties 
require  that  they  refer  to,  maintain,  service, 
or  otherwise  deal  with  systems  of  records 
(hereinafter  referred  to  as  "Systems 
Employees")  are  governed  by  the  general 
provisions.  In  addition,  extra  precautions  are 
required  and  systems  employees  are  held  to 
higher  standards  of  conduct. 

(1)  Systems  Employees  shall: 

(a)  Be  informed  with  respect  to  their 
responsibilities  under  the  Privacy  Act; 

(b)  Be  alert  to  possible  misuses  of  the 
system  and  report  to  their  supervisors  any 
potential  or  actual  use  of  the  system  which 
they  believe  is  not  in  compliance  with  the 
Privacy  Act  and  regulation; 

(c)  Disclose  records  within  SSA  only  to  an 
employee  who  has  a  legitimate  need  to  know 
the  record  in  the  course  of  his  or  her  official 
duties; 

(d)  Maintain  recrads  as  acciirately  as 
practicable. 

(e)  Consult  with  a  supervisor  prior  to 
taking  any  action  where  they  are  in  doubt 
whether  such  action  is  in  conformance  with 
the  Act  and  regulation. 

(2)  Systems  employees  shall  not: 

(a)  Disclose  in  any  form  records  from  a 
system  of  records  except  (1)  with  the  consent 
or  at  the  request  of  the  subject  individual;  or 
(2)  where  its  disclosure  is  permitted  under 
§401.110. 

(b)  Permit  unauthorized  individuals  to  be 
present  in  controlled  areas.  Any 
unauthorized  individuals  observed  in 
controlled  areas  shall  be  reported  to  a 
supervisor  or  to  the  guard  force. 

(c)  Knowingly  or  willfully  take  action 
which  might  subject  SSA  to  civil  liability. 

(d)  Make  any  arrangements  for  the  design, 
development,  or  operation  of  any  system  of 
records  without  making  reasonable  effort  to 
provide  that  the  system  can  be  maintained  in 
accordance  with  the  Act  and  regulation. 

(e)  Contracting  officers.  In  addition  to  any 
applicable  provisions  set  forth  above,  those 
employees  whose  official  duties  involve 


entering  into  contracts  on  behalf  of  SSA  shall 
also  be  governed  by  the  following  provisions: 

(1)  Contracts  for  design,  or  development  of 
systems  and  equipment.  The  contracting 
officer  shall  not  enter  into  any  contract  for 
the  design  or  development  of  a  system  of 
records,  or  for  equipment  to  store,  service  or 
maintain  a  system  of  records  unless  the 
contracting  officer  has  made  reasonable  effort 
to  ensure  that  the  product  to  be  purchased  is 
capable  of  being  used  without  violation  of 
the  Privacy  Act  or  the  regulations  in  this  part. 
He  shall  give  special  attention  to  provision  of 
physical  safeguards. 

(2)  Contracts  for  the  operation  of  systems 
of  records.  The  Contracting  Officer,  in 
conjunction  with  other  officials  whom  he 
feels  appropriate,  shall  review  all  proposed 
contracts  providing  for  the  operation  of 
systems  of  records  prior  to  execution  of  the 
contracts  to  determine  whether  operation  of 
the  system  of  records  is  for  the  purpose  of 
accomplishing  a  Department  function.  If  it  is 
determined  that  the  ofwration  of  the  system 
is  to  accomplish  an  SSA  function,  the 
contracting  officer  shall  be  responsible  for 
including  in  the  contract  appropriate 
provisions  to  apply  the  provisions  of  the 
Privacy  Act  and  r^ulation  to  the  system, 
including  prohibitions  against  improper 
release  by  the  contractor,  his  employees, 
agents,  or  subcontractors. 

(3)  Other  service  contracts.  Contracting 
officers  entering  into  general  service 
contracts  shall  be  responsible  for  determining 
the  appropriateness  of  including  provisions 
in  the  contract  to  prevent  (wtential  misuse 
(inadvertent  or  otherwise)  by  employees, 
agents,  or  subcontractors  of  the  contractor. 

(f)  Rules  governing  SSA  officials 
responsible  for  managing  systems  of  records. 
In  addition  to  the  requirements  for  Systems 
Employees,  SSA  officials  responsible  for 
managing  systems  of  records  as  described  in 
S  401.40(c)  (system  managers)  shall: 

(1)  Respond  to  all  requests  for  notification 
of  or  access,  disclosure,  or  amendment  of 
records  in  a  timely  fashion  in  accordance 
with  the  Privacy  Act  and  regulation; 

(2)  Make  any  amendment  of  records 
accurately  and  in  a  timely  fashion; 

(3)  Inform  all  persons  whom  the 
accounting  records  show  have  received 
copies  of  the  record  prior  to  the  amendments 
of  the  correction;  and 

(4)  Associate  any  statement  of 
disagreement  with  the  disputed  record,  and 

(a)  Transmit  a  copy  of  the  statement  to  all 
persons  whom  the  accounting  records  show 
have  received  a  copy  of  the  disputed  record, 
and 

(b)  Transmit  that  statement  with  any  fiiture 
disclosure. 

2.  Part  402  is  added  to  read  as  follows: 

PART  402— AVAILABILfTY  OF 
INFORMATION  AND  RECORDS  TO 
THE  PUBUC 

402.5    Scope  and  purpose. 

402.10    Policy. 

402. 1 5    Relationship  between  the  FOIA  and 

the  Privacy  Act  of  1974. 
402.20    Requests  not  handled  under  the 

FOIA. 


402.25    Referral  of  requests  outside  of  SSA. 

402.30    Definitions. 

402.35    Publication. 

402.40    Publications  for  sale. 

402.45    Availability  of  records. 

402.50    Availability  of  administrative  staff 

manuals. 
402.55    Materials  available  at  district  offices 

and  branch  offices. 
402.60    Materials  in  field  offices  of  the 

Office  of  Hearings  and  Appeals. 
402.65    Health  care  information. 
402.70    Reasons  for  withholding  some 

records. 
402.75    Exemption  one  for  withholding 
records:  National  defense  and  foreign 
policy. 
402.80    Exemption  two  for  withholding 
records:  Internal  personnel  rules  and 
practices. 
402.85    Exemption  three  for  withholding 
records:  Records  exempted  by  other 
statutes. 
402.90    Exemption  four  for  withholding 
records:  Trade  secrets  and  confidential 
commercial  or  financial  information. 
402.95    Exemption  five  for  withholding 

records:  Internal  memoranda. 
402.100    Exemption  six  for  withholding 
records:  Clearly  unwarranted  invasion  of 
personal  privacy. 
402.105    Exempition  seven  for  withholding 

records:  Law  enforcement. 
402.110    Exemptions  eight  and  nine  for 
withholding  records:  Records  on 
financial  institutions;  records  on  wells. 
402.115    Deletion  of  identifying  details. 
402.120    Creation  of  records. 
402.125    Who  may  release  a  record. 
402.130    How  to  request  a  record. 
402.135    Where  to  send  a  request. 
402.140    How  a  request  for  a  record  is 

processed. 
402.145    Responding  to  your  request 
402.150    Release  of  records. 
402. 1 55    Fees  to  be  charged — categories  of 

requests. 
402.160    Fees  to  be  charged— general 

provisions. 
402.165    Fee  schedule. 
402.170    Fees  for  providing  records  and 
related  services  for  program  purpnises 
pursuant  to  section  1106  of  the  Social 
Seciirity  Act. 
402.175    Fees  for  providing  information  and 
related  services  for  non-program 
purposes. 
402.180    Procedure  on  assessing  and 

collecting  fees  for  providing  records. 
402.185    Waiver  or  reduction  of  fees  in  the 

public  interest. 
402.190    Officials  who  may  deny  a  request 

for  records  under  FOIA. 
402.195    How  a  request  is  denied. 
402.200    How  to  appeal  a  decision  denying 

all  or  part  of  a  request. 
402.205    U.S.  District  Court  action. 

Authority:  Sees.  205,  702(a)(5),  and  1106  of 
the  Social  Security  Act;  (42  U.S.C.  405, 
902(a)(5).  and  1306);  Section  413(b)  of  the 
Federal  Mine  Safety  and  Health  Act  of  1977 
(30  U.S.C.  923b),  5  U.S.C.  552  and  552a;  8 
U.S.C  1360;  18  U.S.C.  1905;  26  U.S.C.  6103; 
31  U.Sf:..  9701;  E.0. 12600.  52  FR  23781, 3 
CFR.  1987  Comp..  p.  235. 
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§  402.5    Scope  and  purpoM. 

The  rules  in  this  part  relate  to  the 
availability  to  the  public,  pursuant  to 
the  Freedom  of  Information  Act  (FOIA) 
5  U.S.C.  552,  of  records  of  the  Social 
Security  Administration  (SSA).  They 
describe  how  to  make  a  FOIA  request; 
who  can  release  records  and  who  can 
decide  not  to  release;  how  much  time  it 
should  take  to  make  a  determination 
regarding  release;  what  fees  may  be 
charged;  what  records  are  available  for 
pubUc  inspection;  why  some  records  are 
not  released;  and  your  right  to  appeal 
and  then  go  to  court  if  we  refuse  to 
release  records.  The  rules  in  this  part  do 
not  revoke,  modify,  or  supersede  the 
regulations  of  SSA  relating  to  disclosure 
of  information  in  part  401  of  this 
chapter. 

{402.10    Poliey. 

As  a  general  poUcy.  SSA  follows  a 
balanced  approach  in  administering 
FOIA.  We  not  only  recognize  the  right 
of  pubUc  access  to  information  in  the 
possession  of  SSA,  but  also  protect  the 
integrity  of  internal  processes.  In 
addition,  we  recognize  the  legitimate 
interests  of  organizations  or  persons 
who  have  submitted  records  to  SSA  or 
who  would  otherwise  be  affected  by 
release  of  records.  For  example,  we  have 
no  discretion  to  release  certain  records, 
such  as  trade  secrets  and  confidential 
commercial  information,  prohibited 
from  release  by  law.  This  policy  calls  for 
the  fullest  responsible  disclosure 
consistent  wiUi  those  requirements  of 
administrative  necessity  and 
confidentiality  which  are  recognized  in 
the  FOIA. 

f  402.15    Ratetfonshlp  batwaen  the  FOIA 
and  the  Privacy  Act  of  1974. 

(a)  Coverage.  The  FOIA  and  the  rules 
in  this  part  apply  to  all  SSA  records. 
The  Privacy  Act.  5  U.S.C.  552a,  applies 
to  records  that  are  about  individuals, 
but  only  if  the  records  are  in  a  system 

of  records.  "Individuals"  and  "system  of 
records"  are  defined  in  the  Privacy  Act 
and  in  20  CFR  401.25. 

(b)  Requesting  your  own  records.  If 
you  are  an  individual  and  request 
records,  then  to  the  «xtent  you  are 
requesting  your  own  records  in  a  system 
of  records,  we  will  handle  yoiu  request 
imder  the  Privacy  Act.  If  there  is  any 
record  that  we  need  not  release  to  you 
imder  those  provisions,  we  will  also 
consider  your  request  under  the  FOIA 
and  this  rule,  and  we  will  release  the 
record  to  you  if  the  FOIA  requires  it. 

(c)  Requesting  another  individual's 
record.  Whether  or  not  you  are  an 
individual,  if  you  request  records  that 
are  about  an  individual  (other  than 
yoiuself)  and  that  are  in  a  system  of 


records,  we  will  handle  your  request 
under  the  FOIA  and  the  rules  in  this 
part.  However,  if  our  disclosure  in 
response  to  your  request  would  be 
permitted  by  the  Privacy  Act's 
disclosure  provision,  (5  U.S.C.  552a(b)). 
for  reasons  other  than  the  requirements 
of  the  FOIA.  and  if  we  decide  to  make 
the  disclosure,  then  we  will  not  handle 
your  request  under  the  FOIA  and  the 
rules  in  this  part.  For  example,  when  we 
make  routine  use  disclosures  pursuant 
to  requests,  we  do  not  handle  them 
under  the  FOIA  and  the  rules  in  this 
part.  ("Routine  use"  is  defined  in  the 
Privacy  Act  and  in  20  CFR  401.25.)  If  we 
handle  your  request  under  the  FOIA  and 
the  rules  in  this  part  and  the  FOIA  does 
not  require  releasing  the  record  to  you. 
then  the  Privacy  Act  may  prohibit  the 
release  and  remove  our  discretion  to 
release. 

{  402.20    Requests  not  handled  under  the 
FOIA. 

(a)  We  will  not  handle  yoiu-  request 
under  the  FOIA  and  the  regulations  in 
this  part  to  the  extent  it  asks  for  records 
that  are  ciuiently  available,  either  from 
SSA  or  from  another  part  of  the  Federal 
Government,  under  a  separate  statute 
that  provides  specific  activity  for 
charging  fees  for  those  records.  For 
example,  we  will  not  handle  your 
request  under  the  FOLA  and  the 
regulations  in  this  part  to  the  extent  it 
asks  for  detailed  earnings  statements 
imder  the  Social  Secimty  program. 

(b)  We  will  not  handle  your  request  ^ 
imder  the  FOIA  and  the  regulations  in 
this  part  if  you  are  seeking  a  record  that 
is  distributed  by  SSA  as  part  of  its 
regular  program  activity,  for  example, 
public  information  leaflets  distributed 
by  SSA. 

§402.25    Refenvl  of  requests  outside  of 
SSA. 

If  you  request  records  that  were 
created  by,  or  provided  to  us  by,  another 
Federal  agency,  and  if  that  agency 
asserts  control  over  the  records,  we  may 
refer  the  records  and  your  request  to 
that  agency.  We  may  likewise  refer 
requests  for  classified  records  to  the 
agency  that  classified  them.  In  these 
cases,  the  other  agency  will  process  and 
respond  to  your  request,  to  the  extent  it 
concerns  those  records,jander  that 
agency's  regulation,  and  you  need  not 
make  a  separate  request  to  that  agency. 
We  will  notify  you  when  we  refer  your 
request  to  another  agency. 

f  402.30    Definitions. 

As  used  in  this  part. 
Agency  means  any  executive 
department,  miUtary  department, 
government  corporation,  government 


controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  Federal  Government,  or  any 
independent  regulatory  agency.  A 
private  organization  is  not  an  agency 
even  if  it  is  performing  woik  under 
contract  with  the  Government  or  is 
receiving  Federal  financial  assistance. 
Grantee  and  contractor  records  are  not 
subject  to  the  FOIA  unless  they  are  in 
the  possession  or  under  the  control  of 
SSA  or  its  agents.  Solely  for  the  purpose 
of  disclosure  under  the  FOIA,  we 
consider  records  of  individual 
beneficiaries  located  in  the  State 
DisabiUty  Determination  Services  (DDS) 
to  be  agency  records. 

Commercial  use  means,  when 
referring  to  a  request,  that  the  request  is 
from  or  on  behalf  of  one  who  seeks 
information  for  a  use  or  purpose  that 
furthers  the  commercial,  trade,  or  profit 
interests  of  the  requester  or  of  a  person 
on  whose  behalf  the  request  is  made. 
Whether  a  request  is  for  a  commercial 
use  depends  on  the  purpose  of  the 
request  and  the  use  to  which  the  records 
will  be  put.  The  identity  of  the  requester 
(individual,  non-profit  corporation,  for- 
profit  corporation)  and  the  nature  of  the 
records,  while  in  some  cases  indicative 
of  that  purpose  or  use,  are  not 
necessarily  determinative.  When  a 
request  is  fit>m  a  representative  of  the 
news  media,  a  purpose  or  use 
supporting  the  requester's  news 
dissemination  function  is  not  a 
commercial  use. 

Duplication  means  the  process  of 
making  a  copy  of  a  record  and  sending 
it  to  the  requester,  to  the  extent 
necessary  to  respond  to  the  request. 
Such  copies  include  paper  copy, 
microfilm,  audio-visual  materials,  and 
magnetic  tapes,  cards,  and  discs. 

Educational  institution  means  a 
preschool,  elementary  or  secondary 
school,  institution  of  undergraduate  or 
graduate  higher  education,  or  institution 
of  professional  or  vocational  education, 
which  operates  a  program  of  scholarly 
research. 

Freedom  of  Information  Act  or  FOIA 
means  5  U.S.C.  552. 

Freedom  of  Information  Officer  means 
an  SSA  official  who  has  been  delegated 
the  authority  to  authorize  disclosure  of 
or  withhold  records  and  assess,  waive, 
or  reduce  fees  in  response  to  FOIA 
requests. 

Non-commercial  scientific  institution 
means  an  institution  that  is  not  operated 
substantially  for  purposes  of  furthering 
its  own  or  someone  else's  business, 
trade,  or  profit  interests,  and  that  is 
operated  for  purposes  of  conducting 
scientific  research  whose  results  are  not 
intended  to  promote  any  particular 
product  or  industry. 
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Records  means  any  handwritten, 
typed,  or  printed  documents  (such  as 
memoranda,  books,  brochures,  studies, 
writings,  drafts,  letters,  transcripts,  and 
minutes)  and  documentary  material  in 
other  forms  (such  as  punchcards; 
magnetic  tapes,  cards,  or  discs;  paper 
tapes;  audio  or  video  recordings;  maps; 
photographs;  slides;  microfilm;  and 
motion  pictures).  It  does  not  include 
objects  or  articles  such  as  exhibits, 
models,  equipment,  and  duplication 
machines  or  audiovisual  processing 
materials.  Nor  does  it  include  books, 
magazines,  pamphlets,  or  other 
reference  material  in  formally  organized 
and  officially  designated  SSA  hbraries, 
where  such  materials  are  available 
under  the  rules  of  the  particular  library. 

Representative  of  the  news  media 
means  a  person  actively  gathering 
information  for  an  entity  organized  and 
operated  to  pubUsh  or  broadcast  news  to 
the  public.  News  media  entities  include 
television  and  radio  broadcasters, 
publishers  of  periodicals  who  distribute 
their  products  to  the  general  public  or 
who  make  their  products  available  for 
purchase  or  siibscription  by  the  general 
public,  and  entities  that  may 
disseminate  news  through  other  media 
(e.g.,  electronic  dissemination  of  text). 
We  will  treat  freelance  journalists  as 
representatives  of  a  news  media  entity 
if  they  can  show  a  likelihood  of 
pubhcation  through  such  an  entity.  A 
pubUcation  contract  is  such  a  basis,  and 
the  requester's  past  publication  record 
may  show  such  a  basis. 

Request  means  asking  for  records, 
whether  or  not  you  refer  specifically  to 
the  FOIA.  Requests  from  Federal 
agencies  and  court  orders  for  documents 
are  not  included  within  this  definition. 
Subpoenas  are  requests  only  to  the 
extent  provided  by  45  CFR  2. 

Review  means,  when  used  in 
connection  with  processing  records  for 
a  commercial  use  request,  examining 
the  records  to  determine  what  portions, 
if  any,  may  be  %vithheld.  and  any  other 
processing  that  is  necessary  to  prepare 
the  records  for  release.  It  includes  only 
the  examining  and  processing  that  are 
done  the  first  time  we  analyze  whether 
a  specific  exemption  applies  to  a 
particular  record  or  portion  of  a  record. 
It  does  not  include  examination  done  in 
the  appeal  stage  with  respect  to  an 
exemption  that  was  applied  at  the  initial 
request  stage.  However,  if  we  initially 
withhold  a  record  under  one  exemption, 
and  on  appeal  we  determine  that  that 
exemption  does  not  apply,  then 
examining  the  record  in  the  appeal  stage 
for  the  purpose  of  determining  whether 
a  difiisrent  exemption  applies  is 
included  in  review.  It  does  not  include 
the  process  of  researching  or  resolving 


general  legal  or  pohcy  issues  regarding 
exemptions. 

Search  means  looking  for  records  or 
portions  of  records  responsive  to  a 
request.  It  includes  reading  and 
interpreting  a  request,  and  also  page-by- 
page  and  line-by-line  examination  to 
identify  responsive  portions  of  a 
dociunent.  However,  it  does  not  include 
line-by-line  examination  where  merely 
duplicating  the  entire  page  would  be  a 
less  expensive  and  quicker  way  to 
comply  with  the  request. 

f  402.35    Publication. 

(a)  Methods  of  pubhcation.  Materials 
we  are  required  to  publish  pursuant  to 
the  provisions  of  5  U.S.C.  552(a)(1)  and 
(a)(2),  we  publish  in  one  of  the 
following  ways: 

(1)  By  publication  in  the  Federal 
Register  of  Social  Security 
Administration  regulations,  and  by  their 
subsequent  inclusion  in  the  Code  of 
Federal  Regulations; 

(2)  By  publication  in  the  Federal 
Roister  of  appropriate  general  notices; 

(3)  By  other  forms  of  publication, 
when  incorporated  by  reference  in  the 
Federal  Register  with  the  approval  of 
the  Director  of  the  Federal  Register;  and 

(4)  By  publication  in  the  "Social 
Security  Rulings"  of  indexes  of 
precedential  social  security  orders  and 
opinions  issued  in  the  adjudication  of 
claims,  statements  of  policy  and 
interpretations  which  have  been 
adopted  but  have  not  been  published  in 
the  Federal  Register.  The  "SodaJ 
Seciuity  Rulings"  may  be  purchased 
through  the  Government  Printing  Office 
(See  §402.40). 

(b)  Pubhcation  ofniUngs.  Although 
not  required  pursuant  to  5  U.S.C.  552 
{a)(l)  and  (a)(2),  we  publish  the 
following  rulings  in  the  Federal 
Register  as  well  as  by  other  forms  of 
publication: 

(1)  We  publish  Social  Security 
Rulings  in  the  Fednal  Register  under 
the  authority  of  the  Conunissioner  of 
Social  Security.  They  are  binding  on  all 
components  of  the  Social  Security 
Administration.  These  rulings  represent 
precedent  final  opinions  and  orders  and 
statements  of  policy  and  interpretations 
that  we  have  adopted. 

(2)  We  publish  Social  Security 
Acquiescence  Rulings  in  the  Federal 
Rej^er  imder  tte  authority  of  the 
Commissioner  of  Social  Seouity.  They 
are  binding  on  all  components  of  the 
Social  Security  Administration,  except 
with  respect  to  claims  subject  to  the 
relitigation  procedures  estabUshed  in  20 
CFR  404.984  (c)  and  (d),  410.610c  (c) 
and  (d),  and  416.1484  (c)  and  (d).  For  a 
description  of  Social  Security 
Acquiescence  Rulings,  see  20  CFR 


404.984(b).  410.610c(b),  and  416.1484(b) 
of  this  title. 

(c)  Availabihty  for  inspection.  To  the 
extent  practicable  and  to  further  assist 
the  public,  we  make  available  for 
inspection  at  the  address  specified  in 
§402.135  those  materials  which  are 
published  in  the  Federal  Register 
pursuant  to  5  U.S.C.  552(a)(1), 

S  402.40    Publications  for  sale. 

The  following  publications  containing 
information  pertaining  to  the  program, 
organization,  functions,  and  procedures 
of  the  Social  Seciuity  Administration 
may  be  purchased  from  the 
Superintendent  of  Dociunents. 
Government  Printing  Office, 
Washington,  DC  20402: 

(a)  Title  20,  parts  400-499  of  the  Code 
of  Federal  Regulations. 

(b)  Federal  Register  issues. 

(c)  Compilation  of  the  Social  Security 
Laws. 

(d)  Social  Security  Rulings. 

(e)  Social  Security  Handbook.  The 
information  in  the 

Handbook  is  not  of  precedent  ot 
interpretative  force. 

(f)  Social  Security  Bulletin. 

(g)  Social  Secxuity  Acquiescence 
Rulings. 

f4Q2.4S   AvailabltttyofrMwnte. 

(a)  What  records  are  available.  5 
U.S.C.  552.  also  known  as  the  FOIA, 
permits  any  person  to  see,  and  get  a 
copy  of,  any  Federal  agency's  records 
unless  the  material  is  exempt  from 
mandatory  disclosure  as  described  in 
§402.70  of  this  part. 

(b)  FOIA.  Under  the  FOIA,  we  are  also 
required  to  make  available  to  the  public 
the  instructional  manuals  issued  to  our 
employees,  general  statements  of  policy, 
and  other  materials  which  are  used  in 
processing  claims  and  which  are  not 
published  in  the  Federal  Register,  and 
an  index  of  these  manuals  and 
materials. 

(c)  Record  citation  as  precedent.  We 
will  not  use  or  cite  any  record  described 
in  paragraph  (b)  of  this  section  as  a 
precedent  for  an  action  against  a  person 
unless  we  have  indexed  the  record  and 
published  it  or  made  it  available,  or 
imless  the  person  has  timely  notice  of 
the  record. 

§402.50    AvailabUity  of  administrative  staff 
manuals. 

All  administrative  staff  manuals  of  the 
Social  Security  Administration  and 
instructions  to  staff  personnel  which 
contain  policies,  procedures,  or 
interpretations  that  affect  the  pubfic  are 
available  for  inspection  and  copying.  A 
complete  listing  of  such  materials  is 
published  in  the  Index  of 
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Administrative  Staff  Manuals  and 
Instructions.  These  manuals  are 
generally  not  printed  in  a  sufficient 
quantity  to  permit  sale  or  other  general 
distribution  to  the  public.  Selected 
material  is  maintained  at  district  offices 
and  field  offices  and  may  be  inspected 
there.  See  §§  402.55  and  402.60  for  a 
listing  of  this  material. 

S402.55    Materials avallabte  at CHstriet 
offlcaa  and  branch  offlcas. 

[&)  Materials  available  for  inspection. 
The  following  are  available  or  will  be 
made  available  for  inspection  at  the 
district  offices  and  branch  offices: 

(1)  Compilation  of  the  Social  Security 
Laws. 

(2)  Social  Security  Administration 
regulations  under  the  retirement, 
survivors,  disabihty,  and  supplemental 
security  income  programs,  i.e.,  20  CFR 
parts  401,  402,  404,  416,  and  422;  and 
the  Social  Security  Administration's 
regulations  under  pari  B  of  title  IV 
(Black  Lung  Benefits)  of  the  Federal 
Coal  Mine  Health  and  Safety  Act  of 
1969, 20  CFR  part  410. 

(3)  Social  Security  Rulings. 

(4)  Social  Security  Handbook. 

(5)  Social  Security  Acquiescence 
Rulings. 

(b)  Materials  available  for  inspection 
and  copying.  The  foUovtdng  materials 
are  available  or  will  be  made  available 
for  inspection  and  copying  at  the 
district  offices  and  branch  offices  (fees 
may  be  applicable  per  §§  402.155 
through  402.185): 

(1)  SSA  Program  Operations  Manual 
System. 

(2)  SSA  Organization  Manual. 

(3)  Handbook  for  State  Social  Security 
Administrators. 

(4)  Indexes  to  the  materials  listed  in 
paragraph  (a)  of  this  section  and  in  this 
paragraph  (b)  and  an  index  to  the 
Hearings,  Ap]>eals  and  Litigation  Law 
(HAIJLEX)  manual. 

(5)  Indent:  of  Administrative  Staff 
Manuals  and  Instructions. 

1402.60    Materials  in  fleM  offlcaa  of  the 
Offlca  of  Hearings  and  Appeals. 

(a)  Materials  available  for  inspection. 
The  following  materials  are  available  for 
inspection  in  the  field  offices  of  the 
Office  of  Hearings  and  Appeals: 

(1)  Regulations  of  the  Social  Security 
Administration  (see  §  402.55(a)(2)). 

(2)  Title  5,  United  States  Code. 

(3)  Compilation  of  the  Social  Security 
Laws. 

(4)  Social  Seciuity  Rulings. 

(5)  Social  Security  Handbook. 

(6)  Social  Security  Acquiescence 
Rulings. 

(b)  The  Hearings,  Appeals  and 
Litigation  Law  (HALLEX)  manual  is 


available  for  inspection  and  copying  in 
the  field  offices  of  the  Office  of  Hearings 
and  Appeals  (fees  may  be  applicable  per 
§§402.155  through  402.185). 

§402.65    Health  care  infonnation. 

We  have  some  information  about 
health  care  programs  imder  titles  XVm 
and  XIX  (Medicare  and  Medicaid)  of  the 
Social  Security  Act.  We  follow  the  rules 
in  42  CFR  part  401  in  determining 
whether  to  provide  any  portion  of  it  to 
a  requester. 

i  402.70    Reaaons  for  withholding  some 


Section  552(b)  of  the  Freedom  of 
Information  Act  contains  nine 
exemptions  to  the  mandatory  disclosure 
of  records.  We  describe  these 
exemptions  in  §§  402.75  through 
402.110  of  this  part  and  explain  how  we 
apply  them  to  disclosure 
determinations.  (In  some  cases  more 
than  one  exemption  may  apply  to  the 
same  document.)  Information  obtained 
by  the  agency  from  any  individual  or 
organization,  furnished  in  reliance  on  a 
provision  for  confidentiality  authorized 
by  applicable  statute  or  regulation,  will 
not  be  disclosed,  to  the  extent  it  can  be 
withheld  imder  one  of  these 
exemptions.  This  section  does  not  itself 
authorize  the  giving  of  any  pledge  of 
confidentiality  by  any  officer  or 
employee  of  the  agency. 

f402.7S    Exemption  one  for  withholding 
records:  National  defense  and  foreign 
policy. 

We  are  not  required  to  release  records 
that,  as  provided  by  FOIA,  are  "(a) 
specifically  authorized  under  criteria 
established  by  an  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  (b)  are  in 
fact  properly  claussified  pvirsuant  to  such 
Executive  Order."  Executive  Order  No. 
12958  (1995)  (3  CFR,  1987  Comp..  p. 
235)  provides  for  such  classification. 
When  the  release  of  certain  records  may 
adversely  affect  U.S.  relations  with 
foreign  countries,  we  usually  consult 
with  officials  of  those  countries  or 
officials  of  the  Department  of  State. 
Also,  we  may  on  occasion  have  in  our 
possession  records  classified  by  some 
other  agency.  We  may  refer  your  request 
for  such  records  to  the  agency  that 
classified  them  and  notify  you  that  we 
have  done  so. 

§402.80    Exemption  two  for  withholding 
records:  Internal  personnel  rules  and 
practices. 

We  are  not  required  to  release  records 
that  are  "related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
^ency."  Under  this  exemption,  we  may 
withhold  routine  internal  agency 


practices  and  procedures.  For  example, 
we  may  withhold  guard  schedules  and 
rules  governing  parking  focilities  or 
lunch  periods.  Also  under  this 
exemption,  we  may  withhold  internal 
records  whose  release  would  help  some 
persons  circumvent  the  law  or  agency 
regidations.  For  example,  we  ordinarily 
do  not  disclose  manuals  that  instruct 
our  investigators  or  auditors  how  to 
investigate  possible  violations  of  law,  to 
the  extent  that  this  release  would  help 
some  persons  circumvent  the  law. 

i4QZBS    Exemption  thrse for widiholding 
records:  Records  exempted  t>y  ottter 
statutes. 

We  are  not  required  to  release  records 
if  another  statute  specifically  allows  or 
requires  us  to  withhold  them.  We  may 
use  another  statute  to  justify 
withholding  only  if  it  absolutely 
prohibits  disclosure  or  if  it  sets  forth 
criteria  to  guide  our  decision  on 
releasing  or  identifies  particular  types  of 
material  to  be  withheld.  We  often  use 
this  exemption  to  withhold  infonnation 
regarding  a  worker's  earnings  which  is 
tax  retxim  information  under  section 
6103  of  the  Internal  Revenue  Code. 

§402.90    Exemption  four  for  withholding 
records:  Trade  aecrets  and  confidential 
commercial  or  financial  Information. 

We  will  withhold  trade  secrets  and 
commercial  or  financial  iriormation 
that  is  obtained  bom  a  person  and  is 
privileged  or  confidential. 

(a)  Trade  secrets.  A  trade  secret  is  a 
secret,  commercially  valuable  plan, 
formula,  process,  or  device  that  is  used 
for  the  making,  preparing, 
compounding,  or  processing  of  trade 
commodities  and  that  can  be  said  to  be 
the  end  product  of  either  innovation  or 
substantial  effort.  There  must  be  a  direct 
relationship  between  the  trade  secret 
and  the  productive  process. 

(b)  Commercial  or  financial 
information.  We  will  not  disclose 
records  wh(^  information  is 
"commercial  or  financial,"  is  obtained 
from  a  person,  and  is  "privileged  or 
confidential." 

(1)  Information  is  "commercial  or 
financial"  if  it  relates  to  businesses, 
commerce,  trade,  employment,  profits, 
or  finances  (including  personal 
finances).  We  interpret  this  category 
broadly. 

(2)  Information  is  "obtained  fitim  a 
person"  if  SSA  or  another  agency  has 
obtained  it  bom  someone  outside  the 
Federal  Government  or  from  someone 
within  the  Government  who  has  a 
commercial  or  financial  interest  in  the 
information.  "Person"  includes  an 
individual,  partnership,  corporation, 
association,  state  or  foreign  government. 
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or  other  organization.  Information  is  not 
"obtained  from  a  person"  if  it  is 
generated  by  SSA  or  another  Federal 
agency.  However,  information  is 
"obtained  from  a  person"  if  it  is 
provided  by  someone,  including  but  not 
limited  to  an  agency  employee,  who 
retains  a  commercial  or  financial 
interest  in  the  information. 

(3)  Information  is  "privileged"  if  it 
would  ordinarily  be  protected  frt>m 
disclosure  in  dvil  discovery  by  a 
recognized  evidentiary  privilege,  such 
88  the  attorney-client  privilege  or  the 
work  product  privilege.  Information 
may  he  privileged  for  this  purpose 
under  a  privilege  belonging  to  a  person 
outside  the  government,  unless  the 
providing  of  the  information  to  the 
government  rendered  the  information 
no  longer  protectable  in  civil  discovery. 

(4)  Information  is  "confidential"  if  it 
meets  one  of  the  following  tests: 

(i)  Disclosure  may  impair  the 
government's  ability  to  obtain  necessary 
information  in  the  hiture; 

(ii)  Disclosiire  would  substantiaUy 
harm  the  competitive  position  of  the 
person  who  submitted  the  information; 

(iii)  Disclosiue  would  impair  other 
government  interests,  such  as  program 
effectiveness  and  compliance;  or 

(iv)  Disclosure  would  impair  other 
private  interests,  such  as  an  interest  in 
controlling  availabiUty  of  intrinsically 
valuable  records,  which  are  sold  in  the 
market  by  their  owner. 

(c)  Analysis  under  tests  in  this 
section.  The  following  questions  may  be 
relevant  in  analyzing  whether  a  record 
meets  one  or  more  of  the  above  tests': 

(1)  Is  the  information  of  a  type 
customarily  held  in  strict  confidence 
and  not  disclosed  to  the  public  by  the 
perstm  to  whom  it  belongs? 

(2)  What  is  the  general  custom  or 
usage  with  respect  to  such  information 
in  the  relevant  occupation  or  business? 

(3)  How  many,  and  what  types  of, 
individuals  have  access  to  the 
information? 

(4)  What  kind  and  degree  of  financial 
injiuy  can  be  expected  if  the 
information  is  disclosed? 

(d)  Designation  of  certain  confidential 
infonnation.  A  person  who  submits 
records  to  the  government  may 
designate  part  or  all  of  the  infonnation 
in  such  records  as  exempt  bom 
disclosure  under  Exemption  4  of  the 
FOIA.  The  person  may  make  this 
designation  either  at  the  time  the 
records  are  submitted  to  the  government 
or  within  a  reasonable  time  thereafter. 
The  designation  must  be  in  writing. 
Where  a  legend  is  required  by  a  request 
for  proposals  or  request  for  quotations, 
pursuant  to  48  CFR  352.215-12.  then 
that  legend  is  necessary  for  this 


purpose.  Any  such  designation  will 
expire  ten  years  after  the  records  were 
submitted  to  the  government. 

(e)  Predisclosure  notification.  The 
procedures  in  this  paragraph  apply  to 
records  on  which  the  submitter  has 
designated  information  as  provided  in 
paragraph  (d)  of  this  section.  They  also 
apply  to  records  that  were  submitted  to 
the  government  where  we  have 
substantial  reason  to  believe  that 
information  in  the  records  could 
reasonably  be  considered  exempt  imder 
Exemption  4.  Certain  exceptions  to 
these  procedures  are  stated  in  paragraph 
(f)  of  this  section. 

(1)  When  we  receive  a  request  for 
such  records,  and  we  determine  that  we 
may  be  required  to  disclose  them,  we 
will  make  reasonable  efibrts  to  notify 
the  submitter  about  these  facts.  The 
notice  will  include  a  copy  of  the 
request,  and  it  will  inform  the  submitter 
about  the  procedines  and  time  limits  for 
submission  and  consideration  of 
objections  to  disclosure.  If  we  must 
notify  a  large  number  of  submitters,  we 
may  do  this  by  posting  or  publishing  a 
notice  in  a  place  where  the  submitters 
are  reasonably  likely  to  become  aware  of 
it. 

(2)  The  submitter  has  five  working 
days  from  receipt  of  the  notice  to  object 
to  disclosure  of  any  part  of  the  records 
and  to  state  all  bases  for  its  objections. 

(3)  We  will  give  consideration  to  all 
bases  that  have  been  timely  stated  by 
the  submitter.  If  we  decide  to  disclose 
the  records,  we  will  notify  the  submitter 
in  writing.  This  notice  wiU  briefly 
explain  why  we  did  not  sustain  its 
objections.  We  will  include  with  the 
notice  a  copy  of  the  records  about  which 
the  submitter  objected,  as  we  propose  to 
disclose  them.  The  notice  will  state  that 
we  intend  to  disclose  the  records  five 
working  days  after  the  submitter 
receives  the  notice  imless  we  are 
ordered  by  a  United  States  District  Court 
not  to  release  them. 

(4)  When  a  requester  files  suit  under 
the  FOIA  to  obtain  records  covered  by 
this  paragraph,  we  will  promptly  notify 
the  submitter. 

(5)  Whenever  we  send  a  notice  to  a 
submitter  imder  paragraph  (e)(1)  of  this 
section,  we  will  notify  the  requester  that 
we  are  giving  the  submitter  a  notice  and 
an  opportimity  to  object.  Whenever  we 
send  a  notice  to  a  submitter  under 
paragraph  (e)(3)  of  this  section,  we  will 
notify  the  requester  of  this  fact. 

(f)  Exceptions  to  predisclosure 
notification.  The  notice  requirements  in 
paragraph  (e)  of  this  section  do  not 
apply  in  the  following  situations: 

(1)  We  decided  not  to  disclose  the 
records;  ^  r- 


(2)  The  information  has  previously 
been  published  or  made  generally 
availt^le; 

(3)  Disclosure  is  required  by  a 
regulation,  issued  after  notice  and 
opportunity  for  public  comment,  that 
specifies  narrow  categories  of  records 
that  are  to  be  disclos^  under  the  FOIA, 
but  in  this  case  a  submitter  may  still 
designate  records  as  described  in 
paragraph  (d)  of  this  section,  and  in 
exceptional  cases,  we  may,  at  oiir 
discretion,  follow  the  notice  procedures 
in  paragraph  (e)  of  this  section;  or 

(4)  The  designation  appears  to  be 
obviously  fiivolous,  but  in  this  case  we 
will  still  give  the  submitter  the  written 
notice  required  by  paragraph  (e)(3)  of 
this  section  (although  this  notice  need 
not  explain  oiu  decision  or  include  a 
copy  of  the  records),  and  we  will  notify 
the  requester  as  described  in  paragraph 
(e)(5)  of  this  section. 

S  402.95    Exemption  five  for  withholding 
records:  Internal  memoranda. 

This  exemption  covers  internal 
government  communications  and  notes 
that  fall  within  a  generally  recognized 
evidentiary  privilege.  Internal 
government  communications  include  an 
agency's  communications  with  an 
outside  consultant  or  other  outside 
person,  with  a  court,  or  with  Congress, 
when  those  communications  are  for  a 
purpos^imilar  to  the  purpose  of 
privileged  intra-agency 
communications.  Some  of  the  most- 
commonly  applicable  privileges  are 
described  in  the  following  paragraphs: 

(a)  Deliberative  process  privilege.  This 
privilege  protects  predecisional 
deliberative  communications.  A 
communication  is  protected  under  this 
privilege  if  it  was  made  before  a  final 
decision  was  reached  on  some  question 
of  policy  and  if  it  expressed 
recommendations  or  opinions  on  that 
question.  The  purpose  of  the  privilege  is 
to  prevent  injiuy  to  the  quality  of  the 
agency  decisionmaking  process  by 
encouraging  open  and  firank  internal 
policy  discussions,  by  avoiding 
premature  disclosiue  of  policies  not  yet 
adopted,  and  by  avoiding  the  public 
confusion  that  might  result  from 
disclosing  reasons  that  were  not  in  fact 
the  ultimate  grounds  for  an  agency's 
decision.  Purely  factual  material  in  a 
deliberative  document  is  within  this 
privilege  only  if  it  is  inextricably 
intertwined  with  the  deliberative 
portions  so  that  it  cannot  reasonably  be 
segregated,  if  it  would  reveal  the  nature 
of  the  deliberative  portions,  or  if  its 
disclosiue  would  in  some  other  way 
make  possible  an  intrusion  into  the 
decisionmaking  process.  We  will  release 
purely  bctiial  material  in  a  deliberative 
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document  unless  that  material  is 
otherwise  exempt.  The  privilege 
continues  to  protect  predecisional 
dociunents  even  after  a  decision  is 
made. 

(b)  Attorney  work  product  privilege. 
This  privilege  protects  dociunents 
prepared  by  or  for  an  agency,  or  by  or 
for  its  representative  (typically,  our 
attorneys)  in  anticipation  of  litigation  or 
for  trial.  It  includes  dociunents  prepared 
for  purposes  of  administrative 
adjudications  as  well  as  court  htigation. 
It  includes  documents  prepared  by 
program  ofBces  as  well  as  by  attorneys. 
It  includes  factual  material  in  such 
documents  as  well  as  material  revealing 
opinions  and  tactics.  Finally,  the 
privilege  continues  to  protect  the 
dociunents  even  after  the  litigation  is 
closed. 

(c)  Attorney-client  communication 
privitege.  This  privilege  protects 
confidential  commimications  between  a 
lawyer  and  an  employee  or  agent  of  the 
Government  where  there  is  an  attorney- 
client  relationship  between  them 
(typically,  where  the  lawyer  is  acting  as 
attorney  for  the  agency  and  the 
employee  is  communicating  on  behalf  of 
the  agency)  and  where  the  employee  has 
commimicated  information  to  the 
attorney  in  confidence  in  order  to  obtain 
legal  advice  or  assistance. 

1402.100  Exemption  six  for  withholding 
records:  Clearty  unwarranted  invasion  of 
personai  prhraqr. 

(a)  Z>ociiinente  affected.  We  may 
withhold  records  about  individuds  if 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  their  personal 
privacy. 

(b)  Balancing  test.  In  deciding 
whether  to  release  records  to  you  that 
contain  personal  or  private  information 
about  someone  else,  we  weigh  the 
foreseeable  harm  of  invading  that 
person's  privacy  against  the  public 
benefit  that  would  result  from  the 
release.  If  you  were  seeking  information 
for  a  purely  commercial  venture,  for 
example,  we  might  not  think  that 
disclosure  would  primarily  benefit  the 
public  and  we  would  deny  your  request. 
On  the  other  hand,  we  would  be  more 
inclined  to  release  information  if  you 
were  working  on  a  research  project  that 
gave  promise  of  providing  valuable 
information  to  a  wide  audience. 
However,  in  our  evaluation  of  requests 
for  records  we  attempt  to  guard  against 
the  release  of  information  that  might 
involve  a  violation  of  personal  privacy 
because  of  a  requester  being  able  to 
"read  between  the  lines"  or  piece 
together  items  that  would  constitute 
information  that  normally  would  be 


exempt  from  mandatory  disclosure 
under  Exemption  Six. 

(c)  Examples.  Some  of  the  information 
that  we  frequently  withhold  under 
Exemption  Six  is:  Home  addresses,  ages, 
and  minority  group  status  of  our 
employees  or  former  employees;  social 
security  numbers;  medical  information 
about  individuals  who  have  filed  a 
claim  for  disability  benefits;  names  and 
addresses  of  individual  beneficiaries  of 
our  programs,  or  benefits  such 
individuals  receive;  earnings  records, 
claim  files,  and  other  personal 
information  SSA  maintains. 

§  402.1 10    Exemption  eeven  for 
withholding  records:  Lam  enforcement 

We  are  not  required  to  disclose 
information  or  records  that  the 
government  has  compiled  for  law 
enforcement  purposes.  The  records  may 
apply  to  actual  or  potential  violations  of 
either  criminal  or  civil  laws  or 
regulations.  We  can  withhold  these 
records  only  to  the  extent  that  releasing 
them  would  cause  harm  in  at  least  one 
of  the  following  situations: 

(a)  Enforcement  proceedings.  We  may 
withhold  information  whose  release 
could  reasonably  be  expected  to 
interfere  with  prospective  or  ongoing 
law  enforcement  proceedings. 
Investigations  of  fiaud  and 
mismanagement,  employee  misconduct, 
and  civil  rights  violations  may  fall  into 
this  category.  In  certain  cases — such  as 
when  a  fraud  investigation  is  likely — ^we 
may  refuse  to  confirm  or  deny  the 
existence  of  records  that  relate  to  the 
violations  in  order  not  to  disclose  that 
an  investigation  is  in  progress,  or  may 
be  conducted. 

(b)  Fair  trial  or  impartial 
adjudication.  We  may  withhold  records 
whose  release  would  deprive  a  person 
of  a  fair  trial  or  an  impartial 
adjudication  because  of  prejudicial 
pubUcity. 

(c)  Personal  privacy.  We  are  careful 
not  to  disclose  information  that  could 
reasonably  be  expected  to  constitute  an 
unwarranted  invasion  of  personal 
privacy.  When  a  name  surfaces  in  an 
investigation,  that  person  is  likely  to  be 
vulnerable  to  innuendo,  rumor, 
harassment,  and  retaliation. 

(d)  Confidential  sources  and 
information.  We  may  withhold  records 
whose  release  could  reasonably  be 
expected  to  disclose  the  identity  of  a 
confidential  source  of  information.  A 
confidential  source  may  be  an 
individual;  a  state,  local,  or  foreign 
government  agency;  or  any  private 
organization.  The  exemption  applies 
whether  the  source  provides 
information  under  an  express  promise 

-  ofconfidentiahty  or  under 


dicumstances  from  which  such  an 
assurance  could  be  reasonably  inferred. 
Also,  where  the  record,  or  information 
in  it,  has  been  compiled  by  a  law 
enforcement  authority  conducting  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
investigation,  the  exemption  also 
protects  all  information  supplied  by  a 
confidential  source.  Also  protected  from 
mandatory  disclosure  is  any  information 
which,  if  disclosed,  could  reasonably  be 
expected  to  jeopardize  the  system  of 
confidentiality  that  assures  a  flow  of 
information  from  sources  to 
investigatory  agencies. 

(e)  Techniques  and  procedures.  We 
may  withhold  records  reflecting  special 
techniques  or  procedures  of 
investigation  or  prosecution,  not 
otherwise  generally  known  to  the 
pubhc.  In  some  cases,  it  is  not  possible 
to  describe  even  in  general  terms  those 
techniques  without  disclosing  the  very 
material  to  be  withheld.  We  may  also 
withhold  records  whose  release  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  this 
disclosure  could  reasonably  be  expected 
to  create  a  risk  that  someone  could 
circumvent  requirements  of  law  or  of 
regulation. 

(f)  Life  aiui  physical  safety.  We  may 
withhold  records  whose  disclosure 
could  reasonably  be  expected  to 
endanger  the  Ufe  or  ph3rsical  safety  of 
any  individual.  This  protection  extends 
to  threats  and  harassment  as  well  as  to 
physical  violence. 

1402.110  Exemptions  eight  end  nins  for 
withholding  rscords:  Records  on  financial 
institutions;  records  on  wells. 

Exemption  eight  permits  us  to 
withhold  records  about  regulation  or 
supervision  of  financial  institutions. 
Exemption  nine  permits  the 
withholding  of  geological  and 
geophysical  information  and  data, 
including  maps,  concerning  wells. 

1402.115    Deletion  of  Identifying  dotiils. 

When  SSA  publishes  or  otherwise 
makes  available  an  opinion  or  order, 
statement  of  poUcy,  or  other  record 
which  relates  to  a  private  party  or 
parties,  the  name  or  names  or  other 
identifying  details  may  be  deleted. 

1402.120    Creetion  of  records. 

We  are  not  required  to  create  new 
records  merely  to  satisfy  a  request.  For 
example,  we  are  not  required  to  program 
computers  to  provide  data  in  a 
particular  form  or  to  compile  selected 
items  from  records,  provide  statistical 
data,  ratios,  proportions,  percentages, 
etc.  If  these  data  have  already  been 
compiled  and  are  available,  we  will 
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supply  the  record  when  appropriate  fiees 
are  paid,  as  provided  in  §§402.160  and 
402.165.  This  does  not  mean  that  we 
will  never  help  you  get  information  that 
does  not  already  exist  in  our  records. 
However,  diverting  staff  and  equipment 
from  other  responsibilities  may  not 
always  be  possible. 

{402.125   Who  may  retoat*  a  record 
Except  as  otherwise  provided  by 
regulation,  only  the  Director,  Office  of 
Disclosure  Policy,  SSA,  or  her  or  his 
designee  may  determine  whether  to 
release  any  record  in  SSA's  control  and 
possession.  This  official  is  SSA's 
Freedom  of  hiformation  Officer. 
Sections  402.40. 402.55,  and  402.60  list 
some  of  the  materials  which  we  have 
determined  may  be  released. 

S402.130   How  to  request  a  record. 

You  may  request  a  record  in  person, 
by  telephone,  or  by  mail.  (However,  see 
§§402.180  through  402.195  for  an 
explanation  of  your  appeal  rights.)  Any 
request  should  reasonably  describe  the 
record  you  want.  H  you  have  detailed 
information  which  would  assist  us  in 
identifying  that  record,  please  submit  it 
with  your  request.  You  should  mark  the 
outside  of  any  envelope  used  to  submit 
your  request  as  a  "Freadom  of 
Information  Request",  no  matter  how 
your  request  may  be  categorized  for  fee 
purposes.  (Secticms  402.145  through 
402.175  explain  our  fees.)  The  staff  at 
any  Social  Security  office  can  help  you 
prepare  this  request. 

1402.135   WherelosMidarwiuMt  . 

You  may  send  your  request  for  a 
record  to:  The  Director,  Office  of 
Disclosure  Fohcy,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 

§402.140    How  a  request  for  a  record  i« 


(a)  Within  10  working  days  from  the 
date  a  request  is  received  by  the 
appropriate  official  (see  §  402.135).  we 
will  make  a  determination  as  to  whether 
the  requested  record  will  be  provided. 
This  10-day  period  may  be  extended  by 
written  notice  up  to  10  additional 
working  days  when  one  or  more  of  the 
folloMring  situations  exist: 

(1)  The  office  processing  the  request 
needs  to  locate  and  then  c^tain  the 
record  from  another  facility; 

(2)  We  need  to  locate,  obtain,  and 
appropriately  examine  a  large  number  of 
records  which  are  requested  in  a  single 
request;  or 

(3)  The  office  processing  the  request 
needs  to  consult  with  another  agency 
which  has  a  substantial  interest  in  the 
subject  matter  of  the  request.  This 


consultation  shall  be  conducted  with  all 
practicable  speed. 

(b)  If  an  extension  is  made,  we  will 
notify  you,  explain  why  the  additional 
time  is  needed,  and  tell  you  the  date  by 
which  we  expect  to  make  a  decision  on 
your  request. 

§402.145    Responding  to  your  request 

(a)  Retrieving  records.  We  are  required 
to  furnish  copies  of  records  only  when 
they  are  in  our  possession  or  we  can 
retrieve  them  from  storage.  If  we  have 
stored  the  records  you  want  in  the 
National  Archives  or  another  storage 
center,  we  will  retrieve  and  review  them 
for  possible  disclosure.  However,  the 
Federal  Government  destroys  many  old 
records,  so  sometimes  it  is  impossible  to 
fill  requests.  Various  laws,  regulations, 
and  manuals  give  the  time  periods  for 
keeping  records  before  they  may  be 
destroyed.  For  example,  there  is 
information  about  retention  of  records 
in  the  Records  Disposal  Act  of  1944,  44 
U.S.C.  3301  through  3314;  the  Federal 
Property  Management  Regulations.  41 
CFR  101-1.104;  and  die  General 
Records  Schedules  of  the  National 
Archives  and  Records  Administration. 

(b)  Furnishing  records.  The 
requirement  is  that  we  furnish  copies 
only  of  records  that  we  have  or  can 
retrieve.  We  are  not  compelled  to  create 
new  records.  For  example,  we  are  not 
reqviired  to  write  a  new  program  so  that 
a  computer  will  print  information  in  the 
format  you  prefer.  However,  if  the 
requested  information  is  maintained  in 
computerized  form,  but  we  can,  with 
minimal  computer  instructions,  produce 
the  information  on  paper,  we  will  do 
this  if  it  is  the  only  way  to  respond  to 
a  request.  Nor  are  we  required  to 
perform  research  for  you.  On  the  other 
hand,  we  may  decide  to  conserve 
Government  resoiuces  and  at  the  same 
time  supply  the  records  you  need  by 
consolidating  information  from  various 
records  rather  than  copying  them  all. 
Moreover,  we  are  required  to  furnish 
only  one  copy  of  a  record  and  usually 
impose  that  limit.  If  information  exists 
in  different  forms,  we  will  provide  the 
record  in  the  form  that  best  conserves 
government  resoiux»s.  For  example,  if  it 
requires  less  time  and  expense  to 
provide  a  computer  record  as  a  paper 
printout  rather  than  in  an  electronic 
medium,  we  will  provide  the  printout. 


§402.150    Release  of  I 

(a)  Records  previously  released.  If  we 
have  released  a  record,  or  a  part  of  a 
record,  to  others  in  the  past,  we  will 
ordinarily  release  it  to  you  also. 
However,  we  will  not  release  it  to  you 
if  a  statute  forbids  this  disclosure,  and 
we  will  not  necessarily  release  it  to  you 


if  an  exemption  applies  in  your 
situation  and  did  not  apply,  or  appUed 
differently,  in  the  previous  situations.  • 

(b)  Unauthorized  disclosure.  The 
principle  stated  in  paragraph  (a)  of  this 
section  does  not  apply  if  the  previous 
release  was  imauthorized. 

(c)  Poor  copy.  If  we  cannot  make  a 
legible  copy  of  a  record  to  be  released, 
we  do  not  attempt  to  reconstruct  it. 
Instead,  we  furnish  the  best  copy 
possible  and  note  its  poor  quaHty  in  our 
reply. 

§402.155    Fees  to  be  charged-catagortes 
of  requests. 

Paragraphs  (a)  through  (c)  of  this 
section  state,  for  each  category  of 
request,  the  type  of  fees  that  we  will 
generally  charge.  However,  for  each  of 
these  categories,  the  fees  may  be 
limited,  waived,  or  reduced  for  the 
reasons  given  belpw  or  for  other 
reasons. 

(a)  Commercial  use  request.  If  your 
request  is  for  a  commercial  use.  we  will 
charge  you  the  costs  of  search,  review, 
and  duplication. 

(b)  Educational  and  scientific 
institutions  and  news  media.  If  you  are 
an  educational  institution  ore  non- 
commercial scientific  institution, 
operated  primarily  for  scholarly  or 
scientific  research,  or  a  representative  of 
the  news  media,  and  your  request  is  not 
for  a  commercial  use,  we  will  charge 
you  only  for  the  duplication  of 
doaunents.  Also,  we  will  not  charge 
you  the  copying  costs  for  the  first  100 
pages  of  duplication. 

(c)  Other  requesters.  If  your  request  is. 
not  the  kind  described  by  paragraph  (a) 
or  (b)  of  this  section,  then  we  will 
charge  you  only  for  the  search  and  the 
duplication.  Also,  we  will  not  charge 
you  for  the  first  two  hours  of  search 
time  or  for  the  copying  costs  of  the  first 
100  pages  of  diipUcation. 


§402.160    Fees  to  be  charged— general 
provisions. 

(a)  We  may  chai^ge  search  fees  even  if 
the  records  we  find  are  exempt  from 
disclosure,  or  even  if  we  do  not  find  any 
records  at  all. 

(b)  If  we  are  not  charging  you  for  the 
first  two  hours  of  search  time,  imder 

§  402.145(c),  and  those  two  hours  are 
spent  on  a  computer  search,  then  the 
two  free  hours  are  the  first  two  hours  of 
the  operator's  own  operation.  If  the 
operator  spends  less  than  two  hours  on 
the  search,  we  will  reduce  the  total 
search  fees  by  the  average  hourly  rate 
for  the  operator's  time,  multiphed  by 
two. 

(c)  If  we  are  not  charging  you  for  the 
first  100  pages  of  duphcation,  under 

§  402.145  (b)  or  (c),  then  those  100  pages 
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are  the  first  100  pages  of  photocopies  of 
standard  size  pages,  or  the  first  100 
pages  of  computer  printout.  If  we  cannot 
use  this  method  to  calculate  the  fee 
reduction,  then  we  will  reduce  your 
total  duplication  fee  by  the  normal 
charge  for  photocopying  a  standard  size 
page,  miUtiplied  by  100. 

(d)  We  will  charge  interest  on  unpaid 
bills  beginning  on  the  31st  day 
following  the  day  the  bill  was  sent. 

$402,166    FMSChadule. 

The  following  is  our  fee  schedule  for 
providing  records  and  related  services 
imder  the  FOIA: 

(a)  ^4anual  searching  for  or  reviewing 
of  records.  When  the  search  or  review 
is  performed  by  employees  at  grade  GS- 
1  through  GS-8,  we  will  charge  an 
hourly  rate  based  on  the  salary  of  a  GS- 
5,  step  7,  employee;  when  done  by  a 
GS-9  through  GS-14,  an  hourly  rate 
based  on  the  salary  of  a  GS-12,  step  4, 
employee;  and  when  done  by  a  GS-15 
or  above,  an  hourly  rate  based  on  the 
salary  of  a  GS-15,  step  7,  employee.  In 
each  case,  we  will  compute  the  hourly 
rate  by  taking  the  current  hoiuly  rate  for 
the  specified  grade  and  step,  adding 
16%  of  that  rate  to  cover  benefits,  and 
rounding  to  the  nearest  whole  dollar.  As 
of  January  5, 1997,  these  rates  were  $14, 
$28,  and  $50  respectively.  These  rates 
are  adjusted  as  Federal  salaries  change. 
When  a  search  involves  employees  at 
more  than  one  of  these  levels,  we  will 
charge  the  rate  appropriate  for  each. 

(b)  Computer  searching  and  printing. 
We  will  charge  the  actual  cost  of 
operating  the  computer  plus  charges  for 
the  time  spent  by  the  operator,  at  the 
rates  given  in  pcuagraph  (a)  of  this 
section. 

(c)  Photocopying  standard  size  pages. 
We  will  charge  $0.10  per  page.  The 
Freedom  of  Information  (FOI)  Officer 
may  charge  lower  fees  for  particiilar 
documents  wher^ — 

(1)  The  document  has  already  been 
printed  in  large  numbers; 

(2)  The  program  office  determines  that 
using  existing  stock  to  answer  this 
request,  and  any  other  anticipated  FOI 
requests,  will  not  interfere  with  program 
requirements;  and 

(3)  The  FOI  Officer  determines  that 
the  lower  fee  is  adequate  to  recover  the 
prorated  share  of  the  original  printing 
costs. 

(d)  Photocopying  odd-size  documents. 
For  photocopying  documents  such  as 
pimchcards  or  blueprints,  or 
reproducing  other  records  such  as  tapes. 
we  will  charge  the  actual  costs  of 
operating  the  machine,  plus  the  actual 
cost  of  the  materials  used,  plus  charges 
for  the  time  spent  by  the  operator,  at  the 


rates  given  in  paragraph  (a)  of  this 
section. 

(e)  Certifying  that  records  are  true 
copies.  This  service  is  not  required  liy 
the  FOIA.  If  we  agree  to  provide  it,  we 
will  charge  $10  per  certification. 

(f)  Sending  records  by  express  mail, 
certified  mail,  or  other  special  methods. 
This  service  is  not  requiifed  by  the 
FOIA.  If  we  agree  to  provide  it,  we  will 
charge  our  actual  costs. 

(g)  Other  special  services.  For 
performing  any  other  special  service 
that  you  request  and  we  agree  to,  we 
will  charge  the  actual  costs  of  operating 
any  machinery,  plus  actual  cost  of  any 
materials  used,  plus  charges  for  the  time 
of  our  employees,  at  the  rates  given  in 
paragraph  (a)  of  this  section. 

(h)  Billing  exceeds  cost  of  service. 
Generally  we  will  not  charge  you  a  fee 
when  the  cost  of  the  service  is  less  than 
the  cost  of  sending  you  a  bill.  However, 
where  an  individual,  organization,  or 
governmental  unit  makes  multiple 
separate  requests,  we  will  total  the  costs 
incurred  and  periodically  bill  the 
requester  for  the  services  rendered. 

(i)  Fee  for  copies  of  printed  materials. 
When  extra  copies  of  printed  material 
are  available,  the  charge  is  generally  1 
cent  per  page.  If  the  material  may  be 
purchased  from  the  Superintendent  of 
Documents,  the  charge  is  that  set  by  the 
Superintendent.  The  Superintendent's 
address  is  in  §  402.40. 

(j)  When  not  applicable.  This  fee 
schedule  does  not  apply  to  requests  for 
records  of- Social  Security  number 
holders,  wage  earners,  employers,  and 
claimants  when  the  requests  are 
governed  by  section  1106  of  the  Social 
Security  Act  and  by  §§  Sections  402.170 
and  402.175. 

$402,170    F«6« for  providing  rseords  and 
rslalKl  MTvicsi  lor  program  puiposai 
purstMnt  to  Mcdon  1 106  of  the  Social 
SoeurttyAct 

(a)  Program  purposes  described.  (1) 
We  consider  a  request  to  be  program 
related  if  the  information  must  be 
disclosed  und«'  the  Social  Security  Act. 
For  example,  section  20S(c)(2)(A)  of  the 
Act  (42  U.S.C.  405(c)(2)(A))  requires  that 
we  provide  certain  information  upon 
request  to  a  worker,  her  or  his  legal 
representative,  her  or  his  survivor,  or 
the  legal  representative  of  the  worker's 
estate.  That  information  is  the  amounts 
of  the  worker's  wages  and  self- 
employment  income  and  the  pieriods 
during  which  they  were  paid  or  derived, 
as  shown  by  our  records. 

(2)  We  also  consider  a  request  to  be 
program  related  if  the  requester 
indicates  the  needed  information  will  be 
used  for  a  purpose  which  is  directly 


related  to  the  administiation  of  a 
program  under  the  Social  Security  Act 
(i)  The  major  criteria  we  consider  in 
deciding  whether  a  proposed  use  is  so 
related  are: 

(A)  Is  the  information  needed  to 
pursue  some  benefit  under  the  Act? 

(B)  Is  the  information  needed  solely  to 
verify  the  acciuacy  of  information 
obtained  in  connection  with  a  program 
administered  imder  the  Act? 

(C)  Is  the  information  needed  in 
connection  with  an  activity  which  has 
been  authorized  under  the  Act? 

(D)  Is  the  information  needed  by  an 
employer  to  carry  out  her  or  his 
taxpaying  responsibiUties  under  the 
Federal  Insurance  Contributions  Act  at 
section  218  of  the  Act? 

(ii)  We  will  consider  on  a  case  by  case 
basis  those  requests  which  do  not  meet 
these  criteria  but  are  claimed  to  be 
program  related. 

(b)  When  we  charge.  If  we  determine 
the  request  for  information  is  program 
related,  we  may  or  may  not  charge  for 
the  information.  For  example,  as  stated 
in  paragraph  (a)  of  this  section,  we 
generally  will  not  charge  you  for 
information  needed  to  assure  the 
accuracy  of  our  records  on  which  your 
present  or  future  Social  Security 
benefits  depend.  In  addition,  we 
generally  will  not  charge  for  furnishing 
information  under  section  205(c)(2)(A) 
of  the  Act.  However,  if  we  do  charge  for 
a  program  related  request  (for  example, 
if  more  detailed  information  or  special 
services  are  requested)  we  will  use  the 
fee  schedule  in  §  402.165  if  information 
is  being  disclosed  under  the  FOIA  and 
the  fee  schedule  in  20  CFR  401.95  if 
access  to  the  information  is  being 
granted  imder  the  Privacy  Act. 
(Exception:  If  the  request  is  for  purposes 
of  administering  employee  benefits^ 
covered  by  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA), 
even  if  the  request  is  covered  by  section 
205(c)(2)(A)  of  the  Act,  we  will  charge 
under  §402.175.) 


$402,176    Fees  for  providing  information 
and  rolatod  sarviees  for  non-program 
purpooei. 

(a)  General.  Section  1106(c)  of  the 
Social  Seouity  Act  permits  the 
Commissioner  to  require  requesters  of 
information  to  pay  the  full  cost  of 
supplying  the  information  where  the 
information  is  requested  to  comply  with 
the  ERISA,  or  "•  *  "for  any  other 
purpose  not  directly  related  to  the 
administration  of  the  program  or 
programs  imder  •  *  *"  the  Social 
Security  Act.  This  may  be  done 
notwithstanding  the  fee  provisions  of 
the  FOIA  and  the  Privacy  Act  or  any 
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other  provision  of  law.  As  used  in  this 
section — 

(1)  Full  cost  includes  the  direct  and 
indirect  costs  to  SSA  (including  costs  of 
duplication]  of  providing  information 
and  related  services  under  section 
1106(c)  ofthe  Act;  and 

(2)  Full  cost  of  an  employee's  time 
includes  fringe  benefits  and  overhead 
costs  such  as  rent  and  utilities. 

(b)  Non-program  related  requests.  We 
consider  a  request  for  information 
which  does  not  meet  or  equal  any  of  the 
criteria  in  §  402.170  to  be  non-program 
related.  (V^ether  a  request  for 
information  about  an  individual  is  made 
by  that  individual  or  by  someone  else  is 
not  a  factor.)  In  responding  to  these 
requests,  or  requests  for  ERISA 
purposes,  we  will  charge  the  full  cost  of 
our  services  as  described  in  paragraph 
(c)  of  this  section. 

(c)  Fee  schedule.  Our  fee  schedule  for 
non-program  related  requests  is: 

(1)  Manual  searching  for  records.  Full 
cost  of  the  employee's  time. 

(2)  Photocopying,  or  reproducing 
records  such  as  magnetic  tapes  or 
punch  cards.  Full  cost  ofthe  operator's 
time  plus  the  full  cost  of  the  machine 
time  and  the  materials  used. 

(3)  Use  of  electronic  data  processing 
equipment  to  obtain  records.  Our  full 
cost  for  the  service,  including  computer 
search  time,  computer  runs  and 
printouts,  and  the  time  of  computer 
programmers  and  operators  and  other 
employees. 

(4)  Certification  or  authentication  of 
records.  Full  cost  of  certification  or 
authentication. 

(5)  Forwarding  materials  to 
destination.  If  you  request  special 
arrangements  for  forwarding  the 
material,  we  will  charge  you  the  full 
cost  of  this  service  (e.g..  you  request 
express  mail  or  a  commercial  delivery 
service).  If  no  special  forwarding 
arrangements  are  requested,  we  will 
charge  you  the  full  cost  of  the  service, 
including  the  U.S.  Postal  Service  cost. 

(6)  Performing  other  special  services. 
If  we  agree  to  provide  any  special 
services  you  request,  we  will  charge  you 
the  full  cost  of  the  time  of  the  employee 
who  performs  the  service,  plus  the  full 
cost  of  any  machine  time  and  materials 
that  the  employee  uses. 

(7)  Billing  exceeds  cost  of  service. 
Generally  we  will  not  charge  you  a  fee 
when  the  cost  of  the  service  is  less  than 
the  cost  of  sending  you  a  bill.  However, 
where  an  individual,  organization,  or 
governmental  unit  makM  multiple 
separate  requests,  we  will  total  the  costs 
incurred  and  bill  the  requester  for  the 
services  rendered. 

(d)  Fee  for  copies  of  printed  materials. 
When  extra  copies  of  printed  material 


are  available,  the  charge  is  generally  1 
cent  per  page.  If  the  material  may  bie 
purchased  from  the  Superintendent  of 
Dooiments,  the  charge  is  that  set  by  the 
Superintendent.  The  Superintendent's 
address  is  in  §  402.40. 

(e)  Charging  when  requested  record 
not  found.  We  may  charge  you  for 
search  time,  even  though  we  fail  to  find 
the  records.  We  may  also  charge  you  for 
search  time  if  the  records  we  locate  are 
exempt  from  disclosure. 

§402.180    Procedure  on  assessing  and 
collecting  fees  for  providing  records. 

(a)  We  will  generally  assvune  that 
when  you  send  us  a  request,  you  agree 
to  pay  for  the  services  needed  to  locate 
and  send  that  record  to  you.  You  may 
specify  in  your  request  a  limit  on  the 
amount  you  are  willing  to  spend.  If  you 
do  that  or  include  with  your  request  a 
pa3maent  that  does  not  cover  our  fee,  we 
will  notify  you  if  it  appears  that  the  fee 
will  exceed  that  amount  and  ask 
whether  you  want  us  to  continue  to 
process  your  request.  Also,  before  we 
start  work  on  your  request  under 

§  402.120,  we  will  generally  notify  you 
of  our  exact  or  estimated  charge  for  the 
information,  unless  it  is  clear  that  you 
have  a  reasonable  idea  of  the  cost. 

(b)  If  you  have  failed  to  pay  previous 
bills  in  a  timely  fashion,  or  if  our  initial 
review  of  your  request  indicates  that  we 
will  charge  you  fees  exceeding  $250,  we 
will  require  you  to  pay  your  past  due 
fees  and/or  the  estimated  fees,  or  a 
deposit,  before  we  start  searching  for  the 
records  you  want.  If  so,  we  will  let  you 
know  promptly  upon  receiving  your 
request.  In  sudi  cases,  administrative 
time  limits  (i.e.,  ten  working  days  bom 
receipt  of  initial  requests  and  20 
working  days  fit)m  receipt  of  appeals 
from  initial  denials,  plus  permissible 
extensions  of  these  time  limits)  will 
begin  only  after  we  come  to  an 
agreement  with  you  over  payment  of 
fees,  or  decide  that  fee  waiver  or 
reduction  is  appropriate. 

(c)  We  will  normally  require  you  to 
pay  all  fees  before  we  furnish  the 
records  to  you.  We  may,  at  our 
discretion,  send  you  a  bill  along  with  or 
following  the  furnishing  ofthe  records. 
For  example,  we  may  do  this  if  you  have 
a  history  of  prompt  payment.  We  may 
also,  at  our  discretion,  aggregate  the 
charges  for  certain  time  periods  in  order 
to  avoid  sending  numwous  small  bills 
to  frequent  requesters,  or  to  businesses 
or  agents  representing  requesters.  For 
example,  we  might  send  a  bill  to  such 

a  requester  once  a  month.  Fees  should 
be  paid  in  accordance  with  the 
instructions  furnished  by  the  person 
who  responds  to  your  requests. 


(d)  Payment  of  fees  will  be  made  by 
check  or  money  order  payable  to  "Social 
Seciuity  Administration". 

§402.185   Waiver  or  reduction  of  fees  in 
the  public  interest 

(a)  Standard.  We  will  waive  or  reduce 
the  fees  we  would  otherwise  charge  if 
disclosure  of  the  information  meets  both 
tests  which  are  explained  in  paragraphs 
(b)  and  (c)  of  this  section: 

(1)  It  is  in  the  public  interest  because 
it  is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  ofthe  government;  and 

(2)  It  is  not  primarily  in  the 
commercial  interest  ofthe  requester. 

(b)  Public  interest.  "The  disclosure' 
passes  the  first  test  only  if  it  furthers  the 
specific  public  interest  of  being  likely  to 
contribute  significantly  to  public 
understandirqg  of  government  operations 
or  activities,  regardless  of  any  other 
public  interest  it  may  further.  In 
analyzing  this  question,  we  will 
consider  the  following  factora: 

(1)  How,  if  at  all,  do  the  records  to  be 
disclosed  pertain  to  the  operations  or 
activities  ofthe  Federal  Government? 

(2)  Would  disclosure  of  the  records 
reveal  any  meaningful  information 
about  government  operations  or 
activities?  Can  one  learn  from  these 
records  anything  about  such  operations 
that  is  not  already  public  knowledge? 

(3)  Will  the  disclosure  advance  tlie 
understanding  of  the  general  public  as 
distinguished  from  a  narrow  segment  of 
interested  persons?  Under  this  foctor  we 
may  consider  whether  the  requester  is 
in  a  position  to  contribute  to  public 
understanding.  For  example,  we  may 
consider  whether  the  requester  has  such 
knowledge  or  expertise  as  may  be 
necessary  to  understand  the 
information,  and  whether  the 
requester's  intended  use  of  the 
information  would  be  likely  to 
disseminate  the  information  among  the 
public.  An  unsupported  claim  to  be 
doing  research  for  a  hook  or  article  does 
not  demonstrate  that  likelihood,  while 
such  a  claim  by  a  representative  of  the 
news  media  is  better  evidence. 

(4)  Will  the  contribution  to  public 
understanding  be  a  significant  one?  Will 
the  public's  understanding  of  the 
government's  operations  he 
substantially  greater  as  a  result  of  the 
disclosure? 

(c)  Not  primarily  in  the  requester's 
commercial  interest.  If  the  disclosure 
passes  the  test  of  furthering  the  specific 
public  interest  described  in  paragraph 
(b)  of  this  section,  we  will  determine 
whether  it  also  furthers  the  requester's 
commercial  interest  and,  if  so,  whether 
this  effect  outweighs  the  advancement 
of  that  public  interest.  In  applying  this 
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second  test,  we  will  consider  the 
following  {actors: 

(1)  Would  the  disclosiife  further  a 
commercial  interest  of  the  requester,  or 
of  someone  on  whose  behalf  the 
requester  is  acting?  "Commercial 
interests"  include  interests  relating  to 
business,  trade,  and  profit.  Not  only 
profit-making  corporations  have 
commercial  interests — so  do  nonprofit 
corporations,  individuals,  unions,  and 
other  associations.  The  interest  of  a 
representative  of  the  news  media  in 
using  the  information  for  news 
dissemination  purposes  will  not  be 
considered  a  commercial  interest. 

(2)  If  disclosure  would  further  a 
commercial  interest  of  the  requester, 
would  that  effect  outweigh  the 
advancement  of  the  public  interest 
defined  in  paragraph  (b)  of  this  section? 
Which  effect  is  primary? 

(d)  Deciding  Between  waiver  and 
reduction.  If  ^e  disclosure  passes  both 
tests,  we  Mdll  normally  waive  fees. 
However,  in  some  cases  we  may  decide 
only  to  reduce  the  fees.  For  example,  we 
may  do  this  when  disclosiue  of  some 
but  not  all  of  the  requested  records 
I>asses  the  tests. 

(e)  Procedure  for  requesting  a  waiver 
or  reduction.  You  must  make  your 
request  for  a  waiver  or  reduction  at  the 
same  time  you  make  your  request  for 
records.  You  should  explain  why  you 
believe  a  waiver  or  reduction  is  proper 
under  the  analysis  in  paragraphs  (a) 
through  (d)  of  this  section.  Only  FOI 
Officers  may  make  the  decision  whether 
to  waive,  or  reduce,  the  fees.  If  we  do 
not  completely  grant  your  request  for  a 
waiver  or  reduction,  the  denial  letter 
will  designate  a  review  offidaL  You 
may  appeal  the  denial  to  that  official.  In 
your  appeal  letter,  you  should  discuss 
whatever  reasons  are  given  in  our  denial 
letter.  The  process  prescribed  in 

§  402.190  of  this  part  will  also  apply  to 
these  appeals. 

f  402.190   Ofllclais  wtw  may  deny  • 
fSQiMSt  for  fsoofds  under  FOIA. 

Only  the  Director,  Office  of  Disclosure 
Policy,  SSA,  or  her  or  his  designee  is 
authorized  to  deny  a  written  request  to 
obtain,  inspect,  or  copy  any  social 
security  record. 

{40e.lM   HewaraqueatladeniML 

(a)  Oral  requests.  If  we  cannot  comply 
with  yoiu'  oral  request  because  the 
Director  of  the  Office  of  Disclosure 
Policy  (or  designee)  has  not  previously 
made  a  determination  to  release  the 
record  you  want,  we  will  tell  you  that 
fact.  If  you  still  wish  to  pursue  your 
request,  you  must  put  your  request  in 
writing. 

(b)  Written  requests.  If  you  make  a 
written  request  and  the  information  or 


record  you  requested  will  not  be 
released,  we  will  send  you  an  official 
denial  in  writing.  We  will  explain  why 
the  request  was  denied  (for  example,  the 
reasons  why  the  requested  docxmient  is 
subject  to  one  or  more  clearly  described 
exemptions),  will  include  the  name  and 
tide  or  position  of  the  person  who  made 
the  decision,  and  what  your  appeal 
ri^ts  are. 

(c)  Unproductive  searches.  We  make  a 
diligent  search  for  records  to  satisfy 
your  request.  Nevertheless,  we  may  not 
be  able  always  to  find  the  records  you 
want  using  the  information  you 
provided,  or  they  may  not  exist.  If  we 
advise  you  that  we  have  been  imable  to 
find  the  records  despite  a  diligent 
search,  this  does  not  constitute  a  denial 
of  your  request. 

f  402.200    How  to  appeal  a  decision 
denykiQ  aH  or  part  of  a  raQuact. 

(a)  How  to  appeal.  If  all  or  pari  of  your 
written  request  was  denied,  you  may 
request  that  the  Commissioner  of  Social 
Security,  6401  Security  Boulevard, 
Baltimore.  MD  21235  review  that 
determination.  Yotir  request  for  review: 

(11  Must  be  in  writing; 

(2)  Must  be  mailed  within  30  days 
after  you  received  notification  that  all  or 
pari  of  your  request  was  denied  or,  if 
later,  30  days  after  you  received 
materials  in  partial  compliance  with 
your  request;  and 

(3)  May  include  additional 
information  or  evidence  to  support  your 
request. 

lb)  How  the  review  is  made.  Alter 
reviewing  the  prior  decision  and  after 
considering  anything  else  you  have 
submitted,  the  Commissioner  or  his  or 
her  designee  will  affirm  or  revise  all  or 
part  of  the  prior  decision.  The 
Commissioner  (or  a  designee)  will 
affirm  a  denial  only  after  ccmsulting 
with  the  appropriate  SSA  official(s), 
including  legal  counsel.  The  decision 
must  be  made  within  20  worifdng  days 
after  your  appeal  is  received.  The 
Commissioner  or  a  designee  may  extend 
this  time  limit  up  to  10  additional 
working  days  if  one  of  the  situations  in 
§  402.140(a)  exists,  provided  that,  if  a 
prior  extension  was  used  to  process  this 
request,  the  sum  of  the  extensions  may 
not  exceed  10  working  days.  You  will  be 
notified  in  writing  of  any  extension,  the 
reason  for  the  extension,  and  the  date  by 
which  your  appeal  will  be  decided. 

(c)  How  you  are  notified  of  the 
Commissioner's  decision.  The 
Commissioner  or  a  designee  will  send 
you  a  written  notice  of  the  decision 
explaining  the  basis  of  the  decision  (for 
example,  the  reasons  why  an  exemption 
applies)  which  will  include  the  name 
and  title  or  position  of  the  person  who 
made  the  decision.  The  notice  will  tell 


you  that  if  any  part  of  your  request 
remains  imsatisfied,  you  have  the  right 
to  seek  court  review. 

§402.206    U.8.  District  Court  action. 

If  the  Commissioner  or  a  designee, 
upon  review,  affirms  the  denial  of  your 
request  for  records,  in  whole  or  in  part, 
you  may  ask  a  U.S.  District  Court  to 
review  that  denial.  See  5  U.S.C. 
552(a)(4)(B).  If  we  fail  to  act  on  yoiu 
request  for  a  record  or  for  review  of  a 
denial  of  such  a  request  within  the  time 
limits  in  §-402.140(a)  or  in  §  402.190(b), 
you  may  ask  a  U.S.  District  Court  to 
treat  this  as  if  the  Commissioner  had 
denied  your  request. 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  E  of  Part  422— [Ramoved] 

3.  Under  the  authority  of  section 
106(b)  of  Pub.  L.  103-296,  Social 
Security  Independence  and  Program 
Improvements  Act  of  1994,  subpart  E  of 
part  422,  is  removed  and  reserved. 
(FR  Doc.  97-1271  Filed  l-28-«7;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  522  and  556 

Animal  Drugs,  Fssds,  and  Ralatsd 
Products;  Tripsiannamlna 
Hydrochlortds  Injection 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  more  clearly 
reflect  the  currentiy  approved 
conditions  of  use  of  a  new  animal  drug 
application  (NADA)  held  by  Solvay 
Animal  Healtii,  Inc.  The  NADA 
provides  for  use  of  tripelennamine 
hydrochloride  injection  for 
antihistaminic  therapy  in  horses  and 
cattle.  The  amendment  provides  for 
tolerances  for  drug  residues  in  edible 
cattle  tissues  and  in  milk  and  the 
corresponding  drug  withdrawal  and 
milk  discard  periods.  When  the  NADA 
was  reviewed  under  the  National 
Academy  of  Sciences/National  Research 
Coimcil  Drug  Study  Implementation 
Program  and  the  results  of  the  review 
finalized  in  1983,  this  information  was 
inadvertentiy  omitted  from  the 
regulations. 
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EFfECnVE  date:  January  29, 1997. 
FOR  FURTHER  WtFORMATKM  CONTACT: 
Dianne  T.  McRae.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-1623. 
SUPPLEMENTARY  MFORMATION:  Solvay 
Animal  Health.  Inc.,  1201  Northland 
Dr.,  Mendota  Heights,  MN  55120.  is 
sponsor  of  NADA  6-417.  The 
application  provides  for  intravenous  or 
intramuscular  use  of  tripelennamine 
hydrochloride  injection  in  cattle  and 
intramuscular  use  in  horses  fot  treating 
conditions  in  which  antihistaminic 
therapy  may  be  expected  to  lead  to 
alleviation  of  some  signs  of  disease. 
FDA  is  amending  the  regulations  to 
reflect  additional  limitations  cxurently 
in  the  approved  drug  labeling  and 
publishing  tolerances  for  drug  residues 
in  cattle  tissues  and  in  milk.  The 
product  is  for  veterinary  prescription 
use  only.  The  regulations  are  amended 
in  21  CFR  522.2615(c)  to  reflect  the 
required  withdrawal  period  and  milk 
discard  time  and  in  21  CFR  part  556  to 
reflect  the  tolerance  for  residues  in 
cattle  tissues  and  in  milk. 

List  of  Subjects 

21  CFR  Part  522 

Animal  drugs. 

21  CFR  Part  556 

Animal  drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs-and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  522  and  556  are  amended  as 
follows: 

PART  522— IMPUVNTATION  OR 
MJECTABLE  DOSAQE  FORM  NEW 
ANMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Amkority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cocmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.2615  is  amended  by 
redesignating  paragraph  (c)  as  paragraph 
(d),  adding  new  paragraph  (c),  and 
revising  newly  redesignated  paragraph 
(d)(3)  to  read  as  follows: 

1522.2615   Tfipalennainlne  hydreetilwhie 


following  the  last  treatment.  Milk  that 
has  been  taken  during  treatment  and  for 
24  hoiu«  (two  milldngs}  after  the  last 
treatment  must  not  be  used  for  food.  A 
withdrawal  period  has  not  been 
established  for  this  product  in 
preruminating  calves.  Do  not  use  in 
calves  to  be  processed  for  veal.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

PART  556— TOLERANCES  FOR 
RESIDUES  OF  NEW  ANIMAL  DRUGS 
IN  FOOD 

3.  The  authority  citation  for  21  CFR 
part  556  continues  to  read  as  follows: 

Authority:  Sacs.  402,  512,  701  of  the 
Federal  Food,  Dnig,  and  Cosmetic  Act  (21 
U.S.C  342,  360b.  371). 

4.  New  §  556.741  is  added  to  read  as 
follows: 

f  556.741    TrtpetonnamlfM. 

A  tolerance  of  200  parts  per  billion 
(ppb)  is  estabhshed  for  residues  of 
tripelennamine  in  uncooked  edible 
tissues  of  cattle  and  20  ppb  in  milk. 

Dated:  Januaiy  7, 1997. 
Kubot  C  Lhringrton. 
Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(PR  Doc.  97-2140  Filed  1-28-97;  8:45  am] 
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(c)  Related  tolerances.  See  §  556.741 
of  this  chapter. 

(d)«    •    • 

(3)  Limitations.  Do  not  use  in  horses 
intended  for  food  piuposes.  Treated 
cattle  must  not  be  slaughtered  for  food 
during  treatment  and  for  4  days 


21  CFR  Parte  812  and  813 
[Docket  Na  61 N-0292I 

Inveetigatlonal  Device  Exemptions; 
Intraocular  Lenaes 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  to  remove  the  regulations  on 
investigational  device  exemptions 
(IDE's)  for  intraocular  lenses  (lOL's).  An 
lOL  is  an  implant  intended  to  surgically 
replace  the  natural  lens  of  the  human 
eye.  FDA  believes  it  is  no  longer 
necessary  to  maintain  particularized 
regulations  on  lOL  investigations 
because  approved  lOL's  are  now  widely 
available  and  investigations  of  lOL's  can 
be  conducted  under  die  investigational 
device  regulations  applicable  to  medical 
devices  generally.  This  action  is 
intended  to  eliminate  confusion  within 
the  clinical  research  community  and  to 
provide  uniformity  to  investigational 
device  studies. 

B^FECnVE  DATE:  March  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  R.  Less,  Center  for  Devices  and 


Radiological  Health  (HFZ-403),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850. 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  has  two  regulations  on 
investigational  use  of  medical  devices. 
Part  812  (21  CFR  part  812)  covers 
investigational  devices  generally,  and 
part  813  (21  CFR  part  813)  applies  only 
to  lOL's.  The  existence  of  a  separate 
regulation  for  investigational  use  of 
lOL's  is  due  to  provisions  of  the  Medical 
Device  Amendments  of  1976  (1976 
amendments)  (Pub.  L.  94-295)  that 
addressed  lOL's  and  to  particular  issues 
surrounding  lOL  products  at  that  time. 

FDA  has  determined  that  maintaining 
two  closely  related  sets  of 
investigational  device  regulations  is  no 
longer  necessary.  Thus,  FDA  has 
reexamined  the  need  to  retain  part  813, 
and  the  agency  has  concluded  that 
maintaining  a  regulatory  distinction 
between  lOL  studies  and  studies  of 
other  medical  devices  is  no  longer 
justified.  Therefore,  in  order  to 
eliminate  confusion  within  the  clinical 
research  community  and  to  provide 
uniformity  to  investigational  device 
studies.  FDA  is  removing  the  lOL 
regulations  in  their  entirety  and 
removing  §  812.2(c)(8)  to  exempt  lOL's 
from  part  812  when  the  lOL's  are  the 
subject  of  an  approved  premarket 
approval  application  tmder  section  515 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  360e). 

hi  the  Federal  Register  of  October  6, 
1993  (58  FR  52142),  FDA  published  a 
proposed  nile  to  remove  the  regulations 
on  lOL's.  In  that  same  issue,  FDA  also 
proposed  procedures  for 
disqualification  of  clinical  investigators 
for  inclusion  in  the  current  general 
investigational  device  regulations.  FDA 
provided  an  opportunity  for  interested 
persons  to  submit  comments  on  the 
proposed  removal  of  the  lOL  regulations 
by  December  6. 1993.  Subsequently,  in 
the  Federal  Register  of  December  6. 
1993  (58  FR  64209).  FDA  extended  the 
comment  period  to  January  5. 1994.  In 
a  fiitiue  issue  of  the  Federal  Register. 
FDA  will  issue  final  procedures  for 
disquahfication  of  clinical  investigators 
as  piart  of  the  current  general 
investigational  device  regulations  in 
part  812. 

n.  Commmts 

The  agency  received  two  comments  in 
response  to  the  proposal  of  October  6. 
1993.  with  respect  to  lOL's.  One  of  the 
comments  was  submitted  by  a  trade 
association.  The  other  comment  was 
submitted  by  a  manufiactiuer.  A 
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summary  of  the  comments  and  the 
agency's  response  to  them  is  provided 
below: 

(1)  One  coimnent  concurred  with 
FDA's  proposal  to  remove  the  separate 
regulation  on  IDE's  for  lOL's  contained 
in  part  813.  However,  because  part  813 
contains  some  provisions  that  are  not 
reflected  in  part  812,  the  comment 
suggested  thiat  FDA  identify  what,  if 
any,  additional  information  FDA  would 
require  IDE  submissions  for  lOL's  to 
include. 

Under  the  final  rule,  any  requirements 
imique  to  part  813  would  no  longer 
apply.  Thejcontent  of  IDE  submissions 
for  lOL's  only  need  to  include 
information  required  in  IDE 
submissions  for  investigational  devices 
generally.  For  example,  with  respect  to 
institutional  review  boards  (IRB's) 
(referred  to  in  part  813  as  institutional 
review  committees),  the  sponsor  will 
only  be  required  to  submit  the 
information  required  by  §  812.20(b)(6) 
and  not  that  required  by  §  813.20(b)(7). 

(2)  Both  comments  recommended  that 
FDA  provide  in  the  final  rule  a 
mechanism  for  lOL  clinical 
investigations  that  are  in  progress  before 
the  final  rule  becomes  effective  to 
continue  under  part  813  until  those 
investigations  are  completed  or 
terminated.  One  comment  also  noted 
that,  because  investigators  have  not 
signed  statements  agreeing  to  conform 
to  part  812,  appUcation  of  the 
requirements  of  part  812  to  ongoing  lOL 
studies  would  create  confusion  and  add 
to  the  cost  of  the  ongoing  studies. 

FDA  does  not  believe  mat  the 
continuation  of  part  813  requirements 
for  existing  studies  is  necessary.  The 
differences  between  parts  812  and  813 
are  relatively  minor.  Investigators  who 
are  in  compliance  with  part  813  will 
eUso  generally  be  in  compliance  with 
part  812.  Sponsors  may  seek  a  waiver 
imder  part  812,  if  there  are  any 
difficulties  as  a  result  of  the  change 
from  part  813  to  part  812.  FDA,  however 
does  not  anticipate  any  difficulties. 

(3)  Both  comments  emphasized  that 
part  812  has  certain  requirements  that 
are  not  included  in  part  813.  For 
example,  §  812.150(b)(4)  requires  the 
sponsor  to  submit  a  semi-annual 
investigator  Ust  to  FDA;  §  812.150(b)(5) 
requires  the  sponsor  to  submit  annual 
progress  reports  to  all  reviewing  IRB's; 
and  §  812.150(b)(8)  requires  the  sponsor 
to  submit  to  FDA  a  copy  of  any  report 
by  an  investigator  under  §  812.150(a)(5) 
within  5  working  days  of  receipt.  Both 
comments  requested  that  these 
additional  rules  not  be  imposed  on  lOL 
studies  conducted  under  part  812. 

FDA  does  not  believe  that 
maintaining  this  type  of  distinction  is 


necessary.  Experience  over  the  past  15 
years  has  shown  that  the  requirements 
of  part  812  are  reasonable  and  that 
sponsors  of  investigations  under  part 
812  have  not  had  imdue  difficulty 
complying  with  these  provisions.  As 
noted  in  section  Q  (2)  of  this  dociunent, 
part  812  contains  a  waiver  provision 
that  can  be  utilized  on  a  case-by-case 
basis,  if  needed. 

(4)  One  comment  asked  how  IRB's 
would  be  notified  of  the  new  rule. 

FDA  will  send  letters  to  sponsors  of 
all  active  lOL  IDE  investigations,  and 
the  agency  will  request  that  sponsors 
inform  investigators  and  IRB's  of  the 
change.  Additionally,  FDA  will 
publicize  the  new  rule  at  the  regional 
IRB  meetings  and  at  other  appropriate 
forums. 

in.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analjrsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  nde  under  Executive  Order  12866 
and  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
Order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  Order  and  so  is  not 
subject  to  review  under  the  Executive 
Order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  final  rule  removes 
existing  regulations  on  investigational 
studies  of  lOL's  and  requires  such 
investigations  to  be  conducted  under 
the  IDE  regulations  in  part  812 
appUcable  to  medical  devices  generally, 
the  agency  certifies  that  the  final  rule 
will  not  impose  any  significant  new 
burdens  on  sponsors  and  investigators 
of  lOL's  and  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore, 


under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

UstofSobiecU 

21  CFR  Part  812 

Health  records.  Medical  devices, 
Medical  research,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  813 

Medical  devices.  Medical  research. 
Reporting  and  recordkeeping 
requirements. 

'Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  chapter  I  of  title  21 
of  the  Code  of  Federal  Regulations  is 
amended  in  21  CFR  parts  812  and  813 
as  follows: 

PART  812— INVESTIGATIONAL 
DEVICE  EXEMPTIONS 

1.  The  authority  citation  for  21  CFR 
part  812  continues  to  read  as  follows: 

Authority:  Sees.  301,  501,  502.  503,  505, 
506,  507,  510,  513-516,  518-520.  701,  702, 
704.  721,  801  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  331,  351.  352,  353, 
355,  356,  357,  360,  360c-360f.  360h-360j, 
371,  372,  374,  379e,  381);  sees.  215,  301,  351, 
354-360F  of  the  Public  Health  Service  Act 
(42  U.S.C  216,  241.  262,  263b-263a). 

S  812.2    [AmendMl] 

2.  Section  812.2  Applicability  is 
amended  by  removing  paragraph  (c)(8). 

PART  813-4NVESTIQATIONAL 
EXEMPTIONS  FOR  INTRAOCULAR 
LENSES 

Part  813    [Removed  and  Reserved] 

3.  Part  813,  consisting  of  §§  813.1 
through  813.170,  is  removed  and 
reserved. 

Dated:  January  22, 1997. 
William  B.  Schuhz, 
Deputy  Commissioner  for  Policy. 
[PR  Doc.  97-2169  Filed  1-28-97;  8:45  am] 
atuMQ  oooc  4iw-ei-F 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  75 
RtN  1880^AA61 

Direct  Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
Department's  regulations  on  direct  grant 
programs  to  expand  the  basis  for 
selecting  applications  for  new  grants  to 
include  a  recipient's  previous 
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perfonnance  under  any  Department 
grant  program  as  well  as  its  fiulure  to 
submit  a  final  performance  report  or 
submission  of  a  report  of  unacceptable 
quality.  The  Secretary  has  decided  not 
to  amend  the  regulations  to  change  the 
date  by  which  applications  are 
considered  received  by  the  Department 
of  Education.  These  amendments  to  the 
final  regulations  are  part  of  the 
Department's  continuing  effort  to 
improve  the  discretionary  grantmaking 
process. 

EFFECTIVE  DATE:  These  regulations  take 
effect  February  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronelle  HoUoman,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Room  3636,  ROB-3,  Washington, 
D.C.  20202-4248.  Telephone:  (202)  205- 
3501.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
September  20. 1995,  the  Secretary 
published  in  the  Federal  Register  (60 
FR  48844)  a  notice  of  proposed 
rulemaking  (NPRM)  proposing  to  revise 
sections  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR)  regarding  the  deadline  date  for 
applications  and  how  the  Secretary 
selects  applications  for  new  grants. 
These  proposed  amendments  were 
expected  to  reduce  the  processing  time 
for  discretionary  grants,  improve  the 
quality  of  the  final  performance  report 
and  increase  the  ability  of  the 
Department  to  ensiire  that  qualified 
applicants  receive  grants. 

The  significant  mfference  between  the 
NPRM  and  this  final  regulation  is  the 
deletion  of  the  amendment  that  would 
have  changed  the  requirement  for 
meeting  the  deadline  date  for  a 
competition  from  the  postmarked  date 
to  the  date  the  application  is  actually 
received.  Most  commenters  opposed 
this  change  for  one  or  both  of  the 
following  reasons:  (1)  those  applicants 
closest  in  proximity  to  the  Washington. 
D.C.  metropolitan  area  would  have  an 
unfair  advantage;  and  (2)  the  change 
would  cause  additional  cost  burdens  to 
recipients.  Although  the  Department  did 
receive  several  responses  in  supp>ort  of 
the  change,  from  commenters  who  felt 
that  the  change  would  not  cause 
additional  hardship  and  would  be  fair  if 
ED  allowed  for  reasonable  exceptions  to 
the  rule,  the  Secretary  decided  not  to 
implement  this  proposed  change  at  this 
time. 

The  final  regulation  changes  how  the 
Secretary  selects  applications  for  new 


grants  (34  CFR  75.217).  The  regulation 
expands  the  basis  for  selection  to 
include  a  recipient's  prior  performance 
under  any  Department  program, 
including  use  of  funds  and  the 
applicant's  failure  to  submit  a  final 
performance  report  or  the  submission  of 
a  report  of  unacceptable  quality.  The 
Department's  motivation  for  this  change 
is  to  promote  accoimtability  and  good 
stewardship.  The  change  will  require  a 
stronger  commitment  from  a  recipient  to 
submit  a  final  performance  report  and 
allow  ED  the  opportunity  to  inform  the 
general  public  and  the  educational 
community  of  successful  pro)ect 
outcomes.  The  majority  of  commenters 
who  responded  agreed  with  the  change 
and  felt  that  this  change  would  set  a 
precedent  for  soimd  performance  and 
accoimtability.  Further  details  of  the 
comments  received  are  discussed  below. 

Anal3rsi8  of  CtMiunents  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM.  44  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  residting  changes 
in  the  regulations  since  the  publication 
of  the  NPRM  follows.  Substantive  issues 
are  discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Section  75.21 7    How  the  Secretary 
selects  applications  for  new  grants. 

Comments:  The  Department  receiyed 
a  total  of  11  conunents  on  this  section. 
The  majority  of  commenters  agreed  with 
this  change  and  felt  that  an  institution 
that  received  grant  funds  should  be  held 
accountable  for  meeting  the  objectives 
of  the  grant. 

Discussion:  The  Secretary  agrees. 
Accountability  is  important  to  ensure 
progress  and  success.  The  submission  of 
a  final  report  provides  opportunity  for 
the  general  public  to  know  that  their  tax 
dollars  were  spent  wisely  and  provides 
the  educational  commimity  with  the 
opportunity  to  replicate  a  successful 
project.  The  failure  to  meet  all  of  the 
obligations  in  a  previous  grant  would 
alert  the  Department  that  something 
could  be  seriously  wrong  and  ED  would 
conduct  a  further  review  before  funds 
coidd  be  granted  in  the  future. 

Changes:  None 

Comments:  One  commenter  disagreed 
with  the  proposed  change  because  the 
commenter  thought  it  was  unfair  to 
penalize  an  entity  for  the  acts  of  one 
individual  and  that  ED  does  not  have 
standards  for  report  quality. 


Discussion:  This  amendment 
broadened  the  range  of  information  the 
Secretary  could  consider  in  selecting 
new  grants.  The  criteria  for  selection  of 
new  grants  are  established  in 
regulations  of  the  Department.  The 
Secretary  does  not  agree  that  there  need 
to  be  separate  criteria  for  reports.  In  fact, 
the  Secretary  has  avoided  any  effort  to 
narrowly  circumscribe  final  reports. 
This  is  consistent  with  the  Department's 
new  reengineered  grants  process  that 
encourages  a  partnership  with  its 
recipients  and  supports  flexibility  in  the 
administration  of  their  projects.hi  filing 
an  interim  or  final  report  the  giintee 
must  demonstrate  that  it  is  making 
substantial  progress  toward  meeting  the 
objectives  of  the  grant  or  that  it  has  met 
the  objectives  of  the  grant.  A  report  will 
be  considered  substandard  if  it  fails  to 
address  how  the  recipient  met  the 
objectives  of  a  grant  or,  if  it  failed  to 
meet  any  objectives,  how  it  will  take 
steps  to  improve  the  project  and  meet 
the  objectives. 
Changes:  None 

Comments:  Several  commenters 
agreed  with  the  proposed  change  but 
expressed  two  similar  concerns:  (1)  How 
long  will  a  recipient's  past  poor 
{>erformance  be  considered  by  the 
Department?  (2)  What  mechanism  will 
be  used  to  allow  applicants  to  receive 
further  funding? 

Discussion:  Generally,  in  most  cases 
where  poor  perfonnance  has  been  an 
issue,  the  Department  relied  on  the 
hi^-risk  procedures  authorized  under 
§§  74.14  and  80.12  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  Under  the  high- 
risk  regulations,  ED  may  impose 
additional  conditions  on  a  recipient  to 
help  ensure  proper  performance. 
However,  there  are  rare  cases  where  an 
applicant  poses  such  a  risk  of  misuse  of 
Federal  funds  that  no  award  should  be 
made.  This  regulation  is  intended  to  be 
used  in  those  rare  cases.  ED  is  aware 
that  recipients  face  unexpected 
challenges,  some  of  which  can  cause  a 
recipient  to  perform  poorly  on  a  grant; 
therefore,  when  making  future  fimding 
decisions.  ED  will  consider  any 
extenuating  circumstances  on  a  case-by- 
case  basis. 

Paperwork  Redaction  Act  of  1995 

These  regulations  have  been 
examined  imder  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
foimd  to  contain  no  information 
collection  requirements. 

Aaaeasment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 


4168       Federal  Register  /  Vol.  62.  No.  19  /  Wednesday,  January  29.  1997  /  Rules  and  RegulaUons 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday.  January  29,  1997  /  Rules  and  Regulations       4167 


require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  75 

Ediication  Department,  Discretionary 
grant  programs— education. 
Continuation  funding,  Grant 
administration,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Performance  reports. 
Unobligated  funds. 

Dated:  January  23, 1997. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply) 

The  Secretary  amends  Part  75  of  Title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  75— DIRECT  GRANT 
PROGRAMS 

1.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  l221e-3  and  3474, 
unless  otherwise  noted. 

2.  Section  75.217  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

f75^17    How  the  Secretary  selects 
appHcatkMW  for  new  grants. 

(d)  •  •  • 

(3)  Any  other  information — 
(i)  Relevant  to  a  criterion,  priority,  or 
other  requirement  that  appUes  to  the 
selection  of  applications  for  new  grants; 

(ii)  Concerning  the  applicant's 
performance  and  use  of  funds  imder  a 
previous  award  under  any  Department 
program;  and 

(iii)  Concerning  the  applicant's  feiltue 
under  any  Department  program  to 
submit  a  performance  repori  or  its 
submission  of  a  performance  report  of. 
imacceptable  quality. 
•        •        •        •        * 

(FR  Doc.  97-2196  Filed  1-28-97;  0:45  am] 
MUMO  OOOC  400»41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  065-4038;  FRL-6653-7] 

Approval  and  Promulgation  of  Air 
Quality  Implamantation  Plana; 
Pannaylvania;  Approval  of  a  NOx 
RACT  Detarmination  for  International 
Paper  Company— Hammermiil  Papers 
Division— Lx>ci(haven 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  on 
International  Paper  Company — 
Hammermiil  Papers  Division,  a  major 
source  of  nitrogen  oxide  (NOx) 
emissions.  Additionally,  it  limits  the 
volatile  organic  compoimd  (VCXZ) 
emissions  at  this  facility  to  no  more 
than  50  tons  per  year;  thereby  making 
this  facility  a  synthetic  minor  VOC 
soiut».  The  intended  effect  of  this 
action  is  to  approve  a  source-specific 
operating  permit  for  the  emission  units 
at  International  Paper — Hammermiil 
Division — Lockhaven,  located  in 
Clinton  County,  Pennsylvania.  This 
action  is  being  taken  imder  section  110 
of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effiective  on  February  28, 1997. 
ADDRESSES:  Copies  of  the  doctunents 
relevant  to  this  action  are  available  for 
public  inspection  diuing  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  m,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington,  DC  20460;  and 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468, 400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  H.  Stahl,  (215)  566-2180,  at  the 
EPA  Region  HI  office  or  via  e-mail  at 
stahl.cynthia@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On  April 
9, 1996  (61  FR  15709),  EPA  published 
a  direct  final  rulemaking  notice  and  the 
accompanying  notice  of  proposed 
rulemaking  (NPR)  (61  FR  15744)  for  the 
Commonwealth  of  Pennsylvania 
pertaining  to  the  VOC  and  NOx  RACT 


determinations  for  21  sources.  One  of 
these  sources  was  International  Paper 
Company — Hammermiil  Papers 
Division — Lockhaven  (IP — Loddiaven), 
located  in  Clinton  Coimty, 
Pennsylvania.  On  June  28, 1996,  adverse 
comments  were  submitted  to  EPA  by  the 
New  Yoric  Department  of  Environmental 
Conservation  (NYDEC)  pertaining  to  the 
RACT  determination  for  IP — Lockhaven. 
The  formal  SIP  revision  for  IP— 
Lockhaven  was  submitted  by 
Pennsylvania  on  April  19, 1995. 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  also 
submitted  comments  to  EPA  on  the  IP — 
Lockhaven  RACT  determination. 

NYDEC  Comments 

New  York  Department  of 
Environmental  Conservation 
commented  that  while  they  agreed  with 
EPA's  determination  that  RACT  for  the 
two  350  mmBTU/hr  coal-fired  stoker 
boilers  was  the  operation  and 
maintenance  of  the  boilers  in 
accordance  with  manufactvirer's 
specifications  and  good  air  pollution 
control  practices,  they  disagreed  with 
the  accompanying  emission  limit  of  0.7 
lbs  NOx/mmBTU,  averaged  over  a  30 
day  period,  that  was  also  determined  to 
be  RACT  for  these  boilers.  NYDEC 
stated  that  since  the  AP-42  emission 
factor  estimates  NOx  emissions  for  this 
type  of  unit  at  0.56  Ibs/mmBTU,  the 
limit  of  0.7  Ibs/mmBTU  was  too  high. 
NYDEC  concludes  that  in  the  absence  of 
supporting  data,  the  AP-42  emission 
rate  should  become  the  SIP  emission 
rate  for  these  boilers.  ^ 

Pennsylvania  Comments 

Peimsylvania  Department  of 
Environmental  Protection  submitted 
comments  to  EPA  on  July  16, 1996 
stating  that  the  proposed  RACT 
emission  limits  of  0.7  lbs  NOx/mmBTU 
for  the  two  boilers  at  IP-^x»ckhaven 
were  established  based  on  actual 
emissions  data.  The  30  day  average  CEM 
data  recorded  for  boiler  #1  was  0.61  lbs/ 
mmBTU  with  the  range  as  0.52  to  0.67 
Ibs/mmBTU.  The  30  day  average  CEM 
data  recorded  for  boiler  #2  was  0.58  lbs/ 
mmBTU  v^rith  the  range  as  0.53  to  0.60 
Ibs/mmBTU.  Since  a  year's  worth  of 
certified  data  was  not  available  at  the 
time  that  DEP  issued  the  permit  to  IP— 
Lockhaven  (December  1995,  OP  18- 
0005),  DEP  established  the  limit  of  0.7 
Ibs/mmBTU  to  allow  a  buffer  to  account^ 
for  the  limited  emission  data.  DEP  also 
states  that  condition  #6  of  the  IP  permit 
allows  the  Department  to  revise  die  NOx 
emission  limits  based  on  futtire  CEM 
data.  Furthermore,  DEP  states  that  since 
the  permit  was  issued,  the  IP  boilers 
have  recorded  exceedances  and  were 
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required  to  make  adjustment  to  meet  the 
0.7  Ibs/mmBTU  permit  limit;  indicating 
to  DEP  that  the  0.7  Ibs/mmBTU  limit  is 
appropriate  for  these  boilers. 

EPA  ReqKMue  to  Comments 

The  AP-42  emission  factors  are 
generally  used  where  there  is  no  other 
available  data.  These  factors  come  from 
the  EPA  document  "Compilation  of  Air 
Pollution  Emission  Factors"  (AP-42) 
now  in  its  fifth  edition  Qanuary  1995). 
These  emission  factors  represent  an 
estimate  of  expected  emissions  and  are 
compiled  by.EPA  for  a  variety  of 
industrial  soiut:es  and  cover  NOx  as 
well  as  other  pollutants.  The  two  boilers 
whose  RACT  determinations  are  at  issue 
here  are  coal-fired  stoker  boilers  and  the 
AP-42  emission  factor  is  given  as  13.7 
lbs  NOx/ton  of  coal  burned.  In  order  to 
convert  this  emission  factor  to  units 
compatible  with  the  proposed  RACT 
emission  limits  (lbs  NOx/mmBTU),  the 
heating  value  of  the  coal  used  needs  to 
be  knoMm  or  estimated.  Generally  the 
heating  value  of  coal  varies  from  12,500 
BTU  to  13,500  BTU  per  ton  of  coal. 
Using  the  lower  end  of  this  range  is  the 
more  environmentally  conservative  part 
of  this  range,  producing  a  sUghtly  higher 
estimate  of  emissions.  The  heating  value 
of  12.500  BTU/ton  coal  is  also  more 
reaUstic  for  this  part  of  the  country. 
Therefore,  the  conversion  of  the  13.7  lbs 
NOx/ton  coal  emission  factor  is  as 
follows: 

13.7  lbs  NOx/ton  coal  x  1  ton  coal/2000 
lbs  X  lb  coal/12,500  BTU  x  lO*  = 
0.55  lbs  NOx/mmBTU 
This  is  approximately  the  0.56  lbs  NOx/ 
mmBTU  emission  factor  that  NYDEC 
dtes  as  the  AP-42  emission  factor  for 
the  boilers  at  IP — Lockhaven. 

EPA  believes  that  RACT  for  the  two 
350  mmBTU/hr  stoker  boilers  at  IP— 
Lockhaven  should  not  require  the 
installation  of  add-on  emission  controls. 
NYDEC  agrees  with  this  assessment. 
Consequently,  the  RACT  emission  limit 
would  reflect  emissions  achievable 
without  controls.  International  Paper — 
Lockhaven  has  been  required  to  operate 
and  maintain  continuous  emission 
monitors  (CEMs)  to  monitor  NOx  at 
these  two  boilers  since  1994.  Using  the 
CEM  data  available  for  these  boilers, 
beginning  with  the  first  quarter  in  1994 
through  Uie  second  quarter  in  1996,  the 
NOx  emissions  from  boiler  «1,  on  a 
quarterly  average,  were  0.74  lbs/ 
mmBTU,  0.66  Ibs/mmBTU.  0.59  lbs/ 
mmBTU,  0.61  Ibs/mmBTU.  0.63  lbs/ 
mmBTU,  0.64  Ibs/mmBTU,  0.60  lbs/ 
mmBTU,  0.54  Ibs/mmBTU,  0.54  lbs/ 
mmBTU,  and  0.53  Ibs/mmBTU.  The 
NOx  CEM  data  for  boiler  #2,  beginning 
with  the  first  quarter  in  1994  through 


the  second  quarter  in  1996,  were  0.57 
Ibs/mmBTU,  0.58  Ibs/mmBTU.  0.63  lbs/ 
mmBTU,  0.66  Ibs/mmBTU,  0.70  lbs/ 
mmBTU,  0.72  Ibs/mmBTU,  0.67  lbs/ 
mmBTU,  0.60  Ibs/mmBTU.  0.60  lbs/ 
mmBTU.  and  0.641  Ibs/mmBTU.  These 
data  are  quarterly  averages.  CEM  data 
for  both  running  30  day  averages  and 
daily  averages  are  available  for  each  of 
the  two  IP  boilers.  The  running  30  day 
averages  in  the  period  first  quarter  1994 
through  the  second  quarter  1996  range 
from  a  low  of  0.515  Ibs/mmBTU  to  a 
high  of  0.70  Ibs/mmBTU  for  boiler  #1 
and  bom  a  low  of  0.529  Ibs/mmBTU  to 
a  high  of  0.779  Ibs/mmBTU  for  boiler 
#2.  The  daily  averages  in  the  same 
period  range  from  0.32  Ibs/mmBTU  to 
0.76  Ibs/mmBTU  for  boiler  #1  and  from 
0.47  Ibs/mmBTU  to  0.82  Ibs/mmBTU  for 
boiler  #2.  The  longer  the  averaging 
period,  the  easier  it  is  to  comply  with 
the  same  numerical  emission  limit.  For 
example,  a  0.7  Ibs/mmBTU  limit  on  a 
quarterly  average  is  a  less  stringent 
emission  limitation  (easier  for  a  source 
to  comply  with)  than  a  0.7  Ibs/mmBTU 
limit  cm  a  30  day  rolling  average,  which 
is  less  stringent  than  complying  with  a 
0.7  Ibs/mmBTU  Limit  on  a  daily  average. 
The  proposed  RACT  emission  limit  for 
each  of  the  two  350  mmBTU/hr  boilers 
at  IP— Lockhaven  is  0.7  lbs  NOx/ 
mmBTU  on  a  30  day  rolling  average. 
EPA's  concern  with  setting  a  RACT 
emission  limitation  for  International 
Paper  is  that  the  limitation  should  be 
stringent  enough  to  require  that  IP 
operate  the  boilers  to  minimize  NOx 
emissions.  However,  since  RACT  in  this 
case  has  been  determined  to  be  no  add- 
on emission  controls,  the  RACT 
emission  limitation  should  not  be  so 
stringent  as  to  make  it  impossible  for  IP 
to  meet  the  limit  with  its  ciurent 
operation,  provided  it  is  operated  in 
accordance  with  good  air  pollution 
control  practices.  Therefore,  after 
considering  all  the  submitted  comments 
and  the  CEM  data  for  the  two  350 
mmBTU/hr  stoker  boilers,  EPA  beUeves 
that  the  emission  limitation  of  0.7  lbs 
NOx/mmBTU,  together  with  the  other 
conditions  in  the  IP — Lockhaven 
operating  permit  (OP  18-0005), 
constitute  RACT  for  these  emission 
units. 

The  IP — Lockhaven  operating  permit 
also  contains  a  provision  applicable  to 
the  165  mmBTU/hr  boiler  that  requires 
it  to  have  ceased  operations  by  May  31, 
1995.  EPA  agrees  that  RACT  for  this 
boiler  is  its  shutdown  by  no  later  than 
May  31, 1995.  Furthermore,  the  IP— 
Lockhaven  operating  permit  contains  a 
provision  that  restricts  its  VOC 
emissions  to  less  than  50  tons  per  year 
so  as  to  avoid  the  major  source  VOC 
RACT  requirement.  A  source  may  agree 


to  federally  enforceable  requirements  to 
limit  its  potential  emissions  and  become 
a  synthetic  minor  source  for  that 
pollutant.  Additional  information  about 
the  emission  units  and  RACT 
requirements  at  this  facility  is  available 
in  the  technical  support  dociunent  that 
was  made  available  with  the  April  9, 
1996  Federal  Register  notice. 

Final  Action 

EPA  has  considered  the  comments 
submitted  by  NYDEC  and  PADEP  and 
other  relevant  information  and  has 
decided  to  approve  the  operating 
permit,  OP  18-0005,  for  International 
Paper  Company — Hammermill 
Division — Lockhaven  as  RACT  and 
incorporate  it  as  a  revision  to  the 
Pennsylvania  SIP.  Pursuant  to  section 
182(b)(2)  and  182(f)  of  the  Clean  Aii 
Act,  EPA  is  determining  that  the 
requirements  in  OP  18-0005  constitute 
RACT  for  the  appUcable  emission  units 
at  the  IP — ^Lockhaven  fedlity. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
State  implementation  plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15, 1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  faa  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiue 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
fight  of  specific  technical,  economic, 
and  enviroiunental  fectors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediues  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
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with  jurisdiction  ovw  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
^entities  affected.  Moreover,  due  to  the 
'nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  • 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA. 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  Statb, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
imder  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

Under  section  307(b)(1)  of  the  Qean 
Air  Act.  petitions  for  judicial  review  of 
this  action  pertaining  to  the  NOx  RACT 
approval  for  International  Paper 
Company — ^Hammermill  Division — 
Lockhaven  (Clinton  County)  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
March  31, 1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affiect  the  finaUty 
of  this  rule  for  the  purposes  of  judicial 
review  nw  does  it  extend  the  time 


within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  7, 1996. 
Stanley  L.  Laikowski, 
Acting  Regional  Administrator,  Region  HI. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authnitjr:  42  U.S.C  7401-7671q. 

Subpart  NN— Pennsytvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(115)  to  read  as 
follows: 

SS2.2020    kteiiUncatfonofpton. 

•        *        •        *        • 

(c)*  •  • 

(115)  Revisions  to  the  Pennsylvania 
Regiilations,  Chapter  129.91  pertaining 
to  VOC  and  NOx  RACT,  submitted  on 
January  6, 1995  by  the  Pennsylvania 
Department  of  Environmental 
"Protection: 

(i)  Incorp<Hation  by  reference. 

(A)  One  letter  dated  January  6, 1995 
bora  the  Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source  specific  VOC  and/or  NOx  RACT 
determinations  in  the  form  of  plan 
approvals  or  operating  permits  for 
International  Paper  Company — 
Hammennill  Papers  Division — 
Lockhaven. 

(B)  Operating  permit  (OP): 

(I)  International  Paper  Company— 
Hammermill  Papere  Division — 
Lockhaven— OP  18-0005,  effective 
December  27, 1994,  except  the 
expiration  date  of  the  operating  permit. 

(FR  Doc.  97-2076  Filed  1-26-97;  8:45  am] 
■LUNGCOK 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,1,  and  22 

PA96-4S91 

Elimination  of  the  Ravtaw  Board 

AQENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


V.  In  light  of  the  many  demands 
currently  imposed  on  the  Commission 
concerning  nonhearing  matters,  the 
Commission  has  concluded  that  the 
proper  dispatch  of  its  business  and  the 
public  interest  will  be  best  served  by 
expanding  the  authority  delegated  to  the 
General  Coimsel  regarding  hearing 
matters.  These  amendments  change  the 
Conunission's  Rules  to  reflect  the 
elimination  of  the  Review  Board.  These 
amendments  also  incorporate 
nonsubstantive,  editorial  changes  in  the 
Rules  to  reflect  current  circumstances. 
EFFECTIVE  DATE:  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Public  AfSurs,  (202)  418-0500. 

SUPPLEMENTARY  INFORMATION: 

(Adopted:  April  29. 1996;  Released:  April  30, 
1996] 

1.  By  its  Order,  FCC  96-4,  released 
January  23, 1996,  the  Commission 
eliminated  the  Review  Board,  effective 
April  24, 1996.  and  delegated  authority 
to  the  Managing  Director  to  make 
conforming  r\ile  modifications.  In 
accordance  with  the  Commission's 
action,  this  Order  makes  necessary 
changes,  together  with  other 
nonsubstantive,  editorial  revisions,  in 
Parts  0, 1, 19  and  22  of  the 
Commission's  Rules. 

2.  Authority  for  the  adoption  of  the 
amendments  adopted  herein  is 
contained  in  Sections  4(i),  4(j),  5(b), 
5(c),  and  303(r)  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C 
§§154(i),  154(j).  155(b),  155(c)  and 
303(r).  Because  these  amendments 
pertain  to  agency  oi^ganization,  practice 
and  procedure,  the  notice  and  comment 
and  effective  date  provisions  of  the 
Administrative  Procedure  Act,  5  U.S.C 
§§  553(b)(A)  and  553(d),  are 
inapplicable. 

3.  Accordingly,  it  is  ordered.  That, 
pursuant  to  the  authority  delegated  by 
the  Commission's  Order,  FCC  96-4, 
released  January  23, 1996,  and  47  CFR 
§  0.231(b).  and  effiactive  upon 
publication  in  the  Federal  Roister, 
Parts  0, 1,  and  22  of  the  Rules  and 
Regulations  ARE  AMENDED  as  set  forth 
below. 
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UatofSobiects 

47  CFR  Part  0 

Organization  and  functions 
(Govenunent  agencies). 

47CFR  Parti 

Administrative  practice  and 
procedure. 

47  CFR  Part  22 

Communicaticms  common  carriers. 

Federal  Communications  Commission. 
WiniaiB  F.  Caton. 
Acting  Secretary. 

Role  Changes 

Parts  0. 1.  and  22  of  Chapter  I  of  Title 
47  of  the  Code  of  Federal  Regulations  " 
are  amended  as  follows: 

PART  0-COMMlSSION 
ORGANIZATION 

1.  The  authority  citation  for  Part  0 
continues  to  read  as  follows: 

Autfaortty:  Section  5, 48  SUt.  1068,  as 
amended;  47  U.S.C  155. 

105    [AmMMtod] 

2.  Section  0.5  is  amended  by 
removing  paragraph  (a)(8)  and 
redesignating  paragraphs  (a)(9)  through 
(a)(15)  as  paragraphs  (a)(8)  through 
(a)(14)  respectively,  removing  the  words 
"Sections  0.11  through  0.161."  in 
paragraph  (b)  and  adding  in  their  place 
"Sections  0.11  through  0.151.". 
removing  the  words  "section  5(d)"  in 
the  first  sentence  of  paragraph  (c)  and 
adding  in  their  place  "section  5(c)"  and 
by  removing  the  last  sentence  of 
paragraph  (c)  to  read  as  follows: 

H  0^1. 0.41  and  a91    [AnMnded] 

3.  Sections  0.31(m),  0.41(h)  and 
0.91(d)  are  amended  by  removing  the 
words  "section  5(d)"  and  adding  in 
their  place  "section  5(c)." 


H 0.61  and  aid    [An 

4.  Sections  0.61(c)  and  0.101(g)  are 
amended  by  removing  the  phrase  ",  the 
Review  Board". 

laiei    [R«nov«l] 

5.  Section  0.161  is  removed. 

6.  Section  0.201  is  amended  by 
removing  the  words  "section  5(d)"  and 
adding  in  their  place  "section  5(c)"  in 
paragraph  (a)  introductory  text,  by 
revising  paragraph  (a)(2)  and  the 
accompanying  Note  and  by  removing 
the  phrase  "or  to  the  Review  Board"  in 
paragraph  (a)(3)  to  read  as  follows: 

10.201    QaiMfal  provisions. 

(a)*  •  ' 

(2)  Delegations  to  rule  on 
interlocutory  matters  in  hearing 


proceedings.  Delegations  in  this 
category  axe  made  to  the  Chief 
Administrative  Law  Judge. 

NOTE  to  paragraph  (a)(2):  Interlocutory 
matters  which  are  not  delegated  to  the  Chief 
Administrative  Law  Judge  are  ruled  on  by  the 
presiding  officer  by  virtue  of  the  authority 
vested  in  him  to  control  the  course  and 
conduct  of  the  hearing.  This  authority  stems 
from  section  7  of  the  Administrative 
Procedure  Act  and  section  409  of  the 
Communications  Act  rather  than  from 
delegations  of  authority  made  pursuant  to 
section  5(c)  of  the  Communications  Act.  (See 
§§0.218  and  0.341.). 


§0.204    [Amended] 

7.  Section  0.204  is  amended  by 
removing  paragraph  (c)(1)  and 
redesignating  paragraphs  (c)(2)  through 
(c)(6)  as  paragraphs  (c)(1)  through  (c)(5). 

8.-9.  Section  0.341(c)  is  revised  to 
read  as  follows: 


§0.341    Authority  of  administrative 
Judge. 


(c)  Any  question  which  would  be 
acted  upon  by  the  Chief  Administrative 
Law  Judge  or  the  Commission,  if  it  were 
raised  by  the  parties,  may  be  certified  by 
the  administrative  law  judge,  on  his 
own  motion,  to  the  Chief  Administrative 
Law  Judge,  or  the  Commission,  as  the 
case  may  be. 


§§  0.381, 0.362.  a363,  a365  and  0367 
[Removed] 

10.  Sections  0.361.  0.362.  0.363. 
0.365,  and  0.367  are  removed. 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151, 154,  303,  and 
309(j)  unless  otherwise  noted 

§1.4    [Amended] 

2.  Section  1.4(b)  introductory  text  is 
amended  by  removing  the  phrase 
"Review  Board,". 

§1.28    [Amended] 

3.  Section  1.28(c)(3)(ii)  is  amended  by 
removing  the  phrase  "a  member  of  the 
Review  Board,". 

§1.51    [Amended] 

4.  Section  1.51  is  amended  by 
removing  paragraph  (a)(2)  and 
redesignating  paragraphs  (a)(3)  and 
(a)(4)  as  paragraphs  (a)(2)  and  (a)(3). 

§1.101    [Amended] 

5.  Section  1.101  is  amended  by 
removing  the  words  "section  5(d)"  and 


adding  in  their  place  the  words  "section 
5(c)"  wherever  they  occur. 

f  1.102    [Amended] 

6.  Section  1.102(a)(1)  is  amended  by 
removing  the  phrase  "the  Review 
Board.". 

7.  Section  1.104(a)  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§1.104    Preserving  the  right  of  review; 
deferred  conSideFation  of  application  for 
review. 

•        *        *        »        * 

(a)  The  provisions  of  this  section 
apply  to  all  final  actions  taken  pursuant 
to  delegated  authority,  including  final 
actions  taken  by  members  of  the 
Commission's  sXaS  on  nonhearing 
matters.  *  *  * 


§1.106    [Ar 

8.  Section  1.106(a)(1)  is  amended  by 
removing  the  second  sentence. 

9.  Section  1.115  is  amended  by 
removing  paragraph  (b)(5).  and  the  last 
sentence  of  paragraph  (e)(1)  and  revising 
paragraphs  (d).  (e)(3)  and  (f)  to  read  as 
follows: 

§1.115   Appllcatton  for  review  of  ection 
taicen  pursuant  to  detogated  authority. 

***** 

(d)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  application  for 
review  and  any  supplemental  thereto 
shall  be  filed  within  30  days  of  public 
notice  of  such  action,  as  thiat  date  is 
defined  in  section  1.4(b).  Opposition  to 
the  application  shall  be  filed  within  15 
days  after  the  application  for  review  is 
filed.  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  replies  to 
oppositions  shall  be  filed  within  10 
days  after  the  opposition  is  filed  and 
shall  be  limited  to  matters  raised  in  the 
opposition. 


(3)  Applications  for  review  of  a 
hearing  designation  order  issued  imder 
delegated  authority  shall  be  deferred 
imtil  exceptions  to  the  initial  decision 
in  the  case  are  filed,  unlisss  the 
presiding  Administrative  Law  Judge 
certifies  such  an  application  for  review 
to  the  Commission.  A  matter  shall  be 
certified  to  the  Commission  only  if  the 
presiding  Administrative  Law  Judge 
determines  that  the  matter  involves  a 
controlling  question  of  law  as  to  which 
there  is  substantial  ground  for  difference 
of  opinion  and  that  immediate 
consideration  of  the  question  would 
materially  expedite  the  ultimate 
resolution  of  the  litigation.  A  ruling 
refusing  to  certify  a  matter  to  the 
Commission  is  not  appealable.  In 
addition,  the  Commission  may  dismiss. 
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without  stating  reasons,  an  application 
for  review  that  has  been  certified,  and 
direct  that  the  objections  to  the  hearing 
designation  order  be  defeired  and  raised 
when  exceptions  in  the  initial  decision 
in  the  case  are  filed.  A  request  to  certify 
a  matter  to  the.  Commission  shall  be 
filed  with  the  presiding  Administrative 
Law  Judge  within  5  days  after  the 
designation  order  is  released.  Any 
application  for  review  authorized  by  the 
Administrative  Law  Judge  shall  be  filed 
within  5  days  after  the  order  certifying 
the  matter  to  the  Commission  is  released 
or  such  a  ruling  is  made.  Oppositions 
shall  be  filed  within  5  days  after  the 
application  for  review  is  filed.  Replies 
to  oppositions  shall  be  filed  only  if  they 
are  requested  by  the  Commission. 
Replies  (if  allowed)  shall  be  filed  within 
5  days  after  they  are  requested. 
(f)  Applications  fw  review,  - 
oppositions,  and  replies  shall  conform 
to  the  requirements  of  §§  1.49, 1.51,  and 
1.52,  and  shall  be  submitted  to  the 
Secretary,  Federal  Conununications 
Commission,  Washington,  DC  20554. 
Except  as  provided  below,  applications 
for  review  and  oppositions  thereto  shall 
not  exceed  25  double-space  typewritten 
pages.  Applications  for  review  of 
interlocutory  actions  in  hearing 
proceedings  (including  designation 
orders)  and  oppositions  thereto  shall  not 
exceed  5  double-spaced  typevnitten 
pages.  When  permitted  (see  paragraph 
(e)(3)  of  this  section),  reply  pleadings 
shall  not  exceed  5  double-spaced 
typewritten  pages.  The  appUcation  for 
review  shall  be  served  upon  the  parties 
to  the  proceeding.  Oppositions  to  the 
application  for  review  shall  be  served 
on  the  person  seeking  review  and  on 
parties  to  the  proceeding.  When 
permitted  (see  paragraph  (e)(3)  of  this 
section),  replies  to  the  opposition(s)  to 
the  application  for  review  shall  be 
serv^  on  the  person(s)  opposing  the 
application  for  review  and  on  parties  to 
the  proceeding. 
*        •        •        •        • 

11.209   [Amended] 

10.  Section  1.209  is  amended  by 
removing  the  phrase  "the  Review 
Board.". 

11,229   (AmwMtod] 

11.  Section  1.229(f)  is  amended  by 
removing  the  phrase  ",  the  Review 

"Board". 

12.  Section  1.244  is  amended  by 
removing  the  phrase  "the  Review  Board 
or"  in  paragraph  (c)(4)  and  revising, 
paragraph  (d)  to  read  as  folloivt: 

§1.244    Designation  of  a  seMement  Judge. 


(d)  The  settlement  judge  shall  have 
the  authority  to  require  applicants  to 
submit  their  Standardized  hitegration 
Statements  and/or  their  written  direct 
cases  for  review.  The  settlement  judge 
may  also  meet  with  the  applicants  and/ 
or  their  coimsel,  individually  and/or  at 
joint  conferences,  to  discuss  their  cases 
and  the  cases  of  their  competitors.  All 
such  meetings  will  be  off-the-record, 
and  the  settlement  judge  may  express  an 
opinion  as  to  the  relative  comparative  ' 
standing  of  the  applicants  and 
recommend  possible  means  to  resolve 
the  proceeding  by  settlement.  The 
proceedings  before  the  settlement  judge 
shall  be  subject  to  the  confidentiality 
provisions  of  5  U.S.C.  574.  Moreover,  no 
statements,  offers  of  settlement, 
representations  or  concessions  of  the 
parties  or  opinions  expressed  by  the 
settlement  judge  will  be  admissible  as 
evidence  in  any  Commission  licensing 
proceeding. 

f  1.246    [Amended] 

13.  Section  1.245  is  amended  by 
removing  the  phrase  "Review  Board" 
and  "Board"  and  adding  in  their  place 
the  word  "Conunission"  in  paragraph 
(b)(4),  removing  the  word  "Board"  and 
adding  in  its  place  the  word 
"Commission"  in  paragraph  (b)(5),  and 
removing  the  word  "Board"  and  adding 
in  its  place  the  word  "Conunission"  in 
paragraph  (b)(6). 

14.  Section  1.271  is  revised  to  read  as 
follows: 

fl.271    Delegation  of  review  function. 

The  Commission  may  direct,  by  order 
or  rule,  that  its  review  function  in  a  case 
or  category  of  cases  be  performed  by  a 
conmiissioner,  or  a  panel  of 
commissioners,  in  which  event  the 
commissioner  or  panel  shall  exercise 
the  authority  and  perform  the  functions 
which  would  otherwise  have  been 
performed  by  the  Commission  under 
§§1.273  through  1.282. 

Note:  To  provide  for  ao  orderly  completion 
of  cases,  exceptions  and  related  pleadings 
filed  after  March  1, 1996,  shall  be  directed  to 
the  Conunission  and  will  not  be  acted  upon 
by  the  Review  Board. 

§1.273    [Amended] 

15.  Section  1.273  is  amended  by 
removing  the  phrase  "or  by  the  Review 
Board.". 

§1.277    [Amended] 

16.  Section  1.277  is  amended  by 
removing  the  phrase  "or  member  of  the 
Review  Board"  in  paragraph  (f). 

17.  Section  1.291  is  amended  by 
removing  paragraph  (a)(2]  and 
redesignating  paragraphs  (a)(3)  through 
(a)(5)  as  paragraphs  (a)(2)  through  (a)(4) 
and  revising  new  redesignated 


paragraph  (a)(4),  by  removing  the  phrase 
"the  Review  Board,"  in  paragraph  (c)(3), 
and  revising  paragraph  (d)  and  the 
authority  to  read  as  follows: 

§1.291    General  provisions. 

(a)*  *  * 

(4)  Each  interlocutory  pleading  shall 
indicate  in  its  caption  whether  the 
pleading  is  to  be  acted  upon  by  the 
Commission,  the  Chief  Administrative 
Law  Judge,  or  the  presiding  officer.  If 
the  pleading  is  to  be  acted  upon  by  the 
presiding  officer,  he  shall  be  identified 
by  name. 

•  •        •        *        • 

(d)  No  initial  decision  shall  become 
effective  under  §  1.276(e)  until  all 
interlocutory  matters  pending  before  the 
Commission  in  the  proceeding  at  the 
time  the  initial  decision  is  issued  have 
been  disposed  of  and  the  time  allowed 
for  appeal  from  interlocutory  rulings  of 
the  presiding  officer  has  expired. 

(Sees.  4(i],  303(r)  and  5(c)(1)  of  the 
Communications  Act  of  1934,  as  amended; 
47  CFR  0.61  and  0.283) 

18.  The  authority  following  §  1.296  is 
revised  to  read  as  follows: 

§1.290    Service. 

•  •        *        •        • 

(Sees.  4(i),  303(r)  and  5(c)(V)  of  the 
Commimications  Act  of  1934,  as  amended: 
47  CFR  0.61  and  0.283) 


§1.301     [An 

19.  Section  1.301(c)(6)  is  amended  by 
removing  the  words  "Review  Board" 
and  adding  in  their  place  the  word 
"Commission". 

20.  Section  1.302  is  amended  by 
removing  the  phrase  "or  the  Review 
Board"  in  paragraph  (b)  wherever  it 
occiu^  and  revising  paragraph  (f)  to  read 
as  follows: 

§1.302    Appeal  from  presiding  officer's 
final  ruKng;  effective  date  of  ruling. 

•        *        •        *        • 

(f)  The  Commission  will  act  on  the 
appeal. 


§1^11    [An 

21.  Section  1.311(d)  is  amended  by 
removing  the  phrase  "the  Review 
Board,". 

§1.1319    [Amended] 

22.  Section  1.1319(a)(2)  is  amended 
by  removing  the  phrase  "the  Review 
Board  and/or". 

PART  22-PUBLIC  MOBILE  SERVICES 

1.  The  authority  citation  for  Part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  unless 
otherwise  noted. 
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2.  Section  22.93S(f)(S)  is  revised  to 
read  as  follows: 

{22.935    PrDcedurMforcomparatlvt 
leneiMl  pfpceedinyi. 

(5)  Parties  will  have  30  days  in  which 
to  file  exceptions  to  the  Initial  Decision. 

(FR  Doc  97-1699  Filed  1-28-97;  8:45  am] 
iaiMQ  OOOC  STIl-tl-M 


DEPARTMENT  OF  THE  INTEmOR 
Rsh  and  Wildlife  Service 

50CFRPart17 

MN  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  TwK)  Plants  and 
Thraatsned  Status  fbr  Four  Plants 
From  Souttiem  Caiifomla 

agency:  Fish  and  WUdUfe  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  for  Astragalus 
bmuntonii  (Braunton's  milk- vetch)  and 
Pentachaeta  lyonii  (Lyon's  pentachaeta)- 
and  threatened  status  for  Dudleya 
abramsii  ssp.  parva  (Cone jo  dudleya), 
Dudleya  cymosa  ssp.  marcescens 
(marcescent  dudleya),  Dudleya  cymosa 
ssp.  ovatifoUa  (Santa  Monica  Mountains 
dudleya),  and  Dudleya  verityi  (Verity's 
dudleya).  These  taxa  occur  in  grassland, 
chaparral,  or  coastal  sage  scrub  habitats 
in  the  mountains  surrounding  the  Los 
Angeles  basin,  California.  The  six  plants 
are  threatened  by  one  or  more  of  the 
following— iirban  development, 
recreational  activities,  alteration  of  fire 
cycles  and  fire  suppression  activities, 
overcollecting,  habitat  fragmentation 
and  degradation,  and  competition  from 
invasive  weeds.  Several  of  the  plants  are 
also  threatened  by  natiirally  occurring 
events  by  virtue  of  their  small  numbers 
and  population  sizes.  This  rule 
implements  the  protection  and  recovery 
provisions  provided  by  the  Endangered 
Species  Act  (Act)  for  these  plants. 
EFFECTIVE  DATE:  February  28, 1997. 
ADDRESSES:  The  complete  "file  for  Uiis 
rule  is  available  for  inspection  by 
appointment  during  normal  business 
hours  at  the  Ventura  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2493  Portola 
Road,  Suite  B,  Ventura.  California 
93003. 

FOR  FURTHER  MFORMATKM  CONTACT:  Carl 
Benz,  Assistant  Field  Supervisor, 


Ventura  Field  Office  (see  ADDRESSES 
section)  (telephone:  805/644-1766; 
facsimile:  805/644-3458). 

SUPPLEMENTARY  INFORMATION: 

Background 

Astragalus  bmuntonii  (Braunton's 
milk- vetch),  Pentachaeta  lyonii  (Lyon's 
pentachaeta),  Dudleya  abramsii  ssp. 
parva  (Conejo  dudleya),  Dudleya 
cymosa  ssp.  marcescens  (marcescent 
dudleya),  Dudleya  cymosa  ssp. 
ovatifoUa  (Santa  Monica  Mountains 
dudleya),  and  Dudleya  verityi  (Verity's 
dudleya)  are  located  around  the  Los 
Angeles  basin,  California.  The  lowland 
plains  are  bounded  by  moimtains  and 
hills  that  expose  Mesozoic  or  older 
basement  rocks  and  sedimentary  and 
igneous  rocks  of  late  Cretaceous  to  late 
Pleistocene  age.  The  southern  portion  of 
the  Transverse  Ranges  forms  the 
northern  and  western  boundary  of  the 
basin  and  includes  the  San  Gabriel 
Mountains,  the  Santa  Monica 
Mountains,  and  the  Simi  Hills.  The 
Santa  Ana  Mountains  at  the  northern 
end  of  the  Peninsular  Ranges  border  the 
southern  region  of  the  basin. 

Strong  substrate  preferences  are 
exhibited  by  all  of  the  taxa  included  in 
this  rule.  Populations  of  Astragalus 
bmuntonii  are  only  known  to  occur  on 
small  limestone  outcrops.  Pentachaeta 
lyonii  is  found  on  clay  soils  in  ecotonal 
areas  between  grasslands  and 
shrublands.  All  of  the  dudleyas  occur 
on  volcanic  or  sandstone  rock  outcrops 
with  specific  microhabitat 
characteristics.  Dudleya  verityi  and 
Dudleya  abramsii  ssp.  parva  occur 
exclusively  on  the  outcrops  and  soils 
derived  from  the  Miocene  Conejo 
volcanics  at  the  western  end  of  the  Simi 
Hills  and  the  Santa  Monica  Mountains. 
Dudleya  cymosa  ssp.  marcescens 
occupies  the  lower  slopes  of  volcanic 
clifiis  in  canyons  that  have  perennial 
moisture.  Dudleya  cymosa  ssp. 
ovatifoUa  is  foimd  on  rock  outcrops 
with  forms  specific  to  sedimentary 
conglomerate  or  volcanic  breccia  (Nakai 
1987,  Natural  Diversity  Data  Base 
(NDDB)  1994). 

Most  of  the  major  habitat  types  in 
which  these  rare  plants  occur  are 
considered  sensitive  by  the  botanical 
community  in  California.  Large  scale 
loss  of  habitat,  fiagmentation,  and 
alteration  of  natural  ecosystem 
processes  have  resulted  from 
development,  fire  suppression  activities, 
cattle  grazing,  and  vegetation  type 
conversion  by  agricultural  practices 
(Schoenherr  1989).  Astmgalus 
bmuntonU  is  associated  with  the  fire- 
dependent  chaparral  habitat  dominated 
by  Adenostoma  fasciculatum  (chamise), 


Yucca  Whipple!  (yucca),  and  the  rare 
Cupressus  forbesii  (Tecate  cypress). 
Dudleya  abramsii  ssp.  parva  commonly 
occius  in  a  cactus-dominated  coastal 
sage  scrub,  which  provides  nesting 
habitat  for  the  rare  Bell's  sage  sparrow 
(Amphispiza  belli  belli)  and  rufous- 
crowned  sparrow  [Amophila  nificeps). 
Most  of  the  coastal  sage  scrub  where 
Dudleya  verityi  occurs  is  dominated  by 
Artemisia  califomica  (coastal 
sagebrush).  Eric^onum  fasciculatum 
(wild  buckwheat).  Sahfia  leucophyUa 
(purple  sage),  and  occasionally 
Coreopsis  gigantea  (giant  coreopsis). 
Dudleya  verityi  is  associated  with  the 
rare  Eriogonum  cmcatum  (Conejo 
buckwheat)  and  Dudleya  blochmaniae 
ssp.  blochmaniae  (Blochman's  dudleya). 
A  unique  lichen  flora  of  over  70  species 
is  associated  with  Dudleya  verityi  and 
coastal  sage  scrub  habitat  on  Conejo 
Moimtain  (Riefiier  1992).  The  grassland 
habitat  in  which  Pentachaeta  lyonii 
occius  is  largely  dominated  by 
introduced  old  world  grass  and  herb 
genera  such  as  Avena,  Brassica,  Bmmus, 
Centaurea,  and  Erodium.  Several  native 
plant  species  are  present  in  these 
grasslands,  including  the  bunch  grass 
Nassella  pulchm. 

Discussion  of  the  Six  Plant  Taxa 

Astragalus  bmuntonii  was  first 
collected  in  1901  by  Ernest  Braunton 
near  Sherman  (now  called  West 
Hollywood),  Los  Angeles  Coimty. 
Samuel  B.  Parish  described  it  two  years 
later  as  Astmgalus  bmuntonii.  In  1929. 
Per  Axel  Rydberg  published  the  name 
Bmchyphragma  bmuntonii  in  his 
revision  of  the  genus;  however,  this 
name  was  not  recognized  by  most 
botanists.' Rupert  Bameby  recognized 
the  name  Astmgalus  bmuntonii  in  his 
Atlas  of  North  American  Astmgalus 
(Bameby  1964).  Astmgalus  bmuntonii  is 
.  included  in  the  current  edition  of  The 
Jepson  Manual  (Spellenberg  1993). 

Astmgalus  bmuntonii  is  a  robust, 
short-lived  perennial  in  the  pea  family 
(Fabaceae).  It  is  one  of  the  tallest 
members  of  the  genus,  reaching  a  height 
of  15  decimeters  (dm)  (60  inches  (in.)) 
and  is  covered  with  woolly  hairs.  A 
thick  taproot  and  woody  basal  stem 
gives  rise  to  several  to  many  stems.  The 
4  to  16  centimeter  (cm)  (1.5  to  6.5  in.) 
long  leaves  are  pinnately  compoimd 
with  25  to  33  oblong-ovate,  abrupUy 
pointed  leaflets.  The  light  purple 
flowers  are  clustered  in  35-  to  60- 
flowered  racemes  4  to  14  cm  (1.5  to  5.5 
in.)  long.  The  beaked,  slighUy  curved 
pods  are  oblong-ovoid  and  6.5  to  9 
millimet^  (mm)  (2.5  to  3.5  in.)  long. 
Astmgalus  bmuntonii  is  readily 
distinguished  frt)m  the  only  other 
perennial  species  of  Astmgalus  in  the 


UMI 
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area,  A.  trichopodus,  by  being  woolly  as 
opposed  to  strigose  (covered  with  sharp, 
stin-appressed  hairs)  or  glabrous 
(without  hairs),  and  by  having  two- 
chambered  rather  than  one-chambered 
pods  (Bameby  1964). 

Astragalus  brauntonii  is  considered  a 
limestone  endemic;  the  only 
populations  not  foimd  on  Ikaestone  are 
on  down-wash  sites  (seed  drift 
following  a  fire  event),  an  occxirrence 
along  the  edge  of  a  fire  road  in 
Monrovia,  and  at  a  location  in  Chino 
Hills  (Sampson  1985)  where  the 
substrate  type  is  unknown.  Surveys  for 
A.  brauntonii  during  post-fire  floristic 
inventories  within  its  known 
distribution  on  substrates  other  than 
limestone  have,  to  date,  failed  to 
indicate  its  presence  on  non-limestone 
soils.  The  potential  occurrence  of  A. 
brauntonii  on  non-limestone  soils 
should  not  be  discounted;  however,  it  is 

Suite  conspicuous  and  would  be  easily 
etected.  Limestone  outcrops  are 
extremely  rare  within  the  limits  of  the 
known  distribution  of  A.  brauntonii. 

Fire  is  a  natural  requirement  for  the 
survival  of  this  species.  The  natural 
frequency  of  fire  in  the  habitat  of 
Astingalus  brauntonii  is  unknown,  but 
estimates  range  between  20  to  over  100 
years  with  an  average  of  70-year 
intervals  (Minnich  1989,  O'Leary  1990). 
Higher  fire  frequencies  have  resulted 
from  increasing  human  populations  in 
southern  California,  mostly  in  the  form 
of  arson-caused  fires.  This  species  has  a 
life  span  of  2  to  3  years,  and  depending 
on  fire  interval,  a  given  population  is 
visible  only  once  in  20  to  50  or  more 
years. 

Astragalus  brauntonii  is  currently 
known  from  four  general  areas  in 
Ventura,  Los  Angeles,  and  Orange 
counties.  One  population  is  found  along 
the  south  slope  of  the  Simi  Hills  of 
eastern  Ventiua  and  western  Los 
Angeles  counties.  Two  occurrences  (one 
population)  are  known  from  Santa  Ynez 
Canyon  in  the  Santa  Monica  Mountains, 
Los  Angeles  County,  which  probably 
represents  the  type  locality  fit)m  above 
Sherman  (now  West  Hollywood).  Two 
occiurences  (one  population)  are  known 
fitjqi  Coal  and  Gypsum  Canyons  in  the 
Santa  Ana  Mountains,  Orange  County 
(NDDB  1994).  Eight  individuals  were 
reported  during  the  preparation  of  the 
Cloverleaf  Canyon  Specific  Plan  for  the 
area  in  1983  (J.  Bitterly,  biologist. 
Planning  Consortium,  in  litt.,  1992)  near 
where  historical  collections  were  made 
south  of  Clamshell  Canyon,  north  of 
Monrovia  in  Los  Angeles  County. 

Because  reproduction  of  Astragalus 
brauntonii  is  stimulated  by  fire  evmts, 
the  total  number  of  individuals  varies 
with  current  fire  cycles.  The  largest 


known  population  ever  recorded  was 
approximately  400  individuals  (Orange 
County)  in  1985  following  a  fire  in  1982. 
No  plants  remain  there  today.  Nearby 
habitat  for  A.  brauntonii  in  the 
Cleveland  National  Forest  was  surveyed 
by  endangered  plant  specialists  from  the 
Rancho  Santa  Ana  Botanic  Garden,  but 
no  plants  were  foimd  (Mistretta  1992). 
The  remaining  populations  contain  no 
more  than  approximately  20  to  30 
individuals  and  the  ciurent  total 
number  of  individuals  is  estimated  to  be 
fewer  than  100.  The  seed  bank  for  A. 
brauntonii  may  have  the  capability  of 
generating  approximately  1 ,000 
individuals  in  4  highly  subdivided 
populations. 

Most  of  the  habitat  of  Astragalus 
brauntonii  is  on  private  land  in  areas 
with  expanding  development.  Four 
public  agencies,  the  California 
Deptartment  of  Parks  and  Recreation 
PPR),  the  Cone  jo  Open  Space 
Conservation  Agency  (COSCA),  the 
Rancho  Simi  Parks  and  Recreation 
District,  and  the  National  Park  Service 
(NPS),  have  small  colonies  vdthin  their 
jurisdictions  that  may  not  be  viable.  All 
of  the  protected  habitat  ocoirs  in  the 
immediate  vicinity  of  urban 
development.  Astragalus  brauntonii  is 
threatened  by  direct  loss  from  urban 
development,  fragmentation  of  habitat 
emd  reduced  capabilities  for  sustained 
ecologic  processes,  fragmented 
ownership  of  single  populations 
resulting  in  different  landscape 
treatments,  alteration  in  fire  cycles,  and 
extinction  fit>m  naturally  occurring 
events  due  to  small  population  sizes 
and  low  numbers  of  individuals 
(Mistretta  1992,  NDDB  1994). 

The  name  Pentachaeta  lyonii  (Lyon's 
pentachaeta)  was  first  published  by  Asa 
Gray  in  1886  (Van  Horn  1973)  based  on 
a*plant  collected  by  William  Lyon  "near 
Palos  Verdes  Mountain"  in  Los  Angeles 
County.  David  Keck  (1958)  renamed  the 
plant  Chaetopappa  lyonii,  which  was 
subsequently  recognized  by  Mimz 
(1959).  Pentachaeta  is  recognized  as  the 
accepted  genus  name  based  on  a 
monograph  on  the  taxonomic  status  of 
Pentachaeta  and  Chaetopappa,  in 
which  comparisons  of  morphology, 
anatomy,  and  breeding  systems 
demonstrated  that  the  two  genera  are 
not  closely  related  (Van  Horn  1973). 

Pentachaeta  lyonii  is  a  6  to  48  cm  (2.4 
to  18.9  in.)  tall  annual  in  the  aster 
family  (Asteraceae)  with  yellow  flowers 
that  bloom  in  late  spring  (April  to  June). 
It  is  distinguished  from  other  members 
of  the  genus  by  its  hairy  phyllaries, 
larger  numbers  of  pappus  bristles,  and 
its  reddish  branches  originating  from 
the  upper  portion  of  the  plant.  The 
corollas  of  the  ray  flowers  are  typically 


curled  and  the  leaves  are  narrowly 
linear  with  ciliate  margins  (Van  Horn 
1973).  There  are  no  other  members  of 
the  genus  in  the  region. 

Pentachaeta  lyonii  occupies  pocket 
grassland  sites  that  intergrade  with 
shrublands,  and  the  edges  of  roads  and 
trails.  Species  typically  associated  with 
P.  lyonii  include  Chorizanthe  staticoides 
(tuikish  rugging),  Calochortus  catalinae 
(Catalina  mariposa  lily).  Nassella 
pulchra  (purple  needle-grass),  and 
annual  members  of  the  phlox  family 
(Polemoniaceae)  (Thomas  and  Danielsen 
1984).  Habitat  of  P.  lyonii  is 
characterized  by  a  low  percentage  of 
total  plant  cover  and  exposed  soils  with 
a  microbiotic  crust  (Belnap  1990), 
partially  assisting  in  reducing 
competition  with  other  species.  Rodents 
[Perognathus  spp.  and  Perowyscus  spp.) 
and  harvester  uit  colonies 
[Pogonomyrex  spp.)  also  control  the 
density  of  associated  vegetation 
(Thomas  and  Wishner  1988). 

There  are  very  few  collections  of 
Pentachaeta  lyonii;  the  majority  were 
made  around  the  turn  of  the  century  and 
from  locations  where  the  s{>ecies  has 
been  extirpated,  including  Palos  Verdes 
Peninsula  and  Santa  Catalina  Island. 

The  first  record  fitjm  the  Santa 
Monica  Mountains  dates  from  1926 
from  an  imknown  location  in  the 
Malibu  Hills  (NDDB  1994).  It  was  not 
until  1964,  when  Peter  Raven  was 
collecting  for  the  1966  Fhm  of  the 
Santa  Monica  Mountains  that  P.  lyonii 
was  again  dociunented  from  the  Santa 
Monica  Mountains  (P.  Raven,  in  litt.. 
1964).  That  population  has  since  been 
extirpated  by  conversion  to  agriculture 
(NDDB  1994).  David  Verity  discovered 
the  easternmost  population  of  P.  lyonii 
in  the  Santa  Monica  Moimtains  at  Stunt 
Ranch  in  1977  (NDDB  1994). 

Pentachaeta  lyonii  is  currently  known 
from  five  population  units  in  the  Santa 
Monica  Mountains  and  the  western 
Simi  Hills,  a  distance  of  approximately 
32  kilometers  (km)  (20  miles  (mi)), 
distributed  in  a  highly  fragmented 
landscape.  The  East  imit  consists  of  1 
occurrence  with  4,000  individuals;  the 
Mulholland  crest  unit  has  3  occurrences 
with  1,200  individuals;  the  Central  unit 
has  7  occiurences  with  28,000 
individuals;  the  Conejo  Ridge  unit  has 
7  occurrences  with  2,900  individuals; 
and  the  North  imit  has  4  occurrences 
with  1,000  individuals.  Five  of  these 
occurrences  are  known  to  exist  on 
public  lands  managed  by  the  NPS.  the 
Las  Virgenes  Municipal  Water  District, 
and  COSCA.  Since  pubUcation  of  the 
proposed  rule,  three  occurrences  on 
public  lands  (Stunt  Ranch,  Malibu 
Creek  State  Park,  and  Arroyo  Sequit) 
appear  to  have  become  extirpated 
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(NDDB  1994).  The  remaining  locations 
are  on  privately  owned  land,  most  with 
active  primary  and  secondary  threats 
from  existing  or  proposed  development. 
Primary  threats  include  those  that 
eliminate  populations  during 
construction.  Secondary  threats  include 
the  influence  of  the  project  on  the 
surrounding  environment  in  the  form  of 
local  disturbance  facilitating  the 
introduction  of  competitive  weeds  and 
alteration  of  ecosystem  processes.  Other 
sites  containing  potential  habitat  for  P. 
lyonii  are  limited,  reducing  the 
likelihood  of  finding  additional 
unthreatened  and  viable  populations  of 
this  species. 

In  southern  California,  dudleyas  or 
live-forevers  (Dudleya)  are  succulent, 
rosette-forming  perennial  plants  in  the 
stonecrop  family  (Crassulaceae). 
Members  of  this  genus  frequently 
inhabit  rocky  soils  or  rock  outcrops, 
both  along  the  coast  and  in  interior 
mountain  ranges.  The  Santa  Monica 
Mountains  represent  one  of  the  most 
diverse  concentrations  of  the  genus. 
Because  of  the  patchy  and  limited 
distribution  of  such  habitats  within 
other  plant  community  types,  many 
species  of  Dudleya  tend  to  be  highly 
localized  in  their  distribution. 

Dudleya  abramsii  ssp.  parva  (Conejo 
dudleya)  was  first  described  in  1923  as 
D.  parva  by  Joseph  Rose  and  Anstnither 
Davidson  (Moran  1948]  based  on  a 
ciiltivated  collection  made  a  year  earher 
by  Mrs.  J.  H.  Bullard  from  the  Conejo 
(kade  in  Ventura  County.  No  further 
mention  was  made  of  the  plant  in  other 
regional  floras  for  several  decades, 
although  Munz  listed  D.  parva  as  a 
synonym  of  Echeveria  lanceolata  in 
1935  (Moran  1948).  In  1960,  Reid  Moran 
recognized  D.  parva  in  his  treatment  of 
the  genus  (Moran  in  Jacobsen  1960),  and 
it  was  subsequently  also  recognized  by 
Munz  in  his  Flora  of  Southern 
California  (1974).  Jim  Bartel  (1991) 
published  the  combination  D.  abramsii 
ssp.  parva,  based  on  similar  flora] 
features  between  D.  parva  and  D. 
abramsii. 

Dudleya  abramsii  ssp.  parva  forms  a 
rosette  of  oblanceolate  leaves  that  are 
1.5  to  4  cm  (0.6  to  1.6  in.)  long,  3  to  6 
nun  (1.2  to  2.4  in.)  wide,  and  that, 
unlike  most  taxa  in  the  subsection 
Dudleya,  wither  by  early  summer.  The 
inflorescence  is  5  to  18  cm  (2  to  7.1  in.) 
long,  tipped  with  pale  yellow  flowers 
that  are  often  flecked  with  red  on  the 
keel.  The  roots  are  constricted  at 
irregular  intervals  (Mimz  1974). 
Dudleya  abramsii  ssp.  parva  is 
distinguished  from  other  local  Dudleya 
taxa  by  its  flower  color,  root 
constrictions  and  withering  leaves. 


Dudleya  abramsii  ssp.  parva  is  known 
only  fi'om  the  western  terminus  of  the 
Simi  Hills  west  along  the  Montclef 
Ridge  to  the  Conejo  Grade,  a  distance  of 
approximately  16  km  (10  ipi).  There  are 
only  11  reported  populations,  with 
numbers  of  individuals  varying  bom  a 
few  thousand  at  one  population  to  as 
few  as  25.  The  majority  of  the 
populations  number  in  the  hundreds  of 
individuals.  Dudleya  abramsii  ssp. 
parva  grows  at  the  base  of  scattered  rock 
outcrops  of  the  Conejo  volcanics  in 
grassland  and  coastal  sage  scrub 
habitats.  A  portion  of  the  plant's  habitat 
is  on  lands  designated  as  "open  space" 
by  COSCA;  the  remaining  habitat  is 
privately  owned.  Threats  to  this  taxon 
include  recreational  activity  (hiking  and 
equestrian  use),  urban  development,  fire 
management  and  suppression  activities, 
and  collection  (NDDB  1994,  Skinner 
andPavlik  1994). 

Dudleya  cymosa  was  first  described 
by  Charles  Antoine  Lemaire  in  1858  as 
Echeveria  cymosa  based  on  a  collection 
sent  to  him  by  the  Belgian 
horticulturalist  Louis  de  Smet;  however, 
the  type  locality  is  unknown  and  the 
type  specimen  has  been  lost  (Moran 
1951,  Nakai  1987).  In  1903,  Britton  and 
Rose  renamed  the  taxon  Dudleya 
cymosa  (Moran  1951).  Dudleya  cymosa 
includes  seven  subspecies  that  range 
throughout  California  in  the  Sierra 
Nevada,  Coast  Ranges,  Transverse 
Ranges,  and  the  northern  portion  of  the 
Peninsular  Ranges;  however,  the  two 
subspecies  discussed  in  this  rule  have 
restricted  distributions. 

Dudleya  cymosa  ssp.  marcescens 
(marcescent  dudleya)  was  first  observed 
by  Charlotte  Hoak  in  1932  in  Little 
Sycamore  Canyon  in  the  Santa  Monica 
Mountains  (Rooksby  1936).  However, 
the  plant  was  not  described  until  1951. 
by  Moran,  based  on  a  specimen  that  he 
collected  in  1948  at  the  same  location 
(Moran  1951,"  1957). 

Dudleya  cymosa  ssp.  metrcesce/is  is 
distinguished  firom  other  subspecies  of 
D.  cymosa  by  the  habit  of  the  rosette 
leaves  withering  in  the  simuner.  The 
rosette  leaves  are  1.5  to  4  cm  (0.6  to  1.6 
in.)  long  and  5  to  12  mm  (2.0  to  4.7  in.) 
wide;  the  caudex  is  2  to  7  mm  (0.8  to 
2.8  in.)  thick;  floral  stems  are  4  to  10  cm 
(1.6  to  4  in.)  tall;  corollas  are  bright 
yellow  to  yellow  with  red  markings  to 
bright  red  (Munz  1974).  This  subspecies 
typically  occurs  on  the  lower  reaches  of 
sheer  volcanic  rock  surfaces  and  canyon 
walls  adjacent  to  perennial  streams.  In 
most  locations,  the  topographic  relief 
has  precluded  soil  formation;  therefore, 
this  taxon  may  be  the  only  vascular 
plant  in  a  microhabitat  otherwise 
dominated  by  mosses  and  lichens 
(NDDB  1994). 


Dudleya  cymosa  ssp.  marcescens  is 
known  from  seven  occurrences  in  the 
Santa  Monica  Mountains,  from  Hidden 
Valley  to  Malibu  Creek  State  Park,  a 
distance  of  24  km  (15  mi).  Estimates  of 
the  number  of  individuals  at  each 
occiurence  are  between  50  and  200 
plants;  the  total  number  of  individuals 
is  estimated  to  be  less  than  1,000.  The 
microhabitat  requirements  of  the  plant 
limit  the  possibility  that  any  additional 
large  populations  will  be  found.  Half  of 
the  populations  occur  on  lands  owned 
and  managed  by  the  DPR;  two  locations 
are  managed  by  the  NPS — one  on  an 
administrative  easement  where  the 
landowner  has  drastically  altered  the 
native  vegetation  (pine  plantings  in  a 
cleared  oak  grove),  and  another  in  an 
area  that  receives  unsupervised 
recreational  use  (boulder  hopping  and 
rock  climbing).  The  remaining 
populations  are  on  lands  in  private 
ownership,  several  of  which  are 
threatened  by  development  (Skinner 
and  Pavlik  1994.  NDDB  1994).  On  DPR 
and  NPS  lands,  the  plant  is  threatened 
by  recreational  use.  particularly  rock 
climbing,  foot  traffic,  cTollection,  and  fire 
(Skinner  and  Pavlik  1994,  NDDB  1994). 

The  distinct  variation  in  Dudleya 
cymosa  ssp.  marcescens  between  sites 
has  been  commented  upon  (Mark 
Dodero,  graduate  student,  San  Diego 
State  University,  pers.  comm.,  1992). 
Nakai  believes  that  a  small  population 
at  Rattlesnake  Canyon  in  Santa  Barbara 
County  shares  characteristics  with  this 
subspecies  (Kei  Nakai,  pers.  comm., 
1992).  Bartel  [in  lift.,  1992b)  has  made 
a  tentative  determination  of  D.  cymosa 
ssp.  marcescens  for  a  population  in  the 
Santa  Ana  Moimtains,  Orange  County. 
Daryl  Koutnik,  who  has  also  studied  the 
systematics  of  these  taxa,  questions 
these  determinations  (J.  Schwarze,  in 
litt..  1993).  If  these  additional 
populations  prove  to  be  D.  cymosa  ssp. 
marcescens,  they  are  imlikely  to  alter 
the  status  of  this  subspecies  due  to  the 
threats  and  limited  population  numbers 
in  the  Santa  Monica  Moimtains. 

Dudleya  cymosa  ssp.  ovatifolia  (Santa 
Monica  Mountains  dudleya)  was  first 
described  as  D.  ovatifolia  by  Britton  in 
1903  based  on  a  collection  made  by 
H.M.  Hall  the  previous  year.  The  type 
locality  is  listed  as  "Sierra  Santa 
Monica,"  thought  to  be  Topanga  Canyon 
in  Los  Angeles  County  (Moran  1951). 
The  species  was  subsequently 
recognized  as  Cotyledon  ovatifolia  and 
Echeveria  ovatifolia  (Fedde  1904  and 
Berger  1930  respectively  in  Moran  1951) 
when  broad  generic  concepts  were 
applied  to  the  family  Crassulaceae. 
Moran  published  the  new  combination 
Dudleya  cymosa  ssp.  ovatifolia  in  1957. 
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In  1983,  Nakai  considered  the  plants 
he  found  near  Agoura,  Los  Angeles 
County,  to  be  one  of  "two  somewhat 
distinct  races"  of  Dudleya  cymosa  ssp. 
ovatifoUa.  The  ovate  leaves  with  a 
maroon  underside  distingmsh  the 
"Topanga"  race  of  D.  cymosa  ssp. 
ovatifoUa  from  other  Dudleya,  while  the 
glaucous  leaves  and  lemon-yellow 
flowers  separate  the  "Agoura"  race  of  i3. 
cymosa  ssp.  ovatifoUa  from  other  local 
species.  Four  years  later,  however, 
Nakai  (1987)  published  the  new 
combination  D.  cymosa  ssp.  agourensis 
to  refer  to  "Agoura"  material.  Nakai 
distinguished  the  new  subspecies  from 
D.  cymosa  ssp.  ovatifoUa  by  the  nmnber 
and  shape  of  rosette  leaves,  pedicel 
length,  and  degree  of  spreading  in  petal 
apices.  Bartel  [in  Utt.,  1992a)  concluded 
that  these  characters  were  insufficient  to 
warrant  taxonomic  recognition  as  a 
subspecies  of  D.  cymosa.  As  a  result, 
Bartel  (1993)  lumped  D.  cymosa  ssp. 
agourensis  with  D.  cymosa  ssp. 
ovatifoUa  in  his  revision  of  the  genus  for 
Thejepson  Manual.  For  the  purposes  of 
this  rule,  Dudleya  cymosa  ssp.  ovatifoUa 
includes  D.  cymosa  ssp.  agourensis  as 
described  by  Nakai. 

Like  many  Dudleya  taxa,  D.  cymosa 
ssp.  ovatifoUa  has  rosette  leaves  that  are 
evergreen  rather  than  withering  in  the 
siunmer.  Leaves  are  2  to  5  cm  (0.8  to  2 
in.)  long  and  1.5  to  2.5  cm  (0.6  to  1  in.) 
wide;  floral  stems  are  4  to  15  cm  (1.6  to 
6.0  in.)  tall:  corollas  are  pale  yellow 
(Munz  1974).  Dudleya  cymosa  ssp. 
ovatifoUa  is  found  scattered  along 
exposed  north-facing  slopes  of  the  Santa 
Monica  Mountains  from  near  Westlake 
Village  to  Agoura,  and  in  deep  canyon 
bottoms  along  lower  Malibu  Creek  and 
Topanga  Creek.  Less  than  ten 
occurrences  have  been  reported,  each 
consisting  of  no  more  than  several 
hundred  individuals.  While  future 
surveys  may  locate  additional 
occurrences  of  the  "Agoiua"  form  along 
the  northern  slopes  of  the  Santa  Monica 
Moimtains,  the  limited  amoimt  of 
habitat  available  makes  it  imlikely  that 
the  total  number  of  individuals  will 
exceed  several  thousand  (NDDB  1994). 

Material  collected  by  David  Verity 
(pers.  comm.,  1992)  from  Modjeska 
Canyon  on  the  western  flank  of  the 
Santa  Ana  Moimtains,  Orange  County, 
in  1951  was  included  by  Uhl  and  Moran 
(1953)  in  their  cytotaxonomic  article  on 
Dudleya  as  D.  ovatifoUa.  These 
populations,  which  are  not  threatened 
(U.S.  Fish  and  Wildlife  Service 
(USFWS),  in  Utt..  1996),  represent  a 
range  disjimction  of  approximately  100 
km  (60  mi)  to  the  southeast  of  the  Santa 
Monica  Mountains.  Boyd  et  al.  (1995) 
reported  that  the  subspecies  in  the  Santa 
Ana  Mountains  was  "(Uocally  common 


on  north-facing  cliffs  in  chaparral, 
central  Santiago  Canyon  near  Fleming 
Peak  to  near  the  stmoimit  of  the  west 
slope  of  Modjeska  Peak."  Co-author 
Fred  Roberts  indicated  that  "local  and 
restricted,  but  common  where  found" 
would  better  describe  the  distribution 
(Fred  Roberts,  USFWS,  pers.  comm., 
1996). 

Populations  of  Dudleya  cymosa  ssp. 
ovatifoUa  in  MaUbu  and  Topanga 
Canyons  occiu-  largely  on  lands  owned 
and  managed  by  the  DPR.  One  of  these 
populations  is  relatively  inaccessible, 
however,  another  occurrence  is  directly 
adjacent  to  private  property  that  has 
been  bulldozed  for  development  access 
(Suzanne  Goode,  Resovuce  Ecologist, 
DPR,  Santa  Monica  Mountains,  pers. 
comm.,  1992).  Two  occurrences  are  on 
lands  designated  as  open  space  by 
COSCA,  while  the  remaining 
occiurences  in  the  Santa  Monica 
Mountains  are  on  several  privately 
owned  properties  zoned  for  commercial 
and  residential  development  along  the 
north  slope  of  Ladyface  Mountain.  A 
ciunulative  impacts  analysis  from  an 
area  project  proposal  shows  at  least  74 
projected  proposed  or  under 
construction  within  6.4  km  (4  mi)  of  the 
Santa  Monica  Mountains  populations 
(County  of  Los  Angeles,  in  Utt.,  1996). 
This  density  of  development  threatens 
the  habitat  of  D.  c.  ssp.  ovatifoUa. 

Dudleya  verityi  (Verity's  dudleya)  was 
originally  collected  in  1944  by  Moran, 
who  treated  it  as  D.  caespitosa.  In  their 
1966  Flora  of  the  Santa  htonica 
Mountains,  Peter  Raven  and  Henry 
Thompson  treated  it  as  D.  farinosa.  In 
1983,  Nakai  describedit  as  Dudleya 
verityi  (Nakai  1983). 

Dudleya  verityi  is  unique  among 
Dudleya  taxa  in  this  rule  in  that  it  forms 
multiple  rosettes,  as  many  as  100  to  a 
colony.  Rosette  leaves  are  2  to  5  cm  (0.8 
to  2  in.)  long  and  5  to  8  mm  (0.2  to  0.4 
in.)  wide;  floral  stems  are  5  to  15  cm  (2 
to  5.9  in.)  tall;  corollas  are  lemon-yellow 
with  petal  tips  recurved  up  to  90 
degrees.  Nakai  (1983)  distinguished  D. 
verityi  from  D.  caespitosa  by  its  much 
shorter  leaves  and  flowering  stems.  He 
separated  D.  verityi  from  D.  cymosa  ssp. 
ovatifoUa  by  its  more  elongated  caudex, 
multiple  dichotomously  branched 
rosettes,  and  paler  flowers  (Nakai  1983, 
1987). 

Dudleya  verityi  is  limited  to  three 
populations  occurring  in  a  narrow  band 
6.4  km  (4  mi)  in  length  along  the  lower 
slopes  of  Conejo  Mountain,  frtim  Long 
Grade  Canyon  to  U.S.  highway  101.  The 
northernmost  population  consists  of 
over  a  thousand  individuals  and  another 
is  considered  abimdant  in  the  limited 
habitat  it  occupies  (Envicom  1992, 
NDDB  1994).  Historically,  the  lower 


slopes  of  Conejo  Mountain  have  been 
the  site  for  quarrying  of  construction- 
grade  rock.  The  land  is  zoned  for 
mineral  extraction  and  there  are 
abandoned,  active,  and  proposed  quarry 
operations  within  the  distribution  of  D. 
verityi.  The  majority  of  the  distribution 
of  D.  verityi  is  privately  owned  in  a 
region  with  rapidly  increasing 
development.  Only  a  small  portion  of 
habitat  is  owned  by  a  public  agency 
(Ventina  County  Flood  Control  District). 

Previous  Federal  Action 

Federal  government  action  on  these 
six  plants  began  as  a  result  of  section  12 
of  the  Endangered  Species  Act  of  1973, 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct  This 
report,  designated  as  House  Document 
No.  94-51,  and  presented  to  Congress 
on  January  9, 1975,  recommended 
Astragalus  brauntonii  and  Dudleya 
abramsii  ssp.  parva  (as  Dudleya  parva) 
for  threatened  status,  and  Dudleya 
cymosa  ssp.  marcescens  and 
Pentachaeta  lyonii  for  endangered 
status.  The  Service  pubUshed  a  notice  in 
the  July  1, 1975.  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3)(A))  of  the 
Act,  and  of  the  Service's  intention 
thereby  to  review  the  status  of  the  plant 
taxa  named  therein.  The  above  four  taxa 
were  included  in  the  July  1, 1975, 
notice.  The  Service  published  a 
proposal  in  the  June  16, 1976,  Federal 
Re^er  (42  FR  24523)  to  determine 
approximately  1,700  vascular  plant 
species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act. 
Dudleya  cymosa  ssp.  marcescens  and 
Pentachaeta  lyonii  were  included  in  the 
June  16, 1976,  Federal  Register. 

General  comments  received  in  regard 
to  the  1976  proposal  were  siunmarized 
in  the  April  26, 1978,  Federal  Register 
(43  FR  17909).  The  Endangered  Species 
Act  amendments  of  1978  required  that 
all  proposals  over  2  years  old  be 
withdrawn.  A  1-year  grace  period  was 
given  to  those  proposals  already  more 
than  2  years  old.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796), 
the  Service  published  a  notice  of 
withdrawal  of  the  June  6,  1976,  proposal 
along  with  four  other  proposals  that  had 
expired. 

The  Service  pubUshed  an  updated 
notice  of  review  for  plants  in  the 
December  15, 1980,  Federal  Register  (45 
FR  82480).  This  notice  included 
Astragalus  brauntonu,  Dudleya  cymosa 
ssp.  marcescens,  D.  parva,  and 
Pentachaeta  lyonii  as  category  1 
candidate  s]>ecie8  (species  for  which 
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data  in  the  Service's  possession  are 
sufficient  to  support  proposals  for 
listing).  On  November  28, 1983,  the 
Service  published  in  the  Federal 
Register  a  supplement  to  the  Notice  of 
Review  (46  FR  39526J;  the  plant  notice 
was  again  revised  on  September  27. 
1985  (50  FR  6184).  Dudleya  abrmnsii 
ssp.  parva  (as  D.  parva)  was  included  in 
the  1983  supplement  and  the  1985 
revision  as  a  category  1  candidate 
species.  Astragalus  bmuntonii,  D. 
cymosa  ssp.  marcescens,  and 
Pentachaeta  lyonii  were  included  in 
both  of  these  revisions  as  category  2 
species  (species  for  which  data  in  the 
Service's  possession  indicate  listing 
may  be  appropriate,  but  for  which 
additional  biological  information  is 
needed  to  support  a  proposed  rule). 
Dudleya  verityi  was  included  for  the 
first  time  in  the  1983  supplement,  and 
again  in  the  1985  revision,  as  a  category 
2  species.  On  February  21, 1990  (55  FR 
6184],  the  plant  notice  was  again 
revised,  and  Dudleya  parva  and 
Pentachaeta  lyonii  were  included  as 
category  1  taxa,  while  Astragalus 
bmuntonii,  D.  cymosa  ssp.  marcescens, 
and  D.  verityi  were  included  as  category 
2  taxa.  Dudleya  cymosa  ssp.  ovatifolia 
did  not  appear  in  a  notice  of  review. 
Data  gathered  during  the  request  for 
information  period  were  sufficient  to 
determine  that  proposed  listing  was 
warranted.  The  proposed  rule 
constituted  the  first  Federal  action  on  D. 
cymosa  ssp.  ovatifolia. 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act,  as  amended  in  1982, 
requires  the  Secretary  to  make  findings 
on  certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  aU  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  Astragalus  brauntonii. 
Dudleya  abramsii  ssp.  parva  (as  D. 
parva),  D.  cymosa  ssp.  marcescens,  and 
Pentachaeta  lyonii  because  the  1975 
Smithsonian  report  was  accepted  as  a 
petition.  Annually  in  October  of  1983 
through  1991,  the  Service  found  that  the 
petitioned  listing  of  these  taxa  was 
warranted,  but  that  their  Usting  was 
precluded  by  other  higher  priority 
listing  actions.  The  publication  of  the 
proposed  rule  constituted  a  warranted 
finding  for  these  taxa,  as  well  as  for  D. 
verityi  and  D.  cymosa  ssp.  ovatifolia. 
On  November  30, 1992,  the  Service 
published  a  proposed  rule  in  the 
Fedend  Regicter  (57  FR  56541)  to  list 
Astragalus  brauntonii  and  Pentachaeta 
lyonii  as  endangered  and  Dudleya 
abramsii  ssp.  parva.  Dudleya  cymosa 
ssp.  marcescens,  Dudleya  cymosa  ssp. 


ovatifolia,  and  Dudleya  verityi  as 
threatened. 

The  processing  of  this  final  rule 
follows  the  Service's  listing  priority 
guidance  published  in  the  Fedovl 
Register  on  December  5, 1996  (61  FR 
64475).  The  guidance  clarifies  the  order 
in  which  the  Service  will  process 
rulemakings  following  two  related 
events:  (1)  the  lifting,  on  April  26, 1996, 
of  the  moratoriiun  on  final  listings 
imposed  on  April  10, 1995  (Public  Law 
104-6),  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on  April  26, 1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  This  final 
rule  falls  under  Tier  2.  At  tlHs  time  there 
are  no  pending  Tier  1  actions.  The 
Ventura  Field  Office  has  confirmed  that 
the  overall  status  of  the  taxa  in  this  final 
rule  has  not  improved  since  publication 
of  the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  November  30, 1992,  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  r\de.  A 
newspaper  notice  inviting  public 
comment  was  published  in  the  Los 
Angeles  Times  on  December  11, 1992. 
The  comment  period  closed  on  January 
29, 1993.  Appropriate  Federal  agencies. 
State  agencies,  local  governments, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment. 

the  Service  received  17  letters 
concerning  the  proposed  rule  during  the 
comment  period,  including  those  of  1 
Federal  agency,  1  State  agency,  and  15 
individuals  or  groups.  Twelve 
respondents  expressed  support  for  the 
hsting  proposal,  three  opposed  it,  and 
two  were  neutral.  Several  commenters 
provided%dditional  information;  this 
information  and  other  clarifications 
have  been  incorporated  into  the  final 
rule.  Opposing  and  technical  comments 
on  the  rule  have  been  organized  into 
specific  issues.  These  issues  and  the 
Service's  response  to  each  issue  are 
summarized  as  follows: 

Issue  1 

One  commenter,  citing  data  from  the 
Natural  Diversity  Data  Base  (NDDB), 


asserted  that  the  proposed  rule  did  not 
include  substantial  information  to 
justify  the  listing  of  Pentachaeta  lyonii. 

Response 

Under  section  4(b)(1)(A)  of  the  Act. 
the  Service  must  use  the  best  scientific 
and  commercial  information  available 
when  determining  whether  a  species  is 
endangered  or  threatened.  This  listing  is 
based  on  the  best  available  scientific 
and  commercial  information,  including 
literature  records.  Service  fieldwork, 
communication  with  field  biologists 
familiar  with  the  species  and  its  threats, 
local  lead  agencies,  landowners,  and 
NDDB  data.  Most  of  the  respondent's 
comments  referred  only  to  NDDB 
information.  The  Service  had  access  to 
the  data  used  to  enter  information  into 
NDDB  records  and  communicated  with 
the  field  biologists  who  suppfied  the 
data  to  the  NDDB.  The  Service  believes 
that  sufficient  evidence  of  threats  to 
Pentachaeta  lyonii  and  the  other  five 
taxa  is  presented  in  this  rule  to  warrant 
their  protection  under  the  Act.  (See 
"Summary  of  Factors  Affecting  the 
Species"  below.)  The  Service  maintains 
that  the  final  decision  to  list 
Pentachaeta  fyonii  is  based  on  the  best 
available  scientific  and  commercial 
information. 

Issue  2 

One  commenter  referred  to  the 
NDDB's  use  of  the  global  and  state 
ranking  system,  stating  that  Pentachaeta 
lyonii  was  incorrectly  ranked  and  is 
actually  not  rare  enough  to  be 
considered  endangered. 

Response 

The  Service  did  not  base  this  listing 
on  the  global  and  state  rarity  ranking 
systems  used  by  the  NDDB.  The 
evaluation  of  rarity  by  the  NDDB  for  the 
global  and  state  ranking  system  counts 
what  the  NDDB  ccmsiders  to  be  viable 
occurrences  of  species.  The  ranking 
system  contained  only  two  and  possibly 
four  occurrences  of  Pentachaeta  lyonii 
(Susan  Cochrane,  Division  Chief, 
NatimJ  Heritage  Division,  California 
Department  of  Fish  and  Game  (CDFG). 
in  litt.,  1993).  The  majority  of  these 
occiurences  are  actually  small, 
declining,  damaged,  and/or 
experiencing  a  high  level  of  threat  fit>m 
habitat  loss  and  therefore  are  not  viable 
in  the  view  of  the  Service. 

Issued 

One  commenter  suggested  that  the 
NDDB  data  for  Pentachaeta  lyonii 
illustrated  the  fact  that  there  are 
numerous  populations,  the  population  ' 
sizes  are  large,  and  the  status  of  the 
species  is  improving. 
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Response 

The  NDDB  often  includes  more  than 
one  occurrence  number  to  record  a 
biological  population.  A  single 
occurrence  may  encompass  multiple 
property  ownerships,  resulting  in 
several  records  of  occiurence  for  a 
single  population.  This  method  of 
recording  a  population  may  provide  an 
artificially  Wgh  record  for  the  number  of 
biological  popidations.  The  text  of  the 
rule  has  been  amended  to  define  the 
distribution  of  Pentachaeta  lyonii  as 
occiuring  in  five  population  units 
(landscape  imits  or  metapopulations), 
each  comprising  several  colonies.  The 
Service  acknowledges  that  new 
populations  have  been  discovered  in  the 
last  two  decades;  however,  the 
implication  that  the  species'  status  has 
improved  is  in  error.  The  commenter 
indicated  having  knowledge  of  four 
additionfd  occurrences;  however,  no 
information  was  submitted  to  the 
Service  to  substantiate  those  claims.  The 
majority  of  new  information  on  the 
distribution  of  P.  lyonii  is  a  resiilt  of 
early  compliance  surveys  for 
development  proposals.  The  subsequent 
project  redesigns  have  been  inadequate 
to  protect  the  habitat  for  this  species, 
and  mitigation  measiues  approved  by 
various  local  lead  agencies  have  proven 
inadequate  for  long-term  population 
viability  (C.  Wishner,  biologist,  Envicom 
Corp.,  pers.  comm.,  1994).  The  majority 
of  information  available  indicates  that 
populations  have  declined.  Disruptive 
events,  such  as  direct  loss  of  colonies  to 
development  and  secondary  impacts  of 
disturtMmce  including  displacement  by 
non-native  weeds,  have  also  resulted  in 
a  declining  population  trend.  It  is 
typical  for  an  annual  plant  species  to 
occur  locally  in  large  niunbers,  where 
hundreds  of  thousands  of  individuals 
constitute  viable  populations.  The  total 
aggregate  number  of  individuals  of  P. 
lyonii  is  less  than  50,000;  however,  the 
majority  of  the  occiurences  each  have 
less  than  1,000  individuals.  Extinction 
from  naturally  occurring  events  is 
possible  even  for  the  largest  known 
populations  of  P.  lyonii.  The  Service 
therefore  concludes  that  populations  are 
neither  lai^e  nor  numerous  and  that  the 
status  of  the  species  is  declining. 

Issue  4 

One  commenter  asserted  that  the 
distribution  of  Pentachaeta  lyonii  is 
extensive  and  may  still  include  the 
Palos  Verdes  Peninsula  and  Santa 
Catalina  Island. 

Response 

The  Service  does  not  beUeve  that  the 
distribution  of  this  species  is  extensive. 


Pentachaeta  lyonii  is  a  narrowly 
localized  endemic  with  a  highly 
fragmented  and  discontinuous 
distribution  in  the  Santa  Monica 
Mountains  and  the  western  Simi  Hills. 
The  Service  has  reviewed  the  records  of 
historical  distribution  for  the  Palos 
Verdes  Peninsula  and  Santa  Catalina 
Island.  The  Service  has  consxdted  field 
botanists  specifically  searching  for  P. 
lyonii  in  those  locations  and  determined 
that  the  species  has  been  extirpated 
from  those  localities  (CDFG  1989).  The 
vast  majority  of  habitat  in  the  region  of 
Palos  Verdes  has  been  developed,  and 
the  open  space  on  Santa  CataUna  Island 
has  been  severely  overgrazed  and 
altered  by  the  introduction  of  non- 
native  animals  and  plants. 

Issues 

One  commenter  questioned  the  need 
to  federally  list  Pentachaeta  lyonii, 
stating  that  the  CaUfomia  State 
Endangered  Species  Act  protects  the 
species. 

Response 

The  failure  of  existing  regulatory 
mechanisms,  including  the  CaUfomia 
Endangered  S{>ecies  Act,  to  adequately 
protect  the  plant  is  addressed  under 
Factor  D  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  (see 
below). 

Issues 

Two  commenters  expressed  opinions 
regarding  the  ecological  function  of  fire 
and  its  importance  to  the  integrity  of 
viable  habitat  for  Pentachaeta  lyonii  and 
Astragalus  bmuntonii.  One  commenter 
stated  that  prescribed  fire  is  not  and  will 
never  be  a  feasible  management  tool  in 
the  Santa  Monica  Mountains  due  to  the 
danger  to  personal  property.  One 
commenter  questioned  the  Service's 
statement  that  the  15  m  (50  ft)  buffer 
zone  for  rare  plant  reserves  cvurendy 
required  as  mitigation  for  impacts 
caused  by  development  is  inadequate 
and,  therefore,  that  proposed 
development  constitutes  a  threat. 

Response 

The  placement  of  development 
adjacent  to  fire-prone  habitats  will 
necessarily  require  fuels  modification. 
Although  the  development  might  not 
actually  remove  sensitive  plant  species 
diuing  construction,  a  15  m  (50  ft) 
buffer  falls  within  the  30  to  60  m  (100 
to  200  ft)  fuels  modification  zone.  The 
removal  of  vegetation  in  the  fuels 
modification  zone  adversely  changes  the 
basic  ecological  processes  that  are  part 
of  the  required  habitat  of  these  two 
species.  More  information  on  fire 
management  is  presented  under  Factor 


A  in  the  "Summary  of  Factors  Affecting 
the  Species"  section  (see  below). 
Prescribed  biuns  are  currently 
conducted  by  the  fire  departments  of 
Los  Angeles  and  Ventura  counties 
within  the  Santa  Monica  Moimtains  and 
the  Simi  Hills.  A  dual  purpose  plan 
designed  to  use  prescribed  fire  for  fuels 
reduction  and  Pentachaeta  lyonii 
habitat  management  by  establishing  a 
fire-safe  buffer  distance  could  reduce  or 
eliminate  the  local  threats  of  habitat 
modification  by  local  development. 

Issue  7 

Two  commenters  thought  that  hiunan- 
caused  disturbance  of  the  soil  in  the 
habitats  of  Astragalus  bmuntonii  and 
Pentachaeta  lyonii  was  not  a  threat  to 
viable  populations. 

Response 

Although  some  popidations  of 
Astragalus  bmuntonii  and  Pentachaeta 
lyonii  occur  within  anthropogenically 
disturbed  areas,  no  experimental  data 
exist  on  the  response  of  these  two 
species  to  soil  distiubance.  However, 
human-induced  disturbance  causes  the 
destruction  and  modification  of  the 
integrity  of  natural  habitats  and  in  the 
process  facilitates  the  establishment  of 
competitive  non-native  weeds. 
Pentachaeta  lyonii  populations  have 
apparently  been  lost  and  replaced  by  a 
dense  community  of  weeds  near  Stiint 
Ranch  and  along  upper  Westlake 
Boulevard. 

The  Service  sohdted  the  opinions  of 
several  appropriate  specialists  regarding 
pertinent  scientific  or  commercial  data 
and  assumptions  relating  \o  the 
taxonomy  and  biological  and  ecological 
information  for  these  six  taxa.  All 
responses  received  supported  the 
proposed  rule.  Additional  data  provided 
by  the  reviewers  have  been  incorporated 
into  this  final  rule. 

Summary  of  Factors  Affiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  Astragalus  bmuntonii  Parish 
(Braimton's  milk- vetch)  and 
Pentachaeta  lyonii  Gray  (Lyon's 
pentachaeta)  should  be  classified  as 
endangered  species  and  that  Dudleya 
cymosa  (Lem.)  Britt.  &  Rostssp. 
marcescens  Moran  (marcescent 
dudleya),  Dudleya  cymosa  (Lem.)  Britt. 
&  Rose  ssp.  ovatifolia  (Britt.)  Moran 
(Santa  Monica  Mountains  dudleya). 
Dudleya  abramsii  Rose  ssp.  parva  (Rose 
&  Davids)  Bartel  (Conejo  dudleya).  and 
Dudleya  verityi  Nakai  (Verity's  dudleya) 
should  be  classified  as  threatened 
species.  Procedures  found  at  section  4  of 
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the  Endangered  Species  Act  (16  U.S.C. 
1531)  and  regulations  (50  CFR  Part  424) 
promulgated  tn  implement  the  listing 
provisions  of  the  Act  were  followed.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  These  factors  and 
their  application  to  the  six  plant  taxa  in 
this  rule  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range   . 

Steep  terrain  typifies  the  habitat  of 
Astragalus  brauntonii  and,  until  the 
recent  increase  of  urban  sprawl,  it  has 
remained  relatively  secure.  Now  that  the 
majority  of  flat  lands  have  been 
developed,  several  populations 
occupying  rugged  terrain  have  been 
destroyed  by  urban  development. 
Within  the  last  15  years,  one  colony  has 
been  extirpated  (Moim>via)  and  two 
others  have  incurred  significant  losses 
related  to  development  (Santa  Ynez 
Canyon  and  Simi  Hills).  Another 
location  has  been  approved  for 
development  by  the  Qty  of  Anaheim 
(Coal  Canyon).  There  are  no  known 
populations  that  are  not  facing  primary 
or  secondary  threats  to  survival.  Only  a 
small  portion  of  the  Santa  Ynez  Canyon 
population  occurs  on  public  lands 
(DPR)  and  a  portion  of  the  population 
was  bulldozed  during  fire  suppression 
activities  in  1993. 

The  City  of  Anaheim  has  approved  a 
development  that  will  eliminate  50 
percent  of  the  population  of  Astragalus 
brauntonii  in  the  Santa  Ana  Mountains 
(C.  Sponger,  President,  Friends  of  the 
Tecate  Cypress,  in  litt.,  1993).  The 
County  of  Ventura  has  approved  a 
development,  with  mitigation  measiu-es, 
that  will  eliminate  a  portion  of  the 
habitat  for  A.  brauntonii  in  the  Simi 
Hills.  The  proposed  mitigation  efforts 
are  strictly  experimental,  consisting  of 
the  movement  of  limestone  soils  to  a 
rare  plant  reserve  with  no  limestone 
substrate.  The  reserve  may  not  be  large 
enough  or  far  enough  away  from 
development  to  allow  periodic  fires. 
Additionally,  there  is  no  contingency  in 
the  event  that  these  efforts  fail  to 
establish  a  long-term  viable  population 
of  A.  brauntordi.  A  previously  approved 
development  has  destroyed  most  habitat 
for  this  species  in  Santa  Ynez  Canyon 
(S.  Goode,  pers.  comm.,  1992).  All  of  the 
population  areas  (Simi  Hills,  Tppanga 
State  Park,  Monrovia,  and  the  Santa  Ana 
Mountains)  have  experienced  habitat 
destruction  and  the  remaining  habitat  is 
threatened  by  modification  of  natural 
ecological  processes. 

Pentachaeta  lyonii  continues  to  be 
negatively  impacted  by  urban 


development.  The  Lake  Eleanor  Hills 
Project  has  been  approved  by  the  Qty  of 
Westlake  Village  and  will  eliminate 
habitat  containing  several  thousand 
plants  Ooseph  Edminston,  Executive 
Director,  Santa  Monica  Mountains 
Conservancy,  in  litt.,  1991).  The  Lake 
Sherwood  Golf  Course  and  the  Ronald 
Reagan  Presidential  Library,  both 
recently  approved  and  developed,  have 
eliminated  significant  habitat  for 
Pentachaeta  lyonii.  Sites  that  have  been 
set  aside  as  ex  situ  mitigation  areas, 
with  seed  and  soil  transported  from 
Pentachaeta  lyonii  populations 
destroyed  in  grading  operations  for 
development,  have  failed  to  successfully 
estabUsh  viable  populations  (C.  Wishner 
and  J.  Rowland,  biologist,  pers.  comms.. 
1994).  The  establishment  of  an  in  situ 
management  area  was  required  as 
mitigation  for  the  removal  of  habitat  at 
Lake  Sherwood  Golf  Course  that 
supported  over  3,000  Pentachaeta  lyonii 
individuals  (C.  Wishner,  in  litt.,  1994). 
The  site  was  negatively  impacted  by 
changed  hydrology,  competition  with 
non-native  species,  loss  of  habitat  for 
potential  pollinators,  and  elimination  of 
natural  fire  cycles.  There  was  no  bufi'er 
zone  and  it  failed  to  maintain  a  self- 
perpetuating  population  of  P.  lyonii. 

Currently  only  a  15  m  (50  ft)  buffer  for 
avoidance  of  rare  plant  populations  is 
required  by  local  permitting  agencies 
(Ventura  County,  City  of  Thousand 
Oaks).  A  15  m  (50  ft)  buflfer  zone  falls 
within  the  30  to  60  m  (100  to  200  ft) 
fuels  modification  zone  required  in 
CaUfomia  and  is  usually  maintained  by 
disking  and  mowing.  This  practice 
modifies  or  destroys  the  habitat 
characteristics  essential  to  sustaining 
viable  populations  of  Pentachaeta 
lyonii.  Two  projects,  one  with  a  reported 
10,000  individuals,  have  been  designed 
with  Pentachaeta  lyonii  habitat 
designated  as  part  of  the  fuels 
modification  zone  (P.  Lindsey,  biologist, 
Impact  Sciences,  in  litt..  1994).  Attempts 
to  avoid  or  comp>ensate  for  impacts  have 
produced  conditions  that  are  not 
favorable  for  the  long-term  maintenance 
of  the  populations. 

Portions  of  populations  of  Dudleya 
cymosa  ssp.  ovatifolia  and  D.  abramsii 
ssp.  parva  have  been  extirpated  by 
development  in  the  cities  of  Agoura 
Hills,  Thousand  Oaks,  and  Westlake 
Village.  The  majority  of  their 
distribution  is  on  private  lands  located 
in  a  region  with  increasing  development 
pressiues.  At  least  75  projects  are 
proposed,  approved,  or  under 
construction  within  6.5  km  (4  mi)  of 
Dudleya  cymosa  ssp.  ovatifolia  habitat 
(County  of  Los  Angeles,  in  litt.,  1996). 
'Dudleya  abramsii  ssp.  parva  is  also 
affected  by  trampling  and  off-road 


vehicle  activities  on  public  and  private 
lands.  Weed  abatement  operations  along 
roadsides,  which  involve  scraping  with 
a  skiploader,  destroyed  several  hundred 
individuals  of  D.  cymosa  ssp.  ovatifolia 
and  have  continued  to  modify  its  habitat 
(T.  Thomas,  biologist,  pers.  obs.,  1991). 
Dudleya  verityi  siu^ves  on  cliff  habitats 
at  the  base  of  the  Conejo  Grade  on  land 
zoned  for  mineral  extraction  and  with 
existing  quarrying  operations.  The 
habitat  of  Dudleya  cymosa  ssp. 
marcescens  is  used  for  rock  climbing 
and  rappeling,  which  destroys  the  moss 
substrate  and  individual  dudleya  plants. 

B.  Overutilization  for  Commercial. 
Recreational,  Scientific,  or  Educational 
Purposes 

Some  plant  species  have  become 
vulnerable  to  collecting  by  curiosity 
seekera  as  a  result  of  increased  publicity 
following  publication  of  a  listing  rule. 
Overutilization  is  probably  not 
applicable  to  Astragalus  brauntonii  or 
Pentachaeta  lyonii.  However,  because  of 
the  large  stature  and  striking  appearance 
of  Astragalus  brauntonii,  it  may  be 
vulnerable  to  casual  collection, 
particularly  along  firebreaks  adjacent  to 
areas  used  for  recreational  activities. 
Virtually  all  members  of  the  genus 
Dudleya  have  been  subject  to  collection 
for  horticultural  purposes.  The  four 
Dudleya  taxa  in  this  rule  have  all  been 
collected  by  professional 
horticulturahsts  and  probably  by 
amateiu  collectors  and  gardeners  as 
well. 

C.  Disease  or  Predation 

Neither  disease  nor  predation  is 
known  to  be  a  factor  for  any  of  the  six 
plant  taxa  in  the  wild.  As  part  of  a 
program  to  mitigate  the  loss  of  a 
substantial  population  of  Pentachaeta 
lyonii,  plants  grown  from  seed  at 
Rancho  Santa  Ana  Botanic  Gardens 
were  severely  damaged  by  a  white  fly 
infestation  (Orlando  Mistretta,  Rancho 
Santa  Ana  Botanic  Garden,  pers.  comm., 
1992). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  California  Fish  and  Game 
Commission  has  Usted  Dudleya  cymosa 
ssp.  marcescens  as  rare  and  Pentachaeta 
lyonii  as  endangered  under  the  Native 
Plant  Protection  Act  (NPPA)  (Div.  2, 
chapter  1.5  sec.  1900  et  seq.  of  the  CDFG 
Code)  and  the  California  Endangered 
Species  Act  (CESA)  (Div.  3,  chapter  1.5 
sec.  2050  et  seq.).  Astragalus  brauntonii, 
Dudleya  abramsii  ssp.  parva,  Dudleya 
cymosa  ssp.  ovatifolia,  and  Dudleya 
verityi  are  included  on  List  IB  of  the 
California  Native  Plant  Society's 
Inventory  (Skinner  and  Pavlik  1994), 
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indicating  that,  in  accordance  with 
chapter  10  sec.  1901  of  the  CDFG  Code, 
they  are  eUgible  for  State  listing. 
Although  NPPA  and  CESA  both  prohibit 
the  "take"  of  State-listed  plants  (chapter 
10  sec.  1908  and  chapter  1.5  sec.  2080), 
these  existing  statutes  appear 
inadequate  to  protect  against  the  taking 
of  such  plants  via  habitat  modification 
or  land  use  change  by  the  landowner. 
After  the  CDFG  notifies  a  landowner 
that  a  State- listed  plant  grows  on  his  or 
her  property,  the  CDFG  Code  requires 
only  that  the  landowner  notify  the 
agency  "at  least  10  days  in  advance  of 
changing  the  land  use  to  allow  salvage 
of  such  plant"  (chapter  10  sec.  1913). 

Local  lead  agencies  empowered  to 
uphold  and  enforce  the  regulations  of 
the  California  Environmental  Quahty 
Act  (CEQA)  have  made  determinations 
that  have  or  will  negatively  impact 
Pentachaeta  lyonii.  Astragalus 
brauntonii,  Dudleya  abramsii  ssp.  parva 
and  Dudleya  cymosa  ssp-  ovatifolia. 
Mitigation  measiu«s  used  to  condition 
project  approvals  are  essentially 
experimental  and  fail  to  adequately 
guarantee  protection  of  sustainable 
populations.  Species  relocation  attempts 
have  failed  and  project  designs  have 
failed  to  provide  an  adequate  buffer 
zone  around  populations  to  permit  long- 
term  viability  at  those  locations  (Diane 
Hickson,  biologist,  CDFG,  in  Utt.,  1994). 
A  mitigation  measxue  approved  by 
Ventura  County  involves  establishing  a 
rare  plant  reserve  for  Astragalus 
brauntonii  on  non-occupied  habitat. 
Limestone  soils  will  be  scraped  from  the 
destroyed  site  and  placed  on  the 
reserve.  Because  the  small  reserve  is 
bordered  by  development,  it  is  unlikely 
that  prescribed  fire  will  be  used  as  a 
management  tool.  The  in  situ  preserve  is 
a  highly  altered  water  tank  site  that  has 
Uttle  nat\iral  habitat  (Rachael  Tiemey, 
biological  consultant,  in  Utt.,  1990).  It  is 
highly  doubtful  that  either  measure  will 
support  viable  populations  of   . 
Astingalus  brauntonii. 
■    Many  mitigation  attempts  do  not 
achieve  the  ^>al  of  securing  long-term 
protection  for  plants  (Howald  1993). 
Three  "protected"  sites  were  bulldozed 
since  the  publication  of  the  proposed 
rule — one  during  a  fire  suppression 
event  in  1993,  one  during  fuelbreak 
maintenance,  and  another  by 
earthmoving  operations  related  to  the 
expansion  of  the  Calleguas  Municipal 
Water  District  Facility. 

In  1991,  the  State  of  California 
established  the  Natural  Communities 
Conservation  Plan  Program  (NCCP), 
pursiiant  to  the  Natural  Community 
Conservation  Planning  Act.  The  purpose 
of  the  NCCP  program  is  to  provide  long- 
term,  regional  protection  of  natural 


vegetation  and  wildUfe  diversity,  while 
allowing  appropriate  and  compatible 
land  development  (CDFG  1992).  The 
Southern  California  Coastal  Sage  Scrub 
NCCP  Program  is  the  pilot  program,  and 
is  focused  on  the  coastal  sage  scrub 
plant  community,  although  other 
associated  vegetation  communities  are 
also  being  addressed  in  this  ecosystem- 
based  planning  approach.  Prepared 
under  conservation  planning  guidance 
for  the  Coastal  Sage  Scrub  NCCP 
Program,  the  Natiiral  Community 
Conservation  Plan/Habitat  Conservation 
Plan  was  developed  for  the  Central  and 
Coastal  Subregion  of  Orange  County, 
and  approved  by  the  Service  on  July  17, 
1996.  Two  of  the  six  taxa  in  this  rule 
occur  within  the  plaiming  area  for  the 
Central  and  Coastal  Subregional  Natural 
Community  Conservation  Plan/Habitat 
Conservation  Plan,  including  one 
population  of  Astragalus  brauntonii  and 
two  populations  of  Dudleya  cymosa  ssp. 
ovatifolia. 

Although  discussed  early  in  the 
planning  process  for  the  Central  and 
Coastal  Subregional  Natural  Conununity 
Conservation  Plan/Habitat  Conservation 
Plan,  Astragalus  brauntonii  is  not 
considered  a  "covered"  species  under 
the  plan,  because  sufficient  information 
regarding  the  most  appropriate 
protection  strategies  to  adequately 
conserve  the  species  was  not  available 
during  the  planning  process  (USFWS,  in 
Utt.,  1996).  Species  "covered"  under  the 
Central  and  Coastal  Subregional  Natural 
Commimity  Conservation  Plan/Habitat 
Conservation  Plan  have  been  treated  as 
if  they  were  listed  under  the  Act,  and 
their  conservation  and  management  is 
provided  for  in  the  plan.  The  two 
occurrences  of  A.  brauntonU  in  Orange 
Coimty  (Gypsiun  and  Coal  Canyons  in 
the  Santa  Ana  Moimtains)  are  within 
the  Central/Coastal  NCCP  Reserve 
System.  Potential  habitat  of  A. 
brauntonU  occurs  within  the  North 
Ranch  Policy  Plan  Area  in  the  Central 
and  Coastal  Subregion,  which  is  a 
specifically  designated  area  where 
conservation  planning  has  been  delayed 
due  to  the  lack  of  detailed  information 
on  the  life  history  of  the  species  in  this 
area.  The  Central  and  Coastal 
Subregional  Natural  Community 
Conservation  Plan/Habitat  Conservation 
Plan  contains  planning  policies 
intended  to  guide  future  conservation 
planning  in  this  area,  which  will  focus 
on  protecting  regional  biodiversity 
values  and  imique  and  sensitive 
resources  (USFWS.  in  Utt.,  1996). 
Therefore,  protection  and  management 
of  A.  brauntonii  via  future  preserves  and 
fire  management  could  occur  in  this 
area  of  the  subregion.  Even  if  this 


population  is  protected,  however,  the 
overall  status  of  the  species  remains 
threatened,  making  its  fisting 
appropriate. 

Dualeya  cymosa  ssp.  ovatifoUa  is  a 
covered  species  under  the  plan  and  the 
two  Orange  County  populations  are 
conserved.  Under  an  agreement  with  the 
participants,  CDFG,  and  the  Service, 
futiu«  potential  impacts  for  covered 
species  are  considered  adequately 
addressed  through  the  minimization 
and  mitigation  measures  specified  in  the 
Central/Coastal  NCCP,  including 
establishment  and  long-term 
management  of  a  preserve  system. 
Although  the  two  populations  in  Orange 
County  are  protected  from  threats 
(USFWS,  in  Utt.,  1996),  the  majority  of 
the  distribution  of  D.  cymosa  ssp. 
ovatifolia,  which  is  outside  Orange 
Coujity,  is  not  protected  and  the  overall 
status  of  the  subspecies  remains 
threatened. 

While  the  pubUc  agencies  that 
manage  lands  with  occurrences  of  these 
and  other  sensitive  plant  taxa  have  a 
mandate  to  protect  the  resoiuces,  ncHie 
of  those  agencies  has  specific 
management  plans  for  the  taxa  in  this 
rule.  Dual  mandates  for  recreation  and 
preservation  by  the  NPS  sometimes 
result  in  impacts  to  sensitive  resources. 
For  example,  in  the  Rocky  Oaks  unit  of 
the  Santa  Monica  Mountains  National 
Recreation  Area  (SMMNRA),  equestrian 
trail  use  has  eliminated  subpopulations 
of  Pentachaeta  lyonU.  No  monitoring  of 
rare  plants  is  being  conducted  by  the 
SMMNRA  (D.  Hickson,  in  Utt.,  1994). 
When  the  SMMNRA  was  authorized  by 
Congress  in  1978.  it  was  given  the 
authority  to  comment  on  projects  being 
proposed  within  the  "sphere  of 
influence"  of  the  SKfMNRA  planning 
area.  However,  such  comments  made  by 
the  SMMNRA  are  not  binding  upon  the 
project  proponent. 

Pubhc  agencies  reviewing  requests  for 
large  development  projects  are  required 
by  CEQA  to  conduct  surveys  of  the 
biological  resources  of  a  project  site. 
Sensitive  species  located  during  siuveys 
are  to  be  reported  to  the  NDDB,  which 
is  maintained  by  the  CDFG's  Natiwal 
Heritage  Division.  Occasionally  the 
project  proponent  considers  the 
information  proprietary  and  the 
consulting  biologists  may  not  report 
complete  information  to  the  NDDB 
(USFWS  1994).  This  has  the  potential  to 
further  aggravate  the  endangerment  of 
those  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  grasslands  of  California  have 
been  affected  by  grazing  for  200  years, 
resulting  in  a  type-conversion  from 
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native,  annual  and  petennial  grass  and 
herb  species  to  aggressive,  non-native 
annual  species. 

The  fire  management  policy  of  the  last 
200  years  has  been  one  of  fire  exclusion, 
which  has  disrupted  natiual  processes, 
causing  an  imbalance  in  ecosystem 
functioning  in  grasslands,  coastal  sage 
scrub,  chaparral,  and  oak  woodlands. 
Most  California  habitats  are  highly 
adapted  to  periodic  fires.  The  disruption 
of  ecological  processes  has  not  been 
uniform.  In  interior  blocks  of  large 
habitat,  the  reduction  of  fire  frequency 
(by  fire  suppression)  has  resulted  in  an 
accumulation  of  fuels  in  woody 
vegetation,  making  fire  intensity  and 
duration  more  severe.  In  contrast, 
wildlands  in  proximity  to  urban  areas 
have  been  subjected  to  increased  fire 
frequencies.  In  addition,  range 
management  practices  have  used  high 
fire  frequencies  to  change  the  vegetation 
type  from  shrub  to  grass  (Biswell  1989). 
Fire  frequencies  of  one  to  ten  years  can 
reduce  species  diversity  by  causing  the 
elimination  of  species  dependent  on 
longer  periods  of  time  between  fires  to 
re-establish  seed  banks. 

The  Nature  Conservancy  has 
established  a  preserve  to  protect  habitat 
for  Cupressus  forbesii  (Tecate  cypress) 
and  a  portion  of  the  local  Astragalus 
bmuntonii  population.  However,  the  fire 
management  required  for  the  protection 
of  the  approved  developments  ac^acent 
to  habitat  for  these  species  poses  a 
conflict.  Varied  and  controversial  fire 
management  poUdes  have  been 
implemented  in  southern  California, 
generally  without  any  clear 
understanding  of  their  long-term 
ecological  effects.  The  emphasis  on  fire 
suppression  during  the  last  century  has 
had  a  significant  effect  on  natiual  fire 
frequencies,  intensities  and  size.  Where 
fire  suppression  has  been  successful, 
there  is  a  resulting  fiiel  overloading  and 
when  an  ignition  event  takes  place,  the 
resulting  fires  are  usually  intense  and 
large.  Fire  frequencies  close  to  the 
urban/wildland  interface  are  often 
higher,  a  residt  of  increased  arson-   . 
caused  ignitions.  A  vegetation 
management  program  was  initiated  in 
1980  when  the  governor  of  California 
approved  Senate  Bill  1704,  entitled 
"Prescribed  Burning:  Brush-Covered 
Lands"  (Biswell  1989).  Current  fire 
management  prescriptions,  including 
wet  season  bums  and  crush  and  bum 
techniques,  are  questionable 
management  tools  for  maintenance  of 
sensitive  species  habiuts.  When  soil 
and  fuel  moistiu«  are  high,  biuning 
intensity  may  not  be  sufficient  to  induce 
germination;  conversely,  the  crush  and 
bum  technique  may  cause  increased 
intensity  and  destroy  species  in  the  seed 


bank  (White  1990).  The  use  of 
prescribed  fire  as  a  habitat  management 
tool  for  Astragalus  bmuntonii  and 
Pentachaeta  lyonii  will  be  difficult 
because  approved  development  is 
situated  extremely  close  to  "protected" 
populations  (C.  Wishner,  pers.  comm., 
1994).  Fire  suppression  activities  have 
resulted  in  the  extirpation  of  Astragalus 
bmuntonii  habitat  during  the  Old 
Topanga  fire  of  1993  (S.  Goode,  pers. 
comm.,  1994)  and  Pentachaeta  lyonii 
habitat  during  the  Greenmeadow  fire  of 
1993  (C.  Wishner,  pers.  comm.,  1994). 
Air  pollution  impacts  to  coastal  sage 
scrub  have  been  documented  in  the 
Santa  Monica  Moimtains  as  a  threat  to 
the  viability  and  functioning  of  the 
habitat  (O'Leary  1990).  Niebla 
ceruchoides,  a  small  cushion  lichen, 
apparentiy  functions  as  a  nursery  for 
seedling  establishment  of  Dudleya 
verityi.  The  population  of  Niebla  on 
Conejo  Mountain  is  the  largest  on  the 
mainland  (it  is  also  known  from  the 
Cahfomia  Channel  Islands). 
Occiurences  of  Niebla  in  coastal  sage 
scmb  habitats  of  coastal  southem 
California  are  being  reduced  by  habitat 
loss  and  air  pollution  (Riefiier  1992). 

At  least  two  populations  of 
Pentachaeta  lyonii  have  been  eliminated 
from  the  secondary  effects  of  gopher- 
tilling  of  the  soil,  which  facilitates  the 
growth  of  competitive  non-native 
weeds.  Stable  populations  of 
Pentachaeta  lyonii  occur  in  sites  that 
have  a  crusty  soil  surface  that  results  in 
lower  spatial  comptetition  from  non- 
native  annual  grasses.  When  the  crust  is- 
broken,  the  aggressive  non-native 
annual  weeds  have  displaced 
Pentachaeta  lyonii  (NDDB  1994). 

Human-caused  disturbances,  such  as 
roads,  trails,  and  minor  landform 
alterations,  have  functioned  to  provide 
a  zone  where  the  competition  from 
aggressive,  non-native  annual  weeds  is 
reduced,  thereby  allowing  Pentachaeta 
lyonii  to  grow.  This  artificial  habitat 
contains  a  zone  of  highly  compacted 
soils  devoid  of  vegetation  graduating  to 
a  zone  of  high  vegetative  cover.  Between 
the  zones  is  a  narrow  strip  of  habitat  of 
reduced  competition  v/hen  Pentachaeta 
lyonii  occasionally  occxirs.  It  is  not 
disturbance  that  is  required  for  viable 
Pentachaeta  lyonii  habitat,  rather  it  is 
the  reduced  competition  from  non- 
native  species  such  as  Avena  spp.  (wild 
oats),  Bmmus  spp.  (brome  grass),  and 
Centaurea  melitensis  (tocalote)  (CDFG 
1.989). 

Changes  in  the  intensity  of  . 
disturbance  have  eradicated  colonies  of 
Pentachaeta  lyonii  on  NPS  land.  A 
linear  habitat  alongside  a  trail  supported 
a  small  population  for  several  years: 
however,  a  significant  increase  in 


equestrian  use  changed  the  character  of 
the  minor  disturbance  that  foot  traffic 
generated.  The  soils  changed  in  textiue 
from  compacted  to  powder  and  the 
width  of  the  tread  increased, 
eliminating  the  narrow  band  of  habitat 
occupied  by  Pentachaeta  lyonii. 
Another  colony  on  the  same  parkland 
was  significantly  reduced  by 
recreational  trampling.  The  colony 
occiured  alongside  an  artificial  pond 
that  was  used  by  swimmers  and 
picnickers  who  spread  blankets  and 
towels  over  the  site.  That  colony  was 
fenced  in  1988  to  prevent  further 
impacts,  but  did  not  show  signs  of 
recovery  (CDFG  1989). 

Dudleya  cymosa  ssp.  marce^ens  is 
negatively  affected  at  four  sites  by 
recreational  activities,  primarily  rock 
climbing.  Plants  are  uprooted  and 
destroyed  by  rappeling  and  boulder 
climbing  activities.  In  addition,  fire  has 
been  observed  to  severely  reduce 
population  densities  and  destroy  the 
moss  substrate  that  Dudleya  cymosa  ssp. 
marcescens  requires  (M.  Dodero,  pers. 
comm.,  1992). 

By  virtue  of  the  limited  niunber  of 
individuals  and/or  range  of  the  existing 
populations,  at  least  three  [Astmgalus 
bmuntonii,  Dudleya  abramsii  asp. 
parva,  Dudleya  verityi)  of  the  taxa  in 
this  rule  are  threatened  with  extinction 
from  natiirally  occurring  events.  Genetic 
viability  is  reduced  in  small 
populations,  making  them  vulnerable  to 
extinction  by  a  single  human-caused  or 
natural  event.  The  potential  for 
extinction  owing  to  small  population 
size  or  a  highly  restricted  range  is 
exacerbated  by  natural  causes  such  as 
fire,  drought,  rock  slides,  or  disease. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  taxa  in  determining  to  make  this 
final  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Astmgalus 
bmuntonii  and  Pentachaeta  lyonii  as 
endangered,  and  Dudleya  cymosa  ssp. 
marcescens,  Dudleya  cymosa  ssp. 
ovatifolia,  Dudleya  abramsii  ssp.  parva, 
and  Dudleya  verityi  as  threatened.  The 
six  taxa  are  individually  threatened  by 
one  or  more  of  the  following — habitat 
alteration  and  destruction  resulting  from 
urban  development;  recreational 
activities;  alteration  of  natroral  fire 
cycles  within  the  coastal  sage  scrub, 
chaparral,  grassland,  and  odk  woodland 
communities;  displacement  by  non- 
native  weeds:  and  over-collection.  The 
limited  distribution  of  habitat  for  certain 
taxa  (e.g.,  Dudleya  verityi)  and  their 
small  population  size  (e.g.,  Astmgalus 
bmuntonii)  makes  them  particularly 
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vulnerable  to  extinction  from  naturally 
occurring  events. 

Because  Astragalus  brauntonii  and 
Pentachaeta  lyonii  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  meet  the 
definition  of  endangered  as  defined  in 
the  Act.  The  Service  has  determined 
that  threatened  status  rather  than 
endangered  status  is  appropriate  for 
Dudleya  abramsii  ssp.  parva,  D.  cymosa 
ssp.  marcescens,  D.  cymosa  ssp. 
ovatifolia,  and  D.  verityi  because  these 
taxa  are  restricted  to  habitats  that  are 
somewhat  less  vulnerable  to  the  threat 
of  development.  Certain  populations  of 
D.  cymosa  ssp.  marcescens  and  D. 
cymosa  ssp.  ovatifolia  occurring  on 
lands  owned  and  managed  by  the  DPR 
are  protected  from  the  destruction  of 
habitat  by  development.  However, 
habitat  degradation  due  to  recreational 
activities  such  as  rock  climbing 
continues.  Management  activities,  such 
as  the  establishment  of  a  regional  parks 
system  by  CX)SCA,  have  somewhat 
reduced  the  potential  for  habitat 
destruction  for  D.  abramsii  ssp.  parva. 
In  the  case  of  D.  verityi,  the  County  of 
Ventura  has  produced  a  study  to 
determine  the  most  feasible  portion(s)  of 
Conejo  Moimtain  for  acquisition  as 
permanent  open  space.  Despite  these 
management  activities,  occurrences  of 
these  four  taxa  receive  no  protection 
where  they  occur  on  private  lands  and 
efforts  to  seciue  additional  protection 
for  certain  sites  have  yet  to  be  achieved. 
These  four  taxa  appear  to  be  likely  to 
become  endangered  species  within  the 
foreseeable  futiue.  Critical  habitat  is  not 
being  proposed  for  these  taxa  for 
reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  final  rule. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiires  (I)  essential  to  the  conservation 
of  the  species  and  (U)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
the  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximiui  extent  prudent  and 


determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  would  not 
be  prudent  for  these  six  plant  taxa. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations 
exist— (1)  the  species  is  threatened  by 
taking  or  other  human  activity,  and 
identification  of  critical  habitat  c^  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

As  discussed  under  Factor  A  in  the 
"Sxunmary  of  Factors  Affecting  the 
Species"  section,  both  Astragalus 
brauntonii  and  Pentachaeta  lyonii  face 
numerous  anthropogenic  threats  and 
these  species  occiir  mostly  on  private 
land.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register  would  make  these 
plants  more  vulnerable  to  incidents  of 
vandalism  and,  therefore,  could 
contribute  to  the  decline  of  these 
species.  As  discussed  under  Factor  B,  A. 
brauntonii  and  the  four  Dudleya  taxa  are 
particularly  threatened  by 
overcollection,  an  activity  difficult  to 
regulate  and  enforce.  Taking  is  only 
regulated  by  the  Act  with  respect  to 
plants  in  cases  of  (1)  removal  and 
reduction  to  possession  of  federally 
listed  plants  from  lands  under  Federal 
jurisdiction,  or  their  maUdous  damage 
or  destruction  on  such  lands;  and  (2) 
removal,  cutting,  digging-up,  or 
damaging  or  destroying  in  knowing 
violation  of  any  State  law  or  regulation, 
including  State  criminal  trespass  law. 
Publication  of  critical  habitat 
descriptions  and  maps  would  make  A. 
bmuntonii  and  the  four  Dudleya  taxa 
more  vulnerable  to  overcollection  and 
taking. 

Eacn  of  the  taxa  in  this  rule  is  known 
to  occur,  at  least  in  part,  on  privately 
owned  lands.  Critical  habitat 
designation  provides  protection  only  on 
Federal  lands  or  on  private  lands  when 
there  is  Federal  involvement  through 
authorization  or  funding  of,  or 
participation  in,  a  project  or  activity. 
The  limited  number  of  populations  that 
occur  on  Federal  lands  are  managed  by 
the  NPS,  for  which  management  of 
Usted  species  is  a  high  priority.  All 
Federal  and  State  agencies  and  local 
planning  agencies  involved  have  been 
notified  of  the  location  and  importance 
of  protecting  the  habitat  of  these  plant 
taxa.  Protection  of  their  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Section  7(a)(2)  of  the  Act 


requires  Federal  agencies,  in 
consultation^with  the  Service,  to  ensure 
that  any  action  authorized,  funded,  or 
carried  out  by  such  agency,  does  not 
jeopardize  the  continued  existence  of  a 
federally  listed  species,  or  doe«  not 
destroy  or  adversely  modify  designated 
critical  habitat.  The  taxa  in  this  rule  are 
all  confined  to  small  geographic  ueas 
and  each  population  is  composed  of  so 
few  individuals  that  the  determinations 
for  jeopardy  and  adverse  modification 
would  be  similar.  Therefore,  designation 
of  critical  habitat  provides  no  additional 
benefit  beyond  those  that  these  taxa 
would  receive  by  virtue  of  their  Usting 
as  endangered  or  threatened  species  and 
likely  would  increase  the  degree  of 
threat  from  vandalism,  collecting,  or 
other  human  activities.  The  Service 
finds  that  designation  of  critical  habitat 
for  these  plants  is  not  prudent  at  this 
time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  states  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  certain  activities 
involving  hste»d  plants  are  discussed,  in 
part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  die  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Five  of  the  taxa,  Astrago/us 
brauntonii,  Dudleya  cymosa  ssp. 
marcescens,  D.  cyrnosa  ssp.  ovatifolia, 
D.  verityi,  and  Pentachaeta  lyonii,  occxxr 
within  the  ciurent  boundaries  of  the 
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SMMNRA.  Land  acquisition  activities 
fat  conservation  purposes  aie  possible 
within  the  SMMNRA  boundary  and 
could  include  unprotected  populations 
of  these  plant  taxa.  Activities  that  could 
potentially  affect  these  taxa  and  their 
habitats  on  NPS  lands  are  primarily 
recreational  activities  including  hiking, 
equestrian  use,  and  rock  climbing. 
Urban  development  projects  occiuring 
on  private  lands  may  need  permits  from 
Federal  agencies,  such  as  section  404 
permits  from  the  U.S.  Army  Corps  of 
En^eers. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  and  endangered  plants. 
All  prohibitions  of  section  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  for 
endangered  plants,  and  17.71  for 
threatened  plants,  apply.  These 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jiirisdiction  of 
the  United  States  to  import  or  export, 
transport  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  sell  or  offer  for  sale  in  interstate 
or  foreign  commerce,  or  remove  and 
reduce  the  species  to  possession  from 
areas  under  Federal  jurisdiction.  In 
addition,  for  plants  listed  as 
endangered,  ^e  Act  prohibits  the 
malicious  damage  or  destruction  on 
areas  under  Federal  jurisdiction  and  the 
removal,  cutting,  digging  up,  or 
damaging  or  destroying  of  such  plants 
in  knowing  violation  of  any  State  law  or 
regulation  including  State  criminal 
trespass  law.  Section  4(d)  of  the  Act 
allows  for  the  provision  of  such 
protection  to  threatened  species  through 
regulation.  This  protection  may  apply  to 
these  taxa  in  the  futxue  if  regulations  are 
promulgated.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  provisions  provided 
that  their  containers  are  marked  "Of 
Cultivated  Origin."  Certain  exceptions 
to  the  prohibitions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

It  is  the  policy  of  the  Service  to 
increase  public  understanding  of  the 
prohibited  acts  that  will  apply  under 
section  9  of  the  Act.  Four  of  the  taxa  in 
this  rule  [Astragalus  brauntonii, 
Dudleya  cymosa  ssp.  marcescens,  D. 
qmnosa  ssp.  ovatifolia,  and  Pentachaeta 
lyonii)  are  known  to  occxu-  on  lands 
under  Federal  jurisdiction.  Collection, 


Species 


damage,  or  destruction  of  these  taxa  is 
prohibited  without  a  Federal 
endangered  species  permit.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of 
CaUfomia  State  laws,  or  in  violation  of 
a  California  State  criminal  trespass  law. 

All  of  the  Dudleya  taxa  in  this  rule  are 
of  horticultural  interest;  however,  they 
are  not  currently  known  to  be  in 
commercial  trade.  Intrastate  conunerce 
(commerce  within  a  State)  is  not 
prohibited  under  the  Act.  However, 
interstate  and  foreign  commerce  (sale  or 
offering  for  sale  across  State  or 
international  boundaries)  requires  a 
Federal  endangered  species  permit. 
(Endangered  species  may  be  advertised 
for  sale  provided  the  advertisement 
contains  a  statement  that  no  sale  may  be 
consummated  until  a  permit  has  been 
obtained  from  the  Service). 

The  Act  and  50  CFR  17.62, 17.63,  and 
17.72  also  provide  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
endangered  or  threatened  species  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  are  also  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  purposes  of  the  Act.  It  is 
anticipated  that  few  trade  permits 
would  ever  be  sought  or  issued  because 
the  species  are  not  in  commercial 
cultivation  or  common  in  the  wild. 
Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  of  the  Act  should  be  directed 
to  the  Assistant  Field  Supervisor  of  the 
Service's  Ventura  Field  Office  (see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  regarding  listed 
species  and  inquiries  about  prohibitions 
and  regulations  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service. 
Ecological  Services,  Endangered  Species 
Permits,  911  NE  11th  Avenue,  Portland, 
Oregon  97232-4181  (telephone:  503/ 
231-6241;  facsimile:  503/231-6243). 

National  EnTironmental  Policy  Act 

The  Service  has  determined  that 
Environmental  Assessments  and 
Environmental  Impact  Statements,  as 
defined  under  the  authority  of  the 


National  Environmental  Policy  Act  of 
1969,  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Required  Determinations 

The  Service  has  examined  this 
regulation  imder  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Managment  and  Budget  under  Executive 
Order  12866. 
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A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Service's  Ventura  Field  Office  (see 
ADDRESSES  section). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  SO  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 

f  17.12    Endangered  and  threatened  plants. 


(h) 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


Wtwn 
listed 


Critical 
habitat 


Special 
oiles 


FLOWERING  PIAHTS 


Astrag^ua  brauptonu  ...    Braunton's  mifc-velch     U.SA  (CA) Pea  (Fabaceae) E 


606    NA 


NA 
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Species 


Scientific  name 


Common  name 


Historic  range 


Family 


Status 


When       Criticai        Special 
listed       habitat         rules 


Dudhya  abramsii  ssp.      Conejo  dudleya U.SA  (CA) Stonecrop                     T 

patva.  (Crassulaceae). 

DuOeya  cymosa  ssp.  Marcescent  dudleya  ...  U.SA  (CA) Stonecrop                     T 

nwcescens.  (Crassulaceae). 

DueMeya  cymosa  ssp.  Santa  Monica  Moun-  U.SA  (CA) _.  Stonecrop                     T 

ovatHolia.  tains  dudteya.  .  (Crassulaceae). 

•  •                            •                            •  •  . 

DuOeya  verityi Verity's  dudteya  U.S.A.  (CA) Stonecrop  T 

(Crassulaceae). 

•  •  ■  •                            •  • 
Pentachaeta  fyonu Lyon's  pentachaeta  ...    U.S.A.  (CA) Aster  (Asteraceae) E 


606    NA  NA 

606    NA  NA 

606    r4A  NA 


606    NA 


606    NA 


NA 


NA 


Dated:  December  26, 1996. 
Jay  L.  Gerst, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  97-2059  Filed  1-28-97;  8:45  am] 
BHJJNQ  CODE  431  e-66-P 


50  CFR  Part  17 
RIN10ia-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Tltreatened  Status  for  the  Northern 
Population  of  the  CoppertMlly  Water 
Snake 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUIMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  threatened 
species  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  copperbelly 
water  snake  [Nerodia  erythrogaster 
neglecta)  in  the  northern  portion  of  its 
range.  The  Service  also  determines  that 
the  copperbelly  water  snake  does  not 
vrarrant  listing  as  a  threatened  species 
in  the  southern  portion  of  its  range  and 
is  not  finalising  that  portion  of  the 
proposal.  This  snake  was  referred  to  as 
the  northern  copperbelly  water  snake  in 
several  previous  Federal  Register 
publications.  Historical  records  and 
recent  studies  indicate  that  this  animal 
has  declined  substantially,  especially  in 
the  northern  portion  of  its  range,  and 
now  persists  largely  in  isolated  pockets 
of  suitable  habitat.  Rangewide,  the 
snake  has  been  impacted  by  a  variety  of 
human-induced  causes,  including 
urban/suburban  encroachment,  coal 
mining,  and  wetland  drainage.  These 
impacts  continue  to  threaten  the  snake 
in  the  northern  portion  of  its  range  but 
are  being  substantially  reduced  in  the 


southern  portion  of  its  range  due  to 
modifications  in  siuface  coal  mining 
and  reclamation  practices. 
EFFECTIVE  DATE:  February  28, 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  dining  normal  business 
hours  at  the  Service's  Bloomington 
Field  Office.  620  South  Walker  Street, 
Bloomington,  Indiana  47403;  telephone 
812/334-4261. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hudak,  Field  Supervisor  (see 
ADDRESSES  section),  812/334-4261, 
extension  200. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  plain-belly  water  snake  [Nerodia 
erythrogaster)  was  formally  described  as 
a  species  in  1938  as  Natrix  erythrogaster 
(Clay  1938).  The  copperbelly  water 
snake,  Nerodia  erytiuvgaster  neglecta, 
was  recognized  as  a  distinct  subspecies 
in  1949  (Ck)nant  1949).  It  is  one  of  six 
recognized  subspecies  of  the  plain-belly 
water  snake  (McCranie  1990).  The  Act 
defines  "species"  to  include  "any 
subspecies  of  fish  or  wildlife  or  plants, 
and  any  distinct  population  segment  of 
any  species  of  vertebrate  fish  or  wildlife 
.  .  ."  (section  3(15)).  Thus,  although 
taxonomically  recognized  as  a 
subspecies,  N.  e.  neglecta  will  be 
referred  to  as  a  "species"  through  the 
remainder  of  this  rule.  This  legal,  as 
opposed  to  biological,  use  of  the  term 
"species"  shoiUd  not  be  imderstood  to 
mean  that  this  rule  covers  the  entire 
species  Nerodia  erythrogaster.  The  two 
decisions  announced  in  this  rule  apply 
only  to  the  subspecies  N.  e.  neglecta. 

Because  N.  e.  neglecta  was  not 
recognized  until  1949,  museum 
specimens  of  the  copperbelly  water 
snake  archived  before  that  time  were 
identified  oidy  as  the  plain-belly  water 


snake.  Correction  of  these  mislabelled 
specimens  is  difficult  due  to  the  rapid 
fading  of  colors  fit>m  preserved 
specimens.  Thus,  the  original  range  and 
distribution  of  the  copperbelly  water 
snake  is  not  precisely  known  due  to  this 
taxonomic  history  and  the  loss  of 
suitable  habitat  before  recognition  of  the 
copperbelly  water  snake  as  a  distinct 
subspecies  (Conant  1949, 1951, 1955; 
Minton  1972). 

The  key  field  identification  feature  of  • 
the  copperbelly  water  snake  is  its 
coloration.  The  snake  has  a  soUd  dark, 
usually  black,  back  with  a  bright  orange- 
red  underside  that  is  visible  from  a  side 
view.  The  head  and  eyes  of  the 
copperbelly  water  snake  are 
proportionally  larger  than  similar 
species  (Clay  1938;  Ck)nant  1938,  1951; 
Minton  1972).  The  copperbelly  water 
snake  is  most  often  confused  with  the 
yellowbelly  water  snake  (Nerodia 
erythrogaster  flavigaster],  an  adjacent 
subspecies  to  the  south  and  west  in 
Illinois  and  Kentucky.  The  most  obvious 
single  distinguishing  characteristic  is 
the  belly  color.  The  copperbelly  water 
snake  has  a  bright  oraixge-red  underside, 
whereas  the  yellowbelly  water  snake 
has  a  pale  yellow  belly.  In  addition,  it 
has  blotches  of  dark  pigment  extending 
onto  the  ventral  scales  that  meet  or 
nearly  meet  at  the  belly,  whereas  the 
yellowbelly  water  snake  has  dark 
pigment  encroaching  onto  only  the  edge 
of  the  ventral  scales  (Brandon  and 
Blanford  1995;  Minton  1972;  Conant 
1938, 1949). 

After  its  recognition  as  a  subspecies, 
the  known  historical  range  of  the 
copperbelly  water  snake  was  described 
by  Schmidt  (1953)  as  "south  central 
Michigan  and  northwestern  Ohio, 
southwestward  through  Indiana  to 
extreme  southeastern  Illinois  and 
adjacent  Kentucky."  A  notable  feature  of 
the  documented  historical  range  is  the 
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large  gap  in  location  records  between 
the  southern  and  the  northern 
population  segments.  The  most  widely 
accepted  theory  suggests  that  the 
northern  segment  is  a  relict  of  the  more 
extensive  southern  population  (Conant 
1938. 1951;  Adler  1963).  Today,  the 
distribution  of  the  copperbelly  water 
snake  is  clesuly  divided  into  a  southern 
segment  in  southeastern  Illinois, 
western  Kentucky,  and  southern 
Indiana;  and  an  isolated  northern 
segment  in  northern  Indiana,  southern 
Michigan,  and  northwestern  Ohio. 

Currently,  within  the  southern 
population  segment  there  are  five  local 
clusters  known  in  Illinois,  18  in 
Kentucky,  and  13  in  southern  Indiana. 
The  northern  population  segment 
consists  of  eight  local  clusters  that  are 
known  to  have  had  the  species  present 
in  the  last  ten  years;  copperbelly  water 
snakes  were  found  at  five  of  these 
northern  sites  during  1996  surveys. 
Local  clusters  consist  of  snakes  within 
connected,  or  nearly  connected,  habitat 
units  and  which  are  able  to  interbreed 
because  of  this  proximity.  Thus,  local 
clusters  may  include  several  "sites"  or 
"occurrences"  as  these  terms  are 
commonly  used  in  databases 
maintained  by  states  or  private 
conservation  organizations. 

It  is  believed,  based  on  drainage 
patterns  and  post- 1949  records  of 
copperbelly  water  snakes,  that  its  former 
range  was  nearly  continuous  over  the 
three  southern  states.  Only  remnants  of 
that  original  distribution  are  still 
evident,  however;  coal  mining,  drainage 
and  damming  of  wetlands, 
channelization,  damming  and  diversion 
of  streams  and  rivers,  and  residential 
and  commercial  development  of  its 
habitat  have  disrupted  and  fragmented 
the  distribution  of  the  copperbelly  water 
snake.  Many  once-connected  local 
clusters  are  now  isolated. 

In  Illinois,  the  copperbelly  water 
snake  distribution  is  believed  to  once 
have  been  continuous  through  southern 
Illinois;  however,  due  to  continued 
hd>itat  loss  and  fragmentation,  only  five 
small,  isolated  local  clusters  remain 
today  (Brandon  pars.  comm.  1994). 

Kentucky,  historically  and  presently, 
is  considered  to  have  the  largest  number 
of  copperbelly  water  snakes  rangewide. 
It  is  believed  the  species  was  once 
abundant  and  continuous  throughout 
the  western  Kentucky  coal  field.  The 
once-continuous  range  of  the 
copperbelly  water  snake  is  now 
restricted  to  18  isolated  local  clusters. 
Similarly,  in  southern  Indiana,  the 
distribution  of  the  species  has  been 
framiented  into  13  discrete  populations. 
The  northern  population  segment  has 
experienced  extensive  habitat  loss;  and 


the  impacts  bom  habitat  fiagmentation 
and  degradation  on  this  smaller 
population  are  very  pronounced. 
Consequently,  the  northern  population 
segment  has  been  relegated  to  a  few 
small,  scattered  and  isolated  local 
clusters  in  southern  Michigan, 
northeastern  Indiana,  and  northwestern 
Ohio.  Under  current  conditions  and 
trends,  extirpation  of  the  northern 
population  is  expected  to  occur  within 
the  next  few  decades  (Kingsbury  pers. 
conun.  1994  and  1996). 

Copperbelly  water  snakes  migrate 
seasonally  throughout  their  habitat, 
which  consists  of  bottomland  forests 
and  shrub  swamps.  Although  the 
species  is  a  "water"  snake,  much  of  its 
time  is  spent  away  from  water  in  the 
terrestrial,  forested  part  of  its  habitat 
(Kingsbury  pers.  comm.  1994). 
CopperbeUy  water  snakes  emerge  from 
their  hibernation  sites  in  early  spring 
and  migrate  through  wooded  or 
vegetated  corridors  to  wetland  areas. 
They  can  often  be  seen  basking, 
breeding,  and  foraging  near  shallow 
wetland  edges  in  woodlands.  When  the 
woodland  swamps  begin  to  dry  in  late 
spring  or  in  early  June,  the  snakes  again 
disperse  and  move  through  wooded  or 
vegetated  corridors  to  their  summer 
habitat  areas.  Summer  activities  usually 
center  around  forest  and  forest  edges 
(Conant  1951,  Kingsbury  pers.  comm. 
1994).  For  this  reason,  upland  habitat  is 
essential  for  the  snake's  summer 
foraging  activities. 

By  late  fall,  copi>erbelly  water  snakes 
seek  out  hibernation  sites.  It  is  believed 
that  copperbelly  water  snakes  use 
hibernation  sites  that  are  at  elevations 
higher  than  the  floodstage  line  and 
ponding  areas  (Sellers  1991).  Kingsbury 
(pers.  comm.  1996),  based  on  results  of 
radio-telemetry  studies,  reported  that 
copperbelly  water  snakes  do  utilize 
bottomland  hibernation  sites. 
Bottomland  hibernation  sites  have  been 
identified  as  felled  tree-root  networks 
(Lodato  1985),  crayfish  burrows 
(Kingsbury  pers.  comm.  1994),  dense 
brush  piles,  fieldstone  piles,  and 
.  perhaps  beaver  and  muskrat  lodges 
(Sellers  1991).  These  studies  indicate 
that  upland  hibernation  sites  are 
essential  to  the  long-term  survival  of 
viable  populations  of  the  snake.  A  mid- 
winter flood,  coupled  with  fi^ezing 
temperatures,  could  be  lethal  to  snakes 
and  could  decimate  the  local 
copperbelly  water  snake  population  if 
floodplain  and  riverbank  areas  are  the 
onlv  hibernation  sites  available. 

Tnis  species  is  known  to  form  small 
groups  in  the  spring  and  fall.  Groups  of 
snakes  have  been  (^served  swimming, 
feeding,  courting,  and  resting  together 
(Conant  1938;  Martin  1982.  in  Sellers 


1991).  Comtship  and  mating  occiu^  in 
April,  May,  and  June.  Copperbelly  water 
snakes  have  a  longer  gestation  period 
than  other  water  snakes  sharing  their 
range,  and  their  average  litter  size  (18) 
is  also  smaller  (Schmidt  and  Davis 
1941).  Young  snakes  are  bom  in  the  fall 
near,  or  in,  the  hibemaculum  and  may 
not  become  active  imtil  the  following 
spring. 

Distinct  Population  Segments 

The  range  of  the  copperbelly  water 
snake  contains  a  geographical  barrier 
between  the  local  clusters  in  Michigan, 
Ohio,  and  northeastern  Indiana,  and  the 
rest  of  the  local  clusters  in  southern 
Indiana,  Kentucky,  and  Illinois.  This 
gap  is  apparent  fit)m  historical  and 
recent  known  locations  for  the  snake 
(Adler  1963,  Conant  and  Collins  1991, 
Sellers  1991).  This  hiatus  between  the 
northern  and  southern  populations 
currenUy  is  approximately  180  miles 
wide.  Within  the  gap  those  areas  of 
habitat  that  are  potentially  suitable  for 
copperbelly  water  snakes  are  small  and 
isolated,  making  copperbelly  water 
snake  movement  though  this  gap 
extremely  imlikely. 

These  populations  qualify  as  distinct 
under  the  Service's  Policy  Regarding  the 
Recognition  of  Distinct  Vertebrate 
PopiUation  Segments  Under  the  Act, 
published  in  the  Federal  Register  on 
February  7, 1996  (61  FR  4722-4725). 
The  Policy  identifies  three  criteria  that 
must  be  satisfied  in  order  to  Ust  a 
distinct  population  segment  of  a  species 
or  subspecies  as  threatened  or 
endangered — discreteness,  significance, 
and  conservation  status. 

The  wide  geographic  gap  in  suitable 
and  inter-connected  habitat  between  the 
northern  and  southern  Indiana  local 
clusters  clearly  identifies  these  as 
discrete  and  isolated  population 
segments.  The  loss  of  the  peripheral, 
isolated,  northern  population  is 
considered  significant  as  characterized 
under  the  policy,  as  it  would  result  in. 
a  significant  reduction  in  the  range  of 
the  taxon. 

The  existence  of  two  distinct 
population  segments  for  the  copperbelly 
water  snake  enables  the  Service  to  ti^at 
each  as  a  species  and  to  make  separate 
determinations  for  each  of  them. 
Therefore,  the  Service  is  adopting  the 
following  designations  of  the  two 
population  segments,  and  these  terms 
will  be  used  in  the  remainder  of  this 
rule. 

Northern  Population  Segment — 
Michigan.  Ohio,  and  Indiana  north  of  40 
degrees  north  latitude  (approximately 
Indianapolis,  IN). 
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Southern  Population  Segment- 
Illinois,  Kentucky,  and  Indiana  south  of 
40  degrees  north  latitude. 

Final  Detennination  on  Northern 
Population  Segment 

As  discussed  below  in  the  Summary 
of  Factors  Affecting  the  Species  section, 
the  threats  affecting  the  northern 
popidation  segment  arise  from  several 
sources  that  are  not  addressed  in  the 
Conservation  Agreements.  Because 
these  threats  continue  to  affect  the 
northern  population  segment  the 
Service  has  determined  that  the 
northern  population  segment  of  the 
copperbelly  water  snake  warrants  Usting 
as  a  threatened  species. 

Final  Determination  on  Southern 
Population  Segment 

Since  the  1993  proposal  for  the 
threatened  Usting  of  the  copperbelly 
water  snake  there  have  been  several 
parallel  efforts  to  develop  formal 
methods  to  reduce  threats  to  the  species 
and  its  habitat.  In  recent  months  these 
efforts  have  coalesced  into  two 
Conservation  Agreements,  with  the 
Service  being  a  signatory  to  both.  One 
Agreement  deals  specifically  with  the 
effects  of  coal  mining  in  Indiana.  Tlie 
second  Agreement  covers  the  impacts  of 
coal  mining  in  Kentucky  and  Illinois 
and  also  institutes  other  conservation 
measures  in  all  three  states. 

The  Conservation  Agreements  will 
promote  the  conservation  of  the 
copperbelly  water  snake  and  its  habitat 
during  surface  coal  mining  in  Indiana 
by  delineating  approximately  10,400 
acres  of  high  quality  copperbelly  water 
snake  habitat  as  core  habitat  areas  that 
will  not  be  affected  by  surface  coal 
mining.  Fxirthermore,  the  Agreements 
require  the  maintenance  of  habitat 
corridors  connecting  all  other 
copperbelly  water  snake  habitats, 
restrict  the  mining  of  large  habitat 
fragments  that  are  outside  of  the  core 
areas  to  practices  that  will  ensiue  the 
survival  of  existing  copperbelly  water 
snake  local  clusters,  and  ensure  that  all 
snake  habitat  that  is  mined  will  be 
reclaimed  in  such  a  way  as  to  increase 
both  the  quantity  and  quahty  of  snake 
habitat. 

In  Kentucky  the  Conservation 
Agreements  provide  that  a  maximum  of 
four  percent  of  the  approximately 
112,400  acres  of  known  copperbelly 
water  snake  habitat  can  be  (hsturbed  by 
siuface  coal  mining  activities.  All 
copperbelly  water  snake  habitat  has 
been  divided  into  management  units  of 
which  no  one  imit  may  have  more  than 
ten  percent  of  its  area  disturbed  by 
mining  activities,  and  all  copperbelly 
water  snake  habitat  that  is  mined  will  be 


reclaimed  in  such  a  way  as  to  increase 
both  the  quantity  and  quaUty  of  snake 
habitat. 

Similarly,  in  Illinois,  the  Agreements 
require  that  all  copperbelly  water  snake 
habitat  that  is  mined  will  be  reclaimed 
in  such  a  way  as  to  increase  both  the 
quantiW  and  quality  of  snake  habitat. 

The  Conservation  Agreements  also 
ensiu-e  that  in  all  three  states  within  the 
southern  population  segment  the  state 
natural  resource  departments  will 
emphasize  land  acquisition, 
management,  and  law  enforcement  to 
manage  and  conserve  the  copperbelly 
water  snake  as  if  it  were  a  federally 
Usted  species.  In  Illinois  and  Kentucky, 
where  the  snake  is  not  listed  as 
threatened  or  endangered  by  the  states, 
there  will  be  special  regulations  written 
to  provide  the  species  with  protection 
from  take.  In  addition,  the  Office  of 
Siuiace  Mining  Reclamation  and 
Enforcement  will  prioritize  their  Clean 
Stream  initiative  program  to  aid 
protection  and  enhancement  of 
copperbelly  water  snake  habitats.  The 
Farm  Bureau's  role  will  be  to  publicize 
the  conservation  needs  of  the  snake  to 
its  members. 

These  provisions  of  the  Conservation 
Agreements  significantly  reduce  the 
threats  from  surface  coal  mining  at  all 
known  copperbelly  water  snake  local 
clusters  in  the  southern  population 
segment.  Because  habitat  destruction 
and  degradation  resulting  from  surface 
coal  mining  was  the  predominant  recent 
threat  to  the  southern  population 
segment,  the  Service  has  determined 
that  the  southern  papulation  segment 
does  not  warrant  listing  as  a  threatened 
species  at  this  time. 

Previous  Federal  Action 

The  copperbelly  water  snake  was 
recognized  as  a  category  2  species  in  the 
Service's  E)ecember  30, 1982,  (47  FR 
58454);  January  6, 1989.  (54  FR  554); 
and  November  21, 1991,  (56  FR  58804) 
Animal  Notices  of  Review.  On 
NovMnber  12, 1991,  the  Service 
reassigned  this  species  to  category  1.  On 
August  18, 1993,  the  Service  pubUshed 
the  proposed  rule  to  Ust  the  copperbelly 
water  snake  as  threatened  (58  FR 
43860).  The  Service  extended  the  public 
comment  period  on  October  12, 1993, 
(58  FR  52740)  for  30  days.  The  public 
comment  period  was  re-opened  on 
March  22, 1994,  for  an  additional  30 
days  (59  FR  13472)  to  hold  a  public 
hearing  on  April  5, 1994.  On  July  11, 
1994,  tiie  Service  published  a  Notice  in 
the  Federal  Register  (59  FR  35307) 
indicating  that  the  deadline  for  the  final 
Usting  determination  had  been  extended 
six  months  (until  February  18, 1995) 
while  re-opening  the  public  comment 


period  until  November  1, 1994.  As  a 
result  of  significant  new  data  received 
during,  and  immediately  foUowing,  the 
pubUc  comment  period,  on  December 
15. 1994,  (59  FR  64647)  the  Service  re- 
opened the  pubUc  comment  for  30  days, 
and  annoimced  the  availabiUty  of  the 
new  data. 

The  Service  was  prohibited  from 
making  final  determinations  on  listing 
proposals  during  a  congressionaUy- 
imposed  moratorium  that  began  on 
April  10, 1995  (PubUc  Law  104-06).  To 
ensiue  that  the  Service  could  continue 
to  receive  and  review  relevant  data  and 
continue  discussions  with  interested 
parties,  the  comment  period  was 
reopened  on  August  15. 1995.  (60  FR 
42140)  and  closed  at  the  end  of  the 
fiscal  year  on  September  30, 1995. 
During  the  first  half  of  fiscal  year  1996 
the  moratorium  and  a  lack  of 
appropriated  funds  prevented  the 
Service  from  taking  any  actions  related 
to  Usting  species.  Subsequent  to  the 
ending  of  the  moratorium  and 
restoration  of  funding  for  Usting 
activities,  the  comment  period  was  re- 
opened on  July  16, 1996.  (61  FR  37034) 
to  receive  data  that  might  have  become 
available  diuing  the  moratorium  and 
Usting  program  shut-down.  That 
comment  period  was  extended  another 
60  days  on  September  17, 1996,  (61  FR 
48876) 'in  order  to  receive  a  report  on 
the  northern  population  segment.  The 
comment  period  ended  on  November 
15, 1996. 

The  processing  of  this  final  rule 
conforms  with  the  Service's  final  Usting 
priority  gviidance  pubUshed  in  the 
Federal  Register  on  December  5, 1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  during  fiscal  year 
1997.  The  guidance  caUs  for  giving 
highest  priority  to  handling  emergency 
situations  (Tier  1)  and  second  hi^est 
priority  (Tier  2)  to  resolving  the  listing 
status  of  the  outstanding  proposed 
listings.  This  final  rule  falls  under  Tier 
2.  At  this  time,  there  are  no  pending 
Tier  1  actions. 

Summary  of  Comments  and 
Recommendations 

In  the  August  18, 1993.  proposed  rule 
and  subsequent  notices  reopening  the 
comment  period,  all  interested  parties 
were  requested  to  submit  factual  reports 
or  information  that  might  contribute  to 
the  development  of  a  &ial  rule. 
Appropriate  Federal  and  state  agencies, 
county  governments,  scientific 
organizations,  and  other  interested 
parties  were  contacted  and  requested  to 
comment.  Newspaper  notices  were 
published  in  newspapers  across  the 
range  of  the  species  inviting  pubUc 
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comment.  A  public  hearing  was 
requested  by  Mr.  James  Baker,  of  the 
Western  Kentucky  Coal  Association, 
and  Ms.  Bertha  Daubendiek,  of  the 
Michigan  Nature  Association.  The 
public  hearing  was  held  in  Indianapolis 
IN,  on  April  5, 1994.  Twenty-six  people 
attended  the  hearing.  One-hundred 
forty-two  comments  were  received 
during  the  comment  periods  and  at  the 
public  hearing  and  are  discussed  below; 
some  parties  provided  more  than  one 
comment. 

On  July  11, 1994.  the  Service 
published  a  notice  (59  FR  35307) 
extending  the  one-year  listing  decision 
deadline  until  February  18. 1995. 
Comments  had  been  submitted  on  the 
proposed  rule  indicating  that  there  were 
scientific  disagreements  concerning  the 
locatiqn  of.  and  significance  of, 
intergradation  in  Illinois  and  KeUtucky. 
When  such  a  scientific  disagreement 
exists,  the  one-year  period  within  which 
the  Service  must  ordinarily  take  final 
action  on  a  proposal  to  list  a  species 
may  be  extended  for  not  more  than  six 
months  in  accordance  with  section 
4(b)(5)(B)(I)  of  the  Act.  During  the  six- 
month  extension  the  Service  funded 
additional  studies  in  Illinois  and 
Kentucky.  The  reports  of  these  studies, 
as  well  as  information  from  a  third 
study  funded  by  the  Indiana  Department 
of  Natural  Resources,  were  publicized 
and  made  available  for  review  by  the 
public. 

The  Service  received  comments  from 
one-hundred  forty-two  individuals  and 
organizations.  Forty-eight  commentors 
supported  the  proposal.  Thirty-three 
parties  provided  suggestions  and/or 
information  but  did  not  indicate  either 
support  of,  or  opposition  to,  the 
proposal.  Sixty-one  commentors 
expressed  opposition  to  the  proposal. 
Many  provided  data  further 
substantiating  or  clarifying  the  threats  to 
the  species.  During  the  most  recent 
public  comment  period  two  draft 
Conservation  Agreements  were 
submitted  which  are  intended  to 
significantly  reduce  the  threats  from 
siuface  coal  mining.  This  new 
information  on  the  reduction  in  threats 
has  been  incorporated  into  the  final  rule 
where  appropriate  (see  Summary  of 
Factors  Affecting  the  Species,  below). 

Written  comments  and  oral 
statements  presented  at  the  public 
hearings  and/or  received  during  the 
comment  periods  are  addressed  in  the 
following  section.  Comments  of  a 
similar  nature  are  grouped  together. 
Comments  received  on  the  southern 
population  segment  that  is  not  being 
listed  are  also  addressed  below. 

Issue  1:  The  morphological  and 
genetic  research  conducted  in  Illinois  is 


insufficient  to  distinguish  between  N.  e 
neglecta,  N.  e.  flavigaster,  and  their 
intergrades. 

Service  Response:  Although  the 
results  of  the  genetic  analysis  did  not 
prove  to  be  a  reliable  method  for 
distinguishing  neglecta  from  the 
intergrades,  the  morphological  analysis 
was  able  to  successfully  identify  the 
subspecies  for  95  percent  of  the  snakes 
examined.  The  Service  believes  that,  for 
the  purposes  of  delineating  the 
boundary  of  an  intergrade  zone  in 
southern  Illinois,  the  high  degree  of 
reliability  of  morphological 
distinctiveness  is  sufficient  to 
distinguish  between  the  two  subspecies. 
However,  because  there  is  no  intergrade 
zone  within,  or  near,  the  northern 
population  segment,  identifying 
intergrades  from  copperbelly  water 
snakes  is  not  a  concern  with  this  final 
determination. 

Issue  2:  Critical  habitat  should  be 
designated. 

Service  Response:  Section  4  of  the  Act 
requires  designation  of  critical  habitat 
conciurent  with  listing,  to  the  maximum 
extent  prudent  and  determinable  (also 
see  50  CFR  424.12).  The  Service  finds 
that  designation  of  critical  habitat  is  not 
prudent  for  this  species.  This  finding  is 
based  on  the  conclusion  that  such  a 
designation  would  not  be  beneficial  to 
the  species.  As  discussed  imder  Factor 
B  in  the  Summary  of  Factors  Affecting 
the  species,  and  in  the  Critical  Habitat 
section,  the  copperbelly  water  snake 
would  become  vuhierable  to  collectors 
and  vandals  who  would  be  readily  able 
to  locate  the  known  populations  by  the 
publication  of  critical  habitat  maps  and 
other  specific  location  information. 
Furthermore,  the  Service  does  not 
believe  critical  habitat  will  provide  any 
additional  benefit  beyond  that  already 
provided  under  section  7  of  the  Act. 

Issue  3:  Economic,  recreational,  and 
other  impacts  should  be  considered 
when  listing  a  species. 

Service  Response:  Section  4  of  the  Act 
requires  the  Service  to  consider  only 
biological  and  commercial  trade 
information  in  determining  whether  to 
list  a  species.  The  Service  recognizes  the 
potential  for  adverse  economic  impacts 
stemming  from  this  listing,  and  will 
work  closely  writh  mining,  development, 
agricidtural.  and  other  interests 
throughout  the  range  of  the  copperbelly 
water  snake  to  accommodate  economic 
and  recreational  activities  to  the  extent 
possible  while  ensuring  the  continued 
survival  and  recovery  of  the  snake. 

Issue  4:  Exemptions  from  the  taking 
prohibitions  for  normal  or  routine 
farming  activities  should  be  provided. 

Service  Response:  As  of  October  1. 
1994,  the  Service  must  identify,  to  the 


extent  possible,  specific  activities  that 
will  and  will  not  likely  result  in 
violation  of  section  9  of  the  Act.  The 
Service  believes  that  agricultural 
activities  on  lands  considered  to  be 
unsuitable  habitat  for  the  copperbelly 
water  snake,  but  which  are  adjacent  to 
copperbelly  water  snake  habitat,  are 
unlikely  to  result  in  a  take  pursuant  to 
section  9  of  the  Act.  Refer  to  additional 
discussion  on  actions  that  may  or  may 
not  constitute  take  imder  Available 
Conservation  Measures. 

Issue  5:  Several  commentors  stated 
that  the  status  information  for  Kentucky 
is  incomplete  and  inaccurate,  therefore, 
the  proposal  should  be  delayed  until 
further  studies  can  be  completed  in 
Kentucky. 

Service  Response:  The  Service  agrees 
that  total  population  estimates  are 
lacking  for  this  species;  however,  the 
Service  considered  several  additional 
factors  that  are  also  important  in 
developing  a  biologically  accurate 
species  status  assessment.  Gross 
population  estimates  are  particularly 
important  for  species  for  which  distinct 
local  populations  are  not  readily 
identified.  However,  the  biological 
seciuity  of  many  declining  species  is 
more  a  function  of  the  number-  of 
healthy  local  populations  than  the  total 
number  of  individuals  in  the  wild. 
Therefore,  although  quantitative 
siuveying  has  not  been  completed 
throughout  the  range  of  the  snake, 
pertinent  and  significant  information 
regarding  the  other  aspects  of  the 
snake's  status  is  knovm.  The  Service 
believes  precise  population  estimates 
are  not  necessary  to  recognize  overall 
declining  trends  of  the  snake.  The 
trends  and  the  overall  health  of 
copperbelly  water  snake  local  clusters 
throughout  its  historical  and  current 
distribution  are  a  more  accurate 
reflection  of  the  snake's  status  than  are 
rough  estimates  of  the  niunber  of  snakes 
at  a  given  time.  In  addition  to  the  gross 
population  estimates  and  the  number  of 
populations,  the  Service  also  considers 
factors  such  as  the  size  of  existing 
populations,  historical  and  current  rates 
of  decline,  current  recruitment  rates, 
distribution  and  proximity  of 
populations,  quantity  and  quality  of 
available  habitat,  genetic  diversity,  and 
imminent  and  potential  threats  to  the 
species  and  its  habitat.  - 

Issue  6:  One  commentor  stated  that 
the  Service  is  basing  their  decision  on 
erroneous  data.  In  particular,  the 
accuracy  of  the  habitat  acreage  estimates 
was  questioned  within  the  Bryan  et  al. 
(1994)  Kentucky  status  report. 

Service  Response:  The  Service 
recognizes  that  earlier  habitat  estimates 
were  based  on  older  topographic 
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quadrangle  maps  and  limited  aerial 
photography  and  personal  knowledge, 
and  therefore,  the  habitat  estimates  were 
not  necessarily  indicative  of  what 
precisely  exists  today.  However,  those 
sources  of  information  represented  the 
best  available  information  at  the  time,  as 
the  siuveyors  were  not  able  to  obtain 
permission  to  survey  current  habitat  on 
most  of  the  land  under  mining  lease. 
Since  the  Bryan  et  al.  (1994)  study  the 
Service  has  updated  its  habitat  estimates 
for  Kentucky  and  vastly  refined  its 
knowledge  of  where  suitable  habitat  still 
exists  within  the  states.  This  work 
involved  field  verification  of 
topographic  maps,  recent  aerial 
photography  and  geographic 
information  system  mapping  of  the 
photos,  meeting  with  copperbelly  water 
snake  experts  and  state  field  biologists, 
and  field  work  by  Kentucky  State 
Nature  Preserves  Commission  biologists. 
The  Conservation  Agreement  for 
Kentucky  is  based  upon  this  updated 
information. 

Issue  7:  Coal  mining  in  Kentucky  is 
creating,  rather  than  eliminating, 
coppei^lly  water  snake  habitat 
wherever  previously  mined  areas  are 
reclaimed  to  wildlife  habitat. 

Response:  Based  on  the  available 
information,  the  Service  believes  coal 
mining  reclamation  procedures 
generally  are  not  providing  snake 
habitat  (Bryan  et  al.  1994;  Kingsbury 
pars.  comm.  1996;  MacGregor  pers. 
comm.  1994;  Sellers  1991).  Mined  land 
generally  has  been  reclaimed  to 
cropland,  hay  fields,  and  wildlife  land 
unsuitable  for  the  snake,  such  as  upland 
forest,  upland  game  habitat,  and  deep 
water  impoundments.  Ponds  and 
wetlands  reclaimed  or  restored  on 
mined  lands  are  often  too  widely 
scattered  and  lack  suitable  fish  and/or 
amphibian  populations,  hibernation 
sites,  and  cover  to  be  suitable 
copperbelly  water  snake  habitat. 
However,  the  Service  believes  that  coal 
mining  activities  can  be  compatible 
with  the  conservation  of  the  copperbelly 
water  snake  if  the  extent,  timing,  and 
reclamation  design  are  modified  to 
incorporate  snake  conservation 
measures.  As  described  in  the  Final 
Determination  on  Southern  Population 
Segment  section,  the  Conservation 
Agreements  are  instituting  such  changes 
to  mining  and  reclamation  activities 
throughout  the  southern  population 
segment.  The  Service  believes  that  these 
reclamation  methods  will  increase  and  ^ 
enhance  copperbelly  water  snake 
habitat. 

Issue  8:  The  factors  threatening  the 
species  are  no  longer  significant  because 
there  are  Federal  and  state  laws 
protecting  the  species. 


Response:  The  Service  recognizes  the 
efforts  of  private  groups  arid 
governmental  programs,  and  agrees  that 
some  of  the  past  threats  to  the  species 
have  been  reduced  and/or  eliminated. 
However,  interpretation  and 
enforcement  of  the  Food  Security  Act, 
the  Clean  Water  Act,  and  the  Surface 
Mining  Reclamation  Control  Act  have 
not  provided  sufficient  protection  to  the 
copperbelly  water  snake  or  its  habitat. 
Furthermore,  state  protection  of  the 
copperbelly  water  snake  is  not  ciurently 
uniform  across  its  range  and  the  lack  of 
any  state  authority  to  protect  the  habitat 
of  state-listed  species  significantly 
weakens  the  protection  of  the  species. 
However,  the  Service  agrees  that,  for  the 
Southern  Population  Segment,  where 
mining  and  die  lack  of  consistent  state 
protection  against  take  previously  were 
the  major  threats  to  the  species,  the 
recently  signed  Conservation 
Agreements  will  provide  adequate 
protection. 

Issue  9:  The  population  data  cited  in 
the  proposed  rule  are  incorrect. 

Response:  The  Service  agrees  that 
population  numbers  for  much  of  the 
copperbelly's  occupied  range  are  not 
very  useful  due  to  die  diffiodty  with 
censusing  elusive  animals  such  as  water 
snakes.  However,  the  Act  requires  the 
Service  to  make  its  determinations  on 
the  basis  of  the  best  available  scientific 
and  commercial  data,  which  need  not  be 
population  estimates  or  counts  that  can 
be  statistically  analyzed.  Also,  as  noted 
under  Issue  5.  the  Service  has  not  rehed 
heavily  on  population  data  for  its 
determinations.  The  Service  also  points 
out  that  additional  monitoring  of  snake 
habitat  and  populations  will  be  carried 
out  as  a  result  of  the  two  Conservation 
Agreements,  so  our  knowledge  of 
copperbelly  water  snake  numbers  will 
continue  to  improve. 

Issue  10:  Tlie  Service  failed  to 
recognize  the  tracts  of  habitat  already  in 
protective  ownership,  such  as  the 
Patoka  River  National  Wildlife  Refuge, 
Land  Between  the  Lakes,  and  properties 
under  Indiana  Department  of  Natural 
Resource  ownership. 

Service  Response:  Although  the 
proposed  rule  did  not  emphasize  the 
areas  already  protected  for  the  species, 
the  Service  is  aware  of  these  areas  and 
has  concluded  that  habitat  under  public 
and  private  conservation  ownership  is 
not  sufficient  to  protect  the  copperbelly 
water  snake  throughout  its  range.  This 
determination  was  based  on  the 
following  information.  First,  in  the 
southern  population  segment,  while 
suitable  habitat  does  exists  within  the 
Patoka  River  corridor  in  southern 
Indiana,  currently  the  National  Wildlife 
Refuge  ownership  consists  of  only  two 


hundred  twenty-five  acres  which 
provide  benefit  to  the  snake. 
Furthermore,  significant  tracts  of 
copperbelly  water  snake  habitat  within 
the  Patoka  River  corridor  are  privately 
owned  and  are  currently  being 
adversely  impacted  by  coal  mining. 
Second,  snakes  found  within  the 
pubhcly-owned  Land  Between  the 
Lakes  are  considered  to  be  intergrades 
and  would  not  be  included  in  a  listing 
of  the  southern  population  segment. 
Third,  few  populations  of  copperbelly 
water  snakes  are  found  on  state-owned 
land.  In  the  northern  population 
segment,  only  two  of  the  eight  known 
sites  are  under  partial  state  ownership 
and  a  third  is  partly  owned  by  a  private 
conservation  organization. 

Issue  1 1 :  The  listing  analysis 
concentrated  on  historical  habitat 
degradation  and  destruction  trends 
rather  than  current  habitat  loss  trends. 

Service  Response:  As  previously 
mentioned,  the  Service  considers  a 
variety  of  factors  in  making  a  listing 
determination.  Although  historical  rates 
of  decline  are  considered  during  the 
species'  status  assessment,  many  other 
factors,  including  current  rates  of 
decline,  potential  and  imminent  threats, 
gross  population  estimates,  number  of 
populations,  distribution  of 
popidations,  genetic  diversity,  and 
current  recruitment  rates  are  evaluated 
as  well.  Historical  rates  of  decline  are 
utilized  by  the  Service  to  ascertain  if  a 
species  is  undergoing  a  precipitous  or 
gradual  decline.  Also,  the  historical 
trend  information  is  also  useful  in 
identifying  the  likelihood  of  natural 
cyclical  fluctuations  in  numbers.  The 
Siervice  utilized  the  historical  trend 
information  in  aggregate  with  all  other 
information  in  determining  if  listing  is 
warranted. 

Issue  12:  Conservation  agreements   . 
which  significantly  reduce  the  threats  to 
the  species  should  be  considered  in  the 
Usting  decision. 

Service  Response:  The  states  of 
Kentucky,  Illinois,  and  Indiana;  the 
Kentucky  Farm  Bureau;  the  Office  of 
Surface  Mining,  Reclamation,  and 
Enforcement;  die  Western  Kentucky 
Coal  Association;  and  others  submitted 
a  Conservation  Agreement  which 
primarily  addresses  coal  mining  threats 
in  Kentucky  and  Illinois.  Similarly,  the 
State  of  Inc^ana  and  the  Indiana  Coal 
Council  submitted  a  Conservation 
Agreement  which  addresses  coal  mining 
tlueats  in  Indiana.  The  Service  has 
reviewed  those  Agreements  and  concurs 
that,  when  fully  implemented,  the 
Agreements  will  reduce  the  threats  to 
the  southern  population  segment  of  the 
copperbelly  water  snake  sufficiently  to 
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preclude  the  need  to  list  that  population 
secment. 

Issue  13:  The  Service  also  received 
comments  from  conservation 
organi2ations  opposed  to  the  use  of 
Conservation  Agreements topreclude 
the  need  to  list  the  species.  Ineir 
opposition  is  based  on  the  non-binding 
natiue  of  Conservation  Agreements  and 
the  risk  of  mitigation  efforts  failing. 

Service  Response:  Both  Conservation 
Agreements  include  monitoring  and 
compliance  measures  along  with  the 
flexibiUty  to  respond  to  changes  needed 
to  allow  the  Agreements  to  be 
successful.  The  Service  is  a  signatory  on 
both  Agreements  and  will  be  an  active 
partner  in  their  implementation  and 
monitoring.  Further,  the  Service  will 
constantly  evaluate  the  status  of  the 
species,  and  if  the  Agreements  fail  to 
meet  expectations,  will  reevaluate  the 
need  to  list  the  southern  population 
segment. 

Peer  Review 

The  Service  routinely  has  soUdted 
comments  from  parties  interested  in, 
and  knowledgec^le  of,  taxa  which  have 
been  proposed  for  listing  as  threatened 
or  endangered  species.  A  July  1, 1994. 
policy  statement  (59  F^  34270) 
estabUshed  the  formal  requirement  that 
a  minimiiTTi  of  three  peer  reviewers  be 
asked  to  provide  input  into  the  Service's 
listing  decisions.  Although  the  proposed 
rule  to  list  the  coppeibelly  water  snake 
as  a  threatened  species  predated  that 
poUcy,  the  Service  nonetheless  elected 
to  apply  the  formalized  peer  review 
process  to  the  proposal.  During  the  July 
16, 1996,  to  November  15, 1996, 
comment  period,  the  Service  solicited 
the  expert  opinions  of  five  biologists 
having  recognized  expertise  in 
herpetology  and/or  conservation  biology 
and  requested  their  review  of  the 
pubUshed  and  unpublished  data 
concerning  the  copperbelly  water  snake. 
In  order  to  ensure  an  unbiased 
examination  of  the  data,  the  Service 
contacted  biologists  who  previously  had 
only  minor  or  no  involvement  in 
discussions  on  the  possible  Usting  of  the 
snake. 

Comments  were  received  within  the 
comment  period  from  all  five  reviewers. 
All  five  reviewers  concurred  with  the 
Sovice  on  factors  relating  to  the 
taxonomy,  and  biological  and  ecological 
information.  One  reviewer  believed 
current  Kentucky  data  were  insufficient. 

Smnmary  of  Factors  Afiiecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  the  Service  has  determined 
that  the  northern  population  segment  of 


the  copperbelly  water  snake  should  be 
classified  as  a  threatened  species,  and 
that  Usting  is  not  warranted  for  the 
southern  population  segment  of  the 
copperbelly  water  snake.  Procedures 
found  at  section  4(a)(1)  of  the  Act  and 
regulations  implementing  the  listiag 
provisions  of  the  Act  (50  CFR  part  424) 
were  followed.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  fuitors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  copperbelly  water 
snake  [Nerodia  erythrogaster  neglecta) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Habitat  loss  and  fiagmentation  were 
the  primary  causes  of  the  decline  of  the 
copperbelly  water  snake  and  continue  to 
be  the  major  factors  threatening  the 
continued  existence  of  the  species. 
From  1790  to  the  mid-1980's.  much  of 
the  copperbelly  water  snake's  wetiand 
habitat  was  modified  or  destroyed. 
According  to  Dahl  and  Johnson  (1990), 
Indiana  has  lost  87  percent  of  its 
original  wetlands,  Illinois  85  percent, 
Michigan  50  percent,  Ohio  90  percent, 
and  Kentucky  81  percent.  The  principal 
cause  of  these  losses  was  land 
conversion  to  agricultural  Use.  This  was 
especially  true  from  1950  through  the 
1970's,  when  agriculture  was  dted  as 
the  cause  for  87  percent  of  the  weUand 
loss  nationwide  (Dahl  and  Johnson 
1990).  However,  since  that  time,  other 
land  uses  and  modifications  such  as 
dredging,  coal  mining,  stream 
channelization,  road  construction,  and 
commercial  and  residential 
development  have  played  a  more 
significant  role  in  the  loss  of  wetiand 
habitat. 

The  loss  of  snake  habitat  is  especially 
evident  in  areas  occupied  by  the 
northern  population  segment  of  the 
snake,  where  the  species  has  been 
relegated  to  only  a  few  small,  isolated 
habitat  areas.  The  northern  population 
segment  has,  since  1986,  occupied  only 
ei^t  very  limited  sites  in  foiu  southern 
Michigan  counties,  one  northwestern 
Ohio  coimty,  and  one  northeastern 
Indiana  coimty.  Six  of  these  local 
clusters,  including  the  Indiana  and  Ohio 
local  clusters,  are  encompassed  within 
an  area  of  about  100  square  miles.  The 
other  two  local  clusters  are  35  to  60 
miles  to  the  northwest. 

Two  of  the  eight  sites  have  a  portion 
of  their  area  protected  by  state 
ownership,  and  one  is  partially  owned 
by  a  private  conservation  organization. 
The  remaining  sites  are  all  private 
property  with  imcertain  fates.  A  key 


characteristic  of  these  sites  is  separation 
by  unsuitable  habitat  from  each  other 
and  from  important  habitat  components. 
The  unsuitable  habitat  is  primarily 
agrioiltiual  land,  rural  residential  sites, 
and  roads. 

Landsc<tpe  fragmentation  and 
isolation  of  local  clusters  from  each 
other  increases  the  likelihood  of 
extinction  by  causing  each  local  cluster 
to  fimction  as  an  independent,  but 
much  smaller  population.  Very  small 

{)opulations  are  far  more  susceptible  to 
ocal  extirpation  from  factors  such  as 
drought  and  from  genetic  irregularities 
caused  by  inbreeding. 
.  Other  motors  that  may  be  adversely 
affecting  northern  popiUation  habitat 
include  increased  residential 
development,  sedimentation,  and 
contamination  caused  by  fertilizer 
runoff  (Sellers  1996a.  1996b.).  A  large 
residential  complex  has  been  developed 
aroimd  a  deep  water  lake  that  is  utilized 
by  the  snake  diuing  droughts.  New 
residences  have  been  built  near  the 
Cass/St.  Joseph  coimties  local  duster. 
Residences  add  to  roadway  traffic, 
increase  habitat  fragmentation,  and 
increase  the  likelihood  of  direct  harm  to 
snakes  by  people,  pets,  and  vehicles. 
Sedimentation,  usually  resulting  from 
agricultural  activities,  but  also  caused 
by  construction,  may  change 
hydrological  charaderistics  and  plant 
succession,  as  well  as  reduce  the 
niunbers  of  amphibian  and  fish  used  by 
the  snake  as  food. 

The  presence  of  copperbellies  at  two 
of  the  eight  northern  local  dustera  has 
not  been  confirmed  since  1987,  and 
since  1989  at  a  third  site.  Two  of  these 
three  sites  were  smveyed  in  1996,  one 
of  them  for  46  hours,  and  no 
copperbellies  were  found.  The  third  site 
has  not  been  siuveyed  since  1987. 
Suitable  habitat  at  these  three  sites  still 
seems  to  be  available.  While  it  may  be 
reasonable  to  conclude  that  snake 
numbers  at  the  two  recenUy  s\irveyed 
sites  have  declined,  surveys  have  not 
been  frequent  enough  to  condude  with 
certainty  that  these  two  local  dusters  no 
longer  support  copperbeUies.  Northern 
population  survey  data  since  1986  are 
not  complete  for  all  local  dusters,  and 
do  not  support  any  conclusion  as  to  an 
overall  trend  of  increase  or  decrease. 
However,  total  niunbers  of  snakes  seen 
have  remained  very  low  since  1986.  The 
low  numbers  and  possible 
disappearance  of  snakes  from  various 
sites  in  the  last  10  years  indicates  that 
progress  toward  extirpation  which 
became  apparent  in  the  1950's  and 
1960's  probably  is  continuing,  and 
underscores  the  perilous  state  of  the 
northern  population  segment.  The 
northern  population  probably  will  be 
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extirpated  within  the  next  few  decades 
without  immediate  additional 
protection  (Kingsbury  pers.  comm.  1994 
and  1996). 

Specific  habitat-related  threats  that 
have  cumulatively  led  to  the  extirpation 
of  northern  population  segment 
copperbelly  water  snake  local  clusters 
include  woodlot,  brush,  and  other  land 
clearing;  habitat  constriction  and 
fiagmentation  fitim  surroimding 
development;  road  construction;  and 
coalmining. 

Although  coal  mining  has  been  a 
major  recent  fector  in  the  decline  of  the 
species  in  the  southern  portion  of  its 
range,  the  Service  believes  mining 
practices  can  be  compatible  with  the 
existence  of  the  snake.  Coal  mining  can 
be  compatible  with  the  copperbelly 
water  snake  if  the  extent,  the  timing  of 
the  mining,  and  the  reclamation  design 
are  modified  to  incorporate  snake 
conservation  measures.  The 
Conservation  Agreements  for  the 
southern  population  segment  make  such 
changes  to  coal  mining  and  reclamation 
practices,  thus  greatly  reducing  mining 
threats  to  the  species,  and  providing 
compatibihty  between  mining  and 
snake  conservation.  Because  habitat  loss 
and  degradation  from  siuiace  coal 
mining  constituted  the  main  threats 
facing  the  southern  population,  the 
Service  believes  that  the  reduction  of 
the  coal  mining  impacts  by  the 
Conservation  Agreements  precludes  the 
need  to  list  the  southern  population 
segment. 

While  the  northern  population 
segment  is  not  impacted  by  coal  mining, 
it  is  significantly  affected  by  all  of  the 
other  threats  of  destruction, 
modification,  or  ciulailment  of  its 
habitat  Usted  above. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Scientific  overutiUzation,  without 
careful  regulation,  can  pose  a  threat. 
During  the  first  30  years  after  its 
discovery  and  formal  publication  of  its 
description,  many  copperbelly  water 
snakes  were  collected  as  specimens  for 
museums.  Although  museums  have 
abandoned  this  practice,  amateur 
collectors  continue  to  take  wild  snakes 
(Sellers  1991).  The  species  is  believed  to 
be  collected  fairly  regularly  because  of 
its  rarity,  large  size,  unique  coloration, 
and  value  in  the  pet  trade.  For  example, 
an  international  commercial  dealer 
reportedly  offered  $260  to  an  amateur 
collector  for  a  breeding  pair  of 
copperbelly  water  snakes. 


C.  Disease  or  Predation 

The  snakes  are  vulnerable  to 
predation  during  migration,  especially 
when  their  migration  routes  are 
interrupted  by  cleared  areas  such  as 
roads,  mowed  areas,  and  farmlands.       ' 
Dispersing  through  such  areas  increases 
the  likelihood  of  the  snakes  being 
preyed  upon  by  natiual  predators  such 
as  skunks,  raccoons,  and  raptors.  Due  to 
habitat  fiagmentation,  the  abiUty  to  use 
suitable  cover  to  migrate  saSely 
throughout  its  home  range  is  a  limiting 
factor  in  the  life  cycle  of  the  copperbelly 
water  snake.  In  addition  to  predation, 
vehicle-caused  mortaUty  and  injiuy  also 
has  increased  as  suitable  habitat 
becomes  more  fragmented  by 
transportation  corridors.  Such  habitat 
fiagmentation  is  especially  significant  to 
the  northern  population  segment  where 
seasonal  movements  among  its  smaller 
habitat  patches  force  snakes  to  cross 
roadways  or  other  open  habitat  (Sellers 
1991). 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  copperbelly  water  snake  receives 
varying  degrees  of  protection  through 
state  listings  as  an  endangered, 
threatened,  or  nongame  species 
throughout  its  range.  Michigan,  Indiana, 
and  Ohio  confer  full  legal  protection  to 
the  copperbelly  water  snake;  it  is  illegal 
to  collect,  kill,  or  injure  the  snake  in 
these  three  states.  Illinois  and  Kentucky 
ofi'er  no  legal  protection  to  the  snake  at 
this  time. 

Whereas  three  states  have  laws  and 
regulations  which  protect  the  species 
from  take,  the  lack  of  imiform  protection 
throughout  the  United  States  hampers 
enforcement  and  imperils  the  species  by 
creating  loopholes  for  illegal  take  and 
trade.  More  importantly,  legal 
provisions  for  protection  and 
management  of  copperbelly  water  snake 
habitat  at  the  state  level  are  non- 
existent. Because  destruction  and 
alteration  of  habitat  are  the  major 
reasons  for  the  species'  decline,  the 
inabiUty  to  protect  non-federally  Usted 
spedes'  habitat  will  exacerbate  the 
continued  decUne  of  the  copperbelly 
water  snake  without  additional  Federal 
protection. 

As  discussed  under  Factor  A  above,  to 
alleviate  any  potential  threats  to  the 
snake  from  surface  mining,  the  recently- 
signed  Conservation  Agreements  will 
require  consideration  of  the  southern 
population  segment  of  the  copperbelly 
water  snake  and  its  habitat  in  die 
surface  mining  and  reclamation 
permitting  process  as  if  the  species  was 
federally-listed  as  threatened  or 
endangered  in  Kentucky  and  Illinois.  In 


Indiana  core  areas  of  snake  habitat  have 
been  designated  and  will  remain 
undisturbed  by  surface  mining:  snake 
habitat  outside  of  the  core  areas  can  be 
mined  to  some  extent  but  new 
reclamation  standards  will  produce 
habitat  suitable  for  copperbelly 
watersnakes.  The  Service  believes  that 
this  modification  to  past  permitting 
practices  will  remedy  the  threats 
presented  by  surface  mining. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Weather  extremes  such  as  drought, 
flooding,  and  unusually  mild,  as  well  as 
severe,  winters  may  influence  the 
population  of  the  copperbelly  water 
snake.  These  factors  affect  the  snake's 
ability  to  estivate  for  prolonged  periods, 
as  well  as  impeding  access  to,  and  use 
of,  essential  upland  hibernation  and 
foraging  sites  and  wetland  breeding 
areas.  While  these  factors  are  not  as 
likely  to  afiect  larger  and  healthier 
populations,  small,  isolated  copperbelly 
water  snake  local  clusters,  like  those 
that  make  up  the  northern  population 
segment,  are  especially  vulnerable  to 
these  natiually  ocoming  events. 

The  widely  held  general  dislike  for 
snakes  by  humans  further  threatens 
copperbelly  water  snakes.  For  example, 
Kingsbury  (pers.  conun.  1994)  reported 
two  incidents  in  which  the  species  was 
intentionally  killed,  with  a  gravid 
(pregnant)  female  being  one  of  the 
victims.  Such  intentional  killing  likely 
has  been  more  common  in  the  southern 
population  segment,  due  to  geographic 
proximity  to  poisonous  wetland- 
inhabiting  snakes.  However,  one  of  the 
Conservation  Agreements  will  lead  to 
regulations  in  all  three  states  which  will 
prohibit  the  killing  of  this  species. 

In  the  northern  population  segment, 
due  to  the  small  number  and  isolation 
of  the  surviving  local  clusters,  the  snake 
remains  viilnerable  to  habitat 
modification  and  destruction  and 
collection  and  persecution. 

The  southern  population  segment  is 
more  widespread  and  consists  of  larger 
and  more  numerous  local  clusters. 
Several  of  the  larger  local  clusters  are 
partially  or  entirely  on  Federal  or  state 
lands.  Most  of  the  remaining  local 
clusters  are  on  private  land,  and  most  of 
these  are  covered  by  approved  permits 
for  surface  coal  mining.  The  threats 
from  siuface  coal  mining  have  been 
greatly  removed  by  the  recently-signed 
Conservation  Agreements  with  the  coal 
mining  industry  and  state  and  Federal 
regulatory  authorities  for  surface 
mining.  These  Agreements  will  preserve 
existing  core  habitat  needed  by  the 
species,  and  will  modify  past  post- 
mining  land  reclamation  practices  so 
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that  suitable  copperbelly  water  snake 
habitat  will  be  developed  following 
mining.  The  Service  bialieves  these 
changes  in  mining  and  reclamation 
practices  reduce  the  existing  and 
potential  threats  from  mining  to  a  level 
at  which  the  species  in  the  southern 
portion  of  its  range  is  no  longer  likely 
to  become  endangered  in  the  foreseeable 
future,  and  therefore  does  not  warrant 
listing  as  a  threatened  species  at  this 
time. 

The  Service  will  continue  to  work 
closely  with  the  surface  coal  mining 
industry  and  state  and  Federal  surface 
mining  regulatory  agencies  to  monitor 
and  evaluate  the  effects  of  the  modified 
surface  minins  practices  on  the  snake. 

The  Service  nas  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
copperbelly  water  snake  in  finalizing 
this  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  Ust  the  northern 
population  segment  of  the  copperl>elly 
water  snake,  Nerodia  erythmgaster 
neglecta,  as  a  threatened  species;  the 
Service  will  not  finalize  the  proposal  to 
list  as  threatened  the  southern 
population  segment  of  the  copperbelly 
water  snake. 

Critical  HabiUt 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  Usted  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  Usted,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  requires  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  northern  and  southern 
population  segment  of  the  copperbelly 
water  snake  at  this  time.  Service 
regulations  (50  CFR  424.12(a)(1))  state 
that  designation  of  critical  habitat  is  not 
prudent  when  one  or  both  of  the 
following  situations  exist — (1)  the 


species  is  threatened  by  taking  or  other 
human  activity,  and  identification  of 
critical  habitat  can  be  expected  to 
increase  the  degree  of  thireat  to  the 
species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
fo  the  species. 

As  discussed  under  Factor  B  in  the 
Siunmary  of  Factors  Affecting  the 
Species,  the  copperbelly  water  snake  is 
known  to  be  subject  to  collection,  and 
those  snakes  would  become  increasingly 
vulnerable  to  reptile  collectors  who 
would  be  able  to  locate  the  known 
populations  by  the  publication  of 
critical  habitat  maps  and  other  specific 
location  information!  Publication  of 
critical  habitat  locations  would  also  aid 
the  intentional  killing  of  individual 
snakes  by  individuals  op]}osed  to 
Federal  and  state  conservation  efforts 
for  the  species.  The  Service  is 
concerned  that  threats  made  against  the 
snakes  during  the  listing  process  will  be 
more  likely  to  be  carried  out  if  snake 
locations  are  published. 

Furthermore,  critical  habitat 
designation  would  not  provide 
significant  additional  protection  over 
that  afforded  through  the  normal 
recovery  process,  through  section  7 
consultation,  and  the  prohibitions  of 
section  9  of  the  Act.  The  precarious 
status  of  the  northern  population 
segment  necessitates  identical  section  7 
biological  opinion  thresholds  for 
determining  adverse  modification  of 
critical  habitat  and  jeopardizing  the 
continued  existence  of  the  species. 
Furthermore,  sufficient  habitat 
protection  is  provided  by  the  Service's 
current  interpretation  of  the  meaning  of 
"harm"  in  the  Act's  definition  of  "teke"; 
this  interpretation  holds  that  habitat 
degradation  which  significantly  impairs 
essential  behaviors  constitutes  "hann" 
and  is  prohibited  by  the  Act. 

In  addition.  Conservation  Agreements 
for  the  snake  and  its  habitat  in  the 
southern  portion  of  its  range,  have 
removed  significant  threats  to  this 
species.  Critical  habitat  for  the  snake 
will  not  be  designated  on  any  lands 
where  the  habitat  is  included  in  a 
Conservation  Agreement,  for  the  life  of 
the  agreement,  so  long  as  the  agreement 
remains  in  effect  consistent  with  its 
terms. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  results  in  public 
awareness  and  encourages  conservation 


actions  by  Federal.  Tribal,  state,  and 
local  agencies,  private  organizations, 
and  individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  states  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  pari,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  taevaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Fart 
402.  Section  7(a)(4)  reqiures  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continuous  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agency  actions  that  may 
require  consultation  include  the  U.S. 
Army  Corps  of  Engineers  regulatory 
involvement  in  projects  such  as  the 
construction  of  roads,  bridges,  and 
dredging  projects  subject  to  section  404 
of  the  Clean  Water  Act  (33  U.S.C.  401 
et  seq.y,  Office  of  Siuface  Mining 
Reclamation  and  Enforcement  coal 
mining  permitting  process;  Federal 
Highway  Administration  funded 
projects;  Biu^au  of  Land  Management 
lease  activities;  £md  Natiual  Resources 
Conservation  Service  projects. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21 
and  17.31,  in  part,  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take  (includes  harass, 
harm,  pursue,  hunt,  shoot,  woimd,  kill, 
trap,  captiue,  or  collect;  or  to  attempt 
any  of  these),  import  or  export,  ship  in 
interstate  commerce  in  the  coiuse  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  conunerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
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to  agents  of  the  Service  and  state 
conservation  agencies. 

Permits  may  oe  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species  ' 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  50  CFR  17.32.  Such  permits 
are  available  for  scientific  purposes,  to 
enhance  the  propagation  or  siuvival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  For  threatened  species,  there 
are  also  permits  for  zoological 
exhibition,  educational  purposes,  or 
special  purposes  consistent  with  the 
purposes  of  the  Act. 

It  is  the  poUcy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994,  (59  FR  34272)  to  identify, 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  pubUc  awareness  of  the  effects 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  The 
Service  beUeves  that,  based  on  the  best 
available  information,  the  following 
actions  will  not  result  in  a  violation  of 
section  9  for  listed  copperbelly  water 
snakes,  provided  these  activities  are 
carried  out  in  accordance  with  existing 
regulations  and  permit  requirements: 

Tl)  Routine  agricultural  activities  on 
property  adjacent  to  occupied 
copperbelly  habitat,  excluding  activities 
which  convert  wooded,  shrubby,  or 
brushy  areas  to  cropland  or  pastiue; 

(2)  Possession  of  legally  acquired 
copperbelly  water  snaJces;  and 

13)  Actions  that  may  affect 
copperbelly  water  snakes  that  are 
funded,  authorized,  or  carried  out  by  a 
Federal  agency  if  the  action  is 
conducted  in  accordance  with  section  7 
of  the  Act. 

Activities  that  the  Service  believes 
could  potentiedly  harm  the  copperbelly 
water  snake  and  result  in  "take"  to  the 
northern  population  segment  of  the 
snake  include,  but  are  not  limited  to; 

(1)  Collecting  or  handling  of  the  snake 
in  any  manner; 

(2)  Possess,  sell,  transport,  or  ship 
illegally  taken  copperbelly  water  snakes; 

(3)  Substantial  destruction  or 
degradation  of  the  species'  wetland 


habitat  such  as  discharge  of  fill  material, 
drainage,  damming  of  wetiands, 
channelization,  damming,  diversion  of 
streams  or  rivers,  diversion  or  alteration 
of  surface  or  groimd  water  flow  into  or 
out  of  wetlands  (due  to  roads, 
impoundments,  discharge  pipes,  storm 
water  detention  basins,  etc.); 

(4)  Discharges  or  dumping  of  toxic 
chemicals,  silt,  or  other  pollutants  (e.g., 
sewage,  oil,  and  gasoline)  into  waters 
supporting  the  species;  and 

(5)  Interstate  and  foreign  commerce 
and  export  without  obtaining  the 
appropriate  permit.  Permits  to  conduct 
these  activities  are  available  for 
purposes  of  scientific  research  and 
enhancement  of  propagation  or  survival 
of  the  species. 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  appropriate  Service 
field  office  as  follows:  in  Indiana,  the 
Bloomington  Field  Office,  620  South 
Walker  Street,  Bloomington,  Indiana 
47403  (812/334-4261);  in  Michigan,  die 
East  Lansing  Field  Office,  2651  Coolidge 
Road,  East  Lansing,  Michigan  48823 
(517/351-2555);  and  in  Ohio,  the 
Reynoldsburg  Field  Office,  6950-H 
Americana  Parkway.  Reynoldsburg, 
Ohio  43068  (614/469-6923)  (see 
ADDRESSES  section).  Requests  for  copies 
of  the  regulations  regarding  listed 
species  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Endangered  Species,  Whipple  Federal 
Building,  1  Federal  Drive,  Ft.  SneUing, 
Miimesota  55111-4056  (telephone  612/ 
725-3536;  facsimile  612/725-3526). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Enviroiunental  Impact 
Statements,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  pubUshed  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 


Required  Determinations 

The  Service  has  examined  this 
regiUation  under  the  Paperworic 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Service's  Bloomington,  Indiana, 
Ecological  Service  Field  Office.  (See 
ADDRESSES  section.) 

Author 

The  primary  authors  of  this  document 
are  Scott  Pruitt  of  the  Service's 
Bloomington  Field  Office  (see 
ADDRESSES  section)  and  Jennifer 
Szymanski  (U.S.  Fish  and  Wildlife 
Service,  Whipple  Federal  Building,  1 
Federal  Drive.  Ft  Snelling.  Minnesota 
55111-4056). 

List  (rf^  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

RegulatioD  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AuthiMity:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  9»- 
625, 10080  Sut.  3500,  unless  otherwise 
noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  REPTILES,  to  the  List  of 
Endangered  and  Threatened  WildUfe  to 
read  as  follows: 

§17.11    Endangered  and  threatened 
MnMiife. 


(h) 


•  •  • 


Species 


Common  name 


Scientific  name 


Histofic  range 


Vertebrate  popu- 
lation wttere  erxjan- 
gered  or  ttveatened 


Status     When  listed 


Critical 
habitat 


Special 
rutes 


Reptiles 
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Species 


CofTvnon  nairw 


Scteniific  name 


Veitabrate  popu- 
Historic  range         iaiion  where  endan-      Status     WhanK^ed 
gered  or  threatened 


Critical 
habitat 


Special 
rules 


Snake.  coppert)elly 
vvater. 


Nerodta 
eiyltvogaster 
neglecta. 


U.SA  (IL.  IN.  KY. 
Ml,  OH). 


Indtana  north  of  40      T 
degrees  north  lati- 
tude, Michigan. 
Ohio. 


607 


NA 


NA 


ISS 


Dated:  January  16, 1997. 
johnG.  Rogan, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc  97-2056  Filed  1-27-97;  8:45  am] 
MJJM  coot  4Sio-6»-P 


DEPARTMENT  OF  COMMERCE 

Nattonal  Oceanic  and  Atmoapharlc 
Adminlatration 

50  CFR  Part  679 

(Dockal  Na  9e0602124-«1MMi2;  U>. 
O12407B] 

Flaharlaa  of  ttw  Exduaiva  Economic 
Zona  Off  Alaaica:  Scallop  Flahary; 
Ctoaura  In  Raglatratlon  Area  E 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conuneroe. 
ACTXM:  Qosure. 

SumUKi:  NMFS  is  closing  the  scallop 
fishery  in  Scallop  Registration  Aree  E 
(Prince  William  Sound)  east  of  146* 
West  long.  This  action  is  necessary  to 
prevent  exceeding  the  scallop  total 
allowable  catch  (TAG)  in  this  area. 
ffFECnvE  DATE:  1200  hrs.  Alaska  local 
time  (A.Lt.).  January  24. 1997.  until 
2400  hrs.  A.l.t.  June  30, 1997. 
FOR  RmTHER  MFOfMATKM  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPIEMENTARY  tIFORMATION:  The 
scallop  fishery  in  the  exclusive 
economic  zone  off  Alaska  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  Scallop  Fishery 
off  Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  for  scallops  is 
governed  by  regulations  appearing  at 
subpart  H  of  SO  CFR  part  600  and  50 
CFR  part  679. 

In  accordance  with  $  679.62(b),  the 
1996-1997  scallop  TAC  for  Scallop 
Registration  Area  E  was  established  by 
the  Final  1996-1997  Harvest 
Specifications  of  Scallops  (61  FR  38099. 


July  23. 1996)  and  a  reduced  TAC  was 
apportioned  (62  FR  2043.  January  15. 
1997)  as  17,300  lb  (7,847  kg)  of  shucked 
scallop  meat  in  the  part  of  Registration 
Area  E  east  of  146"  West  long. 

In  accordance  with  §  679.62(c),  the 
Administrator,  Alaska  Region.  NMFS, 
has  determined  that  the  scallop  TAC  for 
Scallop  Registration  Area  E  east  of  146* 
West  long,  has  been  reached. 
Consequently.  NMFS  is  prohibiting  the 
taking  and  retention  of  scallops  in 
Scallop  Registration  Area  E  east  of  146* 
West  long,  bom  1200  hrs.  A.l.t..  January 
24. 1997.  through  2400  hrs.  A.Lt.,  June 
30. 1997. 

Qaasification 

This  action  is  required  by  §  679.62 
and  is  exempt  fixnn  review  under  E.O. 
12866. 

AodmritT:  16  U.S.C  1801  etaeq. 

Dated:  January  24, 1997. 
George  H.  Daicy. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-2229  Filed  1-24-97;  3:50  pm] 
MUMG  oooc  Mie-a-F 


50CFRParte79 

[Dockal  No.  96112633d-633»-01;  I.D. 
012487A] 

[Docket  No.  960129018-6018-01:  LD. 
122396A] 

Rahartoa  of  Iha  Exduaiva  Economic 
Zona  Off  Alaaka;  Pollock  in  Statlatlcai 
Araa  610;  Pacific  Cod  for  Procaaaing 
by  Iha  Inaiwra  Componant  In  tha 
Waatam  and  Central  Regulatory  Araaa 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closiue  and  correction. 

summary:  NMFS  is  pn^biting  directed 
fishing  for  poUock  in  Statistical  Area 
610  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  specification  for  pollock  in 
this  area.  NMFS  is  also  correcting  a 
typographical  mistake  in  FR  Doc.  96- 


33290  a.D.  122396A)  published  on 
December  31, 1996. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  26. 1997,  imtil 
superseded  by  the  Final  1997  Harvest 
Specifications  for  Ckoundfish. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Sloan,  907-581-2062. 
SUPPLBIENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Managemmit  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
610  was  established  by  Interim  1997 
Harvest  Specifications  (61  FR  64299. 
December  4. 1996)  as  9.075  metric  tons 
(mt),  determined  hi  accordance  with 
$679.20(c)(2)(i). 

hi  accordance  with  §679.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1997  interim 
q>ecification  of  pollock  in  Statistical 
Aree  610  soon  will  be  reeched. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  8,875  mt,  and  is  setting 
aside  the  remaining  200  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  610  until  superseded  by  the  Final 
1997  Harvest  Specifications  for 
Groundfish. 

Maximimi  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Conection 

In  a  directed  fishing  opening,  FR  Doc 
96-33290.  published  December  31. 1996 
(61  FR  69050).  the  first  fine  of  the 


UMI 
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SUMMARY  contained  a  typogF^>hical 
error.  It  is  corrected  to  read. 
"SUMMARY:  NMFS  is  opening  •  •  •" 

Qaasificatifm 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Audiorttjr.  16  U.S.Q  1801  etseq. 
Dated:  January  24, 1997. 
Geofga  H.  Darcy. 

Acting  DinctoT,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-2230  Filed  1-24-97;  3:50  pm] 
■UMQ  COM  M1A-SS-F 
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Proposed  Rules 


Federal  Register 

Vol.  62,  No.  19    . 
Wednesday,  )anuary  29,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

General  Crop  Insurance  Regulations, 
Rice  Endorsement;  and  Common  Crop 
Insurance  Regulations,  Rice  Crop 
Insurance  Provisions 

agency:  Federal  Crop  Insiirance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insiirance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of  rice. 
The  provisions  will  be  used  in 
conjunction  with  the  Commpn  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Rice  Endorsement  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  efiiect  of  the  current  Rice 
Endorsement  to  the  1997  and  prior  crop 
years. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  March 
31, 1997  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  March  31, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Hohnes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  S.W.,  Washington,  D.C.,  8:15 
a.m.  to  4:45  p.m.,  est,  Monday  through 
Friday,  except  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  12866,  and  therefore,  this  rule  has 
not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  amendments  set  forth  in  this 
proposed  rule  contains  information 
collections  that  require  clearance  by 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C. 
chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including, 
Common  Crop  Insurance  Regulations; 
Rice  Crop  Insurance  Provisions."  The 
information  to  be  collected  includes  a 
crop  insurance  application  and  an 
acreage  report.  Information  collected 
fit>m  the  apphcation  and  acreage  report 
is  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  rice  that  are 
eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eUgibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  aimually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  aimual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FQC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  UNfllA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  notiiave  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  v\rill  not 
impact  small  entities  to  a  greater  extent 
th^  large  entities.  Under  the  current 
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regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amoimt  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  fitim 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  60S),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  inteigovemmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115.  June  24, 1983. 

Executive  Order  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  appUcable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778.  The  provisions  of  this  rule 
will  not  have  a  retroactive  effect  prior  to 
the  effective  date.  The  provisions  of  this 
rule  will  preempt  state  and  local  laws  to 
the  extent  such  state  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  parts  11  and  780 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brou^t. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 


unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insiuance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  §457.141, 
Rice  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supercede 
the  current  provisions  for  insuring  rice 
found  at  7  CFR  §  401.120  (Rice 
Endorsement).  FQC  also  proposes  to 
amend  §401.120  to  limit  its  effect  to  the 
1997  and  prior  crop  years.  FQC  will 
later  pubUsh  a  regulation  to  remove  and 
reserve  §401.120. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Rice 
Endorsement's  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FQC  is  proposing  substantive 
changes  in  the  provisions  for  instuing 
rice  as  follows: 

1.  Section  1 — Add  definitions  for  the 
terms  'TSA."  "flood  irrigation."  "good 
farming  practices,"  "irrigated  practice," 
"local  market  price,"  "practical  to 
replant,"  "saline  water,"  "swathed," 
"total  milling  yield"  and  "written 
agreement"  for  clarification.  The 
definition  of  "harvest"  has  been 
amended  for  clarification. 

2.  Section  4 — Change  the  contract 
change  date  to  November  30  for  all 
coimties  to  maintain  an  adequate  time 
period  between.this  date  and  the  revised 
cancellation  dates  (see  item  3  below). 

3.  Section  5— Change  the  cancellation 
and  termination  dates  to  February  28  in 
states  and  counties  that  currently  have 
March  31  and  April  15  dates,  to 
Friiruary  15  in  states  and  counties  that 
currently  have  March  15  dates,  and  to 
January  15  in  states  and  counties  that 
ciurently  have  February  15  dates.  These 
changes  are  made  to  standardize  the 
cancellation  and  termination  dates  with 
the  sales  closing  dates  which  were 
amended  to  comply  with  the 
requirement  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994  that 
spring  planted  crop  sales  closing  dates 
be  moved  ahead  by  30  days. 

4.  Section  6 — Current  provisions  for 
rice  that  state  that  any  acreage  destroyed 
to  comply  with  United  States 
Department  of  Agriculture  programs 
will  not  be  insured  have  been  deleted 
from  the  proposed  rice  crop  provisions. 
Under  those  provisions  insurance  was 
provided  on  a  crop  until  it  was 
destroyed  without  any  premium  being 
paid. 

5.  Section  6(c) — Add  a  provision  that 
requires  the  insured  crop  to  be  flood 
irrigated.  Current  regulations  only 
require  the  rice  crop  be  irrigated.  This 


change  will  insure  that  adequate  water 
covers  the  crop  during  the  growing 
seascHi. 

6.  Section  6(d) — Add  a  provision 
which  makes  wild  rice  uninsurable.  The 
ciurent  regulation  is  mute  regarding 
wild  rice,  but  coverage  has  never  been 
intended  for  wild  rice. 

7.  Section  7 — Add  a  provision  which 
makes  acreage  uninsurable  if  it  does  not 
meet  the  rotation  requirements 
contained  in  the  Special  Provisicms,  or 
if  it  was  planted  to  rice  the  preceding 
crop  year  unless  otherwise  allowed  by 
the  Special  Provisions.  Also  added  a 
provision  which  states  that  any  acreage 
of  the  insured  crop  damaged  prior  to  the 
final  planting  date  must  he  replanted 
imless  the  insurer  agrees  that  replanting 
is  not  practical. 

8.  Section  10(a)(3)— Qarify  that 
replanted  rice  must  be  seeded  at  a  rate 
that  is  normal  for  initially  planted  rice 
to  be  eligible  to  receive  a  replanting 
payment. 

9.  Section  10(c)— Reduce  the  liabiUty 
for  a  unit  by  the  amount  of  any 
replanting  payment,  when  rice  is 

,  replanted  using  a  practice  that  was 
originally  uninsurable.  The  current  rice 
provisions  are  mute  regarding  this  issue. 
This  addition  is  consistent  with  the 
replant  provisions  imder  the  same 
circumstances  for  other  crops. 

10.  Sections  12(d)(1)  and  (2)— Add 
provisions  to  permit  an  insured  to  be 
eligible  for  both  moisture  and  quality 
adjustments  to  be  consistent  with  other 
crop  policies  which  oHer  moisture  and 
quality  adjustments. 

11.  Section  12(d)(4)— Allow  the  use^jf 
a  standard  quality  adjustment  if 
provided  in  the  Special  Provisions.  The 
use  of  such  a  standard  simplifies  the 
loss  adjustment  process  and  assures 
consistent  adjustment  for  insureds  with 
quality  related  losses. 

12.  Section  14 — Adds  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FQC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  poUdes. 
Tliis  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insiued  in 
certain  instances.  The  new  section  will 
cover  the  procediues  for  and  duration  of 
written  agreements. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Crop  insurance.  Rice,  Rice 
endorsement. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  proposes  to  amend 
7  OFR  parts  401  and  457 as  follows: 
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PART  401-<3ENERAL  CROP 
INSURANCE  REQULATIONS— 
REGULATIONS  FOR  THE  1968  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

AullioritT:  7  U.S.C  1506(1),  1506(p). 

2.  The  introductory  text  of  §  401.120 
is  revised  to  read  as  follows: 

1401.120    Rke  endofment 

The  provisions  of  the  Rice  Crop 
hisiirance  Endorsement  for  the  1988 
through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REQULATIONS; 
REQULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Aatfaority:  7  U.S.C  1506(1),  1506(p). 

4.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.141  to  read  as 
follows: 

1457.141    Rloe  Crop  Inaurance  Provisions. 

The  Rice  Crop  hisiuance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FOC  policies: 

DEPARTMEI^  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 
Both  FQC  and  reinsured  policies: 

RICE  CROP  PROVISIONS 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions:  and  these  crop 
provisions  «vill  control  the  Basic  Provisions. 

1.  Definitions 

Days— Calendar  days. 

Final  planting  date — The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

Flood  irrigation — A  method  of  irrigation 
commonly  used  for  rice  production  whereby 
the  planted  acreage  is  intentionally  covered 
with  water  that  is  maintained  at  a  uniform 
and  shallow  depth  throughout  the  growing 
season. 

FSA — ^The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Good  fanning  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  detennine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 


as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest— Combining  or  threshing  the  rice 
for  grain.  A  crop  that  is  swathed  prior  to 
combining  is  not  considered  harvested. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting  period. 

Late  planting  period — ^The  period  that 
begins  the  day  after  the  final  planting  date  fw 
the  insiired  crop  and  ends  twenty-five  (25) 
days  after  the  final  planting  date. 

Loca7  markst  price — The  cash  price  per 
pound  for  the  U.S.  No.  3  grade  of  rough  rice 
ofiered  by  buyers  in  the  area  in  which  you 
normally  market  the  rice.  Factors  not 
associated  with  grading  under  the  United 
States  Standards  for  Rice  including,  but  not 
limited  to  protein  and  oil  or  milling  quality 
will  not  be  considered. 

Planted — The  uniform  placement  of  an 
adequate  amount  of  rice  seed  into  a  prepared 
seedbed  by  one  of  the  following  methods:. 

(a)  Drill  seeding — Using  a  grain  drill  to 
incorporate  the  seed  to  a  proper  soil  depth; 

(b)  Broadcast  seeding — Distributing  seed 
evenly  onto  the  surface  of  an  un-flooded 
seedbed  followed  by  either  timely 
mechanical  incorporation  of  the  seed  to  a 
proper  soil  depth  in  the  seedbed  or  flushing 
the  seedbed  with  water,  or 

(c)  Broadcast  seeding  into  a  controlled 
flood — Distributing  the  rice  seed  onto  a 
prepared  seedbed  that  has  been  intentionally 
covered  to  a  proper  depth  by  water.  The 
water  must  be  fiee  of  movement  and  be 
completely  contained  on  the  acreage  by 
properly  constructed  levees  and  gates. 

Acreage  seeded  in  any  other  manner  will 
not  be  insurable  unless  otherwise  provided 
by  the  Special  Provisions  or  by  wrritten 
agreement 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§  457.8), 
practical  to  replant  is  defined  as  our 
determination,  af^er  loss  or  damage  to  the 
insured  crop,  based  on  Victors,  including  but 
not  limited  to  moisture  availability, 
marketing  windows,  condition  of  the  field, 
and  time  to  crop  maturity,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

Prevented  planting — Inability  to  plant  the 
insured  crop  with  proper  equipment  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county 
or  the  end  of  the  late  planting  period.  You 
must  have  been  unable  to  plant  the  insured 
crop  due  to  an  insured  cause  of  loss  that  has 
prevented  the  majority  of  producers  in  the 
surrounding  area  from  planting  the  same 
crop. 

Production  guarantee  (per  acre)— The 
number  of  pounds  determined  by 


multiplying  the  approved  APH  yield  per  acre 
by  the  coverage  level  percentage  you  elect. 

Replanting — ^Performing  the  cultural 
practices  necessary  to  replace  the  rice  seed 
and  then  replacing  the  rice  seed  in  the 
insured  acreage  with  the  expectation  of 
growing  a  successfiil  crop. 

Saline  water — Water  that  contains  a 
concentration  of  salt  that  causes  damage  to 
the  insured  crop. 

Second  crop  rice — ^The  legrowth  of  a  stand 
of  rice  following  harvest  of  the  initially 
insured  rice  crop  that  can  be  harvested  in  the 
same  crop  year. 

Swathed — Severance  of  the  stem  and  grain 
head  bom  the  ground  without  removal  of  the 
rice  kernels  from  the  plant  and  placing  in  a 
windrow. 

Timely  planted — Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  coimty. 

Total  milling  yield — ^Rice  production 
consisting  of  heads,  second  heads, 
screenings,  and  brewer's  rice  as  defined  by 
the  official  United  States  Standards  for  Rice. 

Written  agreement — ^A  written  dociunent 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  14. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  variety, 
and  planting  period,  oUier  than  as  described 
in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  Sailed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  imits  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  Uie 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us:  and 
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(4)  Each  optional  unit  must  be  located  in 
a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boimdaries  are  not  readily 
disc«iiable,  each  optional  unit  must  be 
located  in  a  separate  faim  identified  by  a 
single  FSA  Farm  Serial  Number. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indenmities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8),  you  may  select 
only  one  price  election  for  all  the  rice  in  the 
county  insured  under  this  policy  unless  the 
Special  Provisions  provide  different  price 
elections  by  type,  in  which-case  you  may 
select  one  price  election  for  each  rice  type 
designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  type  must 
have  the  same  percentage  relationship  to  the 
maximum  price  offered  by  us  for  each  type. 
For  example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  ($  457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy.  Cancellation  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are: 


State  and  county 

Cancellatk>n 
andtermi- 
natkmdate 

Jackson.  Victoria,  Goliad, 
Bee,  Live  Oak,  McMuilen, 
La  SaNe.  and  Dimmit  Coun- 
ties, Texas;  and  all  Texas 
counties  south  thereof. 

Fkxida  

January  15. 

Febnjary15. 
February  28. 

Al  other  Texas  counties  and 
ail  other  states. 

6.  Insured  Qop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  rice  in  the  county 
for  which  a  premium  rate  is  provided  by  the 
actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as  grain; 

(c)  That  is  flood  irrigated;  and 

(d)  That  is  not  wild  rice. 

7.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(8457.8): 

(a)  We  will  not  insure  any  acreage  planted 
to  rice: 


(1)  The  preceding  crop  year  unless  allowed 
by  the  Special  Provisions;  or 

(2)  That  does  not  meet  the  rotation 
requirements  shown  in  the  Special 
Provisions;  and 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  producers  in  the  arevwould 
normally  not  further  care  for  the  crop,  must 
be  replanted  unless  we  agree  that  replanting 
is  not  practical. 

8.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8),  Uie  calendar  date  for  the 
end  of  the  insurance  period  is  October  31 
immediately  following  planting. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  File; 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(4)  Plant  disease,  but  not  damage  due  to 
insxiffident  or  improf>er  application  of 
disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake: 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss  not 
insured  against  in  section  12  (Causes  of  Loss) 
of  the  Basic  Provisions  (§457.8),  we  will  not 
insure  against  any  loss  of  production  due  to 
the  application  of  saline  water. 

10.  Replanting  Payment 

(a)  A  replant  payment  for  rice  is  allowed 
as  follows: 

(1)  You  must  comply  with  all  requirements 
regarding  replanting  payments  contained 
under  section  13  (Replanting  Payment)  of  the 
Basic  Provisions  (§  457.8); 

(2)  The  rice  must  be  damaged  by  an 
insurable  cause  of  loss  to  the  extent  that  the 
remaining  stand  will  not  produce  at  least  90 
percent  of  the  production  guarantee  for  the 
acreage;  and 

(3)  The  replanted  rice  must  be  seeded  at  a 
rate  that  is  normal  for  initially  planted  rice 
(if  new  seed  is  planted  at  a  reduced  seeding 
rate  into  a  partially  damaged  stand  of  rice, 
the  acreage  will  not  be  eligible  for  a 
replanting  payment). 

(b)  In  accordance  with  the  provisions  of 
section  13  (Replanting  Payment)  of  the  Basic 
Provisions  (§457.8),  the  maximum  amount  of 
the  replanting  payment  per  acre  will  be  the 
lesser  of  twenty  percent  of  the  production 
guarantee  or  400  pounds,  multiplied  by  your 
price  election,  multiplied  by  your  insured 
share. 

(c)  When  rice  is  replanted  using  a  practice 
that  is  uninsurable  for  an  original  planting, 
the  liability  ibr  the  unit  will  be  reduced  by 
the  amount  of  the  replanting  payment.  The 
premium  amount  will  not  be  reduced. 


11.  Duties  in  the  Event  of  Damage  or  Loss 
In  accordance  with  the  requirements  of 

section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§  457.8),  the 
representative  samples  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  The 
samples  must  not  be  harvested  or  destroyed 
until  the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit  is 
completed. 

12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee  by  type,  if 
applicable; 

(2)  Multiplying  each  result  in  section 
12(b)(1)  by  the  respective  price  election,  by 
type,  if  applicable; 

(3)  Touling  the  results  of  section  12(bH2); 

(4)  Multiplying  the  total  production  to  be 
coimted  by  type,  if  applicable,  (see  section 
12(c)  through  (e))  by  the  respective  price 
election; 

(5)  Totaling  the  results  of  section  12(b)(4); 

(6)  Subtracting  the  total  of  section  12(bKS) 
from  the  total  of  section  12(b)(3);  and 

(7)  Multiplying  the  result  of  section 
12(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in 
pounds)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  section  12(d)); 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
.  for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount  of 
production  to  count  for  such  acreage  will  be 
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baaed  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  oaniired.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  {irovide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 
to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage,  including  any  production 
from  a  second  rice  crop  harvested  in  the 
same  crop  year. 

(d)  Mature  rough  rice  may  be  adjusted  for 
excess  moisture  and  quality  deficiencies.  If 
moisture  adjustment  is  applicable,  it  will  be 
made  prior  to  any  adjustment  for  quality. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  twelve  percent  We  may 
obtain  samples  of  the  production  to 
determine  the  moisture  content 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  in  accordance 
with  the  Official  United  States  Standards  for 
Rice,  result  in  rice  not  meeting  the  grade 
requirements  for  U.S.  No.  3,  (^ades  U.S.  No. 
4  or  worse),  because  of  red  rice,  chalky 
kernels  or  damaged  kernels; 

(U)  The  rice  has  a  total  milling  yield  of  less 
than  68  poimds  per  himdredwei^t; 

(iii)  The  whole  kernel  wreight  is  less  than 
55  pounds  per  hundredweight  of  milled  rice 
for  mediimi  and  short  grain  varieties; 

(iv)  The  whole  kernel  weight  is  less  than 
48  pounds  per  himdredwei^t  of  milled  rice 
for  Iraig  grain  varieties;  or 

(v)  Substances  or  conditions  are  present 
that  are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as  being 
injurious  to  human  or  nniinnl  health. 

(3)  Quality  will  be  a  factor  in  determining 
your  loss  oidy  if: 

(i)  The  defidenciea,  substances,  or 
conditions  specified  in  section  12(d)(2) 
resulted  from  a  cause  of  loss  against  which 
insurance  is  provided  under  these  crop 
provisions  and  which  occurs  within  the 
insurance  period: 

(ii)  The  deficiencies,  substances,  or 
conditions  specified  in  section  12(d)(2)  result 
in  a  net  price  for  the  damaged  production 
that  is  1ms  than  the  local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substanoes,  or  conditions 
specified  in  section  12(d)(2)  are  made  using 
samples  of  the  production  obtained  by  lu  or 
by  a  disinterested  third  party  approveid  by  us; 
and 

(iv)  The  samples  are  analyzed  by  a  grader 
licensed  to  grade  rice  under  the  authority  of 
the  United  States  Agriculture  Marketing  Act 
or  the  United  States  Warehouse  Act  with 
regard  to  deficiencies  in  quality,  or  by  a 
laboratory  approved  by  us  with  regard  to 
substances  or  conditions  injurious  to  human 
or  animal  health.  Notwithstanding  the 
preceding  sentence,  test  weight  for  quality 
adjustment  purposes  may  be  determined  by 
our  loss  adjuster. 


(4)  Rice  production  that  is  eligible  for 
quality  adjustment,  as  specified  in  sections 
12(d)(2)  and  (3),  will  be  reduced  as  follows: 

(i)  In  accordance  with  quality  adjustment 
bctors  contained  in  the  Special  Provisions: 
or 

(ii)  If  quality  adjustment  factors  are  not 
contained  in  the  Special  Provisions,  as 
follows: 

(A)  The  market  price  of  the  qualifying 
damaged  production  and  the  local  market 
price  will  be  determined  on  the  earlier  of  the 
date  such  quality  adjusted  production  is  sold 
or  the  date  of  final  inspection  for  the  unit 
The  price  for  the  qualifying  damaged 
prochiction  will  be  the  market  price  for  the 
local  area  to  the  extent  feasible.  Discounts 
used  to  establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those  that  are 
usual,  customary,  and  reasonable.  The  price 
will  not  be  reduced  for 

(1)  Moisture  content; 

[3)  Damage  due  to  iminsured  causes;  or 

[3]  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
rice;  except,  if  the  price  of  the  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  jmce  of  the  production 
after  it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the  value  of 
the  production  before  conditioning, 

(We  may  obtain  prices  from  any  buyer  of 
our  choice.  If  we  obtain  prices  frt>m  one  or 
more  buyers  located  outside  your  local 
market  area,  we  will  reduce  such  prices  by 
the  additional  costs  required  to  deliver  the 
rice  to  those  buyers.); 

(B)  The  value  of  the  damaged  or 
conditioned  production  will  be  divided  by 
the  local  market  price  to  determine  the 
quality  adjustment  factor,  and 

(C)  The  number  of  poimds  remaining  after 
any  reduction  due  to  excessive  moisture  (the 
moisture-adjusted  gross  pounds  (if 
appropriate))  of  the  damaged  or  conditioned 
production  will  then  be  multiplied  by  the 
quality  adjustment  factor  to  determine  the 
net  pitxluction  to  count 

(e)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insured  crop  on  a  weight 
basis. 

13.  Late  Planting  and  Prevented  Planting 

(a)  In  lieu  of  provisions  contained  in  the 
Basic  Provisions  (§  457.8)  regarding  acreage 
initially  planted  after  the  final  planting  date 
and  the  applicability  of  a  Late  Planting 
Agreement  Option,  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
section  13(c)),  and  acreage  you  were 
prevented  from  planting  (see  section  13(d)). 
These  coverages  provide  reduced  production 
guarantees.  The  premiiun  amount  for  late 
planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that  for 
timely  planted  acreage.  If  the  amount  of 
premium  you  are  required  to  pay  (gross 
premium  less  our  subsidy)  for  late  planted 
acreage  or  prevented  planting  acreage 
exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be  provided, 
no  premium  will  be  due,  and  no  indemnity 
will  be  paid  for  such  acreage. 


(b)  If  you  were  prevented  from  planting, 
you  must  provide  written  notice  to  \u  not 
later  than  the  acreage  reporting  date. 

(c)  Late  Planting 

(1)  For  rice  acreage  planted  during  the  late 
planting  period,  the  production  guarantee  for 
each  acre  will  be  reduced  for  each  day 
planted  after  the  final  planting  date  by: 

(i)  One  percent  per  day  for  the  1st  through 
the  10th  day;  and 

(ii)  Two  percent  per  day  for  the  11th 
through  the  25th  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§  457.8),  you  must  report  the 
dates  the  acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  rice  continues  after  the 
filial  planting  date,  or  you  are  prevented  from 
planting  during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions  for  the  insured  crop; 
or 

(ii)  Five  days  after  the  end  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period)- 

(1)  If  you  were  prevented  from  timely 
planting  rice,  you  may  elect: 

(i)  To  plant  rice  during  the  late  planting 
period.  The  production  guarantee  for  such 
acreage  will  be  determined  in  accordance 
with  section  13(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest  You  may 
also  elect  to  plant  the  insiued  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
thirty-five  percent  of  the  production 
guarantee  for  timely  planted  acres.  For 
example,  if  your  production  guarantee  for 
timely  planted  acreage  is  2,000  pounds  per 
acre,  your  prevented  planting  production 
guarantee  would  be  700  pounds  per  acre 
(2,000  pounds  multiplied  by  0.35).  If  you 
elect  to  plant  the  insured  crop  after  the  late 
planting  period,  production  to  count  for  such 
acreage  will  be  determined  in  accordance 
with  sections  12  (c)  through  (e);  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  10th  day  following  the  final  planting  date 
for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to 
seventeen  and  five  tenths  percent  of  the 
production  guarantee  for  timely  planted  acres 
will  be  provided  for  such  acreage,  if  the 
substitute  crop  is  planted  after  the  10th  day 
fcrflowing  the  final  planting  date  for  the 
instired  crop.  If  you  elected  the  Catastrophic 
Risk  Protection  Endorsement  or  excluded 
this  coverage,  and  plant  a  substitute  crop,  no 
prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  2,000 
'poimds  p>er  acre,  your  prevented  planting 

production  guarantee  would  be  350  pxninds 
per  acre  (2,000  pounds  multiplied  by  0.175). 
You  may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
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applicable  premium  rate.  If  you  vr\sh  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 
remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(2)  Production  guarantees  for  timely,  late, 
and  prevented  planting  acreage  within  a  tmit 
will  be  combined  to  determine  the 
production  guarantee  for  the  unit.  For 
example,  assume  you  insure  one  unit  in 
which  you  have  a  100  percent  share.  The  unit 
consists  of  150  acres,  of  which  50  acres  were 
planted  timely,  50  acres  were  planted  seven 
(7)  days  after  the  final  planting  date  (late 
planted),  and  50  acres  were  not  planted  but 
are  eligible  for  a  prevented  planting 
production  guarantee.  The  production 
guarantee  for  the  unit  will  be  computed  as 
follows: 

(i)  For  the  timely  planted  acreage,  multiply 
the  per  acre  production  guarantee  for  timely 
planted  acreage  by  the  50  acres  planted 
timely; 

(ii)  For  the  late  planted  acreage,  multiply 
the  per  acre  production  guarantee  for  timely 
planted  acreage  by  ninety-three  percent  and 
multiply  the  result  by  the  50  acres  planted 
late;  and 

(iii)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by: 

(A)  Thirty-five  percent  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest. 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(B)  Seventeen  and  five  tenths  percent  and 
multiply  the  result  by  the  50  acres  you  were 
prevented  from  planting,  if  the  acreage  is 
eligible  for  prevented  planting  coverage,  and 
if  you  elect  to  plant  a  substitute  crop  for 
harvest  after  the  10th  day  following  the  final 
planting  date  for  the  insured  crop.  (This 
paragraph  (B)  is  not  applicable,  and 
prevented  planting  coverage  is  not  available 
under  these  crop  provisions,  if  you  elected 
the  Catastrophic  Risk  Protection 
Endorsement  or  you  elected  to  exclude 
prevented  planting  coverage  when  a 
substitute  crop  is  planted  (see  section  13 
(d)(l){iii))). 

Your  premium  will  be  based  on  the  result 
of  multiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit. 

(3)  You  must  have  the  inputs  available  to 
pl^t  and  produce  the  intended  crop  with  the 
expectation  of  at  least  producing  the 
production  guarantee.  Proof  that  these  inputs 
were  available  may  be  required. 

(4)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8),  the  insurance  period  for  prevented 
planting  coverage  begins: 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  for  the  insured  crop  in 


the  coimty  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 
county  for  the  previous  crop  year,  provided 
continuous  coverage  has  been  in  e^ect  since 
that  date.  For  example,  if  you  make 
application  and  purchase  insurance  for  rice 
for  the  1998  crop  year,  prevented  planting 
coverage  will  begin  on  the  1998  sales  closing 
date  for  rice  in  the  coimty.  If  the  rice 
coverage  remains  in  effect  for  the  1999  crop 
year  (is  not  terminated  or  canceled  during  or 
after  the  1998  crop  year),  prevented  planting 
coverage  for  the  1999  crop  year  began  on  the 
1998  sales  closing  date.  Cancellation  for  the 
purpose  of  transferring  the  policy  to  a 
different  insurance  provider  when  there  is  no 
lapse  in  coverage  will  not  be  considered 
terminated  or  canceled  coverage  for  the 
purpose  of  the  preceding  sentence. 

(5)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  PSA  Farm  Serial 
Numbers  in  which  you  have  a  share,  adjusted 
for  any  reconstitution  that  may  have  occurred 
on  or  t)efore  the  sales  closing  date.  Eligible 
acreage  for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted  for  the 
crop  year,  the  acreage  eligible  for  prevented 
planting  coverage  will  not  exceed  the  total 
acreage  permitted  to  be  planted  to  the 
insured  crop. 

(ii)  If  you  do  not  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits  the 
number  of  acres  that  may  be  planted,  and 
tmless  we  agree  in  writing  on  or  before  the 
sales  closing  date,  eligible  acreage  will  not 
exceed  the  greater  of: 

(A)  The  FSA  base  acreage  for  the  insured 
crop,  including  acres  that  could  be  flexed 
from  another  crop,  if  applicable; 

(B)  The  number  of  acres  planted  to  rice  on 
the  FSA  Farm  Serial  Number  during  the 
previous  crop  year;  or 

(C)  One-hundred  percent  of  the  simple 
average  of  the  number  of  acres  planted  to  rice 
during  the  crop  years  that  you  certified  to 
determine  your  yield. 

(iii)  A  prevented  planting  production 
guarantee  will  not  tie  provided  for  any 
acreage: 

(A)  That  does  not  constitute  at  least  20 
acres  or  twenty  percent  of  the  acreage  in  the 
unit,  whichever  is  less  (Acreage  that  is  less 
than  20  acres  or  twenty  percent  of  the  acreage 
in  the  unit  will  be  presumed  to  have  been 
intended  to  be  planted  to  the  insured  crop 
planted  in  the  unit,  unless  you  can  show  that 
you  had  the  inputs  available  before  the  final 
planting  date  to  plant  and  produce  another 
insured  crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture: 

(D)  On  which  another  crop  is  prevented 
fit>m  being  planted,  if  you  have  already 


received  a  prevented  planting  indemnity, 
guarantee  or  amount  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  was 
double-cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on  the 
acreage; 

(E)  On  which  the  insured  crop  is  prevented 
bom  being  planted,  if  any  other  crop  is 
planted  and  feils,  or  is  planted  and 
harvested,  hayed,  or  grazed  on  the  same 

ac:  'jage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  section 
13(d)(2)(iii)(A),  or  a  substitute  crop  allowed 
in  section  13(d)(2)(iii)(B),  unless  you  provide 
adequate  records  of  acreage  and  production 
showing  that  the  acreage  was  double-cropped 
in  each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  EndcHvement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double-cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insiuvnce  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fellow  for  crop  rotation 
purposes. 

(iv)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  nimiber  of  rice  acres  timely 
planted  and  late  planted.  For  example, 
assume  yoii  have  100  acres  eligible  for 
prevented  planting  coverage  in  which  you 
have  a  100  percent  share.  The  acreage  is 
located  in  a  single  FSA  Farm  Serial  Number 
which  you  insure  as  two  separate  optional 
units  consisting  of  50  acres  each.  If  you 
planted  60  acres  of  rice  on  one  optional  unit 
and  40  acres  rice  on  the  second  optional  unit, 
your  prevented  planting  eligible  acreage 
would  be  reduced  to  zero  (i.e.,  100  acres 
eligible  for  prevented  planting  coverage 
minus  100  acres  planted  equals  zero). 

(6)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§  457.8),  you  must  report  by  unit 
any  insurable  acreage  that  you  were 
prevented  frnm  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  production 
guarantee,  the  total  amount  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  eligible  acres 
physically  located  in  a  unit,  will  be  deleted 
from  your  acreage  report. 
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14.  Written  Agraements 

Designated  tenns  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
14(e): 

(b)  The  application  for  a  wraitten  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  be  valid  for 
one  year  (If  the  written  agreement  is  not 
specifically  renewed  the  following  year, 
insiirance  coverage  for  subsequent  crop  years 
will  be  in  accordance  %vith  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
sulmitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C,  on  January  21, 
1997. 

Kannadi  D.  Ackennan. 
Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-2041  Filed  1-2&-97;  8:45  am] 
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10  CFR  Part  430 

(Docket  Numbers  EE-RM-e3-801  and  EE- 
RM-03-801-RAq 

Energy  Conaervatton  Program  for 
Conaumer  Producta;  Room  Air 
CondltkNier  Energy  Conaervatton 
Standarda 

AGENCY:  Office  of  Energy  Efficiency  and 
I^newable  Energy,  Energy  Department. 
ACTION:  Notice  of  limited  reopening  of 
the  record  and  opportunity  for  public 
comment. 

summary:  The  Department  of  Energy 
reopens  the  record  of  its  rulemaking  to 
revise  the  room  air  conditioner  energy 
conservation  standards  under  the 
Energy  Policy  and  Conservation  Act. 
Notice  is  given  of  revised  draft  reports 
on  the  potential  impact  of  alternative 
efficiency  levels,  various  written  and 
oral  comments  from  industry 
refiresentatives  and  energy  efficiency 
advocates,  new  factual  information,  and 


the  principal  policy  options  now  imder 
consideration. 

DATES:  Comments  must  be  received  on 
or  before  February  13, 1997. 
AOORESSES:  Comments  shotdd  be 
addressed  to  Kathi  Epping,  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
Forrestal  Building,  Mail  Station  EE-43, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585.  A  copy  of  the 
revised  draft  Technical  Support 
Dociunent  and  other  post  comment 
period  correspondence  is  available  for 
public  inspection  and  copying  at  the 
Freedom  of  Information  ReadLog  Room, 
U.S.  Department  of  Energy,  Forrestal 
Building,  Room  lE-190, 1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585,  (202)  58&- 
7574,  between  the  hotu^  of  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Copies  of  the 
revised  draft  Technical  Support 
Document  may  be  obtained  from:  U.S. 
Department  of  Energy.  Office  of  Energy 
Efficiency  and  Renewable  Energy. 
Forrestal  Building,  Mail  Station  EE-43, 
1000  Independence  Avenue,  S.W.. 
Washington.  D.C  20585.  (202)  586- 
9127. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  Epping,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43. 1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585.  (202  586- 
7425. or 
Eugene  Margolis.  Esq.,  U.S.  Department 
.    of  Energy,  Office  of  General  Counsel, 
Forrestal  Building,  Mail  Station  GC- 
72, 1000  Independence  Avenue.  S.W.. 
Washington.  D.C.  20585.  (202)  58&- 
9507. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  325  of  the  Energy  Policy  and 
Conservation  Act  (EPCA),  42  U.S.C 
6295,  the  Department  of  Energy  (DOE) 
proposed  to  revise  the  energy 
conservation  standards  applicable  to 
room  air  conditioners,  as  well  as  a 
variety  of  other  constmier  products.  59 
FR  10464  (March  4, 1994).  Section 
325(o)(2)  requires  that  any  amended 
standard  be  designed  to  achieve  the 
maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified.  42 
U.S.C.  6295(o)(2). 

DOE  held  public  hearings  and 
received  12  comments  on  its  proposed 
revisions  to  the  room  air  conditioner 
energy  conservation  standards.  After 
reviewing  the  comments.  DOE 
concluded  that  a  number  of  signifiomt 
issues  had  been  raised  that  required 


additional  analysis.  DOE  also  decided  to 
sever  the  rulemaking  on  room  air 
conditioners  from  the  rulemakings  for 
the  other  consumer  products  covered  by 
the  notice  of  proposed  rulemaking. 

On  May  5. 1996.  DOE  distributed  a 
copy  of  the  Draft  Report  on  the  Potential 
Impact  of  Alternative  Energy  Efficiency 
Levels  for  Room  Air  Conditioners  (Draft 
Report),  containing  DOE's  revised 
analysis  examining  five  alternative 
efficiency  levels,  to  a  mailing  list  that 
included  all  of  the  commenters  on  the 
proposed  rule  on  room  air  conditioners. 
(BE^RM-93-801-RAC  No.  1  and  No.  2.) 
The  letter  invited  recipients  to  comment 
on  the  Draft  Report  by  no  later  than  July 
1. 1996.  A  copy  of  the  cover  letter  and 
the  mailing  list  has  been  added  to  the 
record  on  file  for  inspection  in  the  DOE 
Freedom  of  Information  Reading  Room. 

On  April  23, 1996,  the  American 
Council  for  an  Energy  Efficient 
Economy  (ACEEE)  and  the  Natural 
Resources  Defense  Council  (NRDC)  sent 
a  letter  to  the  Association  of  Home 
Appliance  Manufacturers  (AHAM)  with 
the  following  table  of  proposed  standard 
levels: 


Class 

Standard  level 

Units  without  reverse  cyde 

and  with  kxivered  sides. 

Capacity  less  than 

10.0  EER. 

20.000  Btufti. 

Capacity  20,000  Btu/h 

9.0  EER. 

and  more. 

Units  without  reverse  cyde 

9.0  EER. 

and  without  louvered  sides. 

Sttder/casement  and  case- 

9.0 EER. 

ment-only  units. 

Units  with  reverse  cyde,  all 

0.5  EER  less 

capacities. 

than  the 

standard  for 

acom- 

parable 

cool-only 

model. 

At  a  May  21, 1996,  meeting  at  which 
representatives  of  ACEEE,  AHAM,  and 
DOE  were  present,  AHAM  circulated  a 
handout  including  a  variety  of  charts 
that  has  been  added  to  the  record  on  file 
for  public  inspection  in  the  DOE 
Freedom  of  Information  Reading  Room. 
Attachment  3A  of  the  handout  was  a 
chart  entitled  "Life  Cycle  Cost  and 
Payback — Room  Air  Conditioners,  Effect 
of  Allocating  Cost  of  Chassis  Size 
Change."  (EE-RM-93-801-RAC  No.  9  at 
Attachment  3A.) 

Between  the  beginning  of  Jime  and 
the  end  of  November,  1996,  DOE 
received  six  comments  on  the  Draft 
Report  or  related  issues.  DOE  officials 
held  meetings  on  September  26  with 
representatives  of  AHAM  and  interested 
manufacturers  and  on  September  27 
with  ACEEE,  the  Alliance  to  Save 
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Energy,  NRDC,  and  State  energy  officials 
from  California,  Florida,  and  Oregon. 
Memoranda  svimmarizing  these 
meetings  have  been  added  to  the  record 
on  file  for  public  inspection  in  the  DOE 
Freedom  of  Information  Reading  Room. 
(EE-RM-93-801-RAC  No.  11  and  No. 
12.)  The  participants  in  each  meeting 
were  informed  as  to  the  discussions 
diuing  the  other  meeting:  at  the 
September  27  meeting  with  energy 
efficiency  advocates,  OOE  described  the 
September  26  meeting  with  the 
manufacturers,  and  after  the  September 
27  meeting,  £)OE  informed  AHAM  of  the 
discussions  at  the  September  27 
meeting.  In  these  meetings:  (1) 
manufacturers  argued  for  prorating  the 
cost  of  increasing  chassis  size  at  each 
efficiency  level;  (2)  efficiency  advocates 
indicated  concern  about  loopholes  that 
might  be  created  by  establishing 
considerably  lower  standard  levels  for 
certain  reverse  cycle  or  non-louvered 
product  classes  as  compared  to  their 
louvered  or  cool-only  counterpart 
product  classes;  and  (3)  efficiency 
advocates  objected  to  industry- 
recommended  standard  levels  for 
casement  room  air  conditioners. 

On  the  basis  of  these  inputs,  DOE 
prepared  a  supplemental  analysis  to  be 
appended  to  the  Draft  Report  that 
focused  on  a  set  of  efficiency  levels  for 
the  same  9  classes  analyzed  in  the 
proposed  rule.  The  Department  is 
inclined  to  use  the  same  standard  for 
class  6  as  it  uses  for  class  7  and  the  same 
standard  for  classes  9  and  10  as  it  uses 
for  class  8,  as  was  done  in  the  proposed 
rule.  A  copy  of  the  supplemental 
analysis  has  been  added  to  the  record  on 
file  for  inspection  in  the  £>OE  Freedom 
of  Information  Reading  Room,  and  DOE 
is  sending  a  copy  to  all  commenters  on 
the  proposed  rule  for  room  air 
conditioners.  (EE-RM-93-801-RAC  No. 
13.)  The  analyzed  efficiency  levels  by 
class  are  as  follows: 

1.  Without  reverse  cycle  and 
with  louvered  sides  less 
than  6,000  Btu/h  ^ 

2.  Without  reverse  cycle  and 
with  louvered  sides  6,000  to 
7,999  Btu/h 

3.  Without  reverse  cycle  and 
with  louvered  sides  8.000  to 
13,999  Btu/h 

4.  Without  reverse  cycle  and 
with  louvered  sides  14.000 
to  19,999  Btu/h 

5.  Without  reverse  cycle  and 
with  louvered  sides  20,000 
and  more  Btu/h  


8.  Without  reverse  cycle  and 
without  louvered  sides 
8,000  to  13,999  Btu/h  


7.  Without  reverse  cycle  and 
without  louvered  sides 
6,000  to  7,999  Btu/h  


9.7  EER. 

9.7  EER. 

9.8  EER. 
9.7  EER 

8.SBER 

• 

9.0  EER 


11.  With  reverse  cycle,  and 
with  louvered  sides  

12.  With  reverse  cycle,  with- 
out louvered  sides 


8.5  EER 


9.0  EER 

8.SEER 


For  some  classes,  there  was  a 
coincidence  of  views  between  the 
energy  efficiency  advocates  and  AHAM 
on  the  efficiency  level.  As  to  classes  1 
through  5,  there  was  disagreement  about 
how  to  take  into  accoimt  the  cost  of 
increasing  chassis  size.  DOE  has  chosen 
to  analyze  efficiency  levels 
corresponding  to  the  minimum  life 
cycle  costs  when  chassis  size  cost  is 
prorated.  (See  Attachment  3A.) 

With  respect  to  class  8,  manufacturers 
commented  that  under  the  1990 
standards  they  were  forced  to  reduce  the 
highest  capacity  models  within  this 
product  class.  They  argue  that 
increasing  the  standard  (currently  at  8.5 
EER)  for  this  class  will  again  eliminate 
higher  capacity  models  within  the  class 
from  the  market.  (EE-RM-93-801  No. 
544  at  5.)  According  to  the  1996  AHAM 
Directory,  the  highest  capacity  model 
available  without  louvered  sides  and 
without  a  reverse  cycle  is  12,500  Btu/h 
with  an  EER  of  8.5.  In  addition,  only 
one  manufacturer  currently  makes  units 
at  a  capacity  of  9,000  Btu/h  or  higher 
which  would  meet  the  9.0  standard 
recommended  by  ACEEE  and  NRDC. 
The  Department  believes  that  raising  the 
current  standard  for  this  class  risks 
eliminating  higher  capacity  models 
within  this  class,  and  therefore,  the 
Department  is  not  inclined  to  raise  the 
standard  for  this  class. 

For  the  final  rule,  DOE  is  inclined  to 
split  classes  11  and  12.  ACEEE,  NRDC, 
and  AHAM  all  recommended  using  a  .5 
differential  between  reverse  cycle  units 
and  their  "cool-only"  counterparts.  (EE- 
RM-93-aoi-RAC  No.  3  and  EE-RM- 
93-801  No.  1  at  21.)  For  units  with 
reverse  cycle  and  louvered  sides,  the 
energy  efficiency  advocates  are  willing 
to  accept  an  EER  of  9.0.  (^-RM-93- 
801-RAC  No.  5  at  5.)  AHAM  finds  this 
level  to  be  acceptable  for  units  with 
capacities  less  than  20,000  Btu/h. 
However,  for  units  at  20,000  Btu/h  or 
more,  AHAM  argues  that  the  standard 
should  not  be  higher  than  the  standard 
for  its  "cool-only"  counterpart.  (EE- 
RM-93-801^lAC  No.  6  at  3.)  The 
Department  is  inclined  to  agree.  By 
splitting  the  class  11  at  20,000  Btu/h. 
the  Department  can  raise  the  standard 
for  most  of  the  imits  with  reverse  cycle 
and  with  louvers  without  raising  the 
standard  for  units  of  capacities  of  20.000 


Btu/h  or  more  above  the  8.5  EER  of  its 
cool-only  counterpart. 

Similarly,  the  Department  is  inclined 
to  spUt  class  12,  and  set  the  standard  for 
units  less  than  14,000  Btu/h  at  8.5  EER 
while  keeping  the  standard  for  units  of 
14,000  Btu/h  or  more  at  8.0  EER.  TTiis 
split  WQuld  follow  the  recommmidation 
of  a  .5  differential  between  reverse  cycle 
units  and  their  "cool-only"  cotmterparts 
for  the  standards  for  units  vnthout 
louvers  proposed  by  the  ACEEE  and 
NRDC.  Similarly,  it  would  follow  the 
recommendation  of  a  .5  diffierential 
between  reverse  cycle  imits  and  their 
"cool-only"  counterparts  for  the 
standards  proposed  by  AHAM  with  the 
exception  of  units  in  die  8,000-13,999 
Btu/h  capacity  range.  However, 
according  to  the  1996  AHAM  directory, 
only  one  model  with  reverse  cycle  and 
without  louvers  in  this  capacity  range 
does  not  meet  an  8.5  EER. 

In  the  notice  of  proposed  rulemaking, 
IX3E  proposed  standard  levels  for  all 
product  classes,  other  than  casement 
room  air  conditioners.  For  the  final  rule, 
DOE  is  inclined  to  use  the  efficiency 
standard  recommended  by  AHAM, 
ACEEE,  and  NRDC  for  casement-slider 
units  (9.5  EER)  (EE-RM-93-801-RAC 
No.  6  at  2  and  EE-RM-93-801-RAC  No. 
5  at  5)  and  the  standard  recommended 
by  AHAM  for  casement-only  units  (8.7 
EER).  (EE-RM-93-801 -RAC  No.  6  at  2.) 
For  the  purposes  of  this  rulemaking,  a 
casement-type  imit  is  defined  as  a  14  x 
11  inch  or  smaller  imit  used  in  a 
casement-only  or  casement-slider 
window.  Although  the  efficiency 
advocates  argued  for  a  higher  standard 
level  for  casement-only  units  (EE-RM- 
93-801-RAC  No.  5  at  3-4),  they  did  not 
provide  the  supporting  analysis  that 
would  warrant  adoption  of  that  level. 

The  Department  is  providing  a  15  day 
comment  period  because  all  the 
interested  parties  who  have  actively 
participated  in  this  rulemaking  are 
familiar  with  most  of  the  information  on 
which  this  notice  is  based  and  have 
already  been  given  extensive 
opportimities  to  make  their  views 
known  to  each  other  and  to  DOE. 

Issued  in  Washington.  D.C,  on  January  23, 
1997. 

Cluistiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[PR  Doc.  97-2175  Filed  1-28-97;  8:45  am) 
BMJJNQ  COOe  (460-01-^ 
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10  CFR  Part  430 

[Docket  No.  EE-RM-«4-230] 
RIN  1904-AA88 

Enargy  Conaervation  Program  for 
Conaumer  Produeta:  Notlca  of  Public 
Work8tK>p  on  Reaidantlal  Water  Heater 
Teat  Procedurea 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTKM:  Notice  of  public  workshop. 

summary:  In  today's  notice,  the 
Department  of  Energy  (the  Department 
or  DOE)  is  convening  a  public  workshop 
for  water  heaters  to  discuss  comments 
received  on  its  notice  of  proposed 
rulemaking  and  from  the  public  hearing. 
All  persons  are  hereby  given  notice  of 
the  opportunity  to  attend  and 
participate  in  the  pubUc  workshop. 
DATES:  The  public  workshop  will  be 
held  on  Wednesday,  February  12, 1997, 
from  9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  A  copy  of  the  comments 
may  be  obtained  from:  U.S.  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Stop:  EE-43, 1000 
Independence  Avenue,  SW, 
Washii^on,  DC  20585,  (202)  586-7574. 
These  documents  may  be  read  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  DOE,  Forrestal  Building, 
Room  lE-190, 1000  Independence 
Avenue.  SW,  Washington,  DC  20585. 
(202)  586-6020,  between  the  hours  of 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

The  public  workshop  will  be  held  at 
the  U.S.  Department  of  Energy,  Room 
lE-24.'>,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bryan  Berhnger,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Stop  EE-43, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  (202) 
58e-0371;  or 

Ms.  Sandy  Beall,  Office  of  Energy 
Efficiency  and  Renewable  Energy. 
U.S.  Department  of  Energy,  Mail  Stop 
EE-43, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0121, 
(202)  586-7574. 

SUPPtEM^NTARY  INFOmiATION:  On  March 

23. 1995,  the  Department  of  Energy 

published  a  notice  of  Proposed  Rule  and 

Public  Hearing  on  proposed 

amendments  to  clarify  the  water  heater; 

kitchen  range,  oven,  and  microwave; 

and  clothes  washer  test  procedures.  (60 

FR  15330,  March  23, 1995)  The  notice 


requested  data  and  comments  until  the 
close  of  comment  period  on  August  31, 
1995  (Docket  No:  EE-RM-94-230).  A 
public  hearing  was  held  on  July  12, 
1995. 

The  Department  is  convening  a  pubUc 
workshop  for  water  heaters  to  discuss 
the  large  number  of  comments  received 
on  the  notice  and  from  the  public 
hearing.  The  Department  seeks  to  gather 
additional  information  and/or  data  on 
certain  unresolved  issues  being 
considered  by  the  Department  in  its 
development  of  the  Final  Rule  for  Water 
Heater  Test  Procedure. 

The  tentative  topics  and  issues  to  be 
discussed  at  the  February  12, 1997, 
public  workshop  include  the  following: 

1.  First  Hour  Rating  for  Storage-Type 
Water  Heaters 

•  Should  DOE  consider  the  1979  test 
method  (44  FR  52632,  September  7, 
1979)  for  measuring  first  hour  rating? 

•  Should  EXDE  retain  the  current  test 
method  (55  FR  42162.  October  17. 1990) 
for  measuring  first  hour  rating? 

•  Should  DOE  adopt  the  1995 
proposed  test  method  (60  FR  15330. 
March  23,  1995)  for  measuring  first  hour 
rating  (with  revision  to  include  a 
temperature  correction  factor  of  120"F 
for  each  draw  if  an  internal  mixing 
device  is  used)? 

•  Should  DOE  adopt  the  alternate  test 
method  proposed  by  Dr.  Carl  Hiller  of 
Electric  Power  Research  Institute  (EPRI) 
(EE-RM-94-230,  No.  17)? 

2.  Instantaneous  water  heaters 

•  Do  oil-fired  instantaneous  water 
heaters  exist  in  the  marketplace,  and,  if 
so,  should  test  procedures  be  developed 
for  them? 

•  Should  test  procediues  be 
developed  for  single  point-of-use  type 
electric  instantaneous  water  heaters? 

•  Should  IX)E  adopt  an  alternate 
first-hour  rating  method  for 
instantaneous  water  heaters  using  a 
maximum  draw  rate  at  a  temperature 
rise  of  77  "Y  as  proposed  by  Gas 
Appliance  Manufacturers  Association 
(GAMA)  (EE-RM-94-230,  No.  1  &  35). 
or  a  temperature  rise  of  50  "F  as 
proposed  by  Edison  Electric  Institute 
(EEI)  (EE-RM-94-230.  No.  2  &  27)  and 
EPRI  (EE-RM-94-230,  No.  17)? 

3.  Storage- type  water  heaters  with  rated 
storage  capacities  of  less  than  20  gallons 

•  Should  test  procedures  developed 
for  storage-type  water  heaters  be  applied 
to  storage-type  water  heaters  with  rated 
storage  capacities  of  less  than  20 
gallons? 

•  If  so.  should  the  draw  rate  and  daily 
draw  volume  in  ASHRAE  Standard 
118.2 — 1993.  as  referenced  in  the  1995 


DOE  proposed  rule,  be  used  in  the  24- 
hour  simulated  use  test  for  storage-type 
water  heaters  with  rated  storage 
capacities  of  less  than  20  gallons?  Or 
should  some  other  draw  rate  and  total 
daily  drawn  voliune  be  used? 

•  Should  test  procedures  be 
developed  for  storage-type  water  heaters 
with  rated  storage  capacities  of  less  than 
10  gallons  (single  point-of-use  type 
heaters)? 

4.  Daily  hot  water  usage 

•  Does  the  daily  usage  assiuned  in  the 
current  test  procedures.  64.3  gallons, 
reflect  realistic  daily  hot  water  usage, 
and  if  not,  what  volume  should  it  be? 

•  How  will  the  Energy  Factor  be 
affected  if  testing  were  conducted  at  a 
daily  hot  water  usage  volimie  other  than 
64.3  gallons? 

5.  Thermostat  settings 

•  Should  the  ciurrent  setting  of  135  *F 
be  lowered  to  120  "F  to  reflect 
manufacturers'  recommendation  that 
thermostat  setting  be  set  at  a  lower 
setting  to  avoid  potential  scalding? 

•  W3W  will  the  Energy  Factor  be 
effected  if  testing  were  conducted  at  a 
thermostat  setting  of  120  "F? 

6.  Test  procedures  for  heat  pump  water 
heaters 

•  Does  the  current  test  procedure 
(draw  schedule  of  six  hourly  draws  of 
10.7  gallons  per  draw)  provide  operating 
conditions  which  would  allow  the 
resistance  element(s)  to  be  activated? 

•  Should  DOE  consider  an  alternate 
draw  schedule  to  be  used  in  the  24-hr 
simulated  use  test  for  heat  pump  water 
heaters  and  if  so,  what  should  this  draw 
schedule  be? 

•  How  will  the  Energy  Factor  be 
efiiected  if  testing  were  conducted  using 
different  alternate  draw  schedules? 

7.  Definitions  for  heat  pump  water 
heaters,  add-on  heat  pump  water 
heaters,  integral  heat  pump  water 
heaters,  solar  water  heaters,  and  heat 
pump  water  heater  storage  tanks 

•  Should  any  of  the  proposed 
definition  be  adopted  by  DOE? 

•  Should  any  proposed  definition  be 
revised  and  if  so.  which  one(s)  and  how 
should  it  (they)  be  revised? 

•  Which,  if  any  proposed  definition 
should  be  completely  deleted? 

After  completion  of  the  workshop,  the 
Department  will  review  all  of  the 
findings  and  other  recommendations. 
The  Department  will  use  this 
information  to  develop  the  final  rule  for 
the  water  heater  test  procediues.  The 
workshop  will  be  professionally 
facilitated. 

Please  notify  Mr.  Bryan  Berringer  at 
the  above  listed  address  of  your 
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intention  to  attend  the  workshop,  or  if 
you  wish  to  be  added  to  the  DOE 
mailing  list  for  receipt  of  future  rules 
and  information  concerning  water 
heater  matters  relating  to  energy 
efficiency. 

Issued  in  Washington,  DC  on  January  22, 
1097. 

Quistiiw  A.  Errin, 

Assistant  Secretary,  Energy  Efficancy  and 
Renewable  Energy. 

[PR  Doc  97-2173  Filed  1-28-97;  8:45  am] 
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between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  appUes  to  the 
proposed  AD  may  be  obtained  from 
Fairchild  Aircraft.  Inc..  P.O.  Box 
790490.  San  Antonio,  Texas  78279- 
0490;  telephone  (210)  824-9421.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Himg  Viet  Nguyen,  Aerospace  Engineer. 
FAA,  Airplane  Certification  Office.  2601 
Meacham  Boulevard.  Fort  Worth,  Texas 
76193-0150;  telephone  (817)  222-5155; 
facsimile  (817)  222-5960. 


DEPARTMENT  OF  TRANSPOFTTATION     8"'*«^>«ITARY  INFORMATION: 


Federal  Aviation  AdminMratton 

14CFRPart39 

[Docket  Na  M-CE-65-AQ1 

RiN  2120-AA64 

Alrworthlnaaa  Dlraetfvaa;  Fairchild 
Aircraft,  Inc  8A226  and  SA227  Sarias 
Alrplanaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  doctunent  proposes  to 
supersede  AD  96-21-05.  whidi 
currently  requires  the  following  on 
certain  Fairchild  Aircraft.  Inc. 
(Fairchild)  SA226  and  SA227  series 
airplanes  that  do  not  have  a  certain 
elevator  torque  tube  installed:  drilling 
inspection  access  holes  in  the  elevator 
torque  tube  arm.  inspecting  the  elevator 
torque  tube  for  corrosion,  replacing  any 
corroded  elevator  torque  tube,  and 
applying  a  corrosion  preventive 
ccnnpound.  AD  96-21-05  resulted  from 
several  repeats  of  corrosion  foimd  in  the 
elevator  torque  tube  area  on  the  affacted 
airplanes.  The  proposed  AD  would 
retain  the  actions  required  by  AD  96- 
21-05.  and  would  add  certain  Fairchild 
Model  SA227-BC  airplanes  to  the 
Applicabihty  section  of  that  AD.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
flight  control  system  caused  by  a 
corroded  elevator  torque  tube,  which 
could  result  in  loss  of  control  of  the 
airplane. 

DATES:  Comments  must  be  received  on 
or  before  April  1, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region.  - 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-65- 
AD.  Romn  1558,  601  E.  12th  Street, 
ICansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 


Gimments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  siich 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

E reposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules  • 
Docket. 

Conunenters  Mrishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-65-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  ccHnmenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  ODunsel.  Attention: 
Rules  Docl^et  No.  96-CE-65-AD.  Room 
1558. 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

Events  f  leading  to  the  Proposed  AD 

AD  96-21-05.  Amendment  39-9782 
(61  FR  54538.  October  21. 1996). 
CTirrently  requires  the  following  on 
certain  Fairtmld  Aircraft  SA226  and 
SA227  series  airplanes  that  do  not  have 


a  part  number  (P/N)  27-44026-007 
elevator  torque  tube  installed: 

•  Drilling  inspection  access  holes  in 
the  elevator  torque  tube  arm; 

•  Inspecting  the  elevator  torque  tube 
for  corrosion  and  replacing  any 
corroded  elevator  torque  tube;  and 

•  Applying  a  corrosion  preventive 
compound. 

.  Accomplishment  of  the  inspection 
access  hole  drilling,  the  inspection,  and 
the  corrosion  preventive  compound 
application  is  in  accordance  with  either 
Fairchild  Aircraft  Service  Bulletin  (SB) 
226-27-050  OT  Fairchild  Aircraft  SB 
227-27-028.  both  issued:  January  22, 
1990. 

AD  96-21-05  resulted  from  several 
reports  of  corrosion  foimd  in  the 
elevator  torque  tube  area  on  the  affected 
airplanes. 

The  FAA  has  since  determined  that 
the  requirements  of  AD  96-21-05 
should  also  apply  to  certain  Fairchild 
Model  SA227-^  airplanes.  In  addition. 
Fairchild  has  issued  an  engineering 
order  that  provides  instructions  for 
reworidng  the  elevator  torque  tube. 
When  reworked,  the  elevator  torque 
tiibe  is  identified  as  P/N  27-44026- 
SEO-1-03. 

The  FAA  has  also  determined  that 
airplane  owners/operators  should  not 
have  to  accompUsh  the  actions  of  AD 
96-21-05  if  the  affected  airplane 
incorporates  an  elevator  torque  tube 
with  either  P/N  27-44026-005,  P/N  27- 
44026-007.  at  P/N  27-44026-SEO-l- 
03. 

The  FAA's  Determinatioa 

After  examining  the  circumstances 
and  revievdng  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  failure  of  the 
flight  control  system  caused  by  a 
corroded  elevator  torque  tube,  which 
could  result  in  loss  of  control  of  the 
airplane. 

Explanation  of  the  Provisions  of  tlw 
PropoeedAD 

Since  an  imsafia  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Fairchild  SA226  and 
SA227  series  airplanes  of  the  same  type 
design,  the  FAA  is  proposing  an  AD  that 
would  supersede  AD  96-21-05.  The 
proposed  AD  would  (1)  retain  the 
requirements  of  drilling  inspection 
access  holes  in  the  elevator  torque  tube 
arm.  inspecting  the  elevator  torque  tube 
for  corrosion  and  replacing  any 
corroded  elevator  torque  tube,  and 
applying  a  corrosion  preventive 
compound;  (2)  add  certain  Fairchild 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Proposed  Rules 


4205 


4204 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Proposed  Rules 


Model  SA227-BC  airplanes  to  the 
Applicability  section  of  the  AD;  and  (3) 
exempt  from  the  AD  those  airplanes 
incorporating  an  elevator  torque  tube 
with  either  P/N  27-44026-005.  P/N  27- 
44026-007,  or  P/N  27-44026-SEO-l- 
03.  Accomplishment  of  the  proposed 
inspection  access  hole  drilling,  the 
inspection,  and  the  corrosion  preventive 
compound  application  would  still  be  in 
accordance  with  either  Fairchild 
Aircraft  SB  226-27-050  or  Fairchild 
Aircraft  SB  227-27-028,  both  Issued: 
January  22, 1990. 

Compliance  Time  of  the  Proposed  AD 

The  compUance  time  for  the  proposed 
AD  is  presented  in  calendar  time 
instead  of  hours  time-in-service  (TIS). 
The  FAA  has  determined  that  a  calendar 
time  for  compliance  would  be  the  most 
desirable  method  because  the  unsafe 
condition  described  by  the  proposed  AD 
is  caused  by  corrosion.  Corrosion  can 
occur  on  airplanes  regardless  of  whether 
the  airplane  is  in  service  or  on  the 
ground. 

Cost  Impact 

The  FAA  estimates  that  396  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  10  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Based  on 
these  figiues,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $237,600.  This  figure  is 
based  on  the  presiunption  that  no 
owner/operator  of  the  affected  airplanes 
has  accomplished  the  proposed 
inspection  access  hole  drilling, 
inspection,  or  corrosion  preventive 
compoimd  application.  It  also  is  based 
on  the  presumption  that  no  elevator 
torque  tube  would  be  found  corroded 
and  need  to  be  replaced. 

AD  96-21-05  currently  reqxiires  the 
same  actions  as  is  proposed  for  390  of 
the  affiected  airplanes.  The  actions 
specified  in  this  proposed  AD  would 
affect  only  six  additional  airplanes  over 
that  already  required  by  AD  96-21-05. 
With  this  in  mind,  the  cost  impact  of  the 
proposed  AD  over  that  already  required 
by  AD  96-21-05  would  be  $3,600. 

Regolatiwy  Impact 

The  regidations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  uinder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Achninistrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
96-21-05,  Amendment  39-9782,  and  by 
adding  a  new  AD  to  read  as  follows: 

Fairchild  Aircraft,  Inc.:  Docket  No.  96-CE- 
65-AD;  Supersedes  AD  96-21-05, 
Amendment  39-9782. 
Applicability:  The  following  airplane 
models  and  serial  numbers,  certificated  in 
any  category,  that  do  not  incorporate  an 
elevator  torque  tube  with  either  part  number 
(P/N)  27-44026-005.  P/N  27-44026-007,  or 
P/N  27-44026-SEO-1-03: 


Model 

Serial  Nos. 

SA226-T  .. 

T201   through  T275  and  T277 

through  T291. 

SA226- 

T(B)276  and  T(B)292  through 

T(B). 

T(B)417. 

SA226-AT 

AT001  through  AT074. 

SA226-TC 

TC201  through  TC419. 

SA227-TT 

Tr421  through  TT541. 

SA227-AT 

AT423  through  AT695. 

SA227-AC 

AC406,    AC415,    AC416,    and 

AC420  through  AC772. 

SA227-BC 

BC762.  BC764,  BC766,  BC770. 

BC771.andBC772. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of  ' 
the  eSisct  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  six 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished 
(compliance  with  AD  96-21-05). 

To  prevent  failure  of  the  flight  control 
system  caused  by  a  corroded  elevator  torque 
tube,  which  could  result  in  loss  of  control  of 
the  airplane,  accomplish  the  following: 

(a)  Chill  two  .5-inch  diameter  holes  in  the 
inboard  side  of  the  elevator  torque  tube  arm 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of,  and  as  specified 
in  Figure  1  of,  Fairchild  Aircraft  Service 
BuUeUn  (SB)  226-27-050  or  Fairchild 
Aircraft  SB  227-27-028,  both  Issued:  January 
22, 1990,  as  applicable. 

(b)  Inspect  the  elevator  torque  tube  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
SB  226-27-050  or  Fairchild  Aircraft  SB  227- 
27-028,  lx>th  Issued:  January  22, 1990,  as 
applicable. 

(1)  If  corrosion  is  found  inside  the  elevator 
torque  tube,  prior  to  further  flight  after  the 
inspection  required  by  paragraph  (b)  of  this 
AD,  replace  the  corroded  elevator  torque  tube 
with  either  a  P/N  27-44026-005,  P/N  27- 
44026-007,  or  P/N  27-44026-SEO-1-03 
elevator  torque  tube  in  accordance  with  the 
applicable  maintenance  manual. 

(2)  If  corrosion  is  not  found  inside  the 
elevator  torque  tube,  prior  to  further  flight 
after  the  inspection  required  by  paragraph  (b) 
of  this  AD,  apply  a  corrosion  preventive 
compoimd  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Fairchild  Aircraft  SB  226-27-050 
or  Fairchild  Aircraft  SB  227-27-028,  both 
Issued:  January  22, 1990,  as  applicable. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  lei^l  of  safety  may  be 
approved  by  the  Manager,  Airplane 
Certification  Office  (ACO),  FAA.  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Fort  Worth  ACO. 
Alternative  methods  of  compliance  approved 
in  accordance  with  AD  96-21-05 
(superseded  by  this  AD)  are  considered 
approved  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO. 

(e)  All  persons  aSscted  by  this  directive 
may  obtain  copies  of  the  service  bulletins 
referred  to  herein  upon  request  to  Fairchild 
Aircraft,  P.O.  Box  790490,  San  Antonio, 
Texas  78279-0490;  or  ma^  examine  these 
s«vice  bulletins  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Cotmsel,  Room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri  64106. 

(f).This  amendment  supersedes  AD  96-21- 
05,  Amendment  39-9782. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
21, 1997. 

Hmiy  A.  AiiusUongt 

Acting  Manager.  Small  Airplane  Directorate, 
Aiicmft  Cerl^lkation  Service. 
[PR  Doc.  97-2103  Filed  1-28-97;  8:45  am] 
BHXMQ  COM  4t1»-1»# 


Federal  Aviation  Administration 

14CFRPart39 

Poctot  No.  96-CE-37-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Burfchart 
Qrob,  Luft*  und  Raumfahrt,  Model  Q 
103  C  Twin  m  SL  Sailplanes 

AQENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  the  Burkhart 
Grob,  Luit-  und  Ratunfahrt  (Grob)  Model 
G 103  C  Twin  IH  SL  sailplanes.  The 
proposed  action  would  require 
inspecting  the  propeller  bearing  and 
upper  pulley  wheel  for  increased  play 
and,  if  increased  play  is  foimd, 
modifying  the  propeller  bearing  and 
pulley  wheel  with  a  part  of  improved 
design.  The  proposed  action  is 
prompted  by  two  reports  of  Model  G 
103  C  Twin  III  SL  sailplanes  losing  the 
engine  propeller  while  in  flight  and  one 
operator  finding  increased  play  in  the 
sailplane  propeller  during  an 
inspection.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
the  loss  of  the  sailplane  engine  propeller 
and  possibly  causing  loss  of  the 
sailplane. 

DATES:  Comments  must  be  received  on 
or  before  April  3, 1997. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel, 
Attention:  Rtdes  Docket  No.  96-CE-37- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 


between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Burkhart  Grob  Luit  und  Raumfahrt,  D- 
86874  Mattsies,  Germany.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
J.  Mike  Kiesov,  Project  Officer, 
Sailplanes,  Small  Airplane  Directorate. 
Airplane  Certification  Service.  FAA, 
1201  Walnut,  suite  900,  Kansas  Qty, 
Missouri,  64106;  telephone  (816)  426- 
6934,  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

CommeDts  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docli^et 
number  and  be  stibmitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-37-AD."  The 
postcard  will  be  date  stamped  and 
ret\mied  to  the  commenter. 

ATallabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel.  Attention: 
Rides  Docket  No.  96-CE-37-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missoiui  64106. 

Events  Leading  to  the  Proposed  Acticm 

The  Luftlahrt-Bundesamt  (LBA). 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 


an  unsafe  condition  may  exist  on  certain 
Ckob  Model  G 103  C  Twin  m  SL 
sailplanes,  serial  ntmibers  (S/N)  35002 
through  35051.  The  LBA  reports  that 
two  Model  G  103  C  Twin  III  SL 
sailplanes  lost  the  engine  propeller 
while  in  flight,  and  one  operator  found 
increased  play  in  the  sailplane  propeller 
bearing  and  upper  pidley  wheel  during 
an  inspection,  hicreased  play  is  defined 
by  measiuing  the  movement  at  the  outer 
edge  of  the  brake  disc.  If  the  movement 
exceeds  or  is  equal  to  0.4  mm,  then  the 
outer  bearing  and  upper  pulley  wheel 
would  need  to  be  replaced.  This 
increased  play  could  start  rotating  the 
outer  bearing  races  and  damage  the 
grooved  nut,  subsequently  causing  the 
engine  propeller  to  come  loose  and 
possibly  fall  off.  This  condition,  if  not 
detected  and  corrected,  coiild  residt  in 
loss  of  the  sailplane. 

Grob'has  issued  Service  Bulletin  (SB) 
869-18,  dated  March  7. 1996,  and  SB 
869-18/2,  dated  July  8.  1996,  that 
revises  page  six  of  SB  869-18,  which 
specifies  inspecting  the  propeller 
bearing  for  increased  play  and 
modifying  the  propeller  bearing,  if 
increased  play  is  found. 

FAA's  Determination 

This  sailplane  model  is  manufactvued 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Grob  G  103  C  Twin  III 
SL  sailplanes  of  the  same  type  design, 
the  proposed  AD  would  require 
repetitively  inspecting  the  propefler 
bearing  and  pulley  wheel  for  increased 
play,  eventually  modifying  the  propeller 
bearing  and  upper  pulley  wheel  by 
installing  a  put  of  improved  design. 

Related  Service  Information 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Grob  Service  Bulletin  (SB)  869-18. 
dated  March  7, 1996,  and  Grob  SB  869- 
18/2.  dated  July  8. 1996,  which  is  a 
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revised  page  6  of  the  Gtob  SB  869-18. 
dated  Kfarch  7, 1996. 

Goit  Impact 

The  FAA  estimates  that  8  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  hour  per  sailplane  to 
accomplish  the  proposed  initial 
inspection  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  The 
estimated  cost  for  the  initial  inspection 
would  be  $60  per  sai^Iane.  Based  on 
this  figure,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $480. 

(kob  has  informed  the  FAA  that  no 
parts  have  been  distributed  to  equip  any 
sailplane  in  the  United  States,  llie  FAA 
has  no  way  of  determining  how  many 
owners/operators  may  have 
incorporated  the  proposed  actioi^on 
their  sailplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
econonic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Dodcet  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

List  of  Sabiecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autfaoiity:  49  U.S.C  106(g).  40113, 44701. 


{39.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  AD  to  read  as  follows: 

Burkbardt  Grab:  Dockot  No.  e6-C£-37-AO. 

Applicability:  Model  G  103  C  Twia-m  SL 
sailplanes  (serial  numbers  35002  through 
35051,  including  gliders),  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
sailplanes  that  have  been  modified,  altered, 
or  re(>aired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  of  this  AD  to 
request  approval  from  the  FAA.  This 
approval  may  address  either  no  action,  if  the 
ciirrent  configuration  eliminates  the  unsafa 
condition,  or  difierent  actions  necessary  to 
address  the  unsafe  condition  described  in 
this  AD.  Such  a  request  should  include  an 
assessment  of  the  effect  of  the  changed 
configuration  on  the  unsafe  condition 
addressed  by  this  AD.  In  no  case  does  the 
presence  of  any  modification,  alteration,  or 
repair  remove  any  sailplane  firom  the 
applicability  of  this  AD. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished. 

To  prevent  the  loss  of  the  sailplane  engine 
propeller  and  possibly  causing  loss  of  the 
Milplane,  accomplish  the  following: 

(a)  Within  the  next  5  engine  operating 
hours  do  one  of  the  following: 

(1)  Modify  the  propeller  bearing  and  upper 
pulley  wheel  by  installing  parts  of  improved 
design  in  accordance  with  the  "Actions:  2." 
and  the  "Installation  Instructions"  sections  of 
Grob  service  bulletin  (SB)  869-18,  dated 
March  7, 1996,  and  Grob  SB  869-18/2,  dated 
)uly  8, 1996:  or. 

(2)  Inspect  the  propeller  bearing  and  upper 
pulley  wheel  for  increased  play  (movement 
that  exceeds  or  is  equal  to  0.4  mm)  in 
accordance  with  the  "Actions"  section  of 
Grob  service  bulletin  (SB)  869-18,  dated 
March  7, 1996. 

(i)  If  increased  play  is  found,  prior  to 
further  flight,  accomplish  the  modification  in 
paragraph  (a)(1)  of  this  AD  or, 

(ii)  If  no  increased  play  is  found,  continue 
to  repetitively  inspect  for  increased  play  in 
the  propeller  bearing  and  upper  pulley  wheel 
every  5  engine  operating  hours  in  accordance 
with  the  "Actions:  1."  section  in  Grob  SB 
869-18,  dated  March  7, 1996,  and  Grob  SB 
86»-18/2.  dated  Jidy  8, 1996.  If  inoreasad 
play  is  found  during  any  inspection,  then, 
prior  to  further  flight,  accomplish  the 
modifications  in  paragraph  (a)(1)  of  this  AD. 

(b)  Accomplishing  the  modification  in 
paragraph  (a)(1)  of  this  AD  is  a  terminating 
action  to  the  repetitive  inspection  required  in 
paragraph  (a)(2)(ii)  of  this  AD. 


(c)  Splscial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  sailplane 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  and  repetitive 
compliance  time  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  FAA. 
1201  Walnut,  suite  900,  Kansas  City, 
Missouri,  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri. 
64106. 

Nolo  2:  Information  concerning  die 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  All  persons  afiiected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Burkhart  Grob 
Luftund  Raum£ahrt,  D-86874  Mattsies, 
Germany;  or  may  examine  this  document  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
22, 1997. 

Hanxy  A.  Aiiiistrong. 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  DOC  97-2104  Filed  1-28  97;  8:45  am] 
HUMQ  COOC  4t1S-1S-P 


Fedarri  Aviation  Administration 
14  CFR  Part  39 

[Dodwt  No.  96-CE-40-AO) 

fW4  2120-AA64 

AinMortlilnaaa  Olractlvaa;  Raythaon 
Aircraft  Company  (Fonnarly  Baach 
Aircraft  Corpioration)  Modaia  1900, 
1900C.  in6 19000  Alrplanaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply'to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Models  1900. 1900C.  and  1900D 
airplanes  (formerly  referred  to  as  Beech 
Models  1900, 1900C,  and  1900D 
airplanes).  The  proposed  AD  woiild 
require  installing  lubrication  fittings  in 
the  airstair  door  handle  and  latch 
housing  mechanisms.  The  proposed  AD 
results  firom  reports  of  the  airstair  door 
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not  opening  because  the  door  was 
frozen  shut.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
moisture  from  acaunulating  and 
freezing  in  the  airstair  door  handle  and 
latch  housing,  which  could  result  in  the 
door  freezing  shut  and  passengers  not 
being  able  to  evacuate  die  airplane  in  an 
emergency  situation. 
DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-60- 
AD,  Room  1558,  601  E.  12th  Street. 
Kansas  Qty,  Missoiui  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Radeon  Aircraft  Company,  P.O.  Box 
85,  Wichita.  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rides  Docket  at  the  address  above. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Safety 
Engineer,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4124; 
facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATIONr 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  in  tripUcate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  nde.  AU  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodtet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 


postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-60-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-CE-60-AD,  Room 
1558,  601  E.  12th  Stieet.  Kansas  Qty, 
Missouri  64106. 

Discussion 

The  FAA  has  received  numerous 
reports  of  the  airstair  door  not  opening 
because  the  door  was  frozen  shut  on 
Raytheon  Models  1900, 1900C,  and 
1900D  airplanes  (formerly  referred  to  as 
Beech  Models  1900, 1900C,  and  1900D 
airplanes).  Under  the  current 
configuration  of  these  airplanes, 
moisture  accumulates  and  freezes  in  the 
airstair  door  handle  and  latch  housings, 
resulting  in  the  door  freezing  shut.  TUs 
condition,  if  not  detected  and  corrected, 
could  result  in  passengers  not  being  able 
to  evacuate  the  airplane  in  an 
emergency  situation. 

Applicable  Service  Information 

Raytheon  has  issued  Mandatory 
Service  Bulletin  No.  2572.  dated  July, 
1996,  which  includes  procedures  for 
installing  lubrication  fittings  in  the 
airstair  door  handle  and  latch  housing 
mechanisms  on  certain  Raytheon 
Models  1900, 1900C,  and  1900D 
airplanes. 

The  FAA's  Detmnination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  referenced  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
prevent  moisture  from  accumulating 
and  freezing  in  the  airstair  door  handle 
and  latch  housing,  which  could  result  in 
the  door  freezing  shut  and  passengers 
not  being  able  to  evacuate  the  airplane 
in  an  emergency  situation. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  Models  1900, 
1900C,  and  1900D  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  installing  lubrication  fittings  in 
the  airstair  door  handle  and  latch 
housing  mechanisms.  Accomplishment 
of  the  proposed  installation  would  be  in 
accordance  with  Raytheon  Mandatory 


Service  Bulletin  No.  2572.  dated  July, 
1996. 

CostInq>act 

The  FAA  estimates  that  408  airplanes 
in  the  U.S.  registry  would  be  afiected  by 
the  proposed  AD,  that  it  would  take 
approximately  14  woikhoius  per 
airplane  to  accomplish  the  proposed 
installation,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Parts 
cost  approximately  $50  per  airplane. 
Based  on  these  figures,  the  tot^  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $363,120  or 
$890  per  airplane.  This  figure  is  based 
on  the  presumption  that  no  owner/ 
operator  of  the  affected  airplanes  has 
accomplished  the  proposed  installation. 

Raytheon  has  informed  the  FAA  that 
parts  have  been  distributed  to  equip 
approximately  36  of  the  affected 
airplanes.  Presuming  that  each  set  of 
parts  has  been  incorporated  on  one  of 
the  affected  airplanes,  the  cost  impact  of 
the  proposed  AD  upon  U.S.  operators  of 
the  affiM:ted  airplanes  would  be  reduced 
$32,040  from  $363,120  to  $331,080. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribuUon  of 
power  and  responsibilities  among  the 
various  leveb  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12666;  (2)  is  not 
a"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  Copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Dodiet  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AmW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AndioritT:  49  U.S.C  106(g),  40113, 44701. 

f  30.13    [Amendwl] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  dirM:tive 
(AD)  to  read  as  follows: 

Rmjibmm  Aircraft  Conpaojr  (fbnneriy  Beach 
Aircraft  CoqMration):  Docket  No.  96- 
CE-6&-AD. 
Applicability:  The  following  airplane 

models  and  serial  numbers,  certificated  in 

any  category: 


Modal 


1900 

1900C  

19000  

1900O  (C-12J) 


Serial  Nos. 


UA-1  through  UA-3. 
UB-1  through  UB-74,  and 
UC-1  through  ix;-i  74. 
UE-1  through  UE-157. 
UO-1  through  UO-6. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  tliat  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  fior  an 
alternative  method  of  compliance  in 
acovdance  with  paragi^h  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
r^Mir  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliaitce:  Required  within  the  next  200 
houn  time-in-senrice  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  moisture  hom  aoctmiulating 
and  freezing  in  the  airstair  door  handle  and 
latch  housing,  which  could  result  in  the  door 
freezing  shut  and  passengers  not  being  able 
to  evactiate  the  airplane  in  an  emergency 
situation,  accomplish  the  following: 

(a)  Install  lubrication  fittings  in  the  ^rstair 
door  handle  and  latch  housing  mechanisms 
in  accordance  with  the  AOCCM^USHMENT 
INSTRUCTIONS  section  of  Raytheon 
Mandatory  Service  Bulletin  Na  2572,  dated 
July,  1996. 

(b)  Special  flight  penniu  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  when  the  requirejnents  of  this  AD 
can  be  aocomplished 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airpwt 
Road.  Room  100,  Mid-Continent  Aiipoit, 


Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(d)  All  persons  afEBcted  by  this  directive 
may  obtain  copies  of  the  documents  refBrred 
to  herein  upon  request  to  the  Raytheon 
Aircraft  Company,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  R  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
21, 1997. 

Hauy  A.  Aimstroog. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc  97-2106  Filed  1-26-97;  8:45  am] 
■LUNG  COOK  4»ie-1>-P 


14CFRPart39 

[Dodtet  No.  96  NM  «  kZX\ 

RIN2120-AA64 

Alrworlhlnass  Directivee;  Airtxis  Model 
ASIOSerieeAirptafMe 

AGENCY:  Federal  Aviation 

Administrati(»i,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A3 10  series  airplanes. 
This  proposal  would  require  inspections 
of  the  lower  door  surrounding  structure 
to  detect  cracks  and  corrosion,  and 
repair,  if  necessary.  This  proposal  also 
would  require  inspections  to  detect 
cracking  of  the  holes  of  the  comer 
doublers,  the  fail-safe  ring,  and  the  door 
frames  of  the  door  structuies:  and 
repair,  if  necessary.  In  addition,  this 
proposal  would  provide  for  optional 
terminating  action  for  certain 
inspections.  This  proposal  is  prompted 
by  reports  indicating  that  corrosion  was 
foimd  between  the  scuff  plates  at  exit 
and  cargo  doora,  and  fatigue  cracks 
originated  &t>m  certain  fastener  holes 
located  in  adjacent  structtue.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  such 
corrosion  and  fatigue  cracking,  which 
could  result  in  reduced  structural 
integrity  of  the  door  surrotmdings. 
DATES:  Comments  must  be  received  by 
March  10, 1997. 

ADDRESSES:  Sutmit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
44-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fcova. 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Rentoa, 
Washington  98055-4056;  telephone 
(2C8)  227-2589:  fex  (206)  227-1149. 

8UPPI.EMENTARY  INFORMATION: 

Cmmnents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  vievra,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  spedficaally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  eneigy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters'  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANh4-103,  Attention:  Rules  Docket  No. 
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96-NM-44-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A3 10  series  airplanes.  The  DGAC 
advises  that  it  has  received  reports 
indicating  that  corrosion  was  found 
behind  the  scuff  plates  at  passenger/ 
crew  doors,  emergency  exits,  and  the 
bulk  cargo  door.  The  DGAC  also  advises 
that  results  of  structural  fatigue  testing 
have  revealed  that  cracks  were  found  on 
the  comer  doublers  of  the  forward,  mid, 
and  aft  passenger/crew  door  frames; 
and,  after  various  simulated  flights,  on 
the  fail-safe  ring  and  frames  14  and  16A 
of  the  forward  passenger/crew  door. 
After  50,000  simulated  flights,  cracks 
measuring  between  8.0  nmi  and  109.0 
mm  were  found  on  the  forward  door 
frames  and  fail-safe  ring.  On  the  mid 
door  frame,  a  53.0  mm  crack  was  found 
after  60,493  simulated  flints.  A  crack 
which  measured  32.0  mm  was  found  on 
the  aft  door  frame  after  106,000 
simulated  flights.  In  all  cases,  the  cracks 
originated  at  the  fastener  holes,  hi 
addition,  cracks  originating  from  comer 
doubler  edges  were  found  at  the  aft 
passenger/crew  doors. 

Such  corrosion  and  cracking,  if  not 
detected  and  corrected,  could  result  in 
reduced  structural  integrity  of  the  door 
surroimdings. 

Explanation  of  Relevant  Service 
Infonnation 

Airbus  has  issued  Service  BuUetin 
A310-53-2030.  Revision  5,  dated  March 
6, 1991,  which  describes  procedures  for 
a  one-time  inspection  to  detect  cracks 
and  corrosion  in  the  areas  behind  the 
scuff  plates  at  passenger/crew  doors, 
emergency  exits,  and  the  bulk  cargo 
door,  and  repair,  if  necessary.  Airbus 
also  has  issued  Service  Biilletin  A310- 
53-2041.  Revision  2,  dated  July  2, 1996, 
which  describes  procedures  for 
corresponding  repetitive  inspections  in 
these  areas,  and  repair,  if  necessary. 

In  addition.  Airbus  has  issued  Service 
Bulletin  A310-53-2037,  Revision  1, 
dated  April  29, 1992.  This  service 
bulletin  describes  procedures  for 
repetitive  inspections  to  detect  cracking 
of  the  holes  of  the  comer  doublers,  the 
fail-safe  ring,  and  the  door  frames  at  the 
lefl-and  right-hand  forward,  mid,  and  aft 
passenger/crew  door  structures;  and 
repair,  if  necessary. 

Airbus  also  has  issued  Service 
Bulletin  A310-53-2017,  Revision  7, 
dated  Febmary  25. 1992.  which 
describes  procedures  for  modification  of 


the  passenger/crew  door  frames.  This 
modification  consists  of  performing  cold 
expansion  procedures  on  the  fastener 
holes  in  door  frames,  comer  doublers. 
and  fail-safe  rings;  and  installing 
oversized  Hi-Lok  fasteners  and 
additional  steel  doublers  at  door  frtune 
comers,  where  necessary,  to  improve 
the  fatigue  life  of  the  comer  doubles, 
fail-safe  rings,  and  door  frames. 
AccompUsbment  of  the  modification 
eliminates  the  need  for  the  repetitive 
inspections  specified  in  Airbus  Service 
Bulletin  A31O-53-2037. 

The  DGAC  classified  the  inspection 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
91-132-124(B).  dated  June  26. 1991,  as 
amended  by  a  Correction,  dated  August 
21, 1991,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France.  (The  DGAC  did  not 
classify  the  modification  service 
bulletin  as  mandatory.) 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29]  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Raqnirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registenui  in  the  United 
States,  the  proposed  AD  would  require 
inspections  of  the  lower  door 
surrounding  stmcture  to  detect  cracks 
and  corrosion,  and  repair,  if  necessary. 
The  proposed  AD  also  would  require 
inspections  to  detect  cracking  of  the 
holes  of  the  comer  doublers,  the  fail- 
safe ring,  and  the  door  frames  of  the 
door  structures;  and  repair,  if  necessary. 
In  addition,  the  proposed  AD  would 
provide  for  optional  terminating  action 
for  certain  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

The  FAA  has  considered  the 
following  criteria  in  allowing  repetitive 
inspections  of  the  crack-prone  area  to  be 
permitted  to  continue  indefinitely,  even 
though  a  positive  fix  for  the  imsafe 


condition  exists:  (1)  the  design  of  the 
airplane  is  damage  tolerant;  and  (2)  the 
proposed  interval  of  the  repetitive 
inspections  does  not  require  that 
numerous  inspections  will  be 
accomphshed  over  the  Ufe  of  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  33  airplanes 
of  U.S.  registry  would  be  afiected  by  this 
proposed  AD,  that  it  would  take 
approximately  700  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections  (including  access  and  close- 
up),  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figiires,  the  cost  impact  of  the  proposed 
inspections  on  U.S.  operators  is 
estimated  to  be  $1,386,000,  or  $42,000 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  thi«t 
AD  action.  iT  would  take  approximately 
147  work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
approximately  $5,581  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  optional  terminating  action  would 
be  $14,401  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiScts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibifities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impfications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  disciissed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113, 44701. 

$30.13    [AmandMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AIiInik  Docket  96-NM-44-AD. 

Applicability:  All  Model  A310  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliibinated.  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  behind  the 
scuff  plates  at  exit  and  cargo  doors,  and 
fotigue  cracking  in  certain  fastener  holes 
located  in  adjacent  structiire,  which  could 
result  in  reduced  structural  integrity  of  the 
door  surroundings,  accomplish  the  following: 

(a)  Perform  an  initial  insf)ection  of  the 
areas  behind  the  scuff  plates  below  the 
passenger/crew  doors  and  bulk  cargo  door  to 
detect  cracks  and  corrosion,  in  accordance 
with  Airbus  Service  Bulletin  A310-53-2030, 
Revision  5,  dated  March  6, 1991;  at  the 
applicable  time  specified  in  paragraph  (a)(1), 
(a)(2).  or  (aM3)  of  this  AD.  If  any  crack  or 
corrosion  is  found  during  this  inspection, 
prior  to  fiirther  flight,  repair  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
this  inspection  is  not  required  for  the  aft 
passenger/crew  doors  if  a  steel  doubler  that 
covers  the  entire  inspection  area  is  installed. 

(1)  For  any  door  on  which  Modification 
5382  has  been  accomplished:  Perform  the 
initial  inspection  within  9  years  since 
airplane  manufacture,  or  within  1  year  after 
the  effective  date  of  this  AD,  whichever 
occurs  later. 


(2)  For  any  door  on  which  Modification 
5382  has  not  been  accomplished,  and  on 
which  the  procedures  described  in  Airbus 
Service  Bulletin  A310-53-2004,  Revision  2, 
dated  )une  17, 1985,  or  Airbus  Service 
Information  Letter  53-033,  Revision  2,  dated 
November  23, 1984,  have  been  accomplished: 
Perform  the  initial  inspection  within  5  years 
since  airplane  manufacture,  or  within  1  year 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(3)  For  any  door  on  which  Modification 
5382  has  not  been  accomplished,  and  on 
which  the  procedures  described  in  Airbus 
Service  Bulletin  A310-53-2004.  Revision  2, 
dated  )une  17, 1985,  or  Airbus  Service 
Information  Letter  53-033,  Revision  2,  dated 
November  23, 1984,  have  not  been 
accomplished  r  Perform  the  initial  inspection 
within  4  years  since  airplane  manufacture,  or 
within  1  year  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(b)  Perform  repetitive  inspections  of  the 
areas  behind  the  scuff  plates  below  the 
passenger/crew  doors  and  bulk  cargo  door  to 
detect  cracks  and  corrosion,  in  accordance 
with  Airbus  Service  Bulletin  A310-53-2041, 
Revision  1,  dated  March  6, 1991;  at  the 
applicable  times  sf>ecified  in  paragraph 
(b)(1),  {b)(2),  or  (b)(3)  of  this  AD. 
Accomplishment  of  these  inspections  is  not 
required  for  the  aft  passenger/crew  doors  if 
a  steel  doubler  that  covers  the  entire 
inspection  area  is  installed. 

(1)  For  the  forward  passenger/crew  doors, 
the  bulk  cargo  door,  and  the  aft  passenger/ 
crew  doors,  except  the  upper  and  lower 
edges  of  the  fail-safe  ring  and  the  upper  edges 
of  the  comer  doubler,  on  all  Model  A310-200 
and  -300  series  airplanes:  Perform  the  first 
inspection  within  5  years  after  accomplishing 
the  inspection  required  by  paragraph  (a)  of 
this  AD;  and  repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  5  years. 

(2)  For  the  upper  and  lower  edges  of  the 
fail-safe  ring  and  the  upper  edges  of  the 
comer  doubler  of  the  aft  passenger/crew  door 
on  all  Model  A310-200  series  airplanes: 
Perform  the  first  inspection  within  5  years  or 
12,000  landings  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  whichever  occurs  firat;  and  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5  years  or  12,000  landings,  whichever 
occurs  first. 

(3)  For  the  upper  and  lower  edges  of  the 
fail-safe  ring  and  the  upper  edges  of  the 
comer  doubler  of  the  aft  passenger/crew  door 
on  all  Model  A310-300  series  airplanes: 
Perform  the  first  inspection  within  5  years  or 
7,000  landings  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  whichever  occurs  first:  and  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5  years  or  7,000  landings,  whichever 
occurs  first. 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A3 10-53-2041,  Revision  1,  dated  March  6, 
1991.  Thereafter,  perform  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD  at  the  applicable  times  specified  in 
paragraphs  (b)(1),  (b)(2),  and  (b)(3)  of  this  AD. 

(d)  If  any  corrosion  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 


AD,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A310-53-2041,  Revision  1,  dated  March  6, 
1991.  Thereafter,  perform  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD  at  the  applicable  time  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  AD. 

(1)  For  Model  A310-200  series  airplanes: 
Insp)ect  at  intervals  not  to  exceed  5  years  or 
9,600  landings,  whichever  occurs  first. 

(2)  For  Model  A3 10-300  series  airplanes: 
Inspect  at  intervals  not  to  exceed  5  years  or 
5,600  landings,  whichever  occurs  first. 

(e)  Perform  an  inspection  to  detect  cracking 
of  the  holes  of  the  comer  doublers,  the  fail- 
safe ring,  and  the  door  frames  of  the  left-and 
right-hand  forward,  mid,  and  aft  passenger/ 
crew  door  structures,  in  accordance  with 
Airbus  Service  Bulletin  A310-53-2037, 
Revision  1.  dated  April  29, 1992,  and  at  the 
applicable  times  specified  in  paragraphs 
(e)(1),  (e)(2),  or  (e)t3)  of  this  AD. 

(1)  For  the  upper  comers  of  the  forward 
doors:  Inspect  prior  to  the  accumulation  of 
20,000  total  landings,  or  within  2,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  For  the  lower  comers  of  the  forward 
doors:  Inspect  prior  to  the  accumulation  of 
20,000  total  landings,  or  within  4,000 
landings  after  the  effisctive  date  of  this  AD, 
whichever  occurs  later. 

(3)  For  the  upper  and  lower  comers  of  the 
aft  doors,  and  for  the  parts  undemeath  the 
comers  of  the  upper  door  ft'ames:  Inspect 
prior  to  the  accumulation  of  20,000  total 
landings,  or  within  4,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(f)  Repeat  the  inspections  required  by 
paragraph  (e)  of  this  AD  at  the  applicable 
times  specified  in  paragraphs  (fHl),  (f)(2), 
(f)(3).  (0(4).  and  (f)(5). 

(1)  For  the  upper  comers  of  the  forward 
doors:  Inspect  at  intervals  not  to  exceed  6,000 
landings. 

(2)  For  the  lower  comers  of  the  forward 
doors:  Inspect  at  intervals  not  to  exceed 
10.000  landings. 

(3)  For  the  upper  and  lower  comers  of  the 
aft  doors  on  which  an  inspection  required  by 
paragraph  (e)  of  this  AD  was  accomplished 
using  a  Roto  test  technique:  Inspect  at 
intervals  not  to  exceed  8,000  landings. 

(4)  For  the  upper  and  lower  comers  of  the 
aft  doors  on  which  an  inspection  required  by 
paragraph  (e)  of  this  AD  was  accomplished 
using  an  X-ray  technique:  Inspect  at  intervals 
not  to  exceed  3,500  landings. 

(5)  For  the  areas  around  the  fasteners  in  the 
vicinity  of  stringer  12  on  the  upper  door 
frames  of  the  aft  doors  on  which  an 
inspection  required  by  paragraph  (e)  of  this 
AD  was  accomplished  using  a  visual 
technique:  Inspect  at  intervals  not  to  exceed 
6,900  landings. 

(g)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (e)  or  (f)  of 
this  AD:  Prior  to  further  flight,  accomplish 
the  requirement  of  paragraph  (g)(1)  or  (g)(2) 
of  this  AD,  as  applicable. 

(1)  If  any  crack  is  found,  and  the  crack  can 
be  eliminated  using  the  method  specified  in 
Airbus  Service  Bulletin  A31O-53-2037, 
Revision  1,  dated  April  29, 1992:  Prior  to 
further  flight,  repair  the  crack  in  accordance 
with  that  service  bulletin. 
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(2)  If  any  crack  is  found,  and  the  crack 
cannot  be  eliminated  using  the  method 
specified  in  Airbus  Service  Bulletin  A310- 
53-2037,  Revision  1,  dated  April  29, 1992: 
Prior  to  further  flight,  repair  the  crack  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(h)  Modification  of  the  passenger/crew 
door  frames  in  accordance  with  Airbus 
Service  Bulletin  A310-53-2017,  Revision  7, 
dated  February  25, 1992,  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (f)  of  this 
AD. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Nate  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
23, 1997. 

DamU  M.  Pedarson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-2224  Filed  1-2S-97;  8:45  am] 
■LUNO  COM  4tie-19-P 
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[Doctot  No.  96-NM-42-AD] 

RtN  2120-AA64 

AirworthinMS  Directives;  Aiitus  Model 
A300-600  SeriM  AirplaMS 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Airbus  Model  A300-600  series 
airplanes.  This  proposal  would  require 
inspections  of  the  lower  door 
surrounding  structiue  to  detect  cracks 
and  corrosion,  and  repair,  if  necessary. 
This  proposal  also  would  require 
inspections  to  detect  cracking  of  the 
holes  of  the  comer  doublers,  the  fail- 
safe ring,  and  the  door  frames  of  the 
door  structures;  and  repair,  if  necessary. 
In  addition,  this  proposal  would 


provide  for  optional  terminating  action 
for  certain  inspections.  This  proposal  is 
prompted  by  reports  indicating  Uiat 
corrosion  was  found  behind  the  scuff 
plates  at  exit  and  cargo  doors,  and 
fatigue  cracks  originated  from  certain 
fastener  holes  located  in  adjacent 
structure.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  such  corrosion  and  fatigue 
cracking,  which  could  result  in  reduced 
structiiral  integrity  of  the  door 
surroundings. 

DATES:  Comments  must  be  received  by 
March  10, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
42-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  frt>m 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589:  fax  (206)  227-1149. 

SUPPUPyRNTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tius  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  cm 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-42-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
9&-4^JM-42-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  all  Airbus  Model 
A300-600  series  airplanes.  The  IX^AC 
advises  that  it  has  received  reports 
indicating  that  corrosion  was  found 
behind  the  acoB  plates  at  passenger/ 
crew  doors,  emergency  exits,  and  the 
bulk  cargo  door.  The  DGAC  also  advises 
that  resiUts  of  structiual  fotigue  testing 
have  revealed  that  cracks  were  found  on 
the  comer  doublers  of  the  forward,  mid, 
and  aft  passenger/crew  door  frames; 
and,  after  various  simulated  fUghts,  on 
the  fail-safe  ring  and  frames  14  and  16A 
of  the  forward  passenger/crew  door. 
After  50,000  simulated  flights,  cracks 
measuring  between  8.0  mm  and  109.0 
mm  were  found  on  the  forward  door 
&Bmes  and  fail-safe  ring.  On  the  mid 
door  frame,  a  53.0  mm  crack  was  found 
after  60,493  simulated  flights.  A  crack 
that  measured  32.0  mm  was  found  on 
the  aft  door  frame  after  106.000 
simulated  flights.  In  all  cases,  the  cracks 
originated  at  the  fastener  holes.  In 
addition,  cracks  originating  from  comer 
doubler  edges  were  found  at  the  aft 
passenger/crew  doors. 

Such  corrosion  and  fatigue  cracldng, 
if  not  detected  and  corrected,  could 
result  in  reduced  structural  integrity  of 
the  door  surroundings. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-53-6011,  Revision  3,  dated 
Febmary  4, 1991,  which  describes 
procedures  for  a  one-time  inspection  to 
detect  cracks  and  corrosion  in  the  areas 
behind  the  scuff  plates  at  passenger/ 
crew  doors,  emergency  exits,  and  the 
bulk  cargo  door,  and  repair,  if  necessary. 
Airbus  also  has  issued  Service  Bulletin 
A300-53-6022,  dated  Febmary  4,  1991, 
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which  describes  proceditres  for 
correspondisg  repetitive  inspections  in 
these  areas,  and  repair,  if  necessary. 

In  addition,  Airbus  has  issued  Service 
Biilletin  A300-53-6018.  Revision  1. 
dated  April  29, 1992.  This  service 
bulletin  describes  procedures  for 
repetitive  inspections  to  detect  cracking 
of  the  holes  of  the  comer  doublers,  the 
fail-safe  ring,  and  the  door  frames  at  the 
left-  and  right-hand  forward,  mid,  and 
aft  passenger/crew  door  structures:  and 
repair,  if  necessary. 

Airbus  also  has  issued  Service 
Bulletin  A300-53-6002,  Revision  3, 
dated  February  22, 1992,  which 
describes  prooedures  for  modification  of 
the  passenger/crew  door  frames.  This 
modification  consists  of  performing  cold 
expansion  procedures  on  the  fastener 
holes  in  door  frames,  comer  doublers, 
and  fail-safe  rings;  and  instalhng 
oversized  Hi-Lok  fasteners  and 
additional  steel  doublers  at  door  frame 
comers,  where  necessary,  to  improve 
the  fotigue  life  of  the  comer  doublers, 
fail-safe  rings,  and  door  frames. 
Accomplishment  of  the  modification 
eliminates  the  need  for  the  repetitive 
inspections  specified  in  Airbus  Service 
Bulletin  A300-53-6018. 

The  DGAC  classified  the  inspection 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
91-132-124(B),  dated  June  26,  1991,  as 
amended  by  a  Correction,  dated  August 
21. 1991,  in  order  to  assiue  the 
continued  airworthiness  of  these 
airplanes  in  France.  (The  DGAC  did  not 
classify  the  modification  service 
bulletin  as  mandatory.) 

FAA't  Coodusiont 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

ExplanatioD  of  Requirements  of 
Pn^HMcdRule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspections  of  the  lower  door 
surrounding  structure  to  detect  cracks 


and  corrosion,  and  repair,  if  necessary. 
The  proposed  AD  also  would  require 
inspections  to  detect  cracking  of  the 
holes  of  the  comer  dtiublers,  the  fail- 
safe ring,  and  the  door  frames  of  the 
door  structures;  and  repair,  if  necessary. 
In  addition,  the  proposed  AD  would 
provide  for  optional  terminating  action 
for  certain  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletins 
described  previously. 

The  FAA  has  considered  the 
following  criteria  in  allowing  repetitive 
inspections  of  the  crack-prone  area  to  be 
permitted  to  continue  indefinitely,  even 
though  a  positive  fix  for  the  unsafe 
condition  exists:  (1)  the  design  of  the 
airplane  is  damage  tolerant;  and  (2)  the 
proposed  interval  of  the  repetitive 
inspections  does  not  require  that 
numerous  inspections  will  be 
accomplished  over  the  life  of  the 
airplane. 

Cost  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  700  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections  (including  access  and  close- 
up),  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$1,470,000,  or  $42,000  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to 
accomplish  the  optional  terminating 
action  that  would  be  provided  by  this 
AD  action,  it  would  take  approximately 
147  work  hours  to  accomplish  it,  at  an 
average  labor  rate  of  $60  per  work  hour. 
The  cost  of  required  parts  would  be 
approximately  $5,581  per  airplane. 
Based  on  these  figiues,  the  cost  impact 
of  the  optional  terminating  action  would 
be  $14,401  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  Febmary  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 
f  39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiiinis:  Docket  96-NM-42-AD. 

Applicability:  All  Model  A30O-600  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  aiqjlane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
eBect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  detect  and 
correct  corrosion  behind  the  scuff  plates  at 
exit  and  cargo  doors,  and  fatigue  cracking  in 
certain  fastener  holes  located  in  adjacent 
structure,  which  could  result  in  reduced 
structural  int^rity  of  the  door  surroundings, 
accomplish  the  following: 
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(a)  Perform  an  initial  inspection  of  the 
areas  behind  the  scuff  plates  below  the 
passenger/crew  doors  and  bulk  cargo  door  to 
detect  cracks  and  coirosioD,  in  accordance 
with  Airbus  Service  Bulletin  A300-53-6011, 
Revision  3,  dated  February  4, 1991;  at  the 
time  specified  in  paragraph  (a)(1),  (a)(2),  or 
(a)(3)  of  this  AD.  If  any  crack  or  corrosion  is 
found  during  this  inspection,  prior  to  further 
flight,  repair  in  accordance  with  the  service 
bulletin.  Accomplishment  of  this  inspection 
is  not  required  for  the  mid  and  aft  passenger/ 
crew  doors  if  a  steel  doubler  that  covers  the 
entire  inspection  area  is  installed. 

(1)  For  airplanes  on  which  Modification 
S382S6526  (for  forward  doors)  and 
Modification  5382D4741  (for  all  other  doors) 
have  been  accomplished  prior  to  delivery  of 
the  airplane:  Perform  the  initial  inspection 
within  9  years  since  manubcture,  or  within 
1  year  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(2)  For  airplanes  on  which  Modification 
5382S6526  (for  forward  doors)  and 
Modification  5382D4741  (for  all  other  doors) 
have  not  been  accomplished;  and  on  which 
the  procedures  described  in  Airbus  Service 
Information  Letter  (SIL)  A300-53-033. 
Revision  2  (for  all  doors),  dated  November 
23, 1984,  have  been  aconnplished:  Perform 
the  initial  inspection  within  5  years  after 
acGcmiplishment  of  the  procedures  described 
in  the  SIL,  or  within  1  year  after  the  eSactive 
date  of  this  AD,  whichever  occurs  later. 

(3)  For  airplanes  on  which  Modification 
5382S6526  (for  forward  doors).  Modification 
5382D4741  (for  all  other  doors),  and  the 
procedures  described  in  Airbus  SIL  A300- 
53-033,  Revision  2,  dated  November  23, 
1984,  have  not  been  accomplished:  Perform 
the  initial  inspection  within  4  years  since 
manufacture,  at  within  1  year  alter  the 
effsctive  date  of  this  AD,  whichever  occurs 
later. 

(b)  Perform  repetitive  inspections  of  the 
areas  behind  the  scuff  plates  below  the 
passenger/crew  doan  and  bulk  cargo  door  to 
detect  cracks  and  corrosion,  in  acc^ance 
with  Airbus  Service  Bulletin  A300-53-6022, 
dated  February  4, 1991;  at  the  applicable 
times  specified  in  paragraphs  (bKl)  and  (b)(2) 
of  this  AD.  Accomplishment  of  these 
inspection  is  not  required  for  the  mid  and  aft 
passenger/crew  doors  if  a  steel  doubler  that 
covers  the  entire  inspection  area  is  installed. 

(1)  For  the  forward  and  mid  passenger/ 
crew  doors,  the  bulk  cargo  door,  and  the  alt 
passenger/crew  doors,  except  the  upper  and 
lower  edges  of  the  fail-safe  ring  and  the 
upper  edigBS  of  the  comer  doubler  Perfcxm 
the  first  inspection  within  5  yean  after 
accomplishing  the  inspection  required  by 
paragraph  (a)  of  this  AD;  and  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  5  years. 

(2)  For  the  upper  and  lower  edges  of  the 
fail-safe  ring  and  the  upper  edges  of  the 
comer  doubler  of  the  alt  passenger/crew 
do(vs:  Perform  the  first  inspection  within  5 
years  w  6,000  landings  after  accomplishing 
the  inspection  required  by  paragraph  (a)  of 
this  AD,  whichever  occurs  first;  and  re{>eat 
the  inspection  thereafter  at  intervals  not  to 
exceed  5  ywn  or  6,000  landings,  whichever 
occurs  first 

(c)  If  cracks  are  found  as  a  result  of  any 
inspection  required  by  paragraph  (b)  of  this 


AD,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6022,  dated  Felmiary  4, 1991. 
Thereafter,  perform  the  repetitive  inspections 
required  by  paragraph  (b)  of  this  AD  at  the 
applicable  times  specified  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(d)  If  corrosion  is  found  as  a  result  of  any 
insi>ection  required  by  paragraph  (b)  of  this 
AD,  prior  to  further  fli^t,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6022,  dated  February  4, 1991. 
Thereafter,  perform  the  ref>etitive  inspections 
required  by  paragraph  (b)  of  this  AD  at  the 
applicable  times  specified  in  paragraphs 
(d)(1)  or  (d)(2)  of  this  AD. 

(1)  For  the  upper  and  lower  edges  of  the 
fail-safe  ring  and  the  upper  edges  of  the 
comer  doubler  of  the  aft  passenger/crew 
doors,  and  for  the  mid  passenger/crew  door 
Inspect  at  intervals  not  to  exceed  5  yean  or 
5,000  landings,  whichever  occurs  first 

(2)  For  the  forward  passenger/crew  doors 
and  bulk  cargo  doors:  Inspect  at  intervals  not 
to  exceed  5  yean. 

(e)  Perform  an  inspection  to  detect  cracking 
of  the  holes  of  the  comer  doublers,  the  fail- 
safe ring,  and  the  door  frames  of  the  left-  and 
right-hand  forward,  mid,  and  aft  passenger/ 
crew  door  structures,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-e018, 
Revision  1,  dated  April  29, 1992,  and  at  the 
applicable  times  specified  in  paragraphs 
(e)(1),  (e)(2),  (e)(3).  or  (e)(4)  of  this  AD. 

(1)  For  the  upper  comers  of  the  forward 
doora:  Iiupect  prior  to  the  accumulation  of 
20,000  total  landings,  or  within  2,000 
landings  after  the  efiiactive  date  of  this  AD, 
whichever  occurs  later. 

(2)  For  the  lower  comers  of  the  forward 
doras:  Inspect  prior  to  the  accumulation  of 
20,000  total  landings,  or  within  4,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(3)  For  the  upper  and  fower  comers  of  the 
mid  doors:  Inspect  prior  to  the  accumulation 
of  20,000  tofal  landings,  or  within  2,000 
landings  after  the  efiieictive  date  of  this  AD, 
whichever  occun  later. 

(4)  For  the  upper  and  lower  OHiiers  of  the 
afi  doors,  and  fat  the  parts  underneath  the 
comers  of  the  upper  door  frames:  Inspect 
prior  to  the  accumulation  of  20,000  total 
landings,  or  within  4,000  landings  after  the 
effective  date  of  this  AD,  whidiever  occurs 
later. 

(f)  Repeat  the  inspections  required  by 
paragraph  (e)  of  this  AD  at  the  applicable 
times  specified  in  paragraphs  (f)(1),  (0(2), 
(f)(3),  (f)(4).  and  (f)(5). 

(1)  For  the  upper  comers  of  the  forward 
daatK  Inspect  at  intervals  not  to  exceed  6,000 

liin<ting«. 

(2)  For  the  lower  comers  of  the  forward 
doors:  Inspect  at  intervals  not  to  exceed 
10,000  landings. 

(3)  For  the  upper  and  lower  coraen  of  the 
mid  and  alt  doors  on  which  an  inspection 
required  by  paragraph  (e)  of  this  AD  was 
accranplished  using  a  Roto  test  technique: 
Inspect  at  intervals  not  to  exceed  8,000 
landings. 

(4)  Fot  the  upper  and  lowv  comers  of  the 
mid  and  aft  doors  on  which  an  inspection 
required  by  paragraph  (e)  of  this  AD  was 
accomplished  using  an  X-ray  technique: 


Iiupect  at  intervals  not  to  exceed  3,500 
landings. 

(5)  For  the  areas  around  the  fasteners  in  the 
vicinity  of  stringer  12  on  the  upper  door 
frames  of  the  aft  doon  on  which  an 
inspection  required  by  paragraph  (e)  of  this 
AD  was  accomplished  using  a  visual 
technique:  Inspect  at  intervals  not  to  exceed 
6,900  landings. 

(g)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (e)  or  (f)  of 
this  AD:  Prior  to  further  flight,  accomplish 
the  requirement  of  paragraph  (g)(1)  or  (g)(2) 
of  this  AD,  as  applicable. 

(1)  If  any  crack  is  fotmd,  and  the  crack  can 
be  eliminated  using  the  method  specified  in 
Airbus  Service  Bulletin  A300-53-6018, 
Revision  1,  dated  April  29, 1992:  Prior  to 
further  flight,  repair  the  crack  in  accordance 
writh  that  service  bulletin. 

(2)  If  any  crack  is  found,  and  the  crack 
cannot  be  eliminated  using  the  method 
specified  in  Airbus  Service  Bulletin  A300- 
53-6018,  Revision  1.  dated  April  29. 1992: 
Prior  to  further  flight  repair  the  crack  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(h)  Modification  of  the  passenger/crew 
door  frames  in  accordance  with  Airbus 
Service  Bulletin  A300-53-6002,  Revision  3, 
dated  February  22, 1992,  constitutes 
terminating  action  fbcthe  repetitive 
inspections  required  by  paragraph  (f)  of  this 
AD. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operatore  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  StandardizatioD  Branch, 
ANM-113. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accompUshed. 

Issued  in  Renton,  Washington,  on  January 
23, 1997. 

Dairell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aiicrafi  Certification  Service. 
(FR  Doc  97-2221  Piled  1-28-97:  8:45  am] 
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action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to  all 
Airbus  Model  A300  series  airplanes. 
This  proposal  would  require  inspections 
of  the  lower  door  surrounding  structure 
to  detect  cracks  and  corrosion,  and 
repair,  if  necessary.  This  proposal  also 
would  require  inspections  to  detect 
cracking  of  the  holes  of  the  comer 
doublers,  the  foil-safe  ring,  and  the  door 
frames  of  the  door  structures;  and 
repair,  if  necessary.  This  proposal 
would  require  modification  of  the 
passenger/crew  door  frames,  which, 
when  accomplished,  terminates  certain 
inspections.  This  proposal  is  prompted 
by  reports  indicating  that  corrosion  was 
found  behind  the  scuff  plates  at  exit  and 
cargo  doors,  and  fatigue  cracks 
originated  from  certain  fastener  holes 
located  in  adjacent  structure.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  detect  and  correct  such 
corrosion  and  fatigue  cracking,  which 
could  result  in  reduced  structural 
integrity  of  the  door  surroiindings. 
DATES:  Comments  must  be  received  by 
March  10, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
AttenUon:  Rules  Docket  No.  96-NM- 
43-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maiuice 
Bellonte,  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  person/are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
Written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 


specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-43-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France,  has 
notified  the  FAA  that  an  imsafe 
condition  may  exist  on  all  Airbus  Model 
A3  00  series  airplanes.  The  DGAC 
advises  that  it  received  reports 
indicating  that  corrosion  was  foimd 
behind  the  scuff  plates  at  passenger/ 
crew  doors,  emergency  exits,  and  the 
bulk  cargo  door.  The  DGAC  also  advises 
that  residts  of  structural  fatigue  testing 
have  revealed  that  cracks  were  found  on 
the  comer  doublers  of  the  forward,  mid, 
and  aft  passenger/crew  door  frames; 
and,  after  various  simulated  flights,  on 
the  fail-safe  ring  and  fivmes  14  and  16A 
of  the  forward  passenger/crew  door. 
After  50,000  simulated  flights,  cracks 
measiuing  between  8.0  mm  and  109.0 
mm  were  found  on  the  forward  door 
frames  and  fail-safe  ring.  On  the  mid 
door  fiBme,  a  53.0  mm  crack  was  found 
after  60,493  simulated  flights.  A  crack 
which  measured  32.0  mm  was  found  on 
the  aft  door  frame  after  106,000 
simulated  flights.  In  all  cases,  the  cracks 
originated  at  the  fastener  boles.  In 
addition,  cracks  originating  from  comer 
doubler  edges  were  found  at  the  aft 
passenger/crew  doors. 


Such  corrosion  and  fatigue  cracking, 
if  not  detected  and  corrected,  could 
result  in  reduced  structiu-al  integrity  of 
the  door  surroimdings. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A300-53-204,  Revision  6,  dated 
October  11, 1993,  which  describes 
procedures  for  a  one-time  inspection  to 
detect  cracks  and  corrosion  in  the  areas 
behind  the  scuff  plates  at  passenger/ 
crew  doors,  emergency  exits,  and  the 
bulk  cargo  door,  and  repair,  if  necessary. 
Airbus  also  has  issued  Service  Bulletin 
A300-53-233,  Revision  1,  dated  April 
18, 1991,  which  describes  procedures 
for  corresponding  repetitive  inspections 
in  these  areas,  and  repair,  if  necessary. 

In  addition.  Airbus  has  issued  Service 
Bulletin  A300-53-227,  Revision  1. 
dated  April  29. 1992.  This  service 
bulletin  describes  procedures  for 
repetitive  inspections  to  detect  cracking 
of  the  holes  of  the  comer  doublers,  the 
fail-safe  ring,  and  the  door  frames  at  the 
left-  and  right-hand  forward,  mid,  and 
aft  passenger/crew  door  structures;  and 
repair,  if  necessary. 

Airbus  also  has  issued  Service 
Bulletin  A300-53-192,  Revision  7, 
dated  July  13, 1992,  which  describes 
procedures  for  modification  of  the 
passenger/crew  door  frames.  This 
modification  consists  of  performing  cold 
expansion  procedures  on  the  fastener 
holes  in  door  fiames,  comer  doublers, 
and  fail-safe  rings;  and  installing 
oversized  Hi-Lok  fasteners  and 
additional  steel  doublers  at  door  frame 
comers,  where  necessary,  to  improve 
the  fatigue  life  of  the  comer  doublers, 
fail-safe  rings,  and  door  firames. 
Accomplishment  of  the  modification 
eliminates  the  need  for  the  repetitive 
inspections  specified  in  Airbiis  Service 
Bulletin  A300-53-227. 

The  DGAC  classified  the  inspection 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
(CN)  91-1 32-1 24(B),  dated  June  26, 
1991,  as  amended  by  a  Correction,  dated 
August  21, 1991,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France.  (The  DGAC  did  not 
classify  the  modification  service 
bulletin  as  mandatory.) 

FAA's  Conclusions 

This  airplane  model  is  manufactiued 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
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of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AO 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Explanatioii  oi  Reqnirenients  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
inspections  of  the  lower  door 
surrounding  structure  to  detect  cracks 
and  corrosion,  and  repair,  if  necessary. 
The  proposed  AO  also  would  require 
inspections  to  detect  cracking  of  the 
holes  of  the  comer  doubters,  the  Hail- 
safe  ring,  and  the  door  frames  of  the 
door  structures;  and  repair,  if  necessary. 
In  addition,  the  proposed  AD  would 
require  modification  of  the  passenger/ 
crew  door  frames,  which,  when 
accomplished,  constitutes  terminating 
action  for  certain  inspections.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Difierences  Between  Proposed  Rule  and 
Parallel  French  CN 

Operators  should  note  that  the  French 
CN  does  not  mandate  modification  of 
the  passenger/crew  door  frames. 
However,  the  FAA  finds  that,  since  the 
design  of  Model  A300  series  airplanes  is 
not  damage  tolerant,  accomplishment  of 
the  modification  described  in  Airbus 
Service  Bulletin  A30O-53-192  must  be 
required. 

Additionally,  the  FAA  consid««  that 
long  term  continued  operational  safety 
will  be  better  assured  by  actual 
modification  of  the  airframe  to  remove 
the  source  of  the  problem,  rather  than 
by  repetitive  inspections.  Long  term 
inspections  may  not  be  providing  the 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  special  procedures  and 
more  emphasis  on  design 
improvements.  The  proposed 
modification  requirement  is  in 
consonance  with  this  consideration. 

Coot  Impact 

The  FAA  estimates  that  4  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  700  work 
hours  per  airplane  to  accompUsh  the 
proposed  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspections  on  U.S. 


operators  is  estimated  to  be  $168,000,  or 
$42,000  per  airplane. 

The  FAA  estunates  that  it  would  take 
approximately  330  work  hours  per 
airplane  to  accompUsh  the  proposed 
modification,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Required 
parts  would  cost  approximately  $1,055 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
modification  on  U.S.  operators  is 
estimated  to  be  $83,420,  or  $20,855  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  diis  AD 
action,  and  that  no  operator  woiild 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  E)OT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evalixation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  rfSub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Antfaorttjr:  49  U.S.C  106(g),  40113. 44701. 

f39.13    [AmwidMi] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus:  Docket  96-NM-43-AD. 

Applicability:  All  Model  A300  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwiae  modified,  altered,  or  lepaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AO. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  corrosion  behind  the 
scuff  plates  at  exit  and  cargo  doors,  and 
£atigue  cracking  in  certain  festener  holes 
located  in  adjacent  structure,  which  could 
result  in  reduced  structural  integrity  of  the 
door  surroundings,  accomplish  the  follo%ring: 

(a)  Perform  an  initial  inspection  of  the 
areas  behind  the  scuff  plates  below  the     ^ 
passenger/crew  doors  and  bulk  cargo  door  to 
detect  cracks  and  corrosion,  in  accordance 
with  Airbus  Service  Bulletin  A300-53-204, 
Revision  6.  dated  October  11, 1993;  at  the 
applicable  time  specified  in  paragraph  (a)(1), 
(a)(2),  (a)(3).  or  (a)(4)  of  this  AD.  If  any  crack 
or  corrosion  is  found  during  this  inspection, 
prior  to  further  flight,  repair  in  accordance 
with  the  service  bulletin.  Accomplishment  of 
this  inspection  is  not  required  for  the  mid 
and  aft  passenger/crew  doors  if  a  steel 
doubter  that  covers  the  entire  inspection  area 
is  installed. 

(1)  For  airplanes  on  which  Modifications 
5382S6S26  (for  forward  doors),  3690S4613 
(for  forward  doors),  and  5382D4741  (for  all 
other  doors)  have  been  accomplished  prior  to 
delivery  of  the  airplane:  Perform  the  initial 
inspection  within  9  years  since  manufacture, 
or  within  1  year  after  the  effective  date  of  this 
AD,  whichever  occurs  later. 

(2)  For  airplanes  on  which  the  procedures 
described  in  Airbus  Service  Information 
Letter  (SIL)  A300-53-033.  Revision  2  (for  all 
do(Ms),  dated  November  23, 1984;  or  Airbus 
Service  Bulletin  A300-53-169  (for  forward 
doors).  Revision  2,  dated  May  14, 1985;  have 
been  accomplished:  Perform  the  initial 
inspection  within  5  years  after 
accomplishment  of  the  SIL  or  the  service   - 
bulletin,  or  within  1  year  after  the  effective 
date  of  this  AD,  w^chever  occurs  later. 

(3)  For  airplanes  on  which  the  procedures 
described  in  Airbus  Service  Bulletin  A300- 
53-116  (for  all  doors).  Revision  4,  dated  June 
30, 1983,  have  been  accomplished:  Perform 
the  initial  inspection  within  2  years  after 
accomplishment  of  the  procedures  iii 
accordance  writh  that  service  bulletin,  or 
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within  1  year  after  the  eSiactive  date  of  this 
AD,  whichever  occurs  later. 

(4)  For  airplanes  on  which  Modifications 
5382S6526  (for  forward  doors],  3690S4613 
(f[»  forward  doors),  and  5382D4741  (for  all 
other  doors);  and  the  procedures  described  in 
Airbus  Service  Bulletin  A300-53-116, 
Revision  4,  dated  )une  30, 1983;  or  Service 
Information  Letter  (SIL)  A300-53-033, 
Revision  2,  dated  November  23, 1984;  have 
not  been  accomplished:  Perform  the  initial 
inspection  within  1  year  after  the  effective 
date  of  this  AD. 

(b)  Perform  repetitive  inspections  of  the 
areas  behind  the  scuff  plates  below  the 
passenger/crew  doors  and  bulk  cargo  door  to 
detect  cracks  and  corrosion,  in  accordance 
with  Airbus  Service  Bulletin  A30O-53-233, 
Revision  1,  dated  April  18, 1991,  at  the 
applicable  times  specified  in  p>aragraphs 
(b)(1)  and  (b)(2)  of  this  AD.  Accomplishment 
of  these  inspections  is  not  required  for  the 
mid  and  aft  passenger/crew  doors  if  a  steel 
doubter  that  covers  the  entire  inspection  area 
is  installed. 

(1)  For  the  forward  and  mid  passenger/ 
crew  doors,  the  bulk  cargo  doors,  the 
emergency  exits,  and  the  aft  passenger/ crew 
doors,  except  for  the  upper  and  lower  edges 
of  the  fail-safe  ring  and  the  upper  edges  of 
the  comer  doubler  Perform  (he  first 
inspection  within  5  years  after  accomplishing 
the  inspection  required  by  paragraph  (a)  of 
this  AD;  and  repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  5  years  following 
the  immediately  preceding  inspection. 

(2)  For  the  upper  and  lower  edges  of  the 
fail-safe  ring  and  the  upper  edges  of  the 
comer  doubler  of  the  aft  passenger/crew 
doors:  Perform  the  first  inspection  within  5 
ywn  at  10,000  landings  after  accomplishing 
the  inspection  required  by  p>aragraph  (a)  of 
this  AD,  whichever  occius  first;  and  repeat 
the  inspection  thereafter  at  intervals  not  to 
exceed  5  years  or  10,000  landings,  whichever 
occurs  first. 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  ftuther  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-233,  Revision  1.  dated  April  18, 
1991.  Thereafter,  perform  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD  at  the  applicable  times  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 

(d)  If  any  corrosion  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-233,  Revision  1,  dated  April  18, 
1991.  Thereafter,  perfomi  the  repetitive 
inspections  required  by  paragraph  (b)  of  this 
AD  at  the  applicable  times  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD. 

(1)  For  the  upper  and  lower  edges  of  the 
bil-safe  ring  and  the  upper  edges  of  the 
comer  doubler  of  the  aft  passenger/crew 
doors,  and  for  the  mid  passenger/crew  doors: 
Inspect  at  intervals  not  to  exceed  5  years  or 
8,000  landings,  whichever  occurs  first. 

(2)  For  the  forward  passenger/crew  doors, 
bulk  cargo  door,  and  emergency  exits:  Inspect 
at  intervals  not  to  exceed  5  years. 

(e)  Perform  inspections  to  detect  cracking 
of  the  holes  of  the  comer  doublers,  the  fail- 
safe ring,  and  the  door  frames  of  the  left-  and 


right-hand  forward,  mid,  and  aft  passenger/ 
crew  door  structures,  in  accordance  with 
Airbus  Service  Bulletin  A300-53-227, 
Revision  1,  dated  April  29, 1992.  Perform  the 
inspections  at  the  times  specified  in 
paragraphs  (e)(1),  (e)(2).  and  (e)(3)  of  this  AD, 
as  applicable.  If  any  cracking  is  found,  prior 
to  further  flight,  repair  in  accordance  with 
the  service  bulletin;  or,  if  cracks  cannot  be 
eliminated  in  accordance  with  the  service 
bulletin,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate. 

(1)  Except  as  provided  by  paragraph  (e)(2) 
of  this  AD,  for  the  left-  and  right-hand 
forward  and  mid  passenger/crew  door 
structures  of  all  airplanes:  Insjiect  at  the  time 
specified  in  paragraph  (e)(l)(i).  (e)(l)(ii), 
(e)(l)(iii),  or  (e)(l)(iv)  of  this  AD.  as 
applicable. 

(i)  For  airplanes  that  have  acctunulated  less 
than  20,000  total  landings  as  of  the  effective 
date  of  this  AD:  Inspect  prior  to  the 
accumulation  of  20,000  total  landings,  or 
within  1,250  landings  after  the  effective  date 
of  this  AD,  whichever  occurs  later. 

(ii)  For  airplanes  that  have  accumulated 
20,000  total  landings  or  more,  but  less  than 
21,000  landings  as  of  the  effiactive  date  of  this 
AD:  Inspect  prior  to  the  accumulation  of 
21,000  total  landings,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(iii)  For  airplanes  that  have  accimiulated 
21,000  total  landings  or  more,  but  less  than 
22,000  landings  as  of  the  effective  date  of  this 
AD:  Inspect  prior  to  the  accumulation  of 
22,000  total  landings,  or  within  500  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(iv)  For  airplanes  that  have  accumulated 
22,000  total  landings  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  within  250 
landings  after  the  effective  date  of  this  AD. 

(2)  For  the  left-hand  mid  passenger/crew 
door  structures  of  Model  A300  C4  and  F4 
series  airplanes:  Inspect  at  the  time  specified 
in  paragraph  (e)(2)(i),  (e)(2)(ii).  (e)(2)(iu),  or 
(e)(2)(iv)  of  this  AD,  as  applicable. 

(i)  For  airplanes  that  have  accumulated  less 
than  12,000  total  landings  as  of  the  effective 
date  of  this  AD:  Inspect  prior  to  the 
acamiulation  of  12,000  total  landings,  or 
within  1,250  landings  after  the  effiactive  date 
of  this  AD,  whichever  occurs  later. 

(ii)  For  airplanes  that  have  accumulated 
12,000  total  landings  or  more,  but  less  than 
13,000  landings  as  of  the  effective  date  of  this 
AD:  Insf>ect  prior  to  the  accumulation  of 
13.000  total  landings,  or  within  1,000 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later. 

(iii)  For  airplanes  that  have  accumulated 
13,000  total  landings  or  more,  but  less  than 
14,000  landings  as  of  the  effiactive  date  of  this 
AD:  Inspect  prior  to  the  accumulation  of 
14,000  total  landings,  or  within  500  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(iv)  For  airplanes  that  have  accumulated 
14,000  total  landings  or  more  as  of  the 
effective  date  of  this  AD:  Inspect  within  250 
landings  after  the  effective  date  of  this  AD. 

(3)  For  the  left-  and  right-hand  aft 
passenger/crew  door  structures  of  all 


airplanes:  Inspect  prior  to  the  accumulation 
of  24,000  total  landings,  or  within  250 
landings  after  the  efiiective  date  of  this  AD, 
whichever  occurs  later. 

(f)  Repeat  the  inspections  required  by 
paragraph  (e)  of  this  AD  at  the  times 
specified  in  paragraphs  (f)(1),  (f)(2),  (f)(3), 
(0(4).  (f)(5),  (f)(6),  (f)(7),  (f)(8),  (f)(9),  and 
(f)(10),  as  applicable,  until  the  modification 
required  by  paragraph  (g)  of  this  AD  is 
accomplished. 

(1)  For  the  forward  passenger/crew  door 
stmcture  of  airplanes  on  which  Airbus 
Modification  No.  1282/S1862  has  not  been 
accomplished:  Inspect  at  the  intervals 
specified  in  paragraphs  (fKl)(i)  and  (f)(l)(ii), 
as  applicable. 

(i)  For  the  upper  comers  of  the  door 
structure:  At  intervals  not  to  exceed  4,000 
landings. 

(ii)  For  the  lower  comers  of  the  door 
stmcture:  At  intervals  not  to  exceed  7,500 
landings. 

(2)  For  the  forward  passenger/crew  door 
stmcture  of  airplanes  on  which  Airbus 
Modification  No.  1282/S1862  has  been 
accomplished:  Inspect  at  the  intervals 
specified  in  paragraphs  (f)(2)(i)  and  (f)(2)(ii), 
as  applicable. 

(i)  For  the  upper  comers  of  the  door 
stmctTire:  At  intervals  not  to  exceed  6,000 
landings. 

(ii)  For  the  lower  comers  of  the  door 
stmctiue:  At  intervals  not  to  exceed  10,000 
landings. 

(3)  For  the  forward  passenger/crew  door 
stmcture  of  the  airplane  having 
manufacturer's  serial  number  063,  on  which 
Airbus  Modification  No.  1282/S1862  has 
been  accomplished  partially:  Inspect  at  the 
intervals  specified  in  paragraph  (f)(3)(i)  or 
(f)(3)(ii),  as  applicable. 

(i)  For  the  upper  comers  of  the  door 
-structure:  At  intervals  not  to  exceed  4,000 
landings. 

(ii)  For  the  lower  comers  of  the  door 
structure:  At  intervals  not  to  exceed  7,500 
landings. 

(4)  For  the  left-  and  right-hand  mid 
passenger/crew  door  structure  on  Model 
A300  Bl,  B2,  and  B4  series  airplanes;  and  for 
the  right-hand  mid  passenger/crew  door 
stmcture  on  Model  A300  C4  and  F4  series 
airplanes;  on  which  an  inspection  required 
by  paragraph  (e)  of  this  AD  was 
accomplished  using  a  Roto  test  technique: 
Inspect  at  intervals  not  to  exceed  8,000 
landings. 

(5)  For  the  left-  and  right-hand  mid 
passenger/ crew  door  stmcture  on  Model 
A300  Bl,  B2,  and  B4  series  airplanes;  and  for 
the  right-hand  mid  passenger/crew  door 
stmcture  on  Model  A300  C4  and  F4  series 
airplanes;  on  which  an  inspection  required 
by  paragraph  (e)  of  this  AD  was 
accomplished  using  an  X-ray  technique: 
Inspect  at  intervals  not  to  exceed  3,500 
landings. 

(6)  For  the  left-hand  mid  passenger/crew 
door  stmcture  on  Model  A300  C4  and  F4 
series  airplanes  on  which  an  inspection 
required  by  paragraph  (e)  of  this  AD  was 
accomplished  using  a  Roto  test  technique: 
Inspect  at  intervals  not  to  exceed  5,200 
landings. 

(7)  For  the  left-hand  mid  passenger/crew 
door  structure  on  Model  A300  C4  and  F4 
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series  ajrplanes  on  which  an  inspection 
required  by  paragraph  (e)  of  this  AD  was 
accomplished  using  an  X-ray  technique: 
Inspect  at  intervals  not  to  exceed  2,300 
landings. 

(8)  For  the  aft  passenger/crew  door 
structure  on  which  an  inspection  required  by 
paragraph  (e)  of  this  AD  was  accomplished 
using  a  Roto  test  technique:  Inspect  at 
intervals  not  to  exceed  8,000  landings. 

(9)  For  the  aft  passenger/crew  door 
structure  on  which  an  insf>ection  required  by 
paragraph  (e)  of  this  AD  was  accomplished 
using  an  X-ray  technique:  Inspect  at  intervals 
not'to  exceed  3,500  landings. 

(10)  For  the  areas  around  the  fasteners  in 
the  vicinity  of  stringer  12  on  the  aft 
passenger/crew  door  structure  on  which  an 
inspection  required  by  paragraph  (e)  of  this_ 
AD  was  accomplished  using  a  visual 
technique:  Inspect  at  intervals  not  to  exceed 
6,900  landings. 

(g)  Prior  to  the  accumulation  of  20,000  total 
landings,  or  within  1  year  after  the  effective 
date  of  this  AD,  whichever  occius  later. 
Modify  the  passenger/crew  door  structures  in 
accordance  with  Airbus  Service  Bulletin 
A30O-53-192,  Revision  7.  dated  July  13. 
1992.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(f)  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operaton 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,'  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
23, 1997. 

Durell  M.  Pednaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2220  Filed  1-28-97;  8:45  am] 
BUJNQ  CODE  4»1»-19-# 


14  CFR  Part  39 

[Docket  No.  96-8W-30-A0] 

Airworthiness  Directives;  McDonnell 
Douglas  Helicopter  Systems  Model 
MD-900  Series  Helicopters 

AGENCY:  Federal  Aviation 
Admimstration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  nevtr  airworthiness 
directive  (AD)  that  is  applicable  to 
McDomiell  £)ouglas  Helicopter  Systems 
(MDHS)  Model  MD-900  series 
helicopters.  This  proposal  would 
require  removing  certain  serial- 
numbered  main  rotor  swashplate 
bearings  (bearings)  and  replacing  them 
with  airworthy  bearings.  This  proposal 
is  prompted  by  reports  that  inspections 
of  several  helicopters  revealed  that  the 
outer  bearing  race  had  been  rotating 
relative  to  the  swashplate  assembly, 
which  was  evidenced  by  wear  marks  in 
the  rotating  swashplate.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  possible  heat 
accumulation  and  resulting  damage  to 
the  bearing  caused  by  the  bearing  races 
rotating  relative  to  the  bearing  seat,  . 
which  could  result  in  degraded 
helicopter  response  to  pilot  control 
input  and  possible  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  by 
March  31, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  OfBce  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-SW-30-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  DiLibero,  Aerospace  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Blvd., 
Lakewood.  California  90712,  telephone 
(310)  627-5231,  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argumente  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  conunents 
received. 

Comments  are  specifically  invited  on 
the  overall  regvilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No:  96-SW-30-AD.  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUity  ctf  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
96-SW-30-AD.  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth.  Texas  76137. 

Discnssion 

This  doctiment  proposes  the  adoption 
of  a  new  AD  that  is  appUcable  to  NOIHS 
Model  MD-900  series  heUcopters.  This 
proposal  would  reqviire.  before  further 
flight,  inspecting  the  bearing,  part 
number  (P/N)  900C3010100-101,  to 
determine  if  a  bearing  having  a  serial 
number  (S/N)  of  S/N  059150-E0019. 
S/N  059150-E0020.  S/N  059150-^X)021, 
S/N  059150-E0022,  S/N  059150-E0023, 
S/N  059150-E0024,  S/N  05915O-EOO25, 
S/N  059150-E0026.  S/N  059150-E0027. 
S/N  059150-E0028,  S/N  059150-^0029, 
or  S/N  059150-^0030  is  installed,  and 
if  so,  removing  and  replacing  the 
bearing  with  an  airworthy  bearing.  This 
profKisal  is  prompted  by  reports  of 
inspections  of  several  helicopters  that 
indicated  the  outer  bearing  race  had 
been  rotating  relative  to  the  swashplate 
assembly,  which  was  evidenced  by  wear 
marks  in  the  rotating  swashplate.  An 
investigation  revealed  that  12  non- 
conforming bearings  had  been  released 
to  production.  ScHne  of  the  12  bearings 
have  been  located.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  possible  heat  accumulation  and 
resulting  damage  to  the  bearing  caused 
by  the  bearing  races  rotating  relative  to 
the  bearing  seat,  which  could  result  in 
degraded  helicopter  response  to  pilot 
control  input  and  possible  loss  of 
control  of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHS  Model  MD-900 
series  helicopters  of  the  same  type 
design,  the  proposed  AD  would  require, 
before  further  flight,  inspecting  the 
bearing,  P/N  900C3010100-101,  to 
determine  if  a  bearing  having  S/N 
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05gi50-E0019,  S/N  0S915O-E0O20,  S/N 
059150-E0021,  S/N  0S915&-E0O22,  S/N 
05gi5O-EOO23.  S/N  059150-^0024,  S/N 
059150-E0025,  S/N  059150-E0026,  S/N 
05915Q-E0027,  S/N059150-E0028,  S/N 
059150-E0029,  or  S/N  059150-E0030  is 
installed:  and,  if  installed,  removing  and 
replacing  that  bearing  with  an  airworthy 
bearing. 

lite  FAA  estimates  that  20  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1.5  work  hours  per 
helicopter  to  determine  the  bearing's 
S/N,  12  work  hours  per  helicopter  to 
remove  and  replace  a  bearing,  if 
necessary,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Replacement 
bearings  would  cost  $8,765  per 
helicopter,  however,  replacement 
bearings  are  covered  by  a 
manufacturer's  warranty.  Based  on  these 
figiues,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,400,  assuming  five 
helicopters  will  require  removal  and 
replacement  of  the  bearing. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fiedendism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment, 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regiilatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES." 

List  of  Subiacts  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  pari 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  foUows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  pari  39 
continues  to  read  as  follows: 

Autfaerity:  49  USC  106(g),  40113, 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

McDonneil  Douglas  Helicopter  Systems: 
Docket  No.  96-SW-3Q-AD. 

Applicability:  Model  MD-900  series 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (h)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  difierent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
tmsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  before  fiirther  flight, 
unless  accomplished  previously. 

To  prevent  possible  heat  accumulation  and 
resulting  damage  to  the  main  rotor 
swashplate  bearing  (bearing)  caused  by  the 
bearing  races  rotating  relative  to  the  bearing 
seat,  which  could  result  in  degraded 
helicopter  response  to  pilot  control  input  and 
possible  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  CKsconnect  the  lower  end  of  the  main 
rotor  pitch  links.  Disconnecting  the  drive 
link  may  make  the  inspection  easier. 

(b)  Cut  the  safety  wire  and  remove  the 
inner  and  outer  labyrinth  seals,  part  number 
(P/N)  900C20101 94-101  and  P/N 
900C201190-101,  respectively,  and  the  inner 
and  outer  bearing  retaining  rings. 

(c)  Inspect  the  bearing,  part  number  (P/N) 
900C3010100-101,  to  determine  if  it  has  one 
of  the  following  serial  numbers  (S/N):  S/N 
OS91SO-E0019,  S/N  05915O-E0O20,  S/N 
05915O-E0021,  S/N  059150^0022.  S/N 
059150^0023,  S/N  059150-E0024,  S/N 
05915O-EOO25.  S/N  05915O-E0026,  S/N 
05915O-E0027,  S/N  059150-E0028,  S/N 
059150-E0029,  at  S/N  059150-E0030. 

Nele  2:  S/N's  similar  to  those  above  were 
produced  without  the  character  "E"  in  the 
number.  This  AD  is  only  concerned  with 
those  that  contain  the  character  "E". 

(d)  Enter  into  the  helicopter  Log  Book  the 
bearing  S/N. 

(e)  If  a  bearing  having  one  of  the  S/N's 
stated  in  paragraph  (c)  of  this  AD  is  installed 
on  the  helicopter,  remove  the  bearing  and 
replace  it  with  an  airworthy  bearing  prior  to 
further  flight 


(f)  Prior  to  the  installation  of  a  swashplate 
assembly,  inspect  the  bearing  in  accordance 
with  the  requirements  of  this  AD. 

(g)  Report  the  results  of  all  inspections 
required  by  this  AD  within  72  hours  to  the 
Manager,  Los  Angeles  Aircraft  Certification 
OtBce,  3960  Paramount  Blvd.,  Lakewood, 
California  90712.  Reporting  requirements 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned  0MB 
control  number  2120-0056. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  C^ce. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

Issued  in  Fort  Worth,  Texas,  on  January  20, 
1997. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-2215  Filed  1-28-47;  8:45  am] 
■KJJNQ  COOC  4»10-1»4J 


14  CFR  Part  71 

[AirspMO  Doctot  No.  97-ANM-01] 

Proposed  EstaMishmont  of  Class  D 
and  Class  E  Alrspacs,  Redmond, 
Oregon 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
establish  the  Redmond,  Oregon,  Class  D 
and  Qass  E  airspace  areas  to 
accommodate  the  commissioning  of  an 
Airport  Traffic  Control  Tower  (ATCT)  at 
Roberts  Field.  Additionally,  this  notice 
proposes  to  redesignate  the  existing 
Class  E  surface  area  at  Roberts  Field  as 
part-time  to  preclude  the  concurrent 
existence  of  the  different  classes  of 
airspace  designated  as  siuface  areas  at 
the  same  location.  These  areas  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  K4arch  8, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch.  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
97-ANM-Ol,  1601  Lind  Avenue  SW., 
Renton  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 
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An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  C.  Frala,  ANM-532.4.  Federal    . 
Aviation  Administration,  Docket  No. 
97-ANM-Ol.  1601  Lind  Avenue  SW.. 
Renton,  Washington,  98055-4056; 
telephone  number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments'  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particiUarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  £)ocket  No.  97- 
ANM-Ol."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
Ught  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  fisted 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

AvaUability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Achninistration. 
Operations  Branch,  ANM-530, 1601 
Lund  Avenue  SW.,  Renton,  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NORM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NORM'S  should  also  reque?rt  a  copy  of 
Advisory  Cinnilar  No.  11-2A,  wl:dch 
describes  the  appUcation  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulation  (14  CFR  part  71)  to 
estabUsh  Class  D  and  Class  E  airspace  at 
Redmond,  Oregon,  to  accommodate  the 
commissioning  of  an  ATCT  at  Roberts 
Field.  This  notice  proposes  to  establish 
Class  D  airspace,  which  is  appropriate 
for  an  airport  with  an  operating  control 
tower,  and  to  establish  a  Class  E4 
surface  area,  which  is  the  appropriate 
designation  for  arrival  extensions  to 
Class  D  airspace.  These  areas  would  be 
designated  part-time  and  effective 
diuing  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time 
would  thereafter  be  continuously 
pubUshed  in  the  Airport/FaciUty 
Directory.  Ciurently,  the  airspace 
encompassing  Roberts  Field  is 
designated  as  Class  E2  siuface  area  and 
is  in  effect  continuously.  This  notice 
also  proposes  to  redesignate  this  area  as 
part-time  to  preclude  the  concurrent 
existence  of  different  classes  of  airspace 
designated  as  surface  areas  at  the  same 
location.  These  areas  would  be  depicted 
on  aeronautical  charts  for  pilot 
reference. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  D  and  Class  E  airspace 
areas  extending  upward  from  the 
surface  of  the  earth  are  pubUshed  in 
paragraph  5000,  |}aragraph  6004,  and 
paragraph  6002,  respectively,  of  FAA 
Order  7400^D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  Usted  in  this  dociunent 
would  be  pubUshed  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regidation  only  involves  an 
estabUshed  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  PoUcies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procediues  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  wiU  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act 


List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  asTollows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Cotnp.,  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ANM  OR  D  Redmond,  OR  [New] 

Remond,  Roberts  Field,  OR 
(Lat.  44«15'14"  N,  long.  121  "WOO"  W) 
That  airspace  extending  upward  from  the 
surfooe  to,  and  including,  5,600  feet  MSL 
within  a  5.1-mile  radius  of  Roberts  Field. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  of  Ainnen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6004    Qass  E  airspace  areas 
designated  as  an  extension  to  a  Class  D 
surface  area. 


ANM  OR  E4  Redmond,  OR  [New] 

Redmond,  Roberts  Field,  OR 

(Ut.  44n5'14"  N,  long.  121»09'00"W) 
Deschutes  VORTAC 
(Ut.  44''15'10"  N,  long.  121»18'13"  W) 
That  airspace  extending  upward  from  the 
sur&ce  within  1.4  miles  each  side  of  the 
Deschutes  VORTAC  269*  and  089°  radials 
extending  from  the  5.1 -mile  radius  of  Roberts 
Field  to  .9  mile  west  of  the  VORTAC  This 
Class  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
designated  as  a  surface  area  for  an  in  airport. 


ANM  OR  E2  Redmond,  OR  [Rerind] 

Redmond,  Roberts  Field,  OR 

(Lat.  44M5'14  "  N,  long.  121*09'00"  W) 
Deschutes  VORTAC 
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(Ut.  44''15'10"  N,  long.  121»18'13"  W) 
Within  a  5.1-mile  radius  of  Roberts  Field, 
and  within  1.4  miles  each  side  of  the 
Deschutes  VORTAC  269"  and  089°  radials 
extending  from  the  5.1-mile  radius  of  the 
airport  to  .9  mile  west  of  the  VORTAC  This 
Qass  E  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  Seattle,  Washington,  on  January 
13, 1997. 

Glenn  A.  Adams  m. 

Assistant  Manager,  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc  97-2092  Filed  1-28-97;  8:45  am] 
MUMQ  coot  4t10-13-M 


14CFRPart71 

(Alrapace  Dodwt  No.  9e-ANM-027] 

Proposed  Amendment  of  Class  E 
Airepaca;  Montrose,  Colorado 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  Montrose,  Colorado,  Class  E 
airspace  to  accommodate  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  the  Montrose  Regional  Airport.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  15, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch.  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-027, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala.  ANM-532.4,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-027, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056; 
telephone  number:  (206)  277-2535. 

SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argvtments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
hsted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-027."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
Ught  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch,  ANM-530,  1601 
Lind  Avenue  SW,  Renton,  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airspace  at  Montrose, 
Colorado,  to  accommodate  a  new  GPS 
SIAP  to  the  Montrose  Regional  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Dattmi  83. 
Class  E  airspace  areas  extending  upward 
from  the  surface  of  the  earth,  and  from 
700  feet  or  more  above  the  surface  of  the 
earth,  are  pubUshed  in  Paragraph  6002 
and  Paragraphs  6005,  respectively,  of 
FAA  Order  7400.9D  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  on  this  docvunent 


would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979),  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  vdll  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002    Qass  E  airspace  areas 
designated  as  a  surface  area  for  an  airport 


ANM  CO  E2  MontroM.  CO  [Revindl 

Montrose  Regional  Airport.  CO 

(Ut.  3fi''30'32"  N,  long.  10r^3'38"  W) 
Montrose  VOR/DME 
(Lat.  38'30'23"  N,  long.  107«53'58"  W) 
That  airspace  extending  upward  from  the 
sur&ce  within  a  4.8-mile  radius  of  the 
Montrose  Regional  Airport,  and  within  3.5 
miles  each  side  of  the  Montrose  VOR/DME 
313**  radial  extending  from  the  4.8-mile 
radius  to  12.2  miles  northwest  of  the  VOR/ 
DME,  and  within  2.5  miles  each  side  of  the 
Montrose  VOR/DME  360*  radial  extending 
&x}m  the  4.S-mile  radius  to  8.5  miles  north 
of  the  VOR/DME.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
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times  established  by  a  Notice  to  Ainnen.  The 
elective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eartit. 


ANM  CO  E5  Montron.  CO  [Revised] 

Montrose  Regional  Airport,  CO 

(Lat.  38''30'32"  N,  long.  lOT'SS'SS"  W) 
Montrose  VOR/DME 
(Ut.  38"30'23"  N.  long  10r53'58"  W) 
That  airspace  extending  upward  ^m  700 
feet  above  the  surface  within  4.3  miles 
northeast  and  8.3  miles  southwest  of  the 
Montrose  VOR/DME  313°  and  133"  radials 
extending  from  6.1  miles  southeast  to  21.4 
miles  northwest  of  the  VOR/DME.  and  within 
4  miles  each  side  of  the  Montrose  VOR/DME 
360°  radial  extending  to  9.5  miles  north  of 
the  VOR/DME;  and  that  airspace  extending 
upward  from  1,200  feet  above  the  surface 
within  an  area  bounded  by  a  point  beginning 
at  lat.  38»40'00"  N,  long.  108°46'00"  W;  to  lat. 
38°25'00"  N,  long.  108°42'30"  W;  to  lat. 
37°58'00"  N,  long.  108°10'00"  W;  to  lat 
38°09'00"  N,  long.  107°35'00"  W;  to  lat. 
38°43'00"  N,  long.  107°39'30"  W;  to  lat 
38°51'30"  N,  long.  107°41'00"  W;  to  lat. 
38°5O'O0"  N,  long.  107°53'00"  W;  to  lat 
38°53'00"  N.  long.  108°03'30"  W;  thence  to 
the  point  of  beginning. 
*         *         •         •         • 

Issued  in  Seattle,  Washington,  dn  January 
13. 1997. 

Glenn  A.  Adams  m. 
Assistant  Manager,  Air  Traffic  Division. 
Northwest  Mountain  Region. 
[FR  Doc.  97-2093  Filed  1-28-97;  8:45  am) 
MLUNQ  CODE  4n»-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  600. 601,  and  606 
[Docket  No.  96N-0395] 

Revision  of  the  Requirements  for  a 
Responsible  Head  for  Bioiogicai 
Establishments 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  biologies  regulations  by 
deleting  the  requirements  for  a  biologies 
establishment  to  name  a  "responsible 
head"  or  "designated  qualified  person" 
to  represent  the  establishment  in  its 
dealhigs  with  FDA.  Because  many 
manufacturers  of  biological  products  are 
firms  that  have  more  than  one 


manufacturing  location  and  complex 
corporate  structures,  it  may  no  longer  be 
practical  for  one  individual  to  represent 
a  manufacturer  in  ail  matters.  The 
proposed  rule  would  provide 
mtmufacturers  with  more  flexibility  in 
assigning  control  and  oversight 
responsibility  within  a  company.  This 
proposed  nile  is  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiative, 
and  it  is  intended  to  reduce  the  burden 
of  imnecessary  regulations  on  industry 
without  diminishing  public  health 
protection. 

DATES:  Comments  must  be  submitted  on 
or  before  April  29, 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
Corporations  should  submit  two  copies 
of  any  comments  and  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Received  comments  are 
available  for  public  examination  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  A.  Carayiannis,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-630),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
suite  200N,  Rockville,  MD  20852-1448, 
301-594-3074. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  §  600.10(a)  (21  CFR  600.10(a)), 
a  manufacturer  of  biological  products  is 
required  to  name  a  "responsible  head" 
who  is  to  exercise  control  of  the 
manufacturing  estabUshment  in  all 
matters  relating  to  compliance  with 
regulations  in  parts  600  through  680  (21 
CFR  parts  600  through  680)  and  who  is 
to  represent  the  manufacturer  in  all 
pertinent  matters  with  the  Center  for 
Biologies  Evaluation  and  Research 
(CBER).  This  individual  must  also  have 
an  imderstanding  of  the  scientific 
principles  and  techniques  related  to  the 
manufactiue  of  biological  products. 
When  FDA  announced  in  the  Federal 
Register  of  June  3. 1994  (59  FR  28821 
and  28822),  the  review  by  CBER  of 
certain  biologies  regulations  to  identify 
those  regulations  that  are  outdated, 
burdensome,  inefficient,  duplicative,  or 
otherwise  unsuitable  or  unnecessary, 
§  600.10(a)  was  included.  FDA  also  held 
a  public  meeting  on  January  26, 1995,  to 
discuss  the  retrospective  review  efi^ort 
and  to  provide  a  forum  for  the  public  to 


voice  its  comments  on  the  retrospective 
review. 

Many  of  the  comments  submitted 
requested  revision  or  elimination  of  the 
requirements  for  a  "responsible  head" 
in  §  600.10(a).  The  majority  of  the 
comments  supported  deletion  of  the    . 
regulation.  The  comments  stated  that 
the  requirement  for  a  responsible  head 
to  be  an  expert  in  multiple  functions 
and  to  be  responsible  for  a  number  of 
facility  locations  is  incompatible  with 
current  industry  practice.  The 
comments  added  that  the  list  of 
activities  in  §  600.10(a)  is  extremely 
broad  and  this  regulation  could  be 
interpreted  to  require  the  responsible 
head  to  have  an  intimate  understanding 
of  a  wide  variety  of  extremely  complex 
activities.  All  of  these  activities  require 
specific  expertise,  and  it  may  not  be 
practical  to  expect  one  person  to  be  an 
expert  in  all  of  those  areas.  Some 
comments  addressed  the  requirement 
that  the  responsible  bead  be  responsible 
for  training  and  have  the  authority  to 
enforce  discipline,  stating  that  direct 
line  supervision  and  management 
persoimel  are  much  better  qualified  and 
in  a  better  position  to  "enforce  or  direct 
the  enforcement  of  discipline  and 
performance  of  assigned  functions  by 
employees  engaged  in  the  manufacture 
of  products."  Many  comments  requested 
the  designation  of  an  alternate 
responsible  head,  especially  in  the 
situation  of  multiple  locations. 

As  part  of  the  President's 
"Reinventing  Government"  initiative,  a 
report  entitled  "Reinventing  the 
Regulation  of  Drugs  Made  From 
Biotechnology"  was  issued  in  November 
1995.  The  report  announced  several 
initiatives  to  reduce  the  burden  of  FDA 
regulations  on  the  biologies  industry 
without  reducing  public  health 
protection,  including  a  proposal  to 
remove  the  requirements  in  §  600.10(a) 
for  a  "responsible  head."  The  proposed 
revision,  reflecting  comments  submitted 
in  response  to  the  January  26, 1995, 
public  meeting,  would  enable  firms  to 
designate  more  than  one  person  to 
commimicate  directly  with  FDA  on 
official  matters  related  to  the  biological 
products  they  manufacttire.  The 
commitment  to  remove  requirements  for 
a  "responsible  head"  was  based  on 
FDA's  determination  that,  with  the 
many  changes  that  have  occiured  in 
science,  tedmology,  and  corporate 
structure,  it  no  longer  may  be  practical 
for  most  biologies  manufacturers  to  rely 
on  one  individual  to  meet  the 
requirements  included  in  §  600.10(a).  In 
addition,  the  responsible  corporate 
officer  doctrine,  e.g..  United  States  v. 
Parfc,  421  U.S.  658  (1975);  Uriited  States 
V.  Z3otterwBJcii,  320  U.S.  277  (1943), 
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places  the  burden  of  ensuring 
compliance  with  the  statutes  and 
regulations  applicable  to  biological 
products  on  corporate  officials 
"standing  in  responsible  relation  to  a 
public  danger."  IDotterweich,  320  U.S. 
at  281.)  Thus,  it  is  not  necessary  to 
require  manufacturers  to  designate  a 
"responsible  head"  in  order  to  enforce 
the  duty  responsible  corporate  officials 
have  to  implement  measvires  to  ensiue 
that  violations  do  not  ocaa.  (Park,  421 
U.S.  at  672.) 

In  accordance  with  a  recent  revision 
to  the  definition  of  "manufacturer"  in 
§600.3  (see  61  FR  24227,  May  14, 1996). 
a  biologies  applicant  may  apply  for  and 
obtain  a  license  for  a  product  to  be 
manufactured  at  more  than  one 
manufactiuing  site  that  may  or  may  not 
be  owned  by  the  applicant.  Therefore, 
firms  may  want  to  designate  more  than 
one  i>erson  with  primary  responsibility 
to  maintain  adequate  oversight  of 
multiple  manufacturing  sites  and  ensure 
that  each  is  conforming  to  FDA's 
requirements  for  current  good 
manufacturing  practices  and  the 
applicable  biologies  standards.  Many 
biologies  manufacturers  also 
manufacture  drugs  that  are  regulated  by 
the  Center  for  Drug  Evaluation  and 
Research  (CDER)  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  whose 
regulations  do  not  contain  an  analogous 
requirement  for  the  responsible  head. 
FDA's  proposal  to  revise  the 
requirements  with  respect  to  a 
responsible  head  is  an  effort  to 
hannonize  CBER's  and  CDER's  policies 
and  requirements  and  to  keep  pace  with 
changes  in  science,  technology,  and 
corporate  structure. 

n.  Proposed  Rule 

Under  the  proposed  revision,  an 
authorized  official  would  be  chosen  by 
the  appUcant  to  receive  and  send 
correspondence  to  CBER.  The  appUcant 
couJd  choose  to  have  more  than  one 
authorized  official.  Accordingly,  the 
agency  proposes  to  amend  §600.10  by 
removing  and  ruserving  paragraph  (a) 
and  revising  the  beading  of  paragraph 
(b)  to  read  "Personnel",  llie  agency  also 
proposes  to  amend  §  601.2  Applications 
for  establishment  and  product  licenses; 
procedures  for  filing  by  adding  the 
statement  "The  applicant,  or  the 
applicant's  attorney,  agent,  or  other 
authorized  official  shall  sign  the 
application"  in  paragraph  (a)  and  new 
paragraph  (c)(6).  Finally,  the  agency 
proposes  to  amend  §  601.25(b)(3)(VIII) 
by  replacing  "signed  by  the  responsible 
head  (as  defined  in  §  600.10  of  this 
chapter  of  the  Ucensee)"  with  "signed 
by  an  authorized  official  of  the 
Ucensee". 


FDA  is  also  proposing  to  remove 
§  606.20(a),  which  contains  language 
similar  to  that  in  §  600.10(a)  and  appUes 
to  all  blood  estabUshments,  including 
registered,  unUcensed  blood 
estabUshments.  Like  other  components 
of  the  biologies  industry,  the  blood 
industry  has  experienced  changes  in 
science,  technology,  and  corporate 
structiue.  Complex  donor  and 
transfusion  recipient  issues,  the 
evolution  of  sophisticated  computerized 
laboratory  and  donor  equipment, 
compUcated  serology  problems,  and 
state-of-the-art  laboratory  techniques 
have  all  contributed  to  changes  within 
the  structiue  of  blood  estabUshments, 
regardless  of  size.  To  ensure  the  quaUty 
and  sfifety  of  the  blood  supply,  many 
blood  establishments  employ  personnel 
who  are  experts  in  donor  issues, 
infectious  disease,  computers, 
molecular  biology,  serology,  transfusion 
issues,  quality  control,  administration, 
and  management.  It  is  no  longer 
practical  to  expect  one  individual  to 
have  expertise  in  all  the  subs{}ecialties 
of  transfusion  medicine.  Accordingly,  to 
provide  sufficient  flexibiUty  for  a  blood 
estabUshment  to  select  a  person  with 
appropriate  training  and  experience  to 
be  responsible  for  each  facet  of  its 
operation,  the  agency  proposes  to 
remove  and  reserve  §  606.20(a). 

FDA  intends  that  a  final  rule  would 
become  effective  as  soon  as  possible 
after  pubUcation  in  the  Federal 
Register. 

m.  Economic  Impact 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  pubUc  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
beUeves  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  Order  and  so  is  not  subject  to 
review  imder  the  Executive  Order. 

Under  the  Regulatory  FlexibiUty  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  smaU  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  rule  on  small  entities.  The 
proposed  rule  would  have  no 
compUance  costs  and  would  not  result 


in  any  new  requirements.  Therefore, 
imder  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  605(b)),  the  Commissioner  of 
Food  and  Drugs  certifies  that  the 
proposed  rule  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  smaU  entities.  No  further 
analysis  is  required. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ctunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Interested  persons  may,  on  or  before 
April  29, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
do<±et  number  foimd  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

List  of  Subjects 

21  CFR  Part  600 

Biologies,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  601 

Administrative  practice  and 
procedure.  Biologies,  Confidential 
business  information. 

21  CFR  Part  606 

Blood.  Labeling,  Laboratories, 
Reporting  and  recordkeeping 
requirements. 

'Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the  Public 
Health  Service  Act.  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  it  is  proposed  that  21  CFR 
parts  600,  601.  and  606  be  amended  as 
follows: 

PART  600— BIOLOGICAL  PRODUCTS: 
GENERAL 

1.  The  authority  citation  for  21  CFR 
part  600  continues  to  read  as  follows: 

AvOuuttr-  Sees.  201,  501,  502, 503, 505, 
510,  519.  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  351,  352, 
353,  355,  360,  360i,  371,  374);  sees.  215,  351, 
352.  353,  361,  2125  of  the  PubUc  Health 
Service  Act  (42  U.S.C  216, 262,  263.  263a. 
264.  300aa-25). 

§600.10    [AmencM] 

2.  Section  600.10  Personnel  is 
amended  by  removing  and  reserving 
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paragraph  (a)  and  by  revising  the 
heading  of  paragraph  (b)  to  read 
"Personnel." 

PART  601— UCENSiNQ 

3.  The  authority  citation  for  21  CFR 
part  601  continues  to  read  as  follows: 

Audiority:  Sees.  201,  501,  502,  503.  505, 
510,  513-516.  518-520,  701,  704,  721,  801  of 
the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  351,  352,  353,  355,  360,  360c- 
360f,  360h-360j,  371,  374,  379e,  381);  sees. 
215,  301.  351,  352  of  the  Public  Health 
Service  Act  (42  U.S.C.  216,  241,  262,  263): 
sees.  2-12  of  the  Fair  Packaging  and  Labeling 
Act  (15  U.S.C.  1451-1461). 

4.  Section  601.2  is  amended  by 
adding  a  sentence  before  the  last 
sentence  in  paragraph  (a),  and  by  adding 
new  paragraph  (c)(6)  to  read  as  follows: 

§601.2    Applications  for  establlstiment  and 
product  licenses;  procedures  for  filing. 

(a)  *  *  •  The  applicant,  or  the 
applicant's  attorney,  agent,  or  other 
authorized  official  shall  sign  the 
application.  *  *  * 

«        •        •        •        • 

(c)  •  •  * 

(6)  The  applicant,  or  the  applicant's 
attorney,  agent,  or  other  authorized 
official  shall  sign  the  application. 

5.  Section  601.25  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(3)(Vin)  to  read  as  follows: 

1601.25    Review  procedures  to  determine 
that  licensed  biotogical  products  sre  safe, 
effective,  and  not  misbranded  under 
prescribed,  rscominsnded,  or  suggested 
conditions  of  use. 
•        •        *        •        • 

(b)*  •  • 

(3)*  •  • 

(Vm)  If  the  submission  is  by  a  licensee,  a 
statement  signed  by  an  authorized  official  of 
the  licensee  shall  be  included,  stating  that  to 
the  best  of  his  or  her  knowledge  and  belief, 
it  includes  all  infonnation,  favorable  and 
unfavorable,  pertinent  to  an  evaluation  of  the 
safety,  effectiveness,  and  labeling  of  the 
product,  including  infonnation  derived  from 
investigation,  commercial  marketing,  or 
published  literature.  *  *  * 


PART  606— CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS 

6.  The  authority  citation  for  21  CFR 
part  606  continues  to  read  as  follows: 

Authority:  Sees.  201,  301,  501,  502,  505. 
510,  520,  701,  704  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321,  331,  351. 

352,  355,  360,  360j,  371,  374):  sees.  215,  351. 

353,  361  of  the  Public  Health  Service  Act  (42 
U.S.Q  216,  262,  263a,  264). 


1606.20    [Amended] 

7.  Section  606.20  Personnel  is 
amended  by  removing  and  reserving 
paragraph  (a). 

Dated:  January  10, 1997. 
William  B.  Scfaultz, 
Deputy  Commissioner  for  Policy. 
(FR  Doe.  97-2238  Filed  1-28-97;  8:45  am] 
BILUNQ  CODE  41t»-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Parts  404  Through  407 

Seaway  Regulations  and  Rules:  Great 
Lakes  Pilotage  Regulations;  Public 
Meeting 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Public  meeting. 

SUMklARY:  This  document  announces  a 
public  meeting  that  will  be  held  from  10 
a.m.  until  3  p.m.,  on  March  11, 1997,  in 
the  Lambert  Room  at  the  Sheraton 
Airport  Hotel  at  Cleveland  Hopkins 
Airport  in  Cleveland,  Ohio.  The  purpose 
of  the  meeting  is  to  gather  information 
and  to  provide  a  forum  for  members  of 
the  public  to  discuss  their  ideas  for 
improving  the  safety,  reliability  and 
efficiency  of  the  Great  Lakes  Pilotage 
System. 

DATES:  The  public  meeting  will  be  held 
from  10  a.m.  until  3  p.m.,  on  March  11, 
1997. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Lambert  Room  at  the 
Sheraton  Airport  Hotel  at  Cleveland 
Hopkins  Airport,  5300  Riverside  Dr., 
Cleveland,  OH  44135,  phone  (216)  267- 
1500. 

FOR  FURTHER  INFORMATKM  CONTACT": 
Scott  A.  Poyer,  Chief  Economist.  Saint 
Lawrence  Seaway  Development 
Corporation,  Office  of  Great  Lakes 
Pilotage,  United  States  Department  of 
Transportation.  400  7th  Street  SW., 
Suite  5424,  Washington,  DC  20590, 
phone  1-800-785-2779. 
SUPPLEMENTARY  INFORMATION:  On 
September  25. 1996,  the  Saint  Lawrence 
Seaway  Development  Corporation 
(SLSDC)  published  a  notice  of  proposed 
rulemaking  and  hearing  in  the  Federal 
Register  (61  FR  50258)  (the  NPRM), 
which  proposed  to  increase  Great  Lakes 
pilotage  rates.  In  respibnse  to  the  NPRM 
and  public  hearing,  the  SLSIXi:  received 
many  comments  which  were  beyond  the 
scope  of  the  NPRM.  Many  commenters 
recommended  changes  to  the  entire 
system  of  pilotage  on  the  Great  Lakes. 


The  current  system  of  pilotage  on  the 
Great  Lakes  was  established  by  the  Great 
Lakes  Pilotage  Act  of  1960  (46  U.S.C. 
Chapter  93),  and  its  attendant  Great 
Lakes  Pilotage  Regulations  (33  CFR 
Parts  404-407).  In  the  36  years  since  the 
Great  Lakes  pilotage  system  was 
estabUshed  the  pilotage  system  has 
remained  virtually  imchanged,  even 
though  the  maritime  industry  on  the 
Great  Lakes  has  changed  substantially. 
Many  commenters  on  the  NPRM  raised 
questions  concerning  the  current 
pilotage  system's  safety,  reliabiUty  and 
efficiency.  These  commenters. 
representing  all  facets  of  the  maritime 
industry  on  the  Great  Lakes,  requested 
a  comprehensive  review  of  this  issue. 

The  purpose  of  the  pubUc  meeting 
announced  in  this  notice  is  to  provide 
a  fonun  for  the  public  to  discuss  with 
the  SLSDC,  and  with  each  other,  ideas 
for  improving  the  safety,  reliabiUty,  and 
efficiency  of  the  Great  Lakes  Pilotage 
System. 

Issued  at  Washington,  D.C  on  January  23, 
1997. 

Saint  Lawrence  Seaway  Development 
Corporation. 

Gail  C  McDonald, 

Administrator. 

[FR  Doc.  97-1993  Filed  1-28-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-26,  RM-8968] 

Radio  Broadcasting  Services;  Detroit. 
TX 

AQENCY:  Federal  Commtmications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Great  Plains 
Radiocasting  requesting  the  allotment  of 
Channel  294C2  at  Detroit.  Texas,  as  the 
commimity's  first  local  PM  service. 
Channel  294C2  can  be  allotted  to  Detroit 
in  compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  with  a  site  restriction  of 
22.0  kilometers  (13.7  miles)  northwest 
in  order  to  avoid  a  short-spacing  conflict 
with  the  licensed  operation  of  Station 
KWSK(FM).  Channel  295A, 
Daingerfield,  Texas,  at  coordinates  33- 
49-16  NL;  95-24-16  WL. 
DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
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addition  to  filing  comments  with  the 
FXX,  interested  parties  ^ould  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  William ).  Pennington,  m. 
Post  Office  Box  403.  Westfield. 
Massachusetts  10186  (Coimsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Bliunenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-26,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  fuD  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  ccmtractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1080  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Snbiects  in  47  CFR  Put  73 

Radio  broadcasting. 

Federal  Communications  Commissicm. 
JohnA-KanoHM, 

Chief.  Allocations  Bmach,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc  97-2145  Filed  1-28-97;  8:45  am] 
iOOM<na-ti-r 


47  CFR  Part  73 

PMI  OoefcM  No.  97-2S,  RM-8M1] 

Radto  Broadcasting  Sarvloaa;  Fife    ' 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  oa  a  petition  filed  by  Fifa 
Lake  Broadcasting  Company  requesting 
the  aUotment  of  Chaimel  240A  to  Fife 
Lake,  Michigan,  as  that  ccunmunity's 
first  local  service.  The  coordinates  for 


Channel  240A  are  44-34-36  and  85-20- 
54.  Canadian  concurrence  will  be 
obtained  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  E>C  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  M£kking.  MM  Docket  No. 
97-25,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  hill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Conunission's  Reference  Center  (Room 
239),  1919  M  Street,  NW,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  fix>m  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceisdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204G>)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  conunents,  see  47 
CFR  1.415  and  1.420. 

List  rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fed«Bl  Communications  Commission. 
John  A.  KarouMW, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Moss  Media  Bureau. 
(FR  Doc  97-2146  Filed  1-28-97;  8:45  am] 
MJJNO  CODE  cna-»i-r 


47  CFR  Part  73 

(MM  Dodwt  No.  97-35,  RM-8QO0) 

Radk)  Broadeaattno  Sarvlcaa;  Calhan, 
CO 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Calhan  Radio 
Company  requesting  the  allotment  of 
Channel  280A  to  Calhan,  Colorado,  an 
incorporated  community,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  280A  at 
Calhan  are  39-06-07  and  104-11-01. 

DATES:  Conunents  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Coimecticut  Avenue, 
NW..  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-35,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  mattw 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chainnel  allotments. 
See  47  CFR  1.1204(bjft)r  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sol^ects  in  47  CFR  Part  73 

Radio  lHt>adcasting. 

Federal  Cammunications  Commission. 
John  A.  KarooMW, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Dtvision,  Mass  Media  Bureau. 
(FR  Doc  97-2147  Filed  1-28-97;  8:45  am] 
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47CFRPart73 

[MM  Doclwt  No.  97-34;  RM-883q 

Radio  Broadcasting  Services;  Saint 
Paui,AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMIARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Saint  Paul 
Broadcasting  requesting  the  allotment  of 
Channel  287A  to  Saint  Paul,  Arkansas, 
as  that  community's  first  local  aural 
transmission  service.  Petitioner  is 
requested  to  provide  additional 
dociunented  information  to  establish 
Saint  Paul's  status  as  a  community  for 
allotment  purposes.  Coordinates  used 
for  Channel  287A  at  Saint  Paul  are  35- 
48-14  and  93-37-00. 

DATES:  Comments  must  be  filed  on  or 
before  Kiarch  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  coiuisel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

8UPP1.EIIENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-34,  adopted  January  17, 1997.  and 
released  January  24. 1997.  The  fiill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street,  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fit>m  the  Conmaission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotmoits. 
See  47  CFR  1.1204(b)  for  rules 
governing  pennissibleex  parte  contacts. 


For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Sol^ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Qnmsumcations  Commissioa. 
Joiin  A.  KarooMM, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  97-2148  FUad  1-28-97;  8:45  am] 
■UMQ  OOOf  snt-M-^ 

47  CFR  Part  73 

[MM  Dodcct  No.  97-30.  RM-fl«22] 

Radio  Broadcasting  Services; 
Pocataiio,  iO 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Riverside  Broadcasting 
Company  requesting  the  allotment  of 
Channel  221A  to  Pocatello.  Idaho,  as 
that  community's  fourth  local  FM 
service.  Coordinates  used  for  Channel 
221A  at  Pocatello  are  42-52-24  and 
112-27-00. 

DATES:  Comments  must  be  filed  on  or 
before  March  17. 1997.  and  reply 
comments  on  or  before  April  1. 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  conunents  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows: 

Henry  E.  Crawford.  Esq.,  Law  Offices 
of  Henry  E.  Crawford,  1150  Connecticut 
Avenue,  NW.,  Suite  900,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMBrrARY  INFORMATION:  Tliis  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-30,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoius  in  the  FCC's 
Reforence  Center  (Room  239),  1919  M 
Street,  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Intematicnal 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washiogton.  DC 
20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  sub)ect  to  Commission 
consideration  or  cotut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceisdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communicatiom  Comminion. 
John  A.  KarBosos, 

Chief,  Allocations  BmncK  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(PR  Doc.  97-2149  Filed  1-28-97;  8:45  am] 
murm  COX  ent-et-f 


47  CFR  Part  73 

[MM  Doclwt  No.  97-33.  RM-8997] 

Radio  Broadcasting  Services;  Victor, 
ID 

AGBICY:  Federal  Communicatioos 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  ride  making 
filed  on  behalf  of  Victor  Broadcasting  of 
Idaho  proposing  the  allotment  of 
Channel  282A  to  Victor,  Idaho,  an    - 
incorporated  community,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  282A  at 
Victor  are  43-36-12  and  111-06-36.* 
DATES:  Comments  must  be  filed  on  or 
before  March  17. 1997.  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission. 
Washington.  DC  20554.  In  additira  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford.  Esq..  Law  Offices  of  Henry 
E.  Crawford.  1150  Connecticut  Avenue. 
NW..  Suite  900,  Washingtcm,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT. 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-33.  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  dedsicm  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCCs 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington.  DC  The 
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complete  text  of  this  decision  may  also 
be  purchased  &xnn  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street.  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  prooeisdings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subfacts  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conmiunicatioiu  Cammission. 
JalniA.KanMMa, 

Chief.  AUocatioiu  Bninch,  Policy  and  Rules 
Division,  htass  Media  Bureau. 

(FR  Doa  97-2150  Filed  1-28-97;  8:45  am) 

1 0001  •ns-tMi 


47  CFR  Pert  73 

IMM  Docket  No.  97-«9.  RM-8821] 

Radk)  Broadcaeting  Servlcee;  Qraes 
Veiley,CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


f.  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Knight  Monument 
Broadcasting  requesting  the  allotment  of 
Channel  277A  to  Grass  Valley, 
California,  as  that  community's  third 
local  FM  service.  Coordinates  used  for 
Channel  277A  at  Grass  Valley  are  3»- 
12-31  and  120-59-02. 
DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 199^ 
AOOnESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E  Crawford,  1150  Connecticut  Avenue, 
NW..  Suite  900,  Washington.  DC  20036. 
FOR  FUflTHER  MFOfMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 


SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-29,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC's 
Refisrence  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  dedsirai  may  also 
be  pvuchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington, 
D.C.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Kannisoe, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  htass  Media  Bureau. 
(FR  Doc  97-2151  Filed  1-28-97;  8:45  am) 
■HJJNQ  COOK  SnS-S1-# 


47CFRPart73 

[MM  Docket  No.  97-28.  RM-8917] 

Radio  Broadcasting  Servicas;  Turin 
Fails,  ID 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Orchalara 
Broadcasting  Company  requesting  the 
allotment  of  Channel  252A  to  Twin 
Falls,  Idaho,  as  that  community's  third 
local  FM  service.  Coordinates  used  for 
Channel  252A  at  Twin  Falls  are  42-^3- 
42  and  114-28-12. 

DATES:  Comments  must  be  filed  on  or 
before  March  17. 1997,  and  reply 
comments  on  or  before  Ainil  1, 1997. 
ADDRESSES:  Secretary.  Federal 
Communicaticms  Commissi<m. 
Washington.  DC  20554.  In  addition  to 


filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  coimsel.  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPI.EMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-28,  adopted  January  17, 1997,  and 
released  January  24. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karausos, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  97-2152  Filed  1-28-97;  8:45  am] 
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47  CFR  Part  73 

IMM  DockM  No.  97-27,  RM-8M1I 

Radio  Broadcasting  Servicae;  Salome, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Browns  Well 
Broadcasting  seeking  the  allotment  of 
FM  Channel  241A  to  Salome,  Arizona, 
as  that  locality's  first  local  aural 
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transmission  service.  Petitioner  is 
requested  to  provide  additional 
information  to  establish  Salome's  status 
as  a  community  for  allotment  purposes. 
Coordinates  used  for  this  proposal  are 
33-46-54  and  413-36-42.  As  Salome. 
Arizona,  is  located  within  320 
kilometers  (199  miles)  of  the  Mexico 
border,  the  Ck>mmission  must  obtain  the 
concurrence  of  the  Mexican  govenunent 
in  this  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  Suite  900, 1150 
Connecticut  Avenue,  NW.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Rule  Making,  MM  Docket  No. 
97-27,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Comimission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  piut:hased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  inrormation  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadotsting. 
Federal  Qunmunications  Commission. 
John  A.  Karouaos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-2153  Filed  1-28-97;  8:45  am] 
BUMQ  COOE  tnS-OI-P 


47  CFR  Part  73 

[MM  Docket  No.  97-23;  RM-8972] 

Radio  Broadcasting  Services;  Qiendo, 
WY 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Vixon 
Valley  Broadcasting  pu-oposing  the 
dlotment  of  Channel  261 A  at  Glendo, 
Wyoming,  as  the  commimity's  first  local 
aiual  transmission  service.  Channel 
261A  can  be  allotted  to  Glendo  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  dty  reference 
coordinates.  The  coordinates  for 
Channel  261A  at  Glendo  are  North 
Latitude  42-30-12  and  West  Longitude 
105-01-30. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Federal  Conmiimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  peirties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Vixon  Valley  Broadcasting,  d 
o  Magic  City  Media,  1912  Capitol 
Avenue,  Suite  300,  Cheyenne,  Wyoming 
82001  (Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-23,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washii^on,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 


See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  4?  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  CcHnmission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-2154  Filed  1-28-97;  8:45  am] 
BILLMa  CODE  CTia-OI-P 

47  CFR  Part  73     - 

[MM  Dodwt  No.  97-32,  RM-8931] 

Radio  Broadcasting  Services;  Calico 
Rock.AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Sugarloaf  Broadcasting 
requesting  the  allotment  of  Chaxmel 
246A  to  Calico  Rock,  Arlcansas,  an 
incorporated  commimity,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  246A  at 
CaUco  Rock  are  36-05-01  and  92-09- 
26. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900.  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-32,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  fUIl  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoiild  note 
that  from  the  time  a  Notice  of  Proposed 
Ride  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
pcate  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedtues  for  comments.  See  47 
CFR  1.41S  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

JahBA.KuMMM, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

(PR  Doc.  97-2155  Filed  1-28-97;  8:45  am] 
WLLMn  ooon  tnt-eu* 

47  CFR  Part  73 

IMM  Docket  No.  ST-S^  RM-aeSS] 

Radio  Broadcasting  Sarvloaa;  Waeldar, 
TX 

AOBICY:  Federal  Communications 

Commissioo. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Waelder 
Broadcasting  Company  requesting  the 
allotment  of  Channel  242A  at  Waelder, 
Texas,  as  the  community's  first  local  FM 
service.  Channel  242A  can  be  allotted  to 
Waelder  in  compliance  with  the 
Commission's  miniiniiTn  distance 
separation  requirements  with  a  site 
restriction  of  4.1  kilometers  (2.7  miles) 
east  in  order  to  avoid  a  short-spacing 
conflict  with  the  hcensed  operation  of 
Station  KSJUFM),  Channel  241C1,  San 
Antonio,  Texas.  The  coordinates  for 
Channel  242A  at  Waelder  are  29-41-50 
and  97-15-21. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
commaits  on  m  before  April,  1997. 
ADDRESSES:  Federal  Communications 
CommissicD,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  shoidd  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  NW,  Suite 
900,  Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 


SUPPIEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Imposed  Riile  Making,  MM  Docket  No. 
97-22,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Snblects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commimications  Commission. 
John  A.  Karauaaa. 

Chief,  Allocations  Branch,  Ptdicy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc  97-2156  Filed  1-28-97;  8:45  am] 
■UMQ  cooc  tns-01-p 


47  CFR  Part  73 

[MM  Docket  Na  97-31,  RM-8930] 

Radio  Broadcasting  Sarvlcas;  Das  Arc, 
AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  malring 
filed  on  behalf  of  Whippoorwill  Creek 
Broadcasting  requesting  the  allotment  of 
Channel  284A  to  Des  Arc,  Arkansas,  as 
that  community's  first  local  commercial 
FM  transmission  service.  Coordinates 
used  for  Channel  284A  at  Des  Arc  are 
34-58-24  and  91-29-54. 
DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 


interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Henry 
E.  Cravtrford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION-CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau, 

(202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Riile  Making,  MM  Docket  No. 
97-31,  adopted  January  17, 1997,  and 
released  January  24, 1997.  The  fiill  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  EX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  fitnn  the  Commission's 
copy  contractora.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Membera  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissU>le  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  tot  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Commimications  Commission. 
John  A.  Karousoa, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Dhri^on.  Mass  Media  Bureau. 
[FR  Doc.  97-2157  Filed  1-28-97;  8:45  am] 
■UJN8  OOOE  (ns^-p 


DEPARTMENT  OF  TRANSPORTATION 

Nationai  Highway  Trafflc  Safety 
Administration 

49  CFR  Part  571 

Daniai  of  Patition  for  RulamaMng; 
FadarsI  Motor  Vahida  Safsly 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  lYansportation. 
ACTION:  Denial  of  petition  for 
rulemaking. 
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SUMMARY:  This  dociunent  denies  Mr. 
Alan  F.  Van  Horen's  petition  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108,  Lamps,  reflective 
devices,  and  associated  equipment,  to 
permit  an  exterior  lamp  that  would  be 
a  visual  indicator  that  the  vehicle  is  in 
its  cruise  control  mode.  The  petition 
provided  no  information  to  support  the 
petitioner's  contention  that  an  exterior 
lamp  shovdng  when  a  vehicle's  cruise 
control  was  engaged  would  enhance 
safety,  nor  does  NHTSA's  experience 
and  judgment  suggest  any  safety 
benefits  from  such  a  lamp. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Flanigan,  Office  of  Safety 
Performance  Standards.  NHTSA,  400 
Seventii  Street,  SW,  Washington,  DC 
20590.  Mr.  Flanigan's  telephone  niunber 
is:  (202)  366-4918.  His  facsimile 
number  is  (202)  366-4329. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  September  16, 1996,  Mr.  Van 
Horen  petitioned  the  agency  to  amend 
FMVSS  No.  108  to  permit  an  exterior 
lamp  that  would  serve  as  a  visual 
indicator  that  a  vehicle  operator  has 
engaged  the  vehicle's  cruise  control.  Mr. 
Van  Horen  stated  that  the  indicator 
would  consist  of  a  small  green  light 
located  in  the  driver-side  tail  Ught 
housing  and  driver-side  front  parking 
hght  housing.  The  indicator  would  be 
illuminated  when  the  vehicle's  cruise 
control  mode  is  activated.  A  silhouette 
type  insignia  could  be  used  for  color 
blind  motorists.  Mr.  Van  Horen  argued 
that  the  indicator  would  contribute  to 
highway  safety  by  reducing 
"rubbernecking,  accidents,  and  general 
traffic  gridlock." 

To  establish  a  new  vehicle  safety 
specification,  the  agency  decides,  on  the 
basis  of  data  and  analyses,  that  there  is 
a  significant  safety  problem  and  that  the 
safety  problem  would  likely  be  reduced 
by  adopting  that  specification.  The 
petitioner  asserted  that  an  external 
cruise  control  indicator  would  reduce 
"rubbernecking;  accidents,  and  general 
traffic  gridlock."  However,  the 
petitioner  did  not  provide  any 
information  showing  that  that  lack  of  a 
cruise  control  indicator  contributes  to 
crashes,  nor  is  NHTSA  aware  of  any 
such  information  from  other  sources. 

Regarding  "rubbernecking,"  the  act  of 
observing  nearby  activity  while  driving, 
the  petitioner  provided  no  information 
about  how  this  indicator  would  reduce 
crashes  occurring  as  a  result  of  this  act. 
Absent  such  information,  NHTSA's 
judgment  is  that  "rubbernecking"  would 
not  be  reduced  if  vehicle  operators  were 
aware  that  adjacent  vehicle  operators 
had  engaged  their  cruise  control. 


Regarding  crashes,  the  petitioner  did 
not  submit  any  information  showing 
how  or  how  many  crashes  would  be 
prevented  if  vehicle  operators  had  this 
information  about  cruise  control  on 
adjacent  v^cles.  The  agency's 
judgment  is  that  crashes  would  not  be 
reduced. 

Finally,  regarding  the  reduction  of 
traffic  gridlock,  the  petitioner  did  not 
submit  any  information  as  to  how  this 
indicator  would  reduce  gridlock.  The 
agency  fails  to  see  any  relationship,  let 
alone  one  relating  to  safety,  between 
gridlock  and  vehicle  operators' 
knowledge  of  whether  adjacent  vehicle 
operators  have  engaged  their  cruise 
control. 

The  petitioner  has  submitted  no 
information  to  support  the  petition  and 
the  agency's  judgment  is  that  this 
indicator  would  offer  no  discemable 
safety  benefit.  At  this  time.  NHTSA  does 
not  believe  that  changing  its  agency 
priorities  or  allocation  of  resources  to 
further  investigate  these  types  of  lamps 
would  be  beneficial  to  safety. 

The  agency  also  notes  that  the  specific 
solution  chosen,  a  green  lamp  in  the 
same  housing  as  a  red  tail  lamp  or  an 
amber  or  white  front  parking  lamp  (or 
as  pictiu«d  in  the  sample  illustration 
provided  by  the  petitioner,  optically 
combined  using  a  multi-color  lens  and 
the  same  optical  compartment),  would 
not  be  permissible  under  Federal  rules. 
There  is  a  specific  provision  against  any 
lamp,  reflective  device,  or  other  motor 
vehicle  equipment  that  impairs  the 
effectiveness  of  required  motor  vehicle 
fighting  equipment.  The  agency  beUeves 
that  the  proximity  of  the  proposed  green 
lamp  to  the  required  lamps  would 
impair  the  effectiveness  of  required 
lamps  by  altering  the  {>erceived  color  of 
emitted  light  of  the  required  lamp  when 
the  auxihary  green  lamp  is  activated. 

In  accordance  with  49  CFR  part  552, 
this  completes  the  agency's  review  of 
the  petition.  The  agency  has  concluded 
that  there  is  no  reasonable  possibihty 
that  the  amendment  requested  by  the 
petitioner  would  be  issued  at  the 
conclusion  of  a  rulemaking  proceeding. 
Accordingly,  it  denies  Mr.  Van  Horen's 
petition. 

Authority:  49  U.S.C.  30103,  30162; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  January  22. 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[PR  Doc.  97-2095  Filed  1-28-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

50  CFR  Part  17 
RIN  101S-AD06 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Rule  to  Ust  ttte 
Northern  Population  of  ttie  Bog  Turtle 
as  Threatened  and  the  Southern 
Population  as  Threatened  Due  to 
Similarity  of  Appearance 

agency:  Fish  and  WildUfe  Service. 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  proposes  to  Ust  the 
northern  population  of  the  bog  turUe 
[Clemmys  muhlenbergii)  as  threatened 
from  New  York  and  Massachusetts 
south  to  Maryland;  and  the  southern 
population  of  bog  tiulle,  which  occius 
in  the  Appalachian  Mountains  from 
southern  Virginia  to  northern  Georgia, 
as  threatened  due  to  similarity  of 
appearance  to  the  northern  population, 
with  a  sjjecial  rule,  pursuant  to  the 
Endangered  Species  Act  of  1973  Act),  as 
amended.  The  bog  turUe  is  threatened 
by  a  variety  of  factors  which  include: 
habitat  degradation  and  fragmentation 
fit}m  agriculture  and  urban 
development;  habitat  succession  due  to 
invasive  exotic  and  native  plants;  and 
illegal  trade  and  collecting. 

DATES:  Comments  from  aU  interested 
parties  must  be  received  by  April  29, 
1997.  PubUc  hearing  requests  must  be 
received  by  March  17, 1997. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Pennsylvania  Field  Office,  U.S. 
Fish  and  WildUfe  Service,  315  South 
Allen  Street.  Suite  322.  State  CoUege. 
Pennsylvania  16801.  The  complete  file 
for  this  rule  is  available  for  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Copeyon,  Endangered  Species 
Biologist,  at  the  above  address 
(telephone  814/234-4090;  facsimile 
814/234-0748). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  bog  tuirtle  was  first  described  and 
named  as  Muhlenberg's  tortoise 
[Testudo  muhlenbergii)  by  Johann  David 
Schoepfi  in  1801 ,  based  on  specimens    . 
received  in  1778  from  Reverend 
Heinreich  Muhlenberg  of  Lancaster 
County,  Pennsylvania.  In  1835.  L.J. 
Fitzinger  transferred  the  species  to  the 
genus  Clemmys,  where  it  remains  today 
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(BortoD  and  Price  1955).  In  1917,  Dunn 
considered  the  southern  morph  to  be 
distinct  and  classified  the  southern 
popiilation  as  Clemmys  nuchalis  (Amato 
et  al.  1993).  This  taxon  was 
subsequently  synonymized  with 
Clemmys  muhlenbergii  and  researchers 
still  question  the  taxonomic  validity  of 
the  northem  and  southern  morphs 
(Amato  et  al.  1993,  Klemns  in  press). 
Initial  data  from  recent  preliminary 
genetic  studies,  based  on  examination  of 
variabihty  at  the  16S  ribosomal  gene, 
suggest  that  there  may  not  be  any 
significant  genetic  differences  between 
the  northem  and  southern  populations. 
However,  due  to  the  conservative  nature 
of  this  gene  in  other  turtle  species,  any 
definitive  conclusions  concerning 
genetic  differences  between  the 
northem  and  southem  populations  is 
premature  (Amato  et  al.  1993). 

The  bog  turtle  is  sparsely  distributed 
over  a  discontinuous  geographic  range 
extending  from  New  England  south  to 
northem  Georgia.  A  250-mile  gap  within 
the  range  separates  the  species  into 
distinct  northern  and  southem 
populations  (Klemens  in  press.  Tryon 
1990,  Tryon  and  Herman  1990).  The 
northem  popidation  extends  fix>m 
southem  New  Yoric  and  westem 
Massachusetts  southward  through 
westem  Connecticut,  New  Jersey  and 
eestem  Pennsylvania,  to  northem 
Delaware  and  Maryland.  Disjimct 
populations  previously  occurred  in 
westem  Pennsylvania  and  in  the  Lake 
George  and  Finger  Lakes  regions  of  New 
York.  The  westem  Pennsylvania  and 
Lake  Ge<»ge  populations  have  been 
extirpated  an  only  a  remnant  population 
exists  at  two  remain!^  sites  in  the 
Finger  Lakes  region,  l^e  southem 
populaticm  occurs  in  the  Appalachian 
Mountains  from  southwestern  Virginia 
southward  through  westem  North 
Carolina,  eastem  Tennessee, 
noithwestem  South  Carolina  and 
northem  Georgia. 

Based  on  the  disjtmct  distribution  of 
this  species,  and  the  recognition  by 
herpetologists  of  the  existence  of 
distinct  aUopatric  northem  and 
southem  populations,  the  northem 
population  of  the  bog  turtle  fbr  the 
purposes  of  listing  will  be  treated  as  a 
species  (a  distinct  vertebrate 
population).  The  Act  defines  a  species 
to  include  any  subspecies  of  fish  or 
wildlifiB  at  plants,  or  any  distinct 
populaticm  segment  of  any  species  of 
vertebrate  fish  ot  wildlife  which 
interbreeds  when  mature. 

The  bog  turtle  is  the  smaUest  member 
of  the  genus  Clemmys,  with  the 
carapace  (uppn  shell)  of  adults  ' 
measuring  7.5-11.4  cm  (3.0-4.5  in.)  in 
Imgth  (Bury  1979).  The  domed  carapace 


is  weakly  keeled  and  ranges  in  color 
frt>m  light  brown  to  eb(my.  The  scutes 
of  the  shell  often  have  lifter-colored 
centera  resembling  a  starburst  pattem 
(Herman  and  George  1986).  The  plastron 
(lower  shell)  is  Inownish-black  with 
contrasting  yellow  or  cream  areas,  often 
along  the  midline.  This  species  is 
readily  distingiiished  bom  other  turtles 
by  the  large,  conspicuoiis  bright  orange, 
yellow  or  red  blotch  found  on  each  side 
of  the  head.  The  species  is  sexually 
dimorphic.  Males  have  concave 
plastrons  and  long,  thick  tails  and  the 
vent  is  located  beyond  the  posterior 
carapace  margin.  Females  have 
proportionately  higher  carapaces,  flat 
plastrons,  relatively  short  tails,  and  the 
vent  is  located  beneath  the  carapace 
edge  (Bury  1979.  Klemens  In  press). 

Bog  turtles  are  semi-aquatic  and  are 
only  active  diuing  part  of  the  year 
(Barion  and  Price  1955).  In  the  northem 
part  of  their  range,  they  are  active  from 
April  to  mid-October  (Amdt  1977, 
Nemuras  1976).  The  difficulty  of 
locating  turtles  in  July  and  August  may 
be  a  result  of  inactivity  during  that 

Gtriod  (Lovich  et  al.  1992).  Bog  turtles 
bemate  frtnn  October  to  April,  oiten 
just  below  the  upper  sur&ce  of  frvzen 
mud  or  ice  (Chase  el  al.  1989).  Their 
varied  diet  consists  of  beetles, 
lepidopteran  larvae,  caddisfly  larvae, 
sniails,  nematodes,  millipedes,  fleshy 
pondweed  seeds,  sedge  seeds,  and 
carrion  (Barton  and  Price  1955,  Nemura 
1967).  Where  population  estimates  are 
available,  bog  tiirtles  have  been  foimd  at 
densities  ranging  frtun  7  to  213  turtles 
per  hectare  [Ch^  et  al.  1989).  Chase  et 
al.  (1989)  found  an  average  of  44  turtles 
per  site  at  his  9  Maryland  study  sites. 

Female  bog  turtles  reach  sexual 
maturity  between  5  and  8  yean  of  age 
(Barton  and  Price  1955,  Ernst  1977). 
Mating  occura  in  May  and  June,  and  in 
June  or  July,  fonales  deposit  from  two 
to  six  wdiite  eggs  in  sphagnum  moss  or 
sedge  tussocks  (Amdt  1977,  Herman 
1990,  Hemian  and  George  1986, 
Klemens  in  press).  The  eggs  hatch  after 
an  incubation  period  of  42  to  56  days 
(Amdt  1977,  Herman  1990)  and  the 
young  emerge  in  August  or  early 
September  (Amdt  1977,  Barton  and 
Price  1955).  Infertile  eggs  are  common 
(Amdt  1977.  Herman  1990,  Tryon  1990) 
and  not  all  females  produce  clutches 
annually  (Tryon  1990).  Also,  there  is  no 
evidence  to  suggest  that  multiple 
clutches  are  deposited  in  a  sii^e 
season. 

Bog  turtles  inhabit  shallow,  spring-Csd 
fens,  sphagnum  bogs,  swamps,  marshy 
meadows  and  pastures  whidi  have  soft, 
muddy  bottoms;  slow-flowing  water, 
and  open  canopies  (Amdt  1977,  Barton 
and  I^oe  1955,  Herman  and  George 


1986.  Klemens  in  press).  In  Maryland. 
Chase  et  al.  (1989)  reported  that  bog 
turtles  were  found  in  circular  basins 
with  spring-fed  pockets  of  shallow 
water,  a  substrate  of  soft  inud  and  rock, 
dominant  vegetation  of  low  grasses  and 
sedges,  and  interspersed  wet  and  dry 
podkets.  In  these  types  of  habitats,  bog 
turtles  often  utilize  the  runways  or 
muskrats  and  meadow  voles  (Barton  and 
Price  1955,  Nemuras  1967,  Taylor  et  al. 
1984).  Bog  tmlles  range  in  elevation 
from  near  sea  level  in  the  north  to  1500 
m  (4500  feet)  in  the  south  (Herman  and 
George  1986). 

Bog  turtles  are  usually  found  in  small, 
discrete  populations  in  wetland  habitats 
that  are  a  mosaic  of  micro-habitats 
which  include  dry  pockets,  saturated 
areas,  and  areas  that  are  periodically 
flooded  (Collins  1990).  They  depend 
upon  this  diverse  hydrological  mosaic, 
utilizing  shallow  water  in  spring,  and 
returning  to  deeper  water  in  winter 
(Chase  et  al.  1989).  Unless  disrupted  by 
fire,  beaver  activity,  grazing,  or  periodic 
wet  years;  open-canopy  wetlands  are 
slowly  invaded  by  woody  vegetation. 
They  undergo  a  transition  and  become 
closed-canopy,  wooded  swamplands 
that  are  unsuitable  for  habitation  by  bog 
tuijles  (Klemens  in  press,  Tryon  1990). 
Historically,  bog  turtles  protMibly  moved 
from  one  open-canopy  wetland  patch  to 
another,  as  succession  closed  wetland 
canopies  in  some  areas,  and  natural 
processes  (beaver  activity  or  fire) 
opened  canopies  in  other  areas 
(Klemens  1989). 

Several  plant  species  commonly 
associated  with  bog  turtles  habitats  are: 
alden  (AZnus  sp.).  willows  (Salix  sp.), 
sedges  [Carex  sp.),  sphagnum  moss 
[Sphagnum  sp.),  jewelweed  [Impatiens 
capensis),  rice  cut-grass  [Leersia 
oryzoides),  tearthumb  [Polygonum 
sagittatum),  arrow  arum  [Pettandra 
virginica),  red  maple  [Acer  nibrum), 
skunk  cabbage  [Symplocarpus  foetidus) 
and  bulrushes  [funcus  sp.  and  Scirpus 
sp.)  (Amdt  1977,  Barton  and  Price  1955, 
Herman  and  George  1986,  Taylor  et  al. 
1984).  Pedestal  vegetation,  such  as 
tussock  sedge  [C.  striata)  and  sphagnum 
moss,  are  utilized  for  nesting  and 
basking  (Gelvin-Innvaer  and  Stetzar 
1992,  Klemens  in  press). 

PresenUy,  many  wetlands  occupied 
by  bog  turtles  in  agricultural  areas  are 
8ub|ect  to  livestock  grazing.  Light  to 
moderate  grazing  many  function  to 
impede  succession  by  preventing  or 
minimizing  the  encroM:hment  of 
invasive  native  and  exotic  plant  species 
and  it  appeara  that  moderate  grazing 
helps  to  maintain  an  intomediate  stage 
of  succession  (Smith  1994,  Tiyon  1990). 

Due  to  the  rarity  in  nature,  its  small 
size,  and  unique  habitats,  it  is  difficult 
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to  obtain  reliable  bog  turtle  population 
demographics.  This  lack  of  data  has  led 
to  a  misconception  as  to  the  number  of 
healthy  populations  found  throughout 
the  species'  range.  For  example,  some  of 
the  sites  documented  to  support  healthy 
populations  consist  primarily  of  old 
individuals.  These  populations  are 
slowly  disappearing  due  to  negligible 
recruitment  of  juveniles  over  a 
sustained  period  of  time  (Klemens 
1989). 

A  model,  based  on  habitat 
characteristics,  was  developed  to  assess 
the  capacity  of  sites  to  maintain  viable 
populations  of  bog  turtles.  Known  as  the 
"Standardized  Bog  Turtle  Site-quality 
Analysis"  (Klemens,  Wildlife 
Conservation  Society,  in  litt.  1993).  it 
groups  bog  turtle  occiurences  into  sites 
based  on  &e  likelihood  of  turtles 
moving  between  documented 
occurrence  locations  and  interbreeding. 
A  site  is  ranked  according  to  four 
factors:  habitat  size  and  degree  of 
fragmentation;  the  presence  of  invasive 
plants  and  later  successional  species; 
immediate  threats  such  as  ditc^iing, 
draining,  filling  or  excavating  the 
wetland;  and  the  type  and  extent  of  land 
use  practice  in  the  area.  Where  adequate 
data  are  available,  sites  are  also  ranked 
according  to  population  size  and 
evidence  of  recruitment. 

By  using  this  site-quaUty  analysis  in 
1993  and  1994,  the  suitability  of  almost 
every  known  northern  population  site 
was  assessed  and  ranked  by  individuals 
(the  primary  bog  turtle  researcher(s)  in 
each  state)  most  familiar  with  each  site. 
The  ranking  process  resulted  in  each 
site  receiving  a  niunerical  score,  and 
based  on  these  scores  each  site  was  then 
ranked  as  good,  fair  or  poor.  These 
rankings  represent  the  suitability  of  the 
available  habitat  needed  to  maintain  a 
viable  bog  tiulle  population.  The 
classification  system  was  based  on 
researchers'  best  professional  judgments 
regarding  site  suitabiUty.  The 
classifications  based  upon  these  scores 
are  conservative  for  several  reasons. 
Threats  from  illegal  collecting  were  not 
considered  in  the  rankings.  Rankings 
were  often  based  on  interpretation  of 
old  maps  (more  than  10  years  old). 
Recent  land  use  changes  such  as 
development  were  not  considered,  and 
at  some  sites  the  presence  of  turtles  was 
not  confirmed  for  over  10  years. 

Occurrence  refers  to  a  dociimented 
specific  bog  tiutle  location  (a  single 
wetland  or  a  road-crossing  sighting),  one 
or  more  of  which  are  included  in  a  site. 
Due  to  widespread  wetland  habitat 
fi^gmentation  throughout  the  tiutle's 
range,  most  sites  are  often  comprised  of 
only  one  small  extant  occiirrence,  often 
isolated  from  other  such  occurrences. 


In  1994,  there  were  165  known  extant 
bog  tiutle  sites  within  the  northern 
population,  35  were  classified  as  good, 
57  as  fair  and  73  as  poor.  Since  1994, 
an  additional  38  sightings  were 
reported,  24  of  which  occurred  in  the 
State  of  New  Jersey.  The  state-by-state 
summaries  given  below  present 
information  primarily  about  the  status 
and  distribution  of  extant  northern  bog 
turtle  popiUations/sites  within  each 
state. 

In  Connecticut,  bog  turtles  are  found 
in  the  northwestern  comer  of  the  State 
in  Fairfield  and  Litchfield  counties.  All 
five  remaining  populations  are  found  on 
private  lands;  four  of  these  populations 
are  classified  as  fair  and  one  as  poor 
(Julie  Victoria,  Connecticut  Division  of 
WildUfe,  in  litt.  1994). 

In  Delaware,  bog  turtles  were 
historically  reported  from  11  localities 
in  the  piedmont  and  coastal  plain  of 
New  Castle  County  (Amdt  1977). 
Presently,  only  four  sites  are  known  to 
support  bog  turtles;  two  occur  on  state 
lands  and  two  on  private  property  (Lisa 
Gelvin-Innvaer,  Jay  Greenwood  and  Bill 
Zawaki,  Delaware  Division  of  Fish  and 
WildUfe,  in  litt.  1994). 

All  three  known  bog  turtle 
populations  in  Massachusetts  occiir  on 
private  property  in  southern  Berkshire 
County.  Two  of  these  sites  receive  some 
degree  of  protection  through  landowner 
conservation  agreements.  One 
population  is  considered  good,  one  fair 
and  one  poor. 

Maryland's  65  remaining  extant  bog 
turtle  sites  occur  in  the  piedmont  region 
of  Baltimore,  Carroll,  Cecil  and  Harford 
counties,  with  approximately  97  percent 
of  the  habitat  privately  owned  and  the 
other  3  percent  in  state  ownership  (Scott 
Smith,  Maryland  Department  of  Natural 
Resources,  in  litt.  1994).  Seventeen  of 
these  sites  are  classified  as  good,  23  as 
fair  and  25  as  poor.  In  1995-1996,  five 
additional  bog  turtle  sightings  were 
documented  from  Harford,  Baltimore, 
and  Carol  counties.  However,  most  of 
these  docimiented  occurrences  are 
components  of  previously  identified 
and  ranked  sites  (Smith,  in  litt.  1996). 

In  New  Jersey,  there  are  35  known 
remaining  bog  tiulle  sites  in  Burlington, 
Hunterdon,  Monmouth,  Morris,  Ocean, 
Sussex  and  Warren  coimties  (James 
Sdascia,  New  Jersey  Department  of 
Fish.  Game  and  Wildlife,  and  Robert 
Zappalorti,  Herpetological  Associates, 
Inc.,  in  litt.  1994).  Ten  of  these  sites  are 
classified  as  good,  10  as  fair  and  15  as 
poor.  Approximately  90  percent  of  the 
tiutle  habitat  in  New  Jersey  is  privately 
owned,  with  the  state  and  Federal 
governments  owning  5  percent  each 
(Siasda  and  Zappalorti,  in  litt.  1994). 


Recent  surveys  conducted  by  the  New 
Jersey  Endangered  and  Nongame 
Species  Program  located  an  additional 
24  bog  turtle  sites.  From  1993-1995.  the 
habitat  suitability  of  473  wetlands  in 
Htmterdon,  Somerset,  Sussex,  and 
Warren  counties  was  assessed.  Only  77 
(16  percent)  sites  contained  suitable 
habitat  and  bog  tiutles  were  found  at 
only  8  of  these  wetlands  (Sciascia  1996). 
In  1996,  additional  surveys  conducted 
in  Sussex  County  turned  up  16  new  bog 
turtle  occurrences  in  calcareous  fen 
habitats.  These  fens  are  restricted  to  a  40 
square  mile  area  in  central  Sussex  and 
northern  Warren  coimties.  The  24 
occiurences  that  were  located  between 
1993  and  1996  were  not  evaluated  using 
the  Standardized  Bog  Turtle  Site-quality 
Analysis.  However,  many  of  these  new 
sightings  are  located  near  previously 
reported  sites  and  are  possibly  parts  of 
these  sites  (James  Sciascia,  New  Jersey 
Department  of  Fish,  Game  and  WildUfe, 
in  litt.  1996). 

The  discovery  of  bog  turtles  in 
calcareous  fen  habitats  is  important  to 
their  conservation  within  this  area  of 
New  Jersey  and  neighboring 
Pennsylvania.  Fens  are  primarily  shrub 
and  herb  communities  formed  in  low- 
.  lying  areas  where  groundwater 
percolates  over  limestone  bedrock.  This 
alkaline  seepage  water  most  likely 
retards  the  growth  of  canopy-closing 
trees  such  as  red  maple.  This  type  of 
shrub/herb  community  can  persist 
virtually  unaltered,  which  could 
account  for  the  presence  of  bog  turtles 
(James  Sciascia,  New  Jersey  Department 
of  Fish,  Game  and  Wildlife,  in  litt. 
1996). 

The  bog  turtle's  range  in  New  York  is 
concentrated  primarily  in  the  extreme 
southeastern  comer  of  the  state. 
Disjimct  populations  historically 
occurred  in  the  Lake  George  area  in 
eastem  New  Yori:,  in  the  Finger  Lakes 
region  in  western  New  York,  and  in 
southcentral  New  York.  The  Lake 
George  and  southcentral  populations 
have  been  extirpated,  and  only  two 
extant  bog  turtle  sites  in  Oswego  and 
Seneca  counties  remain  in  the  Finger 
Lakes  region  (Alvin  Breisch  and 
Michael  Kallaji.  New  Yori(  Department 
of  Environmental  Conservation,  and 
Paul  Novak,  New  Yoric  Natural  Heritage 
Program,  in  Utt.  1994).  Twenty-two 
potential  sites  remain  in  southeastern 
New  York  and  only  1 7  are  extant.  Of  the 
19  remaining  sites  in  New  York 
(Oswego,  Seneca,  Columbia,  Dutchess, 
Putnam,  and  Orange  counties),  5  are 
considered  good,  7  fair  and  7  poor. 
Nearly  aU  bog  turtle  habitat  (99  percent) 
occtus  on  private  lands;  the  remaining 
1  percent  is  found  on  state  lands 
(Breisch  et  al.,  in  litt.  1994). 
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In  Pransyhrania,  bog  turtles  are  still 
found  in  13  of  the  1 7  coimties  from 
which  the  species  was  previously 
reported  (Adams,  Berks,  Bucks,  Chester, 
Cumberland,  Franklin,  Lancaster, 
Lebanon,  Lehigh,  Monroe,  Montgomery, 
Northampton  and  York).  Of  the  34 
remaining  sites,  2  sites  are  considered 
good,  8  ^ir  and  24  poor.  Approximately 
85  percent  of  the  bog  tiutle  habitat  is 
found  on  private  lands,  with  the 
remainder  occurring  on  state  and 
Federal  lands  (10  percent  and  5  percent, 
respectively)  (Barton,  in  litt.  1994). 
Between  1994  and  1996. 9  new  sightings 
were  reported  from  Berks,  Chester,  and 
North  Hampton  counties.  These  sites 
have  yet  to  be  evaluated  and  appear  to 
be  small  and  marginal  in  quality. 

Based  in  documented  losses  of  bog 
tiutles  and  their  habitat,  the  northern 
population  has  declined  by  at  least  50 
percmt  over  the  last  20  years.  Habitat 
destruction  and  illegal  collecting  for  the 
pet  trade  are  the  primary  threats  to  the 
species.  Widespread  alteraticHi  of  bog 
turtle  habitat  has  resulted  in  the 
draining,  ditching,  dredging,  filling  and 
flooding  of  wetlands  for  residential, 
urban  and  commercial  development; 
road  construction;  agricultiiral 
activities;  and.  pond  and  reservoir 
construction,  llie  proximity  of  many 
remaining  bog  turtle  populations  to 
rapidly  developing  areas  also  poses  a 
significant  threat  to  the  species. 

Prerioiu  Federal  Action 

The  bog  turtle  was  first  recognized  as 
a  Category  2  candidate  species  by  the 
Service  in  the  December  30, 1982 
Federal  Registo-  Notice  of  Review  (47 
FR  58454).  It  was  later  retained  as  a 
Category  2  species  in  subsequent  notices 
of  review  (50  FR  37958  September  18, 
1995;  54  FR  554  January  6. 1989;  and  56 
FR  58804  November  21, 1991). 
Reclassification  of  the  bog  tiutle  to 
Category  1  was  reflected  in  the 
November  15. 1994  Animal  Notice  of 
Review  (59  FR  58982).  On  February  28. 
1996  (61  FR  7457),  the  Service 
published  a  notice  of  review  that  no 
longer  included  species  formerly 
refiarred  to  as  Category  2  candidate 
species.  The  notice  revised  the 
definition  of  the  term  "candidate"  as 
taxa  for  which  the  Service  has  on  file 
sufficient  information  on  biological 
vulnerability  and  threats  to  list  them 
and  endangered  or  threatened  species. 
The  northern  population  of  bog  turtle 
was  included  as  a  candidate  on  this 
February  28  Notice  of  Review. 

In  the  September  17, 1996,  Notice  (61 
FR  48962)  on  priority  guidance  for 
Fiscal  Year  1997.  the  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 


second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  At  this 
time,  there  is  only  one  pending  higher 
priority  action  in  the  Northeast  Region 
and  it  will  be  handled  by  March,  1997. 
Thus,  processing  of  this  proposed  rule 
to  list  the  northern  population  of  bog 
turtle  as  threatened  is  designated  as  a 
Tier  3  activity  under  the  guidance  and 
has  been  processed  accordingly. 

In  1975,  the  bog  turtle  was  added  to 
Appendix  U  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  in  order  to  monitor  trade  in  the 
species.  In  1991,  the  New  York 
Zoological  Society  submitting  a 
proposal  to  the  Service  requesting  the 
transfer  of  the  bog  tiutle  from  Appendix 
n  to  Appendix  I  of  CITES  (Anon.  1991). 
In  response  to  a  Notice  (56  FR  33895); 
July  24. 1991)  calling  for  changes  to  die 
QTES  Appendices,  a  total  of  13 
comments  were  received  concerning  the 
bog  turtle  proposal.  All  commentors 
recommended  transferring  the  bog  tiutle 
fit)m  Appendix  II  to  Appendix  I 
because:  the  increase  number  of  bog 
turtles  being  advertised  for  sale,  the 
increased  being  paid  for  individuals  and 
pairs,  and  illegal  trade  was  not  being 
reported  under  QTES.  In  the  March  4. 
1992  Federal  Register  Notice  (57  FR 
7722).  the  Service  announced  that  the 
Party  membera  to  CITES  agreed  to 
transfer  the  bog  turtle  frtim  Appendix  n 
to  Appendix  I;  and  on  June  11, 1992,  the 
species  was  officially  added  to 
Appendix  I. 

Summary  of  Factors  Affocting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  Section 
4(a)(1).  These  factors  and  their 
application  to  the  bog  turtle  (Clemmys 
muhlebergU)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  loss  is  a  major  factor  for  the 
past  and  present  decline  of  bog  turtles 
throughout  much  of  their  range. 
Wetland  habitats  have  been  drained  and 
filled  for  development,  agriculture,  road 
construction,  and  impoundments.  These 
activities  have  also  severely  fragmented 
the  remaining  habitat  and  have  created 
physical  barriers  to  movement;  thus 
isolating  existing  bog  turtle  populations 


fit)m  other  such  sites.  Development  and 
agriculture  continue  to  cause  indirect 
hydrological  alterations  of  adjacent 
weUand  habitats  by  changing  the 
surface  water  flow  into  or  out  of 
occupied  wetlands  habitats.  Stormwater 
retention  basins  in  upland  areas,  if  not 
maintained,  lose  their  ability  to  store 
adequate  stormwater  for  release  into 
adjacent  bog  turtle  habitat  (Larry  Torok. 
New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
pers.  comm.  1994).  Development  in  the 
vicinity  of  wetlands  also  pose  a  threat 
when  the  water  table  is  lowered  due  to 
the  sinking  of  wells  or  if  roads  act  as 
barriers  to  the  normal  flow  of  surface 
water  (Klemens  1988, 1989).  Urban  and 
commercial  development  contribute  to 
increased  traffic  (leading  to  increased 
bog  turtle  road  kills),  surface  water 
pollution,  and  the  accelerated 
succession  of  existing  vegetation. 

Untimely  mowing  or  burning  and  the 
use  of  herbicides  and  pesticides  on 
adjacent  agricultural  fields  also  degrade 
bog  turtle  habitat  (klemens  1988).  Many 
wetlands  occupied  by  bog  turtles  are 
located  in  agricultural  areas  that  are 
subject  to  frequent  livestock  grazing. 
Light  to  moderate  grazing  functions  to 
impede  plant  succession  by  minimising 
the  encroachment  of  invasive  native  and 
exotic  plant  species.  However,  heavy 
grazing  destroys  bog  turtle  habitat  by 
cropping  and  trampling  vegetation  that 
is  necessary  for  turtle  nesting,  basking, 
foraging  and  cover. 

Three  of  Connecticut's  eight  known 
bog  turtle  sites  have  already  been 
extirpated.  A  Fairfield  County 
population  was  obliterated  by  industrial 
development,  and  two  Litchfield  County 
populations  were  destroyed  by  pond 
construction.  In  addition,  residential 
development  and  natural  plant 
succession  are  responsible  for  the 
partial  loss  of  two  extant  populations  in 
Litchfield  and  Fairfield  counties 
(Victoria,  in  litt.  1994). 

Only  a  small  fiaction  of  Delaware's 
freshwater  wetlands  are  potential  bog 
turtle  habitat,  and  between  40  and  60 
percent  of  the  state's  freshwater 
wetlands  have  already  been  lost  (Tiner 
1985).  The  four  remaining  bog  turtle 
populations  are  threateuMl  by  invasive 
exotic  plant  species,  collecting,  and 
development  (Gelvin-Innvaer  and 
Stetzar  1992). 

Of  the  178  bog  turtle  occurrences 
(Taylor  et  al.  1984)  representing  90  sites 
in  Maryland,  25  have  been  lost  in  the 
last  15  years  (Smith,  in  litt.  1994).  Plant 
succession  and  exotic  plant  invasions 
have  caused  the  extirpation  of  turtles  at 
several  sites,  but  most  sites  were  lost 
due  to  wetland  destruction  and 
alteration,  and  stream  channelization.  In 
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addition,  heavy  grazing  has  been 
implicated  in  the  loss  of  at  least  six  sites 
(Smith,  in  lift.  1994). 

Of  the  remaining  65  sites.  17  are 
considered  good,  23  fair  and  25  poor. 
Habitat  at  31  of  these  sites  has  been 
partially  destroyed  or  degraded.  Causes 
of  habitat  loss  include  pond 
construction  (6  sites),  filling  of  wetlands 
(1  site),  heavy  grazing  (4  sites),  and  the 
ditching,  draining,  tiling  and  stream 
channelization  (13  sites)  (Smith,  in  litt. 
1994).  In  addition,  flooding  of  turtle 
habitat  from  beaver  activity  poses  a 
threat  to  many  of  the  remaining 
populations. 

m  Massachusetts,  there  are  four 
recorded  sites  for  the  state;  three  extant 
and  one  historic.  The  historical 
population  was  lost  when  the  fen  was 
inundated  after  dam  construction.  Of 
the  three  remaining  extant  populations, 
one  site  is  threatened  by  the 
encroachment  of  giant  reed  and  another 
site  is  threatened  both  by  residential 
development  and  invasion  of  giant  reed 
and  alder  (Klemens  1988).  Al&ough 
there  are  conservation  agreements  in 
place  to  protect  the  above  two  sites,  they 
do  not  address  the  threats  to  habitat 
quality.  In  1986,  the  fen  at  the  poor  site 
was  ditched  and  the  water  was  diverted 
for  cattle  use.  The  water  supply  has 
subsequently  been  restored  to  the  fen 
and  the  habitat  partially  restored. 
However,  much  of  the  suitable  bog 
turtle  habitat  in  the  state  continues  to  be 
threatened  by  annual  biuning,  severe 
overgrazing  and  chemical  pollution 
from  agricultural  nmoff  (Klemens  1986, 
1988). 

Bog  tiutles  have  been  extirpated  from 
10  of  the  17  New  Jersey  counties  in 
which  they  occurred  (Bergen,  Camden, 
Cape  May,  Gloucester,  Mercer, 
Middlesex.  Passaic,  Salem,  Somerset 
and  Union  counties).  Surveys 
conducted  in  1988  and  1989  revealed 
that  44  of  the  68  known  historic  sites  no 
longer  appear  to  support  bog  turtles 
(Anon.  1991).  By  1994,  at  least  53  sites 
had  been  lost;  33  to  urban  and 
cooimercial  development  and  wetland 
alteration,  and  the  remainder  to  plant 
community  succession  and  the  invasion 
of  exotic  plants  (Sdascia  and  Zappalorti 
1989,  Sdascia  and  Zappalorti,  in  litt. 
1994).  One  bog  turtle  site  was  recently 
destroyed  when  stormwater  runoff  from 
a  development  cut  a  channel  through 
the  wetland;  thus  draining  the  wetland 
and  changing  its  vegetative  composition 
(Torok,  pers.  comm.  1994).  Many  of  the 
remaining  popidations  are  close  to 
urban  and  suburban  areas  (the 
Philadelphia,  Camden,  and  Trenton 
areas,  and  the  New  York  Qty  area)  and 
are  imminently  threatened  by 
development  and  collecting.  Of  the  35 


remaining  bog  turtle  sites  in  New  Jersey 
(Sdascia  and  Zappalorti,  in  litt.  1994), 
10  are  considered  good,  10  fair  and  15 
poor. 

Bog  turtles  were  reported  from  1 7 
counties  in  New  York,  but  have  been 
eliminated  from  11  counties  (Albany, 
Genessee,  Onondaga,  Otsego,  Rockland, 
Sullivan,  Tompkins,  Ulster,  Warren, 
Wayne  and  Westchester)  (Breisch  et  al.. 
in  litt.  1994).  Of  New  York's  24 
remaining  sites,  only  19  populations  are 
extant;  five  are  considered  good,  7  fair 
and  7  poor.  This  represents  a  significant 
reduction  in  range  and  reflects  the  loss 
of  at  least  33  of  57  bog  turtle  sites. 

The  bog  turtle's  range  in  New  York  is 
now  limited  to  the  Lower  Hudson  River 
and  Housatonic  River  drainages  in  the 
southeastern  comer  of  the  state,  and  to 
two  sites  in  western  New  York.  In 
western  New  York,  five  of  the  seven 
historic  bog  turtle  sites  have  been  lost. 
Two  sites  were  eliminated  due  to  plant 
community  succession;  one  was 
destroyed  by  a  sand  and  gravel 
operation;  and  two  were  eliminated  due 
to  plant  succession  and  hydrological 
alteration  assodated  with  agricidtiiral 
practices  and  construction  of  the  Erie 
Canal  (Breisch  et  al.,  in  litt,  1994; 
Collins  1990).  Loss  of  the  disjimct 
population  in  the  Lake  George 
watershed  is  attributed  to  plant 
succession,  while  the  loss  of 
Susquehaima  River  drainage  population 
was  caused  by  the  construction  of  an 
interstate  highway  (Breisch  et  al.,  in  litt. 
1994). 

At  least  twenty-six  known  bog  turtle 
sites  have  been  lost  in  southeastern  New 
York  due  primarily  to  road  construction, 
impoundments,  plant  succession  and 
development  In  addition,  the  historic 
bog  turtle  sites  on  Staten  Island  were 
eliminated  by  development  (Nemuras 
1967).  In  western  New  York,  the 
viability  of  the  only  two  remaining  sites 
is  questionable.  In  1989,  no  turtles  were 
located  diuing  surveys  conducted  at  the 
Oswego  County  site.  The  Seneca  County 
site  is  threatened  by  over-collecting, 
plant  succession  and  construction  of  an 
interstate  highway  through  a  wetland 
within  200  feet  of  existing  bog  turtle 
habitat  (Breisch  et  al.,  in  litt.  1994). 

Of  the  remaif^ng  24  bog  turtle  sites  in 
New  York,  most  are  of  poor  habitat 
quality.  The  presence  of  bog  turtles  at  5 
sites  is  highly  questionable  since  tiulles 
have  not  been  reported  from  these  sites 
for  15  to  25  years.  Most  of  the  existing 
sites  suffer  from  habitat  degradation  due 
to  residential  and  commercial 
development,  road  construction  and 
vegetational  succession.  At  leart  99 
percent  of  bog  turde  habitat  in  New 
Yori(  occurs  on  private  lands  and  all  but 
two  of  the  remaining  populations  are 


found  in  areas  of  high  human 
population  density. 

In  Pennsylvania.  28  of  the  62  known 
bog  turtle  sites  have  been  extirpated, 
especially  in  Mercer,  Crawford, 
Delaware  and  Philadelphia  counties. 
The  reasons  for  the  loss  of  a  disjunct 
population  represented  by  3  historic 
locations  in  the  northwestern  counties, 
are  unknown.  However,  much  of  the 
historic  bog  turtle  habitat  at  Pymatiming 
Swamp  was  destroyed  by  construction 
of  a  diun. 

Most  bog  turtle  habitat  is  concentrated 
in  the  southeastern  comer  of  the  state, 
within  portions  of  the  Delaware  and 
Susquehamia  river  drainages. 
Development  and  lubanization,  road 
construction,  and  agriculture  are  largely 
responsible  for  the  loss  of  bog  tiutle 
habitat  in  southeastern  Pennsylvania 
and  also  several  large  dtes  are  located 
in  this  area  (Philadelphia,  Harrisburg. 
Reading,  Lancaster,  and  York).  In  the 
early  1960s,  Robotham  [in  Nemuras 
1967)  documented  the  destruction  of 
two  bog  turtle  sites  in  Chester  County 
(in  the  West  Chester-Downingtown 
area).  One  site  was  destroyed  after  a 
road  was  constructed  through  the  center 
of  the  marsh  and  the  marsh  was  drained 
for  development.  The  other  site  was 
destroyed  by  a  road  bypass,  commerdal 
development,  and  excavation  of  a  lake. 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  bog  turtle  is  a  target  for  pet 
collectors  due  to  its  rarity  in  the  wild, 
distinctive  coloration,  and  small  size. 
Take  (primarily  illegal)  both  for  the 
national  and  international  commerdal 
pet  trade  industry  has  occiirred  for 
many  years.  Collecting  is  a  significant 
factor  for  the  spedes  decline  and  is  an 
ongoing  threat  to  its  continued  existence 
in  the  wild  (Anon.  1991;  Earley  1993; 
David  Flamming,  U.S.  Fish  and  Wildlife 
Service,  in  litt.  1991;  Herman  1990; 
Klemens  in  press;  Steams  et  al.  1990; 
Tryon  1990;  Tryon  and  Herman  1990). 
During  the4ast  5  to  10  years,  an 
increasing  number  of  bog  tiutles  have 
been  advertised  for  sale,  and  prices  have 
increased  substantially.  This  increase  in 
price  most  likely  reflects  the  increase  in 
demand  for  the  turtles;  therefore, 
increasing  the  threats  to  the  wild 
populations  (Tryon  and  Herman  1990). 

Atlanta  Zoo  persoimel  reported  that 
from  1989  to  early  1991,  over  100  bog 
turtles  were  exported  to  Japan.  These 
figures  differ  significantly  6t>m  CITES 
data  and  represent  a  significant  amount 
of  unreported  illegal  trade  (Anon.  1991). 
The  World  Wildlife  Fund  recently  listed^ 
bog  turtles  as  among  the  world's  top  10 
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"most  Mranted"  endangered  species 
(Earley  1993). 

Due  to  the  threats  facing  bog  turtle 
populations,  the  Society  for  the  Study  of 
Amphibians  and  Reptiles  adopted  a 
resolution  calling  for  the  prohibition  of 
collection  from  wild  populations 
(Steams  et  al.  1990).  Due  to  the  small 
size  of  existing  populations  and  the  low 
reproductive  and  recruitment  potential 
of  this  species,  the  removal  of  even  a 
f(Bw  breeding  adults  can  do  irrevocable 
damage  to  a  population  (Tryon  1990). 
Over-collecting  has  caused  the 
reduction  or  extirpation  of  several  bog 
turtle  populaticms  in  Delaware  (Anon. 
1991),  Maryland  (Anon.  1991;  Smith,  in 
Utt.  1994),  Massachusetts  (Anon.  1991), 
New  Jersey  (Farrell  and  Zappalorti  1989; 
Zappalorti,  pers.  comm.  1994),  New 
York  (Breisch,  iii  Utt.  1993;  Breisch  et 
al..  in  Utt.  1994;  Collins  1990),  and 
Pennsylvania  (Ralph  Pisapia,  U.S.  Fish 
and  Wildlife  Service,  in  Utt.  1992). 
Many  sites  in  these  states  have  suitable 
habitat;  but  have  a  much-reduced  bog 
turtle  population,  probably  due  to 
overcollecting. 

Throughout  its  entire  range,  states 
regulate  take  through  classification  of 
the  species  as  endwgered  (in 
Connecticut,  Delaware.  Massachusetts, 
New  Jersey,  New  York,  Pennsylvania 
and  Virginia)  or  threatened  (in  Georgia, 
Maryland,  North  Carolina,  South 
Carolina  and  Tennessee),  yet  trade  in 
specimens  continues. 

Illegal  trade  is  difficult  to  detect  due 
to  the  questionable  origin  of  turtles 
being  offered  for  sale.  Bog  turtles  are 
often  "laundered"  throu^  states  which 
either  do  not  have  native  populations 
(e.g..  West  Virginia,  Florida,  California), 
or  through  states  which  have  inadequate 
protection  of  their  own  bog  turtle 
populations  (Charles  Bepler,  U.S.  Fish 
and  WildUfe  Service,  in  Utt.  1993; 
Breisch,  in  Utt.  1993;  Michael  Klemens, 
in  Utt.  1990).  Hatchling  and  juvenile 
turtles  marketed  as  "captive-bom"  are 
usually  ofiispring  from  gravid  adult 
females  illegally  brought  into  captivity 
and  held  imtil  they  deposit  eggs.  The 
eggs  are  then  hatched  in  captivity,  and 
the  capdve-bcmi  (but  not  captive-bred) 
offspring  are  then  marketed  or  retained 
(Bepler,  in  Utt.  1993). 

A  few  specific  instances  of  illegal  bog 
turtle  collecting  and  trade  are  reported 
below: 

(1)  An  undercover  office  purchased 
eight  bog  turtles  from  a  person  who  had 
collected  them  near  Lancaster, 
Pennsylvania.  Also,  two  additional  bog 
turtles  were  recovered  frvm  persons 
who  had  gotten  them  from  friends 
allegedly  in  the  New  York  area  (Bepler, 
in  Utt.  1993); 


(2)  An  individual  from  New  Jersey 
was  arrested  for  bringing  bog  turtles 
from  New  Jersey  to  Florida  and  selling 
them  as  captive  bom.  It  is  suspected 
that  he  collected  about  six  turtles  per 
year  over  a  period  of  several  years 
(Bepler,  in  Utt.  1993): 

(3)  A  rehable  source  in  New  York 
reported  that  over  2000  wild-caught  bog 
turtles  were  shipped  to  Japian  in  a  2-year 
period  (Murdock.  in  Utt.  1990); 

(4)  Researchers  found  several  turtle 
traps  and  a  much  diminished  bog  turtle 
population  at  an  important  bog  turtle 
site  in  Pennsylvania  (Pisapia,  in  Utt. 
1992):  and, 

(5)  In  1993,  a  New  Jersey  resident 
purchased  47  bog  turtles  in  Florida  and 
since  1984  had  also  bought  20 
additional  bog  tiulles.  This  individual 
supposedly  has  an  active  breeding 
program  for  bog  turtles  (Terry  Tarr,  U.S. 
Fish  and  Wildlife  Service,  in  Utt.  1993). 

The  general  consensus  among  bog 
tiulle  researchers,  nongame  biologists 
and  law  enforcement  officials  is  that 
illegal  collecting  is  occurring  at  a  much 
greater  rate  than  previously  reported 
(Anon.  1991:  Breisch,  in  Utt.  1993; 
Flemming,  in  Utt.  1991).  Bog  t\utles  are 
already  extremely  low  in  niunbers 
throughout  their  range,  and  any 
additional  take  could  eliminate 
marginal  populations  and  hamper 
survival  and  recovery  efforts. 

Protecting  existing  sites  for  bog  turtles 
can  pose  a  threat  when  these  specific 
sites  are  revealed  and  publicized.  In 
addition  to  threats  from  the  pet  trade 
industry,  bog  turtles  have  been  collected 
for  exhibition  at  nature  centera  (Anon. 
1991).  Tryon  and  Herman  (1990)  report 
that  on  mcHe  than  one  occasion, 
landowners,  fearing  involvement  from 
state  or  federal  authorities,  have  drained 
(ditched)  bog  turtle  habitat  after 
researchere  visited  the  site. 

C.  Disease  or  Predation 

Bog  tiutles  (particidarly  the  eggs  and 
yoimg)  are  preyed  upon  by  raccoons, 
opossums,  skunks,  foxes,  snapping 
turtles,  water  snakes  anc^  large  birds 
(Herman  and  George  1986).  Predation  by 
raccoons  appears  to  increase  in  areas 
with  high  himian  density,  since 
raccoons  favor  fragmented  areas 
consisting  of  farmland,  forests  and 
residential  development  (Klemens 
1989).  In  some  cases,  predation 
contributes  to  population  declines  by 
impairing  reproductive  recruitment  so 
that  the  population  age  structiue  is 
skewed  toward  older  individuals 
(Zappalorti  and  Rocco  1993). 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Bog  turtles  receive  some  degree  of 
protection  through  state  listings  as 
endangered  or  threatened  species  and 
take  from  the  wild  within  all  range 
states  requires  a  valid  permit. 

In  Connecticut,  the  bog  tiutle  is  listed 
as  endangered  and  the  take  of  an 
endangered  species  is  prohibited. 
Regulations  require  that  any  person 
owning  or  possessing  a  bog  turtle,  must 
register  widi  the  Wildlife  Bureau  of  the 
Department  of  Environmental 
Protection.  There  are  no  special 
provisions  for  the  protection  of  species 
of  special  concern  under  Connecticut's 
wetland  laws  and  regulations  and  only 
about  10  percent  of  the  permits  issued 
by  townships  are  checked  for  species  of 
special  concern  (Doug  Cooper, 
Connecticut  Department  of 
Environmental  Protection,  pen.  comm. 
1994). 

The  bog  turtle  is  listed  as  endangered 
in  Delaware  and  except  under  permit,  it 
is  unlawful  to  import,  transport,  possess 
or  sell  this  species.  Currently,  there  is 
no  regulatory  mechanism  to  protect 
wethmd  habitat  since  Delaware's 
wetland  laws  only  address  tidal 
wetlands. 

In  1972,  the  bog  txutle  was  listed  as 
endangered  in  Muyland  when  only  5  of 
the  23  then  known  historic  locations 
were  extant.  However,  it  was  removed 
from  the  state  endangered  species  list  in 
1982,  after  173  new  occurrences  were 
discovered  during  surveys  conducted 
between  1976  and  1978  (Smith  1994, 
Taylor  et  al.  1984).  In  1992-1993,  the 
Muy  land  Department  of  Natiual 
Resources  conducted  follow-up  surveys 
of  the  178  locations  documented  to 
support  bog  turUe  (Taylor  et  al.  1984). 
Of  the  159  locations  surveyed,  bog  tiutle 
were  foimd  at  91  locations:  this 
represents  a  43  percent  reduction  of  bog 
turUe  occurrences  over  a  15-year  period 
(Smith  1994).  Based  on  the  results  of 
these  recent  surveys,  bog  turtles  are  now 
classified  as  threatened  in  Maryland. 
They  also  receive  additional  protection 
under  the  State's  Reptile  and 
Amphibian  Possession  and  Pmrnit 
Regulations,  which  regulate  the 
possession,  breeding,  sale  and  trade  of 
certain  native  reptiles  and  amphibians. 
Under  these  regulations,  it  is  illegal  to 
take  bog  t\irtles  from  the  wild  or  to 
breed  them  in  captivity.  In  addition,  the 
regulations  prohibit  the  possession,  sale, 
offering  for  sale,  trade  or  barter  of  any 
tiutle  with  a  carapace  length  less  than 
4  inches  (which  applies  to  most  bog 
turtles  due  to  their  small  size). 

A  portion  of  bog  turtle  habitat  in 
Maryland  receives  some  degree  of 
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protection  under  the  Nontidal  Wetlands 
Protection  Act  fiabitat  in  aghcultxiral 
areas  receives  little  or  no  protection  due 
to  the  Act's  exemption  of  agriciiltural 
activities  firom  permit  requirements. 

The  species  is  classified  as 
endangered  in  Massachusetts  and  it  is 
unlawful  to  take  or  possess  bog  turtles 
without  a  permit.  Currently  no  person 
in  the  state  has  a  valid  permit  to  possess 
bog  tmtles  (Tom  French,  Massachusetts 
Department  of  Fisheries  and  WildUfe, 
pers.  comm.  1994).  Its  habitat  receives 
some  degree  of  protection  imder  the 
Massachusetts  Wetlands  Protection  Act, 
which  prohibits  permitted  projects  from 
having  an  adverse  effect  on  wetland 
habitat  that  support  endangered  and 
threatened  species,  or  species  of  special 
concern.  The  Act  also  allows  for  a  100- 
foot  buffer  zone  around  such  wetlands 
when  activities  in  the  buffer  zone  could 
result  in  the  alteration  of  adjacent 
wetlands  (Melvin  and  Roble  1990). 

In  New  Jersey,  the  bog  turtle  is  listed 
as  endangered.  It  is  imlawful  to  take, 
possess,  transport,  export,  process,  sell, 
offer  for  sale,  or  ship  bog  turtles  without 
a  permit.  Bog  turtle  habitat  receives 
some  protection  under  the  Exceptional 
Resource  Value  Wetland  provision  of 
New  Jersey's  Freshwater  Wetland 
Protection  Act.  This  Act  allows  for  a 
ISO-foot  bufiier  zone  around  wetlands,  a 
stringent  permit  review  process,  and 
prohibits  activities  that  would  likely 
jeopardize  or  destroy  bog  turtles  habitat 
(Torek,  pers.  comm.,  1994).  Most 
agricultural  activities  are  exempt  frtim 
these  regiilations. 

In  New  York,  the  bog  turtle  is  listed 
as  endangered  and  the  animal  and  its 
parts  (including  eggs)  are  protected  from 
unauthorized  t^e.  import,  transport, 
possession,  or  sale.  Wetlands  occupied 
by  an  endangered  or  threatened  species 
are  classified  as  Class  1  Wetlands  and 
they  receive  some  protection  from 
filling  and  excavation.  Certain  activities 
such  as  draining  of  wetlands  for 
agriculture,  are  exempted  from 
permitting  reciuirements,  as  long  as  no 
excavations  are  required  to  accomplish 
the  draining. 

In  Pennsylvania,  the  bog  turtle  is 
listed  as  endangered.  It  is  illegal  to 
catch,  take,  kill,  possess,  import,  export, 
sell,  offer  for  sale,  or  purchase  any 
individual  of  this  species,  alive  or  dead, 
or  any  part  thereof,  without  a  special 
permit.  Bog  turtle  habitat  receives  some 
degree  of  protection  under  state  wetland 
relations,  which  categorize  wetlands 
that  serve  as  habitat  iat  endangered  or 
threatened  flora  or  fauna  as 
"excepticmal  value  wetlands."  Issuance 
of  (termits  to  alter  such  wetlands  is 
contingent  upon  meeting  specific 
requirements. 


The  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  tbe  Clean 
Water  Act  regulates  the  discharge  of  all 
fill  into  waters  of  the  United  States, 
including  navigable  waters  and 
wetlands.  The  Clean  Water  Act  reqiiires 
that  project  proponents  obtain  a  permit 
bom  the  Corps  before  undertaking  any 
activity  that  would  result  in  the  fill  of 
waters  under  the  Corps'  jiuisdiction. 

The  Corps  has  promulgated 
nationwide  permits  in  order  to  provide 
some  measure  of  regulatory  relief. 
Nationwide  permits  pre-authorize 
certain  activities  which  meet  special 
regulatory  conditions.  A  pre- 
determination is  made  that  certain 
activities  will  have  minimal  cumulative 
and  environmental  effects. 
Massachusetts  has  revoked  nationwide 
permits  and  has  adopted  a  State 
Programmatic  General  Permit.  This 
general  permit  further  refines  the 
criteria  for  which  projects  require 
individual  review. 

The  Corps  promulgated  nationwide 
permit  Niunber  26  (see  33  CFR 
330.5(1)(26))  to  address  fill  in  isolated 
or  headwater  wetlands  totalling  less 
than  10  acres  in  size.  Under  this  permit, 
proposals  that  involve  the  fill  of 
wetlands  less  than  one  acre  in  size  are 
automatically  authorized.  When  fills 
adversely  modify  anywhere  between  1 
to  10  acres  of  wetland,  the  Corps 
cinnilates  a  predischarge  notification  to 
the  Service  and  other  interested  parties 
for  comment  in  order  to  determine 
whether  a  permit  is  required  for  a 
proposed  fill  and  it»  associated  impacts. 

Tne  review  process  for  the  issuance  of 
individual  permits  is  more  rigorous  than 
for  nationwide  permits.  Individual 
permit  applicants  are  require  to  undergo 
a  mitigation  sequencing  process  that 
includes  avoidance,  minimization  and 
compensation  for  any  adverse 
environmental  impacts.  Unlike 
nationwide  permits,  an  analysis  of 
cumulative  wetland  impacts  is  required. 
However,  standards  have  not  been  set 
for  ciunulative  effect  thresholds  beyond 
those  for  which  permitting  activities  are 
already  restricted. 

For  nationviride  permits,  the  Corps  has 
discretionary  authority  to  require  an 
applicant  to  seek  an  individual  permit 
if  the  Corps  deems  that  the  resources  are 
important,  regardless  of  the  wetland's 
size.  The  Corps  rarely  requires  an 
individual  permit  when  a  project 
qualifies  under  a  nationwide  permit, 
unless  a  threatened  or  oidangered 
species  or  other  significant  resources  are 
adversely  affected  by  a  proposed 

activity. 

The  "bog  tiulle  could  potentially  be 
affected  by  a  project  requiring  a  permit 
from  the  Corps  under  section  404  of  the 


Clean  Water  Act.  The  bog  turtle  is 
effected  by  agricultixral  practices  which 
are  exempt  from  regulation  imder 
section  404  of  the  statute.  In  addition  to 
a  Federal  exemption  for  maintenance  of 
existing  agricultural  drainage  systems, 
other  exempted  activities  include 
plowing,  planting  and  harvesting  in 
existing  cropped  wetlands  as  long  as  the 
activity  is  part  of  an  on-going  farming 
operation. 

Finally,  imder  section  401  of  the 
Clean  Water  Act.  all  Federal  permit 
actions,  including  section  404  activities, 
must  also  meet  individual  State  Water 
Quality  Standards.  If  a  state  views  an 
activity  as  inconsistent  with  their 
Federally-approved  standards,  the  state 
can  deny  certification. 

While  all  range  states  have  legislation 
protecting  bog  turtles  from  take,  lack  of 
uniform  protection  throiighout  the 
United  States  imperils  the  species  by 
creating  loopholes  for  illegal  take  and 
trade  (Klemens,  in  litt.  1990).  In 
addition,  destruction  and  alteraticm  of 
habitat  are  major  factors  for  its  decline, 
yet  state  and  Federal  provisitms  for 
protection  of  its  habitat  are  non-existent. 
Wetlands  inhibited  by  bog  turtles  are 
generally  small,  wet-vegetated,  spring- 
fed  bogs.  These  wetlands  are  often 
considered  of  low  value  and  are 
drained,  filled  or  converted  into  ponds, 
despite  Federal  and  state  wetland 
regulations.  Due  to  provisions 
(agricultiual  exemptions.  Nationwide 
Permits)  in  Federal  and  state  wetland 
regulations,  these  wetlands  are  often 
given  minimal  regulatory  protection: 

On  July  1, 1975,  the  bog  turtle  was 
added  to  Appendix  II  of  the  Convention 
on  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES)  and  on  June  11, 1992  (57  FR 
20443),  it  was  transferred  from 
Appendix  II  to  Appendix  L  Both  import 
and  export  permits  are  required  fit>m 
the  importing  and  expmting  countries 
before  an  Appendix  I  species  can  be 
transported,  and  an  Appendix  I  species 
can  not  be  exported  for  primarily 
commercial  purposes.  OTES  permits 
are  not  issued  if  the  export  will  be 
detrimental  to  the  survival  of  the 
species  or  if  the  specimens  were  not 
legally  acquired. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Plant  community  succession  and  the 
invasion  of  wetland  systems  by  exotic 
plant  species  have  also  contributed  to 
the  decline  of  the  bog  turtle.  Wetland 
habitats  are  in  a  state  of  transition; 
imless  set  back  by  fire,  beaver  activity, 
light  to  moderate  grazing,  or  periodic 
wet  years.  The  habitat  continues  to 
succeed  into  wooded  swampland  and 
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becomes  unsuitable  for  bog  ttutles. 
Various  human  activities,  such  as  fire 
suppression,  beaver  control,  fertilizer 
runoff,  draining  and  ditching,  and 
filling  of  wetlands  accelerate  both 
natural  succession  and  the  invasion  of 
exotic  plants  (Gelvin-Innvaer  and 
Stetzar  1992,  Klemens  1984). 

Development  and  agricultiue  adjacent 
to  bog  turtle  habitat  can  result  in  soil 
disturtxance  and  increases  in  the 
nutrient  and  sediment  load,  thus 
alloMTing  for  the  invasion  of  exotic 
species,  such  as  multiflora  rose,  purple 
loosestrife,  giant  reed  and  reed  canary 
grass,  as  well  as  native  species  such  as 
red  maple  and  alder  (Klemens  1984, 
1989,  and  in  press). 

Beavers  pose  a  threat  to  isolated  bog 
turtle  populations  by  flooding  the 
remaining  suitable  habitat  within  a 
watershed.  Smith  [in  Utt.  1994]  reported 
that  flooding  caused  by  beavers  now 
poses  a  threat  to  three  bog  turtle 
populations  in  Maryland. 

Thick  deposits  of  iron  bacteria, 
suggesting  possible  contamination  fiY)m 
pollutants,  have  been  found  at  three  bog 
tiutle  sites  in  Maryland.  Reptile  and 
amphibian  populations  at  these  sites  are 
much  lower  in  numbers  than  one  would 
expect  based  on  the  habitat 
characteristics  (Smith,  in  Utt.  1994). 
Wetland  habitats  are  also  vulnerable  to 
pollutants  (oil  and  grease)  carried  by 
stormwater  runoff.  Farrell  and 
Zappalorti  (1989)  reported  that  one  New 
Jersey  wetland  occupied  by  bog  turtles 
was  degraded  by  trash  and  motor  oil 
that  was  carried  through  a  storm  drain. 

The  bog  turtle  is  also  vulnerable  to 
local  extirpation  and  rangewide 
reduction  due  to:  (1)  the  small  numbers 
of  individiials  within  many  populations; 

(2)  the  isolation  of  existing  populations; 

(3)  the  delay  in  reaching  sexual 
matiuity;  (4)  low  juvenile  recruitment 
rates;  and  (5)  relatively  low  mobility 
and  small  home  ranges  (Amdt  1977, 
Chase  et  al.  1989).  Isolation  of 
populations  prevents  gene  flow  which 
can  result  in  an  inbred  population  with 
low  fecundity.  Further,  isolation/habitat 
fragmentation  prevents  recolonization  of 
existing  habitat  or  colonization/ 
expansion  into  newly  created  habitats 
(Collins  1990). 

Vehicles  and  Uvestock  pose  a  direct 
threat  to  bog  turtles  by  killing  and 
injuring  individuals.  Roads  near  sites 
contribute  significantly  to  mortahty  as  is 
evidenced  by  the  number  of  dead  turtles 
found  along  roadsides.  Roads  that  are 
adjacent  to  or  within  wetlands  pose  the 
greatest  threat  to  bog  turtles  (Amdt 
1977).  Large  numbers  of  livestock 
within  a  wetland  can  also  pose  a  threat 
by  actually  stepping  on  bog  turtles  (M. 


Klemens,  pers.  conun.,  S.  Smith,  pen. 
comm.). 

In  developing  this  proposed  rule,  the 
Service  has  assessed  the  best  available 
scientific  and  conunercial  information 
regarding  the  past,  present  and  futiue 
threats  faced  by  the  species.  Based  on 
this  evaluation,  the  preferred  action  is  to 
list  the  northern  population  of  the  bog 
tiutle  as  threatened  and  the  southern 
population  as  threatened  due  to 
similarity  of  appearance.  In  spite  of 
existing  state  protective  regulations,  the 
northern  population  has  declined  by 
approximately  50  percent  over  the  past 
20  years,  and  has  experienced  a 
significant  decrease  in  its  known  range. 
Presently,  less  than  200  active  sites 
remain  in  the  north.  Most  of  these 
consist  of  small  wetlands  isolated  from 
one  another  and  often  in  close 
proximity  to  human  habitation.  Critical 
habitat  will  not  be  proposed  at  this  time 
for  the  northern  population  of  bog 
tiulles  for  the  following  reasons. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (1)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
featiires  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geograpUcal  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  Conservation  means  the  use  of 
all  methods  and  procedures  need  to 
bring  the  species  to  the  point  at  which 
listing  under  the  Act  is  no  longer 
required. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regiilations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  the  bog  turtle  at  this  time. 
Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  publication  of  precise  maps  and 
descriptions  of  critic^  habitat  in  the 


Federal  Register  would  increase  the 
vulnerability  of  the  bog  tmtle  to 
collection.  Listing  of  the  bog  tiutle  as 
threatened  also  elevates  the  awareness 
to  the  rarity  of  the  species,  thereby 
increasing  the  likelihood  of  take  by 

Erivate  and  commercial  collectors.  The 
sting  could  lead  to  increased  illegal 
take  and  the  risk  of  eggs  being 
accidentally  destroyed  by  collectors 
searching  for  adult  tiutles. 

Designation  of  critical  habitat  could 
also  increase  the  vulnerability  of  bog 
tiutle  habitat  to  intentional  destruction 
by  landowuNS  who  do  not  want  a 
protected  species  on  their  property. 
Based  on  past  and  continuing  threats  to 
the  bog  turtle  and  its  habitat  from  illegal 
collecting  and  vandalism,  the 
designation  of  critical  lubitat  at  this 
time  would  significantly  increase  these 
threats.  Therefore,  the  Service  has 
determined  that  designation  of  critical 
habitat  at  this  time  is  not  prudent. 
Protection  of  bog  turtle  habitat  will  be 
addressed  through  the  recovery  and 
section  7  consultation  process. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  action, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  state,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  states,  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  for  listing  or  is  listed 
as  endangered  or  threatened  and  with 
respect  to  critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  fisting  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequenUy  listed,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  could  affact 
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a  listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  the  Service. 

Federal  agency  actions  that  may 
require  conference  and/or  consultation 
as  described  in  the  preceding  paragraph 
include  Army  Corps  of  Engineers 
(Corps)  involvement  in  projects  such  as 
the  construction  of  roads  and  bridges, 
and  the  permitting  of  wetland  filling 
and  dredging  projects  subject  to  section 
404  of  the  Clean  Water  Act  (33  U.S.C 
1344  et  sag.)  and  section  10  of  the 
Rivers  and  Harbors  Act  of  1899  (33 
U.S.C.  401  et  seq.y.  National  Resources 
Conservation  Service  projects;  U.S. 
Environmental  Protection  Agency 
authorized  discharges  under  the 
National  Pollutant  Discharge 
Elimination  System  and  U.S.  Housing 
and  Uiban  Development  projects.  In 
addition.  Federal  involvement  under 
section  7  would  be  expected  for 
management  and  other  land  use 
activities  on  Federal  lands  with  bog 
turtle  populations. 

The  Act  and  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  wildUfe.  The 
prohibitions,  codified  at  50  CFR  17.21, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  juiisdiction  of  the  United 
States  to  take  (includes  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  or  collect;  or  to  attempt  any  of 
there),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  state 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific -purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
the  course  of  otherwise  lawful  activities. 
For  threatened  species,  permits  also  are 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

It  is  the  poUcy  of  the  Service  (59  FR 
34272;  July  1, 1994)  to  identify  to  the 
Tnayimiiin  extent  practicable  at  the  time 
a  species  is  listed  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  poUcy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 


proposed  and  ongoing  activities  within 
a  species'  range.  The  Service  believes, 
based  on  the  best  available  infonnation, 
that  the  following  actions  will  not  result 
in  a  violalion  of  section  9: 

(1)  Transferring  individual  turtles 
from  roads  to  immediately  adjacent 
habitat; 

(2)  Light  to  moderate  livestock  grazing 
that  prevents  or  minimizes  the 
encroachment  of  invasive  native  and 
exotic  plant  species; 

(3)  Possession  of  legally  acquired  bog 
turtles;  and 

(4)  Actions  that  may  affect  bog  turtles 
and  are  authorized,  funded  or  carried 
out  by  a  Federal  agency  when  the  action 
is  conducted  in  accordance  with  section 
7  of  the  Act. 

With  respect  to  both  the  northern  and 
southern  populations  of  the  bog  turtle, 
the  following  actions  would  be 
considered  a  violation  of  section  9: 

(1)  Take  of  bog  turtles  without  a 
permit  (this  includes  harassing, 
harming,  pursuing,  himting,  shooting, 
wounding,  killing,  trapping,  captiuing, 
or  collecting,  or  attempting  any  of  these 
actions).  However,  with  respect  solely  to 
the  southern  population,  incidental  take 
(see  special  rule  below)  would  not  be 
considered  a  violation  of  section  9; 

(2)  Possess,  sell,  deliver,  carry, 
transport,  or  ship  illegally  taken  bog 
tiutles: 

(3)  Interstate  and  foreign  commoce 
(commerce  across  state  and 
international  boundaries)  and  import/ 
export  (as  discussed  earlier  in  this 
section)  without  prior  obtaining  a 
threatening  species,  similarity  of 
appearance,  or  CITES  permit. 

With  respect  solely  to  the  northern 
population,  activities  that  the  Service 
believes  could  result  in  the  take  of  bog 
turtles  include,  but  are  not  limited  to: 

(1)  Destruction  or  alteration  of  the 
species  habitat:  by  draining,  ditching, 
discharging  fill  material,  impoundment, 
water  diversion,  or  activities  that  result 
in  the  destruction  or  severe  degradation 
of  wetland  vegetation  used  by  the  turtles 
for  nesting,  basking,  foraging  or  cover, 
except  as  outlined  in  (4)  above;  and 

(2)  Discharging  or  dumping  of  toxic 
chemicals  or  other  pollutahts  into 
wetlands  occupied  by  the  species. - 

Questions  regarding  whether  specific 
activities  may  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  appropriate  Service 
Field  Office  as  follows:  in  Pennsylvania, 
the  Pennsylvania  Field  Office,  315  S. 
Allen  Street,  Suite  322,  State  College, 
PA  16801  (814/234-4090);  in  Maryland 
and  Delaware,  the  Chesa{>eake  Bay  Field 
Office,  177  Admiral  Cochrane  Drive, 
Annapolis,  MD  21401  (410/224-2732): 
in  New  York,  the  New  York  Field 


Office,  3817  Luker  Road,  Cortland,  NY 
13045  (607/758-9334);  in  Massachusetts 
and  Connecticut,  the  New  England  Field 
Office,  22  Bridge  Street,  Concord,  NH 
03301-4986  (603/225-1411);  and.  in 
New  Jersey,  the  New  Jersey  Field  Office, 
927  North  Main  Street,  Building  Dl, 
Pleasantville,  NJ  08232  (609/747-0620). 
Requests  for  copies  of  the  regulations 
regarding  listed  wildlife  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035  (telephone 
413/253-8200;  facsimile  413/253-8482). 

Similarity  of  Appearance 

Section  4(e)  of  the  Act  authorizes  the 
treatment  of  a  species  (subspecies  or 
population  segment)  as  endangered  or 
threatened  even  though  it  is  not 
otherwise  listed  as  endangered  or 
threatened  if:  (a)  The  species  so  closely 
resembles  in  appearance  an  endangered 
or  threatened  species  that  enforcement 
personnel  would  have  substantial 
difficulty  in  differentiating  between  the 
listed  and  unlisted  si}ecies;  (b)  the  effect 
of  this  substantial  difficulty  is  an 
additional  threat  to  an  endangered  or 
threatened  species;  and  (c)  such 
treatment  of  an  unlisted  species  will 
substantially  facilitate  the  enforcement 
and  further  the  policy  of  the  Act. 

There  are  cxdy  slignt  morphological 
differences  in  this  species  throughout  its 
range  (Amato  et  al.  1993;  Nemuras 
1967),  making  it  extremely  difficiilt  to 
differentiate  where  bog  turtles  are  taken 
from.  Presently,  the  origin  and  legality 
of  a  specimen  (specific  wetland,  locaUty 
or  state)  cannot  be  determined.  This 
poees  a  problem  for  Federal  and  state 
law  enforcement  agents  trying  to  stem 
illegal  trade  in  the  threatened  northern 
population.  The  listing  of  the  southern 
population  as  threatened  due  to 
similarity  of  appearance  eliminates  the 
abihty  of  commercial  collectors  to 
commingle  northern  bog  tiirtles  with 
southern  ones  or  to  misrepresent  them 
as  southern  bog  turtles  for  commercial- 
purposes.  For  these  reasons,  the  Service 
proposes  to  list  the  southern  population 
(occurring  in  the  states  of  Georgia,  North 
Carolina,  South  Carolina,  Tennessee  and 
Virginia)  as  threatened  due  to  similarity 
of  appearance  to  the  northern 
population. 

The  special  rule  exempts  incidental 
take  of  the  southern  population  of  bog 
turtles.  Incidental  take  is  take  that 
results  from,  but  is  not  the  purpose  of, 
canying  out  an  otherwise  lawfiil 
activity.  For  example,  legal  appUcation 
of  pesticides  and  fertiUzers,  livestock 
grazing  and  other  farming  activities, 
mowing,  burning,  water  diversion,  and 
any  other  legally  imdertaken  actions 
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thst  result  in  the  scddentsl  take' of  a  bog 
turtle  will  not  be  considered  a  violation 
of  section  9  of  the  Endangered  Species 
Act  in  the  Southern  states  of  Georgia, 
North  Carolina,  South  Carolina. 
Tennessee,  and  Virginia,  llie  Service 
does  not  consider  the  southern 
populatico  of  bog  turtles  to  be 
biologically  threatened  or  endangered 
and  believes  that  listing  the  southern 
populaticHi  imder  the  similarity  of 
appearance  provision  of  the  Act, 
coupled  with  the  special  rule, 
minimizes  enforcement  problems  and 
helps  to  conserve  the  northern 
population.  It  is  the  intent  of  the  special 
rule  to  treat  bog  turtles  from  the 
southern  population  in  the  same  way  as 
the  threatened  northern  population  with 
regard  to  permit  requirements  for  pre- 
Act  wildlife  (50  CFR  17.4)  or  captive 
bred  wildlifs  (SO  CFR  17.21(g)). 

PaUk  Conments  Solicited 

The  Swvice  intends  that  any  final 
action  resisting  from  this  proposal  will 
be  as  acciu^te  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade  (legal 
and  illegal),  or  other  relevant  data 
concerning  any  threat  (or  lack  thereof) 
to  this  species; 

(2)  The  location  of  any  additional 
populations  or  occurrences  of  this 
species; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 


(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species;  and 

(5)  The  number,  origin,  location  and 
legal  disposition  of  b(^  turtles  in 
captivity  and/or  trade. 

Final  promulgation  of  the  regulations 
on  this  species  will  take  into 
consideration  the  comments  and  any 
additional  information  received  by  die 
Service,  and  such  conununicati(ms  may 
lead  to  a  final  regulation  that  difiien 
frt>m  this  proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  miist  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  addressed  to  Field 
Supervisor  (see  ADDRESSES  section). 

Required  Detenninatioiis 

The  Service  has  examined  this 
proposed  regulation  under  the 
Paperwork  Reduction  Act  of  1995  and 
found  it  to  contain  no  information 
collection  requirements.  This 
rulemaking  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  imder  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  Section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 


Species 


was  piiblished  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Snblects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirenients,  and 
Transp<vtation. 

Propoeed  Regulation  PromolgatioD 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17~{AMENDEiq 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AuAarity:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500.  unless  otherMrise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  "Reptiles,"  to  the  List  of 
Endangered  and  Threatened  Wildlife,  to 
read  as  follows: 


f  17.11    Endangersd 
wlldlifs. 


(h) 


*  •  • 


Convnon  name 


SdenlMic  name 


Hjsloric  range 


Vertebrate  popu- 

ialion  wtiere  er>- 

dangered  or  ttweat- 

ene6 


Status       WhenHsted 


CriticaJ 
hatJitat 


SpecW 
rules 


Reptiles 


Turtle,  bog 
(-MiiHerberg). 


Do..., 


Otitwnys 
muhienbergiL 


..do 


U.SA  (CT.  DE,  <U,    Entire,  except  GA,      T 
MD.  MA,  NC,  NJ.         NC,  SC.  TN,  VA 
NY,  PA,  SC,  TN, 
VA). 

do  „ U.SA.  (GA,  NC,         T(S/A) 

SC,  TN.  VA). 


NA 


NA 


NA  17.42(f) 


3.  Amend  §  17.42  by  adding 
paragraph  (f)  to  read  as  follows: 

f17v42 


(f)  Bog  turtle  [Clemmys  muhlenbergii).  Clemmys  muhleiUiergii,  within  Georgia, 

southern  population— (1)  Definitions.  North  Carolina,  South  Carolina, 

For  the  purpose  of  this  paragraph  (f):  Tennessee  and  Virginia,  regardless  of 

bog  turtle  of  the  southern  population  whether  in  the  wild  or  captivity,  and 
shall  mean  any  member  of  the  species 


UMI 
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shall  also  apply  to  the  progeny  of  any 
such  turtle. 

(2)  Except  as  provided  in  paragraph 
(f)(3)  of  this  section,  the  provisions  of 
§  17.31  (a)  and  (b)  of  this  part  shall 
apply  to  bog  turtles  of  the  southern 
popiilation  (see  also  50  CFR  part  23). 

l3)  Take.  Incidental  take,  that  is,  take 
that  results  from,  but  is  not  the  purpose 
of,  carrying  out  an  otherwise  lawful 
activity,  shall  not  apply  to  bog  turtles  of 
the  southern  population. 

Dated:  January  17, 1997. 
George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  97-2101  Filed  l-2«-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart678 
p.D.  092396B] 

Atlantic  Sharit  Fisheries;  Extension  of 
Comment  Period 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Extension  of  comment  period. 

summary:  NMFS  extends  the  comment 
period  for  a  proposed  rule  to  adjiist 
quotas  and  bag  limits  in  the  Atlantic 
Shark  Fishery  that  was  pubUshed  in  the 
Federal  Register  on  December  20, 1996. 
The  proposed  rule  would  estabUsh 
quotas  and  bag  limits  and  implement 
prohibitions  and  requirements  to  reduce 
effective  fishing  mortality,  facilitate 
enforcement,  and  improve  management. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  on  or 
before  February  7, 1997. 
ADDRESSES:  Written  comments  should 
be  sent  to  William  T.  Hogarth,  Chief, 
Highly  Migratory  Species  Management 
EUvision  (F/SFl),  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Room 
14853,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATKM  CONTACT:  ^ 
Michael  Bailey  or  John  Kelly,  301-713- 
2347;  fax  301-713-1917. 
SUPPLEMENTARY  INFORMATION:  Although 
NMFS  previously  extended  the 
comment  period  from  January  21, 1997. 
to  January  24, 1997  (62  FR  1872,  January 
14, 1997),  NMFS  has  received  requests 


from  the  affected  public  that  more  time 
is  necessary  to  submit  their  ccmunents 
on  the  Atluitic  sharii  fishery  proposed 
rule  (61  FR  67295,  December  20, 1996).  , 
The  proposed  rule,  as  published,  would 
reduce  commercial  quotas  and 
recreational  bag  limits;  establish  a  quota 
for  small  coastal  sharics;  prohibit  the 
directed  commercial  fishing  for,  and 
landing  or  sale  of,  five  species  of  sharks: 
estabUsh  a  recreational  tag-and-release 
only  fishery  for  white  sharics;  prohibit 
filleting  of  sharks  at  sea;  and  restate  the 
requirement  for  species-specific 
identification  by  all  owners  or 
operators,  dealers,  and  tournament 
operators  of  all  diarks  landed. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  23  January  1997. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-2107  Filed  1-24-97;  10:00  am] 
BNJJNQ  CODE  )B10-22-P 
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contains  documents  other  than  rutes  Of 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
oommittee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttxxity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functioro  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Numberl 

AQBCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice. 

■  ■     ■■■■—■  ^ 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,607.955 
Idlograms  (98.343,787  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7. 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  1, 
effective  January  18. 1997,  and  is  set 
forth  in  subheading  9903.52.01, 
subchapter  m.  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effisctive  as  of 
January  18, 1997,  and  applies  to  upland 
cotton  purchased  not  later  than  April 
17, 1997  (90  days  from  the  date  the 
qaota  is  established),  and  entered  into 
the  United  States  not  later  than  July  16, 
1997  (180  days  from  the  date  the  quota 
is  established). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Janise  Zygmont,  Fann  Service  Agency, 
United  States  Department  of 
Agricuhure.  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPLEMBTTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quots 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lourest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton.  CI.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 


certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  October  24, 1996.  Therefore, 
a  quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  1, 
effective  January  18. 1997.  is  hereby 
established. 

Because  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS 
at  the  time  this  quota  was  announced, 
only  20  such  quotas  could  be  in  efiiect 
at  one  time.  Each  subheading 
corresponds  to  a  Secretary  of 
Agiifculture's  Special  Cotton  Import 
Quota  Announcement  specifying  that  a 
particular  amount  of  upland  cotton  may 
be  imported  during  a  particular  180-day 
period.  The  special  import  quota 
described  in  this  notice  cannot  take 
effect  until  HTS  subheading  9903.52.01 
becomes  available  upon  the  expiration 
of  the  Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  1,  effective  July  22. 1996. 
through  January  17. 1997.  Therefore,  the 
special  import  quota  described  in  this 
notice  opens  on  January  18, 1997,  the 
day  after  the  previous  special  import 
quota  1  ends. 

The  quota  amount.  44,607,955 
kilograms  (98.343,787  poimds).  is  equal 
to  1  week's  consimiption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available — ^July  1996  through  September 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tarifi'-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  The  quota  does  not  apply  to 
Extra  Long  Staple  cotton. 

Audiorily:  Sec.  136.  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  B.C.  on  January  22, 
1997. 

Pea  Giirkmen, 

Secretory. 

(FR  Doa  97-2127  Filed  1-28-97;  8:45  ami 

■UMQ  COM  M1«-«-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  2 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,607,955 
kilograms  (98,343,787  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  The 
quota  is  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Aimouncement  Number  2, 
effective  January  25, 1997,  and  is  set 
forth  in  subheading  9903.52.02, 
subchapter  m,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
January  25, 1997,  and  applies  to  upland 
cotton  purchased  not  later  than  April 
24, 1997  (90  days  from  the  date  the 
quota  is  established),  and  entered  into 
the  United  States  not  later  than  July  23. 
1997  (180  days  from  the  date  the  quota 
is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington.  DC  20013-2415  or  call 
(202)  720-8841. 

6UPPLEMBITARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
armounced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton,  CI.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  October  31, 1996.  Therefore, 
a  quota  referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  -Number  2, 
effiBctive  January  25, 1997.  is  hereby 
estabUshed. 

Because  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS 
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at  the  time  this  quota  was  announced, 
only  20  such  quotas  could  be  in  effect 
at  one  time.  Each  subheading 
corresponds  to  a  Secretary  of 
Agriculture's  Special  Cotton  Import 
C^ota  Annoimcement  specifying  that  a 
particular  amoimt  of  upland  cotton  may 
be  imported  during  a  particular  180-day 
period.  The  special  import  quota 
described  in  diis  notice  cannot  take 
effect  imtil  HTS  subheading  9903.52.02 
becomes  available  upon  the  expiration 
of  the  Secretary  of  A^culture's  Special 
Cotton  Import  Quota  Aimouncement 
Niunber  2,  effective  July  29, 1996, 
through  January  24, 1997.  Therefore,  the 
special  import  quota  described  in  this 
notice  opens  on  January  25, 1997,  the 
day  after  the  previous  special  import 
quota  2  ends. 

The  quota  amount,  44,607,955 
kilograms  (98,343,787  pounds),  is  equal 
to  1  week's  consumption  of  upland 
cotton  by  domestic  mills  at  the 
seasonally-adjusted  average  rate  of  the 
most  recent  3  months  for  which  data  are 
available— July  1996  through  September 
1996.  The  special  import  quota 
identifies  a  quantity  of  imports  that  is 
not  subject  to  the  over-quota  tariff  rate 
of  a  tariff-rate  quota.  The  quota  is  not 
divided  by  staple  length  or  by  country 
of  origin.  The  quota  does  not  affect 
existing  tariff  rates  or  phytosanitary 
regulations.  Hie  quota  does  not  apply  to 
Extra  LxHig  Staple  cotton. 

Audiority:  Sec  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  IQ,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC,  on  January  22, 
1997. 

Dan  Glickman, 
Secretoiy. 

(PR  Doc.  97-2128  Filed  1-28-97;  8:45  am] 
HLUNQ  COM  3410-e6-P 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Numl)er21 

aqQICY:  Office  of  the  Secretary.  USDA. 
action:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,607,955 
kilograms  (98,343,787  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Pr&idential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  21, 
effective  November  13, 1996,  and  is  set 
forth  in  subheading  9903.52.21. 


subchapter  m,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
November  13, 1996,  and  applies  to 
upland  cotton  purchased  not  later  than 
February  10, 1997  (90  days  from  the 
date  the  quota  is  established),  and 
entered  into  the  United  States  not  later 
than  May  11, 1997  (180  days  from  the 
date  the  quota  is  estabUshed). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415. 
Washington.  DC  20ai3-2415  or  call 
(202)  720-8841. 

SUPPiayENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
aimounced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  November  7, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  21.  effiective  November  13. 

1996.  is  hereby  established. 
Previously  mere  were  only  20 

subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  m  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29. 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  21  is  established  as  of  November 
13. 1996,  and  applies  to  upland  cotton 
purchased  not  later  than  February  10, 

1997,  and  entered  into  the  United  States 
not  later  than  May  11, 1997.  The  quota 
amount,  44,607,955  kilograms 
(98,343,787  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1996  through  September  1996.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 


quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosafnitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority.  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  III.  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C,  on  January  22, 
1997. 

Dan  GUckman, 

Secretary. 

[FR  Doc  97-2129  Filed  1-28-^7;  8:45  am) 

MLUNO  COOK  M1*-W-P 


Secretary  of  Agrteulture's  Special 
Cotton  Import  Quota  Announcement 
Number22 

agency:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,607,955 
kilograms  (98,343,787  pounds)  is 
established  in  accordance  with  section 
1 36(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  Jime  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcemrait  Number  22, 
effective  November  20, 1996,  and  is  set 
forth  in  subheading  9903.52.22, 
subchapter  HI,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DAT^:  The  quota  is  effective  as  of 
November  20, 1996,  and  applies  to 
upland  cotton  purchased  not  laiet  than 
February  17, 1997  (90  days  from  the 
date  the  quota  is  established),  and 
entered  into  the  United  States  not  later 
than  May  18. 1997  (180  days  from  the 
date  the  quota  is  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Etepartment  of 
Agriculture.  Stop  0515,  P.O.  Box  2415, 
Washington.  DC  20013-2415  or  call 
(202)  720-8841. 

SUPPI.a»fTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
aimounced  immediately  if.  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1^^ 
indi  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
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Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  November  14, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  AgricuUure's  Special 
Cotton  Import  Quota  Announcement 
Number  22,  effective  November  20, 
1996,  is  hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  22  is  established  as  of  November 
20, 1996.  and  applies  to  upland  cotton 
purchased  not  later  than  February  17, 
1997,  and  entered  into  the  United  States 
not  later  than  May  18. 1997.  The  quota 
amount,  44,607,955  kilograms 
(98,343,787  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
July  1996  through  September  1996.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subfect  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136.  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C..  on  January  22, 
1997. 

Dan  GliGkman, 

Secretary. 

IFR  Doc.  97-2130  Filed  1-2S-97;  8:45  am] 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  AnnouiKement 
Numl9er23 

AQENCy:  OfHce  of  the  Secretary.  USDA. 
action:  Notice. 


SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44.522,887 
kilograms  (98,156.244  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 


(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  23. 
effective  November  27, 1996,  and  is  set 
forth  in  subheading  9903.52.23, 
subchapter  HI,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
November  27, 1996,  and  applies  to 
upland  cotton  purchased  not  later  than 
February  24, 1997  (90  days  firom  the 
date  the  quota  is  established),  and 
entered  into  the  United  States  not  later 
than  May  25. 1997  (180  days  from  the 
date  the  quota  is  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPLBMBirARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1^2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certiBcates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  November  21, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  23,  effective  November  27, 

1996,  is  hereby  established. 
Previously  there  were  only  20 

subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996.  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  (x>ssible. 
Quota  23  is  established  as  of  November 
27, 1996,  and  applies  to  upland  cotton 
purchased  not  later  than  February  24, 

1997,  and  entered  into  the  United  States 
not  later  than  May  25. 1997.  The  quota 
amount.  44.522.887  kilograms 


(98,156,244  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
August  1996  through  October  1996.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authoity:  Sec.  136.  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C.,  on  January  22. 
1997. 

Dan  Glicknun, 

Secretary. 

IFR  Doc.  97-2131  Filed  1-28-97;  8:45  am) 
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Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  24 

AQB4CY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44.522,887 
kilograms  (98,156,244  poimds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991.  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  24, 
effective  December  4, 1996,  and  is  set 
forth  in  subheading  9903.52.24. 
subchapter  III,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
December  4, 1996.  and  applies  to 
upland  cotton  purchased  not  later  than 
March  3, 1997  (90  days  from  the  date 
the  quota  is  established),  and  entered 
into  the  United  States  not  later  than 
June  1. 1997  (180  days  from  the  date  the 
quota  is  established). 
FOR  FURTHER  INFORMATION  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-8841. 

SUPPI.a»ITARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
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announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1%2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  November  28, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Annoimcement 
Niunber  24,  effiective  December  4, 1996, 
is  hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  m  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effiect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However.  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas— 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  efiiBCt  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  24  is  established  as  of  December 
4, 1996,  and  applies  to  upland  cotton 
purchased  not  later  than  March  3, 1997. 
and  entered  into  the  United  States  not 
later  than  June  1, 1997.  The  quota 
amoimt.  44.522,887  kilograms 
(98.156,244  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  dcmiestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
August  1996  through  October  1996.  Hie 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
■quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.n36,  P.L  104-127  and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C,  on  January  22, 
1997. 

DanGlickman, 
Secretary^ 

[PR  Doc  97-2132  Filed  1-28-97;  8:45  ami 
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Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  25 

AGENCY:  Office  of  the  Secretary,  USDA. 
action:  Notice. 

summary:  a  special  import  quota  for 
upland  cotton  equal  to  44,522,887 
kilograms  (98,156,244  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  imder  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
(^ota  Announcement  Number  25, 
effective  December  11, 1996,  and  is  set 
forth  in  subheading  9903.52.25, 
subchapter  III.  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effiective  as  of 
December  11. 1996,  and  applies  to 
upland  cotton  purchased  not  later  than 
March  10, 1997  (90  days  bom  the  date 
the  quota  is  established),  and  entered 
into  the  United  States  not  later  than 
Jtme  8, 1997  (180  days  frtmi  the  date  the 
quota  is  established). 
FOR  RJRTNBt  MFORMATION  CONTACT: 
Janise  Zygmont.  Farm  Service  Agency. 
United  States  Dep>artment  of 
Agriculture.  Stop  0515.  P.O.  Box  2415. 
Washington.  DC  20013-2415  or  call 
(202)  72&-8841. 

StJPPI  rMTTCTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1^2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  December  5, 1996.  Therefore, 
a  quota  refisrenced  as  the  Secretary  of 
A^culture's  Special  Cotton  Import 
Quota  Announcement  Number  25. 
effective  December  11. 1996.  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  ID  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 


until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29. 1996.  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  bf  26  quotas 
may  now  be  in  effect  at  one  time. 

'To  be  effective  as  soon  as  possible. 
Quota  25  is  established  as  of  December 
11, 1996,  and  applies  to  upland  cotton 
purchased  not  later  than  March  10, 
1997,  and  entered  into  the  United  States 
not  later  than  June  8, 1997.  The  quota 
amount,  44,522.887  kilograms 
(98,156,244  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
August  1996  through  October  1996.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin.    - 
The  quota  does  not  afiiBCt  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

AntiMrily: Sec.  136.  PL  104-127 and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C,  on  January  22, 
1997. 

DanGlidaBaB, 
Secretaiy. 

(FR  Doc.  97-2133  Filed  1-28-97;  8:45  am) 
■Lun  oooK  Mia-as-p 


Secretary  of  Agriculture's  Special 
Cotton  Import  Quota  Announcement 
Number  26 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 


r:  A  special  import  quota  for 
upland  cotton  equal  to  44,522,887 
kilograms  (98,156,244  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture's  Special  Cotton  Import 
Quota  Announcement  Number  26, 
effective  December  18, 1996,  and  is  set 
forth  in  subheading  9903.52.26, 
subchapter  m,  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS). 
DATES:  The  quota  is  effective  as  of 
December  18, 1996,  and  applies  to 
upland  cotton  purchased  not  later  than 
March  17, 1997  (90  days  from  the  date 
the  quota  is  established),  and  entered 
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into  the  United  States  not  later  than 
June  15, 1997  (180  days  from  the  date 
the  quota  is  established). 

FOR  FURTHER  INFORMAT)0N  CONTACT: 
Janise  Zygmont,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0515.  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-6841. 

8UPPI.BICNTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-^/^2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Nofthem  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  December  12, 1996. 
Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture's  Special 
Cotton  ImpOTt  Quota  Announcement 
Number  26,  effiactive  December  18, 

1996,  is  hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  in  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  efliact  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  26  is  established  as  of  December 
18, 1996,  and  applies  to  upland  cotton 
purchased  not  later  than  March  17, 

1997,  and  entered  into  the  United  States 
not  later  than  June  15,- 1997.  Hie  quota 
amount,  44,522,887  kilograms 
(98,156,244  pounds),  is  equal  to  1 
week's  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
August  1996  through  October  1996.  The 
special  impori  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 


Authority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  III,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  D.C.,  on  January  22, 
1997. 

Dan  Glidcman, 

Secretary. 

(PR  Doc.  97-2134  Filed  1-28-97;  8:45  am] 
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Agricultural  Marketing  Servic* 
[Na  LS-97-004] 

Beef  Promotion  and  Research: 
Certification  and  Nomination  for  the 
Cattlemen's  Beef  Promotion  and 
Research  Board 

AQENCY:  Agricultural  Maiiceting  Service, 
USDA. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Department  of  Agriculture's  (USDA) 
Agricultural  Marketing  Service  (AMS)  is 
accepting  applications  from  State  cattle 
producer  and  general  form  organizations 
as  well  as  beef  importers  who  desire  to 
be  certified  to  nominate  producers  or 
importers  for  appointment  to  vacant 
positions  on  the  Cattlemen's  Beef 
Promotion  and  Research  Board  (Board). 
Organizations  which  have  not 
previously  been  certified  that  are 
interested  in  submitting  nominations 
must  complete  and  submit  an  official 
application  form  to  AMS.  Previously 
certified  organizations  do  not  need  to 
reapply.  Notice  is  also  given  that 
vacancies  will  occur  on  the  Board  and 
that  during  a  period  to  be  established, 
nominations  will  be  accepted  from 
eligible  organizations  and  individual 
importers. 

DATES:  Applications  for  certification 
must  be  received  by  close  of  business 
February  28, 1997. 

AIX)RES8ES:  Certification  forms  as  well 
as  copies  of  the  certification  and 
nomination  procedures  may  be 
requested  from  Ralph  L.  Tapp,  Chief; 
Marketing  Programs  Branch— STOT 
0251;  Livestock  and  Seed  Division; 
AMS,  USDA;  Room  2606-S;  P.O.  Box 
96456;  Washington.  D.C  20090-6456. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ralph  L  Tapp,  Chief,  Marketing 
Programs  Branch  on  202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

The  Beef  Promotion  and  Research  Act 
of  1985  (Act)  (7  U.S.C.  2901  et  seq.), 
enacted  December  23, 1985,  authorizes 
the  implementation  of  a  Beef  Promotion 
and  Research  Order  (Order).  The  Order, 
as  published  in  the  July  18, 1986, 
Federal  Register  (51  FR  26132), 


provides  for  the  establishment  of  a 
Board.  The  current  Board  consists  of 
104  cattle  producers  and  7  importers 
appointed  by  the  Secretary.  The  duties 
and  responsibilities  of  the  Board  are 
specified  in  the  Order. 

The  Act  and  the  Order  provide  that 
the  Secretary  shall  either  certify  or 
otherwise  determinelhe  eligibility  of 
State  or  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  to  ensure  that  nominees  represent 
the  interests  of  cattle  producers  and 
importers.  Nominations  for  importer 
representatives  may  also  be  made  by 
individuals  who  import  cattle,  beef,  or 
beef  products,  bfidividual  importers  do 
not  need  to  be  certified  as  eligible  to 
submit  nominations.  When  individual 
importers  submit  nominations,  they 
must  establish  to  the  satisfection  of  the 
Secretary  that  they  are  in  fact  importers 
of  cattle,  beef,  or  beef  products, 
pursuant  to  §  1260.143(b)(2)  of  the 
Order  (7  CFR  1260.143(b)(2)].  Individual 
importers  are  encouraged  to  contact 
AMS  at  the  above  address  to  obtain 
further  information  concerning  the 
nomination  process  including  the 
beginning  and  ending  dates  of  the 
established  nomination  period  and 
required  nomination  forms  and 
background  information  sheets. 
Certification  and  nomination 
procedures  were  promulgated  in  the 
final  rule,  published  in  the  April  4, 
1986,  Federal  Register  (51  FR  11557) 
and  currently  appear  at  7  CFR 
§  1260.500  through  §  1260.640. 
Organizations  wtdch  have  previously 
been  cwtified  to  nominate  members  to 
the  Board  do  not  need  to  reapply  for 
certification  to  nominate  producers  and 
importera  for  the  existing  vacancies. 

'the  Act  and  the  Order  provide  that 
the  members  of  the  Board  shall  serve  for 
terms  of  3  years.  The  Order  also  requires 
USDA  to  annoimoe  when  a  Board 
vacancy  does  or  will  exist.  The 
following  States  have  one  or  more 
members  whose  terms  will  expire  in 
early  1998: 


State  or  unit 

Number  of 
vacancies 

Arizona 

CaJrtomia 

Colorado 

Iowa „ 

Kansas 

Louisiana 

MicniQBn  ...»»m..*.......»*.. .••• 

1 
2 
1 
2 
2 
1 
1 

■VIhIiIO^UUI    ■•■•••••••>«•■•■•■■•••■■••••••■•• 

Mississippi ».....». 

Missouri. — _ 

Nebraska 

PfVWt  IWCAIW^    •■■■•■•••••••■■•■•.••••••••■■• 

North  Carolina 

1 

1 
1 
2 
1 
1 

Oklahoma >... 

South  Camima 

1 

1 
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State  or  unit 


Soutti  Dakota 

Tennessee — 

Texas 

Utah 

Wisconsin ~ 

Wyoming 

Mid-AtJantic  Un» 

htoitheast  Unit 

Western  Unit  (Oregon-Nevada 

Region) 

Importer  Unit 


Number  of 
vacancies 


2 
1 
4 
1 
2 
1 
1 
1 

1 
2 


Since  there  are  no  anticipated 
vacancies  on  the  Board  for  the 
remaining  States'  positions,  or  for  the 
positions  of  the  Northwest  unit, 
nominations  will  not  be  solicited  from 
certified  organizations  or  associations  in 
those  States  or  units. 

Uncertified  eligible  producer 
oTganizati(His  in  all  States  that  are 
interested  in  being  certified  as  eligible 
to  nominate  cattle  producers  for 
appointment  to  the  listed  producer 
positions,  must  complete  and  submit  an 
official  "Application  for  Certification  of 
Organization  or  Association,"  which 
must  be  received  by  close  of  business 
F^ruaiy  28, 1997.  Uncertified  eligible 
importer  organizations  that  are 
intwested  in  being  certified  as  eligible 
to  nominate  importers  for  appointment 
to  the  listed  importer  positions  must  ~ 
apply  by  the  same  date.  Importers 
shoiUd  not  use  the  application  form  but 
should  provide  the  requested 
infcHination  by  letter  as  provided  for  in 
7  CFR  §  1260.540(b).  Applications  from 
States  or  units  without  vacant  positions 
on  the  Board  and  other  applications  not 
received  within  the  30-day  period  after 
publication  of  this  Notice  in  the  Federal 
Register  will  be  considered  for 
eligibility  to  nominate  producers  or 
importers  for  subsequent  vacancies  on 
the  Board. 

Only  those  organizations  or 
associations  which  meet  the  criteria  for 
certification  of  eligibility  promulgated  at 
7  CFR  §  1260.530  are  eligible  for 
certification.  Those  criteria  are: 

(a)  For  State  organizations  or 
associations: 

(1)  Total  paid  membership  must  be 
comprised  of  at  least  a  majority  of  cattle 
producers  or  represent  at  least  a 
majority  of  cattle  producers  in  a  State  or 
unit. 

(2)  Membership  must  represent  a 
substantial  number  of  producers  who 
produce  a  substantial  number  of  cattle 
in  such  State  or  imit. 

(3)  There  must  be  a  history  of  stability 
and  permanency. 

(4)  There  must  be  a  primary  or 
overriding  purpose  of  promoting  the 
economic  welfare  of  cattle  producers. 


(b)  For  organizations  or  associations 
representing  importers,  the 
determination  by  the  Secretary  as  to  the 
eligibility  of  importer  organizations  or 
associations  to  nominate  members  to  the 
Board  shall  be  based  on  applications 
containing  the  following  information: 

(1)  The  number  and  type  of  members 
represented  (i.e.,  beef  or  cattle 
importers,  etc.). 

(2)  Annual  import  voliune  in  pounds 
of  beef  and  beef  products  and/or  the 
number  of  head  of  cattle. 

(3)  The  stability  and  permanency  of 
the  iinporter  organization  or  association. 

(4)  Ine  nummr  of  years  in  existence. 

(5)  Tlie  names  of  the  countries  of 
origin  for  cattle,  beef,  or  beef  products 
imported. 

All  certified  organizations  and 
associations,  including  those  which 
were  previously  certified  in  the  States  or 
units  having  vacant  positirais  on  the 
Board,  will  be  notified  simultaneously 
in  writing  of  the  beginning  and  ending 
dates  of  the  established  nomination 
period  and  will  be  provided  with 
required  nomination  forms  and 
background  information  sheets. 

The  names  of  qiialified  nominees 
received  by  the  established  due  date 
will  be  submitted  to  the  Secretary  of 
Agricultiue  for  consideration  as 
appointees  to  the  Board. 

The  information  collection 
requirements  referenced  in  this  notice 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  the  provisions  of  44 
U.S.C.,  Chapter  35  and  have  been 
assigned  OMB  No.  0581-0093,  except 
Board  member  nominee  information 
sheets  are  assigned  OMB  No.  0505- 
0001. 

Anlfaoritjr.  7  U.S.C.  2901  et  seq. 

Dated:  January  23, 1997. 
Lon  Hatamiya, 
Administrator. 

(FR  Doc  97-2126  Filed  1-2S-97;  8:45  am] 
BNJJNQ  COOK  341»-0>-r 


Fbrest  Servfc* 

Environmental  Impact  Statement, 
Crystal  Creek  ThnlMr  Harvest  on  the 
Petersburg  Ranger  District,  Stiklne 
Area,  Tongass  National  Forest, 
Petersburg,  Alaslca 

AGENCY:  Forest  Service,  USDA. 
ACnON:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Stikine  Area  of  the  USDA 
Forest  Service  proposes  to  harvest 
approximately  16  million  board  feet  of 
timber  in  the  Crystal  Creek  project  area, 
which  is  near  Thomas  Bay  on  the 


Southeast  Alaska  mainland.  A  variety  of 
harvest  methods  and  silvicultural 
prescriptions  will  be  used.  This  project 
would  include  the  necessary  road 
construction  for  transport  of  timber.  The 
existing  log  transfer  site  would  be 
reconstructed  at  Thomas  Bay. 

The  purpose  and  need  for  this  project 
is  to  make  available  for  harvest 
approximately  16  million  board  feet  of 
timber.  This  will: 

1.  Implement  direction  in  the  Tongass 
Land  Management  Plan, 

2.  Contribute  to  providing  a  sustained 
volume  of  wood  to  meet  local  and 
national  demand,  and 

3.  Provide  local  and  regional 
employment  opportunitieftL 

There  may  also  be  opportunities  to 
maintain  or  enhance  forage  for  moose 
habitat  to  sustain  a  huntable  population 
in  the  area.  Activities  such  as 
commercial  and  pre-commercial 
thinning  of  second  growth  stands,  and 
geographically  distributing  timber 
harvest  over  time  and  habitat  will  be 
considered  toward  achieving  this  goal. 

A  variety  of  resources  and  values  will 
be  maintained  through  the  application 
of  ecosystem  management  principles  in 
the  design  of  the  project. 

A  range  of  alternatives  will  respond  to 
environmental  and  social  issues.  The 
no-action  alternative  will  not  harvest 
timber  in  the  area.  The  Thomas  Bay  log 
transfer  facility  will  be  reconstructed 
and  required  roads  will  be  constructed 
or  reconstructed  as  needed. 

The  decision  to  be  made  is: 

1.  Whether  or  not  timber  harvest  will 
occur  in  the  Crystal  Creek  project  area; 

2.  How  much  timber  will  be 
harvested; 

3.  Location  and  design  of  harvest 
units; 

4.  Location  and  design  of  road 
construction  and  reconstruction;  and 

5.  What  mitigation  measures  and 
monitoring  will  be  implemented. 
EFFECTIVE  DATE:  The  Draft 
Environmental  Impact  Statement  should 
be  available  for  public  review  by  June, 
1997.  The  final  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
by  November,  1997. 

FOR  FURTHER  MFOfMATION:  Questions.  -^ 
written  comments,  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Bruce  Sims,  Team  Leader,  Petersburg 
Ranger  District,  P.O.  Box  1328, 
Petersburg,  AK  99833.  phone  (907)  772- 
3871,  fax  (907)  772-5995. 
SUPPLOCWTARY  MFORMATKSN:  All 
appropriate  agencies  will  be  contacted 
and  all  required  permits  will  be 
received  before  the  proposed  action  is 
implemented.  The  following  permits  are 
anticipated  in  order  to  implement  the 
proposed  action: 
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•  U.S.  Ainiy  Corps  of  Engineers 
approval  under  Section  404  of  the  Clean 
Water  Act, 

•  State  of  Alaska,  Department  of 
Natural  Resources  tideland  permit  and 
lease  or  easement,  and 

•  Stateof  Alaska,  Department  of 
Environmental  Conservation 
authorization  under  Section  401  of  the 
Clean  Water  Act. 

Public  Comment 

Federal,  State,  and  local  agencies, 
potential  contractors,  and  other 
individuals  or  organizations  who  may 
be  interested  in,  or  affected  by,  the 
decision  are  invited  to  participate  in  the 
scoping  process.  This  process  will 
include: 

1.  Identification  of  potential  issues; 

2.  Identification  of  issues  to  be 
analyzed  in  depth; 

3.  Determination  of  potential 
cooperating  agencies  and  assignment  of 
responsibility;  and 

4.  Examination  of  various  alternatives. 
The  Forest  Supervisor  will  hold 

public  meetings  during  the  planning 
process.  Interested  people  are  invited  to 
comment.  The  comment  (leriod  on  the 
Draft  EIS  will  be  45  days  from  the  date 
the  Notice  of  Availability  appears  in  the 
Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  draft 
environmental  impact  statements  must 
structure  their  participation  in -the 
environmental  review  process.  First, 
reviewers  of  the  draft  environmental 
impact  statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
{Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  533  (1978)). 
Also,  enviroiunental  objections  that 
could  have  been  raised  at  the  Draft  EIS 
stage  may  be  waived  if  not  raised  until 
after  the  completion  of  the  final 
environmental  impact  statement  or 
dismissed  by  the  coiuts  {City  of  Ang/oon 
V.  Model.  803  F.2d  1016. 1022  (O*  Cir. 
1986]  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (ED. 
Wis.  19801).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  the 
time  when  we  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 


concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  environmental  impact  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environment  Policy  Act  in  40 
CFR  1503.3  while  addressing  these 
points. 

Tlie  responsible  official  for  the 
decision  is  Abigail  R.  Kimbell,  Forest 
Supervisor,  Stikine  Area,  Tongass 
National  Forest,  Alaska  Region, 
Petersburg.  Alaska. 

Dated:  January  13. 1997. 
Atngul  R.  Kimbell. 
Forest  Supervisor. 

(PR  Doc.  97-2120  Filed  1-28-97;  8:45  am| 
8HJJNQ  cow  M10-11-M 


Rural  Houaing  Service 

Refinancing  Community  FaciUtiea 
Loana 

AOaCY:  Rural  Housing  Service,  USDA. 
action:  Notice. 

summary:  This  Notice  describes  the 
Rural  Housing  Service  (RHS) 
Community  Facilities  (CF)  loan  program 
refinancing  policies,  informs 
commercial  lenders  of  the  availability  of 
a  list  of  eligible  CF  borrowers  who  have 
the  potential  to  refinance  outstanding 
debt,  and  invites  cooperative  and 
private  credit  sources  to  participate  in 
refinancing  loans.  This  action  ensures 
that  CF  loan  program  borrowers  are 
aware  of  lenders  that  are  willing  to 
provide  reasonable  rates  and  terms  for 
refinancing.  The  intended  efiiact  of  this 
action  is  to  increase  the  number  of 
cooperative  or  private  credit  sources 
which  are  actively  involved  with  RHS's 
refinancing  efforts. 

FOR  FURTHER  MFORMATKM  OONTACT: 
Chadwick  O.  Parker,  Loan  Specialist, 
Rural  Housing  Service,  USDA,  Room 
6314,  South  Agricuhure  Building,  1400 
Independence  Avenue  SW., 
Washington.  D.C  20250,  Telephone: 
(202)  720-1502. 

8UPPI.EMENTARY  MFORMATION: 

PfDgram  Affected 

This  action  affects  the  RHS  program 
listed  in  the  Catalog  of  Federal  Domestic 


Assistance  as  10.766  Community 
Facilities  Loans. 

Discussion  of  Notice 

The  RHS  CF  loan  program  provides 
credit  to  public  entities  such  as 
municipalities,  counties,  special- 
purpose  districts,  Indian  tribes,  and 
nonprofit  corporations.  Eligible  CF  loan 
purposes  are  to  construct,  enlarge, 
extend,  or  otherwise  improve 
community  facilities  providing  essential 
services,  llie  loan  program  is 
administered  in  a  manner  which 
ensures  that  it  does  not  compete  with 
credit  available  ftx>m  private  sources. 
Loan  agreements  require  financially 
capable  borrowers  to  refinance  debts 
owed  to  the  RHS  when  other  credit  is 
available  at  reasonable  rates  and  terms 
from  a  cooperative  or  private  credit 
source. 

The  RHS  would  like  to  further 
develop  its  public/private  partnerships 
while  enhancing  its  refinancing  efforts. 
As  part  of  these  efforts,  each  Rural 
Envelopment  State  Office,  which 
administers  the  CF  loan  program  in  the 
field,  will  maintain  a  current  listing  of 
borrowers  who  have  the  potential  to 
refinance.  The  RHS  will  also  maintain  a 
national  list  on  its  World  Wide  Web  site 
at  http;//www.rurdev.usda.gov/agency/ 
rhs/cf/cf.htm. 

The  RHS  will  develop  a  unified 
database  of  lenders  interested  in  this 
refinancing  initiative  as  part  of  their 
ongoing  effort  to  establish  a  stronger 
alliance  with  private  sector  lenders.  The 
RHS  requests  that  interested  lenders 
contact  the  State  Office  in  each  State 
where  they  have  active  lending 
operations. 

Dated:  January  21, 1997. 
Jan  Shadbum. 

Acting  Administrator,  Rural  Housing  Service. 
(PR  Doc  97-2197  Filed  1-28-97;  8:45  ami 
mmm  oooc  34io-xv-u 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Cenaua 

Pocteat  Wft  961213356-8358-011 

RiN0607-XX25 

Cenaua  Tract  Program  for  Cenaua 
2000— Propoaed  Criteria 

AQBICY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  proposed  program 

revisions  and  request  for  comments. 


t:  Census  tracts  are  relatively 
permanent  small-area  geographic 
divisi(ms  of  a  county  or  statistically 
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equivalent  entity '  defined  for  the 
tabulation  of  decennial  census  data  and 
selected  other  statistical  programs.  The 
primary  goal  of  the  census  tract  program 
is  to  provide  a  geographic  unit  that  has 
stable  boundaries  between  decennial 
censuses.  Other  goals  include  the 
identification  of  geographic  areas  that 
represent  meaningful  geographic 
divisions  of  a  county  biased  on  economic 
or  social  interaction,  significant 
topographic  differences  within  a  county, 
or  a  certain  degree  of  demographic 
homogeneity  at  the  time  of  original 
delineation.  The  Census  Bureau  uses 
census  tracts  to  tabulate  and 
disseminate  a  wide  variety  of  data.  For 
Census  2000,  census  tracts  will  be 
estabUshed  across  the  entire  area  of  the 
United  States.  Puerto  Rico,  and  the 
Island  Areas  (American  Samoa,  Guam, 
the  Northern  Mariana  Islands,  and  the 
Virgin  Islands  of  the  United  States). 

Census  tracts  first  appeared  in  the 
1910  census  when  local  officials  in  eight 
of  the  larger  cities  delineated  these 
areas.  In  die  1910, 1920,  and  1930 
censuses,  the  Census  Bureau  published 
census  tract  data  as  special  tabulations: 
in  1940,  the  Census  Biireau  began 
including  census  tract  data  in  its 
standard  publications.  The  number  of 
data  subjects  and  the  amount  of  data,  as 
well  as  the  number  of  counties 
containing  census  tracts,  increased  in 
every  census  through  1990.  For  the  1990 
census,  the  Census  Bureau  inaugurated 
complete  nationwide  coverage  and 
statistics  for  census  tracts  or  statistically 
equivalent  entities  known  as  block 
numbering  areas  (BNAs.)  For  Census 
2000,  the  Census  Bureau  will  combine 
the  similar  programs  into  a  single 
census  tract  program. 

To  determme  the  boundaries  and 
identification  numbers  of  census  tracts, 
the  Census  Bureau  offers  a  program  to 
local  participants,  such  as  locally 
identified  agencies  and  American 
Indian  tribal  officials,  whereby  they  can 
review  and  update  the  boundaries  of  the 
census  tracts  and  BNAs  delineated  for 
the  1990  census  and  suggest  revisicms 
according  to  the  criteria  developed  and 
promulgated  by  the  Census  Bureau.  The 
Census  Bureau  will  then  review  the 
resulting  Census  2000  census  tract  plans 
for  conformance  to  these  criteria. 

As  the  first  step  in  this  process,  the 
Census  Bureau  requests  comments  on 


'  Includes  parishes  in  Louisiana:  boroughs  and 
census  areas  in  Alaska;  independent  cities  in 
Maryland,  Missouri,  Nevada,  and  Virginia;  that 
portion  of  Yellowstone  National  Park  in  Montana: 
districts  in  American  Samoa  and  the  Virgin  Islands 
of  the  United  States;  municipalities  in  the  Northern 
Mariana  Islands:  municipios  in  Puerto  Rico;  and  the 
entire  area  constituting  the  District  of  Columbia; 
and  Guam.  This  notice  will  refer  to  alt  these  entities 
collectively  as  "counties." 


its  proposed  criteria  for  the  delineation 
of  census  tracts  in  conjunction  with 
Census  2000.  These  criteria  will  apply 
to  the  50  states,  the  District  of  Columbia, 
American  Indian  and  Alaska  Native 
areas,  Puerto  Rico,  and  the  Island  Areas. 
The  Census  Bureau  may  modify  and,  if 
necessary,  reject  proposals  for  census 
tracts  that  do  not  meet  the  criteria 
established  following  this  notice. 

Besides  the  proposed  criteria,  this 
notice  includes  a  description  of  the 
changes  from  the  criteria  used  for  the 
1990  census  and  a  list  of  definitions  of 
key  terms  used  in  the  criteria. 
DATE:  Any  suggestions  or 
recommendations  concerning  the 
proposed  criteria  should  be  submitted 
in  writing  by  February  28, 1997. 
ADDRESS:  Director,  Bureau  of  the 
Census,  Washington,  DC  20233-0001. 
FOR  FURTHER  MFORMATION  CONTACT:  Dr. 
Joel  Morrison,  Chief,  Geography 
Division,  Bureau  of  the  Census, 
Washington,  DC  20233-7400,  telephone 
(301)  457-1132,  or  e-mail  to 
"joel.morrison@census.gov." 
SUPPLEMENTARY  MFORMATKM:  The 
census  tract  delineation  criteria  have 
evolved  over  the  past  nine  decades  in 
response  to  decennial  census  practices 
and  the  preferences  of  local  participants 
and  data  users.  After  each  decennial 
census,  the  Census  Bureau,  in 
consultation  with  past  participants  and 
data  users,  reviews  and  revises  these 
criteria.  Then,  before  the  next  decennial 
census,  the  Census  Bureau  offers  state, 
tribal,  and  local  officials  an  opportunity 
to  correct,  update,  and  otherwise 
improve  the  imiverse  of  census  tracts. 

bi  July  and  Augiist  1995,  the  Census 
Bureau  issued  invitations  to  local 
groups  and  agencies  to  participate  in  the 
deUneation  of  statistical  geographic 
areas  for  Census  2000.  These  groups  and 
agencies  included  regional  planning 
agencies,  councils  of  governments, 
county  planning  agencies,  officials  of 
Federally  recognized  American  Indian 
tribes,  and  officials  of  the  12  ncmprofit 
Alaska  Native  Regional  Corporations. 

In  1997,  the  Census  Bureau  will 
provide  materials  and  detailed 
guidelines  to  program  participants  for 
the  review  and  delineation  of  census 
tracts  for  Census  2000. 

A.  Criteria  for  Delineatiag  Census 
Tracts  for  Census  2000 

The  Census  Bureau  proposes  the 
following  criteria  for  use  in  deUneating 
Census  2000  census  tracts. 

1.  General  Characteristics 

•  A  census  tract  must  meet  the 
population  and  boundary  feature 
criteria  and  comprise  a  reasonably 


compact,  continuous  land  area 
internally  accessible  to  all  points  by 
road;  the  only  exceptions  are: 

(a)  where  the  tract  is  defined  to 
include  a  specific  legal  or  land-use  area 
that  itself  is  discontinuous,  in  which 
case  discontinuity  is  allowed. 

(b)  where  a  discontinuous  area  or 
inaccessible  area  would  not  meet 
population  size  requirements  for  a 
separate  census  tract,  in  which  case  the 
discontinuous  or  inaccessible  area  must 
be  combined  within  an  adjacent  or 
proximate  census  tract. 

(c)  where  the  topography  or 
geographic  patterns  of  settlement  are  not 
compact,  but  are  irregularly  shaped,  in 
which  case  a  census  tract  shape  can 
depart  from  the  compactness 
requirement. 

•  A  county  boundary  always  must  be 
a  census  tract  boundary.  This  criterion 
takes  precedence  over  all  other  criteria 
or  requirements  except  for  the 
population  threshold  criteria  for  census 
tracts  on  American  Indian  reservations 
(AIRs)  in  multiple  counties. 

•  Census  tracts  must  cover  the  entire 
land  and  inland  water  area  of  each 
county.  In  coastal  waters,  territorial 
seas,  and  the  Great  Lakes,  the  Census 
Bureau  recommends  creating  in  each 
county  a  single  census  tract  covering 
such  water  bodies  to  provide  for 
complete  census  tract  coverage. 

2.  Identification 

•  A  census  tract  has  a  basic  census 
tract  number  composed  of  no  more  than 
four  digits  and  may  have  a  two-digit 
decimal  suffix. 

•  Census  tract  numbers  must  be 
unique  within  each  county. 

•  The  range  of  acceptable  basic 
census  tract  numbers  for  Census  2000  is 
1  to  9989;  census  tracts  delineated 
specifically  to  complete  coverage  in 
territorial  seas  and  the  Great  Lakes  %vill 
use  the  number  0000  in  each  coimty. 

•  Census  tracts  delineated  within  or 
to  encompass  an  AIR  that  crosses 
coimty  or  state  and  county  boundaries, 
where  the  intent  is  for  the  census  tract 
to  ignore  the  county  or  state  boundary 
for  tabulation  in  an  American  Indian 
geographic  hierarchy,  will  use  numbers 
9400  to  9499. 

e  The  range  of  acceptable  census  tract 
suffixes  is  .01  to  .98.  The  Census  Bureau 
reserves  the  .99  suffix  to  identify 
civilian  and  military  ships  as  "crews-of- 
vessels"  census  tracts. 

3.  Boundary  Features 

Hie  Census  Bureau  recommends  that   - 
most  census  tract  boundaries  follow 
visible  and  identifiable  features.  This 
makes  the  location  of  census  tract 
boundaries  less  ambiguous.  The  Census 
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Bureau  also  permits  the  use  of  legal 
boundaries  in  some  states  and  situations 
to  allow  for  census  tract-to- 
governmental  unit  relationships  where 
the  governmental  boundaries  tend  to 
remain  unchanged  between  censuses. 
The  following  features  are  acceptable  as 
census  tract  boundaries  for  Census 
2000: 

•  All  state  and  county  boundaries 
(always  required). 

•  visible,  perennial  natural  and  ' 
cultural  featiues,  such  as  roads,  rivers, 
canals,  railroads,  above-ground  high- 
tension  power  lines,  and  so  forth. 

•  All  minor  civil  division  (MCD) 
boundaries  (generally  towns  or 
townships)  in  Connecticut,  Indiana, 
Maine,  Massachusetts,  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  and  Vermont. 

•  Those  MCD  boundaries  not 
coincident  with  the  boundaries  of 
incorporated  places  that  themselves  are 
MCDs  (being  either  coextensive  with  an 
MCD  or  independent  of  MCDs)  in 
Illinois  (townships  only,  not  election 
precincts),  Iowa,  Kansas,  Michigan, 
Minnesota,  Missouri  (governmental 
townships  only),  Nebraska  (townships 
only,  not  election  precincts).  North 
Dakota.  Ohio.  South  Dakota,  and 
Wisconsin. 

•  Barrio,  barrio-pueblo,  and  subbarrio 
boundaries  in  Puerto  Rico,  census 
subdistrict  boundaries  in  the  Virgin 
Islands  of  the  United  States,  MCD- 


county  and  island  boundaries  in 
American  Samoa,  and  municipal  district 
boundaries  in  the  Northern  Mariana 
Islands. 

•  All  incorporated  place  boundaries 
in  Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  and 
Vermont. 

•  Conioint  incorporated  place 
boundaries  in  other  states;  that  is,  the 
boundary  separating  two  different 
incorporated  places. 

•  AIR  boimdaries. 

•  American  Indian  trust  land.  Alaska 
Native  village  statistical  area,  and 
Alaska  Native  Regional  Corporation 
boundaries,  at  the  discreticHi  of  the 
Census  Bureau,  insofar  as  such 
boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of 
Census  2000  activities. 

When  the  features  listed  above  are  not 
available  for  selection,  the  Census 
Bureau  may,  at  its  discretion,  approve 
other  nonstandard  visible  features,  such 
as  ridge  lines,  pipelines,  intermittent 
streams,  fence  lines,  and  so  forth.  The 
Census  Bureau  also  may  accept,  on  a 
case-by-case  basis,  the  boundaries  of 
selected  nonstandard  and  potentially 
nonvisible  features  such  as  the 
boundaries  of  National  Paries  and 
National  Forests,  cemeteries,  or  other 
special  land-use  properties,  the  straight- 
line  extensions  of  visible  features,  and 
other  lines  of  sight. 


4.  Population  Thresholds 

The  Census  Bureau  proposes  the 
following  population  criteria  for  census 
tracts  (see  Table  1): 

•  In  the  United  States,  Puerto  Rico, 
and  the  Virgin  Islands  of  the  United 
States:  1,500  to  8,000  inhabitants,  with 
an  optimum  of  4,000  inhabitants. 

•  In  American  Samoa,  Guam,  and  the 
Northern  Mariana  Islands:  1,500  to 
8,000  inhabitants,  with  an  optimum  of 
2,500  inhabitants. 

•  On  American  Indian  reservations: 
1,000  to  8,000  inhabitants,  with  an 
optimum  of  2,500  inhabitants.  (The 
population  criteria  for  AIRs  apply  to  the 
entire  reservation,  including  AIRs  in 
multiple  counties  or  states). 

•  In  all  coimties,  for  census  tracts 
delineated  to  enclose  an  institution,  a 
miUtary  installation,  or  other  "special 
place"  population:  at  least  1,000 
inhabitants,  with  no  optimum  average 
or  maximum  (no  change  from  1990).  (A 
special  place  includes  facilities  with 
resident  population,  such  as 
correctional  institutions,  military 
installations,  college  campuses, 
workers'  dormitories,  hospitals,  nursing 
homes,  and  group  homes.  A  special 
place  includes  the  entire  facility 
including  nonresidential  areas  and  staff 
housing  units,  as  well  as  all  group 
quarters  population.) 


Table  1  .—Population  Thresholds  for  Census  2000  Census  Tracts 

Area  description 

Population  thresholds 

Optimum 

Minimum 

Maximum 

United  States.  Puerto  Rico,  Virgin  Islands  o«  ttie  U.  S.  ...    _» 

4,000 
2.500 
2,500 
none 

1,500 
1,500 
1.000 
1,000 

8000 

American  Samoa.  Guam,  Nortttem  Mariana  Islands .„.    „  

8000 

American  Indian  reservation  _ _ _ 

Speciai  place  census  tract .» 

8,000 

5.  Comparability  and  Implementation 

As  in  previous  censuses,  the  Census 
Bureau  generally  will  not  accept  newly 
proposed  census  tracts  that  do  not  meet 
the  required  minimum  population. 
However,  with  appropriate  justification, 
the  Census  Bureau  may  grant  exceptions 
on  a  case-by-case  basis.  For  example,  to 
facilitate  census  tract  comparability  over 
time,  any  1990  census  tract  or  BNA 
(except  a  "sliver"  census  tract/BNA — 
see  6.  Sliver  Census  Tracts)  that  is 
virtually  unchanged  (that  is,  having  less 
than  five  percent  of  the  1990  population 
affected  by  a  boundary  revision)  may  be 
recognized  as  a  Census  2000  census 
tract  even  if  its  population  falls  below 
the  minimum  required  population  or 
above  the  maximum  allowable 


population.  The  Census  Bureau, 
however,  recommends  combining  low 
population  census  tracts  and  splitting 
lai^  population  census  tracts  to  meet 
the  goal  of  providing  meaningful  small- 
area  data. 

6.  Sliver  Census  Tracts 

The  Census  Bureau  will  not  retain,  or 
continue  to  recognize  for  Census  2000, 
any  1990  "sliver"  census  tracts  or 
BNAs.  After  the  Census  Bureau  inserted 
the  1990  census  tracts  into  the  TIGER 
data  base,  sliver  census  tracts  resulted 
from: 

•  County  boundary  changes  or 
corrections. 

•  Special  land-use  boundary  changes 
or  corrections  (military  reservations. 
National  Parks,  and  so  forth). 


•  Local  requests  to  correct  errors  in  the 
insertion  of  1990  areas  into  the  TIGER 
data  base. 

Sliver  census  tracts  usually  cover  a 
very  small  area,  and  in  most  cases 
involve  little  or  no  population  or 
housing.  The  Census  Bureau -has 
adopted  new  rules  for  establishing 
tabulation  geographic  areas  in  Census 
2000  by  separating  the  collection  areas 
from  the  tabulation  areas.  This  change 
will  eliminate  the  need  for  such  sliver 
census  tracts  in  Census  2000. 

In  1990,  the  Census  Bureau 
established  rules  to  assign  special 
numerical  suffixes  to  identify  sliver 
census  tracts,  generally  beginning  with 
.98  and  continuing  in  descending  order. 
The  Census  Bureau  applied  the  suffix  to 
both  the  original  census  tract  that  lost 
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territory  and  the  newly  created  sliver 
census  tract.  For  Census  2000,  we 
recommend  that  local  participants 
dispense  with  the  sliver  suffix  for 
legitimate  census  tracts,  but  will  not 
require  a  change  if  specifically 
requested  by  the  local  participant  for 
comparability  purposes. 

B.  Changes  to  the  Criteria  for  Census 
2000 

Most  provisions  of  the  census  tract 
criteria  remain  unchanged  from  those 
used  in  conjimction  with  the  1990 
census,  with  the  few  exceptions 
summarized  below: 

1.  The  Census  Bureau  is  combining 
the  census  tract  and  BNA  programs  to 
create  a  single  census  tract  program.  The 
major  differences  between  the  1990 
census  tracts  and  BNAs  were:  (1) 
representatives  of  the  states  or  Census 
Biueau  staff  were  responsible  for  the 
delineation  of  BNAs  rather  than  local 
census  statistical  areas  committees,  and 
(2)  census  tracts  were  delineated  mainly 
according  to  population  criteria,  while 
BNAs  were  delineated  to  meet  data 
collection  criteria  based  on  the  number 
of  housing  units  rather  than  population. 
For  Census  2000,  the  Census  Bureau 
will  contact  local  officials  for  the 
delineation  of  census  tracts,  and  there 
will  not  be  a  housing  imit  criterion,  thus 
bringing  both  areas  under  a  single 
standard. 

2.  The  Census  Bureau  is  increasing 
the  number  of  governmental  units  that 
have  boundaries  acceptable  to  use  as 
census  tract  boundaries.  The  added 
areas  are:  all  MCDs  in  Indiana  and 
selected  MCDs  in  Illinois,  Iowa,  Kansas, 
Michigan,  Minnesota,  Missouri, 
Nebraska,  North  Dakota,  South  Dakota, 
and  Wisconsin;  the  MCD-county  and 
island  areas  of  American  Samoa:  and 
villages  in  New  York. 

3.  The  Census  Biueau  now  allows 
officials  of  Federally  recognized  AIRs 
meeting  the  1,000  minimum  population 
threshold  to  delineate  census  tracts 
without  regard  to  state  or  county 
boundaries.  Although  the  Census 
Bureau  will  tabulate  data  for  each  state- 
county-census  tract  part,  it  also  plans  to 
provide  summed  data  for  all 
components  of  each  census  tract  bearing 
the  same  numeric  identifier  within  a 
Federally  recognized  AIR. 

4.  The  Census  Bureau  will  use  census 
tracts  only  as  tabulation  areas,  thus 
allowing  late  corrections  to  census  tract 
boundaries  as  a  result  of  legal  county 
boundary  changes  or  to  correct  errors 
without  having  to  create  unique  sliver 
census  tracts  for  such  areas. 


Definitions  of  Key  Tons 

Alaska  Native  Regional  Corporation 
(ANRC)—A  corporate  entity  estabUshed 
under  the  Alaska  Native  Claims 
Settlement  Act  of  1972,  Public  Law  92- 
203,  as  amended  by  Public  Law  92-204, 
to  conduct  both  the  business  and 
nonprofit  affairs  of  Alaska  Natives. 
Twelve  ANRCs  cover  the  entire  State  of 
Alaska  except  for  the  Annette  Islands 
Reserve. 

Alaska  Native  Village  statistical  area 
(ANVSA)—A  statistical  entity 
containing  the  densely  settled  extent  of 
an  Alaska  Native  village  that  constitutes 
an  association,  band,  clan,  community, 
group,  tribe,  or  village  recognized 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  of  1972,  Public  Law  92- 
203,  as  amended  by  Public  Law  92-204. 

American  Indian  reservation  (AIR} — 
A  Federally  recognized  American 
Indian  entity  with  boundaries 
established  by  treaty,  statute,  and/or 
executive  or  court  order  and  over  which 
American  Indians  have  governmental 
jurisdiction.  Along  with  reservation, 
designations  such  as  colonies, 
communities,  pueblos,  rancherias,  and 
reserves  apply  to  AIRs. 

Block  numbering  area  (BNA)— A 
small-area,  statistical  geographic 
division  of  a  county  or  statistically 
equivalent  area  delineated  in  1990 
instead  of  and  generally  geographically 
equivalent  to  census  tracts.  For  Census 
2000,  the  Census  Biueau  is  merging  the 
BNA  program  into  the  census  tract 
program. 

Coastal  ivoter— Water  bodies  between 
territorial  seas  and  inland  water,  the 
encompassing  headlands  being  more 
than  one  mile  apart  and  less  than  24 
miles  apart. 

Conjoint — A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  entities. 

Continuous — ^A  description  of  areas 
sharing  common  boundaries,  such  that 
the  areas,  when  combined,  form  a  single 
piece  of  territory.  Discontinuous  areas 
form  disjoint  pieces. 

Crews-of-vessels  census  tract — ^A 
census  tract  created  at  the  time  of 
enumeration  for  allocating  the 
shipboard  population  of  merchant  and 
military  ships  and  identified  with  a 
special  numeric  suffix  equal  to  .99. 

Great  Lakes'  waters— Water  area 
beyond  one  mile  wide  headland 
embayments  located  in  any  of  the  five 
Great  Lakes:  Erie,  Huron,  Michigan, 
Ontario,  or  Superior. 

Incorporated  place — A  type  of 
governmental  unit,  sanctioned  by  state 
law  as  a  city,  town  (except  in  New 
England,  New  York,  and  Wisconsin), 
village,  or  borough  (except  in  Alaska 


and  New  York),  having  legally 
prescribed  limits,  powers,  and 
functions. 

Inland  woter— Water  bodies  entirely 
surrounded  by  land  or  at  the  point 
where  their  opening  to  coastal  waters, 
territorial  seas,  or  the  Great  Lakes  is  less 
than  one  mile  across. 

Minor  civil  division  (MCD)— The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states.  Puerto 
Rico  and  the  Island  Areas  havingHegal 
boundaries,  names,  and  descriptions. 
MCDs  represent  many  different  types  of 
legal  entities  with  a  wide  variety  of 
characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — ^A  map  feature 
that  is  not  visible  on  the  ground  such  as 
a  city  or  county  boundary  through 
space,  a  property  line,  a  short  line-of- 
sight  extension  of  a  road,  or  a  point-to- 
point  line  of  sight. 

Special  place — A  specific  location 
requiring  special  enumeration  because 
the  location  includes  people  not  in 
households  or  the  area  includes  special 
land  use.  Special  places  include 
bcilities  with  resident  populations, 
such  as  correctional  institutions, 
miUtary  installations,  college  campuses, 
woikers'  dormitories,  hospitals,  nursing 
homes,  group  homes,  and  land-use  areas 
such  as  National  Parks.  A  special  place 
includes  the  entire  facility,  including 
nonresidential  areas  and  staff  housing 
units,  as  well  as  all  group  quarters 
population. 

Territorial  seas — Water  bodies  not 
included  under  the  rules  for  inland 
water,  coastal  water,  or  Great  Lakes' 
waters,  see  above. 

Visible  feature— A  map  feature  that 
one  can  see  on  the  ground  such  as  a 
road,  railroad  track,  above-ground 
transmission  line,  stream,  shoreline, 
fence,  sharply  defined  mountain  ridge, 
or  cliff.  A  nonstandard  visible  feature  is 
a  feature  that  may  not  be  clearly  defined 
on  the  ground  (such  as  a  ridge),  may  be 
seasonal  (such  as  an  intermittent 
stream),  or  may  be  relatively 
impermanent  (such  as  a  fence).  The 
Census  Bureau  generally  requests 
verification  that  nonstandard  features 
pose  no  problem  in  their  location  during 
field  work. 

Dated:  December  18, 1996. 
Martha  Famsworth  Rk±e, 
Director,  Bureau  of  the  Census. 
(FR  Doc  97-2185  Filed  1-28-97;  8:45  ami 
MJJNQ  OOOe  M10-07-P 
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International  Trade  Administration 

{A-649-8ia] 

Canned  Pineapple  Fruit  From  Thailand: 
Extension  of  Time  Limit  of 
Antidumping  Duty  Administrative 
Review 

AOENCV:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
flUMMAHY;  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
administrative  review  of  the 
antidumping  duty  order  on  canned 
pineapple  firuit  (CPF)  firom  Thailand, 
covering  the  period  January  11, 1995, 
through  June  30. 1996.  since  it  is  not 
practicable  to  complete  the  review 
within  the  time  limits  mandated  by  the 
Tariff  Act  of  1930  (the  Act),  as  amended, 
19  U.S.C.  1675(a)(3)(A). 

EFFSmvE  DATE:  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick,  Office  of  AD/CVD 
Enforcement  n.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
482-0186. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effiactive  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act. 

SUPPLaBfTARY  MFORMATION: 

Background 

On  August  15, 1996.  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  CPF  from 
Thailand,  covering  the  period  January 
11, 1995,  through  June  30, 1996  (61  FR 
42417).  Based  on  the  August  15, 1996, 
initiation  notice,  we  intended  to  issue 
the  preliminary  results  of  this  review  no 
later  than  April  2, 1997,  and  the  final 
results  no  later  than  July  31. 1997. 

Postponement  of  Preliminary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  tlie  Department  to  make  a 
preliminary  determination  within  245 
days  after  the  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days. 


We  determine  that  it  is  not  practicable 
to  issue  the  preliminary  results  vyithin 
245  days  because  there  are  novel  legal 
issues  to  address  in  this  first  review  of 
this  antidumping  duty  order  under  the 
new  law.  In  addition,  on  December  31, 
1996,  the  Department  issued 
supplemental  questionnaires  to  the 
three  respondents  with  respect  to  third- 
country  market  selection.  In  order  to 
allow  the  Department  an  opportimlty  to 
analyze  the  responses  and  select  the 
appropriate  comparison  market  for  each 
respondent,  we  find  that  additional  time 
is  needed  to  make  our  preliminary 
determination. 

Accordingly,  the  deadline  for  issuing 
the  preliminary  results  of  this  review  is 
now  no  later  than  July  31, 1997.  The 
deadline  for  issuing  the  final  results  of 
this  review  will  be  120  days  from  the 
publication  of  the  preliminary  results. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  14. 1997. 
Baibara  R.  StaAini, 
Deputy  Assistant  Secnttay,  Impmt 
Administration. 
(FR  Doc  97-2212  Filed  l-2fr-97;  8:45  am] 


[A-670-60q 

Porcelain-on-Steel  Cooking  Ware  From 
ttie  People's  Republic  of  China; 
Preliminary  Reeults  of  Antidunniping 
Duty  Administrathm  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by  a 
U.S.  importer  of  the  subject 
merchandise  to  the  United  States  and  by 
petitioner,  the  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  (POS)  coolcing  ware  from  the 
People's  Republic  of  China  (PRC).  The 
review  covers  two  manufacturers/ 
exporters  of  subject  merchandise  to  the 
United  States  and  the  period  December 
1, 1993  through  November  30, 1994.  We 
have  preliminarily  determined  that  sales 
have  t)een  made  at  less  than  fair  value. 
The  Department  has  calculated  these 
margins  based  on  the  best  information 
available. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 


entries.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  29, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Komfeld  or  Kelly  Parkhill,  Office  of 
CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2, 1986.  the  Department 
published,  in  the  Federal  Register,  the 
antidumping  duty  order  on  POS 
Cooking  Ware  &t)m  the  PRC  (51  FR 
43414).  On  December  6, 1994,  the 
Department  published,  in  the  Federal 
Register,  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  duty  order  (59  FR  62710). 
On  December  21, 1994,  in  accordance 
19  C.F.R.  353.22(a)(1),  a  U.S.  importer, 
CCS  International,  Inc.  (COS),  requested 
that  we  conduct  an  administrative 
review  of  Clover  Enamelware 
Enterprise,  Ltd.  (Clover),  a  PRC 
manufacturer/exporter  of  the  subject 
merchandise,  and  its  third-country 
reseller  in  Hong  Kong.  Lucky 
Enamelware  Factory  Ltd.  (Lucky).  On 
December  29, 1994,  in  accordance  with 
19  CFR  353.22(a),  petitioner.  General 
Housewares  Corp.  (GHC),  requested  that 
we  conduct  an  administrative  review  of 
China  National  Light  Import  and  Export 
Corporation  (China  Light),  Shanghai 
Branch,  through  Amerport  (H.K.),  Ltd. 
We  published  the  initiation  of  this 
antidumping  duty  administrative  review 
covering  the  period  December  1, 1993 
through  November  30, 1994,  on  January 
13. 1995  (60  FR  3192).  The  Depculment 
is  conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Applicable  Statute  and  Regolatioiis 

Unless  otherwise  stated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 

Collapsing 

The  Department  collapses  related 
firms  [i.e.,  treats  them  as  a  single  entity 
for  review  purposes  and  assigns  them  a 
single  dumping  margin)  where  the  type 
and  degree  of  relationship  is  so 
significant  that  we  find  there  is  a  strong 
possibility  of  price  manipulation.  See 
Sulfanilic  Acid  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Administrative  Review  (61 
FR  53711,  53712;  October  15, 1996).  See 
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also  Nihon  Cement  Co.  Lid.  v.  United 

States,  17  err  400  (crr  1993). 

Clover  is  two-thirds  owned  by  Lucky 
and  therefore  Lucky  holds  controlling 
interest  in  Clover.  Due  to  Lucky's 
ownership  interest  in  Clover,  and  the 
fact  that  the  same  individual  is  the 
general  manager  at  both  companies,  we 
consider  Clover  and  Lucky  (hereafter 
Clover/Lucky)  to  be  related  pursuant  to 
section  771(13)  of  the  Act.  As  such,  and 
consistent  with  prior  reviews  of  this 
order,  we  have  calculated  only  one  rate 
for  both  of  these  companies.  For  a 
further  discussion  of  this  issue,  see 
Memorandum  fmm  Case  Analyst  to  the 
File  Regarding  Status  as  Related  Parties 
dated  January  17, 1997,  which  is  a 
public  document  on  file  in  the  Central 
Records  Unit  (room  B-009  of  the 
Department  of  Commerce). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  glazed  with 
vitreous  glasses.  The  merchandise  is 
currently  classifiable  under  the  HTS 
item  7323.94.00.  HTS  item  numbers  ar» 
provided  for  convenience  and  Custom 
purposes.  The  written  description 
remains  dispositive. 

Market-Oriented  Industry 

Clover/Lucky  submitted,  with  its  June 
20, 1995  questionnaire  response,  a 
request  that  we  treat  the  POS  cooking 
ware  industry  as  a  market-oriented 
industry  (MOI)  and  therefore  use  PRC 
prices  for  material  and  non-material 
inputs  for  valuing  the  inputs  used  to 
produce  POS  cooking  ware.  Clover/ 
Lucky  claims  that  it  is  subject  to  market 
discipline  and  pays  market  rates  for 
production  process  inputs.  Further,  it 
claims  that  it  operates  as  a  fully 
independent  entity,  responsible  to 
private  owners  rather  than  central 
planners.  The  Department  has 
previously  interpreted  section 
773(c)(1)(B)  of  the  Act  to  mean  that 
FMV  can  be  based  on  a  non-market 
economy  (NME)  exporter's  prices  or 
costs,  despite  the  fact  that  the  country 
may  otherwise  be  considered  an  NME, 
if  sufficient  market  forces  are  at  work. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sulfur  Dyes,  Including 
Sulfur  Vat  Dyes.  Fmm  the  People's 
Republic  of  China  (58  FR  7537,  7538; 
February  8, 1993). 

The  following  three  conditions  must 
be  met  for  an  MOI  to  exist:  (1)  For  the 
merchandise  under  review,  there  must 
be  virtually  no  government  involvement 
in  setting  prices  or  amounts  to  be 


produced:  (2)  the  industry  producing 
the  merchandise  under  review  should 
be  characterized  by  private  or  collective 
ownership;  and  (3)  market-determined 
prices  must  be  paid  for  all  significant 
inputs,  whether  material  or  non- 
material  (e.g.,  labor  and  overhead),  and 
for  all  but  an  insignificant  portion  of  all 
the  inputs  accounting  for  the  total  value 
of  the  merchandise  under  review.  {See 
Amendment  to  Final  Determination  of 
Sales  at  Less  than  Fair  Value  and 
Amendment  to  Antidumping  IJuty 
Order:  Chrome-Plated  Lug  Nuts  from  the 
People's  Republic  of  China  (57  FR 
15054,  April  24.  1992)  [Lug  Nuts).) 

The  production  of  POS  coo^ung  ware 
requires  a  number  of  significant  inputs 
including  chemicals,  electricity  and 
labor.  In  the  past,  the  Department  has 
considered  the  prices  of  these  inputs  to 
be  subject  to  pricing  controls  by  the  PRC 
government.  See  Lug  Nuts.  Clover/ 
Lucky  has  not  provided  any  information 
on  the  record  of  this  review  that  would 
cause  the  Department  to  reconsider  its 
determination  with  respect  to  these 
inputs.  Because  Clover/Lucky  has  not 
demonstrated  that  market-determined 
.  prices  are  paid  for  all  significant  inputs, 
we  do  not  need  to  consider  wheth«'  (1) 
there  is  state-required  production  of  the 
subject  merchandise  and  (2)  there  is 
substantial  state  ownership  in  the  POS 
cooking  ware  industry.  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulfanilic  Acid  from  the 
People's  Republic  of  China  (57  FR 
29705,  29706:  July  6.  1992).  We 
therefore  find  preliminarily  in  this 
review  that  the  POS  cooking  ware 
industry  does  not  constitute  an  MOI. 
Accordingly,  we  have  calculated  FMV 
in  accordance  writh  section  773(c)  of  the 
Act.  For  a  more  detailed  discussion  of 
the  Department's  preliminary 
determination  that  the  POS  cooking 
ware  industry  does  not  constitute  an  • 
MOI,  see  Decision  Memorandum  to 
Barbara  E.  Tillman.  Director  of  the 
Office  of  CVD/AD  Enforcement  VI. 
dated  January  17. 1997.  "Market- 
Oriented  Industry  Request  in  the  1993- 
1994  Administrative  Review  of  POS 
Cooking  Ware  from  the  People's 
Republic  of  China."  which  is  a  public 
dociunent  on  file  in  the  Central  Records 
Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Verification 

We  conducted  verification  of  the 
information  provided  by  Qover/Lucky. 
We  used  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturer's  facilities,  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 


relevant  information.  Our  verification 
results  are  outlined  in  the  public 
versions  of  the  verification  reports  of 
Clover  and  Lucky  dated  January  13. 
1997,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Separate  Rates 

AMEREX,  the  parent  company  of 
AMERPORT.  China  Light's  related  Hong 
Kong  sales  agent,  informed  the 
Department  in  writing  that  AMERPORT 
was  in  the  process  of  corporate 
liquidation  and  that  the  company  had 
no  further  interest  in  this  matter.  Hence, 
it  did  not  submit  a  response  to  the 
Department's  questionnaire,  including 
the  section  regarding  separate  rates  and, 
therefore,  we  have  not  given  China  Light 
a  separate  rate. 

Lucky  is  located  outside  the  PRC  and 
there  is  no  PRC  ownership  of  the 
company.  Therefore,  we  determine  that 
no  separate  rates  analysis  is  required  for 
this  third-country  reseller  because  it  is 
beyond  the  jurisdiction  of  the  PRC 
government.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value; 
Disposable  Pocket  Lighters  from  the 
People's  Republic  of  China  (60  FR 
22359,  22361:  May  5, 1995).  Clover  is 
partially  owned  by  a  PRC  government 
company  and  therefore  a  separate  rates 
analysis  is  necessary  to  determine 
whether  this  exporter  is  independent 
from  government  control. 

To  establish  whether  a  company  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  fmm  the  People's 
Republic  of  China  (56  FR  20588;  May  6, 
1991)  {Sparklers),  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  fmm  the 
People's  Republic  of  China  (59  FR 
22585;  May  2, 1994)  [Silicon  Carbide). 
Under  this  policy,  exporters  in  non- 
market-economy  (NME)  countries  are 
entitled  to  separate,  company-specific 
margins  when  they  can  demonstrate  an 
absence  of  government  control,  both  in 
law  {dejure)  and  in  fact  {de  facto),  with 
respect  to  exports. 

1.  Absence  ofDe  Jure  Contml 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measures  by  the  government 
decentralizing  control  of  companies. 
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Clover's  submissions  pertaining  to 
legislative  enactments  and  the  terms  of 
its  Enterprise  Legal  Person  Operation 
License  demonstrate  the  absence  of  de 
jure  control.  (See  Memorandum  from 
Kelly  Parkhill  to  Barbara  E.  Tillman, 
dated  January  17, 1997.  "Assigninent  of 
Separate  Rate  for  Clover/Lucky  in  the 
1993-1994  and  1994-1995 
Administrative  Reviews  of  POS  Cooking 
Ware  from  the  People's  Republic  of 
China"  (Separate  Rate  Memorandum), 
which  is  a  public  document  on  file  in 
Central  Records  Unit  (room  B-009  of  the 
Department  of  Commerce). 

2.  Absence  ofDe  Facto  Control 

De  facto  absence  of  government 
control  with  respect  to  exports  is  based 
on  four  criteria:  (1)  whether  the  export 
prices  are  set  by  or  subject  to  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  and  financing  of 
losses:  (3)  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign 
contracts.  See  Silicon  Carbide  at  22587. 

With  respect  to  de  facto  absence  of 
government  control,  the  information 
submitted  by  Clover  in  the 
questionnaire  response  indicates  the 
follo«ving:  (1)  no  government  entity 
exercises  control  over  its  export  prices; 
(2)  it  negotiates  contracts  without 
guidance  from  any  govemmmital 
entities  or  organizations;  (3)  it  makes  its 
own  (>ersonnel  decisions;  and  (4)  it 
retains  the  proceeds  of  its  export  sales, 
utilizing  profits  to  provide  dividends  to 
shareholders,  and  it  has  the  authority  to 
seek  out  loans  at  market  interest  rates. 
This  information  supports  the  finding 
that  there  is  de  facto  absence  of 
governmental  control  of  export 
functions.  Consequently,  we  have 
determined  that  Clover/Lucky  has  met 
the  criteria  for  the  application  of 
separate  rates  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  For  a  further  discussion  of  this 
issue,  see  Separate  Rate  Memorandum. 

Best  Information  Available 

We  preliminarily  determine,  in 
accordance  with  setrtions  776(b)  and  (c) 
of  the  Act,  that  the  use  of  best 
information  available  (BLA)  is 
appropriate  for  China  Light  and  Clover/ 
Lucky.  (See  "Memorandimi  for  Jeffrey  P. 
Bialos  from  Barbara  E.  Tillman 
Regarding  Use  of  Best  Information 
Available"  dated  January  16, 1997, 
which  is  a  public  document  on  file  in 
the  Central  Records  Unit  (room  B-099  of 


the  Main  Commerce  Building).)  Section 
776(b)  of  the  Act  states  that  the 
Department  shall  use  BIA  whenever  it  is 
unable  to  verify  the  information 
submitted.  Section  776(c)  of  the  Att  ~ 
states  that  the  Department  shall  use  BIA 
whenever  a  company  refuses  or  is 
unable  to  produce  information  in  a 
timely  manner  and  in  the  form  required, 
or  significantly  impedes  an 
investigation  or  review. 

In  deciding  what  to  use  as  BIA, 
section  353.37(b)  of  the  Department's 
regulations  provide  that  the  Department 
may  take  into  account  whether  a  party 
refuses  to  provide  requested  information 
or  impedes  a  proceeding.  Thus,  the 
Department  determines  on  a  case-by- 
case  basis  what  is  BL\.  The  Department 
uses  a  two-tiered  approach  in  its  choice 
of  BIA.  When  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required  or  otherwise  significantly 
impedes  the  Department's  review  (first 
tier),  the  Department  will  normally 
assign  to  that  company  the  higher  of  (1) 
the  highest  rate  found  for  any  firm  in 
the  less-than-fair-value  (LTFV) 
investigation  or  a  prior  administrative 
review;  or  (2)  the  highest  rate  found  in 
the  current  review  for  any  firm.  When 
a  company  has  cooperated  with  the 
Department's  request  for  information 
but  foils  to  provide  information 
requested  in  a  timely  manner  or  in  the 
form  required  such  that  margins  for 
certain  sales  cannot  be  calculated 
(second  tier),  the  Department  will 
normally  assign  to  those  sales  the  higher 
of  (1)  the  highest  rate  applicable  to  that 
company  for  the  same  class  or  kind  of 
merchandise  from  any  previous  review 
or  the  original  investigation;  or  (2)  the 
highest  cdculated  margin  for  any 
respondent  in  the  current  review.  See 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  An  Antidumping  Duty  Order: 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  et.  al.  (58  FR 
39729,  July  26, 1993).  This  practice  has 
been  upheld  in  Allied-Signal  Aerospace 
Co.  V.  United  States,  996  F.2d  1185 
(Fed.  Cir.  1993),  and  Krupp  Stahl  AG  et 
al.  V.  United  States,  822  F.  Supp.  789 
(Crr  1993). 

As  mentioned  above,  China  Light  did 
not  respond  to  our  questioimaire.  As 
non-cooperative,  first-tier  BIA,  and  in 
accordance  with  section  776(c)  of  the 
Act,  we  have  applied  the  highest  margin 
calculated  in  the  LTFV  investigation, 
prior  administrative  reviews,  or  in  this 
review,  which  is  66.65  percent.  Further. 
China  Light  was  not  found  eligible  for 
a  separate  rate  in  this  review. 
Consequently,  China  Light  is  part  of  the 
single  NME  entity  in  this  review,  which 


has  been  assigned  the  PRC  country-wide 
rate  (see,  e.g..  Heavy  Forged  Hand  Tools, 
Finished  or  Unfinished,  With  or  Without 
Handles,  from  the  People's  Republic  of 
China:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  15218;  April  5, 1996  at 
15221,  and  discussion  below). 

Clover/Lucky  cooperated  with  our 
requests  for  information  and  agreed  to 
undergo  verification.  From  July  17 
throu^  July  29, 1995,  the  Department 
attempted  verification  of  the  company's 
questionnaire  response  at  Lucky's  sales 
offices  in  Hong  Kong  and  Clover's 
factory  in  Shenzhen,  PRC.  As  a  result  of 
these  verification  efforts  with  respect  to 
Clover's  questionnaire  response,  we 
discovered  significant  discrepancies  and 
were  unable  to  verify  substantial 
sections  of  the  questionnaire  response, 
including  the  statutorily  required  factors 
of  production  information,  such  as  the 
number  of  labor  hours  worked  and  the 
per  unit  quantities  consumed  of  primary 
material  inputs.  These  discrepancies  are 
detailed  in  Qover's  verification  report, 
dated  January  13. 1997. 

As  a  result,  the  Department  has 
determined  that  the  data  the  company 
submitted  is  unverifiable.  Therefore,  in 
accordance  with  section  776(b)  of  the 
Act,  there  is  no  basis  to  accept  the 
integrity  of  the  factors  of  production 
information  submitted  in  the 
questionnaire  response,  constituting  a 
verification  failure.  See,  Notice  of  Final 
Determination  of  Sales  at  Less  Them 
Fair  Value:  diamine  Institutional 
Dinnerware  Products  From  the  People's 
Republic  of  China  (81  FR  1708;  January 
13, 1997).  Because  the  respondent  failed 
verification,  the  Department  must  use 
BIA.  Since  Clover/Lucky  was 
cooperative,  we  have  applied  second- 
tier  BIA.  The  second-tier  BIA  rate  is  the 
highest  rate  applicable  to  the  company 
from  a  previous  review  or  the  original 
LTFV  investigation,  which  in  this  case 
is  66.65  percent,  the  rate  Clover/Lucky 
received  in  the  1990/91  administrative 
review. 

Preliminaiy  Resuhs  of  Review 

As  a  result  of  our  review,  we 

J>reliminarily  determine  that  the 
bUowing  margins  exist: 


Manuiacturer/expofter 

Rate 
(percent) 

Clovef/Lucky 

PRC-Wkte  Rate  (indudng 

66.65 
66.65 

The  PRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  fittm  manufacturers  and 
exporters  that  are  individually 
identified  above.  The  Pepartment 
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implements  a  policy  in  NME  cases 
whereby  all  exporters  or  producers  are 
presumed  to  comprise  a  single  entity, 
the  "NME  entity."  The  U.S.  Court  of 
International  Trade  has  upheld  our 
NME  policy  in  previous  cases.  See,  e.g.. 
UCF  America.  Inc.  v.  United  States,  870 
F.  Supp.  1120. 1126  (OT 1994);  Sigma 
Corp.  V.  United  States,  841  F.  Supp. 
1255. 1266-67  (OT  1993).  and;  Tianjin 
Machinery  Import  Br  Export  Coq).  v. 
United  States,  806  F.  Supp.  1008, 1013- 
15  (OT  1992).  Thus,  we  assign  the  NME 
rate  to  the  NME  entity  just  as  we  assign 
an  individual  rate  to  a  single  exporter  or 
producer  operating  in  a  market 
economy.  As  a  result,  all  exporters  and 
producers  that  are  part  of  the  NME 
entity  are  assigned  the  "NME-wide" 
rate.  Because  the  "NME-wide"  rate  is 
the  equivalent  gf  a  company-specific 
rate,  it  changes  only  when  we  review 
the  NME  entity  {i.e.,  all  NME  producers 
and  exporters  that  have  not  qualified  for 
a  separate  rate).  To  qualify  for  a  separate 
rate,  as  discussed  under  the  Separate 
Rates  section  of  this  notice,  an  NME 
exporter  or  producer  must  provide 
evidence  shovtring  both  de  jure  and  de 
facto  absence  of  government  control 
over  export  activities.  Until  such 
evidence  is  presented,  a  company  is 
presumed  to  be  part  of  the  NME  entity 
and  receives  the  "NME-wide"  rate.  All 
exportera  or  producers  will  either 
qualify  for  a  separate  company-specific 
rate,  or  be  part  of  the  NME  entity  and 
receive  the  "NME-wide"  rate.  In  this 
review.  Qover/Lucky  qualifies  for  a 
separate  rate  as  discussed  in  the 
"Separate  Rates"  section  of  this  notice. 
Because  China  Light  does  not  qualify  for 
a  separate  rate,  it  remains  part  of  the 
NME  entity,  which  is  subject  to  the  new 
PRC-wide  rate  established  in  the  final 
results  of  this  administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  brieCs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  brieCs.  may  be  filed  not  later  than 
37  days  after  the  date  of  publication.  See 
section  353.38(d)  of  the  Department's 
regulations.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each  argiunent 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  siunmary  of  the  argimient.  llie 
Department  will  pubUsh  a  notice  of 
final  results  of  this  administrative 


review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Fiuthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  POS  cooking  ware  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consinnption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  the  reviewed  company 
named  above  which  has  a  separate  rate. 
Clover/Lucky,  will  be  the  rate  for  that 
company  established  in  the  final  results 
of  this  administrative  review;  (2)  for  all 
other  PRC  exporters,  the  cash  deposit 
rate  will  be  the  highest  rate  from  the 
LTFV  investigation,  this  review,  or  any 
prior  administrative  reviews,  which  is 
the  PRC  (country-«vide)  rate;  and  (3)  the 
cash  deposit  rale  for  non-PRC  exporters 
of  subject  merchandise  from  the  PRC 
will  be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 


Notification  of  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  section  353.26  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbiu'sement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and 
section  353.22  of  the  Department's 
regulations. 

Dated:  January  21, 1997. 

Robert  S.URuHa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  97-2211  Filed  l-2»-97: 8:45  am] 
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Shop  Towvto  From  Bangladesh; 
Amendment  to  Hnal  ResuNs  of 

Antidumping  Duty  Adminiatrativo 
Ravlaw 

AQBCV:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Amendment  to  Final 
Results  of  Antidumping  Duty 
Administrative  Review. 


SUMMARY:  On  October  23, 1996,  the 
Department  of  Commerce  (the 
Department)  issued  the  final  results  of 
administrative  review  of  the 
antidumping  duty  order  on  Shop 
Towels  from  Bangladesh,  which 
published  on  October  30, 1996  in  the 
Federal  Register. 

The  review  covered  six 
manufacturers/exporters.  The  review 
period  is  March  1, 1994,  through 
February  28, 1995.  Based  on  the 
correction  of  a  ministerial  error,  we  are 
amending  the  final  results  with  respect 
to  Greylab  (BD)  Limited  (Greyfab) 
EFFECTIVE  DATE:  January  29, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Davina  Hashmi  or  Kris  Campbell, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-5760;  (202)  482-4733. 

SUPPtaefTARY  MPORMATKM: 

Badcgroond 

On  October  30, 1996,  the  Department 
published  the  final  results  of  the 
administrative  review  of  Shop  Towels 
from  Bangladesh  in  the  Federal  Register 
(61  FR  55957).  The  review  covers  six 
manufacturers/exporters.  The  review 
period  is  March  1, 1994  through 
February  28, 1995. 

On  November  21, 1996,  the 
Department  released  disclosure 
materials  to  the  parties  in  accordance 
with  19  CFR  353.28.  Within  the  time 
limits  set  forth  under  19  CFR  353.28,  in 
a  submission  dated  November  25, 1996, 
GreyEab  contended  that,  in  the  final 
results,  the  Departmt      inadvertently 
made  a  ministerial  ei     ~  in  the  margin 
calculation  of  one  sai  s  transaction  by 
assigning  a  positive  dumping  mai^gin  to 
this  sale  despite  the  fact  that  the 
Department's  calculations  indicate  that 
there  was  no  dumping  on  this  sale.  No 
parties  to  this  proceeding  filed  with  the 
Department  any  replies  to  Greyfob's 
November  25. 1996  submission.  We 
agree  that  this  is  a  ministerial  error  as 
defined  by  19  CFR  353.28  and  have 
corrected  this  error.  As  a  result. 
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Greyfab's  margin  changed  from  0.70 
percent  to  0.02  percent. 

Amended  Final  Results  of  Review 

As  a  result  of  our  correction  of  this 
ministerial  error,  we  have  determined 
that  the  following  percentage  weighted- 
average  margin  exists  for  the  period 
March  1, 1994  through  February  28. 
1995: 


Manufacturer/exporter 

Margin 
percent 

Greytab  (BD)  Limited  _ „ 

0.02 

The  [)epartment  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidimiping  duties  on  all  appropriate 
entries.  Individual  differences  between 
the  export  price  and  normal  value  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  on  the  exporter  directly  to 
the  Customs  Service. 

Furthermore,  a  cash  deposit  of  zero 
percent  will  be  required  for  all 
shipments  by  Greyfab  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  these 
amended  final  results  of  administrative 
review,  as  provided  by  section  7Sl(a)(l) 
of  the  Tariff  Act  of  1930. 

This  deposit  requirement  shall  remain 
in  effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  the  importer  of  its 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  in  accordance  with  19 
CFR  353.28. 


Dated:  January  23, 1997. 
Rotwrt  S.  LaRiusa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-2213  Filed  1-28  97;  8:45  am] 


Export  Trade  Certificate  of  Review 
ACTION:  Notice  of  application. 

SUiMARY:  The  Ofiice  of  Export  Trading 
Company  Affairs  ("OETCA"), 
hitemalional  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  for  an  Export  Trade 
Certificate  of  Review.  This  notice 
summarizes  the  conduct  for  which 
certification  is  sought  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 

FOR  FURRIER  MFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Comp)any  Affairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  number. 

8UPPLBMENTARY  MFORMAT10N:  Title  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  A 
Certificate  of  Review  protects  the  holder 
and  the  members  identified  in  the 
Certificate  from  state  and  federal 
government  antitrust  actions  and  from 
private,  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the  Act 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  siunmarizing  its  proposed 
export  conduct. 

Request  for  PuUic  Gotnments 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  a  Certificate  should  be  issued. 
An  original  and  five  (5)  copies  should 
be  submitted  no  later  than  20  days  aftw 
the  date  of  this  notice  to:  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
Department  of  Commerce,  Room  1800H, 
Washington,  DC  20230.  Information 
submitted  by  any  person  is  exempt  bom 
disclosure  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
Comments  should  refer  to  this 
application  as  "Export  Trade  Certificate 
of  Review,  application  number  97- 
00001."  A  summary  of  the  application 
follows. 


Summary  of  the  Application 

Applicant:  Dairy  Marketing 
Information  Association  ("DMIA"),  30 
West  Mifflin  Street,  Suite  401,  Madison, 
Wisconsin  53703. 

Contact:  Donald  M.  Barnes,  Esquire. 

Telephone:  (202)  326-1500. 

Application  No.:  97-00001. 

Date  Deemed  SubmiMed:  January  17, 
1997. 

Members  (in  addition  to  applicant): 
Land  O'Lakes,  Inc.,  Minneapolis,  MN; 
Foremost  Farms  USA,  Baraboo,  WI; 
Mid-America  Dairymen,  Inc., 
Springfield,  MO;  Ellsworth  Cooperative 
Creamery  Association,  Ellsworth,  WI; 
Darigold  Farms,  Seattle,  WA;  Associated 
Milk  Producers,  Inc.  (AMPI),  San 
Antonio,  TX;  Alto  Dairy  Cooperative, 
Waupun,  WI;  Swiss  Valley  Farms,  Co., 
Davenport,  lA;  First  District 
Association,  Litchfield,  MN;  and 
Dairymen's  Cooperative  Creamery 
Association,  Tulaie,  CA. 

DMIA  seeks  a  Certificate  to  cover  the 
following  specific  Export  Trade,  Export 
Markets,  and  Export  Trade  Activities 
and  Methods  of  Operations. 

Export  Trade 

Products:  Dry  sweet  whey;  35%  whey 
protein  concentrate  ("WPC"),  and  edible 
grade  lactose  (Standard  Industrial 
Classified  Code  202-2023). 

Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products 
and  Services) 

Export  Trade  Facilitation  Services 
including  professional  services  in  the 
areas  of  consiUting,  marketing  and  trade 
promotion,  legal  assistance, 
communication  and  processing  of  sales 
leads  and  export  orders,  and  negotiation 
of  price  to  be  paid  by  foreign  buyer. 

Export  Maiicete 

All  parts  of  the  world  except  the 
United  States  (the  fifty  states  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Vii<gin  Islands,  American  Samoa.  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  Methods  of 
Operation 

DMIA  seeks  to: 

1.  Enter  into  joint  discussions, 
negotiations,  and  bidding  with  foreign 
buyers  regarding  the  purchase  of  the 
products  specified  harein. 

2.  Act  jointly  to  negotiate  and 
establish  export  prices  for  the  products 
specified  herein  to  be  marketed  through 
DMIA's  services,  in  connection  with 
actual  or  potential  bona  fide  export 
opportunities,  provided  that  eech  DMIA 
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Member  remains  free  to  deviate  from  the 
joint  export  price  in  inde]}endently 
exporting  its  commodities  not  dedicated 
to  DMIA. 

3.  Act  jointly  to  establish  sales 
strategies  in  the  Export  Markets. 

4.  Process  export  orders  on  behalf  of 
DMIA  Members. 

5.  Exchange  information  regarding 
export  transactions,  including: 

a.  information  that  is  already  available 
to  the  dairy  industry  or  to  the  general  - 
public: 

b.  information  that  is  already 
exchanged  among  DMIA  Members 
pursuant  to  the  Cooperative  Marketing 
Act  of  1926,  7  U.S.C.  Section  455; 

c.  information  on  costs  specific  to  the 
Export  Markets  (such  as  ocean  freight, 
inland  freight  to  the  terminal  or  port, 
terminal  or  port  storage,  wharfage  and 
handling  charges,  insurance,  agents, 
commissions,  export  sales 
documentation  and  service,  and  exp<Hl 
sales  financing); 

d.  information  about  U.S.  and  foreign 
legislation  and  regulation  affecting  sales 
to  Export  Markets; 

e.  information  about  the  price, 
quantity,  and  delivery  dates  of  products 
supplied  by  DMIA  Members  for  export 
through  DMIA's  services; 

f.  information  about  terms  and 
conditions  of  contracts  for  sales  in  the 
Export  Markets  to  be  considered  l^ 
DMIA  Members,  including 
specifications  fit)m  particular  customers 
as  well  as  customary  terms  and 
conditions; 

g.  information  about  DMIA's 
international  marketing  efforts  and 
promotional  activities  undertaken  by 
I^OA  on  behalf  of  its  MemboK 

h.  information  about  orderPlbeltil 
by  DMIA;  and 

i.  information  about  the  independent 
export  operations  of  DMIA  Members 
regarding  the  products  specified  herein, 
including  but  not  limited  to,  sales  and 
distribution  networics  established  by 
DMIA  Members,  and  prior  export  sales 
(including  foreign  customer  and  export 
price  information). 

6.  JoinUy  sponsor  promotional,  sales 
and  marketing  efforts  aimed  at 
developing  existing  or  new  Export 
Markets. 

7.  Provide  through  DMIA  Export 
Trade  Facilitation  Services  to  assist  the 
export  of  Members'  specified  dairy 
commodities. 

8.  Share  among  the  Members,  on  a 
proportionate  basis,  the  profits  or  losses 
resulting  from  an  export  sale  through 
DMIA,  and  the  cost  of  Export  Trade 
Facilitation  Services. 

9.  Select  a  member  to  negotiate  and 
arrange  for  transportation  of  the  subject 
commodity. 


10.  Reimburse  through  DMIA  the 
transport  costs  expended  by  the  DMIA 
Member  responsible  for  transporting  the 
commodities  for  a  particular  export  sale 
transacted  through  DMIA's  clearing 
services,  where  such  transport  costs  are 
shared  by  the  Members  on  a 
proportional  basis. 

11.  Meet  to  engage  in  the  activities 
described  in  paragraphs  one  through  ten 
above. 

12.  Utilize  staff  of  the  Wisconsin 
Federation  of  Cooperatives  or,  as  needed 
the  staff  of  a  similar  outside 
oi]ganization  to  implement  the  activities 
described  in  paragraphs  one  through 
eleven  above. 

13.  Rehise  to  provide  export  clearing 
services  and  participation  in  the  other 
activities  described  in  paragraphs  one 
throu^  twelve  above  to  non-members. 

Dated:  Januaiy  23, 1997. 
W.DawBBuby. 

Director.  Office  of  Export  Trading  Company 

Affairs. 

(FR  Doa  97-2112  Filed  1-28-97;  8:45  am] 


National  Oc«ante  and  Atmospheric 
Administration 

[DocfctMg  9701 14007-7007-01  rU>. 
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RiN0648-2A26 

Financial  Aaslstanca  for  nsaaarch  and 
Davalopmsnt  Pro|octs  in  tiM  Quit  of 
Mwdoo  and  on  tha  US.  Soutti  Atlantic 
Coastal  Stalaa;  Marine  Fisharias 
Mtfative  (MARRN) 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Notice. 

SUMMARY:  Subject  to  the  availability  of 
funds,  NMFS  issues  this  notice 
describing  funding  to  assist  persons  in 
canying  out  research  and  development 
projects  that  optimize  the  use  of 
fisheries  in  the  Gulf  of  Mexico  and  off 
the  South  AUantic  States  of  North 
Carolina,  South  Carolina,  Georgia,  and 
Florida  involving  the  U.S.  fishing 
industry  (recreational  and  commercial), 
including  fishery  biology,  resource 
assessment,  socio-economic  assessment, 
management  and  conservation,  selected 
harvesting  methods,  and  fish  handling 
and  processing.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
NMFS  will  determine  which 
applications  will  be  selected  for 
funding.  Areas  of  this  Marine  Fisheries 
Initiative  (MARFIN)  emphasis  were 


formulated  from  recommendations 
received  from  non-Federal  scientific  and 
technical  experts,  and  NMFS  research 
and  operations  officials. 
DATES:  Applications  for  funding  under 
this  program  will  be  accepted  iMtween 
January  29, 1997  and  5  p.m.  eastern 
daylight  time  on  March  31, 1997. 
Applications  received  after  that  time 
will  not  be  considered  for  funding.  No 
facsimile  applications  will  be  accepted. 
Applications  may  be  inspected  at  the 
NMFS  Soutiieast  Regional  Office  (see 
A00RE8SE8)  from  April  4, 1997  through 
April  7, 1997. 

AOORESSES:  Send  applications  to:  Ellie 
Francisco  Roche,  Competitive  Programs 
Manager,  Cooperative  Programs 
Division,  Southeast  Regional  Office, 
NMFS.  9721  Executive  Center  Drive.  N.. 
St.  Petersbui<g.  FL  33702. 

FOR  FURTHER  Sff^ORMATION  CONTACT:  Ellie 
Francisco  Roche,  813-570-5324. 
SUPPUEMENTARY  MFORMATION^ 

L  Authority 

The  Secretary  of  Commerce 
(Secretary)  is  authorized  under  15 
U.S.C  713c-3(d)  to  carry  out  a  national 
program  of  research  and  development 
addressed  to  such  aspects  of  U.S. 
fisheries  (including,  but  not  limited  to 
harvesting,  processing,  marketing  and 
associated  infrastructures),  if  not 
adequately  covered  by  projects  assisted 
under  subsection  (c)  of  this  section,  as 
the  Secretary  deems  appropriate. 

n.  Catalog  of  Federal  Domestic 
Assistance  (CFDA) 

This  program  is  described  in  the 
"Catalog  of  Federal  Domestic 
Assistance"  (CFDA)  under  program 
number  11.433,  Marine  Fisheries 
Initiative. 

m.  Program  Descriptioa 

MARFIN  is  a  competitive  Federal 
assistance  program  that  promotes  and 
endorses  programs  that  seek  to  optimize 
research  and  development  benefits  from 
U.S.  marine  fishery  resources  through 
cooperative  efforts  that  involve  the  best 
research  and  management  talents  to 
accomplish  priority  activities.  Projects 
frmded  under  MARFIN  are  focused  into 
cooperative  efforts  that  provide  answers 
for  fishery  needs  covered  by  the  NMFS 
Strategic  Plan,  available  from  the 
Southeast  Regional  Office  (see 
AOORESSES),  particularly  those  goals 
relating  to  rebuilding  overfished  marine 
fisheries,  maintaining  currendy 
productive  fisheries,  and  integrating 
conservation  of  protected  species  and 
fisheries  management 

Applications  from  multiple 
cooperating  applicants  that  address 
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conservation  and  management  needs 
over  a  wide  range  of  a  fishery  or  fishery 
organism  are  encouraged.  Emphasis  will 
be  placed  upon  funding  projects  that 
have  the  greatest  probability  of 
recovering,  maintaining,  improving,  or 
developing  fisheries;  improving  the 
understanding  of  factors  affecting 
recruitment  success;  and/ or  generating 
increased  values  and  recreational 
opportunities  from  fisheries.  Projects 
will  be  evaluated  as  to  the  likelihood  of 
achieving  these  benefits  through  both 
short-  and  long-term  research  efforts, 
with  consideration  of  the  magnitude  of 
the  eventual  economic  or  social  benefits 
that  may  be  realized.  Short-term  projects 
that  may  yield  more  immediate  benefits 
and  projects  yielding  longer-term 
benefits  will  receive  equal 
consideration. 

IV.  Fundiiig  Availability 

This  solicitation  announces  that 
funding  of  approximately  $1.10  million 
may  be  available  in  FY  1997.  MARFIN 
financial  assistance  started  in  FY  1986 
and.  for  FY  1986  through  FY  1995. 
awards  totaled  about  $16.8  million  for 
financial  assistance  to  conduct  research 
for  fishery  resources  in  the  Gulf  of 
Mexico  and  off  the  South  Atlantic  states 
of  North  Carolina,  South  Carolina, 
Georgia,  and  Florida.  There  is  no 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  for  all 
approved  projects. 

Project  proposals  accepted  for  funding 
for  a  project  period  over  1  year  that 
include  multiple  project  components 
and  severable  tasks  to  be  funded  during 
each  budget  period  will  not  compete  for 
funding  in  subsequent  budget  periods 
within  the  approved  project  period. 
However,  funding  for  subsequent 
project  components  is  contingent  upon 
the  availability  of  funds  firom  Congress 
and  satisfactory  performance  and  will 
be  at  the  sole  discretioa  of  the  agency. 
Publication  of  this  notice  does  not 
obligate  NMFS  to  award  any  specific 
cooperative  agreement  or  to  obligate  all 
or  any  parts  of  the  available  funds. 

V.  Matching  Requirement* 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
for  the  MARFIN  program.  However, 
cost-sharing  is  encouraged  and,  in  case 
of  a  tie  in  considering  proposals  for 
funding,  cost-sharing  may  affect  the 
final  decision.  The  appropriateness  of 
all  cost-sharing  will  be  determined  on 
the  basis  of  guidance  provided  in 
applicable  Federal  cost  principles.  If  an 
applicant  chooses  to  cost-share,  and  if 
that  application  is  selected  for  funding. 


the  applicant  will  be  bound  by  the 
percentage  of  the  <:ost  share  reflected  in 
the  cooperative  agreement  award. 

The  non-Federal  share  may  include 
the  value  of  in-kind  contributions  by  the 
applicant  or  third  parties  or  funds 
received  fit>m  private  sources  or  from 
state  or  local  governments.  Federal 
funds  may  not  be  used  to  meet  the  non- 
Federal  share  of  matching  funds,  except 
as  provided  by  Federal  statute.  Third 
party  in-kind  contributions  may  be  in 
the  form  of.  but  are  not  limited  to, 
personal  services  rendered  in  carrying 
out  functions  related  to  the  project  and 
use  of  real  or  personal  property  owned 
by  others  (for  which  consideration  is  not 
required)  in  carrying  out  the  projects. 

Tlie  total  cost  of  a  project  begins  on 
the  effective  award  date  of  an 
authorized  cooperative  agreement 
between  the  applicant  and  the  NOAA 
Grants  Officer  and  ends  on  the  date 
specified  in  the  award.  Accordingly, 
time  expended  and  costs  inciured  in 
either  the  development  of  a  project  or 
the  financial  assistance  application,  or 
in  any  subsequent  discussions  or 
negotiations  prior  to  the  award,  are 
neither  reimbursable  nor  recognizable  as 
part  of  the  recipient's  cost  shsoe. 

VI.  Type  ti  Funding  Instrument 

The  cooperative  agreement  has  been 
determined  to  be  the  appropriate 
funding  instrument.  NMFS  is 
substantially  involved  in  developing 
program  research  priorities,  conducting 
cooperative  activities  with  recipients, 
and  evaluating  the  performance  of 
recipients  for  effectiveness  in  meeting 
national  and  regional  goals  for  fishery 
research  in  the  southeastern  United 
States. 

Vn.  EligibiUty  Criteria 

A.  Applications  for  cooperative 
agreements  for  MARFIN  projects  may  be 
made,  in  accordance  with  the 
procedures  set  forth  in  this  notice,  by: 

1.  Any  individual  who  is  a  citizen  or 
national  of  the  United  States  or  a  citizen 
of  the  Northern  Mariana  Islands. 

2.  Any  corporation,  partnership,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  app.  U.S.C  802). 

3.  Colleges,  universities,  and  game 
and  fish  departments  of  the  several 
states. 

B.  Federal  agencies.  Federal 
instrumentalities,  and  Federal 
employees,  including  NOAA  employees 
(full-time,  part-time,  and  intermittent 
personnel  or  their  immediate  families), 
and  NOAA  offices  or  centers  are  not 
eligible  to  submit  an  application  under 


this  solicitation  or  aid  in  the  preparation 
of  an  application  during  the  60-day 
solicitation  period,  except  to  provide 
information  about  the  MARFIN  program 
and  the  priorities  and  procedures 
included  in  this  solicitation.  However. 
NOAA  employees  are  permitted  to 
provide  information  about  ongoing  and 
planned  NOAA  programs  and  activities 
that  niay  have  implication  for  an 
application.  Potential  applicants  are 
encouraged  to  contact  Ellie  Francisco 
Roche  at  the  NMFS  Southeast  Regional 
Office  (see  ADDRESSES)  for  information 
on  NOAA  programs. 

Vm.  Award  Period 

The  award  period  for  the  project  may 
be  made  for  more  than  1  year  consisting 
of  one.  two.  or  three  budget  periods  that 
correspond  to  the  funding  for  the 
proposed  project  components.  The 
awud  period  will  depend  upon  the 
duration  of  funding  requested  by  the 
applicant  in  the  Application  for  Federal 
Assistance,  the  decision  of  the  NMFS 
selecting  official  on  the  amoimt  of 
funding,  the  results  of  post-selection 
negotiations  between  the  applicant  and 
NOAA  officials,  and  pre-award  review 
of  the  application  by  NOAA  and 
Department  of  Commerce  (DOC) 
officials.  Normally,  each  project  budget 
period  may  be  no  more  than  18  months 
in  duration.  NOAA  policy  limits  the    ' 
total  duration  of  a  project  to  3  years. 

DL  Indirect  Costs 

The  total  dollar  amoimt  of  the  indirect 
costs  proposed  in  an  application  under 
this  program  must  not  exceed  the 
indirect  oeA  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  25  percent  of  the  Federal 
share  of  the  total  proposed  direct  costs 
dollar  amount  in  the  application, 
whichever  is  less.  Institutions  with 
indirect  cost  rates  above  25  percent  may 
use  the  amount  above  the  25-^rcent 
level  as  part  of  the  non-Fedwal  share.  A 
copy  of  the  current,  approved, 
negotiated  Indirect  Cost  Agreement  with 
the  Federal  Government  must  be 
included  with  the  application. 

X.  Profit  or  Fees 

Profit  or  management  fiees  paid  to  for- 
profit  or  commercial  organization 
grantees  are  allowable  at  the  discretion 
of  NOAA.  However,  they  shall  not 
exceed  7  percent  of  the  total  estimated 
direct  costs.  There  must  be  no  profit  or 
fees  to  the  recipient  in  any  overhead 
charge.  Payment  of  fees  or  profit  is 
based  on  successful  completion  of 
project  objectives. 
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XI.  Application  Farms  and  Kit 

Before  submitting  an  application 
under  this  program,  applicants  should 
contact  the  NMFS  Southeast  Regional 
Office  for  a  copy  of  this  solicitation's 
MARFIN  Application  Package  (see 

ADDRESSES). 

Applications  for  project  funding 
under  this  program  must  be  complete 
and  in  accordance  with  instructions  in 
the  MARFIN  Application  Package.  They 
must  identify  the  principal  participants 
and  include  copies  of  any  agreements 
describing  the  specific  tasks  to  be 
performed  by  participants.  Project 
applications  should  give  a  clear 
presentation  of  the  proposed  work,  the 
methods  for  carrying  out  the  project,  its 
relevance  to  managing  and  enhancing 
the  use  of  Gulf  of  Mexico  and/or  South 
Atlantic  fishery  resources,  and  cost 
estimates  as  they  relate  to  specific 
aspects  of  the  project.  Budgets  must 
include  a  detailed  breakdown,  by 
category  of  expenditures,  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application. 
Applications  are  not  to  be  bound  in  any 
manner  and  must  be  one-sided.  All 
incomplete  applications  will  be 
returned  to  the  applicant.  Ten  copies 
(one  original  and  nine  copies)  of  each 
application  are  required  and  should  be 
submitted  to  the  NMFS  Southeast 
Regional  Office.  Cooperative  Programs 
Division  (see  ADDRESSES).  OMB  has 
approved  10  copies,  under  Approval 
#0648-0175. 

Xn.  Pn^ect  Funding  Prknities 

A.  Proposals  for  FY  1997  should 
exhibit  fomiliarity  with  related  woik. 
that  is  completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
multidisdplinaiy.  Coordinated  efforts 
involving  multiple  institutions  or 
persons  are  encouraged.  Tlie  areas  of 
special  emphasis  are  listed  below,  but 
proposals  in  other  areas  will  be 
considered  on  a  funds-available  basis. 

In  addition  to  referencing  specific 
area(s)  of  special  interest  as  listed 
below,  proposals  should  state  whether 
the  research  will  apply  to  the^Gulf  of 
Mexico  only,  the  South  Atlantic  only,  or 
to  both  areas.  Successful  applicants  may 
be  required  to  collect  and  manage  data 
in  accordance  with  standardized 
procedures  and  formats  approved  by 
NMFS  and  to  participate  with  NMFS  in 
specific  cooperative  activities  that  will 
be  determined  by  consultations  between 
NMFS  and  successful  applicants  before 
project  grants  are  awarded.  All 


recipients  of  financial  assistance  under 
this  program  shall  include  funding  in 
their  applications  for  the  principal 
investigator  to  participate  in  an  annual 
MARFIN  Conference  in  Tampa.  FL.  at 
the  completion  of  the  project. 

1.  Bycatch 

The  bycatch  of  biological  organisms 
(including  interactions  with  sea  turtles 
and  marine  mammals)  by  various 
fishing  gears  can  have  wide-reaching 
impacts  from  a  fisheries  management 
and  an  ecological  standpoint,  with  the 
following  major  concerns: 

a.  Shrimp  trawl  fisheries.  Studies  are 
needed  to  contribute  to  the  regional 
shrimp  trawler  bycatch  program 
(including  the  rock  shrimp  fishery) 
being  conducted  by  NMFS  in 
cooperation  with  state  fisheries 
management  agencies,  commercial  and 
recreational  fishing  organizations  and 
interests,  environmental  organizations, 
universities,  Councils,  and 
Commissions.  Specific  guidance  and 
resterch  requirements  are  contained  in 
the  Cooperative  Bycatch  Plan  for  the 
Southeast,  available  from  NMFS  (see 
ADDRESSES).  In  particular,  the  studies 
should  address: 

(1)  Data  collection  and  analyses  to 
expand  and  update  current  bycatch 
estimates,  temporally  and  spatially 
emphasizing  areas  of  greatest  impact  by 
shrimping.  Sampling  effort  should 
include  estimates  of  numbers,  weight, 
and  random  samples  of  size  (age) 
structure  of  associated  bycatch  complex, 
with  emphasis  on  those  overfished 
species  under  the  jurisdiction  of  the 
Councils. 

(2)  Assessment  of  the  status  and 
condition  of  fish  stocks  significanUy 
impacted  by  shrimp  trawler  bycatch, 
with  emphasis  given  to  overfished 
species  under  the  jurisdiction  of  the 
Councils.  Other  sources  of  fishing  and 
nonfishing  mortality  should  be 
considered  and  quantified  as  well. 

(3)  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch. 

(4)  Improved  methods  for 
communicating  with  and  improving 
technology  and  information  transfer  to 
the  shrimp  industry. 

b.  Pelagic  longline  fisheries.  Several 
pelagic  longline  fisheries  exist  in  the 
Gulf  and  South  Atlantic,  targeting 
highly  migratory  species  sudi  as  tunas, 
sharks,  billfish,  and  swordfish.  Priority 
areas  include: 

(1)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles,  marine 
mammals,  and  overfished  finfish 
species/stocks. 


(2)  Assessment  of  the  biological 
impact  of  longline  bycatch  on  related 
fisheries. 

c.  Reef  fish  fisheries.  The  reef  fish 
complex  is  exploited  by  a  variety  of 
fishing  gear  and  tactics.  The  follo%ving 
research  on  bycatch  of  reef  fish  species 
is  needed: 

(1)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize  the 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles  and 
marine  mammals. 

(2)  Characterization  and  assessment  of 
the  impact  of  longline,  bandit  gear  and 
trap  bycatch  of  undersized  target 
species,  including  release  mortality. 

d.  Finfish  trawT fisheries.  Studied  are 
needed  on  quantification  and 
qualification  of  the  bycatch  in  finfish 
trawl  fisheries,  such  as  the  fiounder  and 
fly-net  fisheries  in  the  South  Atlantic. 

e.  Gillnet  fisheries.  Studies  are  needed 
on  quantification  and  qualification  of 
the  b]rcatch  in  coastal  and  shelf  gillnet 
fisheries  for  sciaenids.  scombrids, 
bluefish  and  other  dogfish  sharks  of  the 
South  Atlantic  and  Gulf  of  Mexico 
(particularly  interaction  with  sea  turtles 
and  marine  mammals). 

2.  Reef  Fish 

Some  species  within  the  reef  fish 
complex  are  showing  signs  of  being 
overfished,  either  through  directed 
efforts  or  because  they  are  bycatch  of 
other  fisheries.  The  ecology  of  reef  fish 
makes  them  vulnerable  to  overfishing, 
because  they  tend  to  concentrate  over 
specific  types  of  habitat  with  patchy 
distribution.  This  behavior  pattern  can 
make  traditional  fishery  statistics 
misleading.  Priority  research  areas 
include: 

a.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recreationally  important  fisheries.  (1) 
Age  and  growth  of  reef  fish,  (a) 
Description  of  age  and  growth  patterns, 
especially  for  red,  vermilion,  gray,  and 
cubera  snappers;  gray  triggerfish;  gag; 
black  grouper;  spottail  pinfish;  hogfish; 
red  porgy;  and  other  less  dominant 
forms  in  the  management  units  for 
which  data  are  lacking. 

(b)  Contributions  to  the  development 
of  annual  age- length  keys  and 
description  of  age  structures  for 
exploited  populations  for  all  species  in 
the  complex  addressed  in  the  Reef  Fish 
and  Snapper/Grouper  Management 
Plans  for  the  Gulf  and  South  Atlantic, 
respectively,  prioritized  by  importance 
in  tile  total  catch. 

(c)  Design  of  sampling  systems  to 
provide  a  production-style  aging 
program  for  the  reef  fish  fishery. 
Effective  dockside  sampling  programs 
are  needed  over  a  wide  geographic 
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range,  especially  for  groupers,  to  collect 
information  on  reproductive  state.-size, 
age,  and  sex. 

(2)  Reproduction  studies  of  reef  fish. 
(a)  Maturity  schedules,  fecundity,  and 
sex  ratios  of  commercially  and 
recreationally  important  reef  fish, 
especially  gray  triggerfish,  gag,  and  red 
porgy  in  the  Gulf  and  South  Atlantic. 

(b)  Studies  of  all  species  to 
characterize  the  actual  reproductive 
contribution  of  females  by  age. 

(c)  Identification  and  characterization 
of  spawning  aggregations  by  species, 
area,  size  group  and  season. 

(d)  Effects  of  fishing  on  changes  of  sex 
ratios  for  gag,  red  grouper,  and  scamp, 
and  disruption  of  aggregations. 

(e)  Investigations  of  the  reproductive 
biology  of  gag,  red  grouper  and  other 
grouper  spedes. 

(3)  Recruitment  of  reef  fish,  (a)  Source 
of  recruitment  in  Gulf  and  South 
Atlantic  waters,  especially  for  snappera, 
groupers,  and  amberjacks. 

(b)  Annual  estimation  of  the  absolute 
or  relative  recruitment  of  juvenile  gag, 
gray  snapper,  and  lane  snapper  to 
estuarine  habitats  off  the  west  coast  of 
Florida  and  to  similar  estuarine  nursery 
habitats  along  the  South  Atlantic  Bight; 
development  of  an  index  of  juvenile  gag 
recruitment  for  the  South  Atlantic  based 
on  historical  databases  and/or  field 
studies. 

(c)  The  contribution  of  live-bottom 
habitat  and  habitat  areas  of  particular 
concern  [Oculina  banks)  off  Fort  Pierce, 
FL,  to  reef  fish  recruitment. 

(4)  Stock  structure  of  reef  fish,  (a) 
Movement  and  migration  patterns  of 
commercially  and  recreationally 
valuable  reef  fish  species,  especially  gag 
in  the  Gulf  and  South  Atlantic  and 
greater  amberjack  between  the  South 
Atlantic  and  Gulf. 

(b)  Biochemical/immunological  and 
morphological/meristic  techniques  to 
allow  field  separation  of  lesser 
amberjack,  almaco  jack,  and  banded 
rudderfish  from  greater  amberjack  to 
facilitate  accurate  reporting  of  catch. 

(c)  Stock  structure  of  wreckfish  in  the 
South  Atlantic  and  of  greater  amberjack 
in  the  Gulf  and  South  Atlantic. 

b.  Population  assessment  of  reef  fish. 
(1)  Effect  of  reproductive  mode  and  sex 
change  (protogynous  hermaphroditism) 
on  population  size  and  characteristics, 
with  reference  to  sizes  of  fish  exploited 
in  the  fisheries  and  the  significance  to 
proper  management. 

(2)  Source  and  quantification  of 
natural  and  human-induced  mortalities, 
including  release  mortality  estimates  for 
charter  boats,  headboats,  and  private 
recreational  vessels,  especially  for  red 
snapper  and  the  grouper  complex. 


(3)  Determination  of  the  habitat  and 
limiting  factors  for  important  reef  fish 
resources  in  the  Gulf  and  South 
Atlantic. 

(4)  Description  of  habitat  and  fish 
populations  in  the  deep  reef  community 
and  the  prey  distributions  supporting 
the  community. 

(5)  Envelopment  of  statistically  valid 
indices  of  abundance  for  important  reef 
fish  species  in  the  South  Atlantic  and 
Gulf,  especially  red  grouper,  jewfish, 
and  Nassau  grouper. 

(6)  Assessment  of  tag  performance  on 
reef  fish  species,  primarily  snappera  and 
groupers.  Characteristics  examined 
should  include  shedding  rate,  effects  rai 
growth  and  survival,  and  ultimately,  the 
effects  of  these  characteristics  on 
estimations  of  vital  population 
parameters. 

(7)  Stock  assessments  to  establish  the 
status  of  major  recreational  and 
commercial  species.  Innovative  methods 
are  needed  for  stock  assessments  of 
aggregate  species,  including  the  effect  of 
fishing  on  genetic  structure  and  the 
incorporaticm  of  sex  change  for 
protogynous  hermaphrodites  into  stock 
assessment  models. 

(8)  Assessment  of  Florida  Bay 
recovery  actions  on  reef  fish  recruitment 
and  survival. 

c.  Management  of  reef  fish.  (1) 
Research  in  direct  support  of 
management,  including  catch-and- 
release  mortalities,  by  gear  and  depth. 

(2)  Evaluation  of  the  use  of  reef  fish 
marine  reserves  as  an  alternative  or 
supplement  to  current  fishery 
management  measures  and  practices, 
especially  in  the  South  Atlantic.  Field 
studies  should  focus  on  the 
Experimental  Oculina  Reef  Reserve  and 
Florida  Keys  National  Marine  Sanctuary 
sites  and  contrast  these  with  control 
open  sites. 

(3)  Characterization  and  evaluation  of 
biological  impacts  (e.g.,  changes  in  age 
or  size  structiuv  of  reef  fish  populations 
in  response  to  management  strategies). 

(4)  Evaluation  of  vessel  log  data  for 
monitoring  the  fishery  and  for  providing 
biological,  economic,  and  social 
information  for  management;  and 
methods  for  iSatching  log  data  to  Trip 
Information  Program  samples  for 
indices  of  effort. 

3.  Sharks 

The  Secretarial  Fishery  Management 
Plan  for  Sharks  of  the  Atlantic  Ocean 
(FMP)  identifies  a  number  of  research 
needs,  including: 

a.  Characterization  of  the  commercial 
and  recreational  fisheries  bom  historical 
and  current  databases.  Emphasis  should 
be  on  species  composition,  bycatch, 
stock  identification,  size,  sex  ratios,  and 


catch-per-unit-effort  by  season,  area, 
and  gear  type. 

b.  Collection  and  analysis  of  basic 
biological  data  on  movements,  habitats, 
growth  rates,  mortality  rates,  age 
structure,  and  reproduction  parameters. 
These  data  are  of  particular  importance 
for  blacktip  and  sandbar  sharks. 

c.  Development  of  species  profiles 
and  stock  assessments  for  sharks  teiken 
in  significant  quantities  by  commercial, 
recreational,  and  bycatch  fisheries. 
Assessments  can  be  species-specific  or 
for  species  groups,  following  those 
identified  in  the  FMP. 

d.  Identification  of  nursery  area  and 
methods  to  protect  young  sharks. 

e.  Evaluation  of  present  regulations 
and  improvement  of  methods  to 
determine  landings. 

4.  Coastal  Migratory  Pelagic  Fisheries 

The  commercial  and  recreational 
demand  for  migratory  coastal  pelagics 
has  led  to  overfishing  for  certain 
species,  including  some  stocks  of  king 
and  Spanish  mackerel.  Additionally, 
some  are  transboundary  with  Mexico 
and  other  countries  and  may  ultimately 
demand  international  management 
attention.  Current  high  priorities 
include: 

a.  Recruitment  indices  for  king  and 
Spanish  mackerel,  cobia,  dolphin,  and 
bluefish,  primarily  frtim  fishery- 
independent  data  sources. 

b.  Assessment  and  management 
models  for  coastal  pelagic  resources  that 
are  dominated  by  single  year  classes, 
such  as  Spanish  mackerel,  dolphin,  and 
bluefish. 

c  Fishery-independent  methods  of 
assessing  stock  abundance  of  king  and 
Spanish  mackerel. 

d.  Release  mortality  data  for  all 
coastal  pelagic  species. 

e.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  with  special 
emphasis  on  king  mackerel.  This 
includes  length-frequency  and  life 
history  information. 

f.  Information  on  populations  of 
coastal  pelagics  overwintering  off  the 
Gulf  of  Mexico  and  the  South  Atlantic 
States  of  North  Carolina,  South 
Carolina,  Georgia,  and  Florida, 
especially  concerning  population  size, 
age  and  movement  patterns. 

g.  Development  ot  a  practical  method 
for  aging  dolphin. 

h.  Basic  biostatistics  for  cobia  and 
dolphin  to  develop  age-length  keys  and 
maturation  schediiles  for  stock 
assessments. 

i.  Impact  of  bag  limits  on  total  catch 
and  landings  of  king  and  Spanish 
mackerel. 

j.  Demand  and/or  supply  functions  for 
private  recreational  and  commercial 
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king  mackerel  fisheries,  including 
baseline  cost  and  return  data.  Emphasis 
should  be  on  changes  in  marginal  values 
of  producer  and  consumer  surplus, 
since  the  studies  would  be  us«i  in 
allocation  frameworks  where  total 
values  are  not  necessarily  required. 

k.  Extermination  of  the  stock  structure 
of  king  mackerel  from  South  Atlantic 
and  Gulf  waters. 

1.  Sociological  and  anthropological 
surveys  of  coastal  pelagic  fisheries. 

5.  Highly  Migratory  Pehgic  Species 

Several  fisheries  exist  in  the  Gulf  and 
South  Atlantic  that  target  highly 
migratory  sfiedes,  such  as  tuna  and 
billfish.  Changes  in  the  temporal  and 
spatial  components  of  fishing  effort  and 
fishing  gear  and  tactics  need  to  be 
characterized  and  the  efliects  quantified. 
Priority  areas  include: 

a.  Characterization  of  specific  longline 
fisheries,  including  targeted  species, 
stock  identification,  catch-per-unit 
effort,  and  biological  parameters  (e.g., 
sex  ratios  and  reproductive  state)  by 
gear  type,  area,  and  season. 

b.  Evaluation  of  vessel  log  data  for 
monitoring  the  fisheries. 

c.  Dependence  of  vessels  and  persons 
engaged  in  pelagic  longlining  on  other 
fisheries.  Particular  emphasis  should  be 
placed  on  the  extent  to  which  the 
capital  and/or  labor  engages  in  other 
fisheries  at  particular  times  of  the  year 
and  reasons  for  this  switching  behavior. 

6.  Gmundfish  and  Estuarine  Fishes 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  database  for 
assessments  comes  horn  studies 
conducted  by  NMFS  and  state  fishery 
management  agencies.  Because  of  the 
historic  and  current  size  of  these  fish 
stocks,  their  importance  as  predator  and 
prey  species,  and  their  current  or 
potential  use  as  commercial  and 
recreational  fisheries,  more  information 
on  their  biology  and  life  history  is 
needed.  General  research  needs  are: 

a.  Red  drum.  (1)  Size  and  age 
structure  of  the  oRishore  adult  stock  in 
the  Gulf 

(2)  Life  history  parameters  and  stock 
structure  for  the  Gulf  and  the  South 
Atlantic:  Migratory  patterns,  long-term 
changes  in  abundance,  growth  rates,  and 
age  structure.  Specific  research  needs 
for  Atlantic  red  drum  are  estimates  of 
fecundity  as  a  function  of  length  and 
weight  and  improved  coastwide 
coverage  for  age-length  keys. 

(3)  Catch-and-release  mortality  rates 
from  inshore  and  nearshore  waters. 

b.  Life  history  and  stock  structure  for 
weakfish,  menhaden,  spot,  and  croaker 
in  the  Gulf  and  the  South  Atlantic: 


Migratory  patterns,  long-term  changes  in 
abundance,  growth  rates,  and  age 
structure  and  comparisons  of  the 
inshore  and  ofiishore  components  of 
recreational  and  commercial  fisheries. 

c.  Improved  catch-and-effort  statistics 
from  recreational  and  commercial 
fisheries,  including  development  of  age- 
length  keys  for  size  and  age  structure  of 
the  catch,  to  develop  production 
models. 


7.  General 

There  are  many  other  areas  of 
research  that  need  to  be  addressed  for 
improved  understanding  and 
management  of  fishery  resources.  These 
include  methods  for  data  collection, 
management,  analysis,  and  better 
conservation.  Examples  of  high-priority 
research  needs  include: 

a.  Update  existing  economics 
information  on  the  for-hire  fisheries 
(charter  boats,  headboats  and  guide 
boats)  A  study  covering  the  year-round 
activities  of  the  for-hire  industry  from 
Texas  to  North  Carolina. 

b.  Development  of  improved  methods 
and  procedures  for  transferring 
technology  and  educating  constituency 
groups  concerning  fishery  management 
and  conservation  programs.  Of  special 
importance  are  programs  concerned 
with  controlled  access  and  introduction 
of  conservation  gear. 

c.  Compilation  of  baseline  socio- 
demographic  data  for  describing  the 
social  and  cultural  framework  of 
managed  fisheries. 

d.  Dhssign  and  evaluation  of 
innovative  approaches  to  fishery 
management  with  special  attenticm 
given  to  those  approaches  that  control 
access  to  specific  fisheries. 

B.  Priority  in  program  emphasis  will 
be  placed  upon  funding  projects  that 
have  the  greatest  probability  of 
recovering,  maintaining,  improving,  or 
developing  fisheries;  improving  the 
understanding  of  factors  affecting 
recruitment  success;  and  generating 
increased  values  and  recreational 
opportunities  from  fisheries.  Projects 
will  be  evaluated  as  to  the  likelihood  of 
achieving  these  benefits  through  short- 
and  long-term  research  efibrts,  with 
consideration  given  to  the  magnitude  of 
the  eventual  economic  benefits  that  may 
be  realized. 


Xin.  Evalaation  Criteria 

Successful  applicants  generally  will 
be  recommended  within  210  days  frnm 
the  date  of  publication  of  this  notice. 
The  earliest  start  date  of  awards  will  be 
about  90  days  after  each  project  is 
selected  and  after  all  NMFS/applicant 
negotiations  of  cooperative  activities 
have  been  completed  (the  earliest  start 


date  of  awards  will  be  about  300  days 
after  the  date  of  publication  of  this 
notice).  Applicants  should  consider  this 
selection  and  processing  time  in 
developing  requested  start  dates  for 
their  applications.  Proposed  projects 
will  be  evaluated  and  ranked  as  follows: 

A.  Cooperatively  developed 
apphcations  that  propose  activities  of 
two  or  more  qualified  applicants  to 
address  important  fishery  conservation 
and  management  issues  or  problems 
identified  in  the  Project  Funding 
Priorities  for  this  solicitation  may  be 
evaluated  as  a  group  by  NMFS.  If 
selected  for  funding,  individual 
cooperative  awards  may  be  made  to 
each  individual  applicant.  Application 
procedures  for  this  type  of  proposal  are 
also  included  in  the  FY  1997  MARFIN 
Application  Package. 

B.  Unless  otherwise  specified  by 
statute,  in  reviewing  applications  for 
cooperative  agreements,  including  those 
that  include  consultants  and  contracts, 
NOAA  will  make  a  determination 
regarding  the  following: 

1.  Is  the  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  the  accomplishment  of  its  goals  and 
objectives? 

2.  Is  the  proposed  allocation  of  the 
applicant's  time  reasonable  and 
conmiensurate  with  the  applicant's 
involvement  in  the  project? 

3.  Are  the  proposed  costs  for  the 
applicant's  involvement  in  the  project 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  from  the 
applicant's  participation? 

4.  Is  the  project  proposal  substantial 
in  character  and  design? 

C.  Applications  meeting  the  above 
requirements  will  be  forwarded  for 
technical  evaluation.  Applicants 
submitting  applications  not  meeting  the 
above  requirements  will  be  notified. 
Evaluations  normally  will  involve 
experts  from  non-NOAA  as  well  as 
NOAA  organizations.  Comments 
submitted  to  NMFS  by  each  evaluator 
will  be  taken  into  consideration  in  the 
ranking  of  projects.  NMFS  will  provide 
point  scores  on  proposals,  based  on  the 
following  evaluation  criteria: 

1.  Does  the  proposal  have  a  clearly 
stated  goal(s)  with  associated  objectives 
that  meet  the  needs  outlined  in  the 
Project  Narrative?  (30  points) 

2.  Does  the  proposal  clearly  identify 
and  describe,  in  the  Project  Outline  and 
Statement  of  Work,  scientifically  valid 
methodologies  and  analytical 
procedures  that  will  adequately  address 
project  goals  and  objectives?  (30  points) 

3.  Do  the  principal  investigators 
provide  a  scientifically  realistic 
timetable  to  enable  fiill  accomplishment 
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of  all  aspects  of  the  Statements  of  Work? 
(20  points) 

4.  Do  the  principal  investigators 
define  how  they  will  maintain 
stewardship  of  the  project  performance, 
finances,  cooperative  relationships,  and 
reporting  requirements  for  the  proposal? 
(10  points) 

5.  Are  the  proposed  costs  appropriate 
for  the  scope  of  work  proposed?  (10 
points) 

XIV.  Selection  Procedures 

All  applications  will  be  ranked  by  a 
NMFS  scientific  panel  into  two  groups: 
Recommended,  and  Not  Recommended. 
Proposals  ranked  as  Not  Recommended 
will  not  be  given  further  consideration 
for  selection  and  funding. 
Recommended  rankings  will  be 
presented  to  a  panel  of  non-NOAA 
fishery  experts  who  will  individually 
consider  the  significance  of  the  problem 
addressed  in  each  project  proposal,  the 
technical  evaluation,  and  need  for 
funding.  These  panel  members  will 
provide  individual  recommendations  to 
NMFS  on  each  proposal  classified  as 
Recommended. 

The  non-NOAA  panel  members' 
individual  comments,  recommendations 
and  evaluations,  and  recommendations 
of  the  NMFS  sdentific  panel  and  NMFS 
Southeast  Program  Officer  will  be 
considered  by  the  Regional 
Administrator,  Southeast  Region,  NMFS 
(Regional  Administrator).  The  Regional 
Administrator,  in  consultation  with  the 
Assistant  Administrator  for  Fisheries, 
will:  (a)  Determine  which  projects  do 
not  substantially  duplicate  other 
projects  that  are  currently  funded  by 
NOAA  or  are  approved  for  funding  by 
other  Federal  offices,  (b)  select  the 
projects  to  be  funded,  (c)  determine  the 
amount  of  funds  available  for  each 
project,  and  (d)  determine  which 
components  of  the  selected  projects 
shall  be  funded.  The  exact  amount  of 
fimds  awarded,  the  final  scope  of 
activities,  the  project  duration,  and 
specific  NMFS  cooperative  involvement 
with  the  activities  of  each  project  will 
be  determined  in  pre-award  negotiations 
between  the  applicant,  the  NOAA 
Grants  Office,  and  the  NMFS  Program 
Staff.  Projects  must  not  be  initiated  by 
recipients  until  a  signed  award  is 
received  from  the  NOAA  Grants  Office. 

NMFS  will  make  project  applications 
available  for  review  as  follows: 

A.  Consultation  with  members  of  the 
fishing  industry,  management  agencies, 
environmental  organizations,  and 
academic  institutions:  NMFS  shall,  at 
its  discretion,  request  comments  from 
members  of  the  fishing  and  associated 
industries,  groups,  organizations,  and 
institutions  who  have  knowledge  in  the 


subject  matter  of  a  project  or  who  would 
be  affected  by  a  project. 

B.  Consultation  with  Government 
ogenciesr  Applications  will  be  reviewed 
by  the  NMFS  Southeast  Region  Program 
Office  in  consultation  with  the  NMFS 
Southeast  Fisheries  Science,  including 
appropriate  operations  and  laboratory 
personnel,  the  NOAA  Grants  Officer 
and,  as  appropriate,  DOC  bureaus  and 
other  Federal  agencies. 

XV.  Other  Reqairements 

A.  Federal  policies  and  procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and  DOC 
policies,  regulations,  and  procedures 
applicable  to  Federal  financial 
assistance  awards.  Women  and  minority 
individuals  and  groups  are  encouraged 
to  submit  applications  under  this 
program. 

B.  Past  performance.  Any  first-time 
applicant  for  Federal  grant  funds  is 
subject  to  a  pre-award  accounting 
survey  prior  to  execution  of  the  award. 
Unsatisfactory  performance  under  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

C  Pre-award  activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  or  written  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  DOC  to  cover 
pre-award  costs. 

D.  No  obligation  of  future  funding.  If 
an  application  is  selected  for  funding, 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  the  award.  Renewal  of  an  award  to 
increase  funding  or  extend  the  period  of 
performance  is  at  the  total  discretion  of 
DOC. 

E.  Delinquent  Federal  debt^.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  or  to  its  subrecipients  who 
have  any  outstanding  delinquent 
Federal  debt  or  fine  until  either: 

1.  The  delinquent  account  is  paid  in 
hill: 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DOC  are  made. 

F.  Name  check  review.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of,  or  are 
presently  facing,  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
that  significantly  reflect  on  the 
applicant's  management  honesty  or 


financial  integrity.  Potential  non-profit 
and  for-profit  recipients  may  also  be 
subject  to  reviews  of  Dim  and  Bradstreet 
data  or  other  similar  credit  checks. 

G.  Primary  applicant  certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,"  and  the 
following  explanations  are  hereby 
provided: 

1.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  26.105)  are  subject  to 
15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

2.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  Section  605) 
are  subject  to  15  CFR  part  26,  Subpart 
F,  "Govemmmt-wide  Requirements  for 
Drug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C  1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements, 
contracts  for  more  than  $100,000,  loans 
and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  afliected  programs, 
whichever  is  greater,  and 

4.  Anti-lobbying  disclosures.  Any 
applicant  who  has  paid  or  wrill  pay  for 
lobbying  using  any  funds  must  submit 

a  Form  SL-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR 
part  28,  appendix  B. 

H.  Lower  tier  certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower-tier  covered  transactions  at 
any  tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lc^bying"  and 
disclosure  form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC  A 
form  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

I.  False  statements.  A  false  statement 
on  the  application  is  grounds  for  denial 


A9A9 


VwAttral  BitoisHir  /  Vnl    RZ.  Nn.  19  /  Wednesday.  Tanuarv  29.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


4261 


or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  th  18  U.S.C 
1001. 

J.  Intergovernmental  review. 
Applications  under  this  program  are 
subject  to  the  provisions  of  E.0. 12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

K.  Requirement  to  buy  American- 
made  equipment  and  products. 
Applicants  are  hereby  notified  that  they 
are  encouraged,  to  the  extent  feasible,  to 
pim:hase  American-made  equipment 
and  products  with  funding  provided 
under  this  program. 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

Cooperative  agreements  awarded 
pursuant  to  pertinent  statutes  shall  be  in 
accordance  with  the  Fisheries  Research 
Plan  (comprehensive  program  of 
fisheries  research)  in  effect  on  the  date 
of  the  award. 

Federal  participation  under  the 
MARFIN  Program  may  include  the 
assignment  of  £)OC  scientific  personnel 
and  equipment. 

Reasonable,  negotiated  financial 
compensation  will  be  provided  under 
awards  for  the  work  of  eligible  grantee 
workers. 

Information-collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  Control  No.  0648- 
0175)  under  the  provisions  of  the 
Paperworic  Reduction  Act. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to, 
nor  shall  any  person  be  subject  to  a 
penalty  for  foilure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number.  Public  reporting 
burden  for  agency-specific  coUection-of- 
information  elements,  exclusive  of 
requirements  specified  under  applicable 
OMB  circulars,  is  estimated  to  average 
4  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  soim^es,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  reporting  burden  estimate 


or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES). 

Authority:  15  U.S.C.  713c-3(d) 
Dated:  January  22, 1997. 
Nancy  Foiter, 

Deputy  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  97-2109  Filed  1-28-97;  8:45  am) 

BHUNQ  CODE  3Sia-a-F 

p.D.  012197B] 

Gulf  Of  Mexico  Hshery  Management 
Council;  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
meeting  of  its  Personnel  Committee. 
DATES:  This  meeting  will  be  held  from 
8:00  a.m.  to  10:00  a.m.  on  February  6, 
1997. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Bay  Harbor  Inn,  7700 
Courtney  Campbell  Causeway,  Tampa, 
FL;  telephone:  813-281-8900. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  E.  Swingle,  Executive  Director, 
telephone:  813-228-2815. 
SUPPLBOITARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to 
discuss  personnel  issues  (CLOSED 
SESSION). 

Dated:  January  23, 1997. 
George  H.  Darcy, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  97-2108  Filed  1-28-^97;  8:45  am) 
MLUNQ  OOOE  IB1»-a-F 


National  Weather  Service  Proposed 
Autonurtion  and  Closure  Certifications 

SUMMARY:  On  January  7, 1997  (62  FR 
981),  the  National  Weather  Service 
(NWS)  published  a  notice  and 
opportunity  for  public  comment  for  43 
proposed  automation  and  closure 
certifications.  Since  that  time,  it  has 
been  determined  that  at  six  of  these 
sites,  NWS  is  not  ready  to  proceed  with 
the  proposed  certifications. 
Accordingly,  this  notice  is  to  advise  that 
these  six  proposed  automation  and 
closure  certifications  are  being 
withdrawn. 


ADDRESSES:  Inquiries  regarding  these 
withdrawals  should  be  directed  to  Tom 
Beaver,  Room  09356, 1325  East-West 
Highway,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Scanion  at  301-713-1698  X151. 
SUPPLBiefTARY  INFORMATION:  In 
compliance  with  Public  Law  102-567. 
the  Secretary  of  Commerce  must  certify 
that  automating,  consolidating, 
relocating,  and  closing  any  field  ofiice 
wall  not  result  in  any  degradation  of 
service  to  the  afiiected  areas  of 
responsibiUty.  Further,  the  Secretary 
must  publish  the  proposed  certification 
in  the  Federal  Register  for  a  60-day 
public  comment  period.  This 
certification  authority  has  been 
delegated  to  the  Under  Secretary  for 
Oceans  and  Atmosphere. 

On  January  7. 1997,  the  NWS 
published  43  proposed  automation  and 
closure  certifications  (62  FR  981).  Since 
that  time,  it  has  been  determined  that  at 
six  of  these  sites,  NWS  is  not  ready  to 
proceed  with  the  proposed 
certifications.  Accordingly,  to  avoid  any 
confusion  and  ensure  that  the  public 
does  not  waste  time  submitting 
comments  unnecessarily,  the  NWS  is 
withdrawing  the  following  six  proposed 
automation  and  closure  certifications: 

(1)  The  residual  Boston  Weather 
Service  Office  (WSO); 

(2)  Bridgeport,  Connecticut  WSO; 

(3)  The  residual  Portland,  Maine 
WSO; 

(4)  Providence,  Rhode  Island  WSO; 

(5)  Hartford,  Connecticut  WSO;  and 

(6)  Worcester,  Massachusetts  WSO. 
The  NWS  will  propose  these 

certifications  for  a  60-day  public 
comment  period  at  a  later  date. 

Dated:  January  23, 1997. 
Elbert  W.  Friday,  Jr., 

Assistant  Administrator  for  Weather  Services. 
IFR  Doc.  97-2077  Filed  1-28-97;  8:45  am] 
BILUNQ  COM  361»-U-II 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  Na  WKKMWTq 

Convnent  Request  Entitled  Novation/ 
Ctiange  of  Name  Requirements 

AQENCCS:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
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action:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0076). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Novation/Change  of  Name 
Requirements.  This  OMB  clearance 
currently  expires  on  April  30, 1997. 
dates:  Comment  Due  Date:  March  31, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  k  F  Streets, 
NW,  Room  4037,  Washington,  DC 
20405.  Please  dte  OMB  Control  No. 
9000-0076,  Novation/Change  of  Name 
Requirements,  in  all  correspondence. 
FOR  FURTHER  MFORMATKW  COMTACT: 
Linda  Klein.  Federal  Acqiusition  Policy 
Division.  GSA  (202)  501-3775. 

SUPPLEMBfTARY  information: 

A.  Purpose 

When  a  firm  performing  under 
Government  contracts  wishes  the 


Government  to  recognize  (1)  a  successor 
in  interest  to  these  contracts  or  (2)  a 
name  change,  it  must  submit  certain 
documentation  to  the  Government. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  27.5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
1.000:  responses  per  respondent,  1;  total 
annual  responses,  1,000;  preparation 
hours  per  response,  .458;  and  total 
response  burden  hours,  458. 

Dated:  January  23, 1997. 
Sharon  A.  Kiser, 
FAR  Secretariat. 
(FR  Doa  97-2167  Filed  1-28-97;  8:45  am] 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 


Revised  Non-Foreign 
Diem  Rates 


Overseas  Per 


AQBICY:  DoD  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
action:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 


summary:  The  Per  Diem,  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Avilian  Persoimel  Per  Diem 
Bulletin  Number  191.  This  bulletin  lists 
revisions  in  per  diem  rates  prescribed 
for  U.S.  Government  employees  for 
official  travel  in  Alaska,  Hawaii,  Puerto 
Rico,  the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  191  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  February  1, 1997. 

SUPPUaMBITARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Gvilian  Personnel 
Per  Diem  Bulletin  Number  190. 
Distribution  of  Gvilian  Persoimel  Per 
Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bidletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  Defanse.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office.  The  text  of  the  Bulletin 
follows: 

■UJNGOOM 


■.?^.i    .   vr  :  ■ 
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Max™  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Conraonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  united 
States  by  Federal  government  civilian  en^loyees. 


MAXIMUM' 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

ALASKA: 

ADAK  NAVAL  AIR  STATION 

2/      75 

60 

135 

02/01/97 

ADAK  NAVAL  SECURITY  GRP 

ACT  2/   75 

60 

135 

02/01/97 

ANCHORAGE 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

ANCHORAGE  NAVAL  RESERVE 

CENTER 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 
BARROW 
BETHEL 

81 

110 

93 

60 
76 
61 

141 
186 
154 

02/01/97 
03/01/96 
02/01/97 

CORDOVA 
CRAIG 

74 

72 

146 

02/01/97 

05/01  --  08/31 

97 

96 

193 

03/01/96 

09/01  --  04/30 

75 

,   94 

169 

03/01/96 

DELTA  JUNCTION 

75 

64 

139 

02/01/97 

DUTCH  HARBOR-UNALASKA 

110 

75 

185 

02/01/97 

EARECKSON  AIR  STATION 

75 

60 

135 

02/01/97 

EIELSON  AFB 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

ELMENDORF  AFB 

05/01  --  09/30 

147 

66 

213 

02/01/97 

/Oe/Ol  --  04/30 

81 

60 

141 

02/01/97 

FAIRBANKS 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

FT.  GREELY 

75 

64 

139 

02/01/97 

FT.  RICHARDSON 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

FT.  WAINWRIGHT 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

HOMER 

05/01  --  09/30 

116 

64 

180 

02/01/97 

10/01  --  04/30 

90 

61 

151 

02/01/97 

JUNEAU 

89 

79 

168 

02/01/97 

KKNAI-SOLDOTNA 

05 /-Ol  --  09/30 

94 

61 

155 

02/01/97 

10/01  --  04/30 

74 

59 

133 

02/01/97 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Coiwnonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  eit5>loyees 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

KETCHIKAN 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

KING  COVE 

85 

69 

154 

03/01/96 

KING  SALMON 

77 

68 

145 

03/01/96 

KLANOCK 

05/01  --  08/31 

97 

96 

193 

03/01/96 

09/01  --  04/30 

75 

94 

169 

03/01/96 

KODIAK 

88 

72 

160 

02/01/97 

KDLIS  AGS 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

MORPHY  DOME 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

NOME 

93 

76 

169 

02/01/97 

PETERSBURG 

82 

58 

140 

02/01/97 

SEWARD 

05/01  --  09/15 

114 

74 

188 

02/01/97 

09/16  --  04/30 

78 

71 

149 

02/01/97 

SITKA-MT.  EDGECOMBE 

-  ,■ 

04/01  --  10/31 

97 

63 

160 

02/01/97 

11/01  --  03/31 

86 

62 

148 

02/01/97 

SKAGHAY 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

SPRUCE  CAPE 

88 

72 

160 

02/01/97 

TANANA 

93 

76 

169 

02/01/97 

VALDBZ 

05/15  --  09/15 

105 

65 

170 

02/01/97 

09/16  --  05/14 

84 

64 

148 

02/01/97 

NASILLA 

89 

65 

154 

02/01/97 

WRANGBLL 

05/01  --  09/30 

99 

77 

176 

02/01/97 

10/01  --  04/30 

83 

75 

158 

02/01/97 

[OTHER] 

75 

60 

135 

02/01/97 

AMERICAN  SAMOA: 

V 

AMERICAN  SAMOA 

73 

48 

121 

11/01/94 

GUAM: 

ANDERSEN  AFB    2/ 

190 

85 

275 

05/01/96 

GUAM 

190 

85 

275 

05/01/96   . 

NAVAL  AIR  STATION    2/ 

190 

85 

275 

05/01/96 

NAVAL  COMM  STATION    2/ 

190 

85 

275 

05/01/96 
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Maximum  Per  Diera  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Coimnonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  united 
States  by  Federal  government  civilian  ein)loyees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IB 
RATE 
(B) 


NAVAL  STATION   2/ 
US  NAVAL  HOSPITAL    2/ 
HAWAII: 

CAMP  H  M  SMITH 

BASTPAC  NAVAL  Q9MP  TELE  AREA 

FT.  OBRUSSEY 

FT.  SHAFTER 

HICKAM  AFB 

HONOLULU  NAV  & 

ISLE  OF  HAWAII 

ISLE  OF  HAWAII 

ISLE  OF  KAUAI 

ISLE  OF  KURE 

ISLE  OF  MAUI 

04/16  --  12/14 

12/15  --  04/15 
ISLE  OF  OAHU 
KANBOHE  BAY  MC  BASE 


190 
190 


110 

110 

110 

110 

110 

MC  RESERVE  CTR   110 

HILO  74 

OTHER  105 

114 

10 

100 
113 
110 
110 


KEKAHA  PACIFIC  MISSILE  RANGE  FAC 

114 
KILAUEA  MILITARY  CAMP  74 

LULUALEI  NAVAL  MAGAZINE         110 
NAS  BARBERS  POINT    2/  110 

PEARL  HARBOR  AFLOAT  TNG  GRP,  MIDDLE 

110 
PEARL  HARBOR  NAVAL  COMPLEX  110 
PEARL  HARBOR  NAVAL  SUBMARINE  BASE 

110 
PEARL  HARBOR  NAVY  PUBLIC  WORKS  CTR 

110 

SCHOFIELD  BARRACKS  110 

WHEELER  ARMY  AIRFIELD  110 

[OTHER]  79 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL  22 

MIDWAY  ISLANDS: 

MIDWAY  ISLAND  NAVAL  AIR  FACILITY 

60 
MIDWAY  ISLANDS  60 

NORTHERN  MARIANA  ISLANDS: 

ROTA  93 

SAIPAN  138 

TINIAN  61 


85 
85 

70 
70 
70 
70 
70 
70 
60 
63 
75 
8 

63 
65 
70 
70 

75 
60 
70 
70 

70 
70 

70 

70 
70 
70 
62 

24 


13 
13 

90 
89 
72 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


275 
275 

180 
180 
180 
180 
180 
180 
134 
168 
189 
18 

163 
178 
180 
180 

189 
134 
180 
180 

180 
180 

180 

180 
180 
180 
141 

46 


73 
73 

173 
227 
133 


EFFECTIVE 
DATE 


05/01/96 
05/01/96 

07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 
07/01/96 

07/01/96 
07/01/96 
07/01/96 
07/01/96 

07/01/96 
07/01/96 
07/01/96 
07/01/96 

07/01/96 
07/01/96 

07/01/96 

07/01/96 
07/01/96 
07/01/96 
06/01/93 

07/01/96 


02/01/97 
02/01/97 

05/01/96 
05/01/96 
06/01/95 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United. 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DlEtt 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

- 

[OTHER] 

20 

13 

33 

12/01/90 

PUERTO  RICO: 

BAYAMON 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

CAROLINA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

DORADO 

04/01  --  12/21 

164 

83 

247 

10/01/96 

12/22  --  03/31 

300 

96 

396 

10/01/96  . 

PAJARDO  [INCL  CEIBA, 

LUQUTI.I/3 

&  HUMACAO] 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

FT.  BUCHANAN  [INCL  GSA  SVC  CTK,  GUAYNABO] 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

«3 

193 

10/01/96 

LUIS  MUNOZ  MARIN  lAP 

AGS 

05/01  —  12/14 

102 

60 

162 

10/01/96  . 

12/15  --  04/30 

130 

.  63 

193 

10/01/96 

NAYAGUBZ 

90 

58 

148 

02/01/97 

PC»iCE 

107 

58 

1«S 

10/01/96 

ROOSEVELT  ROADS 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  —  04/30 

114 

68 

182 

10/01/96 

ROOSEVELT  ROADS  NAS 

2/ 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

SABANA  SECA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

SABANA  SECA  US  NAVAL 

SEC  GRP  ACT 

05/01  -.-  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

SAN  JUAN 

• 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

SAN  JOAN  US  NAVAL  RESERVE  STATION 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 
rOTRRRl 

130 
70 

63 
SO 

193 
120 

10/01/96 
10/01/96 

VIRGIN  ISLANDS  (U.S.): 

ST.  CROIX  127 


78 


205 


^^I^\l3^ 


4268        Federal  Register  /  Vol.  62.  No.  19  /  Wednesday.  January  29.  1997  /  NoUces 


Federal  Regjater  /  Vol.  62,  No.  19  /  Wednesday.  January  29,  1997  /  Notices 


4267 


Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonvrealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  Ibiited 
States  by  Federal  government  civilian  en^loyees. 


LOCALITY 


MAXIMUM 
LODGING 
AMOUNT 
(A)    + 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EPPECTIVE 
DATE 


ST.  JOHN 

04/16  --  12/21 
12/22  --  04/15 

ST.  THOMAS 

04/12  --  12/15 
12/16  --  04/11 
WAKE  ISLAND: 

HAKE  ISLAND 


242 
391 

168 
268 

40 


89 
100 

93 
103 

35 


331 
491 

261 
371 

75 


08/01/96 
08/01/96 

08/01/96 
08/01/96 

10/01/96 


Dated:  January  23, 1997 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  97-2078  Filed  1-28-97;  8:45  am| 
BHiJNQ  CODE  50W-04-M 
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Department  of  ttie  Arniy 

Notice  of  Intent  to  Grant  an  Exciuaive 
or  Partially  Exelualve  Ucenae  to  TRS 
Ceramics,lnc 

agency:  U.S.  Army  Research 

Laboratory. 

action:  Notice  of  intent. 


SUMMARY:  In  compliance  with  37  CFR 
40-4  et  seq.,  the  Department  of  the  Array 
hereby  gives  notice  of  its  intent  to  grant 
to  TRS  Ceramics,  Inc..  a  corporation 
having  its  principle  place  of  business  at 
Suite  J,  2820  East  Ck>llege  Ave.,  State 
College,  PA  16801;  an  exclusive  or 
partially  exclusive  license  to 
manufacture  under  U.S.  Patents 
5.486.491,  issued  23  Jan.  1906,  entitled 
"Ceramic  Ferroelectric  Composite 
Material— BSTO-ZRO2;  5,312,790. 
issued  17  May  1994,  entitled  "Ceramic 
Ferroelectric  Material":  and  5,427.988. 
issued  27  Jun  1995.  entitled  "Ceramic 
Ferrolectric  Composite  Material — 
BSTO-MGO".  Anyone,  wishing  to 
object  to  the  granting  of  this  license  has 
60  days  from  the  date  of  this  notice  to 
file  written  objections  along  with 
supporting  evidence,  if  any. 
FOR  FURTHBl  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-CS-TT/Bldg.  459,  Aberdeen 
Proving  Ground,  Maryland  21005-5425, 
Telephone:  (410)  278-5028. 
SUPPLBieiTARY  INFORMATION:  None. 

Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  97-2136  Filed  1-28-97;  8:45  am] 
MjjNO  oooe  3n»-0MI 


Corpa  of  Engineers 

Intent  to  f>repare  a  Draft  Envirorunental 
Impact  Statement  (DEIS)  for  the 
Intraooastal  Waterway  (IWW)  Locks, 
Louisiana,  Feasibility  Study 

AQSICY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  A  reconnaissance  study  of  the 
\ocks  on  the  Gulf  Intracoastal  Waterway 
in  Louisiana  determined  that  the  Bayou 
Sorrel  Lock  has  the  most  immediate 
.  need  for  an  increase  in  capacity  to  pass 
navigation  traffic  and  needs  to  be 
modified  or  replaced  to  provide 
sufficient  height  to  pass  a  project  flood 
in  the  Atchafalaya  Basin.  The  Bayou 
Sorrel  Lock  is  located  along  the  Morgan 
City  to  Port  Allen  alternate  route  near 
the  to%vn  of  Bayou  Sorrel  and  allows 
navigation  traffic  to  pass  through  the 


East  Atchafalaya  Basin  Protection  Levee. 
The  DEIS  will  address  alternatives  for 
replacement  of  the  existing  Bayou  Sorrel 
Lock. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  DEIS  should 
be  addressed  to  Mr.  Richard  Boe  at  (504) 
862-1505.  Questions  about  the 
feasibility  study  should  be  addressed  to 
Mr.  Kevin  Wagner  at  (504)  862-2509. 
Their  address  is  U.S.  Army  Corps  of 
Engineers.  Planning  Division  (CELMN- 
PD),  P.O.  Box  60267,  New  Orleans. 
Louisiana  70160-0267. 

SUPPLEMENTARY  INFORMATION: 

1.  Authority.  The  feasibility  study  is 
authorized  by  two  Congressional 
resolutions.  The  first  resolution  was 
adopted  by  the  Committee  on  Public 
Works  of  the  U.S.  Senate  on  September 
29, 1972,  and  the  second  was  adopted 
by  the  Committee  on  Public  Works  of 
the  U.S.  House  of  Representatives  on 
October  12, 1972.  Both  resolutions 
requested  the  Board  of  Engineers  for 
Rivers  and  Harbors  to  investigate  the 
Gulf  Intracoastal  Waterway  to  determine 
the  advisability  of  modifyiiag  the 
existing  project. 

2.  Proposed  Action.  The  proposed 
action  is  to  determine  the  feasibility  of 
replacing  the  Bayou  Sorrel  Lock  with  a 
larger,  more  efficient  lock.  Various  sizes, 
alignments,  and  construction  techniques 
will  be  investigated  for  the  replacement 
lock.  The  DEIS  will  discuss  these 
alternatives  and  disclose  the  impacts  of 
the  alternatives  for  which  detailed 
investigations  are  made. 

3.  Altematives.  A  variety  of 
alternatives  for  replacement  of  the  locJc, 
as  well  as  the  no-action  alternative,  are 
under  investigation.  Altematives 
include  concrete  shell  design,  earthen 
chamber  design,  and  lock  sizes  from  75 
to  110  feet  wide  and  up  to  1,200  feet 
long.  Associated  with  any  lock 
replacement  plan  is  the  necessity  to 
dispose  of  large  quantities  of  dredged 
material.  Investigations  are  being 
conducted  to  minimize  the 
environmental  impact  of  dredged 
material  disposal  and  to  mitigate  for 
unavoidable  impacts. 

4.  Scoping.  Scoping  is  the  process  for 
determining  the  scope  of  issues  to  be 
addressed  and  for  identifying  the 
significant  issues  related  to  a  proposed 
action.  For  this  study,  a  scoping  input 
request  letter  will  be  sent  to  all  parties 
believed  to  have  an  interest.  The 
scoping  input  request  will  invite 
comments  on  study  alternatives  and 
other  significant  study-related  issues  to 
be  addressed  in  the  DEIS.  The  scoping 
input  request  will  also  serve  as  an 
invitation  to  a  public  scoping  meeting  to 
be  held  in  the  town  of  Bayou  Sorrel  in 


early  1997.  All  interested  parties  are 
invited  to  comment  at  this  time,  and 
anyone  interested  in  this  study  should 
request  to  be  included  in  the  study 
mailing  list. 

5.  Significant  Issues.  The  tentative  list 
of  issues  and  resources  to  be  evaluated 
in  the  DEIS  includes:  forested  wetlands 
(including  wildlife  resources),  aquatic 
resources  (including  water  quality), 
threatened  and  endangered  species, 
recreation  resources,  cultural  resources, 
socioeconomic  resources. 

6.  Cooperating  Agencies.  Non-Federal 
cost  sharing  will  be  provided  through 
the  Inland  Waterway  Trust  Fund, 
administered  by  the  Inland  Waterway 
Users  Board.  No  cooperating  agencies 
have  been  designated. 

7.  Environmental  Consultation  and 
Review.  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  assisting  in 
identification  of  impacts  and  in  the 
development  of  mitigation  plans.  The 
Service  will  provide  a  Fish  and  Wildlife 
Coordination  Act  report.  Consultation 
will  also  be  accomplished  with  the 
Service  concerning  threatened  and 
endangered  species.  The  DEIS  will  be 
distributed  to  all  interested  agencies, 
organizations,  and  individuals. 

8.  Estimated  Date  of  Availability.  The 
DEIS  is  scheduled  to  be  distributed  to 
the  public  in  July  1998. 

Dated:  January  10, 1997. 
William  L.  Conner, 
Colonel,  U.S.  Army,  District  Engineer. 
[FR  Doc  97-2137  Filed  1-28-97;  8:45  ami 
gaxMO  COM  sne-a«-M 


Department  Of  Army,  Corps  Of 
Engineers 

Intent  to  Prepare  a  Feasibility  Study 
and  Draft  Environmental  Impact 
Statement  (DEIS)  for  the  Anacostia 
River  and  Tributaries  Phaae  2 
FMsibUlty  Study  in  Montgomery 
County,  Maryland 

AQBICY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

action:  Notice  of  Intent. 

summary:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  is  initiating 
the  Anacostia  River  and  Tributaries 
(Phase  2)  FeasibiUty  Study  on  the 
Montgomery  County,  Maryland  portion 
of  the  Northwest  Branch  watershed.  The 
riparian  and  aquatic  environmental 
integrity  of  the  Northwest  Branch 
watershed  has  been  severely  degraded 
by  urbanization,  inadequate 
infrastructure  and  industrial 
encroachment.  The  Phase  2  study  will 
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result  in  detailed  designs  for  stream 
restoration,  stormwater  management, 
and  stonnwater  retrofit  projects.  These 

g rejects  are  expected  to  restore  stream 
abitat,  provide  wetland  habitat,  and 
improve  water  quality.  A  DEIS  will  be 
integrated  into  the  feasibility  study  to 
document  existing  conditions,  project 
actions,  and  project  e%cts  and 
products.  Montgomery  County  and  the 
Maryland  National  Capital  Park  and 
Planning  Commission  are  the  non- 
Federal  sponsors  for  the  project. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms.  April 
Perry,  Study  Manager,  Baltimore 
District,  U.S.  Army  Corps  of  Engineers, 
ATTN:  CENAB-PL-P,  P.O.  Box  1715, 
Baltimore  Maryland  21203-1715, 
telephone  (410)  962-0684.  E-mail 
address: 
april.s.perry@ccmail.nab.usace.army.mil 

SUPPlfMBITARY  INFORMATION: 

1.  The  U.S.  House  of  Representatives, 
Committee  on  Public  Works  and 
Transportation,  authorized  the 
Anacostia  River  and  Tributaries 
Reconnaissance  Study  in  a  resolution 
dated  September  8, 1988.  It  was  further 
authorized  in  the  June  25, 1990 
Statement  of  New  Environmental 
Approaches  by  the  Assistant  Secretary 
of  the  Army  (Civil  Works),  which  gave    ' 
fish  and  wildUfe  restoration  the  status  of 
a  priority  project  output. 

2.  The  Anacostia  River  and 
Tributaries  Phase  1  Feasibility  Study 
produced  by  the  Corps  in  1994 
determined  that  previous  Corps  activity 
in  the  Anacostia  Watershed  has  had  a 
detrimental  impact  to  the  eocsystem  of 
the  Anacostia.  The  study  recommended 
that  additional  feasibility  studies 
focusing  on  environmental  restoration 
be  pursued.  Following  the  completion 
of  Uie  1994  Phase  1  feasibility  report, 
the  Baltimore  District  Corps  of 
Engineers  and  Montgomery  County 
Department  of  Environmental  Protection 
identified  the  potential  for  additional 
environmental  restoration  opportunities 
within  the  Anacostia  watershed. 

3.  In  September  of  this  year,  the  Corps 
and  Montgomery  County  executed  a 
feasibility  cost-sharing  agreement  for  a 
Phase  2  Feasibility  study.  The  area 
proposed  for  environmental  restoration 
is  known  as  the  Northwest  Branch  of  the 
Anacostia  River  and  is  located  in  the 
western  portion  of  Montgomery  County. 
The  watershed  has  several 
environmental  problems  including 
channel  instability,  erosion,  and 
sedimentation  that  adversely  impact  the 
existing  habitat  and  threaten  planned 
restoration  measures.  The  Phase  2  study 
will  identify  areas  with  such  problems 


and  recommend  projects  for  specific 
sites  that  will  be  selected.  It  is 
anticipated  that  the  study  will  result  in 
a  combination  of  stream  restoration  and 
stormwater  management  projects. 

4.  The  planning  goals  of  the  Phase  2 
study  are  to  restore  acquatic  and 
riparian  habitat,  improve  water  quality, 
and  contribute  to  the  restoration  of  the 
Anacostia  River  ecosystem  by 
stabilizing  stream  channels  that  make 
significant  contributions  to  stream 
channel  erosion  and  sedimentation  and 
by  reducing  stormwater  runoff  rates, 
velocities,  and  pollutant  loads.  To 
achieve  this  goal,  the  Corps  will  further 
define  the  problems  and  opporttmities 
in  the  Northwest  Branch  waterehed; 
analyze  and  forecast  environmental 
resource  conditions;  formulate, 
evaluate,  and  compare  alternative  plans 
for  multiple  sites;  develop  detailed 
designs  and  costs  at  selected  sites;  and 
recommend  a  cost-efEactive  plan  for  the 
Montgomery  Coimty  portion  of  the 
Northwest  Branch  watershed. 

5.  The  decision  to  implement  these 
actions  will  be  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  That 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit  which  reasonably  may  be 
expected  to  accrue  from  the  proposal 
will  be  balanced  against  its  reasonably 
foreseeable  costs.  The  Baltimore  District 
is  preparing  a  DEIS  which  will  describe 
the  impacts  of  the  proposed  projects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  public 
interest.  The  DEIS  will  be  in  accordance 
with  NEPA  and  will  document  all 
factors  which  may  be  relevant  to  the 
proposal,  including  the  cumulative 
effiacts  thereof.  Among  these  factors  are 
habitat  restoration,  channel  and  erosion 
control,  improvements  to  water  quality, 
and  stormwater  management.  If 
applicable,  the  DEIS  will  also  apply 
guidelines  issued  by  the  Environmental 
Protection  Agency,  under  the  authority 
of  Section  404(b)(1)  of  the  Clean  Water 
Act  of  1977  (Pub.  L  95-217). 

6.  The  pubUc  involvement  program 
will  include  workshop>s,  meetings,  and 
other  coordination  with  interested 
private  individuals  and  organizations, 
as  well  as  with  concerned  Federal,  state 
and  local  agencies.  Coordination  letters 
and  newsletters  have  been  sent  to 
appropriate  agencies,  organizations,  and 
individuals  on  an  extensive  mailing  Ust. 
Additional  public  information  will  be 
provided  through  print  media,  mailings, 
radio  and  television  announcements. 

7.  In  addition  to  the  Corps, 
Montgomery  Coimty,  the  Maryland 
National  Capital  Park  and  Planning 


Commission,  other  participants  that  will 
be  involved  in  the  study  and  DEIS 
process  include  the  following:  U.S. 
Environmental  Protection  Agency;  U.S. 
Fish  and  Wildlife  Service;  U.S.  Forest 
Service;  U.S.  Geological  Survey:  Natural 
Resource  Conservation  Service;  and  the 
U.S.  National  Park  Service.  The 
Baltimore  District  invites  potentially 
affected  Federal,  state,  and  local 
agencies,  and  other  organizations  and 
entities  to  participate  in  this  study. 

8.  The  Anacostia  Phase  2  Feasibility 
Study  and  integrated  DEIS  are 
tentatively  scheduled  for  pubUc  review 
in  March  1999. 
HaroM  L.  Nebon, 
Acting  Chief,  Planning  Division. 
(PR  Doc  97-2135  Filed  1-2&-97;  B:45  am) 
BHXMQ  OOOe  S710-41-4I 


Department  of  the  Navy 

Notice  of  Availability  of  Invention  for 
Ucenaing;  Government  Owned 
invention 

SUKMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Copies  of  the  patent  dted  are 
available  horn  the  Commissioner  of 
Patents  and  Trademarks,  Washington, 
D.C.  20231,  for  $3.00  each.  Requests  for 
copies  of  the  patent  should  include  the 
patent  number. 

FOR  FURTHER  INFORMATION  COMT ACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research,  ONR  OOCC. 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660, 
telephone  (703)  696-4001. 

U.S.  Patent  No.  5,552.93:  AUDIO 
INFORMATION  APPARATUS  FOR 
PROVIDING  POSITION 
INFORMATION,  patented  September  3, 
1996. 

Dated:  January  14, 1997. 
D.E.  Koemg.  |r. 

LCDR.  /AGC,  VSN.  Federal  Begister  Liaison 
Officer. 

(PR  Doc  97-2123  Filed  l-2»-97;  8:45  am) 
BUJNG  ooK  ano-f^-p 


DEFENSE  NUCLEAR  FACtUTIES 
SAFETY  BOARD 

Reeolution  of  Potential  Conflict  of 
Interest 

The  Defense  Nuclear  Facilities  Safety 
Board  (Board)  has  identified  and 
resolved  potential  conflicts  of  interest 
situations  related  to  its  proposed 
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contractor,  Mr.  Lary  M.  McGrew.  This 
Notice,  which  is  a  summary  of  the  facts 
related  to  this  decision,  satisfies  the 
requirements  of  10  CFR  1706.8(e)  with 
respect  to  publication  in  the  Federal 
Register.  Under  the  Board's 
Organizational  and  Ck)nsultant  Conflicts 
of  Interests  Regulation,  10  CFR  part 
1706  (OQ  Regulations),  an 
organizational  or  consultant  conflict  of 
interest  (OQ)  means  that  because  of 
other  past,  present  or  future  planned 
activities  or  relationships,  a  contractor 
or  consultant  is  unable,  or  potentially 
unable,  to  render  impartial  assistance  or 
advice  to  the  Board,  or  the  objectivity  of 
such  offieror  or  contractor  in  performing 
work  for  the  Board  is  or  might  be 
otherwise  impaired,  or  such  offeror  or 
contractor  has  or  would  have  an  unfair 
competitive  advantage.  While  the  OCI 
Regulations  provide  that  contracts  shall 
generally  not  be  awarded  to  an 
organization  where  the  Board  has 
determined  that  an  actual  or  potential 
Oa  exists  and  cannot  be  avoided,  the 
Board  may  waive  this  requirement  in 
certain  circumstances. 

The  Board's  mission  is  to  provide 
advice  and  recommendations  to  the 
Department  of  Energy  (DOE)  regarding 
public  health  and  safety  matters  related 
to  DOE'S  defense  nuclear  facilities.  This 
includes  the  review  and  evaluation  of 
the  content  and  implementation  of 
health  and  safety  standards  including 
DOE  orders,  rules,  and  other  safety 
requirements,  relating  to  the  design, 
construction,  operation,  and 
decommissioning  of  DOE  defense 
nuclear  fadUdes.  In  late  1991,  Congress 
amended  the  Board's  enabUng  Act, 
broadening  the  Board's  jurisdiction  over 
defense  nuclear  facilities  to  include  the 
assembly,  disassembly,  and  testing  of 
nuclear  weapons.  With  this  increase  in 
responsibility,  the  Board  revised  its 
priorities  to  include  reviews  of 
additional  facilities,  including, 
principally,  the  Pantex  Plant  (Pantex), 
Nevada  Test  Site  (NTS),  and  additional 
facilities  at  Oak  Ridge  Y-12  Plant. 
Further,  the  Board  recognized  the  need 
to  direct  its  attention  to  the  activities  of 
the  weapons'  design  laboratories  such  as 
Los  Alani(»  National  Laboratory 
(LANL),  Lawrence  Livermore  National 
Laboratory  (LLNL),  and  Sandia  National 
Laboratory  (Sandia)  as  they  are  actively 
involved  in  developing  procedures  and 
processes  for  the  weapons  assembly  and 
disassembly  operations  at  DOE 
facilities. 

Two  matters  of  primary  concern  to  the 
Board  were,  and  continue  to  be,  the 
safiaty  of  weapons  disassembly 
operations  and  maintenance  of  the 
capability  to  safely  conduct  nuclear 
testing  operations.  While  the  DOE  had 


been  engaged  in  these  activities  for 
decades,  significant  and  abrupt  changes 
in  the  national  security  posture  required 
dramatic  shifts  in  emphasis  within  E)OE. 
Unprecedented  numbers  of 
simultaneous  nuclear  weapons 
retirements  required  DOE  to 
immediately  develop  and  implement 
safe  and  well-engineered  dismantlement 
procedures.  Further,  a  nuclear  testing 
moratorium,  which  is  still  in  effect, 
removed  the  primary  mechanism  (i.e., 
an  active,  ongoing  testing  program)  by 
which  the  capability  to  execute  tests 
safely  was  exercised  and  ensured. 

Additionally,  the  weapons  programs 
at  the  DOE  Laboratories  have  lost,  and 
continue  to  lose,  skilled  and 
experienced  personnel  due  to 
retirement,  downsizing,  and 
reassigiunents.  Consequently,  the  Board 
implemented  a  number  of  initiatives  to 
meet  its  oversight  responsibilities 
including  the  identification  and 
selection  of  staff  and  outside  experts 
with  experience  in  conventional  and 
nuclear  explosive  technology  and  safety, 
nuclear  materials  handMng  and  storage, 
criticality  safety,  and  nuclear  weapons 
assembly,  storage  and  testing. 

Since  1992.  the  Board  has  oeen 
actively  involved  in  these  activities, 
especially  at  Pantex  It  remains 
convinced  that  efiiactive  oversight  of 
weapons  disassembly  operations  and 
related  efforts,  requires  a  comprehensive 
understanding  of  weapons  design  and 
technical  features.  However,  while  the 
Board  has  acquired  staff  with  basic 
knowledge  in  these  areas,  and  technical 
support  from  various  outside  experts 
with  direct  experience  with  LLNL 
designed  weapons,  it  requires  an 
individual  with  knowledge  and 
experience  of  the  weapons  designed  and 
developed  at  LLNL.  Based  on  a  search 
for  potential  candidates,  the  Board  has 
identified  Mr.  Lary  McGrew  as  an 
individual  with  this  unique  experience. 
Mr.  McGrew  retired  firom  LLNL  in  1996 
after  37  years  of  continuous  service  in 
nuclear  weapons  development  programs 
in  the  Weapons  Engineering  Division. 
Additionally,  during  his  final  two  years 
at  LLNL,  he  developed  and  participated 
in  numerous  weapons  dismantlement 
procedures  and  processes  for  these 
activities  at  Pantex.  Further,  Mr. 
McGrew  has  provided  extensive 
technical  briefings  to  LLNL  staff  on  the 
older  weapons  systems  as  they  are  being 
retired.  Consequently,  based  on  this 
experience,  Mr.  McGrew  will  be  useful 
to  the  Board  due  to  his  direct  knowledge 
of  the  design  features  of  the  LLNL 
weapons  and  those  features  generic  to 
all  weapons  which  must  be  considered 
during  disassembly,  reassembly, 
surveillance  testing  and  dismantiement. 


His  knowledge  of  weapons  testing  and 
the  data  from  those  test  will  be  useful 
in  the  ongoing  surveillance  program  and 
in  the  planning  and  conduct  of  non- 
nuclear  testing  at  NTS.  Most 
importantly,  Mr.  McGrew  can  provide 
invaluable  assistance  to  the  Boiard  to 
help  ensure  that  Laboratory  design 
criteria  are  properly  incorporated  into 
every  aspect  of  ongoing  operations  and 
facility  readiness  at  both  Pantex  and 
Nevada  Device  Assembly  Facility. 
Therefore,  the  Board  believes  that  this 
comprehensive  and  unique  knowledge 
of  the  LLNL  weapons  will  significantly 
enhance  its  technical  capabilities  with 
respect  to  health  and  safety  oversight 
matters  associated  with  weapons 
dismantlement  and  testing  issues. 

During  a  routine  preaward  review, 
Mr.  McGrew  informed  the  Board  of  a 
potential  conflict  of  interest  situation 
arising  from  his  current  and  past 
association  with  DOE  and  its  weapons 
program.  As  a  condition  of  his 
retirement,  he  has  agreed  to  hold  no 
paid  position  or  assignment  at  LLNL  for 
a  perkxl  of  one  year  from  August  16. 
1996.  However,  Mr.  McGrew  has  a 
continuing  relationship  as  a  non-paid 
consultant  and  has  been  provided  a  "Q" 
Clearance  site  access  badge  as  a 
"Participating  Guest."  He  is  currently 
assisting  the  Weapons  Division  with 
archival  work  to  retain  historical 
information  on  the  warhead  systems  he 
helped  develop  during  his  career  at 
LLNL.  The  goal  of  this  project  is  to 
develop  an  index  of  the  numerous 
classified  and  unclassified  documents 
for  each  weapons  system.  He  is  also 
providing  assistance  to  the  Laboratory 
Archive  in  the  cataloging  of  historical 
documents  involving  the  engineering 
portions  of  the  nuclear  weapons 
developments  at  LLNL.  The  support  he 
provides  is  limited  to  these  areas  and 
will  not  include  any  woik  involving  the 
stockpiling,  surveillance  or 
dismantlement  of  warheads.  Further,  he 
will  not  be  involved  with  any  work  at 
DOE  facilities  or  related  activities  such 
as  dociunent  preparation,  review,  at 
conduct  of  any  of  the  work  associated 
with  the  weapons  programs.  The  other 
concern  relates  to  this  most  recent  work 
prior  to  retirement.  During  the  past  two 
years  at  LLNL,  he  was  direcUy  involved 
in  the  development  of  weapons 
dismantlement  procedures  and  related 
activities  at  Pantex. 

Consequently,  the  Board  had  concerns 
regarding  actual  or  potential  conflicts  of 
interest  based  primarily  on  two  issues. 
First,  would  Mr.  McGrew's  continuing 
relationship  with  LLNL  affect  his  ability 
to  provide  impartial  assistance  or  advice 
to  the  Board.  Second,  would  Mr. 
McGrew  be  placed  in  a  situation  as  a 
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consultant  to  the  Board  where  he  would 
be  reviewing  his  own  work  on  the 
process  of  weapons  dismantlement 
which  occurred  within  the  last  few 
years  prior  to  his  retirement. 

The  Board  reviewed  this  situation  and 
concluded  that,  even  if  the 
circumstances  could  give  rise  to  a 
potential  conflict  of  interest  situation,  it 
is  nonetheless  in  the  best  interests  of  the 
Government  to  have  Mr.  McGrew 
provide  this  support  for  the  reasons 
described  below.  Mr.  McGrew's 
comprehensive  knowledge  of  weapons 
assembly  and  disassembly  procedures  of 
nuclear  weapons  gained  through  37 
years  of  direct  experience,  is  invaluable 
to  the  Board  in  its  health  and  safety 
reviews  of  weapons  disassembly  and 
related  activities  and  thus  is  vital  to  the 
Board's  oversight  program.  Although 
past  reviews  have  been  conducted  by 
various  Board  staff,  Mr.  McGrew's 
technical  expertise  will  enhance  the 
Board's  ability  to  perform  these  reviews 
more  effectively.  Furthermore,  the 
Board  recognized  that  it  is  unlikely  that 
the  work  to  be  performed  by  Mr. 
McGrew  could  be  satisfactorily 
performed  by  anyone  whose  experience 
and  afniiations  would  not  give  rise  to  a 
conflict  of  interest  question.  That  is 
because  the  individuals  who  have  the 
requisite  expertise  in  this  area  could 
only  have  obtained  such  expertise 
through  previous  or  current 
employment  or  consulting  relationship 
with  one  or  more  of  the  weapons  design 
laboratories.  The  pertinent  exfwrience  of 
other  qualified  individuals  would 
therefore  likely  raise  similar  conflicts 
questions. 

Finally,  as  the  Board  is  required 
under  its  CX3  Regulations,  where 
reasonably  possible,  to  initiate  measures 
which  attempt  to  mitigate  an  OQ,  Mr. 
McGrew  and  the  Board  have  agreed  to 
the  following  restrictions  durii^ 
contract  performance.  The  Board  will 
not  have  Mr.  McGrew  review  the 
adequacy  or  effectiveness  of  the 
dismantlement  procedures  he 
developed  or  critique  any  other  activity 
he  was  directly  involved  with.  Rather, 
the  Board  will  use  his  expertise  to 
understand  the  unique  aspects  of  the 
LLNL  weapons'  development  process 
and  how  well  Pantex  is  following  these 
procedures  during  dismantlement.  Also, 
technical  staff  will  oversee  the  work  of 
Mr.  Mc&ew  to  ensure  that  all  of  his 
resultant  vrork  products  are  impartial 
and  contain  full  support  for  any 
findings  and  conclusions  issued 
thereunder.  Further,  in  accordance  with 
the  Board's  OQ  Regulations.  Mr. 
McOew  is  required  to  promptly  inform 
the  Board  of  any  new  consulting  or 
other  contractual  arrangements  which 


could  give  rise  to  an  OQ.  This  includes 
new  work,  or  his  acceptance  of  a  paid 
position  Mrith  LLM^. 

Accordingly,  on  the  basis  of  the 
determination  described  above  and 
pursuant  to  the  applicable  provisions  of 
10  CFR  part  1706,  the  Chairman  of  the 
Board  granted  a  Waiver  of  any  conflicts 
of  interests  (and  the  pertinent 
provisions  of  the  CXU  Regulations)  with 
the  effort  to  be  performed  by  Mr. 
McGrew  under  contract  to  the  Board 
that  might  arise  out  of  his  current  and 
past  association  with  LLNL. 

Dated:  January  23, 1997. 
KeuBetfa  M.  Pusateri, 
General  Manager 

IFR  Doc  97-2205  Filed  1-29-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATKHI 

Notice  of  Proposed  InfonnatkNi 
Collection  Raqueets 

AQBCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
28, 1997. 

ADDRESSES:  Written  conunents  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfEurs, 
Attention:  Wendy  Taylor.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHB)  MFOflMATKM  CONTACT: 
Patrick  J.  Shemll  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  pjn..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMEtfTARY  MFORMATION:  Section 
3506  of  the  Paperwoiic  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 


collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resoiut»8  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type, 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  January  22, 1997. 

Gloria  Parlcar, 

Director,  Information  Resources  Management 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Hew. 

Title:  Eisenhower  National 
Clearinghouse  for  Mathematics  and 
Science  Education. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1,600 
Burden  Hours:  520 

Abstract:  This  submission  contains 
four  versions  of  an  instrument  to  be 
used  in  data  collection  for  the 
summative  evaluation  of  the 
Eisenhower  National  Clearinghouse 
(ENC)  dissemination  model.  Subjects  for 
two  of  the  surveys  will  be  selected 
through  stratified  random  sampling  of 
U.S.  schools  to  obtain  representative 
samples  of  principals  and  teachers,  the 
largest  target  audience  for  ENC 
information  and  resources.  The  other 
two  surveys  will  tai^  known  users  of 
ENC  services,  these  individuals  being 
sub-classified  as  single-  and  multiple- 
instance  users.  The  instruments  will  be 
distributed  by  mail  in  a  single  data 
collection  effort.  All  responses  are 
voluntary.  Information  yielded  will 
form  one  part  of  the  National 
Evaluation,  and  will  be  included  in  the 
Evaluation  Report  to  the  U.S. 
Department  of  Education. 
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Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Title  ID  Performance 
Measurement  Study  Survey  and  Case 
Studies. 

Frequency:  One  time  only. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Burden: 
Responses:  375 
Burden  Hours:  1,884 

Abstract:  The  Department  of 
Education  needs  to  collect  information 
on  the  activities  funded  under  Parts  A 
and  B  of  the  Title  III  program,  the 
outcomes  of  these  activities,  and  the 
availability  of  performance 
measurement  data  for  funded  activities. 
The  data  resulting  from  the  survey  and 
case  studies  will  be  used  to  develop  an 
annual  performance  reporting  system 
for  all  Part  A  and  B  grantees,  in  keeping 
with  the  requirements  of  the 
Government  Performance  and  Results 
Act. 
IFR  Doc  97-2204  Filed  l-2ft-97;  8:45  am] 


DEPARTMBU  OF  ENERGY 

PreeolidtMicn  Conferanoe  for  Waste 
Acceptance  and  Tfanspoflatlon 
Sefvlcee 

agency:  Office  of  Civilian  Radioactive 

Waste  Management.  U.S.  Department  of 

Eneigy. 

ACnON:  Notice  of  PresoUdtation 

ConliBrence  for  Waste  Acceptance  and 

Transportaticm  Services. 

summary:  The  Office  of  Gvilian 
Radioactive  Waste  Managemoit 
(OCRWM)  announced  the  availability  of 
a  Draft  Request  fcv  Proposals  (RFP)  far 
Waste  Acceptance  and  Transportation 
Services  in  the  December  23, 1996 
Commerce  Business  Daily  (Section  V, 
page  10)  and  in  the  Decnnber  27. 1996 
Fedval  K^gistar  (page  68250).  The  draft 
is  also  available  via  the  Internet  on  the 
OCRWM  Hcnne  Page  and  the 
Headquartms  Procurement  Operations 
Qurent  Business  Opportunities  H<Mne 
Page.  The  addresses  are  http:// 
www.rw.doe.gov/  and  http:// 
www.pr.doe.gov7aolidthtml. 
reflectively. 

OCRWM  now  plans  to  hold  a 
praaolidtation  confiwenoe  as  a  foUow-<m 
to  the  release  of  the  Draft  RFP  to  receive 
comment  from  potmtial  ofiiBrars  and 
other  interested  parties.  The 
praM^idtation  confarence  is  a 
preliminary  step  in  the  acquisition 
process  that  may  resuh  in  an  actual  RFP 
at  a  later  date. 


DATE  AND  LOCATION:  The  presolidtation 
confiarence  will  be  held  on  Tuesday, 
February  25, 1997,  from  9:00  ajn.  to 
4:00  p.m.  in  the  auditorium  of  the 
Department  of  Commerce,  14th  and 
Constitution  Ave.  N.W.,  Washington. 
D.C.  20230  (14th  Street  entrance). 
Individuals  are  requested  to  preregister 
by  contacting  Corinne  Macaluso.  Waste 
Acceptance  and  Transportation 
Division,  at  (202)  586-2837  or  by  fax  at 
(202)  586-1207.  Individuals  can  also 
preregister  by  contacting  Michelle 
Miskinis  (DOE/HR-561.21),  202-634- 
4413  or  Beth  Tomasoni  (DOE/HR- 
561.21).  202-634-4408.  (telefax)  202- 
634-4419. 

This  notice  should  not  be  construed 
(1)  as  a  commitment  by  the  Department 
to  enter  into  any  agreement  with  any 
entity  submitting  comments  in  response 
to  this  Notice  or  participating  in  the       - 
presolidtation  conference.  (2)  as  a 
commitment  to  issue  any  RFP 
concerning  the  subject  of  this  Notice,  or 
(3)  as  a  request  for  proposals. 

A  copy  of  the  draft  RFP  may  be 
obtained  by  submitting  a  written  request 
to  the  following  address:  Michelle 
Miskinis.  Contracting  Officer,  U.S.  Dept. 
of  Energy,  1000  Independence  Ave.  SW, 
Attention:  HR-561.21.  Draft  RFP 
Number  DE-RP01-97RW-00320. 
Washington,  D.C.  20585. 

Issued  in  Washington,  D.C  on  January  17. 
1997. 

Scott  E.  Sheffield, 

Acting  Associate  Deputy  Assistant,  Secretary 
for  Headquarters  Procurement  Operations. 
IFR  Doc.  97-2176  Hied  1-28-97;  8:45  am] 


UDotkm  Him.  EA-13a  and  EA-ISQ 

Applications  to  Export  Electric  Energy; 
Global  Energy  Services.  IXC 

AOBCY:  Office  of  Fossil  Energy.  DOE. 
summary:  Global  Energy  Services.  LLC 
{CES).  a  limited  liability  company,  has 
submitted  applications  to  export  electric 
energy  to  Kfexioo  and  Canada  pursuant 
to  section  202(e)  of  the  Federal  Power 
Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  28, 1997. 
ADOWCMCT  Comments,  protests  or 
requests  to  intravene  should  be 
addressed  as  follows:  Office  of  Coal  k 
Po«vw  Im/Ex  (FE-52).  Office  of  Fossil 
Energy.  U.S.  Department  of  En«gy. 
1000  Independence  Avenue,  SW, 
Wadiington,  DC  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  SVOfMATION  OONTACT: 
Xavier  Puslowski  (Program  Office)  202- 


586-4708  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 

SUPPLEMENTARY  INFORMATION:  Exports  of 
electridty  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Ad  (FPA) 
(16U.S.C.$824a(e)). 

On  January  14, 1997.  GES  filed  two 
applications  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Mexico  (Docket  EA- 
138)  and  Canada  (Docket  EA-139),  as  a 
power  marketer,  pursuant  to  section 
202(e)  of  the  FPA.  Spedfically.  GES  has 
proposed  to  transmit  to  Mexico  and 
Canada  electric  energy  purchased  from 
electric  utilities  and  federal  power 
marketing  agendes. 

GES  would  arrange  for  the  exported 
energy  to  be  transmitted  to  Mexico  over 
one  or  more  of  the  international 
transmission  or  subtransmission  lines 
owned  by  San  Diego  Gas  &  Electric 
Company,  El  Paso  Electric  Company. 
Central  Power  and  Light  Company,  and 
Comisicm  Federal  de  Electriddad.  For 
electridty  exports  to  Canada,  GES 
would  arrange  for  the  e^qiorted  energy 
to  be  transmitted  over  fadlities  owned 
by  Basin  Electric.  Bonneville  Power 
Administration.  Citizens  Utilities. 
Detroit  Edison  Company,  Eastern  Main 
Electric  Cooperative,  Joint  Owners  of 
the  Highgate  Projed,  Maine  Electric 
Power  Company.  Maine  Public  Service 
Company.  Minnesota  Power  and  Light 
Company.  Minnkota  Power.  New  York 
Power  Authority.  Niagara  Mohawk 
Power  Corporation.  Northern  States 
Power  and  Vermont  Electric 
Transmission  Company.  Each  of  the 
transmission  fadlities.  as  more  folly 
described  in  the  application,  has 
previously  been  issued  a  Presidential 
permit  punuant  to  Executive  Order 
10485.  as  amended. 

As  noted  above.  GES  proposes  to 
export  electridty  to  Mexico  over  lines 
owned  and  operated  by  the  El  Paso 
Electric  Company  (EPE)  and  permitted 
under  Presidential  Permits  Nos.  PP-48. 
as  amended,  and  PP-02.  On  Odober  29. 
1996.  the  Secretary  of  Energy  signed 
Delegation  Order  No.  0204-163  which 
dele^ited  and  assigned  to  the  Federal 
Enngy  Regulatory  Commission  (FERC) 
authority  to  carry  out  such  functions 
vested  in  the  Secretary  to  regulate 
access  to.  and  the  rates,  terms  and 
conditions  for.  transmission  services 
over  the  fadlities  of  EPE.  This  authority 
was  delegated  to  FERC  fv  the  sole 
purpose  of  authorizing  FERC  to  take  any 
actiiHis  necessary  to  effectuate  open 
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access  transmission  over  the  United 
States  portion  of  EPE's  electric 
transmission  lines  connecting  the 
Diablo  and  Ascarate  substations  in  the 
United  States  with  the  Insurgentes  and 
Riverena  substations  in  Mexico.  Notice 
and  a  copy  of  the  Delegation  Order  were 
published  in  the  Federal  Register  on 
November  1. 1996.  at  61  FR  56525. 

Procedural  Matters 

Any  persons  desiring  4o  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordcmce 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211.  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  listed  above.  Comments 
on  GES's  request  to  export  to  Mexico 
should  be  clearly  marked  with  Docket 
EA-138.  Comments  on  GES's  request  to 
export  to  Canada  should  be  clearly 
marked  with  Docket  EA-139. 
Additional  copies  are  to  be  filed  directly 
with:  Peter  G.  Esposito;  Daniel  A.  King. 
John,  Hengerer  and  Esposito,  1200  17Ui 
St..  NW,  Suite  600,  Washington.  DC 
20036-3006.  (202)  429-8808  and' 
Edward  J.  Faneuil,  Global  Energy 
Services,  LLC  ,  Watermill  Center,  800 
South  Street,  Waltham,  Massachusetts 
02254-9161,  (617)  894-8800. 

A  final  decision  will  be  made  on  these 
applications  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA).  and  a 
determination  is  made  by  the  E)OE  that 
the  proposed  actions  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  these  applications  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Washington,  DC  on  January  23, 
1997. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal »  Power  Systems,  C^ice  of  Fossil 
Energy. 

|FR  Doc.  97-2170  Filed  1-28-97;  8:45  am) 

BILUNQ  CODE  MSO-OI-P 


[DoetetNo.EA-140I 

Application  To  Export  Electric  Energy; 
Put)lic  Service  Company  of  New 
Mexico 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
SUMMARY:  Public  Service  Company  of 
New  Mexico  (PNM).  a  regulated  public 


utility,  has  submitted  an  application  to 
export  electric  energy  to  Mexico 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  28, 1997. 
ADDRESSES:  Conunents,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  hn/Ex  (FE-52),  Office  of  Fossil 
Energy,  U.S.  Department  of  Energy, 
1000  independence  Avenue,  SW, 
Washington.  DC  20585  (FAX  202-287- 
5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  Skinker  (Program 
Attorney)  202-586-6667. 
SUPP1.EMBITARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  January  16. 1997.  PNM  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department  of  Energy 
(DOE)  for  authorization  to  export 
electric  energy  to  Comision  Federal  de 
Electricidad  (CFE),  the  Mexican  national 
electric  utility,  or  other  power 
customers  in  Mexico,  for  a  term  of  five 
years,  pursuant  to  section  202(e)  of  the 
FPA.  Specifically,  PI^JM  has  proposed  to 
engage  in  open-ended  transactions  to 
transmit  and  exchange  wholesale 
electric  energy  under  terms  and 
contracts  to  be  negotiated  in  the  future. 

PNM  asserts  that  a  series  of  State 
regulatory  actions  have  left  the  utility 
with  170  megawatts  (MW)  of  excess 
generating  capacity  that  could  be 
dedicated  for  the  sale  in  the  wholesale 
market.  PNM  further  asserts  that  it  will 
schedule  all  power  consistent  with  the 
reliability  criteria,  standards,  and  guides 
of  the  North  American  Electric 
ReUability  Council  and  the  Western 
Systems  Coordinating  Council. 

The  electric  energy  PNM  proposes  to 
sell  to  CFE  would  be  delivered  to 
Mexico  using  San  Diego  Gas  &  Electric 
Company's  two  230-kilovolt 
transmission  facilities  at  Miguel  and 
Imperial  Valley,  California.  The 
construction  and  operation  of  these 
international  transmission  lines  was 
previously  authorized  by  Presidential 
Permit  numbers  PP-68  and  PP-79, 
respectively. 

Procedural  Matters 

Any  persons  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 


address  provided  above  in  accordance 
virith  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  such  petitions  and  protests 
should  be  filed  with  the  DOE  on  or 
before  the  date  Usted  above.  Additional 
copies  are  to  be  filed  directly  with:  John 
T.  Stough,  Jr.,  Long,  Aldridge  &  Norman, 
L.L.P..  701  Pennsylvania  Ave..  N.W.. 
Suite  600,  Washington,  D.C.  20004  And 
Patrick  T.  Ortiz.  Secretary  and  General 
Counsel,  Public  Service  Company  of 
New  Mexico,  Alvarado  Square, 
Albuqueroue,  N.M.  87158. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  and  a 
determination  is  made  by  the  DOE  that 
the  proposeo  action  will  not  adversely 
impact  on  the  reliability  of  the  U.S. 
electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above. 

Issued  in  Wasiiington,  DC  on  January  23, 
1997. 

Anthony  J.  Como, 

Manager,  Electric  Power  Regulation,  Office 
of  Coal  and  Power  Systems,  Office  of  Fossil 
Energy. 

|FR  Doc.  97-2171  Filed  1-28-97;  8:45  ami 

8IUJNQ  OOOE  MS0-01-P 


Certification  of  the  Radiological 
Condition  of  the  General  Motors  Site  in 
Adrian,  Michigan 

AGENCY:  Department  of  Energy. 
ACnON:  Notice  of  certification. 

SUMMARY:  The  Department  of  Energy 
(IX)E)  has  completed  remedial  actions 
to  decontaminate  the  General  Motors 
site  in  Adrian,  Michigan.  Formerly,  the 
property  was  found  to  contain 
quantities  of  residual  radioactive 
material  resuhing  from  activities 
conducted  by  DOE's  predecessors  at  the 
former  Bridgeport  Brass  Specialty 
Metals  Plant.  Radiological  surveys  show 
that  the  property  now  meets  applicable 
requirements  for  radiologically 
unrestricted  use,  and  the  certification 
docket  is  now  available. 
ADDRESSES:  The  certification  docket  is 
available  at  the  following  locations: 
Public  Reading  Room.  Room  lE-190, 
Forrestal  Building,  U.S.  Department  of 
Energy,  1000  bidependence  Avenue, 
S.W.,  Washington,  D.C.  20585; 
Public  Document  Room,  Oak  Ridge 
Operations  Office,  U.S.  Department  of 
Energy,  200  Administration  Road, 
Oak  Ridge,  Tennessee  37831; 
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Adrian  Public  Library,  143  East  Maiunee 

Street.  Adrian,  Michigan  49221. 
FOR  RJRTHBI  MFOfMATION  CONTACT: 
Williani  E.  Murphie,  Acting  Director, 
Office  of  Eastern  Area  Programs.  Office 
of  Environmental  Restoration  (EM-42), 
U.S.  Department  of  Energy  19901 
Germantown  Road  (Cloverleaf 
Building),  Germantown,  Maryland 
20874-1290,  (301)  903-2328,  Fax:  (301) 
903-2385. 

SUPPIXMOfTARY  INf=0flMAT10N:  The 
Department  of  Energy  (DOE),  Office  of 
Environmental  Management,  has 
conducted  remedial  action  at  the 
General  Motors  site,  formerly  the 
Bridgeport  Brass  Specialty  Metals  Plant, 
under  the  Formerly  Utilized  Sites 
Remedial  Action  Program  (FUSRAP). 
The  objective  of  the  program  is  to 
identify  and  remediate  or  otherwise 
control  sites  where  residual  radioactive 
contamination  remains  from  activities 
carried  out  under  contract  to  the 
Manhattan  Engineer  District/ Atomic 
Energy  Commission  (MED/AEC)  during 
the  early  years  of  the  nation's  atomic 
energy  program.  During  the  1950s,  the 
Bridgeport  Brass  Company  operated  a 
Special  Metals  Extrusion  Plant  at  the 
site  in  Adrian,  Michigan,  under  contract 
AT-(30-l)-1405  with  the  AEC.  The  plant 
was  operated  to  extrude  uranium  metal, 
which  was  used  to  make  reactor  fuel 
elements  for  AEC  nuclear  reactors  at  the 
Hanford  site  in  Washington  and  the 
Savannah  River  site  in  South  Carolina. 
In  July  1988.  the  former  Bridgeport 
Brass  Specialty  Metals  Plant,  now  called 
the  General  Motors  site,  was  designated 
for  cleanup  under  FUSRAP. 

At  the  completion  of  work  by  the 
Bridgeport  Brass  Company,  one  large 
extrusion  press  was  shipped  to  Reactive 
Metals,  Inc.,  in  Ashtabula,  Ohio,  and 
put  into  operation  there.  All  other 
equipment  was  dismantled  and 
scrapped;  its  final  disposition  is 
unknown.  The  Adrian,  Michigan,  plant 
was  eventually  sold  to  Martin  Marietta 
in  the  early  1960s  and  then  to  General 
Motors,  Inland  Fisher  Guide  Division,  in 
1974.  No  records  exist  from  1961  until 
1976  to  document  residual  radioactive 
contamination  levels  on  the  floor,  walls, 
fixtures,  and  structural  members  of  the 
building  or  the  interim  decontamination 
efforts  performed.  However,  in 
subsequent  surveys,  residual  uranium 
contamination  in  excess  of  applicable 
standards  was  found,  and  further 
cleanup  of  the  site  was  determined  to  be 
warranted.  DOE  ccmducted  remedial 
action  at  the  site  from  April  to  July 
1995. 

Post-remedial  action  surveys  have 
demonstrated,  and  DOE  has  certified, 
that  the  subject  property  is  in 


compliance  with  the  Department's 
radiological  decontamination  criteria 
and  standards.  The  standards  are 
established  to  protect  members  of  the 
general  public  and  occupants  of  the 
property  and  to  ensure  that  future  use 
of  the  property  will  result  in  no 
radiological  exposure  above  applicable 
guidelines.  These  findings  are 
supported  by  the  Department's 
"Certification  Docket  for  the  Remedial 
Action  Performed  at  the  General  Motors 
Site,  Adrian,  Michigan."  Accordingly, 
this  property  is  released  from  FUSRAP. 

The  certification  docket  will  be 
available  for  review  between  9:00  a.m.- 
4:00  p.m.,  Monday  through  Friday 
(except  Federal  l^olidays)  in  the 
Department's  Public  Reading  Room 
located  in  Room  lE-190  of  the  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585.  Copies  of 
the  certification  docket  will  also  be 
available  in  the  DOE  Public  Document 
Room,  U.S.  Department  of  Energy,  Oak 
Ridge  Operations  Office,  Oak  Ridge, 
Tennessee,  37831  and  at  the  Adrian 
Public  Library,  143  East  Maumee  Street, 
Adrian,  Michigan,  49221. 

DOE,  through  the  Oak  Ridge 
Operations  Office,  Former  Sites 
Restoration  Division,  has  issued  the 
following  statement: 

Statement  of  Certification:  General 
Motors  Site  in  Adrian,  Michigan 

The  Department  of  Energy  (DOE),  Oak 
Ridge  Operations  Office,  Former  Sites 
Restoration  Division,  has  reviewed  and 
analyzed  the  radiological  data  obtained 
following  remedial  action  at  the  General 
Motors  site  (Property  XAO-100-0152- 
00,  Liber  788.  Page  688  in  the  re«;ords 
of  the  County  of  Lenawee).  Based  on 
analysis  of  all  data  collected,  including 
post-remedial  action  surveys,  EXDE 
certifies  that  any  residual  contamination 
which  remains  onsite  falls  within 
current  guidelines  for  use  without 
radiological  restrictions.  This 
certification  of  compliance  provides 
assurance  that  reasonably  foreseeable 
future  use  of  the  property  will  result  in 
no  radiological  exposure  above  current 
radiological  guidelines  established  to 
protect  members  of  the  general  public  as 
well  as  occupants  of  the  site. 

Property  owned  by:  General  Motors, 
Inland  Fisher  Guide  Division,  1450 
Beecher  Street,  Adrian.  Michigan. 

Issued  in  Washington,  D.C  on  Januaiy  17, 
1997. 

Janes  ).  Fiore, 

Acting  Deputy  Assistant  Secretary  for 
Environmental  Restoration. 
(PR  DOC.  97-2172  Filed  1-28-97;  8:45  am] 

BUMO  CODE  MM-ei-P. 


Office  of  Energy  Efficiency  and 
Renewrabie  Energy 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  interim  Waiver  and 
Pubiisiiing  of  tlie  Petition  for  Waiver  of 
Hunter  Energy  and  Technology  Inc. 
From  the  DOE  Vented  Home  Heating 
Equipment  Test  Procedure  (Case  No. 
DH-009) 

AQBUCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
action:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  Hunter  Energy  and 
Technology  Inc.  (Hunter)  from  the 
Department  of  Energy  (DOE  or 
Department)  test  procedure  for  vented 
home  heating  equipment.  The  Interim 
Waiver  concerns  pilot  light  energy 
consumption  for  Hunter's  models 
n25H,  HDS2000,  HDV30E,  HDV2500, 
PW20,  PW35,  PW50,  Hn30,  HFS40, 
HWF15,  and  HWF30  vented  heaters. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Hunter. 
Hunter's  Petition  for  Waiver  requests 
DOE  to  grant  relief  fitjm  the  DOE  vented 
home  heating  equipment  test  procedure 
relating  to  the  use  of  pilot  light  energy 
consumption  in  calculating  the  Annual 
Fuel  Utilization  Efficiency  (AFUE). 
Specifically,  Hunter  seeks  to  delete  the 
required  pilot  light  measurement  (Qp)  in 
the  calculation  of  AFUE  when  the  pilot 
is  off.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  February 
28, 1997. 

ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  DH- 
009,  Mail  Stop  EE-43,  Room  lJ-018, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington.  DC  20585- 
0121,  (202)  586-7140. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Hui,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Stop  EE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202) 
586-9145;  or 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Stop  GC-72,  Forrestal  Building, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0103,  (202) 
586-9507. 
SUPPLBIBfrARY  INF0RMATK3N:  The 
Energy  Conservation  Program  for 
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Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Qinservation 
Act,  as  amended  (Q'CA),  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consiuner 
products,  including  vented  home 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  informed  purchasing 
decisions.  These  test  procedures  appear 
at  Title  10  CFR  Part  430.  Subpart  B. 
The  Department  amended  me  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  §  430.27  to  Title  10 
CFR  Part  430.  45  FR  64108,  September 
26, 1980.  Subsequently,  DOE  amended 
the  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary)  to  grant  an  Literim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  Title  10  CFR  Part  430, 
§  430.27(a)(2). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
,  model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consiunption  as  to 
provide  materially  inacciuBte 
comparative  data.  Waivers  generally 
remain  in  effect  imtil  amendments  to 
the  test  procedures  resolve  the  problem 
that  is  the  subject  of  the  waiver. 

An  Interim  Y'aiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  harddiip  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  if  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  Title  10  CFR  Part  430, 
§  430.27(g).  An  Interim  Waiver  remains 
in  efiisct  for  a  period  of  180  days,  or 
until  DOE  issues  a  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  October  22, 1996,  Himter  filed  an 
Application  for  Interim  Waiver  and  a 
Petition  for  Waiver  regarding  pilot  light 
energy  consumption. 

Himter  seeks  an  Interim  Waiver  of  the 
DOE  test  provisions  in  section  3.5  of 
Title  10  CFR  Part  430,  Subpart  B. 


Appendix  O,  which  requires 
measurement  of  energy  input  rate  of  the 
pilot  light  (0p),  and  in  section  4.2.6, 
which  requires  the  use  of  this  data  for 
the  calculation  of  AFUE,  where: 

AFUE  =  (4400iissHuQi,«.«.  J 
/[4400nssQto-m«+2.5(4600)ii„Qp) 
instead.  Hunter  requests  that,  in 
essence,  it  be  allowed  to  delete  QP  and 
accordingly,  the  [2.5(460O)iiuQp]  term  in 
the  calculation  of  AFUE.  Hunter  states 
that  instructions  to  turn  off  the  transient 
pilot  by  the  user  when  the  heater  is  not 
in  use  are  in  the  User  Instruction 
Manual  and  on  a  label  adjacent  to  the 
gas  control  valve.  Since  the  current  DOE 
test  procedure  does  not  address  pilot 
light  eneigy  savings,  and  since  others 
have  received  the  same  waiver  under 
the  same  circumstances.  Hunter  asks 
that  the  Interim  Waiver  be  granted. 
Previous  Petitions  for  Waiver  to 
exclude  the  pilot  light  energy  input  term 
in  the  calculation  of  AFUE  for  vented 
heaters  with  a  manual  transient  pilot 
control  have  been  granted  by  DOE  to 
Appalachian  Stove  and  Fabricators,  Inc., 
56  FR  51711,  October  15, 1991;  Valor 
Incorporated,  56  FR  51714,  October  15, 
1991;  CFM  International  Inc.,  61  FR 
17287,  April  19, 1996;  Vermont 
CasUngs.  Inc.,  61  FR  17290,  April  19, 
1996;  Superior  Fireplace  Company,  61 
FR  17885.  April  23, 1996;  Vermont 
Castings,  Inc.  61  FR  57857,  November 
8. 1996;  and  HEAT-N-GLO  Fireplace 
Products,  Inc.,  61  FR  64519,  December 
5.1996. 

Thus,  it  appears  likely  that  Hunter's 
Petition  for  Waiver  concerning  pilot 
light  energy  consumption  for  vented 
heaters  will  be  granted.  In  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been 
demonstrated  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product 
design,  it  is  in  the  public  interest  to 
have  similar  products  tested  and  rated 
for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Hunter  an  Interim  Waiver  for 
its  model  FI25H.  HDS2000,  HDV30E, 
HDV2500,  PW20,  PW35.  PW50,  Hn30, 
HFS40.  HWF15,  and  HWF30  vented 
heaters.  Hunter  shall  be  pmrnitted  to 
test  these  models  of  its  vented  heaters 
on  the  basis  of  the  test  procediu«s 
specified  in  Title  10  CFR  Part  430. 
Subpart  B,  Appmidix  O,  with  the 
following  modifications: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
faiUowing  paragraph: 

4.2.6    Annual  Fuel  Utilization 
Efficiency.  For  manually  controlled 


vented  heaters,  calculate  the  Aimual 
Fuel  Utilization  Efficiency  (AFUE)  as  a 
percent  and  defined  as: 
AFUE=n„ 
Where: 

Tlu=a8  defined  in  section  4.2.5  of  this 
appendix. 

(iii)  With  the  exception  of  the 
modification  set  forth  above,  Hunter 
shall  comply  in  all  respects  with  the 
procedures  specified  in  Appendix  O  of 
Title  10  CFR  Part  430.  Subpart  B. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  all  statements  and 
allegations  submitted  by  the  company. 
This  Interim  Waiver  may  be  revoked  or 
modified  at  any  time  upon  a 
determination  that  the  factual  basis 
underlying  the  Application  is  incorrect. 

This  Interim  Waiver  is  efilBctive  on  the 
date  of  issuance  by  the  Assistant 
Secretary  for  the  Office  of  Eneigy 
Efficiency  and  Renewable  Energy.  The 
Interim  Waiver  shall  remain  in  effect  for 
a  period  of  180  days  or  until  DOE  acts 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180-day  period,  if  necessary. 

Hunter's  Petition  for  Waiver  requests 
DOE  to  grant  relief  boni  the  portion  of 
DOE  test  procedure  for  vented  home 
heating  equipment  that  relates  to 
measurement  of  eneigy  consumption  by 
the  pilot  light.  Specifically,  Hunter 
seeks  to  exclude  the  pilot  light  energy    . 
consumption  from  the  calculation  of 
AFUE.  Pursuant  to  paragraph  (b)  of  Title 
10  CFR  Part  430.27,  the  Department  is 
hereby  publishing  the  "Petition  for 
Waiver"  in  its  entirety.  The  petition 
contains  no  confidential  information. 
The  Department  solicits  comments, 
data,  and  information  respecting  the 
Petition. 

Issued  in  Washington,  DC,  January  22, 
1997. 

Qiriatiiie  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

October  22, 1996. 

Ciiristine  A.  Ervin, 

Assistant  Secretary  of  Energy  Efficiency  and 
Renewable  Eiiergy,  United  States 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W..  Washington,  DC.  20585 

Subject:  Petition  for  Waiver  to  Title  10,  Code 
of  Federal  Regulations  430.27 

Dear  Secretary  Ervin,  Please  accept  this 
letter  as  a  Petition  for  Waiver  from  the  test 
procedures  outlined  in  10  CFR,  part  430, 
subpart  B,  Appendix  O— Uniform  Test 
Method  for  Measuring  the  Energy 
Consumption  of  Vented  Home  Heating 
Equipment 

There  are  two  sections  fior  which  the    . 
waiver  is  requested.  Section  3.5 — Pilot  Li^t 
Measurement  and  Section  4.2.6— Annual 
Fuel  UtilizaUon  Efficiency. 


Pa«lanil    VaaJaAn*    /    Vnl      CO      KTa      in     /    Mr I I. 


T^....._.     r%r* 
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These  sections  require  the  measurement  of 
energy  input  of  the  pilot  and  this 
measurement  to  be  included  in  the 
calculation  of  the  AFUE  for  the  appliance. 

Hunter  is  requesting  that  the  pilot  energy 
consumption  bie  waived  from  the  AFUE 
calculation  for  each  of  the  models  listed 
below.  Each  of  these  models  are  presently 
listed  in  the  CAMA  Directory. 
— F125H 
— HDS2000 
— HDV30E 
— HDV2500 
— PW20 
— PW35 
— PW50 
— HF130 
— HFS40 
— HWF15 
— HWF30 

The  combination  gas  control  valves  that  are 
uaed  in  these  appliances  can  be  manually 
turned  off  when  the  appliance  is  not  in  use. 
When  the  gas  control  knob  is  in  the  "OFF" 
position,  both  the  pilot  and  main  burner  is 
off.  To  operate  the  appliance,  the  pilot  must 
be  re-lit  and  the  gas  control  knob  turned  to 
the  "ON"  position  and  both  the  pilot  and 
main  burner  will  be  in  operation. 

The  Lighting  Instructions  in  the  appliance 
Instruction  Manual  and  the  Lighting 
Instructions  label  affixed  to  the  appliance 
will  require  the  user  to  turn  the  gas  control 
knob  on  the  valve  to  the  "OFF"  position 
when  the  appliance  is  not  in  use. 

The  U.S.  Department  of  Energy  has 
previously  granted  this  same  waiver  to  a 
number  of  manufocturers.  Hunter  requests 
that  the  U.S.  Department  of  Energy  grant 
Hunter  Energy  and  Technology  Inc.  this  same 
waiver. 

If  you  have  any  questions  or  require  any 
additional  information  regarding  the  above 
subject  matter,  please  contact  me  anytime  at 
(705)  325-6111. 

Sincerely, 
DoaLerite, 

Design  and  Development  Engineering 
Manager. 

|FR  Doc  97-2174  Filed  1-28-97;  8:45  am) 
COMMaO-01-P 


Federal  Energy  Regulatory 
Commission 

[Doctot  Na  RP97-432-00(q 

Amoco  Production  Company,  et  at.; 
Notice  of  Complaint 

January  23, 1997. 

Take  notice  that  on  January  17, 1997, 
pursuant  to  Rule  206  of  the  Rules  of 
Practice  and  Procedure  of  the  Federal 
Energy  Commission,  18  CFR  Section 
385.206,  Amoco  Production  Company 
and  Amoco  Energy  Trading  Corporation 
(collectively,  Amoco)  tendered  for  Hling 
a  Verified  Complaint,  Request  For  Show 
Cause  Order,  Request  For  Interim  Relief 
And  Request  For  Shortened  Answer 
Period  against  Natural  Gas  Pipeline 
Company  of  America  (Natural). 


Amoco  alleges  that  Natural  has  been 
engaged  in  a  continuous  pattern  of 
undue  discrimination  and  uddue 
favoritism  in  favor  of  its  affiliate, 
MidCon  Gas  Services  Corporation 
(MidCon  Gas)  in  violation  of  Sections  4, 
5, 8,  and  10  of  the  Natiual  Gas  Act 
(NGA),  15  U.S.C.  §§  717c,  717d,  717g 
and  717i.  Sections  311  (a](l)  and  (c)  of 
the  Natural  Gas  Policy  Act  (NGPA).  15 
U.S.C.  §§3371  (a)(1)  and  (c).  Order  No. 
636,  Order  No.  497,  Order  No.  566  and 
the  Commission's  policies  and 
principles  on  which  those  orders  are 
based. 

Natural's  pattern  of  discriminatory 
conduct,  Amoco  argues,  is  demonstrated 
through  several  of  Natural's  actions:  (1) 
Natural  fails  to  follow  its  currently 
efliective  tariff  procedures  for  the 
awarding  of  available  capacity;  (2) 
Natural  fails  to  make  available 
unsubscribed  capacity  and  to  post 
adequate,  timely  and  usable  information 
on  unsubscribed  capacity;  (3)  Natural 
retains  for  itself  absolute  discretion  in 
how  it  will  weigh  bid  criteria  and  award 
capacity  on  any  given  day;  (4)  Natural 
awards  capacity  to  its  affiliated 
marketer,  MidCon  Gas,  on  terms  not 
made  available  to  nonaffiliated 
shippers;  (5)  Natural  periodically  uses 
an  auction  procedure — not 
contemplated  by  Natural's  Tariff  and 
not  used  on  a  consistent  or  regular 
basis — that  enstu«s  that  MidCon  Gas 
can  acquire  available  capacity  to  the 
exclusion  of  nonaffiliated  shippere;  (6) 
Natural  releases  MidCon  Gas  firom 
capacity  commitments  on  a 
discriminatory  basis;  (7)  Natural  has 
cycled  employees  to  its  affiliated  gas 
marketer  and  maintained  during  the 
period  in  which  it  allocated  the  vast 
majority  of  its  uncommitted  firm 
capacity  to  MidCon  Gas  an  entangled 
organizational  structure  that  violates 
Order  Nos.  497  and  566;  (8)  Natural 
violates  numerous  of  the  Commission's 
Order  Nos.  497  and  566  Standards  of 
Conduct  codified  at  18  CFR  §  161.3;  and 
(9)  Natural  foils  to  post  information  on 
its  transactions  with  its  affiliated 
marketer,  MidCon  Gas  as  required  by 
Order  Nos.  497  and  566. 

In  addition,  Amoco  asks  that  the 
Commission  order  Natural  to  show 
cause  why  (1)  each  of  its  currently 
efliective  contracts  with  its  affiliate 
MidCon  Gas  should  not  be  terminated 
as  each  is  the  result  of  undue 
discrimination  in  violation  of  Sections  4 
and  5  of  the  NGA  and  Section  311(a)(1) 
of  the  NGPA:  (2)  Section  5.1  of  its 
General  Terms  and  Conditions  is  not  in 
violation  of  the  Commission's 
regulations,  and  why  Natural  should  not 
be  ordered  to  include  specific  bid 
evaluation  criteria:  (3)  its  Tariff  is  not  in 


violation  of  Commission  posting 
requirements,  and  why  it  should  not  be 
ordered  to  post  all  available  capacity  on 
its  EBB;  (4)  its  systematic  and  pervasive 
undue  discrimination  and  vioLations  of 
Order  Nos.  497  and  566  should  not  be 
remedied  with  a  Commission  order 
divorcement  whereby  MidCon  Gas  is 
precluded  from  recontracting  for  firm 
capacity  on  Natiual;  and  (5)  it  should 
not  be  subject  to  the  maximum  civil 
penalties  of  $5,000  per  day  per  violation 
for  its  violations  of  the  NGPA.  Amoco 
also  asks  that  the  Commission  require 
Natural  to  demonstrate  that  its 
organizational  structure  has  been  in 
compliance  with  the  Order  Nos.  497  and 
566  requirements  of  the  separation  of 
operating  personnel. 

Any  person  desiring  to  be  heard  or 
protest  said  Complaint  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procediue.  All  such  motions  or  protests 
must  be  filed  on  or  before  February  24, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  a  protestant  party  to 
the  pnx^eding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room.  Answers  to  this 
complaint  are  due  on  or  before  February 
24. 1997. 
Lois  D.  Caiiidl, 
Secretary. 

[FR  Doc.  97-2118  Filed  1-28-97;  8:45  am] 
HUMO  OOOE  srir-oi-M 

[Dodwt  Na  flP«7-228-00(q 

CNG  Transmission  Corporation;  Notice 
of  Section  4  Filing 

January  23, 1997. 

Take  notice  that  on  January  15. 1997,. 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  pursuant  to  Section 
4  of  the  Natural  Gas  Act,  a  notice  of 
termination  of  gathering  services  which 
CNG  ciurently  provides  on 
uncertificated  gathering  facilities  which 
are  being  abandoned  in  place  or  sold. 
CNG  states  that  no  contracts  for 
transportation  service  with  CNG  will  be 
terminated.  CNG  asserts  that  the  receipt 
meters  will  be  located  downstream 
where  gas  will  feed  CNG's  system. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
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Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  Under  section  154.210 
of  the  Commission's  Regulation,  all 
such  motions  or  protests  should  be  filed 
on  or  before  January  27, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cadiell, 
Secretary. 

(FR  Doc  97-2117  Filed  1-28-97;  8:45  ami 
BiLUNQ  oooc  •nr-m-M 

[Docket  No.  RP95-408-017] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Proposed . 
Changes  in  FERC  Gas  Tariff 

January  23, 1997. 

Take  notice  that  on  January  17, 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff  sheets 
set  forth  on  Appendix  A  to  the  filing,  to 
become  effective  on  February  1, 1997. 

On  E)ec«nber  31, 1996,  Columbia 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  to  move 
pursuant  to  Section  4(e)  of  the  Natural 
Gas  Act  to  place  into  effect  on  February 
1, 1997,  the  rates  set  forth  in  its 
November  22, 1996  Offer  of  Settlement 
'in  this  proceeding,  contingent  upon 
approval  and  implementation  of  the 
Settlement.  The  Settlement  rates  were 
set  forth  in  Appendix  A  of  the  December 
31, 1996  motion  rate  filing.  It  has  come 
to  Columbia's  attention  that  the 
minimum  commodity  rate  applicable  to 
both  firm  and  interruptible  gathering 
services  shown  on  First  Revised  Ninth 
Revised  Sheet  No.  30  in  the  motion  rate 
filing  is  incorrect  due  strictly  to  an 
advertent  clerical  error.  Columbia  is 
submitting  the  instant  filing  to  correct 
this  error.  Columbia  is  also  reflecting  on 
this  sheet  the  processing  charges  that 
result  bom  the  Settlement  effective  as  of 
February  1, 1997. 

Certain  other  rate  tariff  sheets  are 
being  refiled  to  indicate  in  a  footnote 
that  a  customer's  acceptance  and 
payment  of  invoices  based  on  the 
Settlement  rates  shall  constitute  such 
customer's  agreement  to  pay  the 
surcharge  (subject  to  refund)  if  the 
Settlement  is  not  approved  and 


implemented.  This  language  was 
indicated  in  the  transmittal  letter  to  the 
Initial  Settlement  motion  filing  of 
December  31, 1996,  but  inadvertently 
omitted  from  the  tariff  sheets. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  Columbia's 
customers  and  all  affected  state 
commissions,  as  well  as  to  all  parties  on 
the  official  service  list  to  this 
proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  27, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this.filing  are 
on  file  vtrith  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Ui*D.CadiriI. 
Secretary. 

(FR  Doc  97-2115  Piled  1-28-97;  8:45  am] 
MUJNQ  COOC  triT-OI-H 

[Docket  Na  RP97-231-000I 

Eastern  Shore  Natural  Qas  Company; 
Notics-of  Proposed  Changss  in  FERC 
QasTartff 

January  23, 1997. 

Take  notice  that  on  January  17, 1997, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  a 
completely  new  and  revised  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
reflecting  restructured  services,  rates, 
and  general  terms  and  conditions, 
proposed  to  become  effective  on  May  1, 
1997  or  the  effective  date  of  Eastern 
Shore's  Part  284  blanket  certificate, 
whichever  is  later. 

Eastern  Shore  states  that  pursuant  to 
Section  4  of  the  Natural  Gas  Act,  and 
Sections  154.7, 154.301,  et  seq.  of  the 
Regulations  of  the  Commission,  Eastern 
Shore  is  also  filing  revisions  to  certain 
statements  and  schedules  which  were 
initially  filed  in  Docket  No.  RP97-32- 
000,  Eastern  Shore's  Section  4  general 
rate  increase  filing,  in  which  it  filed  as 
a  closed  merchant  pipeline.  Such 
statements  and  schedules  have  been 
revised  to  reflect  Eastern  Shore's 
proposed  status  as  an  open  access 
transportation  pipeline. 

Eastern  Shore  states  that  it  requests 
that  the  Commission  permit  the  rates 
and  charges  proposed  for  all  of  the 
jurisdictional  services  to  be  provided  by 


Eastern  Shore  to  become  effective  as 
conditional  rates  and  charges  that  may 
be  subject  to  subsequent  adjustment  by 
Commission  order  after  the  rates  and 
charges  proposed  in  the  instant  filing 
are  permitted  to  become  effective. 

Eastern  Shore  further  requests  that  the 
Commission,  in  its  order  on  the  instant 
filing,  expressly  give  notice  that  the 
conditional  rates  and  charges  which  are 
permitted  to  become  effective  may  be 
subsequently  adjusted  by  Commission 
order  retroactive  to  the  date  on  which 
such  rates  and  charges  are  permitted  to 
become  effective. 

Eastern  Shore  states  that  the  purpose 
of  this  conditional  rate  determination  is 
to  give  notice  to  all  that  the  provisional 
rates  and  charges  may  be  subject  to 
retroactive  adjustment  at  a  later  date. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  the  parties 
listed  on  the  Commission's  official 
service  list  in  Docket  Nos.  RP97-32-000 
and  CP96-128-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practices  and  Procedure  (18  CFR 
Section  385.211  and  Section  385.214). 
All  such  motions  or  protests  must  be 
filed  on  or  about  February  7, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CasheU, 
Secretary. 

(FR  Doc!  97-2119  Filed  1-28-97;  8:45  am] 
■UMo  CODE  trn-t-tt 


(Doctet  Na  RP96-366-003] 

Florida  Qas  Transmission  Company; 
Notice  of  Complianca  Filing 

January  23, 1997. 

Take  notice  that  on  January  21. 1997. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1  the  following  tariff  sheet  to 
become  effective  April  1, 1997: 

Second  Sut>stitute  First  Revised  Sheet  No. 
163F 

FGT  states  that  on  December  10, 1996 
FGT  filed  a  Stipulation  and  Agreement 
of  Settlement  and  Request  for  Waiver 
(Settlement)  which  resolved  certain 
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tariff  issues  which  were  set  for  a 
technical  conference  by  Commission 
order  issued  September  30, 1996  in 
Docltet  No.  RP96-366-000.  The 
Settlement  provided  for  certain  changes 
to  the  operating  provisions  in  FGT's 
currently  effective  tariff  and  modified  or 
withdrew  tariff  changes  originally 
proposed  by  FGT's  August  30, 1996 
filing  in  Docket  No.  RP9&-366-000.  All 
active  parties  either  supported  or  did 
not  oppose  the  Settlement  but  one  party 
requested  that  a  provision  included  in 
the  Settlement  be  incorporated  into 
FGT's  Tariff.  By  order  issued  January 
16. 1996  (January  16  Order)  the 
Commission  approved  the  Settlement 
and  required  FGT  to  incorporate  a 
Settlement  provision  reganding  a 
recorded  phone  message  into  its  Tariff. 
FGT  states  that  instant  filing  is  in 
compliance  with  the  January  16  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Secti<»i 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UmD.CuImII, 
Secretaiy. 

(FR  Doc  97-2116  Filed  1-28-97;  8:45  am] 
I  ooQi  enT-tt-M 


pocket  No.  RP91-143-040] 

Qraat  LaMe  Gas  Transfnisslon  Limited 
Partneralilp;  Notice  of  Revwiue 
SherfnQ  Report  Novemlser  199S- 
October  1996 

January  23. 1997. 

Take  notice  that  on  January  17, 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  its 
Interruptible/Overrun  (I/O)  Revenue 
Sharing  Report  with  the  Fedmal  Energy 
Regulatory  Commission  (Conunission) 
in  accordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000.  et  al. 

Great  Lakes  states  that  this  report 
reflects  application  of  the  revenue 
sharing  mechanism  and  rmnittances 
made  to  firm  shippers  for  I/O  revenue 


coUectedfortheNovember  1, 1995  • 
through  October  31. 1996  period,  in 
accordance  with  Article  IV  of  the 
Settlement.  Great  Lakes  states  that  such 
remittances,  totaling  $107,789.  were 
made  to  Great  Lakes'  firm  shippers  on 
December  18, 1996.. 

Great  Lakes  states  that  copies  of  the 
report  were  sent  to  its  firm  customers, 
parties  to  this  proceeding  and  the  Public 
Service  Commissions  of  Minnesota, 
Wisconsin  and  K4ichigan. 

Great  Lakes  further  states  the  amounts 
remitted  are  based  on  implementation  of 
the  Commission's  orders  in  Docket  Nos. 
RP91-143,  RS92-63  and  RP95-422,  et 
al.  The  amounts  remitted  may  be 
adjusted  at  a  future  date  in  accordance 
with  the  provisions  of  Articles  III  and  V 
of  the  Settlement,  as  certain  of  the 
Commission's  orders  refiarenced  above 
are  imder  Petitions  for  Review  in  the 
United  States  Court  of  Appeals  for  the 
D.C  Circuit  in  Rochester  Gas  and 
Electric  Company  v.  FERC  Nos.  96- 
1136.  et  al.  Great  Lakes  states  it  will 
adjust  the  amounts  remitted  to  comply 
with  any  further  Commission  action  or 
judicial  review  resulting  from 
disposition  of  the  aforementioned  court 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Secdon 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
January  30, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  PuUic 
Reference  Room. 
Loi>  D.  CmImII. 
Secretary. 

(FR  Doc  97-2114  Filed  1-28-97;  8:45  am] 
BiuJNO  oooK  •nr-ai-M 

[Dodwl  Na  ER97-852-000I 

Ontario  Hydro  Interconnected  Markets 
inc.  Notice  of  Filing 

January  23, 1997. 

Take  notice  that  on  January  3, 1997, 
Chitario  Hydro  Interconnected  Markets 
Inc  tendered  for  filing  an  amendment  to 
its  prior  filing  in  this  docket,  consisting 
of  Attachment  B  ("Methodology  To 
Assess  Available  Transmission  Transfer 
Capability")  to  the  "Ontario  Hydro 
Proposed  Transmission  Reservation 
Tariff  For  Transactions  Out  Of  And 


Through  The  Province  of  Ontario,"  that 
was  previously  filed  in  this  docket. 
Ontario  Hydro  Interconnected  Markets 
Inc.  states  that  the  attachment  was 
inadvertently  omitted  from  some  of  the 
copies  of  its  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC. 
20426,  in  accordance  widi  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 , 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  31, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loi*D.CMiieU. 
Secretary. 

(FR  Doc  97-2160  Filed  1-28-97;  8:45  am) 
HLUNQ  COM  snr-ei-M 


[DodtBt  Na  ELSr-SI-OOO,  et  al.) 

Southern  Caiifomia  Edison  Company 
V.  San  Diego  Qas  &  Electric  Company, 
Enova  Energy,  Inc.  and  Enaouroe 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  HHnga 

January  21, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southern  CalifiKnia  Edison  Company 
▼.  San  Diego  Gas  k  Electric  Company, 
Enova  Energy,  Ini:.,  Enaonrce 
Corporation 

(Docket  No.  EL97-21-000) 

Take  notice  that  on  January  10, 1997, 
Southern  California  Edison  Company 
tendered  for  filing  a  complaint  against 
San  Diego  Gas  &  Electric  Company. 
(SDGftE)  Enova  Energy.  Inc..  (Enova 
Energy)  and  Ensoiuce  Corporation 
(Ensource)  requesting  that  the 
Commission  find  that  the  merger  of 
Enova  and  Pacific  Enterprises  (owner  of 
Ensource).  which  involves  their  public 
utility  subsidiaries — SDGftE,  Enova 
Energy,  and  Ensource  is  subject  to 
Section  203  of  the  Federal  Power  Act, 
and  direct  that  the  companies  submit  an 
application  for  merger  approval  to  the 
Commission. 

Comment  date:  Felmiary  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4280 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


Federal  Regater  /  Vol.  62,  No.  19  /  Wednesday.  January  29,  1997  /  Notices 


4279 


2.  Tnickee  Donner  Public  Utility 
District 

[Docket  No.  EL97-22-000] 

Take  notice  that  on  January  14, 1997, 
Truckee  Donner  Public  Utility  District 
(Tnickee)  tendered  for  filing  a  Petition 
for  IDeclaratory  Order  clarifying  certain 
conflicting  language  in  its  Order  888 
and  its  pro  forma  open  access 
transmission  tariff  in  order  to  resolve  a 
dispute  between  Truckee  and  Sierra 
Pacific  Power  Company  concerning  a 
good-faith  transmission  request 
submitted  by  Truckee  to  Sierra.  Truckee 
also  submitted  a  request  for  exemption 
from  or  waiver  of  filing  fee. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER96-224-0021 

Take  notice  that  on  January  16, 1997, 
Niagara  Mohawk  Power  Corporation 
tendered  for  fiUng  its  compliance  report 
in  the  above-referenced  docket. 

Comment  date:  February  3. 1997,  in 
accordance  with  Standards  Paragraph  E 
at  the  end  of  this  notice. 

4.  Niagara  Mohawk  Power  Corporation 

[Docket  Nos.  ER9&-1477-002  and  EL9S-47- 
003) 

Take  notice  that  on  January  7, 1997, 
Niagara  Mohawk  Power  Corporation 
tendered  for  fiUng  its  refund  report  in 
the  above  referenced  dockets. 

Comment  date:  February  3. 1997,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-114-001] 

Take  notice  that  on  January  8, 1997, 
Pennsylvania  Power  &  Light  Company 
("PP&L")  filed  a  rehmd  compliance 
report  in  the  above  referenced  docket. 

PP&L  states  that  copies  of  this  filing 
have  been  sent  to  PECO  and  to  the 
Pennsylvania  PubUc  Utility 
Commission. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Detroit  Edison  Company 

[Docket  No.  ER97-324-0011 

Take  notice  that  on  December  31, 
1997,  Detroit  Edison  Company  tendered 
for  filing  its  compliance  filing  in  the 
above-referenced  docket  pursuant  to  the 
Commission's  December  19, 1996,  order 
in  this  proceeding. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  United  Illuminating  Company 

(Docket  No.  ER97-«8S-000l 

Take  notice  that  on  December  23, 
1996,  United  Illuminating  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cambridge  Electric  Light  Company 

[Docket  No.  ER97-904-000I 

Take  notice  that  on  December  23, 
1996,  Cambridge  Electric  Light 
Company  tendered  for  fiUng  data  to  set 
forth  the  actual  Net  Annual  Costs  of 
constructing,  owning,  and  maintaining 
its  Transmission  System  for  the  twelve 
month  period  ending  December  31, 
1995. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  California  Edisim  Company 

[Docket  No.  ER97-101 3-000] 

Take  notice  that  on  December  31, 
1996,  Southern  Cahfomia  Edismi 
Company  tendered  for  filing  a  Notice  of 
Cancellati<Hi  of  Rate  Schedule  FPC  No. 
61. 

Comment  date:  Februaiy  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  California  Edismi 
Company 

[Docket  No.  BR97-1014-000] 
Take  notice  that  on  December  31, 

1996,  Southern  California  Edison 

Company  tendered  for  filing  a  Notice  of 

Cancellation  of  Rate  Schedule  FPC  No. 

71. 
Comment  date:  February  3, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

11.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  ER97-iO2&-aO0] 

Take  notice  that  on  December  31, 
1996,  Kansas  Gty  Power  &  Ught 
Company  (KCPL)  tendered  for  fiUng  a 
Notice  of  Cancellation  of  Service 
Schedule  B,  to  KCPL's  Rate  Schedule 
FERC  No.  104. 

Comment  date:  February  3, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  ER97-1 029-000] 

Take  notice  that  on  December  31, 
1996,  Kansas  City  Power  ft  Light 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 


Schedule  C,  to  KCPL's  Rate  Schedule 
FERC  No.  88. 

Comment  date:  February  3. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  ft  Light 
Cmnpany 

(Docket  No.  ER97-1 030-000] 

Take  notice  that  on  December  31, 
1996,  Kansas  City  Power  &  Li^t 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  A,  to  KCPL's  Rate  Schedule 
FERC  No.  88. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Kansas  Qty  Power  ft  Light 
Company 

(Docket  No.  ER97-1031-000] 

Take  notice  that  on  December  31, 
1996,  ICansas  City  Power  &  Ught 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  C,  to  KCPL's  Rate  Schedule 
FPC  No.  34  and  Service  Schedule  E  to 
KCPL's  Rate  Schedule  FPC  No.  34. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  ER97-1032-000] 
,Take  notice  that  on  December  31, 
1996,  Kansas  Qty  Power  &  Ught 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  C,  to  KCPL's  Rate  Schedule 
FPC  No.  55  and  Service  Schedule  D, 
Supplement  No.  2  KCPL's  Rate 
Schedule  FPC  No.  55. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Kansas  City  Powct  ft  Light 
Conqtany 

[Docket  No.  ER97-1033-000I 

Take  notice  that  on  December  31, 
1996,  Kansas  City  Power  &  Ught 
Company  (KCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
Schedule  D,  Supplement  No.  5  to 
KCPL's  Rate  Schedule  FPC  No.  53. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Kansas  Qty  Power  ft  Light 
Company 

(Docket  No.  ER97-1034-O00] 

Take  notice  that  on  December  31, 
1996,  Kansas  City  Power  ft  Light 
Company  (MCPL)  tendered  for  filing  a 
Notice  of  Cancellation  of  Service 
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Schedule  C,  Supplement  No.  2  to 
KCPL's  Rate  Schedule  FPC  No.  53. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Company  of 
Colorado 

(Docket  No.  ER97-1062-0001 
Talce  notice  that  on  December  31. 

1996,  Public  Service  Company  of 

Colorado  (PSCo)  tendered  for  filing  a 

Notice  of  Cancellation  of  PSCo  Rate 

Schedule  No.  8. 
Comment  date:  February  3, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

19.  Potomac  Edison  Company 

(Docket  No.  ER97-1066-000I 

Take  notice  that  on  December  31, 
1996,  Potomac  Edison  Company 
tendered  for  filing  a  request  for 
disclaimer  of  jurisdiction  or,  in  the 
alternative,  for  acceptance  and  waiver. 
Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-108S-000I 

Take  notice  that  on  January  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  l)etween  Louisville 
Gas  and  Electric  Company  and  Illinois 
Power  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Commonwealth  Edison  Company 

(Docket  No.  BR97-1066-0001 

Take  notice  that  on  January  3, 1997, 
Commonwealth  Edison  Company 
(Edison),  submitted  Amendment  No.  3 
to  the  Interconnection  Agreement 
between  Edison  and  Noithem  Indiana 
Public  Service  Company  (Northern 
Indiana).  Ammdment  No.  3  eliminates 
certain  service  schedules  that  provide 
services  redundant  to  those  otrtained 
through  Edison's  and  Northern 
Indiana's  unbundled  power  sales  and 
open-access  transmission  tariffs.  The 
Commission  has  previously  designated 
the  Intoconnection  Agreement  as 
Edison's  FERC  Rate  Schedule  No.  17. 

Edison  requests  an  effective  date  of 
December  31, 1996,  for  Amendment  No. 
3,  and  accordingly  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Northern 
Indiana,  the  Illinois  Commerce 
Commissim,  and  the  Indiana  Utility 
Regulatoiy  Commission. 


Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  MidAmerican  Energy  Company 

(Docket  No.  ER97-1 087-000) 

Take  notice  that  on  January  3, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801  filed  with  the 
Commission  the  Third  Amendment 
dated  December  19, 1996  to  Finn  Power 
Interchange  Service  Agreement 
(Interchange  Agreement)  dated  August 
21, 1985  entered  into  by  a  predecessor 
of  MidAmerican  and  the  Qty  of 
Independence,  Missouri 
(Independence).  In  Docket  No.  ER96- 
1501-000,  MidAmerican  has  filed  a 
Service  Agreement  dated  June  1, 1996 
which  has  been  executed  by 
MidAmerican  and  Indeptendence  for  the 
purpose  of  including  all  transactions 
pursuant  to  the  Interchange  Agreement 
on  and  after  June  1, 1996  under 
MidAmerican 's  Rate  Schedule  for  Power 
Sales,  FERC  Electric  Tariff,  Original 
Volume  No.  5,  related  to  market-based 
pricing. 

MidAmerican  requests  an  effactive 
date  of  January  1,  1997,  for  the  Third 
Amendment  and  seeks  a  waiver  of  the 
Commission's  notice  requirement 
pursuant  to  Prior  Notice  and  Filing 
Requirements  Under  Part  JJ  of  the 
Federal  Power  Act,  64  FERC  1 61,139 
(1993),  reh'g.  65  FERC  161,081  (1993) 
and  Southern  Company  Services,  Inc., 
75  FERC  1 61.130  (1996).  MidAmerican 
has  served  a  copy  of  the  filing  on 
representatives  of  Independence,  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Conunission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tliis  notice. 

23.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1088-000I 

Take  notice  that  on  January  3, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreemoit  to  provide  Short-Term  Finn 
Point-to-Point  Transmission  Service  to 
the  Baltimore  Gas  and  Electric  Company 
imder  the  NU  system  Companies'  C^n 
Access  Transmission  Service  Tariff  No. 
8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  the  Baltimore  Gas 
and  Electric  Ccmipany^ 

NUSCO  requests  that  the  Service 
Agreement  beome  efiiBctive  January  6, 
1997. 

Comment  date:  February  3, 1997,  in 
accordance  «vith  Standard  Paragraph  E 
at  the  end  <rf  this  notice. 


24.  Duke  Power  Company 

(Docket  No.  ER97-1089-000] 

Take  notice  that  on  January  3, 1997, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Service  Agreement  for 
Market  Rate  (Schedule  MR)  Sales 
between  Duke  and  Saluda  River  Electric 
Cooperative,  Inc.  dated  December  19, 
1996.  Duke  requests  an  effective  date  of 
December  19, 1996. 

Comment  dote:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  BR97-109O-O00) 

Take  notice  that  on  January  2, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Public 
Service  Electric  and  Gas  Company.  This 
Transmission  Service  Agreement 
specifies  that  PubUc  Service  Electric 
and  Gas  Company  has  signed  on  to  and 
has  agreed  to  the  terms  and  conditions 
of  NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Public 
Service  Electric  and  Gas  Company  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for  Public 
Service  Electric  and  Gas  Company  as 
the  parties  may  mutually  apree. 

NMPC  requests  an  effective  date  of 
December  20, 1996.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Conunission  and  Public  Service  Electric 
and  Gas  Company. 

Comment  aate:  February  3, 1997,  in . 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Pdilic  Service  Canqiany  of 
Colorado 

(Docket  No.  ER97-1091-€0D| 

Take  notice  that  on  January  3, 1997, 
Public  Service  Company  of  Colorado 
(Public  Service),  tendoed  for  filing  a 
Service  Agreement  between  Public 
Service  and  Enserco  Energy  Inc. 
(Enseroo)  under  Public  Service's  Electric 
Coordination  Service  Tariff.  The  Service 
Agreement  is  a  general  enabling 
agreement  that  will  permit  Enseroo  to 
arrange  individual  Coordination  Power 
and  Eneigy  transactions  in  accordance 
with  Service  Schedule  A  of  the  Tariff. 

Comment  date:  Frtiruary  3, 1997,  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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27.  The  Washington  Water  Power 
Company 

(Docket  No.  ER97-1092-000] 

Take  notice  that  on  January  2, 1997, 
Washington  Water  Power  (WWP). 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.12.  an 
Amendment  No.  1  to  Agreement  for  the 
Sale  of  Energy  between  The  Washington 
Water  Power  Company  and  The  City  of 
Seattle.  The  term  of  the  Agreement  is  to 
commence  on  January  15, 1997  and 
continue  through  December,  2000. 

WWP  requests  that  the  Commission 
accept  the  amended  filing  effective 
January  15. 1997  and  waive  the  60-day 
notice  requirement.  No  parties  will  be 
adversely  effected  by  the  granting  of  this 
waiver. 

Comment  date:  February  3. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southwestern  Electric  Powec 
Company 

(Docket  No.  ER97-1093-000I 

Take  notice  that  on  January  2. 1997, 
Southwestern  Electric  Power  Company 
(SWEPCO),  tendered  for  filing 
Amendment  No.  7  to  the  Power  Supply 
Agreement,  dated  April  8, 1982, 
between  SWEPCO  and  Northeast  Texas 
Electric  Cooperative,  Inc.  (NTEC)  in 
order  to  mitigate  the  impact  of  a 
scheduled  rate  increase. 

SWEPCO  requests  waiver  of  the 
Commission's  notice  requirement  in 
order  that  Amendment  No.  7  may 
become  effective  on  January  1, 1997. 
Copies  of  the  filing  were  served  upon 
NTEC  and  the  Public  Utility 
Commission  of  Texas, 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  MidAmerican  Enei^  Company 

(Docket  No.  ERg7-1094-000| 

Take  notice  that  on  January  2. 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  106  East  Second  Street, 
Davenport,  Iowa  52801,  tendered  for 
filing  an  amendment  to  its  initial  filing 
in  the  above-referenced  docket.  The 
amendment  consisted  of  an  executed 
Service  Agreement  dated  June  1, 1996 
entered  into  by  MidAmerican  with  the 
City  of  Independence,  Missouri 
pursuant  to  MidAmerican 's  Rate 
Schedule  for  Power  Sales,  FERC  Electric 
Tariff,  Original  Volume  No.  5.  . 

MidAmerican  requests  an  effective 
date  of  June  1, 1997,  for  the  Service 
Agreement  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement.  MidAmerican  has  served  a 
copy  of  the  amended  filing  on  all  parties 


designated  on  the  official  service  list, 
the  Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ERg7-109S-000| 

Take  notice  that  on  January  3, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  Service 
Agreements  between  LG&E  and  various 
companies  under  LG&E's  Rate  Schedule 
GSS.  LG&E  requests  that  the  agreements 
become  effective  as  of  Decemter  31, 
1996. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


31.  FacifiCorp 

(Docket  No.  ER97-1 096-000) 

Take  notice  that  on  January  2, 1997. 
PacifiCorp.  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commfssion's  Rules  and  Regulations, 
Service  Agreements  with  IGI  Resources, 
Inc.,  and  Idaho  Falls  Electric  Light 
Division  under,  PacifiCorp 's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  3,  Service  Schedule  PPL-3. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
fttjm  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-1097-<K)0| 

Take  notice  that  on  January  3. 199?, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  a  copy  of  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  Louisville 
Gas  and  Electric  Company  and 
Kentucky  Utilities  Company  under 
LG&E's  Open  Access  Transmission 
Tariff.. 

Comment  date:  February  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Minnesota  Po%ver  and  Light 
Company 

(Docket  No.  ER97-10d»-000| 

Take  notice  that  on  January  3, 1997, 
Minnesota  Power  &  Light  Company 


(Minnesota  Power),  submitted  for  filing 
four  (4)  Service  Agreements  under 
which  Minnesota  Povror,  Western  Power 
Services,  Inc.,  Wisconsin  Electric  Power 
Company,  and  Cinergy  Services,  Inc.. 
respectively,  will  take  non-firm,  point- 
to-point  transmission  service  under 
Minnesota  Power's  open  access 
transmission  tariff. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Cinei^  Services,  Inc. 

(Docket  No.  ER97-1099-000I 

Take  notice  that  on  January  2, 1997, 
Cineiigy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Plum 
Street  Energy  Marketing,  Inc. 

Cinergy  and  Plum  Street  Energy 
Marketing,  Inc.  are  requesting  an 
effective  date  of  December  15, 1996. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Entergy  Power  Marketing  Corp. 

(Docket  No.  ER97-1 101-000] 

Take  notice  that  on  January  3, 1997, 
Entergy  Power  Marketing  Corp..  filed  an 
amendment  to  its  standards  of  conduct.. 

Comment  date:  February  3,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1 102-000] 

Take  notice  that  on  January  3. 1997. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing,  a  Service 
Agreement  to  provide  Non-Firm  Point- 
to-Point  Transmission  Service  to 
Baltimore  Gas  and  Electric  Company 
under  the  NU  System  Companies'  Open 
Access  Transmission  Service  Tariff  No. 
8. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Baltimore  Gas  and 
Electric  Company. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  January  6, 
1997. 

Comment  date:  February  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
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and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loif  D.  Casfaell, 
Secretary. 

(FR  Doc.  97-2113  Filed  1-28-97;  8:45  am] 
BNJJNG  oooe  •nr-M-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-6681-7] 

Ag«ncy  bifonnation  Proposed 
Cottodion;  Comment  Request; 
National  Request  for  Information  (RFI) 
for  Vendor  Information  System  for 
Innovative  Treatment  Technologies 
(VISITT)  and  Vendor  FMd  Analytical 
and  Characterization  Technologies 
System  (Vendor  FACTS) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
National  Request  for  Information  (RFI) 
for  Vendor  Information  System  for 
Innovative  Treatment  Technologies 
(VISITT)  and  Vendor  Field  Analytical 
and  Characterization  Technologies 
System  (Vendor  FACTS).  The  EPA  ICR 
Number  is  1583.02.  OMB  Control 
Number  is  2050-0114  and  cvurent 
expiration  date  is  July  31, 1997.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  by 
April  4, 1997. 

AOORESSES:  Technology  Innovation 
Office  (5102C),  Office  of  Solid  Waste 
and  Emergency  Response,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington,  D.C.  20460. 
Individuals  interested  in  obtaining  a 
copy  of  the  ICR  at  no  charge  may  send 
their  requests  to  the  above  address  or  by 
calling  (703)  603-9903. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carl  Ma  by  telephone  at  (703)  603-9903. 
by  telefax  at  (703)  603-9135.  or  by  E- 
mail  at  "ma.carl@epamail.epa.gov". 

SUPPLBMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affiscted  by  this  action  are  technology 
vendors  who  are  interested  in  the 
voluntary  participation  in  EPA's 
databases  on  innovative  technologies  for 
the  clean-up,  characterization  and 
monitoring  of  hazardous  waste  sites. 

Title:  National  Request  for 
Information  (RFI)  for  Vendw 
Information  System  for  Innovative 
Treatment  Technologies  (VISITT)  and 
Vendor  Field  Analytical  and 
Characterization  Technologies  System 
(Vendor  FACTS).  The  EPA  ICR  Number 
is  1583.02.  OMB  Control  Number  is 
2050-0114  and  current  expiration  date 
is  July  31, 1997.      . 

Abstract:  As  part  of  a  broad  effort  to 
promote  the  routine  consideration  and 
use  of  more  cost  effective  technologies 
by  the  Agency  and  others,  the 
Tedmology  Innovation  Office  created 
the  VISITT  and  Vendor  FACTS 
databases  for  the  purpose  of 
disseminating  the  latest  information  on 
technologies  to  clean-up,  characterize, 
or  monitor  hazardous  waste  sites. 
Version  5.0  of  VISITT  contains 
information  on  346  technologies  to 
remediate  soil  and  groundwater 
contaminated  with  hazardous  wastes. 
Version  2.0  of  Vendor  FACTS  contains 
approximately  129  technologies  for  field 
analytical  and  site  characterization. 
These  systems  help  technology  vendors 
promote  their  technologies  by  providing 
readily  available  information  to  system 
users,  such  as  site  managers,  on  the 
options  for  site  monitoring  and  clean- 
up. In  addition,  the  systems  provide  a 
communication  link  between 
technology  users  and  vendors.  Each 
year,  EPA  invites  vendors  to  participate 
in  these  databases  on  a  voluntary  basis 
and  requests  specific,  non-confidential 
technology  information  for  listing  in  the 
databases.  EPA  does  not  verify  the 
accuracy  of  submitted  data  or  claims 
made  by  vendors.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  One  of  EPA's 
highest  priorities  has  been  to  encourage 
the  use  of  innovative  technologies  to 
speed-up  the  site  remediation  process 
and  at  the  same  time  to  reduce  project 
costs.  EPA  is  working  toward  these 
goals  by  providing  the  site  managers 
with  the  necessary  information  to  select 


the  most  applicable  and  cost-effective 
technology  for  their  sites.  In  order  to 
obtain  such  critical  information,  once 
every  year,  EPA  invites  vendors  to 
participate  in  the  databases  by 
submitting  or  updating  information  on 
new  technologies  as  they  emerge  or 
become  commercially  available. 
Originally,  EPA  based  the  burden  hours 
estimates  for  individual  respondents  on 
two  non-statistical  pre-tests  designed  to 
minimize  the  burden  of  potential 
respondents.  In  the  first  pre-test,  non- 
respondent  technical  experts  completed 
the  Vendor  Information  Form  (VIF),  and 
in  the  second  pre-test,  vendors  who 
participated  in  the  workgroup  to 
develop  the  system  were  asked  to 
estimate  the  time  it  would  take  to 
complete  the  VIF.  Several  vendors  based 
their  time  estimates  on  actual  time 
required  to  fill  out  the  form.  To  improve 
its  estimates  of  respondent  burden,  EPA 
conducted  a  small  survey  of  actual 
respondents.  The  revised  estimates  are 
now  25  hours  and  13  hours  respectively 
for  an  original  VIF  submittal  and  an  VIF 
update.  EPA  is  further  trying  to 
minimize  respondent  burden  by 
providing  an  option  to  fill  out  and 
submit  the  VIF  electronicallv. 

Burden  Statement:  The  following 
assiunptions  were  made  to  estimate 
individual  respondent  burden: 
— Participation  in  the  databases  is 
voluntary;  therefore,  some  potential 
respondents  will  read  the  instructions 
for  completing  the  VIF,  and  will 
choose  not  to  respond. 
— ^Participating  new  respondents  will 
complete  the  entire  VIF.  EPA  assumed 
that  each  new  respondent  will 
complete  an  average  of  two  VIFs  and 
ciurent  participants  will  submit  two 
updated  VIFs  each  year. 
First-time  respondents  will  take  a 
maximiun  of  50  hours  to  complete  the 
form  for  two  technologies  (or  25  hours 
per  technology).  This  value  is  consistent 
with  the  maximum  values  obtained 
&x}m  our  respondent  survey. 
Respondents  updating  two  previously 
submitted  forms  will  require  a  total  of 
26  hours.  Estimates  are  the  same  for 
VISITT  and  Vendor  FACTS 
respondents.  Based  on  current  trend,  the 
Agency  expects,  on  average,  120  new 
respondents  and  300  current 
respondents  providii^  updates  each 
year  for  the  next  three  years  beginning 
in  1997.  The  hourly  rates  for 
management,  technical,  and  clerical 
staff  have  been  increased  by  5%  from 
previous  year  to  bring  them  in  line  with 
current  contractor  hourly  rates.  For 
1997,  the  values  are  $77  for 
management,  $46  for  technical  staff,  and 
$29  for  clerical  support.  The  Agency 
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assiunes  that  rates  will  increase  5% 
each  year  thereafter  due  to  inflation. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  8, 1997.  » 

WaltR-W.Kovalick,)r.. 
Director,  Technology  Innovation  Office,  Office 
of  Solid  Waste  and  Emergency  Response. 
IFR  Doc.  97-2191  Filed  1-2&-97;  8:45  am) 
nuMO  oooc  aG«o-s»-p 

[OPP-00466;  FRL-6584-8] 

FIFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  open  meeting. 

summary:  There  will  be  a  2-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  Standard  Operating  Procedures  for 
Peer  Reviews,  Visual  System  Toxicity 
Testing  of  Organophosphates,  Inhalation 
Risk  Assessments  and  the  Combining  of 
Margin  of  Exposures,  Toxicology 
Endpoint  Selection  Process,  Common 
Mode/Mechanism  of  Action,  and 
Aggregate  Exposure  Methodology 
Issues. 

DATES:  The  meeting  will  be  held  on 
Wednesday  and  Thursday,  March  19 
and  20, 1997,  from  8:30  a.m.  to  5  p.m. 
Written  comments  must  be  received  on 
or  before  February  24, 1997. 
ADDRESSES:  The  meeting  will  be  held  at: 
Crystal  Gateway  Marriott  Hotel,  1700 
Jefferson  Davis  Highway,  Arlington,  VA. 
The  telephone  number  for  the  hotel  is: 
(703)  920-3230.  By  mail,  submit  written 
comments  (one  original  and  20  copies) 
to:  PubUc  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Environmental 


Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  {ferson,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  and  data  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  "OPP-00466."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  under  SUPPLEMENTARY 
INFORMATION.  * 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  C.  Dorsey,  Designated 
Federal  Official,  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460,  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  819B,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202, 
telephone:  (703)  305-5369/7351,  e-mail: 
dorsey.larry@epamail.epa.gov. 

Copies  of  EPA  documents  may  be 
obtained  by  contacting:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location: 
Rm.  1132  Bay,  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA, 
Telephone:  (703)  305-5805. 
SUPPLEMBfTARY  INFORMATION:  Any 
member  of  the  public  wishing  to  submit 
written  comments  should  contact  Larry 
C.  Dorsey  at  the  address  or  the 
telephone  number  given  above. 
Interested  persons  are  permitted  to  file 
written  statements  before  the  meeting. 
To  the  extent  that  time  permits  and 
upon  advanced  written  request  to  the 
Designated  Federal  Official,  interested 
persons  may  be  permitted  by  the  Chair 
of  the  Scientific  Advisory  Panel  to 
present  oral  statements  at  the  meeting. 
There  is  no  limit  on  the  length  of 
written  comments  for  consideration  by 
the  Panel,  but  oral  statements  before  the 
Panel  are  Umited  to  approximately  5 
minutes.  As  oral  statements  only  will  be 
permitted  as  time  permits,  the  Agency 
ui^ges  the  public  to  submit  written 
comments  in  lieu  of  oral  presentations. 


Persons  wishing  to  make  onl  and/or 
written  statements  should  notify  the 
Designated  Federal  Official  and  submit 
20  copies  of  the  summary  information 
no  later  than  February  24, 1997,  to 
ensure  appropriate  consideration  by  the 
Panel. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  biformation  marked  CBI  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
An  edited  copy  of  the  comment  that 
does  not  contain  the  CBI  material  must 
be  submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket.  All  comments  and 
materials  received  will  be  made  part  of 
the  public  record  and  will  be  considered 
by  the  Panel. 

A  public  record  has  been  established 
for  this  notice  under  docket  control 
number  "OPP-00466"  (including 
comments  and  data  submitted 
electronically).  A  pubUc  version  of  this 
record,  including  printed  versions  of 
electronic  comments,  which  does  not 
include  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  Bay  of  the 
Public  Response  and  Program  R^urces 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Copies  of  the  Panel's  report  of  their 
recommendations  will  be  available 
approximately  15  working  days  after  the 
meeting  and  may  be  obtained  by 
contacting  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  or  telephone  number  given 
above. 
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Dated:  January  14, 1997. 
Duial  M.  Bmlo. 

Director,  Office  of  Pesticide  Proffxims. 

(FR  Doc  97-2189  Filed  l-2»-97;  8:45  am) 
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[FRL-S68-0] 

Open  MMting  Of  the  Industrial  Non- 
Hazardous  Waste  Stakeholders  Focus 
Group 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice  of  open  meeting  of  the 
Industrial  Non-Hazardous  Waste 
Stakeholders  Focus  Group. 

SUMMARY:  As  required  by  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463).  EPA  is 
giving  notice  of  the  third  meeting  of  the 
Industrial  Non-Hazardous  Waste  Policy 
Dialogue  Conunittee.  also  known  as  the 
Industrial  Non-Hazardous  Waste 
Stakeholders  Focus  Group.  The  purpose 
of  this  committee  is  to  advise  EPA  and 
ASTSWMO  (the  Association  of  State 
and  Territorial  Solid  Waste  Management 
Officials)  in  developing  voluntary 
guidance  for  the  management  of 
industrial  nonhazardous  waste  in  land- 
based  disposal  units.  The  Focus  Group 
will  facilitate  the  exchange  of 
information  and  ideas  among  the 
interested  parties  relating  to  the 
development  of  such  guidance.  The 
purpose  of  the  third  meeting  will  be  to 
continue  discussion  of  issues  related  to 
development  of  such  guidance.  The 
agenda  will  include  a  discussion  of 
tailoring  management  practices  to  risk, 
land  application,  closure  and  post- 
closure  considerations,  corrective 
action,  run-on/run-off  controls, 
operating  considerations,  and  air 
emission  controls.  There  will  be  an 
opportunity  for  limited  public  comment 
at  the  end  of  each  day  of  the  meeting. 
The  termination  date  for  this  committee 
has  been  extended  until  September  31, 
1997,  in  order  to  allow  the  committee  to 
complete  its  work  fully! 
DATES:  The  committee  will  meet  on 
February  19  and  20, 1997,  from  9  a.m. 
to  5  p.m.  on  February  19,  and  from  8:30 
a.m.  to  3  p.m.  on  February  20. 
ADDRESSES:  The  location  of  the  meeting 
is  the  Sheraton  Washington  Hotel,  2660 
Woodley  Road  at  Connecticut  Avenue, 
NW.,  Washington,  DC  20008.  The  phone 
number  is  (202)  328-2000.  The  seating 
capacity  of  the  room  is  approximately 
60  people,  and  seating  will  be  on  a  first- 
come  basis.  Supporting  materials  are 
available  for  viewing  at  Docket  *  F-9&- 
INHA-FFFFF  in  the  RCRA  Information 
Center  (RIC),  located  at  Crystal  Gateway 


One,  1235  Jefferson  Davis  Highway, 
First  Floor,  Arlington,  VA.  The  RIC  is 
open  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials, 
the  public  must  make  an  appointment 
by  calling  (703)  603-9230.  The  public 
may  copy  a  maximum  of  100  pages  from 
any  regulatory  docket  at  no  charge. 
Additional  copies  cost  $.15/page.  For 
general  information,  contact  the  RCRA 
Hotline  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hearing  impaired).  In 
the  Washington  metropolitan  area,  call 
703-412-9610  or  TDD  703-412-3323. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
the  committee  should  contact  Paul 
Cassidy.  Municipal  and  Industrial  Solid 
Waste  Division,  Office  of  Solid  Waste,  at 
(703) 308-7281. 

suppi.aie«rARY  information: 
Bacj^ground 

EPA  and  ASTSWMBO  have  formed  a 
State/EPA  Steering  Committee  to  jointly 
develop  voluntary  facility  guidance  for 
the  management  of  industrial 
nonhazardous  waste  in  land-based 
disposal  units.  The  purpose  of  the 
guidance  is  to  recommend  management 
practices  that  are  environmentally 
sound,  that  are  protective  of  public 
health,  and  that  recognize  opportunities 
for  pollution  prevention  and  waste 
minimization.  The  guidance  will 
address  such  topics  as  appropriate 
groundwater  monitoring  and  corrective 
action  requirements,  liner  designs,  daily 
operating  requirements,  and  closure  and 
post-closure  practices. 

The  State/EPA  Steering  Committee 
has  convened  this  Stakeholders  Focus 
Group  to  obtain  recommendations  from 
individuals  who  are  members  of  a  broad 
spectrum  of  public  interest  groups  and 
affected  industries.  All 
recommendations  from  Focus  Group 
participants  will  be  forwarded  to  the 
State/EPA  Steering  Committee  for 
consideration,  as  the  Stakeholders' 
Focus  Group  will  not  strive  for 
consensus.  The  State/EPA  Steering 
Committee  will  also  provide  an 
opportunity  for  public  comment  on  the 
draft  guidance  document. 

"Industrial  nonhazardous  waste" 
under  the  Federal  Resource 
Conservation  and  Recovery  Act  (RCRA) 
means  waste  that  is  neither  municipal 
solid  waste  under  RCRA  Subtitle  D  nor 
a  hazardous  waste  under  RCRA  Subtitle 
C  Industrial  nonhazardous  waste 
consists  primarily  of  manufactiuing 
process  wastes,  including  wastewaters 
and  non-wastewater  sludges  and  solids. 

EPA  estimates  there  are  7.6  billion 
tons  of  industrial  nonhazardous  waste 


generated  annually  in  the  U.S.  and 
disposed  on-site  by  approximately 
12,000  industrial  facilities  in  surface 
impoundments,  landfills,  land 
application  units,  or  waste  piles.  Most 
of  this  waste  is  managed  in  surface 
impoundments,  which  are  designed  to 
hold  wastewaters.  These  wastes,  which 
include  inert  materials  as  well  as 
materials  which  may  be  declared 
hazardous  at  some  fiiture  date,  present 
a  broad  range  of  risk. 

Under  RCRA  Subtitle  D.  the  states  are 
responsible  for  regulating  the 
management  of  industrial  nonhazardous 
waste.  State  requirements  vary  widely, 
and  may  include  standards  for  design 
and  operation,  location,  monitoring,  and 
record  keeping.  This  guidance  is 
intended  to  complement  existing  state 
programs. 

EPA's  role  in  the  management  of 
industrial  nonhazardous  waste  is  very 
limited.  Under  RCRA  Subtitle  D,  EPA 
issued  minimal  criteria  prohibiting 
"open  dumps"  (40  CFR  257)  in  1979. 
The  states,  not  EPA,  are  responsible  for 
implementing  the  "open  dumping 
criteria,"  and  EPA  has  no  back-up 
enforcement  role. 

Copies  of  the  minutes  of  all 
Stakeholder  Focus  Group  meetings  will 
be  made  available  through  the  docket  at 
the  RCRA  Information  Center,  including 
minutes  of  the  first  two  Focus  Group 
meeting,  which  were  held  on  April  11- 
12, 1996,  and  September  11-12. 1996. 

Participants 

The  Stakeholders  Focus  Group 
consists  of  approximately  25  members, 
who  represent  public  interest  groups, 
affected  industries,  states,  and  Federal 
officials.  Following  is  a  list  of 
representatives  from  the  interested 
parties: 

Public  interest  groups — Michael 
Gregory,  Sierra  Club;  John  Harney, 
Citizens  Round  Table/Pennsylvanians 
United  to  Rescue  the  Environment; 
Richard  Lowerre,  Henry,  Lowerre, 
Johnson,  Hess  &  Frederick  and  David 
Wells.  University  of  South  Alabama 
Medical  Center.  Industry  sectors — ^Tim 
Saylor,  International  Paper;  Chuck 
Feerick.  Exxon  Company  USA;  Walter 
Carey,  New  Milford  Farms/Nestle  USA; 
Robert  Giraud,  Dupont  Comfwny;  Paul 
Boric.  Dow  Chemical  Company;  Bruce 
Steiner,  American  Iron  and  Steel 
Institute;  James  Meiers.  Indianapolis 
Power  and  Light  Company;  Andrew 
Miles.  The  Dexter  Corporation;  Scott 
Murto,  General  Motors  Corporation;  Lisa 
Williams,  The  Aluminum  Association; 
Jonathan  Greenberg,  Browning-Ferris 
Industries;  and  Ed  Skemolis,  WMX 
Technologies,  Inc. 


UMI 
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States — ^James  Wamer,  Minnesota 
Pollution  Control  Agency;  Anne  Dobbs, 
Texas  Natural  Resources  Conservation 
Commission;  Gene  Mitchell.  Wisconsin 
Department  of  Natival  Resources;  and 
Bill  Pounds,  Pennsylvania  IDepartment 
of  Environmental  Resources. 

Federal  officials— Paul  Cassidy. 
Deborah  Dalton.  Robert  Dellinger, 
Richard  Kinch,  and  John  Sager  of  the 
U.S.  Environmental  Protection  Agency. 

Dated:  lanuary  22, 1997. 
Eliubeth  A.  Colsworth, 
Director,  Office  of  Solid  Waste. 
IFR  Doc.  97-2193  Filed  l-2a-97;  8:45  amj 
mjJNO  COOE  «6«>-«fr-M 


[FRL-6681-Q 

National  Drinking  Water  Advisory 
Council;  Small  Systems  Woriiing 
Group;  Notice  of  Open  Meeting 

Under  Section  10(a)(2)  of  PubUc  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  her^y  given 
that  a  meeting  of  the  Small  Systems 
Working  Group  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act.  as 
amended  (42  U.S.C.  S300f  et  seq.),  will 
be  held  on  February  10  and  11. 1997. 
from  9  a.m.  to  5  p.m.,  at  Loews  L'Enfant 
Plaza  Hotel,  480  LTJifant  Plaza  SW., 
Washington.  E)C  20024.  The  meeting  is 
open  to  the  public,  but  due  to  past 
experience,  seating  will  be  limited. 

The  piupose  of  this  meeting  is  to 
discuss  options  for  how  EPA  might 
implement  the  capacity  development 
and  state  aCfordability  information 
provisicms  of  the  Safe  Drinking  Water 
Act  Amendments  of  1996.  The  meeting 
is  open  to  the  pubUc  to  observe.  The 
woAung  group  members  are  meeting  to 
gather  information  and  analyze  relevant 
issues  and  facts.  Statements  will  be 
taken  from  the  public  at  this  meeting  as 
time  allo%vs. 

For  more  information,  please  contact, 
Petn  E.  Shanaghan.  Designated  Federal 
CMBcer.  Small  Systems  Working  Group, 
U.S.  EPA.  Office  of  Ground  Water  and 
Drinking  Water  (4606).  401 M  Street 
SW..  Washington.  DC  20460.  The 
telephone  number  is  (202)  260-5813 
and  the  e-mail  address  is 
shanaghan.petw0epamaiLepa.gov. 

Dated:  Januaiy  22, 1997. 
CyAJaCneiNrty. 

Dinctoe,  Office  <4(^ound  Water  and  Drinking 
Water. 
(PR  Doc  97-2190  Filed  l-2«-«7;  8:45  ami 


[FRL-6681-2] 

Request  for  Information  and  9\M\c 
Hearing  to  Evaluate  Uses  of  Stream 
Segments  In  Alabama 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  request  for 

information  and  holding  of  public 

hearing. 

summary:  EPA  is  soliciting  any 
information  from  interested  parties  and 
holding  a  public  hearing  to  assist  the 
Agency  in  evaluating  existing  and 
potential  beneficial  uses  of  certain 
waters  in  the  State  of  Alabama.  This 
information  will  be  used  by  EPA  in 
assessing  the  attainability  of  such  uses 
and  assist  the  Agency  in  determining 
what  federal  use  designations,  if  any. 
would  be  appropriate  for  these  waters. 
EPA  is  holding  a  pubUc  hearing  for  the 
piuposes  of  receiving  information  from 
interested  parties.  In  addition.  The 
Alabama  Department  of  Environmental 
Management  (ADEM)  will  be  holding  a 
public  hearing  in  March  or  April  1997 
for  the  purposes  of  evaluating  upgraded 
use  designations  on  some  of  these  same 
waters. 

DATES:  All  written  information  and  data 
received  on  or  before  March  12, 1997 
will  be  considered  by  EPA.  A  public 
hearing  will  be  held  on  February  26, 
1997.  at  1:30  p.m. 

AOORESSES:  Written  comments  should 
be  directed  to  Morris  Flexner,  Life 
Scientist.  EPA  Region  4.  Atlanta  Federal 
Center,  Water  Management  Division, 
100  Alabama  Street.  S.W.,  Atlanta.  GA 
30303-3104.  (404)  562-9272.  A  public 
hearing  will  be  held  at  the  Alabama 
Center  for  CcMnmeroe,  401  Adams 
Avenue,  Montgomery.  AL  38130. 
FOR  FURTHBt  MFORMATKM  CONTACT: 
Morris  Flexner  or  Fritz  Wegener.  Water 
Quality  Standards  Coordinator,  EPA 
Region  4,  Atlanta  Federal  Crater,  Water 
Management  Division,  100  Alabama 
Street.  S.W.,  Atlanta,  GA  30303-3104, 
(404)  562-9272  or  (404)  562-9267. 

wrn  rMnirofiT  ■rnnMi\TinH- 

A.  Backgromid 

2.  Statutoiy/Regulatory  History 

Section  303(c)  of  the  Clean  Water  Act 
(CWA)  directs  States,  with  oversight  by 
EPA,  to  adopt  water  quality  standards  to 
protect  pubUc  health  and  welfare, 
wnhimra  the  quality  of  water  and  serve 
the  purposes  of  the  CWA.  Under  Secti<m 
303.  States  have  the  primary 
lespoosibility  to  establish  water  quality 
standards,  defined  under  the  Act  as 
designated  uses  of  a  water  segment  and 
the  water  quality  criteria  necessary  to 


support  those  uses.  Additionally,  Indian 
Tribes  authorized  to  administer  the 
water  quality  standards  program  under 
40  CFR  §  131.8  also  establish  water 
quality  standards  for  waters  Mrithin  their 
jurisdictions.  This  statutory  framework 
allows  States  and  Tribes  to  work  with 
local  communities  to  establish 
appropriate  designated  uses,  and  adopt 
criteria  to  protect  those  designated  uses. 
The  Act  specifies  the  minimuni 
beneflcial  uses  to  be  considered  by 
States  and  Tribes  in  estabUshing  water 
quality  standards  as  public  water 
supplies,  propagation  of  fish  and 
wildlife,  recreation,  agricultural  uses, 
industrial  uses  and  navigation. 

Section  303  includes  a  requirement 
that  States  and  Tribes  review  their 
standards  at  least  once  each  three  year 
period  using  a  process  that  includes 
public  participation,  and  a  process  for 
EPA  review  of  State  and  Tribal 
standards.  Under  Section  303(c).  EPA  is 
required  to  either  approve  new  or 
revised  State/Tribal  standards  that  meet 
the  requirements  of  the  Act,  or 
disapprove  standards  that  fail  to  meet 
those  requirements.  Where  EPA 
disapproves  a  new  or  revised  State/ 
Tribal  standard,  section  303(c)(4)(A)  of 
the  Act  states  that  the  Agency  is  to 
promptly  propose  substitute  federal 
standards  ana  promulgate  federal 
standards  within  90  days  thereafter.  In 
addition,  the  Agency  is  authorized  to 
promulgate  a  federal  standard  whenever 
the  Agency  determines  that  a  new  or 
revismi  standard  is  necessary  to  meet 
the  requirements  of  CWA  Section 
303(c)(4)(B). 

The  implementing  regulations  for 
water  quality  standards  regulations  are 
found  at  40  CFR  Part  131.  Under  40  CFR 
§  131.10(j).  States  and  Tribes  are 
required  to  conduct  a  use  attainability 
analysis  whenever  the  State/Tribe 
designates  or  has  designated  uses  that 
do  not  include  the  uses  specified  in 
Section  101(a)(2)  of  the  CWA.  or  when 
the  State/Tribe  mshes  to  remove  a 
designated  use  that  is  ^wcified  in 
Section  101(a)(2)  of  the  Act,  or  adopt 
subcategories  of  uses  that  require  less 
stringent  criteria.  Uses  are  considered 
by  EPA  to  be  attainable,  at  a  minimum, 
if  the  uses  can  be  achieved  (1)  when 
effluent  limitations  under  Section 
301(bMl)  (A)  and  (B)  and  Section  306 
are  imposed  on  point  source 
dischargers,  and  (2)  when  cost  effective 
and  reasonable  best  management 
practices  are  imposed  on  nonpoint 
source  disdiaisers. 

A  use  attainability  analysis  (UAA)  is 
defined  in  40  CFR  S  lS1.3(g)  as  a 
"structured  scientific  assessment  of  the 
CK^tors  affecting  the  attainment  of  a  use 
which  may  include  physical,  chemical. 
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biological,  and  economic  factors  as 
described  in  §  131.10(g)."  In  a  UAA,  the 
physical,  chemical  and  biological 
fectors  afiiecting  the  attainment  of  a  use 
are  evaluated  through  a  water  body 
survey  and  assessment. 

Guidance  on  water  body  survey  and 
assessment  techniques  is  contained  in 
the  Technical  Support  Manual,  Volumes 
I-IU:  Wat^rbody  Surveys  and 
Assessments  for  G)nducting  Use 
Attainability  Analyses  (Volume  I 
provides  information  on  waterbodies  in 
general.  Volume  D  contains  information 
on  estuarine  systems  and  Volume  HI 
contains  information  on  lake  systems; 
Volumes  I-II,  November  1983;  Volume 
m,  November  1984),  and  in  the  Water 
Quality  Standards  Handbook:  Second 
Edition  (EPA-823-B-94-005,  August 
1994).  Guidance  on  economic  factors 
affecting  the  attainment  of  a  use  is 
contained  in  the  Interim  Economic 
Guidance  for  Water  Quality  Standards 
Workbook  (EPA-823-B-95-002,  March 
1995).  Requests  for  copies  of  these 
guidance  dociunents  should  be  directed 
to  the  EPA  Water  Resource  Center,  (202) 
260-7786. 

Water  body  surveys  and  assessments 
should  be  sufficiently  detailed  to 
answer  the  following  questions:  (1) 
What  are  the  aquatic  uses  currently 
being  achieved  in  the  water  body?  (2) 
What  are  the  causes  of  any  impairment 


of  the  aquatic  uses?  (3)  What  are  the 
aquatic  uses  that  can  be  attained  based 
on  the  physical,  chemical  and  biological 
characteristics  of  the  water  body?    . 

2.  History  of  ADEWEPA  Actions 

On  October  14. 1986,  the  EPA 
Regional  Administrator  for  Region  4 
disapproved  use  designations  adopted 
by  ADEM  for  49  stream  segments 
because  the  State  failed  to  justify  lower 
use  classifications  in  accordance  with 
40  CFR  §  131.10(j).  Although  the  State 
had  previously  submitted  use 
attainability  analyses  for  these  stream 
segments,  the  analyses  did  not 
adequately  describe  the  basis  for  the 
lower  use  classifications  nor  did  they 
provide  adequate  information  to 
determine  if  such  classifications  were 
appropriate.  From  1986  to  1991, 19  of 
the  beneficial  use  designations  were 
either  upgraded  to  Fish  and  Wildlife 
(F&W)  by  ADEM  or  approved  as 
Agricultural  and  Industrial  Water 
Supply  (A&I)  by  EPA.  On  July  18, 1991, 
the  EPA  Regional  Administrator  for 
Region  4  disapproved  30  beneficial  use 
designations  adopted  by  ADEM,  29  of 
which  were  previously  disapproved  in 
1986.  Five  of  these  30  segments  have 
been  upgraded  to  FiW  by  ADEM  since 
1991,  leaving  the  25  segments  that  are 
the  subject  of  this  notice. 


Based  on  information  provided  to 
EPA  by  the  State,  of  the  25  stream 
segments  identified  in  today's  notice, 
ADEM  is  currently  considering  a 
proposal  for  the  complete  or  partial 
upgrade  of  uses  on  14  of  these  segments. 
The  State  also  currently  plans  to  submit 
UAAs  to  EPA  for  12  of  the  stream 
segments,  including  3  of  the  streams  for 
which  partial  upgrades  are  being 
considered  by  the  State.  The  State  is 
also  evaluating  the  appropriate  steps  to 
take  on  the  remaining  segments. 

B.  Request  for  Information 

The  Agency  is  currently  in  the 
process  of  evaluating  the  existing  data 
and  information  with  regard  to  the  uses 
of  25  stream  segments  that  were  the 
subject  of  EPA 's  disapproval  decisions. 
Based  on  such  information,  EPA  can 
determine  whether  the  uses  designated 
by  Alabama  are  consistent  with  the 
requirements  of  the  Clean  Water  Act,  or 
whether  upgrading  those  uses  is 
necessary.  To  assist  the  Agency  in 
ensuring  that  its  decisions  are  based 
upon  the  best  available  information,  the 
Agency  is  soliciting  information 
regarding  the  stream  segments  listed 
below,  llie  waters  identified  in  the 
water  quality  standards  revisions 
adopted  by  ADEM  on  February  20, 1991 
for  which  EPA  is  soliciting  information 
are  as  follows: 


Cahaba  

Coosa  

Mobile  «»..« 

Mobile 

Mobrie 

Mobrie «» „. 

Penfdo-Escainbia 
PwdMo-Escarnbta 
Perdkjo-Escambia 

Pardklo-Escambta 

Tallapoosa  

Tallapoosa 

Tallapoosa 

Upper  Tombigbee . 
Warrior 


Stream 


Warrior 

Warrior 
Warrior 
Warrior 


Buck  Creek 

Mobile  River 

Three  Mile  Ck.  

Ctiickasaw  Ck. 

Hog  Bayou 

Pigeon  Creek 

Unnamed  Trib.  to  Pigeon  Ck 
Rocky  Creek  ._ 


From 


HdNngerCk 

Sougahatchee  Creek 

PeppereN  Br 

Sugar  Creek 

Flint  Creek  

Little  Bear  Creek 

Valey  Creek  „ 


Wvrior 
Warrior 
Warrior 
Wanrior 


Valey  Creek 


Valey  Creek 

Opossum  Creek  ... 
Village  Creek  ...... 

Five  Mile  Crtc  ....... 

Lost  Creek  

Cane  Ck/Oakman 
Cane  CK/Jasper  ... 
Town  Creek 


Cahaba  Valey  

Tallasseehatchee  Ck 
Its  mouth 

MODtfO  KlVOf  ....■■••••«•• 

Moble  River „ 

ChKkasaw  Ck. „.. 

Piney  Woods  Ck.  . 

Pigeon  Creek 

Persimmon  Ck.  


To 


Road  5  mi.  E.  of  Bay  Minette 

County  road  1 1  crossing  

Sougahatchee  Ck.  

Elcahatchee  Ck. _ 

Alabama  Hwy.  36  . , -.... 

Bear  Creek 

Head  o(  backwater  above 

BankheadLock  Dam. 
Co.  road  crossing  1  ^A  mi.  NE 

of  Johns. 
Opossum  Creek ..................... 

Valey  Creek  

Locust  Fork 

Locust  Fork 

AL  Hwy  124 _. 

Lost  Creek _. 

MulMrry  Fork 

Cane  Creek 


Its  source 

Its  source : 

Spanish  River  > 

Mobile  Street _ „. 

Limit  of  tkial  effects  (Hwy  43) 

Its  source 

Its  source 

Its  source _ 

County  road  crossing  N.  of 

Chajsman. 

Its  source 

Pepperell  Branch 

Its  source  ..._ ..„ 

Its  source 

Shoal  Creek „ 

Highway  82 

Co.  road  crossing  VA  ml  NE 

of  Johns. 
Opossum  Creek 


Classifwatnn 


Its  source 
Its  source 
Its  source 
Ketone  .... 
Its  source 
Its  source 
Its  source 
Its  source 


A&l. 
A&l. 
A&l. 
A&l. 
A&l. 
A&l. 
A&l. 
A&l. 
A&l 

A&l. 
A&l. 
A&l. 
A&l. 
A&l. 
A&l. 
A&l. 

K). 

A&l. 

K). 

A&l. 

A&l. 

A&l. 

A&l. 

AAI. 

A&l. 


DI?^J!]|f  ^2S*^  "*•  '=*®»*i**«"w~  tor  the  25  s^eam  segments  adopted  by  ADEM  are  either  A&l  or  Industrial  Operations  (lO)  as  indKated 
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SpeciRcally  EPA  is  seeking 
information  that  would  assist  in 
determining  whether  F&W  uses  are 
currently  being  attained,  or  have  been 
attained  since  or  before  1975,  or 
whether  natural  conditions  or  features 
or  human  caused  conditions  prevent  the 
attainment  of  F&W  uses  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place.  Below  is  a  general 
discussion  of  the  types  of  data/ 
information  requested  by  the  Agency: 

Ambient  Monitoring  Informadon:  (1) 
Any  instream  data  for  any  of  the  above 
stream  segments  reflecting  either  natural 
conditions  (e.g.,  instream  flow  data  or 
other  data  relating  to  stream  hydrology) 
or  irretrievable  human-caused 
conditions  which  prevent  the  FftW  uses 
or  supporting  water  quality  criteria  from 
being  attained.  (2)  Any  available 
instream  biological  data,  (3)  Any 
chemical  and  biological  monitoring  data 
that  verify  improvements  to  water 
quality  as  a  result  of  treatment  plant/ 
facility  upgrades  and/or  expansions  and 
(4)  Any  instream  data  reflecting 
nonpoint  sources  of  pollution  or  best 
management  practices  that  have  been 
implemented  for  nonpoint  source 
control. 

Current  and  Historical  Effluent  Data: 

(1)  Any  data  and  information  relating  to 
mass  loadings  frtim  point  source 
discharges  of  pollutants  such  as  BOD, 
NH  rN.  Chlorine,  metals  (e.g..  As,  Cd, 
Cr,  Cu,  Pb,  Hg,  Ni,  Ag,  Zn),  toxics  (e.g., 
volatile  oi^ganic  chemicals  sudx  as 
benzene  or  toluene,  add  extractables 
such  as  pentachlorphenol.  base  neutrals 
such  as  anthracene,  fluorene  or  pyiene. 
and  pesticides  such  as  aldrin.  lindane. 
DDT.  dieldrin,  endrin  and  toxaphene). 

(2)  I>ita  and  information  related  to 
facility  or  treatment  plant  effluent 
quality  and  (3)  Any  information  related 
to  releases  of  pollutants  frtim  other 
sources  such  as  landfills,  transportation 
facilities,  construction  sites,  agriculture/ 
silviculture,  incinerators,  and 
contaminated  sediments. 

Models:  (1)  Any  data  or  information 
on  analytical  models  which  can  be  used 
to  evaluate  or  predict  stream  quality, 
flow  and/or  morphology,  (2)  Any 
physical,  biological  or  chemical 
characteristics  relating  to  beneficial  uses 
and  (3)  The  results  of  any  such  models 
which  can  be  used  to  evaluate  beneficial 
uses.  Economic  Data:  Any  information 
relating  to  costs  and  benefits  associated 
with  facility  or  treatment  plant 
expansions  or  upgrades.  This 
information  includes:  (1)  Qualitative 
descriptions  or  quantitative  estimates  of 
any  costs  and  benefits  associated  with 
facilities  or  treatment  plants  meeting 
FftW  limits,  (2)  Any  information  on 


costs  to  households  in  the  community 
with  facility  or  treatment  plant 
expansions  or  upgrades,  whether 
through  an  increase  in  user  fees,  an 
increase  in  taxes,  or  a  combination  of 
both,  (3)  Descriptions  of  the 
geographical  area  affected,  (4)  Any 
changes  in  median  household  income, 
employment,  and  overall  net  debt  as  a 
percent  of  full  market  value  of  taxable 
property  and  (5)  Any  effects  of  changes 
in  tax  revenues  if  the  private-sector 
entity  were  to  go  out  of  business, 
changes  in  income  to  the  community  if 
workers  lose  their  jobs,  and  effects  on 
other  businesses  both  direct  and 
indirect. 

Dated:  January  21, 1997. 
Roiwrt  F.  McGhee, 

Director,  Water  Management  Division. 
(PR  Doa  97-2044  Filed  1-28-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 

(Report  Na  2174 

Petitions  for  Reconsideration  and 
Ciartflcstion  of  Action  in  Rulemaidng 


January  24, 1997. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission's  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copjring  in 
Room  239, 1919  M  Street,  N.W.. 
Washington,  D.C  or  may  be  purchased 
fiY>m  the  Commission's  copy  contractor, 
ITS,  Inc.  (202)  857-3800.  Oppositions  to 
these  petitions  must  be  filed  February 
13, 1997.  See  Section  1.4(b)(1)  of  the 
Commission's  niles  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Rose  Hill,  Trenton, 
Aurora,  and  Ocracoke,  North  Carolina) 
(MM  Docket  No.  95-88,  RM-8641,  RM- 
8688,  RM-868g) 

Niunber  of  Petition  Filed:  1. 

Subject:  Interconnection  and  Resale 
Obligations  Pertaining  to  Commercial 
Mobile  Radio  Services.  (CC  Docket  No. 
94-54) 

Number  of  Petition  Filed:  2. 

Federal  Communications  Commission. 
WilliaaF.Calan, 
Acting  Secretary. 

[FR  Doc.  97-2082  Filed  1-28-97;  8:45  ami 
OOM<nt-«i-« 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  information  Collection 
Activities:  SulMnission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emer^ncy 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3507). 

Title:  Approval  and  Coordination  of 
Requirements  to  Use  the  NETC  for 
Extracurricular  Training  Activities. 

Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

Oh4B  Number:  3067-0219. 

Abstract:  The  National  Emergency 
Training  Center  (NETC)  is  a  FEMA 
facility,  located  in  Emmitsbui^g, 
Maryland,  that  houses  the  Emergency 
Management  Institute  and  the  National 
Fire  Academy.  It  provides  training  and 
education  programs  for  Federal,  ^te. 
and  local  personnel  in  hazard 
mitigation,  emergency  response  and 
preparedness,  fire  prevention  and 
control,  disaster  response,  and  long- 
term  disaster  recovery.  Special  groups 
sponsored  by  the  EMI,  NFA,  or  other 
FEMA  organizations  may  use  NETC 
faciUties  to  conduct  activities  closely 
related  to.  or  in  direct  support  of  their 
activities.  Such  groups  indude  other 
Federal  departments  and  agencies, 
groups  chartered  by  Congress  such  as 
the  American  Red  Cross,  State  and  local 
governments,  volunteer  groups  and 
national  and  international  associations 
representing  State  and  local 
governments.  The  collection  of 
information  will  be  used  to  obtain 
information  from  special  groups  that 
request  the  use  of  NETC  facilities  for 
extracurricular  training  activities. 

Affected  Public:  Individuals  and 
households,  business  or  other  for-profit, 
not*for-profit  institutions.  Federal 
Government,  and  State,  Local,  or  Tribal 
Government. 

FEMA  Forms: 

(1)  FEMA  Form  75-10.  Request  for 
Housing  Accommodations,  is  used  by 
an  organization's  or  group's  contact 
person  to  provide  information  on 
participants  who  will  be  staying  on 
campus.  NETC  staff  use  the  informaticm 
to  assign  dcMmitory  rooms.  Estimated 
burden  for  this  form  is  110  hours— 1.100 
responses  at  6  minutes  per  response. 

(2)  FEMA  Form  75-11,  Request  for 
Use  of  NETC  Facilities,  is  used  by 
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respondents  to  provide  information  on 
the  number  of  participants,  meals,  and 
special  requirements.  The  information  is 
used  by  NETC  staff  to  assign  classrooms, 
schedule  equipment,  and  arrange  for 
food  service.  Estimated  burden  for  this 
form  is  20  hours  — 100  responses  at  12 
minutes  per  response. 

Frequency  ofHesponse:  One  response 
per  respondent. 

Estimated  Toted  Annual  Burden 
Hours:  130. 

Estimated  Costs:  $3 ,000  per  year. 
COiMENrs:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Fedwal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503  within  February  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  311. 
Washington.  DC  20472.  Telephone 
number  (202)  64&-2625.  FAX  numbed 
(202)  646-3524. 

Doted:  January  17. 1997. 
RaginaldTniiillo, 
Director,  Program  Services  Division. 
Operations  Support  Directorate. 
|FR  Doc  97-2199  Filed  l-2fr-97;  8:45  ami 
I  oon  sna-tt-r 


AgMKy  Infonnation  Collection 
ActivttiM:  Submission  for  0MB 
Review;  ConMiwnt  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  is  subnutting  a 
request  for  review  and  approval  of  a 
collection  of  information  under  the 
emergency  processing  procedures  in 
Office  of  Management  and  Budget 
(OMB)  regulation  5  CFR  1320.13.  FEMA 
is  requesting  the  collection  of  * 

information  be  approved  by  January  21. 
1997.  for  use  through  July  31, 1997. 
Supplementary  Information.  The 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Act,  Public  Law  93-288,  as 
amended,  authorizes  the  President  to 
provide  assistance  to  individuals  and  to 
State  and  local  governments  to  help 
them  to  respond  to  and  recover  from  a 
disaster.  Certain  types  of  private 
nonprofit  organizations  may  receive 
assistance  also.  In  order  to  receive 
Federal  assistance,  i.e..  Federal  grants. 
State  and  local  officials  and  officials  of 


eligible  private  nonprofit  organizations 
who  have  a  responsibility  for  response 
to  a  major  disaster  and  for  the 
restoration  of  facilities  in  the  aftermath 
of  such  events  must  provide  information 
to  FEMA.  The  information  is  required  in 
accordance  with  FEMA  regulations  44 
CFR  Part  206,  Subpart  G  and  guidance 
published  in  FEMA  286,  Public 
Assistance  Guide. 

CoUection  of  Information 

Title.  IDamage  Survey  Report-Data 
Sheet,  Building  Survey,  Pumping  ■ 
Equipment  Survey,  Bridge  Survey.        , 

Type  of  Information  Collection. 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  OMB  approval  has  expired. 

0^4B  Number:  3067-0223. 

Abstract.  Following  a  major  disaster 
declaration  by  the  Pr^ident,  the  State 
and  Disaster  Recovery  Manager  will 
arrange  for  damage  surveys  to  be  made 
by  damage  survey  inspection  teams.  A 
Damage  Survey  Report-Data  Sheet  will 
be  completed  by  a  Federal/State 
inspection  team,  escorted  by  a  local 
representative  for  each  damaged  facility 
and  for  each  item  of  emergency  and 
permanent  work  identified  by  the  local 
representative.  The  inspection  teams 
will  inspect  every  damaged  facility  and 
review  all  applicable  records  to 
determine  the  extent  of  the  disaster 
damage,  the  scope  of  eligible  work,  and 
the  estimated  cost  of  that  work.  The 
inspection  teams  do  not  randomly 
search  for  damaged  Eadlities  but  rely  on 
applicants  to  prepare  for  the  damage 
survey  inspections  before  the  arrival  of 
the  inspectors  (through  the 
identification  of  all  damaged  facilities 
and  the  projection  of  restoration/repair 
costs,  etc.),  and  be  prepared  to  guide  the 
team  to  each  site. 

The  Damage  Survey  Report-Data 
Sheet  is  designed  to  itemize  field 
recommendations  which  are  attached  as 
supporting  justification  to  the 
applicant's  project  application.  The 
following  forms  are  supplements  to  the 
Damage  Survey  Report:  FEMA  Form  90- 
3,  Pumping  Survey,  provides  additional 
information  on  pumping  equipment 
damage  sustained  during  a  disaster. 
FEMA  Form  90-51,  Building  Survey, 
provides  additional  information  on 
damage  to  buildings,  and  FEMA  Form 
90-53,  Bridge  Survey,  provides 
additional  information  on  bridge 
damage  sustained  during  a  disaster. 
Prior  to  approval,  FEMA  performs  an 
engineering  analysis  of  each  project 
application  and  the  accompanying 
damage  survey  report-data  sheet,  to 
ensure  the  restoration  work  and 
associated  costs  meet  FEMA  eligibility 
criteria. 


FEMA  Forms  and  Checklist: 

(1)  FEMA  Form  90-91.  Damage 
Survey  Report-Data  Sheet — 12.000 
responses  at  30  minutes  per  response  for 
an  estimated  total  of  6,000  burden 
hours. 

(2)  FEMA  Form  90-3,  Pumping 
Equipment  Survey — 50  responses  at  30 
minutes  per  response  for  an  estimated 
total  of  25  burden  hours.. 

(3)  FEMA  Form  90-51,  Building 
Siuvey — 50  responses  at  30  minutes  per 
response  for  an  estimated  total  of  25 
burden  hours. 

(4)  FEMA  Form  90-53,  Bridge 
Survey — 50  responses  at  30  minutes  per 
response  for  an  estimated  total  of  25 
burden  hours. 

(5)  Applicant's  Checklist  to  Prepare 
for  Damage  Survey  Inspections — An 
estimated  total  burden  of  80  hours  for 
local  representatives  to  gather  required 
information  contained  in  FEMA  286, 
Public  Assistance  Guide. 

Affected  Public:  Not-for-profit 
institutions.  State,  Local -or  Trilwl 
Governments. 

Estimated  Total  Annual  Burden 
Hours.  6,155. 

Estimated  Cost.  $210,000. 
C0MMDIT8:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
acctuacy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  the  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
ATTN:  Ms.  Victoria  Wassmer.  FEMA 
Desk  Officer,  Room  10202,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Contact  Dick  Buck  at  (202)  646-4535  for 
additional  information.  Contact  Ms. 
Muriel  B.  Anderson  at  (202)  646-2625 
for  copies  of  the  proposed  collection  of 
information. 

Dated:  January  21. 1997. 
Reginald  Tnipllo, 
Director,  Program  Services  Division, 
Operations  Support  Directorate. 
[PR  Doc.  97-2200  Filed  1-28-97;  8:45  am] 
BRUNO  oooe  «n«-oi-^ 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  tiy,  and 
Msrgars  of  Banic  Holding  Comipaniss 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
gersons  may  express  their  views  in 
writing  on  die  standards  enumerated^in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
un&ir  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicatedor  the  offices  of  the  Board  of 
Governors  not  later  than  February  21, 
1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261-4528: 

l.NewSouth  Bancorp,  Inc., 
Washington,  North  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of 
NewSouth  Bank,  Washington,  North 
Carolina.  NewSouth  Bank  is  the 
proposed  successor  by  charter 
conversion  to  Home  Savings  Bank,  SSB, 
Washington,  North  Carolina. 


B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  Pr^ident)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

1.  Provincial  Corp.,  Minneapolis, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  Heritage  Bank, 
Lakeville,  Minnesota,  a  de  novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23, 1997. 
jaonitgr  f .  Jdmaon, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  97-2125  Filed  1-28-97;  8:45  am] 
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Sunshine  Act  RAeeting 

AQBICY  HOLOINQ  THE  MEETV4Q:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  12:00  noon,  Monday, 

February  3, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassigmnents,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  24, 1997. 
Jennifier  J.  JoliiiaoiL 
Deputy  Secretary  of  the  Board. 
IFR  Doc  97-2285  Filed  1-24-97;  4:48  pm) 
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Agency  information  coliaction 
activities:  Submission  to  0MB  under 
dsisgatsd  authority 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwoik  Burdens  on  the 
Public).  The  Federal  Reserve  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 


extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  unless  it  displays 
a  currently  valid  GMR  control  numbcnr. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Financial  Reports  Section — Mary 

M.  McLaughlin— 4)ivi8ion  of  Research 

and  Statistics,  Board  of  Governors  of 

the  Federal  Reserve  System, 

Washington,  DC  20551  (202-452-3829) 
OMB  Desk  Officei^Alexander  T. 

Hunt — Office  of  Information -and 

Regulatory  Affiairs,  Office  of 

Management  and  Budget,  New 

Executive  Office  Building,  Room 

3208,  Washmgton,  DC  20503  (202- 

395-7860) 

Final  approval  imder  OMB  delegated 
authority  of  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  titles:  Interagency  Notice  of 
Change  in  Control,  Interagency  Notice  of 
Change  in  Director  or  Senior  Executive 
Officer,  and  Interagency  Biographical 
and  Financial  Report 
Agency  form  numbers:  FR  2081a,  FR 
2081b,  and  FR  2081c 
OMB  Control  number.  7100-0134 
Effective  Date:  February  28, 1997 
Frequency.  On  occasion 
Reporters:  Financial  institutions  and 
certain  of  their  officers  and  shareholders 
Annual  reporting  hours:  Interagency 
Notice  of  Change  in  Control-9.000 
hours;  Interagency  Notice  of  Change  in 
Director  or  Senior  Executive  Officer — 
560  hours;  Interagency  Biographical  and 
Financial  Report — 4,000  hours;  Total— 
13,560  hours 

Estimated  average  hours  per  response: 
Interagency  Notice  of  Change  in 
Control — 30  hours;  Interagency  Notice 
of  Change  in  Director  or  Senior 
Executive  Officer— 2  hours;  Interagency 
Biographical  and  Financial  Report — 4 
hours 

Number  of  respondents:  Interagency 
Notice  of  Change  in  Control— 300; 
Interagency  Notice  of  Change  in  Director 
or  Senior  Executive  Officer — 280; 
Interagency  Biographical  and  Financial 
Report— 1.000 
Small  businesses  are  affected. 

General  description  of  report.  This 
information  collection  is  mandatory  (12 
U.S.C.  1817(j)  and  12  U.S.C.  1831(i)) 
and  is  not  given  confidential  treatment. 

Abstract  The  collections  of 
inframation  are  necessary  in  order  to 
eliminate  duplicative  filings  and  to 
satisfy  federal  law  and  regulatory 
authority  for  each  agency.  The  Federal 
Reserve  uses  the  biographical  portions 
of  the  collections  to  evaluate  the 
competence,  experience,  character,  and 
integrity  of  persons  proposed  as 
ofganizers,  senior  executive  officers, 
directors,  of  principal  shareholders.  The 
financial  portion  is  used  to  evaluate  the 
financial  ability  of  persons  proposed  as 
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organizers,  senior  executive  officers, 
directors,  or  principal  shareholders.  The 
reports  are  also  used  to  allow  or 
disapprove  proposed  acquisitions. 

A  task  force  of  the  Federal  Financial 
Institutions  Examination  Council  has 
adapted,  reformatted,  and  retitled  the 
three  reports,  pursuant  to  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994. 
Comments  were  solicited  in  the  Federal 
Register  on  August  13, 1996  (61  FR 
42085)  and  on  November  29, 1996  (61 
FR  60748).  No  comments  were  received 
on  any  of  the  forms. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  23, 1997. 

WilUui  W.  Wiles 

Secretary  of  the  Board. 

IFR  Doc.  97-2159  Filed  1-28-76;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Study  to  Assess  tlM  Effectiveness  of 
Convnission  Divestiture  Orders 
Informtion  Collection  Requirement 

agency:  Federal  Trade  Commissioo. 
ACTKM:  Notice  of  application  to  The 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwoiic  Reduction 
Act  (44  U.S.C.  3501  et  seq.)  for  clearance 
of  a  telephone  survey,  requests  for 
documents,  and  a  questionnaire  in 
conjunction  with  a  study  of  Commission 
divestitiue  orders  in  merger  cases. 

SUMMARY:  The  application  for  OMB 
review  concerns  information  collection 
to  be  undertaken  in  a  study  to  assess  the 
efiiectiveness  of  Commission  divestiture 
orders  in  merger  cases.  The  study  will 
assist  the  Commission  in  evaluating  the 
efiiectiveness  of  its  merger  enforcement 
actions.  Specifically,  the  study  will 
inform  the  Commission  about  whether 
to  modify  its  current  divestiture 
procedures  so  as  to  make  divestitures 
more  timely  and  effiective.  The  study 
includes  some  collection  of  information 
from  the  public  by  means  of  telephone 
interviews,  requests  for  dociunents,  and 
a  Umited  questionnaire.  All  interviews 
will  be  conducted  on  a  voluntary  basis. 
All  information  will  be  collected  on  a 
voluntary  basis. 

Staff  will  study  a  total  of  49 
divestitures  arising  out  of  36  orders. 
Staff  have  already  contacted  nine 
buyers.  Staff,  thus,  will  contact  another 
40  buyers  (plus  any  subsequent  buyers 
of  the  divested  assets),  36  respondents, 
and  147  third-parties  (on  average,  three 
per  divestiture),  for  a  total  of  223 
telephone  interviews.  Each  interview 
should  take  about  one  hour  and  30 


minutes  to  complete,  for  a  total  burden 
estimate  of  approximately  335  hours. 

After  the  telephone  interviews,  the 
bu3rers  of  divested  assets  and  the 
respondents  will  be  asked  to  submit 
financial  documents  for  a  five-year 
period  beginning  the  year  before  the 
divestiture  occurred.  Only  documents 
prepared  in  the  ordinary  course  of 
business  will  be  requested.  To  the 
extent  that  no  such  financial  dociunents 
exist,  staff  will  not  request  that  such 
documents  be  prepared.  Because  only 
documents  already  in  existence  will  be 
requested,  the  anticipated  burden  of 
producing  these  documents  will  be 
minimal,  approximately  two  hours,  per 
participant,  for  a  total  of  170  hours  (49 
+  36  =  85  X  2  =  170). 

Staff  will  also  ask  that  the 
respondents  and  buyers  complete  a  two- 
question  chart  that  will  request  sales  in 
dollars  and  units  of  the  product  that  was 
the  subject  of  the  Commission's  initial 
concern  in  the  case  over  a  five-year 
period  begiiming  the  year  before  the 
divestiture.  Staff  estimate  that  the 
burden  on  each  participant  to  provide 
this  information  will  be  4  hours,  for  a 
total  of  392  hours  (49  buyers  +  36 
respondents  asked  about  49  divested 
products  =  98  X  4  =  392).  The  total 
cumulative  burden  of  the  docimient 
production  will  be  562  hours  (392  + 
170).  The  estimated  total  burden  for  the 
entire  study  is  therefore  calculated  to  be 
897  hours  (335  *  562),  which  has  been 
rounded  to  1000  hours  to  allow  for 
small  additions  such  as  subsequent 
buyers  of  divested  assets. 

DATES:  Comments  on  the  proposed 
study  must  be  submitted  on  or  before 
February  28, 1997. 

ADDRESSES:  Send  comments  both  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3228.  Washington.  D.C.  20503. 
ATN:  Desk  Officer  of  the  Federal  Trade 
Commission  and  to  the  Federal  Trade 
Commission.'Compliance  Division. 
ATN:  Kenneth  Davidson,  Room  S  2122. 
N.W.,  Washington,  D.C.  20508. 

FOR  FURTHER  SVORMATKM  CONTACT: 

Kenneth  Davidson.  Compliance 
Division,  Bureau  of  Competition. 
Federal  Trade  Commission. 
Washington.  D.C  20580  (202)  326-2863. 

By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 

(FR  Doc  97-2208  Filed  1-28-97;  8:45  am] 
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[File  Na  932-^iq 

Pre-Paid  Legal  Services,  Inc.;  Analysis 
to  Aid  Public  Comment 

AGBICY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  Pre-Paid  to 
pay  $165  to  any  consiuner  who 
purchased  certain  living  trusts  and  who 
has  not  already  received  a  refund  and 
does  not  live  in  a  state  with  which  Pre- 
Paid  has  already  settled.  In  addition, 
Pre-Paid.  would  be  prohibited  from 
making  misrepresentations  about  living 
trusts  and  would  be  required  to  make 
certain  disclosures  with  regard  to  legal 
challenges  that  can  be  made  against 
living  trusts;  the  possibility  of  probate 
for  certain  estates  regardless  of  whether 
living  trusts  are  used;  and  the  transfer 
of  consumers'  assets  into  the  trusts.  The, 
agreement  settles  allegations  that  the 
Pre-Paid  made  numerous  felse 
statements  about  the  benefits  and 
appropriateness  of  living  trusts,  in 
general,  and  about  living  trusts  it  sold, 
in  particular. 

DATES:  Comments  must  be  received  on 
or  before  March  31, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Charter,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  Street,  Suite  1523,  Denver, 
CO  80294.  (303)  844-2272.  Elizabeth 
Palmquist,  Federal  Trade  Commission, 
Denver  Regional  Office,  1961  Stout 
Street,  Suite  1523,  Denver,  CO  80294. 
(303) 844-2272. 

8UPPI3IIENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46.  and  Section  2.34  of  the 
Commissicm's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
pubfic  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  CommMit  describM  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
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Commission  Actions  section  of  the  FTC 
Home  Page  (for  January  16, 1997),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  iI-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington.  U.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Pubhc  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
agreed  to  accept,  subject  to  final 
approval,  a  proposed  consent  order 
settling  charges  that  Pre-Paid  Legal 
Services,  Inc.,  violated  Section  5  of  the 
Federal  Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conmiission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  the  sale  of  Uving 
trusts  to  senior  citizens  through 
membership  in  the  American 
Association  for  Senior  Citizens 
("AASC").  The  respondent  covered  by 
the  proposed  order  is  Pre-Paid  Legal 
Services,  Inc.,  the  company  responsible 
for  furnishing  to  and  preparing  the 
living  trusts  for  AASC. 

The  complaint  alleges  that  the 
respondent  violated  Section  5  of  the 
Federal  Trade  Commission  Act  by 
making  numerous  misrepresentations 
about  the  advantages  of  living  trusts 
over  other  forms  of  estate  planning. 
Specifically,  the  complaint  alleges  that 
respondent  has  misrepresented  that  (1) 
the  use  of  a  living  trust  avoids  all 
administrative  costs;  (2)  at  death,  a 
living  trust  ensures  that  assets  are 
distributed  immediately  or  almost 
immediately;  (3)  a  living  trust  cannot  be 
challenged;  (4)  living  trusts  are  prepared 
by  local  attorneys;  (5)  a  living  trust 
protects  against  catastrophic  medical 
costs;  (6)  a  living  trust  is  the  appropriate 
estate  planning  device  for  every 
consumer;  and  (7)  there  are  no 
disadvantages  to  a  living  trust. 

The  proposed  consent  order  contains 
provisions  which  are  designed  to 
remedy  the  alleged  violations  and  to 
prevent  the  respondent  from  engaging  in 


similar  acts  and  practices  in  the  future. 
The  proposed  order  would  prohibit  the 
respondent  from  making  the 
misrepresentations  alleged  in  the 
complaint  and  set  forth  above. 
Additionally,  the  order  would  require 
the  respondent  to  disclose  to 
prospective  purchasers  that  living  trusts 
may  be  challenged  on  similar  grounds 
as  wills  and  that  they  may  not  be        * 
appropriate  in  all  instances. 

Under  the  order,  the  respondent  also 
would  be  required  to  provide  four 
afHrmative  disclosures  in  situations 
where  the  statements  would  be  true.  (1) 
Some  states  have  created  a  mechanism 
for  "informal  probate"  of  an  estate  if  the 
estate  meets  certain  criteria,  which 
significantly  reduces  the  time  involved 
in  probate.  This  disclosure  would  be 
required  in  states  where  informal 
probate  is  available.  (2)  If  the  transfer  of 
an  individual's  assets  into  the  living 
trust  is  not  included  in  the  price  of 
creating  the  living  trust,  that  fact  must 
be  disclosed.  (3)  If  it  is  the  sole 
responsibility  of  the  purchaser  of  the 
living  trust  to  transfer  assets  into  the 
trust,  that  fact  must  be  disclosed.  (4)  In 
some  states,  but  not  in  others,  creditors 
have  a  longer  period  of  time  to  file 
claims  against  a  living  trust  than  against 
a  probated  estate.  This  fact  would  have 
to  be  disclosed  in  such  states. 

The  proposed  order  would  require  the 
respondent  to  distribute  the  proposed 
order  to  its  officers,  agents,  and  all 
personnel  who  participate  in  any  way 
with  respondent's  sales  activities 
relating  to  living  trusts.  Additionally, 
the  order  would  require  the  respondent 
to  notify  the  Commission  of  any  changes 
in  its  corporate  structure  and  to  retain 
for  three  years  all  materials  that  it  relies 
upon  in  making  representations  covered 
by  the  order.  Finally,  the  respondent  is 
required  to  file  one  or  more  compliance 
reports  detailing  its  compliance  with  the 
order. 

The  proposed  order  also  requires  the 
respondent  to  offer  partial  refunds  to 
any  AASC  member  who  has  not 
previously  received  a  refund  from  either 
the  respondent  or  AASC. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  nor 
to  modify  in  any  way  their  terms.  The 
proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  respondent  that  the 


law  has  been  violated  as  alleged  in  the 

complaint. 

Donald  S.  Clark, 

Secretary. 

(FK  Doc.  97-2206  Filed  1-28-97;  8:45  am) 
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Uno  Restaurant  Corporation,  et  al.; 
Pizzeria  Uno  Corporation;  Uno 
Restaurants,  Inc.;  Analysis  to  Aid 
PvMic  GonMnent 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
nationwide  pizza  restaurant  chain  from 
misrepresenting  the  existence  or  amount 
of  fat  or  any  other  nutrient  or  substance 
in  pizzas  or  other  food  products 
containing  a  baked  crust.  The  agreement 
settles  allegations  that  advertising 
touting  the  "Thinzettas"  line  of  thin 
crust  pizzas  as  "low  fat"  was  false  and 
misleading. 

DATES:  Comments  must  be  received  on 
or  before  March  31, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTG'Office  of  the  Secretary, 
Room  159. 6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  DC.  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Phoebe  Morse,  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Merrimac  St,  Suite  810,  Boston,  MA 
02114-4719.  (617)  424-5960.  John  T. 
Dugan,  Federal  Trade  Commission, 
Boston  Regional  Office,  101  Merrimac 
St,  Suite  810.  Boston.  MA  02114-4719. 
(617)  424-5960. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46,  and  §  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
theOimmission  Actions  section  of  the 
FTC  Home  Page  (for  January  22, 1997), 
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on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b}(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Uno  Restaurant 
Corporation,  Pizzeria  Uno  Corporation, 
and  Uno  Restaurants,  Inc.  The  proposed 
respondents  operate  the  nationwide 
Pizzeria  Uno  restaurant  chain,  where 
they  sell,  among  other  items,  a  line  of 
thin  crust  pizzas  known  as 
"Thinzettas." 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

The  Commission's  complaint  charges 
that  the  proposed  respondents  falsely 
claimed  that  their  Thinzettas  line  of  thin 
crust  pizzas  is  low  in  fat.  The  proposed 
consent  order  contains  provisions 
designed  to  remedy  the  violations 
charged  and  to  prevent  proposed 
respondents  from  engaging  in  similar 
acts  in  the  future. 

Part  I  of  the  proposed  order,  in 
connection  with  pizzas  or  any  other 
food  product  containing  a  baked  crust, 
prohibits  t^  proposed  respondents 
from  misrepresenting  the  existence  or 
amount  of  total  fat  or  any  other  nutrient 
or  substance  In  such  product.  Part  I 
further  provides  that  if  any 
representation  covered  by  this  Part 
conveys  a  nutrient  content  claim 
defined  (for  purposes  of  labeling)  by  any 
regulation  promulgated  by  the  Food  and 
Drug  Administration,  compliance  with 
this  Part  shall  be  governed  by  the 
qualifying  amount  set  forth  in  that 
regulation.  Part  n  of  the  proposed  order 
specifies  that  nothing  in  the  order 
prohibits  the  proposed  respondents 
from  maidng  any  representation  for  any 
product  that  is  specifically  permitted  in 
labeling  for  such  product  by  regulations 


promulgated  by  the  Food  and  Drug 
Administration  pursuant  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990. 

Part  HI  of  the  proposed  order  contains 
record  keeping  requirements  for 
materials  that  substantiate,  qualify,  or 
contradict  covered  claims  and  requires 
the  proposed  respondents  to  keep  and 
maintain  all  advertisements  and 
promotional  materials  containing  any 
representation  covered  by  the  proposed 
order.  Part  IV  requires  distribution  of  a 
copy  of  the  consent  decree  to  current 
and  future  principals,  officers,  directors, 
managers,  and  franchisees,  and  to 
certain  current  and  future  employees, 
agents,  and  representatives. 

Part  V  provides  for  Commission 
notification  upon  any  change  in  the 
corporate  respondents  affecting 
compliance  obligations  arising  under 
the  order.  Part  VI  requires  the  filing  of 
compliance  report(s).  Finally,  Part  Vn 
provides  for  the  termination  of  the  order 
after  twenty  years  under  certain 
circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  aark. 
Secretary. 
|FR  Doc.  97-2207  Filed  1-28-97;  8:45  am| 

MUJN6  OOOE  CTSO-OI-P 


GENERAL  SERVICES 
ADMINISTRATION 

Public  Buildings  Service;  Notice  of 
Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS) 

SUMMARY:  The  General  Services 
Administration  (GSA)  hereby  gives 
notice  it  intends  to  prepare  an 
Environmental  Impact  Statement 
pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  and  the  President's 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
as  implemented  by  GSA's  Order  PBS  P 
1095.4B  to  construct  a  new  Federal 
Courthouse  in  downtown  Seattle,  King 
County,  Washington. 

The  EIS  will  evaluate  the  proposed 
project,  any  other  reasonable 
alternatives,  and  the  no-action 
alternative  identified  through  the 
scoping  process.  Scoping  will  be 
accomplished  through  direct  mail 
correspondence  to  interested  persons, 
parties,  and  organizations  and  through  a 
Public  Scoping  Meeting.  GSA  will 
publish  a  Public  Notice  of  this  meeting 


and  all  subsequent  public  meetings  in 
Seattle  newspapers  approximately  one 
to  two  weeks  prior  to  each  event. 
ADDRESSES:  As  part  of  the  public 
scoping  process,  GSA  solicits  your 
.written  comments  on  the  scope  of 
ahematives  and  potential  impacts  at  the 
following  address:  Ms  Donna  M.  Meyer, 
Regional  Environmental  Program  Officer 
(10  PCB),  General  Services 
Administration,  400  15th  Street  SW, 
Auburn.  WA,  98001,  or  FAX:  Ms  Donna 
M.  Meyer  at  206-931-7308.  Written 
comments  should  be  received  no  later 
than  February  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nona  Diediker  at  Herrera  Environmental 
Consultants,  2200  Sixth  Avenue,  Suite 
601,  Seattle,  Washington  98121,  (206) 
441-9080,  or  Donna  M.  Meyer,  GSA, 
(206)  931-7675. 

SUPPLEMENTARY  INFORMATION:  The  GSA, 
assisted  by  Herrera  Environmental 
Consultants,  is  anticipating  the 
preparation  of  an  Environmental  Impact 
Statement  on  a  proposal  to  acquire  a  site 
and  design  and  construct  a  new  Federal 
Courthouse  in  downtown  Seattle.  GSA 
will  serve  as  the  lead  agency  and 
scoping  will  be  conducted  consistent 
with  NEPA  regulations  and  guidelines. 

GSA  invites  interested  individuals, 
organizations,  and  federal,  state,  and 
local  agencies  to  participate  in  defining 
the  reasonable  alternatives  to  be 
evaluated  in  the  EIS,  and  in  identifying 
any  significant  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  During  scoping,  comments 
should  focus  on  identifying  specific 
impacts  to  be  evaluated  and  suggesting 
alternatives  that  minimize  adverse 
significant  impacts  while  achieving 
similar  objectives.  Comments  may  also 
identify  issues  which  are  not  significant 
or  which  have  been  covered  by  prior 
environmental  review.  Scoping  should 
be  limited  to  commenting  on 
alternatives  and  the  merit  of  the 
proposal  rather  than  indicating 
preferences.  There  will  be  an 
opportunity  to  comment  on  preferences 
upon  completion  of  the  Draft 
Environmental  Impact  Statement. 

Mailing  List:  If  you  wish  to  be  placed 
on  the  project  mailing  list  to  receive 
future  or  further  information  as  the  EIS 
process  develops,  contact  Herrera  at  the 
address  noted  above. 

Project  Purpose,  Historical 
Background,  and  Project:  A  new  Federal 
Courthouse  is  needed  in  downtown 
Seattle  to  consolidate  existing  judicial 
functions  and  to  accommodate  the 
projected  space  needs  of  the  Federal 
Courts  and  court-related  agencies.  There 
have  been  previous  environmental 
reviews  completed  for  this  project.  A 
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new  review  is  necessary  liecause  of  a 
change  in  the  delineated  area.  The 
existing  U.S.  Courthouse  at  1010  5th 
Street  is  listed  on  the  National  Register 
of  Historic  Places  along  with  its  lawn 
area. 

The  Administrative  Office  of  the  U.S._ 
Courts  (ACX!)  has  requested  GSA 
provide  a  building  based  on  the  Long 
Range  Facility  Plan  for  the  Western 
District  of  Washington.  The  new 
Courthouse  would  provide  for  15 
courtrooms  for  use  by  the  Ninth  Circuit 
Court  of  Appeals,  the  U.S.  District 
Court,  and  U.S.  Magistrate  judges.  The 
existing  Courthouse  would  continue  to 
be  utilized. 

At  occupancy,  the  new  facility  is 
expected  to  house  approximately  700 
federal  employees.  Development  would 
involve  construction  of  one  building 
comprising  approximately  620,000 
square  fiset  of  gross  floor  area  and 
parking  for  200  vehicles. 

Alternatives:  The  EIS  will  examine 
the  short  and  long  term  impacts  on  the 
natiual  and  built  environment  of 
developing  and  operating  a  new 
courthouse  in  downtown  Seattle. 
Potential  impact  assessment  will 
include  but  not  be  limited  to  changes  in 
the  social  environment,  changes  in  land 
use,  aesthetics,  changes  in  traffic  and 
parking  patterns,  economic  impacts,  and 
conformance  to  Qty  planning  and 
zoning  requirements. 

The  EIS  will  also  examine  measures 
to  mitigate  significant  unavoidable 
adverse  impacts  resulting  from  the 
proposed  action.  Concurrent  with  NEPA 
implementation,  GSA  will  also 
implement  its  consultation 
responsibilities  under  Section  106  of  the 
National  Historic  Preservation  Act  to 
identify  potential  impacts  to  existing 
historic  or  cultural  resources. 

The  EIS  would  consider  a  no  action 
altnnative  and  action  alternatives.  The 
no-action  alternative  (no-build) 
alternative  would  continue  the  use  of 
the  existing  U.S.  Courthouse 
supplemented  by  the  continued  use  of 
leased  space  throughout  the  downtown 
Seattle  area.  The  prefiarred  action 
alternative  is  construction  of  a  new 
courthouse  building.  Currently,  three 
separate  site  alternatives  are  being 
proposed  for  study.  GSA  will  omsider 
the  acquisition  of  one  or  two  block  sites 
sufficient  to  meet  future  expansion 
needs  of  the  court  and  within  an  area 
delineated  as  follows: 

Boimded  on  the  north  by  Blanchard 
Street,  on  the  east  by  Terry  Avenue,  on 
the  south  by  James  Street,  and  by  First 
Avenue  on  the  west 

Due  to  the  unique  requirements  for 
courtrooms,  chambers,  and  security 
considerations,  GSA  has  found  it  is 


impractical  to  consider  the  use  of  an 
existing  building  through  either 
purchase  or  lease  in  which  to  meet  these 
needs. 

Procedures:  The  Draft  EIS  will  be 
prepared  at  the  completion  of  and  based 
upon  a  scoping  report.  The  Draft  EIS 
will  then  be  made  available  for  public 
and  agency  review  and  comment  with  a 
public  hearing  being  held  during  this 
comment  period.  A  final  EIS  would  be 
prepared  following  conclusion  of  the 
comment  period  to  address  issues  raised 
on  the  Draft  EIS. 

Dated:  )anuaiy  23, 1997. 
L.  Jay  Peanon, 
Regional  Administrator  (lOA). 
(PR  Doc.  97-2237  Piled  l-2»-97: 8:45  ami 
BnuNQ  cooe  ( 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary;  Statement  of 
Organization,  Functions,  and 
Delegation  of  Authority 

Part  A  (Office  of  the  Secretary), 
Chapter  AE  (Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(OASPE),  of  the  Statement  of 
Organization,  Functions  and  Delegation 
of  Authority  for  the  Department  of 
Health  and  Human  Services  (most 
recently  amended  at  61  FH  24499  on 
May  15, 1996)  is  amended  to  establish 
the  Office  of  Science  Policy  within 
OASPE. 

I.  Chapter  AE,  add  the  following  as 
paragraph  F: 

F.  The  Office  of  Science  Policy  (OSP) 
is  responsible  for  guiding  and 
coonUnating  the  development  of  science 
poUcy  throi^out  the  Department.  As 
directed  by  the  Secretary  or  the  ASPE, 
OSP  establishes  and  leads  broadly 
representative,  multi-office  working 
groups  to  develop  policy  initiatives 
related  to  complex  sdenoe  and 
technology  issues  that  cut  across  the 
missions  of  several  entities  within  the 
Department.  The  Directs,  OSP 
frequently  serves  as  the  spokespwson 
for  these  working  groups  in 
presMitatians  to  the  Secretary,  other 
senior  DHHS  staff,  to  members  and/or 
staff  of  the  Congress,  and  to  others 
outside  DHHS. 

OSP  is  responsible  for  guiding  and 
coordinating  the  ina»poration  of 
science-policy  consideraticms  within 
regulatMy  proposals,  legislative    - 
proposals,  Coigressional  testimony, 
press  releases,  and  other  public 
documents  describing  major 
Departmental  initiatives.  OSP  staff 
provide  critique  and  advice  regarding 


the  science-policy  content  of  such 
documents,  which  typically  originate 
from  DHHS  Operating  Divisions  or  other 
units  within  the  Office  of  the  Secretary. 
In  selected  instances,  OSP  initiates  and 
directs  the  development  of  such 
documents. 

OSP  is  responsible  for  creating  and 
maintaining  effective  communication 
with  scientific  and  technical 
communities  outside  the  Department 
regarding  science-policy  issues.  This 
may  include  liaison  with  the  Office  of 
Science  and  Technology  Policy, 
Executive  Office  of  the  President.  It  also 
includes  active  participation  in  inter- 
agency science  and  technology  activities 
(such  as  those  sponsored  by  the 
National  Science  and  Technology 
Council)  and  government/private  sector 
collaborations  related  to  science  policy 
(such  as  those  sponsored  by  the 
National  Academy  of  Sciences).  These 
duties  may  include  service  as  the 
Secretary's  representative  in  meetings 
with  leaders  of  research  universities, 
scientific  societies,  professional 
associations,  and  industrial 
organizations  involved  in  biomedical, 
behavioral,  or  social-science  research  or 
in  the  delivwy  of  health  and  human 
services. 

In  all  of  these  areas,  OSP  staff 
coordinate  their  activities  as  appropriate 
with  those  of  other  components  within 
OASPE,  with  other  components  of  the 
Office  of  the  Secretary,  and  with  the 
Operating  Divisions  of  the  Department. 
The  Director,  OSP  consults  r^ularly 
with  the  Assistant  Secretary  for  Health 
in  his/her  role  as  the  Secretary's  senior 
advisor  on  public  health  and  science. 

Dated:  January  17, 1997. 
Jahn  |.  Catlahui. 

Assi^oBt  SecntaryfoT  Management  and 
Budget. 

(PR  Doc  97-2085  Piled  1-28-97;  8:45  am) 
cooc  4ii»-n-« 


Onica  Of  the  Secretary 


In 
ExpandHuraa;  Fadacai 
■HKntng  onaraaior  lan^wfary 
AaBwsnoa  Ml  naeoy  raniM^s, 
Madteaid.  and  Aid  to  Naadv  Aaad. 
BNnd,  or  DIaablad  Paraona  for  October 
1, 1W7  Through  Saptombar  30, 1996 

AOBCV:  Office  of  the  Secretary.  HHS. 
ACnON:  Notice. 


':  The  Federal  Percentages  and 
Fednal  Medical  Assistance  Percentages 
for  Fiscal  Year  1998  have  been 
calculated  pursuant  to  the  Social 
Security  Act  (the  Act).  These 
percentages  will  be  effective  frxm 
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October  1. 1997  through  September  30, 
1998.  This  notice  announces  the 
calculated  "Federal  percentages"  and 
"Federal  medical  assistance 
percentages"  that  we  will  use  in 
determining  the  amount  of  Federal 
matching  in  State  welfare  and  medical 
expenditures.  The  table  gives  figures  for 
each  of  the  50  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Mariana  Islands.  Programs 
under  title  XIX  of  the  Act  exist  in  each 
jurisdiction:  programs  under  titles  I,  X, 
and  XIV  operate  only  in  Guam  and  the 
Virgin  Islands;  while  a  program  under 
title  XVI  (AABD)  operates  only  in 
Puerto  Rico.  The  percentages  in  this 
notice  apply  to  State  expenditures  for 
assistance  payments  and  medical 
services  (except  family  planning  which 
is  subject  to  a  higher  matching  rate).  The 
statute  provides  separately  for  Federal 
matching  of  administrative  costs. 

As  of  July  1, 1997,  all  States  will  have 
implemented  the  new  title  IV-A 
program.  Temporary  Assistance  for 
Needy  Families  (TANF).  As  a  block 
grant,  no  matching  percentage  is 
needed.  However,  the  Federal  medical 
assistance  percentage  will  still  be 
applicable  under  TANF  for  those  States 


that  receive  contingency  funds  under 
section  403(b)  of  the  Act  in  the  required 
annual  reconciliation  of  those  funds. 
Closeout  claims  under  the  old  title  IV- 
A  program.  Aid  to  Families  with 
Dependent  Children  will  be  matched  at 
the  Federal  medical  percentage  in  effect 
at  the  time  the  expenditure  was  made. 

Section  1101(a)(8)  and  1905(b)  of  the 
Act,  as  revised  by  section  9528  of  Pub. 
L.  99-272,  require  the  Secretary  of 
Health  and  Human  Services  to  publish 
these  percentages  each  year.  The 
Secretary  is  to  figure  the  percentages,  by 
formulas  in  sections  1101(a)(8)  and 
1905(b)  of  the  Act,  from  the  Department 
of  Commerce's  statistics  of  average 
income  per  person  in  each  State  and  in 
the  Nation  as  a  whole.  The  percentages 
are  within  upper  and  lower  limits  given 
in  those  two  sections  of  the  Act.  The 
statute  specifles  the  percentages  to  be 
applied  to  Puerto  Rico,  the  Virgin 
Islands,  Guam,  American  Samoa,  and 
the  Northern  Marina  Islands. 

The  "Federal  percentages"  are  for 
residual  payments  under  the  old  Aid  to 
Families  with  Dependent  Children 
(AFTXi;)  program.  TTie  "Federal  medical 
assistance  percentages"  are  for 
Medicaid.  However,  under  section  1118 
of  the  Act,  States  with  approved 


Medicaid  plans  may  claim  Federal 
matching  funds  for  expenditures  under 
approved  State  plans  for  other  programs 
using  either  the  Federal  percentage  or 
the  Federal  medical  assistance 
percentage.  These  States  may  claim  at 
the  Federal  medical  assistance 
percentage  without  regard  to  any 
maximum  on  the  dollar  amounts  per 
recipient  which  may  be  counted  under 
paragraph  (2)  of  sections  3(a),  1003(a), 
1403(a),  and  1603(a)  of  the  Act. 

DATES:  The  percentages  listed  will  be 
effective  for  each  of  the  4  quarter-year 
periods  in  the  period  beginning  October 
1, 1997  and  ending  September  30, 1998. 

FOR  RMTHER  INFORMATION  CONTACT: 

Mr.  Gene  Moyer,  Office  of  Health 
Policy,  Office  of  the  Assistant  Secretary 
for  Planning  and  Evaluation,  Room  442E 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW,  Washington, 
D.C.  20201,  Telephone  (202)  690-7861. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93-560 — Assistance 
Payments — Maintenance  Assistance  (State 
Aid);  93-778 — Medical  Assistance  Program) 

Dated:  January  21, 1997. 
Denna  E.  Shalala, 
Secretary  of  Health  and  Human  Services. 


Federal  Percemtages  and  Federal  Medical  Assistance  Percentages,  Effective  October  1,  1997-September 

30. 1 998  (Fiscal  Year  1 998) 


state 


Alabama 

Alaska 

American  Samoa . 

Arizona  

Aftcansas « 

CdMomia 

vXNOfaao ..-_ _., 

Conneclicul 


Federal  per- 
centages 


Dsaict  of  Cdumbia 

Florida „ 

Gaorgia ...._.__ 

QuKn 


II 
ll 

Iowa 

Kansas  

Kentucky  .__„.. 
Louisiana 

Maryland 

Massachusetts 
Mtcngan  ........ 

Mwiesola  ...._.. 

Missouri 

Montana 

Nebraska 

Nevada _. 


New  Hampshire, 
Now  Jersey  .*,«« 


65.00 
50.00 
50.00 
61.47 
65.W 
50.00 
50.00 
50.00 
50.W 
50.00 
50.72 
56.49 
50.00 

saoo 

65.00 
50.00 
57.12 
59.73 
56.23 
65.00 
65.00 
62.27 
50.00 
50.M 
50.00 
50.00 
65.00 
56.31 
65.00 
56.85 
50.00 
50.00 
50.00 


Federal  medi- 
cal assistance 
percentages 


69.32 
50.00 
50.00 
65.33 
72.84 
51.23 
51.97 
50.00 
50.00 
50.00 
55.65 
60.84 
50.00 
50.00 
69.59 
50.00 
61.41 
63.75 
59.71 
70.37 
70.03 
66.04 
50.00 
50.00 
53.58 
52.14 
77.09 
60.68 
70.56 
61.17 
50.00 
50.00 
50.00 
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Federal  Percentages  and  Federal  Medical  Assistance  Percentages,  Effective  CXttober  l,  1997-September 

30. 1 998  (Fiscal  Year  1998)— Continued 


state 


Federal  per- 
centages 


Federal  medi- 
cal assistance 
percentages 


New  Mexico 

New  York 

North  Carolina  ...._.... 

North  Dakota „. 

Northern  Mariana  Islands . 

Ohto 

OWahoma „, 

Oregon 


Pennsylvania  ... 

Puerto  Rkx)  

Rhode  Island  ... 
South  Caroima 
South  Dakota  .. 

Tennessee  

Texas  ...~ 

Utah 

Vermont 

Virgin  Islands  .~ 

Virginia 

Washington  

West  Virginia  ... 

Wisconsin 

Wyoming  


65.00 
50.00 

65.00 
50.00 
53.49 
65.00 
57.18 
50.00 
50.00 
50.00 
65.00 
64.16 
5928 
58.09 
65.00 
57.98 
50.00 
50.00 
50.00 
66.00 
54.26 
58.91 


72.61 
50.00 
63.08 
70.43 
50.00 
58.14 
70.51 
61.46 
53.39 
50.00 
53.17 
70.23 
67.75 
63.36 
62.28 
72.58 
62.18 
50.00 
51.49 
52.15 
73.67 
58.84 
63.02 


*Fbr  purposes  of  section  11 18  of  the  Social  Security  Act.  the  percentage  used  under  titles  I,  X.  XIV.  andXVIandPaitAoftibelVwillbe75 
per  centum. 


(FR  Doc  97-2231  Filed  1-28-97;  8:45  am] 


Administration  lOr  Children  and 
Famiiiaa 

Statoment  of  Organization,  Functions, 
and  Dalagations  of  Authority 

This  Notice  amends  Part  K  of  the 
Statement  of  Organization.  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (DHHS),  Administration  for 
Children  and  Families  (ACF)  as  follows: 
Chapter  K.  Administration  for  Children 
and  Families  (60  FR  58628),  as  last 
amended.  November  28. 1995;  Chapter 
KA.  Office  of  the  Assistant  Secretary  for 
Children  and  Families  (60  FR  40586),  as 
last  amended,  August  9, 1995;  Chapter 
KJ,  Office  of  Regional  Operations  and 
State  Systems  (60  FR  40586),  as  last 
amended,  August  9, 1995;  Chapter  iCL, 
Office  of  Staff  Development  and 
Organizational  Resources  (60  FR  58628). 
as  last  amended,  November  28, 1995; 
Chapter  KP.  Office  of  Program  Support 
(60  FR  40586),  as  last  amended.  August 
9. 1995;  Chapter  ICT,  Office  of 
Legislative  Affairs  and  Budget  (60  FR 
40586),  as  last  amended.  August  9. 
1995;  and  Chapter  KU,  Office  of  Hiunan 
Resource  Management  (60  FR  58628),  as 
last  amended.  November  28, 1995.  This 
reorganization  of  staff  offices  will 
realign  several  major  functions  of  ACF 


and  create  an  Office  of  Administrative 
Services  and  Facilities  Management 
These  Chapters  are  amended  as  follows: 

I.  Amend  K.IO — Organization.  After 
"Office  of  Hiunan  Resource 
Management  (KU),"  add  the  following: 
"Office  of  Administrative  Services  and 
Facilities  Management  (KV)." 

n.  A.  Amend  KA.10 — Organization. 
Delete  "U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect  StafT'  (KAE)  and 
"U.S.  Commission  on  Child  and  Family 
Welfare  StafT'  (KAF). 

B.  Amend  KA.20 — Functions.  Delete 
Paragraph  A  in  its  entirety  and  replace 
with  the  following: 

ICA.20— Functions.  A.  The  Office  of 
the  Assistant  Secretary  is  responsible  to 
the  Secretary  for  carrying  out  ACF's 
mission  and  provides  executive 
supervisirai  to  the  raajor  components  of 
ACF. 

These  responsibilities  include 
providing  executive  leadership  and 
direction  to  plan  and  coordinate  ACF 
program  activities  to  assure  their 
effiectiveness,  approving  instructions, 
policies,  publications,  and  grant  awards 
issued  by  ACF,  and  representing  ACF  in 
relation^ips  with  governmental  and 
non-governmental  organizations.  The 
Assistant  Secretary  for  Children  and 
Families  also  serves  as  the  Director  of 
the  Office  of  Child  Support 
Enforcement,  and  signs  official  Child 
Support  Enforcement  documents  as  the 


Assistant  Secretary  for  Children  and 
Families. 

The  Deputy  Assistant  Secretary  for 
Program  Operations  serves  as  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  strategic  and  operational 
manag«nent  issues.  The  Deputy 
Assistant  Secretary  for  Program 
Operations  serves  as  ACF  liaison  to  the 
General  Counsel  and,  as  appropriate, 
initiates  action  in  securing  resolution  of 
legal  matters  relating  to  nwnagement  of 
the  agency,  and  represents  the  Assistant 
Secretary  on  all  administrative  litigation 
matters.  The  Deputy  Assistant  Secretary 
provides  day-to-day  executive 
leadership  and  direction  for  the  Office 
of  Human  Resource  Management,  the 
Equal  Employment  Opportxmity/Civil 
Rights  and  Special  Initiatives  Staff,  the 
Office  of  Staff  Development  and 
Organizational  Resources,  and  the 
Office  of  Administrative  Services  and 
Facilities  Management.  The  Deputy 
Assistant  Secretary  for  Program 
Operations  represents  the  Assistant 
Secretary  in  HHS  and  with  other 
Federal  agencies  and  task  forces  in 
defining  objectives  and  priorities,  and  in 
coordinating  activities  associated  with 
reinvention  and  continuous 
improvement  initiatives. 

The  Deputy  Assistant  Secretary  for 
Policy  and  External  Aihirs  serves  as  the 
principal  advisor  and  counsel  to  the 
Assistant  Secretary  for  Children  and 
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Families  on  all  aspects  of  legislation, 
policy,  strategic  planning,  performance 
measures  and  demonstration  testing, 
research,  evaluation,  intergovernmental 
affairs,  budget  execution,  budget 
formulation,  and  media.  The  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  develops  broad  policy 
strategies  and  concepts  pertaining  to  on- 
going and  anticipated  program  issues 
and  recommends  legislation  relevant  to 
ACF  programs.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
formulates  and  presents  ACF's  program 
budgets;  represents  the  Assistant 
Secretary  for  Children  and  Families  in 
budget  negotiations  with  the 
Department  and  the  Office  of 
Management  and  Budget  (OMB);  and 
assists  in  planning  for  and  presenting 
the  budget  before  the  OMB  and 
Congress.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affoirs 
represents  the  Assistant  Secretary  for 
Children  and  Families  on 
intergovernmental  matters,  media 
a^irs,  and  in  contacts  and  negotiations 
with  Congressional  members  and  staff 
and  executives  of  agencies  and 
organizations.  The  Deputy  Assistant 
Secretary  for  Policy  and  External  Affairs 
provides  executive  leadership  and 
direction  to  the  Office  of  Legislative 
A^irs  and  Budget,  the  Office  of 
Planning.  Research  and  Evaluation  and 
the  Office  of  Public  Affairs.  The  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  also  provides  oversight 
for  agency  commissions  and  advisory 
committees,  including  the  President's 
Committee  on  Mental  Retardation. 

C  Delete  Paragraphs  D.  "U.S. 
Advisory  Board  on  Child  Abuse  and 
Neglect  Staff"  and  E.  "U.S.  Commission 
on  Child  and  Family  Welfare  Staff." 

m.  Retitle  Chapter  KJ.  The  Office  of 
Regional  Operations  and  State  Systems" 
as  the  "Office  of  Regional  Opwations," 
and  replace  with  the  following: 
KJ.OO    Mission 
KJ.lO    Organization 
KJ.20    Functions 

KJ.OO    Mission.  The  Office  of 
Regional  Operations  (ORO)  recommends 
to  and  advises  the  Assistant  Secretary 
on  all  strategic  and  operational  activities 
related  to  implementation  of  the 
agency's  programs  at  the  regional  level. 
It  oversees  the  performance  and 
operation  of  all  Regional  Offices,  and 
coordinates  with  program  offices  on 
strategies  and  implementation  of 
program  initiatives. 

KI.IO— Organization.  The  Office  of 
Regional  Operations  is  headed  by  a 
Director  who  reports  to  the  Assistant 
Secretary  for  Children  and  Families. 
The  Office  is  organized  as  follows: 


•  Office  of  the  Director  (KJA) 

•  Regional  Operations  Staff  (KJB) 
KJ.20    Functions.  A.  Office  of  the 

Director  provides  executive  leadership 
for  administering  the  agency's  programs 
and  initiatives  at  the  regional  level.  The 
Director  provides  direction  to  the 
Regional  Operations  Staff.  The  ENiector 
is  the  principal  advisor  to  the  Assistant 
Secretary  for  Children  and  Families  on 
region-related  matters. 

The  Director  supervises  and  supports 
the  Regional  Hub  Directors  and  Regional 
Administrators  in  administering 
Regional  Office  activities  and 
establishing  and  implementing  cross- 
cutting  program  initiatives.  The  Director 
establishes  coordinative  arrangements 
with  program  and  staff  office  directors 
to  assure  that  the  Regional  Hub 
Directors  and  Regional  Administratora 
can  oversee  operations,  fulfill  program 
responsibilities,  and  have  access  to 
needed  information.  The  Director 
advises  the  Assistant  Secretary  of  ■ 
problems  that  could  prevent  the 
Regional  Offices  from  carrying  out  the 
mission  of  ACF  and  the  Department. 

The  Director  represents  the  Assistant 
Secretary  in  HHS  and  with  other 
Federal  agencies  and  task  forces  on 
Region-related  activities. 

In  conjunction  with  Program  and 
Regional  Offices,  the  Director  provides 
the  leadership  of  ACF's  partnership  and 
monitoring  activities.  The  Director  is 
jointly  responsible  with  the  Office  of 
Planning,  Research  and  Evaluation  for 
implementing  performance  measures  for 
ACF's  goals  and  objectives. 

Within  the  Office  of  the  Director, 
administrative  staff  assist  the  Director  in 
managing  the  administrative,  personnel, 
and  salaries  and  expenses  activities  for 
the  Office  of  Regional  Operations. 

B.  The  Regional  Operations  Staff 
develops  and  manages  processes  for 
liaison  between  ACF  Regional  Offices 
and  the  Assistant  Secretary  and  program 
and  staff  offices  in  headquarters.  The 
Staff  supports  Regional  Offices  by 
implementing  and  overseeing  systems 
and  procedures  for  communicating  with 
and  managing  the  workload  emanating 
from  the  varied  and  diverse  ACF 
Program  Offices.  The  Staff  monitora  and 
evaluates  Regional  Office  operations 
and  makes  plans  for  the  utilization  of 
regional  resoiuces  to  accomplish 
approved  objectives.  The  Staff  works 
with  program  offices  to  develop 
strategies  for  delivery  of  services  to 
States  and  grantees. 

IV.  Delete  Chapter  KL.OO.  "Office  of 
Staff  Development  and  Organizational 
Resources",  in  its  entirety  and  replace 
with  the  foUomng: 
KL.00    Mission 


KL.10 
KL.20 


Organization 
Function 


KL.00    Mission.  The  Office  of  Staff 
Development  and  Organizational 
Resources  (OSDOR)  serves  as  principal 
advisor  to  the  Deputy  Assistant 
Secretary  for  Program  Operations  and 
provides  consultation,  policy 
development,  technical  assistance  and 
related  services  to  all  ACF  components 
in  the  areas  of  training,  staff 
development,  organizational 
development  and  organizational 
analysis.  Supports  the  implementation 
of  ACF's  streamUning  efforts. 

KL.10    Organization.  The  Office  of 
Staff  Envelopment  and  Organizational 
Resoiu-ces  is  headed  by  a  Director  who 
reports  to  the  Deputy  Assistant 
Secretary  for  Pn^ram  Operations. 

KL.20    Functions.  The  Office  of  Staff 
Development  and  Organizational 
Resoiux»s  provides  leadership  in 
directing  and  managing  agency-wide 
staff  development  and  training  activities 
for  ACF.  The  Office  is  responsible  for 
the  functional  management  of  all 
program,  common  needs  and 
management  training  in  the  agency, 
including  policy  development, 
guidance,  and  technical  assistance  and 
evaluaticm  of  all  aspects  of  program, 
career,  employee,  supervisory, 
management,  executive  and 
organizational  development.  Provides 
leadership  in  implementing  the 
recommendations  of  the  Staff 
Development  and  Training  Team  by 
managing/overseeing  and  monitoring 
the  ACF  Training  Resource  Center  and 
institutionalizing  long-term 
developmental  training  for  ACF 
employees.  Support  the  daily  work  and 
special  projects  of  ACF  employees  by 
managing  the  Information  Resource 
Center  (library). 

The  Office  serves  as  the  principal 
source  of  advice  through  the  Deputy 
Assistant  Secretary  for  Program 
Operations  to  the  Assistant  Secretary  on 
organizational  design  by  collaboratii^g 
with  staff  to  develop  high-leverage, 
tailored  solutions  to  achieve  measurable 
outcomes  and  to  transfram  the  agency  to 
a  quality  organization  that  supports 
ACF's  vision,  values  and  goals.  Tlie 
Office  advises  the  Assistant  Secretary 
through  the  Deputy  Assistant  Secretary 
for  Program  Operations  on  all  aspects  of 
ACF  organizational  analysis  including: 
planning  for  new  organizational 
elements;  and  plaiming,  organizing  and 
performing  studies,  analysis  and 
evaluations  related  to  structural, 
functional  and  organizational  issues, 
problems  and  policies  to  ensure 
organizational  effectiveness.  Conducts 
the  review  process  for  ACF 


UMI 
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reorganization  proposals.  Acts  as  liaison 
with  the  HHS  Office  of  the  Assistant 
Secretary  for  Management  and  Budget  to 
coordinate  organizational  proposals 
requiring  Secretarial  approval;  prepares 
functional  statements  and  official 
organizational  charts.  Administers 
ACF's  system  for  review,  approval,  and 
documentation  of  delegations  of 
authority  and  maintains  the  guidelines 
related  to  the  delegations  of  authority. 

V.  Delete  Chapter  KP.  "Office  of 
Program  Support",  in  its  entirety  and 
replace  with  the  following: 
KP.OO    Mission 
KP.IO    Organization 
KP.20    Functions 

KP.OO    Mission.  The  Office  of 
Program  Support  (OPS)  advises  the 
Assistant  Secretary  for  Children  and 
Families  on  information  resource, 
financial,  grants,  and  procurement 
activities,  both  internal  and  external  to 
ACF.  The  Director  is  the  principal 
advisor  to  the  Assistant  Secretary  for 
Children  and  Families  on  State  systems 
matters.  In  addition,  the  Director  serves 
as  the  Associate  Deputy  Director  for 
Child  Support  Enforcement  Systems 
and  reports  directly  to  the  Director, 
Child  Support  Enforcement,  on  matters 
related  to  child  support  information 
systems.  The  Office  develops, 
administers  and  coordinates  financial, 
operational  and  budgetary  policies, 
processes,  and  controls  necessary  to 
administer  ACF  programs  and  financial 
resources;  directs  discretionary  and 
mandatory  grant  activities;  oversees  the 
utilization  of  information  resources 
throughout  ACF;  directs  ACF's 
information  systems,  computer  centers 
and  communications  network  activities; 
coordinates  ACF's  development  and 
implementation  of  State  systems 
{K)licies  and  strategies;  and  administers 
and  coordinates  ACF's  internal  control 
activities. 

KP.IO    Organization.  The  Office  of 
Program  Support  (OPS)  is  headed  by  a 
Director  who  reports  directly  to  the 
Assistant  Secretary  for  Children  and 
Families.  The  Office  is  organized  as 
follows: 

•  Office  of  the  Director  (KPA) 

•  Office  of  Information  Services  (KPB) 

•  Office  of  Financial  Services  (KPC) 

•  Office  of  Management  Services  (KPD) 

•  Office  ofCustomer  Service  and 
Administration  (KPE) 

•  Office  of  State  Systems/Child  Support 
Information  Systems  (KPF) 

KP.20    Functions.  A.  Office  of  the 
Director  directs  and  coordinates  all 
activities  of  the  Office  of  Program 
Support.  The  Director  serves  as  ACF's: 
Chief  Financial  Officer  (CFO);  ACF's 
Chief  Grants  Management  Officer. 


Federal  Managers'  Financial  Integrity 
Act  (FMFIA)  Management  Control 
Officer,  Principal  Information  Resoiuce 
Management  Official  serving  as  ACF's 
Chief  Information  Officer  responsible 
for  implementing  the  Infcnmation 
Technology  Management  Reform  Act; 
and  Reports  Clearance  Officer.  The 
Director  also  serves  as  the  Associate 
Deputy  Director  of  Child  Support 
Enforcement  Systems  and  reports 
directly  to  the  Director,  Child  Support 
Enforcement,  on  matters  related  to  child 
support  information  systems.  The 
Director  serves  as  the  ACF  Uaison  with 
the  Assistant  Secretary  for  Management 
and  Budget,  the  General  Accounting 
Office,  the  Office  of  the  Inspector 
General,  and  the  Office  of  Management 
and  Budget  for  areas  under  OPS' 
purview.  The  Office  of  Program  Support 
(OPS)  advises  the  Assistant  Secretary  for 
Children  and  Families  on  information 
resource,  financial,  grants,  and 
procurement  activities,  both  internal 
and  external  to  ACF.  The  Office 
develops,  administers  and  coordinates 
financial,  operational  policies, 
processes,  and  controls  necessary  to 
administer  ACF  programs  and  financial 
resources;  directs  discretionary  and 
mandatory  grant  activities;  oversees  the 
utilization  of  information  resources 
throughout  ACF;  directs  ACFs 
information  systems,  computer  centers 
and  communications  network  activities; 
coordinates  ACF's  development  and 
implementation  of  State  systems 
policies  and  strategies;  and  administers 
and  coordinates  ACF's  internal  control 
activities. 

B.  Office  of  Information  Services  (OIS) 
provides  centralized  information 
technology  policy,  procedures, 
standards  and  guidelines;  develops 
long-range  information  resource 
management  (IRM)  plans;  develops  IRM 
ix)licy,  procurement  plans  and  budget 
for  OIS;  develops  and  implements 
procurement  strategies  for  ADP  support 
services;  serves  as  the  E)eputy  Chief 
Information  Officer  supporting  ACF's 
responsibilities  under  the  Information 
Technology  Management  Reform  Act; 
reviews  and  analyzes  all  ADP 
acquisition  documentation  for 
compliance  with  applicable  laws  and 
regulations  as  well  as  for  prociuement 
strategy;  coordinates  technical 
assistance  provided  to  program  offices 
on  ADP  support  services  prociuement; 
represents  ACF  on  the  E)epartment's 
IRM  Advisory  Council;  provides  liaison 
and  manages  major  interdepartmental 
IRM  initiatives;  conducts  major 
information  system  reviews  of  ADP 
systems  as  required  by  the  Department; 
directs  and  coordinates  ACF's  systems 


security  and  privacy  responsibilities; 
maintains  an  ACF-wide  program  data 
inventory;  coordinates  mandated  OMB 
approvals  required  under  the  Paperwork 
R<9duction  Act;  and  plans,  directs  and 
maintains  ACF  electronic  records 
management  system. 

OIS  manages  the  National  Computer 
Center  facility  which  provides  services 
to  ACF  components  and  authorized 
state  and  county  computer  users  for 
programs  administered  by  ACF;  plans, 
manages,  maintains  and  operates  ACF's 
local  area  networks  (LANs),  national 
wide-area  network  (WAN)  and  personal 
computers;  provides  for  equipment  and 
software  acquisition,  maintenance  and 
user  support  for  end-user  computing; 
manages  and  maintains  a  Help  Desk  for 
ACF  users  and  provides  information 
technology  and  software  training  in 
coordination  with  ACF  components; 
develops  plans  and  places  orders  for 
data  communications  services;  provides 
liaison  with  HHS,  GSA  and  private 
firms  on  data  telecommunications 
matters;  and  provides  assistance  to  ACF 
components  to  identify  needs  for  and 
use  of  data  telecommunications 
equipment  and  systems. 

OIS  designs,  develops,  implements 
and  maintains  application  systems  to 
support  ACF  administrative,  budget  and 
program  systems;  provides  technical 
assistance  to  ACF  program  offices 
procuring  system  support  services; 
provides  technical  assistance  on 
automated  systems  to  state  and  local 
agencies  who  are  users  oT  ACFs 
Computer  Center;  and  develops  software 
poUcy,  procedures,  standards  and 
guidelines. 

C.  Office  of  Financial  Services  (OFS) 
supports  the  Director,  OPS  in  fulfilling 
ACF's  Chief  Financial  Officer, 
Management  Control  Officer,  and  Chief 
Grants  Officer  responsibilities  including 
preparation  of  the  CFO  5  Year  Plan; 
performs  audit  oversight  and  liaison 
activities,  including  preparing  reports  to 
Congress,  Office  of  the  General  Counsel 
and  the  Office  of  the  Inspector  General. - 
OFS  writes/interprets  financial  policy 
and  researches  appropriation  law  issues; 
oversees  and  coordinates  ACF's  FMFIA 
activities;  performs  debt  management 
functions;  and  develops  and  administers 
quality  assurance,  training  and 
certification  programs  for  grants 
management;  and  responsible  for  the 
annual  preparation  and  audit  of  ACF's 
financial  statement  requirements.  It 
develops/interprets  internal  policies 
and  procedures  for  OFS  components 
and  coordinates  the  management  of 
ACF's  interagency  agreement  activities. 

OFS  provides  agency-wide  guidance 
to  program  and  regional  office  staff  on 
grant  related  issues;  including 
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developing  and  interpreting  financial 
and  grants  policy,  coordinating  strategic 
grants  planning,  facilitating  policy 
advisory  groups,  and  assuring  consistent 
grant  program  announcements.  OFS 
prepares,  coordinates  and  disseminates 
action  transmittals,  information 
memoranda,  and  other  policy  guidance 
on  financial  and  grants  management 
issues;  provides  financial  and  grants 
administration  training  and  technical 
assistance  to  ACF  staff  and  grantees;  and 
in  coordination  with  the  Office  of 
Management  Services,  directs  and/or 
coordinates  management  initiatives  to 
improve  financial  administration  of 
ACF  mandatory  and  discretionary  grant 
programs.  OFS  also  develops  and 
delivers  grants  management  training  to 
ACF  program  and  financial  staff. 

D.  Office  of  Management  Services 
(OMS)  provides  centralized 
management  and  administration  of 
acquisitions  for  ACF  headquarters 
components;  assures  that  all  contracts 
awarded  conform  to  applicable  statutes, 
regulations  and  policies;  develops  ACF 
policies,  procedures  and  instructions  for 
the  award  and  administration  of  all  ACF 
acquisitions;  reviews  and  interprets 
proposed  HHS  and  OMB  regulations, 
circulars  and  directives  pertaining  to 
acquisition  management;  solicits, 
negotiates,  awards,  modifies,  terminates 
and  closes  all  acquisitions  issued  by 
ACF;  conducts  the  Small  and 
Disadvantaged  Business  Utilization 
Program;  and  provides  training  and 
technical  assistance  to  program  and  staff 
components  on  significant  acquisition 
policies  and  procedures.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  within  ACF  and  with  the 
Department,  OMB,  GSA  and  other 
federal  agencies  on  procurement 
management  issues  and  activities. 
OMS  provides  management  and 
technical  administration  of  ACF 
discretionary,  formula,  entitlement  and 
block  grants;  assiues  that  all  grants 
awarded  by  ACF  conform  with 
applicable  statutes,  regulations,  and 
policies;  computes  grantee  allocations, 
prepares  grant  awards,  ensures 
incorporation  of  necessary  grant  terms 
and  conditions,  and  monitors  grantee 
expenditures;  analyzes  financial  needs 
under  grant  programs;  provides  data  in 
support  of  apportionment  requests; 
prepares  reports  and  analyses  on  the 
grantee's  use  of  funds;  maintains  liaison 
and  coordination  with  appropriate  ACF 
and  HHS  organizations  to  ensure 
consistency  between  ACF  grant  systems 
and  the  Departinent's  grant  payment 
systems:  and  provides  technical 
assistance  to  ACF  program  and  regional 
components  on  grant  operations  and 
technical  grants  management  issues; 


and  performs  audit  resolution  activities 
for  ACF  grant  programs.  OMS  serves  as 
the  lead  for  ACF  in  coordination  and 
liaison  with  the  Department  and  other 
federal  agencies  on  grants  management 
and  administration  operational  issues 
and  activities. 

E.  Office  of  Customer  Service  and 
Administration  (OCSA)  develops  and 
maintains  a  customer  service  plan  for 
the  OFS  and  conducts  customer  surveys 
for  OPS;  facilitates  and  assists  in 
developing  and  writing  standard 
operating  procedures  for  all  components 
within  OPS;  assists  in  office-specific 
UBining  of  OPS  staff;  assists  OPS 
components  with  the  provision  of 
office-specific  and  functional  training  to 
program  and  regional  offices; 
coordinates  permanent  and  temporary 
teams  formed  within  OPS;  develops  and 
maintains  OPS  staff  directory  and  users' 
guide  for  OPS  services. 

OCSA  is  responsible  for  overseeing 
OPS'  salaries  and  expenses  budget. 
Provides  direction  to  meet  the  human 
resource  management  needs  within 
OPS;  coordinates  with  (he  office  which 
handles  ACF's  human  resources 
activities  and  the  Department  to  provide 
OPS  staff  with  personnel  services 
including  position  management, 
staffing,  recruitment,  employee  and 
labor  relations,  employee  assistance, 
payroll,  staff  development  and  training, 
and  special  hiring  and  placement 
programs;  and  maintains  systems  to 
track  personnel  actions  to  keep  the 
Director  of  OPS  and,  as  appropriate,  the 
Directors  of  offices  within  OPS 
informed  about  the  status  of  persoimel 
actions,  current  full-time  equivalency 
usage  and  salaries  and  expenses 
resources,  and  employee  programs  and 
benefits.  All  OPS  personnel  related 
issues,  performance  management 
activities  and  other  administrative 
functions  within  CX>S  are  handled 
within  this  office. 

F.  Office  of  State  Systems/Child 
Support  Information  Systems  (OSS) 
oversees  the  Department's 
responsibilities  for  Federal  financial 
participation  in  the  funding  of  State 
automated  systems.  It  coordinates  ACF's 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity,  electronic  benefits 
transfer,  welfare  systems  integration, 
and  related  initiatives  and  programs.  It 
directs  state  systems  activities  on 
partnership,  collaborative  efforts,  and 
technical  assistance  activities. 

The  Office  provides  leadership  for 
provision  of  technical  assistance  to 
States  on  information  systems  projects; 
and  advances  the  use  of  computer 
technology  in  the  administration  of 


welfare  and  social  services  programs  by 
States. 

The  Office  is  responsible  for 
developing  departmental  policies  and 
procedures  under  which  States  obtain 
Federal  financial  participation  in  the 
cost  of  automated  systems  development 
to  support  programs  funded  under  the 
Social  Security  Act.  It  serves  as  the 
departmental  focal  point  for  the 
development  and  implementation  of 
strategies  and  policies  related  to 
payment  integrity,  welfare  systems 
integration  and  related  initiatives  and 
programs;  and  provides  leadership  and 
guidance  to  interagency  work  groups  in 
these  areas  for  the  Department. 

The  Office  reviews,  analyzes,  and 
approves/disapproves  State  requests  for 
Federal  financial  participation  for 
automated  systems  development 
activities  which  support  the  AFDC, 
JOBS,  Child  Care,  Head  Start,  Child 
Welfare,  Foster  Care,  Social  Services, 
and  Refugee  Resettlement  programs.  It 
provides  assistance  to  States  in 
developing  or  modifying  automation 
plans  to  conform  to  Federal 
requirements.  It  monitors  approved 
State  systems  development  activities; 
conducts  periodic  reviews  to  assure 
State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF's  programs  through  the  use  of 
automated  systems. 

The  Office  has  a  separate 
organizational  unit  which  reports  to -the 
A^ociate  Deputy  Director  for  Child 
Support  Enforcement,  who  reports  to 
the  Director  of  Child  Support 
Enforcement.  It  reviews,  analyzes,  and 
approves/disapproves  State  requests  for 
Federal  financial  participation  for 
automated  systems  development 
activities  which  support  the  Child 
Support  program.  It  provides  assistance 
to  States  in  developing  or  modifying 
automation  plans  to  conform  to  Federal 
requirements.  It  monitors  approved 
State  systems  development  activities; 
conducts  periodic  reviews  to  assure 
State  compliance  with  regulatory 
requirements  applicable  to  automated 
systems  supported  by  Federal  financial 
participation.  It  provides  guidance  to 
States  on  functional  requirements  for 
these  automated  information  systems.  It 
promotes  interstate  transfer  of  existing 
automated  systems  and  provides 
assistance  and  guidance  to  improve 
ACF's  programs  through  the  use  of 
automated  systems. 
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VI.  Delete  KT,  "Office  of  Legislative 
Affairs  and  Budget,"  in  its  entirety  and 
replace  with  the  following: 
KT.OO    Mission 
KT.IO    Organization 
KT.20    Functions 

KT.OO    Mission.  The  Office  of 
Legislative  Affairs  and  Budget  (OLAB) 
^tovides  leadership  in  the  development 
of  legislation,  budget,  and  policy, 
ensuring  consistency  in  these  areas 
among  ACF  program  and  staff  offices, 
and  with  ACF  and  the  Department's 
vision  and  goals.  It  advises  the  Assistant 
Secretary  for  Children  and  Families  on 
all  policy  and  programmatic  matters 
which  substantially  impact  the  agency's 
legislative  program,  budget 
development,  budget  execution  and 
regulatory  agenda.  The  Office  serves  as 
the  primary  ACF  contact,  for  the 
Dep>artment,  the  Executive  Branch,  and 
the  Congress  on  all  legislative,  budget 
development,  and  regulatory  activities. 

iCT.lO    Organization.  The  Office  of 
Legislative  Afiairs  and  Budget  is  headed 
by  a  Director,  who  reports  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  AfEairs. 

KT.20    Functions.  The  Office  of 
Legislative  AfEairs  and  Budget  serves  as 
the  principal  advisor  to  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  and  the  Assistant 
Secretary  for  Children  and  Families  on 
all  policy  and  programmatic  matters 
which  substantially  impact  on 
legislative  affairs,  budget  development, 
budget  execution  and  the  regulatory 
agenda:  and  represents  the  Deputy 
Assistant  Secretary  for  Policy  and 
External  Affairs  and  the  Assistant 
Secretary  on  budget,  policy  and 
legislative  materials  and  activities. 

Serves  as  the  primary  ACF  contact  for 
the  Department,  the  Executive  Branch, 
and  Congress  on  all  budget  developmeiit 
and  budget  execution  activities; 
manages  the  development  and 
presentation  of  ACF's  budget:  provides 
guidance  to  ACF  program  and  staff 
components  in  preparing  material  in 
support  of  budget  development: 
manages  the  ACF  regulatory 
development  process;  negotiates 
regulatory  policy  positions  with  the 
Department  and  the  Executive  Branch; 
provides  guidance  to  ACF  programs  and 
staff  components  on  policy  and 
programmatic  matters  which 
substantially  impact  the  budget  and 
regulatory  development  process;  and 
reviews  and  analyzes  other  policy 
significant  documents  to  ensure 
consistency  with  ACF's  budget,  vision 
and  goals. 

Serves  as  the  focal  point  for 
congressional  liaison  in  ACF  and  for  the 


Office  of  Assistant  Secretary  for 
Legislation;  coimsels  and  advises  the 
Assistant  Secretary  for  Children  and 
Families  and  senior  ACF  staff  on 
congressional  activities  and  relations; 
manages  the  preparation  of  testimony 
and  briefings;  negotiates  clearance  of 
testimony;  monitors  hearings  and  other 
congressional  activities  which  affiact 
ACF;  and  manages  congressional 
inquiries. 

Manages  the  ACF  legislative  planning 
cycle  and  the  development  of  Reports  to 
Congress;  reviews  and  analyzes  a  wide 
range  of  Congressional  policy 
docimnents  including,  legislative 
proposals,  pending  legislation,  and  bill 
reports;  solicits  and  synthesizes  internal 
ACF  comments  on  such  documents; 
negotiates  legislative  policy  positions 
with  the  Etepartment  and  the  Executive 
Branch;  and  reviews  other  policy 
significant  documents  to  ensure 
consistency  with  statutory  and 
congressional  intent  and  the  agency 
legislative  agenda. 

Facilitates  the  preparation  of 
comprehensive  administrative  (salaries 
and  expenses)  budget  for  ACF;  and 
designs  and  develops  budget  estimating 
modes  and  procedures. 

Vn.  Delete  KU.OO,  "The  Office  of 
Human  Resource  Management,"  in  its 
entirety  and  replace  with  the  following: 
KU.OO    Mission 
KU.IO    Organization 
KU.IO    Function 

KU.OO    Mission.  The  Office  of 
Human  Resoiuce  Management  (OHRM) 
is  the  principal  advisor  to  the  Deputy 
Assistant  Secretary  for  Program 
Operations  on  all  personnel 
administration  and  management  areas. 

KU.IO    Organization.  The  Office  of 
Human  Resource  Management  is  headed 
by  a  Director  who  reports  to  the  Deputy 
Assistant  Secretary  for  Program 
Operations. 

KU.20    Functions.  The  Office  of 
Human  Resource  Management  directs 
and  manages  the  personnel  operations 
and  services  for  the  Administration  for 
Children  and  Families  (ACF).  Provides 
advice  and  assistance  to  ACF  managers 
in  their  personnel  management 
activities  including  workforce  planning, 
recruitment,  selection,  position 
management,  performance  management, 
and  incentive  awards.  Provides  a  variety 
of  services  to  ACF  employees,  including 
provision  of  employee  assistance 
services  and  career,  retirement  and 
benefits  counseling.  Serves  as  ACF 
liaison  to  the  Department  on  all  payroll 
matters.  Provides  the  following 
persoiuel  administrative  services:  the 
exercise  of  appointing  authority, 
position  classification,  awards 


authorization,  persmmel  management 
evaluation,  personnel  action  processing 
and  recordkeeping.  Manages  the  merit 
promotion,  special  hiring  and 
placement  programs. 

Provides  leadership,  oversight,  and 
coordination  for  the  planning,  analysis, 
and  development  of  himian  resource 
poUcies  and  programs.  Serves  as  liaison 
between  ACF,  the  Department,  and  the 
Office  of  Personnel  Management. 
Provides  technical  advice  and  assistance 
on  policy,  legal  and  regulatory  matters. 
Formulates  and  interprets  policies 
pertaining  to  all  areas  related  to 
personnel  administration  and 
management.  Formulates  and  interprets 
new  human  resource  programs  and 
strategies. 

Formulates  and  oversees  the         ^ 
implementation  of  ACF-wide  policies, 
regulations  and  procedures  concerning 
all  aspects  of  the  Senior  Executive 
Service,  and  SES  equivalent 
recruitment,  staffing,  position 
establishment,  compensation,  award, 
performance  management  and  other 
related  persoimel  areas.  Manages  the 
performance  recognition  systems  and 
the  responsibilities  of  the  Executive 
Resources  Board  (ERB)  and  the 
Performance  Review  Board  (PRB). 
Coordinates  the  Schedule  C  and 
Executive  personnel  activity  with  the 
Office  of  the  Secretary.  Is  the  focal  {xiint 
for  data,  reports,  and  analyses  relating  to 
SES,  Schedule  C  and  other  executive 
personnel,  such  as  those  in  Executive 
Level  positions. 

Provides  management  advisory 
service  on  all  labor  management  and 
employee  relations  issues.  Plans  and 
coordinates  ACF-wide  employee  ' 
relations  and  labor  relations  activities, 
including  the  application  and 
interpretation  of  the  Federal  Labor- 
Management  Relations  Program, 
collective  bargaining  agreements, 
disciplinary  and  adverse  action 
regulations,  and  appeals.  Pursues 
human  relations  innovations  such  as 
alternative  dispute  resolutions  and 
serves  as  the  focal  point  on  all  issues 
pertaining  to  the  Labor-Management 
Partnership  Council.  Provides 
leadership  in  assuring  the  integrity, 
effiactiveness  and  impartiaUty  of  ACFs 
alternative  dispute  resolution  programs, 
grievances,  and  merit  systems  program. 
Participates  in  the  formulation  and 
implementation  of  policies,  practices 
and  matters  affecting  bargaining  unit 
employees'  working  conditions  by 
assuring  management's  compliance  with 
the  Federal  Labor  Relations  Program  (5 
U.S.C.  Chapter  71). 

Administers  ACF's  personnel  security 
responsibilities  and  ethics  program. 
Coordinates  the  ethics  program  with  the 
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Department's  Office  of  Special  Counsel 
for  Ethics. 

Vm.  Establish  a  new  "Chapter  KV,"  as 
follows:  Office  of  Administrative 
Services  and  Facilities  Management: 
KV.OO    Mission 
KV.IO    Organization 
KV.20    Functions 

KV.OO    Mission.  The  Office  of 
Administrative  Services  and  Facilities 
Management  (OASFM)  is  the  principal 
advisor  to  the  Deputy  Assistant 
Secretary  for  Program  Operations  on  all 
areas  of  administrative  services  and 
facilities  management  for  the 
Administration  for  Children  and 
Families  (ACF). 

KV.IO    Organization.  The  Office  of 
Ad{£finistrative  Services  and  Facilities 
Management  (OASFM)  is  headed  by  a 
Director  who  reports  to  the  Deputy 
Assistant  Secretary  for  Program 
Operations. 

KV.20    Functions.  The  Office  of 
Administrative  Services  and  Facilities 
Management  (OASFM)  directs  and 
manages  ACF's  administrative  support 
services,  facilities  management 
programs  and  activities. 

Provides  agency-wide  guidance  on 
administrative  issues;  prepares, 
coordinates  and  disseminates 
information,  policy,  and/or  procedural 
guidance  on  administrative  and 
facilities  management  issues.  Directs 
and/or  coordinates  management 
initiatives  to  improve  AQ^ 
administrative  and  facilities 
management  services  with  the  goal  of 
continually  improving  services  while 
reducing  costs. 

Maintains  budgetary  controls  on 
administrative  services  accounts, 
recondling  accounting  reports  and 
invoices,  and  monitoring  all  spending. 
Controls  OASFM  Visa  credit  card  for 
small  purchases.  Establishes  and 
manages  contracts  and/or  blanket 
purchase  agreements  (BPAs)  for 
administrative  support  and  facilities 
management  services,  including  space 
design,  building  alteration  and  repair, 
telecommunications,  reprographics, 
physical  security,  moving,  labor,  records 
and  property  management  and 
inventory,  systems  furniture 
acquisitions  and  assembly,  fleet 
management,  and  the  Information 
Resource  Center  (library). 

Provides  management  and  oversight 
of  ACF  mail  delivery  services  and 
activities,  including  Federal  and 
contractor  postal  services  nationwide, 
covering  all  classes  of  U.S.  Postal 
Service  mail,  priority  and  express  mail 
services,  and  courier  services,  etc. 

Directs  all  activities  associated  with 
the  ACF  Master  Housing  Plan,  including 


coordination  and  development  of  the 
agency  long-range  space  budget; 
pleuming,  budgeting,  identification, 
solicitation,  acceptance  and  utilization 
of  office  and  special  purpose  space, 
repairs,  and  alterations;  principal 
liaison  with  General  Services 
Administration  (GSA)  and  other  Federal 
agencies,  building  managers  and 
facilities  engineers,  architects  and 
commercial  representatives,  for  space 
acquisition,  negotiation  of  lease  terms, 
dealing  with  sensitive  issues  such  as 
handicapped  barriers,  space  shortages, 
and  security.  Devi^lops  and  maintains 
space  floor  plans  and  inventories, 
directory  boards,  and  locator  signs. 
OASFM  serves  as  the  lead  for  ACF  in 
coordination  and  liaison  with 
Departmental,  GSA.  Federal  Protective 
Service,  and  other  Federal  agencies  on 
implementation  of  Federal  security 
directives.  Responsible  for  planning  and 
executing  the  Agency's  environmental 
health,  safety,  and  physical  security 
programs,  ensuring  that  appropriate 
occupational  health  and  safety  and 
occupant  emergency  evacuation  plans 
are  in  place.  Serves  as  principal  liaison 
with  private  and/or  Federal  building 
managers  for  all  administrative  services 
and  facilities  management  activities. 
Responsible  for  issuing,  and  managing 
and  controlling  badge  and  cardkey 
systems  to  control  access  to  agency 
space  for  security  purposes. 

Develops  and/or  implements  agency 
teleconununications  management  policy 
in  accordance  with  Federal  regulations 
and  procedures.  Reviews  and  directs 
payment  of  all  agency  telephone 
invoices.  Recommends  and  advises  on 
the  design  and  function  of 
telecommunications  systems,  based  on 
user  needs,  costs  and  technological 
availability.  Communicates  directly 
with  private  industry  service  providers 
to  coordinate  the  acquisition, 
installation  and  maintenance  of  voice/ 
data  telecommunications  equipment 
and  systems.  Responsible  for  other 
sources  of  communications  capability 
such  as  pagers,  cellular  phone  service, 
cable  TV  service,  and  audio 
conferencing  equipment  and  service. 
Coordinates  the  implementation  of 
personal  video  and  video  conferencing. 
Updates  and  maintains  the  ACF  LAN- 
based  telephone  directory,  handles  the 
distribution  of  all  commercial 
directories,  and  updates  and  maintains 
the  databases  for  telephone  lines,  and 
equipment  inventories. 

Plans,  manages/operates  employee 
transportation  programs,  including 
shuttle  service  and  fleet  management, 
employee  and  visitor  parking,  and 
commuter  services  and  programs 
including  transit  subsidies  and 


ridesharing.  Develops  and  implements 
ACF  travel  policies  and  procedures 
consistent  with  Federal  requirements. 
Provides  technical  assistance  and 
oversight;  coordinates  ACF  use  of  the 
Travel  Management  System;  manages 
employee  participation  in  the  American 
Express  Credit  Card  program  for  travel. 

Purchases  and  tracks  common  use      ^ 
supplies,  stationery  and  publications; 
manages  equipment  repair  services  and 
reprographics  management  activities; 
controls  and  maintains  equipment  and 
personal  property  inventories;  develops 
and  coordinates  records  (paper)  and 
forms  management,  and  real  property 
activities. 

Dated:  January  14, 1997. 

Olivia  A.  Golden, 

Acting  Assistant  Secretary  for  Children  and 
Families. 

IFR  Doc.  97-2236  Filed  1-28-97;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  Na96E-0354] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DIFFERIN  Solution 

AQB4CY:  Food  and  Drug  Administration, 

HHS. 

ACTKm:  Notice. 

StMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFERIN  Solution  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  nn.  1-23, 
Rockville,  Mt>  20857. 
FOR  FURTHER  WtFOimAnOH  CONTACT: 
Brian ).  Malldn,  Office  of  Health  Afiiairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLBMBfTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  yeara 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product. 
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medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effisctive  and  runs  until  the  approval 
phase  begins.  The  approval  pli^se  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DIFFERIN 
Solution  (adapalene).  DIFFERIN 
Solution  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Sut^equent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Solution  (U.S.  Patent  No.  Re.  34,440) 
firom  Centre  International  de  Recherches 
Dermatologiques  (CIRD),  and  the  Patent 
and  Trademaric  OfBce  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996,  FDA 
advised  the  Patent  and  Trademaiic 
Office  that  this  hiunan  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Solution  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademaric  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
DIFFERIN  Soluticm  is  2,814  days.  Of 
this  time,  1,651  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,163  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(1}  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(1)) 


became  effective:  September  18, 1988. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  18, 1988. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act.  March  26, 1993.  The 
applicant  claims  March  19, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Solution  (NDA  20-338)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-338  was 
submitted  on  March  26, 1993. 

3.  The  date  the  application  was 
approved:  May  31, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-338  was  approved  on  May  31, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximimi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  433  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  March  31, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  July  28, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodiet  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  )anuary  17, 1997. 
Stunt  L.  Ni^fingale. 

Associate  Conimissioner  for  Health  Affairs. 
(FR  Doc.  97-2141  Filed  1-28-97;  8:45  am) 
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Advisory  CommlttSM;  Notic*  of 
Meetings 

agency:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubUc  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  HoUine  (the 
hotiine)  usin^a  voice-mail  telephone 
system.  The  hotiine  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotiine,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotiine  will  enable  the  public  to  obtain 
information  about  a  pellicular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  bisfore  a 
meeting  is  actually  held.  The  hoUine 
will  be  updated  when  such  changes  are 
made. 

MOTWOS:  The  following  advisory 
committee  meetings  are  announced: 

Drug  AtMise  Advisory  Committee 

Date,  time,  and  place.  February  10, 
1997, 8:30  a.m.,  and  February  11, 1997, 
9  a.m..  Holiday  Inn — Geitheisburg, 
Grand  Ballroom,  Two  Montgomery 
Village  Ave.,  Goithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  10, 1997, 
8:30  a.m.  to  9:30  a.m.;  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
11  a.m.;  closed  presentation  of  data,  11 
a.m.  to  2  p.m.;  dosed  committee 
deliberations.  2  p.m.  to  5:30  p.m.;  open 
public  hearing,  February  11, 1997,  9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to 
5:30  p.m.;  Kimberly  L.  Topper,  Center 
for  l^ug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Drug  Abuse 
Advisory  Committee,  code  12535. 
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Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  advises  on  the  scientific 
and  medical  evaluation  of  information 
gathered  by  the  Department  of  Health 
and  Human  Services  and  the 
Department  of  Justice  on  the  safiety, 
efficacy,  and  abuse  potential  of  drugs 
and  recommends  actions  to  be  taken  on 
the  marketing,  investigation,  and  control 
of  such  drugs. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  27, 1997. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments.  This  statement  may  be  faxed 
to  Kimberly  L  Tdpper  at  301-443-0699, 
or  E-mailed  to  TOPPERKOcder.fda.gov. 

Open  committee  discussion.  On 
February  10, 1997,  the  committee  will 
discuss  Quif*^  Brand  silver  acetate 
lozenges.  New  Life  Health  Products,  for 
smoking  cessation.  On  February  11, 
1997,  the  committee  will  discuss  new 
drug  application  (NDA)  11-792.  Soma® 
(cahsoprodol  generic  tablets,  Wallace 
Laboratory),  for  muscle  relaxation  and 
generic  drugs  containing  carisoprodol. 
The  committee  will  consider  a  Drug 
Enforcement  Administration  petition 
regarding  scheduling  of  carisoprodol 
under  the  Controlled  Substances  Act 

Closed  presentation  of  data.  On 
February  10, 1997,  the  committee  will 
hear  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drugs 
(IND's)  and  NDA's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4}). 

Closed  committee  deliberations.  On 
February  10, 1997,  the  committee  will 
review  trade  secret  and/or  confidential 
conunercial  information  relevant  to 
pending  IND's  or  NDA's.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information.  (5  U.S.C. 
552b  (c)(4)). 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Convnittae 

Date,  time,  and  place.  February  20 
and  21, 1997,  8  a.m..  Holiday  Inn — 
Bethesda,  Versailles  Ballrooms  I  and  II, 
8120  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing  February  20, 1997, 
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8  a.m.  to  9  a.m.;  unless  public  ' 
participation  does  not  last  that  long; 
open  committee  discussion.  9  a.m.  to  4 
p.m.;  closed  presentation  of  data, 
February  21,  1997,  8  a.m.  to  1  p.m.; 
closed  committee  deliberations,  1  p.m. 
to  4  p.m.;  Kathleen  R.  Reedy  or  LaNise 
S.  Giles,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-5455.  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area), 
Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee,  code  12536. 
Please  call  the  hotline  for  information 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  14, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  20, 1997,  the  committee  will 
hear  presentations  and  discuss  data 
submitted  regarding  NDA  20-560/S- 
003,  Fosamax  (alendronate  sodium 
tablets,  Merck  &  Co.)  for  an  expansion 
of  the  indication  to  include  the 
prevention  of  postmenopausal 
osteoporosis. 

Closed  presentation  of  data.  On 
February  21, 1997,  the  committee  will 
hear  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's  and  NDA's.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S£, 
552b(c)(4)). 

Closed  committee  deliberations.  On 
February  21, 1997,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  IND's  and  NDA's.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  Hsted  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 


deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting 

Any  uiterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
fix>m  the  Freedom  of  Information  Office 
(HFI-35},  Food  and  Drug 
Administration.  5600  Fishers  Lane.  rm. 
12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
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12420  Parklawn  Dr.,  rm.  1-23, 
Rpckville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2. 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  projposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
fiustrate  implementation  of  proposed 
^ency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluatiiHi  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
infoimation  on  specific  investigational 


or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  January  22, 1997. 
Midiael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Dcfc.  97-2168  Filed  1-28-97;  8:45  am) 

BIUMQ  COOe  41MM1-F 


Advisory  Committae;  Notice  of  Meeting 

AQBCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  ciurent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MOTMQ:  The  following  advisory 
committee  meeting  is  announced: 

Radlological  OevicM  Panel  of  the 
Medical  Devlcas  Advisory  Committsa 

Date,  time,  and  place.  February  24. 
1997, 8  a.m..  Corporate  Bldg., 
conference  room  020B.  9200  Corporate 
Blvd.,  Rockville,  MD.  A  limited  number 
of  overnight  accommodations  have  been 


reserved  at  the  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Blvd.,  Gaithersburg,  MD. 
Attendees  requiring  overnight 
accommodations  may  contact  the  hotel 
at  301-590-0044  and  reference  the  FDA 
Panel  meeting  block.  Reservations  will 
be  confirmed  at  the  group  rate  based  on 
availability.  Attendees  with  a  disability 
requiring  special  accommodations 
should  contact  Christie  Wyatt,  KRA 
Corp.,  301-495-1591.  ext.  267.  The 
availability  of  appropriate 
accommodations  cannot  be  assured 
unless  prior  written  notification  is 
received. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9:15  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
9:15  a.m.  to  12  m.;  closed  committee 
deliberations,  12  m.  to  1  p.m.;  open 
committee  discussion,  1  p.m.  to  4:30 
p.m.;  John  C.  Monahan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
470).  Food  and  Drug  Administration.     - 
9200  Corporate  Blvd.,  Rockville,  MD 
20850,  301-594-1212,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area].  Radiological 
Devices  Panel,  code  12526.  Please  call 
the  hotline  for  information  concerning 
any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  efi^ectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  17, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
related  to  a  supplement  to  a  premarket 
approval  application  (PMA)  for  an 
ultrasoimd  contrast  agent  indicated  for 
use  with  ultrasound  assessment  of  the 
faroale  reproductive  organs  to 
demonstrate  fallopian  tube  patency.  The 
committee  will  also  discuss  general 
issues  related  to  a  PMA  for  an 
ultrasoimd  oontrast  agent  indicated  for 
use  in  conjunction  with  diagnostic 
ultrasound  to  provide  opacification  of 
cardiac  chambers,  improve  delineation 
of  endocardial  borders,  enhance  the 
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Doppler  signal  (blood  flow),  and 
visualize  wall  motion  of  the  heart. 

Closed  committee  deliberations.  FDA 
staff  will  present  to  the  committee  trade 
secret  and/or  confidential  commercial 
information  regarding  present  and 
future  FDA  issues.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideUne  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  diairperson's  discretion. 


The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
firom  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857. 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Siunmary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

TTie  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
fioistrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
dociunents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
fiiistrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  conunerdal  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 


for  law  enforcement  purposes;  and 
review  of  matters,  such  as  persormel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  fivm 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independentiy  justify  closing. 

Tms  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  January  22, 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
(PR  Doc.  97-2239  Filed  1-28-97;  8:45  am] 

MUMG  CODE  41«0-01-F 


Health  Care  Financing  Administration 
[Fonn«HCFA-1500] 

Emergency  Clearance:  PutHic 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the    . 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services  (DHHS),  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  the  following  request  for 
Emergency  review.  We  are  requesting  an 
emergency  review  because  the 
collection  of  this  information  is  needed 
prior  to  the  expiration  of  the  normal 
time  limits  under  OMB's  regulations  at 
5  CFR.  Part  1320,  in  order  to  prevent 
providers  from  denying  services  to 
beneficiaries.  The  Agency  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  public 
harm  is  likely  to  result  if  normal 
clearance  procedures  are  followed. 
Without  this  information,  HCFA  would 
not  be  able  to  process  claims  possibly 
resulting  in  the  denial  of  services  to 
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Medicare  Beneficiaries,  due  to  provider 
non-payment. 

HCFA  is  requesting  that  0MB  provide 
a  seven  working  day  review  and  a  180- 
day  approval.  During  this  180-day 
period  HCFA  will  pursue  OMB 
clearance  of  this  collection  as  stipulated 
by  5  CFR  1320.5. 

1.  Type  of  Information  Collection 
Request:  Reinstatement  without  change, 
of  a  previously  approved  collection; 
Title  of  Information  Collection: 
Medicare/Medicaid  Health  Insurance 
Common  Claim  Form  and  Instructions, 
and  Supporting  Regulations  42  CFR 
424.32  (Basic  Requirements  for  all 
Claims)  and  42  CFR  414.40  (Coding  and 
Ancillary  Policies);  Form  No.:  HCFA- 
1500;  Use:  This  form  and  instructions 
are  standardized  for  use  in  the 
Medicare/Medicaid  programs  to  apply 
for  reimbursement  for  covered  services. 
HCFA  does  not  require  exclusive  use  of 
this  form  for  Medicaid.  42  CFR  424.32 
and  42  CFR  414.40  are  regulations 
underlying  the  use  of  the  form  HCFA- 
1500  and  the  information  captured  on 
the  form  HCFA-1500,  including  the  use 
of  diagnostic  and  procedural  coding 
systems;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions,  State, 
local  or  tribal  government;  Number  of 
Respondents:  976,239;  Total  Annual 
Responses:  614,967,982;  Total  Annual 
Hours:  52,139,385. 

To  request  copies  of  the  proposed 
pa{>erwork  collections  referenced  above, 
call  the  Reports  Clearance  Office  on 
(410)  786-1325.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  Hve  working  days  of  this  notice 
directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC.  20503. 

Dated:  January  23, 1997. 
Edwin  J.  Glatzel. 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc.  97-2088  Filed  1-28-97;  8:45  am] 

MUJNG  COOE  4120-43^ 


[ORD-089-N] 

Medicare  and  Medicaid  Programs; 
Small  Business  innovation  Research 
Grants  for  Fiscal  Year  1997 

AGBCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  Notice. 


SUMMARY:  This  notice  announces  the 
availability  of  HCFA  funding,  through 
grants,  for  small  businesses  under  the 
Small  Business  Innovation  Research 
(SBIR)  Program.  This  notice  contains 
information  about  the  subject  areas  for 
grants  that  will  be  given  priority, 
application  requirements,  review 
procedures,  and  other  relevant 
information. 

DATES:  Grant  applications  must  be 
submitted  by  April  29, 1997,  in  order  to 
be  considered  under  the  fiscal  year  (FY) 
1997  annual  funding  cycle. 
A00RE8SES:  Standard  application  forms 
and  related  instructions  are  available 
from  emd  must  be  formally  submitted  to: 
HCFA  Grants  Officer,  Office  of 
Acquisition  and  Grants,  Health  Care 
Financing  Administration,  7500 
Security  Boulevard,  C2-21-15, 
Baltimore,  MD  21244-1856,  (410)  786- 
5701. 

FOR  FURTHER  INFORMATKM  CONTACT:  Carl 
Hackerman,  (410)  786-6644.  Internet: 
Chackerman@hcfa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Small  Business  Innovation  Research 
Program 

The  Small  Business  Innovation 
Development  Act  of  1982  (Public  Law 
97-219,  enacted  on  July  22, 1982),  as 
amended  by  the  Small  Business 
Innovation  Research  Program  Extension 
(Public  Law  99  443,  enacted  on  October 
6, 1986),  the  Small  Business 
Administration  Reauthorization  and 
Amendment  Act  of  1988  (Public  Law 
100-590,  enacted  on  November  3,  1988). 
the  Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
(Public  Law  102-564,  enacted  on 
October  28, 1992),  and  the  Small 
Business  Administration 
Reauthorization  Act  of  1994  (Public  Law 
104-403,  enacted  on  October  2, 1994), 
(15  U.S.C.  638(e)  through  (m)).  requires    , 
Federal  agencies  to  reserve  a  specific 
amount  of  their  extramural  research  and 
budgets  for  a  Small  Business  Innovation 
Research  (SBIR)  Program.  This  SBIR 
Program  is  intended  to^ 

•  Stimulate  technological 
innovation; 

•  Use  small  business  to  meet  Federal 
research  and  demonstrations  ("R  &  D") 
needs; 

•  Increase  private  sector 
commercialization  of  innovations 
derived  from  Federal  R&D;  and 

•  Foster  and  encourage  participation 
by  minority  and  disadvantaged  persons 
in  technological  innovation. 

The  principal  purpose  of  HCFA's 
SBIR  Program  is  to  provide  assistance  to 
creative  applicants  so  that  innovation 


can  be  encouraged  that  will  result  in 
better  health  care. 

A.  SBIR  Program  Phases,  Award 
Amounts,  and  Period  of  Support 

The  SBIR  Program  consists  of  the 
following  three  phases: 

Phase  I 

•  The  objective  of  this  phase  is  lo 
establish  the  technical  merit  and 
feasibility  of  proposed  research  or 
Research  and  Demonstrations  efforts 
and  to  determine  the  quality  of 
performance  of  the  small  business 
awardee  organization  before  furnishing 
further  Federal  support  in  Phase  II. 
Phase  I  awards  will  be  approximately 
$50,000  (for  both  direct  and  indirect 
costs)  for  a  period  not  to  exceed  12 
monUis. 

Phase  II 

The  objective  of  this  phase  is  to 
continue  the  research  or  R  &  D  efforts 
initiated  in  Phase  I  and  to  actually 
create  the  proposed  product  and  test  it 
before  marketing.  Funding  is  based  on 
the  results  of  Phase  I  and  technical 
merit  of  the  Phase  U  application, 
including  its  potential  for 
commercialization.  (Only  Phase  I 
awardees  are  eligible  to  apply  for  Phase 
n  funding.)  Phase  I  awardees  are  eligible 
to  apply  for  Phase  11  funding  only  from 
the  Federal  agency  that  supported  their 
Phase  I  project.  Phase  II  awards  will  be 
approximately  $100,000  to  150,000  (for 
both  direct  and  indirect  costs)  for  a 
period  normally  not  to  exceed  12 
months. 

Phase  in 

The  objective  of  this  phase,  if 
appropriate,  is  for  the  small  business 
concern  to  pursue  with  non-Federal 
funds  the  commercialization  of  the 
results  of  the  research  or  R  &  D  in 
Phases  I  and  11. 

The  purpose  of  this  notice  is  to  invite 
Phase  I  and  II  grant  applications  from 
for-profit  domestic  small  business 
concerns  that  have  the  expertise  to 
develop  or  further  develop  innovative 
technology.  This  technology  should  be 
compatible  with  the  general  mission  of 
HCFA  and  contribute  to  the  health  care 
field.  HCFA  is  responsible  for  the 
Medicare  program.  Federal  participation 
in  the  Medicaid  program,  and  related 
health  care  quality  assurance  programs. 
HCFA's  mission  is  to  promote  the 
timely  delivery  of  appropriate  quality 
health  care  to  its  Medicare  beneficiaries 
and  Medicaid  recipients — over  70 
million  of  the  nation's  aged,  disabled, 
and  poor.  HCFA  must  also  ensure  that 
Medicare  t>eneficiaries  and  Medicaid 
recipients  are  aware  of  the  services  for 
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which  they  are  eligible.  In  addition, 
HCFA  must  ensure  that  those  services 
are  accessible  and  of  high  quality. 

In  carrying  out  its  mission,  HCFA 
conducts  studies  and  projects  that 
examine  and  demonstrate  payment, 
coverage,  eligibility,  and  management 
alternatives  to  the  present  programs. 
HCFA  also  studies  the  impact  of  HCFA 
programs  on  health  care  costs,  program 
expenditures,  beneficiary  and  recipient 
access  to  services,  health  care  providers, 
and  the  health  care  segment  of  the 
American  economy. 

In  addition,  HCFA  monitors  national 
health  care  expenditures  and  prices  and 
provides  analyses  of  the  costs  of  current 
programs,  as  well  as  the  impact  of 
possible  legislative  or  administrative 
changes  in  the  programs.  HCFA's  Office 
of  Research  and  Demonstrations  (ORD) 
is  responsible  for  the  technical  aspects 
of  the  SBIR  Program  described  in  this 
section. 

This  notice  outlines  the  eligibility 
requirements  for  organizations  wishing 
to  participate  in  the  HCFA  SBIR 
Program  and  the  research  grant 
application  and  review  processes.  It  also 
provides  both  general  program 
information  as  well  as  specific  research 
topics  and  subtopics  that  may  be  of 
interest  to  small  business  concerns. 

Although  areas  of  special 
programmatic  interest  or  priority  are 
described  in  section  VII.  of  this  notice, 
we  will  consider  grant  applications  in 
any  area  within  the  Held  of  health  care 
research  and  demonstrations  unless 
otherwise  speciHcally  excluded. 
However,  we  are  not  generally 
interested  in  funding  the  biomedical  or 
clinical  projects  that  more  appropriately 
fit  the  mission  of  the  National  Institutes 
of  Health. 

B.  Eligibility 

Each  organization  submitting  a  grant 
application  under  our  SBIR  Program 
must  qualify  as  a  small  business 
concern.  "Small  business  concern"  is 
defined  in  section  U.F.  of  this  notice.  In 
determining  whether  an  applicant  is  a 
small  business  concern,  an  assessment 
will  be  made  of  several  factors, 
including  whether  it  is  organized  for 
profit,  whether  it  is  independently 
owned  and  operated,  and  whether  it 
meets  the  size  requirement  of  500  or 
fewer  employees.  Whether  the  size 
requirement  is  met  may  depend  on 
whether  the  applicant  organization  is 
afniiated  with  another  organization 
whose  employees,  when  added  to  those 
of  the  applicant  organization,  exceed 
500.  In  conducting  this  assessment,  all 
appropriate  factors  will  be  considered, 
including  common  ownership,  common 


management,  and  contractual 
relationships. 

Affiliation  exists  when  one  concern 
controls  or  has  the  power  to  control  the 
other,  or  there  is  third  party  control,  or 
an  identity  of  interest  between  or  among 
parties  exists  so  that  affiliation  may  be 
found.  Control  may  be  affirmative  or 
negative,  and  it  is  immaterial  whether  it 
is  exercised  so  long  as  the  power  to 
control  exists.  Indeed,  control  can  arise 
from  a  variety  of  circumstances.  One 
example  of  a  circumstance  that  could 
lead  to  a  finding  that  an  organization  is 
controlling,  or  has  the  power  to  control, 
another  oi^anization  is  the  sharing  of 
common  office  space,  employees,  or 
other  facilities  (for  example,  laboratory 
space).  Although  access  to  special 
facilities  or  equipment  in  another 
organization  is  permitted  (as  in  cases  in 
which  the  SBIR  applicant  has  entered 
into  a  subcontractual  agreement  with 
another  institution  for  a  specific,  limited 
portion  of  the  research  project),  research 
space  occupied  by  an  SBIR  applicant 
must  be  space  that  is  not  generally 
shared  with  another  organization  and 
over  which  the  applicant  has  exclusive 
control.  When  there  is  an  indication  of 
sharing  of  common  employees,  a 
determination  will  be  made  on  a  case- 
by-case  basis  of  whether  the  sharing 
constitutes  control  or  the  power  to 
control. 

Additionally,  control  or  the  power  to 
control  is  generally  considered  to  exist 
when  "key  employees  of  one  concern 
organize  a  new  concern  and  serve  as  its 
officers,  directors,  principal 
stockholders,  and/or  key  employees, 
and  the  one  concern  is  fiimishing  or 
will  furnish  the  other  concern  with 
subcontracting  financial  or  technical 
assistance,  bid  or  performance  bond 
indemnification,  and/or  other  facilities, 
whether  for  a  fee  or  otherwise." 
Affiliation  can  also  arise  between  or 
among  two  or  more  persons  when  an 
.  identity  of  interest  exists,  .such  as 
members  of  the  same  family  or  persons  . 
with  common  investments  in  more  than 
one  concern. 

All  SBIR  grant  applications  will  be 
reviewed  with  the  above  considerations 
in  mind.  Organizations  considering 
submitting  an  application  are  referred  to 
the  SBA's  SBIR  Program  Policy 
Directive  published  in  the  Federal 
Register  on  January  26, 1993  (58  FR 
6144)  and  to  the  regulations  set  forth  at 
13  CFR  part  121  for  further  guidance 
regarding  eligibility.  In  particular,  to 
determine  whether  affiliation  exists,  the 
applicant  should  also  refer  to  13  CFR 
121.401  for  the  definition  of  affiliation, 
which  will  be  used  as  HCFA's  guide  on 
this  matter.  If  it  appears  that  an 
applicant  organization  does  not  meet 


eligibility  requirements  with  respect  to 
size,  HCFA  will  request  a  size 
determination  of  the  organization  from 
the  applicable  Small  Business 
Administration  (SBA)  regional  ofilce. 
The  review  of  the  application  may  be 
deferred  until  a  definitive  response  is 
furnished  by  SBA. 

Of  particular  concern  in  considering 
grant  awards  is  the  position  of  principal 
investigator.  We  wish  to  ensure  that 
support  is  furnished  to  a  carefully 
directed  working  group  led  by  an 
individual  personally  committed  to  the 
development  of  the  innovation. 
Accordingly,  we  are  adopting  the 
"principal  investigator"  concept  from 
42  CFR  part  52.  These  regulations  define 
the  term  "principal  investigator"  to 
mean  "a  single  individual  designated  by 
the  grantee  in  the  grant  application 
*  *  *  who  is  responsible  for  the 
scientific  and  technical  direction  of  the 
project"  (42  CFR  52.2).  In  order  to  meet 
this  standard,  the  principal 
investigator's  primary  employment  must 
be  with  the  grantee  at  the  time  of  the 
award  and  remain  so  for  the  duration  of 
the  project.  Primary  employment  means 
that  more  than  one-half  of  the  principal 
investigator's  time  is  spent  in  the 
employment  of  the  small  business 
concern.  Primary  employment  with  a 
small  business  concern  precludes  full- 
time  employment  at  another 
organization. 

In  accordance  with  SBA's  SBIR 
Program  Policy  Directive  published  in 
the  Federal  Register  on  January  26, 
1993  (58  FR  6144),  we  have  further 
restricted  the  definition  of  primary 
employment  of  the  principal 
investigator  to  accurately  reflect  HCFA's 
needs.  The  applicant  must  declare  the 
principal  investigator's  employment, 
whether  paid  or  unpaid,  at  the  time  of 
application,  and  must  declare  all 
employment  relationships,  whether 
paid  or  unpaid,  that  the  principal 
investigator  is  expected  to  have  at  the 
time  the  SBIR  grant  awards  are  expected 
to  be  made  and  for  the  duration  of  the 
proposed  project.  In  the  event  that,  at 
the  time  of  application,  the  principial 
investigator  (1)  is,  or  exf>ects  to  be,  a 
less-than-full-time  employee  of  the 
small  business  concern;  (2)  is,  or 
expects  to  be,  concurrently  employed  by 
another  organization;  or  (3)  gives,  or 
expects  that  he  or  she  may  give,  the 
appearance  of  being  concurrently 
employed  by  another  organization, 
whether  for  a  paid  or  unpaid  position, 
it  is  essential  that  documentation  be 
submitted  with  the  application  to  verily 
the  applicant's  eligibility  at  the  time  of 
the  award.  Thus,  if  the  principal 
investigator  is  also  employed  or  appears 
to  be  employed  by  an  institution  other 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


Federal  Regiater  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


4307 


than  the  applicant  organization  (for 
example,  a  university,  nonprofit 
research  institute,  or  a  onnpany  other 
than  the  applicant  organization),  a  letter 
must  be  hmushed  by  the  nonapplicant 
organization  confirming  that  the 
principal  investigator,  if  awarded  an 
SBIR  grant,  is,  or  will  become,  a  less- 
than-half-time  employee  of  the 
organization  end  will  remain  so  for  the 
duration  of  the  SBIR  project.  If  the 
principal  investigator  is  employed  by  a 
university,  the  letter  must  be  furnished 
by  the  dean  of  the  school-or  the 
departmental  chairperson.  If  the 
principal  investigator  is  employed  by 
another  for-profit  organization,  the  letter 
must  be  signed  by  a  corporate  official. 
This  documentation  of  the  primary 
employment  of  the  principal 
investigator  is  required  for  every 
application  that  is  submitted,  even  one 
that  is  a  revision  of  a  previously 
submitted  application.  In  the  event  that 
solicitation  of  this  dociunentation 
would  place  the  principal  investigator's 
current  employment  in  jeopardy  should 
the  grant  award  not  be  made,  the 
applicant  may  delay  submission  of  the 
documentation,  provided  the 
documentation  is  submitted  no  later 
than  30  days  after  receiving  notice  of  a 
grant  award,  and  provided  that  the 
applicant  includes  a  statement  with  the 
grant  application  to  the  efl'ect  that 
solicitation  of  the  docimientation  at  this 
time  would  place  the  principal 
investigator's  ciurent  employment  in 
jeopardy,  that  the  applicant  will  forward 
the  documentation  within  30  days  of 
receiving  notice  of  a  grant  award,  and 
that  the  applicant  understands  that 
should  it  fail  to  provide  the 
documentation,  we  may,  at  our 
discretion,  immediately  suspend  or 
terminate  the  grant.  If  the  principal 
investigator  fails  to  furnish  adequate 
documentation,  the  application  may  be 
returned  without  review.  In  the  event  a 
grantee  is  required  to  submit 
documentation  of  the  principal 
investigator's  employment,  but  fails  to 
do  so  within  30  days  of  the  date  of  the 
notice  of  grant  awtud,  we  may 
immediately  suspend  or  terminate  the 
grant. 

For  both  Phase  I  and  Phase  D,  the 
research  or  R  &  D  must  be  performed  in 
its  entirety  in  the  United  States  (U.S.). 
that  is,  the  States,  territories,  and 
possessions  of  the  U.S.;  the 
Commonwealths  of  Puerto  Rico  and  the 
Northern  Mariana  Islands;  and  the 
District  of  Columbia. 

n.  Definitions 

The  words  and  phrases  that  appear  on 
the  SBIR  application  form,  or  are 
needed  in  the  application  narrative,  are 


not  readily  defined.  Therefore,  far 
convenience  and  clarity,  we  have 
furnished  the  following  definitions, 
which,  except  as  noted,  are  taken  firom 
SBA's  SBIR  Program  PoUcy  Directive 
that  implements  this  program  and  was 
published  on  January  26, 1993,  in  the 
Federal  Register  (58  FR  6144).  This 
policy  directive  requires  an  agency  to 
define  in  a  separate  section  whatever 
terms  it  uses  that  are  unique  to  either 
the  SBIR  Program,  a  specific  SBK 
solicitation,  or  a  portion  of  the 
solicitation.  The  section  must  also 
include,  at  a  minimum,  specific  terms  as 
defined  in  the  policy  directive. 
Accordingly,  in  addition  to  the  terms 
required  by  the  policy  directive,  we  are 
also  defining  the  terms  "Contract"  and 
"Grant"  and  including  the  policy 
directive's  definition  of  the  terra 
"Research  and  Development" 

A.  Contract 

A  "contract"  is  an  award  instrument 
establishing  a  binding  legal 
procurement  relationship  between  a 
funding  agency  and  the  recipient, 
obligating  the  latter  to  furnish  an  end 
product  or  service  and  binding  the 
agency  to  furnish  {>ayment  for  the 
product  or  service. 

B.  Grant 

A  "grant"  is  a  financial  assistance 
mechanism  whereby  either  money  or 
direct  assistance,  or  both,  is  furnished  to 
carry  out  approved  activities. 

C.  Socially  and  Economically 
Disadvantaged  Individual 

In  accordance  with  the  Small 
Business  Administrations  definitions 
(13  CFR  Part  124).  a  "socially  and 
economically  disadvantaged 
individual"  is  defined  as  a  member  of 
any  of  the  following  groups: 

•  Asian-Pacific  Americans 

•  Black  Americans 

•  Hispanic  Americans 

•  Native  Americans 

•  Subcontinent  Asian  Americans 

D.  Socially  and  Economically 
Disadvantaged  Small  Business  Concern 

A  "socially  and  economically 
disadvantaged"  small  business  concern 
is  one — 

•  In  which  at  least  51  percent  is 
owned  by  one  or  more  socially  and 
economically  disadvantaged  individuals 
or,  in  the  case  of  any  publicly  owned 
business,  at  least  51  percent  of  the 
voting  stock  is  owmed  by  one  or  more 
socially  and  economically 
disadvantaged  individuals;  and 

•  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  of  the  individuals. 


E.  Research  and  Development 

•  Research  and  Development"  or 
Research  and  Demonstrations  is  defined 
as  any  activity  that  is — 

•  A  systematic,  intensive  study 
directed  toward  greater  knowledge  or 
understanding  of  the  subject  stupes; 

•  A  systematic  study  directed 
specifically  toward  applying  new 
knowledge  to  meet  a  recognized  need; 
or 

•  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

F.  Small  Business  Concern 

At  the  time  of  award  of  Phase  I  and 
of  Phase  n,  a  "small  business  concern" 
is  one  that — 

•  Is  organized  for  profit, 
independenUy  ownmi  and  operated,  not 
dominant  in  the  field  of  operation  in 
which  it  is  proposing,  and  has  its 
principal  place  of  business  located  in 
the  U.S.; 

•  Is  at  least  51  percent  owned  or,  in 
the  case  of  a  publicly  owned  business, 
at  least  51  percent  of  its  voting  stock  is 
owned  by  U.S.  citizens  or  lawfully 
admitted  permanent  resident  aliens;  and 

•  Has,  including  its  aCfiUates 
("affiliation"  is  defined  in  13  CFR 
121.401).  a  number  of  employees  (as 
defined  in  13  CFR  121.407)  not 
exceeding  500,  and  meets  die  other 
small  business  concern  size  regulation 
requirements  found  in  13  CFR  121. 
Business  concerns,  other  than 
investment  companies  licensed,  or  State 
development  companies  qualifying, 
under  the  Small  Business  Investment 
Act  of  1958  (15  U.S.C.  661  et  seq.),  are   * 
affiliates  of  one  another  when  either 
directly  or  indirectly  (1)  one  concern 
controls  or  has  the  power  to  control  the 
other.  (2)  a  third  party  or  parties 
controls  or  has  the  power  to  control 
both,  or  (3)  an  identity  of  interest 
between  or  among  parties  exists  so  that 
affiliation  may  be  found.  Control  can  be 
exercised  through  common  ownership, 
common  management,  and  contractual 
relationships.  Business  concerns 
include,  but  are  not  limited  to,  any 
individual,  partnership,  corporation, 
joint  venture,  association,  or 
cooperative. 

G.  Subcontract 

A  "subcontract"  is  any  agreement, 
other  than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
Federal  government  fiinding  agreement 
awardee  calling  for  supplies  or  services 
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required  solely  for  the  performance  of 
the  original  funding  agreement. 

H.  Women-Owned  Small  Business 
Concern 

A  "women-owned  small  business 
concern"  is  a  business  that  is  at  least  51 
fiercent  owned,  controlled,  and  operated 
by  a  woman  or  women.  "Control"  is 
defined  as  exercising  the  power  to  make 
policy  decisions;  "operate"  is  defined  as 
being  actively  involved  in  the  day-to- 
day management. 

m.  Pre|MU«lioii  of  Grant  Applications 

The  forms  and  instructions  will  be 
supplied  to  the  applicant  by  tbe  HCFA 
Grants  OfTicer  (see  the  ADDRESSES 
section  of  this  notice)  and  are  designed 
for  use  in  applying  for  SBIR  Phase  I  or 
Phase  n  research  grants.  The 
instructions  contain  the  SBA  policy 
directive's  guidelines  on  proposal 
content  and  limitations. 

Potential  applicants  are  encouraged  to 
contact  the  SBIR  Coordinator  (see  the 
FOR  FURTHER  MFORMATION  CONTACT 
section  of  this  notice)  for  preapplication 
technical  assistance  and  for  more 
specific  information  on  the  research 
topics  described  in  section  VII.  of  this 
nodce. 

Health  science  research  literature  is 
available  at  academic  and  health  science 
libraries  and  Regional  Medical  Libraries 
through  a  network  supported  by  the 
National  Library  of  Medicine.  A  list  of 
Regional  Medical  Libraries  and 
information  about  network  services  may 
be  requested  from  the  Public 
Information  Office,  National  Library  of 
Medicine,  Bethesda.  MD  20894, 
telephone  (301)  496-6308. 

Other  sources  that  provide  technology 
search  and  document  services  include 
t^ie  organizations  listed  below.  They 
should  be  contacted  directly  for  service 
and  cost  information. 
National  Technical  Information  Service 

5285  Port  Roval  Road 

Springfield,  VA  22161 

(703) 487-4600 
NASA  Industrial  Applications  Center 

University  of  Pittsburgh 

701  US  Building 

Pittsburgh,  PA  15280 

(412)  624-5211 
North  Carolina  Scien(x  and  Technology 
Research  Center 

Post  Office  Box  12235 

Research  Triangle  Park,  NC  27709 

(919) 549-0671 
NASA/Florida  State  Technology 
Applications  Center 

State  University 

System  of  Florida,  500  Well  Hall 

Gainesville.  FL  32611 

(904) 392-6626 
NASA/UK  Technology 


University  of  Kentucky 

109  Kinkead  Hall 

Lexington,  KY  40506 

(606) 257-6322 
Aerospace  Research  Applications 
Center 

611  N.  Capitol  Avenue 

Indianapolis,  IN  46204 

(317) 262-5003 
Kerr  Industrial  Applications  Center 

Southeastern  Oklahoma  State 

University  Durant.  OK  74701 

(405) 924-6822 

IV.  Submission  of  Grant  Applications 

Grant  applications  must  be  submitted 
to  the  HCFA  Grants  Officer  (see  the 
ADDRESSES  section  of  this  notice). 

Applications  must  be  postmarked  by 
April  29, 1997.  Applications  mailed 
through  the  U.S.  Postal  Service  or  a 
commercial  delivery  service  will  be  "on 
time"  if  they  are  received  or  postmarked 
on  or  before  April  29, 1997. 
Submissions  by  facsimile  (fax) 
transmission  will  not  be  accepted. 
Applications  that  do  not  meet  the  above 
criteria  will  be  considered  late 
applications.  Respondents  are  cautioned 
that  if  their  application  is  late,  it  will  be 
returned  without  review. 

V.  Method  of  Selection  and  EvaluaticNi 
Criteria 

All  Phase  I  and  Phase  IT  grant 
applications  will  be  evaluated  and 
judged  on  a  competitive  basis. 
Applications  will  be  screened,  and 
those  found  to  be  inadequate  for  review 
or  programmatically  unrelated  to 
HCFA's  mission  will  be  returned  to  the 
applicant.  Those  passing  the  screening 
will  be  reviewed  for  technical  merit. 
Each  application  will  be  judged 
individually,  as  described  in  this 
section.  HCFA  is  under  no  obligation  to 
fund  any  application  or  make  any 
specific  number  of  awards  in  a  given 
topic  area.  It  may  also  elect  to  fund  no 
projects  within  a  given  topic  area. 

A.  Review  Process  '' 

Grant  applications  are  subject  to  a 
review  process  involving  two  sequential 
steps,  liie  first  step  is  performed  by  a 
technical  review  panel  composed 
primarily  of  Federal  and  non-Federal 
professionals  selected  for  their 
competence  in  particular  fields.  The 
task  of  the  panel  is  to  evaluate 
applications  for  technical  merit.  The 
reviewers  furnish  a  number  rating,  make 
an  overall  recommendation,  and,  on 
occasion,  make  highly  specific 
recommendations  related  to  the  scope, 
direction,  and  conduct  of  the  proposed 
research.  The  sefxind  level  of  review  is 
made  by  the  senior  management  of 
HCFA's  ORD.  ORD  management 


decisions  are  based  on  judgments  about 
not  only  the  technical  merit  of  the 
proposed  research,  but  also  its  relevance 
to  our  mission.  Generally,  HCFA  may 
award  a  grant  only  if  the  corresponding 
application  has  been  recommended  for 
approval  by  the  panel.  However, 
applications  recommended  for  approval 
are  not  automatically  funded. 

B.  Review  Criteria 

•  In  considering  the  technical  merit 
of  each  application,  the  following 
criteria  and  weights  will  be  used: 

•  The  soundness  and  technical  merit 
of  the  proposed  approach — 35  percent. 

•  The  potential  of  the  research  for 
technological  innovation  including  the 
potential  for  commercial  application — 
30  percent. 

•  The  qualifications  of  the  proposed 
principal  investigator,  support  staff,  and 
consultant — 20  percent. 

•  The  appropriateness  of  the  budget — 
10  percent. 

•  Theadequacy  and  suitability  of  the 
facilities  and  research  environment — 5 
percent. 

C.  Funding  Decisions 

When  making  funding  decisions,  ORD 
takes  into  consideration  the  following: 
(1)  Ratings  resulting  fix)m  the  technical 
evaluation  process,  (2)  program 
relevance,  and  (3)  applications. 

D.  Release  of  Grant  Application  Review 
Information 

Following  decisions  on  grant 
applications,  their  simimaiy  statements 
are  mailed  with  a  disapproval  letter  to 
principal  investigators  whose  proposals 
have  not  been  accepted. 

E.  Submission  of  Similar  Grant 
Applications  by  the  Applicant 
Organization 

HCFA  discourages  the  submission  of 
more  than  one  grant  application 
submitted  by  the  same  applicant 
organization  with  essentially  the  same 
research  focus:  That  is,  a  product  or 
technology  that,  with  nonsubstantive 
modifications,  can  be  applied  to  a 
variety  of  purposes.  In  evaluating 
groupings  of  applications  with  a 
common  focus  or  objective,  technical 
review  groups  are  in  a  position  to  easily 
identify  multiple  grant  applications 
from  the  same  organization  for 
essentially  the  same  project.  In  these 
cases,  HCFA  will  give  funding 
consideration  to  only  one  application. 

VI.  Considerations 

SBA's  SBIR  Program  Policy  Directive 
(58  FR  6144)  specifies  that  we  furnish 
the  following  information: 
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A.  Awards 

•  There  will  be  approximately  10  to 
15  Phase  I  and/or  Phase  II  awards  in  FY 
•97. 

•  The  SBA  Program  Policy  Directive 
permits  the  payment  of  a  reasonable  fee 
or  profit  under  the  SBIR  program. 

B.  Reports 

The  grantee  organization  will  be 
required  to  submit  semi-annual  progress 
reports,  a  complete  draft  final  report, 
and  a  final  report.  Additionally,  a 
financial  status  report  (SF-269A)  must 
be  submitted  to  the  HCFA  Grants  Officer 
annually.  The  award  will  specify  the 
schedule  for  these  reports  and  place  of 
delivery. 

C.  Payment  Schedule 

Once  an  SBIR  grant  is  awarded,  the 
grantee  organization  will  receive 
information  and  forms  regarding 
requests  for  cash,  manner  of  payment, 
and  associated  reporting  requirements. 
Payment  may  be  made  on  a  cost- 
reimbursement  or  advance  basis.  Cost 
reimbursements  may  be  requested 
monthly,  quarterly,  or  at  other  periodic 
intervals.  Advance  payments  may  be 
requested  on  a  monthly  basis  only. 

D.  Limited  Rights  Information  and  Data 
1.  Proprietary  Information 

Information  contained  in  an  unfunded 
grant  application  will  remain  the 
property  of  the  applicant.  HCFA  may, 
however,  retain  copies  of  all 
applications. 

If  proprietary  information  is  provided 
by  a  proposer  in  a  proposal  that 
constitutes  a  trade  secret,  proprietary, 
commercial  or  financial  iiifbrmation, 
confidential  personal  information  or 
data  affecting  the  national  security,  it 
will  be  treated  in  confidence,  to  the 
extent  permitted  by  law,  provided  this 
information  is  clearly  marked  by  the 
proposer  with  the  term  "confidential 
proprietary  information"  and  provided 
the  following  legend  appears  on  the  title 
page  of  the  proposal: 

For  any  purpose  other  than  to  evaluate  the 
proposal,  this  data  shall  not  be  disclosed 
outside  the  government  and  shall  not  be 
duplicated,  used,  or  disclosed  in  whole  or  in 
part,  provided  that  if  a  funding  agreement  is 
awarded  to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this  data, 
the  government  shall  have  the  right  to 
duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  funding  agreement. 
This  restriction  does  not  limit  the 
government's  right  to  use  information 
contained  in  the  data  if  it  is  obtained  from 
anQther  source  without  restriction.  The  data 
subject  to  this  restriction  are  contained  in 
pages of  this  proposal. 


Any  other  legend  may  be 
unacceptable  to  the  Federal  government 
and  may  constitute  grounds  for 
removing  the  proposal  from  further 
consideration  and  without  assuming 
any  liability  for  inadvertent  disclosure. 
The  government  will  limit 
dissemination  of  the  information  to 
official  channels  only. 

2.  Title  to  Property 

Title  to  real  property,  equipment,  and 
supplies  acquired  by  a  for-profit 
recipient  under  a  financial  assistance 
award  or  subaward  will  vest,  upon 
acquisition,  in  the  Federal  government. 
However,  the  title  may  be  transferred  to 
the  awardee  upon  termination  of  the 
project  if  the  transfer  would  be  more 
cost-effective  than  our  recovery  of  the 
property.  It  is  recommended  that 
applicants  consider  leasing 
arrangements  whenever  possible.  HCFA 
will  generally  not  fund  projects  that 
require  the  acquisition  of  real  property, 
equipment,  or  supplies. 

3.  Rights  in  Data  Developed  Under  the 
SBIR  Grant 

Rights  in  data,  including  software 
developed  under  the  terms  of  any  grant 
resulting  from  an  application  submitted 
in  response  to  this  notice,  will  remain 
with  the  grantee,  except  that  the  Federal 
government  will  have  the  limited  right 
to  use  the  data  for  internal  Federal 
government  purposes.  These  data  will 
not  be  released  outside  the  Federal 
government  without  permission  of  the 
grantee  for  a  period  of  4  years  from 
completion  of  the  project  from  which 
the  data  were  generated.  However,  at  the 
end  of  this  4-year  period  a  royalty-free 
license  will  exist  for  HCFA  to  use,  and 
to  authorize  others  to  use  on  its  behalf, 
these  data  for  Federal  government 
purposes.  At  this  time,  HCFA  is  also 
relieved  of  all  disclosure  prohibitions 
and  assumes  no  liabiUty  for 
imauthorized  use  of  these  data  by  third 
parties.  This  notice  will  be  affixed  to 
any  reproductions  of  these  data,  in 
whole  or  in  part 

4.  Copyrights 

With  prior  written  permission  of  the 
Grants  Officer,  the  awardee  may 
normally  copyright  and  publish 
(consistent  with  appropriate  national 
security  considerations,  if  any)  material 
developed  with  HCFA's  support.  HCFA 
receives  a  royalty-free  license  for  the 
Federal  government  and  requires  that 
each  publication  contain  an  appropriate 
acknowledgment  of  agency  support  and 
a  disclaimer  statement. 


5.  Patents 

Small  business  concerns  may 
normally  retain  the  principal  worldwide 
patent  rights  to  any  invention  developed 
with  HCFA  suppOTt.  The  Federal 
government  receives  a  royalty-free 
license  for  Federal  government  use, 
reserves  the  ri^t  to  require  the 
patentholder  to  license  others  in  certain 
circumstances,  and  requires  that  anyone 
exclusively  licensed  to  sell  the 
invention  in  the  U.S.  must  normally 
manufacture  it  substantially  in  the  U.S. 
To  the  extent  authorized  by  35  U.S.C. 
205,  the  government  will  not  make 
public  any  information  disclosing  a 
government-supported  invention  for  a  4- 
year  period  to  allow  the  awardee  a 
reasonable  time  to  pursue  a  patent. 

E.  Profit  or  Fee 

Absent  a  statutmy  prohibition, 
payment  of  a  reasonable  fee  or  profit 
will  be  made  under  the  SBA's  SBIR 
Program  Policy  Directive  (58  FR  6144). 
Because  the  regulations  set  forth  at  45 
CFR  74.705,  which  provide  that  no 
profit  or  fee  will  be  furnished  to  for- 
profit  organizations  through  grants,  do 
not  invoke  a  statutory  prohibition  on 
paying  a  fee  or  profit,  the  SBA's  policy 
directive  applies  to  these  SBIR  grants. 

F.  Joint  Ventures  and  Limited 
Partnerships 

Joint  ventures  and  limited 
partnerships  are  eligible  provided  the 
entity  created  qualifies  as  a  small 
business  concern  in  accordance  with  the 
definition  included  in  this  notice. 

G.  Performance  of  Research  and 
Analytical  Work  by  the  Applicant 
Organization 

In  Phase  I,  a  minimum  of  two-thirds 
or  67  percent  of  the  research  or 
analytical  effort  must  be  carried  out  by 
the  small  business  concern;  that  is, 
consultant  fees  and  contracts  to  a  third 
party  for  portions  of  the  technical  effort 
may  not  exceed  33  percent  of  the  total 
proposed  budget. 

In  Phase  n,  a  minimum  of  one-half  or 
50  percent  of  the  researdi  or  analytical 
effort  must  be  carried  out  by  the  small 
business  concern;  that  is,  consultant 
fees  and  contracts  to  a  third  party  for 
portions  of  the  technical  effort  may  not 
exceed  50  percent  of  the  total  proposed 
budget 

H.  Terms  and  Conditions  of  Awards 

Upon  acceptance  of  a  grant,  the 
awardee  must  comply  %vith  the  terms 
and  conditions  contained  or  referenced 
in  the  Notice  of  Grant  Award  document. 
These  terms  and  conditions, 
constituting  legal  requirements  imposed 
on  a  grantee  by  statute,  regulations. 
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administrative  policy,  or  the  award 
document  itself,  comprise  the  following 
"standard"  and  "special"  provisions: 

•  Standard  Provisions — ^Terms  and 
conditions  required  as  part  of  each 
Notice  of  Grant  Award. 

1.  SBIR  Grant  program  legislation: 
The  Small  Business  Innovation 
Development  Act  of  1982  (Public  Law 
97-219):  SBIR  Program  Extension 
(Public  Law  99-443);  the  SBA 
Reauthorization  and  Amendment  Act  of 
1988  (Public  Law  100-590);  and  the 
Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
(Public  Uw  102-564). 

2.  The  SBA's  SBIR  Program  Policy 
Directive  published  in  the  Federal 
Register  on  January  26, 1993  (58  FR 
6144). 

3.  Regulations  set  forth  at  13  CFR  part 
121. 

4.  The  inclusion  of  special  terms  and 
conditions,  if  any  (see  below). 

5.  Regulations  set  forth  at  45  CFR  part 
74  (Administration  of  Grants). 

•  Special  Provisions — ^Additional 
terms  and  conditions  judged  necessary 
to  attain  the  objectives  for  which  the 
grant  is  being  made,  to  facilitate  post- 
award  administration  of  the  grant,  to 
conserve  grant  funds,  or  to  otherwise 
protect  the  interests  of  the  Federal 
government. 

1.  Requirement  for  written  progress 
reports  and  due  dates. 

2.  Requirement  for  a  draft  final  report 
and  due  date. 

3.  Grantees'  responsibilities  with 
respect  to  information  contained  in 
technical  documents. 

4.  HCFA's  rights  to  suspend  or 
terminate  the  grant. 

5.  Protection  of  individually 
identiHable  data. 

6.  Grantees'  responsibilities  with 
respect  to  presentation  of  information. 

7.  Key  personnel. 

8.  Submission  of  data  to  the  Federal 
government. 

9.  Submission  of  items  developed  to 
the  Federal  government. 

10.  Other  special  terms  and 
conditions  that  are  appropriate  to  the 
circumstances  of  the  individual  award. 

The  grant  must  be  administered  in 
accordance  with  the  following 
regulations: 
13  CFR  Part  121— Small  Business  Size 

Regulations 
42  CFR  Part  52— Grants  for  Research 

Projects 
45  CFR  Part  46— Protection  of  Human 

Subjects 
45  CFR  Part  74— Administration  of 

Grants 
45  CFR  Part  80 — Nondiscrimination 

Under  Programs  Receiving  Federal 


Assistance  Through  the  DHHS 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

45  CTH  Part  84 — Nondiscrimination  on 
the  Basis  of  Handicap  in  Programs 
and  Activities  Receiving  Federal 
Financial  Assistance 

45  CFR  Part  91 — Nondiscrimination  on  . 
the  Basis  of  Age  in  HHS  Programs  or 
Activities  Receiving  Federal  Financial 
Assistance. 

/.  Cost  Sharing 

Cost  sharing  is  not  required  nor  will 
it  be  an  evaluation  factor  in 
consideration  of  the  proposal.  However, 
due  to  the  special  nature  of  the  SBIR 
Program,  the  applicant  may  choose  to 
share  the  costs  of  a  project.  This  may  be 
done  through  cash  or  in-kind 
contributions.  Most  firequently,  we 
expect  that  the  applicant  will  contribute 
more  labor  or  use  unreimbursed 
equipment  as  the  applicant's  share. 

/.  Additional  Information 

This  Federal  Register  notice  is 
intended  for  informational  purposes  and 
reflects  current  planning.  If  there  is  any 
inconsistency  between  the  information 
contained  in  this  notice  and  ihe  terms 
of  any  resulting  SBIR  grant,  the  terms  of 
the  grant  are  controlling. 

Before  award  of  an  SBIR  grant,  HCFA 
may  request  the  applicant  to  submit 
certain  organization,  management, 
personnel,  and  financial  information  in 
order  to  ensure  responsibility  of  the 
applicant. 

The  Federal  government  is  not 
responsible  for  any  monies  expended  by 
the  applicant  before  the  award  of  any 
grant. 

This  notice  is  not  an  offer  by  HCFA 
and  does  not  obligate  HCFA  to  make 
any  specific  number  of  awards. 

The  SBIR  Program  is  not  a  substitute 
for  HCFA's  existing  unsolicited 
proposal  mechanisms,  and  unsolicited 
proposals  will  not  be  accepted  under 
either  Phase  I  or  Phase  II  of  the  SBIR 
Program. 

Tne  applicant  may  be  required  to 
certify  that  he  or  she  has  not  previously 
been  paid,  nor  is  currently  being  paid, 
for  essentially  equivalent  work  by  an 
agency  of  the  Federal  government.  If  a 
grant  is  made  under  this  notice  for  a 
project,  some  of  whose  elements  are 
being  supported,  or  will  be  supported, 
by  another  Federal  agency,  HCFA  and 
the  applicant  will  negotiate  a  budget 
that  reflects  the  elimination  of  any 
overlapping  support. 

This  program  is  not  covered  by 
Executive  Order  12372, 
"Intergovemment  Review  of  Federal 
Programs."  Executive  Order  12372 
provides  for  a  State  clearinghouse  in 


each  State  to  review  Federal  programs. 
Research  grants  are  exempt  from  this 
review. 

Vn.  Research  Topic  Areas 

This  notice  invites  SBIR  Phase  I 
applications  in  the  following  areas.  The 
topics  are  defined  in  general  terms. 
They  are  intended  to  indicate  where  we 
believe  we  can  properly  offer  assistance 
in  the  development  of  innovative    . 
technology.  ORD  will  consider  any  idea 
that  is  within  the  general  subject  of  a 
topic.  In  addition,  ORD  will  review  any 
idea  that  is  within  the  general  purview 
of  HCFA,  as  described  in  section  I  of 
this  notice.  Applicants  are  reminded 
that  the  overall  intent  of  the  HCFA  SBIR 
Program  is  to  provide  assistance  to  the 
development  of  products  and  processes 
that  have  commercial  potential  and  not 
to  the  acquisition  of  products  for 
HCFA's  own  use. 

A.  High  Quality  and  Effective  Care 

HCFA  invites  ideas  that  would 
develop  products  to  assist  all 
participants  in  health  care  in  assessing 
and  monitoring  the  quality  of  care  and 
level  of  care  being  furnished  to  patients. 
Projects  should  aim  to  develop  tools  for 
health  care  professionals,  providers,  and 
managers  that  permit  them  to  examine 
patterns  of  services  being  delivered,  and 
the  health  and  social  outcome  of  those 
services.  Projects  that  would  assist 
private  organizations  in  developing 
patient  guidelines  and  in  conducting 
technology  assessments  are  of  interest. 
These  tools  should  provide  a  way  to 
monitor  and  measure  the  delivery  of 
health  care  services  and  the  outcomes  of 
those  services.  They  should  also  make 
possible  a  judgment  about  the  quality  of 
the  care,  the  effectiveness  of  the  care,  or 
both.  The  technical  efficiency  with 
which  care  is  delivered  and  die 
appropriateness  of  the  overall  outcome 
for  the  patient  should  be  addressed. 

B.  Management  of  Ambulatory  Services 

HCFA  invites  ideas  that  would 
develop  tools  to  monitor,  assess,  and 
control  overutilization  and 
underutilization  of  ambulatory  services 
and  products  at  all  levels  of  the  health 
care  system.  Apart  from  the  inflation  in 
the  cost  of  each  service,  a  significant 
cause  of  the  rising  cost  of  health  care 
services  is  excessive  utilization. 
Traditionally,  utilization  review 
techniques  have  been  applied  to  ^igh 
cost,  acute  services,  such  as  surgery  and 
hospitalizations.  We  wish  to  focus  on 
physician  services  and  other  ambulatory 
services  and  products,  for  example, 
drugs,  medical  equipment,  and  testing. 
HCFA  invites  applications  related  to 
services  or  products  commonly 
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associated  with  Medicare  beneficiaries 
and  Medicaid  recipients,  who  are 
primarily  the  aged,  the  poor,  the 
disabled,  and  persons  with  end-stage 
renal  disease.  Techniques  to  be  explored 
involve  systems  both  for  retrospective 
utilization  pattern  review  and  for 
managing  prospective  interventions  in 
individual  physician  or  beneficiary  and 
recipient  service  or  product  use.  This 
area  also  includes  broader  management 
tools,  based  on  information  derived 
from  utilization  review,  that  promote  or 
ensure  more  efficient  and  effective 
service  delivery. 

C.  Beneficiary  Information  and 
Assistance 

HCFA  invites  ideas  that  may  make  the 
Medicare  and  Medicaid  programs 
understandable  to  beneficiaries  and 
recipients  and  that  provide  assistance  to 
these  individuals  in  their  attempts  to 
deal  with  the  programs.  Potential 
program  users  (Medicare  and  Medicaid 
beneficiaries)  need  to  understand  when 
they  are  eligible,  what  services  or 
products  are  covered,  and  what  their 
rights  and  responsibilities  are  within 
each  program.  (It  is  important  to 
imderstand  that  detailed  information  on 
Medicaid  must  be  assembled  on  a  state- 
by-state  basis).  An  example  would  be  an 
information  project  that  would  assist 
health  care  consumers,  including 
Medicare  and  Medicaid  beneficiaries,  by 
providing  aggregate  data  on  provider 
performance  and  utilization  trends, 
discrete  price  information,  and 
information  on  related  copayments,  etc.; 
in  a  sense,  a  "Blue  Book  for 
Consumers."  Another  example  is 
obtaining  payment  for  claims,  one  of  the 
most  frequent  problems  encountered  by 
Medicare  beneficiaries.  The  process  of 
dealing  with  Medicare's  fiscal 
intermediaries  and  carriers  is  difficult 
for  many  beneficiaries.  Tools  that  would 
ease  this  process  would  be  welcome. 
Beneficiaries  also  need  to  be  able  to 
decide  whether  they  should  join,  or  exit 
from,  a  health  maintenance 
organization,  and  the  advantages  and 
disadvantages  of  the  decision. 
Beneficiaries  need  to  understand  what 
considerations  to  take  into  account 
when  long  term  care  is  a  possibility. 
Similarly,  beneficiaries  need  to  be 
assisted  in  the  decision  about  the 
purchase  of  health  insurance  in  addition 
to  Medicare.  HCFA  invites  ideas  in 
beneficiary  communication  and 
assistance  approaches  that  are  tailored 
to  special  populations  (such  as 
significant  demographic,  sociocultural, 
or  disease-related  groups  of 
beneficiaries),  as  well  as  approaches 
that  could  be  used  by  supplemental 
health  benefit  program  sponsors  (for 


example,  employers  and  unions)  in 
assisting  Medicare-eligible  retirees. 
Applicants  who  are  considering  this 
topic  should  understand  that  the  SBIR 
Program  generally  seeks  to  support  the 
development  of  commercially  viable 
products  and  that  there  is  already  a  fair 
amount  of  existing  commercial  activity 
in  this  area. 

D.  Program  Efficiencies  and 
Improvement 

The  existing  systems  for  health  care 
delivery  and  financing  have  undergone, 
and  are  continuing  to  undergo,  changes 
due  to  new  technology,  legislation, 
regulation,  and  market  forces.  Major 
payers  for  health  care  are  continually 
studying  the  feasibility  of  new 
approaches  to  improving  the 
management  of  care,  the  delivery  of 
care,  and  financing.  Therefore,  HCFA 
invites  applications  that  focus  on  tools 
to  assist  in  the  goal  of  improved 
management  of  the  Medicare  and 
Medicaid  programs.  The  term 
management  is  used  in  a  broad  sense. 
These  could  be  tools  that  are  directed 
toward  providers  who  furnish  services 
or  products  to  Medicare  beneficiaries  or 
Medicaid  recipients,  organizations  that 
handle  the  financing  of  care, 
organizations  that  oversee  the  quality  of 
services  and  products,  or  the 
beneficiaries  and  recipients  themselves, 
and  State  and  local  organizations  that 
deal  primarily  with  Medicare  and 
Medicaid  populations. 

HCFA  will  consider  any  innovative 
idea  that  appears  to  have  the  potential 
for  improving  the  programs  for  any  of 
the  several  parties  involved,  and  that 
has  a  potential  for  sale  in  the  normal  or 
commercial  market.  An  example  of  an 
innovative  idea  is  the  development  of 
improved  computer-based  case 
management  systems  for  community 
care  services.  Case  management 
programs  are  commonly  being  used  to 
coordinate  community-based  care  for 
h^il  elderly  and  other  populations 
under  Medicaid  and  other  programs. 
Automated  systems  use  client  eligibility 
and  assessment  information  to  assist 
case  management  agencies  in  preparing 
appropriate  plans  of  care  based  on  the 
client's  condition  and  select  service 
providers.  These  systems  would  also 
interface  with  service  approval  or 
financial  or  biUing  systems  to  improve 
the  cost-efficiency  of  case  management 
programs.  Proposed  systems  should 
complement  or  integrate  existing 
mandated  HCFA  instruments 
(particularly  functional  assessment 
tools,  minimum  data  sets,  discharge 
plaiming,  etc.).  Redundant  instruments 
will  not  be  considered  for  funding. 


E.  Other  Health  Ckire  Research  and 
Demonstrations 

We  encourage  small  business 
concerns  to  submit  applications  for 
proposed  research  in  any  area  within 
the  Held  of  health  care  R&D. 

vm.  Other  Required  Information 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management. 

Authority:  Public  I-aw  97-219.  96  Stat 
217-221;  Public  Law  99-443.  100  Stat.  1120; 
Sec.  108.  Public  Law  100-590, 102  StaL 
2989,  2994:  Public  Law  102-564. 106  Stat 
4249  (IS  U.S.Q  638  (e)  through  (m)). 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.779,  Health  Care  Financing 
Research,  Demonstration  and  Experiments) 

Dated:  December  17, 1996. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Administration. 
[PR  Doc.  97-2087  Filed  1-28-97;  8:45  am) 

HLLMQ  OOOe  4iaB-01-» 


[ORD-081-CN;  OmMM2-«N;  ORO-083- 
CN;  ORIMm-CN;  ORD-094-CN] 

Medicaid  Program;  New  and  Pending 
Demonstration  Project  Proposais 
Sutxnftted  Pursuant  to  Section  1115(a) 
of  the  Social  Security  Act:  August  and 
SeptomtMT  1995;  October  1995; 
November  1995;  July  1996;  and 
October  1996;  Correction 

AQBCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTKM:  Correction. 

SUMMARY:  hi  the  following  Federal 
Register  documents  delete  the  entry  and 
description  for  the  Montana  Mental 
H6ahh  Access  Plan  as  a  "pending" 
section  1115  demonstration  proposal. 

•  Federal  Register  document  95- 
30066,  in  the  issue  of  December  11, 
1995,  page  63535,  second  column. 

•  Federal  Register  document  95- 
30559,  in  the  issue  of  December  15, 

1995,  page  64443,  first  column. 

•  Federal  Register  document  96-824, 
in  the  issue  of  January  23, 1996,  page 
1772,  first  column. 

•  Federal  Register  document  96- 
23116.  in  the  issue  of  September  11, 

1996,  page  47949  third  column. 

•  Federal  Register  document  96- 
31237,  in  the  issue  of  December  9, 1996, 
page  64916,  third  column. 

In  Federal  Register  document  No.  95- 
30066,  in  the  issue  of  December  11, 
1995,  on  page  63536,  first  column,  the 
narrative  information  under  the  heading 
"5.  Disapproval  Proposals"  should  reed 
as  follows: 

"5.  Disappmval  Proposals 
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The  Montana  Mental  Health  Access 
Plan  Section  1115  Demonstration 
Proposal  was  disapproved  on  September 
13. 1995  for  the  following  reasons: 

•  It  would  not  have  provided  a 
comprehensive  range  of  services  to  the 
expansion  population,  that  is.  the 
expansion  population  would  not  be 
eligible  to  receive  physical  health 
benefits  under  the  demonstration;  and 

•  It  would  have  shifted  the  costs  of 
state-funded  mental  health  services  to 
the  Federal  Government." 

(Catalog  of  Federal  Domestic  Assistance 
Program.  No.  93.779;  Health  Financing 
Research,  Demonstrations,  and  Experiments) 

Dated:  January  23, 1997. 
Barbara  Cooper, 

Acting  Director,  Office  of  Research  and 
Demonstrations. 
(FR  Doc  97-2086  Filed  1-28-97;  8:45  ami 

BIUJNG  COM  4ia»-01-P 


Health  Resources  arxJ  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35.  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA)  will 
publish  periodic  summaries  of  proposed 
projects  being  developed  for  submission 
to  OMB  under  the  Paperwork  Reduction 
Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans,  call  the  HRSA  Reports  Clearance 
Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  The  Health 
Education  Assistance  Loan  (HEAL) 
Program:  Forms— 091 5-0034— 
Extension,  no  change — ^This  clearance 
request  is  for  extension  of  approval  for 
four  HEAL  forms;  the  Lender's 
Application  for  Contract  of  Federal  Loan 
Insurance  (used  by  lenders  to  make 
application  to  the  HEAL  insurance 
program);  the  Lender's  Manifest  (used 
by  Uie  lender  to  report  recent  HEAL 
loan  activity);  the  Loan  Transfer 
Statement  (used  by  the  lender  to  report 
the  transfer  of  a  HEAL  loan);  and  the 
Borrower  Status  Request  (completed  by 
the  borrower  and  the  borrower's 
employer  and  used  by  the  lender  to 
determine  eligibility  for  deferment).  The 
reports  assist  the  Department  in 
protecting  its  investment  in  this  loan 
insurance  program.  No  changes  to  the 
forms  are  proposed. 

The  estimate  of  burden  for  the  forms 
are  as  follows: 


HRSA  form 

Number 
of  re- 
spond- 
ents 

Responses 
per 
respon- 
dent 

Total  re- 
sponses 

Hours  per 
response 

Total  bur- 
den 
hours 

Lender's  Application  tor  Contract  o(  Federal  Lx>an  insurance 

32 

9 

32 

12.180 
7.550 

1 
331 
265 

1 
1.613 

32 
2.975 
8.480 

12.180 
12.180 

8  min  

5  min  

10  mm  

10  min  

5  min  

4 

Lender's  Manifest . 

248 

Loan  Transfer  Statement „_ _ 

Borrower  Status  Request: 

Borrowers _.......„......._»..._.._._.._ _   

1.413 
2.030 

Emotovers  ..^......^.....„._    _.._..„..„.„„._ ....... _„. .................. 

1.015 

Total  „ _ „ __ 

19.762 

1.81 

35.847 

8  mm  

4.710 

Send  comments  to  Patricia- Royston. 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane.  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  23. 1997 

I.HmyMntM, 

Director,  Office  of  Policy  and  Information 
Coordination. 

IFR  Doc  97-2139  Filed  1-28-97;  8:45  am) 
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Program  Anrwuncement  for  Contracts 
tor  the  Disadvantaged  Health 
Professions  Facul^  Loan  Repayment 
Program  for  Fiscal  Year  1997 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  contracts  for  fiscal  year 


(FY)  1997,  for  the  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program  (FLRP)  are  now  being  accepted 
under  section  738(a)  of  the  Public 
Health  Service  Act  (The  Act). 

In  FY  1997,  approximately  $800,000 
is  available  for  competing  applications 
for  the  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program.  It  is  expected  that  25  contracts 
averaging  $32,000  ($15,000  per  year  for 
two  years)  will  be  supported  with  these 
fiinds. 

Purpose 

The  purpose  of  the  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  (FLRP),  authorized 
by  section  738(a).  is  to  attract 
disadvantaged  health  professionals  into 
faculty  positions  in  accredited  health 
professions  schools.  The  program 


provides  a  Hnancial  incentive  for 
degree-trained  health  professions 
personnel  firom  disadvantaged 
backgrounds  who  will  serve  as  members 
of  the  faculties  of  those  schools.  The 
FLRP  is  directed  at  those  individuals 
available  to  serve  immediately  or  within 
a  short  time  as  "new"  full-time  faculty 
members.  Loan  repayment  may  be 
provided  only  for  an  individual  who  has 
not  been  a  member  of  the  faculty  of  any 
school  at  any  time  during  the  18-month 
period  preceding  the  date  on  which  the 
Secretary  receives  the  request  of  the 
individual  for  a  repayment  contract  (i.e., 
"new"  faculty). 

Section  738(b)  makes  available  grants 
and  contracts  with  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
pediatric  medicine,  pharmacy,  public 
health,  health  administration,  clinical 


dai4 
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psychology  and  other  public  or  private 
nonprofit  health  or  educational  entities 
to  assist  in  increasing  the  number  of 
underrepresented  minority  faculty. 
Section  738(b)  will  be  implemented  as 
a  separate  program. 

Eligible  Individuals 

Individuals  from  disadvantaged 
backgrounds  are  eligible  to  compete  for 
participation  in  the  FLRP  if  they: 

1.  Have  degrees  in  medicine, 
osteopathic  medicine,  dentistry, 
nursing,  pharmacy,  podiatric  medicine, 
optometiy,  veterinary  medicine,  public 
health  or  clinical  psychology;  or 

2.  Are  enrolled  in  an  approved 
graduate  training  program  in  one  of  the 
health  professions  listed  above;  or 

3.  Are  enrolled  as  full-time  students 
in  the  final  year  of  health  professions 
training,  leading  to  a  degree  from  an 
eligible  school. 

Established  faculty  members  are  not 
eligible  to  apply  for  funds  under  the 
FIJRP.  Only  individuals  that  have  not 
taught  in  the  last  18  (eighteen)  months 
prior  to  application  to  Uie  program  will 
be  considered. 

Statutory  Requiranents 

Prior  to  submitting  an  application  for 
a  contract  for  loan  repayment, 
individuals  must  sign  a  contract  with  an 
eligible  school,  as  prescribed  by  the 
Secretary,  setting  forth  the  terms  and 
conditions  of  the  FLRP.  This  contract 
with  the  school  must  require  the 
individual  to  serve  as  a  full-time 
member  of  the  faculty,  as  determined  by 
the  school,  for  not  less  than  2  years, 
whereby  the  school  agrees  to  pay,  for 
each  year,  a  sum  (in  addition  to  faculty 
salary)  equal  to  that  pwid  by  the 
Secretary  towards  the  repayment  of 
principal  due  on  the  applicant's  health 
professions  educational  loans. 
Additionally,  the  individual  involved 
may  not  have  been  a  member  of  the 
faculty  of  any  school  at  any  time  during 
the  last  18  months  prior  to  application 
to  the  program. 

Eligible  Schools 

Eligible  schools  are  public  or 
nonprofit  private  accredited  schools  of 
medicine,  nursing,  as  defined  in  section 
853  of  the  Act,  osteopathic  medicine, 
dentistry,  pharmacy,  podiatric 
medicine,  optometry,  veterinary 
medicine  or  public  health,  or  schools 
that  offer  graduate  programs  in  clinical 
psychology  and  which  are  located  in 
States  as  provided  in  section  799  of  the 
Act. 


Provisions  of  the  Loan  Repayment 
Program 

Section  738(a)  authorizes  repayment, 
for  each  year  of  service,  as  much  as  20 
percent  of  the  outstanding  principal  and 
interest  on  the  individuals  educational 
loans,  not  to  exceed  $20,000  for  any 
given  year.  The  school  pays  an  equal 
amount,  unless  the  Secretary  determines 
that  the  repayment  will  impose  an 
imdue  financial  hardship  on  the  school 
in  which  case,  the  Secretary  may  pay  up 
to  the  entire  20  percent. 

The  school  is  required,  for  each  such 
year,  to  make  payments  of  princi[>al  and 
interest  in  an  amount  equal  to  the 
amount  of  payment  made  by  the 
Secretary  for  that  year.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

Allowable  educational  loan 
repayment  expenses  include  the 
following: 

1.  Tuition  expenses; 

2.  All  other  reasonable  educational 
expenses  such  as  fees,  books,  supplies, 
educational  equipment  and  materials 
required  by  the  school,  and  incurred  by 
the  applicant; 

3.  Reasonable  living  expenses,  as 
determined  by  the  Secretary;  and 

4.  Partial  payments  of  the  increased 
Federal  income  tax  liability  caused  by 
the  FLRP's  payments  and  considered  to 
be  "other  income,"  if  the  recipient 
requests  such  assistance. 

Prior  to  entering  into  a  contract  for 
repayment  of  loans,  the  Secretary 
requires  satisfactory  evidence  of  the 
existence  and  reasonableness  of  the 
individual's  educational  loans, 
including  a  copy  of  the  original  written 
loan  agreement  establishing  the 
outstanding  educational  loan. 

Waiver  Provision 

In  the  event  of  undue  financial 
hardship  to  a  school,  the  school  may 
obtain  from  the  Secretary  a  waiver  of  its 
share  of  payments  while  the  participant 
is  serving  under  the  terms  of  the 
contract.  For  purposes  of  this  program, 
"undue  financial  hardship",  as  seen  by 
the  Secretary,  is  based  on  a  school's 
particular  financial  status  as  influenced 
by  such  circumstances  as  budget 
cutbacks.  Decisions  will  be  made  on  a 
case-by-case  basis,  and  must  be 
supported  by  the  school's 
documentation  of  comparative  yearly 
financial  allocation  of  funds;  or  the  most 
current  certified  public  accounting 
audit,  including  the  Balance  Sheet  and 
Statement  of  Income  and  Expenses  for 
the  past  several  years. 

If  the  Secretary  waives  the  school's 
payment  requirement,  the  amount  of  the 
Federal  loan  repayment  may  be  up  to 


the  fiill  20  percent  described  above 
(regardless  of  the  "equal  amount" 
provision  described  above),  but  cannot 
exceed  the  $20,000  repayment  limit. 
The  participant  must  pay  that  portion  of 
loan  payment  due  which  is  not  covered. 

The  following  Definitions,  Pro-am 
Requirements,  Review  Criteria  and 
Funding  Preference  were  established  in 
FY  1991  after  public  comment  dated 
October  2, 1991.  at  56  FR  49896,  and  the 
Secretary  is  extending  them  in  FY  1997. 

Definition9 

For  purposes  of  the  FLRP  in  FY  1997, 
an  "Individual  from  a  Disadvantaged 
Background"  is  defined  as  in  42  CFR 
57.1804,  as  one  who: 

1.  Comes  from  an  environment  that 
has  inhibited  the  individual  fit)m 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
profession;  or 

2.  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to  a 
family  size  published  by  the  U.S. 
Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consumer  Price 
Index,  and  adjusted  by  the  Secretary  for 
use  in  health  professions  and  nursing 
programs.  The  Secretary  will 
periodically  publish  these  income  levels 
in  the  Federal  Register.  The  following 
income  figures  determine  what 
constitutes  a  low  income  family  for 
purposes  of  the  Faculty  Loan 
Repayment  Program  for  FY  1997. 


Sizeot 
parents'  family  ^ 

Income 
levels 

2 "™!.".™.!."!!!.!!."!.!!!...'. 

3  "!r"  ""!!!!~"!!!!"!!""!""!"™ 

$10,200 
13.200 
15,700 

4  

5 

6  or  more  

20,200 
23,800 
26,700 

^  InduOes  only  dependents  listed  on  Federal 
income  tax  forms. 

^Adjusted  gross  income  for  calendar  year 
1995  rounded  to  $100. 

The  term  "Living  expenses"  means 
the  costs  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  costs  incurred  during  an 
individual's  attendance  at  a  health 
professions  school,  as  estimated  each 
year  by  the  school  as  part  of  the  school's 
standard  student  budget.  (National 
Health  Ser\'ice  Corps  Loan  Repayment 
Program,  42  CFR  part  62.22) 

Ine  term  "Reasonable  educational 
expenses  and  living  expenses"  means  - 
the  costs  of  those  educational  and  living 
expenses  which  are  equal  to  or  less  than 
the  sum  of  the  school's  estimated 
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standard  student  budgets  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
during  which  the  Program  participant 
is/was  enrolled  in  the  school.  (National 
Health  Service  Corps  Loan  Repayment 
Profiram.  42  CFR  part  62.22) 

The  term  "Unserved  Obligation 
Penalty"  means  the  amount  equal  to  the 
number  of  months  of  obligated  service 
that  were  not  completed  by  an 
individual,  multiplied  by  $1,000.  except 
that  in  any  case  in  which  the  individual 
fails  to  serve  1  year,  the  unserved 
obligation  penalty  shall  be  equal  to  the 
full  period  of  obligated  service 
multiplied  by  $1,000.  (Section  338E  of 
the  Act)  See  "Breach  of  Contract" 
section  below. 

Program  Requirements 

The  following  requirements  will  be 
applied  to  the  applicant  and  to  the 
school. 

The  Applicant 

The  applicant  will  be  required  to  do 
the  following: 

1.  Submit  a  completed  application, 
including  the  applicant's  contract  with 
an  eligible  school  to  serve  as  a  full-time 
faculty  member  for  not  less  than  2  years; 

2.  F^vide  evidence  that  the  applicant 
has  completely  satisfied  any  other 
obligation  for  health  professional 
service  which  is  owed  under  an 
agreement  with  the  Federal 
Government,  State  Government,  or  other 
entity  prior  to  beginning  the  period  of 
service  under  this  program; 

3.  Certify  that  the  United  States  does 
not  hold  a  judgment  against  the 
applicant;  and 

4.  Provide  documentation  to  evidence 
the  educational  loans  and  to  verify  their 
status. 

The  School 

The  school  will  be  required  to  do  the 
following: 

1.  Enter  into  a  contractual  agreement 
with  the  applicant  whereby  the  school 
is  required,  for  each  year  for  which  the 
participant  serves  as  a  faculty  member, 
to  make  payments  of  principal  and 
interest  in  an  amount  equal  to  the 
amount  of  such  quarterly  payments 
made  by  the  Secretary.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

2.  Verify  the  participant's  continuous 
employment  at  intervals  as  prescribed 
by  the  Secretary. 

The  Secretary  will  pay  participants  in 
equal  quarterly  payments  during  the 
period  of  service. 

Effective  Date  of  Contract 

After  an  applicant  has  been  approved 
for  participation  in  the  FLRP,  the 


Director,  Division  of  Student  Assistance 
(DSA),  will  send  the  applicant  a 
contract  with  the  Secretary.  The 
effective  date  is  either  the  date  work 
begins  at  the  school  as  a  faculty  member 
or  the  date  the  Director,  DSA,  signs  the 
FLRP  contract,  whichever  is  later. 
Service  should  begin  no  later  than 
September  30. 1997. 

Breach  of  Contract 

The  following  areas  under  Breach  of 
Contract  are  addressed  in  the  appended 
contract: 

1.  If  the  participant  fails  to  serve  his 
or  her  period  of  obUgated  faculty  service 
(minimum  of  2  years)  as  contracted  with 
the  school,  he/she  is  then  in  breach  of 
contract,  and  neither  the  Secretary  nor 
the  school  is  obligated  to  continue  loan 
repayments  as  stated  in  the  contract. 
The  participant  must  then  reimburse  the 
Secretary  and  the  participating  school 
for  all  sums  of  principal  and  interest 
paid  on  his/her  behalf  as  stated  in  the 
contract  in  addition  to  any  income  tax 
assistance  he/she  may  have  received. 

2.  Regardless  of  the  length  of  the 
agreed  period  of  obligated  service  (2,  3, 
or  more  years),  a  participant  who  serves 
less  than  the  time  period  specified  in 
his/her  contract  is  liable  for  monetary 
damages  to  the  United  States  amounting 
to  the  sum  of  the  total  of  the  amounts 
the  Program  paid  him/her,  plus  an 
"unserved  obligation  penalty"  of  $1,000 
for  each  month  unserved. 

3.  Any  amount  which  the  United 
States  is  entitled  to  recover  because  of 
a  breach  of  the  FLRP  contract  must  be 
paid  within  1  year  from  the  day  the 
Secretary  determines  that  the 
participant  is  in  breach  of  contract.  If 
payment  is  not  received  by  the  payment 
date,  additional  interest,  penalties  and 
administrative  charges  will  be  assessed 
in  accordance  with  Federal  Law  (45  CFR 
30.13). 

Review  Criteria 

The  HRSA  will  review  fiscal  year 
1997  applications  taking  into 
consideration  the  following  criteria: 

1.  The  extent  to  which  the  applicant 
meets  the  requirements  of  section  738(a) 
of  the  Act; 

2.  The  completeness,  accuracy,  and 
validity  of  the  applicant's  responses  to 
application  requirements; 

3.  The  submission  of  the  signed 
contract  with  the  school; 

4.  An  applicant's  earliest  available 
date  to  begin  service  as  a  faculty 
member  provided  funding  is  available 
for  that  year;  and 

5.  An  applicant's  availability  to  enter 
into  a  service  contract  for  a  longer 
period  than  the  mandatory  2-year 
minimum. 


Factors  to  assure  equitable 
distribution  (e.g.  geographic,  discipline) 
will  be  considered  in  determining  the 
funding  of  completed  applications. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
01 7-001-00474-0)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-OO473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(Telephone  (202)  783-3238). 

Academic  Commmiity  Partnerships 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  nonuse  of  all  tobacco 
products,  and  Public  Law  103-227,  the 
Pro-Children  Act  of  1994,  prohibits 
smoking  in  certain  facilities  that  receive 
Federal  funds  in  which  education, 
library,  day  care,  health  care,  and  early 
childhood  development  services  are 
provided  to  children. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  program 
information  and  business  should  be 
directed  to:  Shirley  Zimmerman, 
Division  of  Student  Assistance,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  5600 
Fishers  Lane,  Room  8-34,  Rockville, 
Maryland  20857.  Email: 
szimmerman@hrsa.dhhs.gov; 
Telephone:  (301)  443-1700;  FAX:  (301) 
443-0846. 

Completed  applications  should  be 
returned  to  the  address  listed  above. 
The  application  deadline  date  is  June 
30, 1997.  Applications  shall  be 
considered  to  be  "on  time"  if  they  are 
either: 


4316  Federal  Register  /  Vol.  62.  No.  19  /  Wednesday.  January  29.  1997  /  Notices 


Federal  Rggigter  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


4315 


(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Postmarked  on  or  before  the 
established  deadline  date  and  received 
in  time  for  orderly  processing. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  application  form  and  instructions 
for  this  program  have  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
0915-0150. 

The  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program  is 
listed  at  93.923  in  the  Catalqe  of  Federal 
Domestic  Assistance.  It  is  noTsubject  to 


the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  January  23, 1997. 
Giro  V.  SuMuya, 
Administrator 
[FR  Doc.  97-2245  Filed  1-28-97;  8:45  ami 

BILLMQ  CODE  41«0-1S-P 

Office  of  Inspector  General 
Program  Exclusions:  December  1996 

AQBICY:  Office  of  Inspector  General, 
HHS. 

ACnON:  Notice  of  program  exclusions. 

During  the  month  of  December  1996, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 


forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  Maternal  and 
Ghild  Healtli  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs.  In  addition,  no 
program  payment  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  payment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  free  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
payments  will  be  ma'de  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  city,  state 


Effective  date 


PROGRAM-RELATED  CONVICTIONS 


AHMED,  AFZAL,  JAMAICA,  NY 

ARIF,  RONALD  A,  N  OLMSTEAD,  OH 

ARJONA,  IGNACIO  JESUS.  MIAMI,  FL  

BADWOUND,  JENNIFER,  BILLINGS,  MT 

BOYKINS.  MICHAEL  L.  BRANDON,  MS 

BURGER,  JERRY  R,  AMHERST.  OH 

CARTER,  ANNIE  PEARL,  LAKE  PROVIDENCE,  LA  

CHICCO.  JOANNE.  WAYNE.  PA 

CHILDS.  CAMIEL  DANIELLE,  PHOENIX,  AZ 

CRITCHFIELD.  DALE,  SAN  DIEGO,  CA  

FARID.  MOHAMMED,  EDISON,  NJ „.. 

FERRARA.  AGNES.  LANSOALE,  PA  

GALLOWAY,  LYNN  T,  MESA,  AZ 

GOUGER,  SANDHYA  CYNTHIA  ANN,  LA  JOLLA,  CA  ... 

HENRY.  JAMES  E  JR.  UNION  CITY.  TN  

HICKS,  PEZZONIA  VALDEZ.  LONOKE,  AR 

HUOR,  TOUCH,  SAN  DIEGO.  CA 

HUREY.  JACQUELINE  AMAHALALYA,  SUITLAND,  MD 

I,  HENG.  SAN  DIEGO.  CA  

JORDAN.  PAMELA.  LITHONIA,  GA 

KEATTS.  JANET  G.  HOUSTON.  TX 

KNIGHT,  NANCY  A.  HONOLULU.  HI  

LOPEZ.  MARCO  A  SR,  MIAMI  BEACH,  FL  

LOVELACE,  TERRY  L,  SCOTLANDVILLE,  LA  

MANALO,  BENJAMIN  M.  WHEELING.  IL „ 

MAR,  SONNY  N.  LOS  ANGELES,  CA 

MARSHALL.  VERNA.  SACRAMENTO.  CA  

MAYS.  MARIA  L,  DEOUINCY,  LA 

MLYNAREK.  DANIEL  A.  STERLING  HGTS,  Ml 

POSEY,  VALERIE  ADELE.  LA  MESA.  CA  

QADRI,  FARHAT  S,  HOLLIS,  NY  

RAMIREZ.  ORY.  CULVER  CITV.  CA 

SABO.  MARCIA,  LAKEWOOD,  CO  

SALAMON,  JAMES  HARRY,  LOS  ANGELES,  CA ... 

SNIDER,  GERALD  A,  EL  RENO,  OK  

THRON,  RICHARD  D,  SCHENECTADY,  NY 

TILLIS.  CATRICE  D.  CANTON,  MS 

TRINGALl.  JOSEPHINE  AH  NEE,  MILILANI,  HI  

UNCAL,  ANTONIO  PEDRO,  MIAMI.  FL  

VOLLOR.  DAWN,  GUILDEPLAND,  NY 

WELLS.  UNDA,  RUDYARO,  Ml  

WHEUHAN.  DAVID  ARTHUR,  JESSUP,  GA  


01/06/97 

01A)6/97 

01/01/97 

12A30/96 

01/08/97 

01/08/97 

12/30^ 

01/07/97 

01/12/97 

01/12/97 

01/07/97 

01/07/97 

01/12«7 

01/12/97 

01/06/97 

12/3ar96 

01/12/97 

01/07/97 

01/12/97 

01A)1/97 

12/30/96 

01/12«7 

01/01/97 

12/30/96 

01A»97 

01/12/97 

01/12/97 

12A«y% 

01/08/97 

01/12/97 

01/08/97 

01/12/97 

12/30/96 

01/12/97 

12/30^ 

01/07/97 

12/30/96 

01/12/97 

01/01/97 

01/07/97 

01/08/97 

01/01/97 


UMI 
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Subject,  city,  state 


Effective  date 


PATIENT  ABUSBNEQLECT  CONVICTIONS 


ANDERSON.  BOBBY  JR,  AURORA,  CO  

BARTLETT,  TRACY  D,  BOYERTOWN,  PA 

BENSON,  JANET  M,  DOVER,  DE  

BLAKE,  ZONDRA  I,  GEORGETOWN,  OE 

BROWN.  ROGERS  BRIAN.  DOVER,  DE  

CHAPMAN,  D-ANGELA  PATRICE,  WOODVILLE.  MS 

CICHON,  JOSEPH  J,  CARLTON,  IL 

CLEMOf^,  MICHAEL,  LITTLE  ROCK,  AR _.. 

CROSS,  ANDRAYUS  N.  GLEN  CARBON.  IL 

DIMPKA,  OZIOMA  M,  DOVER,  DE 

DUKER,  RONALD  T.  WILMINGTON,  DE  

HARGIS,  HOLLY  DAWN,  GREENFIELD,  MO 

JAMES,  MALVINA,  NEW  CASTLE,  DE  

JOHNSON.  STEVEN  WAYNE,  LA  MARQUE.  TX  

KNIGHT.  CLARA,  PINE  BLUFF,  AR  „.. 

KOVARY.  WARREN  A,  OGDEN,  UT 

LONDRIE,  RANDY,  ST  LOUIS,  MO 

MATTHEWS.  GEORGE  W,  CARTHAGE.  AR _.. 

NELSON,  IRIS.  GEORGETOWN,  DE  

ROSS,  ERNEST  L,  GREENWOOD,  DE  

SAVOIE,  GWENDOLYN  HENRY,  EDGARD,  LA 

SHAH,  ASHVIN  NATVARLAL.  LINCOLN,  IL  

TAYLOR.  DEMETRIUS,  MILLSBORO.  DE  

TIDWELL,  SHALONDA  N,  N  LITTLE  ROCK.  AR  


12/30/96 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
12/30/96 
01/02/97 
12/30/96 
01/08/97 
01/07/97 
01/07/97 
01/08/97 
01/07/97 
12/30/96 
12/30/96 
12/30/96 
01/08/97 
12/30/96 
01/07/97 
01/07/97 
12/30«6 
01/08/97 
01/07/97 
12/30/96 


coNVKrrKm  for  health  care  fraud 


BATTS.  JOHN  ROBERT.  PHOENIX,  AZ  „... 

DUVALL,  LISA,  ASHEVILLE,  NC  

GALPERIN,  VLADIMIR  B,  PHILADELPHIA.  PA  .... 

GERZAN.  ALAN,  LAhKaHORNE.  PA 

HARRIS.  STEPHEN  D,  KALAMAZOO.  Ml 

MITCHELL,  DONALD  RAY.  FLORISSANT,  MO  .... 

MOORE,  JUANITA,  MAYWOOD.  IL _. 

OREN,  ARIE,  PENN  VALLEY.  PA  

RAIKHELKAR.  KRANTINATH,  PHOENIX.  AZ  

ZAVERUKHA,  ALEXANDER,  CHURCHVILLE,  PA 


01/12/97 
01/01/97 
01/07/97 
01/07797 
04/03/96 
01/08/97 
01/08/97 
01/07/97 
01/12/97 
01/07/97 


LICENSE  REVOCATKM/SUSPENSION/SURRENOER 


BELLAMY.  DEBRA.  DENVER.  CO  

BROWN,  JAMES  PAUL  JR,  HAZELTON.  PA 

DINOLFI.  ARMAND,  RYE  BROOK,  NY  

EDWARDS,  RONALD  L.  MINNETONKA.  MN  ^ 

HOLMAN.  GERALD  L,  YAKIMA,  WA 

HOROWITZ,  ALAN  J,  SCHENECTADY.  NY  

KELLY.  RONALD  KAY,  ELKO.  NV  

MAHBOUBIAN,  SOHAIL  SAM,  WOODLAND  HILLS.  CA 

MCLANE.  jerry  F.  POPLAR  BLUFF,  MO  

PALMQUIST.  JAMES,  MINNEAPOLIS.  MN 

RICHMOND,  JOSEPH  S,  KANSAS  CITY.  KS 

SALERNO,  RICHARD  D,  NEWTOWN.  CT _ 

SHORE,  THOMAS  R.  DURHAM,  NC 

WINTERUNG.  CHRISTINA.  WEST  CHESTER.  PA  


12/30/96 
01/07/97 
01/07/97 
01/08/97 
01/12/97 
01/07/97 
01/12/97 
01/12/97 
01/08/97 
01/08/97 
12/30/96 
01/07/97 
01/01/97 
01/07/97 


FEOERAUSTATE  EXCLUSIOWSUSPENSION 


ALCARE  RESPIRATORY  SERVICES  IN  NYACK.  NY 

BISSELL,  RUSSELL.  CHICAGO.  IL 

BRUNEY,  RITA.  BROOKLYN.  NY  

DON.  AGUSTIN  E,  ELMHURST.  NY  

KAMEN,  BARRY,  FOREST  HILLS.  NY 

LEWIS.  PATRICIA.  NYACK.  NY  

MURAGALI,  CHANDRASHEKHAR  G.  BRONX.  NY  .... 

OSTRO.  ELLIOTT,  CHICAGO.  IL  

STALLINGS.  CAROL  WRIGHT.  BROOKLYN.  NY 

STAMBLER.  LEONARD,  BALDWIN  HARBOR.  NY 

VrcTOR.  JACQUELINE,  FLUSHING,  NY „„ 

WKX>FF.  JAMES  S.  SAN  ANTONIO.  TX  


01/07/97 
01A)a/97 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
01/08/97 
01/07/97 
01/07/97 
01/07/97 
^2J30/96 


OWNED/CONTROLLED  BY  CONVICTEO/EXCLUDEO 


DADE  CO  MED  RENTALS  &  SALES,  MIAMI,  FL 


01/01/97 


4318  Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday.  January  29,  1997  /  Notices 


4317 


Subiect,  city,  state 


Effective  date 


FLORIDA  MEDICAL  RENTAL  &  SALES,  MIAMI,  FL 

ISLAND  CHIROPRACTIC.  VIRGINIA  BEACH,  VA  

MED  STAR  AMBULANCE  SERVICE,  ATLANTA,  GA 

MIAMI  MEDICAL  RENTALS  INC,  MIAMI,  FL  

PANAC  MEDICAL  RENTALS  &  SALES,  MIAMI,  FL  

QUALITY  TRANSPORTATION.  LITHONIA,  GA  „.. 

TERRY  L  LOVEUCE,  PH.D.,  INC.  SCOTLANDVILLE.  LA 


01/01/97 
01/07/97 
01A)1/97 
01/01/97 
01/01/97 
01/01/97 
12/30/96 


DEFAULT  ON  HEAL  LOAN 


ABE,  GREGORY,  TUGUNGA,  CA 

AHMAD,  HAIFA  M,  CAMPBELL,  CA 

AKIN,  KATHY  L,  LONG  BEACH,  CA  

ALEXANDER,  ZANDRINA,  VALRICO,  FL  

ALI,  ABDIRAZAK  A,  COLLEGE  PARK,  GA 

ALSTON-DAVIS,  DIEDRA  A,  GILBERTSVILLE,  PA  ., 

ANYAJI.  GEORGE  I,  SAN  DIEGO.  CA 

ARMSTRONG.  PHYLLIS  M.  LOS  ANQELES,  CA 

AUSTIN.  JERRY,  DANIA,  FL  

BADIA,  RAYMOND,  GAFNEY,  SC 

BAI,  CHUNG  HWAN.  GLENDALE.  CA  

BAILEY,  CYNTHIA,  PHILADELPHIA,  PA 

BAILEY,  DARRELL  E,  WOODSTOCK,  GA 

BAIN,  LEE  ROBERT,  COVINA,  CA 

BAKER,  GRISBY  JR,  HOUSTON,  TX 

BALL,  JOHN  W,  CLEVELAND,  OH 

BALYEAT,  LISA  ELAINE,  LAKE  FOREST,  CA 

BARNETT,  RUTH  D,  DETROIT,  Ml  

BARRERA,  ADRIAN  V,  LAREDO.  TX 

BARTLEY,  EMILY  J,  HOUSTON,  TX 

BAXENDALE,  ROBERT  C.  MT  CLEMENS,  Ml  

BEERS.  RICHARD  H,  WINTER  PARK.  FL 

BELL,  PHILIP  J,  DUNBAR,  PA  

BENKULA,  JAN  K,  HAYWARD,  CA  

BERMAN,  DAVID  H,  MARIETTA,  GA 

BERQUIST,  ANDY  O,  FOSTER  CfTY.  CA  

BERRY,  JAMES  E.  STAFFORD,  TX 

BESS-BLYTHE,  VALERIE  D.  \0^ASHINGTON.  DC 

BIGDELI,  JAVAD,  PENN  VALLEY,  PA  

BILLSTROM,  RICHARD  L,  MARIETTA,  GA  

BLOCK,  ROBBYN  K,  PITTSBURGH.  PA 

BOHR,  CORINNE  E,  ALPHARETTA,  GA  

BOLDUC,  DAVID  G,  GREENSBORO,  NC 

BORON,  STEVEN  J,  GUERNEVILLE,  CA 

BREAZEALE,  MICHAEL  E,  MARIETTA,  GA  

BREEDLOVE,  DAVID  L,  LONG  BEACH,  CA 

BRdDSKY,  BARBARA  L,  RIVER  EDGE,  NJ 

BROOKS,  WILLIAM  B,  CHAMBLEE,  GA 

BROWN.  JAMES  A,  WEST  JORDAN,  UT 

BROWN,  GEOFFREY  G,  DECATUR,  GA 

BROWN,  WILLIAM  C,  HOUSTON,  TX 

BROWN,  DARLA  J,  HIGHLANDS,  TX  , 

BUCHER,  GILLES  R,  FORT  LEE,  NJ 

BURKE,  ANDREA  M.  HOUSTON,  TX  

BURNE,  JAMES  P  JR,  SCRAI^ON,  PA 

BURT,  ERIC  S,  MONROE,  LA 

BURT,  THOMAS  R,  NEWARK.  CA 

BURT,  HUGH  A,  CLOVIS,  NM 

BYRD.  RKIARDAU  E.  ATLANTA.  GA „ 

CALDWELL.  ERIC  J,  LEWISVILLE.  AR „ 

CALLOWAY,  VOaiE  A.  STOCKTON.  CA  

CARA20.  ANDRES  R,  PHILADELPHIA,  PA  

CARR,  WAYNE  S,  HEALDSBERG.  CA 

CARTER.  KAREN  L.  POhiCHATOULA.  LA  

CESAR,  GARY  L,  WILLIAMSTON.  Ml 

CEZAR,  MAHDI,  DES  PLAINES,  IL „ „ 

CHIN,  RICHARD  J,  METAIRIE,  LA  

COOPER.  APRIL  DENISE.  HOUSTON.  TX  . 

CURTIN.  MICHAEL  M.  FAIRFAX.  CA 

DANIELS,  FERNANDO  III,  UPPER  MARLBORO.  MD 

DAY-TALL.  DEBORAH  A.  WALDORF.  MD  

DE  LA  CRUZ.  MAUREEN.  BETHESDA,  MO 

DEOPP.  WILLIAM  N.  MARIETTA.  GA  

DKJKENS,  CHARLES.  LA  QUINTA.  CA  


01/16«7 

01/05«7 

01/05/97 

01/12/9^ 

01/12/97 

01/06/97 

01/16/97 

01/05/97 

01/12/97 

01/12/97 

01/05/97 

01/06»7 

01/12«7 

01/05«7 

12/30^ 

01/16/97 

0MO5/97 

01/16/97 

12/30/96 

12/30/96 

01/06«7 

01/12/97 

01/06«7 

01/05/97 

01/12/97 

01/05«7 

12/30/96 

01/06/97 

01/06/97 

01/12/97 

0MO6/97 

01/01/97 

01A)1/97 

01/05«7 

01/12/97 

01/05«7 

01/07/97 

0^n2J97 

01/01/97 

01/12«7 

12/30^ 

12/30/96 

01/07/97 

12/30/96 

01/06/97 

01/05«7 

01/05«7 

12A3Q^ 

01/12/97 

01/05«7 

01/05/97 

01/06/97 

01/05«7 

01/05/97 

01/06«7 

0\IO6/97 

12/30/96 

12A30/96 

01/05/97 

01/06/97 

01/06/97 

0MO&I97 

01/12«7 

01/05/97 
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Subject,  city,  state 


DOOD.  DANIEL  J.  TEXAS  CITY.  TX  

EARLE,  JOHN  E,  JAMAICA,  NY 

EARTH-CHILD,  ERIN  I.  OAKLAND,  CA  

EDEH,  ONYEMACHI  A.  ATLANTA,  GA 

EICHLER.  JOHN  A.  SALINE.  Ml 

EILAND.  GAZANDRA  J.  EAST  LANSING,  Ml  

FABER.  DANA  ANNICE.  REMUS.  Ml  

FEATHERSTONE.  JOHN  J,  SAN  BRUNO,  CA 

FISHER.  MICHAEL  J.  SMYRNA,  GA 

FLOOD.  WANDA  G,  CANTON.  OH 

FORTE,  SANDRA  L.  DETROIT.  Ml  

FORTSON,  HENRY  D,  THOMASVILLE,  GA  

FOSTER,  VALERIA  J,  ARVADA,  CO _ 

FOUNTAIN,  RODNEY  E,  PENSACOLA.  FL 

FRANKLIN,  JANET  L,  ROCKVILLE,  MO  

FRIDRICK.  TIM  P,  N  HOLLYWOOD,  CA 

FRIGARO.  SCOTT  N,  MARIETTA,  GA 

FULLER,  MICHAEL  A,  GALVESTON,  TX 

GABRIEL,  TONY  D.  GLENDALE,  CA 

GALLAGHER,  PATRICK  S,  DURHAM,  NC  

GARCIA,  LETICIA  S,  NETHERLAND,  TX 

GAY,  WARNER  A.  MARIETTA,  GA 

GHIGNA,  MARY  L  BOGDANFFY,  BAYSHORE,  NY  

GLOVER,  CHERYL  M.  BROOKLYN,  NY _ 

GOEBEL,  MICHAEL  L,  CLEVELAND.  TX 

GOUDREAULT,  DEBORAH  A,  PARADISE  VALLEY,  AZ 

GRANT,  PATRICIA  E,  DECATUR,  GA  

GREEN,  GREGORY  N,  ST  LOUIS.  MO 

GROSS,  GEORGE  E,  DALLAS.  TX 

GUIDOTTI,  JANICE  L.  PHILADELPHIA,  PA 

HALL,  JOHN  E,  ATLANTA,  GA 

HALL,  JOHN  L,  CARTERSVILLE,  GA  

HAMMOCK,  MARK  A,  DECATUR,  GA  

HENDLER,  MICHAEL  J,  LAKEWOOD,  CO  

HENDRKIKS,  RK^HARD  L,  MESA,  AZ  

HERMOSILLO,  FRANCISCO  J,  TARZANA,  CA 

HILL,  LEO  D,  BALTIMORE.  MD _.. 

HINKEY.  STEPHEN  JACK,  ASPEN,  CO 

HOCKERSMITH,  KEVIN  W.  CLEARFIELD,  UT  ..._ „ 

HOPPES-GOROSHKO.  EUINE  M.  TAMAUQUA.  PA  ..... 

HOWE.  JOHN  B.  HASKELL,  NJ  _, 

HUSH,  GEORGE  G,  ROSE  CITY.  Ml  _ „... 

JEWELL.  ELDIN  CARNELL,  LITTLE  ROCK.  AR 

JOHNSON,  TIMOTHY  H.  DEPELO,  NY  

JOHNSON.  RANDALL  G,  LOS  ANGELES,  CA 

JONES.  SHERMAN  P,  WASHINGTON,  DC  

JORDAN,  JOYCE  M,  NEW  ORLEANS,  LA  

KESSINGER,  CHARLES  W,  S  DAYTONA  BEACH,  FL  „. 

LAWSON.  MARGARET  B,  WINNETKA,  IL  .„ „. 

LEE,  CAROLE  A.  ACKWORTH,  GA  

MANNINO-SEIGEL,  HOLLY  L.  NEWPORT  BEACH.  CA  . 

MCCLAIN.  DONALD  W,  CLEVELAND,  OH  

MCELHINNEY.  THOMAS  E.  ST  AUGUSTINE.  FL 

MIKOS,  RONALD  A,  EVANSTON,  IL  .„ 

MORGAN,  GLENN  R,  LAS  VEGAS.  NV 

MORRILL,  THOMAS  R.  ROCKWALL,  TX 

NEGASH,  OMER  I.  HOUSTON.  TX 

NELSON,  DOROTHY  S,  DALY  CITY,  CA  

NEWSOME,  DORITA,  ORANGE,  NJ 

NCHOLLS.  HILARY  J,  CARMEL  VALLEY,  CA 

NICHOLSON,  JAMES  E  JR,  POWDER  SPRINGS,  GA  ... 

OTTBWIAN.  TIMOTHY  A.  ARVADA,  CO 

OWENS,  JAMES  R,  ATLANTA.  GA 

PALMER.  BECKY  A,  FALLBROOK,  CA  

PATE.  MKJHAEL  D,  DES  PLAINES,  IL 

PATE.  VALERIE  J,  CLEVELAND.  OH  

PEPE,  patrk:ia.  lake  WYLIE.  SC 

PETTY.  JAY  E.  RAYVILLE,  LA  

POWELL,  THOMAS  R  JR.  MARIETTA,  GA  

POWELL,  RANDY,  MARION,  IL „. 

PRUnr,  CHRISTOPHER  R,  PHOENIX,  AZ 

REEHL,  MrcHELLE  D,  SUMNER.  WA  

RENZULLI,  MICHAEL  J.  DESTIN,  FL 

RK>UR0SON.  JUSTIN  W.  CANOGA  PARK,  CA  ._. 


Effective  date 


12/30/96 

01/16/97 

01/05/97 

01/01/97 

01/06/97 

01/06/97 

01/06/97 

01/05/97 

01/12/97 

01/06/97 

01/06/97 

01/12/97 

01/05/97 

01/12/97 

01/06/97 

01/05/97 

01/12/97 

12/30/96 

01/05/97 

01/01/97 

01/05/97 

01/12/97 

01/16/97 

01/16/97 

12/30/96 

01/05/97 

01/12/97 

01/08/97 

01/05/97 

01/06/97 

01/12/97 

01/12/97 

01/12/97 

01/05/97 

01/05«7 

0M05/97 

01/06/97 

01/01/97 

01/01/97 

01/06/97 

12/19/96 

01/06/97 

12/30/96 

01/16/97 

01/05/97 

01/06/97 

01A)5/97 

01/01/97 

01/06/97 

01/12/97 

01/05/97 

01/06/97 

01/01/97 

01/06/97 

01/16/97 

01A)5/97 

01/05/97 

01/05/97 

01/07/97 

01/05/97 

01/12/97 

01/05/97 

01/12/97 

01/05/97 

01/06/97 

01/06/97 

01/01/97 

01/05/97 

01/01/97 

01/06/97 

01A»97 

01/05«7 

01/01/97 

01/05/97 
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Subject,  dty,  state 


ROBERTS.  CHARLES  C.  DENVER,  CO 

ROOHANI,  MAURINE  F.  NEW  ORLEANS,  LA 

ROSS,  GUY  A,  FERNOALE,  Ml 

ROWLETT.  ANDRE  L,  DETROIT.  Ml  

ROYBAL-HAZEN,  MARIA  E.  MCALLEN.  TX 

RUANE,  JOSEPH  T.  LITTLE  SILVER,  NJ 

RUDOLPH,  PAUL  P.  CHINO.  CA  

RUIZ,  HENRY  S.  PALMDALE,  CA „.„..;. 

SADIEN,  HABIB.  HOUSTON,  TX 

SALCZENKO.  JEFFREY  G,  SHREVEPORT.  LA _.... 

SALEM,  ATIYEH  A,  LAKEWOOD.  OH 

SALLEY.  HEZEKIAH  JR.  SMOAKS.  SC  I 

SANCHEZ.  ISHMAEL  B.  UU.UZ,  NM  

SARGENT,  JOHN  F,  LAWNDALE,  CA  

SCHALK,  RONALD  R,  TEXAS  CITY.  TX 

SCHULZ,  ERIC  H,  SPRING.  TX  

SCOVEL.  ROSHELLE  R,  SEDRO  WOOLEY.  WA  

SEGESTA.  MICHAEL.  EASTPOINTE.  Ml 

SEIDES.  RICHARD,  BLOOMFIELD.  NJ  

SHABER,  SYDNEY  S,  CARMEL.  CA  „.... 

SHELBY,  GLORIA  D,  MT  RAINIER.  MD  „ 

SIMS,  MICHAEL  A.  WASHINGTON.  DC  .... 

SIVERLING.  GERALD  D.  BRANDON.  FL 

SKIOMORE.  CLYDE  ERIC,  STAFFORD.  TX 

SKINNER.  KEITH  K,  WICHITA.  KS  

SMALLEY.  KATHERINE  J,  SEATTLE.  WA „ 

SMITH.  VASCO  A  III.  WASHINGTON.  DC 

SMITH.  JESSICA.  DOWNEY.  CA  

SPANOS.  GEORGE  KEVIN.  CLEARWATER.  FL 

STEFFEN.  MICHAEL  R.  TULSA,  OK 

STIRGUS.  KENT  L.  PORTLAND.  OR .. ..... 

SZALANSKI.  DAVID  L.  HOBBS.  NM  _„ 

TABER.  STUART  M.  COLUMBIA.  SC  

TAYLOR,  BRETT  M.  ROYAL  PALM  BEACH,  FL 

THOMAS,  ROBERT  B  SR,  MACON.  GA ; 

THOMPSON,  FLORIAN,  LOS  ANGELES,  CA 

THURSTON.  GREGORY  D.  ALGONQUIN.  IL 

TONWE.  TUTSE  D.  MILFORD.  DE  

TORTORIELLO.  MICHAEL  J.  MONTCLAIR.  NJ 

TROUNG.  THAO  V.  HOUSTON.  TX , 

TUCKER.  DAROLD  B.  CHICAGO.  IL  

UPDYKE,  JOHN  G.  HOUSTON.  TX _„.., 

VOGELMANN.  CHRISTOPHER  S.  KENSINGTON.  MD 

WEIMMER.  FREDERICK  J,  LAKEHURST,  NJ  

WELLINGTON,  JAMES  G.  KIGWOOD.  TX  ....„ 

WEST.  WELDON  C.  PORTLAND,  OR .^ 

WHITAKER,  AARON  T.  WASHINGTON.  DC  

WHITE.  MICHAEL  M.  OVERLAND  PARK,  KS  

WILLIAMS.  RONALD  G,  WYOMING.  Ml  

WILLIAMS.  KAROL,  BROOKLYN.  NY  

WILLIAMS.  DUANE  A.  LIVERMORE.  CA 

WILLIAMS.  KENNETH,  DURHAM.  NC 

WILLIAMS.  MARVIN  L.  DETROIT.  Ml  

WILLIS.  ADAM  C.  CHARLOTTE.  NC _. 

WILSON,  EVELYN.  CHICAGO.  IL  

WISK.  DUANE  F.  GROSSE  POINT.  Ml 

WOLF.  PHILIP  L.  SAN  ANTOINO.  TX 

WOOD.  CECIL  N  JR,  DUNCANVILLE.  TX  

WOODS.  DOLORES,  ORANGE,  NJ  . 

WOODY.  LARRY  L,  OLATHE.  KS  

WOOLING.  LEONARD  C,  MARIETTA.  GA „ 

WORSTELL,  CRAK3  S,  SUNNYVALE.  CA 

YORK.  STEVEN  R,  LAKELAND.  Ml 

YOUNG.  HOWARD  Y.  BALTIMORE,  MD 

ZOLFAGHRI.  BEHROOZ.  DANVILLE.  CA  ...._ 


Effective  date 


01/12«7 

12/3(V96 

01A)6/97 

01A)6/97 

01/05/97 

01A37/97 

t)1/05/97 

01/05/97 

0MO5I97 

01A)S/97 

01/06/97 

01/12/97 

01/05/97 

0M06I97 

01/05/97 

01/05/97 

01/05/97 

01/06/97 

01/07/97 

01A»97 

01/06/97 

01A)6/97 

01/12/97 

01/05/97 

01/01/97 

01/05«7 

01/06/97 

01/05/97 

01/01/97 

01/05/97 

01/05/97 

01/05/97 

01/12/97 

01/01/97 

01/12/97 

01/IS^7 

01/16/97 

01/06/97 

01/07/97 

01/06/97 

01/06/97 

01/05/97 

01AW97 

01/07/97 

0MO6/97 

01/05/97 

01/06/97 

01/05/97 

01/16«7 

01/16/97 

01A)5«7 

01/12/97 

01/06/97 

01/01/97 

01/06/97 

01/06/97 

01/05/97 

01/05/97 

01/07/97 

01/05/97 

01/12/97 

01/05«7 

01/06/97 

01/06«7 

01/05/97 


UMI 


4320 


Faderal  Rggfater  /  Vpl__62.  No.  19  /  Wednesday.  January  29,  1997  /  Notices 


Dated:  January  21, 1997. 
WilliaBM.Lftarad. 

Director,  Health  Care  AdministTative 

Sanctions,  Office  ofEnfonxment  and 

Compliance. 

[FR  Doc  97-2124  Filed  1-28-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

nsh  and  Wildlife  Service 

North  American  Wetlands 
Conaervation  Council;  Availability  of 
Doctanent 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  This  notice  advises  the  public 
that  a  final  document,  U.S.  Grant 
Application  Instructions  Package  For 
Funding  Consideration  Through  the 
North  American  Wetlands  Conservation 
Council  Under  Authority  of  North 
American  Wetlands  Conservation  Act.  is 
available. 

DATEB:  Proposals  may  be  submitted  at 
any  time.  FY  1998  proposals  wrill  be 
accepted  through  August  1, 1997. 

ADOnCBDCB.  Copies  of  this  document  can 
be  obtained  by  contacting  the  Fish  and 
Wildlife  Service,  Publications  Unit, 
Mail  Stop  130  Webb,  4401  N.  Fairfax 
Drive.  Arlington,  VA  22203,  during 
normal  business  hours  (7:45  am— 4:15 
pm)  in  writing  or  by  phone  (703)  358- 
1711. 

FOR  FURTHER  MFORMATION  CONTACT.  Dr. 
Byron  Kemieth  Williams,  Coordinator. 
North  American  Wetlands  Conservation 
Council  at  (703)  358-1784. 
SUPPLSefTARY  INFORMATION:  This 
document  provides  the  schedules, 
review  criteria,  definitions,  description 
of  information  required  in  the  proposal, 
and  a  format  for  proposals  submitted  for 
Fiscal  Year  1998  funding.  Major  changes 
since  last  year  are:  (1)  Acreage  in  Part 
1  to  be  described  in  terms  of  grant- 
affected  acres  and  partner-affected  acres; 
(2)  An  emphasis  on  two  application 
periods  for  2  proposals,  rather  than  two 
due  dates;  (3)  Match,  in  the  Budget 
Table,  is  to  be  categorized  as  "old" 
(spent  prior  to  proposal  submission)  or 
"new"  (will  be  spent  during  grant 
period):  (4)  Signed  partner  letters  may 
be  submitted  via  facsimile  machine  by 
the  due  date;  (5)  State  matching  partner 
letters  must  include  a  disclaimer  that 
the  match  is  not  derived  firom  the 
Service's  Federal  Aid  program;  and,  (6) 
A  new  n(Hi-gBme  bird  list.  In  addition, 
changes  are  indicated  by  an  asterisk  (*) 
in  the  booklet 


This  document  was  prepared  to 
comply  with  the  "North  American 
Wetlands  Conservation  Act."  The  Act 
established  a  North  American  Wetlands 
Conservation  Council.  This  Federal- 
State-Private  body  annually 
reconunends  wetland  acquisition, 
restoration,  and  enhancement 
conservation  projects  to  the  Migratory 
Bird  Conservation  Commission.  These 
project  recommendations  will  be 
selected  from  proposals  made  in 
accordance  with  this  document.  The 
Council  requires  that  proposals  contain 
a  minimum  of  50  percent  non-Federal 
matching  funds. 

Dated:  January  17, 1997. 
JahnG.Kogen, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc  97-2186  Filed  1-28-97;  8:45  am] 
BUMQ  COOE  4S10-6S-P 


Bureau  of  Land  Management 

[WO-880-8600-«fr-24 1A;  0MB  Approval 
NumlMr  1004-01081 

Information  CoNactlon  Submitted  to 
ttM  Office  of  Managamont  and  Budget 
fdr  Review  Under  ttie  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed, 
collection  of  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.).  On  March 
21. 1996,  BLM  published  a  notice  in  the 
Federal  Register  (61  FR  Number  56) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
on  May  20, 1996.  BLM  received  no 
comments  bom  the  public  in  response 
to  that  notice.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
number  listed  below. 

OMB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0109),  Office  of  Information  and 
Regulatory  Affairs,  Washington.  D.C, 
20503,  (202)  395-7340.  Please  provide  a 
copy  of  your  comments  to  the  Bureau 
Qearance  Officer  (WO-630).  1849  C  St. 
N.W.,  Mail  Stop  401  LS.  Washington. 
D.C  20240. 


Mifure  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  Bureau  of  Land 
Management,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  biuden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Statement  of  Federal  Land 
Payments  (43  CFR  1881).  OMB  approval 
number.  1004-0109. 

Abstract:  The  Bureau  of  Land 
Management  is  proposing  to  renew  the 
approval  of  an  information  collection 
for  an  existing  rule  at  43  CFR  1681.  That 
rule  allows  BLM  to  collect  information 
that  is  statutorily  required  to  compute 
pa3rments  due  imits  of  local  government 
under  the  PILT  Act.  The  Act  requires 
the  governor  of  each  State  to  fuiiush  a 
statement  as  to  the  amounts  paid  to 
imits  of  local  government  under  11 
receipt  sharing  statutes  in  the  prior 
fiscal  year. 

Bureau  Form  Number:  None. 

Frequency:  Annually. 

Description  of  Respondents: 
Respondents  are  State  government 

Estimated  completion  time:  20 
hour(s). 

Armual  Responses:  50. 

Annual  Burden  Hours:  1.000. 

Collection  Clearance  Officer:  Carole 
Smith,  202-452-0367. 

Dated:  January  23, 1997. 
AiuMtla  L.  Cheek, 
Chief,  Regulatory  Affiaiis  Group. 
[FR  Doc.  97-2233  Filed  1-28-97;  8:45  am) 
MUMO  COM  4>1»'««-M 


pWO-320-OI-M  1A;  OMB 
1004-0121] 


Approval  Number 


Extanaion  of  Currently  Approved 
information  Collection;  Information 
Collection  Submitted  to  ttie  Office  of 
Management  ana  Buogeiior  neview 
Under  the  Paperwork  Reduction  Act 

The  proposed  renewal  for  the 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
On  March  21. 1996.  the  BLM  published 
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a  notice  in  the  Federal  Register  (61  FR 
11649)  requesting  comments  on  the 
collection.  The  comment  period  ended 
May  20, 1996.  One  comment  was 
received  firom  the  President  and  Chief 
Executive  Officer  of  the  National  Mining 
Association,  who  stated  that  "[tjhe 
NMA  supports  this  proposal  which  will 
assist  BLtA  in  efficient  administration 
and  managem«it  of  mineral 
development  activities." 

Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
materials  may  be  obtained  by  contacting 
the  Bureau's  Clearance  OfBce'at  the 
phone  number  listed  below.  Any  other 
comments  and  suggestions  as  regards 
the  requirement  should  be  made 
directly  to  the  Bureau  Clearance  Officer 
and  to  the  Office  of  Management  and 
Budget,  Desk  Officer,  for  the  Interior 
Department  (1004-0121),  Office  of 

Estimated  Completion  Time: 


Information  and  R^ulatory  Affairs, 
Washington,  D.C,  20503,  telephone 
(202)  395-7340. 

Nature  of  Comments:  The  public  is 
asked  to  conunent  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 


Title:  Leasing  of  Solid  Minerals  Other 
Than  Coal  and  Oil  Shale  (43  CFR  3500). 

OMB  Approval  Number:  1004-0121. 

Abstract:  Respondents  supply 
information  which  will  be  used  to 
determine  procedures  for  the  leasing  of 
soUd  minerals  other  than  coal  and  oil 
shale.  The  informaticMi  supplied  allows 
the  Bureau  of  Land  Management  to 
determine  that  operations  are  conducted 
in  a  manner  consistent  with  the 
regulations  and  environmental 
requirements  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended. 

Form  Numbers:  3504-1,  3504-3, 
3504-4,  3510-2,  3520-7,  3510-1. 

Frequency:  On  occasion. 

Description  of  Respondents:  Those 
seeking  to  lease  solid  minerals  other 
than  coal  and  oil  shale. 


Type  of  application 


Number  of 
responses 


Hours/rer 
sponse 


Total  hours 


Prospecting  Permit 

Exploration  plan  for  Prospecting  Permit 

Prospecting  Permit  Extension 

Preference  Right  Lease 

Competitive  Lease  Bids  ..« 

Fringe  acreage/Lease  Modification 

Assignments/Sublease 

Lease  Renewals/Ac|ustmenls 

Use  Permit , 

Exploration  Lioertse  ....„ 

Development  Contract 

Bondirtg  


325 

250 

125 

25 

12 

10 

50 

30 

6 

10 

3 

400 


5« 

10 
1 

10 
1 
2 
2 
2 
2 
3 
3 

5K 


271 

2.500 

125 

250 

112 

20 

100 

60 

12 

30 

9 

333 


ToM 


i«»*****»***4**«**«i*i 


1,246 


3.722 


BLM  estimates  that  it  will  take  an 
average  of  three  hours  to  complete  the 
applications,  petitions,  offers  and 
statements  required.  The  applicants  will 
have  access  to  records,  plats  and  maps 
necessary  for  providing  legal  land 
descriptions.  The  type  of  information 
necessary  is  outlined  in  the  regulations 
and  is  already  maintained  by  die 
respondents  for  their  own 
recordkeeping  purposes  and  needs  only 
to  be  compiled  in  a  reasonable  format. 
The  estimate  also  includes  the  time 
required  for  ass«nbling  the  information, 
as  well  as  the  time  of  clerical  personnel 
if  needed.  BLM  estimates  that 
approximately  1,246  filings  will  be 
made  annually  for  a  total  of  3,722 
reporting  hours. 

Annual  Responses:  1246. 

Annual  Burden  Hours:  3722. 

Bureau  Clearance  Officer:  Wendy 
Spencer.  (303)  236-6642. 


Dated:  January  18, 1997. 
AnnetU  Cheek, 

Regulatory  Management  Team. 

(FR  Doc  97-2234  Filed  1-29-97;  8:45  am) 

■LUNO  OOOE  4SM-M-M 

[NV-080-1610-00] 

Intent  To  Amend  the  dark  County 
Managenwnt  Franwwofk  Ptan/ 
EnvironmonUil  Impact  Statement 

AQENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice  of  bitent  The  Bureau  of 
Land  Management  (BLM)  is  proposing 
to  prepare  a  supplement  to  the  Clark 
County  Management  Framework  Plan/ 
Environmental  Impact  Statement  (MFP/ 
EIS)  to  analyze  the  expansion  of  the 
existing  land  disposal  boundairy  by 
approximately  200  acres. 

SUMMARY:  A  land  development  company 
(Perma-Bilt  Homes)  purdiased  132  acres 
of  private  lands  which  are  surrounded 


by  BLM  administered  lands.  The 
company  can  not  develop  the  land  until 
the  surrounding  BLM  parcels  are 
acquired  through  Phase  II  of  the 
proposed  land  exchange.  The  land 
identified  in  this  amendment  is 
contained  within  the  Southern  Nevada 
Public  Land  Management  Act  of  1997, 
as  well  as  the  Draft  Stateline  Resource 
Area  Resource  Management  Plan/ 
Environmental  Impact  Statement.  The 
Environmental  Assessment  (EA)  being 
prepared  for  this  action  will  also 
analyze  the  exchange  of  selected 
(federal  lands)  for  offered  (non-federal 
lands). 

DATES:  A  30  day  public  review  and 
comment  period  is  provided.  A-meeting 
is  scheduled  for  February  3, 1997,  from 
6  p.m.  to  7  p.m.,  in  the  Las  Vegas 
District  conference  room  to  offer  the 
public  an  opportunity  to  provide  input 
into  the  land  use  plan  amendment 
process  and  EA. 

AOOflESSES:  All  comments  and  concerns 
you  may  have  with  this  proposed 
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amendment  are  to  be  submitted  to: 
Bureau  of  Land  Management,  Attention: 
Las  Vegas  District  Manager,  4765  Vegas 
Drive,  Las  Vegas,  Nevada,  89108. 
Comments  can  also  be  hand  delivered  to 
the  same  address. 

FOn  FURTHER  MFORMATION  CONTACT: 
Michael  F.  Dwyer,  Las  Vegas  District 
Manager,  Cheryl  Frassa,  Reality 
Specialist  or  Jeffiey  G.  Steinmetz, 
Planning  and  Environmental 
Coordinator,  at  (702)  647-5000. 

SUPPI-BBfTARY  INFORMATION:  The  lands 
identified  for  the  exchange  are  within 
the  Community  District  2  (CD2) 
designation  which  Clark  County 
Comprehensive  Planning  has 
developed.  Hie  purpose  of  CD2  is  to 
guide  growth  where  luban  development 
already  exists.  Therefore,  the 
amendment  and  exchange  are  consistent 
with  County  development  guidelines. 

The  federal  lands  (105  acres) 
identified  by  the  proponent  are  not 
within  the  existing  land  disposal 
boundary  designated  in  the  Claris 
County  Management  Frameworic  Plan, 
for  the  Las  Vegas  Valley. 

Dated:  January  15, 1997. 
MkhMl  F.  Dwyor. 
District  Manager,  Las  Vegps  District 
IFR  Doc  97-21 21  Filed  l-2»-96: 8:45  am] 
C00C«)1*4«-M 


[NM-030-1430-00;  NMNM  96543] 

Ndice  Of  ftoarty  Action;  Put>lic  Land 
Puichaao  for  Racraation  and  PubUc 
Purpoaaa  (RAPP  Act)  aa  Amandad, 
Siana  County 

AQBICY:  Bureau  of  Land  Management 
(BLM).  Interior. 

ACTION:  Notice  of  Realty  Action. 

SUMMARY:  The  following  described 
public  land  in  Sierra  County,  New 
Mexico,  has  been  identified  and 
examined  and  found  suitable  for 
purchase  for  recreational  or  public 
purposes  imder  the  provisions  of  the 
R&PP  Act,  as  amended  (43  U.S.C.  869  et 
seq.).  Sierra  County  proposes  to  use  the 
land  for  a  solid  waste  transfer  station. 

T.  16S.,R.7W.,NMPM 
sec  10,  NWV4SWV«NW'/.SWV4. 
Containing  2*^2  acres  more  or  less. 

DATES:  Comments  regarding  the 
proposed  conveyance  or  classiflcation 
must  be  submitted  on  or  before  March 
17, 1997. 


Comments  should  be  sent  to 
the  BLM,  Las  Cruces  District  Office, 
1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Creager  at  the  address  above  or 
at  (505)  525^325. 

SUPPLEMENTARY  INFORMATION:  The  land 
is  not  required  for  any  Federal  purpose. 
The  purchase  is  consistent  with  the 
current  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
conveyance  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (U.S.C.  945). 

2.  The  subject  parcel  will  be  conveyed 
in  accordance  with  the  approved  plan  of 
development  and  management.  The 
mineral  estate  will  be  conveyed 
simultaneously  pursuant  to  Section  209 
of  the  Act  of  October  21, 1976  (43  U.S.C. 
1719). 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

4.  Subject  to  a  30-foot  easement  over 
an  existing  road  through  the  parcel. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
BLM,  Cruces  District  Office,  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  lands  mil 
be  segregated  from  all  forms  of 
appropriation  tinder  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the  R&PP 
Act,  as  amended. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Cruces  District  Office, 
1800  Marquess,  Las  Cruces,  New 
Mexico  88005.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
land  will  not  be  offered  for  purchase 
until  after  the  classification  becomes 
effective. 

Dated:  January  23, 1997. 
Linda  S.C.  Rundeil, 
District  Manager. 
(PR  Doc.  97-2214  Filed  1-28-97;  8:45  am] 

MUMQ  COOe  431«-VC-P 

INV-02a-1990-01] 

Racord  of  Daciaion 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability.  Record  of 

Decision  for  Sante  Fe  Pacific  Gold 


Corporation's  Twin  Creeks  Mine 
Expansion  Project. 

DATES:  The  Record  of  Decision  will  be 
distributed  and  made  available  to  the 
public  on  January  23. 1997.  Anyone 
wishing  to  appeal  the  Record  of 
Decision  has  30  days  following  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  The  appeal  must  be 
postmarked  no  later  than  February  27. 
1997. 

ADDRESSES:  A  copy  of  the  Record  of 
Decision  can  be  obtained  from:  Bureau 
of  Land  Management,  Winnemucca 
District  Office,  5100  East  Winnemucca 
Boulevard,  Winnemucca,  Nevada  89445. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  L.  Moritz,  Project  Manager,  at  the 
above  Winnemucca  District  address  or 
telephone  (702)  623-1500. 

SUPPLEMENTARY  INFORMATION:  The 
Record  of  Decision  consists  of  the  action 
proposed  in  the  Plan  of  Operation  and 
analyzed  in  the  Draft  and  Final 
Environmental  Impact  Statements.  The 
agency  Preferred  Alternative  includes 
all  components  of  the  Proposed' Action, 
as  well  as  the  Partial  Vista  Pit  Backfill' 
alternative,  the  Overburden  and 
Interburden  Storage  Area  Reclamation 
alternative  1,  West  Side  alternative,  and 
the  East  Side  alternative.  The  Agency 
Preferred  Alternative  is  also  the 
environmentally  preferred  alternative 
incorporating  mitigation  and  monitoring 
measures.  The  Proposed  Action  consists 
of  expanding  mining  and  ore  processing 
activities  at  the  Twin  Creeks  Mine. 

Dated:  January  22, 1997. 
Bud  C  Crfliley, 

Acting  Winnemucca  District  Manager. 
(PR  Doc  97-2278  Filed  1-28-97;  8:45  am) 
BRJJNQ  CODE  Hill  HC  M 


Minarala  Managamant  Sarvica 

Outar  Continantal  ShaH,  Wastam  Quit 
of  Maxico,  Oil  and  Gas  Laaaa  Salas 
171, 174, 177.  and  180 

AQBCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Call  for  Information  and 
Nominations  and  Notice  of  Intent  (Call/ 
NOI)  to  Prepare  an  Environmental 
Impact  Statement  (EIS). 

Call  for  Information  and  Nominations 

1.  Authority 

This  Call  is  published  pursuant  to  the 
Outer  Continental  Shelf  (OCS)  Lands 
Act  as  amended  (43  U.S.C.  1331-1356, 
(1994)),  and  the  regulations  issued 
thereunder  (30  CFR  Part  256). 
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2.  Purpose  of  Call 

The  purpose  of  the  Call  is  to  gather 
information  for  the  following  tentatively 
scheduled  OCS  Lease  Sales  in  the 
Western  Gulf  of  Mexico  (WGOM): 


Sale  No. 


171 
174 
177 
178 


Tentative  sale 
date 


Aug.  1998. 
Aug.  1999. 
Aug.  2000. 
Aug.  2001. 


Information  and  nominations  on  oil 
and  gas  leasing,  exploration,  and 
development  and  production  within  the 
WGOM  are  sought  ht>m  all  interested 
parties.  This  early  planning  and 
consultation  step  is  important  for 
ensuring  that  all  interests  and  concerns 
are  communicated  to  the  Etepartment  of 
the  Ulterior  for  future  decisions  in  the 
leasing  process  pursuant  to  the  OCS 
Lands  Act  and  regulations  at  30  CFR 
256. 

This  is  the  second  issuance  of  a 
multisale  Call  by  MMS  for  proposed 
Gulf  of  Mexico  sales  in  the  5-year 
program  for  1997-2002.  A  multisale  Call 
for  Central  Gulf  of  Mexico  (CGOM)  sales 
in  the  new  5-year  program  was 
published  in  August  1996.  Responses 
are  requested  relative  to  all  sales 
included  herein.  The  MMS  has 
modified  its  prelease  planning  and 
decision  process  for  proposed  Central 
and  Western  Gulf  lease  sales.  This 
multisale  process  is  based  on  over  a 
dozen  years  of  leasing  at  an  annual  pace 
which  have  shown  that  the  sale 
proposals  in  the  WGOM  and  the  CGOM 
are  very  similar  from  year  to  year.  The 
multisale  process  in  the  WGOM  will 
incorporate  planning  and  analysis  for 
four  sales:  Sales  171, 174, 177,  and  180. 
(The  first  WGOM  sale  in  the  new  5-year 
program,  scheduled  for  August  1997, 
was  covered  in  an  Environmental 
Impact  Statement  (EIS)  filed  in 
December  1996.)  From  the  initial  step  in 
~  the  process  (the  Call  for  Information  and 
Nominations)  through  the  final  EIS/ 
Consistency  Determination  (CD)  step, 
this  process  will  cover  multiple  sale 
proposals.  There  will  also  be  complete 
National  Environmental  Policy  Act 
(NEPA),  OCS  lands  Act,  and  Coastal 
Zone  Management  Act  coverage  for  each 
sale  after  the  first  sale— either  an 
Environmental  Assessment  (EA)  or 
Supplemental  EIS  and  a  CD,  focusing 
primarily  on  new  issues  or  changes  in 
a  State's  federally-approved  coastal 
management  plan,  will  be  prepared  for 
each  subsequent  sale.  A  proposed  and 
final  Notice  of  Sale  will  be  prepared  for 
each  proposed  sale. 


Hiis  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area 
described  below.  Final  delineation  of 
the  area  for  possible  leasing  will  be 
made  at  a  later  date  and  in  compliance 
with  applicable  laws  including  all 
requirements  of  the  NEPA  and  the  OCS 
Lands  Act.  Established  departmental 
procedures  will  be  employed. 

3.  Description  of  Area 

The  general  area  of  the  Call  covers  the 
entire  WGOM.  The  WGOM  is  bounded 
on  the  west  and  north  by  the  Federal- 
State  boundary  offshore  Texas;  the 
eastern  boundary  begins  at  the  offshore 
boundary  between  Texas  and  Louisiana 
and  proceeds  southeasterly  to 
approximately  28  degrees  North 
latitude,  thence  east  to  approximately 
92  degrees  West  longitude,  thence  south 
to  the  provisional  maritime  boundary 
v/ith  Mexico  which  constitutes  the 
southern  boundary  of  the  area.  It  is 
offshore  Texas  and,  in  deeper  water, 
offshore  Louisiana.  The  area  available 
for  nominations  and  comments  at  this 
time  consists  of  approximately  35.9 
million  acres,  of  which  approximately 
28.4  million  acres  are  currently 
unleased. 

A  standard  Call  for  Information  Map 
depicting  the  WGOM  on  a  block-by- 
block  basis  is  available  without  charge 
from:  Minerals  Management  Service, 
Public  Infonnation  Unit  (MS  5034), 
1201  Elmwood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394, 
Telephone:  1-600-200-GULF. 

4.  Areas  Excluded  From  This  Call 

The  entire  WGOM  is  proposed  for 
possible  leasing  except  two  blocks  in 
the  vicinity  of  the  East  and  West  Flower 
Garden  Banks  (and  the  Flower  Garden 
Banks  National  Marine  Sanctuary):  High 
Island  Area,  East  Addition,  South 
Extension,  Blocks  A-375  and  A-398; 
and  three  blocks  near  Corpus  Christi, 
Texas,  which  are  uned  by  the  Navy  for 
mine  warfare  exercises:  Mustang  Islmid 
Area  Blocks  793,  799.  and  816. 

5.  Instructions  on  Call 

Indications  of  interest  and  comments 
must  be  received  no  later  than  45  days 
following  publication  of  this  document 
in  the  Federal  Register  in  envelopes 
labeled  "Nominations  for  Proposed 
1998-2001  Lease  Sales  in  the  Western 
Gulf  of  Mexico"  or  "Comments  on  the 
Call  for  Information  and  Nominations 
for  Proposed  1998-2001  Lease  Sales  in 
the  Western  Gulf  of  Mexico."  The 
standard  Call  for  Information  Map  and 
indications  of  interest  and/or  comments 
must  be  submitted  to  the  Regional 
Supervisor.  Leasing  and  Environment. 


Gulf  of  Mexico  OCS  Region,  at  the  above 
address. 

The  standard  Call  for  Infonnation 
Map  delineates  the  Call  area,  all  of 
which  has  been  identified  by  the  MMS 
as  having  potential  for  the  discovery  of 
accumulations  of  oil  and  gas. 
Respondents  are  requested  to  indicate 
interest  in  the  comment  on  any  or  all  of 
the  Federal  acreage  within  the 
boundaries  of  the  Call  area  that  they 
wish  to  have  included  in  each  of  the 
proposed  sales  in  the  WGOM. 

Although  individual  indications  of 
interest  are  considered  to  be  privileged 
and  proprietary  information,  the  names 
of  persons  or  entities  indicating  interest 
or  submitting  comments  will  be  of 
public  record.  Those  indicating  such 
interest  are  required  to  do  so  on  the 
standard  Call  for  Information  Map  by 
outlining  the  areas  of  interest  along 
block  lines. 

Respondents  should  rank  areas  in 
which  they  have  expressed  interest 
according  to  priority  of  their  interest 
(e.g.,  priority  1  (high],  2  [medium},  or  3 
(low)).  Respondents  are  encouraged  to 
be  specific  in  indicating  blocks  by 
priority,  as  blanket  nominations  on  large 
areas  are  not  useful  in  the  analysis  of 
industry  interest.  Areas  where  interest 
has  been  indicated  but  on  which 
respondents  have  not  indicated 
priorities  will  be  considered  priority  3 
(low). 

Respondents  may  also  submit  a 
detailed  list  of  blocks  nominated  (by 
Official  Protraction  Diagram  and 
Leasing  Map  designations)  to  ensure 
correct  interpretation  of  their 
nominations.  Specific  questions  may  be 
directed  to  the  Chief,  Leasing  Activities 
Section  at  (504)  736-2761.  Official 
Protraction  CNagrams  and  Leasing  Maps 
can  be  purchased  from  the  Public 
Information  Unit  referred  to  above. 

Comments  are  sought  from  all 
interested  parties  about  particular 
geological  environmental,  biological, 
archaeological  and  socioeconomic 
conditions  or  conflicts,  or  other 
information  that  might  bear  upon  the 
potential  leasing  and  development  of 
particular  areas.  Comments  are  also 
sought  on  possible  conflicts  between 
future  OCS  oil  and  gas  activities  that 
may  result  from  the  proposed  sales  and 
State  Coastal  management  Programs 
(CMP).  If  possible,  these  comments 
should  identify  specific  CMP  policies  of 
concern,  the  nature  of  the  conflict 
foreseen,  and  steps  that  the  MMS  could 
take  to  avoid  or  mitigate  the  potential 
conflict.  Comments  may  either  be  in 
terms  of  broad  areas  or  restricted  to 
particular  blocks  of  concern.  Those 
submitting  comments  are  requested  to 
list  block  numbers  or  outline  the  subject 
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area  in  the  standard  Call  for  Information 
Map. 

6.  Use  of  Information  From  Call 

Information  submitted  in  response  to 
this  Call  will  be  used  for  several 
purposes.  First,  responses  will  be  used 
to  identify  the  areas  of  potential  for  oil 
and  gas  development.  Second, 
comments  on  possible  environmental 
efiiacts  and  potential  use  conflicts  will 
be  used  in  the  analysis  of  environmental 
conditions  in  and  near  the  Call  area. 
This  information  will  be  used  to  make 
a  preliminary  determination  of  the 
potential  advantages  and  disadvantages 
of  oil  and  gas  exploration  and 
development  to  the  region  and  the 
Nation.  A  third  purpose  for  this  Call  is 
to  u$e  the  comments  collected  in  the 
scoping  process  for  the  Environmental 
Impact  Statement  (EIS)  and  to  develop 
proposed  actions  and  alternatives. 
Fourth,  comments  may  be  used  in 
developing  lease  terms  and  conditions 
to  ensure  safe  offshore  o{)erations.  And, 
fifth,  comments  may  be  used  to  assess 
potential  conflicts  between  offshore  oil 
and  gas  activities  and  a  State  CMP. 

7.  Existing  Information 

The  MMS  routinely  assesses  the 
status  of  information  acquisition  efforts 
and  the  quality  of  the  information  base 
for  potential  decisions  on  tentatively 
scheduled  lease  sales.  As  a  result  of  this 
continually  ongoing  assessment,  it  has 
been  determined  that  the  status  of  the 
existing  data  available  for  planning, 
analysis,  and  decisionmaking  is 
adequate  and  extensive. 

An  extensive  environmental  studies 
program  has  been  underway  in  the 
WGOM  since  1973.  The  emphasis, 
including  continuing  studies,  has  been 
on  environmental  characterization  of 
biologically  sensitive  habitats,  physical 
oceanography,  ocean-circulation 
modeling,  socioeconomic  effects,  and 
ecological  effects  of  oil  and  gas 
activities.  A  complete  listing  of 
available  study  reports  dnd  information 
for  ordering  copies  can  be  obtained  from 
the  Public  Information  Unit  referenced 
above  or  from  the  MMS  homepage  on 
the  Internet  at  http://www.mms.gov. 
The  reports  may  also  be  ordered,  for  a 
fee,  ht)m  the  U.S.  Department  of 
Commerce,  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161,  or 
telephone  (703)  487-4650.  In  addition, 
a  program  status  report  for  continuing 
studies  in  this  area  can  be  obtained  from 
the  Chief,  Environmental  Studies 
Section,  Gulf  of  Mexico  OCS  Region  (see 
address  under  "Description  of  Area"),  or 
telephone  (504)  736-2896. 


Summary  Reports  and  Indices  and 
technical  and  geological  reports  are 
available  for  review  at  the  MMS,  Gulf  of 
Mexico  OCS  Region.  Copies  of  the  Gulf 
of  Mexico  OCS  Regional  Summary 
Reports  may  be  obtained  from  the 
Technical  Communication  Service, 
Minerals  Management  Service,  at  381 
Elden  Street,  Hemdon,  Virginia  20170, 
telephone:  (703)  787-1080. 

8.  Tentative  Schedule 

The  following  is  a  list  of  tentative 
milestone  dates  applicable  to  sales 
covered  by  this  Call: 


Multisale  process 

milestones  for  xo- 

posed  1998-2001 

WGOM  sales 

CaM/NOI  pubished  .... 

Jan.  1997. 

Comments  due  on 

March  1997. 

Caa/NCH. 

Area  Identification  

April  1997. 

Draft  EIS  publistied  ... 

Nov.  1997. 

Public  Hearings  

Dec.  1997. 

Final  EIS  put)listied  ... 

May  1998. 

Sale-specific  process 

milestones  for  pro- 
posed 1998-2001 

WGOM  sales 

Request  for  Informa- 

12 monttis  before 

tion  to  Begin  Sale- 

each  sale. 

Specific  Process. 

Environmental  Review 

4  to  7  months  before 

(EA/FONSI/SEIS) 

each  sale. 

publistted. 

Proposed  Notice  and 

4  months  before  each 

Consistency  Deter- 

sale. 

mination. 

Fmai  Notice  of  Sale  ... 

1  month  tMfore  each 

sale. 

Tentative  Sale  Date  .. 

August  of  each  year. 

Notice  of  Intent  To  Preoare  an 
Environmental  Impact  Statement 

J.  Authority 

The  NOI  is  published  pursuant  to  the 
regulations  (40  CFR  1501.7) 
implementing  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969.  as  amended  (42  USC  4321  et  seq. 
(1988)(NEPA). 

2.  Purpose  of  Notice  of  Intent 

Pursuant  to  the  regulations 
implementing  the  procedural  provisions 
of  the  NEPA,  the  MMS  is  announcing  its 
intent  to  prepare  a  multisale  EIS  on  the 
tentatively  scheduled  1998-2001  oil  and 
gas  leasing  proposals  in  the  WGOM, 
offshore  Texas  and  in  deeper  water 
oKshore  Louisiana.  The  NOI  also  serves 
to  announce  the  scoping  process  that 
will  be  followed  for  this  EIS. 
Throughout  the  scoping  process. 
Federal  Agencies  and  State  and  local 
governments  and  other  interested 


parties  have  the  opportunity  to  aid  the 
MMS  in  determining  the  signiGcant 
issues  and  alternatives  to  be  analyzed  in 
the  EIS. 

The  EIS  analysis  will  focus  on  the 
potential  environmental  effects  of 
leasing,  exploration,  and  development 
of  the  blocks  included  in  the  areas 
defined  in  the  Area  Identification 
procedure  as  the  proposed  areas  of  the 
Federal  actions.  Alternatives  to  the 
proposals  which  may  be  considered  for 
each  sale  are  to  delay  the  sale,  cancel 
the  sale,  or  modify  the  sale. 

3.  New  EIS  Procedure 

MMS  is  proposing  to  prepare  a  single 
EIS  for  all  four  proposed  WGOM  sales 
from  1998  to  2001.  The  resource 
estimates  and  scenario  information  on 
which  the  EIS  analyses  are  based  will  be 
presented  as  a  range  of  resources  and 
activities  that  would  encompass  any  of 
the  four  proposed  sales  in  the  WGOM. 

The  proposal  will  provide  several 
benefits.  It  will  focus  the  NEPA  process 
by  making  impact  types  and  levels  that 
change  between  sales  more  easily 
recognizable.  New  issues  will  be  more 
easily  highlighted  for  the 
decisionsmakers  and  public.  For  sales 
after  1998,  the  process  will  allow  for 
presale  plaiming  that  spans  only  1  year, 
rather  than  the  current  2-year  process 
which  causes  confusion  because  of  the 
overlap  in  planning  for  sales  in 
successive  years  and  makes  it  difficult 
for  the  decisionmaker,  industry,  and  the 
public  to  keep  track  of  which  sale 
process  is  being  referred  to  for  any  given 
decision  point.  It  will  also  eliminate  the 
repetitive  issuance  of  a  complete  EIS  for 
e^:h  sale,  a  practice  that  has  resulted  in 
"review  burnout"  in  Federal,  State,  and 
local  governments,  and  the  public. 

The  proposed  actions  analyzed  in  the 
EIS  will  be  each  of  the  sales  on  the  5- 
year  schedule  for  the  Western  Gulf  of 
Mexico  planning  area.  The  EIS  will 
include  an  analysis  of  the 
environmental  effects  of  holding  one 
sale,  a  sale  "typical"  of  any  in  the 
planning  area,  which  may  be  held  in  the 
remainder  of  the  5-year  program.  The 
scenario  will  cover  a  range  of  resources 
and  activities  that  will  encompass  any 
of  the  four  proposed  actions.  Later  sales 
can  then  be  compared  to  the  initial 
analysis  in  an  environmental 
assessment  or  supplemental 
environmental  impact  statement. 
Formal  consultation  with  the  public 
will  be  initiated  in  subsequent  years  to 
obtain  input  to  assist  in  the 
determination  of  whether  or  not  the 
information  and  analyses  in  the  original 
multisale  EIS  are  still  valid.  An 
Information  Request  would  be  issued 
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that  will  speciHcally  describe  the  action 
for  which  we  are  requesting  input. 

4.  Instructions  on  NOI  To  Prepare  and 
EIS 

Federal  Agencies  and  State  and  local 
governments  and  other  interested 
parties  are  requested  to  send  their 
written  comments  on  the  scope  of  the 
EIS,  significant  issues  which  should  be 
addressed,  and  alternatives  that  should 
be  considered  to  the  Regional 
Supervisor,  Leasing  and  Environment, 
Gulf  of  Mexico  CX!S  Region,  at  the 
address  stated  under  "Description  of 
Area."  Comments  should  be  enclosed  in 
an  envelope  labeled  "Comments  on  the 
NOI  to  Prepare  an  EIS  on  the  proposed 
1998-2001  Lease  Sales  in  the  Western 
Gulf  of  Mexico."  Comments  on  the  NOI 
should  be  submitted  no  later  than  45 
days  from  publication  of  this  Notice. 
Scoping  meetings  will  be  held  in 
appropriate  locations  to  obtain 
additional  comments  and  information 
regarding  the  scope  of  the  EIS. 

Dated:  January  23, 1997. 
Cynthia  Quarteman, 

Director,  Minerals  Management  Service. 
|FR  Doc.  97-2210  Filed  1-28-97;  8:45  ami 

BILUNQ  CODE  431«-MR-M 


National  Park  Service 

General  Management  Plan;  Final 
Environmental  Impact  Statement; 
Manzanar  National  Historic  Site; 
Record  of  Decision 

Summary:  Pursuant  to  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (Pub.  L.  91-190  as 
amended),  and  specifically  to 
regulations  promulgated  by  the  Comicil 
on  Environmental  Quality  at  40  CFR 
1505.2,  the  National  Park  Service, 
Department  of  the  Interior,  has 
approved  a  Record  of  Decision  (ROD) 
for  the  Final  General  Management  Plan 
and  Environmental  Impact  Statement. 
Manzanar  National  Historic  Site, 
California. 

The  National  Park  Service  will 
implement  the  proposed  plan  as 
identiHed  in  the  Final  Environmental 
Imiiact  Statement,  dated  August,  1996. 

Copies  of  the  Record  of  Decision  and 
final  environmental  imfMct  statement 
may  be  obtained  by  writing  to  the 
Superintendent,  Manzanar  National 
Historic  Site,  P.O.  Box  426, 
Independence,  CA.  93526-0426  or  by 
calling  the  park  at  (619)  878-2932. 


Dated:  January  8, 1997. 
Stanley  T.  Albright, 

Field  Director.  Pacific  West  Area. 

IFR  Doc.  97-2072  Filed  1-28-97;  8:45  ami 

BILUNO  CODE  4aiO-7D-P 


Rock  Creek  Tennis  Stadium  Record  of 
Decision 

Summary 

Pursuant  to  §  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332  et  seq.)  and  the  regulations 
promulgated  by  the  Council  of 
Environmental  Quality  (40  CFR  1505.2), 
the  Department  of  the  Interior,  National 
Park  Service,  has  prepared  a  Record  of 
Decision  on  the  Final  Environmental 
Impact  Statement  for  the  Rock  Creek 
Tennis  Center  and  Associated 
Recreation  Fields,  Washington,  D.C., 
(FES  950286).  This  Record  of  Decision 
is  a  concise  statement  of  what  decisions 
were  made,  what  alternatives  were 
considered,  the  basis  for  the  decision, 
and  the  mitigating  measures  developed 
to  avoid  or  minimize  environmental 
impacts. 

Background 

The  purpose  of  the  Environmental 
Impact  Statement  (EIS)  was  to  examine 
impacts  related  to  the  activities  at  the 
tennis  center  and  surrounding  fields  so 
those  impacts  could  be  considered  in 
making  a  decision  regarding  future 
management  of  the  Rock  Creek  Park 
Tennis  Center  and  associated  recreation 
fields.  Currently,  two  major  professional 
tennis  tournaments  a  year  may  be  held 
at  the  stadium  under  the  auspices  of  the 
Washington  Tennis  Foundation^  The 
Washington  Tennis  Foundation,  as  well 
as  other  groups  and  organizations,  has 
asked  to  use  the  tennis  center  for  a 
variety  of  activities. 

Decision 

The  National  Park  Service  will 
implement  alternative  2,  the  preferred 
alternative,  with  two  modiflcations. 

Alternative  2  allows  for  one 
professional  tennis  tournament  to  be 
held  annually  at  the  tennis  center. 
Amateur  and  league  tennis  and  public 
court  use  and  instruction  would 
continue.  This  alternative  assumes  that 
the  professional  tournament  would  be 
operated  in  accordance  with  the  Interim 
Operating  Plan  between  the  National 
Park  Service  and  the  Washington  Tennis 
Foundation  and  existing  regulations  (36 
CFR  7.96)  with  regard  to  limited 
commercial  activities  at  the  tennis 
center. 

The  modifications  to  alternative  2  are 
as  follows.  First,  the  National  Park 
Service  will  retain  management 


authority  to  consider  allowing  a  second 
large-scale  tennis  event  on  a  case-by- 
case  basis  under  certain  circumstances 
(but  only  when  such  an  event  would 
generate  a  significant  amount  of  fimding 
in  advance  for  tennis  programs  for 
youth,  seniors  and  special  populations). 
Second,  the  National  Park  Service  will 
retain  management  authority  to  consider 
allowing  parking  on  the  grass 
recreational  field  south  of  Morrow  Drive 
(the  south  field)  on  a  trial  basis  in 
varying  configurations  provided  that 
weather  and  field  conditions  permit  and 
provided  that  recreational  opportunities 
on  the  field  remain  and  can  be 
satisfactorily  segregated. 

In  order  to  implement  this  decision, 
previous  agreements  with  the 
Washington  Tennis  Foundation  that 
allow  a  second  tournament  would  be 
superseded  by  a  new  agreement 
restricting  the  use  of  the  center  to  one 
annual  professional  tournament.  The 
Washington  Tennis  Foundation  would 
not  have  any  contractual  rights  to  a_ 
second  tournament.  As  part  of  the  new 
agreement,  the  National  Park  Service 
would  seek  funding  or  reimbursement 
from  the  Washington  Tennis 
Foundation  for  repairs  of  structural 
defects  and/or  accessibiUty 
modifications  to  the  tennis  stadium. 

The  annual  professional  tennis 
tournament  would  last  approximately 
20  days — 7  days  for  the  setup  of 
equipment  and  facilities,  8  days  of 
tournament  play,  and  5  days  for 
takedown  of  equipment  and  facilities. 
Attendance  would  be  limited  to  7,500 
spectators  per  session. 

In  addition  to  restrictions  for  parking 
on  the  fields  that  were  incorporated  into 
alternative  2,  the  mitigation  measures 
adopted  are  improving  uses  of  remote 
parking  lots  and  a  shuttle  bus  system, 
attempting  to  restrict  on-street  paridng, 
and  prohibiting  concurrent  events  at 
both  the  Rock  Creek  Tennis  Center  and 
the  Carter  Barron  Amphitheatre. 

Alternatives  Considered 

Four  alternatives  were  dismissed  ftom 
further  analysis  in  the  EIS.  Changing  the 
jurisdiction  of  stadium  management 
from  the  National  Park  Service  to 
another  governmental  entity  such  as  the 
District  of  Columbia  and  operating  all 
stadium  activities  under  a  concession 
contract  were  eliminated  because  these 
alternatives  would  not  alter  the 
magnitude  of  the  impacts.  Creating  a 
recreational  use  zone  encompassing  the 
stadium  and  fields  with  distinct 
operational  poUdes  and  objectives,  and 
limiting  the  attendance  levels  and 
duration  of  stadium  activities  were 
incorporated  into  the  alternatives  as 
mitigation  measures,  where  appropriate, 
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rather  than  treated  as  a  separate,  distinct 
EIS  alternative. 

The  National  Park  Service  considered 
six  alternatives  in  the  EIS.  The  principal 
difference  among  them  was  the  type  and 
number  of  events  that  would  be  allowed 
at  the  tennis  center.  The  alternatives 
may  be  summarized  as  follows: 

Alternative  1:  Amateur  and  league 
tennis  events  only. 

Alternative  2:  One  professional  tennis 
tournament  annually. 

Alternative  3:  Two  professional  tennis 
tournaments  annually. 

Alternative  4:  Two  professional  tennis 
tournaments  annually  with  additional 
impact  mitigation. 

Alternative  5:  An  unlimited  number 
of  professional  tennis  tournaments 
annually. 

Alternative  6:  A  variety  of  events  and 
activities. 

Alternative  7:  Provided  for  the 
relocation  of  professional  tournaments 
in  conjunction  with  removal  of  the 
stadium. 

EnTinmmentaUy  Preferred 
AItemative(s) 

The  environmentally  preferred 
alternatives  are  alternative  1  and 
alternative  7.  These  alternatives  best 
protect,  preserve,  and  enhance  the 
historic,  cultural,  and  natural  resources 
in  the  area  because  all  of  their  impacts 
except  those  to  Washington  Tennis 
Foundation  programs  beneHting  youth, 
seniors  and  special  populations  are 
beneficial  or  negligible  to  minors.  This 
is  illustrated  by  Table  1  in  the  EIS. 

Basis  for  Decision 

Alternative  1,  amateur  and  league 
tennis  events  only,  and  alternative  7, 
relocation  of  professional  tournaments, 
were  rejected  for  the  same  several 
reasons.  Both  these  alternatives  would 
eliminate  the  Washington  Tennis 
Foundation's  ability  to  have  any 
profiessional  tennis  tournament  in  the 
tennis  stadium.  As  described  in  the  EIS, 
this  would  have,  potentially,  a  very 
significant  effect  upon  the  Washington 
Tennis  Foundation's  programs,  which 
provide  recreational  tennis 
opportimities  and  other  benefits  to 
youth  and  special  populations. 

There  is  a  very  high  demand  for  new 
tennis  recreational  facilities  in  the 
District  of  Colvunbia  and  most  of  the 
total  demand  is  unmet  (See  Figures  2 
and  3  in  EIS).  The  Brightwood  area 
where  the  tennis  center  is  located  has 
been  consistently  used  to  provide  for 
various  passive  and  participatory 
recreational  activities  since  at  least 
1904,  when  a  stmuner  camp  for 
underprivil^ed  children  began 
opoatiiig  using  some  of  the  farm 


buildings  that  existed  within  the  park  at 
that  time.  There  is  also  a  long  history  of 
providing  tennis  facilities  for 
recreational  and  professional  use  within 
Rock  Creek  Park.  In  1922,  eight  clay 
courts  were  built  at  the  intersection  of 
Morrow  Drive  and  present-day  Stage 
Road.  In  1924,  four  additional  courts 
were  built  and  at  least  two  of  the 
original  courts  were  converted  to  hard 
courts.  An  annual  professional  tennis 
tournament  has  occurred  at  the  tennis 
center  since  1969  when  the  Washington 
Star  International  Termis 
Championships  (later  the  Sovran  Tennis 
Classic)  was  held  here  under  the 
auspices  of  the  Washington  Tennis 
Foundation. 

In  addition,  eliminating  the 
Washington  Tennis  Foundation's 
contractual  right  would  have  an  impact 
upon  the  Department's  existing 
contractual  agreement  with  the 
Washington  Tennis  Foundation,  which 
could  be  costly  financially.  It  was 
decided  not  to  unnecessarily  squander 
the  $12  million  dollar  investment  made 
in  the  stadium  by  the  Washington 
Teimis  Foundation  and  to  allow  at  least 
one  professional  tennis  tournament  to 
occur,  to  help  support  the  Washington 
Tennis  Foundation's  programs,  if  the 
environmental  impacts  were  determined 
to  be  acceptable.  Alternatives  2  and  3 
were  found  acceptable. 

Alternative  5  (unlimited  number  of 
professional  tennis  tournaments 
annually)  and  6  (variety  of  events  and 
activities)  were  rejected  because  they 
would  have  potentially  significant 
adverse  impacts  upon  noise  and  land 
uses/character  that  could  not  be 
mitigated,  and  because  of  their 
potentially  significant  impact  upon  park 
operations.  These  were  considered 
unacceptable  impacts. 

Alternative  4,  two  professional  tennis 
tournaments  annually  with  impact 
mitigation,  was  rejected  because  it 
consisted  merely  of  analysis  of  the 
severaldifferent  possible  mitigation 
measures  as  applied  to  alternative  3. 
Several  of  these  mitigation  measures 
were  mutually  exclusive.  For  example, 
there  would  be  no  need  to  construct 
both  an  onsite  parking  aimex  lot  and  a 
parking  garage.  Furthermore,  the 
mitigation  measures  could  also  be 
appUed  to  other  alternatives,  such  as 
alternative  2.  Thus,  it  made  more  sense 
to  consider  alternative  3  and  other 
alternatives  and  then  consider  the 
mitigation  measures  analyzed  under 
alternative  4. 

The  impacts  of  alternatives  2  and  3 
were  considered  acceptable  given  the 
public  benefits  resulting  from  allowing 
a  professional  tennis  tournament  to  take 
place  at  the  stadium  (see  discussion  of 


alternatives  1  and  7  above).  Alternative 
2  was  the  preferred  alternative  because 
the  impacts  would  be  less  severe.  Both 
alternatives  2  and  3  were  ultimately 
rejected  as  too  limiting  of  management 
flexibiUty  in  the  future.  Alternative  2 
limits  use  to  one  large-scale  professional 
tennis  tournament  while  under 
Alternative  3  the  Washington  Tennis 
Foundation  retains  a  right  to  hold  two 
professional  tennis  tournaments. 

Instead,  the  National  Park  Service 
decided  to  retain  management  authority 
to  consider  allowing  a  second  large- 
scale  tennis  event  during  a  year  on  a 
case-by-case  basis  under  certain  special 
circumstances.  In  order  for  the  National 
Park  Service  to  consider  allowing  a 
second  large-scale  teimis  event,  the 
Washington  Tennis  Foundation  will 
have  to  submit  details  of  their  proposed 
event  and  evidence  that  the  event  will 
provide  a  significant  sum  certain  in 
advance  to  be  applied  to  the  direct 
benefit  of  Washington  Tennis 
Foundation  programs  for  youth,  seniors 
and  special  populations.  "The  National 
Park  Service  will  then  decide  whether 
the  public  benefit  warrants  allowing  the 
proposed  event  to  occur  given  the  likely 
impacts  of  the  event. 

'The  National  Park  Service  has  also 
decided  to  modify  alternative  2  in  one 
other  respect.  In  addition  to  allowing 
parking  on  the  north  field  (as  has  been 
occurring  for  the  past  few  years  under 
an  interim  operating  plan),  the  National 
Park  Service  has  decided  to  retain 
management  flexibility  to  consider 
allowing  some  parking  on  parts  of  the 
south  field,  on  a  trial  basis.  However,  as 
discussed  in  the  Mitigation  section 
below,  the  National  Park  Service  has 
decided  to  limit  the  conditions  for 
parking  on  the  south  field  by  specifying 
that  it  be  of  varjring  configurations,  on 
a  trial  basis,  weather  and  field 
conditions  permitting,  and  provided 
that  recreational  opportunities  on  the 
field  remain  and  are  segregated  from  the 
parking.  In  considering  such 
experiments  on  a  3rear-to-year  basis,  the 
National  Park  Service  will  consult  with 
the  community  concerning  tradeoffs 
between  parking  impacts  and 
recreational  use  of  the  south  field  imder 
various  trial  configurations. 

This  change  to  alternative  2  is 
consistent  with  the  EIS.  Alternative  2  in 
the  EIS  provides  for  the  profiessional 
tennis  tournament  to  be  operated  only 
in  accordance  with  the  Interim 
Operating  Plan,  which  allows  paridng 
on  the  north  field,  subject  to  field 
conditions.  However,  the  EIS  examines 
the  impact  of  allowing  parking  on  the 
south  field  in  addition  to  the  north  field 
in  great  detail  imder  this  alternative. 
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The  south  field  is  no  less  suited  for 
parking  than  the  north  field.  In  fact, 
parking  on  the  south  field  would  result 
in  less  nmoff  and  erosion  and 
contribute  lower  sedimentation  loads  to 
drainage  ways  that  eventually  lead  to 
Rock  Creek.  However,  as  evident  in  the 
EIS,  the  impacts  of  parking  on  both 
fields  would  be  curhulative. 

The  restrictions  placed  on  allowing 
parking  on  the  south  field  (e.g.,  the 
requirement  that  recreational 
opportunities  remain)  means  that  the 
entire  south  field  will  never  be  filled  to 
capacity  with  vehicles.  It  also  means 
that  the  National  Park  Service  could 
mitigate  against  damage  to  the  south 
field  by  rotating  the  portions  of  the  field 
that  was  used  for  parking,  or  by  rotating 
use  of  the  north  and  south  fields  in 
alternate  years.  The  EIS  analyzes  the 
impact  of  parking  on  the  entirety  of  both 
the  north  and  south  fields  at  the 
maximum  capacity  of  those  fields, 
weather  and  field  conditions  permitting. 
If  only  one  professional  tennis 
tournament  were  held  in  each  year,  the 
impacts  that  would  result  from  the 
Selected  Action  would  be  less  severe 
than  those  discussed  in  the  EIS  for  the 
preferred  alternative.  Under  a  worst  case 
scenario,  such  as  the  National  Park 
Service  allowing  the  Washington  Tennis 
Foundation  a  second  large-scale  tennis 
event  with  some  parking  on  the  south 
field  several  years  in  a  row,  the  long- 
term  impacts  would  approach  those 
resulting  from  implementation  of 
alternative  3  in  the  EIS. 

Mitigation 

Mitigation  measures  were  considered 
mostly  for  events  with  higher 
attendance  levels  (between  5,000  and 
7,500  spectators)  because  the  majority  of 
potentially  significant  impacts  occur  at 
this  level.  The  mitigation  measures 
examined  under  alternative  2  were 
constructing  an  onsite  parking  annex 
lot,  limiting  the  scale  and  timing  of 
tournament  sessions,  improving  remote 
parking  and  shuttle  systems,  and 
eliminating  field  parking  and  improving 
field  conditions.  In  addition,  the  EIS 
discussed  several  other  mitigation 
measures,  such  as  constructing  a 
parking  garage,  installing  berms  and 
plant  materials  to  buffer  the  visual 
aspects  of  the  structures,  closing  the 
Colorado  Avenue  exit,  eliminating 
tennis  event  paridng  in  all  other  areas  of 
the  park,  and  restricting  on-street 
parking  in  the  surrounding 
neighborhoods  to  residents. 

Tne  Preferred  Mitigation  Strategy 
developed  for  the  EIS  calls  for 
restricting  all  onsite  tennis  event 
pariung  to  the  paved  parking  lots 
adjacent  to  the  Stadium  (Lots  A,  B,  and 


C).  Tennis  event  (>arking  would  be 
completely  restricted  in  all  areas  of  the 
park.  Parking  would  not  be  allowed  on 
any  turf  areas  within  the  Park  including 
the  north  and  south  fields  adjacent  to  . 
the  stadium.  On-street  parking  in  the 
surrounding  neighborhoods  would  be 
restricted  to  residents  only.  Patrons  not 
parking  onsite  would  have  to  park  in 
designated  remote  parking  areas  and 
arrive  via  a  shuttle  bus  system. 

The  measures  in  the  Preferred 
Mitigation  Strategy  being  adopted  are 
improving  remote  parking  and  shuttle 
systems,  and  attempting  to  restrict  on- 
street  parking  to  residents  only. 
Improving  remote  parking  and  shuttle 
systems  includes  providing  one  or  more 
remote  parking  areas  that  are  safe,  easy 
to  find  and  access,  and  are  efficient  with 
respect  to  the  operation  of  the  shuttle 
service.  It  also  includes  providing  a 
reliable,  safe,  and  efficient  shuttle 
service  between  the  remote  parking 
areas  and  the  tennis  center.  The 
National  Park  Service's  ability  to  restrict 
on-street  parking  to  residents  through 
the  use  of  barricades  depends  upon  the 
willingness  of  the  District  of  Columbia 
to  allow  and  enforce  these  restrictions. 
Residents  are  free  to  establish  a 
residential  parking  zone  that  would 
restrict  on-street  parking  on  event  days 
to  residents  only. 

The  implementation  plan  for  these 
mitigation  measures  as  set  forth  in  the 
EIS  is  not  adopted.  It  was  meant  more 
as  an  example  of  how  to  implement  the 
Preferred  Mitigation  Strategy  and  is 
based  on  a  scenario  where  there  is  no 
parking  on  the  fields  or  elsewhere 
within  Rock  Creek  Park.  Also,  the 
National  Park  Service  does  not  find  it 
appropriate  toilictate  marketing  and 
incentive  strategies  (see  Appendix  A  of 
the  EIS)  to  the  Washington  Tennis 
Foundation. 

In  addition  to  deciding  to  improve 
remote  parking  and  shuttle  systems  and 
attempting  to  restrict  on-street  parking 
to  residents,  the  National  Park  Service 
has  decided  to  restrict  parking  on  both 
fields  depending  on  weather  and  soil 
conditions  and  to  further  restrict 
parking  on  the  south  field.  This  falls  Ear 
short  of  eliminating  field  parking 
altogether,  which  was  adopted  as  part  of 
the  Preferred  Mitigation  Strategy  in  the 
EIS. 

Parking  on  the  fields  has  impacts  on 
natural  resources,  recreation,  and  the 
community.  The  impacts  to  natural 
resources  and  recreation  stem  from 
damage  to  the  grass  and  soil  of  the  fields 
causing  erosion  that  leads  to  increased 
sedimentation  loads  to  drainage  ways 
and  compaction  of  soils  leading  to  a 
moderate  to  potentially  significant 
decrease  to  the  water  quantity  of  Rock 


Creek.  Damage  to  the  grass  and  soil  of 
the  fields  also  affects  recreational  uses 
because  the  community  may  be  unable 
to  use  a  field  while  it  is  recovering  from 
these  impacts.  Other  impacts  to  the 
community  from  parking  on  the  fields 
include  traffic  congestion  and  noise. 

The  National  Paw  Service  decided  to 
restrict  onfield  parking  rather  than 
eliminate  it  entirely  because  most  of  the 
impacts  to  natural  resources  and 
recreation  can  be  reduced  significantly 
without  eliminating  parking  entirely. 
The  turfgrasses  and  soil  structure  of  the 
fields  are  most  susceptible  to  damage 
when  vehicular  traffic  occurs  during 
wet  soil  conditions  and/or  the  soil  is 
already  at  or  near  its  field  capacity.  The 
bulk  of  the  damage  can  be  avoided  by 
prohibiting  parking  on  the  field  during 
such  conditions. 

The  National  Park  Service  has  also 
chosen  to  restrict  parking  on  the  south 
field,  but  to  allow  for  experimentation 
with  some  limited  parking  there  on  a 
trial  basis,  in  varying  configurations, 
and  provided  that  recreational  use 
remain  and  be  segregated  from  the 
parking.  This  will  further  reduce 
damage  to  the  grass  and  soil  of  the  south 
field  even  if  parking  were  allowed  on 
the  south  field  during  each  large-scale 
tennis  event.  In  addition,  the  National 
Park  Service  is  not  obligating  itself  to 
allow  any  parking  on  the  south  field  in 
any  given  year;  the  decision  would  be 
a  discretionary  one.  The  National  Park 
Service  expects  to  allow  some  level  of 
parking  on  the  south  field,  weather  and 
field  conditions  permitting,  during  the 
next  fisw  years  in  order  to  implement 
the  "trial  basis."  This  trial  baisis  period 
will  end  when  the  National  Park  Service 
determines  it  has  gathered  sufficient 
information  on  different  parking 
configurations. 

Eliminating  all  field  parking  would 
remove  the  natural  resource  and 
recreation  impacts  from  piarking' 
vehicles  on  the  field.  It  would,  however, 
increase  the  impacts  from  traffic  and 
congestion  (e.g.,  noise)  on  the 
surrounding  neighborhoods  because 
some  tennis  event  putrons  would  choose 
to  look  for  parking  in  the  residential 
areas  even  if  the  shuttle  service  were 
excellent  and  well  marketed. 

Another  parking  measure  analyzed  as 
part  of  the  Preferred  Mitigation  Strategy 
was  the  elimination  of  parking  at  other 
areas  within  Rock  Creek  Park  such  as 
the  picnic  groves,  maintenance  facility 
and  nature  center  parking  areas.  This 
measure  was  ultimately  rejected. 
Parking  in  these  areas  does  not 
measurably  add  to  impacts  on  the 
environment  of  the  community. 

The  mitigation  measures  that  were  not 
parts  of  the  Preferred  Mitigation 
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Strategy  were  also  considered  further. 
The  National  Park  Service  has  decided 
to  continue  to  prohibit  concurrent 
events  at  both  the  tennis  center  and 
Carter  Barron  Amphitheatre. 

The  remaining  measures  were  rejected 
as  impractical,  llie  parking  annex  and 
onsite-perking  annex  lot  were 
eliminated  because  they  would  be  very 
costly,  would  only  be  necessary  for 
those  few  days  per  year  when  there 
were  tournament  events  with  more  than 
5,000  spectators,  would  not  mitigate 
noise  impacts,  would  require  removal  of 
vegetati(Hi,  and  would  contribute  to 
natural  resource  impacts.  Limiting  the 
scale  of  tournament  sessions  (e.g.,  to 
fewer  spectators)  or  the  days  of  events 
(e.g.,  6  days  of  play  instead  of  12)  were 
rejected  because  it  would  probably 
render  a  professional  tennis  toomament 
untenable.  Limiting  the  timing  of 
tournament  would  eliminate  the  ability 
to  adjust  to  diffiaring  conditions  such  as 
weather.  Closing  the  Colorado  Avenue 
exit  from  lot  C  within  the  tennis  center 
was  not  determined  to  be  feasible 
because  it  would  cause  gridlock,  and 
would  limit  access  by  emergmicy 
vehicles  such  as  fire  trucks  or 
ambulances. 

Additioiud  Infonnatioii 

Additional  copies  of  the  approved 
Record  of  Decision  may  be  (^itained 
from  the  Superintendent,  Rock  Creek 
Park,  3545  Williamsburg  Lane,  NW., 
Washington,  DC  20008.  The  officials 
responsible  for  implementing  the 
selected  action  are  the  Field  Director, 
National  Capital  Area,  and  the 
Superintendent,  Rock  Creek  Park. 

Dated:  December  26, 1996. 
Robsrt  Stanton, 

Field  Director,  National  Capital  Area. 
[FR  Doc  97-2209  Filed  1-28-97;  8:45  am) 
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Notice  of  bivontory  Completion  for 
Netlve  Americen  Human  Remain  From 
ttw  Vidnlty  of  Silver  City,  ID  in  the 
Poaaeaaion  of  the  Archaoological 
Survey  of  Idaho— Weetem  Repoeitory, 
Idaho  State  Hiatorical  Society.  Boiae, 
ID 

AOaiCY:  National  Park  Service 
ACnON:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriati(Hi  Act 
(NAGPRA),  25  U.S.C  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Archaeological 
Survey  of  Idaho— Western  Repository, 
Idaho  State  Historical  Society,  Boise,  ID. 


A  detailed  assessment  of  the  human 
remains  was  made  by  Idaho  State 
Historical  Society  professional  staff  in 
consultation  with  representatives  of  the 
Shoshone-Bannock  Tribe  and  the 
Shoshone-Paiute  Indian  Tribe. 

In  1914,  human  remains  representing 
one  individual  were  donated  to  the 
Idaho  State  Historical  Society  by  Mr. 
O.D.  Brumbaugh  of  Silver  City,  ID.  Mr. 
Brumbaugh  identified  these  remains  as 
Chief  Buffalo  Horn,  a  Bannock  Indian 
leader  during  the  Bannock  War.  No 
associated  funerary  objects  are  present. 

A  document  associated  with  this 
donation  identified  the  skull  as  that  of 
Chief  Buffalo  Horn,  and  states  that  the 
skull  was  traced  and  identified  by  one 
of  the  Silver  City  volunteere,  Jim  Griffin, 
a  participant  in  the  Bannock  War  battle 
at  South  Mountain  of  1878  in  the 
vicinity  of  Silver  City.  Although  at  least 
three  alternatives  of  the  fate  of  Chief 
Buffalo  Horn  are  discussed  in  official 
reports  and  oral  histories,  the 
characteristics  of  this  skull,  including 
an  injury  to  the  left  side  of  the  skull,  and 
the  circumstances  regarding  its  recovery 
and  donation  to  the  Idaho  State 
Historical  Society  support  its 
identification  as  Chief  Buffalo  Horn.  Ms. 
Rosphine  J.  Coby,  a  great-great-great 
grandchild  of  Chief  Buffalo  Horn  has 
made  a  claim  of  lineal  descent  on  behalf 
of  herself  and  four  other  great-great- 
great  grandchildren  of  Chief  Buffalo 
Horn. 

Based  on  the  above  mentioned 
information,  officials  of  the  Idaho  State 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Idaho  State  Historical  Society  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3005  (a)(5)(A),  Ms.  Rosphine 
Coby  can  trace  her  ancestry  directly  and 
without  interruption  by  means  of  the 
traditional  kinship  system  of  the 
Bannock  Tribe  to  Chief  Buffalo  Horn. 

This  notice  has  been  sent  to  Ms. 
Rosphine  Coby  and  officials  of  the 
Shoshone-Bannock  Tribe  and  the 
Shoshone-Paiute  Indian  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  beUeves  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Robert  Yohe,  Director, 
Idaho  Archaeological  Survey,  Idaho 
State  Historical  Society,  210  Main 
Street,  Boise,  ID  83702;  telephone:  (208) 
334093847  before  February  28, 1997. 
Repatriation  of  the  human  remains  to 
Ms.  Rosphine  Coby  may  begin  after  that 


date  if  no  additional  claimants  come 
forward. 

Dated:  January  22, 1997. 
Frands  P.  McManamon, 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

[FR  Doc.  97-2111  Piled  1-28-97;  8:45  am] 
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Notice  of  Intent  to  Repatriate  Cultural 
Heme  in  the  Poaaeaaion  of  the  Heard 
Muaeum,  Phoenix,  AZ 

AQBICY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Heard  Museum, 
Phoenix,  AZ,  which  meet  the  definition 
of  "sacred  objects"  under  Section  2  of 
the  Act. 

The  items  consist  of  37  Hopi  spirit 
friends  or  katsina  masks 
(Katsinkwaatsim).  E)escriptive  names  of 
the  katsinimi  spirits  are  as  follows: 
Kipok-choshoposhyaka.  Masaau, 
Palasuwitzmi  Angdc'tsina,  Chakwaina 
(two  spirits),  Tasaf  katsina, 
Angak'tsinmana,  Poiwamutaka,  Heheya, 
Kweo,  Koyemsi  (seven  spirits),  Wawash 
katsina,  Qoqlo,  Angak'tsinum  (five 
spirits),  HiiUli,  Ngayayataaqa  katsina, 
tasafinana  (two  spirits),  Qoia 
kasinamana  (two  spirits),  Lenang 
katsina,  Kokopelli,  Hu-katsina, 
Angwusnasomtaaqa/Tumas,  Piptaka, 
Hemis  katsinmana  (two  spirits),  and 
Utefihem. 

Twenty-seven  of  these 
Katsinkwaatsim  were  donated  by  the 
Fred  Harvey  Corporation  to  the  Heard 
Museum  in  1978;  including  four  masks 
with  no  collection  information;  11 
masks  collected  by  Henry  Voth  in  the 
early  1900s;  and  12  masks  collected  by 
Charles  Owen  between  1912  and  1913. 
Nine  masks  are  individual  donations 
made  in  1971, 1975, 1976,  and  1982, 
and  the  circumstances  and  date  of 
acquisition  are  unknown  for  one  mask. 

Over  the  years,  Hopi  religious 
practitionera  have  visited  the  museum 
collections  to  provide  religious  care  for 
the  Katsinkwaatsim.  Diuing 
consultation,  representatives  of  the  Hopi 
Tribe  identified  these  37 
Katsinkwaatsim  as  specific  ceremonial 
objects  which  are  needed  by  traditional 
religious  leaders  for  the  practice  of  the 
Hopi  religion  by  present-day  adherents. 

Based  on  the  above-mentioned 
information,  officials  of  the  Heard 
Museum  have  detmnined  that. 
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pursuant  to  25  U.S.C.  3001  (3)(C),  these 
37  cultural  items  are  specific  ceremonial 
objects  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officials  of  the  Heard  Museum  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  items 
and  the  Hopi  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  beUeves  itself 
to  be  culturally  affiliated  with  these 
objects  should  contact  Mariin  Sullivan, 
Director,  The  Heard  Museum,  22  E. 
Monte  Vista  Rd.,  Phoenix,  AZ  85004- 
1480.  telephone  (602)  252-8840  before 
February  28, 1997.  Repatriation  of  these 
objects  to  the  Hopi  Tribe  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  January  21, 1997. 
Veletta  CanoutB, 
Acting  Departmental  Consulting 
Archeologist, 

Deputy  Manager,  Archeology  and 
Ethnography  Program. 

|FR  Doc  97-2110  Filed  1-28-97;  8:45  am) 
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Bureau  of  Reclamation 

Notice  of  Request  for  Revisions  of  a 
Currentiy  Approved  information 
Collection 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intentions  of  the 
Bureau  of  Reclamation  (Reclamation)  to 
revise  a  currently  approved  information 
collection  for  Certification  and 
Reporting  Summary  Forms  for  Acreage 
Limitation.  Because  of  recent  changes  to 
the  Acreage  Limitation  Rules  and 
Regulations  (43  CFR  Part  426),  revisions 
are  needed  to  the  summary  forms.  The 
revisions  would  be  included  on  the 
forms  starting  with  those  distributed  for 
the  1998  water  year. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  Reclamation, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  informaticm 
technology. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  31, 1997  to  be 
assured  of  consideration. 
R)R  FURTHER  INF0RMATK3N  CONTACT: 
Copies  of  the  proposed  revised  forms 
are  available  by  submitting  a  written 
request  to  the  Bureau  of  Reclamation, 
D-5200,  PO  Box  25007,  Denver. 
Colorado  80225-0007  or  by  calling  (303) 
236-1061,  extension  293.  Written 
comments  are  to  be  submitted  to 
Reclamation  at  the  above  address. 
SUPPLBMBn-ARY  INFORMATION: 

Title:  Certification  and  Reporting 
Summary  Forms  for  Acreage  Limitation, 
43  CFR  Part  426. 

OAffl  Approval  Number:  1006-0006. 

Abstract:  These  forms  are  to  be  used 
by  water  district  offices  to  summarize 
individual  landholder  certification  and 
reporting  forms  as  required  by  the 
Reclamation  Reform  Act  of  1982  (Title 
n  of  Pub.  L.  97-293)  and  43  CFR  Part 
426,  Acreage  Limitation  Rules  and 
Regulations  (currently  titled  Rules  and 
Regulations  for  Projects  Governed  by 
Federal  Reclamation  Law).  This 
information  allows  Reclamation  to 
establish  water  user  compliance  with 
reclamation  law. 

Frequency:  Annually. 

Respondents:  Contracting  entities  for 
Reclamation  project  irrigation  water. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  40  hours  per 
response. 

Estimated  number  of  Respondents: 
302. 

Estimated  number  of  Responses  per 
Respondent:  1.25. 

Estimated  Number  of  Annual 
Responses:  378. 

Estimated  Total  Annual  Burden  on 
Respondents:  15,120. 

Specific  Changes 

1.  Each  district  will  be  required  to 
indicate  the  Reclamation  Reform  Act  of 
1982  forms  submittal  threshold 
category,  either  Category  1  or  Category 
2,  on  their  district  summary  form(s). 
The  associated  instructions  will  be 
revised  to  reflect  this  new  requirement. 
This  requirement  will  be  included  on 
both  the  summary  of  certification  forms 
and  the  summary  of  reporting  forms 
because  often  districts  subject  to  the 
discretionary  provisions  may  have 
landholders  who  only  hold  land 
indirectly  in  their  district  and  have  not 
conformed  to  the  discretionary 


provisions.  Accordingly,  such  districts 
must  complete  both  a  summary  of 
certification  forms  and  a  summary  of 
reporting  forms. 

2.  All  district  summary  forms  and 
instructions  will  be  reviewed  and 
updated  to  ensure  Code  of  Federal 
Regulations  citations  reflect  the  revised 
Acreage  Limitation  Rules  and 
Regulations  that  become  effective  on 
January  1, 1998.  For  example,  the 
section  of  those  rules  that  addresses 
information  requirements  will  change 
from  43  CFR  426.10  to  43  CFR  421.18 
on  that  date. 

All  responses-to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  22, 1997. 
J.  Austin  Burlce, 

Director,  fttjgram  Analysis  Office. 
|FR  Doc.  97-2217  Filed  1-28-97;  8:45  am) 

BUJNO  CODE  4310-*«-M 


Notice  of  Request  for  Revisions  of  a 
Currently  Approved  information 
Collection 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intentions  of  the 
Bureau  of  Reclamation  (Reclamation)  to 
revise  a  currently  approved  information 
collection  for  Landholders'  Certification 
and  Reporting  Forms  for  Acreage 
Limitation.  Because  of  recent  changes  to 
the  Acreage  Limitation  Rules  and 
Regulations  (43  CFR  Part  426),  revisions 
are  needed  to  the  forms  and  burden 
hours.  The  revisions  would  be  included 
on  the  forms  starting  with  those 
distributed  for  the  1998  water  year. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  Reclamation, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
Reclamation's  estimated  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infiormation 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  31, 1997  to  be  . 
assured  of  consideration. 
FOR  FURTHER  MFORMATKM  CONTACT: 
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Copies  of  the  proposed  revised  forms 
are  available  by  submitting  a  written 
request  to  the  Bureau  of  Reclamation, 
D-5200,  P.O.  Box  25007,  E)enver, 
Colorado  80225-0007  or  by  calling  (303) 
236-1061,  extension  293.  Written 
comments  are  to  be  submitted  to 
Reclamation  at  the  above  address. 
8UPPLB»ITARY  INFOflMATION: 

Title:  Landholders'  Certification  and 
Reporting  Forms  for  Acreage  Limitation, 
43  CFR  Part  426. 

OIMB  Approval  Number  1006-0005. 

Abstract:  This  information  collection 
requires  certain  landholders 
(landowners  and  lessees)  to  complete 
forms  demonstrating  their  compliance 
with  the  acreage  limitation  provisions  of 
reclamation  law.  The  forms  establish 
each  landholder's  status  with  respect  to 
landownership  limitations,  full-cost 
pricing  thresholds,  lease  requirements, 
and  other  provisions  of  reclamation  law. 
In  addition,  primarily  through  the 
submittal  for  these  forms.  Reclamation 
becomes  aware  of  other  docimients  to 
request  for  review  from  landholders  and 
other  parties,  including  but  not  limited 
to:  leases,  fiarm  operating  agreements, 
trusts,  docimients  creating  entities,  etc. 
The  review  of  these  additional 
documents  is  performed  to  help 
determine  the  acreage  limitation  status 
and  entiUements  of  landholders,  and 
their  westwide  landholdings. 

Frequency:  Aimually. 

Respondents:  Owners  and  lessees  of 
land  on  Federal  Reclamation  projects 
whose  landholding  exceed  specified 
thresholds. 

Estimate  of  Burden:  Public  reporting 
burdm  for  this  collection  of  information 
is  estimated  to  average  0.35  hours  per 
response. 

Estimated  number  of  Respondents: 
32,100. 

Estimated  number  of  Responses  per 
Respondent:  1.02. 

Estimated  Number  of  Annual 
Responses:  32.750. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,500. 

Specific  Changes 

1.  The  forms  submittal  threshold  for 
qualified  recipients  changed  on  January 
1, 1997,  from  40  acres  to  80  or  240  acres 
depending  on  each  district's 
Reclamation  Reform  Act  of  1982  (RRA) 
forms  submittal  category.  This  change 
will  be  reflected  on  the  instructions  for 
the  following  forms:  Forms  7-2180,    . 
7,2180EZ,  7-2181,  7-2184,  and  7- 
21TRUST.  In  addition,  information  on 
the  RRA  forms  submittal  threshold 
categories  is  presented  on  Form  7- 
21INFO.  This  change  in  the  RRA  forms 
submittal  threshold  resulted  in  the 


reduction  in  burden  hours  reflected 
above. 

2.  The  requirement  for  reporting 
landholding  changes  will  be  revised  on 
January  1, 1998,  from  15  to  30  days  for 
district  notification  and  from  30  to  60 
days  for  the  submittal  of  new 
certification  or  reporting  forms.  This 
change  will  be  reflected  on  the 
following  forms  and  associated 
instructions:  Forms  7-2180,  7-2180EZ, 
7-2181.  7-2184.  7-2190,  7-2190EZ,  7- 
2191,  7-2194,  7-21PE,  7-21TRUST,  and 
7-21  VERIFY.  In  addition,  this 
information  is  included  on  Form  7- 
21INFO. 

3.  Nonresident  aliens  will  be  required 
to  indicate  the  country  of  which  they 
are  a  citizen  on  Forms  7-2180.  7- 
2180EZ.  7-2190,  and  7-2190EZ.  This 
change  to  the  information  collection  is 
also  reflected  on  the  associated 
instructions.  Nonresident  aliens  will 
also  be  asked  to  provide  proof  of 
citizenship  as  part  of  their  RRA  forms 
submittal  for  the  1998  water  year  or  on 
their  initial  submittal  of  RRA  forms, 
whichever  occurs  first. 

4.  Entities  that  have  not  been 
established  imder  State  or  Federal  law 
will  be  required  to  indicate  the  country 
in  which  they  are  established  on  Forms 
7-2181,  7-2184,  7-2191,  and  7-2194. 
This  change  to  the  information 
collection  is  also  reflected  on  the 
associated  instructions.  The  same 
requirement  will  be  included  on  Form 
7-21TRUST,  for  trusts  that  have  not 
been  established  under  State  or  Federal 
law.  Foreign  entities  and  foreign  trusts 
will  be  asked  to  provide  documentation 
verifying  they  are  established  in  the 
country  indicated  as  part  of  their  RRA 
forms  submittal  for  the  1998  water  year 
or  on  their  initial  submittal  of  RRA 
forms,  whichever  occurs  later. 

5.  As  of  January  1. 1998,  limited 
recipients  will  only  need  to  list  all  part 
owners  whose  attribution  of  land  from 
their  interest  in  the  limited  recipient 
results  in  more  than  40  acres.  Currentiy, 
the  actual  level  of  interest  owned  in  the 
entity  (more  than  4  percent)  is  also  a 
criterion.  This  change  will  be  reflected 
on  Forms  7-2181  and  7-2191,  and  the 
associated  instructions. 

6.  The  option  for  public  entities  to  use 
verification  forms  if  certain  criteria  are 
met  will  be  included  on  the  instructions 
for  Form  7-21PE.  This  was  not  an 
available  option  for  public  entities 
during  the  1997  water  year.  The  note  on 
the  instructions  for  Form  7-21VERIFY 
that  states  public  entities  caimot  use 
that  form  for  the  1997  water  jrear  will 
be  removed,  starting  with  the  forms  for 
the  1998  water  year. 

7.  The  requirement  that  trusts  which 
include  a  class  of  beneficiaries,  in 


addition  to  or  instead  of  specifically 
named  beneficiaries,  cannot  use  the 
verification  form  (Form  7-21VERIFY)  as 
their  annual  submittal  will  be  included 
on  the  instructions  to  Form  7- 
21TRUST.  This  requirement  will  also  be 
noted  on  the  instructions  for  Form  7- 
21VERIFY.  Prior  to  January  1, 1998, 
trusts  that  included  a  class  of 
beneficiaries  were  not  eligible  to  receive 
Reclamation  irrigation  water. 

8.  Trusts  that  are  required  to  have 
Taxpayer  Identification  Nimibers  (TINs) 
will  be  required  to  include  such  on  their 
Form  7-21TRUST.  The  instructions  for 
that  form  will  be  changed  to  reflect  this 
requirement. 

9.  The  instructions  for  Form  7- 
21VERIFY  concerning  annual  leases 
will  be  adjusted  to  clarify  that  only 
renewals  or  extensions  of  annual  leases 
(leases  for  a  term  of  1  year  or  less)  are 
eligible  to  use  Form  7-21  VERIFY.  All 
other  lease  renewals  or  extensions  must 
be  reported  on  a  standard  certificition 
or  reporting  form. 

10.  Four  definitions  will  be  updated 
on  Form  7-21INFO  to  reflect  the 
wording  used  in  the  revised  rules.  They 
are:  Contract;  Landholder;  Lease;  and 
Legal  entity  or  entity. 

11.  The  Form  7-21INFO  will  be 
revised  to  include  information  on  the  • 
application  of  the  administrative  fee  in 
addition  to  the  compensation  rate  (full- 
cost)  if  Reclamation  irrigation  water  is 
delivered  to  ineligible  excess  land. 

12.  All  forms  and  instructions  vnll  be 
reviewed  and  updated  to  ensure  Code  of 
Federal  Regulations  citations  reflect  the 
revised  Acreage  Limitation  Rules  and 
Regulations  that  become  effective  on 
January  1, 1998.  (The  current  rules  are 
entitled.  Rules  and  Regulations  for 
Projects  Governed  by  Federal 
Reclamation  Law.)  For  example,  the 
section  of  those  rules  that  addresses 
information  requirements  will  change 
from  43  CFR  426.10  to  43  CFR  426.18 
on  that  date. 

All  responses  to  this  notice  vtrill  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  22, 1997 
|.  Austin  Burke, 

Director,  Program  Analysis  Office. 
|FR  Doc.  97-2218  Filed  1-28-97;  8:45  ami 
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INTERNATIONAL  TRADE 
COMMISSION 

PnwsUgation  No.  332-377] 

Program  To  Maintain  Investment 
Restrictions  DatatMise 

AGENCY:  United  States  International' 
Trade  Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  January  22, 1997. 
SUMMARY:  Following  receipt  of  a  request 
on  January  15, 1997,  from  the  UnitcKl 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-377.  Program  To  Maintain 
Investment  Restrictions  Database,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  the  investigation 
may  be  obtained  from  Mr.  Richard 
Brown  (202-205-3438)  or  Mr.  Patrick 
Coleman  (202-205-3459).  For 
information  on  the  legal  aspects  of  this 
investigation,  contact  Mr.  William 
Geaiiiart  of  the  Commission's  Office  of 
the  General  Coiuisel  (202-205-3091). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  (202-205-1810). 

BACKGROUND:  As  requested  by  the  USTR 
in  a  letter  dated  January  8, 1997,  the 
Commission,  pursuant  to  section  332(g) 
of  the  Tariff  Act  of  1930,  instituted  an 
investigation  for  the  purpose  of 
developing  a  database  that  identifies 
and  provides  pertinent  information 
regarding  foreign  investment 
restrictions.  The  USTR's  letter  stated 
that  the  database  would  assist  USTR  in 
assessing  the  value  of  commitments 
undertaken  by  other  countries  and 
reporting  on  the  final  outcome  of 
negotiations  currently  underway  to 
develop  a  multilateral  agreement  on 
investment  (MAI)  within  the 
Organization  for  Economic  Cooperation 
and  Development  (OECD). 

The  USTR  requested  that  the 
Commission  provide  an  initial  listing  of 
investment  restrictions  by  January  31, 
1997,  and  provide  further  iterations  of 
the  document  as  interagency  input  and 
the  results  of  ongoing  negotiations  are 
incorporated.  USTR  indicated  that  all  or 
part  of  the  database  may  be  classified  as 
confidential. 

By  order  of  the  Commission. 

Issued:  January  23, 1997. 
Donna  R.  Koehnke, 
Secretary. 

(PR  Doc.  97-2180  Filed  1-28-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 


Mine  Safety  and  Haaitti  Administration 
Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1. 0  ft  D  Coal  Company 

(Docket  No.  M-96-166-C1 

D  &  D  Coal  Company,  139  E. 
Independence  Street,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.335  (construction  of  seals)  to  its  7 
Foot  Drift  Mine  (I.D.  No.36-08092) 
located  in  Schuylkill  County, 
Pennsylvania,  llie  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction  of 
seals  using  wooden  materials  of 
moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  D  ft  D  Coal  Company 

(Docket  No.  M-96-167-CI 

D  &  D  Coal  Company,  139  E. 
Independence  Street,  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1100  (quantity  and  location  of  - 
firefighting  equipment)  to  its  7  Foot 
Drift  Mine  (I.D.  No.  36-08092)^located 
in  Schuylkill  County,  Pennsylvania.  The 
petitioner  proposes  to  use  only  portable 
fire  extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Apogee  Coal  Company  dba  Arch  of 
Illinois 

(Docket  No.  M-96-168-C1 

Apogee  Coal  Company  dba  Arch  of 
Illinois,  P.O.  Box  308,  Percy,  Illinois 
62272  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.901(a) 
(protection  of  low-  and  medium-voltage 
three-phase  circuits  used  underground) 
to  its  Conant  Mine  (I.D.  No.  11-02886) 


located  in  Perry  County,  Illinois.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  a  diesel  powered 
generator  to  be  operated  for  supplying 
power  to  mobile  mining  equipment 
when  such  equipment  is  being  moved 
from  one  area  of  the  mine  to  another 
without  grounding  the  neutral  to  a  low 
resistance  ground  field.  The  petitioner 
states  that  mining  personnel  would  be 
trained  in  the  proper  testing  procedures 
to  be  used  at  the  mine  whenever  this 
practice  occurs.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 


4.  Bumrite  Slope  Coal  Company 

[Docket  No.  M-96-169-C1 

Bumrite  Slope  Coal  Com{>any,  325 
Mulberry  Street,  Atlas,  Permsylvania 
17851  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100  (quantity 
and  location  of  firefighting  equipment) 
to  its  Bumrite  Slope  (I.D.  No.  36-08547) 
located  in  Columbia  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Bumrite  Slope  Coal  Company 

[Docket  No.  M-96-170-C:| 

Bumrite  Slope  Coal  Company,  325 
Mulberry  Street,  Atlas,  Pennsylvania 
17851  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (d)  &  (i) 
(mine  map)  to  its  Bumrite  Slope  Mine 
(I.D.  No.  36-08547)  located  in  Columbia 
County,  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tuimel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the. 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

6.  Bumrite  Slope  Coal  Company 

[Docket  No.  M-96-171-C1 

Bumrite  Slope  Coal  Company,  325 
Mulberry  Street,  Atlas,  Pennsylvania 
17851  has  filed  a  petition  to  modify  the 
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application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Bumrite  Slope  Mine 
(I.D.  No.  36-08547)  located  in  Columbia 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Bumrite  Slope  Coal  Company 

[Docket  No.  M-96-172-C 

Bumrite  Slope  Coal  Company,  325 
Mulberry  Street,  Atlas,  Pennsylvania 
17851  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1400  (hoisting 
equipment;  general)  to  its  Bumrite 
Slope  (I.D.  No.  36-08547)  located  in 
Columbia  County.  Pennsylvania.  The 
petitioner  proposes  to  use  a  slope 
conveyance  (gunboat)  in  transporting 
persons  without  installing  safety  catches 
or  other  no  less  effiective  devices  but 
instead  use  an  incretsed  rope  strength/ 
safety  factor  and  secondary  safety  rope 
connection  in  place  of  such  devices. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Martin  County  Coal  Corporadon 

(Dockat  No.  M-9fr-17S-C] 

Martin  County  Coal  Corporation,  P.O. 
Box  5002.  Inez.  Kentucky  41224  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.513-1  (electric 
conductor;  size)  to  its  Pegasus  Mine  (I.D. 
No.  15-17330)  located  in  Martin 
County,  Kentucky.  The  petitioner 
proposes  to  install  cvurent  limiting 
devices  in  conveyor  belt  drive  electrical 
installations  to  ensure  deenergization  of 
the  circuit  before  a  rise  in  temperature 
from  normal  operation  will  damage  the 
insulating  materials  of  electrical 
conductors.  The  petitioner  asserts  that 
the  proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Mallie  Coal  Company.  Inc. 

(Docket  No.  M-96-174-CI 

Mallie  Coal  Company,  Inc..  Route  1, 
Box  173.  Woodbine,  Kentucky  40771 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.38O(0(4)(i) 
(escapeways;  bituminous  and  lignite 
mines)  to  its  Mine  No.  5  (I.D.  No.  15- 
17314)  located  in  Knox  Coimty, 
Kentucky.  The  petitioner  proposes  to 
install  two  five-pound  or  one  ten-pound 
portable  chemiod  fire  extinguisher  in 


the  operators  deck  of  each  Mescher 
tractor  operated  at  the  mine;  to  have  the 
fire  extinguisher  readily  accessible  to 
the  operator;  and  to  have  each  fire 
extinguisher  inspected  daily  by  the 
equipment  operator  prior  to  entering  the 
escapeway.  The  petitioner  asserts  that 
the  proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

10.  Apex  Minerals,  Inc. 

(Docket  No.  M-96-175-C) 

Apex  Minerals,  Inc.,  P.O.  Box  117, 
Kimper,  Kentucky  41539  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment;  maintenance)  to  its  Mine 
No.  1  (I.D.  No.  15-02096)  located  in 
Pike  County,  Kentucky.  The  petitioner 
proposes  to  use  permanently  installed, 
spring-loaded  locking  devices  on  mobile 
battery-powered  equipment  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

11.  Raw!  Sales  and  Processing 
Company 

(Docket  No.  M-96-176-C] 

Rawl  Sales  and  Processing  Company, 
P.O.  Box  722.  Matewan,  West  Virginia 
25678  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Tall  Timber  Mine  (I.D.  No.  15-13720) 
located  in  Pike  County,  Kentucky.  The 
petitioner  proposes  to  use  a  diesel 
generator  to  power  mobile  equipment  in 
and  out  of  its  mine.  The  petitioner 
asserts  that  the  use  of  this  generator  as 
a  mobile  unit  used  in  conjunction  with 
the  tramming  of  mobile  equipment  does 
not  enable  attaching  the  unit  to  the 
mine's  ground  fields.  The  petitioner  has 
outlined  in  this  petition  specific 
changes  and  adjustments  that  would  be 
made  to  the  generator  set  to  ensure  that 
the  proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

12.  Road  Fork  Development  Company 

(Docket  No.  M-96-177-CI 

Road  Fork  Development  Company, 
P.O.  Box  565,  Matewan,  West  Virginia 


25678  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Calloway  Mine  (I.D.  No.  15-17252);  its 
Pegs  Branch  Mine  (I.D.  No.  15-17541); 
its  Bumwell  Energy  Mine  (I.D.  No.  15- 
16599);  and  its  Extra  Energy  Mine  (I.D. 
No.  15-15386)  all  located  in  Pike 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
the  mines.  The  petitioner  asserts  that 
the  use  of  this  generator  as  a  mobile  unit 
used  in  conjuiiction  with  the  tramming 
of  mobile  equipment  does  not  enable 
attaching  the  unit  to  the  mine's  ground 
fields.  The  petitioner  asserts  that  the 
proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

13.  Dry  Foric  Enei^,  Inc. 

(Docket  No.  M-96-178-C) 

Dry  Fork  Energy,  Inc..  P.O.  Box  157, 
McCarr,  Kentucky  41544  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.503  (permissible  electric  face 
equipment)  to  its  Mine  No.  1  (I.D.  No. 
15-17385)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  on  mobile 
battery-powered  machines  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  altemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

14.  Dry  Forlc  Energy,  Inc. 

(Docket  No.  M-9&-179-CI 

Dry  Fork  Energy,  hic,  P.O.  Box  157. 
McCarr,  Kentucky  41544  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.701  (grounding  metallic  fi'ames, 
casings,  and  other  enclosures  of  electric 
equipment)  to  its  Mine  No.  1  (I  J).  No. 
15-17385)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  diesel  generator  to  power  mobile 
equipment  in  and  out  of  the  mines.  The 
petitioner  asserts  that  the  use  of  this 
generator  as  a  mobile  unit  used  in 
conjunction  with  the  tramming  of 
mobile  equipment  does  not  enable 
attaching  the  unit  to  the  mine's  groimd 
fields.  The  petitioner  has  outlined  in 
this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the 
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generator  set  to  ensure  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

15.  Dry  Fork  Enei^,  Inc. 

[Docket  No.  M-96-180-CI 

Dry  Fork  Energy,  Inc.,  P.O.  Box  157, 
McCarr,  Kentucky  41544  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.901(a)  (protection  of  low/-  and 
medium-voltage  three-phase  circuits 
used  underground)  to  its  Mine  No.  1 
(I.D.  No.  15-17385)  located  in  Pike 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  diesel  generator  to 
power  mobile  equipment  in  ahd  out  of 
its  mine.  The  petitioner  asserts  that  the 
use  of  this  generator  as  a  mobile  unit 
used  in  conjunction  with  the  tramming 
of  mobile  equipment  does  not  enable 
attaching  the  imit  to  the  mine's  ground 
fields,  ll^e  petitioner  has  outlined  in 
this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the 
generator  set  to  ensure  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

16.  Apex  Minerals,  Inc. 

(Docket  No.  M-96-181-C1 

Apex  Minerals.  Inc.,  P.O.  Box  329, 
Sidney,  Kentucky  41564  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.701  (grounding  metallic  &ames, 
casings,  and  other  enclosures  of  electric 
equipment)  to  its  Mine  No.  1  (I.D.  No. 
15-02096)  located  in  Pike  County. 
Kentucky.  The  petitioner  proposes  to 
use  a  diesel  generator  to  power  mobile 
equipment  in  and  out  of  its  mine.  The 
petitioner  asserts  that  the  use  of  this 
generator  as  a  mobile  unit  used  in 
conjunction  with  the  tramming  of 
mobile  equipment  does  not  enable 
attaching  the  unit  to  the  mine's  ground 
fields.  The  petitioner  has  outlined  in 
this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the 
generator  set  to  ensure  that  the  proposed 
alternative  method  would  provide  at 
least  the  stmie  measure  of  protection  as 
would  the  mandatory  standard. 

17.  Apex  Minerab,  Inc. 

(Docket  No.  M-96-182-C] 

Apex  Minerals,  Inc.,  P.O.  Box  329, 
Sidney,  Kentucky  41564  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.901(a)  (protection  of  low-  and 
mediiun-voltage  three-phase  circuits 
used  underground)  to  its  Mine  No.  1 
(I.D.  No.  15-02096)  located  in  Pike 
County,  Kentucky.  The  petitioner 
proposes  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
its  mine.  The  petitioner  asserts  that  the 


use  of  this  generator  as  a  mobile  unit 
used  in  conjimction  with  the  tramming 
of  mobile  equipment  does  not  enable 
attaching  the  unit  to  the  mine's  ground 
fields.  The  petitioner  has  outlined  in 
this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the 
generator  set  to  ensure  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

18.  Kerr-McGee  Coal  Coqporatimi 

[Docket  No.  M-96-183-C] 

Kerr-McGee  Coal  Corporation,  Caller 
Box  3013,  Gillette,  Wyoming  82717  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  77.1304(a) 
(blasting  agents;  special  provisions]  to 
its  Jacobs  Ranch  Mine  (I.D.  No.  48- 
00997)  located  in  Campbell  County, 
Wyoming.  The  petitioner  proposes  to 
use  petroleum-based  lubrication  oil, 
which  would  be  drained  from  its  Jacobs 
Ranch  Mine  equipment,  blended  mth 
fuel  oil  to  create  an  Ammonium  Nitrate 
Fuel  Oil  (ANFO)  blasting  agent.  The 
petitioner  also  proposes  to  submit 
proposed  revisions  to  its  part  48  training 
plan,  which  include  initial  and  refiesher 
training  regarding  compliance  to  its 
petition,  to  the  District  Manager  within 
60  days  after  granting  of  this  petition. 
Hie  petitioner  has  outlined  in  this 
petition  specific  procedures  that  would 
be  followed  in  creating  the  ANFO  and 
using  the  blasting  agent.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standardr 

19.  M  ft  H  Coal  Company 

[Docket  No.  M-g6-184-Cl 

M  &  H  Coal  Company,  P.O.  Box  559, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1200  (d)  ft  (i)  (mine  map)  to  its 
Mercury  Slope  (I.D.  No.  36-01920) 
located  in  Schuylkill  Coiuty, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  fit>ra  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  100-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


20.  M  ft  H  Coal  Company 

[Docket  No.  M-9fr-18S-Cl 

M  &  H  Coal  Company,  P.O.  Box  559, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its 
Mercury  Slope  (I.D.  No.  36-01920) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  revise  and  supplement  mine  maps 
annually  instead  of  every  6  months,  as 
required,  and  to  update  maps  daily  by 
hand  notations.  The  petitioner  asserts 
that  the  proposed  alternative  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

21.  M  ft  H  Coal  Company 

[Docket  No.  M-96-186-C1 

M  &  H  Coal  Company,  P.O.  Box  559, 
Hegins,  Pennsylvania  17938  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.335  (construction  of  seals)  to  its 
Merciuy  Slope  (I.D.  No.  36-01920) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  standard  to  permit 
alternative  methods  of  construction  of 
seals  u^ing  wooden  materials  of 
moderate  size  and  weight  due  to  the 
difficulty  in  accessing  previously  driven 
headings  and  breasts  containing 
inaccessible  abandoned  workings;  to 
accept  a  design  criteria  in  the  10  psi 
range;  and  to  permit  the  water  trap  to  be 
installed  in  the  gangway  seal  and 
sampling  tube  in  the  monkey  seal  for 
seals  installed  in  pairs.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

22.  Sheldon  Derek 

(Docket  No.  M-96-187-CI 

Sheldon  Derek,  133  E.  Academy 
Street,  Shamokin,  Pennsylvania  17872 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1202-l(a) 
(temporary  notations,  revisions,  and 
supplements)  to  its  Slope  No.  1  Mine 
(I.D.  No.  07018)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  proposes  to  revise  and 
supplement  mine  maps  annually 
instead  of  every  6  months,  as  required, 
and  to  update  maps  daily  by  hand 
notations.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 
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23.  SheldoD  Darck 

(Docket  No.  M-g6-188-Cl 

Sheldon  Derek.  133  E.  Academy 
Street,  Shamokin.  Pennsylvania  17872 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1200  (mine 
map)  to  its  Slope  No.  1  Mine  (I.D.  No. 
07018)  located  in  Northumberland 
County.  Pennsylvania.  The  petitioner 
proposes  to  use  cross-sections  instead  of 
contour  lines  through  the  intake  slope, 
at  locations  of  rock  tunnel  connections 
between  veins,  and  at  1,000-foot 
intervals  of  advance  from  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  lOO-foot  limit  through  rock 
tunnels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

24.  Sheldon  Derek 

(Docket  No.  M-96-189-C] 

Sheldon  Derek.  133  E.  Academy 
Street.  Shamokin,  Pennsylvania  17872 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100  (quantity 
and  location  of  firefighting  equipment) 
to  its  Slope  No.  1  Mine  (LD.  No.  07018) 
located  in  Northumberland  County. 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

25.  Jordan  Coal  Company 

(Docket  No.  M-96-190-C1 

Jordan  Coal  Company,  133  E. 
Academy  Street,  Shamokin. 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1202-l(a)  (temporary  notations, 
revisions,  and  supplements)  to  its 
Jordan  No.  1  Slope  Mine  (I.D.  No. 
07681)  located  in  Northumberland 
County,  Pennsylvania.  The  petitioner 
proposes  to  revise  and  supplement  mine 
maps  annually  instead  of  every  6 
months,  as  required,  and  to  update 
maps  daily  by  hand  notations.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 


26.  Jordan  Coal  Company 

(Docket  No.  Nf-9&-191-a 

Jordan  Coal  Company,  133  E. 
Academy  Street.  Shamokin, 
Pennsylvania  17872  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.1200  (mine  map)  to  its  Jordan  No.  1 
Slope  Mine  (I.D.  No.  36-07681)  located 
in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  cross-sections  instead  of  contour 
lines  through  the  intake  slope,  at 
locations  of  rock  tunnel  connections 
between  veins,  and  at  1.000-foot 
intervals  of  advance  fit>m  the  intake 
slope  and  to  limit  the  required  mapping 
of  the  mine  workings  above  and  below 
to  those  present  within  100  feet  of  the 
veins  being  mined  except  when  veins 
are  interconnected  to  other  veins 
beyond  the  lOO-foot  limit  through  rock 
tuimels.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

27.  Jordan  Coal  Company 

[Docket  No.  M-96-192-CI 

Jordan  Coal  Comptmy  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1100  (quantity  and  location  of 
firefighting  equipment)  to  its  Jordan  No. 
1  Slope  Mine  (I.D.  No.  36-07681) 
located  in  Northumberland  County, 
Pennsylvania.  The  petitioner  proposes 
to  use  only  portable  fire  extinguishers  to 
replace  existing  requirements  where 
rock  dust,  water  cars,  and  other  water 
storage  are  not  practical.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

28.  Consolidation  Coal  Company 

(Docket  No.  M-96-193^1 

Consolidation  Coal  Company.  Consol 
Plaza,  1800  Washington  Road. 
Pittsburgh.  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Shoemaker 
Mine  (I.D.  No.  46-01436)  located  in 
Marshall  County,  West  Virginia.  Due  to 
deteriorating  roof  and  rib  conditions  in 
certain  areas  of  the  return  aircourse. 
traveling  the  area  in  entirety  would  be 
unsafe.  The  petitioner  proposes  to 
establish  two  check  points  to  monitor 
the  affected  area;  to  maintain  these 
check  points  in  a  safe  condition;  to  have 
a  certified  person  test  for  methane  and 
the  quantity  of  air  on  a  weekly  basis  at 
each  check  point;  and  to  have  the 
person  making  examinations  and  tests 
record  their  initials,  date,  and  time  in  a 
record  book  kept  on  the  surface  and 


made  available  for  inspection  by 
interested  persons.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measiu«  of  protection  as  would  the 
mandatory  standard. 

29.  Apogee  Coal  Company  dba  Arch  of 
Illinois 

[Docket  No.  M-9&-194-C1 

Apogee  Coal  Company  dfaia  Arch  of 
Illinois,  P.O.  Box  308,  Percy.  Illinois 
62272-0308  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.333(b)(3)  (ventilation  controls)  to  its 
Conant  Mine  H-D.  No.  11-02886) 
located  in  Perry  County.  Illinois.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  permanent  stoppings 
to  be  built  and  maintained  to  a  point  not 
to  exceed  900  feet  from  the  point  of 
deepest  penetration  in  the  conveyor  belt 
ent^  or  to  a  distance  from  the  point  of 
deepest  penetration  in  the  conveyor  belt 
entry  not  to  exceed  IVz  time  the  length 
of  the  Archveyor  continuous  &ce 
haulage  system.  The  petitioner  states 
that  application  of  the  standard  would 
result  in  a  diminution  of  safety  to  the 
miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

30.  Sargent  Hollow  Mining  Corporation 

[Docket  No.  M-96-195-C1 

Sargent  Hollow  Mining  Corporation, 
P.O.  Box  2560,  Wise.  Virginia  24293  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(2) 
(weekly  examination)  to  its  Mine  No.  1 
(I.D.  No.  44-06795)  located  in  Wise 
County.  Virginia.  Due  to  deteriorating 
roof  conditions  in  certain  areas  of  the 
return  aircourse.  traveling  the  area  in 
entirety  would  be  unsafe.  The  petitioner 
proposes  to  evaluate  the  quality  and 
quantity  of  air  in  the  afiiected  area  at  S.S. 
No.  323  inby,  and  S.S.  No.  270  outby  the 
dangerous  roof  area.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  not  result  in  a 
diminution  of  safety  to  the  miners. 

31.  Freedom  Energy  Mining  Company 

(Docket  No.  N4-96-196-C1 

Freedom  Energy  Mining  Company. 
P.O.  Box  239.  Sidney.  Kentucky  41564 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Mine  No.  1  (I.D.  No. 
15-07082)  located  in  Pike  County, 
Kentucky.  Tlie  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  on  mobile 
battery-powered  equipment  to  prevent 
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unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

32.  Rockhottse  Enei^  Mining  Cimipany 

[Docket  No.  M-96-197-CJ 

Rockhouse  Energy  Mining  Company. 
P.O.  Box  239,  Sidney,  Kentucky  41564 
has  Bled  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment: 
maintenance)  to  its  Rockhouse  Mine  No. 
1  (LD.  No.  15-17651)  located  in  Pike 
County,  Kentucky.  "Hie  petitioner 
proposes  to  use  permanently  installed, 
spring-loaded  locking  devices  on  mobile 
battery-powered  equipment  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficuh 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safaty  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  o^ 
protection  as  would  the  mandatory 
standard. 

33.  Solid  Energy  Mining  Cmnpany 

[Docket  No.  M-g6-198-C) 

Solid  Energy  Mining  Company.  P.O. 
Box  368,  Sidney,  Kentucky  41564  has 
filed  a  petition  to  modify  Uie 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance]  to  its  Mine  No.  1  (I.D.  No. 
15-07475)  located  in  Pike  County. 
Kentucky.  The  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  on  mobile 
battery-powered  equipment  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed'aitemative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 


34.  Qean  Enei^gy  Mining  Company 

(Docket  No.  M-96-199-CI 

Clean  Energy  Mining  Company,  P.O. 
Box  267,  Sidney,  Kentucky  41564  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  to  its  Mine  No.  1  (I.D.  No. 
15-10753)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  permanently  installed,  spring- 
loaded  locking  devices  on  mobile 
battery-powered  equipment  to  prevent 
unintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  difficult 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  states  that 
application  of  the  standard  would  result 
in  a  diminution  of  safety  to  the  miners. 
In  addition,  the  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

35.  Siflney  Coal  Conqiany,  Inc. 

[Docket  No.  M-96-200-C] 

Sidney  Coal  Company,  Inc.,  P.O.  Box 
299,  Sidney,  Kentucky  41564  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.701  (grounding  metallic 
frames,  casings,  and  other  enclosures  of 
electric  equipment)  to  its  subsidiaries: 
the  Black  Diamond  Coal  Company, 
Mine  No.  1  {I.D.  No.  15-17356);  the 
Clean  Energy  Mining  Company,  Mine 
No.  1  (I.D.  No.  15-10753);  the  Freedom 
Energy  Mining  Company,  Mine  No.  1 
(LD.  No.  15-07082);  Uie  Rockhouse 
Energy  Mining  Company,  Rockhouse 
Mine  No.  1  (I.D.  No.  15-17651);  and  Uie 
Solid  Energy  Mining  Company,  Mine 
No.  1  (LD.  No.  15-07475)  all  located  in 
Pike  County,  Kentucky.  The  petitioner 
proposes  to  use  a  diesel  generator  to 
power  mobile  equipment  in  and  out  of 
these  mines.  The  petitioner  asserts  that 
the  use  of  this  generator  as  a  mobile  unit 
used  in  conjunction  with  the  tramming 
of  mobile  equipment  does  not  enable 
attaching  the  unit  to  the  mines'  groiuid 
fields.  The  petitioner  has  outlined  in 
this  petition  specific  changes  and 
adjustments  that  would  be  made  to  the  . 
generator  set  to  ensure  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

36.  Golden  Oak  Mining  Company,  L.F. 

(Docket  No.  M-96-201-CI 

Golden  Oak  Mining  Company,  L.P., 
HC  85,  Box  177,  Whitesburg,  Kentucky 
41858  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.362(d)(2)  (on- 
shift  examination)  to  its  Tango  Mine 
(LD.  No.  15-13294),  its  Golden  Oak  3- 


A  Mine  (LD.  No.  15-02046),  its  Golden 
Oak  No.  3  Mine  (LD.  No.  15-17372)  all 
located  in  Letcher  County,  Kentucky; 
and  its  Black  Oak  Mine  No.  10  (I-D.  No. 
15-17592)  located  in  Knott  County. 
Kentucky.  The  petitioner  proposes  to 
use  a  20-foot  probe  to  conduct  methane 
tests  in  all  unbolted  places;  in  all 
working  places  where  roof  bolting  is 
being  performed;  in  working  places 
where  a  continuous  miner  is  actively 
cutting  coal,  and  to  attach  a  device  to 
the  continuous  miner  holding  a 
methane  detector  to  conduct  the  test 
within  36  inches  of  the  deepest  point  of 
penetration  in  the  cut,  if  the  cut  is 
deeper  than  20  feet;  and  to  calibrate  the 
methane  monitor  on  the  continuous 
miner  to  warn  the  operator  at  1.0% 
methane  and  to  deenergize  the  machine 
at  1.5%  methane.  The  petitioner  has 
outlined  in  this  petition  specific 
procedures  to  be  followed  when  using 
its  alternative  method.  The  petitioner 
states  that  application  of  the  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

37.  Blue  Mountain  Enei^,  Inc 

[Docket  No.  M-96-202-C1 

Blue  Mountain  Energy,  Inc.,  Box 
1067,  Rangely,  Colorado  81648  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1002  (location  of  trolley 
wires,  trolley  feeder  wires,  high-voltage 
cables  and  transformers)  to  its  Deserado 
Mine  (IJ).  No.  05-03505)  located  in  Rio 
Blanco  County,  Colorado.  The  petitioner 
proposes  to  use  2,400-volt  cables  to 
po%ver  longwall  equipment  in  the  active 
pillar  workings;  to  implement 
additional  safety  procedures  and 
devices;  and  to  provide  training  to  all 
mining  personnel  before  the  proposed 
alternative  method  is  implemented.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

38.  Elk  Run  Coal  Company,  Inc. 

[Docket  No.  M-96-203-C1 

Elk  Run  Coal  Company,  Inc.,  P.O.  Box 
497,  Sylvester.  West  Virginia  25193  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires,  and 
high-voltage  cables  and  transformers)  to 
its  Black  Knight  n  Mine  (I.D.  No.  46- 
08402)  located  in  Boone  County,  West 
Virginia.  The  petitioner  proposes  to  use 
2,300-volt  cables  to  fHiwer  longwall 
equipment  in  the  active  pillar  workings; 
to  implement  additional  safety 
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procedures  devices;  and  to  provide 
training  to  all  mining  personnel  before 
the  proposed  alternative  method  is 
implemented.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  Furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations,  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  28, 1997.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  22, 1997. 
Patricia  W.  Sihrey, 

Director,  Office  of  Standards,  Regulations, 
and  Variances. 

|FR  Doc  97-2122  Filed  1-28-97;  8:45  am] 
MLIMQ  OOOC  WtO  13  P 


Dated:  January  24, 1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-2228  Filed  1-28-97;  8:45  am) 

BHAJNQ  OOOe  7S6»-01-« 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
Qaosciences;  Notica  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  Febniaiy  21, 1997;  8:00 
A.M.-5:00  P.M. 

Place:  Room  #770,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA. 

Type  of  Meeting:  aosed. 

Qmtact  Person:  Dr.  Michael  Mayhew, 
Program  Director,  Education  and  Human 
Resources  Program.  Division  of  Earth 
Sciences,  Room  785,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (70.3)  306-1557. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Postdoctoral  Research  Fellowship 
Applications  as  part  of  the  selection  process 
for  awards. 

Reason  for  Qoaing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 


Special  Emphasis  Panel  in  Human 
Resource  Development;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Human  Resource 
Development  (*1199) 

Date  and  Time:  February  20. 1997:  8:30 
a.m.  to  5:00  p.m.;  February  21, 1997:  8:30 
a.m.  to  5.-00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  330,  Arlington,  VA 
22230. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Dr.  Bobby  Wilson,  Program 
Director,  Human  Resource  Development 
Division,  Room  815,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230  Telephone:  (703)  306- 
1634. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  formal 
proposals  submitted  to  the  Centers  of 
Research  Excellence  in  Science  and 
Technology  (CREST)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  24, 1997. 
M.  RaiMoca  WinUer. 
Committee  Management  Officer. 
[FR  Doc.  97-2227  Filed  1-28-97;  8:45  am] 


Advisory  Panel  for  Long  Term  f>roJect8 
in  Environmental  Biology;  Notica  of 
Mealing 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Panel  for  Long  Term 
Projects  in  Environmental  Biology. 

Date  and  Time:  February  24-26, 1997. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Room  310,  Arlington,  VA 
22230. 

Type  of  Meeting:  Closed. 


Contact  Person:  Dr.  Meredith  Lane, 
Division  of  Environmental  Biology,  Room 
635,  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 
Telephone:  (703)  306-1481. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
sulmiitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate  Biotic 
Surveys  and  Inventory  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiuv,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated;  January  24, 1997. 
M.  Rebecca  Winlder, 
Committee  Management  Officer. 
IFR  Doc.  97-2226  Filed  1-28-97;  8:45  am] 
BIUJNQ  CODE  7B65-ei-M 


Special  Emphasis  Panel  In  Physics; 
Notica  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  that  a  Special 
Emphasis  Panel  in  Physics  (1208)  will 
be  holding  telephone  conferences  for 
the  purpose  of  reviewing  proposals 
submitted  to  the  Theoretical  Physics 
Program.  In  order  to  review  the  large 
volume  of  proposals,  telephone  panel 
conferences  will  be  held  February  18- 
21(6),  and  February  24-28(6),  1997.  All 
meetings  will  be  closed  to  the  public 
and  will  be  held  at  the  National  Science 
Foundation,  Room  1015,  4201  Wilson 
Blvd.,  Arlington,  VA  between  8:30  a.m. 
and  6:30  p.m. 

Contact  Person:  Dr.  Boris  Kayser,  Program 
Director  for  Theoretical  Physics,  Division  of 
Physics,  Room  1015,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230.  Telephone:  (703)  306-1889. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  4  and  (6)  of  Uie  Government 
in  the  Sunshine  Act 

Dated:  January  24, 1997. 
M.RalMOcaWmUa-, 
Committee  Management  Officer. 
IFR  Doc  97-2225  Piled  1-28-97;  8:45  am] 
iHJJNQ  coos  7BM-«1-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-461] 

Illinois  Power  Company,  Soyland 
Power  Cooperative;  Consideration  of 
Approval  of  Transfer  of  License  and 
IsiMiance  of  Conforming  License 
Amendments,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Conunission  (the  Commission)  is 
considering  the  issuance  of  an  order 
approving,  under  10  CFR  50.80,  the 
transfer  of  Facility  Operating  License 
No.  NPF-62,  to  the  extent  now  held  by 
Soyland  Power  Cooperative  (Soyland), 
to  Illinois  Power  Company  (IP,  the 
licensee)  with  respect  to  the  Clinton 
Power  Station,  Unit  No.  1  (CPS),  located 
in  DeVVitt  County,  Illinois,  and  issuance 
of  conforming  amendments  under  10 
CFR  50.90. 

CPS  presently  is  jointly  owned  by  IP 
(86.79%)  and  Soyland  (13.2r%)  with  IP 
authorized  to  act  as  agent  for  Soyland 
and  having  exclusive  responsibility  and 
control  over  the  operation  and 
maintenance  of  the  facility.  Soyland  is 
proposing  to  transfer  its  13.21% 
minority  ownership  interest  to  IP, 
resulting  in  IP  becoming  the  sole  owner 
of  CPS.  The  license  would  be  amended 
to  reflect  the  transfer  of  ownership. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
a  license,  or  any  right  thereunder,  aiter 
notice  to  interested  persons.  Such 
approval  is  contingent  upon  the 
Commission's  determination  that  the 
proposed  transferee  is  qualified  to  hold 
the  license  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  of  the  Commission.  If  the 
Commission  determines  that  approval 
should  be  given,  it  will  issue  an  order 
setting  for&  its  consent  to  the  transfer. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amdnded 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facilities  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
diffierent  kind  of  accident  from  any 


accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  it  merely 
revises  the  Operating  License  to  indicate  the 
transfer  of  a  minority  ownership  interest  to 
the  current  majority  owner  and  sole  operator 
of  the  facility.  This  proposed  amendment 
represents  an  administrative  rather  than 
operational  change  and,  therefore,  has  no 
impact  on  accidents  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  there  will  be  no 
change  to  the  plant's  physical  configuration 
or  operation  as  a  result  of  this  proposed 
amendment 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety  because  it  is  only  an  administrative 
change  and  will  have  no  impact  on  any 
margin  of  safety  related  to  the  design  or 
operation  of  the  facility. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
aThendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 


Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervraie  is 
discussed  below. 

By  February  28, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  the  issuance  of  an  order 
regarding  the  proposed  transfer  of  the 
license  to  the  extent  now  held  by 
Soyland  to  IP  and  issuance  ef 
conforming  amendments  to  the  subject 
facility  operating  license,  and  any 
person  whose  interest  may  be  affected 
by  this  proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  nie  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
ciurent  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  Vespasian  Warner  Public 
Library,  310  N.  Quincy  Street,  Clinton, 
IL  61727.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 

order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


4339 


4338 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday.  January  29.  1997  /  Notices 


ISS 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  shoidd 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  transfer 
approval  or  amendments  under 
consideration.  The  contention  must  be 
one  which,  if  proven,  would  entitle  the 
petitioner  to  relief.  A  petitioner  who 
fails  to  file  such  a  supplement  which 
satisfies  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested  with  respect 
to  the  proposed  amendments,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 


If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  such  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Gail  H. 
Marcus,  Director,  Project  Directorate  III- 
3:  petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page     • 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Leah  Maiming  Stetzner, 
Vice  President,  General  Counsel  and 
Corporate  Secretary.  500  South  27th 
Street,  Decatur,  Illinois  62525,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
October  17, 1996,  as  modified  and 
supplemented  by  letter  dated  December 
13, 1996,  regarding  the  transfer  of 
license  and  amendment,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Vespasian  Warner  Public  Library,  310 


N.  Quincy  Street,  Qinton,  IL  61727.  The 
submittal  dated  October  17, 1996. 
originally  identified  the  proposed 
transferee  as  Ulinova  Power  Marketing, 
Inc..  an  unregulated  power  marketing 
subsidiary  of  Ulinova  Corporation,  the 
parent  of  IP.  The  submittal  dated 
December  13. 1996.  modified  the 
original  application  such  that  the 
proposed  transferee  is  now  IP.  This 
notice  supersedes  that  published  in  the 
Federal  Register  on  November  6. 1996 
(61  FR  57486). 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam. 

Deputy  Director,  Division  of  Reactor  Projects 
in/IV.  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-2161  Filed  1-28-97;  8:45  am] 
BHJJNQ  CODE  7SM-01-P 

[Docket  Nos.  50-282  and  50-308] 

NorttMm  States  Power  Co.; 
ConsideratTon  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Detennination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Of^rating  License  Nos.  DPR-42 
and  DPR-60  issued  to  Northern  States 
Power  Company  (the  licensee)  for 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant,  Units  1  and  2,  located 
in  Goodhue  County,  Minnesota. 

The  proposed  amendments  would 
revise  die  Technical  Specifications 
governing  the  cooling  water  system.  The 
changes  are  proposed  to  improve  plant 
operation  based  on  operational 
experience  with  the  vertical  motor- 
driven  cooling  water  pump.  The 
changes  are  also  proposed  to 
incorporate  information  gathered  by  the 
licensee  during  its  self-assessment 
Service  Water  System  Operational 
Performance  Inspection  (SWSOPI) 
completed  in  late  1995. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  requests  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
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consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diCforent  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safisty.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendmentis]  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Probability 

The  Cooling  Water  System  is  provided  in 
the  plant  to  mitigate  accidents  and  it  is  not 
a  Design  Basis  Accident  initiator,  thus  these 
proposed  changes  do  not  increase  the 
probability  of  an  accident. 

Consequences 

Entry  into  LCO  (Limiting  Condition  for 
Operation]  3.3.D.2.a 

This  License  Amendment  proposes  to 
allow  the  plant  to  remain  in  Specification 
3.3.D.2.a  when  121  Cooling  Water  Pump  is 
available  for  operation.  Consequences  of  an 
accident  would  only  be  impacted  if  there  was 
no  cooling  water  supply  to  cool  plant 
equipment  Remaining  in  Specification 
3.3.D.2.a  does  not  involve  an  increase  in  the 
consequences  of  an  accidpnt  because,  even 
though  the  plant  operators  may  not  align  121 
Cooling  Water  Pump  in  accordance  with 
Specification  3.3.D.l.a  under  this  prq;xMed 
amendment,  the  pump  is  still  available  to 
automatically  start,  it  is  powered  by  a 
safisguards  Bus  (normally  Bus  25)  and  if  there 
is  an  SI  [safety  injection]  signal  it  will 
automatically  align  to  Train  A  if  the  SI  signal 
is  generated  Unit  1  or  Train  B  if  the  SI  signal 
is  generated  by  Unit  2.  Since  one  active 
component  has  already  been  declared 
inoperable  (the  diesel  driven  Cooling  Water 
Pump  which  has  been  removed  from  service) 
the  remaining  diesel  driven  Cooling  Water 
Pump  and  121  Cooling  Water  Pump  will 
provide  Cooling  Water  sufficient  to  meet  the 
design  basis  of  [the]  plant  The  primary  safety 
benefit  of  upgrading  121  Cooling  Water 
Pump  was  providing  it  with  a  safisguards 
power  source.  This  proposed  amendment 
does  not  change  this  safety  enhancement 
Thus  this  change  does  not  involve  an 
increase  in  the  consequences  of  an  accident 

Isolation  Valve  Actuation  Circuit  Testing 

Changing  the  actuation  circuitry  testing 
frequency  from  quarterly  to  each  refueling 
outage  does  not  significantly  increase  the 
consequences  of  an  accident  Plant  and 
industry  experience  has  shown  that  testing  SI 
circuitry  each  refueling  outage  provides 
adequate  assurance  that  the  SI  actuation 
circuitry  will  function  as  designed.  Thus 
testing  the  Cooling  Water  isolation  actuation 
circuitry  each  refueling  outage  also  provides 
assurance  that  these  circuits  will  perform  as 
designed. 

Design  Features  Amendment 

Gonfonnance  of  Sections  5.1  and  5.4  to  the 
Improved  Standard  Technical  Specifications 


is  administrative  in  natiue.  The  current 
Technical  Specifications  descriptions  will  be 
maintained  under  site  administrative 
controls  (Updated  Safety  Analysis  Report), 
thus  the  consequences  of  an  accident  are  not 
affected. 

Conclusion 

In  total,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendmentis]  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  CooUng  Water  System  is  provided  in 
the  plant  to  mitigate  accidents  and  it  is  not 
a  Design  Basis  Accident  initiator,  thus  these 
proposed  changes  do  not  increase  the 
possibility  of  a  new  or  different  kind  of 
accident 

In  total,  the  possibility  of  a  new  or  different 
kind  of  accident  previously  evaluated  would 
not  be  created  by  these  amendments  to  the 
Cooling  Water  Technical  Specifications. 

3.  The  proposed  amendmentis]  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  current  Technical  Specifications 
requirements  for  safe  operation  of  the  Prairie 
Island  plant  are  maintained  or  increased. 

Entry  Into  LOO  3.3.D.2.a 

This  Uoense  Amendment  proposes 
flexibility  to  remain  in  Specification  3.3.D.2.a 
when  121  Cooling  Water  Pump  is  available 
for  operation.  This  change  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 
because  121  Cooling  Water  Pump  is  still 
available  to  perform  safety  functions  when 
Specification  3.3.D.2.a  is  entered  under  the 
provisions  of  this  amendment  which  means 
the  pump  is  still  available  to  automatically 
start,  it  is  powered  by  a  safeguards  Bus 
(normally  Bus  25),  and  if  there  is  an  SI  signal 
it  will  automatically  align  to  Train  A  if  the 
SI  signal  is  generated  by  Unit  1  or  Train  B 
if  the  SI  signal  is  generated  by  Unit  2.  Since 
one  active  component  has  already  been 
declared  inoperable  (the  diesel  driven 
Cooling  Water  Pump  which  has  been 
remov^  from  service)  the  remaining  diesel 
driven  Cooling  Water  Pump  and  121  Cooling 
Water  Pump  will  provide  cooling  water 
sufficient  to  meet  the  plant  design  basis.  The 
primary  safety  benefit  of  upgrading  121 
Cooling  Water  Pimip  was  providing  it  with 
a  safisguards  power  source.  This  proposed 
amendment  does  not  change  this  safety 
enhancement  Thus  this  change  does  not 
involve  a  significant  reduction  in  the  plant 
margin  of  safety. 

Isolation  Valve  Actuation  Circuit  Testing 

(hanging  the  actuation  cinniitry  testing 
frequency  from  quarterly  to  each  refueling 
outage  does  not  significantly  reduce  the 
margin  of  plant  safety.  Plant  and  industry 
experience  has  shown  that  testing  SI  circuitry 
each  refueling  outage  provides  adequate 
assurance  that  the  SI  actuation  circuitry  %vill 
fiinction  as  designed.  Thus  testing  the 
Cooling  Water  isolation  actuation  circuitry 
each  refueling  outage  also  provides  assurance 
that  these  circuits  will  perform  as  designed. 


Design  Features  Amendment 

Relocation  of  plant  descriptions  from 
Technical  Specifications  is  administrative  in 
nature  and,  therefore,  does  not  significantly 
reduce  the  plant  n""B'«i«  of  safety. 

Conclusion 

Therefore,  a  significant  reduction  in  the 
margin  of  safety  would  not  be  involved  with 
these  Cooling  Water  amendments. 

Based  on  the  evaliiation  described  above, 
and  pursuant  to  10  CFR  part  50,  §  50.91, 
Northern  States  Power  Company  has 
determined  that  operating  the  Prairie  Island 
Nuclear  Generabng  Plant  in  accordance  with 
the  proposed  license  amendment  request[s] 
does  not  involve  any  significant  hazards 
considerations  as  defined  by  Nuclear 
Regulatory  Commission  regulations  in  10 
CFR  part  50,  850.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
ccMisidered  in  making  any  final 
determination.   - 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  drciunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  detemiination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action' will  occur  very 
infrequently. 

Writtencomments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington ,  IX)  20555-0001 ,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pilje. 
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Rockville,  Maryland,  ftvm  7:30  a.ni.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  receivctd  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street,  NW..  Washington,  DC. 

llie  filing  of  requests  for  hearing  and 
petitions  fm  leave  to  intervene  is 
discussed  below. 

By  February  28, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
afiiscted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intOTvene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC.  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Minneapolis,  Minnesota  55401.  If 
a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petiticm;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licmising 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
%irith  particular  reference  to  the 
following  fectors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  intoest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
altered  in  the  proceeding  on  the 
petitioner's  interest.  The  petiticm  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  procecMding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 


Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  phot  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  feet  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  fects  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  fects  or  expert  opinion.  Petitioner 
must  provide  sufficient  inftmnation  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  feet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effiactive, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take    - 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  requests  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 


the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-firee  telephone  call. to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  N. 
Hannon:  petitioner's  name  and 
telephone  niunber,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Roister  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  NW,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(aMl)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  November  6, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gehnan  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall.  Minneapolis, 
Minnesota  55401. 

Dated  at  Rockville,  MD.,  this  23rd  day  of 
January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Beth  A.  Wetxsl, 

Project  Manager,  Project  Directorate  lO-l, 
Division  of  Reactor  Projects— UUIV,  Office  of 
Nuclear  Reactor  Regulation . 
[PR  Doc  97-2164  Filed  1-28-97;  8:45  am] 


Advttoiy  Coimnine»  on  Reactor 
Sateguarcte;  Revised 

The  438th  meeting  of  the  Advisory 
Committee  on  Reactor  Safisguards 
scheduled  to  be  held  on  February  5-8, 
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1997.  in  Conference  Room  T-2B3. 
11545  Rockvllle  Pike,  Rockville, 
Maryland,  has  been  rescheduled  for 
February  6-8, 1997.  The  meeting  will 
begin  at  8:30  a.m.  on  Thursday, 
F^ruary  6, 1997,  instead  of  1:00  p.m. 
on  Wednesday,  February  5, 1997.  The 
discussion  of  the  item  on  "Design-bases 
Verification"  scheduled  for  Wednesday, 
February  5, 1997,  has  been  postponed  to 
a  future  meeting  as  requested  by  the 
NRC  staff.  All  other  items  pertaining  to 
this  meeting  remain  the  same  as 
published  in  the  Federal  Register  on 
Thursday,  January  23. 1997  (62  FR 
3539). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Sam 
Duraiswamy,  Chief,  Nuclear  Reactors 
Branch  (telephone  301/415-7364), 
between  7:30  A.M.  and  4:15  P.M.  EST. 

Dated:  January  23, 1997. 
Andivw  L.  BalM, 

Advisory  Committee  Management  Officer. 
[FR  Doc  97-2165  Filed  1-28-97;  8:45  am] 


Biweekly  Notio* 

AppUeations  and  Amendments  to 
Facility  Operating  Ucenees  Involving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Conunission  or  NRC  stafi)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Eneigy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  Tliis  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  fivm  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  fix>m  January  4, 
1997,  through  January  16, 1997.  TTie  last 
biweekly  notice  was  published  on 
January  15, 1997  (62  FR  2185). 


Notice  of  Consideration  of  Issuance  of 
Amendments  To  Facility  Operatiiig 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  fecility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bam  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 
The  Conunission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expirati(m  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fecility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken,  ^ould  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportimity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi«quentiy. 

Written  comments  may  lie  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
EKrectives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 


examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  February  28, 1997,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  fecility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
fecility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervmie 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the    ■ 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  {>etition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  fectors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
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Not  later  than  15  days  prior  to  the  First 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  Hie  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party.  2 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 

Cicipate  fully  in  the  conduct  of  the 
ing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  {>etition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 


Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  p)etition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  pietition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC.  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  amendment  request: 
December  30. 1996 

Description  of  amendment  request: 
The  amendment  revises  (1)  chemistry 
data  (nickel  content)  shown  on 
Technical  S{>ecification  (TS)  Figures 
3.4-2  and  3.4-3  for  TS  3/4.4.9, 
"Pressure/Temperature  Limits,"  and  (2) 
the  associated  Bases  3/4.4.9  to  reflect 
changes  to  chemistry  and  material 
properties  and  changes  to  comply  with 
recent  U.S.  Nuclear  Regulatory 
Commission  (NRC)  rule  changes  to  10 
CFR  50,  Appendix  G. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 


This  change  does  not  involve  a  significant 
hazards  consideration  for  the  following 
reasons: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

There  are  no  physical  changes  to  any  plant 
equipment  created  by  the  proposed  changes. 
The  chemistry  and  material  property  changes 
do  not  impact  the  ability  of  the  reactor  vessel 
to  maintain  (its)  pressure  boundary  integrity 
as  previously  evaluated.  The  decrease  in  EOL 
USE  lEnd-of-Life  Upper  Shelf  Energy]  for 
weld  heat  5P6771  is  relatively  minor  and 
remains  above  the  required  value  that  has 
been  prescribed  by  the  NRC  to  provide  the 
necessary  level  of  ductility  assumed  for 
reactor  vessel  integrity  evaluations. 
Therefore,  the  accident  initiating  and 
mitigating  aspects  of  the  pressure  vessel  are 
not  affected.  In  addition,  neither  the 
proposed  change  requiring  the  ISLH  [In- 
Service  Leak  and  Hydrostatic)  test  to  be 
complete  before  the  core  is  critical  nor  the 
proposed  change  allowing  fuel  in  the  reactor 
vessel  during  ISLH  affects  any  accident 
initiating  mechanisms.  The  proposed  change 
requiring  the  ISLH  test  to  be  completed 
before  the  core  is  critical  will  not  increase  the 
consequences  of  previously  evaluated 
accidents  because  it  conservatively  assures 
the  core  is  subcritical.  Although  the  proposed 
change  allows  fuel  ir  the  vessel  during  ISLH 
utilizing  the  ISLH  Pressure-Temperature  (P- 
T)  limits,  the  consequences  of  a  pressure 
boundary  leak  have  not  changed  because 
ISLH  testing  is  already  allowed  using  the 
normal  plant  P-T  limits.  In  addition,  the 
ISLH  will  be  required  to  be  completed  before 
the  core  is  allowed  to  go  critical.  The 
consequences  of  a  leak  with  fuel  in  the  vessel 
during  ISLH  are  the  same  using  either  the 
normal  P-T  limits  or  the  ISLH  limits. 

Therefore,  there  would  be  no  increase  in 
the  proljability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

There  are  no  physical  changes  to  any  plant 
equipment  or  new  components  created  by  the 
proposed  changes.  The  chemistry  and 
material  property  changes  do  not  impact  the 
pressure  boundary  integrity  of  the  reactor 
vessel.  The  decrease  in  EOL  USE  for  weld 
heat  5P6771  is  relatively  minor  and  remains 
above  the  required  value  that  has  been 
prescribed  by  the  NRC  to  provide  the 
necessary  level  of  ductility  assumed  for 
reactor  vessel  integrity  evaluations. 
Therefore,  the  accident  initiating  aspects  of 
the  pressure  vessel  are  not  affected.  In 
addition,  neither  the  proposed  change 
requiring  the  ISLH  test  to  be  complete  before 
the  core  is  critical  nor  the  proposed  change 
allowing  fuel  in  the  reactor  vessel  during 
ISLH  creates  any  new  accident  initiating 
mechanisms. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  Bafsty. 
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The  changes  in  chemical  and  material 
properties  do  not  adversely  affect  any  reactor 
vessel  integrity  evaluations,  such  as  PTS 
(Pressurized  Thermal  Shock)  or  P-T  limits. 
The  USE  for  weld  heat  5P6771  does  decrease 
slightly  as  described  in  TS  Bases  Table  B  3/ 
4.4-1.  However,  the  predicted  EOL  USE 
remains  above  the  value  prescribed  in  10 
CFR  50,  Appendix  G  and  is  not  a  significant 
reduction  in  the  margin  of  safety.  With  regard 
to  the  proposed  changes  allowing  fuel  in  the 
reactor  vessel  during  ISLH,  the  existing  TS 
Bases  specifically  state  that  fuel  is  not  to  be 
in  the  reactor  vessel  when  the  ISLH  P-T 
curve  is  utilized.  However,  this  change  is 
consistent  with  the  revised  10  CFR  50, 
Appendix  G  rule  and  as  such,  is  not  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisHed.  Therefore,  the  NRC^taff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library,  1930  Clark  Avenue.  Raleigh, 
North  Carolina  27605 

Attorney  for  licensee:  William  D. 
Johnson.  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602 

NRC  Project  Director  Mark  Reinhart, 
Acting 

Commonwealth  Edison  Company, 
Docket  No.  SOmiO,  Dresden  Nuclear 
Generating  Station,  Unit  1,  Grundy 
County,  Iliinois 

Date  of  amendment  request:  October 
23, 1996 

Description  of  amendment  request: 
The  proposed  change  would  amend  the 
Dresden  Unit  1  Appendix  A  Technical 
Specifications  (TS).  The  proposed 
amendment  is  a  complete  revision  of  the 
TS  to  the  same  format  as  Dresden  Unit 
2/3  TS. 

Basis  for  pmposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  Will  operation  of  tlie  fecility  according 
to  this  proposed  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  In  general  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safiety  analysis  (Decommissioning 
Plan).  Implementation  of  these  changes  will 
not  reduce  reliability  of  equipment  assumed 
to  operate  in  the  current  safety  analysis 


(Decommissioning  Plan),  or  will  provide 
continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits,  and  as  such,  will  not  significantly 
increase  the  probability  or  consequences  of  a 
previously  evaluated  accident. 

Some  of  the  proposed  changes  represent 
minor  curtailments  of  the  current 
requirements  which  are  based  on  generic 
guidance  or  previously  approved  provisions 
for  other  stations.  The  proposed  amendment 
for  Dresden  Station  Unit  I's  Technical 
Specifications  in  general  is  based  on  STS 
[Standard  Technical  Specifications) 
guidelines  or  NRC  accepted  changes  to  other 
^cilities  such  as  Trojan  or  San  Onofre  Unit 
1.  Any  deviations  from  STS  requirements  do 
not  significantly  increase  the  probability  or 
consequences  of  any  previously  evaluated 
accidents  for  Dresden  Station  Unit  1.  The 
proposed  amendment  is  consistent  with  the 
current  safety  analysis  (Decommissioning 
Plan)  and  has  been  previously  determined  to 
represent  sufficient  requirements  for  the 
assurance  and  reliability  of  equipment 
assumed  to  operate  in  the  safety  analysis 
(Decommissioning  Plan),  or  provide 
continued  assurance  that  specified 
parameters  remain  within  their  acceptance 
limits.  As  such,  these  changes  will  not 
significantly  increase  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

2.  Will  operation  of  the  fecility  according 
to  this  proposed  change  create  the  possibility 
of  a  new  or  difiercnt  kind  of  accident  from 
any  accident  previously  evaluated. 

No.  In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis  (Decommissioning 
Plan).  Others  represent  minor  curtailments  of 
the  current  requirements  which  are  t)ased  on 
generic  guidance  or  previously  approved 
provisions  for  other  stations.  These  changes  • 
do  not  involve  revisions  to  the  design  of  the 
station.  Some  of  the  changes  may  involve 
revision  in  the  operation  of  the  station; 
however,  these  provide  additional 
restrictions  which  are  in  accordance  with  the 
current  safety  analysis  (Deconunissioning 
Plan). 

The  proposed  amendment  for  Dresden 
Station  Unit  I's  Technical  Specifications  in 
general  is  based  on  STS  guidelines  or  NRC 
accepted  changes  to  oth«'  facilities  such  as 
Trojan  or  San  Onofre  Unit  1.  The  proposed 
amendment  has  been  reviewed  for 
acceptability  at  the  Dresden  Nuclear  Power 
Station  considering  similarity  of  system  or 
component  design  versus  the  STS  of  later 
operating  plants.  Any  deviations  from  STS 
requirements  do  not  create  the  possibility  of 
a  new  of  different  kind  of  accident  previously 
evaluated  for  Dresden  Station,  Unit  1.  No 
new  modes  of  operation  are  introduced  by 
the  proposed  changes.  The  proposed  changes 
maintain  at  least  the  present  level  of 
operability.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Will  operation  of  the  facility  according 
to  this  proposed  change  involve  a  significant 
reduction  in  a  margin  of  safety? 


No.  In  general,  the  proposed  amendment 
represents  the  conversion  of  current 
requirements  to  a  more  generic  format,  or  the 
addition  of  requirements  which  are  based  on 
the  current  safety  analysis  (Decommissioning 
Plan).  Others  represent  minor  curtailments  of 
the  current  requirements  which  are  based  on 
generic  guidance  or  previously  approved 
provisions  for  other  stations.  Some  of  the 
later  individual  items  may  introduce  minor 
reductions  in  the  margin  of  safety  when 
compared  to  the  current  requirements. 
However,  other  individual  changes  are  the 
adoption  of  new  requirements  which  will 
provide  significant  enhancement  of  the 
reliability  of  human  performance  assumed  in 
the  safety  analysis  (I)ecommissioning  Plan), 
or  provide  enhanced  assurance  that  specified 
(>arameters  remain  within  their  acceptance 
limits.  These  enhancements  compensate  for 
the  individual  minor  reductions,  such  that 
taken  together,  the  proposed  changes  will  not 
significantly  reduce  the  margin  of  safety. 

The  proposed  amendment  to  Technical 
Specification  Section  6.0  implements  present 
requirements,  or  the  intent  of  present 
requirements  in  accordance  with  the 
guidehnes  set  forth  in  the  STS.  Any 
deviations  from  STS  requirements  do  not 
significantly  reduce  the  margin  of  safety  for 
Dresden  Station.  The  proposed  changes  are 
intended  to  improve  readability,  usability, 
and  the  understanding  of  technical 
specification  requirements  while  maintaining 
acceptable  levels  of  safe  operation.  The 
proposed  changes  have  been  evaluated  and 
found  to  be  acceptable  for  use  at  Dresden 
based  on  system  design,  safiety  analysis 
requirements  and  operational  performance. 
Since  the  proposed  changes  are  based  on 
NRC  accepted  provisions  at  other  operating 
plants  that  are  applicable  at  Dresden  and 
maintain  necessary  levels  of  system  or 
comf>onent  reliability,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street.  Morris, 
Illinois  60450 

Attorney  for  licensee:  Michael  L 
Miller,  Esquire,  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60603 

NRC  Prefect  Director:  Seymour  H. 
Weiss 

Conunon%vealth  Edison  Company, 
Docket  Nos.  50-373  and  S0O74,  LaSalle 
County  SUtion,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  amendment  request: 
December  2, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
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revise  Technical  Specification  3/4.4.2  to 
reduce  the  number  of  required  Safety/ 
ReUef  Valves  (SRVs).  This  change  will 
support  a  modification  to  remove  five  of 
the  currently  installed  SRVs  due  to  the 
current  excess  capacity,  and  to  reduce 
maintenance  costs  and  worker  radiation 
dose.  The  current  requirement  for  17  of 
the  18  installed  SRVs  to  be  operable 
would  be  changed  to  require  12  of  the 
13  installed  SRVs  to  be  operable. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below. 

1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because: 

The  probability  of  an  accident  previously 
evaluated  will  not  increase  as  a  result  of  tUs 
change,  because  the  change  in  valve 
configuration,  and  the  accompanying  piping 
modification  does  not  alter  any  of  the 
initiators  of  an  accident  or  cause  them  to 
occur  more  frequently.  The  piping 
modifications  will  be  perfoimed  consistent 
with  the  current  piping  classifications  for  the 
afbcted  components.  Removal  of  the  SRVs 
will  not  impact  the  ability  of  the  remaining 
SRVs  to  patana  their  functions,  as  described 
below. 

The  consequences  of  an  ASMS 
Overprassurization  Event  are  not 
significantly  increased  and  do  not  exceed  the 
previously  accepted  licensing  criteria  for  this 
event  General  Electric  (GE)  has  calculated 
the  revised  peak  vessel  pressure  for  LaSalle 
Station  to  be  1341  psig,  which  is  below  the 
137S  psig  criterion  of  the  ASME  Code  for 
upset  conditions,  referenced  in  Section  5.2.2, 
Qverpressurization  Protection,  of  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  and  hnjREG-0519  (Safety 
Evaluation  Report  related  to  the  operation  of 
LaSalle  County  Station,  Units  1  and  2,  March 
1981),  and  Section  15.2-4,  Closure  of  Main 
Steam  Isolation  Valves  (BWR)  of  NV8EG- 
0800  (Standard  Review  Plan).  The 
consequences  of  this  event  will  continue  to 
be  verified  on  a  cycle-specific  basis, 
beginning  with  LaSalle  Unit  1  Cycle  9 
(L1C9).  These  analysis  results  will  be 
approved  as  part  of  the  normal  reload 
licensing  10  CFR  50.59  processes. 

GE  has  also  performed  an  analysis  of 
the  limiting  Anticipated  Transient 
Without  Scram  (ATWS)  event,  which  is 
the  MSIV  Closure  Event  (MSIVC).  This 
analysis  calculated  the  peak  vessel 
pressure  to  be  1378  psig,  which  is  well 
below  the  1500  psig  criterion  of  the 
ASME  Code  for  emergency  conditions. 
General  Electric  has  verified  that  these 
results  will  not  be  impacted  with  the 
introduction  of  Siemens  fuel. 

The  conclusions  given  in  the  safety 
analyses  with  regards  to  primary 
containment  dynamic  loads,  main  steam 
piping  loads,  Loss-of-Coolant  Accident 
(LOCA)  impact,  Minimum  Critical  Power 
Ratio  (MCPR)  impact  and  SRV  availability 


also  show  that  current  accident  and  transient 
analyses  are  not  impacted  by  this  change 
beyond  those  reanalyzed  by  GE  and 
discussed  above. 

There  is  no  increase  in  the  amount  or  tjrpes 
of  radioactive  release  for  any  of  the  affected 
accidents  or  transients. 

Therefore,  there  is  not  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

2)  Create  the  possibility  of  a  new  or 
di^rent  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  as-left  SRV  piping  configuration  will 
continue  to  be  consistent  with  the  current 
classifications  for  these  piping  and  supports, 
and  have  been  evaluated  by  Sargent  and 
Limdy  analyses.  This  ensures  no  different 
types  of  events  may  be  caused  by  piping 
feilures  at  these  locations.  This  is  the  only 
physical  modification  proposed  by  this 
submittal,  and  it  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 
Other  systems  are  not  modified  with  this 
change  and  have  been  shown  in  this 
submittal  to  continue  to  function  as  intended 
with  the  new  system  configuration,  with  the 
exception  of  the  abandoned  discharge  line 
snubbers  which  may  be  replaced  with  struts, 
except  where  they  will  be  retained  as 
snubbers  due  to  thermal  expansion 
requirements.  The  changed  supports  are 
required  to  function  only  as  struts  with  the 
revised  piping.  Consideration  and  evaluation 
of  this  function  ensure  no  new  or  difierent 
accidents  are  created. 

3)  Involve  a  significant  reduction  in  the 
margin  of  safety  t>ecause: 

While  the  calcidated  peak  vessel  pressures 
for  the  ASME  Overpressurization  Event  and 
the  MSrvC  ATWS  Event  are  increased  due  to 
the  proposed  SRV  removals,  the  new  peak 
pressures  remain  below  the  respective 
licensing  acceptance  limits  associated  with 
these  events. 

The  actual  cycle-specific  reload  analysis  of 
the  ASME  Overpressiu-ization  Event  will  be 
verified  to  be  within  the  licensing  acceptance 
limit  for  that  event  prior  to  each  cy{:le 
startup,  as  required  in  the  normal  reload 
10CFR50.59  process.  These  licensing 
acceptance  limits  have  been  previously 
evaluated  as  providing  a  sufficient  margin  of 
safety.  For  other  accidents  and  transients, 
including  suppression  pool  loadings,  the 
SRV  removals  have  a  negligible,  if  any,  efiiect 
on  the  results,  so  the  margin  of  safety  is 
preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603 


NRC  Project  Director:  Robert  A.  Capra 

Consolidated  Edison  Company  of  New 
Yori(.  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  August 
14,1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Teclmical  Specification  Sections  3.3 
(Engineered  Safety  Features)  and  6.9.1.9 
(Core  Operating  Limits  Report  (COLR)); 
the  basis  of  Section  3.3,  3.6 
(Containment)  and  3.10  (Control  Rods). 
These  changes  would  incorporate  the 
best  estimate  approach  into  the 
licensing  basis  for  the  Indian  Point  Unit 
No.  2  large  break  loss-of-coolant 
accident  (LOCA)  analysis. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 

No  physical  changes  are  being  made  by 
this  change.  The  plant  conditions  asstuned  in 
the  analysis  are  bounded  by  the  design 
conditions  for  all  equipment  in  the  plant 
Therefore,  there  will  be  no  increase  in  the 
probability  of  a  loss-of-coolant  accident  The 
consequences  of  a  LOCA  are  not  being 
increased.  That  is,  it  is  shown  that  the 
emergency  core  cooling  system  is  designed  so 
that  its  calculated  cooling  performance 
conforms  to  the  criteria  contained  in  50.46 
paragraph  b,  that  is  it  meets  the  five  criteria 
listed  in  Section  II  [see  application  dated 
August  14, 1996]  of  this  evaluation.  No  other 
accident  is  potentially  afiected  by  this 
change.  Therefore,  neither  the  probability  nor 
the  consequences  of  an  accident  previously 
analyzed  is  increased  due  to  the  proposed 
change. 

2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed? 

Response: 

There  are  no  physical  changes  being  made 
to  the  plant  No  new  modes  of  plant 
operation  are  being  introduced.  The 
parameters  assimied  in  the  analysis  are 
within  the  design  limits  of  existing  plant 
equipment.  All  plant  systems  will  perform 
equally  during  the  response  to  a  potential 
accident  Therefore,  the  possibility  of  a  new 
or  difierent  kind  of  accident  than  previously 
analyzed  will  not  be  increased. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  the  margin  of 
saflBty? 

Response: 

It  has  been  shown  that  the  analytic 
technique  used  in  the  analysis  realistically 
describes  the  expected  behavior  of  the  Indian 
Point  Unit  No.  2  reactor  system  during  a 
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postulated  loss  of  coolant  accident. 
Uncertainties  have  been  accounted  for  as 
required  by  10  CFR  50.46.  A  sufficient 
number  of  loss  of  coolant  accidents  with 
difierent  break  sizes,  different  locations  and 
other  variations  in  properties  have  been 
analyzed  to  provide  assurance  that  the  most 
severe  postulated  loss  of  coolant  accidents 
were  calculated.  It  has  been  shown  by  the 
analysis  that  there  is  a  high  level  of 
probability  that  all  criteria  contained  in  10 
CFR  50.46  paragraph  b)  are  met.  Therefore 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margip  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are 
satisfied.Tberefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Maitine  Avenue,  White  Plains.  New 
Yoit  10610. 

Attorney  for  licensee:  Brent  L. 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  Yori;  10003. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting  Director 

Conaolidated  Edison  Company  of  New 
Yoric  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  Coonty,  New  York 

Date  of  amendment  request:  August 
21,1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  licensee's  Technical 
Specifications  (TSs)  Section  3.3.G 
(Hydrogen.  Recombiner  System  and 
Post-Accident  Contaiimient  Venting 
System),  the  basis  for  Section  3.3.G,  and 
Section  4.4.  Table  4.4-1  (Containment 
Isolation  Valves).  The  change  would 
remove  the  existing  flame-type 
hydrogen  recombiners,  its  supporting 
equipment,  and  replace  it  with  passive 
autocatalytic  recombiners  (PARs).  In 
addition,  the  design  basis  analysis  of 
post-accident  hydrogen  generation 
would  be  recalculated. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Neither  the  probability  not  the 
consequences  of  a  post-LOCA  [loss^f-coolant 
accident)  combustible  gas  accident  are 
increased  by  the  change  in  recombiners  or  in 
the  change  to  hydrogen  generation  analysis. 
The  probability  of  a  10  CFR  59.44  type  LOCA 
is  not  afbcted.  The  consequences  of  such  an 
accident  are  not  significantly  changed. 


Accidents  associated  with  failure  of  the 
flame-recombiner  flue  (hydrt^en/oxygen) 
system  as  well  as  with  failure  of  the  flame- 
recombiner  containment  isolation  valves 
have  been  eliminated. 

No  other  accident  is  potentially  affected  by 
this  change. 

2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 

No  new  modes  of  plant  operation  are  being 
introduced  other  than  elimination  of 
operation  of  the  flame-type  recombiners  and 
associated  support  equipment.  Recombiner 
failure  is  believed  to  be  far  less  likely  with 
the  FAR  design  but  in  any«vent,  the 
containment  vent  system  is  being  maintained 
in  its  current  role  as  backup  to  recombiner 
systems.  All  other  plant  systems  will  perform 
equally  during  the  response  to  a  potential 
accident.  Therefore,  the  possibility  of  a  new 
or  different  kind  o^ccident  than  previously 
analyzed  will  not  be  increased. 

3]  Does  the  proposed  amendment  involve 
a  significant  reduction  in  the  margin  of 
safrty? 

The  proposed  amendment  involves  margin 
in  the  hy<bogen  flammability  limit,  in  the 
hydrogen  generation  assumptions  and  in  the 
number  of  PAR  devices  assumed. 
Furthermore,  sensitivity  analysis  on  PAR 
effectiveness  indicates  that  additional  margin 
exists  for  success  even  with  degraded  PAR 
performance.  It  has  been  shown  by  the 
analysis  that  the  criteria  of  10  CFR  50.44(d) 
can  be  met  with  margin.  Therefore,  the 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting  Director 

Consolidated  Edison  Company  of  New- 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  amendment  request:  August 
22, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  licensee's  Technical  Specification 
Sections  3.3  and  4.5  (Engineered  Safety 
Features).  The  proposed  revision  would 
delete  the  requirement  to  utilize  sodium 
hydroxide  (NaOH)  as  an  additive  in  the 
posted-accident  containment  spray 
system. 


Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  5G.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

...consistent  writh  the  ConmUasion's  criteria 
in  10  CFR  50.92,  we  have  determined  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration  because  the 
operation  of  Indian  Point  Unit  No.  2  in 
accordance  %irith  this  change  would  not 

1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  revisions 
are  based  on  conservative  analyses  utilizing 
new,  approved  methodologies.  The  analysis 
shows  the  sodium  hydroxide  spray  additive 
can  be  removed  without  significantly 
afiiacting  the  radiological  consequences  of  a 
postulated  LOCA  (loes-of-ooolant  accident) 
and  that  the  calculated  off-site  doses  would 
remain  within  the  10  CFR  100  guidelines.  In 
order  to  maintain  acceptable  pH  levels  in  the 
recirculating  EOC  (emergency  core  cooling] 
solution,  baskets  of  trisodiimi  phosphate  will 
be  stored  in  strategic  locations  in 
contaimnenL 

2)  create  the  probability  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  change 
allo%v8  the  contaiimwnt  safiaguards  to 
mitigate  the  consequences  of  a  design  basis 
LOCA  in  a  manner  equivalent  to  that 
previously  approved. 

3)  involve  a  significant  reduction  in  a 
margin  of  safety.  With  the  proposed  change, 
all  nfety  criteria  previously  evaluated  are     -  " 
still  met  and  remain  conservative. 

Therefore,  based  on  the  abavB,  «ve 
conclude  that  the  proposed  rhiingp«  do  not 
constitute  a  significant  hazards 
coruideration. 

The  NRC  staff  has  reviewed  the 
Ocensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied, 
lliwefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New 
York  10610. 

Attorney  for  licensee:  Brent  L 
Brandenburg,  Esq.,  4  Irving  Place,  New 
York,  New  York  10003. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting  Director 

Duke  Power  Company,  Docket  Nos.  50- 
413  and  50-414,  CaUwba  Nuclear 
Station,  Units  1  and  2,  Yoiii  County, 
South  Carolina 

Date  of  amendment  request:  January 
3,1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
eliminate  from  various  parts  of  the 
Technical  Specifications  any 
requirement  for  the  low  steam  pressure 
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signal  as  an  initiator  of  safety  injection. 
The  licensee  stated  that  the  function  of 
the  signal  is  adequately  performed  by 
other  signals  (such  as  the  low 
pressurizer  pressure  signal). 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91  (a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change,  to  delete  the  SI 
Isatety  injection)  signal  on  low  steam  line 
pressure,  will  only  prevent  an  unnecessary  SI 
actuation  as  an  event  occurs  which  involves 
secondary  system  depressurization.  No 
consequences  wrill  significantly  increase, 
because  for  each  event  previously  analyzed  it 
has  been  shown  that  eiihet  SI  on  low  steam 
pressure  is  not  demanded,  or  that  another  SI 
signal  (e.g.,  low  pressurizer  pressure)  is 
generated  in  sufficient  time  to  meet 
applicable  acceptance  criteria.  The 
probability  of  an  accident  will  not  increase. 

2.  The  proposed  change  wrill  not  create  the 
possibility  of  any  new  accident  not 
previously  evaluated. 

The  initiation  of  SI  on  a  low  steam  line 
pressure  signal  may  occur  during  events 
which  involve  a  depressurization  of  the 
secondary  side,  including  excessive  auxiliary 
feedwater  addition.  There  are  other  SI 
initiation  signals  which  will  accomplish  this 
same  function  if  needed.  Removing  this 
actuation  signal  will  not  create  any  new 
fiiilure  modes  or  necessitate  any  new 
hirdware  configurations  (other  than  the 
deletion  of  the  signal  itself).  No  new  accident 
scenarios  are  created. 

3.  There  is  no  significant  reduction  in  a 
margin  of  safety. 

Analysis  has  shown  that  for  any  transient 
for  which  SI  would  have  occurred  on  low 
steam  line  pressure,  transient  response  is 
maintained  within  acceptable  limits.  Steam 
line  break  mass  and  energy  releases  inside 
containment  do  not  violate  the  existing 
environmental  qualification  envelope.  Steam 
line  breaks  outside  containment  are  not 
adversely  affected  by  this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  involve  no  significant 
hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte.  North  Carolina 
28242 

NBC  Profect  Director:  Herbert  N. 
Berkow 


Entef^gy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
Nos.  1  (ANO-1),  Pi^M  County,  Arkansas 

Date  of  amendment  request: 
November  26,  1996 

Description  of  amendment  request: 
Change  Reactor  Coolant  System 
Pressure  and  Temperature  Curvers 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Criterion  1  -  Does  not  Involve  a 
Significant  Increase  in  the  Probability  or 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  proposed  change  revises  the  pressure/ 
temfterature  limits  in  accordance  with  the  10 
CFR  50.60  requirements  of  in  accordance 
with  Code  Case  N-514.  This  approach  utilizes 
the  latest  NRC  guidelines  relative  to 
estimating  neutron  irradiation  damage  of  the 
reactor  vessel,  as  well  as  maintaining 
conservative  limits  with  respect  to  the  low 
temperature  overpressure  protection  (LTOP) 
system.  Therefore,  this  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated  since 
it  does  not  introduce  new  systems,  failure 
modes  or  plant  perturt>ations.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  Margin  of  Safety. 

The  proposed  change  will  not  involve  a 
significant  reduction  in  the  margin  of  safety 
since  the  proposed  pressure/ temperature 
limitations  have  been  developed  consistent 
with  the  requirements  of  10  CFR  50.60.  The 
ofwrational  limits  have  been  developed  to 
maintain  the  necessary  margins  of  safety 
through  32  effiective  full  power  years  using 
methodologies  previously  reviewed  and 
approved  by  the  NRC  The  objective  of  these 
limits  is  to  prevent  non-ductile  failure  during 
any  normal  operating  condition,  including 
anticipated  operational  occurrences  and 
system  hydrostatic  tests. 

The  LTOP  safety  factors  are  based  on 
reanalyzed  conditions  for  32  effective  full 
power  years  of  operation  utilizing 
methodology  contained  in  ASME  Code  Case 
N-514.  The  LTOP  evaluation  under  Code 
Case  N-514  for  low  temperature  transients  is 
considered  more  appropriate  than  the  ASME 
Section  XI.  The  code  case  establishes  a  factor 
of  110%  of  the  pressure  determined  to  satisfy 
Appendix  G,  paragraph  G-2215  of  ASME 
Section  XI,  Division  1  as  a  design  limit, 
instead  of  100%  required  by  Section  XI.  This 
proposed  alternative  is  acceptable  because 
the  Code  Case  recognizes  the  conservatism  of 
the  ASME  Appendix  G  curves  and  allows 
establishing  a  LTOP  setpoint  which  retains 


an  acceptable  margin  of  safety  while 
maintaining  operational  margins  for  reactor 
coolant  pump  operation  at  low  temperatures 
and  pressures.  The  Code  Case  provides  an 
acceptable  margin  of  safety  against  flaw 
initiation  and  reactor  vessel  foiltire,  and 
reduces  the  potential  for  an  undesired  LTOP 
actuation.  The  application  of  Code  Case  N- 
514  for  ANO-1  will  ensure  an  acceptable 
level  of  safety.  Therefore,  this  change  does 
not  involve  a  significant  reduction  in  the 
margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this, 
review,  it  appears  that  the  three 
staiidards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room  . 
location:  Tomlinson  Library.  Arkansas 
Tech  University,  Russellville.  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W..  Washington.  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entei^gy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  October 
7,1996 

Description  of  amendment  request: 
Modify  Plant  Protection  System  Test 
Interval  to  123  days. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  changes  included  in  this 
amendment  request  are  being  made  to 
surveillance  intervals,  allowances  to  use 
□SAM  elements  and  various  administrative 
changes.  These  changes  do  not  aher  the 
fonctional  characteristics  of  any  plant 
component  and  do  not  allow  any  new  modes 
of  operation  of  any  components.  These 
changes  do  not  involve  a  significant  increase 
in  the  probability  of  any  event  initiator  to 
occur.  Therefore,  this  amendment  request 
does  not  involve  a  significant  increase  in  the 
probability  of  any  accident  previously 
evaluated. 

Increasing  the  surveillance  interval  for  the 
RPS  and  BSFAS  instrumentation  has  two 
principal  effacts  with  opposing  impacts  on 
risk.  The  first  impact  is  a  slight  increase  in 
core  damage  frequency  that  results  from  the 
increased  unavailability  of  the 
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instnimentaticm  in  question  fitomthe 
extended  testing  interval.  The  unavailability 
of  the  tested  instrumentation  components  is 
translated  to  result  in  a  failure  of  tne  reactor 
to  trip,  an  anticipated  transient  without  a 
scram,  or  a  failure  of  the  appropriate 
engineered  safety  feature  to  actuate  when 
required.  The  opposing  impact  on  risk  is  the 
corresponding  reduction  in  core  damage 
frequency  that  would  result  due  to  the 
reduced  exposure  of  the  plant  to  test  induced 
transients. 

Representative  Esult  tree  models  were 
developed  for  ANO-2  and  the  corresponding 
core  damage  frequency  increases  and 
decreases  were  quantified  in  CEN-327  and 
CEN-327  Supplement  1.  The  NRC  staff  found 
that  changes  in  the  RPS  unavailabilities  that 
result  from  extending  the  surveillance  test 
interval  (STI)  from  30  days  to  90  days  were 
not  considered  to  be  significant.  Estimates  of 
the  reduction  in  scram  frequency  &t)m  the 
reduction  in  test  induced  scrams  and  the 
corresponding  reduction  in  core  damage 
frequency  were  found  acceptable.  Sequential 
testing  intervals  of  90  days  were  found  to 
result  in  a  net  reduction  in  risk. 

CE  NPSD-576  employed  the  same 
methodology  used  in  C^N-327  and  its 
supplement  to  evaluate  the  impact  of 
extending  the  surveillance  intervals  fiT>m 
monthly  sequential  testing  to  every  four 
months  (triannual)  on  a  staggered  test  basis. 
The  corresponding  changes  in  RPS  and 
ESFAS  unavailabilities  are  quantified  in  CE 
NPSD-576  and  are  shown  to  be  less  than  their 
counterparts  in  CEN-327  and  its  supplement 
Thus,  triannual  staggered  testing  should  be 
acceptable  as  it  results  in  lower  RPS  and 
ESFAS  unavailabilities  than  for  a  90  day  test 
interval  with  sequential  testing  which  has 
been  found  to  be  acceptable  to  the  NRC 

The  TS  amendment  request  provided  the 
option  to  use  cycle  independent  shape 
annealing  matrix  (CISAM)  elements.  The 
aSAM  elements  will  be  validated  during 
startup  testing  and  will  be  required  to  meet 
additional  acceptance  criteria  as  well  as  that 
used  for  the  cycle  specific  shape  annealing 
matrix  (SAM)  elemenU.  If  the  QSAM  is 
determined  to  be  no  longer  valid,  a  cycle 
specific  SAM  will  be  calculated  and  used  in 
the  CPCs.  Therefore,  the  CPCs  will  operate  as 
designed  and  this  change  will  not  affect  the 
consequences  of  any  accident  previously 
evaluated. 

The  CPC  addressable  constant  surveillance 
requirements  and  the  various  administrative 
changes  afiected  by  this  TS  change  do  not 
affect  the  consequences  of  any  accident 
previously  evaluated. 

Therefore,  these  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

This  amendment  request  does  not  involve 
any  changes  in  equipment  and  will  not  alter 
the  manner  in  which  the  plant  will  be 
operated. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Maigin  of  Safety. 


The  RPS/ESFAS  extended  testing  interval 
jrields  no  significant  reduction  in  the  maigin 
to  safety.  The  instnunent  drift  occurring  over 
the  proposed  STI  %vill  not  cause  the  setpoint 
values  to  exceed  those  assumed  in  the  safety 
analysis  and  specified  in  the  TS.  There  are 
no  changes  to  equipment  or  plant  operations 
that  will  result  from  this  change.  The 
implementation  of  these  propped  changes  is 
expected  to  result  in  an  overall  improvement 
in  safety  due  to  the  feet  that  reduced  testing 
will  result  in  fewer  inadvertent  trips,  less 
frequent  actuation  of  EFAS  components,  and 
less  frequent  distraction  of  the  operations 
personnel. 

The  CPC  addressable  constant  surveillance 
interval  extension  included  in  this 
amendment  request  is  consistent  with  the 
methodology  found  in  NUREG-1432. 
"Standard  Technical  Specifications 
Combustion  Engineering  Plants"  (ISTS). 
Requiring  the  addressable  constant 
verification  to  be  performed  as  part  of  the 
CPC  channel  functional  test  should  detect  an 
error  in  these  constants  prior  to  restoring  the 
channel  to  operable  status  instead  of 
allowing  the  error  to  go  undetected  until  the 
next  surveillance  period.  Although  the 
surveillance  interval  is  extended  by  this  TS 
change,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  CPC  QSAM  elements  and  the  various 
administrative  changes  included  in  this  TS 
change  do  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  the  maigin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Enteigy 
Operations  has  determined  that  the  requested 
change  does  not  involve  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  Washington.  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entei^  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 
December  19, 1996 

Description  of  amendment  request: 
Change  Request  Concerning  Addition  to 
the  Core  Operating  Limit  Report 
Refisrences 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 


provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Criterion  1  -  Does  not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  to  add  the  technical 
manual  for  the  Combustion  Ei^ineering 
Nuclear  Transient  Simulation  (CENTS)  code 
to  the  Core  Operating  Limits  Report  (COLR) 
references  is  administrative  in  nature.  The 
CENTS  code  has  been  reviewed  and 
approved  by  the  NRC  The  physical  design  or 
operation  of  the  plant  is  not  impacted  by  this 
proposed  change.  The  proposed  change  does 
not  adversely  impact  transient  analysis 
assumptions  or  results.  The  COLR-related 
safety  analyses  will  continue  to  be  performed 
utilizing  NRC-approved  methodologies,  and 
specific  reload  changes  will  be  evaluated 
under  the  provisions  of  10CFRS0.59. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  fanm 
any  Previously  Evaluated 

The  proposed  change  to  reference  the  NRC- 
approved  CENTS  code  is  administrative  in 
nature.  No  physical  alterations  of  plant 
configuration,  changes  to  plant  op>erating 
procedures,  or  operating  parameters  are 
proposed.  No  new  equipment  is  being 
introduced,  and  no  equipment  is  being 
operated  in  a  manner  inconsistent  with  its 
design.  Hie  COLR-related  safety  analyses 
will  continue  to  be  performed  utilizing  NRC- 
approved  methodologies.  A  10CFR50.59 
safety  review  will  continue  to  be  performed 
to  evaluate  specific  reload  changes. 
Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Npt  Involve  a  Significant 
Reduction  in  the  Maigin  of  Safety. 

The  proposed  change  to  reference  the 
CEfiTTS  code  is  administrative  in  nature. 
Existing  technical  specification  operability 
and  surveillance  requirements  are  not 
reduced  by  the  propxwed  change.  The  cycle- 
specific  COLR  limits  for  future  reloads  will 
continue  to  be  develofied  based  on  NRC- 
approved  methodologies.  Technical 
specifications  wrill  continue  to  require  that 
the  core  be  operated  within  these  limits  and 
specify  appropriate  actions  to  be  taken  if  the 
limits  are  violated.  The  COLR-related  safety 
analyses  will  continue  to  be  performed 
utilizing  NRC-approved  methodologies,  and 
specific  reload  changes  will  be  evaluated  per 
10CFR50.59.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the  maigin 
of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analjrsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
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propoees  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entergy  Operatioiis,  Inc.,  Docket  No. 
50-3M,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 
December  19, 1996 

Description  of  amendment  request: 
Change  Request  Concerning  Power 
Calibration  Requirements 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Criterion  1  -  Does  Dot  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  proposed  change  will  redefine  the 
tolerance  liand  allowed  for  linear  power 
level,  the  Core  Protection  Calculator  (CPC) 
delta  T  Powrer,  and  CPC  nuclear  power 
signals.  Changing  the  tolerance  range  fix>m 
(plus  or  minus)  2%  to  between  -0.5%  and 
10%  between  15%  and  80%  rated  thermal 
power,  will  require  more  conservative 
tolerances  than  are  currently  allowed.  This 
change  will  ensure  that  the  power 
indications  are  more  conservative  relative  to 
the  existing  safety  analyses.  Therefore,  this 
change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  proposed  change  to  Technical 
Specification  power  calibration  tolerance 
limits  are  conservative  relative  to  the  current 
requirements.  This  amendment  request  does 
not  change  the  design  or  operation  of  any 
plant  systems  or  components.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  Margin  of  Safety. 

The  allowed  tolerance  band  for  the  linear 
power  level,  CPC  delta  T  power,  and  CPC 
nuclear  power  signals  between  15  and  80% 
power  has  been  redefined.  The  new 
requirements  are  more  conservative  than  the 
tolerances  that  currently  exist  in  the 
Technical  Specifications.  This  change  will 
ensure  that  the  power  indications  are  more 
conservative  relative  to  the  existing  safety 
analyses.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 


of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entei:gy  Operatiotts,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 
December  19, 1996 

Description  of  amendment  request: 
Change  Request  Concerning  Reactor 
Coolant  System  Volume 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Criterion  1  -  Does  not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

This  proposed  change  allows  the  relocation 
of  the  reactor  coolant  system  voliune  in  the 
design  features  section  of  technical 
specifications  to  the  safety  analysis  report 
Future  changes  will  be  controlled  under 
10CFR50.59.  This  change  is  considered 
administrative  in  nature.  Appropriate  values 
of  reactor  coolant  system  volume  are  used  in 
the  safety  analyses.  This  change  does  not 
affect  any  system  or  component  functional 
requirements.  The  operation  of  the  plant  is 
not  affected  by  this  change. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  bom 
any  Previously  Evaluated. 

The  relocation  of  existing  requirements 
from  the  technical  specifications  to  another 
licensee  controlled  document  is 
administrative  in  nature.  This  change  does 
not  modify  or  remove  any  plant  design 
requirement.  The  proposed  change  will  not 
affect  any  plant  system  or  structure,  nor  will 
it  affect  any  system  hmctional  or  operability 
requirements.  Therefore,  no  new  feilure 
modes  are  introduced  as  a  result  of  this 
change. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 


The  proposed  amendment  request  relocates 
the  coolant  system  voluime  located  in  the 
technical  specifications  design  feature 
section  to  another  licensee  controlled 
document,  the  ANC)-2  Safety  Analysis 
Report,  which  is  controlled  under 
10CFR50.59.  The  proposed  change  is 
administrative  in  nature  because  the  design 
requirements  for  the  fecility  remain  the  same. 
The  proposed  change  does  not  represent  a 
change  in  the  configuration  or  operation  of 
theplant 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operatioas  has  determined  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
/ocotion:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Sti«et.  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Entei^gy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-lft2), 
Pope  County,  Arkansas 

Date  of  amendment  request: 
December  19, 1996 

Description  of  amendment  request: 
Change  Control  Room  VentiUation 
System  Requirements 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  th^  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Criterion  1  -  Does  not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  control  room  emergency  ventilation 
and  air  conditioning  systems  are  not 
initiatore  of  an  accident  previously 
evaluated.  Extension  of  the  allowable  outage 
time  for  one  inoperable  control  room 
emergency  air  conditioning  system  from  7 
days  to  30  days  is  acceptable  based  on  the 
low  probability  of  an  event  occurring  that 
would  require  control  room  isolation  and  a 
concurrent  or  subsequent  feilure  of  the 
remaining  operable  control  room  emergency 
air  conditioning  system.  An  evaluation  using 
probabilistic  safety  assessment  techniques 
has  shown  the  frequency  of  this  event  to  be 
an  acceptably  low  level  (4.67E-6/yr).  The 
ANO-I  surveillance  requirements  for  the 
control  room  emergency  ventilation  and  air 
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conditioning  system  have  been  updated  for 
consistency  with  the  ANO-2  requirements 
and  are  consistent  with  RG  1.52,  March  1978, 
Revision  2  and  ASTM  D3803-1989.  The 
change  in  the  ANO-2  Mode  of  Applicability 
for  the  control  room  radiation  monitoring 
instrumentation  is  acceptable  because  the 
only  identified  accident  scenario  requiring 
control  room  isolation  on  high  radiation 
while  in  Modes  5  and  6  is  the  fiiel  handling 
accident  and  this  analysis  shows  that  the 
dose  consequences  to  the  control  room 
operators  are  acceptable  in  the  event  of  a  fuel 
handling  accident,  assuming  that  the  normal 
control  room  ventilation  system  is  profterly 
isolated.  The  remainder  of  the  changes  have 
been  made  for  consistency  between  the  ANO- 
1  and  ANO-2  TS  and  are  considered  to  be 
more  restrictive  or  administrative  in  nature. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2  -  Does  Not  Create  the  Possibility 
of  a  New  or  Different  Kind  of  Accident  from 
any  Previously  Evaluated. 

The  control  room  emergency  ventilation 
and  air  conditioning  systems  are  not  accident 
initiators.  The  proposed  changes  introduce 
no  new  mode  of  plant  operation  and  no  new 
possibility  for  an  accident  is  introduced  by 
modifying  the  ANO-1  surveillance  testing 
requirements  for  the  control  room  emergency 
ventilation  and  air  conditioning  systems. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

With  the  exception  of  the  ACT  extension 
and  the  relaxation  of  the  ANO-2  Mode  of 
Applicability  for  the  control  room  radiation 
monitoring  instrumentation,  all  the  ANO-1 
and  ANO-2  changes  are  considered 
administrative  or  more  restrictive  and  are 
intended  to  clarify  and  make  consistent  the 
requirements  of  the  control  room  emergency 
habitability  equipment.  Although  the  AOT 
extension  does  involve  an  incremental 
reduction  in  the  margin  of  safety  due  to  slight 
increase  in  the  frequency  of  an  event 
requiring  control  room  isolation,  followed  by 
failure  of  the  operable  emergency  control 
room  chiller,  a  probabilistic  safety 
assessment  has  shown  this  slight  increase  in 
frequency  (approximately  3.58E-6/yr)  to  be 
acceptably  low.  The  change  in  the  ANO-2 
Mode  of  Applicability  for  the  control  room 
radiation  monitoring  instrumentation  is 
acceptable  because  the  only  identified 
accident  scenario  requiring  control  room 
isolation  on  high  radiation  while  in  Modes  5 
and  6  is  the  fuel  handling  accident  and  this 
analysis  shows  that  the  dose  consequences  to 
the  control  room  operators  are  acceptable  in 
the  event  of  a  foel  handling  accident, 
assuming  that  the  normal  control  room 
ventilation  system  is  properly  isolated. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request,  Entergy 
Operations  has  determined  that  the  requested 
change  does  not  involve  significant  hazards 
consideration. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street.  N.W.,  Washington,  DC 
20005-3502 

NRC  Project  Director:  William  D. 
Beckner 

Geoi^gia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  No.  50-366,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  2,  Appling 
County,  Georgia 

Date  of  amendment  request: 
December  3, 1996 

Description  of  amendment  request: 
The  two  proposed  changes  would  revise 
Technical  Specification  (TS)  2.1.1.2  for 
Hatch  Nuclear  Plant.  Unit  2,  Safety 
Limit  Minimum  Critical  Power  Ratio 
(SLMCPR)  values.  The  revision  is  based 
upon  imique  plant  evaluations  for  the 
current  Cycle  13  and  the  use  of  General 
Electric  (GE)  GE-13  fuel,  a  9  x  9  fuel 
design,  in  the  next  Cycle  14.  The 
proposed  SLMCPRs  for  Hatch  Unit  2  are 
1.08  and  1.09  (single-loop  operation)  for 
the  current  Cycle  13,  and  1.12  and  1.14 
(single-loop  operation]  for  Cycle  14. 

The  new  SLMCPRs  were  calculated 
.  using  NRC-approved  methods  and 
interim  implementing  procedures.  The 
SLMCPRs  are  set  high  enough  to  ensure 
that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  SLMCPRs 
incorporate  a  margin  for  imcertainty  in 
the  core  operating  state  for  uncertainties 
that  are  fuel-type  dependent,  including 
fiiel  bundle  nuclear  characteristics, 
critical  power  correlation,  and 
manufectiuing  tolerances.  These  interim 
procedures  were  revised  to  incorporate 
the  following  cycle-specific  parameters: 
(1)  Actual  core  loading,  (2)  Conservative 
variations  of  projected  control  blade 
patterns,  (3)  Actual  bundle  parameters 
(e.g.,  local  peaking),  and  (4)  Full  cycle 
exposure  range. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration  which 
is  presented  below: 

1 .  Does  the  change  involve  a  significant 
increase  in  the  probability  of  consequences  of 
an  accident  previously  evaluated? 


The  derivation  of  the  revised  SLMCPRs  for 
Plant  Hatch  Unit  2  for  incorporation  into  the 
Technical  Specifications,  and  its  use  to 
determine  cycle-specific  thermal  limits,  were 
performed  using  NRC-approved  methods. 
Additionally,  interim  implementing 
procedures  incorporating  cycle-specific 
parameters  were  used.  Based  upon  the  use  of 
these  calculations,  revised  SLMCPRs  cannot 
increase  the  probability  or  severity  of  an 
accident  The  basis  of  the  SLMCPR 
calculation  is  to  ensure  that  <  99.9%  of  all 
fiiel  rods  in  the  core  avoid  transition  boiling 
if  the  limit  is  not  violated.  The  new 
SI^CPRs  preserve  the  existing  margin  to 
transition  boiling  and  fuel  damage  in  the 
event  of  a  postulated  accident.  Thus,  it  can 
be  concluded  that  the  probability  of  fuel 
damage  is  not  increased  and  the  proposed 
Technical  Specifications  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  evaluation. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  type  of 
accident  &t)m  any  previously  evaluated? 

The  SLMCPR  is  a  Technical  Specifications - 
numerical  value  designed  to  ensure  that  fuel 
damage  from  transition  boiling  does  not 
occur  as  a  result  of  the  limiting  postulated 
accident.  The  SLMCPRs  were  calculated 
using  NRC-approved  methods.  Additionally, 
interim  procedures  incorporating  cycle- 
specific  parameters  were  used  in  the 
analysis.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  «ny  accident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  margin  of  safety  as  defined  in  the 
Bases  will  remain  the  same.  The  new 
SLMCPRs  were  calculated  using  NRC- 
approved  methods  which  are  in  accordance 
with  the  current  foel  design  and  licensing 
criteria.  Additionally,  interim  implementing 
procedures,  which  incorporate  cycle-specific 
parameters  were  used.  The  SLMCPR  remains 
high  enough  to  ensure  that  <  99.9%  of  all  foel 
rods  in  the  core  will  avoid  transition  boiling 
if  the  limit  is  not  violated,  thereby  preserving 
the  foel  cladding  integrity.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consic^eration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Herbert  N. 
Berkow 
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Geocpa  Power  Company,  Oglethorpe 
Power  Corporatioii,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dahon, 
Georgia,  Docket  Noe.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  January 
7.1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specifications 
(TS)  for  Plant  Hatch.  Units  1  and  2. 
associated  with  Surveillance 
Requirement  (SR)  testing  that  requires 
manually  actuating  every  safety/relief 
valve  (S/RV)  during  each  unit  startup 
firom  a  refueling  outage.  The  proposed 
changes  would  provide  an  alternate 
method  of  testing  the  S/RVs  during 
shutdown  conditions  rather  than  during 
unit  startup  as  is  currently  done.  This 
approach  would  reduce  valve  leakage, 
thereby  reducing  the  possibility  of 
inadvertent  valve  actuation  and 
resultant  plant  transients.  Additionally, 
deletion  of  testing  for  the  safety  mode  of 
the  S/RVs  is  proposed  since  other 
testing  provides  operability  verification. 

Furthermore,  the  licensee  proposes 
relief  Erom  the  applicable  requirements 
of  the  ASKfE  OM  Code  (1995), 
Appendix  I,  paragraph  I  3.4.1(d),  which 
also  requires  manual  actuating  of  S/RVs 
during  unit  startup. 

Currant  Unit  1  and  Unit  2  SRs 
3.5.1.12  and  3.6.1.6.1  require  that  each 
S/RV  be  manually  actuated  at  pressure 
conditions.  Georgia  Power  Company 
(GPC)  proposes  to  revise  SRs  3.5.1.12 
and  3.6.1.6.1  that  would  reqiure  the  8/ 
RVs  to  be  manually  actuated  in  the 
relief  mode  during  a  plant  outage  before 
steam  is  generated.  The  solenoid  valve 
would  be  energized,  the  actuator  would 
stroke,  and  the  pilot  rod  lift  would  be. 
measured.  This  in-situ  test  would  verify 
that,  given  a  signal  to  the  solenoid,  the 
pilot  disc  rod  would  lift.  If  steam  were 
present,  the  pilot  disc  would  open  and 
initiate  opening  of  the  main  stage. 

The  licensee  also  proposes  to  delete 
current  Units  1  and  2  SR  3.4.3.2,  which 
also  requires  that  each  S/RV  be 
manually  actuated  because  this  test  is 
not  necessary  to  assure  S/RV  operability 
in  the  safety  mode  since  other  tests, 
taken  together,  confirm  the  entire  S/RV 
assembly  functions  adequately. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  the  licensee  has 
provided  its  analysis  of'the  issue  of  no 
significant  hazards  consideration  which 
is  presented  below: 

Georgia  Power  Ckimpany  |GPC|  has 
reviewed  the  proposed  license  amendment 
request  and  determined  its  adoption  does  not 
involve  a  significant  hazards  consideration. 
In  support  of  this  determination,  an 


evaluation  of  each  of  the  three  10  CFR  50.92 
standards  follows. 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  prot)ability  or 
consequences  of  an  accident  previously 
evaluated. 

Since  the  proposed  Technical 
Specifications  changes  and  ASME  Code  relief 
do  not  impose  any  physical  changes  to  the 
S/RVs,  their  design  function  is  unaffiected. 
The  submittal  only  proposes  changes  to  the 
manner  in  which  the  S/RVs  are  tested.  As 
discussed  in  Enclosure  1  |of  the  licensee's 
submittal],  the  combination  of  current  S/RV 
testing  and  the  proposed  alternate 

testing  will  continue  to  adequately 
demonstrate  the  operability  of  the  S/RVs  for 
both  the  safety  and  relief  modes.  Under  the 
proposed  testing  requirements,  it  is  expected 
that  S/RV  leakage  will  decrease;  thus,  the 
probability  of  occurrence  of  an  inadvertent  S/ 
RV  actuation  is  actually  reduced. 

FSAR  [Final  Safety  Analysis  Report) 
analyzed  events,  such  as  MSIV  [main  steam 
isolation  valve)  closure,  generator  load  reject, 
turbine  trip  with  failure  of  switchyard 
breakers  to  open,  and  pressure  regulator 
feilura,  take  credit  for  the  S/RVs  mitigating 
the  consequences  of  these  events.  These 
proposed  changes  will  not  increase  the 
consequences  of  these  events,  since  a  series 
of  S/RV  tests  (on  the  bench  and  installed) 
will  ensure  all  S/RV  components  necessary 
to  ensiue  valve  opening  will  function.  The  S/ 
RVs  will  therefore  be  capable  of  performing 
their  design  fonctions. 

Furthermore,  reducing  the  number  of 
manual  actuations  of  the  S/RVs  decreases  the 
likelihood  of  a  stuck  open  S/RV,  which  is  an 
analyzed  event  in  the  Hatch  FSAR 

Therefore,  the  probability  of  occurrence 
and  the  consequences  of  previously  analyzed 
events  are  not  increased. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  [a  new  or  different  kind  of 
accident  from  any  accident]  previously 
evaluated. 

The  proposed  changes  affiect  the  manner  in 
which  S/RV  operability  is  verified  in  that  one 
Technical  Specifications  SR  [surveillance 
requirement)  is  being  deleted  and  two  are 
being  revised;  however,  they  do  not  affiect  the 
way  the  S/RVs  are  operated.  The  S/RVs  will 
not  be  operated  or  tested  in  a  manner 
contrary  to  their  design.  As  a  result,  no  new 
mode  of  operation  is  introduced.  That  is,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  present  method  of  S/RV  testing 
unnecessarily  challenges  the  valves,  and  is 
linked  to  S/RV  degradation  through  pilot 
valve  and/or  main  valve  leakage-  This 
Technical  Specifications  change  should 
decrease  S/RV  leakage  and  improve  S/RV 
reliability  by  reducing  the  potential  for 
spurious  valve  actuation  at  full  power.  In  this 
sense,  the  margin  of  safety  is  actually 
increased:  e.g.,  the  likelihood  for  spurious  S/ 
RV  actuation  is  reduced. 

Deleting  the  test  of  installed  S/RVs  at  rated 
temperature  and  pressure  will  not 
significantly  reduce  the  margin  of  safety  for 
events  in  which  S/RV  actuation  is  assimied. 


since  each  S/RV  receives  a  series  of  tests 
which  insure  each  component  necessary  for 
successful  opening  of  the  S/RV  funcUons 
properly.  Thus,  the  S/RV  is  assured  of 
opening  in  either  the  safety  or  the  relief 
mode.  For  example,  at  Wyle  Labs,  the  valves 
undergo  testing  at  operating  steam  pressure. 
This  tJsst  ensures  operability  of  the  pilot  and 
main  discs  and  also  verifies  set  pressure, 
reseat  pressure,  and  main  steam  stroke  time. 
As  noted  previously,  upon  successful 
completion  of  these  tests,  including 
verification  of  zero  seat  leakage,  the  valves 
receive  a  written  certification  from  the  lab 
and  are  returned  to  Plant  Hatch  for 
installation. 

GPC  further  proposes  that  upon 
installation,  but  before  steam  is  generated, 
the  valves  receive  a  test  requiring  the 
solenoid  to  be  energized.  This  test  provides 
additional  verification  that  the  pilot  disc 
opens.  The  remaining  s^ments  of  the  S/RV 
tests  verify  the  ability  of  ADS  and  LLS  logic 
to  energize  the  solenoid. 

In  summary,  this  amendment  does  not 
involve  a  significant  reduction  in  the  nurgin 
of  safety,  because  of  the  reduction  in  S/RV 
degradation,  and  because  remaining  tests 
confirm  the  valves  will  fo notion  properly 
when  required. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  Qty  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  Herbert  N. 
Berkow 

GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-289,  Three  Mile  Island 
Nuclear  Station,  Unit  No.  1,  Dauphin 
County,  Pennsylvania 

Date  of  amendment  request: 
December  16, 1996 

Description  of  amendment  request: 
The  amendment  request,  if  approved, 
would  reflect  the  change  in  the  legal 
name  of  the  opierator  of  TMI-1  from  GPU 
Nuclear  Corporation  to  GPU  Nuclear 
Inc.  and  reflect  in  the  TMl-1  license  and 
the  Technical  Specifications  the 
registered  trade  name  of  GPU  Energy. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration  (SHC), 
which  is  presented  below: 

GPU  Nuclear  Inc.  has  determined  that  the 
proposed  TMM  license  amendment  and 
technical  specification  change  request 
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involve  no  significant  hazards  consideration 
as  defined  in  10  CFR  50.92  because: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendment  adds  to 
the  license  and  the  technical  specifications 
the  trade  name  of  the  Owners  of  TMI-1.  The 
change  in  the  legal  name  of  the  operator  of 
TMI-1  is  a  cosmetic  change  made  to  reflect 
the  name  changes  made  throughout  the  GPU 
femily  of  companies.  The  name  change  has 
no  impact  on  plant  design  or  operation. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  diffisrent 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  new  fiailure 
modes  are  created  by  the  proposed  changes. 
The  use  of  a  common  trade  name  for  the 
Owners  of  TMI-1  and  the  change  in  the  legal 
name  of  the  operator  of  TMI-1  has  no  impact 
on  plant  design  or  operation.  Thus,  there  is 
no  creation  of  the  possibility  of  a  new  or 
different  kind  of  accident  Gram  those 
previously  evaluated. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  will  not 
involve  a  signficant  reduction  in  a  margin  of 
safety.  The  proposed  amendment  does  not 
change  any  operating  limits  for  reactor 
operation. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Law/Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Wahiut 
Street  and  Commonwealth  Avenue,  Box 
1601.  Harrisbur^,  PA  17105. 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington,  IX:  20037.  NRC  Acting 
Project  E)irector:  Patrick  D.  Milano 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C  Cook 
Nuclear  Plant,  Unit  No.  1,  Berrien 
County,  Michigan 

Date  of  amendment  request:  August  4, 

1995  as  supplemented  December  20, 

1996  [AEP:NRC:1129E  and  1129M] 
Description  of  amendment  request: 

The  proposed  amendment  would 
modify  the  technical  specifications  (T/ 
S)  to  allow  for  repair  of  hybrid 
expansion  joint  (HEJ)  sleeves  under 
redefined  repair  boundary  limits.  This 
alternate  plugging  criterion  would 
assess  the  integrity  of  parent  tube 
indications  based  on  the  degraded  joint 
geometry,  with  reference  to  the  specific 
location  of  the  flaw.  The  continued 


operability  of  the  HEJ  sleeved  tube 
would  be  based  on  the  measiued 
diameter  difference,  or  diameter  delta 
(delta  D),  between  the  sleeve  peak 
hardroU  diameter  and  the  diameter  of 
the  sleeve  adjacent  to  the  parent  tube 
flaw  in  the  upper  joint. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Conformance  of  the  proposed  amendments 
to  the  standards  for  a  determination  of  no 
significant  hazard  as  defined  in  10  CFR  50.92 
(three  fector  test)  is  shown  in  the  following. 

(1)  Operation  of  Cook  Nuclear  Plant  unit  1 
in  accordance  with  the  proposed  license 
amendment  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  HE)  sleeved  tube  structural  integrity 
limits  defined  by  this  amendment  provide  for 
structural  integrity  consistent  %«rith  the 
guidance  of  RG  1.121.  Tube  structural 
integrity  consistent  with  the  most  limiting 
RG  1.121  loading  is  inherentiy  provided  fa^ 
a  measured  (delta  D]  of  less  than  1  mil, 
although  the  criterion  specifies  a  minimum 
of  3  mils  must  be  verified.  The  structural 
integrity  characteristics  of  a  postulated 
degraded  parent  tube  with  a  3  mil  (delta  D] 
provides  for  axial  restraint  capability  of  more 
than  double  the  most  limiting  RG  1.121 
loading,  which  indicates  that  the  postulated 
separated  tube  would  not  become  axially 
displaced  relative  to  the  sleeve  during  any 
plant  condition. 

Based  on  tube  pull  data  from  Cook  Nuclear 
Plant  and  other  plants  it  is  expected  that  TSP 
intersections  would  provide  a  substantial 
axial  restraint  capability.  This  interaction  is 
n^ected  in  the  analysis  of  the  criterion,  and 
provides  for  extra  safety  margin. 

Based  on  the  destructive  examination 
results  for  sections  of  HEJ  sleeved  tubes 
removed  in  1994  from  another  plant,  the 
parent  tube  flaw  morphology  is  described  as 
circumferentially  oriented  with  multiple 
initiation  sites.  This  segmented  morphology 
indicates  that  the  previously  performed 
structural  capability  testing  is  conservative. 
Additional  axial  load  bearing  capability  is     • 
provided  by  the  segmented  morphology  since 
end  cap  loading  would  be  transmitted 
through  the  tube  by  the  non-degraded 
ligaments  of  the  segmented  crack  network, 
and  tube  separation  therefore,  is  not  likely  or 
credible. 

The  consequences  of  any  postulated  failure 
of  a  sleeved  tube  to  which  the  criteria  has 
been  applied  would  be  bounded  by  the 
current  steam  generator  tube  rupture  event 
discussed  in  the  Cook  Nuclear  Plant  Final 
Safety  Analysis  Report  (FSAR).  Axial 
displacement  of  any  tube,  sleeved  or 
unsleeved,  is  bounded  by  approximately  1.1 
inch.  A  tube  which  experiences  axial 
displacement  by  this  amount  would  be 
expected  to  exhibit  a  release  rate  well  below 
the  normal  makeup  capacity.  In  order  for  a 
HE)  sleeved  tube  to  exhibit  reactor  coolant 
system  release  rates  approaching  the  release 
rates  assumed  in  the  FSAR  the  tube  must  be 


displaced  by  approximately  3  inches.  In 
order  for  the  postulated  separated  tube  to 
experience  axial  displacement  of  any 
magnitude,  it  must  be  assumed  that  the  HE) 
hartdroll  provides  no  structural  benefit  and 
that  the  tube-to-TSP  interaction  is 
friction  less. 

Postulated  primary  to  secondary  leakage 
during  a  main  steam  line  break  event  will  be 
assessed  against  the  limit  of  8.4  nm  in  the 
faulted  loop,  calculated  as  part  ofthe  voltage 
based  plugging  limit  for  tube  support  plate 
intersections.  The  total  of  all  leakage  sources 
must  be  shown  to  be  less  than  this  value. 

Application  of  the  3  mil  (delta  D|  criterion 
(excluding  eddy  current  uncertainty)  does 
not  change  existing  reactor  coolant  system 
flow  conditions,  therefore,  existing  LOCA 
analysis  results  will  be  unaffscted.  Plant 
response  to  design  basis  accidents  for  the 
current  tube  plugging  and  flow  conditions 
are  not  affected  by  the  repair  process;  no  new 
tube  diameter  restriction  is  introduced. 

(2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  diSsrent 
kind  of  accident  from  any  accident 
previously  evaluated. 

Application  of  the  proposed  3  mil  [delta  D] 
HEJ  sleeved  tube  structural  int^rity  criterion 
will  not  introduce  significant  or  adverse 
changes  to  the  plant  design  basis.  The  3  mil 
(delta  D|  criteria  provides  for  structural 
integrity  ofthe  HEJ  sleeved  tube  assembly 
which  significantiy  exceeds  the  limiting  RG 
1.121  loading  condition.  Under  these 
conditions  neither  a  single  nor  a  multiple 
tube  rupture  event  is  considered  credible. 

The  general  outiine  of  the  HEJ  sleeve  is 
unafiiected,  and  the  application  of  the 
proposed  criterion  does  not  change  the  sleeve 
configuration  or  size/shape.  The  application 
of  the  criterion  also  does  not  represent  a 
potential  to  affsct  other  plant  components. 

(3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  a 
maigin  of  safety. 

The  proposed  criterion  has  been  showm  to 
provide  structural  int^rity  of  the  tube 
bundle  consistent  with  the  most  limiting  RG 
1.121  tube  integrity  recommendations.  In 
order  for  tube  rupture  to  occur,  the  degraded 
parent  tube  must  experience  a  complete 
circumferential  separation  and  be 
subsequentiy  axially  displaced  by 
approximately  3  inches.  The  inherent 
structural  integrity  provided  by  the 
interference  fit  of  the  HEJ  in  addition  to  the 
axial  restraint  provided  by  tube  support  plate 
intersections  above  the  HE)  provides  for 
structural  integrity  fer  exceeding  the  RG 
1.121  loading  of  2264  lb.  Even  in  the  event 
that  a  degraded  HE)  sleeved  parent  tube  were 
to  experience  axial  displacement,  the 
maximum  amount  of  displacement  the  tube 
could  experience  is  bounded  by  1.11  inch. 
Postulating  that  the  tube  werrto  become 
displaced  by  this  amount,  primary  to 
secondary  leakage  would  be  limited  to  well 
less  than  the  normal  makeup  capacity  due  to 
the  proximity  between  the  hydraulically 
expanded  sleeve  OD  and  tube  ID. 

Pulled  HEJ  sleeved  tube  samples  from 
anothCT  plant  with  HEJ  sleeved  tubes  indicate 
that  the  crack  morphology  is  described  as 
circumferentially  oriented  cracking  with 
multiple  initiation  sites.  This  segmented 
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morphology  provides  for  additional 
structural  margin  not  modeled  in  the  testing 
program. 

Existing  flow  equivalency  calculations  for 
the  HEJ  sleeved  tubes  will  be  unaffected  by 
the  applicatioa  of  the  criterion. 

Based  on  the  preceding  analysis  it  is 
concluded  that  operation  of  Cook  Nuclear 
Plant  unit  1  following  the  application  of  the 
3  mil  (delta  D|  HE)  sleeved  tube  structural 
integrity  limit  does  not  increase  the 
probability  of  an  accident  previously 
evaluated,  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated,  or  reduce  any  margins 
to  plant  safety.  Therefore,  the  license 
amendment  does  not  involve  a  significant 
hazards  consideration  as  defined  in  10  CFR 
50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
pro[>oses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library,  500  Market  Street.  St 
Joseph,  Michigan  49085 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW. 
Washington,  DC  20037 

NRC  Project  Director:  Gail  H.  Marcus 

PECO  Energy  Compaiiy,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Li^t  Company,  and 
Atlantic  City  Electric  Conpany,  Docket 
No.  50-278,  Peach  Bottom  Atmnic 
Power  Station,  Unit  No.  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendment: 
October  30, 1996 

Description  of  amendment  request: 
These  amendments  revise  the  safety 
limit  minimum  critical  power  ratios 
(SLMCPRs)  at  Peach  Bottom  Atomic 
Power  Station,  Unit  3. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  oT  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1)  The  proposed  TS  (technical 
specification)  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  derivation  of  the  cycle-specific 
SLMCPRs  for  incorporation  into  the  TS,  and 
its  use  to  determine  cycle-specific  thermal 
limits,  have  been  performed  using  USNRC 
iV.S.  Nuclear  Regulatory  Commission)- 
approved  methods  as  discussed  in  "General 
Electric  Standard  Application  for  Reactor 
Fuel,"  NEDE-24011-P-A-ll,  and  U.S. 
Supplement.  NEDE-2401t-P-A-ll-US. 
November  17, 1995  and  interim 


(reconfirmation)  implementing  procedures. 
This  change  in  SLMCPRs  cannot  increase  the 
probability  or  severity  of  an  accident. 

The  basis  of  the  SLMCPR  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling  and  fuel  damage  in  the  event  of  a 
postulated  accident.  The  fuel  licensing 
acceptance  criteria  for  the  SLMCPR 
calculation  apply  to  PBAPS  (Peach  Bottom 
Atomic  Power  Station],  Unit  3,  Cycle  11  in 
the  same  manner  as  they  have  applied 
previously.  The  probability  of  fuel  damage  is 
not  increased.  Therefore,  the  proposed  TS 
changes  do  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  SLMCPR  is  a  TS  numerical  value, 
designed  to  ensure  that  transition  boiling 
does  not  occur  in  99.9%  of  all  fuel  rods  in 
the  core  during  the  limiting  postulated 
accident.  It  cannot  create  the  possibility  of 
any  new  type  of  accident.  The  new  SLMCPRs 
are  calculated  using  USNRC-approved 
methods  (>General  Electric  Standard 
Application  for  Reactor  Fuel,"  NEDE-24011- 
P-A-11.  and  U.S.  Supplement,  NEDE-24011- 
P-A-11-US,  November  17. 1995)  and  interim 
(reconfirmation)  implementing  procedures. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident,  from  any  accident 
previously  evaluated. 

3)  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
Bases  will  remain  the  same.  The  new 
SLMCPRs  are  calculated  using  USNRC- 
approved  methods  (>General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEOE-24011-P-A-11,  and  U.S.  Supplement, 
NEDE-24011-P-A-ll-US,  November  17, 1995) 
and  interim  (reconfirmation)  implementing 
procedures  which  are  in  accordance  with  the 
current  foel  licensing  criteria.  The  SLMCPRs 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  will  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
foel  cladding  integrity.  Therefore,  the 
proposed  TS  changes  da  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601. 
Harrisburg.  PA  17105. 

Attorney  for  licensee:  J.  W.  Durham. 
Sr..  Esquire,  Sr.  V.  P.  and  General 


Counsel,  PECO  Energy  Company,  2301 

Market  Street.  Philadelphia.  PA  19101 

NRC  Project  Director:  John  F.  Stolz 

Power  Authority  of  the  State  of  New 
York,  Docket  No.  50-333,  James  A. 
FitzPatrick  Nuclear  Power  Plant, 
OsMrego  Cotmty,  New  Ywk 

Date  of  amendment  request:  January 
15. 1997 

Description  of  amendment  request: 
The  amendment  {Proposes  to  relocate  the 
snubber  operability,  surveillance,  and 
record  requirements  for  components 
(snubbers)  in  the  Technical 
Specifications  (TS)  to  plant  controlled 
documents. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed  Amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92, 
based  on  the  following: 

1.  These  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because: 

The  changes  relocate  operability. 
surveillance,  and  record  requirements  for 
components  (snubbers)  which  do  not  meet 
the  criteria  for  inclusion  in  the  Technical 
Specifications  (TS).  The  affected  components 
are  not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The  snubber 
requirements  will  be  relocated  from  the  TS 
to  plant  controlled  documents.  These 
requirements  will  be  maintained  pursuant  to 
10  CFR  50.59.  Therefore,  the  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  type  of  accident 
previously  evaluated  because: 

The  changes  do  not  necessitate  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  affect 
parameters  governing  normal  plant 
operation.  Adequate  control  of  foture 
changes  to  snubber  requirements  will  be 
maintained.  Thus,  these  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  for  the  plant. 

3.  The  proposed  changes  do  not  involve  a 
reduction  in  a  margin  of  safety  because: 

The  changes  do  not  involve  a  change  to  the 
operability,  surveillance,  and  record 
requirements  for  the  snubber  program  as  they 
currently  exist  in  the  TS,  nor  do  they  impact 
on  any  safety  analysis  assumptions.  The 
proposed  changes  relocate  snubber 
requirements  from  the  TS  to  plant  controlled 
documents.  Changes  to  the  requirements  in 
these  documents  are  subject  to  the 
requirements  of  10  CFR  50.59.  In  addition, 
exceptions  to  code  requirements  for  testing 
will  require  NRC  approval.  Regulations  and 
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FitzPatrick  commitments  to  the  NRC  contain 
the  necessary  piogrammatic  requireipents  for 
the  plant  controlled  documents.Operating 
limitations  will  continue  to  be  imposed,  and 
required  surveillances  will  continue  to  be 
performed  in  accordance  with  regulations, 
FitzPatrick  commitments  to  the  NRC,  and 
written  procedures  and  instructions  that  are 
auditable  by  the  NRQ  If  snubber 
inoperability  causes  a  TS  system  or 
component  to  be  inoperable,  then  the 
afiiected  system  or  component  Limiting 
Condition  for  Operation  (LCO)  will  be 
entered.  Based  on  the  above,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  stafT has  reviewed  the 
licensee's  analjrsis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting  Director 

Public  Service  Electric  &  Gas  Gimpaiiy, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  amendment  request:  January 
7, 1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.2.5  to 
incorporate  an  exception  to  the 
provisions  of  TS  4.0.4  and  to  clarify  the 
time  at  which  the  surveillance  can  be 
performed  by  adding  that  the 
surveillance  is  to  be  performed  within 
24  hours  after  attaining  steady  state 
conditions  at  or  above  90%  rated 
thermal  power.  The  revised  surveillance 
would  also  contain  editorial 
enhancements  that  do  not  change  the 
intent  of  the  current  surveillance.  TS 
Table  3.2-1  for  Salem  Unit  1  would  be 
revised  to  delete  reference  to  three  loop 
operation  (which  is  not  permitted  at 
Salem  Unit  1)  iii  order  to  eliminate 
potential  confusion  when  applying  this 
table. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


The  changes  proposed  on  the  RCS  [Reactor 
Coolant  System]  flow  measurement  and 
exemption  to  Specification  4.0.4  do  not  afiiect 
the  operation  of  the  equipment  during 
conditions  when  they  are  required  to  perform 
their  safety  function.  No  physical  changes  to 
the  plant  result  from  the  proposed  changes 
made  to  the  surveillance  requirements.  The 
measurement  of  RCS  flow  does  not  impact 
the  probability  of  an  accident. 

Testing  is  being  performed  with  the  plant 
in  the  condition  in  which  the  automatic 
initiation  signals  for  low  RCS  flow  would 
result  in  a  time  consistent  with  the  TS 
requirements. 

Protection  System  in  providing  a  reactor 
trip  upon  a  loss  of  RCS  flow.  E)egradations  in 
flow  will  occur  over  a  long  duration; 
however,  testing  will  continue  to  be 
performed  within  twenty-four  hours  upon 
achieving  steady  state  greater  than  or  equal 
to  90%  RTP  (Rated  Thermal  Power)  after 
refoeling  which  is  a  sufficiently  short 
duration  after  startup  to  identify  flow 
degradations. 

Changes  proposed  to  refer  to  Table  3.2-1 
for  the  DNB  (Departure  from  Nucleate 
Boiling]  parameters  and  to  delete  the  Unit  1 
three  loop  operation  parameters,  and  the 
inclusion  of  the  type  of  test  performed  are 
editorial  in  nature. 

Therefore,  the  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased  by  the  proposed  changes. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diflerent  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  involve  any 
modifications  to  existing  plant  equipment,  do 
not  alter  the  function  of  any  plant  systems, 
do  not  introduce  any  new  operating 
configurations  or  new  modes  of  plant 
operation,  nor  change  the  safety  analyses. 
The  point  at  which  RCS  flow  is  measured 
using  a  heat  balance  will  not  impact  the 
ability  to  maintain  or  monitor  Reactor 
Coolant  flows.  The  propmsed  changes  will, 
therefore,  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Changes  proposed  to  refer  to  Table  3.2-1 
for  the  DNB  parameters  and  to  delete  the 
Unit  1  three  loop  operation  parameters,  and 
the  inclusion  of  the  type  of  test  performed  are 
editorial  in  nature. 

(The  proposed  changes  will,  therefore,  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.) 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  changes  to  the  RCS  flow  surveillance 
do  not  decrease  the  scope  of  the  existing 
testing,  but  will  clarify  the  point  at  which  the 
testing  is  performed. 

The  time  in  which  testing  is  performed, 
after  achieving  steady  state  conditions  after 
reaching  greater  than  or  equal  to  90%  RTP 
ensures  that  testing  is  performed  in  a  timely 
manner.  Flow  margins  established  as  a  result 
of  previous  testing  will  not  be  significantly 
reduced  in  light  of  recent  outage  activities. 
Future  changes  that  might  impact  margins 
established  by  the  testing  will  be  reviewed  in 
accordance  %vith  the  requirements  of  10  CFR 
50.59. 


Changes  proposed  to  refer  to  Table  3.2-1 
for  the  DNB  parameters  and  to  delete  the 
Unit  1  three  loop  operation  parameters,  and 
the  inclusion  of  the  type  of  test  performed  are 
editorial  in  nature. 

All  changes  are  consistent  with  the  intent 
of  Salem's  current  TS  [Technical 
Specification]  and  with  the  18  month 
surveillances  specified  in  NUREG-1431, 
Revision  1. 

The  proposed  change,  therefore,  does  not 
involve  a  significant  reduction  in  ■  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  library,  112 
West  Broadway,  Salem,  NJ  08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Honstoo 
County,  Alabama 

Date  of  amendments  request: 
December  26, 1996 

Description  of  amendments  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3/4.4.6  "Steam 
Generators"  and  its  associated  Bases. 
Specifically,  the  steam  generator  repair 
limit  would  be  modified  to  clarify  that 
the  appropriate  method  for  determining 
serviceability  for  tubes  with  outside 
diameter  stress  corrosion  cracking  at  the 
tube  support  plate  is  by  a  methodology 
that  more  reliably  assesses  structural 
integrity.  This  amendment  request  is  in 
accordance  with  NRC's  Generic  Letter 
95-05,  "Vohage-Based  Repair  Criteria 
for  Westinghouse  Steam  Generator 
Tubes  Affected  by  Outside  Diameter 
Stress  Corrosion  Crackitig." 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1]  Operation  of  Farley  units  in  accordance 
with  the  proposed  license  amendment  does 
not  involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

Testing  of  model  boiler  specimens  for  free 
standing  tubes  at  room  temperature 
conditions  shows  burst  pressures  as  high  as 
approximately  5000  psi  for  indications  of 
outer  diameter  stress  corrosion  cracking  with 
voltage  measurements  as  high  as  26.5  volts. 
Burst  testing  performed  on  pulled  tubes. 


4354 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


UMI 


including  tubes  pulled  from  Farley  Unit  1, 
with  up  to  7«S  volt  indications  show  burst 
pressures  in  excess  of  5300  psi  at  room 
temperature. ...  (T|ube  burst  criteria  are 
inherently  satisfied  during  normal  operating 
conditions  by  the  presence  of  the  tube 
support  plate.  Furthermore,  correcting  for  the 
effects  of  temperature  on  material  properties 
and  minimum  strength  levels  (as  the  burst 
testing  was  done  at  room  temperature),  tube 
burst  capability  significantly  exceeds  the  R.G. 
(Regulatory  Guide)  1.121  criterion  requiring 
the  maintenance  of  a  margin  of  1.43  times  the 
steam  line  break  pressure  differential  on  tube 
burst  if  through- wall  cracks  are  present 
without  regard  to  the  presence  of  the  tube 
support  plate.  Considering  the  existing  data 
base,  this  criterion  is  satisfied  with  bobbin 
coil  indications  with  signal  amplitudes  over 
twice  the  2.0  volt  voltage-based  repair 
criteria,  regardless  of  the  indicated  depth 
measurement.  This  structural  limit  is  based 
on  a  lower  95%  confidence  level  limit  of  the 
data  at  operating  temperatures.  The  2.0  volt 
criterion  provides  an  extremely  conservative 
margin  of  safety  to  the  structural  limit 
considering  expected  growth  rates  of  outside 
diameter  stress  corrosion  cracking  at  Farley. 
Alternate  crack  morphologies  can  correspond 
to  a  voltage  so  that  a  unique  crack  length  is 
not  defined  by  a  burst  pressure  to  voltage 
correlation.  However,  relative  to  expected 
leakage  during  normal  operating  conditions, 
no  field  leakage  has  been  reported  from  tubes 
with  indications  with  a  voltage  level  of  under 
7.7  volts  for  a  3/4  inch  tube  with  a  10  volt 
correlation  to  7/8  inch  tubing  (as  compared 
to  tlie  2.0  volt  proposed  voltage-based  tube 
repair  limit).  Thus,  the  proposed  amendment 
does  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident. 

Relative  to  the  expected  leakage  during 
accident  condition  loadings,  the  accidents 
that  are  affected  by  primary-to-secondary 
leakage  and  steam  release  to  the  environment 
are  Loss  of  External  Electrical  Load  and/or 
Turbine  Trip,  Loss  of  All  AC  Power  to 
Station  Auxiliaries,  Major  Secondary  System 
Pipe  Failure,  Steam  Generator  Tube  Rupture, 
Reactor  Coolant  Pump  Locked  Rotor,  and 
Rupture  of  a  Control  Rod  Drive  Mechanism 
Housing.  Of  these,  the  Major  Secondary 
System  Pipe  Failure  is  the  most  limiting  for 
Farley  in  considering  the  potential  for  off-site 
doses.  The  offsite  dose  analyses  for  the  other 
events  which  model  primary-to-secondary 
leakage  and  steam  releases  from  the 
secondary  side  to  the  environment  assume 
that  the  secondary  side  remains  intact.  The 
steam  generator  tubes  are  not  subjected  to  a 
sustained  increase  in  differential  pressure,  as 
is  the  case  following  a  steam  line  break  event. 
This  increase  in  differential  pressure  is 
responsible  for  the  postulated  increase  in 
leakage  and  associated  ofCsite  doses  following 
a  steam  line  break  event.  In  addition,  the 
steam  line  break  event  results  in  a  bypass  of 
containment  for  steam  generator  leakage. 
Upon  implementation  of  the  voltage-based 
repair  criteria,  it  must  be  verified  that  the 
expected  distributions  of  cracking 
indications  at  the  tube  support  platQ 
intersections  are  such  that  primary-to- 
secondary  leakage  would  result  in  site 
boundary  dose  within  the  current  licensing 
basis.  Data  indicate  that  a  threshold  voltage 


of  2.8  volts  could  result  in  through-wall 
cracks  long  enough  to  leak  at  steam  line 
break  conditions.  Application  of  the 
proposed  repair  criteria  requires  that  the 
current  distribution  of  a  number  of 
indications  versus  voltage  be  obtained  during 
the  refueling  outages.  The  current  voltage  is 
then  combined  with  the  rate  of  change  in 
voltage  measurement  and  a  voltage 
measurement  uncertainty  to  establish  an  end 
of  cycle  voltage  distribution  and,  thus,  leak 
rate  during  steam  line  break  pressure 
differential.  The  leak  rate  during  a  steam  line 
break  is  further  increased  by  a  factor  related 
to  the  probability  of  detection  of  the  fiaws. 
If  it  is  found  that  the  potential  steam  line 
break  leakage  for  degraded  intersections 
planned  to  be  left  in  service  coupled  with  the 
reduced  allowable  specific  activity  levels 
result  in  radiological  consequences  outside 
the  ciurent  licensing  basis,  then  additional 
tubes  will  be  plugged  or  repaired  to  reduce 
steam  line  break  leakage  potential  to  within 
the  acceptance  limit.  Thus,  the  consequences 
of  the  most  limiting  design  basis  accident  are 
constrained  to  present  licensing  basis  limits, 
and  therefore  there  is  no  change  to  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2)  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  frt>m  any  accident 
previously  evaluated. 

implementation  of  the  proposed  voltage- 
based  tube  repair  criteria  does  not  introduce 
any  significant  changes  to  the  plant  design 
basis.  Use  of  the  criteria  does  not  provide  a 
mechanism  that  could  result  in  an  accident 
outside  of  the  region  of  the  tube  support  plate 
elevations.  Neither  a  single  or  multiple  tube 
rupture  event  would  be  expected  in  a  steam 
generator  in  which  the  repair  criteria  have 
been  applied  during  all  plant  conditions.  The 
bobbin  probe  signal  amplitude  repair  criteria 
are  established  such  that  operational  leakage 
or  excessive  leakage  during  a  postulated 
steam  line  break  condition  is  not  anticipated. 
Southern  Nuclear  has  previously 
implemented  a  maximum  leakage  limit  of 
140  gpd  per  steam  generator.  The  R.G.  1.121 
criterion  for  establishing  operational  leakage 
limits  that  require  plant  shutdown  are  based 
upon  leak-before-break  considerations  to 
detect  a  free  span  crack  before  potential  tube 
rupture.  The  140  gpd  limit  provides  for 
leakage  detection  and  plant  shutdown  in  the 
event  of  the  occurrence  of  an  unexpected 
single  crack  resulting  in  leakage  that  is 
associated  with  the  longest  permissible  crack 
length.  R.G.  1.121  acceptance  criteria  for 
establishing  operating  leakage  limits  are 
based  on  leak-before-break  considerations 
such  that  plant  shutdown  is  initiated  if  the 
leakage  associated  with  the  longest 
permissible  crack  is  exceeded.  The  longest 
permissible  crack  is  the  length  that  provides 
a  factor  of  safety  of  1 .43  against  bursting  at 
steam  line  break  pressure  differential.  A 
voltage  amplitude  of  approximately  9  volts 
for  typical  outside  diameter  stress  corrosion 
cracking  corresponds  to  meeting  this  tube 
burst  requirement  at  the  95%  prediction 
interval  on  the  burst  correlation.  Alternate 
crack  morphologies  can  correspond  to  a 
voltage  so  that  a  unique  crack  length  is  not 
defined  by  the  burst  pressure  versus  voltage 


correlation.  Consequently,  a  typical  burst 
pressure  versus  through-wall  crack  length 
correlation  is  used  below  to  define  the 
"longest  permissible  crack"  for  evaluating 
operating  leakage  limits. 

The  single  through-wall  crack  lengths  that 
result  in  tube  burst  at  1.43  times  steam  line 
break  pressure  differential  and  steam  line 
break  conditions  are  about  0.54  inch  and  0.84 
inch,  respectively.  Normal  leakage  for  these 
crack  lengths  would  range  from  about  0.4 
gallons  per  minute  to  4.5  gallons  per  minute, 
respectively,  while  lower  95%  confidence 
level  leak  rates  would  range  fit>m  about  0.06 
gallons  per  minute  to  0.6  gallons  per  minute, 
respectively. 

An  operating  leak  rate  of  140  gpd  per  steam 
generator  has  been  implemented.  This 
leakage  limit  provides  for  detection  of  0.4 
inch  long  cracks  at  nominal  leak  rates  and  0.6 
inch  long  cracks  at  the  lower  95%  confidence 
level  leak  rates.  Thus,  the  140  gpd  limit 
provides  for  plant  shutdown  prior  to 
reaching  critical  crack  lengths  for  steam  line 
break  conditions  at  leak  rates  less  than  a 
lower  95%  confidence  level  and  for  three 
times  normal  operating  pressure  differential 
at  less  than  nominal  leak  rates. 

Considering  the  above,  the  implementation 
of  voltage-based  repair  criteria  will  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  trom  any  previously  evaluated. 

3)  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  use  of  the  voltage-based  repair  criteria 
is  demonstrated  to  maintain  steam  generator 
tube  integrity  commensurate  with  the 
requirements  of  Generic  Letter  95-05  and 
R.G.  1.121.  RG.  1.121  describes  a  method 
acceptable  to  the  NRG  staff  for  meeting  GDC 
[General  Design  Criteria]  2, 14, 15,  31,  and  32 
by  reducing  the  probability  of  the 
consequences  of  steam  generator  tube 
rupture.  This  is  accomplished  by 
determining  the  limiting  conditions  of 
degradation  of  steam  generator  tubing,  as 
established  by  inservice  inspection,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service.  Upon 
implementation  of  the  criteria,  even  under 
the  worst  case  conditions,  the  occurrence  of 
outside  diameter  stress  corrosion  cracking  at 
the  tube  support  plate  elevations  is  not 
expected  to  lead  to  a  steam  generator  tube 
rupture  event  during  normal  or  feulted  plant 
conditions.  The  most  limiting  effect  would  be 
a  possible  increase  in  leakage  during  a  steam 
line  break  event.  Excessive  leakage  during  a 
steam  line  break  event,  however,  is 
precluded  by  verifying  that,  once  the  criteria 
are  applied,  the  expected  end  of  cycle 
distribution  of  crack  indications  at  the  tube 
support  plate  elevations  would  result  in 
minimal,  and  acceptable  primary  to 
secondary  leakage  during  the  event  and, 
hence,  help  to  demonstrate  radiological 
conditions  are  less  than  an  appropriate 
fraction  of  the  10  CFR  (Part)  100  guideline. 

The  margin  to  burst  for  the  tubes  using  the 
voltage-based  repair  criteria  is  comparable  to 
that  currently  provided  by  existing  technical 
specifications. 

In  addressing  the  combined  effects  of 
LOCA  [loss-of-coolant  accident) .«-  SSE  (safe 
shutdown  earthquake)  on  the  steam  generator 
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component  (as  required  by  GDC  2),  it  has 
been  determined  that  tube  collapse  may 
occur  in  the  steam  generators  at  some  plants. 
This  is  the  case  as  the  tube  support  plates 
may  become  deformed  as  a  result  of  lateral 
loads  at  the  wedge  supports  at  the  periphery 
of  the  plate  due  to  either  the  LCXIA 
rarefection  wave  and/or  SSE  loadings.  Then, 
the  resulting  pressure  differential  on  the 
deformed  tubes  may  cause  some  of  the  tubes 
to  collapse. 

There  are  two  issues  associated  with  steam 
generator  tube  collapse.  First,  the  collapse  of 
steam  generator  tubing  reduces  the  RCS 
[reactor  coolant  system]  flow  area  through 
the  tubes.  The  reduction  in  flow  area 
increases  the  resistance  to  flow  of  steam  from 
the  core  during  a  LOCA  which,  in  turn,  may 
potentially  increase  Peak  Clad  Temperature 
(PCT).  Second,  there  is  a  potential  the  partial 
through-wall  cracks  in  tubes  could  progress 
to  through-wall  cracks  during  tube 
deformation  or  collapse  or  that  short  through- 
wall  indications  would  leak  at  significantly 
higher  leak  rates  than  included  in  the  leak 
rate  assessments. 

Consequently,  a  detailed  leak-before-break 
analysis  was  f>erformed  and  it  was  concluded 
that  the  leak-before-break  methodology  (as 
permitted  by  GDC  4)  is  applicable  to  the 
Farley  reactor  coolant  system  primary  loops 
and,  thus,  the  probability  of  breaks  in  the 
primary  loop  piping  is  sufficiently  low  that 
they  need  not  be  considered  in  the  structural 
design  basis  of  the  plant.  Excluding  breaks  in 
the  RCS  primary  loops,  the  LDCA  loads  &x>m 
the  large  branch  line  breaks  were  analyzed  at 
Farley  and  were  found  to  be  of  insufficient 
magnitude  to  result  in  steam  generator  tube 
collapse  or  significant  deformation. 

Regardless  of  whether  or  not  leak-before- 
break  is  applied  to  the  primary  loop  piping 
at  Farley,  any  flow  area  reduction  is  expected 
to  be  minimal  (much  less  than  1%)  and  PCT 
margin  is  available  to  account  for  this 
potential  effect.  Based  on  analyses'  results, 
no  tubes  near  wedge  locations  are  expected 
to  collapse  or  deform  to  the  degree  that 
secondary  to  primary  in-leakage  would  be 
increased  over  current  expected  levels.  For 
all  other  steam  generator  tubes,  the 
possibility  of  secondary-to-primary  leakage 
in  the  event  of  a  LOCA  +  SSE  event  is  not 
significant.  In  actuality,  the  amount  of 
secondary-to-primary  leakage  in  the  event  of 
a  LCK]A  -t-  SSE  is  expected  to  be  less  than  that 
originally  allowed,  i.e.,  500  gpd  per  steam 
generator.  Furthermore,  secondary-to- 
primary  in-leakage  would  be  less  than 
primary-to-secondary  leakage  for  the  same 
pressure  differential  since  the  cracks  would 
tend  to  tighten  under  a  secondary-to-primary 
pressure  differential.  Also,  the  presence  of 
the  tube  support  plate  is  expected  to  reduce 
the  amount  of  in-leakage. 

Addressing  the  R.G.  1.83  considerations, 
implementation  of  the  tube  repair  criteria  is 
supplemented  by  100%  inspection 
requirements  at  the  tube  support  plate 
elevations  having  outside  diameter  stress 
corrosion  cracking  indications,  reduced 
operating  leakage  limits,  eddy  current 
inspection  guidelines  to  provide  consistency 
in  voltage  normalization,  and  rotating  probe 
inspection  requirements  for  the  larger 
indications  left  in  service  to  characterize  the 


principle  degradation  mechanism  as  outside 
diameter  stress  corrosion  cracking. 

As  noted  previously,  implementation  of 
the  voltage-based  repair  criteria  will  decrease 
the  number  of  tubes  that  must  be  taken  out 
of  service  with  tube  plugs  or  repaired.  The 
installation  of  steam  generator  tube  plugs  or 
tube  sleeves  would  reduce  the  RCS  flow 
margin,  thus  implementation  of  the  voltage- 
based  repair  criteria  will  maintain  the  margin 
of  flow  that  would  otherwise  be  reduced 
through  increased  tube  plugging  or  sleeving. 

Considering  the  above,  it  is  concluded  that 
the  proposed  change  does  not  result  in  a 
significant  reduction  in  margin  with  respect 
to  plant  safety  as  defined  in  the  Final  Safety 
Analysis  Repwrt  or  any  bases  of  the  plant 
Technical  Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-348,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  1,  Houston 
County,  Alabama 

Date  of  amendments  request:  January 
10, 1997 

Description  of  amendments  request: 
The  proposed  amendments  would 
implement  repair  of  tubes  using  laser 
welded  tube  sleeves  for  the  steam 
generators  at  Farley  Units  1  and  2  as 
described  in  WCAP-13088,  Revision  4, 
and  WCAP-14740.  hi  addition,  for  Unit 
2,  references  to  a  one-cycle  limited 
implementation  of  L*  are  being 
removed.  The  approval  for  the  limited 
implementation  of  L*  expired  at  the  last 
Unit  2  outage  in  the  fall  of  1996. 

Basis  for  proposed  ho  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  Operation  of  Farley  Units  1  and  2  in 
accordance  with  the  proposed  license 
amendment  does  not  involve  a  significant 
increase,  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  laser  welded  sleeve  configurations  as 
described  within  WCAP-13088,  Revision  4 
and  WCAP-14740  have  been  designed  and 
analyzed  in  accordance  with  the 


requirements  of  the  ASME  Code  (American 
Society  of  Mechanical  Engineera  Botler  and 
Pressure  Vessel  Code).  Fatigue  and  stress 
analyses  of  the  sleeved  tube  assemblies 
produced  acceptable  results.  Mechanical 
testing  has  shown  that  the  structural  strength 
of  Alloy  690  sleeves  under  normal,  Suited 
and  upset  conditions  is  within  acceptable 
limits.  Leakage  testing  for  7/8  inch  tube 
sleeves  has  demonstrated  that  significant 
primary-to-secondary  leakage  is  notexpected 
during  all  plant  conditions,  including  the 
case  where  the  seal  weld  is  not  produced  in 
the  lower  joint  of  the  tubesheet  sleeve. 

Initial  acceptance  of  welded  joints  uses 
ultrasonic  inspection  to  verify  that  all  weld 
thicknesses  meet  the  minimum  specified 
conditions  over  the  entire  circumference.  A 
plugging  limit  of  24%  allowable  depth  of 
penetration  of  the  sleeve  tube  wall  thickness 
applies  for  each  type  of  laser  welded  sleeve 
that  may  be  installed  in  the  Farley  Nuclear 
Plant  steam  generators  and  is  determined  for 
uprated  conditions  with  a  limiting  steam 
pressure  for  reduced  Tha  and  20%  steam 
generator  tube  plugging  conditions.  These 
conditions  represent  the  limiting  primary-to- 
secondary  operating  pressure  differential, 
which  is  bounding  for  the  sleeve  plugging 
limit  and  structural  analysis  inputs. 
However,  the  state-of-the-art  in  eddy  airrent 
inspection  capability  is  such  that  no  probes 
are  qualiHed  to  size  the  depth  of  penetration 
of  stress  corrosion  cracking.  It  is  generally 
believed  that  the  detection  threshold  of  these 
probes  is  well  below  40%  throughwall. 
Southern  Nuclear  Operating  Comptany  will 
plug  on  detection  any  crack-like  indications 
that  may  occur  in  the  sleeve  using  the  sleeve 
inspection  probe  of  record  until  an 
inspection  process  is  qualified  to  size  depth 
of  penetration  of  stress  corrosion  cracking 
into  the  tube  wall. 

The  hypothetical  consequences  of  failure 
of  the  sleeve  would  be  bounded  by  the 
current  steam  generator  tube  rupture  analysis 
included  in  the  Farley  Nuclear  Plant  FSAR 
[Final  Safety  Analysis  Report).  Due  to  the 
slight  reduction  in  diameter  caused  by  the 
sleeve  wall  thickness,  it  is  expected  that 
primary  coolant  release  rates  would  be 
slightly  less  than  assumed  for  the  steam 
generator  tube  rupture  analysis  (depending 
on  the  break  location),  and  therefore,  would 
result  in  lower  total  primary  fluid  mass 
release  to  the  secondary  system. 
Combinations  of  tubesheet  sleeves  and  tube 
support  plate  sleeves  would  reduce  the 
primary  fluid  flow  through  the  sleeved  tube 
assembly  due  to  the  series  of  diameter 
reductions  the  fluid  would  have  to  ptass  on 
its  way  to  the  break  area.  The  overall  effect 
would  be  reduced  steam  generator  tube 
rupture  release  rates. 

As  addressed  previously,  the  proposed 
Technical  Specification  change  to  support 
the  installation  of  full  length  tubesheet, 
elevated  tubesheet,  or  tube  supptort  plate 
elevation  Alloy  690  laser  welded  sleeves  as 
described  in  WCAP-13088.  Revision  4  and 
WCAP.-14740  does  not  adversely  impact  any 
other  previously  evaluated  design  basis 
accident  or  the  results  of  LOCA  [loss- 

of-coolant  accident)  and  non-lXXHA 
accident  analyses  for  the  current  Technical 
Specification  minimum  reactor  coolant 
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system  flow  rate.  The  results  of  the  analyses 
aiid  testing,  as  well  as  plant  operating 
experience,  demonstrate  that  the  sleeve 
assembly  is  an  acceptable  means  of  restoring 
tube  integrity  to  a  condition  consistent  with 
its  original  design  basis.  Also,  per  Regulatory 
Guide  1.83,  Revision  1  recommendations,  the 
condition  of  the  sleeved  tube  can  be 
monitored  through  periodic  inspections  with 
present  eddy  current  techniques. 

Conformance  of  the  sleeve  design  with  the 
applicable  sections  of  the  ASME  Code  and 
results  of  the  leakage  and  mechanical  tests 
support  the  conclusion  that  the  installation 
of  laser  welded  tube  sleeves  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  evaluated.  Depending 
upon  the  break  location  for  a  postulated 
steam  generator  tube  rupture  event, 
implementation  of  tube  sleeving  could  act  to 
reduce  the  radiological  consequences  to  the 
public  due  to  reduced  primary  to  secondary 
flow  rate  through  a  sleeved  tube  compared  to 
a  non-sleeved  tube  based  on  the  restriction 
afforded  by  the  sleeve  wall  thickness. 

Removal  of  the  references  to  the  interim 
use  of  an  L*  repair  criteria  will  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  license  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Implementation  of  laser  welded  sleeving 
will  not  introduce  significant  or  adverse 
changes  to  the  plant  design  basis.  Sleeving 
'  also  does  not  represent  a  potential  to  affect 
any  other  plant  component  Stress  and 
fatigue  analysis  of  the  repair  has  shown  the 
ASMS  Code  minimum  stress  values  are  not 
exceeded.  Implementation  of  laser  welded 
sleeving  maintains  overall  tube  bundle 
structural  and  leakage  integrity  at  a  level 
consistent  to  that  of  the  originally  supplied 
tubing  during  all  plant  conditions.  Leak  and 
mechanical  testing  of  sleeves  support  the 
conclusions  of  the  calculations  that  each 
sleeve  ioint  retains  both  structural  and 
leakage  integrity  during  all  conditions. 
Sleeving  of  tubes  does  not  provide  a 
mechanism  resulting  in  an  accident  outside 
of  the  area  affiscted  fa^  the  sleeves.  Any 
hypothetical  accident  as  a  result  of  potential 
tube  or  sleeve  degradation  in  the  repaired 
portion  of  the  tube  is  bounded  by  the  existing 
tube  rupture  accident  analysis.  Since  the 
sleeve  design  does  not  affisct  any  other 
component  or  location  of  the  tube  outside  of 
the  immediate  area  repaired,  in  addiSon  to 
the  fact  that  the  installation  of  sleeves  and 
the  impact  on  current  plugging  level  analyses 
is  accounted  for,  the  possibility  that  laser 
welded  sleeving  creates  a  new  or  diflisrent 
type  of  accident  is  not  credible. 

Removal  of  the  refisrences  to  the  interim 
use  of  an  L*  repair  criteria  will  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
accident  from  my  accident  previously 
evaluated. 

3.  The  proposed  license  amendment  does 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  laser  welded  sleeving  repair  of 
degraded  steam  generator  tubes  as  identified 
in  WCAP-iaoeS,  Revision  4,  has  been  shown 


by  analysis  to  restore  the  integrity  of  the  tube 
bundle  consistent  with  its  original  design 
basis  condition  as  the  requirements  of  the 
ASME  Code  are  satisfied.  The  safety  factors 
used  in  the  design  of  sleeves  for  the  repair 
of  degraded  tubes  are  consistent  with  the 
safety  fectors  in  the  ASME  Boiler  and 
Pressure  Vessel  Code  used  in  steam  generator 
design.  The  design  of  the  tubesheet  sleeve 
lower  joints  for  the  7/8  inch  sleeves  (for  both 
the  foil  length  and  elevated  tubesheet  sleeve) 
have  been  verified  by  testing  to  preclude 
realistic  leakage  during  normal  and 
{X)stulated  accident  conditions. 

The  portions  of  the  installed  sleeve 
assembly  which  represent  the  reactor  coolant 
pressure  botmdary  can  be  monitored  for  the 
initiation  and  progression  of  sleeve/tube  wall 
degradation,  thus  satisfying  the 
recommendations  of  Regulatory  Guide  1.83, 
Revision  1  and  the  surveillance  requirements 
included  in  Specification  4.4.6.0.  The  portion 
of  the  tube  bridged  by  the  sleeve  joints  is 
effectively  removed  from  the  pressure 
boundary,  and  the  sleeve  then  forms  the  new 
pressure  boundary.  The  areas  of  the  sleeved 
tube  assembly  which  require  inspection  are 
defined  in  WCAP-13088,  Revision  4. 

The  effiect  of  sleeving  on  the  design 
transients  and  accident  analyses  have  been 
reviewed  based  on  the  installation  of  sleeves 
up  to  the  level  of  steam  generator  tube 
plugging  coincident  with  the  minimum 
reactor  flow  rate.  The  installation  of  sleeves 
is  to  be  evaluated  as  the  equivalent  of  some 
level  of  steam  generator  tube  plugging. 
Evaluation  of  the  installation  of  sleeves  is 
based  on  the  determination  that  UOCA 
evaluations  for  the  licensed  minimum  reactor 
coolant  flow  bound  the  effect  of  a 
combination  of  tube  plugging  and  sleeving 
up  to  an  equivalent  of  the  actual  steam 
generator  tube  plu^ng  limit  Information 
provided  in  WCAP-13088.  Revision  4, 
describes  the  method  to  determine  the  flow 
equivalency  for  all  combinations  of  tubesheet 
and  tube  support  plate  sleeves  in  order  that 
the  minimum  flow  requirements  are  met 

Implementation  of  laser  welded  sleeving 
will  reduce  the  potential  for  primary-to- 
secondary  leakage  during  a  postulated  steam 
line  break  while  maintaining  available 
primary  coolant  flow  area  in  the  event  of  a 
LOCA.  By  effectively  isolating  degraded  areas 
of  the  tube  through  repair,  primary  pressure 
boundary  integrity  is  restored  and  the 
potential  for  primary-to-secondary  leakage 
during  all  plant  conditions  is  minimized. 
These  degraded  tubes  are  returned  to  a 
condition  consistent  with  the  design  basis. 
While  the  installation  of  a  sleeve  causes  a 
reduction  in  primary  coolant  flow,  the 
reduction  is  significantly  below  the  reduction 
incurred  by  plugging.  Therefore,  greater 
primary  coolant  flow  area  is  maintained 
through  sleeving. 

Removal  of  the  references  to  the  interim 
use  of  an  L*  repair  criteria  will  not  involve 
a  significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369.  Dothan,  Alabama 
36302 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201 

NRC  Project  Director:  Herbert  N. 
Berkow 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request:  January 
10. 1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Watts  Bar  Nuclear  Plant 
(WBN)  Unit  1  Technical  Specifications 
(TS)  in  order  to  implement  the  1995  rule 
change  to  10  CFR  Part  50,  Appendix  J. 
The  revised  Appendix  J  provided  an 
Option  B  whidi  allows  performance 
based  testing  for  containment  leakage 
rate  testing.  The  1^  in  Section  3.6  and 
associated  Bases,  TS  Section  3.0.2  and 
TS  Section  5.7  would  be  changed.  Also, 
the  scheduler  exemption  for 
containment  airlock  testing  now 
specified  in  the  facility  license  in 
Siaction  2.D(1)  would  no  longer  be 
required  and  would  be  deleted. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration, 
which  is  presented  below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
invcdve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  to  WBN  TSs  is 
in  accordance  with  Option  B  to  10  CFR  50, 
Appendix  ].  The  proposed  amendment  adds 
a  voluntary  performance-based  option  for 
containment  leak-rate  testing.  The  changes 
being  proposed  do  not  affiect  the  precursor  for 
an  accident  or  transient  analyzed  in  Chapter 
IS  of  WBN  Final  Safety  Analysis  Report.  The 
proposed  change  does  not  increase  the  total 
allowable  primary  containment  leakage  rate. 
The  proposed  change  does  not  reflect  a 
revision  to  the  physical  design  and/or 
operation  of  the  plant.  (Tjherefore,  operation 
of  the  facility,  in  accordance  with  the 
proposed  change,  does  not  significantly  affect 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  to  WBN  TSs  is 
in  acoMtlance  with  the  new  perfiormance- 
based  option  (Option  B)  to  10  CFR  50, 
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Appendix  J.  The  changes  being  proposed  will 
not  change  the  physical  plant  or  the  modes 
of  operation  de&ned  in  the  facility  license. 
The  proposed  changes  do  not  increase  the 
total  allowable  primary  containment  leakage 
rate.  The  changes  do  not  involve  the  addition 
or  modification  of  equipment,  nor  do  they 
alter  the  design  or  operation  of  plant  systems. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  propsoed  change  does 
not  create  the  possibility  of  a  new  or  diferent 
kind  of  accident  from  any  previously 
evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  margin  of 
safety. 

The  proposed  change  to  WBN  TSs  is  in 
accordance  with  the  new  option  to  10  CFR 
50,  Appendix  J.  The  proposed  option  is 
formulated  to  adopt  performance-based 
approaches.  This  option  removes  the  current 
prescriptive  details  from  the  TS.  The 
proposed  changes  do  not  affect  plant  safety 
analyses  or  change  the  physical  design  or 
operation  of  the  plant.  The  proposed  change 
does  not  increase  the  total  allowable  primary 
contaiiunent  leakage  rate.  Therefore, 
operation  of  the  facility,  in  accordance  with 
the  proposed  change,  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  sta^  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET IIH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J, 
Hebdon 

Prerionsly  Published  Notices  Of 
Coii8ida*ation  Of  Issuance  Of 
Amendments  To  Facility  Operatiiig 
Licenses,  Proposed  No  Significant 
Hazards  ConsidCTation  Determination, 
And  Opportunity  FW  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  liazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Fedmal  Register  on  the  day  and 


page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
November  26, 1996,  as  supplemented 
December  17, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
a  one-time  only  change  necessary  to 
replace  the  existing  125-volt  dc  battery 
cells  with  new  cells.  Date  of  publication 
of  individual  notice  in  Federal  Register: 
December  13, 1996  (61  FR  65605) 

Expiration  date  of  individual  notice: 
January  13, 1997 

Local  Public  Document  Room 
location:].  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  Qty 
Boulevard,  North  Carolina  28223-0001 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Conunission's  rules  and  r^ulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Ri^ister  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Coinmission  has 
prepared  an  environmental  assessment 
imder  the  special  drcumstanoes 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  %vith  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Envinuunental 


Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  E>ocument 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washingtm.  DC,  and  at  the 
local  public  docimient  rooms  for  the 
particular  facilities  involved. 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  application  for  amendment: 
August  23. 1996 

Brief  description  of  amendment:  T\ua 
amendment  makes  Technical 
Specifications  changes  allowing  fuel 
enrichment  of  up  to  5.0  weight  percent 
Uraniiun-235.  The  previous  limit  was 
4.1  weight  percent.  This  change  allows 
Arkansas  Nuclear  One.  Unit-2,  to 
receive,  store,  and  use  nuclear  fuel  of 
5.0  weight  percent  Uraniniun-235. 

Date  of  issuance:  January  14, 1997 

Effective  date:  January  14, 1997 

Amendment  No.:  178 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  9, 1996  (61  FR  52964) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  14, 1997.No 
significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Enteigy  Operaticms,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Aricansas 

Date  of  application  for  amendment: 
November  24, 1996,  as  supplemented  on 
December  2. 1996. 

Dri^f  description  of  amendment:  This 
amendment  adds  small  break-loss-of 
coolant  accident  methodology  CENPD- 
137,  Supplement  1-P  and  its  approval  ' 
letter  by  the  NRC  as  a  reference  to 
Section  6.9.5.1.  This  code  previously 
approved  by  the  NRC  increases  the 
steam  generator  tube  plugging  limit  to 
30%  with  an  associated  reduction  of 
10%  in  RCS  flow.  This  amendment  also 
corrects  a  typographical  error  in  . 
Specification  6.9.5.1.8,  and 
Specifications  6.9.5.1.10  through 
6.9.5.1.14  are  numbered  to 
accommodate  these  changes. 

Date  o/ issuance;  January  14, 1997 

Effective  date:  January  14, 1997 

Amendment  No. ;  1 79 

Facility  Operating  License  No.  NPF-6. 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisteR  December  3, 1996  (61  FR 
64173)  However,  on  December  9, 1996, 
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the  licensee  verified  that  the  number  of 
plugged  tubes  would  not  exceed  their 
current  10%  limit  established  by  the  old 
code.  This  determination  removed  the 
basis  for  considering  this  request  as 
exigent.  Since  the  potential  does  exist 
for  the  plugging  to  exceed  the  10%  in 
the  future,  the  technical  specification 
amendment  request  is  therefore,  a  valid 
request  on  a  normal  schedule.  This 
change  did  not  alter  the  stafTs  initial 
proposed  no  safety  hazard  condition 
determination,  therefore  noticing  was 
not  warranted.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14, 1997. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  AR  72801 

Entergy  Golf  States,  Inc.,  Cajnn  Electric 
Power  Cooperative,  and  Entergy 
OperatMMis,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  October 
24.1996 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specifications  to  delete  the  accelerated 
testing  requirements  for  the  standby 
diesel  generators.  This  action  is 
consistent  with  the  provisions  of 
Generic  Letter  94-01,  "Removal  of 
Accelerated  Testing  and  Special 
Reporting  Requiremets  for  Emergency 
Diesel  Generators,"  dated  May  31. 1994. 

Date  of  issuance:  January  14, 1997 

Effective  date:  January  14. 1997 

Amendment  No.:  90 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Spedfications/operaUng 
Uoense. 

Date  of  initial  notice  in  Federal 
Registen  December  4, 1996  (61  FR 
64384)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14. 1997.No  significant  hazards 
consideration  comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Docimients 
Department,  Louisiana  State  University. 
Baton  Rouge.  LA  70803 

Entergy  Gulf  States,  Inc.,  Cainn  Electric 
Power  CooperatiTe,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  May  30. 
1996 

Brief  description  of  amendment:  The 
amendment  revises  the  technical 
specification  surveillance  requirement 
3.8.3.4  to  specify  a  5-8tart  pressure  for 
the  air  recievers  associated  with  the 


Division  m.  High  Pressure  Core  Spray 
emergency  diesel  generator. 
Date  of  issuance:  January  16, 1997 
Effective  date:  January  16, 1997 
Amendment  No.:  91  ^ 

Facility  Operating  License  No.  NPF- 
47.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3. 1996  (61  FR  34892)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  16, 1997.No 
significant  hazards  consideration 
comments  received.  No. 

Local  Public  Document  Room 
location:  Government  Dociunents 
Department,  Louisiana  State  University, 
Baton  Rouge.  LA  70803 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
September  23, 1996 

Brief  description  of  amendment: 
Changes  to  Technical  Specification  (TS) 
to  delete  a  note  for  the  Surveillance 
Requirement  3.3.7.1  for  the  Engineered 
Safeguard  Actuation  System  LogicDate 
of  issuance:  January  6. 1997 

Effective  date:  January  6, 1997 

Amendment  No.:  155 

Facility  Operating  License  No.  DPR- 
72.  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  October  23. 1966  (61  FR 
55034)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1997.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Coastal  Region  Library,  8619 
W.  Crystal  Street,  Costal  River,  Florida 
32629 

Houston  Ijghting  ft  Power  Cmnpany, 
City  Public  Service  Board  of  San 
Antonio,  Central  Power  and  Light 
Company,  Qty  of  Austin.  Texas,  Docket 
Nos.  50-498  and  50-499,  South  Texas 
Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request:  October 
23, 1996,  as  supplemented  by  letter 
dated  November  6. 1996. 

Brief  description  of  amendments:  The 
amendments  revised  Technical 
Specification  3.4.6.1,  regarding  reactor 
coolant  system  leakage  detection 
instrumentation,  to  adopt  the 
requirements  found  in  NUREG-1431, 
"Standard  Technical  Specifications 
Westinghouse  Plants."  for  the  reactor 
coolant  system  leakage  detection 
instrumentation. 

Date  of  issuance:  January  8. 1997 


Effective  date:  January  8, 1997 

Amendment  Nos.:  Unit  1  - 
Amendment  No.  86:  Unit  2  - 
Amendment  No.  73 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80.  The  amendments 
revised  the  Teduiical  Specifications. 

Date  of  initial  notice  in  Federal 
Registw:  December  4, 1996  (61  FR 
64387)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  8, 1997.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Wharton  County  Jimior 
College.  J.  M.  Hodges  Learning  Center. 
911  Holing  Highway.  Wharton.  TX 
77488 

Illinois  Power  Cnnpany  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
April  19. 1996,  and  as  supplemented  on 
August  15, 1996 

Brief  description  of  amendment:  The 
amendment  introduces  new  Technical 
Specification  (TS)  3.10.10,  "Single 
Control  Rod  Withdrawal  -  Refueling." 
under  TS  3.10,  "SPEOAL 
OPERATIONS."  The  purpose  of  this 
Special  Operations  LOO  is  to  permit  the 
withdrawal  of  a  single  control  rod  for 
testing  in  MODE  5  without  imposing  the 
requirements  for  establishing  the 
secondary  containment  and  main 
control  room  boundaries  as  normally 
required  during  Core  Alterations. 

Date  of  issuance:  January  13, 1997 

Effective  date:  January  13, 1997 

Ame/id/nent  No.:  112 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regisler  May  22, 1996  (61  FR  25707) 
and  September  25, 1996  (61  FR  50344). 
The  August  15, 1996,  submittal  changed 
the  focus  of  the  original  amendment 
request,  therefore,  it  was  re-noticed  in 
the  FEDERAL  REGISTER.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  13. 1997.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library.  120  West  Johnson  Street, 
Clinton.  Illinois  61727 

Northeast  Nuclear  Enei^gy  Company,  et 
aL,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  arhendment: 
September  12, 1995 
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Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  6.3.1  to  add  a  requirement 
that  the  Assistant  Operations  Manager 
hold  a  senior  reactor  operator  (SRO) 
license  if  the  Operations  Manager  does 
not  hold  an  SRO  license  for  Millstone 
Unit  3. 

Date  of  issuance:  January  7, 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  132 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  March  27, 1996  (61  FR 13530) 
The  Commission's  related  evaluation  6f 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  7, 1997.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
April  26, 1996,  as  supplemented  August 
23, 1996. 

Brief  description  of  amendment:  the 
amendment  changes  requirements 
regarding  reactor  coolant  system  leakage 
testing  following  refueling  outage  and 
other  sytem  pressure  testing  of  reactor 
coolant  system  following  repairs, 
replacements,  or  modifications. 

Date  of  issuance:  January  7, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  171 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  June  5, 1996  (61  FR  28602) 
The  August  23, 1996,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  7, 1997No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue.  White  Plains,  New 
York  10610. 


Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  application  for  amendment: 
October  29, 1996 

Brief  description  of  amendment:  The 
amendment  corrects  an  error  with 
respect  to  Table  3.3.2-1,  Fimction  6c  of 
the  Technical  Specifications  (TSs) 
which  references  the  incorrect  Required 
Action  for  inoperable  channels  of  the 
auxiliary  feedwater  pump  actuation  on 
Steam  Generator  Level  -  Low  Low  logic. 
The  TSs  are  revised  to  correct  the 
Required  Action  to  place  the  inoperable 
chainnel  in  "trip"  within  6  hours  or 
initiate  a  plant  shutdown  to  Mode  4. 

Date  of  issuance:  January  9, 1997 

Effective  date:  January  9, 1997 

Amendment  No.:  66 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  December  4, 1996  (61  FR 
64395)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Satiety  Evaluation  dated 
January  9, 1997No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Ylayne 
County,  New  York 

Date  of  application  for  amendment: 
October  29. 1996 

Brief  description  of  amendment:  This 
amendment  revises  the  MODE  of 
applicability  for  the  motor-driven 
auxiliary  feedwater  pump  actuation  on 
opening  of  the  main  feedwater  pump 
breakers  to  correct  an  error  introduosd 
during  Amendment  No.  61. 

Date  of  issuance:  January  9. 1997 

Effective  date:  January  9, 1997 

Amendment  No.:  67 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  December  4, 1996  (61  FR 
64395)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  9, 1997No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14610. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 


Beach  Nuclear  Plant,  Unit  Nos.  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
April  29, 1996,  as  supplemented 
October  21.  December  2,  and  December 
16,1996 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  Section  15.3.14,  "Fire 
Protection  System,"  and  Section 
15.4.15,  "Fire  Protection  System."  and 
relocate  the  requirements  of  the  fire 
protection  program  from  the  TS  and 
incorporate,  by  reference,  the  NRC- 
approved  fire  protection  program  into 
the  Final  Safe^  Analysis  Report.  In 
addition,  the  amendments  revise  the 
operating  licenses  to  include  the  NRC's 
standard  fire  protection  condition.  The 
amendments  also  approve 
administrative  changes  consistent  with 
the  relocation  as  well  as  corrections  to 
several  tjrpographical  errors. 

Date  of  issuance:  January  8, 1997 

Effective  date:  January  8,  1997,  and 
implementation  within  90  days  from  the 
date  of  issuance.  Implementation  shall 
include  the  relocation  of  Technical 
Specification  requirements  to  the 
appropriate  licensee-controlled 
document  as  identified  in  the  Ucensee's 
application  dated  April  29, 1996,  as 
supplemented  October  21,  December  2. 
and  December  16, 1996.  and  reviewed 
in  the  staff's  satiety  evaluation  dated 
January  8, 1997. 

Amendment  Nos.:  Unit  1-170,  Unit 
2-174 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revise  the 
Technical  Specifications  and  the 
operating  licenses. 

Date  of  initial  notice  in  Federal 
Registen  June  5, 1996  (61  FH  28621) 
The  October  21 .  December  2.  and 
December  16, 1996,  supplements 
provided  corrected  license  and  TS  pages 
and  a  90-day  implementation  schedule. 
These  supplements  were  within  the 
scope  of  the  original  application  and  did 
not  change  the  staff's  initial  proposed 
no  significant  hazards  considerations 
determination.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  8, 1997.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241 

Wisconsin  Publk  Service  Cocporatkm, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
October  31, 1996 
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Brief  description  of  amendment:  The 
amendment  revises  Kewaunee  Nuclear 
Power  Plant  Technical  SpeciGcation  6.9, 
"Reporting  Requirements,"  by  deleting 
the  annual  requirement  to  submit  a 
description  of  changes  made  pursuant  to 
10  CFR  50.59.  Administrative  changes 
are  also  made  to  correct  inconsistencies 
in  the  TS  Table  of  Contents  and  in  a 
footnote  for  Table  TS  3.5-1. 

Date  of  issuance:  January  6, 1997 

Effective  date:  January  6. 1997 

Amendment  No.:  131 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
SpeciGcations. 

Date  of  initial  notice  in  Federal 
Registen  December  4, 1996  (61  PR 
64397)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safoty  Evaluation  dated 
January  6, 1997.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin. 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1997. 

For  The  Nuclear  Regulatory  Commission 
EtiDor  G.  AdBMaa, 

Deputy  Director,  Division  of  Reactor  Projects 
-  nUTV,  Office  of  Nuclear  Reactor  Regulation 
[Doc  97-1994  Piled  1-28-97;  8:45  ami 
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ComuRMfa  PoMfec  Co., 
Muclaar  Plant,  License  Nos.  DPR-20; 
Isauanoe  of  Director's  Decision  Under 
10  CFR  2.205 

Notice  is  hereby  given  that  the  Acting 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  Director's 
Decision  concerning  a  Petition  dated 
September  19, 1995.  as  amended  on 
September  30. 1996,  filed  by  Don't 
Waste  Michigan  and  Lake  Michigan 
Fedmation  (Petiticmers)  under  Section 
2.206  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206).  The  Petition 
requested  that  the  NRC  (1)  find  that 
Consimiers  Power  Company  (licensee) 
violated  NRC  requirements  related  to 
unloading  procedures  for  dry  storage 
casks  for  spent  nuclear  fuel.  (2)  suspend 
the  licensee's  use  of  the  general  license 
provisions  related  to  dry  cask  storage  of 
spent  nuclear  fuel,  (3)  require  a 
substantial  penalty  be  paid  by  the 
licensee,  and  (4)  conduct  hearings 
related  to  unloading  procedures  for  dry 
storage  casks  at  Palisades. 

The  Acting  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  has 
determined  that  Petition  should  be 


granted  in  part  and  denied  in  part  for 
the  reasons  stated  in  the  "Director's 
Decision  Under  10  CFR  2.206"  (DD-97- 
01),  the  complete  text  of  which  follows 
this  notice.  'The  decision  and  documents 
cited  in  the  decision  are  available  for 
public  inspection  and  copying  in  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW,  Washington,  DC,  and  at  the  local 
public  document  room  located  in  the 
Van  Wylen  Library  at  Hope  College  in 
Holland,  Michigan. 

A  copy  of  this  decision  has  been  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  therein,  this  decision  will 
become  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  decision 
within  that  time. 

Dated  at  Rockville,  MD.,  this  23d  day  of 
January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Director's  Decision  Under  10  CFR  2.206 

/.  Introduction 

On  September  19, 1995,  the 
organizations  Don't  Waste  Michigan  and 
Ls^e  Michigan  Federation  (Petitioners) 
filed  a  Petition  pursuant  to  Section 
2.206  of  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR  2.206)  requesting 
that  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  (1)  find  that 
Consumers  Power  Company  (licensee) 
violated  NRC  requirements  related  to 
unloading  procedures  for  dry  storage 
casks  for  spent  nuclear  fuel,  (2)  suspend 
the  licensee's  use  of  the  general  license 
provisions  related  to  dry  cask  storage  of 
spent  nuclear  fuel,  (3)  require  a 
substantial  penalty  be  paid  by  the 
licensee,  and  (4)  conduct  hearings 
related  to  imloading  procedures  for  dry 
storage  casks  at  Palisades. 

On  September  30, 1996,  the 
Petitioners  amended  the  Petition  by 
including  additional  information  in 
support  of  their  position  that  the 
licensee  did  not  have  a  workable 
unloading  procedure  before  loading  the 
13  dry  storage  casks  currently  in  the 
Palisades  independent  spent  fuel 
storage  installation  (ISFSI). 

The  Petition  has  been  referred  to  me 
pursuant  to  10  CFR  2.206.  The  NRC 
letter  dated  October  24, 1995,  to  Dr. 
Sinclair  and  Mr.  Skavroneck,  on  behalf 
of  the  Petitioners,  acknowledged  receipt 
of  the  Petition.  Notice  of  receipt  was 
published  in  the  Federal  Register  on 
October  31. 1995  (60  FR  55388). 


On  the  basis  of  the  NRC  staff's 
evaluation  of  the  issues  and  for  the 
reasons  given  below,  the  Petitioners' 
requests  are  granted  in  part  and  denied 
in  part. 

H.  Background 

NRC  regulations  contain  a  general 
license  that  authorizes  nuclear  power 
plants  licensed  by  the  NRC,  such  as 
Palisades,  to  store  spent  nuclear  fuel  at 
the  reactor  site  in  storage  casks 
approved  by  the  NRC.  (See  10  CFR  part 
72,  subpart  K.)  In  regard  to  dry  cask 
storage  of  spent  nuclear  fuel  at 
Palisades,  the  licensee  opted  to  use  the 
VSC-24  Cask  Storage  System  designed 
by  Sierra  Nuclear  Corporation.  The 
VSC-24  Cask  Storage  System  was  added 
to  the  list  of  NRC  certified  casks  in  May 
1993  (58  FR  17948).  The  associated 
certificate  of  compliance,  Certificate 
Niunber  1007,  specifies  the  conditions 
for  use  of  VSC-24  casks  imder  the 
general  license  provisions  of  10  CFR 
part  72.  Section  1.1.2,  "Operating 
Procedures,"  in  the  certificate  of 
compliance  for  the  VSC-24  casks, 
requires  that  licensees  prepare  an 
operating  procedure  related  to  cask 
unloading.  Specifically,  the  condition 
states 

Written  operating  procedures  shall  be 
prepared  for  cask  handling,  loading, 
movement,  surveillance,  and  maintenance. 
The  operating  procedures  suggested 
generically  in  the  SAR  (safety  analysis  report) 
are  considered  appropriate,  as  discussed  in 
Section  11.0  of  the  SER  (safety  evaluation 
rep<Ht),  and  should  provide  the  basis  for  the 
user's  written  operating  procedures.  The 
following  additional  written  procedures  shall 
also  be  developed  as  part  of  the  user 
operating  procedures: 

1.  A  procedure  shall  be  developed  for  cask 
unloading,  assiuning  damaged  fuel.  If  fuel 
needs  to  be  removed  from  the  multi-assembly 
sealed  basket  (MSB),  either  at  the  end  of 
service  life  or  for  inspection  after  an 
accident,  precautions  must  be  taken  against 
the  potential  for  the  presence  of  oxidized  fuel 
and  to  prevent  radiological  exposure  to 
personnel  during  this  operation.  This  activity 
can  be  achieved  by  the  use  of  the  Swagelok 
valves,  which  permit  a  determination  of  the 
atmosphere  within  the  MSB  before  the 
removal  of  the  structural  and  shield  lids.  If 
the  atmosphere  within  the  MSB  is  helium, 
then  operations  should  proceed  normally, 
with  fuel  removal,  either  via  the  transfiar  cask 
or  in  the  ppol.  However,  if  air  is  present 
within  the  MSB,  then  appropriate  filters 
should  be  in  place  to  permit  the  flushing  of 
any  potential  airborne  radioactive  particulate 
from  the  MSB,  via  the  Swagelok  valves.  This 
action  will  protect  both  personnel  and  the 
operations  area  from  potential 
contamination.  For  the  accident  case, 
personnel  protection  in  the  form  of 
respirators  or  supplied  air  should  be 
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considered  in  accordance  with  the  licensee's 
Radiation  Protection  Program. 

The  licensee  for  Palisades  began 
loading  casks  in  May  1993  after 
implementing  pertinent  certificate 
conditions,  including  those  in  Section 
1.1.2. 

In  July  1994,  the  licensee  discovered 
radiographic  indications  of  possible 
defects  in  a  weld  in  multi-assembly 
sealed  basket  (MSB)  No.  4.  MSB  No.  4 
had  been  loaded  with  spent  fuel  earlier 
that  month  and  placed,  inside  a 
ventilated  concrete  cask,  on  the  ISFSI 
storage  pad.  The  licensee  evaluated  the 
flaw  indications  and  determined  that 
the  MSB  continued  to  meet  its  design 
basis  and  was  capable  of  safely  storing 
spent  fuel  for  the  duration  of  the 
certificate  (20  years).  Nevertheless,  the 
licensee  stated  that  MSB  No.  4  would  be 
unloaded  to  support  additional 
inspections  and  evaluations  related  to 
its  future  use.'  In  preparation  for  the 
imloading  of  MSB  No.  4,  the  licensee 
reviewed  the  unloading  procedure 
issued  in  May  1993  (Revision  0)  and 
identified  several  technical  questions.  A 
revision  of  the  unloading  procedure 
(Revision  1)  was  subsequently 
developed  to  resolve  the  identified 
technical  questions. 

The  technical  questions  and  the 
associated  procedural  changes  were 
discussed  during  meetings  with  the 
NRC  staff,  and  additional  information 
was  provided  in  submittals  from  the 
licensee  to  the  NRC.  Evaluation  of  the 
revised  unloading  procedure  by  the 
NRC  staff^was  initially  made  through 
the  review  of  submittals  horn  the 
licensee  and  has  continued  through  an 
inspection  of  the  licensee's  revised 
unloading  procedure. 

As  a  result  of  its  inspections  and 
reviews,  the  NRC  staff  recognized  that 
some  licensees,  including  Consumers 
Power  Company,  had  developed 
unloading  procedures  that  tended  to  be 
simplistic  and  lacked  sufficient  details 
and  contingencies.  In  order  to  address 
these  issues,  an  item  related  to  cask 
loading  and  unloading  procedures  was 
added  to  the  NRC  dry  cask  storage 
action  plan  that  was  implemented  in 
July  1995.  Some  issues,  such  as  the 
thermal-hydraulic  behavior  of  casks 
during  the  unloading  process,  were 
included  largely  as  a  result  of  questions 


related  to  the  original  unloading 
procedure  at  Palisades.  Experience  at 
other  facilities  using  storage  and 
transportation  casks  resulted  in  the 
identification  of  other  issues.  For 
example,  as  a  result  of  the  turbidity  of 
the  spent  fuel  pool  during  the  unloading 
of  a  transportation  cask  at  the  Shearon 
Harris  Nuclear  Power  Plant,  the  NRC 
staff  assessed  the  potential  for  and 
significance  of  deposits  on  fuel 
assembly  surfaces  becoming  loose 
during  the  unloading  of  dry  storage 
casks.  Evaluations  and  inspections  were 
used  to  resolve  these  issues  for  sp>ecific 
facilities  and  revisions  to  NRC  guidance 
documents  have  been  prepared  to 
resolve  generic  concerns. 

Completion  of  the  NRC  inspection  of 
the  revised  unloading  procedure  for 
Palisades  was  postponed  following  an 
event  at  the  Point  Beach  Nuclear  Plant.^ 
Following  the  hydrogen  ignition  event 
at  Point  Beach,  die  NRC  issued 
confirmatory  action  letters  (CALs)  to 
those  licensees  using  or  planning  to  use 
VSC-24  casks  for  the  storage  of  spent 
nuclear  fuel  (i.e.,  licensees  for  Point 
Beach,  Palisades,  and  Arkansas  Nuclear 
One).  The  CALs  document  the  licensees' 
commitments  not  to  load  or  unload  a 
VSC-24  cask  without  resolution  of 
material  compatibility  issues  identified 
in  NRC  Bulletin  96-04,  "Chemical, 
Galvanic,  or  Other  Reactions  in  Spent 
Fuel  Storage  and  Transportation  Casks," 
and  confirmation  of  corrective  actions 
bytheNRC.3 

The  NRC  staff  is  continuing  to  review 
the  bulletin  responses  and  corrective 
actions  for  the  Palisades  facility,  and, 
therefore,  the  licensee  is  restrained  from 
loading  or  unloading  additional  VSC-24 
casks.  Completion  of  the  ongoing  NRC 
inspection  of  the  revised  unloading 
procedure  at  Palisades  will  be 
coordinated  with  the  staffs  review  of 
the  licensee's  response  to  the  bulletin. 
Further,  the  NRC  has  committed  to  State 
officials  and  members  of  the  public  that 
the  exit  meeting  for  the  inspeMCtion  at 
Palisades  will  be  open  to  the  public,  the 
meeting  will  be  noticed  sufficiently  in 
advance  to  allow  interested  parties  to 
attend,  and  the  NRC  staff  will  allocate 


■  The  schedule  for  unloading  MSB  No.  4  remain* 
indefinite.  The  staff  has  recently  learned  thai  the 
licensee  may  postpone  the  unloading  until  a  multi- 
purpose cask  is  available.  This  would  allow  the 
spent  fuel  currently  stored  in  MSB  No.  4  to  be 
transferred  to  a  cask  that  would  support  both 
storage  and  transportation  of  the  spent  fuel.  The 
NRC  staff  is  reviewing  this  plan  and  will  initiate 
discussions  pertaining  to  this  matter  with  the 
licensee  and  other  affected  parties. 


'On  May  28,  1996,  a  hydrogen  gas  ignition 
occurred  during  the  welding  of  the  shield  lid  on  a 
VSC-24  cask  at  the  Point  Beach  Nuclear  Plant.  The 
hydrogen  was  formed  by  a" chemical  reaction 
between  a  zinc-based  coating  (Carfoo  Ziac  11)  and 
the  borated  water  in  the  spent  fuel  pool.  .. 

>On  December  3, 1996.  the  NRC  sUff  informed 
the  licensee  for  the  Arkansas  Nuclear  One  facility 
in  RussellviUe,  Arkansas,  that  it  bad  completed  its 
r«vie%vs  and  inspections  associated  with  that 
facility  and  found  that  the  licensee  had 
satisfactorily  completed  the  commitments 
documented  in  the  CAL.  Shortly  thereafter,  the 
licensee  initiated  cask-loading  activities. 


time  to  discuss  issues  with  the  public 
following  the  meeting  with  the  licensee. 

m.  Discussion 

The  Petition  requests  four  actions  by 
the  NRC  on  the  basis  of  the  contention 
that  the  original  unloading  procedure 
(Revision  0)  implemented  by  the 
licensee  was  inadequate,  and  therefore, 
the  licensee  violated  NRC  regulations 
requiring  the  licensee,  prior  to  using  an 
approved  cask,  to  establish  that  all 
conditions  in  a  dry  storage  cask 
certificate  of  compliance  have  been  met 
(see  10  CFR  72.212(b)(2)). 

(1)  Determine  That  the  Licensee 
Violated  NRC  Requirements 

In  support  of  the  Petition's  contention 
that  the  licensee  violated  NRC 
requirements  related  to  the  original 
unloading  procedure,  the  Petitioners 
claim  that  issues  identified  in  licensee 
documents  dated  November  11, 1994, 
and  June  2, 1995,  regarding  revisions  to 
the  unloading  procedure  to  support  the 
planned  unloading  of  Cask  No.  4, 
demonstrate  that  the  original  procedure 
was  inadequate.  The  amendment  to  the 
Petition  filed  on  September  30, 1996, 
included  issues  related  to  material 
compatibility  identified  in  NRC  Bulletin 
96-04  as  additional  evidence  that  the 
licensee's  original  unloading  procedure 
was  inadequate. 

The  primary  information  offered  by 
the  Petitioners  in  support  of  their  claim 
that  the  original  procedure  violated  NRC 
requirements  is  identified  in  the 
licensee's  document  dated  November 
11, 1994.  Although  the  issues  identified 
by  the  Petitioners  have  been  represented 
by  the  licensee  as  improvements  or 
enhancements  to  the  original  unloading 
procedure  to  support  the  planned 
unloading  of  Cask  No.  4  at  Palisades,  a 
potential  inference  that  might  be  drawn 
from  the  November  11  document  is  that 
the  original  unloading  procedure  could 
not  adequately  support  the  unloading  of 
Cask  No.  4.  However,  the  licensee's 
letter  dated  December  29, 1994,  affirmed 
the  licensee's  position  that  the  original 
unloading  procedure  was  adequate,  and 
therefore  complied  with  the  certificate 
of  compliance.  Additional  information, 
including  the  revised  unloading 
procedure  and  the  supporting 
engineering  analyses,  was  provided  in 
the  licensee's  submittal  to  the  NRC 
dated  June  2,  1995.  The  NRC  staff 
requested  additional  information  from 
the  licensee,  and  that  information  was 
provided  by  the  licensee  in  submittals 
dated  October  16, 1995,  December  20, 
1995,  and  July  19,  1996. 

On  the  l»sis  of  its  review,  the  NRC 
staff  concluded  that,  had  the  licensee 
attempted  to  unload  a  cask  using  the 
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original  unloading  procedure,  certain 
deficiencies  associated  with  the  original 
procedure  would  have  prevented 
completion  of  the  unloading  process. 
The  original  unloading  procedure's 
administrative  limit  for  maximum  cask 
pressure  would  have  prevented  the 
licensee  from  establishing  a  continuous 
cooling  cycle  because  the  internal  cask 
pressure  would  not  have  been  sufficient 
to  force  steam  to  the  outlet  of  the 
discharge  piping  at  the  bottom  of  the 
spent  fiiel  pool.  Other  weaknesses  in  the 
original  unloading  procedure  that 
would  have  hampered  cask  unloading 
included  a  restrictive  venting  capacity 
due  to  reliance  upon  a  small  vent  line 
with  an  installed  Swagelok  fitting,  scant 
guidance  for  personnel  performing  tasks 
such  as  drawing  a  gas  sample  from  the 
MSB  to  check  for  damaged  fuel,  and 
several  examples  of  references  to  the 
wrong  step  within  the  procedure.  Such 
deficiencies  and  weaknesses  would 
have  required  the  licensee  to  suspend 
activities  at  one  or  more  times  during 
the  unloading  process  in  order  to 
evaluate  the  problems  encountered  and 
implement  necessary  revisions  to  the 
procedure.  Therefore,  because  the 
original  unloading  procedure  would 
have  required  revision  in  order  to 
complete  the  unloading  process,  this 
was  a  violation  of  requirements  that  all 
activities  afiiecting  quality  be  prescribed 
by  procedures  appropriate  for  the 
circumstances  and  that  procedures  are 
reviewed  for  adequacy.  (See  Criteria  V 
and  VI  in  Appendix  B  to  10  CFR  Part 
50.)  *  However,  the  staff  also  determined 
that  the  deficiencies  in  the  original 
unloading  procediue  would  not  have 
challenged  the  integrity  of  the  cask  or 
fuel  contained  in  the  cask  and  that  the 
licensee  would  have  ultimately  been 
able  to  safely  unload  a  cask.  Thus,  given 
the  limited  safety  significance  of  the 
procedural  deficiencies  and  the  fact  that 
the  licensee  identified  and  corrected  the 
deficiencies,  the  NRC  exercised  its 
discretion  to  refivin  from  issuing  a 


'Section  1.1.3  of  the  cartifkate  of  compliance  for 
(be  VSC-24  caak  ftatee  that  activitiei  at  the  ISFSI 
shall  be  coodncted  in  accordance  with  the 
fequiraments  of  10  CFR  part  SO,  appendix  B. 
Raquirenientt  related  to  quality  assurance  for  ISFSb 
are  also  contaiited  in  subpart  G  to  10  CFR  part  72. 
The  requirements  of  Criteria  V  and  VI  in  appendix 
B  to  10  CFR  part  50  are  the  same  a«  the 
requiremenU  stated  in  10  CFR  72.150  and  10  CFR 
72.192.  In  the  caae  of  the  original  caak  unloading 
ptooedure  at  Paliaadea.  the  number  of  problems  in 
the  original  procadure  and  the  future  of  the 
licensee  to  idaatlfy  theee  problems  during  reviews 
performed  prior  to  approval  of  the  procedure 
reaailed  in  the  finding  that  a  violation  of  NRC 
regnlationa  had  occurred.  This  finding  is 
documented  in  NRC  Inspection  Report  50-259/ 
90014. 


Notice  of  Violation  or  a  civil  penalty  for 
the  violation. 

The  purpose  and  objective  of  the 
NRC's  enforcement  program  are  focused 
on  using  enforcement  actions  (1)  as  a 
deterrent  to  emphasize  the  importance 
of  compliance  with  requirements,  and 
(2)  to  encourage  prompt  identification 
and  prompt,  comprehensive  correction 
of  violations.  Mitigation  of  enforcement 
sanctions,  such  as  refraining  from 
issuing  a  civil  penalty  and/or  a  Notice 
of  Violation,  is  described  in  Section 
Vn.B  of  the  "General  Statement  of 
Policy  and  Procedures  for  NRC 
Enforcement  Actions  (Enforcement 
Policy),"  for  those  cases  in  which  a 
licensee  identifies  a  problem  and 
corrects  it  within  a  reasonable  time. 
These  mitigating  factors  were  applicable 
to  the  subject  Severity  Level  IV  violation 
pertaining  to  the  original  unloading 
procedure  at  Palisades  and  the  violation 
was,  therefore,  dispositioned  as  a  Non- 
Cited  Violation.' 

As  noted,  the  licensee,  in  various 
correspondence,  took  the  position  that 
the  original  unloading  procedure  was 
adequate  and  that  subsequent  changes 
incorporated  into  the  revised  procedure 
were  enhancements  based  on  lessons 
learned  from  operating  experience  and 
additional  evaluations.  Several 
statements  in  the  licensee's 
correspondence  appear  to  assert  that 
unloading  procedures  for  dry  storage 
casks  do  not  need  to  maintain  fuel 
integrity  during  the  imloading  process 
in  order  to  satisfy  requirements  of  the 
certificate  of  compliance  or  NRC 
regulations.  The  NRC  staff  disagrees 
with  this  interpretation.  NRC 
requirements  mandate  that  the 
unloading  process  should  be  developed 
with  due  consideration  to  maintaining 
fuel  integrity  (see  10  CFR  72.122(h), 
72.122(1),  and  72.236(h)).  Unloading 
activities  are  required  to  prevent  gross 
ruptures  of  the  fiiel  cladding  in  order  to 
prevent  operational  safety  problems. 
Unloading  procedures  are  also  required 
to  include  contingencies  in  case  fuel 
cladding  has  degraded  during  storage 
such  that  additional  measures  are 
necessary  to  address  increased 
radiological  hazards  during  the 
unloading  process.  The  NRC  staff  has 
concluded  that  the  original  unloading 
procedure  would  have  supported 


s  Although  the  NRC  staff  has  idontiHed 
weaknesses  and  defldencies  in  the  unloading 
procedure  developed  by  the  licensee,  theee 
problems  resulted  from  the  licensee  giving 
insufficient  consideration  to  the  complexity  of  the 
activity.  As  part  of  its  evaluation  perteining  to  the 
mitigation  of  enforcement  sanctioru,  the  NRC  staff 
cdncluded  that  the  licenaee  had  not  knowingly  and 
willfully  violated  NRC  requirements  related  to 
having  an  unloadingyrocedure  for  dry  storage  casks 
as  was  claimed  by  the  Petitioners. 


unloading  of  undamaged  fuel 
assemblies  without  causing  a  significant 
loss  of  fiiel  cladding  integrity. 

The  issues  identified  by  the  licensee 
in  the  document  of  November  11, 1994, 
and  for  which  the  Petitioners  claim  that 
the  original  imloading  procedure  was 
inadequate,  are  addressed  below. 

MSB  Cooling  Skid 

The  licensee  modified  the 
configuration  of  the  fill  and  vent  piping 
and  components  from  that  used  in  Uie 
original  unloading  procedure.  An 
incsease  in  the  venting  capacity  and  the 
use  of  the  previous  vent  path  for 
instrumentation  necessitated  these 
modifications.  The  original  imloading 
procedure  included  steps  to  remove  a 
gas  sample  for  analysis,  connect  the 
venting  arrangement  to  the  spent  fiiel 
pool,  and  connect  the  cooling  water 
supply  fit>m  the  spent  fuel  pool  to  the 
vacuum  drying  system  water  pump  and 
the  MSB  drain  line.  Neither  the 
Petitioners  nor  the  NRC  staff  have 
identified  fundamental  safety  concerns 
with  the  arrangement  used  in  the 
original  unloading  procedure. 

Thermal  Hydmulic  Modeling 

In  order  to  verify  that  undamaged  fuel 
could  be  safely  removed  frt>m  MSB  No. 
4  and  to  support  preparing  the  revised 
unloading  prtxedure,  the  licensee 
performed  multiple  analyses  by 
modeling  the  thermal  hydraulic 
behavior  of  the  cask  during  the  cooling 
process.  These  analyses  were  used  to 
estimate  the  pressure  response  of  the 
cask,  to  estimate  the  time  requirements 
for  cooling  the  cask,  and  to  select  the 
appropriate  venting  capacity  in  the 
revised  unloading  pro<»dure.  The 
analyses  performed  by  the  licensee 
showed  that  the  venting  capacity 
available  for  the  original  unloading 
procedure  would  have  supported  Uie 
cooling  and  refill  of  the  MSB.  These 
analyses  also  showed  that  cask 
imloading  using  the  original  procedure 
would  have  taken  significantly  longer 
than  the  time  estimated  for  the  revised 
procedure.  However,  no  violations  of 
regulatory  requirements  would  have 
resulted  from  taking  longer  to  complete 
the  unloading  process.  "Hie  licensee's 
performance  of  the  analyses  during 
preparation  of  the  revised  imloading 
procedure  highlighted  the  lack  of 
supp<Nting  analyses  or  evaluations  for 
the  origintd  version  of  the  unloading 
procedure  and  contributed  to  the  staffs 
finding  that  the  licensee  had  violated 
the  requirements  of  Criterion  VI  of 
appendix  B  to  10  CFR  part  50  by  issuing 
the  original  procedure  without 
sufficient  reviews  to  determine  its 
adequacy. 
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Maximum  Allowable  Pressurization 

During  its  review  of  the  unloading 
procedure,  the  licensee  determined  that 
the  cask  should  be  limited  to  38.3  psig 
in  order  to  satisfy  criteria  established  by 
the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code.  This  value  is  conservative  with 
respect  to  the  pressure  that  would 
challenge  the  structural  integrity  of  the 
MSB.  The  original  unloading  procedure 
included  precautions  to  maintain  the 
internal  pressure  less  than  10  psig  and 
thus  was  bounded  by  the  subsequent 
evaluations  and  the  acceptable 
conditions  specified  in  the  revised 
procedure. 

However,  the  staff  has  concluded  that 
the  procedural  limitation  of  10  psig  in 
the  original  unloading  procedure  would 
have  introduced  problems  in 
establishing  the  cooling  cycle  because 
the  pressure  would  have  been  too  low 
to  force  steam  or  water  from  the  MSB  to 
the  coolant  discharge  at  the  bottom  of 
the  spent  fuel  pool.  These  problems,  in 
turn,  likely  would  have  prevented 
completion  of  cask  unloading  without 
revising  the  procedure.  However,  the 
problems  would  not  have  challenged 
the  integrity  of  the  cask  or  otherwise 
introduced  a  safety  concern.  Rather, 
upon  identifying  the  problems  caused 
by  the  administrative  limit  of  10  psig, 
the  licensee  could  have  revised  the 
procedure,  proceeded  to  establish  the 
desired  cooUng  cycle,  and  completed 
unloading  of  a  cask. 

Fuel  Integrity  During  Cooling 

In  support  of  preparing  the  revised 
unloading  procedure,  the  licensee,  with 
support  from  the  nuclear  fuel  suppher, 
analyzed  the  allowable  temperature 
difierences  between  fuel  assembly 
components  and  cooling  water. 
Additional  analyses  determined 
maximum  expected  fuel  temperatures 
before  establishing  the  cooling  flow  to 
the  MSB.  These  evaluations  and  the 
expected  thermal  response  of  the  MSB 
and  fuel  assemblies  following  the 
introduction  of  coolant  during  the 
luiloading  procedure  confirmed  that 
thermal  shocking  would  not  challenge 
the  integrity  of  the  fuel  assembUes  in 
the  MSB. 

Fuel  Heatup  While  the  MSB  is  in  the 
Transport  Cask 

As  previously  mentioned,  the  licensee 
and  the  contractors  analyzed  the 
maximum  fiiel  temperatures  that  could 
be  experienced  during  the  time  that  the 
MSB  is  in  the  transfar  cask  before 
establishing  the  cooling  flow  firom  the 
jspent  fuel  pool  to  the  MSB  interior. 
Iliese  analyses  were  performed  far 


various  heat  loads  and  time  periods  and 
included  conservative  analysis 
assumptions.  The  analyses  showed  that 
fiiel  temperature  limits  would  not  be 
exceeded  before  establishing  the  cooling 
flow  from  the  spent  fuel  pool  using  the 
original  (or  the  revised)  unloading 
procedure. 

MSB  Lid  Removal 

The  revised  unloading  procedure  uses 
more  advanced  cutting  technologies  in 
order  to  incorporate  operating 
experience,  ease  lid  removal,  and 
minimize  personnel  exposure.  The 
capability  of  the  original  unloading 
procedure  to  control  removal  of  the 
MSB  lid  was  verified  by  the  licensee 
during  mockups  before  loading  casks  at 
Palisades.  Some  of  the  improvements  in 
the  revised  procedure  are  related  to 
problems  experienced  during  that 
exercise.  However,  the  licensee  has 
demonstrated  that  techniques  for  lid 
removal  in  the  original  unloading 
procedure  were  adequate  to  remove  the 
lids  and  provide  access  to  the  fuel 
assemblies  in  compliance  with  NRC 
requirements. 

Criticality  Prevention 

The  original  unloading  procedure 
included  steps  for  sampUng  the  spent 
fiiel  pool  boron  concentration  and 
establishing  time  limits  for  lid  removal 
following  termination  of  recirculation 
flow.  The  NRC  staff  considers  the 
original  procedure's  lack  of  a  detailed 
contingency  for  preventing  bulk  boiling, 
as  was  incorporated  into  the  revised 
procedure,  a  procedural  weakness. 
However,  the  weakness  does  not 
translate  into  a  concern  related  to  public 
health  and  safety  or  personnel  exposure 
because  of  the  inherent  conservatisms 
related  to  reactivity  control  for  storage 
casks,  such  as  assuming  nonirradiated 
fuel  assemblies  in  supporting 
calculations,  and  the  time  that  would  be 
available  for  the  licensee  to  implement 
compensatory  actions. 

10  CFR  50.59  Evaluation  Related  to  the 
MSB  Cooling  Skid 

Modifications  to  the  MSB  cooling  skid 
led  the  Ucensee  to  question  whether  an 
imreviewed  saf^y  question  was 
introduced  by  a  possible  break  of  the 
retiun  line  to  the  spent  fuel  pool.  Upon 
further  review,  the  licensee  determined 
that  the  cooling  system  configuration 
did  not  create  the  possibility  for  an 
accident  or  a  malfunction  of  a  different 
type  than  any  evaluated  previously  in 
the  fedlity's  final  safety  analysis  report 
or  otherwise  exceed  the  criteria  that 
define  an  unieviewed  safety  question 
under  10  CFR  50.59.  The  licensee  has 
stated  that  this  conclusion  is  also 


applicable  for  the  original  unloading 
procedure.  Neither  the  Petitioners  nor 
the  NRC  staff  have  identified  a  safety  or 
compliance  issue  regarding  the 
licensee's  conclusion. 

Rigging  Procedures 

The  licensee  investigated  several 
minor  changes  to  the  rigging  process 
during  the  development  of  the  revised 
unloading  procedure.  These  changes  are 
intended  to  ease  the  operations  and 
reduce  personnel  radiation  exposures. 
However,  the  staff  determined  that  the 
guidance  provided  by  the  original 
procedure,  combined  with  expected 
skill  of  licensee  personnel,  would  have 
been  adequate  to  control  the  lifting  of 
the  various  loads  associated  with 
unloading  a  cask. 

Helium  Sampling 

Ehiring  the  development  of  the  revised 
unloading  procedure,  the  licensee 
recognized  possible  difficulties  in 
drawing  a  gas  sample  from  the  MSB 
before  initiating  the  cooling  operation. 
The  original  unloading  procedure 
included  a  step  to  "remove  a  gas  sample 
from  the  cask,"  but  did  not  include  the 
more  detailed  guidance  that  is 
incorporated  into  the  revised  procedure. 
This  lack  of  guidance  in  the  original 
procedure  may  have  resulted  in  licensee 
personnel  underestimating  the  helium 
concentration  in  the  MSB.  The  original 
unloading  procedure  included 
provisions  to  suspend  the  tmloading 
process  if  the  sampling  indicated  air 
within  the  MSB.  Therefore,  this 
potential  weakness  in  the  original 
unloading  procedure  would  not  have 
introduoed  adverse  safety  consequences 
but  instead  may  have  erroneously 
caused  the  licensee  to  suspend  cask 
unloading  activities  in  order  to  conduct 
management  briefings  and  determine 
compensatory  measures  due  to  the 
potential  oxidation  of  the  fuel  cladding. 

Summary  for  (1)  "Determine  That  the 
Ucensee  Violated  NRC  Requirements" 

On  the  basis  of  its  evaluation  of  the 
licensee's  original  unloading  procedure, 
the  NRC  staff  affirmed  the  Ucensee's 
determination  that  the  procedure  had 
numerous  weaknesses.  The  staff 
believes  that  the  administrative  limit  of 
10  psig  for  maximum  cask  pressure  and 
other  identified  weaknesses  in  the 
original  unloading  procedure  would 
have  required  the  licensee  to  suspend 
activities  at  one  or  more  times  during 
the  unloading  process  in  order  to 
evaluate  the  problems  encountered  and 
implement  necessary  revisions  to  the 
procedure.  Given  the  number  of 
w^knesses  in  the  original  unloading 
procedure  and  the  licensee's  failure  to 
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perform  the  necessary  levels  of  review 
and  analysis  to  have  determined  its 
adequacy  prior  to  its  issuance,  the  NRC 
staff  foimd  that  the  licensee  violated 
NRC  requirements  contained  in  Criteria 
V  and  VI  of  appendix  B  to  10  CFR  part 
50.  The  first  request  in  the  Petition,  to 
find  that  the  licensee  violated  NRC 
requirements  related  to  unloading 
procedures  for  dry  storage  casks  for 
spent  nuclear  fuel,  is  therefore  granted. 
The  violation  was  dispositioned  as  a 
Non-Cited  Violation  consistent  with  the 
NRC  Enforcement  Policy. 

The  Petitioners'  amendment  to  the 
Petition  dated  September  30, 1996, 
claims  that  the  original  unloading 

[)rocedure  was  inadequate  because  of  its 
ack  of  controls  related  to  the  generation 
of  hydrogen  gas  bom  a  chemical 
reaction  between  coatings  used  on  the 
VSC-24  casks  and  the  borated  water  in 
the  spent  fuel  pool.  The  chemical 
reactions  and  hydrogen  issue  were 
identified  following  an  event  that 
occurred  during  welding  of  the  shield 
lid  on  a  spent  Kiel  storage  cask  at  the 
Point  Beach  plant  on  May  28, 1996.  The 
need  to  include  special  precautions  in 
the  unloading  procedures  for  VSC-24 
casks  in  order  to  prevent  ignition  of 
hydrogen  gas  had  not  been  recognized 
by  the  cask  vendor,  licensees,  or  the 
NRC  staff  prior  to  the  event  at  Point 
Beach.  The  licensee's  original  unloading 
procedure  was  developed  before  the 
event  at  Point  Beach  caused  the 
recognition  of  the  potential  for  ignition 
of  hydrogen  gas  during  the  unl(»ding  of 
a  VSC-24  cask.  Accordingly,  the  NRC 
cannot  reasonably  fault  the  licensee,  by 
taking  enforcement  action,  for  not 
having  accounted  for  an  issue  that  was 
not  known  to  the  NRC  staff,  the  vendor, 
or  the  licensee. 

(2)  Suspend  the  Licensee's  Use  of  the 
General  License 

On  the  basis  of  the  contention  that  the 
licensee's  unloading  procedure  was 
inadequate,  the  Petitioners  requested 
that  the  licensee's  use  of  the  general 
.  license  provisions  of  10  CFR  part  72  be 
suspended  until  such  time  as  the 
significant  issues  described  in  the 
licensee's  document  of  June  2, 1995, 
have  been  resolved,  the  NRC  has 
documented  its  review,  approved  the 
licensee's  revised  procedure,  and  Cask 
No.  4  has  been  safely  unloaded. 

The  licensee's  submittal  of  June  2, 
1995,  provided  Revision  1  of  the 
unloading  procedure  and  supporting 
engineering  analyses.  The  Petition 
includes  specific  questions  and 
comments  regarding  the  licensee's 
submittal  of  June  2, 1995,  in  support  of 
the  Petitioners'  position  that  actions  • 
taken  by  the  licensee  had  not  resolved 


significant  safaty  issues.  In  response  to 
questions  fitim  the  NRC  staff,  the 
licensee  provided  additional 
information  related  to  the  submittal 
dated  June  2. 1995.  The  subsequent 
submittals  were  dated  October  16.  and 
December  20, 1995.6  In  addition,  the 
NRC  staff  was  reviewing  and  will 
continue  to  review  the  issues  included 
in  the  submittal  dated  June  2, 1995,  as 
part  of  the  ongoing  NRC  inspection  of 
the  revised  unloading  procedure. 
Further,  as  described  above,  the  NRC 
staff  has  already  concluded  that  the 
deficiencies  in  the  original  unloading 
procedure  violated  NRC  requirements, 
and  that  the  violation  should  be  treated 
as  a  Non-Cited  Violation  because  of  the 
limited  safety  significance  of  the 
procedural  deficiencies  and 
consideration  of  mitigating  factors 
defined  in  the  NRC  Enforcement  Policy. 

On  June  3, 1996,  the  NRC  issued 
CALs  to  the  licensee  and  other  users  of 
the  VSC-24  cask  system.  The  CALs 
confirmed  a  conunitment  made  by  each 
licensee  to  the  NRC  staff  to  refrain  firom 
loading  or  unloading  a  VSC-24  cask 
pending  completion  of  investigations 
and  implementation  of  corrective 
actions.  On  June  27, 1996.  a  supplement 
to  the  CAL  was  issued  to  confirm  a 
further  commitment  by  the  licensee  to 
refrain  from  placing  a  VSC-24  cask  into 
the  spent  fuel  pool  until  after  the  NRC 
has  reviewed  and  accepted  applicable 
responses  to  NRC  Bulletin  96-04  and 
verified  corrective  actions  taken  in 
response  to  the  bulletin.  CALs  are 
among  the  administrative  mechanisms 
that  the  NRC  uses  to  supplement 
Notices  of  Violation,  civil  penalties,  and 
orders  in  its  enforcement  program.  CALs 
may  be  issued  to  confirm  an  agreement 
by  a  licensee  or  vendor  to  take  certain 
actions  to  remove  significant  concerns 
about  health,  safety,  safeguards,  or  the 
environment.  The  NRC  expects 
licensees  and  vendors  to  adhere  to 
stated  obligations  or  commitments 
included  in  a  CAL  and  will  not  hesitate 
to  issue  appropriate  orders  to  ensure 
that  such  c^Ugations  or  conunitments 
are  met. 

The  NRC  issued  the  CALs  and 
Bulletin  96-04  in  recognition  of  the  fact 
that  the  generation  of  hydrogen  gas 
during  the  loading  of  VSC-24  casks  at 
Point  Beach  was  evidence  that  possible 
material  compatibility  issues  were  not 
fully  addressed  during  the  design  or 
certification  reviews  associated  with 
some  s{>ent  foel  storage  and 


*Theae  documents,  like  all  others  identified  in 
this  decision,  are  available  to  the  public  at  the  NRC 
Public  Document  Room,  the  Gelman  Building,  2120 
L  Street.  NW,  Washington.  DC.  and  from  the  local 
public  document  room  located  in  the  Van  Wylen 
Ubrary  at  Hope  Collage  in  Holland.  Michigan. 


transportation  casks.  It  is  not  unusual 
for  the  NRC  to  use  such  administrative 
mechanisms  to  address  generic  issues. 
Given  that  the  generation  of  flammable 
gases  was  a  particular  concern  for  the 
users  of  the  VSC-24  cask  system,  those 
licensees,  including  Consumers  Power 
Company,  were  issued  CALs  to  confirm 
that  VSC-24  casks  would  not  be  loaded, 
unloaded,  or  otherwise  placed  in  a 
spent  fuel  pool  before  the  resolution  of 
issues  identified  in  NRC  Bulletin  96-04. 

In  regard  to  those  issues  contained  in 
the  amendment  to  the  Petition,  the 
existing  CAL  documents  the  licensee's 
commitment  to  refrain  from  loading, 
unloading,  or  otherwise  placing  a  VSC- 
24  cask  into  the  spent  fiiel  pool  pending 
verification  of  corrective  actions  related 
to  NRC  Bulletin  96-04.  Given  the 
licensee's  commitment  not  to  load  or 
unload  a  cask,  the  NRC  does  not.  in  this 
instance,  envision  the  need  to  issue  an 
order  as  requested  by  the  Petitioners. 

Those  portions  of  the  Petition  that 
address  NRC's  approval  of  the  revised 
unloading  procedure  and  include  the 
unloading  of  Cask  No.  4  as  a  condition 
for  resujning  normal  activities  under  the 
general  license  are  denied.  The  NRC 
staff  does  not  generally  review  and 
approve  specific  procedures  developed 
by  licensees.  NRC  regulations,  fodlity 
licenses,  and  NRC-approved  quality 
assurance  programs  require  licensees  to 
establish  and  maintain  a  formal  process 
for  the  preparation  and  issuance  of 
procedures  and  changes  thereto.  NRC 
assessments  of  licensee  procedures  are 
generally  conducted  as  part  of  the  NRC's 
inspection  program.  In  Uiis  instance, 
given  the  licensee's  commitment  to 
refiain  from  action  until  completion  of 
NRC's  inspections,  the  inspections  will 
confirm  that  applicable  regulatory 
requirements  are  satisfied  before  use  of 
the  licensee's  revised  luiloading 
procedure.  As  previously  mentioned, 
the  NRC  staff  will  resume  its  inspection 
activities  related  to  the  revised 
unloading  procedure  when  the  licensee 
has  resolved  the  issues  identified  in 
NRC  Bulletin  96-04.  If,  and  provided 
that,  there  is  satisfactory  resolutioh  of 
the  issues  identified  in  NRC  Bulletin 
96-04  and  any  other  questions  that  may 
arise  during  the  inspection  of  the 
licensee's  revised  unloading  procedure, 
then  the  NRC  will  have  reasonable 
assurance  of  the  licensee's  compliance 
with  regulatory  requirements. 
Accordingly,  the  staff  would  not  have 
any  basis  or  reason  to  require  the 
licensee  to  unload  Cask  No.  4  before 
resuming  normal  activities  under  the 
general  license  at  Palisades.  Thus, 
following  resolution  of  all  issues  to  the 
satisfaction  of  the  NRC  staff,  the 
determination  of  the  sequence  of  events 
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related  to  the  planned  unloading  of  Cask 
No.  4  and  the  loading  of  additional 
casks  at  Palisades  will  be  at  the 
discretion  of  the  licensee.  As  noted 
above,  the  NRC  staff  has  committed  to 
open  the  exit  meeting  with  the  licensee 
to  the  public  at  the  conclusion  of  the 
ongoing  inspection  and  will  document 
its  review  in  an  inspection  report  that 
will  be  available  for  public  review. 

(3)  Require  the  Licensee  to  Pay  a 
Substantial  Penalty 

On  the  basis  of  the  contention  that  the 
licensee's  original  imloading  procedure 
was  inadequate,  the  Petitioners 
requested  that  the  NRC  levy  a  monetary 
penalty  of  $1.3  million  against  the 
licensee.  As  previously  mentioned,  the 
NRC  staff  determined  that,  although 
finding  that  the  deficiencies  in  the 
original  unloading  procedure  violated 
NRC  requirements,  the  violation 
satisfled  the  criteria  to  be  treated  as  a 
Non-Cited  Violation  because  of  the 
limited  safety  significance  of  the 
procedural  deficiencies  and 
consideration  of  mitigating  factors 
defined  in  the  NRC  Enforcement  Pohcy. 
Enforcement  sanctions,  including 
issuance  of  civil  penalties  and  orders, 
are  normally  used  as  a  deterrent  to 
emphasize  die  importance  of 
compliance  with  requirements,  and  to 
encourage  prompt  identification  and 
prompt,  comprehensive  correction  of 
violations.  In  this  case,  the  licensee 
identified  the  deficiencies  that 
constituted  the  violation  of  NRC 
requirements  and  subsequently  revised 
the  unloading  procedure  to  resolve  the 
identified  tedinical  issues.  It  was  the 
judgement  of  the  NRC  staff  that  the 
violation  should  be  dispositioned  as  a 
Non-Cited  Violation  in  order  to  convey 
the  appropriate  regulatory  message  in 
this  case.  Further,  even  if  the  violation 
had  been  cited,  it  is  the  NRC  staffs 
judgment  that  it  would  have  been 
categorized  at  a  Severity  Level  IV.  for 
which  a  civil  penalty  would  not 
ordinarily  be  issued. 

In  regard  to  the  hydrogen  issues 
identified  in  the  amendment  to  the 
Petition,  the  NRC  staff  has  utilized  an 
administrative  mechanism  in  its 
enforcement  policy  (CALs)  to  ensure 
that  the  licensee  takes  certain  actions  to 
resolve  this  safety  concern.  As 
previously  mentioned,  the  specific 
contentions  raised  by  the  Petitioners 
pertaining  to  hydrogen  issues  and  the 
original  unloading  procedure  do  not 
warrant  additional  enforcement  actions 
by  the  NRC 


(4)  Allow  Petitioners  to  Review 
Procedure.  Require  NRC  to  Hold 
Hearings,  and  Allow  Petitioners  to 
Participate  in  Proceedings 

The  original  unloading  procedure  and 
the  first  revision  of  the  unloading 
procedure  have  been  provided  to  the 
Petitioners.  In  addition,  correspondence 
between  the  NRC  and  the  licensee 
regarding  the  procedures  have  been 
furnished  to  the  Petitioners.  Further, 
due  to  the  course  of  events  folloMdng  the 
licensee's  decision  to  unload  Cask  No. 
4 — including  the  licensee's  evaluation 
of  the  original  imloading  procedure, 
identification  of  improvements  to  the 
unloading  process,  and  the  submittal  of 
this  Petition — the  original  and  first 
revision  of  the  unloading  procedure  and 
related  documentation  have  been 
available  for  pubUc  review. 
Accordingly,  Petitioners  have  had  the 
opportunity  to  review  the  unloading 
procedure.  Further,  as  noted  elsewhere, 
it  is  the  NRC  staff's  intention  to  hold  a 
public  meeting  in  the  vicinity  of  the 
Palisades  Nuclear  Plant  at  the 
conclusion  of  its  ongoing  inspection  of 
the  licensee's  revised  unloading 
procedure. 

The  Petitioners'  request  for  bearings 
and  participation  in  proceedings  has 
been  addressed  in  previous 
correspondence  with  the  Petitioners  and 
the  Attorney  General  for  the  State  of 
Michigan.  In  that  correspondence,  the 
NRC  staff  explained  that  neither  the 
general  licensing  provisions  of  10  CFR 
part  72  nor  the  petition  process 
described  in  10  CFR  2.206  require  the 
NRC  to  institute  a  proceeding.  Under 
§  2.206,  the  NRC  office  director 
responsible  for  the  subject  matter  of  the 
request  "shall  either  institute  the 
requested  proceeding  in  accordance 
with  this  subpart  or  shall  advise  the 
person  who  made  the  request  in  writing 
that  no  proceeding  will  be  instituted  in 
whole  or  in  part,  with  respect  to  the 
request,  and  the  reasons  for  the 
decision." 

As  set  forth  in  this  Director's 
Decision,  the  NRC  has  determined  not 
to  institute  the  proceeding  as  requested 
by  the  Petition. 

rV.  Conclusion 

Petitioners  requested  that  the  NRC 
determine  that  Consumers  Power 
Company  violated  NRC  requirements, 
suspend  the  licensee's  use  of  the  general 
license,  impose  a  substantial  penalty, 
and  hold  hearings  related  to  the 
licensee's  unloading  procedure  for  dry 
storage  casks.  In  response,  the  NRC 
determined  the  licensee  violated  NRC 
requirements  insofar  as  the  original 
unloading  procedure  (Revision  0)  would 


have  required  revision  in  order  to  have 
completed  the  unloading  process. 
Further,  NRC  staff  determined  that  the 
violation,  which  was  identified  and 
corrected  by  the  Ucensee,  should  be 
treated  as  a  Non-Cited  Violation 
consistent  with  the  NRC's  Enforcement 
Policy.  Therefore,  to  this  extent. 
Petitioners'  request  for  a  determination 
that  the  licensee  violated  NRC 
requirements  is  granted.  The  available 
information  is  sufficient  to  conclude, 
however,  that  no  substantial  safety  issue 
has  been  raised  regarding  the  operation 
of  Palisades  or  its  associated  ISFSI  given 
the  Ucensee's  commitment  not  to  load 
or  imload  a  cask  imtil  the  NRC  staff  is 
satisfied  that  the  Ucensee's  procedures 
are  adequate.  Therefore,  the  NRC  has 
determined  that  no  adequate  basis  exists 
for  granting  Petitioners'  requests  for 
suspension  of  Consumers  Power 
Company's  use  of  the  general  license  for 
dry  cask  storage  of  spent  nuclear  fuel  at 
Palisades  or  imposition  of  a  dvil 
penalty. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission  to  review  in 
accordance  with  10  CFR  2.206(c). 

As  provided  by  this  regulation,  this 
decision  virill  constitute  the  final  acti(Hi 
of  the  Commission  25  days  after 
issuance,  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
decision  within  that  time. 

Dated  at  Rockville,  Md.,  this  23d  day  of 
January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  ).  MiraglU, 

Acting  pinctor.  Office  of  Nuclear  Reactor 
Regulation. 
PT<  Doc  97-2162  Filed  1-28-97;  8:45  am] 
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Indviduai  Plant  Examination  Program; 
Perspectives  on  Reactor  Safety  and 
Plant  Perfomwnce  Volume  1,  Part  1 
and  Volume  2,  Parts  2-5.  Draft 

AQBICY:  Nuclear  Regidatory 
Commission. 

ACnON:  Notice  of  revised  deadUnes  for 
public  comments  on  draft  NUREG- 
1560. 

summary:  The  Nuclear  Regulatory 
Commission  has  published  a  draft  of 
"Individual  Plant  Examination  Program: 
Perspectives  on  Reactor  Safety  and  Plant 
PeHbrmance,"  NUREG-1560.  Volumes  1 
and  2.  Volume  1,  Part  1  is  a  summary 
report  from  a  review  of  the  Individual 
Plant  Examinations  (IPE)  submitted  to 
the  agency  in  response  to  Generic  Letter 
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88-20.  Volume  2,  Part  2-5  provides  an 
in-depth  discussion  of  the  insights  and 
Endings  summarized  in  Volimie  1,  Part 
1.  In  addition,  the  NRC  staff  will 
conduct  a  public  workshop  (April  7, 8, 
9, 1997)  to  discuss  the  contents  of  the 
draft  NUREG  and  to  solicit  comments 
(See  FR  notices  61  FR  58429  and  61  FR 
65248).  In  response  to  requests  for 
additional  time  to  comment,  the 
deadline  for  public  comments  on  the 
draft  NUREG-1560  is  postponed  for  one 
month  to  March  14, 1997,  and  any 
additional  public  comments  after  the 
woricshop  are  due  within  30  days  of  the 
woriishop,  by  May  9, 1997. 

SUPPLBIBfrARY  MFORMA-nON:  Draft 
NUREG-1560  (Volume  1,  Part  1  and 
Volume  2,  Parts  2-5)  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Docimient  Room,  2120  L 
Street  N.W.  (Lower  Level),  Washington 
DC-20555-0001.  A  free  single  copy  of 
Draft  NUREG-1560,  to  the  extent  of 
supply,  may  be  requested  by  writing  to 
Distribution  Series,  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Since  there  is  a  wealth  of  information 
in  the  draft  NUREG-1560  which 
provides  in-depth  discussions  on 
insight  findings,  the  staff  recognizes  that 
the  public  may  need  extra  time  to 
review  the  draft  NUREG  and  provide 
relevant  comments  on  the  accuracy  of 
the  reported  results  in  the  IPEs  and  the 
appropriateness  of  the  interpretation  of 
the  results.  In  addition,  some  IPEs/PRAs 
have  been  modified  and  may  have  an 
impact  on  the  perspectives  discussed  in 
the  draft  NUREG.  Therefore,  the 
deadline  for  public  comments  has  been 
extended  from  February  14. 1997  to 
March  14, 1997,  and  any  additional 
public  comments  after  the  workshop  are 
due  within  30  days  of  the  workshop,  by 
May  9, 1997. 

Mail  comments  on  Draft  NUREG- 
1560  (Volumes  1  and  2)  by  March  14, 
1997  to  Branch  Chief,  Rules  Review  and 
Directive  Branch,  Office  of 
Administration,  MS:  T6-D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

FOR  FURTHER  MFORMA-nON  CONTACT: 
Edward  Chow,  Office  of  Nuclear 
Regulatory  Research,  MS  T10E50,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  (301)  415-6571. 

Dated  at  Rockville,  Maryland  this  21st  day 
of  January  1997. 


For  the  Nuclear  Regulatory  Coininission. 
Mark  Cunningham, 

Chief,  Probabilistic  Risk  Analysis  Bmnch, 
Division  of  Systems  Technology,  Office  of 
Nuclear  Regulatory  Research. 
(FR  Doc.  97-2163  Filed  1-28-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Request  for  Public  Comment 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension: 
Rule  30a-l;  File  No.  270-210;  OMB 

Control  No.  3235-0219 
Form  N-54A;  File  No.  270-182;  OMB 

Control  No.  3235-0237 
Form  N-54C;  File  No.  270-184;  OMB 

Control  No.  3235-0236 
Form  N-6F;  File  No.  270-185;  OMB 

Control  No.  3235-0238 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  publishing  the 
following  simimaries  of  collections  for 
public  comment.     

Form  N-54A  [17  CFR  274.53]  is  the 
notification  of  election  to  be  regulated 
as  a  business  development  company. 
The  annual  burden  is  about  .5  hours  per 
respondent. 

Form  N-54C  [17  CFR  274.54)  is  used 
to  notify  the  Commission  that  a 
company  withdraws  its  election  to  be 
regulated  as  a  business  development 
company.  The  annual  burden  is  about  1 
hour  per  respondent. 

Form  N-6F  (17  CFR  274.15]  permits 
a  company  that  has  lost  its  exclusion 
fit)m  the  Investment  Company  Act  of 
1940  because  it  intends  to  make  a  public 
offering  as  a  business  development 
company,  but  is  not  ready  to  file  Form 
N-54A,  to  remain  exempt  from  the  Act 
for  up  to  90  days.  The  annual  burden  is 
about  .5  hour  per  respondent. 

Rule  30a-l  [17  CFR  270.30a-ll 
requires  every  registered  investment 
company  to  file  a  semi-annual  report 
with  the  Commission.  The  burden  of 
meeting  the  requirement  of  this  rule  is 
the  burden  of  filing  Form  N-SAR,  the 
reporting  form  prescribed  under  the 
rule.  Approval  for  Form  N-SAR  has 
been  given  separately. 

The  estimates  of  burden  hours  set 
forth  above  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act  and  are  not  derived  bom  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of  SEC  rules 
and  forms. 


Written  comments  are  invited  on:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  EX:  20549. 

Dated:  January  15, 1997. 
Margaret  H.  McFartand, 
Depu  ty  Secretary. 

(FR  Doc.  97-2098  Filed  1-28-97;  8:45  am] 
MLLMa  CODE  MIO-QI-M 


[File  Na  1-12S4«] 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration  (Pacific  Gulf  Properties 
Inc.,  Common  Stock,  $.01  Par  Value) 

January  23, 1997. 

Pacific  Gulf  Properties  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
complied  with  Rule  18  of  the  Amex  by 
filing  with  such  Exchange  a  certified 
copy  of  preambles  and  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
its  securities  from  listing  on  the  Amex 
and  by  setting  forth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  fects  in  support 
thereof.  The  Security  of  the  Company 
has  been  listed  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  as  of  October 
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29, 1996.  In  making  the  decision  to 
withdraw  the  Security  from  listing  on 
the  Amex,  the  Comjjany  considered  the 
direct  and  indirect  costs  and  the 
division  of  the  market  resulting  from 
dual  listing  on  the  Amex  and  NYSE. 

Any  interested  person  may,  on  or 
before  February  13, 1997,  submit  by 
letter  to  the  Secretary  of  the  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Ckimmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delisted 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  97-2203  Filed  1-28-97;  8:45  am] 
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[Retoaae  Na  34-38187;  nie  Na  SR-CHX- 
96-29] 

Self-Regulatory  Organiiations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange. 
Incorporated  Relating  to  Approval  of 
Applicants  to  Membership 

January  21, 1997. 

On  December  6, 1996,»  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  pursuant  to  Section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
("Act")  2  and  Rule  19b-^  thereunder.3 
The  proposed  rule  change  would  amend 
Article  I,  Rule  5  and  Rule  6  of  its  rules 


'  The  proposal  was  originally  filed  with  the 
Conimission  on  November  6,  1996.  The  CHX 
subsequently  submitted  Amendment  No.  1  to  the 
filing.  Amendment  No.  1  amends  Rule  6  of  Article 
I  to  change  the  vote  required  by  the  Executive 
Committee  to  approve  an  applicant  to  membership. 
Currently.  CHX  rules  require  the  affirmative  vote  of 
not  less  than  two-thirds  of  the  members  of  the 
Executive  Committee  present  at  the  time  of  the  vote. 
Amendment  No.  1  changes  the  requirement  to  an 
aRirmative  vote  of  a  majority  of  the  Executive 
Committee  present  at  the  time  of  the  vote.  Letter 
from  David  T.  Rusoff.  Foley  &  Lardner  to  Karl  J. 
Vamer.  Division  of  Market  Regulation,  SEC,  dated 
December  6. 1996. 

M5U.S.CS78»(bMl)(19e8). 

*  1 7  CFR  240. 19b-t  (1993). 


relating  to  approval  procedures  for 
applicants  to  membership. 

Notice  of  the  proposed  rule  change  as 
amended,  together  with  the  substance  of 
the  proposal,  was  published  in  the 
Federal  Register.^  No  comment  letters 
were  received.  This  order  approves  the 
proposed  rule  change. 

I.  Background 

Rules  5  and  6  of  Article  I  of  the 
Exchange's  rules  govern  the  application 
and  approval  process  for  applicants  to 
Exchange  membership.  Once  an 
application  for  membership  has  been 
submitted  in  writing  to  the  Exchange, 
the  rules  require  the  staff  to  investigate 
the  applicant's  qualifications  to 
determine  if  such  applicant  meets  the 
requirements  for  membership.  If  the 
staff'  recommends  that  the  applicant  not 
be  admitted  to  membership,  die 
applicant  may  appeal  such  staff 
recommendation  to  the  Executive 
Committee.  If  the  staff  recommends  that 
an  applicant  be  elected  to  membership, 
the  applicant  then  must  go  through  a  10 
business  day  posting  period  before 
membership  may  be  transferred.  The 
purpose  of  the  10  business  day  posting 
period  is  to  allow  any  member  to  file  an 
objection  to  the  election  of  the  applicant 
to  membership.  At  the  expiration  of  the 
posting  period,  the  Executive 
Committee  then  must  consider  the 
applicant  and  vote  upon  the  applicant 
for  membership.  Transfers  of 
memberships  become  effective  upon 
election  to  membership. 

Because  the  Act  requires  the  CHX  to 
approve  an  applicant  to  become  a 
member  of  the  Exchange  if  such 
applicant  meets  the  requirements  of  the 
Act  and  the  Exchange's  rules  for 
becoming  a  member,  the  Executive 
Committee  has  limited  discretion  in 
approving  a  qualified  applicant  to 
become  a  member.  As  a  result,  the 
purpose  of  the  proposed  rule  change  is 
to  limit  the  role  of  the  Executive 
Committee  during  the  approval  process 
to  situations  where  an  objection  is 
raised,  or  material  adverse  information 
is  received,  during  the  posting  period, 
or  where  the  staff  does  not  recommend 
an  applicant  for  membership  and  the 
applicant  decides  to  appeal. 


If.  The  Terms  of  Sabstance  of  the 
Proposed  Rule  Change 

Under  Rules  5  and  6  of  Article  I.  as 
proposed  to  be  amended,  if  the  staff 
recommends  an  applicant  for 
membership  and  if  no  objections  are 
received,  and  no  material  adverse 


*  Securities  Exchange  Act  Release  No.  3a034 
(December  6. 1996).  61  FR  6606S  (December  16. 
1996). 


information  is  received,  during  the 
subsequent  posting  period,  the 
membership  transfer  would  become 
effective  at  the  beginning  of  the  next 
business  day  following  completion  of 
the  posting  without  any  action  taken  by 
the  Executive  Committee.  As  with  the  ' 
existing  procedure,  the  Executive 
Committee  would  hear  an  appeal  if  the 
staff  does  not  recommend  an  applicant 
for  membership.  Similarly,  the 
Executive  (Ik>mmittee  would  either     ~- 
approve  or  disapprove  the  applicant  if 
an  objection  or  material  adverse 
information  is  received  during  the 
posting  period. 

Finally,  the  proposed  rule  change 
reduces  the  affirmative  vote  required  to 
elect  an  applicant  to  membership  from 
the  current  requirement  of  not  less  than 
two-thirds  affirmative  votes  of  the 
members  of  the  Executive  (Committee 
present  at  the  time  of  voting  to  a 
majority  of  the  affirmative  votes  of  the 
members. 

in.  Discussion 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(7)  of  the 
Act  in  that  the  rules  of  the  exchange,  in 
general,  provide  a  fair  procedure  for  the 
denial  of  membership  to  any  person 
seeking  membership  therein,  the  barring 
of  any  person  from  becoming  associated 
with  a  member  thereof,  and  the 
prohibition  or  limitation  by  the 
exchange  of  any  person  with  respect  to 
access  to  services  offered  by  the 
exchange  or  a  member  thereof.  The 
proposed  rule  change  reduces  a  possible 
obstacle  to  the  election  of  an  applicant 
to  membership  by  reducing  the 
affirmative  votes  of  the  members  of  the 
Executive  Committee  present  at  the  time 
of  voting  required  to  elect  an  applicant 
to  membership  from  the  current  not  less 
than  two-thirds  to  a  majority  of  the 
affirmative  votes  of  the  members. 
Furthermore,  the  proposed  rule 
change  is  consistent  with  Section  3  of 
the  Act  in  that  the  proposed  rule  change 
will  promote  efficiency,  competition, 
and  capital  formation.  The  new 
procedure  would  eUminate  the 
requirement  that  the  Executive 
Committee  perform  the  pro  forma  role  of 
approving  each  membership  transfer.  At 
the  same  time,  it  would  allow  the 
Executive  (Committee  to  make  a 
determination  if  there  is  some 
information  brought  to  the  Exchange's 
attention  during  the  posting  period 
which  was^not  known  to  the  staff  at  the 
time  of  its  investigation. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-CHX-96-29 
be,  and  hereby  is,  approved. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Marguvl  It  McFariand, 
Deputy  Secretary. 

IFR  Doc.  97-2100  Filed  1-28-97;  8:45  ami 
atLUNQ  COM  «ia-«i-M 

[Ralan*  Na  34-38196;  me  No.  8R-MAS0- 
96-61] 

SeH-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  ttM 
National  Association  of  Securities 
Dealers,  Inc.  Amending  Rule  11890 
Regarding  Clearly  Ent>neous 
Transactions 

January  22, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  17, 1996, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  NASD  and 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq").  On  January  17, 1997.  the 
NASD  and  Nasdaq  submitted  to  the 
Commission  Amendment  No.  1  to  the 
proposed  rule  change.^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 

L  Sdf-Regulatory  Organization's 
Statenent  oi  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  under  the 
Act  and  Rule  19b-4  thereunder,  the 
NASD  and  Nasdaq  are  submitting  this 
rule  filing  to  amend  Rule  11890,  the  rule 
related  to  clearly  erroneous  transactions. 
The  proposed  amended  language  for 
Rule  11890  is  set  forth  below,  (new  text 
is  italicized;  deleted  text  is  bracketed). 

11890.  Clearly  Erroneous  [Trades] 
Transactions 

(a)  Authority  to  [Declare]  Review 
Transactions  [Void] 

(1)  [In  circtunstances  in  which  the 
Association  deems  it  necessary  to 
maintain  a  fair  and  orderly  market  and 
to  protect  investors  and  the  public 
interest,  the  Association  may.  pursuant 
to  the  procedures  set  forth  in  paragraph 

(b)  below,  declare  any  transaction 


>17CFR2O0.3O-3(a)(12). 

>  See  lettar  from  Robert  E.  Abar,  Vice  PrMident 
•nd  General  Counsel.  Nasdaq,  to  Katherine  A. 
England.  Assistant  Director,  SBC,  dated  January  17. 
1997.  Aroandment  No.  1  correcU  typographical 
errors  in  the  text  of  the  proposed  rule  change. 


arising  out  of  the  use  or  operation  of  any 
automated  quotation,  execution,  or 
communication  system  owned  or 
operated  by  the  Association  or  any 
subsidiary  thereof  and  approved  by  the 
Commission,  null  and  void  on  the 
grounds  that  one  or  more  of  the  terms 
of  the  transaction  are  clearly  erroneous. 

(2)1  For  the  purposes  of  this  Rule,  the 
terms  of  a  transaction  are  clearly 
erroneous  when  there  is  an  obvious 
error  in  any  term,  such  as  price,  number 
of  shares  or  other  unit  of  trading,  or 
identification  of  the  security. 

(2)  Officers  of  The  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq")  designated  by 
the  President  of  Nasdaq  shall,  pursuant 
to  the  procedures  set  forth  in  paragraph 
(b)  below,  have  the  authority  to  review 
any  transaction  arising  out  of  the  use  or 
operation  of  any  automated  quotation, 
execution,  or  communication  system 
owned  or  operated  by  Nasdaq  and 
approved  by  the  Commission.  A  Nasdaq 
officer  shall  review  transactions  with  a 
view  toward  maintaining  a  fair  and 
orderly  market  and  the  protection  of 
investors  and  the  public  interest.  Based 
upon  this  review,  the  Officer  shall 
decline  to  act  upon  a  disrupted 
transaction  if  the  dfficer  believes  that 
the  transaction  under  dispute  is  not 
clearly  erroneous,  or,  if  the  officer 
determines  the  transaction  in  dispute  is 
clearly  erroneous,  he  or  she  shall 
declare  that  the  transaction  is  null  and 
void  or  modify  one  or  more  terms  of  the 
transaction.  When  adjusting  the  terms  of 
a  transaction,  the  Nasdaq  officer  shall 
seek  to  adjust  the  price  and/or  size  of 
the  transaction  to  achieve  an  equitable 
rectification  of  the  error  that  would 
place  the  parties  to  a  transaction  in  the 
same  position,  or  as  close  as  possible  to 
the  same  position,  that  they  would  have 
been  in  had  the  error  not  occurred. 
Nasdaq  shall  promptly  provide  oral 
notification  of  a  determination  to  the 
parties  involved  in  a  disputed 
transaction  and  thereafier  issue  a 
written  confirmation  of  the 
determination. 

(b)  Procedures  for  Reviewing  [Declaring 
a]  Transactions  [Void] 

(1)  Any  member  or  person  associated 
with  a  member  that  seeks  to  have  a 
transaction  reviewed  [declared  null  and 
void]  pursuant  to  paragraph  (a)  hereof, 
shall  submit  a  written  complaint,  via 
facsimile  or  otherwise,  to  Nasdaq 
Market  Operations  in  accordance  with 
the  following  time  parameters: 

(A)  for  transactions  occurring  prior  to 
10:00  a.m..  Eastern  Time,  complcunts 
must  be  subnutted  10:30  a.m..  Eastern 
Time:  and 

(B)for  transactions  occurring  on  or 
after  lOKtO  a.m..  Eastern  Time, 


complaints  must  be  submitted  within 
thirty  minutes. 

(notify  an  officer  of  the  Association 
designated  by  the  President  of  the 
transaction  during  Nasdaq  operating 
hours  on  the  same  business  day  the 
transaction  occurs,  and  shall  provide 
such  official  all  facts  and  information 
necessary  for  a  determination  under 
paragraph  (a).  Information 
communicated  orally  shall  be  confirmed 
promptly  in  writing.] 

(2)  Once  a  complaint  has  been 
received  in  accord  with  subparagraph 
(bHD  above: 

(A)  the  complainant  shall  have  up  to 
thirty  (30)  minutes,  or  such  longer 
period  as  specified  by  Nasdaq  staff,  to 
submit  any  supporting  written 
information  concerning  the  complaint 
necessary  for  a  determination  under 
paraffxjph  (a)(2),  via  facsimile  or 
otherwise: 

(B)  the  counterparty  to  the  trade  shall 
be  verbally  notified  of  the  complaint  by 
Nasdaq  staff  and  shall  have  up  to  thirty 
(30)  minutes,  or  such  longer  period  as 
specified  by  Nasdaq  staff,  to  submit  any 
supporting  written  information 
concerning  the  complaint  necessary  for 
a  determination  under  paragraph  (a)(2), 
via  facsimile  or  otherwise:  and 

(C)  either  party  to  a  disputed  trade 
may  request  the  Mfritten  information 
provided  by  the  other  party  pursuant  to 
this  subparagraph. 

(3)  Notwithstanding  paragraph  (b)(2) 
above,  once  a  peaty  to  a  disputed  trade 
communicates  that  it  does  not  intend  to 
submit  any  further  information 
concerning  a  complaint,  the  party  may 
not  thereafter  provide  additional 
information  unless  requested  to  do  so  by 
Nasdaq  staff.  If  both  parties  to  a 
disputed  trade  indicate  thatthey  have 
no  further  information  to  provide 
concerning  the  complaint  before  their 
respective  thirty-minute  information 
submission  period  has  elapsed,  then  the 
matter  may  be  immediately  presented  to 
a  Nasdaq  officer  for  a  determination 
pursuant  to  paragraph  (a)(2)  above. 

[4]  Each  member  and/or  person 
associated  with  a  member  involved  in 
the  transaction  shall  provide  the 
Association  with  any  information 
requested  by  the  Association  in  order  to 
resolve  the  matter  on  a  timely  basis 
notwithstanding  the  time  parameters  set 
forth  in  paragraph  (b)(2)  above. 

(5)  Once  a  party  has  applied  to 
Nasdaq  for  review,  the  transaction  shall 
be  reviewed  and  a  determination 
rendered,  unless  both  partiesjo  the 
transaction  agree  to  withdraw  the 
application  for  review  prior  to  the  time 
a  decision  is  rendered  pursuant  to 
paragraph  (a)(2). 


UMI 
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((2J  An  officer  of  the  Association 
designated  by  the  President  shall  review 
the  information  submitted  and 
determine  whether  the  transaction  in 
dispute  is  clearly  erroneous  and 
detrimental  to  the  maintenance  of  a  fair 
and  orderly  market  and  the  protection  of 
investors  and  the  public  interest  and 
may  declare  that  the  transaction  be  null 
and  void.  The  official  may  decline  to  act 
upon  a  disputed  transaction  if  he  or  she 
believes  that  action  is  unnecessary  or 
inappropriate.  The  Association  shall 
immediately  issue  a  written 
determination  of  the  matter,  setting 
forth  the  actions  taken  and  the  reasons 
therefor.] 

(c)  Procedures  for  Reviewing 
Transactions  Executed  During  System 
Disruptions  or  Malfunctions 

In  the  event  of  a  disruption  or 
malfunction  in  the  use  or  operation  of 
any  automated  quotation,  execution,  or 
communications  system  owned  or 
operated  by  Nasdaq  and  approved  by 
the  Commission,  Nasdaq,  acting 
t/iroug/i  an  officer  designated  by  the 
President  of  Nasdaq  pursuant  to 
paragraph  (aX2),  may.  on  its  own 
motion  pursuant  to  Ae  standards  set 
forth  in  paragraph  (a),  declare 
transactions  arising  out  of  the  use  or 
operation  of  such  systems  during  the 
period  of  such  disruption  or 
malfunction  null  and  void  or  modify  the 
terms  of  these  transactions:  provided 
that,  in  the  absence  of  extraordinary 
circumstances,  a  Nasdaq  officer  must 
take  action  pursuant  to  this  paragraph 
within  thirty  (30)  minutes  of  detection  of 
the  erroneous  transaction(s).  but  in  no 
event  later  than  6i)0  pan..  Eastern 
Time,  on  the  next  trading  day  following 
the  date  of  the  trade  at  issue.  When 
Nasdaq  takes  action  pursuant  to  this 
subparagraph,  the  member  firms 
involved  in  the  transaction  shall  be 
notified  as  soon  as  is  practicable  and 
shall  have  a  right  to  appeal  such  action 
in  accordance  with  parag^ph  (d)(1) 
below. 


(d)  ((3)1  Review  by  the  Market 
Operations  Review  Committee 
("MORC") 

(1)  A  member  or  person  associated 
with  a  member  may  appeal  a 
determination  made  under  paragraphs 
(a)(2)  or(c)  (the  determination  under 
subparagraph  (2)]  to  the  MORC  (Maricet 
Operations  Review  Committee) 
provided  such  appeal  is  made  in 
writing,  via  facsimile  or  otherwise, 
within  (four  market  hours  of]  thirty  (30) 
minutes  after  the  member  or  person 
associated  with  a  member  receives 
verbal  notification  of  such 
determination.  (For  the  purposes  of  this 


Rule,  "maricet"  hours  shall  mean  those 
hours  the  Nasdaq  market  is  open  in  the 
United  States,  Eastern  Time.]  Once  a 
written  appeal  has  been  received,  the 
counterparty  to  the  trade  will  be  notified 
of  the  appeal  and  both  parties  shall  be 
able  to  submit  any  additional 
supporting  written  information,  via 
facsimile  or  otherwise,  up  until  the  time 
the  appeal  is  considered  by  the 
Committee.  Either  party  to  a  disputed 
trade  may  request  the  written 
information  provided  by  the  otho"  party 
during  the  appeal  process.  An  appeal  to 
the  Committee  shall  not  operate  as  a 
stay  of  the  determination  made 
pursuant  to  paragraph  (a)(2)  above. 
Once  a  party  has  appealed  a 
determination  to  the  Committee,  the 
determination  shall  be  reviewed  and  a 
decision  rendered,  unless  both  parties  to 
the  transaction  agree  to  withdraw  the 
appeal  prior  to  the  time  a  decision  is 
rendered  by  the  Conanittee.  Upon 
consideration  of  the  record,  and  after 
such  hearings  as  it  may  in  its  discretion 
order,  the  Committee,  pursuant  to  the 
standards  set  forth  in  paragraph  (a), 
shall  affirm,  modify,  reverse,  (dismiss.] 
or  remand  the  determination  made 
under  (subjparagraph  (aK2)  or  (c)  above. 

(2)  ((4)]  The  decision  of  the 
Committee  shall  be  final  and  binding 
upon  any  member  or  person  associated 
with  a  member  and  shall  constitute  final 
Association  action  on  the  matto-  in 
issue.  Any  adverse  determination  by  a 
Nasdaq  officer  pursuant  to  paragraph 
(aX2)  or  (c)  or  any  adverse  decision  by 
the  Committee  pursuant  to  paragraph 
(d)(1)  shall  be  rendered  wititout 
prejudice  as  to  the  rights  of  the  parties 
to  the  transaction  to  submit  their 
dispute  to  arbitration. 


NASD's  rule  governing  the  review  and 
resolution  of  erroneous  transaction 
complaints.  In  general,  the  proposed 
amendments  provide  greater  specificity 
regarding  declarations  of  erroneous 
transactions.  As  explained  in  more 
detail  below,  the  proposed  amendments 
would: 

•  Provide  Nasdaq  officials  the* 
authority  to  efficiently  and 
expeditiously  adjust  the  price  and  size 
of  erroneous  transactions  (currently 
Nasdaq  officials  may  only  nullify, 
affirm,  or  decline  to  act  with  respect  to 
an  allegedly  erroneous  transaction); 

•  Shorten  the  time  period  to  submit 
erroneous  transactions  complaints  from 
same  day  submission  to  submission 
within  30  minutes  of  the  transaction; 

•  Clarify  the  procedures  by  which  the 
parties  to  an  allegedly  erroneous 
transaction  may  submit  written 
information  concerning  the  transaction; 

•  Provide  Nasdaq  officials  the 
requisite  authority  to  cancel  or  adjust 
erroneous  transactions  on  their  own 
motion; 

•  Discourage  regulatory  arbitrage  by 
prohibiting  a  member  from  withdrawing 
an  ernmeous  transaction  complaint 
unless  the  other  party  to  the  trade  agrees 
to  withdraw  the  matter. 

•  Shorten  the  time  period  to  appeal 
an  raroneous  transaction  determination 
from  four  "market"  hours  to  thirty 
minutes;  and 

•  Clarify  that  an  appeal  of  an 
erroneous  transaction  determination 
does  not  operate  as  a  stay  of  the 
determination. 


n.  Self-Regulatfwy  Oiganizaticm's 
Statement  of  the  Purpoae  of,  and 
Statntory  Basis  for,  &e  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
NASD  and  Nasdaq  included  statements 
concerning  the  purpose  of  and  basis  for 
the  propoMd  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NASD  and  Nasdaq  have  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

The  NASD  and  Nasdaq  have 
determined  to  amend  Rule  11890,  the 


A.  Background 

In  April  1990,  the  SEC  approved  an 
NASD  proposal  to  add  Section  70  to  the 
Uniform  Practice  Code  (now  NASD  rule 
11890)  to  permit  the  NASD  to  declare 
clearly  erroneous  transactions  null  and 
void  if  they  arise  out  of  the  use  or 
operation  of  any  automated  quotation, 
execution,  or  conununication  system 
owned  or  operated  by  the  NASD. 
Previously,  the  NASD  had  no  authority 
to  cancel  a  transaction,  even  if  one  or 
more  terms  of  the  transaction  clearly 
was  in  error.  For  example,  one  of  the 
catalysts  for  adopting  Rule  11890  was 
that  a  member  had  complained  that  a 
trade  executed  over  Nasdaq's  SelectNet 
service  was  ten  points  away  from  the 
inside  quotation,  clearly  an  error,  but 
the  contra  party  refused  to  cancel  the 
trade.  With  the  adoption  of  rule  11890, 
the  NASD  now  has  the  ability  to  resolve 
disputes  involving  obvious  errors  in  an 
expeditious  manner,  akin  to  an 
exchange  floor  governor  ruling.' 


*Sm.e4..  ti&w  York  Stock  K«rhii^  Rule  75. 
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Briefly,  the  current  procedures  for 
canceling  a  clearly  erroneous  trade 
require  one  party  to  contact  the  NASD 
on  trade  day  and  in  writing  state  the 
basis' for  the  requested  action. 
Thereafter,  an  officer  of  Nasdaq:  (1) 
advises  the  contra  party  to  the  trade  that 
the  transaction  is  in  dispute;  (2)  obtains 
additional  information  concerning  the 
transaction,  if  necessary;  (3)  reviews  the 
trade  information;  and  (4)  makes  a 
determination  as  to  whether  the  trade 
should  stand  or  be  broken.  If  either 
party  wishes  to  appeal  the  staff 
determination,  it  may  seek  review  by 
the  MORC. 

While  the  current  Erroneous 
Transaction  procedures  have  served  as  a 
vehicle  to  correct  or  cancel  erroneous 
transactions,  experience  with  the 
operation  of  Rule  11890  has  shown  that 
the  Rule  can  be  Improved  to  enhance 
the  fairness  and  expediency  with  which 
erroneous  transaction  complaints  are 
resolved.  Experience  %vith  the  Rule  also 
has  revealed  shortcomings  in  the  scope 
of  Nasdaq's  authority  to  take  action  with 
respect  to  clearly  erroneous  ^ 

transactions.  In  particular,  there  have 
been  instances  in  the  past  where  it 
would  have  been  appropriate  for  Nasdaq 
to  declare  a  series  of  transactions 
erroneous  even  though  the  parties  to  the 
transactions  were  immediately  unaware 
of  any  error.  The  proposed  changes  to 
the  rule  are  intended  to  eliminate  the 
shortcomings  and  to  provide  additional 
capabilities  to  resolve  clearly  erroneous 
transactions. 

B.  Propoaed  Changes  to  Rule  11890 

(i)  Authority  of  Nasdaq  Officers  to 
Adjust  the  Tenns  of  Erroneous 
Transactions:  While  Nasdaq  officers  and 
the  MORC  both  have  the  authority  to 
nullify,  affirm,  or  decline  to  act  with 
respect  to  an  allegedly  erroneous 
transaction,  only  the  MORC  can 
presently  adjust  the  terms  Of  an 
erroneous  transaction.  In  order  to 
enhance  the  efficiency  with  which 
erroneous  transaction  disputes  are 
resolved,  it  is  appropriate  to  grant 
Nasdaq  officers  the  requisite  authority 
with  respect  to  allegedly  erroneous 
transactions  that  the  MORC  possesses. 
Accordingly,  the  NASD  and  Nasdaq 
propose  that  Rule  11890  be  amended  to 
afford  Nasdaq  officers  the  authority  to 
adjust  the  terms  of  a  clearly  erroneous 
transaction.  In  particular,  the  NASD  and 
Nasdaq  believe  Nasdaq  officers  should 
be  able  to  adjust  the  price  and/or  size  of 
a  transaction  to  achieve  an  equitable 
correction  of  an  error  that  would  place 
the  parties  to  the  transaction  in  the  same 
position,  or  as  close  as  possible  to  the 
same  position,  that  they  would  have 
been  in  had  the  error  not  occurred. 


(ii)  Time  Parameters  For  the 
Submission  of  Erroneous  Transaction 
Complaints:  Rule  11890  presently 
provides  that  a  member  can  submit  an 
erroneous  transaction  complaint 
"durmg  Nasdaq  operating  hours  on  the 
same  business  day  the  transaction 
occure. .  .  ."  Because  members  can  file 
erroneous  transaction  complaints  any 
time  during  the  trading  day.  however, 
the  rule  has  been  used  by  some  firms  to 
seek  to  cancel  trades  that  were  not 
erroneous  at  the  time  of  execution,  but 
which  became  unprofitable  due  to 
subsequent  market  movement.  For 
example,  when  a  trade  occurs  on 
SelectNet  at  10:00  a.m.  and  a  party  does 
not  complain  of  an  error  imtil  5:00  p.m., 
the  complainant  has  had  the 
opportunity  to  watch  for  positive  or 
negative  market  movements,  prior  to 
requesting  NASD  action.  If  the  market 
moves  in  a  direction  that  is  imfavorable 
to  the  trade,  the  member  will  contact  the 
NASD  to  cancel  the  trade  after  the  close 
of  the  market,  leaving  the  other  side  of 
the  transaction  at  risk,  without  giving 
adequate  notice  of  the  disputed  trade  in 
close  proximity  to  the  time  of 
execution.* 

Accordingly,  the  NASD  and  Nasdaq 
believe  that  Rule  11890  should  be 
amended  to  require  the  timely 
submission  of  notifications  of  allegedly 
erroneous  transactions.  The  NASD  and 
Nasdaq  are  proposing  two  different  time 
periods  depending  upon  the  time  of  day 
when  the  {dlegedly  erroneous 
transaction  occurred  to  take  into 
account  the  peak  trading  period  that 
oocius  at  the  market's  opening.  Because 
of  the  pace  and  volume  of  trades  that 
occiu-  in  the  first  half  hour  of  trading 
each  morning,  the  proposal  establishes 
a  separate  timefiame  for  reporting 
clearly  erroneous  transactions  that  occur 
between  9:30  and  10:00.  Thus, 
notifications  would  be  required 
according  to  the  following  time  table: 

(a)  for  transactions  occurring  prior  to 
10:00  a.m..  Eastern  Time,  complaints 
must  be  submitted  by  10:30  a.m., 
Eastern  Time;  and 

(b)  for  transactions  occurring  at  or 
after  10:00  a.m..  Eastern  Time, 
complaints  must  be  submitted  within 
thirty  minutes. 

In  addition,  the  NASD  proposes  to 
amend  Rule  11890  to  clarify  several 
procedural  aspects  concerning  the 
submission  of  erroneous  transaction 
complaints.  Specifically,  the 
amendments  would  clarify  that: 

(a)  a  complaint  will  not  oe  deemed  to 
have  been  submitted  until  Market 


Operations  receives  a  written  complaint, 
via  facsimile  or  otherwise; 

(b)  once  a  timely  complaint  is 
received,  a  complainant  will  have  up  to 
thirty  minutes  to  submit  any  supporting 
written  information  concerning  the 
complaint,  via  fecsimile  or  otherwise; 

(c)  once  a  timely  complaint  is 
received,  the  counter-party  will  be 
notified  by  Market  Opierations  of  the 
complaint  and  afforded  a  thirty-minute 
period  to  submit  any  supporting  written 
information  concerning  the  disputed 
trade,  via  facsimile  or  otherwise; 

(d)  either  party  to  a  disputed  trade 
may  request  the  written  information 
submitted  by  the  other  party; 

(e)  notwithstanding  the  thirty-minute 
period  to  submit  information,  once  a 
party  to  a  disputed  trade  communicates 
that  it  has  no  further  information  to 
provide,  it  may  not  thereafter  provide 
additional  information  unless  requested 
to  do  so  by  the  staff;  and 

(f)  if  both  parties  to  a  disputed  trade 
indicate  that  they  have  no  further 
information  to  provide  concerning  the 
complaint  before  their  respective  thirty- 
minute  information  submission  period 
has  elapsed,  then  the  matter  may  be 
immediately  presented  to  a  Nasdaq 
officer  for  a  detenninatfiHi. 

(iii)  Authority  of  Nasdaq  to  Cancel  or 
Adjust  Clearly  Erroneous  Trades  on  its 
Own  Motion:  Presently,  only  membere 
can  seek  to  have  an  allegedly  erroneous 
transaction  nullified.  There  have  been 
occasions,  however,  where  Nasdaq 
system  malfunctions  have  caused 
erroneous  trades.  Accordingly,  in  order 
to  promote  fair  and  orderly  markets,  the 
NASD  and  Nasdaq  believe  it  would  be 
appropriate  to  provide  designated 
Nasdaq  officials  the  authority  to  cancel 
or  modify  the  terms  of  transactions  in 
the  event  of  a  disruption  or  malfunction 
in  the  use  or  operation  of  any  automated 
quotation,  execution,  or  communication 
system  owrned  or  operated  by  Nasdaq.* 
Under  this  provision,  the  NASD  and 
Nasdaq  also  believe  such  senior  officials 
should  be  authorized  to  cancel  or  adjust 
an  erroneous  transaction  on  their  own 
motion  within  thirty  minutes  of 
detection  of  the  erroneous  transaction, 
absent  extraordinary  circumstances,  but 
in  no  event  later  than  6:00  p.m.  on  the 
next  trading  day  after  the  date  of  the 
trade(s)  in  dispute.  As  with  any  other 
erroneous  transaction  determination, 
members  would  have  the  right  to  appeal 
such  actions  to  the  MORC. 

(iv)  Withdrawal  of  Erroneous 
Transaction  Complaints:  Rule  11890 


*  In  esMnce,  the  rule  grants  a  free  call  option 
whan  a  potential  complainant  sold  stock  and  a  freg 
put  option  whan  the  potential  complainant  bought 
•tack. 


*  A  list  of  the  Nasdaq  officials  that  have  the 
authority  to  cancel  or  modify  the  terms  of  a 
tnnsaction  shall  be  maintained  by  the  Nasdaq 
Coqiarata  Sacntary. 
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currently  permits  a  member  to  withdraw 
an  erroneous  transaction  complaint  at 
any  time.  Because  there  are  no 
restrictions  on  when  a  complaint  can  be 
withdrawn,  market  participants  have  in 
the  past  withdrawn  their  complaints 
when  the  market  moved  in  their  favor 
subsequent  to  filing  the  complaint. 
Accordingly,  in  order  to  facilitate  the 
maintenance  of  fair  and  orderly  markets 
and  the  equitable  resolution  of 
erroneous  transaction  disputes,  the 
NASD  and  Nasdaq  believe  that  Rule 
11890  should  be  amended  to  prohibit 
the  withdrawal  of  a  complaint  or  an 
appeal  of  an  erroneous  transaction 
determination  unless  both  parties  to  the 
trade  a^ree  to  withdraw  the  matter. 

(v)  Time  Parameter  to  Appeal 
Ermneous  Transaction  Determinations: 
Presently,  members  have  four  "market" 
hours  to  appeal  an  erroneous 
transaction  determination.  This  period 
of  time  is  too  long  in  that  it  unduly 
extends  the  period  of  time  that  both 
parties  to  the  trade  are  subject  to  market 
risk.  Accordingly,  the  NASD  has 
proposed  that,  once  a  member  has 
received  verbal  notification  of  an 
erroneous  transaction  determination 
from  the  staff,  it  shall  have  thirty 
minutes  to  appeal  the  determination. 
The  NASD  and  Nasdaq  also  propose 
that  Rule  11890  should  be  amended  to 
clarify  that  once  a  written  appeal  has 
been  received,  the  counter-party  to  the 
trade  will  be  notified  of  the  appeal  and 
both  parties  will  be  able  to  sulmiit  any 
additional  supporting  written 
information  up  imtil  the  time  the  appeal 
is  considered  by  the  Committee.  In 
addition,  the  NASD  and  Nasdaq  believe 
that  the  Rule  should  be  amended  to 
provide  that  either  party  to  a  disputed 
trade  may  request  the  written 
information  provided  by  the  other  party 
during  the  appeal  process. 

(vi)  Clarification  of  the  Appeal 
Process  for  Erroneous  Transaction 
Determinations:  In  order  to  clarify  the 
current  operation  of  the  appeal  process 
for  erroneous  transaction 
determinations.  Rule  ll890(bH3}  should 
be  amended  to  provide  that: 

(a)  an  appeal  of  an  erroneous 
transaction  determination  does  not 
operate  as  a  stay  of  the  initial  ruling; 
and 

(b)  any  decisions  by  the  MORC  or  the 
staff  are  rendered  without  prejudice  as 
to  the  rights  of  the  parties  to  seek 
arbitration  of  the  disputed  transactions. 

In  proposing  these  rule  changes,  the 
NASD  and  Nasdaq  believe  that  the 
process  for  resolving  erroneous 
transaction  complaints  mil  beonne 
£urer,  more  efficient,  and  more  timely, 
thereby  promoting  the  maintenance  of 
Cair  and  ordwly  mariwts  and  exposing 


the  parties  to  an  allegedly  wroneous 
transaction  to  less  market  risk.  In 
addition,  allowing  Nasdaq  officials  to 
cancel  or  adjust  erroneous  transactions 
on  their  own  motion  in  the  event  a 
disturbance  or  malfunction  with  a 
Nasdaq  system  will  serve  to  protect  the 
interests  of  investors.  Accordingly,  the 
NASD  and  Nasdaq  believe  that  the 
proposed  nde  change  is  consistent  with 
the  provisions  of  Section  15Afb)(6)  in 
that  it  promotes  the  protection  of 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  and  Nasdaq  do  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflBectiveness  of  the 
Proposed  Rule  Change  and  Timing  Cm- 
Commiasion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such,  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
oi^ganization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  yiews,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-9&-51  and  should  be 
submitted  by  February  19, 1997. 

For  the  Ck)iiuni8sion,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

Muguvt  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc  97-2099  Filed  1-28-97;  8:45  am] 
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DEPARTMENT  OF  STATE 
Office  of  the  Secretary 

[Public  Notice  2S0q 

Extension  of  the  Restrtction  on  the  Use 
of  United  States  Passports  for  Travel 
to,  in  or  Through  Ljebanon 

On  January  26, 1987,  pursuant  to  the 
authority  of  22  U.S.C.  211a  and 
Executive  Order  11295  (31  FR  10603), 
and  in  accordance  with  22  CFR 
51.73(a)(3),  all  United  States  passports, 
with  the  exception  of  passports  of 
immediate  family  members  of  hostages 
in  Lebanon,  were  declared  invalid  for 
travel  to,  in  or  through  Lebanon  unless 
specifically  validated  for  such  travel, 
liiis  action  was  taken  because  the 
situation  in  Lebanon  was  such  that 
American  citizens  there  could  not  be 
considered  safe  fiom  terrorist  acts,  and 
has  since  been  periodically  renewed. 

Although  seciirity  conditions  in 
Lebanon  continue  to  improve,  the 
situation  there  has  led  me  to  conclude 
that  Lebanon  remains  an  area 
".  .  .  where  there  is  imminent  danger 
to  the  public  health  or  the  physical 
safety  of  United  States  travelers"  within 
the  meaning  of  22  U.S.C  211a  and  22 
CFR  51.73(a)(3). 

Accordingly,  all  United  States 
passports  shall  remain  invalid  for  travel 
to,  in,  or  through  Lebanon  unless 
specifically  validated  for  such  travel 
under  the  authority  of  the  Secretary  of 
State. 

This  Public  Notice  shall  be  effective 
upon  publication  in  the  Federal 
Register  and  shall  expire  at  midnight 
July  31, 1997,  unless  extended  or  sooner 
revoked  by  Public  Notice.  Upon 
pubUcation,  this  Public  Notice  shall 
supersede  Public  Notice  2429, 
published  August  22, 1996  (61  FR 
43395). 
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Dated:  January  15, 1997. 
Wamn  ChristoplMr, 
Secretary  of  State. 

|FR  Doc.  97-2182  Filed  1-28-97;  8:45  am) 
HUMO  CODE  471»-10-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Dodwt  No.  MC-06-45] 

Winter  Home  Heating  OH  Delivery  State 
Flexibility  Program;  Hours  of  Service 

AGBICY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  final  determination. 

summary:  The  FHWA  is  announcing  the 
implementation  of  a  Winter  Home 
Heating  Oil  Delivery  State  Flexibility 
Program  for  motor  carriers  making 
intrastate  home  heating  oil  deliveries 
within  a  100  air-mile  radius  of  a  central 
terminal  or  distribution  point.  The 
FHWA  has  selected  the  States  of 
Connecticut,  New  Jersey,  New  York,  and 
Pennsylvania  to  participate  in  the 
program. 

DATES:  States  are  authorized  to  begin 
granting  exemptions  under  this  program 
on  January  29, 1997.  This  authorization  • 
expires  April  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Nathan  C.  Root,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
8759,  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel.  (202)  36&-1354, 
Federal  Highway  Administration,  DOT, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 
8UPPLBI(B4TARY  INFORMATION:  Section 
346  of  the  National  Highway  System 
Designation  Act  of  1995  (NHS  Act)  (Pub. 
L.  104-59, 109  Stat.  568,  615,  November 
28, 1995,  49  U.S.C.  31136  note)  requires 
the  Secretary  of  Transportation  to 
develop  and  implement  a  Winter  Home 
Heating  Oil  Delivery  State  Flexibility 
Program  (Heating  Oil  Program). 
Pursuant  to  the  NHS  Act,  the  FHWA 
published  a  notice  in  the  Federal 
Register  requesting  comments  on  the 
development  and  implementation  of  the 
program  and  State  applications  to 
participate  in  the  program  on  October  2, 
1996  (61  FR  5146).  The  program  will 
permit  any  period  of  7  or  8  consecutive 
days  to  end  for  any  driver  who  has  been 
off-duty  for  a  period  of  24  or  more 
consecutive  hours  for  the  purposes  of 
determining  maximum  on-duty  time 
under  49  CFR  395.3(b)  for  drivers  of 
vehicles  making  intrastate  home  heating 
oil  deliveries  within  100  air-miles  of  a 


central  terminal  or  distribution  point  of 
the  delivery  of  such  oil.  The  NHS  Act 
allows  the  Secretary  to  approve  up  to  5 
States  to  participate  in  the  program 
during  the  winter  heating  season 
beginning  November  1, 1996,  without 
jeopardizing  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  funding  to 
those  States.  The  State  participants  were 
required  to  meet  criteria  set  forth  in  the 
NHS  Act.  This  includes  having  a 
substantial  number  of  citizens  relying 
upon  home  heating  oil,  indicating  the 
current  hours-of-service  regulations  may 
endanger  the  welfare  of  these  citizens  by 
impeding  timely  deliveries  of  home 
heating  oil,  and  ensuring  that 
participating  motor  carriers  maintain  a 
level  of  safety  equal  to  or  greater  than 
that  produced  by  compliance  with  the 
current  regulations  through  proper 
monitoring  of  their  safety  performance 
and  reporting  their  performance  to  the 
FHWA. 

Under  the  Heating  Oil  Program,  the 
States  will  limit  participation  to  those 
motor  carriers  with  commercial  motor 
vehicles  (CMVs)  that  make  intrastate 
home  heating  oil  deliveries  within  a  100 
air-mile  radius  of  a  central  terminal  or 
distribution  point.  The  relief  provided 
by  participating  States  will  be  effective 
for  an  initial  15-day  period.  Each  State 
will  be  able  to  continue  in  the  program 
unless  the  FHWA  finds  that  a  State's 
continued  participation  is  inconsistent 
with  the  NHS  Act,  or  until  April  30, 
1997. 

Comments  on  all  aspects  of  the 
program  were  welcomed.  However,  the 
FHWA  also  requested  comments  on  a 
number  of  specific  issues.  Namely,  the 
15-day  and  30-day  reporting  and 
program  extension  requirements,  the 
definition  of  a  "substantial  number  of 
citizens  relying  on  home  heating  oil," 
and  the  implementation  plan 
requirements.  The  comment  period  for 
the  Notice  ended  November  2, 1996. 

Discussion  of  Comments 

The  FHWA  received  sixteen 
comments  to  the  notice.  The  American 
Trucking  Association  (ATA)  and 
National  Tank  Truck  Carriers,  Inc. 
(NTTC),  provided  comments.  Four 
comments  were  received  fit)m 
petroleum  industry  associations:  the 
Petroleum  Marketers  Association  of 
America  (PMAA),  the  Empire  State 
Petroleum  Association,  the 
Pennsylvania  Petroleum  Association, 
and  the  Oil  Heat  Task  Force  (OHTF). 
The  Wisconsin  State  Patrol  and  the 
Commonwealth  of  Massachusetts  also 
provided  comment,  as  did  the 
Advocates  for  Highway  and  Auto  Safety 
(AHAS)  and  two  private  companies. 
Applications  for  participation  were 


received  from  four  States.  All  comments 
to  the  docket  were  in  favor  of  the 
implementation  of  the  Heating  Oil 
Program  with  the  exception  of  those  of 
AHAS  and  Wisconsin.  Massachusetts 
indicated  that  a  substantial  number  of 
their  citizens  rely  on  home  heating  oil 
and  that  they  are  reviewing  the  October 
2nd  notice  to  determine  if  it  is  in  the 
Commonwealth's  best  interest  to 
participate.  To  date,  no  application  horn 
Massachusetts  has  been  received  by  the 
FHWA. 

Reporting  and  Program  Extension 
Requirements 

The  NHS  Act  directs  the  Secretary  to 
select  up  to  5  States  to  participate  in  the 
program  for  an  initial  period  of  15  days 
during  the  winter  heating  season.  If  the 
Secretary  finds  that  a  State's  continued 
participation  in  the  program  has  not 
result^  in  a  significant  adverse  impact 
upon  public  safety,  the  NHS  Act  directs 
the  Secretary  to  extend  the  State's 
participation  in  the  program  for  periods 
of  up  to  30  days.  Accordingly,  the 
FHWA  indicated  that  it  would  require 
each  participating  State  to  submit  a 
preliminary  report  of  its  evaluation  of 
carrier  performance  within  5  days  after 
the  initial  15  days.  A  State's 
participation  in  the  program  could  be 
sus[>ended  at  any  time  if:  (1)  The  State 
had  not  complied  with  any  criteria 
established  for  participation  in  the 
program;  (2)  The  motor  carriers  found 
eligible  by  the  State  were  causing  a 
significant  adverse  impact  upon  public 
safety;  or  (3J  The  State  elected  to  end  its 
participation  in  the  program  on  its  own 
initiative. 

The  FHWA  also  indicated  that  it 
would  require  each  participating  State 
to  submit  a  report  of  carrier  performance 
within  5  days  of  the  close  of  each  30- 
day  reporting  period.  In  the  October  2nd 
notice,  the  FHWA  asked  for  conunents 
on  the  requirement  that  extensions  be 
granted  to  the  States  after  each  reporting 
period,  given  the  fact  that  program 
participation  may  be  suspended  at  any 
time  during  the  program  for  individual 
carriers  or  for  an  entire  State.  The 
applications  of  each  State  that  applied 
for  participation  included  plans  for 
submitting  a  report  at  the  end  of  the 
initial  15-day  period,  and  at  the  end  of 
each  30-day  period  for  the  duration  of 
the  program.  The  ATA  and  the  AHAS 
also  provided  discussion  on  this  issue. 

The  ATA  commented  that  States 
should  periodically  report  safety 
performance  data  to  the  FHWA  and 
suggested  a  60-day  reporting  interval  to 
reduce  the  burdens  on  the  States  and 
the  carriers  participating  in  the  program. 
The  ATA  also  believed  that  requiring 
the  FHWA  to  grant  extensions' to  the 
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States  after  each  reporting  period, 
thereby  enabUng  the  States  to  continue 
providing  the  hours-of-service  relief  to 
the  carriers,  would  add  no  value  to  the 
program  or  to  public  safety.  "So  long  as 
the  States  have  the  ability  to  suspend 
program  involvement  of  motor  carriers 
that  fail  to  meet  the  established  safety 
performance  levels,  which  the  Notice 
clearly  indicates  they  will,  a  30-day 
extension  requirement  is  simply 
unnecessary,"  said  the  ATA. 

the  AHAS  commented  that  the  NHS 
Act  allows  the  FHWA  to  grant 
extensions  for  periods  less  than  and  up 
to  a  maximum  of  30  days.  The  AHAS 
stated: 

We  believe  that  the  statutory  provision 
detailing  this  prograin  clearly  shows  that 
Congress  wanted  the  agency  to  keep  a  tight 
rein  on  this  program  and,  accordingly, 
specifically  provided  for  separate  evaluation 
on  the  merits  of  each  extension  of  time  for 
state  participation  in  order  to  maximize  the 
administrative  capabilities  of  the  FHWA  in 
ensuring  public  safiety. 

The  AHAS  further  opposes  the  FHWA 
granting  extensions  in  full  30-day 
increments.  The  AHAS  views  the 
granting  of  extensions  as  the  FHWA's 
primary  safeguard  for  protecting  the 
public  during  the  program.  The  AHAS 
was  the  only  commenter  to  voice  the 
opinion  that  extensions  are  necessary 
and  should  be  required. 

The  FHWA  does  not  believe  it  is 
necessary  to  require  States  to  report  to 
the  FHWA  in  periods  of  less  than  30 
days.  The  States  will  be  required  to 
continuously  monitor  and  evaluate 
motor  carrier  safety  performance  and 
have  the  power  to  remove  program 
carriers  and  program  drivers  at  any 
pomt.  As  the  ATA  pointed  out.  the 
States  would  be  required  to  submit  as 
many  as  8  reports  to  the  FHWA  for  a  6- 
month  project  and  to  conston^yy  monitor 
motor  carrier  safety  performance. 
Requiring  States  to  report  to  the  FHWA 
in  periods  of  less  than  30  days  would  be 
an  urmecessary  burden  on  all  parties 
involved  and  provide  no  apparent  and 
demonstrable  benefit  to'  pubhc  safety. 
The  FHWA  does  recognize  that 
reporting  periods  of  longer  than  30  days 
may  not  allow  sufRcient  consideration 
of  information  for  effective  oversight  in 
light  of  the  short  duration  of  the  covered 
season. 

The  FHWA  does  agree  with  the 
AHAS's  assertion  that  whether  or  not  to 
approve  extensions  is  a  significant 
control  the  FHWA  may  use  for 
protecting  the  public  during  the 
program.  The  definitive  safeguard  is  the 
FHWA's  ability  at  any  point  to 
terminate  the  program  in  any  State. 
Public  safety  is  primarily  protected  by 
each  State's  monitoring  activities  and  by 


the  authority  of  each  State  to  remove 
any  carrier  or  driver  from  the  program 
at  any  point  or  to  terminate  the  program 
State-wide  at  any  point. 

Considering  these  issues,  the  FHWA 
is  imjKJsing  limitations  on  the  approval 
of  extensions.  The  parameters  of  the 
program  are  described  below.  A  report 
will  be  due  to  the  FHWA  from  each 
State  within  5  days  following  the  initial 
15  days  of  the  program,  and  within  5 
days  of  the  end  of  each  30-day  reporting 
period.  For  the  duration  of  the  program, 
motor  carriers  in  each  State  will  be 
required  to  promptly  report  to  the  State 
the  details  of  any  accident  in  which  a 
program  driver  is  involved.  If  the  FHWA 
has  not  reviewed  the  State's  report  and 
affirmatively  extended  the  program 
within  72  hours  after  the  report  is  due, 
the  State's  program  is  automatically 
suspended  until  approval  is  ra-anted. 

The  FHWA  will  also  provide 
continuous  program  oversight  by 
maintaining  close  liaison  with  State 
personnel  evaluating  significant 
information  as  it  becomes  available.  If  at 
any  point  the  FHWA  determines  the     . 
program  guidelines  are  not  adhered  to 
or  the  flexibility  granted  by  the  program 
results  in  a  significant  adverse  impact 
on  public  safety,  the  FHWA  will 
terminate  the  program.  The  FHWA  will 
make  such  decisions  on  a  State-by-State 
basis. 

Definition  of  "Substantial  Number  of 
Citizens" 

The  NHS  Act  stipulated  that,  in  order 
to  be  eligible  to  participate  in  the 
Heating  Oil  Program,  a  State  must  have 
a  substantial  number  of  citizens  who 
rely  on  home  heating  oil  for  heat  during 
winter  months.  The  FHWA  proposed  in 
the  October  2nd  notice  to  interpret  "a 
substantial  number  of  citizens  relying 
on  home  heating  oil"  to  mean  that  at 
least  20  percent  of  the  households  in  a 
State  rely  on  home  heating  oil.  The 
FHWA  Sf>ecifically  welcomed 
comments  upon  this  definition.  The 
PMAA  and  the  OHTF  both  responded 
that  the  FHWA  should  consider  States 
with  the  highest  number  of  citizens 
relying  on  heating  oil  rather  than,  or  in 
addition  to,  the  percentage.  Because  the 
FHWA  received  only  four  applications, 
it  was  unnecessary  for  the  FHWA  to  use 
the  highest  number  of  citizens  relying 
on  heating  oil  in  addition  to  the 
percentage  of  citizens  to  evaluate  each 
State's  ability  to  meet  this  criteria. 

Each  State  that  submitted  an 
application,  plus  the  Commonwealth  of 
Massachusetts,  met  the  20  percent 
threshold.  No  other  comments  or 
inquiries  were  received  on  this 
definition.  Each  State  that  applied  to  the 
program  submitted  sufficient 


information  to  establish  that  a 
substantial  nimfiber  of  their  citizens  rely 
on  home  heating  oil  for  heat  during  the 
winter  months.  The  information 
submitted  was  based  on  the  data 
presented  in  the  October  2nd  notice, 
derived  from  residential  heating  oil 
sales  data  maintained  by  the  Energy 
Information  Administration  of  the  U.S. 
Department  of  Commerce,  as  well  as  the 
State's  own  data  concerning  residential 
heating  oil  use. 

Implementation  Plan  Requirements 

TTie  October  2nd  notice  requested  that 
interested  and  eligible  States  submit  an 
application  that  included  an 
implementation  plan  describing  the 
conditions  of  eligibility  for  a  motor 
carrier  to  participate.  The  plan  also  had 
to  include  a  discussion  of  the  means 
that  a  State  would  employ  to  monitor 
the  performance  of  the  participating 
carriers,  mitigate  safety  risks,  and 
evaluate  the  merits  of  the  program.  The 
FHWA  requested  comments  on  the 
appropriateness,  suitability,  or  burden 
of  these  requirements. 

The  AHAS  expressed  concern  that  the 
FHWA  may  be  prepared  to  accept 
"almost  any  information"  regarding 
safety  impacts  and  that  the  monitoring 
approaches  were  inadequate  and 
inconsistent  with  requirements  for 
scientific  studies.  No  alternative 
methods  for  monitoring  or  evaluating 
the  safety  performance  of  participating 
motor  carriers  were  provided  in  the 
AHAS  comments.  The  FHWA  believes 
the  program  oversight  and  controls 
described  herein  are  adequate  to 
safeguard  the  public  against  potential 
abuse.  Given  the  nature  of  the  program, 
the  differences  in  weather  patterns  and 
seasonal  conditions,  the  consequent 
multiplicity  of  variables,  and  the 
number  and  variety  of  participating 
entities,  pure  scientific  protocols  are 
impossible  to  devise.  The  FHWA  will, 
however,  collect  as  much  relevant 
information  as  is  reasonably  possible 
and  evaluate  it  in  a  number  of  ways  to 
ascertain  whether  any  safety  effects  of 
the  limited  regulatory  relief  can  be 
identified  and  attributed. 

The  possible  safety  monitoring 
approaches  identified  in  the  October 
2nd  notice  (comparing  safety 
performance  levels  of  motor  carriers 
during  the  program  to  performance  in 
previous  winter(s).  safety  performance 
of  other  similar  industries  during  the 
same  period,  and  using  a  study  control 
group  among  the  participating  motor 
carriers)  were  described  in  broad  terms 
to  give  the  States  and  the  public  an  idea 
of  possible  methods  that  may  be  utilized 
by  States  to  monitor  and  evaluate  safety 
performance.  The  FHWA  intended  to 


4374 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29.  1997  /  Notices 


encourage  States  and  the  public  to 
propose  alternative  monitoring  methods 
that  would  ensure  public  safety  and 
generate  data  on  the  merits  of  the 
program.  This  program  will  be  run  by 
the  States,  with  little  or  no  resources 
from  the  FHWA,  except  for  program 
oversight.  Intrastate  operations  are 
subject  to  the  FHWA's  jurisdiction  only 
insoEor  as  MCSAP  funding  may  be 
jeopardized  if  a  participating  State  does 
not  adopt  hours-of-service  regulations 
for  intrastate  operations  that  are 
equivalent  to  or  compatible  with  the 
Federal  regulations.  Adoption  of  a  24- 
hour  re-start  would  normally  constitute 
an  unacceptable  variance  to  the 
regulations  under  the  current  Tolerance 
Guidelines  (49  CFK  part  350,  App.  C). 
The  FHWA  has  the  option  of  rejecting 
any  application  that  contains 
insufficient  information  or  inadequate 
monitoring  and  evaluative  strategies  or 
otherwise  foils  to  meet  the  requirements 
oftheNHSAct. 

On-Duty  Time  Regulations  Endangering 
Welfare  of  Citizens 

Section  346(b)(2)  of  the  NHS  Act 
provides  that: 

The  Secretary  may  only  approve  an 
application  of  a  State  under  this  section  if  the 
Secretary  finds,  at  a  minimum,  that — 

(2)  current  maximum  on-duty  time 
regulations  may  endanger  the  welfore  of 
these  citizens  by  impeding  timely  deliveries 
of  liome  heating  oil; .  .  . 

The  AHAS  commented  on  this 
criterion  with  regard  to  the  FHWA's 
responsibilities  in  reviewing  State 
applications: 

Accordingly,  the  Secretary  must  make  a 
finding  sustained  by  ample,  credible  data  and 
other  evidence  that  there  are  in  fact  citizens 
whose  safety  and  health  are  directly  and 
immediately  impacted  adversely  by  service 
failures  in  making  timely  deliveries  of  home 
heating  oil  as  a  causal  result  of  hours  of 
service  constraints  in  intrastate 
transportation.  Advocates  regard  this 
evidentiary  standard  of  imminent  threats  to 
citizen  safky  and  health  to  require  far  more 
than  simple,  generalized  affidavits  of  state 
officials  or  of  motor  carriers.  The  FHWA  in 
this  proposal  sets  forth  no  criteria  whatever 
for  making  such  a  determination  of  whether 
this  public  health  and  safety  threat  due 
directly  and  immediately  to  hours  of  service 
constraints  in  fact  exists  in  any  applicant 
state. 

The  FHWA  does  not  agree  with 
AHAS's  interpretation  of  the  statute. 
The  NHS  Act  requires  that  a 
determination  be  made  that  current 
maximum  on-duty  time  regulations 
"may  endanger  the  welfare"  of  citizens 
by  impeding  timely  deliveries.  This  is  a 
much  less  stringent  criterion  than 


AHAS's  reading  of  the  NHS  Act 
suggests. 

Several  respondents  to  the  docket 
mentioned  that  extended  periods  of  cold 
temperatures  that  occur  each  winter 
cause  an  urgent  need  for  home  heating 
oil.  In  addition,  they  noted  that  severe 
and  inclement  weather  conditions,  such 
as  ice  or  heavy  snow  falls,  impede  the 
timely  delivery  of  home  heating  oil  to 
consumers.  The  FHWA  believes  that  the 
situations  described  by  the  applicant 
States  provide  sufficient  evidence  for 
the  FHWA  to  determine  that  compliance 
with  the  hours  of  service  requirements 
may  endanger  the  welfare  of  citizens 
who  must  wait  longer  for  delivery  of 
their  home  heating  oil  as  a  result. 

Commenters  also  cited  emergencies 
declared  in  response  to  these  conditions 
(49  CFK  390.23)  as  evidence  that  current 
maximum  on-duty  time  regulations  may 
endanger  the  welfare  of  citizens 
dependent  on  home  heating  oil.  An 
emergency  declared  in  accordance  with 
§  390.23  reheves  motor  carriers 
providing  emergency  relief  from 
compliance  with  all  the  Federal  Motor 
Carrier  Safety  Regulations  (49  CFR  Parts 
390  through  399).  It  is  the  FHWA's  hope 
that  this  program  may  obviate  the  need 
to  declare  emergencies  within 
participating  States  during  the  current 
winter  heating  season. 

Participating  States 

The  FHWA  has  reviewed  and 
accepted  applications  submitted  by  the 
States  of  Connecticut,  New  Jersey,  New 
York,  and  Pennsylvania.  The  FHWA  has 
discussed  the  applications  with  each 
State  applicant  and  slight  modifications 
have  been  made  to  what  was  submitted. 
The  FHWA  has  found  that  these  States 
each  meet  the  participation  eligibility 
criteria  established  by  the  NHS  Act.  In 
separate  agreements  with  the  FHWA, 
each  State  has  agreed  to  abide  by  the 
parameters  that  follow.  New  York  has 
elected  to  pursue  more  stringent  hours 
of  service  relief  than  the  statute  allows 
for  this  program.  It  has  been  noted 
where  New  York  deviates  from  the 
parameters  followed  by  the  other 
participating  States. 

Parameters  of  the  Heating  Oil  Program 

/.  Definitions 

The  following  definitions  have  been 
established  for  the  purposes  of  the 
Heating  Oil  Program: 

Accident.  Accident  is  defined  as  an 
occurrence  involving  a  CMV  operating 
on  a  public  road  in  commerce  which 
results  in:  (1)  A  fatality;  (2)  Bodily 
injury  to  a  person  who,  as  a  result  of  the 
injury,  immediately  receives  medical 
treatment  away  from  the  scene  of  the 


accident;  or  (3)  One  or  more  motor 
vehicles  incurring  disabling  damage  as 
a  result  of  the  accident,  requiring  a 
motor  vehicle  to  be  transported  away 
bom  the  scene  by  a  tow  truck  or  other 
motor  vehicle.  This  term  also  includes 
any  imintentional  discharge  of  home 
heating  oil  that  requires  the  submission 
of  DOT  Form  F  5800.1  (Rev.  6/89)  (see 
49  CFR  171.16).  The  term  accident  does 
not  include  an  occurrence  involving 
only  boardii^  or  alighting  from  the 
stationary  motor  vehicle  delivering 
home  heating  oil. 

Deliveries  of  home  heating  oil. 
Intrastate  deliveries  of  home  heating  oil 
to  homes  within  a  100  air-mile  radius  of 
a  central  location  or  distribution  point. 
Deliveries  between  distribution  points 
are  not  included  in  this  definition. 

Home  heating  oil.  Fuel  oil  used  for 
heating  homes  which  meets  the 
definition  of  "Fuel  Oil"  in  the 
Hazardous  Materials  Table  in  49  CFR 
172.101,  identified  as  Fuel  Oil  No.  1,  or 
Fuel  Oil  No.  2. 

The  definition  of  "accident"  was 
taken  from  49  CFR  390.5,  with  the 
addition  of  any  spillage  of  home  heating 
oil  as  identified  by  the  Hazardous 
Materials  Regulations.  The  FHWA 
believes  it  would  be  remiss  not  to 
include  data  on  hazardous  materials 
incidents.  The  FHWA  has  a 
responsibihty  to  the  safety  of  the 
environment  as  well  as  to  public  safety, 
and  a  change  in  the  frequency  of 
incidents  in  the  loading  and  imloading 
process  may  also  be  considered  as  an 
indicator  of  driver  fatigue.  The 
definition  of  "deliveries  of  home 
heating  oil"  does  not  include  loading 
delivery  trucks  from  a  source  outside 
the  participating  State  and  delivering 
the  oil  only  to  homes  within  the 
participating  State.  Such  deliveries  are 
interstate  in  nature  because  of  their 
point  of  origin.  The  definition  of  "home 
heating  oil"  was  taken  from  the  Federal 
Hazardous  Materials  Regulations 
promulgated  by  the  Research  and 
Special  Programs  Administration.  The 
FHWA  imderstands  that  only  Fuel  Oil 
No.  1  and  No.  2  are  used  as  home 
heating  oil  (6  types  of  fuel  oil  are 
identified  in  the  Hazardous  Materials 
Table,  No.  1,  2.  3. 4.  5  and  6). 

U.  HouTS-of-Service  Flexibility 

Participating  States  will  accept 
applications  from  interested  and  eligible 
motor  carriers.  As  described  below, 
motor  carriers  that  have  been  accepted 
will  be  notified  by  their  State  and  will 
participate  in  the  program  tmtil  the 
program  terminates  or  they  are  removed 
fit)m  the  program  by  the  participating 
State. 
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Connecticut,  New  Jersey,  and 
Pennsylvania  wiU  pennit  motor  carriers 
that  have  been  accepted  into  the 
program  to  allow  their  drivers  to  re-start 
calculations  for  the  60-hour  and  70-hour 
rules  after  acciunulating  at  least  24 
consecutive  hours  of  off-duty  time.  New 
York  will  permit  motor  carriers  that 
have  been  accepted  into  the  program  to 
allow  their  drivers  to  re-start 
calculations  of  the  60-hour  and  70-hour 
rules  after  accumulating  at  least  36 
consecutive  hours  of  off-duty  time. 
However,  total  on-duty  time  must  not 
exceed  75  hours  during  a  7  consecutive 
day  period  (rather  than  60  hours),  or  80 
hours  during  an  8  consecutive  day 
period  (rather  than  70  hoius)  for  carriers 
who  operate  7  days  a  week.  If  New  YoA 
determines  an  "emergency"  exists,  the 
above  conditions  will  apply  except  the 
drivers  may  re-start  calculations  after 
accumulating  at  least  24  consecutive 
hours  of  off-duty  time.  Flexibility 
granted  by  States  under  this  program 
will  not  jeopardize  MCSAP  funding. 

Drivers  wno  exceed  the  100  air-mile 
radius  of  a  central  terminal  or 
distribution  point,  operate  CNTVs  for 
other  motor  carriers,  or  operate  CMVs 
for  a  participating  motor  carrier  in 
capacities  not  covered  by  the  Heating 
Oil  Program,  may  not  participate  in  the 
program.  However,  if  a  participating 
driver  only  occasionally  operates  a  CMV 
for  other  motor  carriers  or  exceeds  the 
100  air-mile  radius,  it  is  the  option  of 
the  participating  State  whether  to  allow 
the  driver  to  continue  participating  in 
the  program.  It  is  the  FHWA's  concern 
that  it  would  be  difficult  to  take  into 
account  or  predict  the  effect  of  driving 
experience  accumulated  outside  the 
scope  of  this  program  when  determining 
the  safety  performance  of  participating 
drivers  and  motor  carriers.  Partidpafing 
drivers  must  be  in  full  compliance  with 
49  CFR  39S.3(b)  before  operating 
outside  the  constraints  of  this  program 
in  interstate  commerce. 

in.  Motor  Carrier  Eligibility 

To  be  eligible  to  pairticipate: 

(1)  Each  motor  carrier  must  certify  to 
the  State  that  it  is  actively  engaged  in 
making  intrastate  deliveries  of  home  . 
heating  oil  within  a  100  air-mile  radius 
of  a  central  terminal  or  distribution 
point. 

(2)  Each  motor  carrier  must  not  have 
received  an  "Unsatisfactory"  rating  from 
the  FHWA,  or  a  similar  safety  rating 
from  the  State,  during  the  past  5  years. 

(3)  Each  motor  earner  must  certify 
that  it  will  provide  the  State  with  timefy 
safety  data  within  close  proximity  to  the 
end  of  each  reporting  period.  Required 
safety  data  includes  a  roster  of  drivers 
operating  under  the  program,  time  cards 


for  each  driver,  any  accident  reports 
and/or  hazardous  materials  incident 
reports  pertaining  to  these  drivers 
during  the  reporting  period. 

(4)  Each  motor  carrier  must  certify 
that  it  will  comply  with  all  appUcable 
regulations  relating  to  the  safety  of  its 
intrastate  operations.  If  an  emergency  is 
declared,  in  accordance  with  49  CFR 
390.23,  the  FHWA  requests  that  each 
motor  carrier  continue  to  abide  by  the 
conditions  of  this  program.  However,  if 
participating  motor  carriere  avail 
themselves  of  the  emergency  exemption, 
they  must  continue  to  abide  by  the 
reporting  requirements  of  this  program. 

(5)  Each  motor  carrier  must  provide  to 
the  State  accident  and  mileage  data  for 
the  winter  season  of  each  year  it  has 
operated  since  the  1993 — 1994  winter 
heating  season.  This  information  is 
required  for  States  to  determine  whether 
motor  carrier  safety  performance  during 
the  course  of  this  program  declines  or 
improves.  The  FHWA  is  aware  that  the 
severity  of  weather  conditions  varies 
from  one  year  to  the  next.  However,  by 
collecting  data  for  previous  winter 
seasons,  accident  rates  for  the  upcoming 
1996-1997  winter  heating  season  can  be 
compared  with  recent  averages. 

IV.  Monitoring 

Each  State  will  monitor  the  safisty  of 
all  drivers  participating  in  the  program. 
Participating  motor  carriers  must  report 
each  accident  to  the  State  within  2  days 
of  the  accident  When  reporting  an 
accident,  the  motor  carrier  must  provide 
copies  of  the  time  cards  for  the  previous 
7  days  for  the  driver  involved.  Within 
5  days  following  any  accident,  the 
motor  carrier  must  submit  to  the  State 
a  brief  siunmary  of  the  accident,  to  be 
maintained  by  the  State,  which 
includes: 

— ^The  date  and  time  of  the  accident; 
— ^The  name  and  driver  license  number 

of  the  driver, 
— ^The  driver's  number  of  hours  on-duty 

on  the  day  of  the  accident  and  in  the 

period  since  his  last  24-hour  off-duty 

period; 
— The  number  and  extent  of  any  injuries 

and/or  damage  to  property; 
— ^The  number  of  Catalities;  and 
— Whether  and  to  what  extent  any 

heating  oil  was  spilled. 

If  data  collected  by  a  participating 
State  indicates  that  the  safety 
performance  of  any  participating  motor 
carrier  has  declined  since 
conunencement  of  its  participation  in 
the  program,  the  State  will  immediately 
conduct  an  investigation.  If  the  State 
determines  that  the  adverse  effect  on 
safety  was  caused  by  the  flexibility 
afforded  under  the  program,  the  State 


may  elect  to  suspend  individual  drivers 
of  a  motor  carrier  from  participating  in 
the  program  or  the  motor  carrier  as  a 
whole.  If  a  State  determines  that 
multiple  participating  motor  carriers 
have  experienced  an  adverse  change  in 
their  safety  performance  as  a  result  of 
the  flexibility  afforded  by  the  program, 
the  State  may  terminate  the  entire 
program  within  its  jurisdiction.  In  all 
cases,  the  State  will  promptly  notify  the 
FHWA  of  any  corrective  actions  taken 
and  the  reasons  for  them. 

V.  Dates 

The  Heating  Oil  Program  will  begin 
on  January  29, 1997  and  end  by  April 
30, 1997,  unless  otherwise  specified  by 
the  individual  State.  Each  State  will 
report  its  preliminary  findings  to  the 
FHWA  within  5  days  of  the  completion 
of  the  first  15  days  of  the  program.  Each 
State  will  be  able  to  continue  in  the 
program,  imless  the  FHWA  finds  that  a 
State's  continued  participation  in  the 
program  is  inconsistent  with  the  NHS 
Act,  and  report  program  findings  to  the 
FHWA  within  5  days  of  each  30-day 
reporting  period.  If  the  FHWA  has  not 
reviewed  the  State's  report  and 
affirmatively  extended  the  State's 
program  wdUiin  72  hours  after  the  report 
is  due,  program  approval  is 
automatically  suspended  in  the 
reporting  State  until  the  FHWA  review 
is  completed  and  approval  granted. 

llie  program  shallterminate  for  all 
States  by  April  30, 1997.  Participating 
States  may  terminate  the  program  before 
April  30, 1997,  but  may  not  extend  the 
program  beyond  that  date.  The  FHWA 
may  terminate  a  State's  participation  at 
any  point  during  the  program.  Each 
State  may  terminate  a  motor  carrier's  or 
a  driver's  participation  at  any  point 
during  the  program.  Each  State  may  also 
voluntarily  terminate  its  own 
participation  at  any  point  during  the 
program. 

VI.  Reports 

Each  State  will  provide  to  the  FHWA 
the  results  of  the  first  15  days  of  the 
Heating  Oil  Program  within  5  days  of 
the  completion  of  the  first  15  days 
program.  The  report  shall  include: 
— ^The  number  of  participating  carriers 
— ^The  number  of  participating  drivers 
— ^A  brief  summaiy  of  any  acadent  that 
has  occurred,  in  accordance  with 
Section  IV  above; 
— ^The  number  of  participating  carriers 
and/or  drivers  suspended  ftom  the 
program;  and 
— ^A  preliminary  analysis  of  the  safety 
record  of  the  program  to  the  date  of 
the  report,  based  on  the  State's 
experience  with  similar  operations 
under  the  current  60-hour  and  70- 
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hour  rules  (such  as  natural  gas  or 
power  company  service  vehicles). 
If  the  FHWA  extends  the  program 
beyond  the  initial  15  days,  each  State 
will  submit  a  similar  report  within  5 
days  at  the  end  of  every  30-day 
reporting  period  thereafter.  Within  30 
days  of  die  conclusion  of  the  program 
(April  30, 1997).  each  State  will  compile 
and  report  the  results  of  the  program  to 
the  FHWA  and  include  an  overall 
evaluation  of  the  program. 

Vn.  Final  Evaluation  of  the  Program 

The  NHS  Act  requires  the  FHWA  to 
conduct  an  evaluation  at  the  conclusion 
of  the  program.  The  principal  objective 
of  the  evaluation  is  to  provide  input  to 
a  zero-base  review  of  the  need  for,  and 
the  cost  and  benefits  of,  the  hours-of- 
service  regulations  as  they  apply  to 
home  heating  oil  delivery  operations 
during  the  winter  months.  The  NHS  Act 
requires  the  FHWA  to  initiate  a 
rulemaking,  based  in  part  upon  the 
results  of  the  program,  to  determine 
whether  to  authorize  State-granted 
waivers  of  the  hours-of-service 
regulations  to  motor  carriers 
transporting  home  heating  oil  during  the 
winter  months  or  to  amend  the  hours- 
of-service  regulations  to  provide 
flexibiUty  to  motor  carriers  delivering 
home  heating  oil  during  wrinter  periods 
of  peak  demand. 

Anthority:  49  U.&C  31136(e);  National 
Highway  System  Designation  Act,  Pub.  L 
104-59,  §  346, 109  Stat  568, 615  (1995);  49 
CFR1.4S. 

Issued  on:  January  17, 1997. 
HMfawy  E.  Slalv. 
Federal  Highway  Administiator. 
[PR  Doc  97-2089  Filed  1-28-97;  8:45  am] 


Marftinw  AdministFation 
[Docket  MSP-OOe/Dociwt  &-«42] 

Amarlcan  Prssidant  Uom;  Notioa  of 
Application  for  a  Waiver  Pursuant  to 
Section  804  of  tlw  Merchant  Marina 
Act,  1936,  as  Amended 

American  President  Lines.  Ltd.  (APL), 
by  application  received  November  7, 
1996,  applied  under  Section  651, 
Subtitle  B,  of  the  Act  for  participation 
in  the  Maritime  Seciuity  Program 
(MSP).  In  support  of  its  participation  in 
the  MSP,  APL  by  letter  dated  January 
17. 1997  has  applied  for  a  waiver 
pursuant  to  section  804  of  the  Merchant 
Marine  Act  of  1936,  as  amended  (Act). 

Oa  January  21, 1997,  APL  and 
MARAD  entered  into  MSP  Operating 
Agreements  for  nine  vessels:  APL 
KOREA.  APL  PHILIPPINES.  APL 


SINGAPORE,  APL  THAILAND, 
PRESIDENT  ADAMS,  PRESIDENT 
JACKSON.  PRESIDENT  KENNEDY. 
PRESIDENT  POLK  and  PRESIDENT 
TRUMAN.  APL,  in  connection  with  the 
MSA,  was  awarded  "grandfather"  rights 
under  section  804  for  its  six  C-11 
vessels:  APL  KOREA,  APL 
PHILIPPINES,  APL  SINGAPORE,  APL 
THAILAND.  APL  JAPAN,  and  APL 
CHINA. 

APL  states  that  in  its  capacity  both  (I) 
as  a  contractor  under  Subtitle  A  of  Title 
VI  of  the  Act  under  existing  Contract 
No.  MA/MSB  417  and  (ii)  as  an  awardee 
of  Operating  Agreements  and 
prospective  contractor  under  the  new 
Maritime  Security  Program  established 
by  Subtitle  B  of  Title  VI  of  the  Act,  APL 
requests  a  waiver  of  the  provisions  of 
section  804  to  allow  APL  (or  any 
holding  company,  subsidiary,  affiliate  or 
associate  of  APL  or  any  transferee  of  any 
MSP  Operating  Agreement  firom  APL  to 
own.  operate  and/or  charter  up  to  18 
foreign-flag  vessels  in  line  haul  service 
between  the  United  States  and  foreign 
ports  in  addition  to  the  six  such  vessels 
that  the  Maritime  Administration 
(MARAD)  has  determined  that  APL  is 
entitled  to  own,  operate  and/or  charter 
pursuant  to  section  804(f)(2)(A)  of  the 
Act.  The  requested  waiver  is  for  the  full 
remaining  term  of  APL's  ODS  contract 
and  for  the  hill  term  of  APL's  MSP 
Operating  Agreements  as  well  as  any 
subsequent  renewals  of  any  such 
Operating  Agreement. 

APL  asserts  that  grant  of  the  requested 
waiver  is  required  for  several  reasons. 

1 .  On  the  date  of  enactment  of  the 
Maritime  Security  Act  of  1996  (MSA). 
APL  moved  cargo  on  37  foreign-flag 
vessels  in  line  haul  service  be^een  the 
United  States  and  foreign  ports.  Only 
six  of  these  vessels  were  owned  and/or 
operated  by  APL,  viz..  the  six  C-11  class 
vessels  which  are  the  basis  for 
MARAD's  above-noted  determination 
that  APL  has  an  entitlement  to  six 
vessels  under  section  804(f)(2)(A).  For 
historical  reasons — including  APL's  pre- 
existing status  as  an  ODS  contractor 
subject  to  section  804.  under  which 
(prior  to  the  amendments  made  by  the 
MSA)  it  was  considerably  more  difficult 
for  a  contractor  to  owm  and/or  operate, 
as  opposed  to  charter  space  on.  foreign- 
flag  vessels — APL's  interest  in  the  other 
31  foreign-flag  line  haul  vessels  on  the 
date  of  the  MSA's  enactment  was  in  the 
form  of  space  sharing  and  sailing 
coordination  agreements.  Under  such 
agreements.  APL  chartered  and  utilized 
large  propcHtions  of  the  slot  capacity  of 
the  31  ships. 

APL's  position  is  that  it  is  entitled 
under  section  804(f)(2)(A)  to  at  least  37 
foreign-flag  line  haul  vesseb.  based  on 


the  six  C-lls  plus  the  31  vessels  subject 
to  space  charter  agreements.  A  list  of  the 
37  foreign-flag  vessels  is  provided  as 
follows:  >".^.,. 


Vessel  name 

Flag 

ALIGATOR  BRAVERY 

Panama 

AUGATOR  CX3LUM- 

Panama 

BUS. 

ALIGATOR  STRENGTH 

Panama 

ALIGATOR  WISDOM  ... 

Panama 

OOCL  SHANGHAI  

Panama 

OOCL  AMERICA  ...u 

Liberia 

OOCL  CALIFORNIA 

Liberia 

OOCL  CHINA 

Uberia 

OOCL  HONG  KONG  .... 

Uberia 

OOCL  JAPAN  — 

Uberia 

APL  CHINA  

Marshall  Islands 

APL  JAPAN  

Marshall  Islands 

APL  KOREA    

Marshall  Islands 

APL  PHILIPPINES  

Marshall  Islands 

APL  SINGAPORE 

MarshaH  Islands 

APL  THAILAND 

Marshall  Islands 

AUGATOR  AMERICA  .. 

Japan 

ALUGATOR  GLORY  .... 

Liberia 

ALLIGATOR  PRIDE  ..„. 

Liberia 

ALLIGATOR  VICTORY 

Panama 

OOCL  FAME  

Liberia 

OOCL  FRONTIER 

Great  Britain 

AGLE  ANAHUAC  

Liberia 

TMM  ACAPULCO  

Germany 

TMM  CHETUMAL  

Greece 

TMM  MANZANILLO  

Greece 

TMM  SINALOA 

Greece 

TMM  VERACRUZ  

Liberia 

ALLIGATOR  INDE- 

Panama 

PENDENCE. 

AUGATOR  LIBERTY  ... 

Japan 

AUGATOR  RELIANCE 

Japan 

ALUGATOR  TRIUMPH 

Liberia 

NEOLLOYD  DEJIMA  .... 

Netherlands 

NEDUOYD  DELFT  ..-.. 

Netherlands 

OOCL  FAIR -.. 

Liberia 

OOCL  FIDELITY  

Uberia 

OOCL  FORTUNE 

Liberia 

However.  MARAD  determined  that, 
with  respect  to  the  31  vessels  subject  to 
space  charter  arrangements.  APL  would 
not  be  entitled  to  grandfather  rights 
under  section  804(f)(2)(A).  APL  states 
that,  while  it  disagrees  with  this 
determination,  APL  is  willing  to  pursue 
an  alternative  course — this  waiver 
applicatiop — to  obtain  the  authorizatim 
for  foreign-flag  line  haul  vessels  that  is 
essential  to  APL's  success  as  an  ODS 
and  MSP  contractor.  The  requested 
waiver  for  18  vessels  is  equivalent  to 
half  of  the  31  vessels  subject  to  space 
sharing  agreements,  rounded  up  to  18  to 
allow  three  six-vessel  strings  in 
recognition  of  the  operational  need  to 
operate  line  haul  vessels  in  strings 
providing  regular  weekly  port  calls. 
That  number  reflects  the  approximate 
vessel  equivalence  of  APL's  share  of  the 
31  foreign  flag  line  haul  vesseb  on 
which  ^J^  is  a  charterer. 

In  addition  to  the  six  ships 
grandfathered  imder  section  804(f)(2)  of 
rights  recognized  by  MARAD  based  on 
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the  C-lls,  the  requested  IB-vessel 
waiver  would  give  APL  a  right  to  own 
and/or  operate  a  total  of  24  foreign-flag 
line  haul  vessels  calling  on  U.S.  ports. 

2.  APL  states  that  the  central  purpose 
of  the  MSA  and  the  MSP  is  to  preserve 
and  advance  a  U.S.-flag  conunercid 
fleet,  not  only  by  providing  necessary 
financial  assistance  for  the  operation  of 
U.S.-flag  vessels,  but  also  by  allowing 
the  operators  of  such  vessels  the 
flexibility  to  structure  their  overall  fleet 
and  services  to  be  responsive  and 
competitive  in  the  world  marketplace. 
APL  aigues  that  Congress  recognized 
that,  in  order  to  achieve  this  purpose, 
ODS  and  MSP  contractors  must  be  free 
to  utilize  foreign-flag  vessels  in  close 
and  efficient  conjunction  with  their 
U.S.-flag  services,  as  evidenced  by  the 
dramatic  amendments  made  to  section 
804  by  section  5  of  the  MSA.  APL 
maintains  that  Congress  also  clearly 
intended  that,  in  this  respect  among 
others,  the  principal  operators  in  the 
U.S.  foreign  trades  should  be  placed  on 
a  level  playing  field. 

As  noted  alMve.  for  historical  reasons 
that  are  imielated  to  current  economic 
and  competitive  realities,  APL  argues  it 
has  wound  up,  under  MARAD's 
interpretation  of  section  804(f)(2)(A), 
with  much  less  flexibility  to  efficiently 
structure  its  services  than  its  major  U.S. 
and  foreign  competitors.  According  to 
APL,  grant  of  the  requested  waiver 
would  rectify  this  situation,  and  carry 
out  the  intent  of  Congress  in  enacting 
the  MSA. 

3.  APL  maintains  that,  to  the  extmit 
the  section  804  concepts  of  "good 
cause"  and  "special  circumstances" 
may  have  any  continuing  substance 
following  the  amendments  made  to  that 
section  by  the  MSA,  they  are  clearly 
present  here: 

a.  Grant  of  the  request  would  be 
mutually  beneficial  to  APL  as  an  MSP 
contractor  and  the  U.S.  Mnchant 
Marine. 

b.  The  number  of  vessels  for  which  a 
waiver  is  requested  is  fair,  given  that  (I) 
it  is  £ar  fewer  than  the  31  foreign-flag 
line  haul  vessels  on  which  APL 
chartered  substantial  space  on  the  date 
of  enactment  of  the  MSA.  as  discussed 
above,  and  (ii)  it  achieves  parity  with 
APL's  maJOT  MSP  competitors. 

c.  Given  the  expansive  authority  to 
operate  foreign-flag  line  haul  vessels 
that  MARAD  has  recognized  for  Sea- 
Land  and  Maersk,  there  can  be  no  claim 
that  the  requested  waiver  would  injure 
either  of  those  MSP  contractors  (or  any 
other  MSP  contractor)  in  any  way. 
Moreover,  given  the  limitations  imposed 
on  the  MSP  funding  that  is  essential  to 
vessel  operations  under  the  U.S.  flag, 
there  is  no  possibility  that  U.S.-flag 


operations  could  be  performed  in  lieu  of 
the  foreign-flag  authorities  herein 
sought. 

4.  Finally,  given  the  importance  of  the 
requested  waiver  to  APL  as  a  MSP 
contractor,  and  the  compelling  reasons 
for  grant  of  a  waiver  explained  above, 
APL  requests  that  MARAD  act  promptly 
on  this  application. 

The  application  may  be  inspected  in 
the  Office  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm  or 
corporation  having  any  interest  in  the 
application  for  waiver  pursuant  to 
section  804,  and  desiring  to  submit 
comments  concerning  ^L's  request 
must  by  5:00  PM  (5  working  days  after 
the  date  of  publication)  file  comments 
in  tripUcate  to  the  Secretary,  Maritime 
Administration,  Room  7210,  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  D.C.  20590.  This  notice  is 
published  as  a  matter  of  discretion.  The 
Maritime  Administrate  will  consider 
any  comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

Dated:  Januaiy  23, 1997. 

By  Order  of  the  Maritime  Administntor. 
Joel  C  RiclMrd. 

Secretary,  hikuitiwe  Administration. 
(FR  Doc  97-2084  PUed  1-28-97;  8:45  am) 
eauNQ  COM  4»1»>tl^ 


DEPARTMENT  OF  THE  TREASURY 

Domestic  Financ*;  Community 
Adjustmont  and  Invaatmant  Program, 
Adviaory  Committaa  Opan  Maating 

The  Department  of  the  Treasury, 
pursuant  to  the  North  American  Free 
Trade  Agreement  ("NAFTA") 
Implementation  Act  (Pub.  L  No.  103- 
182),  established  an  advisory  committee 
(the  "Advisory  Committee")  for  the 
community  adjustment  and  investment 
program  (the  "Program").  The  Program 
will  provide  financing  to  businesses  and 
individuals  in  communities  adversely 
impacted  by  NAFTA  to  create  new  ]6b&. 
The  charter  of  the  Advisory  Committee 
has  been  filed  in  accordance  with  the 
Federal  Advisory  Committee  Act  of 
October  6, 1972  (Pub.  L.  No.  92-463), 
with  the  approval  of  the  Secretary  of  the 
Treasury. 

The  Advisory  Committee  consists  of 
nine  members  of  the  public  appointed 
by  the  President,  who  collectively 
represent:  (1)  community  groups  whose 
constituencies  include  low-income 
families;  (2)  scientific,  professional, 
business,  nonprofit,  or  public  interest 
organizations  or  associations,  which  are 
neither  affiliated  with,  nor  under  the 


direction  of,  a  government;  and  (3)  for- 
profit  business  interests. 

The  objectives  of  the  Advisory 
Committee  are  to:  (1)  provide  informed 
advice  to  the  President  regarding  the 
implementation  of  the  Program;  and  (2) 
review  on  a  regular  basis,  the  operation 
of  the  Program,  and  provide  the 
President  with  the  conclusions  of  its 
review.  Pursuant  to  Executive  Order  No. 
12916,  dated  May  13, 1994,  the 
President  established  an  interagency 
committee  to  implement  the  Program 
and  to  receive,  on  behalf  of  the 
President,  advice  of  the  Advisory 
Committee.  The  committee  is  chaired  by 
the  Secretary  of  the  Treasury. 

A  meeting  of  the  Advisory  Committee, 
which  will  be  open  to  the  public,  will 
be  held  in  Albuquerque,  New  Mexico  at 
the  Doubletree  Hotel,  Ballroom  Salon 
m.  201  Marquette  Avenue,  N.W., 
Albuquerque,  New  Mexico  87104,  from 
9  a.m.  to  4  p.m.  on  Wednesday, 
February  12, 1997.  The  meeting  room 
will  accommodate  approximately  50 
persons  and  seating  is  available  on  a 
first-come,  first-serve  basis,  unless  space 
has  been  reserved  in  advance.  Due  to 
limited  seating,  prospective  attendees 
are  encouraged  to  contact  the  person 
listed  below  prior  to  February  5. 1997. 
If  you  would  like  to  have  the  Advisory 
Committee  consider  a  written  statement, 
material  must  be  submitted  to  the  U.S. 
Community  Adjustment  and  Investment 
Program,  Advisory  Committee, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW,  Room  3040. 
Washington,  DC  20220  no  later  than 
February  5, 1997.  If  you  have  any 
questions,  please  call  Dan  Decena  at 
(202)622-0637.  (Please  note  tiiat  this 
telephone  number  is  not  toll-free.) 
BMflelle  W.  Tnompson, 

Principal  Deputy  Assistant  Secretary, 
Government  Financial  PtAicy. 
[FR  Doc  97-2187  Filed  1-28-47;  8:45  ami 
OOOe  4St»-tB-P 


Intamai  Ravanua  Sarvica 

Propoaad  CoHactlon;  Commant 
Racjuaat  for  Fomi  8281 

AOOCY;  Internal  Revenue  Smvice  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday.  lanuarv  29.  1997  /  Notices 


4378 


Federal  Register  /  Vol.  62.  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


ISS 


Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(cK2KA)).  Currently,  tlie  IRS  is 
soliciting  comments  concerning  Form 
8281.  Information  Return  for  Publicly 
Offered  Original  Issue  Discount 
Instruments. 

DATES:  Written  comments  should  be 
received  on  or  before  March  31, 1997  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructimis 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMB4TARY  MFORMATION: 

Title:  Information  Return  for  Publicly 
Offered  Original  Issue  Discount 
Instruments. 

OAfflA^mber:  1545-0887.    ^ 

form  Number:  Form  828 1 . 

Abstract:  Internal  Revenue  Code 
section  1275(cK2)  requires  the 
furnishing  of  certain  information  to  the 
IRS  by  issuers  of  publicly  offered  debt 
instruments  having  original  issue 
discount.  Regulations  section  1.1275-3 
prescribes  that  Form  8281  shall  be  used 
for  this  purpose.  The  information  on 
Form  8281  is  used  to  update  Publication 
1212,  List  of  Original  Issue  Discount 
Instruments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  5  hr., 
57  min. 

Estimated  Total  Annual  Burden 
Hours:  2,975. 

The  following  paragmph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiims  and 
tax  return  information  are  conHdential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Conunents 

Comments  submitted  in  resjwnse  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  22, 1997. 
Garrick  R.  Shew, 

IBS  Reports  Clearance  Officer. 

IFR  Doc.  97-2073  Filed  1-28-97;  8:45  am) 

BUJNQ  OOOE  4a30-01-U 

PNTL-485-891 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  Uie  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  INTL-485-89 
(TD  8400),  Taxation  of  Gain  or  Loss 
from  Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions) 
(§§  1.988-0  through  1.988-5). 
DATES:  Written  comments  should  be 
received  on  or  before  March  31, 1997  to 
be  assured  of  consideration. 
addresses:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 


directed  to  Carol  Savage,  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5569, 1111  Constitution 'Avenue  NW., 
Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Taxation  of  Gain  or  Loss  from 
Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions). 

OMB  Number:  1545-1131. 

Regulation  Project  Number:  INTL- 
485-«9. 

Abstract:  Internal  Revenue  Code 
sections  988(c)(1)  (D)  and  (E)  allow 
taxpayers  to  make  elections  concerning 
the  taxation  of  exchange  gain  or  loss  on 
certain  foreign  currency  denominated 
transacticMis.  In  addition,  Code  sections 
988(a)(1)(B)  and  988(d)  require 
taxpayers  to  identify  transactions  which 
generate  capital  gain  or  loss  or  which 
are  hedges  of  other  transactions.  This 
regulation  provides  guidance  on  making 
the  elections  and  complying  with  the 
identification  rules. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,333. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.Q  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
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information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  22, 1997. 
Gairick  R.  Shflar, 
IRS  Reports  Clearance  Officer. 
(FR  Doa  97-2074  Filed  l-2»-97;  8:45  am] 
8IUJN0  oooe  4M0-ei-U 


Proposed  Collection;  Comment 
Request  for  Form  2163(c) 

AGBICY:  Internal  Revenue  Service  (IRS), 

Treasxuy. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2163(c),  Employment — Reference 
Inquiry. 

DATES:  Written  comments  should  be 
received  on  or  before  March  31, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employment — Reference 
Inquiry. 

Ohm  Number:  1545-0274. 

Form  Number:  Form  2163(c). 

Abstract:  Form  2163(c)  is  used  by  the 
Internal  Revenue  Service  to  verify  past 
employment  history  and  to  question 
listed  and  developed  references  as  to  the 
character  and  integrity  of  current  and 
potential  Internal  Revenue  Service 
employees.  The  information  received  is 
incorporated  into  a  report  on  which  a 
secmity  determination  is  based. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  non-profit  institutions, 
farms,  Federal  government,  and  state, 
local  or  tribal  governments. 

Estimated  Number  of  Respondents: 
20,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  fn-  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  21, 1997. 
Garrick  R.  ShBar, 
IRS  Reports  Clearance  Officer. 
[FR  Doc  97-2075  Filed  1-28-97;  8:45  am) 
BHJJNG  CODE  4a»^-U 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  me  l^  the  Act  of 
CXrtober  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  65-5  of 
June  27. 1985  (SO  F.R.  27393.  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"The  Glory  of  Byzantium"  (See  list » ), 
imported  from  abroad  for  the  temporary 
exhibition  without  profit  within  tne 
United  States  are  of  cultural 
significance.  These  objects  are  imported 

i>ursuant  to  a  loan  agreement  with  the 
oreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art  in  New  York,  New  York, 
from  on  or  about  March  3, 1997  to  on 
or  about  July  6, 1997,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  January  23, 1997. 
Les  Jin, 

General  Counsel. 
|FR  Doc.  97-2235  Filed  1-28-97;  8:45  am] 

BILUNQ  CODE  at30-t1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
103-446,  gives  notice  that  a  meeting  of 
the  Advisory  Committee  on  Minority 
Veterans  will  be  held  Thursday,  January 
30,  1997,  in  Washington,  DC.  The 
purpose  of  the  Advisory  Committee  on 
Minority  Veterans  is  to  advise  the 
Secretary  of  Veterans  Affairs  on  the 
administration  of  VA  benefits  and 
services  for  minority  veterans  and  to 
assess  the  needs  of  minority  veterans 
and  evaluate  whether  VA  comp>ensation, 
medical  and  rehabilitation  services, 
outreach,  and  other  programs  are 
meeting  those  needs.  The  Committee 
will  make  recommendations  to  the 
Secretary  regarding  such  activities. 

The  Committee  meeting  will  be 
conducted  via  telephone  conference 
call.  Several  members  of  the  Committee 
will  convene  in  Room  700,  VA  Central 
Office  (VACO)  Building,  810  Vermont 
Avenue,  NW,  Washington,  DC,  from 
2:00  p.m.  to  4:00  p.m.  The  Committee 
will  review  activities  and 
accomplishments  of  subcommittees 
since  the  last  meeting  in  November 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  B.  Epstein,  Assistant  General 
Counsel,  at  202/619-6981,  and  the  address  is  Room 
700,  U.S.  Infonnation  Agency,  301  Fourth  Street. 
S.W..  Washington,  D.C  20S47-0001. 
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1996.  The  Committee  will  also  finalize 
plans  for  subcommittee  field  work  and 
set  the  agenda  for  the  May  1997  field 
meeting  to  be  held  at  a  site  to  be 
determined  in  the  Pacific  Northwest 
region.  This  session  will  be  open  to  the 
public.  It  will  be  necessary  for  those 
wishing  to  attend  to  contact  Mr. 
Anthony  Hawkins.  Department  of 
Veterans  Aflairs,  phone  (202)  273-6708. 
prior  to  January  28, 1997.  No  time  will 
be  allocated  for  the  purpose  of  receiving 
oral  presentations  firom  the  public, 
however,  the  Committee  will  accept 
appropriate  written  comments  from 
interested  parties  on  issues  affecting 
minority  veterans.  Such  comments 
should  be  referred  to  the  Committee  at 
the  following  address:  Advisory 
Committee  on  Minority  Veterans,  C«iter 
for  Minority  Veterans  (CX)M),  U.S. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

Dated:  |anuaiy  16, 1997. 

By  Direction  of  the  Secretaiy. 


Committee  Management  Officer. 

(PR  Doc  97-2102  Piled  1-28-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Requect  for  Proposals  (RFP):  Fund  for 
Rural  America  Program 

AQBICY:  Cooperative  State  Research. 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Announcement  of  availability  of 

grant  funds  and  request  for  proposals  for 

the  Fund  for  Rural  America  Program. 

SUMMARY:  The  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
established  an  account  in  the  Treasury 
of  the  United  States  to  provide  funds  for 
rural  development  programs  and  a 
competitive  grant  program  to  support 
research,  education,  and  extension 
activities. 

This  notice  pertains  only  to  the 
competitive  grant  program  for  research, 
education,  and  extension  activities.  It 
identifies  eligible  participants  in  the 
program,  the  program  areas  to  be 
supported,  and  the  funding  levels  for 
each  area;  provides  instructions  for 
preparing  and  submitting  prnpntmls;  and 
describes  the  selection  process  and 
evaluation  criteria  to  be  used  to  make 
funding  decisions.  To  obtain  program 
application  materials,  please  contact  the 
F^posal  Services  Unit,  Grants 
Management  Branch;  Office  of 
Extramural  Programs:  USDA/CSREES  at 
(202)  401-5048.  When  calling  the 
Proposal  Services  Unit,  please  indicate 
that  you  axe  requesting  forms  for  the 
Fund  Program.  These  materials  may  also 
be  requested  via  Internet  by  sending  a 
message  vrith  your  name,  mailing 
address  (not  e-mail)  and  phone  number 
to  psbOreeusda.gov  which  states  that 
you  want  a  copy  of  the  application 
materials  for  the  Fiscal  Year  1997  Fund 
Program.  The  materials  will  then  be 
mailed  to  you  (not  e-mailed)  as  quickly 
as  possible. 

Planning  Grant  Applications  must  be 
received  on  or  before  March  24, 1997. 
Planning  Grant  proposals  received  after 
March  24, 1997,  will  not  be  considered 
for  funding. 

Standard  Project  Grxint  Applications 
must  be  received  on  or  before  April  28, 
1997.  Standard  project  proposals 
received  after  April  28, 1997,  will  not  be 
considered  for  funding. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patrick  O'Brien,  Cooperative  State 
Research,  Education,  and  Extension 
Service,  U.S.  Department  of  Agriculture, 
STCX*  2240,  Washington,  D.C.  20250- 
2240;  telephone  (202)  401-1761. 

TaUtafCoataBla 
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A.  Access  to  Peer  Review  Infonnation 

B.  Grant  Awards 

C  Use  of  Funds;  Changes 

D.  Other  Federal  Statutes  and  Regulations 
That  Apply 

E.  Confidential  Aspects  of  Proposals  and 
Awards 

Part  I.  General  Information 

A.  Legislative  Authority 

The  Fimd  for  Rural  America  (The 
Fund),  authorized  under  Section  793  of 
the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996  (FAIR  Act)  (7 
U.S.C.  2204(f)),  is  established  as  an 
account  in  the  Treasury  of  the  United 
States.  The  Fimd  will  provide  $100 
million  in  each  of  three  years  for  rural 
development  programs  and  a 
competitive  grant  program  for  research, 
education,  and  extension  activities.  Not 
less  than  one-third  of  the  funds  will  be 
available  for  research,  education,  and 
extension  activities,  one-third  will  be 
available  for  the  Department's  rural 
development  programs,  and  one-third 
will  be  allocated  between  the  rural 
development  and  research  activities 
according  to  the  Secretary's  discretion. 

Grants  are  to  be  awarded  on  the  basis 
of  merit,  quahty,  and  relevance  to 
advancing  the  purposes  of  federally 
supported  agriciUtural  research, 
extension,  and  education  provided  in 
Section  1402  of  the  National 
Agricultimd  Research,  Extension,  and 
Teaching  Pohcy  Act  of  1977,  as 
amended  (7  U.S.C.  3101).  Section  1402 
identifies  the  following  purposes: 

"(1)  Enhance  the  competitiveness  of 
the  United  States  agriculture  and  food 
industry  in  an  increasingly  competitive 
world  environment; 

(2)  Increase  the  long-term 
productivity  of  the  United  States 
agricultiue  and  food  industry  while 
maintaining  and  enhancing  the  natural 
resource  base  on  which  rural  America 


and  the  United  States  agriculttiral 
economy  depend; 

(3)  Develop  new  uses  and  new 
products  for  agricultural  commoditleis, 
such  as  alternative  fuels,  and  develop 
new  crops; 

(4)  Support  agricultural  research  and 
extension  to  promote  economic 
opportunity  in  rural  communities  and  to 
meet  the  increasing  demand  for 
information  and  technology  transfer 
throughout  the  United  States  agriciUture 
industry; 

(5)  Improve  risk  management  in  the 
United  States  agriculture  industry; 

(6)  Improve  the  safe  production  and 
processing  of,  and  adding  of  value  to. 
United  States  food  and  fiber  resources 
using  methods  that  maintain  the  balance 
between  yield  and  environmental 
soundness; 

(7)  Support  higher  education  in 
agricidture  to  give  the  next  generation  of 
Americans  the  knowledge,  technology, 
and  applications  necessary  to  enhance 
the  competitiveness  of  United  States 
agriculture;  and 

(8)  Maintain  an  adequate,  nutritious, 
and  safe  supply  of  food  to  meet  hmnan 
nutritional  needs  and  requirements." 

Section  793(c)(2)(A)  ot  the  FAIR  Act 
authorizes  the  Secretary  to  use  the  Fund 
for  competitive  research,  education,  and 
extension  grants  to: 

"(i)  Increase  international 
competitiveness,  efficiency,  and  farm 
profitability; 

(ii)  Reduce  economic  and  health  risks; 

(iii)  Conserve  and  enhance  nattiral 
resources; 

(iv)  Develop  new  crops,  new  crop 
uses,  and  new  agricultiiral  applications 
of  biotechnology; 

(v)  Enhance  animal  agriculttiral 
resources; 

(vi)  Preserve  plant  and  animal 
germplasm; 

(vii)  Increase  economic  opportimities 
in  farming  and  rural  communities;  and 

(viii)  E}q>and  locally-owned,  value- 
added  processing." 

B.  General  Definitions 

For  the  purpose  of  awarding  grants 
under  this  program,  the  following 
definitions  and  applicable: 

(1)  Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

[2]  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Seoetary. 

(3)  Authorized  organizational 
representative  means  the  president  or 
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chief  executive  officer  of  the  applicant 
organizatioii  or  the  official,  designated 
by  the  president  or  chief  executive 
officer  of  the  applicant  organization, 
who  has  the  authority  to  commit  the 
resources  of  the  organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  piuposes. 

(5)  CasR  contrioutions  means  the 
applicant's  cash  outlay,  including  the 
outlay  of  money  contributed  to  the 
applicant  by  non-Federal  third  parties. 

(6)  College  or  university  means  an 
educational  institution  in  any  State 
which  admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate,  is 
legally  authorized  within  such  State  to 
provide  a  program  of  education  beyond 
secondary  education,  provides  an 
educational  program  for  which  an 
associate's  degree,  a  bachelor's  degree  or 
any  other  higher  degree  is  awarded,  is 

a  public  or  other  nonprofit  institution, 
and  is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association. 

(7)  Core  initiative  means  the  programs 
encompassing  the  one-third  of  The 
Fund  designated  for  research, 
education,  and  extension  activities  in 
the  following  areas:  international 
competitiveness,  profitabiUty,  and 
efficiency;  environmental  stewardship; 
and  rural  community  enhancement. 

(8)  Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

(9)  Grant  means  the  award  by  the 
Secretary  of  funds  to  a  Federal  research 
agency,  a  national  laboratory,  a  college 
or  university  or  a  research  foimdation 
maintained  by  a  college  or  imiversity,  or 
a  private  research  organization  to  assist 
in  meeting  the  costs  of  conducting,  for 
the  benefit  of  the  public,  an  identified 
project  which  is  intended  and  designed 
to  accomplish  the  purpose  of  the 
program  as  identified  in  this  guidelines. 

(10)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  which 
a  grant  is  awarded. 

(11)  Matching  means  that  portion  of  ' 
allowable  project  costs  not  borne  by  the 
Federal  Government,  including  the 
Talue  of  in-kind  contributions. 

(12)  Peer  review  panel  means  a  group 
of  experts  qualified  by  training  and 
experience  in  particular  fields  to  give 
expert  advice  on  the  merit  of  grant 
applications  in  such  fields,  who 
evaluate  eligible  proposals  submitted  to 
this  program  in  their  personal  area(s)  of 
expertise. 


(13)  Private  research  organization 
means  any  non-govemmental 
corporation,  partnership, 
proprietorship,  trust,  or  other 
organization  with  an  established  and 
demonstrated  capacity  to  perform  - 
research  or  technology  transfer  which 
(1)  conducts  any  systematic  study 
directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied,  or  (2)  systematically 
relates  or  applies  the  findings  of 
research  or  scientific  experimentation  to 
the  application  of  new  approaches  to 
problem  solving,  technologies,  or 
management  practices;  and  (3)  has 
facilities,  qualified  personnel,  * 
independent  funding,  and  prior  projects 
and  accomplishments  in  research  or 
technology  transfer. 

(14)  Project  director  means  the  single 
individual  designated  by  the  grantee  in 
the  grant  appUcation  and  approved  by 
the  Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project. 

(15)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  in  (2)  above. 

(16)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(17)  Project  period  means  the  period, 
as  stated  in  the  award  document  and 
modifications  thereto,  if  any.  during 
which  Federal  sponsorship  begins  and 
ends. 

(18)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  De{}artment  to  whom 
the  authority  involved  may  be 
delegated. 

(19)  Smaller  institution  means  a 
college  or  university  or  a  research 
foimdation  maintained  by  a  college  or 
imiversity  that  ranks  in  the  lower  one- 
third  of  such  institutions  on  the  basis  of 
Federal  research  funds  received 
(excepting  monies  received  under  the 
Fund). 

(20)  The  Fund  means  the  Fimd  for 
Rural  America. 

(21)  Third  party  in-kind  contributions 
means  non-cash  contributions  of 
property  or  services  provided  by  non- 
Federal  third  parties,  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  directly  benefiting 
and  specifically  identifiable  to  a  funded 
project  or  program. 

C.  Eligibility 

Proposals  may  be  submitted  by 
Federal  research  agencies,  national 
laboratories,  colleges  or  imiversities  or 
research  foimdations  maintained  by  a 
college  or  university,  or  private  research 
organizations.  National  laboratories 


include  Federal  laboratories  that  are 
govenmient-owned  contractor-operated 
or  government-owned  government- 
operated.  If  the  appUcant  is  a  private 
organization,  documentation  must  be 
submitted  establishing  that  the  private 
organization  has  an  established  and 
demonstrated  capacity  to  perform 
research  or  technology  transfer.  A 
programmatic  decision  on  the  eUgibility 
status  of  the  private  organization  will  faie 
made  based  on  the  information 
submitted. 

D.  Available  Funds  and  Award 
Limitations 

Under  this  program,  subject  to  the 
availabiUty  of  funds,  the  Secretary  may 
award  competitive  grants,  for  poiods 
not  to  exceed  five  years,  for  the  support 
of  research,  education,  and  extension 
projects  to  further  the  programs  of  the 
USDA.  The  first  allocation  to  the  Fund 
from  the  U.S.  Treasury  is  $100,000,000 
on  January  1, 1997.  No  less  than  one- 
third  of  the  amount  must  be  used  for 
competitively  awarded  research, 
education,  and  extension  grants.  Funds 
for  the  competitive  grants  program  are 
available  to  the  Department  for  award 
during  a  two-year  period.  The 
Department  expects  to  award 
approximately  $33,464,400  as  grants  to 
meritorious  eligible  appficants  under    ' 
this  request  for  proposals  (RFF), 
including  all  funds  designated  for  the 
Secretary's  Initiative.  A  subsequent  RFP 
for  Fund  for  Rural  America  (FRA) 
Centers  will  be  issued  for  not  more  than 
$7,584,000  of  FY  1997  funds. 

Funds,  not  to  exceed  one  percent  of 
total  available  funds,  will  be  used  to 
support  the  Planning  Grants  for  FRA 
Centers.  Proposals  may  be  submitted  for 
Center  Planning  Grants  up  to  $25,000 
per  proposed  FRA  Center  for  a 
maximum  project  period  of  six  months; 
and  Standard  Project  Grants  up  to 
$600,000  per  project  for  a  maximum 
project  period  of  four  years.  Note  that 
CSREES  will  solicit  Center  grant 
applications  only  from  those  appUcants 
who  are  successful  in  receiving  a  Center 
Planning  Grant.  Thus,  applicants 
intending  to  submit  a  Center  proposal 
should  register  that  intention  by 
submitting  a  Center  Planning  Grant 
application. 

Not  less  than  15  percent  of  the  funds 
awarded  under  this  program  for 
research,  education,  and  extension 
activities  under  the  Core  Initiative  and ' 
the  Secretary's  Initiative  will  be  used  for 
grants  to  colleges,  universities,  or 
research  foundations  maintained  by  a 
college  or  university  that  rank  in  the 
lowest  one-third  of  such  entities  based 
on  Federal  research  funds  received 
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(excepting  monies  received  under  the 
Fund). 

Funds  awarded  under  this  RFP  may 
not  be  used  for  the  construction  of  a 
new  building  or  the  acquisition, 
expansion,  remodeling,  or  alteration  of 
an  existing  building. 

E.  Matching  Funds  Requirement 

A  grant  awarded  for  applied  research 
that  is  commodity-specific  and  that  is 
not  of  national  scope  must  be  matched 
by  the  recipient  with  equal  funds  from 
a  non-Federal  source.  The  matching 
requirement  may  be  satisfied  through 
allowable  costs  incurred  by  the 
recipient  or  subredpient  and  through 
third  party  in-kind  contributions. 

There  is  no  matching  requirement  fat 
other  grants  awarded  imder  this  RFP. 

Part  n.  Program  Description 

A.  Purpose  of  the  Program. 

The  creation  of  the  Fund  coincides 
with  fundamental  reforms  to  Federal 
farm  programs.  Commodity  program 
deficiency  payments  are  eliminated  and 
replaced  with  transition  payments  that 
are  to  decline  over  seven  years.  These 
policy  changes  are  likely  to  have 
substantial  impacts  on  production 
agricultiue,  most  apparently  by  shifting 
price  and  income  risk  management 
away  from  government  programs  to 
formers  themselves. 

At  the  same  time,  rural  communities 
are  experiencing  the  effects  of  transition 
due  to  changes  in  Federal  natural 
resource  policy,  demographic  shifts  and 
increasing  globalization.  Fanning  is  no 
longer  the  dominant  source  of  economic 
activity  in  rural  America.  Most  rural 
jobs  are  found  in  manufactvtring,  service 
or  government.  The  natural  resource 
base  of  rural  areas  often  is  valued  more 
for  its  amenities  as  a  place  to  retire,  . 
recreate  and  reside  than  it  is  for 
extractive  industrial  development  such 
as  timber  harvesting  and  mining  as 
demonstrated  by  recent  population 
gains  in  high  amenity  communities. 
Changes  in  intemationol  trade  policy 
may  have  put  pressuj«  on  low-skill  rural 
jobs  fit>m  overseas  competitors. 

Given  the  dynamic  changes  and 
^allenges  facing  agriculture  and  rural 
communities  in  general.  The  Fxmd 
provides  a  short-term  opportunity  (3 
years)  to  invest  in  imique,  innovative, 
high-impact  research,  education,  and 
extension  programs  and  projects  to  aid 
termers,  ranchers,  and  nural 
communities  during  this  time  of 
transition  to  place  themselves  in  a  more 
competitive  position  for  the  future.  As 
a  new  and  distinct  element  in  USDA's 
portfolio  of  research,  education,  and 
extension  programs,  The  Ftmd  can 


mobilize  the  agriciiltural  knowledge 
system  to  respond  to  the  emerging 
problems  faced  by  agricultural 
producers  and  rural  communities 
during  this  time  of  change. 

The  Fund  provides  an  opportunity  to 
develop  a  new  program  to  complement 
USDA's  existing  portfolio  of 
fundamental  and  applied  research, 
extension,  and  higher  education 
programs.  The  Fimd  allows,  for  the  first 
time,  the  integration  of  research, 
education,  and  extension  activities  for 
joint  funding.  Successful  application 
and  adoption  of  research  findings 
requires  explicit  coordination  with 
'education  and  extension  activities.  The 
Fiind  will  encourage  collaboration 
among  educators,  research  scientists, 
and  extension  personnel  to  jointly 
identify  and  solve  problems  relevant  to 
rural  communities.  The  aim  of  The 
Fimd  is  to  advance  the  findings  of 
research  into  practical  applications  to 
address  current  and  emerging  problems 
and  to  develop  new  opportimities  for 
the  benefit  of  rural  America  and  the 
lution. 

B.  Approach 

Approaches  to  be  Encouraged:  The 
Fund  will  be  available  for  applied, 
developmental,  and  adaptive  research; 
technology  transfer;  extension  and 
related  outreach  activities;  and 
education.  Projects  will  be  awarded  for 
short-  and  intermediate-term 
application  of  existing  investments  in 
research  and  development  (R&D) 
through  integration  of  research, 
extension,  and  education  activities.  The 
Fimd  grants  program  will  emphasize 
biological,  physical,  euid  social  sciences 
to  address  systems-based  problems.  This 
requires  involvement  of  affected  parties 
within  the  system  (such  as  producers, 
conunodity  groups,  environmental 
interests,  rural  communities,  and  other 
program  beneficiaries);  therefore.  The 
Fund  will  give  priority  to  projects  that 
are  designed  and  proposed  by  ehgible 
grant  recipients  in  collaboration  with 
institutions,  organizations,  and 
communities  of  interest.  Strong 
partnerahips  will  be  critical  to  leverage 
and  apply  research,  education,  and 
extension  investments  to  address  user 
needs  and  solve  community-defined 
problems. 

For  the  purposes  of  assessing 
proposals  submitted  to  The  Fund,  the 
following  priorities  will  apply: 

A  Systems-based  approach  takes  a 
broad  rather  than  reductionist  view,  and 
thus  describes  how  a  set  of  elements  or 
components  are  related  and  how  those 
relationships  are  relevant  to  problematic 
situations.  The  Fund  strongly 
encourages  research,  extension,  and 


education  activities  that  explicitly 
recognize,  accoimt  for,  and  enhance  the 
interactions  among  agricultural, 
forestry,  or  agribusiness  activities, 
natural  resource  or  environmental 
quality,  and  economic  or  community 
well  being. 

Inter-  or  niu/tjdicjp7ina/y  approaches 
integrate  or  combine  separate 
discoveries  by  scientists  in  different 
disciplines  that  can  have  their  greatest 
potential  value  realized  when  related  to 
one  another.  For  example,  findings  from 
genetics,  plant  physiology,  crop 
breeding,  and  economics  are  relevant  to 
exploring  alternatives  for  making  crops 
more  disease  resistant  without 
sacrificing  other  valued  attributes  and 
characteristics.  The  Fund  strongly 
encourages  proposals  that  integrate  the 
findings  or  knowledge  of  multiple 
disciplines  in  order  to  gain  the 
comprehensive  tmderstanding  needed 
to  solve  complex  problems. 

Leveraging  prior  investments  in 
research  and  technology  development 
(R&D)  is  essential  to  maximizing  the 
impact  of  The  Fund.  Many  federal 
research  grant  programs  support  basic 
research  (the  creation  of  new 
knowledge)  or  fundamental  technology 
development  (the  development  of 
prototypes  or  broadly  applicable 
technologies).  Although  the  private 
sector  also  has  a  relatively  large  role  in 
applied  research  and  more  specific 
technology  development,  there  are 
many  research  findings  and  new 
technologies  that  remain  unexploited  as 
keys  to  resolving  natiual  resource 
management  and  other  problems  of 
agricuJtuiral,  forest,  and  rural  systems 
and  that  therefore  require  public 
support.  The  Fund  strongly  encourages 
proposals  that:  (1)  take  advantage  of 
prior  R&D  investments  in  adapting  those 
findings  to  actual  production, 
processing,  marketing,  environmental, 
or  community  systems,  and  (2) 
investigate  and  propose  solutions  to 
overcoming  barriers  to  adoption  of  new 
or  improved  technologies,  particularly 
those  technologies  wiUi  the  potential  to 
resolve  natiiral  resource  and 
environmental  quality  problems  in 
agricultural  and  forest  systems. 

Innovative  collaborations  and 
partnerships  are  those  designed  to  build 
sustainable  solutions  to  agricultural  and 
rural  problems  through  community 
participation.  Communities  may  include 
geographic  locations,  as  well  as  broad 
communities  of  interest  such  as 
commodity  groups,  consumer  and 
environmental  interests,- agricultural 
producers,  and  other  research, 
education,  and  extension  users  and 
beneficiaries.  It  is  increasingly 
recognized  that  long-run  solutions  to 


C^>..1    D< 


/    Vol      RO      Mn      1Q    /    U/fu^nacrlav     Taniiarv    90      1 0Q7    /    NntirOQ 


Federal  Register  /  Vol.  62.  No.  19  /Wednesday,  January  29.  1997  /  Notices 


4385 


agricultural  and  community  issues 
require  inclusive  approaches 
encompassing  diverse  individuals  and 
groups  affectCNd  by  the  issue  and  the 
potential  solutions.  The  Fund  strongly 
encourages  proposals  that:  (1)  use 
collaborations  and  partnerships  among 
institutions  (including  Federd  agencies, 
national  laboratories,  established 
research  organizations,  and  colleges  and 
universities  including  community 
colleges  and  tribal  colleges,  as  well  as 
state  agencies,  associations  and  other 
interests)  to  build  and  enhance  effective 
linkages  with  local  communities,  user 
groups,  and  their  grass-roots  leadership, 
and  (2)  bring  together  diverse 
organizations  and  interests  to  derive 
innovative  approaches  to  problems  and 
forge  partnerships  for  the  futxue. 

C.  Focus  of  the  Program 

The  Fund  entails  two  initiatives:  (1) 
The  Fund  Care  Initiative  which 
addresses  and  links  international 
competitiveness,  profitability,  and 
efficiency;  environmental  stewardship; 
and  rural  community  enhancement  and, 
(2)  The  Secretary's  Initiative  to  Ensure 
a  Sale,  Competitive,  Nutritional  and 
Accessible  Food  System. 

1.  The  Fund  Core  Initiative 

Proposals  will  be  solicited  at  three 
leveb:  (1)  single  issue  areas  that  address 
barriers  to  solving  systemic  problems; 
(2)  projects  that  include  approaches  at 
the  intersection  of  two  sets  of  issues; 
and  (3)  projects  that  address  issues  that 
relate  all  of  the  issue  areas.  Standard 
grant  proposals  may  include 
multinational  collaborations.  At  the 
fully  integrated  level,  consortia,  centers, 
and  other  multi-institutional 
collaborations  will  be  considered. 

The  Fund  will  seek  project  proposals 
that  will  provide  solutions  to  problems 
and  advance  new  opportimities  within 
three  objectives  that  encompass  the 
eight  purposes  of  the  enabling 
legislation  (FAIR  Act  Section 
703(c)(2)(A)).  including: 

(1)  International  competitiveness, 
profitability,  and  efficiency.  This  set  of 
objectives  centers  on  issues  and 
opportimities  arising  from  the  changes 
in  farm  and  trade  legislation  leading  to 
globalization  of  markets  in  food,  feed, 
and  fiber,  including  exposure  to  risk, 
barriers  to  trade,  and  new  market 
opportunities.  In  addition,  it  will 
address  plant  and  animal  systems  and 
new  technologies  and  management 
practices,  particularly  those  which 


improve  farm  efficiency  and 
profitability.  This  program  incorporates 
the  following  purposes  included  in  llie 
Fund  provisions  of  the  FAIR  Act:  (1) 
increase  international  competitiveness, 
efficiency,  and  farm  profitability;  (2) 
reduce  economic  and  health  risks;  (4) 
develop  new  crops,  new  crop  uses,  and 
new  agricultwal  applications  of 
biotechnology;  (5)  enhance  animal 
agriciilture  resources;  (6)  preserve  plant 
and  animal  germplasm.  This  set  of 
objectives  also  may  contribute  to 
achieving  piuposes  (7)  increase 
economic  opportunities  in  farming  and 
rural  communities,  and  (8)  expand 
locally-owned,  value-added  processing, 
of  the  enabling  legislation. 

Examples  of  potential  research, 
education,  and  extension  activities 
include,  but  are  not  limited  to: 
-^Applied  and  adaptive  research  to 
develop  new  crops  for  value-added 
processing,  to  meet  emerging  markets, 
and  increase  flexibility  and 
responsiveness  to  risk. 
— ^Research  to  improve  the  science  base 
for  and  compliance  with  sanitary  and 
phytosanitary  standards  for  meat  and 
other  agricultiual  and  food  products 
in  international  trade;  integration  of 
this  with  analysis  of  trade 
opportimities  and  barrien. 
— Development  and  testing  of  new 
curricula  to  internationalize  academic 
programs  in  agriculture,  natural 
resources,  and  related  sciences. 
— Extension  to  improve  producers'  risk 
management  knowledge,  skills,  and 
practices. 

(2)  Environmental  stewardship.  This 
set  of  objectives  focuses  on  stewardship 
of  the  natiual  resource  base  underlying 
agricidture  and  forestry,  as  well  as  the 
amenity-based  economic  activities  of 
rural  communities.  Several  issues  in 
this  area  include  groundwater 
contamination;  wildlife  habitat  loss;  air 
and  water  pollution  from  agricultiu^ 
activities,  incliiding  animal  waste;  and 
soil  erosion  and  decline  in  quality.  It 
addresses  the  following  purposes  of  the 
legislation:  (3)  conserve  and  enhance 
natural  resources;  (4)  develop  new 
crops,  new  crop  uses,  and  new 
agricultural  applications  of 
biotechnology;  and  (6)  preserve  plant 
and  animal  germplasm. 

Examples  of  potential  research, 
education,  and  extension  activities 
include,  but  are  not  limited  to: 
— Adoptive  research  to  develop  new 
strategies  for  animal  waste 
management  such  as  utilizing 


advances  in  genetics  to  directly  and 

indirectly  (through  feeds)  reduce 

environmental  contaminants  in 

animal  waste. 
—Technology  development  for  mass 

rearing  of  biological  control  agents 

along  with  grower  education. 
— Extension  on  new  water-efficient 

ferming  practices. 
— Economic  analysis  of  the  amenity 

value  of  forests,  wildlife  and  the 

biological  landscape. 
— Utilizing  agroecosystems  to  line 

agricultural,  and  natiuvl  resource 

education. 

(3)  Rural  Community  enhancement. 
This  objective  seeks  to  address  the 
problems  of  outmigration,  persistent 
poverty,  imemployment,  and  low-skill 
and  low-wage  jobs  in  rural 
communities.  Rural  community 
enhancement  objectives  also  include 
quality  of  life  issues  such  as  the  cost 
and  availability  of  services  in  rural 
areas,  particularly  those  that  influence 
health  risks.  This  objective  also  could  be 
achieved  through  the  development  of 
new  crops,  new  crop  uses  and  locally- 
owned,  valued-added  processing  as 
rural  economic  development  strategies 
in  natiual  resource  and  agricultiually- 
based  areas.  This  objective  links  farm 
and  forest  profitability  to  innovative 
practices,  and  crops  and  crop  uses  to 
community  advancement,  lliis  issue  set 
can  address  a  broad  range  of  purposes 
in  The  Fund  including  (1)  increase 
international  competitiveness, 
efficiency,  and  farm  profitability;  (2) 
reduce  economic  and  health  ri^;  (4) 
develop  new  crops,  new  crop  uses,  and 
new  agricultural  applications  of 
biotechnology;  (7)  increase  economic 
opportunities  in  farming  and  rural 
communities;  and  (8)  expand  locally- 
owned,  value-added  processing. 

Examples  of  potential  research, 
education,  and  extension  activities 
include,  but  are  not  limited  to: 

— Local  leadership  development. 
— Technology  transfer  models  for 

linking  advances  in  research  to  job 

growth,  Waste  management  and 

related  challenges. 
— Extension  approaches  to  community 

strategic  pl^nming  for  jobs,  resources, 

services,  and  economic  stability. 
— Risk  assessment  of  vulnerabilities  of 

rural,  and  isolated  elderly  and  poor. 
— Innovations  in  delivery  of  education 

and  information  in  nu^  areas. 
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Today's  most  pressing  problems  and 
emerging  issues  contain  elements  of 
each  of  the  three  constellations  of  issues 
to  be  addressed  through  The  Fund,  and 
are  found  at  the  intersections  of  the 
three  areas.  The  essential  character  of 
The  Fund  competitive  grants  program  is 
defined  by  emphasis  on  the 
intersections  of  problems.  The  greatest 
challenge  to  agriculture  and  rural 
America  is  trying  to  solve  problems  in 
the  context  of  related  issues.  For 
example,  community  economic 
development  strategies  based  on 
extraction  of  natural  resources  come 
into  conflict  with  environmental 
conservation.  The  use  of  no-till  soil 
conservation  methods  is  suspected  to  be 
resulting  in  vomitoxin  in  wheat, 
jeopardizing  U.S.  wheat  exports. 
Increasing  ^obal  competitiveness  can 
result  in  loss  of  low-skill  jobs  in  rural 
communities.  The  Fund  competitive 
grants  program  will  give  hi^wst  priority 
to  projects  which  address  multiple, 
contextual  issues;  it  will  also  support 


activities  to  overcome  barriers  in 
knowledge  or  technology  which  Mrill 
enable  solutions  to  complex, 
interrelated  issues. 

2.  The  Secretary's  Initiative  to  Ensure  a 
Safe,  Competitive,  Nutritional  and 
Accessible  Food  System 

Providing  food  that  is  nutritious,  safe, 
affordable  and  accessible  is  vital  to 
agricultiual  production,  to  human 
health,  and  to  the  maintenance  of  the 
U.S.  economy.  Therefore  the  Secretary 
of  Agriculture  has  set  aside  an 
additional  $10  million  (approximately 
$9.4  million  net)  of  the  Fund  to  support 
research,  education,  and  extension 
activities  that  hold  exceptional  promise 
to  provide  needed  information  and 
education  in  the  following  areas: 

1.  Research,  technology  trxmsfer.  and 
education  for  small  meat  and  poultry 
processors  to  implement  HACCP 
regulations  for  the  control  of  hazardous 
pathogens.  In  July  1996,  the  USDA  Food 
Safioty  and  Ins|)ection  Service  (FSIS) 
issued  final  regulations  to  strengthen 
food  safiaty  omtrols  in  meat  and  poultry 


processing  through  a  system  known  as 
Hazard  Analysis  and  Critical  Control 
Points  (HACCP).  HACCP  requires  meat 
and  poultry  processors  to  develop 
systematic  plans  for  controlling 
physical,  chemical  and  biological 
hazards,  including  microbial  hazards  in 
their  processing  plants.  The  deadline  for 
compliance  for  "small"  processing 
plants  (between  10  to  499  employees)  is 
1999.  The  deadline  for  "very  small" 
processing  plants  (less  than  10 
employees  or  with  aimual  sales  vmder 
$2.5  million)  is  the  year  2000. 
According  to  FSIS,  about  8,300  small 
and  very  small  processing  plants  will  be 
affscted.  The  resources  and  capabilities 
necessary  for  implementation  of  HACCP 
are  limited  by  the  size  of  these  firms. 
They  will  need  research-based 
educational  assistance  to  comply  with 
the  regulations  in  order  to  continue 
producing  a  safe  product.  Assistance 
through  the  Fund  will  ensure  that  these 
firms  stay  competitive  in  the  meat 
processing  iiidustry  and  provide  formers 
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and  ranchers  with  competitive 
marketing  outlets  for  their  livestock. 

Examples  of  potential  research, 
education  and  extension  activities 
include,  but  are  not  limited  to: 

— Assessment  of  educational  needs  of 

small  and  very  small  plants  to  achieve 

HACXP  implementation. 
— ^Analysis  of  the  hazards  imique  to 

small  and  very  small  plants  including 

biological,  chemical,  or  physical  risks. 
— ^Applied  and  adaptive  research  on  the 

control  of  microbials  and  related 
'  hazards,  particularly  in  small  plants. 
— ^Training  on  monitoring  protocols  and 

recordkeeping  to  trace  contamination 

to  its  source. 
— ^Development  and  delivery  of 

guidance  and  educational  materials, 

methods  and  programs. 

2.  Research,  education,  and  extension 
to  improve  the  competitive  position  of 
small,  independent  livestock  producers 
in  an  increasingly  concentrated  market. 
Increasing  specialization  and  rapid 
growth  in  the  meat  packing  industry  has 
created  a  market  situation  with  foiu- 
large  firms  slaughtering  about  80 
percent  of  the  fed  cattle  in  the  United 
States.  A  similar  level  of  concentration 
exists  in  the  lamb  industry  and 
ccmcentration  in  the  bog  industry  is 
increasing.  Farmers  heed  access  to 
current  market  information  and  the 
most  up-to-date  marketing  tools  to 
market  livestock  to  their  best  advantage. 

USDA  is  making  changes  in  its 
regulatory  programs  and  market  price 
reporting  in  response  to 
recommendations  from  the  USDA 
Advisoiy  Ck>mmittee  on  Agricultiual 
Concentration.  An  increased  emphasis 
on  review  of  industry  trade  practices 
and  competition  in  the  industry  is 
underway.  At  the  same  time,  the  Fund 
research,  education  and  extension 
programs  will  supplement  regulatory 
efforts  by  providing  independent 
producers  with  knowledge,  skills,  and 
technologies  that  will  enable  them  to 
remain  profitable  and  competitive  in  the 
livestock  maricet. 

Alternative  marketing  tools  and  new 
market  outlets  are  needed  to  keep  small 
sellers  competitive  in  the  livestock 
industry.  Production  technologies  and 
management  systems  appropriate  for 
smaller  sellers  are  needed  to  identify 
and  enhance  the  competitive  position  of 
small  sellers.  For  example,  small  sellers 
may  have  the  ability  to  meet  a  growing 
niunber  of  niche  markets  for  specialized 
meat  products.  Research,  education,  and 
extension  is  needed  to  test  this 
potential.  Emphasis  will  be  given  to  the 
needs  of  small  and  moderate-sized 
livestock  producers. 


Examples  of  potential  research, 
education  and  extension  activities 
include,  but  are  not  limited  to: 
—Research,  development  and  on-£arm 
extension  education  about  low-cost 
production  fadUties,  such  as  hoop 
housing  for  swine  production, 
combined  with  management  systems 
and  genetics  appropriate  to  these 
facilities. 
— ^Research  and  extension  on 
management-intensive  grazing 
systems  for  beef  and  dairy  production 
to  realize  potential  for  reduced  capital 
and  feed  costs  through  greater  use  of 
management  skills  for  optimizing 
labor  availability  and  the  natural 
benefits  of  grazing  pastures. 
— Research  and  extension  on  integrated 
crop  and  livestock  systems.  Smaller, 
more  diversified  farms  t)rpically 
integrate  "economies  of  scope" 
compared  to  laiger,  industrialized 
farms  that  concentrate  on 
specialization  and  "economies  of 
scale."  Research  and  extension 
education  to  enhance  crop  and 
livestock  integration  in  ways  that 
increase  efficiencies,  reduce  costs  and 
prevent  environmental  pollution  can 
strengthen  the  competitive  position  of 
small  producers. 
— Economic  analysis  and  market 
feasibility  studies  are  needed  to 
identify  new  and  expanded  market 
opportimities  where  small  producers 
would  have  tools  and  strategies  to 
meet  consumer  demand  (both 
domestic  and  international)  for 
specialized,  lean  or  natural  meats  and 
specialized  value-added  products. 
Opportunities  for  cooperative 
marketing  and  value-added  strategies 
for  meat  production  and  processing 
could  be  explored  and  demonstrateid 
through  innovative  extension  and 
outreach  programs. 
— Technology  assessment  comparing  the 
technological  resoiuxss  of  large, 
specialized  producers  with  the 
technological  needs  of  small 
producers  to  identify  and  transfer 
existing  technology  across  all  sizes 
and  scales  and/or  identify  the  specific 
research  and  education  needs  of  each. 
— ^Analysis  to  evaluate  the  economic 
impact  of  integrator's  practices  and 
procedures  on  contract  poultry 
growers.  Greater  understanding  of  the 
imderlying  economics  in  the  poultry 
industry  is  needed  to  guide  policy 
development.  Research  and  analysis 
is  needed  to  examine  the  growers' 
investments,  length  of  contracts, 
exposure  to  early  termination,  other 
risks,  operating  characteristics  (e.g., 
type  of  poultry  houses,  equipment 
and  layout  periods),  operating  costs 


by  type  of  cost  (labor,  capital,  ftiels, 
utilities,  dead  bird  disposal,  etc.), 
responsibility  for  costs  (grower  or 
integrator),  productivity,  revenue  and 
contract  settlements. 
— Development  of  new  research 
methods  and  procedures  to  collect 
necessary  data  and  measures  for 
reporting  of  Une-of-business  profits 
for  meat  packers.  IDetailed  fiiuncial 
tod  statistical  data  are  needed  to 
generate  meaningful  industry 
performance  indicators,  such  as 
profitability,  procurement  expense, 
selling  expense,  research  and 
dev^tlopment  costs,  and  various 
financial  ratios.  The  collection  of 
appropriate  data  is  needed  for 
economic  analysis  of  industry 
structure,  conduct  and  performance 
issues.  Cost  allocations,  revenue 
allocations,  definitions  of  lines  of 
business,  and  frequency  of  reporting 
are  examples  of  issues  needing 
research. 

3.  Research,  education  and  extension 
to  identify  and  utilize  phytonutrients 
with  cancer-prevention  potential  in  the 
design  of  functional  focHis  for  disease 
prevention.  Qurent  research  on  canco- 
and  diet  linkages  has  led  to  the 
identification  of  over  600  plant-derived 
chemicals  (phytochemicals,  or 
phytonutrients)  along  with  non-nutrient 
plant  components  with  cancer- 
prevention  potential.  These  include 
anti-oxidants  such  as  beta  carotene  and 
vitamins  E  and  C.  Further  research  is 
needed  to  understand  the  independent 
and  interactive  effects  of  phytonutrients 
and  to  identify  additional  protective 
components.  Genetic  engineering 
techniques  make  it  possible  to  transfer, 
enhance  or  suppress  specific  genes  from 
one  plant  species  to  another  for  the 
development  of  "functional  foods." 
Functional  foods  refers  to  any  modified 
food  or  food  ingredient  with  the 
potential  to  provide  a  health  benefit  and 
to  prevent  against  disease.  Congress 
called  for  greater  research  efforts  to 
develop  new  varieties  of  fruits  and 
vegetables  for  the  prevention  of  diet- 
related  diseases  in  the  FAIR  Act  Sec. 
1424A.  Pilot  Research  Program  to 
Combine  Medical  and  Agricultiiral         .. 
Research. 

Following  on  the  research 
recommendations  outlined  by  the 
Institute  of  Medicine  of  the  National 
Academy  of  Sciences,  examples  of 
potential  research,  education  and 
extension  activities  include,  but  are  not 
limited  to: 

— ^Research  to  create  foods  that  have 
increased  amoimts  of  the  beneficial 
components  found  in  fruits, 
vegetables  and  grains. 
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— Methods  to  monitor  the  effectiveness 
of  functional  foods  on  improving 
health  and  preventing  diseases. 
— Research  and  analysis  to  support  the 
issuance  of  regulatory  guidelines  to 
ensure  the  safety  and  efficacy  of 
functional  food  products. 
— Research  on  food  choice  behavior 
leading  to  extension  and  education 
programs  designed  to  increase  the 
intake  of  foods  rich  in  phytonutrients. 
4.  Research,  education  and  extension 
to  promote  increased  gleaning  and  food 
recovery.  The  most  commonly 
referenced  information  on  the  loss.and 
waste  of  food  at  various  stages  of  the 
food  system  is  based  on  1974  data 
assembled  by  the  General  Accoimting 
Office.  This  information  does  not  reflect 
current  trends  in  food  production, 
transport,  storage,  acquisition  or 
consumption  patterns  and  preferences — 
all  of  which  have  significantly  changed 
over  the  past  two  decades. 

Examples  of  research,  education  and 
extension  activities  include,  but  are  not 
limited  to: 

— Current  information  concerning  the 
source(s)  of  greatest  loss  in  order  to 
facilitate  an  e^qiansion  in  gleaning 
and  food  recovery  activities. 
— Research  and  extension  efi'orts  to 
develop  and  implement  mechanisms 
such  as  community-operated 
canneries  or  dehydration  facilities  to 
extend  the  "shelf  life"  of  recovery 
food. 
— Extension  education  and  outreach  to 
provide  food  safety  training  in  safe 
food  handling  practices  for 
organizations  involved  in  gleaning 
and  food  recovery  programs. 

E.  Funding  Mechanisms 

Two  funding  mechanisms  will  be 
utilized  to  support  projects  under  this 
REFP:  (1)  Standard  Prt^gram  (kants  (for 
The  Fund  Can  Initiative  and  The 
Secretary's  Initiative),  (2)  Planning 
Grants  for  Fund  for  Rural  America 
(FRA)  Centera  (for  the  Fund  Core 
Initiative  only). 

Standard  Project  Grants 
Opportunities  for  research,  education 
and  extension  in  the  aforementioned 
areas  of  the  Fimd  Core  Initiative  and  the 
Secretary's  Initiative  have  been 
underscored  as  a  means  of  providing 
exceptional  promise  for  solving  current 
and  unforeseen  problems  in  rural 
communities  and  agriculture. 
Successful  Standard  Project  Grants  will 
form  the  basis  of  The  Fund  by  bringing 
a  broad  array  of  expertise  and 
appioaches  to  individual  or 
.  collaborative  efforts  in  specified 
problem  areas  and/or  which  relate  two 
or  more  of  the  issue  areas  described  in 


the  Fund  Core  Initiative.  Standard 
Project  Grants  may  Involve  separate 
research,  education,  and  extension 
activities  to  fill  gaps  in  knowledge  or 
programs  which  constitute  barriers  to 
contextual  problem  solving.  The  Fund 
emphasizes  multi-functional,  integrated 
problem  solving,  however.  See 
"Preparation  of  a  Proposal"  section  for 
details  on  Standard  Project  Grant 
application  requirements. 

Planning  Grants  for  a  FRA  Center 
CSREES  Intends  to  assist  eligible 
applicants  as  described  in  Part  I.C.  of 
this  RFP  to  establish  centers  that  bring 
together  individuals,  institutions,  states 
and/or  regions  in  support  of  research, 
education  and  extension  in  a 
collaborative  process  towards  a  common 
goal.  An  "FRA  Center"  is  expected  to 
meet  needs  in  agricultural  research, 
education  and  extension  that  cannot  be 
met  through  funding  of  separate  efforts. 
It  is  the  Intent  of  CSREES  to  promote 
collaboration,  open  communication, 
exchange  of  information  and  resources, 
and  integration  of  activities  among 
individuals,  institutions,  states  or 
regions  now  working  independently 
into  coordinated  efforts  aroimd  common 
themes  that  span  institutional  or 
geographical  boundaries.  By  supporting 
Centers,  CSREES  will  bring  together  a 
critical  mass  of  individuals  and 
expertise  to  address  problems  and 
issues  outlined  to  be  Important  to  rural 
communities,  producers,  and  the 
agricultural  enterprise.  Centera  will 
minimize  isolation  and  over- 
competitiveness,  reduce  duplication  of 
effort,  enhance  multldisciplinary, 
multifunctional  and  collaborative 
efforts,  and  provide  an  accessible  source 
of  expert  Information,  technology,  and 
education  upon  which  the  pubUc  can 
draw. 

While  FRA  Centera  should  focus  on 
the  purposes  of  the  Fund,  it  is  expected 
that  eadi  Center  will  broadly  span 
functional  areas  and  address  problems 
that  bridge  research,  education  and 
extension.  FRA  Centera  may  focus  on  a 
defined  issue  with  multiple  facets 
which  span  the  three  main  goals  of  the 
Core  Initiative,  or  may  be  established  to 
identify  opportiuiities  to  solve  problems 
through  broad  strategies  such  as 
technology  transfer.  Funding  will  be 
provided  to  eligible  applicants  for  the 
management,  administration  and 
technical  operations  of  the  Center; 
however,  construction,  acquisition, 
expansion,  remodeling,  or  alteration  of 
facilities  or  buildings  and  purchase  of 
fixed  equipment  with  Fund  grant  money 
is  prohibited. 

m  preparation  for  a  subsequent 
soUdtation  of  Center  appUcations, 
CSREES  will  support  a  limited  number 


of  FRA  Center  Plaiming  Grants.  The 
purpose  of  Planning  Grants  will  be  to 
provide  up  to  $25,000  of  funds  to  enable 
project  leadera  to  bring  together  the 
necessary  people  and  technology.to  plan 
a  Center  application.  By  awarding 
Center  Planning  Grants,  CSREES  will 
enable  a  greater  number  of  groups  to  be 
at  an  equal  stage  of  planning  when  the 
solicitation  for  Center  grants  occure, 
allowing  for  the  submission  of  high 
quality  Center  appUcations.  CSR^S 
will  solicit  Center  applications  only 
from  those  applicants  who  are 
successful  in  receiving  a  Center 
Planning  Grant.  Thus,  applicants 
intending  to  submit  an  FRA  Center 
proposal  should  register  that  intention 
by  submitting  a  Center  Planning  Grant 
Application.  The  current  RFP  Planning 
Grants  will  support  only  the  planning 
stage  of  a  FRA  Center.  It  is  expected  that 
Center  applications  will  be  solicited 
approximately  4  to  6  months  after 
Center  Planning  Grants  are  awarded. 
See  "Preparation  of  a  Proposal"  section 
for  Centera  Planning  Grant  application 
requirements. 

Part  m.  Preparation  of  a  Proposal 

A.  Program  Application  Materials 

Program  application  materials  will  be 
made  available  to  eligible  entities  upon 
request.  These  materials  Include 
information  about  the  piupose  of  the 
program,  how  the  program  will  be 
conducted,  and  the  required  contents  of 
a  proposal,  as  well  as  the  forms  needed 
to  prepare  and  submit  grant  applications 
under  the  program. 

To  obtain  application  materials, 
please  contact  the  Proposal  Services 
Unit,  Grants  Management  Branch;  Office 
of  Extramural  Pro-ams;  USDA/CSREES 
at  (202)  401-5048.  When  calling  the 
Proposal  Services  Unit,  please  indicate 
that  you  are  requesting  forms  for  the 
Fund  Program.  These  materials  may  also 
be  requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  phone  number 
to  psb@reeusda.gov  and  state  that  you 
want  a  copy  of  the  application  materials 
for  the  Fiscal  Year  1997  Fimd  for  Rural 
America  Program.  The  materials  wall 
then  be  mailed  to  you  (not  e-mailed)  as 
quickly  as  possible. 

B.  Content  of  a  Proposal 

A  proposal  should  contain  the 
following: 

1.  Cover  Page:  Complete  the 
"Application  for  Funding",  Form 
CSREES-661 ,  in  its  entirety. 

a.  Note  that  providing  a  Social 
Security  Number  is  volimtary,  but  the 
niunber  is  an  integral  part  of  the 


Federal  Register  /  Vol.  62.  No.  19  /  Wednesday,  January  29,  1997  /  Notices 


Federal  Regigter  /  Vol.  62.  No.  19  /  Wednesday.  January  29.  1997  /  Notices 


4389 


CSREES  inforxnaticm  system  and  will 
assist  in  the  processing  of  the  proposal. 

b.  One  copy  of  the  "Application  for 
Funding"  fbnn  must  contain  the  pen- 
and-ink  signatures  of  the  project 
director(s)  and  authorized 
organizational  representative  for  the 
applicant  organization. 

c.  Note  that  by  signing  the 
"Application  for  Fimding"  form  the 
applicant  is  providing  the  required 
certifications  set  forth  in  7  CFR  Part 
3017,  as  amended  by  61  Fednal 
Register  250,  January  4, 1996,  regarding 
Debarment  and  Suspension  and  Drug- 
Free  Workplace,  and  7  CFR  Part  3018, 
regarding  Lobbying.  The  certification 
forms  are  included  in  this  application 
package  for  informational  purposes 
only.  It  is  not  necessary  to  submit  the 
forms  to  USDA. 

2.  Table  of  Contents:  For  ease  in 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  after  Form 
CSREES-661.  "Application  for 
Fimding."  The  Table  of  Contents  should 
include  page  munbers  for  each 
component  of  the  proposal.  Pagination 
shoidd  begin  immediately  following  the 
Table  of  Contents. 

3.  Project  Simunary:  The  proposal 
must  contain  a  project  siunmary  of  250 
words  or  less  on  a  separate  page.  This 
page  must  include  the  tide  of  the  project 
and  the  names  of  the  primary  project 
director(s)  and  the  applicemt 
organization,  followed  by  the  svunmary. 
The  summary  should  be  self-contained, 
and  should  describe  the  overall  goals 
and  relevance  of  the  project.  The 
summary  should  also  contain  a  listing  of 
all  organizations  involved  in  the  project. 
The  Project  Summary  shoiUd 
immediately  follow  the  Table  of 
Contents. 

4.  Project  Narrative:  All  proposals  are 
to  be  submitted  on  standard  ^W  x  11" 
paper  with  typing  on  one  side  of  the 
page  only.  In  addition,  margins  must  be 
at  least  1",  type  must  be  12  characters 
per  inch  (12  pitch  or  10  point)  or  larger, 
no  more  than  6  lines  per  inch,  and  there 
should  be  no  page  reductions.  If 
applicable,  proposals  should  include 
original  illustrations  (photographs,  color 
prints,  etc.)  in  all  copies  of  the  proposal 
to  prevent  loss  of  meaning  through  poor 
quality  reproduction.  Such  illustrations 
are  not  included  in  the  page  limitation 
for  project  narratives. 

A.  Standard  Project  Narrative 

The  narrative  portion  of  the  Standard 
Project  Proposal  is  limited  to  20  pages 
of  text. 

1.  Introduction.  A  clear  statement  of 
the  goal(s)  and  objective(s)  of  the  project 
should  be  included.  The.  problem 


should  be  set  within  the  context  of  vrotk 
that  has  come  before  it  and  in  context 
of  the  present-day  situation.  Summarize 
the  body  of  knowledge  which 
substantiates  the  need  for  the  proposed 
project.  Preliminary  information 
pertinent  to  the  proposed  work  should 
also  be  cited. 

2.  Rationale  and  significance. 
Substantiate  the  need  for  the  proposed 
project.  Describe  the  impact  of  the 
project  on  the  end  user.  Describe  the 
project's  specific  relationship  to  the 
piuposes  of  the  Fund,  to  the  purposes 
of  the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C  3107),  and 
to  the  problem  addressed. 

3.  objectives  and  approach.  Qte  and 
discuss  the  specific  objective(s)  to  be 
accomplished  imder  the  project.  A 
detailed  description  of  the  approach 
must  include: 

^Techniques  and/or  procedures  used 
to  carry  out  the  proposed  activities  and 
for  accomplishing  the  objectives 

|The  results  expected 

^Limitations 

4.  Time  table.  Tentative  schedule  for 
conducting  the  major  steps  of  the 
project. 

5.  Evaluation.  Provide  a  plan  for 
assessing  and  evaluating  the 
accomplishments  of  the  stated 
objectives  during  the  conduct  of  the 
project  and  describe  ways  to  determine 
the  effectiveness  of  the  end  residts  upon 
conclusion  of  the  project. 

6.  Relationship  to  partners, 
communities  of  interest,  and 
stakeholders.  Describe  how  the  project 
will  involve  partners  and  communities 
of  interest.  Describe  how  and  by  whom 
the  focus  and  scope  of  the  project  were 
determined,  how  partners  will  be 
involved  during  the  coiuse  of  the 
project,  and  how  end  users  will  be 
impacted  by  results.  Clearly  describe 
how  results  and  information  will  be 
disseminated  or  transferred  to  end 
users.  Evidence  that  arrangements 
necessary  for  collaborative  partnerships 
have  been  disctissed  with  the  parties 
involved  and  can  realistically  be 
expected  to  come  to  fruition,  or  have 
actually  been  finalized  contingent  on  an 
award  imder  this  program,  must  be 
provided  via  letters  by  the  parties 
involved.  A  letter  from  a  university 
must  be  signed  by  the  dean  or  research 
director,  a  representative  of  the 
university's  central  administration,  or  a 
higher  university  ofBcial.  A  letter  fit>m 

a  business  or  industry  must  be  signed  by 
an  official  who  has  the  authority  to 
commit  the  resources  of  the 
organization.  Such  letters  should  be 
placed  immediately  following  the 
Project  Narrative  in  the  propc«al. 


7.  Coordination  and  management 
plan.  Describe  how  the  project  will  be 
coordinated  among  the  various 
participants  and  clearly  describe  the 
nature  of  the  collaborations.  Describe 
plans  for  management  of  the  project  to 
ensure  its  proper  and  efficient 
administration. 

B.  Planning  Grants  for  FRA  Centers 
Narrative 

In  preparing  Center  Planning  Grants, 
apphcants  should  include  the  following 
information  in  place  of  the  information 
identified  inTart  in.4.A.: 

(1)  Center  Concept:  Describe  the 
Center  to  be  proposed,  how  the  Center 
fits  within  the  objectives  of  the  Fund, 
how  the  Center  bridges  research, 
education  and/or  extension,  how  the 
Center  will  add  value  over  funding  of 
separate  efforts  (2  i>ages  maximum). 

(2)  Planning  Activity:  Describe  the 
activities  to  be  included  imder  the 
planning  portion  of  the  Center  activity. 
Activities  could  include:  meetings  of 
involved  parties,  forums  to  gain  input 
from  commimities  of  interest,  review 
and  assessment  of  reports  of  agricultiual 
and  rural  commimities  strategic  plans 
and  obiectives,  etc.  (2  pages  maximum). 

(3)  Collaborative  Arrangements: 
Identify  collaborations  and  provide  a 
full  explanation  of  the  natiire  of  the 
collaborations  (1  page  maximum). 

(4)  Timetable:  Describe  how  planning 
activities  can  be  completed  in  a  four-  to 
six-month  time  period  (expected  length 
of  time  between  award  of  Center 
Planning  Grants  and  solicitation  of 
Center  proposals). 

5.  Key  Personnel:  Identify  the  primary 
project  director  and  the  co-project 
director(s)  and  other  key  personnel 
required  for  this  project,  hiclude  vitae 
that  provide  adequate  information  so 
that  proposal  reviewers  can  make  an 
informed  judgment  as  to  their 
capabilities  and  experience. 

6.  Conflict  of  Interest  List:  A  Conflict 
of  Interest  List  must  be  provided  for 
individuals  identified  as  key  personnel. 
Each  list  should  be  on  a  separate  page 
and  include  alphabetically  the  full 
names  of  the  individuals  in  the 
following  categories:  (1)  all  collaborators 
on  projects  within  the  past  five  years, 
including  current  and  planned 
collaborations;  (2)  all  co-authors  on 
publications  within  the  past  five  years, 
including  pending  pubUcations  and 
submissions;  (3)  all  persons  in  your 
field  with  whom  you  have  had  a 
consulting  or  financial  arrangement 
within  the  past  five  years  who  woiUd 
stand  to  gain  by  seeing  the  project 
funded;  and  (4)  all  thesis  or  postdoctoral 
advisees/advisors  within  the  past  five 
years. 
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7.' Budget 

A.  Buo^  Farm:  Prepare  the  budget. 
Form  CSREES-55,  in  accordance  with 
instructicnas  provided  with  the  form.  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
summary  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  pro)ect  period.  The  budget  form 
may  be  reproduced  as  needed  by 
applicants.  Fimds  may  be  requested 
under  any  of  the  categories  Usted  on  the 
fomr,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  Federal  cost 
principles,  and  these  program 
guidelines,  and  can  be  justified  as 
necessary  for  the  successful  conduct  of 
theproposed  project. 

The  following  guidelines  should  be 
used  in  developing  your  proposal 
budget(s): 

1.  Salaries  and  Wages.  Salaries  and 
wages  are  allowable  charges  and  may  be 
requested  for  personnel  who  will  be 
working  on  the  project  in  proportion  to 
the  time  such  personnel  will  devote  to 
the  project.  If  salary  funds  are  requested, 
the  number  of  Senior  and  Other 
Personnel  and  the  number  of  CSREES 
Funded  Work  Months  must  be  shown  in 
the  spaces  provided.  Grant  funds  may 
not  he  used  to  augment  the  total  salary 
or  rate  of  salary  of  project  persoimel  or 
to  reimburse  them  for  time  in  addition 
to  a  regular  full-time  salary  covering  the 
same  general  period  of  employment. 

2.  Fringe  Benefits.  Funds  may  be 
requested  for  fringe  benefit  costs  if  the 
usual  accoimting  practices  of  your 
organization  provide  that  organizational 
contributions  to  employee  benefits 
(social  security,  retirement,  etc.)  be 
treated  as  direct  costs.  Fringe  benefit 
costs  may  be  included  only  for  those 
personnel  whose  salaries  are  charged  as 
a  direct  cost  to  the  project. 

3.  Nonexpendable  Equipment. 
Nonexpendable  equipment  means 
tangible  nonexpendable  personal 
property  including  exempt  property 
charged  directly  to  the  award  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
imit.  As  such,  items  of  necessary 
instrumentation  or  other  nonexpendable 
equipment  should  be  listed  individually 
by  description  and  estimated  cost. 

In  addition,  pursuant  to  Section 
716(b)  of  Pub.  L.  No.  104-180  (the 
Agriculture,  Rural  Envelopment,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  1997).  in 
the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  pxirchased 
%vith  fimds  provided  imder  this 
program,  entities  receiving  such  funds 
are  encouraged  to  use  sxidb.  funds  to 


purchase  only  American-made 
equipment  or  products. 

4.  Materials  and  Supplies.  The  types 
of  expendable  materials  and  supplies 
which  are  required  to  carry  out  the 
project  should  be  indicated  in  general 
terms  with  estimated  costs. 

5.  Travel.  The  type  and  extent  of 
travel  and  its  relationship  to  project 
objectives  should  be  described  briefly 
and  justified.  If  foreign  travel  is 
proposed,  the  country  to  be  visited,  the 
specific  purpose  of  the  travel,  a  brief 
itinerary,  inclusive  dates  of  travel,  and 
estimated  cost  must  be  provided  for 
each  trip.  Airfare  allowances  normally 
will  not  exceed  roimd-trip  jet  economy 
air  accommodations.  U.S.  flag  carriers 
must  be  used  when  available.  See  7  CFR 
Part  3015.205(b)(4)  for  further  guidance. 

6.  Publication  Costs/Page  Charges. 
Anticipated  costs  of  preparing  and 
publishing  results  of  the  research  being 
proposed  (including  page  charges, 
necessary  illustrations,  and  the  cost  of  a 
reasonable  number  of  coverless  reprints) 
may  be  estimated  and  charged  against 
the  grant. 

7.  Computer  (ADPE)  Costs. 
Reimbursement  for  the  costs  of  using 
specialized  facilities  (such  as  a 
tmiversity-  or  department-controlled 
computer  mainframe  or  data  processing 
center)  may  be  requested  if  such 
services  are  required  for  completion  of 
the  work. 

8.  All  Other  Direct  Costs.  Anticipated 
direct  project  charges  not  included  in 
other  budget  categories  must  be 
itemized  with  estimated  costs  and 
justified  on  a  separate  sheet  of  paper 
attached  to  Form  CSREES-55.  This  also 
apphes  to  revised  budgets,  as  the  item(s) 
and  dollar  amount(s)  may  change. 
Examples  may  include  space  rental  at 
remote  locations,  subcontractual  costs, 
and  charges  for  consulting  services.  You 
are  encouraged  to  consult  the 
"Instructions  for  Completing  Form 
CSREES-55,  Budget,"  of  the 
Application  Kit  for  detailed  guidance 
relating  to  this  budget  category. 

9.  Indirect  Costs,  u  requested,  the 
ciurent  rate  negotiated  with  the 
cognizant  Federal  negotiating  agency 
should  be  used.  Indirect  costs  may  not 
exceed  the  negotiated  rate.  If  no  rate  has 
been  negotiated,  a  reasonable  aoUar 
amount  in  fieu  of  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  In  that  grants 
supported  by  The  Fimd  may  include 
mmierous  activities  other  than 
traditional  instruction  or  research,  the 
institution  may  choose  to  request  rates 
that  are  lower  than  the  institution's 
approved  negotiated  research  or 
instructional  rate.  Center  Planning 
Grants  may  request  indirect  costs  up  to 


a  ma;dmum  of  8%  of  Total  Federal 
Funds  Awarded  for  this  project. 

Applications  from  colleges  and 
imiversities  that  are  not  submitted 
through  an  Office  of  Sponsored 
Programs  (or  equivalent  thereto)  must 
provide  a  statement  in  the  budget 
narrative  verifying  that  the  indkect 
costs  requested  are  in  accordance  vsrlth 
institutional  policies. 

B.  Matching  Funds  (if  required) 

(1)  Proposals  must  include  written 
verification  of  commitments  of 
matching  support  (including  both  cash 
and  in-kind  contributions)  from  third 
parties.  Written  verification  means: 

(a)  For  any  third  party  cash 
contributions,  a  separate  pledge 
agreement  for  each  donation,  signed  by 
the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  the  dollar  amount  of  the  cash 
donation;  and  (5)  a  statement  that  the 
donor  will  pay  the  cash  contribution 
during  the  grant  period;  and 

(b)  For  any  third  party  in-kind 
contributions,  a  separate  pledge 
agreement  for  each  contribution,  signed 
by  the  authorized  organizational 
representatives  of  the  donor 
organization  and  the  applicant 
organization,  which  must  include:  (1) 
the  name,  address,  and  telephone 
mmiber  of  the  donor,  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  in-kind 
contribution;  and  (5)  a  statement  that 
the  donor  will  make  the  contribution 
during  the  grant  period. 

(2)  The  sources  and  amount  of  all 
matching  support  bom  outside  the 
applicant  institution  should  be 
simunarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
following  the  budget  form.  All  pledge 
agreements  must  be  placed  in  the 
proposal  immediately  following  the 
summary  of  matching  support. 

(3)  In  order  to  use  a  cost  as  matching 
support,  the  cost  must  be  allowable 
under  the  program. 

c.  Budget  Narrative:  All  salaries  and 
wages,  nonexpendable  equipment, 
foreign  travel,  subcontracts,  and  "All 
Other  Direct  Costs"  for  which  support  is 
requested  must  be  individually  listed 
(with  costs)  and  justified  on  a  separate 
sheet  of  paper  and  placed  immediately 
behind  Form  CSREES-55. 
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8.  Cuiient  and  Pending  Support:  All 
proposals  must  contain  Form  CSREES- 
663  listing  other  current  public  or 
private  support  (including  in-house 
support)  to  which  key  personnel 
identified  in  the  proposal  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by,  or  that  will  be 
submitted  in  the  near  hiture  to,  other 
possible  sponsors,  including  other 
USDA  programs  or  agencies.  Concurrent 
submission  of  identical  or  similar 
proposals  to  the  possible  sponsors  will 
not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  for  this 
purpose.  However,  a  proposal  that 
duplicates  or  overlaps  substantially 
widi  a  proposal  already  reviewed  and 
funded  (or  that  will  be  funded)  by 
another  organization  or  agency  will  not 
be  funded  under  this  program. 

9.  Assiu^nce  Statement(s),  (Form 
CSREES-662):  A  niunber  of  situations 
encoimtered  in  the  conduct  of  projects 
require  special  assurances,  supporting 
documentation,  etc.,  before  funding  can 
be  approved  for  the  project,  in  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project,  it  is 
expected  that  some  applications 
submitted  in  response  to  these 
guidelines  will  involve  the  following: 

1.  Recombinant  DNA  or  RNA 
Research.  As  stated  in  7  CFR  Part    ' 
3015.205(b)(3),  all  key  personnel 
identified  in  the  proposal  and  all 
endorsing  officials  of  the  proposing 
organization  are  required  to  comply 
with  the  guidelines  established  by  the 
National  Institutes  of  Health  entitled, 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules,"  as 
revised.  If  your  project  proposes  to  use 
recombinant  DNA  or  RNA  techniques, 
the  application  must  so  indicate  by 
checking  the  "yes"  box  in  Block  19  of 
Form  CSREES-661  ("Application  for' 
Fimding")  and  by  completing  Section  A 
of  Form  CSREES-662.  For  applicable 
proposals  recommended  for  hmding. 
Institutional  Biosafety  Committee 
approval  is  required  before  CSREES 
funds  will  be  released. 

2.  Animal  Care.  Responsibility  for  the 
humane  care  and  treatment  of  live 
vertebrate  animals  used  in  any  grant 
project  supported  with  funds  provided 
by  CSREES  rests  with  the  performing 
organization.  Where  a  project  involves 
the  use  of  living  vertebrate  animals  for 
experimental  purposes,  all  key  project 
personnel  identified  in  a  proposal  and 
all  endorsing  officials  of  die  proposing 
organization  are  required  to  comply 
with  the  apphcable  provisions  of  the 


Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  in  9  CFR  Parts  1,  2,  3,  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  yoiir 
project  will  involve  these  animals  or 
activities,  you  must  check  the  "yes"  box 
in  Block  20  of  Form  CSREES-661  and 
complete  Section  B  of  Form  CSREES- 
662.  In  the  event  a  project  involving  the 
use  of  live  vertebrate  animals  results  in 
a  grant  award,  funds  will  be  released 
only  after  the  Institutional  Animal  Care 
and  Use  Committee  has  approved  the 
project. 

3.  Protection  of  Human  Subjects. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Pub.  L.  No. 
93-348,  as  amended,  and  implementing 
regulations  promulgated  by  the 
Department  under  7  CFR  Part  Ic.  If  you 
propose  to  use  human  subjects  for 
experimental  piuposes  in  your  project, 
you  should  check  the  "yes"  box  in 
Block  21  of  Form  CSREES-661  and 
complete  Section  C  of  Form  CSREES- 
662.  In  the  event  a  project  involving 
human  subjects  results  in  a  grant  award, 
funds  will  be  released  only  after  the 
appropriate  Institutional  Review  Board 
has  approved  the  project. 

10.  CRIS  Forms  AD-416  and  AD-417: 
In  order  to  dociunent  projects  in  the 
Current  Research  Information  System's 
(CRIS)  data  base,  CSREES  requires  the 
submission  of  the  CRIS  Forms  AD-416 
and  AD-417  prior  to  the  release  of  grant 
funds.  Only  one  completed  copy  of  each 
form  must  be  submitted  with  the 
original  pen-and-ink  copy  of  the 
proposal.  Fields  1, 19,  20,  21,  28,  29,  30 
and  "Duration"  should  be  left  blank,  as 
these  will  be  completed  by  CSREES 
upon  award.  CSREES  will  not  release 
funds  for  the  proposed  award  until  the 
completed  CRIS  forms  are  received; 
therefore,  prompt  action  on  this 
requirement  is  essential  for  the 
initiation  of  the  project. 

11.  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA):  As 
outlined  in  7  CFR  Part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regidations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 


are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  die  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  Form 
CSREES-1234.  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  foils  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specffic 
exclusion  must  be  identified.  Form 
CSREES-1234  and  supporting 
documentation  should  be  included  as 
the  last  page  of  the  proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  groundis  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

Part  IV.  Submiasion  of  a  Proposal 

A.  What  to  Submit 

An  original  and  15  copies  must  be 
submitted.  Each  copy  of  each  proposal 
must  be  stapled  in  the  upper  left-hand 
comer.  (DO  NOT  BIND.)  All  copies  of 
the  proposal  must  be  submitted  in  one 
package. 

B.  Where  and  When  to  Submit 

Applications  for  Planning  Grants  for 
FRA  Centers  must  be  received  by  close 
of  business  on  March  24, 1997.  Standard 
Project  proposals  must  be  received  by 
close  of  business  on  April  28,  1997. 
Proposals  sent  by  First  Class  mail  must 
be  sent  to  the  following  address: 
Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  USDA/CSREES, 
STOP  2245,  Washington,  DC  20250- 
2245;  Telephone:  (202)  401-5048 

Note:  Hand-delivered  proposals  or  those 
delivered  by  overnight  express  service 
should  be  brought  to  the  following  address: 
Proposal  Services  Unit,  Grants  Management 
Branch;  Office  of  Extramural  Programs; 
USDA/CSREES:  Room  303,  Aerospace 
Center.  901  D  Street.  S.W.:  Washington,  DC 
20024.  The  telephone  number  is  (202)  401- 
5048. 

C.  Acknowledgment  of  Proposals 

The  receipt  of  all  proposals  will  be 
acknowledged  in  writing  and  this 
acknowledgment  will  contain  an 
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identifying  proposal  number.  Once  your 
proposal  has  been  assigned  an 
identification  number,  please  dte  that 
number  is  future  correspondence. 

Put  V.  Selection  Process  and 
Evalaatioa  Criteria 

A.  Selection  Process 

Each  proposal  will  be  evaluated  in  a 
two-part  process.  First,  each  proposal 
will  be  screened  to  ensure  it  meets  the 
requirements  as  set  forth  in  this  RFP. 
Proposals  that  meet  these  requirements 
will  be  technically  evaluated.  Each 
proposal  will  be  judged  on  its  own 
merits. 

B.  Technical  Evaluation 

The  review  of  applications  submitted 
for  funding. consideration,  will  consist 
of  a  technical  evaluation  conducted  by 
CSREES  using  the  competitive  peer 
review  process.  Standard  Project  Grant 
applications  will  receive  a  technical 
evaluation  using  the  following  criteria: 

1.  Merit  Scientific,  technical,  or 
educational  merit:  Well  defined 
problem;  clearly  defined  objectives; 
appropriateness  of  approach,  (including 
selection  of  proper  approach  to  address 
systems,  multifoceted,  or 
multidisdplinary  problems); 
demonstrated  integration  of  components 
(such  as  research,  education  and 
extension  components);  degree  of 
feasibility;  soundness  and  effectiveness 
of  management  plan. 

2.  Quality:  Creativity  and 
innovativeness  in  addressing  problem 
and  issues;  selection  of  most 
appropriate  and  qiialified  individuals  to 
address  problem;  competence  and 
experience  of  personnel;  effective 
utUization  of  knowledge  base  in 
addressing  problem:  potential  to 
contribute  solutions  to  stated  problem; 
identified  potential  for  technology 
transfer  and  information  dissemination. 

3.  Relevance:  Proposal  advances 
purposes  for  Federally  supported 
resouch,  education,  and  extension  of 
the  1977  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977.  as  amended  (7 
U.S.C  3107);  potential  to  contribute 
soluticms  to  priority  problems  in 
agriculture;  identification  and 
involvement  of  stakeholders; 
involvement  of  communities  of  interest 
and  stakeholders  in  the  identification  of 
problems  set  forth  in  proposal; 
partnership  with  those  affected  by  the 
outcome. 

Planning  grants  for  FRA  Centers  will 
be  judged  using  the  following  criteria; 

•  Merits  of  the  FRA  Center  concept 

•  Relevance  of  the  futxue  FRA  Center 
to  the  purposes  of  The  Fund 


•  Appropriateness  of  planning 
activities  in  assembling  a  future  FRA 
Center  application 

•  Competence  of  identified 
participants 

Because  planning  grant  applications 
will  constitute  a  preliminary  plan  for 
development  of  a  FRA  Center,  peer 
review  panels  will  concentrate  their 
evaluation  on  the  merit  and  relevance  of 
the  conceptual  framework  to  achieving 
the  goals  of  The  Fund. 

C.  Avgrcunxnatic  Relevance  Review 

The  National  Agricultural  Research, 
Education  and  Economics  Advisory 
Board  will  review  collective  groups  of 
recommended  proposals  (based  on 
technical  evaluation)  to  ensure  the 
relevance  of  the  work  proposed  for 
funding  toward  achieving  the 
programmatic  goals  of  the  Fund. 

Part  VI.  Supplementary  Information 

A.  Access  to  Peer  Review  Information 

After  final  decisions  have  been 
announced,  CSREES  will,  upon  request, 
inform  the  project  director  of  the 
reasons  for  its  decision  on  a  proposal. 
Copies  of  summary  reviews,  not 
including  the  identity  of  the  reviewers, 
will  be  made  available  to  respective 
project  directors  upon  specific  request. 

B.  Grant  Awards 

1.  General:  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  of  CSREES  shall  make  grants  to 
those  responsible,  eligible  applicants 
whose  proposals  are  judged  most 
meritorious  in  the  announced  program 
areas  imder  the  evaluation  criteria  and 
procedures  set  forth  in  this  request  for 
proposals.  The  date  specified  by  the 
Administrator  as  the  effective  date  of 
the  grant  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  hmds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  It  should  be  noted 
that  the  project  need  not  be  initiated  on 
the  grant  effective  date,  but  as  soon 
thereafter  as  practicable  so  that  project 
goals  may  be  attained  within  the  funded 
pn^ect  period.  All  funds  granted  by 
CSREES  under  this  request  for  proposals 
shall  be  expended  solely  for  the  purpose 
for  which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  these 
application  guidelines,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Department's  assistance  regulations 
(Parts  3015,  3016.  and  3019  of  7  CFR). 

2.  Organizational  Management 
Information:  Specific  management 


information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  identified 
under  these  application  guidelines  if 
such  information  has  not  been  provided 
previously  tinder  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
will  be  provided  by  the  sponsoring 
agency  as  part  of  the  preaward  process. 

3.  Grant  Award  Document  and  Notice 
of  Grant  Award:  The  grant  award 
dociunent  shall  include  at  a  minimum 
the  following: 

a.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  imder  the  terms  of  this  request  for 
proposals; 

b.  Title  of  Project; 

c.  Name(s)  and  addres8(es)  of  project 
director(s)  chosen  to  direct  and  control 
approved  activities; 

d.  Identifying  grant  munber  assigned 
by  the  Department 

e.  Project  period,  specifying  the 
amoimt  of  time  the  Etepartment  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

f.  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

g.  Legal  authority(ies)  under  which 
the  grant  is  awarded; 

h.  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

i.  Other  information  or  provisions 
deemed  necessary  by  CSI^S  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

4.  Notice  of  Grant  Award:  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provide 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  dociunent. 

C  Use  of  Funds;  Changes 

1.  Delegation  of  Fiscal  Responsibility: 
The  grantee  may  not  in  whole  or  in  part 
delegate  or  transfer  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

2.  Changes  in  Project  Plans: 

a.  The  permissible  changes  by  the 
grantee,  project  director(s),  or  other  key 
project  personnel  in  the  approved 
project  grant  shall  be  limited  to  changes 
in  methodology,  techniques,  or  other 
aspects  of  the  project  to  expedite 
achievement  of  the  project's  approved 
goals.  If  the  grantee  and/or  the  project 
director(s)  are  uncertain  as  to  whether  a 
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change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
CSREES  authorized  departmental  ofBcer 
(ADO)  for  a  final  determination. 

b.  Changes  in  approved  goals,  or 
objectives,  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnelshall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  of  CSREES  prior  to  effecting  such 
changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  transfers. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approved  in  writing 
by  the  ADO,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
a  grant. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
wiU: 

(1)  Involve  transfers  of  amoimts 
budgeted  for  indirect  costs  to  absorb  an 
increase  in  direct  costs; 

(2)  Involve  transfers  of  amounts 
budgeted  for  direct  costs  to 
accommodate  changes  in  indirect  cost 
rates  negotiated  during  a  budget  period 
and  not  approved  when  a  grant  was 
awarded;  or 

(3)  Involve  transfers  or  expenditiues 
of  amounts  requiring  prior  approval  as 
set  forth  in  the  appUcable  Federal  cost 


principles.  Departmental  regidations,  or 
in  the  grant  award. 

D.  Other  Federal  Statutes  and 
Regulations  that  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include  but  are  not  limited  to: 

7CFRPart  1.1— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  Part  Ic— USDA 
implementation  of  the  Federal  Policy  for 
the  Protection  of  Hiunan  Subjects. 

7  CFR  Part  3— USDA  implemenUtion 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e.. 
Circular  Nos.  A-21,  and  A-122)  and 
incorporating  provisions  of  31  U.S.C 
6301-6308  (formerly  the  Federal  Grant 
and  Cooperative  Agreement  Act  of  1977, 
Pub.  L.  No.  95-224),  as  well  as  general 
poUcy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3017,  as  amended  by  61 
Federal  Register  250,  January  4, 1996 — 
USDA  implementation  of 
Govemmentwide  Debarment  and 
Suspension  (Nonproc\u«ment)  and 
Govenmientwide  Requirements  for 
Drug-Free  Wori^place  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  CirciUar  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3051— USDA 
implementation  of  OMB  CircxUar  No.  A- 
133  regarding  audits  of  institutions  of 


higher  education  and  other  nonprofit 
institutions. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

48  CFR  Part  31— Contract  Cost 
Principles  and  Procedures  of  the  Federal 
Acquisition  Regulation. 

29  U.S.C.  794  (section  504, 
RehabiUtation  Act  of  1973)  and  7  CFR 
Part  15b  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seq.- Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  imiversities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

E.  Confidential  Aspects  of  Proposals 
and  Awards 

When  a  proposal  results  in  a  grant,  it 
becomes  a  part  of  the  record  of  the 
Agency's  transactions,  available  to  the 
public  upon  specific  request 
Information  that  the  Secretary 
determines  to  be  of  a  privileged  nature 
will  be  held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  privileged  should  be 
clearly  mariced  as  such  and  sent  in  a 
separate  statement,  two  copies  of  which 
should  accompany  the  proposal.  The 
original  copy  of  a  proposal  that  does  not 
result  in  a  grant  will  be  retained  by  the 
Agency  for  a  period  of  one  year.  Other 
copies  will  be  destroyed.  Such  a 
proposal  will  be  released  only  with  the 
consent  of  the  appUcant  or  to  the  extent 
required  by  law.  A  proposal  may  be 
withdrawn  at  any  time  prior  to  die  final 
action  thereon. 

Done  at  Washington.  D.C.  this  24th  day  of 
January,  1997. 

B.H.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
(PR  Doc  97-2273  Hied  1-28-97;  8:45  am) 
BaOJNQ  CODE  MIO-a-M 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.1 16J] 

Fund  for  the  Improvement  of 
PotlMCondary  Education— SpecM 
Focua  Competition:  Higher  Education 
Collaboratton  Between  ttw  United 
Stalaa  and  the  European  Community; 
Notice  Inviting  Application  for  New 
Awarda  for  Fiacal  Year  (FY)  1997 

Purpose  of  Program:  To  provide 
grants  to  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  {>ostsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
such  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 

Deadline  for  Transmittal  of 
Applications:  May  16. 1997. 

Deadline  for  Intergovernmental 
Review:  Jxily  15, 1997. 

Applications  Available:  January  30, 
1997. 

Available  Funds:  $1,150,000. 

Estimated  Range  of  Awards: 
$100,000-5175,000  for  three  years. 

Estimated  Average  Size  of  Awards: 
$160,000  for  three  years. 

Estimated  Number  of  Awards:  5-10. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75  [except  as  noted  in 
34  CFR  630.4(a)(2)J,  77,  79,  82,  85,  and 
66;  and  (b)  the  regulations  for  this 
program  in  34  CFR  Part  630. 

Priority 

Invitational  Priority 

Under  34  CFR  630.11(b)(1),  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  invitational 
priority  in  the  next  paragraph.  However, 
an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications  (34  CFR  75.105(c)(1)). 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  student 
mobility  between  the  United  States  and 
the  member  states  of  the  Eiut>pean 
Union. 

Selection  Criteria 

In  evaluating  applications  for  grants 
tmder  this  program  competition,  the 
Secretary  uses  the  following  selection 


criteria  chosen  from  those  listed  in  34 
CFR  630.32: 

(a)  Significance  for  Postsecondary 
Education.  The  Secretary  reviews  each 
proposed  project  for  its  significance  in 
improving  postsecondary  education  by 
determining  the  extent  to  which  it 
would — 

(1)  Achieve  the  purposes  of  the 
particular  program  competition  as 
referenced  in  34  CFR  630.11(b)(1): 

(2)  Address  the  program  priorities  for 
the  particular  program  competition; 

(A)  Encoiuage  cooperation  by 
consortia  of  American  and  European 
imiversities  in  the  coordination  of 
curricula,  the  exchange  of  students,  and 
the  opening  of  educational 
opporttmities  on  the  two  continents: 
and 

(B)  Encourage  cooperation  by 
consortia  of  American  and  European 
imiversities  in  instilling  in  their 
respective  student  bodies  greater 
familiarity  with  the  languages  and 
cultures  of  the  other  continent; 

(3)  Address  an  important  problem  or 
need; 

(4)  Represent  an  improvement  upon, 
or  important  departure  from,  existing 
practice; 

(5)  Involve  learner-centered 
improvements;     . 

(6)  Achieve  far-reaching  impact 
through  improvements  that  will  be 
useful  in  a  variety  of  ways  and  in  a 
variety  of  settings;  and 

(7)  increase  the  cost-effectiveness  of 
services. 

(b)  Feasibility.  The  Secretary  reviews 
each  proposed  project  for  its  feasibility 
by  determining  the  extent  to  which — 

(1)  The  proposed  project  represents  an 
appropriate  response  to  the  problem  or 
need  addressed; 

(2)  The  applicant  is  capable  of 
carrying  out  the  proposed  project,  as 
evidenced  by,  for  example — 

(i)  The  applicant's  imderstanding  of 
the  problem  or  need; 

(ii)  The  quality  of  the  project  design, 
including  objectives,  approaches,  and 
evaluation  plan; 

(iii)  The  adequacy  of  resources, 
including  money  personnel,  facilities, 
equipment,^ and  supplies; 

(iv)  The  qualifications  of  key 
personnel  who  would  conduct  the 
project;  and 

(v)  The  applicant's  relevant  prior 
experience; 

(3)  The  applicant  and  any  other 
participating  organizations  are 
committed  to  the  success  of  the 
proposed  project,  as  evidenced  by,  for 
example — 

(i)  Contribution  of  resources  by  the 
applicant  and  by  participating 
organizations; 


(ii)  Their  prior  vtoA  in  the  area;  and 

(iii)  The  potential  for  continuation  of 
the  proposed  project  beyond  the  period 
of  funding  (tmless  the  project  would  be 
self-terminating);  and 

(4)  The  proposed  project  demonstrates 
potential  for  dissemination  to  or 
adaptation  by  other  organizations,  and 
shows  evidence  of  interest  by  potential 
users. 

(c)  Appropriateness  of  funding 
projects.  The  Secretary  reviews  each 
application  to  determine  whether 
support  of  the  proposed  project  by  the 
Secretary  is  appropriate  in  terms  of 
availabiUty  of  other  fimding  sources  for 
the  proposed  activities. 

Methods  for  Applying  Selection  Criteria 

In  accordance  with  34  CFR  630.32  the 
Secretary  aimounces  the  methods  that 
will  be  used  in  applying  the  selection 
criteria. 

The  Secretary  gives  equal  weight  to 
the  selection  criteria  on  significance, 
feasibility,  and  appropriateness.  Within 
each  of  these  criteria,  the  Secretary  gives 
equal  weight  to  each  of  the  subcriteria 
listed  under  the  selection  criteria 
section  of  this  notice.  In  applying  the 
criteria,  the  Secretary  first  analyzes  an 
application  in  terms  of  each  individual 
criterion  and  subcriterion.  The  Secretary 
then  bases  the  final  judgement  of  an 
application  on  an  overall  assessment  of 
the  degree  to  which  the  applicant 
addresses  all  selection  criteria. 
FOR  APPUCATIONS  OR  INFORMATION 
CONTACT:  Fund  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3100,  ROB-3,  Washington,  D.C.  20202- 
5175;  telephone:  (202)  708-5750 
between  the  hours  of  8  a.m.  and  5  p.m.. 
Eastern  Standard  Time,  Monday 
through  Friday.  Individuals  may  request 
applications  by  submitting  the  name  of 
the  competition,  their  name,  and  postal 
mailing  address  to  the  e-mail  address 
(FIPSE@ED.GOV).  hidividuals  may 
obtain  the  application  text  from  Internet 
address  (http://www.ed.gov/prog-info/ 
FIPSE/).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportuinities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
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for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Audiority:  20  U.S.C.  1 135-1 135a- 
3. 

Dated:  January  23, 1997. 

David  A.  LonganeckBr, 

Assistant  Secretary  for  Postsecondaiy 
Education. 

[FR  Doc  97-2195  Filed  1-28-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAQEMENT  AGENCY 

Changes  to  VM  Hotel  and  Motel  Rre 
Safety  Act  National  Master  List 

AGENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
from,  the  nationd  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  imder  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  February  28. 1997. 
ADDRESSES:  Comments  on  the  master 
list  are  invited  and  may  be  addressed  to 
the  Rules  Docket  Clerk,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  room  840,  Washington,  DC 
20472,  (fax)  (202)  646-4536.  To  be 
added  to  the  NaticHial  Master  List,  or  to 
make  any  other  change  to  the  list,  please 
see  Supplementary  Information  below. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Ottoson,  Fire  Management  Programs 
Branch.  United  States  Fire 
Administration,  Federal  Emergency 
Management  Agency,  National 
Emergency  Training  Center,  16825 
South  Seton  Avenue,  Emmitsburg,  MD 
21727,  (301)  447-1272. 
SUPPLEMENTARY  INFORMATION:  Acting 
under  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990,  15  U.S.C.  2201  note,  the 


United  States  Fire  Administration  has 
worked  Mrith  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act.  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Friday,  June  21, 1996,  61  FR 
32036-32256. 

Parties  wishing  to  be  added  to  the 
National  Master  List,  or  to  make  any 
other  change,  should  contact  the  State 
office  or  official  responsible  for 
compiling  listings  of  properties  which 
comply  with  the  Hotel  and  Motel  Fire 
Safety  Act.  A  list  of  State  contacts  was 
published  in  61  FR  32032,  also  on  June 
21, 1996.  If  published  list  is  unavailable 
to  you,  the  State  Fire  Marshal's  office 
can  direct  you  to  the  appropriate  office. 
The  Hotel  and  Motel  Fire  Safety  Act  of 
1990  National  Master  List  is  now 
accessible  electronically.  The  National 
Master  List  Web  Site  is  located  at: 

http :// www.  usfa/fema  .gov/hotel/ 
index.htm 

Visitors  to  this  web  site  will  be  able 
to  search,  view,  download  and  print  all 
or  part  of  the  National  Master  list  by 
State,  city,  or  hotel  chain.  The  site  also 
provides  visitors  with  other  information 
related  to  the  Hotel  and  Motel  Fire 
Safety  Act.  Instructions  on  gaining 
access  to  this  information  are  available 
as  the  visitor  enters  the  site. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 


the  list,  that  are  received  bom  the  State 
offices.  Each  update  contains  or  may 
contain  three  categories:  "Additions;" 
"Corrections/changes:"  and 
"Deletions,"  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 
inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office, 
Superintendent  of  Docimients, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-00049-1. 

Dated:  )anuary  23, 1997. 
David  L.  de  Courcy, 
Acting  Genera]  Counsel. 

The  update  to  the  national  master  list 
for  the  month  of  January  1997  follow: 
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Additions 

AZ: 

AZ0264. 

DC: 

DC0063 
DC0061 
DC0062 

DE: 

DE0038 


WV 


MN0304 


WV0247 

CORREC- 
TIONS/ 
CHANGES 

AZ: 

AZ0035.. 


OR: 


MNa268 

OR0112 
OR0180 


Property  name 


Homestead  Village 

Entessy  Row  Hilton 

Howard  Johnson  Hotel  Suites 
Wyndham  Bristol  Hotel 

Best  Western  Gold  Leaf 

Radeson  Inn  Saint  Paul 

Expcessway  Motor  Inn 


Windemere  Hotel  &  Conference 
Center. 

Engesser  House 

Comfort  Inn  Lagrande  

Lalceview  Lodge  Motel  


PO  box/Rt  No.  and  street  ad- 
dress 


18405  N.  27th  Ave 


2015  Massachusetts  Ave.,  N.W 
1430  Rhode  Island  Ave.,  N.W  .. 
2430  Pennsylvania  Ave.,  NW  ... 

1400  Highway  One 

411  Minnesota  Street 

6333  Emerson  Ave 


2047  S.  State  Hwy.  92 

1202  S.  Minnesota  Ave 

1711  21st  St 

301  North  9  Street 


City 


Phoenix  

Washington  .. 
Washington  .. 
Washington  .. 

Dewey  Beach 

SL  Paul 

Parfcersburg  .. 


Sierra  Vista 

SL  Peter .... 

Lagrande  ... 
Laiteview  ... 


State/zip 


AZ  85023 

DC  20036 
DC  20005 
DC  20037 

DE  19971 

MN  55101 

WV  26101 


AZ  85635 


MN  56082 

OR  97367 
OR  97630 


Phone 


(602)843-1151 

(202)  265-1600 
(202)  462-7771 
(202)955-6400 

(302)226-1100 

(800)333-3333 

(304)  485-1851 


(602)  459-5900 


(800)  688-2646 

(541)963-3100 
(541)947-2000 
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Indftx 

Property  name 

PO  box/Rt  No.  and  street  ad- 
dress 

City 

Stated 

Ptwne 

OR0056 

Paricskje  Motel 

1480  Shennan  Ave 

North  Bend 

Warm  Springs 

Hunlingtot) 

OR97459 
OR  97761 

WV  25705 

(541)  756-4124 
(541)553-1112 

(304)  529-1331 

OR0188 

Kah  Nee  Ta  Resort 

PO  Box  K.  100  Main  St .._ 

3325  US  RL  60  East 

DELETIONS 

WV: 

WV0243 

Eoono  Lodge 

[FR  Doc.  97-2201  Filed  1-28^7;  8:45  am] 
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Department  of 
Energy 

10  CFR  Part  1008 

Privacy  Act  of  1974;  Implementation; 

Proposed  Rule  and  System  of  Records; 

Notice 
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DEPARTMENT  OF  ENERGY 

10  CFR  PART  1008 
Rmi901-AA62 

Privacy  Act  of  1974;  Records 
Maintained  on  Individuals 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  proposes  to  amend  its  Privacy 
Act  regulations  by  adding  a  system  of 
records  to  the  list  of  systems  exempted 
from  certain  subsections  of  the  Act. 
Exemption  from  certain  subsections  is 
needed  to  enable  the  Office  of  Inspector 
General  (OIG)  to  perform  its  duties  and 
responsibilities. 

The  new  system  of  records  will  be 
entitled  "Allegation-Based  Inspections 
Files  of  the  Office  of  Inspector  General," 
and  will  allow  the  Office  of  Inspector 
General  to  perform  its  functions 
mandated  by  statute,  regulation  or 
executive  order.  The  system  will 
maintain  documents  collected  in  the 
process  of  conducting  inspections.  An 
Office  of  Inspector  General  inspection  is 
an  examination  of  DOE  or  DOE 
contractor  organizations,  programs, 
projects,  functions,  or  activities.  The 
proposed  system  of  records  will  cover 
only  the  files  of  inspections  predicated 
on  allegations  or  complaints  and  which 
identify  subjects  and  sources  of  ' 

information  by  name.  Inspections 
performed  relate  to  sensitive  allegations 
of  wrongdoing  received  concerning 
certain  individuals,  including  agency 
and  DOE  contractor  employees,  or  other 
persons  or  entities  with  some 
relationship  to  the  agency.  Allegations 
include,  but  are  not  limited  to,  abuse  of 
authority;  misuse  of  government  time, 
property,  or  position;  conflicts  of 
interest,  or  other  non-criminal 
violations  of  law,  rules,  or  regulations. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  31, 1997. 
A0ORCS8:  Written  comments  should  be 
directed  to:  GayLa  D.  Sessoms.  Director, 
Freedom  of  Information  Act  and  Privacy 
Act  Division,  U.S.  Department  of 
Energy,  HR-78, 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
GayLa  D.  Sessoms,  Director,  Freedom  of 
Information  Act  and  Privacy  Act 
Division,  U.S.  Department  of  Energy, 
HR-78, 1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  (202)  586- 
5955;  or  Jacqueline  M.  Becker.  Office  of 
Inspector  General.  U.S.  Department  of 
Energy,  IG-1, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585, 
(202)  586-4393;  or  Abel  Lopez.  Office  of 


General  Counsel.  U.S.  Department  of 
Energy.  GC-80, 1000  Independence 
Avenue.  SW,  Washington.  DC  20585. 
(202)  586-8618. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Analysis 

m.  Procedural  Requirements 
A.  Regulatory  Review 
EL  Review  Under  Executive  Order  12778 
C  Review  Under  the  Regulatory  Flexibility 
Act 

D.  Review  Under  the  Paperwork  Reduction 
Act 

E.  Review  Under  Executive  Order  12612 

F.  Review  Under  National  Environmental 
Policy.Act 

IV.  Public  Comments 

L  Background 

The  Privacy  Act  of  1974,  as  amended, 
at  5  U.S.C.  552a(k)  provides  that  the 
head  of  an  agency  may  exempt  an 
agency  system  of  records  from  certain 
provisions  of  the  Act.  Accordingly,  this 
new  system  of  records  is  added  to  the 
list  of  systems  exempted  by  the 
Department  of  Energy  from  certain 
subsections  of  the  Act. 

The  purpose  of  this  rule  is  to  amend 
the  Department  of  Ener^'s  Privacy  Act 
regulations  to  enable  the  Office  of 
Inspector  General  to  carry  out  its  duties 
and  responsibilities  as  mandated  by  the 
Inspector  General  Act.  The  Inspector 
General  is  mandated  to  promote 
economy,  effectiveness,  and  efficiency 
within  the  agency  and  to  prevent  and 
detect  fraud,  waste  and  abuse  in  agency 
programs  and  operations. 

The  Office  of  Inspections  in  the  Office 
of  Inspector  General  compiles  various 
files  that  are  collected  and  maintained 
to  assist  in  the  performance  of  the 
functions  of  the  Office  of  Inspector 
General.  The  Office  of  Inspections 
performs  various  inspections  and 
analyses  as  required  by  the  Office  of 
Inspector  General.  An  inspection  by  the 
Office  of  Inspector  General  is  an 
examination  of  a  DOE  or  DOE  contractor 
organization,  program,  project,  function, 
or  activity.  The  proposed  system  of 
records  will  cover  only  the  files  of 
inspections  predicated  on  allegations,  or 
complaints  and  which  identify  subjects 
and  sources  of  information  by  name. 
Inspections  performed  relate  to  sensitive 
allegations  of  wrongdoing  received 
concerning  certain  individuals, 
including  agency  employees,  or  other 
persons  or  entities  with  some 
relationship  to  the  agency  and  DOE 
contractor.  Allegations  include,  but  are 
not  limited  to,  abuse  of  authority; 
misuse  of  government  time,  property,  or 
position;  conflicts  of  interest;  or  other 
non-criminal  violations  of  law,  rules,  or 
regulations. 


n.  Analysis 

The  Department  of  Energy  proposes  to 
exempt  this  system  of  records  from 
certain  provisions  of  the  Privacy  Act 
pursuant  to  subsections  (k)(l)  and  (k)(2) 
of  the  Act.  The  system  of  records  is 
exempt  fitim  the  following  subsections: 

System  Exempted  From  Certain 
ftiowsio/is  of  the  Act 

Under  subsections  (k)(l)  and  (k)(2)  of 
the  Privacy  Act,  this  sjrstem  of  records 
is  exempt  irom  the  following 
subsections:  5  U.S.C.  552a(c)(3),  5 
U.S.C.  552a(d).  5  U.S.C.  552a(e){l).  5 
U.S.C.  552a(e)(4)  (G)  and  (H).  5  U.S.C. 
552a(f). 

Exemption  (k)(l)  provides  that  the 
head  of  an  agency  may  exempt  an 
agency  system  of  records  from  certain 
provisions  of  the  Privacy  Act  if  the 
system  of  records  is  subject  to  section 
552(b)(1)  of  the  Freedom  of  Information 
Act.  5  U.S.C.  552.  That  section  of  the 
Freedom  of  Information  Act  protects 
from  disclosure  national  security 
information  classified  under  an 
Executive  Order.  The  proposed  system 
of  records  will  contain  properly 
classified  national  security  information 
in  the  OIG's  Allegation-Based 
Inspections  files. 

The  detailed  reasons  for  exemptions 
under  5  U.S.C.  552a(k)(l)  follow: 

(1)  5  U.S.C.  552a(c)(3)  requires  that, 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosiue 
of  the  record  to  other  persons  or 
agencies.  This  accoimting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
Department  of  Energy  has  programs 
involving  classified  material  which  may 
be  the  subject  of  an  Office  of  Inspections 
review.  The  application  of  these 
provisions  to  reviews  involving 
properly  classified  material  could 
disclose  classified  information.  If  this 
classified  material  were  disclosed,  the 
national  security  mig^t  be 
compromised. 

An  example  of  an  issue  involving 
classified  security  information  would  be 
a  review  of  the  Department's 
maintenance  or  transportation  of  special 
nuclear  material.  Such  information 
could  be  sought  by  terrorist  groups. 
Another  example  would  be 
Departmental  work  with  intelligence 
information  obtained  irom  other  Federal 
agencies. 

(2)  5  U.S.C.  552a(d).  (e)(4)(G)  and  (H). 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
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an  individual  who  requests  access  to  or 
amendment  of  records;  and  agency 
procedures  relating  to  access  to  and 
amendment  of  records  and  the  content 
of  information  contained  in  such 
records.  If  these  provisions  were  applied 
to  classified  material  in  the  Allegation- 
Based  Inspections  Files,  this  coiUd  (1) 
interfere  with  inspections  or  inquiries 
imdertaken  in  connection  with  national 
security;  (2)  disclose  the  identity  of 
so\ut»s  kept  secret  to  protect  the 
national  security;  (3)  reveal  classified 
information  supplied  by  these  sources 
to  protect  the  national  security;  or  (4) 
generally  violate  the  secrecy  of  the 
classification. 

The  Office  of  Inspections  also 
conducts  counterintelligence 
administrative  inqiiiries  and 
inspections.  These  reviews  are 
conducted  to  uncover  clandestine 
relationships,  contacts  with  foreign 
intelligence  services,  and  other  hostile 
activities.  Such  actions  could  be 
directed  against  Departmental  facilities, 
property,  personnel,  programs,  and 
contractors  and  contractor  employees. 
These  hostile  activities  may  be 
conducted  by  foreign  powers,  foreign 
organizations  or  their  agents.  In 
conducting  these  reviews,  the  Office  of 
Inspections  collects  classified 
information  that  if  disclosed  could 
compromise  Federal  coimterintelligence 
activities. 

The  Office  of  Inspections  may 
compile  information  pertaining  to 
foreign  energy  matters.  Disclosiue  of 
this  information  could  identify  sensitive 
sources  and  methods  used  by  the 
national  intelligence  community.  The 
Office  of  Inspections  also  may  compile 
information  regarding  classified 
technology  being  developed  by  the 
Department  or  other  agencies. 
Disclosiue  of  this  information  could 
identify  sensitive  Departmental  projects 
or  operations  that  could  be  targets  of 
foreign  intelligence  service  operations. 

(3)  5  U.S.C.  S52a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
The  OIG  does  not  create  the  material  it 
collects  and  thus  has  no  control  over  the 
content  of  that  material. 

There  are  additional  reasons  why 
application  of  this  provision  could 
impair  inspections  and  interfere  with 
the  statutory  responsibihties  of  the  OIG. 
It  is  not  alvrays  possible  to  detect  the 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
inspection  or  inquiry.  This  applies 
when  an  inspection  or  inquiry  uses 
properly  classified  information. 


Relevance  and  necessity  are  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevancy  and  necessity  of  such 
information  can  be  established. 
Furthermore,  information  outside  the 
scope  of  the  OIG's  jiuisdiction  may  be 
helpful  in  establishing  patterns  of 
activities  or  problems  or  in  developing 
information  that  should  be  referred  to 
other  entities.  Such  information  cannot 
always  readily  be  segregated. 
The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a  (k)(2) 
follow: 

(1)  5  U.S.C.  552a(c)(3)  requires  that, 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accoimting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
diate,  nature  and  purpose  of  each 
disclosure  of  the  record,  and  the  name 
and  address  of  the  recipient.  To  apply 
this  provision  would  alert  those  who 
may  be  the  subjects  of  an  inspection  or 
inquiry  pertaining  to  an  allegation  or 
complaint  to  the  existence  of  the 
inspection  or  inquiry,  or  that  they  are 
the  subjects  of  an  inspection  or  inquiry. 
Release  of  information  to  subjects  of 
such  an  inspection  or  inquiry  could 
provide  the  subject  with  significant 
information  concerning  the  natiue  of  the 
inspection  or  inquiry  and  could  result 
in  the  altering  or  destruction  of 
documentary  evidence,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  inspection  or  inquiry. 

(2)  5  U.S.C.  552a(d),  (e)(4)(G)  and  (H), 
and  (f)  relate  to  the  follovnng:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to  or 
amendment  of  records;  and  agency 
procedures  relating  to  access  to  and 
amendment  of  records  and  the  content 
of  information  contained  in  such 
records.  This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  to  notify  an  individual  at  the 
individual's  request,  of  the  existence  of 
records  in  an  inspection  file  pertaining 
to  a  complaint  or  allegation  about  the 
individual  or  to  grant  access  to  this  type 
of  inspection  file  could  (1)  interfere 
with  inspections  proceedings  predicated 
on  a  complaint  or  allegation,  (2) 
constitute  an  imwarranted  invasion  of 
the  personal  privacy  of  others,  (3) 
disclose  the  identity  of  confidential 
sources  and  reveal  confidential 
information  supplied  by  those  sources, 
or  (4)  disclose  inspection  techniques 
and  procedures. 

In  addition,  this  system  is  exempt 
from  paragraph  (d)(2)  of  this  section. 


because  to  require  the  Office  of  the 
Inspector  General,  to  amend  information 
thought  to  be  incorrect,  irrelevant  or 
untimely,  because  of  the  nature  of  the 
information  collected  and  the  essential 
length  of  time  it  is  maintained,  would 
create  an  impossible  administrative  and 
investigative  burden  by  forcing  the 
agency  to  continuously  retrograde  its 
investigations  attempting  to  resolve 
questions  of  accuracy. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accompUsh  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  because: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
inspection  involving  a  complaint  or 
allegation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  ultimately  may  be  deemed 
unnecessary,  ft  is  only  after  the 
information  is  evaluated  or  the  case  is 
closed  that  the  relevancy  and  necessity 
of  such  information  can  be  established. 

c.  In  any  inspection  involving  a 
complaint  or  allegation,  the  Inspector 
General  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  the 
Inspector  General's  jxuisdiction.  In  the 
interest  of  effective  law  enforcement, 
the  Inspector  General  should  be  able  to 
retain  this  information  to  aid  in 
establishing  patterns  of  program 
violations  or  criminal  activity,  and 
provide  leads  for  those  law  enforcement 
agencies  charged  with  enforcing 
criminal  or  dvil  law. 

d.  In  conducting  an  inspeedon  or 
inquiry  involving  a  complaint  or 
allegation,  information  obtained  may 
relate  to  the  main  purpose  of  the 
inspection  or  inquiry  and  to  matters 
under  the  jurisdiction  of  another 
agency.  Such  information  is  not 
normally  readily  segregable. 

m.  Procedural  Requirements 

A.  Regulatory  Review 

Today's  regulatory  action  has  been 
determined  not  to  be  a  "significant 
regulatory  action"  under  Executive 
Onier  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  today's  action  was 
not  subject  to  review  imder  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs. 
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B.  Review  Under  Executive  Oder  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform."  61  FR  4729  (February  7, 1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation:  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regidation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 
(2)  clearly  specifies  any  effect  cm 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  biuden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  agencies  to  review  regulations 
in  light  of  applicable  standards  in 
section  3(a)  and  section  3(b)  to 
determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  DOE  has  completed  the  required 
review  and  determined  that,  to  the 
extent  permitted  by  law,  the  proposed 
regulations  meet  the  relevant  standards 
of  Executive  Order  12988. 

C.  Review  Under  the  Regulatory 
Flexibility  Act 

This  rule  was  reviewed  under  the 
Regulatory  ilexibility  Act  of  1980,  Pub. 
L.  96-354.  The  Regulatory  Flexibility 
Act  requires  the  preparation  of  a 
regulatory  flexibility  analysis  for  any 
proposed  rule  which  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  have  no  impact  on 
interest  rates,  tax  policies  or  liabilities, 
the  cost  of  goods  or  services,  or  other 
direct  economic  factors.  The  nUe  will 
also  not  have  any  indirect  economic 
consequences  such  as  changed 
construction  rates. 

The  Department  of  Energy  certifies 
that  the  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
regiUatory  flexibiUty  analysis  has  been 
prepared  since  there  is  no  significant 
impact  on  small  entities. 


D.  Review  Under  the  PaperwoH: 
Reduction  Act 

No  new  information  collection  or 
record  keeping  requirements  are 
imposed  by  this  proposed  rule.  As  a 
result,  no  OMB  clearance  is  required 
luder  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3501  et  seq.). 

E.  Review  Under  Executive  Order  12612 

Executive  Order  12612,  entitled 
"Federalism,"  52  FR  41685  (October  30, 
1987),  requires  that  regulations,  rules, 
legislation,  and  any  other  policy  actions 
be  reviewed  for  any  substantial  direct 
effiects  on  States,  on  the  relationship 
between  the  Federal  Government  and 
the  States,  or  in  the  distribution  of 
power  and  responsibifities  among 
various  levels  of  Government.  If  Uiere 
are  sufficient  substantial  direct  effects, 
then  the  Executive  Order  requires 
preparation  of  a  federalism  assessment 
to  be  used  in  all  decisions  involved  in 
promulgating  and  implementing  a  new 
policy  action.  The  proposed  rule  will 
not  affect  States,  or  the  relationship 
between  the  Federal  Government  and 
the  States,  in  any  direct  way. 

F.  Review  Under  the  National 
Environmental  Policy  Act 

The  proposed  rulemaking  would 
amend  the  Department's  regulations  that 
implement  the  Privacy  Act  at  10  CFR 
part  1008,  "Records  Maintained  on 
Individuals  (Privacy  Act),"  by  adding  a 
new  system  of  records  to  the  list  of 
systems  exempted  bom  certain 
subsections  of  the  Privacy  Act.  Under 
the  new  system  of  records,  the 
Department  would  maintain  dociunents 
collected  in  inspections  conducted  by 
the  Office  of  Inspector  General. 
Implementation  of  the  proposed  rule 
would  only  affect  the  manner  in  which 
certain  files  are  maintained  and  made 
accessible  to  the  public,  and  would  not 
result  in  environmental  impacts.  The 
Department  has  therefore  determined 
that  the  proposed  rule  is  covered  imder 
the  Categorical  Exclusion  foimd  at 
paragraph  A.  5  of  appendix  A  to  subpart 
D,  10  CFR  part  1021,  which  applies  to 
the  amendment  or  interpretation  of 
existing  regulation  that  does  not  change 
the  environmental  effect  of  the  rule 
being  amended.  Accordingly,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IV.  Public  Commentt 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views,  or 
commoits  with  respect  to  the  proposed 
amendments  to  the  Privacy  Act 
regulations  of  the  Department  of  Energy 
as  set  forth  in  this  notice.  Those 


interested  in  participating  should 
submit  three  copies  of  written 
comments  to  the  individual  whose 
name  is  listed  in  the  "ADDRESS" 
section  of  this  notice.  The  regulatory 
action  does  not  involve  any  significant 
issues  of  fact  or  law.  43  U.S.C.  7igi(c). 
Therefore,  DOE  is  conducting  this 
proceeding  imder  5  U.S.C.  553  and  has 
decided  that  there  is  no  need  to 
schedule  a  public  hearing.  All 
comments  received  will  be  available  for 
public  inspection  in  the  Department  of 
Energy's  Freedom  of  Information  Public 
Reading  Room,  lE-190.  the  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday  except  Federal  holidays. 
All  written  comments  received  by  the 
date  listed  in  the  DATES  section  of  this 
notice  will  be  carefully  assessed  and 
fully  considered  before  the  proposed 
amendment  is  published  as  a  final  rule. 
Any  information  considered  to  be 
confidential  must  be  so  identified  and 
submitted  in  writing.  Please  submit  only 
one  copy  of  such  information.  The 
Department  of  Energy  reserves  the  right 
to  determine  the  confidential  status  of 
information  identified  as  confidential. 
The  Department  has  concluded  that 
this  proposed  rule  does  not  involve  a 
substantial  issue  of  fact  or  law  and  that 
the  rule  should  not  have  substantial 
impact  on  the  nation's  economy  or  on 
a  large  niunber  of  individuals  or 
businesses.  Therefore,  pursuant  to  the 
Department  of  Energy  Organization  Act, 
Pub.L.  95-91,  the  Department  of  Energy 
does  not  plan  to  hold  a  public  hearing 
on  this  proposed  rule. 

List  of  Subjects  in  10  CFR  Part  1008 

Privacy. 

Issued  in  -Washington,  DC  on  December  31. 
1996. 

Archer  L.  Durham, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

For  the  reasons  set  forth  in  the 
preamble,  10  CFR  part  1008  is  proposed 
to  be  amended  as  set  forth  below: 

PART  1008--RECORDS  MAINTAINED 
ON  INDIVIOUALS  (PRIVACY  ACT) 

1.  The  authority  citation  continues  to 
read  as  follows: 

Autfaoritjr:  42  U.S.C  7101.  et.  seq.. 
Executive  Order  12091,  (42  FR  46267),  5 
U.S.C  552a. 

2.  Section  1008.12  is  amended  by 
adding  paragraphs  (b)(2)(ii)(M)  and 
(b)(3)(u)(0)  to  read  as  follows: 

11008.12    ExempOona. 
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(b)*  •  * 

(2)*  •  • 

(ii)  •  •  • 

(M)  Allegation-Based  Inspections 
Files  of  the  Office  of  Inspector  General 
(DOE-63). 

(3)*  *  *  . 

(ii)*  •  • 

(O)  Allegation-Based  Inspections  Files 
of  the  Office  of  Inspector  General  (DOE- 
83). 
*       •       •        •       • 

(PR  Doc.  97-2178  Filed  l-2ft-97: 8:45  ami 
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DEPARTMENT  OF  ENERGY 

Prtvaey  Act  of  1974;  EstabliahiMnt  of 
a  Now  System  of  Records 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  establishment  of  a 
system  of  records. 

summary:  The  Department  of  Energy 
(DOE)  proposes  to  establish  a  system  of 
records  identified  as  DOE-83  and 
entitled  "Allegation-Based  Inspections 
Files  of  the  Office  of  Inspector  General." 
The  Office  of  bispector  General's  (OIG's) 
Office  of  Inspections  compiles  various 
files  that  are  collected  and  maintained 
to  assist  in  the  performance  of  the 
functions  of  the  Office  of  Inspector 
General  (OIG).  The  Office  of  Inspections 
performs  various  inspections  and 
analyses  as  required  by  the  OIG.  An  OIG 
inspection  is  an  examination  of  a  DOE 
or  DOE  contractor  organization, 
program,  project,  function,  or  activity. 
Tne  proposed  system  of  records  will 
cover  only  the  ^s  of  inspections  based 
on  allegations  oi^omplaints  and  which 
identify  subjects  and  sources  of 
information  by  name.  Inspections 
performed  relate  to  sensitive  allegations 
of  wrongdoing  received  concerning 
certain  individuals,  including  agency  or 
DOE  contractor  employees,  or  other 
persons  or  entities  with  some 
relationship  to  the  agency.  Allegations 
include,  but  are  not  limited  to,  abuse  of 
authority;  misuse  of  government  time, 
property,  or  position;  conflicts  of 
interest;  whistleblower  reprisal:  or  other 
non-criminal  violations  of  law,  rules,  or 
regulations.  The  proposed  system  of 
records  will  contain  work  papers, 
siunmaries  of  work  papers,  memoranda 
of  interviews,  interview  notes, 
memoranda  to  the  file,  memoranda  for 
the  record,  information  provided  by 
complainants,  contractors  and  other 
interested  parties,  and  related 
documentation 

DATES:  Comments  should  be  submitted 
on  or  before  March  31. 1997. 
A0ORES8:  Written  conmients  should  be 
addressed  to  GayLa  D.  Sessoms, 
Director,  Freedom  of  Information  Act 
and  Privacy  Act  Division,  U.S. 
Department  of  Energy,  HR-78. 1000 
Independence  Avenue.  SW, 
Washington,  DC  20585,  (202)  586-5955. 

FOR  FURTHER  MfORMATION  CONTACT: 

Jacqueline  M.  Becker.  Office  of 
bspector  General,  U.S.  Department  of 
Energy.  IG-1, 1000  Independence 
Avenue,  SW,  Washington.  DC  20585. 
(202) 586-4393; or 

GayLa  D.  Sessoms,  Director.  Freedom  of 
Information  Act  and  Privacy  Act 
Division.  U.S.  Department  of  Energy. 


HR-78, 1000  Independence  Avenue. 
SW.  Washington.  DC  20585.  (202) 
586-5955;  or 
Abel  Lopez,  Office  of  General  Counsel, 
U.S.  Department  of  Energy,  GC-80, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585,  (202)  586- 
8618. 

SUPPLEMENTARY  INFORMATION:  This 
notice  establishes  a  new  system  of 
records  entitled  "Allegation-Based 
Inspections  Files  of  the  Office  of 
Inspector  General."  The  proposed 
system  of  records  will  cover  only  the 
files  of  inspections  based  on  allegations 
or  complaints  and  which  identify 
subjects  and  sources  of  information  by 
name.  The  system  of  records  is 
necessary  to  perform  the  functions  of 
the  Office  of  Inspector  General. 
Exemptions  to  certain  provisions  of  the 
Privacy  Act  also  are  necessary  and  are 
being  published  as  a  Proposed  Rule 
elsewhere  in  this  issue. 

Allegation-Based  Inspections  Files  are 
maintained  to  document  information 
concerning  allegations  or  complaints 
about  DOE  or  DOE  contrator  programs 
or  operations.  The  files  may  contain 
information  about  civil  or 
administrative  wrongdoing,  or  about 
fiaud.  waste,  or  mismanagement,  or 
other  violations  of  law  or  regulation. 
This  information  could  be  the  basis  for 
administrative  corrective  action  or 
referrals  to  appropriate  authorities  for 
civil  or  criminal  investigation  or 
prosecution. 

The  Allegation-Based  Inspections 
Files  contain  information  that  if 
disclosed  would  substantially 
compromise  the  effectiveness  of  OIG 
inspections  and  inquiries.  These  files 
contain  information  about  informants, 
complainants,  contractor  persoimel, 
sources  of  information,  witnesses,  and 
inspections  personnel.  These  files  also 
contain  the  names  of  persons  or 
agencies  who  have  received  certain 
infonnation  contained  in  these  files. 

Information  in  this  system  of  records 
will  be  maintained  pursuant  to  certain 
functions  of  the  Inspector  General  (IG). 
Those  functions  require  that  the  Office 
of  Inspections  conduct  inspections  and 
analyses  of  Departmental  operations  and 
programs.  Exemptions  fit>m  certain 
provisions  of  the  Privacy  Act  are  needed 
to  accomplish  the  inspection  function  of 
the  Office  of  Inspector  General,  to 
maintain  the  integrity  and 
confidentiality  of  personal  information, 
and  to  prevent  disclosure  of  sensitive  or 
classified  infonnation.  These 
exemptions  are  also  needed  to  prevent 
subjects  of  inspections  ot  inquiries  from 
friistrating  the  inspection  or  inquiry 
process  and  to  prevoit  the  disclosure  of 


inspection  or  inquiry  techniques. 
Finally,  these  exemptions  will  enable 
the  IG  to  fulfill  commitments  to  protect 
the  confidentiality  of  sources,  to 
maintain  access  to  sources  of 
information,  and  to  avoid  endangering 
sources  or  Office  of  Inspections 
personnel. 

The  information  that  will  be  exempt 
includes,  but  is  not  limited  to, 
information  that  identifies  program 
operating  procedures,  program 
operation  violations,  program 
management  violations,  and  alleged 
violators.  This  information  will  consist 
of  identifying  data  and  information 
about  fraud,  waste,  or  mismanagement. 
Other  exempt  data  will  be 
documentation,  infonnation  from 
informants,  complainants,  contractor 
personnel,  reports  by  inspectors,  and 
information  that  can  identify  an 
individual. 

When  a  Privacy  Act  request  for 
exempt  records  concerning  an 
individual  is  received  fittm  that 
individual,  that  request  will  be 
processed  under  the  Freedom  of 
Infonnation  Act.  This  will  provide  the 
maximum  disclosure  of  responsive 
records  to  the  individual. 

This  system  is  established  pursuant  to 
the  Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3.  The  statute 
mandates  that  the  Inspector  General 
provide  leadership  and  coordination, 
and  recommend  policies  for  activities 
designed  to  promote  economy, 
effectiveness,  and  efficiency  in  the 
adnunistration  of  DOE  programs  or 
operations.  The  IG  is  also  mandated  to 
conduct  activities  relating  to  the 
prevention  or  detection  of  freud  or 
abuse  in  these  programs  or  operations. 

The  maintenance  of  this  system  could 
have  a  substantial  effect  on  the  privacy 
and  other  rights  of  individuals. 
However,  the  Department  has  adopted 
measures  to  ensure  that  maintaining  this 
information  will  not  compromise  the 
privacy  and  other  rights  of  the  affected 
individuals.  The  information  will  be 
collected  only  for  the  stated  purpose, 
access  to  the  information  will  be 
restricted,  and  the  information  will  be 
maintained  in  a  seemed  manner. 

The  text  of  the  system  notice  is  set 
forth  below. 

Issued  in  Washington,  DC  on  December  31, 
1996. 

Arcfaer  L.  Durham, 

Assistant  Secretary  for  Human  Resources  and 
Administration. 

D0E-«3 


Allegation-Based  Inspections  Files  of 
the  Office  of  Inspects  General. 
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SgCUWTY  CLABBfKATWW. 

Generally  unclassified.  Some  records 
may  contain  classified  materiaL 

SYSTBI  location: 

Official  Allegation-Based  Inspections 
Files  are  located  at: 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  Headquarters.  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  PO  Box  5400, 
Albuquerque.  New  Mexico  87115. 

U.S.  Department  of  Energy.  Office  of 
Inspector  General,  PO  Box  2270. 
Livermore,  California  94550. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  PO  Box  1328,  Oak 
Rid^,  Tennessee  37831. 

U.S.  Department  of  Energy,  Office  of 
Inspector  General,  PO  Box  A.  Aiken. 
South  Carolina  29808. 

CATKMNa  OF  MMVDUALS  COVERBt  BY  TME 
SYSTBI: 

Individiials  who  are  the  subjects  of 
inspections  or  inquiries  concerning 
allegations  or  complaints,  individuals 
who  have  pertinent  knowledge  about 
the  inspection  or  inquiry,  individuals 
author^ed  to  fiimish  information, 
confidential  informants,  or 
complainants.  Office  of  Inspector 
General  (OIG)  inspections  personnel, 
and  other  individuals  involved  in  these 
inspections. 

CATEQOHKS  OF  RECOMM  M  TME  SYSTBfe 

Inspection  files  predicated  on 
allegations  or  complaints  and  which 
identify  subjects  and  sources  of 
information  by  name.  Inspections 
performed  relate  to  sensitive  allegations 
of  wrongdoing  received  concerning 
certain  individuals,  including  agency 
employees,  or  other  persons  or  entities 
with  some  relationship  to  the  agency. 
Allegations  include,  but  are  not  limited 
to,  abuse  of  authority;  misuse  of 
government  time,  property,  or  position; 
conflicts  of  interest;  whisUeblower 
reprisal;  or  other  non-criminal 
violations  of  law,  rules,  or  regulations. 

AUTHOMTY  FOR  MAPfTBIANCE  OF  THE  SYSTBI: 

The  Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3. 

FUIV06E(S): 

Pursuant  to  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.  App.  3, 
the  records  in  this  system  are  used  by 
the  OIG  in  furtherance  of  the 
responsibilities  of  the  Inspector  General. 
These  responsibilities  include 
evaluating  the  effectiveness  and 
efficiency  of  an  operation,  determining 
compliance  with  laws  and  regulations, 
evaluating  Departmental  program 


operations  and  results,  preventing  and 
detecting  fraud  and  abuse  in  such 
programs  and  operations,  and  assuring 
the  investigation  of  complaints  by 
contractor  employees  alleging 
retaliation  for  making  disclosures 
protected  imder  10  CFR  part  708  and  41 
U.S.C  315,  section  6006. 

ROUTMi  uses  OF  RECORDS  MAMTASKO  M  THE 
SYSTBI,  MCUNNNQ  CATE00RC8  OF  U88IS  AND 
PURF06ES  OF  SUCH  USES: 

Piirsuant  to  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C.  App.  3, 
information  contained  in  the  files  of  the 
OIG  Office  of  Inspections  is  collected 
and  maintained  in  carrying  out  the 
duties  and  responsibilities  of  the 
Inspector  General  to  evaluate  the 
effectiveness  and  efficiency  of  an 
operation,  determine  compliance  with 
laws  and  regulations,  evaluate 
Departmental  program  operations  and 
results,  and  prevent  and  detect  fiaud 
and  abuse  in  such  programs  and 
operations.  Material  compiled  is  used 
for  prosecutive,  dvil,  or  administrative 
actions. 

1.  Piusuant  to  section  552a(b)(7),  the 
Department  will  provide  a  record  within 
this  system  of  records  for  law 
enforcement  purposes  at  the  prior 
written  request  of  the  head  (or  designee 
of  the  head)  of  a  Federal  agency  or 
instnmientality.  In  the  event  that  a 
record  within  this  system  of  records, 
alone  or  in  conjimction  with  other 
information,  indicates  a  violation  or 
potential  violation  of  law,  regulation, 
policy  or  procedure,  whether  dvil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
Department,  at  its  initiative,  may  refer 
relevant  records  in  the  system  of  records 
as  a  routine  use  to  the  appropriate 
agency,  whether  Federal.  State,  local,  or 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  or  rule, 
regulation  or  order. 

2.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested,  when 
necessary  to  obtain  information  relevant 
to  an  IG  inspection,  the  source  mil  be 
provided  such  information  from  the 
system  of  records  only  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  die  type  of 
information  requested. 

3.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  Federal 
agency,  in  response  to  its  written 
request,  to  fsdlitate  the  requesting 
agency's  decision  concerning  the  hiring 
or  retention  of  an  employee,  the 


issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter  and  the  Department  deems  the 
disclosiire  to  be  compatible  with  the 
purpose  for  which  the  Department 
collected  the  information. 

4.  For  purposes  of  settlement  of 
claims  and  the  preparation  and  conduct 
of  litigation,  a  record  in  this  system  of 
records  may  be  disclosed  to:  (1)  The 
Department's  and  its  ccmtractors' 
cotmsel;  (2)  other  counsel  representing 
the  United  States  Government;  (3) 
individuals  or  companies  represented 
by  Department  coimsel  or  counsel  to 
other  United  States  Government 
agendes;  (4)  opposing  counsel;  (5) 
persons  possessing  information 
pertaining  to  the  daims  or  litigation  to 
the  extent  necessary  to  obtain  relevant 
information;  and  (6)  claimants  or  other 
parties  to  the  claim  or  litigation. 

5.  A  record  from  this  system  of 
records  may  be  disclosed  in  court  or 
administrative  proceedings  to  the 
tribtmals,  counsel,  other  parties, 
witnesses,  and  the  public  (in  publidy 
available  pleadings,  filings  or  discussion 
in  open  court)  when  individuals  or 
entities  listed  below  are  parties  to.  or 
have  an  interest  in,  the  litigation  or 
proceedings  and  the  Department 
determines  that  such  disclosure:  (1)  Is 
relevant  to,  and  necessary  for,  the 
procceeding:  and  (2)  is  compatible  with 
the  purpose  for  which  the  Department 
colleded  the  records: 

(a)  The  agency,  or  any  component 
thereof; 

(b)  Any  employee  of  the  agency  in  his 
or  her  official  capadty; 

(c)  Any  employee  of  the  agency  in  his 
or  her  individual  capadty  where  the 
United  States  has  agreed  to  represent 
the  employee; 

(d)  The  agency's  contradors  and 
contradors'  employees  where  the 
E)epartment  has  agreed,  or  is  obUgated 
by  statute,  to  represent  such  persons; 
and, 

(e)  The  parties  and  their 
representatives  in  a  10  CFR  part  708  and 
41  U.S.C.  315,  section  6006  proceeding. 

6.  A  record  from  this  system  of 
records  may  be  disclosed  to  foreign 
governments  or  international 
organizations,  in  accordance  with 
treaties,  international  conventions,  or 
executive  agreements. 

7.  A  record  from  this  system  of 
records  may  be  disclosed  as  a  routine 
use  to  the  Office  of  Management  and 
Budget  (OMB)  in  connection  with  the 
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review  of  private  relief  legislation  as  set 
forth  in  OMB  Circular  No.  A-19  at  any 
stage  of  the  legislative  coordination  and 
clearance  process  as  set  forth  in  that 
Ciroilar. 

8.  A  record  from  this  system  of 
records  may  be  disclosed  to  Department 
contractors  in  performance  of  their 
contracts,  and  their  officers  and 
employees  who  have  a  need  for  the 
record  in  the  performance  of  their  duties 
subject  to  the  same  limitations 
applicable  to  Department  ofBcers  and 
employees  under  the  Privacy  Act. 

9.  A  record  from  this  system  of 
records  may  be  disclosed  to  a  member 
of  Congress  submitting  a  request 
involving  the  individual  when  the 
individual  has  requested  assistance 
from  the  member  with  respect  to  the 
subject  matter  of  the  record,  and  the 
member  of  Congress  provides  a  copy  of 
the  individual's  request  or  an  other 
written  statement  clearly  delineating  the 
scope  of  the  individual's  request  for 
assistance. 

10.  A  record  from  this  system  of 
records  which  contains  medical  and/or 
psychological  information  may  be 
disclosed  to  the  physician  or  mental 
health  professional  of  any  individual 
submitting  a  request  for  access  to  the 
record  under  the  Privacy  Act  of  1974 
and  the  Department's  Privacy  Act 
regulations  if,  in  its  sole  judgment  and 
good  faith,  the  Department  believes  that 
disclosure  of  the  medical  and/or 
psychological  information  directly  to 
the  individual  who  is  the  stibject  of  the 
record  could  have  an  adverse  effect 
upon  that  individual,  in  accordance 
with  the  provisions  of  5  U.S.C. 
552a(f)(3]  and  applicable  Department 
regulations. 

KMJOES  AND  PfUCnCCS  FOff  STOflMQ, 
MIRftVMU,  ACCCSSMO,  RCTAMMO,  AND 
I  OF  RKOfHW  M  THE  system: 


STORAOE: 

Paper,  micrographic,  and/or 
electronic  media. 

RETIMEVABaiTY: 

By  name' of  individual  involved,  case 
number,  report  title  or  subject  matter. 

SAFEQUANOe: 

Allegation-Based  Inspections  Files  are 
maintained  within  locked  containers  or 
areas.  Classified  information  is 
maintained  in  locked  General  Services 
Administration  approved  class  6 
security  containers.  Data  maintained  on 
personal  computers  can  be  accessed 
only  by  authorized  staff  using 
established  procedures. 


1324.2.  "Records  Disposition."  Records 
within  DOE  are  destroyed  by  shredding, 
burning,  or  burial  in  a  sanitary  landfill, 
as  appropriate.  Automated  files  are 
handled  and  maintained  accordii^  to 
approved  security  processes. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Deputy  Inspector  General  for 
Inspections,  U.S.  Department  of  Energy, 
Room  58-250, 1000  Independence 
Avenue.  SW,  Washington.  DC  20585. 

NOTnCATION  PROCEDURE: 

The  Department  of  Energy  has 
exempted  the  system  from  this 
requirement.  See  the  Exemption  section 
of  this  notice. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures 
above. 


Records  retention  and  disposal 
authorities  are  contained  in  DOE  Order 


CONTESTWM  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals;  individuals  and 
organizations  that  have  pertinent 
knowledge  about  a  subject  individual  or 
corporate  entity;  those  authorized  by  an 
individual  to  furnish  information; 
confidential  informants;  and  Federal 
Bureau  of  Investigation  (FBI)  and  other 
Federal,  state,  and  local  entities. 

SYSTEM  EXEMPTED  FROM  COTTAM  PROVWONS 
OF  THE  ACT: 

Under  5  U.S.C.  552a(k)(l)  and  (2)  of 
the  Privacy  Act,  this  system  is  exempt 
fit)m  the  following  subsections: 
5  U.S.C.  552a(c)(3) 
5  U.S.C.  552a(d) 
5  U.S.C.  552a(e)(l) 
5  U.S.C.  552a(e)(4)  (G)  and  (H) 
5  U.S.C.  552a(f) 

Exemption  (k)(l)  provides  that  the 
head  of  an  agency  may  exempt  an 
agency  system  of  records  bom  certain 
provisions  of  the  Privacy  Act  if  the 
system  of  records  is  subject  to  section 
552(b)(1)  of  the  Freedom  of  Information 
Act.  5  U.S.C.  552.  That  section  of  the 
Freedom  of  Information  Act  protects 
from  disclosure  properly  classified 
national  security  information. 

The  proposed  system  of  records  will 
exempt  properly  classified  national 
security  information  in  the  OIG's 
Allegation-Based  Inspections  Files.  The 
detailed  reasons  for  exemptions  under  S 
U.S.C.  552a(k)(l)  foUow: 

(1)  5  U.S.C.  552a(c)(3)  requires  that, 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accoimting  must  state  the 
date,  nature,  and  purpose  of  each 


disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
Department  of  Energy  has  programs 
involving  classified  material  which  may 
be  the  subject  of  Office  of  Inspections 
review.  The  application  of  this 
accouinting  provision  to  reviews 
involving  properly  classified  material 
could  reveal  classified  material.  If  this 
information  about  classified  material 
were  disclosed,  national  seciuity  might 
be  compromised. 

An  example  of  an  issue  involving 
classified  material  which  can  affect 
national  seouity  would  be  a  review  of 
the  Department's  maintenance  or 
transportation  of  special  nuclear 
material.  Such  information  could  be 
utilized  by  terrorist  groups.  Another 
example  would  be  Departmental  work 
with  intelligence  information  obtained 
from  other  Federal  agencies. 

(2)  5  U.S.C.  552a(d),  (e)(4)  (G)  and  (H), 
and  (f)  relate  to  the  following:  an 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to  or 
amendment  of  records;  and  agency 
procedures  relating  to  access  to  and 
amendment  of  records  and  the  content 
of  information  contained  in  such 
records.  If  these  provisions  were  applied 
to  classified  material  in  the  Allegation- 
Based  Inspections  Files,  this  could  (1) 
interfere  with  inspections  or  inquiries 
undertaken  in  connection  with  national 
security;  (2)  disclose  the  identity  of 
sources  kept  secret  to  protect  national 
security;  (3)  reveal  classified 
information  kept  secret  to  protect 
national  security  supplied  by  these 
sources;  or  (4)  generally  violate  the 
secrecy  of  the  classification. 

For  example,  the  Office  of  Inspections 
conducts  counterintelligence 
administrative  inquiries  and 
inspections.  These  reviews  are  to 
uncover  clandestine  relationships, 
contacts  with  foreign  intelligence 
services,  and  other  hostile  activities. 
Such  actions  could  be  directed  against 
Departmental  facilities,  property, 
persqimel.  programs,  and  contractors 
and  contractor  employees.  These  hostile 
activities  may  be  conducted  by  foreign 
powers,  foreign  organizations  or  their 
agents.  In  conducting  these  reviews,  the 
Office  of  Inspections  collects  classffied 
information  that  if  disclosed  could 
compromise  Federal  counterintelligence 
activities. 

The  Office  of  Inspections  may  also 
compile  information  pertaining  to 
foreign  energy  matters.  Disclosure  of 
this  information  could  identify  sensitive 
sources  and  methods  used  by  the 
national  intelligence  community.  The 
Office  of  Inspections  may  compile   - 
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information  regarding  classified 
technology  being  developed  by  the 
Department  or  other  agencies. 
Disclosure  of  this  information  could 
identify  sensitive  Departmental  projects 
or  operations  that  could  be  targets  for 
foreign  intelligence  service  collection 
operations. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individiial 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
reqiiired  by  statute  or  Executive  Order. 
The  OIG  does  not  create  the  material  it 
collects  and  has  no  control  over  the 
content  of  that  material. 

There  are  additional  reasons  why 
application  of  this  provision  could 
impair  inspections  and  interfere  with 
the  statutory  responsibilities  of  the  OIG. 
It  is  not  always  possible  to  detect  the 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
inspection  or  inquiry.  This  applies 
when  an  inspection  or  inquiry  uses 
properly  classified  information. 
Relevance  and  necessity  are  questions  of 
judgment  and  timing,  and  it  is  only  after 
the  information  is  evaluated  that  the 
relevancy  and  necessity  of  such 
information  can  be  established. 
Furthermore,  information  outside  the 
scope  of  the  OIG's  jurisdiction  may  be 
helpful  in  establishing  patterns  of 
activities  or  problems  or  in  developing 
information  that  should  be  referred  to 
other  entities.  Such  information  cannot 
always  readily  be  segregated. 

The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a(k)(2) 
follow: 

(1)  5  U.S.C.  552a(c)(3)  requires  that, 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accounting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  records  and  the  name 


and  address  of  the  recipient.  To  apply 
this  provision  woiild  alert  those  who 
may  be  the  subjects  of  an  inspection  or 
inquiry  pertaining  to  an  allegation  or 
complaint  to  the  existence  of  the 
inspection  or  inquiry  or  that  they  are  the 
subjects  of  such  an  inspection  or 
inquiry.  Release  of  this  information 
could  result  in  the  altering  or 
destruction  of  doounentary  evidence, 
improper  influencing  of  witnesses,  and 
other  activities  that  could  impede  or 
compromise  the  inspection  or  inqiiiry. 

(2)  5  U.S.C.  552a  (d).  (e)(4)  (G)  and 
(H),  and  (!)  relate  to  the  following:  an 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to  or 
amendment  of  records;  and  agency 
procedures  relating  to  access  to  and 
amendment  of  records  and  the  content 
of  information  contained  in  such 
records.  This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  to  notify  an  individual,  at  the 
individual's  request,  of  the  existence  of 
records  in  an  inspection  file  pertaining 
to  a  complaint  or  allegation  about  the 
individual  or  to  grant  access  to  this  type 
of  inspection  file  could  (1)  interfere 
with  inspections  proceedings  predicated 
on  a  complaint  or  allegation,  (2) 
constitute  an  imwarranted  invasion  of 
the  personal  privacy  of  others,  (3) 
disclose  the  identity  of  confidential 
sources  and  reveal  confidential 
information  supplied  by  those  sources, 
or  (4)  disclose  inspection  techniques 
and  procedures. 

In  addition,  this  system  is  exempt 
bom  paragraph  (d)(2)  of  this  section, 
because  to  require  the  Office  of  the 
Inspector  General,  to  amend  information 
thought  to  be  incorrect,  irrelevant  or 
untimely,  because  of  the  nature  of  the 
information  collected  and  the  essential 
length  of  time  it  is  maintained,  would 
create  an  impossible  administrative  and 
investigative  burden  by  forcing  the 


agency  to  continuously  retrograde  its 
investigations  attempting  to  resolve 
questions  of  accuracy. 

(3)  S  U.S.C  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  because: 

a.  It  is  not  always  possible  to  detect 
the  relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
inspection  involving  a  complaint  or 
allegation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  or  the 
inspection  is  closed  that  the  relevancy 
and  necessity  of  such  information  can 
be  estabUshed. 

c.  In  any  inspection  involving  a 
complaint  or  allegation,  the  Inspector 
General  may  obtain  information 
concerning  the  violation  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  eSiective 
law  enforcement,  the  Inspector  General 
should  be  able  to  retain  this  information 
as  it  may  aid  in  establishing  patterns  of 
program  violations  or  criminal  activity, 
and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
dvil  law. 

d.  In  conducting  an  inspection  or 
inquiry  involving  a  complaint  or 
allegation,  information  obtained  may 
relate  to  the  main  purpose  of  the 
inspection  or  inquiry  as  well  as  to 
matters  under  the  jurisdiction  of  another 
agency.  Such  information  is  not  readily 
segregable. 
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Title  3— 

The  President 


Proclamatioii  6969  of  January  27,  1997 

To  Modify  Application  of  Duty-Free  Treatment  of  Certain  Ar- 
ticles Under  the  Generalized  System  of  Preferences,  and  for 
Other  Purposes 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Pursuant  to  section  503(c)(1)  of  the  Trade  Act  of  1974,  as  amended 
by  Public  Law  104-88;  110  Stat.  1755.  1922  ("the  1974  Act"),  the  President 
may  withdraw,  suspend,  or  limit  the  application  of  the  duty-free  treatment 
accorded  .under  section  501  of  the  1974  Act  (19  U.S.C.  2461)  with  respect 
to  any  article.  With  due  regard  for  the  factors  set  forth  in  sections  501 
and  502(c)  of  the  1974  Act  (19  U.S.C.  2461  and  2462(c)).  I  have  determined 
that  it  is  appropriate  to  modify  the  application  of  duty-free  treatment  under 
title  V  of  the  1974  Act  for  certain  articles,  including  certain  goods  previously 
eligible  for  such  treatment  that  the  Customs  Service  has  reclassified. 

2.  Presidential  Proclamation  6961  of  November  28.  1996,  provided  import 
relief  with  respect  to  certain  broom  com  brooms.  For  certain  subheadings 
of  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS)  established 
to  carry  out  this  relief,  provisions  were  omitted  that  would  have  continued 
staged  reductions  of  special  rates  of  duty  for  the  goods  concerned,  previously 
proclaimed  pursuant  to  section  201(a)  of  the  North  American  Free  Trade 
Agreement  Implementation  Act  (19  U.S.C.  3331(a)).  Further,  other  HTS  provi- 
sions established  by  that  proclamation  contain  conflicting  dates  that  com- 
plicate their  administration.  To  rectify  these  omissions  and  to  permit  proper 
administration  of  the  import  relief,  I  have  decided  that  it  is  necessary  and 
appropriate  to  continue  previously  proclaimed  duty  treatment  for  the  affected 
goods  and  to  make  technical  corrections  in  certain  HTS  provisions. 

3.  Section  213  of  the  Caribbean  Basin  Economic  Recovery  Act,  as  amended 
(CBERA)  (19  U.S.C.  2703).  and  section  204  of  the  Andean  Trade  Preference 
Act  (ATP A)  (19  U.S.C.  3203)  authorize  the  President  to  provide  duty-free 
entry  for  all  eligible  aiiicles.  and  duty  reductions  for  certain  other  articles, 
that  are  the  product  of  any  country  that  has  been  designated  as  a  beneficiary 
coimtry  imder  those  Acts.  To  clarify  the  prefierential  tariff  treatment  provided 
to  particular  dutiable  goods  that  are  the  product  of  beneficiary  countries 
under  the  CBERA  or  the  ATPA  and  that  are  eligible  to  enter  under  HTS 
heading  9802.00.80,  which  provides  for  certain  goods  assembled  abroad 

-using  components  of  U.S.  origin.  I  have  decided  it  is  appropriate  to  provide 
special  rates  of  duty  for  purposes  of  the  CBERA  and  of  the  ATPA  in  heading 
9802.00.80  to  apply  to  such  goods. 

4.  Presidential  Proclamation  6948  of  October  29,  1996,  modified  tariff  provi- 
sions concerning  special  import  quotas  for  upland  cotton.  That  proclamation 
also  modified  certain  provisions  of  the  HTS  and  of  prior  Presidential  procla- 
mations to  correct  technical  errore  and  to  clarify  the  intent  of  previously 
proclaimed  modifications.  In  proclaiming  the  modifications  to  the  provisions 
on  upland  cotton,  a  conforming  change  to  U.S.  note  6  to  subchapter  m 
of  chapter  99  of  the  HTS  was  omitted.  Further,  the  instructions  in  section 
A(5)(c)  of  Annex  U  to  such  proclamation  concerning  modifications  to  sub- 
chapter IV  of  chapter  99  to  the  HTS  contained  an  error.  To  rectify  the 
omission  and  to  correct  the  error  in  instructions,  I  haye  decided  it  is  necessary 
and  appropriate  to  modify  U.S.  note  6  to  subchapter  m  of  chapter  99 
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of  the  HTS  and  to  amend  the  instructions  in  section  A(5)(c)  of  Annex 
n  to  Proclamation  6948. 

5.  Presidential  Proclamation  6763  of  December  23.  1994,  implemented  with 
respect  to  the  United  States  the  trade  agreements  resulting  from  the  Uruguay 
Round  of  multilateral  trade  negotiations,  including  Schedule  XX— United 
States  of  America,  annexed  to  the  Marrakesh  Protocol  to  the  General  Agree- 
ment on  Tariffs  and  Trade  1994.  A  conforming  change  in  a  subheading 
in  subchapter  V  of  chapter  99  of  the  HTS  was  omitted  from  ProclamaUon 
6763.  Further,  particular  HTS  additional  U.S.  notes  implementing  tariff- 
rate  quotas  (TRQs)  for  specified  agricultural  products  do  not  cleariy  reflect 
the  intended  quota  periods  and  the  quantities  permitted  entry  during  such 
quota  periods  and  have  caused  administrative  difficulties.  In  order  to  make 
the  necessary  conforming  change  and  to  correct  the  legal  notes  controlling 
such  TRQs,  I  have  decided  it  is  necessary  and  appropriate  to  modify  a 
subheading  in  subchapter  V  of  chapter  99  and  the  legal  notes  pertainine 
to  such  TRQs.  re 

6.  Presidential  Proclamation  6857  of  December  11,  1995,  implemented  with 
respect  to  the  United  States  certain  modifications  to  the  HTS.  in  conformity 
with  the  obligaUons  of  the  United  States  under  the  International  Convention 
on  the  Harmonized  Commodity  Description  and  Coding  System.  The  Annex 
to  that  proclamation  omitted  provisions  that  would  have  continued  pre- 
viously proclaimed  staged  reductions  of  certain  rates  of  duty  for  the  goods 
concerned,  pursuant  to  section  111(a)  of  the  Uruguay  Round  Agreements 
Act  (URAA)  (19  U.S.C.  3521(a)).  To  rectify  these  omissions.  I  have  decided 
that  it  is  necessary  and  appropriate  to  provide  for  the  continuation  of  pre- 
viously proclaimed  duty  treatment  for  the  affected  goods. 

7.  (a)  Section  115  of  the  URAA  (19  U.S.C.  3524)  requires  the  President 
to  (1)  obtain  advice  regarding  certain  proposed  actions;  (2)  submit  a  report 
to  the  Committee  on  Ways  and  Means  of  the  House  of  Representatives 
and  the  Committee  on  Finance  of  the  Senate;  and  (3)  consult  with  those 
Committees  on  the  proposed  action  during  a  subsequent  60-day  period  to 
meet  the  consultation  and  layover  requirements  of  that  section. 

(b)  Section  604  of  the  1974  Act,  as  amended  (19  U.S.C.  2483),  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act.  and  of  other  acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

8.  I  have  decided  that  it  is  appropriate  to  authorize  the  United  States 
Trade  RepresentaUve  (USTR)  to  perform  the  funcUons  specified  in  section 
115  of  the  URAA  and  certain  functions  under  section  604  of  the  1974 
Act. 

NOW.  THEREFORE,  I.  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  section 
503  of  the  1974  Act.  section  213  of  the  CBERA,  section  204  of  the  ATPA. 
section  604  of  the  1974  Act.  and  section  301  of  title  3.  United  States 
Code,  do  proclaim  that: 

(1)  In  order  to  reflect  in  the  HTS  various  technical  and  conforming  changes, 
to  correct  provisions  of  Proclamations  6948  and  6961,  and  to  modify  the 
special  duty  rates  subcolumn  for  heading  9802.00.80,  the  HTS  and  Proclama- 
tions 6948  and  6961  are  each  modified  as  set  forth  in  Annexes  I  and 
n  to  this  proclamation. 

(2)  In  order  to  modify  the  application  of  duty-free  treatment  under  title 
y  of  the  1974  Act  for  certain  articles,  the  HTS  is  modified  as  set  forth 
in  Annex  m  to  this  proclamation. 

(3)  The  modificaUons  to  the  HTS  made  by  Annexes  I.  n.  and  III  to 
Uiis  proclamation  shall  be  effective  with  respect  to  goods  entered,  or  with- 
drawn from  warehouse  for  consumption,  on  or  after  the  dates  set  forth 
in  such  Annexes  and  during  the  time  periods  specified  therein. 
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(4)  The  USTR  is  authorized  to  perform  the  functions  vested  in  the  President 
under  section  115  of  the  URAA.  In  addition,  the  USTR  is  authorized  to 
exercise  the  authority  provided  to  the  President  luder  section  604  of  the 
1974  Act  to  embody  rectifications,  technical  or  conforming  changes,  or  similar 
modifications  in  the  HTS. 

(5)  Any  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  acftions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
seven,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and^twenty-first. 


\ysv<yXjBJj^^S\h^^ 
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ANNEX  I 

TECHNICAL  AND  CONFORMING  CHANCES  TO  THE 
HAWJOMiaD  TAKIFP  SCHEDULE  OF  THE  UNITED  STATES 


StCtlBn  A-  $ubch«pc«r  III  of  chaptor  99  of  tho  HTS  1*  aodlfiod  on  cho  dac«B 
■•t  forth  In  chla  mccIod  m  follows: 

(1).  Bffoctivo  on  NovMboT  29,  199(-- 

n^J'h  y   f!i!""»  ^''^   **•  l»««»l«t«l7  "uporlor  toxt  to  subhkadlngi 
9903.96  01,  9903.96.03  and  9903.96.05.  oach  nxb  toxt  b«sii»in(  "If  int.rod- 
the  axprosalon  'Novrahor  29,"  and  by  Inacrtlnf  In  Itou  thoroof  -NovoiriMr  2B  •• 
oo^i^L   A?^  ^"""tlna  i«»  tho  Ratoa  of  Duty  I-Sp«elal  aubcolun  for  subheadl^' 
9903.96.01  th«  duty  rata  •6.4C  aach  (CA)»;  * 

(e).   by  delating  fro*  tha  article  description  for  subhaadlQC  9903.96  03 
the  expression  -(aneral  note  to-  and  by  Insartlns  In  lieu  thereof  -aeneral 
note  12  to";  " 

-ni**!;  «^^  v"*!"***  '"  **"  *•*••  '^  ^^  l-Spaeial  subeolum  for  subheading 
9903.96.03  tha  duty  rate  -3.20  each  (CA)';  ^ 

{*)   by  Inserting  In  alphabetical  sequence  in  the  parentheses  following 

««,'^!''«r"!  '*""•"  *"  "*'  "•'••  •'  ^^y   1-Sp«elal  subcoluam  for  subheadlnc 
9903.96.05  the  syabol  -CA';  * 

oofli^L  ,^^  ^"•"'W  In  the  Rates  of  Duty  l-Speclal  subcolum  for  subheading 
9903.96.14  the  duty  rate  "6.4%  (CA)"; 

ooo^*o*  i^^^k"*!"^"*  ^"  '*'•  **"•  "^  ^^y  1-Sl>«clal  subcoltan  for  subheading 
9903.96.16  the  duty  race  *3.2%  (CA)"; 

9<tni^L  i*''  i2!tr«i"f,'"  ^^'  *""  "^  ^^y  I-Sprcla)  subeoluim,  for  subhc^lnes 
!«?:  •  "°3"  "  ••»«»  9903.96.19  the.  duty  r.f  "See  9906.96.01-9906.96.02 
CMX) 

(1).   by  Inserting  In  alphabetical  sequence  in  the  parenrheies  fullowlnr 

^SJIi'^IM"!!  '''!!!".*"  **"  """  "^  ^''y   »-SP«c«al  .ubcduam  for  subheading 
9903.96.18  Che  syabol  "CA";  and 

(J),   by  deleclng  froa  the  arclcle  description  for  subheadtna  9905  96  03 
!^!*SJ*!**'"'  '""10  50-  «>r  9603.10.60-  and  Inserting  In  lieu  thereof 
•9903.96.01.  9903  96.03.  9903.96.14  or  9903.96.16". 

(2).   Effective  on  January  1,  1997- - 

oon^*L  n?'  plating  froa  the  Rates  of  Duty  1 -Special  subcolu«i  for  subheading 

•3  2C  !ach  lS[)^'![n^""  '**^  *"'*  ^^^'   *"**  "^  ln»*rting  in  lieu  thereof 

MoS''m  1A^K'**  !"*  ^"^,1^*   »•'••  of  D-ty  1-Speeial  subcolu*.  for  subheading 
illU  ^   '"•  '  **  *^^'  •"*  ^y   »"»*'t*n«  in  "•"  thereof  "3.2% 

(3).   Effective  on  January  1,  1998- - 

99oS*J*  OW^^l'f"*  ''**.J''!  '^""  "^  ^"^   1- Special  subcoluam  for  subheading 
9903.96.03  tha  duty  rat.  ■3.2C  each  (CA)"  and  by  inserting  in  alphabetical 
sequence  in  the  parentheses  following  the  duty  rate  "Free"  in  such  subcol«M 
for  such  subheading  the  syabol  "CA";  and  suocoiuw 

990?lk  ^l^.tl^'J)^   '"*.^  "•'•"  "'  ^^   ISpecial  subcolum  for  subheading 
l^ll^lt    SL  "^/f,'*  '  "  ^'^^'  "^  ^y   l-Ttlng  m  alphabetical  s.quanc: 
In  Aaparenthasas  following  tha  duty  rata  "Free"  in  such  subeolun  for  such 
suMwaelng  the  syabol  "CA". 

itl  ,   "''"^r  •"  J"«*nr  1.  2005,  by  deleting  fro.  the  Rates  of  Duty  1- 
Special  subcolum  for  subheading  9603.10.60  tha  rate  of  duty  of  "16%  (MX)"  and 

Sti^F^  "•/"  *'l}^^'^*^   ■*'^"**  *"  '•'^  P-r.nthe.as  following  the^ty 
rata  Free"  in  such  aubcoluan  for  such  subheading  the  syabol  "IO"7 

!^;«i?«!i'T  'i!i*\^  "'  ^  "~"  •=•  ProclsMtlon  6961  of  Hovaabar  28.  1996. 
IS  Mdiflcd  by  deleting  the  expression  "See  9906.96.01-9906.96.02  (MX)  (s)" 
and  Inserting  in  limi  th.r.of  "See  9906.96.01-9906.96.02  (MX)". 

StCtlWl  B.   Effective  with  reapect  to  articles  anCerad.  or  withdrawn  froB 
n!!r?'*i'"/'*'*^'*'*"'  *"  ••■  •'"'  January  1.  1992,  the  Ratea  of  Duty  1- 
S  uJ^jin:  r  ***f*"*  "OJ^W  «>  m  subchapter  II  of  chapt.r  98  of  the 
SS,  raH^ille!^  ^"^"f'„*"  '^  P«.nth.tlcal  expression  following  tha 
aucy  rata  'A  duty  upon  cha  full  valu.  of  tha  laportad  article,  last  tha  coat 
or  value  of  such  products  of  the  United  States  (see  U.S.  note  4  of  this 
subchapter)-  the  syabols  "E.  J,"  imediately  after  "C.". 


UMI 
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AIWEX  I  (continued) 


Section  C.   Effective  on  or  after  October  31,  1996,  U.S.  note  6  to  subchapter 
III  of  chapter  99  of  the  HTS  is  aodlfied  by  deleting  'subheadings  9903.52.00 
through  9903.52.20"  and  by  inserting  "subheadings  9903.52.00  throuah 
9903.52.26-  in  lieu  thereof.       ' 

Sggtlgn  P-  Effective  on  or  after  January  1,  1995.  the  article  description  for 
HTS  subheading  9905.40.18  is  Bodified  by  deleting  "4012.90.20"  and  by 
inaerting  "4012.90.45*  in  liau  thereof. 


SgCtJgn  E-  For  subheading  0602.90.90  of  the  HTS.  the  Kates  of  Duty  1-Ceneral 
subcolum  is  Bodifled  on  January  1  of  each  year  in  the  table  below  by  deleting 
the  existing  rate  of  duty  and  by  inserting  in  lieu  thereof  the  rata  of  duty 
specified  in  the  table  below  for  such  year. 


HTS 
Subheading 

0602.90.90 


1997 
6.2% 


123a. 

5.7% 


1999 
5.2% 


2000 
4.8% 


StCtJgn.F-   Section  A(5)(c)  of  Annex  II  to  Presidential  ProclaMtlon  6948  of 
October  29.  1996,  Is  aodlfied  by  deleting  the  following  text  fro»  such 
section:  '  "Boneless  (other  than  processed),  provided  for  In  subheadings 
0201.30.80  or  0202.30.80  and  the  product  of  the  European  CoMMinlty  (Austria, 
Belglua,  Denmark,  Finland,  France,  the  Federal  Republic  of  Cenuny,  Greece, 
Ireland.  Italy,  Luxenbourg,  the  Netherlands.  Portugal,  Spain,  Sweden,  and  the 
United  Kingdon):-  and'. 
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ANNEX  II 

MODIFICATIONS  TO  LEGAL  NOTES  ESTABUSHINC 
TARIFF-RATE  QUOTAS  IN  THE  TARIFF  SCMEOULB 


UMI 


SwtJgn  A-     Additional  U.S.  not*  2  to  chapter  12  of  th*  HTS  Is  aedlflod  eo  th* 
dates  sat  forth  In  this  aaetlen  aa  follows: 

(1).     Effoetlvo  on  January  1,  1997.  hj  dalatlng  sveh  additional  U.S.  nets  2 
and  by  inaartlng  tha  following  naw  additional  U.S.  neta  In  llau  tharaof: 


-I.Th*  ■MNftM  vaMlty  ut  pmmu  ntirad  u«aM>  nMMldtnai  lIK.tO.W.  ia8.».40.  aN.11.a  art 

aM.11.4S  «jplnt  Mm  M'wamh  pviad  Irm,  April  1  In  wy  VMp  Ikrwid  tk*  r*ll«ri««  Ntrck  SI,  Inclwlv*. 
*«ll  nM  MCMd  th*  «jOTtltiM  ipMlfM  hirtin  (artlclw  On  praduet  af  Nnic*  itall  not  to  pwalttad 
•r  Ineltrtid  tnriw  tliU  ^nntitatlw*  IMtMtcn  and  m  tuck  •rtlclM  itoU  to  clMalflaM*  ttaratn). 


Caacrie  torn) 


ArgMitlna 
Other  cotaitria* 
or  arcM 


(ntarad  in  tto  12-amHi 
pw<a4  froaAarll  1.  19M, 
tkrmi^  tto  fe(t«Hli« 
mnh  51,  Iff7,  Ineliatv* 

2*.a» 
i.oa 


«n  t» 

ptrlad  froo  April  1.  ntT, 
thrtu^  tto  f*ll«M<nt 
Mwxk  SI.  19M,  inclwlM 

SS.MS 

•,013 


Far  tto  pwvoM*  o'  thtt  nett,  i^ertt  of  poanitt  in  tto  itoll  itoll  to  ctorpad  apalnat  tto  «twitit<as  in 
tkia  nota  an  tto  toaia  of  n  kilaproM  for  aacli  IN  kllapraM  of  paanuia  in  tto  atoll. 


laparu  af  ptamrta  ««id>r  tliis  not*  arc  Mbjoct  to  atieh  rofulaitana  a*  ■ay  to  ImuM  to  tto  unittd  (tataa 
Trada  tapraaantativo  or  etitor  dnipnatod  apwicy.* 


(2). 
by: 

(a). 
March  31 
April  1. 

(b). 


Effactlva  on  January  1.  1998.  such  additional  U.S.  note  2  la  aodlfled 


deleting  -Entered  In  the  12-aonth  period  froa  April  1.  1996.  through 
.  1997,  Inclusive"  and  Inserting  "Entered  In  the  12-aonth  period  froa 
1997.  through  March  31,  1998.  Inclualvc'  In  lieu  thereof; 
deleting  'Entered  In  the  12-nonth  period  froa  April  1,  1997.  through 
March  31.  1998.  inclusive"  and  inserting  "Entered  in  the  12-aonth  period  froa 
April  1,  1998.  through  March  31.  1999.  inclusive"  in  lieu  thereof; 

(c).   deleting  the  <|uantltles  "29.853"  and  "33.365"  set  out  opposite 
"Argentina"  and  inserting  "33.365"  and  "36.877"  in  lieu  thereof;  and 

(d).   deleting  the  quantities  "5,043"  and  "6.033"  set  out  opposlce  "Other 
countries  or  areas"  and  inserting  "6.033"  and  "7.024"  in  lieu  thereof. 

(3).   Effective  on  January  1.  1999,  such  additional  U.S.  nota  2  is  aodifled 
by: 

(a),  deleting  "Entered  in  the  12-Bonth  period  froa  April  1,  1997,  through 
March  31.  1998.  inclusive"  and  Inserting  "Entered  in  the  12-aenth  period  froa 
April  1.  1998.  through  March  31.  1999.  Inclusive"  in  lieu  thereof; 

(b).  dalatlng  "Entered  In  the  12-aonth  period  froa  April  1,  1998.  through 
March  31.  1999.  inclusive"  and  Inserting  "Entered  In  the  12>aenth  period  froa 
April  1.  1999.  through  March  31.  2000.  Inclualva"  in  lieu  thereof: 

(c).  deleting  the  quantities  "33.36S-  and  "36.877"  set  out  opposite 
"Argentina-  and  Inserting  ^36.877"  and  "40.388"  In  lieu  thereof;  and 

(d).  deleting  the  quantities  "6.033"  and  "7.024"  sat  out  opposite  "Other 
countries  or  areaa"  and  Inaertlng  "7.024"  and  "8.015"  in  lieu  tharaof. 


Effective  on  January  I.  2000.  such  additional  U.S.  nota  2  la  aodlfiad 


(a),  deleting  "Entered  in  the  12-aonth  period  froa  April  1,  1998.  throt^ 
■arch  31.  1999,  inclusive"  and  Inserting  "Entered  in  tha  12-Bonth  period  froa 
April  1.  1999.  throng  March  31.  2000.  inclusive"  In  lieu  thereof; 

(b).  deleting  "Entered  in  the  12-aonth  period  froa  April  1.  1999.  through 
March  31.  2000.  Inclusive"  and  inserting  "Entered  in  the  12-aonth  period  froa 
April  1,  2000,  through  March  31.  2001.  inclusive"  in  lieu  tharaof; 

(e).  deleting  the  quantity  "36.877"  and  "40,388"  aet  out  oppoalte 
Argentina  and  inaertlng  "40.388"  and  "43,901"  In  lieu  thereof;  and 

(d).  deleting  the  quantity  "7.024"  and  "8.015"  aet  out  oppoalte  Other 
countries  or  areas  and  inserting  "8.015"  and  "9,005"  in  lieu  thereof. 
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tumex  II  (centlniMd) 


A(S).     Effccdv*  on  Janu«ry  1,  2001,   such  additional  U.S.  nott  2  is  Mdlflad 

by: 

(a),  daletlnc  'Entered  In  tbe  12-aonch  period  frea  April  1,  1998.  throu^ 
Hatch  31,  1999,  Inclusive*  and  insartinf  'Entered  in  tha  12>aonth  period  froa 
April  1  in  any  year  through  March  31,  inclusive'  iii  lieu  thereof; 

(b).  doletlng  'Entered  in  the  12>nonth  period  Cro«  April  1,  1999.  through 
March  31,  2000,  Inclusive*  frea  such  note: 

(e).  daletlng  the  quantitlea  *40.3>8'  and  '43.901*  sat  out  opposite 
'Argentina'  and  Inserting  '43,901'  in  lieu  thereof;  and 

(d).  deleting  the  quantities  '8,015'  and  ■9,005'  set  out  opposite  'Other 
ceuntrlea  or  areaa'  and  inaertlng  '9.00S'  In  lieu  dtoreof. 

Saetlcn  ».  Additional  U.S.  note  5  to  chapter  S2  of  the  HTS  la  aodified  on  the 
dates  set  forth  in  this  section  as  folloirs: 

(1).  Effective  on  January  1,  1997.  such  additional  U.S.  note  i   It  nodlfled  by 
deleting  the  phrase  'during  the  12-aonth  period  beginning  Septeabec  20  In  any 
year  shall  not  exceed  10,837.45  aetric  tons'  and  by  Inserting  'during  the  12- 
■onth  periods  froa  Septeaber  20,  1996.  through  Septeaber  19,  1997,  Inclusive, 
shall  not  exceed  10.837.45  aetric  tons  or  froa  Septeaber  20.  1997.  through 
Septeaber  19,  1998.  inclusive,  shall  not  exceed  13,179.85  aetric  tons'  In  lieu 
thereof. 

(2).   Effective  en  January  1.  1998,  such  additional  U.S.  note  5  Is  aodified  by 
deleting  the  phrase  'during  the  12-aonth  periods  froa  Septeaber  20,  1996, 
through  Septeaber  19,  1997,  Inclusive,  shall  not  exceed  10,837.45  aetric 'tons 
or  frea  Septeaber  20,  1997,  through  Septeaber  19,  1998,  Inclusive,  shall  net 
exceed  13.179.85  aetric  tens'  and  by  inserting  'during  the  12-aonth  periods 
froa  Septeaber  20,  1997,  through  Septeaber  19,  1998.  inclusive,  shall  net 
exceed  13,179.85  aetric  tons  or  froa  Septeaber  20.  1998,  through  Septeaber  19, 
1999,  inclusive,  shall  not  exceed  15,522.25  aetric  tons'  in  lieu  thereof. 


(3).  Effective  on  January  1 
deleting  the  phrase  'during 
through  Septeaber  19,  1998. 
or  frea  Septeaber  20,  1998, 
exceed  15,522.25  aetric  tens 
Septeaber  20,  1998,  through 
15,522.25  aetric  tons  or  fr 
inclusive,  shall  not  exceed 


.  1999.  such  additional  U.S.  note  5  is  aodified  by 
the  12-aonth  periods  froa  Septeaber  20.  1997. 
inclusive,  shall  not  exceed  13,179.85  aetric  tons 
through  Septeaber  19.  1999,  Inclusive,  shall  not 
'  and  inserting  'during  the  12-a»nth  periods  froa 
Septeaber  19.  1999,  inclusive,  shall  not  exceed 
a  Septeaber  20,  1999,  through  Septeaber  19,  2000, 
17.864.65  aetric  tons*  in  lieu  thereof. 


T 


(4).   Effective  on  January  1,  2000,  such  additional  U.S  note  5  is  aodified  by 
deleting  tha  phrase  'during  the  12-aonth  periods  froa  Septeaber  20.  1998, 
through  Septeaber  19,  1999,  inclusive,  shall  net  exceed  15.522.25  aetric  tons 
or  froa  Septeaber  20,  1999,  through  Septeaber  19,  2000,  inclusive,  shall  not 
exceed  17,864.65  aetric  tens*  and  by  Inaarting  'during  tha  12>aonth  pariods 
frea  Saptayber  20,  1999,  through  September  19,  2000.  Inclusive,  shall  not 
exceed  17,864.65  aetric  tons  or  frea  Septeaber  20.  2000,  through  Septeaber  19, 
2001.  laeliulve.  shall  net  axcaad  20.207 .OS  astttc  tons'  In  liau  thereof. 

(5).  effective  on  Januaxy  1.  2001.  such  additional  U.S.  note  5  is  aodified  by 
delating  tha  phrase  'during  the  12-aonth  periods  froa  Septeaber  20,  1999, 
throu^  Saptaibar  19,  2000,  inclusive,  shall  not  exceod  17,t64.6S  aetric  tens 
or  frea  SapCaabar  20,  2000.  through  Saptaabar  19.  2001.  Incluaiva.  ahall  net 
axcaad  20,207.05  aetric  tons*  and  by  Insartlng  'during  tita  12-Benth  period 
froa  Saptoaber  20  in  any  year  through  Saptasber  19,  inelnslva,  shall  not 
sxcastf  20,207.05  aatric  coos'  in  llau  diaraof. 


Section  C.  Additional  U.S.  note  6  to  chapter  52  of  the  HTS  is  aodified  on  the 
datea  aat  forth  in  this  section  as  follows: 

(1).  Effoetlva  on  January  1.  1997.  such  additional  U.S.  note  <  la  aedlfiad  by 
tfalsclng  tbs  phrase  'during  tha  12-aenth  period  baginning  Auguat  I  In  any  year 
shall  not  exceed  1,000.0  aetric  tons*  and  by  insertii^  'during  the  12-aenth 

ptrlods  fna  Au|Mt  1.  IfM,  throu^  July  n.  1997,  loclmlvt.  sball  not 
excaad  1,000.0  aatrle  tens  or  froa  August  1.  1997.  through  July  31.  199S. 
inelusivs.  shsll  net  axcaad  1,100.0  aatric  tons'  in  liau  tharaof. 
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C(2).   Effactiva  on  Janxury  1.  1998,  such  additional  U.S.  nota  6  la  aodlflad 
by  dalatlng  tha  phraaa  "during  tha  12-aonth  parloda  froa  August  1,  1996, 
through  July  31.  1997,  Inclualva.  ahall  not  axeaad  1,000.0  aatrlc  tona  or  froa 
Auguat  1,  1997.  through  July  31,  1998,  inclualva,  ahall  not  axeaad  1,100.0 
■etrlc  tona"  and  by  Inaartlng  "during  tha  12-Bonth  parloda  froa  August  1, 
1997,  through  July  31,  1998,  Inclualva,  ahall  not  axeaad  1,100.0  aatrlc  tons 
or  froa  Auguat  1,  1998,  through  July  31,  1999,  inclualva,  shall  not  axeaad 
1,200.0  aatrlc  tona"  In  liau  tbaraof. 

(3).  Effactiva  on  January  1,  1999,  auch  additional  U.S.  nota  6   ia  aodifiad  by 
dalatlng  tha  phraaa  "during  tha  12-Bonth  parloda  froa  Auguat  1,  1997,  through 
July  31,  1998,  inclualva,  ahall  not  axeaad  1.100.0  aatrlc  tons  or  froa  August 
1,  1998,  through  July  31,  1999,  incluslva,  shall  not  axeaad  1,200.0  aatrlc 
tons-  and  by  Insartlng  "during  tha  12-Bonth  parloda  froa  August  1.  1998, 
throu^  July  31,  1999.  Inclualva,  ahall  not  axeaad  1,200.0  aatrlc  tons  or  froa 
August  1,  1999,  through  July  31.  2000,  inclualva,  ahall  not  axeaad  1,300.0 
aatrlc  tona*  in  liau  tharaof . 

(4).   Effactiva  on  January  1,  2000,  such  additional  U.S.  note  6  is  aodifiad  by 
delating  tha  phraaa  "during  tha  12-aonth  parloda  froa  August  1,  1998,  through 
July  31.  1999.  inclualve.  ahall  not  exceed  1.200.0  neCric  tons  or  froa  August 
1.  1999.  through  July  31,  2000.  inclusive,  shall  not  exceed  1.300.0  aetrlc 
tona"  and  by  inserting  'during  the  12-aonth  periods  froa  August  1.  1999, 
through  July  31,  2000.  inclusive,  shall  not  exceed  1.300.0  Metric  tons  or  froa 
August  1.  2000.  through  July  31.  2001.  inclusive,  shall  not  exceed  1.400.0 
aatrlc  tona"  in  lieu  thereof. 

(5).   Effective  on  January  1,  2001.  such  additional  U.S.  note  6  is  aodifled  by 
deleting  the  phrase  "during  the  12-aonch  periods  froa  August  1.  1999,  through 
July  31.  2000.  inclusive,  shall  not  exceed  1.300.0  aetrlc  tons  or  froa  August 
1.  2000.  through  July  31.  2001,  inclusive,  shall  not  exceed  1,400.0  aetrlc 
tona"  and  by  inserting  "during  the  12-aonth  period  froa  August  I  in  sny  year 
through  July  31,  inclusive,  shall  not  exceed  1.400.0  aetrlc  tons"  in  lieu 
thereof. 


Section  0   Additional  U.S.  note  7  to  chapter  52  of  the  HTS  ia  aodlfied  on  the 
dates  set  forth  in  this  section  as  follows: 

(1).   Effective  on  January  1,  1997,  auch  additional  U.S.  note  7  ia  aodifled  by 
deleting  the  phrase  "during  the  12-aonth  period  beginning  August  1  in  any  year 
ahall  not  exceed  6,460.0  aetrlc  tons"  and  by  inaartlng  "during  the  12-aonth 
periods  froa  August  1,  1996,  through  July  31,  1997.  inclusive,  shall  not 
exceed  6,460.0  aetric  tona  or  froa  August  1,  1997,  through  July  31,  1998, 
inclusive,  shall  not  exceed  7,720.0  aetrlc  tons"  in  lieu  thereof. 

(2).  Effective  on  January  1.  1998,  auch  additional  U.S.  nota  7  is  aodifiad  by 
dalatlng  tha  phraaa  "during  tha  12-aonth  parloda  froa  Auguat  1,  1996,  through 
July  31,  1997.  inclualva.  shall  not  exceed  6,460.0  aetrlc  tons  or  froa  August 
1.  1997.  through  July  31.  1998.  Inclusive,  shall  not  exceed  7.720.0  aetrlc 
tons"  and  by  inaartlng  "during  the  12-aonth  pcrioda  froa  August  1,  1997, 
through  July  31,  1998,  inclusive,  ahall  not  axeaad  7,720.0  aatrlc  tons  or  froa 
August  I,  1998,  through  July  31,  1999,  incluslva,  shall  not  axeaad  8,980.0 
Mtrie  tons"  in  liau  thereof. 

(3).  Effective  on  January  1,  1999,  auch  additional  O.s'.  nota  7  ia  aedified  by 
dalatlng  tJaa  phraaa  "during  the  12-aonth  periods  froa  August  1,  1997,  tbreu^ 
July  31,  1998,  inclusive,  shall  not  axeaad  7,720.0  aaCrie  tons  or  froa  August 
1,  1998,  dirou^  July  31,  1999,  inclusive,  shall  not  exceed  8,980.0  aatrlc 
tons"  and  by  inaartlng  "during  the  12-aenth  perloda  froa  August  I,  1998 
through  July  31,  1999.  inclusive,  ahall  not  axeaad  8.980.0  aatrlc  tons  or  froa 
August  1,  1999,  through  July  31.  2000,  incluslva.  shall  not  axeaad  10,240.0 
aatrlc  tone"  in  liau  thereof. 
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ANNEX  II  (conclnued) 

0(4).   Effective  on  Jenuery  1,  2000,  such  eddiclonal  U.S.  nece  7  U  Modified 
by  deleting  the  phrase  "during  the  12-Bonth  periods  froa  August  1,  1998, 
through  July  31,  1999,  Inclusive,  shall  not  exceed  S, 980.0  aetrlc  tons  or  frea 
August  I.  1999,  through  July  31.  2000,  Inclusive,  shall  not  exceed  10,240.0 
■etric  tons"  and  by  Inserting  "during  the  12-Bonth  periods  fro«  August  1, 
1999,  through  July  31,  2000,  inclusive,  shall  not  exceed  10.240.0  aetric  tons' 
or  froa  August  1,  2000.  through  July  31,  2001,  inclusive,  shall  not  exceed 
11,500.0  aetric  tons"  in  lieu  thereof. 

(5).  Effective  on  January  1,  2001,  such  additional  U.S.  note  7  is  aodified  by 
deleting  the  phrase  "during  the  12-aonth  periods  froa  August  1,  1999,  throu^ 
July  31,  2000,  inclusive,  shall  not  exceed  10,240.0  aetric  tons  or  froa  August 
1,  2000.  through  July  31,  2001,  inclusive,  shall  not  exceed  11,500.0  aetric 
tons"  and  by  inserting  "during  the  12-aonth  period  froa  August  1  in  any  year 
through  July  31,  inclusive,  shall  not.exceed  11.500.0  aetric  tons"  in  lieu 
thereof. 


&£££ifin_E.  Additional  U.S.  note  8  to  chapter  52  of  the  HTS  Is  aodified  on  the 
dates  set  forth  In  this  section  as  follows: 

(1).   Effective  on  January  1,  1997,  such  additional  U.S.  note  8  Is  aodified  by 
deleting  the  phrase  "during  the  12-aonth  period  beginning  August  I  in  any  year 
shsll  not  exceed  28,420.0  aetric  tons"  and  by  inserting  'during  the  12-Bonth 
periods  froa  August  1.  1996.  through  July  31.  1997.  Inclusive,  shall  not 
exceed  28,420.0  aetric  tons  or  froa  August  1.  1997,  through  July  31.  1998.. 
inclusive,  shall  not  exceed  31.340.0  aetric  tons'  In  lieu  thereof. 

(2).   Effective  on  January  1,  1998.  such  additional  U.S.  note  8  is  aodified  by 
deleting  the  phrase  'during  the  12-nonth  periods  froa  August  I.  1996,  through 
July  31.  1997.  inclusive,  shall  not  exceed  28.420.0  aetric  tons  or  froa  August 
1.  1997.  through  July  31,  1998.  inclusive,  shall  not  exceed  31.340.0  aetric 
tons"  and  by  inserting  "during  the  12-aonth  periods  froa  August  1,  1997. 
through  July  31.  1998.  Inclusive,  shall  not  exceed  31,340.0  aetric  tons  or 
froa  August  1,  1998,  through  July  31,  1999.  inclusive,  shall  not  exceed 
34,260.0  aetric  tons"  in  lieu  thereof. 

(3).   Effective  on  January  1,  1999.  such  additional  U.S.  note  8  is  aodified  by 
deleting  the  phrase  "during  the  12-aonth  periods  froa  August  1,  1997,  through 
July  31.  1998.  inclusive,  shall  not  exceed  31.340.0  aetric  tons  or  froa  August 
1.  1998,  through  July  31,  1999,  inclusive,  shall  not  exceed  34,260.0  aetric^ 
tons"  and  by  Inserting  "during  the  12-aonth  periods  froa  August  1,  1998, 
through  July  31.  1999.  Inclusive,  shall  not  exceed  34,260.0  aetric  tons  or 
froa  August  1,  1999,  through  July  31.  2000.  inclusive,  shall  not  exceed 
37,180.0  aetric  tons"  in  lieu  thereof. 

(4).   Effective  on  January  1,  2000,  such  additional  U.S.  note  8  is  aodified  by 
deleting  the  phrase  "during  the  12-aonth  periods  froa  August  1,  1998,  through 
July  31,  1999,  Inclusive,  shall  not  exceed  34,260.0  aetric  tons  or  froa  August 
1.  1999,  through  July  31,  2000.  inclusive,  shall  net  exceed  37,180.0  aetric 
tons"  and  by  inserting  "during  the  12-aonth  periods  froa  August  1,  1999, 
through  July  31,  2000,  inclusive,  shall  not  axcaed  37,180.0  aetric  tons  or 
froa  August  1,  2000,  through  July  31,  2001.  inclusive,  shall  not  exceed 
40.100.0  aetric  tons"  in  lieu  thereof. 

(5).  Effeecive  on  January  1,  2001,  such  additional  U.S.  note  8  is  aodified  by 
deleting  the  phrase  "during  the  12-aonth  periods  froa  August  1,  1999,  throu^ 
July  31.  2000.  inclusive,  shall  not  exceed  37,180.0  aetric  tons  or  froa  August 
1.  2000,  through  July  31.  2001.  inclusive,  shall  not  exceed  40.100.0  aetric 
tons"  and  by  inserting  "during  the  12-aonth  period  froa  August  1  in  any  year 
through  July  31.  inclusive,  shall  not  exceed  40.100.0  aetric  tons"  in  lieu 
thereof. 
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AKNEZ  I!  (concimMd) 


ittHm  T-     Additloo.1  OS.  not*  9  to  chapcvr  52  of  the  HIS  It  aodlflad  on  th* 
datoo  sot  forth  in  this  aoction  m  follmfs: 

(1).   Cffcetiv*  on  January  1.  1997.  such  additional  U.S.  not*  9  la  aodiflad  by 
dalotlng  tha  phraao  -during  the  12-Boath  period  froa  Saptoribar  20  in  any  yaar 
ahall  not  axcaod  2,135,427  kilograu-  and  by  insarting  'during  tha  12-Bonth 
parioda  froa  Saptaabar  20.  199«,  through  Saptaabar  19,  1997,  inclusiva.  shall 
not  axcaad  2.135.427  kilograaa  or  froa  Saptaabar  20.  1997,  through  Saptaabar 
19.  1998.  inclusiva.  ahall  not  axcaad  2.435.427  kilograsa"  in  liau  eharaof. 

(2).  Bffactiva  on  January  1.  199«.  such  additional  U.S.  neta  9  ia  aodifiad  by 
dalating  tha  phrase  'during  the  12-aonth  periods  froa  Saptaabar  20  1996 
through  Saptaabar  19.  1997.  Inclualve.  shall  not  axcaad  2.135,427  kilogr^  or 
froa  Saptaabar  20.  1997.  through  Saptaabar  19.  1998.  inclusiva.  ahall  not 
exceed  2,435.427  kilograaa'  and  by  inserting  "during  t*a  12-aonth  parioda  froa 
Saptaabar  20.  1997.  through  Saptaabar  19.  1998.  inclusiva.  shall  not  axcaad 
2,435.427  Ulograw  or  froa  Saptaabar  20,  1998,  through  Saptaabar  19,  1999 
inclualve,  ahall  not  axcaad  2.733.427  kilogrMa-  in  liau  tiiaraof. 

(3).   Effective  on  January  1.  1999.  such  additional  U.S.  note  9  is  aodlfled  by 
deleting  the  phrase  'during  the  12-aonch  periods  froa  Septeaber  20  1997 
through  Septeaber  19.  1998.  Inclusive,  shall  not  exceed  2.435.427  kilogrus  or 
froa  Septeaber  20.  1998.  through  Septeaber  19.  1999.  inclusive,  shall  not 
exceed  2.735.427  kilograaa-  and  by  inserting  'during  Che  12-aonch  periods  froa 
Septeaber  20.  1998.  through  Septeaber  19.  1999.  Inclusive,  shall  not  exceed 
2.735.427  kllegraas  or  froa  Septeaber  20.  1999.  through  Septeaber  19  2000 
inclusive,  shall  not  exceed  3,035,427  kllograas'  In  lieu  thereof. 

(4).   Effective  on  January  1.  2000.  such  additional  U.S.  note  9  is  nodifled  by 
deleting  the  phrase  'during  the  12-aonch  periods  froa  Septeaber  20  1998 
through  Septeaber  19.  1999.  Inclusive,  shall  not  exceed  2.735.427  kiloeraas  or 
froa  Septeaber  20.  1999.  through  Septeaber  19.  2000.  inclusive,  shall  not 
exceed  3.035.427  kllograas'  and  by  Inserting  'during  the  12-aonth  periods  froa 
Septeaber  20,  1999,  chrough  Sepceaber  19.  2000.  Inclusive,  shall  not  exceed 
3.035,427  kllograas  or  fro.  Sepceaber  20.  2000,  through  Septeaber  19.  2001 
Inclusive,  shall  not  exceed  3,335,427  kllograas'  In  lieu  thereof . 

(5).   Effective  on  January  1.  2001.  such  additional  U.S.  note  9  is  aodified  by 
deleting  the  phrase  'during  the  12-aonth  periods  froa  Septeaber  20  1999 
throu^  Septeaber  19.  2000.  inclusive,  shall  not  exceed  3.035,427  kllograas  or 
froa  Septeaber  20.  2000.  through  Sepceaber  19.  2001.  inclusive,  shall  not 
exceed  3.335,427  kllograas*  and  by  inserting  -during  the  12-aonth  period  froa 
Sepceaber  20  In  sny  year  chrough  Sepceaber  19.  Inclusive,  shall  not  exceed 
3.335,427  kllograas*  in  lieu  thereof. 


SMtion  <?•  Additional  U.S.  note  10  to  chapter  52  of  tha  HTS  ia  aodifiad  oi> 
tha  dataa  eat  forth  in  this  section  tm   follows: 

(I).  Iffactive  on  January  1.  1997.  auch  additional  U.S.  note  10  is  aodifiad 
by  dalating  tha  phrase  -during  tha  12-aonch  period  froa  Saptaabar  11  in  any 
year  ahall  not  exceed  1.300  kilograM"  and  by  inaarting  'during  tha  12-aonth 
parioda  froa  Sapta^>ar  11,  1996,  through  Saptaabar  10.  1997.  Inclualva,  shall 
not  axcaad  1  300  kilograaa  or  froa  Saptaabar  11.  1997.  through  Saptaabar  10. 
1998,  lacluaiva.  ahall  not  axcaad  1.600  kilograaa*  in  liau  eharaof. 

^>-  ,***»«*^^  •"  January  1.  1998.  such  edditional  U.S.  note  10  is  aodifiad 
by  dalating  tha  phraaa  -during  tha  12-aonth  periods  froa  Saptaabar  11,  1996. 
through  Saptaabar  10,  1997.  inclusiva.  shall  not  axcaad  1.300  kllograas  or 
froa  Saptaabar  11,  1997.  through  Saptaabar  10,  1998.  inclusiva,  shall  not 
axcaad  1.600  kllograas-  and  by  inaarting  -during  tha  12-aonth  periods  froa 
?*!^r^f  "•  "''■  ***«««»»  Septeaber  10,  1998,  inclusiva,  ahall  not  axcaad 
1.600  kllograas  or  froa  Septeaber  11,  1998.  throu^  Septeaber  10.  1999. 
inclusive,  shall  net  exceed  1,900  kilograaa-  in  lieu  thereof 
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AMKEX  11  (eonclniwd) 


G(3).  Effective  on  January  1.  1999,  such  additional  U.S.  nott  10  it  aodlfiad 
by  delating  the  phraae  'durinf  the  12-aonth  perioda  frea  Sapteabar  11.  1997. 
through  Septai^er  10,  1998,  inelualve,  ahall  not  exceed  1,600  kilograu  or 
froa  Septeaber  11.  1998,  through  Septeabar  10,  1999,  inelualve.  ahall  net 
exceed  1,900  kllograaa"  and  by  inaarting  'during  the  12-aonth  perieda  frea 
Septeaber  11,  1998,  through  Septeaber  10,  1999,  incluaive,  ahall  not  exceed 
1,900  kllograaa  or  froa  September  11,  1999,  through  September  10,  2000. 
Incluaive.  ahall  not  exceed  2.200  kllograav*  in  lieu  thereof. 

(4).  Effective  on  January  1.  2000,  aueh  additional  D.S.  note  10  ia  aodifiad 
by  deleting  the  phraae  "during  the  12-Bonth  perioda  froa  Septeaber  11.  1998, 
through  Septeaber  10.  1999.  inelualve.  ahall  not  exceed  1.900  kllograaa  or 
froa' Septeabar  11.  1999.  through  September  10,  2000,  inclualva.  ahall  net 
exceed  2.200  kllograaa"  and  by  inaarting  "during  the  12-aonth  perioda  froa 
Septeaber  11.  1999.  through  Septeaber  10.  2000.  incluaive.  ahall  not  exceed 
2.200  kllograaa  or  froa  Septeaber  11.  2000.  through  Sapteabar  10.  2001. 
incluaive.  ahall  not  exceed  2. SOO  kllograaa"  in  lieu  thereof. 

(5).  Effective  on  January  1,  2001,  auch  additional  U.S.  note  10  ia  aodifiad 
by  deleting  the  phraae  'during  the  12-Bonch  periods  froa  Septeaber  11,  1999, 
through  Septeaber  10,  2000,  inclusive,  shall  not  exceed  2,200  kllograaa  or 
fron  Septeaber  11.  2000,  through  Septeaber  10,  2001.  inclusive,  shall  not 
exceed  2,500  kllograaa'  and  by  inserting  'during  the  12-aonth  period  froa 
Septeaber  11  In  any  year  through  Septeaber  10,  incluaive,  ahall  not  exceed 
2. SOO  kllograaa'  in  lieu  thereof. 
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ANNEX  III 

HODIFICATIONS  OP  TARIFF  TREATMENT  UNDER 

THE  GENERALIZED  SYSTEM  OF  PREFERENCES  IN  THE 

HARNONIZEO  TARIFF  SCHEDULE  OF  THE  UNITED  STATES 


Sttttan  A-  EffccClva  with  respect  Co  articles  both:  (1)  iaportod  on  or  after 
January  1,  197«,  and  (11)  entered,  or  withdrawn  froa  warehouse  for 
consuaption,  on  or  after  the  fifteenth  day  after  the  date  of  publication  of 
this  proelaaation  in  the  rmdmral  Mmalmfr. 

(1)  General  note  4(d)  to  the  HarMmixed  Tariff  Schedule  of  the  United  States 
(HTS)  is  Bodified  by: 

(a)  delating  the  following  HTS  subheadings  and  the  country  sat  out  opposite 
such  subheadings : 


1301.90. 
2515.11. 
4412.14. 
4412.19. 
4412.92. 
4412.99. 


40  Brazil 
00  Brazil 
25  Brazil 
10  Brazil 
10  Brazil 
15  Brazil 


4417.00. 
4802.60. 
5607.29. 
7614.10. 
S409.91. 
8546.10. 


60  Brazil 

10  Brazil 
00  Brazil 
50  Brazil 

30  Brazil 
00  Brazil 


(b)  deleting  the  country  set  out  opposite  the  following  HTS  subheadings: 


2849.10.00  Brszil 
2903.19.10  Brazil 
2909.44.00  Brazil 
2917.32.00  Brazil 
2921.12.00  Brazil 


2929.10.15  Brazil 
2933.40.30  Brazil 
3812.20.10  Brazil 
4109.00.70  Brazil 
4412.13.25  Brazil 


(2)   For  the  following  HTS  subheadings.  In  thr  Rates  of  Duly  1-Sppclal 
subcolum,  delete  the  syirt>ol  "A*"  snd  ln.5erc  an  "A"  in  lieu  thereof . 


1301.90.40 
2515.11.00 
4412.14.25 
4412.19.10 


4412.92.10 
4412.99.15 
4417.00.60 
4802.60.10 


5607.29.00 
7614.10.50 
8409.91.30 
8546.10.00 


(3)  HTS  subheading  6117.80.90  is  superseded  by  the  following,  with  bracketed 
■atter  included  to  assist  in  the  understanding  of  the  proclalnwd  Modification: 


(OtiMr  M*  «9  clMhina...:] 
tottttr  aecMssriM:] 
■Other: 
S117.M.K  ■■■rtiiniti,  pcnrtail  holdiers  «id 

•  sieilar  articlM »$.» 


4l17.ao.9S 


oth«- n.n 


tn*  M.E*.U)         90X 
1.5X  (U) 

s.a  <iK) 


ffM  (I*. ID 
1.SX  fW) 
5.B  (m) 


(4)     HIS  subheading  6217.10.90  is  superseded  by  the  following,  with  bracketed 
■attar  includad  to  assist  in  the  understanding  of  the  proclaiMd  aodification: 


4217. 10.B 


4I17.10.«9 


19  ciMklns...:! 
iM:] 
■OtiMr: 

»Hikmdi,  penirtall  lM(d«ra  and 

sWIar  artlclaa 1S.2X 


Otiwr. 


15  S 


Free  M,f*.ll) 
l.n  (U) 
S.a  (W) 

»rea  ce»,U) 
1.SX  (C«) 
S.2X  (Nl> 


m 


UMI 
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ANNEX  III  (conclnuMl) 


Section  B.  Goods  Chat  mro  proviously  classif labia  in  HTS  aubhaadlnfa 
6117.80.90  and  6217.10.90  (•»   auparccdad  by  subdivisions  (3)  and  (4)  of 
section  A  of  this  Annex)  as  headbands,  ponytall  holders  and  alallar  articles 
shall  be  eligible,  effective  with  respect  to  (1)  goods  entered,  or  wlthdravn 
froB  warehouse  for  consu^tlon,  on  or  after  June  13,  1996,  «id  before  the 
effective  date  of  section  A  of  this  annex,  and  (2)  for  which  custoas  entries 
were  unliquidated  or  under  protest  or  pending  other  adainistrative  action 
pursuant  to  Custoas  Service  rules  or  regulations,  for  the  duty-free  treataant 
under  the  Generalized  Systea  of  Preferences  set  forth  in  the  special  rates  of 
duty  subcoluan  for  HTS  subheading  6117.80.85  or  6217.10.85,  as  appropriate, 
which  would  have  applied  if  such  goods  were  entered  on  the  effective  date  of 
section  A  of  this  annexe,  provided  that  the  iaporter  requests  such  duty-free 
treataant  within  60  days  of  the  date  of  publication  of  diis  proclaaation  in 
the  rmdmr^l  Rmalmtmr   and  supplies  such  inforaatlon  as  Custoas  officials  aay 
request . 


Section  C.   For  the  following  HTS  subheadings,  the  Rates  of  Duty  1 -General 
subcoluan  is  aodlfied  on  January  1  of  each  year  in  the  table  below  by  deleting 
the  existing  rate  of  duty  and  by  Inserting  in  lieu  thereof  the  rate  of  duty 
specified  In  the  table  below  for  such  year. 


NTS 

6117.M.K 
6117.80.91 
«217.10.8S 
«217.1«.«S 


isa 

is.n 

IS.  IS 
IS.  IS 
IS.  IS 


ms. 

1SI 
ISS 
1SS 
ISS 


2000 

ISS 
1SX 
ISS 
ISS 


22fil 
U.tt 


2fifi2 

M.tS 

u.n 


200S 

U.7S 
14. 7S 
U.7S 
U.7S 


ZfiK 

U.M 
U.tt 
U.'tt 
U.«S 


Section  P.   For  HTS  subheadings  6117.80.85.  6117.80.95.  6217.10.85  and 
6217.10.95.  the  Rates  of  Duty  1-Speclal  subcoluan  Is  Modified  on  January  1, 
1998,  by  deleting  '1.5%  (CA)'  and  by  inserting,  in  alphabetical  srqtipncc,  the 
syabol  'CA'  in  the  parentheses  following  'Free'  rate  of  duty  in  such 
subcoluam. 


Section  E.   For  the  following  HTS  subheadings,  the  Rates  of  Duty  1 -Special 
subcoltian  is  aodlfied  on  January  1  of  each  year  .in  the  table  below  by  deleting 
the  existing  rate  of  duty  preceding  the  syabol  'NX'  in  parentheses  and 
inserting  in  lieu  thereof  the  rate  of  duty  specified  in  the  table  below  for 
such  year. 


HTS 

Subhtatfinc 

im 

1999 

6117.80.85 

2.6% 

Free 

6117.80.95 

2.6% 

Free 

6217.10.85 

2.6% 

Free 

6217.10.95 

2.6% 

Free 

(PR  Doc.  97-2345 
Filed  1-28-97;  8:45  am] 
Billing  code  3190-01-C 
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1996 1379 
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December  27, 
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6CFR 

315 

362 

532 

2640.... 
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....J193 

.3193 

....J195 

1361 

.._3771 


213. 


831... 
844... 
2470. 
2471. 


._1« 
...1806 
..2323 
,.2323 


2472., 
2473. 
2634., 


.2547 
.2547 
.2048 


1081 

1032 

.2891,2896 
.889 


7  CFR 

2 

w9  •••••••••■••..«■.» 

51 

210. 

226 

300 

319 

401 

^9v  ••■••••••••••••••I 

729 

906 

925 

929 

932 1239,  2549 

959 .916 

982. 1036 

986 1246 

997 1248 

999 1249 


.583 

.583 

4115 
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J603 
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1439.. 
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.918 

- 1 
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354. 
400. 
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443.. 
445.. 


J810 

..- .3823 

.2052 

...333,  4194 

„ 2055 

2059 

48 

338 


457 ._ 48.  333,  4194 

vUD»»»*»»»»..*— «——•—•»•»  ••••■56 


8CFR 


,.2547 
..2547 
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217 

221 

4C&V  ■*■■•■»»»< 

232  „......., 

233™"!!." 

£tJ^  ■••••••••■ 

£»30  •>■•••••■• 

238 

239 

240 

241 

242 

243 

244 

245 

246 


.444 


249 

252 ....... .._ .... 

253!!...."!!!!!!!™!!"!!Z!!!!! 
274a 

286.... ; 

299 

316_. - 

318 

9CFR 

7a .. i560.  41 19 

9  I  ■••>•■••••••••■•■*■■••••••••••■>  ■••■■•■i#4^9 

■  ^Mp  ■•*••••••••■•••■■•••••••*•■•«••«■•  ■•••V^RfV 

161 597 

304 _ .2551 

306 .2551 

310 .2551 

320 2561 

327 .2561 

381 : .. J2551 

418..„ .2551 

417 .2551 


.1406 
.1817 
.1817 
.1845 


78 _ 

180 

161 

200 


10CFR 

9 

20 

35 

150 

170 


430. 


1008 

1045 

12CFR 

19 

203 

207 

220 

221 

224. 
502. 


...3984 
...4120 
...4120 
...1682 
...1662 

..4200. 

4202 

...4404 

...2252 


516. 
562... 
563.... 
566™ 

574™ 
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...3199 
„J603 
,~3773 
..J773 
...3773 
..3779 
..J779 
...J779 
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...3779 
..J779 


202 

206 

213 

225 


56 

..3242 

62 

..2622 


13CFR 
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125 


301 

385 


..2979 
..2979 
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25. 
27. 
39. 


.4134 
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1044. 1275.  1277,  1278. 

1383.  2007.  2009.  2552, 
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3787,  4139 

73 4140.4141 

91 „ 1 192 

93 .2445 
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3452.3454.3455 

1 19 1 192 

121 1 192.  3739 

382 16 
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1061. 1298.  1299.  1695, 
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2324.2981,2982,3832, 
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71 70,  347,  348,  1063.  1064. 
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10(89.  1070.  1071,  1072. 
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3630.3631,3632.3840. 
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3845. 3846.  4218.  4220 
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15CFR 

801 

902 
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.1665 
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..2327 
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242 .520 


.1301 


1 — 2334 

228...._ 3152 

229 3152 
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270.... 4106 

275 ._..,.4106 


18CFR 

33 

34 „_ 

35 

3D...*.a» .all 

37 

292 

300 

1314 

284 


1281 

1281 

1281 

,....1281 

610 

1281 

1281 

920 


.1073 


19CFR 
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7 

10 
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173 

174 
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5 923.2554 
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1 1 1 - „ 2218 

165 2266 

1 75 201 1 

178 201 1.  2014 

31 0 221 8 

522 ..„ „ 4163 

529 611 

556 4163 
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812 ....4164 
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872 2900 

101 3635 

589 552.3847 

600 4221 

601 4221 
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812 953 

882 4023 

1301 „1024. 2064 

1304 1024, 2064 


22CFR 

42 

228 


...613 
.314 


23CFR 

655 

655 


.1364 
...691 


24CFR 

291 

3282 
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100 


.3786 
.3456 

..2000 


2SCFR 

151 


.1057 


26CFR 

1 . 17,  361.  615,  923.  2267. 
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Ch.l 3563 
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1700.1701,1702,2064, 
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3244,  3848.  4024 
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602 81 


27CFR 
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1 952 ™ .2568 

4044 .„ 2016 

Ch.  XXV 3583 

2704 4025 
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4044 
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902 

926 

935 
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«jd4  •••aa*aaaaa«aaaa*a*a< 
356  a.  a.  aa— .M«»M*MM 

VwV    a* aaaaaa««« •••••••••■ 

%n#Waaaaaaaaa*aa»*aaaa»ai 


...3793 
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...2016 


.3742 
.3742 
..1074 
„1408 
.3491 


.2903 

621 

....846 

..1832 
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32CFR 

57... 


.3249 


Federal  Regteter  /  Vol.  62,  No.  19  /  Wednesday.  January  29.  1997  /  Reader  Aids 


Federal  Regtoter  /  Vol.  62,  No.  19  /  Wednesday,  January  29.  1997  /  Reader  Aids 


iii 


150 

220 

813... 

818 

844 

PrapoMd  RuIm: 
806b 


.2017 

...625,  3739 

941 

631 

631 

631 


..4025 


33CFR 

100 3608 

1 1 7 > 3461 ,  3462 

1 54 .361 0 

156....... 3610 

157 1622.  3463.  3943 

PropoMd  RuIm: 

117 3636 

404 4223 

405 4223 

407 - .4223 


34CFR 

75 

36CFR 
7 


.4165 


.2579 


38CFR 

36 


,.,,....3610 


21 1075.1303 

39CFR 

20 ..'.;.... 1674 

60 ..- JB31 .  638 

1 1 1 „ 645 


40CFR 

1 

2 

21 ... 
22... 


..- 1832 

1832 

1832 

1832 


52 646.  648. 1150. 1187. 

2305.2581.2585.2587. 

2591.2593.2597.2910, 

2915.2916.3211.3215. 

3216. 3220.  3800.  3804. 
4004.  4167 

60 1832 

61 1832 

62 _ 1832 

63 1835.2722 

70 1387 

76 J463 

81 5297,  361 1 

82 2310,  361 3 

147 1832 

1 80 1 284. 1 288 

261 1 678 

262 1 832 

268 ».1992 

272 1832 

281 J61 1 

282 - J612 

435 1681 

707 1832 

763 1832 

799 _ 2607 

51 210 

52 695. 1420.  2633.  2634. 

2635.  2636.  2984.  3252. 

32530.3254 

53 2068 


58 2068 

60 960. 1 868 

63 960. 1869.  2074 

81 2636 

89... 200 

194... „ 2988.  2989 

260 960 

261 960 

264 960 

265 ..„ 960 

266 - J60 

270. 960 

271 ._ 960 

372 365.366 

441 _ 3849 

721 „ 1 305 

41CFR 

Ch.  101 2022 

1 01-20 1 057 

101-38 322 


42CFR 

413 

435 


....26 
.1682 


Ch.  IV 3563 

43CFR 

10 1820 


2800 „ 2636 

2920 _ 2636 

31 00 1 705 

4100 2636 

4700.....~.......»..»»....._ 2636 

5460 2636 

5510 2636 

8200 2636 

8340 2636 

8350 2636 

8380 2636 

8370............„ 2636 

8560 „. 2636 

9210 „ 2636 

9260 2636 

44CFR 

64 1685.  1688 

65 3223.  3226 

67 „.„ 3228 


67 2989.3226 

45CFR 

131 1 1399 


46CFR 

8 

31 

71 

91 

107 

572 


..3335 
..3335 
..3335 
..3335 
..3335 
....328 


47CFR 

O;. 4169 

1 3223,  4169 

20 „ 4020 

22 4020.  41 69 

24 653.4020 

32 _ ...» «...2918 

51 662 


73 .329. 664. 261 1 .  2969 

80 4020 

90... 2027.  4020 


..3638 
,...696 


Ch.1 
22.... 
26.... 
53.... 
61.... 


~... — 2991 

1423 

69 2636 

73  .....84.  372.  373.  1871.  2639. 

2996.  3663,  3654.  3850. 

3851.3852,3853.3854, 
4169 

48CFR 

Ch.  1 224.  275 

1 226.  233. 271 

C  •••■•■••■••■••■••••••••■••••••••■•■•■■■■■■•£^^0 

3 226.233 

4 228.  233. 257 

5 261.  262.  271 

6  »..•■»•.■•••.•.•••••.. ..233,  2S6|  262 

8 233 

9 226. 233.  266 

1 1 .- .262 

12 226. 233.  257. 262 

13 262 

14 226.  233.  261.  271 

15 226.  256.  257.  261 

1 6 - 233.  257 

17 261 

19 _ 226.233 

23 ^ 233 

24 _ 256 

25 257.  261.  267.  268 

27 „ „ 233.261 

»?ini»«in»mi»»»«i>»»«»i«»nni II  ■■   •^^W 

31 .._..»... 233,  257. 269 

32 i 233 

33 226.270 

36 233.271 

37 226.233 

39 ...._ 273 

42 233.274 

43 226 

45 „ „ 233 

46 257 

47 _- 233 

49 233 

52 226. 233. 257. 261.  273 

53 226.  233 

203 - 2611 

515 261 1 .  2612 

216 1058,  1817 

219 2612 

225  ..„2612.  2615.  2616. 2856. 

2857 

226 „ 2612 

233 2612 

236 „ 2856,  2857 

239....- - 1058 

252  ....261 1. 2612.  2616. 2856. 
2857 

904 2310 

906 2310 

906 2310 

915 2310 

923 2310 

925 2310 

945, 2310 

952 ...2310 

970 _. 2310 

1815 J464 

1816 .3464 


1852.... 
1870... 


225 

231 

242 


...374 
..J74 
.374 


48CFR 

1 

27 

107 

171 

172 _-. 

173 „. 

174 

175 

176 

177 

180 

192 

232 _. 

^"ZZ. 

383 _ 

390 

541 


— CVf  f 

■••■••••••■•••M*.*..**...  1  W 

_„2970 

.1206. 1217.  2970 

1217 

1208. 1217 

.1217 

1217 

1217 
.. 1217 

1299 

H. 1293 

1690 


571 .798. 1401. 2977 

831 .3806 

1002. .3487 

1      '"^ TITTHI jflWl 


Ch.  XI 

194 

373 

387 

390 

391 

392 

396 

397 

538 


.3492 

^4086 

. .3866 

■■••••••■OODO 

J866 

.....— J86o 

ZZ.st% 


571 807. 1077. 2996.  4228 

595 _ J31 

SOCFR 

17 665,  1644,  1647.  1691, 

2313,3241,3616.4172. 
4183 

36 1838 

227 1296 

229... JiA 

259 _ „.„ J30 

285 - _....331 .  3490 

600 .3335 

622 689. 1402.  3808 

648 1403. 1829.  2619.  4021 

649 1403 

660 .3335 

679 2043.  2445. 4192 


17... 
24... 
300. 
600.. 
622. 
630. 
648.. 
680. 
678. 


« 3263,  3654,  4229 

2354 

J82 

.™ 700,  1306 

J84.  720,  2999 

1705 

1424.  3495 

700 

.724. 1705.  1872,  4239 


679 J5.  724.  2719 


Federal  Register  /  Vol.  62,  No.  19  /  Wednesday,  January  29.  1997  /  Reader  Aids 


IV 


Federal  Regigter  /  Vol.  62.  No.  19  /  Wednesday.  January  29.  1997  /  Reader  Aids 


REMNDERS 

The  Hams  in  this  list  were 
edtofWhr  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  1st  has  no  legal 
significanoe. 

RULES  QOMQ  INTO 
EFFECT  TODAY 

AQMCULTURE 
DEPARTMENT 
Agricutturai  Martodng 


Fluid  trik  promotion  order 
pubMwd  1-28-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurartce 
Corporation 

Crop. insurance  regulations: 

Ovy  beans;  put)iished  12-30- 

96 
Texas  citrus  trees;  published 

1-29-97 

FEDERAL 
COMMUNICATIONS 


Organization,  functions,  and 
authority  delegations: 
Review  Board;  elimination; 
published  1-29-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Aumwiwiiwion 

Animal  drugs,  feeds,  and 
retaled  products: 
TripetBrmamine 

hyckochloride  injection; 

pubished  1-29-97 

HOUSMQ  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Pubic  and  Indtan  housing: 

Public  housing  management 
assessment  program; 
published  12-30-96 

SOCUL  SECURITY 
ADMINISTRATION 

Privacy  and  Freedom  of 
Information  Acts; 
implementation;  published  1- 
29-97 

TRANSPORTATION 
DEPARTMENT 
Fedarai  Avlalton 
AdmMstraUon 

Airworthiness  directives: 

CFM  International:  published 
12-30-96 

Special  condibons- 

McOonnel  Douglas 

lleicoptor  systsms 
model  MD-600N 
heiOQpler;  published  1- 
2947 


Procedural  rules: 
CMI  nK>netary  penaHies; 
miauon  adMSUitem, 
correction;  published  1-29- 
97 

TRANSPORTATION 
DEPARTMENT 
Suffaoa  TranaporlaUon 
Bo«nd 

Tariffs  and  schedules: 
Railroad  agricultural 
products  contracts; 
published  12-30-96 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Federal  regulatory  reform: 
Rduciary  powers  of  national 
banks  and  collective 
investment  funds;  practice 
and  procedure;  published 
12-30-96 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agrteullural  Marketing 


Onions  grown  irv- 
Texas;  comments  due  by  2- 
6-97;  published  1-7-97 

Oranges  and  grapefruit  grown 
in  Texas;  comments  due  t>y 
2-3-97;  published  1-2-97 

Spearmint  oil  produced  in  Ftf 
West;  comments  due  by  2- 
6-97;  published  1-7-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Cofporation 

Crop  insurance  regulatiora: 
Fresh  martcet  peppers; 

comments  due  by  2-3-97; 

published  1-3-97 
Fresh  maifcet  sweet  com; 

comments  due  by  2-3-97; 

pubished  1-3-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  AdministFalion 
Fishery  cor»ervation  and 
management 
Alaska;  llsheries  of 
Exclusive  Economic  Zone- 
Gulf  of  Alaska  groundfish; 
comments  due  t>y  2-5- 
97;  published  1-6-97 
Scaltop;  comments  due  by 
2-3-97;  pubished  12-3- 
96 
AtlantK  shark;  comments 
due  by  2-7-97;  pubished 
1-29-97 

Northeastern  United  States 
fisheries- 

Atlanlic  mackerel,  squid, 
and  butterfish; 


comments  due  by  2-6- 
97;  pubished  12-23-96 
West  Coast  States  and 
Western  Pacific  fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  2-5- 
97;  pubished  1-6-97 

CONSUMER  PRODUCT 
SAFETY  COMMSSION 

Poison  prevention  packaging: 
Chiki-resistant  packaging 
requirements- 
Packages  containing  50 
mg  or  more  of 
Ketoprofen;  comments 
due  by  2-3-97; 
published  11-20-96 

DEFENSE  DEPARTMENT 

Acquisttkxi  regulatkxis: 
Business  combinatkMi; 
external  restructuring 
costs  reimtxffsement; 
comments  due  by  2-4-97; 
published  12-6-96 
Contract  terminatk)n  or   ' 
reductton  nolificatkm; 
comments  due  by  2-4-97; 
pubished  12-6-96 

ENERGY  DEPARTMENT 
Federal  Energy  RaguMory    . 
Commission 

Practne  and  procedure: 
Hydroelectric  projects; 
relcensing  procedures; 
rulemaking  petitkxi; 
comments  due  by  2-3-97; 
pubished  12-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poHulk>n  control;  new 
motor  vehkdes  and  engines: 
Heavy-duty  engines- 
Norvoad  diesel  engines; 
convnents  due  by  2-3- 
97;  published  1-2-97 
Air  quality  implementatkKi 
plans;  approval  and 
promulgatfon;  various 
States: 

Ohk>;  comments  due  by  2- 
5-97;  published  1-6-97 
Hazardous  waste  program 
authorizatkxis: 

New  Mexico;  comments  due 
by  2-6-97;  pubished  12- 
23-96 
Hazardous  waste: 
Hazardous  waste 
oombustors;  maximum 
achievat)le  control 
technok>gies  performance 
standards;  comments  due 
by  2-6-97;  pubished  1-7- 
97 

Sold  wastes: 
Products  containing 
recovered  materials; 
comprehensive  gudslnes 
for  procurement; 
commente  due  by  2-5-97; 
pubished  11-7-96 


FEDERAL 
COMMUNICATIONS 

Common  carrier  senrices: 
Intemattonal  settlement 
rates;  comments  due  by 
2-7-97;  pubished  12-30- 
96 
Radtoand  televisk)n 
broadcasting: 
Multipoint  distributk)n 
services;  commente  due 
by  2-7-97;  published  12- 
20^ 
Radn  broadcasting: 
Newspaper/radk)  cross- 
owrwrship  waiver  poUcy; 
commente  due  by  2-7-97; 
published  12-11-96 
Radk)  statwns;  table  of 


'  klaho;  commente  due  by  2- 

3-97;  pubished  12-17-96 
Oklahoma;  commente  due 

by  2-3-97;  published  12- 

17-96 
South  Carolina;  commente 

due  by  2-3-97;  pubished 

12-17-96 
Wyoming;  commente  due  by 

2-3-97;  pubished  12-17- 

96 
Television  broadcasting: 
Broadcast  televiskxi  natkxial 

ownership  rules; 

commente  due  by  2-7-97; 

pubished  12-19-96 
Local  televiskm  ownership 

arvj  radto-televisnn  cross- 
ownership  mles;  less 

restrictive  designated 

rraiket  area,  eto.; 

commente  due  by  2-7-97; 

pubished  12-19-96 

FEDERAL  HOUSING 
RNANCE  BOARD 

Affordabto  housing  program 
operation: 

Amendmente;  commente 
due  by  2-6-97;  pubished 
11-S-96 
Federal  home  k>an  bank 

system: 

Federal  home  k>an  bank 
securities;  book  entry 
regulatfons;  conrvnente 
due  by  2-3-97;  pubished 
12-3-96 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Regulatton 
M): 

Advertising  dtecfosures  for 

lease  transactfons; 
streamlining;  commente 
due  by  2-7-97;  pubished 
1-2-97 

DeposMory  institutfons;  resen^e 
rsquiremente  (Regulatton  D): 
Savings  dsposit.  transactkxi 
accounL  savings  deposit; 


UMI 
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definition  clarifications; 
oommenis  due  t>y  2-4-97; 
piMshed  12-31-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cara  Financing 
AdmMstration 
Medkare: 
Health  insurance  portability: 
corrvnertt  request; 
comments  due  by  2-3-97; 
published  12-30-96 
HOUSmO  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  aixl  loan  insurance 
programs: 

Multifamily  mortgage 
insurarKe- 

Risk-sharing  for  hospitals; 
comments  due  t>y  2-3- 
97;  published  12-4-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureeu 
Land  resource  management 
Management,  use,  and 
protection  of  public  lands 
Criminal  penalties  for 
misuse;  conrwnent  period 
extended;  convnents 
due  by  2-5-97; 
published  12-16-96 
INTERIOR  DEPARTMENT 
Fisli  and  WHdIlfe  Service 
Endangered  and  threatened 

Alexarxier  Archipelago  wolf 
and  Queen  Charlotte 
Goshawk;  comments  due 
by  2-&«7;  published  12- 
31-96 
INTERIOR  DEPARTMENT 
Redamatlon  Buraeu 
Newlands  Irrigatkxi  Proiect, 
NV;  operating  criteria  and 
procedures  adjustments; 
comments  due  by  2-7-97; 
published  12-9-96  « 

INTERIOR  DEPARTMENT 
Surtaoe  Mining  Reclamation 
and  Enfofcement  Office 
Permanent  program  and 
atMndoned  mine  land 


reclamation  plan 
submissions: 

Alaska;  comments  due  t>y 
2-7-97;  published  1-6-97 
Ohto;  comments  due  by  2- 
7-97;  published  1-23-97 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigraikxi: 
Inspection  and  expedMed 
removal  of  aliens; 
detentfon  and  removal  of 
aliens;  conduct  of  removal 
proceedings;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 
JUSTICE  DEPARTMENT 
Executive  Office  for 
Immigratkxi  Review: 
Inspectfon  and  expedKed 
removal  of  aliera; 
deterttion  arxl  removal  of 
aliens;  conduct  of  removal 
proceedmgs;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 
JUSTICE  DEPARTMENT 
Prtaons  Bureeu 
Inmate  control,  custody,  care, 
etc: 

Correspondence;  pretrial 
inmates;  comments  due 
by  2-7-97;  published  12-9- 
96 
LABOR  DEPARTMENT 
Pension  and  Weifafe 
Benefits  Adminialiatlon 
Emptoyee  Retirement  Income 
Security  Act 

Health  insurance  portability; 
.   comment  request 
comments  due  t>y  2-3-97; 
published  12-30-96 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safety  end 
nwui  nwww  wornmnsion 
Equal  Access  to  Justice  Act 
implementation;  comments 


due  by  2-3-97;  publshed  1- 
28-97 

SMALL  BUSMESS 
ADMINISTRATION 

Business  k>an  poScy: 
Low  documenlatkxi  toen 
program;  paiticipeting 
lenders;  comments  due  by 
2-3-97;  published  1-3-97 
SOOAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  ofo  age,  survivors 
and  dRabHity  insurance- 
Self-emptoyment  wages 
and  net  earnings; 
comments  due  by  2-3- 
97;  published  1-347 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Delaware  Bay  and  River  et 
al..  NJ;  regulated 
navigatkxi  area; 
comments  due  by  2-5-97; 
published  11-7-96 
Regattas  and  marine  parades: 
Augusta  Invitatforal  Rowing 
Regatta;  comments  due 
by  2-4-97;  published  12-6- 
96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Single-engine  aircraft; 
commercial  passenger- 
carying  operstkxis  under 
instrument  flight  rules; 
comments  due  by  2-347; 
published  12-3-96 
Airworthiness  directives: 
Aerospace  Technologies  of 
Au^ralia:  comments  due 
by  2-3-97;  published  12-5- 
96 
Air  Tractor,  Inc.;  comments 
due  by  2-7-97;  published 
11-20-96 


Boeing;  comments  dustyy 
2-3-97;  pubfished  1-21-97 

Fairchild  Aircraft,  commenti 
due  by  2-347;  published 
11-446 

Raytheon;  comments  due  t>y 
2-347;  pubished  12-2-96 

Class  E  airspace;  comments 
due  by  2-747;  published 
11-27-98 

Jet  routes:  comments  due  t>y 
2-7-97;  published  12-19-96 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Adminlslratlon 

Motor  vehicle  safety 
standards: 

Occupant  crash  protadion— 

Air  bag  deactivatxxi; 
comments  due  by  2-^ 
97;  published  1-647  ~~ 

Air  bags  deactivation; 
comments  due  by  2-5- 
97;  published  1-647 

TREASURY  DEPARTMBfT 

AloohoL  Tobacco  end 
Rraarms  Bureau 

Alcoholic  t)everages: 

Distilled  spirits,  wirte,  and 
maR  beverages;  tabeNng 
arxl  advertising- 
Margarita;  use  of  term; 
comments  due  tiy  2-5- 
97;  published  11-7-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Servtoe 

Income  taxes: 

Health  insurance  portabKty; 
comment  request 
comments  due  by  2-347; 
published  12-30-96 
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Rules  and  Regulations 


Federal  Register 

Vol.  62.  No.  20 

Thursday,  January  30,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tMes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  613, 614. 615, 618, 619, 
620.  and  626 

RIN3052-AB10    ' 

Eligibility  and  Scope  of  Financing; 
Loan  Policies  and  Operations;  Funding 
and  Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
General  Provisions;  Definitions; 
Disclosure  to  Shareholders; 
Nondiscrimination  in  Lemflng;  Capital 
Adequacy  and  Customer  Eligibiiity 

AGENCY:  Fann  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  through  the  FCA 
Board  (Board)  adopts  amendments  (final 
rule)  to  the  current  regulations 
governing  the  capital  adequacy 
provisions  and  the  customer  eligibility 
provisions  for  Farm  Credit  System 
(Farm  Credit.  FCS.  or  System) 
institutions.  This  rule  adds  core  surplus 
and  total  surplus  standards  for  banks, 
associations,  and  the  Farm  Credit 
Leasing  Services  Corporation  (Leasing 
Corporation);  adds  a  collateral  ratio  for 
banks;  and  adds  procedures  for  setting 
higher  capital  standards  for  individual 
institutions  and  for  issuing  capital 
directives,  when  warranted.  TTie  rule 
also  incorporates  recent  amendments  to 
the  Farm  Credit  Act  of  1971,  as 
amended  (Act),  which  govern  the 
eligibility  rules  for  lending  under  title 
in  of  the  Act  and  provide  Farm  Credit 
banks  and  associations  with  new 
authorities  to  participate  with  non 
System  lenders  in  loans  to  similar 
entities.  The  final  rule  eliminates 
restrictions  in  the  oirrent  eligibility 
regulations  that  are  not  required  by  the 
Act  and  makes  other  technical, 
clarifying,  and  conforming  changes.  The 
final  rule  relocates  the 
nondiscrimination  in  lending 


regulations  to  a  new  part  without 
change. 

DATES:  This  regulation  shall  become 
effective  30  days  after  publication  in  the 
Federal  Register  during  which  either  or 
both  houses  of  Congress  are  in  session. 
Notice  of  the  effective  date  will  be 
published  in  the  Federal  Register. 

FOR  FURTHER  MFORMATION  CONTACT: 

Dennis  K.  Carpenter.  Senior  Policy 
Analyst,  and  John  J.  Hays,  Policy 
Analyst,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration,  McLean.  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 
4444, 
or 

Rebecca  S.  Orlich,  Senior  Attorney,  and 
Richard  A.  Katz,  Senior  Attorney, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean.  VA 
22102-5090,  (703)  883-4020,  TDD 
(703) 883-4444. 

SUPPLEMENTARY  INFORMATION:  The  FCA 
proposed  amendments  to  the  capital 
provisions  of  its  regulations  for  FCS 
institutions  on  July  25, 1995  (60  FR 
38521)  and  to  the  customer  eligibility 
provisions  on  September  11, 1995  (60 
FR  47103).  In  response  to  comments 
received,  the  FCA  combined  the  two 
proposals  and  published  proposed 
amendments  to  the  capital  adequacy 
and  customer  eligibility  provisions  of  its 
regulations  for  Farm  Credit  institutions 
on  August  13, 1996  (reproposed  rule). 
See  61  FR  42092.  The  3G-day  comment 
period  expired  on  September  12, 1996. 

I.  Summary  of  the  Changes  in  the  Final 
Rule 

A.  The  capital  provisions  of  the  final 
rule  contain  the  following  changes  fitim 
the  reproposed  rule: 

1.  Associations  may  include  in  their 
core  surplus  allocated  equities  that  are 
includible  in  their  total  surplus  and  that 
are  not  scheduled  to  be  revolved  in  the 
next  3  years.  Such  equities  may 
comprise  up  to  2  percentage  points  of  an 
association's  3.5-percent  minimum  core 
surplus  to  risk-adjusted  assets 
requirement,  with  the  remaining  1.5 
percent  in  unallocated  surplus  and 
includible  perpetual  stock. 

2.  Banks  for  cooperatives  (BCs)  and 
agricultural  credit  banks  (ACBs)  may    ' 
include  nonqualified  allocated  equities 
that  are  issued  to  non-System  entities 
and  that  do  not  have  an  established  plan 
or  practice  of  revolvement.  Such 


equities  may  comprise  up  to  2 
percentage  points  of  a  BCs  or  ACB's 
3.5-percent  minimiun  core  surplus 
requirement,  with  the  remaining  1.5 
percent  in  unallocated  surplus  and 
includible  perpetual  stock. 

3.  If  specifically  provided  for  in  an 
institution's  capital  adequacy  plan,  the 
institution  may  retire  or  cancel 
purchased  and  allocated  equities 
includible  in  core  surplus  ^or 
application  against  the  indebtedness  on 
a  defaulted  loan  without  causing  similar 
remaining  equities  to  be  excludeid  from 
the  core  surplus  ratio.  The  institution 
may  also  pay  out  allocated  equities  in 
the  event  of  the  death  of  a  former 
borrower  whose  loan  has  been  repaid.  In 
both  cases,  the  institution  board  must 
determine  that  retirement  or 
revolvement  is  in  the  best  interest  of  the 
institution. 

4.  Retirement  of  less  than  an  entire 
class  or  series  of  equities  includible  in 
core  surplus,  other  than  in  the 
circimistances  described  in  item  3 
above,  will  result  in  the  disallowance  of 
remaining  similar  equities  firom  core 
surplus. 

5.  If  approved  by  the  FCA,  a  capital 
instrument  or  a  particular  balance  sheet 
account  issued  to  or  related  to  another 
System  institution  may  be  included  in 
an  institution's  core  or  total  surplus. 

6.  The  Leasing  Corporation  may 
include  its  C  Stock  issued  to  Farm 
Qedit  banks  in  the  total  surplus  ratio. 

B.  The  eligibility  provisions 
apphcable  to  title  I  and  title  II  lenders 
incorporate  the  following  changes  from 
the  reproposed  rule: 

1.  I^e  final  regulation  retains  the 
existing  definition  of  bona  fide  farmer 
or  randber  in  $  613.3010(a).  This  and  the 
other  definitions  in  §  613.3010  are 
redesignated  as  §  613.3000(a)  in  order  to 
replace  the  reproposed  definitions.  The 
reproposed  definitions  for  agricultural 
assets  and  agricultural  land, 

§  613.3000(a)(1)  and  (2).  are  withdrawn. 
The  existing  definition  of  agricultural 
land  is  retained  without  change  in 
§619.9025.  Reproposed  §  613.3000(d), 
addressing  limitations  on  financing  a 
farmer's  other  credit  needs  imder  tibe 
reproposed  definitions,  is  also 
withdrawn. 

2.  Existing  §  613.3005(a)  is  retained  as 
final  §613.3005  to  determine  the  scope 
of  financing  for  farmers,  ranchers,  and 
producers  or  harvesters  of  aquatic 
products. 
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3.  The  final  rule  offers  some  flexibility 
in  the  use  of  the  75th  percentile  of  local 
housing  values  to  estaolish  what 
constitutes  moderately  priced  housing. 
It  requires  each  PCS  institution  to 
support  its  determination  with 
appropriate  documentation  whenever 
the  institution  adopts  a  value  above  the 
75th  percentile  of  housing  values  in  the 
rural  area  where  it  is  located. 

n.  Pnblk  Comments  Received 

The  FCA  received  1591  comment 
letters  in  response  to  the  reproposed 
rule  concerning  capital  adequacy  and 
customer  eligibility  provisions.  There 
were  1079  comments  addressing  the 
customer  eligibility  rules  and  580 
comments  addressing  the  reproposed 
capital  adequacy  provisions.' 

The  FCA  received  881  comments  from 
System  institutions  and  their  members/ 
borrowers,  including  a  comment  letter 
from  the  System's  I^sidents'  Finance 
Committee,  which  reflected  the  views  of 
System  banks  and  associations  (System 
joint  comment)  concerning  the  capital 
adequacy  rules,  as  well  as  a  letter  from 
the  Farm  Credit  Council  (FCC),  also  on 
behalf  of  the  System  institutions,  on  the 
customer  eligibility  provisions.  Of  the 
remaining  comments,  723  were  from 
commercial  banks,  26  from  trade 
associations,  22  from  members  of 
Congress  who  transmitted  constituent 
letters,  and  three  from  State  government 
agencies.  The  national  trade 
associati(His,  in  addition  to  the  FCC,  that 
commented  included:  the  American 
Bankers  Association  (ABA),  the 
Independent  Bankers  Association  of 
America  (IBAA),  the  Credit  Union 
National  Association  (CUNA),  and  the 
National  Farmers  Union  (NFU).  The 
States  from  which  banking  chapters  and 
affiliates  of  their  national  associations 
submitted  comments  included  Virginia, 
Wisconsin,  Nebraska,  Pennsylvania. 
Arizona,  California,  Alaska.  Hawaii, 
Montana.  New  Mexico.  Nevada.  Oregon, 
Utah,  Washington,  Idaho,  Colorado, 
Michigan,  New  York.  Indiana,  Georgia, 
Maine,  Louisiana,  and  South  Dakota.  In 
addition  to  the  written  comments 
received,  a  group  of  System 
representatives  made  an  oral 
presentatiCHi  of  its  views  to  Agency  staff 
concerning  the  capital  adequacy 
provisions. 

m.  The  Final  Rule 

After  carefully  considering  the 
comments  received  on  the  reproposed 
rule  and  further  deliberation,  the  FCA 


'  The  total  number  of  comments  received  on  the 
individual  provisions  of  the  Hnal  rule  does  not  total 
1591  because  several  commenters  responded  to 
both  capital  and  customer  provisions  in  a  single 
comment  letter. 


adopts  a  rule  governing  capital 
adequacy  and  customer  eligibility  for 
FCS  financing.  The  FCA  responds  to  the 
specific  concerns  of  the  commenters  as 
it  explains  the  provisions  of  the  rule. 

A.  Capital  Adequacy  Provisions 

Of  the  580  written  comments  received 
on  the  capital  provisions,  six  were  from 
System  banks  (AgFirst  FCB  (two  letters). 
Western  FCB.  AgriBank  FCB,  CoBank 
ACB.  and  St.  Paul  BC).  one  was  from  the 
Leasing  Corporation,  35  were  from 
System  associations,  532  were  from 
borrowers/shareholders  of  several 
agricultural  credit  associations  (ACAs), 
one  was  from  the  System's  Presidents' 
Planning  Committee  on  behalf  of 
System  institutions  (System  joint 
comment),  four  were  from  various  State 
and  national  cooperative  councils,  and 
one  was  from  the  ABA  on  behalf  of  its 
commercial  bank  members. 

Responses  to  the  capital  provisions 
varied  widely.  Of  the  five  System  banks 
that  commented,  one  bank  hilly 
supported  the  reproposal  and  urged  the 
FCA  not  to  diminish  required  levels  by 
lowering  ratios  or  widening  the 
definition  of  eligible  capital.  Two 
System  banks  supported  the  reproposal 
as  revised  by  minor  changes  suggested 
in  the  System  joint  comment.  Those 
changes  are  more  fully  described  below. 
The  other  two  System  banks  suggested 
changes  to  the  reproposal  primarily  as  it 
affected  associations  operating  on  a 
Subchapter  T  basis  for  tax  purposes.  Of 
the  System  associations  that  submitted 
comments,  a  few  supported  the 
reproposal,  but  the  majority  asked  for 
changes  in  the  core  surplus 
requirement.  Likewise,  the  cooperative 
councils  and  the  association  borrowers 
opposed  the  core  surplus  ratio 
components  as  applied  to  associations. 
The  ABA  commented  that  it  supported 
the  stiffening  of  capital  requirements  for 
System  institutions  and  offered  a 
general  opinion  that  the  reproposal  was 
not  stringent  enough. 

1.  Core  Surplus  Ratio  Capital  Standard 

The  majority  of  the  comments  on 
capital  pertained  to  the  core  surplus 
ratio  in  the  reproposed  rule.  A  System 
bank,  the  Leasing  Corporation,  and 
several  associations  supported  the  core 
surplus  ratio  as  reproposed,  and  other 
System  institutions  generally  supported 
the  ratio  with  minor  revisions. 

Many  other  respondents,  including 
System  associations,  made  the  same 
criticisms  of  the  core  surplus  ratio  that 
they  had  made  of  the  unallocated 
surplus  ratio  in  the  originally  proposed 
capital  regulations.  They  asserted  that 
the  core  surplus  ratio  was  contrary  to 
cooperative  principles,  unfairly 


diffisrentiated  between  unallocated 
surplus  and  allocated  surplus,  and 
discouraged  institutions  from  operating 
as  Subchapter  T  cooperatives.  'They 
stated  their  belief  that  an  institution 
with  allocated  equities  in  addition  to  a 
minimimi  level  of  unallocated  surplus 
was  a  stronger  institution  than  one  with 
the  same  amount  of  unallocated  surplus 
but  no  allocated  equities.  For  a  detailed 
description  of  these  comments,  see  61 
FR  42092, 42094  (Aug.  13, 1996).  Most 
of  these  respondents  did  not  address 
specifically  the  inclusion  of 
nonqualified  allocated  eqmties  in  the 
core  surplus  ratio. 

A  System  bank  that  did  address  the 
inclusion  of  nonqualified  allocated 
equities  disagreed  with  the  FCA's 
statement  that  inclusion  of  such  equities 
would  eliminate  most  of  the 
disincentives  to  operate  on  a  Subchapter 
T  basis  and  stated  that  single  taxation  is 
an  extremely  important  tool  for 
managing  tax  liabilities  on  association 
earnings. 

An  association  objected  to  the 
requirement  that  associations  deduct  the 
net  investment  in  the  affiliated  bank 
fitim  the  core  surplus  ratio.  Another 
association  stated  that  an  association 
should  not  have  to  deduct  this 
investment  imless  the  bank  does  not 
meet  its  minimiun  capital  requirements. 

A  respondent  questioned  tne  meaning 
of  the  statement  in  the  reproposal 
preamble  that  the  FCA  expected  a  > 
"healthy  portion"  of  core  surplus  to  be 
made  up  of  tmallocated  surplus.  See  61 
FR  42095-96  (Aug.  13. 1996).  The 
respondent  stated  that  "healthy" 
appeared  to  be  a  subjective  evaluation 
and  asserted  that  "(tlhe  requirement  of 
a  'healthy'  sum  of  unallocated  surplus 
runs  contrary  to  the  cooperative  nature 
of  the  System." 

Two  System  associations  stated  that 
the  risk  monitoring  systems  already  in 
place — the  Farm  Qedit  System 
Insurance  Corporation,  the  Market 
Access  Agreement,  the  Contractual 
Interbank  Performance  Agreement, 
general  financing  agreemrats.  and  "a 
very  aggressive  regulator" — were 
sufficient  to  control  risk. 

A  System  bank  recommended  that  the 
core  surplus  of  associations  be 
calculated  by  means  of  two  separate 
ratios:  first,  measure  unallocated 
retained  earnings  (URE)  with  no 
deduction  for  the  investment  in  the 
bank;  second,  measure  total  surplus 
with  a  deduction  for  the  investment  in 
the  bank.  The  bank  pointed  out  that 
"(tlhe  only  situation  in  which  the 
member's  investment  would  be 
impaired  at  the  point  in  which  losses 
exceeded  association  imallocated 
surplus  net  of  its  investment  in  the  bank 
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would  be  one  in  which  the  association's 
investment  in  the  bank  was  impaired  at 
the  same  time."  The  bank  also  stated 
that  tax  considerations,  not  capital 
requirements,  should  be  the  basis  on 
which  an  institution  should  decide 
whether  to  allocate  equities  on  a 
nonquaUfied  or  a  qualified  basis. 
Several  associations  recommended  that 
the  core  surplus  for  associations  be 
calculated  on  a  more  broadly  defined 
basis  by  including  all  permanent  capital 
less  the  investment  in  the  bank. 

The  System,  in  its  joint  comment, 
recommended  that  the  FCA  permit  a 
call  on  preferred  stock  when  a  bank  is 
overcapitalized  or  in  a  declining  rate 
environment.  It  also  recommended  that 
the  FCA  include  in  core  surplus,  on  a 
case-by-case  basis,  newly  developed  or 
modified  equities  or  accounts  held  by 
other  System  institutions. 

One  commenter  requested  that  the 
FCA  permit  revolvements  of 
nonquaUfied  allocated  equities  as  long 
as  the  revolvements  do  not  result  in 
failure  to  meet  the  core  surplus 
requirement.  Another  commenter  stated 
that  it  agreed  with  the  FCA's  rationale 
for  including  nonqualified  allocated 
equities  in  core  surplus  but  suggested 
that  redemptions  be  permitted  when  a 
borrower  dies  or  defaults  on  a  loan.  The 
commenter  also  stated  that  nonqualified 
allocations  between  System  institutions 
ought  to  be  includible  by  one  institution 
in  core  surplus  and  suggested  that  the 
allocations  be  included  in  the  core 
surplus  of  the  issuing  institution. 

In  response  to  the  comments,  and 
upon  further  deliberation  about  the 
components  and  quality  of  core  surplus, 
the  FCA  has  made  several  changes  to 
the  core  surplus  requirement  in  the  final 
rule.  The  principal  change  is  that 
associations  with  allocated  equities, 
which  are  primarily  associations  that 
operate  as  Subchapter  T  cooperatives, 
may  include  certain  longer-term 
qualified  as  well  as  nonquaUfied 
allocated  equities.  However,  allocated 
equities  may  comprise  no  more  than  2 
percentage  points  of  the  association's 
minimum  3.5-percent  core  surplus 
requirement.  Includible  longer-term 
equities  are  allocated  equities  not 
subject  to  a  revolvement  plan  or  subject 
to  a  revolvement  plan  of  at  least  5  years 
and  not  scheduled  for  distribution 
during  the  next  3  years.  The  remaining 
1.5  percentage  points  of  the  minimum 
core  surplus  requirement  must  be  made 
up  of  unallocated  retained  earnings  and 
perpetual  stock  not  subject  to  a 
revolvement  plan  or  practice. 

This  decision  reflects  the  FCA's 
judgment  that  a  formula  including 
allocated  equities  that  are  not  scheduled 
for  retirement  within  the  next  3  years 


provides  a  method  for  achieving  a  stable 
capital  base  for  associations  without 
discouraging  patronage  distributions. 
Longer-term  allocated  equities,  while 
they  may  not  be  perpetual  in  nature,  do 
provide  important  capital  protection  for 
as  long  as  they  are  held,  and  an 
institution's  board  can  delay  a 
scheduled  distribution  when  it  is  in  the 
best  interest  of  the  institution.  By 
counting  allocated  equities  only  when 
they  are  not  within  3  years  of 
revolvement,  institutions  are  less  likely 
to  have  to  interrupt  scheduled 
revolvements  to  meet  their  capital 
standards  in  times  of  adversity  because 
they  have  3  years  in  which  to  adjust 
continuing  allocations  or  take  other 
protective  measures.  Similarly,  if  an 
institution  suffers  because  many  of  its 
borrowers  are  experiencing  adverse 
economic  drounstances,  a  sufficient 
amount  of  unallocated  surplus  will 
better  enable  the  institution  to  continue 
to  make  planned  distributions  during 
the  next  3  years,  at  a  time  when  its 
borrowere  may  need  cash  distributions 
most.  In  addition,  permitting  an 
association  to  count  both  quaUfied  and 
nonquaUfied  allocations  in  the  core 
surplus  ratio  gives  an  association 
flexibiUty  to  select  which  type  of 
allocation  to  make  based  primarily  on 
business  considerations  rather  than 
regulatory  considerations. 

For  the  BC  and  any  ACB  which,  Uke 
Subchapter  T  associations,  also  have 
equities  allocated  to  non-System 
borrowere,  the  Agency  decided  not  to 
allow  inclusion  in  core  siuplus  of  any 
qualified  aUocated  equities  or  of 
nonqualified  allocated  equities 
scheduled  for  revolvement  for  several 
reasons.^  Such  banks  have  higher 
lending  limits — from  35  to  50  percent  of 
the  lending  limit  base  for  certain  BC 
loans  compared  to  a  25-percent  limit  for 
all  other  Farm  Credit  institutions.  The 
BC  and  any  ACB  carry  greater  interest 
rate  risk  than  associations  and  carry 
certain  forms  of  operational  risk  from 
which  associations  are  largely  insulated. 
Unlike  associations,  these  banks  are 
jointly  and  severally  Uable  on 
Systemwide  obUgations.  In  addition,  the 
existing  BC  and  ACB  have  made  a 
significant  portion  of  their  credit 
extensions  to  relatively  fiaw  borrowers,  a 
situation  that  results  in  a  concentration 
of  risk.  Finally,  the  BC  and  ACB  have 
only  the  single  exclusion  of  qualified 
and  revolving  nonquaUfied  allocated 
equities  bom  their  core  surplus  ratio, 
whereas  associations  must  also  deduct 
their  net  investment  in  their  affiliated 


'  This  MUM  rule  by  its  language  also  applies  to 
the  FCBs:  however,  the  effect  of  this  rule  on  FCBs 
is  expected  to  be  minimai. 


bank.  Therefore,  the  FCA  has 
determined  that  it  is  appropriate  that 
such  banks  maintain  a  core  surplus  ratio 
of  at  least  3.5  percent,  comprised  of 
unallocated  surplus  and  nonqualified 
allocated  equities  with  no  plan  or 
practice  of  retirement.  NonquaUfied 
allocated  equities  may  comprise  no 
more  than  2  percentage  points  of  the 
institution's  minimum  3.5-percent  core 
surplus  requirement.  As  with 
associations,  the  remainder  must  be 
comprised  of  unallocated  retained 
earnings  and  perpetual  stock. 

When  an  institution's  ratio  of 
unallocated  surplus  together  with  any 
perpetual  stock  includible  in  core 
surplus  to  risk-adjusted  assets  amounts 
to  less  than  1.5  percent,  the  institution  ~ 
may  not  count  more  than  2  percentage 
points  of  allocated  equities  in 
determining  compliance  with  the  3.5- 
percent  core  siuplus  requirement.  For 
example,  if  an  institution's  imaUocated 
surplus  and  includible  perpetual  stock 
were  1.4  percent  of  risk-based  assets, 
and  its  ratio  of  long-term  allocated 
equities  were  5  percent,  its  core  surplus 
ratio  would  be  3.4  percent,  because 
allocated  equities  could  be  counted  only 
up  to  2  percentage  points.  If  the 
institution's  ratio  of  unaUocated  surplus 
and  perpetual  stock  were  1.6  percent 
and  its  ratio  of  long-term  allocated 
equities  were  5  percent,  however,  its 
core  surplus  ratio  would  be  6.6  percent. 
In  this  instance,  the  entire  amount  of 
long-term  allocated  equities  would  be 
included  in  the  core  surplus  ratio 
because  at  least  1.5  percent  of  the 
institution's  minimum  requirement  was 
comprised  of  unallocated  surplus  and 
perpetual  stock.  The  FCA  notes  that  the 
restriction  on  the  use  of  allocated 
equities  in  the  computation  of  the  core 
surplus  ratio  appUes  only  to  the 
components  in  the  computation  of  the 
core  surplus  ratio  and  is  not  intended  to 
limit  the  use  of  such  allocated  equities 
in  building  and  maintaining  other 
required  capital  levels. 

m  estabUshing  the  minimum  core 
surplus  requirament  at  3.5  percent,  the 
FCA  expects  institutions  to  treat  the 
core  siuplus  requirement  and  its 
components  as  a  regulatory  minimum 
and  to  establish  a  target  or  goal  for 
adequate  capital  based  on  ^eir 
particular  circumstances.  There  may  be 
circumstances  where  the  FCA  considers 
the  institution's  comp>onent  levels  of 
surplus  to  be  inadequate,  even  when  its 
core  siuplus  ratio  is  at  or  above  3.5 
percent  (because  the  operaticms  of  the 
institution  are  of  higher  risk),  and  may 
take  supervisory  action,  as  warranted. 

The  final  rule  permits  all  institutions 
to  retire  equities  and  apply  the  proceeds 
against  indebtedness  on  a  defaulted  loan 
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without  disallowance  of  remaining 
equities  of  the  same  class  or  series  &x>m 
treatment  as  core  surplus,  subject  to  the 
following  conditions:  (1)  The  institution 
must  specifically  provide  for  such 
retirements  in  the  capital  adequacy  plan 
approved  by  its  board  of  directors  and 
the  circumstances  under  which  they 
may  occur,  (2)  the  institution  must 
chaise  off  an  amoimt  of  the 
indebtedness  on  the  loan  equal  to  the 
amoimt  of  the  equities  that  are  retired  or 
canceled;  and  (3)  the  institution  board 
must  determine  that  each  such 
retirement  is  in  the  best  interest  of  the 
institution.  Retirabie  equities  include 
purchased  stock  as  well  as  allocated 
stock  and  surplus.  The  Agency  made 
this  change  to  accommodate  foreclosure 
laws  of  States  that  preclude  the  recovery 
of  a  deficiency  in  certain  situations.  In 
these  cases,  it  may  be  more 
advantageous  to  the  institution  to  retire 
a  borrower's  equities.  In  other  cases,  it 
will  be  in  the  best  interest  of  the 
institution  not  to  retire  equities. 
Institutions  are  required  to  make  this 
determination  before  the  equities  are 
retired. 

The  final  rule  also  permits 
institutions  to  retire  allocated  stock  and 
equities  in  the  event  of  the  death  of  a 
holder  of  such  equities  who  did  not 
have  a  loan  outstanding  with  the 
institution  at  the  time  of  his  or  her 
death,  without  disallowing  remaining 
equities  from  treatment  as  core  surplus, 
provided  that  the  institution's  capital 
adequacy  plan  specifically  authorizes 
such  retirements  and  that  the  institution 
determines  that  these  retirements  are  in 
the  best  interest  of  the  institution.  This 
provision  enables  institutions  to  make 
retirements  to  help  liquidate  a  former 
borrower's  estate,  especially  in  cases 
where  the  allocated  equities  may  not  be 
transferable.  The  provision,  however, 
does  not  apply  to  retirements  of 
purchased  stock,  which  the  statute 
requires  to  be  transferable.  Title  to  such 
stock  and  the  accruing  benefits  thereto, 
including  dividends,  can  be  transferred 
by  the  estate  executor  to  the  heirs  of  the 
former  borrower's  estate.  Although  these 
provisions  allow  an  institution  to  retire 
equities  in  these  circiunstances  without 
disquaUfying  equities  of  the  same  class, 
they  do  not  relieve  the  institution  of  its 
obligation  to  meet  its  regulatory  capital 
standards  and  to  maintain  such  higher 
levels  of  capital  as  may  be  needed  in  its 
particular  circumstance. 

The  FG\  has  deleted  from  the  final 
ride  provisions  that  would  have  enabled 
an  institution  to  retire  a  pro  rata  amount 
of  a  class  or  series  of  stock  or  equities 
without  causing  the  remaining  class  or 
series  of  stock  or  equities  to  be 
disallowed  from  treatment  as  core 


surplus.  Hie  Agency  reconsidered  those 
provisions  and  determined  that  the 
partial  retirements  or  revolvements 
would  raise  an  implication  that  the 
equities  are  not  considered  to  be  a 
permanent  source  of  capital  by  the 
institution.  If  partial  retirements  of 
includible  perpetual  stock  were 
commonplace,  the  FCA  believes  that 
this  practice  would  undermine 
stockholders'  perception  of  the 
perpetual  character  of  the  stock  or 
equities.  Therefore,  if  an  institution 
retires  includible  stock  or  equities  other 
than  in  connection  with  a  section  4.14B 
restructuring  or  the  death  or  default  of 
a  borrower,  the  remaining  equities  of  the 
same  class  or  series  will  be  disallowed 
from  treatment  as  core  surplus. 

The  FCA  has  expanded  a  reproposed 
provision,  permitting  inclusion  of  a 
newly  developed  or  modified  capital 
instrument  or  particular  balance  sheet 
account  with  FCA  approval,  to  include 
existing  capital  instruments  and  balance 
sheet  accounts  as  well.  E3dsting  equities 
issued  or  allocated  to  other  System 
institutions  will  continue  to  be 
excluded  fit>m  an  institution's  core 
surplus  as  a  general  principle.  But  the 
FCA  will  consider  including  existing 
equities  as  well  as  any  newly  developed 
or  modified  capital  instrument  or  a 
particular  balance  sheet  account  related 
to  another  System  institution  in  core 
surplus  on  a  case-by-case  basis.  The 
FCA  is  not  presently  aware  of  any 
existing  equities  held  by  other  System 
institutions  that  it  believes  would  be 
appropriate  to  include  in  an 
institution's  core  surplus,  but  it  may 
consider  the  appropriateness  of 
including  any  such  equities  in  the 
futiue. 

The  FCA  did  not  make  any  other 
changes  recommended  by  conunenters 
to  the  core  surplus  ratio.  The  final  rule 
continues  to  require  associations  to 
deduct  the  net  investment  in  the  bank 
fit)m  core  surplus,  for  the  reasons  set 
forth  in  the  preamble  to  the  reproposed 
rule  at  61  FR  42096  (Aug.  13. 1996). 
With  respect  to  the  comment  that 
current  risk  monitoring  systems  are 
sufficient  to  control  risk,  the  FCA  was 
not  convinced  that  the  current  risk 
monitoring  systems  assure  that 
institutions  have  adequate  high  quality 
capital.  The  FCA  believes  this  final  rule 
does  provide  such  assurances.  The 
suggestion  that  the  core  surplus  ratio  for 
associations  be  replaced  by  ratios  that 
separately  measiue  local  surplus  and 
unallocated  siuplus  was  rejected 
because  compliance  with  the  ratios 
could  be  achieved  by  an  association  that 
has  no  local  unallocated  surplus  (and 
equivalent  perpetual  equities]  and,  as 
the  commenter  observes,  would  not 


assure  sufficient  capital  in  the  event  that 
the  bank  is  financially  stressed  at  the 
same  time  the  affiliated  association  is 
stressed.  For  a  fuller  explanation  of  the 
need  for  local  unallocated  surplus,  see 
60  FR  38523  (July  25, 1995).  With 
respect  to  the  suggestion  in  the  System 
joint  comment  that  a  call  on  preferred 
stock  would  be  prohibited,  the  FCA 
notes  that  redemption  of  perpetual 
preferred  stock  was  neither  strictly 
prohibited  in  the  reproposed  rule  nor 
prohibited  in  the  final  rule. 

In  the  final  rule,  the  core  surplus  ratio 
must  be  calculated  by  the  institution  as 
of  each  monthend.  A  summary  of  the 
core  surplus  computation  follows: 

The  ratio  numerator: 

Undistributed  earnings/unallocated 
siuplus  (as  defined  in  the  FCA  Call 
Report  instructions)  less:  for 
associations  only,  the  net  investment  in 
its  affiliated  bank,  which  is — 

Total  investment  in  a  System  bank: 

Less;  Investment  in  association  by 
such  bank,  up  to  an  amount  equal  to  the 
association's  investment  in  the  bank; 

Less;  Agency/servicing  investment  in 
such  bank; 

Less;  Participation  investment  in  such 
bank; 

Plus:  Perpetual  common  or 
noncumulative  preferred  stock  held  by 
non-System  entities  and  not  purchased 
as  a  condition  of  obtaining  a  loan, 
provided  that  the  institution  has  no 
estabUshed  plan  or  practice  of  retiring 
the  stock: 

P7us;  any  other  equities  or  accounts 
approved  by  the  FCA  for  inclusion  in 
core  surplus; 

Plus:  for  banks  only,  nonqualified 
patronage  allocations  held  by  persons  or 
entities  other  than  System  institutions, 
provided  that  the  institution  has  no 
established  plan  or  practice  of  retiring 
such  allocations; 

Plijs:  for  associations  only. 
nonquaUfied  and  qualified  patronage 
allocations  held  by  persons  or  entities 
other  than  other  System  institutions, 
provided  that  either  the  allocations  are 
subject  to  a  revolvement  plan  of  at  least 
5  years  and  will  not  be  distributed 
within  the  next  3  years,  or  the 
institution  has  no  established  plan  or 
practice  of  retiring  such  patronage; 

Less:  investments  in  the  Leasing 
Corporation  and  goodwill  as  required  in 
the  computation  of  the  institution's 
permanent  capital  ratio  (§  615.5210(e)(6) 
and  (7));  Divided  by — 

The  ratio  denominator: 

Risk-adjusted  asset  base  per  the 
permanent  capital  regulations. 

2.  Total  Surplus  Ratio  Capital  Standard 

Conunenters  raised  two  issues  with 
regard  to  the  reproposed  total  surplus 
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ratio:  the  treatment  of  the  Leasing 
Corporation's  C  Stock  and  the  inclusion 
of  certain  subordinated  debt.  The 
preamble  to  the  reproposed  regulations 
stated  that  the  Class  C  Stock  issued  by 
the  Leasing  Corporation  could  not  be 
included  in  the  Leasing  Corporation's 
total  surplus  because  the  level  of  stock 
fluctuates,  somewhat  similarly  to 
borrower  stock,  based  on  lease  volume. 
The  Leasing  Corporation  commented 
that  its  C  Stock  should  be  included  in 
the  total  surplus  calculation  because  it 
is  held  by  System  banks,  which  also 
fund  the  leases.  Because  a  customer  of 
the  Leasing  Corporation  has  no  equity  at 
risk  in  the  corporation,  any  decision 
either  to  conduct  additional  business 
with  the  corporation  or  to  terminate 
existing  leasing  relationships  does  not 
involve  a  consideration  by  the  customer 
of  the  capital  level  of  the  corporation. 
Therefore,  the  risk  of  borrower  flight 
based  on  concerns  about  stock 
impairment  is  non-existent. 

The  FCA  concludes  that  the  basic 
characteristics  of  the  C  Stock  have  many 
similarities  to  other  FCS  institutions' 
stock  and  equities  that  are  includible  in 
total  surplus.  Therefore,  the  C  Stock 
should  be  included  in  the  Leasing 
Corporation's  total  siuplus  computation. 

hi  its  joint  conunent,  the  System 
requested  that  subordinated  debt  with 
characteristics  of  preferred  stock  be 
included  in  permanent  capital  and  total 
surplus,  on  the  ground  that  commercial 
banks  and  thrifts  are  peijnitted  to 
include  this  type  of  subordinated  debt 
in  their  Tier  2  capital.  The  issue  of  the 
treatment  of  subordinated  debt  in  any 
capital  ratios  for  System  institutions 
was  not  addressed  in  the  reproposal  or 
in  the  1995  capital  proposal,  and  the 
FCA  beUeves  that  it  would  be 
inappropriate  to  include  this  in  the  final 
rule.  The  Agency  is  considering  this 
issue  as  part  of  the  next  phase  of  its 
review  of  the  capital  regulations. 

Upon  reaching  these  conclusions,  the 
FCA  determines  the  total  surplus  ratio 
will  be  calculated  by  the  institution  as 
of  each  month  end,  with  a  minimum 
requirement  of  7  percent.  A  summary  of 
the  computation  is  as  follows: 

The  ratio  numerator 

Undistributed  earnings/unallocated 
surplus  per  FCA  Call  Report: 

Plus:  certain  perpetuafcommon  or 
noncimjulative  perpetual  preferred 
stock  held  by  non-System  entities  and 
not  purchased  as  a  condition  of 
obtaining  a  loan; 

Plus:  certain  nonqualified  and 
qualihed  allocated  equities  with 
revolvement  cycles,  if  any,  of  at  least  5 
years; 

Plus:  term  stock  with  an  original 
maturity  of  at  least  5  years  (reduced  by 


20  percent  per  year  during  the  last  5 
years  of  its  term); 

Plus:  any  other  equities  or  accounts 
approved  by  the  FCA  for  inclusion  in 
total  surplus; 

Less:  any  equities  or  accounts 
required  by  the  FCA  to  be  deducted 
from  total  surplus; 

Less:  any  deductions  for  goodwill  and 
investments  in  the  Leasing  Corporation 
as  required  in  the  computation  of  the 
institution's  permanent  capital  ratio 
pursuant  to  §  615.5210(e)  (6)  and  (7); 

Less:  for  associations  only,  an  amount 
equal  to  the  amount  of  allocated  bank 
equities  counted  as  permanent  capital 
by  the  bank; 

Less:  for  banks  only,  an  amount  equal 
to  the  amoimt  of  bank  equities  counted 
as  association  permanent  capital. 

Divided  by — 

The  ratio  denominator: 

Risk-adjusted  asset  base  per  the 
permanent  capital  regulations. 

3.  Collateral  Ratio  Capital  Standard  for 
Banks 

A  System  bank  opposed  a  collateral 
ratio  that  excludes  allocated  capital 
counted  by  associations  for  two  reasons: 
the  allotment  agreement  does  not 
change  the  actual  Uquidity  position  of 
the  bank,  and  the  deduction  appears  to 
be  premised  on  the  belief  that  the 
allotment  agreements  are  enforceable 
and  that  every  association  will  call  on 
the  bank  to  retire  such  capital  at  the 
same  time. 

As  explained  in  the  preamble  to  the 
reproposal,  the  exclusion  of  allocated 
capital  counted  as  association 
permanent  capital  is  intended  to 
eUminate  the  double-leveraging  of 
shared  capital  and  is  not  based  on 
assumptions  about  the  enforceability  of 
the  allotment  agreements.  Inclusion  of 
this  capital  would  enable  banks  and 
associations  to  double-leverage  the  same 
capital  for  the  permanent  capital  and 
collateral  ratios.  The  FCA  has  decided 
to  adopt  the  collateral  ratio  as 
reproposed  without  changes  for  the 
reasons  expressed  here  and  as  foimd  in 
61  FR  42097-98  (Aug.  13.  1996).  Under 
the  final  rule,  the  net  collateral  ratio  is 
calculated  as  follows: 

The  ratio  numerator  is  a  bank's  net 
collateral,  which  equals: 

A  bank's  total  eligible  collateral  as 
defined  by  §615.5050  (except  that 
ehgible  investments  as  described  in 
§615.5140  are  to  be  valued  at  their 
amortized  cost), 

Less:  an  amount  equal  to  that  portion 
of  the  allocated  investments  of  affiliated 
associations  that  is  not  counted  as 
permanent  capital  of  the  bank. 

Divided  by — 

The  ratio  denominator,  which  equals: 


The  bank's  total  Uabilities. 

4.  Borrower  Stock  Retirement  Provisions 

The  FCA  received  no  comments  on 
the  reproposal's  provisions  enabling 
mstitutions  to  delegate  the  retirement  of 
borrower  stock  under  certain 
conditions.  However,  the  final  rule 
clarifies  the  board's  obUgation  to 
determine  that  the  institution's  capital 
position  will  remain  adequate  after  any 
stock  retirements  made  under  delegated 
authority. 

5.  hidividual  bistitution  Capital  Ratios 
and  Capital  Directives 

The  FCA  received  no  comments  on 
the  reproposal's  provisions  establishing 
procedures  for  setting  individual 
institution  capital  ratios  and  issuing 
capital  directives.  The  FCA  adopts  these 
provisions  without  change. 

6.  Other  Capital  Issues 

The  System,  in  its  joint  comment, 
recommended  that  the  existing 
permanent  capital  regulations  be 
harmonized  with  the  reproposal  to 
include  term  preferred  stock  in 
permanent  capital.  The  FCA  agrees  that 
term  preferred  stock,  which  is 
includible  in  total  surplus,  should  also 
be  permanent  capital  on  the  same  basis 
as  it  is  considered  to  be  total  surplus. 
That  is,  the  stock  must  have  an  original 
maturity  of  5  years  or  more,  and  in  each 
of  the  last  5  years  before  maturity  will 
be  counted  in  fwrmanent  capital  at  a 
discount  of  20  percent.  Thus,  at  the 
beginning  of  5  years  before  maturity  the 
discount  will  be  20  percent;  at  the 
beginning  of  4  years  prior  to  maturity 
the  discount  will  be  40  percent;  and  so 
forth  until  there  is  a  100-percent 
discount  at  the  beginning  of  one  year 
prior  to  maturity.  The  FCA  has  added  a 
stipulation  that  the  institution  must 
have  the  option  to  defer  payment  of 
dividends  on  such  preferred  stock.  This 
qualification  is  consistent  with  the 
qualification  placed  on  the  type  of 
preferred  stock  that  may  be  included  in 
the  regulatory  capital  (Tier  2)  of  national 
banks. 

In  addition,  the  FCA  added  language 
to  the  definitions  of  total  surplus  and 
core  surplus  to  clarify  that  deductions 
required  in  the  computation  of  an 
institution's  permanent  capital  ratio 
must  also  be  made  in  the  computation 
of  the  institution's  surplus  ratios. 
Goodwill  and  the  investment  by  a  Farm 
Credit  bank  in  the  Leasing  Corporation 
must  be  deducted  from  a  bank's  surplus 
ratios  just  as  they  are  deducted  from  the 
bank's  permanent  capital. 

Several  System  associations  inquired 
regarding  the  inclusion  in  core  surplus 
of  a  tax-deferred  asset  representing  taxes 
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paid  on  nonqualified  allocated  equities. 
The  FCA  notes  that,  based  on  generally 
accepted  accounting  principles  (GAAP), 
in  circumstances  where  redemption  is 
sufficiently  ascertainable,  the  tax 
benefits  associated  with  nonqualified 
allocations  may  be  recorded  as  an  asset. 
In  the  final  rule,  this  tax-defierred  asset 
is  includible  in  the  core  surplus  of 
institutions  if  the  related  nonqualified 
allocated  equities  are  included  in  core 
surplus.  The  FCA  notes  that  it  is 
presently  reviewing  the  treatment  of  this 
and  all  other  types  of  tax-deferred  assets 
in  the  minimum  capital  requirements 
and  will  address  this  issue  in  the  next 
phase  of  its  review  of  the  capital 
regulations. 

A  System  association  inquired 
whether  a  purchase  of  stock  by  a  System 
bank  in  its  affiliated  association  would 
have  the  efiiect  of  reducing  an 
association's  "net  investment  in  the 
bank,"  thereby  increasing  the 
association's  core  surplus 
correspondingly.  The  FCA  agrees  that 
this  is  a  correct  interpretation  of  the 
reprop<»al  and  notes  that  the  Agency 
would  treat  such  an  investment  as 
financial  assistance  or  paid-in  capital 
subject  to  prior  FCA  approval  under 
§615.5171. 

7.  Basis  for  Conclusions  and  Positions 
Taken  in  the  Final  Capital  Adequacy 
Provision 

The  FCA  believes  that  the  changes  in 
the  final  rule  are  ccmsistent  with  its 
views  of  the  purposes  of  capital  and  the 
need  for  high  quality  capital,  as  set  forth 
in  the  supplementary  information  to  the 
originally  proposed  capital 
amendments.  See  60  FR  at  38522-27 
(July  27. 1995).  The  FCA  incorporates 
that  information  herein  by  reference.  At 
that  time,  the  Agency  explained  its 
position  that  a  mixture  of  capital 
components  is  necessary  to  achieve  a 
sound  capital  structure  and  that  each 
institution  should  have  a  minimum 
amount  of  secure  capital,  exclusive  of 
borrower  stock,  that  is  not  at  risk  at 
another  System  institution.  Compliance 
with  the  permanent  capital  and  total 
surplus  ratios  may  be  achieved  with  a 
variety  of  components — most  types  of 
capitjQ  meet  the  definition  of  p>ermanent 
capital,  and  the  total  surplus 
measurement  includes  both  perpetual 
and  preferred  stock,  as  well  as  both 
unallocated  and  allocated  surplus.  The 
need  for  a  minimum  amount  of  secure 
capital  is  addressed  by  the  core  surplus 
ratio,  which  generally  excludes  capital 
at  risk  at  other  System  institutions. 

The  additions  made  to  the 
components  of  core  surplus  in  the  final 
rule  reflect  the  FCA's  recognition  that 
some  equities  allocated  to  non-System 


entities  are  close  to  unallocated  surplus 
as  a  source  of  quality  capital. 
Nonqualified  allocated  equities  with  no 
plan  or  practice  of  retirement  are 
considered  highly  stable  and  have  low 
borrower  expectations  of  distribution. 
Revolving  allocated  equities,  being 
somewhat  less  stable,  are  only  pai^tially 
included,  and  the  associations  that  may 
include  them  are  required  to  maintain  a 
positive  level  of  local  unallocated 
surplus  in  order  to  meet  the  3.5-percent 
requirement. 

The  FCA  believes  that  the  core  and 
total  surplus  and  bank  collateral 
standards  embody  the  principles  set 
forth  in  the  1988  international  Basle 
Accord  that  provide  for  minimum  levels 
of  risk-based  high  quality  and 
supplementary  capital.  Capital 
standards  for  commercial  banks  and 
thrifts  were  adopted  by  their  Federal 
banking  regulators  in  1989  based  on 
Basle  Accord  recommendations,  and 
subsequent  studies  have  shown  that 
such  standards,  which  also  include  a 
leverage  ratio,  are  an  improvement  over 
the  previous  flat-rate  standards  alone.^ 
In  the  FCA's  view,  the  capital 
requirements  in  the  final  rule  in  their 
overall  effiect  are  very  similar  to  the 
standards  applied  to  the  commercial 
banks  and  thrifts. 

The  FCA  believes  that  the  capital 
provisions  in  the  final  rule  establish 
standards  that  encourage  the  building  of 
a  sound  capital  structiu«  in  System 
institutions,  which  will  improve  the 
likelihood  of  an  institution's  survival 
during  periods  of  economic  stress  and 
thereby  improve  the  safety  and 
soundness  of  the  System  as  a  whole. 
The  FCA  believes  that  these  regulations 
provide  a  meaningful  measure  of  capital 
adequacy  and  are  appropriate  for  all 
System  institutions  to  which  they  apply. 

B.  Customer  Eh ffbility  Provisions 

1.  General  Comments 

Generally,  FCS  institutions  and  their 
borrowers  endorsed  the  FCC's  comment 
letter,  which  favored  the  reproposed 
rule  but  recommended  certain 
modifications.  One  State  agency 
supported  the  reproposed  rule  while 


^  See  lohn  P.  CKmCb.  Risk-Baaed  Capital 
Standards  for  Ginunercial  Banks:  Improved  Capital 
Adequacy  Standards?  FDIC  Bank  Review.  Spring/ 
Summer  1993.  vol.  6,  no.  1, 1-13.  More  recently, 
economists  at  tbe  Federal  Reserve  Bank  of  Boston 
reviewed  the  capital  ratios  used  to  trigger  regulatory 
intervention.  They  concluded  that  the  current  bank 
risk-based  and  leverage  ratios  are  lagging  indicators 
of  a  bank's  financial  health  and  suggested  that  a 
workable  solution  would  be  to  raise  the  capital 
thresholds  for  taking  prompt  corrective  action.  See 
Joe  Peek  and  Eric  A.  Rosengren,  The  Use  of  Capital 
Ratios  to  Trigger  Intervention  in  Problem  Banks: 
Too  Little.  Too  Late.  The  New  England  Economic 
Review.  September/October  1996.  49-58. 


another  opposed  it.  All  other  non- 
System  commenters  and  one  FCS 
borrower  opposed  the  reproposed 
regulations.  Many  commercial  bank 
commenters  and  their  trade  associations 
urged  the  FCA  to  abandon  all  efforts  to 
amend  the  existing  eligibility 
regulations. 

Some  commenters  suggested  that  the 
FCA  postpone  rulemaking  action  on 
customer  regulations  until  such  time 
that  Congress  might  address  this  issue. 
The  FCA  has  consulted  with  the  Senate 
and  House  Agriculture  Committee  staff 
about  these  customer  regulations  during 
the  past  6  months.  Based  on  these 
discussions  and  comments  received 
during  two  public  comment  periods,  the 
FCA  has  determined  that  it  is 
appropriate  to  proceed  with  the  final 
customer  regulations. 

While  many  comments  focused  on 
specific  provisions  of  the  reproposed 
regulations,  other  comments  raised 
public  policy  issues  about  the  role  of 
government-sponsored  enterprises 
(GSEs)  and  the  extent  to  which  they 
should  be  allowed  to  compete  with 
other  credit  providere.  All  comments 
were  categorized  and  will  be  addressed 
according  to  topics  that  follow. 

a.  Role  of  the  FCS.  The  role  of  the 
FCS,  as  a  GSE,  and  the  extent  to  which 
it  should  be  allowed  to  compete  with 
other  non-GSE  credit  providere  were 
issues  that  were  frequently  raised  by 
commercial  bankers  in  opposition  to  the 
reproposed  regulations,  tliese 
commenters  asserted  that  the  FCS 
should  provide  credit  only  to  certain 
segments  of  the  agricultural  and  rural 
economy  that  are  not  served  adequately 
by  other  lenders.  These  same 
commenters  also  state  that  the  FCA 
should  allow  the  FCS  to  expand  only 
into  certain  rural  credit  markets  that 
have  been  neglected  by  the  private 
sector. 

The  FCA  finds  that  these  customer 
regulations  enable  FCS  banks  and 
associations  to  exercise  their  express 
statutory  powers  appropriately.  Neither 
the  Act  nor  its  legislative  history 
Support  claims  by  commercial  bankers 
that  the  FCS  is  a  lender  of  last  resort  that 
may  serve  only  those  rural  credit 
markets  that  have  been  abandoned  by 
other  lenders.  Rather,  the  Act  requires 
the  FCS  to  maintain  a  presence  in  rural 
credit  markets  at  all  times,  thereby 
assuring  the  availability  of  adequate 
credit  for  agriculture,  aquaculture,  and 
other  specified  sectors  of  the  rural 
economy.  The  FCS  fulfills  this  function 
by  financing  agriculture,  farm-related 
businesses,  non-farm  rural  homeowners, 
cooperatives,  and  rural  utilities  in  both 
good  and  bad  economic  times.  The 
presence  of  the  System  promotes 
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competitive  behavior  among  other 
lenders  that  serve  these  markets  and 
contributes  to  the  preservation  of  a  well 
functioning  capital  market  for 
agriculture  and  other  rural  credit  needs, 
llie  FCA  believes  that  fanners  would 
not  continue  to  have  ready  access  to 
reliable  and  competitive  credit  if  the 
PCS  ceased  to  exist. 

The  comment  letters  reveal  a 
widespread  misunderstanding  about  the 
System's  purpose  and  relationship  to 
the  Federal  government  and  to  the 
public.  Contrary  to  the  beliefs  of  many 
commenters,  the  Farm  Credit  System  is 
not  a  taxpayer-funded,  government  loan 
program.  The  Federal  government:  (1) 
Holds  no  capital  stock  in  PCS 
institutions;  (2)  appoints  no  members  to 
the  boards  of  directors  of  any  FCS  bank 
or  association;  and  (3)  appropriates  no 
funds  to  the  System.  Rather,  FCS  banks 
and  associations  are  cooperatives  that 
are  owned  and  controlled  by  their 
member-l>orrowers. 

In  response  to  claims  that  commercial 
bankers  face  significantly  greater 
regulatory  burdens  than  the  FCS,  the 
FCA  observes  that  its  examination, 
enforcement,  and  regulatory  powers 
over  the  FCS  are  comparable  to  the 
authorities  of  other  Federal  bank 
regulatory  agencies.  Additionally,  FCS 
lenders  are  subject  to  regulatory  capital 
requirements,  lending  limits,  and  loan 
underwriting  requirements.  FCS  lenders 
are  also  generally  subject  to  the  same 
consiuner  credit  laws  as  commercial 
bankers,  such  as  the  Truth-In-Lending 
Act,  Real  Estate  Settlement  Procedures 
Act,  Equal  Credit  Opportunity  Act,  and 
the  Home  Mortgage  Disclosure  Act.  The 
requirements  of  section  4.19  of  the  Act 
to  implement  specific  programs  to  assist 
small,  beginning,  and  young  brmers  are 
not  dissimilar  from  the  obUgations 
imposed  on  commercial  banks  under 
the  Community  Reinvestment  Act. 
Finally,  the  Act  requires  titles  I  and  II 
lenders  to  comply  with  numerous 
borrower  rights  requirements  for 
agricultural  loans,  which  are 
compUance  obUgatiens  xmique  to  FCS 
institutions. 

Comments  focused  on  Federal 
guarantees  of  System  debt  and  the  tax 
status  of  FCS  institutions  also  reflected 
many  misconceptions.  Certain  liabilities 
of  both  FCS  banks  and  commercial 
banks  are  insured.  The  financial 
obligations  of  FCS  banks  are  insured  by 
the  Farm  Credit  System  Insiirance 
Corporation  (FCSIC),  while  the  deposit 
habiUties,  up  to  $100,000  per  depositor, 
of  commercial  banks  and  savings 
associations  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
The  FCA  observes  that  the  FDIC 
insvuBuce  fund  is  becked  by  the  full 


foith  and  credit  of  the  United  States 
whereas  the  FCSIC  Insurance  Fund  is 
not.  Thus,  there  is  no  express  Federal 
guarantee  of  System  debt.  In  contrast, 
commercial  banks  have  an  explicit 
Federal  guarantee  of  their  deposit 
HabiUties. 

Although  many  commenters  assume 
that  the  FCS  is  tax-exempt,  System 
institutions  that  are  chartered  under 
sections  2.0,  3.0.  7.0.  and  7.8  of  the  Act 
(PCAs,  BCs.  ACBs,  and  ACAs)  are 
subject  to  Federal  taxation.  Thus.  PCS 
institutions  holding  63  percent  of  total 
System  assets,  as  of  September  30, 1996. 
are  subject  to  Federal  taxation. 

b.  Safety  and  Soundness.  Many 
commercial  bank  commenters  assert 
that  the  new  customer  regulations  will 
imdermine  the  solvency  of  the  PCS  and 
expose  the  taxpayers  to  risk  by 
encouraging  System  lenders  to  expand 
rapidly  into  credit  mariiets  in  which 
they  lack  expertise.  The  FCA  has  foimd 
no  factual  basis  for  this  concern.  The 
PCS  has  40  years  of  experience  in 
making  loans  for  housing  and  other  non- 
agricultural  purposes.  Strict  capital 
requirements  and  improved  loan 
imderwriting  standaids,  as  well  as 
effective  regulatory  oversight,  will 
ensive  that  System  lenders 
appropriately  manage  the  risks 
associated  with  their  loans.  The  capital 
provisions  of  this  rule  impose  strict 
capital  requirements  on  all  FCS  lenders 
which  will  prevent  unchecked  growth 
in  System  loan  portfoUos.  The  FCA  has 
proposed  new  loan  underwriting 
regulations  that  will  require  each 
System  institution  to  adopt  specific 
underwriting  standards  that  contain 
measurable  criteria  appropriate  for  the 
type  of  loan  and  the  institution's  risk- 
bearing  capacity.  In  addition  to  the 
strengthened  capital  requirements 
contained  in  this  rule,  the  FCSIC 
Insurance  Fimd  (which  ciurently 
exceeds  $1  billion)  and  the  joint  and 
several  hability  of  all  System  banks  on 
System  obhgations  further  insulate 
investors  in  System  obligations. 

2.  Financing  for  Bona  Fide  Farmers  and 
Ranchers 

Reproposed  §  613.3000  contained  new 
definitions  and  provisions  that 
addressed  the  System's  authorities  to 
finance  the  housing,  domestic,  and  non- 
agricultural  business  needs  of  bona  fide 
farmers,  ranchers,  and  aquatic 
producers  and  harvesters.  It  would  have 
established  specific  limitations  on  the 
amount  of  credit  PCS  institutions  could 
provide  for  housing  and  domestic  needs 
and  for  non-agricultural  business 
purposes  depending  on  whether  the 
borrower  was  actively  engaged  in 


agricultural  or  aquatic  production  and 
other  factors. 

The  reproposed  definition  of  a  bona 
fide  farmer,  rancher,  or  aquatic  producer 
or  harvester  would  have  distinguished 
"active  farmers"  from  those  who  owned 
agricultural  land  but  are  not  engaged  in  . 
cultivating  it.  The  FCA  received 
comments  about  this  definition  from  the 
FCC,  five  commercial  bank  trade 
associations,  and  342  commercial  banks. 
All  commenters  sought  modifications  to 
§613.30O0(aK3). 

The  FCC  asserted  that  the  reproposed 
rule  defined  bona  fide  fanner  and  - 
rancher  more  restrictively  than  cxurent 
$  613.3010(a).  Mote  specifically,  the 
commenter  claimed  that  the  active/ 
passive  concept  in  reproposed 
§613.3000  would  unduly  Umit  the 
System's  abiUty  to  finance  all  classes  of 
farm  owners  and  operators.  The  FCC 
asserted  that  the  active/passive 
distinction  ignores  the  current  economic 
reaUties  of  agriculture  because  it  would 
favor  parties  who  conduct  agricultural 
operations  over  those  who  own  land 
where  agricultural  operations  take 
place.  The  FCC  suggested  specific 
revisions  to  §  613.3000(a)(3)  that  would 
address  System  concerns. 

Many  commercial  bank  commenters 
and  their  trade  associations  urged  the 
FCA  to  abandon  all  efforts  to  amend  the 
existing  regulations.  Two  commercial 
bank  trade  associations  objected  to 
reproposed  §  613.3000(a)(3)(i)  because  it 
would  not  impose  a  minimal  amount  or 
percentage  of  income  that  a  farmer  must 
generate  from  agricultural  production  in 
order  to  become  an  eUgible  PCS 
borrower.  Many  commercial  bank 
commenters  expressed  concern  that  this 
definition  would  allow  farmers  with 
minimal  agricultural  production  to 
borrow  from  the  PCS  for  non- 
agricultival  purposes.  Two  commercial 
bank  commenters  offered  specific 
recommendations  for  revising  the 
definition  of  a  bona  fide  fanner  so  that 
only  farmers  who  derived  a  significant 
amount  of  their  income  from 
agricultural  production  would  be 
eligible  to  borrow  from  the  FCS. 

'The  extent  to  which  PCS  institutions 
could  finance  the  other  credit  needs  of 
bona  fide  farmers  and  ranchers 
generated  more  comments  than  any 
other  provision  of  the  reproposed 
regulations.  Commercial  banks  and  their 
trade  associations  asked  the  FCA  to 
withdraw  its  proposal  and  retain  the 
existing  regulation.  These  commenters 
asserted  that  reproposed  §  613.3000(d) 
would  convert  PCS  banks  and 
associations  into  full-service  financial 
institutions  that  would  primarily  extend 
non-agricultural  credit  to  a  vastly 
increased  number  of  borrowers.  These 
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commenters  state  that  Congress  never 
intended  for  the  PCS  to  supplant 
commercial  banks  as  the  principal 
provider  of  non-agricultural  credit  to 
fanners.  Two  commercial  bank  trade 
assodations  asserted  that  the 
reproposed  regulation  would  be 
incompatible  with  Congressional  intent 
unless,  at  a  minimum,  it  required  each 
borrower  to  have  an  outstanding 
agricultural  or  aquatic  loan  with  a 
System  lender. 

In  the  event  that  the  FCA  chose  to 
adopt  the  reproposed  regulation,  some 
commercial  bank  commenters  sought 
revisions  to  §  613.3000(d)  that  would 
address  their  concerns  about  the 
System's  ability  to  finance  the  other 
credit  needs  of  farmers.  Several 
commenters  suggested  that  the  FCA 
impose  specific  restrictions  of  the 
System's  authority  to  finance  housing 
for  both  active  and  passive  farmers. 
Many  commercial  bank  commenters 
suggested  that  only  active  fanners 
should  be  allowed  to  borrow  from  the 
FCS  for  their  domestic  needs.  One 
commercial  bank  commenter  stated  that 
System  institutions  should  be  permitted 
to  finance  only  basic  necessities  for 
families  that  live  and  work  on  farms, 
and  suggested  that  the  final  regulation 
should  specifically  forbid  farmers  from 
borrowing  firom  the  FCS  for  luxuries 
that  are  unrelated  to  their  agricultural 
activities. 

System  comments  focused  on  the 
provisions  of  the  reproposed  regulation 
that  authorize  FCS  banks  and 
associations  to  finance  the  non- 
agricultural  business  needs  of  eligible 
farmers.  The  FCC  asserted  the  proposed 
lunitation  on  non-agricultiu^l  business 
financing  unreasonably  restricts  farmer 
access  to  a  reliable  source  of  credit  and 
the  abiUty  of  the  System  to  meet  its 
mission.  This  commenter  stated  that  the 
reproposed  regulation  would  ignore  the 
importance  of  off-farm  employment  and 
off-farm  income  to  the  viability  and 
continuity  of  most  fanning  operations. 
In  the  FCC's  view,  the  limitation  also 
conflicted  with  the  plain  language  of  the 
Act,  which  places  no  limitation  on  the 
financing  of  a  borrower's  other  credit 
needs,  li^e  FCC  suggested  that  the  final 
regulation  authorize  System  institutions 
to  finance  the  non-agricultural  business 
needs  of  eligible  fanners  to  the  full 
extent  of  creditworthiness. 

In  view  of  the  widespread  negative 
response  to  the  f>roposed  change  in 
definitions  and  the  accompanying 
limitations  on  financing  other  credit 
needs,  the  FCA  has  decided  not  to 
proceed  with  its  proposed  changes  to 
the  definitions  or  to  the  rules  governing 
System  financing  of  farmers'  ^er 
credit  needs.  The  FCA  has  decided  to 


retain  the  definition  of  bona  fide  fanner 
or  rancher  in  existing  §  613.3010(a), 
redesignated  as  §  613.3000(a)(1)  and  the 
scope  of  financing  provisions  of 
§  613.3005(a),  redesignated  as 
§613.3005. 

The  final  regulation  will  continue  to 
define  a  "bona  fide  farmer  or  rancher" 
as  "a  person  owning  agricultiual  land, 
or  engaged  in  the  production  of 
agricultural  products,  including  aquatic 
products  under  controlled  conditions." 
The  FCA  also  retains  the  existing 
definition  of  "producer  or  harvester  of 
aquatic  products"  in  §  613.3010(d).  but 
it  has  redesignated  this  provision  as 
final  §  613.3000(a)(4). 

Existing  §  613.3005(a)  will  continue  to 
govern  the  scope  of  financing  for  both 
agricultural  and  non-agricultural 
purposes.  The  FCA  recognizes  that  the 
proper  role  of  the  System  in  providing 
credit  to  formers  is  an  important  policy 
issue  on  which  there  are  different  views. 
The  Agency  will  continue  to  consider 
how  this  regulation  can  address  both  the 
appropriate  scope  of  FCS  lending  and 
the  significant  dianges  in  the 
agricultural  environment,  and  this  issue 
may  be  the  subject  of  future 
rulemakings. 

The  FCA  has  deleted  §  613.3005  (b) 
and  (c)  and  redesignated  §  613.3005(a) 
as  final  §613.3005.  Paragraphs  (b)  and 
(c)  of  §  613.3005  pertain  to  banks  for 
cooperatives  and  loan  policy 
development,  respectively,  and  are  not 
necessary  in  the  final  regulation.  As  a 
conforming  amendment,  the  FCA  adopts 
final  §  613.3000(b),  which  clarifies  (in 
accordance  with  sections  1.11  and  2.4  of 
the  Act)  that  FCBs,  ACBs,  and  direct 
lender  associations  are  authorized  to 
finance  the  agricultiu^,  aquatic  and 
other  credit  needs  of  bona  fide  fanners, 
ranchers  and  aquatic  producers  or 
harvesters.  Final  §  613.3000(b)  replaces 
reproposed  §  613.3000(b),  (c)  and  (d), 
and  it  connects  the  definition  and 
eligibility  provision  in  final  §613.3000 
to  the  scope  of  financing  provisions  in 
§613.3005.  Because  commercial  bank 
commenters  have  indicated  that  existing 
§613.3005  addresses  their  concerns 
about  System  financing  of  the  other 
credit  needs  of  fanners,  the  FCA  finds 
it  unnecessary  to  address  alternative 
solutions  that  these  commenters  offiared. 

Reproposed  §  613.3000(a)(1) 
contained  a  definition  of  "agricultural 
assets"  that  would  have  determined  the 
amoimt  of  non-agricultural  credit  that 
bona  fide  farmers,  ranchers,  and  aquatic 
producers  or  harvesters  could  obtain 
from  FCS  banks  and  associations.  Under 
final  §  613.3005,  a  borrower's  access  to 
the  FCS  for  non-agricultural  credit  is  not 
dependent  on  the  ownership  of 
agricultural  assets.  As  a  result,  a 


regulatory  definition  of  "agricultural 
assets"  is  no  longer  needed,  and 
therefore,  it  has  been  omitted  from  the 
final  regulation.  Under  the 
drciunstances,  the  FCA  need  not 
address  specific  suggestions  by  the 
commenters  to  refine  reproposed 
§  613.3000(a)(1).  The  FCA  has  also 
decided  not  to  incorporate  the 
definition  of  "agricultiual  land"  in 
reproposed  §  613.3000(a)(2)  into  the 
final  regulation.  Rather,  §  619.9025  will 
continue  to  define  "agricultural  land." 
This  approach  is  consistent  with  the 
FCA's  decision  to  retain  most  of  the 
definitions  in  the  existing  eligibility 
regulations. 

3.  Eligibility  of  Non-Resident  Foreign 
Nationals 

Some  commercial  banks  and  their 
trade  associations  repeated  their  earlier 
claims  that  the  Act  does  not  authorize 
non-resident  foreign  nationals  to  borrow 
from  the  FCS.  The  preamble  to  the 
reproposed  regulation  explained  that 
the  Act  does  not  deny  foreign  nationals  • 
access  to  the  FCS.  In  fact,  FCA 
regulations  have  permitted  some  foreign 
nationals  to  borrow  bom  the  FCS  for  the 
past  20  years.  See  61  FR  42103  (Aug.  13, 
1996). 

For  this  reason,  final  and  redesignated 
§  613.3000(a)(3)  authorizes  FCS 
institutions  to  extend  credit  to  non- 
resident foreign  nationals  who  have 
been  lawfully  admitted  to  the  United 
States  on  a  visa  that  authorizes  them  to 
own  property  or  operate  a  business.  As 
a  result,  individuals  who  are  non- 
resident foreign  nationals  would  be 
permitted  to  obtain  FCS  financing  for 
their  agricultiual  or  aquatic  operations 
and  other  needs  in  the  United  States  on 
the  same  basis  as  citizens  and 
permanent  residents. 

4.  EUgibility  of  Corporate  Entities 

Three  commercial  bank  trade 
associations  opposed  §613.3000  (a)(5) 
and  (d)(4),  which  establishes  eligibility 
criteria  and  loan  purpose  restrictirais  for 
legal  entities  that  borrow  from  FCS 
banks  and  associations.  These 
commenters  believe  that  the  FCS  should 
be  authorized  to  finance  only  the  on- 
farm  production  activities  of  legal 
entities  and,  even  then,  only  when  the 
legal  entities  are  wholly  owned  by 
active  fanners. 

The  FCA  notes  that  these 
recommendations  are  more  restrictive 
than  the  requirements  in  existing 
§  613.3020(b),  which  neither  required 
farmers  to  own  all  of  the  voting  stock  or 
equity  in  an  eUgible  legal  entity,  nor 
precluded  System  lenders  fix)m 
financing  the  non-agricultural  activities 
of  such  borrowers,  "rhe  FCA  had 
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proposed  to  repeal  the  restrictions  on 
eligibility  in  existing  §  613.3020(b) 
because  they  were  not  required  by  the 
Act.  However,  to  address  commercial 
bank  concerns,  the  reproposal  placed 
limitations  on  the  scope  of  financing  for 
other  credit  needs  for  legal  entities 
related  to  ownership  and  involvement 
in  agriculture.  While  the  final  rule  does 
not  include  the  speciRc  restrictions  on 
eligibility  of  legal  entities  in  existing 
§  613.3020(b),  it  retains  existing 
§  613.3005(a)  (redesignated  as 
§  613.3005).  which  defines  the  scope  of 
lending  according  to  the  degree  of 
involvement  in  agriculture. 

The  FCA  adopts  reproposed 
§  613.3000(a)(5)  as  final  but  redesignates 
it  as  §  613.3000(a)(2).  As  a  result,  all 
legal  entities,  including  those  organized 
under  Native  American  tribal  law.  will 
now  be  eligible  for  FCS  financing  on  the 
same  basis  as  other  farmers. 

5.  Financing  for  Processing  and 
Marketing  Operations 

The  FCA  received  comments  about  its 
reproposed  processing  and  marketing 
regulation.  §613.3010,  bom  the  ABA, 
BBAA,  and  CoBank,  ACB.  The  two 
commercial  bank  trade  associations 
opposed  provisions  in  the  regulation 
that  govern  the  level  of  farmer 
ownership  of  a  processing  and 
marketing  unit  and  the  requirements 
regarding  the  farmer's  throughput 
contribution.  CoBank  expressed  concern 
about  intra-System  competition  for 
processing  and  marketing  loans. 

a.  Farmer  Control.  The  ABA  and 
IBAA  asserted  that  a  separate  processing 
and  marketing  unit  is  ineUgible  for 
financing  under  sections  1.11(a)  and 
2.4(a)  of  the  Act  unless  bona  fide 
fanners,  ranchers,  or  aquatic  producers 
and  harvesters  own  100  percent  of  its 
equity.  The  preamble  to  reproposed 
§  613.3010(a)(1)  responded  to  this 
argument.  See  61  FR  42106  (Aug.  13, 
1996).  As  previously  noted  in  that 
preamble,  a  passage  in  the  legislative 
history  indicates  Aat  Congress 
expressly  contemplated  joint  processing 
and  marketing  ventiues  between 
agricultural  producers  and  investors  so 
long  as  ineligible  parties  do  not 
"exercise  substantial  control  of  the 
facility  or  activity  financed  by  the 
loan."*  Because  § 613.3010(a)(1) 
requires  agricultural  or  aquatic 
producers  to  own  more  than  50  percent 
of  the  voting  stock  or  equity  of  an 
eligible  processing  and  marketing 
operation,  investors  or  employees  who 
are  not  farmers  cannot  exercise 
"substantial  control"  over  the  borrower. 


'Colloquy  between  Senators  Stewart  and 
Zorinsky,  126  Cong.  Rac.  16560  (Dec.  13, 1960). 


The  FCA  disagrees  with  the  opinion  that 
any  ownership  by  parties  who  are  not 
agricultural  or  aquatic  producers 
renders  a  processing  and  marketing 
operation  ineligible  for  FCS  financing 
under  sections  1.11(a)  and  2.4(a)  of  the 
Act. 

The  ABA  also  asserted  that  the 
regulation  violates  the  Act  because  it 
allows  a  passive  farm  owner  to  obtain  a 
processing  and  marketing  loan  bom  a 
System  bank  or  association  that  operates 
imder  title  I  or  U  of  the  Act.  A 
processing  and  marketing  operation 
qualifies  for  FCS  financing  under  the 
Act  and  §  613.3010  only  if  it  is  "directly 
related"  to  the  borrower's  agricultural  or 
aquatic  operations.  Passive  owners  of 
agricultural  land  do  not  conduct  a 
farming  or  ranching  operation,  and  in 
such  situations,  they  would  not  satisfy 
the  eligibility  criteria  for  a  processing 
and  marketing  loan.  Therefore,  the  FCA 
adopts  §  613.3010(a)(1)  as  a  final 

Tlation  without  revision. 
Throughput  Fequirements.  Two 
commercial  bank  trade  associations 
addressed  the  throughput  requirements 
of  §  613.3010(a)(2).  The  ABA  asserted 
that  allowing  the  FCS  to  finance  a 
processing  and  marketing  operation 
where  the  borrower  provides  only  a 
minimal  portion  of  the  throughput  is 
not  authorized  by  the  Act.  The  IBAA 
comment  acknowledged  that  the  Act 
permits  lending  to  borrowers  who 
provide  minimal  throughput  but 
believes  the  FCA  should  encourage 
loans  to  applicants  whose  throughput 
exceeds  20  percent.  Both  commenters 
asked  the  FCA  to  retain  the  detailed 
paperwork  requirements  on  FCS  banks 
and  associations  in  former  §  613.3045. 

The  preambles  to  the  proposed  and 
reproposed  regulations  responded  to 
these  arguments.  See  60  FR  47107  (Sept. 
11, 1995);  61  FR  42107  (Aug.  13, 1996). 
The  FCA  concludes  that  the  new 
regulation  implements  the  Act  by 
requiring  that  the  processing  and 
marketing  operations  be  "directly 
related"  to  the  borrower's  agricultural  or 
aquatic  activities  and  requiring  the 
borrower  or  its  owner  to  contribute 
"some  portion"  of  the  throughput. 
CompUance  with  the  eligibility 
requirements  for  processing  and 
marketing  loans  is  adequately  assured 
through  the  internal  policies  of  FCS 
institutions  and  the  FCA's  examination 
and  enforcement  powers.  Furthermore, 
it  should  be  noted  that  the  statute  limits 
loans  where  less  than  20  percent  of 
throughput  is  provided  by  the  borrower 
to  15  percent  of  outstanding  loans. 

c.  Intra-System  Competition.  CoBank, 
ACB  opposed  the  FCA's  decision  to 
rescind  its  original  proposal  to  prohibit 
titles  I  and  n  lenders  from  financing 


borrowers  who  are  eligible  for  credit 
undOT  title  m  of  the  Act.  CoBank's  most 
recent  comments  about  intra-System 
competition  focused  exclusively  on 
processing  and  marketing  loans.  The 
commenter  cited  passages  in  the 
legislative  history  that  indicate  that 
titles  I  and  11  lenders  were  not  granted 
new  authorities  to  finance  the 
processing  and  marketing  operations  of 
previously  ineligible  borrowers.  The 
commenter  also  relied  on  other  passages 
in  the  legislative  history  that  indicate 
that  Congress  did  not  contemplate  full- 
scale  competition  for  processing  and 
marketing  loans  between  FCS 
institutions  that  operate  under  different 
titles  of  the  Act. 

The  Act  sets  forth  different  eligibility 
criteria  for  processing  and  marketing 
operators  that  are  financed  by  FCBs  and 
direct  lender  associations  from  those 
financed  by  title  ID  banks.  Fmal 
§  613.3010  implements  these  statutory 
provisions,  and  therefore,  it  prevents 
unrestrained  intra-System  competition 
for  processing  and  marketing  loans. 
FCBs  and  their  affiliated  associations 
currently  finance  some  of  those  few 
processing  and  marketing  operators  that 
are  simultaneously  able  to  satisfy  the 
eligibiUty  criteria  in  title  I  or  D  and  title 
in  of  the  Act.  The  FCA  is  disinclined  to 
adopt  regulatory  provisions  that  would 
restrict  FCBs'  and  associations'  exercise 
of  their  statutory  authorities. 

6.  Financing  Farm-Related  Businesses 

Four  commercial  bank  trade 
associations  and  15  commercial  banks 
submitted  comments  to  the  FCA  about 
reproposed  §613.3020.  which 
authorizes  FCS  banks  and  associations 
that  operate  under  titles  I  and  n  of  the 
Act  to  finance  farm-related  businesses. 
Although  one  commenter  acknowledged 
that  the  FCA  had  revised  §  613.3020  to 
address  many  of  the  concerns  that 
commercial  bankers  expressed  about  the 
original  proposal,  several  commenters 
continued  to  raise  objections  to  other 
provisions  of  the  reproposed  regulations 
regarding  farm-related  businesses. 

a.  On-Farm  Requirement.  One 
commercial  bank  trade  association 
opposed  the  repeal  of  §  619.9120,  which 
requires  an  eUgible  farm-related 
business  to  furnish  services  on  the  farms 
and  ranches  of  its  customers.  This 
commenter  believes  that  this  "on  farm" 
requirement  is  mandated  by  sections 
1.11(c)(1)  and  2.4(a)(3)  of  the  Act  and 
their  legislative  history.  The  FCA  has 
concluded  that  neither  the  literal 
language  of  the  statute  nor  its  legislative 
history  require  an  eligible  farm-related 
business  to  actually  perform  services  on 
the  customer's  property.  See  44  FR 
69631  (Dec.  4, 1979);  60  FR  47108  (Sept. 
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11. 1995):  61  FR  42107  (Aug.  13, 1996). 
The  commenter  cited  a  passage  in  the 
legislative  history  that  indicates  that  off- 
farm  storage  and  processing  facilities 
qualify  as  eligible  farm-related 
businesses.  Accordingly,  the  FCA 
retains  language  of  the  reproposed 
regulation.  See  61  FR  42119  (Aug.  13, 
1996). 

b.  Custom-Type  Seivices.  Commercial 
bank  commenters  continued  to  oppose 
the  FCA's  decision  to  repeal  existing 
regulatory  provisions  that  require 
eligible  borrowers  to  fiimish  "custom- 
type"  services  to  farmers  and  ranchers. 
Custom-type  services  are  tasks  that 
fanners  and  ranchers  can  perform  for 
themselves,  but  instead  hire  outside 
contractors  to  perform.  Although 
sections  1.11(c)(1)  and  2.4(a)(3)  of  the 
Act  do  not  mention  custom-type 
services,  some  commenters  insist  that 
the  statute  requires  eligible  farm-related 
business  borrowers  to  perform  only 
such  services.  Another  commenter 
disputed  statements  in  the  earlier 
preambles  that  the  Act  authorizes 
System  lenders  to  finance  businesses 
that  offer  farmers  and  ranchers 
technologically  advanced  services,  such 
as  the  aerial  or  computer  mapping  of 
crop  and  soil  conditions. 

Sections  1.11(c)(1)  and  2.4(a)(3)  of  the 
Act  require  that  eligible  borrowers 
furnish  farm-related  services  that  are 
'directly  related"  to  the  on-farm 
operating  needs  of  farmers  and  ranchers. 
Examples  of  permissible  farm-related 
services  mentioned  in  the  legislative 
history  are  clearly  illustrative  and  do 
not  exclude  other  services,  including 
technologically  advanced  services  that 
directly  assist  farmers  and  ranchers  in 
agricultural  production.  Indeed,  a 
commercial  bank  trade  association 
noted  a  passage  in  the  legislative  history 
that  aerial  crop  dusting  would  be  a 
permissible  service,  yet  this  presumably 
is  not  an  activity  that  most  farmers 
typically  perform  themselves. 

Two  commercial  bank  trade 
associations  suggested  that  the  FCA 
incorporate  a  specific  list  of  eligible 
farm-related  businesses  into  the  final 
regulation.  The  suggested  approach 
could  prevent  FCS  banks  and 
associations  from  financing  farm-related 
businesses  that  are  eligible  to  borrow 
under  sections  1.11(c)(1)  and  2.4(a)(3)  of 
the  Act.  Although  the  previous 
preambles  contained  examples  of 
permissible  services,  they  were 
illustrative  only,  and  not  intended  as  a 
complete  list  of  permissible  services. 
Even  if  it  were  possible  to  compile  a 
comprehensive  list  today,  dynamic 
advances  in  the  farm  services  industry 
would  quickly  render  it  obsolete. 


For  this  reason,  and  those  previously 
provided,  the  FCA  adopts  as  final  the 
repeal  of  the  requirement  that  eligible 
farm-related  businesses  furnish  only 
"custom-type"  services  to  fanners  and 
ranchers.  See  60  FR  47108  (Sept.  11, 
1995);  61  FR  42107  (Aug.  13, 1996). 

c.  Whole-Firm  Financing.  Three 
commercial  bank  trade  associations 
objected  to  the  regulatory  provisions 
that  authorize:  (1)  "Whole  firm" 
financing  to  a  business  that  derives 
more  than  50  percent  of  its  income  from 
furnishing  farm-related  services;  and  (2) 
financing  only  for  the  farm-related 
services  portion  of  a  business  that 
derives  less  than  50  percent  of  its 
income  fitim  furnishing  such  services. 
Two  commenters  claim  that  the  Act 
authorizes  Ft3S  lenders  to  extend  credit 
only  to  parties  who  derive  a  majority  of 
their  income  from  farm-related  services. 
Three  commenters  also  claimed  that 
§613.3020  is  unenforceable  because 
money  is  fungible,  and  businesses 
generally  do  not  keep  separate  sets  of 
books  for  services  and  sales  of  goods. 
Under  these  circumstances,  the 
commenters  argue  that  the  FCA  %vill  be 
unable  to  monitor  the  borrower's  use  of 
FCS  funds  to  ensure  that  only  farm- 
related  activities  are  financed. 

The  FCA  concludes  that  final 
§613.3020  complies  with  the  Act 
because  it  restricts  the  FCS  to  financing 
entities  that  are  primarily  devoted  to 
farm-related  service  activities  or  if  the 
borrower  is  not  primarily  devoted  to 
farm-related  services,  financing  is 
restricted  to  a  level  that  such  activities 
are  accomplished  in  relation  to  the 
whole  business.  The  FCA  has  sufficient 
examination  and  enforcement  powers  to 
ensure  that  FCS  institutions  comply 
with  these  regulations.  As  is  the  case 
with  all  loans,  routine  examination  of 
loan  files  will  determine  whether  each 
FCS  institution  has  dociunented  the 
eligibility  of  borrowers  who  obtain 
financing  for  a  farm-related  business. 

7.  Financing  Non-Farm  Rural  Homes 

The  FCC,  two  FCS  associations,  five 
commercial  bank  trade  associations,  and 
two  commercial  banks  commented 
about  various  aspects  of  reproposed 
§  613.3030,  which  governs  non-farm 
rural  home  loans. 

a.  Owner-Occupied  Dwellings.  Three 
commercial  bank  trade  associations  and 
one  commercial  bank  opposed  the 
proposed  elimination  of  the  existing 
regulatory  requirement  that  the 
borrower  occupy  the  dwelling. 
According  to  these  commenters,  the  Act 
does  not  authorize  FCS  institutions  to 
finance  non-farm  rural  homes  that  are 
tenant-occupied. 


The  FCA  observes  that  neither 
sections  1.9(3),  1.11(b),  and  2.4(b)  of  the 
Act  nor  their  legislative  history  require 
the  borrower  to  occupy  a  house  which 
is  financed  by  the  FCS.  As  the  FCA 
observed  in  the  preamble  to  the 
reproposed  regulation,  the  repeal  of  the 
owner-occupancy  requirement  advances 
the  rationale  of  the  System's  rural  home 
finance  authority,  which  is  to  ensure  the 
availability  of  affordable  housing  for 
rural  residents.  See  61  FR  42109  (Aug. 
13, 1996).  The  statutory  requirement 
that  the  FCS  finance  housing  for  rural 
residents  is  satisfied  because  the 
regulation  requires  either  the  owner  or 
a  tenant  to  occupy  the  nual  home  as  a 
principal  residence. 

b.  definition  of  Rural  Area.  Under 
reproposed  §  613.3030(a)(3),  a  "rural 
area"  is  defined  as  "open  country 
within  a  State  or  the  Commonwealth  of 
Puerto  Rico,  which  may  include  a  town 
or  village  that  has  a  population  of  not 
more  than  2,500  persons."  The  FCA 
received  comments  about  this  definition 
bom  the  FCC  and  the  IBAA.  For  the 
reasons  explained  below,  the  FCA 
adopts  the  language  of  §  613.3030(a)(3) 
as  reproposed. 

The  FCA  proposed  the  repeal  of  a 
provision  in  existing  §  613.3040(a)(3) 
that  authorized  FCS  lenders  to  malce 
home  loans  in  open  agricultural  areas 
within  the  political  boimdaries  of 
"towns"  where  the  population  exceeds 
2,500  inhabitants,  subject  to  Agency 
prior  approval.  The  FCC  asked  the  FCA 
to  reinstate  a  provision  in  the  final  rule 
that  would  allow  FCS  lenders  to  make 
loans  in  open,  undeveloped  countryside 
which  is  devoted  to  agricultural 
production  even  if  it  has  been  annexed 
by  a  "town"  with  more  than  2,500 
inhabitants.  In  the  commenter's 
opinion,  the  fiact  that  this  authority  has 
been  rarely  used  in  the  past  does  not 
justify  its  repeal.  If  this  provision  is 
omitted  from  the  final  regulation  the 
FCC  asked  the  FCA  to  "grandfather"  all 
exemptions  that  have  already  been 
granted  under  §  613.3040(a)(3). 

The  FCA  declines  to  retain  the 
regulatory  provision  that  permits  FCS 
banks  and  associations  to  finance  non- 
farm  rural  housing  in  "towns"  where 
the  population  exceeds  2,500 
inhabitants.  As  the  FCA  explained  in 
the  preamble  to  the  reproposed 
regulation,  the  existing  provision  is 
confusing  and  this  exception  has  rarely 
been  used.  See  61  FR  42110  (Aug.  13, 
1996).  All  exemptions  that  the  FCA 
granted  under  former  §  613.3040(c)  will 
continue  to  be  areas  in  which  riual 
home  loans  may  be  made  as  long  as  they 
meet  the  conditions  upon  which  they 
were  approved. 
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The  IBAA  requested  that  the  FCA 
amend  § 613.3030(a)(3)  so  it  authorizes 
FCS  institutions  to  make  non-farm  rural 
housing  loans  only  in  areas  where 
agricultiual  enterprises  predominate. 
The  commenter  believes  that  this 
restriction  is  necessary  so  FCS 
institutions  do  not  finance  housing  in 
metropolitan  areas.  The  commenter's 
concern  is  already  addressed,  however, 
because  §  613.3030(a)(3)  defines  a  rural 
area  as  "open  country"  and  limits 
System  rural  home  lending  to  . 
communities  where  the  population  does 
not  exceed  2,500  inhabitants.  These 
restrictions  effectively  prevent  FCS 
lenders  firom  financinguousing  in  uihan 
and  suburban  areas. 

c.  Moderately  Priced  Housing. 
Reproposed  §  613.3030(a)(4)  established 
a  two-tier  definition  of  "moderately 
priced  housing."  Under  reproposed 
§613.3030(a)(4)(i),  a  rural  home  is 
moderately  priced  if  it  satisfies  the 
criteria  in  section  8.0  of  the  Act,  thereby 

aualifying  as  collateral  for  securities 
lat  are  guaranteed  by  the  Federal 
Agricul^ral  Mortgage  Corporation 
(Farmer  Mac).  In  the  alternative, 
§613.3030(a)(4)(ii)  would  allow  FCS 
lenders  to  finance  rural  homes  that  are. 
below  the  75th  percentile  of  housing 
values  for  the  rural  area  where  they  are 
located,  as  determined  by  data  from  a 
credible,  independent,  and  recognized 
national  or  regional  source,  such  as  a 
Federal,  State,  or  local  government 
agency,  or  an  industry  source.  The  FCA 
received  no  comments  about  the  Farmer 
Mac  standard  in  §613.3030(a)(4)(i),  but 
the  FCC,  two  FCS  associations,  and  two 
commercial  bank  trade  associations 
so^t  revisions  to  §613.3030(a)(4)(ii). 

TBe  FCC  petitioned  the  FCA  to  omit 
the  75th  percentile  ceiling  from  the  final 
regulation  and  rely,  instead,  on  the 
overriding  requirement  that  the  FCS 
finance  only  moderately  priced  housing. 
The  commenter  expressed  concern  that 
the  regulatory  ceiling  may  unnecessarily 
curtail  the  System's  ability  to  finance 
moderately  priced  nu^  housing.  As  an 
alternative,  the  commenter  suggested 
that  the  final  regulation  establish  the 
75th  percentile  as  a  general  guideline, 
while  maintaining  the  overriding 
standard  that  financing  provided  would 
be  on  moderately  priced  homes. 

In  response  to  the  comments,  the  final 
regulation  provides  that  non-farm  rural 
housing  is  automatically  deemed  to  be 
moderately  priced  if  it  meets  either  the 
Farmer  Mac  criteria,  or  it  falls  below  the 
75th  percentile  of  housing  values  for  the 
area  where  it  is  located,  as  determined 
by  a  credible,  independent,  and 
recognized  national  or  regional  source. 
In  addition,  FCS  institutions  will  be 
permitted  to  finance  rural  housing  that 


exceeds  the  75th  percentile  of  housing 
values  in  a  rural  area  only  if  they 
determine  that  the  housing  in  question 
is  moderately  priced  for  the  rural 
community  where  it  is  located,  using 
data  from  a  credible,  independent,  and 
recognized  national  or  regional  source. 
Hie  FCA  expects  System  institutions  to 
fully  document  information  that 
justifies  a  decision  to  finance  homes  as 
moderately  priced  that  exceed  the  75th 
percentile  for  housing  values  in  the 
locale  where  such  loans  are  made.  This 
approach  will  give  System  institutions 
the  flexibility  to  serve  non-farm  rural 
homeowners,  while  implementing  the 
statutory  requirement  that  the  FCS 
finance  only  moderately  priced  homes. 
Two  FCS  associations  suggested  that 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  or  Federal 
National  Mortgage  Association  (Fannie 
Mae)  limits  determine  the  moderately 

f triced  standard  for  FCS  rural  home 
ending.  The  FCA  previously  declined 
this  recommendation.  See  61  FR  42111 
(Aug.  13, 1996).  Freddie  Mac  and 
Fannie  Mae  maximum  loan  amounts 
may  not  be  generally  representative  of 
moderately  priced  housing  in  rural  areas 
because  they  include  housing  values  in 
urban  and  suburban  communities. 
Furthermore,  the  Freddie  Mac  and 
Fannie  Mae  maximum  loan  amoimts  are 
not  imiversally  accepted  measiues  of 
moderately  priced  housing.  Instead, 
they  are  based  on  loan  amounts. 

Two  commercial  bank  trade 
associations  do  not  believe  that 
§613.3030(a)(4)(ii)  should  allow  FCS 
institutions  to  determine  moderately 
priced  housing  values  in  their 
territOTies.  These  commenters  expressed 
concern  that  the  FCA  will  not  be  able 
to  take  corrective  action  against  System 
institutions  that  have  closed  loans  on 
expensive  homes  prior  to  examination. 
As  an  alternative,  these  commenters 
asked  the  FCA  to  adopt  a  uniform 
national  standard  so  that  FCS  rural 
home  lending  is  specifically  targeted  to 
low  and  middle  income  rural  residents. 
The  commenters  did  not  explain 
whether  they  wanted  the  FCA  to 
prescribe  a  single  price  that  would 
apply  nationwide  or  a  nationally 
recognized  standard  that  takes  regional 
variations  of  prices  into  account. 

The  FCA  has  incorporated  Farmer 
Mac's  national  standard  for  moderately 
priced  rural  housing  into  the  final 
regulation.  As  long  as  FCS  institutions 
adhere  to  the  statutory  requirement  that 
they  finance  only  moderately  priced 
rural  homes,  the  FCA  believes  that  they 
should  be  allowed  to  select  other 
measures  of  moderately  priced  housing 
that  are  supported  by  data  from  a 
credible,  independent,  and  recognized 


national  or  regional  source.  The  FCA 
has  not  been  able  to  identify  a  regionally 
focused  standard  for  valuing  moderately 

Ericed  homes  that  is  not  influenced  by 
ousing  values  in  metropolitan  areas. 
Although  the  FCA  originally  proposed 
that  FCS  institutions  use  the  most  recent 
edition  of  the  Census  of  Housing, 
General  Housing  Characteristics, 
published  by  the  United  States  Bureau 
of  Census  to  determine  moderately 
priced  housing  in  their  territories,  {See 
60  FR  47118  (Sept.  11. 1995)),  the  FCA 
subsequently  withdrew  this  proposal  in 
large  measure  because  commercial 
banks  asserted  that  Census  data  inflated 
housing  values  in  rural  areas  that  are 
near  metropolitan  areas.  See  61  FR 
42110  (Aug.  13, 1996).  Commercial  bank 
commenters  have  not  identified  any 
credible  ot  reliable  national  standard 
that  reflects  moderately  priced  rural 
home  values. 

The  FCA  beUeves  that 
§613.3030(aK4)(ii)  will  effectively 
restrain  FCS  lenders  fit}m  financing 
rural  homes  that  are  not  moderately 
priced.  The  regulation  requires  eadi 
FCS  lender  to  demonstrate  that  it  used 
a  credible,  independent,  and  rect^zed 
source  to  ascertain  moderately  priced 
housing  values  in  the  specific  locale 
where  it  makes  rural  home  loans.  Any 
rural  home  loan  for  a  home  that  is  not 
moderately  priced  is  an  ineligible  loan. 
The  FCA's  enforcement  powers  are 
sufficient  to  deter  such  violations.  For 
these  reasons,  the  FCA  adopts 
$  613.3030(a)(4)  as  a  final  regulation 
without  revision. 

d.  Loan  Purposes.  The  FCA's  original 
proposal  would  have  imposed  no 
restrictions  on  the  use  of  the  proceeds 
from  a  loan  that  was  secured  by  the 
borrower's  rural  home.  See  60  FR  47110 
(Sept.  11, 1995).  The  FCA  responded  to 
commercial  bank  concerns  by 
rescinding  this  proposal  and  restoring 
the  loan  purpose  restrictions  in  the 
existing  regulation.  See  61  FR  42111 
(Aug.  13, 1996).  As  a  resuh,  reproposed 
§  613.3030(c)  states  that  FCS  institutions 
may  make  loans  to  rural  homeowners 
for  the  purpose  of  buying,  building, 
remodeling,  improving,  repairing  nual 
homes,  and  refinancing  the  existing 
indebtedness  thereon.  The  preamble  to 
the  reproposed  regulation  explained 
that  System  lenders  are  not  precluded 
bom  offering  revolving  credit  lines  to 
eligible  rural  home  borrowers  so  long  as 
such  loans  are  limited  to  purposes 
specified4n  §  613.3030(c).  See61  FR 
42111  (Aug  13.  1996). 

The  FCC  and  three  FCS  associations 
opposed  the  FCA's  decision  to  reinstate 
the  purpose  restrictions  into  the 
regulation  because  the  System  will  not 
be  allowed  to  offer  a  full  range  of  loan 
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products  to  non-farm  rural  homeowners. 
System  commenters  opined  that  the 
FCA's  original  proposal  is  compatible 
with  both  the  Act  and  safe  and  sound 
lending  practices.  For  these  reasons, 
System  commenters  petitioned  the  FCA 
to  omit  the  purpose  restrictions  from  the 
final  regulation.  As  an  alternative,  these 
commenters  suggested  that  the  final 
regulation  require  that  the  loan  must  be 
predominately  for  the  purposes 
specified  in  §61 3.3030(c). 

The  final  regulation  retains  the 
purpose  restrictions  in  §613. 3030(c) 
without  revision.  The  FCA  has  decided 
at  this  time  that  rural  homeowners 
qualifying  under  §613.3030  should  be 
required  to  use  the  proceeds  of  a  System 
loan  for  the  dwellingonly. 

The  ABA  and  the  IBAA  challenged 
the  preamble  statement  about  the 
System's  authority  to  offer  revolving 
credit  lines  to  non-farm  rural 
homeowners  if  the  loan  proceeds  are 
used  for  the  purposes  specified  in 
§  613.3030(c).  These  commenters 
believe  that  the  FCA  is  granting  System 
lenders  new  authorities  to  expand  into 
the  home  equity  mortgage  market, 
which  they  claim  is  adequately  served 
by  other  lenders.  Because  non-farm 
Tun\  home  loans  cannot  exceed  15 
percent  of  each  FCS  institution's  loan 
portfolio,  one  commenter  suggested  that 
the  FCA  should  require  System  banks 
and  associations  to  finance  only  the 
purchase  and  construction  of  rural 
homes.  Both  commenters  inquired  how 
the  FCA  will  ensure  that  loan  proceeds 
are  not  diverted  for  purposes  that  are 
not  authorized  by  the  regulation. 

Contrary  to  the  commenters'  beliefe, 
neither  §  613.3030(c)  nor  its  preamble 
confer  new  powers  on  FCS  banks  and 
associations.  Instead,  they  restate  the 
System's  existing  rural  home  lending 
authorities.  The  Act  and  other  FCA 
regulations  do  not  restrict  the  types  of 
loan  products  that  System  institutions 
may  offer  their  customers  for 
permissible  loan  piuposes.  For  this 
reason,  both  the  existing  and  new 
regulations  allow  non-&rm  rural 
homeowners  to  obtain  revolving  credit 
lines  from  FCS  banks  and  associations 
so  long  as  the  loan  proceeds  are  used  for 
specified  housing  purposes.  As  before. 
FCS  institutions  will  still  be  required  to 
maintain  policies,  procedures,  and 
sufficient  loan  controls  that  prevent 
non-farm  rural  home  borrowers  from 
using  loan  proceeds  for  purposes  that 
are  not  authorized  by  the  regulation. 
The  FCA  will  continue  to  use  its 
examination  and  enforcement  powers  to 
ensure  that  FCS  institutions  comply 
with  §  613.3030(c). 

Neither  the  Act  nor  its  legislative 
history  support  commercial  bank  claims 


that  the  FCS  cannot  offer  home  repair 
and  improvement  loans  to  rural 
residents  who  are  not  farmers  unless 
such  credit  is  unavailable  elsewhere. 
Several  passages  of  the  legislative 
history  confirm  that  Congress 
specifically  contemplated  that  the  FCS 
would  finance  the  repair,  improvement, 
and  remodeling  of  non-farm  rural 
homes.5  The  legislative  history  also 
reveals  that  Congress  specifically 
considered  and  rejected  proposals  that 
would  have  required  credit  to  be 
unavailable  bom  other  mortgage  lenders 
before  rural  residents  who  were  not 
fanners,  ranchers,  or  aquatic  producers 
and  harvesters  could  obtain  FCS 
financing  for  their  housing  needs.* 

8.  Financing  Domestic  and  International 
Activities  by  Title  in  Lenders 

CoBank,  the  ABA.  and  BAA 
commented  on  §§613.3100  and 
613.3200,  which  govern  domestic  and 
international  lending  by  title  in  banks. 
While  CoBank  acknowledged  that  the 
FCA  had  addressed  its  concerns  about 
the  original  proposal,  and  it  sought  no 
further  changes  to  these  regulations,  the 
two  bank  trade  associations  continued 
to  oppose  §  613.3100(a)(5)  because  it 
would  allow  a  BC  or  ACB  to  finance 
cooperatives  that  provide  business  and 
financially  related  services  to  their 
members.  These  two  trade  associations 
repeated  their  claim  that  Congress 
intended  for  title  III  banks  to  finance 
only  cooperatives  that  aid  production 
agriculture.  The  FCA  responded  to  this 
opinion  in  the  preamble  to  the 
reproposed  regulation,  which 
documented  that  §  613.3100(a)(5)  is 
supported  by  both  the  plain  language  of 
section  3.8(a)  of  the  Act  and  its 
legislative  history.  See  61  FR  42112 
(Aug.  13. 1996). 

However,  the  IBAA's  most  recent 
comment  letter  relies  on  a  statement 
that  a  Senator  made  in  1971  to  allege 
that  the  FCA  misconstrued  the  statute. 
The  Senator  stated  that  the  Act  does  not 
allow  title  III  banks  to  finance 
cooperatives  unless  a  majority  of  its 
members  "are  in  fact  engaged  in 
agricultural  or  aquatic  pursuits  as  their 
major  function."' 

The  Senator's  comments  address 
eligibility,  not  scope  of  financing,  for 
cooperatives  that  borrow  fit)m  title  III 
banks.  Accordingly,  the  Senator's 
statement  does  not  support  the  claim 
that  title  in  banks  lack  authority  to 
finance  eligible  service  cooperatives  that 


'See  117Cong.  Rec.  S12496  (Jul.  29. 1971);  117 
Cong.  Rec.  S19970  (Dec.  1,  1971). 

•H.R  Rep.  92-593.  92nd  Cong.,  lit.  Ses»..  (Oct. 
23, 1971).  p.i2. 

'117  Cong.  Rec.  Si  2498  (July  29. 1971 ). 


provide  business  and  financially  related 
services  to  fanners,  ranchers,  aquatic 
producers  and  harvesters,  and  their 
cooperatives. 

Both  the  Act  and  its  legislative  history 
reveal  that  Congress  specifically 
contemplated  that  title  HI  banks  would 
finance  cooperatives  that  provide 
electricity,  telephone  service,  and 
insurance  services  to  fanners. 
Furthermore,  in  1980  and  1996, 
Congress  relaxed  the  farmer- 
membership  requirements  for  service 
cooperatives.  The  FCA  adopts 
§§  613.3100  and  613.3200  as  final 
regulations  without  revision. 

9.  Participating  in  Similar  Entity  Loans 

Reproposed  §613.3300  implements 
the  recently  added  authority  for  FCS 
banks  and  associations  to  participate  in 
loans  that  non-System  lenders  make  to 
similar  entities,  i.e.  ineligible  persons 
whose  operations  are  functionally 
similar  to  those  of  eligible  borrowers. 
Two  commercial  bank  trade  associations 
opposed  this  regidation  because  they 
believe  that  the  new  customer 
regulations  confer  eligibility  on  parties 
that  Congress  regards  as  similar  entities. 
As  a  result,  these  commenters  claim  that 
the  new  similar  entity  regulation  will 
permit  FCS  institutions  to  participate  in 
non-agricultural  loans.  One  of  these 
commenters  requested  that  the  FCA 
identify  parties  who  will  qualify  as 
similar  parties  under  §  613.3300. 

The  FCA  has  already^responded  to 
these  concerns  in  the  preambles  to  both 
the  proposed  and  reproposed 
regulations.  The  FCA  again  reaffirms 
that  §  613.3300  is  within  the  parameters 
of  the  Act,  and  it  closely  tracks  the 
language  of  the  statute.  Furthermore. 
§  613.3300(b)  expressly  prohibits  FCS 
institutions  &t)m  participating  in  non- 
agricultural  loans  to  similar  entities,  and 
the  FCA  previously  denied  System 
requests  to  delete  this  purpose 
restriction  from  the  regulation.  See  61 
FR  42116  (Aug.  13. 1996).  Finally,  the 
preamble  to  the  proposed  regulation 
identified  four  parties  who  qualify  as 
similar  entities  for  FCS  banks  and 
associations  that  operate  imder  titles  I 
and  n  of  the  Act.  See  60  FR  47115  (Sept. 
11. 1995).  The  FCA  declines  to 
incorporate  a  list  of  similar  entities  into 
the  regulation  for  the  reasons  explained 
in  the  preamble  to  the  reproposed 
regulation.  See  61  FR  42115  (Aug.  13, 
1996).  The  commenters  have  raised  no 
other  issues  about  similar  entities,  and 
the  FCA  now  adopts  §  613.3300  as  a 
final  regulation  without  further 
amendment. 
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10.  Other  Proposed  Amendments 

The  FCA  received  no  comments  about 
the  proposed  amendments  to  parts  614, 
618.  619,  and  626.  These  regulations  are 
now  adopted  as  Hnal  regulations 
without  revision,  except  for 
amendments  to  conform  regulation 
citations  in  subpart  A  of  part  614  and 
§  619.9025  in  part  619.  The  conforming 
changes  to  subpart  A  of  part  614  will  be 
addressed  within  FCA's  final  rule  on 
loan  underwriting  and  §  619.9025  is 
retained  without  revision. 

IV.  Regulatory  Impact  and  FCA 
Regulatory  Philosophy 

These  final  regulations  are  consistent 
with  the  FCA  Board's  Policy  Statement 
on  Regulatory  Philosophy  and  achieve 
the  Board's  (^jective  of  creating  an 
environment  that  promotes  the 
confidence  of  borrowers/shareholders, 
investors  and  the  public  in  the  System's 
financial  strength  and  future  viability. 
See  60  FR  26034  (May  16, 1995).  The 
objective  of  the  final  revisions  to  the 
capital  adequacy  regulations  is  to 
establish  standards  that  encourage  the 
building  of  a  sound  capital  structure  by 
System  institutions.  The  building  of  a 
sound  capital  structure  at  each 
institution  would  improve  the 
likelihotod  of  an  institution's  survival 
during  periods  of  economic  stress  and 
thereby  improve  the  safety  and 
soundness  of  the  System  as  a  whole. 
The  FCA  believes  that  these  final 
regulations  provide  a  meaningful 
measurement  of  capital  adequacy  and 
would  be  appropriate  for  all  System 
institutions  to  which  they  apply. 

The  capital  adequacy  provisions  of 
this  rule  would  apply  to  all  System 
banks,  associations,  and  the  Leasing 
Corporation.  During  the  last  5  years, 
most  of  these  institutions  have  been 
steadily  increasing  both  types  of  surplus 
identified  by  the  reproposed 
regulations,  and  the  FCA  estimates  that 
most,  if  not  all,  of  the  institutions  would 
achieve  the  minimum  standards  in  less 
than  7  years  if  these  trends  continue. 

The  nnal  amendments  to  the 
customer  eligibility  regulations  would 
remove  some  of  the  existing  restrictions 
that  are  not  required  by  the  Act  or 
necessary  to  implement  it. 

List  of  Subjects 

12  CFR  Part  613 

Agriculture.  Banks,  Banking,  Credit, 
Rural  areas. 

12  CFR  Part  614 

Agriculture,  Banks,  Banking,  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 


12  CFR  Part  615 

Accounting,  Agriculture,  Banks. 
Banking,  Government  securities, 
Investments,  Rural  areas. 

12  CFR  Part  618 

Agriculture,  Archives  and  records, 
Banks,  Banking,  Insurance,  Reporting 
and  recordkeeping  requirements.  Rural 
areas.  Technical  assistance. 

12  CFR  Part  619 

Agriculture,  Banks,  Banking,  Rural 
areas. 

12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
Banking.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 

12  CFR  Part  626 

Advertising,  Aged,  Agriculture, 
Banks,  Banking,  Civil  rights,  Credit,  Fair 
housing.  Marital  status  discrimination. 
Sex  discrimination.  Signs  and  symbols. 

For  the  reasons  stated  in  the 
preamble,  parts  613,  614,  615,  618, 619, 
620,  and  626  of  chapter  VI,  title  12  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  613-EUQIBIUTY  AND  SCOPE 
OF  RNANCINQ 

1.  The  authority  citation  for  part  613 
is  revised  to  read  as  follows:     - 

Authority:  Sees.  1.5, 1.7, 1.9, 1.10, 1.11, 
2.2,  2.4.  2.12,  3.1.  3.7,  3.8,  3.22.  4.18A,  4.25, 
4.26, 4.27,  5.9,  5.17  of  the  Farm  Credit  Act 
(12  U.S.C.  2013,  2015,. 2017,  2018,  2019, 
2073,  2075.  2093,  2122,  2128,  2129,  2143, 
2206a,  2211,  2212.  2213,  2243,  2252). 

2.  Subpart  D  (§§  613.3110  and 
613.3120)  is  removed. 

Sut)part  E— NondlscrfmifMrti6n  in 
Lending 

H613.3148, 613.3150, 613.3151, 613.3152. 
613.3160, 613.3170, 613.3175  (Sutipart  q 
[Wedeslgnrtsd  as  Pert  626] 

3.  Subpart  E  of  part  613,  consisting  of 
§§613.3145.  613.3150,  613.3151. 
613.3152, 613.3160. 613.3170,  and 
613.3175  is  redesignated  as  new  part 
626,  consisting  of  §§  626.6000, 
626.6005,  626.6010,  626.6015,  626.6020, 
626.6025,  and  626.6030  respectively. 

4.  Subparts  A,  B,  and  C  of  part  613  are 
revised  to  read  as  follows: 

Subpart  A— Financing  Unctor  TMm  I  and  I 
of  Itte  Fami  CradN  Act 

Sec. 

613.3000    Financing  for  {armers,  ranchers. 

and  aquatic  producers  or  harvesters. 
-  613.3005    liBnding  obiective. 
61 3.3010    Financing  for  processing  or 

marketing  operations. 


613.3020    Financing  for  brm-related  service 

businesses. 
613.3030    Rural  home  financing. 

Subpart  B— Financing  tor  Banta  Operating 
Under  TItIa  IN  of  the  Farm  Crsdn  Act 

613.3100    Domestic  lending. 
613.3200    International  lending. 

Subpart  C-Similar  Entity  Authority  Under 
Sections  3.1(1 1)(B)  and  4.18A  of  the  Act 

613.3300    Participations  and  other  interests 
in  loans  to  similar  entities. 

Subpart  A— Financing  Under  Titles  I 
and  II  of  the  Farm  CredH  Act 

1613.3000    Rnandng  tor  farmers, 
ranchers,  and  aquatic  producers  or 
harvsslsrs. 

(a)  Definitions.  Fx)r  purposes  of  this 
subpart,  the  following  definitions  apply: 

(1)  Bona  fide  fanner  or  rancher  means 
a  person  owning  agricultural  land  or 
engaged  in  the  production  of 
agricultural  products,  including  aquatic 
products  under  controlled  conditions. 

(2)  Legal  entity  means  any 
partnership,  corporation,  estate,  trust,  or 
other  legal  entity  that  is  established 
pursuant  to  the  laws  of  the  United 
States,  any  State  thereof,  the 
Commonwealth  of  Puerto  Rico,  the 
District  of  Columbia,  or  any  tribal 
authority  and  is  legally  authorized  to 
conduct  a  business. 

(3)  Person  means  an  individual  who 
is  a  citizen  of  the  United  States  or  a 
foreign  national  who  has  been  lawfully 
admitted  into  the  United  States  either 
for  permanent  residency  pursuant  to  8 
U.S.C.  1101(a)(20)  or  on  a  visa  pursuant 
to  a  provision  in  8  U.S.C.  1101(a)(15) 
that  authorizes  such  individual  to  own 
property  or  operate  or  manage  a 
business  or  a  legal  entity. 

(4)  Producer  or  harvester  of  aquatic 
products  means  a  person  engaged  in 
producing  or  harvesting  aquatic 
products  for  economic  gain  in  open 
waters  under  uncontrolled  conditions. 

(b)  Eligible  borrower  Farm  Credit 
institutions  that  operate  under  titles  I  or 
n  of  the  Act  may  provide  financing  to 

a  bona  fide  farmer  or  rancher,  or 
producer  or  harvester  of  aquatic 
products  for  any  agricultural  or  aquatic 
purpose  and  for  otiter  credit  needs. 

1613.3006    Landing  obisctlva. 

It  is  the  objective  of  each  bank  and 
association,  except  for  banks  for 
cooperatives,  to  provide  full  credit,  to 
the  extent  of  creditworthiness,  to  the 
full-time  bona  fide  farmer  (one  whose 
primary  business  and  vocation  is 
forming,  ranching,  or  producing  or 
harvesting  aquatic  products);  and 
conservative  credit  to  less  than  full-time 
farmers  for  agricultural  enterprises,  and 
more  restricted  credit  for  other  credit 
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requirements  as  needed  to  ensure  a 
sound  credit  package  or  to 
accommodate  a  borrower's  needs  as 
long  as  the  total  credit  results  in  being 
primarily  an  agricultural  loan.  However, 
the  part-time  fanner  who  needs  to  seek 
off'-ferm  employment  to  supplement 
farm  income  or  who  desires  to 
supplement  off-farm  income  by  living  in 
a  rural  area  and  is  carrying  on  a  valid 
agricultural  operation,  shall  have 
availability  of  credit  for  mortgages,  other 
agricultural  purposes,  and  family  needs 
in  the  prefeired  position  along  with  full- 
time  fanners.  Loans  to  fanners  shall  be 
on  an  increasingly  conservative  basis  as 
the  emphasis  moves  away  from  the  full- 
time  bona  fide  farmer  to  the  point  where 
agricultural  needs  only  will  be  financed 
for  the  apphcant  whose  business  is 
essentially  other  than  farming.  Credit 
shall  not  be  extended  where  investment 
in  agricultiual  assets  for  speculative 
appredaticH)  is  a  primary  factor. 

1613.3010    Financing  for  procMSing  or 
mffc»tlng  opfatton». 

(a)  Eligible  borrowers.  A  borrower  is 
eligible  for  financing  for  a  processing  or 
marketing  operation  under  titles  I  and  II 
of  the  Act,  only  if  the  borrower  meets 
the  following  requirements: 

(1)  The  borrower  is  either  a  bona  fide 
farmer,  rancher,  or  producer  or 
harvester  of  aquatic  products,  or  is  a 
legal  entity  in  which  eligible  borrowers 
under  §  613.3000(b)  own  more  than  50 
percent  of  the  voting  stock  or  equity; 
and 

(2)  The  borrower  or  an  owner  of  the 
borrowing  legal  entity  regularly 
produces  some  portion  of  the 
throughput  used  in  the  processing  or 
marketing  operation. 

(b)  Portfolio  restrictions  for  certain 
processing  and  marketing  loans. 
Processing  or  marketing  loans  to  eligible 
borrowers  who  regularly  supply  less 
than  20  percent  of  the  throughput  are 
subject  to  the  following  restrictions: 

(1)  Bank  limitation.  The  aggregate  of 
such  processing  and  marketing  loans 
made  by  a  Farm  Credit  bank  shall  not 
exceed  15  percent  of  all  its  outstanding 
retajl  loans  at  the  end  of  the  preceding 
fiscal  year. 

(2)  Association  limitation.  The 
aggregate  of  such  processing  and 
marketing  loans  made  by  all  direct 
lender  associations  affiUated  with  the 
same  Farm  Credit  bank  shall  not  exceed 
15  percent  of  the  aggregate  of  their 
outstanding  retail  loans  at  the  end  of  the 
preceding  fiscal  year.  Each  Farm  Credit 
bank,  in  conjunction  with  all  its 
affiliated  direct  lender  associations, 
shall  ensure  that  such  processing  or 
marketing  loans  are  equitably  allocated 


among  its  affiliated  direct  lender 
associations. 

(3)  Calculation  of  outstanding  retail 
loans.  For  the  purposes  of  this 
paragraph,  "outstanding  retail  loans" 
includes  loans,  loan  participations,  and 
other  interests  in  loans  that  are  either 
bought  without  recoiu^  or  sold  with 
recourse. 

§613.3020    Financing  for  fann-related 
service  businesaes. 

(a)  Eligibility.  An  individual  or  legal 
entity  that  furnishes  farm-related 
services  to  farmers  and  ranchers  that  are 
directly  related  to  their  agricultural 
production  is  eUgible  to  borrow  from  a 
Farm  Credit  bank  or  association  that 
operates  under  titles  I  or  n  of  the  Act. 

(b)  Purposes  of  financing.  A  Farm 
Credit  Bank,  agricultural  aedit  bank,  or 
direct  lender  association  may  finance: 

(1)  All  of  the  farm-related  business 
activities  of  an  eUgible  borrower  who 
derives  more  than  50  percent  of  its 
annual  income  (as  consistently 
measured  on  either  a  gross  sales  or  net 
sales  basis)  from  furnishing  farm-related 
services  that  are  directly  related  to  the 
agricultural  production  of  farmers  and 
ranchers;  or 

(2)  Only  the  farm-related  services 
activities  of  an  eUgible  borrower  who 
derives  50  percent  or  less  of  its  annual 
income  (as  consistently  measured  on 
either  a  gross  sales  or  net  sales  basis) 
fit)m  furnishing  farm-related  services 

•that  are  directly  related  to  the 
agricultural  production  of  farmers  and 
ranchers. 

{613.3030    Rural  home  financing. 

(a)  Definitions. 

(1 )  Rural  homeowner  means  an 
individual  who  is  not  a  bona  fide 
fanner,  ranqher,  or  producer  or 
harvester  of  aquatic  products. 

(2)  i?ura7  home  means  a  single-family 
moderately  priced  dwelling  located  in  a 
rural  area  that  will  be  the  occupant's 
principal  residence. 

(3)  Rural  area  means  open  country 
within  a  State  or  the  Commonwealth  of 
Puerto  Rico,  which  may  include  a  town 
or  village  that  has  a  population  of  not 
more  than  2,500  persons. 

(4)  Moderately  priced  means  the  price 
of  any  rural  home  that  either 

(i)  Satisfies  the  criteria  in  section  8.0 
of  the  Act  pertaining  to  rural  home 
loans  that  collateralize  securities  that 
are  guaranteed  by  the  Federal 
Agricultural  Mortgage  Corporation;  or 

(ii)  Is  otherwise  determined  to  be 
moderately  priced  for  housing  values  for 
the  rural  area  where  it  is  located,  as 
documented  by  data  from  a  credible, 
independent,  and  recognized  national  or 
regional  source,  such  as  a  Federal.  State. 


or  local  government  agency,  or  an 
industry  source.  Housing  values  at  or 
below  the  75th  percentile  of  values 
reflected  in  such  data  will  be  deemed 
moderately  priced. 

(b)  Eligibility.  Any  rural  homeowner  is 
eligible  to  obtain  financing  on  a  rural 
home.  No  borrower  shall  have  a  loan 
from  the  Farm  Credit  System  on  more 
than  one  rural  home  at  any  one  time. 

(c)  Purposes  of  financing.  Loans  may 
be  made  to  rural  homeowners  for  the 
piupose  of  buying,  building, 
remodeling,  improving,  repairing  rural 
homes,  and  refinancing  existing 
indebtedness  thereon. 

(d)  Portfolio  limitations. 

(1)  The  aggregate  of  retail  rural  home 
loans  by  any  Farm  Credit  Bank  or 
agricultiual  credit  bank  shall  not  exceed 
15  percent  of  the  total  of  all  of  its 
outstanding  loans  at  any  one  time. 

(2)  The  aggregate  of  rural  home  loans 
made  by  each  direct  lender  association 
shall  not  exceed  15  percent  of  the  total 
of  its  outstanding  loans  at  the  end  of  its 
preceding  fiscal  year,  except  with  the 
prior  approval  of  its  fundine  bank. 

(3)  Tlie  aggregate  of  rural  home  loans 
made  by  all  direct  lender  associations 
that  are  funded  by  the  same  Farm  Credit 
bank  shall  not  exceed  15  percent  of  the 
total  outstanding  loans  of  all  such 
associations  at  the  end  of  the  funding 
bank's  preceding  fiscal  year. 

Subpart  B— Financifig  for  Banks 
Oparating  Under  THie  III  of  the  Fann 
CradttAct 

1613.3000    Domectie  lending. 

(a)  Dmnitions.  For  purposes  of  this 
subpart,  me  following  definitions  apply: 

(1)  Coc^fhitive  means  any  association 
of  farmers,  ranchers,  producers  or 
harvesters  of  aquatic  products,  or  any 
federation  of  such  associations,  or  a 
combination  of  such  associations  and 
farmers,  ranchers,  or  producers  or 
harvesters  of  aquatic  products  that 
conducts  business  for  the  mutiial  benefit 
of  its  members  and  has  the  power  to: 

(i)  Process,  prepare  for  market, 
handle,  or  market  farm  or  aquatic 
products; 

(ii)  Purchase,  test,  grade,  process, 
distribute,  or  furnish  farm  or  aquatic 
supplies;  or 

(iii)  Furnish  business  and  financially 
related  services  to  its  members. 

(2)  Farm  or  aquatic  supplies  and  farm 
or  aquatic  business  services  are  any 
goods  or  services  normally  used  by 
farmers,  ranchers,  or  producers  and 
harvesters  of  aquatic  products  in  their 
business  operations,  or  to  improve  the 
welfiare  or  livelihood  of  such  persons. 

(3)  Public  utility  means  a  cooperative 
or  other  entity  that  is  licensed  under 
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Federal,  State,  or  local  law  to  provide 
electric,  telecommunication,  cable 
television,  water,  or  waste  treatment 
services. 

(4)  Rural  area  means  all  territory  of  a 
State  that  is  not  within  the  outer 
boundary  of  any  city  or  town  having  a 
population  of  more  than  20,000 
inhabitants  based  on  the  latest 
decennial  census  of  the  United  States. 

(5)  Service  cooperative  means  a 
cooperative  that  is  involved  in 
providing  business  and  financially 
related  services  (other  than  public 
utility  services)  to  farmers,  ranchers, 
aquatic  producers  or  harvesters,  or  their 
cooperatives. 

(b)  Cooperatives  and  other  entities 
that  serve  agricultural  or  aquatic 
producers. 

(1)  Eliffbility  of  cooperatives.  A  bank 
for  cooperatives  or  an  agricultural  credit 
bank  may  lend  to  a  cooperative  that 
satisfies  the  following  requirements: 

(i)  Unless  the  bank's  board  of 
directors  establishes  by  resolution  a 
higher  voting  control  threshold  for  any 
type  of  cooperative,  the  percentage  of 
voting  control  of  the  cooperative  held  by 
farmers,  ranchers,  producers  or 
harvesters  of  aquatic  products,  or 
cooperatives  shall  be  80  percent  except: 

(A)  Sixty  (60)  percent  for  a  service 
cooperative: 

(B)  Sixty  (60)  percent  for  local  farm 
supply  cooperatives  that  have 
historically  served  the  needs  of  a 
community  that  would  not  be 
adequately  served  by  other  suppliers 
and  have  experienced  a  reduction  in  the 
percentage  of  membership  by 
agricultural  or  aquatic  producers  due  to 
changed  circimistances  beyond  their 
control;  and 

(C)  Sixty  (60)  percent  for  local  farm 
supply  cooperatives  that  provide  or  will 
provide  needed  services  to  a 
commimity,  and  are  or  will  be  in 
competition  with  a  cooperative 
specified  in  §  613.3100(b)(l)(i)(B); 

(ii)  The  cooperative  deals  in  farm  or 
aquatic  products,  or  products  processed 
therefrom,  farm  or  aquatic  supplies, 
farm  or  aquatic  business  services,  or 
financially  related  services  with  or  for 
members  in  an  amount  at  least  equal  in 
value  to  the  total  amount  of  such 
business  it  transacts  with  or  for  non- 
members,  excluding  from  the  total  of 
member  and  non-member  business, 
transactions  with  the  United  States,  or 
any  agencies  or  instrumentalities 
thereof,  or  services  or  supplies 
furnished  by  a  public  utility;  and 

(iii)  The  cooperative  compUes  with 
one  of  the  following  two  conditions: 

(A)  No  member  of  the  cooperative 
shall  have  more  than  one  vote  because 


of  the  amount  of  stock  or  membership 
capital  owrned  therein;  or 

iB)  The  cooperative  restricts 
dividends  on  stock  or  membership 
capital  to  10  percent  per  year  or  the 
maximum  percentage  per  year  permitted 
by  applicable  State  law,  whichever  is 
less. 

(iv)  Any  cooperative  that  has  received 
a  loan  from  a  bank  for  cooperatives  or 
an  agricultiual  credit  bank  shall, 
without  regard  to  the  requirements  in 
paragraph  (b)(l)(i)  of  this  section, 
continue  to  be  eligible  for  as  long  as 
more  than  50  percent  (or  such  higher 
percentage  as  is  established  by  the  bank 
board)  of  the  voting  control  of  the 
cooperative  is  held  by  fanners,  ranchers, 
producers  or  harvesters  of  aquatic 
products,  or  other  eligible  cooperatives. 

(2)  Other  eligible  entities.  The 
following  entities  are  eligible  to  borrow 
from  banks  for  cooperatives  and 
agricultural  credit  banks: 

(i)  Any  legal  entity  that  holds  more 
than  50  percent  of  the  voting  control  of 
a  cooperative  that  is  an  eligible 
borrower  under  paragraph  (b)(1)  of  this 
section  and  uses  the  proceeds  of  the 
loan  to  fund  the  activities  of  its 
cooperative  subsidiary  on  the  terms  and 
conditions  specified  by  the  bank; 

(ii)  Any  l^al  entity  in  which  an 
eligible  cooperative  has  an  ownership 
interest,  provided  that  If  such  interest  is 
less  than  50  percent,  financing  shall  not 
exceed  the  percentage  that  the  eligible 
cooperative  owns  in  such  entity 
multiplied  by  the  value  of  the  total 
assets  of  such  entity;  or 

(iii)  Any  creditworthy  private  entity 
operated  on  a  non-profit  basis  that 
satisfies  the  requirements  for  a  service 
cooperative  and  complies  with  the 
requirements  of  either  paragraphs 
(b)(l)(i)(A)  and  (b)(l)(iii)  of  this  section, 
or  paragraph  (b)(l)(iv)  of  this  section, 
and  any  subsidiary  of  such  entity.  An 
entity  Uiat  is  eligible  to  borrow  under 
.  this  paragraph  shall  be  organized  to 
benefit  agriculture  in  furtherance  of  the 
welfare  of  the  farmers,  ranchers,  and 
aquatic  producers  or  harvesters  who  are 
its  members. 

(c)  Electric  and  telecommunication 
utilities. 

(1)  Eligibility.  A  bank  for  cooperatives 
or  an  agricultural  credit  bank  may  lend 
to: 

(i)  Electric  and  telephone  cooperatives 
as  defined  by  section  3.8(a)(4)(A)  of  the 
Act  that  satisfy  the  eligibiUty  criteria  in 
paragraph  (b)(1)  of  this  section; 

(ii)  Cooperatives  and  other  entities 
that: 

(A)  Have  received  a  loan,  loan 
commitment,  insured  loan,  or  loan 
guarantee  ^m  the  Rural  Utilities 
Service  of  the  United  States  Department 


of  Agriculture  to  finance  rural  electric 
and  telecommunication  services; 

(B)  Have  received  a  loan  or  a  loan 
commitment  from  the  Rural  Telephone 
Bank  of  the  United  States  Department  of 
Agriculture;  or 

(C)  Are  eligible  under  the  Rural 
Electrification  Act  of  1936,  as  amended, 
for  a  loan,  loan  commitment,  or  loan 
guarantee  from  the  Rural  Utilities 
Service  or  the  Rural  Telephone  Bank. 

(iii)  The  subsidiaries  of  cooperatives 
or  other  entities  that  are  eligible  under 
paragraph  (cKl)()i)  of  this  section. 

(iv)  ^y  legal  entity  that  holds  more 
than  50  percent  of  the  voting  control  of 
any  public  utility- that  is  an  eligible 
borrower  under  paragraph  (c)(l)(ii)  of 
this  section,  and  uses  the  proceeds  of 
the  loan  to  fund  the  activities  of  the 
eligible  subsidiary  on  the  terms  and 
conditions  specified  by  the  bank. 

(v)  Any  legal  entity  m  which  an 
eligible  utility  under  paragraph  (c)(l)(ii) 
of  this  section  has  an  ownership 
interest,  provided  that  if  such  interest  is 
less  than  50  percent,  financing  shall  not 
exceed  the  percentage  that  the  eligible 
utility  owns  in  such  entity  multiplied 
by  the  value  of  the  total  assets  of  such 
entity. 

(2)  Puqtoses  for  financing.  A  bank  for 
cooperatives  or  agricultiiral  credit  bank 
may  extend  credit  to  entities  that  are 
eligible  to  borrow  under  paragraph  (c)(1) 
of  this  section  in  order  to  provide 
electric  or  telecommunication  services 
in  a  rural  area.  A  subsidiary  that  is 
ehgible  to  borrow  under  paragraph 
(c)(l)(iii)  of  this  section  may  also  obtain 
financing  from  a  bank  for  cooperatives 
or  agricultiu^l  credit  bank  to  operate  a 
licensed  cable  television  utility. 

(d)  Water  and  waste  disposal 
facilities. 

(1)  Eligibility.  A  cooperative  or  a 
public  agency,  quasi-pubUc  agency, 
body,  or  other  pubUc  or  private  entity 
that,  under  the  authority  of  State  or 
local  law,  establishes  and  operates  water 
and  waste  disposal  faciUties  in  a  rural 
area,  as  that  term  is  defined  by 
paragraph  (a)(5)  of  this  section,  is 
eligible  to  borrow  from  a  bank  for 
coo{>eratives  or  an  agricultural  credit 
bank. 

(2)  Purposes  for  financing.  A  bank  for 
cooperatives  or  agricultural  credit  bank 
may  extend  credit  to  entities  that  are 
eligible  under  paragraph  (d)(1)  of  this 
section  solely  for  installing, 
maintaining,  expanding,  improving,  or 
operating  water  and  waste  disposal 
facilities  in  nu^l  areas. 

(e)  Domestic  lessors.  A  bank  for 
cooperatives  or  agricultural  credit  bank 
may  lend  to  domestic  parties  to  finance 
the  acquisition  of  facilities  or  equipment 
that  will  be  leased  to  shareholders  of  the 
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bank  for  use  in  their  o(>erations  located 
inside  of  the  United  States.  §  613.3200 
Internationa]  lending. 

(a)  Definition.  For  the  purpose  of  this 
section  only,  the  term  "farm  suppUes" 
refers  to  inputs  that  are  used  in  a 
fiarming  or  ranching  operation,  but 
excludes  agricultural  processing 
equipment,  machinery  used  in  food 
manufactiuing  or  other  capital  goods 
which  are  not  used  in  a  farming  or 
ranching  operation. 

(b)  Import  transactions.  The  following 
parties  are  eligible  to  borrow  from  a 
bank  for  cooperatives  or  an  agricultural 
credit  bank  pursuant  to  section  3.7(b)  of 
the  Act  for  the  purpose  of  financing  the 
import  of  agricuhural  commodities  or 
products  therefrom,  aquatic  products, 
and  farm  supplies  into  the  United 
States: 

(1)  An  eligible  cooperative  as  defined 
by  §  613.3100(b); 

(2)  A  counterparty  with  respect  to  a 
specific  import  transaction  with  a  voting 
stockholder  of  the  bank  for  the 
substantial  benefit  of  the  shareholder: 
and 

(3)  Any  foreign  or  domestic  legal 
entity  in  which  eligible  cooperatives 
hold  an  ownership  interest. 

(c)  Export  transactions.  Pursuant  to 
secUon  3.7(b)(2)  of  the  Act,  a  bank  for 
cooperatives  or  an  agricultural  credit 
bank  is  authorized  to  finance  the  export 
(including  the  cost  of  freight)  of 
agricultural  commodities  or  products 
therefrom,  aquatic  products,  or  farm 
suppUes  from  the  United  States  to  any 
foreign  country.  The  board  of  directors 
of  each  bank  for  cooperatives  and 
agricultural  credit  bank  shall  adopt 
policies  that  ensiue  that  exports  of 
agricultural  products  and  commodities, 
aquatic  products,  and  farm  suppUes 
which  originate  from  eligible 
cooperatives  are  financed  on  a  priority 
basis.  The  total  amount  of  balances 
outstanding  on  loans  made  under  this 
paragraph  shall  not.  at  any  time,  exceed 
50  percent  of  the  capital  of  any  bank  for 
cooperatives  or  agricultural  credit  bank 
for  loans  that: 

(1)  Finance  the  export  of  agricultural 
commodities  and  products  therefrom, 
aquatic  products,  or  farm  supplies  that 
are  not  originally  sourced  from  an 
eligible  cooperative;  and 

(2)  At  least  95  percent  of  the  loan 
amoimt  is  not  guaranteed  by  a 
department,  agency,  bureau,  board,  or 
commission  of  the  United  States  or  a 
corporation  that  is  wholly  owned 
directly  or  indirectly  by  the  United 
States. 

(d)  International  business  operations. 
A  bank  for  cooperatives  or  an 
agricultural  credit  bank  may  finance  a 
domestic  or  foreign  entity  which  is  at 


least  partially  owned  by  eUgible 
cooperatives  described  in  §  613.3100(b), 
and  faciUtates  the  international  business 
operations  of  such  cooperatives, 
(e)  Restrictions. 

(1)  When  eligible  cooperatives  own 
less  than  50  percent  of  a  foreign  or 
domestic  legal  entity,  the  amoimt  of 
financing  that  a  bank  for  cooperatives  or 
agricultural  credit  bank  may  provide  to 
the  entity  for  imports,  exports,  or 
international  business  operations  shall 
not  exceed  the  percentage  of  ownership 
that  eligible  cooperatives  hold  in  such 
entity  multiplied  by  the  value  of  the. 
total  assets  of  such  entity;  and 

(2)  A  bank  for  cooperatives  or 
agricultural  credit  bank  shall  not 
finance  the  relocation  of  any  plant  or 
facility  from  the  United  States  to  a 
foreign  country. 

Subpart  C— Similar  Entity  Authority 
Under  Sections  3.1(11)(B)  and  4.18A  of 
the  Act 

S  613.3300    Participations  and  other 
intareats  in  loans  to  similar  entitias. 
(a)  Definitions. 

(1)  Participate  and  participation,  for 
the  purpose  of  this  section,  refer  to 
multi-lender  transactions,  including 
syndications,  assignments,  loan 
participations,  subparticipations,  other 
forms  of  the  purchase,  sale,  or  transfer 
of  interests  in  loans,  or  other  extensions 
of  credit,  or  other  technical  and 
financial  assistance. 

(2)  Similar  entity  means  a  party  that 
is  ineligible  for  a  loan  from  a  Farm 
Credit  bank  or  association,  but  has 
operations  that  are  functionally  similar 
to  the  activities  of  eligible  borrowers  in 
that  a  majority  of  its  income  is  derived 
fit>m.  or  a  majority  of  its  assets  are 
invested  in,  the -conduct  of  activities 
that  are  performed  by  eligible 
borrowers. 

(b)  Similar  entity  transactions.  A 
Farm  Credit  bank  or  a  direct  lender 
association  may  participate  with  a 
lender  that  is  not  a  Farm  Credit  System 
institution  in  loans  to  a  similar  entity 
that  is  not  eligible  to  borrow  directly 
under  §  613.3000.  613.3010.  613.3020, 
613.3100,  or  613.3200,  for  purposes 
similar  to  those  for  which  an  eligible 
borrower  could  obtain  financing  from 
the  participating  FCS  institution. 

(c)  Restrictions.  Participations  by  a 
Farm  Credit  bank  or  association  in  loans 
to  a  similar  entity  under  this  section  are 
subject  to  the  following  limitations: 

[1]  Lending  limits. 

(i)  Farm  Credit  banks  operating  under 
title  I  of  the  Act  and  direct  lender 
associations.  The  total  amount  of  all 
loan  participations  that  any  Farm  Credit 
bank,  agricultural  credit  bank,  or  direct 


lender  association  has  outstanding 
under  paragraph  (b)  of  this  section  to  a 
single  credit  risk  shall  not  exceed: 

(A)  Ten  (10)  percent  of  its  total 
capital;  or 

(B)  Twenty-five  (25)  percent  of  its 
total  capital  if  a  majority  of  the 
shareholders  of  the  respective  Farm 
Credit  bank  or  direct  lender  association 
so  approve. 

(ii)  Farm  Credit  banks  operating 
under  title  III  of  the  Act.  The  total 
amount  of  all  loan  participations  that 
any  bank  for  cooperatives  or  agricultural 
credit  bank  has  outstanding  under 
paragraph  (b)  of  this  section  to  a  single 
credit  risk  shall  not  exceed  10  percent 
of  its  total  capital; 

(2)  Percentage  held  in  the  principal 
amount  of  the  loan.  The  participation 
interest  in  the  same  loan  held  by  one  or 
more  Farm  Credit  bank(s)  or 
association(s)  shall  not.  at  any  time, 
equal  or  exceed  50  percent  of  the 
principal  amoimt  of  the  loan;  and 

[3)  Portfolio  limitations.  The  total 
amount  of  participations  that  any  Farm 
Credit  bank  or  direct  lender  association 
has  outstanding  under  paragraph  (b)  of 
this  section  shall  not  exceed  15  percent 
of  its  total  outstanding  assets  at  the  end 
of  its  preceding  fiscal  year. 

(d)  Approval  by  other  Farm  Credit 
System  institutions. 

(1)  No  direct  lender  association  shall 
participate  in  a  loan  to  a  similar  entity 
under  paragraph  (b)  of  this  section 
without  the  approval  of  its  funding 
bank.  A  funding  bank  shall  deny  such 
requests  only  for  safety  and  soundness 
reasons  afiiacting  the  bank. 

(2)  No  Farm  Credit  bank  or  direct 
lender  association  shall  participate  in  a 
loan  to  a  similar  entity  that  is  eligible  to 
borrow  under  §  613.3100(b)  without  the 
prior  approval  of  the  bank  for 
cooperatives  or  agricultural  credit  bank 
that,  at  the  time  the  loan  is  made,  has 
the  greatest  volume  of  loans  made  under 
title  m  of  the  Act  in  the  State  where  the 
headquarters  office  of  the  similar  entity 
is  located. 

(3)  No  bank  for  coo{>eratives  or 
agricultural  credit  bank  shall  participate 
in  a  loan  to  a  similar  entity  that  is 
eligible  to  borrow  under  §  613.3010  or 
613.3020  without  the  prior  consent  of 
the  Farm  Credit  bank(s)  in  whose 
chartered  territory  the  similar  entity 
conducts  operations. 

(4)  All  approvals  required  under 
paragraph  (d)  of  this  section  may  be 
granted  on  an  annual  basis  and  under 
such  terms  and  conditions  as  the 
various  Farm  Credit  System  institutions 
may  agree. 
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PART  614— LOAN  POUaES  AND 
OPERATIONS 

4a.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4012a.  4104a,  4104b. 
4106,  and  4128;  sees.  1.3, 1.5. 1.6. 1.7, 1.9, 
1.10, 1.11,  2.0,  2.2,  2.3,  2.4,  2.10,  2.12,  2.13. 
2.15,  3.0.  3.1,  3.3,  3.7,  3.8,  3.10,  3.20,  3.28, 

4.12,  4.12A.  4.13,  4.13B,  4.14, 4.14A,  4.14C, 
4.14D,  4.14E,  4.18.  4.18A,  4.19,  4.36,  4.37, 
5.9,  5.10,  5.17,  7.0,  7.2,  7.6,  7.7,  7.8,  7.12, 

7.13,  8.0,  8.5  of  the  Farm  Credit  Act  (12 
U.S.C.  2011,  2013,  2014,  2015,  2017,  2018, 
2019,  2071,  2073,  2074,  2075.  2091,  2093, 
2094,  2096,  2121,  2122,  2124,  2128,  2129, 
2131,  2141,  2149,  2183,  2184,  2199.  2201, 
2202,  2202a,  2202c.  2202d.  2202e,  2206, 
2206a,  2207,  2219a,  2219b,  2243,  2244,  2252, 
2279a.  2279-2,  2279b,  2279b-l.  2279b-2, 
2279f,  2279f-l,  2279aa,  2279aa-5);  sec.  413 
of  Pub.  L.  100-233, 101  Stat.  1568, 1639. 

Subpart  A— {Amended] 

5.  Section  614.4010  is  amended  by 
removing  the  words  "export  or"  each 
place  they  appear  in  paragraphs  (d)(4) 
and  (d)(5);  by  removing  the  reference 
"(d)(3)"  and  adding  in  its  place  "(d)(4)" 
in  paragraph  (d)(5);  and  by  adding  new 
paragraphs  (d)(6)  and  (d)(7)  to  read  as 
follows. 

S  614.4010    Agricuttural  credit  tMnks. 


(d)*  •  * 

(6)  Any  party,  subject  to  the 
requirements  in  §  613.3200(c)  of  this 
chapter,  for  the  export  (including  the 
cost  of  freight)  of  agricultural 
commodities  or  products  therefrom, 
aquatic  products,  or  farm  supplies  from 
the  United  States  to  any  foreign  country, 
in  accordance  with  §  614.4233  and 
subpart  Q  of  this  part  614;  and 

(7)  Domestic  or  foreign  parties  in 
which  eligible  cooperatives,  as  defined 
in  §613.3100  of  this  chapter,  hold  an 
ownership  interest,  for  the  purpose  of 
facilitating  the  international  business 
operations  of  such  cooperatives 
pursuant  to  the  requirements  of 

§  613.3200  (d)  and  (e)  of  this  chapter. 
»        *        •        *        • 

6.  Section  614.4020  is  amended  by 
removing  the  words  "export  or"  eadi 
place  they  appear  in  paragraphs  (a)(4) 
and  (a)(5);  by  adding  after  the  words 
"bank's  board",  the  reference  ", 
§614.4233,"  in  paragraph  (a)(4);  by 
removing  the  words  "board  policy"  and 
adding  in  their  place,  the  words 
"policies  of  the  bank's  board. 
§614.4233,"  in  paragraph  (a)(5);  and  by 
adding  new  paragraphs  (a)(6)  and  (a)(7) 
to  read  as  follows: 


§614.4020    Banks  for  cooperatives. 

(a)*  *  * 

»        *        »       *        • 

(6)  Any  party,  subject  to  the 
requirements  in  §  613.3200(c)  of  this  , 
chapter,  for  the  export  (including  the 
cost  of  freight)  of  agricultural 
commodities  or  products  therefrom, 
aquatic  products,  or  farm  supplies  from 
the  United  States  to  any  foreign  country, 
in  accordance  with  §  614.4233  and 
subpart  Q  of  this  part  614;  and 

(7)  Domestic  or  foreign  parties  in 
which  eligible  cooperatives,  as  defined 
in  §  613.3100  of  this  chapter,  hold  an 
ownership  interest,  for  the  purpose  of 
facilitating  the  international  business 
operations  of  such  cooperatives 
pursuant  to  the  requirements  in 
§613.3200  (d)  and  (e)  of  this  chapter. 


Subpart  E — Loan  Terms  and 
Conditions 

7.  Section  614.4233  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

§  61 4.4233    International  loans. 

Term  loans  made  by  banks  for 
cooperatives  and  agricultural  credit 
banks  under  the  authority  of  section 
3.7(b)  of  the  Act  and  §  613.3200  of  this 
chapter  to  foreign  or  domestic  parties 
who  are  not  shareholders  of  the  bank 
shall  be  subject  to  following  conditions: 


Subpart  P— Farm  Credit  Bani(  and 
Agricultural  Credit  Banic  Financing  of 
Other  nnancing  Institutions 

1614.4610    [Amended] 

8.  Section  614.4610  is  amended  by 
removing  the  words  "an  association  in 
the  district"  and  adding  in  their  place, 
the  words  "any  association  funded  by 
the  bank"  in  the  first  sentence  and 
removing  the  reference 

"§  613.3040(d)(2)"  and  adding  in  its 
place  the  reference  '§§  613.3010(b)(1) 
and  613.3030(d)". 

Subpart  0— Banlis  for  Cooperatives 
Financing  International  Trade 

9.  The  heading  for  subpart  Q  is 
amended  by  adding  after  the  words 
"Banks  for  Cooperatives"  the  words 
"and  Agricultural  Credit  Banks". 

{614.4700    [Amended] 

10.  Section  614.4700  is  amended  by 
adding  after  the  words  "banks  for 
cooperatives"  the  words  "and 
agricultural  credit  banks"  each  place 
they  appear  in  paragraphs  (a) 
introductory  text,  (b).  and  (h). 


S  614.4710   [Amsnded] 

11.  Section  614.4710  is  amended  by 
adding  after  the  words  "banks  for 
cooperatives"  the  words  "and 
agricultural  credit  banks"  each  place 
they  appear  in  the  introductory 
paragraph  and  paragraph  (c);  by  adding 
after  the  words  "bank  for  cooperatives' " 
the  words  "or  agricultural  credit  bank's" 
in  paragraph  (a)(l)(ii);  by  adding  after 
the  words  "bank  for  cooperatives"  the 
words  "or  an  agricultural  credit  bank" 
each  place  they  appear  in  paragraphs 
(a)(1)  introductory  text.  (a)(l)(i).  (a)(3). 
(a)(5)  and  (b)(1). 

1614.4720   [Amended] 

12.  Section  614.4720  is  amended  by 
adding  after  the  words  "Banks  for 
cooperatives"  the  words  "and 
agricultural  credit  banks"  in  the  first 
sentence  of  the  introductory  paragraph. 

§614.4800   [Amended] 

13.  Section  614.4800  is  amended  by 
adding  after  the  words  "A  bank  for 
cooperatives"  the  words  "or  an 
agricultural  credit  bank"  in  the  first 
sentence. 


§614.4810    [An 

14.  Section  614.4810  is  amended  by 
adding  after  the  words  "banks  for 
cooperatives"  the  words  "and 
agricuhural  credit  banks"  each  place 
they  appear  in  paragraphs  (a) 
introductory  text  and  (b). 

§614.4800    [Amended] 

15.  Section  614.4900  is  amended  by 
adding  after  the  words  "bank  for 
cooperatives"  the  words  "or  an 
agricultural  credit  bank"  each  place 
they  appear  in  paragraphs  (a)  through 
(d);  and  by  adding  after  the  words 
"banks  for  cooperatives"  the  words 
"and  agricultural  credit  banks"  in  the 
first  sentence  of  paragraph  (i). 

PART  615— FUNDINQ  AND  RSCAL 
AFFAIRS.  LOAN  POLICIES  AND 
OPERATIONS.  AND  FUNDING 
OPERATIONS 

16.  The  authority  citation  for  part  615 
is  revised  to  read  as  follows: 

Authority:  Sees.  1.5, 1.7, 1.10, 1.11. 112. 
2.2.  2.3.  2.4,  2.5,  2.12.  3.1,  3.7,  3.11,  3.25.  4.3. 
4.3A.  4.9,  4.14B,  4.25,  5.9.  5.17.  6.20,  6.26. 
8.0,  8.3,  8.4,  8.6,  8.7,  8.8. 8.10,  8.12  of  the 
Farm  Credit  Act  (12  U.S.C  2013,  2015.  2018. 
2019,  2020,  2073.  2074,  2075,  2076,  2093, 
2122.  2128,  2132,  2146.  2154,  2154a,  2160, 
2202b.  2211.  2243.  2252,  2278b,  2278b-6, 
2279aa,  2279aa-3.  2279aa-4,  2279aa-6, 
2279aa-7,  2279*8-8.  2279aa-10,  2279aa-12); 
sec.  301(a)  of  Pub.  L  100-233, 101  Stat.  1568, 
1608. 


l7o<laral  Vsoistar  /  Vnl    R9.    Nn    9.0  I  ThiiniHav.  Tflniiarv  30.  1997  /  Rules  and  Reculations 


4447 


4446 


Federal  Register  /  Vol.  62,  No.  20  /  Thursday.  January  30,  1997  /  Rules  and  Regulations 


Subpart  H— Capital  Adequacy 

17.  Section  615.5200  is  amended  by 
revising  paragraphs  (a)  and  (b) 
introductory  text  to  read  as  follows: 

f615.S200    QeiMrai. 

(a)  The  Board  of  Directors  of  each 
Farm  Credit  System  institution  shall 
determine  the  amount  of  total  capital, 
core  surplus,  total  surplus,  and 
unallocated  surplus  needed  to  assure 
the  institution's  continued  financial 
viability  and  to  provide  for  growth 
necessary  to  meet  the  needs  of  its 
borrowers.  The  minimum  capital 
standards  specified  in  this  part  are  not 
meant  to  be  adopted  as  the  optimal 
capital  level  in  the  institution's  capital 
adequacy  plan.  Rather,  the  standards  are 
intended  to  serve  as  minimum  levels  of 
capital  that  each  institution  must 
maintain  to  protect  against  the  credit 
and  other  general  ris^  inherent  in  its 
operations. 

(b)  Each  Board  of  Directors  shall 
establish,  adopt,  and  maintain  a  formal 
written  capital  adequacy  plan  as  a  part 
of  the  financial  plan  required  by 

§  618.8440  of  this  chapter.  The  plan 
shall  include  the  capital  targets  that  are 
necessary  to  achieve  the  institution's 
capital  adequacy  goals  as  well  as  the 
minimum  permanent  capital  and 
surplus  standards.  The  plan  shall 
address  any  projected  dividends, 
patronage  distribution,  equity 
retirements,  or  other  action  that  may 
decrease  the  institution's  capital  or  the 
components  thereof  for  which  minimum 
amounts  are  required  by  this  part.  The 
plan  shall  set  forth  the  circumstances  in 
which  retirements  or  revolvements  of 
stock  or  equities  may  occur.  If  the  plan 
provides  for  retirement  or  revolvement 
of  equities.included  in  core  surplus,  in 
connection  with  a  loan  default  or  the 
death  of  a  former  borrower,  the  plan 
must  require  the  institution  to  make  a 
prior  detennination  that  such  retirement 
or  revolvement  is  in  the  best  interest  of 
the  institution,  and  also  require  the 
institution  to  charge  off  an  amount  of 
the  indebtedness  on  the  loan  equal  to 
the  amount  of  the  equities  that  are 
retired  or  canceled.  In  addition  to 
factors  that  must  be  considered  in 
meeting  the  minimum  standards,  the 
board  of  directors  shall  also  consider  at 
least  the  following  fectors  in  developing 
the  capital  adequacy  plan: 
•        •       •        *        « 

feiSiSSOl    [AmMdMl] 

18.  Section  615.5201  is  amended  by 
adding  the  words  "Federal  land  credit 
association,"  after  \he  words  "Federal 
land  bank  association,":  and  by 
removing  the  words  "National  Bank  for 


Cooperatives,"  and  adding  in  their 
place,  the  words  "agricultural  credit 
bank,"  in  paragraph  (g);  and 
redesignating  paragraphs  (j)(5)  and  (j)(6) 
as  paragraphs  (j){6)  and  (j)(7);  and  by 
adding  a  new  paragraph  (j)(5)  to  read  as 
follows: 

S«15.5201    Dennltions. 


(5)  Term  preferred  stock  with  an 
original  maturity  of  at  least  5  years  and 
on  which)  if  cumulative,  the  board  of 
directors  has  the  option  to  defer 
dividends,  provided  that,  at  the 
beginning  of  each  of  the  last  5  years  of 
the  term  of  the  stock,  the  amount  that 
is  eligible  to  be  counted  as  permanent 
capital  is  reduced  by  20  percent  of  the 
original  amount  of  the  stock  (net  of 
redemptions); 
*        •        *        •        • 

19.  Section  615.5205  is  revised  to  read 
as  follows: 

§615.5206    Mnimum  permanent  capital 
standard. 

Each  institution  shall  at  all  times 
maintain  permanent  capital  at  a  level  of 
at  least  7  percent  of  its  risk-adjusted 
asset  base. 

20.  Section  615.5210  is  amended  by 
removing  paragraphs  (fK2)(i)(D)  and 
(fl(2)(v)(D);  redesignating  paragraph 
(0(2)(v)(E)  as  new  paragraph  (0(2)(v)(D); 
adding  a  new  paragraph  (e)(lO);  and 
revising  paragraphs  (e)(7)  and  (0(2)(i)(C) 
to  read  as  follows: 

§•15^0   Computation  of  ttM  permanent 
capital  ratio. 

(e)*  •  • 

(7)  Each  institution  shall  deduct  from 
its  total  capital  an  amount  equal  to  all 
goodwill,  whenever  acquired. 

•        •        •        •        • 

(10)  The  permanent  capital  of  an 
institution  shall  exclude  the  net  impact 
of  unrealized  holding  gains  or  losses  on 
available-for-sale  securities. 

(f)*  *  • 

(2)*  •  • 

(i)*  •  • 

(C)  Goodwill. 


§  615.5216    [Removed  and  reserved] 

21.  Section  615.5216  is  removed  and 
reserved. 

Sut)part  I— Issuanca  of  Equities 

1615.5220    [Amsndsd] 

22.  Section  615.5220  is  amended  by 
removing  paragraph  (0,  redesignating 
existing  paragraphs  (g),  (h).  and  (i)  as 
paragraphs  (f),  (g),  and  (h).  respectively; 


by  removing  the  words  "may  be  more 
than,  but"  each  place  they  appear  in 
paragraphs  (d)  and  (e);  by  adding  the 
words  ",  agriculhu^l  credit  banks  (with 
respect  to  loans  other  than  to 
cooperatives),"  after  the  words  "For 
Farm  Credit  Banks"  in  paragraph  (d);  by 
adding  the  words  "and  agricultural 
credit  banks  (with  respect  to  loans  to 
cooperatives)"  after  the  words  "For 
banks  for  cooperatives"  in  paragraph  (e); 
and  by  removing  the  words  "(including 
interim  standards)"  in  newly  designated 
paragraph  (f). 

§615.5230    [Amsndsd] 

23.  Section  615.5230  is  amended  by 
removing  the  words  "preferred  stock  to 
be  issued  to  the  Farm  Credit  System 
Financial  Assistance  Corporation  and" 
in  paragraph  (b)(1). 

24.  Section  615.5240  is  amended  by 
removing  paragraph  (b);  redesignating 
the  introductory  paragraph  and 
paragraph  (a)  introductory  text  as 
paragraphs  (a)  and  (b)  introductory  text, 
respectively;  adding  new  paragraphs 
(b)(3)  and  (c);  and  revising  newly 
designated  paragraphs  (a)  and  (b)(2)  to 
read  as  follows: 

§615.5240    Psrmansnt  capital 
rsquirsmsnts. 

(a)  The  capitalization  bylaws  shall 
enable  the  institution  to  meet  the 
minimiun  permanent  capital  adequacy 
standards  established  imder  subparts  H 
and  K  of  this  part  and  the  total  capital 
requirements  established  by  the  board  of 
directore  of  the  institution. 

(b)*  •  • 

(2)  For  perpetual  preferred  stock 
issued  to  persons  other  than  the  Farm 
Credit  System  Financial  Assistance 
Corporation: 

*        •        •        *        » 

(3)  For  term  preferred  stock: 

(i)  Retirement  must  be  solely  at  the 
discretion  of  the  board  of  directors  and 
not  upon  a  date  certain,  other  than  the 
original  maturity  date,  or  upon  the 
happening  of  any  event,  such  as 
repayment  of  the  loan; 

(ii)  Retirement  must  be  at  not  more 
than  book  value; 

(iii)  Dividends  may  be  ciunulative, 
but  the  board  of  directors  must  have  the 
option  to  defer  payment;  and 

(iv)  Disclosure  must  have  been  made 
pursuant  to  §  615.5250  of  the  nature  of 
the  investment  and  the  terms  and 
conditions  under  which  it  is  issued. 

(c)  Once  an  institution's  board  of 
directors  has  made  a  determination  that 
the  institution's  capital  position  is 
adequate,  the  institution's  board  of 
directors  may  delegate  to  management 
the  decision  whether  to  retire  borrower 
stock,  provided  that: 
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(1)  Any  such  retirements  are  in 
accordance  with  the  institution's  capital 
adequacy  plan  or  capital  restoration 
plan; 

(2)  The  institution's  permanent 
capital  ratio  will  be  in  excess  of  9 
percent  after  any  such  retirements; 

(3)  The  institution  meets  and 
maintains  all  applicable  minimum 
siuplus  and  collateral  standards;  and 

(4)  The  aggregate  amount  of  stock 
purchases,  retirements,  and  the  net 
effect  of  such  activities  are  reported  to 
the  board  of  directors  each  quarter. 


1615.5250    [An 

25.  Section  615.5250  is  amended  by 
removing  paragraph  (c);  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (c) 
and  (d),  respectively;  by  removing  the 
words  "(including  interim  standards)" 
in  paragraphs  (a)(4)(ii)  and  newly 
designated  (c)(3);  and  by  removing  the 
words  ",  including  interim  standards" 
in  paragraph  (a)(4)(iii). 

Subpurt  J— ReUrament  of  Equities 

1615.5260    [Amends^ 

26.  Section  615.5260  is  amended  by 
adding  the  word  "or"  at  the  end  of 
paragraph  (a)(2)(i);  removing  ";  or"  at 
the  end  of  paragraph  (a)(2)(ii)  and 
inserting  a  period  in  its  place;  and  l^ 
removing  paragraphs  (a)(2)(iii)  and  (d). 

1615.5270    [Aimndad] 

27.  Section  615.5270  is  amended  by 
removing  the  words  "(including  interim 
standards)";  and  adding  the  words  "or 
term  stock  at  its  stated  matiuity"  after 
the  reference  "§615.5290"  in  paragraph 
(b). 

28.  Subpart  K  is  revised  to  read  as 
follows: 

Subpart  K— Surplus  and  ColMwal 
ns(|uii  sdMiila 

Sec. 

615.5301  Definitions. 

615.5330  Minimum  surplus  ratios. 

615.5335  Bank  net  collateral  ratio. 

615.5336  Compliance  and  reporting. 

Subpart  K— Surplus  and  CoUataral 
Requirements 

1615.5301    DaffnHlons. 

For  the  purposes  of  this  subpart,  the 
following  definitions  shall  apply: 

(a)  The  terms  institution,  permanent 
capital,  risk-adjusted  asset  base,  and 
total  capital  shall  have  the  meanings  set 
forth  in  §615.5201. 

(b)  Core  surplus. 

(1)  Core  surplus  means: 

(i)  Undistributed  earnings/unallocated 
surplus  less,  for  associations  only,  an 
amount  equal  to  the  net  investment  in 
the  bank; 


(ii)  Nonqualified  allocated  equities 
that  are  not  distributed  according  to  an 
established  plan  or  practice,  provided 
^at,  in  the  event  that  a  nonqualified 
patronage  allocation  is  distributed,  other 
than  as  required  by  section  4.14B  of  the 
Act,  or  in  connection  with  a  loan  default 
or  the  death  of  an  equityholder  whose 
loan  has  been  repaid  (to  the  extent 
provided  for  in  the  institution's  capital 
adequacy  plan),  any  remaining 
nonqualified  allocations  that  were 
allocated  in  the  same  year  will  be 
excluded  from  core  surplus. 

(iii)  Perpetual  common  or 
noncumulative  perpetual  preferred 
stock  that  is  not  retired  according  to  an 
established  plan  or  practice,  provided 
that,  in  the  event  that  stock  held  by  a 
borrower  is  retired,  other  than  as 
required  by  section  4.14B  of  the  Act  or 
in  connection  with  a  loan  default  to  the 
extent  provided  for  in  the  institution's 
capital  plan,  the  remaining  perpetual 
stock  of  the  same  class  or  series  shall  be 
excluded  from  core  siuplus; 

(iv)  A  capital  instrument  or  a 
particular  balance  sheet  entry  or 
account  that  the  Farm  Credit 
Administration  has  determined  to  be  the 
functional  equivalent  of  a  component  of 
core  surplus.  The  Farm  Credit 
Administration  may  permit  an 
institution  to  include  all  or  a  portion  of 
such  instrument,  entry,  or  account  as 
core  surplus,  permanently  or  on  a 
temporary  basis,  for  purposes  of  this 
subpart. 

(2)  For  associations  only,  other 
allocated  equities  may  also  be  included 
in  the  core  surplus  ratio  to  the  extent 
permitted  by  §61S.5330(b)(3)  if  the 
following  conditions  are  met: 

(i)  The  allocated  equities  are 
includible  in  total  surplus;  and 

(ii)  llie  allocated  equities,  if  subject  to 
revolvement,  are  not  scheduled  for 
revolvement  during  the  next  3  yeare. 
-  (3)  llie  deductions  required  to  be 
made  by  an  institution  in  the 
computation  of  its  permanent  capital 
pursuant  to  §  615.5210(e)  (6)  and  (7) 
shall  also  be  made  in  the  computation 
of  its  core  surplus. 

(4)  Core  surplus  shall  not  include 
equities  held  by  other  System 
institutions  unless  approved  pursuant  to 
paragraph  (b)(l)(iv)  of  this  section. 

(sfrhe  net  impact  of  unrealized 
holding  gains  or  losses  on  available-for- 
sale  securities  shall  be  excluded  from 
core  surplus. 

(6)  The  Farm  Credit  Administration 
may,  if  it  finds  that  a  particular 
component,  balance  sheet  entry,  or 
account  has  characteristics  or  terms  that 
diminish  its  contribution  to  an 
institution's  ability  to  absorb  losses, 
require  the  deduction  of  all  or  a  portion 


of  such  component,  entry,  or  account 
from  core  surplus. 

(c)  Net  collateral  means  the  value  of 
a  bank's  collateral  as  defined  by 

§  615.5050  (except  that  eligible 
investments  as  described  in  §615.5140 
are  to  be  valued  at  their  amortized  cost), 
less  an  amount  equal  to  that  portion  of 
the  allocated  investments  of  affiliated 
associations  that  is  not  counted  as 
permanent  capital  by  the  bank. 

(d)  Net  collateral  ratio  means  a  bank's 
net  collateral,  divided  by  the  bank's 
total  liabilities. 

(e)  Net  investment  in  the  bank  means 
the  total  investment  by  an  association  in 
its  affiliated  bank,  less  reciprocal 
investments  and  investments  resulting 
from  a  loan  originating/service  agency 
relationship,  including  participations. 

(f)  Nonqualified  allocated  equities 
means  allocations  of  earnings 
designated  to  the  institution's  members 
that  are  not  deducted  from  the  gross 
taxable  income  of  the  allocating 
institution  at  the  time  of  allocation. 

(g)  Perpetual  stock  or  equity  means 
stock  or  equity  not  havmg  a  maturity 
date,  not  redeemable  at  the  option  of  the 
holder,  and  having  no  other  provisions 
that  will  require  the  future  redemption 
of  the  issue. 

(h)  Qualified  allocated  equities  means 
allocations  of  earnings  that  are  deducted 
from  the  gross  taxable  income  of  the 
allocating  institution  and  designated  to 
the  institution's  members. 

(i)  Total  surplus  means: 

(1)  UndistriDuted  earnings/ 
unallocated  surplus; 

(2)  Allocated  equities,  including 
allocated  surplus  and  stock  which,  if 
subject  to  revolvement  or  retirement, 
have  an  original  planned  revolvement  or 
retirement  date  of  not  less  than  5  years 
and  are  eligible  to  be  included  in 
permanent  capital  pursuant  to 
§615.5201(j)(4)(iv):and 

(3)  Stock  that  is  not  purchased  or  held 
as  a  condition  of  obtaining  a  loan, 
provided  that  it  is  either  perpetual  stock 
or  term  stock  with  an  original  matiuity 
of  at  least  5  years,  and  provided  that  the 
institution  has  no  established  plan  or 
practice  of  retiring  such  perpetual  stock 
or  of  retiring  such  term  stock  prior  to  its 
stated  maturity.  The  amount  of  term 
stock  that  is  eligible  to  be  included  in 
total  surplus  shall  be  reduced  by  20 
percent  (net  of  redemptions)  at  the 
beginning  of  each  of  the  last  5  yeara  of 
the  term  of  the  instrument. 

(4)  The  total  surplus  of  an  institution 
shall  exclude  the  net  impact  of 
unrealized  holding  gains  or  losses  on 
available-for-sale  securities. 

(5)  A  capital  instrument  or  a 
particular  balance  sheet  entry  or 
account  that  the  Farm  Credit 
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Administration  has  determined  to  be  the 
functional  equivalent  of  a  component  of 
total  surplus.  The  Farm  Credit 
Administration  may  permit  one  or  more 
institutions  to  include  all  or  a  portion  of 
such  instrument,  entry,  or  account  as 
total  surplus,  permanently  or  on  a 
temporary  basis,  for  purposes  of  this 
subpart. 

(6)  The  Farm  Credit  Administration 
may.  if  it  finds  that  a  particular 
component,  balance  sheet  entry,  or 
account  has  characteristics  or  terms  that 
diminish  its  contribution  to  an 
institution's  ability  to  absorb  losses, 
require  the  deduction  of  all  or  a  portion 
of  such  component,  entry,  or  account 
&Y>m  total  surplus. 

(7)  Any  deductions  made  by  an 
institution  in  the  computation  of  its 
permanent  capital  pursuant  to 
§  615.5210(e)  (6)  and  (7)  shall  also  be 
made  in  the  computation  of  its  ttftal 
surpltis. 

f  CI  5.5330    Minimum  surpki*  ratio*. 

(a)  Total  surplus. 

(1)  Each  institution  shall  achieve  and 
maintain  a  ratio  of  at  least  7  percent  of 
total  surplus  to  the  risk-adjusted  asset 
base. 

(2)  Each  association  shall  compute  its 
total  surplus  ratio  by  deducting  an 
amount  equal  to  the  amount  of  allocated 
bank  equities  counted  as  permanent 
capital  by  the  bank; 

(3)  Each  Farm  Credit  bank  shall 
compute  its  total  surplus  ratio  by 
deducting  an  amount  equal  to  the 
amount  of  the  bank's  equities  counted 
as  association  capital. 

(b)  Core  surplus. 

(1)  Each  institution  shall  achieve  and 
maintain  a  ratio  of  core  surplus  to  the 
risk-adjusted  asset  base  of  at  least  3.5 
percent,  of  which  no  more  than  2 
percentage  points  may  consist  of 
allocated  equities  otherwise  includible 
pursuant  to  §  615.5301(b)(2). 

(2)  Each  association  shall  compute  its 
core  surplus  ratio  by  deducting  an 
amount  equal  to  the  net  investment  in 
its  affiliated  Farm  Credit  bank  firom  its 
core  surplus. 

(c)  An  institution  shall  compute  its 
total  surplus  and  core  surplus  ratios  as 
of  the  end  of  each  month. 

1615.5335    Bank  net  coNatorai  ratio. 

(a)  Each  bank  shall  achieve  and 
maintain  a  net  collateral  ratio  of  at  least 
103  percent. 

(b)  A  bank  shall  compute  its  net 
collateral  ratio  as  of  the  end  of  each 
month. 

I61&5336    CompUanca  and  reporting. 

(a)  Noncompliance  and  reporting.  An 
institution  that  meets  the  minimum 


applicable  surplus  ratios  and  net 
collateral  ratio  established  in 
§§  615.5330  and  615.5335  at  or  after  the 
end  of  the  quarter  in  which  these 
regulations  become  effective  and 
subsequently  falls  below  one  or  more 
minimum  requirements  shall  be  in 
violation  of  the  applicable  regulations. 
Such  institution  shall  report  its 
noncomphance  to  the  Farm  Credit 
Administration  within  20  calendar  days 
following  the  month  end  in  which  the 
institution  initially  determines  that  it  is 
not  in  comphance  with  the 
reouirements. 

(0)  Initial  compliance  and  reporting 
reouirements. 

(1)  An  institution  that  fails  to  satisfy 
one  or  more  of  its  minimum  appUcable 
surplus  and  net  collateral  ratios  at  the 
end  of  the  quarter  in  which  these 
regulations  become  effective  shall  report 
its  initial  noncomphance  to  the  Farm 
Credit  Administration  within  20  days 
following  such  quarter  end  and  shall 
also  submit  a  capital  restoration  plan  for 
achieving  and  maintaining  the 
standards,  demonstrating  appropriate 
annual  progress  toward  meeting  the 
goal,  to  the  Farm  Credit  Administration 
within  60  days  following  such  quarter 
end.  If  the  capital  restoration  plan  is  not 
approved  by  the  Farm  Credit 
Administration,  the  Agency  shall  inform 
the  institution  of  the  reasons  for 
disapproval,  and  the  institution  shall 
submit  a  revised  capital  restoration  plan 
within  the  time  specified  by  the  Farm 
Credit  Administration. 

(2)  Approval  of  compliance  plans.  In 
determining  whether  to  approve  a 
capital  restoration  plan  submitted  under 
this  section,  the  FCA  shall  consider  the 
following  factors,  as  applicable: 

(i)  The  conditions  or  circumstances 
leading  to  the  institution's  falling  below 
minimum  levels,  the  exigency  of  those 
circumstances,  and  whether  or  not  they 
were  caused  by  actions  of  the  institution 
or  were  beyond  the  institution's  control; 

(ii)  The  overall  condition, 
management  strength,  and  hitiue 
prospects  of  the  institution  and,  if 
applicable,  affiliated  System 
institutions; 

(iii)  The  institution's  capital,  adverse 
assets  (including  nonaccrual  and 
nonperfonning  loans),  allowance  for 
loss,  and  other  ratios  compared  to  the 
ratios  of  its  peers  or  industry  norms; 

(iv)  How  far  an  institution's  ratios  are 
below  the  minimum  requirements; 

(v)  The  estimated  rate  at  which  the 
institution  can  reasonably  be  expected 
to  generate  additional  earnings; 

(vi)  The  effect  of  the  business  changes 
reouired  to  increase  capital; 

(vii)  The  institution's  previous 
compliance  practices,  as  appropriate; 


(viii)  The  views  of  the  institution's 
directors  and  senior  management 
regarding  the  plan;  ahd 

(ix)  Any  other  facts  or  circumstances 
that  the  FCA  deems  relevant. 

(3)  An  institution  shall  be  deemed  to 
be  in  compliance  with  the  surplus  and 
collateral  requirements  of  this  subpart  if 
it  is  in  compliance  with  a  capital 
restoration  plan  that  is  approved  by  the 
Farm  Credit  Administration  within  180 
days  followring  the  end  of  the  quarter  in 
which  these  regulations  become 
effective. 

29.  Subparts  L  and  M  are  added  to 
read  as  follows: 

Subpart  L— Establishmant  of  Minimum 
Capital  Ratios  for  an  individual 
Institution 

615.5350  General — ^Applicability. 

615.5351  Standards  for  determination  of 
appropriate  individual  institution 
minimum  capital  ratios. 

615.5352  Procedures. 

615.5353  Relation  to  other  actions. 

615.5354  Enforcement. 

Subpart  M-4sauance  of  8  Capitai  Directive 

615.5355  Purpose  and  scope. 

615.5356  Notice  of  intent  to  issue  a  capital 
directive. 

615.5357  Response  to  notice. 

615.5358  Decision. 

61 5.5359  Issuance  of  a  capital  directive. 

615.5360  Reconsideration  based  on  change 
in  circimistances. 

615.5361  RelaUon  to  other  administrative 
actions. 

Subpart  L— Estabiishment  of  RMnimum 
Capital  Ratios  for  an  indhridual 
Institution 

S515.5350    Qeneral— AppHcability. 

(a)  The  rules  and  procedures  specified 
in  this  subpart  are  applicable  to  a 
proceeding  to  establish  required 
minimtun  capital  ratios  that  would 
otherwise  be  applicable  to  an  institution 
under  §§  615.5205,  615.5330,  and 
615.5335.  The  Farm  Credit 
Administration  is  authorized  to 
establish  such  minimum  capital 
requirements  for  an  institution  as  the 
Farm  Credit  Administration,  in  its 
discretion,  deems  to  be  necessary  or 
appropriate  in  light  of  the  particular 
circumstances  of  the  institution. 
Proceedings  under  this  subpart  also  may 
be  initiated  to  require  an  institution 
having  capital  ratios  greater  than  those 
set  forth  in  §§  615.5205,  615.5330.  or 
615.5335  to  continue  to  maintain  those 
higher  ratios. 

(b)  The  Farm  Credit  Administration 
may  require  higher  minimum  capital 
ratios  for  an  individual  institution  in 
view  of  its  circumstances.  For  example, 


Federal  Register  /  Vol.  62.  No.  20  /  Thursday,  January  30,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  20  /  Thursday.  January  30,  1997  /  Rules  and  Regulations        4449 


higher  capital  ratios  may  be  appropriate 
for: 

(1)  An  institution  receiving  special 
supervisory  attention; 

(2)  An  institution  that  has,  or  is 
expected  to  have,  losses  resulting  in 
capital  inadequacy; 

(3)  An  institution  with  significant 
exposure  due  to  operational  risk, 
interest  rate  risk,  the  risks  horn 
concentrations  of  credit,  certain  risks 
arising  from  other  products,  services,  or 
related  activities,  or  management's 
overall  inabiUty  to  monitor  and  control 
financial  risks  presented  by 
concentrations  of  credit  and  related- 
services  activities; 

(4)  An  institution  exposed  to  a  high 
voliune  of,  or  particularly  severe, 
problem  loans; 

(5)  An  institution  that  is  growing 
rapidly;  or 

(6)  An  institution  that  may  be 
adversely  affected  by  the  activities  or 
condition  of  System  institutions  with 
which  it  has  significant  business 
relationships  or  in  which  it  has 
significant  investments. 

S  615.5351  Standards  for  datsrmination  of 
approprtata  indivldiial  institution  minimum 
capital  ratios. 

The  appropriate  minimum  capital 
ratios  for  an  individual  institution 
cannot  be  determined  solely  through  the 
application  of  a  rigid  mathematical 
formula  or  wholly  objective  criteria.  The 
decision  is  necessarily  based  in  part  on 
subjective  judgment  grounded  in 
Agency  expertise.  The  factors  to  be 
considered  in  the  determination  will 
vary  in  each  case  and  may  include,  for 
example: 

(a)  The  conditions  or  circumstances 
leading  to  the  Farm  Credit 
Administration's  determination  that 
higher  minimum  capital  ratios  are 
appropriate  or  necessary  for  the 
institution; 

(b)  The  exigency  of  those 
circumstances  or  potential  problems; 

(c)  The  overall  condition, 
management  strength,  and  future 
prospects  of  the  institution  and,  if 
applicable,  affiliated  institutions; 

(d)  The  institution's  capital,  adverse 
assets  (including  nonaccrual  and 
nonperforming  loans),  allowance  for 
loss,  and  other  ratios  compared  to  the 
ratios  of  its  peers  or  industry  norms;  and 

(e)  llie  views  of  the  institution's 
directors  and  senior  management. 

1615.5352    Procaduras. 

(a)  Notice.  When  the  Farm  Credit 
Administration  determines  that 
minimum  capital  ratios  greater  than 
those  set  forth  in  $$615.5205.  615.5330, 
or  615.5335  are  necessary  or  appropriate 


for  a  particular  institution,  the  Farm 
Credit  Administration  will  notify  the 
institution  in  writing  of  the  proposed 
minimum  capital  ratios  and  the  date  by 
which  they  should  be  reached  (if 
applicable)  and  will  provide  an 
explanation  of  why  the  ratios  proposed 
are  considered  necessary  or  appropriate 
for  the  institution. 

(b)  Response. 

(1)  The  institution  may  respond  to 
any  or  all  of  the  items  in  the  notice.  The 
response  should  include  any  matters 
which  the  institution  would  have  the 
Farm  Credit  Administration  consider  in 
deciding  whether  individual  minimum 
capital  ratios  should  be  established  for 
the  institution,  what  those  capital  ratios 
should  be,  and,  if  appUcable,  when  they 
should  be  achieved.  The  response  must 
be  in  writing  and  delivered  to  the 
designated  Farm  Credit  Administration 
official  within  30  days  after  the  date  on 
which  the  institution  received  the 
notice,  hi  its  discretion,  the  Farm  Credit 
Administration  may  extend  the  time 
period  for  good  cause.  The  Farm  Credit 
Administration  may  shorten  the  time 
period  with  the  consent  of  the 
institution  or  when,  in  the  opinion  of 
the  Farm  Credit  Administration,  the 
condition  of  the  institution  so  requires, 
provided  that  the  institution  is  iiiformed 
promptly  of  the  new  time  period. 

(2)  Failure  to  respond  within  30  days 
or  such  other  time  period  as  may  be 
specified  by  the  Farm  Credit 
Administration  shall  constitute  a  waiver 
of  any  objections  to  the  proposed 
minimum  capital  ratios  or  the  deadline 
for  their  achievement. 

(c)  Decision.  After  the  close  of  the 
institution's  response  period,  the  Farm 
Credit  Administration  will  decide, 
based  on  a  review  of  the  institution's 
response  and  other  information 
concerning  the  institution,  whether 
individual  minimum  capital  ratios 
should  be  estabUshed  for  the  institution 
and,  if  so,  the  ratios  and  the  date  the 
requirements  will  become  effective.  The 
institution  will  be  notified  of  the 
decision  in  writing.  The  notice  will 
include  an  explanation  of  the  decision, 
except  for  a  decision  not  to  estabUsh 
individual  minimum  capital 
requirements  for  the  in^tution. 

(d)  Submission  of  plan.  The  decision 
may  require  the  institution  to  develop 
and  submit  to  the  Farm  Credit 
Administration,  within  a  time  period 
specified,  an  acceptable  plan  to  reach 
the  minimiiin  capital  ratios  established 
for  the  institution  by  the  date  required. 

(e)  Reconsideration  based  on  change 
in  circumstances.  If,  after  the  Farm 
Credit  Administration's  decision  in 
paragraph  (c)  of  this  section,  there  is  a 
change  in  the  circumstances  affecting 


the  institution's  capital  adequacy  or  its 
ability  to  reach  the  required  minimum 
capital  ratios  by  the  specified  date, 
either  the  institution  or  the  Farm  Credit 
Administration  may  propose  a  change 
in  the  minimum  capital  ratios  for  the 
institution,  the  date  when  the 
minimums  must  be  achieved,  or  the 
institution's  plan  (if  appUcable).  The 
Farm  Credit  Administration  may 
decline  to  consider  proposals  that  are 
not  based  on  a  significant  change  in 
circumstances  or  are  repetitive  or 
frivolous.  Pending  a  decision  on 
reconsideration,  the  Farm  Credit 
Administration's  original  decision  and 
any  plan  required  under  that  decision 
shall  continue  in  full  force  and  effect. 

{615.5353    Ratation  to  other  aetiona. 

In  lieu  of,  or  in  addition  to,  the 
procediues  in  this  subpart,  the  required 
minimum  capital  ratios  for  an 
institution  may  be  established  or  revised 
through  a  written  agreement  or  cease 
and  desist  proceedings  under  part  C  of 
title  V  of  the  Act.  or  as  a  condition  for 
approval  of  an  application. 

{615.5354    Enforcamant 

An  institution  that  does  not  have  or 
maintain  the  minimum  capital  ratios 
applicable  to  it,  whether  required  in 
subparts  H  and  K  of  this  part,  in  a 
decision  pursuant  to  this  subpart,  in  a 
written  agreement  or  temporary  or  final 
order  under  part  C  of  title  V  of  the  Act, 
or  in  a  condition  for  approval  of  an 
application,  or  an  institution  that  has 
failed  to  submit  or  comply  with  an 
acceptable  plan  to  attain  those  ratios, 
will  be  subject  to  such  administrative 
action  or  sanctions  as  the  Farm  Credit 
Administration  considers  appropriate. 
These  sanctions  may  include  the 
issuance  of  a  capital  directive  pursuant 
to  subpart  M  of  this  part  or  other 
enforcement  action,  assessment  of  civil 
money  penalties,  and/or  the  denial  or 
condition  of  applications. 

Subpart  M—issuanca  of  a  Capftal 
Diractiva 

{615.5355    Purpoaa and  acopa. 

(a)  This  subpart  is  appUcable  to 
proceedings  by  the  Farm  Credit 
Administration  to  issue  a  capital 
directive  under  sections  4.3(b)  and 
4.3A(e)  of  the  Act.  A  capital  directive  is 
an  orider  issued  to  an  institution  that 
does  not  have  or  maintain  capital  at  or 
greater  than  the  minimum  ratios  set 
forth  in  $$615.5205.  615.5330,  and 
615.5335;  or  estabUshed  for  the 
institution  under  subpart  L,  by  a  written 
agreement  under  part  C  of  title  V  of  the 
Act,  or  as  a  conditicm  for  approval  of  an 


Federal  Register  /  Vol.  62,  No.  20  /  Thursday,  January  30.  1997  /  Rules  and  Regulations        4451 


4450        Federal  Register  /  Vol.  62.  No.  20  /  Thursday,  January  30,  1997  /  Rules  and  Regulations 


ISS 


application.  A  capital  directive  may 
order  the  institution  to: 

(1)  Achieve  the  minimum  capital 
ratios  applicable  to  it  by  a  specified 
date; 

(2)  Adhere  to  a  previously  submitted 
plan  to  achieve  the  applicable  capital 
ratios; 

(3)  Submit  and  adhere  to  a  plan 
acceptable  to  the  Farm  Credit 
Administration  describing  the  means 
and  time  schedule  by  which  the 
institution  shall  achieve  the  applicable 
capital  ratios; 

(4)  Take  other  action,  such  as 
reduction  of  assets  or  the  rate  of  growth 
of  assets,  restrictions  on  the  payment  of 
dividends  or  patronage,  or  restrictions 
on  the  retirement  of  stock,  to  achieve 
the  applicable  capital  ratios;  or 

(5)  A  combination  of  any  of  these  or 
similar  actions. 

(b)  A  capital  directive  may  also  be 
issued  to  the  board  of  directors  of  an 
institution,  requiring  such  board  to 
comply  with  the  requirements  of  section 
4.3A(d)  of  the  Act  prohibiting  the 
reduction  of  permanent  capitel. 

(c)  A  capital  directive  issued  under 
this  rule,  including  a  plan  submitted 
under  a  capital  directive,  is  enforceable 
in  the  same  manner  and  to  the  same 
extent  as  an  effective  and  outstanding 
cease  and  desist  order  which  has 
become  final  as  defined  in  section  5.25 
of  the  Act.  Violation  of  a  capital 
directive  may  result  in  assessment  of 
civil  money  penalties  in  accordance 
with  section  5.32  of  the  Act. 

f6l8J38e   NotteeofifilanllolaMMa 


The  Farm  Credit  Administration  will 
notify  an  institution  in  writing  of  its 
intention  to  issue  a  capital  directive. 
The  notice  will  state: 

(a)  The  reasons  for  issuance  of  the 
capital  directive; 

(b)  The  proposed  contents  of  the 
capital  directive,  including  the 
proposed  date  for  achieving  the 
minimum  capital  requirement;  and 

(c)  Any  other  relevant  information 
concerning  the  decision  to  issue  a 
capital  directive. 


f  616.5367    haeponaalonoMce. 

(a)  An  institution  may  respond  to  the 
notice  by  stating  why  a  capital  directive 
should  not  be  issued  and/or  by 
proposing  alternative  contents  for  the 
capital  directive  or  seeking  other 
appropriate  relief.  The  response  shall 
include  any  information,  mitigating 
circumstances,  documentation,  or  other 
relevant  evidence  that  supports  its 
position.  The  response  may  include  a 
plan  for  achieving  the  minimum  capital 
ratios  applicable  to  the  institution.  The 
response  must  be  in  writing  and 
delivered  to  the  Farm  Credit 


Administration  within  30  days  after  the 
date  on  which  the  institution  received 
the  notice.  In  its  discretion,  the  Farm 
Credit  Administration  may  extend  the 
time  period  for  good  cause.  The  Farm 
Credit  Administration  may  shorten  the 
30-day  time  period: 

(1)  When,  in  the  opinion  of  the  Farm 
Credit  Administration,  the  condition  of 
the  institution  so  requires,  provided  that 
the  institution  shall  be  informed 
promptly  of  the  new  time  period; 

(2)  With  the  consent  of  ue  institution; 
or 

(3)  When  the  institution  already  has 
advised  the  Farm  Credit  Administration 
that  it  cannot  or  will  not  achieve  its 
applicable  minimum  capital  ratios. 

(b)  Failure  to  respond  within  30  days 
or  such  other  time  period  as  may  be 
specified  by  the  Farm  Credit 
Administration  shall  constitute  a  waiver 
of  any  objections  to  the  proposed  capital 
directive. 

S  615.5368    Dedaion. 

After  the  closing  date  of  the 
institution's  response  period,  or  receipt 
of  the  institution's  response,  if  earlier, 
the  Farm  Credit  Administration  may 
seek  additional  information  or 
clarification  of  the  response.  Thereafter, 
the  Farm  Credit  Administration  will 
determine  whether  or  not  to  issue  a 
capital  directive,  and  if  one  is  to  be 
issued,  whether  it  should  be  as 
originally  proposed  or  in  modified  form. 

1615.5360    Issuance  of  a  capital  direetim 

(a)  A  capital  directive  will  be  served 
by  delivery  to  the  institution.  It  will 
include  or  be  accompanied  by  a 
statement  of  reasons  for  its  issuance. 

(b)  A  capital  directive  is  effective 
immediately  upon  its  receipt  by  the 
institution,  or  upon  such  later  date  as 
may  be  specified  therein,  and  shall 
remain  eniective  and  enforceable  until  it 
is  stayed,  modified,  or  terminated  by  the 
Farm  Credit  Administration. 

1615.5360    Heconsldsrattonbaasclon 
change  In  drcumstancae. 

Upon  a  change  in  circumstances,  an 
institution  may  request  the  Farm  Qedit 
Administration  to  reconsider  the  terms 
of  its  capital  directive  or  may  propose 
changes  in  the  plan  to  achieve  the 
institution's  applicable  minimum 
capital  ratios.  The  Farm  Credit 
Administration  also  may  take  such 
action  on  its  own  motion.  The  Farm 
Credit  Administration  may  decline  to 
consider  requests  or  proposals  that  are 
not  based  on  a  significant  change  in 
circumstances  or  are  repetitive  or 
firivolous.  Pending  a  decision  <m 
reconsideration,  the  capital  directive 
and  plan  shall  continue  in  fiill  force  and 
effect. 


§615.5361 
actions. 


Relation  to  other  admlnlstretlve 


A  capital  directive  may  be  issued  in 
addition  to,  or  in  lieu  of,  any  other 
action  authorized  by  law,  including 
cease  and  desist  proceedings,  civil 
money  penalties,  or  the  conditioning  or 
denial  of  applications.  The  Farm  Credit 
Administration  also  may,  in  its 
discretion,  take  any  action  authorized 
by  law,  in  lieu  of  a  capital  directive,  in 
response  to  an  institution's  fiailure  to 
achieve  or  maintain  the  applicable 
minimum  capital  ratios. 

PART  618— GENERAL  PROVISIONS 

30.  The  authority  citation  for  part  618 
continues  to  read  as  follows: 

Authority:  Sees.  1.5, 1.11, 1.12,  2.2,  2.4, 
2.5.  2.12,  3.1.  3.7.  4.12.  4.13A,  4.25, 4.29,  5.9, 
5.10,  5.17  of  the  Farm  Credit  Act  (12  U.S.C 
2013,  2019,  2020,  2073,  2075,  2076,  2093, 
2122,  2128,  2183,  2200,  2211,  2218,  2243, 
2244,  2252). 

Subpart  A— Retaiad  Servicaa 


1618.6006    [Ar 

31.  Section  618.8005  is  amended  by 
removing  the  reference  "§§  613.3010. 
613.3020  (a)(1).  (a)(2).  (b),  and 
613.3045"  in  paragraph  (a)  and  adding 
in  its  place,  the  reference  "§§613.3000 
(a)  and  (b),  613.3010.  and  613.3300"  and 
by  removing  the  reference  "§§  613.3110 
and  613.3120"  and  adding  in  its  place, 
the  reference  "§§613.3100,  613.3200, 
and  613.3300"  in  paragraph  (b). 

Sutipart  J— IntafTMl  Controto 
f  618.8440    [Amended] 

32.  Section  618.8440  is  amended  by 
removing  the  reference  "§  615.5200(b)" 
and  adding  in  its  place,  the  references 
"§§  615.5200(b),  615.5330  (c)  or  (d).  and 
61S.5335(b)"  in  paragraph  (b)(6). 

PART  619— DEFINITIONS 

33.  The  authority  citation  for  part  619 
continues  to  read  as  follows: 

Authority:  Sees.  1.7,  2.4, 4.9,  5.9.  5.12, 
5.17.  5.18.  7.0,  7.6,  7.7,  7.8  of  the  Farm  Credit 
Act  (12  U.S.C.  2015,  2075,  2160,  2243,  2246, 
2252,  2253,  2279a,  2279b,  2279b-l,  2279b- 
2). 

M  610.9030. 619.0040. 610.9066, 610.9080. 
610.8000. 618.0100. 610.8120, 618.8150, 
618.8160. 618.8180, 618.8220. 618.8270, 
618.8280,610.8300.  and  610.8310 
[Romovedl 

34.  Sections  619.9030, 619.9040, 
619.9065,  619.9080,  619.9090,  619.9100, 
619.9120. 619.9150, 619.9160, 619.9190, 
619.9220. 619.9270,  619.9280,  619.9300, 
and  619.9310  are  removed. 


UMI 
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PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

35.  The  authority  citation  for  part  620 
continues  to  read  as  follows; 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254, 
2279aa-ll);  sec.  424  of  Pub.  L.  100-233, 101 
Stat.  1568, 1656. 

Subpart  B— Annual  Report  to 
Shareholders 

36.  Section  620.5  is  amended  by 
revising  paragraphs  (d)(l)(ix)  and 
(g)(4)(ii)  to  read  as  follows: 

$620.5   Contsnte  of  the  annual  report  to 
shareholders. 


(d)  *  *  * 

(1)  *  •  * 

(ix)  The  statutory  and  regulatory 
restriction  regarding  retirement  of  stock 
and  distribution  of  earnings  pursuant  to 
§615.5215,  and  any  requirements  to  add 
capital  under  a  plan  approved  by  the 
Farm  Credit  Administration  pursuant  to 
§§615.5330.  615.5335.  615.5351,  or 
615.5357. 
•         »        •        •        • 

(g).  .  . 

(4)*  *  • 

(ii)  Describe  any  material  trends  or 
changes  in  the  mix  and  cost  of  debt  and 
capital  resources.  The  discussion  shall 
consider  changes  in  permanent  capital, 
core  and  total  surplus,  and  net  collateral 
requirements,  debt,  and  any  off-balance- 
sheet  financing  arrangements. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 
(SPATS  No.  TX-02S-FOR1 

Texaa  Regulatory  Program  and 
AtMndonad  Mine  Land  Reclamation 


PART  626— NONDISCRIMINATION  IN 
LENDING 

37.  The  authority  citation  for  part  626 
is  added  to  read  as  follows: 

Authority:  Sees.  1.5.  2.2,  2.12.  3.1,  5.9. 5.17 
of  the  Fann  Credit  Act  (12  U.S.C.  2013,  2073. 
2093,  2122,  2243,  2252);  42  U.S.C  3601  et 
seq.;  15  U.S.C.  1691  et  seq.;  12  CFR  202.  24 
CFR  100. 109, 110. 

$626.6025    [Amended] 

38.  Newly  designated  §626.6025  is 
amended  by  removing  the  reference 
"§613.3160(b)"  and  adding  in  its  place, 
the  reference  "§  626.6020(b)"  in 
paragraph  (b). 

•        •        •        •        • 

Dated:  January  23, 1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-2058  Filed  1-29-97;  8:45  am) 
BHUMQ  coot  tros-ei-p 


AOENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTKM:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Texas  regulatory 
program  and  abandoned  mine  land 
.reclamation  plan  (hereinafter  referred  to 
as  the  "Texas  program")  under  the 
Surface  Mining  Control  and 
ReclamaUon  Act  of  1977  (SMCRA). 
Texas  is  proposing  to  recodify  the  Texas 
Surface  Coal  Mining  and  Reclamation 
Act.  Texas  intends  to  reclassify  and 
rearrange  its  statutes  into  a  format  that 
will  accommodate  further  expansion  of 
the  law  and  to  eliminate  repealed, 
invalid,  and  duplicated  provisions  in 
order  to  make  the  statutes  more 
understandable  and  usable  without 
altering  the  meaning  or  effect  of  the  law. 
EFFECTIVE  DATE:  January  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  R.  Carson,  Acting  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive.  Suite  470,  Tulsa, 
Oklahoma  74135-6548.  Telephone: 
(918) 581-6430. 

.8UPPLae<TARY  information: 

I.  Background  on  the  Texas  Program 

II.  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Texas  Program 

On  February  16, 1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Texas  regulatory  program.  Background 
information  on  the  Texas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  February  27. 1980.  Federal  Register 
(45  FR  12998).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  he  found 
at  30  CFR  943.10,  943.15,  and  943.16. 

On  June  23, 1980,  the  Secretary  of  the 
Interior  approved  the  Texas  abandoned 
mine  plan  as  submitted  on  April  24. 
1980.  and  amended  on  May  30.  and 


Jime  2  and  4, 1980.  Information 
pertaining  to  the  general  background, 
revisions,  and  amendments  to  the  initial 
plan  submission,  as  well  as  the 
Secretary's  findings  and  the  disposition 
of  comments  can  be  found  in  the  June 
23, 1980,  Federal  Regutw  (45  FR 
41940).  Subsequent  actions  concerning 
plan  amendments  can  be  found  at  30 
CFR  943.25. 

n.  Submiwion  of  the  Proposed 
Amendment 

By  letter  dated  August  24, 1995 
(Administrative  Record  No.  TX-594). 
Texas  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA. 
Texas  submitted  the  proposed 
amendment  at  its  own  initiative.  Texas 
proposed  to  recodify  the  Texas  Surface 
Coal  Mining  and  Reclamation  Act 
(TSCMRA)  as  enacted  by  Senate  Bill 
(S.B.)  959  (Section  12.02).  74th  Texas 
Legislature  (1995).  S.B.  959  codified, 
with  revisions,  the  TSCMRA  at  Chapter 
134  of  Title  4.  Natural  Resources  Code, 
and  it  repealed  Article  5920-11. 
Vernon's  Texas  Civil  Statutes  with 
exceptions,  including  Sections  11  (b). 
(c).  and  (d). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  October  J6, 
1995,  Federal  Register  (60  FR  53569). 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
November  15, 1995. 

During  its  review  of  the  amendment. 
OSM  identified  concerns  relating  to:  (1) 
A  definition  for  "permit  applicant"  or 
"applicant"  [Article  5920-11.  Section 
3(2)1;  (2)  repeal  of  the  exemption  for 
surface  coal  mining  operations  affecting 
two  acres  or  less  (Article  5920-11. 
Section  35(2)  and  Chapter  134,  Section 
134.005(a)(2),  as  recodified);  (3)  coal 
exploration  operations  being  subject  to 
penalties  for  violating  statutes  and/or 
regulations  [Article  5920-11.  Section 
27(c)  and  Chapter  134.  Section  134.014, 
as  recodified!;  (4)  the  determination 
date  on  which  surface  coal  mining 
operations  are  exempted  from  being 
subject  to  designations  of  areas 
unsuitable  for  mining  [Article  5920-11, 
Section  33(e)  and  Chapter  134,  Section 
134.022,  as  recodified);  (5)  notices  of 
violations  that  permit  applicants  are 
required  to  disclose  when  applying  for 
a  coal  mining  permit  [Article  5920-11, 
Section  21(c)  and  Chapter  134.  Section 
134.068,  as  recodified);  (6)  performance 
standards  regarding  the  elimination  of 
all  highwalls  and  spoil  piles  (Article 
5920-11.  Section  23(b)(3)  and  Chapter 
134.  Section  134.092(a)(2),  as 
recodified);  (7)  violations  not  creating 
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imminent  danger  or  causing  imminent 
harm  (Article  5920-11.  Section  32(b) 
and  Chapter  134,  Section 
134.162(a)(2)(A).  as  recodified);  (8)  the 
termination  of  cessation  orders  [Article 
5920-11.  Section  32(a)  and  Chapter  134. 
Section  134.163(1),  as  recodified);  (9) 
the  payment  of  penalties  (Article  5920- 
11.  Section  30(c)  and  Chapter  134. 
Section  134.176.  as  recodified);  and  (10) 
mining  by  government  agencies  (Article 
5920-11.  Section  34(b)].  OSM  discussed 
these  concerns  with  Texas  by  telephone 
on  February  9,  and  27. 1996.  and  August 
19. 1996  (Administrative  Record  Nos. 
TX-594.06.  TX-594.07.  and  TX-594.12. 
respectively);  by  telefax  dated  February 
28. 1996  (Administrative  Record  No. 
TX-594.09);  and  by  letter  dated  July  10. 
1996  (Administrative  Record  No.  TX- 
594.12). 

By  letters  dated  April  2  and  July  30. 
1996  (Administrative  Record  Nos.  TX- 
594.08  and  TX-594.11.  respectively). 
Texas  responded  to  OSM's  concerns  by 
submitting  additional  explanatory 
information  to  its  proposed  program 
amendment. 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

The  previously  approved  provisions 
at  Article  5920-11.  Vernon's  Texas  Civil 
Statutes  are  shown  in  brackets.  When 
applicable. 

A.  Nonsubstantive  Recodification  of 
Texas's  Statutes 

With  the  exceptions  discussed  in  the 
findings  below,  the  proposed 
recodification  of  the  Texas  statutes  is 
nonsubstantive  in  nature,  and  the 
Director  finds  that  the  recodification 
does  not  make  these  statutes  less 
stringent  than  SMCRA. 

B.  Revisions  to  Texas'  Statutes  With  no 
Corresponding  Federal  Provisions 

1.  Short  Title 

At  Chapter  134.  Section  134.001 
(Article  5920-11,  Section  Ij.  Texas 
proposes  to  change  the  reference  for  the 
Texas  Surface  Coal  Mining  and 
Reclamation  Act  (TSCMRA)  fix)m  "Act" 
to  "chapter"  throughout  the  recodified 
statutes.  The  Director  finds  that  this 
change  is  not  inconsistent  with  SMCRA 
because  Texas  proposes  only  a  change 


in  the  term  used  to  describe  the  statutes 
that  govern  coal  mining  in  the  State. 

2.  Definitions 

a.  At  Chapter  134.  Section  134.004(1), 
Texas  proposes  to  add  a  new  definition, 
"Affected  person,"  which  means  "a 
person  having  an  interest  that  is  or  may 
be  affected."  Accordingly,  all  references 
to  "a  person  having  an  interest  that  is 
or  may  be  affected"  are  proposed  to  be 
changed  to  "affected  person" 
throughout  the  recodified  statutes.  The 
Director  finds  that  the  proposal  to  add 
existing  language  to  the  new  definition 
and  to  refer  to  the  defined  term  is  not 
inconsistent  with  SMCRA  and  will  not 
render  the  Texas  program  less  stringent 
than  SMCRA  or  less  effective  than  die 
Federal  regulations. 

b.  Texas  proposes  to  change  the 
definition  for  "Secretary"  at  Chapter 
134.  Section  134.004(16)  (Article  5902- 
11.  Section  3(19) j  to  "Secretary  of 
AgrioUture."  which  means  the  secretary 
of  the  United  States  Department  of 
Agriculture.  Accordingly,  all  references 
to  "Secretary"  are  proposed  to  be 
change  to  "Secretary  of  Agriculture" 
throughout  the  recodified  statutes.  The 
Director  finds  that  the  definition  for 
"Secretary  of  Agricultiu*"  is 
substantively  identical  to  that  for 
"Secretary"  which  is  previously 
approved  language. 

3.  Jurisdiction  of  Commission  over 
Surface  Coal.  Iron  Ore.  and  Iron  Ore 
Cravel  Mining  and  Reclamation 
Operations 

Texas  proposes  to  add  provisions  for 
jurisdiction  of  the  commission  over  iron 
ore  and  iron  ore  gravel  mining  and 
reclamation  operations.  Chapter  134, 
Section  134.012(a)(2)  (Article  5902-11, 
Section  4(b) j,  would  provide  for 
exclusive  jurisdiction  over  iron  ore  and 
iron  ore  gravel  mining  and  reclamation 
operations  in  the  State.  Chapter  134, 
Section  134.012(b)  (Article  5902-11. 
Section  4(b)|  would  provide  for  Chapter 
134,  Natural  Resources  Code,  to  govern 
these  operations  to  the  extent  it  can  be 
made  applicable.  Chapter  134,  Section 
134.012(c)  (Article  5902-11,  Section 
4(b)(1)  and  (2)]  would  provide 
exceptions  for  iron  ore  and  iron  ore 
gravel  mining  and  reclamation  activities 
in  progress  on  or  before  September  1, 
1985,  or  for  iron  ore  and  iron  ore  gravel 
mining  operations  and  reclamation 
activities  that  are  conducted  solely  on 
real  property  owned  in  fee  simple  by  the 
person  authorizing  the  operations  or 
reclamation  activities  and  that  is 
confined  to  a  single,  contiguous  tract  of 
land  if  the  activities  are  conducted  in  an 
area  not  larger  than  20  acres,  the  depth 
of  mining  operations  is  restricted  to  30 


inches  or  less,  and  the  fee  simple  owner 
receives  surface  damages.  Chapter  134, 
Section  134.188  (Article  5902-11, 
Section  4(c)]  would  provide  that  it  is  a 
defense  to  a  civil  or  criminal  penalty 
under  Chapter  134  that  a  person 
allegedly  conducting  an  iron  ore  or  iron 
ore  gravel  mining  and  reclamation 
operation  in  violation  in  Chapter  134 
has  a  written  general  warranty  or 
ownership  of  land,  separate  ^m  any 
lease,  from  the  person  authorizing  the 
operation.  There  are  not  counterpart 
provisions  in  SMCRA  or  the  Federal 
regulations  pertaining  to  iron  ore  or  iron 
ore  gravel  mining  and  reclamation. 
However,  the  Director  finds  that  the 
proposed  provisions  do  not  make  the 
Texas  program  less  stringent  than 
SMCRA  or  less  effiactive  than  the 
Federal  regulations. 

C.  Revisions  to  Texas'  Statutes  That  Are 
Substantively  Identical  to  the 
Corresponding  Federal  Provisions 

1.  Definitions 

a.  At  Chapter  134,  Section  134.004(7), 
Texas  proposes  to  add  a  new  definition, 
"Federal  Act,"  which  is  defined  as  "the 
Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C. 
Section  1201  et  seq.)."  Consequently,  all 
refierences  to  SMCRA  are  proposed  to  be 
changed  to  "Federal  Act"  throughout 
the  recodified  statutes.  The  proposed 
definition  is  substantively  the  same  as 
the  Federal  definition  of  "Act"  at  30 
CFR  700.5.  Therefore,  the  Director  finds 
that  defining  and  referring  the  SMCRA 
as  the  "Federal  Act"  is  not  inconsistent 
with  SMCRA  or  the  Federal  regulations, 
which  define  and  reference  SMCRA  as 
the  "Act." 

b.  At  Chapter  134,  Section 
134.004U3)  (Article  5920-11,  Section 
3(13)1,  Texas  proposes  to  change  the 
term  "permittee"  to  "permit  holder," 
with  no  change  in  the  definition. 
Accordingly,  all  references  to 
"permittee"  are  proposed  to  be  changed 
to  "permit  holder"  throughout  the 
recodified  statutes.  The  Director  finds 
that  the  definition  for  "permit  holder" 
is  substantively  identical  to  that 
previously  approved  for  "permittee" 
and  the  proposed  change  in  terminology 
will  not  make  the  definition  less 
stringent  than  the  definition  for 
"permittee"  at  section  701(18)  of 
SMCRA. 

c.  At  Chapter  134,  Section 
134.004(17),  Texas  proposes  to  add  the 
definition,  "Secretary  of  the  interior,"  as 
meaning  "the  Secretary  of  the  United 
States  Etepartment  of  the  Interior.'l^ 
Accordingly,  all  references  to  "the 
Secretary  of  the  United  States 
Department  of  the  Interior"  are 
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proposed  to  be  changed  to  "Secretary  of 
the  interior"  throughout  the  recodified 
statutes.  The  Director  finds  that  this 
definition  is  substantively  identical  to 
the  definition  of  "Secretary"  found  at 
section  701(23)  of  SMCRA  and  is, 
therefore,  approving  its  addition. 

d.  At  Article  5920-11,  Section  3(7), 
Texas  proposes  to  remove  the  definition 
for  "Eligible  land  and  water"  and  to 
recodify  its  substantively  identical 
provisions  at  Chapter  134,  Section 
134.142,  Eligibility  of  Land  and  Water. 
The  Director  finds  that  removing  these 
provisions  from  the  general  definition 
section  of  the  Texas  statutes  and  adding 
them  to  the  abandoned  mine 
reclamation  section  is  consistent  with 
section  404  of  SMCRA. 

D.  Revisions  to  Texas'  Statutes  That  Are 
Not  Substantively  Identical  to  the 
Corresponding  Federal  Provisions 

1.  Definitions 

a.  At  Article  5920-11,  Section  3(2), 
Texas  proposes  to  delete  the  definition 
for  "applicant"  and  not  include  the 
definition  in  its  recodified  statutes.  The 
Director  is  approving  the  removal  of  this 
definition  because  Texas  proposed  to 
add  a  definition  for  "applicant"  to  the 
Texas  Coal  Mining  Regulations  in  a 
revised  amendment  submittal  dated  July 
31, 1996  (Administrative  Record  No. 
TX-621). 

b.  At  Chapter  134,  Section  134.004(3) 
(Article  5920-11,  Section  3(3)],  Texas 
proposes  to  remove,  from  the  definition 
of  "Approximate  Original  Contour,"  the 
language  "and  water  impoundments 
may  be  permitted  if  the  commission 
determines  that  they  are  in  compliance 
with  Section  23(b)(8)  of  this  Act."  The 
Federal  definition  for  "approximate 
original  contour"  at  section  701(2)  of 
SMCRA  allows  regulatory  authorities  to 
permit  water  impoundments  if  they 
determine  that  the  impoundments  are  in 
compUance  with  section  515(b)(8)  of 
SMCRA.  Since  the  Texas  program 
continues  to  allow  permanent  water 
impoundments  to  be  permitted  under 
Chapter  134  if  they  meet  the 
performance  standards  of  Section 
134.092(8),  which  is  a  counterpart  to 
section  515(b)(8)  of  SMCRA,  Uie 
Director  finds  that  the  change  to  the 
definition  does  not  render  the  Texas 
program  less  stringent  than  SMCRA. 

c  At  Article  5920-11,  Section  3(15), 
Texas  proposes  to  remove  the  following 
sentence  from  the  definition  of  prime 
farmland:  "The  slope  of  the  land  can  be 
a  factor  in  determining  whether  a  given 
soil  is  outside  the  purview  of  prime 
farmland  and  the  commission  may  thus 
make  a  negative  determination  based  "^ 
upon  soil  type  and  slope,"  and  to 


recodify  this  sentence  at  Chapter  134, 
Section  134.032,  Determination 
Regarding  Prime  Farmland.  Texas  also 
proposes  to  recodify  the  new  definition 
for  prime  farmland  at  Chapter  134, 
Section  134.004(15).  The  Director  finds 
that  the  recodified  sections  contain 
previously  approved  language  and  is 
approving  them. 

2.  Exemptions 

a.  At  Chapter  134,  Section 
134.005(a)(2)  [Article  5920-11,  Section 
35(2)1,  Texas  proposes  to  recodify  a 
provision  that  states  that,  "This  chapter 
does  not  apply  to  the  extraction  of  coal: 
•  *  •  for  commercial  purposes  if  the 
surface  mining  operation  affects  two 
acres  or  less."  On  May  7, 1987,  section 
528(2)  of  SMCRA  was  amended  to 
remove  the  exemption  on  surface  coal 
mining  operations  affecting  two  acres  or 
less  {(101  STAT.  300]  SMCRA  Title  D— 
Two- Acre  Exemption,  Section  201 
Repeal  of  Exemption  (a)(2)}.  In  addition, 
{101  STAT.  301}  Title  H,  Section 
201(d),  Effect  on  State  Law,  rendered 
ineffective  any  provision  of  a  State  law, 
or  of  a  State  regulation  that  allowed  this 
exemption.  Therefore,  the  Director  finds 
that  keeping  this  exemption  in  the 
Texas  statutes  does  not  render  the 
statutes  less  stringent  than  SMCRA. 
Nevertheless,  in  order  to  prevent 
confusion  as  to  whether  or  not  this 
exemption  is  allowable,  and  as  a 
housekeeping  measure,  Texas  should 
remove  this  exemption  fit)m  its  statutes. 

In  an  enclosure  to  a  letter  dated  April 
2, 1996  (Administrative  Record  No.  TX- 
594.08),  Texas  agreed  that  it  was 
appropriate  to  repeal  this  exemption. 

b.  At  Article  5920-11,  Section  35(4), 
Texas  proposes  to  remove  an 
exemption,  fix)m  the  provisions  of 
TSCMRA,  regarding  tiie  extraction  of 
coal  incidental  to  the  extraction  of  other 
minerals.  In  the  exemption  that  is 
proposed  to  be  removed,  the  extracted 
coal  cannot  exceed  16^/^  percent  of  the 
total  tonnage  of  coal  and  other  minerals 
removed  annually  for  purposes  of 
commercial  use  or  sale  or  coal 
explorations  subject  to  TSCMRA.  The 
removed  exemption  is  a  duplication  of 
language  in  Texas'  definition  of 
"Surface  coal  mining  operations"  at 
Chapter  134,  Section  134.004(19) 
(Article  5920-11.  Section  3(17)). 
Therefore,  the  Director  finds  that  the 
proposal  to  remove  this  exemption  does 
not  make  the  Texas  statutes  less 
stringent  than  SMCRA. 

3.  Coal  Exploration  Operations 

Texas  proposes  not  to  recodify  the 
provision  at  Article  5920-11,  Section 
27(c)  that'provides  for  penalties  for  any 
person  who  conducts  any  coal 


exploration  operations,  that 
substantially  disturb  the  natural  land 
surface,  in  violation  of  Article  5920-11. 
Section  27,  Coal  Exploration  Permits,  or 
the  rules  issued  pursuant  to  Section  27. 
In  the  recodified  statutes  at  Chapter  134, 
Section  134.014,  Coal  Exploration 
Operations,  the  proposed  amendment 
states  that,  "A  person  who  conducts 
coal  exploration  operations  that 
substantially  disturb  the  natural  land 
surface  shall  comply  with  commission 
rules  adopted  to  govern  those 
operations."  Also,  in  the  recodified 
statute  at  Chapter  134,  Section  134.174, 
Administrative  Penalty  for  Violation  of 
Permit  Condition  or  this  Chapter,  Texas 
proposes  that,  "The  commission  may 
assess  an  administrative  penalty  against 
a  person  who  violates  a  permit 
condition  or  this  chapter."  The  Director 
finds  that  the  decision  of  the  State  not 
to  recodify  Article  5920-11,  Section 
27(c)  will  not  render  this  portion  of  the 
State  statutes  less  stringent  than  SMCRA 
because  the  provisions  for 
administrative  penalties  at  recodified 
Chapter  134,  Section  134.174  apply  to 
violations  of  permit  conditions  and/or 
violations  of  the  statutes  governing  the 
Texas  surface  coal  mining  program. 

4.  Rules  Regarding  Monitoring, 
Reporting,  and  Inspections 

At  Chapter  134,  Section  134.030(2) 
(Article  5920-11,  Section  29(d) I,  Texas 
proposes  to  add  a  provision  that  would 
prohibit  it  from  disclosing  confidential 
information,  as  discussed  under  Chapter 
134.  Section  134.031,  when  making 
public  ail  inspection  and  monitoring 
reports  and  other  records  and  reports 
required  to  be  kept  under  Chapter  134 
end  rules  adopted  under  Chapter  134. 
The  confidential  information  discussed 
under  Chapter  134.  Section  134.031 
refers  only  to  the  analysis  of  the 
chemical  and  physical  properties  of  the 
coal,  except  information  regarding  the 
mineral  and  chemical  content  that  is 
potentially  toxic  in  the  environment. 
The  Director  finds  that  this  provision  is 
no  less  stringent  than  section  507(b)(17) 
of  SMCRA  and  that  it  adds  clarification 
that  confidential  information  will  not  be 
disclosed. 

5.  Contents  of  Permit  Application 

At  Chapter  134,  Section 
134.052(a)(18),  Texas  proposes  to  add  a 
provision  that  would  require  the 
submittal  of  a  schedule  listing  any 
notices  of  violations,  incurred  by  the 
appUcant  at  coal  mining  operations,  as 
part  of  the  permit  application.  Section 
510(c)  of  SMCRA.  Permit  Approval  and 
Denial,  requires  that  the  permit 
appUcant  file,  with  his  permit 
application,  a  schedule  of  notices  of 
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violations.  Therefore,  the  Director  finds 
the  proposed  provision  is  consistent 
with  SMCRA. 

6.  Apphcation  Fees 

At  Chapter  143.  Section  134.054(b) 
(Article  5920-11,  Section  18(b)l,  Texas 
proposes  to  change  its  initial 
application  fee  for  a  permit  to  a 
minimum  of  $5,000.  In  the  previous 
Texas  statutes  there  was  no  minimum 
appHcation  fee,  but  the  maximum  fee 
could  not  exceed  $1,000.  Texas  also 
proposes  to  add  requirements  for  a 
minimum  apphcation  fee  of  $3,000  for 
renewal  of  a  permit,  and  a  minimum 
application  fee  of  $500  for  revision  of  a 
permit.  At  Chapter  134,  Section 
134.054(c)  (Article  5920-11.  Section 
18(b)],  Texas  proposes  to  allow  initial 
application  fees  and  renewal 
application  fees  to  be  paid  in  equal 
annual  installments  during  the  term  of 
the  permit.  Also,  Texas  proposes  to 
remove  the  provision  at  Article  5920- 
11.  Section  18(d).  as  amended,  that 
requires  fees  to  be  deposited  in  the  State 
treasury  and  credited  to  the  general 
revenue  fund.  The  Director  finds  that 
the  Texas  proposals  regarding  a  fee 
structure  for  initial,  renevral,  and 
revision  permit  applications  are  no  less 
stringent  than  section  507(a)  of  SMCRA 
which  allows  application  fees  to  be 
determined  by  the  regulatory  authority. 
Also,  the  proposal  to  allow  initial  and 
renewal  application  fees  to  be  paid  in 
equal  installments  during  the  term  of 
the  permit  is  in  accordance  with  section 
507(a)  of  SMCRA  which  allows  the 
regulatory  authority  to  develop 

Erocedures  to  enable  the  cost  of  fees  to 
B  paid  over  the  term  of  the  permit.  The 
proposal  to  stop  requiring  fees  to  be 
deposited  in  the  State  treasury  and 
credited  to  the  general  revenue  fund  is 
not  inconsistent  with  SMCRA. 

7.  Annual  Fee 

At  Chapter  134,  Section  134.055 
(Article  5920-11,  SecUon  18(c)l,  Texas 
proposes  to  add  a  new  provision  that 
requires  a  permit  holder  to  pay  the 
commission  an  annual  fee,  in  an  amount 
determined  by  the  commission,  for  each 
acre  of  land  in  the  permit  area  on  which 
the  permit  holder  actually  conducted 
operations  for  removing  coal  during  the 
year.  The  fee  is  due  by  March  15  of  the 
year  followng  the  year  of  the  removal 
operations.  The  minimum  fee  is  $120 
per  acre.  Section  507(a)  of  SMCRA 
provides  that  an  application  for  a 
surface  coal  mining  and  reclamation 
permit  shall  be  accompanied  by  a  fiae 
determined  by  the  regulatory  authority. 
Such  fee  may  be  less  than,  but  shall  not 
exoaed  the  actual  or  anticipated  cost  of 
reviewing,  administering,  and  enforcing 


the  permit.  The  regulatory  authority 
may  develop  procedures  to  allow  the  fee 
to  be  paid  over  the  term  of  the  permit. 
The  Director  finds  that  the  income  will 
be  less  than  the  anticipated  cost  of 
reviewing,  administering,  and  enforcing 
permits  under  the  Texas  program. 
Therefore,  the  proposed  provision 
pertaining  to  an  annual  fee  does  not 
render  the  Texas  statutes  less  stringent 
than  section  507(a)  of  SMCRA. 

8.  Public  Inspection  of  Apphcation 

Texas  proposes  to  amend  Chapter 
134,  Section  134.057(b)  (ArUcle  5920- 
11.  Section  17(b)),  to  include  a 
provision  that  specifies  that  subsection 
(b)  does  not  apply  to  records,  reports, 
inspection  materials,  or  information  that 
is  confidential  under  Chapter  134, 
Section  134.031.  The  Director  finds  that 
the  inclusion  of  this  provision  only  adds 
clarification  that  confidential 
information  will  not  be  disclosed  and 
does  not  render  the  State  statute  less 
stringent  than  section  507(b)(17)  of 
SMCRA. 


9.  Notice  by  Applicant 

At  Chapter  134,  Section  134.058(2) 
[Article  5920-11.  Section  20(a)].  Texas 
proposes  to  add  a  new  provision  that 
specifies  that  the  advertisement 
published  in  the  newspaper  of  general 
circulation  in  the  locaUty  of  the 
proposed  mining  operation  state  that  the 
application  is  available  for  pubUc 
inspection  at  the  county  courthoiise  of 
the  coimty  in  which  the  property  Ues. 
The  Director  finds  that  the  addition  of 
this  provision  is  consistent  with  section 
507(b)(6)  of  SMCRA.  which  requires  the 
advertisement  to  include  the  location  of 
where  the  application  is  available  for 
public  inspection. 

10.  Lien 

Previously  approved  Article  5920-11, 
Section  9(a)  concerns  past  mining 
practices  on  privately  owned  land  and 
makes  reference  to  the  completion  of 
projects  "•  *  *  to  restore,  reclaim, 
abate,  control,  or  prevent  the  adverse 
effects  •  *  •"on  these  lands.  At 
Chapter  134.  Section  134.150(A),  Texas 
proposes  to  remove  the  words  "restore." 
"abate."  "control."  and  "prevent,"  and 
to  use  only  the  word  "reclaim."  The 
Director  finds  that  the  omitted  words  or 
variations  thereof  are  included  in 
Chapter  134,  Section  134.150(a)(2)  and 
when  Section  134.150.  as  recodified,  is 
read  in  its  entirety,  the  proposed 
revision  is  no  less  stringent  than  section 
408(a)  of  SMCRA. 


11.  Prohibition  on  Surface  Coal  Mining 
in  Certain  Areas 

At  Article  5920-11,  Section  33(e), 
pertaining  to  areas  unsuitable  for 
surface  coal  mining,  Texas  provided 
that  after  May  9, 1979,  and  subject  to 
valid  existing  rights,  no  surface  coal 
mining  operation  except  those  that 
existed  on  August  3, 1977,  shall  be 
permitted  to  mine  in  areas  designated  as 
unsuitable  for  mining.  At  Chapter  134, 
Section  134.022(c),  as  recodified,  Texas 
proposes  to  extend  the  date  for  valid 
existing  rights  to  May  9, 1979,  and  to 
provide  that  this  section  does  not  affect 
surface  coal  mining  operations  that 
existed  on  August  3, 1977.  Secticm 
522(e)  of  SMCRA  provides  that  after 
Augiist  3, 1977,  and  subject  to  valid 
existing  rights,  no  siuface  coal  mining 
operations  except  those  that  existed  on 
August  3, 1977,  shall  be  permitted  to 
mine  in  areas  designated  as  unsuitable 
for  mining.  Therefore,  the  Director  finds 
that  Texas  is  requiring  a  less  stringent 
provision  than  SMCRA  and  is  not 
approving  this  proposed  amendment. 
The  Director  is  requiring  Texas  to 
remove  this  unapproved  provision  from 
its  recodified  statutes  and  to  restore  its 
previously  approved  statute  language. 
Texas  is  also  directed  to  notify  OSM 
when  the  previously  approved  language 
has  been  restored.  It  is  the 
understanding  of  the  Director  that  if  any 
provisions  of  Chapter  134,  Natural 
Resoiuces  Code  are  disapproved  by 
OSM.  the  provisions  of  the  former 
TSCMRA  from  which  the  disapproved 
provisions  were  derived  are  continued 
in  effect  for  the  purposes  of  those 
provisions  until  September  1, 1997. 

In  addition,  it  is  the  Director's 
understanding  that  Texas  may  amend 
Section  134.022(c)  to  refer  to  "rights 
existing  on  August  3, 1977,"  rather  than 
"rights  existing  on  May  9. 1979."  so  as 
to  conform  the  Texas  statute  with 
SMCRA  (Administrative  Record  No. 
TX-594.08). 

12.  Schedule  of  Notices  of  Violations 

At  Chapter  134,  Section  134.068 
(Article  5920-11,  Section  21(c)],  Texas 
proposes  to  remove  the  requirement  that 
the  applicant  file  a  schedule  listing  any 
and  all  notices  of  violations  (NOV's)  of 
any  department  or  agency  in  the  United 
States  pertaining  to  air  or  water 
enviroiunental  protection  incxured  by 
the  appUcant.  Instead,  Texas  proposes 
that  the  applicant  file  a  schedule  that 
Usts  only  NOV's  of  the  proposed 
recodified  Chapter  134  or  of  a  law,  rule, 
or  regulation  of  the  United  States  or 
Texas  pertaining  to  air  or  water 
environmental  protection  incurred  by 
the  appUcant  in  connection  with  a 
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surface  coal  mining  operation  in  Texas 
during  the  three  years  before  the 
application  date.  Because  section  510(c) 
of  SMCRA  requires  that  the  schedule 
hst  any  and  all  NOV's  of  any 
department  or  agency  in  the  United 
States  pertaining  to  air  or  water 
environmental  protection  incurred  by 
the  applicant  in  connection  with  "any" 
surface  coal  mining  operation,  and  not 
just  those  incurred  at  operations  located 
in  Texas,  the  Director  finds  the 
proposed  statute  amendment  is  less 
stringent  than  SMCRA  and  is  not 
approving  it. 

However,  Texas  corrected  this 
deficiency  by  revising  Article  5920-11, 
Section  21(c)  in  an  amendment 
submitted  on  August  30. 1995 
(Administrative  Record  No.  TX-595), 
which  was  approved  in  a  separate 
Federal  Register  notice  dated  June  18, 
1996  (61  FR  30805).  This  revision  was 
enacted  by  Chapter  272,  Senate  Bill 
(S.B.)  271  during  th^  same  legislative 
session  that  S.B.  959  was  enacted.  In  the 
amendment  submitted  on  August  30, 
1995  (Administrative  Record  No.  TX- 
595),  Texas  provided  a  legal  opinion  of 
the  effect  of  the  enactments  of  S.B.  271 
and  S.B.  959.  The  opinion  stated  that 
the  S.B.  271  amendments  survive  the 
repealer  provision  of  S.B.  959  and  are 
preserved  as  part  of  Chapter  134  of  the 
Natural  Resoim»s  Code. 

13.  Performance  Standards 

At  Article  5920-11,  Section  23(b)(3), 
Texas  reqifires  coal  operators  to 
*••  *  •  restore  the  approximate  original 
contour  of  the  land  with  all  highwalls, 
spoils  piles,  and  depressions 
eliminated,  *  *  *"  At  recodified 
Chapter  134,  Section  134.092(a)(2), 
Texas  proposes  to  remove  the  words 
"highwalls"  and  "spoil  piles"  from  the 
requirement  to  restore  the  approximate 
original  contour.  The  Director  finds  that 
the  removal  of  the  words  "highwalls" 
and  "spoil  piles"  from  the  requirement 
to  restore  the  approximate  original 
contoiur  does  not  make  this  portion  of 
the  Texas  statute  less  stringent  than 
section  515(b)(3)  of  SMCRA  because  at 
recodified  Chapter  134,  Section 
134.004(3),  the  definition  for 
"approximate  original  contour" 
includes  the  elimination  of  all  highwalls 
and  spoils  piles. 

14.  Violation  not  Creating  Imminent 
Danger  or  Causing  Imminent  Harm 

At  Chapter  134,  Section  134.162(a) 
(Article  5920-11,  Section  32(b)),  Texas 
requires  the  commission  or  its 
authorized  representative  to  issue  a 
notice,  for  abating  a  violation,  to  the 
permit  holder  if  the  violation  does  not 
create  an  imminent  danger  to  the  health 


or  safety  of  the  pubhc  "and"  is  not 
causing  or  reasonably  expected  to  cause 
significant,  imminent  environmental 
harm  to  land,  air,  or  water  resources. 
Section  521(a)(3)  of  SMCRA  requires 
issuance  of  a  notice  if  the  violation  does 
not  create  imminent  danger  to  the 
health  or  safety  of  the  public  "or" 
cannot  be  reasonably  expected  to  cause 
significant,  imminent  environmental 
harm  to  land,  air  or  water  resources. 
However,  in  a  letter  dated  April  2, 1996 
(Administrative  Record  No.  TX-594.08), 
Texas  indicated  that  it  had  no  authority 
to  issue  a  notice  of  violation  if  the 
violation  creates  an  imminent  danger  or 
imminent  environmental  harm.  Texas 
stated  that,  "If  the  violation  meets  either 
of  those  criteria,  the  commission  is 
required  to  "immediately"  order  the 
cessation  of  operations."  Thus,  Texas' 
interpretation  of  the  intent  of  Chapter 
134,  Section  134.162(a)  is  consistent 
with  Section  521(a)(3)  of  SMCRA.  It  is 
also  noted  that  the  Texas  Coal  Mining 
Regulations  (TCMR)  843.681(a)  require 
an  authorized  representative  of  the 
commission  to  issue  a  notice  of 
violation  to  any  permit  holder  having  a 
violation  that  does  not  create  imminent 
danger  "or"  imminent  environmental 
harm.  Therefore,  the  Director  finds  that 
the  intent  and  implementation  of  the 
proposed,  recodified  statute  will  be 
consistent  with  SMCRA  and  the  Federal 
regulations  and  he  is  approving  the 
recodification. 

15.  Term  of  Cessation  Order 

The  currently  approved  Texas  statutes 
at  Article  5920-11,  Sections  32  (a)  and 
(b)  set  forth  requirements  under  which 
a  cessation  order  issued  for  tvvo 
different  classifications  of  violations  can 
be  terminated.  For  a  cessation  order  that 
is  issued  when  a  violation  "creates"  an 
imminent  danger  to  the  health  or  safety 
of  the  public  or  is  causing  or  can 
reasonably  be  expected  to  cause 
significant,  imminent  environmental 
harm  to  land,  air,  or  water  resources, 
"•  •  *  The  cessation  order  shall 
remain  in  effect  until  the  Commission  or 
its  authorized  representative  determines 
that  the  condition,  practice,  or  violation 
has  been  abated  *  *  *"  For  a  cessation 
order  that  is  issued  when  a  violation 
"does  not  create"  an  imminent  danger 
to  the  health  or  safety  of  the  public  or 
is  not  causing  or  cannot  be  reasonably 
expected  to  cause  significant,  imminent 
environmental  harm  to  land,  air,  or 
water  resources,  "•  *  *  The  cessation 
order  shall  remain  in  efiiect  until  the 
Commission  or  its  authorized 
representative  determines  that  the 
violation  has  been  abated  *  *  *"The 
requirements  of  section  521(a)(2)  of 
SMCRA  are  substantively  the  same  as 


the  currently  approved  Texas  statutes. 
In  the  proposed  recodified  statute  at 
Chapter  134,  Section  134.163,  Texas 
proposes  that  a  cessation  order  for  both 
classifications  of  violations;  i.e.,  those 
that  "create"  imminent  danger  or 
significant,  imminent  environmental 
harm  and  those  that  "do  not  create" 
imminent  danger  or  significant, 
imminent  environmental  harm  will 
remain  in  effect  only  until  the 
Commission  determines  that  the 
violation  has  been  abated.  However, 
Texas'  implementing  regulation  at 
TCMR  843.680(c)  requires  a  cessation 
order  to  remain  in  effect  until  the 
condition,  practice  or  violation  has  been 
abated.  Therefore,  the  Director  finds  that 
the  implementation  of  the  proposed, 
recodified  statute  will  be  consistent 
with  SMCRA  and  the  Federal 
regulations  and  he  is  approving  the 
recodification. 

It  is  the  Director's  understanding  that 
Texas  may  amend  Chapter  134,  ScKition 
134.163  to  refer  to  "the  condition, 
practice,  or  violation"  in  order  to  more 
closely  track  the  language  of  SMCRA 
and  the  Texas  regulation 
(Administrative  Record  No.  TX-594.08). 

16.  Payment  of  Penalty;  Refund 

Texas  proposes  to  amend  its  statute  at 
recodified  Chapter  134,  Section  134.176 
(Article  5920-11,  Section  30(c)]  by 
removing  the  provision  which  states 
that  failure  to  forward  money  to  the 
Commission  Mrithin  30  days  of 
notification  of  the  proposed  penalty 
shall  result  in  a  waiver  of  all  legal  rights 
to  contest  the  violation  or  the  amount  of 
the  penalty.  Moreover,  Texas  has 
indicated  an  intention  to  interpret  its 
statute  such  that  no  prepayment  of 
penalty  is  required.  Section  518(c)  of 
SMCRA  contains  the  procedural 
requirement  that  failure  to  forward  the 
proposed  penalty  within  30  days  results 
in  a  waiver  of  all  legal  rights  to  contest 
the  violation  or  the  amount  of  the 
penalty.  Section  518(i)  of  SMCRA 
requires  that  the  civil  p>enalty  provisions 
of  a  State  program  contain  the  same  or 
similar  prooediu^l  requirements  relating 
thereto  as  does  SMCRA.  Since  SMCRA 
has  a  prepayment  requirement  and 
consequences  for  failure  to  prepay,  and 
Texas'  recodified  statute  does  not,  the 
proposed  amendment  to  the  Texas  Act 
is  not  consistent  with  SMCRA. 
Therefore,  the  Director  finds  that 
Chapter  134,  Section  134.176  is  less 
stringent  than  Section  518(c)  of  SMCRA 
and  is  not  approving  the  proposed 
removal  of  the  provision  discussed 
above.  The  Director  is  requiring  Texas  to 
restore  this  previously  approved  statute 
language  and  to  notify  OSM  when  the 
previously  approved  language  has  been 
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restorad.  R  is  the  understanding  of  the 
Director  that  if  any  provisions  of 
Chapter  134,  Natural  Resources  Code 
are  disapproved  by  OSM,  the  provisions 
of  the  former  TSCMRA  from  which  the 
disapproved  provisions  were  derived 
are  continued  in  effect  for  the  purposes 
of  those  provisions  until  September  1, 
1997. 

It  should  be  noted  that  OSM  has 
considered  an  amendment  to  30  CFR 
845.19  which  would  require 
prepayment  only  with  respect  to 
proceedings  that  occur  after  an 
administrative  law  judge  has 
determined  that  a  penalty  is  lawfully 
due.  OSM  has  deferred  final  rulemudng 
on  this  issue.  However,  OSM  has 
approved  an  amendment  to  the 
Kentucky  State  law  regulating  siuface 
coal  mining  which  allows  for  a  waiver 
of  the  prepayment  requirement  under 
very  limited  circiunstances.  See  58  FR 
42001,  August  6, 1993.  Texas  may 
amend  its  program  to  include  a  limited 
waiver  provision  similar  to  the  one 
approved  for  Kentucky. 

17.  Mining  by  Governmental  Agencies; 
Mining  on  Government  Land 

Texas  proposes  not  to  recodify  Article 
5920-11,  Section  34(b)  which  requires 
any  agency,  unit,  or  instrumentality  of 
Federal,  State,  or  local  government, 
including  any  publicly  owned  utility  or 
publicly  owned  corporation  of  Federal, 
State,  or  local  government  that  proposes 
to  engage  in  surface  coal  mining 
operations  that  are  subject  to  the 
requirements  of  TSCMRA  to  comply 
with  all  provisions  of  TSCMRA.  The 
Director  finds  that  the  removal  of  this 
provision  does  not  render  the  Texas 
program  less  stringent  than  section  524 
of  ^CRA  and  is  approving  it  because 
the  Texas  Act  requires  all  surface  coal 
mining  operations  to  be  permitted,  and, 
therefore,  every  pornit  has  a  permit 
holder.  The  State's  deRnition  for  permit 
holder  is  "a  person  holding  a  permit  to 
conduct  surface  coal  mining  and 
reclamation  operations  or  undergroimd 
mining  activities  *  •  *"  (Chapter  134, 
Section  134.004(13),  as  recodified). 
Texas  further  defines  "person"  to  mean 
"an  individual,  partnership,  society, 
joint-stock  company,  firm,  company, 
corporation,  business  organization, 
governmental  agency,  or  any 
organization  or  association  of  citizens" 
(Chapter  134.  Section  134.004(14),  as 
recodified).  The  definition  for  "person" 
includes  "governmental  agency,"  and 
because  it  does,  the  Texas  statutes 
include  a  provision  that  government 
entities  engaging  in  surface  coal  mining 
operations  are  subject  to  the 
requirements  of  TSCMRA. 


IV.  Summary  and  Disposition  oi 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  OSM  received  only  one 
public  comment  from  the  Texas  Utilities 
Services,  Incorporated,  by  letter  dated 
November  15, 1995  (Administrative 
Record  No.  TX-594-05).  thanking  OSM 
for  the  opportimity  to  comment.  No 
actual  comments  were  offered  on  the 
proposed  amendment.  No  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  therefore,  no  hearing  was  held. 

Federal  Agency  Comments   " 

Pursuant  to  30  CFR  732.17(h)(ll)(D. 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Texas  program. 

By  a  letter  dated  September  18, 1995 
(Administrative  Record  No.  TX-594.02). 
OSM  received  a  response  from  the 
Department  of  the  Army.  United  States 
Army  Corps  of  Engineers,  Engineering 
Division  stating  that  the  proposed 
changes  were  satisfactory. 

By  letter  dated  October  2, 1995 
(Administrative  Record  No.  TX-594.04), 
OSM  received  comments  on  the 
proposed  program  amendment  from  the 
United  States  Department  of 
Agriculture,  Natural  Resources 
Conservation  Service  (NRCS).  These 
comments  concerned  the  definition 
Texas  proposed  for  prime  farmland  at 
Chapter  134,  Section  134.004(15),  as 
recodified.  The  NRCS  stated  that  the 
Texas  State  Office  of  the  Natural 
Resources  Conservation  Service  in 
cooperation  with  the  Texas  State  Soil 
and  Water  Conservation  Board,  and  the 
Texas  AgricultiuBl  Extension  Service 
developed  guidelines  to  insiue 
consistent  interpretatimi  of  the  prime 
farmland  criteria  prescribed  by  the 
United  States  Seaetary  of  Agriculture 
and  published  in  the  Federal  Register. 
The  NRCS  suggested  that  the  State  may 
wish  to  refiarence  the  "Texas"  criteria, 
in  its  definition  for  prime  farmland,  as 
well  as  the  Federal  criteria  that  is 
published  in  the  Federal  Register. 
Because  the  Director  considers  the 
proposed  definition  for  prime  farmland 
to  be  a  nonsubstantive  recodification  of 
a  previously  approved  definition,  it  is 
unnecessary  for  Texas  to  reference  the 
"Texas"  criteria  in  its  definition  for 
prime  farmland. 

The  NRCS  had  other  comment  on  the 
proposed  amendment  at  Chapter  134, 
Section  134.032,  Determination 
Regarding  Prime  Farmland,  as 
recodified.  The  NRCS  stated  that  the 


sentence,  "The  commission  may 
determine  that  land  is  not  prime 
farmland  because  of  its  soil  type  or 
slope,"  is  very  open-ended  and  does  not 
refer  back  to  the  definition  of  prime 
farmland  at  Chapter  134,  Section 
134.004(15),  and  that  Texas  needs  to 
provide  more  guidance  regarding 
determination  of  prime  farmland.  The 
Director  has  determined  that  the   ' 
language  in  Chapter  134,  Section 
134.032  is  previously  approved 
language. 

By  letter  dated  September  15, 1995 
(Administrative  Record  No.  TX-594.03). 
OSM  received  three  comments  from  the 
United  States  Department  of  the 
Intwior,  Bureau  of  Land  Management 
(BLM).  BLM  sUted  that  Chapter  134. 
Sections  134.092(a)(8]  and  134.107,  as 
recodified,  appear  to  conflict.  Section 
134.092(a)(8)  pertains  to  the  surface  coal 
mining  and  reclamation  operations 
performance  standards  regarding 
permanent  impoundments.  Section 
134.107  pertains  to  permits  that  may  be 
granted  a  variance  from  having  to 
restore  the  land  to  approximate  original 
contour  after  mining.  BLM  also  had  a 
comment  regarding  mining  through 
abandoned  underground  mines.  BLM 
believed  that  Chapter  134,  Sections 
134.092(a)(12)  and  134.100  conflicted. 
The  third  conmient  frt>m  BLM  pertained 
to  the  proposed  recodified  Chapter  134, 
Section  134.098,  Prohibition  on 
Angering.  The  Director  finds  that  no 
substantive  changes  were  ma4e  to  these 
previously  approved  provisions. 

Environmental  Protection  Agency  (EPA) 

Pureuant  to  30  CFR  732.17(h)(ll(ii), 
OSM  is  required  to  obtain  the  written 
conoirrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  sea.). 

None  of  the  revisions  that  Texas 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  OSM  did  not  request  EPA's 
conciuilbce. 

Pursuant  to  732.17(h)(ll)(I),  OSM 
solicited  comments  on  the  proposed 
amendment  frt>m  EPA  (Administrative 
Record  No.  594.01).  EPA  did  not 
respond  to  OSM's  request. 

State  Historical  Presetvation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

•  Pursuant  to  30  CFR  732.17(h)(4),  OSM 
is  required  to  solicit  comments  on 
proposed  amendments  which  may  have 
an  effect  on  historic  properties  from  the 
SHPO  and  ACHP.  OSM  solicited 
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comments  on  the  proposed  amendment 
from  the  SHPO  an  ACHP 
(Administrative  Record  No.  594.01). 
Neither  SHPO  nor  ACHP  responded  to 
OSM's  request. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  approves,  with  certain 
exceptions  and  additional  requirements, 
the  proposed  amendment  as  submitted 
by  Texas  on  August  24, 1995. 

As  discussed  in  finding  number 
D.2.a.,  the  Director  is  recommending 
that  Texas  remove  Chapter  134,  Section 
134.005(a)(2)  from  its  statutes 
concerning  an  exemption  for  surface 
coal  mining  operations  affecting  two 
acres  or  less.  Texas  should  notify  OSM 
when  the  removal  is  completed. 

As  discussed  in  finding  number  D.ll., 
the  Director  does  not  approve  Chapter 
134,  Section  134.022(c)  which  extends 
the  date  for  vaUd  existing  ri^ts  to  May 
9. 1979,  for  the  provisions  relating  to 
designating  areas  unsuitable  for  mining 
and  is  requiring  Texas  to  remove  the 
disapproved  language  at  recodified 
Chapter  134.022(c),  to  restore  its 
previously  approved  statute  language, 
and  to  notify  OSM  when  the  removal 
and  restoration  are  completed. 

As  discussed  in  finding  number  D.12., 
the  Director  does  not  approve  Chapter 
134,  Section  134.068  which  requires  an 
appUcant  to  file  a  schedule  Usting  only 
notices  of  violations  of  Chapter  134  or 
of  a  law.  rule,  or  regulation  of  the 
United  States  or  Texas  pertaining  to  air 
or  water  environmental  protection  and 
is  requiring  Texas  to  remove  the 
disapproved  provision  and  to  notify 
OSM  when  the  removal  is  completed. 

As  discussed  in  finding  niunber  D.16., 
the  Director  does  not  approve  at  Chapter 
134.  Section  134.176  the  removal  of  a 
provision  that  the  person  chai^ged  with 
a  violation  waives  all  legal  rights  to 
contest  the  violation  or  amount  of  the 
penalty  imless  the  proposed  penalty  is 
paid  within  30  days  of  notification  of 
the  prof>osed  penalty  and  is  requiring 
Texas  to  restore  this  previously 
approved  statute  language,  and  to  notify 
OSM  when  the  restoration  is  completed. 

The  Federal  regulations  at  30  CFR 
Part  943,  codifying  decisions  concerning 
the  Texas  program,  are  being  amended 
to  implement  this  decision.  This  final 
rule  is  being  made  effective  immediately 
to  expedite  the  State  program 
amendment  process  and  to  encoiuege 
States  to  bring  their  programs  into 
conformity  with  the  Federal  standards 
without  undue  delay.  Consistency  of 
State  and  Federal  standards  is  required 
bySMCRA. 


Effect  of  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jiuisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approve  State 
programs.  In  the  oversight  of  the  Texas 
program,  the  Director  will  recognize 
only  the  statutes,  regulations  and  other 
materials  approved  by  OSM,  together 
with  any  consistent  implementing 
policies,  directives  and  other  materials, 
and  will  require  the  enforcement  by 
Texas  of  only  such  provisions. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actiial  language 
of  State  regulatory  programs  and 
abandoned  mine  land  reclamation 
plans,  and  program  and  plan 
amendments  since  each  such  program 
and  plan  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  the  Federal 
regulations  at  30  CFR  730.11.  732.15, 
and  732.17(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 
is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  oiher  requirements  of  30 
CFR  Parts  730.  731.  and  732  have  been 
met.  Decisions  on  proposed  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State 
are  based  on  a  determination  of  whether 
the  submittal  meets  the  requirements  of 
Title  IV  of  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  regarding  the 
regulatory  program  amendment  since 
section  702(d)  of  SMCRA  (30  U.S.C. 


1292(d))  provides  that  agency  decisions 
on  prop<»ed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)).  Ako,  no  environmental - 
impact  statement  is  required  for  this 
rule  regarding  the  abandoned  mine  land 
reclamation  plan  amendment  since 
agency  decisions  on  proposed  State 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6. 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submitul 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensiue  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  943 

Inteigovemmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  December  19, 1996. 

Brent  WaUquitt. 

Regionai  Director.  Mid-Continent  Regional 
Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble,  30  CFR  Part  ^3  is  amended 
as  set  forth  below: 
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PART  943— TEXAS 

1.  The  authority  citation  for  Part  943 
continuM  to  read  as  follows: 

AMAmrkr-  30  U.S.C  1201  et  seq. 

2.  Section  943.15  is  amqpded  by 
adding  paragraph  (p)  to  read  as  follows: 

fM3.lS   Approwat  of  rsgutatory  program 


(p)  With  the  exceptions  noted  below, 
the  recodification  of  Article  5920-11. 
Vernon's  Texas  Gvil  Statutes.  Sections 
1  through  38  to  Chapter  134  of  Title  4. 
Natxual  Resources  Code,  Sections 
134.001  through  134.188,  the  revisions 
to  and  the  addition  of  statutes  to  the 
Texas  Surface  Coal  Mining  and 
Reclamation  Act  as  submitted  to  OSM 
on  August  24. 1995,  and  supplemented 
with  explanatory  information  on  April  2 
and  July  30, 1996,  are  approved 
effiective  January  30, 1997. 

(1)  The  Director  is  not  approving 
Chapter  134,  Section  134.022(c)  which 
extends  the  date  for  valid  existing  rights 
to  May  9, 1979,'for  the  provisions 
relating  to  arees  unsuitable  for  mining. 

(2)  The  Director  is  not  approving- 
Chapter  134,  Section  134.068,  which 
requires  an  appUcant  to  file  a  schedule 
listing  only  notices  of  violations  of 
Chapter  134  or  of  a  law,  rule,  or 
regulation  of  the  United  States  or  Texas 
pertaining  to  air  or  water  envirtmmental 
protecticm. 

(3)  The  Director  is  approving  Chapter 
134,  Section  134.176,  except  to  the 
extent  that  the  recodified  statute  does 
not  include  the  previously  approved 
provision  that  the  person  charged  with 
a  penalty  waives  all  legal  rights  to 
omtest  the  violation  or  amount  of  the 
penalty  unless  the  proposed  {>enalty  is 
paid  within  30  days. 

3.  Section  943.25  is  revised  to  read  as 
fbllowrs: 

C^wiSv    Appnnm  oi  ■MRNionwi  nrnv  una 


(a)  The  amendment,  as  submitted  by 
Texas  on  May  11  and  26, 1989,  and 
clarified  by  it  on  April  13, 1992, 
certifying  completion  of  reclamation  on 
all  lands  adversely  impacted  by  past 
coal  mining,  is  approved  effective 
August  19. 1992. 

(b)  The  recodification  of  Article  5920- 
11,  Vernon's  Texas  Gvil  Statutes. 
Section  3(7)  to  Chapter  134  of  Title  4. 
Natural  Resoiut»s  Code.  Section 
134.142  and  revision  to  statutes  of  the 
Texas  Surface  Coal  Mining  and 
Reclamation  Act  concerning  the  Texas 
abandoned  minuend  reclamation  plan 
as  submitted  to  OSM  on  August  24, 


1995,  are  approved  efliective  January  30. 
1997. 

[FR  Doc  97-2329  Filed  1-29-97: 8:45  am) 
MLUNQ  OOOC  4*1«-M-H 


DEPARTMENT  OF  DEFENSE 

Offic*  of  ttM  8«cr«tary 

32  CFR  Parts  220  and  352 

Third  Party  CollactkMi  Program  and 
Comptrolier  of  ttM  Departmant  of 
Dafanae  Organizational  Chart; 
Removal 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  This  document  removes  the 
Department  of  Defense's  Third  Party 
Collection  (TPC)  Program  and  the 
organizational  charter  on  the 
Comptroller  of  the  Department  of 
Defense  codified  in  the  CFR.  The  parts 
have  served  the  purpose  for  which  they 
were  intended  and  are  no  longer 
necessary  in  the  CFR 

EFFECTIVE  DATE:  January  30, 1997. 
FOR  FURTHER  VIFORMATION  CONTACT: 
L.  Bynum  or  P.  Toppings.  703-697- 
4111. 

SUPPLEMENTARY  MFORMATION:  DoD 
-histructicm  6010.15,  "Third  Party 
Collecti(Hi  (TPC)  Program"  (32  CFR  part 
220)  Was  replaced  by  DoD  Instruction 
6015.23.  DoD  Directive  5118.3. 
"Comptroller  of  the  Department  of 
Defense  (C,  D(£))"  (32  CFR  part  352) 
was  revised  by  a  January  6, 1997 
versicm.  Copies  of  the  DoD  Instruction 
6015.23  and  DoD  Directive  5118.3  may 
be  obtained  fran  the  National  Technical 
InfOrmaticm  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

List  of  Subjects 

32  CFR  Part  220 

Claims,  Health  care.  Heelth  insurance. 
Military  personnel. 

32  CFR  Part  352 

Organization  and  functions. 

PARTS  220  AND  352— {REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  parts  220  and  352 
are  removed. 

Dated:  January  24, 1997. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc  97-2249  Filed  1-29-97;  8:45  am] 
aiLUNQ  COM  taOO-M-M 


POSTAL  SERVICE 
39CFRPart7 

Board  of  Qovamors  Bylaws 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
United  States  Postal  Service  has 
approved  amendments  to  its  bylaws, 
llie  amendments  repeal  unnecessary 
provisions  of  the  Board's  regulations 
concerning  the  Government  in  the 
Sunshine  Act.  One  change  removes  a 
provision  for  publishing  in  the  Fedoral 
Register  a  notice  not  required  to  be 
published  there  by  the  Act.  The  other 
change  removes  an  unused  provision 
concerning  Sunshine  Act  practice  by 
committees  of  the  Board. 
EFFECTIVE  DATE:  January  30. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Koerber.  (202)  26»-4800. 
SUPPLEMENTARY  INFORMATION:  The 
Board's  bylaws,  in  $S  7.4(e)  and  7.5(d). 
have  required  publication  in  the  Federal 
Register  of  two  separate  notices  for  each 
closed  meeting  of  the  Board.  These  are 
first,  under  $  7.4(e).  a  notice  of  the  vote 
to  close  the  meeting,  which  is  published 
immediately  after  the  vote:  and  second, 
under  §  7.5(d).  a  notice  of  the  time.  date, 
place,  and  subject  of  the  meeting,  which 
is  published  about  10  days  before  the 
meeting. 

The  amendmoit  repeals  §  7.4(e).  in 
order  to  remove  the  bylaws" 
requiremmit  for  Federal  Register 
publication  of  the  first  of  these  notices, 
which  goes  beyond  legal  requirements 
and  other  agencies"  practice.  The 
Government  in  the  Sunshine  Act 
requires  that  notice  of  votes  to  close  a 
meeting  be  made  available  to  the  public 
immediately  after  such  a  vote,  but  does 
not  require  that  this  notice  be  published 
in  the  Federal  Register.  The  Act  does 
require  Federal  Register  pubUcation  of 
the  notice  of  time.  date,  place,  and 
subject  of  the  meeting,  as  provided  for 
in  bylaw  §  7.5(d),  vihidti  is  not  changed. 
Other  federal  agencies  ordinarily 
publish  only  this  latter  notice.  As 
reqiiired  by  the  Simshine  Act,  5  U.S.C 
5S2b(d)(3),  the  notice  of  votes  to  close 
a  future  meeting  will  continue  to  be 
made  publicly  available  through  the 
office  of  the  Secretary  to  the  Board, 
although  no  longer  pubUshed  in  the 
Federal  Register. 

The  other  amendment  repeals  §  7.4(d) 
of  the  bylaws.  This  provision  has 
provided  that  a  committee  of  the  Board 
may  determine  to  close  all  of  its 
meetings  if  it  finds  that  most  of  them 
iall  under  certain  exemptions  under  the 
Government  in  the  Sunshine  Act.  This 


UMI 
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section  parallels  a  provision  in  the 
Sunshine  Act,  5  U.S.C.  §  552b(dH4).  On 
July  11, 1996,  the  Board  of  Governors 
published  amendments  to  its  bylaws  to 
delete  certain  other  provisions 
prescribing  procedural  rules  applicable 
only  to  commiUees  of  the  Board,  so  that 
committee  procedure  is  governed  by  the 
Board's  general  Sunshine  Act  rules  in 
Part  7  of  the  bylaws,  and  by  the  terms 
of  the  Act  itself.  Ordinarily,  the 
committees  of  the  Board  do  not  hold 
"meetings"  as  defined  in  the  Sunshine 
Act.  See  61  FR  36498.  Repeal  of  section 
7.4(d)  is  consistent  with  the  purposes  of 
the  previous  amendments. 

List  of  Subiects  in  39  CFR  Part  7 

Sunshine  Act. 

For  the  reasons  set  forth  above,  39 
CFR  Chapter  I,  Subchapter  A,  is 
amended  as  follows: 

PART  7— PUBLIC  OBSERVATION 
(ARTICLE  VII) 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

AotlMrity:  39  U.S.C.  401(a),  as  enacted  by 
Pub.  L.  91-375,  and  5  U.S.C  552b(a)-(m)  as 
enacted  by  Pub.  L.  94-409. 


17.4    [An 

2.  Section  7.4  is  amended  by 
removing  paragraphs  (d)  and  (e). 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
[FR  Doc  97-2247  Filed  1-29-97;  8:45  am) 
I  COOK  7710-1S-» 


39CFRPart«63 

Rules  of  PractlM  in  Proceedings 
Relative  to  Violations  of  the  Pandering 
Advertisements  Statute 

AQBICY:  Postal  Service. 
ACTION:  Final  rule. 

summary:  The  Postal  Service  has 
established  a  new  organization  to 
process  administrative  violation  cases 
under  the  Pandering  Advertisements 
Statute.  It  has  also  adopted  a  new 
application  form  for  obtaining  the 
statutory  remedy.  This  rule  makes 
technical  amendments  reflecting  these 
actions. 

EFFECTIVE  DATE:  January  30, 1997. 
FOR  FURTHBt  INFORMATION  CONTACT: 
Diane  Mego,  Staff  Attorney,  Judicial 
Officer  Department  (202)  268-5438. 
SUPPLBCNTARY  MFORMATUN:  The  Postal 
Service  has  established  a  new 
organization,  called  the  Prohibitory 
Order  Processing  Center,  to  assume  the 
administrative  functions  performed  by 
Customer  Service  &  Sales  Districts 


under  the  Pandering  Advertisements 
Statute,  39  U.S.C.  3008.  One  of  those 
functions  is  issuing  complaints  when 
there  is  evidence  indicating  that  mailers 
of  pandering  advertisements  have 
commited  violations  of  prohibitory 
orders.  The  statute  provides  for  an 
administrative  hearing  if  duly  requested 
by  a  mailer  receiving  such  a  complaint. 
The  procedural  rules  for  conducting  the 
hearing  are  contained  in  39  CFR  part 
963.  Such  rules  are  issued  and  revised, 
as  needed,  by  the  Judicial  Officer  of  the 
Postal  Service,  pursuant  to  39  CFR 
226.2(e)(1). 

Amendment  of  part  963  is  needed  to 
substitute  references  to  the  Prohibitory 
Order  Processing  Center  Manager  for 
references  to  the  Customer  Services 
District  Manager.  An  additional 
amendment  is  needed  to  insert  the 
number  and  title  of  the  new  form  used 
to  apply  for  a  39  U.S.C  3008  prohibitory 
order — viz.,  PS  Form  1500,  Application 
for  Listing  and/or  Prohibitory  Order— in 
place  of  the  number  and  title  of  the 
superseded  form — viz.,  PS  Form  2150, 
Notice  for  Prohibitory  Order  Against 
Sender  of  Pandering  Advertisement  in 
the  Mails.  Also,  several  grammatical 
amendments  are  needed  to  reflect 
gender  neutrality. 

The  Judicial  (Officer  is  making  these 
revisions  that  are  to  be  adopted  by  the 
Postal  Service.  They  are  changes  in 
agency  rules  of  procedure  that  do  not 
substantially  affect  any  rights  or 
obligations  of  private  parties.  Therefore, 
it  is  appropriate  for  their  adoption  by 
the  Postal  Service  to  become  effective 
immediately. 

List  of  Subjects  in  39  CFR  Part  963 

Administrative  practice  and 
procedure.  Advertising,  Postal  Service. 

Accordingly,  the  Postal  Service 
adopts  amendments  to  39  CFR  part  963 
as  specifically  set  forth  below: 

PART  963-[AMENDED] 

1.  The  authority  citation  for  Part  963 
continues  to  read  as  follows: 

Antherily:  39  U.S.C  204, 401,  3008. 

1963^    [AimndecQ 

2.  Section  963.2  is  amended  by 
adding  "the  Prohibitory  Order 
Processing  Center  Manager"  after 
removing  "a  Customer  Services  District 
Manager". 

S  963.3    [Anwndwq 

3.  Section  963.3(a)  is  amended  by 
adding  "or  her"  after  "his". 

4.  Section  963.3(c)  is  amended  by 
adding  "1500,  Application  for  Listing 
and/or  Prohibitory  Ordef  after 
removing  "2150,  Notice  for  Prohibitory 


Order  Against  Sender  of  Pandering 
Advertisement  in  the  Mails". 

5.  Section  963.3(e)  is  amended  by 
adding  "or  her"  after  "his". 

S  963.4    [Aimnded] 

6.  Section  963.4(a)  is  amended  by 
adding  "or  her"  after  "his". 

f663J    [AnMndMQ 

7.  Section  963.8,  introductory  text,  is 
amended  by  adding  "or  her"  after  "his" 
wherever  it  appears. 

f  963.11    [Amandedl 

8.  Section  963.11  is  amended  by 
adding  "or  her"  after  "his". 

$963.14    [AmemM] 

9.  Section  963.14  is  amoided  by 
adding  "or  she"  after  "he". 
Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

(PR  Doc.  97-2248  Filed  1-29-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[CO-001-0009a:  FRL-6674-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Colorado;  Revisions  to  Regulation 
No's.  3  and  7  for  Pioneer  Metal 
Finishing  Inc.  and  a  Revision  to 
Reguiatton  No.  7  for  Leymarfc 
International  Inc. 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the 
revisions  to  the  Colorado  State 
Implementation  Plan  (SIP)  as  submitted 
by  the  Governor  on  August  25, 1995, 
and  October  16, 1995.  The  revisions 
consist  of  amendments  to  Regulation 
No.  3,  "Air  Contaminant  Emissions 
Notices."  and  Regulation  No.  7, 
"Regulation  To  Control  Emissions  of 
Volatile  Organic  Compounds."  The 
revisions  to  Regulations  Nos.  3  and  7  for 
Pioneer  Metal  Finishing  Inc.  (PMF) 
consist  of  a  source-specific  SEP  revision 
to  allow  PMF  to  purchase  banked 
Volatile  Organic  Compound  (VOC) 
emission  reduction  credits  (ERC)  from 
Coors  Brewing  Company  (Coors),  to 
enable  PMF  to  come  into  compliance 
with  the  VOC  Reasonable  Available 
Control  Technology  (RACT) 
requirements  of  Regulation  No.  7  (Rag. 
7).  The  revision  to  Reg.  7  for  Lexmark 
International  Inc.  (Lexmark)  consists  of 
a  source-specific  SIP  revision  to  allow 
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Lexmaiic  to  utilize  the  provisions  of  Reg. 
7  to  perform  crossline  averaging  for  the 
purposes  of  meeting  the  VOC  RACT 
requirements  of  Reg.  7.  This  Federal 
Krister  action  applies  to  both  of  these 
submittals.  EPA's  approval  will  serve  to 
make  these  revisions  federally 
enforceable  and  was  requested  by  the 
S^te  of  Colorado. 

DATES:  This  Bnal  rule  is  effective  March 
31, 1997  unless  adverse  or  critical 
conunents  are  received  by  March  3, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:Richard  R.  Long, 
Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  suite 
500,  Denver,  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  a.m.  and  4  p.m., 
Monday  through  Friday  at  the  following 
office: 

United  States  Environmental 
Protection  Agency,  Region  8,  Air 
Program,  999  18th  Street,  suite  500, 
Denver,  Colorado  80202^2466 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  suite 
500.  Denver.  Colorado  80202-2466: 
Telephone  number  (303)  312-6479. 
SUPPtaiENTARY  INFORMATION:  Section 
110(a)(2)(H)(i)  of  the  Gean  Air  Act 
(CAA).  as  amended  in  1990.  provides 
the  State  the  opportunity  to  amend  its 
SIP  from  time  to  time  as  may  be 
necessary.  The  State  is  utilizing  this 
authority  of  the  CAA  to  update  and 
revise  existing  regulations  which  are 
pert  of  the  SIP. 

L  Background  to  the  Actkm 

On  March  3, 1978,  EPA  designated 
the  Denver-Boulder  metropolitan  area  as 
nonattainment  for  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
ozone  (43  FR  8976).  This  designation 
was  reaffirmed  by  EPA  on  November  6, 
1991  (56  FR  56694)  pursuant  to  section 
107(d)(1)  of  the  CAA,  as  amended  in 
1990.  Furthermore,  since  the  Denver- 
Boulder  area  had  not  shown  a  violation 
of  the  ozone  standard  during  the  three- 
year  period  from  January  1, 1987  to 
December  31, 1989.  the  Denver-Boulder 
area  was  classified  as  a  "transitional" 
ozone  nonattainment  area  under  section 
185A  of  the  amended  Act. 

The  current  Colorado  Ozone  SIP  was 
approved  by  EPA  in  the  Federal 
Eqpiter  on  December  12. 1983  (48  FR 
55284).  The  SIP  contains  Reg.  7  which 
applies  RACT  to  stationary  sources  of 


VOCs.  Reg.  7  was  adopted  to  meet  the 
requirements  of  section  172(b)(2)  and  (3) 
of  the  1977  CAA  (concerning  the 
application  of  RACT  to  stationary 
sources'.) 

During  1987  and  1988,  EPA  Region  8 
conducted  a  review  of  Reg.  7  for 
consistency  with  the  Control 
Techniques  Guidelines  documents 
(CTGs)  and  regulatory  guidance,  for 
enforceability  and  for  clarity.  The  CTGs, 
which  are  guidance  documents  issued 
by  EPA,  set  forth  measures  that  are 
presumptively  RACT  for  specific 
categories  of  sources  of  VOCs.  A 
substantial  number  of  deficiencies  were 
identified  in  Reg.  7.  In  1987.  EPA 
published  a  proposed  policy  document 
that  included,  among  other  things,  an 
interpretation  of  the  RACT  requirements 
as  they  applied  to  VOC  nonattainment 
areas  (see  52  FR  45044,  November  24. 
1987).  On  May  25, 1988.  EPA  published 
a  guidance  document  entitled  "Issues 
Relating  to  VOC  Regulation  Cutpoints, 
Deficiencies,  and  Deviations. 
Clarification  to  Appendix  D  of  the 
November  24, 1987  Federal  Register 
Notice"  (the  "Blue  Book").  A  review  of 
Reg.  7  against  these  dociunents 
uncovered  additional  deficiencies  in  the 
regulation. 

On  May  26. 1988.  EPA  notified  the 
Governor  of  Colorado  that  the  Carbon 
Monoxide  (CO)  SIPs  for  Colorado 
Springs  and  Fort  Collins  were 
inadequate  to  achieve  the  CO  NAAQS. 
In  that  letter.  EPA  also  notified  the 
Governor  that  the  ozone  portion  of  the 
SIP  had  significant  deficiencies  in 
design  and  implementation,  and 
requested  that  these  deficiencies  be 
remedied.  EPA  did  not  make  a  formal 
call  for  a  revision  to  the  ozone  portion 
of  the  SIP  in  the  May  1988  letter  2,  even 
though  the  Denver-Boulder  area  was, 
and  continues  to  be,  designated 
nonattainment  for  ozone.  The  reason  for 
this  decision  was  that  no  violations  of 
the  ozone  NAAQS  had  been  recorded  in 
the  nonattainment  area  for  the  previous 
three  years. 

In  a  letter  dated  September  27. 1989, 
the  Governor  submitted  revisions  to 
Reg.  7,  as  adopted  by  the  Colorado  Air 
Quality  Control  Commission  (AQCC)  on 
September  21, 1989,  (efiiective  October 
30, 1989)  which  partially  addressed 
EPA's  concerns.  Revisions  were  made  to 


■  The  raquirement  to  apply  RACT  to  exittimg    . 
stationary  lourcM  in  a  nonattaiiinwnt  ana  was 
carried  forth  under  th«  amended  Act  in  MCtion 
172(cMl). 

'  Under  the  pte^amended  Act.  EPA  had  the 
authority  under  section  110(aM2)(H)  to  issue  a  "SIP 
Call"  requiring  a  State  to  conect  deRciencies  in  an 
existing  SIP.  Section  nO(a)(2)(H)  was  not  modified 
by  the  1990  Amendments.  In  addition,  the  amended 
Act  contains  new  section  110(kK5)  which  also 
provides  authority  for  a  SIP  Call. 


niunerous  sections  of  Reg.  7,  including 
7.1  Applicability,  7.0  General 
Provisions,  and  7.IX  Surface  Coating 
Operations. 

In  a  letter  dated  August  30, 1990,  the 
Governor  submitted  additional  revisions 
to  Reg.  7,  as  adopted  by  the  AQCC  on 
July  19, 1990  (effective  August  30, 1990) 
to  address  EPA's  remaining  concerns 
with  the  September  27, 1989,  SIP 
revision.  Revisions  were  made  to  several 
sections  of  Reg.  7,  including  sections 
7.I.B.  and  7.I.C.  (Applicability- 
Compliance  Schedule)  requiring  all 
sources  to  come  into  compliance  with 
the  revised  Reg.  7  by  October  31, 1991. 
Sources  which  were  in  existence  prior 
to  the  regulation  revisions  and  which, 
were  covered  by  the  then-current 
regulations  were  required  to  maintain 
compliance  with  those  provisions. 

On  May  30. 1995,  EPA  published  a 
final  rule  in  the  Federal  Register  (60  FR 
28055)  that  fully  approved  Uie 
Governor's  September  27, 1989,  and 
August  30, 1990,  revisions  to  Reg.  7. 
The  final  rule  became  effective  on  June 
29. 1995. 

A.  Pioneer  Meted  Finishing  Inc.  (PMF) 

In  a  letter  dated  January  14, 1991, 
PMF  advised  the  Tri-County  Health 
Department  (for  Adams,  Arapahoe,  and 
Douglas  Counties)  of  its  operation.  The 
Air  Pollution  Control  Division  (APCD) 
of  the  Colorado  Department  of  Health 
subsequently  determined  that  the  PMF 
facility  was  an  emitting  source  which 
did  not  possess  a -permit  irom  the  State. 
PMF  filed  an  initial  permit  application 
with  the  State  on  January  15. 1991. 
Upon  review  of  the  permit  application, 
the  APCD  found  that  PMF  was  not  in 
compliance  with  the  VOC  RACT 
requirements  of  Reg.  7,  section  DC.. 
"Surface  Coating  Operations," 
subsection  L,  "Manufactured  Metal 
Parts  and  Metal  Products."  as  PMF 
could  not  meet  the  three  pounds  per 
hour  or  fifteen  pounds  per  day  cutoffis 
for  use  of  non-compliant  coatings.  PMF 
was  required  to  meet  the  RACT 
provisions  of  Reg.  7  by  October  30. 
1991.  as  detailed  in  section  I.B.2 
(Applicability  to  Existing  Sources)  of 
the  AQCC  revisions  to  Reg.  7  that 
appeared  in  the  Governor's  SIP  revision 
submittals  dated  September  27. 1989. 
and  August  30, 1990. 

PMF  IS  a  small  fedlity  (approximately 
ten  employees  were  noted  in  the 
January  15, 1991,  permit  application) 
that  applies  coatings  via  spray  guns  to 
metal  parts  and  wood  products  that  are 
brought  to  PMF  by  customers  who  do 
not  have  coating  focilities  or  who  find 
that  establishing  individual  coating 
facilities  would  not  be  cost-effective. 
This  work  may  involve  quantities  of 
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high  VOC  coatings  being  used  on 
several  different  jobs  at  once. 

In  a  letter  dated  August  18, 1992.  the 
State  indicated  that  it  was  denying 
PMF's  permit  application.  PMF 
considered  installing  VOC  RACT 
control  equipment  on  its  paint  booths, 
but  found  the  costs  economically 
infeasible  for  its  operation.  PMF  then 
proposed  various  solutions  to  its 
problems  of  being  unable  to  comply 
with  the  revised  Reg.  7  limits,  including 
an  outright  exemption,  less  stringent 
threshold  (the  five  percent  equivalency 
rule  '),  and  shifting  the  compliance 
requirements  to  PMF's  customers.  None 
of  these  solutions  was  acceptable  to  the 
State  or  EPA. 

A  solution  to  PMF's  dilemma  began  to 
evolve  with  the  advent  of  EPA's 
Economic  Incentive  Program  (EIP)  rules 
of  April  7, 1994  (59  FR  16690).  With  the 
development  of  this  emission  trading 
policy.  EPA  advised  Colorado  and  PMF 
that  PMF  could  utilize  emission  trading 
as  a  means  to  achieve  the  RACT 
requirements  of  Reg.  7. 

EPA's  prior  policy  on  emissions 
trading,  entitled  "Emissions  Trading 
Policy  Statement;  General  Principles  for 
Creation.  Banking,  and  Use  of  Emission 
Reduction  Credits;  Final  Policy 
Statement  and  Accompanying  Technical 
Issues  Document"  (51  FR  43814, 
December  4, 1986),  did  not  address  the 
use  of  emission  trading  for  the  piuposes 
of  achieving  compliance  with  RACT. 
The  EIP  rules,  however,  specifically 
addressed  the  issue  of  emission  trading 
to  achieve  compliance  for  RACT 
provisions  (see  59  FR  16695  to  16697 
and  59  FR  16702  to  16705.  April  7. 
1994).  Based  on  the  provisions  in  EPA's 
EIP  rules.  PMF  and  Colorado  designed 
a  soiuce-spedfic  revision  to  the  SIP 
which  would  allow  PMF  to  purchase 
banked  VOC  emission  reduction  credits 
from  Coors  Brewing  Company  (State 
Emissions  Reduction  Credit  Permit 
91AR120R.  July  25, 1994)  to  compensate 
for  PMF's  excess  VOC  emissions  that 
would  have  otherwise  been  reduced  by 
RACT  control  equipment  and/or  use  of 
compliant  coatings.  The  development 
and  adoption  of  the  necessary  revisions 
to  the  State's  Reg.  3  and  Reg.  7  are 
further  explained  below  in  "II.  Analysis 
of  the  State's  Submittals". 

B.  Lexmark  International  Inc.  (Lexmark) 

Colorado's  Reg.  7,  section  IX, 
estabUshes  VOC  emission  limitations  for 
specified  surface  coating  operations  and 
includes  provisions  to  allow  sources  to 


'  This  EPA  rule,  which  is  detailad  in  the  Agency's 
May  25. 1988,  document  "Issues  Relating  to  VOC 
Regulation 'Cutpoints.  Deficiencies,  and  Deviations: 
Clarification  to  Appendix  D  of  [the]  November  24. 
1987  Fedard  Register "  (re:  the  "Blue  Book"). 


achieve  these  emission  limits  through 
the  installation  and  operation  of  RACT 
control  equipment,  use  of  compliant 
coatings,  and  alternative  compliance 
methods  as  a  source  specific  revision  to 
the  SIP.  One  such  alternative 
compUance  method  involves  the  use  of 
crossline  averaging  of  emissions.  The 
requirements  for  crossUne  averaging 
appear  in  Reg.  7,  section  IX.5(d).  The 
crossline  averaging  provisions  of  section 
IX.5(d)  were  submitted  by  the  Governor 
in  his  September  27, 1989,  revision  to 
the  SIP  and  were  fully  approved  by  EPA 
on  May  30, 1995  (see  60  FR  28055). 
Lexmark  proposed  to  the  AQCC  a 
source-spedfic  revision  to  the  SIP  to 
enable  Lexmark  to  use  crossline 
averaging  as  a  means  of  complying  with 
the  emission  limitations  that  apply  to 
Plastic  Film  Coating  Operations  (Reg.  7, 
section  IX. J)  and  Manufactured  Metal 
Parts  and  Metal  Products  operations 
(Reg.  7.  section  IX.L).  Crossline 
averaging  is  appropriate  in  this  case  as 
it  would  allow  Lexmark  the  flexibility  to 
effect  greater  emission  reductions  than 
otherwise  required  on  certain 
production  lines  and  to  use  those 
additional  emission  reductions  to  offset 
emissions  from  Hnes  where  use  of 
abatement  technology  is  not  cost 
effective.  This  crossline  averaging  will 
be  applied  to  the  facility  which  Lexmark 
operates  in  Boulder.  Colorado.  The 
development  and  adoption  of  the 
necessary  revision  to  the  State's  Reg.  7 
are  further  explained  below  in  "II. 
Analysis  of  the  State's  Submittals". 

n.  Analyais  of  the  State's  Submittals 

Section  110(k)  of  the  CAA  sets  out 
provisions  governing  EPA's  action  on 
submissions  of  revisions  to  a  State 
Implementation  Plan.  The  CAA  also 
requires  States  to  observe  certain 
procedural  requirements  in  developing 
SIP  revisions  for  submittal  to  EPA. 
Section  110(a)(2)  of  the  CAA  requires 
that  each  SIP  revision  be  adopted  after 
going  through  a  reasonable  notice  and 
public  hearing  process  prior  to  being 
submitted  by  a  State  to  EPA. 

A.  Pioneer  Metal  Finishing  Inc.  (PMF) 

The  adoption  of  the  necessary 
revisions  to  the  SIP  for  PMF  to  achieve 
compUance  with  the  VOC  RACT 
provisions  of  Reg.  7  was  handled, 
essentially,  as  a  two-step  process.  First, 
changes  were  required  to  sections  V.A.. 
V.Cl.  V.C3.  V.C.5.  V.D.6.  V.D.7,  V.D.9. 
V.E..  V.F..  V  J.5.  V.F.7.  V.F.8.1,  V.F.14. 
and  V.F.15,  of  Reg.  3  (which  contains 
Colorado's  emission  trading  provisions), 
to  allow  Emission  Reduction  Credits 
(ERCs)  to  be  used  for  bubble,  netting, 
offset  transactions,  and  alternative 
compUance  methods.  In  addition,  a 


change  was  necessary  to  section  IIJ3.1  of 
Reg.  7,  so  that  sources  could  use  an 
alternative  emission  control  plan  or,  in 
PMFs  case,  an  alternative  compliance 
method.  To  accomplish  this,  the  AQOC 
held  a  public  hearing  on  October  20, 

1994,  directly  after  which  the  AQCC 
adopted  the  revisions  to  Reg.  3  and  Reg. 
7.  These  revisions  became  effective  on 
December  30, 1994.  The  Governor 
submitted  these  revisions  to  Reg.  3  and 
Reg.  7  by  a  letter  dated  October  16. 

1995.  In  his  October  16, 1995,  letter, 
however,  the  Governor  asked  for 
conditional  approval  as  these  SIP 
revisions  must  first  be  approved  by  the 
Colorado  General  Assembly  as  required 
by  the  Colorado  Air  PoUution 
Prevention  and  Control  Act  (CAPPCA).  . 
The  CAPPCA  is  strictly  a  State-only 
mandated  requirement  that  any  revision 
to  the  SIP  must  first  be  approved  by  the 
State  General  Assembly  prior  to  the 
Governor  asking  EPA  for  final  approval 
of  the  revision  to  the  SIP.  EPA  received 
this  revision  to  the  SIP  on  October  17, 

1995.  Due  to  unresolved  EPA  legal 
issues  involving  the  CAPPCA.  EPA  took 
no  action  on  the  Governor's  submittal 
and.  by  operation  of  law  under  the 
provisions  of  section  110(k)(l)(B)  of  the 
CAA.  the  submittal  became  complete  on 
April  17. 1996.  By  a  letter  dated  June  25. 

1996,  the  Governor  advised  that  certain 
revisions  to  the  SIP,  which  had 
previously  been  submitted  for 
conditional  approval,  had  been 
approved  by  the  Colorado  General 
Assembly  and  should  now  be 
considered  by  EPA  for  final  approval 
and  inclusion  in  the  SIP.  Mention  of  the 
particular  revisionsto  Reg.  3  and  Reg. 

7.  however,  was  inadvertently  left  out  of 
the  Governor's  June  25, 1996,  letter. 
This  concern  was  noted  and  corrected 
in  a  supplemental  letter,  dated  July  1, 
1996.  from  Douglas  Lempke,  Acting 
Technical  Secretary  for  the  AQCC.  on 
behalf  of  the  Governor. 

The  second  step  in  this  two-step 
process  involved  s[>ecific  revisions  to 
Reg.  7.  which  required  a  new  section 
IX.L.2.C  through  IX.L2.c.xv,  that 
included  IS  soiut:e-specific  provisions 
allowing  PMF  to  use  emission  trading  to 
demonstrate  compUance  with  the  VOC 
RACT  provisions  of  Reg.  7.  The  AQOC 
held  a  public  hearing  on  February  16. 
1995.  directly  after  which  the  AQCC 
adopted  the  PMF  revisions  to  Rag.  7. 
These  revisions  became  effective  on 
April  30, 1995.  The  Governor  submitted 
these  particular  revisions  to  Reg.  7  by  a 
letter  dated  August  25, 1995.  In  his 
August  25, 1995,  letter,  however,  the 
Governor  asked  for  conditional  approval 
as  these  SIP  revisions  must  first  be 
approved  by  the  Colorado  General 
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Assembly  as  required  by  the  CAPPCA  as 
described  above.  EPA  received  this 
revision  to  the  SIP  on  August  28, 1995. 
Again,  due  to  the  unresolved  EPA  legal 
issues  involving  the  CAPPCA,  EPA  took 
no  action  on  the  Governor's  submittal 
and  by  operation  of  the  provisions  of 
section  110(k)(l)(B)  of  the  CAA,  the 
submittal  became  complete  on  February 
28, 1996.  By  a  letter  dated  June  25, 
1996.  the  Governor  advised  that  certain 
revisions  to  the  SIP,  which  had 
previously  been  submitted  for 
conditional  approval,  had  been 
approved  by  the  Colorado  General 
Assembly  and  should  now  be 
considered  by  EPA  for  final  approval 
and  inclusion  in  the  SIP.  Again, 
mention  of  the  particular  revisions  to 
Reg.  7  was  inadvertently  left  out  of  the 
Governor's  June  25, 1996,  letter.  This 
concern  was  noted  and  corrected  in  a 
supplemental  letter,  dated  July  1, 1996, 
from  Douglas  Lempke,  Acting  Technical 
Secretary  for  the  AQCC.  on  behalf  of  the 
Governor. 

B.  Lexmark  International  Inc.  (Lexmark) 

The  source-specific  revisions  to  Reg. 
7,  for  crossline  averaging  for  Lexmark's 
operations,  involved  chuiges  to  Reg.  7 
which  required  a  new  section  IX.A.12 
through  IX.A.12.a.(xi),  that  included  11 
source-specific  requirements  for 
Lexmark  to  demc»istrate  compliance 
with  VOC  RACT  crossline  averaging 
provisions.  The  AQOC  held  a  puhlic 
hearing  on  May  18, 1995,  directly  after 
which  the  AQCC  adopted  the  Lexmark 
revisions  Reg.  7.  These  revisions  became 
efiisctive  on  July  30, 1995.  The  Governor 
submitted  revisions  to  Reg.  7  by  a  letter 
dated  August  25, 1995.  hx  his  August  25, 
1995,  letter,  however,  the  GovemtH' 
asked  for  conditional  approval  as  the 
SIP  revisions  must  first  be  approved  by 
the  Colorado  General  Assembly  as 
required  by  the  CAPPCA,  as  described 
above.  EPA  received  this  revision  to  the 
SIP  on  August  28, 1995.  Again,  due  to 
the  unresolved  EPA  legal  issues 
involving  the  CAPPCA,  EPA  took  no 
action  on  the  Governor's  submittal  and 
by  operation  of  the  provisions  of  section 
110(k)(l)(B)  of  the  CAA,  the  submittal 
became  complete  on  February  28, 1996. 
By  a  letter  dated  June  25. 1996,  the 
Governor  advised  that  certain  revisions 
to  the  SIP,  which  had  previously  been 
submitted  for  conditional  approval,  had 
been  approved  by  the  Colorado  General 
Assembly  and  should  now  be 
considered  by  EPA  for  final  approval 
and  inclusion  in  the  SIP.  Again, 
mention  of  the  revision  to  Reg.  7, 
however,  was  inadvertently  left  out  of 
the  Governor's  June  25, 1996.  letter. 
This  concern  was  noted  and  corrected 
in  a  supplemental  letter,  dated  July  1. 


1996,  from  Douglas  Lempke,  Acting 
Technical  Secretary  for  the  AQCC,  on 
behalf  of  the  Governor. 

m.  Final  Action 

EPA  is  approving  the  Reg.  3  and  Reg. 
7  revisions  that  were  adopted  by  the 
AQCC  on  October  20. 1994,  February 
16, 1995,  and  May  18, 1995.  All 
supporting  documentation  for  these 
revisions  is  contained  in  the  Technical 
Support  Docimient  (TSD)  for  this  action. 

EPA  is  publishing  this  action  without 
.  prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  issue  of  the  Federal 
Register,  EPA  is  proposing  to  approve 
the  SIP  revision  should  adverse  or 
critical  comments  be  filed.  This  action 
will  be  effective  March  31, 1997  unless, 
by  March  3, 1997,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  sudi  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  pubUshing  a 
subsequent  doc\unent  that  will 
withdraw  the  final  action.  All  publio 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effiective  March  31, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiitiue 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federd  SIP-approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiue  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electiic  Co.  v.  U.S.  EPA,  427  U.S. 
246.  256-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  private  sector,  of  $100  million  or 
more.  Under  section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  ahemative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State.^  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action.  .  . 
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D.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  31, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  {)etition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)  of  the  CAA). 

E.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
hicorporation  by  reference, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Colorado  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1980. 

Dated:  December  2, 1996. 
JackV/.McGnw. 
Acting  Regional  Administrator. 

40  CFR  part  52  is  amended  as  follows: 
PART  52-(AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AuduMity:  42  U.S.C  7401-7671q. 

SubfMrt  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(78)  to  read  as 
follows: 

SS2Jao    MenttflcaOonofplan. 

•        •        •        *        * 

(c)*  *  • 

(78)  Revisions  to  the  Colorado  State 
Implementation  Plan  were  submitted  by 
the  Governor  of  the  State  of  Colorado  on 
August  25, 1995,  and  October  16, 1995. 
The  revisions  consist  or  amendments  to 
Regulation  No.  3,  "Air  Contaminant 
Emissions  Notices"  and  to  Regulation 
No.  7.  "Regulation  To  Control  Emissions 
of  Volatile  Organic  Compounds."  These 
revisions  involve  source-specific  State 
Implementation  Plan  requirements  for 
emission  trading  for  Pioneer  Metal 


Finishing  Inc.  and  crossline  averaging 
for  Lexmark  International  Inc. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Regulation  No.  3.  5 
CCR 1001-5,  secUons  V.A.  (Purpose), 
V.Cl .  V.C.3,  V.C.5  (DefiniUons),  V.D.6. 
V.D.7,  V.D.9  (Procedure  for  Certification 
of  Emissions  Reductions  and  Approval 
of  Transactions),  V.E.  (Criteria  for 
Certification  of  Emissions  Reductions), 
V.F.,  V.F.5,  V.F.7,  V.F.8.1,  V.F.14,  and 
V.F.15  (Criteria  for  Approval  of  all 
Transactions)  and  Revisions  to 
Regulation  No.  7.  5  CCR  1001-9,  section 
n.D.l.a  (Alternative  Control  Plans  and 
Test  Methods)  became  effective  on 
December  30, 1994.  The  new  section 
IX.L.2.C  through  IX.L2.c.xv 
(Manufactured  Metal  Parts  and  Metal 
Products)  to  Regulation  No.  7,  5  CCR 
1001-9,  applicable  to  Pioneer  Metal 
Finishing  Inc.,  became  effective  on 
April  30, 1995.  The  new  section  IX.A.12 
through  IX.A.12.a.(xi)  (General 
Provisions)  to  Regulation  No.  7,  5  CCR 
1001-9,  applicable  to  Lexmark 
International  Inc.,  became  effective  July 
30, 1995. 

(PR  Doc.  97-2288  Filed  1-29-97;  8:45  am) 
BHJJNQ  CODE  MW-60-F 


40CFRPart60 
FRI-S681-6] 

Notice  of  Datennination  That  tha  Now 
Source  Parformanca  Standante 
(Sut)part  Eb)  Apply  to  Central  Wayne 
Energy  Recovery,  LP.,  DaartMm 
Heigttts,  Michigan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  determination  of  Part 
60  applicability. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  publishes  its  decision 
that  a  pro]>05ed  modification  to  the 
municipal  waste  combustor  in  Dearborn 
Heists,  Michigan,  will  trigger  the 
applicability  of  the  "Standards  of 
Performance  for  Miuiidpal  Waste 
Combustors"  (Part  60,  Subpart  Eb). 
EFFECTIVE  DATE:  This  decision  takes 
effect  on  October  11, 1996.  Petitions  for 
review  of  this  determination  must  be 
filed  on  or  before  March  31, 1997  in 
accordance  with  the  provisions  of 
section  307(b)(1)  of  the  Clean  Air  Act. 
ADDRESSES:  The  related  material.in 
support  of  this  decision  may  be 
examined  during  normal  business  hours 
at  the  United  States  Environmental 
Protection  Agency,  Air  and  Radiation 
Division,  Air  Enforcement  and 
Compliance  Assurance  Branch.  17th 


Floor,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jeffrey  L.  Gahris  of  U.S.  EPA  Region  5. 
Air  Enforcement  and  Compliance 
Assurance  Branch  (AE-17J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  (312)  886-6794. 
SUPPLEMBITARY  INFORMATKM:  On  August 
16, 1995,  the  Director  of  Wayne  County, 
Michigan's  Air  Quafity  Management 
Division,  requested  a  determination  on 
the  applicability  of  the  New  Source 
Performance  Standards  for  New 
Stationary  Sources  (NSPS)  to  a  "waste- 
to-energy"  conversion  project  proposed 
by  the  Central  Wayne  Energy  Limited 
Partnership  for  the  mimicipal  waste 
combustor  facility  located  in  Dearborn 
Heights,  Michigan.  After  requesting  and 
receiving  additional  clarifyiog 
information,  EPA  responded  to  Wayne 
County's  request  by  means  of  a  letter 
dated  October  11, 1996.  EPA 
determined  that  each  of  the  MWC  units 
at  the  facility  will  become  subject  to  the 
NSPS  for  mimicipal  waste  combustors 
(40  CFR  Part  60,  Subpart  Eb,  as 
promulgated  on  December  19, 1995). 
This  determination  was  based  on  the 
NSPS  and  emissions  guidelines  that 
were  pubUshed  in  the  Federal  Register 
on  December  19. 1995,  and  codified  at 
40  CFR  Part  60.  Subparts  Eb  and  Cb. 
respectively. 

In  addition  to  the  publication  of  this 
action,  EPA  is  placing  a  copy  of  this 
determination  on  its  Technology 
Transfer  Network  (TTN)  bulletin  board 
service. 

(Sec.  Ill  and  Sec.  129.  Clean  Air  Act  (42 
U.S.C  7411)) 

Dated:  January  13, 1997. 

Vaklu  V.  Adamkiis, 

Regional  Administrator. 

(PR  Doc.  97-2325  Filed  1-29-97;  8:45  am] 

m  ittQ  cooc  I 


40  CFR  Part  63 
[AO-FRL-6682-3] 

National  Emission  Standards  for 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks 

AGENCY:  Enviroiunental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule  deadline 

extension. 

SUMMARY:  On  January  25, 1995,  the  EPA 
issaed  national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
under  Section  112  of  the  Clean  Air  Act 
as  amended  by  the  Clean  Air  Act 
Amendments  of  1990,  for  Hard  and 
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Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks.  The 
NESHAP  requires  existing  and  new 
major  and  area  sources  to  control 
emissions  of  hazardous  air  pollutants 
using  the  maximum  achievable  control 
technology  (MACT).  Today's  action 
revises  the  compliance  date  for  some  of 
the  sources  subject  to  this  standard. 
SpeciBcally,  this  action  extends  the 
monitoring,  reporting,  and 
recordkeeping  (MRR)  requirements  for 
hard  chromium  electroplaters  and 
chromiiun  anodizing  operations  in 
CaUfomia  from  a  January  25, 1997 
comphance  deadline  to  a  July  24, 1997 
compUance  date. 

The  EPA  is  promulgating  these 
revisions  as  an  interim  final  regulation 
and  is  requesting  comments  on  the 
revisions.  The  revisions  will  be  in  effect 
during  the  interim  period  while  EPA 
receives,  reviews,  and  responds  to  any 
comments. 

DATES:  The  interim  final  rule  will  be 
effective  January  30, 1997.  Written 
comments  on  this  action  must  be 
received  by  EPA  at  the  address  below  on 
or  before  March  3, 1997. 
ADDRESSES:  Comments  should  be 
submitted  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102). 
Attention  Docket  Nimiber  A-88-02. 
Room  M-1500.  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW, 
Washington.  DC  20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 
Comments  may  also  be  submitted 
electronically  by  sending  electronic  • 
mail  (e-mail)  to:  a-and-r- 
docketOepamaiI.epa.gov. 

Docket.  Docket  No.  A-«6-02 
containing  the  supporting  information 
for  the  original  NESHAP  and  this  action, 
are  available  for  public  inspection  and 
copying  between  8:00  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  at  the 
EPA's  Air  and  Radiation  Docket  and 
hiformation  Center,  Waterside  Mall, 
room  M-1500,  first  floor,  401  M  Street 
SW..  Washington,  DC  20460.  or  by 
calling  (202)  26^-7546  or  260-7549.  A 
reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFOfMATKM  CONTACT:  Mr. 
LaUt  Banker,  Emission  Standards 
Division  (MD-13),  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Plaiming  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-5420. 
SUPPLEMBfTARY  INFORMATION: 

Regulated  Entities.  The  regulated 
category  and  entities  affected  by  this 
action  include  the  hard  chromium 
electroplating  and  chromium  anodizing 


operations  in  the  State  of  California 
only.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carehilly  examine  the 
applicabiUty  criteria  in  section  63.340  of 
the  regulation.  If  you  have  questions 
regarding  the  appUcability  of  this  action 
to  a  particular  entity,  consult  your  State/ 
local  agency,  EPA  regional  offices,  or 
Laht  Banker  at  the  number  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

I.  Additional  Infbnnation 

The  EPA,  in  association  with  the 
industry  participating  in  the  Common 
Sense  Initiative,  has  undertaken 
emission  test  efforts  at  existing  hard 
chromium  electroplating  operations  to 
explore  the  applicability  and  feasibility 
of  alternative  control  techniques  that 
could  be  appUed  to  comply  with  the 
rule  and  that  may  have  significant 
pollution  prevention  opportunities  and 
cost  savings.  The  report  of  this  effort  has 
recently  been  completed  and  shows 
considerable  promise.  The  majority  of 
hard  chromium  sources  could  make  use 
of  this  technology  but  need  to  carefully 
explore  the  applicability  of  these 
alternative  control  techniques  to  their 
respective  operations.  Contact  your 
trade  association  or  Mr.  Paul  Shapiro  of 
EPA  at  (202)  260-4969  for  further 
information  on  this  report. 

n.  Basis  for  Changes  to  Rule 

In  accordance  with  the  provisions  of 
the  Administrative  Procediu^  Act 
(APA).  EPA  is  invoking  the  good  cause 
exception  in  taking  this  final  action 
without  prior  notice  and  an  opportunity 
for  comment.  5  U.S.C.  553(b)(B):  Shell 
Oil  Co.  V.  EPA,  950  F.2d  741.752  (DC 
Cir.1991).  The  EPA  is  extending  the 
compliance  date  for  MRR  requirements 
for  hard  chromium  electroplaters  and 
the  chromium  anodizing  sources  in 
CaUfomia  from  January  25. 1997.  to  July 
24, 1997,  to  allow  time  for  the  California 
Air  Resources  Board  (CARB)  to  establish 
and  get  approved  MRR  requirements  for 
these  soiuces  that  would  be  at  least  as 
stringent  as  the  Federal  NESHAP 
requirements.  The  net  effect  of  this 
compliance  extension  will  be  that  all 
the  bard  chromium  electroplaters  and 
the  chromium  anodizing  sources  in 
Cahfomia  that  apply  add-on  emission 
control  devices  to  reduce  chromiimi 
emissions  would  continue  to  operate  as 
they  do  now,  while  complying  with  the 
current  appUcable  State/district  rules. 
The  Federal  NESHAP  requires  these 
sources  to  monitor  applicable 
parameters  on  and  after  the  date  on 
which  the  initial  performance  test  is 
required  to  be  completed,  which  is  July 
24, 1997.  However,  for  chromium 


anodizing  sources  that  use  fume 
suppressants  as  the  control  technology, 
the  MRR  requirements  were  effective 
January  25. 1997.  if  they  choose  not  to 
do  a  performance  test  (which  is 
allowed). 

These  sources  in  CaUfomia  are 
presently  required  to  comply  with 
CaUfomia's  "Chrome  Plating  Air  Toxics 
Control  Measure"  (Febmary  1988). 
which  specifies  the  appUcation  of 
control  technology  (already  in  place), 
that  is  identical  to  that  required  by  the 
Chromium  NESHAP.  The  Chromium 
NESHAP  requires  control  technology  to 
be  installed  by  January  25. 1997. 
CaUfomia  has  applied  for  an 
equivalency  determination  of  its  mle 
imder  section  112(1)  of  the  CAA, 
including  State  MRR  requirements.  The 
EPA  is  not  extending  the  date  by  which 
control  technology  must  be  installed  in 
this  action,  only  the  date  by  which 
California  sources  subject  to  the  rale 
must  meet  the  Federal  MRR 
requirements.  This  extension  is  not 
considered  for  similar  sources  in  other 
States  because  no  other  State  has  a  pre- 
existing State  regulation  that  requires 
the  installation  of  equivalent  control 
technology  by  January  25. 1997.  nor  is 
any  other  State  seeking  an  equivalency 
determination  with  the  Federal  rule. 

m.  Impacts 

The  extension  on  the  MRR 
compliance  dates  for  some  sources  in 
CaUfomia  will  not  have  any  detrimental 
environmental  effects  because  there  is 
no  delay  in  installation  of  control 
technology;  thus,  there  is  no  impact  on 
the  estimated  emissions  reduction  or  the 
•  control  cost  for  the  mle. 

IV.  PubUc  Participation 

EPA  is  issuing  this  final  rale  without 
prior  notice  and  comments.  This 
expedited  ralemaking  procedure  is 
based  on  the  need  to  act  expeditiously 
to  ensure  that  subject  CaUfomia  sources 
are  not  required  to  meet  both  the 
Federal  and  State  MRR  requirements  on 
January  25. 1997.  provided  such  sources 
comply  with  the  State  regulations.  In 
support  of  this  action.  EPA  has 
contacted  and  received  input  from  a 
significant  number  of  interested  parties. 
EPA  beUeves  these  ditnunstances 
provide  good  cause  under  5  U.S.C. 
553(b)  and  CAA  section  307(d)(1)  to 
expedite  this  ralemaking.  EPA  finds  that 
notice  and  comment  procedures  under 
section  307(d)  are  impracticable  and 
contrary  to  the  public  interest  based  on 
the  limited  time  before  January  25. 
1997,  and  the  fact  that  the  subject 
CaUfomia  sources  will  have  installed 
the  requisite  controls  as  required  by  the 
Chromium  NESHAP. 
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At  the  same  time  EPA  is  providing  30 
days  for  submission  of  pubhc 
comments.  EPA  will  consider  all  written 
comments  submitted  in  the  allotted  time 
period  to  determine  if  any  change  to  this 
rule  is  necessary. 

V.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

The  informaticm  collection 
requirements  of  the  previously 
promulgated  NESHAP  were  submitted 
to  and  approved  by  the  Office  of 
Management  and  Budget  (OMB).  A  copy 
of  this  Information  Collection  Request 
(ICR)  document  (OMB  number  1611.02) 
may  be  obtained  from  Sandy  Farmer, 
Information  Policy  Branch  (PM-223Y); 
U.S.  Environmental  Protection  Agency; 
401  M  Street,  SW;  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

Today's  changes  to  the  NESHAP 
should  have  no  impact  on  the 
information  collection  burden  estimates 
made  previously.  Today's  action  merely 
extends  the  date  of  compliance  with  the 
MRR  requirements  in  the  rule  for  the 
existing  affected  sources  in  California. 
These  changes  do  not  impose  new 
requirements.  Consequently,  the  ICR  has 
not  been  revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  12866,  the 
EPA  must  determine  whether  the 
proposed  regulatory  action  is 
"significant"  and  therefore,  subject  to 
OMB  review  and  the  requirements  of 
the  executive  order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  executive  order. 

The  Chrome  Electroplating  NESHAP 
promulgated  on  January  25, 1995  was 
determined  by  OMB  to  be  a  "significant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  For  this  reason 
OMB  reviewed  the  final  rule  as 
promulgated.  However,  today's  action 
merely  extends  for  certain  sources  the 


compliance  deadline  for  MRR 
requirements.  These  changes  do  not  add 
any  additional  control  requirements  or 
costs.  Therefore,  this  regulatory  action 
does  not  affect  the  previous  decision 
and  is  not  considered  to  be  significant 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedores  Act  (APA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  EPA  sulnnitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  mle  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2)  of  the  APA,  as  amended. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  least  costly,  most  cost-effective  or 
least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

Tlie  EPA  has  determined  that  the 
action  promulgated  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Reform  Act  do  not  apply  to  this  action.  _ 

List  of  Sul^ects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control.  Hazardous 
substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  )anfaary  24, 1997. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  part  63, 
subpart  N,  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  6»-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401,  et  seq. 

Subpart  N—Natioaal  Emission 
Standards  for  CItromium  Emissions 
From  Hard  and  Dscorative  Ctwomium 
Electroplating  and  Chromium 
Anodizing  Tanics 

2.  Section  63.347  is  amended  by 
revising  paragraph  (eM4)  to  read  as 
follows: 

f  63.347    Reporting  requirements. 

•        •        •        *        • 

(e)*  •  * 

(4)  For  sources  that  are  not  required 
to  complete  a  performance  testin 
accordance  with  §  63.343(b),  the  * 
notification  of  compliance  status  shall 
be  submitted  to  the  Administrator  no 
later  than  30  days  after  the  compliance 
date  specified  in  §  63.343(a),  except,  the 
dat^  on  which  sources  in  California 
shall  monitor  the  surface  tension  of  the 
anodizing  bath  is  extended  from  January 
25. 1997,  to  July  24, 1997. 

(FR  Doc.  97-2326  Filed  1-29-97;  8:45  am] 

■UJNQCOOCi 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part  73 

[MM  Docket  No.  96-127;  RM-8676;  RM- 
8726] 

Radio  Broadcasting  Ssrvicos; 
ComotMbi,  Fiorencs,  Oracle,  and  San 
Carios,AZ 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  Tliis  document  reallots 
Channel  276C2  from  San  Carloa  to 
Florence,  Arizona,  as  a  Class  Cl 
channel,  and  modifies  the  authorization 
of  Desert  West  Air  Ranchers  Corporation 
for  Station  KCDX(FM)  to  specify 
operation  on  Channel  276C1  at 
Florence,  pursuant  to  the  provisions  of 
Section  1.420  (g)  and  (i)  of  the 
Commission's  Rules,  in  response  to  a 
counterproposal  filed  by  Desert  West 
Air  Ranchers  ("Desert  West")  (RM- 
8726).  See  60  FR  40146,  August  7, 1995. 
The  allotment  of  Channel  276C1  to 
Flomice  will  provide  that  community 
with  its  first  local  aural  transmission 
service,  and  enable  Station  KCDX(FM) 
to  expand  its  coverage  area.  Channel 
292A  is  substituted  for  Channel  2  79 A  at 
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Oracle,  Arizona,  to  accommodate  the 
Florence  allotment  and  modification, 
and  the  license  of  Desert  West  for 
Station  iCLQB(FM).  Oracle,  is  modified 
accordingly.  Additionally.  Channel 
*275A  is  substituted  for  vacant  Channel 
*276A  at  Comobabi,  Arizona,  as 
requested  by  Desert  West.  Although  a 
proposal  to  allot  a  second  Class  A 
channel  to  Oro  Valley,  Arizona, 
initiated  this  proceeding  in  response  to 
a  petition  filed  by  Rita  Bonilla  (RM- 
8676),  it  will  be  addressed  in  the 
context  of  a  Second  Report  and  Order, 
pending  concurrence  of  the  Mexican 
goveminent  thereto.  Coordinates  used 
for  Channel  276C1  at  Florence,  Arizona, 
are  33-03-30  and  110-17-00: 
coordinates  used  for  Channel  292A  at 
Oracle,  Arizona,  are  32-37-07  and  110- 
47-20:  coordinates  used  for  Channel 
*27SA  at  Comobabi,  Arizona,  are  32- 
07-30  and  111-53-00.  As  Florence, 
Oracle  and  Comobabi  are  located  within 
320  kilometere  (199  miles)  of  the 
Mexican  bonier,  the  Commission 
obtained  concurrence  of  the  Mexican 
government  to  the  allotment  proposals 
at  each  of  those  communities.  With  this 
action,  the  proceeding  is  terminated 
with  regard  to  RM-6726. 
EFFECTIVE  DATE:  Man±  10, 1997. 
FOR  FUflTHER  MFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  fZ02) 
418-2180. 

•UPPLBKNTARY  MPORMATION:  This  is  a 
synopsis  of  the  Commission's  First 
Report  and  Order,  MM  Docket  No.  95- 
127,  adopted  January  21, 1997,  and 
released  January  24, 1997.  The  full  text 
of  this  Commission  dedsicm  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Intemati<»al 
Transcription  Services,  Inc.  2100  M 
Street,  NW..  Suite  140.  Washington.  DC 
20037.  (202)  857-3800. 

Usl  of  Snbiecti  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PAIIT73-{AMENDEP| 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Alharilj  Sees.  303, 48  SUt.  as  amended. 
1082: 47  U.SX1 154,  as  amended. 

|73w2tt   [Amentfad] 

2.  S  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 


by  removing  Channel  *276A  and  adding 
Qiannel  *275A  at  Comobabi. 

3.  §  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Florence,  Channel  276C1. 

4.  §  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  Channel  279A  and  adding 
diaimel  292A  at  Oracle. 

5.  §  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  removing  San  Carlos,  Channel 
276C2. 

Federal  Conununications  Commission. 

Joha  A.  Karousoc 

Chief,  Allocations  Bmnch.  Poiicy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc  97-2144  Filed  1-29-97:  8:45  am] 

■usM  coot  sns-oi-* 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1805, 1815, 1831, 1834. 
1835, 1836, 1837. 1839, 1841. 1852. 
1870, 1871,  and  1872 

Rawrita  of  tha  NASA  FAR  Supplamant 
(NFS) 

AGENCY:  Office  of  Procurement,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 


f:  As  part  of  the  National 
Performance  Review  initiative  to 
streamline  and  clarify  regulations, 
NASA  is  revising  its  regulations  in  48 
CFR  part  1834,  Major  System 
Acquisitions;  part  1835,  Research  and 
Development  Contracting;  part  1836, 
Construction  and  Architect-Engineer 
Contracts;  part  1837,  Service 
Contracting;  part  1839.  Acquisition  of 
Information  Technology;  and  part  1841, 
Acquisition  of  Utility  Services.  This  rule 
also  adds  a  new  part  1872  cm 
Acquisitions  of  Investigations  and 
amends  part  1815.  Contracting  by 
Negotiation,  to  reflect  these  other 
regulatory  changes. 

This  nue  restores  some  sections  in 
part  1831,  Contract  Cost  Principles  and 
Procedures,  and  in  part  1852, 
SoUcitation  Provisions  and  Contract 
Qauses,  that  wen  inadvertenUy 
removed  in  a  final  rule  published 
October  28, 1996  (61  FR  55753). 

This  rule  amends  part  1871,  Midrange 
Procurement  Procedures,  in  wder  to 
conform  its  provisions  to  those  of 
recently  established  FAR  regulations  on 
a  test  program  for  certain  commercial 
items.  Also  in  this  rule,  the  niunbering 
of  regulatory  sections  has  been  changed 
to  indicate  the  exact  section  of  the  FAR 
being  implemented  or  supplemented. 


EFFECTIVE  DATE:  January  30, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  OToole,  (202)  358-0478; 
Mr.  Bruce  King,  (202)  358-0461. 

SUPPLEMENTARY  MFORMATION: 

Background 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verify  its 
accuracy,  relevancy,  and  validity.  The 
NFS  will  be  rewritten  in  blocks  of  parts 
and  issued  through  Procurement 
Notices  (PNs).  Upon  completion  of  all 
parts,  the  NFS  will  be  reissued  in  a  new 
edition. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  This  rule  does 
not  impose  any  reporting  or  record 
keeping  reqmrements  subject  to  the 
Paperwork  Reduction  Act. 

List  of  Sid^ects  in  48  CFR  Parts  1805, 
1815, 1831, 1834, 1835, 1836, 1837, 
1839, 1841. 1852. 1870, 1871,  and  1872 

Govonment  Procurement. 
Tea  Laadtke, 

Deputy  Associate  Administmtorfor 
ProcunmenL 

Accordingly,  48  CFR  Parts  1805, 1815. 
1831. 1834, 1835, 1836. 1837. 1839, 
1841. 1852, 1870. 1871  and  1872  are 
amended  as  follows:  

1.  The  authority  citation  for  48  CFR 
Part  1805  continues  to  read  as  follows: 

Antfaarily:  42  U.S.C  2473(c)(1). 

PART  1806-PUBLICIZINQ  CONTRACT 
ACTIONS 

1806J0»-71    {Amandad] 

2.  In  section  1805.303-71.  the  section 
heading  and  paragraphs  (a)  introductory 
text  and  (a)(3)  are  revised  to  read  as 
follows: 

1806,303^1    AdminMrator'sno«oaof 
algnNleant  contract  acliona  (ANOSCA^ 

(a)  In  addition  to  the  public 
announcement  reqtiirements  described 
in  1805.303-70,  contracting  officers 
shall  notify  the  Administrator  of  the 
following  significant  actions  at  least  five 
(5)  woricdays  prior  to  plaimed  public 
announcement  of  the  actions: 
•       •       •      .  •        • 

(3)  Planned  award  of  other  actions,  to 
include  cooperative  agreements 
resulting  from  a  Cooperative  Agreement 
Notice  (CAN),  at  any  dollar  value 
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thought  to  be  of  significant  interest  to 
Headquarters. 


PART  1815— CONTRACTING  BY 
NEGOTIATION 

1815.807    [Amended] 

3.-6.  In  section  1815.807,  paragraph 
(b)(ii)  is  revised  to  read  as  follows: 

1815.807    Prenegotlation  objectives. 

(b)(i)*  •  * 

(ii)  A  prenegotiation  position 
memorandum  is  not  required  for 
contracts  awarded  under  the 
competitive  negotiated  procedures  of 
FAR  15.6  and  1815.6. 

PART  1831— CONTRACT  COST 
PRINaPLES  AND  PROCEDURES 

1831.205-670, 1831.20»-e71     [Added] 

7.  Sections  1831.205-670  and 
1831.205-671  are  added  to  read  as 
follows: 

1831.206-670    Evaluation  of  contractor  and 
subcontractor  compenaation  for  service 
contracts. 

(a)  The  contracting  officer  shall 
evaluate  the  reasonableness  of 
compensation  for  service  contracts: 

(1)  Prior  to  the  award  of  a  cost 
reimbursement  or  non-competitive 
fixed-price  type  contract  which  has  a 
total  potential  value  in  excess  of 
$500,000,  end 

(2)  Periodically  after  award  for  cost 
reimbursement  contracts,  but  at  least 
every  three  years. 

(b)  The  contracting  officer  shall 
ensure  the  reasonableness  of 
compensation  is  evaluated  for  cost 
reimbursement  or  non-competitive 
fixed-price  type  service  subcontracts 
under  a  prime  contract  meeting  the 
criteria  in  paragraph  (a)(1)  of  this 
section  where: 

(1)  The  subcontract  has  a  total 
potential  value  in  excess  of  $500,000; 
and 

(2>  The  cumulative  value  of  all  of  a 
subcontractor's  service  subcontracts 
under  the  prime  contract  is  in  excess  of 
10  percent  of  the  prime  contract's  total 
potential  value. 

(c)(1)  Offerors  shall  be  required  to 
submit  as  part  of  their  proposals  a 
compensation  plan  addressing  all 
proposed  labor  categories.  Ofierors  also 
shall  demonstrate  in  writing  that  their 
proposed  compensation  is  reasonable. 

(2)  Subcontractors  meeting  the  criteria 
in  paragraph  (b)  of  this  section  shall  be 
required  to  comply  with  paragraph 
(0(1). 

(d)  The  contracting  officer's  preeward 
evaluation  of  each  offwor's  and  their 
subcontractors'  compensation  should  be 


done  as  part  of,  or  in  addition  to  DCAA 
audits,  price  analyses,  or  any  other 
means  deemed  to  be  necessary. 

(e)  The  results  of  the  contracting 
officer's  evaluation,  including  any 
excessive  compensation  found  and  its 
planned  resolution,  shall  be  addressed 
in  the  prenegotiation  position 
memorandum,  with  the  final  resolution 
discussed  in  the  price  negotiation 
memorandum. 

(f)  The  contracting  officer  shall  ensure 
that  the  reasonableness  of  compensation 
for  cost  reimbursement  subcontracts 
meeting  the  criteria  in  paragraphs  (b)  (1) 
and  (2)  of  this  section  is  periodically 
reviewed  after  award,  but  at  least  every 
three  years. 

(g)  The  results  of  the  periodic 
evaluations  of  contractor  and 
subcontractor  compensation  after 
contract  award  shall  be  documented  in 
the  contract  file. 

1831.206-671    Sollcftalion  provision. 

The  contracting  officer  shall  insert  a 
provision  substantially  the  same  as  the 
provision  at  1852.231-71, 
Determination  of  Compensation,  in 
solicitations  for  services  which 
contemplate  the  award  of  a  cost 
reimbursement  or  non-competitive 
fixed-price  type  service  contract  having 
a  total  potential  value  in  excess  of 
$500,000. 

8.  Part  1834  is  revised  to  read  as 
follows: 

PART  1834— MAJOR  SYSTEM 
ACQUiSmON 

Subpart  1834.0-Ctenefal 

1834.003    Responsibilities. 

Subpart  1834.70-Aequi8itlon  of  Ma|or 
Systsms 

1834.7001  Definitions. 

1834.7002  Phased  acquisitions 

1834.7003  Down  selections  in  phased 
acquisitions. 

1834.7003-1    Pre-solicitation  planning. 
1834.7003-2    Evaluation  fectors. 
1834.7003-3    Down  selection  milestones. 
1834.7003-4    Synopsis. 
1834.7003-5    Progressive  competition. 

1834.7004  Contract  clauses. 


AudMiritjr:  42  U.S.C.  2473(c)(1). 
Sul)part  1834.0— Gararal 


1834.003    tWaponalbiiHtoi.  (NASA 
supplements  paragraph  (a)) 

(a)  NASA's  implementation  of  OMB 
Circular  No.  A-IOQ,  Major  Systems 
Acquisitions,  and  FAR  part  34  is 
contained  in  this  part  and  in  NASA 
Policy  Directive  (NPD)  7120.4, 
"Program/Project  Manag«nent,"  and 
NASA  Procedures  and  Guidance  (NPG) 


7120.5,  "Program/Project  Management 
Guide". 

Subpart  1834.70— Acquisition  of  Major 
Systems 

1834.7001  Definitions. 

(a)  Down-selection.  In  a  phased 
acquisition,  the  process  of  selecting 
contractors  for  phases  subsequent  to  the 
initial  phase  fitim  among  the  preceding 
phase  contractors. 

(b)  Major  system.  For  NASA,  "major 
system"  is  a  program  fitting  the  criteria 
of  FAR  34.003(c)  in  lieu  of  the 
definition  provided  in  FAR  2.101. 

(c)  Phased  acquisition.  A  program 
comprised  of  several  distinct  steps  or 
phases  where  the  realization  of  program 
objectives  requires  a  planned,  sequential 
acquisition  of  each  step  or  phase.  The 
phases  may  be  acquired  separately,  in 
combination,  or  through  a  down- 
selection  strategy. 

(d)  Progressive  competition.  A  type  of 
down-selection  strategy  for  a  phased 
acquisition.  In  this  method,  a  single 
solicitation  is  issued  for  all  phases  of 
this  program.  The  initial  phase  contracts 
are  awarded,  and  the  contractors  for 
subsequent  phases  are  expected  to  be 
chosen  through  a  down-selection  from 
among  the  preceding  phase  contractors. 
In  each  phase,  progressively  fewer 
contracts  are  awarded  until  a  single 
contractor  is  chosen  for  the  final  phase. 
Normally,  all  down-selections  are 
accomplished  without  issuance  of  a 
new,  fbrmal  solicitation. 

1834.7002  PttassdaoqulsMons. 

(a)  In  acquisitions  subject  to  the 
provisions  of  OMB  Circular  No.  A-169 
and  NPD  7120.4  and  NPG  7120.5,  or 
other  similar  phased  acquisitions,  it  is 
NASA  policy  to  ensure  competition  in 
the  selection  of  contractors  for  award  in 
each  phase  of  the  process  not  performed 
in-house. 

(b)  There  are  five  phases  in  the  life 
cycle  of  a  NASA  major  system 
acquisition: 

(1)  Phase  A,  Preliminary  Analysis, 
involves  the  analysis  of  alternate  overall 
project  concepts  for  accomplishing  a 
proposed  agency  technical  objective  or 
mission. 

(2)  Phase  3,  Definition,  involves  the 
detailed  study,  comparative  analysis, 
and  preliminary  system  design  of 
selected  Phase  A  concepts. 

(3)  Phase  C,  Design,  involves  the 
detailed  system  design  (with  mock-ups 
and  test  articles  of  critical  systems  and 
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subsystems)  of  the  systems  design 
concept  determined  to  provide  the  best 
overall  system  for  the  Govenunent. 

(4)  Phase  D,  Development,  involves 
final  detailed  design,  fabrication, 
delivery  of  an  operational  system  that 
meets  program  requirements. 

(5)  Phase  E,  Operations,  involves 
operation  and  use  of  the  system  in  its 
intended  environment,  continuing  until 
the  system  leaves  the  agency  inventory. 
This  phase  includes  any  system 
modifications  and  upgrades. 

(c)  The  preferred  approach  in  NASA 
for  the  acquisition  of  the  phases  of  a 
Major  System  is  the  following: 

(1)  Phase  A  is  accomplished  primarily 
through  in-house  studies. 

(2)  Phases  B,  C,  and  D  are  acquired 
through  a  phased  acquisition  process  in 
which  two  or  mora  Phase  B  contracts 
are  awarded  competitively  and  then  a 
down-selection  is  made  aibong  these 
contractora  to  determine  the  single 
combined  Phase  CTD  awardee. 

(3)  Phase  E  is  ncMrnally  acquired 
separately. 

(d)  Each  phase  of  a  major  system 
acqiiisiti<m  not  performed  in-house 
must  be  synopsized  in  accordance  with 
FAR  5.201  and  must  include  all  the 
inf(H7nation  required  by  FAR  5.207. 

(e)  Whether  or  not  down-selection 
procedures  are  used,  contracts  awarded 
in  phased  acquisitions  shall  not  include 
requirements  for  submission  of 
subsequent  phase  proposals.  Instead, 
proposals  shall  be  requested  through  a 
solicitation  or  other  appropriate 
mechanism  (e.g.,  by  letter  when  using 
the  progressive  competition  technique). 
Priced  options  for  preparation  of 
subsequent  phase  proposals  are 
prohibited. 

(f)  Time  gaps  between  phases  should 
be  minimind  in  all  major  system 
phased  acquisitions.  Accordingly,  early 
synopsis  of  subsequent  phase 
competition  is  encouragiBd.  Also,  when 
sufficient  programmatic  and  technical 
infbrmatitm  is  available  to  all  potential 
offerors,  proposal  evaluation  and  source 
selection  activities  need  not  be  delayed 
until  completion  of  a  given  phase.  When 
appropriate,  these  activities  should 
commence  as  early  as  practicable  during 
the  period  of  performance  of  a  phase  to 
ensure  the  expeditious  award  of  the 
succeeding  phase. 

1834.7003    Pawm  aalectlone  In  phaead 


1834.7003-1    Pie  aulUleUoii  pternHng. 
(a)  The  rationale  for  the  use  of  the 
down-selection  tedmique  shall  be 
thoroughly  justified  in  the  acquisition 
planning  requirement.  Because  the 
Phase  B  solicitation  %vill  also  lead  to 


Phase  C/D  award,  the  decision  to  use  a 
down-selection  strategy  must  be  made 
prior  to  initiation  of  the  Phase  B 
acquisition.  Accordingly,  both  phases 
must  be  addressed  in  the  initial 
acquisition  strategy  planning  and 
dociunented  in  the  acquisition  plan  or 
ASM  minutes. 

(b)  If  there  is  no  direct  link  between 
successful  performance  in  the  preceding 
phase  and  successful  performance  in  the 
subsequent  phase,  down-selection  is 
inappropriate.  In  this  case,  the  major 
system  acquisition  phases  should  be 
contracted  for  separately  without  a 
down-selection  between  phases. 

(c)  With  one  exception,  both  the 
initial  and  subsequent  phase(s)  of  a 
major  system  acquisition  down- 
selection  process  are  considered  to  be 
full  and  open  competition  if  the 
procedures  in  1834.7003-4  and 
1834.7003-5  (if  using  the  progressive 
competition  technique)  are  followed.  If 
only  one  contractor  successfully 
completed  a  given  phase  and  no  other 
ofTera  are  solicited  for  the  subsequent 
phase,  award  of  the  subsequent  phase 
may  be  made  only  if  justified  by  one  of 
the  exceptions  in  FAR  6.302  or  one  of 
the  exclusions  in  FAR  6.2,  and  only 
after  compliance  with  the  synopsis 
requirements  of  FAR  5.202  and  5.205, 
when  appropriate. 

1834.7003-2    EvakMdon  factor*. 

A  separate  set  of  evaluation  fectors 
must  be  developed  for  each  phase  in  a 
down-selection  competition.  Since  these 
competitive  down-selection  strategies 
anticipate  that  one  of  the  Phase  B 
contractors  will  also  be  the  Phase  C/D 
contractor,  the  Phase  B  offerore  must 
clearly  demonstrate  the  ability  to 
perform  the  subsequent  phases.  The 
evaluation  factors  for  Phase  B  award 
must  specifically  include  the  evaluation 
of  the  Phase  B  offerors'  abilities  to 
perform  Phase  C/D  as  well  as  Phase  B. 

1834.7003-3    Down-aeiecUon  mMestonas. 

The  Phase  B  contracts  should  be 
structured  to  allow  for  down-selection 
at  a  discrete  performance  milestone 
such  as  a  significant  design  review  or  at 
contract  completion.  This  will  avoid 
time  gaps  between  phases  and  eliminate 
unnecessary  duplication  of  effort  and 
the  need  to  terminate  the  remaining 
Phase  B  efforts  of  an  unsuccessful  Phase 
C/D  offiaror.  However,  the  appropriate 
contract  structtue  must  reflect  program 
technical  objectives  as  well  as  schedule 
conaderations.  For  example,  if  the 
acquisition  strategy  calls  for  formal 
completion  of  Phue  B  effort  at 
Preliminary  Design  Review  (PDR),  but  it 
is  not  financially  practical  or  technically 
necessary  for  Phase  C/D  award  and 


performance  to  carry  all  Phase  B 
contractora  through  PDR,  the  Phase  B 
contracts  should  be  structured  with  a 
basic  period  of  performance  through  a 
significant,  disoete  milestone  before 
PDR  with  a  priced  option  for  effort  from 
that  milestone  to  PDR.  The  down- 
selection  would  ocCTU  at  the  earlier 
milestone,  the  PDR  option  exercised 
only  for  the  down-selection  winner,  and 
Phase  C/D  performance  begim  at  the 
completion  of  the  PDR  option.  Any 
down-selection  milestone  must  ensure 
that  siiffident  design  matiuity  exists  to 
allow  for  an  informed  selection  decision 
leading  to  a  successful  completion  of 
Phase  C/D. 

1834.7003-4    Synopsis. 

(a)  When  the  phased  acquisition 
process  identified  in  1834.7002(c)(2)  is 
used,  the  synopsis  for  the  initial 
competitive  phase,  normally  Phase  B. 
should  also  state  the  following: 

(1)  The  Government  plans  to  conduct 
a  phased  acquisition  involving  a 
competitive  down-selection  process. 
(Include  a  description  of  the  process 
and  the  phases  involved). 

(2)  Subsequent  competitions  for 
identified  follow-on  phases  will  build 
on  the  results  of  previous  phases. 

(3)  The  award  criteria  for  subsequent 
phases  will  include  demonstrated 
completion  of  specified  previous  phase 
requirements. 

(4)  The  Government  expects  that  only 
the  initial  phase  contractors  will  be 
capable  of  successfully  competing  for 
the  subsequent  phase(s).  Proposals  for 
the  subsequent  phase(s)  will  be 
automatically  requested  from  these 
contractora. 

(5)  The  Government  intends  to  issue 
(or  not  issue)  a  new,  formal 
solicitation(8)  for  subsequent  phase(s).  If 
new  solicitations  are  not  planned,  the 
acquisition  must  be  identified  as  a 
"progressive  competition"  (see 
1834.7003-5).  and  the  mechanism  for 
providing  pertinent  subsequent  phase 
proposal  information  (e.g.,  statements  of 
work,  specifications,  proposal 
preparation  instructions,  and  evaluation 
fectore  for  award)  must  be  described. 

(6)  Each  subsequent  phase  of  the 
acquisition  will  be  synopsized. 

(7)  Notwithstanding  the  expectation 
that  only  the  initial  phase  contractora 
will  be  capable  of  successfully 
competing  for  the  subsequent  phase(8), 
proposals  from  all  responsible  soiuces 
submitted  by  the  specified  due  date  will 
be  considered  by  the  agency.  In  order  to 
contend  for  subsequent  phase  awards, 
however,  such  prospective  offerore  must 
demonstrate  a  design  matiuity 
equivalent  to  that  of  the  prior  phase 
contractora.  Failure  to  fully  and 
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completely  demonstrate  the  appropriate 
level  of  design  maturity  may  render  the 
proposal  unacceptable  with  no  further 
consideration  for  contract  award. 

(b)  In  addition  to  the  information  in 
paragraph  (a)  of  this  section,  the 
synopsis  for  the  subsequent  phases, 
normally  a  combined  C/D,  must  identify 
the  current  phase  contractors. 

1834.7003-6    Progiesslve  competition. 

(a)  To  streamline  the  major  system 
acquisition  process,  the  preferred 
approach  for  NASA  phased  acquisitions 
is  the  "progressive  competition"  down- 
selection  technique  in  which  new, 
formal  solicitations  are  not  issued  for 
phases  subsequent  to  the  initial  phase. 
Subsequent  phase  proposals  are 
requested  by  less  formal  means, 
normally  by  a  letter  accompanied  by  the 
appropriate  proposal  preparation  and 
evaluation  information. 

(b)  When  using  the  progressive 
competition  technique,  if  a  prospective 
offieror  other  than  one  of  the  preceding 
phase  contractors  responds  to  the 
synopsis  for  a  subsequent  phase  and 
indicates  an  intention  to  submit  a 
proposal,  the  contracting  officer  shall 
provide  to  that  offeror  aU  the  material 
furnished  to  the  preceding  phase 
contractors  necessary  to  submit  a 
proposal.  This  information  includes  the 
preceding  phase  solicitation,  contracts, 
and  system  performance  and  design 
requirements,  as  well  as  all  proposal 
preparation  instructions  and  evaluation 
fJEkctors.  In  addition,  the  prospective 
offerors  must  be  advised  of  all 
requirements  necessary  for 
demonstration  of  a  design  maturity 
equivalent  to  that  to  the  preceding 
phase  contractors. 

(c)  Although  a  key  feature  of  the 
progressive  competition  technique  is 
that  a  formal  solicitation  is  issued  for 
the  initial  phase  only,  a  new,  formal 
solicitation  may  nonetheless  be  required 
for  subsequent  phases.  When  the 
Government  requirements  or  evaluation 
procedures  change  so  signiHcantly  after 
release  of  the  initial  phase  solicitation 
that  a  substantial  portion  of  the 
information  provided  in  the  initial 
phase  sj^opsis,  solicitation,  or  contract 
is  invalidated,  a  new  solicitation  shall 
be  issued  for  the  next  phase. 

(d)  Phase  C/D  proposals  should  be 
requested  by  a  letter  including  the 
following: 

(1)  A  specifled  due  date  for  the 
proposals  along  with  a  statement  that 
FAR  52.215-10,  Late  Submissions, 
Modifications,  and  Withdrawals  of 
Proposals,  applies  to  this  proposal  due 
date. 


(2)  Complete  instructions  for  proposal 
preparation,  including  page  limitations, 
if  any. 

(3)  Final  evaluation  factws.' 

(4)  Any  statement  of  work, 
specifications,  or  other  contract 
requirements  that  have  changed  since 
the  Phase  B  solicitation. 

(5)  All  required  clause  changes 
applicable  to  new  work  effective  since 
Phase  B  contract  award. 

(6)  Any  representations  or 
certifications,  if  required. 

(7)  Any  other  required  contract 
updates  (e.g..  Phase  C/D  small  and  small 
disadvantaged  business  goals). 

(e)  Certain  factors  may  clearly  dictate 
that  the  progressive  competition 
techniques  should  not  be  used.  For 
example,  if  it  is  likely  that  NASA  may 
introduce  a  design  concept  independent 
of  those  explored  by  the  Phase  B 
contractors,  it  is  also  likely  that  a  new, 
formal  solicitation  is  necessary  for 
Phase  C/D  and  all  potential  offerors 
^ould  be  solicited.  In  this 
circumstance,  progressive  competition 
is  inappropriate. 

1834.7004   Contract  dausM. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.234-70,  Phased 
Acquisition  Using  Down-Selection 
Procedures,  in  solicitations  and 
contracts  for  phased  acquisitions  using 
down-selection  procedures  other  than 
the  progressive  competition  technique 
described  in  1834.7003-5.  The  clause 
shall  be  included  in  the  solicitation  for 
each  phase  and  in  all  contracts  except 
that  for  the  final  phase. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.234-71.  Phased 
Acquisition  Using  Progressive 
Competition  Down-Selection 
Procedures,  in  solicitations  and 
contracts  for  phased  acquisitions  using 
the  progressive  competition  technique 
described  in  1834.7003-5.  The  clause 
shall  be  included  in  the  initial  phase 
solicitation  and  all  contracts  except  that 
for  the  final  phase. 

9.  Part  1835  is  revised  to  read  as 
follows: 

PART  183S-RESEARCH  AND 
DEVELOPMENT  CONTRACTINQ 

1835.003     Policy. 

1835.015  Contracts  for  research  with 
educational  institutions  and  nonprofit 
organizations. 

1835.016  Broad  agency  announcements. 
1835.016-70    NASA  Research 

Announcements. 
1835.070    NASA  contract  clauses  and 
solicitation  provision. 

Authority:  42  U.S.C  2473(c)(1). 


1836.003    Poltcy. 

See  NPG  5800.1,  Grant  and 
Cooperative  Agreement  Handbook,  for 
policy  regarding  the  use  of  grants  and 
cooperative  agreements. 

1835.015  Contracts  for  rMMTCh  with 
•ducationalinstttutions  and  nonprofit 
organizations.  (NASA  supplements  paragraph 
(a)) 

(a)(l)(iv)  The  research  contract  shall 
include  a  requirement  that  the 
contractor  obtain  the  contracting 
officer's  approval  when  it  plans  to 
continue  the  research  work  during  a 
continuous  period  in  excess  of  3  months 
without  the  participation  of  an 
approved  principal  investigator  or 
project  leader. 

1836.016  Broad  agency  announcements. 

(NASA  supplements  paragraplis  (a)  and  (c)) 

(a)(i)  The  following  forms  of  broad 
agency  announcements  (BAAs)  are 
authorized  for  use: 

(A)  Announcements  of  Opportunity 
(see  1872). 

(B)  NASA  Research  Announcements 
(see  1835.016-70). 

(C)  Other  forms  of  announcements 
approved  by  the  Associate 
Administrator  for  Procurement  (Code 
HS). 

(ii)  Other  program  announcements, 
notices,  and  letters  not  authorized  by 
paragraph  (a)(i)  of  this  section  shall  not 
be  used  to  solicit  proposals  that  may 
result  in  contracts. 

(c)  BAAs  may  not  preclude  the 
participation  of  any  offeror  capable  of 
satisfying  the  Government's  needs 
unless  a  justification  for  other  than  full 
and  open  competition  is  approved 
under  FAR  6.304. 

1836.016-70    NASA  Research 
Announcements 

(a)  Scope.  An  NRA  is  used  to 
announce  research  interests  in  support 
of  NASA's  programs,  and,  after  peer  or 
scientific  review  using  factors  in  the 
NRA,  select  proposals  for  funding. 
Unlike  an  RFP  containing  a  statement  of 
work  or  specification  to  which  offerors 
are  torespond,  an  NRA  provides  for  the 
submission  of  competitive  project  ideas, 
conceived  by  the  offerors,  in  one  or 
more  program  areas  of  interest.  An  NRA 
shall  not  be  used  when  the  requirement 
is  sufficiently  defined  to  specify  an  end 
product  or  service. 

(b)  Issuance.  (1)  Before  issuance,  each 
field-generated  NRA  shall  be  approved 
by  the  installation  director  or  designee, 
with  the  concurrence  of  the 
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proairement  officer,  and  each 
Headquarters-generated  NRA  shall  be 
approved  by  the  cognizant  Program 
Associate  Administrator  or  designee, 
with  the  concurrence  of  the 
Headquarters  Offices  of  General  Counsel 
(Code  GK)  and  Procurement  (Code  HS). 
The  NRA  approval  authority  shall 
designate  the  selection  official. 

(2)  The  selecting  official  shall  assure 
that  the  NRA  is  synopsized  prior  to 
issuance  in  accordance  with  FAR  5.201 
and  1815.201.  The  synopsis  shall  be 
brief,  and  the  technical  section 
describing  the  area  of  interest  should 
not  exceed  50  words. 

(3)  If  a  Headquarters-generated  NRA 
may  result  in  awards  by  a  NASA  field 
installation,  the  issuing  office  shall 
notify  the  installation  prooirement 
ofBoer  and  provide  a  copy  of  the  NRA. 

(4)  The  selecting  official  is 
responsible  for  the  preparation  and 
distribution  of  the  NRA. 

(5)  NRAs  normally  shall  remain  open 
for  at  least  90  days. 

(c)  Content.  The  NRA  shall  consist  of 
the  following  sections  and  items.  The 
entire  package  shall  be  provided  in 
response  to  requests. 

(1)  Cover.  The  cover  shall  display: 

(i)  "OMB  Approval  Number  2700- 
0087"  in  the  upper  right  comer. 

(u)  Title. 

(iii)  "NASA  Research  Announcement 
Soliciting  Research  Proposals  for  the 
Period  Ending 


(iv)  NRA  number. 

(v)  Official  address  for  the  office 
issuing  the  NRA. 

(2)  Siunmary  and  Supplemental 
Information,  (i)  The  Summary  and 
Supplemental  Information  should  not 
exceed  two  pages  and  shall  include: 

(A)  Title  and  NRA  number. 

(B)  Introductory  paragraphs 
describing  the  purpose  of  the  NRA  and 
the  period  for  receipt  of  proposals. 

(C)  Address  for  submitting  proposals. 

(D)  Number  of  copies  required. 

(E)  Selecting  official's  title. 

(F)  Names,  addresses,  and  telephone 
numbers  for  the  technical  and 
contracting  points  of  contact. 

(G)  The  following  statement  when  the 
NRA  is  to  be  issued  before  funds  are 
available: 

Funds  are  not  currently  available  for 
awards  under  this  NRA.  The  Government's 
obligation  to  make  award(s)  is  contingent 
upon  the  availability  of  appropriated  funds 
tioia  which  payment  can  be  made  and  the 
receipt  of  proposals  that  NASA  determines 
are  acceptable  for  award  under  this  NRA. 

(ii)  The  Summary  and  Supplemental 
Information  may  include  estimates  of 
the  amoimt  of  funds  that  will  be 


available  and  the  number  of  anticipated 
awards.  A  breakdown  of  the  estimates 
by  research  area  may  also  be  shown. 

(3)  Technical  Description.  The  first 
page  shall  contain  the  NRA  numbor  and 
title  at  the  top.  A  brief  description  not 
exceeding  two  pages  is  preferable,  but  it 
should  be  detailed  enough  to  enable 
ready  comprehension  of  the  research 
areas  of  interest.  Specifications 
containing  detailed  statements  of  woric 
should  be  avoided.  Any  program 
management  information  included  must 
be  limited  to  matters  that  are  essential 
for  proposal  preparation. 

(4)  Instructions  for  Responding  to 
NASA  Research  Announcements.  The 
NRA  shall  contain  instructions  as  stated 
in  1852.235-72  (see  1835.070(c)). 

(d)  Receipt  of  proposals,  evaliiation, 
and  selection.  (1)  Proposals  shall  be 
protected  as  provided  in  1815.508-70 
and  1815.509-70. 

(2)  Late  proposals  and  modifications 
shall  be  treated  in  accordance  with 
1815.412-70. 

(3)  The  selection  decision  shall  be 
made  following  peer  or  scientific  review 
of  a  proposal.  Peer  or  scientific  review 
shall  involve  evaluation  by  an  in-house 
specialist,  a  spedaUst  outside  NASA,  or 
both.  Evaluation  by  specialists  outside 
NASA  shall  be  conducted  subject  to  the 
conditions  in  FAR  15.413-2(0  and 
1815.413-2.  After  receipt  of  a  proposal 
and  before  selection,  scientific  or 
engineering  persoimel  shall 
communicate  with  an  offeror  only  for 
the  purpose  of  clarification  (as  defined 
in  FAR  15.601),  or  to  understand  the 
meaning  of  some  aspect  of  the  proposal 
that  is  not  clear,  or  to  obtain 
confirmation  or  substantiation  of  a 
proposed  approach,  solution,  or  cost 
estimate. 

(4)  Competitive  range  determinations 
shall  not  be  made,  and  best  and  final 
offers  shall  not  be  requested. 

(5)  Part  of  a  proposal  may  be  selected 
imless  the  offieror  requests  otherwise.  In 
addition,  changes  to  a  selected  proposal 
may  be  sought  if  (i)  the  ideas  or  other 
aspects  of  the  proposal  on  which 
selection  is  based  are  contained  in  the 
proposal  as  originally  submitted,  and 
are  not  introduced  by  the  changes;  and 
(ii)  the  changes  sought  would  not 
involve  a  material  alteration  to  the 
requirements  stated  in  the  NRA. 
Changes  that  would  affect  a  proposal's 
selection  shall  not  be  sought.  When 
changes  are  desired,  the  selecting 
official  may  request  revisions  from  the 
offeror  or  request  the  contracting  officer 
to  implement  them  during  negotiations 
with  the  successful  ofieror(s).  The 
changes  shall  not  transfer  information 
from  one  offeror's  proposal  to  another 
offeror  (see  FAR  15.610(e)(1)).  When 


collaboration  between  offerors  would 
improve  proposed  research  programs, 
collaboration  may  be  suggested  to  the 
offerors. 

(6)  The  basis  for  selection  of  a 
proposal  shall  be  doctunented  in  a 
selection  statement  applying  the 
evaluation  fectors  in  the  NRA.  The 
selection  statement  represents  the 
conclusions  of  the  selecting  official  and 
must  be  self-contained.  It  shall  not 
incorporate  by  reference  the  evaluations 
of  the  reviewers. 

(7)  The  selecting  official  shall  notify 
each  offeror  whose  proposal  was  not 
selected  for  award  and  explain  generally 
why  the  proposal  was  not  selected.  If 
requested,  the  selecting  officiQl  shall 
arrange  a  debriefing  under  FAR  15.1004, 
with  the  participation  of  a  contracting 
officer. 

(8)  The  selecting  official  shall  forward 
to  the  contracting  officer  the  following 
information: 

(i)  A  copy  of  the  NRA; 

(ii)  The  results  of  the  technical 
evaluation,  including  the  total  number 
of  proposals  received,  the  selection 
statement,  and  the  propo8al(s)  selected 
for  funding; 

(iii)  A  description  of  any  changes 
desired  in  any  offeror's  statement  of 
woric,  including  the  reasons  for  the 
changes  and  any  efiisct  on  level  of 
fimdhia; 

(iv)  If  a  contract  will  be  used  to  fund 
the  proposal,  a  description  of 
dehverables,  including  technical 
reports,  and  delivery  dates,  consistent 
with  the  requirements  of  the  NRA; 

(v)  A  procurement  request; 

(vi)  Comments  on  the  offeror's  cost 
proposal  (either  the  selecting  official's 
comments,  which  may  be  b^ed  on  the 
reviewer's  comments,  or  copies  of  the 
reviewers'  comments  with  any  different 
conclusions  of  the  selecting  official); 
these  comments  shall  address  the  need 
for  and  reasonableness  of  travel, 
computer  time,  materials,  equipment, 
subcontracted  items,  publication  costs, 
labor  hours,  labor  mix,  and  other  costs; 
and 

(vii)  A  copy  of  the  selected  proposal 
as  originally  submitted,  any  revisions, 
and  any  correspondence  from  the 
successful  offiaror. 

(9)  file  selecting  official  may  provide 
to  the  contracting  officer  copies  of  the 
reviewers'  evaluations.  Reviewers' 
names  and  institutions  may  be  omitted. 

(10)  The  selecting  official  may 
provide  each  offeror  whose  proposal 
was  selected  for  negotiation  a 
notification  stating: 

(i)  The  proposal  has  been  selected  for 
negotiation; 

(ii)  The  offeror's  business  office  will 
be  contacted  by  a  contracting  officer. 
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who  is  the  only  official  authorized  to 
obligate  the  Government;  and 

(iii)  Any  costs  incurred  by  the  offeror 
in  anticipation  of  an  award  are  at  the 
offeror's  risk. 

(e)  Award.  The  contracting  officer 
shall  choose  the  appropriate  award 
instrument.  If  a  contract  is  selected,  the 
contracting  officer  shall 

(1)  Advise  the  offeror  that  the 
Government  contemplates  entering  into 
negotiations;  the  type  of  contract 
contemplated;  and  the  estimated  award 
date,  anticipated  effort,  and  delivery 
schedule: 

(2)  Send  the  offeror  a  model  contract, 
if  necessary,  including  modifications 
contemplated  in  the  offeror's  statement 
of  work,  and  request  agreement  or 
identification  of  any  exceptions  (the 
contract  statement  of  wort:  may 
summarize  the  proposed  research,  state 
that  the  research  shall  be  conducted  in 
accordance  with  certain  technical 
sections  of  the  proposal  (which  shall  be 
identified  by  incorporating  them  into 
the  contract  by  reference),  and  identify 
any  changes  to  the  propmed  research); 

(3)  Request  the  offeror  to  complete 
and  return  certifications  and 
representations  and  Standard  Form  33, 
Solicitation,  Offer,  and  Award,  or  other 
appropriate  forms; 

(4)  Conduct  negotiations  in 
accordance  with  FAR  subparts  15.8  and 
15.9,  as  applicable; 

(5)  Award  a  contract;  and 

(6)  Comply  with  FAR  subparts  4.6  and 
5.3  on  contract  reporting  and  synopses 
of  contract  awards. 

(f)  Cancellation  of  an  NRA.  when 
program  changes,  program  funding,  or 
any  other  reasons  require  cancellation  of 
an  NRA,  the  office  issuing  the  NRA 
shall  notify  potential  offerors  by  using 
the  mailing  list  of  the  NRA. 

1836.070    NASA  contract  dauMS  and 
toHdlation  provlsioa 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.235-70,  Center  for 
AeroSpaoe  Information,  in  all  research 
and  development  contracts  and  in  cost- 
reimbursement  supply  contracts 
involving  research  and  development 
worin. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.235-71 ,  Key 
Personnel  and  Facilities,  in  contracts 
when  source  selection  has  been 
substantially  predicated  upon  the 
possession  by  a  given  oniar  or  of  special 
capabilities,  as  represented  by  key 
personnel  or  facilities. 

(c)  The  contracting  officer  shall 
ensure  that  the  provision  at  1852.235- 
72,  Instructions  for  Responding  to 
NASA  Research  Announcements,  is 
inserted  in  all  NRAs.  The  instructions 


may  be  supplemented,  but  only  to  the 
minimum  extent  necessary. 

10.  Part  1836  is  revised  to  read  as 
follows: 

PART  1836-CONSTRUCnON  AND 
ARCHITECT-ENQINEER  CONTRACTS 

Subpart  laae-a-SpadalAapaels  of 
Contracting  for  conslnictton 

1836.203    Government estimateof 

construction  costs. 
1836.209    Construction  contracts  with 

architect-engineer  fimis. 

Subpart  1836.3— SpacW  Aipaets  Saaiad 
BMcHng  In  Conatruetion  Contraeta 

1836.303  Invitations  for  bids. 
1836.303-70    Additive  and  deductive  items. 

1836.304  Notice  of  Award. 

Subpart  1886J— Conbact  Oauaaa 
1836.570    NASA  solicitation  provisions  and 
contract  clause. 

Subpart  1836.fr-ArctiitKt«iglnaar 
Sarvloaa 

1836.602  Selection  of  firms  for  architect- 
engineer  contracts. 

1836.602-1    Selection  criteria. 

1836.602-2    Evaluation  boards. 

1836.602-4    Selection  authority. 

1836.602-S    Short  selection  process  for 
contracts  not  to  exceed  the  simplified 
acquisition  threshold. 

1836.602-70    Selection  of  architect- 
engineers  for  master  planning. 

1836.603  Collecting  data  on  and  appraising 
firms'  qualifications. 

1836.605    Government  cost  estimate  for 
architect-engineer  work. 

Subpart  1836.7-Standard  and 
OfMlonal  Fonns  fdr  Comracttng  for 
Construction,  Afchitoct-Enginaar 
SarvlcM,  and  DtanMntUng,  DamoiMon, 
or  Removal  of  Improvamanta 

1836.702    Forms  for  use  in  contracting  for 
architect-engineer  services. 

Aathority:  42  U.S.C  2473(c)(1) 

Subpart  1836.2-Spaclal  Aapacts  of 
Contracting  for  Construction 


1836.203    QovammantaaOmalaof 
conabucHon  eoala.  (NASA  supplements 
paragraph  (c)) 

(c)(i)  If  the  acquisition  is  by  sealed 
bidding,  the  contracting  officer  shall  file 
a  sealed  copy  of  the  detailed 
Government  estimate  with  the  bids  until 
bid  opening.  After  the  bids  are  read  and 
recorded,  the  contracting  officer  shall 
read  the  estimate,  and  record  it  in  the 
same  detail  as  the  bids. 

(ii)  If  the  acquisition  is  by  negotiation, 
the  contracting  officer  may  disclose  the 
overall  amount  of  the  Government 
estimate  after  award  upon  request  of 
ofiierors. 


1836.209   Conatruetion  conbactawfth 
■rcnnsci-anginsvr  nnns. 

(1)  Except  as  indicated  in  paragraph 
(2)  of  this  section,  the  Associate 
Administrator  for  Procurement  (Code 
HS)  is  the  approval  authority. 

(2)  A  construction  contract  may  be 
awarded  to  the  firm  that  designed  the 
project  (or  its  subsidiaries  or  affiliates) 
if  the  contract  is  awarded  on  the  basis 
of  performance  specifications  for  the 
construction  of  a  facility,  and  it  requires 
the  contractor  to  furnish  construction 
drawings,  specifications,  or  site 
adaptation  drawings  of  the  facility. 

(3)  In  no  case  shall  the  firm  that 
prepared  the  drawings  and 
specifications  supervise  and  inspect,  on 
behalf  of  the  Government,  the 
construction  of  the  feciUty  involved. 

Subpart  1836.3— SpscM  Aapacts  of 
Saaiad  Bidding  In  Construction 
Contracts 

1836.303  InvftaOonsforbMs. 

1836.303-70    AtfdHtve  and  dadueUva  Nama. 

When  it  appears  that  funds  available 
for  a  project  may  be  insufficient  for  all 
the  desired  features  of  construction,  the 
contracting  officer  may  provide  in  the 
invitation  for  bids  for  a  first  or  base  bid 
item  covering  the  work  generally  as 
specified  and  one  or  more  additive  or 
deductive  bid  items  progressively 
adding  or  omitting  specified  fiaatures  of 
the  work  in  a  stateid  order  of  priority.  In 
such  caae,  the  contracting  officer,  before 
the  opening  of  bids,  shall  record  in  the 
contract  file  the  amount  of  funds 
available  for  the  project  and  determine 
the  low  bidder  and  the  items  to  be 
awarded  in  accordance  with  the 
provision  at  1852.23&-71.  Additive  or 
Deductive  Items. 

1836.304  Nodeo  of  Award  (NASA 
supplements  paragraph  (e)) 

(e)  Contract  delivery  or  performance 
schedules,  commencement  of  work,  or 
notices  to  proceed  shall  not  be 
expressed  in  terms  of  a  notice  of  award 
(See  1814.408-1). 

Subpart  1836.5— Conttact  Clauses 

1836.570    NASA  aoUcitatton  provMons  and 
contract  dauaa. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.236-71.  Additive 
or  E)eductive  Items,  in  invitations  for 
bids  for  construction  when  it  is  desired 
to  add  or  deduct  bid  items  to  meet 
available  funding. 
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(b)  The  contracting  officer  shall  insert 
the  provision  at  1852.236-72,  Bids  with 
Unit  Prices,  in  invitations  for  bids  for 
construction  when  the  invitation 
contemplates  unit  prices  of  items. 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.236-73,  Hurricane 
Plan,  in  solicitations  and  contracts  for 
construction  at  sites  that  experience 
hurricanes. 

(d)  The  contracting  ofHcer  shall  insert 
the  provision  at  1852.236-74, 
Magnitude  of  Requirement,  in 
solicitations  for  construction,  bisert  the 
appropriate  estimated  dollar  range  in 
accordance  with  FAR  36.204. 

Subpart  1836.6— Architae^Engin«er 
Servicas 

1838.602    S6l•ctionofflnn8forarchltec^ 
■ngwiMf  eomracts. 

1836.602-1    SelMtion  crHerfa.  (NASA 
supptements  paragraph  (a)) 

(a)(2)  The  evaluation  of  specialized 
experience  and  technical  competence 
shall  be  limited  to  the  immediately 
preceding  ten  years. 

(4)  The  evaluation  of  past 
performance  shall  be  limited  to  the 
immediately  preceding  ten  years. 

(7)  The  architect-engineer  selection 
board  may  also  establish  evaluation 
criteria  regarding  the  volume  of  work 
previously  awarded  to  the  firm  by 
NASA,  with  the  object  of  effecting  an 
equitable  distribution  of  contracts 
among  qualified  architect-engineer 
firms,  including  minority-owned  firms 
and  firms  that  have  not  had  prior  NASA 
contracts. 

1836.602-2    EvaluatkMi  boards.  (NASA 

supplements  paragraph  (a)) 

(a)  Installations  shall  establish  an 
architect-engineer  selection  board  to  be 
composed  of  the  selection  authority  and 
at  least  three  voting  members. 
Membership  shall  at  least  include:  one  . 
currently  registered  architect  or 
professional  engineer,  who  shall  serve 
as  the  board  chairperson;  an  official 
from  the  requiring  office;  if  appropriate, 
a  technical  official  familiar  with  any 
unique  subject  matter  critical  to  the 
requirement:  and  a  procurement  official 
(a  contracting  officer,  if  feasible)  as  an 
ad  hoc  advisor  to  the  board.  Where 
appropriate,  the  procurement  official 
may  serve  as  a  voting  member.  Non- 
Govemment  employees  shall  not  be 
appointed  as  voting  members. 

1836.602-4    Selection  authotWy.  (NASA 
supplements  paragraph  (a)) 

(a)  The  selection  authority  shall  be 
appointed  in  accordance  with 
installation  procedures.  *^ 


1836.602-5    Short  selection  process  for 
contracts  not  to  exceed  the  simplified 
acquisition  threshold. 

The  procedures  at  FAR  36.602-5  (a) 
or  (b)  may  be  used  at  the  discretion  of 
the  selection  authority. 

1836.602-70    Selection  of  architect- 
engineers  for  master  planning.  (NASA 
supplements  paragraphs  (a)  and  (b)) 

(a)  Definition  of  master  plan.  A  master 
plan  is  an  integrated  series  of 
documents  presenting  in  graphic, 
narrative,  and  tabular  form  the  present 
composition  of  the  installation  and  the 
plan  for  its  orderly  and  comprehensive 
development  to  perform  its  various 
missions  in  the  most  efficient  and 
economical  manner. 

(b)  Selection. 

(1)  Selection  of  an  Architect-Engineer 
for  the  development  of  a  master  plan  in 
connection  with  the  establishment  of  a 
new  NASA  activity  or  installation  shall 
be  made  by  the  Associate  Administrator 
having  institutional  responsibility.  The 
report  of  the  architect-engineer  selection 
board  will  be  concurred  in  at  NASA 
Headquarters  by  the  Associate 
Administrator  for  Management  Systems 
and  Facilities,  the  Associate 
Administrator  for  Procurement,  the 
Chief  Financial  Officer,  and  the  General 
Counsel. 

(2)  The  Associate  Administrator  for 
Management  Systems  and  Facilities 
shall  be  responsible  for  the  architect- 
engineer  selection  board  report  required 
by  FAR  36.602-3(d)  before  presentation 
to  the  Associate  Administrator  having 
institutional  res]>onsibiUty. 

1836.603    Collecting  data  on  and 
appraising  Arms' quaimcstions. 

The  architect-engineer  selection 
boards  (see  1836.602-2)  are  designated 
as  NASA's  evaluation  boards  for  the 
purposes  of  FAR  36.603. 

1836.605    QowerransntcostestimatafM 
arcMtsct-englnesr  work.  (NASA  supplernents 
paragraph  (b)) 

(b)  The  contracting  officer  may 
disclose  the  overall  amount  of  the 
Government  estimate  after  award  upon 
request  of  offerors. 

Subpart  1836.7— Standard  and 
OptkNuri  Forma  for  Contracting  tar 
Construction,  Architact-Enginaar 
Servicas,  and  Dismantiing,  Demolition, 
or  Removal  of  improvements 

1836.702    Forms  for  use  in  contracting  lOr 

ardiMect-englnser  servicas.  (NASA 
supplements  paragraph  (a)) 

(a)(i)  Listnictions  for  completing 
Standard  Form  252,  Ardiitect-Engineer 
Contract,  are  as  follows: 

(a)  Block  5-Project  Title  and  Location. 
Include  a  short  description  of  the 


construction  project  and  the  estimated 
cost  of  constructing  the  facilities  for  the 
project.  If  the  space  provided  is 
insufficient,  include  a  more  detailed 
description  in  the  contract's 
specification/work  statement  and 
identify  the  location  of  the  more 
detailed  description  in  Block  10. 

(b)  Block  6-Contract  For  (General 
description  of  services  to  be  provided). 
Include  a  brief  description  of  the 
services  and  state  that  the  are  fully  set 
out  in  the  specification/wori(  statement. 
Clearly  specify  the  date  by  which  design 
services  must  be  completed.  If 
supervision  and  inspection  services 
during  construction  are  to  be  acquired, 
clearly  specify  the  date  by  which  they 
must  be  completed  and  add  a  statement 
that  the  Government  may  extend  the 
period  for  their  performance  as 
provided  in  the  Changes  clause  of  the 
contract. 

(c)  Block  7-Contract  Amount.  If  the 
contract  is  for  both  design  and 
supervision  and  inspection  services,  set 
out  the  amounts  for  each  effort 
separately. 

(ii)  The  services  to  be  furnished  by  an 
architect-engineer  should  be  carefully 
defined  during  negotiation  of  the 
contract  and  a  statement  of  them 
inserted  in  the  contract's  specification/ 
work  statement.  The  statement  should 
clearly  and  concisely  set  forth  the 
nature  and  extent  of  the  services  and 
include  any  special  services,  such  as  the 
nature  and  extent  of  subsurface 
exploration  prior  to  designing 
foundations.  A  similar  statement  of 
supervision  and  inspection  services 
should  be  inserted  in  the  specification/ 
work  statement  if  supervision  and 
inspection  services  are  to  be  acquired. 

11.  Part  1837  is  revised  to  read  as 
follows: 

PART  1837-SERVICE  CONTRACTING 

Subpart  1837.1— Ssrvloe  Contracta— 
QaniMal 

Sec 

1837.101  Definition's. 

1837.102  Policy. 
1837.102-70    NASA  policy. 

1 837. 1 04    Personal  services  contracts. 
1837.110    Solicitation  provisions  and 

contract  clauses. 
1837.110-70    NASA  solicitation  provision 

and  contract  clauses. 
1837.170    Pension  portability. 

Subpart    1837.2— Advlaory  and  Assistanca 
Sarvloaa 

1837.203  Policy. 

1837.204  Guidelines  for  determining 
availability  of  personnel. 
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Subpart  1837.70-nAcquiaitlon  of  Training 

1837.7000  Acquisition  of  off-the-shelf 
training  courses. 

1837.7001  Acquisition  of  new  training 
courses. 

Audwrity:  42  U.S.C  2473(cKl). 

Subpart  1837.1— Servica  Contracts— 
Genafal 

1837.101  Deflnitlons. 

Pension  portability  means  the  - 
recognition  and  continuation  in  a 
successor  service  contract  of  the 
predecessor  service  contract  employees' 
pension  rights  and  benefits. 

1837.102  Policy. 
1837.102-70    NASA  Policy. 

To  the  maximum  extent  practicable, 
contracting  officers  shall  acquire 
services  on  a  performance  based 
contracting  basis. 

4 

1837.104    Paraonal  services  contracts. 
(NASA  supplements  paragraph  (b)) 

(b)  Section  203(c)(9)  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42 
U.S.C.  2473(c)(9))  authorizes  NASA  "to 
obtain  services  as  authorized  by  Section 
3109  of  TiUe  5,  United  States  Code."  It 
is  NASA  policy  to  obtain  the  personal 
services  of  experts  and  consultants  by 
appointment  rather  than  by  contract. 
The  policies,  responsibilities,  and 
procedures  pertaining  to  the 
appointment  of  experts  and  consultants 
are  in  NMI  3304.1G. 

1837.110    SoHcitattonproviaionaand 
ponlfjct  cIbuisi- 

1837.110-70    NASA  solicitation  provision 


(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.237-70,  Emergency 
Evacuation  Procedures,  in  solicitations 
and  contracts  for  on-site  support 
services  where  emergency  evacuations 
of  the  NASA  installation  may  occur, 
e.g.,  snow,  hurricanes,  tornadoes, 
earthquakes,  or  other  emergencies. 

(b)  Hie  contracting  officer  shall  insert 
the  clause  at  1852.237-71,  Pension 
PortabiUty,  in  solicitations,  contracts  or 
negotiated  contract  modifications  for 
additional  work  when  the  procurement 
officer  makes  the  determination  in 
1837.170(a)(2). 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852.237-72, 
Identification  of  Uncompensated 
Overtime,  in  cost  reimbursement  level- 
of-effort  contracts  expected  to  exceed 
$1,000,000. 


1837.170   Pension  portabOKy. 

(a)  It  is  NASA's  policy  not  to  require 
pension  portability  in  service  contracts. 
However,  pension  i>ortability 
requirements  may  be  included  in 
solicitations,  contracts,  or  contract 
modifications  for  additional  work  under 
the  following  conditions: 

(l)(i)  There  is  a  continuing  need  for 
the  same  or  similar  services  for  a 
minimum  of  five  years  (inclusive  of 
options),  and,  if  the  contractor  changes, 
a  high  percentage  of  the  predecessor 
contractor's  employees  are  expected  to 
remain  with  the  program;  or 

(ii)  The  employees  under  a 
predecessor  contract  were  covered  by  a 
portable  pension  plan,  a  follow-on 
contract  or  a  contract  consolidating 
existing  services  is  awarded,  and  the 
total  contract  period  covered  by  the  plan 
covers  a  minimum  of  five  years 
(including  both  the  predecessor  and 
successor  contracts);  and 

(2)  The  procurement  officer 
determines  in  writing,  with  fiill 
supporting  rationale,  that  such  a 
requirement  is  in  the  Government's  best 
interest.  The  procurement  officer  shall 
maintain  a  record  of  all  such 
determinations. 

(b)  When  pension  portability  is 
required,  the  plan  shall  comply  with  the 
requirements  of  the  clause  at  1852.237- 
71,  Pension  Portability,  (see  1837.110- 
70(b)),  and  the  contract  shall  also 
include  a  clear  description  of  the  plan, 
including  service,  pay,  liabiUties, 
vesting,  termination,  and  benefits  fitnn 
prior  contracts. 

Subpart  1837.2— Advisory  and 
Assistance  Sarvicae 

1837.203  Policy.  (NASA  supplements 
paragraph  (c)) 

(c)  Advisory  and  assistance  services  of 
individual  experts  and  consultants  shall 
normally  be  obtained  by  appointment 
rather  than  by  contract  (see  NMI  3304.1, 
Employment  of  Experts  and 
Consultants). 

1837.204  QukMlnsstordelsrminlng 
availability  ol  psraonnoL  (NASA  supplements 
paragraphs  (a),  (b).  (c),  and  (e)) 

(a)(i)  Outside  peer  review  evaluators 
may  be  used  to  evaluate  SBIR.  STTR. 
NRA.  AO.  and  unsolicited  proposals 
without  making  the  determination  of 
non-availability. 

(ii)  For  all  other  actions,  the  NASA 
official  one  level  above  the  NASA 
program  official  responsible  for  the 
evaluation  shall  make  the 
determination,  with  the  concurrence  of 
the  legal  office.  The  contracting  officer 
shall  ensure  that  a  copy  of  the 


determination  is  in  the  contract  file 
prior  to  issuance  of  a  solicitation. 

(b)  The  official  designated  in 
paragraph  (a)(ii)  of  this  section  is 
responsible  for  the  actions  required  in 
FAR  37.204(b). 

(c)  The  agreement  shall  be  made  by 
the  program  official  responsible  for  the 
evaluation  and  the  contracting  officer. 

(e)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  class  determinations.  The 
class  determination  request  shall 
include  the  assessment  required  by  FAR' 
37.204(b). 

Subpart  1837.70— Acquisition  of 
Training 

1837.7000  Acquisition  of  on-the-shelt 
traininQ  courses. 

The  Training  Act  of  1958  (5  U.S.C. 
4101  et  seq.)  may  be  used  as  the 
authority  for  training  of  NASA 
employees  by,  in,  or  through  non- 
Govemment  off-the-shelf  training 
courses  which  are  available  to  the 
public.  These  include  established 
university  catalog  courses  or 
commercial  course  offerings  that  are 
offered  to  the  general  public  at  catalog 
or  market  prices. 

1837.7001  AcquMHon  of  new  training 


The  acquisition  of  a  new  training 
course  that  must  be  developed  to  iulfill 
a  specific  NASA  need  shall  be 
conducted  in  accordance  with  the  FAR 
and  Uie  NFS. 

12.  Part  1839  is  revised  to  read  as 
follows: 

PART  1839— ACQUISmON  OF 
INFORMATION  TECHNOLOGY 


Subpart  1829.1- 

jCCt 

1839.105  Privacy. 

1839.106  Contract  clause. 
1839.106-70    NASA  contract  clause. 

Aadioritjn  42  U.S.C  2473(cMl) 
Subpart  1839.1— GanaraL 
1890.106    Privacy. 

See  1804.470. 

1830.106    Contract  dausa. 

1836.106-70    NASA  conaact  dauas. 

(a)(1)  The  contracting  officer  shall 
insert  the  clause  substantially  as  stated 
at  1852.239-70,  Alternate  Delivery 
Points,  in  solicitations  and  contracts  for 
information  technology  when: 
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(i)  An  indefinite  delivery/indeHnite 
quantity  contract  will  be  used  or  when 
the  contract  will  include  options  for 
additional  quantities;  and 

(ii)  Delivery  is  F.O.B.  destinatimi  to 
the  contractingactivity. 

(2)  When  delivery  is  F.O.B.  origin  and 
Govenunmit  bills  of  lading  (GEL)  are 
used,  the  contracting  officer  shall  use 
the  clause  with  its  Alternate  I. 

13.  Part  1841  is  revised  to  read  as 
follo%vs: 

PART  1841— ACQUISITION  OF  UTIUTY 
SERVICES 

Subpart  1841.2-Acqutrlng  UtiiHy  Services 

1841.203    GSA  assistance. 
1 841 .  205    Separate  contracts. 
1841.205-70    Authorization  tor  acquisition 
of  wellhead  natural  gas.  I 

Subpart  1841.3— Requests  for  Assistance 
1841.301     Requirements. 
Subpart  1841.4— AdminMnMlon 

1841 .402    Rate  changes  and  r^ulatory 
intervention. 

Subpart  1841.5-SoHeitatton  Proviakm  and 
Contract  Clauaes 

1 84 1 .  501    Sol  icitation  provision  and 

contract  clauses. 
1841.501-70    NASA  contract  clause. 
AudMrity:  42  U.S.C.  2473(cMl). 

Subpart  1841.2— Acquiring  Utility 
Sarvicas 

1841.203    Q8A  aasiatanca.  (NASA 
supplements  paragrapti  (a)) 

(a)  Before  soliciting  technical 
assistancd,  technical  personnel  shall 
contact  the  Headquarters  Environmental 
Management  Division  (Code  JE). 


1841.206 


eontracla. 


1841.206-70    Auttwrlxatlon  for  acquisition 
of  wellhead  natural  gaa. 

(a)  Acquisition  of  wellhead  natural 
gas  and  interstate  transportation  of  the 
natural  gas  to  locally  franchised 
distribution  utility  companies'  receipt 
points  (city  gate)  is  considered  the 
acquisition  of  supplies  rather  than  the 
acquisition  of  public  utility  services 
described  In  FAR  Part  41.  Therefore, 
wellhead  natural  gas  and  interstate 
transportation  of  such  gas  should  be 
obtained  directly  by  NASA  under 
applicable  authorities  and  FAR 
procedures  governing  the  acquisition  of 
supplies.  Redelivery  of  the  gas  from  the 
city  gate  to  the  NASA  facility  is 
considered  a  utility  service  since  it  is 
provided  only  by  the  locally  franchised 
utility.  GSA  is  responsible  for  obtaining 
an  appropriate  contract  for  the 


redelivery  service  in  accordance  with 
FAR  41.204. 

(b)  GSA  provides  assistance  to  Federal 
agencies  in  the  acquisition  of  natural  gas 
wellhead  supplies.  Contracting  officers 
may  obtain  assistance  from  GSA  in  the 
acquisition  of  wellhead  natural  gas  by 
contacting  GSA  at  the  address  specified 
in  FAR  41.301(a). 

Sut>part  1841.3— Requests  for 
Assistance 

1841.301    Raquirements.  (NASA 
supptements  paragraph  (a)) 

(a)  Prociu«ment  officers  shall  submit 
requests  for  delegation  of  contracting 
authority  directly  to  the  cognizant  GSA 
regional  office  after  coordinating  with 
the  cognizant  center  technical  office. 

Sut)part  1841.4— Administration 

1841.402    Rats  changes  and  regulatory 
intervention.  (NASA  supplements  paragraph 
(b)) 

G>)  A  copy  of  all  correspondence  with 
GSA  shall  bie  provided  to  the 
Headquarters  Office  of  Procurement 
(Code  HS)  at  the  time  of  its  submittal  to 
the  GSA  regional  office. 

Subpart  1841.5— Solicitation  Proviaion 
and  Contract  Clauses 

1841.501    Solicitation  proviaion  and 
contract  dauaas. 


1841.601-70    NASA  contract  ( 

The  contracting  officer  shall  insert  the 
clause  at  1852.241-70.  Renewal  of 
Contract,  in  solicitations  and  contracts 
for  utility  services  if  it  is  desirable  that 
the  utility  service  be  provided  under  the 
same  terms  and  conditions  for  more 
than  1  year. 

PART  1852— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CUVUSES 

1862.231-71    [Added] 

14.-15.  Section  1852.231-71  is  added 
to  read  as  follows: 

1862.231-71    DelsnnlnaHon  of 
Compensation  ftaaaonabieneas. 

As  prescribed  at  1831.205-671,  insert 
the  following  provision. 

Determination  of  Compensation 
Reasonableness  (March  1994) 

(a)  The  proposal  shall  include  a  total 
compensation  plan.  This  plan  shall 
address  all  proposed  labor  categories, 
including  those  personnel  subject  to 
union  agreements,  the  Service  Contract 
Act,  and  those  exempt  from  both  of  the 
above.  The  total  compsensation  plan 
shall  include  the  salaries/wages,  fringe 


benefits  and  leave  programs  proposed 
for  each  of  these  categories  of  labor.  The 
plan  also  shall  include  a  discussion  of 
the  consistency  of  the  plan  among  the 
categories  of  labor  being  proposed. 
Differences  between  benefits  offered 
professional  and  non-professional 
employees  shall  be  highlighted.  The 
requirements  of  this  plan  may  be 
combined  with  that  required  by  the 
clause  at  FAR  52.222-46,  "Evaluation  of 
Compensation  for  Professional 
Employees." 

(b)  The  offeror  shall  provide  written 
support  to  demonstrate  that  its  proposed 
compensation  is  reasonable. 

(c)  The  offeror  shall  include  the 
rationale  for  any  conformance 
procedures  used  or  those  Service 
Contract  Act  employees  proposed  that 
do  not  fail  within  the  scope  of  any 
classification  listed  in  the  applicable 
wage  determination. 

(d)  The  offeror  shall  require  all  service 
subcontractors  (1)  with  proposed  cost 
reimbursement  or  non-competitive 
fixed-price  type  subcontracts  having  a 
total  potential  value  in  excess  of 
$500,000  and  (2)  the  cumulative  value 
of  all  their  service  subcontracts  under 
the  proposed  prime  contract  in  excess  of 
10  percent  of  the  prime  contract's  total 
potential  value,  provide  as  part  of  their 
proposals  the  information  identified  in 
(a)  through  (c)  of  this  provision. 


(End  of  provision) 
1862.234-70    [Amended] 

16.  In  section  1852.234-70,  the 
section  heading  and  clause  title  "Phased 
Procurement  Using  Down-Selection 
Procedures"  is  revised  to  read  "Phased 
Acquisition  Using  Do%vn-Selection 
Procediues". 

17.  fai  the  introductory  text  to  section 
1852.234-70.  the  citation  "1834.005- 
170  (a)"  is  revised  to  read 
"1834.7004(a)"  and  the  word 
"procurements"  is  revised  to  read 
"acquisitions". 

1862.234-71    [Amended] 

18.  In  section  1852.234-71,  the 
section  heading  and  clause.title  "Phased 
Procurement  Using  Progressive 
Competition  Down-Selection 
Procedures"  is  revised  to  read  "Phased 
Acquisition  Using  Progressive 
Competition  Down-Selection 
Procedures". 

19.  In  the  introductory  text  to  section 
1852.234-71,  the  citation  "1834.005- 
170  (b)"  is  revised  to  read 
"1834.7004(b)"  and  the  word 
"procurements"  is  revised  to  read 
"acquisitions". 
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1S82.235-72    [Amended] 

20.  Section  1852.235-72  is  revised  to 
read  as  follow: 

1862.235-^   Inetniettonsforreepondmg 
to  NASA  Reeeerch  Announeemente. 

As  prescribed  in  1835.070(c).  insert 
the  following  provision: 

IiiftnactioiH  for  Rnponding  to  NASA 
RaMarcii  Annoimcemeiits  Qunuury  IfS?) 

(a)  General. 

(1)  Proposals  received  in  response  to  a 
NASA  Research  Announcement  (NRA)  will 
be  used  only  for  evaluation  puqMses.  NASA 
does  not  allow  a  proposal,  the  contents  of 
which  are  not  available  without  restriction 
from  another  source,  or  any  imique  ideas 
submitted  in  response  to  an  NRA  to  be  used 
as  the  basis  of  a  solicitation  or  in  negotiation 
with  other  organizations,  nor  is  a  pre-award 
synopsis  published  for  individual  proposals. 

(2)  A  solicited  proposal  that  results  in  a 
NASA  award  becomes  part  of  the  record  of 
that  transaction  and  may  be  available  to  the 
public  on  specific  request;  however, 
information  at  material  that  NASA  and  the 
awardee  mutually  agree  to  be  of  a  privileged 
nature  will  be  held  in  confidence  to  the 
extent  permitted  by  law,  including  the 
Freed(Hn  of  Information  Act. 

(3)  NRAs  contain  programmatic 
information  and  certain  requirements  which 
apply  only  to  proposals  prepared  in  response 
to  that  particular  announcement  These 
instructions  contain  the  general  proposal 
prepalfttion  information  which  applies  to 
responses  to  all  NRAs. 

(4)  A  contract,  grant,  cooperative  . 
agreement,  or  other  agreement  may  be  used 
to  accomplish  an  eWxt  funded  in  response  to 
an  NRA.  NASA  will  determine  the 
appropriate  instrument.  Contracts  resulting 
from  NRAs  are  subject  to  the  Federal 
Acquisition  R^ulation  and  the  NASA  PAR 
Supplement.  Any  resultant  grants  or 
cooperative  agreements  will  be  awarded  and 
administered  in  accordance  with  the  NASA 
Grant  and  Cooperative  Agreement  Handbook 
(NPG  S800.1). 

(5)  NASA  does  not  have  mandatory  forms 
or  formats  for  responses  to  NRAs;  however, 
it  is  requested  that  proposals  conform  to  the 
guidelines  in  these  instructions.  NASA  may 
accept  proposals  without  discussion;  hence, 
proposals  should  initially  be  as  complete  as 
possible  and  be  submitted  on  the  proposers' 
most  fovorable  terms. 

(6)  To  be  considered  for  award,  a 
submission  must,  at  a  minimum,  present  a 
specific  project  within  the  areas  delineated 
by  the  NRA;  contain  sufficient  technical  and 
cost  information  to  permit  a  meaningful 
evaluation;  be  signed  by  an  official 
authorized  to  legally  bind  the  submitting 
organization;  not  merely  offer  to  perform 
standard  services  or  to  just  provide  computer 
hcilities  or  services;  and  not  significantly 
duplicate  a  more  specific  current  or  pending 
NASA  solicitation. 

(b)  NRA-Specific  Items.  Several  proposal 
submission  items  appear  in  the  NRA  itself: 
the  unique  NRA  identifier,  when  to  submit 
proposals;  where  to  send  proposals:  number 
of  copies  required;  and  sources  for  more 
information.  Items  included  in  these 


instructions  may  be  supplemented  by  the 
NRA. 

(c)  The  following  information  is  needed  to 
permit  consideration  in  an  objective  maimer. 
NRAs  will  generally  specify  topics  for  which 
additional  information  or  greater  detail  is 
desirable.  Each  proposal  copy  shall  contain 
all  submitted  material,  including  a  copy  of 
the  transmittal  letter  if  it  contains  substantive 
information. 
(1)  Transmittal  Letter  or  Prefetory  Material, 
(i)  The  1^1  name  and  address  of  the 
organization  and  specific  division  or  campus 
identification  if  part  of  a  larger  organization: 
(ii)  A  brief,  scientifically  valid  project  title 
intelligible  to  a  scientifically  literate  reader  > 
and  suitable  for  use  in  the  public  press; 
(iii)  Type  of  organization:  e.g.,  profit, 
nonprofit,  educational,  small  business, 
minority,  women-owned,  etc: 

(iv)  Name  and  telephone  numtier  of  the 
principal  investigator  and  business  personnel 
who  may  be  contacted  during  evaluation  or 
negotiation: 

(v)  Identification  of  other  organizations 
that  are  currently  evaluating  a  proposal  for 
the  same  eSints; 

(vi)  Identification  of  the  NRA.  by  number 
and  title,  to  which  the  proposal  is 
responding; 

(vii)  Dollar  amount  requested,  desired 
starting  date,  and  duration  of  project; 
(viii)  Date  of  submission;  and 
(ix)  Signature  of  a  responsible  official  or 
authoriwd  representative  of  the  organization, 
or  any  other  person  authorized  to  legally 
bind  the  organization  (unless  the  signature 
appears  on  the  proposal  itself). 

(2)  Restriction  on  Use  and  Disclosure  of 
Proposal  Informatien.  Information  contained 
in  proposals  is  used  for  evaluation  purposes 
only.  Offerors  or  quoters  should,  in  order  to 
maximize  protection  of  trade  secrets  or  other 
information  that  is  confidential  or  privil^ed, 
place  the  following  notice  on  the  title  page 
of  the  proposal  and  specify  the  infonnation 
subject  to  the  notice  by  inserting  an 
appropriate  identification  in  the  notice.  In 
any  event,  information  contained  in 
proposals  vrill  be  protected  to  the  extent 
permitted  l>y  law,  but  NASA  assumes  no 
liability  for  use  and  disclosure  of  information 
not  made  subject  to  the  notice. 

Notice-^teetriction  an  Uae  and  Diadonre  of 
Propaaal  Infacaeliaa 

The  information  (data)  contained  in  [insert 
page  numbers  or  other  identification]  of  this 
proposal  constitutes  a  trade  secret  and/or 
inlmnation  that  is  commercial  or  financial 
and  confidential  or  privileged.  It  is  furnished 
to  the  Government  in  confidence  with  the 
understanding  that  it  will  not,  without 
permission  of  the  offeror,  be  used  or 
disclosed  other  than  for  evaluation  purposes; 
provided,  however,  that  in  the  event  a 
contract  (or  other  agreement)  is  awarded  on 
the  basis  of  this  proposal  the  Government 
shall  have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract  (or  other  agreement).  This 
restriction  does  not  limit  the  Gove^unent's 
right  to  use  or  disclose  this  information 
(dataO  if  obtained  from  another  source 
without  restriction. 

(3)  Abstract.  Include  a  concise  (200-300 
word  if  not  otherwise  specified  in  the  NRA) 


abstract  detaibing  the  objective  and  the 
method  of  approach. 

(4)  Project  Deaoiptioa. 

(i)  The  main  body  of  the  proposal  shall  be 
a  detailed  statement  of  the  work  to  be 
undertaken  and  should  include  objectives 
and  expected  significance;  relation  to  the 
present  state  of  knowledge:  and  relation  to 
previous  work  done  on  the  project  and  to 
related  work  in  progress  elsewhere.  The 
statement  should  outline  the  plan  of  work, 
including  the  broad  design  of  experiments  to 
be  undertaken  and  a  description  of 
experimental  methods  and  procedures.  The 
project  description  should  address  the 
evaluation  factors  in  these  instructions  and 
any  specific  fectors  in  the  NRA.  Any 
substantial  collaboration  with  individuals 
not  referred  to  in  the  budget  or  use  of 
consultants  should  be  described. 
Subcontracting  significant  portions  of  a 
research  project  is  discouraged. 

(ii)  WhjBn  it  is  expected  that  the  eftxt  will 
require  more  than  one  year,  the  proposal 
should  cover  the  complete  project  to  the 
extent  that  it  can  be  reasonably  antidpatad. 
Principal  emphasis  should  be  on  the  first 
year  of  work,  and  the  description  should 
distinguish  clearly  between  the  first  year's 
work  and  work  planned  for  subsequent  years. 

(5)  Management  Approach.  For  large  or 
complex  efibns  involving  interactions  among 
numerous  individuals  or  other  organizations, 
plans  for  distribution  of  responsibilities  and 
arrangonents  for  ensuring  a  coordinated 
effiHt  should  be  described. 

(6)  Personnel.  The  principal  investigate  is 
responsible  for  supervision  of  the  work  and 
participates  in  the  conduct  of  the  research 
regardtess  of  whether  or  not  compensated 
under  the  award.  A  short  biographical  sketch 
of  the  principal  investigator,  a  list  of 
principal  publications  and  any  exceptional 
qualifications  should  be  included.  Omit 
social  security  nimiber  and  other  personal 
items  which  do  not  merit  consideration  in 
evaluation  of  the  proposal.  Give  similar 
biographical  information  on  other  senior 
professional  personnel  who  will  be  directly 
associated  with  the  project  Give  the  names 
and  titles  of  any  other  sdentista  and 
technical  personnel  associated  substantially 
with  the  project  in  an  advisory  capacity. 
Universities  should  list  the  approximate 
number  of  students  or  other  assistants, 
together  with  information  as  to  their  level  of 
academic  attainment  Any  special  industry- 
university  cooperative  arrangementa  should 
be  described. 

(7)  Facilities  and  Equipment 

(i)  Describe  available  fecilities  and  major 
items  of  equipment  especially  adapted  or 
suited  to  the  proposed  project,  and  any 
additional  major  equipment  that  will  be 
required.  Identify  any  Government-owned 
fecilities,  industrial  plant  equipment,  or 
special  tooling  that  are  proposed  for  use. 
Include  evidence  of  its  availability  and  the 
cognizant  Government  points  of  contact. 

(ii)  Befwe  requesting  a  major  item  of 
capital  equipment,  the  proposer  should 
determine  if  sharing  or  loan  of  equipment 
already  within  the  organization  is  a  feasible 
alternative.  Where  such  arrangements  cannot 
be  made,  the  proposal  should  so  state.  The 
need  for  items  that  typically  can  be  used  for 
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research  and  non-reaearch  purposes  should 
be  explained. 

(8)  Proposed  Costs 

(i)  Proposals  should  contain  cost  and 
technical  parts  in  one  volume:  do  not  use 
separate  "confidential"  salary  pages.  As 
applicable,  include  separate  cost  estimates 
for  salaries  and  wages;  hinge  benefits; 
equipment;  expendable  materials  and 
supplies;  services;  domestic  and  foreign 
travel;  ADP  expenses;  publication  or  page 
charges:  consultants;  subcontracts;  other 
miscellaneous  identifiable  direct  costs;  and 
indirect  costs.  List  salaries  and  wages  in 
appropriate  organizational  categories  (e.g., 
principal  investigator,  other  scientific  and 
engineering  professionals,  graduate  students, 
research  assistants,  and  technicians  and  other 
non-professional  personnel).  Estimate  all 
staffing  data  in  terms  of  staff-months  or 
fractions  of  full-time. 

(ii)  Bxplanatory  note;  should  accompany 
the  cost  proposal  to  provide  identification 
and  estimated  cost  of  major  capital 
equipment  items  to  be  acquired:  purpose  and 
estimated  niunber  and  lengths  of  trips 
planned;  basis  for  indirect  cost  computation 
(including  date  of  most  recent  negotiation 
and  cognizant  agency):  and  clarification  of 
other  items  in  the  cost  proposal  that  are  not 
self-evident.  List  estimated  expenses  as 
yearly  requirements  by  major  work  phases. 

(iii)  Allowable  costs  are  governed  by  FAR 
Part  31  and  the  NASA  FAR  Supplement  Part 
1831  (and  OMB  Circulars  A-21  for 
educational  institutions  and  A-122  for 
nonprofit  organizations). 

(9)  Security.  Proposals  should  not  contain 
security  classified  material.  If  the  research 
requires  access  to  or  may  generate  security 
classified  information,  the  submitter  will  be 
required  to  comply  with  Government 
security  regulations. 

(10)  Current  Support  For  other  current 
projects  being  conducted  by  the  principal 
investigator,  provide  title  of  project, 
sponsoring  agency,  and  ending  date. 

(11)  Special  Matters. 

(i)  Include  any  required  statements  of 
environmental  impact  of  the  research,  himian 
subject  or  animal  care  provisions,  conflict  of 
interest,  or  on  such  other  topics  as  may  be 
required  by  the  nature  of  the  effort  and 
current  statutes,  executive  orders,  or  other 
current  Government-wide  guidelines. 

(ii)  Proposers  should  include  a  brief 
description  of  the  organization,  its  facilities, 
and  previous  work  experience  in  the  field  of 
the  proposal.  Identify  the  cognizant 
Government  audit  agency,  inspection  agency, 
and  administrative  contracting  officer,  when 
applicable. 

(d)  Renewal  Proposals. 

(1)  Renewal  proposals  for  existing  awards 
will  be  considered  in  the  same  manner  as 
proposals  for  new  endeavors.  A  renewal 
proposal  should  not  repeat  all  of  the 
information  that  was  in  the  original  proposal. 
The  renewal  proposal  should  refer  to  its 
predecessor,  update  the  parts  that  are  no 
longer  current,  and  indicate  what  elements  of 
the  research  are  expected  to  be  covered 
during  the  period  for  which  support  is 
desired.  A  description  of  any  significant 
findings  since  the  most  recent  progress  report 
should  be  included.  The  renewal  proposal 


should  treat,  in  reasonable  detail,  the  plans 
for  the  next  period,  contain  a  cost  estimate, 
and  otherwise  adhere  to  these  instructions. 

(2)  NASA  may  renew  an  effort  either 
through  amendment  of  an  existing  contract  or 
by  a  new  award. 

(e)  Length.  Unless  otherwise  specified  in 
the  NRA,  effort  should  be  made  to  keep 
proposals  as  brief  as  possible,  concentrating 
on  substantive  material.  Few  proposals  need 
exceed  15-20  pages.  Necessary  detailed 
information,  such  as  reprints,  should  be 
included  as  attachments.  A  complete  set  of 
attachments  is  necessary  for  each  copy  of  the 
proposal.  As  proposals  are  not  returned, 
avoid  use  of  "one-of-a-kind"  attachments. 

(f)  )oint  Proposals. 

(1)  Where  multiple  organizations  are 
involved,  the  proposal  may  be  submitted  by 
only  one  of  them.  It  should  clearly  describe 
the  role  to  be  played  by  the  other 
organizations  and  indicate  the  legal  and 
managerial  arrangements  contemplated.  In 
other  instances,  simultaneous  submission  of 
related  proposals  hom  each  organization 
might  be  appropriate,  in  which  case  parallel 
awards  would  be  made. 

(2)  Where  a  project  of  a  cooperative  nature 
with  NASA  is  contemplated,  describe  the 
contributions  expected  from  any 
participating  NAlSA  investigator  and  agency 
facilities  or  equipment  which  may  be 
required.  The  proposal  must  be  confined 
only  to  that  which  the  proposing 
organization  can  commit  itself.  "Joint" 
proposals  which  specify  the  internal 
arrangements  NASA  will  actually  make  are 
not  acceptable  as  a  means  of  establishing  an 
agency  commitment. 

(g)  Late  Proposals.  A  proposal  or 
modification  received  aJter  the  date  or  dates 
specified  in  an  NRA  may  be  considered  if 
doing  so  is  in  the  best  interests  of  the 
Government. 

(h)  Withdrawal.  Proposals  may  be 
withdrawn  by  the  proposer  at  any  time  before 
award.  Offerors  are  requested  to  notify  NASA 
if  the  proposal  is  funded  by  another 
organization  or  of  other  changed 
circumstances  which  dictate  termination  of 
evaluation. 

(i)  Evaluation  Factors 

(1)  Unless  otherwise  specified  in  the  NRA, 
the  principal  elements  (of  approximately 
equal  weight)  considered  in  evaluating  a 
proposal  are  its  relevance  to  NASA's 
objectives,  intrinsic  merit,  and  cost. 

(2)  Evaluation  of  a  proposal's  relevance  to 
NASA's  objectives  includes  the  consideration 
of  the  potential  contribution  of  the  effort  to 
NASA's  mission. 

(3)  Evaluation  of  its  intrinsic  merit 
includes  the  consideration  of  the  following 
foctors  of  equal  importance: 

(i)  Overall  scientific  or  technical  merit  of 
the  proposal  or  unique  and  innovative 
methods,  approaches,  or  concepts 
demonstrated  by  the  proposal. 

(ii)  Offeror's  capabilities,  related 
experience,  facilities,  techniques,  or  unique 
combinations  of  these  which  are  integral 
factors  for  achieving  the  proposal  objectives. 

(iii)  The  qualifications,  capabilities,  and 
experience  of  the  proposed  principal 
investigator,  team  leader,  or  key  personnel 
critical  in  achieving  the  proposal  objectives. 


(iv)  Ovraall  standing  among  similar 
proposals  and/or  evaluation  against  the  state- 
of-the-art. 

(4)  Evaluation  of  the  cost  of  a  proposed 
effort  may  include  the  realism  and 
reasonableness  of  the  proposed  cost  and 
available  funds. 

(j)  Evaluation  Techniques.  Selection 
decisions  will  be  made  following  peer  and/ 
or  scientific  review  of  the  proposals.  Several 
evaluation  technioues  are  regularly  used 
within  NASA.  In  all  cases  proposals  are 
subject  to  scientific  review  by  discipline 
specialists  in  the  area  of  the  proposal.  Some 
proposals  are  reviewed  entirely  in-house, 
others  are  evaluated  by  a  combination  of  in- 
house  and  selected  external  reviewers,  while 
yet  others  are  subject  to  the  fiill  external  peer 
review  technique  (with  due  regard  for 
conflict-of-interest  and  protection  of  proposal 
information),  such  as  by  mail  or  through 
assembled  panels.  The  final  decisions  are 
made  by  a  NASA  selecting  official.  A 
proposal  which  is  scientifically  and 
programmatically  meritorious,  but  not 
selected  for  award  during  its  initial  review, 
may  be  included  in  stibsequent  reviews 
unless  the  proposer  requests  otherwise. 

(k)  Selection  for  Award. 

(1)  When  a  proposal  is  not  selected  for 
award,  the  proposer  will  be  notified.  NASA 
will  explain  generally  why  the  proposal  was 
not  selected.  Proposers  desiring  additional 
information  may  contact  the  selecting  official 
who  %vill  arrange  a  debriefing. 

(2)  When  a  proposal  is  selected  fOT  award, 
negotiation  and  award  will  be  handled  by  the 
procurement  office  in  the  funding 
installation.  The  proposal  is  used  as  the  basis 
for  negotiation,  llie  contracting  officer  may 
request  certain  business  data  and  may 
forward  a  model  award  instrument  and  other 
information  pertinent  to  negotiation. 

(1)  Cancellation  of  NRA.  NASA  reserves  the 
right  to  make  no  awards  under  this  NRA  and 
to  cancel  this  NRA.  NASA  assumes  no 
liability  for  canceling  the  NRA  or  for 
anyone's  bilure  to  receive  actual  notice  of 
cancellation. 

1852.236-71    [Anwndedl 

21.  In  the  introductory  text  to  section 
1852.236-71,  the  citation  "1836.370(a)" 
is  revised  to  read  "1836.570(a)". 

1852.236-72    [AmMida^ 

22.  In  the  introductory  text  to  section 
1852.236-72,  the  citation  "1836.370(b)" 
is  revised  to  read  "1836.570(b)". 

1852.236-73    lAmwided] 

23.  In  the  introductory  text  to  section 
1852.236-73,  the  citation  "1836.570-1" 
is  revised  to  read  "  1836.570(c)". 

1852.236-74    [Amended] 

24.  In  the  introductory  text  to  section 
1852.236-74,  the  citation  "1836.570-2" 
is  revised  to  read  "1836.570(d)". 

1852.237-70    [AmaiMM] 

25.  In  the  introductory  text  to  section 
1852.237-70,  the  citation  "1837.1 10- 
70"  is  revised  to  read  "1837.110-70(a)". 
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1852.237-71,1862.237-72    [Ar 

26.  Sections  1852.237-71  and 
1852.237-72  are  revised  to  read  as 
follows: 

1862.237-71    Pansion  PortabUlty. 

As  prescribed  at  1837.110-70(b). 
insert  the  following  clause: 

Pension  Portability,  January  1997 

(a)  In  order  for  pension  costs  attributable 
to  employees  assigned  to  this  contract  to  be 
allowable  costs  under  this  contract,  the  plans 
covering  such  employees  must: 

(1)  Ck)mply  with  all  applicable  Government 
laws  and  regulations; 

(2)  Be  a  defined  contribution  plan,  or  a 
multiparty  defined  benefit  plan  operated 
under  a  collective  bargaining  agreement.  In 
either  case,  the  plan  must^  portable,  i.e., 
the  plan  follows  the  employee,  not  the 
employer; 

(3)  Provide  for  100  percent  employee 
vesting  at  the  earlier  of  one  year  of 
continuous  employee  service  or  contract 
termination;  and 

(4)  Not  be  modified,  terminated,  or  a  new 
plan  adopted  without  the  prior  written 
approval  of  the  cognizant  NASA  Contracting 
Officer. 

(b)  The  Ck>ntractor  shall  include  paragraph 
(a)  of  this  clause  in  subcontracts  for 
continuing  services  under  a  service  contract 
if: 

(1)  The  prime  contract  requires  pension 
portability; 

(2)  The  subcontracted  labor  dollars 
(excluding  any  burdens  or  profit/fee)  exceed 
$2,500,000  and  ten  percent  of  the  total  prime 
contract  labor  dollars  (excluding  any  burdens 
or  profit/ fee);  and 

(3)  Either  of  the  following  conditions 
exists: 

(i)  There  is  a  continuing  need  for  the  same 
or  similar  subcontract  services  for  a 
minimum  of  five  years  (inclusive  of  options), 
and  if  the  subcontractor  changes,  a  high 
percentage  of  the  predecessor  subcontractor's 
employees  are  expected  to  remain  with  the 
program;  or 

(ii)  The  employees  under  a  predecessor 
subcontract  were  covered  by  a  portable 
pension  plan,  a  follow-on  subcontract  or  a 
sulxx>ntract  consolidating  existing  services  is 
awarded,  and  the  total  subcontract  period 
covered  by  the  plan  covers  a  minimum  of 
five  years  (including  both  the  predecessor 
and  successor  subcontracts). 

(End  of  clause) 

1852.237-72    MantMcatlon  Of 
Unoomponsaied  Overttm*. 

As  prescribed  in  1837,110-70(c), 
insert  the  following  provision: 

Idantificalian  of  Uncompensated  Overtime, 
|Bnaar3rie97 

The  use  of  uncompensated  overtime  is 
neither  encouraged  nor  discouraged.  When 
the  proposed  uncompensated  overtime  is- 
consistent  with  an  officer's  written  policies 
and  practices,  NASA  will  consider  it  in 
proposal  evaluation,  including  the  evaluation 
of  cost  and  of  professional  compensation. 

(a)  Definitions.  As  used  in  this  provision: 


"Uncompensated  overtime"  means  the 
hours  worked  in  excess  of  an  average  of  40 
hours  per  «veek,  by  direct  charge  employees 
who  are  exempt  from  the  Fair  L,abor 
Standards  Act  (FLSA)  without  additional 
compensation.  Ck)mpensated  personal 
absences,  such  as  holidays,  vacations,  and 
sick  leave  shall  be  included  in  the  normal 
work  week  for  purposes  of  computing 
uncompensated  overtime  hours. 

"Effective  hourly  rate"  is  the  rate  that 
results  from  multiplying  the  hourly  rate  for 
a  40-hour  work  week  by  40,  and  then     - 
dividing  by  the  proposed  hours  per  week.  For 
example,  45  hours  proposed  on  a  40-hour 
work  seek  basis  at  S20.00  per  hour  would  be 
converted  to  an  effective  hourly  rate  of 
$17.78  per  hour  [($20.00x40)  divided  by 
45=$17.78|. 

(b)  For  any  hours  proposed  against  which 
an  effective  hourly  rate  is  applied,  the  Offeror 
shall  identify  in  its  proposal  the  hours  in 
excess  of  an  average  of  40  hours  per  week, 

at  the  same  level  of  detail  as  compensated 
hours,  and  the  effective  hourly  rate,  whether 
at  the  prime  or  subcontract  level.  This 
includes  uncompensated  overtime  hours  that 
are  in  indirect  cost  pools  for  personnel  whose 
regular  hours  are  normally  charged  direct. 
The  proposal  shall  include  the  rationale  and 
methodology  used  to  estimate  the  proposed 
amount  of  uncompensated  overtime. 

(c)  The  Offeror's  accounting  practices  used 
to  estimate  uncomptensated  overtime  must  be 
consistent  with  its  cost  accounting  practices 
used  to  accumulate  and  report 
uncompensated  overtime  hours. 

(d)  The  OfFeror  shall  include  with  its 
proposal  a  copy  of  its  policy  addressing 
uncompensated  overtime,  a  description  of 
the  timekeeping  and  accounting  systems 
used  to  record  all  hours  worked  by  FLSA- 
exempt  employees,  and  the  historical  basis 
for  the  uncompensated  overtime  hours 
proposed. 

(End  of  provision) 

1862.239-70    [AntMidsdl 

27.  In  the  introductory  text  to  section 
1852.239-70,  the  citation. 
"1839.7008(a)"  is  revised  to  read 
"1836.106(a)(1)". 

28.  In  the  introductory  text  to 
Alternate  I  of  section  1852.239-70,  the 
citation  "1839.7008(b)"  is  revised  to 
read  "1839.106-70(a)(2)". 

1862.241-70    [AnwndadI 

29.  In  the  introductory  text  to  section 
1852.241-70,  the  citation  "1841.501(b)" 
is  revised  to  read  "1841.501-70". 

PART  187a-NA8A  8UPPLEMB«TARY 
REGULATIONS 

Subpart  1870.2— (Removed] 

30.  Subpart  1870.2  is  removed. 
Subpart  1870.5   [Ramovd] 

31.  Subpart  1870.5  is  removed. 


PART  1871— IMDORANGE 
PROCUREMENT  PROCEDURES 

1871.406-1    [AnwndMq 

32.  In  section  1871.401-6,  paragraph 
(a)(2)  is  revised  and  a  new  paragraph 
(a)(3)  is  added  to  read  as  follows: 

1871.401'^   Cwnmerclal  Itanw. 

(a)*  •  * 

(2)  MidRange  procedures  shall  also  be 
used,  to  the  extent  applicable,  for 
commercial  item  acquisitions 
accomplished  under  FAR  subpart  13.6, 
Test  Program  for  Certain  Commercial 
Items. 

(3)  Contract  type  shall  be  in 
accordance  with  FAR  12.207. 

PART  1872— {ADDED] 

33.  Part  1872  ib  added  to  read  as 
follows: 

PART  1872— ACQUISITIONS  OF 
INVESTIGATIONS 

1872.000    Scope  of  part. 

Subpart  1872.1— The  Invwtigallon 
AcquMtion  System 

1872.101  General. 

1872.102  Key  features  of  the  system. 

1872.103  Management  responsibilities. 

Subpart  1872.2— AppHcaMIHy  of  the 


1872.201  General. 

1872.202  Criteria  for  determining 
applicability. 

1872.203  Applicable  programs  and 
activities. 

1872.204  Approval. 

Subpart  1872.3— The  Announcamant  o( 
Opportunity 

1872.301  General. 

1872.302  Preparatory  effort 

1872.303  Responsibilities. 

1872.304  Proposal  opportunity  period. 

1872.305  Guidelines  for  announcement  of 
oppcMtunity. 

1872.306  Announcement  of  opp9rtunity 
soliciting  foreign  participation. 

1872.307  Guidelines  for  proposal 
preparation. 

Subpart  187^4— EvahiaOon  of  Propoaais 

1872.401  General. 

1872.402  <]riteria  for  evaluation. 

1872.403  Methods  of  evaluation. 
1872.403-1    Advisory  subcommittee 

evaluation  process. 
1872.405-2    Contractor  evaluation  process. 
1872.403-3    Government  evaluation 

process. 

1872.404  Engineering,  integration,  and 
management  evaluation. 

1872.405  Program  office  evaluation. 

1872.406  Steering  committee  review. 

1872.407  Principles  to  apply. 
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SubfMrt  1872.5— TfM  Seiectfon  Process 

1872.501  Genefal. 

1872.502  Decisions  to  be  made. 

1872.503  The  selection  statement. 

1872.504  Notification  of  proposers. 

1872.505  Debriefing. 

Subpart  1872.6— Payiosd  Formulation 

1872.601     Payload  formulation. 

Subpart  1872.7— Acquisition  and  OttMr 
Considsrations 

1872.701  Early  involvement  essential. 

1872.702  Negotiation,  discussions  and 
contract  award. 

1872.703  Applications  of  the  Federal 
Acquisition  Regulation  (FAR)  and  the 
NASA  FAR  Supplement. 

1872.704  Other  administrative  and 
functional  requirements. 

1872.705  Format  of  amiouncement  of 
opportunity. 

1872.705-1    Appendix  A:  General 

instructions  and  provisions. 
1872.705-2    Appendix  B:  Guidelines  for 

proposal  preparation. 
1872.705-3    Appendix  C  Glossary  of  terms 

and  abbreviations  associated  with 

investigations. 

Authority:  42  U.S.C.  2473(c)(1). 

1872.000    Scops  of  part 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of 
investigations. 

Subpart  1872.1— The  Investigation 
Acquisition  System 


1872.101 

The  investigation  acquisition  system 
encourages  the  participation  of 
investigators  and  the  selection  of 
investigations  which  contribute  most 
effectively  to  the  advancement  of 
NASA's  scientific  and  technological 
objectives.  It  is  a  system  separate  from 
the  acquisition  process,  but  requiring 
the  same  management  and  discipline  to 
assure  compliance  with  statutory 
requirements  and  considerations  of 
equity. 

1872.102    Ksyfsaturasofttwsyslsm. 

(aKl)  Use  of  the  system  commences 
with  a  Program  Associate 
Administrator's  determination  that  the 
investigation  acquisition  process  is 
appropriate  for  a  program.  An 
Announcement  of  Opportunity  (AO)  is 
disseminated  to  the  interested  scientific 
and  technical  commimities.  This 
soUcitation  does  not  specify  the 
investigations  to  be  proposed  but 
solicits  investigative  ideas  which 
contribute  to  broad  objectives.  In  order 
to  determine  which  of  the  proposals 
should  be  selected,  a  formal  competitive 
evaluation  process  is  utilized.  The 
evaluation  for  merit  is  normally  made 
by  experts  in  the  fields  represented  by 


the  proposals.  Care  should  be  taken  to 
avoid  conflicts  of  interest.  These 
evaluators  may  be  from  NASA,  other 
Government  agencies,  imiversities.  or 
the  commercial  sector.  Along  with  or 
subsequent  to  the  evaluation  for  merit, 
the  other  factors  of  the  proposals,  such 
as  engineering,  cost,  and  integration 
aspects,  are  reviewed  by  specialists  in 
those  areas.  The  evaluation  conclusions 
as  well  as  considerations  of  budget  and 
other  factors  are  used  to  formulate  a 
complement  of  recommended 
investigations.  A  steering  committee 
serving  as  staff  to  the  Program  Associate 
Administrator  (Program  AA),  or 
designee  when  source  selection 
authority  is  delegated,  reviews  the 
proposed  payload  or  program  of 
investigation,  the  iterative  process,  and 
the  selection  recommendations.  The 
steering  committee  serves  as  a  forum 
where  different  interests,  such  as  flight 
program,  discipline  management,  and 
administration,  can  be  weighed. 

(2)  The  Program  AA,  or  designee, 
selects  the  proposals  that  will 
participate  in  the  program.  Once 
selected,  an  investigator  is  assigned 
appropriate  responsibilities  relating  to 
the  investigation  through  a  contract 
with  the  institution.  For  foreign 
investigators,  these  responsibilities  will 
usually  be  outlined  in  an  agreement 
between  NASA  and  the  sponsoring 
governmental  agency  in  the 
investigator's  country. 

(b)  The  AO  process  provides  a 
disciplined  approach  to  investigation 
acquisition.  'The  following  major  steps 
must  be  followed  in  each  case: 

(1)  The  AO  shall  be  signed  by  the 
Program  AA  and  shall  be  widely 
distributed  to  the  scientific, 
technological,  and  applications  user 
communities,  as  appropriate. 

(2)  An  evaluation  team  shall  be 
formed  including  recognized  peers  of 
the  investigators. 

(3)  A  project  office  will  be  assigned  to 
assess  the  engineering,  cost,  integration, 
and  management  aspects  of  the 
proposals. 

(4)  A  program  office  will  be 
responsible  to  formulate  a  complement 
of  investigations  consistent  with  the 
objectives  stated  in  the  AO.  cost,  and 
schedule  constraints. 

(5)  A  steering  committee  appointed  by 
the  appropriate  Program  AA  shall 
review  the  proposed  investigations  for 
relevance  and  merit,  will  assure 
compUance  with  the  system  as 
described  in  this  Handbook,  and  make 
selection  recommendations. 

(6)  The  Source  Selection  Official  shall 
be  the  Program  AA  or  the  Program  AA's 
designee. 


(c)  Payloads  will  be  formulated 
consisting  of  investigations  selected 
through  the  AO  process  and/or  other 
authorized  methods. 

1 872. 1 03    Management  responsibilities. 

(a)  Program  AAs  are  responsible  for 
overseeing  the  process  and  for  making 
key  decisions  essential  to  the  process 
including: 

(1)  Determination  to  use  the 
investigation  acquisition  system. 

(2)  Appointment  of  the  steering 
committee  members. 

(3)  Designation  of  a  staff  to  assure 
uniformity  in  the  issuance  of  the  AO 
and  conformity  with  the  required 
procedures  in  the  evaluation  and 
selection.  - 

(4)  Reuse,  to  the  maximum  extent 
practicable,  of  space  hardware  and 
support  equipment. 

(5)  Determination  to  use  advisory 
subcommittees,  contractor,  or  full-time 
Government  employees  only  in  the 
evaluation  process. 

(6)  Issuance  of  the  AO. 

(7)  Selection  of  investigations  and 
investigators,  determination  of  need  of  a 
definition  phase,  determination  of  the 
role  of  the  investigator  with  regard  to 
providing  essential  investigation 
hardware  and  services,  and 
determination  of  the  need  for  payload 
specialists. 

(8)  Assure  consideration  is  given  to 
minorities  in  the  establishment  of  peer 
groups,  distribution  of  the  AO  and  in 
the  selection  of  investigations. 

(9)  Provide  a  framework  for 
cooperative  foreign  participation  in 
Space  Shuttle,  Spacelab,  and  Space 
Station  missions. 

(b)  The  Program  AA  should  call  upon 
any  required  experts  throughout  the 
process. 

Subpart  1872.2-Applicability  of  the 


1872.201 

The  system  used  for  acquisition  of 
investigations  is  separate  fit>m  the 
agency  procedures  for  acquisition  of 
known  requirements.  A  decision  to  use 
this  special  acquisition  process  will  be 
based  on  a  determination  that  it  is  the 
most  suitable  to  meet  program  needs. 
The  decision-making  official  will 
consider  the  criteria  for  use  of  the 
system.  The  project  plan  or  other 
documentation  should  discuss  the 
proposed  mode  of  investigations 
selection. 
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1872.202   Crttartatordttwrmming 
flppUcsbNIty. 

(a)  The  decision  to  use  the 
investigations  acquisition  process  as  an 
alternative  to  the  normal  planning  and 
acquisition  process  can  only  be  made 
after  consideration  of  the  conditions 
wluch  require  its  use.  All  of  the 
following  conditions  should  exist  before 
deciding  that  the  system  is  applicable: 

(1)  NASA  has  a  general  objective 
which  can  be  furthered  through  novel 
experimental  approaches.  To  develop 
such  approaches,  NASA  wishes  to  draw 
upon  the  broadest  possible  reservoir  of 
ideas. 

(2)  Choices  must  be  made  among 
competing  ideas  in  expanding 
knowledge. 

(3)  Individual  participation  of  an 
investigator  is  essential  to  exploitation 
of  the  opportimity. 

(b)  The  investigations  acquisition 
process  shall  not  be  used  when  any  of 
the  following  characteristics  are  present: 

(1)  The  requiring  office  can  denne  a 
requirement  sufficiently  to  allow  for 
normal  acquisition. 

(2)  The  program  is  extremely 
complex,  requiring  speciaUzed 
integration,  coordination,  or  other 
special  handling,  or  extending  over  a 
lengthy  period  wherein  individual 
participation  is  not  essential. 

1872.203   AppNeiMe  programs  and 
■biiviDee. 

The  investigation  acquisition  process 
is  most  suitable  for  investigations  aimed 
at  exploration  requiring  several  imique 
sensors  or  instruments,  but  it  has  been 
used  successfully  in  the  following  types 
of  activities: 

(a)  Exploration  and  space  research 
flights.  (1)  Examples  include  Space 
Transportation  System  (STS)  flights 
with  attached  payloads,  generally 
Spacelab  payloads;  and  hee-flying 
spacecraft,  such  as  Explorers,  JPioneers, 
Space  Telescope,  Landsats,  and  Lcmg 
Duration  Exposure  Facilities. 

(2)  Types  of  opportunity  include: 

(i)  Participation  as  a  Prhidpal 
Investigator  (PI)  responsible  for 
conceiving  and  conducting  a  space 
investigation  (This  may  involve  a  major 
piece  of  instnunentation.  In  the  case  of 
a  "facility"  at  "multiuser"  payload. 
each  Pi's  responsibilities  woidd 
ordinarily  involve  a  relatively  minor 
porti(m  of  the  total  instrument.); 

(ii)  An  opportimity  to  serve  on  a  Pi's 
team  as  a  member  or  Co-Investigator; 

(iii)  An  opportunity  that  generally 
involves  the  use  of  data  from  another 
investigator's  instrument  as  a  guest 
investigator  or  guest  observer  (Guest 
investigates  usually  participate  after 
the  primary  objectives  have  been 


satisfied  for  the  investigations 
involved.);  and 

(iv)  A  team  formed  from  selected 
investigators  to  assist  in  defining 
planned  mission  objectives  and/ or  to 
determine,  in  a  general  manner,  the 
most  meaningful  instnunents  to 
accompli^  the  mission  objectives. 

(3)  llie  investigation  acquisition 
process  may  be  appUcable  to  all  types 
of  opportunities,  llie  supposition, 
common  in  these  opportunities  is  that 
the  best  ideas  and  approaches  are  likely 
to  result  from  the  broadest  possible 
involvement  of  the  scientific, 
technological  or  applications  user 
communities. 

(b)  Minor  missions.  (1)  Examples 
include  research  aircraft,  sounding 
rockets,  balloons,  and  minor  missions 
that  are  generally  of  short  duration, 
small  in  size,  often  single  purpose,  and 
subject  to  repetition.  Many 
investigations  are  follow-on  to  past- 
flight  investigations. 

(2)  Types  of  opportimity  include: 
(i)  Pis  responsible  for  investigation; 

and 
(ii)  Data  use  or  analysis. 

(3)  Opportunities  for  participation  on 
minor  missions  are  generally  suitable 
for  normal  acquisition  procedures.  The 
use  of  an  announcement  describing  the 
general  nature  and  schedule  of  flights 
may  be  appropriate  when  considered 
necessary  to  broaden  participation  by 
requesting  investigator-initiated 
research  proposals.  Normal  acquisition 
procedures  shall  be  used  for  follow-on 
repeat  flights.  Although  NASA  seeks 
unique,  iimovative  ideas  for  these 
missions,  the  prospect  of  reflight  and 
the  latitude  in  determining  number  and 
schedule  of  flights  argue  against  the 
need  for  the  use  of  the  investigations 
acquisition  process  to  force  dissimilar 
proposals  into  an  annual  or  periodic 
competitive  structure.  On  the  other 
hand,  thwe  are  some  minor  missions 
addressed  to  specific  limited 
opportunities;  for  example,  a  solar 
eclipse.  When  such  limitations  indicate 
that  the  special  competitive  structure  is 
needed,  it  should  be  authorized. 

(c)  Operational  and  operational 
prototype  spacecraft.  (1)  Examples 
include  spacecraft  built  for  NASA  and 
other  agencys'  missions. 

(2)  The  user  agency  can  be  expected 
to  specify  performance  parameters. 
Payload  definition  will  be  the 
responsibility  of  the  user  agency  and 
NASA.  Specifications  sufficient  for 
normal  acquisition  procedures  can  be 
produced.  Use  of  data  from  the  mission 
is  the  responsibility  of  the  user  agency. 
Thus,  the  investigation  acquisition 
process  is  not  required. 


(d)  Supporting  Research  and 
Technology  (SR&T).  (1)  Examples 
include  studies,  minor  developments, 
instrument  conceptualization,  ground- 
based  observations,  laboratory  and 
theoretical  supporting  research,  and 
data  reduction  and  analysis  which  is 
unconstrained  by  a  specific  opportunity. 

(2)  Programs  in  these  areas  tend  to  go 
forward  on  a  continuing  basis,  rather 
than  exploiting  unique  opportunities. 
Normal  acquisition  procedures  should 
be  used.  A  general  announcement  of 
area  of  interest  could  be  made  when 
greater  participation  is  deemed 
advisable. 

1872.204    ApprovaL 

The  Program  AA  is  responsible  for 
determining  whether  or  not  to  use  the 
investigations  acquisition  process. 
Normally  on  major  projects,  or  when  a 
project  plan  is  required,  use  of  the 
investigation  acquisition  system  will  be 
justifi^  and  recommended  in  the 
project  planning  documentation  and 
will  be  coordinated  with  staff  offices 
and  discussed  in  the  planning 
presentation  to  the  Deputy 
Administrator  or  designee. 

Subpart  1872.3— Tha  Announcamant  of 
Opportunity 

1872.301  Qeneral. 

An  announcement  of  opportunity 
(AO)  is  characterized  by  its  generality. 
However,  it  is  essential  that  the  AO 
contains  sufficient  data  in  order  to 
obtain  meaningful  proposals.  To  a 
considerable  extent,  the  detail  and 
depth  of  the  AO  will  depend  on  the 
objective.  The  purpose  is  to  get  adequate 
information  to  assess  the  relevance, 
merit,  cost,  and  management 
requirements  without  overburdening  the 
proposer. 

1872.302  Preparatory  aflort 

(a)  Headquartera  offices  and  the 
responsible  project  installation  must 
consult  prior  to  release  of  the  AO. 

(b)  The  program  office  shall: 

(1)  Synopsize  the  AO  in  the 
Commerce  Business  Daily  prior  to  the 
time  of  release; 

(2)  Determine  if  there  is 
instrumentation  or  support  equipment 
available  which  may  be  appropriate  to 
the  AO  with  all  necessary  background 
data  considered  essential  for  use  by  a 
proposer; 

(3)  Determine  mailing  lists,  including 
the  mailing  list  maintained  by  the 
International  Affairs  Division,  Office  of 
External  Relations,  for  broad 
dissemination  of  the  AO;  and 

(4)  Assure  mandatory  provisions  are 
contained  in  the  AO. 
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(c)  Other  methods  of  dissemination  of 
the  AO  may  also  be  used,  such  as  the 
use  of  press  releases,  etc.  When 
possible,  the  AO  should  be  widely 
pubUcized  through  pubUcations  of 
appropriate  professional  societies; 
however,  NASA  policy  does  not  allow 
pa)anent  for  the  placement  of 
advertisements. 

1t72.303    RcaponsiMlitles. 

(a)  The  program  office  originator  is 
responsible  for  the  content  of  the  AO 
and  coordination  with  concerned 
Headquarters  offices  and  field 
installations.  All  personnel  involved  in 
the  evaluation  of  proposals  are 
responsible  for  familiarizing  themselves 
and  complying  with  this  part  and  other 
applicable  regulations.  To  this  end,  they 
are  expected  to  seek  the  advice  and 
guidance  of  appropriate  Headquarters 
program  and  staff  offices,  and  Project 
Installation  management. 

(b)  The  Program  Office  is  also 
responsible  for  coordinating  the  AO 
with  the  International  Affairs. 
Educational  Affairs,  Management 
Support  Divisions,  Office  of  External 
Relations,  Office  of  General  Counsel, 
and  Office  of  Acquisition  prior  to 
issuance  (see  NMI  1362.1,  Initiation  and 
Development  of  International 
Cooperation  in  Space  and  Aeronautical 
Prooams). 

(c)  Concturence  of  the  Office  of 
Acquisition  is  required  before  issuance 
ofan  AO. 

1872.304    Proposal  opportunity  parted. 

(a)  The  AO  must  accommodate  to  the 
maximum  extent  practicable 
opportimities  afforded  by  the  Shuttle/ 
Spacelab  flights.  The  following  methods 
may  be  used  to  enable  an  AO  to  be  open 
for  an  extended  period  of  time  and/or  to 
cover  a  series  or  range  of  flight 
possibiUties  or  disciplines: 

(1)  The  AO  may  be  issued  estabUshing 
a  number  of  proposal  submission  dates. 
Normally,  no  more  than  three  proposal 
submission  dates  should  be  estabhshed. 
The  submittal  dates  may  be  spread  over 
the  number  of  months  most  compatible 
with  the  possible  flight  opportunities 
and  the  availability  of  resources 
necessary  to  evaluate  and  fund  the 
proposals. 

(2)  The  AO  may  be  issued  establishing 
a  single  proposal  submission  date. 
However,  the  AO  could  provide  that 
NASA  amend  the  AO  to  provide  for 
subsequent  dates  for  submission  of 
proposals,  if  additional  investigations 
are  desired  ivithin  the  AO  objectives. 

(3)  The  AO  may  provide  for  an  initial 
submission  date  with  the  AO  to  remain 
open  for  submission  of  additional 
proposals  up  to  a  final  cutoff  date.  This 


final  date  should  be  related  to  the 
availability  of  resources  necessary  to 
evaluate  the  continuous  flow  of 
proposals,  the  time  remaining  prior  to 
the  fUght  opportimity(s)  contemplated 
by  the  AO,  and  payload  funding  and 
availability. 

(b)  Generally,  a  core  payload  of 
investigations  would  be  selected  firom 
the  initial  submission  of  proposals 
under  the  above  methods  of  open-ended 
AOs.  These  selections  could  be  final  or 
tentative  recognizing  the  need  for 
further  definition.  Proposals  received  by 
subsequent  submission  dates  would  be 
considered  in  the  scope  of  the  original 
AO  but  would  be  subject  to  the 
opportunities  and  resources  remaining 
available  or  the  progress  being  made  by 
prior  selected  investigations. 

(c)  Any  proposal,  whether  received  on 
the  initial  submission  or  subsequent 
submission,  requires  notification  to  the 
investigator  and  the  investigator's 
institution  of  the  proposal  disposition. 
Some  of  the  proposals  will  be  rejected 
completely  and  the  investigators 
immediately  notified.  The  remaining 
unselected  proposals  may,  if  agreeable 
with  the  proposers,  be  held  for  later 
consideration  and  funding  and  the 
investigator  so  notified.  However,  if  an 
investigator's  proposal  is  considered  at 

a  later  date,  the  investigator  must  be 
given  an  opportunity  to  validate  the 
proposal  with  the  investigator's 
institution  and  for  updating  the  cost  and 
other  data  contained  in  the  original 
submission  prior  to  a  final  selection.  In 
summary,  NASA  may  retain  proposals, 
receiving  Category  I,  II,  or  III 
classifications  (see  1872.403-1  (e)).  for 
possible  later  sponsorship  until  no 
longer  feasible  to  consider  the  proposal. 
When  this  final  stage  is  reached,  the 
investigator  must  be  promptly  notified. 
Proposing  investigators  not  desiring 
their  proposals  be  held  for  later 
consideration  should  be  given  the 
opportunity  to  so  indicate  in  their 
original  submissions. 

1872.305    Ouidallnes  for  Announcement  of 
Opportunity. 

(a)  The  AO  should  be  tailored  to  the 
particular  needs  of  the  contemplated 
investigations  and  be  complete  in  itself. 
Each  AO  will  identify  the  originating 
program  office  and  be  numbered 
consecutively  by  calendar  year,  e.g., 
OA-1-95.  OA-2-95:  OLMSA-1-95: 
OSS-1-95;  etc.  The  required  format  and 
detailed  instructions  regarding  the 
contents  of  the  AO  are  contained  in 
1872.705. 

(b)  The  General  Instructions  and 
Provisions,  Appendix  A  (see  1872.705- 
1)  are  necessary  to  accommodate  the 
unique  aspects  of  the  AO  process. 


Therefore,  they  must  be  appended  to 
each  AO. 

(c)  At  the  time  of  issuance,  copies  of 
the  AO  must  be  furnished  to 
Headquarters,  Office  of  Acquisition 
(Code  HS)  and  Office  of  General 
Counsel  (Code  GK). 

(d)  Proposers  should  be  informed  of 
significant  departures  from  scheduled 
dates  for  activities  related  in  the  AO. 

1872.300    Announcement  of  Opportunity 
soliciting  foreign  participatton. 

Proposals  for  participation  by 
individuals  outside  the  U.S.  shall  be 
submitted  in  the  same  format  (excluding 
cost  plans)  as  U.S.  proposals, 
typewritten  in  EngUsh,  and  reviewed 
and  endorsed  by  the  appropriate  foreign 
governmental  agency.  If  letters  of 
"Notice  of  Intent"  are  required,  the  AO 
should  indicate  that  they  be  sent  to 
Headquarters,  Office  of  External 
Relations,  International  Relations 
Division  (Code  IR).  Should  a  foreign 
proposal  be  selected,  NASA  will  arrange 
with  the  sponsoring  foreign  agency  for 
the  proposed  participation  on  a  no- 
exchange-of-funds  basis,  in  which 
NASA  and  the  sponsoring  agency  will 
each  bear  the  cost  of  discharging  its 
respective  responsibilities.  Note  that 
additional  guidelines  applicable  to 
foreign  proposers  are  contained  in  the 
Management  Plan  Section  of  Appendix 
B  (see  1872.705-2)  and  must  be 
included  in  any  Guidelines  for  Proposal 
Preptuation  or  otherwise  furnished  to 
foreign  proposers. 

1872.307   Quktoiines  for  proposal 
preparation. 

While  not  all  of  the  guidelines 
outlined  in  Appendix  B  will  be 
applicable  in  response  to  every  AO,  the 
investigator  should  be  informed  of  the 
relevant  information  required.  The 
proposal  may  be  submitted  on  a  form 
supplied  by  the  Program  Office. 
However,  the  proposal  should  be 
submitted  in  at  least  two  sections: 

(a)  Investigation  and  Technical 
Section;  and  (b)  Management  and  Cost 
Section  as  described  in  Appendix  B. 

SabfMrt  1872.4— Evaluation  of 
Prppoaals 


1872.401 

(a)  The  evaluation  process  considers 
the  aspects  of  each  proposal  by  the 
following  progressive  sorting: 

(1)  A  review  resulting  in  a 
categorization  is  performed  by  using  one 
of  the  methods  or  combination  of  the 
methods  outlined  in  1872.403.  The 
purpose  of  this  initial  review  is  to 
determine  the  scientific  and/or 
technological  merit  of  the  proposals  in 
the  context  of  the  AO  objectives. 
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(2)  Those  proposals  which  are 
considered  to  have  the  greatest  scientific 
or  technological  merit  are  then  reviewed 
in  detail  for  the  engineering, 
management,  and  cost  aspects,  usually 
by  the  project  office  at  the  installation 
responsible  for  the  project. 

(3)  Final  reviews  are  performed  by  the 
program  office  and  the  steering 
committee  and  are  aimed  at  developing 
a  group  of  investigations  which 
represent  an  integrated  payload  or  a 
well-balanced  program  of  investigation 
which  has  the  best  possibility  for 
meeting  the  AO's  objectives  within 
programmatic  constraints. 

(b)  The  importance  of  considering  the 
interrelationship  of  the  several  aspects 
of  the  proposals  to  be  reviewed  in  the 
process  and  the  need  for  carefully 
planning  their  treatment  should  not  be 
overlooked.  An  evaluation  plan  should 
be  developed  before  issuance  of  the  AO. 
It  should  cover  the  recommended 
staffing  for  any  subcommittee  or 
contractor  support,  review  guidelines  as 
well  as  the  procediuvl  flow  and 
schedule  of  the  evaluation.  While  not 
mandatory,  such  a  plan  should  be 
considered  fat  each  AO.  A  fuller 
discussion  of  the  evaluation  and 
selection  process  is  included  in  the 
following  sections  of  this  subpart. 

1872.402    Criteria  for  evaKMrtloa 

(a)  Each  AO  must  indicate  those 
criteria  which  the  evaluators  will  apply 
in  evaluating  a  proposal.  The  relative 
importance  of  each  criterion  must  also 
be  stated.  This  information  will  allow 
investigators  to  make  informed 
judgments  in  formulating  proposals  that 
best  meet  the  stated  objectives. 

(b)  Following  is  a  list  of  general 
evaluation  criteria  appropriate  for 
inclusion  in  most  AOs: 

(1)  The  scientific,  applications,  and/or 
technological  merit  of  the  investigation. 

(2)  The  relevance  of  the  proposed 
investigation  to  the  AO's  statcKl 
scientific,  applications,  and/or 
technological  objectives. 

(3)  The  ccnnpetence  and  experience  of 
the  investigator  and  any  investigative 
team. 

(4)  Adequacy  of  whatever  apparatus 
may  be  proposed  with  particular  regard 
to  its  ^ility  to  supply  Uie  data  needed 
for  the  investigation. 

(5)  The  reputation  and  interest  of  the 
investigator's  institution,  as  measured 
by  the  willingness  of  the  institution  to 
provide  the  support  necessary  to  ensure 
that  the  investigation  can  be  completed 
satisfactorily. 

(6)  Cost  and  management  aspects  will 
be  considered  in  all  selections. 

(7)  Other  or  additional  criteria  may  be 
used,  but  the  evaluation  criteria  must  be 


germane  to  the  accomplishment  of  the 
stated  objectives. 

(c)  Once  the  AO  is  issued,  it  is 
essential  that  the  evaluation  criteria  be 
applied  in  a  uniform  manner.  If  it 
becomes  apparent,  before  the  date  set 
for  receipt  of  proposals,  that  the  criteria 
or  their  relative  importance  should  be 
changed,  the  AO  will  be  amended,  and 
all  known  recipients  will  be  informed  of 
the  change  and  given  an  adequate 
opportunity  to  consider  it  in  submission 
of  their  proposals.  Evaluation  criteria 
and/or  their  relative  importance  will  not 
be  changed  after  the  date  set  for  receipt 
of  proposals. 

1872.403    Methods  Of  evaiuatkMi. 

Alternative  methods  are  available  to 
initiate  the  evaluation  of  proposals  . 
received  in  response  to  an  AO.  These 
are  referred  to  as  the  Advisory 
Subcommittee  Evaluation  Process,  the 
Contractor  Evaluation  Process,  and  the 
Government  Evaluation  Process.  In  all 
processes,  a  subcommittee  of  the 
appropriate  Program  Office  Steering 
Committee  will  be  formed  to  categorize 
the  proposals.  Following  categorization, 
those  proposals  still  in  consideration 
will  be  processed  to  the  selection 
official. 

1872.403-1    AdvlMfy  aubcommittee 
•valuatkMi  procMia. 

(a)  Evaluation  of  scientific  and/or 
technological  merit  of  proposed 
investigations  is  the  responsibility  of  an 
advisory  subcommittee  of  the  Steering 
Committee.  The  subccHnmittee 
constitutes  a  peer  group  qualified  to 
judge  the  scientific  and  technological 
aspects  of  all  investigation  proposals. 
One  or  more  subcommittees  may  be 
established  depending  on  the  breadth  of 
the  technical  or  scientific  disciplines 
inherent  in  the  AO's  objectives.  Each 
subcommittee  represents  a  discipline  or 
grouping  of  closely  related  disciplines. 
To  maximize  the  quality  of  the    . 
subcommittee  evaluation  and 
categorization,  the  following  conditions 
of  selection  and  appointment  should  be 
considered. 

(1)  The  subcommittee  normally 
should  be  established  on  an  ad  hoc 
basis. 

(2)  Qualifications  and 
acknowledgment  of  the  professional 
abilities  of  the  subcommittee  members 
are  of  primary  importance.  Institutional 
affiliations  are  not  sufficient 
qualifications. 

(3)  The  executive  secretary  of  the 
subcommittee  must  be  a  full-time  NASA 
employee. 

(4)  Subcommittee  members  should 
normally  be  appointed  as  early  as 


possible  and  prior  to  receipt  of 
proposals. 

(5)  Care  must  be  taken  to  avoid 
conflicts  of  interest.  These  include 
financial  interests,  institutional 
affiliations,  professional  biases  and 
associations,  as  well  as  familiar 
relationships.  Conflicts  could  further 
occur  as  a  result  of  imbalance  between 
Government  and  non-Govemment 
appointees  or  membership  from   ~ 
institutions  representing  a  singular 
school  of  thought  in  discipline  areas 
involving  competitive  theories  in 
approach  to  an  investigation. 

(6)  The  subcommittee  should  convene 
as  a  group  in  closed  sessions  for 
proposal  evaluation  to  protect  the 
proposer's  proprietary  ideas  and  to 
allow  frank  discussion  of  the  proposer's 
qualifications  and  the  merit  of  the 
proposer's  ideas.  Lead  review 
responsibility  for  each  proposal  may  be 
assigned  to  members  most  qualified  in 
the  involved  discipline.  It  is  important 
that  each  proposal  be  considered  by  the 
entire  subcommittee. 

(b)  It  may  not  be  possible  to  select  a 
subcommittee  fully  satisfying  all  of  the 
conditions  described  in  paragraph  (a)  of 
this  section.  It  is  the  responsibility  of 
the  nominating  and  appointing  officials 
to  make  trade-offs,  where  necessary, 
among  the  criteria  in  paragraph  (a)  of 
this  section.  This  latitude  permits 
flexibility  in  making  decisions  in  accord 
with  circumstances  of  each  application. 
In  so  doing,  however,  it  is  emphasized 
that  recognized  expertise  in  evaluating 
dissimilar  proposals  is  essential  to  the 
continued  workability  of  the 
investigation  acquisition  process. 

(c)  Candidate  subcommittee  members 
should  be  nominated  by  the  office 
having  responsibility  for  the  evaluation. 
Nominations  should  be  approved  in 
accordance  with  NMI  1150.2, 
"Establishment,  Operation,  and 
Duration  of  NASA  Advisory 
Committees.  "  The  notification  of 
appointment  should  specify  the 
duration  of  assignment  on  the 
subcommittee,  provisions  concerning 
conflicts  of  interest,  and  arrangements 
regarding  honoraria,  per  diem,  and 
travel  when  actually  employed. 

(d)  It  is  important  that  members  of  the 
subcommittee  be  formally  instructed  as 
to  their  responsibilities  with  respect  to 
the  investigation  acquisition  process, 
even  where  several  or  all  of  the 
members  have  served  previously.  This 
briefing  of  subcommittee  members 
should  include: 

(1)  Instruction  of  subcommittee 
members  on  agency  policies  and 
procedures  pertinent  to  acquisition  of 
investigations. 
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(2)  Review  of  the  program  goals.  AO 
objectives,  and  evaluation  criteria, 
including  relative  importance,  which 
provide  the  basis  for  evaluation. 

(3)  Instruction  on  the  use  of 
preliminary  proposal  evaluation  data 
furnished  by  the  Installation  Project 
OfBce.  The  subcommittee  should 
examine  these  data  to  gain  a  Iwtter 
understanding  of  the  proposed 
investigations,  any  associated  problems, 
and  to  consider  cost  in  relation  to  the 
value  of  the  investigations'  objectives. 

(4)  Definition  of  responsibility  of  the 
subcommittee  for  evaluation  and 
categoriration  with  respect  to  scientific 
and/or  technical  merit  in  accordance 
with  the  evaluation  criteria. 

(5)  bistruction  for  dociunentati(Hi  of 
deliberations  and  categorizations  of  the 
subcommittee. 

(6)  Inform  the  chairperson  of  the 
subcommittee  and  all  members  that  they 
should  familiarize  themselves  with  the 
provisions  of  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch.  5  CFR  part  2635.  and  the 
Supplemental  Standards  of  Ethical 
Conduct  for  employees  of  the  National 
Aeronautics  and  Space  Administration, 
5  CFR  part  6901.  regarding  confbcts  of 
interest.  Members  a^oUld  inform  the 
appointing  authority  if  their 
participation  presents  a  real  or  apparent 
conflict  of  interest  situation.  In  addition, 
all  participants  should  inform  the 
selection  official  in  the  event  they  are 
subjected  to  pressure  or  improper 
contacts. 

(7)  Inform  members  that  prior  to  the 
selection  and  announcement  of  the 
successful  investigators  and 
investigations,  subcommittee  members 
and  NASA  personnel  shall  not  reveal 
any  information  concerning  the 
evaluation  to  anyone  who  is  not  also 
participating  in  the  same  evaluation 
proceedings,  and  then  only  to  the  extent 
that  such  information  is  required  in 
connection  with  such  proceedings. 
Also,  inform  members  that  subsequent 
to  selection  of  an  investigation  and 
announcement  of  negotiations  with  the 
investigator's  institution,  information 
concerning  the  proceedings  of  the 
subcommittee  and  data  developed  by 
the  subcommittee  will  be  made 
available  to  others  within  NASA  only 
when  the  requestor  demonstrates  a  need 
to  know  for  a  NASA  purpose.  Such 
information  will  be  made  available  to 
persons  outside  NASA  including  other 
Gov«Tunent  agencies,  only  when  such 
disclosure  is  concurred  in  by  the  Office 
of  General  Counsel.  In  this  connection, 
reference  is  made  to  18  U.S.C.  1905 
which  provides  criminal  sanctions  if 
any  officer  or  employee  (including 
special  employees)  of  the  United  States 


discloses  or  divulges  certain  kinds  of 
business  confidential  and  trade  secret 
information  unless  authorized  by  law. 

(e)  The  product  of  an  advisory 
subcommittee  is  the  classification  of 
proposals  into  four  categories.  The 
categories  are: 

(IJ  Category  I— Well  conceived  and 
scientifically  and  technically  sound 
investigations  pertinent  to  the  goals  of 
the  program  and  the  AO's  objectives  and 
offered  by  a  competent  investigator  from 
an  institution  capable  of  supplying  the 
necessary  support  to  ensure  that  any 
essential  flight  hardware  or  other 
support  can  be  delivered  on  time  and 
that  data  can  be  properly  reduced, 
analyzed,  interpreted,  and  published  in 
a  reasonable  time.  Investigations  in 
Category  I  are  recommended  for 
acceptance  and  normally  will  be 
displaced  only  by  other  Category  I 
investigations. 

(2)  Category  II— Well  conceived  and 
scientifically  or  technically  sound 
investigations  which  are  recommended 
for  acceptance,  but  at  a  lower  priority 
than  Category  I. 

(3)  Category  IB— Scientifically  and 
technically  sotmd  investigations  which 
require  further  development.  Category 
in  investigations  may  be  funded  for 
development  and  may  be  reconsidered 
at  a  later  time  for  the  same  or  other 
opportimities. 

(4)  Category  IV— Proposed 
investigations  which  are  recommended 
for  rejection  for  the  particular 
opportunity  under  consideration, 
whatever  the  reason. 

(f)  A  record  of  the  deliberations  of  the 
subconunittee  shall  be  prepared  by  the 
assigned  executive  secretary  and  shall 
be  signed  by  the  Chairperson.  The 
minutes  shall  contain  the 
categorizations  with  basic  rationale  for 
such  ratings  and  the  significant 
strengths  and  weaknesses  of  the 
proposals  evaluated. 

1872.403-2    Comractor  avalualton  proceas. 

(a)  The  use  of  the  contractor  method 
for  obtaining  support  for  evaluation 
purposes  of  proposals  received  in 
response  to  an  AO  requires  the  approval 
of  the  Program  AA.  Prior  to  the  use  of 
this  method,  discussion  should  be  held 
with  the  Office  of  Acquisition, 

(b)  It  is  NASA  policy  to  avoid 
situations  in  the  acquisition  process 
where,  by  virtue  of  the  work  or  services 
performed  for  NASA,  or  as  a  result  of 
data  acquired  bom  NASA  or  frt)m  other 
entities,  a  particular  company: 

(1)  Is  given  an  unfair  competitive 
advantage  over  other  companies  with 
respect  to  future  NASA  business; 

(2)  Is  placed  in  position  to  affect 
Government  actions  under 


circumstances  in  which  there  is 
potential  that  the  company's  judgment 
may  be  biased;  or 

(3)  Otherwise  finds  that  a  conffict 
exists  between  the  performance  of  work 
or  services  for  the  Government  in  an 
impartial  manner  and  the  company's 
own  self-interest. 

(c)  To  reduce  the  possibility  of  an 
organizational  conflict  of  interest 
problem  arising,  the  following 
minimiun  restrictions  will  be 
incorporated  into  the  contract: 

(1)  No  employee  of  the  contractor  will 
be  permitted  to  propose  in  response  to 
theAO; 

(2)  The  "Limitation  on  Future 
Contracting"  clause  contained  in 
1852.209-71  and  the  conditions  set 
forth  in  1815.413-2  Alternate  II  will  be 
included  in  all  such  contracts;  and 

(3)  Unless  authorized  by  the  NASA 
contracting  officer,  the  contractor  shall 
not  contact  the  originator  of  any 
proposal  concerning  its  contents. 

(d)  The  scope  of  work  for  the  selected 
contractor  will  provide  for  an 
identification  of  strengths  and 
weaknesses  and  a  summary  of  the 
proposals.  The  contractor  will  not  make 
selections  nor  recommend 
investigations. 

(e)  The  steps  to  be  taken  in 
establishing  evaluation  panels  and  the 
responsibilities  of  NASA  and  the 
contractor  in  relation  to  the  panels  will 
be  as  follows: 

(1)  The  contractor  will  be  required  to 
establish  and  provide  support  to  panels 
of  experts  for  review  of  proposals  to 
evaluate  their  scientific  and  technical 
merit; 

(2)  These  panels  will  be  composed  of 
scientists  and  specialists  qualified  to 
evaluate  the  proposals; 

(3)  The  agency  may  provide  to  the 
contractor  lists  of  scientist(s)  and 
specialist(s)  in  the  various  disciplines  it 
believes  are  qualified  to  serve  on  the 
panels; 

(4)  The  contractor  will  report  each 
panel's  membership  to  NASA  for 
approval;  and 

(5)  The  contractor  must  make  all  the 
necessary  arrangements  with  the  panel 
members. 

(f)  The  evaluation  support  by  the 
contractor's  panels  of  experts  will  be 
accomplished  as  follows: 

(1)  ITie  panels  will  review  the 
scientific  and  technical  merit  of  the 
proposals  in  accordance  with  the 
evaluation  criteria  in  the  AO  and  will 
record  their  strengths  and  weaknesses; 

(2)  The  contractor  will  make  records 
of  each  panel's  deliberations  which  will 
form  the  basis  for  a  report  summarizing 
the  results  of  the  evaluations.  Upon 
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request,  the  contractor  shall  provide  all 
such  records  to  NASA; 

(3)  The  chairperson  of  each  panel 
shall  certify  that  the  evaluation  report 
correctly  represents  the  findings  of  the 
review  panel;  and 

(4)  A  final  report  mil  be  submitted  as 
provided  in  the  contract. 

(g)  A  subcommittee  of  the  Program 
Office  Steering  Committee  will  be 
established  on  an  ad  hoc  basis.  Utilizing 
furnished  data,  the  subcommittee  will 
classify  the  proposals  into  the  four 
categories  enumerated  in  1872.403- 
l(eHl).  Advisory  Subcommittee 
Evaluation  Process.  A  record  of  the 
delibccrations  of  the  subcommittee 
should  be  prepared  by  an  assigned 
executive  secretary  and  signed  by  the 
chairperson.  The  minutes  should 
contain  the  categorizations  with  the 
basic  rationale  for  such  ratings  and  the 
significant  strengths  and  wedmesses  of 
the  proposals  evaluated. 

1072.403-3    QovamnMntevahiallon 


(a)  The  Program  AA  may,  in 
accordance  with  NMI  1150.2,  appoint 
one  or  more  full-time  Government 
employees  as  subcommittee  members  of 
the  Program  Office  Steering  Committee 
to  evaluate  and  categorize  the  proposals. 

(b)  Each  subccHnmittee  member 
should  be  qualified  and  competent  to 
evaluate  the  proposals  in  accordance 
with  the  AO  evaluation  criteria.  It  is 
important  that  a  subcommittee's 
evaluation  not  be  influenced  by  others 
either  within  or  Outside  of  NASA. 

(c)  The  subcommittee  members  will 
not  contact  the  proposers  for  additional 
information. 

(d)  The  subconmiittee  members  wall 
classify  the  proposals  in  accordance 
with  the  four  categories  indicated  in 
1872.403-l(e)(l).  Each  categorization 
will  be  supported  by  an  appropriate 
rationale  including  a  narrative  of  each 
proposal's  strengths  and  weaknesses. 

1372.404    Engm— ring.  lirtigwBoft,  and 


(a)  The  subcommitfee  responsible  for 
categorization  of  each  proposal  in  terms 
of  its  scientific  applications,  or 
technical  merit  siiould  receive 
information  on  probable  cost,  tedmical 
status,  developmental  risk,  integration 
and  safety  problems,  and  management 
arrangements  in  time  for  their 
deliborations. 

(b)  This  information  should  be 
provided  at  the  discretion  of  the 
Headquarters  Program  Office  by  the 
Project  Office  at  the  installati<m.  This 
information  can  be  in  general  terms  and 
should  reflect  what  insights  the  Project 
Office  can  provide  without  requesting 


additional  details  from  the  proposers. 
This  limited  Project  Office  review  will 
not  normally  give  the  subcommittees 
information  of  significant  precision.  The 
purpose  is  to  give  the  subcommittee 
sufficient  information  so  it  can  review 
the  proposals  in  conjunction  with 
available  cost,  integration,  and 
management  considerations  to  gain  an 
impression  of  each  investigator's 
understanding  of  the  problems  of  the 
experiment  and  to  permit  gross  trade- 
o^  of  cost  versus  value  of  the 
investigation  objective. 

(c)  Following  categorization,  the 
Project  Office  shall  evaluate  proposals 
in  contention,  in  depth,  including  a 
thorough  review  of  each  proposal's 
engineering,  integration,  management, 
and  cost  aspects.  This  review  should  be 
accomplished  by  qualified  engineering, 
cost,  and  business  analysts  at  the  project 
center. 

(d)  In  assessing  proposed  costs,  the 
evaluation  must  consider: 

(1)  The  investigation  objective. 

(2)  Comparable,  similar  or  related 
investigations. 

(3)  Whether  NASA  or  the  investigator 
should  procure  the  necessary 
supi>orting  instnimentation  or  services 
and  the  relative  cost  of  each  mode. 

(4)  Total  overall  or  probable  costs  to 
the  Government  including  integration 
and  data  reduction  and  analysis.  In  the 
case  of  investigations  proposed  by 
Government  investigators,  this  includes 
all  associated  direct  and  indirect  cost. 
With  respect  to  cooperative 
investigations,  integration,  and  other 
appUcable  costs  should  be  considered. 

(e)  The  Project  Office,  as  part  of  the 
in-depth  evaluation  of  proposals  that 
require  instrumentation  or  support 
equipment,  will  survey  all  potential 
sources  for  Goveriunent-owned 
instrimientation  or  support  equipment 
that  may  be  made  available,  with  or 
without  modifications,  to  the  potential 
investigator.  Such  items  contributed  by 
foreign  cooperating  groups  which  are 
still  available  imder  cooperative  project 
agreements  will  also  be  considered  for 
use  under  the  terms  and  conditions 
specified  in  the  agreements.  As  part  of 
the  evaluation  report  to  the  Program 
Office,  the  availability  or  nonavailabiUty 
of  instrumentation  or  support 
equipment  will  be  indicated. 

(f)  Proposals  which  require 
instnimentation  should  be  evaluated  by 
project  {wrsonnel.  This  evaluation 
should  cover  the  intw-Eaoes  and  the 
assessment  of  development  risks.  This 
evaluation  should  furnish  the  selection 
official  with  sufficient  data  to  contribute 
to  the  instnunent  determinations. 
Important  among  these  are: 


(1)  Whether  the  instrument  requires 
further  definition; 

(2)  Whether  studies  and  designs  are 
necessary  to  provide  a  reasonably 
accurate  appreciation  of  the  cost; 

(3)  Whether  the  investigation  can  be 
carried  out  without  incurring  undue 
cost,  schedule,  or  risk  of  feilure 
penalties;  and 

(4)  Whether  integration  of  the 
instrument  is  feasible. 

(g)  In  reviewing  an  investigator's 
management  plan,  the  Project  Office 
should  evaluate  the  investigator's 
approach  for  efficiently  managing  the 
work,  the  recognition  of  essential 
management  functions,  and  the  eSiective 
overall  integration  of  these  functions. 
Evaluation  of  the  proposals  under  final 
consideration  should  include,  but  not  be 
limited  to:  workload — present  and 
future  related  to  capacity  and  capability; 
past  experience;  management  approach 
and  organization;  e.g.: 

(1)  With  respect  to  workload  and  its 
relationship  to  capacity  and  capability, 
it  is  important  to  ascertain  the  extent  to 
which  the  investigator  is  capable  of 
providing  facilities  and  personnel  skills 
necessary  to  perform  the  required  effort 
on  a  timely  basis.  This  review  should 
reveal  the  need  for  additional  facilities 
or  people,  and  provide  some  indication 
of  the  Government  support  the 
investigator  will  require. 

(2)  A  review  should  be  made  of  the 
investigator,  the  investigator's 
institution,  and  any  supporting 
contractor's  performance  on  prior 
investigations.  This  should  assist  in 
arriving  at  an  assessment  of  the 
investigator  and  the  institution's  ability 
to  perfcvm  the  effort  within  the 
proposed  cost  and  time  constraints. 

(3)  The  proposed  investigator's 
management  arrangements  should  be 
reviewed,  including  make  or  buy 
choices,  support  of  any  co-investigator, 
and  preselected  subcontractors  or  other 
instrument  fabricators  to  detrnmine 
whether  such  arrangements  are  justified. 
The  review  should  determine  if  the 
proposed  management  arrangements 
enhance  the  investigator's  ability  to 
devote  more  time  to  the  proposed 
experiment  objectives  and  still 
efiiectively  employ  the  technical  and 
administrative  support  required  for  a 
successful  investigation.  In  making 
these  evaluaticMis,  the  Project  Office 
should  draw  on  the  installation's 
engineering,  business,  legal,  and  other 
staff  resources,  as  necessary,  as  well  as 
its  scientific  resources.  If  farther 
information  is  needed  from  the 
proposers,  it  should  be  obtained  through 
the  proper  contacts. 
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1872.408    Program  office  tvaluaUon. 

(a)  A  Program  Office  responsible  for 
the  project  or  program  at  Headquarters 
will  receive  the  evaluation  of  the 
proposals,  and  weigh  the  evaluative 
data  to  determine  an  optimum  payload 
or  program  of  investigation.  This 
determination  will  involve 
recommendations  concerning 
individual  investigations;  but,  more 
importantly,  should  result  in  a  payload 
or  pro-am  which  is  judged  to  optimize 
total  mission  retiun  within  schedule, 
engineering,  and  budgetary  constraints. 
The  recommendations  should  faciUtate 
sound  selection  decisions  by  the 
Program  AA.  Three  sets  of 
recommendations  result  from  the 
Program  Office  evaluation: 

(1)  Optimum  payload  or  program  of 
investigations,  or  options  for  alternative 
pay  loads  or  programs. 

(2)  Recommendation  for  final  or 
tentative  selection  based  on  a 
determination  of  the  degree  of 
uncertainty  associated  with  individual 
investigations.  A  tentative  selection  may 
be  considered  step  one  of  a  two-step 
selection  technicjue. 

(3)  Upon  consideration  of  the 
guideUnes  contained  in  1872.502(a)(3), 
recommending  responsibility  for 
instnunMit  development. 

(b)  The  InstallaUon  Project  Office 
evaluation  is  principally  concerned 
with  ensuring  that  the  proposed 
investigation  can  be  managed, 
developed,  integrated,  and  executed 
with  an  appropriate  probability  of 
technical  success  within  the  estimated 
probable  cost.  The  Heedquarters 
Program  Director,  drawing  upon  these 
inputs,  should  be  mainly  concerned 
with  determining  a  payload  or  program 
from  the  point  of  view  of  programmatic 
goals  and  budgetary  constraints. 
Discipline  and  cost  trade-offs  are 
considered  at  this  level.  The 
Headquarters  Program  Office  should 
focus  on  the  potential  contribution  to 
program  objectives  that  can  be  adiieved 
under  alternative  feasible  payload 
integration  options. 

(cjh  may  be  to  NASA's  advantage  to 
consider  certain  investigations  for 
tentative  selection  pending  resolution  of 
uncertainties  in  their  development. 
Tentative  selections  should  be 
reconsidered  after  a  period  of  time  for 
final  selection  in  a  payload  or  program 
of  investigations.  This  two-step 
selection  process  should  be  considered 
when: 

(1)  The  potential  return  from  the 
investigation  is  sufficient,  relative  to 
that  of  the  other  investigations  under 
consideration,  and  that  its  further 
development  appears  to  be  warranted 
before  final  selection. 


(2)  The  investigation  potential  is  of 
such  high  priority  to  the  program  that 
the  investigation  should  be  developed 
for  flight  if  at  all  possible. 

(3)  The  investigative  area  is  critical  to 
the  program  and  competitive 
approadies  need  to  be  developed 
further  to  allow  selection  of  the 
optimum  course. 

(d)  Based  on  evaluation  of  these 
considerations  associated  with  the 
investigations  requiring  further 
development  of  hardware,  the  following 
information  should  be  provided  to  the 
Steering  Committee  and  the  Program 
AA  responsible  for  selection: 

(1)  Tne  expected  gain  in  potential 
return  associated  with  the  eventual 
incorporation  of  tentatively 
recommended  investigations  in  the 
payload(s)  or  program. 

(2)  The  expected  costs  required  to 
develop  instrumentation  to  the  point  of 
"demonstrated  capabiUty." 

(3)  The  risk  involved  in  added  cost, 
probabiUty  of  successfully  developing 
the  required  instrument  capability,  and 
the  possibility  of  schedule  impact. 

(4)  Identification  of  opportunities,  if 
any,  for  inclusion  of  such  investigations 
in  later  missions. 

(e)  In  those  cases  where  investigations 
are  tentatively  selected,  an  explicit 
statement  should  be  made  of  the  process 
to  be  followed  in  determining  the  final 
payload  or  program  of  investigations 
and  the  proposers  so  informed.  The  two- 
phase  selection  approach  provides  the 
opportimity  for  additional  assurance  of 
development  potential  and  probable 
cost  prior  to  a  final  commitment  to  the 
investigation. 

(f)  As  instnunents  used  in 
investigations  become  increasingly 
complex  and  costly,  the  need  for  greater 
control  of  their  development  by  the 
responsible  Headquarters  Pro-am 
Office  also  grows.  Accordingly,  as  an 
integral  part  of  the  evaluation  process, 

a  deliberate  decision  should  be  made 
regarding  the  role  of  the  Principal 
Investigator  with  respect  to  the 
provision  of  the  major  hardware 
associated  with  that  person's 
investigation.  The  guidelines  for  the 
hardware  acquisition  determination  are 
discussed  in  1872.502(a)(3). 

(g)  The  range  of  options  for 
responsibility  for  the  instrumentation 
consists  of: 

(1)  Assignment  of  full  responsibility 
to  the  Principal  Investigator.  The 
responsibility  includes  all  in-house  or 
contracted  activity  to  provide  the 
instrumentation  for  integration. 

(2)  Retention  of  developmental 
responsibility  by  the  Government  with 
participation  by  the  Principal 
Investigator  in  key  events  defined  for 


the  program.  In  all  cases  the  right  of  the 
Principal  Investigator  to  coimsel  and 
recommend  is  paramoimt.  Such 
involvement  of  the  Principal 
Investigator  may  include: 

(i)  Provision  of  instrument 
specifications. 

(ii)  Approval  of  specifications. 

(iii)  Independent  monitorship  of  the 
development  and  advice  to  the 
Government  on  optimization  of  the 
instrumentation  for  the  investigation. 

(iv)  Participation  in  design  reviews 
and  other  appropriate  reviews. 

(v)  Review  and  conciurence  in 
changes  resulting  from  design  reviews. 

(vi)  Participation  in  configiiration 
control  board  actions. 

(vii)  Advice  in  definition  of  test 
program. 

(viii)  Review  and  approval  of  test 
program  and  changes  thereto. 

(ix)  Participation  in  conduct  of  the 
test  program. 

(x)  Participation  in  calibration  of 
instrument. 

(xi)  Partidimtion  in  final  inspection 
and  acceptance  of  the  instrument 

(xii)  Participation  in  subsequent  test 
and  evaluation  processes  incident  to 
integration  and  flight  preparation. 

(xiii)  Participation  in  the  development 
and  support  of  the  operations  plan. 

(xiv)  Analysis  and  interpretation  of 
data. 

(h)  The  Principal  Investigator  should 
as  a  minimiimr 

(1)  Approve  the  instrument 
specification. 

(2)  Advise  the  project  manager  in 
development  and  fabrication. 

(3)  Participate  m  find  calibration.     . 

(4)  Develop  and  support  the 
operations  plan. 

(5)  Analyze  and  interpret  the  data, 
(i)  The  Project  Installation  is 

responsible  for  implementing  the 
program  or  prefect  and  should  make 
recommendations  concerning  the  role 
for  the  Principal  Investigators.  The 
Program  AA  will  determine  the  role, 
acting  upon  the  advice  of  the 
Headquarters  Program  Office  and  the 
Steering  Committee.  The  Principal 
Investigator's  desires  will  be  respected 
in  the  negotiation  of  the  person's  role 
allowing  an  appeal  to  the  Program  AA 
and  the  right  to  withdraw  from 
participation. 

(j)  The  Program  Office  should  make  a 
presentation  to  the  Steering  Conunittee 
with  supporting  documentation  on  the 
decisions  to  be  made  by  the  responsible 
Program  AA. 

1872.406   Steering  commlttae  review, 
(a)  The  most  important  role  of  the 
Steering  Committee  is  to  provide  a 
substantive  review  of  a  potential 
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payload  or  program  of  investigations 
and  to  reconunend  a  selection  to  the 
Program  AA.  The  Steering  Committee 
applies  the  collective  experience  of 
representatives  firom  the  program  and 
discipline  commimities  and  offers  a 
forum  for  discussing  the  selection  from 
those  points  of  view.  In  additicm  to  this 
mission-specific  evaluation  function, 
the  Steering  Committee  provides 
guidance  to  subcommittee  chairpersons 
and  serves  as  a  clearinghouse  for 
problems  and  complaints  regarding  the 
process.  The  Steering  Committee  is 
responsible  for  assuring  adherence  to 
required  procedures.  Lastly,  it  is  the 
forum  where  discipline  objectives  are 
weighed  against  program  objectives  and 
constraints. 

(b)  The  Steering  Conunittee  represents 
the  means  for  exercising  three 
responsibilities  in  the  process  of 
selecting  investigations  to: 

(1)  Review  compliance  with 
procedures  governing  application  of  the 
AO  process. 

(2)  Ensure  that  adequate 
documentation  has  been  made  of  the 
steps  in  the  evaluation  process. 

(3)  Review  the  results  of  the 
evaluation  by  the  subcommittee.  Project, 
and  Program  Offices  and  prepare  an 
assessment  or  endorsement  of  a 
recommended  payload  or  program  of 
investigations  to  the  Program  AA. 

(c)  The  Purpose  in  exercising  the  first 
of  the  responsibilities  in  paragraph  (b) 
of  this  section  is  to  ensiu«  equity  and 
consistency  in  the  application  of  the 
process.  The  Steering  Committee  is 


intended  to  provide  the  necessary 
reviews  and  coordination  inherent  in 
conventional  acquisition  practices. 

(d)  The  second  and  third 
responsibilities  of  the  Steering 
Committee  in  paragraph  (b)  are 
technical.  They  require  that  the  Steering 
Committee  review  the  evaluations  by 
subcommittee,  the  Project  Office,  and 
the  Program  Office  for  completeness  and 
appropriateness  before  forwarding  to  the 
Program  AA.  Most  important  in  this 
review  are: 

(1)  Degree  to  which  results  of 
evaluations  and  recommendations 
follow  logically  from  the  criteria  in  the 
AO. 

(2)  Consistency  with  objectives  and 
policies  generally  beyond  the  scope  of 
Project/Program  Offices. 

(3)  Sufficiency  of  reasons  stated  for 
tentative  recommendations  of  those 
investigations  requiring  further 
instrument  research  and  development. 

(4)  Sufficiency  of  reasons  stated  for 
determining  responsibilities  for 
instrument  development. 

(5)  Sufficiency  of  consideration  of 
reusable  space  flight  hardware  and 
support  equipment  for  the. 
recommended  investigations. 

(6)  Sufficiency  of  reasons  for 
classifying  proposed  investigations  in 
their  respective  categories. 

(7)  Fair  treatment  of  all  proposals. 

(e)  The  Steering  Committee  makes 
recommendations  to  the  selection 
official  on  the  payload  or  program  of 
investigations  and  notes  caveats  or 


provisions  important  for  consideration 
of  the  selection  official. 

1872.407    PrtndptM  to  apply. 

(a)  1872.406  contains  a  description  of 
the  evaluation  function  appropriate  for 
a  major  payload  or  very  significant 
program  of  investigation.  The  levels  of 
review,  evaluation,  and  refinement 
described  should  be  applied  in  those 
selections  where  warranted  but  could  be 
varied  for  less  significant  selection 
situations.  It  is  essential  to  consider  the 
principles  of  the  several  evaluative 
steps,  but  it  may  not  be  essential  to 
consider  the  principles  of  the  several 
evaluative  steps,  but  it  may  not  be 
essential  to  maintain  strict  adherence  to 
the  sequence  and  structure  of  the 
evaluation  system  described.  The 
selection  official  is  responsible  for 
determining  the  evaluation  process  most 
appropriate  for  the  selection  situation 
using  this  subpart  1872.4  as  a  guide. 

(b)  Significant  deviations  from  the 
provisions  of  this  part  1872  must  be 
fully  documented  and  be  approved  by 
the  Program  AA  after  concurrence  by 
the  Office  of  General  Counsel  and  Office 
of  Acquisition. 

Subpart  I872.fr-Tbe  SeiecUon 
Process 

1S72.S01    QcneraL 

The  Program  AA  is  responsible  for 
selecting  investigations  for  contract 
negotiation.  This  decision  culminates 
the  evaluations  and  processes  that  can 
be  summarized  as  follows: 


Evaluation  stage 

Principal  emphasis 

Results 

Ck)nlraclor  (wtien  author- 
ized). 

QiirrvnAn/  Auahistirwi  ftttnwvilhft  arvl  liiUJliiTMHimtll 

Report  to  Subcommittee. 

Categorization  of  proposate. 

Reports  to  SutKommrttee  and 
Program  Office. 

Recommendations  to  Steering 
Conwnittee  of  payload  or  pro- 
gram of  investigations. 

Recommendations    to    Program 

Project  Office 

Program  Office « 

SteennQ  Convrvttee 

Engineering/cost/integratiorVmanagement  assessment 

Consistency  with  Anhouncemenl  and  program  ot)|ectives,  and  cost  and  sched- 
ule constraints. 

Logic  o»  proposed  selections  and  compliance  with  proper  procedures 

Associate  Adnninistrator. 

1872J02   Dacialonatolwmade. 

(a)  The  selection  decisions  by  the 
Program  AA  constitute  management 
judgments  balancing  individual  and 
aggregate  scientific  or  technological 
merit,  the  contribution  of  the 
recommended  investigations  to  the  AO's 
objectives,  and  their  consonance  with 
budget  constraints  to  make  the 
following  dedsioBS; 

(1)  Determination  of  the  adequacy  of 
scientific/technical  analysis  supporting 
the  recommended  selections.  Tliis 


supporting  rationale  should  involve 
considerations  including: 

(i)  Assurance  that  the  expected  return 
contributes  substantially  to  program 
objectives  and  is  likely  to  be  realized. 

(ii)  Assurance  that  tne  evaluation 
criteria  were  applied  consistently  to  all 
proposed  investigations. 

(iii)  Assiuance  that  the  set  of 
recommended  investigations  constitutes 
the  ofitimiun  program  or  payload 
considering  potential  value  and 
constraints. 

(iv)  Assurance  that  only  one 
investigator  is  assigned  as  the  Principal 


Investigator  to  each  investigation  and 
that  the  Principal  Investigator  will 
assume  the  associated  responsibilities 
and  be  the  single  point  of  contact  and 
leader  of  any  other  investigators 
selected  for  the  same  investigation. 

(2)  Determination  as  to  whether 
available  retmned  space  hardware  or 
support  equipment,  with  or  without 
modification,  would  be  adequate  to 
meet  or  supp<Mt  investigation  objectives'. 

(3)  Determination  as  to  whether  the 
proposed  instrument  fabricator  qualifies 
and  should  be  accepted  as  a  sole  source 


1?A<I<I 
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or  whether  the  requirement  should  be 
competitively  procured.  The  following 
guidelines  apply: 

(i)  The  hardware  reqiiired  should  be 
subjected  to  competitive  solicitation 
where  it  is  clear  that  the  capability  is 
not  sufficiently  unique  to  justify  sole 
source  acauisition. 

(ii)  The  nardware  requirement  should 
be  purchased  from  the  fabricator 
proposed  by  the  investigator,  which 
may  be  the  investigator's  own 
institution, 

(A)  When  the  febricator's  proposal 
contains  technical  data  that  are  not 
available  from  another  source,  and  it  is 
not  feasible  or  practicable  to  define  the 
bbrication  requirement  in  such  a  way  as 
to  avoid  the  necessity  of  using  the 
technical  data  contained  in  the 
proposal; 

(B)  When  the  fabricator  offers  unique 
capabihties  that  are  not  available  from 
another  source; 

(C)  When  the  selection  official 
determines  that  the  proposed  hardware 
contributes  so  significantly  to  the  value 
of  the  investigator's  proposal  as  to  be  an 
integral  part  of  it. 

(iii)  If  a  producer  other  than  the  one 
proposed  by  the  investigator  offers 
unique  capabihties  to  produce  the 
hardware  requirement.  NASA  may  buy 
the  hardware  from  the  quaUfied 
fabricator. 

(iv)  If  a  NASA  employee  submits  a 
proposal  as  a  principal  investigator,  any 
requirement  for  hardware  necessary  to 
perform  the  investigation  must  either  be 
competed  by  the  installation  acquisition 
office  or  a  justification  must  be  written, 
synopsized,  and  approved  in 
accordance  with  the  requirements  of 
FAR  and  the  NASA  FAR  Supplement. 

(4)  Determination  of  the  desirability 
for  tentative  selection  of  investigations. 
This  determination  involves 
considerations  including: 

(i)  Assessment  of  the  state  of 
development  of  the  investigative 
hardware,  the  cost  and  schedule  for 
development  in  relation  to  the  gain  in 
potential  benefits  at  the  time  of  final 
selection. 

(ii)  Assurance  that  there  is  adequate 
definition  of  investigation  hardware  to 
albw  parallel  design  of  other  project 
hardware. 

(iii)  Assurance  that  appropriate 
management  procedures  are  contained 
in  the  project  plan  for  reevaluation  and 
final  selection  (or  rejection)  on  an 
appropriate  time  scale. 

(5)  Determination  of  the  acceptability 
.of  the  proposer's  management  plan, 
including  the  proposed  hardware 
development  plan,  and  the  necessity,  if 
any.  of  negotiating  modifications  to  that 
plan. 


(b)  In  the  process  of  making  the 
determinations  described  in  paragraph 
(a)  (1)  of  this  section,  the  Pn^ram  AA 
may  request  additional  information  or 
evaluations.  In  most  instances,  this 
information  can  be  provided  by  the 
Program  Office  responsible  for  the 
mission,  project,  or  program.  However, 
the  Program  AA  may  reconvene  the 
subcommittee  or  poll  the  members 
individually  or  provide  for  additional 
analysis  or  require  additional  data  from 
evaluators  or  proposers  as  considered 
necessary  to  facilitate  the  Program  AA's 
decision. 

1872.503    The  salactlon  ststament 

Upon  completion  of  deliberations,  the 
responsible  Program  AA  shall  issue  a 
selection  statement.  Ordinarily  this 
statement  will,  upon  request,  be 
releasable  to  the  public.  As  a  minimimi, 
the  selection  statement  should  include: 

(a)  The  general  and  specific 
evaluation  criteria  and  relative 
importance  used  for  the  selection. 

(b)  The  categorizations  provided  by 
the  subcommittee  and  the  rationale  for 
accepting  or  not  accepting  each 
Category  I  proposal  and  a  succinct 
statement  concerning  the  nonacceptance 
of  all  other  proposals. 

(c)  A  concise  description  of  each 
investigation  accepted  including  an 
indication  as  to  whether  the  selection  is 
a  partial  acceptance  of  a  proposal  and/ 
or  a  combination  with  other 
investigators. 

(d)  The  role  of  the  Principal 
Investigator  with  regard  to  hardware 
essential  to  the  investigation  and 
whether  the  Principal  Investigator  will 
be  responsible  for  hardware  acquisition 
and  the  basis  therefor. 

(e)  An  indication  of  the  plan  and 
acquisition  using  the  regular  acquisition 
processes,  if  the  Principal  Investigator  is 
not  to  acquire  the  hardware. 

(f)  A  statement  indicating  whether  the 
selecticm  is  final  or  tentative, 
reco^zing  the  need  for  better 
definition  of  the  investigation  and  its 
cost. 

(g)  A  statement  indicating  use  of 
Government-owned  space  flight 
hardware  and/or  support  equipmoit. 


1872.504    NotmcatkNtofi 

(a)  It  If  essential  that  investigators 
whose  proposals  have  no  reasonable 
chance  for  selection  be  so  apprised  as 
soon  as  practicable.  The  responsible 
Program  Office  will,  upon  such 
determination,  notify  investigators  of 
that  fact  with  the  major  reason(s)  why 
the  proposals  were  so  considered.  The 
notification  letter  should  also  inform 
such  investigators  that  they  may  obtain 


a  detailed  oral  debriefing  provided  they 
reoruest  it  in  writing*. 

(d)  Letters  of  notification  will  be  sent 
to  those  Principal  Investigators  selected 
to  participate.  This  letter  should  not 
commit  the  agency  to  more  than 
negotiations  for  the  selected 
investigation,  but  it  should  indicate  the 
decision  made  and  contain: 

(1)  A  concise  description  of  the 
Principal  Investigator's  investigation  as 
selected,  noting  substantive  changes,  if 
any,  from  the  investigation  originally 
proposed  by  the  Principal  Investigator. 

(2)  The  nature  of  the  selection,  i.e., 
whether  it  should  be  considered  final  or 
tentative  requiring  additional  hardware 
or  cost  definition. 

(3)  A  description  of  the  role  of  the 
Principal  Investigator  including  the 
responsibility  for  the  provision  of 
instruments  for  flight  experiments. 

(3)  Identification  of  the  principal 
technical  and  management  points  to  be 
treated  in  subsequent  negotiations. 

(5)  Any  rights  to  be  granted  on  use  of 
data,  pubUshing  of  data,  and  duration  of 
use  of  the  data. 

(6)  Where  applicable,  indication  that 
a  foreign  selectee's  participation  in  the 
program  will  be  arranged  between  the 
International  Affairs  Division.  Office  of 
External  Relations,  and  the  foreign 
government  agency  which  endorsed  the 
proposal. 

(c)  In  conjunction  with  the 
notification  of  successful  foreign 
proposers,  the  Program  Office  shall 
forward  a  letter  to  the  responsible 
International  Affairs  Division,  Office  of 
External  Relations,  addressing  the 
following: 

(1)  The  scientific  technological 
objective  of  the  effort. 

(2)  The  period  of  time  for  the  effort. 

(3)  The  responsibilities  of  NASA  and 
of  the  sponsoring  governmental  agency; 
these  may  include: 

(i)  Piovision  and  disposition  of 
hardware  and  software. 

(ii)  ResponsibiUties  for  reporting, 
reduction  and  dissemination  of  data. 

(iii)  ResponsibiUties  for  transportation 
of  hardware. 

(4)  Any  additional  information 
pertinent  to  the  conduct  of  the 
experiment. 

(d)  Using  the  information  provided 
above,  the  International  Affairs 
Division,  Office  of  External  Relations 
will  negotiate  an  agreement  with  the 
sponsoring  foreign  agency. 

(e)  Notices  shdl  also  be  smt  to  those 
proposers  not  notified  piusuant  to 
paragraphs  (a)  throuj^  (d)  of  this 
section,  and,  as  apphcable,  a  copy  to  the 
sponsoring  foreign  government  agency. 
It  is  important  that  these  remaining 
proposers  be  informed  at  the  same  time 
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as  those  selected.  Other  agency 
notifications  and  press  release 
procedures  will  apply,  as  appropriate. 

1872.505    Debriefing. 

It  is  the  policy  to  debrief,  if  requested, 
unsuccessful  proposers  of  investigations 
in  accordance  with  FAR  15.1004.  The 
following  shall  be  considered  in 
arranging  and  conducting  debriefings: 

(a)  Debriefing  shall  be  done  by  an 
ofHcial  designated  by  the  responsible 
Program  AA.  Any  other  personnel 
receiving  requests  for  information 
concerning  the  rejection  of  a  proposal 
shall  refer  to  the  designated  official. 

(b)  Debriefing  of  unsuccessful  offerors 
shall  be  made  at  the  earliest  possible 
time:  debriefing  will  generally  be 
scheduled  subsequent  to  selection  but 
prior  to  award  of  contracts  to  the 
successful  proposers. 

(c)  Material  discussed  in  debriefing ' 
shall  be  factual  and  consonant  with  the 
documented  findings  of  several  stages  of 
the  evaluation  process  and  the  selection 
statement. 

(d)  The  debriefing  official  shall  advise 
of  weak  or  deficient  areas  in  the 
proposal,  indicate  whether  those 
weaknesses  were  factors  in  the 
selection,  and  advise  of  the  major 
considerations  in  selecting  the 
competing  successful  proposer  where 
appropriate. 

(e)  Tke  debriefing  official  shall  not 
discuss  other  imsuccessful  proposals, 
rankings,  votes  of  members,  or  attempt 
to  make  a  point-by-point  comparison 
with  successful  proposals. 

(f)  A  memorandum  of  record  of  the 
debriefing  shall  be  provided  the 
Chairperson  of  the  Steering  Committee. 

Subpart  1872.6— Payload  Formulation 

1872.601    PayroHfonmilation. 

(a)  Payload  elements  for  Space 
Transportation  System  (STS)  missions 
can  come  bom  many  sources.  These 
include  those  selected  through  AOs, 
those  generated  by  in-house  research, 
unsolicited  proposals  and  those  derived 
from  agreements  between  NASA  and 
external  entities.  However,  it  is 
anticipated  that  the  primary  source  of 
NASA  payload  elements  will  be  the  AO 
process.  Generally,  proposals  for 
payload  elements  submitted  outside  the 
AO  process  will  not  be  selected  if  they 
would  have  been  responsive  to  an  AO 
objective. 

(b)  Payload  elements  for  STS  flights 
fall  into  two  major  categories.  "NASA  or 
NASA-related"  payload  elements  are 
those  which  are  developed  by  a  NASA 
Program  Office  or  by  another  party  with 
which  NASA  has  a  shared  interest. 
"Non-NASA"  payload  elements  are 


those  which  require  only  STS  operation 
services  from  NASA  and  interface  with 
NASA  through  the  Office  of  Space 
Fli^t. 

(c)  In  general,  a  Program  Office  will  be 
designated  responsibility  for 
formulating  the  "NASA  or  NASA- 
related"  portion  of  an  STS  payload.  The 
Office  of  Space  Flight  will  be 
i^ponsible  for  formulating  the  "non- 
NASA"  portion  of  an  STS  payload. 
Flights  may,  of  course,  consist  wholly  of 
payload  elements  of  either  type. 
Resource  allocation  for  mixed  missions 
will  be  determined  by  the  Program 
Office  and  the  Office  of  Space  Flight 

Subpart  1872.7— Acquisition  and  Ottier 
Considerations 

1872.701  Earty  involvwnent  essenlial. 

(a)  The  distinctive  feature  of  the  AO 
process  is  that  it  is  both  a  program 
planning  system  and  an  acquisition 
system  in  one  procedure.  The  choice  of 
what  aeronautical  and  space 
phenomena  to  investigate  is  program 
planning.  Acquisition  is  involved  with 
the  purchase  of  property  and  services  to 
carry  out  the  selected  investigations. 

(b)  Because  of  both  the  programmatic 
and  multi-functional  aspects  of  the  AO 
process,  early  involvement  of  external 
program  office  elements  is  essential. 
Success  of  the  process  requires  that  it 
proceed  in  a  manner  that  meets  program 
goals  and  complies  with  statutory 
reauirements  and  acquisition  poUcy. 

(c)  The  pjanning,  preparation  and 
selection  schedule  for  the  investigation 
should  commence  early  enough  to  meet 
statutory  and  regulatory  reqmrements. 
Chief  of  these  are  the  requirements  for 
soliciting  maximum  feasible 
competition  and  for  conducting 
discussions  with  offerors  withhi  the 
competitive  range  by  the  Project  Office 
and/or  any  other  evaluation  group  or 
office  authorized  by  the  selection 
official. 

1872.702  Negotiation,  diecusaions,  and 
con  Iracl  award. 

(a)  The  AO  shall  be  synopsized  in  the 
Commerce  Business  Daily.  Responses  to 
the  synopsis  must  be  added  to  the  AO 
mailing  list.  Every  effort  should  be  made 
to  publish  opportuinities  far  enough  in 
advance  to  encourage  a  broad  response. 
(In  no  case  less  than  45  days  before  the 
date  set  for  receipt  of  proposals). 

(b)  Significant  items  for  consideration 
after  receipt  of  proposals: 

(1)  Late  proposals— The  poUcy  on  late 
proposals  contained  in  1815.412  is 
applicable.  Potential  investigators 
should  be  informed  of  this  policy.  In  the 
AO  context,  the  selection  official  or 
designee  will  determine  whether  a  late 
proposal  will  be  considered. 


(2)  Competitive  considerations,  (i] 
The  proposals  submitted  in  response  to 
the  AOs  are  not  necessarily  fully 
comparable.  However,  §11  proposals 
within  the  scope  of  an  opportunity  must 
be  evaluated  in  accordance  with  the 
criteria  in  the  AO. 

(ii)  Cost  must  be  considered  in  the 
evaluation  if  costs  are  involved  in  the 
investigation.  General  cost  information 
should  be  given  to  the  subcommittee  by 
the  Installation  Project  Office  for  use  in 
determining  the  categories  into  which 
the  subcommittee  places  proposals. 

(iii)  Further  information  should  be 
obtained,  as  necessary,  by  the 
Installation  Project  Office  and/or  any 
other  evaluation  group  authorized  by 
the  selection  official  and  from  the 
investigators  whose  proposals  are  being 
considered.  This  is  similar  to  the 
acquisition  procedure  for  conducting 
written  and  oral  discussions.  A  major 
consideration  during  discussions  is  to 
avoid  unfairness  and  unequal  treatment. 
Good  judgment  is  required  by  in  the 
extent  and  content  of  the  discussions. 
There  should  be  no  reluctance  in 
obtaining  the  advice  and  guidance  of 
management  and  staff  offices  diuing  the 
discussion  phase.  A  summary  should  be 
prepared  of  the  primary  points  covered 
in  the  written  and  oral  discussions  and 
show  the  effect  of  the  discussions  on  the 
evaluation  of  proposals.  This  summary 
should  also  contain  general  information 
about  the  questions  submitted  to  the 
investigators,  the  amount  of  time  spent 
in  oral  discussion,  and  revisions  in 
proposals,  if  any,  resulting  fit)m  the 
discussions. 

(iv)  During  the  conduct  of 
discussions,  all  proposers  being 
considered  shall  be  offered  an  equitable 
opportunity  to  submit  cost,  technical,  or 
other  revisions  in  their  proposals  as  may 
result  from  the  discussions.  All 
proposers  shall  be  informed  that  any 
revisions  to  their  proposals  must  be 
submitted  by  a  common  cut-off  date  in 
order  to  be  considered.  The  record 
should  note  compliance  of  the 
investigators  with  that  cut-off  date. 

(c)  Significant  items  for  consideration 
before  award: 

(1)  Issuance  of  a  Request  for  ProposaP 
(RFP)— A  formal  RFP  should  not  be 
issued  to  obtain  additional  information 
on  proposals  accepted  under  the  AO 
process.  Additional  technical,  cost,  or 
other  data  received  should  be 
considered  as  a  supplement  to  the 
original  proposal. 

(2)  Selection  of  Investigator/ 
Contractor — The  selection  decision  of 
the  Program  AA  approves  the  selected 
investigators  and  their  institutions  as 
the  only  satisfactory  sources  for  the 
investigations.  The  selection  of  the 
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investigator  does  not  constitute  the 
selection  of  that  person's  proposed 
supporting  hardware  fabricator  unless 
the  selection  offidai  specifically 
incorporates  the  febricator  in  the 
selection  decision. 

187Z703   Application  of  ttwFMaral 
AcquMHon  ItoguMion  (FAR)  and  ttM  NASA 
FAR  Supplement 

The  AO  process  supplants  normal 
acquisition  procedures  only  to  the 
extent  necessary  to  meet  the  distinctive 
features  of  the  process.  This  process  is 
not  intended  to  conflict  with  any 
established  statutory  requirements. 

1872.704    OttMredmlnlstratlveand 
ftmctfonsl  rsQuifwiMnts. 

After  selection,  all  other  applicable 
administrative  and  functional 
requirements  will  be  complied  with  or 
incorporated  in  any  resultant  contract. 

1872.706    Format  of  AnnouncanMnt  of 
Opportunity  (AO). 

Use  the  following  format  instructions 
when  drafting  AOs: 

OMB  Approval  Nnabo- 270(MNMS 

Natianal  AaraaautiGi  and  Space 
AdfldnistratioD 

Washington.  DC  20546 
Announcement  of  Opportunity 

AO  No. (Issuance  Date) 

(Descriptive  Heading) 


I.  Dnaiption  of  the  Opportimity 

This  section  should  set  forth  the  basic 
purpooe  of  the  AO  and  describe  the 
opportunity  in  terms  of  NASA's  desire  to 
obtain  proposals  which  will  meet  the  stated 
scientific,  applications  andyor  technological 
objectives.  These  objectives  may  be  directed 
to  the  generation  of  proposals  for 
investigations  and/or  they  may  pertain  to  the 
acquisition  of  dissimilar  ideas  leading  to 
selection  of  investigators,  guest  observers, 
guest  investigators,  or  theorists.  In  those 
instances  where  proposals  for  investigations 
are  sought,  this  section  should  describe  the 
requirement,  if  any,  for  selected  investigators 
to  serve  on  advisory  or  working  groups.  In 
those  instances  where  the  project  or  program 
has  not  jrat  been  approved,  a  qualifying 
statement  should  be  included  to  indicate  that 
this  AO  does  not  constitute  an  obligation  for 
the  Government  to  carry  tlie  effort  to 
completion. 

n.  AGOhjecthros 

This  section  will  give  a  succinct  statement 
of  the  specific  scientific,  applications,  and/or 
technological  objective(s)  for  the 
opportimity(s)  for  which  proposals  are 
sought. 

m.  Backgrouml 

This  section  should  provide  an  explanation 
of  tlie  context  of  the  opportunity,  i.e., 
information  which  will  help  the  reader 
understand  the  relevance  of  the  opportunity. 


IV.  Proposal  Opportunity  Period 

This  section  should  provide  the  proposal 
opportunity  period(s).  The  following 
methods  may  be  used  individually  or  in 
conjunction  for  establishing  the  proposal 
opportunity  period(s): 

(a)  The  AO  may  be  issued  establishing  a 
single  date  by  which  pro[>osals  may  be 
received.  However,  the  AO  could  provide 
that  the  agency  may  amend  the  AO  to 
provide  for  subsequent  dates  for  submission 
of  proposals,  if  additional  investigations  are 
desired. 

(b)  The  AO  may  be  issued  to  provide  for 
an  initial  submission  date  with  the  AO  to 
remain  open  for  submission  of  additional 
proposals  up  to  a  final  cutoff  date.  This  final 
date  should  be  related  to  the  availability  of 
resources  necessary  to  evaluate  the 
continuous  flow  of  proposals  and  the  time 
remaining  prior  to  the  flight  opportunities 
contemplated  by  the  AO. 

(c)  The  AO  may  be  issued  establishing  a 
number  of  dates  by  which  proposals  may  be 
received.  Normally  no  more  than  three 
proposal  submission  dates  should  be 
established.  The  submittal  dates  may  be 
spread  over  the  number  of  months  most 
compatible  with  the  possible  flight 
opportimities  and  the  availability  of 
resources  necessary  to  evaluate,  and  fund  the 
proposal.  If  desired,  this  section  should 
further  inform  the  reader  that  if  a  proposal 
receives  a  Category  I,  II,  or  III  rating  but  is 
not  selected  for  immediate  support,  the 
proposal  may,  if  desired  by  the  proposer,  be 
held  by  NASA  for  later  consideration  within 
the  ground  rules  set  forth  in  paragraphs  1  and 
2.  The  section  should  inform  the  reader  that 
if  the  person  wishes  the  proposal  to  be  so 
treated,  it  should  be  indicated  in  the 
proposal.  This  section  should  further 
indicate  that  offerors  whose  proposals  are  to 
be  considered  at  a  later  time  will  be  given  the 
opportunity  to  revalidate  their  proposals 
with  their  institution  and  update  cost  data. 

V.  Requirements  and  Constraints 

(a)  This  section  will  include  technical, 
programmatic,  cost,  and  schedule 
requirements  or  constraints,  as  applicable, 
and  will  specify  performance  limits  such  as 
lifetime,  flight  environment,  safety, 
reliability,  and  quality  assurance  provisions 
for  flight-worthiness.  It  will  specify  the 
requireinents  and  constraints  related  to  the 
flight  crew  and  the  ground  support  It  will 
also  include  requirements  for  data  analysis, 
estimated  schedule  of  data  shipment  to  user 
for  observer,  need  for  preliminary  or  raw  data 
analysis  and  interim  repiorts.  It  will  specify 
the  planned  period  (time)  for  data  analysis  to 
be  used  for  budgeting.  It  will  provide  any 
additional  information  necessary  for  a 
meaningful  proposal. 

(b)  When  NASA  determines  that 
instrumentation,  ground  support  equipment, 
or  NASA  supporting  effort  will  be  required 
or  may  be  expected  to  be  required  by  the 
contemplated  investigations,  the  AO  should 
indicate  to  the  potential  investigatore  that 
they  must  submit  specific  information 
regarding  this  requirement  to  allow  an  in- 
depth  evaluation  of  the  technical  aspects, 
cost,  management,  and  other  fectors  by  the 
Installation  Project  Office. 


VI.  Proposal  Submission  Information 

(a)  Preproposal  Activities — In  this  section, 
the  AO  will  indicate  requiremets  and 
activities  such  as  the  following: 

(1)  Submittal  of  "Notice  of  Intent"  to 
propose  (if  desired),  date  for  submission,  and 
any  additional  required  data  to  be  submitted. 
Indicate  whether  there  are  information 
paclcages  which  will  only  be  sent  to  those 
who  submit  "Notice  of  Intent" 

(2)  Attendance  at  the  preproposal 
conference  (if  held).  Information  should  be 
provided  as  to  time,  place,  whether 
attendance  will  be  restricted  in  number  from 
each  institution,  and  whether  prior  notice  of 
intention  to  attend  is  required.  If  desired,  a 
request  may  be  included  that  questions  be 
submitted  in  writing  several  days  before  the 
conference  in  order  to  prepare  replies. 

(3)  The  name  and  address  of  the  scientific 
or  technical  contact  for  questions  or 
inquiries. 

(4)  Any  other  preproposal  data  considered 
necessary. 

(b)  Format  of  Proposals— This  section 
should  provide  the  investigator  with  the 
information  necessary  to  enable  an  effective 
evaluation  of  the  proposal.  The  information 
is  as  follows: 

(1)  Proposal— The  AO  should  indicate  how 
the  proposal  should  be  submitted  to  fecilitate 
evaluation.  The  proposal  should  be 
Submitted  in  at  least  two  sections;  (i) 
Investigation  and  Technical  Section;  and  (ii) 
Management  and  Cost  Secticm. 

(2)  Signatory — The  proposal  must  be 
signed  by  an  institutional  official  authorized 
to  ensure  institutional  support,  sponsorship 
of  the  investigation,  management,  and 
financial  aspects  of  the  proposal. 

(3)  Quantity— The  number  of  copies  of  the 
proposal  should  be  specified.  One  copy 
should  be  clear  black  and  white,  and  on 
white  paper  of  quality  suitable  for 
reproduction. 

(4)  Submittal  Address — Proposals  from 
domestic  sources  should  be  mailed  to  arrive 
not  later  than  the  time  indicated  for  receipt 
of  proposals  to: 

National  Aeronaotics  and  Space 
Administration,  Office  of  (Program) 

Code  

AONo.  

Washington,  DC  20546 

(5)  Format — ^To  aid  in  proposal  evaluation, 
and  to  fecilitate  comparative  analysis,  a 
uniform  proposal  format  will  be  required  Cor 
each  AO.  The  number  of  pages,  page  size,  ^ 
and  restriction  on  photo  reduction,  etc.,  ntay 
be  included.  The  format  contained  in 
Appendix  C  can  be  used  as  a  guide. 
Proposers  may  be  requested  to  respond  to  all 
of  the  items  or  the  AO  may  indicate  that  only 
selected  items  need  be  addressed.  Using  the 
Appendix  format  as  a  guide,  specific 
guidelines  may  be  prepared  for  the  AO  or  an 
appropriate  form  developed. 

(c)  Additional  Information — ^This  section 
may  be  used  to  request  or  furnish  data 
necessary  to  obtain  clear  proposals  that 
should  not  require  further  discussions  with 
the  proposer  by  the  evaluators.  Other 
pertinent  data  could  also  be  included,  such 
as  significant  milestones. 
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(d)  Foreign  Proposals — ^The  procedures  for 
submission  of  proposals  from  outside  the 
U.S.  aie  contained  in  Appendix  B,  "General 
Instructions  and  Provisions."  This  section 
will  describe  any  additional  requirements, 
for  example,  if  information  copies  of 
proposals  are  required  to  be  furnished  by  the 
proposer  to  other  organizations  at  the  same 
time  the  proposal  is  submitted. 

(e)  Cost  Proposals  (U.S.  Investigators 
Only] — ^This  section  defines  any  special 
requirements  regarding  cost  proposals  of 
domestic  investigators.  Reference  than 
should  be  made  to  the  cost  proposal 
certifications  indicated  in  Appendix  B, 
"General  Instructions  and  Provisions." 

Vn.  Proposal  Evaluatioii,  Selectioii,  and 
Inqilementatioii 

(a)  Evaluation  and  Selection  Procedure. 

(1)  This  section  should  notify  the 
proposers  of  the  evaluation  process. 

(2)  For  example,  a  statement  similar  to  the 
following  should  be  included: 

"Proposals  received  in  response  to  this  AO 
will  be  reviewed  by  a  subconunittee 
appointed  by  the  (appropriate  Program  AA). 
The  purpose  of  the  review  is  to  determine  the 
scientific/technical  merit  of  the  proposals  in 
the  context  of  this  AO  and  so  categorize  the 
proposals.  Those  proposals  with  are 
considered  to  have  the  greatest  scientific/ 
technical  merit  are  further  reviewed  for 
engineering,  integration,  management,  and 
cost  aspects  by  the  Project  Office  at  the 
installation  responsible  for  the  project.  On 
the  basis  of  these  reviews,  and  the  reviews 
of  the  responsible  Program  Office  and  the 
Steering  Ck)mmittee,  the  (appropriate 
Program  Associate  Administrator)  will 
appoint/select  the  investigates/ 
investigations." 

(b)  Evaluation  Criteria. 

(1)  This  section  should  indicate  that  the 
selection  proposals  which  best  meet  the 
specific  scientific,  applications,  and/or 
technological  objectives,  stated  in  the  AO,  is 
the  aim  of  the  solicitation.  This  section 
should  list  the  criteria  to  be  used  in  the 
evaluation  of  proposals  and  indicate  their 
relative  importance.  See  NASA  FAR 
Supplement  1872.402  for  a  listing  of  criteria 
generally  appropriate. 

(2)  This  section  will  also  inform  the   , 
proposers  that  cost  and  management  factors, 
e.g.,  proposed  small  business  participation  in 
instrrmientation  fabrication  or  investigation 
support,  will  be  separately  considered. 

Vm.  Schedule 

This  section  should  include  the  following, 
as  applicable: 

(a)  Preproposal  conference  date. 

(b)  Notice  of  Intent  submittal  date. 

(c)  Proposal  submittal  date(s). 

(d)  Target  date  for  announcement  of 
selections. 

DC.  AppendioM 

(a)  General  Instructions  and  Provisions 
(must  be  attached  to  each  AO). 

(b)  Other  Pertinent  Data,  e.g.,  Spacelab 
Accommodations  Data. 

/s/  Associate  Administrator 
for  (Program) 


1872.70S-1  AppwKflx  A:    QatMral 
Instructions  and  Provisions 

Include  the  following  in  all 
Announcements  of  Opportunity: 

I.  Instrumentation  and/or  Ground 
Equipment 

By  submitting  a  proposal,  the  investigator 
and  institution  agree  that  NASA  has  the 
option  to  accept  all  or  part  of  the  oSeror's 
plan  to  provide  the  instrumentation  or 
ground  support  equipment  required  for  the 
investigation  or  NASA  may  furnish  or  obtain 
such  instrumentation  or  equipment  from  any 
other  source  as  determined  by  the  selecting 
official.  In  addition.  NASA  reserves  the  right 
to  require  use,  by  the  selected  investigator,  of 
Government  instrumentation  or  property  that 
becomes  available,  with  or  without 
modification,  that  will  meet  the  investigative 
objectives. 

n.  Tentative  Selections,  Phased 
Development,  Partial  Sekctiotts,  and 
Participation  With  Others 

By  submitting  a  proposal,  the  investigator 
and  the  organization  agree  that  NASA  has  the 
option  to  make  a  tentative  selection  pending 
a  successful  feasibility  or  definition  effort. 
NASA  has  the  option  to  contract  in  phases 
for  a  proposed  ex[>eriment,  and  to 
discontinue  the  investigative  effort  at  the 
completion  of  any  phase.  The  investigator 
should  also  understand  that  NASA  may 
desire  to  select  only  a  portion  of  the 
proposed  investigation  and/or  that  NASA 
may  desire  the  individual's  participation 
with  other  investigators  in  a  joint 
investigation,  in  which  case  the  investigator 
will  be  given  the  opportimity  to  accept  or 
decline  such  partial  acceptance  or 
.  participation  with  other  investigators  prior  to 
a  selection.  Where  participation  with  other 
investigators  as  a  team  is  agreed  to,  one  of  the 
team  members  will  normally  be  designated  as 
its  team  leader  or  contact  point 

m.  Selection  Without  Discussion 

The  Govenunent  reserves  the  right  to  reject 
any  or  all  proposals  received  in  response  to 
this  AO  when  such  action  shall  be 
considered  in  the  best  interest  of  the 
Government.  Notice  is  also  given  of  the 
possibility  that  any  selection  may  be  made 
without  discussion  (other  than  discussions 
conducted  for  the  purpose  of  minor 
clarification).  It  is  therefore  emphasized  that 
all  proposals  should  be  submitted  initially  on 
the  most  favorable  terms  that  the  offeror  can 
submit. 

IV.  Foreign  Proposals 

See  Appendix  B,  Management  Plan  and 
Cost  Plan,  paragraph  (aK3). 

V.  TVvatBwnt  of  Proposal  Data 

It  is  NASA  policy  to  use  information 
contained  in  proposals  and  quotations  for 
evaluation  purposes  only.  While  this  policy 
does  not  require  that  the  proposal  or 
quotation  bear  a  restrictive  notice,  offerors  or 
quoters  should  place  the  following  notice  on 
the  title  page  of  the  proposal  or  quotation  and 
specify  the  information,  subject  to  the  notice 
by  inserting  appropriate  identification,  such 
as  page  numbers,  in  the  notice.  Information 


(data)  contained  in  proposals  and  quotations 
will  be  protected  to  the  extent  permitted  by 
law,  but  NASA  assumes  no  liability  for  use 
and  disclosure  of  information  not  made 
subject  to  the  notice.  To  prevent  inadvertent 
disclosure,  proposal  data  shall  not  be 
included  in  submissions  (e.g.  final  reports) 
that  are  routinely  released  to  the  public 

Restriction  on  Use  and  Disclosure  of 
Proposal  and  Quotation  InCormation  (Data) 

The  information  (data)  contained  in  (insert 
page  numbers  or  other  identification)  of  this 
proposal  or  quotation  constitutes  a  trade 
secret  and/or  information  that  is  commercial 
or  financial  and  confidential  or  privileged.  It 
is  furnished  to  the  Government  in  confidence 
with  the  understanding  that  it  will  not, 
without  permission  of  the  offeror,  tie  used  or 
disclosed  forother  than  evaluation  purposes: 
provided,  however,  that  in  the  event  a 
contract  is  awarded  on  the  basis  of  this 
proposal  or  quotation  the  Government  shall 
have  the  right  to  use  and  disclose  this 
information  (data)  to  the  extent  provided  in 
the  contract  This  restriction  does  not  limit 
the  Government's  right  to  use  or  disclose  this 
information  (data)  if  obtained  from  another 
source  without  restriction. 

VL  Status  of  Cost  Proposak  (U.S.  Proposab 
Only) 

The  investigator's  institution  agrees  that 
the  cost  proposal  is  for  proposal  evaluation 
and  selection  purposes,  and  that  following 
selection  and  during  negotiations  leading  to 
a  definitive  contract,  the  institution  may  be 
required  to  resubmit  cost  information  in 
accordance  with  FAR  15.8. 

vn.  Late  Proposals 

The  Government  reserves  the  right  to 
consider  proposals  or  modifications  thereof 
received  after  the  date  indicated,  should  such 
action  be  in  the  interest  of  the  Government. 

Vm.  Source  of  Space  TranqMWtation  System 
Investigatimis 

Investigators  are  advised  that  candidate 
investigations  for  Space  Transportation 
System  (STS)  missions  can  come  from  many 
sources. 

DC.  Disclosure  of  Proposals  Outside 

GoVOfUBMBt 

NASA  may  find  it  necessary  to  obtain 
proposal  evaluation  assistance  outside  the 
Government  Where  NASA  determines  it  is 
necessary  to  disclose  a  proposal  outside  the 
Government  for  evaluation  purposes, 
arrangements  will  be  made  with  the 
evaluator  for  appropriate  handling  of  the 
proposal  information.  Therefore,  by 
sulnnitting  a  proposal  the  investigator  and 
institution  agree  that  NASA  may  have  the 
proposal  evaluated  outside  the  Government 
If  the  investigator  or  institution  desire  to 
preclude  NASA  from  using  an  outside 
evaluation,  the  investigator  or  institution 
should  so  indicate  on  the  cover.  However, 
notice  is  given  that  if  NASA  is  precluded 
from  using  outside  evaluation,  it  may  be 
unable  to  consider  the  proposal. 
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X.  E^mI  Oppartimity  (U.S.  PropoMb  Only) 

By  submitting  a  proposal,  the  investigator 
and  institution  agree  to  accept  the  following 
clause  in  any  resulting  contract: 

Eqaal  Opportunity 

During  the  performance  of  this  contract, 
the  Contractor  agrees  as  follows: 

(a)  The  Contractor  will  not  discriminate 
against  any  employee  or  applicant  for 
employment  because  of  race,  color,  religion, 
sex,  or  national  origin. 

(b)  The  Contractor  will  take  affirmative 
action  to  ensure  that  applicants  are 
employed,  and  that  employees  are  treated 
during  employment  without  regard  to  their 
race,  color,  religion,  sex,  or  national  origin. 
This  shall  include,  but  not  be  limited  to,  (1) 
employment,  (2)  upgrading,  (3)  demotion,  (4) 
transfer,  (5)  recruitment  or  recruitment 
advertising,  (6)  layoff  or  termination,  (7)  rates 
of  pay  or  other  forms  of  compensation,  and 
(8)  selection  for  training,  including 
apprenticeship. 

(c)  The  Contractor  shall  po«t  in 
conspicuous  places  available  to  employees 
and  applicants  for  employment  the  notices  to 
be  provided  by  the  Contracting  OfRcer  that 
explain  this  clause. 

(d)  The  Contractor  shall,  in  all  solicitations 
or  advertisements -for  employees  placed  by  or 
on  behalf  of  the  Contractor,  state  that  all 
qualified  applicants  will  receive 
consideration  for  employment  without  regard 
to  race,  color,  religion,  sex,  or  national  origin. 

(e)  The  Contractor  shall  send  to  each  labor 
union  or  representative  of  workera  with 
which  it  has  a  collective  bargaining 
agreement  or  other  contract  or  understanding 
the  notice  to  be  provided  by  the  Contracting 
Officer,  advising  the  labor  union  or  workera' 
repreeentative  of  the  Contractor's 
commitments  under  this  clause,  and  poet 
copies  of  the  notice  in  conspicuous  places 
available  to  employees  and  applicants  for 
employment 

(f)  The  Contractor  shall  comply  with 
Executive  Order  11246,  as  amended,  and  the 
rules,  regulations,  and  ordera  of  the  Secretary 
of  I^bor. 

(g)  The  Contractor  shall  furnish  to  the 
contracting  agency  all  information  required 
by  Executive  Order  11246,  as  amended,  and 
by  the  rules,  regulations,  and  orders  of  the 
Secretary  of  Labor.  Standard  Form  100  (EEO- 
1),  or  any  successor  form,  is  the  prescribed 
brm  to  be  filed  within  30  days  follo%iring  the 
award,  unlets  filed  within  12  months 
preceding  the  date  of  award. 

(h)  The  Contractor  shall  permit  access  to  its 
books,  records,  and  accounts  by  the 
contracting  agency  or  the  Office  of  Federal 
Contract  Compliance  Programs  (OFCCF)  for 
the  purposes  of  investigation  to  ascertain  the 
Contractor's  compliance  with  the  applicable 
rules,  regulations,  and  orders. 

(i)  If  the  OFOCP  determines  that  the 
Contractor  is  not  in  compliance  with  this 
clause  or  any  rule,  regulation,  or  order  of  the 
Secretary  of  Labor,  the  contract  may  be 
canceled,  terminated,  or  suspended  in  whole 
or  in  pert,  and  the  Contractor  may  be 
declared  ineligible  for  further  Government 
contracts,  under  the  procedures  authorized  in 
Executive  Order  11246.  as  amended.  In 
addition,  sanctions  may  be  impoeed  and 


remedies  invoked  against  the  Contractor  as 
provided  in  Executive  Order  11246,  as 
amended,  the  rules,  regulations,  and  ordera 
of  the  Secretary  of  Labor,  or  as  otherwise 
provided  by  law. 

(i)  The  Contractor  shall  include  the  terms 
and  conditions  of  subparagraph  1  through  9 
of  this  clause  in  every  subcontract  or 
purchase  order  that  is  not  exempted  by  the 
rules,  regulations,  or  orders  of  the  Secretary 
of  Labor  issued  under  Executive  Order 
11246,  as  amended,  so  that  these  terms  and 
conditions  will  be  binding  upon  each 
subcontractor  or  vendor. 

(k)  The  Contractor  shall  take  such  action 
With  respect  to  any  subcontract  or  purchase 
order  as  the  contracting  agency  may  direct  as 
a  means  of  enforcing  these  terms  and 
conditions,  including  sanctions  for  non- 
compliance; provided,  that  if  the  Contractor 
becomes  involved  in,  or  is  threatened  with, 
litigation  witlTa  subcontractor  or  vendor  as 
a  result  of  direction,  the  Contractor  may 
request  the  United  States  to  enter  into  the 
litigation  to  protect  the  interests  of  the 
United  States. 

XL  Pateitf  Rights 

(a)  For  any  contract  resulting  from  this 
solicitation  awarded  to  other  than  a  small 
business  firm  or  nonprofit  organization,  the 
clause  at  1852.227-70,  "New  Technology," 
shall  apply.  Such  contractor  may,  in  advance 
of  contract,  request  waiver  of  rights  as  set 
forth  in  the  provision  at  1852.227-71, 
"Request  for  Waiver  of  Rights  to  Inventions." 

(b)  For  any  contract  resulting  from  this 
solicitation  awarded  to  a  small  business  firm 
or  nonprofit  organization,  the  clause  at  FAR 
52.227-11,  "Patent  Rights— Retention  by  the 
Contractor  (Short  Form)"  (as  modified  by 
1852.227-11),  shall  apply. 

1872.706-2    Appandlx  B:  OulttoWw  for 


The  following  guidelines  apply  to  the 
preparation  of  proposals  in  response  to 
an  AO  The  material  is  a  guide  for  the 
proposer  and  not  intendcKl  to  be 
encompassing  or  directly  applicable  to 
the  various  types  of  proposals  which 
can  be  submitted.  The  proposer  should 
provide  information  relative  to  those 
items  applicable  or  as  required  by  the 
AO. 

LOrarLaMer 

A  letter  or  cover  page  should  be  fiorwarded 
with  the  proposal  signed  by  the  investigator 
and  an  official  by  title  of  the  investigator's 
organization  who  is  authorized  to  conunit  the 
organization  responsible  for  the  proposal. 

n.  TaUe  of  CMilRiiis 

The  proposal  should  contain  a  table  of 
contents. 

m.  Ideotifyiag  lafbnaaiioB 

The  proposal  should  contain  a  short 
descriptive  title  for  the  investigation,  the 
names  of  all  investigaton,  the  name  of  the 
organization  or  institution  and  the  full  name, 
address,  and  telephone  number  of  the 
Principal  Investigator. 


Investigation  and  Tedinical  Plan 

(a)  Investigation  and  Technical  Man    ' 

The  investigation  and  technical  plan 
generally  will  contain  the  following: 

(1)  Summary.  A  concise  statement  about 
the  investigation,  its  conduct,  and  the 
anticipated  results. 

(2)  Objective  and  Significant  Aspects.  A 
brief  definition  of  the  objectives,  their  value, 
and  their  relationships  to  past,  current,  and 
future  effort.  The  history  and  basis  for  the 
proposal  and  a  demonstration  of  the  need  for 
such  an  investigation.  A  statement  of  present 
development  in  the  discipline  field. 

(3)  Investigation  Approach. 

(i)  Fully  describe  the  concept  of  the 
investigation, 
(ii)  Detail  the  method  and  proceduire  for 
'  carrying  out  the  investigation. 

(b)  Instrumentation 

This  section  should  describe  all 
information  necessary  to  plan  for  experiment 
development,  integration,  ground  operations, 
and  flight  operations.  This  section  must  be 
complete  in  itself  without  need  to  request 
additional  data.  Failure  to  furnish  complete 
data  may  preclude  evaluation  of  the 
proposal. 

(1)  Instrument  Description — ^This  section 
should  fully  describe  the  instrument  and 
indicate  items  which  are  proposed  to  be 
developed  as  well  as  any  existing 
instrumentation.  Performance  characteristics 
should  be  related  to  the  experiment 
objectives  as  stated  in  the  proposaL 

(2)  Instrument  Integration — This  section 
should  describe  all  parametera  of  the 
instrument  pertinent  to  the  accommodation 
of  the  instrument  in  the  spacecraft,  Spacelab, 
Shuttle  Orbiter,  Space  Station,  etc.  These 
include,  but  are  not  limited  to,  volumetric 
envelope;  weight;  po%ifer  requirements; 
thermal  requirements;  telemetry  requirement; 
sensitivity  to  or  generation  of  contamination 
(e.g.,  EMI  gaseous  effiuent);  data  processing 
requirements. 

(3)  Ground  Operation*— This  section 
should  identify  requirements  for  pre-launch 
or  post-launch  ground  operations  support 

(4)  Flight  Opwations — This  section  should 
identify  any  requirements  for  flight 
operations  support  including  mission 
planning.  Operational  constraints,  viewing 
requirements,  and  pointing  requirements 
should  also  be  identified.  Details  of 
communications  needs,  tracking  needs,  and 
special  techniques,  sucli  as  extravehicular 
activity  or  restrictions  in  the  use  of  control 
thrusters  at  stated  times  should  be 
delineated.  Special  comnumications  fecilities 
that  are  needed  must  be  described.  Any 
special  orbital  requirements,  such  as  time  of 
month,  of  day,  phase  of  moon,  and  lighting 
conditions  are  to  be  given  in  detail.  Describe 
real-time  ground  support  requirements  and 
indicate  any  special  equipment  or  skills 
required  of  ground  personnel. 

(c)  Data  Reduction  and  Analysis 

A  discussion  of  the  data  reduction  and 
analysis  plan  including  the  metiiod  and 
format  A  section  of  the  plan  should  include 
a  schedule  for  the  submission  of  reduced 
data  to  the  receiving  point  In  the  case  of 
Space  Science  programs,  the  National  Space 
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Science  Data  Center,  Greenbelt,  MD,  will  be 
the  repository  for  such  data  and  the 
Department  of  Interior,  Sioux  Falls,  SD,  for 
earth  observations  data. 

(d)  Oibiter  Crew  and/or  Payload  Specialist 
Training  Requirement 

A  description  of  the  tasks  required  of  each 
crew  member  (Commander,  Pilot,  Mission 
Specialist)  or  payload  specialist  should  be 
provided,  including  the  task  duration  and 
equipment  involved.  Indicate  special  training 
necessary  to  provide  the  crew  members  or 
payload  specialist(s)  with  the  capability  for 
performing  the  aforementioned  tasks. 

Management  Plan  and  Cost  Plan 

(a)  Management  Plan 

The  management  plan  should  summarize 
the  management  approach  and  the  facilities 
and  equipment  required.  Additional 
guidelines  applicable  to  non-U.S.  proposers 
are  contained  herein: 

(1)  Management 

(i)  The  management  plan  sets  forth  the 
approach  for  managing  the  work,  the 
recognition  of  essential  management 
functions,  and  the  overall  integration  of  these 
functions. 

(ii)  The  management  plan  gives  insight  into 
the  organization  proposed  for  the  work, 
including  the  internal  operations  and  lines  of 
authority  with  delegations,  together  with 
internal  interfaces  and  relationships  with  the 
NASA  major  subcontractors  and  associated 
investigators.  Likewise,  the  management  plan 
usually  reflects  various  schedules  necessary 
for  the  logical  and  timely  pursuit  of  the  work 
accompanied  by  a  description  of  the 
investigator's  work  plan  and  the 
responsibilities  of  the  co-investigators. 

(iii)  The  plan  should  describe  the  proposed 
method  of  instrument  acquisition.  It  should 
include  the  following,  as  applicable. 

(A)  Rationale  for  the  investigator  to  obtain 
the  instrument  through  or  by  the 
investigator's  institution. 

(B)  Method  and  basis  for  the  selection  of 
the  instrument  faibricator. 

(C)  Unique  capabilities  of  the  instrument 
fabricator  that  are  not  available  from  any 
other  source. 

(D)  Characteristics  of  the  proposed 
fabricator's  instrument  that  make  it  an 
inseparable  part  of  the  investigation. 

(E)  Availability  of  personnel  to  administer 
the  instrument  contract  and  technically 
monitor  the  fabrication. 

(F)  Status  of  development  of  the 
instrument 

(G)  Method  by  which  the  investigator 
proposes  to: 

(a)  Prepare  instrument  specifications. 

(6)  Review  development  progress. 

(c)  Review  design  and  fabrication  changes. 

(<^  Participate  in  testing  program. 

(e)  Participate  in  final  checkout  and 
calibration. 

if)  Provide  for  integration  of  instrument. 

(g)  Support  the  fli^t  operations. 

(a)  Coordinate  with  co-investigators,  other 
related  investigations,  and  the  payload 
integrator. 

(j)  Assure  safety,  reliability,  and  quality. 

(/)  Provide  required  support  for  Payload 
Specialist(8),  if  applicable. 


(H)  Planned  participation  by  small  and/or 
minority  business  in  any  subcontracting  for 
instrument  falnication  or  investigative 
support  functions. 

(2)  Facilities  and  Equipment 

All  major  facilities,  laboratory  equipment, 
and  ground-support  equipment  (GSE) 
(including  those  of  the  investigator's 
proposed  contractors  and  those  of  NASA  and 
other  U.S.  Government  agencies)  essential  to 
the  experiment  in  terms  of  its  system  and 
subsystems  are  to  be  indicated, 
distinguishing  insofar  as  possible  between 
those  already  in  existence  and  those  that  will 
be  developed  in  order  to  execute  the 
investigation.  The  outline  of  new  facilities 
and  equipment  should  also  indicate  the  lead 
time  involved  and  the  planned  schedule  for 
construction,  modification,  and/ or 
acquisition  of  the  facilities. 

(3)  Additional  Guidelines  Applicable  to  Non- 
U.S.  Proposers  Only 

The  following  guidelines  are  established 
for  foreign  responses  to  NASA's  AO.  Unless 
otherwise  indicated  in  a  specific 
announcement,  these  guidelines  indicate  the 
appropriate  measures  to  be  taken  by  foreign 
proposers,  prospective  foreign  sponsoring 
agencies,  and  NASA  leading  to  the  selection 
of  a  proposal  and  execution  of  appropriate 
arrangements.  They  include  the  following: 

(i)  Where  a  "Notice  of  Intent"  to  propose 
is  requested,  prospective  foreign  proposers 
should  write  directly  to  the  NASA  omcial 
designated  in  the  AO  and  send  a  copy  of  this 
letter  to  the  International  Relations  Division, 
Office  of  External  Relations.  Code  IR,  NASA, 
Washington.  DC  20546,  U.S.A. 

(ii)  Unless  otherwise  indicated  in  the  AO, 
proposals  will  be  submitted  in  accordance 
with  this  Appendix  excluding  cost  plans. 
Proposals  should  be  typewritten  and  written 
in  English. 

(iii)  Persons  planning  to  submit  a  proposal 
should  arrange  with  an  appropriate  foreign 
governmental  agency  for  a  review  and 
endorsement  of  the  proposed  activity.  Such 
endorsement  by  a  foreign  organization 
indicates  that  the  proposal  merits  careful 
consideration  by  NASA  and  that,  if  the 
proposal  is  selected,  sufficient  funds  will  be 
available  to  undertake  the  activity 
envisioned. 

(iv)  Proposals  including  the  requested 
number  of  copies  and  letters  of  endorsement 
from  the  foreign  governmental  agency  must 
be  forwarded  to  NASA  in  time  to  arrive 
before  the  deadline  established  for  each  AO. 
These  docimients  should  be  sent  to: 

National  Aeronautics  and  Space 
Administration,  International  Relations 
Division,  Code  IR,  Office  of  External 
Relations.  Washington,  DC  20546,  U.S.A. 

(v)  Those  proposals  received  after  the 
closing  date  will  be  treated  in  accordance 
with  NASA's  provisions  for  late  proposals. 
Sponsoring  foreign  government  agencies 
may,  in  exceptional  situations,  forward  a 
proposal  directly  to  the  above  address  if 
review  and  endorsement  is  not  possible 
before  the  announced  closing  date.  In  such 
cases,  NASA  should  be  advised  when  a 
decision  on  endorsement  can  be  expected. 

(vi)  Shortly  after  the  deadline  for  each  AO, 
NASA's  International  Relations  Division  will 


be  advised  the  appropriate  sponsoring  agency 
which  proposals  have  been  received  and 
when  the  selection  process  should  be 
completed.  A  copy  of  this  acknowledgment 
will  be  provided  to  each  proposer. 

(vii)  Successful  and  unsuccessfiil 
proposers  will  be  contacted  directly  by  the 
NASA  Program  Officer  coordinating  the  AO. 
Copies  of  these  letters  will  be  sent  to  the 
sponsoring  Government  agency. 

(viii)  NASA's  International  Relations 
Division  will  then  begin  making  the 
arrangements  to  provide  for  the  selectee's 
participation  in  the  appropriate  NASA 
program.  Depending  on  the  nature  and  extent 
of  the  proposed  cooperation,  these 
arrangements  may  entail: 

(A)  A  letter  of  notification  by  NASA, 

(B)  An  exchange  of  letters  between  NASA 
and  the  sponsoring  foreign  governmental 
agency. 

(C)  An  agreement  or  Memorandum  of 
Understanding  between  NASA  and  the 
sponsoring  foreign  governmental  agency. 

(b)  Cost  Plan  (U.S.  Investigations  Only) 

The  cost  plan  should  summarize  the  total 
investigation  cost  by  major  categories  of  cost 
as  well  as  by  function. 

(1 )  The  categories  of  cost  should  include 
the  following: 

(i)  Director  Labor — List  by  labor  category, 
with  labor  hours  and  rates  for  each.  Provide 
actual  salaries  of  all  personnel  and  the 
percentage  of  time  each  individual  will 
devote  to  the  effort. 

(ii)  Overhead — Include  indirect  costs. 
Usually  this  is  in  the  fiwm  of  a  percentage  of 
the  direct  labor  costs. 

(iii)  Materials — This  should  give  the  total 
cost  of  the  bill  of  materials  including 
estimated  cost  of  each  major  item.  Include 
lead  time  of  critical  items. 

(iv)  Subcontracts — List  those  over  S25.000, 
specify  the  vendor  and  the  basis  for 
estimated  costs.  Include  any  baseline  or 
supporting  studies. 

(v)  Special  Equipment — Include  a  list  of 
special  equipment  with  lead  and/or 
development  time. 

(vi)  Travel — List  estimated  number  of  trips, 
destinations,  duration,  purpose,  number  of 
travelers,  and  anticipated  dates. 

(vii)  Other  Cost»--Costs  not  covered 
elsewhere. 

(viii)  General  and  Administrative 
Expense — This  includes  the  expenses  of  the 
institution's  general  and  executive  offices 
and  other  miscellaneous  expenses  related  to 
the  overall  business. 

(ix)  Fee  (if  applicable). 

(2)  Separate  schedules,  in  the  above  format, 
should  be  attached  to  show  total  cost 
allocable  to  the  following: 

(i)  Principal  Investigator  and  other 
Investigators'  costs. 

(ii)  Instrument  costs. 

(iii)  Integration  costs. 

(iv)  Data  reduction  and  analysis  including 
the  amount  and  cost  of  computer  time. 

(e)  If  the  effort  is  sufficiently  known  and 
defined,  a  funding  obligation  plan  should 
provide  the  proposed  funding  requirements 
of  the  investigations  by  quarter  and/or 
annum  keyed  to  the  work  schedule. 
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1872.705-3    Appendix  C:    Glossary  of 
Tenns  and  AbbraviatkNts  Associated  with 
Investigations. 

Advisory  Committee  Subcommittee — 
Any  committee,  board,  commission, 
council,  conference,  panel,  task  force;  or 
other  similar  group,  or  any 
subcommittee  or  other  subgroup  thereof, 
that  is  not  wholly  composed  of  full-time 
Federal  Government  employees,  and 
that  is  established  or  utilized  by  NASA 
in  the  interest  of  obtaining  advice  or 
recommendations. 

Announcement  of  Opportunity 
(AO) — A  document  used  to  announce 
opportunities  to  participate  in  NASA 
programs. 

AO  Process — A  term  used  to  describe 
the  program  planning  and  acquisition 
procedure  used  to  acquire  investigative 
effort,  initiated  by  an  AO. 

Categorization — ^The  process  whereby 
proposed  investigations  are  classiTied 
into  four  categories:  synopsized  here  as 
Category  I — recommended  for 
immediate  acceptance;  Category  II — 
recommended  for  acceptance  but  at  a 
lower  priority  than  Category  I  proposals; 
Category  III — sound  investigations 
requiring  further  development;  Category 
IV — rejected. 

Co- Investigator  (Co-I) — Associate  of  a 
Principal  Investigator,  responsible  to  the 
Principal  Investigator  for  discrete 
portions  or  tasks  of  the  investigation.  A 
NASA  employee  can  participate  as  a  Co- 
I  on  an  investigation  proposed  by  a 
private  organization. 

Data  Users — Participants  in  NASA 
programs,  selected  to  perform 
investigations  utilizing  data  from  NASA 
payloads  or  facilities. 

Experiments — Activities  or  effort 
aimed  at  the  generation  of  data.  NASA- 
sponsored  experiments  generally 
concern  generation  of  data  obtained 
through  measurement  of  aeronautical 
and  space  phenomena  or  use  of  space  to 
observe  earth  phenomena. 

Federal  Acquisition  Regulation 
(FAR) — ^The  regulations  governing  the 
conduct  of  acquisition. 

Flight — That  portion  of  the  mission 
encompassing  the  period  from  launch  to 
landing  or  launch  to  termination  of  the 
active  life  of  spacecraft.  The  term 
shuttle  "flight"  means  a  single  shuttle 
round  trip — its  launch,  orbital  activity, 
and  return;  one  flight  might  deUver 
more  than  one  payload.  More  than  one 
flight  might  be  required  to  accomplish 
one  mission. 

Flight  Investigaton — Investigation 
conducted  utilizing  aeronautical  or 
space  instrumentation. 

Flight  Opportunity — A  flight  mission 
designed  to  accommodate  one  or  more 
experiments  or  investigations. 


Guest  Investigators — Investigators 
selected  to  conduct  observations  and 
obtain  data  within  the  capability  of  a 
NASA  mission,  which  are  additional  to 
the  mission's  primary  objectives. 
Sometimes  referred  to  as  Guest 
Observers 

Investigaton — Used  interchangeably 
with  "Experiments." 

Investigation  Team — A  group  of 
investigators  collaborating  on  a  single 
investigation. 

Investigator — A  participant  in  an 
investigation.  May  refer  to  the  Principal 
Investigator,  Co-Investigator,  or  member 
of  an  investigation  team. 

Mission — The  performance  of  a 
coherent  set  of  investigations  or 
operations  in  space  to  achieve  program 
goals.  (Example:  Measure  detailed 
structure  of  Sun's  chromosphere;  survey 
mineral  resources  of  North  America.) 

NASA  FAR  Supplement — Acquisition 
regulations  promulgated  by  NASA  in 
addition  to  the  FAR. 

NMI — NASA  Management 
Instruction. 

Notice  of  Intent — A  notice  or  letter 
submitted  by  a  potential  investigator 
indicating  the  intent  to  submit  a 
proposal  in  response  to  an  AO. 

Payload — A  specific  complement  of 
instruments,  space  equipment,  and 
support  hardware  carried  to  space  to 
accomplish  a  mission  or  discrete 
activity  in  space. 

Peer  Group — A  gathering  of  experts  in 
related  disciplinary  areas  convened  as  a 
subcommittee  of  the  Program  Office 
Steering  Committee  to  review  proposals 
for  flight  investigations. 

Peer  Review — The  process  of  proposal 
review  utilizing  a  group  of  peers  in 
accordance  with  the  categorization 
criteria  as  outlined  in  this  Handbook. 
—Principal  Investigator  (PI) — A  person 
who  conceives  an  investigation  and  is 
responsible  for  carrying  it  out  and 
reporting  its  results.  A  NASA  employee 
can  participate  as  a  PI  only  on  a 
government-proposed  investigation. 

Program — An  activity  involving 
human  resources,  materials,  funding, 
and  scheduling  necessary  to  achieve 
desired  goals. 

Project — Within  a  program,  an 
undertaking  with  a  scheduled  beginning 
and  ending,  which  normally  involves 
the  design,  construction,  and  operation 
of  one  or  more  aeronautical  or  space 
vehicles  and  necessary  ground  support 
in  order  to  accomplish  a  scientific  or 
technical  objective. 

Project  Office — An  office  generally 
established  at  a  NASA  field  installation 
to  manage  a  project. 

Selection  Official— The  NASA  official 
designated  to  determine  the  source  for 
award  of  a  contract  or  grant. 


Space  Facility — ^An  instrument  or 
series  of  instruments  in  space  provided 
by  NASA  to  satisfy  a  general  objective 
or  need. 

Steering  Committee — A  standing 
NASA  sponsored  committee  providing 
advice  to  the  Program  Associate 
Administrators  and  providing 
procedural  review  over  the  investigation 
selection  process.  Composed  wholly  of 
full-time  Federal  Government 
employees. 

Study  Office — An  office  established  at 
a  NASA  field  installation  to  manage  a 
potential  undertaking  which  has  not  yet 
developed  into  project  status. 

Subcommittee — An  arm  of  the 
Program  Office  Steering  Committee 
consisting  of  experts  in  relevant 
disciplines  to  review  and  categorize 
proposals  for  investigations  submitted 
in  response  to  an  AO. 

Supporting  Research  and  Technology 
(SR&T) — The  programs  devoted  to  the 
conduct  of  research  and  development 
necessary  to  support  and  sustain  NASA 
programs.. 

Team — A  group  of  investigators 
responsible  for  carrying  out  and 
reporting  the  results  of  an  investigation 
or  group  of  investigations. 

Team  Leader — The  person  appointed 
to  manage  and  be  the  point  of  contact 
for  the  team  and  who  is  responsible  for 
assigning  respective  roles  and  privileges 
to  the  team  members  and  reporting  the 
results  of  the  investigation. 

Team  Member — A  person  appointed 
to  a  team  who  is  an  associate  of  the 
other  members  of  the  team  and  is 
responsible  to  the  team  leader  for 
assigned  tasks  or  portions  of  the 
investigation. 

(PR  Doc.  97-1864  Filed  1-29-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Part  1166 
[STB  Ex  Parte  No.  620] 

Removal  of  Obsolete  Regulations 
Cortceming  Extension  of  Operations 
by  Water  Carriers 

AGENCY:  Surface  Transportation  Board. 
action:  Final  rule. 

summary:  The  Surface  Transportation 
Board  (Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  the  extension  of 
operations  by  water  carriers  over  newly 
completed  sections  of  waterways. 
EFFECTIVE  DATE:  January  30, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  Effective 
January  1, 1996.  the  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88, 109 
Stat.  803  (ICCTA),  aboUshed  the 
Interstate  Commerce  Commission  (ICC) 
and  established  the  Board  within  the 
Department  of  Transportation.  Section 
204(a)  of  the  ICCTA  provides  that  "(t]he 
Board  shall  promptly  rescind  all 
regulations  established  by  the  [ICC]  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act." 

As  here  relevant,  imder  the  prior  law, 
water  common  carriers  needed  a 
certificate  to  provide  transportation 
(former  section  10922)  and  water 
contract  carriers  needed  a  permit 
(former  section  10923).  See  also  former 
49  U.S.C.  10921.  However,  under  former 
49  U.S.C.  10922(h)(3)(B),  a  water 
common  carrier  with  authority  to 
operate  over  a  completed  portion  of  a 
waterway  had  a  right  to  extend  its 
transportation  over  newly  completed 
portions  as  they  were  opened  for 


navigation.  The  regulations  at  49  CFR 
part  1166  implemented  that  provision 
by  specifying,  inter  alia,  that  if  service 
was  instituted  over  the  newly 
completed  waterway  within  120  days 
after  it  was  opened  for  navigation,  the 
ICC  would  issue  a  certificate  of  public 
convenience  and  necessity  without 
proof  of  public  convenience  and 
necessity.' 

The  ICCTA  removed  the  licensing 
requirements  of  former  sections  10921, 
10922,  and  10923  as  they  pertain  to 
water  carriers.^  Because  the  statutory 
basis  (former  section  10922)  for  the 
regulations  at  49  CFR  part  1166  has 
been  eliminated,  we  will  remove  those 
regulations. 


'  The  ICC,  on  June  11, 1941,  prescribed  the  fonn 
and  content  of  applications  for  extension  of  service. 
These  regulations  were  first  issued  at  6  FR  3118 
(June  27, 1941)  and  codified  at  then  49  CFR  part 
305.  See  John  I.  Hay  Co.  Extension-Bayou  SomI 
Lock,  285  I.C.C  229,  230  (1952). 

^ See  Champion's  Auto  Ferry,  Inc.— Revocation  of 
Certificate,  Docket  No.  WC  1548  (Sub-No.  IC)  (STB 
served  Feb.  27, 1996).  See  also  Bemoval  of  Obsolete 
Regulations  Concerning  Water  Carriers,  STB  Ex 
Parte  No.  557  (STB  served  Oct.  17, 1996)  (removing 
obsolete  water  carrier  regulations  related  to 
miscellaneous  statutory  exemptions). 


Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
ICCTA  and  will  not  have  an  adverse 
effect  on  the  interests  of  any  person,  this 
action  will  be  made  effective  on  the  date 
of  pubUcation  in  the  Federal  Register. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resoiuces. 

List  of  Subjects  in  49  CFR  Part  1166 

Administrative  practice  and 
procedure. 

Decided:  January  16, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chainnan  Owen. 
Venwn  A.  WiUiams, 
Secretary. 

PART1 166— (REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1166. 

[FR  Doc.  97-2317  Filed  1-29-97;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  4  and  375 
[Docket  No.  RM-05-1»-000] 

Regulations  for  ttie  Relicensing  of 
Hydroelectric  Projects 

lanuary  23. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  dates. 

summary:  On  November  26,  1996,  the 
Commission  issued  a  Notice  Proposed 
Rulemaking  (61  FR  64031,  December  3, 
1996)  proposing  revisions  to  its 
regulations  for  tlie  relicensing  of 
hydropower  projects.  The  dates  for 
Tiling  initial  comments  and  reply 
comments  are  being  extended  at  the 
request  of  the  U.S.  Department  of  the 
Interior  and  the  National  Hydropower 
Association. 

DATES:  Initial  comments  should  be  filed 
on  or  before  April  4, 1997;  reply 
comments  should  be  filed  on  or  before 
May  5,  1997. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission,  888  1st  Street,  N.E., 

Washington,  DC.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lois  D.  Cashell,  Secretary.  202-208- 

0400. 

SUPPLEMENTARY  INFORMATION:  On 
January  13,  1997  and  January  14,  1997, 
the  U.S.  Department  of  the  Interior 
(DOI)  and  the  National  Hydropower 
Association  (NHA)  filed  respective 
motions  for  an  extension  of  time  to  file 
comments  in  response  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  issued  November  26,  1996, 
in  the  above-docketed  proceeding.  In  its 
motion,  DOI  states  that  additional  time 
is  needed  because  the  proposed  rule 
raises  significant  issues  which  require 
considerable  evaluation  and 
coordination  with  other  agencies  for  the 
preparation  of  responsive  comments. 


NHA  states  that  an  extension  is  required 
to  allow  further  consultation  with 
NHA's  membership  and  others  to  assure 
properly  focused  and  constructive 
comments.  NHA  further  states  that  the 
American  Public  Power  Association  and 
the  Edison  Electric  Institute  join  NHA  in 
the  motion  for  additional  time. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  filing 
initial  comments  is  granted  to  and 
including  April  4, 1997.  Reply 
comments  shall  be  filed  on  or  before 
May  5.  1997. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-2261  Filed  1-29-97;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
RIN  0960-AE30 

Application  of  State  Law  in 
Determining  Chil4  Relationship 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise 
our  rules  on  determining  whether  a 
natural  child  has  inheritance  rights 
under  appropriate  State  law  and 
therefore  may  be  entitled  to  Social 
Security  benefits  as  the  child  of  an 
insured  worker.  Specifically,  we 
propose  to  revise  our  rules  to  explain 
which  version  of  State  law  we  will 
apply,  depending  on  whether  the 
insured  is  living  or  deceased,  how  we 
will  apply  State  law  requirements  on 
time  limits  for  determining  inheritance 
rights,  and  how  we  will  apply  State  law 
requirements  for  a  court  determination 
of  paternity.  We  are  also  proposing  to 
clarify  our  current  rule  on  determining 
an  applicant's  status  as  a  legally 
adopted  child  of  an  insured  individual. 
DATES:  Your  comments  will  be 
considered  if  we  receive  them  no  later 
than  March  31,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  l.')85,  Baltimore,  MD  21235,  sent  by 
telefax  to  (410)  966-2830,  sent  by  E-mail 
to  "regulalions@ssa.gov,"  or  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 


3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
received  may  be  inspected  during  these 
same  hours  by  making  arrangements 
with  the  contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Berg,  Legal  Assistant,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  (410)  965-1713. 

SUPPLEMENTARY  INFORMATION: 

Time  for  Determining  Relationship  of 
Natural  Child 

Section  216(h)(2)(A)  of  the  Social 
Security  Act  (the  Act)  states  in  part  that 
in  determining  whether  an  applicant  is 
the  child  of  a  deceased  insured 
individual,  the  Commissioner  shall 
apply  such  law  as  would  be  applied  in 
determining  the  devolution  of  intestate 
personal  property  by  the  courts  of  the 
State  in  which  the  insured  individual 
was  domiciled  at  the  time  of  his  or  her 
death.  A  child  of  a  valid  marriage  has 
inheritance  rights  under  the  laws  of  all 
States. 

When  determining  the  relationship  of 
an  illegitimate  child  to  a  deceased 
insured  person  under  section 
216(h)(2)(A),  we  have  always  looked  to 
the  law  that  was  in  effect  in  the 
insured's  State  of  domicile  at  the  time 
he  or  she  died.  Some  Federal  courts 
have  also  interpreted  the  provision  this 
way.  See  Schaeferon  behalf  of  Schaefer. 
792  F.2d  81  (7th  Cir.  1986);  Ramon  v. 
Califano,  493  F.  Supp.  158  (W.D.  Tex. 
1980);  and  Allen  v.  Califano,  452  F. 
Supp.  205  (D.  Md.  1978). 

Other  courts  have  adopted  different 
interpretations.  For  example,  in  Owens 
V.  Schweiker,  692  F.2d  80  (9th  Cir. 
1982),  the  court  held  that  section 
216(h)(2)(A)  should  be  read  to  require 
the  use  of  the  State  law  of  domicile  that 
was  in  effect  at  the  time  of  the 
Secretary's  determination  on  the  child's 
claim.  We,  therefore,  published  a  final 
rule  (49  FR  21512)  on  May  22, 1984. 
amending  §404.354  of  our  regulations 
to  clarify  and  reinforce  our  policy  on 
applying  State  inheritance  laws. 
However,  after  we  amended  our 
regulations,  we  also  published 
Acquiescence  Ruling  (AR)  86-17(9)  to 
clarify  that  we  would  apply  the  Owens 
decision  to  claims  of  children  residing 
in  the  9th  Circuit.  (When  these 
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proposed  regulations  are  published  as 
fined  rules,  we  will  rescind  AR  86- 
17(9).) 

Still  other  courts  have  held  that  the 
relevant  law  is  the  law  in  force  at  the 
time  the  child  applies  for  benefits  (see 
Cox  on  behalf  of  Cox  v.  Schweiker.  684 
F.2d  310  (5th  Cir.  1982);  and  Hart  by 
and  through  Morse  v.  Bowen,  802  F.2d 
1334  (11th  Cir.  1986)). 

Recognizing  that  the  language  in 
section  216(h)(2)(A)  could  be  viewred  as 
ambiguous  and  has  not  been  interpreted 
the  same  by  all  courts,  we  are  proposing 
to  amend  our  policy  as  stated  in 
§  404.354(b).  We  believe  that  a  policy 
that  permits  us  to  apply  any  of  several 
potentially  applicable  State  inheritance 
laws  would  best  effectuate  Congress' 
intent  with  regard  to  serving  the 
interests  of  surviving  illegitimate 
children.  Therefore,  when  the  insured  is 
deceased,  we  propose  to  determine  the 
status  of  his  or  her  illegitimate  child  by 
applying  the  State  inheritance  law  that 
is  in  effect  when  we  adjudicate  the 
child's  claim  for  benefits.  If  the  child 
does  not  have  inheritance  rights  imder. 
that  version  of  State  law,  we  will  apply 
the  State  law  that  was  in  effect  when  the 
insured  died,  or  any  version  of  State  law 
in  effect  from  the  time  the  child  first 
covld  be  entiUed  to  benefits  based  on 
his  or  her  appUcation  imtil  the  time  we 
make  our  final  decision  on  the  claim, 
whichever  version  is  more  beneficial  to 
the  child. 

We  also  explain  in  these  proposed 
regulations  how  we  will  determine 
which  law  was  in  eStsct  as  of  the  date 
of  death.  First  we  will  look  to  the 
inheritance  law  that  was  in  efiiact  on  the 
date  of  the  insvued's  death.  Then,  if  a 
law  enacted  after  the  insured's  death  is 
retroactive  to  the  date  of  his  or  her 
death,  we  will  apply  that  law.  However, 
if  a  law  in  effiect  at  tiie  time  of  death  was 
later  declared  unconstitutional,  we  will 
apply  the  State  law  which  superseded 
the  unconstitutional  law. 

Regarding  the  child  of  a  living  insured 
worker,  our  current  rule  in  §  404.354(b) 
provides  that  the  Commissioner  of 
Social  Security  (the  Commissioner)  will 
apply  the  inheritance  law  that  was  in 
effect  when  the  child's  claim  was  filed. 
We  are  proposing  to  amend  §§  404.354 
and  404.355  to  clarify  that  we  will  look 
to  the  versions  of  State  inheritance  laws 
that  were  in  effect  fiom  the  first  month 
for  which  the  child  could  be  entitied  to 
benefits  up  to  and  including  the  time  of 
our  final  decision  and  we  will  apply  the 
version  most  beneficial  to  the  child. 

State  Law  Time  Limits 

As  previously  stated,  section 
216(h)(2)(A)  of  the  Act  provides  that,  in 
determining  whether  an  applicant  is  the 


child  of  a  deceased  insiued  individual, 
the  Commissioner  shall  apply  such  law 
as  would  be  applied  in  determining  the 
devolution  of  intestate  personal 
property  by  the  courts  of  the  State  in 
which  die  insiued  individual  was 
domiciled  at  the  time  of  his  or  her 
death.  That  section  further  states  that  an 
appUcant  who,  according  to  such  law, 
would  have  the  same  status  relative  to 
taking  intestate  personal  property  as  a 
child  or  parent  shall  be  deemed  such 
respective  child  or  parent. 

Many  State  laws  unpose  time  limits 
on  when  someone  must  act  to  estabUsh 
paternity  for  piuposes  of  intestate 
succession.  Such  time  limits  are 
intended  to  provide  for  an  orderly  and 
expeditious  settiement  of  estates.  Since 
this  is  not  the  purpose  of  Social  Security 
benefits  for  children,  we  provide  in 
these  proposed  regulations  that  we  will 
not  apply  a  State's  time  limits  relative 
to  the  time  at  which  a  child's 
relationship  must  be  estabUshed  when, 
we  determine  the  child's  status  under 
section  216(h)(2)(A).  Not  applying  time 
limits  is  consistent  with  our  belief  that 
such  a  policy  on  applying  State 
inheritance  laws  will  best  serve  the 
interests  of  the  children  Congress  sought 
to  protect  when  it  enacted  section 
216(h)(2)(A)  of  the  Act 

Court  Order  RequirementB 

Some  State  laws  reqiiire  a  court 
determination  of  paternity  for  an 
illegitimate  child  to  have  inheritance 
rights.  In  determining  a  child's  statiis 
under  section  216(h)(2)(A),  ovu  policy 
has  been  to  require  that  a  claimant 
submit  a  court  determination  of 
paternity  if  one  is  required  under  State 
inheritance  law.  However,  we  propose 
to  revise  this  policy  by  stating  in  these 
rules  that  in  a  State  that  requires  a  court 
determination  of  paternity,  we  will  use 
the  standard  of  proof  that  the  State  court 
would  use  as  the  basis  for  such  a 
determination,  but  we  will  not  actually 
require  a  determinatiop  by  a  State  coiul. 
Of  course,  if  a  State  court  with 
jiuisdiction  over  the  matter  declares  that 
a  child  can  take  a  child's  share  of  an 
insured  individual's  estate  through 
intestacy,  or  if  a  State  court  determines 
a  child's  paternity  and  such 
determination  would  prevail  in  that 
State's  intestacy  procmdings,  SSA  could 
generally  rely  on  such  State  court 
findings.  So,  while  we  will  not  require 
an  applicant  to  obtain  a  State  court's 
determination,  we  will  be  guided  by 
such  determinations  that  an  applicant 
has  obtained,  subject  to  the 
prerequisites  stated  in  Social  Security 
Ruling  83-370  for  accepting  State  court 
determinations.  Those  prerequisites  are: 
(1)  an  issue  in  a  claim  for  Social 


Security  benefits  previously  has  been 
determined  by  a  State  court  of 
competent  jiuisdiction;  (2)  this  issue 
was  genuinely  contested  before  the  State 
coiut  by  parties  with  opposing  interests; 

(3)  the  issue  falls  within  the  general 
category  of  domestic  relations  law;  and 

(4)  the  resolution  by  the  State  trial  court 
is  consitf  ent  with  the  law  enunciated  by 
the  highest  court  in  the  State. 

U  we  evaluate  paternity  by  using  the 
same  standards  that  the  appropriate 
State  court  would  use  if  the  issue  were 
properly  before  it,  we  beUeve  we  will 
satisfy  the  intent  of  section  216(h)(2)(A) 
that  we  apply  "such  law  as  would  be 
applied"  by  the  State  court  to  determine 
inheritance  rights.  We  believe  that  the 
requirement  of  section  216(h)(2)(A)  to 
apply  State  law  will  be  satisfied  if  we 
apply  the  same  substantive  standard  as 
a  State  court  would  apply  to  determine 
paternity. 

Legally  Adopted  Child 

The  provisions  for  paying  benefits  to 
children  of  an  insured  individual  were 
added  to  the  Act  by  the  Social  Security 
Act  Amendments  of  1939  (Public  Law 
76-379).  Our  poUcy  for  determining 
whether  an  applicant  qualifies  as  the 
"child"  of  an  insured  individual  has 
always  been  that  we  apply  State  law  on 
inheritance  rights  to  determine  the 
status  under  the  Act  of  a  natiual  child, 
i.e.,  biological  child,  and  State  law  on 
adoption  to  determine  the  status  of  a 
child  legally  adopted  by  the  insured.  To 
avoid  any  uncertainty  about  our  policy, 
we  are  proposing  to  amend  our 
regulations  to  state  more  clearly  how  we 
determine  a  child's  status  as  an 
individual's  natural  child  or  adopted 
child. 

Section  202(d)(1)  of  the  Act  provides 
for  benefits  to  a  diild  as  defined  in 
section  216(e)  of  the  Act  Section  216(e) 
states,  in  part,  that  the  term  "child" 
means  the  child  or  legally  adopted  child 
of  an  individual.  Section  216(e)  further 
states  the  requirements  for  a  person  to 
be  deemed  the  legally  adopted  child  of 
a  deceased  individual.  Section  216(e) 
thus  distinguishes  between  a  natural 
child  and  an  adopted  child. 

Further,  section  216(h)(2)(A)  provides 
that  the  status  of  an  applicant  for 
benefits  as  a  child  (as  opposed  to  a 
legally  adopted  child,  a  stef>child,  or 
otiber  type  of  individual  who  can  qualify 
under  section  216(e)  of  the  Act  as  a 
"child"  for  purposes  of  section  202(d)  of 
the  Act)  is  determined  by  applying  the 
law  on  devolution  of  intestate  personal 
property  that  would  be  appUed  by  the 
courts  in  the  State  of  the  insured 
individual's  domicile.  This  is  a  test  for 
the  status  of  a  natural  child  only. 
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The  legislative  history  of  sections 
216(e)  and  216(h)(2)(A)  shows  that 
Coiwess  intended  us  to  use  section 
216(h)(2)(A)  to  determine  the  status  of 
natural  children  only.  Section  209(k], 
enacted  in  1939.  provided  the  first 
definition  of  "child"  by  stating  in  part 
that  the  term  means  the  child  of  an 
individual,  the  stepchild  of  an 
individual,  and  a  child  legally  adopted 
by  an  individual  before  he  or  she 
attained  age  60  and  prior  to  the 
beginning  of  the  twelfth  month  before 
the  month  in  which  he  or  she  died. 
Section  209(m),  also  enacted  in  1939. 
contained  language  that  is  the  same  as 
the  presoit  section  216(h)(2)(A)  and 
described  how  we  determine  whether 
an  applicant  is  the  "child"  of  the 
insured  individual. 

Then  in  1946,  Congress  amended 
section  209(k)  to  allow  some  children 
adopted  by  individuals  aged  60  or  older 
to  receive  benefita.  Congress' 
explanation  of  the  amended  section 
209(k)  was  that  imder  existing 
provisicuis  of  the  Act.  a  stepchild  or  an 
adopted  child  is  not  a  "child"  for 
benefit  purposes  imless  certain 
conditions  are  met.  H.R.  Rep.  No.  2526. 
79th  Cong..  2d  Sess.  26  (1946);  S.  Rep. 
No.  1862.  79th  Cong..  2d  Sess.  34 
(1946).  Thus,  since  the  first  provision 
for  paying  benefita  to  children  of  an 
insured  woricer,  there  has  been  a  clearly 
defined  distinction  between  natural 
childm  and  adopted  children  and 
clearly  defined  conditions  for 
determining  the  status  of  an  adopted 
child,  whidb  conditions  are  not  alfected 
by  section  216(h)(2)(A). 

Along  with  the  structure  of  the  Act 
and  the  legislative  history  of  provisions 
defining  "child,"  we  have  consistently 
interpreted  the  State  intestacy  law 
provisions  of  section  216(h)(2)(A)  as  not 
^plying  to  children  legally  adopted  by 
the  insured  individual.  Our  first 
regulation  on  the  status  of  a  child  was 
published  in  1940.  Tliat  regulation 
defined  a  "child"  as  a  son  or  daughter 
(by  blood)  of  a  wage  earner  and  then 
went  (m  to  define  "adopted  children." 
5  FR 1880  (May  21, 1940).  We  have 
maintained  that  position  from  the  first 
regulation  to  the  present  In  the  present 
§  404.354,  we  state  that  a  child  may  be 
related  to  the  insured  as  a  natural  child, 
legally  adopted  child,  stepchild, 
grandchild,  stepgrandchild,  or  equitably 
adopted  child.  In  §  404.355,  we  explain 
the  conditions  fat  eligibility  as  a  natural 
diild.  which  include  applying  State 
inheritance  law,  and  in  §  404.356  we 
state  the  requirement  for  eligibility  as  a 
lesally  adopted  child 

In  these  proposed  regulations,  we  are 
amending  §  404.356  to  expUdtly 
provide  that  we  will  determine  an 


appUcant's  status  as  a  legally  adopted 
child  by  applying  the  adoption  laws  of 
the  State  or  foreign  coimtry  where  the 
adoption  took  place. 

Addition  of  Northern  Mariana  Islands 

Further,  we  are  proposing  to  add  the 
Northern  Mariana  Islands  to  the  names 
of  entities  whose  laws  we  will  use  to 
determine  a  child's  relationship  to  the 
insured  individual,  depending  on  his  or 
her  permanent  home. 

Electronic  Versions 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  ajn.  on  the  date  of 
pubUcation  in  the  Federal  Register.  To 
downloed  the  file,  modem  did  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  file  and 
the  fee.  This  file  is  in  WordPerfect  and 
will  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Oirdet 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sinall  entities  because  they 
affect  only  individuals.  Thmefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  is  not 
required. 

Paperwork  Reduction  Act 

These  proposed  regulations  impose 
no  additional  reporting  or 
recordkeeping  requiremento 
necessitating  clearance  by  OMB. 

(Catalog  of  Fedaral  Oomattic  Assistance 
Prognm  Noa.  96.001  Social  Security- 
Disability  Insurance:  96.002  Social  Security- 
Retiiement  Insurance;  96.004  Social  Security- 
Survivon  Insurance) 

List  of  Snl^ecto  in  20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefita, 
Old-age,  Survivors  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirementa.  Social  security. 

Dated:  Januaiy  17, 1997. 
SUrley  S.  Chaler, 
Commisaioner  of  Social  Security. 

For  the  reas<nis  set  out  in  the 
preamble,  we  am  proposing  to  amend 


subpart  D  of  part  404  of  chapter  m  of 
title  20  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  404—FEDERAL  OLO-AQE, 
SURVIVORS  AND  DISABIUTY 
INSURANCE  (1950-       ) 

Subpart  D—{AnMnde4] 

1.  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  fbUows: 

Aadiority:  Sees.  202, 203  (a)  and  (b), 
205(a),  216,  223,  225,  228(a)-{e),  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C 
402, 403  (a)  and  (b),  405(a),  416, 423, 425, 
428(a)-(e),  and  902(aM5)). 

2.  Section  404.354  is  revised  to  read 
as  follows: 

f404.364   YourrstaNlonaMptotheinsurad. 

You  may  be  related  to  the  instued 
person  in  one  of  several  ways  and  be 
entitled  to  benefita  as  his  or  her  child, 
i.e.,  as  a  natural  child,  legally  adopted 
child,  strochild,  grandcmld, 
stepgrandchild,  or  equitably  adopted 
child.  For  details  on  how  we  determine 
your  relationship  to  the  insured  person, 
see  SS  404.355  throuj^  404.359. 

3.  Section  404.355  is  revised  to  read 
as  follows: 

f404J6B  WhoialheliMured'snMural 
oNM? 

(a)  Eli^biUty  as  a  natural  child.  You 
may  be  eligible  for  benefita  as  the 
insured's  natural  child  if  one  of  the 
following  conditions  is  met: 

(1)  You  could  inherit  the  insured's 
personal  property  as  his  or  her  natiual 
child  under  State  inheritance  laws,  as 
described  in  paragraph  (b)  of  this 
section. 

(2)  You  are  the  insured's  natural  child 
and  the  insured  and  your  mother  or 
father  went  through  a  ceremony  which 
would  have  resulted  in  a  valid  marriage 
between  them  except  for  a  "legal 
impediment"  as  described  in 

S  404.346(a). 

(3)  You  are  the  insured's  natiiral  child 
and  your  mother  or  fother  has  not 
married  the  insiued,  but  the  insured  has 
either  acknowledged  in  writing  that  you 
are  his  or  her  child,  been  decreed  by  a 
court  to  be  your  bther  or  mother,  or 
been  ordered  by  a  court  to  contribute  to 
your  support  because  you  are  his  or  her 
child.  If  the  insured  is  deceased,  the 
acknowledgment,  court  decree,  or  court 
order  must  have  been  made  or  issued 
before  his  or  her  death.  To  determine 
whethn  the  conditions  of  entitlement 
are  met  throughout  the  first  month  as 
stated  in  $  404.352(a),  the  written 
acknowledgment,  court  decree,  or  court 
order  will  be  considered  to  have 
occurred  on  the  first  day  of  the  month 
in  whidi  it  actually  occaurad. 
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(4)  Your  mother  or  father  has  not 
married  the  insiired  but  you  have 
evidence  other  than  the  evidence 
described  in  paragraph  (a)(3)  to  show 
that  the  insured  is  your  natural  father  or 
mother.  Additionally,  you  must  have 
evidence  to  show  that  the  insxued  was 
either  living  with  you  or  contributing  to 
your  support  at  the  time  you  appUed  for 
benefits.  If  the  insured  is  not  alive  at  the 
time  of  your  application,  you  must  have 
evidence  to  show  that  the  insiued  was 
either  living  with  you  or  contributing  to 
yoiu'  support  when  he  or  she  died.  See 
§  404.366  for  an  explanation  of  the 
terms  "living  with"  and  "contributions 
for  support." 

(b)  ifse  of  State  Law»—{1)  General.  To 
decide  whether  you  have  inheritance 
rights  as  the  natural  child  of  the 
insured,  we  use  the  law  on  inheritance 
rights  that  the  State  courts  woiUd  use  to 
decide  whether  you  could  inherit  a 
child's  share  of  the  insured's  personal 
property  if  the  insured  were  to  die 
without  leaving  a  will.  If  the  insured  is 
living,  we  look  to  the  laws  of  the  State 
where  the  insured  has  his  or  her 
permanent  home  when  you  apply  for 
benefits.  If  the  insured  is  deceased,  we 
look  to  the  laws  of  the  State  where  the 
insured  had  his  or  her  permanent  home 
when  he  or  she  died.  If  the  insured's 
permanent  home  is  not  or  was  not  in 
one  of  the  50  States,  the  Commonwealth 
of  Pu«to  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  or  the 
Northern  Mariana  Islands,  we  will  look 
to  the  laws  of  the  District  of  Coliunbia. 
For  a  definition  of  permanent  home,  see 
$  404.303.  For  a  further  discussion  of 
the  State  laws  we  use  to  determine 
whether  you  qualify  as  the  insured's 
natural  diild.  see  paragraphs  (b)(3)  and 
(b)(4)  of  this  section.  If  these  lawrs  would 
permit  you  to  inherit  the  insured's 
personal  property  as  his  or  her  child,  we 
will  consider  you  the  child  of  the 
insured. 

(2)  Standards.  We  will  not  apply  any 
State  inheritance  law  requirement  that 
an  action  to  establish  paternity  must  be 
taken  within  a  specified  period  of  time 
measured  from  the  worker's  death  or  the 
child's  birth,  or  that  an  action  to 
establish  paternity  must  have  been 
started  or  completed  before  the  worker's 
death.  If  applicable  State  inheritance 
law  requires  a  court  determination  of 
paternity,  we  will  not  require  that  you 
obtain  such  a  determination  but  will 
decide  your  paternity  by  using  the 
standard  of  proof  that  the  State  court 
would  use  as  the  basis  for  a 
determination  of  paternity. 

(3)  Insured  is  living.  If  the  insured  is 
living,  the  inheritance  laws  that  we  use 
are  those  that  are  in  effect  in  the  State 
where  the  insured  has  his  ot  her 


permanent  home  when  we  make  our 
final  decision  on  your  application  for 
benefits.  We  will  apply  the  version  of 
State  law  in  effect  when  wemake  that 
decision.  If  you  do  not  qualify  as  a  child 
of  the  insured  under  that  version  of 
State  law,  we  look  at  all  versions  of 
State  law  that  were  in  effect  from  the 
first  month  for  which  you  could  be 
entitled  to  benefits  up  until  the  time  of 
our  final  decision  and  apply  the  version 
of  State  law  that  is  most  beneficial  to 
you. 

(4)  Insured  is  deceased.  If  the  insiued 
is  deceased,  we  apply  the  law  of  the 
State  where  the  insured  had  his  or  her 
permanent  home  when  he  or  she  died. 
We  apply  the  version  of  State  law  in 
efiiect  when  we  make  our  final  decision 
on  your  appUcation  for  benefits.  If  you 
do  not  quaUfy  as  a  child  of  the  insiued 
under  that  version  of  State  law,  we  will 
apply  the  version  of  State  law  that  was 
in  effect  at  the  time  the  insured  died,  or 
any  version  of  State  law  in  effect  from 
the  first  month  for  which  you  could  be 
entitled  to  benefits  up  until  our  final 
decision  on  your  application.  We  will 
apply  whichever  version  is  most 
beneficial  to  you.  We  use  the  following 
rules  to  determine  the  law  in  effect  as 
of  the  date  of  death: 

(A)  If  a  State  inheritance  law  enacted 
after  the  insured's  death  indicates  that 
the  law  would  be  retroactive  to  the  time 
of  death,  we  will  apply  that  law;  or 

(B)  If  the  inheritance  law  in  effect  at 
the  time  of  the  insured's  death  was  later 
declared  imconstitutional,  we  will 
apply  the  State  law  which  superseded 
the  imconstitutional  law. 

4.  Section  404.356  is  amended  by 
adding  a  sentence  at  the  end  to  read  as  ' 
follows: 

§404^  Wholsihaifmirad'aiagaHy 
adopted  cftHdr 

*  *  *  We  apply  the  adoption  laws  of 
th^tate  or  foreign  country  where  the 
adoption  took  place,  not  the  State 
inhoitanoe  laws  described  in  §  404.355, 
to  determine  whether  you  are  the 
insured's  legally  adopted  child. 

(PR  Doc  97-2315  Filed  1-29-97;  8:45  am] 


ACTION:  Proposed  rule. 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Indtan  Affairs 

25CFRPart286 

RiN  107»-AD70 

Indian  BusinMS  Devalopmant  Prognm 

AQENCY:  Bureau  of  Indian  Affairs, 
Interior. 


SUMMARY:  The  Bureau  of  Indian  ACEairs 
(BLA)  is  proposing  to  revise  the 
regulations  governing  Indian  Business 
Development  Program  (IBDP)  grants. 
The  rule  has  been  abbreviated  and 
revrritten  in  plain  English  as  a  part  of 
the  President's  initiative  to  make  rules 
easier  to  imderstand. 

DATES:  Comments  must  be  received  on 
or  before  March  31, 1997. 

ADDRESSES:  Mail  comments  to  Nancy 
Jemison,  Director,  Office  of  Economic 
Development,  Bureau  of  Indian  A&in, 
Department  of  the  Interior,  1849  C  St. 
NW,  Mail  Stop  2061-MIB,  Washington, 
DC  20240;  OR,  hand  deliver  them  to 
Room  2061  at  the  above  address. 
Comments  will  be  available  for 
inspection  at  this  address  from  9:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday 
beginning  approximately  2  weeks  after 
publication  of  this  document  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Woody  Sneed,  Financial  Analyst,  Office 
of  Economic  Development,  Bureau  of 
Indian  Afiiairs  at  telephone  (202)  208- 
4796. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  IBDP  grant  program  has  been 
discontinued  but  grantees  having 
already  received  grants  must  report  on 
the  financial  status  of  their  businesses 
for  five  years  after  date  of  receipt  of  the 
grants.  The  new  rule  deletes  references 
to  appUcations  and  their  required 
contents  but  retains  reporting 
requirements. 

Stq^lementary  InCDrmation 

* 

Publication  of  the  proposed  rule  by 
the  Department  of  the  Interior 
(Departmrat)  provides  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Interested  persons 
may  submit  written  comments  regarding 
the  proposed  rule  to  the  location 
identified  in  the  ADDRESSES  section  of 
this  document    ' 

ExacntiTe  Order  12778 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget 
(OMB)  that  these  proposed  regulations 
meet  the  appUcable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778. 

ExecutiTe  Order  12S66 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  and  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 


AAtUk 
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BiBidalHy  FladUUty  Act 

This  proposed  rule  will  not  have  a 
simificant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  aCseq.). 

BxM»tiv«  Order  12*30 

The  Department  has  determined  that' 
this  jmipoeed  rule  does  not  have 
"significant  takings"  implications.  The 
proposed  rule  does  not  pertain  to 
"taking"  of  private  property  interests. 
n<v  does  it  impact  private  property. 

ExM»tive  Ordsr  12012 

The  Department  has  determined  that 
this  proposed  rule  does  not  have 
significant  federalism  effects  because  it 
pertains  solely  to  Federal-tribal  relations 
and  will  not  interfsfe  with  the  roles, 
lights  and  responsibilities  of  states. 

NEPA 


The  Department  has  determined  that 
this  propoaed  rule  does  not  constitute  a 


major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  EnvironmenUl  Policy  Act  of 
1969. 

Unfnnded  Mandates  Act 

This  rule  imposes  no  imfunded 
mandates  on  any  governmental  or 
private  entity  and  is  in  compliance  with 
the  provisions  of  the  Unfunded 
Mandates  Act  of  1995. 

Pqierworic  Reduction  Act  of  1909 

Section  286.7  ctmtains  information 
collection  requirements.  As  required  by 
the  Papowoik  Reduction  Act  of  1995 
(44  U.S.C  3507(d)).  the  Department  of 
the  Interior  has  submitted  a  copy  of 
these  sections  to  the  Office  of 
Managranent  and  Budget  (OMB)  for  its 
review. 

Indian  tribes  and  Individuals  v^io 
have  received  grants  must  fumi^ 
comparative  balance  sheets  and  profit 


and  loss  statements  semiannually  far 
the  first  two  years  after  the  ^ant  and 
annually  for  the  next  three  years.  There 
is  no  BIA  form  for  these  statements 
since  industry  standards  dictate  the 
financial  statement  requiremmts.  The 
annual  reporting  and  recordkeeping 
burden  for  this  collection  of  informati<Hi 
is  estimated  to  average  1  hour  for  each 
response,  including  the  time  for 
reviewnng  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  collection  of 
information.  There  are  252  grantees  who 
report  semiannually  and  377  who  report 
annually.  Thus,  the  total  annual  - 
reporting  and  record  keeping  burden  for 
this  collection  is  estimated  to  be  881 
hours.  Respondents'  houriy  rate  is 
similar  to  a  Federal  employee  GS-9  or 
$19.25  per  hour. 


CFR  sedion  286.6 

Nunnbercf 
reipondenta 

Frequency 
of  response 

Tow  annuel 
ronponaoM 

Burden 
hours  per 
response 

Annual  bur- 
dsn  hours 

Cost  to  re- 

Total  cost 

Aimuii 

377 

2se 

1 
2 

377 
504 

1 
1 

377 
504 

$7,257 
9.702 

SenriMnusI  ..- 

$16,969 

Organizatims  and  individuals 
desir^  to  submit  oranments  on  the 
information  collection  requirement 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Afisirs. 
OMB.  Room  10202.  New  Executive 
Office  Building.  Washington.  D.C 
20503;  Attnition:  Desk  Officer  for  the 
U.S.  Department  of  the  Interior. 

The  Department  considers  comments 
by  the  pi^lic  an  this  proposed 
collection  of  information  in: 

Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  infonnation  will  have 
prKtical  utility, 

Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 

Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and: 

Minimizing  the  burdm  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  tedmiques  <v  other  forms  of 
infbrmatian  technology. 


C^ifB  is  required  to  make  a  decision 
concerning  the  collecticai  of  infonnation 
contained  in  these  pn^posed  regulations 
between  30  and  60  days  after 
publicaticm  of  this  document  in  the 
Federal  Register.  Therefore,  a  conunent 
to  the  OMB  is  best  assured  of  having  its 
fiill  effect  if  CA4B  receives  it  within  30 
days  of  publication.  This  does  not  affect 
the  deedline  for  the  public  to  comment 
to  the  Bureau  of  Indian  Affairs  on  the 
proposed  regulations. 

Drafting  lafigraMtian 

The  primary  author  of  this  documeit 
is  Woody  Sneed,  Office  of  Economic 
Development,  Biireau  of  Indian  Afhirs, 
Departmmt  of  the  Interior. 

List  of  Subjects  in  25  CFR  Part  2a8 

Indians — business  and  finance. 

For  the  reasons  given  in  the  preamble. 
Part  286  of  Title  25.  Chapter  I. 
Subchapter  N  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  revised  as 
set  fcHth  below. 

PART  28»-MOIAN  BU8ME88 
DEVELOPMENT  PROGRAM 

Sac 

286.1  DefinitUNis. 

286.2  What  is  the  purpow  of  these 
regiilatiops? 

286.3  Infonnation  coUectioa. 


286.4  What  are  the  gruit  limitations  and 
reqtiitenwntf  that  appljr? 

286.5  Do  I  need  to  return  unused  funds? 

286.6  What  reports  must  I  submitT 
:  25  V.SX1 1524. 


1286.1 

As  used  in  this  part  286: 

Economic  aiterprise  means  any  profit 
oriented  bidian-owned.  commracial, 
industrial,  agricultural,  or  business 
activity  Mfbich  must  be  at  least  51  per 
cent  Indian  owned. 

Cktmtee  means  the  recipient  of  a 
nonreimbursable  grant  imder  this  part 

Indian  means  a  member  of  a  Federally 
recognized  Indian  or  Aiaaka  Native  tribe 
or  vulage  who  is  eligible  for  assistance 
frmn  the  Bureau  of  Indian  Affairs. 

Reservation  means  Indian  reservation. 
California  ranchsria.  public  domain 
Indian  allotment,  former  Indian 
reservation  in  Oklahmna.  and  land  held 
by  an  incorporated  Alaska  Native  group, 
regional  corporation,  m  village 
ccHporation  imder  the  provisions  of  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat  688).  as  amended. 

Tribe  means  any  Indian  tribe,  band, 
nation,  rancheria,  puebfo.  colony,  or 
community.  It  includes  any  Alaska 
Native  village  or  any  regional,  village, 
urban,  or  group  craporation— as  defined 
in  the  Alaska  Native  Claims  Settlement 
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Act  (85  Stat.  688)  and  recognized  by  the 
federal  government  as  eligible  for 
services  from  the  Bureau  of  Indian 
Affairs. 

We,  us,  or  our  mean  the  Secretary  of 
the  Interior  or  the  official  in  the  Bureau 
of  Indian  Affairs  to  whom  the  Secretary 
has  delegated  authority. 

§286.2    What  is  ttw  purpose  Of  these 
regulations? 

This  part  prescribes  regulations  and 
procedures  pertaining  to  the  Indian 
Business  Development  Program  which 
has  provided  grants  to  further  economic 
development  on  Indian  reservations.  It 
gives  requirements  you  must  follow  on 
reporting  the  status  of  grants  and 
complying  with  grant  conditions.  It  also 
establishes  the  circumstances  under 
which  you  must  return  grant  funds. 

S  286.3    InfomHrtion  collection. 

(a)  The  Office  of  Management  and 
Budget  has  approved  our  collection  of 
information  under  44  U.S.C.  3501  et  seq. 
under  clearance  number  1076-0093. 
The  collection  of  information  helps  the 
BIA  to  provide  assistance  to  failing 
businesses  funded  with  grants  and  to 
compile  reports  on  the  program's 
effectiveness. 

(b)  We  estimate  the  public  reporting 
for  this  information  to  average  1  hour 
per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  These  may  be  copies  of 
financial  statements  required  by  and 
furnished  to  the  lender  which  provided 
the  loan  portion  of  the  total  Hnancing 
required.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Director  of  Management  and 
Administration,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NW., 
Washington,  DC  20240  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1076-0093), 
Washington,  DC  20503. 

S286.4    What  are  the  grant  ymltatlons  and 
requirements  that  apply? 

An  Indian  tribe  cannot  receive  over 
$250,000  in  grants  from  this  program. 
The  total  of  grants  to  an  individual  or 
any  other  non-tribal  business  entity 
cannot  exceed  $100,000.  Grantees  must 
have  obtained  at  least  75  percent  of  the 
necessary  financing  from  sources  other 
than  the  direct  and  guaranteed  loan 
programs. 


§286.5   Del  need  to  return  unused  funds? 

(a)  You  must  return  all  or  a  portion  of 
the  funds  in  the  following 
circumstances: 

You  Must  Return  the  Entire  Grant  if, 
Within  3  Years  of  the  Grant 

You  sell  the  business  which  received 
the  grant  and  did  not  reinvest  the 
proceeds,  with  our  approval,  in  a  new 
business  which  contributes  to  the 
reservation  economy. 

You  move  the  business  off  the 
reservation  and  it  no  longer 
contributes  to  the  reservation 
economy. 

Indian  ownership  and/or  active 
management  falls  below  51  percent. 

If  a  cooperative  association,  profits  are 
not  allocated  for  later  distribution  to 
members. 

(b)  When  do  I  need  to  return  imused 
funds?  We  require  you  to  return  unused 
grant  funds  if  you  do  not  initiate  the 
economic  enterprise  within  the  time 
stated  in  your  grant  agreement.  Grant 
funds  owed  will  be  deemed  debt  owed 
to  the  United  States.  The  following  table 
indicates  circumstances  in  which  you 
must  return  funds. 

You  Must  Return  Unused  Funds  if  You 
Did  Not  Initiate  Your  Grant  Through 
These  Tjfpes  of  Actions 

You  have  not  obtained  a  lease  if  you 
needed  to  do  this  for  your  enterprise. 

You  have  not  started  construction,  if 
that  was  necessary. 

You  have  not  purchased  equipment  or 
other  materials  needed  for  Uie 
enterprise. 

You  have  not  performed  other  actions 
which  were  necessary  to  initiate  the 
enterprise. 

(c)  Can  I  obtain  an  extension  of  time 
to  allow  me  to  start  my  enterprise?  If  we 
determine  that  circumstances  exist 
beyond  your  control  we  may  extend  the 
time  we  allow  you  to  initiate  the 
enterprise.  No  program  may  be  initiated 
and  no  funding  may  be  disbursed  after 
September  30, 1997. 

(d)  What  additional  information  do  I 
need  to  provide  for  an  extension?  You 
must  provide  assurance  that  you  will 
initiate  the  enterprise  within  the 
extended  time  period.  We  will  write  to 
the  lender  regarding  any  actions  which 
we  propose  requiring  you  to  return  grant 
funds  or  of  any  proposal  to  extend  the 
time. 

§286.6    What  reports  must  I  submit? 

(a)  After  receiving  a  grant,  you  must 
furnish  us  the  following  information: 


You  must 
sut)mit 

Semiannualy 
during 

And  annually 
during 

comparative 
t>alance 
sheets. 

profit  and  loss 
statements. 

the  first  two 
years  of 
operation. 

the  first  two 
years  of 
operation. 

years  three 
through 
five  of  op- 
eration. 

years  three 
through 
five  of  op- 
eration. 

(b)  You  may  use  copies  of  financial 
statements  which  you  furnish  to  the 
lender  who  provides  partial  financing. 

(c)  If  you  fail  to  provide  the  necessary 
reports,  we  will  require  repayment  of 
grant  funds.  Grant  funds  owed  will  be 
deemed  debt  owed  to  the  United  States. 

Dated:  January  10, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  97-2316  Filed  1-29-97;  8:45  am| 
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Office  of  Surface  Mining  Rectemation 
and  Enforcenient 

30CFRPart904 

[SPATS  Na  AR-027-FOR] 

Arkansas  Regulatory  Program  aixl 
Abandoned  Mine  Land  Reclamation 
Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTKM:  Proposed  rule;  reopening  and 

extension  of  public  comment  period  on 

proposed  amendment. 

SUMMARY:  OSM  is  announcing  receipt  of 
revisions  pertaining  to  a  previously 
proposed  amendment  to  the  Arkansas 
regulatory  program  and  abandoned 
mine  land  reclamation  plan  (hereinafter 
referred  to  as  the  "Arkansas  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
revisions  for  Arkansas'  proposed 
amendment  pertain  to  the  definition  for 
"unanticipated  event  or  condition"; 
procedures  for  challenging. ownership 
and  control  links  shown  in  AVS;  and 
applicant  liability  under  the  Small 
Operator  Assistance  Program.  Arkansas 
also  proposed  to  correct  typographical 
errors  and  a  number  of  incorrect 
reference  citations.  The  amendment  is 
intended  to  incorporate  the  additional 
flexibility  afforded  by  the  revised 
Federal  regulations  and  to  enhance  the 
enforcement  of  the  State  program. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  cs.t.,  February 
14. 1997. 
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ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  A. 
Dwight  Thomas,  Acting  Director,  Tulsa 
Field  Office  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
A.  Dwight  Thomas,  Acting  Director, 
Tulsa  Field  Office,  Office  of  Surface 
Mining  Reclamation  and 
Enforcement,  5100  East  Skelly  Drive, 
Suite  470,  Tulsa.  Oklahoma  74135- 
6547,  Telephone:  (918)  581-6430. 
Arkansas  Department  of  Pollution 
Control  and  Ecology.  Surface  Mining 
and  Reclamation  Division,  8001 
National  Drive,  Little  Rock.  Arkansas 
72219-8913.  Telephone  (501)  682- 
0744. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Dwight  Thomas,  Acting  Director, 

Tulsd  Field  Office,  Telephone:  (918) 

581-6430. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Arkansas  Program 

II.  Discussion  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Arkansas 
Program 

On  November  21. 1980.  the  Secretary 
of  the  Interior  conditionally  approved 
the  Arkansas  program.  Background 
information  on  the  Arkansas  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  November  21,  1980,  Federal 
Register  (45  FR  77003).  Arkansas 
amended  its  program  by  submitting 
provisions  that  satisfied  all  of  the 
conditions  of  the  Secretary's  approval  of 
November  21, 1980.  Effective  January 
22. 1982.  OSM  removed  the  conditions 
of  the  approval  of  the  Arkansas 
permanent  regulatory  program. 
Information  on  the  removal  of  the 
conditions  can  be  found  in  the  January 
22, 1982,  Federal  Register  (47  FR  3108). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
904.12.  904.15,  and  904.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  April  2. 1996 
(Administrative  Record  No.  AR-557). 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Arkansas  submitted  the 


proposed  amendment  at  its  own 
initiative.  The  provisions  of  the 
Arkansas  Surface  Coal  Mining  and 
Reclamation  Code  (ASCMRC)  that 
Arkansas  proposes  to  amend  are: 
ASCMRC  Section  700.10(b). 
Termination  of  Jurisdiction;  ASCMRC 
Section  701.5,  Definitions  for  "drinking, 
domestic  or  residential  water  supply," 
"land  eligible  for  remining."  "material 
damage,"  "non-commercial  building." 
"occupied  residential  dwelling  and 
structures  related  thereto,"  "previously 
mined  area."  "replacement  of  water 
supply."  and  "unanticipated  event  or 
condition";  ASCMRC  Section  761.12(h). 
Procedures;  ASCMRC  Section  771.25(b). 
Permit  Fees;  ASCMRC  Section 
778.14(c).  Compliance  Information; 
ASCMRC  Section  778.18,  Personal 
Injury  and  Property  Insurance 
Information;  ASCMRC  Section 
779.19(b),  Vegetation  biformation; 
ASCMRC  Section  779.22.  Land  Use 
Information;  ASCMRC  Section 
779.25(k).  Cross-sections,  Maps,  and 
Plans;  ASCMRC  Section  780.21  and 
784.14,  Hydrologic  Information; 
ASCMRC  Section  780.23  and  784.15, 
Land  Use  Information;  ASCMRC  Section 
780.25  and  784.16,  Ponds, 
Impoundments,  Banks,  Dams  and 
Embankments;  ASCMRC  Section 
783.22,  Land  Use  Information;  ASCMRC 
Section  784.20,  Subsidence  Control; 
ASCMRC  Section  784.25(a).  Return  of 
Coal  Processing  Waste  to  Abandoned 
Underground  Workings;  ASCMRC 
Section  785.25,  Lands  Eligible  for 
Remining;  ASCMRC  Section  786.5(b), 
Definitions  for  "applicant/violator 
system  or  AVS,"  "federal  violation 
notice,"  "ownership  or  control  link." 
"state  violation  notice,"  and  "violation 
notice";  ASCMRC  Section  786.11(c)(2). 
Public  Notices  of  Filing  of  Permit 
Applications;  ASCMRC  Section 
786.17(c),  Review  of  Violations; 
ASCMRC  Section  786.19(g)-(r),  Criteria 
for  Permit  Approval  or  Denial;  ASCMRC 
Section  786.30,  Improvidently  Issued 
Permits:  General  Procedures;  ASCMRC 
Section  786.31,  Improvidently  Issued 
Permits:  Rescission  Procedures; 
ASCMRC  Section  786.32,  Verification  of 
Ownership  or  Control  Application 
Information;  ASCMRC  Section  786.33, 
Review  of  Ownership  or  Control 
Violation  Information;  ASCMRC  Section 
786.34,  Procedures  for  Challenging 
Ownership  or  Control  Links  Shown  in 
AVS;  ASCMRC  Section  786.35, 
Standards  for  Challenging  Ownership  or 
Control  Links  and  the  Status  of 
Violations;  ASCMRC  Section 
788.14(a)(3).  Permit  Renewals: 
Completed  Applications;  ASCMRC 
Section  795.12,  Program  Services; 
ASCMRC  Section  795.13(a)(2), 


Eligibility  for  Assistance;  ASCMRC 
Section  795.16,  Data  Requirements; 
ASCMRC  Section  795.17,  Qualified 
Laboratories;  ASCMRC  Section  795.19. 
Applicant  Liability;  ASCMRC  Part  800, 
General  Requirements  for  Bonding  of 
Surface  Coal  Mining  and  Reclamation 
Operations  Under  the  State  Program; 
ASCMRC  Section  816.41,  Hydrologic 
Balance  Protection;  ASCMRC  Section 
816.46,  Hydrologic  Balance:  Siltation 
Structures;  ASCMRC  Section  816.49. 
Impoundments;  ASCMRC  Section 
816.81,  Coal  Mine  Waste:  General 
Requirements;  ASCMRC  Section  816.82, 
Coal  Processing  Waste  Banks:  Site 
hispection;  ASCMRC  Section  816.85, 
Coal  Processing  Waste  Banks: 
Construction  Requirements;  ASCMRC 
Section  816.86,  Coal  Processing  Waste: 
Burning;  ASCMRC  Section  816.88.  Coal 
Processing  Waste:  Return  to 
Underground  Workings;  ASCMRC 
Section  816.89,  Disposal  of  Noncoal 
Mine  Wastes;  ASCMRC  Section  816.91- 
93.  Coal  Processing  Waste:  Dams  and 
Embankments;  ASCMRC  Section 
816.112.  Revegetation:  Use  of 
Introduced  Species;  ASCMRC  Section 
816.116,  Revegetation:  Standards  for 
Success;  ASCMRC  Section  816.121-U, 
Subsidence  Control:  General 
Requirements;  ASCMRC  Section 
816.122-U,  Subsidence  Control:  Public 
Notice;  ASCMRC  Section  816.124-U, 
Subsidence  Control:  Surface  Owner 
Protection;  ASCMRC  Section  816.126- 
U.  Subsidence  Control:  Buffer  Zones; 
ASCMRC  Section  827.12,  Coal 
Processing  Plants:  Performance 
Standards;  ASCMRC  Section  842.11. 
Inspections;  ASCMRC  Section  842.14, 
Review  of  Adequacy  and  Completeness 
of  Inspections;  ASCMRC  Section  874.5, 
Definition  for  "left  or  abandoned  in 
either  an  unreclaimed  or  inadequately 
reclaimed  condition";  and  ASCMRC 
Section  874.12,  Eligible  Lands  and 
Water. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  May  3. 
1996.  Federal  Register  (61  FR  19881) 
and  invited  public  comment  on  its 
adequacy.  The  public  comment  period 
ended  June  3. 1996. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
ASCMRC  701.5,  Definition  for 
"unanticipated  event  or  condition"; 
ASCMRC  786.34,  Procedures  for 
Challenging  Ownership  or  Control  Links 
Shown  in  AVS;  ASCMRC  816.49. 
Impoundments;  ASCMRC  795.19, 
Applicant  Liability  under  the  Small 
Operator  Assistance  Program; 
typographical  errors;  and  a  number  of 
incorrect  reference  citations.  OSM 
notified  Arkansas  of  the  concerns  by  E- 
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mail  dated  October  22, 1996 
(Admmistrative  Record  No.  AR-557.07). 
Arkansas  responded  in  a  letter  dated 
December  9. 1996  (Administrative 
Record  No.  AR-557.06),  and  a  facsimile 
(&x)  dated  January  7, 1997 
(Administrative  Record  No.  AR-557.08], 
by  submitting  a  revised  agreement. 

Specifically,  Arkansas  proposes  the 
following: 

A.  Subchapter  A — General 
1.  ASCMRC  Section  701.5 

Definitions 
Arkansas  proposes  to  correct  a 
reference  citation  for  the  definition  of 
"unanticipated  event  or  condition." 

B.  Subchapter  G — Siirface  Coal  Mining 

and  Reclamation  Operations 
Permits  and  Coal  Exploration 
Procedures  Systems 

1.  ASCMRC  Section  786.33  Review  of 
Ownership  and  Control  Violation 
InfmnatioD 

Aricansas  proposes  to  correct  a 
reference  citation  in  paragraph  (a). 

2.  ASCMRC  Section  786.34 
Procedures  fw  Challenging 
Ownership  and  Control  Links 
Shown  in  AVS 

Arkansas  proposes  to  correct 
reference  citations  in  paragraphs  (a)(1) 
and  (a)(3),  and  to  revise  paragraphs  (b) 
throu^  (d)  regarding  procedures  an 
appUcant  or  other  person  must  follow  in 
order  to  challenge  the  status  of  a  State 
violation. 

C.  Subchapter  H — Small  Operator 

Assistance 

1.  ASCMRC  Section  795.19 
AppUcant  LiabiUty 

Arkansas  proposes  to  amend 
paragraph  (a)  by  deleting  the  term 
"laboratory"  thereby  making  applicants 
liable  for  all  services  allowed  imder  the 
Small  Operator  Assistance  Program  and 
not  just  those  relating  to  laboratory 
service. 

D.  Subchapter  K — State  Program 

Performance  Standards 

1.  ASCMRC  Section  816.49 
Impoundments 

Arkansas  proposes  to  amend  this 
section  by  redesignating  existing 
paragraphs  (a)(1)  through  (a)(8)  as 
paragraphs  (a)(2)  throi^  (a)(9), 
respectively,  and  by  redesignating 
existing  paragraphs  (a)(9)  through 
(a)(ll)  as  paragraphs  (a)(ll)  through 
(a)(13),  respectively;  by  adding  new 
paragraphs  (a)(1)  and  (a)(10)i  by  revising 
newly  redesignated  paragraphs  (a)(2), 
(a)(4),  (a)(5),  (a)(6)(i).  (a)(9).  and  (a)(12): 
and  by  inserting  references  to  the  SCS 
criteria  for  dam  classification. 

E.  Subchapter  R — Abandoned  Mine 

Land  Reclamation 
1.  ASCMRC  Section  874.12  Eligible 


Lands  and  Water 
Arkansas  proposes  to  delete  the 
incorrect  reference  citations  in 
paragraphs  (a)(5)  and  (a)(8)  and  replace 
them  with  appropriate  reference 
citations. 

in.  Public  Comment  Procedores 

OSM  is  reopening  the  comment 
period  on  the  proposed  Arkansas 
program  amendment  to  provide  the 
pubUc  an  opportunity  to  reconsider  the 
adequacy  of  the  proposed  amendment 
in  Ught  of  the  additional  materials 
submitted.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h),  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Arkansas  program. 

Written  Comments 

Written  comments  ^ould  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemddng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Tulsa  Field  Office  %vill 
not  necessarily  be  considered  in  the 
final  rulemakii^  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  fit)m 
review  by  Uie  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  imp>act  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  r^ulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  C^fB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promu^ated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determiiution  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rtile  will  not  impose  a  cost  of 
$100  miUion  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  January  17, 1997. 
Brant  Wafalqnirt, 

Begional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

[FR  Doc.  97-2331  Filed  1-29-97;  8:45  am] 
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[MD-041-FOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportimity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
proposed  amendments  to  the  Maryland 
regulatory  program  (hereinafter  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendments  consist  of  revisions  to  the 
Maryland  regulations  pertaining  to 
excess  spoil  disposal,  ccmditions  of 
surety  and  collateral  bonds,  and 
procedures  for  release  of  general  bonds. 
The  amendments  are  intended  to  revise 
the  Maryland  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

DATES:  Written  comments  must  be 
received  by  4:00  p.m.,  E.S.T.,  March  3, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  February  24. 1997.  Requests  to  speak 
at  the  hearing  must  be  received  by  4:00 
p.m.,  E.S.T.,  on  February  14, 1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Field  Branch  Chief,  at  the 
address  Usted  below. 

Copies  of  the  Maryland  program,  the 
proposed  amendment,  a  Usting  of  any 
scheduled  pubUc  hearings,  and  all 
written  comments  received  in  response 
to  this  dociunent  will  be  available  for 
pubUc  review  at  the  addresses  hsted. 
below  diuing  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief. 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  3 
Parkway  Center,  Pittsburgh  PA  15220, 
Telephone:  (412)  937-2153 

Maryland  Bureau  of  Mines,  160  South 
Water  Street,  Frostburg.  Maryland 
21532.  Telephone:  (301)  689^136 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Telephone:  (412)  937-2932. 


SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  Maryland 
Program 

On  February  18, 1982,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Background  information  on 
the  Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  February 
18, 1982,  Federal  Register  (47  FR  7214). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
920.15  and  920.16. 

n.  Description  of  the  Proposed 
Amendment 

Maryland  provided  an  informal 
amendment  to  OSM  regarding  excess 
spoils  on  March  11, 1994.  OSM 
completed  its  reviews  of  the  informal 
amendment  and  requested  a  formal 
proposal  from  Maryland  in  a  letter  dated 
August  6, 1996.  By  letter  dated  January 
7,  1997  (Administrative  Record  No. 
MD-576-G0),  Maryland  submitted  a 
proposed  amendment  to  its  program 
pursuant  to  SMCRA  at  OSM's  request. 

Additionally,  by  letter  dated  January 
14,  1997  (Administrative  Record  No. 
MD-552-13),  Maryland  submitted 
proposed  amendments  to  its  program 
pursuant  to  SMCRA.  These  amendments 
pertain  to  conditions  of  surety  and 
collateral  bonds,  and  procedures  for 
release  of  general  bonds  and  are 
intended  to  comply  with  required 
program  amendments  identified  in  30 
CFR  920.16  (k)  and  (m). 

The  provisions  of  the  Code  of 
Maryland  Regulations  (COMAR)  that 
Maryland  proposes  to  amend  are  as 
follows: 

1.  COMAR  26.20.26,  Excess  Spoil 
Disposal 

Specifically,  Maryland  pro{>oses  to 
add  new  regulation  .05  entitled 
"Placement  of  Excess  Spoil  on 
Abandoned  Mine  Land"  to  Chapter  26, 
Excess  Spoil  Disposal  as  follows: 

a.  New  subparagraph  A  and  items  (1) 
through  (5)  state  that  excess  spoil  from 
a  permitted  coal  mining  operation  may 
be  placed  on  abandoned  mine  land 
outside  of  the  permit  area  if  the 
Department  determines  that  the 
abandoned  mine  land  is  eligible  for 
funding  under  Environment  Article, 
Title  15,  Subtitle  11,  Aimotated  Code  of 
Maryland:  the  abandoned  mine  land  is 
referenced  in  the  permit  appUcation  and 
identified  on  the  permit  map;  the  plan 
for  the  placement  of  such  spoil  meets 
the  design  requirements  of  Maryland's 
approval  program;  the  legal  right  to 
enter  upon  the  abandoned  mine  land 


and  to  place  excess  spoil  on  the  area  has 
been  obtained  from  the  surface  owner; 
and  the  excess  spoil  will  be  placed  in 
accordance  with  the  provisions  of  a    . 
contract  executed  between  the 
Department  and  the  permitee  for 
reclamation  of  the  abandoned  mine 
land. 

b.  New  subparagraph  B,  entitled 
"Reclamation  Standfuxls",  and  items  (1) 
through  (4),  are  added  to  require  that 
excess  spoil  beyond  the  amoimt 
required  to  restore  the  abandoned  mine 
land  to  its  original  contoiu-  may  not  be 
placed  on  the  abandoned  mine  land;  the 
final  configuration  of  the  excess  spoil 
that  is  placed  on  the  abandoned  mine 
land  area  outside  of  the  permit  area 
shall  be  compatible  with  the  natural 
siuToimdings  and  be  suitable  for  the 
intended  land  use;  valley,  head  of 
hollow,  or  durable  rock  fills  may  not  be 
constructed  on  abandoned  mine  land; 
and  placement  of  excess  spoil  from  a 
permit  area  on  abandoned  mine  land 
shall  be  planned  and  implemented  in 
accordance  with  the  requirements  of 
Maryland's  approved  program. 

c.  New  subparagrapn  C  and  items  (1) 
through  (5)  provide  that  placement  of 
excess  spoil  from  a  permit  area  on 
abandoned  mine  land  outside  of  a 
permit  area  may  not  be  approved  unless 
the  Department  finds  in  writing,  on  the 
basis  of  information  set  forth  in  the  plan 
or  otherwise  available,  that:  placement 
of  the  excess  spoil  and  reclamation  of 
the  abandoned  mine  land  can  be 
feasibly  accomplished  in  accordance 
with  the  plan  submitted  by  the  operator; 
the  excess  spoil  placement  operation 
has  been  designed  to  prevent  damage  to 
the  hydrologic  balance  outside  of  the 
abandoned  mine  land;  the  excess  spoil 
placement  operation  will  not  adversely 
affect  any  publicly  owned  parks  or 
places  included  in  the  National  Register 
of  Historic  Places,  uidess  approved  by 
the  appropriate  jurisdictional  agency; 
the  applicant  has  submitted 
dociunentation  estabUshing  a  legal  right 
to  enter  and  conduct  the  proposed 
reclamation  on  the  abandoned  mine 
land;  and  the  proposed  activities  will 
not  affect  the  continued  existence  of 
endangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitats  as 
determined  under  the  Endangered 
Species  Act. 

d.  New  subparagraph  D  and  items  (1) 
through  (3)  state  that  placement  of 
excess  spoil  from  a  permitted  coal 
mining  operation  on  abandoned  mine 
land  outside  of  the  permit  area  shall  be 
accomplished  in  accordance  with  a 
contract  between  the  Department  and 
the  permittee  that  contains  conditions 
that  document  the  method  of  placement 
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of  the  excess  spoil  and  reclamation  on 
the  area;  require  the  operator  to  permit 
and  bond  the  abandoned  mine  land  area 
in  the  event  the  operator  defaults  on  the 
contract;  and  authorize  the  Department 
to  issue  a  cessation  order  to  cease  all 
mining  operations  on  the  adjacent 
permit  area  until  the  operator  submits 
an  application  for  a  permit  and  the 
required  amoimt  of  bond  for  the 
abandoned  mine  land  area  in  the  event 
the  operator  defaults  on  the  contract, 
e.  New  subparagraph  E  is  added  to 
state  that  the  Department  will  monitor 
the  placement  of  the  excess  spoil  and 
the  reclamation  of  the  abandoned  mine 
land  area  to  ensure  that  the  work  is 
performed  in  accordance  with  the 
contract.  In  the  event  the  operator  fails 
to  meet  the  terms  of  the  contract,  the 
Department  shall  issue  a  cessation  order 
to  stop  the  work  on  the  area  until  the 
failure  has  been  corrected. 

2.  COtAAR  26.20.14.06,  Conditions  of 
Bonds 

a.  Subparagraph  (B)(3)  is  amended  \o 
state  that  certificates  of  deposit  be  made 
payable  to  the  Bureau.  This  paragraph 
formerly  stated  that  such  certificates  of 
deposit  shall  be  assigned  to  the  Bureau 
in  writing  end  upon  the  books  of  the 
bank  issuing  these  certificates. 

b.  Subparagraph  (B)(4)  is  amended  by 
changing  the  denomination  amoimt 
from  $40,000  to  $100,000. 

c.  New  subparagraph  (8)  is  added  to 
require  that  the  bank  give  prompt  notice 
to  the  Bureau  and  the  permittee  of  any 
notice  received  or  action  filed  alleging 
insolvency  or  bankruptcy  of  the  bank  or 
the  permittee,  or  alleging  any  violations 
of  regulatory  requirements  which  could 
result  in  suspension  or  revocation  of  the 
bank's  charter  or  license  to  do  business. 

3.  COMAR  26.20.14.09,  Procedures  for 
Release  of  General  Bonds 

a.  Subparagraph  (B)(2)(b)  is  revised  by 
substituting  the  word  "identify"  for 
"show"  and  by  adding  the  requirement 
to  identify  the  approval  date  of  the 
permit. 

b.  Subparagraph  (B)(2)  (c)  and  (d)  are 
revised  by  submitting  the  word 
"identify"  for  "show"  and  (d)  is  further 
revised  by  adding  the  requirement  to 
identify  the  type  and  amount  of  bond 
filed  on  the  permit. 

c.  Subparagraph  (B)(2)(e)  is  revised  by 
requiring  that  the  type  and  approximate 
dates  of  the  work  performed  be 
simimarized. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  cm  whether  the  proposed 
amendment  satisfies  the  applicable 


program  approval  criteria  of  30  CFK 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Maryland  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4.00  p.m.,  E.S.T.  on 
February  14, 1997.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  speak  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  vkrill  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to  _ 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  umder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the  ^ 

Administrative  Record. 


IV.  Procedural  Determinatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  Sate,  not  by  OSM.  Under 
section^03  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
7e2(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
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existing  requiiements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determinations  as  to  whether  this  rule 
woidd  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
date  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  So^ects  in  30  CFK  Part  920 

Intergovemmetnal  relations,  Surface 
mining,  Undergroimd  mining. 

Doted:  Januuy  24, 1997. 
Ronald  C.  Eadsw, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
(FR  Doc  97-2332  Filed  1-29-97;  8:45  am] 
MUMQ  coot  431«-aS-M 

30  CFR  Part  938 


[PA-117-F0HJ 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportimity  for  pubUc 

hearing. 

SUiMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  (Administrative 
Record  Number  PA  843.00)  revises  the 
Pennsylvania  program  to  incorporate 
changes  made  to  Chapter  86  (relating  to 
areas  unsuitable  for  mining)  by  the 
Pennsylvania  Environmental  Quality 
Board.  The  proposed  amendment  is 
intended  to  clarify  ambiguous  language 
contained  in  Subchapter  D  omceming 
the  designation  of  areas  as  unsuitable 
for  mining,  and  to  correct  typographical 
errors. 

DATES:  Written  comments  must  be 
received  by  4  p.m..  e.s.t.  March  3. 1997. 
If  requested,  a  public  hearing  on  the 
propoeed  amendment  will  be  held  on 
February  24, 1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  e.s.t.  on  February  14, 1997. 
A00RES8E8:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Robert 


).  Biggi,  Director,  Harrisburg  Field  Office 
at  the  address  shown  below. 

Copies  of  the  Pennsylvania  program, 
the  proposed  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  dociunent  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Harrisburg  Field  Office.  Any  disabled 
individual  who  has  need  for  a  special 
accommodation  to  attend  a  public 
hearing  should  contact  the  individual 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Robert  J.  Biggi,  Director,  Office  of 
Siuface  Mining  Reclamation  and 
Enforcement,  Harrisburg  Field  Office, 
Harrisburg  Transportation  Center, 
Third  Floor,  Suite  3C,  4th  and  Market 
Streets,  Harrisburg,  Pennsylvania 
17101.  Telephcme:  (717)  782-^1036. 

Pennsylvania  Department  of 
Environmental  Protection.  Bureau  of 
Mining  and  Reclamation,  Room  209 
Executive  House,  2nd  and  Chestnut 
Streets,  P.O.  Box  8461,  Harrisburg. 
Pennsylvania  17105-8461, 
Telephone:  (717)  787-5103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisbiug 
Field  Office,  (717)  782-4036. 

SUPPLEMBfTARY  INFORMATION: 

L  Backgnraiid  «hi  the  Peniuylvaiiia 
Program 

On  July  31, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Pennsylvania  program.  Background 
information  on  the  Pennsylvania 
program  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  eiqplanation  of  the 
conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30, 1982,  Federal  Register  (47 
FR  33050).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11. 938.12. 938:15  and 
938.16. 

n.  Discosskm  of  Amendment 

By  letter  dated  December  19. 1996 
(Administrative  Record  Number  PA 
843.00),  Pennsylvania  submitted 
amendments  to  th*regulations  in  the 
Pennsylvania  program  concerning 
designating  areas  unsuitable  for  coal 
siuface  mining.  The  amendments  are 
^tended  to  clarify  ambiguous  language 
contained  in  Subchapter  D  concerning 
the  designation  of  areas  as  imsuitable 


for  mining,  and  to  correct  typographical 
errors. 

The  proposed  amendments  are  as 
follows: 

At  §  86.101.  in  the  definition  of 
"fragile  lands"  two  citations  of  the  State 
Surface  Mining  Conservation  and 
Reclamation  Act  are  being  amended. 

At  §  86.101.  in  the  definition  of 
"surface  mining  activities"  the  term  that 
is  being  defined,  "surface  mining 
activities"  is  being  changed  to  read 
"svuface  mining  operations." 

In  various  places,  the  term  "surface 
mining  activities"  and  "surface  mining 
activity"  are  beisg  amended  to  read 
"surface  mining  operations"  and 
"surface  mining  operation." 
respectively. 

In  various  places  the  word  "surface" 
is  being  added  to  clarify  that  the  term 
"surface  mining  operations"  is 
intended. 

In  various  places  the  word 
"activities"  is  being  replaced  by  the 
phrase  "siuface  mining  operations." 

At  §  86.121(a)  the  citation  for  the  State 
Surface  Mining  Conservation  and 
Reclamation  Act  is  being  amended. 

At  §  86.130  (a)  and  (b),  the  word  "all 
or  certain  types  of  are  being  added  to 
clarify  that  §  86.130  pertains  to  areas 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  mining 
operations. 

Various  other  typographical, 
grammatical,  style,  and  organizational 
name  changes  are  being  made 
throughout  the  amendment. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Pennsylvania  satisfy  the 
appUcable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
of  the  Pennsylvania  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulenuidng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  imder  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
admini^rative  record. 

PubUc  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  shoidd  contact  the  person  listed 
under  FOR  FURTHER  MFORMATION 
CONTACT  by  4  p.m.,  e.s.L  on  February  14, 
1997. 


UMI 


Federal  Register  /  Vol.  62.  No.  20  /  Thursday,  January  30,  1997  /  Proposed  Rules  4505 


Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  wish  to  do 
so,  will  be  heard  following  those  who 
have  been  scheduled.  The  hearing  will 
end  after  all  persons  scheduled  to  speak 
and  persons  present  in  the  audience 
who  wish  to  speak  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  Usted  imder  FOR  FURTHER 
INFOfMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  appUcable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  SOS  of  SMCRA  (30 
U.S.C  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMOIA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  meL 


National  Envirorunentcd  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  wiU  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assimiptions  for  the 
corresponding  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  miUion  or  more  in  any  given  jrear 
on  any  govemm«ital  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Sur&ce 
mining,  Undergroimd  mining 

Dated:  January  15, 1997. 
Ronald  C  Recker, 

Acting  Reffonal  Director,  Appalachian 
Regional  Coordinating  Center. 
(PR  Doc  97-2330  Filed  1-29-97;  8:45  am) 
MUMG  COM  491»4»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
PNA014-7196b:  FRL-M82-1] 

Approval  and  Promulgation  of  Air 
Quality  imptemantatlon  Plans; 
Massachusatts:  Enhancad  Motor 
Vahicie  Inspection  and  Maintananca 
Program 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  interim  rule. 

SUMMARY:  EPA  is  proposing  a 
conditional  interim  approval  and  in  the 
alternative,  disapproval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts  on  March  27, 1996.  This 
submittal  is  a  supplement  to  the  original 
enhanced  inspection  and  maintenance 
submittal  by  the  Commonwealth  of 
Massachusetts  on  December  23, 1994. 
This  revision  establishes  and  requires 
the  implementation  of  a  statewide 
enhanced  inspection  and  maintenance 
(I/M)  program.  EPA  is  proposing  a 
conditional  approval  because  the 
Commonwealth's  SIP  revision  is 
deficient  with  respect  to  several 
requirements  of  the  CAA  and/or  EPA's 
I/M  program  regulatory  requirements. 
DATES:  Comments  must  be  received  on 
or  before  March  3, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Susan  E.  Studlien,  Deputy  Director, 
Office  of  Ecosystem  Protection  (CAA), 
United  States  Environmental  Protection 
Agency,  JFK  Federal  Building,  Boston, 
MA  02203.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
U.S.  EPA,  One  Congress  Street,  Boston 
MA  02203. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Peter  X.  Hagerty,  (617)  565-3571. 

LBackgraund 

A.  Impact  of  the  National  Highway 
System  Designation  Act  on  the  Design 
and  Implementation  of  Enhanced 
Inspection  and  Maintenance  /^ogrtuns 
Under  the  Clean  Air  Act 

The  National  Highway  System 
Designation  Act  of  1995  (NHSDA) 
estabUshes  two  key  changes  to  the 
enhanced  I/M  rule  requirements 
previously  developed  by  EPA.  Under 
the  NHSDA,  EPA  cannot  require  states 
to  adopt  or  implement  centrafized,  test- 
only  IM240  enhanced  vehicle 
inspection  and  maintenance  programs 
as  a  means  of  compUance  with  section 
182, 184  or  187  of  the  CAA.  Also  under 
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the  NHSDA,  EPA  cannot  disapprove  a 
state  SIP  revision,  nor  apply  an 
automatic  discount  to  a  state  SIP 
revision  under  section  182. 184  or  187 
of  the  CAA,  because  the  I/M  program  in 
such  plan  revision  is  decentralized,  or  a 
test-and-repair  program.  Accordingly, 
the  so-called  "50%  credit  discount"  that 
was  established  by  the  EPA's  I/M 
Program  Requirements  Final  Rule, 
(published  Novonber  5, 1992,  and 
herein  referred  to  as  the  I/M  Rule)  has 
been  effectively  replaced  with 
presumptive  equivalency  criteria  which 
place  the  emission  reductions  credits  for 
decentralized  networks  on  a  par  with 
credit  assumptions  for  centralized 
networks,  based  upon  a  state's  good 
faith  estimate  of  reductions  as  provided 
by  the  NHSDA  and  explained  below  in 
this  section. 

EPA's  I/M  Rule  established  many 
other  criteria  unrelated  to  network 
design  or  test  type  for  states  to  use  in 
designing  enhanced  I/M  programs.  All 
other  elements  of  the  I/M  RiUe.  and  the 
statutory  requirements  established  in 
the  CAA  continue  to  be  required  of 
those  states  submitting  I/M  SIP 
revisions  imder  the  NHSDA.  and  the 
NHSDA  specifically  requires  that  these 
submittals  must  otherwise  comply  in  all 
respects  with  the  I/M  Rule  and  the  CAA. 

'The  NHSDA  also  requires  states  to 
swiftly  develop,  submit,  and  begin 
implementation  of  these  enhanced  I/M 
programs  since  the  anticipated  start-up 
dates  developed  under  the  CAA  and 
EPA's  rules  have  already  been  delayed. 
In  requiring  states  to  submit  these  plans 
within  120  days  of  the  NHSDA  passage, 
and  in  allowing  these  states  to  submit 
proposed  regulations  for  this  plan 
(wfadch  can  be  finalized  and  submitted 
to  EPA  during  the  interim  period)  it  is 
clear  that  Congress  intended  for  states  to 
begin  testing  vehicles  as  soon  as 
practicable,  now  that  the  decentralized 
credit  issue  has  beea  clarified  and 
directly  addressed  by  the  NHSDA. 

Submission  criteria  described  imder 
the  NHSDA  allow  for  a  state  to  submit 
proposed  regulations  for  this  interim 
program,  provided  that  the  state  has  all 
of  the  statutory  authority  necessary  to 
carry  out  the  program.  Also,  in 
proposing  the  interim  credits  for  this 
program,  states  are  required  to  make 
good  faith  estimates  regarding  the 
performance  of  their  enhanced  I/M 
program.  Since  these  estimates  are 
expected  to  be  difficult  to  quantify,  the 
state  need  only  provide  that  the 
proposed  credits  claimed  for  the  ^ 

submission  have  a  basis  in  feet.  A  good 
faith  estimate  of  a  state's  program  may 
be  an  estimate  that  is  based  on  any  of 
the  following:  the  performance  of  any 
previous  I/M  program;  the  results  of 


remote  sensing  or  other  roadside  testing 
techniques;  fleet  and  vehicle  miles 
traveled  (VMT)  profiles;  demographic 
studies:  or  other  evidence  which  has 
relevance  to  the  effectiveness  or 
emissions  reducing  capabiUties  of  an  1/ 
Mprogram. 

tliis  action  is  being  taken  under  the 
authority  of  both  the  NHSDA  and 
section  110  of  the  CAA.  Section  348  of 
the  NHSDA  expressly  directs  EPA  to 
issue  this  interim  approval  for  a  period 
of  18  months,  at  which  time  the  interim 
program  will  be  evaluated  in  concert 
with  the  appropriate  state  agencies  and 
EPA.  At  that  time,  the  Conference 
Report  on  section  348  of  the  NHSDA 
states  that  it  is  expected  that  the 
proposed  credits  claimed  by  the  state  in 
its  submittal,  and  the  emissions 
reductions  demonstrated  through  the 
program  data  may  not  match  exactly. 
Therefore,  the  Conference  Report 
suggests  that  EPA  use  the  program  data 
to  appropriately  adjust  these  credits  on 
a  program  basis  as  demonstrated  by  the 
program  data. 

Furthermore,  EPA  beUeves  that  in 
taking  action  under  section  llO'of  the 
CAA,  it  is  appropriate  to  grant  a 
conditional  approval  to  this  submittal 
since  there  are  some  deficiencies  with 
respect  to  CAA  statutory  and  regulatory 
requirements  (identified  herein)  that 
EPA  believes  can  be  corrected  by  the 
state  during  the  interim  period. 

B.  Interim  Approvals  Under  the  NHSDA 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  18 
months  to  approvable  I/M  submittals 
under  this  Act.  This  Act  also  directs 
EPA  and  the  states  to  review  the  interim 
program  results  at  the  end  of  18  months, 
and  to  meike  a  determinaticm  as  to  the 
efiisctiveness  of  the  interim  program. 
Following  this  demonstration,  EPA  will 
adjust  any  credit  claims  made  by  the 
state  in  its  good  feith  effort  to  reflect  the 
emissions  reductions  actually  measured 
by  the  state  during  the  program 
evaluation  period.  The  NHSDA  is  clear 
that  the  interim  approval  shall  last  for 
only  18  months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  beUeves 
Congress  intended  for  these  programs  to 
start-up  as  soon  as  possible,  which  EPA 
believes  should  be  on  or  before 
November  15, 1997,  so  that  sufficient 
operational  program  data  can  be 
collected  to  evaluate  the  interim 
program.  EPA  believes  that  in  setting 
such  a  strict  timetable  for  program 
evaluations  under  the  NHSDA,  that 
Congress  recognized  and  attempted  to 
mitigate  any  further  delay  with  the  start- 
up of  this  program.  For  the  purposes  of 
this  program,  "start-up"  is  defined  as  a 


fully  operational  program  which  has 
begun  regular,  mandatory  inspections 
and  repairs,  using  the  final  test  strategy 
and  covering  each  of  a  state's  required 
areas.  EPA  proposes  that  if  the  state  fails 
to  start  its  program  on  schedule,  the 
approval  granted  under  the  provisions 
of  the  NHSDA  will  convert  to  a 
disapproval  after  a  finding  letter  is  sent 
to  the  state. 

The  program  evaluation  to  be  used  by 
the  state  during  the  18  month  interim 
period  must  be  acceptable  to  EPA.  EPA 
anticipates  that  such  a  program 
evaluation  process  will  be  developed  by 
the  Environmental  Council  of  States 
(ECOS)  group  that  is  convening  now 
and  that  was  organized  for  this  purpose. 
EPA  further  anticipates  that  in  addition 
to  the  interim,  short  term  evaluation,  the 
state  will  conduct  a  long  term,  ongoing 
evaluation  of  the  I/M  program  as 
required  by  the  I/M  Rule  in  §§  51.353 
and  51.366. 

C.  Process  for  Full  Approvals  of  This 
Program  Under  the  CAA 

As  per  the  NHSDA  requirements,  this 
interim  rulemaking  Mrill  expire  within 
18  months  of  the  final  interim  approval, 
or  the  date  of  final  full  approval.  A  full 
approval  of  the  state's  final  I/M  SIP 
revision  (which  will  include  the  state's 
program  evaliution  and  final  adopted 
state  regulations)  is  still  necessary  under 
section  110  and  under  section  182, 184 
or  187  of  the  CAA.  After  EPA  reviews 
the  state's  submitted  program 
evaluation,  final  rulemaking  on  the 
state's  full  SIP  revision  will  occur. 

n.  EPA's  Analysis  of  Massachnaetts's 
Safamittal 

On  March  27. 1996,  Massachusetts 
Department  of  Environmental  Protection 
(DEP)  submitted  a  revision  to  its  State 
Implementation  Plan  (SIP)  for  an 
enhanced  I/M  program  to  qualify  under 
the  NHSDA.  The  revision  consists  of 
enabling  legislation  that  will  allow  the 
Commonwealth  to  implement  the  I/M 
program,  proposed  regulations,  a 
description  of  the  I/M  program 
(including  a  modeling  analysis  and 
detailed  description  of  program 
features),  and  a  good  faith  estimate  that 
includes  the  Commonwealth's  basis  in 
feet  for  emission  reductions  claims  of 
the  program.  The  Commonwealth's 
credit  assiunptions  were  based  upon  the 
removal  of  the  50%  credit  discount  for 
all  portions  of  the  program  that  are 
based  on  a  test-and-repair  network,  and 
the  application  of  the  Commonwealth's 
own  estimate  of  the  efilBctiveness  of  its 
hybrid  test-and-repair  program.  The 
State  has  submitteid  three  supplemental 
letten  to  EPA  cm  Septem^  17. 1996, 
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November  21. 1996  and  November  27. 
199d. 

A.  Analysis  of  the  NHSDA  Submittal 
Criteria 

Transmittal  Letter 

On  March  27. 1996,  Massachusetts 
submitted  an  enhanced  I/M  SIP  revision 
to  EPA.  requesting  action  undo*  the 
NHSDA  of  1995  and  the  CAA  of  1990. 
The  official  submittal  was  made  by  the 
appropriate  Commonwealth  official,  Mr. 
David  Struhs.  Commissioner  of  the 
Department  of  Environmental 
Protectiaa.  and  was  addressed  to  John 
DeVillars.  Regional  Administrator,  the 
qipropriate  EPA  official  in  the  Region. 

Enabling  Leglslaticm 

The  Commonwealth  of  Massachusetts 
has  legislation,  at  M.G.L.C.21A  and 
M.G.Lc.111.  paragraph  142A-D.  142J. 
and  142M.  wnahling  the  implementation 
of  an  enhanced  IM  program. 

Proposed  Regulations 

On  March  27. 1996.  the 
Ccmmumwealth  of  Massachusetts 
proposed  reguktions  in  accordance 
with  40  CFR  Part  51.  establishing  an 
enhanced  I/M  program,  llie  regulaticms 
call  for  implementation  of  a  hyttrid 
enhanced  I/M  program  starting  in  1997. 
with  the  installation  of  new  emission 
analyzers  connected  to  a  central 
computer  and  installation  of 
dynamcxneters  in  1999,  with  final  cut 
points  being  implemented  in  2001.  The 
Conmurawmlth  did  not  specify  vibea 
the  regulations  will  be  adopted.  Since  in 
a  letter  dated  September  17, 1996, 
Massachusetts  has  committed  to  start  a 
fiill  enhanced  I/M  program  with 
djmamometw  testing  b^  Novembn  IS. 
1997  or  by  January  1998  at  the  latest, 
then  EPA  can  propose  interim. 
omditional  apprcwal  of  the  proposed 
Commonvvealm  regulations.  These 
regulations  must  be  adapted  bv  the 
Cmnmonwealth  and  sulnnitted  to  EPA 
before  final  fiill  approval  of  the  I/M 
pioc^ram. 

Program  Description 

The  program  calls  for  biennial 
transient  testing  in  either  test-only  or 
test-and-repair  fudUties.  The  test 
equipment  will  be  either  IG240  or 
RG240  connected  to  a  contractor 
operated  central  computer.  The  program 
evaluation  year  is  2002.  Massachusetts 
will  have  a  systems  contractor  raerating 
the  central  computer  network.  Inis 
oontfactor  will  have  the  ability  to 
disconnect  bdlities  which  are 
conducting  ixaptoper  testing.  The 
Commonwealth  believes  that  having 
numerous  dynamometns  in  the  field  in 
test-and-repair  fiuiUties  available  tar 


diagnostic  work  and  repair  confirmatim 
wiU  significantiy  improve  the  quality  of 
repairs  and  emission  reductions  from 
the  program. 

Emission  Reduction  Claim  and  Basis  for 
the  Claim 

Massachusetts  will  rely  heavily  on  a 
s)rstems  contractor  to  run  the  central 
computer  syston.  monitcv  all  emission 
testing  fiaciUties.  and  take  action  to 
correct  problems.  Massachusetts  will 
start  transient  emission  testing  by 
November  15. 1997,  or  by  January  1998, 
at  the  latest,  with  a  two  year  in^MCtion 
cycle.  Massachusetts  is  claiming  fiill 
IM240  credit  for  an  IG240  or  RG240 
program,  vrbich  is  not  consistent  with 
EPA  policy  as  stated  in  an  August  18. 
1994.  memo  cm  this  subject 
Massachusetts  has  not  submitted  any 
other  basis  in  foot  such  as  data  from 
another  program  for  the  credit  claim. 
EPA  allows  the  use  of  a  96% 
compliance  rate  for  a  well  run 
enfrucement  program,  while 
Massachusetts  chims  a  98%  compliance 
rate  without  any  additicmal  measures  to 
justify  this  higher  rate.  The 
Commonweafih  has  recoitiy  revised  the 
estimated  compliance  rate  to  96%. 
Massachusetts  will  not  issue  any 
waivers  but  will  allow  "grace  periods" 
of  imspedfied  length.  The  lengtii  of 
these  "grace  periods"  must  be  defined 
and  the  emission  reduction  losses 
included  in  the  emissicm  reduction 
calculations.  This  has  been  clarified  in 
a  letter  dated  November  27, 1996.  from 
the  Commonwealth  which  stated  "We 
will  incorporate  theee  modeling  changes 
into  the  revised  15%  plan".  We  expect 
future  sulnnittals  from  the 
Commonwealth  will  incraporate  these 
assumptions.  EPA  guidance  provides  far 
100%  credit  for  mechanic  training  if  the 
state  makes  provisions  to  ensure  &at 
only  trained  mechanics  repair  Called 
vdiides.  Massachusetts  has  assxuned 
100%  mechanic  training  credit 
However,  imder  the  jnopased  program, 
although  the  Commonwealth  will  be 
provid^  a  mechanic  training  program, 
no  requirement  exists  to  ensure  vehicle 
owners  obtain  vdiicle  repairs  by  trained 
technicians. 

B.  Analysis  of  the  EPA  I/M  Regulation 
and  CAA  Requitwnents 

As  previously  stated,  the  NHSDA  left 
those  elements  of  the  I/M  Rule  that  do 
not  potain  to  network  design  m  test 
type  intact.  Based  upon  EPA's  review  of 
Massachusetts'  submittal,  EPA  believes 
the  Commonwealth  has  not  compUed 
with  all  aspecU  of  the  NHSDA,  the  CAA 
and  the  I/M  Rule.  For  those  sections  of 
the  I/M  rule  or  of  the  CAA  identified 
below  with  which  the  Commmiwealth 


has  not  yet  fully  complied,  EPA 
proposes  to  conditiooallv  approve  the 
SIP  if  the  Commonwealth  commits 
within  30  days  of  publication  of  this 
document  to  OHtect  said  deficiencies  by 
a  date  (or  dates)  certain  %dthin  1  year  of 
EPA  interim  approval. 

The  Commonwealth  must  correct 
these  major  deficiencies  by  the  date     - 
specified  in  the  commitment  or  this 
conditional  approval  will  convert  to  a 
final  disapproval  under  CAA  section 
110(k)(4).  EPA  has  also  identified 
certain  minor  deficiencies  in  the  SIP. 
wdiich  are  itemized  below.  EPA  has 
determined  that  delayed  correction  of 
these  minor  deficiencies  will  have  a  de 
minimis  impact  on  the 
CcmunonwMhh's  ability  to  meet  clean 
air  goals.  Therefore,  the  state  need  not 
commit  to  correct  thoee  deficiencies  in 
the  short  term  and  EPA  will  net  impose 
conditions  on  interim  approval  witn 
respect  to  these  deficiencies.  The 
Ccmunonwealth  must  correct  these 
deficiencies  during  the  18  moi^  term 
of  the  interim  apim>val.  as  part  of  the 
fiilly  adopted  rules  that  the 
Commonwealth  will  sulxnit  to  support 
full  approval  of  its  I/M  SIP.  As  long  as 
the  Commonwealth  corrects  the  mintx' 
deficiencies  prior  to  final  action  cm  tlM 
Commonwealth's  fiill  I/M  SIP.  EPA 
ccMicludes  that  failure  to  correct  the 
deficiencies  in  the  short  term  is  de 
minimis  and  will  not  adversely  afiisct 
EPA's  abiUty  to  give  interim  approval  to 
the  propoeed  I/M  program. 

AppUcability— 40  CFR  51.350 

Sections  182(c)(3)  and  184(b)(lKA)  (rf 
the  Act  and  40  CFR  51.350(a)  require  all 
states  in  the  Ozone  Transport  Rc^on 
(OTR)  w^ch  contain  Mettopolitan 
Statistical  Areas  (MSAs)  or  parts  thenoi 
with  a  population  of  100,000  or  more  to 
implement  an  enhanced  I/M  program. 
Massachusetts  is  part  of  the  OTR  ami 
contains  the  following  MSAs  or  parts 
thereof  with  a  population  of  100,000  or 
more:  Boston-Lawrence-Salem.  MA-NH 
CMSA,  Providmoe-Pawtucket-Fall 
River.  RI-MA  CMSA.  New;  Bedford. 
MSA,  Springfield,  MSA  and  Worcestn^, 
MSA. 

Massachusetts  is  classified  as  a 
serious  ozone  nonattainment  area 
statewide  and  is  required  to  implement 
an  enhanced  I/M  program  per  section 
182(c)(3)  of  the  CAA  and  40  CFR 
S1.350(a)(2).  In  additicm,  the  Boston 
area  00  maintenance  plan  includes 
basic  I/M  as  a  control  strategy. 

Under  the  requirements  of  the  Clean 
Air  Act,  all  counties  in  Massachusetts 
would  be  subject  to  I/M  program 
requirements.  The  propoeed 
Massachusetts  I/M  regulatim  requires 
that  the  enhanced  I/M  program  be 
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implemented  statewide.  As  stated  in  the 
State  submittal,  the  Massachusetts  I/M 
legislative  authority  in  M.G.Lc.21A, 
and  M.G.L.C.111,  paragraphs  142A-4), 
142J  and  142M  provide  the  legal 
authority  to  establish  a  statewide 
enhanced  program.  EPA  finds  that  the 
geographic  applicability  requirements 
are  satisfied.  The  federal  I/M  rule 
requires  that  the  state  program  not 
terminate  until  it  is  no  longer  necessary. 
EPA  interprets  the  federal  rule  as  stating 
that  a  SIP  which  does  not  sunset  prior 
to  the  attainment  deadline  for  eadi 
applicable  area  satisfies  this 
requirement.  The  Massachusetts 
submittal  does  not  address  the  length  of 
time  the  program  will  be  in  effisct.  The 
program  must  continue  past  the 
attainment  dates  for  all  applicable 
nonattainment  areas  in  Massachusetts. 
In  the  abMnce  of  a  simset  date,  EPA 
interprets  the  SIP  submittal  as  requiring 
the  I/M  program  to  continue 
indefinitely,  and  proposes  to  approve 
the  program  on  this  basis.  Once 
approveid  this  unlimited  term  of  the 
program  will  be  fiederally  enforceable  as 
a  requirement  of  the  SIP. 

Enhanced  I/M  Performance  Standard — 
40  can  51.351 

The  enhanced  I/M  program  must  be 
designed  and  implnnented  to  meet  or  . 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  performance  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  age  mix 
and  local  fuel  controls,  and  the 
following  model  I/M  program 
parameters:  networin  type,  start  date,  test 
frequency,  model  year,  vehicle  type 
coverage,  exhaust  emission  test  type, 
emiflsion  standards,  emissicm  control 
device,  evaporative  system  function 
checks,  stringency,  miver  rate, 
compliance  rate  and  evaluation  date. 
The  emission  levels  achieved  by  the 
state's  program  design  shall  be 
calculated  using  the  most  current 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  sotmse  emission  factor 
model.  At  the  time  of  the  Massachusetts 
submittal  the  most  current  version  was 
MC»ILE5h.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  NOx  and  HC.  In  the  case  of  carbon 
monoxide  areas,  the  performance 
standard  must  be  met  for  CO.  This 
Massachusetts  sulmiittal  must  meet  the 
enhanced  I/M  performance  standard  for 
HC  and  NOx  statewide  and  meet  the 


basic  standard  for  CO  in  the  Boston  CO 
maintenance  area. 

The  Massachusetts  submittal  includes 
the  following  program  design 
parameters: 
Network  type — Hybrid  (test  only  credit 

claim) 
Start  date— 1999 
Test  frequency — biennial 
Model  year/  vehicle  type  coverage — 

1981-t-.  light  and  heavy  duty,  gasoline 
Exhaust  emission  test  type — transient 
Emission  standards— 0.8  HC.  15.0  CO, 

2.0  NOx 
Emission  control  device  check — ^yes 
Evaporative  system  function  checks — 

81+ 
Stringency  (pre-1981  failure  rate) — ^N/A 
Waiver  rate — 0 
Compliance  rate — 98% 
Evaluation  date(s) — 2002 

Massachusetts  has  submitted 
modeling  demonstrations  using  the  EPA 
computer  model  MOBILESh  showing 
that  the  enhanced  performance  standard 
reductions  will  be  met  in  2002.  This 
demonstration  assiuned  a  98% 
compliance  rate,  0%  waiver  rate,  and  IM 
240  credits  for  an  IG240  program.  EPA 
questions  the  use  of  the  98% 
compliance  rate  given  the  lack  of  an 
adequate  description  of  the  motorist 
compliance  enforcement  system.  EPA 
believes  that  a  96%  compliance  rate  is 
achievable  for  a  well  operated  program, 
but  rates  in  excess  of  these  reqiiire 
additional  measures  which  go  beyond 
normal  enforcement  and  quality  ctmtrol 
measures.  The  Commonwealth  has 
assiimed  a  0%  waiver  rate  but  did  not 
estimate  the  impact  of  the  proposed 
"grace  periods"  which  will  impact 
emissions.  The  modeling  assumed 
IM240  a«dits  when  IG240  or  RG240 
will  be  used.  This  is  inconsistent  with 
the  EPA  policy  specified  in  a  memo 
dated  August  18, 1994,  as  well  as  the 
ECOS  recommendations  dated  October 
4, 1996  which  specify  that  ASM2  credits 
should  be  used  for  IG240  or  RG240 
programs. 

EPA  and  the  Commonwealth  have 
been  working  to  resolve  these 
differences  since  submittal  of  the  SIP 
package.  In  a  letter  dated  September  17, 
1996,  Massachusetts  committed  to 
adjust  the  start  date  of  dynamometer 
testing  to  be  consistent  with  other 
NHSDA  state  iMt>grams.  Since  it  was  not 
clear  from  this  letter  on  what  date  the 
program  would  start,  EPA  wrote  back  on 
October  7, 1996  to  confirm  the  states 
intent  that  the  program  would  start 
sometime  in  late  1997,  but  no  later  than 
January  1998.  In  another  letter  dated 
November  27, 1996,  Massachusetts 
agreed  to  use  a  96%  compliance  rate 
and  1%  waiver  rate  for  modeling  , 


purposes.  The  1%  waiver  rate  was 
supported  by  a  description  of  a  program 
which  would  not  allow  any  waivers,  but 
would  allow  "time  extensions"  only  for 
marginal  emitters  and  only  after  repaira 
which  result  in  a  50%  reduction  in 
emissions,  costing  up  to  $300  have  been 
done.  These  revised  estimates  are 
acceptable  to  EPA. 

The  Commonwealth  has  not  revised 
the  estimate  for  mechanic  training  and 
believes  that  there  will  be  a  large 
nxunber  of  dynamometers  in  the 
Massachusetts  repair  network  because 
of  the  hybrid  system  and  these 
dynamometers  can  be  utilized  for 
diagnosis  of  emission  failures  and  repair 
confirmation. 

They  also  believe  that  there  will  be  an 
extensive  training  network  provided  for 
mechanics.  The  Commonwealth  insists 
that  this  will  provide  as  much  emission 
reduction  as  EPA's  estimated  reduction 
for  mechanic  training.  Since  EPA  has  no 
conflicting  data  to  refute  the 
Commonwealth's  claim  at  this  time,  it 
will  be  considered  a  minor  issue  which 
must  be  resolved  before  final  approval 
of  the  program.  EPA  is  studying  the 
technician  training  credit  available,  and 
expects  to  have  further  guidance 
available  prior  to  final  frill  approval  of 
the  program. 

EPA  and  Massachusetts  have  not  been 
able  to  agree  on  the  appropriate 
emission  reduction  credit  for  the  IG240 
or  RG240  test  which  the  Commonwealth 
will  use.  This  is  a  major  deficiency.  The 
Commonwealth  claims  100%  of  the 
credit  for  an  IM240  test  without 
submitting  any  supporting  data  (basis  in 
fact).  In  addition,  Massachusetts  intends 
to  phase  in  the  pass/fail  standards  so 
that  those  used  during  the  initial  cycles 
will  not  be  as  stringent  as  those  the 
program  will  eventually  use. 
Preliminary  caloilations  done  by  the 
Commoniwealth  for  a  revised  15%  plan 
indicate  that  the  Commonwealth  could 
achieve  the  needed  15%  reduction  but 
not  the  high  enhanced  standard 
utilizing  the  ASM2  credits 
recommended  by  EPA  for  IG240  and 
RG240  programs.  The  Commonwealth 
will  be  able  to  show  that  the  program  at 
least  meets  the  "low  enhanced  I/M 
performance  standard."  If  the 
Commonwealth's  final  program  analysis 
indicates  that  use  of  these  standards 
will  not  generate  the  anissicm 
reductions  needed  to  allow  the  State  to 
meet  the  goals  of  its  15%  plan, 
Massachusetts  will  be  required  to 
redesign  the  I/M  program  to  provide 
additional  reductions,  or  implement 
other  control  strategies  to  readi  15%. 
The  state  is  not  eligible  to  use  the  low 
fflihanced  performance  standard  unless 
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it  can  meet  15%  vvithout  the  high 
enhanced  standard. 

EPA  is  proposing  conditional  interim 
approval  of  the  Massachusetts  program 
at  this  time  consistent  with  the  intent  of 
the  NHSDA  that  state  I/M  programs  be 
promptly  approved  and  implemented 
for  an  18-month  period.  EPA  proposes 
that  this  approval  be  conditioned  upon 
the  requirement  that  the  Commonwealth 
perform  and  submit  the  necessary 
modeling  and  demonstration  that  the 
program  will  meet  at  a  minimum  the 
"low  enhanced"  performance  standard 
and  15%  plan  requirements  using 
MOBILE  modeling  input  consistent  with 
EPA  guidance.  This  demonstration  must 
show  as  a  worst  case  analysis  that  the 
Commonwealth  will  achieve  a  15% 
reduction  if  the  program  only  achieves 
reductions  equivalent  to  ASM2  credit  or 
otherwise  reduce  the  credit  claimed  by 
the  State  for  I/M.  EPA  proposes  that  the 
I/M  modeling  and  complete  15%  plan 
revised  SIP,  be  submitted  by  April  1, 
1997.  If  the  State  fails  to  submit  a 
complete  15%  plan  by  April  1, 1997, 
EPA  proposes  that  the  conditional 
interim  approval  convert  to  a 
disapproval  upon  a  finding  letter  from 
EPA  indicating  that  the  Commonwealth 
has  failed  to  submit  the  modeling  and 
demonstration  of  compliance  with  the 
performance  standard  by  the  required 
date. 

If  the  Commonwealth  cannot  meet  the 
high  enhanced  I/M  performance 
standard,  the  Commonwealth  may 
demonstrate  compUance  with  the  low 
enhanced  performance  standard 
esUblished  in  40  CFR  51.351(g).  That 
section  provides  that  states  may  select 
the  low  enhanced  performance  standard 
if  they  have  an  approved  SIP  for 
reasonable  further  progress  in  1996, 
commonly  known  as  a  15  percent 
reduction  SIP  or  15  percent  plan.  In  fact, 
EPA  approval  of  15  percent  plans  has 
been  delayed,  and  although  EPA  is 
preparing  to  take  action  on  15  percent 
plans  in  the  near  future,  it  is  unUkely 
that  EPA  will  have  completed  final 
action  on  most  15  pwrcent  plans  prior  to 
the  time  EPA  believes  it  would  be 
appropriate  to  give  final  or  conditional 
interim  approval  to  I/M  programs  under 
the  NHSDA.  Massachusetts  is  currently 
reassessing  its  15  percent  plan  to 
include  the  above  described  I/M 
program  changes.  This  reassessment  is 
to  be  based  on  the  ciurent  program 
design  and  its  emission  reduction 
benefit  as  of  November  1999.  If  the 
results  indicate  that  the  Commonwealth 
will  not  achieve  a  15  percent  reduction 
in  emissions,  Massachusetts  may  choose 
to  either  make  I/M  program 
improvements  that  would  allow  the 
program  to  meet  the  enhanced  I/M 


performance  standard  or  add  other 
provisions  to  its.overall  15%  control 
plan. 

In  enacting  the  NHSDA,  Congress 
evidenced  an  intent  to  have  states 
promptly  implement  I/M  programs 
under  interim  approval  status  to  gather 
the  data  necessary  to  support  state 
claims  of  appropriate  credit  for 
alternative  network  design  systems.  By 
providing  that  such  programs  must  be 
submitted  within  a  four  month  period, 
that  EPA  could  approve  I/M  programs 
on  an  interim  basis  based  only  upon 
proposed  regulations,  and  that  such 
approvals  would  last  only  for  an  18 
month  period,  it  is  clear  that  Congress 
anticipated  both  that  these  programs 
would  start  quickly  and  that  EPA  would 
act  quickly  to  give  them  interim 
approval. 

Many  states  have  designed  a  program 
to  meet  the  low  enhanced  performance 
standard,  and  have  included  that 
program  in  their  15  percent  plan 
submitted  to  EPA  for  approval.  Such 
states  anticipated  that  EPA  would 
propose  approval  both  of  the  I/M 
programs  and  the  IS  percent  plans  on  a 
similar  schedule,  and  thus  that  the  I/M 
programs  would  qualify  for  approval 
under  the  low  performance  standard.  In 
light  of  delays  in  EPA  action  on  IS 
percent  plans,  EPA  does  not  believe  it 
would  be  consistent  with  the  intent  of 
the  NH^A  to  delay  action  on  interim 
I/M  approvals  until  the  Agency  has 
completed  action  on  the  corresponding 
15  percent  plans.  Although  EPA 
acknowledges  that  under  its  regulations 
final  full  approval  of  a  low  enhanced  1/ 
M  program  after  the  18-month 
evaluation  period  would  have  to  await 
final  approval  of  the  corresponding  15 
percent  plan,  EPA  beUeves  that  in  Ught 
of  the  NHSDA  it  can  grant  either  final 
or  conditional  interim  approval  of  such 
I/M  plans  provided  that  the  Agency  has 
determined  as  an  initial  matter  that 
approval  of  the  15  percent  plan  is 
appropriate,  and  has  issued  a  proposed 
approval  of  that  15  percent  plan. 

The  Commonwealth  plans  to  submit  a 
revised  15  percent  plan.  It  is  possible 
that  Massachusetts'^  proposed  I/M 
program  may  fall  short  of  the  enhanced 
I/M  high  performance  standard  but 
exceed  the  low  enhanced  performance 
standard.  If  this  is  the  case  and  the 
emission  reductions  provided  by  the  1/ 
M  program  allow  the  Commonwealth  to 
fulfill  the  requirements  of  its  15  percent 
plan,  then  EPA  mil  review  the  IS 
percent  plan  and  propose  action  on  it 
shortly  thereafter.  Should  EPA  propose 
approval  of  the  15  percent  plan,  EPA 
will  proceed  to  take  conditional  interim 
approval  action  on  the  I/M  plan.  EPA 
proposes  in  the  alternative  that  if  the 


Agency  proposes  instead  to  disapprove 
the  15  percent  plan.  EPA  would  then 
disapprove  the  I/M  plan  as  well  because 
the  Commonwealth  would  no  longer  be 
eligible  to  select  the  low  enhanced 
performance  standard  under  the  terms 
of40CFR51.3Sl(g). 

Network  Type  and  Program 
Evaluation— 40  CFR  51.353 

The  enhanced  program  shall  include 
an  ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Act  and  the  federal  I/M  regulation. 
The  SIP  shall  include  details  on  the 
program  evaluation  and  shall  include  a 
schedule  for  submittal  of  biennial 
evaluation  reports,  data  from  a  state 
monitored  or  administered  and  EPA 
approved  mass  emission  transient  test  qf 
at  least  0.1%  of  the  vehicles  subject  to 
inspection  each  year,  description  of  the 
sampling  methodology,  the  data 
collection  and  analysis  system  and  the 
legal  authority  enabling  the  evaluation 
program.  In  order  to  determine  whether 
the  state's  I/M  program  meets  the 
applicable  standard,  the  state  needed  to 
submit  modeling  of  its  program  to 
reflect  that  it  met  the  applicable 
performance  standard.  Because  of 
delayed  program  start  up  and  program 
reconfiguration,  the  existing  modeling 
used  by  the  state  to  demonstrate 
compliance  with  the  performance 
standard  is  no  longer  accurate,  as  it  is 
based  on  start  up  and  phase-in  of  testing 
and  cut-points  that  do  not  reflect  the 
ciurent  program  configuration  or  start 
dates  that  the  state  will  actually 
implement.  EPA  believes,  based  on  the 
available  modeling,  analysis  of  program 
elements  in  the  SDP  submittals  and 
EPA 's  own  extrapolation  of  expected 
emission  reductions  fit)m  the  program, 
that  the  delayed  program  start  up,  as 
compared  to  that  start  up  which  was 
modeled  by  the  state,  will  not 
jeopardize  the  state's  ability  to  mpet  the 
low  enhanced  performance  standard. 
However,  the  state  must  conduct  new 
modeling  using  the  actual  program 
configuration  to  verify  that  the 
performance  standard  will  in  fact  be 
met.  For  example,  phase-in  cut  points 
corresponding  to  the  test-type  and 
correct  program  start  up  dates  should  be 
included  in  the  new  modeling. 

EPA  is  proposing  interim  approval  of 
the  state  program  at  this  time  consistent 
with  the  intent  of  the  Highway  Act  that 
state  I/M  programs  be  promptly 
approved  and  implemented  for  an  18 
month  period.  However,  EPA  proposes 
that  this  approval  be  conditioned  upon 
the  requirement  that  the  state  conduct 
and  submit  the  necessary  new  modeling 
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and  demonstration  that  the  program  will 
meet  the  perfbimance  standard  by  a  date 
certain  within  one  year  from  final 
interim  approval.  If  the  state  fails  to 
submit  this  new  modeling  by  a  date 
certain  within  one  year,  EP\  proposes 
that  the  interim  approval  will  convert  to 
a  disapproval  upon  a  letter  from  EPA 
indicating  that  die  state  has  failed  to 
timely  submit  the  modeling  and 
dranonstration  of  compliance  with  the 
performance  standard.  In  addition,  the 
existing  I/M  rules  require  that  the 
modeling  demonstrate  that  the  state 
program  has  met  the  performance 
standard  by  fixed  evaluation  dates.  The 
first  such  date  is  January  1,  2000. 
However,  few  state  programs  will  be 
able  to  demonstrate  compliance  with 
the  performance  standard  by  that  date  as 
a  result  of  delays  in  program  start  up 
and  phase  in  of  testing  requirements. 
EPA  beUeves  that  based  on  the 
provisions  of  the  Highway  Act,  the 
evaluation  dates  in  the  current  I/M  rule 
have  been  superoeeded.  Congress 
provided  in  tne  Highway  Act  for  state 
development  of  I/M  programs  that 
would  start  significantly  later  than  the 
start  dates  in  the  current  I/M  rule. 
Consistent  with  congressional  intent, 
such  programs  by  definition  will  not 
achieve  full  ctnnpliance  with  the 
performance  standard  by  the  beginning 
of  2000. 

As  eimlained  above,  EPA  has 
concluded  that  the  Highway  Act 
superceeded  the  start  date  requirements 
of  the  I/M  rule,  but  that  states  should 
still  be  required  to  start  their  programs 
as  soon  as  possible,  which  EPA  has 
determined  would  be  by  November  IS, 
1997.  Therefore,  EPA  believes  that 
pursuant  to  the  Highway  Act,  the  initial 
evaluation  date  should  be  2002.  This 
evaluation  date  will  allow  states  to  fully 
implement  their  I/M  programs  and 
complete  one  cycle  oi  testing  at  fidl  cut 
points  in  order  to  demonstrate 
compliance  with  the  performance 
standard. 

The  Commonwealth  has  designed  a 
hybrid  networiL  Based  on  the  provisions 
of  the  NHSDA,  there  will  be  no 
automatic  discount  applied  to  the  test- 
and-repair  portion  for  this  type  of 
networL  The  Commonwealth  has 
committed  to  meet  the  program 
evaluation  reouirements  of  40  CFR 
51.353  but  failed  to  provide  a  detailed 
description  of  this  part  of  the  program 
in  the  SIP  submission.  The 
Commonwealth  must  describe  in  detail 
how  these  requirements  will  be  met, 
including  bow  the  program  evaluation 
vehicles  will  be  selected  and  tested. 
This  minor  deficiency  must  be  corrected 
before  final  full  approval  of  the 
Massachusetts  I/M  SIP. 


Adequate  Tools  and  Resoiuces— 40  CFR 
51.354 

The  federal  regulation  reqiiires  the 
state  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approadies  are 
acceptable  if  it  is  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  from  the  state  or  local  General 
Fund  is  not  acceptable  imless  doing 
otherwise  would  be  a  violation  of  the 
state's  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
persoiuel,  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  persoimel  dedicated  to  the 
quahty  assurance  program,  data 
analysis,  program  administration, 
enforcement,  public  education  and 
assistance  and  other  necessary 
functions. 

The  Commonwealth  has  provided  for 
a  dedicated  fund  for  the  program,  but 
there  is  no  analysis  of  the  stt^  or  other 
resources  needed  to  implement  the 
program.  The  Commonwealth  miiat 
sutmiit  a  detailed  evaluation  of  resource 
needs  and  establish  a  test  fee  which  is 
adequate  to  meet  these  needs.  The 
submittal  does  not  meet  the 
requirements  of  this  section  set  forth  in 
the  federal  I/M  rule  and  this  is  a  major 
deficiency.  In  the  letter  dated  November 
27, 1996  from  the  Commonwealth,  it 
was  stated  that  the  March  27, 1996  and 
December  1994  submittals  addressed 
these  requirements,  but  neither 
submittal  contains  the  detailed 
description  required  by  this  section.  In 
addition,  the  December  1994  submittal 
was  for  a  test-only  program  which 
required  significantly  different  resource 
allocations  from  the  hybrid  now 
program  anticipated  by  the 
Commonwealth.  The  Commonwealth, 
within  30  days  of  publication  of  this 
document,  must  commit  to  correct  this 
deficiency  by  a  date  certain  within  one 
ytar  of  interim  conditional  approval  of 
this  submittal. 

Test  Frequency  and  Convenience— 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  aimual  test 
frequency;  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enf(»cement  process  and  shall 
include  the  legal  authority,  regulations 


or  contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

Tlie  Massadiusetts  program  will 
provide  biennial  testing  in  a  hybrid 
network.  Many  of  the  details  of  this 
section  must  still  be  developed  by  the 
Conunonwealth  before  EPA  can 
determine  if  the  requirements  are 
satisfied.  Although  the  Commonwealth 
expects  sufficient  testing  facilities  to 
participate  to  provide  adequate 
convenience,  there  are  no  provisions  to 
provide  additional  testing  if 
participation  is  lower  than  expected. 
This  is  a  minor  deficiency  which  must 
be  corrected  prior  to  final  full  approval 
of  die  SIP. 

Vehicle  Coverage— 40  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  li^t  duty  vehicles  and  light  duty 
trucks  up  to  8,500  poimds  GVWR.  and 
includes  vehicles  operating  on  all  friel 
types.  Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
Mdthin  the  I/M  program  area  bonndaries 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  and 
belonging  to  the  covered  model  yean 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  the  same  type  of  test 
network  as  other  vehicles  in  the  state, 
according  to  the  requirements  of  40  GPR 
S1.353(a). 

Vehicles  which  are  operated  on 
federal  installations  located  within  an  1/ 
M  program  area  shall  be  tested, 
regardless  of  whether  the  vehicles  are 
retdstered  in  the  state  or  local  I/M  area. 

The  federal  I/M  regulation  requires 
that  the  SIP  shall  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  are 
routinely  operated  in  the  area  but  may 
not  be  registered  in  the  area,  and  a 
description  of  any  special  exemptions 
including  the  percentage  and  number  of 
vehicles  to  be  impacted  by  the 
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exemption.  Such  exemptions  shall  be 
accounted  for  in  the  emissions 
reduction  analysis. 

The  Commonwealth  program 
proposes  to  test  1981  and  newer  light 
and  heavy  duty  gasoline  vehicles.  The 
Massachusetts  submittal  does  not 
provide  a  detailed  description  of  the 
nimiber  and  types  of  vehicles  included 
in  the  program.  This  is  a  minor 
deficiency  which  must  be  corrected 
prior  to  final  full  approval  of  the 
Massachusetts  I/M  SEP. 

Test  Procedures  and  Standards— 40  CFR 
51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  docimients  entitled  "High-Tech  1/ 
M  Test  Procedures,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSEMM-93-1,  dated  April  1994  and 
"Acceleration  Simulation  Mode  Test 
Procedures,  Emission  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
RSPD-IM-96-2,  dated  July  1996.  The 
federal  I/M  regulation  also  requires 
vehicles  that  have  been  altered  from 
their  original  certified  configuration  (i.e. 
engine  or  fuel  switching)  to  be  subject 
to  the  requirements  of  §  51.357(d). 

Massachusetts  will  use  a  transient  test 
but  the  test  procediu«s  have  not  been 
developed  and  submitted  by  the 
Commonwealth.  This  portion  of  the 
submittal  does  not  meet  the 
requirements  of  this  section  set  forth  in 
the  federal  I/M  rule  and  is  a  major 
deficiency.  The  Commonwealth,  within 
30  days  of  publication  of  this  document 
must  commit  to  correct  this  major 
deficiency  by  a  date  certain  within  one 
year  of  interim  conditional  approval  of 
this  submittal. 

Test  Equipment— 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measurement  on  subject  vehicles.  The 
federal  I/M  regulation  requires  that  the 
state  SIP  submittal  include  written 
technical  specifications  for  all  test 
equipment  used  in  the  program.  The 
specifications  shall  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

Although  the  Massachusetts  submittal 
does  not  contain  the  written  technical 
specifications  for  test  equipment  to  be 
used  in  the  program  it  does  describe  a 


system  which  will  utilize  the  latest 
computerized  equipment. 

This  is  a  minor  efficiency  which 
must  be  corrected  prior  to  final  full 
approval  of  the  Massachusetts  SIP. 

Quality  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emission  measurement  equipment 
is  calibrated  and  maintained  properly, 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

The  Massachusetts  submittal  does  not 
include  provisions  which  describe  and 
establish  quality  control  measures  for 
the  emission  measurement  equipment, 
and  record  keeping  requirements.  This 
portion  of  the  submittal  does  not  meet 
the  requirements  of  this  section  set  forth 
in  the  federal  I/M  rule  and  is  a  major 
deficiency.  The  Commonwealth,  within 
30  days  of  publication  of  this  document, 
must  commit  to  correct  this  deficiency 
by  a  date  certain  within  one  year  of  final 
interim  conditional  approval  of  this 
submittal. 

Waivers  and  Compliance  Via  Diagnostic 
Inspection — 40  CFR  51.360 

The  federal  I/M  regulation  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  applicable 
test  standards.  For  enhanced  I/M 
programs,  an  expenditiire  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consumer  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989,  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  used  to  obtain  repairs 
before  expenditures  can  be  coimted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  failure.  Repairs 
for  1980  and  newer  model  year  vehicles 
must  be  performed  by  a  recognized 
repair  technician.  The  federal  regulation 
allows  for  compliance  via  a  diagnostic 
inspection  after  failing  a  retest  on 
emissions  and  requires  quality  control 
of  waiver  issuance.  The  SIP  must  set  a 
maximmn  waiver  rate  and  must 
describe  corrective  action  that  would  be 
taken  if  the  waiver  rate  exceeds  that 
committed  to  in  the  SIP. 

Massachusetts  has  chosen  not  to 
allow  cost  waivers  or  compliance  via 
diagnostic  inspection,  but  will  allow  a 
"grace  period"  for  repairs.  The  length  of 
these  grace  periods  needs  to  be  defined 
in  order  to  evaluate  the  impact  of  this 
proposal.  This  part  of  the  submittal  does 


not  meet  the  requirements  of  this 
section  set  forth  in  the  federal  I/M  rule 
and  this  is  a  major  deficiency.  In  a  letter 
dated  November  27,  the  Commonwealth 
explained  that  it  was  now  developing  a 
procedure  which  would  not  allow 
waivers,  but  would  allow  a  "time 
extension"  for  some  marginal  failures 
for  one  test  cycle  if  $300  is  spent  on 
repairs  and  other  conditions  are  met. 
This  procedure  must  be  further 
developed  and  submitted  to  EPA  for 
approval.  The  Commonwealth  estimates 
that  this  program  will  allow  no  more 
than  the  equivalent  of  a  1%  waiver  rate. 
The  Commonwealth,  within  30  days  of 
publication  of  this  document,  must 
commit  to  correct  this  major  deficiency 
or  clarify  the  procedure  by  a  date  certain 
within  one  year  of  interim  conditional 
of  this  submittal. 

Motorist  Compliance  Enforcement-— 40 
CFR  51.361 

The  federal  regulation  requires  that 
compliance  shall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  enhanced  I/M  programs  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  An  enhanced  1/ 
M  area  may  use  either  sticker-based 
enforcement  programs  or  computer- 
matching  programs  if  either  of  these 
programs  were  used  in  the  existing 
program,  which  was  operating  prior  to 
passage  of  the  1990  Clean  Air  Act 
Amendments,  and  it  can  be 
demonstrated  that  the  alternative  has 
been  more  effective  than  registration 
denial.  The  SIP  shall  provide 
information  concerning  the  enforcement 
process,  legal  authority  to  implement 
and  enforce  the  program,  and  a 
commitment  to  a  compliance  rate  to  be 
used  for  modeling  purposes  and  to  be 
maintained  in  practice. 

The  Commonwealth  is  planning  on 
utilizing  a  sticker  system  for  visible 
evidence  of  compliance,  but  registration 
will  be  suspended  or  not  renewed  for 
noncompliance.  The  initial 
Massachusetts  SIP  submittal  uses  a  98% 
compliance  rate  in  the  performance 
standard  modeling  demonstration, 
however,  the  Commonwealth  has  not 
committed  to  or  described  what 
measures  will  be  used  to  achieve  this 
higher  compliance  rate.  In  a  letter  dated 
November  27, 1996,  the  Commonwealth 
revised  the  compliance  rate  of  96%  for 
modeling  purposes.  This  revised  part  of 
the  submittal  meets  the  requirements  of 
this  section  as  set  forth  in  the  federal  1/ 
M  rule  and  is  part  of  the  basis  for 
conditional  interim  approval  of  the 
Massachusetts  I/M  SIP. 

Motorist  Compliance  Enforcement 
Program  Oversight— 40  CFR  51.362 
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The  federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
efiiactive  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assiuance  procediues  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  information  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

Ine  details  of  this  program  have  not 
been  developed  and  submitted  in  order 
for  EPA  to  evaluate  it.  Tliis  is  a  minor 
deficiency  which  Massachusetts  must 
correct  prior  to  EPA's  final  action  on  the 
fullI/MSIP. 

Quality  Assurance— 40  CFR  51.363 

An  ongoing  quahty  assiuance 
program  shall  be  implemented  to 
discover,  correct  and  prevent  fraud, 
waste,  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 
performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 

auipment  audits,  and  formal  training  of 
.  state  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procediue  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

Although  Massachusetts  has  made  a 
commitment  to  meet  these 
requirements,  a  detailed  quality 
assurance  program  which  meets  the 
requirements  of  the  federal  I/M  rule 
must  be  developed  and  submitted.  This 
portion  of  the  submittal  does  not  meet 
the  requirements  of  this  section  set  forth 
in  the  federal  I/M  rule  and  is  a  major 
deficiency.  The  Commonwealth,  within 
30  days  of  pubUcation  of  this  dociunent 
must  commit  to  correct  this  major 
deficiency  by  a  date  certain  within  one 
year  of  interim  conditional  approval  of 
this  submittaL 

Enforcement  Against  Gintractors, 
Stations  and  Inspectors — 40  CFR  51.364 

Enforcement  against  Ucensed  stations, 
contractors  and  inspectors  shall  include 
swift,  sure,  effective,  and  consistent 
penalties  for  violation  of  program 
requirements.  The  federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  estabUshing  and  imposing 
penalties,  dvil  fines,  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  officials  shall  have  the 


authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
affects  emission  reduction  benefits, 
imless  constitutionally  prohibited.  An 
official  opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  to  the  enforcement  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  will 
prosecute  and  adjudicate  cases  and  the 
resoiuces  and  sources  of  those  resources 
which  will  support  this  function. 

A  detailed  description  of  this  part  of 
the  program  was  not  submitted.  This  a 
minor  deficiency  which  must  be 
corrected  prior  to  final  full  approval  of 
the  Massachusetts  I/M  SIP. 

DaU  Collection— 40  CFR  51.365 

Acciuate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
required  under  40  CFR  51.359. 

The  Massachusetts  SIP  provides  a 
comnutment  to  meet  all  of  the  data 
collection  requirements  and  has  listed 
all  the  required  data  which  will  be 
collected.  This  part  of  the  submittal 
meets  the  requirements  of  this  section 
set  forth  in  the  federal  I/M  rule  and  is 
part  of  the  basis  for  conditional  interim 
approval  of  the  Massachusetts  I/M  SIP. 

Data  Analysis  and  Reporting— 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  the  state 
and  EPA.  The  federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  siunmarize  activities 
performed  for  each  of  the  following 
programs:  testing,  quahty  assiuance, 
quality  control  and  enforcement.  These 
reports  are  to  be  submitted  by  July  and 
shall  provide  statistics  for  the  period  of 
January  to  December  of  the  previous 
year.  A  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations, 
legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  found 
during  the  two  year  period  and  how 
these  problems  will  be  or  were 
corrected. 

The  Massachusetts  data  analysis  and 
reporting  procedures  have  not  been 
developed.  This  is  a  minor  deficiency 
which  must  be  corrected  prior  to  final 


full  approval  of  the  Massachusetts  I/M 
SIP. 

Inspector  Training  and  Licensing  or 
Certification— 40  CFR  51.367 

The  federal  I/M  regulation  requires  all 
inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

The  Massachusetts  proposed 
regulation  at  310  CMR  60.02(14) 
requires  training  and  certification  of 
inspectors.  This  portion  of  the  submittal 
meets  the  requirements  of  this  portion 
of  the  federal  I/M  rule  and  is  part  of  the 
basis  for  conditioiuQ  interim  approval  of 
the  Massachusetts  I/M  SIP. 

PubUc  Information  and  Consmner 
Protection— 40  CFR  51.368 

The  federal  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consumer  protection  programs.  The 
Massachusetts  SIP  submittal  contains  a 
pubUc  awareness  plan,  however  it  does 
not  provide  for  protection  of  whistle 
blowers.  The  plan  also  needs  to  be 
expanded  to  include  information  on 
state  and  federal  laws  and  how 
motorists  can  maintain  their  vehicles  to 
keep  emissions  low.  This  is  a  minor 
deficiency  which  must  be  corrected 
prior  to  final  full  approval  of  the 
Massachusetts  I/M  SIP. 

Improving  Repair  Effectiveness— 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensive  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
Sn*  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  federal 
regulation,  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  commimity. 

This  part  of  the  submittal  meets  the 
requirements  of  this  section  set  forth  in 
the  federal  I/M  rule  and  is  part  of  the 
basis  for  conditional  interim  approval  of 
the  Massachusetts  I/M  SIP. 


■40 


Compliance  With  Recall  Notices- 
CFR  51.370 

The  federal  regulation  requires  the 
states  to  establi^  methods  to  ensure 
that  vehicles  that  are  subject  to 
enhanced  I/M  and  are  included  in  a 
emission  related  recall  receive  the 
reqiiired  repairs  prior  to  completing  the 
emission  test  and/or  renewing  the 
vehicle  registration. 

Most  of  the  requirements  of  this 
section  are  met  by  the  Massachusetts 
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submittal  except  motorists  are  not 
notified  of  required  recalls  prior  to 
inspection  periods  so  that  they  can  meet 
the  requirements  in  the  current  rather 
than  subsequent  inspection  cycle.  This 
is  a  minor  deficiency  which  must  be 
corrected  prior  to  final  full  approval  of 
the  Massachusetts  SIP. 

On-road  Testing— 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5%  of  the 
subject  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emission  test  and 
are  found  to  be  high  emitters  as  a  result 
of  an  on-road  test  shall  be  required  to 
pass  an  out-of-cycle  test. 

The  Massachusetts  SIP  submittal 
describes  an  on-road  testing  program 
which  meets  the  reqiiirements  of  the 
federal  I/M  rules  and  is  part  of  the  basis 
for  conditional  interim  approval  of  the 
Massachusetts  I/M  SIP. 

State  Implementation  Plan 
Submissions/Implementation 
Deadlines— 40  CFR  51.372  through 
51.373 

The  Massachusetts  submittal  proposes 
to  start  two  sp>eed  idle  testing  in  1997 
and  dynamometer  testing  in  1999.  This 
is  not  consistent  with  EPA's 
interpretation  of  the  required  start  date 
imder  the  NHSDA.  In  a  letter  dated 
September  17, 1996,  the  Commonwealth 
agreed  to  move  up  the  dynamometer 
start  date  to  be  consistent  with  other 
NHSDA  states.  Since  this  letter  did  not 
speciiy  a  precise  date,  EPA  wrote  back 
on  October  7, 1996  to  confirm  the  state's 
intent  that  the  start  date  would  be 
sometime  in  late  1997  but  no  later  than 
January,  1998.  EPA  proposes  that 
Massachusetts  must  start  the  ' 

dynamometer  testing  by  November  15, 
1997,  or  this  conditional  approval  will 
convert  to  a  disapproval  after  a  findings 
letter  is  sent  by  EPA. 

m.  Discusrion  for  Rulemaking  Action 

In  order  for  EPA  to  conditionally 
approve  the  Massachusetts  I/M  SIP.  the 
state  must  commit  within  30  days  of 
publication  of  this  document  to  correct 
the  following  major  elements  of  the  SIP 
that  EPA  considers  deficient  by  a  date 
certain  within  one  year  of  final  interim 
approval  of  this  submittal.  These 
elements  are: 

(1)  Credit  claims:  In  several  areas, 
Massachusetts  has  claimed  credit  for 
emission  reductions  which  overstate  the 


emission  reductions  which  vnR  occur. 
with,  no  clear  basis  for  those  claims. 
These  are  beyond  the  issue  of  test-only 
versus  test-and-repair  network  types. 
Revision  of  these  factors  as  discussed 
above  will  necessitate  recalculation  of 
emission  reductions  from  the  program. 
The  Commonwealth,  within  30  days  of 
publication  of  this  document  must 
commit,  to  revise  and  submit  to  EPA,  by 
April  1, 1997,  a  complete  revised  15% 
plan  utilizing  appropriate  waiver, 
compliance  rates,  test  type  and  the 
phase-in  emission  standards  which  will 
be  used  in  November  1997  (i.e.  ASM2 
emission  credits  with  phase  in 
cutpoints.) 

(2)  The  Commonwealth  has  now 
proposed  a  "time  extension"  program 
which  restricts  noncompliance  with  the 
program  severely.  This  program  must  be 
further  defined  and  submitted  to  EPA  as 
a  SIP  revision  by  a  date  certain  within 
one  year  of  publication  of  final  interim 
approval  of  this  submittal.  Other  major 
deficiencies  as  outlined  above  must  also 
be  corrected  in  §§  51.351  (Enhanced  IM 
Performance  Standard),  51.354 
(Adequate  Tools  and  Resources),  51.357 
(Test  Procedures  and  Standards),  51.359 
(QuaUty  Control),  51.360  (Waivers  and 
Compliance  via  Diagnostic  Inspection), 
51.360  (Motorist  Compliance 
Enforcement),  and  51.363  (Quafity 
Assurance).  The  Commonwealth,  within 
30  days  of  publication  of  this  notice, 
must  commit  to  correct  these 
deficiencies  by  a  date  certain  within  one 
year  of  conditional  interim  approval  by 
EPA. 

If  the  Commonwealth  does  not  make 
such  a  conunitment  within  30  days, 
EPA  proposes  in  the  alternative  to 
disapprove  this  SIP.  If  these  conditions 
are  not  met  within  the  time  specified, 
EPA  today  is  proposing  that  this  SIP 
revision  convert  to  a  disapproval. 
If  the  Commonwealth  makes  the 
commitment  within  30  days.  EPA's 
conditional  approval  of  the  plan  will 
continue  for  18  months  under  the 
Highway  Act  if  the  Commonwealth  has 
committed  to  cure  all  of  the  conditions 
specified  in  this  docxmient.  EPA  expects 
that  within  this  period  the 
Commonwealth  will  not  only  correct  the 
deficiencies  as  committed  to  by  the 
Commonwealth,  but  that  the 
Commonwealth  will  also  begin  program 
start-up  by  November  15, 1997.  If  the 
Commonwealth  does  not  correct 
deficiencies  by  the  date(s)  certain  and 
implement  the  interim  program  by 
November  15, 1997,  EPA  is  proposing  in 
this  doaunent  that  the  interim  approval 
will  convert  to  a  disapproval  after  a 
finding  letter  is  sent  to  the 
Commonwealth. 


rv.  Explanation  of  the  Interim 
Approval 

At  the  end  of  the  18  month  interim 
period,  the  approval  status  for  this 
program  will  automatically  lapse 
pursuant  to  the  NHSDA.  It  is  expected 
that  the  Commonwealth  will  at  that  time 
be  able  to  make  a  demonstration  of  the 
program's  effectiveness  using  an 
appropriate  evaluation  criteria.  As  EPA 
expects  that  these  programs  will  have 
started  on  or  before  November  15. 1997, 
the  Commonwealth  will  have  at  least  6 
months  of  program  data  that  can  be  used 
for  the  demonstration.  If  the 
Commonwealth  fails  to  provide  a 
demonstration  of  the  program's 
effectiveness  to  EPA  witUn  18  months 
of  the  final  interim  rulemaking,  the 
interim  approval  will  lapse,  and  EPA 
will  be  forced  to  disapprove  the 
Commonwealth's  permanent  I/M  SIP 
revision  if  the  Commonwealth  does  not 
demonstrate  the  interim  program's 
effectiveness.  If  the  Commonwealth's 
program  evaluation  demonstrates  a 
lesser  amoimt  of  emission  reductions 
actually  realized  than  were  claimed  in 
the  Commonwealth's  previous 
submittal,  EPA  will  adjust  the 
Commonwealth's  credits  accordingly 
and  use  this  information  to  act  on  the 
Commonwealth's  permanent  I/M 
program. 

V.  Further  Requirements  for  Permanent 
I/M  SIP  Approval 

At  the  end  of  the  18  month  period, 
final  full  approval  of  the 
Commonwealth's  plan  may  be  granted 
based  upon  the  following  criteria: 

1.  The  Commonwealth  has  complied 
with  all  the  conditions  of  its 
commitment  to  EPA, 

2.  EPA's  review  of  the  state's  program 
evaluation  confirms  that  the  appropriate 
amount  of  program  credit  was  claimed 
by  the  Commonwealth  and  achieved 
with  the  interim  program, 

3.  Final  program  regiilations  are 
submitted  to  EPA,  and 

4.  The  Massachusetts  I/M  program 
meets  all  of  the  requirements  of  EPA's 
I/M  rule,  including  those  minor 
deficiencies  found  to  be  de  minimis  for 
purposes  of  interim  approval. 

VI.  EPA's  Evaluation  of  the  Interim 
Submittal 

EPA's  review  of  this  material 
indicates  that  the  Massachusetts  I/M  SIP 
meets  the  requirements  for  conditional 
interim  approval  under  the  National 
Highway  Systems  Designation  Act  and 
the  Clean  Air  Act.  EPA  is  proposing  a 
conditional  interim  approval  of  the 
Massachusetts  SIP  revision  for  motor 
vehicle  inspection  and  maintenance, 
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which  was  submitted  on  March  27, 
1996.  EPA  is  soliciting  pubUc  comments 
on  the  issues  discussed  in  this 
document  or  on  other  relevant  matters. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  doaunent. 

Propoaed  Action 

EPA  is  proposing  to  conditionally 
approve  this  revision  to  the 
Massachusetts  SIP  for  an  interim 
enhanced  I/M  program.  The  conditions 
for  approvabiUty  are  as  follows: 

Witnin  30  days  of  this  document. 
Massachusetts  commits  to  submit  by 
April  1. 1997  a  complete  approvable 
revised  15%  plan  which  shows 
sufficient  reductions  from  an  enhanced 
I/M  program  utihzing  emission  credit 
estimates  agreeable  to  EPA  as  discussed 
earlier  in  this  document.  This  includes 
MOBILE  modeling  with  a  worst  case 
analysis  showing  that  the 
Commonwealth  will  meet  the  needed 
15%  reductions  if  the  program  only 
achieves  reductions  equivalent  to  ASM2 
credit  at  "phase-in"  cut  points  or  the 
Commonwealth  must  reduce  the  credit 
claimed  for  the  I/M  program.  Also, 
within  30  days  of  this  document 
Massachusetts  commits  to  submit  by  a 
date  certain  within  one  year  of  final 
interim  approval,  revised  program 
evaluation  modeling  showing 
achievement  of  at  least  the  low 
enhanced  I/M  standard  by  2002. 

In  addition,  within  30  days 
Massachusetts  commits  to  submit  by  a 
date  certain  within  one  year  of  final 
interim  approval,  revisions  to  meet  the 
requirements  for  Enhanced  I/M 
Perfonnance  Standard— 40  CFR  51.351. 
Adequate  Tools  and  Resources— 40  CFR 
51.354,  Test  Procedures  and 
Standards— 40  CFR  51.357,  Quality 
control— 40  CFR  51.359,  Waivers  and 
Compliance  via  Diagnostic  Inspection — 
40  CFR  51.360  ,  Qiudity  Assxirance — 40 
CFR  51.363  and  a  revised  modeling 
analysis  showing  achievement  of  the 
perfonnance  standard  by  2002. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  FlexibiUty  Act, 
5  U.S.C  600  et  seq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976);  42  U.S.C 
7410(a)(2). 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  section  205,  EPA  miist 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabUsh  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  imiquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  resiilt  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 


Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  part  D  of  the  Clean  Air  Act,  as 
amended,  and  EPA  regulations  in  40 
CFR  Part  51. 

List  of  Soblects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Audiority:  42  U.S.C.  7401-7671q. 

Dated:  )anuaiy  15, 1997. 
JohnP.DaVilUn, 
Heffonal  Administrator,  Region  I. 
(FR  Doc.  97-2194  Filed  1-29-97;  8:45  am] 
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40CFRPart52 
[Ca-0O1-00Q9b:  FRL-6«74-q 

Approval  and  Promulgatfon  of  Air 
Quality  bnptomantation  Plana; 
Colorado;  RavMona  to  Ragulation 
No.'a  3  and  7  for  Pionaar  Matai 
Rniahing  Inc.  and  a  Ravlalon  to 
Ragulation  No.  7  for  Laxmark 
Intamatlonal  Inc. 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
the  revisions  to  the  Colorado  State* 
Implementation  Plan  (SIP)  to  Regulation 
No.  3.  "Air  Contaminant  Emissions 
Notices,"  and  Regulation  No.  7, 
"Regulation  To  Control  Emissions  of 
Volatile  Organic  Compoimds."  The 
revisions  to  Regulations  Nos.  3  and  7  for 
Pioneer  Metal  Finishing  Inc.  (PMF) 
consist  of  a  source  specific  SIP  revision 
to  allow  PMF  to  purchase  banked 
Volatile  Organic  Compound  (VOC) 
emission  reduction  credits  (ERC)  fit}m 
Coors  Brewing  Company  (Coors).  to 
enable  PMF  to  come  into  compliance 
with  the  VOC  Reasonable  Available 
Control  Technology  (RACT) 
requirements  of  Regulation  No.  7  (Reg. 
7).  The  revision  to  Reg.  7  for  Lexmark 
International  Inc.  (Lexmark)  consists  of 
a  source-specific  SIP  revision  to  allow 
Lexmark  to  utilize  the  provisions  of  Reg. 
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7  to  perfdhn  crossline  avenging  for  the 
purposes  of  meeting  the  VOC  RACT 
requirements  of  Reg.  7.  In  the  Final 
Rules  Section  of  this  Federal  Register, 
EPA  is  approving  the  State's  State 
Implementation  Plan  (SIP)  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroverrial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
'  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
commmts  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  commmt  period  on  this  action. 
Any  parties  internted  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  March  3, 
1997. 


FEDERAL  COMMUNICATIONS 


I:  Written  comments  should 
be  addressed  to:Richard  R.  Long. 
Director,  Air  Program  (8P2-A),  United 
States  Environmental  Protection 
Agency.  Region  8, 999 18th  Street,  suite 
500.  Denver.  Colorado  80202-2466. 

Copies  of  the  documents  relevant  to 
this  action  are  available  for  public 
inspection  between  8  ajn.  and  4  pjn.. 
Monday  through  Friday  at  the  following 
office: 

United  States  Environmental 
Protection  Agracy.  Region  8,  Air 
Program.  999  18th  Street,  suite  500. 
Denver.  Colorado  80202-2466. 

FOR  nrnncR  mromkvm  contact:  Tim 
Russ.  Air  Program  (8P2-A),  United 
States  Environmental  Protecticm 
Agency,  Region  8, 999  18th  Street,  suite 
500,  Denver,  Colorado  80202- 
2466:Telephone  number:  (303)  312- 
6479. 

aUPPLBeiTARY  MFOfWATION:  See  the 
informatian  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Dated:  December  2, 1996. 
Jack  W;  MoGraw. 
Acting  Rep<malAdmiiugtFator. 
[PR  Doc  97-2289  Piled  1-29-97;  8:45  am] 


47CFRPart73 


[MM  Docket  No.  96-266.  RM-8019) 

Radto  Broadcasting  Servioee;  Dickaon 
and  Kingston  Springs,  Tsnf 


AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  Tuned  In 
Broadcasting,  Inc.,  licensee  of  Station 
WYYB(FM),  Channel  229A,  Dickson, 
Tennessee,  requesting  the  reallotment  of 
Channel  229A  from  Dickson  to  Kingston 
Springs,  Tennessee,  and  modification  of 
the  Ucense  for  Station  WYYB(FM)  to 
specify  Kingston  Springs  as  its 
community  of  license.  Chaimel  229A 
can  be  allotted  to  Kingston  Springs  in 
compliance  vriib.  the  Commission's 
minimum  distance  requirements  with  a 
site  restriction  of  11.9  kilometers  (7.4 
miles)  eest  The  coordinates  bx  C3iannel 
229A  at  Kingston  Sinii^  are  36-07-13 
and  86-59-03.  In  accordance  with 
Section  1.420(i)  of  the  Commission's 
Rules,  we  will  not  accept  competing 
ejqpressions  of  interest  in  use  of  Channel 
229A  at  Kingstcm  Springs  or  require  the 
petiticmer  to  demonstrate  Hob 
availability  of  an  additional  equivalent 
class  channel  for  use  by  such  parties. 
DATES:  Comments  must  be  filed  on  or 
before  Mardi  3, 1997,  and  reply 
OMUments  (m  or  heSan  Mardi  18, 1997. 


(202)  857-3800,  2100  M'Straet.  NW. 
Suite  140.  Washington.  DC  20037. 

Provisions  of  the  Regulatny 
Flexibility  Act  of  1960  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fnHn  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  unUl  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  amtacts. 

For  information  regarding  proper 
filing  procedures  fm  comments,  see  47 
CFR  1.415  and  1.420. 


:  Federal  Conuntmications 
Commission.  Washington,  D.C  20554. 
In  addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultantf 
as  follows:  David  D.  Oxenford.  Lauren 
Lynch  Flick,  Fisher.  Wayland.  Cooper. 
Leader  &  Zaragoza.  LLJ'..  2001 
Pennsylvania  Avenue.  NW.  Suite  400. 
Washington.  DC  20006  (Counsel  for 
petitioner). 

FOR  FURTHER  SIFORMATION  CONTACT:  Psm 
Blumenthal.  Mass  Media  Bureau.  (202) 
418-2180. 

SURPLBeiTARY  iTORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
96-265.  adopted  December  27, 1996, 
and  released  January  10, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  RefiBrenoe  Centw  (Room  239), 
1919  M  Street.  NW,  Washington,  D.C 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  ITS.  Inc. 


List  of  Sol^ecte  In  47  Cn  Part  73 

Radio  broadcasting. 

Federal  Gommunicatioiu  Commiaaion. 
|ehBA.KanMww. 

Chief.  Allocations  Biandi.  Policy  and  Rulet 
Division,  klau  Media  Bunau. 
(FR  Doa  97-2311  niad  1-29-97;  8:45  am] 
ioooi<na-ei-» 


47CFRPart73 

(MM  OoGlest  Na  97-44;  RM-aSTH 

Radk>  Broadcasting  Ssfvloss:  MMwssL 


AOENCV:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SMMIARY:  The  Commission  requesto 
commmts  on  a  petition  filed  by  Windy 
Valley  Broadca^ing  proposing  the 
allotment  of  Channel  300A  at  Midwest. 
Wyoming,  as  the  commimity's  first  local 
auirel  transmission  service.  Channel 
300A  can  be  allotted  to  Midwest  in 
compliance  with  the  Ccmunissian's 
minimum  distance  separation 
requirements  at  dty  reference 
boordinates.  The  coordinates  for 
Channel  300A  at  Midwest  are  North 
Latitude  43-26-36  and  West  Longitude 
lOfr-16-24. 

DATES:  Comments  must  be  filed  on  or 
before  March  17, 1997,  and  reply 
comments  on  or  before  April  1, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President,  Windy  Valley  Broadcasting, 
c/o  Magic  Qty  Media,  1912  Capitol 
Avenue,  Suite  300,  Cheyenne,  Wyoming 
82001  (Petitioner), 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLBNENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-24,  adopted  January  17, 1997,  and 
released  January  24,  1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  i(Room  239),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  firom  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SubiectB  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coinmunications  Commission. 
John  A.  KarouMW, 

Chief,  Allocations  Bmnch.  Micy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc  97-2312  Filed  l-29-e7: 8:45  am) 
HJUNQ  COM  sna-ti-p 


DEPARTMBIT  OF  THE  INTERIOR 

Fish  and  WIMltfa  Servica 

50CFRPwt91 
RIN101»-AE07 

1997  Migratory  Bird  Hunting  and 
Conaarvation  Stamp  (Federal  Duck 
Stamp)  Conteat 

AQENCV:  Fish  and  Wildlife  Service 
Interior. 

ACTION:  Proposed  rule. 

summary:  The  Fish  and  Wildlife  Service 
(Service)  is  revising  the  regulations 
governing  the  conduct  of  the  1997 
Migratory  Bird  Hunting  and 
Conservation  Stamp  (Federal  Duck 
Stamp)  Contest.  The  following  changes 
are  proposed  by  the  Service:  (1) 


Deadline  for  submitting  entry;  (2) 
technical  requirements  for  design;  and 
(3)  subject  matter  of  entry.  The  contest 
deadline  is  being  reestablished  for 
submitting  entry  to  allow  participants 
additional  time  to  research  the  anatomy 
of  eligible  species  since  many  species 
are  located  in  many  diverse 
geographical  regions  and  may  require 
more  investigation  and  perfection  of  the 
artwork.  The  technical  requirements  for 
design  to  mat  the  entry  over  only  sets 
uniformity  for  exhibiting  at  various 
museums  across  the  country  and 
protects  the  entry  from  being  damaged. 
Additional  clariflcation  is  needed  under 
the  subject  matter  of  entry  stating  the 
design  has  to  be  the  contestant's  origihal 
"hand  drawn"  creation.  The  design  may 
not  be  copied  or  duplicated  from 
previously  published  art,  including 
photographs,  or  computer-generated  art 
otherwise  it  will  be  ineligible  or 
disqualified. 

DATES:  Comments  concerning  these 
amendments  must  be  received  no  later 
than  March  31, 1997. 
ADDRESSES:  Send  comments  to:  Manager 
of  Licensing,  Federal  Duck  Stamp 
Contest,  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  1849  C 
Street,  NW,  Suite  2058,  Washington, 
D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Lita  F.  Edwards,  (202)  208-4354. 
SUPPt.EMENTARY  MFORMATKM:  The 
Federal  Duck  Stamp  Contest  is  the  only 
Federal  agency-run  art  contest  and  has 
been  in  existence  since  1949  with  the 
1950  stamp  the  first  to  be  selected  in 
open  competition.  Hie  Federal  Duck 
Stamp  's  main  use  is  a  revenue  stamp 
needed  by  waterfowl  hunters.  This 
year's  Contest  and  species  information 
foliows:. 

1.  Contest  schedule: 

1997-98  Federal  Duck  Stamp  Contest- 
November  4-6, 1997 

Public  Viewing — Tuesday,  November  4 
from  10:00  a.m.  to  2:00  p.m. 

Judging — Wednesday,  November  5  at 
10:30  a.m.  through  Thursday, 
November  6  at  9:00  a.m. 

2.  The  Contest  will  be  held  at  the 
Department  of  the  Interior  building. 
Auditorium  (C  Street  entrance),  1849  C 
Street,  NW,  Washington,  DC. 

3.  The  three  eligfble  species  for  the 
Contest:  (1)  Barrow's  Goldeneye;  (2) 
Black  Scoter;  and  (3)  Mottled  Duck. 

As  part  of  an  effort  to  administer  and 
make  minor  improvements  to  the 
Contest,  the  Service  proposes  the 
following  changes  to  the  1997  contest: 

1.  Persons  wishing  to  enter  the  1997 
Contest  may  submit  entries  anytime 
after  July  1,  but  all  entries  must  be 


postmarked  no  later  than  midnight 
Monday,  September  15, 1997. 

2.  The  Service  is  requiring  that  each 
entry  must  be  matted  [over  only)  with  a 
9x12  inch  white  mat,  1  inch  wide,  and 
the  entire  entry  cannot  exceed  Va  inch 
in  total  thickness.  This  new  format  is  a 
requirement  to  secure  the  artwork  from 
being  damaged  and  sets  uniformity  for 
exhibiting  at  various  museums  across 
the  country. 

3.  The  Service  is  clarifying  that  the 
identified  species  must  be  the  dominant 
fieature  of  the  design.  The  design  miist 
be  the  contestant's  original  "hand 
drawn"  creation.  The  design  may  not  be 
copied  or  duplicated  fi-om  previously 
published  art,  including  photographs. 
Photographs,  computer-generated  art, 
art  produced  from  a  computer  printer  or 
other  computer/mechanical  output 
device  (air  brush  method  excepted)  are 
ineligible  and  will  be  disqualified. 

The  Federal  Duck  Stamp  Program's 
intent  is  to  keep  the  art  competition  as 
a  traditional  American  art  form.  The 
history,  tradition  and  beauty  of  this 
unique  art  form  should  be  maintained 
by  requiring  art  entries  to  be  created  in 
the  traditional  "hand  painted"  manner 
that  artists  have  beea  submitting  over 
theyears. 

This  regulation  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 
These  proposed  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements.  The 
Department  of  the  Interior  has 
determined  that  this  regulation  will  not 
have  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  as  the  changes/ 
revisions  to  the  Contest  will  affect 
individuals,  not  businesses  or  other 
small  entities  as  defined  in  the  Act. 

List  of  Subjects  in  50  CFR  91 

Hunting,  Wildlife. 

Accordingly,  Title  50,  Part  91  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  91— (AMENDED) 

1.  The  authority  citation  for  Part  91 
continues  to  read  as  follows: 

Autliority:  5  U.S.C  301;  16  U.S.C  718);  31 
U.S.C  9701. 

2.  Section  91.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

191.11    ConlMt  daadNnes. 


(b)  Entries  must  be  postmariced  no 
later  than  midnight  September  15. 
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3.  Section  91.13  is  revised  to  read  as 
follows: 

191.13  Technical  requlrsmsnts  for  deeign 
and  aubnileeion  of  entfy. 

The  design  must  be  a  horizontal 
drawing  or  painting  seven  (7)  inches 
high  and  ten  (10)  inches  wide.  The  entry 
may  be  drawn  in  any  medixun  desired 
by  the  contestant  and  may  be  in  either 
multicolor  or  black  and  white.  No  scroll 
work,  lettering,  bird  band  numbers, 
signatures  or  initials  may  appear  on  the 
design.  Each  entry  must  be  matted  (over 
oniyi  with  a  nine  (9)  inch  by  twelve  (12) 
indi  white  mat,  one  (1)  inch  wide,  and 
the  entire  entry  cannot  exceed  one 
quarter  (V4)  inch  in  total  thiduiess. 
Entries  must  not  be  fiamed,  under  glass, 
or  have  a  protective  covering  that  is 
attadied  to  the  entry. 

4.  Section  91.14  is  revised  to  read  as 
follows: 


f  91.14    ReeMcdon  on  Mibleet  notlMr  to 


A  live  portrayal  of  any  bird(s)  of  the 
five  or  fewer  identified  eligible  species 
must  be  the  dominant  feature  of  the 
design.  The  design  may  depict  more 
than  one  of  the  eligible  species.  Designs 
may  include,  but  are  not  limited  to, 
hunting  dogs,  hunting  scenes,  use  of 
waterfowl  decoys.  National  Wildlife 
Refuges  as  the  background  of  habitat 
scenes,  and  other  designs  that  depict  the 
sporting,  conservation,  stamp  collecting 
and  other  uses  of  the  stamp.  The  overall 
mandate  will  be  to  select  the  best  design 
that  will  malce  an  interesting,  useful  and 
attractive  duck  stamp  that  will  be 
accepted  and  prized  by  hunters,  stamp 
collectors,  conservationists,  and  others. 
The  design  must  be  the  contestant's 
original  "hand  drawn"  creation.  The 
oitry  design  may  not  be  copied  or 


duplicated  from  previously  published 
art,  including  photographs. 
Photographs,  computer-generated  art, 
art  produced  from  a  computer  printer  or 
othOT  computer/mechanical  output 
device  (air  brush  method  excepted)  ^rt 
are  not  eligible  to  be  entered  into  the 
contest  and  will  be  disqualified.  An 
entry  submitted  in  a  prior  contest  that 
was  not  selected  for  the  Federal  or  a 
state  stamp  design  may  be  submitted  in 
the  current  contest  if  it  meets  the  above 
criteria. 

Dated:  January  17, 1997. 
Gaorga  T.  Framptan,  Jr.. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Paria. 

[FR  Doc.  97-2347  PUed  1-29-97;  8:45  am) 
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DEPARTMEHT  OF  AQMCULTURE 

Subtnlnion  for  0MB  RavlMir; 
CoirarMnt  Requatt 

January  24. 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperworin  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assimiptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  end  Regulatory  AfEairs. 
Office  of  Management  and  Budget 
(OMB),  Washington.  DC  20503  and  to 
Department  Clearance  Office.  USDA, 
OaO.  Mail  Stop  7602.  Washington.  DC 
20250-7602.  Comments  regarding  these 
infcnmation  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
nimiber  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

Agricuhiire  Marketing  Service 

Title:  Kiwifinut  Grown  in  California- 
Marketing  Order  No.  920. 

OMB  Control  Number:  0581-0149. 

Summary:  The  USDA  needs 
information  from  growers  and  handlers 
to  select  conunittee  members,  to 
conduct  referenda,  and  collect  inventory 
and  shipment  figures. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  regiilate  the 
provisions  of  Marketing  Order  No.  920. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  247. 

Frequency  of  Responses: 
Recordkeeping;  Reporting;  On  occasion; 
Monthly;  Annually;  Bieimially;  once 
every  6  yrs. 

Total  Burden  Hours:  665. 

Farm  Service  Agency 

Title:  Conservation  Reserve  Program. 
7  CFR  Parts  704  and  1410. 

OA4B  Control  Number:  0560-0125. 

Summary:  The  Conservation  Reserve 
Program  (CRP)  regiilations  set  forth  the 
basic  policies,  program  provisions,  and 
eligibility  requirements  for  owners  and 
operators  to  enter  into  and  carry  out 
long-term  CRP  contracts  with  financial 
and  technical  assistance  and  for  making 
cost-share  and  annual  rental  payments 
under  the  program.  This  request  reflects 
the  Secretary's  authority  to  enroll 
acreage  in  the  pronam  through  2002. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  implement  and 
provide  program  benefits  under  the 
current  legislation. 

Description  of  Respondents:  Farms; 
Individuials  or  hotiseholds;  Business  or 
other  for-profit. 

Number  of  Respondents:  278.000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  41.277. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Permit  for  Movement  of 
Restricted  Animals. 

OMB  Control  Number:  0579-0051. 

Summary:  Information  is  collected  for 
animals  that  are  sick  or  have  been 
exposed  to  disease  if  the  animals  are 
transported  across  state  lines  to  a 
slau^terinc  establishment. 

Need  ana  Use  of  the  Information:  The 
information  is  used  to  prevent  or  control 
animal  diseases. 


Description  of  Respondents:  Farms. 
Number  of  Respondents:  10,130. 
Frequency  of  Responses:  Reporting: 
On  occasion. 
Total  Burden  Hours:  2.346. 

Animal  and  Plant  Health  Inspectiim 
Services 

Title:  Specimen  Submission. 

OMB  Control  Number:  0579-0090. 

Summary:  The  form  VSlO-4  is 
submitted  to  the  National  Veterinary 
Services  Laboratories.  The  Jorm 
identifies  the  herd  or  flock  from  which 
the  specimens  were  taken,  the  type  of 
specimen  taken  and  the  species  of 
animal. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  prevent  and 
control  domestic  and  exotic  animal 
diseases. 

Description  of  Respondents:  Farms; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  12,000. 

Frequency  of  Responses:  Reporting: 
On  Occasion. 

Total  Burden  Hours:  15,149. 
DonaU  Huldier, 

Deputy  Departmental  Clearance  Officer. 
(PR  Doc  97-2322  Filed  1-29-97;  8:45  am] 
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ForMtServic* 

Nattonal  UrtMm  and  Cofflmunity 
Forestry  Advisory  Council 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Urban  and 
Community  Forestry  Advisory  Coimcil 
will  meet  in  Charleston,  South  Carolina, 
February  27  through  March  1. 1997.  The 
Council  is  comprised  of  15  members 
appointed  by  the  Secretary  of 
Agriciilture.  The  meeting  will  be 
chaired  by  Genni  Cross  of  The  Trust  for 
Public  Land/California  ReLeaf.  The 
purpose  of  the  meeting  is  to  discuss 
emerging  issues  in  Urban  and 
Community  Forestry  and  to  review 
status  reports  on  the  Coimdl's  annual 
report.  Tlie  meeting  is  open  to  the 
public,  and  time  will  be  provided  at  the 
beginning  of  each  major  agenda  topic  for 
public  input.  In  order  to  provide  input, 
individuals  must  request  time  to  speak 
and  must  specify  topic(s)  to  be 
addressed  by  February  7. 1997.  Council 
discussion  is  limited  to  Council 
members  and  Forest  Service  sta£f. 
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Pereons  who  wish  to  bring  uiban  and 
ccnnmunity  forestry  matters  to  the 
attention  of  the  Coimcil  may  file  written 
statements  with  the  Council  staff  before 
or  after  the  meeting. 
DATES:  The  meeting  will  be  held 
February  28  throu^  March  1, 1997.  A 
tour  of  local  projects  will  take  place  on 
February  27. 9:00-3:00  pan.. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Fulton  Lane  Inn.  202  King  Street, 
Charleston,  South  Carolina. 

Send  written  statements  and/or 
proposed  agenda  items  to  Suzanne  M. 
del  Villar,  Executive  Assistant.  National 
Urban  and  Community  Forestry 
Advisory  Council.  1042  Pari:  West 
CoMii,  Glenwood  Springs,  CO  81601. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar.  Cooperative 
Forestry  Staff,  (970)  928-9264. 

Dated:  Januaiy  24. 1997. 
Joan  M.  Conunor, 
Deputy  Chief. 

[FR  Doc.  97-2294  Filed  1-29-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Economic  impact  of  Ctioiealeroi  SRMa/ 
DeflnUive  tiethods  Program;  Propoaed 
Data  Collection 

ACTION:  Proposed  data  collection: 
comment  request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  31, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Acting 
Departmental  Forms  Clearance  Officer. 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
the  information  collection 
instruments(s)  and  instructions  should 
be  directed  to  Michael  Welch,  Chemical 
Science  and  Technology  Laboratory. 
National  histitute  of  Standards  and 
Technology.  Building  324  (Chemistry), 
Room  B-156,  Gaithersburg,  MD  20899. 


Phone:  301-975-3100).  e-mail: 
michaeLwelchOnist.gov. 

SUI>PLB»ITARY  INFORMATION: 

LAbstrad 

NIST  seeks  to  assess  economic 
impacts  of  its  cholesterol  SRMs  and 
related  programs.  The  respondents  will 
be  U.S.  clinical  laboratories  and  rlinifail 
instrument  producers  and  their 
customers.  The  results  will  be  used  by 
NIST  for  program  evaluation  purposes. 

n.  Method  of  Collection 

Personnel  of  firms  in  the  U.S.  clinical 
laboratories  and  clinical  instrument 
producers  and  their  customers  may 
respond  to  questionnaires  by  mail,  fax. 
E-mail,  or  telephone. 

m.  DaU 

OMB  Number:  None. 

Form  Number:  None. 

Type  of  Review:  None. 

Affected  Public:  Personnel  of  firms  in 
the  U.S.  clinical  laboratories  and 
clinical  instrument  industries  and  their 
customers. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  0.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  25  houra. 

Estimated  Total  Annual  Cost:  $2,500 
(25  X  $100  per  hour  fully  burdened  cost 
for  a  senior  level  technical  manager.) 
There  are  no  equipment  or  maintenance 
costs  associated  with  this  collection. 

IV.  Requests  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  houra  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  infonnation 
on  respondents,  including  the  use  of 
automated  collection  techniques  and 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection, 
lliey  will  also  become  a  matter  of 
public  record. 


Dated:  )anuaiy  24. 1997. 


Acting  Departmental  Foans  Qeanmce 
Officer,  Office  of  Management  and 
Orgviixation. 

[FR  Doc  97-2287  Filed  1-29-97;  8:45  am] 
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COMMriTEEFORTHE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Umtt  for 
Certain  Cotton  and  Man*Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  nji 

January  24, 1997. 

AQENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Custcuns  reducing  a 
limit. 

EFFECTIVE  DATE:  January  30, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  infcnmation  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854);  Uruguay  Round  Agreements 
Act 

The  current  sublimit  for  Categories 
338-S/339-S/638-S/639-S  is  being 
reduced  for  carryforward  appUed  in 
1996. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbera  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17, 1996).  Also 
see  61  FR  54985,  published  on  October 
23. 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  purauant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Roimd  Agreement  on  Textiles  and 
Clothing,  but  are  designed  to  assist  only 
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in  the  implementation  of  certain  of  their 

provisions. 

tny  H.  Ciibo, 

Chainnan,  Committee  for  the  Implementation 
of  Textile  Agreements. 


CoaiBittee  for  the  Implementatioa  of  Textile 
A^reeflMntB 

January  24, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  16, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Fiji  and  exported  during  the 
twelve-month  period  which  began  on  January 
1, 1997  and  extends  through  December  31, 
1997. 

Effective  on  January  30, 1997,  you  are 
directed  to  reduce  the  limit  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Roimd  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Ac^jsted  twelve-fnonth 
Hmit' 

338/339/638«39 

1,168.614  dozen  of 
wtiich  not  more  than 
919,492  dozen  shall 
be  in  Categories 
338-S«39-S/638- 
S«39-S2. 

*  The  ymit  has  not  been  adiusted  to  account 
tor  any  inports  exported  after  December  31, 
1996. 

2  Category  338-S:  only  HTS  numbers 
6103.22.0060,  6105.10.0010.  6105.10.0030, 
6105.90.8010,  6109.10.0027,  6110.20.1025, 
6110.20.2040,  6110.20.2065,  6110.90.9068, 
6112.11.0030  and  6114.2a0005:  Category 
339-S:  only  HTS  numbers  610422.0060, 
6104.29.2049,  6106.10.0010.  6106.10.0030. 
6106.90.2510.  6106.90.3010.  6109.10.0070. 
6110.20.1030.  6110.20.2045.  6110.20.2075. 
6110.90.9070,  6112.11.0040.  6114.20.0010 
and  6117.90.9020;  Category  63»-S:  aU  HTS 
numbers  except  6109.90.1007.  6109.90.1009. 
6109.90.1013  and  6109.90.1025;  Category 
639-S:  all  HTS  numbers  except 
6109.90.1050.  6109.90.1060,  6109.90.10& 
and  6109.90.1070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 

TroyRCribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

IFR  Doc.97-2274  Filed  1-29-97;  8:45  am] 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Public  Information  Collection 
Requirement 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  emergency  sulnnission 

for  approval  of  Information  Collection 

#3036-0023 — Regtilations  and  Forms 

Relating  to  Registration  with  the 

Commission. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  has  submitted  a 
request  for  emergency  approval  for 
information  collection  3038-0023. 
Regulations  and  Forms  Relating  to 
Registration  with  the  Commission.  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995.  the  Commission 
solicits  comments  to: 

(1)  evaluate  whether  the  collection  of 
.  information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  agency, 
including  the  validity  of  the  methodology 
and  assumptions  used;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information 
including  the  validity  of  the  methodology 
and  assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the  information 
to  be  collected;  and  (4)  minimize  the  burden 
of  the  collection  of  the  information  on  those 
who  are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic, 
mechanical,  or  other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

ADDRESS:  Copies  of  the  submission  may 
be  obtained  firom  the  CFTC  Clearance 
Officer,  1155  21st  Street  NW, 
Washington,  DC  20581,  (202)  418-5160. 

Title:  Regulations  and  Forms  Relating 
to  Registration  with  the  Commission. 

Control  Number:  3038-0023. 

Action:  Extension. 

Respondents:  Commission 
Registrants. 

Estimated  Annual  Burden:  27,467 
hours. 

Issued  in  Washington,  D.Q  on  January  24, 
1997. 

Jean  A.  Webb. 

Secretary  to  the  Commission. 

(FR  Doc.  97-2250  Filed  1-29-97;  8:45  am] 

BILUNQ  CODE  «61-01-M 


Sunshine  Act;  Meeting 

AGENCY  HOUNNQ  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday. 

February  28, 1997. 

PLACE:  1155  21st  St..  N.W..  Washington, 

D.C.,  9th  Fl.  Conference  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A,  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  97-2407  Filed  1-28-97;  2:28  am] 

BUMQ  COOE  SMI-OI-M 


Sunsftlne  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  FutiuBs  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  21, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-2408  Filed  1-28-97;  2:28  pm] 

siujNQ  COOE  assi-oi-ai 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  14, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100, 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-2409  Filed  1-28-97;  2:28  pm] 

BtLUNQ  COOE  OSI-OI-M 


Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  1 1 :00  a.m. ,  Friday, 
February  7. 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
D.C,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSiOEREO:  Surveillance 
matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  VVebb,  202-418-5100. 

JauA.Wafab, 

Secretary  of  the  Commission. 

[FR  Doc  97-2410  Filed  l-2a-97;  2:28  pm] 

BUJNQ  OOOf  OSI-OI-M 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Planning  and  Steering 
Adviaory  Committee;  Cloaed  Meeting 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.2),  notice  is  hereby  given 
that  the  Planning  and  Steering  Advisory 
Committee  will  meet  February  19, 1997 
from  9:00  a.m.  to  4:00  p.m.,  at  the 
Center  for  Naval  Analyses,  4401  Ford 
Avenue,  Alexandria,  Virginia.  This 
session  will  be  closed  to  the  pubUc. 
The  purpose  of  this  meeting  is  to 
discuss  topics  relevant  to  SSBN 
security.  The  entire  agenda  will  consist 
of  classified  information  that  is 
specifically  authorized  by  Executive 
Order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is  properly 
classified  pursuant  to  such  Executive 
Order.  Accordingly,  the  Under  Secretary 
of  the  Navy  has  determined  in  writing 
that  all  sessions  of  the  meeting  shall  be 
closed  to  the  public  because  they 
concern  matters  listed  in  552b(c)(l)  of 
title  S,  United  States  Code. 
FOR  FURTHER  INFORMATKM  CONTACT: 
LCDR  J.D.  Skufca,  2000  Navy  Pentagon, 
Room  4DS34.  Washington,  D.C.  20350- 
2000,  telephone  Number,  (703)  693- 
7248. 

Dated:  January  21, 1997. 
D.E.Koeni8. 

LCDR,  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

(FR  Doc  97-2275  Filed  1-29-97;  8:45  am] 
MLUNO  CODE  3S10-FF-P 


DEPARTMENT  OF  EDUCATION 

FedeiBl  interagency  Coordinating 
Coundi  Meeting  (FICC) 

AQENCY:  Federal  Interagency 
Coordinating  Coimdl,  Education. 
ACTION:  Notuice  of  a  pubUc  meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  imder  section  685(c) 
of  the  Individuals  with  Disabihties 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 


their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabiUties. 
DATE  AND  TIME:  F^niary  20, 1997.  from 
1  p.m.  to  4:30  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building.  Room  503A/529A.  200 
Independence  Avenue.  SW.. 
Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Coimie  Gamer,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3127,  Switzer  Building, 
Washington,  DC  20202-2644. 
Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(20  U.S.C.  1484a).  The  Council  is 
established  to:  (1)  Minimize  duplication 
across  Federal,  State  and  local  agencies 
of  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabihties  and  their 
famiUes  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
purposes,  the  FICC  seeks  to:  (1)  Identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  policies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabiUties;  (2)  develop  and  implement 
joint  policy  intopretations  on  issues 
related  to  infants,  toddlers,  and 
preschoolers  that  cut  across  Federal 
agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  provision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rehabihtative 
Services. 

At  this  meeting  the  FICC  plans  to 
discuss  issues  related  to  interagency 
coordination  at  the  state  and  local  level 
and  the  role  of  the  FICC 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  pubUc  comment  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  sxunmary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print. 


Interpreters  for  persoxis  n^o  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reason^le  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  600 
Independence  Avenue,  SW.,  Room 
3127,  Switzer  Building,  Washington,  DC 
20202-2544,  from  the  hoius  of  9  a.m.  to 
5  p.m..  weekdays,  except  Federal 
HoUdays. 
Judith  E.  Heumaim, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senrices. 

(FR  Doc.  97-2254  Filed  1-29-97;  8:45  am] 

■NJJNQ  OOOC  4000-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC-688] 

Propoeed  information  Collection  and 
Request  for  Comments 

January  24, 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
reqxiirements  of  Section  3506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Energy 
Regulatory  Commission  (Conunission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  March 
13, 1997. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  conunents 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
ED-12.4.  888  First  Street  N.E.. 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415.  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
nmiiller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-588  "Emergency 
Natural  Gas  Transportation,  Sale  and 
Exchange  Transactions"  (OMB  No. 
1902-0144)  is  used  by  the  Commission 
to  implement  the  statutory  provisions  of 
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Section  7(c)  of  the  Nat\iral  Gas  Act 
(NGA)  (15  U.S.C.  71 7-71 7w)  and 
provisions  of  the  Natiiral  Gas  Policy  Act 
of  1978  (NGP),  15  U.S.C.  3301-3432. 
Under  the  NGA,  a  natural  gas  company 
must  obtain  Conunission  approval  to 
engage  in  the  transportation,  sale  or 
exchange  of  natiira!  gas  in  interstate 
conunerce.  However,  Section  7(c) 
exempts  from  certificate  requirements 
"temporary  acts  or  operations  for  which 
the  issuance  of  a  certificate  will  not  be 
required  in  the  public  interest."  The 
NGPA  also  provides  for  non-certificated 
interstate  transactions  involving 
intrastate  pipelines  and  local 
distribution  companies. 


A  temporary  operation,  or  emergency, 
is  defined  as  any  situation  in  which  an 
actual  or  expected  shortage  of  gas 
supply  would  require  an  interstate 
pipeline  comptmy,  intrastate  pipeline, 
local  distribution  company,  or  Hinshaw 
pipeline  to  curtail  deliveries  of  gas  or 
provide  less  than  the  projected  level  of 
service  to  any  customer.  The  natural  gas 
companies  file  the  necessary 
information  with  the  Commission  so 
that  it  may  determine  if  the  transaction/ 
operation  quaUfies  for  exemption.  A 
report  within  forty-eight  hoiu^  of  the 
commencement  of  the  transportation, 
sale,  or  exchange,  a  request  to  extend 
the  sixty-day  term  of  the  emergency 


transportation,  if  needed,  and  a 
termination  report  are  required.  The 
data  required  to  be  filed  for  the  forty- 
eight-hour  report  is  specified  by  18  CFR 
284.270  (a)  (b),  (c).  The  termination 
report  is  required  by  18  CFR  284.270(d). 

Action 

The  Commission  is  requesting  a  thiee- 
year  extension  of  the  current  expiration 
date,  with  no  changes  to  the  existing 
collection  of  data. 

Borden  Statement 

PubUc  reporting  burden  for  this 
collection  is  estimated  as:  * 


Nunnbar  d  faspondenls  annually 
0) 

Hurrber  of  responses  per  respondent 
(2) 

Average  burden  hours  per  response 
(3) 

Total  annual 
burden  hours 

(1)x(2)x(3) 

56 

1 

10 

560  hours. 

The  estimated  total  cost  to 
respondents  is  $27,500  (550  hours 
divided  by  2,087  hours  per  year  per 
employee  times  $104,350  per  year  per 
average  employee  =  $27,500).  The  cost 
per  respondent  is  $500. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  information 
inclutfing:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  vaUdating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information: 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estunate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organizatioo  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  at 
activity. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 


including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assiunptions  used;  (3) 
ways  to  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
Lois  D.  Cnikril. 
Secretary. 

(FR  Doc.  97-2262  Filed  1-29-97;  8:45  am] 
BHJJNQ  COOE  t717-«1-M 


(Doclcat  No.  RP97-88-002] 

Alabama-TennasMe  Natural  Qas 
Company;  Notice  of  Compliance  Rling 

January  24. 1997. 

Take  notice  that  on  January  21, 1997, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheet  with  a 
proposed  effective  date  of  May  21, 1997: 

First  Substitute  Third  Revised  Sheet  No.  101 

Alabama-Tennessee  states  that  the 
purpose  of  the  filing  is  to  comply  with 
the  order  issued  by  the  Commission  in 
this  proceeding  on  December  19, 1996 
(77  FERC  1§  61,281). 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
LoisD.CulwU, 
Secretary. 

(FR  Doc.  97-2263  Filed  1-29-97;  8:45  am) 
aiUMQ  OOOE  STir-AI-M 


[DockM  No.  RP97-234-400I 

Algonquin  Qas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Qas  Tariff 

January  24, 1997. 

Take  notice  that  on  January  21, 1997 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  efiisctive  date  of 
February  23, 1997: 

Twenty-ninth  Revised  Sheet  No.  20A 
Ori^nal  Sheet  No.  99G 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  flow  through  a  refund 
from  National  Fuel  Gas  Supply 
Corporation  related  to  its  Account  Nos. 


UMI 
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191  and  186.  as  filed  in  Docket  No. 
RP97-83-000. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  affected 
oistomers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E..  Washington.  D.C. 
20426,  in  accordance  wiUi  18  CFR 
Sections  385.214  and  385.211  of  the 
Conmiission's  Rules  and  Regulations. 
All  Such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  miist  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
LoiaD.CMlidl. 
Secretary. 

(FR  Doc.  97-2264  Filed  1-29-97: 8:45  am] 
HLUN6  OOOE  (TIT-IO-M 

[Doctat  No.  CP97-19»-«0(q 

Columbia  Qas  Transmission 
Corporation;  Notico  of  Request  Under 
Blanket  AuttMrization 

January  24, 1997. 

Take  notice  that  on  January  17. 1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCoride  Avenue, 
S.E..  Charleston.  West  Virginia  25314. 
filed  in  Docket  No.  CP97-1 99-000  a 
request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.212)  for 
authorization  to  construct  and  operate 
an  additional  point  of  delivery  in 
Greensville  County,  Virginia,  under 
Coliimbia's  blanket  certificate  issued  in 
Docket  No.  CP83-76-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

Coliunbia  proposes  to  construct  and 
operate  an  additional  point  of  delivery 
for  firm  transportation  service  to 
Commonwealth  Gas  Services,  bic. 
(COS),  and  will  provide  the  service 
pursuant  to  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP86- 
240-000  under  existing  authorized  rate 


schedules  and  within  certificated 
entitlements.  The  estimated  quantity 
delivered  at  this  point  will  be  1600  Dth/ 
day  and  106/090  Dth  annually.  As  part 
of  the  firm  transportation  service  to  be 
provided,  COS  has  requested  that  their 
existing  SST  Agreement  with  Columbia 
be  amended  by  increasing  1600  Dth/day 
at  the  proposed  new  Georgia-Pacific 
point  of  delivery  and  reducing  the 
MDDOs  at  the  existing  Portsmouth  *4 
point  of  delivery  by  1600Dth/day.  The 
quantities  of  nattu^  gas  to  be  provided 
through  the  new  point  of  delivery  will 
be  within  Columbia's  existing  design 
day  and  aimual  customer  obligations. 
Columbia  states  that  the  construction 
cost  is  estimated  at  $99,800  and  that 
COS  will  reimburse  Columbia  100%  of 
the  total  actual  cost  of  construction. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (19  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effsctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G«^  Act. 
Loi>D.CadieU. 
Secretary. 

(FR  Doc  97-2265  Filed  1-29-97;  8:45  am) 
■■JJNQ  OOOE  snr-m-M 


[Docket  Nos.  RP97-233-000  and  TM97-3- 
2S-002] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Corrected  Rling 
and  Request  for  Waiver 

January  24, 1997. 

Take  notice  that  on  January  21, 1997. 
Mississippi  River  Transmission 
Corporation  (K(RT)  submitted  for  filing 
revised  worksheets  to  correctly  account 
for  the  costs  in  its  Miscellaneous 
Revenue  Flowthrough  Adjustment  filing 
in  Docket  No.  TM97-3-25-000.  In 
addition.  MRT  filed  a  request  for  a 
waiver  of  the  provisions  of  Section  18.2 
of  the  General  Terms  and  Conditions  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  to  permit  MRT  to  credit 


to  each  Rate  Schedule  FTS  and  SCT 
Customer  based  on  each  Customer's 
contract  demand  at  January  1, 1997;  ITS 
Customers  will  receive  a  credit  based  on 
actual  usage  during  1996.  MRT  also 
requests  a  waiver  of  such  other 
provisions  of  its  FERC  Gas  Tariff,  or 
other  Commission  regulations,  as  may 
be  necessary  to  allow  this  filing  to 
become  effective  as  proposed. 

MRT  states  that  copies  of  this  filing 
have  been  mailed  to  each  of  MRTs 
custcHners,  all  parties  on  the  official 
service  list  in  Docket  No.  TM97-3-25- 
000.  and  the  State  Commissions  of 
Arkansas,  Illinois,  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stiwt.  N.E..  Washington,  D.C 
20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
shoiild  be  filed  on  or  before  January  31. 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
LoitD.CadMll. 
Secretary. 

[FR  Doc  97-2266  Filed  l-2»-97:  8:45  am] 
MLLMQ  COM  Srir-VMi 


[Dodnt  No.  CP97-201-000) 

National  Fuel  Qas  Supply  Corporation; 
Notice  of  Request  Undsr  Blanket 
Authorization 

January  24, 1997. 

Take  notice  that  on  January  21, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo, 
New  York  14203,  filed  a  request  with 
the  Commission  in  Docket  No.  CP97- 
201-000,  pursuant  to  Sections  157.205. 
and  157.211  of  the  Commission's 
Regulations  imder  the  Natiiral  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  sales  tap  authorized  in  blanket 
certificate  issued  in  Docket  No.  CP83-4- 
000,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

National  proposes  to  construct  and 
operate  a  new  sales  tap  in  McKean 


4524 


Federal  Register  /  Vol.  62,  No.  20  /  Thursday.  January  30.  1997  /  Notice» 


County,  Pennsylvania,  on  National's 
Line  S-21.  The  maximum  proposed 
quantity  of  gas  to  be  delivered  through 
the  proposed  facility  would  be  up  to  500 
Mcf  per  day.  This  tap  would  provide 
service  to  National  Fuel  Gas 
Distribution  Corporation,  pursuant  to 
National's  EFT  Rate  Schedule.  The 
estimated  cost  of  the  sales  tap  is 
$60,000,  for  which  National  would  be 
reimbursed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to -Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
LoiaD.CadwU, 
Secretary. 
(FR  Doc  97-2267  Filed  1-29-97;  8:45  am] 

MjjNQ  COOS  nr-ei-M 

[Doctot  Na  ER97-604-000  and  OA97-32- 
000) 

Pacific  Northwest  Qeneratlng 
Cooperative;  Notice  of  Issuance  of 
Order 

January  24, 1997. 

Pacific  Northwest  Generating 
Cooperative  (PNGC)  filed  an  application 
for  authorization  to  sell  power  at 
maricet-based  rates,  and  for  certain 
waivers  and  authorizations.  In 
particiilar,  PNGC  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  PNGC.  On  January  13, 
1997,  the  Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Mariwt-Based  Rates  (Order),  in  the 
above-docketed  proceeding. 

The  Commission's  January  13, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditimis  found  in  Ordering 
Paragraphs  (D),  (E).  and  (G): 

(D)  Within  30  days  of  the  date  of  this 
otdet,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  seciuities  or 
assumptions  of  liabilities  by  PNGC 
should  file  a  motion  to  intervene  or 


protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(E)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (D)  above,  PNGC  is  hereby 
authorized  to  issue  securities  and 
assiune  obligations  and  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assiunption  is  for  some  lawful  object 
within  the  corporate  purposes  of  PNGC, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(G)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
PNGC's  issuances  of  seciuities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  12, 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
Lois  D.  CadieU, 
Secretary. 

(FR  Doc.  97-2268  Filed  1-29-97;  8:45  am] 
BHJJNQ  CODE  STIT-OI-M 


[DockM  No.  RP97-226-001] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Rimg 

January  24, 1997. 

Take  notice  that  on  January  22, 1997, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
February  12,  1997,  and  May  1, 1997: 

Tari£r  Sheets  To  Be  Effsctive  Febniaiy  12. 
1997 

Substitute  Second  Revised  Sheet  No.  164 
Substitute  Original  Sheet  No.  170A 

Tariff  ShMl  To  Be  Efiactira  May  1. 1997 

Third  Revised  Sheet  Na  164 

Questar  states  that  the  proposed  tariff 
sheets  correct  Second  Revised  Sheet  No. 
164,  as  tendered  with  the  January  13 
filing.  Questar  states  further  that  this 
correction  necessitates  the  filing  of  all 
tariff  sheets  identified  above. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 


the  Wyoming  Public  Service  . 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  385.211 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211).  All 
such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  RegxUations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-2269  Filed  1-29-97;  8:45  am] 
Biuma  CODE  •n7-«i-«i 


[Doctot  No.  CP97-1 93-000] 

Transcontinental  Qas  Pipe  Line 
Corporation;  Notice  of  Application 

January  24, 1997. 

Take  notice  that  on  January  10, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  P.O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP97-193-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  authorization  to  expand  an 
existing  delivery  lateral  to  Piedmont 
Natural  Gas  Company,  Ino.  (Piedmont) 
in  Lincoln  and  Catawaba  Counties,  NC; 
for  approval  of  Transco's'  initial 
reservation  rate  siuxiiarge  for  costs 
associated  virith  the  delivery  lateral;  for 
approval  of  the  reservation  rate 
siircharge  methodology;  for 
authorization  to  make  filings  under 
Section  4  of  the  NGA;  and  to  make 
adjustments  to  the  surcharge,  all  as 
more  fully  set  forth  in  the  appUcation 
on  file  with  the  Commission  and  open 
to  public  inspection. 

Specifically,  Transco  proposes  to 
expand  the  lateral  by  (a)  constructing 
and  operating  approximately  17.77 
miles  of  16-inch  pipeline  loop  on  its 
existing  10-inch  Maiden  Delivery 
Lateral,  thereby  accommodating  an 
increase  delivery  of  38,000  dt/d  of  gas 
to  Piedmont  through  its  existing 
Lowesville  Meter  Station.  Transco 
estimates  the  cost  of  this  expansion  to 
be  $13,236,000,  and  that  such  expansion 
would  not  create  any  detriment  of 
disadvantage  to  its  other  customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


ac9«t 


VmAMmml    Vaojatc 


/    Vnl      RO      Mn      on    I    Thiircrlatr     Tannoru    QH      1 QQ7     /    MnHr^ac 


Federal  Regigter  /  Vol.  62,  No.  20  /  Thursday.  January  30,  1997  /  Notices 


4525 


application  should  on  or  before 
February  14, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  of  385.211) 
and  the  RegiUations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rxiles. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Conunission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
imnecessary  for  Transco  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cuhell, 
Secretary. 

(FR  Doc.  97-2270  Filed  1-29-97;  8:45  am) 
HLUNQ  CODE  CTIT-OI-M 


[Docket  Nos.  RP87-220-002  and  RP8»-183- 
070] 

Williams  Natural  Gas  ComfMny;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  24, 1997. 

Take  notice  that  on  January  21, 1997, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Taiitt,  Second  Revised 
Volume  No.  1,  Second  Substitute  Third 
Revised  Sheet  Nos.  8C  and  8D,  with  the 
proposed  effective  date  of  February  1, 
1997. 

WNG  states  that  on  December  31, 
1996,  it  filed,  pursuant  to  Article  14  of 
the  General  Terms  and  Conditions  of  its 


FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  its  first  quarter  1997 
report  of  take-or-pay  buyout,  buydown 
and  contract  reformation  costs  and  gas 
supply  related  transition  costs,  and  the 
application  or  distribution  of  those  costs 
and  refunds.  A  revision  was  made 
January  13, 1997,  to  revise  Schedule  4 
of  the  original  filing  to  reflect  certain 
customers'  January  MDTQ's  which  were 
not  finalized  until  after  January  1, 1997. 
The  instant  filing  is  being  made  to 
revise  certain  customers'  MDTQ's  which 
were  not  finalized  at  January  13, 1997. 
All  other  aspects  of  WNG's  December  31 
filing  are  imchanged. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Conmiission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CaaheU. 
Secretary. 

[FR  Doc.  97-2271  Filed  1-29-97;  8:45  am] 
BILUNQ  CODE  t717-01-M 


[Doctot  No.  TM97-2-76-00(q 

Wyoming  Interstate  Company,  Ltd; 
Modification  of  Pending  Technical 
Conference 

January  24, 1997. 

The  Secretary  to  the  Commission 
previously  issued  a  notice  that  the  Staff 
would  hold  an  technical  conference  in 
these  proceedings  at  10:00  a.m.,  January 
28, 1997.  at  888  First  Stiwt,  N.E.. 
Washington,  D.C,  in  a  room  to  be 
designated  at  that  time.  The  purpose  of 
the  conference  was  to  discuss  Wyoming 
Interstate  Company,  Ltd  Company's 
proposed  increase  of  the  Fuel  Gas  and 
Unaccounted-for  Gas  percentage 
component  of  its  transportation  rates. 
On  January  21, 1997,  Public  Service 
Company  of  Colorado  and  Cheyenne 
Light,  Fuel,  and  Power  Company  (PSCo) 


filed  a  notice  of  withdrawal  of  protest 
with  the  Commission. 

PSCo  was  the  only  active  party  and  no 
longer  desires  to  hold  a  technical 
conference.  However,  the  proposed 
technical  conference  was  also  to  address 
certain  matters  of  concern  to  the 
Commission  staff.  These  are  expected  to 
require  only  a  small  amount  of  time. 
Therefore,  in  the  interest  of 
administrative  efficiency,  the  technical 
conference  will  be  conducted  by 
telephone  on  the  date  and  time 
scheduled.  Questions  should  be 
directed  to  John  M.  Robinson,  (202) 
208-0808,  or  Leon  Smith.  (202)  208- 
0505. 
Lok  D.  CMbdl. 

Secretary. 
(FR  Doc  97-2272  Filed  1-29-97;  8:45  am] 
■iLUNQ  oooc  tnr-ei-M 

[DoctiM  No.  Em4-ioe-oio,  m  n.] 

Heartland  Energy  Services,  inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
nilngs 

January  23. 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Heartland  Enei^  Services.  Inc. 

[Docket  No.  ER94-10ft-010] 

Take  notice  that  on  January  9, 1997, 
Heartland  Eneigy  Services,  Inc. 
tendered  for  filing  copies  of  its  revised 
FERC  Rate  Schedule  No.  1. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Mid- American  Resources,  Inc.. 
Westcoast  Power  Marketing,  Inc., 
Ru£fin  Energy  Services,  Inc.,  Prairie 
Winds  Energy,  Inc.,  WPS  Energy 
Services,  Inc.,  Alternate  Power  Source. 
Inc..  CPS  Capital.  Ltd. 

(Docket  Nos.  ER95-78-003,  ER95-3 78-006,^ 
ER95-1 04 7-005,  ER95-1234-O03.  ER96- 
1088-006,  ER96-1 145-001,  and  ER96-179a- 
002] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the.Commission's  Public 
Reference  Room: 

On  January  13, 1997,  Mid-American 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's  April 
6, 1995  order  in  Docket  No.  ER95-78- 
000. 

On  October  31, 1996,  Westcoast 
Power  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  April  20, 1995,  order  in 
Docket  No.  ER95-3  78-000. 
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On  January  7, 1997,  Ruffin  Energy 
Services.  Inc.  filed  certain  information 
as  required  by  the  Conunission's  July  7, 

1995.  order  in  Docket  No.  ER95-1047- 
000. 

On  January  9. 1997.  Prairie  Winds 
Energy  Inc.  filed  certain  information  as 
required  by  the  Conunission's  August 
28, 1995.  order  in  Docket  No.  ER95- 
1234-000. 

Oa  October  30, 1996  WPS  Energy 
Services.  Inc.  filed  certain  information 
as  required  by  the  Commission's  April 
16. 1996  order  in  Docket  No.  ER96- 
1086-000. 

On  December  23. 1996.  Alternate 
Power  Source,  Inc.  filed  certain 
information  as  required  by  the 
Conunission's  April  30. 1996.  order  in 
Docket  No.  ER96-1 145-000. 

On  January  7. 1997  CPS  Capital.  Ltd 
filed  certain  information  as  required  by 
the  Commission's  Jime  27. 1996.  order 
in  Docket  No.  ER96-1 798-000. 

3.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER9fr-16a7-001) 
Take  notice  that  on  December  31, 

1996.  Niagara  Mohawk  Power 
Corporation  tendered  for  filing  revised 
copies  of  its  July  26, 1996  compliance 
fiUng  in  the  above-referenced  docket. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-121-0001 

Take  notice  that  Cinergy  Services  Inc. 
(Cinergy)  on  December  27, 1996. 
tendered  for  filing  on  behalf  of  its 
operating  companies,  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI).  modifications  to  the 
Power  Coordination  Agreement  between 
Cinergy  and  Wabash  Valley  Power 
Association,  Inc. 

The  modifications  are  being  made  to 
comply  with  the  unbundling 
requirements  for  coordination  contracts 
contained  in  the  Commission's  Order 
No.  888  by  the  December  31. 1996 
deadline. 

Cinergy  has  requested  an  effective 
date  of  January  1, 1997. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc.. 
the  Kentucky  Public  Service 
Commission,  the  Public  Utihties 
Commission  of  Ohio  and  the  Indiana 
Utihty  Regulatory  Commission. 

Comment  date:  February  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  National  Gas  ft  Electric,  LP. 

[Docket  No.  ER97-845-000I 

Take  notice  that  on  January  13, 1997, 
National  Gas  &  Electric.  L.P.  tendered 


for  filing  a  Notice  of  Withdrawal  of  its 
December  17. 1996.  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER97-1028-000) 

Take  notice  that  on  January  16. 1997 
Kansas  City  Power  &  Light  Company 
tendered  for  filing  a  Certificate  of 
Concurrence  in  the  above-referenced 
docket. 

Comment  date:  February  6, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  TC  Power  Solutions 

[Docket  No.  ER97-111 7-000) 

Take  notice  that  on  January  7. 1997, 
TC  Power  Solutions  tendered  for  filing 
a  petition  for  acceptance  of  initial  rate 
schedule,  waivers  and  blanket  authority. 

Comment  date:  February  6, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Resources,  Inc. 

[Docket  No.  ER97-1127-000] 

Take  notice  that  on  January  6. 1997 
Western  Resources.  Inc.  (Western 
Resoiut:es)  tendered  for  filing  a 
proposed  change  to  its  Federal  Energy 
Regulatory  Commission  Electric  Rate 
Schedule  No.  226.  Western  Resources 
states  the  purpose  of  the  change  is  to 
modify  the  Electric  Power  Agreement 
between  Western  Resoiuces  and  the  City 
of  Holton,  Kansas,  by  adding  Service 
Schedule  CD  to  the  contract.  The 
change  is  proposed  to  become  effective 
March  10. 1997. 

Copies  of  the  filing  were  served  upon 
the  City  of  Holton  and  the  Kansas 
Corporation  Commission. 

Comment  date:  February  6,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Qnnmonwealth  Electric  Company 

(Docket  No.  ER97-11 28-000] 

Take  notice  that  on  January  6, 1997, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  New  England 
Power  Company  (NEP).  Commonwealth 
states  that  the  service  agreement  sets  out 
the  transmission  arrangements  under 
which  Commonwealth  will  provide 
non-firm  point-to-point  transmission 
service  to  NEP  imder  Commonwealth's 
FERC  Electric  Tariff,  Original  Volume 
No.  6,  accepted  for  filing  in  Docket  No. 
OA96-167-000. 


Comment  date:  February  6. 1997.  in 
accordfmce  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Commonwealth  Electric  Company 

(Docket  No.  ER97-1 129-000] 

Take  notice  that  on  January  6. 1997, 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  The  Power 
Company  of  America.  L.P.  (Power 
Company  of  America).  Commonwealth 
states  that  the  service  agreement  sets  out 
the  transmission  arrangements  under 
which  Commonwealth  will  provide 
non-firm  point-to-point  transmission 
service  to  Power  Company  of  America 
under  Commonwealth's  I%RC  Electric 
Tariff,  Original  Volume  No.  6,  accepted 
for  filing  in  Docket  No.  OA96-167-000. 

Comment  date:  February  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cambridge  Electric  Light  Cmnpany 

[Docket  No.  ER97-11 30-000] 

Take  notice  that  on  January  6. 1997, 
Cambridge  Electric  Light  Company 
(Cambridge)  tendered  for  filing  a  non- 
firm  point-to-point  transmission  service 
agreement  between  Cambridge  and  The 
Power  Company  of  America,  L.P. 
(Power  Company  of  America). 
Cambridge  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which  Cambridge 
will  provide  non-firm  point-to-point 
transmission  service  to  Power  Company 
of  America  under  Cambridge's  FERC 
Electric  Tariff.  Original  Volume  No.  8, 
accepted  for  filing  in  Docket  No.  OA96- 
178-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER97-1137-000] 

Take  notice  that  on  January  7, 1997, 
GPU  Energy  (GPU),  on  behalf  of  Jersey 
Central  Power  &  Light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (jointly 
referred  to  as  "GPU  Energy"),  filed  a 
Service  Agreement  between  GPU  and 
VTEC  Energy  Inc.  (VTEC)  dated 
December  9, 1996.  This  Service 
Agreement  specifies  that  VTEC  has 
agreed  to  the  rates,  terms  and  conditions 
of  the  GPU  Companies'  open  access 
transmission  tariff  filed  on  July  9, 1996, 
in  Docket  No.  OA96-1 14-000. 

GPU  requests  a  waiver  of  the 
Commission's  notice  requirements  for 
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good  cause  shown  and  an  effective  date 
December  9. 1996.  for  the  Service 
Agreement.  GPU  has  served  copies  of 
the  filing  on  regulatory  agencies  in  New 
Jersey  and  Pennsylvania  and  on 
Equitable. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph^ 
at  the  end  of  this  notice. 

13.  Illinois  Power  Company 

(Docket  No.  ER97-1 139-000] 

Take  notice  that  on  January  7, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  CNG  Power  Services  Corporation 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  based  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  30, 1996. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Illinois  Power  Company 

(Docket  No.  ER97-1 139-000] 

Take  notice  that  on  January  7, 1997,   - 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  Enron  Power  Marketing,  Inc.  will 
take  transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  30, 1996. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragr^h  E 
at  the  end  of  this  notice. 

15.  Illinois  Power  Company 

[Docket  No.  ER97-1 140-0001 

Take  notice  that  on  January  7, 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
imder  which  Coastal  Electric  Services 
Company  will  take  transmission  service 
pursuant  to  its  open  access,  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  December  30. 1996. 

Comment  date:  February  6. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  Public  Service  Cmnpany  of 
Colorado 

[Docket  Na  ER97-1 141-000] 

Take  notice  that  on  January  7. 1997, 
PubUc  Service  Company  of  Colorado, 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Transmission  Service 
between  Public  Service  Company  of 
Colorado  and  PanEnergy  Trading  & 
Market  Services  L.L.C.  Public  Service 
states  that  the  purpose  of  this  filing  is 
to  provide  Non-Firm  Transmission 
Service  in  accordance  with  its  Open 
Access  Transmission  Service  Tariff. 
Public  Service  requests  that  this  filing 
be  made  effiective  December  12, 1996. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Flarida  Power  k  Light  ConqMny 

[dbcket  No.  ER97-1142-000] 

Take  notice  that  on  January  7, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Southern  Energy 
Trading  and  Marketing,  Inc.  for  Non- 
Firm  transmission  service  under  FPL's 
Open  Access  Transmission  Tariff. 

rPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  January  1, 1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Florida  Power  k  Light  Company 

[Docket  No.  ERg7-1145-000] 

Take  notice  that  on  January  8, 1997, 
Florida  Power  &  Light  Company  (FPL), 
filed  letter  notices  dated  December  29, 
1995  and  December  19, 1996  from 
Seminole  Electric  Cooperative 
Incorporated  to  FPL.  TTie  letter  notices 
contain  information  provided  pursuant 
to  Section  7.13(i)  of  the  Aggregated 
Billing  Partial  Requirements  Agreement 
between  Florida  Power  &  Light 
Company  and  Seminole  Electric 
Cooperative  Incorporated,  dated  May 
16. 1984.  FPL  requests  that  the 
December  29. 1995,  letter  notice  be 
made  effective  January  1, 1997,  and  the 
December  19, 1996,  letter  notice  be 
made  effective  March  8, 1997. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonwealth  Electric  Company 

[Docket  Na  ER97-1147-0001 

Take  notice  that  on  January  8, 1997, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  a 
non-firm  point-to-point  transmission 


service  agreement  between 
Commonwealth  and  Equitable  Power 
Services  Company  (Equitable  Power). 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
Equitable  Power  under 
Commonwealth's  FERC  Electric  Tariff. 
Original  Volume  No.  6,  accepted  for 
filing  in  Docket  No.  OA96-167-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cambridge  Electric  light  Company 

[Docket  No.  ER97-114»-000l 

Take  notice  that  on  January  8, 1997. 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  filing  a  non- 
firm  point-to-point  transmission  service 
agreement  between  Cambridge  and 
Western  Power  Services,  Inc.  (Western 
Power).  Cambridge  states  that  the 
service  agreement  sets  out  the 
transmission  arrangements  under  which 
Cambridge  will  provide  non-firm  point- 
to-point  transmission  service  to  Western 
Power  under  Cambridge's  FERC  Electric 
Tariff,  Original  Volume  No.  8,  accepted 
for  filing  in  Docket  No.  OA96-1 78-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cambridge  Electric  Light  Company  ' 

[Docket  No.  ER97-1 149-000) 

Take  notice  that  on  January .8, 1997. 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  filing  a  non- 
firm  point-to-point  transmission  service 
agreement  between  Cambridge  and 
Commonwealth  Electric  Company 
(Commonwealth).  Cambridge  will 
provide  non-firm  point-to-point 
transmission  service  to  Commonwealth 
under  Cambridge's  FERC  Electric  Tariff, 
Original  Volume  No.  8,  accepted  for 
filing  in  Docket  No.  OA96-1 78-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Electric  Company 

[Docket  No.  ER97-1 150-000] 

Take  notice  that  on  January  8, 1997, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  fiUng  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  Western  Power 
Services,  Inc.  (Western  Power). 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
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Western  Power  under  Commonwealth's 
FERC  Electric  Tariff,  Original  Volume 
No.  6,  accepted  for  filing  in  Docket  No. 
OA96-1 67-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Electric  Company 

(Docket  Na  ER97-1 151-000) 

Take  notice  that  on  January  8, 1997, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  Camlwidge  Electric 
Light  Company  (Cambridge). 
Commonwisalth  states  that  iha  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
Cambridge  under  commonwealth's 
FERC  Electric  Tariff,  Original  Volume 
No.  6,  accepted  for  filing  in  Docket  No. 
OA96-167-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Cambridge  Electric  Light  Company 

(Docket  No.  ER97-1152-000] 

Take  notice  that  on  January  8, 1997, 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  filinjg  a  non- 
firm  point-to-point  transmission  service 
agreement  between  Cambridge  and 
Equitable  Power  Services  Company 
(Equitable  Power).  Cambridge  states  that 
the  service  agreement  sets  out  the 
transmission  arrangements  imder  which 
Cambridge  will  provide  non-firm  point- 
to-point  transmission  service  to 
Equitable  Power  imder  Cambridge's 
FERC  Electric  Tariff,  Original  Volume 
No.  8,  accepted  for  filing  in  Docket  No. 
OA96-1 78-000. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  New  England  Power  Cmnpany 

(Docket  >ia  ER97-1153-000J 

Take  notice  that  on  January  8, 1997, 
New  England  Power  Company  (NEP), 
filed  three  service  agreements  with 
Plum  Street  Energy  Marketing,  Inc., 
Coral  Power,  L.LC.  and  Equitable  Power 
Services  Company  for  non-firm,  point- 
to-point  transmission  service  under 
NQ>'s  open  access  transmission  service, 
FERC  Electric  Tariff.  Original  Volume 
No.  9. 

Comment  date:  February  6, 1997,  in 
accordance  mth  Standard  Paragraph  E 
at  the  end  of  this  notice. 


26.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-1 154-000] 

Take  notice  that  on  January  8. 1997. 
Public  Service  Electric  and  Gas 
Company  (PSE&G),  tendered  for  filing 
agreements  to  provide  non-firm 
transmission  service  to  Central  Vermont 
Public  Service  Corporation  and  Plum 
Street  Energy  Marketing.  Inc.,  purauant 
to  PSE&G's  Open  Access  Transmission 
Tariff  presently  on  file  with  the 
Commission  in  Docket  No.  OA96-80- 
000. 

PSE&G  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreements  can  be  made  effective  as  of 
December  31. 1996. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  . 

27.  Interstate  Power  Company 

(Docket  No.  ER97-1171-000J 

Take  notice  that  on  December  24, 
1996,  Interstate  Power  Company 
requests  that  Rate  Schedule  No.  21  be 
removed  from  the  Ratis  report. 

Comment  date:  February  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Qear  Lake  Cogeneration  Limited 
Partnership 

{Docket  No.  QF83-205-006] 

On  January  17, 1997,  Clear  Lake 
Cogeneration  Limited  Partnership 
(Applicant)  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
ownership  and  the  electric  power 
production  capacity  of  the  cogeneration 
facility. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Cogenron  Inc. 

(Docket  No.  QF85-116-003] 

On  January  17, 1997,  Cogenron  Inc. 
(Applicant)  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
ownership  and  the  electric  power 
production  capacity  of  the  cogeneration 
facility. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


30.  Western  Resources,  Inc. 

(Docket  No.  ER97-1 143-000] 

Take  notice  that  on  January  7, 1997, 
Western  Resources,  Inc.  (Western 
Resources),  tendered  for  filing  a 
proposed  change  to  its  Federal  Energy 
Regulatory  Commission  Electric  Rate 
Schedule  No.  250.  Western  Resources 
states  the  purpose  of  the  change  is  to 
modify  the  Electric  Power  Supply 
Agreement  between  Western  Resources 
and  the  City  of  Burlingame,  Kansas,  by 
adding  Service  Schedule  GD  to  the 
contract.  The  change  is  proposed  to 
become  effective  March  10, 1997. 

Copies  of  the  filing  were  served  upon 
the  City  of  Burlingame  and  the  Kansas 
Corporation  Commission. 

Comment  date:  February  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conunent  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fiUng  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-2308  Filed  l-2ft-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6t82-4] 

RatrofWRebuild  Requirements  for  1993 
and  Earlier  Model  Year  Urtian  Buses; 
Public  Review  of  a  Notification  of 
Intent  to  Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  45-day 

public  review  and  comment  period. 

SUMMARY:  Johnson  Matthey 
Incorporated  (JMI)  has  submitted  to  the 
Agency  a  notification  of  intent  to  certify 


4530 


FMlaral    RlWMtMr    /   Vnl     ft?     Nn     7.n    I   TVinreHav     Tanimrv    "Xn     1Q07    /    Mntif^ac 


Federal  Regirter  /  Vol.  62.  No.  20  /  Thureday.  January  30.  1997  /  NoUces 4529 


uiban  has  retrofit/rebuild  equipment 
pursuant  to  40  CFR  Part  85.  Subpart  O. 
The  equipment,  referred  to  by  JMI  as  the 
Catalytic  Reduction  Technology-Cam 
(CRT-C)  kit.  consists  of  proprietary  cam 
shafts,  a  CEM  IFm  catalytic  exhaust 
muffler,  and  instructions  that  the  engine 
must  be  rebuilt  using  specific  engine 
rebuild  parts  and  certain  engine 
settings.  The  candidate  kit  is  appUcable 
to  all  6V92TA,  6V71T.  and  6V71TA 
urban  bus  engine  models  made  by 
Detroit  Diesel  Corporation  (DDC)  bom 
model  years  1979  to  1989  and  equipped 
with  mechanical  imit  injectors  (MUI). 

JMI  intends  this  equipment  to  be 
certified  to  the  particulate  matter 
standard  of  0.10  grams  per  brake- 
horsepower-hoiu'  (g/bhp-hr)  for  less 
than  the  applicable  life  cycle  cost  limit. 
If  the  Agency  certifies  that  this  (or  other) 
equipment  complies  with  the  0.10  g/ 
bhp-hr  standard  and  is  available  for  less 
than  the  applicable  cost  limit,  then 
operators  with  affected  engines  will  be 
required  to  use  equipment  certified  to 
the  0.10  gA)hp-hr  standard. 

Pursuant  to^  85.1407(a)(7),  today's 
Federal  Register  notice  simunarizes  the 
notification,  annoimces  that  the 
notification  is  available  for  public 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  any  conunents  it  receives,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  shoiild  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it.  are  contained  in  Category 
XV-A  of  Public  Dodat  A-93-42. 
entitied  "Certification  of  Urban  Bus 
Retrofit/Rebuild  Equipment".  This 
docket  is  located  at  the  address  listed 
below. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 
in  this  notification  of  intent  to  certify 
should  be  certified.  Comments  should 
be  provided  in  writing  to  the  addresses 
below. 

DATES:  Conunents  must  be  submitted  on 
or  before  March  17, 1997. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  following 
addresses: 

1.  U.S.  Environmental  Protection 
Agoicy,  Public  Air  Docket  A-93-42 
(Category  XV-A),  Room  M-1500, 401  M 
Street  S.  W. .  Wasliington,  DC  20460. 

2.  William  RuUedge,  Engine 
Compliance  Programs  Group,  Engine 


Programs  and  Compliance  Division 
(6403J).  U.S.  Environmental  Protection 
Agency.  401 M  Street  S.W.,  Washington. 
DC  20460. 

The  JMI  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 
8:00  a.m.  imtil  5:30  p.m.,  Monday 
through  Friday.  As  provided  in  40  CFR 
Part  2,  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  RuUedge,  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Enviroiunental  Protection  ^ency,  401 
M  St.  SW,  Washington,  D.C.  20460. 
Telephone:  (202)  233-9297. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  21, 1993,  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  after 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Option  1  establishes  particidate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replarad;  Option  2  is  a  fleet 
averaging  program  that  establishes  a 
specific  annual  target  level  for  average 
F^  emissions  fit>m  urban  buses  in  an 
operator's  fleet. 

A  key  aspect  of  the  program  is 
certification  of  retrofit/rebuild 
equipment,  which  begins  when  an 
equipment  manufacturer  submits  an 
application  for  certification  (referred  to 
in  the  rule  as  a  notification  of  intent  to 
certify).  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment  that 
has  been  certified  by  EPA.  Emissions 
requirements  under  either  of  the  two 
options  depend  on  the  availability  of 
retrofit/rebuild  equipment  certified  for 
each  engine  model.  To  be  used  for 
Option  1,  equipment  must  be  certified 
as  meeting  a  0.10  g/bh{>-hr  PM  standard 
or  as  achieving  a  25  percent  reduction 
in  PM.  Equipment  used  for  Option  2 
must  be  certified  as  providing  some 
level  of  PM  reduction  that  would  in  turn 
be  claimed  by  urban  bus  operators  when 


calculating  their  average  fleet  PM  levels 
attained  under  the  program. 

Under  Option  1,  admticmal 
information  regarding  cost  must  be 
submitted  in  the  notification,  in  order 
for  certification  of  that  equipment  to 
initiate  (or  trigger)  program 
requirements  for  a  particular  engine 
model.  In  order  for  the  equipment  to 
serve  as  a  trigger,  the  certifier  must 
guarantee  that  the  equipment  will  be 
offered  to  affected  operators  for  $7,940 
or  less  at  the  0.10  g/bhp-hr  PM  level,  or 
for  $2,000  or  less  for  tlM  25  percent  or 
greater  reduction  in  PM.  Botii  of  the 
above  amounts  are  based  on  1992 
dollars  and  include  life  cycle  costs 
incremental  to  the  cost  of  a  standard 
rebuild. 

n.  Notification  of  Intent  to  Certify 

In  a  notification  of  intent  to  certify 
equipment  signed  December  9, 1996, 
Johnson  Matthey  (JMI)  has  applied  for 
certification  of  equipment  imder  the 
Environmental  Protection  Agency's  (the 
Agency)  Urban  Bus  Retrofit/Rebuild 
Program.  The  candidate  kit  is  applicaUe 
to  all  6V92TA.  6V71T,  and  6V71TA 
urban  bus  engine  models  made  by 
Detroit  Diesel  Corporation  (DDC)  from 
model  years  1979  to  1989  and  equipped 
with  mechanical  imit  injectors  (MUI). 
The  equipment,  referred  to  as  the 
Catalytic  Reduction  Technology — Cam 
(CRT-C)  kit,  consists  of  proprietary  cam 
shafts,  a  CEM  TT**  catalytic  exhaust 
muffler,  and  installation  instructions 
that  require  the  engine  to  be  rebuilt 
using  specified  engine  rebuild  parts  and 
certain  engine  settings.  The  CRT-C  kit 
would  be  available  in  three  horsepower 
levels  (253,  277,  and  340)  for  6V92TA 
engines,  and  in  one  horsepower  level 
(265)  for  6V71  engines. 

The  CEM  IT™  catalytic  exhaust 
muffler  of  the  CRT-C  kit  contains  a 
diffierent  formulation  from  the  CEM"* 
certified  for  the  urban  bus  program  as 
described  in  the  Federal  RegiitN'  on 
April  17, 1996  (61  FR  16773).  Therefore, 
transit  operators  cannot  use  the 
previously  certified  CEM"^  in  place  of 
the  new  CEM  IP**.  The  CEM  IT™  is  the 
same  size  and  shape  as  the  CEM*^,  is 
a  direct,  bolt-on  replacement  for  the 
original  equipment  muffler,  and  is 
designed  to  fit  the  specific  bus/engine 
combination. 

The  CRT-C  kit  is  to  be  used  in 
conjunction  with  an  engine  rebuild 
performed  in  accordance  with  standard 
DDC  rebuild  procedures  using  a  list  of 
specified  engine  rebuild  parts.  The 
installation  instructions  state  that  the 
Ust  of  parts  for  the  rebuild  (excluding 
the  cams)  can  be  purchased  from 
traditional  DDC  or  equivalent  parts 
sources.  The  subject  of  equivalent  parts 
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is  discussed  below.  The  notification 
states  that  the  candidate  equipment 
achieves  a  particulate  matter  (PM)  level 
of  0.10  g/bhp-hr.  and  the  life  cycle  cost 
is  guaranteed  by  JMl  to  be  less  than 
$7,940  (in  1992  dollars)  for  all  affected 
operators.  The  use  of  the  eqiupment  by 
transit  operators  to  meet  program 
requirements  is  disciissed  below. 


The  kit  instructions  includes  new 
settings  for  the  fuel  injector  height  and 
fuel  modulator,  as  appropriate  to  each 
engine  model. 

JMI  presents  exhaust  emissions  data 
from  testing  two  Detroit  Diesel 
Corporation  (DDC)  engines  in 
accordance  with  procedures  set  forth  at 
40  CFR  Part  86,  Subparts  N  and  I.  The 
notification  indicates  that  the  test 

Table  A.— Exhaust  Emissions  Summary 


engines  were  selected  as  "worst  case" 
based  on  Table  3  of  56  FR  21373  (April 
23. 1993).  A  DDC  engine  model  6V92TA 
MUI  was  tested  both  in  a  1984  model 
year  configuration  and  retrofitted  with 
the  CRT-C  kit,  and  a  DDC  engine  model 
6V71TA  MUI  (originally  1983  model 
year)  was  only  tested  retrofitted  with  the 
CRT-C  kit.  Table  A  below  summarizes 
the  data. 


glbhp^r 

Gaseous  and  particulate  test        < 

1988  MODE 
standards 

1984 

6V92TA  MUI 

baseline 

6Vg2TA  MUI 
with  CRT-C 

6V71TA  MUI 
with  CRT-C 

HC _ 

CO  

NOx  

PM  

BSFC'  

1.3 
15.5 
10.7 
0.60 

0.7 

1.1 

9.5 

0.56 

0.475 

0J3 
0.5 
10.2 
0.08 
0.470 

0.2 
0.8 
102 
0.096 
0.464 

Smoketest 

Standards 
pefceni 

Percent  opacJIy 

ACCEL „ „ 

LUG 

PEAK  „ „ 

J20 
15 
50 

3.1 
2.0 
4.8 

2.9 

2.0' 

3.6 

2.3 
1.3 
2.9 

^  Brake  Specific  Fuel  Consurrvtion  (BSFC)  is  measured  in  units  of  toM^ytv. 


The  data  of  Table  A  indicate  that  for 
both  test  engines,  when  rebuilt  with  the 
CRT-C  kit.  PM  emissions  are  less  than 
0.10  g/bhp-hr.  and  emissions  of 
hydrocarbon  (HC).  carbon  monoxide 
(CO),  and  smoke  opacity  are  within 
appUcable  federal  standards.  The  data 
also  indicate  that  the  candidate  kit 
increases  NOx  emissions  roughly  7 
percent  above  the  level  of  the  baseline 
1984  model  year  configuration.  This 
level  (that  is.  with  CRT-C  installed)  is 
less  than  the  1985-1989  federal 
standard  for  NOx  (10.7  g/bhp-hr).  The 
Agency  requests  comments  on  whether 
the  emissi(ms  test  data  presented  by  JMI 
demonstrate  that  all  engines  for  which 
certification  is  requested  will  meet 
appUcable  federal  standards  with  the 
candidate  kit  installed. 

The  Agency  does  not  believe  that  the 
information  provided  supports 
certification  of  engines  beyond  model 
year  1989,  because  the  federal  new 
engine  standard  for  NOx  dropped  in 
1990  to  6.0  g/bhp-hr  and  in  1991  to  5.0 
g/bhp-hr.  (The  NOx  level  of  either  test 
engine,  when  rebuilt  with  the  candidate 
kit,  is  greater  than  10  g/bhp-hr.) 
Additionally,  the  Agency  believes  that 
there  is  no  support  for  certification  of 
DDC's  "DDEC"  engines,  because  neither 
test  engine  is  equipped  with 
electronically-controlled  fuel  injection. 
Therefore,  applicability  of  the  candidate 
kit  has  been  restricted  to  6V92TA, 
6V71T,  and  6V71TA  urban  bus  engine 


models  made  by  Detroit  Diesel 
Corporation  (DDC)  from  model  years 
1979  to  1989  and  equipped  with 
mechanical  unit  injectors  (MUI). 

For  the  6V92TA  test  engine,  JMI  also 
presents  baseline  test  data  from  a 
standard  1984  model  year  configuration. 
This  data  documents  PM  emissions  of 
0.56  g/bhp-hr  in  the  1984  model  year 
configuration.  A  list  of  parts  used  in  the 
engine  rebuild  is  provided  in  the 
notification.  Other  engines,  for  which 
the  CRT-C  kit  is  intended  to  apply,  are 
expected  to  meet  the  0.10  g/bhp-hr  PM 
standard  because  the  kit  instructs  the 
rebuilder  to  replace  all  emissions- 
related  parts  during  the  rebuild  with 
JMI-specified  parts.  The  emission  level 
of  the  recipient  engine,  prior  to 
installation  of  CEM-II  catalyst,  is 
expected  to  be  predictable  because  all 
emission-related  parts  are  replaced 
using  specific  rebuild  components  and 
settings  specified  with  the  kit.  The 
combination  of  the  specified  engine 
rebuild  parts,  proprietary  camshafts, 
new  settings  of  the  kit,  and  CEM-II, 
result?  in  a  PM  level  less  than  0.10  g/ 
bhp-hr.  Tlie  Agency  requests  comments 
on  whether  the  emissions  data 
presented  by  JMI  demonstrate  that  all 
engines  for  which  certification  is 
intended  will  meet  the  0.10  g/bhp-hr 
PM  standard. 

The  part  numbers  of  the  sp>ecified 
rebuild  components  are  provided  in 
JMI's  notification.  JMI  indicates  that 


replacing  such  emission-related 
components  is  typically  part  of  a 
standard  rebuild.  JMI  also  states  that 
other  parts,  equivalent  to  DDC  parts,  can 
be  used  for  the  standard  rebuild 
required  with  installation  of  the 
equipment.  JMI  defines  equivalent  parts 
as  parts  which  are  substituted  for 
original-equipment  (OE)  parts  and  have 
been  engineered  to  represent  equal 
usage  with  equivalent  specifications, 
materials  of  construction,  tolerances, 
and  warranty,  et  cetera,  and  must  have 
geuned  acceptance  in  the  market  place 
as  equivalent  replacements.  The  Agency 
asks  for  pubUc  comment  regarding  how 
an  operator,  or  the  Agency,  knows  that 
an  aftermarket  part  is  equivalent  to  an 
OE  part,  especially  with  respect  to 
parameters  that  affect  emissions 
performance,  and  what  assurance  there 
is  that  such  parts  would  result  in  the 
same  emissions  performance.  The  use  of 
aftermarket  parts  might  also  impact  Ufe 
cycle  costs,  which  is  discussed  below. 
JMI's  notification  provides  life  cycle 
cost  information  for  the  candidate  kit. 
JMI  guarantees  that  it  will  offer  the  kit 
for  less  than  the  life  cycle  ceiling  of 
$7,490  (in  1992  dollars)  as  applicable,  to 
all  affected  operators.  If  certified  as 
proposed  in  tiie  notification  (and  in  the 
absence  of  other  earlier  certification  that 
triggers  the  0.10  g/bhp-hr),  the 
candidate  kit  would  trigger  program 
requirements  for  the  0.10  g/bhp-hr  PM 
standard  for  appUcable  engines.  Table  B 
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below  summarizes  the  life  cycle  costs 
for  the  CRT-C  kit  that  are  incremental 
to  the  cost  associated  with  a  standard 
rebuild. 

Table  B.-ORT-C  Kit  Life  Cycle 
Cost  Summary 

[1992  dollars] 


Maximum  CRT-C  Equipment 
Cost _... 

Maximum  Installation  Cost  (2 
hours  catalyst  installation) 

Fuel  Economy  Impact 

Mainterance  Cost 

Less  Cost  for  Standard  Cam- 
shafts   

Maximum  CRT-C  Equipment 
Cost 

Maximum  Life  Cycle  Cost  (Sum 
of  Above) 


$6,550 

70 
0 
0 

(785) 

6,550 

5335 


The  Agency  has  determined  that  the 
value  of  the  maximimi  CRT-C 
equipment  cost  ($6,550)  is 
approximately  equivalent  to  $7,404  in 
today's  dollars,  lliis  is  determined  by 
multiplying  the  $6,550  from  Table  B 
above  by  the  Consiuner  Price  Index  for 
All  Urban  Consiuners  (that  is,  the  CPI- 
U  for  all  items)  for  November  1996,  and 
then  dividing  by  the  average  CPI-U 
determined  for  1992.  According  to  the 
U.S.  Bureau  of  Labor  Statistics,  the  CPI- 
U  before  seasonal  adjustment  in 
November  is  158.6  (on  a  reference  base 
of  1982  to  1984  =  100),  and  the  average 
CPI-U  for  1992  is  140.3.  The  value  may 
change  as  the  CPI-U  changes. 

]MI  indicates  that  the  engine  is  to  be 
rebuilt  according  to  the  engine 
manufactiuer's  standard  written  rebuild 
procedures  and  specifications  except 
where  amended  by  JMI  written 
instructions.  Therefore,  JMI  claims  that 
the  life  cycle  cost  ($5,835)  of  the  CRT- 
C  kit  is  incremental  to  the  cost  of  a 
standard  rebuild.  Installation  of  the 
CRT-C  kit  is  essentially  identical  to  a 
standard  engine  rebuild  and  the 
installation  of  a  muffler.  The  life  cycle 
cost  (in  1992  dollars)  of  the  JMI  kit  is 
stated  to  be  $5,835,  which  includes  the 
maximum  purchase  cost  for  the  kit  of 
$6,550,  and  maximum  installation  cost 
of  $70.  The  incremental  maintenance 
cost  and  fuel  economy  impact  are  stated 
to  be  zero.  The  camshafts  provided  with 
the  CRT-C  kit  oBset  the  need  and  cost 
for  camshafts  otherwise  replaced  during 
an  engine  rebuild  ($785). 

As  noted  above,  the  CRT-C  kit  would 
be  sold  as  complimentary  to  a  standard 
engine  rebuild.  The  balance  of  the 
specified  parts  for  the  standard  rebuild 
(excluding  the  cams)  would  be 
purchased  by  the  rebuilder  from 
traditional  DEXD  or  equivalent  parts 
sources.  JMI  indicates  that  because  the 


parts  would  typically  be  replaced 
anyway  during  an  engine  rebuild, 
purchase  of  the  specified  parts  on  the 
list  would  not  represent  an  incremental 
life  cycle  cost  The  list  of  the  specific 
emission-related  parts  are  an  essential 
part  of  the  CRT-C  kit  from  an  emissions 
standpoint,  although  the  parts,  per  se, 
are  not  provided  with  the  kit.  The 
Agency  requests  pubUc  comment 
concerning  whether  the  specified  parts 
present  incremental  costs  to  a  standard 
rebuild.  This  point  is  important  because 
the  life  cycle  cost  analysis  provided  by 
JMI  assiunes  that  use  of  the  listed  part 
niunbers  will  not  impact  life  cycle  costs 
of  the  candidate  equipment. 

JMI  states  in  its  notification  that  there 
is  no  fuel  economy  penalty  associated 
with  the  candidate  equipment.  As 
shown  in  Table  A  above,  this  is 
supported  by  the  data  firom  the  baseline 
and  retrofit  tests  on  the  6V92TA  engine 
that  indicate  no  fuel  consumption 
impact  of  the  CRT-C  kit.  At  this  point, 
the  Agency  has  not  determined  whether 
a  fuel  consumption  penalty  exists,  and 
requests  conunents  concerning  this 
issue.  The  Agency  will  use  information 
gathered  through  public  comment  and 
from  the  certifier  to  resolve  this  issue. 

Tlie  JMI  notification  provides  a 
product  warranty  that  references  the 
emissions  performance  and  emissions 
defect  warranties  required  in 
accordance  with  section  85.1409  of  the 
program  regulations. 

Even  if  mtimately  certified  by  the 
Agency,  the  equipment  described  in 
JMI's  notification  may  require 
additional  review  by  the  CaUfomia  Air 
Resources  Board  (CARB)  before  use  in 
CaUfomia.  The  Agency  recognizes  that 
special  situations  may  exist  in 
California  that  are  reflected  in  the 
iinique  emissions  standards,  engine 
cahbrations,  and  fuel  specifications  of 
the  State.  While  requirements  of  the 
federal  urban  bus  program  apply  to 
several  metropolitan  areas  in  California, 
the  Agency  imderstands  the  view  of 
CARB  that  equipment  certified  under 
the  urban  bus  program,  to  be  used  in 
CaUfomia,  must  be  provided  with  an 
executive  order  exempting  it  fiom  the 
anti-tampering  prohibitions  of  that 
State.  Those  interested  in  additional 
information  should  contact  the 
Aftermarket  Part  Section  of  CARB,  at 
(818) 575-6848. 

If  the  Agency  certifies  the  candidate 
equipment  and  no  other  certification 
triggers  the  0.10  g/bhp-hr  standard,  then 
urban  bus  operators  who  choose  to 
comply  with  compUance  Option  1  of 
this  regulation  wiU  be  required  to  use 
equipment  certified  to  the  0.10  g/bhp-hr 
standard  no  later  than  six  months  after 
certification,  when  appUcable  engines 


are  rebuilt  or  replaced.  If  certified,  then 
operators  using  Option  2  will  use  the 
certification  levels  in  calculations  for 
fleet  level  attained  (FLA). 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  the  equipment  described  in 
the  JMI  notification  of  intent  to  certify 
should  be  certified  pursuant  to  the 
urban  bus  retrofit/rebuild  regulations. 
Interested  parties  are  encouraged  to 
review  this  notification,  and  provide 
written  comments  during  the  45-day 
review  period.  Separate  comments 
should  be  provided  in  writing  to  each  of 
the  addreues  listed  imder  the 
Addresses  section  of  this  notice. 

At  a  minimum,  the  Agency  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
appUcable,  to  determine  whether  there 
is  adequate  demonstration  of 
compUance  with:  (1)  the  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  acc\irately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 
the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify, 
including  whether  the  data  provided  by 
JMI  compUes  with  the  Ufe  cycle  cost 
requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  problems 
with  installing,  maintaining,  and/or 
using  the  equipment  on  appUcable 
engines;  and,  (b)  whether  the  equipment 
is  compatible  with  affected  vehicles. 

The  Agency  will  review  this 
notification  of  intent  to  certify,  along 
with  comments  received  fiom  the 
interested  parties,  and  attempt  to 
resolve  or  clarify  issues  as  necessary. 
During  the  review  process,  the  Agency 
may  add  additional  dociunents  to  the 
docket  as  a  result  of  the  review  process, 
lliese  docimients  will  also  be  available 
for  pubUc  review  and  comment  within 
the  45-day  period. 
MaiyD.Nkfaob. 

Assistant  Administmtorfor  At  and 
Radiation. 

(FR  Doc.  97-2324  Filed  1-29-97;  8:45  am] 
MLUWOCOOC  WO  BO  P 


[FRL-6682-2] 

Notice  Of  Open  Meeting  of  the 
Environmental  Rnandal  Advieory 
Board  on  March  19-20, 1997 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
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work  jointly  towards  uniformity  of 
guidelines  implementing  common 
supervisory  policies.  FfI^C  has 
determined  that  the  Policy  Statement  is 
no  longer  necessary  in  light  of  the  above 
reasons,  and  the  other  federal  banking 
agencies  will  also  take  action  to  rescind 
the  Policy  Statement. 


hold  an  open  meeting  of  the  full  Board 
in  Washington,  D.C.  on  March  19-20, 
1997.  The  meeting  will  be  held  at  EPA 
Headquarters,  401  M  St.  S.W., 
WashLiigton,  D.C.  20460.  The  room 
location  is  Conference  Room  3  North  in 
the  EPA  North  Conference  area.  The 
March  19  session  will  run  from  9:00 
a.m.  to  5:00  p.m.,  while  the  March  20 
session  will  begin  at  8:30  a.m.  and  end' 
at  approximately  11:30  a.m. 

EFAB  is  chartered  with  providing 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  on  environmental 
finance.  This  will  be  a  working  meeting 
to  discuss  and  review  ongoing  EFAB 
advisories  and  reports  under  its 
Strategic  Action  Agenda.  These 
advisories  and  reports  address 
important  environmental  financing 
issues  including  brownfields 
redevelopment,  private  sector 
participation  in  delivering 
environmental  services,  financing  tools 
to  pay  for  community-based 
environmental  protection,  and  funding 
options  for  drinking  water  systems. 

The  meeting  willbe  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Eugene  Pontillo.  U.S.  EPA  on  202-260- 
6044,  or  Joanne  Lynch,  U.S.  EPA  on 
202-260-1459. 

Dated  January  23, 1997. 
Pater  Nobait, 

Acting  Director,  Resource  Management 
Division. 

IFR  Doc.  97-2323  Filad  l-2»-97;  8:45  am] 
■UMQCOOCi 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sal*  of  VS.  Ctovemment  Guaranteed 
Loana  and  Sala  Premluma;  Rescission 
of  Policy  Statement 

AQENCY:  Federal  Deposit  Instirance 

Corporation  (FDIC). 

ACTION:  Rescission  of  policy  statement. 

summary:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  poUdes  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  rescinding  its  poUcy 
statement  on  the  Sale  of  U.S. 
Government  Guaranteed  Loans  and  Sale 
Premiiuns  (Policy  Statement).  The 
Policy  Statement  provides  guidance  to 
state  nonmember  banks  purchasing  or 
selling  loans  guaranteed  by  the  U.S. 
government.  The  FDIC  is  rescinding  the 
Policy  Statement  because  it  is  outmoded 
and  duphcative. 
DATES:  This  Policy  Statement  is 
rescinded  January  30, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  A.  Stark,  Assistant  Director, 
(202/898-6972),  Kenton  Fox,  Senior 
Capital  Markets  SpeciaUst,  (202/898- 
7119),  Division  of  Supervision;  Jamey 
Basham,  Coimsel,  (202/898-7265),  Legal 
Division.  FDIC,  550  17th  Street,  NW., 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  poUcies.  Section 
303(a)  of  the  CDRI  (12  U.S.C.  4803(a)) 
requires  the  FDIC,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  and  the  Office  of  Thrift 
Supervision  (federal  banking  agencies) 
to  each  streamline  and  modify  its 
regulations  and  written  policies  in  order 
to  improve  efficiency,  reduce 
unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availabiUty.  Section  303(a)  also  requires 
each  of  the  federal  banking  agencies  to 
remove  inconsistencies  and  outmoded 
and  duphcative  requirements  from  its 
regulations  and  written  policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  the  PoUcy  Statement  is 
outmoded  and  duphcative,  and  that  the 
FDIC's  written  policies  can  be 
streamlined  by  its  elimination. 

The  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  developed 
the  Pohcy  Statement  to  provide  general 
supervisory  guidance  to  insured 
depository  institutions  that  originate, 
purchase,  or  sell  loans  guaranteed  by 
the  U.S.  government.  The  PoUcy 
Statement  also  provides  guidance  on  the 
accounting  treatment  of  servicing  fees 
and  premiums  associated  with  these 
loans.  Each  of  the  federal  banking 
agencies  adopted  the  Policy  Statement, 
with  the  FDIC's  original  adoption  taking 
place  on  December  3,.  1979,  and  the 
adoption  of  certain  amendments  taking 
place  on  April  15, 1985.  1  FDIC  Law, 
Regulations,  and  Related  Acts"  (FDIC) 
5257  (1996). 

In  the  time  since  the  PoUcy  Statement 
was  adopted,  the  qiarket  in  government- 
guaranteed  loans  has  become  more 
established  and  well-known,  and 
insiued  depository  institutions  have 
gained  experience  in  dealing  with  it. 
The  supervisory  guidance  contained  in 
the  Policy  Statement,  which  is  very 
general  in  nature,  is  no  longer  necessary 
in  Ught  of  this  experience.  The 
accounting  guidance  in  the  PoUcy 
Statement  is  also  no  longer  necessary  in 
Ught  of  subsequent  clarifications  in  the 
Instructions  for  Preparing  Reports  of 
Condition  and  Income,  and  Financial 
Accoimting  Standards  Board  Statement 
91. 

Section  303(a)  of  the  CDRI  also 
requires  the  federal  banking  agencies  to 


For  the  above  reasons,  the  Policy  Statement 
is  rescinded. 
By  order  of  the  Board  of  Directors. 

Dated  at  Washington.  DC.  this  21st  day  of 
January.  1997. 

Federal  Deposit  Insurance  Corporation. 
Jerty  L.  Langley, 
Executive  Secretary. 

(FR  Doc.  97-2321  Filed  1-29-97;  8:45  am) 
BILLMQ  COOE  •714-01-9 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act;  Meeting 

AGENCY:  Federal  Election  Commission. 

•  •        *        •        * 

DATE  AND  TIME:  Tuesday,  February  4. 

1997  at  10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  pubUc. 

rrEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
S437g,  §  438(b),  and  Title  26.  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  cr  arbitration. 

Internal  personnel  rules  and  procedures  or 
matter  aCFecting  a  particular  employee. 

*  •   .      •         •         * 

DATE  A  TIME:  Thursday.  February  6. 1997 

at  10:00  a.m. 

PLACE:  999  E  Street  NW..  Washington. 

DC  (Ninth  Floor). 

STATUS:  This  meeting  wiU  be  open  to  the 

pubUc. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
1997  Legislative  Recommendations. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
Maijorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  97-2490  Filed  1-28-97;  2:55  pmj 

BiuMQ  COOE  cns-ei-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  foUowing 
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agreeinent(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  ofBces  of  the  Conunission,  800 
North  Capitol  Street.  N.W..  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  203-011394-003. 

Title:  VSAO  Agreement. 

Parties: 
Orient  Overseas  Container  Lines 
The  VSA  Parties: 

Sea-Land  Service,  Inc. 

P  &  O  Nedlloyd  Limited 

P  &  O  NedUoyd  B.V. 

Synopsis:  The  proposed  Agreement 
provides  that  the  Agreement  will 
continue  in  effect  until  the  date  of 
termination  of  FMC  Agreement  No. 
203-011171. 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  January  24, 1997. 
(FR  Doc.  97-2246  Filed  1-29-97;  8:45  am] 
MUMQCOOC  t73»-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  13. 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Frank  Phillips  Giltner  ID,  Omaha. 
Nebraska;  to  acquire  an  additional  60 
percent,  for  a  total  of  100  percent,  of  the 
voting  shares  of  The  Avoca  Company, 
Avoca,  Nebraska,  and  thereby  indirM:tly 


acqtiire  Farmers  State  Bank,  Omaha, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24, 1997. 
JomiiiBr  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  97-2281  Filed  1-29-97;  8:45  am) 
MUMQ  COM  «1»-01-F 


Change  In  Bank  Control  Notice; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  14, 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  John  William  Lowry,  Ada, 
Oklahoma;  to  acquire  an  additional 
19.70  percent,  for  a  total  of  39.18 
percent,  and  Denzil  Floyd  Lowry,  Jr., 
Ada,  Oklahoma,  to  acquire  an  additional 
19.70  percent,  for  a  total  of  35.44 
percent,  of  the  voting  shares  of 
Oklahoma  State  Bancorporation,  Inc., 
Ada,  Oklahoma,  and  thereby  indirectly 
acquire  Oklahoma  State  Bank,  Ada, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  27, 1997. 
Jmniiier  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-2340  Filed  1-29-97;  8:45  am) 
BHJJNG  COOE  6210-01-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
nave  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  etseq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225],  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also' 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review^so 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  24, 
1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1.  First  Union  Corporation,  Charlotte. 
North  Carolina:  to  acquire  100  percent 
of  the  voting  shares  of  Boca  Raton  First 
National  Bank,  Boca  Raton,  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 

Qty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Community  Bankshares,  Inc., 
Denver,  Colorado;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Western  National  Bank,  La  ]ara, 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  24, 1997. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-2280  Filed  1-29-97;  8:45  am) 
MUMO  CODE  «2ie-01-F 
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Fonnalions  of,  Acquisitions  by,  and 
Msrgsrs  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  apphed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regiilations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  com{>etition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  25, 
1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
Yoric,  New  York  10045-0001: 

1.  Amboy  Bancorporation,  Old  Bridge, 
New  Jersey;  to  acquire  9.9  percent  of  the 
voting  shares  of  The  Community  Bank 
of  New  Jersey.  Freehold.  New  jersey  (in 
organization). 

B.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  F.N.B.  Coqjoration,  Hermitage, 
Pennsylvania,  and  Southwest  Banks, 
Inc.,  Naples,  Florida;  to  acquire  100 
percent  of  the  voting  shares  of  West 


Coast  Bancorp,  Inc.,  Cape  Coral,  Florida, 
and  thereby  indirectly  acquire  First 
National  Bank  of  Southwest  Florida. 
Cape  Coral,  Flor'da. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President]  104 
Marietta  Street.  N.W..  Atlanta.  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
West  Carroll  Bancshares,  Inc..  Oak 
Grove,  Louisiana,  and  thereby  indirectly 
acquire  West  Carroll  National  Bank  of 
Oak  Grove,  Oak  Grove,  Louisiana. 

D.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1.  Peoples  Bancorp,  Inc.,  Qiestertown, 
Maryland;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Peoples  Bank  of 
Kent  County,  Maryland,  Chestertown, 
Maryland. 

E.  Federal  Reserve  Bank  of  Kansas 
City  Oohn  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1 .  FirstBank  Holding  Company  of 
Colorado,  Lakewood,  Colorado;  to 
acquire  100  percent  of  the  voting  shares 
of  FirstBank  of  Evergreen,  Lakewood. 
Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  27, 1997. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[PR  Doc.  97-2339  Filed  1-29-97;  8:45  am] 
BMJJM  COOC  mO-OI-F 


Signet  Banking  Corporation, 
Richmond,  Virginia;  Notk:e  to  Engage 
In  Certain  ItontMnking  Activities 

Signet  Banking  Corporation, 
Richinond,  Virginia  (Notificant),  has 
provided  notice  pursuant  to  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  use  1843(c)(8))  (BHC  Act)  and 
§  225.23  of  the  Board's  Regulation  Y  (12 
CFR  225.23)  of  its  intention  to  acquire 
49.99  percent  of  a  limited  liability 
company  (tentatively  to  be  titled  "SoHo 
CFO.  LL.C.")  (Company),  a  de  novo 
joint  venture  vtrith  United  Video 
Satellite  Group,  Inc.,  Tulsa,  Oklahoma, 
and  thereby  engage  in  certain  data 
processing  and  transmission  activities 
pursuant  to  §  225.25(b)(7]  of  Regulation 
Y  (12  CFR  225.25(b)(7)).  management 
consulting  to  depository  institutions 
pursuant  to  §  225.25(b)(ll)  of 
Regulation  Y  (12  CFR  225.25(b)(ll)), 
and  related  incidental  activities. 
Comi)any  proposes  to  conduct  these 
activities  nationwide. 

Notificant  proposes  that  Company 
develop  and  maintain  a  Web  site 


("SoHo  Web  site"),  accessible  via  the 
Internet,  targeted  to  business  owners 
and  managers,  with  particular  emphasis 
on  small  office  and  home  office 
businesses.  In  this  regard.  Company 
would  provide  an  electronic  interface  or 
communications  gateway  through 
which  customers  could:  (1)  obtain 
information  on  and  access,  via  the 
Internet,  business  banking  or  financial 
services  offered  by  Notificant  and  its 
banking  and  nonbanking  subsidiaries; 
(2)  obtain  information  on  and  access,  via 
the  Internet,  business  banking  and 
financial  services  provided  by  other 
depository  institutions;  and  (3)  obtain 
information  on  and  access  Internet  sites 
of  selected  providers  of  other  financial 
products  or  services,  including  payroll, 
insurance,  retirement  planning,  and 
investment  and  brokerage  services,  and 
financial  educational  information. 
Company  also  would  advise 
participating  depository  institutions  on 
the  design  and  implementation  of  their 
Home  Pages  on  the  SoHo  Web  site  and 
electronic  commerce  initiatives,  as  well 
as  provide  marketing  and  technical 
support  to  these  institutions.  Customers 
also  would  be  able  to  effectuate 
payments  for  products  and  services 
through  Company's  system  by  using 
credit  cards  or  an  "electronic  wallet" 
made  available  by  a  third  party 
provider.  Company  also  would  engage 
in  various  activities  which  it  maintains 
are  incidental  to  the  foregoing, 
including  the  provision  of  information 
on  and  access  to,  via  the  Internet, 
nonfinancial  business  products  and 
services  (such.as  office  supply, 
marketing,  and  human  resources 
products  and  services),  making  available 
to  its  customers  the  Internet 
acces30products  and  services  of  third 
party  providers,  and  offering  on-line 
access  to  business  educational 
information. 

Section  4(c)(8]  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing  in 
the  case  of  an  acquisition  of  a  savings 
association,  has  determined  to  be  so 
closely  related  to  banking  or  managing 
or  controlling  banks  as  to  be  a  proper 
incident  thereto.  In  pubUshing  the 
proposal  for  comment,  the  Board  does 
not  take  a  position  on  issues  raised  by 
the  proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
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likely  to  meet,  the  standards  of  the  BHC 
Act 

Any  comments  must  be  submitted  in 
writing  and  received  by  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C.  20551,  not  later  than 
February  13, 1997. 

This  application  may  be  inspected  at 
the  ofBces  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24, 1997. 

Jennilier  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  97-2284  Filed  1-29-97;  8:45  am] 

BILUNQ  COOC  C210-01-F 


Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  in  Permissible  NontMinking 
Activities 

The  companies  Usted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  Usted  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  pubhc,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  13. 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atianta,  Georgia 
30303-2713: 

1.  Republic  Bancshares,  Inc.,  St. 
Petersburg,  Florida;  to  acquire  Firstate 
Financial,  F.A.,  Orlando,  Florida,  and 
thereby  engage  in  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y.  The 
proposed  activity  will  be  conducted 
throughout  the  State  of  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  24, 1997. 
Jennifer  J.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  97-2282  Filed  1-29-97;  8:45  am) 
MLUNQ  CODE  ttlO-OI-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TME  AND  DATE:  10:00  a.m.  (EST), 
February  10, 1997. 

PLACE:  4th  Floor,  Conference  Room 
4506, 1250  H  Street,  N.W.,  Washington, 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  January 
13, 1997,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 

3.  Review  of  investment  policy. 

4.  Review  of  KPMG  Peat  Manvick  audit 
report:  "Pension  and  Welfare  Benefits 
Administration  Review  of  Thrift  Savings  Plan 
C  and  F  Fund  Investment  Management 
Operations  at  Barclays  Global  Investors, 
N.A." 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affoirs,  (202)  942-1640. 

Dated:  January  28, 1997. 
Roger  W.  Mehle, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  97-2461  Filed  1-28-97;  2:46  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  pubUc  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  estabUshed  an  Advisory 
Committee  biformation  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  cxirrent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  niunber  will  appear  in  each 
individual  notice  of  meeting.  The 
hoUine  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  niunber.  biformation  in  the  hoUine 
is  preUminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Arthritis  Advisory  Committee 

Date,  time,  and  place.  February  4, 
1997,  8:30  a.m.,  and  February  5, 1997, 
8  a.m.,  Gaithersburg  Hilton,  Ballroom, 
620  Perry  Pkwy.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing,  February  4, 1997, 
8:30  a.m.  to  9  a.m.,  imless  pubhc 
participation  does  not  last  that  long: 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  open  public  hearing,  February  5, 
1997, 8  a.m.  to  8:30  a.m.,  unless  pubhc 
participation  does  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
5  p.m.;  Kathleen  R.  Reedy  or  LaNise  S. 
Giles.  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-5455.  . 
FAX:  301-443-0699,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138 (301-443-0572  in  the 
Washington,  DC  area).  Arthritis 
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Advisory  Committee,  code  12532. 
Please  call  the  hotline  for  infonnation 
concerning  any  possible  changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  arthritic  conditions. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  31, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  reqiiired  to  make  their 
comments. 

Open  committee  discussion.  On 
February  4, 1997,  the  committee  will 
bear  presentations  and  discuss  data 
submitted  regarding  the  safety  and 
efficacy  of  new  drug  application  (NDA) 
50-735,  Neoral®  (cyclosporine,  Sandoz) 
soft  gelatin  capsules  and  oral  solution 
for  microemulsion,  for  the  treatment  of 
severe  rheumatoid  arthritis.  On 
February  5, 1997,  the  committee  will 
review,  discuss,  and  critique  the  draft 
dociunent  "Guidance  for  Industry. 
Clinical  Development  Programs  for 
Drugs.  Devices,  and  Biological  Products 
for  the  Treatment  of  Rheimiatoid 
Arthritis  (RA),"  including  Juvenile 
Rheumatoid  Arthritis  (JRA).  This  draft 
document  is  available  for  inspection  in 
docket  96D-0067  at  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville,  MD 
20857, 301-443-7542. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
February  4. 1997,  and  February  5,  1997, 
Arthritis  Advisory  Committee  meeting. 
Because  the  agency  believes  there  is 
some  urgency  to  bring  this  issue  to 
public  discussion  and  qualified 
members  of  the  Arthritis  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  concluded  that  it  was 
in  the  public  interest  to  hold  this 
meeting  even  if  there  was  not  sufficient 
time  for  the  customary  15-day  public 
notice. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  27 
aad  28'  1997,  8:30  a.m..  National 
Institutes  of  Health,  Clinical  Center, 
Bldg.  10,  Jack  Masur  Auditorium.  9000 
Rockville  Pike,  Bethesda.  MD.  Parking 
in  the  Clinical  Center  visitor  area  is 


reserved  for  Clinical  Center  patients  and 
their  visitors.  If  you  must  drive,  please 
use  an  outlying  lot  such  as  Lot  41B.  Free 
shuttle  bus  service  is  provided  from  Lot 
41B  to  the  Clinical  Center  every  8 
minutes  during  rush  hour  and  every  15 
minutes  at  other  times. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  February  27, 1997, 
8:30  a.m.  to  9:30  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9:30  a.m.  to 
5:30  p.m.;  open  committee  discussion, 
February  28, 1997, 8:30  a.m.  to  5:30 
p.m.;  Joan  C.  Standaeri,  Center  for  Drug 
Evaluation  and  Research  (HFD-110), 
419-259-6211,  or  Mae  Brooks  (HFD- 
21),  301^143-5455,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Cardiovascular 
and  Renal  Drugs  Advisory  Committee, 
code  12533.  Please  call  the  hotline  for 
infonnation  concerning  any  possible 
changes. 

General  function  of  committee.  The 
committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  himian 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
infonnation,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  13, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  27, 1997,  the  committee  will 
discuss:  (1)  NDA  20-727,  BiDil® 
(hydralazine  HCl/isosorbide  dinitrate 
tablets,  Medco  Research,  Inc.,  to  be 
indicated  for  treatment  of  chronic 
congestive  heart  failure  as  an  adjunct  to 
standard  therapy  in  patients  intolerant 
to  or  having  contraindications  to 
angiotensin  converting  enzyme  (ACE) 
inhibitor  therapy;  and  (2)  NDA  20-297, 
Coreg""^  (carvedilol,  SmithKline 
Beecham),  to  be  indicated  for  the 
treatment  of  moderate,  chronic 
congestive  heart  failure.  On  February 
28,  1997,  the  committee  will  discuss:  (1) 
NDA  20-689,  Posicor™  (mibefradil, 
Hoffinann  La  Roche),  to  be  indicated  for 
hypertension  and  angina;  and  (2)  NDA 
20-718,  Integrilin®  (intrifiban,  COR 
Therapeutics,  Inc.),  to  be  indicated  as 
adjimct  therapy  to  aspirin  and  heparin 


in  patients  undergoing  percutaneous 
transluminal  coronary  angioplasty  for 
prevention  of  acute  cardiac  ischemic 
complications  related  to  abrupt  closure 
of  treated  coronary  vessels. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  imless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimimi  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  imder  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  ]}erson  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
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be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  January  24, 1997. 
Michael  A.  Friedman. 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-2297  Filed  1-29-97;  8:45  am) 
BHJJNQ  COOe  4160-01-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  pubUc 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing.  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  nimiber  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 


is  preliminary  and  may  change  before  a 

meeting  is  actually  held.  The  hotline 

will  be  updated  when  such  changes  are 

rbade. 

MEETING:  The  following  advisory 

committee  meeting  is  announced: 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  February  21, 
1997,  8:30  a.m.,  Gaithersburg  HiUon, 
Potomac  and  Rockville  Suites,  620  Perry 
Pkwy.,  Gaithersburg,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubhc  hearing,  8:30  a.m.  to  9:30 
a.m.,  imless  public  participation  does 
not  last  that  long;  closed  committee 
deliberations,  9:30  a.m.  to  4  p.m.; 
Rhonda  W.  Stover  or  John  B.  Schupp, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
HotUne,  1-800-741-8138  (301-443- 
0572  in  the  Washington,  DC  area). 
Antiviral  Drugs  Advisory  Committee, 
code  12531.  Please  call  the  hotline  for 
information  concerning  any  possible 
changes. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  himian  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  13, 1997, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
argimients  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  apphcations  and  drug 
development  plans.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  pubhc  advisory  committee 
meeting  Usted  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
pubUc  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 


deUberation.  Every  advisory  committee 
meeting  shall  have  an  open  pubhc 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  ujran  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  hsted  above. 

The  open  public  hearing  portion  of 
the  meeting(s)  shall  be  at  least  1  hour 
long  unless  pubUc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimimi  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  conmiittee 
chairperson  determines  will  facihtate 
the  committee's  work. 

Pubhc  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  pohcy  and  procedures 
for  electronic  media  coverage  of  FDA's 
pubhc  administrative  proceedings, 
including  hearings  before  pubhc 
advisorv  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubhc 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  pubhshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  annoimced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  f>erson  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  hsted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35).  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm. 
12A-16,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration. 
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12420  Parklawn  Dr.,  nn.  1-23, 
Rockville,  MD  20857,  approximately  15 
worldng  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above] 
begiiming  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 
The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  {>ersonal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regiilations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosiuv  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosiu«  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procediu^s  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 


or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2),  and  FDA's  regulations  (21  CFR  part 
14)  on  advisory  committees. 

Dated:  January  23, 1997. 
Michael  A.  Fiiednun. 
Deputy  Commissioner  for  Operations. 
[PR  Doc  97-2338  Filed  1-29-97;  8:45  am] 
SHJJNQ  COOK  41W-01-F 


Open  Meeting  for  Representatives  of 
Health  Professional,  Consumer,  and 
Patient  Advocacy  Organlxations 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  with  representatives  of 
health  professional,  consiuner,  and 
patient  advocacy  organizations.  The 
meeting  will  be  chaired  by  Sharon 
Smith  Holston,  Deputy  Commissioner 
for  External  Affairs.  The  topic  will  be 
FDA's  final  regulation  restricting  the 
sale  and  distribution  of  cigarettes  and 
smokeless  tobacco  to  protect  children 
and  adolescents.  The  piupose  of  this 
meeting  is  to  provide  an  opportimity  for 
representatives  of  health  professional, 
consumer,  and  patient  advocacy  groups, 
and  other  interested  persons  to  be 
briefed  by  senior  FDA  staff  and  to 
provide  an  opportimity  for  informal 
discussion  regarding  FDA's  final 
regulation  goveiTiing  access  to  and 
promotion  of  cigarettes  and  smokeless 
tobacco  to  protect  children  and 
adolescents. 

DATES:  The  meeting  will  be  held  on 
Monday,  February  10, 1997,  fitim  9  a.m. 
to  12  m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center.  Bethesda,  MD. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Betty  B.  Palsgrove.  Office  of  Health 
Affairs  (HFY-40).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1652. 
There  is  no  registration  fee  for  this 
meeting,  however,  space  is  limited. 
Interested  persons  will  be  registered  in 
the  order  in  which  calls  are  received. 
Please  call  the  contact  person  listed 


above  to  register.  Registrations  also  may 
be  transmitted  by  FAX  at  1-800-344- 
3332  or  301-443-2446.  Please  include 
the  name  and  title  of  the  person 
attending  and  the  name  of  the 
organization  being  represented. 

Dated:  January  24, 1997. 
Williun  B.  Schuhz. 
Depu  ty  Commissioner  for  Policy. 
[PR  Doc  97-2337  Filed  1-29-97;  8:45  am] 
BILUNa  OOK  41«0^-F 

Health  Care  Rnancing  Administration 

[HCFA-644] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compUance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the  ' 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Intake  and 
Assessment  survey  package  for  the 
Community  Nursing  Organization 
Demonstration;  Form  No.:  HCFA-644; 
Use:  The  Chnnibus  Reconciliation  Act  of 
1987  section  4079  requires  the  Secretary 
of  Health  and  Hiunan  Services  (HHS)  to 
conduct  a  demonstration  project,  testing 
capitated  pa3rment  for  community 
nursing  and  ambulatory  care  services 
(primarily  Medicare-covered  home 
health  services,  medical  devices  and 
durable  medical  equipment,  and  certain 
ambulatory  care)  provided  to  Medicare 
beneficiaries  by  community  nurse 
organization  sites.  This  aspect  of  the 
demonstration  is  aimed  at  replacing  the 
multiple  payment  mechanisms,  such  as 
reasonable  cost,  predetermined  fee 
schedules,  and  usual,  customary,  and 
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prevailing  costs,  which  exist  currently; 
Frequency:  Annually;  Affected  Public: 
Not-for-profit  institutions;  Number  of 
Respondents:  11,300;  Toted  Annual 
Responses:  11,300;  Total  Annual  Hours: 
6385. 

To  obtain  copies  of  the  supporting 
statonent  for  the  proposed  paperwrak 
collections  referenced  above,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Qearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  January  23, 1997. 
EdwinJ.GUtzd. 

Director,  Management  Analysis  and  Manning 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

(PR  Doc  97-2277  Filed  1-29-97;  8:45  am] 

auJNQ  coot  4i»4t-P 


Health  Resources  and  Services 
AdrntnistretkHi 

Program  AniMuncement  for  a 
Cooperative  Agreement  To  Initiate  an 
interdiadplinary  Certter  for 
Community-Baaed  l.eaming 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
awarding  of  a  sole  soiuce  cooperative 
agreement  to  the  Association  of 
Academic  Health  Centers  to  plan  for 
and  implement  an  Interdisciplinary 
Center  for  Community-Based  Learning. 
This  activity  will  be  supported  under 
the  authority  of  Title  m.  Section  301.  of 
the  Public  Health  Service  Act  A 
proposed  three-year  period  of  support 
beginning  in  fiscal  year  1997  is 
anticipated  with  approximately 
$100,000  per  year. 

The  project  will  (1)  strengthen  and 
institutionalize  the  academic  health 
centers  commitment  to  interdisciplinary 
community-based  learning,  particularly 
in  under  served  community  settings,  (2) 
provide  expertise  to  academic  health 
centers  in  r^ard  to  model 
interdisciplinary  community-based 
curricula  and  training  sites,  and  (3) 
support  an  interdisciplinary  network  of 
health  care  professionals  woridng  to 
create  and  strengthen  an 


interdisciplinary  commimity-based 
curriculum. 

The  Association  of  Academic  Health 
Centers  was  chosen  because  it  is  the 
recognized  professional  association 
representing  academic  health  centers, 
with  a  mission  that  "seeks  to  explore 
and  study  issues  that  relate  to  greater 
coordination  of  health-related  schools 
and  programs,  both  within  and  among 
institutions,  interdisciplinary  and 
multiprofessional  concerns." 

It  also  has  previously  established 
relationships  with  several 
multiprofessional  groups  and 
associations  which  are  actively 
developing  an  agenda  for 
interdisciplinary  community-based 
learning,  and  have  ready  access  to 
information  regarding  all 
interdisciplinary  community-based 
training  programs  at  academic  health 
centers  in  the  country. 

Federal  InTolvement 

The  Cooperative  Agreement 
mechanism  is  being  used  for  this  project 
to  allow  for  substantial  Federal 
programmatic  involvement  with  the 
planning,  development,  administration, 
and  evaluation  of  the  Interdisciplinary 
Center  for  Community-Based  Learning. 

Requests  Cor  Additional  Information 

Requests  for  additional  information 
regarding  this  sole  source  cooperative 
agreement  should  be  directed  to:  Sue 
Hassmiller,  Ph.D.,  R.N.,  Bureau  of 
Health  Professions,  Room  8-05,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)443-6700,  Fax: 
(301)443-2111,  Email: 
shassmiller^u8a.dhhs.gov 

Dated:  January  23, 1997. 
Clro  V.  Smuya, 
Administrator. 

[PR  Doc.  97-2292  Filed  1-29-97;  8:45  am] 
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National  Institutes  of  Healtti 

Proposed  Recommendations  of  the 
Tasl(  Force  on  Geitettc  Testing;  Notice 
of  Meeting  and  Request  for  Comment 

agency:  National  bistitutes  of  Health, 

HHS. 

action:  Notice. 

SUMMARY:  The  Task  Force  on  Genetic 
Testing  was  created  by  the  National 
Institutes  of  Healtii  (NIH)-Department  of 
Energy  (DOE)  Working  Group  on 
Ethical,  Legal,  and  Social  Implications 
of  Hiunan  Genome  Research  to  make 
recommendations  to  ensure  the 
development  of  safe  and  effective 


genetic  tests,  their  deUvery  in 
laboratories  of  assured  quaUty,  and  their 
appropriate  use  by  healtii  care  providers 
and  consumers,  llie  Task  Force 
reviewed  genetic  testing  in  the  United 
States,  promulgated  interim  principles 
consonant  with  its  goals  ("Interim 
Principles",  available  at  http:// 
ww2.med.jhu.edu/t^elsi).  and  has 
taken  public  comments  into 
consideration  in  revising  them.  Over  the 
past  eight  months  the  Task  Force  has 
discussed  policies  to  implement  several 
of  its  principles.  It  now  submits 
proposed  recommendations  for  public 
comment.  These  proposed 
recommendations  are  available  at  http'7 
/ww2.med.  jhu.edu/tfgtel8i. 

DATES:  To  assure  consideration  by  the 
Task  Force,  comments  must  be  received 
on  or  before  March  10.  The  Task  Force 
will  meet  on  March  17  from  8:00  a.m. 
to  recess  and  on  March  18  from  8:00 
a.m.  to  adjournment  at  approximately 
12:00  noon.  The  meeting  will  take  place 
at  the  Doubletree  Iim  at  the  Colonnade, 
4  West  University  Parkway,  Baltimore, 
Maryland,  (410)  235-5400.  Time 
permitting,  guests  will  have  the 
opportunity  to  speak  on  comments 
already  submitted,  but  no  formal  time  is 
being  set  aside.  A  final  report,  including 
the  principles  and  recommendations, 
together  with  background  information 
and  comments,  will  be  issued  shorUy 
after  the  meeting. 

ADDRESSES:  Written  comments  should 
be  sent  to  Neil  A.  Holtzman, 
M.D..M.P.H.,  Genetics  and  PubUc  PoUcy 
Studies,  The  Johns  Hopkins  Medical 
Institutions,  550  N.  Broadway,  Suite 
511.  Baltimore  MD,  21205-2004,  faxed 
to  Dr.  Holtzman  at  410-955-0241.  or  e- 
mailed  to  tfgt- 

adwelchlink.welch.jhu.edu.  Individuals 
who  plan  to  atiend  the  March  17-18 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Dr.  Holtzman  in  advance 
of  the  meeting. 

Background 

Scientific  breakthroughs  have  greatly 
accelerated  the  discovery  of  genes 
which,  when  altered  by  mutation,  result 
in  disease  or  in  increased  risk  of 
disease.  When  these  mutations  occur  in 
the  germline  (sperm  or  egg),  they  can  be 
passed  from  one  generation  to  the  next. 
These  basic  research  discoveries  lead 
readily  to  the  development  of  tests  for 
inherited  mutaUoos.  The  number  of 
DNA-based  genetic  tests  and  the  volume 
of  testing  are  increasing  steadily.  Tliis 
has  been  accomplished  in  part  by  the 
work  of  the  new  biotechnology  industry. 
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Aware  of  the  potential  for  harm  as 
weU  as  benefits,  the  National  Center  for 
Human  Genome  Research  (NCHGR/NIH) 
set  aside  from  its  inception  a  partion  of 
its  appropriation  for  consideration  of 
ethical,  legal,  and  social  implications  of 
human  genome  research.  As  part  of  its 
joint  program  with  NCHGR.  the 
Department  of  Enngy  (DOE)  also  set 
aside  a  portion  of  its  appropriation.  This 
initiative  to  anticipate  problems  in  order 
to  maximize  benefits  and  prevent  or 
minimize  harm,  of  which  the  Task  Force 
on  Genetic  Testing  is  one  activity,  is 
unprecedented  in  the  development  and 
application  of  new  biomedical 
technologies.  The  principles  and 
recommendations  of  the  Task  Force 
represent  an  attempt  to  build  on 
successes  and  prevent  problems  of  the 
past  and  present  from  continuing  in  the 
future.  Some  past  and  present  problems 
will  be  described  in  the  final  report  of 
the  Task  Force. 

For  the  most  part,  genetic  testing  in 
the  United  States  has  developed 
successfully,  providing  more  options  for 
avoiding,  preventing,  and  treating 
inherited  disorders.  This  success  is 
largely  the  result  of  testing  being 
imdertaken  in  genetic  centers  or  in 
consultation  with  geneticists  and 
genetic  coiuiselors.  In  the  next  few 
years,  the  use  of  genetic  testing  is  likely 
to  expand  rapidly  while  the  number  of 
genetic  specialists  will  remain 
essentially  unchanged.  This  means  that 
a  greater  bidden  for  making  genetic 
testing  decisions  will  fall  on  providers 
who  have  had  Uttle  formal  training  or 
experience  in  genetics.  The  problems 
they  will  encounter  in  providing  genetic 
tests  are  seldom  encountered  in  other 
areas  of  medicine. 

•  Much  of  medical  practice  and 
medical  testing  is  provided  for  people 
who  are  already  ill.  Genetic  testing  wiU 
increasingly  be  used  to  predict  rides  of 
hituxe  disease  in  healthy  people.  Telling 
healthy  people  about  future  risks  can 
heighten  imcertainty  and  cause 
psychological  distress. 

•  For  many  other  disorders, 
interventions  are  available  to  cure, 
prevent  or  ameliorate  the  condition. 
This  is  not  the  situation  for  many 
disorders  for  which  genetic  testing  is 
possible.  Positive  results  of  some  tests 
confront  patients  with  difficult 
reproductive  decisions.  These  are 
personal  decisions  that  should  not  be 
unduly  influenced  by  pntividers  or 
society. 

•  Few  other  tests  provide  information 
on  the  risk  of  future  disease  to  healthy 
relatives  of  the  person  being  tested. 
Providers  have  Uttle  guidance  in 
communicating  genetic  risks  to  relatives 


and,  simultaneously,  keeping  results 
confidential. 

•  Differences  in  the  frequency  of 
disease-related  mutations  among  ethnic 
groups  can  influence  the 
appropriateness  of  providing  some 
genetic  tests,  and  heighten  concern 
about  discrimination  and  stigmatization. 

In  addition,  the  predictions  made  by 
genetic  tests  are  not  always  certain  and 
often  no  independent  test  is  available  to 
confirm  the  prediction.  Test  uncertainty 
is  not  unique  to  genetic  tests.  However, 
the  psychological  and  physical  efiiscts  of 
testing  are  often  greater  for  imperfect 
genetic  tests  when  no  treatment  is 
available  or  when  interventions  of 
unproven  efficacy  are  life-long  or 
irreversible. 

Key  Principles 

The  Task  Force  enumerated 
principles  to  address  many  of  the 
problems  raised  by  predictive  genetic 
tests.  Its  proposed  recommendations  are 
an  effort  to  implement  several  of  these 
principles,  highlighted  below: 

Validity  and  Utility  of  Genetic  Tests 

•  Before  a  genetic  test  can  be 
generally  accepted  in  clinical  practice, 
data  must  be  collected  to  demonstrate 
the  benefits  and  risks  that  accrue  from 
both  positive  and  negative  results.  The 
primary  responsibiUty  for  data 
collection  falls  on  test  develo|>ers.  For 
many  tests,  however,  data  collection 
must  continue  after  tests  are  introduced 
into  practice. 

•  Protocols  for  the  rliniml  validation 
of  genetic  tests  must  receive  the 
approval  of  an  institutional  review 
board  (IRB).  At  present,  IRBs  have  the 
principal  responsibility  for  the 
protection  of  subjects  participating  in 
vaUdation  studies.  The  Task  Force  is 
concerned  that  aurent  limitations  of 
IRBs  might  impair  review  of  genetic 
testing  protocols. 

Laboratory  Quality  and  Certification 

•  A  national  accreditation  program 
for  laboratories  performing  genetic  tests, 
which  includes  on-site  inspection  and 
proficiency  testing,  is  needed  to 
promote  standardization  across  the 
coimtry.  Although  most  laboratories 
providing  clinical  laboratory  tests  are 
certified  under  the  Clinical  Laboratory 
Improvement  Amendments  (CLIA)  of 
1988,  ciurent  regulations  do  not 
adequately  ensiue  the  quality  of  genetic 
testing.  Professional  organizations  have 
developed  more  appropriate  quahty 
assessment  of  genetic  tests  than  is 
reqliired  under  CLIA,  but  laboratories 
performing  genetic  tests  are  not  required 
to  use  these  voluntary  accreditation 
mechanisms. 


Professional  Competence  in  Genetics 

•  Health  care  professionals  involved 
in  the  provision  of  genetic  tests  should 
be  well-informed  about  their 
implications,  benefits  and  risks. 
Students  preparing  for  careers  in  health 
care  and  current  health  care  providers 
themselves  are  not  being  taught  enough 
about  htunan  genetics  and  genetic 
testing.  Consequently,  not  all  providers 
in  practice  today  may  have  adeqiiate 
competence  to  offer  and  interpret 
genetic  tests.  Related  problems  are  the 
lack  of  standards  for  formal  assessment 
of  new  genetic  testing  technologies  and 
the  limited  impact  of  aurent  efforts  to 
establish  clinical  guidelines  for  when 
and  how  genetic  tests  should  be  offered. 

Rare  Genetic  Diseases 

•  The  development  and  maintenance 
of  tests  for  rare  genetic  diseases  must  be 
encoiuaged.  At  a  time  when  genetic 
tests  for  common  complex  disorders  are 
increasing,  tests  for  rare  disorders  may 
be  developed  at  a  slower  rate  than  in  the 
past.  Some  that  have  been  available  may 
be  more  difficult  or  impossible  to 
obtain.  Many  physicians  do  not  have 
access  to  the  best  available  information 
and  resources  to  identify  and  manage 
rare  diseases,  or  know  where  to  turn  for 
help. 

Informed  Consent  and  Confidentiality 

•  Informed  consent  for  a  validation 
study  must  be  obtained  whenever  the 
specimen  can  be  linked  to  the  subject 
from  whom  it  came.  When  specimen 
identifiers  are  retained  in  either  coded 
or  uncoded  form,  the  opportimity  exists 
of  being  able  to  contact  subjects  even  if 
the  intent  of  the  original  protocol  is  not 
to  do  so. 

•  Health  care  providers  must  describe 
the  features  of  the  genetic  test,  including 
potential  consequences,  to  potential  test 
recipients  prior  to  the  initiation  of 
predictive  testing  in  clinical  practice. 
Individuals  considering  genetic  testing 
should  be  told  the  purposes  of  the  test, 
the  chance  it  will  give  a  correct 
prediction,  the  implications  of  test 
results  and  the  options,  and  the  benefits 
and  risks  of  the  process.  The 
responsibihty  for  providing  information 
to  the  individual  Ues  with  the  referring  > 
provider,  not  with  the  laboratory 
performing  the  test. 

•  It  is  unacceptable  to  coerce  or 
intimidate  individuals  or  families 
regarding  their  decision  about  genetic 
testing.  Respect  for  personal  autonomy 
is  paramoimt.  People  being  offiered 
testing  must  understand  that  testing  is 
voluntary.  Whatever  decision  they 
make,  their  care  should  not  be 
jeopardized.  Information  on  risks  and 
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benefits  must  be  presented  fiilly  and 
objectively.  A  non-directive  approach  is 
of  the  utmost  importance  when 
reproductive  decisions  are  a 
consequence  of  testing  or  when  the 
safety  and  effectiveness  of  interventions 
following  a  positive  test  result  have  not 
been  estabUshed.  Obtaining  written 
informed  consent  helps  to  assiue  that 
the  person  agrees  to  testing  voluntarily. 

•  Results  should  be  released  only  to 
those  individuals  to  whom  the  test 
recipient  has  consented  or  subsequently 
requested  in  writing.  Means  of 
transmitting  information  should  be 
chosen  to  minimize  the  likelihood  that 
results  will  become  available  to 
unauthorized  persons  or  organizations. 
Under  no  circiunstances  should  results 
be  provided  to  any  outside  parties, 
including  employers,  insurers, 
government  agencies,  without  the  test 
recipient's  written  consent.  Unless 
potential  test  recipients  can  be  assured 
that  the  results  will  not  fall  into 
unauthorized  hands,  some  will  refuse 
testing  for  fear  of  losing  insurance  or 
employment. 

•  Health  care  providers  have  an 
obligation  to  the  person  being  tested  not 
to  inform  other  family  members  without 
the  permission  of  the  person  tested 
except  in  extreme  circiunstances. 
Disclosure  by  providers  to  other  family 
members  is  appropriate  only  when  the 
person  tested  refuses  to  commimicate 
information  despite  reasonable  attempts 
to  persuade  him  or  her  to  do  so,  and 
when  failure  to  give  that  information 
has  a  high  probabiUty  of  resulting  in 
irreversible  or  fatal  harm  to  the  relative. 
When  test  results  have  serious . 
impUcations  for  relatives,  it  is 
incumbent  on  providers  to  explain  to 
people  who  are  tested  why  they  should 
communicate  the  information  to  their 
relatives. 

Reamunendations 

A  Genetics  Advisory  Committee 

The  Task  Force  joins  the  NIH-DOE 
Joint  Committee  to  Evaluate  Ethical, 
Legal,  and  Social  Implications  Program 
of  the  Human  Genome  Project  in 
recommending  that  the  Secretary  of 
Health  and  Human  Services  (HHS) 
create,  in  the  Office  of  the  Secretary,  a 
federally  chartered  Advisory  Committee 
on  Genetics  and  Public  Policy  (hereafter 
the  Advisory  Committee)  whose 
members  should  include  the 
stakeholders  in  genetic  testing.  The 
Secretary  should  estabUsh  formal 
liaison  between  the  Advisory 
Committee  and  an  already-estabUshed 
HHS  interagency  group  considering 
policies  of  the  Department  relevant  to 
the  development  and  provisioD  of 


genetic  tests.  In  addition  to  assisting  the 
Advisory  Committee,  this  interagency 
group  should  develop  coordinated  and 
consistent  genetic  testing  poUcies  in  the 
Department.  The  two  committees  whose 
creation  is  recommended  later  in  this 
document,  one  to  advise  the  Food  and 
Drug  Administration  (FDA)  on  assuring 
the  vaUdity  and  utiUty  of  new  genetic 
tests,  the  other  to  advise  the  Clinical 
Laboratory  Improvement  Advisory 
Committee  on  assuring  the  quality  of 
laboratories  performing  genetic  tests, 
should  report  to  the  Advisory 
Committee  through  the  interagency 
group. 

Need  for  Interim  Action 

The  Task  Force  recognizes  that  the 
formation  of  the  Advisory  Committee 
could  take  some  time.  It  is  also  aware 
that  organizations  have  on  occasion 
developed  and  offered  genetic  tests 
without  always  collecting  data  on  test 
validity  and  utiUty  and  without  external 
review.  Consequently,  the  public  is  not 
being  adeouately  protected. 

The  Task  Force  recommends  that  the 
Secretary  of  HHS  use  existing  agencies 
and  poUcies  to  ensure  that  the  public 
will  have  adequate  protection  from 
predictive  genetic  tests  that  have  not 
been  adequately  validated  and  whose 
clinical  utiUty  has  not  been  estabUshed. 
It  suggests  two  possibilities: 

(1)  FDA  uses  its  acknowledged  authority 
under  the  Medical  Device  Amendments  of 
1976  (21  use  321-392)  to  the  Food,  Dnig. 
and  Cosmetic  Act  (21  USC  301-392),  to 
ensure  that  all  oiganizations  developing  new, 
predictive  genetic  tests  submit  protocols  to 
an  institutional  review  board  (IRB). 

(2)  The  Health  Care  Financing 
Administration  (HCFA)  establish  polides  - 
under  Medicare  and  Medicaid  to  reimburse 
for  certain  genetic  tests  (see  below)  only 
when  they  are  perfonned  in  laboratories  that 
can  provide  evidence  that  (a)  the  test  has 
been  clinically  validated  (based  on  published 
Information  or  infonnation  provided  t>y  the 
test  developer)  or  that  it  is  participating  in  a 
systematic  validation  plan,  and  (b)  they  are 
qualified  to  provide  such  tests  (see  below, 
Laboratory  Quality).  Once  HCFA  adopts  such 
policies  it  is  likely  that  other  third-puty 
payen  will  quickly  £d11ow. 

The  Task  Force  makes  a  similar 
recommendation  to  the  Department  of 
Defense  for  reimbursement  under  the 
Qvilian  Health  and  Medical  Program 
Uniform  Services  (CHAMPUS). 

The  need  for  stringent  scrutiny  of 
certain  predictive  genetic  tests.  The 
Task  Force  has  sought  to  find  ways  to 
identify  tests  that  are  more  likely  to 
pose  significant  risks  in  their 
developmental  stage  and  when  they 
enter  clinical  practice.  It  recognizes  that 
existing  resources  for  scrutinizing  tests 
are  limited.  Consequently,  the  Task 


Force  has  attempted  to  identify 
characteristics  of  tests  and  diseases  that 
raise  the  greatest  concern  and  can  be 
used  to  prioritize  tests  for  stringent 
scrutiny.  These  characteristics  include, 
but  are  not  necessarily  limited  to: 

•  A  test's  potential  for  predicting 
serious  future  disease  in  healthy  people 
(or  their  offspring).  Even  if  a  test 
developer's  intended  use  of  the  test  may 
not  be  for  predictive  purposes,  the 
potential  for  such  use,  as  is  the  case  for 
DNA-based  genetic  tests,  increases  the 
level  of  scrutiny  needed.  The  absence  of 
a  confirmatory  test  heightens  the 
scrutiny  a  test  needs. 

•  Test  uncertainty.  When  only 
healthy  people  with  positive  test  results 
will  develop  the  disease  and  when  all 
people  with  positive  results  will 
develop  it,  less  scrutiny  is  needed  than 
when  diese  conditions  are  not  fulfilled. 

•  The  safety  and  effectiveness  of 
clinical  interventions  in  those  with 
positive  test  results  of  predictive  tests. 
Unless  the  safety  and  effectiveness  of 
clinical  interventions  for  those  with 
positive  test  results  have  been 
established,  people  who  test  positive 
cannot  be  confident  that  interventions 
will  prevent  the  disease  or  improve  its 
outcome  if  it  does  occur. 

Other  characteristics  that  might  play  a 
role  in  prioritizing  are:  the  frequency  of 
occurrence  of  the  disorder(s)  detected 
by  the  test  imder  review,  the  use  of  the 
test  for  population  screening,  whether 
the  disorder<s)  detected  occur  more 
frequently  in  some  ethnic  groups  than 
othere,  and  whether  the  reUabiUty  of  the 
test  under  routine  clinical  laboratory 
conditions  has  been  established. 

There  are  several  junctures  at  which 
these  characteristics  should  be  applied 
to  specific  tests.  The  first  occurs  in  the 
review  of  protocols  for  investigating  the 
validity  and  utifity  of  new  tests. 
Subjects  participating  in  trials  or  pilot 
programs  to  establish  vaUdity  and 
utility  must  be  adequately  protected, 
particularly  when  they  will  be  notified 
of  the  results  or  simply  when  personal 
identifiera  will  be  retained  with  the 
specimens.  The  protocol  must  have 
sufficient  scientific  merit  to  justify  the 
participation  of  subjects.  The 
characteristics  provided  above  could  be 
used  by  IRBs  as  a  checkUst  to  make  sure 
that  the  protocol  addresses  important 
issues  in  test  development.  For  instance, 
if  applicants  fail  to  present  data  on  test 
uncertainty,  they  should  be  required  to 
supply  that  information  or,  if  it  is 
unavailable,  to  collect  the  requisite  data. 
A  grading  system  could  be  devised  so 
that  protocols  exceeding  a  certain  score 
would  be  designated  as  requiring 
"stringent  scrutiny."  Alternatively,  the 
characteristics  can  be  layered  in  an 
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algorithm  or  decision  tree.  (See  Figure) 
For  instance,  if  a  test  has  the  potential 
to  predict  future  disease  and  there  is  no 
confirmatory  test,  the  next  step  in 
deciding  whether  it  needed  stringent 
scrutiny  would  be  the  extent  of  test 
uncertainty.  If  this  was  unknown,  data 


collection  would  be  needed.  Once  data 
were  collected,  the  next  question  is  the 
safety  and  efiiactiveness  of  interventions 
in  those  with  positive  results.  If  the 
benefit:risk  ratio  of  intervention  is  high 
and  test  uncertainty  is  low,  the  test 
would  not  require  close  scrutiny.  Even 


if  test  imcertainty  is  low,  close  scrutiny 
would  be  needed  if  the  safety  and 
efiiectiveness  of  interventions  had  not 
been  established. 
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Algorithm  for  Prioritizing  tlie  Scrutiny  of  Genetic  Tests 


Corfii 


Potential  to  predict  serious  disease  —  No  — ^  Low  priority 

Yes 

irmatory  test  available  —  Yes  — ►  Low  priority 

No 
H^X  uncertainty  is  known 

No  Yds 


High  uncertainty  /     \Low ur  certainty 


Safety  and  effectivi 
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The  second  juncture  occius  when  a 
test  developer  believes  the  test  is 
appropriate  for  clinical  use.  Review  by 
an  organization  independent  of  the 
developer  is  needed  to  ensiue  that  the 
pubhc  will  benefit  from  the  test.  The 
Task  Force  is  concerned  that  the 
number  of  tests  might  overwhelm 
external  review  processes  and 
needlessly  delay  the  availabiUty  of  tests 
of  potential  benefit.  To  reduce  the 
likelihood  of  backlogs,  the  criteria 
should  be  used  to  set  priorities  for 
stringent  scrutiny.  Tests  of  low  priority 
would  enter  clinical  practice  without 
scrutiny  but  could  be  considered  again 
at  the  third  jimcture. 

The  third  juncture  occurs  when  the 
test  is  clinically  available  and  there  are 
concerns  that  (1)  it  will  not  be  used 
when  it  is  indicated,  (2)  it  will  be  used 
for  inappropriate  indication(s),  or  (3) 
that  more  data  on  validity  and  utility  are 
needed.  The  same  set  of  criteria  can  be 
used  to  set  priorities  for  post-marketing 
surveillance  requirements  and 
establishing  guidelines  for  test  use. 

llie  Task  Force  recognizes  that  as 
information  and  experience  is  gained, 
the  scrutiny  a  test  needs  is  likely  to 
diminish.  As  further  scientific  and 
technical  advances  occvir,  other  criteria 
may  become  more  important  and  other 
types  of  tests  may  then  need  stringent 
scrutiny. 

Assuring  the  Validity  and  Utility  of  New 
Genetic  Tests 

The  Task  Force  is  concerned  that  the 
high  workload  of  IRBs,  their  variability 
in  community  representation,  in 
evaluating  protocols,  and  in  expertise 
germane  to  the  review  of  genetic  tests, 
as  well  as  the  conflicts  of  interest  that 
can  arise  in  local  review,  impairs 
current  review  of  genetic  tests  that 
warrant  stringent  scrutiny.  The  Task 
Force  urges  the  Office  of  Protection  of 
Human  Subjects  from  Research  Risks, 
with  input  from  the  proposed  Advisory 
Committee,  to  address  these  problems. 
The  Task  Force  is  also  concerned  that 
orgtmizations  that  do  not  use  federal 
funds  for  the  research  and  development 
of  genetic  tests  that  will  be  marketed  as 
services  may  not  seek  outside  review 
bom  an  independent  IRB.  The  Task 
Force  is  also  concerned  that  data  needed 
after  tests  enter  clinical  practice  may  not 
be  collected. 

The  Task  Force  urges  the  proposed 
Advisory  Committee  to  recommend  to 
the  Secretary  the  creation  of  a  National 
Genetics  Board  (NGB)  whose  goal  would 
be  to  assure  the  protection  of  human 
subjects  in  the  development  of  genetic 
tests  with  the  potential  to  predict  futiue 
disease.  NGB  members  should  be 
broadly  representative  of  stakeholders 


in  genetic  testing,  including  but  not 
limited  to  test  developers 
(manu£EK:turers  and  Hjnical 
laboratories),  consumers.  profiBssional 
societies,  health  care  providers,  and 
insurers.  Some  of  its  members  must  be 
scientists  capable  of  reviewing  scientific 
protocols.  The  Board  should  have  its 
own  staff. 

NGB  would  develop  a  checklist  that 
would  enable  local  IRBs  to  identify 
protocols  that  meet  criteria  for  stringent 
scrutiny.  NGB  would  function  along  the 
lines  of  one  of  the  following  models, 
each  of  which  each  has  advantages  and 
disadvantages.  The  Task  Force  did  not 
reach  consensus  on  which  model  NGB 
should  follow.  The  Task  Force  is 
especially  interested  in  pubUc 
comments  on  the  alternatives. 

(1)  NGB  reviews  all  protocols 
requiring  stringent  scrutiny.  This 
assures  that  expert  assessment  with 
broad  input  will  be  consistently 
obtained  and  conflicts  of  interest  will  be 
minimized.  However,  if  local  IRBs  also 
review  protocols  before  or  after  they  are 
sent  to  the  NGB,  funding  or  activation 
of  the  protocols  could  be  delayed.  NGB 
approval  would  be  required  before 
federal  funds  are  awarded.  NGB  shotild 
also  be  available  to  review  protocols 
from  commercial  organizations 
developing  genetic  tests  without  federal 
funds. 

(2)  NGB  has  the  discretion  to  choose 
which  protocols  among  those  in  need  of 
stringent  scrutiny  it  will  review.  Those 
protocols  which  NGB  elects  not  to 
review  will  be  sent  back  to  the  local  IRB 
for  review.  Based  on  its  selective 
review,  NGB  will  issue  advisories  to 
local  IRBs  to  assist  them  in  the  review 
of  similar  protocols.  Under  this  model, 
the  advantages  of  the  first  model  are 
reduced,  but  so  is  NGB's  work  load; 
local  IRBs  retain  greater  authority. 
Delays  are  likely  as  protocols  move 
between  local  IRBs  and  NGB. 

Under  both  model  (1)  and  (2),  local 
IRBs  could  also  request  NGB  review  of 
other  genetic  testing  protocols.  Based  on 
its  available  resources  and  backlog,  NGB 
could  decide  whether  or  not  to  review 
these  protocols.  NGB  could  also  assiune 
responsibility  for  the  primary  review  for 
the  protection  of  human  subjects  of 
multi-center  and  other  collaborative 
studies  for  the  vahdation  of  genetic 
tests. 

(3)  NGB  focuses  on  generic  policy 
issues  and  sets  general  guidel^es  for 
review.  It  is  available  for  consultation 
and  advice,  but  has  no  mandatory 
review  function.  Protocols  that  a  local 
IRB  believes  raises  novel  and 
problematic  issues  could  be  sent  to  NGB 
for  analysis  and  comment.  The 
advantages  and  disadvantages  of  this 


approach  are  similar  to  those  described 
for  the  second  model;  the  likelihood  of 
consistent  review  is  further  reduced,  but 
as  review  is  entirely  the  responsibility 
of  the  local  IRBs.  delays  are  less  likely. 

Role  of  FDA.  The  Task  Force 
recognizes  that  developers  of  genetic 
tests  who  do  not  rely  on  fiederal  funds 
are  under  no  legal  obligation  to  submit 
protocols  to  the  proposed  NGB  and  have 
not  always  obtained  IRB  approval  for 
validation  protocols  of  tests  they  plan  to 
market  as  laboratory  services.  If  tests 
requiring  stringent  scrutiny  were 
regulated  by  FDA,  even  if  they  were  to 
be  marketed  as  services,  then  under 
existing  regulations  (21  CFR  part  56). 
protocols  for  clinical  vaUdation  would 
have  to  be  submitted  to  an  IRB 
regardless  of  whether  they  came  fitim 
federally-funded  organizations  or  not. 
Althou^  the  FDA  acknowledges  its 
authority  under  the  Medical  Device 
Amendments  to  regulate  genetic  tests 
marketed  as  services,  it  has  chosen  not 
to  do  so.  (Under  the  CLIA,  clinical 
laboratories  must  demonstrate  analytical 
validity  of  their  tests  but  there  is  no 
statutory  or  regulatory  requirement  for 
them  to  establish  the  clinical  validity  or 
utility  of  clinical  laboratory  tests.) 

The  Task  Force  recommends  that 
FDA: 

(1)  EstabUsh  a  Genetics  Advisory 
Panel  imder  the  Medical  Devices 
Amendments  (21  USC  321-392]  which 
would  advise  FDA  on:  (a)  Strategies  for 
prioritizing  genetic  tests;  (b)  the 
scientific,  ethical,  and  social  merits  of 
applications  FDA  receives  for  marketing 
genetic  tests;  and  (c)  other  matters 
germane  to  genetic  testing.  In  carrying 
out  its  first  function,  this  panel  could 
consult  with  the  proposed  NGB  if  it  is 
established,  but  it  should  not  delay 
formulating  its  strategies  until  that  time. 

(2)  Adopt  a  strategy  to  prioritize 
predictive  genetic  tests  according  to  the 
decree  of  scrutiny  they  need. 

l3)  PubUcize  the  requirements  it 
develops  for  tests  requiring  stringent 
scrutiny. 

(4)  Require  that  new  genetic  tests 
meeting  criteria  for  stringent  scrutiny  be 
regulated  under  the  Medical  Device 
Amendments  (21  USC  321-392;  21  CFR 
parts  200  et  seq.)  regardless  of  whether 
their  sponsor's  intention  is  to  market 
them  as  services  or  as  kits. 

Although  a  majority  of  the  Task  Force 
supported  all  of  these 
recommendations,  a  consensus  was  not 
reached  on  the  fourth.  The  Task  Force 
is  especially  interested  in  public 
comments  on  this  recommendation. 

Data  collection.  The  data  needed  to 
definitively  establish  the  vafidity  and 
utility  of  a  genetic  test  may  take  so  long 
to  collect  that  if  test  developers  could 
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not  market  their  tests  they  would  be 
deterred  from  developing  them.  Data 
collection  is  also  a  problem  for  rare 
genetic  diseases  for  which  data  from 
several  sources  will  have  to  be  collected 
to  establish  the  vaUdity  and  utiUty  of 
testing.  Without  a  formal  plan  and 
procedure  for  prospective  data 
collection,  data  will  undoubtedly  be  lost 
and  the  time  to  reach  definitive 
conclusions  will  be  prolonged. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  in  cooperation  with 
NCHGR,  should  expand  die  monitoring 
of  genetic  disorders  in  order  to  provide 
data  (m  the  validity  of  tests  and  post-test 
interventions.  It  should  establish 
procedures  for  tracking  healthy 
individuals  with  positive  test  residts,  as 
well  as  those  diagnosed  with  inherited 
disorders,  to  leam  more  about  (1)  test 
validity,  (2)  the  natiural  history  of  such 
disorders,  and  the  (3)  safety  and 
effectiveness  of  interventions.  The 
collection  of  this  data  should  be 
undertaken  in  cooperation  with  local 
providers  and  consultants  in  genetics 
and  other  relevant  specialties.  At  all 
times  the  conHdentiality  of  the  data 
collected  must  be  protected. 

For  tests  for  which  long  periods  of 
data  collection  are  needed,  FDA  should 
grant  conditional  premarket  clearance  or 
approval  before  all  necessary  data  are 
collected  to  make  promising  new 
technologies  available  to  the  pubUc  and 
enable  test  developers  to  obtain  an 
adequate  return  on  their  investment  in 
test  development.  Developers  would  be 
responsible  for  continuing  to  collect 
data  as  in  the  premarket  phase  and 
make  it  available  to  FDA.  When 
sufficient  data  are  collected,  FDA  will 
decide  whether  or  not  to  grant 
unconditional  approval.  Conditional 
premarket  approval  should  be  granted  to 
tests  when  FDA  considers  it  likely  that 
the  test  will  prove  to  make  an  important 
contribution  to  the  prevention  or 
management  of  the  disorder.  Under  this 
drciunstance,  third-party  payers, 
including  government  programs  such  as 
Medicare,  Medicaid,  andCHAMPUS, 
should  reimburse  for  the  test  once  it  has 
been  conditionally  approved.  Managed 
care  organizations  should  also  cover 
tests  given  conditional  approval. 

Technology  assessment.  Many  tests 
ciurently  on  the  market  have  not  been 
systematically  validated  nor  subject  to 
external  review.  New  tests  that  go 
through  these  processes  will  be 
modified  under  clinical  conditions. 

Technology  assessment  is  important 
to  guide  providers  and  consxmiers  in  the 
use  of  genetic  tests,  but  is  unlikely  to  be 
imdertaken  by  existing  technology 
assessment  agencies  because  genetic 
tests  do  not  entail  huge  expenditures  of 


health  care  dollars.  NGB  should  serve  as 
a  clearinghouse  for  technology 
assessments  of  genetic  tests  that  are 
about  to  enter,  or  already  are  used  in, 
clinical  practice.  It  could  secure  and 
coordinate  assessments  of  those 
technologies  it  considers  in  need  of 
stringent  scrutiny  and  coordinate 
assessments  to  avoid  unnecessary 
duplication.  NGB  coidd  also  make 
recommendations  on  appropriate  use  of 
genetic  tests  with  input  from  relevant 
professional  societies  as  well  as 
consumer  groups. 

Assuring  Laboratory  Quality 

The  Task  Force  is  concerned  about 
the  lack  of  Federal  law  or  regulation 
covering  genetic  tests  except  for 
cytogenetic  tests,  limitations  of  existing 
voluntary  quality  assurance  and 
proficiency  testing  programs, 
inadequate  assessment  of  the  pre-and 
post-analytic  phases  of  testing,  and  the 
absence  of  public  information  about 
laboratories  satisfactorily  performing 
genetic  tests  under  existing  volimtary 
assessments. 

CUA  has  no  standards  specific  to 
genetic  tests  except  for  cytogenetics. 
Currently  New  York  State  requires 
certification  of  all  laboratories 
performing  clinical  genetic  tests  on  state 
residents.  The  College  of  American 
Pathologists/ American  College  of 
Medical  Genetics"  (CAP/ACMG) 
Molecular  Pathology  accreditation 
program  is  also  designed  to  assess 
performance  on  the  special  problems  of 
genetic  tests,  placing  greater  emphasis 
on  the  pre-and  post-analytic  phases  of 
testing  than  other  programs.  JHowever, 
CLlA-certified  laboratories  performing 
genetic  tests  are  not  required  to  be 
assessed  by  the  CAP/ACMG  program.  If 
they  are  not,  genetic  tests  could  be 
accredited  under  CLIA  without  being 
specifically  assessed.  Furthermore, 
laboratories  that  participate  in  CAP/ 
ACMG'8  Molecular  Pathology  program 
do  so  volimtarily  and  not  under  CAP's 
regulatory  ("deemed")  authority  under 
CUA.  (Under  CLIA,  HCFA  has  the 
authority  to  grant  deemed  status 
equivalence  to  an  outside  organization 
that  has  a  quality  assurance  and 
proficiency  testing  survey  program  with 
standards  equal  to  or  greater  than 
CLlA's.  CAP'S  general  proficiency 
testing  program  has  been  "deemed" 
equivalent  by  HCFA.)  As  CLIA  has  not 
estabUshed  standards  specifically  for 
genetic  tests,  it  has  no  authority  to 
approve  the  CAP/ACMG  Molecular 
Pathology  proeram. 

Differences  Between  state  law  and 
Federal  laws  and  regulations  (and 
among  di£ferent  nations),  create 
overlapping  and  often  dupUcative 


requirements  for  laboratories.  The  Task 
Force  recommends  that  a  national 
accreditation  program  of  quality 
assurance  and  proficiency  testing  for 
genetic  tests  equivalent  to  or  more 
stringent  than  those  of  New  York  State 
and  CAP/ACMG.  should  be  established 
under  CLIA.  This  accreditation  program 
should  include  proficiency  testing  and 
inspection  of  laboratories  performing 
genetic  tests.  Quality  assurance 
includes:  (a)  The  skill  and  training  of 
laboratory  staff;  (b)  evidence  of 
successful  execution  of  the  complex 
techniques  involved  in  genetic  testing  to 
produce  a  correct  and  verifiable  test 
result;  and  (c)  assessment  of  pre-testing 
and  post-analytic  phases  of  testing. 

Until  such  time  as  a  national 
accreditation  program  is  established 
under  CLL\,  the  CAP/ACMG  Molecular 
Pathology  program,  expanded  to 
encompass  all  methods  ciurently  in  use 
in  genetic  testing,  might  itself  serve  as 
the  national  program,  and  should  be 
accessible  to  any  laboratory  providing 
clinical  genetic  testing.  When  a  national 
program  is  established  the  CAP/ACMG 
Molecular  Pathology  program  should 
have  deemed  status. 

The  Task  Force  recommends  the 
estabUshment  of  a  Genetics  Advisory 
Committee  to  the  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CLIAC)  to  help  address  the  deficiencies 
of  CLIA  in  assuring  the  quaUty  of 
genetic  tests.  The  work  of  this  genetics 
committee  should  be  reported  to  the 
Advisory  Committee  on  Genetics  and 
PubUc  PoUcy  through  the  interagency 
group  previously  disciissed.  The  work 
of  the  proposed  CLIAC  advisory 
committee  should  also  be  coordinated 
with  other  HCFA  programs,  as  well  as 
FDA,  CDC,  and  other  Federal  agencies 
involved  setting  genetic  testing  policies. 

Pre-test  education  and  post-test 
coimseUng  components  of  clinical 
laboratory  tests  are  critically  important 
parts  of  the  laboratory  test  to  physicians 
who  are  not  generally  well  informed 
about  genetic  tests.  Preanalytic 
components  include  the  information 
about  the  test  that  laboratories  make 
available  to  providers  and  consumers 
and  the  informed  consent  documents 
and  processes  that  laboratories  may 
reqiiire.  Postanalytic  components 
include  the  information  (interpretation) 
given  with  the  test  result  and  counseling 
services  provided  or  arranged  by 
laboratories.  In  any  quaUty  assiuance 
program,  closer  scrutiny  is  needed  of 
pre-and  post-test  analytic  components 
of  genetic  testing  than  current 
assessment  programs  provide.  The  Task 
Force  recommends  that  CAP/ACMG 
seek  advice  and  input  from  consumer 
groups  such  as  the  AUiance  of  Genetic 
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Support  Groups,  as  well  as  from  the 
National  Society  of  Genetic  Counselors 
(NSGC).  on  standards  for  the  quality  of 
pire-and  post-analytic  components  of 
genetic  testing. 

The  Task  Force  recommends  that 
CAP/ACMG  periodically  publish,  and 
make  available  to  the  public,  a  list  of 
laboratories  performing  genetic  tests 
satisfactorily  under  its  volimtary 
program.  The  Task  Force  recognizes  that 
CAP  is  not  currently  required  to 
publish,  and  has  not  published,  the 
names  of  lab<H^tories  performing 
satisfactorily  in  the  CAP/ACMG 
voluntary  Molecular  Pathology  program. 
Until  such  time  as  a  program  is 
estabUshed  under  CLIA,  publication 
will  enable  providers  and  consiuners  to 
select  approved  laboratories  and  will 
also  serve  as  an  incentive  for 
laboratories  to  participate  in  the  CAP/ 
ACMG  qiiality  assessment  program. 
This  information  should  be 
disseminated  using  the  Internet  and 
other  media  accessible  to  consumers 
and  providers. 

Managed  care  organizations  and  other 
third-party  payers  should  limit 
reimbursement  for  genetic  tests  to  the 
laboratories  on  the  published  list  of 
those  satisfactorily  performing  genetic 
tests.  Implementation  of  this 
recommendation  will  be  especially 
important  as  more  managed  care 
organizations  move  to  restrict  access  to 
laboratory  services  for  their  members  to 
a  single  contracted  laboratory  (which 
may  or  may  not  be  on  the  list  of 
qualified  laboratories). 

The  Task  Force  recommends  that 
efforts  should  be  made  to  harmonize 
international  laboratory  standards  to 
assure  the  highest  possible  laboratory 
quahty  for  genetic  tests.  At  present,  no 
mechanism  exists  to  create  international 
standards  of  laboratory  quality  and 
proficiency  for  genetic  tests.  Current 
United  States  regulations  require  any 
foreign  laboratories  performing  clinical 
laboratory  tests  on  U.S.  residents  to  hold 
a  CLIA  certificate  even  if  their  nation's 
laboratory  standards  are  more  stringent 
that  those  of  CUA  (e.g.,  as  is  the  case 
with  Canada). 

Provider  Competence 

The  Task  Force  wants  to  ensure  that 
non-genetidst  providers  adequately 
appreciate  many  of  the  general  issues 
that  should  be  considered  and  discussed 
in  o%ring,  providing,  and  interpreting 
predictive  genetic  tests.  These  issues 
include:  (1)  Who  should  be  offered  a 
specific  test;  (2)  the  benefits  and  risks  of 
each  test:  (3)  the  need  for,  and  the 
content  of  informed  consent,  and  how 
consent  should  be  administered;  (4)  an 
explanation  of  test  results:  and  (5) 


famiharity  with  genetic  counseling 
strategies  and  principles.  A  provider's 
need  for  knowledge  is  particularly  keen 
when  tests  are  in  transition  from 
research  to  clinical  i^se  and  when 
clinical  utihty  is  still  under 
investigation  and  there  are  no 
established  practice  guidelines. 

The  Task  Force  endorses  the  recent 
establishment  of  a  National  Coalition  for 
Health  Professional  Education  in 
Genetics  by  the  American  Medical 
Association,  the  American  Nurses 
Association,  and  the  NCHGR.  The 
Coahtion  should  work  in  consultation 
with  its  member  organizations, 
including  non-genetics  professional 
societies,  to  encourage  the  development 
of  core  curricula  in  genetics,  with  an 
emphasis  on  having  individual 
professional  organizations  determine 
their  own  needs  in  the  design  and 
execution  of  the  programs.  It  should 
also  encourage  input  by  consimiers  in 
the  development  of  these  curricula.  The 
Coalition  should  serve  as  a  registry  of, 
and  clearinghouse  for,  information 
about  various  cvuricula  and  educational 
programs,  grants,  and  training  pilot 
programs  in  genetics  education.  By 
providing  educational  resources,  it 
should  encourage  professional  societies 
to  track  the  effectiveness  of  their 
resi>ective  educational  programs.  The 
Coahtion  should  disseminate 
information  on  available  programs  in 
order  to  avoid  inefficient  duplication. 

The  Task  Force  strongly  reconunends 
that  board  examinations  used  for 
physician  and  specialty  certification 
increase  both  the  quality  and  the 
quantity  of  questions  related  to  genetics. 
This  should  further  stimulate  the 
teaching  of  genetics  to  medical  students, 
as  well  as  residents  in  many  specialties. 
The  scores  on  these  questions  should 
serve  as  feedback  to  improve  curricxila. 

Ultimately,  implementation  of  these 
first  two  recommendations  will  improve 
the  provision  of  care.  The  remaining 
recommendations  are  directed  at  short- 
term  needs. 

For  those  specialties  which  both 
require  periodic  passage  of  an 
examination  for  recertification  and 
whose  practitioners  are  likely  to  order 
predictive  genetic  tests,  examinations 
for  recertification  should  include 
questions  on  medical  genetics  and 
genetic  testing,  including  predictive 
testing. 

Hospitals  and  managed  care 
organizations  should  use  credentialing 
and  other  mechanisms  (such  as  prior 
authorization)  to  limit  the  offering  of 
certain  predictive  genetic  tests  to 
genetic  health  care  professionals  and 
physicians  who  have  demonstrated  their 
competence  in  dealing  with  the  issues 


enumerated  above.  Successful 
completion  of  continuing  education 
courses  could  be  required  to 
demonstrate  competence.  (The  National 
Coahtion  for  Health  Profe^ional 
Education  in  Genetics  should  be  able  to 
provide  information  on  available 
programs  for  learning  about  the  relevant 
issues.) 

Predictive  genetic  tests  requiring 
stringent  scrutiny,  as  previously 
described,  should  be  among  those  for 
which  special  credentials  are  needed. 
As  professional  experience  is  gained 
with  tests  for  certain  disorders,  special 
credentialing  may  no  longer  be  required, 
but  other  new  genetic  tests  may  take 
their  place.  Third-party  payers  could 
also  establish  poUcies  that  allow  only 
properly  credentialed  providers  to  be 
reimbursed  for  their  role  in  providing 
tests. 

The  Task  Fo;ce  is  of  the  opinion  that 
primary  care  providers  and  other  non- 
geneticist  specialists  can  and  should  be 
involved  in  genetic  testing.  However, 
they  must  first  gain  sufficient  familiarity 
with  the  issues  involved.  In  some  cases, 
providers  should  work  closely  with 
genetic  health  care  professionals  who 
can  serve  as  experienced  repositories  of 
in-depth  information  about  many 
aspects  of  genetic  testing.  Several 
laboratories  already  require  this 
collaboration.  In  this  rapidly  changing 
field,  providers  should  maintain  their 
knowledge  of  genetics  throughout  their 
professional  hves. 

Credentialing  bodies  such  as  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO)  and 
the  National  Committee  for  Quality 
Assurance  (NCQA)  should  assure  that 
hospitals  and  other  health  care 
organizations  develop  continuous 
quality  improvement  programs  focusing 
on  genetic  testing.  Systematic  and 
periodic  medical  record  review,  with 
feedback  to  providers,  is  one  means  of 
assuring  appropriate  use  of  genetic  tests. 
Such  review  should  assess  the  extent  to 
which  providers'  records  for  frequently- 
ordered  predictive  genetic  tests  are  in 
accord  with  per-determined  criteria. 
These  criteria  should  include,  but  not  be 
limited  to,  appropriate  indications  for 
ofiiering  the  test,  offering  the  test  when 
it  is  indicated,  and  dociunentation  of: 
informed  consent  when  appropriate,  the 
test  result,  information  given  to  the 
patient,  and  the  patient's  response. 
Mechanisms  should  be  in  place  to 
assure  that  review  procedures  will  not 
infringe  on  the  confidentiality  of  the 
medical  records. 

Except  when  time  is  of  the  essence, 
such  as  with  certain  prenatal  genetic 
tests,  obtaining  informed  consent  and 
actually  performing  the  test  should  be 
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delayed  several  days  after  the  test  is 
offered  and  information  given  to  the 
patient.  This  would  give  people 
considering  testing  the  opportunity  to 
absorb  information  about  the  test, 
contemplate  the  imphcations  of  testing, 
and  discuss  testing  with  others. 

Rare  Genetic  Diseases 

Physicians  who  encounter  patients 
with  symptoms  and  signs  of  rare  genetic 
diseases  should  have  access  to  the  best 
available  information  about  rare  genetic 
diseases.  This  will  enable  them  to 
include  such  diseases  in  their 
differential  diagnosis,  to  know  where  to 
turn  for  assistance  in  clinical  and 
laboratory  diagnosis,  and  to  find 
laboratories  that  test  for  rare  diseases. 
The  quality  of  laboratories  providing 
tests  for  rare  diseases  must  be  assured, 
and  a  comprehensive  system  to  collect 
data  on  rare  diseases  must  be 
established.  Although  these  are  issues 
that  relate  primarily  to  the  diagnosis  of 
patients  with  symptoms  and  signs,  they 
have  major  implications  for  pr^ctive 
testing  in  asymptomatic  relatives  who 
may  be  at  risk  of  disease  or  who  are 
carriers  of  alleles  for  the  disease  and 
whose  futiure  children  may  be  at  risk. 

llie  Task  Force  is  aware  of  a  niunber 
of  efforts  to  address  one  or  more  of  these 
issues,  including  the  availability  of 
disease-based  databases  on  research 
projects  by  the  NIH  Office  of  Rare 
Diseases  (ORO),  on  information  for 
consumers  and  providers  by  the 
National  Organization  of  Rare  Disorders, 
the  AlUance  of  Genetic  Support  Groups 
and  its  member  organizations,  and  by 
the  American  Academy  of  Pediatrics, 
and  on  clinical  laboratories  providing 
tests  through  the  Helix  National 
Directory  (available  to  providers  only). 
In  addition,  the  Society  for  Inherited 
Metabolic  Disorders  is  compiling 
information  for  providers  on  diagnostic 
evaluations  of  rare  disorders,  and  the 
ACMG  is  developing  databases  on  tests 
that  should  be  used  for  diagnosis  of 
specific  disorders. 

The  Task  Force  recommends  that  NIH 
give  ORD  a  mandate  to  coordinate  these 
pubUc  and  private  efforts  to  improve 
awareness  of  rare  genetic  diseases.  Such 
coordination  is  important  to  avoid 
unnecessary  dupUcation,  to  use 
expertise  most  efficiently  and  to  address 
the  concerns  of  the  various  groups.  ORD 
could  serve  as  a  gateway  for  provider 
and  pubUc  inquiries  about  these 
disorders. 

In  cooperation  with  other 
organizations,  and  on  a  regular  basis, 
ORD  should  identify  laboratories  world- 
wide that  perform  tests  for  rare  genetic 
diseases,  the  methodology  employed, 
and  whether  the  tests  they  provide  are 


in  the  investigational  stage,  or  are  being 
used  for  clinical  diagnosis  and  decision 
making.  Laboratories  should  notify  ORD 
about  impending  cessation  of  their 
testing  so  that  provisions  for  a  transition 
to  other  laboratories  can  be  made. 

ORD  should  also  be  responsible  for 
assiuing  that  tests  for  rare  genetic 
diseases,  which  have  been  demonstrated 
to  be  safe  and  effective,  continue  to  be 
available  if  and  when  their  developers 
leave  the  field,  and  no  other  laboratory 
is  prepared  to  ofiier  the  test,  and/or  the 
methodology  is  too  complex  to  be 
readily  adopted  by  other  laboratories. 
The  Task  Force  urges  that  additional 
funds  be  appropriated  for  ORD  to 
undertake  this  expanded  role. 

In  accordance  with  aurent  law,  the 
Task  Force  is  of  the  opinion  that  any 
laboratory  performing  any  genetic  test 
on  which  clinical  di^nostic  and/or 
management  decisions  are  made  should 
be  certified  under  CLIA.  If  specimens 
must  be  sent  to  a  non-CLIA  licensed 
research  facility,  the  referring  physician 
must  be  made  aware  of  the  investigative 
nature  of  the  test. 

The  Task  Force  recognizes  that  the 
current  CLIA  certification  process  may 
place  a  heavy  burden  on  some 
laboratories  doing  small  ntunbers  of 
diagnostic  tests  for  rare  diseases.  Several 
laboratories  currently  performing  these 
tests  are  primarily  engaged  in  research, 
with  the  tests  stemming  from  their 
research  efforts.  Without 
accommodation,  some  tests  may  cease 
to  be  available.  Therefore,  the  Task 
Force  recommends  that  the  proposed 
Genetics  Advisory  Committee  to  CLIAC 
explore  means  to  simplify  compliance 
with  CLIA  without  sacrificing  quality, 
just  as  accommodations  have  been  made 
for  rare  genetic  disease  testing  within 
the  New  York  State  Department  of 
Health  laboratory  permit  process. 
Recognizing  cturent  deficiencies  imder 
CLIA  in  the  assessment  of  genetic  tests 
(discussed  above),  the  Task  Force  also 
encourages  CAP/ ACMG  to  make  its 
clinical  accreditation  programs  available 
to  low-volume  laboratories  that  are 
unaffiliated  with  a  hospital,  and  modify 
its  procediues  to  accommodate  such 
laboratories. 

Directories  of  laboratories  providing 
tests  for  rare  diseases  should  indicate 
whether  or  not  the  laboratory  is  CLIA- 
certified  and  whether  it  has  satisfied 
other  quaUty  assessments,  such  as  the 
CAP/ACMG  program. 

The  recommendation  made  earlier, 
calling  on  the  CDC  to  expand  its  data 
monitoring  capabilities,  is  intended  to 
include  rare  diseases.  Collecting  data  on 
rare  diseases  will  require  coordinating 
data  from  multiple  sources.  It  is 
partioilarly  needed  to  vahdate  tests. 


describe  the  natural  history  of  rare 
diseases  and  determine  the  safety  and 
effiectiveness  of  interventions  to  prevent 
disease  or  ameliorate  its  severity. 

(Catalogue  of  Federal  Domestic  Assistance 

Program  No.  93.172,  Himian  Genome 

Research.) 

Elke  Jordan, 

Executive  Secretary,  National  Advisory 

Council  for  Haman  Genome  Research. 

[PR  Doc.  97-2286  Filed  1-29-07;  8:45  am] 

■LUNQ  COOC  4140-ei-P 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  CollectkMi 
Acttvitles:  Proposed  Collection: 
Comntent  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  pubUsh  periodic 
summaries  of  proposisd  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  the  SAMHSA 
Reports  Clearance  Officer  at  (301)  443- 
8005. 

Comments  are  invited  on:  (a)  whetho' 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Program  and 
Associated  Forms — Extension  of  OMB 
approval  will  be  requested  for  the 
Federal  Custody  and  Control  Form  for 
Federal  agency  and  federally  regulated 
drug  testing  programs  which  must 
comply  with  the  HHS  Mandatory 
Guidelines,  for  the  application  and 
inspection  forms  for  the  National 
Laboratory  Certification  Program 
(NLCP),  and  for  the  reporting  and 
recordkeeping  language  in  the 
Guidelines.  Tlie  Federal  Custody  and 
Control  Form  is  used  by  all  Federal 
agencies  and  employers  regulated  by  the 
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Department  of  Transportation  to 
document  the  collection  and  chain  of 
custody  of  urine  specimens  at  the 
collection  site,  for  laboratories  to  report 
results,  and  for  Medical  Review  Officers 
to  make  a  determination.  No  changes  are 


proposed  to  this  form.  Prior  to  an 
inspection,  a  laboratory  is  required  to 
submit  specific  information  regarding 
its  laboratory  procedures  to  allow 
inspectors  to  become  famiUar  with  a 
laboratory's  procedures  before  arriving 


at  the  laboraitory.  The  annual  total 
burden  estimates  for  the  custody  and 
control  form,  the  NLCP  application,  the 
NLCP  inspection  checkUst,  and  NLCP 
recordkeeping  requirements  is  1,517,935 
hours,  as  shown  below: 


Time  per  response 


Number  of  re- 
sponses 


Total  annual 
burden  (hours) 


Custody  and  Control  Form: 
Oonor 

Laboratory 

Medfcal  Review  Officer 

Appicalton 

Inspection  Checidist  ........... 


Total 


5  minutes 
4  minutes 
3  minutes 
3  minutes 
3  hours  ... 
3  hours  ... 
250  hours 


6,000,000 

6.000.000 

6.000,000 

6,000,000 

5 

140 

70 


500,000 

400,000 

300,000 

300,000 

15 

420 

17.500 


1,517,935 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer. 
Ro(Hn  16-105.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dited:  Januaiy  24, 1997. 
Richard  Kopanda. 
Executive  Officer,  SAMHSA. 
(FR  Doc.  97-2318  Filed  1-29-97;  8:45  am] 


DEPARTMEKT  OF  THE  INTERIOR 

Reh  and  Wildlife  Service 

Notioe  of  Receipt  of  Applications  for 
Pennit 

The  following  apphcants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  et 
seq.): 

PRT-802638 

Applicant:  Parker  Greek  Ranch.  San  Antonio 
TX. 

The  applicant  requests  renewal  of  a 
pennit  to  authorize  interstate  and 
foreign  commerce,  export,  and  cull  of 
excess  male  barasingha  [Cervus 
duvauceU),  red  lechwe  [Kobus  leche], 
and  Eld's  brow-antlered  deer  {Cervus 
eldi)  from  his  captive  herd  for  the 
purpose  of  enhancement  of  siuvival  of 
the  species.  This  notice  shall  cover  a 
period  of  three  years.  Permittee  must 
apply  for  renewal  annually 
PRT-803337 
Applicant:  Thomas  J.  Moore,  m,  Ingram,  TX. 

The  applicant  requests  renewal  of  a 
permit  to  authorize  interstate  and 
foreign  commerce,  export,  and  cull  of 


excess  male  barasingha  (Cervus 
duvauceli)  from  his  captive  herd  for  the 
purpose  of  enhancement  of  survival  of 
the  species.  This  notice  shall  cover  a 
period  of  three  years.  Permittee  must 
apply  for  renewal  annually. 

FRT-624266 

Applicant:  David  C  Eldridge,  Mt  Zion,  IL. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildhfe  Service,  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  Uie  Director 
within  30  days  of  the  date  of  this 
pubUcation. 

Documents  and  other  information 
submitted  with  these  appUcations  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  sudi  documents  to  the 
following  office  within  30  days  of  the 
date  of  pubUcation  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  430.  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  January  24. 1997. 
CaraliwAndatMHi, 

Acting  Chief  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc  97-2291  Filed  1-29-97;  8:45  am) 
■ajjNO  COM  Hit  tt  r 


Emergency  Exemption:  Issuahce 

On  January  22, 1997  the  Fish  and 
Wildlife  Service  (Service)  issued  a 
permit  (PRT-824324)  to  SOS  Care,  lac, 
CA,  to  export  one  neonate  margay 
[Leopardus  weidii)  bom  1/9/97  to 
Canada  and  reimport  to  the  United 
States.  The  30-day  public  comment 
period  required  by  section  10(c)  of  the 
Endangered  Species  Act  was  waived. 
The  Service  determined  that  an 
emergency  affecting  the  survival  of  the 
margay  existed  and  that  no  reasonable 
alternative  was  available  to  the 
apphcant.  This  animal  was  at  risk 
because  of  the  need  to  remove  the 
animal  frtim  its  mother  due  to  weather 
extremes  and  lack  of  care  and  the  need 
for  constant  care  by  experienced 
personnel  during  tiie  initial  6  weeks  of 
Ufe. 

Dated:  January  24, 1997. 
Carolina  Andenon, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc  97-2290  Filed  1-29-97;  8:45  am] 


North  American  Wetlands 
Conservation  Act  Request  for  Small 
Qrants  Proposals  f6r  1997 

agency:  Fish  and  Wildhfe  Service, 
Interior. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  Fish  and 
Wildhfe  Service  (Service)  is  currently 
entertaining  proposals  that  request 
match  funding  for  wetland  conservation 
projects  under  the  Small  Grants 
program.  Projects  must  meet  the 
piuposes  of  the  North  American 
Wetlands  Conservation  Act  of  1989,  as 
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amended.  Funding  priority  will  be  given 
to  projects  from  new  grant  applicants 
with  new  partners,  where  the  project 
ensures  long-term  conservation  benefits. 
DATES:  Proposals  must  be  postmarked 
no  latOT  than  Friday.  April  4. 1997. 
ADDRESSES:  Proposals  should  be 
addressed  to:  North  American 
Waterfowl  and  Wetlands  Office.  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive.  Suite  110,  Arlington, 
Virginia  22203.  Attn:  Small  Gnnts 
Coordinator. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Keith  A.  Morehouse,  Small  Grants 
Coordinator,  or  Ms.  Linda  Hutchins, 
Secretary,  North  American  Waterfowl 
and  Wetlands  Office.  703/358-1784; 
facsimile  703/358-2282. 
SUPPLEMENTARY  MFORMATKM:  The 
purpose  of  the  1989  North  American 
Wetlands  Conservation  Act  (NAWCA). 
as  amended,  is  to  promote  long-term 
conservation  of  North  American 
wetland  ecosystems,  and  the  waterfowl 
and  other  migratory  birds,  fish  and 
wildhfe  that  depend  upon  such  habitat. 
Principal  conservation  actions 
supported  by  NAWCA  are  acquisition, 
creation,  enhancement  and  restoration 
of  wetlands  and  wetlands-assodated 
habitat. 

In  1996,  the  North  American 
Wetlands  Conservation  Coundl 
(Coimcil)  initiated  a  pilot  Small  Grants 
program  with  an  allocation  of  $250,000. 
The  objective  was  to  promote  long-term 
wetlands  conservation  activities  through 
encouraging  participation  by  new 
grantees  and  partners  who  may  not 
otherwise  be  able  to  compete  in  the 
regular  grants  program.  In  the  first  year, 
148  proposals  requesting  a  total  of 
approximately  $4.5  million  competed 
for  funding.  Ultimately,  10  projects  were 
selected  to  be  funded.  For  1997,  with 
the  approval  of  the  Migratory  Bird 
Conservation  Conunission,  the  Council 
has  again  allocated  $250,000  to  continue 
the  Small  Grants  pilot  program. 

To  be  considered  for  funding  in  1997, 
proposals  must  have  a  grant  request  no 
greater  than  $50,000.  All  wetland 
conservation  proposals  will  be  accepted 
that  meet  the  requirements  of  the  Act. 
However,  funding  priority  will  be  given 
to  projects  bom  new  grant  applicants 
(individiials  or  organizations  who  have 
never  received  a  NAWCA  grant)  with 
new  partners,  where  the  project  ensures 
long-term  conservation  benefits. 

In  addition,  proposals  must  represent 
on-the-ground  projects,  and  any 
oveiiiead  in  the  project  budget  may  be 
no  greater  than  10  percent  of  the  grant 
amount  The  anticipated  magnitude  of 
wetlands  and  wildUfe  resources  benefits 
that  will  result  from  project  execution  is 


an  important  factor  to  be  considered  in 
propoisal  evaluation,  and  there  should 
be  a  reasonable  balance  between 
acreages  of  wetlands  and  wetland- 
associated  uplands. 

Please  keep  in  mind  that  NAWCA  and 
matching  funds  may  only  be  used  for 
wetlands  acquisition,  creation, 
enhancement,  and/or  restoration;  they 
may  not  be  used  for  signage,  displays, 
trails  or  other  educational  features, 
materials  and  equipment,  even  though 
the  goal  of  the  project  may  ultimately  be 
to  support  wetland  conservation 
education  auricula.  Projects  oriented 
toward  education  are  not  ordinarily 
eUgible  for  NAWCA  funding  because 
education  is  not  a  primary  purpose  of 
the  Act.  However,  useful  project 
outcomes  can  include  educational 
benefits  resulting  from  conservation 
actions.  Research  is  also  not  a  primary 
purpose  of  the  Act,  and  research 
proposals  will  not  be  considered  for 
funding. 

Even  though  requiring  less  total 
information  than  those  submitted  for  the 
regular  grants  program,  Small  Grant 
proposals  must  still  be  clearly  explained 
and  meet  the  basic  purposes  given 
above  and  the  1:1  or  greater  non-Federal 
matching  requirements  of  the  NAWCA. 
Small  Grants  projects  must  also  be 
consistent  wiUi  Council  guidelines, 
objectives  and  policies.  All  non-Federal 
matching  funds  and  proposed 
expenditures  of  grant  funds  must  be 
consistent  with  Appendix  A  of  the 
Small  Grants  instructions,  'Eligibility 
Requirements  for  Match  of  NAWCA 
Grant  and  Non-Federal  Funds." 

Small  Grants  proposals  may  be 
submitted  at  any  time  but  must  be 
postmarked  no  later  than  Friday,  April 
4, 1997.  Address  submitted  proposals  as 
follows:  North  American  Waterfowl  and 
Wetlands  Office,  U.S.  Fish  and  Wildlife 
Service,  4401  North  Fairfax  Drive,  Suite 
110,  ArUngton,  VA  22203,  Attn:  Small 
Oants  Coordinator. 

It  is  essential  that  grant  request 
packages  be  complete  when  they  are 
received  in  the  North  American 
Waterfowl  and  Wetlands  Office, 
including  all  of  the  documentation  of 
partners  (partner  letters)  with  funding     < 
pledge  amounts.  Information  on  funding 
in  partner  letters.  i.e..  amounts  and 
description  regarding  use,  needs  to 
correspond  with  budget  amounts  in  the 
budget  table  and  in  any  figures  provided 
in  the  narrative. 

The  NAWWO  will  not  be  able  to 
contact  proposal  sources  to  verify  and/ 
or  request  supplemental  data  and/or 
materials.  Those  proposals  lacking 
required  information  or  containing 
conflicting  information  will  not  be 
considered  for  funding. 


For  more  information,  and  to  request 
the  Small  Grants  instructional  booklet, 
call  (703)358-1784.  facsimile  (703)358- 
2282,  or  send  e-mail  to 
R9ARW_NAWW0eMAIL.FWS.GOV. 
Contact  the  Small  Oants  Coordinator, 
Dr.  Keith  A.  Morehouse,  if  you  would 
like  to  receive  the  instructions  booklet 
on  a  computer  disk. 

In  conclusion,  the  Service  requires 
that  upon  their  arrival  in  the  NAWWO. 
proposal  packages  must  be:  complete 
with  regard  to  all  of  the  information 
requested;  in  the  format  requested;  and 
on  time. 

Dated:  )anuary  24, 1997. 
Jidm  G.  Rogan, 

Director.  Fish  and  WildlifB  Service. 
(PR  Doc.  97-2344  Filed  1-29-97;  8:45  am) 
MUMQ  CODE  4S10-6i-P 


Bureau  of  Land  Management 
IUT-912-4J7-0777-S21 

Notice  of  Meeting  of  tt>e  Utah  Reeouroe 
Advisory  Council  (RAC) 

SUMMARY:  Utah's  Resource  Advisory 
Council  will  be  conducting  a  2-day 
meeting  in  Escalante,  Utah.  A  field  tour 
of  the  Escalante  section  of  the  Grand 
Staircase-Escalante  National  Monument 
will  be  taking  place  on  March  18, 1997. 
This  will  be  an  all-day  tour  on  which 
we  will  be  discussing  issues  (i.e. 
recreation,  grazing,  archaeology,  etc.).    - 
pertaining  to  the  Monument.  The 
Council  will  depart  from  Escalante  for 
the  Monument  at  8:00  a.m.  RAC 
meetings  are  open  to  the  pubUc; 
however,  transportation,  meals,  and 
overnight  %ccommodations  are  the 
responsibiUty  of  the  participating 
public. 

Our  general  meeting  of  the  RAC  will 
take  place  on  March  19, 1997,  at  the 
Bureau  of  Land  Management's  Escalante 
Field  Office,  755  West  Main,  Escalante, 
Utah.  At  this  time,  we  will  be  disciissing 
membership  and  nomination 
procedures,  charter  renewal,  and  an 
overview  of  selected  issues  and 
opportunities.  Opportunities  for 
members  of  the  public  to  address  the 
Council  will  take  place  March  19, 1996, 
bom  8:00  a.m.-8:30  a.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  pubUc  interested  in 
attending  the  Monument  field  tour  or 
desiring  an  opportunity  to  address  the 
Council  should  contact  Sherry  Foot, 
Special  Programs  Coordinator,  Bureau 
of  Land  Management,  324  South  State 
Street,  Sah  lake  Qty,  Utah,  84111; 
phone  (801)  539-4195,  by  March  10, 
1997. 


P<u1<»ial    D< 
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DatKl:  January  22, 1997. 
G.  WilUaa  Lanb, 
Utah  BLM  State  Director. 
[FR  Doc  97-2296  Filed  1-29-97;  8:45  am] 


[CA06»-182IM)0| 

NMdiM  RMOurc*  Araa,  CA;  Office 
Hours 

AQBCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 

Management  located  at  101  Spikes 

Road.  Needles,  CA  92363,  will  have  a 

change  in  oCBce  hours.  The  new  hours 

are:  Monday-Friday,  7:30  am  to  4:00 

pm,  PST. 

EFFECTIVE  DATE:  March  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elaine  Downing,  Bureau  of  Land 

Management,  101  Spikes  Road,  Needles, 

CA  92363  (619)  326-7000. 

C— ly  R.  >leckfcwBl. 

Acting  Area  Manager. 

(FR  Doc.  97-2279  Filed  1-29-97;  8:45  am] 

MUMQ  COM  4310-10-^ 


[AZ-040-1430-07-00;  AZA  29294] 

Notice  Of  Realty  Action; 
Noncompetitive  Sale  of  Public  Lands; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  following  lands  in 
Graham  County,  Arizona  have^been 
foimd  suitable  for  direct  sale  under 
Section  203  of  the  Federal  Land  Pohcy 
and  Management  Act  of  1976  (43  U.S.C. 
1713],  at  not  less  than  the  appraised  fair 
market  value.  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  this  notice. 

Gila  and  Salt  River  Meridian.  Arizona 

T.  6  S..  R  27  E.. 
Sec  35,  SWV4SEV4NEV4SWV4NEV4NEV4, 
S»/iSWV4NEV4SWV4NEV4NEV4. 
SE»/4SEV4NWV4SWV4NEV4NEV4, 


EVdSViSWV4SWV4NEV4NEy4, 
W»/iSEV4SWV4NEV4NEV4, 
W»AEV«iSEV4SWV4NEV4NEV4. 
The  area  desicrbed  contains  3.125  acres. 

The  land  described  is  hereby 
segregated  from  appropriation  imder  the 
public  land  laws,  including  the  mining 
laws,  pending  disposition  of  this  action 
or  270  days  bom  the  date  of  publication 
of  this  notice,  whichever  occurs  first. 

In  accordance  with  Section  7  of  the 
Taylor  Grazing  Act,  43  U.S.C.  31  Sf,  and 
Executive  Order  No.  6910,  the  land 
described  is  hereby  classified  for 
disposal  by  sale. 

llus  land  is  being  ofiiared  by  direct 
sale  to  Manuel  Fajwlo.  If  a 
determination  is  reached  that  the 
subject  parcel  contains  no  Imown 
mineral  values,  the  mineral  interests 
may  be  conveyed  simidtaneously. 
Acceptance  of  the  direct  sale  ofiier  will 
qualify  the  purchaser  to  make 
application  for  conveyance  of  those 
mineral  interests. 

The  patent,  when  issued,  will  contain 
certain  reservations  to  the  United  States 
and  will  be  subject  to  existing 
easements.  Detailed  information 
concerning  these  reservations  as  well  as 
specific  conditions  to  the  sale  are 
available  for  review  at  the  Safford  Field 
Office,  Bureau  of  Land  Management, 
711 14th  Avenue,  Safford,  Arizona 
85546. 

For  a  period  of  45  days  from  the  date 
of  pubUcation  of  this  notice  in  the 
Federal  Registo*,  interested  parties  may 
submit  comments  to  the  Field  Office 
Manager,  Safford  Field  Office,  at  the 
above  address.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  Janiiary  27, 1997. 
William  T.Ovisli. 
Field  Office  Manager. 
[FR  Doc  97-2276  Filed  1-29-97;  8:45  am] 
MUJNQ  coot  4310-32-M 

PD-957-1430-000] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  supplemental  plat  of  the 
'following  described  land  was  officially 


filed  in  the  Idaho  State  Office.  Bureau 
of  Land  Management,  Boise.  Idaho, 
effective  9:00  a.m.  January  21. 1997.  The 
supplemental  plat,  prepared  to  show 
amended  lottings  in  sections  28  and  33. 
T.  2  N..  R.  17  E..  Boise  Meridian.  Idaho, 
was  accepted  January  21. 1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastra  Survey.  Idaho 
State  Office.  Bureau  of  Land 
Management,  1387  S.  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  January  21, 1997. 
Daane  E.  Oben, 

Chief  Cadastral  SarveyoT  for  Idaho. 

[FR  Doc.  97-2307  Filed  1-29^7;  8:45  am] 

BIUING  COOE  431»-QO-M 


Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Qas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  availability  of 
environmental  documents  prepared  for 
OCS  mineral  proposals  on  the  Gulf  of 
Mexico  OCS. 

summary:  The  Minerals  Management 
Service  (MMS),  in  accordance  with 
Federal  Regulations  (40  CFR  Section 
1501.4  and  Section  1506.6)  that 
implement  the  National  Environmental 
Policy  Act  (NEPA),  announces  the 
availabiUty  of  NEPA-related  Site- 
Specific  Qavironmental  Assessments 
(SEA's)  and  Findings  of  No  Significant 
hnpact  (FONSI's),  prepared  by  the  MMS 
for  the  following  oil  and  gas  activities 
proposed  on  the  Gulf  of  Mexico  OCS. 
This  Usting  includes  all  proposals  for 
which  the  FONSI's  were  prepared  by 
the  Gulf  of  Mexico  OCS  Region  in  the 
period  subsequent  to  publication  of  the 
preceding  notice. 


Activity/operator 


Texaco  Exploration  and  Production,  Inc..  Pipeline 
Activity,  SEA  No.  G-16093. 


W  &  T  Offshore  Inc.,  Structure  Removal  Oper- 
ations, SEA  Nos.  ES/SR  96-1 38A  and  96-1 39A. 


Location 


Ewing  Bank  Area;  Blocks  873,  829,  and  785;  South  TinteNer  Area,  South 
Addttkxi;  BkjcKs  308,  287,  284.  259,  256,  231.  and  228;  South  TimbaHer 
Area;  Bk)cks  209.  184.  181,  156,  153,  133,  130,  124,  87,  62,  59,  44,  41, 
26,  23,  and  22;  Bay  Marchand  Area;  Stocks  4  and  5;  Lease  0-16093; 
42-67.1  miles  south  o(  the  nearest  coastline  in  Lbuisiana. 

Ship  Shoai  Area.  Btock  133,  Lease  OCS-G  4228,  71.5  miles  southwest  of 
Fourchon.  Louisiana. 


Date 


1/10/97 


12/23/96 


UMI 
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Activity/operator 


^jQ^^flpQ^ 


Dat« 


Coastal  Oil  &  Gas  Corporation,  Structure  RerTK>val 
Operations,  SEA  l4o.  ES/SR  97-001. 

Blue  Dolphin  Exploration  Conpany,  Structure  Re- 
moval Operations,  SEA  No.  ES/SR  97-002. 

Texaco  Exploration  arxl  Production,  Inc.,  Structure 
Removal  Operations,  SEA  Nos.  ES/SR  97-003, 
97-004,  and  97-017. 

Samedan  Oil  Company,  Structure  Removal  Oper- 
ations, SEA  No.  ES/SR  97-006. 

Santa  Fe  Energy  Resources,  Structure  Removal 
Operations,  SEA  Nos.  ES/SR  97-009  and  97- 
010. 

Hall-Houston  Oil  Company,  Structure  Removal 
Operations,  SEA  No.  ES/SR  97-018. 

Santa  Fe  Energy  Resources,  Inc.,  Structure  Re- 
moval Operations,  SEA  Nos.  ES/SR  97-011 
through  97-015. 

Texaco  Exploration  and  Production,  Inc.,  Structure 
Removal  Operations,  SEA  No.  ES/ER  97-016. 


East  Cameron  Area.  Block  219,  Lease  OCS-G  7652,  68  miles  south  of 
Cameron  Parish,  Louisiana. 

Galveston  Area,  Block  288,  Lease  OCS  0709.  26  miles  southeast  of  Gal- 
veston County,  Texas. 

Vermilion  Area.  Bkxk  31 ,  Lease  OCS-G  2868,  7  mites  from  Vermiion  Par- 
ish, Louisiana. 

South  Timbalier  Area,  Bkx*  147,  Lease  OCS-G  tks6,  32  miles  southeast 

of  TerretX)nne  Parish,  Louisiana. 
Main  Pass  Area.  Bk)cks  186  and  202,  Leases  OCS-G  7814  and  5714,  35 

miles  southeast  of  SL  Bernard  Parish,  Louisiana. 

High  Island  Area.  Bkxk  234,  Lease  OCS-G  12545,  36  nmles  south  of 
Chamljers  County,  Texas. 

Chandeleur  Area,  East  Addition;  Bk)cks  22,  30,  31  and  34;  Leases  OCS-G 
5739,  7834,  7835,  and  5742;  40-43  miles  south  of  Jackson  County.  Mis- 
sissippi. 

Eugene  Island  Area,  Bk>ck  49,  Lease  OCS-G  13618,  18  miles  south  of 
Iberia  Parish.  Louisiana 


10^4/96 
10/25/96 
11/21/9$ 

12A)2/96 
11/21/96 

12/13/96 
1/7/97 

12/2/96 


Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EA's  and  FtDNSI's 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
CX::S  Region. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  Information  Unit,  Information 
Services  Section,  Gulf  of  Mexico  OCS 
Region,  Minerals  Management  Service, 
1201  Elm  wood  Park  Boulevard,  New 
Orleans,  Louisiana  70123-2394, 
Telephone  (504)  736-2519. 

SUPPLEMENTARY  INFORMATION:  The  MMS 
prepares  EA's  and  FONSI's  for 
proposals  which  relate  to  exploration 
for  and  the  development/production  of 
oil  and  gas  resources  on  the  Gulf  of 
Mexico  OCS.  The  EA's  examine  the 
potential  environmental  effects  of 
activities  described  in  the  proposals  and 
present  MMS  conclusions  regarding  the 
significance  of  those  effects. 
Environmental  Assessments  are  used  as 
a  basis  for  determining  whether  or  not 
approval  of  the  proposals  constitutes 
major  Federal  actions  that  significantly 
affect  the  quality  of  the  human 
environment  in  the  sense  of  NEPA 
Section  102(2)(C).  A  FONSI  is  prepared 
in  those  instances  where  the  MMS  finds 
that  approval  will  not  result  in 
significant  effects  on  the  quahty  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  siunmary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
docimients  required  under  the  NEPA 
Regulations. 


Dated:  January  23, 1997. 
Chris  C.  Ojuu, 

Reffonal  Director.  Gulf  of  Mexico  OCS  Region. 
(FR  Doc.  97-2310  Filed  l-2»-97;  8:45  am) 
BNJJNQ  CODE  4310-Mn-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  of 
America  v.  Braselman  Corporation,  et 
al.  Civil  Action  No.  96-0872  was 
lodged  on  January  13.  1997  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Louisiana. 

In  its  Third  Amended  Complaint, 
filed  with  the  United  States  [5istrict 
Court  for  the  Eastern  EKstrict  of 
Louisiana,  the  United  States  alleges 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  LlablUty 
Act  ("CERCLA"),  42  U.S.C.  §9607,  that 
the  defendant  is  liable  for 
reimbursement  of  response  costs 
inciured  and  to  be  incurred  by  the 
United  States  at  the  Bayou  Bonfouca 
Superfund  Site  ("Site")  located  in  the 
City  of  SUdell,  St.  Tammany  Parish, 
Louisiana. 

Under  the  proposed  Consent  Decree, 
Fleming  American  Investment  Trust  pic 
("Fleming  American"),  one  of  the  eight 
defendants  listed  in  the  Third  Amended 
Complaint,  has  agreed  to  pay  the  EPA 
Hazardous  Substance  Superfund 
("Superfund")  $3,600,000  in 
reimbursement  of  past  and  future 
response  costs.  On  December  24, 1996, 
the  United  States  moved  to  enter  a 
previous  Consent  Decree  for  the  Site  in 


which  Kerr-McGee  Chemical 
Corporation  and  Kerr-McGee 
Corporation  have  agreed  to  pay 
$20,000,000  to  the  Superfund.  The 
proposed  Consent  Decree  between  the 
United  States  and  Fleming  American 
does  not  resolve  the  potential  Uability  of 
the  other  five  defendants  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
&t>m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiual  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  of  America 
V.  Braselman  Corporation  et  al.,  DO) 
Ref.  No.  90-ll-2-«03A. 

The  proposed  Consent  Etecree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Hal  Boggs  Federal 
Building,  501  Magazine  Street,  2nd 
Floor,  New  Orleans,  Louisiana  70130; 
the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  Or  by  mall  fit)m  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $6.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  GroM. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2304  Filed  1-29-97;  8:45  am) 
■LLMQ  COOC  441S-1S-M 
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Federal  Bureau  of  Investigation 

DNA  Advisory  Board  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  that  the  DNA  Advisory 
Board  (DAB)  will  meet  on  February  20, 
1997,  from  1:30  pm  until  5:00  pm  «d 
February  22. 1997.  from  8:30  am  until 
12:00  pm  at  the  Marriott  Marquis,  1535 
Broadway,  New  York  Qty,  New  York 
10036.  All  attendees  will  be  admitted 
only  after  displaying  personal 
identification  which  bears  a  photograph 
of  the  attendee. 

The  DAB'S  scope  of  authority  is:  To 
develop,  and  if  appropriate,  periodically 
revise,  recommended  standards  for 
quaUty  assurance  to  the  Director  of  the 
FBI.  including  standards  for  testing  the 
proficiency  of  forensic  laboratories,  and 
forensic  analysts,  in  conducting  analysis 
of  DNA;  To  recommend  standards  to  the 
Director  of  the  FBI  which  specify 
criteria  for  quality  assurance  and 
proficiency  tests  to  be  appUed  to  the 
various  types  of  DNA  analysis  used  by 
forensic  laboratories,  including 
statistical  and  population  genetics 
issues  affecting  the  evaluation  of  the 
frequency  of  ocourence  of  DNA  profiles 
calculated  fivm  pertinent  population 
databaseCs):  To  recommend  standards 
for  acceptance  of  DNA  profiles  in  the 
FBI's  Combined  DNA  Index  System 
(CODIS)  which  take  account  of  relevant 
privacy,  law  enforcement  and  technical 
issues;  and.  To  make  recommendations 
for  a  system  for  grading  proficiency 
testing  performance  to  determine 
whether  a  laboratory  is  performing 
acceptably. 

The  purposes  of  the  meeting  on 
February  20  are  to  review  minutes  bom 
the  January  1997  meeting  and  allow  for 
public  comment  on  draft  quahty 
assurance  standards  for  forensic  DNA 
analysis.  At  the  February  22  meeting, 
the  Board  will  consider  and  vote  on  any 
changes  to  the  draft  standards,  and  then 
vote  to  recommend  DNA  analysis 
standards  to  the  FBI  Director. 

These  meetings  are  open  to  the  public 
on  a  first-come,  first  seated  basis. 
Anyone  wishing  to  address  the  DAB 
must  notify  the  Designated  Federal 
Employee  (DFE)  in  writing  at  least 
twenty-four  hours  before  3ie  DAB 
meets.  The  notification  must  include  the 
requestor's  name,  organizational 
affiliation,  a  short  statement  describing 
the  topic  to  be  addressed,  and  the 
amoimt  of  time  requested.  Oral 
statements  to  the  DAB  will  be  limited  to 
five  minutes  and  limited  to  subject 
matter  directly  related  to  the  DAB's 
agenda,  unless  otherwise  permitted  by 
the  Chairman. 


Any  member  of  the  pubUc  may  file  a 
written  statement  for  the  record 
concerning  the  DAB  and  its  work  before 
or  after  the  meeting.  Written  statements 
for  the  record  will  be  furnished  to  each  ° 
DAB  member  for  their  considerations 
and  will  be  included  in  the  official 
minutes  of  a  DAB  meeting.  Written 
statements  must  be  type-written  on  8W 
X  11"  xerographic  weight  pap>er,  one 
side  only,  and  bound  only  by  a  paper 
dip  (not  stapled).  All  pages  must  be 
numbered.  Statements  should  include 
the  Name,  Organizational  Affiliation, 
Address,  and  Telephone  number  of  the 
author(s).  Written  statements  for  the 
record  will  be  included  in  minutes  of 
the  meeting  immediately  following  the 
receipt  of  the  written  statement,  unless 
the  statement  is  received  within  three 
weeks  of  the  meeting.  Under  this 
circumstance,  the  written  statement  will 
be  included  with  the  minutes  of  the 
following  meeting.  Written  statements 
for  the  record  should  be  submitted  to 
the  DFE. 

Inquiries  may  be  addressed  to  the 
DFE,  Dr.  Randall  S.  Murch,  Chief, 
Scientific  Analysis  Section,  Laboratory 
Division,  Federal  Bureau  of 
Investigation,  J.  Edgar  Hoover  Building, 
Room  3266,  935  Pennsylvania  Avenue, 
Northwest,  Washington.  D.  C.  20535- 
0001,  (202)  324-4416,  FAX  (202)  324- 
1462. 

Dated:  January  22. 1997. 

Randall  S.  March, 

Chief,  Scientific  Analysis  Section,  Federal 
Bureau  of  Investigation. 

IFR  Doc.  97-2138  Filed  1-29-97;  8:45  am] 

BttXMO  CODE  4410-02-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-009)] 

NASA  Advisory  Council,  Advisory 
Commitlee  on  ttw  International  Space 
Station  (ACISS);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimdl.  Advisory  Committee 
on  the  International  Space  Station. 
DATES:  Tuesday.  February  18. 1997, 
from  8:30  a.m.  until  5:00  p.m.  and 
Wednesday,  February  19, 1997,  from 
12:30  p.m.  until  2KM)  p.m. 


ADDRESSES:  NASA  Headquarters,  MIC  7. 
300  E  Sfreet,  SW,  Washington  DC, 
20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  W.  Michael  Hawes,  Code  M-4, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-0242. 

SUPP1.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room,  on 
Tuesday,  February  18, 1997,  and  from 
12:30  p.m.  imtil  2:00  p.m.  on 
Wednesday,  February  19, 1997.  The 
agenda  for  the  meeting  is  as  follows: 
— ^Program  Status  Update 
— SPACEHAB  Presentation 
— ^Task  Group  Reports 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  23, 1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(PR  Doc.  97-2253  Filed  1-29-97;  8:45  am] 
BNJJNG  COOE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  U.S.  Nudear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solidtation  of 
pubUc  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the 
Requirement  To  Be  Sidmiitted 

1.  The  title  of  the  information 
collection:  Reports  Concerning  Possible 
Non-Routine  Emergency  Generic 
Problems. 

2.  Current  OMB  approval  number: 
3150-0012. 

3.  How  often  the  collection  is 
required:  (Dn  occasion. 

4.  Who  is  required  or  asked  to  report: 
Nuder  power  plant  and  materials 
applicants  and  licensees. 

5.  The  number  of  annual  respondents: 
210  (110  reactor  Ucensees:  100  materials 
licensees). 


UMI 
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6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  46,200  (420  hours  per  reactor 
licensee  respondent);  10,000  (100  hoius 
per  materials  licensee  respondent). 

7.  Abstract:  NRC  is  requesting 
approval  authority  to  collect 
information  concerning  non-routine, 
emergency  generic  problems  which 
would  require  prompt  action  from  NRC 
to  preclude  potential  threats  to  public 
health  and  safety. 

Submit,  by  March  31, 1997  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  firee  of  charge 
at  the  NRC  PubUc  Document  Room, 
2120  L  Street  NW,  (lower  level), 
Washington,  DC  Members  of  the  public 
who  are  in  the  Washington,  DC  area  can 
access  this  dociunent  via  modem  on  the 
Public  Dociunent  Room  Biilletin  Board 
(NRC's  Advanced  Copy  Document 
Library),  NRC  subsystem  at  FedWorld, 
703-321-3339.  Members  of  the  public 
who  are  located  outside  of  the 
Washington,  DC  area  can  dial  Fed 
World,  1-800-303-9672,  or  use  the 
FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  dociunent 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  Fed  World  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  dociunent  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209.  or  within  the 
Washington.  DC  area  at  202-634-3273. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission,  T-6  F33. 
Washington.  DC  20555-0001,  by 
telephone  at  (310)  415-7233.  ot  by 
Internet  electronic  mail  ait 
BJSIONRCGOV. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  January.  1997. 


For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  97-2328  Filed  1-29-97;  8:45  am] 
BIUMQ  CODE  78W-ei-M 

[Docket  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Company; 
Notice  of  WIthdrawai  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Commonwealth 
Edison  Company  (ComEd.  the  licensee) 
to  withdraw  its  May  19, 1995, 
application  proposing  to  amend  Facility 
Operating  License  Nos.  NPF-11  and 
NPF-18  for  the  LaSalle  County  Station, 
Units  1  and  2,  located  in  LaSalle 
Coimty,  Illinois. 

The  proposed  amendment  would 
have  revised  the  technical  specifications 
(TS)  by  extending  the  siuveillance 
interval  for  visual  inspection  of  certain 
fire  protection  valves  bom  every  31 
days  to  once  per  18  months. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  July  5, 1995  (60 
FR  35067).  However,  by  letter  dated  July 
15, 1996,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  19, 1995,  and 
the  licensee's  letter  dated  July  15, 1996, 
which  withdrew  the  application  for 
license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Conunission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Jacobs  Memorial  Library, 
Illinois  Valley  Community  College, 
Oglesby,  Illinois  61348. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Doana  M.  Skay, 

Project  Manager,  Project  Directorate— ni-2. 
Division  of  Reactor  Projects— lU/IV.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-2327  Filed  1-29-97;  8:45  am] 


FEDERAL  REQISTER  CrTATION  OF  PREVIOUS 

ANNOUNCEMENT:  FR  Vol.  62,  No.  7. 

Friday,  January  10, 1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETING:  10:00  a.m.,  February  3, 

1997. 

CHANGES  IN  THE  MEETING: 

Reconsideration  of  Order  No.  1145  in 

Docket  No.  C96-1  to  be  considered  also. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Margaret  P.  Crenshaw,  Secretary,  Postal 

Rate  Commission,  Suite  300, 1333  H 

Street,  NW,  Washington,  DC  20268- 

0001,  Telephone  (202)  789-6840. 

Margaret  P.  Crenshaw. 

Secretary. 

[FR  Doc.  97-2367  Filed  1-27-97;  4:38  pm] 

■aiMO  CODE  7710-FW-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[FMesM  No.  34-38204;  Flla  No.  SR-OPRA- 
97-1] 

Options  Price  Reporting  Authority; 
Notice  of  Rling  and  Immediate 
Effectiveness  of  AmeiHJment  to  OPRA 
Fee  Schedule  Revising  the  Device- 
Based  Information  Fees  Payable  by 
Professional  SubscrilMrs  to  OPRA's 
Basic  Service  and  Implementing  a  New 
Enterprise  Rats  Professional 
Sutwcriber  Fee  as  an  Altemathre  to  the 
Devic*-B8sed  Fee 

January  24, 1997. 

Piusuant  to  Rule  llAa3-2  uuder  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  notice  is  hereby  given 
that  on  January  8, 1997,  the  Options 
Price  Reporting  Authority  ("OPRA") » 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
(Rotation  Information  ("Plan").  The 
amendment  revises  the  device-based 
information  fees  payable  by  professional 
subscribers  to  OPRA's  basic  service. 
Moreover,  OPRA  is  establishing  a  new 
"enterprise  rate"  professional  subscriber 
fee  as  an  alternative  to  the  device-based 
fee  applicable  to  members  of  OPRA's 


POSTAL  RATE  COMMISSION 

Sunshine  Act  Meeting 

NAME  OF  AQBICY:  Postal  Rate 
Commission. 


I  OPRA  is  ■  National  Market  System  Plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act  and  Rule  llAa3-2 
thereunder.  Securities  Exchange  Act  Release  No. 
1763«  (Mar.  18. 1981). 

The  Plan  provides  for  the  coUectioa  and 
dissemination  of  last  sale  and  quotation  infannation 
oo  optioos  that  are  traded  on  the  fiv«  member 
mwriLttf^  The  five  exchanges  which  agreed  to  the 
OPRA  Plan  are  the  Americen  Stock  Rxrhenge 
("AMEX"):  the  C3iicago  Boerd  Options  Exchange 
("CBOE");  the  New  Yotk  Stock  Exchange  ("NYST): 
the  Pacific  Stock  Exchange  ("PSE"):  and  the      ~ 
Philadelphia  Stock  Exchange  ("PHLX"). 
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participant  exchanges.  OPRA  has 
designated  this  proposal  as  establishing 
or  changing  a  fee  or  other  charge 
collected  on  behalf  of  all  of  the  OPRA 
participants  in  connection  with  access 
to  or  use  of  OPRA  facilities,  permitting 
the  proposal  to  become  effective  upon 
Sling  pursuant  to  Rule  llAa3-2(c)(3](i) 
under  the  Exchange  Act.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons  on  the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

The  purpose  of  the  amendment  is  to 
revise  the  fees  payable  to  OPRA  by 
professional  subscribers  for  access  to 
OPRA's  basic  service,  which  consists  of 
market  data  and  related  information 
pertaining  to  equity  and  index  options 
COPRA  data").*  Professional 
subscribers  are  those  persons  that 
subscribe  to  OPRA  data  and  do  not 
quaUfy  for  the  reduced  fees  charged  to 
nonprofessional  subscribers.  OPRA's 
professional  subscriber  fees  were  last 
revised  in  January  1996  pursuant  to  a 
Plan  amendment  that  initially  proposed 
a  program  of  fee  revisions  to  be 
implemented  in  stages  over  a  four-year 
period.3  Subsequently,  OPRA  withdrew 
that  Bling  and  filed  instead  only  the  first 
stage  of  the  fee  revision  program,  with 
the  understanding  that  the 
implementation  of  the  remaining  stages 
would  be  the  subject  of  separate  filings.'* 

As  was  the  case  with  the  first  stage, 
this  amendment  is  intended  to  increase 
OPRA  revenues  derived  from  device- 
based  subscriber  fees  by  less  than  5%  in 
order  to  permit  a  greater  share  of  the 
costs  of  collecting,  consolidating, 
processing  and  transmitting  OPRA  data 
to  be  covered  by  these  fees,  while  at  the 
same  time  continuing  the  process  of 
simpUfying  the  structure  of  the 
professional  subscriber  fee  by  reducing 
the  number  of  pricing  tiers  for  purposes 
of  the  volume  discoimt  in  the  per  device 
fee. 

The  proposed  changes  in  the  level  of 
OPRA's  device-based  professional 
subscriber  fees  will  reduce  the  fees  paid 
by  smaller  subscribers  and  increase  the 
fees  paid  by  larger  subscribers.^ 


>  Informatiaa  perUining  to  foreign  cuirency 
options  CFCO»)  is  provided  through  OPRA's  FCO 
Service,  which  fees  are  not  affected  by  this  filing. 

>  See  Securities  Exchange  Act  Release  No.  36364 
(October  12, 1995).  60  FR  54093  (October  19.  1995). 

*  See  Securities  Exchange  Act  Release  No.  36817 
(February  7, 1996),  61  FR  5S27  (February  14. 1996). 

'The  proposed  tiers  are  as  follows:  (1)  For  1-9 
devices,  members  pay  $23.00  per  device,  and  non- 
members  pay  S24.00  per  device:  (2)  for  10-29 
devices,  members  pay  $14.00  per  device,  and  non- 
mombers  pay  $19.00  per  device;  (3)  for  30-99 
devices,  members  pay  Si  1.00  per  device,  and  non- 
membors  pay  S19lOO  per  device;  (4)  br  100-749 


Subscriber  having  less  than  four  devices 
will  see  their  per  device  fees  Reduced  by 
$11  per  month,  while  subscribers 
having  from  four  to  nine  devices  will 
see  no  change  in  their  fees.  On  the  other 
hand,  per  device  fees  for  larger 
subscribers  that  do  not  elect  the 
alternative  enterprise  rate  described 
below  will  increase  by  amounts  ranging 
from  $.35  to  $.60  for  members  of 
OPRA's  participant  exchanges,  with 
somewhat  higher  increases  for  certain 
categories  of  non-members,  as  a  result  of 
the  reduction  in  the  number  of  non- 
member  volume  discount  tiers  from  six 
to  three.  Moreover,  subscriber  fees 
charged  to  members  will  be  discounted 
by  2%  for  members  who  preauthorize 
payment  by  electronic  funds  transfer 
through  an  automated  clearinghouse 
system. 

As  an  alternative  to  the  traditional 
device-based  subscriber  fee,  this 
amendment  also  proposes  the  adoption 
of  a  new  "enterprise  rate"  subscriber 
fee,  which  will  permit  members  of 
OPRA's  participant  exchanges  to  pay  a 
flat  monthly  fee  and  thereby  be 
authorized  to  access  OPRA  data  on  any 
number  of  devices  at  no  additional  cost. 
The  enterprise  rate  is  based  on  the 
number  of  registered  representatives 
employed  by  the  subscriber,  and  is  $10 
per  month  per  registered  representative 
in  member  firms  having  up  to  20,000 
registered  representatives,  and  $7.50  per 
month  per  roistered  representative  in 
member  firms  having  more  than  20,000 
registered  representatives.  There  is  a 
minimum  monthly  fee  of  $2,000  for 
member  firms  electing  the  enterprise 
rate.  OPRA  beheves  the  enterprise  rate 
fee  will  be  advantageous  to  a  number  of 
subscribers  because  it  will  lower  their 
cost  of  access  to  OPRA  data  and 
eliminate  the  burden  of  keeping  track  of 
and  reporting  to  OPRA  the  numoer  of 
their  devices,  and  also  because  it  will 
give  firms  the  flexibility  to  increase 
access  to  OPRA  data  without  additional 
cost.  Because  the  enterprise  rate  is  based 
on  a  member  firm's  number  of 
representatives  registered  with  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"),  the  rate  is  only 
applicable  to  member  firm  locations  in 
the  United  States.  Non-U.S.  offices  of 
member  firms  will  continue  to  pay  the 
device-based  fee  with  respect  to  those 
offices,  although  at  a  volume  discoimted 
rate  that  takes  into  accoimt  all  of  their 
OPRA-enabled  devices  throughout  the 
world,  including  those  devices  in  the 

devices;  members  pay  $11.00  per  device,  and  non- 
members  pay  $12.75  per  device;  and  (5)  for  750> 
devices,  members  pay  $9.00  per  device,  and  non- 
members  pay  $12.75  per  device. 


United  States  to  which  the  enterprise 
rate  fee  may  apply. 

OPRA  is  proposing  these  fee  changes 
because,  as  a  result  of  the 
implementation  of  systems  and 
equipment  upgrades  and  additions  in 
order  to  increase  the  capacity  and 
enhance  the  reliability  and  security  of 
the  OPRA  system,  the  costs  of 
collecting,  processing,  consolidating 
and  disseminating  OPRA  data  have 
continued  to  increase.  OPRA  anticipates 
continued  escalation  of  these  costs. 
OPRA  states  that  the  device-based  fee 
increases  provided  for  in  the  proposed 
amendment  are  intended  to  cover  these 
costs.  At  the  same  time,  by  introducing 
the  new  enterprise  rate  subscriber  fee, 
OPRA  will  be  able  to  lower  its  costs  of 
administration  by  eliminating  the  need 
to  keep  track  of  subscriber  device 
coimts,  fmd  will  pass  on  a  portion  of 
these  savings  to  enterprise  rate 
subscribers  in  the  form  of  lower  overall 
costs  of  access.  OPRA  proposes  to 
implement  the  new  fee  structure 
beginning  on  March  1, 1997. 

n.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3).  the 
amendment  is  effective  upon  filing  with 
the  Commission.  The  Commission  may 
simimarily  abrogate  the  amendment 
within  60  days  of  its  filing  and  require 
refiling  and  approval  of  the  amendment 
by  Commission  order  pursuant  to  Rule 
llAa3-2(c)(2).  if  it  appears  to  the 
Commission  that  sudi  action  is 
necessary  or  appropriate  in  the  public 
interest;  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
maricets;  to  remove  impediments  to,  and 
perfect  the  mechanisms  of.  a  National 
Market  System;  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Exchange  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  and  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  rislating  to  the 
proposed  rule  change  between  the 
commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  S 
U.S.C.  552,  vrill  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  offices  of  OPRA.  All 
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submissions  should  refer  to  file  niunber 
SR-OPRA-97-1  and  should  be 
submitted  by  February  15, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. " 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  97-2257  Filed  1-29-97;  8:45  ami 
BIUJNQ  COOE  a010-«1-M 


[Release  No.  34-38202;  FHe  No.  SR-Ahmx- 

SeH-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendments  Nos.  1 
and  2  Thereto  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  an  Increase 
in  Narrow-Baaed  Index  Option  Position 
and  Exercise  Limits 

January  23, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectuities  Exchange  Act  of  1934 
("Act") »  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  November 
1, 1996,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Amex  subsequently  filed  Amendment 
No.  1  to  the  proposed  rule  change  on 
November  15. 1996  ^  and  Amendment 
No.  2  to  the  proposed  rule  change  on 
January  16, 1997.*  The  Exchange  has 
requested  accelerated  approval  for  the 
proposal.  This  order  approves  the 
Amex's  proposal,  as  amended,  on  an 
accelerated  basis  and  solicits  comments 
from  interested  persons. 


■  17  CFR  200.3O-3(a)(29). 

>  15  U.S.C  §  78a(b)(l)  (1988). 
»17CFR240.19b-4. 

>  See  lener  from  Claudia  Crowley,  Special 
Counsel,  Legal  and  Regulatory  Policy,  Amex.  to 
Matthew  Morris,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  15, 
1996  ("Amendment  No.  1").  In  Amendment  No.  1, 
the  Amex  amended  its  rule  filing  to  restate  Item  3(a) 
in  order  to  correct  various  errors  contained  in  the 
original  niing  and  withdrew  its  request  that  the 
prcposed  rule  change  be  given  accelerated 
effectiveness  pursuant  to  Section  19(b)(2)  of  the 
Act 

*  See  letter  from  Claudia  Crowley.  Special 
Counsel,  Legal  and  Regulatory  Policy.  Amex,  to 
Matthew  Morris,  Division,  Commission,  dated 
January  16, 1997  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  Amex  withdrew  its  request 
that  the  Computer  Technology  Index  be  given 
preferential  treatment  with  respect  to  position  and 
exercise  limits  and  renewed  its  request  that  the 
proposed  rule  change  be  given  accelerated 
effBctivaness  pursuant  to  Section  l9(bX2)  of  the 
Act 


I.  Self-Regulatory  Oiganization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoaed  Rule  Change 

The  Amex  is  proposing  to  amend 
Exchange  Rule  904C  to  increase  position 
and  exercise  limits  for  narrow-based 
index  options  fit)m  6,000, 9,000,  or 
12,000  contracts  to  9,000, 12,000,  or 
15,000  contracts.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  ofj  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  m  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Ch^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rules  904C  and  905C 
provide  that  position  and  exercise  limits 
for  narrow-based  index  options  be  set  at 
one  of  three  levels  depending  upon  the 
weightings  of  the  component  securities 
in  such  narrow-based  index.  Currently, 
a  narrow-based  index  option  will  have 
a  6,000  contract  limit  if  a  single 
component  security  accounts  for  more 
than  30%  of  the  index  value;  a  9,000 
contract  limit  if  a  single  component 
security  accoimts  for  more  than  20% 
(but  less  than  30%)  of  the  index  value 
or  any  five  component  securities 
together  accoimt  for  more  than  50%  of 
the  index  value;  and  a  12,000  contract 
limit  for  those  narrow-based  indexes 
that  do  not  fall  within  any  one  of  the 
other  categories. 

According  to  the  Exchange,  stringent 
position  limits  create  difficulties  for 
investors  in  narrow-based  index 
options,  especially  for  those 
institutional  investors  who  own  large 
portfolios  of  the  component  securities 
and  who  generally  use  the  options 
markets  to  hedge  those  portfolios. 
Therefore,  the  Exchange  proposes  an 


>  Position  limits  impose  a  ceiling  on  the  number 
of  option  contracts  which  an  investor  or  group  of 
investors  acting  in  concert  may  hold  or  write  in 
each  class  of  options  on  the  same  side  of  the  market 
(/.«.,  aggregating  long  calls  and  short  puts  or  long 
puts  and  short  calls).  Exercise  limits  prohibit  an 
investor  or  group  of  investors  acting  in  concert  from 
exercising  more  than  a  specified  number  of  puts  or 
calls  in  a  particular  class  writhin  five  consecutive 
business  days. 


increase  in  the  position  and  exercise 
limits  to  9,000  for  the  lowest  level; 
12,000  for  the  middle  level;  and  15,000 
for  the  highest  level. 

The  Exchange  believes  that  this 
increase  in  position  and  exercise  limits 
is  appropriate  in  that  the  current  limits 
have  been  in  place  since  November  30, 
1995,^  and  the  proposed  increases  are 
consistent  with  the  Commission's 
gradual  approach  to  increase  position 
and  exercise  limits.  According  to  the 
Exchange,  in  the  past  year,  there  has 
been  a  notable  increase  in  narrow-based 
index  option  trading.  For  example, 
through  September  1996,  narrow-based 
index  option  volume  has  increased  42% 
over  all  of  1995.  As  discussed  above,  the 
Exchange  believes  that  these  increases 
are  needed  by  investors  and  will  thus 
increase  the  depth  and  liquidity  of  the 
market  for  narrow-based  index  options 
without  causing  any  market  disruption. 
In  addition,  the  Exchange  will  continue 
to  monitor  and  surveil  for  manipulation 
and  violations  of  the  position  and 
exercise  limits  throu^  the  use  of  the 
monitoring  systems  ctirrently  in  place. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  ^(b)  of  the  Act  in  general  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  befieve  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  sofidted  nor 
received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 


•See Securities  Exchange  Act  Ralaaae  Na  36537 

(November  30, 1995).  60  FR  62916  (Daoembv  7. 
1995)  (order  establishing  fxisition  and  exercise 
limits  for  narrow-based  index  optioiu  at  6,000, 
9,000  or  12,000  contracts)  (Amex-95-45). 
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Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Ames-96- 
41  and  should  be  submitted  by  February 
20, 1997. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6(b)(5) 
thereunder. 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  bad  rules  imposing  limits  on  the 
aggregate  number  of  option  contracts 
that  a  member  or  customer  can  hold  or 
exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  large 
options  positions  that  can  be  used  or 
might  create  incentives  to  manipulate  or 
disrupt  the  imderlying  market  so  as  to 
benefit  the  options  position.  At  the  same 
time,  the  Commission  has  recognized 
that  option  position  and  exercise  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  spedaUsts  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market. 

In  this  regard,  the  Amex  has  stated 
that  the  ciurent  position  limits 
discourage  market  participation  by 
certain  large  investors  and  the 
institutions  that  compete  to  facilitate 
their  trading.  In  addition,  the  Amex 
notes  that  index  option  trading  volume 
has  increased  significantly  since  1995, 
when  the  current  industry  index  option 
position  limits  were  established.  In  light 
of  the  increased  volume  of  narrow-based 
index  option  trading  and  the  needs  of 
investors  and  market  makers,  the 
Commission  believes  that  the  Amex's 
proposal  is  a  reasonable  effort  to 


accommodate  the  needs  of  maricet 
participants. 

In  addition,  the  Commission  notes 
that  the  proposal,  while  increasing  the 
positions  limits  for  narrow-based  index 
options,  continues  to  reflect  the  unique 
characteristics  of  each  index  option  and 
maintains  the  structure  of  the  current 
three-tiered  system.  Specifically,  the 
lowest  proposed  limit,  9,000  contracts, 
will  apply  to  narrow-based  index 
options  in  which  a  single  imderlying 
stock  accounts  for  30%  or  more  of  the 
index  value  during  the  30-day  period 
immediately  preceding  the  Exchange's 
review  of  industry  index  option 
positions  limits.  A  position  limit  of 
12,000  contracts  will  apply  if  any  single 
imderlying  stock  accounts,  on  average, 
for  20%  or  more  of  the  index  value  or 
any  five  underlying  stocks  account,  on 
average  for  more  than  50%  of  the  index 
value,  but  no  single  stock  in  the  group 
accounts,  on  average,  for  30%  or  more 
of  the  index  value  during  the  30-day 
period  immediately  preceding  the 
Exchange's  review  of  industry  index 
option  position  limits.  The  15,000 
contract  limit  will  apply  only  if  the 
Exchange  determines  that  the 
conditions  requiring  either  the  9,000 
contract  limit  or  the  12,000  contract 
limit  have  not  occurred. 

The  Commission  believes  that  the 
proposed  increases  for  the  three  tiers  of 
25%,  33%,  and  50%,  for  highest  to 
lowest,  respectively,  appear  to  be 
appropriate  and  consistent  with  the 
Commission's  evolutionary  approach  to 
position  and  exercise  limits.  In  this 
regard,  the  absence  of  discernible 
manipulative  problems  under  the 
current  three-tiered  position  and 
exercise  limit  system  for  narrow-based 
index  options  leads  the  Commission  to 
conclude  that  the  increases  proposed  by 
the  Exchange  are  warranted.  The 
Commission  recognizes  that  there  are  no 
ideal  limits  in  the  sense  that  options 
positions  of  any  given  size  can  be  stated 
conclusively  to  be  free  of  any 
manipulative  concerns.  Based  upon  the 
absence  of  discernible  manipulation  or 
disruption  problems  under  current 
limits,  however,  the  Commission 
believes  that  the  proposed  limits  can  be 
safely  considered.  Accordingly,  the 
Commission  believes  that  the  Amex's 
proposed  increases  of  existing  position 
and  exercise  limits  for  narrow-based 
index  options  is  appropriate.' 


The  Commission  notes  that  the 
Exchange  has  had  considerable 
experience  monitoring  the  current  three- 
tiered  framework  in  narrow-based  index 
options.  The  Commission  has  not  found 
that  differing  position  and  exercise  limit 
requirements  based  on  the  particular 
options  product  to  have  created 
programming  or  monitoring  problems 
for  securi^es  firms,  or  to  have  led  to 
significant  customer  confusion.  Based 
on  the  current  experience  in  handling 
position  and  exercise  limits,  the 
Commission  believes  that  tEe  proposed 
increase  in  position  and  exercise  limits 
for  narrow-based  index  options  will  not 
cause  significant  problems. 

Finally,  the  Commission  believes  that 
the  Exchange's  surveillance  programs 
are  adequate  to  detect  and  to  deter 
violations  of  position  and  exercise 
limits  as  well  as  to  detect  and  deter 
attempted  manipulative  activity  and 
other  trading  abuses  through  the  use  of 
such  illegal  positions  by  market 
participants. 

The  Commission  finds  good  cause  to 
approve  the  proposal,  as  amended,  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  On  October  24, 
1996,  the  Commission  approved  an 
identical  proposal  for  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx").8  The 
Phlx's  proposal  was  subject  to  the  full 
comment  period  and  generated  no 
responses.  Amendments  Nos.  1  and  2 
conformed  the  Amex's  rule  filing  to  the 
Phlx's  proposal.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis.    . 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) «  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-96— 41),  as  amended,  is  hereby 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

MargarH  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-2260  Filed  1-29-97;  8:45  am] 

MUJNQ  CODE  80ie-01-M 


'  The  Commission  continues  to  believe  that 
proposals  to  increase  position  limits  and  exercise 
limits  must  be  justified  and  evaluated  separately. 
After  reviewing  the  proposed  exercise  limits,  along 
with  the  eligibility  criteria  for  each  tier,  the 
Commission  has  concluded  that  the  proposed 
exercise  limit  increases  for  the  three-tiered 
framework  do  not  raise  manipulation  problems  or 


increase  concerns  over  market  disruption  in  the 
underlying  securities. 

•See  Securities  Exchange  Act  Release  No.  37863 
(October  24, 1996).  61  FR  S6599  (November  1  1996) 
(order  establishing  position  and  exercise  limits  for 
narrow-based  index  options  at  9.000, 12,000,  or 
15.000  contracts)  (Phlx-96-33). 

•15U.S.C.  78s(b)(2)(1988). 

•017  CFR  200.30-3(aHl2). 
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[RetoSM  No.  34-38197;  Fito  Na  SR-OCC- 
96-13] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  of 
Proposed  Rule  Change  Amending  tlie 
Definitions  of  Trading  Limits  and 
Maximum  Potential  System  Exposure 

January  23, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  26, 1996,  Delta  Clearing 
Cprp.  ("DCC")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  and  on  January  10, 
1997,  filed  an  amendment  to  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  items 
have  been  prepared  primarily  by  IXC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DCC  is  proposing  amendments  to  its 
over  the  counter  options  trading  system 
procedures  and  its  procediues  for 
repiuchase  and  reverse  repurchase 
agreements  ("repo").  In  addition,  DCC  is 
proposing  to  issue  a  new  policy 
statement  96-02.^  The  amendments 
would  provide  DCC  greater  flexibility  to 
address  credit  or  liquidity  difficulties 
with  its  participants  by  providing  that 
DCC  would  not  be  obligated  to  reject  a 
transaction  which  exceeds  a 
participant's  "exposure  limits"  if  DCC 
determines  that  the  additional  risk  of 
such  transaction  to  the  system  is  de 
minimis.  The  amendments  also  clarify 
and  limit  the  circiunstances  imder 
which  margin  funds  due  and  owing 
from  participants  may  be  deducted  for 
purposes  of  determining  the  "maximum 
potential  system  exposure"  ("MPSE"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission, 
DCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DCC  has  prepued 
sumnuuies,  set  forth  in  sections  (A),  (B), 


« 15  U.S.C  78«(b)(l). 

2  Policy  Sutement  96-02,  which  describes  the 
remedial  steps  XC  will  take  to  correct  a 
participant's  violation  of  its  exposure  limits  is 
attached  as  Exhibit  A  to  this  notice. 


and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  amends 
four  DCC's  procedures  and  the  issuance 
of  Policy  Statement  96-02.  First,  the 
term  "trading  limit"  will  be  changed  to 
"exposure  Hmit."  Second,  the 
consequences  of  a  participant  exceeding 
its  exposure  limit  are  clarified  so  that  a 
participant  may  continue  to  effect  trades 
for  clearance  and  settlement  in  the  repo 
clearing  system  or  the  options  clearing 
system  if  DCC  determines  that  the  risk 
involved  is  de  minimis  (i.e.,  the 
additional  exposure  is  less  than  5%). 
The  processes  for  rejecting  trades,  for 
notification  of  the  affected  participants, 
and  for  related  matters  are  described  in 
proposed  PoUcy  Statement  96-02.  In  the 
event  that  a  participant  exceeds  its 
exposure  limit  twice  or  more  in  one 
month,  the  revised  rule  would  obligate 
DCC  to  review  with  the  participant  and 
the  insurer,  if  necessary,  whether  to 
change  the  participant's  exposure  limit. 
These  changes  would  clarify  the  intent 
that  the  scope  of  DCC's  procediu-es  is  on 
the  regulation  of  trade  clearance  and 
settlement  through  DCC's  facilities  and 
not  on  the  general  trading  activities  of 
participants.  These  changes  also  would 
provide  greater  flexibility  to  DCC  to 
address  credit  or  Uquidity  difficulties 
with  its  participants.  Third,  Sections 
204  and  2204,  and  the  definitions  of 
"exposure  limit"  in  Section  101  and 
2101,  are  amended  to  clarify  that  each 
participant  has  one  exposiue  limit 
applicable  to  all  transactions  in  the 
system.  Fourth,  the  definition  of  MPSE 
in  the  procedures  is  revised  to  clarify 
and  limit  the  circumstances  imder 
which  margin  funds  due  and  owing 
irom  participants  may  be  deducted  for 
purposes  of  determining  MPSE.  Under 
the  proposed  amendment,  DCC  would 
continue  to  include  as  a  credit  in 
calculating  MPSE  those  margin  funds 
due  and  owing  from  such  participants  at 
or  before  the  immediately  succeeding 
settlement  time  that  were  called  for  by 
DCC  in  the  ordinary  course  of  entering 
trades  into  the  options  or  repo  clearing 
systems,  that  were  reflected  in  the  daily 
margin  report  and  that  were  not  an 
additional  margin  requirement  pursuant 
to  Section  603  or  2603  of  DCC 
procedures.  This  clarification  should 
reduce  the  possibility  that  margin  calls 
designed  to  reduce  DCC's  credit 


exposure  inadvertently  compound  that 
exposure. 

DCC  beUeves  that  the  proposed  rule 
change  is  consistent  with  Section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  EX^C,  and  in 
particular  with  Section  17A(b)(3)(F)  of 
the  Act  '*  which  requires  that  a  clearing 
agency  be  organized  and  its  rules  be 
organized  and  its  rules  be  designed, 
among  other  things,  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions,  to 
safeguard  funds  and  securities  in  DCC's 
possession  and  control,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
DCC  believes  the  proposed  rule  change 
will  permit  wider  utilization  of  the 
system  by  providing  greater  flexibility  to 
address  credit  or  Uquidity  difficulties 
with  its  participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DCC  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piuposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

lU.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  son  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  N.W., 


3  The  Commission  has  modified  parts  of  these 
statements. 


♦15U.S.C7«(j-l(bX3KF). 


4558 Federal  Register  /  Vol.  62.  No.  20  /  Thursday,  January  30.  1997  /  Notices 


Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DCC.  All  submissions  should 
refer  to  the  file  number  SR-DCC-96-13 
and  should  be  submitted  by  Fi^bruary 
20, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

Policy  Statement  96-02 

Exposure  Limit  Violations;  Corrective 
Action  Steps 

Introduction 

The  purpose  of  this  Policy  Statement 
is  to  describe  the  remedial  steps  risk 
management  and  clearing  personnel 
will  take  to  correct  a  Participant's 
violation  of  such  Participant's  Exposure 
Limit.  All  capitaUzed  terms,  imless  the 
context  otherwise  requires,  shall  have 
the  meanings  set  forth  in  the  Procedures 
for  Option  Contracts  and  Procedures  for 
Repurchase  and  Reverse  Repurchase 
Agreements  ("Repos").  The  Participant's 
Exposiire  Limit  is  prescribed  at  the  time 
such  Participant's  is  admitted  to  the 
System  baseid  on  a  credit  and  liquidity 
analysis  of  the  Participant  by  Risk 
Management  personnel  in  consultation 
with  CapMac  and  may  be  changed  from 
time  to  time  at  the  direction  of  risk 
management  personnel  and  in 
consultation  with  CapMac.  An  Exposure 
Limit  represents  the  aggregate 
incremental  margin  which  may  be  due 
from  a  Partici{»ant  for  a  prospective 
Business  Day  one  Business  Day  hence  as 
a  consequence  of  such  Participant's  net 
Short  Positions  and  Exercised  Options 
with  respect  to  Option  Contracts  and  net 
Long  and/or  Short  Positions  with 
respect  to  Repos. 

Each  day,  before  accepting  trades  for 
submission  in  the  clearing  systems. 
Delta  will  determine  whether  a 
Participant's  potential  incremental 
margin  due  with  respect  to  positions 
and  trades  exceeds  each  Participant's 
pre-set  Exposiu«  Limit."  Such  Exposure 


Limit  is  the  mathematical  net  of  the 
exposure  derived  from  Option  Contracts 
and  Repos.  Risk  management  shall  be 
delegated  with  the  authority  to  monitor 
each  Participant's  compliance  with 
remaining  at  or  below  such  Participant's 
assigned  Exposure  Limit.  In  the  event  a 
Participant  exceeds  their  assigned 
Exposure  Limit,  risk  management 
personnel  shall  be  responsible  for  taking 
remedial  action  to  correct  such 
violation. 

Remedial  Steps 

Risk  management  personnel  shall  take 
the  following  sequential  steps  to  address 
and/or  correct  a  violation  of  a 
prescribed  Exposure  Limit: 

1.  E)etermine  that  a  violation  has 
taken  place  by  first,  reviewing  the 
Participant's  open  positions  and  second, 
by  comparing  the  effect  any  newly 
executed  positions  may  have  on  such 
previously  outstanding  open  positions. 

2.  Previously  open  positions  may 
exacerbate  the  Exposure  Limit  violation 
due  to  market  changes  in  the  securities 
underlying  such  open  positions  or, 
alternatively,  market  changes  with 
respect  to  such  open  positions  may  have 
ameliorated  the  effect  of  the  Exposure 
Limit  violation. 

3.  After  determining  the  effect  of 
market  changes  on  open  positions,  risk 
management  personnel  shall  determine 
the  residual  magnitude  of  the  remaining 
excess,  if  any,  over  the  Participant's 
Exposure  Limit. 

4.  Risk  management  personnel  shall 
determine  if  the  Participant  has 
maintained  any  excess  margin  in  such 
Participant's  Account.  Such  excess 
margin  may  take  the  form  of  collateral 
held  and  not  yet  returned  to  such 
Participant  at  the  request  of  such 
Participant.  In  the  event  such 
Participant  has  maintained  such  excess 
margin,  risk  management  shall 
determine  whether  such  excess  margin 
is  sufficient  to  cover  the  Exposure  Limit 
violation. 

5.  In  the  event  there  is  no  excess 
margin,  risk  management  personnel 
shall  determine  whether  the  magnitude 
of  the  violation  is  material  or  de 
minimus.  As  a  general  matter,  a  de 
minimus  violation  shall  be  construed  to 
be  5%  or  less  of  such  Participant's 
Exposure  Limit. 

6.  If  the  violation  is  determined  to  be 
de  minimus,  no  further  remedial  action 
is  required.  If  the  violation  is 
determined  to  be  material  (i.e.  in  excess 
of  5%  of  such  Participant's  Exposure 
Limit),  then  further  remedial  action  is 
required.  If  a  de  minimus  exposure  limit 
occurs  more  than  twice  within  thirty 
days.  Risk  Management  Personnel  will 


consider  whether  to  change  the 
Exposure  Limit. 

7.  Risk  management  personnel  are 
authorized  to  inform  the  Participant  that 
such  Participant  may  not  submit  any 
additional  transactions  unless  such 
transactions  have  the  effect  of  reducing 
such  Participant's  Exposure  Limit.  In 
addition,  risk  management  personnel 
are  authorized  and  shall  request  intra- 
day  margin  frt)m  the  Participant.  In  the 
event  intra-day  margin  is  not 
forthcoming,  risk  management 
personnel  are  authorized  to  reject 
transactions  which  resulted  in  the 
Participant  exceeding  their  Exposure 
Limit  which  are  otherwise  not 
liquidating  transactions.  Risk 
management  personnel  shall  inform  the 
Participant  subject  to  the  Exposure 
Limit  violation  that  no  additional 
transactions  may  be  submitted  by  such 
Participant,  unless  such  transactions 
have  the  effect  of  reducing  or 
eliminating  the  violation.  Risk 
management  personnel  shall  also  inform 
Authorized  Brokers  that  all  transaction 
effected  by  the  violation  Participant 
shall  be  rejected  unless  such 
transactions  have  the  effect  of  reducing 
or  eliminating  the  violation  until  further 
notice.  Accordingly,  each  such 
transaction  effected  by  an  Authorized 
Broker  shall  be  reviewed  on  a  trade  by 
trade  basis. 

8.  In  the  interests  of  minimizing  the 
financial  impact  on  Participants, 
including  those  Participants  in  good 
standing  who  have  executed 
transactions  opposite  a  Participant 
subject  to  an  E^qiosure  Limit  Violation, 
risk  management  personnel  shall  first 
reject  the  most  recently  executed  but  not 
yet  settled  forward  start  Repo  trades.  In 
the  event  the  Participant  has  not 
effected  any  unsettled  forward  start 
Repro  trades  or  the  rejection  of  such 
trades  does  not  result  in  the  elimination 
of  the  Exposure  Limit  violation,  risk 
management  shall  then  reject  all  Option 
Contract  transactions  executed  diuing 
the  ciurent  business  Day.  Risk 
management  personnel  shall  promptly 
contact  other  Participant,  including 
Authorized  Brokers,  in  order  to  identify 
a  replacement  party  for  the  Participant 
subject  to  the  £xposiu%  Limit  violation. 
Sudi  replacement  Participant  assimie 
the  rejected  transactions  on  the  terms 
under  which  the  trade  was  originally 
executed.  In  the  event  a  replacement 
Participant  cannot  be  identified,  risk 
management  personnel  shall  be 
authorized  to  contact  the  executing 
counterparty  opposite  the  Participant 
subject  to  an  Exposiue  Limit  violation 
and  inform  such  executing  counterparty 
that  the  subject  transaction  has  been 
rejected  for  clearance. 


UMI 


Federal  Register  /  Vol.  62.  No.  20  /  Thursday.  January  30,  1997  /  Notices 


4559 


9.  In  the  event  the  rejection  of  forward 
start  Repo  trades  and  current  Business 
Day  Option  Contact  trades  are 
insufBdent  to  eUminate  the  Exposure 
Limit  violation,  risk  management 
personnel  shall  be  authorized  to  create 
a  Liquidating  Settlement  Accoimt  for 
such  Participant.  Upon  the  creation  of 
such  an  account,  risk  management 
personnel  shall  begin  the  process  of  ' 
closing  such  Participant's  outstanding 
positions.  Such  authority  to  initiate  the 
liquidation  process  is  predicated  on  the 
Participant's  inability  or  unwillingness 
to  affirmatively  respond  to  a  previously 
executed  intra-day  margin  call  pursuant 
to  the  Procedures. 

[FR  Doc  97-2259  Filed  1-29-47;  8:45  am) 
BILUNQ  COOC  M1»41-M 


[Relaase  No.  34-^198;  File  No.  SR-OCC- 
96-12] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  of  a 
Proposed  Rule  Change  to  Amend 
Procedures  Relating  to  Monitoring  and 
Limiting  Exposure  From  Repurchase 
Agreements 

January  23, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
November  26, 1996,  the  Deha  Clearing 
Corp.  ("DCC")  filed  vdth  the  Securities 
and  Exchange  Commission 
f'Commission")  and  on  January  10, 
1997,  amended  the  proposed  rule 
chai^  (File  No.  SR-DCC-96-12)  as 
described  in  Items  I,  n,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DCC  is  proposing  to  amend  the 
margining  of  overnight  repurchase 
agreements  ("repos").  DCC's  policy 
statement  96-01,  attached  as  Exhibit  1 
to  this  notice,  describes  the  proposed 
amendments  in  greater  detail. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  DCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chaise 

The  purpose  of  the  proposed  rule 
change  is  to  amend  DCC's  procedures 
for  monitoring  and  limiting  its  exposxue 
from  the  clearance  and  settlement  of  its 
participants'  overnight  repos.  First,  the 
proposed  rule  change  will  establish 
DCC's  participants'  core  margin 
requirement  as  either  $1  million  dollars 
par  amount  of  U.S.  Treasury  securities 
or  a  greater  amount  as  determined  by 
DCC  based  upon  exposures  arising  out 
of  overnight  repo  agreements  effected  by 
the  participant.  2  DCC  will  calculate 
weekly  the  core  margin  requirement  for 
each  participant  by  using  the  most 
recent  eight  weeks  (if  available)  of 
overnight  repo  transactions  and  will 
notify  each  participant  of  its  core 
margin  requirement.  If  DCC  notifies  a 
participant  that  the  participant  is 
required  to  deposit  additional  core 
margin,  the  participant  by  11  a.m.  on 
the  business  day  following  the  notice 
must  deposit  with  DCC's  clearing  bank 
U.S.  Treasiuy  securities  whose  market 
value  equals  or  exceeds  the  participant's 
additional  margin  requirement. 

Second,  the  proposed  rule  change  will 
amend  Section  2602  of  DCC's  rules  to 
require  DCC  to  provide  each  participant 
with  a  supplemental  daily  margin  report 
by  3  p.m.  of  each  business  day.  The 
supplemental  daily  margin  report  will 
indicate  (i)  the  participant's  overnight 
repo  positions  established  diuing  that 
business  day,  (ii)  the  net  mark-to-market 
valuations  for  the  participant's 
overnight  repo  positions,^  (iii)  the  core 
margin  and  excess  unretumed  margin 
on  deposit,  and  (iv)  the  amount  of 
additional  margin  that  the  participant 
must  deposit  with  DCC's  clearing  bank. 
In  the  event  that  the  net  mark-to-market 
valuation  exceeds  65%  of  the  sum  of  the 
participant's  core  reqiiirement  and 
unretumed  margin  on  deposit,  DCC  will 


>15U.S.C78«(b)(l). 


'Overnight  repos  will  be  denned  as  repo 
agreements  whose  off-date  is  the  inunediately 
succeeding  business  day  following  the  on.<late  for 
such  transactions.  Term  repos  will  be  defined  as 
repos  agreements  whose  off-date  is  two  or  more 
business  days  following  the  on-date  for  such 
transactions. 

>  Net  mark-to-market  means  the  arithmetic  sum 
resulting  from  the  estimated  cost  to  liquidate  a 
participant's  under  margined  positions  in  overnight 
repos  ofbet  by  the  estimated  proceeds  from 
liquidating  a  participant's  over  margined  positions 
in  overnight  repos. 


require  the  participant  to  deposit 
additional  margin  in  the  amount  of  such 
excess.  The  additional  margin  must  be 
deposited  with  DCC  no  later  than  5  p.m. 
of  that  business  day.  Failure  to  deposit 
the  amount  of  any  margin  deficit  sho%vn       ^ 
on  the  supplemental  daily  margin  report 
will  be  grounds  for  suspension  and 
sanctions  pursuant  to  Section  2608  of 
DCC's  rules. 

Third,  the  proposed  rule  change  will 
amend  DCC's  rules  to  eliminate  the 
collection  of  performance  margin  fat 
overnight  repos.  The  daily  margin  report 
will  reflect  only  the  margin  required  on 
the  participant's  term  repo  positions. 

DCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  because  the  proposed  rule 
change  will  better  enable  DCC  to 
safeguard  the  funds  and  securities  under 
its  possession  and  control  by  amending 
DCC's  procedures  to  assure  that  it  has     ^ 
adequate  collateral  to  address  a 
participant's  default  of  insolvency. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  soUcited  nor 
received. 

in.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  As  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding; 
or  (ii)  as  to  which  DCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


«15U.S.C78q-l. 


4560 


Federal  Register  /  Vol.  62,  No.  20  /  Thursday,  January  30.  1997  /  Notices 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
MTith  respect  to  the  proposed  rule 
change  that  are  filed  with  the  • 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DCC.  All  submissions  should 
refer  to  the  file  number  SR-DCC-96-12 
and  should  be  submitted  by  February 
20,  1997. 

For  tlie  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  > 


Margaret  R  McFarland, 

Deputy  Secretary. 

Exhibitl 

Risk  Basked  Core  Margin  Analjrsis 

Introduction 

Delta  Clearing  Corp.  ("Delta")  collects 
a  fixed  core  margin.  The  purpose  for 
collecting  core  margin  is  to  ensure  that 
Delta  has  sufficient  funds  so  as  to 
minimize  the  risk  of  exposure  to 
Participants  engaging  in  Overnight  Repo 
or  Reverse  Repo  (collectively 
"Overnight  Repo  "i^  transactions. 
Because  Delta  does  not  currently  collect 
margin  on  overnight  trades  until  11:00 
a.m.  the  following  day,  there  is  a 
potential  exposure  for  up  to  27  hoius 
(assuming  market  op>ening  at  8:00  a.m.) 
Although  the  vast  majority  of  trades 
unwind  on  a  next  day  basis  before  the 
11:00  a.m.  deadline,  there  is 
nevertheless  a  need  to  collect  margin 
funds  in  a  more  timely  manner  in  order 
to  reduce  the  level  of  the  exposiue  Delta 
assumes  opposite  each  Participant.  The 
methodology  that  Delta  will  employ  to 
address  potential  exposiu^s  for 
Overnight  Repo  trades  will  be  a  two- 
step  process.  The  first  step  is  to 
establish  core  margin  requirements 
based  on  an  evaluation  of  each 
Participant's  Overnight  Repo  trading 
activity.  The  goal  is  to  set  core  margin 
requirements  at  a  level  siifficiently  high 


enough  to  cover  the  majority  of 
potential  mark-to-market  exposiu«s 
Delta  assumes  opposite  each 
Participant.  The  second  step  is  to 
employ  intra-day  margin  calls  in  the 
event  market  exposiu^  exceeds  the  core 
margin.  The  amoimts  of  total  margin 
coUected  should  be  sufficient  to  cover 
the  intra-day  exposure  and  any 
additional  exposure  which  could  arise 
the  following  day. 

Core  Mai^  Methodology 

Using  a  statistically  based 
methodology,  core  margin  levels  will  be 
estabUshed  by  Delta  that  are  sufficient 
to  cover  97.5%  of  Participant's 
statistically  predicted  potential 
Overnight  Repo  mark-to-market 
exposure  to  Deha.  The  adequacy  of  core 
margin  will  be  evaluated  weekly. 

Average  Overnight  Exposure 

Each  week.  Delta  will  review  the 
Overnight  Repo  trading  activity  for  each 
Participant  to  determine  the  Overnight 
Repo  mark-to-market  exposure  that 
Participant  posed  to  Delta.  Mark-to- 
market  exposure  is  the  total  net  sum  of 
the  differences  between  the  contract 
value  of  an  Overnight  Repo  when  such 
Overnight  Repo  was  effected  and  the 
mark-to-market  value  of  such  Overnight 
Repo  reflective  of  the  end-of-day  pricing 
for  the  collateral  underlying  such 
Overnight  Repos.  A  negative  number 
represents  an  exposure  for  Delta,  while 
a  positive  number  represents 
overcollateralization.  An  exposure  can 
result  from  either  a  Long  Repo  or  Short 
Repo  Position.  The  following  example 
shows  how  mark-to-market  exposure  is 
calculated. 


Partictpant 


Position 


Repo 

Reverse 

Repo  

Reverse 
Reverse 

Repo 

Repo 


Contract 

Mart(-to- 

value 

market 

100 

101 

102 

104 

100 

97 

101 

100 

104 

102 

99 

103 

98 

92 

Delta's  (expo- 
sure) or  over 
collateralization 


1 

(2) 
(3) 

1 

(2) 

4 
(6) 


Delta's  net  (ex- 
posure) or  over 
coUateralization 


(3) 
"(4J 


Delta  would  have  a  net  mark-to- 
market  exposure  to  Participants  A  and 
B  of  3  and  4,  respectively.  Such  daily 
mark-to-market  exposures  would  be 
calculated  for  each  Participant  on  each 
Business  Day  during  the  prior  eight 
calendar  weeks.  Sudi  daily  mark-to- 
market  exposures  will  then  be  averaged 
to  derive  an  average  daily  mark-to- 
market  exposure  for  each  Participant.  It 


should  be  noted  that  Business  Days  on 
which  a  net  overcollateraUzation  is 
derived  will  be  eliminated  fivm  the 
siuvey  for  the  purposes  of  deriving  an 
average  daily  mark-to-market  exposure. 

Statistical  Analysis 

The  average  Overnight  Repo  maric-to- 
market  exposure  is  a  starting  point  but 
may  not  be  a  sufficient  determinant  of 


market  risk  exposure.  The  core  margin 
level  will  be  set  at  an  amoimt  in  excess 
of  the  average  net  negative  mark-to- 
market  in  order  to  ameliorate  exposures 
that  vary  itom  the  mean.  To  determine 
an  adequate  level  of  core  margin  Delta 
performed  the  following  analysis: 

•  Delta  reviewed  the  trading  activity 
of  all  Participants  dating  back  so  that  8 


*17CFR200.30-3(a)(12). 
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weeks  (40  observations)  could  be 
studied. 

•  The  core  margin  for  each 
Participant  will  be  adjusted  to  reflect  a 
two  (2)  standard  deviation  test  of  the  net 
negative  mark-to-market  over  the  course 
of  the  observation  pehod.  By  statistical 
inference,  such  a  level  of  core  margin 
should  be  sufficient  to  cover  95%  of  all 
mark-to-market  exposures.  The  left  tail 
of  the  distribution  ouve  represents 
those  market  movement  occurrences 
when  the  Overnight  Exposure  will  be  2 
standard  deviations  ("sigma")  less  than 
the  average.  The  resulting  exposure  will 
be  covered  by  the  core  amount. 
Therefore,  Delta  is  only  potentially 
exposed  on  the  right  tail  and  the  core 
statistically  predicted  to  cover  97.5%  of 
the  occurrences  of  exposure.  The 
remaining  2.5%  will  be  covered  by 
intra-day  margin  calls. 

•  hi  the  event  there  are  an  insufficient 
munber  of  actual  observations  (i.e.,  less 
than  40),  Delta  will  calculate  an  average 
based  upon  the  number  of  actual 
observations.  Delta  will  apply  the 
calculated  average  to  the  number  of 
observations  derived  by  subtracting  the 
number  of  known  observations  from  40. 
Thisshall  be  the  population  of 
observations  used  to  calculate  the 
average  negative  net  mark-to-market. 

For  example,  a  Participant  with  an 
average  overnight  exposure  for  the  prior 
eight  weeks  of  $1MM  whose  standard 
deviation  is  calculated  to  be  $250M 
woiild  be  required  to  post  core  margin 
ofSl.SMM. 

Intraday  Margin  Calls 

In  the  event  that  the  intra-day  mark- 
to-market  valuation  with  respect  to 
Overnight  Repos  exceeds  the 
Participant's  core  requirement  and  any 
additional  margin.  Delta  would  require 
the  Participant  to  deposit  supplemental 
margin  in  the  amount  of  sudi  excess 
already  on  deposit  by  5  p.m.  of  such 
Business  Day. 

Operational  Procedures 

On  each  Business  Day,  prior  to  3:00 
p.m..  Delta's  margining  system  will 
produce  a  Supplemental  Daily  Margin 
Report  which  will  Ust  the  following: 

1.  All  Overnight  Repos  in  which  the 
On-date  is  the  current  Business  Day  and 
the  Off-date  is  the  subsequent  Business 
Day; 

2.  Cash  prices  used  to  value 
underlying  collateral; 

3.  The  Cfvemight  Repo  maik-to- 
maricet  values  utiUzing  ourent  prices 
iox  the  collateral  imderlying  such 
Overnight  Repos;  and 

4.  The  net  exposure. 

In  the  event  the  net  exposiue  is  in 
excess  of  65%  of  the  core  margin  and 


any  additional  margin,  supplemental 
margin  will  be  calleid  for  by  Delta.  Such 
supplemental  margin  must  be  deposited 
by  5:00  p.m. 

Every  Monday,  Delta's  credit 
department  will  produce  a  spreadsheet 
which  will  calculate  the  week's  core 
margin  requirement.  The  spreadsheet 
will  contain  the  following  headings: 

1.  Participant; 

2.  8  WeeK  Average  Exposiu«; 

3.  Standard  deviation  of  the  8  week 
average  mark-to-market  exposiue;  and 

4.  Qjre  Margin  Reauirement. 

A  database  of  the  aaily  market-to- 
market  exposures  will  be  created  and 
maintained  for  each  Participant  in  a 
spreadsheet.  The  database  will  contain 
the  latest  40  daily  mark-to-market 
exposures  for  each  Participant  (over- 
collateralized  values  will  be  excluded). 
Each  Participant's  8  week  average  and 
the  appUcable  standard  deviation  will 
be  caloilated  as  described  above.  The 
average  net  mark-to-market  will  be 
adjusted  to  reflect  the  two  standard 
deviation  test.  The  resulting  product 
becomes  the  new  core  margin 
requirement  for  each  Participant.  These 
new  core  margin  requirements  will  then 
be  forwarded  to  Delta's  Risk  Manager  for 
input  into  the  maruning  system. 

By  3:00  p.m.  on  £ach  Busi&ess  Day  on 
which  such  core  margin  requirement 
has  been  calculated,  each  Participant 
will  be  notified  of  its  new  core  margin 
requirement.  If  the  requirement  is 
greater  than  the  then  prevailing  core 
requirement,  the  Participant  must  post 
the  diffarence  the  following  Business 
Day.  If  the  new  core  requirement  is 
below  the  then  prevailing  core 
requirement,  the  deposited  excess  will 
be  returned  to  the  Participant  by  11:00 
a.m.  the  following  Business  Day. 

[FR  Doc  97-2320  Filed  1-29-97;  8:45  am) 


[nUiMi  No.  34-38201;  File  No.  8R-0TC- 
96-17) 

Self-Regulatory  OrgarHzatkms;  Th* 
Depository  Trust  Company;  Ordsr 
Qrantiiig  Approval  of  a  Proposed  Rule 
Change  Relating  to  the  Movement  of 
SecurtHes  Positions  Within  a  Collalsrai 
Group 

January  23, 1997. 

On  October  4, 1996,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Fxrhange  Commission 
("Commission")  the  proposed  rule 
chai^  (File  No.  SR-DTC-96-17) 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
to  permit  the  movement  of  securities 
positions  within  a  collateral  group.* 

'  15  U.S.C  78«(bXl). 


Notice  of  the  proposal  was  pubhshed  in 
the  Federal  Register  on  November  8, 
1996.2  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
approval  of  the  proposed  iiiile  change. 

I.  Description 

The  rule  change  offers  a  new  service 
to  DTC  participants  that  permits  the 
movement  of  securities  positions  within 
a  collateral  group.  ^  The  fee  for  this  new 
service  is  $.43  per  transaction.  Under 
the  rule  change,  DTC  will  eliminate 
certain  processing  steps  associated  with 
other  kinds  of  book-entry  deUveries  for 
transactions  within  a  collateral  group 
and  thereby  will  lower  the  cost  of  such 
transactions.  DTC  has  determined  that  - 
the  credit  and  financial  controls 
employed  for  regular  book-entry 
deliveries  are  not  necessary  for  transfers 
that  occur  within  the  same  collateral 
group  because  a  participant's  collateral 
monitor  and  net  debit  position  are  not 
affected  by  such  transfers. 

DTC  anticipates  that  the  new  service 
will  be  used  in  connection  with 
participant  compUance  with  Rule  15c3- 
3  under  the  Act.*  Presently,  a  broker- 
dealer  can  use  DTC's  Memo  Segregation 
Service  ("memo  seg")  to  help  them 
comply  with  Rule  15c3-3.  The  memo 
seg  service  allows  a  participant  to  create 
a  "memo"  position  within  its  free 
accoimt  to  enable  the  participant  to 
avoid  making  an  imintended  deUvery  of 
a  designated  quantity  of  ctistomer  fully- 
paid  seciuities  that  either  are  in  the 
participant's  free  accoimt  or  are 
expected  to  be  received  into  that 
account.  Other  participants  prefer  to 
comply  with  Rule  15c3-3  by  moving 
customer  fully-paid  securities  from  a 
free  account  to  an  additional  ETTC 
account  estabUshed  by  the  participant. 
Under  DTC's  previous  procedures,  any 
book-entry  movement  required  DTC  to 
perform  its  regular  risk  management 
procedures  for  book-entry  deliveries 
(e.g.,  review  of  the  participant's 
collateral  monitor  and  net  debit 
position).  Accordingly,  the  appUcation 
of  these  procedures  to  book-entry 


'  Securities  Exchange  Act  Release  No.  37916 
(November  1. 1996).  61  FR  57933. 

>  A  participant  with  multiple  accounts  may  group 
its  accounts  into  "families"  [i.e.,  "collateral 
groups")  and  instruct  DTC  to  allocate  a  specified 
portion  of  its  ovwall  collateral  and  net  debit  cap  to 
each  family.  All  accounts  that  a  participant 
designates  as  belonging  to  a  common  collaterd 
group  share  a  single  coUalaral  monitor  and  single 
net  debit  cap. 

*  17  CFR  240.15C3-3.  Rule  15c3-3  under  the  Act 
requires,  among  other  things,  that  broker-dealera 
™'nt»in  poaaeasion  or  control  of  fully-paid  or 
excaaa  margin  aacuritiea  tbey  hold  for  the  accounts 
of  cuatooMr*  ("ctiatomer  fully-paid  securities"). 
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deliveries  between  the  participant's  free 
account  and  the  additional  account 
made  this  approach  more  expensive  , 
than  the  memo  seg  approach  as  a  means 
of  complying  with  Rule  15c3-3.  The 
rule  change  will  accommodate  transfers 
of  securities,  including  customer  fully- 
paid  sectuities,  from  a  participant's  free 
accoimt  to  an  additional  account  within 
the  same  collateral  group  and  will  do  so 
using  procedures  that  are  less  expensive 
than  a  regular  book-entry  delivery. 

n.  Discussion 

Section  17A(b)(3)(F)  requires  the  rules 
of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  ate  in  the  custody  or 
control  of  the  clearing  agency  or  for 
which  it  is  responsible.  The 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  DTC's 
obligations  imder  the  Act.  The  new 
service  will  permit  participants  to  move 
securities  positions  from  a  participant's 
free  account  to  an  additional  DTC 
account  within  the  same  collateral 
group  without  undergoing  DTC's  usual 
risk  monitoring  controls  and  therefore  at 
a  lower  cost.  Because  such  transfers  do 
not  aBocX  the  overall  level  of  a 
participant's  collateral  monitor  or  its  net 
d^it  position,  the  Commission  believes 
that  ETTC  can  implement  the  new 
procedure  while  still  assiuing  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  for  wliich  it  is 
responsible.  Furthermore,  becaiise  the 
fees  associated  with  the  transfer  of 
securities  within  a  collateral  group  will 
now  be  comparable  to  the  costs  of  memo  . 
seg,  participants  will  be  afforded  the 
flexibility  to  choose  which  method  to 
protect  customer  fully-paid  securities 
that  best  suits  their  needs  without  cost 
differences  being  a  significant  factor. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-96-17)  be  and  hereby  is  approved. 

For  tlie  Commistion  by  the  Division  of 
Market  RegulatioD.  pursuant  to  delegated 
authority.' 

Margarat  H.  McFariaad. 

Deputy  Secretary. 

(FR  Doc  97-22S8  Filed  1-29-97;  8:45  am) 


>  17  CFR  200.3O-3UN12). 


[Release  No.  34-08191;  File  No.  SR-NASD- 
97-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Access  to  Nasdaq's 
SelectNet  Service  by  National 
Securities  Exchanges  Trading  Nasdaq 
Securities  on  an  Unlisted  Trading 
Privilege  Basis 

January  22, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  17, 1997, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  tixe  proposed 
rule  changers  described  in  Items,  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frt>m  interested  persons. 

I.  Self-Regnlatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  grant 
national  securities  exchanges  trading 
securities  listed  on  The  Nasdaq  Stock 
Market  ("Nasdaq")  on  an  unlisted 
trading  privilege  ("UTP")  basis  access  to 
Nasdaq's  SelectNet  Service  for  those 
securities  in  which  the  exchange 
disseminates  quotations  throu^  the 
Nasdaq  system. 

n.  Self-Regulatory  Organizations's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tfie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  st^ements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization8'.s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  of  the  Proposed  Rule 
Change 

On  January  10. 1997,  the  SEC  ap{»ov« 
several  NASD  rule  changes  and  a  variety  of 
modifications  to  Nasdaq's  Small  Order 
Execution  System  ("SOES")  and  SelectNet 


Service  >  that  aretlesigned  to  integrate  the 
Commission's  new  order  handling  and 
execution  rules.^  In  particular,  among  other 
things,  the  SEC  approved  an  amendment  to 
SOES  that  provides  that  orders  entered  into 
SOES  will  be  rejected  when  a  UTP  exchange 
is  alone  at  the  best  bid  or  offer  displayed  on 
Nasdaq.  Because  SOES  will  not  execute 
orders  when  a  UTP  exchange  is  alone  at  the 
inside  market,  the  NASD  and  Nasdaq  believe 
it  is  absolutely  critical  that  NASD  members 
have  the  ability  to  readily  access  such 
superior  priced  orders  displayed  by  the  UTP 
exchange.  Accordingly,  in  order  to  ensure 
that  the  NASD  members  can  efficiently 
access  UTP  exchanges  and  that  SOES  will 
not  reject  order  for  more  than  very  brief 
periods  of  time  when  a  UTP  exchange  is 
alone  at  the  inside,  Nasdaq  propxises  to 
modify  SelectNet  to  provide  UTP  exchanges 
with  the  ability  to  send  and  receive 
preferenced  and  broadcast  SelectNet  orders.^ 
For  example,  if  the  inside  market  in  stock 
ABCD  is  10-  lO^/b,  10x10,  and  the  Chicago 
Stock  Exchange  ("CHX")  represents  the  only 
offer  at  lOVs  SOES  will  reject  all  incoming 
market  orders  to  buy  for  as  long  as  the  CHX 
is  alone  at  the  best  offer  and  NASD  members 
will  have  the  ability  to  send  a  preferenced 
SelectNet  order  to  the  CHX  specialist* 

In  addition  to  minimizing  the  time 
that  SOES  will  reject  orders  when  a  UTP 
exchange  is  alone  at  the  inside,  giving 
the  UTP  exchanges  access  to  SelectNet 
will  provide  Nasdaq  market  makers  and 
UTP  specialists  with  a  more  efficient 
means  to  access  each  others  quotes.  In 
this  connection,  Nasdaq  market  makers 
have  expressed  their  desire  to  have  a 


>  See  Securities  Exchange  At  Raleue  No.  38156 
(January  10, 1997)  (order  partially  approving  file 
SR-NASD-96-t3). 

'  Among  others,  the  new  SEC  rules  include  a  new 
rule,  SBC  Rule  llAcl-4  ("Display  Rule"), 
governing  the  display  of  customer  limit  orders,  and 
amendments  to  the  SEC's  firm  quote  rule.  Rule 
llAc1-l,  requiring  market  makisrs  to  reflect  in  their 
quotes  any  bener  priced  orders  that  they  place  into 
an  ECN  ("ECN  Rule").  The  SEC  also  adopted  an 
"ECN  Display  Alternative"  that  permits  market 
makers  to  comply  with  the  ECN  Rule  by  having  an 
ECN  display  their  orders  to  the  marketplace.  See 
Securities  Exchange  Act  Release  No.  37619A 
(September  6. 1996).  61  FR  48290  (September  12, 
1996). 

>  SelectNet  permits  NASD  members  to  direct  buy 
or  sell  orders  in  Nasdaq  securities  to  a  single  markirt 
maker  (preferenced  orders)  or  broadcast  the  order 
to  all  market  makers  in  the  security.  Nasdaq 
operates  SelectNet  to  provide  investors  and 
members  with  an  automated  means  to  facilitate  the 
communication  of  trading  interest  between 
members,  the  negotiation  of  orders  with  the 
posaibility  of  price  improvement,  and  the 
dissemination  of  last  sale  reports  to  the  tape. 
SelectNet  also  serves  as  an  effective  auxiliary 
mechanism  to  one-on-one  telephone 
communication  between  members,  especially  in 
times  of  market  stress.  The  service  is  available  for 
members  to  negotiate  and  execute  orders  form  9:00 
a.m.  until  5:15  p.m.,  Eastern  Standard  Time. 

*  Each  exchange  currently  is  permined  to  trade  up 
to  500  Nasdaq  National  Market  securities  on  a  UTP 
basis.  At  the  present  time,  however,  the  CHX  is  the 
only  exchange  that  trades  Nasdaq  stocks  pursuant 
to  UTP.  Accordingly,  the  CHX  would  be  the  only 
exchange  that  would  be  granted  acceM  to  SelectNet 
at  this  time. 
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more  effident  linkage  with  the  CHX 
because  of  the  impact  CHX  quotes  have 
on  their  proprietary  execution  systems. 
In  particular,  because  many  firms 
o{>erate  systems  that  guarantee 
executions  based  on  the  best  bid  or  ofiier 
on  Nasdaq,  which  includes  CHX  quotes, 
these  firms  want  to  be  able  to  readily 
access  CHX  quotes  when  the  CHX  is 
alone  at  the  inside  price.  In  addition, 
among  other  things,  more  efficient 
access  to  CHX  quotes  will  serve  to  avoid 
locked  and  crossed  markets.  In  sum,  the 
NASD  beUeves  its  proposal  will  serve  to 
promote  intermarket  competition, 
enhance  the  price  discovery  process  for 
Nasdaq  seciuities,  and  dramatically 
improve  the  access  of  Nasdaq  market 
makers  to  the  CHX  floor  and  vice  versa. 

Accordingly.  Nasdaq  and  the  NASD 
believe  that  the  proposed  rule  change  is 
consistent  with  Sections  15A(b](6)  and 
llA(a)(l)(C)  of  the  Act.  Among  other 
things,  Section  15A(b)(6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  faciUtating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest. 
Section  llA(a)(l)(C)  provides  that  it  is 
in  the  public  interest  to,  among  other 
things,  assure  the  economically  efficient 
execution  of  seciuities  transactions  and 
the  availabiUty  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
seciuities.  Specifically,  by  improving 
the  access  of  Nasdaq  market  makers  and 
UTP  speciahsts  to  each  others'  quotes, 
the  proposed  rule  change  will  serve  to 
enhance  intermarket  competition,  the 
best  execution  of  investors'  orders,  and 
the  price  discovery  process  for  Nasdaq 
sec\uities.  Moreover,  Nasdaq  and  the 
NASD  beUeve  the  proposed  rule  change 
will  serve  to  benefit  small  investors 
because  it  will  help  to  minimize  the 
length  of  time  that  SOES  will  reject 
orders  when  a  UTP  exchange  is  alone  at 
the  best  bid  or  offer  on  Nasdaq.  Finally, 
Nasdaq  and  the  NASD  believe  that 
providing  UTP  exchanges  access  to 
SelectNet  is  responsive  to  the 
Commission's  request  that  Nasdaq  and 
the  exchanges  create  an  electronic 
linkage  between  Nasdaq  market  makers 
and  exchange  spedaUsts.' 


>  See  Securitie*  Exchange  Act  Releua  No.  37772 
(Octobw  1.1996). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  beUeves  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  sohdted  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  immediately  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4  because,  consistent  with 
the  standards  set  forth  in  Rule  19b- 
4(e)(5).  the  proposal  does  not:  (1) 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2) 
impose  any  significant  burden  on 
competition;  or  (3)  have  the  effect  of 
limiting  the  access  to  or  availability  of 
SelectNet.  In  particular,  because  no 
operational  aspect  to  SelectNet  is  being 
modified  by  this  proposal  in  any  way 
other  than  an  expansion  of  the  scope  of 
market  participants  that  will  have 
access  to  the  SelectNet,  Nasdaq  and  the 
NASD  beUeve  it  is  appropriate  that  the 
proposal  has  become  effective  upon 
filing  pursuant  to  Rule  19b— 4(e)(5).  In 
fact,  because  of  the  intermarket  access 
that  will  be  fosteied  by  the  proposal, 
Nasdaq  and  the  NASD  believe  the 
proposal  will  promote  the  protection  of 
investors  and  enhance  competition. 

IV.  Solicitation  of  Comments 

Interested  p>ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resped  to  the  proposed  rule- 
change  mat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  many  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  prindpal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  20. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^garat  H.  McFarUnd. 

Depu  ty  Secretary. 

(FR  Doc.  97-2255  Filed  1-29-97;  8:45  am] 

MLUNQ  COOE  8010-01-11 


[FMmm  No.  34-48206;  FN*  No.  8R-NA80- 
96-42] 

Self-Regulatory  Organizations; 
National  Association  of  SacurltiM 
Dealers,  Inc.;  Order  Granting  Approval 
to  Proposed  Rule  Change  Relating  to 
Transfer  of  Limited  Partnership 
Interests 

January  24, 1997. 

On  November  15. 1996.  NASD 
Regu^tion.  Inc..  ("NASD  Regulation") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Ad 
of  1934  ("Ad")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
allow  members  under  certain 
circumstances  to  petition  the  staff  of 
NASD  Regulation  for  permission  to 
modify  the  standardized  limited 
partnership  transfer  forms. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  17, 1996.3  nq 
comments  were  received  on  the 
proposal.  This  order  approves  the 
proposal. 

Currently,  all  members  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  are  required  to  use 
standardized  transfer,  registration 
confirmation,  and  distribution 
allocation  forms  ("Forms")  when 
transferring  any  limited  partnership 
security.*  After  use  of  the  Forms  became 
mandatory,  transfer  agents,  member 
firms,  and  securities  attorneys  raised  a 
number  of  questions  concerning  the 
applicability  of  the  Forms  to  certain 
types  of  transfers.  For  example,  it  was 
suggested  that  the  distribution 


•  17  CFR  2Cn.30-3(a)(12)  (1989). 
'  15  U.S.C  78«(bMl). 
»17CFR240.19b-«. 

>  Securities  Exchange  Act  Reletae  No.  38042  (Dec 
11. 1996).  61  FR  6633  (Dec.  17.  1996). 
Subtequently.  NASD  Regulation  extended  the  time 
period  for  Commission  action  until  fanuary  31, 
1997.  Letter  from  John  Ramsay.  Deputy  General 
Counsel,  NASD  Regulation,  to  Katherine  A. 
England,  Assistant  Director,  Division  of  Market 
Regulation,  SEC,  dated  )anuary  21,  1997. 

*  See  Securities  Exchange  Act  Release  No.  36783 
Qan.  29, 1996),  61  FR  3955  (Feb.  2.  1996). 
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allocation  form  be  modified  to  provide 
additional  options  for  specific  treatment 
of  capital  transactions,  capital 
distributions,  sale  or  refinancing 
proceeds,  special  distributions, 
liquidating  distributions,  and 
distributions  with  respect  to  terminating 
transactions.  In  another  case,  an  NASD 
member  stated  that  modifications  to 
both  the  transfer  and  distribution 
allocation  forms  were  necessary  to 
satisfy  certain  conditions  of  purchase 
imp(»ed  by  its  limited  partnership 
secondary  transaction  department.  In 
addition,  although  the  Forms  were 
intended  to  be  used  for  all  purchases, 
sales,  exchanges,  and  transfers  of 
limited  partnership  interests,  many 
member  firms  have  developed  standard 
one  page  documents  for  transfers  that 
are  "not  for  consideration,"  such  as 
transfers  related  to  a  change  of  trustee 
or  custodian  or  transfers  resiihing  from 
death,  divorce,  or  gift.  These  previously 
developed  dociunents  fulfill  Uie  same 
purpose  as  the  new  Standardized  " 
Transfer  Forms,  i.e.,  permitting  a  fast 
and  efficient  transfer  of  the  security. 

Finally,  other  miscellaneous  issues 
have  been  raised  in  connection  with  the 
use  of  the  Forms,  including  a  request  to 
meet  a  requirement  that  each  investor 
demonstrate  U.S.  citizenship. 

To  address  this  recurring  situation, 
NASD  Regulation  has  proposed  a  rule 
change  that  would  add  a  new  paragraph 
to  NASD  Rule  11580  that  authorizes 
NASD  Regulation's  Corporate  Financing 
Department,  in  response  to  a  member's 
written  request,  to  issue  a  waiver  fitim 
the  requirement  to  use  the  Forms  for 
good  cause  shown.  This  waiver  would 
allow  the  requesting  member  to  modify 
the  Forms  as  requested  to  meet  legal  or 
regulatory  requirements  or  to  otherwise 
facilitate  the  transfer  of  the  limited 
partnership  interests. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appUcable  to  a  national  seciuities 
association,  and,  in  particular,  with  the 
requirements  of  Section  15A.' 
Specifically,  the  Commission  beUeves 
the  proposal  is  consistent  with  the 
Section  15A(b)(6)  requirements  that  the 
rules  of  an  association  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regiUating,  clearing,  setthng,  and 
processing  information  with  respect  to, 
and  faciUtating  transactions  in 
securities,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and,  in 


general,  to  protect  investors  and  the 
public  interest." 

The  Commission  recognizes  that  there 
may  be  instances  where  the  ciirrent 
standardized  forms  may  need  to  be 
modified  to  expedite  the  transfer  of 
limited  partnership  interests  due  to  the 
variety  of  partnership  products 
available.  Therefore,  the  Commission 
believes  the  proposed  rule  change  will 
allow  NASD  Regulation  staff  to  provide 
the  flexibility  sometimes  necessary  to 
facilitate  a  more  efficient  transfer  of 
limited  partnership  interests  in 
particular  cases  where  a  rigid  "form 
over  substance"  requirement  might 
hinder  the  transfer  process. 

Nevertheless,  to  ensure  the  proposed 
rule  change  will  not  unnecessarily 
reduce  or  eliminate  the  benefits  of 
utilizing  standardized  forms,  the 
Commission  emphasizes  that  waivers 
allowing  members  to  modify  the  Forms 
should  be  issued  only  under  limited 
circumstances.  They  will  be  issued 
when  needed  to  allow  members  to  meet 
legal  or  regulatory  requirements  not 
sufficiently  addressed  in  the  Forms  or  to 
otherwise  facilitate  the  transfer  of 
limited  partnership  interests.  In 
applying  this  standard,  it  is  important 
that  waivers  not  be  issued  to  allow 
members  to  substitute  their  own  forms 
or  to  make  wholesale  changes  to  the 
Forms,  unless  otherwise  noted.' 

It  is  therefore  ordered,  piu^uant  to 
Section  19(b)(2)  of  the  Act,"  that  tiie 
proposed  rule  change  (SR-NASD-96- 
42)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margurct  H.  McFuiand, 

Deputy  Secretary. 

[FR  Doc.  97-2256  Filed  1-29-97;  8:45  am] 

MLUNQ  CODE  M10-01-M 


[nelsate  No.  34-38203;  File  No.  SR-PSE- 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Relating  to  Foreign  Broker-Dealers 

January  24, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


M5  U.S.C  780-3. 


•  15  U.S.C  780(b)(6).  In  finding  that  the  propoawl 
rule  change  is  in  the  public  interest,  the 
Commission,  consistent  with  Section  3(f)  of  the  Act, 
has  taken  into  consideration  the  extent  to  which  the 
proposal  promotes  efficiency.  15  U.S.C  78c(f). 

'An  overly  liberal  application  of  this  exemptive 
authority  by  NASD  Regulation  staff  would 
eliminate  the  benefits  sought  by  the  NASD  when  it 
proposed  the  use  of  standardized  forms. 

•15U.S.C78s(b)(2). 

•17  CFR  200.3O-3(a)(12). 


("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  E)ecember  16, 1996, 
the  Pacific  Stock  Exchange,  Inc.  ("PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  (Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  n,  and 
III  below,  which  Items  have  Ixsen 
prepared  by  the  PSE.  The  Commission 
is  publishing  this  notice  to  solicit    - 
comments  on  the  proposed  rule  change 
fit)m  interested  persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
its  rules  to  specify  that  the  term 
"broker/dealer,"  as  used  in  PSE  Rules 
6.52(a).  6.86  and  6.87.  includes  foreign 
broker/dealers.  The  Exchange  is  also 
proposing  to  adopt  a  definition  of  the 
term  "foreign  broker/dealer." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  PSE.  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PSE  has  prepared  siunmaries.  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

PSE  Rules  6.52(a),  6.86  and  6.87, 
relating  to  option  transactions,  currently 
distinguish  between  orders  for  broker/ 
dealers  and  orders  for  non-broker/ 
dealers.  Under  these  rules,  only  non- 
broker/dealer  customer  orders  are 
eligible  to  be  placed  on  the  public  limit 
order  book,^  to  be  entered  for  automatic 
execution,^  or  to  be  ehgible  for  a 


■  Rule  6.52(a)  provides  in  part  that  "lojnly  non- 
broker/dealer  customer  orders  may  be  placed  with 
an  Order  Book  Official  pursuant  to  this  Rule."  Cf. 
SEC  Rule  llAcl-4(a)(6)  (equity  "customer  limit 
orders"  that  must  be  displayed  pursuant  to  Rule 
llAc-1-4  include  those  that  are  "not  for  the 
account  of  either  a  broker  or  dealer")  (eRective 
January  20. 1997). 

'Rule  6.87(a)  provides:  "Only  non-broker/dealer 
customer  orders  are  eligible  for  execution  on  the 


UMI 
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guaranteed  minimum  execution  of 
twenty  contracts  on  the  floor  of  the 
Exchange.^ 

The  purpose  of  the  proposed  rule 
change  is  to  clarify  the  meaning  of  the^ 
term  "broker/dealer,"  as  used  in  Rules 
6.52(a),  6.86  and  6.87,  by  specifying  that 
it  includes  foreign  broker/dealers.  The 
Exchange  is  also  proposing  to  adopt  the 
following  definition  of  "foreign  broker/ 
dealers,"  to  be  appUcable  to  PSE  Rules 
6.S2(a).  6.86  and  6.87: 

"Foreign  Broker/Dealer.  The  term  'foreign 
broker/dealer'  means  any  person  or  entity 
that  is  registered,  authorized  or  licensed  by 
a  foreign  governmental  agency  or  foreign 
regulatory  organization  to  perform  the 
function  of  a  broker  cir  dealer  in  securities, 
or  both.  The  terms  'broker'  and  'dealer'  mean 
the  same  as  set  out  in  Sections  3(a](4]  and 
3(a)(5)  of  the  Securities  Exchange  Act  of 
1934,  provided  that  a  'broker'or  'dealer'  may 
be  a  bank."* 

In  light  of  the  current  globalization  of 
the  securities  markets,  the  Exchange 
believes  that  the  subject  rules  should  be 
appUed  consistently.  In  this  regard,  an 
exchange  spedaUst  in  Canada  or 
Mexico,  for  example,  should  be  subject 
to  the  same  rules  applicable  to  trading 
on  the  PSE  as  an  exchange  spedaUst  in 
the  United  States,  and  should  not  have 
a  competitive  advantage  over  United 
States  broker/dealers. 

The  Exchange  beUeves  that  the 
proposed  definition  is  sufficiently 
specific  to  ensure  fair  enforcement  of 
the  affected  rules.^  The  question  of 
whether  a  person  or  entity  is  registered, 
authorized  or  hcensed  by  a  foreign 
governmental  agency  or  a  foreign 
regulatory  organization  to  perform  the 
specified  functions,  is  objective  in 
nature  and  easily  verifiable — as  is 
currently  the  case  with  determiBations 
of  whether  U.S.  brokers  or  dealers  are 
registered  as  such  with  the  Commission. 


Exchange's  Automatic  Execution  System  ("Auto- 
Ex")." 

'Rule  6.88(a)  provides:  "Each  trading  crowd  is 
required  to  provide  a  depth  of  twenty  (20)  option 
contracts  for  all  non-broker/dealer  customer  orders, 
at  the  bid/offer  that  is  displayed  as  the 
disseminated  market  quote  at  the  time  such  orders 
are  announced  or  displayed  at  the  trading  post 
designated  for  trading  the  subject  option  class." 

4  Sections  3(a)(4)  and  3(a)(5)  of  the  Securities 
Exchange  Act  of  1934  provide: 

"(4)  The  term  'broker'  means  any  person  engaged 
in  the  business  of  eSecting  transactions  in  securities 
for  the  account  of  others,  but  does  not  include  a 


The  PSE  notes  that,  as  a  member  of  the 
Intermarket  Surveillance  Group 
("ISG"),«  the  Exchange  may  promptly 
obtain  from  ISG  members  and  affiliates 
information  on  the  accoimts  of  persons 
or  entities  entering  orders  for  execution 
on  the  PSE,  including  whether  such 
orders  have  been  entered  for  the  accotmt 
of  a  broker  or  dealer.  The  Exchange  may 
also  obtain  such  information  fit)m 
foreign  exchanges  or  foreign  regulatory 
authorities  with  whom  the  Exchange 
has  an  effective  surveillance  sharing 
agreement  or  from  a  foreign  exchange  or 
regulatory  authority  that  is  subject  to  a 
memorandum  of  imderstanding  with  the 
Conunission  that  would  require  those 
entities  to  provide  such  information  to 
the  Exchange  upon  request. 

Based  upon  its  review  of  the 
applicable  regulatory  structures  of 
various  foreign  jiuisdictions,  the 
Exchange  believes  that  the  proposed 
definition  is  sufficiently  spedfic  to 
cover  the  foreign  equivalents  of  U.S. 
brokers  and  dealers.  These  foreign 
jurisdictions  include:  AustraUa,  Canada, 
the  Czech  RepubUc,  France,  Germany, 
Hong  Kong,  Himgary,  Japan, 
Luxembourg,  Mexico,  the  Netherlands, 
Poland,  South  Africa,  South  Korea,  the 
Slovak  RepubUc,  Switzerland,  and  the 
United  Kingdom.' 

The  Exchange  also  notes  that  the 
proposed  definition  of  "foreign  broker/ 
dealer"  contains  objective  criteria  for  its 
application  and  is  narrower  in  scope 
than  the  definition  of  "foreign  broker  or 
dealer"  specified  in  SEC  Rule  15a- 
6(b)(3)."  In  addition,  the  Exchange 
beUeves  the  proposed  definition  is 
substantially  similar  in  form  and 
substance  to  SEC  Rule  17a-7(c) 
(definition  of  nonresident  brokers  and 
dealers)  and  Exchange  Act  Sections 
3(a)(50)  (definition  of  foreign  securities 


"(5)  The  term  'dealer'  means  any  person  engaged 
in  the  business  of  buying  and  selling  securities  for 
his  own  account,  through  a  broker  or  otherwise,  but 
does  not  include  a  bank,  or  any  person  insofar  as 
ha  buys  or  sells  securities  for  bis  own  account, 
either  individually  or  is  some  fiduciary  capacity, 
but  not  as  a  part  of  a  regular  business." 

*See  Securities  Exchange  Act  Release  No.  37695 
(September  17, 1996),  61  FR  50366  (September  25, 
1996)  (order  approving  SR-PSE-9e-19). 


■  ISG  %vas  created  in  February  1981  to  design, 
develop  and  implement  a  coordinated  intermarket 
surveillance  system  among  securities  markets  in  the 
United  States.  On  )uly  14, 1983,  the  exchanges 
participating  in  the  ISG  entered  into  an  agreement 
to  coordinate  more  effectively  surveillance  and 
investigative  information  sharing  agreements  in 
stock  and  options  markets.  In  1989,  with  the  active 
participation  of  the  SEC  and  Commodity  Futures 
Trading  Commission,  the  ISG  created  an  "affiliate" 
category  for  futures  exchanges  and  non-U.S.  SROs. 
Currently,  the  ISG  is  comprised  of  nine  members 
and  13  affiliates. 

'  See  generally  H.  Bloomenthal  k  S.  Wolff, 
International  Capital  Markets  and  Securrtie* 
Regulation  (1996). 

•SEC  Rule  15a-6(b)(3)  provides: 

"The  term  'foreign  broker  or  dealer'  shall  mean 
any  non-U.S.  resident  person  (including  any  U.S. 
person  engaged  in  business  as  a  broker  or  dealer 
entirely  outside  the  United  States,  except  as 
otherwise  permitted  by  this  rule)  that  is  not  an 
office  or  branch  of,  or  a  natural  person  associated 
with,  a  registered  broker  or  dealer,  whose  securities 
activities,  if  conducted  in  the  United  States,  would 
be  described  l>y  the  definition  of  'broker'  or  'dealer' 
in  sections  3(a)(4)  or  3(a)(5)  of  the  Act" 


authority)  and  3(a)(S2)  (definition  of 
foreign  finandal  r^ulatory  autl^rity). 

Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  protect  investors  and  the  pubUc 
interest,  and  to  prevent  imfair 
discrimination  between  customers, 
brokers  and  dealers. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  wi^  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solidted 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views  and  . 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C  25049.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  resped  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
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the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
PSE.  aQ  submissions  should  refer  to 
File  No.  SR-PSE-96-46  and  should  be 
submitted  by  February  20, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigiral  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-2319  Filed  l-2»-97;  8:45  am] 
■UNO  coot  aoio-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

White  Houae  Commiaelon  on  Aviation 
Safety  and  Security;  Open  Meeting 

agency:  Office  of  the  Secretary  (GST), 

DOT. 

ACTION:  Notice  of  meeting. 

SUkMlARY:  The  White  House 
Commission  on  Aviation  Safety  and 
Secxmty  wiU  hold  its  final  meeting  to 
discuss  aviation  safety  and  security 
issues.  Part  of  the  meeting  is  open  to  the 
public  and  part  is  not.  The  meeting  was 
originally  scheduled  for  January  28, 
1997,  but  a  new  date  has  been  set. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  January  28. 1997,  from  9:00 
am-12:00  noon  and  2:00  pm  to  5:00  pm. 
ADDRESSES:  The  meeting  will  take  place 
in  the  Commerce  Department 
Auditorium,  14th  Street,  between 
Constitution  and  Pennsylvania 
Avenues,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer,  Room  6210,  GSA  Headquarters, 
18th  &  F  Streets,  NW.  Washington,  DC 
20405:  telephone  202.501.3863; 
telecopier  202.501.6160. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  use  Appendix),  DOT  gives  notice  of 
a  meeting  of  the  White  House 
Commission  on  Aviation  Safety  and 
Security  ("Commission").  The 
Commission  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
the  level  of  civil  aviation  safety  and 
security,  both  domestically  and 
internationally.  The  principal  purpose 
of  the  meeting  on  February  11,  which 
was  postponed  from  its  original  date  of 
January  28,  is  to  formulate  the 
Commission's  final  recommendations  to 
the  President. 

The  portion  of  the  meeting  from  9:00 
am-12:00  noon,  diuing  which  the 


•  17  CFR  200.3O-3(a)(12). 


Commissioners  will  formulate  their 
recommendations  on  measures  to 
improve  aviation  security,  will  be 
closed  to  the  public  pursuant  to  the 
following  exemptions  in  the 
Government  in  the  Sunshine  Act,  which 
apply  to  public  meetings  under  the 
Federal  Advisory  Committee  Act: 

Exemption  1 :  Classified  information. 
In  order  properly  to  formulate  their 
recommendations,  the  Commissioners . 
may  need  to  discuss  or  refer  to 
information  properly  classified  in  the 
interest  of  national  security,  which  may 
not  be  done  in  public. 

Exemption  3:  Information  exempted 
from  public  disclosure  by  some  other 
statute.  Under  49  USC  40119(b),  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  may  prohibit 
public  disclosure  of  certain  categories  of 
information  relating  to  aviation  security, 
if  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  reveal  company  confidential 
information,  or  create  a  risk  to  the  safety 
of  individuals  traveling  in  inter-or  intra- 
state air  transportation.  These  categories 
are  described  at  14  CFR  Part  191.  Such 
information  will  be  discussed  or 
referred  to  at  the  meeting. 

Exemption  4:  Company  confidential 
information.  There  is  competition  in  the 
aviation  industry  in  many  forms:  among 
carriers,  among  equipment 
manufacturers,  and  among  software 
manufacturers,  among  others.  Public 
discussion  of  some  of  these  matters 
could  violate  18  USC  1905,  which 
makes  it  a  crime  to  reveal  improperly 
company  confidential  information  that 
has  come  into  the  possession  of  the 
Government. 

Exemption  9:  Premature  disclosure 
would  lead  to  frustration  of  proposed 
agency  action.  The  final ' 
recommendations  of  the  Commission 
have  not  been  formulated;  it  is  possible, 
however,  that  public  knowledge  of  some 
of  the  security  recommendations  may 
frustrate  their  acceptance  and 
implementation  by  the  FAA  and  other 
agencies.  The  Commission  is  authorized 
to  protect  against  this  possibiUty. 

Limited  seating  for  the  public  portion 
of  the  meeting  is  available  on  a  first- 
come,  first-served  basis.  The  public  may 
submit  written  comments  to  the 
Commission  at  any  time;  comments 
should  be  sent  to  Mr.  Pemberton  at  the 
address  and  telecopier  number  shown 
above. 

Issued  in  Washington,  DC,  on  January  24, 
1997. 

Nancy  E.  McFadden. 

General  Counsel,  Department  of 
Transportation. 

(FR  Doc.  97-2336  Filed  1-29-97;  8:45  am) 
aUJNQ  OOOC  4*ie-42-l> 


Coaat  Guard 

[CQDOfr-06-063] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Gaming 
Vessel  Subcommittee 

AOENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Mississippi  River 
Waterway  Safety  Advisory  Committee's 
Gaming  Vessel  Subcommittee  will  meet 
to  discuss  navigation  safety  matters 
affecting  the  Lower  Mississippi  River 
area.  The  meeting  will  be  open  to  the 
public. 

DATES:  The  meeting  will  be  held  from  10 
a.m.  to  approximately  12  noon  on 
Tuesday,  February  18, 1997. 

ADDRESSES:  The  meeting  will  be  held  in 
room  1830  of  the  World  Trade  Center, 
2  Canal  Street,  New  Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Monty  Ledet,  USCG,  Administrator, 
Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee,  c/o 
Commfmder,  Eighth  Coast  Guard 
District  (oan),  Room  1211,  Hale  Boggs 
Federal  Building.  501  Magazine  Street, 
New  Orleans.  LA  70130-3396. 
telephone  (504)  589-4686. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act.  5 
U.S.C.  App.  2  section  1  et  seq.  The 
meeting  is  open  to  the  public.  Members 
of  the  public  may  present  written  or  oral 
statements  at  the  meeting.  The  agenda 
for  the  meeting  consists  of  the  following 
items: 

(1)  Introduction  of  members. 

(2)  Discussion  of  emergency 
evacuation  of  gaming  vessels. 

(3)  Presentation  of  any  additional  new 
items  for  consideration  of  the 
Committee. 

INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  WITH  DtSABILITIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  the  Administrator 
where  listed  imder  "For  Further 
Information  Contract"  as  soon  as 
possible. 

Dated:  January  10. 1997. 

T.  W.  Jociah, 

Rear  Admiral.  U.S.  Coast  Guard,  Conanander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  97-2341  Filed  1-29-97;  8:45  am) 

BHJJNQ  CODE  4»10-14-H 
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[CGD  95-0091 

Prevention  Through  People 

ACCNCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  meetings  with  request 

for  comments. 

summary:  On  January  13, 1995,  the 
Coast  Guard  published  a  notice  (60  FR 
3288)  concerning  the  formation  of  a 
Quality  Action  Team  (QAT)  to  address 
the  human  element  in  marine  accidents. 
From  the  report  issued  by  this  QAT,  the 
docket,  [additional  comments  through 
public  contacts],  workshops,  and  the 
Coast  Guard  advisory  committees,  a 
strategic  plan  for  Prevention  Through 
People  (FTP)  has  been  developed.  The 
Coast  Guard  will  hold  four  pubUc 
meetings  to  discuss  the  PTP  Strategic 
Plan.  The  Coast  Guard  would  also  like 
to  soUcit  comments  on  specific  topics  as 
.  listed  below.  The  meetings  will  be  held 
on  the  dates  and  at  the  locations  listed 
below. 

DATES:  See  SUPPLEMENTARY  INFORMATION 
section  for  details  on  the  meeting  dates 
and  comment  deadlines. 
ADDRESSES:  See  SUPPtEMENTARY 
INFORMATION  section  for  meeting 
addresses  and  the  address  for  mailing 
pubUc  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
CDR  Mark  G.  VanHaverbeke,  Human 
Element  and  Ship  Design  Division  (G- 
MSE-1),  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001.  telephone  202-267- 
2997.  fax  202-267-4816,  email  fldr- 
heOcomdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Over  the  years  several  studies  have 
determined  that  the  hiunan  element 
contributes  to  between  60  and  95 
percent  of  marine  casualties.  The  QAT 
issued  its  report  in  July  1995.  They 
recommended  the  Coaist  Guard  develop 
a  long-term  strategy  to  refocus  accident 
prevention  efforts  from  technical 
measures  to  the  human  element.  PTP 
recognizes  the  critical  role  the  hiunan 
element  plays  in  maritime  safety.  The 
PTP  concept  asserts  that  safe  and 
profitable  operations  require  a 
systematic  approach  toward  the 
constant  and  balanced  interaction . 
between  the  elements  of  management, 
the  work  environment,  individual 
behavior,  and  appropriate  technology.  A 
systematic  approach  compels  us  to 
consider  the  interaction  between  these 
elements  based  on  a  solid  foundation  of 
rules,  regulations,  and  standards.  PTP 
strives  to  bring  together  government  and 
industry  in  making  this  cultiual  change. 


It  reUes  upon  cooperation,  innovation, 
and  most  importantly — ^people. 

The  Coast  Guard  developed  the  PTP 
Strategic  Plan  based  on  input  from  the 
marine  industry  and  the  findings  of  the 
PTP  QAT.  Supporting  the  PTP  Strategic 
Plan  is  a  Coast  Guard  focused 
implementing  plan.  Both  plans  are 
available  by  contracting  the  person 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  The  PTP  Strategic 
Plan  outlines  the  framework  that  an 
organization  can  use  to  build  its  own 
PTP  program  and  develop  its  own 
implementation  plan.  The  three  major 
elements  of  the  PTP  Strategic  Plan  are 
the  PTP  vision,  principles,  cmd  goals. 

First,  the  vision  is  an  idealized  view 
of  the  ftiture  state  of  where  the  entire 
maritime  industry  would  like  to  be  in 
the  future.  It  reads,  "We  will  achieve  the 
world's  safest,  most  environmentally 
sound  and  cost-effective  marine 
operations  by  emphasizing  the  role  of 
people  in  preventing  casualties  and 
pollution."  The  vision  is  ambitious,  yet 
achievable  if  we  work  together.  It  also 
inspires  action  by  the  Coast  Guard, 
other  government  agencies,  maritime 
unions,  and  industry. 
.  Second,  the  principles  establish  the 
values  and  philosophy  that  will  guide 
the  actions  of  us  all  as  we  each 
implement  PTP.  The  principles  are: 

1.  Honor  the  Mariner — Seek  and 
respect  the  opinion  of  those  who  "do 
the  work,"  afloat  and  ashore. 

2.  Take  a  Quality  Approach — ^Engage 
all  elements  of  the  marine 
transportation  system  to  drive 
continuous  improvements. 

3.  Seek  Non-Regulatory  Solutions — 
Emphasize  incentives  and  innovation. 

4.  Share  Commitment — Recognize  and 
act  upon  the  responsibiUty  of 
government,  management  and  workers 
to  foster  a  safe  and  environmentally 
sound  marine  transportation  system. 

5.  Manage  Risk — Apply  cost-effective 
solutions  to  marine  safety  and 
environmental  issues,  consistent  with 
our  shared  public  stewardship 
responsibilities. 

Third,  the  goals  describe  the  changes 
required  to  achieve  the  PTP  vision.  The 
goals  are  to: 

1.  Know  More — Significantly  expand 
our  knowledge  and  understanding  of  the 
human  element  and  its  role  in  maritime 
operations  and  accidents. 

2.  Train  More — Give  members  of  the 
marine  community  the  necessary  skills 
and  knowledge  to  improve  safety  and 
prevent  pollution. 

3.  Do  More — Improve  professional 
performance  through  a  practical 
application  and  opefi  commimication  of 
human  element  knowledge  within  the 


marine  community  including  Coast 
Guard  and  maritime  personnel. 

4.  Offer  More — Provide  incentives  for 
improvement  in  safety  management 
systems. 

5.  Cooperate  More — Work  together  to 
address  Uie  human  element  in 
transportation  safety  and  pollution 
prevention. 

Our  PTP  Implementation  Plan  is  an 
internal,  working  document  that 
contains  the  objectives  and  activities 
required  to  meet  the  PTP  goals.  Other 
oiganizations,  such  as  marine 
companies  and  maritime  unions,  can 
use  die  Coast  Guard's  Implementation 
Plan  as  a  guide  to  create  their  own. 

A  synopsis  of  the  ongoing  projects 
include: 

1.  Demonstrating  the  financial 
benefits  of  implementing  PTP. 

2.  Redirecting  Coast  Guard  education, 
training,  and  jo^  recruitment  to  focus  on 
understanding  human  error. 

3.  Creating  avenues  to  share  analyses, 
best  practices,  and  lessons-learned. 

4.  Establishing  a  Streamlined 
Inspection  Program. 

5.  Executing  partnerships  with 
maritime  organizations  including  the 
American  Waterways  Operators  (A WO), 
the  Passenger  Vessel  Association  (PVA), 
the  United  States  Chamber  of  Shipping 
(USCS),  and  the  American  Petroleum 
Institute  (API). 

6.  Developing  ways  to  identify  and 
test  practical  solutions  to  fatigue  related 
issues. 

7.  Implementing  the  International 
Safety  Management  (ISM)  Code  and 
changes  to  the  Standards  for  Traiiung, 
Certification,  and  Watchkeeping 
Convention  (STCW). 

8.  Providing  guidance  on  the  use  of 
risk  assessment  and  risk  reduction 
procedures. 

These  and  other  projects  will  bring  us 
closer  to  the  vision  of  PTP. 

Coniments 

The  Coast  Guard  is  soUdting  feedback 
on  the  following  areas.  Please  provide 
specific  examples  whenever  possible. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  6^/2  x  11 
inches,  suitable  for  copying  and 
electronic  filing.  Please  identify  the 
docket  by  the  docket  number  at  the  top 
of  this  notice.  Comments  should  be  sent 
to  Public  Docket.  Room  3406,  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washin^on,  DC  20593-0001.  The 
deadline  for  comments  is  May  30, 1997. 
Comments  will  not  be  taken  over  the 
phone. 

1.  Lessons  Learned  and  Near- 
Accidents.  How  do  companies  and 
mariners  gather  information  on  near- 
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accidents  and  the  resulting  lessons 
learned?  What  methods  have  proven 
successful?  What  methods  have  failed? 
Why?  How  is  this  information 
disseminated  either  aboard  ship  or 
throughout  the  company?  How  have  the 
issues  of  liability  and  fear  of  retribution 
been  addressed? 

2.  Partnerships.  Please  share  company 
experiences  with  intra-industry,  inter- 
industry, and  industry /government 
partnerships.  What  has  been  your 
company's  experience  working  with  a 
shared  VTS  system  and/or  a  port  safety 
committee? 

3.  Management.  Recognizing  that  the 
International  Safety  Management  Code 
is  voluntary  for  the  domestic  fleet,  are 
you  aware  of  any  specific  management- 
driven  initiatives  designed  to  foster 
focus  on  human  element  issues?  What 
have  been  the  results  of  these 
initiatives? 

4.  Cost  of  Safety.  How  is  safety  cost- 
effective  in  your  company?  What  is  the 
value  of  safety?  What  factors  were  used 
to  measure  the  value  of  safety?  How  do 
these  costs  compare  with  the  benefits 
you  are  realizing? 

5.  Fatigue.  Please  share  company 
experience  with  fatigue.  What 
countermeasiues  have  proven 
successful  against  fatigue? 

6.  Information  sharing.  How  is 
information  shared  between  industries 
(i.e.  between  tankers  and  cargo  ships)? 
How  is  it  shared  between  companies 
within  an  industry? 

7.  Waterway  Management.  Please 
identify  low  cost/no  cost  safety 
solutions  that  can  be  appUed  to  increase 
overall  confidence  in  America's  ports 
and  waterways. 

Public  Meeting 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  as  time 
permits,  members  of  the  public  may 
make  oral  presentations  during  the 
meetings.  Persons  wishing  to  make  oral 
presentations  should  notify  the  person 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  the 
day  before  the  meetings.  Written 
material  may  be  submitted  prior  to, 
during,  or  after  the  meetings.  The  Coast 
Guard  is  not  required  to  address  the 
comments  at  the  pubUc  meetings. 

The  meetings  will  be  held: 

1.  New  Orleans — February  25, 1997, 
3:00  p.m.  to  6:00  p.m.,  at  the  Hyatt 
Regency  Hotel,  Loyola  Ave.  &  Poydras 
Plaza,  New  Orleans.  LA  70140-1012. 

2.  Oakland— February  28, 1997,  9:00 
a.m.  to  1:00  p.m.,  at  the  Oakland  Federal 
Building,  Tliird  Floor  Conference 
Center,  1301  Clay  Street,  Oakland,  CA 
94612. 


3.  St.  Louis-^arch  26, 1997, 1:00 
p.m.  to  5:00  p.m.,  at  the  Robert  A. 
Yoimg  Federal  Building,  Second  Floor 
Auditorium,  1222  Spruce  St.,  St.  Louis, 
MO  63103. 

4.  Providence,  RI — April  18, 1997, 
12:30  p.m.  to  4:30  p.m.  Because  the 
meeting  site  is  not  yet  determined, 
persons  wishing  to  attend  this  meeting 
should  contact  the  person  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT  for  information  about  the 
meeting  location. 

Information  on  Services  for  the 
Handicapped 

Contact  CDR  VanHaverbeke  for 
information  on  facilities  or  services  for 
the  handicapped  or  to  request  spedcd 
assistance  at  the  meetings  as  soon  as 
possible. 

Dated:  January  24, 1997. 
J.CCard, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
IFR  Doc.  97-2342  Filed  1-29-97;  8:45  am] 

BtLUNQ  CODE  4t10-14-M 

Federal  Railroad  Administration 

[FRA  Emergency  Ontor  No.  14,  Notice  No. 
4] 

Eureka  Southern  Railroad  Company 
(alL&  Northwestern  Pacific  Railroad); 
Notice  of  Limited  Relief  From 
Emergency  Order  No.  14 

AGENCY:  Federal  Railroad 

Administration,  Department  of 

Transportation. 

ACTION:  Notice  of  partial  relief. 

SUMMARY:  This  notice  provides  partial 
relief  for  the  Northwestern  Pacific 
Railroad  (formerly  the  Eiueka  Southern 
Railroad)  from  the  limitations  of  Federal 
Railroad  Administration  Emergency 
Order  No.  14.  The  relief  allows  the 
railroad,  using  specified  procedures,  to 
transport  hazardous  materials  when  the 
transportation  is  necessary  for  the  . 
railrcMd  to  effect  repairs  on  the  railroad. 
Transportation  of  hazardous  materials 
for  other  purposes,  as  well  as  passenger 
transportation,  remain  prohibited. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  T.  Schultz,  Regional 
Administrator,  Region  7,  Federal 
Railroad  Administration,  801 1  Street, 
Stiite  466,  Sacramento,  California 
95814,  (916)  498-6540;  or  Nancy 
Lummen  Lewis,  Trial  Attorney,  Office 
of  Chief  Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W..  Washington,  D.C..  (202)  632-3162. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Railroad  Administration  (FRA) 


gives  notice  of  limited  relief  granted  to 
the  Etireka  Southern  Railroad  Company, 
now  known  as  the  Northwestern  Pacific 
Railroad  (NWP),  from  certain  conditions 
of  this  emergency  order.  This  relief  will 
permit  the  NWP  to  transport  hazardous 
materials,  under  drciunstances 
specified  in  this  notice,  over  its  line  of 
track  between  Wilhts  and  Fort  Seward, 
CaUfomia  (milepost  145.5  to  milepost 
216.6). 

Background 

As  issued  June  7, 1990,  this 
emergency  order  prohibited  Eureka 
Southern  Railroad  Company  fiom 
operating  passenger  service  and  from 
transporting  hazardous  materials  on  its 
line  between  Willits  and  Eureka, 
California  (milepost  142.5  to  milepost 
284.1).  On  October  1, 1990.  FRA 
published  notice  that  the  emergency 
conditions  no  longer  existed  between 
mileposts  142.5  and  145.5,  and  between 
mileposts  216.6  and  284.1.  The 
restrictions  of  the  emergency  order  were 
lifted  on  those  areas  of  track.  In  a  third 
notice,  published  November  27, 1992, 
FRA  stated  that  the  prohibitions  of  the 
emergency  order  for  the  remaining  track 
continued  in  effect  for  the  new  owner  of 
the  Eureka  Southern  Railroad,  the  North 
Coast  Railroad  Authority.  The  North 
Coast  Railroad  Authority  operates  the 
NWP. 

In  July,  1996,  the  NWP  requested  that 
FRA  allow  the  railroad  to  transport  fuel 
oil  to  contractors  performing  work  on 
the  NWP  right-of-way  within  the 
restricted  area.  The  fuel  oil  is  needed  for 
railroad  internal  use  to  service  heavy 
earth  moving  equipment.  There  exists 
no  other  means  of  access  to  these  work 
areas. 

Following  investigations  conducted 
by  FRA,  I  conclude  that  the  relief 
requested  by  NWP  is  necessary  to 
facilitate  the  railroad's  efforts  to 
maintain  and  improve  its  trackage.  The 
relief  requested  is  in  the  interest  of 
railroad  safety. 

Relief 

NWP  may  transport  over  its  rail  line 
between  Willits  and  Fort  Seward, 
CaUfomia  materials  required  by  49  CFR 
parts  171-179  to  be  placarded  as 
hazardous  under  the  following  terms 
and  conditions: 

(1)  The  material(s)  must  be  for  the 
internal  use  only  by  NWP  for 
construction,  maintenance  and 
operation  of  the  railroad. 

(2)  Any  movement  of  the  material(s) 
shall  be  transported  by  special  train, 
operated  solely  for  that  purpose. 

(3)  Maximum  speed  of  train 
movements  of  the  material(s)  shall  be  10 
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miles  per  hour,  regardless  of  any  higher 
track  speed  specified  by  the  railroad. 

(4)  NWP  shall  provide  written  notice 
of  intended  movements  of  the 
material(s)  to  the  county  or  coimties  in 
which  the  movements  shall  take  place, 
as  well  as  to  the  California  Public 
Utilities  Commission  and  to  FRA's 
Regional  Office  in  Sacramento, 
CaUfomia.  Each  notice  shall  state  the 
material(s)  to  be  moved  and  the  point  of 
origination  and  point  of  destination. 
The  notice  shall  be  provided  no  less 
than  five  days  prior  to  the  movement. 

(5)  Prior  to  any  movement,  the  NWP 
chief  mechanical  officer  shall  inspect 
and  certify  in  writing  that  any  car 
carrying  the  material(s)  is  safe  and  in 
comphance  with  appUcable  Federal 
regulations.  An  inspection  and 
certification  will  not  be  necessary  for 
any  movement  for  the  puiposes  of 
repositioning  the  car  for  loading  or 
imloading  when  such  a  movement  starts 
and  ends  on  the  same  track  and  that 
track  is  other  than  main  track. 

(6)  Any  car  carrying  the  material(s) 
shall  be  placed  so  that  inadvertent 
movement,  inclement  weather,  or  other 
occiurence  will  not  cause  the  car  or  its 
contents  to  fall  in  any  river,  stream  or 
other  body  of  water. 

This  limited  Ufting  of  Emergency 
Order  No.  14  is  contingent  upon  NWP's 
comphance  with  the  terms  of  the  rehef. 
The  issuance  of  this  Notice  does  not 
preclude  imposition  of  another 
emergency  order  should  NWP  violate 
those  terms. 

The  restrictions  set  forth  in 
Emergency  Order  No.  14  continue  to 
apply  to  all  rail  transportation  of 
passengers  and  of  hazardous  materials 
not  for  internal  use  by  NWP  on  that 
portion  of  track  between  Willits  and 
Fort  Seward.  CaUfomia.  Although 
Eureka  Southern  was  named  as  the 
respondent  in  the  Order,  its  terms  and 
conditions  were  intended  to  apply  to 
any  successors.  Therefore,  the  terms  and 
conditions  apply  to  Northwestern 
Pacific  Railroad,  as  the  railroad  is  now 
known. 

This  Order  remains  in  e^ect  on  this 
track  until  the  NWP,  or  any  successor 
thereto,  makes  sufficient  repairs  to 
receive  reUef  under  the  provisions  of  the 
Order.  Each  train  movement  in  violation 
of  this  Order  shall  subject  NWP  or  any 
subsequent  owner  or  operator 
committing  the  violation  to  a  civil 
penalty  of  up  to  $20,000.  49  U.S.C. 
20104,20111. 


Issued  in  Washington,  D.Q  on  January  23. 
1997. 

Jolene  M.  Molitoris, 

Administrator. 

[FR  Doc.  97-2298  Filed  1-29-97;  8:45  am) 

MLUNQ  CODE  4«10-(»-P 


Notice  of  Safety  Bulletin 

AGENCY:  Federal  Raihoad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  Safety  Bulletin. 

SUMMARY:  The  FRA  is  issuing  Safety 
Bulletin  97-1  addressing  recommended 
safety  practices  for  certain  locomotives 
equipped  with  emergency  MU  fuel  line 
cut-off  devices  located  inside  the 
locomotive  control  compartment  at  a 
location  which  enables  the  cut-off 
device  to  be  activated  unintentionally. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Taylor,  Staff  Director,  Operating 
Practices  Division,  Office  of  Safety 
Assvuance  and  Comphance,  FRA,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590  (telephone  202-632-3346). 

SUPPLEMENTARY  INFORMATION: 

Backgrouad 

Preliminary  investigatory  findings 
following  the  derailment  of  a  nm-away 
Union  Pacific  Railroad  (UP)  fi«ight  train 
on  January  12, 1997,  at  Hayden, 
CaUfomia,  indicate  that  the  emergency 
multiple-unit  (MU)  fuel  Une  cut-off 
device  (cut-off  device)  located  inside  the 
locomotive  control  compartment  was 
unintentionally  activated  by  the 
locomotive  engineer.  The  engineer  was 
apparently  imaware  of  the  activation. 
Activation  of  the  cut-off  device  shuts 
down  all  MU'ed  locomotives  within  a 
niunber  of  seconds.  In  this  case,  all 
three  locomotives  in  the  train  were  shut 
down.  As  a  result,  the  engineer  lost  all 
of  the  dynamic  brake  retarding  effect 
being  used  to  control  the  s{>eed  of  the 
train  down  a  2.2  percent  grade.  The 
engineer  initiated  an  emergency 
appUcaUon  of  the  train's  air  brakes,  but 
the  train  continued  out  of  control  and 
derailed  at  a  siding  turnout. 

The  cut-off  device  on  this  locomotive 
is  located  below  waist  level  on  the  face 
of  the  control  stand  superstructure  on 
the  engineer's  left  side.  Although  the 
plastic  guard  surroimding  the  cut-off 
device  was  found  broken,  a  test 
conducted  on  a  similar  locomotive 
indicated  that  even  with  the  guard  in 
place  it  was  possible  to  operate  the  cut- 
off device  simply  by  brushing  it  with  a 
person's  knee.  The  locomotive's 
manufacturer.  General  Motor's 
Corporation,  Electro-Motive  Division, 
(EMD),  indicates  that  at  least  365  SD- 


60M  senes  locomotives  manufactured 
for  UP  are  equipped  with  cut-off  devices 
similarly  located.  Information  available 
to  FRA  indicates  that  these  locomotives 
are  identified  as  UP6000  thru  UP6365. 
There  may  be  other  locomotives  with 
similar  designs  on  other  railroads. 

Recommendation 

In  light  of  the  potential  dangers 
involved  in  loss  of  dynamic  braking  due 
to  inadvertent  activation  of  the 
emergency  MU  fuel-line  cut-off  device 
on  some  locomotives,  FRA  strongly 
recommends  that  the  following  ^ety 
precautions  be  taken: 

1.  All  railroads  must  inspect  aU 
locomotives  to  determine  if  the 
emergency  MU  fuel  Une  cut-off  device 
is  located  in  such  a  position  in  the 
locomotive  cab  that  it  can  be 
inadvertently  activated  by  the  engineer. 
If  the  device  is  located  in  such  a 
position,  the  corrective  action  in 
accordance  with  paragraphs  2  and  3 
must  be  initiated. 

2.  Relocate  the  cut-off  device  to  a 
location  where  the  device  can  not  be 
unintentionally  activated,  or 

Protect  the  cut-off  device  in  a  housing 
that  prevents  unintenUonal  activation. 

3.  Until  the  improvements  Usted 
above  are  made,  these  locomotives  must 
not  be  operated  in  the  controUing  or 
lead  position. 

FRA  recognizes  that  there  may  be 
operational  conditions  under  which 
these  locomotives,  while  in  the  trailing 
position,  must  be  occupied  by 
employees.  Under  these  circumstances, 
the  engineer's  seat  must  remain 
unoccupied  to  the  greatest  extent 
possible.  If  such  trailing  locomotive  is  to 
be  occupied,  the  conductor  must  brief 
all  occupants  as  to  the  location  of  the 
cut-off  device  and  the  need  to  avoid  all 
contact  with  it. 

Issued  in  Washington,  D.C  on  January  17, 
1997. 

Bruce  Fine, 

Associate  Administrator  for  Safety. 

(FR  Doc.  97-2300  Filed  1-29-97;  8:45  am) 

BiUMQ  COOE  4t10-0S-P 


Saint  Lawrence  Seaway  Development 
Corporation  Advisory  Board;  Notice  of 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463;  5  U.S.C.  App.  I)  noUce  is 
hereby  given  of  a  meeting  of  the 
Advisory  Board  of  the  Saint  Lawrence 
Seaway  Development  Corporation,  to  be 
held  at  2:00  p.m.,  February  19,  1997,  at 
The  Breakers  Restaurant,  1  South 
County  Road.  Palm  Beach,  Florida 
33480.  The  agenda  for  this  meeting  wiU 
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be  as  follows:  Opening  Remarks; 
Consideration  of  Minutes  of  Past 
Meeting;  Review  of  Programs;  New 
Business;  and  Closing  Remarks. 

Attendance  at  meeting  is  open  to  the 
interested  public  but  Umited  to  the 
space  available.  With  the  approval  of 
the  Administrator,  members  of  the 
public  may  present  oral  statements  at 
the  meeting.  Persons  wishing  further 
information  should  contact  not  later 
than  February  17, 1997,  Marc  C.  Owen, 
Advisory  Board  Liaison,  Saint  Lawrence 
Seaway  Development  Corporation,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590;  202-366-0091. 

Any  member  of  the  pubhc  may 
present  a  written  statement  to  the 
Advisory  Board  at  any  time. 

Issued  at  Washington,  D.C  on  Januaiy  24, 
1997. 

Marc  C  Owen, 

Advisory  Board  Liaison. 

(FR  Doc  97-2301  Filed  1-29-97;  8:45  am] 

MLUNQ  COM  4tie-«1-«i 


DEPARTMEffT  OF  THE  TREASURY 

Intamai  Revenue  Service 

Quarterty  Publication  of  IncflvMuais, 
Who  Have  Choeen  To  Expatriate,  as 
Required  tiy  Section  877(a) 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  IRC  section  877(a),  as 
amended,  by  the  Health  Insiu^nce 
PortabiUty  and  AccountabiUty  Act 
(HIPPA)  of  1996.  This  listing  contains 
the  name  of  each  individual  losing 
United  States  citizenship  (within  the 
meaning  of  877(a))  with  respect  to 
whom  the  Secretary  received 
information  during  the  quarter  ending 
December  31, 1996. 

The  following  individuals  have  lost 
their  U.S.  citizenship  diuing  the  quarter 
ending  December  31, 1996. 

Last  Name,  First  Name,  Middle  Name 

Alger,  Frederick  Moulton 

Anthony,  Susan 

Binder,  Heide  Marie 

Brilioth.  Margaret  )oan  French 

Brown,  Dolores  Celia 

Buck.  Helen  Smith 

Carter,  Wesley  Anthony 

Cattier.  Mathieu  Francois  Pelicien 

Cha,  Stephen  Sungdeok 

Chae,  Soo  Jung 

Chastain,  Heidi  Keim 

Choi.  Jong  Suk 

Choi,  Jeong  Hyoun 

Cheng,  Wen  Hon 

Chu,  Samuel  Wai  Tak 

Churchill,  Owen  Paul 


Clyde,  Kyung  Ja 

Cieeth,  Patricia  Marilyn 

Davis,  Sonja  Elisa 

Diamond,  Monica  Clara 

Dimma,  Katharine  Louise 

Dobmeier,  Brigitte 

Dworschak,  Elisabeth 

Eggers,  Carsten  Rolf 

El  Ouassil,  Victoria  Johanna 

Exelby  Nee  Bergdahl,  Shirley  Yvonne 

Feiner,  Gideon 

Fergusson,  Barbara 

Gaffoey,  Michael  Terry 

Garza,  Caroline  Ellen 

Gerstner,  Sylvia  Grace 

Getty,  Mark  Harris 

Grlica,  George 

GuilJon-Teruel,  Francoise  Laure 

Gulya,  Gabor  Laszlo 

Haas,  Eric  Michael 

Hively,  Ronald  Andre 

Hwang,  Paul  Philip 

Johnson,  Chris  Noiman 

Keel.  Yolinda 

Kiang,  David  Tien  Sik 

Kim,  Soo  Hong 

Kim,  Jong  Hwan 

Knight,  Louis  Helmer 

Kosta,  Robert  Stanley 

Kraus,  Ruth 

Krimholtz,  Michael  John 

Krupiak,  Katharine  Elhiede 

Leathers.  Christina  Helene 

Lee,  Sung  Soo 

Lee,  Jennie  Mi 

Lee,  Hae  Ree 

Lee,  Tse-Tah 

Lim,  Byimg  Ok 

Manquen,  Timothy  Duane 

Marti,  Ruth  Daniela 

Martinez,  Roland  Joe 

McMillan,  Norman 

Minz  Geneen,  Florence  Rose 

Moon,  Steve  Young  Chang 

Morris,  Joan  Marie 

Mussells,  Emily  Layman 

Olaussen,  Tom  Kaaie 

Parsons,  Graham  Turner 

Patterson,  Yong  Tok 

Phillip,  Thomas  William 

Posey,  Franklin  Melvin 

Priest,  Francesca  Louise 

Pujals,  Eduardo  Fernandez 

Roh,  Yoimg  Jeimg  Woo 

Rossing,  Dennis  Siegbert 

Segewitz,  Elise 

Seto,  John  Gin  Chung 

Simonsen,  Thomas  Keith 

Smith,  Beverly  Anne 

Sofronas,  Angelos 

Sommerlad,  Elizabeth  Hale  Winkler 

Storjohann,  Carol  Ann 

Su,  Beyue  Chen 

Tanenbaum,  Julie  Lyon 

Tanenbaum,  Kenneth  Michael 

Tanenbaum,  Lisa  Ellen 

Trihey,  Timothy  Patrick 

Trotta,  Robert  Thomas 

Tze,  Lou  Man  Ping 

Vourecas-Petalas,  Tatiana 

Wong,  Michelle  Nancy 

Wong,  Denise  Angela 

Wurtz,  Patrick  George 

Yamall,  Alexander  Coxe 


Approved:  January  22, 1997. 
Doug  Rogers, 

Project  Manager,  International  District 
Operations. 

[FR  Doc.  97-2283  Filed  1-29-97;  8:45  am) 
MLUNO  CODE  4S3e-01-U 


UNITED  STATES  INFORIMATiON 
AGENCY 

Foreign  Ijinguage  and  Area  Studie»— 
U.S.  Students  and  Scholars;  Request 
for  Proposals 

ACTION:  Notice — Request  for  Proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultiu^l  Affairs 
announces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regiilation 
26  CFR  1.501(c)  may  apply  to  develop 
and  administer  programs  in  cooperation 
with  USIA  that  will  assist  U.S.  citizens 
who  are  graduate  students  and 
postdoctoral  scholars  in  North  African, 
Middle  Eastern  and  South  Asian 
studies.  Activities  permitted  under  this 
program  include  foreign  language 
training,  foreign  area  studies  and  foreign 
area  research  for  periods  ranging  firom 
two  to  twenty-four  months  abroad. 

Overall  grant-making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiutil  Exchange  Act 
of  1961 .  PubUc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cuUiubI  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
dted  above  is  provided  through  the 
Near  and  Middle  East  Research  and 
Training  Act  (Public  Law  102-138, 
Section  228  as  amended  by  Public  Law 
103-236,  Section  233). 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

For  the  purpose  of  this  program,  the 
geographic  area  refers  to  the  region 
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consisting  of  countries  and  peoples 
covered  by  the  Bureau  of  Near  Eastern 
and  South  Asian  Affairs  of  the  U.S. 
Department  of  State  as  of  October,  1991, 
and  Turkey. 

Current  ehgible  locales  for  overseas 
research  are:  Mauritania,  Morocco, 
Tunisia,  Egypt,  Israel,  the  West  Bank 
and  Gaza,  Jordan,  Syria,  Turkey,  Saudi 
Arabia,  Kuwait,  United  Arab  Emirates, 
Bahrain,  Oman,  Qatar,  Yemen,  Pakistan, 
Indian,  Sri  Lanka,  Bangladesh  and 
Nepal. 

Individual  NMERTA  grantees  are 
required  to  provide  proof  of  insurance 
to  the  grant-making  organizations  before 
fellowshipo  funds  can  be  released. 
Health  and  accident,  MEDEVAC  and 
repatriation  insiuance  is  strongly 
recommended. 

ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  annoimcement  should  refer  to  the 
above  title  and  reference  number  E/ 
AEN-97-01. 

DEADLINE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Friday,  March  28, 1997.  Faxed 
doaunents  will  not  be  accepted,  nor 
will  docxunents  postmarked  March  28, 
1997  but  received  at  a  later  date.  It  is  the 
responsibility  of  each  appUcant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Grants  should  begin 
no  earlier  than  September  1, 1997  and 
no  later  than  September  31, 1997  and 
end  no  later  than  24  months  thereafter. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Patricia  Spann  or  John  Sedlins  in  the 
Academic  Exchange  Program  Division, 
North  Africa.  Middle  East  and  South 
Asia  branch.  E/AEN.  Room  212,  U.S. 
Information  Agency,  301  4th  Street, 
S.W.,  Washington,  D.C.  20547. 
telephone  niunber  (202)  619-5368.  fax 
niunber  (202)  205-2466,  Internet 
address  PSPANNdUSIA.GOV  or 
JSEDLINSdUSIA.GOV  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
appUcation  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget 
TO  DOWNLOAD  A  80UCITATI0N  PACKAGE 
VU  INTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.u8ia.gov./ 
or  from  the  Internet  Gopher  at  gopher:/ 
/gopher.usia.gov.  Under  the  heading 
"International  Exchanges/Training," 
select  "Request  for  Proposals  (RFPs)." 
Please  read  "About  the  Following  RFPs" 
before  downloading. 
TO  RECEIVE  A  SOUCtTATION  PACKAGE  VU 
FAX  ON  DEMAND:  The  entire  Solicitation 
Package  may  be  received  via  tha 


Bureau's  Grants  Information  Fax  on 
Demand  System,"  which  is  accessed  by 
calling  202/401-7616.  Please  reuqest  a 
"Catalog"  of  available  docimients  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program 
Assistant  Patricia  Spaim  on  all  inquiries 
and  correspondences.  Interested 
applicants  should  read  the  complete 
Federal  Register  announcement  before 
sending  inquiries  or  submitting 
proposals.  Once  the  RFP  deadline  has 
passed.  Agency  sta^  may  not  discuss 
this  competition  in  any  way  with 
apphcants  until  the  Bureau  proposal 
review  process  has  been  completed. 

SUBMlSSKMtS:  Apphcants  must  follow  all 
instructions  given  in  the  Sohcitation 
Package.  The  original  and  7  copies  of 
the  appUcation  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ AEN-97- 
01,  Office  of  Grants  Management.  E/XE. 
Room  326,  301  4th  Street,  S.W., 
Washingtcm,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  vrith  a  maximimi  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity  Goideliiiet 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  pofitical,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
rehgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Apphcants  are  strongly 
encoiu^ed  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  Support  for  Diversity 
section  for  specific  suggestions  on 
incorporating  divosity  into  the  total 
proposal. 

SUPPLEMENTARY  INFORMA'PON: 

Overview: 

Pursuant  to  the  Agency's  authorizing 
legislation,  (the  Ful^ght-Hays  Act, 
Pubhc  Law  87-256),  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 


of  the  diversity  of  American  (Ktlitical, 
social  and  cultural  Ufe. 

Support  is  offered  in  two  categories. 
Organizations  may  address  one  or  both 
categories,  but  must  submit  a  separate 
proposal  for  each  category.  Special 
emphasis  will  be  given  to  the  social 
sciences  and  humanities. 

Category  A — Pre-doctoral  students. 
Organizations  that  are  awarded  funding 
shall  solicit  and  receive  appUcations 
from  U.S.-dtizen,  graduate  students 
nationwide  who  seek  to  conduct 
overseas  study  and  research  in  the 
ehgible  locales  listed  above.  Ehgible 
fields  of  study  and  research  shall  be 
open  to  students  of  all  disciplines  with 
a  new  or  estabUshed  interest  in  topics 
requiring  study  or  research  in  the 
geographic  area(s).  Ehgibihty  shall  be 
restricted  to  apphcants  who  have  a 
baccalaureate  degree  and  who  are 
already  eiuvlled  in  graduate-level 
academic  programs. 

Category  B — Postdoctoral- scholars. 
Organizations  that  are  awarded  funding 
shall  sohcit  and  receive  appUcations 
from  U.S.-dtizen,  postdoctoral  scholars 
nationwide  who  seek  to  conduct 
overseas  study  and  research  in  the 
ehgible  locales  Usted  above.  Eligible 
fields  of  study  and  research  shall  be 
open  to  scholars  of  all  disciplines  with 
a  new  or  estabUshed  interest  in  topics 
requiring  study  or  research  in  the 
geographic  area(s).  Ehgibihty  shaU  be 
restricted  to  apphcants  who  have  a 
Ph.D.  and  who  have  coUege  or 
university  teaching  experience. 

In  preparing  a  proposal,  organizations 
should  address  the  subjects  of  program 
design  and  scheduling,  as  well  as 
program  administration.  At  a  minimum, 
a  successful  proposal  should  clearly 
cover  pubUcity,  selection  process, 
orientation  for  participants,  and 
logistical  and  scheduUng  measures.  A 
buic  plan  for  post-program  foUow-up 
and  evaluation  should  also  be  included. 
In  keeping  with  the  Government 
Performance  and  Results  Act  of  1993, 
proposals  should  emphasize  how 
grantee  organizations  will  measxue  the 
effectiveness,  economy  and  efficiency  of 
their  program  responsibiUties.  Cost- 
sharing  wiU  be  used  in  the  review 
process  as  one  such  measiu«.  The 
proposal  must  be  typewritten,  double- 
spaced  and  may  not  exceed  twenty  (20) 
pages  including  budget  attachments. 

Proposed  budget:  Awards  wiU  not 
exceed  $200,000.  Awards  to  eUgible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Apphcants  must  submit  a 
comprehensive,  line-item  budget  based 
on  the  specific  guidance  in  the 
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Solicitation  Package  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  appUcants  must  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  fadUtate  USIA  decisions  on 
funding. 

Budget  guidelines  apply  to  proposals 
submitted  in  both  Category  A  and  B 
described  above. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  round-trip  international  travel  via  an 
American  flag  carrier; 

(2)  domestic  travel; 

(3)  maintenance  and  per  diem; 

(4)  academic  program  costs  (e.g.  book 
allowance); 

(5)  orientation  costs; 

(6)  cultural  enrichment  costs  (e.g. 
admissions,  tickets,  etc.); 

(7)  U.S.-based  administration  costs  (e.g. 
advertisement,  recruitment  and 
selection  costs). 

Please  refer  to  the  Solicitation 
Package  (the  Proposal  Submission 
Instructions  or  PSI)  for  complete  budget 
guidelines  for  formatting  instructions. 

Administrative  costs  are  not  to  exceed 
20  percent  of  the  requested  budget. 
Cost-sharing  is  strongly  encouraged. 

Review  Process 

,  USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eUgibiUty.  Proposals  will  be 
deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidehnes  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  USIA  Office  of  Academic  Programs, 
as  well  as  by  the  USIA  Office  of  North 
African,  Near  Eastern,  and  South  Asian 
Affairs  and  the  USIA  post(s)  overseas, 
where  appropriate.  Pro]}osals  may  be 
reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eUgible  applications  will 
be  com{>etitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  oj  the  program  idea: 
Proposals  should  exhibit  originality. 


substance,  precision,  and  relevance  to 
Agency  mission. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  imdertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guideUnes  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multipher  effect/impact:  Proposed 
programs  should  strengthen  mutual 
imderstandings,  including  maximum 
sharing  of  information  and 
estabhshment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  poUcy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resoiuce 
materials  and  follow-on  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USlA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA- 
supporied  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 


possible.  All  other  items  should  be 
necesstuy  and  appropriate. 

11.  Cost-sharing:  F^posals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availabiUty  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  24, 1997. 
Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

(PR  Doc.  97-2302  Filed  1-29-97;  8:45  am] 
BILIJNG  COOC  ttM-01-H 


Telecommunications  Training  Program 
for  Slovenia 

action:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Qtizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultiutil  Affairs 
annoimces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)(3)-l  may  apply  to 
develop  training  programs  in 
telecommunications  for  Slovenia. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiuvl  Exchange  Act 
of  1961.  Public  Law  87-256.  as 
amended,  also  known  as  the  Fidbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
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between  the  people  of  the  United  States 
and  the  people  of  other  countries .  .  .; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
dted  above  is  provided  through  the 
Support  for  Eastern  European 
Democracies  Act. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

Announcement  Title  and  Number:  All 
commimications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  niunber  E/P- 
97-23. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.  Washington,  D.C.  time 
on  Friday,  March  14, 1997.  Faxed 
dociunents  will  not  be  accepted,  nor 
will  documents  postmarked  March  14, 
1997  but  received  at  a  later  date.  It  is  the 
responsibihty  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

Program  activities  should  begin  after 
June  1, 1997. 

For  Further  Information,  Contact:  The 
OfBce  of  atizen  Exchanges,  E/PE,  Room 
216,  U.S.  Information  Agency,  301  4th 
Street,  S.W..  Washington.  D.C.  20547. 
telephone:  202-619-5319,  fax:  202- 
619-4350,  e-mail  address: 
(cminer®usia.gov}  to  request  a 
Sohcitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
Via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
or  bam  the  Internet  Gopher  at  gopher/ 
/gopher.usia.gov.  Under  the  heading 
"International  Exchanges/Training," 
select  "Request  for  Proposals  (RFPs)." 
Please  read  "About  the  Following  WTs" 
before  downloading. 

Please  specify  USIA  Program  Officer 
Christina  Miner  on  all  inquiries  and 
correspondences.  Interested  appUcants 
should  read  the  complete  Federal 
Registn*  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadhne  has  passed,  Agency 
staff  may  not  disciiss  this  competition  in 


any  way  with  appUcants  imtil  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  eight  copies 
of  the  appUcation  should  be  sent  to: 
U.S.  Information  Agency,  Ref.:  E/P-97- 
23,  Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  S.W., 
Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximiun  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity  Guidelines 

Pursuant  to  the  Biueau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultiual  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
reUgion.  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encoiu'^ed  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal. 

Supplementary  Information: 
Overview:  Slovenia  is  beginning  the 
process  of  restructuring  its 
telecommunications  sector. 
Restructiuing  involves  Uberalizing  the 
provision  of  voice  and  data  telephony 
services  and  providing  opportimities  for 
alternative  telecom  operators  and 
networks  to  offer  more  advanced 
products  and  services  to  a  nation  than 
had  been  previously  available.  The  first 
step  is  the  adoption  of  legislation 
authorizing  new  entrants  into  the 
nation's  telecom  arena.  USIA  is 
interested  in  proposals  that  will  provide 
an  overview  of  the  U.S. 
teleconununications  sector  with  special 
attention  focussing  on  the  regulatory 
structiue  as  provided  by  an  independent 
regulatory  authority  such  as  the  U.S. 
Federal  Communications  Commission; 
the  effects  of  libendization  and 
privatization  on  the  telecom  sector  and 
how  this  restructuring  can  be 


accomplished;  and  the  introduction  of 
new  telecommunications  products  aiyl 
services  to  consumers  and  how  this  can 
be  accompUshed  in  other  markets. 
Participants  should  include  officials 
from  the  incumbent 
telecommunications  service  provider; 
government  officials  from  the  ministry 
and  parliamentary  body  that  will 
oversee  the  restructuring  of  the  telecom 
sector;  and  other  participants  who  may 
represent  vendors  or  potential  new 
networks.  The  primary  component  of 
this  project  will  be  a  U.S.  study  tour  to 
give  participants  an  idea  of  how  the   ~ 
telecommunications  sector  functions  in 
the  U.S.  Exchange  and  training 
programs  supported  by  institutional 
grants  should  operate  at  two  levels:  they 
should  enhance  institutional 
relationships;  and  they  should  offer    ^ 
practical  and  comparative  information 
to  individuals  to  assist  them  with  their 
professional  responsibilities.  Strong 
proposals  usually  have  the  following 
characteristics:  an  existing  partner 
relationship  between  an  American 
organization  and  a  host-country 
institution;  a  proven  track  record  of 
conducting  program  activity;  cost 
sharing  from  American  or  in-country 
sources,  including  donations  of  air  fares, 
hotel  and  housing  costs;  experienced 
staff  with  language  faciUty;  and  a  clear, 
convincing  plan  showing  how 
permanent  results  will  be  accompUshed 
as  a  result  of  the  activity  funded  by  the 
grant.  USIA  wants  to  see  tangible  forms 
of  time  and  money  contributed  to  the 
project  by  the  prosp>ective  grantee 
institution,  as  well  as  funding  from 
third  party  sources. 

Note:  Research  projects  or  projects  limited 
to  technical  issues  are  not  eligible  for  support 
nor  are  film  fiestivals  or  exhibits.  Exchange 
programs  for  students  or  foculty  or  proposals 
that  request  support  for  the  development  of 
university  curricula  or  for  degree-based 
programs  are  also  ineligible  under  this  RFP. 
Proposals  to  link  university  departments  or 
to  exchange  faculty  and/or  students  are 
funded  by  USLA's  Office  of  Academic 
Programs  (E/A)  under  the  University 
Affiliation  Program  and  should  not  be 
submitted  in  response  to  this  RFP. 

GuideUnes 

1.  All  grant  proposals  must  clearly 
describe  the  type  of  persons  who  vnll 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  Note  that  participants  should 
be  professionals  working  in  the  field  of 
telecommunications  and  not  members 
of  university  faculties.  In  the  selection 
of  all  foreign  participants,  USIA  and 
USIS  posts  retain  the  right  to  nominate 
participants  and  to  approve  or  reject 
participants  recommended  by  the 
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program  institution.  Programs  must  also 
comply  with  J-l  visa  regulations. 

i.  Programs  that  include  internships 
in  the  U.S.  should  provide  letters 
tentatively  committing  host  institutions 
to  support  the  internships.  Letters  of 
commitment  firom  the  hosts  of  study 
tour  site  visits  should  also  be  included, 
if  applicable. 

3.  Apphcants  are  encouraged  to 
consult  with  USIS  offices  regarding 
program  content  and  partner 
institutions  before  submitting  proposals. 
Award-receiving  applicants  will  be 
expected  to  maintain  contact  with  the 
USIS  post  throughout  the  grant  period. 

Proposal  Budget 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
instructions. 

Apphcants  must  submit  a  detailed 
line  item  budget  based  on  specific 
instructions  in  the  Program  and  Budget 
Submission  Instructions.  Proposals  for 
less  than  $60,000  will  receive 
preference. 

The  following  project  costs  are 
eUgible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares:  visas;  transit  costs;  groimd 
transportation  costs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  pubUshed  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  pubUshed 
Federal  per  diem  rates  must  be  used. 
NOTE:  U.S.  escorting  staff  must  use  the 
pubUshed  Federal  per  diem  rates,  not 
flat  rate. 

3.  Interpreters.  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors.  USIA  grants  do 
not  pay  for  foreign  interpreters  to 
accompany  delegations  from  their  home 
country.  Grant  proposal  budgets  should 
contain  a  flat  $140/day  per  diem  for 
each  Department  of  State  interpreter,  as 
well  as  bome-program-home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
appUcant's  proposed  budget. 

4.  Book  and  cultural  allowance. 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
participant  book  allowance  of  $50.  U.S. 
staff  do  not  get  these  benefits. 

5.  Consultants.  May  be  used  to 
provide  speciaUzed  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $250  per  day. 


Subcontracting  organizations  may  also 
be  used,  in  wldch  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal. 

6.  Room  rental,  which  generally 
should  not  exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project.  Per 
capita  costs  may  not  exceed  $5-6  for  a 
lunch  and  $14-20  for  a  dinner, 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of 
two-to-one. 

9.  A  return  travel  allowance  of  $70  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel. 

10.  All  USL\-funded  delegates  will  be 
covered  under  the  terms  of  a  USIA- 
sponsored  health  insiuance  poUcy.  The 
premium  is  paid  by  USIA  directly  to  the 
insiu^nce  company. 

11.  Other  costs  necessary  for  the 
effective  administration  of  the  program, 
including  salaries  for  grant  organization 
employees,  benefits,  and  other  direct 
and  indirect  costs  per  detailed 
instructions  in  the  appUcation  package. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibiUty.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  EUgible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  and  NIS  Affairs 
and  the  USIA  post  overseas,  where 
appropriate.  Proposals  may  be  reviewed 
by  the  Office  of  the  General  Counsel  or 
by  other  Agency  elements.  Fimding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultiual  Affairs.  Final  technical 
authority  for  assistance  awards  (grants 
or  cooperative  agreements)  resides  with 
the  USIA  grants  officer. 

Review  Criteria 

TechnicaUy  eUgible  appUcations  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  respond  to  the 
program  requirements  of  the  RFP. 

2.  Proffxiin  planning  and  ability  to 
achieve  objectives:  Program  objectives 
should  be  stated  clearly  and  precisely 
and  should  reflect  the  applicant's 


expertise  in  the  subject  area  and  the 
region.  Goals  should  be  reasonable  and 
attainable.  A  detailed  agenda  and 
relevant  work  plan  should  demonstrate 
how  objectives  will  be  achieved.  A 
timetable  indicating  when  major 
program  tasks  will  be  undertaken 
should  be  provided.  The  substance  of 
seminars,  presentations,  consulting, 
internships,  and  itineraries  should  be 
spelled  out  in  detail.  Responsibilities  of 
incoimtry  partners  should  be  clearly 
described. 

3.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  poUcy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  imderstanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages.  " 

5.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 
The  narrative  should  demonstrate 
proven  ability  to  handle  logistics. 
Proposals  should  reflect  the  institution's 
expertise  in  the  subject  area  and 
knowledge  of  Slovenia. 

6.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

7.  Project  Evaluation:  Proposals 
should  include  a  plan  and  methodology 
to  evaluate  the  project's  success,  both  as 
the  activities  unfold  and  at  the  end  of 
the  program.  USIA  recommends  that  the 
proposal  include  a  draft  survey 
questionnaire  and/or  plan  for  use  of 
another  measurement  technique  (such 
as  a  focus  group)  to  link  outcomes  to 
original  project  objectives.  Award- 
receiving  organizations/institutions  will 
be  e3q>ected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is. 
less  frequent. 

8.  Cost-effectiveness/cost  sharing:  The 
overhead  and  administrative 
components  of  the  proposal,  including 
salaries,  honoraria,  and  subcontracts  for 
services,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate.  Proposals 
should  maximize  cost-sharing  through 
other  private  sector  support  as  well  as 
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institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 


Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
'  availability  of  hinds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 


Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  24. 1997. 

Dell  Pendergrast, 

Deputy  Associate  Director  for  Educational 
and  Cultural  Affairs. 

|FR  Doc.  97-2303  Filed  1-29-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart660 

[Doclwt  No.  951 227306-5306^1 ;  LD. 
002596B] 

Fisheries  Off  West  Coast  States  and  In 
ttte  Western  Pacific;  Pacific  Coast 
Qroundflsh  Fishery;  Nontrawl 
Sabieflsh  Mop-Up  Fishery 

Correction 

Document  96-25369,  beginning  on 
page  51670  in  the  issue  of  October  3, 
1996,  was  inadvertently  published  in 
the  Proposed  Rules  section.  It  should 
have  appeared  in  the  Rules  and 
Reguilations  section. 
BNJJNQ  coot  ise»«i« 
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■Administration 

15  CFR  Parts  922,  929  and  937 

Florida  Keys  National  Marine  Sanctuary; 
Final  Rule 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

15  CPR  Parts  922. 929  and  937 
[Dodwt  No.  960712192-6192-01] 
RIN0646-AD85 

Florida  Keys  National  Marine 
Sanctuary  Final  Regulations 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Final  rule;  removal  and  revision 
of  regulations;  summary  of  Final 
Management  Plan. 

SUMMARY:  Pursuant  to  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  and  the  National  Marine 
Sanctuaries  Act,  NOAA  has  developed 
the  comprehensive  final  management 
plan  for  the  Florida  Keys  National 
Marine  Sanctuary  (FKNMS  or  the 
Sanctuary).  NOAA  hereby  issues  final 
regulations  to  implement  that  plan  and 
govern  the  conduct  of  activities  within 
the  Sanctuary.  This  document  also 
siunmarizes  the  Final  Management 
Plan — Environmental  Impact  Statement 
(FMP/EIS)  for  the  Sanctuary.  The  FMP/ 
EIS  details  the  goals  and  objectives, 
management  responsibilities,  research 
activities,  educational  and  outreach 
programs,  and  interpretive  enforcement 
activities  for  the  Sanctuary.  The 
intended  effect  of  the  final  regulations, 
and  FMP/EIS  is  to  protect  and  manage 
the  conservation,  recreational, 
ecological,  historical,  research, 
educational,  and  aesthetic  qualities  of 
the  Sanctuary  consistent  with  the 
Florida  Keys  National  Marine  Sanctuary 
and  Protection  Act  and  the  National 
Marine  Sanctuaries  Act. 
EFFECTIVE  DATES:  Congress  and  the 
Governor  of  the  State  of  Florida  have 
forty-five  days  of  continuous  session  of 
Congress  beginning  on  the  day  on  which 
this  document  is  published  to  review 
the  regulations  before  they  take  effect. 
After  forty-five  days,  the  regulations 
automatically  become  final  and  take 
effiect,  unless  the  Governor  of  the  State 
of  Florida  certifies  within  the  forty-five- 
day  period  to  the  Secretary  of 
Commerce  that  a  regulation  or 
regulations  is  imacceptable.  In  such 
case,  the  regulation  (or  regulations) 
cannot  take  effect  in  the  area  of  the 
Sanctuary  lying  within  the  seaward 
boundary  of  the  State  of  Florida.  In  no 
event  will  §  922.164(d)  become  effective 


in  State  waters  before  July  1, 1997.  A 
document  announcing  the  effective 
dates  will  be  pubUshed  in  the  Federal 
Register. 

ADDRESSES:  Requests  for  a  copy  of  the 
FMP/EIS,  the  Final  Regulatory 
Flexibility  Analysis,  or  the  Federalism 
Assessment  should  be  submitted  to  the 
Sanctuary  Superintendent,  Florida  Keys 
National  Marine  Sanctuary,  P.O.  Box 
500368,  Marathon,  Florida  33050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Causey,  Sanctuary  Superintendent, 
305/743-2437  or  Edward  Lindelof,  East 
Coast  Branch  Chief,  301/713-3137 
Extension  131. 

SUPPt.EMENTARY  INFORMATION: 

I.  Introduction 

The  FKNMS  was  designated  by  an  act 
of  Congress  entitled  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA,  Pub.  L.  101- 
605)  which  was  signed  into  law  on 
November  16, 1990.  The  FKNMSPA 
directed  the  Secretary  of  Commerce  to 
develop  a  comprehensive  management 
plan  and  regulations  for  the  Sanctuary 
pursuant  to  sections  303  and  304  of  the 
National  Marine  Sanctuaries  Act 
(NMSA)  (also  known  as  Title  III  of  the 
Marine  Protection,  Research,  and 
Sanctiiaries  Act  of  1972),  as  amended. 
16  U.S.C.  1431  et  seq.  The  NMSA 
authorizes  the  development  of 
management  plans  and  regidations  for 
national  marine  sanctuaries  to  protect 
their  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  aesthetic  quahties. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  implement  designated  sanctuaries 
was  delegated  to  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
by  the  E)epartment  of  Commerce, 
(iganization  Order  10-15,  §  3.01(z)  (Jan. 
11, 1988).  The  authority  to  administer 
the  other  provisions  of  the  NMSA  was 
delegated  to  the  Assistant  Administrator 
for  Ocean  Services  and  Coastal  Zone 
Management  of  NOAA  by  NOAA 
Circular  83-38,  Directive  05-50  (Sept. 
21, 1983,  as  amended). 

n.  Summary  of  Final  Management 
Plan/Environmental  Impact  Statement 

The  FMP/EIS  sets  forth  the  affected 
environment  of  the  Sanctuary  including 
the  boundary  and  details  its  resources 
and  human  uses  of  the  Sanctuary.  The 
FMP/EIS  also  describes  the  resource 
protection,  research,  education  and 
interpretive  enforcement  programs,  and 
details  the  specific  activities  to  be 
conducted  in  each  management  program 
area.  The  FMP/EIS  includes  a 


discussion,  by  program  area,  of  agency 
roles  and  responsibilities. 

The  goals  and  objectives  for  the 
Sanctuary  are  to:  (1)  Enhance  resoiuce 
protection  through  comprehensive  and 
coordinated  conservation  and  ecosystem 
management  that  complements  existing 
regulatory  authorities;  (2)  support, 
promote,  and  coordinate  scientific 
research  on,  and  monitoring  of,  the  site- 
specific  marine  resources  to  improve 
management  decision-making  in 
national  marine  sanctuaries;  (3)  enhance 
public  awareness,  understanding,  and 
the  wise  use  of  the  marine  enviroiunent 
through  public  education,  and 
interpretive  enforcement;  and  (4) 
faciUtate,  to  the  extent  compatible  with 
the  primary  objective  of  resoiux» 
protection,  multiple  uses  of  the 
Sanctuary. 

A.  Resource  Protection 

The  highest  priority  management  goal 
is  to  protect  the  marine  environment, 
resources,  and  qualities  of  the 
Sanctuary.  The  specific  objectives  of 
protection  efforts  are  to:  (1)  Reduce 
threats  to  Sanctuary  resources;  (2) 
encourage  participation  by  interested 
agencies  and  organizations  in 
addressing  specific  management 
concerns  (e.g.,  monitoring  and 
emergency-response  programs);  (3) 
develop  an  effective  and  coordinated 
program  for  the  interpretive 
enforcement  of  Sanctuary  regulations  in 
addition  to  other  regulations  already  in 
place;  (4)  promote  public  awareness  of, 
and  voluntary  compliance  with. 
Sanctuary  regulations  and  objectives 
through  an  educational/interpretive 
program  stressing  resource  sensitivity 
and  wise  use;  (5)  ensure  that  the  water 
quaUty  of  the  Florida  Keys  is 
maintained  at  a  level  consistent  with  the 
purposes  of  Sanctuary  designation;  (6) 
estabhsh  cooperative  agreements  and 
other  mechanisms  for  coordination 
among  all  the  agencies  participating  in 
Sanctuary  management;  (7)  ensure  that 
the  appropriate  management  agencies 
incorporate  research  results  and 
scientific  data  into  effective  resource 
protection  strategies;  and  (8)  coordinate 
pohcies  and  procedures  among  the 
agencies  sharing  responsibiUty  for 
protection  and  management  of - 
Sanctuary  resoiures. 

B.  Research  Progpun 

Effective  management  of  the 
Sanctuary  requires  the  conduct  of  a 
Sanctuary  research  program.  The 
purpose  of  Sanctuary  research  is  to 
improve  understanding  of  the  Florida 
Keys'  coastal  and  offshore  environment, 
resources,  and  qualities,  and  to  resolve 
specific  management  problems.  Some  of 
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these  management  problems  involve 
resources  common  to  coastal  and 
offshore  waters,  and  nearby  Federal, 
State,  and  local  refuges  and  reserves. 
Research  results  will  both  support 
management  efforts  to  protect  Sanctuary 
resources  and  quaUties,  and  be 
incorporated  into  interpretative 
programs  for  visitors  and  others 
interested  in  the  Sanctuary. 

Specific  objectives  for  the  research 
program  are  to:  (1)  Establish  a 
framework  and  procedures  for 
administering  research  to  ensure  that 
research  projects  are  responsive  to 
management  concerns  and  that  results 
contribute  to  improved  management  of 
the  Sanctuary;  (2)  focus  and  coordinate 
data  coUectidn  efforts  on  the  physical, 
chemical,  geological,  and  biological 
oceanography  of  the  Sanctuary;  (3) 
encourage  studies  that  integrate  research 
from  the  variety  of  coastal  habitats  with 
nearshore  and  open  ocean  processes;  (4) 
initiate  a  monitoring  program  to  assess 
environmental  changes  as  they  occur 
due  to  natural  and  human  processes;  (5) 
identify  the  range  of  effects  on  the 
environment  that  would  result  from 
predicted  changes  in  human  activity  or 
natural  phenomena;  (6)  encourage 
information  exchange  and  cooperation 
among  all  the  organizations  and 
agencies  undertaking  management- 
related  research  in  the  Sanctuary  to 
promote  more  informed  management; 
and  (7)  incorporate  research  results  into 
the  interpretive/education  program  in  a 
format  useful  for  the  general  public. 

C.  Education  and  Outreach 

The  goal  for  the  Sanctuary  education 
and  outreach  program  is  to  improve 
public  awareness  and  imderstanding  of 
the  significance  of  the  Sanctuary  and 
the  need  to  protect  its  resources  and 
qualities. 

The  management  objectives  designed 
to  meet  this  goal  are  to:  (1)  Provide  the 
public  with  information  on  the 
Sanctuary  and  its  goals  and  objectives, 
with  an  emphasis  on  the  need  to  use 
Sanctuary  resources  and  quaUties 
wisely  to  ensure  their  long-term 
viability;  (2)  broaden  support  for* 
Sanctuary  management  by  offering 
programs  suited  to  visitors  with  a 
diverse  range  of  interests;  (3)  provide  for 
public  involvement  by  encouraging 
feedback  on  the  effectiveness  of 
education  programs,  collaboration  with 
Sanctuary  management  staff  in 
extension  and  outreach  programs,  and 
participation  in  other  volunteer 
programs;  and  (4)  collaborate  with  other 
organizations  to  provide  educational 
services  complementary  to  the 
Sanctuary  program. 


D.  Visitor  Use 

The  Sanctuary  goal  for  visitor  use 
management  is  to  faciUtate,  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection,  public  «md 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursuant  to 
other  authorities. 

Specific  management  objectives  are 
to:  (1)  Provide  relevant  information 
about  Sanctuary  regulations,  use 
poUcies,  and  standards;  (2)  collaborate 
with  public  and  private  organizations  in 
promoting  compatible  uses  of  the 
Sanctuary;  (3)  encourage  the  public  who 
use  the  Sanctuary  to  respect  sensitive 
Sanctuary  resources  and  qualities;  and 
(4)  monitor  and  assess  the  levels  of  use 
to  identify  and  control  potential 
degradation  of  resources  and  qualities, 
and  minimize  potential  user  conflicts. 

The  Sanctuary  is  currently  managed 
from  offices  located  in  Key  Largo  and 
Key  West,  with  the  headquarters  in 
Marathon. 

m.  Summary  of  the  Final  Regulations 

Two  sets  of  existing  regulations  are 
eliminated  and  replaced  by  this  final 
rule.  Specifically,  parts  929  and  937  to 
title  15  of  the  Code  of  Federal 
Regulations,  which  govern  activities  in 
the  Key  Largo  and  Looe  Key  National 
Marine  Sanctuaries,  respectively,  are 
removed  and  replaced  by  the  new 
regulations  which  govern  the  entire 
FKNMS.  Consistent  with  the 
FKNMSPA,  the  Looe  Key  and  Key  Lai^ 
National  Marine  Sanctuaries  have  been 
incorporated  into  the  FKNMS  as 
Existing  Management  Areas 
(§  922.164(b)(1)). 

Organizationally,  these  final 
regulations  are  revised  from  the 
proposed  regulations  in  furtherance  of 
the  President's  Regulatory  Reinvention 
hiitiative  to,  among  other  things, 
consolidate  duplicative  regulatory 
provisions.  Consequently,  the  new 
regulations  for  the  most  part  appear  in 
a  new  subpart  P  to  15  CFR  part  922  (15 
CFR  922.160—922.167)  and  in 
Appendixes  I  through  Vm  to  subpart  P. 
Existing  §§  922.3,  922.42.  922.45, 
922.46,  922.49  and  922.50  of  15  CFR 
part  922  are  also  applicable  to  the 
Sanctuary.  In  some  instances,  this  rule 
makes  minor  revisions  to  those  and 
other  sections  of  the  National  Marine 
Sanctuary  Program  Regulations  at  15 
C.F.R.  part  922  to  make  them  meld  with 
the  new  subpart  P. 

Section  922.160  sets  forth  the  purpose 
of  the  regulations— to  implement  the 
comprehensive  final  management  plan 
for  the  Sanctuary  by  regulating  activities 
affecting  the  Sanctuary  in  order  to 
protect,  preserve,  and  manage  the 


conservation,  ecological,  recreational, 
research,  educational,  historical  and 
aesthetic  resources  and  qualities  of  the 
area. 

Section  922.161  and  Appendix  I 
describe  the  boundary  of  the  Sanctuary 
as  established  by  section  5  of  the 
FKNMSPA. 

Existing  §  922.3  defines  terms 
applicable  to  all  National  Marine 
Sanctuaries.  The  Marine  Protection, 
Resesuch,  and  Sanctuaries  Act  also 
defines  other  terms  applicable  to  all 
National  Marine  Sanctuaries.  The  terms 
"historical  resource,"  and  "sanctuary 
quality"  were  slightly  revised  to  reflect 
the  Sanctuary's  definitions  as  they 
appeared  in  the  proposed  regulations. 
"The  modified  definitions  further  clarify 
the  meaning  of  these  terms,  which  are 
applicable  to  all  the  sanctuaries  found 
in  part  922. 

Section  922.162  defines  terms  only 
applicable  to  the  FKNMS. 

Existing  §  922.42  specifies  that  all 
activities,  including  fishing,  boating, 
diving,  research,  and  education,  are 
allowed  in  the  National  Marine 
Sanctuaries  except  to  the  extent  that 
those  activities  are  restricted  or 
prohibited  by  subparts  F  through  P  of 
part  922  (in  the  case  of  the  FKNMS  by 
§§922.163,  922.164),  subject  to  any 
emergency  regulation  (in  the  case  of  the 
FKNMS  under  §922.165),  and  subject  to 
all  prohibitions,  regulations, 
restrictions,  and  conditions  validly 
imposed  by  any  Federal,  State,  or  local 
authority  of  competent  jurisdiction. 
This  section  is  intended  to  assure  that 
if  activities  are  not  prohibited  or 
otherwise  restricted  or  conditioned 
pursuant  to  this  part,  or  by  any  other 
Federal,  State,  or  local  authority  of 
competent  jurisdiction,  then  they  are 
expressly  allowed  within  the  Sanctuary. 

Section  922.163  prohibits  a  variety  of 
activities  within  the  Sanctuary  and  in 
limited  instances,  outside  the 
Sanctuary,  thus  making  it  unlawful  for 
any  person  to  conduct  them  or  cause 
them  to  be  conducted. 

The  first  activity  prohibited  is 
exploring  for,  developing,  or  producing 
minerals  or  hydrocart>ons  within  the 
Sanctuary.  The  FKNMSPA  already 
prohibits  these  activities.  The 
Sanctuary's  significant  natural  resources 
and  qualities  are  especially  sensitive  to 
potential  impacts  ft^m  outer  continental 
shelf  minerals  or  hydrocarbon  activities 
and  should  be  protected.  Si)ecifically, 
the  corals,  seagrasses,  and  mangroves  of 
the  Florida  Keys  and  the  Sanctuary's 
water  quality  are  especially  vulnerable 
to  oil  and  gas  activities  in  the  area.  The 
prohibition  on  oil,  gas  and  mineral 
activities  will  help  protect  the 
Sanctuary's  resources  and  qualities. 
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This  specific  prohibition  is  consistent 
with  the  general  prohibition  on  drilling 
into,  dredging  or  otherwise  altering  the 
seabed  discussed  below.  The 
codification  of  the  statutory  prohibitions 
into  the  Sanctuary  regulations  is  for 
regulatory  cohesiveness  (so  that  all 
restrictions  or  prohibitions  found  in  the 
statute  or  imposed  pursuant  to  the 
statute's  authority  can  be  found  in  one 
place)  rather  than  to  provide  any 
additional  protections. 

The  second  activity  prohibited  is  the 
removal  of,  injury  to,  or  possession  of 
coral  or  live  rock  except  as  authorized 
by  a  Federal  or  State  permit.  The  intent 
of  this  prohibition  is  to  conserve  the 
coral  reefs,  to  protect  the  biodiversity  of 
the  Sanctuary,  to  protect  the  habitats  of 
commercially  and  ecologically 
important  species,  and  to  preserve  the 
natural  functional  aspects  of  the  coral 
reef  ecosystem. 

The  third  activity  prohibited  is 
alteration  of,  or  construction  on,  the 
seabed.  Such  actions  as  drilling, 
dredging,  and  prop  dredging  are 
prohibited  by  this  regulation.  The 
seabed  and  the  water  over  the  seabed 
are  the  basic  elements  for  all  marine 
ecosystems.  This  prohibition  protects 
the  seabed  as  well  as  the  resources  in 
and  on  the  seabed,  such  as  shipwrecks, 
and  seagrasses.  Exceptions  are  made  for 
anchoring  in  manners  not  otherwise 
prohibited,  traditional  fishing  activities 
not  otherwise  prohibited,  installation 
and  maintenance  of  navigational  aids, 
harbor  maintenance,  repair  and 
replacement  of  jetties,  and  breakwaters, 
and  construction,  repair,  and 
replacement  of  docks  and  piers. 

The  fourth  activity  prohibited  is  the 
discharge  or  deposit  of  materials  or 
other  matter.  Exceptions  are  made  for 
such  things  as  fish  baits  in  connection 
with  and  during  traditional  fishing, 
biodegradable  vessel  effluents, 
graywater,  and  vessel  exhaust  and 
cooling  water.  The  primary  intent  of  this 
prohibition  is  to  protect  the  Sanctuary 
resources  and  qualities  against  the 
harmful  effects  of  land  and  marine 
based  pollution,  particularly  vessel 
source  pollution,  to  reduce  and  prevent 
contamination  by  marine  debris  and 
related  impacts  associated  with 
pollution  of  the  marine  environment  of 
the  Sanctuary.  Together  with  the 
prohibition  on  the  alteration  of,  or 
construction  on,  the  seabed,  this 
provides  a  safety  net  for  protection  of 
specific  resources  and  the  ecosystem. 

The  fifth  activity  prohibited  is  the 
operation  of  vessels  in  a  manner  which 
harms  significant  Sanctuary  resources 
such  as  operating  a  vessel  in  such  a 
manner  as  to  strike  or  otherwise  injure 
coral,  seagrass,  other  immobile  organism 


attached  to  the  seabed,  or  to  injiu>e  or 
take  wading,  nesting,  or  roosting 
seabirds  or  marine  mammals.  Also 
specifically  prohibited  is  having  a  vessel 
anchored  on  living  coral  other  than 
hardbottom  in  less  than  40  feet  of  water 
when  visibility  is  such  that  the  seabed 
can  be  seen,  operating  a  vessel  at  a 
speed  greater  than  idle  speed  only/no 
wake  within  an  area  designated  as  idle 
speed  only/no  wake,  within  100  yards 
of  navigational  aids  indicating  emergent 
or  shallow  reefs,  residential  shorelines, 
or  stationary  vessels,  within  100  feet  of 
divers  flags,  and  operating  a  vessel  in  a 
manner  which  endangers  Ufe,  limb, 
marine  resources,  or  property. 

The  sixth  activity  prohibited  is  diving 
without  a  red  and  white  "divers  down" 
flag  or  a  blue  and  white  "alpha"  flag  in 
Federal  waters.  The  intent  of  this 
prohibition  on  divers  in  conjunction 
with  the  previous  restriction  on  vessel 
operation  is  to  help  prevent  injury  to 
humans  and  facilitate  safe,  multiple  use 
of  the  Sanctuary. 

The  seventh  activity  prohibited  is  the 
release  of  exotic  species.  Exotic  species 
can  permanently  alter  a  natural 
ecosystem  and  its  assemblages  by  such 
things  as  out  competing  indigenous 
species  and  preying  on  indigenous 
species.  The  intent  of  this  prohibition  is 
to  prevent  injury  to  Sanctuary  resources, 
to  protect  the  biodiversity  of  the 
Sanctuary,  and  to  preserve  the  natural 
functional  aspects  of  the  ecosystem.  By 
protecting  the  natural  ecosystem  and 
assemblages,  it  also  addresses  concerns 
fit)m  commercial  and  recreational  users 
dependent  upon  the  natural  ecosystem 
and  assemblages. 

The  eighth  activity  prohibited  is  the 
tampering  with  official  signs  or  markers 
or  navigational  aids.  The  signs,  markers 
and  navigational  aids  generally  are 
posted  to  inform  the  users  about 
regulations  as  well  as  the  existence  of- 
certain  Sanctuary  resources,  primarily 
corals  and  seagrasses,  in  order  to 
prevent  injury  to  those  resources.  They 
also  address  safety  concerns  for  humans 
and  property.  Prohibiting  tampering  is 
reasonable  and  necessary  for  effiective 
prevention  and  enforcement  of 
regulations. 

The  ninth  activity  prohibited  is  the 
removing  or  injuring  of  Sanctuary 
historical  resources.  Submerged 
historical  resources  constitute 
important,  irreplaceable,  pubUc 
resources  of  the  Sanctuary  because  they 
contain  important  information  about 
human  heritage,  history,  and  culture. 
This  prohibition  is  designed  to  protect 
these  resources  and  ensure  their 
availability  for  present  and  future 
research,  education  and  other  uses 


compatible  with  the  NMSA  and  the 
Abandoned  Shipwreck  Act  (ASA). 

The  tenth  activity  prohibited  is  taking 
or  possessing  certain  protected  wildlife. 
The  Sanctuary  is  an  important  staging 
area,  breeding  area,  and  feeding  area  for 
a  variety  of  wildlife,  including  a  number 
of  endangered  and  threatened  species. 
The  intent  of  this  prohibition  is  to 
protect  Sanctuary  resources  and 
endangered  and/or  threatened  species. 

The  eleventh  activity  prohibited  is  the 
possession  or  use  of  explosives  and 
electrical  charges.  The  intent  of  this 
prohibition  is  to  prevent  injury  to 
Sanctuary  resources. 

The  twelfth  activity  prohibited  is  the 
harvest  or  possession  of  marine  life 
species  (tropical  fish  and  plants),  except 
in  accordance  with  the  Marine  Life  Rule 
of  the  Florida  Administrative  Code 
reproduced  in  Appendix  Vin  to  this 
subpart.  The  intent  of  this  regulation  is 
to  protect  Sanctuary  resources  and 
biodiversMy  by  adopting  relevant 
portions  of  the  Florida  Marine  Life  rule 
as  a  uniform  regulation  to  be  applied 
throughout  the  Federal  and  State  waters 
of  the  Sanctuary.  • 

The  thirteenth  activity  prohibited  is 
interfering  with  law  enforcement 
officers.  The  intent  of  this  prohibition  is 
to  prevent  the  obstruction  of  justice. 

Section  922.163  provides  certain 
exemptions  from  the  prohibitions  such 
as  when  a  prohibited  activity  is 
conducted  by  a  Federal,  State,  or  local 
officer  while  performing  enforcement 
duties  and/or  while  responding  to 
emergencies.  Certain  activities 
conducted  by  the  U.S.  Department  of 
Defense  are  also  exempt.  Also,  a 
prohibited  activity  may  be  conducted  if 
specifically  authorized  by,  and 
conducted  in  accordance  with  a 
National  Marine  Sanctuary  Permit. 

Section  922.164  sets  forth  by 
Sanctuary  zone,  restrictions  and 
prohibitions  above  and  beyond  those 
applicable  on  a  Sanctuary-wide  basis 
(most  of  the  Sanctuary  is  not  zoned  and, 
therefore,  only  the  Sanctuary-wide 
prohibitions  of  §  922.163  apply).  The  six 
type  of  Sanctuary  zones  are:  (1)  Areas  to 
be  Avoided  (ATBAs);  (2)  Existing 
Management  Areas;  (3)  Wildlife 
Management  Areas;  (4)  Ecological 
Reserves;  (5)  Sanctuary  Preservation 
Areas;  and  (6)  Special-use  Areas.  Details 
on  the  location  of  these  zones  are 
specified  in  Appendices  n,  m,  IV.  V  and 
VI  to  subpart  P,  respectively.  The  intent 
of  the  zoning  regulations  is  to  protect 
Sanctuary  resources,  ecosystem  and 
biodiversity,  and  provide  for  effective 
management  and  facilitation  of 
multiple,  compatible  uses,  consistent 
with  the  purposes  of  the  Sanctuary. 
Activities  located  within  two  or  more 
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overlapping  Sanctuary  zones  are 
concurrently  subject  to  the  regulations 
applicable  to  each  overlapping  area. 

Section  922.164(a)  prohibits  the 
operation  of  a  tank  vessel  or  a  vessel 
greater  than  50  meters  in  registered 
length  in  an  ATBA.  The  boundary 
coordinates  for  the  ATBAs  are  listed  in 
Appendix  VII  to  this  subpart.  This 
prohibition  merely  codifies  into  the 
Sanctuary  regulations  the  prohibition  in 
the  FKNMSPA  against  this  activity  in 
the  ATBAs.  The  prohibition  should 
prevent  or  minimize  large  or  tank  vessel 
groundings  on  the  coral  reef,  and  thus 
minimize  the  risk  of  extensive  physical 
damage,  spills  and  associated,  possibly 
irreparable,  injury  to  Sanctuary 
resources  likely  to  result  from  a 
grounding  of  a  large  vessel  or  tank 
vessel. 

Section  922.164(b)  sets  forth 
additional  restrictions  applicable  to 
Existing  Management  Areas — areas  of 
the  Sanctuary  that  are  already  within  a 
resource  management  area  established 
by  NOAA  or  by  another  Federal 
authority  of  competent  jurisdiction,  and 
in  need  of  a  level  of  protection  higher 
than  that  provided  by  the  Sanctuary- 
wide  prohibitions  and  restrictions  of 
§922.163.  The  Existing  Management 
Areas  are  the  Looe  Key  and  Key  Largo 
National  Marine  Sanctuaries  and  the 
Key  West  and  Great  White  Heron 
National  Wildlife  Refuges.  The 
boundaries  of  these  areas  are  set  forth  in 
Appendix  II  to  subpart  P. 

The  FKNMSPA  subsumed  the  Key 
Largo  and  Looe  Key  National  Marine 
Sanctuaries  into  the  FKNMS.  The 
qualities  and  values  for  which  those 
Sanctuaries  were  originally  designated 
remain  and  require  a  continued  level  of 
protection  above  and  beyond  those 
applicable  Sanctuary-wide.  Therefore, 
consistent  with  the  FKNMSPA, 
additional  restrictions  will  remain 
applicable  to  those  two  areas.  In  order 
to  do  so.  the  areas  of  the  two 
Sanctuaries  have  been  zoned  as  Existing 
Management  Areas  with  portions 
thereof  also  designated  as  Sanctuary 
Preservation  Areas  and  Special-use 
Areas.  Therefore,  the  special  restrictions 
applicable  to  the  two  areas  appear  in  the 
restrictions  applicable  to  Existing 
Management  Areas,  Sanctuary 
Preservation  Areas,  and  Special-use 
Areas. 

SecUon  922.164(b)(1)  sets  forth  the 
special  restrictions  applicable  to  the 
entire  Key  Largo  and  Looe  Key  Existing 
Management  Areas:  (i)  Removing, 
taking,  damaging,  harmfully  disturbing, 
breaking,  cutting,  spearing  or  similarly 
injiuing  any  coral  or  other  marine 
invertebrate,  or  any  plant,  soil,  rock,  or 
other  material,  except  commercial 


taking  of  spiny  lobster  and  stone  crab  by 
trap  and  recreational  taking  of  spiny 
lobster  by  hand  or  by  hand  gear  which 
is  consistent  with  these  regulations  and 
the  applicable  regulations  implementing 
the  applicable  National  Marine 
Fisheries  Service  Fishery  Management 
Plans;  (ii)  taking  any  tropical  fish;  (iii) 
fishing  with  wire  fish  traps,  bottom 
trawls,  dredges,  fish  sleds,  or  similar 
vessel-towed  or  anchored  bottom  fishing 
gear  or  nets;  and  (iv)  fishing  with, 
carrying  or  possessing,  except  while 
passing  through  without  interruption  or 
for  law  enforcement  purposes:  Pole 
spears,  air  rifles,  bows  and  arrows, 
slings,  Hawaiian  slings,  rubber  powered 
arbaletes,  pneumatic  and  spring-loaded 
guns  or  similar  devices  known  as 
spearguns. 

Also  designated  Existing  Management 
Areas  are  the  Great  White  Heron  and 
Key  West  National  Wildlife  Refuge 
Management  Areas.  The  Refuges  are 
subject  to  the  continuing  management 
and  control  of  the  Department  of  the 
Interior,  notwithstanding  the  exercise  of 
concurrent  regulatory  authority  by 
NOAA  in  the  surrounding  marine 
environment  in  accordance  with  this 
part.  The  development  of  these 
Sanctuary  regulations  was  the  resuh  of 
coordination  with  the  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service. 
Such  coordination  will  continue  in  the 
implementation  and  enforcement  of 
these  rules  and  regulations  in  a  manner 
that  complements  the  Sanctuary  final 
management  plan  as  well  as  existing 
refuge  management  plans.  The 
Sanctuary's  interpretive  enforcement 
approach  will  be  utilized  in  these  areas 
to  supplement  existing  enforcement  by 
the  U.S.  Fish  and  Wildlife  Service. 

Section  922.164(b)(2)  incorporates 
existing  U.S.  Fish  and  Wildlife  Service 
restrictions  which  prohibit  waterskiing, 
ofierating  personal  watercraft,  and 
operating  airboats  within  the  Great 
White  Heron  and  Key  West  National 
Wildlife  Refuge  Management  Areas  into 
Sanctuary  regulations.  By  incorporating 
those  provisions  into  the  Sanctuary 
regulations,  civil  penalties  can  be 
sought  for  violation  of  Sanctuary 
regulations.  Presently,  only  criminal 
sanctions,  which  are  more  difficult  to 
prove  and  not  always  the  best  means  of 
obtaining  compliance,  are  available. 

Section  922.164(c)  sets  forth  the 
procedures  for  designating  and  changing 
the  designation  of  all  or  part  of  the 
marine  portions  of  the  27  Wildlife 
Management  Areas  listed  in  Appendix 
ni  as  "idle  speed  only/no-wake",  "no 
motor",  "no  access  buffer"  or  "closed" 
areas.  Wildlife  Management  Areas  are 
areas  established  for  the  management, 
protection,  and  preservation  of  wildlife 


resources,  including  such  areas 
established  for  the  protection  and 
preservation  of  endangered  or 
threatened  species  Or  their  habitats, 
within  which  access  is  restricted  to 
minimize  disturl)ances  to  wildlife  and 
to  ensure  protection  and  preservation 
consistent  with  the  Sanctuary 
designation  and  other  applicable  law 
governing  the  protection  and 
preservation  of  wildlife  resources.  Only 
the  marine  portions  of  these  areas  are 
within  the  Sanctuary,  the  land  portions 
are  under  the  Department  of  the 
Interior's  and  the  State  of  Florida's 
jurisdiction  and  protection. 

An  "idle  speed  only/no-wake  zone" 
means  a  portion  of  the  Sanctuary  where 
the  speed  at  which  a  boat  is  operated 
may  be  no  greater  than  4  knots  or  may 
not  produce  a  wake.  A  "no  motor  zone" 
means  an  area  of  the  Sanctuary  where 
the  use  of  internal  combustion  motors  is 
prohibited.  A  vessel  with  an  internal 
combustion  motor  may  access  a  no 
motor  zone  only  through  the  use  of  a 
push  pole,  paddle,  sail,  electric  motor  or 
similar  means  of  operation  but  is 
prohibited  from  using  it's  internal 
combustion  motor.  A  "no-access  buR^er 
zone"  means  a  portion  of  the  Sanctuary 
where  vessels  are  prohibited  from 
entering  regardless  of  the  method  of 
propulsion.  "Closed"  means  all  entry  or 
use  is  prohibited. 

The  regulations  require  the  Director  or 
designee,  in  cooperation  with  other 
Federal,  State,  or  local  resource 
management  authorities,  as  appropriate, 
to  effect  such  designations  by  posting 
official  signs  conspicuously,  using 
mounting  posts,  buoys,  or  other  means 
according  to  location  and  purpose,  at 
appropriate  intervals  and  locations. 
Appendix  III  also  sets  forth  the  access 
restrictions  applicable  to  the  marine 
portions  of  the  Wildlife  Management 
Areas.  The  intent  of  these  rules  is  to 
protect  wildlife  resources  from  injury  or 
harmful  disturbance  within  sensitive 
areas  and  habitats.  It  is  also  the  intent 
of  these  restrictions  to  protect  Sanctuary 
resources  and  qualities  through 
coordination  with  the  Department  of  the 
Interior  and  others  in  a  manner  that 
recognizes  and  complements  the 
existing  management  of  the  land 
portions  of  these  areas.  For  example,  a 
closure  of  a  beach  above  the  mean  high 
water  by  the  Department  of  the  Interior 
is  complemented  by  a  closure  of 
adjacent  marine  areas  in  the  Sanctuary 
regulations.  More  importantly,  the 
Sanctuary's  interpretive  enforcement 
approach  will  be  utilized  in  these  areas 
to  supplement  existing  enforcement  by 
the  I>epartment  of  the  Interior.  As 
discussed  above,  civil  sanctions  are 
available  to  address  violations  of 
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Sanctuary  regulations  while  only 
criminal  sanctions  are  available  to 
address  violations  of  the  Interior's  rules. 

Section  922.164(d)  sets  forth 
prohibitions  applicable  to  activities 
conducted  within  Ecological  Reserves 
and  Sanctuary  Preservation  Areas. 
Ecological  Reserve  means  an  area  of  the 
Sanctuary  consisting  of  contiguous, 
diverse  habitats,  within  which  uses  are 
subject  to  conditions,  restrictions  and 
prohibitions,  including  access 
restrictions,  intended  to  minimize 
human  influences,  to  provide  natural 
spawning,  nursery,  and  permanent 
residence  areas  for  the  replenishment 
and  genetic  protection  of  marine  life, 
and  also  to  protect  and  preserve  natural 
assemblages  of  habitats  and  species 
within  areas  representing  a  broad 
diversity  of  resources  and  habitats 
found  within  the  Sanctuary.  Appendix 
IV  sets  forth  the  geographic  coordinates 
of  the  Western  Sambos  Ecological 
Reserve-the  only  Ecological  Reserve 
established  by  the  final  regulations. 
Another  Ecological  Reserve-the  Dry 
Tortugas  Ecological  Reserve  will  be 
proposed  by  a  separate  rulemalcing. 

Sanctuary  Preservation  Area  means  an 
area  of  the  Sanctuary  that  encompasses 
a  discrete,  biologically  important  area, 
within  which  uses  are  subject  to 
conditions,  restrictions  and 
prohibitions,  including  access 
restrictions,  to  avoid  concentrations  of 
uses  that  could  result  in  signihcant 
declines  in  species  populations  or 
habitat,  to  reduce  conflicts  between 
uses,  to  protect  areas  that  are  critical  for 
sustaining  important  marine  species  or 
habitats,  or  to  provide  opportunities  for 
scientific  research.  Appendix  V  sets 
forth  the  geographic  coordinates  of  the 
18  Sanctuary  Preservation  Areas 
established  by  the  final  regulations. 

Above  andlieyond  the  activities 
prohibited  Sanctuary-wide,  the 
following  activities  are  prohibited  in  the 
Ecological  Reserves  and  Sanctuary 
Preservation  Areas:  (i)  EKscharging  or 
depositing  any  material  or  other  matter 
except  cooling  water  or  engine  exhaust; 
(ii)  possessing,  moving,  harvesting, 
removing,  taking,  damaging,  disturbing, 
breaking,  cutting,  spearing,  or  otherwise 
injuring  any  coral,  marine  inveriebrate, 
fish,  bottom  formation,  algae,  seagrass  or 
other  living  or  dead  organism,  including 
shells,  or  attempting  any  of  these 
activities.  However,  fish,  invertebrates, 
and  marine  plants  may  be  possessed 
aboard  a  vessel  in  an  Ecological  Reserve 
or  Sanctuary  Preservation  Area, 
provided  such  resources  can  be  shown 
not  to  have  been  harvested  within, 
removed  from,  or  taken  within,  the 
Ecological  Reserve  or  Sanctuary 
Preservation  Area,  as  applicable,  by 


being  stowed  in  a  cabin,  locker,  or 
similar  storage  area  prior  to  entering  and 
during  transit  through  such  reserves  or 
areas:  (iii)  except  for  catch  and  release 
Bshing  by  trolling  in  the  Conch  Reef, 
Alligator  Reef,  Sombrero  Reef,  and  Sand 
Key  Sanctuary  Preservation  Areas, 
Bshing  by  any  means.  However,  gear 
capable  of  harvesting  fish  may  be  aboard 
a  vessel  in  an  Ecological  Reserve  or 
Sanctuary  Preservation  Area,  provided 
such  gear  is  not  available  for  immediate 
use  when  entering  and  during  transit 
through  such  Ecological  Reserve  or 
Sanctuary  Preservation  Area,  and  no 
presumption  of  fishing  activity  shall  be 
drawn  therefrom  (baitfishing  by  net  for 
ballyhoo  in  SPAs  will  be  allowed 
pursuant  to  a  Sanctuary  permit);  (iv) 
touching  Uving  or  dead  coral,  including 
but  not  limited  to,  standing  on  a  living 
or  dead  coral  formation;  (v)  placing  any 
anchor  in  a  way  that  allows  the  anchor 
or  any  portion  of  the  anchor  apparatus 
(including  the  anchor,  chain  or  rope)  to 
touch  living  or  dead  coral,  or  any 
attached  organism.  When  anchoring 
dive  boats,  the  first  diver  down  must 
inspect  the  anchor  to  ensure  that  it  is 
not  touching  living  or  dead  coral,  and 
will  not  shift  in  such  a  way  as  to  touch 
such  coral  or  other  attached  organisms. 
No  further  diving  shall  take  place  until 
the  anchor  is  placed  in  accordance  with 
these  requirements;  (vi)  anchoring 
instead  of  mooring  when  a  mooring 
buoy  is  available  or  anchoring  in  other 
than  a  designated  anchoring  area  when 
such  areas  have  been  designated  and  are 
available;  (vii)  except  for  passage 
without  interruption  through  the  area, 
for  law  enforcement  purposes,  or  for 
purposes  of  monitoring  a  temporary 
access  restriction  or  closure,  violating  a 
temporary  access  restriction  imposed  by 
the  Director. 

Section  922.164(d)(2)  authorizes  the 
Director  to  temporarily  restrict  access  to 
any  portion  of  any  Sanctuary 
Preservation  Area  or  Ecological  Reserve 
if  the  Director,  on  the  basis  of  the  best 
available  data,  information  and  studies, 
determines  that  a  concentration  of  use 
appears  to  be  causing  or  contributing  to 
significant  degradation  of  the  living 
resources  of  the  area  and  that  such 
action  is  reasonably  necessary  to  allow 
for  recovery  of  the  living  resources  of 
such  area.  The  Director  must  provide  for 
continuous  monitoring  of  the  area 
during  the  pendency  of  the  restriction. 
The  Director  must  provide  public  notice 
of  the  restriction  by  publishing  a  notice 
in  the  Federal  Register,  and  by  such 
other  means  as  the  Director  may  deem 
appropriate.  The  Director  may  only 
restrict  access  to  an  area  for  a  period  of 
60  days,  with  one  additional  60-day 


renewal.  The  Director  may  restrict 
access  to  an  area  for  a  longer  period 
pursuant  to  a  notice  and  opporttmity  for 
public  comment  rulemaking  under  the 
Administrative  Procedure  Act.  Such 
restriction  will  be  kept  to  the  minimum 
amount  of  area  necessary  to  achieve  the 
purposes  thereof. 

It  should  be  noted  that  §  922.164(d) 
will  not  take  effect  in  State  waters 
before  July  1, 1997,  to  allow  the  State  of 
Florida  Marine  Fisheries  Commission  to 
complete  its  rulemaking  process  related 
to  the  Sambos  Ecological  Reserve  and 
those  Sanctuary  Preservation  Areas 
located  in  State  waters.  If  the 
Commission's  rule  is  not  substantively 
the  same  as  NOAA's,  then  NOAA  will 
modify  these  regulations  to  conform 
with  those  of  the  State  or  will  consult 
with  the  State  on  whether  the  non- 
conforming portions  of  the  Sanctuary 
regulations  should  be  withdrawn  fit>m 
applying  in  State  waters. 

The  intent  of  the  establishment  of, 
and  regulation  of  uses  within,  the 
Sanctuary  Preservation  Areas  is  to  avoid 
concentrations  of  uses  that  could  result 
in  significant  xieclines  in  species 
populations  or  habitat,  to  reduce 
conflicts  between  uses,  to  protect  areas 
that  are  critical  for  sustaining  important 
marine  species  or  habitats,  or  to  provide 
opportunities  for  scientific  research. 
The  intent  of  the  establishment  of,  and 
regulation  of  uses  within,  the  Ecological 
Reserves  is  to  minimize  human 
influences,  to  provide  natural  spawning, 
nursery,  and  permanent  residence  areas 
for  the  replenishment  and  genetic 
protection  of  marine  life,  and  also  to 
protect  and  preserve  natural 
assemblages  of  habitats  and  species 
within  areas  representing  a  broad 
diversity  of  resources  and  habitats 
found  within  the  Sanctuary. 

Section  922.164(e)  sets  forth  the 
.  procedures  and  criteria  pursuant  to 
which  the  Director  or  designee  may  set 
aside  discrete  areas  of  the  Sanctuary  as 
Special-use  Areas,  designate  such  areas 
as  "recovery  areas"  to  provide  for  the 
recovery  of  Sanctuary  resources  from 
degradation  or  other  injury  attributable 
to  human  uses;  "restoration  areas"  to 
provide  for  restoration  of  degraded  or 
otherwise  injured  Sanctuary  resources; 
"research-only  areas"  to  provide  for 
scientific  research  or  education  relating 
to  protection  and  management,  through 
the  issuance  of  a  Sanctuary  General 
permit  for  research;  or  "facilitated  use 
areas"  to  provide  for  the  prevention  of 
use  or  user  conflicts  or  the  facilitation 
of  access  and  use,  or  to  promote  public 
use  and  understanding,  of  Sanctuary 
resources  through  the  issuance  of 
special-use  permits,  as  appropriate,  and 
impose  access  and  use  restrictions  to 
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protect  the  Sanctuary  resources  and 
qualities  and  allow  for  multiple, 
compatible  uses  within  the  Sanctuary. 
Spedal-use  Areas  must  be  no  larger 
than  the  size  the  Director  deems 
reasonably  necessary  to  accomplish  the 
applicable  objective.  Appendix  VI  sets 
forth  the  boimdaries  of  the  four  Special- 
use  Areas  established  by  the  final 
regulations.  All  four  of  these  areas  are 
"research-only  areas". 

Persons  conducting  activities  within 
any  Spedal-use  Area  are  required  to 
comply  with  the  access  and  use 
restrictions  specified  in  §  92Z.164(e)(3) 
and  made  applicable  to  such  area  by 
means  of  its  designation  as  a  "recovery 
area,"  "restoration  area,"  "research-only 
area,"  or  "facilitated-use  area."  Except 
for  passage  without  interruption 
through  toe  area  or  for  law  enforcement 
purposes,  no  person  may  enter  a 
Spedal-use  Area  except  to  conduct  or 
cause  to  be  conducted  the  following 
activities:  (i)  In  such  area  designated  as 
a  "recovery  area"  or  a  "restoration 
area",  habitat  manipulation  related  to 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resources,  or 
activities  reasonably  necessary  to 
monitor  recovery  of  degraded  or 
otherwise  injiued  Sanctuary  resources; 
(ii)  in  such  area  designated  as  a 
"research  only  area",  sdentific  research 
or  educational  use  specifically 
authorized  by  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of  a  vaUd  National 
Marine  Sanctuary  General  or  Historical 
Resources  permit;  or  (iii)  in  such  area 
designated  as  a  "fadlitated-use  area", 
activities  specified  by  the  Director  or 
spedfically  authorized  by  and 
conducted  in  accordance  with  the 
scope,  purpose,  terms,  and  conditions  of 
a  valid  Spedal-use  permit 

The  Director  mav  modify  the  number 
of,  location  of,  or  designations 
applicable  to,  Spedal-use  Areas  by 
publishing  in  the  Federal  Ragialer,  after 
notice  and  an  qpportimity  for  pubUc 
comment  in  accordance  with  ue 
Administrative  Procedure  Act,  an 
amendmoit  to  Appendix  VI,  except 
that,  with  respect  to  such  areas 
designated  as  a  "recovery  area," 
"rratoration  area,"  or  "research  only 
area,"  the  Director  may  modify  the 
number  of,  location  of,  or  designation 
applicable  to,  such  areas  by  publi^iing 
a  notice  of  such  action  in  the  Federal 
Register  if  the  Director  determines  that 
immediate  action  is  reasonably 
necessary  to:  (1)  Prevent  significant 
injury  to  Sanctuary  resources  where 
drcumstances  create  an  imminent  risk 
to  such  resources;  (2)  initiate  restoration 
activity  where  a  delay  in  time  would 
significantly  impair  the  ability  of  such 


restoration  activity  to  succeed;  or  (3) 
initiate  research  activity  where  an 
unforeseen  natural  event  produces  an 
opportimity  for  sdentific  research  that 
may  be  lost  if  research  is  not  initiated 
immediately.  If  the  Director  determines 
that  a  notice  of  modification  must  be 
promulgated  immediately,  the  Diredor 
must,  as  part  of  the  same  notice,  invite 
public  comment  and  spedfy  that 
comments  will  be  received  for  15  days 
after  the  effective  date  of  the  notice.  As 
soon  as  practicable  after  the  end  of  the 
comment  period,  the  Diredor  must 
either  rescind,  modify  or  allow  the 
modification  to  remain  unchanged 
through  notice  in  the  Federal  Register. 

Section  922.165  provides  thkt  where 
necessary  to  prevent,  minimize,  or 
minimize  the  imminent  risk  of 
destruction  of,  loss  of,  or  injiuy  to  a 
Sanctuary  resource,  any  and  aU 
activities  are  subjed  to  immediate 
temporary  regulation,  including 
prohibition.  Any  such  temporary 
regulation  may  be  in  eSed  for  up  to  60 
davs  with  one  60-day  extension. 
Additional  or  extended  action  is  subjed 
to  the  provisions  of  the  Administrative 
Procedure  Ad. 

Section  922.45  sets  forth  the 
maximum  dvil  penalty  for  violating  the 
NMSA  or  FKNMSPA,  the  regulations  or 
any  permit  isstied  pursuant  thereto— 
$100,000.  Each  day  of  a  continuing 
violation  constitutes'a  separate 
violation.  Regulations  setting  forth  the 
procedures  Iot  dvil  penalties,  permit 
sanctions,  use  of  written  warnings  and 
release  or  forfeiture  of  seized  property 
appear  at  15  CFR  part  904. 

Section  922.46  repeats  the  provision 
in  sectim  312  of  the  NMSA  that  any 
person  who  destroys,  causes  the  loss  of, 
or  injures  any  Sanctuary  resource  is 
liable  to  the  United  States  for  response 
costs,  damages  and  interest  resulting 
from  such  destruction,  loss  or  injury, 
and  any  vessel  used  to  destroy,  cause 
the  loss  of,  or  injure  any  Sanctuary 
resource  is  lid>le  in  rem  to  the  United 
States  for  response  costs,  damages  and 
interest  resulting  from  destruction,  loss 
or  injury. 

The  purpose  of  §§  922.45  and  922.46 
is  to  further  notify  the  public  of  the 
liability  for  violating  a  Sanctuary 
regulation,  permit  issued  pursuant 
thereto,  or  die  NMSA,  or  fat  causing  the 
destruction,  loss  of,  or  injury  to 
Sanctuary  resources. 

Section  922.166(a)  sets  forth  the 
procedures  for  applying  for  a  National 
Marine  Sanctuary  General  Pormit  to 
condud  a  prohibited  activity  and  the 
criteria  governing  the  issuance,  denial, 
amendment,  suspensicHi  and  revocation 
of  such  permits.  A  General  Pennit  may 
be  issued  by  the  Diredor  or  designee  iS 


he  or  she  finds  that  the  activity  will: 
Further  research  or  monitoring  related 
to  Sanctuary  resources  and  qualities; 
further  the  educational,  natural  or 
historical  resource  value  of  the 
Sanctuary;  further  salvage  or  recovery 
operations  in  or  near  the  Sanduary  in 
connection  with  a  recent  air  or  marine 
casiialty;  assist  in  managing  the 
Sanduary;  or  otherwise  further 
Sanctuary  purposes,  including 
fadlitating  multiple  use  of  the 
Sanduary,  to  the  extent  compatible  with 
the  primary  objective  of  resource 
protection.  The  Diredor  cannot  issue  a 
General  Permit  without  finding  that: 
The  applicant  has  the  professional 
qualifications  and  finandal  resources  to 
condud  and  complete  the  activity;  the 
duration  of  the  activity  is  no  longer  than 
necessary  and  the  meUiods  and 
procedures  are  appropriate  to  achieve 
the  stated  piupose;  the  activity  will  be 
conduded  in  a  manner  compatible  with 
the  primary  objective  of  protection  of 
Sanctuary  resources  and  qualities;  it  is 
necessary  to  condud  the  activity  within 
the  Sanctuary  to  achieve  its  purposes; 
the  reasonably  expeded  end  value  of 
the  activity  vntt  further  Sanctuary  goals 
and  purposes  and  outweighs  any 
potential  adverse  impacts  of  the  activity 
on  Sanctuary  resources.  For  activities 
proposed  to  be  conduded  within  an 
Existing  Man^ement  Area,  a  WildlifiB 
Management  Area,  an  Ecological 
Reserve,  a  Sanctuary  Preservation  Area, 
or  a  Spedal-use  Arm,  the  Diredor 
cannot  issue  a  Permit  unless  he  or  she 
also  finds  that  such  activities  will 
further  and  are  consistent  with  the 
purposes  for  which  such  area  was 
established. 

Section  922.166(b)  sets  forth  the 
application  procedures  and  issuance 
criteria  for  National  Marine  Sandiiary 
Survey/Inventory  of  Historical 
Resources  Permits.  Such  permits  are  not 
required  if  such  survey/invmtory 
activity  does  not  involve  any  activity 
prohibited  by  $$922,163  or  922.164.  If 
a  survey/inventory  activity  will  involve 
test  excavations  or  removal  of  artifacts 
or  materials  for  evaluative  purposes,  a 
Survey/Inventory  of  Historical 
Resources  Permit  is  required.  A  Survey/ 
Inventory  permit  may  be  issued  if  the 
activity  will  be  non-intrusive,  not 
indude  any  excavation,  removal,  or 
recovery  of  historical  resources  and  not 
result  in  destruction  of,  loss  of  or  injury 
to  Sanctuary  resources  or  qualities. 
Such  prnmit  may  also  be  issued  if  the 
activities  are  intrusive  but  will  involve 
no  more  than  the  minimum  manual 
alteration  of  the  seabed  and/or  the 
removal  of  artitsds  or  other  material 
necessary  for  evaluative  purposes  and 
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will  cause  no  significant  adverse 
impacts  on  Sanctuary  resources  or 
qualities.  Such  permit  must  be 
determined  to  be  in  the  public  interest 
and  be  consistent  with  the 
Programmatic  Agreement  Among 
NOAA,  the  Advisory  Council  on 
Historic  Preservation,  and  the  State  of 
Florida  on  Submerged  Cultural 
Resources  (hereinafter  SCR  Agreement). 

Pursuant  to  §  922.166(c),  a  National 
Marine  Sanctuary  Research/Recovery  of 
Sanctuary  Historical  Resources  Permit 
may  be  issued  for  a  person  to  conduct 
any  activity  prohibited  by  §§  922.163  or 
922.164  involving  the  research/recovery 
of  Sanctuary  historical  resources.  Such 
research/recovery  of  resources  must  be 
determined  to  be  in  the  public  interest 
as  described  in  these  regulations  and  the 
SCR  agreement.  Intrusive  research  and/ 
or  recovery  may  destroy  the  resources 
and  therefore  the  consideration  of  such 
permits  will  be  based  upon  a  balancing 
of  factors  and  criteria  to  determine 
whether  the  goals  of  preservation, 
research,  education,  and  public  access 
are  better  served  by  permitting  this  type 
of  activity  as  opposed  to  leaving  the 
historic  resources  in  place. 

Pursuant  to  §  922.166(d)  (1)  and  (2), 
National  Marine  Sanctuary  Special-use 
permits  may  be  issued  to  conduct  a 
commercial  or  concession-type  activity 
prohibited  by  $$922,163  or  922.164. 
Such  permits  may  be  issued  to  establish 
conditions  of  access  to  and  use  of  any 
Sanctuary  resource,  or  promote  public 
use  and  understanding  of  any  Sanctuary 
resources.  No  permit  may  be  issued 
unless  the  proposed  activity  is 
compatible  with  the  ptuposes  for  which 
the  Sanctuary  was  designated  and  can 
be  conducted  in  a  maimer  that  does  not 
destroy,  cause  the  loss  of,  or  inpue  and 
Sanctuary  resource;  and  for  the 
deaccession-transfer  of  Sanctuary 
Historical  Resources,  unless  the  activity 
will  be  conducted  in  accordance  with 
all  requirements  of  the  SCR  Agreement. 

Section  922.166(d)(3)  allows  the 
Director  to  assess  and  collect  fees  for  the 
conduct  of  any  activity  authorized  by  a 
Special-use  permit  issued  pursuant  to 
this  section.  No  Special-use  permit  can 
be  effective  until  all  assessed  fees  are 
paid.  This  section  also  provides  the 
criteria  for  determining  the  appropriate  - 
costs  and  fees. 

Section  922.166(e)  specifies  the 
information  which  must  be  submitted 
when  applying  for  a  permit  and  the 
address  for  Submissions  and  for 
submitting  supplementary  information. 

Section  922.166(f)  states  that  a  permit 
may  be  issued  for  a  period  not 
exceeding  five  years.  Renewals  must 
follow  the  same  procedures  as  those  for 
appl]ring  for  a  new  permit.  All  permits 


will  be  reviewed  annually  to  determine 
the  permittee's  compUance. 

Section  922.166(g)  states  that  the 
Director  may  amend,  suspend,  or  revoke 
a  permit  for  good  cause.  Further,  the 
Director  may  deny  a  permit  if  the 
permittee  or  applicant  has  acted  in 
violation  of  a  previous  permit,  or  for 
other  good  cause.  Procedures  governing 
permit  sanctions  and  denials  for 
enforcement  reasons  are  set  forth  in 
subpart  D  of  15  CFR  part  904. 

Pursuant  to  §  922.166(h),  the 
applicant  for  or  holder  of  a  Sanctuary 
permit  may  appeal  the  denial 
conditioning,  amendment,,  suspension 
or  revocation  of  a  permit  pursuant  to  the 
procedures  set  forth  in  §  922.50. 

Pursuant  to  §922.166(1),  a  permit 
issued  other  than  a  Special-use  permit 
is  nontransferable.  Special-use  permits 
may  be  transferred,  sold,  or  assigned 
with  the  written  approval  of  the  Director 
as  described  in  this  section.  , 

Section  922.166(i)  requires  that 
permits  (or  a  copy  thereof)  issued 
pursuant  to  these  regulations  must  be 
maintained  in  legible  condition  on 
board  all  vessels  or  aircraft  used  in  the 
conduct  of  the  permitted  activity. 

Pursuant  to  §  922.166(k),  any  permit 
issued  pursuant  to  this  section  is  subject 
to  the  following  terms  and  conditions: 
all  permitted  activities  will  be 
conducted  in  a  manner  that  does  not 
destroy,  cause  the  loss  of,  or  injury 
Sanctuary  resources  or  qualities,  except 
as  specifically  authorized;  the  permittee 
agrees  tp  hold  the  United  States 
harmless  against  any  claims  arising  from 
permitted  activities;  all  necessary 
Federal,  State  and  local  permits  from  all 
agencies  with  jurisdiction  over  the 
proposed  activities  shall  be  seciued 
before  commencing  field  operations. 

Pursuant  to  §  922.166(1),  in  addition 
to  §  922.166(k),  the  permits  for  research/ 
recovery  of  historical  resources  require 
that  a  professional  archaeologist  be  in 
charge  of  the  research-recovery 
planning,  field  recovery  operations,  and 
research  analysis;  an  agreement  with  a 
conservation  laboratory  shall  be  in  place 
before  field  recovery  operations  bedn; 
an  approved  nautical  conservator  wall 
be  in  charge  of  conservation  activities; 
and  a  curation  agreement  with  a 
museum  or  facility  shall  be  in  place 
before  commencing  field  operations 
which  addresses  the  curation,  public 
access,  display  and  maintenance  of  the 
recovmed  historical  resources. 
Deaccessi on/transfer  of  historical 
resources  require  a  Special-use  permit 
pursuant  to  paragraph  (d).  Such  Special- 
use  permits  must  also  be  executed  in 
accordance  with  the  requirements  of  the 
SCR  Agreement. 


In  addition  to  the  paragraphs  above, 
§  922.166(m)  stipulates  that  any  permit 
issued  pursuant  to  this  section  is  subject 
to  such  other  terms  and  conditions  as 
the  Director  deems  necessary  for  the 
purposes  for  which  the  Sanctuary  is 
designated,  including  but  not  limited  to: 
Any  data  or  information  obtained  under 
the  permit  shall  be  made  available  to  the 
public;  a  NOAA  official  shall  be  allowed 
to  observe  any  activity  conducted  under 
the  permit,  the  permittee  shall  submit 
one  or  more  reports  on  the  status, 
progress  or  results  of  activity  authorized 
imder  the  permit;  the  permittee  shall 
submit  an  annual  report;  the  permittee 
shall  purchase  and  maintain  general 
liability  insurance  or  other  acceptable 
security  against  potential  claims  for 
loss. 

Section  922.167  sets  forth  procedures 
for  requesting  certification  of 
preexisting  leases.  Ucenses,  permits, 
approvals,  other  authorizations  or  rights 
to  conduct  a  prohibited  activity  in 
existence  on  the  effective  date  of  these 
regulations  authorizing  the  conduct  of 
an  otherwise  prohibited  activity.  The 
holder  of  such  authorizaticm  must  notify 
the  Director  within  90  days  of  the 
effective  date  of  these  regulations  of  the 
existence  of  such  authorization  and 
request  certification  of  such 
authorization;  the  holder  must  comply 
with  other  provisions  of  this  section  and 
must  comply  with  any  terms  and 
conditions  on  the  exerdse  of  such 
authorization  by  the  Director  to  achieve 
the  purposes  for  which  the  Sanctuary 
was  designated.  The  permit  holder  may 
continue  the  authorized  activity  without 
being  in  violation  of  these  regulations 
pending  final  agency  action  on  his  or 
her  certification  request.  Requests  for 
findings  or  certifications  must  be 
addressed  to  the  FKNMS  office  in 
Marathon,  Florida.  The  Director  may 
request  additional  information  from  the 
certification  requester  as  is  deemed 
necessary  to  determine  if  the  activity  is 
consistent  with  the  purposes  for  which 
the  Sanctuary  was  designated.  This 
section  also  provides  the  appeal  process 
for  any  action  conditioning,  amending, 
suspending,  or  revoking  certifications. 
Any  amendment,  renewal  or  extension 
made  after  the  effective  date  of  this 
regulation  is  subject  to  the  provisions  of 
§922.168. 

Section  922.49  addresses  notification 
and  review  of  applications  for  leases, 
licenses,  permits,  approvals  or  other 
authorizations  to  conduct  a  prohibited 
activity  in  the  FKNMS.  A  person  may 
conduct  an  activity  prohibited  by  these 
regulations  if  such  activity  is  authorized 
by  any  valid  Federal,  State  or  local 
lease,  permit,  license,  approval,  or  other 
authority  after  the  effective  date  of  these 
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regulations  provided  that  the  applicant 
notifies  the  Director  in  writing  within 
IS  days  of  filing  the  application  or  the 
efliBctive  date  of  these  regulations, 
whichever  is  later;  the  applicant 
complies  with  the  other  provisions  of 
this  section;  the  Director  notifies  the 
applicant  and  authorizing  agency  that 
he  or  she  does  not  object  to  the  issuance 
of  the  authorization;  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  deems  reasonably  necessary 
to  protect  Sanctuary  resources  and 
qualities. 

Pursuant  to  paragraph  (b).  any 
potential  applicant  for  an  authorization 
described  in  this  part  may  request  the 
Director  to  issue  a  finding  as  to  whether 
the  activity  is  prohibited  by  §§  922.163 
or  922.164.  Paragraph  (c)  provides  that 
applications  be  mailed  to  the  address 
found,  in  the  case  of  the  FKNMS,  in 
subpart  P.  Paragraph  (d)  authmizes  for 
the  Director  to  request  additional 
information  as  necessary  for  the 
appUcant  to  enable  a  determination 
whethw  to  object  to  issuance  of  an 
authorization  described  in  paragraph  (a) 
above.  Paragraph  (e)  requires  the 
Director  to  notify  the  agency  to  which 
the  apphcation  was  made  in  writing 
whetlier  he  w  she  has  an  objection  to 
issuance  and  what  terms  and  conditions 
he  or  she  deems  necessary  to  protect 
Sanctuary  resources. 

Paragraphs  (f)  and  (g)  provide  the 
administrative  abilitv  for  the  Director  to 
amend  the  terms  and  conditions 
necessary  to  protect  Sanctuary  resources 
and  qualities  whenever  additional 
informaticm  becomes  available  and 
extend  any  time  limit  for  good  cause. 
Paragraph  (h)  specifies  that  an  applicant 
may  appeal  any  objection  by.  or  terms 
or  conditions  impcned  by,  the  Director 
to  the  Assistant  Administrator  at 
designee  in  accordance  with  the 
provisims  of  $  922.50. 

Section  922.50  sets  forth  the  appeals 
process  fro  administrative  actions 
related  to  the  issuance  for  permits 
except  for  enforcement  actions. 


M^or  braas  Addrassed  in  Comineiits 
and  NOAA's  RaqpoBses 

On  March  30. 1995  NOAA  published 
a  proposed  Designaticm  Document  and 
proposed  implementing  regulations  and 
announced  the  availability  of  the  draft 
management  plan  and  environmental 
impact  statement  (DMP/EIS)  (60  PR 
16399).  Public  hearings  to  receive 
comments  on  the  proposed  regulations, 
and  die  DMP/EIS  were  held  on 
November  1  in  Miami;  November  3  in 
Key  Largo;  November  6  in  Marathon; 
November  7  in  Key  West;  November  9 
in  St  Peterebuig;  and  November  14  in 
Silver  Spring,  MD. 


The  nine  month  public  review  period 
ending  on  December  31, 1995,  resulted 
in  NOAA  receiving  over  6,400 
statements  of  public  comment  on  the 
DMP/EIS.  In  addition,  the  Sanctuary 
Advisory  Council  (SAC)  provided 
NOAA  with  its  comments  on  the  plan. 
All  comments  received  on  the  D^ff/EIS 
were  recorded  in  a  computerized 
database  and  assigned  a  unique 
comment  identification  number.  These 
records  consist  of  the  reviewer's  name; 
company,  organization,  or  agency; 
address;  a  synopsis  of  the  comment;  and 
NOAA's  response.  Details  of  this  public 
review  process  are  provided  in  the 
general  introduction  to  Volume  I  of  the 
final  management  plan  and 
environmental  impact  statemmt  (FMP/ 
□S). 

Comments  were  received  about  many 
aspects  of  the  management  plan  and 
EIS.  however,  a  majority  of  the 
comments  focused  on  a  limited  number 
of  issues.  Comments  were  received  firom 
diverse  groups  and  individuals, 
including  private  businesses  and 
(wganizations,  elected  officials,  the  SAC 
and  representatives  of  Federal,  State, 
and  county  agencies. 

NOAA  received  a  number  of  specific 
comments  on  the  DMP/EIS,  including 
reonunendations  on  strategies, 
activities,  and  priority  levels.  Some 
comments  were  specific  enough  to  cite 
page  numben  and  recommended 
language  revisions.  NOAA  appreciates 
the  level  of  public  comment  and  has 
revised  the  document  based  on  a 
balance  of  these  comments  in  light  of 
the  requirements  of  the  NMSA, 
FKNMSPA,  NEPA,  and  other  applicable 
laws.  Consistent  with  the  requirements 
of  NEPA  and  the  Administrative 
Procedure  Act  (APA),  this  section 
discusses  the  significant  issues  and 
substantive  concerns  that  the 
commentors  have  brought  to  NOAA's 
attention. 

All  comments  received  by  NOAA  in 
response  to  the  Federal  Register  notices 
and  pubhc  hearings  were  considered 
and,  where  appropriate,  were 
incorpcHBted.  A  summary  of  the 
significant  comments  on  the  proposed 
regulations  and  DMP/EIS  and  NOAA's 
responses  is  set  forth  below.  The 
comments  are  also  presented  and 
responded  to  in  the  administrative 
record. 

The  Need  for  the  Florida  Keys  Nati<HiaI 
Marine  Sanctuary 

Comment:  There  is  no  need  for  a 
Sanctuary. 

Response:  NOAA  disagrees.  In  1990, 
Congress  enacted  the  FKNMSPA  in 
recognition  of  the  need  to  iHt)vide 
comprehensive  protection  and 


management  of  the  diverse  marine 
environments  of  the  Florida  Keys.  These 
environments  possess  important  and 
unique  Uvlng  and  non-living  resources,  ^ 
including  seagrass  meadows,  mangrove 
islands,  and  extensive  living  coral  reefs. 
These  habitats  support  rich  biological 
communities,  possessing  extensive 
conservation,  recreatioiial.  commercial, 
ecological,  historical,  research, 
educational,  and  aesthetic  values  which 
give  the  area  special  national 
significance.  Congress  found  these 
environments  to  be  the  marine 
equivalent  of  tropical  rain  forests  in  that 
they  support  a  rich  level  of  biological 
diversity,  are  fragile  and  easily 
susceptible  to  damage  from  human 
activities,  and  possess  high  value  to 
human  beings  if  properly  conserved.  To 
this  end,  the  Act  expressly  prohibits  oil 
drilling  within  the  Sanctuary  and 
prevents  tank  vessels  or  ships  greater 
than  50  meters  in  length  from  entering 
the  Area  to  be  AvoidMl  within  the 
Sanctuary  boundary. 

Past  resource  management  efforts  in 
the  Florida  Keys  have  only  focused  on 
onall  porticHis  of  the  coral  reef 
ecosystem  in  a  checkerboard  fashion. 
These  efforts  have  not  taken  a  hoUstic 
approach  to  protecting  the  marine 
environment  of  the  Florida  Keys  and  as 
a  consequence,  the  coral  reef  resources 
have  dedined  steadily  over  the  past  two 
decades.  Piecemeal  man^ement  of  the 
marine  resoimxs  of  the  Florida  Keys, 
especially  the  coral  reefe,  seagrass 
communities,  hardbottom  habitats,  and 
mangrove  fringed  shorelines,  combined 
with  a  continued  decline  in  the  quality 
of  the  water  that  flows  over  these 
habitats,  has  resulted  in  a  threat  to  the 
stabihty  of  the  marine  envinmrnent  in 
the  Keys.  Consequentiy,  since  the 
economy  of  the  Florida  Keys  is  so 
closely  Unked  to  a  healthy  marine 
environment,  the  status  quo  approach  to 
managing  the  marine  resoiuces  of  the 
Keys  could  resuh  in  an  economic 
collapse  in  the  near  foture. 

The  Act  directed  NOAA  to  develop  a 
comprehensive  management  plan  and 
implementing  regulaticms  for  the 
Sanctiiary  in  consultation  with 
appropriate  Federal,  State  and  local 
governments  and  with  the  SAC. 
Pursuant  to  this  mandate,  NOAA 
developed  a  comprehensive 
management  plan  and  regulations  to  . 

Erotect  and  manage  the  living  and  non- 
ving  resources  of  the  Sanctuary. 
Regulations  were  developed  to  protect 
Sanctuary  resources  and  minimize 
conflicts  among  the  various  users  of 
those  resources.  For  example, 
establishing  zones  with  special 
restrictions  to  protect  habitat  in  those 
zones  and  prohibiting  potentially 
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hannful  activities  such  as  prop  dredging 
and  prc^  scarring  throughout  the 
Sani^uary  are  effective  management 
tools.  Regulations  supplement,  but  do 
not  duplicate,  existii^  management 
authorities  with  jurisdiction  in  the 
Sanctuary. 

The  FKNMS  will  provide  a 
comprehensive  and  coordinated  regime 
to  protect,  manage  and  conserve  the 
nationally  significant  resources  of  the 
Florida  Keys  so  they  may  be  enjoyed  by 
both  present  and  future  generations. 

thm  Need  for  Management  of  the 
Sanctiiary 

Comment:  Many  commentors  asserted 
that  the  Sanctuary  will  add  another 
cosdy  layer  of  bureaucracy,  while  others 
oommaited  on  the  benefits  of 
integration  and  the  role  the  FKNMS  has 
plarad  in  interagency  planning. 

Ifesponse:  The  Sanctuary  is  not  an 
extra  lajrer  of  bureaucracy  and  there  are 
many  ways  in  which  the  National 
Marine  Sanctuary  Program  will  improve 
management  of  the  Keys'  marine 
resources.  National  Marine  Sanctviaries 
are  designated  to  protect  marine 
resources  that  are  unique  and  possess 
high  national  significance.  Boimdaries 
of  National  Marine  Sanctuaries  only 
extend  to  the  mean-high  tide  mark  and 
do  not  include  land  above  that  mark. 
The  concept  of  a  National  Marine 
Sanctuary  as  a  "place"  seems  to  be 
overlooked  by  some  of  the  public.  The 
Sanctuary  is  not  a  thing  or  an  "extra 
layer  of  bureaucracy';  and  it  is  not  a 
collection  of  agencies.  envircHunental 
groups,  or  user  groups,  it  is  a  very 
^Mcial  place,  deserving  of  protection  for 
the  use  and  enjoyment  of  present  and 
future  generations.  The  waters  and 
marine  resources  surrounding  the  Keys 
are  tmlike  any  other  on  earth  and  they 
need  and  deserve  our  immediate 
atteotian.  We  will  lose  our  coral  reeb  if 
the  AmrMnfM  we've  witnessed  over  the 
past  two  decades  continue. 

Congress,  through  the  FKNMSPA. 
designated  the  Sanctuary,  drew  a  line 
around  the  Keys  and  declared  to  the 
tvorld  that  the  marine  resources  of  the 
Keys  are  special  and  unique.  The  Act 
also  delegated  to  NOAA.  an  agency  with 
experience  in  managing  marine 

Erotected  areas  where  the  economy  is 
ighly  dependent  on  healthy  marine 
resources,  the  responsibility  to  manage 
the  Sanctuary  and  make  the  Sanctuary 
part  of  a  national  program 
intematianally  kno%vn  for  its  ability  to 
manage  marine  resources  for  multiple 
uses,  both  recreational  and  commercial: 
a  program  that  emphasizes  an 
educa^onal  approach  to  management. 
The  FKNMSPA  also  places  an  important 
safisguard  on  the  agency:  "Nothing  in 


this  Act  is  intended  to  restrict  activities 
that  do  not  cause  an  adverse  effect  to  the 
resources  or  property  of  the  Sanctuary 
or  that  do  not  pose  harm  to  users  of  the 
Sanctuary." 

The  National  Marine  Sanctuary 
Program  is  not  new  to  the  Florida  Keys. 
The  program  has  had  a  very  successful 
20  year  history  in  the  Keys,  pnrtecting 
some  of  the  most  pm)ular  coral  reef  dive 
sites  in  the  world.  The  Key  Largo 
National  Marine  Sanctiiary.  designated 
in  1975.  protects  all  the  coral  reefs  along 
a  20  mile  stretch  in  the  upper  Keys.  The 
relationship  of  the  Sanctiiary  with  the 
business  community  has  been  excellttQt. 
The  Key  Largo  Chambw  of  Commerce 
continues  to  be  a  tremendous  supporter 
of  the  Sanctuary  where  divers,  dive 
operators,  recreational  and  charter 
fishermen,  and  commercial  fishermen 
continue  to  work  and  play. 

Looe  Key  National  Marme  Sanctuary 
was  designated  in  1981.  following  a 
lengthy  designation  process  where  local 
businesses,  cuvers,  and  commercial 
fishermen  in  the  vicinity  of  Big  Pine 
Key  reacted  in  opposition.  Rumors, 
misinformation,  and  a  basic 
misimderstanding  of  what  a  "National 
Marine  Sanctuary"  actually  is,  were  the 
fuels  that  fired  lengthy  debates.  Shortly 
after  Looe  Key  became  operational  and 
management  measures  were 
implemented,  many  of  the  fears  such  as 
commercial  fishermen  being  "ptit  out  of 
business"  disappeared.  A  good  working 
relationship  was  established  with  the 
regular  users  of  the  Looe  Key  Sanctuary 
and  businesses  dependent  on  a  healthy 
coral  reef  continued  to  flourish.  As  a 
result  of  good  management,  in  1985,  a 
travel  writv  for  the  Miami  Herald 
declared  Looe  Key  as  one  of  the  top  ten 
dive  destinations  in  the  world. 

During  the  past  15  years  the  Looe  Key 
and  Key  Largo  National  Marine 
Sanctuaries  have  been  used  as  models 
for  managing  marine  protected  areas, 
both  domestically  and  internationally. 
This  reputation  was  well  knowm  to  the 
authors  of  the  FKNMSPA  that  was 
passed  to  designate  the  Sanctuary. 

The  National  Marine  Sanctuary 
Program  protects  and  manages 
Sanctuary  resources  for  their  continued 
use  by  present  and  future  generations.  A 
goal  of  National  Marine  Sanctuaries  is  to 
facilitate  compatible  use  of  marine 
resources  by  businesses  that  are 
econcMnically  dependent  upon  them,  to 
the  extent  those  uses  are  compatible 
with  the  primary  objective  of  resource 
protection.  This  is  the  first  step  toward 
sustainability  of  this  marine  area  for 
present  and  future  generations. 

The  Key  Largo  and  Looe  Key  National 
Marine  Saiurtuaries  make  up  ^x>ut  23 
linear  miles  of  the  220  mile  long  canl 


reef  tract  along  the  Florida  Keys.  The 
designation  of  the  FKNMS  provides 
resource  protection  to  the  remaining  197 
miles  of  coral  reef  and  marine 
ecosystem  that  were  not  previously 
protected.  This  is  not  an  extra  layer  of 
bureaucracy  becaiise  prior  to  the 
Sanctuary's  designation  little 
comprehensive  resource  protection 
management  existed. 

National  Marine  Sanctuaries  are 
known  for  their  integrated 
comprehensive  management  through 
establishing  partnersMps.  In  Florida,  the 
Sanctuary  Program  started  "reinventing 
government"  in  1980,  by  establishing  a 
cooperative  agreement  with  the  State  of 
Florida,  Department  of  Natural 
Resources,  for  the  management  of  the 
Key  Largo  National  Marine  Sanctuary 
and  later,  the  Looe  Key  National  Marine 
Sanctuary.  These  were  areas  located 
entirely  in  Federal  watere,  but  managed 
by  State  staff,  through  100  percent 
Federal  (NOAA)  funding.  Today,  more 
than  half  of  the  Sanctuary  staff  are  State 
employees  paid  entirely  by  Federal 
funds,  including  the  education  staff. 
Sanctuary  officen,  and  the  lower 
Florida  Keys'  administration. 

llie  concept  of  interagency 
partnerships  has  been  expanded  in  the 
management  plan  for  the  FKNMS. 
Dozens  of  representatives  from  local. 
State,  and  Federal  agencies  came  to  the 
table  to  assist  in  the  development  of  the 
most  comprehensive  management  plan 
ever  attempted  in  a  marine  protected 
area.  They  also  assisted  in  the 
development  of  the  National  Marine 
Sanctuary  Program's  first  water  quality 
protection  plan.  As  a  special  place,  the 
Keys  are  deserving  of  the  best  kind  of 
management  that  could  be  afforded. 

There  are  many  agencies  involved  in 
various  management  activities  in  the 
Keys.  However,  these  activities  have  not 
bean  integrated  in  the  past,  and 
consequenUy  there  has  not  been  a 
holistic  approach  to  managing  the 
fragile  marine  resources  of  the  Keys. 
The  potential  benefits  of  int^reted 
management  of  marine  resources  are 
numerous  including  better  protection  of 
the  marine  resources,  savings  to  tax 

Eyen  by  agencies  sharing  resources. 
IS  duplication  of  efforts,  opportunities 
for  increased  interagency  cooidination, 
and  the  list  goes  on. 

The  regulations  do  not  usurp  the 
authority  or  jurisdiction  within  the 
Sanctuary  botmdary  of  other  agencies  to 
impose  regulations  more  protective  of 
Sanctuary  resources  than  the  Sanctuary 
regulations.  The  State  will  continue  to 
have  that  authority  in  State  waters  and 
othw  Federal  laws,  such  as  the 
Magnuson-Stevens  Fisheries 
Conservation  and  Management  Act.  will 
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continue  to  apply.  However,  other 
agencies  cannot  authorize  a  violation  of 
Sanctuary  regulations,  just  as  the 
Sanctuary  cannot  authorize  a  violation 
of  State  or  Federal  agency  regulations. 

The  FKNMSPA  prohibits  oil,  gas  and 
mineral  development  within  the 
Sanctuary  and  prohibits  tank  vessels  or 
ships  greater  than  50  meters  in  length 
&x)m  entering  the  Area  to  be  Avoided 
within  the  S^ctuary  boundary.  No 
other  management  program  provides 
this  level  of  comprehensive  protection 
to  the  marine  resources  (e.g.,  seagrasses, 
hard  bottoms,  and  coral  reefe)  of  the 
Florida  Keys,  or  provides  the  legislative 
mandate  and  authority  to  holistically 
manage  and  protect  all  of  the  marine 
communities  as  an  ecosystem.  This  is  a 
charge  given  specifically  to  NOAA  and 
is  not  redundant  of  other  management 
programs,  nor  is  it  an  extra  layer  of 
Dureaucracy. 

Furthermore,  NOAA  has  developed 
regulations  that  complement,  rather 
than  duphcate,  existing  authorities.  In 
some  cases,  NOAA  regulations 
supplement  and  fill  gaps  in  existing 
authorities.  To  this  end,  NOAA  has 
integrated  its  planning  efforts  with  the 
Federal,  State,  and  local  agencies  in  the 
Florida  Keys.  This  will  improve 
management  coordination  between  the 
agencies  and  will  lessen  the  amount  of 
agency  overlap  in  key  management 
areas  such  as  education,  research, 
enforcement,  damage  assessment,  and 
emergency  response.  Through  integrated 
planning  and  implementation,  the 
FKNMS  will,  at  a  minimum,  streamline 
the  use  of  pubhc  funds  and  programs  to 
achieve  resoiuce  protection.  This  will 
improve  coordination  between  the 
various  agencies  responsible  for 
management  of  the  marine  environment 
in  the  Sanctuary,  bicreased  agency 
coordination  will  benefit  Saiictuary 
resources  and  the  pubUc's  use  of  those 
resources.  ' 

Cooniiiution  (rf*  Fisheries  Management 

Coflunent.-The  fisheries  protocol 
should  not  be  implemented  because  it 
will  add  another  layer  of  regulations. 

Response:  NOAA  disagrees.  The 
existing  fisheries  management 
authorities  will  continue  to  manage 
fisheries  under  State  law,  the  Magnuson 
Act,  and  other  Federal  law.  However, 
there  are  three  separate  sets  of  fisheries 
regulations  within  the  boundary  of  the 
Suictuary  and'coordination  of  die 
fishing  regulations  within  the  Sanctuary 
was  identified  as  a  goal  early  in  the 
scoping  process.  Under  the  current 
system,  Uiere  is  confusion  in  the  fishing 
commimity  which  leads  to  less 
compliance  by  the  public  as  they  may 
not  understand  which  regulations  apply 


to  a  specific  geographical  area.  Uniform 
regulations  would  make  it  easier  for  the 
fisherman  to  comply  with  the  rules  and 
for  the  agencies  to  enforce  them.  This 
management  action  will  have  a  positive 
result  on  fisheries  management  by  State 
and  Federal  agencies.  The  net  result  will 
be  beneficial  to  Sanctuary  resources  and 
to  the  pubUc.  Under  the  protocol,  the 
existing'authorities  may  accomplish  this 
goal  under  Sanctuary  regulations  or 
their  own  respective  authorities.  The 
existing  fishery  management  authorities 
and  NOAA  may  agree  to  develop 
uniform  fishing  regulations,  but  they 
can  only  be  implemented  as  Sanctuary 
regulations  if  there  is  consensus.  Tlie 
estabUshment  of  a  consistent  set  of 
fishing  regulations  for  the  Sanctuary 
will  not  result  in  a  fourth  set  of 
regulations. 

Funding 

Comment:  There  were  a  variety  of 
comments  on  the  topic  of  funding  of  the 
FKNMS.  Some  conunentors  suggested 
the  Sanctuary  should  be  given  the 
necessary  funding  to  implement  the 
management  plan  and  its  goals.  Other 
commentors  stated  NOAA  will  never 
have  adequate  funding  to  implement  all 
of  the  programs  outlined  in  the 
management  plan,  implying  that  NOAA 
could  never  comprehensively  manage 
the  entire  Sanctuary.  Others  suggested 
that  the  funding  for  the  Sanctuary  be 
totally  directed  at  solving  water  quality 
issues  before  implementing  any  other 
management  programs.  Suggestions 
were  made  that  Florida  Toiuist 
Development  Council  (TDC)  "bed  tax" 
funds  be  used  for  managing  Sanctuary 
activities. 

Response:  Clearly,  implementation  of 
all  the  programs  contained  in  the 
management  plan  would  require  more 
funding  than  the  Sanctuary  can 
anticipate  presently,  or  in  the  near 
future.  However,  the  management  plan 
is  comprehensive  and  includes 
suggested  actions  for  the  near  and  long 
terms.  The  plan  offers  a  wide  variety  of 
management  options  to  address  various 
and  diverse  management  problems  in 
order  to  give  Sanctuary  managers  the 
ability  to  select  the  most  cost  effective 
management  tools  to  address  immediate 
and  future  problems.  It  is  not  NOAA's 
intent  to  request  funding  for  immediate 
implementation  of  all  the  management 
programs  outlined  in  the  management 
plan,  but  rather  use  it  as  a  guide  for 
immediate  and  future  plans  of  atAioa, 
including  the  effsctive  use  of  human 
and  financial  resoim^s. 

Additionally,  the  human  and 
financial  resource  costs  for 
implementing  the  acticm  plans 
established  to  focus  Sanctuary 


management  efforts  will  be  shared 
among  the  participating  Federal,  State, 
and  local  agencies  responsible  for 
various  activities.  For  example,  Monroe 
County  receives  Boating  Improvement 
Fund  allocations  that  are  designed  to 
enhance  boating  and  have  spiedfically 
been  applied  to  channel/reef  marking 
needs  in  the  Sanctuary.  Further, 
Sanctuary  volimteers  perform  tasks  that 
benefit  the  goals  at  a  substantial  savings 
to  the  program.  Finally,  in  addition  to 
annual  appropriations,  the  Sanctuary 
has  the  statutwy  authority  to  receive 
donations  to  support  programs.  These 
funds  could  be  received  from 
foundations,  non-profit  organizations, 
the  Sanctuary  Friends  organization  and 
others. 

NOAA  disagrees  that  all  funding 
should  only  be  used  to  address  water 
quaUty  or  any  other  single  issue  within 
the  Sanctiiary.  Congress,  through  the 
FKNMSPA,  directed  the  Secretary  of 
Commerce  to  develop  a  comprehensive 
plan  to  manage  the  Sanctuary  and  gave 
specific  directions  as  to  what  should  be 
considered  in  the  development  of  the 
plan.  Many  of  the  impacts  affecting  the 
health  of  the  coral  reef  community  arise 
from  direct,  physical  injuries  that  can  be 
lessened  with  the  implementation  of  the 
comprehensive  management  plan. 
Additionally,  the  FKNMSPA  requires 
that  EPA,  along  with  the  State  and 
NOAA,  address  Sanctuary  water  quality 
issues.  Many  of  these  management 
actions  will  take  years  to  implement  and 
their  positive  results  will  not  be  realized 
for  some  years  into  the  future.  By 
implementing  the  comprehensive 
management  plan,  the  FKNMS  will  be 
able  to  address  some  of  the  immediate 
threats  confivnting  the  coral  reef 
community  as  a  result  of  direct  human 
activity. 

The  State  of  Florida  determines  the 
use  of  Florida  TDC  funding  (bed  tax)  for 
management  activities. 

UserFc 


Comment:  Some  reviewers  raised . 
concern  regarding  the  concept  of  user 
fees  to  fund  various  programs  within  the 
Sanctuary.  While  some  commentors 
were  supfiortive  of  the  concept,  the 
majority  of  commentors  were  against 
funding  Sanctuary  management  through 
user  fees.  A  small,  niunber  of  reviewers 
raised  concern  that  the  concept  was  still 
contained  in  the  draft  plan  following  a 
highly  publicized  workshop  on  user  fees 
to  fund  the  management  of  National 
Marine  Sanctuaries  where  NOAA 
publicly  aimounced  it  was  not  pursuing 
obtaining  the  general  legislative 
authority  to  chai^  "user  fees"  to 
manage  Sanctuaries.     * 
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Response:  NOAA  acknowledges  that 
the  concept  of  charging  user  fam  to  fund 
Sanctuary  management  is  not  popular, 
particularly  among  user  groups.  The 
strategy  (B.8)  for  dbarging  user  fees  to 
fund  the  management  of  the  FKhfMS  has 
been  dropped  from  the  action  plans  in 
the  FMP/QS.  There  are  no  regulations 
authorizing  the  collection  of  user  fees 
for  general  access  to,  or  use  of,  the 
Sanctuary. 

The  process  used  to  develop  the  draft 
management  plan  allowed  all 
suggestions  to  be  considered  fOT  the 
dran  plan.  The  concept  of  user  fees  was 
suggested  by  some  during  the  planning 
process  and  remained  in  the  draft  plan 
following  the  "user  fee  workshop" 
because  of  the  process  used  to  develop 
the  draft  plan.  Considering  that  some 
were  in  favor  of  "user  fees,"  NOAA  felt 
it  was  necessary  to  get  public  comment 
on  the  concept  in  the  draft  plan. 

Many  innovative  sources  of 
alternative  funding  have  been  identifled 
by  the  public  in  the  workshop  and 
otherwise.  NOAA  will  work  with  the 
SAC  to  explore  some  of  these  options. 

Ecosystem-Based  Approach 

Conunent:  There  were  conflicting 
comments  on  what  NOAA's  role  should 
be  in  managing  Sanctuary  resources. 
Some  recognized  that  NOAA  has  done 
a  good  job  of  managing  the  coral  reefs 
within  the  Key  Largo  and  Looe  Key 
National  Marine  Sanctuaries  and 
suggested  that  NOAA  should  focus  its 
management  on  the  coral  reef  tract 
Some  of  these  same  reviewers  pointed 
out  that  the  primary  cause  of  water 
quahty  decUne  in  the  Florida  Keys  was 
originating  from  water  management  and 
water  quality  problems  in  mainland 
South  Florida  and  the  resultant  decline 
in  water  quality  in  Florida  Bay.  In  some 
instances,  the  Federal  Government  was 
blamed  for  the  cause  of  water  quaUty 
decline  in  south  Florida.  Some 
reviewers  stated  NOAA  could  not  have 
any  influence  on  the  water  quality 
problems  that  were  originating  outside 
the  boundary  of  the  Sanctuary. 

Other  reviewers  pointed  to  the 
decline  of  water  quaUty  in  the  near- 
shore  waters  of  the  Florida  Keys  as  a 
result  of  improper  waste  water 
treatment  facilities  and  poor 
management  of  storm  water  runoff  and 
that  NOAA  should  focus  its 
management  on  these  water  quality 
problems. 

Other  reviewers  recognized  the 
importance  of  NOAA's  role  in 
ecosystem  management  and  the 
significance  of  the  authority  that  the 
FKNMS  has  to  address  water  quality 
issues  that  originate  both  within  its 
boundary,  as  well  as  those  problems 


that  originate  outside  and  upstream  of 
the  Sanctuary.  These  reviewers  were 
supportive  of  NOAA's  active  role  in  the 
South  Florida  Ecosystem  Restoration 
Task  Force  and  the  Governor's 
Conunission  for  a  Sustainable  South 
Florida. 

Response:  In  light  of  its  experience  of 
the  resource  protection  accomplished  at 
Key  Largo  and  Looe  Key  National 
Marine  Sanctuaries,  its  role  in 
ecosystem  management  in  South 
Florida,  and  directions  under  the  NMSA 
and  the  FKNMSPA.  NOAA  will 
continue  to  take  an  ecosystem  based 
management  approach  in  this 
Sanctuary. 

The  FKNMSPA  directed  the  Federal 
Government  and  the  State  of  Florida  to 
develop  a  comprehensive  program  to 
reduce  pollution  in  the  waters  offshore 
the  Florida  Keys  to  protect  and  restore 
the  water  quality,  coral  reefs,  and  other 
living  marine  resources  of  the  Florida 
Keys  environment.  The  FKNMSPA  and 
NMSA  direct  NOAA's  development  of  a 
comprehensive  ecosystem  management 
plan  rather  than  one  based  solely  on  the 
coral  reef  tract.  In  order  to  be  successful. 
Sanctuary  managers  must  be  able  to 
address  impacts  that  occur  across  the 
range  of  habitats  that  comprise  the  coral 
reef  community  in  an  ecosystem-based 
management  approach.  This  is 
especially  important  in  addressing 
issues  that  influence  the  quaUty  of  the 
water  that  affects  the  marine 
communities  of  the  Sanctuary.  Between 
1982  and  1989.  NOAA  sponsored 
research  projects  that  helped 
characterize  the  movement  of  water  in 
and  around  the  two  existing 
Sanctuaries.  The  studies  concluded  that 
a  portion  of  the  water  that  influences 
the  coral  reef  flows  from  Florida  Bay 
and  the  Keys,  before  it  mixes  with  water 
from  the  Florida  Current  in  the  vicinity 
of  the  reef  tract.  Scientists  agree  that  the 
sources  of  the  decline  in  water  quaUty 
that  influence  the  health  of  the  coral 
reef  resources  originate  upstream  of  the 
reef  tract,  in  the  direction  of  the  Keys 
and  Florida  Bay.  No  matter  how 
intensely  NOAA  manages  activities  on 
the  coral  reef,  the  healti^i  of  the  corals 
will  continue  to  decline  until  the 
sources  of  the  water  quality  decline 
upstream  are  addressed  in  a 
comprehensive  manner. 

The  designation  of  the  FKNMS  gave 
NOAA  a  role  in  the  development  and 
the  implementation  of  a  water  quaUty 
protection  program  with  EPA  and  the 
State.  Sanctuary  legislation  directed 
EPA,  \he  State  and  NOAA  to  look 
beyond  the  boundary  of  the  Sanctuary 
toward  the  problems  occiuring 
upstream.  The  designation  also  gave 
NOAA  the  ability  to  manage  in  a 


hoUstic  manner,  all  of  the  marine 
communities  that  are  important  to 
maintaining  the  biodiversity  of  the 
Sanctuary.  This  was  the  first  step 
toward  ecosystem  management,  the 
abiUty  to  manage  all  the  marine 
commimities  of  the  coral  reef 
component  of  the  south  Florida 
eco^stem. 

NOAA  disagrees  with  comments  that 
it  cannot  influence,  or  does  not  have  a 
role  in  addressing,  the  water  quaUty 
problems  originating  outside  the 
boimdary  of  the  Sanctuary,  in  Florida 
Bay,  and  mainland  South  Florida.  The 
designation  of  the  FKNMS  has  given 
NOAA  a  prominent  role  in  the  South 
Florida  Ecosystem  Restoration  Task 
Force  whose  objectives  include  the 
restoration  of  clean  water  flows  into 
Florida  Bay.  NOAA  is  currently  funding 
approximately  40  percent  of  the 
research  projects  in  Florida  Bay  and  the 
South  Florida  ecosystem  restoration 
effort.  These  efforts  will  result  in  a 

Eositive  influence  on  water  quaUty 
afore  it  enters  the  Sanctuary.  NOAA 
leadership  has  recognized  the 
importance  of  supfkorting  the  efforts  of 
the  South  Florida  Ecosystem  Restoration 
Task  Force  in  order  to  be  successful  in 
the  management  of  the  Sanctuary. 

The  most  prominent  role  for  the 
Florida  Keys  in  the  south  Florida 
ecosystem  restoration  ^ort  has  been 
through  the  representation  of  the^ 
Sanctuary  on  the  Task  Force  and  the 
roles  of  EPA  and  the  State  in  the  Water 
Quality  Protection  Program  as  it  is 
represented  on  the  Task  Force.  Without 
the  efforts  of  these  agencies  on  behalf  of 
the  FKNMS.  the  Florida  Keys  coral  reef 
communities  would  not  be  represented 
on  the  South  Florida  Ecosystem 
Restoration  Task  Force.  Thus,  the 
Sanctuary  clearly  has  a  role  in 
influencing  the  impacts  of  water  quaUty 
originating  outside  its  boundary. 

Concerns  over  the  demise  of  Florida 
Bay  have  been  the  topic  of  debate  for  at 
least  a  decade  prior  to  the  designation 
of  the  FKNMS.  At  the  first  SAC  meeting 
in  February  1992,  members  of  the  SAC 
femiUar  with  problems  in  Florida  Bay 
raised  the  issue  of  water  quaUty  decline 
in  that  area.  Commercial  nshermen  and 
flats  guides  shared  their  observations  of 
decline  in  Florida  Bay  water  quality.  In 
addition,  the  Water  Quality  Protection 
Program  for  the  Sanctuary  recognized 
that  some  of  the  sources  of  the  water 
quaUty  problems  affecting  the  coral  reef 
were  originating  upstream  of  the  Florida 
Keys  and  Florida  Bay.  In  just  over  a 
year,  all  of  the  agencies  responsible  for 
managing  components  of  the  South 
Florida  region  had  signed  an 
interagency  agreement  directed  at 
restoring  the  South  Florida  ecosystem. 
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The  agencies  had  agreed  that  the 
ecosystem  begins  in  the  Kissimmee 
River  basin  and  includes  Lake 
Okeechobee,  the  Everglades  Agricultural 
Area,  the  Everglades,  Florida  Bay, 
through  the  Keys,  and  all  the  way  to  the 
coral  reef  tract.  This  was  the  first  time 
the  scope  and  dimension  of  the 
ecosystem  had  been  defined  at  this 
scale.  It  is  with  this  vision  that 
ecosystem  management  must  be 
implemented  in  the  Sanctuary.  The 
proper  water  quality  and  hydrological 
and  ecological  linkages  throughout  the 
ecosystem  must  be  re-established  in 
order  to  reverse  declines  on  the  coral 
reef.  Each  of  the  agencies  responsible  for 
management  of  components  of  the 
ecosystem  must  wo»  to  improve  the 
quality  of  water  in  their  segment  of  the 
ecosystem,  while  woridng  with  other 
members  of  the  restoration  task  force  to 
improve  the  entire  ecosystem  functions. 

AccoDDtability  and  Power  of  NOAA 

Conunent:  Some  commentors  were 
concerned  about  the  powers  of  NOAA 
in  general,  and  some  were  particularly 
concerned  about  the  powers  of  the 
Director  because  decisions  affecting  user 
groups  would  be  made  by  authorities  in 
Washington  headquarters,  as  opposed  to 
locally.  Some  commentors  indicated 
that  NCAA  should  be  held  accoimtable 
for  its  management  actions. 

Response:  NOAA  notes  that  under 
various  laws  and  the  management  plan 
itself,  the  powers  of  other  Federal  and 
State  authorities  remains  intact. 
Moreover,  there  are  a  numbor  of  checks 
and  balances  whereby  NOAA  is  held 
accountable  for  their  managemmt 
actions.  The  Congress  holds  NOAA 
accountable  through  its  review  of 
individual  Sanctuary  management  plans 
and  periodic  reviews  of  the  National 
Marine  Sanctuary  Program.  There  are 
also  numerous  FedertI  statutes  which 
ensure  the  accountability  of  Federal 
programs,  including  the  Administrative 
Procedure  Act  For  example,  with  the 
exception  of  emergency  regulations,  all 
substantive  changes  ^o  Sanctuary 
regulations  will  require  prior  notice  and 
opportunity  fw  public  conunent  before 
they  become  effective.  In  this  Sanctuary, 
the  State  of  Florida,  as  a  management 
partner,  will  continue  to  be  a  check  on 
NOAA's  authority,  including  the 
application  of  Sanctuary  regulations  in 
State  waters.  The  EPA  and  the  State  of 
Florida  will  continue  to  have  the  lead  in 
addressing  the  Water  Quality  issues  that 
affsct  the  Sanctuary. 

To  usCT  groups,  perhaps  the  most 
impratant  dieck  on  NOAA's 
aocotmtability  may  be  SAC.  The  SAC  is 
comprised  of  members  representing  the 
various  Sanctuary  user  groups 


(commercial  fishermen,  charter  boat 
operators,  tourism  industry,  scientific 
and  educational  organizations,  and 
conservation  groups,  etc.).  Consistent 
with  the  FKNMSPA,  the  SAC  provides 
NOAA  with  advice  and 
recommendations  on  the  management 
plan  and  its  implementation,  including 
resource  protection,  research, 
monitoring,  education,  outreach  and 
other  general  policy  issues  related  to 
Sanctitary  management.  The  SAC  is  also 
a  forum  to  enhance  communication  and 
cooperation  between  the  public,  user 
groups,  the  Federal/State  and  local 
agencies,  and  non-governmental  entities 
in  furtherance  of  coordinated,  efficient 
and  effective  management  of  the 
Sanctuary.  SAC  meetings  are  open  to 
the  public  and  interested  persons  are 
given  the  opportunity  to  present  oral  or 
written  statements  to  the  Coxmdl. 

Under  the  NMSA  and  the  FKNMSPA, 
the  Secretary  of  Commerce  is  directed  to 
develop  a  Sanctuary  management  plan 
and  implement  it.  Under  Departmental 
Orders,  this  authority  has  been 
ddegated  to  the  Director  of  NOAA's 
Office  of  Ocean  and  Coastal  Resource 
Management.  The  regulations  were 
drafted  accordingly.  While  the  Director 
has  in  tiun  delegated  most  of  the  day  to 
day  Sanctiiary  management  decisions  to 
local  Sanctuary  managers  writh 
appropriate  reservations,  the  regulations 
were  not  changed  and  will  continue  to 
reflect  the  Departmental  Orders.  The 
Director's  responsibilities  for  the 
FKNMS  are  commensiuate  with  other 
sanctuaries. 

Designation  Docnment/Appeiidix  K 

Comment:  Many  revie%ver8  expressed 
concern  over  the  Scope  of  Regulations 
contained  in  the  draft  Designation 
Document  fw  the  FKNMS  (Voliune  m. 
Appendix  K).  The  concerns  were 
primarilv  that  the  Scope  of  Regulations 
was  too  broad.  For  example,  they  were 
surprised  to  see  that  the  Scope  included 
airplane  fUghts,  dock  construction,  and 
a  broad  range  of  other  activities  that 
seoned  outside  the  authority  of  the 
Sanctxiary.  Many  feared  that  NOAA 
could  easily  regulate  activities  within 
the  Scope  of  Regulaticms  in  the  future 
with  little  or  no  public  input.  Some 
questioned  the  need  for  a  designation 
document  as  the  Sanctuary  was 
designated  by  statute.  Many,  including 
the  SAC  \ufgod  NOAA  to  eliminate  the 
Scope  of  Regulations.  However,  some 
reviewers  expressed  support  of  the 
broad  Scope  of  Regulations  and  ui^^ 
NOAA  to  retain  what  was  presmted  in  . 
the  draft  plan. 

Response:  Tlie  Designation  Document 
is  a  (barter  or  constitution  for  the 
Sanctuary.  The  Scope  of  Regulations, 


which  is  part  of  the  Designation 
Doaun«it,  sets  forth  the  types  of 
activities  which  may  be  subject  to  future 
regulation.  Consistent  with  the 
recommendations  of  the  SAC  and  other 
commentors,  NOAA  has  reduced  the 
Scope  of  Regulations  to  more  closely 
trade  the  final  regulations  by 
eliminating  certain  activities. 

NOAA  cannot  issue  regulations  for 
activities  listed  in  the  Scope  of 
Regulations  unless  NOAA  complies 
with  the  provisions  of  the 
Administrative  Procedure  Act.  These 
procedures  require  that  the  public  be 
given  notice  and  the  opportunity  for 
comment.  The  courts  are  a  check  against 
decisions  that  are  arbitrary  and 
capricious,  the  State  must  approve 
regulations  that  apply  to  State  waters, 
and  Congress  maintains  continual 
oversight 

Degradation  ofEaTironmental 
Reaoorces 

Cktmment:  NOAA  received  many 
comments  providing  anecdotal 
infonnation  concerning  the  state  of  the 
Florida  Keys'  marine  environment. 
These  comments  were  personal 
observations  of  significant  changes  in 
reef  species  assemblage,  visibility  of  the 
water,  and  number  of  fish.  Comments 
were  also  received  to  the  effect  that  even 
though  all  people  have  a  right  to  use  the 
resources  of  the  Keys,  people  do  not  use 
the  resources  eqiially  and  therefore 
some  regulation  of  behavior  is 
necessary. 

Response:  The  Sanctuary  was 
designated  in  recogniti<m  of  the 
observed  declines  in  the  health  of  the 
natxval  marine  resoim:es  of  the  Keys. 
The  primary  objective  of  the 
management  plan  is  protection  of 
natural  resources  while  facilitating 
private  and  public  use  that  does  not 
compromise  this  objective.  Thus. 
Sanctuary  management  will  address 
such  issues  as  water  quality  and  habitat 
protection  through  various  strategies 
and  tedmiques  ecosystem-wide  in  an 
effort  to  presCTve  or  restore  the 
resoiuoes  to  a  more  natural  state. 

Siipp«Hl  for  Saactoafy  and 
Managemant  Plan 

Comment:  NOAA  received  many 
comments  of  suppcxt  for  the  Sanctuary, 
the  management  plan,  and  NOAA's 
history  of  protecting  national  marine 
sanctuary  resources. 

Response:  NOAA  thanks  all  who 
commented  oo  the  Sanctuary,  the  draft 
management  plan,  and  proposed 
regulations  regardless  of  whether  in 
support  or  in  opposition.  NOAA  has 
had  a  long  history  of  fedlitating  aU 
compatible  public  and  private  uses  of  its 


4590        Federal  Registw  /  Vol.  62.  No.  20  /  Thursday,  January  30,  1997  /  Rules  and  Regulations 


ISS 


National  Marine  Sanctuaries,  including 
those  off  Florida.  The  Sanctuary  will 
continue  to  encourage  public 
involvement,  interagency  cooperation, 
and  continuous  management  actions  to 
achieve  resource  protection. 

Limit  the  Sanctuary  Boundary  to  the 
Reef  Tract 

Comment:  Some  reviewers  recognized 
that  NOAA  has  done  a  good  job  of 
managing  the  coral  ree&  within  the  Key 
Largo  and  Looe  Key  National  Marine 
Sanctuaries  but  suggested  that  NOAA 
should  only  focus  its  management  on 
the  coral  reef  tract. 

Response:  The  FKNMSPA  directed 
the  Federal  Government  and  the  State  of 
Florida  to  jointly  develop  and 
implement  a  comprehensive  program  to 
reduce  pollution  in  the  waters  o^hore 
the  Florida  Keys  to  protect  and  restore 
water  quality,  coral  reefs,  and  other 
living  marine  resources  of  the  Florida 
Keys'  environment.  The  Act  set  forth  the 
boundary  as  well  as  the  scale  of 
protection  necessary  to  effectively 
manage  natural  and  cultural  resources 
in  a  holistic  manner.  Thus,  NOAA 
strongly  disagrees  that  it  should  just 
focus  its  management  on  the  coral  reef 
tract,  hi  order  to  be  successful. 
Sanctuary  managers  must  be  able  to 
address  impacts  that  occur  across  the 
range  of  habitats  that  comprise  the  coral 
reef  community  in  an  ecosystem-based 
management  approach. 

Allowed  Activities 

Comment:  NOAA  received  comments 
requesting  that  the  management  plan 
include  a  Ust  of  allowed  activities,  not 
only  prohibitions.  The  SAC  discussed  a 
bill  of  rights  and  ultimately 
recommended  that  there  be  a  Ust  of 
activities  that  would  be  allowed  in  the 
Sanctuary. 

Response:  In  response  to  these 
comments,  NOAA  has  modified  the 
regulations  at  §  922.42  to  state  that  "all 
activities  (e.g.,  fishing,  boating,  diving, 
research,  education)  may  be  conducted 
unless  prohibited  or  otherwise 
regulated.*  *  *."  The  change  is  not 
intended  to  provide  a  legal  defense  for 
actions  against  those  who  violate 
Sanctuary  regulations,  but  rather  to 
clarify  that  such  activities  are  allowed  to 
be  conducted  in  the  Sanctuary  at 
present  and  will  be  allowed  in  the 
future,  subject  to  appropriate  regulation. 
There  are  also  specific  exemptions  to 
certain  prohibited  activities  to  avoid  or 
minimize  application  to  fishermen  and 
other  small  entities. 

Prupeily  Ri^ti  and  Land*Use 

Comment:  Many  conunents  were 
received  questioning  what  authority  the 


Sanctuary  will  have  over  land  use  and 
property  rights. 

Response:  The  regulations  were 
specifically  modified  to  exempt  Monroe 
County  land  use  permits.  However,  in 
general  there  have  been  no  conflicts 
over  property  rights  because  Sanctuary 
regulations  are  directed  at  activities  in 
the  marine  envirorunent.  They  may 
apply  to  activities  that  directly  threaten 
or  impact  marine  resources  within  the 
Sanctuary,  which  are  those  lying  below 
mean-high  tide.  Sanctuary  regulations 
do  not  take  away  rights  of  property 
owners  or  affect  activities  that  do  not 
adversely  affect  Sanctuary  resources. 

Special-Use  Permits 

Comment:  Some  commented  that  the 
section  on  Special-use  Permits  needs  to 
be  more  specific. 

Response:  This  regulatory  section 
reflects  the  provisions  of  section  310  of 
the  NMSA  regarding  Special-use 
Permits.  The  National  Marine  Sanctuary 
Program  has  had  the  authority  to  issue 
Special-use  Permits  since  1988,  but  has 
only  issued  few  such  permits  to  date. 
While  the  NMSA  and  its  legislative 
history  indicates  that  section  310  is  self- 
implementing  and  does  not  require 
implementing  regulations,  NOAA  has 
considered  the  comments  and 
determined  that  additional  information 
and  public  input  would  be  appropriate 
before  the  development  of  more 
regulations  with  more  specificity  than  is 
presenUy  in  section  310.  To  the  extent 
more  specificity  is  needed,  it  should  be 
done  in  guidelines  for  the  National 
Marine  sianctuary  Program  rather  than 
for  this  particular  Sanctuary.  In  the 
interim,  the  Program  will  continue  to 
work  with  individual  appUcants  and  the 
public  on  Special-use  Permits. 

Coordination  With  Other  Agencies/ 
Conflict  Resolution 

Comment:  Some  commentors 
expressed  the  need  for  coordination 
between  agencies  and  a  mechanism  to 
resolve  conflicts  between  agencies  and 
the  public.  Others  suggested  a 
medianism  be  establi^ed  that  provides 
an  administrative  appeals  process 
consistent  with  the  Administrative 
Procedure  Act. 

Response:  NOAA  is  establishing  an 
Interagency  Group  to  assist  in 
coordinating  the  implementation  of  the 
final  management  plan  for  the  FKNMS. 
Additionally,  Appendix )  contains  a  Co- 
trustees Agreement  that  is  accompanied 
by  a  series  of  draft  protocols  and 
memoranda  of  agreements  that  will 
serve  to  outline  the  way  the  agencies 
will  conduct  the  management  of  the 
Sanctuary. 


The  administrative  appeal  process  for 
Sanctuary  management  decisions  is  set 
forth  at  §  922.50.  Agency  decisions, 
including  any  amendments  to  Sanctuary 
regulations,  must  be  done  in  accordance 
with  the  procedures  and  requirements 
of  the  Administrative  Procedure  Act. 

Monroe  County  and/or  the  State  Should 
Manage  the  Sanctuary 

Commen{:  Some  commentors 
suggested  that  the  State  of  Florida  or 
Monroe  County  be  charged  with 
developing  a  management  plan  and 
managing  the  resources  of  the  Florida 
ICovs 

Response:  Under  the  FKNMSPA  and 
the  NMSA,  NOAA  is  required  to 
develop  and  implement  a  Sanctuary 
management  plan.  However,  the 
Sanctuary  planning  process  has 
included  the  State  and  coimty  as 
partners  in  the  development  of  the 
comprehensive  management  plan.  The 
continuous  management  process,  as 
described  in  Volume  I  of  the  FMP/EIS, 
includes  Federal,  State  and  county 
agency  managers  in  the  continuous 
management  of  the  Sanctuary.  This  will 
help  NOAA  assure  the  integration  of 
management  programs  between  the 
various  agencies  in  a  comprehensive 
manner. 

Sodo-Economic  Impacts 

Comment:  Some  reviewere 
commented  that  NOAA  did  not  provide 
a  thorough  socio-economic  analysis  of 
its  actions  on  commercial  or 
recreational  fishing.  NOAA  also 
received  comments  that  the  Sanctuary 
will  negatively  impact  the  economy  (^ 
the  Keys,  as  well  as  conunents  that  the 
Sanctuary  is  the  only  hope  to  sustain 
the  Keys'  tourist  economy  which  is 
heavily  dependent  on  the  presence  of  a 
healthy  marine  environment. 

Response:  NOAA  prepared  a  socio- 
economic assessment  for  the  Draft 
Management  Plan  and  Environmental 
Impact  Statement  in  compliance  with 
the  NMSA  and  National  Environmental 
Policy  Act  (NEPA).  In  response  to 
comments,  NOAA  has  provided  a  more 
detailed  explanation  of  the  careful 
balancing  of  environmental  and  socio- 
economic impacts  in  developing  the 
Preferred  Alternative/Management  Plan 
section  of  the  Volume  I.  A  more 
thorough  assessment  of  the  socio- 
economic impacts  on  various  user 
groups  from  management  alternatives  is 
found  in  Volume  ED,  Appendix  M.   , 

In  an  effort  to  maximize  resource 
protection  and  minimize  adverse 
impacts  on  users,  NOAA  considered 
socio-economic  impacts  in  developing 
the  draft  management  plan.  Based  on 
the  public  comments  and  reports 
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supplied  by  the  fishing  industry,  NOAA 
has  further  detailed  this  analysis  in  the 
final  environmental  impact  statement 
and  modified  the  final  management 
plan  accordingly. 

Personal  Watercraft 

Comment:  NOAA  received  many 
comments  firom  the  public  reminding 
NOAA  that  personal  watercraft  owners 
and  users  act  responsibly  and  requesting 
that  personal  watercraft  not  be  singled 
out  and  treated  differently  from  other 
vessels.  NOAA  also  received  comments 
noting  frequent  environmental  nuisance 
and  safety  issues  associated  with  the 
operation  of  personal  watercraft.  These 
included:  reddess  operating  behaviw, 
harassment  of  endangered  and  other 
species,  harassment  of  other  boaters 
(inchiding  disruption  of  fishing  on 
flats),  and  noisy  operation  in  canals  or 
adjacent  to  residential  shorelines.  These 
oommentors  requested  limiting, 
restricting  or  banning  the  use  of 
personal  watercraft  within  tiie 
Sanctuary. 

The  SAC  reconmended  that  NOAA 
v/otk  with  the  industry,  the  SAC.  and 
the  public  to  establish  zones  for  the 
voluntary  use  of  perscmal  watercraft  in 
specified  areas  within  one  year  after 
issuance  of  the  final  management  plan. 
The  SAC  also  recommended  that  if 
these  zones  were  not  volimtarily 
estabUshed  within  one  year,  then  NOAA 
should  ban  the  use  of  personal 
watercraft  throu^out  the  Sanctuary.  In 
addition,  the  SAC  recommended  adding 
to  the  regulations  a  prohibitimi  against 
reckless  operation  of  vessels.  The  SAC 
also  recommended  that  the  proposed 
vessel  operation  regulation  (proposed 
§929.5(a)(5Miv))  be  modified  to  restrict 
vessels  from  operating  at  speeds  greater 
than  idle  speed  only/no-wake  in 
designated  idle  tmeed  only/no-wake 
zones,  and  modify  the  minimum 
distance  requirements  in  the  regulation. 

The  personal  watercraft  industry 
commented  that  there  was  no  basis  to 
impose  severe  regulatory  restrictions  on 
the  use  of  personal  watercraft.  but 
generally  supported  the  strategy  of 
restricting  aU  motorized  vessel  use  in 
certain  buffer  zcmes  and  establishing 
idle  speed  only/no  w^ka-^reas.  The 
industry  also  strongly  endcnted  the 
strategy  of  wpridng  with  NOAA  to 
educate  recreational  p«s(Hial  watercraft 
users  in  the  Sanctuary,  and  develop 
industry  standards  for  rental  (^rations 
in  the  Sanctuary. 

The  State  of  Florida  questicHied 
whether  distance  restrictions  delineated 
in  the  buffer  zones  could  be  adequately 
enforced. 

Response:  NOAA  has  developed  a 
multi-pronged  approach  to  address  the 


public's  concern  about  the  use  of 
personal  watercraft.  NOAA  has  accepted 
the  SAC's  reconunendation  to  add  a 
new  section  to  the  final  regulations 
(§922.163(a)(v))  which  prohibits 
reckless  operation  of  all  watercraft. 
Additionally,  proposed  §  922.163 
(a)(5)(iii)  has  been  modified  to  prohibit 
operating  a  vessel  at  greater  than  idle 
speed  only/no  wake  (except  in  mariced 
chaimels)  in  designated  areas  within 
100  yards  from  residential  shorelines, 
stationary  vessels  and  navigational  aids 
mariung  emerging  or  shallow  reefe. 
NOAA  has  also  incorporated  into  its 
regulations  the  authority  to  enforce  all 
idle-speed  only/no  wake  areas 
throughout  the  Sanctuary.  NOAA  will 
use  the  existing  coimty  and  State 
process  for  designating  these  areas. 
NOAA  accepts  that  the  industry  is 
seriously  committed  to  self  regulation 
and  will  develop  successful  educational 
efforts  geared  toward  changing  user 
behavior.  The  final  component  of 
NOAA's  approach  is  a  modification  of 
the  SAC's  recommendation.  NOAA  will 
begin  establishing  broad  zones  with 
restrictions  on  the  use  of  personal 
watercraft  (consistent  with  the  SAC 
recommendation)  in  one  year  only  if 
these  initial  efforts  are  not  successful  at 
significantly  reducing  or  eliminating  the 
nuisance  and  safety  problems,  as  well  as 
the  threats  to  the  natural  resources. 

Channel/Reef  Maridng  Action  Plan 

Boater  Education 

Comment:  Channel/reef  mariung  must 
be  supplemented  %vith  boater  education 
in  order  to  limit  impacts  on  shallow 
water  marine  resources.  The  channel/ 
reef  marking  action  plan  does  not 
contain  strategies  that  address 
education. 

Response:  NOAA  agrees  that  boater 
education  is  a  critical  component  for 
protection  of  shallow  water  resources  of 
the  Sanctuary.  The  education  and 
outreach  strategies  directed  at  boating 
impacts  are  contained  in  other 
management  action  plans. 

Marking  ShaUow  Water  Habitats  and 
Vessel  Routes 

Comment:  The  action  plan  does  not 
address  marking  coral  reefe  and  other 
shallow  water  habitats  outside  of 
channels,  to  %vam  hoeters  of  sensitive 
areas.  The  action  plan  should  be  revised 
to  include  navigational  aides  that  warn 
boaters  and  should  be  renamed 
"Navigational  Marking  Action  Plan"  or 
the  "Channel/Reef  Muking  Action 
Plan". 

Response:  ^K)AA  agrees  that 
providing  navigational  aides  that  warn 
beaten  of  sensitive,  shallow  water 


habitats  is  a  necessary  component  of 
resource  protection.  NOAA  will  woric 
closely  with  the  USCG,  the  State,  and 
the  county  to  provide  appropriate 
internationally  recognized  navigational 
aides  to  mark  sensitive,  shallow  water 
habitats  such  as  coral  reefe.  NOAA  also 
recognizes  that  providing  a  logical  and 
clearly  marked  system  of  channels  in 
high  traffic  areas  is  the  preferred 
method  of  routing  vessel  activity  away 
from  sensitive  habitats.  In  addition, 
strategic  placement  of  navigational  aides 
used  to  warn  boaters  is  necessary  in 
many  areas  and  will  be  pursued.  NOAA 
has  revised  the  action  plan  and  has 
renamed  the  plan  as  the  "Channel/Reef 
Marking  Action  Plan." 

Channel  Marking  Criteria 

Comment:  The  criteria  for 
determining  the  priorities  for  nmrking 
channels  as  well  as  the  locations  of  high 
priority  channels  should  be  included  in 
the  phm.  The  SAC  recommended  draft 
channel  mariung  criteria  and  a  list  of 
high  priority  channels  to  be  marked. 

Response:  The  criteria  fat  channel 
marking  prioritization  as  recommended 
by  the  SAC  has  been  included  in  the 
final  action  plan.  However,  inchiding  a 
list  of  high  pricHity  channels 
recommended  by  the  SAC  is  premature. 
Instead,  the  action  plan  establishes  a 
process  for  identifying  and  prioritizing 
diannels  to  be  marked. 

The  list  of  proposed  channels 
recommended  by  the  SAC  has  not  been 
subject  to  review  and  prioritization  by 
those  criteria.  All  areas  to  be  marked 
should  be  revievred  through  the  process 
set  forth  in  the  action  plan.  Thus,  the 
list  of  priority  channel  has  not  been 
included  in  the  final  action  plan,  but  the 
criteria  and  process  have  been  included. 

NOAA's  Role 

Comment:  The  draft  action  plan  does 
not  clearly  define  NOAA's  role  in  the 
channel/reef  mariung  program. 

Response:  The  final  plan  (Strategy 
B.4,  Activity  8,  Implementation)  more 
clearly  defines  NOAA's  role  in  this 
effort. 

Effectiveness  Assessment 

Comment:  Expand  the  activity 
associated  with  the  assessment  of 
channel  marking  effiactiveness  to 
include  on-site  monitoring  and  research, 
in  addition  to  aerial  photography. 

Response:  NOAA  agrees  and  the  final 
action  plan  (Strategy  B.4,  Activity  6) 
reflects  this  comment.  Further.  Strategy 
B.4,  Activity  8  has  been  e}q>anded  to 
address  removal  of  mariners  that  are 
found  to  have  a  detrimental  effect. 
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Update  Status 

Conunent:  Many  of  the  activities 
originally  described  in  the  action  plan 
have  already  been  completed  or  their 
status  needs  to  be  updated. 

Response:  NOAA  agrees.  The  final 
action  plan  reflects  the  current  status  of 
activities. 

Four  Point  Program 

Convnent:  Srane  reviewers  support 
the  Boating  Impact  Working  Group's 
(BIWG)  "Four  Point  Program."  The  final 
management  plan  needs  to  be  expanded 
to  include  establishment  of  no  access 
and  restricted  access  areas,  as 
recommended  by  the  BIWG. 

Response:  NOAA  agrees  that  the 
establishment  of  no  access  and 
restricted  access  areas  is  an  effective 
method  to  reduce  shallow  water 
impacts.  The  plan  recognizes  this  and 
adopts  a  series  of  restricted  access  areas 
associated  wnth  the  WildUfe 
Management  Areas  (see  Regulatory 
Action  Plan.  Appendix  in  to  Subpart 
P — ^WildUfie  Management  Areas,  and  the 
Zoning  Action  Plan  maps).  Most  of 
these  areas  are  part  of  or  are  adjacent  to 
DOI  National  Wildlife  Refuges,  however 
seven  non-associated  areas  were  added. 
These  are  the  only  areas  that  NOAA 
received  specific  input  on  diuing  the 
planning  process.  NOAA  will  monitor 
the  effectiveness  of  designating  these 
areas  as  Wildlife  Management  Areas  and 
imposing  access  restrictions  and  will 
consider  adding  other  areas  in  future 
revisions  of  the  plan. 

Removal  of  Problematic  Aides  to 
Navigation 

Comment:  There  is  no  mechanism  in 
the  plan  to  remove  channel  markers  that 
prove  to  be  problematic  because  they 
increase  vessel  impacts  to  shallow  water 
areas. 

Response:  Strategy  B.4,  Activity  6 
provides  a  mechanism  to  evaluate  the 
effectiveness  of  channel  markers  for  the 
protection  of  marine  resources.  Strategy 
B.4,  Activity  8  has  been  expanded  to 
address  removal  of  markers  that  are 
found  to  have  a  detrimental  effect  on 
marine  resources. 

Channel/Reef  Marking  Is  Expensive 

Comment:  The  proposed  chaimel/reef 
maridng  program  is  too  costly  at  a  time 
when  the  government  is  trying  to 
economize. 

Response:  The  primary  funding 
source  identified  in  the  plan  for 
channel/reef  marking  is  the  Boating 
Improvement  Fund  (BIF)  and  the 
current  aides  to  navigation  program 
administered  by  the  U.S.  Coast  Guard. 
The  BIF  is  an  existing  funding  source 
that  is  administered  by  Monroe  County. 


The  money  is  derived  from  a  portion  of 
State  vessel  registration  fees  which  are 
returned  to  the  county  where  they  were 
generated.  This  money  must  be  used  for 
projects  designed  to  enhance  boating, 
and  is  specifically  targeted  at  channel/ 
reef  marking,  launching  facilities  and 
similar  projects.  Ciurently.  Monroe 
County  receives  approximately 
$125,000  annually  from  this  source. 
Therefore,  this  money  is  available  for 
channel/reef  marking  already,  and  the 
management  plan  is  designed  to  provide 
a  coordinated  effort  at  prioritizing 
expenditures.  Additionally,  the  U.S. 
Coast  Guard  continues  to  fund  the 
installation  and  maintenance  of  many  of 
the  aides  to  navigation  used  in  the 
Sanctuary.  These  funds  do  not  come 
directly  from  NOAA.     , 

Stay  in  the  Channels  Only 

Comment:  There  are  fears  that  once 
the  channels  are  marked,  boaters  will  be 
prohibited  bom  going  outside  of  the 
channels.  Further,  in  the  interim, 
boaters-especially  fishermen-should  not 
be  penalized  for  prop  dredging  until  the 
markers  are  installed. 

Response:  The  regulations  do  not 
prohibit  vessels  fit>m  navigating  outside 
marked  channels  regardless  of  depth. 
What  the  regulations  do  prohibit  is  the 
destruction  of  seagrass  and  other 
shallow  marine  resources  as  a  result  of 
imprudent  operation  of  vessels. 

Deep  Water  Access 

Comment:  Several  reviewers 
requested  that  a  definition  of  deep  water 
access  be  added  to  the  regulations  and 
questioned  how  the  Sanctuary  will 
address  areas  that  are  accessible  only  at 
certain  tides. 

Response:  The  channel/reef  marking 
action  plan  assiunes  a  4  ft  mean  low 
water  as  a  threshold  criteria  for  deep 
water  access.  This  is  consistent  with 
current  State  and  local  regulation  and 
criteria.  Channel/reef  marking  will  not 
be  a  substitute  for  local  knowledge  or 
normal  prudent  navigation  skills. 

Arrows  on  Channel/Reef  Markers 

Comment:  Navigational  aids  should 
be  clearly  understandable  to  guide 
boatera  through  channels  and  warn 
them  of  shallow  areas.  It  was  also 
suggested  that  channel/reef  markers 
include  arrows  indicating  the  direction 
of  the  channel. 

Response:  It  is  necessary  that 
standardized  channel  maridng  for  the 
Sanctuary  conform  to  the  international 
rules  of  the  road  as  required  by  the  US 
Coast  Guard  and  the  State  of  Florida. 
The  Coast  Guard  discourages  the  use  of 
arrows  on  posts,  but  will  allow  gated 


(double)  markers  to  mark  particularly 
sensitive  areas. 

Education  and  Outreach  Action  Plan 

Education  v.  Outreach 

Comment:  A  numbo-  of  reviewera 
expressed  concern  that  the  draft 
management  plan  addresses  education 
at  the  expense  of  outreach  noting  that, 
while  compatible,  they  are  distinct  and 
address  different  needs  and  audiences. 

Response:  NOAA  agrees,  and  the  final 
management  plan  clearly  reflects  both 
responsibilities.  The  Education  Action 
Plan  has  been  renamed  the  Education 
and  Outreach  Action  Plan. 

Education  Supports  Resource  Protection 

Comment:  A  niunber  of  reviewers 
reconunended  the  inclusion  of  a  new 
education  goal  to  reflect  the  intent  of  the 
Education  Program  in  achieving 
resource  protection  and  management 
goals  of  the  Sanctuary.  The  National 
Park  Service  made  several  suggestions 
on  how  the  plan  should  be  modified  to 
reflect  that  the  educational  strategies 
include  cultiual  as  well  as  natural 
resources.  Additionally,  some  reviewers 
said  that  an  adequate  education  program 
could  alleviate  the  need  for  additional 
regulations. 

Response:  The  final  management  plan 
states  that  the  intent  of  the  program  is 
to  educate  the  pubUc  about  Sanctuary 
resources  (natural  and  cultural),  thus 
complementing  the  protection  and 
management  goals  of  the  plan. 
Education  and  regulation  are 
complimentary  management  tools  in 
resource  protection.  It  is  hoped  that 
increased  education  will  result  in 
voluntary  compliance  with  regulations 
through  increased  understanding. 

Spanish-Speaking  Staff 

Comment:  A  number  of  reviewers 
recommended  the  hiring  of  a  Spanish- 
speaking  staff  member  for  the  Education 
program. 

Response:  In  order  to  address  the 
multi-lingual  nature  of  many  Education 
and  Outreach  activities,  the  contracting 
or  hiring  of  a  Spanish-speaking 
education  staff  member  or  intern  will  be 
given  priority  consideration. 

Funding  for  Education  and  Outreach 

Conunent:  Reviewers  recommended 
increased  funding  of  the  Education 
Action  Plan.  Additionally,  the  piusuit  of 
alternative  sources  of  funding  was  also 
reconunended. 

Response:  Education  is  a  primary 
management  tool  in  resource  protection 
and  will  be  considered  in  budget 
allocadons.  The  management  plan 
addresses  alternative  funding. 
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Priorities 

Comment:  Many  reviewers  expressed 
concern  that  the  education  strategies 
ranged  from  an  overall  priority  level  of 
three  to  five  and  had  an  anticipated  low 
level  of  action  in  year  one. 

Response:  Some  of  these  activities  are 
already  underway  in  the  Sanctuary's 
Education  and  Outreach  program. 
NOAA  agrees  that  the  priority  level  for 
education  and  outreach  should  be 
elevated.  As  a  result,  the  dociunent  has 
been  revised  and  updated. 

EnfiMxement  Action  Plan 

Interpretive  Enforcement/Connection 
Between  Enforcement  &  Education 

Comment:  Many  reviewers  did  not 
understand  the  concept  of  interpretive 
.  enforcement.  Others  felt  that  law 
enforcement  officers  should  supplement 
the  Sanctuary's  education  program. 
Others  commented  that  NOAA  should 
educate  the  resource  users  rather  than 
using  enforcement  officers  to  catch 
violators  who  are  making  mistakes. 

Response:  The  term  "interpretive 
enforcement"  refers  to  the  merging  of 
education  functions  with  the 
enforcement  officers'  duties.  NOAA 
strongly  agreesthat  an  effective 
enforcement  program  includes  not  only 
enforcement  of  violations,  but  education 
of  Sanctuary  users  to  achieve  voluntary 
compliance  with  regulations.  Although 
Sanctuary  officers  have  fidl  authority  to 
enforce  regulations,  education  is  a 
primary  tool  of  enforcement  as  outlined 
in  the  Enforcement  Action  Plan  and  the 
Education  and  Outreach  Action  Plan. 
The  Sanctuary  will  undertake  an 
outreach  effort  to  make  users  aware  of 
the  regulations.  For  example,  law 
enforcement  officers  distribute 
Sanctuary  pamphlets  in  their  contact 
with  boaters  during  water  patrols,  and 
use  this  education  opf>ortiinity  to  gain 
voluntary  compliance. 

Standardization 

Comment:  Wording  in  the  draft 
management  plan  is  ambiguous, 
therefore  it  leaves  interpretation  to  the 
enforcement  officers.  The  comment  also 
charged  that  information  received  from 
officers  is  not  consistent  bom  officer  to 
officer. 

Response:  Through  coordination  and 
training  of  law  enforcement  officers, 
standardized  enforcement  procedures, 
including  interpretive  enforcement,  will 
be  achieved.  This  is  outlined  in  the 
Enforcement  Action  Plan. 

Coordination  With  Existing  Agencies 

Comment:  There  are  24  agencies 
currently  responsible  for  protecting  the 
natural  and  cultural  resources  of  the 


Florida  Keys.  What  is  NOAA  going  to  do 
to  make  them  do  their  jobs? 

Response:  There  are  numerous 
agencies  with  responsibilities  and 
somewhat  Umited  ability  for  full 
enforcement  of  all  rules  everywhere. 
NOAA  will  seek  to  coordinate  their 
activities,  thus  achieving  more  effective 
enforcement  of  all  regulations.  To  this 
end,  the  FKNMS  has  developed  an 
agreement  with  other  enforcement 
agencies  such  as  the  US  Coast  Guard, 
the  State  of  Florida,  the  US  Fish  and 
Wildlife  Service,  and  the  National  Park 
Service  to  maximize  and  coordinate 
existing  assets  concerning  Sanctuary 
enforcement.  Since  the  Sanctuary 
includes  both  State  and  Federal  waters, 
close  coordination  between  the  State 
and  NOAA  is  essential. 

Funding/Additional  Enforcement 

Comment:  The  management  plan 
states  that  an  additional  30  law 
enforcement  officers  will  be  needed  for 
the  Sanctuary.  Many  reviewers  agreed 
that  additional  officers  are  needed  to 
enforce  laws,  but  questions  were  raised: 
Where  will  the  funding  come  from  for 
these  officers?  What  is  the  timing  for 
hiring  additional  officers? 

Response:  NOAA  agrees  that 
enforcement  is  important  for  successful 
comprehensive  resource  protection  and 
management.  In  balance  with  other 
Sanctuary  management  needs,  the 
expansion  of  the  law  enforcement 
program  will  be  phased  in  as  funding 
allows.  Funding  is  critical  but  limited 
and  must  be  balanced  with  other 
management  goals  such  as  education 
and  outreach,  research  and  monitoring. 
The  hiring  of  an  additional  30  law 
enforcement  officers  is  a  goal  of  the 
enforcement  program.  NOAA  will  woik 
actively  with  the  State  to  identify 
alternative  funding  sources  for  hiring 
additional  law  enforcement  officers. 

Mooring  Buoy  Action  Flan 

Use  of  Volunteers 

Comment:  Encourage  the  utilization 
of  volunteer  assistance  in  mooring  buoy 
management  and  reference  the 
interaction  with  the  Volunteer  Action 
Plan. 

Response:  The  benefit  of  using 
volunteers  in  various  stages  of  mooring 
buoy  management  is  recognized,  and 
reference  to  utiUzing  volunteers  and 
volunteer  programs  was  included  in  the 
draft.  However,  NOAA  agrees  that  more 
emphasis  should  be  placed  upon  the  use 
of  volunteers  and  the  plan  has  been 
revised  to  reflect  this  (Strategy  Bl5, 
Activity  1.  Implementation;  Activity  8, 
Implementation).  In  the  area  of  mooring 
buoy  maintenance,  volunteers  will  be 


used  at  the  direction  of  those 
responsible  under  contract  for  the 
maintenance  program. 

Participation  by  the  SAC 

Comment:  The  SAC  should  be 
formally  involved  with  all  aspects  of 
mooring  buoy  planning  and 
management. 

Response:  NOAA  agrees,  and  the 
Final  Management  Plan  reflects  this 
(Strategy  Bl5,  Activity  2,  Activity  3. 
Activity  4,  Activity  6.  Activity  9). 

Streamline  Permitting 

Comment:  The  permitting  process  to 
install  mooring  buoys  needs  to  be 
streamlined  to  assure  easier  ability  to 
accept  donated  mooring  buoys  or 
funding  to  install  mooring  buoys. 

Response:  The  purpose  of  the  mooring 
buoy  plan  is  to  identify  appropriate  sites 
for  installation  of  new  mooring  buoys 
wdthin  the  Sanctuary.  Once  the  plan  is 
finalized,  it  is  NOAA's  intent  to  obtain 
approval  for  the  installation  of  all  buoys 
from  all  appUcable  agencies. 

Carrying  Capacity  Strategy 

Comment:  Considerable  comment  was 
received  on  the  concept  of  carrying 
capacity.  Some  noted  that  the 
implementation  of  carrying  capacity 
based  on  mooring  buoy  placement  alone 
is  inappropriate.  This  is  because  it  is  the 
niunber  of  divers  on  a  vessel  that  is  the 
most  important  aspect,  not  the  number 
of  vessels.  The  SAC  recommended  to 
remove  the  Carrying  CafMcity  Strategy 
(Strategy  R.5)  from  the  Mooring  Buoy 
Action  Plan.  This  strategy  should  only 
occur  in  the  Research  and  Monitoring 
Action  Plan.  Others  suggested  to 
separate  the  issue  of  carrying  capacity 
from  mooring  buoys  by  developing  a 
carrying  capacity  action  plan.  However, 
comment  was  also  received  that 
carrying  capacity  must  be  established 
for  high  use  coral  reef  areas  and  that  the 
use  of  mooring  buoys  is  one  method  to 
implement  carrying  capacity. 

ftesponse:  NOAA  agrees  tnat  the  issue 
of  carrying  capacity  is  much  larger  and 
more  complex  than  can  be  addressed  in 
the  Mooring  Buoy  Action  Plan  alone. 
Mooring  buoys  are  only  one  possible 
tool  that  could  be  used  in  the 
implementation  of  carrying  capacity.  At 
this  time,  there  are  no  definitive  studies 
available  that  could  aid  in  establishing 
carrying  capacity  limits.  The  Research 
and  Monitoring  Action  Plan  will 
provide  the  opportunity  for  studying 
this  topic.  Therefore,  it  is  necessary  to 
undertake  additional  research  before 
such  limits  can  be  considered.  NOAA 
has  revised  the  management  plan  to 
remove  the  carrying  capacity  strategy 
from  the  Mooring  Buoy  Action  Plan.  It 
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remains  in  tlie  Research  and  Monitoring 
Action  Plan  and  will  be  given  a  high 
level  of  priority.  It  is  not  advisable  to 
create  an  entire  new  action  plan  for 
carrying  capacity  at  this  time. 

No  Anchoring  in  the  SPAs 

Comment:  A  Itago  number  of 
comments  were  received  that 
recommended  a  no-anchoring  poUcy 
within  Sanctuary  Preservation  Areas 
(SPAs)  where  mooring  buoys  are 
present.  The  SAC  recommended  that  the 
SPAs  become  no-anchoring  zones,  but 
that  this  should  be  phased  in  as 
sufficient  mooring  buoys  are  placed  to 
accommodate  existing  uses.  They  also 
recommended  that  this  issue  be 
divorced  from  the  Mooring  Buoy  Action 
Plan  and  be  inserted  into  the  zoning  and 
regulatory  action  plans.  , 

Response:  NOAA  agrees  that  the  SPAs 
should  become  no-anchor  zones.  Before 
this  policy  is  implemented,  there  should 
be  a  sufficient  number  of  buoys  in  each 
SPA  to  accommodate  a  reasonable  level 
of  demand.  The  Working  Group 
established  in  the  Mooring  Buoy  Action 
Plan  (Stivtegy  B.15.  Activity  4)  will 
determine  the  sufficiency  of  the  niunber 
of  mooring  buoys  in  the  SPAs  in 
developing  the  mooring  buoy 
management  plan.  In  the  meantime,  the 
regulations  require  boaters  to  use 
mooring  buoys  when  they  are  available 
in  SPAs  and  prohibit  anchoring  on 
cwal.  Thus,  anchoring  would  be 
allowed  on  sand. 

Support  for  Mooring  Buoy  Pmgnun 

Comment:  Numerous  comments  were 
received  that  indicated  strong  general 
supptMt  for  mooring  buoys.  Some 
indicated  that  the  buoys  should  not  be 
just  for  divers  but  should  consider  the 
needs  of  fishermen  as  well. 

Response:  NOAA  feels  that  the 
mooring  buoy  program  is  one  of  the 
most  important  proactive  resource 
management  actions  that  the  Sanctuary 
has  taken.  The  mooring  buoy  program 
will  continue  to  be  a  major  emphasis  of 
the  FKNMS.  The  FKNMS  management 
team  will  consider  mooring  buoys  for 
fishing  uses  in  addition  to  those  used 
primarily  by  divers. 

Installation  and  Management  of 
Mooring  Buoys  by  Non-Profits 

Comment:  Several  comments  were 
received  that  stated  that  the  FKNMS 
should  leave  the  management  of 
mooring  buoys  in  the  hands  of  existing 
agencies  and  non-profit  organizations. 
Federal  money  would  be  better  spent  by 
giving  it  to  non-profits.  Some  reviewers 
indicated  that  NOAA  had  overestimated 
the  cost  of  mooring  buoy  maintenance. 


Response:  The  Mooring  Buoy  Action 
Plan  calls  for  encouraging  new  and 
continued  efforts  of  non-profits  and 
other  organizations,  as  well  as  exploring 
other  innovative  funding  mechanisms 
for  installing  and  maintaining  mooring 
buoys.  The  National  Marine  Sanctuary 
Program  ourently  maintains 
approximately  two  thirds  of  the  mooring 
buoys  in  the  Florida  Keys.  It  has  been 
found  to  be  a  cost  efiiective  program 
utilizing  local  contractors  for 
maintenance  service.  The  costs  in  the 
action  plan  were  somewhat  high,  as 
they  were  originally  based  on  the 
maximum  deployment  of  mooring 
buoys  throughout  the  Sanctuary,  not  on 
current  conditions.  Cost  was  also  based 
on  a  five  year  planning  time  fiame, 
which  was  not  made  clear  in  the  plan. 
The  action  plan  has  been  revised  to 
consider  a  more  modest  deployment  of 
mooring  buoys  and  has  been  clarified  in 
regard  to  annual  maintenance  costs. 

Raise  the  Priority  of  Mooring  Buoy 
Program  in  Management  Plan 

Comment:  Raise  the  overall  Sanctuary 
priority  level  for  mooring  buoy  activities 
from  3  to  2,  in  order  to  emphasize  its 
importance. 

Response:  NOAA  agrees  that  mooring 
buoy  management  is  a  high  priority  and 
the  final  management  plan  reflects  the 
change  from  a  medium  to  high  level  of 
priority. 

Limit  the  Size  of  Vessels  Using  Mooring 
Buoys 

Comment:  Some  reviewers 
recommended  that  NOAA  limit  the  size 
of  vessels  using  mo(Hing  buoys. 

Response:  Considering  that  the  size  of 
the  anchoring  app>aratus  increases  with 
the  size  of  the  vessel,  NOAA  is  hesitant 
to  limit  the  size  of  vessels  that  use 
mooring  buoys  because  this  action  may 
force  large  vessels  to  anchor  thus 
increasing  the  potential  impact  to  the 
coral  reefs.  However,  the  mooring  buoy 
action  plan  contains  activities  that 
address  the  management  of  large  vessel 
use  on  mooring  buoys  in  high  use  or 
sensitive  areas  and  NOAA  is  committed 
to  improving  mooring  buoy  technology 
to  accommodate  large  vessel  use. 
Additionally,  NOAA  has  included  a 
restriction  on  damaging  mooring  buoys 
in  the  regulations  which  places  the 
biuden  on  large  vessel  operators  to 
assure  that  their  use  of  mooring  buoys 
is  conducted  in  a  manner  so  as  not  to 
damage  the  mooring  buoy  or  hardware. 
This  includes  adding  additional  tag  line 
to  the  mooring  buoy  in  rough  seas. 


Regulatory  Action  Plan/Regulations 

Definitions 

Comment:  NOAA  received  comments 
suggesting  that  several  definitions  be 
added  to  the  list  of  definitions  in  the 
Sanctuary  regulations. 

Response:  liOAA  has  added 
definitions,  including  those  for  coral, 
coral  area,  coral  reefs,  hardbottom,  and 
residential  shorelines,  to  the  regulations. 

Anchoring 

Comment:  NOAA  has  received  several 
comments  on  the  issue  of  anchoring 
within  the  Sanctuary.  Comments  ranged 
from  requests  for  a  Sanctuary-wide 
prohibition  on  anchoring  on  coral  to 
those  suggesting  a  prohibition  only  on 
the  shallow  reefs.  Commentors  stated 
that  the  bottom  is  often  not  visible  in  50 
feet  of  water,  and  therefore  the 
anchoring  restriction  was  impractical. 

Response:  NOAA  has  revised 
propel  §  922.163(a)(5)(ii)  to  prohibit 
having  a  vessel  anchored  on  live  coral 
other  than  hardbottom  in  depths  less 
than  40  feet  when  visibility  is  such  that 
the  seabed  can  be  seen.  This  restriction 
does  not  apply  to  anchcning  (m 
hardbottom.  This  regulation  is  necessary 
to  address  the  imp>act  of  anchoring  on 
coral. 

Vessel  Operation 

Comment:  Operation  of  vessels, 
particularly  personal  watercraft  (jet-skis) 
generated  considerable  comment  during 
the  review  process.  Many  reviewere 
were  concerned  about  the  operation  of 
pers(mal  watercraft  in  such  a  way  as  to 
create  a  nuisance,  or  in  a  manner  that 
disturbed  wildlife  or  affiscted  the  health 
of  Sanctuary  resources.  One  reviewer 
said,  "jet  skis  take  the  magic  out  of  the 
Keys."  On  the  other  hand,  there  were 
numerous  comments  that  the  operation 
of  personal  watercraft  should  not  be 
singled  out  frt>m  the  operation  of  other 
vessels.  Others  commented  about  the 
adverse  impacts  from  all  vessels  on 
shallow  water  habitats  and  wildlife  in 
the  Sanctuary.  Careless  operation  of  all 
vessels  was  also  an  issue  of  concern  by 
the  public. 

NOAA  received  considerable 
comment  from  the  public,  the  SAC,  and 
the  State  of  Florida  on  the  proposed 
regulations  for  operation  of  vessels  at 
greater  than  idle  speed  only/no  wake 
near  islands,  residential  shorelines, 
stationary  vessels,  and  emergent  reefs. 
Considerable  comment  was  received  on 
the  proposed  regulation  that  restricted 
vessel  operation  at  a  speed  greater  than 
idle  speed  only  or  no  wake  within  200 
yards  of  mangrove  fringed  islands, 
residential  areas,  flats,  stationary 
vessels,  and  other  features. 
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Response:  NOAA  recognizes  the 
adverse  impact  on  Sanctuary  resources 
and  the  user  conflicts  that  can  occur 
bom  the  operation  of  all  vessels.  The 
threat  to  Sanctuary  resources  is 
universal  to  the  operation  of  all  vessels, 
not  just  any  one  type.  However,  the  size, 
maneuverability,  and  shallow  draft  of 
personal  watercraft  results  in  operator 
behavior  that  makes  them  a  greater 
source  of  user  conflict  and  threatens 
Sanctuary  resources  more  than  any 
other  vessel,  particularly  in  shallow 
water  habitat.  Approximately  40  percent 
of  the  boating  accidents  in  Monroe 
County  in  1995  resulted  from  personal 
watercraft.  This  statistic  indicates  that 
the  potential  for  careless  operation  of 
personal  watercraft  is  very  high.  Most  of 
the  negative  public  comments  about 
personal  watercraft  were  behavior 
related  examples. 

The  final  regulations  do  not  single  out 
personal  watercraft.  Rather,  the 
regulations  apply  to  operation  of  all 
vessels  to  comprehensively  address  the 
potential  resource  impact,  user  conflicts 
and  safisty  problems  within  the 
Sanctuary.  The  final  regulations  specify 
that,  except  in  marked  channels,  vessels 
are  prohibited  from  operating  above  idle 
speed  or  creating  a  wake  in  areas 
marked  idle  speed  only/no  wake,  and 
within  100  yards  of  residential 
shoreUnes,  stationary  vessels,  and 
marked  emergent  reefs,  and  100  fleet 
from  a  divers  down  flag.  As  regards  the 
100  foot  distance  requirement  from 
divw  down  flags.  NOAA  modified  this 
from  the  proposed  100  yard  requirement 
to  be  consistent  with  State  regulati(ms. 

Persona}  Watercmft  Rentals 

Ckmunent:  Many  reviewers 
commented  on  the  use  of  rented 
personal  watercraft.  Some  in  support, 
some  in  opposition,  and  some  in 
suppcHl  with  appropriate  restrictions. 
The  SAC  recommended  that  NOAA 
woric  with  the  personal  watercraft 
(PWC)  industry  to  begin  a  process  to 
identify  whether  there  is  a  need  to 
establish  restrictive  zones.  Comments 
from  the  personal  watercraft  industry 
representatives  indicate  interest  in  self 
regulation. 

Response:  NOAA  plans  to  woiii  with 
the  PWC  industry,  the  SAC  and  the 
public  to  determine  regulatory  and  non- 
regulatory  steps  to  address  the  issue, 
including  the  potential  need  and 
location  of  PWC  rental  use-zones. 

Emergency  Closures 

Conmient:  Some  reviewers  were 
concerned  about  the  abiUty  of  the 
Director  or  his  designee  to  close  areas  or 
impose  limited  access  provisions  for 
unspecified  periods  of  time. 


Response:  Section  922.165.  the 
authority  to  impose  emergency 
regulations,  including  area  closures  or 
access  restrictions,  has  been  revised  to 
limit  the  term  of  an  emergency 
regulation  to  60  days,  with  the  option  of 
one  60-day  renewal.  In  addition,  under 
the  Co-Trustee  Agreement,  the  Governor 
and  Cabinet  will  be  provided  advance 
notice  of  all  emergency  regulations.  The 
Governor  has  the  authority  to  reopen  an 
area  in  State  waters  by  certifying  his  or 
her  objection  to  NOAA.  Similarly,  the 
Florida  Marine  Fisheries  Commission 
will  be  provided  advance  notice  of 
closiue  of  areas  to  fishing  activities.  Any 
closure  beyond  120  days  would  require 
providing  the  pubUc  the  opportunity  for 
notice  and  comment  as  required  by  the 
Administrative  Procedure  Act.  Such 
area  closures  will  be  limited  to  the 
minimum  amount  of  area  necessary  so 
as  to  achieve  the  purpose  of  the  closure 
and  avoid  or  minimize  adverse  impacts 
to  Sanctuary  users.  v 

Civil  Penalties 

Comment:  Some  reviewers  expressed 
an  interest  in  having  a  penalty  schedule 
pubUshed  in  the  filial  management  plan 
showing  a  scale  of  penalties  for  various 
infractions.  Many  reviewers  have 
expressed  concern  about  the  discretion 
of  enforcement  officers  in  handling 
violations.  Reviewers  ieared  that  NOAA 
could  abuse  it's  authority  and  charge  the 
maximum  $100,000  dvil  penalty  per 
day  for  a  minor  infraction.  Some 
commented  that  dvil  penalties  as 
outlined  in  draft  regulations  implied  an 
"all  or  nothing"  approach  to 
enforcement  and  that  the  potential 
econtHnic  consequences  if  boaters  are 
scared  away  from  using  the  Sanctuary 
because  of  excessive  regulations  should 
be  noted.  Some  commented  that  the 
penalty  structure  must  be  expanded  to 
include  degrees  of  violations,  both 
intenticmal  and  unintentional.  Some 
commented  that  the  threat  of 
enforcement  for  the  intentional  vandal 
should  be  significant  while  the 
inadvertent  acddent  of  a  well-meaning 
dtizen  should  not  be  the  grounds  for  a 
severe  penalty.  Some  asked  who  would 
develop  the  penalty  structure  and  what 
pubUc  review  process  the  penalty 
structure  would  go  through? 

Response:  Civil  monetary  penalties 
are  developed  for  Sanctuary  violations 
by  NOAA's  Office  of  the  Assistant 
General  Counsel  for  Enforcement  and 
Litigation,  with  input  bom  the  Office  of 
Law  Enforcement,  the  Sanctuary 
program,  the  Regional  Administrator  for 
the  Southeast  R^on,  and  the  U.S.  Coast 
Guard.  The  schedule  will  include 
enforcement  actions  that  may  be  taken 
against  violators,  which  may  indude 


verbal  warnings,  written  warnings,  dvil 
monetary  penalties,  permit  sanctions, 
and/or  seizures  of  property.  Many 
fadors  are  taken  into  account  in 
determining  an  appropriate  penalty  for 
a  particular  violation,  including  prior 
violations,  the  severity  of  the  ofiiense. 
and  other  aggravating  or  mitigating 
drcumstances.  The  schedules  will  be 
available  to  the  public  before  the 
regulations  become  effective  and  are 
enforced. 

Sanctuary  Certification/Authorization 
of  Permits/Leases/Licenses 

Comment:  Some  reviewers,  including 
the  SAC,  expressed  concern  over  the 
appUcation  of  terms  and  conditions  to 
leases,  permits,  Ucenses  particularly 
those  in  existence  prior  to  the 
designation  of  the  Sanctuary.  The 
public's  concern  was  that  the 
regulations  on  Sanduary  certification  of 
pre-existing  permits  (proposed  §929.14) 
and  Sanduary  authorization  of  other 
agency  permits  or  authorizations  after 
the  effedive  date  of  the  Sanctuary 
(proposed  §  929.15)  were  too  broad  and 
appeared  to  give  the  Diredm  the  power 
to  change  existing  authorizations. 
Commentors  indicated  that  such  power 
should  not  be  handed  over  to  a  non- 
eleded  offidal  without  the  right  of 
appeal  on  the  part  of  the  individual 
holding  the  permit,  lease,  license  or 
authorization. 

Response:  The  State,  county  and  other 
Federal  agencies  will  continue  to 
exerdse  their  authority  to  issue  permits. 
The  Sanduary  will  not  pre-empt  their 
authority  to  issue  permits.  In  order  to 
avoid  duplicative  permits  and 
paperwork  requirement,  NOAA  will 
seek  to  address  Sanctuary  concerns 
through  those  existing  authorities. 
However,  those  authorities  caimot 
authorize  something  that  the  Sanduary 
prohibits.  This  regulatory  authority  is 
consistent  with  most  sanctuaries  and  is 
based  on  provisions  of  the  NMSA. 
Although  the  NMSA  authorizes  NOAA 
to  regulate  existing  permits,  including 
adding  conditions,  such  regulations  may 
not  terminate  any  pre-existing  permits, 
licenses  or  leases.  Furthermore, 
§§  922.167(i)  and  922.49(h)  provide  that 
the  Diredor's  conditions  or  other 
decisions  may  be  appealed.  The  appeal 
procedures  are  set  forth  in  §  922.50.  In 
addition,  there  are  other  checks  and 
balances  in  place  that  prevent  abuse  of 
discretion  relating  to  permits.  NOAA 
'and  the  State  have  developed  a  draft 
interagency  agreement  which  identifies 
which  adivities  will  be  subjed  to 
certification  and  authorization,  and  how 
the  review  process  will  be  coordinated. 
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Sanctuary  Permits— Time  Limitations 

Comment:  Some  reviewers  requested 
that  NOAA  place  a  time  Umit  on  itself 
in  which  to  respond  to  a  permit  request. 
The  SAC  sugsested  a  60-day  time  limit. 

flesponse.-Sanctuary  concerns  will  be 
addressed  for  most  activities  and 
projects  in  other  Federal  permits  and,  if 
none  exist,  in  State  permits.  Sanctuary 
permits  are  issued  only  if  Sanctuary 
concerns  cannot  be  addressed  in  the 
existing  Federal/State  permit  regimes. 
NOAA  has  not  imposed  any  time 
constraint  for  responding  to  permit 
requests.  NOAA  agrees  that  60  days  is 
a  reasonable  time  in  which  to  respond 
to  most  permit  applications.  NOAA 
normally  responds  within  3  weeks  to  a 
month  after  receipt  of  a  complete 
appUcation  for  most  permits.  However, 
a  60-day  time  hame  may  not  be 
appropriate  for  large  or  complex 
projects. 

Sanctuary  Permit  Reporting  Procedures 

Comment:  Some  reviewers  expressed 
concwn  over  the  reporting  requirements 
for  permits. 

Response:  NOAA  has  not  changed  the 
permit  reporting  requirements.  No 
reports  are  required  more  often  than 
monthly.  For  permits  issued  for  one 
year,  the  reports  required  are  a  "quick 
look"  report  and  final  report.  Longer 
permits  require  a  "quick  look",  annual, 
and  final  reports.  Reports  assist  the 
Sanctuary  in  assessing  the  progress  and 
impacts  of  a  permitted  activity  and 
provide  information  useful  to  Sanctiiary 
management. 

Fee  Schedule/Special  Use  Permits 

Comment:  Some  reviewers  suggested 
NOAA  develop  a  fee  schedule,  based  on 
fair  maricet  value,  for  the  issuance  of 
Special-use  Permits. 

Response:  NOAA  has  not  included  a 
fee  schedule  in  the  final  plan.  The  need 
for  a  Special-use  Permit  fee  schedule  is 
programmatic,  not  Sanctuary  specific, 
and  the  details  and  specifics  of  Spedal- 
use  Permits  have  not  been  completed  by 
the  Sanctuary  and  Reserves  Division  of 
NOAA.  Further,  the  small  number  of 
Special-use  Permits  issued  to  date  has 
not  warranted  the  administrative  review 
and  development  of  such  a  schedule. 
Special-use  permits  will  continue  to  be 
ccHisidered  on  a  case-by-case  basis. 

Effectiveness  of  Enforcement  of 
Regulations 

Comment:  There 'was  comment 
expressing  concern  about  the 
effectiveness  of  enfotcing  the  Sanctuary 
regulations. 

Response:  NOAA  feels  that  effective 
and  efficient  resource  protection 
requires  coordination  with  existing 


regulations.  As  a  result,  the  Sanctuary  is 
developing  an  agreement  with  other 
enforcement  agencies  such  as  the  US 
Coast  Guard.  State  of  Florida,  US  Fish 
and  Wildlife  Service,  and  the  National 
Park  Service  to  maximize  and 
coordinate  existing  assets  concerning 
Sanctuary  enforcement.  Since  the 
Sanctuary  includes  both  State  and 
Federal  waters,  close  coordination 
between  the  State  and  NOAA  is 
essential. 

Florida  Clean  Vessel  Act/Vessel 
Discharge 

Comment:  The  State  of  Florida  and 
other  reviewers  recommended  that 
NOAA  establish  regulations  throughout 
Federal  waters  that  meet  the 
requirements  of  the  Florida  Clean  Vessel 
Act. 

Response:  NOAA  has  not 
incorporated  the  provisions  of  the 
Florida  Clean  Vessel  Act  in  the  final 
regulations.  This  act  does,  however, 
apply  to  the  65  percent  of  the  Sanctuary 
in  State  waters.  Further,  the  final 
regulations  prohibit  all  discharging  and 
depositing  of  any  material  or  otiber 
matter  except  cooling  water  or  engine 
exhaust  in  Ecological  Reserves  or 
Sanctuary  Preservation  Areas.  Thus, 
discharge  from  marine  sanitation 
devices  in  these  areas  is  prohibited. 
This  will  protect  the  shallow  coral  reefe 
from  discharge  of  nutrients.  In  addition. 
NOAA  will  work  with  the  State  of 
Florida  and  the  Water  Quality  Steering 
Committee  concerning  incorporation  of 
provisions  similar  to  the  Florida  Clean 
Vessel  Act  throughout  the  Sanctuary. 

Transiting  No-Take  Zones 

Comment:  Some  fishermen  expressed 
concern  over  the  inability  to  transit  no 
take  zones  with  their  equipment  on 
board  and  their  catch  taken  from  outside 
the  zones. 

Response:  The  final  regulations  allow 
transiting  an  ER  or  SPA  with  catch 
taken  outside  the  ER  or  SPA,  provided 
it  is  stowed  prior  to  entering  and  diuing 
transmit.  The  final  regulations  also 
allow  transiting  with  otherwise 
prohibited  gear  provided  it  is  unbaited 
and  stowed  in  a  cabin,  locker,  rod 
holder  or  similar  storage  area,  or  is 
seciuely  covered  and  lashed  to  a  deck 
or  bulkhead  unbaited,  prior  to  entering 
and  transiting  the  area. 

live  Rock  Harvest.  Shell  and  Tropical 
Fish  Collecting 

Comment:  Many  reviewers 
commented  on  the  collection  and 
harvest  of  live  marine  organisms  and 
mollusc  shells. 

Response:  Live  rock  harvesting  is 
currently  prohibited  under  State  and 


Federal  fisheries  law.  The  prohibition 
has  been  added  to  Sanctuary  regulations 
to  protect  these  Sanctuary  resources 
should  the  restrictions  imder  other  laws 
be  removed.  Shell  collecting  and 
tropical  fish  collecting  and  other 
consumptive  activities  are  prohibited  in 
the  SPAs  and  Ecological  Reserves.  In 
addition,  the  Florida  Marine  Life  Rule 
has  been  incorporated  by  reference  into 
the  Sanctuary  regulations  and  thereby 
extended  into  Federal  waters.  These 
regulations  will  address  some  concerns 
of  exploitation  while  minimizing 
economic  impact.  The  marine  life  rule 
is  referred  to  in  §922.163(a)(12)  of  the 
Sanctuary  regulations  and  is  reproduced 
in  Appendix  Vm. 

Diver  Impact 

Comment:  Some  commented  that 
stron^r  regulations  were  needed  to 
prohibit  coral  touching  and 
recommended  specific  regulations 
deahng  with  diver  and  snorkeler 
impacts  on  the  coral  reefs.  Some 
suggested  prohibiting  the  use  of  gloves 
or  requiring  float  coats  for  snorkelers. 
There  was  also  a  comment  that  there 
should  be  no  prohibition  against 
impacts  to  dead  coral. 

Response:  Section  922.164(d)(iv)  of 
the  Sanctuary  regulations  prohibits 
divers  and  snorkelers  from  touching  or 
standing  on  fiving  or  dead  coral 
formations  in  the  SPAs  and  ERs. 
Approximately  eighty  to  eighty-five 
percent  of  the  year-round  cUving  and 
snorkeling  activity  within  the  Sanctuary 
takes  place  in  the  18  SPAs  and  one  ER 
established  by  the  final  regulations.  This 
single  regulation  will  address  the  issue 
of  diver  impact  on  coral  reefs  without 
having  to  develop  a  series  of  regulations 
on  gear  requirements  that  accomplishes 
the  same  goal.  NOAA  included  "living 
or  dead"  coral  formations  with  the 
understanding  that  some  visitora  to  the 
Sanctuary  do  not  know  the  diflbrence 
between  Uving  and  dead  corals. 
Additionally,  impacts  to  dead  coral 
formations  may  disrupt  new  coral 
recruits.  The  removal  or  injury  to  corals 
is  also  prohibited  Sanctuaiy-%vide. 

Spearfishing 

Comment:  Some  reviewers  expressed 
concern  about  spearfishing  within  the 
Sanctuary,  while  others  urged  NOAA  to 
allow  it  to  continue  in  a  managed 
manner. 

Response:  Id  balancing  the  public's 
concern  and  interest  over  the  issue  of 
spearfishing  within  the  Sanctuary, 
NOAA  has  prohibited  spearfishing  in 
the  SPAs,  ERs,  Research-only  Special- 
use  Areas,  and  some  of  the  Existing 
Management  Areas.  NOAA  has 
addrMsed  the  concerns  of  over-harvest 
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by  this  fishing  technique  in  eighty  to 
eighty-five  percent  of  the  total  area 
within  the  Sanctuary  dived  by 
recreational  divers  and  snorkelers. 
However,  spearfishing  will  continue  to 
be  allowed  and  managed  unddr  fisheries 
management  regulations  in  the 
remainder  of  the  Sanctuary.  This 
balance  of  concerns  on  the  issue  will 
have  positive  impacts  on  the  resources. 

Military  Activities  Within  the  Sanctuary 

Comment:  Some  commented  that  a 
prohibition  on  the  use  of  explosives 
within  the  Sanctuary  should  be 
extended  to  the  military. 

Response:  The  final  regulations 
provide  that  all  military  activities  shall 
be  carried  out  in  a  maimer  that  avoids 
to  the  maximum  extent  practicable  any 
adverse  impacts  on  Sanctuary  resources 
and  qualities.  Sections  922.163  and 
922.164  do  not  apply  to  existing  classes 
of  military  activities  as  identified  in  the 
final  environmental  impact  statement. 
New  military  activities  may  also  be 
exempted  from  all  or  part  of  these  two 
sections  upon  consultation  with  the 
Director.  NOAA  has  been  assured  by  the 
Navy  that  live  (explosive)  ordinances 
are  not  currently  used  within  the 
Sanctuary.  The  Patricia  Range  is  the 
only  target  site  within  the  Sanctuary 
and  Hve  explosives  are  not  used. 

Research  k  Monitiniiig  Action  Plan 

Management  Should  Be  Based  on  Good 
Science 

Comment:  Management  actions 
should  be  based  on  good  science  and 
should  not  occur  until  the  sdence  is 
done  to  back  it  up. 

Response:  Management  actions 
should  be  based  on  the  best  available 
science.  However,  there  is  always  a 
degree  of  uncertainty  associated  with 
science  and,  in  some  cases,  it  is 
imprudent  to  suspend  management 
actions  until  the  science  is  completed. 
A  precautionary  approach  to 
management  of  Sanctuary  resources 
should  be  taken  in  order  to  ensure  that 
lack  of  scientific  cwtainty  does  not 
preclude  implementation  of  reasonable 
management  measures.  An  adaptive 
management  approach  will  be  used  in 
the  Sanctuary  when  necessary. 

Studies  Are  Needed  To  Determine 
Sustainability 

Comment:  Studies  are  needed  to 
determine  the  level  of  human  activity 
sustainable  by  the  resources. 

Response:  NOAA  agrees  and  has 
included  a  carrying  capacity  strategy  in 
the  Research  and  Monitoring  Action 
Plan.  The  strategy  calls  for  carrying 
capacity  research  to  be  conducted  at 


several  of  the  SPAs  and  Research-only 
Special-use  Areas. 

Too  Much  Emphasis  on  Research  and 
Monitoring 

Comment:  The  draft  management  plan 
places  too  much  emphasis  on  research 
and  monitoring. 

Response:  Research  and  monitoring  is 
an  essential  component  of  effective 
resource  management.  The  reason  many 
strategies  have  a  research  or  monitoring 
component  is  to  assess  the  strategies" 
effectiveness  or  feasibility  in  order  to 
determine  whether  it  needs  to  be 
modified,  continued,  or  terminated 
prior  to  committing  additional  resources 
in  the  future. 

Queen  Conch  Stocking 

Comment:  A  moratorium  on  stocking 
would  adversely  effect  the  State's  queen 
conch  stocking  program. 

Response:  NOAA  has  revised  Strategy 
F.3  by  eliminating  the  moratorium  on 
stocking  and  replacing  it  vsrith  a 
requirement  for  permitting  of  all 
stocking  programs. 

Monitoring  of  Zones 

Comment:  Research  and  monitoring  of 
zones  needs  to  be  a  top  priority. 

Response:  Scientific  monitoring  to 
determine  the  effectiveness  of  the  zones 
is  a  top  priority  for  NOAA.  In  1993, 
NOAA  began  to  collect  baseline  data  on 
reef  fish  populations  in  and  around  the 
proposed  no-take  zones  in  preparation 
for  their  implementation.  Research  in 
the  zones  is  also  a  top  priority  and  will 
begin  once  the  zones  are  finalized.  The 
Research  and  Monitoring  Action  Plan 
explains  how  the  zones  will  be  used  for 
research  and  monitoring. 

Volunteer  Research  and  Monitoring 
Proffoms 

Comment:  Some  reviewers  pointed 
out  the  need  to  incorporate  volimteer 
monitoring  efforts  such  as  some  of  those 
currently  underway  by  grou{)s  like  Reef 
Relief,  The  Nature  Conservancy,  and 
R.E.E.F.  They  also  pointed  out  the 
importance  of  using  the  knowledge  of 
local  experts  to  help  better  understand 
the  health  of  Sanctuary  resources. 

Response:  NOAA  has  inctnporated 
the  use  of  monitoring  projects  by  the 
public  and  volunteers  in  the  Research 
and  Monitoring  Action  Plan.  The  long- 
term  goals  of  the  Sanctuary  include 
using  such  monitoring  programs  as  a 
basis  of  detecting  change  in  the  coral 
reef  environment. 


Submerged  Cultural  Resources  Action 
Plan 

Rrevent  Treasure  Hunting  &  No  Permits 
for  Private  Profit 

Comment:  Several  reviewers, 
includinjg  the  National  Park  Service. 
Minerals  Management  Service,  and  the 
Department  of  the  Navy  stated  that  no 
treasure  himting  should  be  permitted  in 
the  Sanctuary  and  that  the  proposed 
Submerged  Cultural  Resources  (SCR) 
permit  system  was  in  conflict  with  the 
Federal  Archaeological  Program  and 
particularly  the  Abandoned  Shipwreck 
Act  (ASA)  guidelines.  Other  reviewers 
indicated  that  some  commercial  treasure 
salvage  should  be  permitted,  but  should 
be  strictly  regulated  to  prevent  any  harm 
to  the  natural  resources  of  the 
Sanctuary. 

Response:  NOAA  agrees  that  "treasure 
hunting"  that  is,  the  search  for  and 
recovery  of  intrinsically  valuable 
artifacts  with  little,  if  any,  regard  for  the 
archaeological  context  and  historical 
significance  of  the  finds,  should  not  be 
allowed  in  the  Sanctuary. 

However,  the  Submerged  Cultural 
Resources  (SCR)  Action  Plan  does 
provide  for  public  and  private  sector 
recovery  of  shipwrecks  consistent  with 
protecting  historical  values  and  the 
environmental  integrity  of  the 
shipwrecks  and  sites.  NOAA  and  the 
State  of  Florida  have  agreed  that  the 
SCR  plan,  consistent  with  the  multiple 
use  mandates  of  the  NMSA  and  the 
ASA,  should  provide  for  the  in  situ ' 
preservation  of  highly  significant 
historical  Sanctuary  resources  under 
strict  regulations  protecting  historical 
values  and  the  environmental  integrity 
of  the  shipwrecks  and  sites  and  that  the 
recovery  of  SCRs  should  only  be 
permitted  when  it  is  determined  to  be 
in  the  public's  interest  and  done  in  an 
environmentally  and  archaeologically 
sound  manner. 

No  recovery  permits  will  be  issued  in 
areas  where  there  is  coral,  seagrass  or 
other  significant  natural  resources. 
However,  private  recovery  of  certain 
SCRs  may  be  permittrd  in  other  areas  of 
the  Sanctuary  which  are  relatively 
devoid  of  natiual  resources.  In  such 
recovery  efforts,  the  highly  significant 
resources  will  be  required  to  be 
preserved  in  a  museum  of  public  access 
consistent  with  the  standards  of  the 
Federal  Archaeological  Program.  Objects 
of  low  to  moderate  historic  or 
archaeological  significance  may  be 
deaccessioned  or  transferred  for  sale  or 
other  disposition. 

As  regards  the  ASA  guidelines,    ~ 
NOAA  acknowledges  that  the 
accommodation  of  commercial  salvage, 
that  is,  the  search  for  and  the  recovery 
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of  shipwreck  artifacts  using 
archaeological  recovery  techniques  and 
historical  documentation  to  maximize 
the  intrinsic  value  of  the 'finds,  does 
appear  to  conflict  with  certain  ASA 
guidelines  suggesting  that  no 
commercial  salvage  be  permitted  in 
marine  sanctuaries.  However,  NOAA's 
position  is  that  the  SCR  Action  Plan  is 
consistent  with  the  ASA  guidelines 
when  read  as  a  whole.  In  other  words, 
there  is  no  commercial  salvage 
permitted  in  the  zoned  areas  and  other 
areas  of  significant  natiual  resources. 
Commercial  salvage  will  be  permitted 
only  in  areas  relatively  devoid  of 
significant  natural  resources.  NOAA 
does  not  suggest  that  the  FKNMS  SCR 
Action  Plan  be  used  as  a  model  for  other 
national  marine  sanctuaries,  or  for  other 
Federal/State  protected  areas  or 
preserve  systems.  There  are  several 
distinguishing  reasons  for  the  departiue 
from  those  ASA  Guidelines  in  the 
FKNMS:  (1)  65  percent  of  the  Sanctuary 
is  in  State  waters — under  the  NMSA  and 
the  ASA  due  deference  must  be  given  to 
the  State's  interests  in  nwrntgifig 
Sanctuary  resources,  partiouarly 
abandoned  shipwrecks  to  which  the 
State  has  title;  (2)  treasure  hunting  and 
commercial  salvage  of  historic 
shipwrecks  has  been  a  traditional 
activity  in  the  Keys  for  decades  and  is 
part  of  the  local  cuhure;  (3)  the  NMSA 
and  the  ASA  are  multiple  use  statutes: 
(4)  the  establishment  of  multiple  use 
areas  where  commercial  salvage  can 
occur  as  well  as  not  permitting  any 
lecovery  where  there  is  coral,  seagrass 
or  other  significant  natural  resources  is 
analogous  to  the  zoning  approach 
proposed  for  protecting  natural  resource 
habitat  areas;  (5)  the  SAC  recommended 
that  some  commercial  salvage  be 
permitted  in  the  Sanctuary;  and  6) 
numerous  other  public  comments 
recommended  that  some  commercial 
salvage  should  be  permitted  in  the 
Sanctuary. 

Consistent  with  the  recommendations 
of  the  SAC,  the  State,  and  public 
comments,  the  SCR  Action  Plan 
provides  a  permit  system  which  will 
strictly  regulate  private,  for  profit, 
recovery  of  SCRs,  to  ensure  that  it  is 
done  in  an  environmentally  and 
archaeologically  sound  manner.  Private, 
for  profit,  recovery  will  not  be  allowed 
unless  it  is  in  the  pubUc  interest  and 
will  include  public  display  of  the 
recovered  SCRs.  Certain  SCRs  will  be 
required  to  be  maintained  in  museums 
and  similar  institutions  of  public  access 
while  dupUcative  objects  may  be 
deecoessioned  and  transferred  to  the 
permittee  for  sale  or  other  disposition, 
but  only  after  there  has  been  a  proper 


recording  and  reporting  of  the 
archaeological  information.  Under  the 
multiple  use  mandate  of  the  NMSA  and 
the  ASA,  some  SCRs  may  be  recovered 
while  other  more  significant  SCRs  will 
remain  in  the  Sanctuai7  for  j'n  situ 
preservation  and  use  by  present  and 
futiue  generations. 

Comment:  The  National  Park  Service 
commented  that  the  Antiquities  Act 
applies  in  National  Marine  Sanctuaries 
and  therefore  an  Antiquities  Act  permit 
should  be  required  for  the  excavation 
and  recovery  of  SCRs. 

Response:  NOAA  agrees  that  the 
Antiqiiities  Act  applies  in  the 
Sanctuary.  However,  as  the  Federal 
agency  that  exercises  control  over 
Sanctuary  resources,  NOAA  is  the 
appropriate  Federal  agency  to  issue 
permits  for  the  management  of 
Sanctuary  resources,  including 
antiquities.  Moreover,  as  the  Sanctuary 
SCR  permits  will  be  issued  in 
compliance  with  the  NMSA,  the  ASA. 
the  NHPA.  and  the  standards  and 
guidelines  of  the  Federal  Archaeological 
Program,  an  additional  permit  under  the 
Antiquities  Act  appeara  unnecessarily 
duplicative. 

Comment:  The  Department  of  the 
Navy  objected  to  the  SCR  permits  and 
expressed  concern  about  the  Navy's 
historic  shipwrecks  in  the  Sanctuary  as 
well  as  the  potential  precedent  for  other 
Navy  historic  shipwrecks  outride  the 
Sanctuary. 

Response:  The  permits  for  {wivate 
recovery  and  deaccession/transfer  (mly 
apply  to  abandoned  vessels.  As  a  trustee 
for  such  resources.  NOAA  will  continue 
to  respect  the  interests  of  the  ownera  of 
the  vessels  and  the  soveroigns  that 
represent  those  interests  consistent  with 
domestic  and  international  law.  Sunken 
warships  and  other  public  vessels 
entitled  to  sovereign  immunity, 
regardless  of  location,  remain  the 
property  of  the  nation  to  which  it 
belonged  at  the  time  of  sinking,  unless 
that  nation  has  taken  formal  action  to 
abandon  it  or  to  transfer  title  to  another 
party.  It  is  a  long-standing  Navy  poUcy 
that  it  does  not  abandon  its  pubhc 
vessels.  Therefore,  no  permits  will  be 
issued  for  the  private  recovery  of  Navy 
vessels  without  the  express  written 
permission  of  the  Department  of  the 
Navy.  In  considering  permits  for  the 
private  reooveiy  of  other  vessels  entitled 
to  sovereign  immunity,  NOAA  may 
require  the  express  permission  of  the 
appropriate  sovereign  representatives, 
or  otherwise  consider  their  interests  in 
the  vessel  and  its  recovery. 


SCR  Plan/Permits  &■  Costs  to  Treasure 
Salvors  Business 

Comment:  At  the  scoping  meetings, 
workshops.  SAC  meetings,  other  public 
meetings,  and  in  public  comments  the 
treasure  salvors  have  continuously 
asserted  that  the  FKNMS  would  put 
them  out  of  business  and  commented 
that  the  Sanctuary  should  adopt  the 
State's  existing  contract  system.  Others 
commented  that  commercial  treasure 
salvage  should  be  permitted,  but  should 
be  strictly  regulated  to  prevent  harm  to 
natural  resources  from  various 
commercial  treasure  salvage 
methodologies,  including  "mail-boxing" 
(propeller  dredgine  device). 

Response:  The  Florida  contract 
system  and  the  division  ratio  (80 
percent  salvor  to  20  percent  State)  was 
considered  as  an  aJteraative,  but  was 
not  preferred  because  it  is  inconsistent 
with  the  Federal  Archaeological 
Program  and  with  the  ASA  Guidelines. 
Prohibiting  commercial  salvage 
throughout  the  Sanctuary  was  also 
considered  and  rejected  for  reasons 
indicated  in  the  response  to  the 
comments  above.  The  SCR  Action  Plan 
is  the  result  of  a  careful  balancing  of 
resource  protection  and  reasonable 
acctmunodation  for  commercial  salvage 
in  certain  areas  ficff  certain  SCRs.  If  the 
cargo  from  a  wreck  is  of  little  or  no 
historical  or  archaeological  significance 
and  duplicative,  then  nearly  all  of  the 
recovered  objects  will  likely  be 
transferred  to  the  permittee.  Qa  the 
other  hand,  if  the  artifects  are  of  high 
histmical  significance,  then  the 
permittee  will  have  possession  of  the 
artifacts  and  may  seek  return  on  the 
investment  through  other  means. 
However,  in  this  instance  there  would 
be  no  transfer  of  ownerahip  of  a  public 
resource  to  a  private  party  unless  and 
until  it  is  determined  that  the  resource 
is  of  little  or  no  historical  or 
archaeological  value.  In  developing  the 
SCR  Action  Plan.  NOAA  considered  the 
threats  to  natural  and  historical 
resources  and  sought  to  develop  strict 
regulations  to  ensure  that  recovery  will 
be  enviromnentally  and 
archaeologically  sound,  while  at  the 
same  time,  taking  into  account  the. 
sodo-eoonomic  considerations  of  the 
commercial  salvore  and  othera.  In 
response  to  conmients,  changes  were 
made  to  the  proposed  regulations  and 
draft  management  plan  in  an  effort  to 
make  the  permit  management  system 
more  pragmatic  fit)m  the  perapective  of 
the  commercial  salvore  without 
compromising  the  primary  objectives  of 

Erotecting  significant  natural  and 
istoric  Sanctiiary  resoiuces.  Between 
the  draft  and  the  final,  NOAA  issued 
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several  pennits  to  commercial  salvors 
with  preexisting  admiralty  rights. 
While  the  permit  conditions  may  be 
more  rigorous  than  the  requirements  of 
the  Admiralty  Court  or  the  State  , 

contract  system,  and  thus  may  involve 
additional  costs,  those  permittees 
continue  to  work  their  sites. 

Comment:  The  Historic  Shipwreck 
Salvage  PoUcy  Ckjuncil  (HSSPC) 
(treasiue  salvors  group)  and  other 
treasure  salvors  also  raised  specific 
concerns  about  the  economic  burden  to 
permittees  in  the  SCR  Action  Plan  such 
as  requiring  performance  bonds,  general 
liability  insurance,  permanent  pubUc 
display  of  certain  SCRs,  professional 
nautical  conservators  and  supervision 
by  professional  archaeologists. 

Response:  Pursuant  to  consultation 
with  the  State  of  Florida,  NOAA  has 
deleted  the  requirement  for  a 
performance  bond  for  all  applicants.  As 
the  treasive  salvors  noted,  the 
regulations  elsewhere  require  all 
permittees  to  demonstrate  their 
financial  ability  to  carry  out  proposed 
projects  and  activities  requiring  permits. 
NOAA  agrees  that  the  underlying 
purpose  of  requiring  a  performance 
bond  (to  ensure  that  there  are  ample 
funds  to  finish  research-recovery  woA 
once  initiated)  appears  to  be  covered  by 
the  other  regulations  and  that  by 
removing  the  regulatory  requirement  for 
a  performance  bond,  there  will  be  more 
flexibiUty  in  the  permit  system.  While 
the  removal  of  the  regulatory 
requirement  should  reduce  the  costs  for 
meeting  the  permit  criteria  for  most 
applicants,  requiring  such  a 
performance  bond  may  still  be 
reasonable  and  appropriate  in  certain 
cases  where  applicants  historically  have 
not  finished  projects  or  have  diffiadty 
demonstrating  their  financial  abiUty  to 
complete  a  proposed  project. 

General  liability  insurance  is  required 
by  Section  310  of  the  NMSA.  However. 
NOAA  has  modified  the  regulatory 
provision  implementing  that 
requirement  to  clarify  that  other  security 
instruments  may  be  utiUzed  in  lieu  of 
an  insurance  {lolicy.  In  addition,  NOAA 
has  modified  the  regulatory  language  to 
clarify  that  the  scope  of  coverage 
required  is  for  potential  claims  for 
destruction,  loss  of  or  injury  to 
Sanctuary  resources  arising  out  of 
permitted  activities  and  to  clarify  that 
the  amount  of  insurance  or  secxirity 
should  be  equivalent  to  the  estimated 
value  of  the  Sanctuary  resources  in  the 
vicinity  of  the  permitted  area  and 
activities. 

With  regard  to  the  requir«nent  that 
SCRs  be  publicly  displayed,  NOAA  did 
not  intend  to  require  that  all  SCRs  be 
publicly  displayed  for  all  time.  Instead, 


it  was  expected  that  this  would  be 
addressed  in  the  c\u«tion  agreements 
and  that  standard  museiun  practices 
would  be  followed,  consistent  with  the 
FAP.  The  regulations  have  therefore 
been  modified  to  indicate  that  pubUc 
access  and  "periofiic"  public  display 
must  be  provided. 

With  regard  to  the  requirement  that  a 
professional  archaeologist  be  in  charge 
of  the  archaeological  research  and 
recovery,  that  requirement  has  not  been 
changed  or  modified.  Recovery  of 
historical  resoiut:es  inherently  involves 
the  destruction  of  contextual  and  other 
im{>ortant  archaeological  information. 
The  only  way  that  such  information  is 
preserved  is  through  scientific  recording 
of  the  recovery  efforts  consistent  with 
standard'archaeological  principles.  It  is 
therefore  imperative  that  a  professional 
archaeologist  supervise  the  recovery 
operations.  That  is  not  to  say  that,  as 
supervisor,  the  archaeologist  needs  to  be 
on  site  all  the  time.  However,  the 
archaeologist  needs  to  oversee  the 
operations.  The  public's  interest  in  the 
preservation  of  this  archaeological 
information  justifies  the  additional  costs 
to  the  permittee.  In  addition,  the 
administrative  record  indicates  that 
.  many  commercial  salvors  already 
employ  an  archaeologist. 

With  regard  to  the  requirement  of  a 
professional  nautical  conservator,  the 
regulations  have  been  modified  to  delete 
"professional"  and  insert  "authorized" 
as  suggested  in  comments  in  order  to 
provide  more  flexibility  in  the  permit 
system  and  allow  for  the  consideration 
of  field  experience.  As  the  professional 
archaeologist  is  responsible  for 
supervising  the  op)erations,  NOAA  will 
give  due  deference  to  the  supervising 
archaeologist's  selection  for  nautical 
conservator  in  considering  its 
authorization. 

Special  Use  Permits;  Fees/Waiver  in 
SCR  Context 

Comment:  The  HSSPC  suggested 
adding  a  third  criteria  for  Special-use 
Permits,  i.e.,  "to  promote  private  sector 
participation  when  advantageous  to  the 
taxpayers"  and  shifting  the  costs  for 
Special-use  Permits  from  the  permittee 
to  NOAA  and  the  State.  The  HSSPC  also 
suggested  that  the  costs  for  Special-use 
Permits  should  be  limited  to  the  costs  of 
issuing  the  permit.  Other  administrative 
costs  such  as  monitoring  activities 
should  not  be  included.  The  fair  market 
value  for  use  of  Sanctuary  resources  also 
should  not  be  included. 

Response:  Section  310  of  the  NMSA 
provides  the  authority,  and  sets  forth 
the  two  criteria,  for  issuing  Special-use 
Permits.  Section  310  also  provides  for 
the  assessment  of  associated  fees  ^hich 


are  to  cover  the  administrative  costs  as 
well  as  a  fair  market  value  return  to  the 
public  for  use  of  public  resources.  This 
portion  of  the  management  plan  merely 
describes  these  statutory  provisions  and 
remains  consistent  with  section  310. 

With  regard  to  adding  the  third 
criterion,  promotion  of  private 
participation,  it  is  not  a  section  310 
criterion  or  even  a  general  statutory 
purpose  or  policy.  However,  fadUtation 
of  compatible  multiple  use  is  a  statutory 
policy  and  the  SCR  Action  Plan  has 
been  modified  accordingly. 

With  regard  to  the  assessment  of  costs 
and  waiver  of  fees  in  implementing 
Special-use  Permit  authority.  NOAA  has 
the  discretionary  authority  to  consider 
waiver  of  costs  and/or  fees  on  a  case  by 
case  basis  when  permitted  activities 
result  in  a  public  benefit,  whose  value 
can  be  determined.  For  example,  in  the 
SCR  context,  the  prefiarred  poUcy  is  that 
the  SCR  be  preserved  on  site.  Waiver  of 
fees  for  the  removal  of  SCRs  which  are 
not  under  threat  is  unlikely.  However,  if 
it  is  determined  that  the  SCR  is  being 
threatened  by  remaining  in  the 
Sanctuary,  the  research  and  recovery 
would  appear  to  be  in  the  public 
interest  and  reduction  and/or  waiver 
may  therefore  be  considered  in  the  cost 
and/or  fee  determination.  The  extent 
that  private  use  is  furthering  resource 
protection,  research,  education  and 
similar  FKNMS  management  strategies 
is  given  due  consideration  in 
determining  the  amount  of  costs  and 
fees. 

Public  Access  to  SCRs  (Land  v.  Sea) 

Comment:  The  HSSPC  suggested  that 
the  plan  should  require  SCRs  to  be 
managed  in  a  manner  that  brings  SCRs 
to  the  largest  segment  of  the  populations 
noting  that  scuba  divers  amount  to  less 
than  1%  of  the  population.  Several 
others,  includii^  the  National  Park 
Service,  commented  that  SCRs  should 
be  preserved  in  the  Sanctiiary  but  that 
non-intrusive  public  access  for  research. 
education  and  recreation  should  be 
allowed,  and  that  intrusive  pubUc 
access  should  be  strictly  regulated. 

Response:  The  policy  preference 
under  the  FKNMS  SCR  Action  Plan, 
consistent  with  the  preservation  policy 
in  the  Federal  Archaeological  Program, 
and  the  resource  protection  mandate  in 
the  NMSA.  is  that  SCRs  be  preserved  on 
site  in  the  Sanctuary,  unless  the  SCRs 
are  under  threat  and  removal  is  required 
to  preserve  them.  As  indicated  in  the 
comments  above,  there  has  been  some 
accommodation  for  commercial  salvage 
in  certain  areas  of  the  Sanctuary  and  for 
certain  SCRs  to  facilitate  multiple  use  of 
the  SCRs.  However,  besides  being 
inconsistent  with  resource  protection, 
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the  suggestion  that  all  or  most  of  the 
SCRs  be  removed  from  the  Sanctuary  is 
not  consistent  with  the  multiple  use 
mandates  of  the  NMSA  and  the  ASA 
and  has  therefore  not  been  incorporated. 
The  ASA  and  the  NMSA  are  both 
concerned  about  public  access  to  SCRs 
for  boaters,  divers  and  others  within  the 
Sanctuary.  The  suggested  change  in 
poUcy  appears  to  |Mimarily  benefit  one 
special  interest  group,  the  commercial 
salvors.  Access  to  Sanctuary  resources 
for  members  of  the  public  unable  to 
enter  the  Sanctuary  itself  is 
accomplished  through  a  variety  of 
education  and  outreach  and  research 
products  and  mediums,  including  print, 
film,  and  computer  informational 
products.  The  public  access  goal  does 
not  require  physical  access  to  the  SCRs, 
nor  does  it  require  their  removal  for 
land  based  exftibits.  However,  as 
previously  indicated,  in  this  Sanctuary, 
the  SCR  Action  Plan  provides  for 
commercial  salvage  which  will  in  turn 
resuh  in  the  public  display  of  certain 
recovered  SCRs  in  museums  and  similar 
institutions  of  public  access. 

Inventory  of  SCRs:  Responsibility  6r 
Expense 

Conunent:  The  HSSPC  suggests  that 
the  Ftorida  Department  of  State/Bureau 
of  Archaeolosieal  Resources  have  the 
lead  responsibility  in  the  inventory  of 
SCRs  and  that  NOAA's  role  be  limited 
to  a  financial  assistance  role.  The 
HSSPC  also  suggested  that  the  inventory 
be  accomplished  through  the  use  of  the 
private  sector,  when  funding  is 
available,  in  order  to  lessen  the  burden 
on  taxpayers. 

Response:  No  change  was  made  to  the 
plan  regarding  NOAA's  lead 
responsibility  for  the  inventory  of  SCRs 
because  it  is  NOAA,  not  the  State,  that 
is  legally  responsible  for  accomplishing 
this  task.  Secti<m  110  of  the  National 
Hi8t<vic  Preservation  Act  requires 
Federal  agencies  to  inventory  historic 
resources  sudi  as  SCRs  under  the 
Federal  agencies'  managemmit 
responsibility.  Ho«vever,  as  indicated  in 
the  plan,  NOAA  will  work  with  the 
State  and  any  other  pubUc  and  private 
entities  interested  in  activities  which 
fulfill  this  responsibility.  Accordingly, 
the  SCR  Agreement  has  been  revised  to 
indicate  that  NOAA  will  also  consider 
all  public  and  private  oppcHtunities  for 
accomplishing  the  inventory  in  a 
reasonable  and  cost-effective  manner, 
including  private  sector  funding 
through  permits  and  otherwise. 

Survey/Inventory  Permits 

Comment:  The  HSSPC  suggested  that 
the  regulations  expressly  state  that  no 
Sanctuary  permit  iS  required  for  non- 


intrusive,  non-exclusive  remote  sensing 
activities,  but  also  suggested  that  the 
survey/inventory  permits  expressly 
grant  exclusive  rights  to  explore  the 
permitted  areas.  The  HSSPC  also 
suggested  that  these  permits  provide  for 
limited  manual  alteration  of  tiie  seabed, 
including  hand  tanning,  provided  there 
is  no  negative  impact  to  coral,  seagrass, 
sponges  and  other  natural  resources. 

Response:  Section  922.42  of  the 
regulations  states  that  unless  an  activity 
is  prohibited,  it  is  expressly  allowed.  In 
addition,  the  sections  on  Sanctuary 
permits,  certification,  and 
authorizations  indicate  that  they  are 
only  required  for  conducting  activities 
which  are  prohibited  by  Sanctuary 
regulations.  Non-intrusive  remote 
sensing  is  not  prohibited.  Therefore,  the 
regulations  expressly  state  that  such 
activity  does  not  require  a  permit.  The 
regulations  will  indicate  that  permits 
may  provide  for  limited  manual 
alteration  of  the  seabed,  including  hand 
fanning,  provided  there  is  no  adverse 
effect  on  Sanctuary  resources.  Such 
activity  will  continue  to  be  considered 
on  a  case-by-case  basis  as  part  of  the 
public  interest  balancing  on  whether  to 
issue  a  permit  and  for  determining  the 
appropriate  conditions  to  protect 
resources  and  manage  multiple  uses. 

The  HSSPC  suggestion  for  exclusive 
rights  for  a  survey-inventory  permit  is 
not  entirely  consistent  with  the 
suggestion  that  remote  sensing  not 
require  a  permit.  NOAA  cannot  prevrait 
non-intrusive  remote  sensing  in  an  area 
unless  it  is  prohibited  in  the  regulations 
and  the  regulations  do  not  prohibit 
remote  sensing.  However.  NOAA  and 
the  State  of  Florida  are  cognizant  of  the 
underljring  economic  concerns  of 
applicants  and  permittees  in  investing 
and  expending  financial  resources. 
Therefore,  in  an  effort  to  reconcile  these 
comments,  the  regulations  have  been 
modified  to  indicate  that  NOAA  will  not 
grant  survey  and  inventory  permits  or 
research  and  recovery  pOTmits  for  areas 
covered  by  existing  permits,  unless 
authorized  by  such  permittee.  There  is 
no  entitlement  to  these  and  other 
permits,  rather  it  involves  the     ' 
discretionary  authcnrity  of  NOAA  and 
the  State  of  Florida  in  granting  a 
privilege  which  is  determined  to  be  in 
the  public's  interest. 

Vohinteer  Action  Plaa 

Recruitment  of  Volunteers 

Comment:  A  number  of  reviewere, 
including  the  SAC,  recommended  the 
development  of  a  new  strategy  in  the 
Volunteer  Action  Plan  which  targets  the 
recrmtment,  training  and  recognition  of 
Sanctuary  vohmteers. 


Response:  NOAA  agrees  with  this 
comment  and  the  management  plan  has 
been  revised  accordingly. 

Volunteer  Coordinator 

Comment:  Some  reviewers  expressed 
concern  that  the  Sanctuary's  Vomntew 
Coordinator  is  not  a  full-time  NOAA 
employee  and  reconunended  that  this  be 
changed.  Others  stated  their  satisfaction 
with  the  Nature  Conservancy's  role  in 
the  volimteer  program  because  of  its 
stability  and  broad  geographic 
influence. 

Response:  The  Sanctuary's  Volunteer 
Coordinator  continues  to  effectively 
administer  and  oversee  the  Sanctuary's 
Volunteer  Program.  In  the  future,  NOAA 
will  consider  whether  it  is  either 
necessary  or  appropriate  to  modify  the 
Volimteer  Coormnator's  role  or  position. 

Water  Quality  Action  Plan 

Support  the  Water  Quality  Action  Plan 

Comment:  Many  reviewere.  of  the  draft 
management  plan  and  Environmental 
Impact  Statement  commented  on  the 
issue  of  water  quality  within  the 
Sanctuary.  There  was  almost  unanimous 
agreement  that  deteriorating  water 
quality  is  the  major  threat  to  the  health 
of  Sanctuary  resources  and  most 
supported  actions  to  correct  the 
problems.  Many  reviewere  specifically 
expressed  support  for  the  Water  Quality 
Action  Plan  (WQAP). 

Response:  NOAA  agrees  that  the 
major  threat  to  the  health  of  the  Florida 
Keys  coral  reef  ecosystem  is 
deteriorating  water  quality.  The 
FKNMSPA  directed  EPA,  in 
coordination  with  the  State  of  Florida 
and  NOAA,  to  develop  a  Water  Quality 
Protection  Program  (W(^)  for  the 
Sanctuary.  This  was  the  first 
Conmssionally  mandated  Water 
QuaUty  Protection  Program  fior  a 
National  Marine  Sanctuary  and  was 
established  to  take  corrective  actions  to 
restore  water  quality  in  the  Sanctuary. 
The  Water  Quafity  Action  Plan  reflects 
strategies  developed  under  the  Water 
Quality  Protection  Program. 

Water  Quality  Is  an  Issue  Broader  Than 
the  Sanctuary 

Comment:  Although  the  majority  of 
the  reviewere  recognized  that 
deteriorating  water  quality  was  the 
major  threat  to  marine  resoiuces,  the 
source  or  cause  of  problems  was 
questioned.  Many  claimed  the  problems 
originate  outside  Sanctuary  boundaries 
in  the  upper  portions  of  Florida  Bay,  or 
come  as  a  resiult  of  poor  watw 
management  practices  in  south  Florida. 
Reviewere  stated  that  the  problem  is 
outside  the  FKNMS  bmmdary,  thus,  the 
Sanctuary  does  not  have  the  authority  to 
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address  these  significant  water  quality 
issues. 

Response:  Some  of  the  water  quality 
problems  in  the  Florida  Keys  occur 
outside  and  upstream  of  the  Sanctuary's 
boundary.  Detniorating  water  quality  in 
Florida  Bay  is  largely  a  result  of  water 
management  practices  in  south  Florida 
as  has  been  documented  by  scientists. 
Other  scientists  point  to  possible 
sources  of  nutrients  and  pollutants  that 
enter  Florida  Bay  through  the 
Eveiglades  drainage.  The  Florida  Keys 
are  at  the  end  of  the  south  Florida 
ecosystem  and  are  the  recipient  of 
degraded  water  quality  that  originates 
upstream.  While  EPA,  the  State  of 
Florida  and  other  agencies  will  continue 
to  address  the  land-based  sources  of 
pollution  and  water  quality  in  the 
Sanctuary,  particularly  through  the 
Water  Quality  Steoing  Committee  and 
the  South  Florida  Eowystem  Task 
Force,  NOAA  has  an  appropriate 
supplemmtary  role  in  these  efforts. 


Water  Qiolity  Problems  in  Nearshore 
Waters 

Comment:  Some  reviewers  stated  that 
there  are  no  water  quality  problems  in 
the  Florida  Keys.  Other  reviewers  cited 
the  poor  wastewater  treatment  practices 
in  the  Florida  Keys,  such  as  septic 
tanks,  injection  wells,  and  cess  pits,  as 
the  main  source  of  wrater  quality 
degradatitm  in  the  Sanctuary.  Skoim 
water  runoff  was  also  viewed  to  as  a 
contributing  fiKrtor  to  poor  water 
quality.  Some  reviewers  dted  the 
findings  ttaa  a  recendy  released  State 
hearing  officer's  report 

Besponse:  NOAA  disagrees  with  the 
implicaticm  that  there  is  not  a  water 
quality  problem  in  the  Florida  Keys. 
Sdenti^  have  documented  the  decline 
of  water  quality  in  the  nearshora  waters 
of  the  Florida  Keys.  This  deterioration  is 
caused  by  a  variety  of  sources  including 
excessive  nutrients  entoing  the 
nearshore  waten  because  of  inadequate 
sewage  treatment  practices  and 
problems  related  to  storm  water  runoff 
The  findings  of  a  State  Hearing  Officers 
were  that  the  nearshore  waters  of  the 
Florida  Keys  have  exceeded  their 
carrying  capacity  and  are  in  danger  of 
collapdng.  In  addition,  the  report 
idmtified  nutrients  originating  from 
inadequate  treatment  facilities  as  the 
primary  cause  of  nearshore  water 
quality  deovdation  in  the  Florida  Keys. 

The  Vi($>P  was  established  to  take 
corrective  actions  to  restore  water 
quality  in  the  Sanctuary.  This  must  be 
acccnnplished  at  the  same  time  as,  or 
prior  to,  the  restoration  of  water  quality 
upstream  in  Florida  Bay  in  order  to  be 
s\ux»ssful.  Improvement  of  water 
quality  in  the  FKNMS  will  not  be 


successful  if  only  the  upstream  or 
nearshore  portion  of  the  ecosystem  is 
restored.  All  parts  of  the  ecosystem,  all 
the  way  to  the  coral  reeb,  must  be 
restored  and  relieved  of  increasing 
hiunan  impacts. 

Implementation 

Comment:  Some  reviewers  stressed 
that  the  implementation  of  the  water 
quality  action  plan  should  supersede 
the  implementation  of  other  action 
plans  such  as  zoning.  They  emphasized 
cleaning  up  the  water  quality  problems 
before  continuing  with  other 
management  actions.  Other  reviewers 
stressed  the  importance  of  addressing 
the  deteriorating  water  quality  issue  in 
the  Sanctuary,  but  advocated 
implementation  of  a  variety  of 
management  programs,  including  those 
that  protect  Sanctuary  resources  from 
continued  degradation.  In  addition, 
some  raviewen  supported  a  plan  with 
direct  action  strategies  to  correct  water 
quality  problems. 

Response:  NOAA  agrees  that  the 
major  issue  affecting  the  health  of  the 
Florida  Keys  coral  reef  ecosystem  is 
deteriorating  water  quality. 
Implementation  of  the  WQAP  and  the 
WQPP  for  the  FKNMS  wiU  lead  to 
improvement  of  the  water  quality  in  the 
Sanctuary.  Currently,  some  of  the 
ccnrective  acticns  identified  in  the 
W(^  are  being  implemented  both 
Mri^in  the  boundaries  of  the  Sanctuary 
and  upstream  in  the  South  Florida 
ecosystem.  These  on-going  activities 
will  have  a  net  positive  boiefit  to 
Sanctuary  resources. 

However,  NOAA  disagrees  that  all 
other  management  actions  shoiUd  be 
deferred  imtil  the  implementation  of  the 
WQPP  and  the  WQAP  for  the  FKNMS. 
Many  of  the  managemmt  actions 
necessary  to  halt  £e  decline  of  water 
quality  in  the  Florida  Keys  will  take 
yean  to  implemmt,  and  the  physical 
stresses  and  impacts  currently  placed  on 
Sanctuary  resources  from  other  sources 
could  be  lessened  with  management 
actions  such  as  mooring  buoys  to 
prevent  anchor  damage,  channel 
markere  to  mark  boating  routes  through 
sensitive  habitats,  and  outreach 
programs  to  educate  users  about  the 
resources  of  the  Florida  Keys. 

Mosquito  Spraying 

Comment:  Several  reviewers 
expressed  concern  about  NOAA's  role 
in  addressing  current  mosquito  control 
practices  in  Monroe  County. 

Response:  Representatives  from 
FKNMS  and  Monroe  County  will  watk 
together  through  the  Water  Quality 
Protection  Program  to  refine  aerial 
mosquito  spraying  based  on  research 


findings.  This  action  «vill  reduce  threats 
to  marine  resources  which  may  result 
from  mosquito  spraying  over  the  near- 
thare  watere  of  die  Florida  Keys. 

Zoning  Acdon  Pkui 

riie  Tenn  Replenishment  Reserve 

Connment:  Some  reviewers  expressed 
that  the  term  Replenishment  Reserve  is 
confusing  because  it  implies  that  these 
areas  are  for  fisheries  replenishment 

Response:  NOAA  has  changed  the 
name  Replenishment  Reserve  to 
Ecological  Reserve  (ER).  Ecological 
Reserve  more  accurately  represents  the 
purpose  of  this  zone,  that  is,  to  restore 
natural  ecosystem  dynamics  and 
habitat  by  setting  aside  a  portion  of  the 
coral  reef  environment  (including 
seagrass  beds,  hardbottom,  rubble   ^ 
habitat,  patch  reefr  and  sand  areas)  that 
is  protected  from  all  forms  of 
"harvesting". 

Establishment  of  Zones 

Comment:  Many  commented  on  the 
2k>ning  Action  Plan  and  proposed 
regulations  regarding  Sanctuary 
Preaervaticn  Areas,  Wildlife 
Management  Areas,  Special-\ue  Areas, 
and  Ecological  (fonnerly 
Replenishment)  Reserves.  Some 
recommended  deleting  all  marine 
zoning;  othen  recommended  the  zoned 
areas  be  expanded:  while  still  othen 
supported  the  zoning  concept  but 
recommended  delay  in  impwmentation 
until  there  was  more  detailed  scientific 
research  and  economic  impact  analysis^ 
of  certain  proposed  zones.  Some 
reviewen  recommended  zoned  areas  be 
dosed  to  all  human  uses,  except  for  boat 
transit  Many  reviewen  supptnted  the 
proposed  Ztming  Action  Plan  induding, 
in  some  instances,  an  increase  in  the 
amount  of  area  proposed  as  Ecological 
Reserves. 

As  regards  the  Key  Largo  ER.  some 
reviewen  suggested  that  because  of  the 
existing  protection  afforded  by  the  ]dbn 
Pennekamp  Coral  Reef  State  Park  and 
the  existing  Key  Largo  Naticxial  Marine 
Sanctuaiy,  that  the  Key  Largo  ER  woidd 
not  provide  significant  additional 
protection  for  the  area  and  should, 
therefore,  be  eliminated.  A  number  of 
reviewen  suggested  that  if  not 
eliminated,  the  boundaries  of  the  Key 
Laigo  ER  should  be  shifted  to  the  south. 
Several  reviewen  suggested  that  the 
elimination  of  the  Key  Largo  ER  be 
accompanied  by  an  increase  in  the  size 
of  the  Carysfbrt  SPA  to  protect 
additional  patch  reef  and  coral  habitat 
Other  reviewen  suggested  that  the 
boundaries  of  the  Dry  Tortugas  ER  be 
reconfigured  to  minimize  impacts  on 
fishen.  In  addition,  a  number  of 
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reviewren  suggested  leconfiguring  the 
Dry  Toitugas  ER  to  encompass  more  of 
the  reef  community  as  opposed  to  low- 
profile,  barren  haMtat.  but  not  reducing 
its  overall  size.  A  number  of  reviewers 
also  expressed  concerns  about 
commercial  fishing  displacement  as  a 
resuh  of  establishment  of  the  Western 
Sambos  ER. 

Conunents  firom  some  representatives 
of  the  recreational  and  commercial 
fishing  industries  and  some  individuals 
recommended  elimination  of  all  or  some 
SPAs  and  ERs.  These  reviewers  dted 
unreasonable  burdens  and  negative 
economic  impacts  resulting  firom  the 
closures,  primarily  due  to  displacement 
firom  closed  areas.  Examples  of  the  uses 
most  commonly  cited  as  likely  to  be 
displaced  are  biaitfishing.  shrimping, 
and  lobster  trapping.  Some 
recommended  that  bait  fishing  and 
catch  and  release  trolling  be  aUowed. 
while  others  were  opposed  to  all  fishing 
in  SPAs. 

The  State  of  Florida  Marine  Fisheries 
Commission  generally  supported  the 
proposed  zoning,  but  recommencted  the 
eliinination  of  the  Key  Largo  ER  and 
suggested  making  provisions  to  allow 
certain  baitfish  harvest.  Other  State  and 
Federal  agencies  supported  the 
proposed  zoning  and  one  recommended 
establishing  an  additional 
replenishment  zone  in  the  bade  coimtry 
of  the  Keys.  Other  reviewers  supported 
the  Zoning  Action  Plan  as  proposed  or 
recommended  additional  areas  for 
inclusion. 

The  SAC  recommended  that  the 
management  plan:  (1)  Keep  the 
promxed  Special  Preservatian  Areas  as 
configured  with  provisions  to  allow  bait 
fishing  and  catdi  and  release  trolling  in 
selected  SPAs;  (2)  keep  the  research- 
only  areas;  and  (3)  keep  the  Western 
Sambos  ER  but  eliminate  the  proposed 
Key  Largo  ER;  and  reconfigure  the  Dry 
TortuguER. 

Besponse:  NCAA  developed  the 
Ecological  Reserves  to  protect  some  of 
the  most  significant  habitat,  but  in  a 
manner  to  avoid  or  minimiaw  impacts  to 
fishers  and  other  users.  In  the  DMP/EIS, 
NCAA  propoeed  boundaries  based  on 
distributian  of  the  most  significant  coral 
habitats  and  spur  and  groove 
configurations  and  a  user  survey 
identifying  where  fishing,  diving  and 
other  uses  occur.  NCAA  also  used  maps 
provided  by  the  SAC  members  that 
indicated  specific  information  about  the 
resources  and  uses  of  the  marine 
resources.  The  goal  was  to  indude  the 
most  coral  reef  communities  in  a 
maimer  which  avoids  or  minimizes 
economic  impact  to  users,  particularfy 
fisheimaiL  NOAA  has  motUfied  the  final 
regulations  and  management  plan  to 


reflect  several  of  the  recommendations 
made  in  the  comments.  Consistent  with 
recommendations  from  the  SAC  and 
others,  and  upon  careful  weighing  the 
envirmunental  and  sodo-eoonomic 
impacts,  NOAA  has  retained  the 
Western  Sambos  ER  but  revised  its 
Zoning  Plan  to  eliminate  the  Key  Largo 
and  defer  the  Dry  Tortugas  Ecological 
Reserves,  add  the  Eastern  Sambos 
Research-only  Spedal-use  Area  and 
slightly  expand  Uie  Carysfort  SPA  to 
indude  additional  intisrmediate  reef, 
back  reef,  and  patch  reef  areas.  In 
weighing  the  sodo-economic  impacts 
on  commercial  and  recreational  users 
against  the  additional  benefit  of  the  Key 
Largo  ER,  NOAA  eliminated  that 
Reserve  from  the  final  plan  and 
regulations.  The  resource  protection 
provided  by  the  existing  proteded  areas, 
John  Pennekamp  Coral  Reef  State  Pari:, 
Key  Largo  Naticmal  Marine  Sanctuary, 
and  Bisoiyne  National  Park  contributed 
to  this  dedsioiL  NOAA  has.  however, 
enlarged  tbe  SPA  at  Carysfort  Reef  to 
proted  additional  patch  reef  and  coral 
habitat. 

PubUc  comment  also  identified 
serious  adverse  economic  «"»py^ff 
which  would  result  from 
implementation  of  the  no-take 
regulations  within  the  proposed 
boundary  of  the  Dry  Tortugas  ER. 
Recommendaticms  suggested 
reconfiguring  the  boundary  of  that 
ResCTve  to  miniiniTo  such  impacts. 
Others  recommended  the  Dry  Tortugas 
ER  be  reconfigured  to  indude  additional 
reef  oommimities.  Consequoitly.  NOAA 
did  not  set  forth  a  boundary  or 
regulations  for  the  Dry  Tortugas  ER. 
R^her.  NOAA  will  continue  the  process 
for  establishing  a  proposed  final 
boundary  of  the  Ehy  Tortugas  ER  in 
coordination  with  the  National  Park 
Service,  fishing  representatives, 
sdentists.  and  others  to  identify  an 
appropriate  final  boundary  for  the 
Rraerve,  which  may  indude  portions  of 
the  Dry  Tortugas  Natiooal  PadL  NOAA 
and  the  National  Paric  Service  will  use 
the  infonnatioii  gathered  as  part  of  the 
public  review  of  the  draft  management 
plan,  and  hold  workshops  with  users, 
agency  representatives,  environmental 
organizatians.  sdentists,  and  the  public. 
Prior  to  making  a  final  decision,  the 
proposed  final  boundary  of  the  Dry 
Tortugas  ER  vrill  be  published  far  public 
commenL 

In  summary,  jpublic  comments 
indicated  that  the  impacts  cm  fishers 
from  the  proposed  Replenishment 
Reserves  were  greater  than  considered 
in  the  DMP/EIS.  As  a  result,  the  final 
regulations  designate  the  Western 
Sambos  area  as  an  ER.  The  Key  Largo 
and  Dry  Tortugas  areas  were  not  made 


ERs  in  order  to  minimize  adverse 
impacts  to  fishers.  An  area  of  the  Dry 
Tortugas  with  a  boundary  with  less  of 
an  adverse  impad  on  fishers  will  be    - 
proposed  to  be  designated  at  a  later 
date. 

Bait  Fishing 

Comment:  Some  reviewers 
recommended  allowing  baitfishing  in 
SPAs  and  ERs  or  reducing  the  ntunber 
or  size  of  SPAs  to  lessen  Sie  impad  on 

hjiitfi»hing 

Response:  NOAA  has  revised  the 
management  plan  to  provide  for  the 
issuance  of  permits  for  limited  bait 
fishing  in  SPAs  rather  than  reduce  the 
number  of  SPAs.  NOAA  will  issue 
permits  for  catching  ballyhoo  for  bait  by 
net 

Catch  and  Release  Trolling 

Comment:  Some  reviewers 
recommended  allowing  catch  and 
release  trolling  in  SPAs  and  ERs  or 
reducing  the  number  or  size  of  SPAs  to 
lessen  the  impad  on  this  activity. 

Response:  Catch  and  release  &hing 
will  continue  to  be  allowed  throughout 
greater  than  98  percent  of  the  Sanctuary. 
In  addition,  NOAA  has  modified  the 
management  plan  and  regulations  to 
allow  catch  and  release  trolling  in  four 
of  the  eighteen  SPAs:  Conch  Reef. 
Alligator  Reef.  Sombrero  Key,  and  Sand 
Key.  This  will  fadlitate  multiple  uses 
and  allow  for  comparisons  to  be  made 
between  SPAs.  therefore  determining 
the  impad  of  catch  and  release  trolling. 

SntxkBlingflHving  Access 

Comment:  Some  reviewers  expressed 
concern  about  the  lack  of  restridioas  on 
divers  and  snorkelers  in  the  zones, 
asserting  they  harm  coral  and  other 
Sanctuary  resources,  while  others 
commented  that  there  should  be  no 
access  at  all  to  any  zones  where  access 
is  restrided  to  any  one  group. 

Response:  NOAA  does  not  agree  that 
all  zones  should  be  entirely  closed  to 
public  access.  Non-cansiunptive  use  of 
SPAs  and  ERs  is  compatible  with  the 
purposes  for  which  they  were 
established.  Cmsumptive  activities 
(e.g.,  spearfishing.  fidi  collecting,  shell 
collecting,  lobetning)  are  prohibited  in 
SPAs  and  ERs.  Non-consumptive 
activities  (e.g..  diving,  snorkeling)  are 
not  ejqnessly  prtdtibited,  however 
regulations  prohibit  consumptive 
activities  such  as  spearfishing.  and 
prohibit  physical  impacts  to  corals  and 
coral  reef  habitat  by  prohibitii^  oontad 
(e.g.,  toudiing  and  standing).  Snoriceling 
and  diving  will  be  allowed  in  the 
Research-only  Spedal-use  Areas  only  by 
permit  By  being  doaed  to  snoriieling 
and  diving,  these  areas  may  tiien  be 
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compared  to  SPAs  and  ERs  to  examine 
diver  impacts. 

Support  the  Zoning  Plan 

Comment:  NOAA  received  a  number 
of  comments  generally  supporting  the 
Zoning  Action  Plan  as  proposed  or 
requesting  a  larger  proportion  of  zoned 
areas. 

Response:  The  zoning  plan  is  the  first 
attempt  at  large  scale  marine  zoning  in 
the  USA.  Five  years  after  the  zones  are 
implemented,  NOAA  will  lead  a  team  to 
evaluate  the  effectiveness  of  zoning  in 
ecosystem  protection.  At  that  time  the 
zones  will  be  re-evaluated  and  may  be 
modified  as  necessary  and/or 
appropriate. 

Zoning  Is  Too  Overbearing  or  Will  Limit 
Work/Play 

Comment:  A  number  of  reviewers 
expressed  concern  that  the  zoning 
scheme  is  too  restrictive  and  will 
imduly  limit  their  ability  to  conduct 
recreational  and  commercial  activities. 

Response:  NOAA  does  not  agree  that 
the  Zoning  Action  Plan  overly  restricts 
traditional  uses  of  the  resources.  The 
area  encompassed  by  the  zones, 
including  a  Dry  Tortugas  ER.  a 
boimdary  for  which  will  be  proposed  in 
the  futiue,  will  comprise  no  more  than 
five  percent  of  the  Sanctuary.  Moreover, 
non-consumptive  uses  (e.g.,  diving, 
snorkeling)  will  not  be  prohibited  in  all 
zoncn.  Consumptive  uses  (e.g., 
conunercial  and  sport  fishing)  will  be 
restricted  in  SPAs  and  ERs  and  some 
Special-use  Areas.  However,  based  on 
aerial  surveys  and  visitor  use  data, 
approximately  94  percent  of  the 
recreational  fishes  fish  outside  these 
zones  on  a  regular  basis.  Commercial 
fishers  agreed  early  in  the  planning 
process  that  they  do  not  rely  on  SPAs 
as  areas  to  conduct  their  activities.  The 
impact  of  ERs  has  been  raised  as  a 
concon  because  of  the  perceived 
displacement  of  commercial  activities 
(e.g.,  fishers).  The  ERs  have  been  re- 
d«dgned  to  minimize  impacts  to  sudi 
activities  through  a  process  that  relied 
on  input  from  commercial  fishers.  This 
.input,  in  part,  led  NOAA  to  eliminate 
the  Key  Largo  ER,  and  postpone  the 
establishment  of  a  Dry  Tortugas  ER. 

Sanctuary  Preservation  Areas  and 
Ecological  Reserves 

Conunent:  Some  reviewers  expressed 
opposition  to  all  SPAs  and  ERs. 

Response:  The  purpose  of  a  SPA  is  to 
protect  a  heavily  used  area  of  the  marine 
mvironment  (e.g.,  coral  reeb)  Mdioe 
conflicts  often  occur  between  user 
groups.  These  areas  are  critical  for 
protecting  the  coral  reefs  and 
biodiversity  of  the  FKNMS.  The  purpose 


of  an  ER  is  to  minimize  human 
influences,  to  provide  natural  spavming. 
nursery,  and  permanent  residence  areas 
for  the  replenishment  and  genetic 
protection  of  marine  life,  and  to  protect 
and  preserve  natural  assemblages  of 
habitats  and  species,  and  restore  natural 
ecosystem  dynamics.  The  FKNMSPA 
directed  NOAA  to  omsider  temporal 
and  geographic  zoning.  Zoning  is  a 
proven  tool  for  marine  conservation  and 
is  consistent  with  NOAA's  mandate  to 
accommodate  multiple,  compatible  uses 
by  providing  long-term  benefits  to  all 
consumptive  and  non-consumptive 
users  through  increased  biodiversity. 

Ecological  Reserves  are  Redundant  With 
Fisheries  hianagement 

Conunent:  Eliminate  all  ERs  because 
they  are  redxmdant  with  traditional 
fisheries  mananment. 

Response:  NOAA  does  not  agree. 
Zoning  in  the  FKNMS  is  for  habitat 
protection  and  to  preserve  biodiversity, 
not  for  fisheries  management. 
Traditional  fisheries  management 
focuses  on  managing  stocks  of  a  smaU 
number  of  the  over  6000  species 
reported  in  the  FKNMS.  The  primary 
purpose  of  an  ER  is  to  protect  a  portion 
of  the  coral  reef  environment  (including 
seagrass  beds,  hardbottom,  rubble 
habitats,  patch  ree£B  and  sand  areas) 
frtnn  all  forms  of  harvesting  in  order  to 
restore  natural  ecosystem  dynamics. 

The  establishment  of  no-take  areas  in 
roedfic  portions  of  the  coral  reef  tract 
should  lead  to  replenishment  of  reef 
inhabitants  that  are  ciurently  being  lost, 
or  whose  balance  in  the  ecosystem  has 
been  altered.  Moreover,  with  respect  to 
fish  stodcs,  scxne  fisheries  scientists 
suggest  that  ERs  provide  ancillary 
benefits  to  fisheries,  similar  to  "harvest 
refiigia"  and  other  protected  fisheries 
areas.  The  ERs  are  an  important  tool  for 
effective  ecosystem  managemuit  in  the 
FKNMS.  NOAA  will  monitor  the 
effectiveness  of  zoning  in  ecosystem 
protection  and  consider  modifications 
as  necessary  and  reasonably 
^)propriate. 

A  Monitoring  Program  Is  Needed  To 
Determine  the  Viability  of  Zoning 

Commeitt:  A  nimiber  of  reviewers 
recommended  the  establishment  of  a 
monitoring  program  to  assess  the 
viabihty  of  the  zoning  scheme. 

Response:  The  Zoning  Action  Plan 
provides  for  the  establishment  of  a  five- 
year  monitoring  program  to  assess  the 
efiiectiveness  of  zoning  in  the  Sanctuary. 

Weston  Sambos  Ecological  Resave 

Conunent:  A  number  of  reviewers 
expressed  caacexns  about  commercial 
fishing  displacemoit  as  a  result  of 


establishment  of  the  Western  Sambos 
ER 

Response:  NOAA  believes  there  will 
be  some  displacement  of  fishermen,  but 
that  the  long-term  environmental 
benefits  will  far  outweigh  short-term 
economic  losses.  The  ecological  value  of 
protecting  the  area  does  not  warrant 
eliminating  or  modifying  the  boundary 
oftheER 

Establishment  of  a  Back  Country  ER 
and/or  an  Alligator  ReefER 

Comment:  Several  reviewers 
recommended  the  establishment  of  an 
ER  in  the  Back  Country  and/or  Alligator 
Reef.  The  State  of  Florida  recommended 
the  estabUshment  of  a  Back  Coimtry  ER 

Response:  A  full  ecosystem 
representation  in  a  comprehensive 
zoning  plan  should  include  Back 
Coimtry  marine  habitats.  However, 
given  the  priorities  established  in  the 
Zoning  Action  Plan,  this  cannot  be 
accomplished  in  the  short-term,  but  will 
be  considered  for  future  implementation 
in  the  five  year  review  cycle. 

Jewfish  and  SteaitAoat  Creek  Wildlife 
Management  Areas 

Comment:  Some  reviewers  indicated 
that  fishers  and  others  regularly  traiuit 
through  Jewfish  Creek  and  Steamboat 
Creek  and  raised  concern  over  the 
proposed  designation  of  no-access 
buOers  in  the  Crocodile  Lake  Wildlife 
Management  Area. 

Response:  NOAA  agrees.  There  was 
no  intent  toprohibit  the  use  of  this  area 
for  transit.  Inus,  consistent  with 
existing  US  Fish  and  WildUfe  Service 
regulations,  the  no-access  designaticm 
was  removed  from  the  final 
management  plan  and  regulations. 

Crocodile  Lake  Wildlife  hianagement 
Area 

Conunent:  Some  reviewers  indicated 
that  the  Crocodile  Lake  Wildlife 
Management  Area  no-access  restriction 
was  too  limiting. 

Response:  NOAA  agrees  and.  upon 
consuhatioa  with  the  US  Fish  and 
Wildlife  Service  and  the  Florida  Game 
and  Freshwater  Fish  Commission, 
changed  the  designation  of  Crocodile 
Lake  Wildlife  Management  Area  to  a  no- 
access  bufCn-  zone  (100  feet)  along  the 
shoreline  between  the  dates  March  1 
and  October  1. 

Pelican  Shoal  Research-Only  Special- 
Use  Area 

Connment:  Many  reviewers  requested 
that  Pelican  Shoal  be  kept  open  to 
public  access.  The  Department  of  the 
Interior  requested  that  a  50  meter  buffer 
be  established  during  Roseate  Tem 
nesting  season. 
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Bmpoiae:  NOAA  agrees  and  has 
eliminated  Pelican  Shoal  as  a  Research- 
only  Special-use  Area.  It  has  been 
replaced  with  the  Eastern  Sambos 
Reseaidi-<mly  Special-use  Area.  The 
new  area  will  provide  a  better  research 
and  mraiitoiing  site,  while 
simultaneously  lessening  impact  on  the 
public  from  limiting  access  to  the  reef 
around  Pelican  Shoal.  However,  in 
order  to  complement  the  State's 
8eas<Hial  closure  of  the  land  area.  NOAA 
has  designated  a  no-ecoess  50  meter 
buffer  as  a  Wildlife  Management  Area 
around  Pelican  Shoal  between  April  1 
and  August  31.  lliese  dates  coincide 
with  those  established  by  the  Florida 
Game  and  Freshvniter  Fish  Commission 
kit  the  protection  of  nesting  terns. 

BesBarch  Only  AnoB 

Qmunent:  Many  comments  supported 
the  establishment  of  research-onty 
tones. 

Assponje:  NOAA  agrees  that  some 
zones  should  be  used  to  determine  the 
impacts  of  specific  activities,  such  as 
diving  and  n«h«ng  Tbe  final 
management  plan  and  wgulationa 
ostabUah  four  Research-only  Special-use 
Areas.  Pelican  Shoal  was  elimhiaterd  as 
a  RBseaich-only  Special-use  Area  and  a 
Reeearch-cnly  Spedal-uae  Area 
surrounding  the  forereef  habitat  at 
Eastern  Sambos  has  been  added  in  its 
place.  The  Eastnn  Sambos  area  vrill 
serve  as  a  cmtrol  to  determine  the 
impacts  of  specific  activities  such  as 
diving,  snoneling  and  fishing. 
Puitbannore,  Eastern  Sambos,  whidi  is 
located  in  an  area  of  good  watw  quality, 
can  be  compared  wim  tbe  Tennessee 
Reef  Research-only  Special-use  Area, 
located  in  an  area  of  poor  water  quality. 
The  impacts  associated  with  wrater 
quality  as  camparad  to  those  from 
human  uses  can  also  be  determined 
from  research  and  monitoring  at  these 
sites. 

V.  KOsceUaDeoas  RnhaMkfaig 


Mriioina/ Murine  Sanctuaries  Acf 

SectioD  304  of  the  NMSA  requires  the 
Secrelaiy  to  submit  to  the  Committee  (m 
Resources  of  the  House  of 
Representatives  and  the  Committee  on 
Ccunmerce,  Science,  and  Transportation 
of  the  Senate,  on  the  same  day  as  this 
notice  is  published,  the  final  terms  of 
the  designation,  the  final  regulations,  a 
FEIS.  and  a  FMP  detailing  the  final 
goals  and  objectives,  management 
lesponsilrilities,  research  activities, 
interpretive  and  educational  programs, 
and  enforcement  and  surveillance 
activities,  fm  the  area.  In  accordance 
with  Section  304.  the  required 


documents  are  being  submitted  to  the 
specified  Congressional  Committees. 

Executive  Order  12866 

Under  Executive  Order  12866.  if  a 
regulatory  action  is  significant  as 
defined  in  section  (3)(f )  of  the  Order,  an 
assessment  of  the  potential  costs  and 
benefits  of  the  action  must  be  prepared 
and  submitted  to  the  Office  of 
Information  and  Regulatory  ACEdn 
(OIRA)  of  OMB.  The  Administrator  of 
NOAA  has  determined  that  although 
this  regulatory  action  is  not  expected  to 
"have  an  annual  effsct  on  the  economy 
of  $100  million  or  more."  or  ether%viae 
meet  the  definition  of  a  significant 
regulation  under  section  3(f)  (1).  (2),  or 
(3).  it  is  significant  imder  section  3(f)  (4) 
in  that  certain  controversial  and 
innovative  aspects  of  the  regulations 
may  "(r]aise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presicknt's  priorities,  or  the  principles 
set  forth  in  (the]  Executive  G^er." 

Therefore.  NOAA's  assessment  of  the 
potential  socio-economic  impacts  on 
various  user  groups  in  the 
mvironmental  impact  statement  has 
been  designed  to  also  satisfy  the 
Regulatory  Impact  Review  (RIR) 
requirements  of  Executive  Order  12866. 
The  assessment  is  contained  in  three 
sections  of  the  FMP/EIS: 

(1)  Volume  m.  Appendix  hi. 
Assessment  of  the  Potential  Costs  and 
Benefits  of  the  Final  Management  Plan 
Rtmhtions. 

uiis  appendix  constitutes  the  primary 
component  of  both  the  RIR  md  NOAA's 
FEIS.  Appendix  M  reviewrs  the  problems 
and  policy  objectives  prompting  the 
reguklory  proposals  and  evahi^es  the 
major  ahernatives  that  were  considered. 
It  demonstrates  that  NOAA 
systematically  and  comprehensively 
considered  aU  available  alternatives  in 
order  to  ensure  that  the  public  weUare 
would  be  enhanced  in  the  most  efficient 
and  cost  efibctive  way  passible. 

(2)  Vohune  II.  pp.  175-46.  lite 
Socioeconomic  impacts  of  Nkmagemmtt 
Ahernatives. 

This  secticm  is  the  socio-economic 
impact  anal3r8i8  of  the  final  plan  and 
supplonents  Appendix  M. 

(3)  Volume  I.  pp  9-40,  The  Prefured 
Ahemative/Manaaement  Plan. 

This  section  is  me  heart  of  the  EIS 
and  describes  the  process  and  reasoning 
of  selecting  the  preferred  alternative 
upon  consideration  of  public  comments 
on  the  FMP/EIS  and  balancing  the  goals 
and  requirements  of  the  NMSA  and 
NEPA.  h  provides  a  narrative 
explanation  of  the  way  in  which 
resource  protection  and  the  public 
welfare  were  considered  together  in 
building  the  FMP. 


NOAA's  socioeconomic  assessment 
places  special  emphasis  on  the  marine 
zones  established  oy  the  regulations, 
and  the  conduct  of  activities  in  those 
zones.  Particular  attention  is  paid  to  the 
ERs  and  SPAs,  since  the  concept  of  no- 
take  zones  or  reserves  is  the  most 
innovative  and  controversial  element  of 
the  management  plan  and  regulations, 
and  hffit  aroused  significant  public 
interest  and  debate.  NOAA  has 
concluded  that  these  regulations  will 
have  broad  benefits  to  most  users  of  the 
Florida  Keys,  especially  the  tourist 
industry  which  is  very  significant  firom 
a  local  and  State  perspective.  No 
significant  adverse  socioeconomic 
impacts  are  anticipated  to  non- 
consumptive  users.  Among 
consumptive  users,  most  will  not  be 
affected  greatly  by  the  marine  zoning 
regulations  but  a  small  percentage  will 
undergo  some  costs  from  displacement 
from  no-take  areas.  These  costs  are 
e}n)ected  to  be  ofbet  with  time  as  better 
huiitat  protection  and  protection  of 
biodivOTsity  within  the  zones  improves 
the  ecological  health  of  the  area. 

Other  regulatians  which  received 
considerable  public  scrutiny  include 
those  afiecting  the  operation  of  vessels, 
particularly  personal  watercraft  (PWC) 
(e.g.,  jet-slds);  and  to  a  lesser  extent  the 
SCR  permit  system  regulation  of 
commercial  treasiue  Mlvage.  NOAA's 
approach  to  the  PWC  issue  was  muM- 
pronged  and  resulted  in  regulations  that 
apply  to  PWC  as  well  as  o^er  vessels, 
and  non-regulatory  management 
strategies  wdiich  spedficuly  appfy  to 
PWC  NOAA  took  piiblic  input  into 
accoimt,  as  in  its  approach  to  all  the 
regulations.  The  final  prefcned 
alternative  attempts  to  address  usct 
conflicts  and  enidronmental  concerns 
by  avoiding  r^ulatory  impacts  as  much 
as  possible  consistent  with  the  major 
objectives  of  the  Sanctuary.  The  process 
is  described  in  VoL  1.  pp.  16-17,  in 
Appendix  L  (Conunents  Received  on  the 
TMPIEiS  and  NOAA's  Respcmse).  and 
in  App«KlixM. 

NoAA  also  considered  public 
comments,  particulariy  those  from  ttie 
commercial  treasure  salvage 
community,  in  revising  the  SCR  permit 
inrstem  to  make  it  mrae  pragmatic  from 
the  penpective  of  commercial  salvore 
while  mAJntaining  the  primary  objective 
of  protecting  the  submerged  cultiiral 
resources.  (See  Vol.  1,  pp.  20-24.  and 
the  relevant  secticms  in  Appendix  L  and 
Appendix  M.) 

NOAA's  prefisiTBd  ahemative  in  the 
FMP  for  zoning.  PWC.  the  SCR  permit 
system  and  other  issues  has  taken 
public  comment  into  fiill  account  and 
represents  a  considerable  alteration 
from  the  draft  plan  so  as  to  disrupt  usen 
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as  little  as  possible,  without 
compromising  the  objectives  of  the 
Sanctuary. 

Regulatory  Flexibility  Act 

As  indicated  in  the  FMP/EIS.  and  the 
response  to  comments,  the  proposed 
Sanctuary  regulations  have  been  revised 
in  carehil  consideration  of  the  impacts 
to  the  environment  including 
socioeconcnnic  impacts  on  Sanctuary 
users,  the  large  majority  of  ^lidi  are 
small  business  entities.  Representatives 
of  the  user  groups,  including  the  small 
entities  were  identified  in  the  earUest 
stages  of  program  development  and 
have  participated  throughout  the  pubUc 
process.  Small  entities  were  represented 
on  the  SAC,  including  fishing  entities, 
vessel-charter  operators,  recreation- 
tourism  industry  and  commercial 
treasure  salvors. 

The  FMP/EIS  sets  forth  the  extensive 
public  process  which  included 
participation  bom  the  small  entities 
operating  in  the  Sanctuary  at  SAC 
deliberations,  as  well  as  numerous 
Sanctuary  xiser  group  wcnrkshops  and 
other  public  meetings.  The  economic 
impacts  to  the  Sanctuary  user  groups, 
which  are  almost  entirely  smaU  entities, 
were  considered  throughout  the  pubUc 
process  of  plan-rule  development.  The 
impacts  on  small  entities  which  use  the 
Sanctuary  were  considered  as  part  of  the 
delicate  balancing  of  protecting 
resources,  and  facilitating  compatible 
multiple  use  of  the  Sanctuary  in  a 
manner  which  ensiues  a  siistainable  use 
of  the  Sanctuary  for  present  and  future 
generations.  The  socioeconomic 
assessment  briefly  summarized  the 
impacts  on  users  firom  various 
management  strategy  alternatives.  Over 
6,000  public  comments  were  received 
on  the  DEIS/MP  and  the  proposed 
regulations.  In  addition  to  comments 
from  the  aforementioned  small  entities, 
thousands  of  conunents  were  received 
fit>m  individuals  woiUng  in  the  PWC 
industry.  Some  representatives  of  the 
fishing  industry  criticized  the  I^S 
socioeconomic  assessment  of  the  zoning 
sch«ne. 

In  developing  the  final  management 
plan  and  regulations,  the  SAC's 
recommendations  and  the  public 
comments  were  fully  considered. 

The  final  regulations  specifically 
allow  all  activities  to  be  conducted  in 
the  Sanctiiary  other  than  those  activities 
that  are  spedfically  prohibited  by  the 
reg^lations  or  by  other  applicable 
regulations  and  laws.  Many  of  the 
activities  that  these  regiilations  prohibit 
are  already  prohibited  by  the  terms  of 
the  FXNMSPA,  as  well  as  by  other  State 
and  Federal  laws  and  regulations. 


The  regulatory  procediires  for 
requesting  certifications  for  pre-existing 
leases,  licenses,  permits,  approvals, 
other  authorizations  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity  or  an  activity  that  would  be 
prohibited,  and  for  notifying  NOAA  of 
applications  for  leases,  Ucenses, 
permits,  approvals,  or  other 
authorizations  to  conduct  a  prohibited 
activity  or  an  activity  that  would  be 
prohibited  will  all  act  to  lessen  any 
adverse  economic  efiiects  on  small 
entities. 

Becaxae  the  Assistant  General 
Counsel  for  Legislation  and  Regulation 
of  the  Department  of  Commerce 
certified  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  that  the  proposed 
regulations,  if  adopted,  woiUd  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  not  prepared.  Nevertheless, 
because  the  final  regulations  will  affect 
a  substantial  number  of  small  entities, 
although  not  in  an  economically 
significant  way,  and  particularly 
because  some  representatives  of  the 
small  entity  fishing  industry  criticized 
the  DEIS  socioecx)nomic  assessment  of 
the  zoning  scheme,  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  was 
prepared  that  fully  complies  with  the 
requirements  of  Regulatory  FlexibiUty 
Act.  Those  requirements  are  foimd  in 
section  604  of  Tltie  5,  United  States 
Code. 

SecticMi  604(a)(1)  requires  that  the 
FRFA  contain  a  succinct  statement  of 
the  need  for,  and  objectives  of,  the  rule. 
The  FKNMSPA  mandated  the 
development  of  a  FMP  and 
implementing  regulations  in  order  to 
protect  and  manage  Sanctuary  resources 
in  manner  which  facilitates  multiple  use 
of  the  Sanctuary  which  are  compatible 
with  the  primary  objective  of  resource 
protection.  The  FMP/EIS  and  responses 
to  comments  provide  more  specific 
details  on  the  need  for,  and  objectives 
of.  particular  rules. 

Section  604(a)(2)  requires  a  summary 
of  the  significant  issues  raised  by  the 
public  comments  in  response  to  the 
IRFA,  a  siunmary  of  the  assessment  of 
the  agency  of  such  issues,  and  a 
statement  of  any  changes  made  in  the 
proposed  rule  as  a  result  of  such 
comments.  While  an  IRFA  was  not 
prroared,  small  business  entities, 
including  fishorman,  charter  boat 
operators,  commercial  treastue  salvors 
and  tourist  related  industries  did 
comment  on  the  draft  regulations. 
.NOAA's  response  to  the  comments  is  set 
forth  above,  and  is  further  explained  in 


siunmaryferm  in  the  selection  of  the 
prefened  alternative. 

Section  604(a)(3)  requires  r 
description  of.  and  an  estimate  of.  the 
number  of  small  entities  to  which  the 
nde  will  apply  or  an  explanation  of  wdiy 
no  such  estimate  is  available.  Tbe  small 
businesses  that  direcUy  use  the 
Sanctuary  and  its  resources  and 
therefore  will  be  subject  to  the 
Sanctuary  regulations  include 
fisherman,  salvcns,  commeicial  treasure 
salvors,  recreational  diarter  boat 
operators,  and  other  tourist  related 
operations.  The  FRFA  sets  forth  the 
number  of  small  entities  that  may  be 
afiiected  by  the  regulations.  The  small 
entities  include:  1,875  fisherpersons 
Mrith  restricted  species  Ucenses,  535 
licensed  for-hire  fishing  firms,  100  dive 
charter  biisinesses,  186  marinas,  75  boat 
rental  businesses,  73  seafood  dealers,  26 
marine  salvage  companies  (recent 
casulaties),  and  8  to  12  commercial 
treasure  salvage  companies  (does  not 
include  individuals  who  have  not 
incorporated). 

Section  604(a)(4)  requires  that  the 
FRFA  contain  a  description  of  the 
reporting,  record  keeping  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  oitities  which  will  be  subject  to 
the  requirement  and  the  type  of 
professional  skills  necessary  Cor 
preparation  of  the  report  or  record.  The 
Sanctuary  regulations  require  that 
permittees  submit  status  reports  for 
activities  covered  by  Sanctuary  permits. 
The  permitee  must  submit  one  or  more 
reports  on  the  status,  progress,  or  results 
of  any  activity  authorized  by  a  permit 
The  permittee  must  submit  an  annual 
report  which  describes  all  activities 
conducted  under  the  permit  and  all 
revenues  derived  from  such  activities 
diuing  the  year  and/or  the  term  of  the 
permit  The  reporting  requirement  for 
SCR  permits  may  be  more  rigorous  than 
the  existing  State  contracts,  but  they  are 
necessary  to  preserve  historical  and 
ardiaeological  information  consistent 
with  existing  Federal  historic 
presovation  laws.  The  niunber  of  small 
entities  which  must  comply  with  this 
requirement  depends  on  the  number  of 
applicants,  and  this  is  expected  to  be 
less  than  20  applicants  per  year.     ■ 

Section  604(aK5)  requires  a 
description  of  the  steps  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
the  stated  objectives  of  apphcable 
statutes,  including  a  statement  of  the 
factual,  policy,  and  legal  reasons  for 
selecting  the  alternative  adopted  in  the 
final  rule  and  why  each  one  of  the  other 
significant  alternatives  to  the  rule 
considered  by  the  agency  which  affect 
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the  impact  on  small  entities  was 
rejected.  Nearly  every  user  of  the 
Suictuary  is  a  small  entity.  Thus,  no 
broad  accommodation  for  small  entities 
could  be  selected  without 
compromising  the  resource  protection 
mandated  of  the  NMSA  and  the 
FKNMSPA.  However,  as  indicated  in 
the  comments  and  responses,  the 
selection  of  the  prefioiTed  alternative  and 
the  sodo-economic  impact  analysis, 
particular  regulations  were  revised 
based  on  comments  from  user  groups 
which  are  small  business  entities  to 
lessen  adverse  economic  impacts  on 
them  where  not  inconsistent  with  the 
objectives  and  purposes  of  the 
Sanctuary.  For  example,  two  ERs  were 
deleted  in  light  of  comments  of  the 
sodoeconomic  impacts  on  fishermoi. 
The  SCR  pefmit  regulations  were 
revised  pursuant  to  comments  of 
commercial  treasure  salvon  in  order  to 
make  the  permit  requirements  more 
reasonable,  practical  and  economically 
feasible  bom  the  usn's  perspective. 

As  noted  earlier,  the  nnal  regulaticms 
specifically  allow  all  activities  to  be 
conducted  in  the  Sanctuary  other  than 
those  activities  that  are  specifically 
prohibited  by  the  regulations  or  by  other 
applicd>le  regulatimis  and  laws.  The 
procedures  in  theee  regulations  for 
applying  fiar  National  Marine  Sanctuary 
pomits  to  conduct  otherwise  prohibited 
sctivities.  for  requestins  certifications 
for  pre-existing  leases,  licenses,  permits, 
approvals,  other  authorizations  or  rights 
authorizing  the  conduct  of  a  prohibited 
activity,  and  for  notifying  NOAA  of 
applications  for  leases,  licenses, 
permits,  approvals,  or  other 
authorizatimis  to  conduct  a  prtdiibited 
activity  would  all  act  to  leesen  any 
adverse  ewmnmic  eflisct  on  those 
conducting  activities  small  entities.  The 
final  reguktions,  in  total,  are  not 
expected  to  have  a  significant  eccmomic 
impact  on  a  snhetantial  number  of  small 
entities.  A  copy  of  the  FKFA  may  be 
obtained  upon  request  (See  Addresses). 

Papervfork  Reduction  Act 

Notvrithstanding  any  other  provisions 
of  the  law,  BO  person  is  required  to 
ra^Mnd  to,  nor  shall  anv  person  be 
subject  to  a  penalty  (at  nUura  to  comply 
with  a  ooUection-of-infonnation.  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (Pub.  L  No.  96-511), 
unless  that  coUectioa  of  information 
displays  a  cuirentfy  valid  Office  of 
Managammt  and  Budget  [OMB]  control 
number. 

This  final  rule  omtains  collectian  of 
information  requirements  siibject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  These  requirements  are 
as  follows:  general  permits,  historical 


resource  permits,  special  use  permits, 
notifications,  certifications,  and  appeals. 
The  collection  of  infonnation 
requiremoirapplies  to  pnsons  seddng 
permits  to  conduct  otherwise  prohibited 
activities  and  is  necessary  to  determine 
whether  the  final  activities  are 
consistent  with  the  management  goals 
for  the  Sanctuary.  The  collection  of 
infonnation  requirement  contained  in 
the  final  rule  has  been  approved  by  the 
Office  of  Management  and  Budget  The 

iiublic  reporting  burden  per  respondent 
or  the  collection  of  infonnation 
contained  in  this  rule  is  estimated  to 
average  1.5  hours  for  general  permit 
applications  and  reports,  6  hours  for 
historical  resource  and  special  use 
permit  applications  and  reports,  0.5 
hours  for  requests  for  notifications  or 
certifications  of  applicaticms,  and  0.25 
hours  for  appeals.  These  estimates 
include  the  time  for  revieMdng 
instructions,  searching  existing  data 
sources,  gathering  «n/f  maintaini  wg  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Comments  from  the  public  on  the 
collection  of  information  requirement, 
the  burden  estimates,  and  ways  of 
reducing  these  burdens  are  specifically 
invited  and  should  be  addr^ed  to  the 
Office  of  biftvmation  and  Regulatory 
Afiain,  Office  of  Management  and 
Budget.  Washington,  D.C  20503  (Attn: 
Desk  OfBcer  for  NOAA):  and  to  Richard 
Roberts,  Room  724, 6010  Executive 
Boulevard.  Rockville,  MD  20852. 

Executive  Order  12612 

A  Federalism  Assessment  (FA)  vras 
prepared  far  the  proposed  dc«ignati(ui 
dociunent,  draft  management  plan,  and 
proposed  implementing  regulations. 
The  FA  conchided  that  all  would  be 
fully  consistent  with  the  principles, 
criteria,  and  requirements  set  forth  in 
sections  2  through  5  of  Executive  Order 
12612,  Federalism  Considerations  in 
PoUcy  Formulation  and  Implementation 
(52  FR  41685).  Copies  of  the  FA  are 
available  upon  request  to  the  Office  of 
Ocean  and  Coastal  Resource 
Management  at  the  address  listed  in  the 
addr^  section  above. 

National  Environmental  Policy  Act 

In  accordance  with  section  304(aK2) 
of  the  Act  (16  U.S.C  1434(aM2)).  and  the 
provisions  oi  the  National 
Environmental  PoHcy  Act  of  1969  (42 
U.S.C  4321-4370(a)),  a  draft  and  final 
EIS  were  prepared  for  the  designation 
and  the  regulatians.  As  required  by 
section  304(aM2).  the  EIS'  include  the 
resource  assessment  report  required  by 
section  303(bK3)  of  the  Act  (16  U.S;C 
1433(bM3)),  maps  depicting  the 
boundaries  of  ^  designated  area,  and 


the  existing  and  potential  iises  and 
resources  of  the  area.  Copies  of  the  FEIS 
are  available  upon  request  to  the  Office 
of  Ocean  and  Coastal  Resource 
Management  at  the  address  listed  in  the 
addrMS  section  above. 

Executive  Order  12630 

This  final  rule  does  not  have  takings 
implications  within  the  meaning  of 
Executive  Order  12630  because  it  does 
not  appeer  to  have  an  eSsct  on  private 
property  suffidenUy  severe  as 
effectively  to  deny  economically  viable 
use  of  any  distinct  legally  potential 
property  interest  to  its  owner  or  to  have 
the  effect  of,  or  result  in,  a  permanent 
or  temporary  physical  occupation, 
invasion,  or  deprivation.  While  the 
prohibition  on  the  esqtloration  for, 
development,  produdion  of  minerals 
and  hydrocarbons  from  the  Sanctuary 
mi^t  have  a  takings  implication  if  it 
abrogated  an  existing  lease  fat  Outer 
Continental  Shelf  (OCS)  tracts  within 
the  Sanctuary  or  an  approval  of  an 
exploration  »  development  and 
production  plan,  no  OCS  leases  have 
been  sold  for  tracts  within  the  Sanctuary 
and  no  exploration  or  production  and 
development  plans  have  been  filed  or 
approinsd. 

Unfunded  Mandates  Reform  Act  of  1 995 

Tliis  final  rule  contains  no  Federal 
mandates  (under  the  regulatray 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA)) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
section  202  and  205  of  the  UMRA. 

List  of  Snbfeds  in  50  Cn  Paris  922, 
920  and  937 

Administrative  practioe  and 
procedure,  Coastu  zone.  Education, 
Environmental  protection.  Marine 
resources,  natural  resources.  Penalties. 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements,  ReseardL 

Dated:  January  21. 1997. 
DevUBvaM, 

D^>atyA$$i$taiaAdmintgtntorfor  Ocean 
Servicet  and  CoaMtalZonehtanagement. 

Accordingfy,  far  the  reasrais  set  forth 
above,  15  CFR  part  922  is  amended  as 
follows: 

PART  •2a-IIATI0NAL  MARMIE 
SANCTUARY  PROGRAM 
REQULATIONS 

1.  The  authority  dtation  fior  Part  922 
continues  to  read  as  follows: 


|r:16U.S£.1431a(as9. 
Section  922.1  is  revised  as  follows: 


UMI 


Federal  Regirter  /  Vol.  62.  No.  20  /  Thursday.  January  30.  1997  /  Rules  and  Regulations        4607 


1922.1    AppHeabWty  of  ragulations. 

Unless  noted  otherwise,  the 
regulations  in  subparts  A.  D  and  E  apply 
to  all  eleven  National  Marine 
Sanctiiaries  for  which  site-specific 
regulations  appear  in  subparts  F  through 
P,  respectively.  Subparts  B  and  C  apply 
to  the  site  evaluation  list  and  to  the 
designation  of  future  Sanctuaries. 

3.  Section  922.3  is  amended  by 
revising  the  definitions  of  "Historical 
resource",  "National  Marine 
Sanctuary",  and  "Sanctuary  quality"  as 
follows: 

1922.3    Definitions. 

•        •        *        •        • 

Historical  resource  means  any 
resource  possessing  historical,  cultural, 
archaeological  or  paleontological 
significance,  including  sites,  contextual 
information,  structures,  districts,  and 
objects  significantly  associated  with  or 
representative  of  eulier  people, 
ciUtiires.  maritime  herit^,  and  human 
activities  and  events.  Historical 
resources  include  "submerged  cultural 
resources",  and  also  include  "historical 
properties,"  as  defined  in  the  National 
Historic  Preservation  Act.  as  amended, 
and  its  implementing  regulations,  as 
amended. 


Sanctuary  quality  means  any  of  those 
ambient  conditions,  physical-chemical 
characteristics  and  natiual  processes, 
the  maintenance  of  which  is  essential  to 
the  ecological  health  of  the  Sanctuary, 
including,  but  not  limited  to,  water 
quality,  sediment  quality  and  air 
quality. 


S922.3   [Amended] 

4.  In  §  922.3,  in  the  first  sentence  of 
the  definition  of  "Sancttiary  resource" 
the  word  "none-living"  is  revised  to 
read  "non-living". 

5.  In  §  922.3,  m  the  first  sentence  of 
the  definition  of  "State"  the  word 
"Samos"  is  revised  to  read  "Samoa". 

6.  In  S  922.3,  in  the  first  sentence  of 
the  definition  of  "Take  or  taking"  the 
word  "would"  is  revised  to  read 
"wound". 

7.  Section  922.40  is  revised  to  read  as 
follows: 

1922.40    Purpoee. 

The  purpose  of  the  regiilations  in  this 
subpart  and  in  subparts  F  through  P  of 
this  part  is  to  implement  the 
designations  of  the  eleven  National 
Marine  Sanctuaries  for  which  site 
specific  regulations  appear  in  subparts  F 
through  P  of  this  part,  respectively,  by 
regulating  activities  affecting  them, 
consistent  with  their  respective  terms  of 
designation  in  order  to  protect,  preserve 


and  manage  and  thereby  ensure  the 
health,  integrity  and  continued 
availability  of  the  conservation, 
ecological,  recreational,  research, 
educational,  historical  and  aesthetic 
resources  and  qualities  of  these  areas. 
Additional  purposes  of  the  regulations 
implementing  the  designation  of  the 
Florida  Keys  National  Marine  Sanctuary 
are  found  at  §  922.160. 

8.  Section  922.41  is  revised  to  read  as 
follows: 

§922.41    Boundaries. 

The  boundary  for  each  of  the  eleven 
National  Marine  Sanctuaries  covered  by 
this  part  is  described  in  subparts  F 
through  P  of  this  part,  respectively. 

9.  Section  922.42  is  revised  to  read  as 
follows: 

f  922.42    AlloiMd  Actlvltise. 

All  activities  (e,g.,  fishing,  boating, 
diving,  research,  education)  may  be 
conducted  unless  prohibited  or 
otherwise  regulated  in  subparts  F 
through  P  of  this  part,  subject  to  any 
emergency  regulations  promulgated 
pursuant  to  §§922.44,  922.111(c),  or 
§922.165,  subject  to  all  prohibitions, 
regulations,  restrictions,  and  conditions 
validly  imposed  by  any  Federal,  State, 
or  local  authority  of  competent 
jurisdiction,  including  Federal  and  State 
fishery  management  authorities,  and 
subject  to  the  provisions  of  section  312 
of  the  Act.  The  Assistant  Administrator 
may  only  directly  regulate  fishing 
activities  pursuant  to  the  procedure  set 
forth  in  section  304(a)(S)  of  the  NMSA. 

10.  Section  922.43  is  revised  to  read 
as  follows: 

§922.43    ProMbitMl  or  ottienviss  raguMsd 


Subparts  F  through  P  of  this  part  set 
forth  site-specific  regulations  applicable 
to  the  activities  specified  therein. 

11.  Section  922.44  is  revised  to  read 
as  follows: 

§922.44    Emsfflsncy  Regulations. 

Where  necessary  to  prevent  or 
minimize  the  destruction  of.  loss  of,  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss,  or  injury,  any 
and  all  such  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition.  The  provisions  of 
this  section  do  not  apply  to  the  Cordell 
Bank  and  Florida  K^s  National  Marine 
Sanctuaries.  See  §§  922.111(c)  and 
922.165,  respectively,  for  the  authority 
to  issue  emergency  regulations  with 
respect  to  those  sanctuaries. 

12.  Section  922.45  is  amended  by 
revising  paragraph  (a)  as  follows: 


§922.46 

(a)  Each  violation  of  the  NMSA  or 
FKNMSPA.  any  regulation  in  this  part, 
or  any  permit  issued  piusuant  thereto, 
is  subject  to  a  civil  penalty  of  not  more 
than  $  100,000.  Each  day  of  a 
continuing  violation  constitutes  a 
separate  violation. 

13.  Section  922.47  is  amended  by 
revising  paragraph  (b)  as  follows: 

§922.47    Pre-existing auttiorlzMtons or 
rights  and  certifications  of  pre  eiJiting 
autttortzaOons  or  rights. 

*        •       *        •        • 

(b)  The  prohibitions  listed  in  subparts 
F  through  P  of  this  part  do  not  apply  to 
any  activity  authorized  by  a  valid  lease, 
permit,  Ucense,  approval  or  other 
authorization  in  existence  on  the 
effective  date  of  Sanctuary  designation, 
or  in  the  case  of  the  Florida  Keys 
National  Marine  Sanctuary  the  effective 
date  of  the  regulations  in  this  subpart  P, 
and  issued  by  any  Fedoal,  State  or  local 
authority  of  competent  jiuisdiction,  or 
by  any  valid  right  of  subsistence  use  or 
access  in  existence  on  the  effective  date 
of  Sanctuary  designation,  or  in  the  case 
of  the  Florida  Keys  National  Marine 
Sanctuary  the  effective  date  of  the 
regulations  in  subpart  P,  provided  that 
the  holder  of  such  authorization  or  right 
compUes  with  certification  procedures 
and  criteria  promulgated  at  the  time  of 
Sanctuary  designation,  or  in  the  case  of 
the  Florida  Keys  National  Marine 
Senctuary  the  effective  date  of  the 
regulations  in  siibpart  P  of  this  part,  and 
with  any  terms  and  conditions  on  the 
exercise  of  such  authorization  or  right 
imposed  by  the  Director  as  a  condition 
of  certification  as  the  Director  deems 
necessary  to  achieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

14.  Section  922.48  is  amended  by 
revising  paragraphs  (a)  and  (b)  as 
follows: 

§922.48    NaUonai  Marine  Sanctuary 
I  procedures  and 


(a)  A  person  may  conduct  an  activity 
prohibited  by  subparts  F  through  O  of 
this  part  if  conducted  in  accordance 
with  the  scope,  purpose,  terms  and 
conditions  of  a  permit  issued  under  this 
section  and  subparts  F  through  O  of  this 
part.  For  the  Florida  Keys  National 
Marine  Sanctuary,  a  person  may 
conduct  an  activity  prohibited  by 
subpart  P  if  conducted  in  accordance 
with  the  scope,  purpose,  terms  and 
conditions  of  a  permit  issued  under 
§922.166. 

(b)  Applications  for  permits  to 
omduct  activities  otherwise  prohibited 
by  subparts  F  through  O  of  this  part 
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should  be  addressed  to  the  Director  and 
sent  to  the  address  specified  in  subparts 
F  through  O  of  this  part.  An  application 
must  include: 


ISS 


15.  Section  922.49  is  revised  to  read 
as  follows: 

f«22.40    NotMcatienandrevtawor 
^ipNotions  for  leeeee,  Ncenaes,  pennits, 
ipprovaie,  or  ottier  auttwrtzeUons  to 
conduct  ■  prohibited  activity. 

(a)  A  person  may  conduct  an  activity 
prohibited  by  subparts  L  through  P  of 
this  part  if  such  activity  is  specifically 
authorized  by  any  vafid  Federal,  State, 
or  local  lease,  permit,  license,  approval, 
or  other  authorization  issued  after  the 
effective  date  of  Sanctuary  designation, 
or  in  the  case  of  the  Florida  Keys 
National  Marine  Sanctiuuy  after  the 
effective  date  of  the  regulations  in 
subpart  P  of  this  part,  provided  that: 

(1)  The  applicant  notifies  the  Director, 
in  writing,  of  the  appUcation  for  such 
authorization  (and  of  any  appUcation  for 
an  amendment,  renewal,  or  extension  of 
such  authorization]  within  fifteen  (15) 
days  of  the  date  of  filing  of  the 
application  or  the  effective  date  of 
Sanctuary  designation,  or  in  the  case  of 
the  Florida  Keys  National  Marine 
Sanctuary  the  effective  date  of  the 
regulations  in  subpart  P  of  this  part 
whichever  is  later, 

(2)  The  applicant  complies  with  the 
other  provisions  of  this  §  922.49; 

(3)  The  Director  notifies  the  applicant 
and  authorizing  agency  that  he  or  she 
does  not  object  to  issuance  of  the 
authorization  (or  amendment,  renewal, 
or  extension):  and 

(4)  The  applicant  complies  with  any 
terms  and  conditicms  the  Director  deems 
reasonably  necessary  to  protect 
Sanctuary  resources  and  quaUties. 

(b)  Any  potential  appUcant  for  an 
authcnization  described  in  paragraph  (a) 
of  this  section  may  request  the  Director 
to  issue  a  finding  as  to  whether  the 
activity  for  which  an  appUcation  is 
intended  to  be  made  is  prohibited  by 
subparts  L  through  P  of  this  part. 

(c)  Notification  of  filings  of 
applications  should  be  sent  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management  at  the  address 
specified  in  subparts  L  through  P  of  this 
part.  A  copy  of  the  appUcation  must 
accoi^any  the  notification. 

(d)  The  Director  may  request 
additional  information  from  the 
appUcant  as  he  or  she  deems  reasonably 
necessary  to  determine  whether  to 
object  to  issuance  of  an  authorization 
described  in  paragraph  (a)  of  this 
section,  or  what  terms  and  conditions 
are  reasonably  necessary  to  protect 
Sanctuary  resources  and  quaUties.  The 


information  requested  must  be  received 
by  the  Director  within  45  days  of  the 
postmark  date  of  the  request.  The 
Director  may  seek  the  views  of  any 
persons  on  Uie  appUcation. 

(e)  The  Director  shaU  notify,  in 
writing,  the  agency  to  which  appUcation 
has  been  made  of  his  or  her  pending 
review  of  the  appUcation  and  possible 
objection  to  issuance.  Upon  completion 
of  review  of  the  appUcation  and 
information  received  with  respect 
thereto,  the  Director  shaU  notify  both 
the  agency  and  appUcant,  in  writing, 
whether  he  or  she  has  an  objection  to 
issiiance  and  what  terms  and  conditions 
he  or  she  deems  reasonably  necessary  to 
protect  Sanctuary  resources  and 
quaUties,  and  reasons  therefor. 

(f)  The  Director  may  amend  the  terms 
and  conditions  deemed  reasonably 
necessary  to  protect  Sanctuary  resources 
and  quaUties  whenew  additional 
information  becomes  available  justifying 
such  an  amendment. 

(g)  Any  time  limit  prescribed  in  or 
estabUshed  under  this  §  922.49  may  be 
extended  by  the  Director  for  good  cause. 

(h)  The  appUcant  may  appeal  any 
objection  by,  or  terms  or  conditions 
imposed  by,  the  Director  to  the 
Assistant  Administrator  or  designee  in 
accordance  with  the  provisions  of 
§922.50. 

16.  In  §  922.50  paragraphs  (a)(1)  and 
(a)(l)(iii)  are  amended  by  moving  "L 
through  O"  and  adding  "L  through  P". 

17.  Part  922  is  amended  by  adding  a 
new  siibpart  P  immediately  foUowing 
subpart  O  as  foUows: 

Subpart  P-florMa  Keys  National  Marine 


Sec  922.160    Purpose. 

Sec.  922.161    Boundaiy. 

Sec  922.162    Definitions. 

Sec  922.163    Prohibited  activities— 

Sanctuary-wide. 
Sec  922.164    Additional  activity  regulations 

by  Sanctuary  area. 
Sec  922.165    Emergency  regulations. 
Sec  922.166    Sanctuary  pennits— 

application  procedures  and  issuance 

criteria. 
Sec  922.167    Certification  of  preexisting 

leases,  licenses,  pennits,  approvals,  other 

authorizations,  or  rights  to  conduct  a 

prohibited  activity. 
Appendix  I  to  SubfMit  P  of  Part  922— flcvida 

Keys  National  Marine  Sanctuary 

boundary  coordinates 
Appendix  D  to  Subpart  P  of  Part  922— 

Existing  Management  Areas  boundaiy 

coordinates 
Appendix  IH  to  Subpart  P  of  Part  922— 

Wildlifa  Management  Areas  access 

restrictions 
Appendix  IV  to  Subpart  P  of  Part  922— 

Ecological  Reserves  boundaiy 

coordinates 


Appendix  V  to  Subpart  P  of  Part  922— 

Sanctuaiy  Preservation  Areas  boundary 

coordinates 
Appendix  VI  to  Subpart  P  of  Part  922— 

Special-use  Areas  boundary  coordinates 

and  use  designations 
Appendix  VII  to  Subpart  P  of  Part  922— 

Areas  To  Be  Avoided  boundaiy 

coordinates 
Appendbc  Vm  to  Subpart  P  of  Part  922— 

Marine  Life  Rule 

SubfMft  P-Florkta  Kayt  National 
Marina  Sanctuary 

f922.10O   Purpoae. 

The  purpose  of  the  regulations  in  this 
pari  is  to  implement  the  comprehensive 
management  plan  for  the  Florida  Keys 
National  Marine  Sanctuary  by  regulating 
activities  affecting  the  resources  of  the 
Sanctuary  or  any  of  the  quaUties,  values, 
or  purposes  for  which  the  Sanctuary  is 
designated,  in  order  to  protect,  preserve 
and  manage  the  conservation, 
ecological,  recreational,  research, 
educational,  historical,  and  aesthetic 
resources  and  quaUties  of  the  area.  In 
particular,  the  regulations  in  this  part 
are  intended  to  protect,  restore,  and 
enhance  the  Uving  resources  of  the 
Sanctuary,  to  contribute  to  the 
maintenance  of  natural  assemblages  of 
Uving  resources  for  futtue  generaUons, 
to  provide  places  for  species  dependent 
on  such  Uving  resotuces  to  survive  and 
propagate,  to  faciUute  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection  all  pubUc  and 
private  uses  of  the  resources  of  the 
Sanctuary  not  prohibited  pursiiant  to 
other  authorities,  to  reduce  confUcts 
between  such  compatible  uses,  and  to 
achieve  the  other  poUdes  and  purposes 
of  the  Florida  Keys  National  Kfarine 
Sanctuary  and  Protection  Act  and  the 
National  Marine  Sanctuaries  Act 

1922.161    Boundary. 

The  Sanctuary  consists  of  all 
submerged  lands  and  waters  fitnn  the 
mean  high  water  mark  to  the  boundary 
describcNd  in  Appendix  I  to  this  part, 
with  the  exception  of  areas  within  the 
Dry  Tortugas  National  Park.  Appendix  I 
to  this  subpart  sets  forth  the  precise 
Sanctuary  boimdary  estabUshed  by  the 
Florida  Keys  National  Marine  Sanctuary 
and  Protection  Act.  (See  FKNMSPA 
section  5(b)(2)). 

1922.182    Definitions. 

(a)  The  following  definitions  apply  to 
the  Florida  Keys  National  Marine 
Sanctuary  regulations.  To  the  extent  that 
a  definition  appeare  in  §  922.3  and  this 
section,  the  definition  in  this  section 
governs. 

Acts  means  the  Florida  Keys  National 
Marine  Sanctuary  and  Protection  Act,  as 
amended,  (FKNMSPA)  (Pub.  L.  101- 


UMI 
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605).  and  the  National  Marine 
Sanctuaries  Act  (NMSA),  also  known  as 
Title  in  of  the  Marine  Protection, 
Research,  and  Sanctuaries  Act.  as 
amended.  (MPRSA)  (16  U.S.C  1431  et 

Adverse  effect  means  any  factor,  force, 
or  action  that  independently  or 
cumulatively  damages,  diminishes, 
degrades,  impairs,  destroys,  or 
otherwise  harms  any  Sanctuary 
resource,  as  defined  in  section  302(8)  of 
the  NMSA  (16  U.S.C  1432(8))  and  in 
this  section,  or  any  of  the  qualities, 
values,  or  piirposes  for  which  the 
Sanctuary  is  designated. 

Aiiboat  means  a  vessel  operated  by 
means  of  a  motor  driven  propeller  that 
pushes  air  for  momentiun. 

Areas  To  Be  Avoided  means  the  areas 
in  which  vessel  operations  are 
prohibited  pursuant  to  section  6(a)(1)  of 
the  FKNMSPA  (see  §g22.164(a)). 
Appendix  Vn  to  this  subpart  sets  forth 
the  geographic  coordinates  of  these 
areas,  including  any  modifications 
thereto  made  in  accordance  with  section 
6(a)(3)  of  the  FKNMSPA. 

Cfosed  means  all  entry  or  uae  is 
prohibited. 

Cora/ means  the  onals  of  the  Qass 
Hydrozoa  (stinging  and  hydrocorals); 
the  Class  Anthozoa,  Subclass 
Hexacorallia,  Order  Scleractinia  (stony 
corals)  and  Antipatharia  (black  corals). 

Coml  area  means  marine  habitat 
where  coral  growth  abounds  including 
patch  reefs,  outer  bank  reeb,  deepwater 
banks,  and  hardbottoms. 

Coral  reefs  means  the  hard  bottoms, 
deep-water  banks,  patch  reeb,  and  outer 
bank  reefs. 

Ecological  Reserve  means  an  area  of 
the  Sanctuary  consisting  of  contiguous, 
diverse  habitats,  within  which  uses  are 
subject  to  conditions,  restrictions  and 
pn^bitions,  including  access 
restrictions,  intended  to  minimize 
human  influences,  to  provide  natural 
spawning,  nursery,  and  permanent 
residence  areas  for  the  replenishment 
and  genetic  protection  of  marine  life, 
and  also  to  protect  and  preserve  natiiral 
assemblages  of  habitats  and  species 
%vithin  areas  representing  a  broad 
diversity  of  resources  and  habitats 
foimd  within  the  Sanctuary.  Appendix 
IV  to  this  subpart  sets  forth  the 
geographic  coordinates  of  these  areas. 

Existing  Management  Area  means  an 
area  of  the  Sanctuary  that  is  within  or 
is  a  resource  management  area 
establi^ed  by  NOAA  at  by  another 
Federal  authority  of  competent 
jurisdiction  as  of  the  efiiective  date  of 
these  regulations  where  protections 
above  and  beyond  those  provided  by 
Sanctuary-wide  prohibitions  and 
restrictions  are  needed  to  adequately 


protect  resources.  Appendix  n  to  this 
subpart  sets  forth  the  geographic 
coordinates  of  these  areas. 

Exotic  species  means  a  species  of 
plant,  invertebrate,  fish,  amphibian, 
reptile  or  mammal  whose  natural 
zoogeographic  range  would  not  have 
included  the  waters  of  the  Atlantic 
Ocean,  Caribbean,  or  Gulf  of  Mexico 
without  passive  or  active  introduction 
to  such  area  through  anthropogenic 
means. 

Fish  means  finfish,  mollusks, 
crustaceans,  and  all  forms  of  marine 
animal  and  plant  life  other  than  marine 
mammals  and  birds. 

Fishing  means:  (1)  The  catching, 
taking,  or  harvesting  of  fish;  the 
attempted  catching,  taking,  or 
harvesting  of  fish;  any  other  activity 
which  can  reasonably  be  expected  to 
result  in  the  catching,  taking,  or 
harvesting  of  fish;  or  any  operation  at 
sea  in  support  of,  or  in  preparation  for, 
any  activity  described  in  this 
subparagraph  (1). 

(2)  Such  term  does  not  include  any 
scientific  research  activity  which  is 
conducted  by  a  scientific  research 
vessel. 

Hardbottom  means  a  submerged 
marine  community  comprised  of 
organisms  attached  to  exposed  soUd 
rock  substrate.  Hardbottom  is  the 
substrate  to  which  corals  may  attach  biit 
does  not  include  the  corals  themselves. 

Idle  speed  only/no-wake  means  a 
speed  at  which  a  boat  is  operated  that 
is  no  greater  than  4  knots  or  does  not 
produce  a  wake. 

Idle  speed  only/no-wake  zone  means 
a  portion  of  the  Sanctuary  where  the 
speed  at  which  a  boat  is  operated  may 
be  no  greater  than  4  knots  »  may  not 
produce  a  wake. 

Live  rock  means  any  living  marine 
organism  or  an  assemblage  thereof 
attached  to  a  hard  substrate,  including 
dead  coral  or  rock  btit  not  individual 
mollusk  shells  (e.g.,  scallops,  clams, 
oysters).  Living  marine  organisms 
associated  with  hard  bottoms,  banks, 
reefs,  and  live  rock  may  include,  but  are 
not  limited  to:  sea  anemones  (Phylum 
Cnidaria:  Class  Anthozoa:  Order 
Actinaria);  sponges  (Phylum  Porifera); 
tube  worms  (Phyliun  Annelida), 
including  fan  worms,  feather  duster 
worms,  and  Christmas  tree  worms; 
bryozoans  (Phylum  Bryzoa);  sea  squirts 
(Phylum  Chordata);  and  marine  algae, 
including  Mermaid's  fan  and  cups 
(Udotea  spp.),  corraline  algae,  green 
feather,  green  grape  algae  (Caulerpa 
spp.)  and  watercress  (Halimeda  spp.). 

Marine  life  species  means  any  species 
of  fish,  invertebrate,  or  plant  included 
in  sections  (2),  (3),  or  (4)  of  Rule  46- 
42.001,  Florida  Administrative  Code, 


reprinted  in  Appendix  Vm  to  this 
subpart. 

Military  activity  means  an  activity 
conducted  by  the  Department  of  Defense 
with  or  without  participation  by  foreign 
forces,  other  than  dvil  engineering  and 
other  dvil  works  projects  conducted  by 
the  U.S.  Army  Corps  of  Engineers. 

No^ccess  buffer  zone  means  a 
portion  of  the  Slanctuaiy  where  vessels 
are  prohibited  from  entering  regardless 
of  the  method  of  propulsion. 

No  motor  zone  means  an  area  of  the 
Sanctuary  where  the  use  of  internal 
combusti(Hi  motors  is  prohibited.  A 
vessel  with  an  internal  combustion 
motor  may  access  a  no  motor  zoob  only 
through  the  uae  of  a  push  pole,  paddle, 
sail,  electric  motor  or  similar  means  of 
operation  but  is  prohibited  from  using 
it's  internal  combustion  motor. 

Not  available  for  immediate  use 
means  not  readily  accessible  fat 
immediate  use,  e.g.,  by  being  stowed 
imbaited  in  a  cabin,  locker,  rod  holder, 
or  similar  storage  area,  or  by  being 
securely  covered  and  lashed  to  a  deck 
or  bulkhead. 

Officially  marked  channel  means  a 
chamiel  marited  by  Federal,  State  of 
Florida,  or  Monroe  County  officials  of 
competent  jurisdiction  with 
navigational  aids  except  for  channels 
marked  idle  speed  only/no  wake. 

Personal  watercraft  means  any  jet  or 
air-powered  watercnft  operated  by 
standing,  sitting,  or  kneeling  on  or 
behind  the  vessel,  in  contrast  to  a 
conventional  boat,  vrhen  the  operator 
stands  or  sits  inside  the  vessel,  and  that 
uses  an  inboard  engine  to  power  a  water 
jet  pimip  for  propukion,  instead  of  a 
propeller  as  in  a  conventional  boat 

Prop  dredging  means  the  use  of  a 
vessel's  propulsion  wash  to  dredge  or 
otherwise  alter  the  seabed  of  the 
Sanctuary.  Prop  dredging  indudes,  but 
is  not  limited  to.  the  use  of  propulsion 
wash  deflectors  or  similar  means  of 
dredging  or  otherwise  altering  the 
seabed  of  the  Sanctuary.  Prop  dredging 
does  not  indude  the  disturbance  to 
bottom  sediments  resulting  fiom  normal 
vessel  propulsion. 

Prop  scarring  means  the  injury  to 
seagrasses  or  (Hhet  immobile  organisms 
atteched  to  the  seabed  of  the  Sanctiiary 
caused  by  operation  of  a  vessel  in  a 
manner  that  allows  its  propeller  or  other 
winning  gear,  or  any  part  thereof,  to 
cause  such  injury  (e.g.,  cutting  seagrass 
rhizomes).  Prop  scarring  does  not 
indude  minor  disturbances  to  bottom 
sedimente  or  seagrass  blades  resulting 
fiom  normal  vessel  propulsion. 

Residential  shoreline  means  any  man- 
made  or  natural: 

(1)  Shoreline, 

(2)  Canal  mouth. 


4>10        Federal  Ragitter  /  Vol.  62.  No.  20  /  Thursday.  January  30.  1997  /  Rules  and  Regulations 


(3)  Basin,  or 

(4)  Cove  adjacent  to  any  residential 
land  use  district,  including  improved 
subdivision,  suburban  residential  or 
suburban  residential  limited,  sparsely 
settled,  urban  residential,  and  urban 
residential  mobile  home  under  the 
Monroe  Ckiunty  land  development 
refiulations. 

Sanctuary  means  the  Florida  Keys 
National  Marine  Sanctuary. 

Sanctuary  Preservation  Area  means 
an  area  of  the  Sanctuary  that 
encompasses  a  discrete,  biologically 
important  area,  within  which  uses  are 
subject  to  conditions,  restrictions  and 
prohibitions,  including  access 
restrictions,  to  avoid  concentrations  of 
uses  that  could  result  in  significant 
declines  in  species  populations  or 
habitat,  to  reduce  conflicts  between 
uses,  to  protect  areas  that  are  critical  for 
sustaining  important  marine  species  or 
habitats,  or  to  provide  opportunities  for 
scientific  research.  Appendix  V  to  this 
subpart  sets  forth  the  geographic 
cocwdinates  of  these  areas. 

Sanctuary  wildlife  means  any  species 
of  fisuna,  including  avifauna,  that 
occupy  m  utilize  tiie  submerged 
resources  of  the  Sanctuary  as  nursery 
areas,  faeding  grounds,  nesting  Sites, 
shelter,  or  other  habitat  during  any 
portion  of  their  life  cycles. 

Seagrass  means  any  species  of  marine 
angiosperms  (flowering  plants)  that 
inhabit  portions  of  the  seabed  in  the 
Sanctuary.  Those  species  include,  but 
are  not  limited  to:  Thalassia  testudinum 
(turtle  grass);  Syringodium  filifonne 
(manatee  grass);  HaJodule  wrightii 
(shoal  grass);  Halophila  decipiens.  H. 
'  engelmannii,  H.  johnsonii;  and  Ruppia 
tnaritima. 

Special-use  Area  means  an  area  of  the 
Sanctuary  set  aside  for  scientific 
research  and  educational  ptirposes, 
recovery  or  restoration  of  Sanctuary 
resources,  monitoring,  to  prevent  use  or 
user  conflicts,  to  facilitate  access  and 
use,  or  to  promote  public  use  and 
understanding  of  Sanctuary  resources. 
Appendix  VI  to  this  part  sets  forth  the 
geo^phic  coordinates  of  these  areas. 
fimk  vessel  means  any  vessel  that  is 
constructed  or  adapted  to  carry,  or  that 
carries,  oil  or  hazardous  material  in  bulk 
as  cargo  or  cargo  residue,  and  that — 

(1)  Is  a  United  States  flag  vessel; 

(2)  Operates  on  the  navigable  waters 
of  the  United  States;  or 

(3)  Transfers  oil  or  hazardous  material 
in  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States  [46 
U.S.C  2101). 

Traditional  fishing  means  those 
commercial  or  recreational  fishing 
activities  that  were  customarily 
conducted  writhin  the  Sanctuary  prior  to 


its  designation  as  identified  in  the 
Enviroimiental  Impact  Statement  and 
Management  Plan  for  this  Sanctuary. 

Tropical  fish  means  any  species 
included  in  section  (2)  of  Rule  46- 
42.001,  Florida  Administrative  Code, 
reproduced  in  Appendix  Vm  to  this 
subpart,  or  any  part  thereof. 

Vessel  means  a  watercraft  of  any 
description,  including,  but  not  liinited 
to,  motorized  and  non-motorized 
watercraft,  personal  watercraft,  airboats, 
and  float  planes  while  maneuvering  on 
the  water,  capable  of  being  used  as  a 
means  of  transportation  in/on  the  waters 
of  the  Sanctuary.  For  purposes  of  this 
part,  the  terms  "vessel,"  "watercraft," 
and  "boat"  have  the  same  meaning. 

Wildlife  Management  Area  means  an 
area  of  the  Sanctuary  established  for  the 
management,  protection,  and 
preservation  of  Sanctuary  wildlife 
resources,  including  such  an  area 
established  for  the  protection  and 
preservation  of  endangered  or 
threatened  species  or  their  habitats, 
within  which  access  is  restricted  to 
minimize  disturbances  to  Sanctuary 
wildlife;  to  ensure  protection  and 
preservation  consistent  with  the 
Sanctuary  designation  and  other 
applicable  law  governing  the  protection 
and  preservation  of  wildlife  resources  in 
the  Sanctuary.  Appendix  m  to  this 
subpart  lists  these  areas  and  their  access 
restrictions. 

(b)  Other  terms  appearing  in  the 
regulations  in  this  part  are  defined  at  15 
CFR  922.3,  and/or  in  the  Marine 
Protection,  Research,  and  Sanctiiaries 
Act  (MPRSA),  as  amended,  33  U.S.C. 
1401  et  seq.  and  16  U.S.C.  1431  et  seq. 

f922.TB3    ProMMtMlaetivraM- 
Sanctuaiy  wMe. 

(a)  Except  as  specified  in  paragraph 
(b)  through  (e)  of  this  section,  the 
following  activities  are  prohibited  and 
thus  are  unlawful  for  any  person  to 
conduct  or  to  cause  to  be  conducted: 

(1)  Mineral  and  hydrocarbon 
exploration,  development  and 
production.  Exploring  for,  developing, 
or  producing  minoals  or  hydrocarbons 
within  the  Sanctuary. 

(2)  Removal  of  injury  to,  or 
possession  of  coral  or  live  rock,  (i) 
Moving,  removing,  taking,  harvesting, 
damaging,  disturbing,  breaking,  cutting, 
or  otherwise  injuring,  or  possessing 
(regardless  of  where  taken  from)  any 
living  or  dead  coral,  or  coral  formation, 
or  attempting  any  of  these  activities, 
except  as  permitted  under  50  CFR  part 
638. 

(ii)  Harvesting,  or  attempting  to 
harvest,  any  live  rock  bom  the 
Sanctuary,  or  possessing  (regardless  of 
where  taken  from)  any  Uve  rock  within 


the  Sanctuary,  except  as  authorized  by 
a  permit  for  die  possession  or  harvest 
from  aquaculture  operations  in  the 
Exclusive  Economic  Zone,  issued  by  the 
National  Marine  Fisheries  Service 
pursuant  to  applicable  regulations 
under  the  appropriate  Finery 
Management  Plan,  or  as  authorized  by 
the  applicable  State  authority  of 
competent  jurisdiction  within  the 
Sanctuary  for  live  rock  cultured  on  State 
submerged  lands  leased  from  the  State 
of  Florida,  piusiiant  to  applicable  State 
law.  See  §  370.027,  Florida  Statutes  and 
implementing  regulations. 

(3)  Alteration  of  or  construction  on, 
the  seabed.  Drilling  into,  dredging,  or 
otherwise  altering  the  seabed  of  the 
Sanctuary,  or  engaging  in  prop- 
dredging;  or  constructing,  placing  or 
abandoning  any  structure,  material,  or 
other  matter  on  the  seabed  of  the 
Sanctuary,  except  as  an  incidental  result 
of: 

(i)  Anchoring  vessels  in  a  manner  not 
otherwise  prohibited  by  this  part  (see 
S§922.163(a)(5)(u)and 
922.164(d)(l)(v)); 

(ii)  Traditional  fishing  activities  not 
otherwise  prohibited  by  this  part; 

(iii)  Installation  and  maintenance  of 
-  navigational  aids  by,  or  pursuant  to 
valid  authorization  by,  any  Federal. 
State,  or  local  authority.of  competent 
jurisdiction; 

(iv)  Harbor  maintenance  in  areas 
necessarily  associated  with  Federal 
water  resource  development  projects  in 
existence  on  (insert  effect  date  of  these 
regulations],  including  maintenance 
dredging  of  entrance  channels  and 
repair,  replacement,  or  rehabilitation  of 
breakwaters  or  jetties; 

(v)  Construction,  repair,  replacement, 
or  rehabilitation  of  docks,  seawalls, 
breakwaters,  piers,  or  marinas  with  less 
than  ten  slips  authorized  by  any  valid 
lease,  permit,  license,  approval,  or  other 
authorization  issued  by  any  Federal. 
State,  or  local  authority  of  competent 
jurisdiction. 

(4)  Discharge  or  deposit  of  materials 
or  other  matter,  (i)  Discharging  or 
depositing,  from  within  the  boimdary  of 
the  Sanctuary,  any  material  or  other 
matter,  except: 

(A)  Fish,  fish  parts,  chumming 
materials,  or  bait  used  or  produced 
incidental  to  and  while,  conducting  a 
traditional  fishing  activity  in  the 
Sanctuary; 

(B)  Biodegradable  eCQuent  incidental 
to  vessel  use  and  generated  by  a  marine 
sanitation  device  approved  in 
accordance  with  Section  312  of  the 
Federal  Water  Pollution  Control  Act.  as 
amended,  (FWPCA).  33  U.S.C  1322  et 
seq.; 
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(C)  Water  generated  by  routine  vessel 
operations  (e.g.,  deck  wash  down  and 
graywater  as  defined  in  section  312  of 
die  FWPCA),  excluding  oily  wastes  from 
bitee  pumping;  or 

(D)  CooUng  water  firom  vessels  or 
engine  exhaust; 

Ui)  Discharging  or  depositing,  from 
beyond  the  boundary  of  the  Suictuary, 
any  material  or  other  matter  that 
subsequently  enters  the  Sanctuary  and 
injures  a  Sanctuary  resource  or  quality, 
except  those  listed  in  paragraph 
(a)(4)(i)(A)  through  (D)  of  this  section 
and  those  authorized  under  Monroe 
County  land  use  permits. 

(5)  Operation  of  vessels,  (i)  Operating 
a  vessel  in  such  a  manner  as  to  strike 
or  otherwise  injure  coral,  seagrass.  or 
any  other  inunobile  organism  attached 
to  the  seabed,  including,  but  not  limited 
to.  operating  a  vessel  in  such  a  manner 
as  to  cause  prop-scarring. 

(ii)  Having  a  vessel  anchored  on  living 
coral  other  than  hardbottom  in  water 
depths  less  than  40  feet  when  visibility 
is  such  that  the  seabed  can  be  seen. 

(iii)  Except  in  officially  marked 
channels,  operating  a  vessel  at  a  speed 
greater  than  4  knots  or  in  a  manner 
which  creates  a  Wake: 

(A)  Within  an  area  designated  idle 
speed  only /no  wake; 

(B)  Within  100  yards  of  navigational 
aids  indicating  emei^ent  or  sheJlow 
leeb  (international  diamond  warning 
symbol); 

(C)  Within  100  feet  of  the  red  and 
white  "divers  down"  flag  (or  the  blue 
and  white  "alpha"  flag  in  Federal 
waters): 

(D)  Within  100  yards  of  residential 
shorelines;  or 

(E)  Within  100  yards  of  stationary 
vessels. 

(iv)  Operating  a  vessel  in  such  a 
manner  as  to  injure  or  take  wading, 
roosting,  or  nesting  birds  or  marine 
mammals. 

(v)  Operating  a  vessel  in  a  manner 
which  endangers  life,  limb,  marine 
resources,  or  property. 

(6)  Conduct  of  dJving/snoTkeling 
without  flag.  Diving  or  snorkeling 
without  flying  in  a  conspicuous  manner 
the  red  and  white  "divers  down"  flag 
(or  the  blue  and  white  "alpha"  flag  in 
Federal  waters). 

(7)  Release  of  exotic  species. 
Introducing  or  releasing  an  exotic 
species  of  plant,  invertebrate,  fish, 
amphibian,  or  mAminAlB  into  the 
Sanctuary. 

(8)  Damage  or  removal  of  markers. 
Marking,  defedng,  or  damaging  in  any 
way  or  displacing,  removing,  or 
tampering  with  any  official  signs, 
notices,  or  placards,  whether  temporary 
or  permanent,  or  with  any  navigational 


aids,  moniunents,  stakes,  posts,  mooring 
buoys,  boimdary  buoys,  trap  buoys,  or 
scientific  equipment. 

(9)  Movement  of,  removal  of,  injury  to, 
or  possession  of  Sanctuary  historical 
resources.  Moving,  removing,  injuring, 
or  possessing,  or  attempting  to  move, 
remove,  injiire,  or  possess,  a  Sanctuary 
historical  resource. 

(10)  Take  or  possession  of  protected 
vrildlife.  Taking  any  marine  mammal, 
sea  tiurtle,  or  seabird  in  or  above  the 
Sanctuary,  except  as  authorized  by  the 
Marine  Mammal  Protection  Act,  as 
amended,  (MMPA),  16  U.S.C.  1361  et 
seq.,  the  Endangered  Species  Act,  as 
amended,  (ESA),  16  U.S.C  1531  et  seq.. 
and  the  Migratory  Bird  Treaty  Act,  as 
amended.  (MBTA)  16  U.S.C.  703  et  seq. 

(11)  Possession  or  use  of  explosives  or 
electrical  charges.  Possessing,  or  using 
explosives,  except  powerheads,  or 
releasing  electrical  charges  within  the 
Sanctuary. 

(12)  Harvest  or  possession  of  marine 
life  species.  Harvesting,  possessing,  or 
landing  any  marine  life  species,  or  part 
thereof,  within  the  Sanctuary,  except  in 
accordance  with  rules  46-42.001 
through  46-42.003, 46--42.003S,  and  46- 
42.004  through  46-42.007,  and 
46.42.009  of  the  Florida  Administrative 
Code,  reproduced  in  Appendix  Vm  to 
this  subpart,  and  such  rules  shall  apply 
mutatis  mutandis  (with  necessary 
editorial  changes)  to  all  Federal  and 
State  waters  within  the  Sanctuary. 

(13)  Interference  with  law 
enforcement.  Interfering  with, 
obstructing,  delaying  or  preventing  an 
investigation,  search,  seizure,  or 
disposition  of  seized  property  in 
connection  Mdth  enforcement  of  the 
Acts  or  any  regulation  or  permit  issued 
imder  the  Acts. 

(b)  Notwithstanding  the  prohibitions 
in  this  section  and  in  §  922.164,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  spedfiadly  authorized  by, 
and  conducted  in  acconUmce  with  the 
scope,  purpose,  terms,  and  conditions 
of,  a  National  Marine  Sanctuary  permit 
issued  pursuant  to  §  922.166. 

(c)  Notwithstanding  the  prohibitions 
in  this  section  and  in  §  922.164,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by  a 
valid  Federal,  State,  or  local  lease, 
permit,  license,  approval,  or  other 
authorization  in  existence  on  the 
effective  date  of  these  regulations,  or  by 
any  valid  right  of  subsistence*lise  or 
access  in  existence  on  the  effective  date 
of  these  regulations,  provided  that  the 
holder  of  such  authorization  or  right 
complies  with  §  922.167  and  with  any 
terms  and  conditions  on  the  exercise  of 


such  authorization  or  right  imposed  by 
the  Director  as  a  condition  of 
certification  as  he  or  she  deems 
reasonably  necessary  to  achieve  the 
purposes  for  which  the  Sanctuary  was 
desienated. 

(d)  Notwithstanding  the  prohibitions 
in  this  section  and  in  §  922.164,  and  any 
access  and  use  restrictions  imposed 
pursuant  thereto,  a  person  may  conduct 
an  activity  specifically  authorized  by 
any  valid  Federal,  State,  or  local  lease, 
permit,  license,  approval,  or  other 
authorization  issued  alter  the  effective 
date  of  these  regulations,  provided  that 
the  applicant  complies  with  §  922.168,  ~ 
the  Director  notifies  the  appUcant  and 
authorizing  agency  that  he  or  she  does 
not  object  to  issuance  of  the 
authorization,  and  the  applicant 
complies  with  any  terms  and  conditions 
the  Director  deems  reasonably  necessary 
to  protect  Sanctuary  resources  and 
qualities.  Amendments,  renewals  and 
extensicms  of  authorizations  in 
existence  on  the  effective  date  of  these 
regulations  constitute  authorizations 
issued  after  the  effective  date  of  these 
regulations. 

Te)(l)  All  military  activities  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practical  any 
adverse  impacts  on  Sanctiiary  resources 
and  qualities.  The  prohibitions  in 
paragraph  (a)  of  this  section  and 
§  922.164  do  not  apply  to  existing 
classes  of  military  activities  whidi  were 
conducted  prior  to  the  effective  date  of 
these  regulations,  as  identified  in  the 
Environmental  Impact  Statement  and 
Management  Plan  for  the  Sanctuary. 
New  military  activities  in  the  Sanctuary 
are  allowed  and  may  be  exempted  from 
the  prohibitions  in  paragraph  (a)  of  this 
section  and  in  §  922.164  by  the  Director 
after  consultation  between  the  Director 
and  the  Department  of  Defense  piusiiant 
to  section  304(d)  of  the  NMSA.  When  a 
military  activity  is  modified  such  that  it 
is  likely  to  destroy,  cause  the  loss  of,  or 
injiue  a  Sanctuary  resoiuce  or  quality  in 
a  manner  significantly  greater  tnan  was 
considered  in  a  previous  consultation 
under  section  304(d)  of  the  NMSA,  or  it 
is  likely  to  destroy,  cause  the  loss  of,  or 
injure  a  Sanctuary  resoiut»  or  quality 
not  previotisly  ctmsidered  in  a  previous 
consultation  under  section  304(d)  of  the 
NMSA,  the  activity  is  considered  a  new 
activity  for  purposes  of  this  paragraph. 
If  it  is  determined  that  an  activity  may 
be  carried  out,  such  activity  shall  be 
carried  out  in  a  manner  that  avoids  to 
the  maximum  extent  practical  any 
adverse  impact  on  Sanctuary  resources 
and  qualities. 

(2)  In  the  event  of  threatened  or  actual 
destruction  of.  loss  of.  or  injury  to  a 
Sanctuary  resource  or  quality  resulting 
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from  an  untoward  incident,  including 
but  not  limited  to  spills  and  groundings 
caused  by  the  Department  of  Defense, 
the  cognizant  component  shall  promptly 
coordinate  with  the  Director  for  the 
purpose  of  taking  appropriate  actions  to 
prevent,  respond  to  or  mitigate  the  harm 
and.  if  possible,  restore  or  replace  the 
Sanctuary  resource  or  quality. 

(f)  The  prohibitions  contained  in 
paragraph  (a)(S)  of  this  section  do  not 
apply  to  Federal,  State  and  local  officers 
«^ile  performing  enforcement  duties 
and/or  raspcmding  to  emergencies  that 
threaten  life,  property,  or  the 
environment  in  their  official  capacity. 

(g)  Notwithstanding  paragraph  (b)  of 
this  section  and  paragraph  (a)  of 

§  922.168.  in  no  event  may  the  Director 
issue  a  pennit  under  $  922.166 
auth(»izing.  or  othwwise  approve,  the 
exploration  for,  leasing,  development,  ot 
production  of  minerals  or  hydrocaifoons 
within  the  Sanctuary,  the  disposal  of 
dredged  material  within  the  Sanctiiary 
other  than  in  connection  with  beach 
renourishment  or  Sanctuary  restoration 
projects,  or  the  discharge  of  untreated  or 
primary  treated  sewage  (except  by  a 
certification,  pursuant  to  §  922.167,  of  a 
valid  authorization  in  existence  on  the 
effective  date  of  these  regulatioDs).  and 
any  purported  authorizations  issued  by 
other  authorities  after  the  effective  date 
of  these  regulations  fat  any  of  these 
activities  within  the  Sanctuary  shall  be 
invalid. 

fK2.lM   AddMonH  activity  rsguiailons 

In  addition  to  the  prohibitions  set 
forth  in  §  922.163,  which  apply 
throughout  the  Sanctuary,  the  following 
regulations  apply  with  respect  to 
activities  conducted  within  the 
Sanctuary  areas  described  in  this 
section  and  in  Appendix  (II)  through 
(Vn)  to  this  subpart  Activities  located 
within  two  or  more  overlapping 
Sanctuary  areas  are  conc\irrently  subject 
to  the  regulations  applicable  to  each 
overlapping  area. 

(a)  Areas  To  Be  Avoided.  Operating  a 
tank  vessel  or  a  vessel  greater  than  50 
meters  in  registered  length  is  prohibited 
in  all  areas  to  be  avoided,  except  if  such 
vessel  is  a  public  vessel  and  its 
operation  is  essential  for  national 
defense,  law  enforcement,  or  responses 
to  emeigendes  that  threaten  life, 
property,  or  the  environment  Appendix 
vn  to  this  subpart  sets  forth  the 
geooaphic  coordinates  of  these  areas. 

(b)  Existing  Management  Areas.— (\) 
Key  Largo  and  Looe  Key  Management 
Areas.  The  following  activities  are 
prohibited  within  tlw  Key  Largo  and 
Looe  Key  Management  Areas  (also 
known  as  the  Key  Largo  and  Looe  Key 


National  Marine  Sanctuaries)  described 
in  Appendix  II  to  this  subpart: 

(i)  Removing,  taking,  rimnaging 
harmfully  disturbing,  breaking,  rutting, 
spearing  or  similarly  injuring  any  coral 
or  other  marine  invertebrate,  or  any 
plant,  soil,  rock,  or  other  material, 
except  commercial  taking  of  spiny 
lobster  and  stone  crab  by  trap  and 
recreational  taking  of  spiny  u>bster  by 
hand  or  by  hand  gear  which  is 
consistent  with  these  regulations  and 
the  applicable  regulations  implementing 
the  appUcable  Fishery  Management 
Plan, 
(ii)  Taking  any  tropical  fish, 
(iii)  Fishing  with  wire  fish  traps, 
bottom  trawls,  dredges,  fish  sleds,  or 
similar  vessel-towed  or  anchored 
bottom  fishing  gear  or  nets. 

(iv)  Fishing  with,  carrying  or 
possessing,  except  while  passing 
through  without  interruption  or  for  law 
enforcement  purposes:  pole  spears,  air 
rifles,  bows  and  arrows,  slings, 
Hawaiian  slings,  rubber  powered 
arbaletes,  pneumatic  and  spring-loaded 
guns  or  similar  devices  known  as 
spearguns. 

(2)  Great  White  Heron  and  Key  West 
National  Wildlife  Refuge  Management 
Areas.  Operatii^  a  personal  watercraft, 
operating  an  aiiboat,  or  water  skiing 
except  within  Township  66  South, 
Range  29  East.  Sections  5. 11. 12  and  14; 
Township  66  South,  Range  28  East. 
Section  2;  Township  67  South.  Range  26 
East.  Secticms  16  and  20.  all  Tallahassee 
Meridian,  are  prdiibited  within  the 
marine  portions  of  the  Great  White 
Heron  and  Key  West  Naticmal  Wildlife 
Refuge  Management  Areas  described  in 
Appendix  II  to  this  subpart: 

(c)  Wildlife  Management  Areas.  (1) 
Marine  portions  of  the  Wildlife 
Management  Areas  listed  in  Appendix 
in  to  this  subpart  or  portions  thereof 
may  be  designated  "idle  speed  only/no- 
wake,"  "no-motor"  or  "no-access 
buffiar"  zones  or  "closed".  The  Director, 
in  cooperation  with  other  Federal.  State, 
or  local  resource  management 
authorities,  as  appropriate,  shall  post 
signs  conspicuously,  using  mounting 
posts,  buo]rs.  or  other  means  according 
to  location  and  purpose,  at  appropriate 
intervals  and  locations,  clearly 
delineating  an  area  as  an  "idle  speed 
only/no  wake",  a  "no-motor",  or  a  "no- 
access  buffer"  zone  or  as  "closed",  and 
allowing  instant,  long-range  recognition 
by  boaters.  Such  signs  shall  display  the 
official  logo  of  the  Sanctuary. 

(2)  The  following  activities  are 
prohibited  within  the  marine  portions  of 
the  Wildlife  Management  Areas  listed  in 
Appendix  m  to  this  subpart: 

(i)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated 


an  "idle  speed  only/no  wake"  zone  in 
Appendix  ni  to  this  subpart,  operating 
a  vessel  at  a  speed  greater  that  idle 
speed  only/no  wake. 

(ii)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated  a 
"no-motor"  zone  in  Appendix  HI  to  this 
subpart,  using  internal  combustion 
motors  or  engines  for  any  purposes.  A 
vessel  with  an  internal  combustion 
motor  or  engine  may  access  a  "no- 
motor"  zone  only  through  the  use  of  a 
pxish  pole,  paddle,  sail,  electric  motor  or 
similar  means  of  propulsion. 

(iii)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated  a 
"no-access  buffer"  zone  in  Appendix  m 
of  this  subpart,  entering  the  area  by 
vessel. 

(iv)  In  those  marine  portions  of  any 
Wildlife  Management  Area  designated 
as  closed  in  Appendix  m  to  this 
subpart,  entering  or  using  the  area. 

(3)  The  Director  shall  coordinate  with 
other  Federal,  State,  or  local  resource 
management  authorities,  as  appropriate, 
in  the  establishment  and  enforcemrat  of 
access  restrictions  described  in 
paragraph  (c)(2)  (i)-<iv)  of  this  secti<m  in 
the  marine  portions  of  Wildlife 
Management  Areas. 

(4)  The  Director  may  modify  the 
number  and  location  of  access 
restrictions  described  in  paragraph  (c)(2) 
(i)-(iv)  of  this  section  within  the  marine 
portions  of  a  Wildlife  Management  Area 
if  the  Director  finds  that  such  action  is 
reasonably  necessary  to  minimize 
disturbances  to  Sanctuary  wildlife,  or  to 
ensure  protection  and  preservation  of 
Sanctuary  wildlife  consistent  with  the 
purposes  of  the  Sanctuary  designation 
and  other  appficable  law  governing  the 
protection  and  preservation  of  wildlife 
resources  in  the  Sanctuary.  The  Director 
will  effect  such  modification  by: 

(i)  PubUshing  in  the  Federal  Register, 
after  notice  and  an  opportimity  for 
public  comments  in  accordance,  an 
amendment  to  the  list  of  such  areas  set 
forth  in  Appendix  m  to  this  subpart, 
and  a  notice  regarding  the  time  and 
place  where  maps  depicting  the  precise 
locations  of  such  restrictions  will  be 
made  available  for  public  inspection, 
and 

(ii)  Posting  official  signs  delineating 
such  restrictions  in  accordance  with 
paragraph  (c)(1)  of  this  section. 

(d)  Ecological  Res&ves  and  Sanctuary 
Preservation  Areas.  (1)  The  following 
activities  are  prohibited  within  the 
Ecological  Reserves  described  in 
Appendix  IV  to  this  subpart,  and  within 
the  Sanctuary  Preservation  Areas, 
described  in  Appendix  V  to  this 
subpart: 
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(i)  Discharging  or  depositing  any 
material  or  other  matter  except  cooling 
water  or  engine  exhaust. 

(ii)  Possessing,  moving,  harvesting, 
removing,  taking,  damaging,  disturbing, 
breaking,  cutting,  spearing,  or  otherwise 
injuring  any  coral,  marine  invertebrate, 
fi^,  bottom  formation,  algae,  seagrass  or 
other  living  or  dead  organism,  including 
shells,  or  attempting  any  of  these 
activities.  However,  fish,  invertebrates, 
and  marine  plants  may  be  possessed 
aboard  a  vessel  in  an  Ecological  Reserve 
or  Sanctuary  Preservation  Area, 
provided  such  resources  can  be  shown 
not  to  have  been  harvested  within, 
removed  from,  or  taken  within,  the 
Ecological  Reserve  or  Sanctuary 
Preservation  Area,  as  applicable,  by 
being  stowed  in  a  cabin,  locker,  or 
similar  storage  area  prior  to  entering  and 
during  transit  through  such  reserves  or 
areas. 

(iii)  Except  for  catch  and  release 
filling  by  trolling  in  the  Conch  Reef. 
Alligator  Reef,  Sombrero  Reef,  and  Sand 
Key  SPAs,  fishing  by  any  means. 
However,  gear  capable  of  harvesting  fish 
may  be  aboard  a  vessel  in  an  Ecological 
Reserve  or  Sanctuary  Preservation  Area, 
provided  such  gear  is  not  available  for 
immediate  use  when  entering  and 
during  transit  through  such  Ecological 
ResCTve  or  Sanctuary  Preservation  Area, 
and  no  presumption  of  fishing  activity 
shall  be  drawn  therefrom. 

(iv)  Touching  living  or  dead  coral, 
including  but  not  limited  to,  standing 
on  a  living  or  dead  coral  formation. 

(v)  Placmg  any  anchor  in  a  way  that 
allows  the  anchor  or  any  portion  of  the 
anchor  apparatus  (including  the  anchor, 
chain  or  rope)  to  touch  living  or  dead 
coral,  or  any  attached  organism.  When 
anchoring  dive  boats,  the  firet  diver 
down  must  inspect  the  anchor  to  ensure 
that  it  is  not  touching  living  or  dead 
coral,  and  will  not  shift  in  such  a  way 
as  to  touch  such  coral  or  other  attached 
organisms.  No  further  diving  shall  take 
place  until  the  anchor  is  placed  in 
accordance  with  these  requirements. 

(vi)  Anchoring  instead  of  mooring 
when  a  mooring  buoy  is  available  or 
anchoring  in  other  than  a  designated 
anchoring  area  when  such  areas  have 
been  designated  and  are  available. 

(vii)  Except  for  passage  without 
interruption  throiigh  the  area,  for  law 
enforcement  purposes,  or  for  purposes 
of  monitoring  pursuant  to  paragraph 
(d)(2)  of  this  section,  violating  a 
temporary  access  restriction  imposed  by 
the  Director  piusuant  to  paragraph  (d)(2) 
of  this  section. 

(2)  The  Director  may  temporarily 
restrict  access  to  any  portion  of  any 
Sanctuary  Preservation  Area  or 
Ecological  Reserve  if  the  Director,  on  the 


basis  of  the  best  available  data, 
information  and  studies,  determines 
that  a  concentration  of  use  appears  to  be 
causing  or  contributing  to  significant 
degradation  of  the  living  resources  of 
the  area  and  that  such  action  is 
reasonably  necessary  to  allow  for 
recovery  of  the  living  resovirces  of  such 
area.  The  Director  will  provide  for 
continuous  monitoring  of  the  area 
diiring  the  pendency  of  the  restriction. 
The  Director  moII  provide  public  notice 
of  the  restriction  by  publishing  a  notice 
in  the  Federal  Re^ster,  and  by  such 
other  mbans  as  the  Director  may  deem 
appropriate.  The  Director  may  only 
restrict  access  to  an  area  for  a  period  of 
60  days,  with  one  additional  60  day 
renewal.  The  Director  may  restrict 
access  to  an  area  for  a  longer  period 
pursuant  to  a  notice  and  opportimity  for 
public  comment  rulemaking  imder  the 
Administrative  Procedure  Act.  Such 
restriction  will  be  kept  to  the  minimum 
amount  of  area  necessary  to  achieve  the 
purposes  thereof. 

(e)  Special-use  Areas.  (1)  The  Director 
may  set  aside  discrete  areas  of  the 
Sanctuary  as  Special-use  Areas,  and,  by 
designation  pursuant  to  this  paragraph, 
im{K}se  the  access  and  use  restrictions 
specified  in  paragraph  (e)(3)  of  this 
section.  Special-use  Areas  are  described 
in  Appendix  VI  to  this  subpart,  in 
accordance  with  the  following 
designations  and  corresponding 
objectives: 

(i)  "Recovery  area"  to  provide  for  the 
recovery  of  Sanctiiary  resources  from 
degradation  or  other  injury  attributable 
to  human  uses; 

(ii)  "Restoration  area"  to  provide  for 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resoiuces; 

(iii)  "Research-only  area"  to  provide 
for  scientific  researdi  or  education 
relating  to  protection  and  management, 
through  the  issuance  of  a  Sanctuary 
General  permit  for  research  pursuant  to 
§922.166;  and 

(iv)  "Facilitated-use  area"  to  provide 
for  the  prevention  of  use  or  user 
conflicts  or  the  faciUtation  of  access  and 
use.  or  to  promote  pubUc  use  and 
imderetanding.  of  Sanctuary  resources 
through  the  issuance  of  special-use 
permits. 

(2)  A  Special-use  Area  shall  be  no 
larger  than  the  size  the  Director  deems 
reasonably  necessary  to  accomplish  the 
applicable  objective. 

(3)  Persons  conducting  activities 
within  any  Special-use  Area  shall 
comply  ivith  the  access  and  use 
restrictions  specified  in  this  paragraph 
and  made  applicable  to  such  area  by 
means  of  its  designation  as  a  "recovery 
area."  "restoration  area,"  "research-only 
area,"  or  "faciUtated-use  area."  Except 


for  passage  without  interruption 
through  tiie  area  or  for  law  enforcement 
purposes,  no  person  may  enter  a 
Special-use  Area  except  to  conduct  or 
cause  to  be  conducted  the  following 
activities: 

(i)  in  such  area  designated  as  a 
"recovery  area"  or  a  "restoration  area", 
habitat  manipulation  related  to 
restoration  of  degraded  or  otherwise 
injured  Sanctuary  resources,  or 
activities  reasond>ly  necessary  to 
monitor  recovery  of  degraded  or 
otherwise  injured  Sanctuary  resources; 

(ii)  in  such  area  designated  as  a 
"research  only  area",  scientific  research 
or  educational  use  specifically 
authorized  by  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of  a  valid  National 
Marine  Sanctuary  General  or  Historical 
Resources  permit,  or 

(iii)  in  such  area  designated  as  a 
"fadUtated-use  area",  activities 
specified  by  the  Director  or  specifically 
authorized  by  and  conducted  in 
accordance  with  the  scope,  purpose, 
terms,  and  conditions  of  a  valid  Special- 
use  permit 

(4Hi)  The  Director  may  modify  the 
number  of,  location  of,  or  designations 
applicable  to.  Special-use  Areas  by 
publishing  in  the  Federal  Register,  after 
notice  and  an  opportunity  for  public 
comment  in  accordance  with  the 
Administrative  Procedure  Act,  an 
amendment  to  Appendix  VI  to  this 
subpart,  except  that,  with  respect  to 
such  areas  designated  as  a  "recovery 
area."  "restoration  area,"  or  "research 
only  area."  the  Director  may  modify  the 
number  of,  location  of,  6t  designation 
applicable  to,  such  areas  by  publishing 
a  notice  of  such  action  in  the  Federal 
Register  if  the  Director  determines  that 
immediate  action  is  reasonably 
necessary  to: 

(A)  Prevent  significant  injury  to 
Sanctuary  lesouices  where 
circumstances  create  an  imminent  risk 
to  such  resources; 

(B)  Initiate  restoration  activity  where 
a  delay  in  time  would  significantly 
impair  the  ability  of  such  restoration 
activity  to  succeed; 

(C)  Initiate  research  activity  where  an 
imforeseen  natural  event  produces  an 
opportunity  for  scientific  research  that 
may  be  lost  if  research  is  not  initiated 
immediately. 

(ii)  If  the  Director  determines  that  a 
notice  of  modification  must  be 
promulgated  immediately  in  accordance 
with  paragraph  (e)(4)(i)  of  this  section, 
the  Director  will,  as  part  of  the  same 
notice,  invite  pubUc  comment  and 
specify  that  comments  will  be  received 
for  15. days  after  the  effective  date  of  the 
notice.  As  soon  as  practicable  after  the 
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end  of  the  conunent  period,  the  Director 
will  either  rescind,  modify  or  allow  the 
modification  to  remain  unchanged 
through  notice  in  the  Federal  Register. 

f  •22.166    Emergency  reguMons. 
Where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of.  or 
injury  to  a  Sanctuary  resource  or 
quality,  or  minimize  the  imminent  risk 
of  such  destruction,  loss,  or  injury,  any 
and  all  activities  are  subject  to 
immediate  temporary  regulation, 
including  prohibition.  Any  such 
temporary  regulation  may  be  in  efCsct 
Cor  up  to  60  days,  with  one  60-day 
extension.  Additional  or  extended 
action  will  reqxiire  notice  and  comment 
rulemaking  imder  the  Administrative 
Procedure  Act,  notice  in  local 
newspapers,  notice  to  Mariners,  and 
press  releases. 

{922.166   Pennlla-^ipplicallon 


(a)  National  Marine  Sanctuary  General 
Permit. 

(1)  A  person  may  conduct  an  activity 
prohibited  by  §§  922.163  or  922.164. 
other  than  an  activity  involving  the 
siuvey/inventoiy,  research/recovery,  or 
deaccession/transfar  of  Sanctuary 
historical  resources,  if  such  activity  is 
specifically  authorized  by,  and  provided 
such  activity  is  conducted  in 
accordance  with  the  scope,  purpose, 
terms  and  conditions  of,  a  National 
Marine  Sanctuary  General  pomit  issued 
under  this  paragraph  (a). 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  General  permit 
under  this  paragraph  (a),  subject  to  such 
terms  and  conditions  as  he  or  she  deems 
appropriate,  if  the  Director  finds  that  the 
activi^  will: 

(i)  Further  research  or  monitcving 
related  to  Sanctuary  resources  and 
qxialities; 

(ii)  Further  the  educational  value  of 
the  Sanctuary; 

(iii)  Further  the  natural  or  historical 
resource  value  of  the  Sanctuary: 

(iv)  Further  salvage  or  recovery 
operations  in  or  near  the  Sanctuary  in 
connection  with  a  recent  air  or  marine 
casualty; 

(v)  Assist  in  managing  the  Sanctuary; 
or 

(vi)  Otherwise  further  Sanctuary 
purposes,  including  fadhtating  multiple 
use  of  the  Sanctuary,  to  the  extent 
compatible  with  the  primary  objective 
of  resource  protection. 

(3)  The  Director  shall  not  issue  a 
General  permit  imder  this  paragraph  (a), 
unless  the  Director  also  finds  that: 

(i)  The  applicant  is  profiessionally 
qualified  to  conduct  and  complete  the 
proposed  activity: 


(ii)  The  applicant  has  adequate 
financial  resoiuces  available  to  conduct 
and  complete  the  proposed  activity; 

(iii)  The  diuation  of  the  proposed 
activity  is  no  longer  than  necessary  to 
achieve  its  stated  purpose; 

(iv)  The  methoiU  and  procedures 
proposed  by  the  applicant  are 
appropriate  to  achieve  the  proposed 
activity's  goals  in  relation  to  the 
activity's  impacts  on  Sanctuary 
resources  and  qualities; 

(v)  The  proposed  activity  will  be 
conducted  in  a  manner  compatible  with 
the  primary  objective  of  protection  of 
Sanctuary  resources  and  qualities, 
considering  the  extent  to  which  the 
conduct  of  the  activity  may  diminish  or 
enhance  Sanctuary  resources  and 
qualities,  any  indirefct,  secondary  or 
cumulative  effects  of  the  activity,  and 
the  duration  of  sudi  effscts; 

(vi)  It  is  necessary  to  conduct  the 
proposed  activity  within  the  Sanctuary 
to  achieve  its  purposes;  and 

(vii)  The  reasonably  expected  end 
value  of  the  activity  to  the  furtherance 
of  Sanctuary  goab  and  purposes 
outweighs  any  potential  adverse 
impacts  on  Sanctuary  resources  and 
qualities  fiom  the  conduct  of  the 
activity. 

(4)  For  activities  proposed  to  be 
conducted  within  any  of  the  areas 
destlTibed  in  §922.164  (b)-(e).  the 
Director  shall  not  issue  a  permit  unless 
he  or  she  further  finds  that  such 
activities  %vill  further  and  are  consistent 
with  the  purposes  for  which  such  area 
was  established,  as  described  in 
§§  922.162  and  922.164  and  in  the 
management  plan  for  the  Sanctuary. 

(b)  National  Marine  Sanctuary 
Survey/Inventory  of  Historical 
Resources  Permit 

(1)  A  person  may  conduct  an  activity 
prohibited  by  §§  922.163  or  922.164 
involving  the  siirvey /inventory  of 
Sanctuary  historical  resources  if  such 
activity  is  specifically  authorized  by, 
and  is  conducted  in  accordance  with  the 
scope,  purpose,  terms  and  conditions  of, 
a  Survey/Inventory  of  Historical 
Resources  permit  issued  imder  this 
paragraph  (b).  Such  permit  is  not 
required  if  such  survey/inventory 
activity  does  not  involve  any  activity 
prohibited  by  §§922.163  or  922.164. 
Thus,  survey/inventory  activities  that 
are  non-intrusive,  do  not  include  any 
excavaticm,  removal,  or  recovery  of 
historical  resources,  and  do  not  result  in 
destruction  of,  loss  of,  or  injury  to 
Sanctuary  resources  or  qualities  do  not 
require  a  permit.  However,  if  a  survey/ 
inventwy  activity  will  involve  test 
excavations  or  removal  of  artifacts  or 
materials  for  evaluative  purposes,  a 
Survey/Inventory  of  Historical 


Resources  permit  is  required.  Regardless 
of  whether  a  Survey/Inventory  permit  is 
required,  a  person  may  request  such 
permit.  Persons  who  have  demonstrated 
their  professional  abilities  imder  a 
Survey/Inventory  permit  will  be  given 
preference  over  other  persons  in 
consideration  of  the  issuance  of  a 
Research/Recovery  permit.  While  a 
Survey/Inventory  permit  does  not  grant 
any  rights  with  regards  to  areas  subject 
to  pre-existing  rights  of  access  whidi  are 
still  valid,  once  a  permit  is  issued  for  an 
area,  other  survey/inventory  pomits 
will  not  be  issued  for  the  same  area 
during  the  period  for  which  the  permit 
is  valid. 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  Survey/ 
Inventory  permit  under  this  paragraph 
(b).  subject  to  such  terms  and  conditions 
as  he  or  she  deems  appropriate,  if  the 
Director  finds  that  sudi  activity: 

(i)  Satisfies  the  requirements  for  a 
permit  issued  imder  paragraph  (a)(3)  of 
this  section; 

(ii)  Either  will  be  non-intrusive,  not 
include  any  excavation,  removal,  or 
recovery  of  historical  resources,  and  not 
result  in  destructim  of,  loss  of.  or  injury 
to  Sanctuary  resources  or  qualities,  or  if 
intrusive,  will  involve  no  more  than  the 
minimum  manual  alteration  of  the 
seabed  and/or  the  removal  of  artifacts  or 
other  material  necessary  for  evaluative 
purposes  and  will  cause  no  significant 
adverse  impacts  on  Sanctuary  resources 
or  quaUties;  and 

(iii)  That  such  activity  will  be 
conducted  in  accordance  with  all 
requirements  of  the  Programmatic 
Affeement  for  the  Management  of 
Submerged  Cultural  Resources  in  the 
Florida  Keys  National  Marine  Sanctuary 
among  NOAA.  the  Advisory  Council  on 
Historic  Preservation,  and  the  State  of 
Florida  (hereinafter  SCR  Agreement), 
and  that  such  permit  issuance  is  in  * 
accordance  with  sudi  SCR  Agreement 

The  SCR  Agreement  is  reproduced  in 
the  "Submerged  Cultural  Resources 
Action  Plan"  set  forth  in  Volume  1  of 
the  Flcnida  Keys  National  Marine 
Sanctuary  Management  Plan,  dated 
1996.  Copies  of  the  SCR  Agreement  may 
also  be  examined  at,  and  obtained  bom, 
the  Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management.  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration.  1305  East- West 
Highway,  12th  floor,  Silver  Spring.  MD 
20910;  or  from  the  Florida  Keys 
National  Marine  Sanctuary  Office,  P.O. 
Box  500368,  Marathon,  FL  33050. 

(c)  National  Marine  Sanctuary 
Research/Recovery  of  Sanctuary 
Historical  Resources  Permit. 


UMI 
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(1)  A  person  may  conduct  any  activity 
prohibited  by  §§922.163  or  922.164 
involving  the  research/recovery  of 
Sanctiiary  historical  resources  if  such 
activity  is  specifically  authorized  by, 
and  is  conducted  in  accordance  with  the 
scope,  purpose,  terms  and  conditions  of, 
a  Research/Recovery  of  Historical 
Resoivces  permit  issued  under  this 
paragraph  (c). 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  Research/ 
Recovery  of  Historical  Resources  permit, 
under  this  paragraph  (c),  and  subject  to 
such  terms  and  conditions  as  he  or  she 
deems  appropriate,  if  the  Director  finds 
that: 

(i)  Such  activity  satisfies  the 
requirements  for  a  permit  issued  under 
paragraph  (a)(3)  of  this  section; 

(iij  The  recovery  of  the  resource  is  in 
the  public  interest  as  described  in  the 
SCR  Agreement; 

(iii)  Recovery  of  the  resource  is  part 
of  research  to  preserve  historic 
information  for  public  iise;  and 

(iv)  Recovery  of  the  resource  is 
necessary  or  appropriate  to  protect  the 
resource,  preserve  historical 
informatian,  and/or  further  the  policies 
and  purposes  of  the  NMSA  and  the 
FKNMSPA,  and  that  such  permit 
issuance  is  in  accordance  with,  and  that 
the  activity  will  be  conducted  in 
accordance  with,  aU  requirements  of  the 
SCRAoreement 

(d)  National  Marine  Sanctuary 
Special-use  Permit 

(1)  A  person  may  conduct  any 
commercial  or  concession-type  activity 
prohibited  by  §§  922.163  or  922.164,  if 
such  activity  is  specifically  authorized 
by,  and  is  ccmducted  in  accordance  with 
the  sa^,  piupose,  terms  and 
conditions  of,  a  Special-use  permit 
issued  under  this  paragraph  (d).  A 
Special-use  permit  is  required  for  the 
deaccession/transfiBr  of  Sanctuary 
historical  resources. 

(2)  The  Director,  at  his  or  her 
discretion,  may  issue  a  Special-use 
permit  in  accordance  with  this 
paragraph  (d),  and  subject  to  such  terms 
and  conditions  as  he  or  she  deems 
appropriate  and  the  mandatory  terms 
and  conditions  of  section  310  of  the 
NMSA,  if  the  Director  finds  that 
issuance  of  such  permit  is  reasonably 
necessary  to:  establish  conditions  of 
access  to  and  use  of  any  Sanctuary 
resource;  or  promote  pubUc  use  and 
understanding  of  any  Sanctuary 
resources.  No  permit  may  be  issued 
unless  the  activity  is  compatible  with 
the  purposes  for  which  the  Sanctiiary 
was  designated  and  can  be  conducted  in 
a  manner  that  does  not  destroy,.cause 
the  loss  of,  or  injure  any  Sanctuary 
resource,  and  if  for  the  deaccession/ 


transfer  of  Sanctuary  Historical 
Resources,  unless  such  permit  issuance 
is  in  accordance  with,  and  that  the 
activity  will  be  conducted  in  accordance 
with,  all  requirements  of  the  SCR 
Agreement. 

(3)  The  Director  may  assess  and 
collect  fees  for  the  conduct  of  any 
activity  authorized  by  a  Special-use 
permit  issued  pursuant  to  this 
paragraph  (d).  No  Special-use  permit 
shall  be  effective  until  all  assessed  fees 
are  paid,  unless  otherwise  provided  by 
the  Director  by  a  fee  schedule  set  forth 
as  a  permit  condition.  In  assessing  a  fee, 
the  Director  shall  include: 

(i)  all  costs  inciured,  or  expected  to  be 
incurred,  in  reviewing  and  processing 
the  permit  application,  including,  but 
not  limited  to,  costs  for: 

(A)  Number  of  personnel; 

(B)  Personnel  hours; 

(C)  Equipment; 

(D)  Biological  assessments; 

(E)  Copying;  and 

(F)  Overhead  directly  related  to 
reviewing  and  processing  the  permit 
application; 

(ii)  all  costs  incurred,  or  expected  to 
be  incurred,  as  a  direct  result  of  the 
conduct  of  the  activity  for  which  the 
Special-use  permit  is  being  issued, 
including,  but  not  limited  to: 

(A)  The  cost  of  monitoring  the 
conduct  both  during  the  activity  and 
after  the  activity  is  completed  in  order 
to  assess  the  impacts  to  Sanctuary 
resources  and  qualities; 

(B)  The  use  of  an  official  NOAA 
observer,  including  travel  and  expenses 
and  persoimel  hours;  and 

(C)  Overhead  costs  directly  related  to 
the  permitted  activity;  and 

(iii)  an  amoimt  which  represents  the 
fair  market  value  of  the  use  of  the 
Sanctuary  resource  and  a  reasonable 
return  to  the  United  States  Government. 

(4)  Nothing  in  this  paragraph  (d)  shall 
be  considered  to  require  a  person  to 
obtain  a  permit  imder  this  paragraph  for 
the  conduct  of  any  fishing  activities 
within  the  Sanctxiary. 

(e)  Applications,  (l)  Applications  for 
permits  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctuary  Superintendent.  Florida  Keys 
National  Marine  Sanctuary,  PO  Box 
500368.  Marathon,  FL  33050.  All 
applications  must  include: 

(i)  A  detailed  description  of  the 
proposed  activity  including  a  timetable 
for  completion  of  the  activity  and  the 
equipment,  personnel  and  methodology 
to  be  employed; 

(ii)  The  qualifications  and  experience 
of  all  persoimel; 

(iii)  The  financial  resoiuces  available 
to  the  appUcant  to  conduct  and 
complete  the  proposed  activity; 


(iv)  A  statement  as  to  why  it  is 
necessary  to  conduct  the  activity  within 
the  Sanctuary; 

(v)  The  potential  impacts  of  the 
activity,  if  any.  on  Sanctuary  resources 
and  qualities; 

(vi)  The  benefit  to  be  dwived  from  the 
activity;  and 

(vii)  Such  other  information  as  the 
Director  may  request  depending  on  the 
type  of  activity. 

Copies  of  all  other  required  Ucenses, 
permits,  approvals,  or  other 
authorizations  must  be  attached  to  the 
appUcation. 

(3)  Upon  receipt  of  an  application,  the 
Director  may  request  such  additional 
information  from  the  applicant  as  he  or 
she  deems  reasonably  necessary  to  act 
on  the  apphcation  and  may  seek  the 
views  of  any  persons.  The  Director  may 
require  a  site  visit  as  part  of  the  permit 
evaluation.  Unless  otherwise  specified, 
the  information  requested  must  be 
received  by  the  Director  within  30  days 
of  the  postmark  date  of  the  request 
Failure  to  provide  such  additional 
information  on  a  timely  basis  may  be 
deemed  by  the  Director  to  constitute 
abandonment  or  withdrawal  of  the 
permit  appUcation. 

(f)  A  permit  may  be  issued  for  a 
period  not  exceeding  five  years.  All 
permits  will  be  reviewed  annually  to 
determine  the  permittee's  compliance 
with  permit  scope,  purpose,  terms  and 
conditions  and  progress  toward 
reaching  the  stated  goals  and 
appropriate  action  taken  under 
paragraph  (g)  of  this  section  if 
warranted.  A  permittee  may  reqxiest 
permit  renewal  pursuant  to  the  same 
procedures  for  applying  for  a  new 
ptermit.  Upon  the  permittee's  request  for 
renewal,  the  Director  shall  review  all 
reports  submitted  by  the  permittee  as 
required  by  the  permit  conditions.  In 
order  to  renew  the  permit,  the  Director 
must  find  that  the: 

(1)  Activity  will  continue  to  further 
the  purposes  for  which  the  Sanctiiary 
was  designated  in  accordance  with  the 
criteria  appUcable  to  the  initial  issuance 
of  the  permit; 

(2)  permittee  has  at  no  time  violated 
the  permit  or  these  regulations;  and 

(3)  the  activity  has  not  resulted  in  any 
imiweseen  adverse  impacts  to 
Sanctuary  resources  or  qualities. 

(g)  The  Director  may  amend,  siispend. 
or  revoke  a  permit  for  good  cause.  The 
Director  may  deny  a  permit  application, 
in  whole  or  in  part,  if  it  is  determined 
that  the  permittee  or  applicant  has  acted 
in  violation  of  a  previous  permit,  of 
these  regulations,  of  the  NMSA  or 
FKNMSPA,  or  for  other  good  cause.  Any 
such  action  shall  be  commimicated  in 
writing  to  the  permittee  or  applicant  by 
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certified  mail  and  shall  set  forth  the 
re8Son(s)  for  the  action  taken. 
Procedures  governing  fwrmit  sanctions 
and  denials  for  enforcement  reasons  are 
set  forth  in  subpart  D  of  IS  CFR  part 
904. 

(h)  The  applicant  for  or  holder  of  a 
National  Marine  Sanctuary  permit  may 
appeal  the  denial,  conditioning, 
amendment,  suspension  or  revocation  of 
the  permit  in  accordance  with  the 
procedures  set  forth  in  §922.50. 

(i)  A  permit  issued  piusuant  to  this 
section  other  than  a  Special-use  permit 
is  nontransferable.  Special-use  permits 
may  be  transferred,  sold,  or  assigned 
with  the  written  approval  of  the 
Director.  The  permittee  shall  provide 
the  Director  with  written  notice  of  any 
proposed  transfer,  sale,  or  assignment 
no  less  than  30  days  prior  to  its 
proposed  consummation.  Transfers, 
sales,  or  assignments  consummated  in 
violation  of  this  requirement  shall  be 
considered  a  material  breach  of  the 
Special-use  permit,  and  the  permit  shall 
be  considered  void  as  of  the 
consummation  of  any  such  transfer, 
sale,  or  assignment. 

(j)  The  permit  or  a  copy  thereof  shall 
be  maintained  in  legible  condition  on 
board  all  vessels  or  aircraft  used  in  the 
conduct  of  the  permitted  activity  and  be 
displayed  for  inspection  upon  the 
request  of  any  authorized  officer. 

(k)  Any  permit  issued  pursuant  to  this 
section  shall  be  subject  to  the  following 
terms  and  conditions: 

(1)  All  permitted  activities  shall  be 
conducted  in  a  manner  that  does  not 
destroy,  cause  the  loss  of,  or  injure 
Sanctuary  resources  or  qualities,  except 
to  the  extent  that  such  may  be 
Sfwdfically  authorized. 

(2)  The  permittee  agrees  to  hold  the 
United  States  harmless  against  any 
claims  arising  out  of  the  conduct  of  the 
permitted  activities. 

(3)  All  necessary  Federal,  State,  and 
local  permits  from  all  agencies  with 
jiirisdlction  over  the  proposed  activities 
shaU  be  secured  before  commencing 
field  operations. 

(1)  In  addition  to  the  terms  and 
conditions  listed  in  paragraph  (k)  of  this 
section,  any  permit  authorizing  the 
research/recovery  of  historical  resources 
shall  be  subject  to  the  following  terms 
and  conditions: 

(1)  a  professional  archaeologist  shall 
be  in  charge  of  planning,  field  recovery 
operations,  and  research  analysis. 

(2)  an  agreement  with  a  conservation 
laboratory  shall  be  in  place  before  field 
recovery  operations  are  begim,  and  an 
approved  nautical  conservator  shall  be 
in  charge  of  planning,  conducting,  and 
supervising  the  conservation  of  any 
artifiscts  and  other  materials  recovered. 


(3)  a  duration  agreement  with  a 
museiun  or  facility  for  ciuation,  public 
access  and  periodic  public  display,  and 
maintenance  of  the  recovered  historical 
resoiuces  shall  be  in  place  before 
commencing  field  operations  (such 
agreement  for  the  curation  and  display 
of  recovered  historical  resources  may 
provide  for  the  release  of  public  artifacts 
for  deaccession/transfer  if  such 
deaccession/transfer  is  consistent  with 
preservation,  research,  education,  or 
other  purposes  of  the  designation  and 
management  of  the  Sanctuary. 
Deaccession/transfer  of  historical 
resources  requires  a  Special-use  permit 
issued  pursuant  to  paragraph  (d)  of  this 
section  and  such  deaccession/transfer 
shall  be  executed  in  accordance  with 
the  requirements  of  the  SCR 
Agreement). 

(4)  The  site's  archaeological 
information  is  fully  dociunented, 
including  measured  drawings,  site  maps 
drawn  to  professional  standards,  and 
photographic  records. 

(m)  In  addition  to  the  terms  and 
conditions  listed  in  paragraph  (k)  and  (1) 
of  this  section,  any  pennit  issued 
pursuant  to  this  section  is  subject  to 
such  other  terms  and  conditions, 
including  conditions  governing  access 
to,  or  use  of.  Sanctuary  resources,  as  the 
Director  deems  reasonably  necessary  or 
appropriate  and  in  furtherance  of  the 
purposes  for  which  the  Sanctuary  is 
designated.  Such  terms  and  conditions 
may  include,  but  are  not  limited  to: 

(1)  Any  data  or  information  obtained 
under  the  permit  shall  be  made 
available  to  the  public. 

(2)  A  NOAA  official  shall  be  allowed 
to  observe  any  activity  conducted  under 
the  permit. 

(3)  The  permittee  shall  submit  one  or 
more  reports  on  the  status,  progress,  or 
results  of  any  activity  authorized  by  the 
permit. 

(4)  The  permittee  shall  submit  an 
annual  report  to  the  Director  not  later 
than  December  31  of  each  year  on 
activities  conducted  pursuant  to  the 
permit  The  report  shiall  describe  all 
activities  conducted  under  the  permit 
and  all  revenues  derived  fiom  such 
activities  during  the  year  and/or  term  of 
the  permit. 

(5j  The  permittee  shall  purchase  and 
maintain  general  liability  insurance  or 
other  acceptable  security  against 
potential  claims  for  destruction,  loss  of, 
or  injury  to  Sanctuary  resources  arising 
out  of  the  permitted  activities.  The 
amoimt  of  insurance  or  sec\uity  should 
be  commensurate  with  an  estimated 
value  of  the  Sanctuary  resources  in  the 
permitted  area.  A  copy  of  the  insurance 
pohcy  or  seciuity  instrument  shall  be 
submitted  to  the  Director. 


f«22.1C7   Certification  of  prMxisting 
leasM,  ItewMM,  pannits,  approvals,  otitar 
autttorialiona,  or  rights  to  conduct  a 


(a)  A  person  may  conduct  an  activity 
prohibited  by  §§  922.163  or  922.164  if 
such  activity  is  specifically  authorized 
by  a  valid  Federal,  State,  or  local  lease, 
pennit,  license,  approval,  or  other 
authorization  in  existence  on  (insert  the 
effective  date  of  these  regulations),  or  by 
any  valid  right  of  subsistence  use  or 
access  in  existence  on  (insert  the 
effective  date  of  these  regulations), 
provided  that: 

(1)  The  holder  of  such  authorization 
or  right  notifies  the  Director,  in  writing, 
witMn  90  days  of  (insert  the  effective 
date  of  these  regulations),  of  the 
existence  of  such  authorization  or  right 
and  requests  certification  of  such 
authorization  or  right; 

(2)  The  holder  complies  with  the 
other  provisions  of  this  §  922.167;  and 

(3)  The  holder  complies  with  any 
terms  and  conditions  on  the  exercise  of 
such  authorization  or  right  imposed  as 
a  condition  of  certification,  by  the 
Director,  to  adiieve  the  purposes  for 
which  the  Sanctuary  was  designated. 

(b)  The  holder  of  an  authorization  or 
ri{^  described  in  paragraph  (a)  of  this 
section  authorizing  an  activity 
prohibited  by  §922.163  or  §  922.164 
may  conduct  the  activity  without  being 
in  violation  of  applicable  provisions  of 
§  922.163  or  §  922.164,  pending  final 
agency  action  on  his  or  her  certification 
request,  provided  the  holder  is  in 
compliance  with  this  §922.167. 

(c)  Any  holder  of  an  authorization  or 
ri^t  described  in  paragraph  (a)  above 
may  request  the  Director  to  issue  a 
finding  as  to  whether  the  activity  for 
which  the  authorization  has  been 
issued,  or  the  right  given,  is  prohibited 
by  §922.163  or  §922.164,  thus  requiring 
certification  under  this  section. 

(d)  Requests  for  finHingn  or 
certifications  should  be  addressed  to  the 
Director,  Office  of  Ocean  and  Coastal 
Resource  Management;  ATTN: 
Sanctiiary  Superintendent,  Florida  Keys 
National  Marine  Sanctuary,  P.O.  Box 
500368,  Marathon,  FL  33050.  A  copy  of 
the  lease,  permit,  license,  approval,  or 
other  authorization  must  accompany  the 
request. 

(e)  The  Director  may  request 
additional  information  fi'om  the 
certification  requester  as  he  or  she 
deems  reasonably  necessary  to 
condition  appropriately  the  exercise  of 
the  certified  authorization  or  right  to 
achieve  the  purposes  for  which  the 
Sanctuary  was  designated.  The 
information  requested  must  be  received 
by  the  Director  within  45  days  of  the 
postmaik  date  of  the  request.  The 
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Director  may  seek  the  views  of  any 
persons  on  the  certification  request. 

(f)  The  Director  may  amend  any 
certification  made  imder  this  §  922.167 
whenever  additional  information 
becomes  available  justifying  such  an 
amendment 

(g)  Upon  c(Hnpletion  of  review  of  the 
authorization  or  right  and  information 
received  with  respect  thereto,  the 
Director  shall  communicate,  in  writing, 
any  decision  on  a  certification  request 
or  any  action  taken  with  respect  to  any 
certification  made  under  this  §  922.167, 
in  writing,  to  both  the  holder  of  the 
certified  lease,  permit,  license,  approval, 
other  authorization,  or  right,  and  Uie 
issuing  agency,  and  shall  set  forth  the 
reason(s)  fat  the  decision  or  action 
taken. 

(h)  Any  time  limit  prescribed  in  or 
established  imder  this  §  922.167  may  be 
extended  by  the  Director  for  good  cause. 

(i)  The  holder  may  appeal  any  action 
conditioning,  amending,  suspending,  or 
revoking  any  certification  in  accordance 
with  the  procedures  set  forth  in 
$922.50. 

(j)  Any  ammdmoit.  renewal,  or 
extension  made  after  (insert  the  efiisctive 
date  of  these  regulations),  to  a  lease, 
pennit,  license,  approval,  other 
authorization  or  right  is  subject  to  the 
provisioiis  of  $  922.49. 


(v)  24  degrees  25  minutes  north  latitude,  81 
degrees  50  minutes  west  longitude, 
(vi)  24  degrees  22  minutes  north  latitude, 

82  degrees  48  minutes  west  longitude, 

(vii)  24  degrees  37  minutes  north  latitude, 

83  degrees  6  minutes  west  longitude, 

(viii)  24  degrees  40  minutes  north  latitude, 
83  degrees  6  minutes  west  longitude, 

(ix)  24  degrees  46  minutes  north  latitude, 
82  degrees  54  minutes  west  longitude, 

(x)  24  degrees  44  minutes  north  latitude,  81 
degrees  55  minutes  west  longitude, 

(xi)  24  degrees  51  minutes  north  latitude, 
81  degrees  26  minutes  west  longitude,  and 

(xii)  24  degrees  55  minutes  north  latitude, 
80  degrees  56  minutes  west  longitude; 

(d)  then  follows  the  boundary  of 
Eveiglades  National  Park  in  a  southerly  then 
northeasterly  direction  through  Florida  Bay, 
Buttonwood  Sound,  Tarpon  Basin,  and 
Blackwater  Sound; 

(e)  after  Division  Point,  then  departs  from 
the  boimdaiy  of  Everglades  National  Park 
and  follows  the  western  shoreline  of  Manatee 
Bay,  Barnes  Sound,  and  Card  Sound; 

(f)  then  follows  the  southern  boundary  of 
Biscayne  National  Park  to  the  southeastern 
most  point  of  Biscayne  National  Park;  and 

(g)  then  follows  the  eastern  boundary  of 
Biscayne  National  Park  to  the  beginning 
point  specified  in  paragraph  (a). 

Appendix  II  ts  Subpart  P  of  Part  922— 
Rxfating  Manage—nt  Arm  bwrndaiy 
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^pandlx  I  to  Subpart  P  «f  Part  I 
Fkrlda  Kaxa  N^tanal  Marina  SaBCtoaiy 


(Appendix  based  on  Nocth  American  Datum 
of  1983) 


The  Existing  Management  Areas  are 
located  writhin  the  following  geographic 
boundary  coordinates: 

Natiimal  Oceanic  and  Atmospheric 
Administration,  Preexisting  National  Marine 
SanctuariaK 

Key  Largo  Management  Area  (Key  Largo 
Nati(mal  Marine  Stmctuary): 


Point 

LaMude 

LongMude 

1  

2 

3 

4 

5 ^ 

25»19.45^ 
25»16.02>l 
25'07.06'N 
24'S8XKrN 
25*0e.02ti 

8(n2UXm 
8(r06.07'W 
80*12.06^ 
80*19.06^ 
80*2S.2S'W 

The  boundary  of  the  Florida  Keys  National 
Marine  Sanctuary — 

(a)  begins  at  the  northaastemmost  point  of 
Biaoyne  National  Park  located  at 
apprmdmately  25  degrees  39  minutes  nocth 
latitude,  80  degree*  5  minutes  west 
longitude,  then  runs  eastward  to  tiw  300-foot 
isobath  located  at  approximately  25  degnes 

39  minutes  north  latinide,  80  degrees  4  Looe  Key  Management  Area  (Looe  Key 

m^utes  wrest  longitudr.  National  Marine  Sanctuary): 

(b)  ttami  runs  southward  and  connects  in 
succession  the  points  at  the  following 
coordinates: 

(i)  25  degrees  34  minutes  aarih  latitude,  80 
degrees  4  minutes  west  longitude, 

(ii)  25  d^rees  28  minutes  north  latitude, 
80  degrees  5  minutes  west  longitude,  and 

(iii)  25  degrees  21  minutes  north  latitude, 
80  degrees  7  minutes  west  longitude;  it  -.  j  c»  »     u- u      jiAruir-o      ■ 

(iv)  25 degrees  16 minutesnorth  latitude,        „  "'"^^^  ^^^'^  ^"^  ^^  Wildlife  Service: 
80  degraasT minutes  west  longitude;  Great  White  H«on  National  Wlldliie  Refuge 

(c)  Sen  runs  southwesterly  appnMdmating      (dmw  on  Uie  North  American  Datum  of 
the  300-foot  isobath  and  connects  in  *^^'= 

succession  the  points  at  the  following 
coordinates: 

(i)  25  decrees  7  minutes  nath  latitude,  80 
degraes  13  minutes  west  longitude, 

(ii)  24  degrees  57  minutes  north  latitude, 
80  degraes  21  minutes  west  longitude, 

(iii)  24  degrees  39  minutes  nOTth  latitude, 

80  degrees  52  minutes  west  longitude, 
(iv)  24  degrees  30  minutes  north  latitude, 

81  degrees  23  minutes  west  longitude. 


Poini 

Lattuds 

Longilude 

1 

2 

3 

4  

24*31 .62t< 
24'33.57'N 
24'34.15'N 
24*32.20ri 

SI-^-OOW 
81  "26.00^ 

e^•?3J0O^v^ 

81*23.0aW 

Poim 

Latituto 

Longitude 

1 

24*43.8t4 

81«4a6'W 

2 

24'43.8'N 

81*372W 

3 

2A'AQ2^ 

81*37.2^ 

4  

24*49.2^ 

81»19.81W 

5 „ 

24*48.0t4 

81»19.8W 

6 

24*4&0^l 

81*14.4^ 

w        *••••••••■■••••• 

24*49.2t4 

81*14.4'W 

8. 

9  . 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

SO 


24*49.27< 
24'43.8'N 
24*43.8t4 
24*43.21^ 
24«43.2tl 
24«42.8'N 
24'42.6'N 
24''41.4'N 
24''41.4'N 
24«43.2>l 
24'4AJ2n 
24«43.81^ 
24«43.8t4 
24*43.^N 
24*43.2^1 
24''43.8'N 
24*43^14 
24«43.?N 
24*43214 
24*42.614 
24*42.614 
24*41.414 
24*41.414 
24*40.814 
24*40.814 
24*41.414 
24*41.414 
24*40.814 
24*4&014 
24*39.614 
24*39.614 
24*36.014 
24*39.014 
24*37 J14 
24*37^14 
24*37.214 
24*37.214 
24*36.014 
24*36.014 
24*35.414 
24*35.414 
24*36.014 
24*36.014 


Longihide 


81*06.4^; 
81D8.4'W 
8ri4.4'W 
81'14.4'W 
81'16.2'W 
81'16.2'W 
81'21.0'W 
81*21.0TW 
81*22.2'W 
81*22.2'W 
81*22.8'W 
81*22J1W 
81*24.0'W 
81"24.0'W 
81'26.4'W 
81*26.4'W 
8l*27iW 
81*27.0^ 
81*29.4'W 
81*29.4'W 
81*30.6'W 
81*30.6'W 
81'31.2'W 
81*31.2W 
81*32.4'W 
81*32.4'W 
61*342KV 
81"34.21« 
81*35.4'W 
81*35.4'W 
61*36.0^ 
81*36.0^ 
81*37.2^ 
ei*372Vf 
61*37.8TW 
61*37.«'W 
81*40.?W 
81*40.2^ 
81*40.6^ 
81*40J^ 
81*42.0TW 
81*42iyW 
81*48J'W 


Key  West  National  WUdlife  Refuge: 


Point 

Laliluda 

LongiudB 

3  ZIZZ 

4  

24*4014 
24*4014 
24*2714 
24*2714 

81*49'W 
82*10TW 

81*40'W 

When  difisrential  Global  Positioning 
Sjrstems  data  becomes  available,  these 
coordinates  may  be  revised  by  Fadaral 
Kagiator  notice  to  reflect  the  increased 
accuracy  of  such  data. 

Appendix  in  to  Sidipart  P  of  Part  ess— 
midUfs  Mamvement  Area*  acoaaa 
fwtrictione 

Area  and  Access  Restrictions 

Bay  Keys:  No-motor  zone  (300  feet)  around 
one  Icey;  idle  speed  only/no-wake  zones  in 
tidal  creeks 

Boca  Grande  Key:  South  one-half  of  beach 
closed  (beach  above  mean  high  wrater 
closed  by  Department  of  Interior) 

Woman  Key:  Chie-half  of  beech  and  sand  spit 
on  southeast  side  closed  (beach  and  sand 
spit  above  mean  high  water  doeed  by 
Department  of  Interior) 
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Cayo  Agut  Keya:  Idle  ipaed  only/no-wake 

n>nes  in  all  navigible  tidal  creeks 
Cotton  Key.  No-motor  zone  on  tidal  flat 
Snake  Creek:  No-motor  zone  on  tidal  flat 
Cottrell  Key:  No-motor  zone  (300  feet)  around 

entire  k^ 
Little  Mullet  KBy.  No-aocess  bufliBr  zone  (300 

faet)  around  entire  key 
Big  Mullet  Key.  No-motor  zone  (300  feet) 

around  entire  key 
Crocodile  Lake:  No-access  buffer  zone  (100 

feet)  along  shoreline  between  March  1  and 

October  1 
Bast  Harbor  Kay.  No-access  buffer  zone  (300 

feet)  around  northernmost  island 
Lower  Harbor  Keys:  Idle  speed  only/no-wake 

zones  in  selected  tidal  creeks 
Eastern  Lake  Surprise:  Idle  speed  only/no- 
wake  zone  east  of  highway  U.S.  1 
Horseshoe  Key:  No-access  buffer  zone  (300 

feet)  around  main  island  (main  island 

closed  by  Department  of  Interior) 
Marquesas  Keys:  (i)  No-motor  zones  (300 

feet)  around  three  smallest  keys  on  western 

side  of  chain;  (ii)  no-access  buffer  zone 

(300  feet)  around  one  island  at  %vestem 

side  of  chain;  (ill)  idle  speed  only/no-wake 

zone  in  southwest  tidal  creek 
Tidal  flat  south  of  Mnvin  Key:  No-access 

bufier  zone  on  tidal  flat 
Mud  Keys:  (i)  Idle  speed  only/no-«vake  zones 

in  the  two  main  tidal  creeks;  (ii)  two 

smaller  creeks  on  west  side  closed 
Pelican  Shoal:  No-«cceas  buffer  zone  out  to 

50  meters  from  shore  between  April  1  and 

August  31  (shoal  closed  by  the  Florida 

Game  and  Freshwater  Fish  Commission) 
Rodriguez  Key:  No-motor  zone  on  tidal  flats 
Dove  Key:  No-motor  zone  on  tidal  flats;  area 

around  the  two  small  islands  closed 
Tavamier  Key:  No-motor  zone  on  tidal  flats 
Sawyer  Keys:  Tidal  creeks  on  south  side 

cloeed 
Snipe  Keys:  (i)  Idle  speed  only/no-wake  zone 

in  main  tidal  creek;  (ii)  no-motor  zone  in 

all  other  tidal  creeks 
Upper  Harbor  Key:  No-access  buSsr  zone 

(300  feet)  aroimd  entire  key 
East  Content  Keys:  Idle  speed  only/no-wake 

zones  in  tidal  creeks  between 

southwrestemmost  keys 
West  Content  Keys:  Idle  speed  only/no-wake 

zones  in  selected  tidal  creeks;  no-access 

buffer  zone  in  one  cove 
Utde  Crane  Key:  No-accees  buffer  zone  (300 

feet)  around  entire  key 

AppewUx  IV  to  Sobpait  P  ef  Put  tU— 


aerial  photos,  charts,  and  Geographic 
Information  Systems  data)  is  located  within 
the  following  geographic  boundary 
coordinates: 

Western  Sambos 


Conch  Reef 


Point 

Latitude 

Longitude 

1 

24*33.70'  N 
24*2170'  N 
24*28.50'  N 
24*33.50'  N 

81*40.80' W 

2 
3 

4 

81*41.90'W 
81*43.70' W 
81*43.10' W 

When  differential  Global  Positioning 
Systems  data  becomes  available,  these 
coordinates  may  be  revised  by  Federal 
Register  notice  to  reflect  the  increased 
accuracy  of  such  data. 

Appendix  V  to  Subpart  P  of  Part  922— 
Sanctnary  Preaerratiaii  Areas  Boundaiy 
Coerdinates 

The  Sanctuary  Presovation  Areas  (SPAs) 
(based  on  North  American  Datum  of  1983, 
aerial  photos,  charts,  and  Geographic 
Information  Sjrstems  date)  are  located  within 
the  following  geographic  boundary 
coordinates: 

Alugator  Reef 


Point 

Laililude 

Longibide 

1 

2 

4 

24*50.8'  N 
24*50.4'  N 
24*50.7'  N 
24*51.1' N 

80*36.8' W 
80*37.3' W 
80*37.6' W 
80*37.5' W 

Catch  and  release  Ashing  by  trolling  only 
is  allowed  in  this  SPA. 

Carysfort/South  Carysfort  Reef 


Pom 

Latitude 

LongRude 

1 
2 
3 

4 



25*13.6'  N 
25*1 1.9' N 
25*12.2'  N 
25*14.0'  N 

80*12.2- W 
80*12.8' W 
80*13.8' W 
80*12.7' W 

PoM 

LatNude 

LongNudB 

1  ..._ 

2 

3 

4 

24*54.6'  N 
24*54.3'  N 
24*54.2' N 
24*54.5'  N 

80*37.6' W 
80*37  J' W 
80*37.7' W 
80*37  8' W 

Cheeca  Rocks 


One  Ecological  Reserve    the  Western 
Sambos  Ecological  Reaerve — is  designated  in 
the  area  of  Western  Sambos  reef.  NOAA  has 
committed  to  designating  a  second  Ecological 
Reserve  widiin  tvro  years  from  issuance  of 
this  plan  in  the  area  of  the  Dry  Tortugas.  The 
establishment  of  a  Dry  Tortugas  Ecological 
Reserve  wU  be  proposed  by  a  notice  of  rvicciijc  Dat^^u 

propoeed  rulemaking  with  a  proposed  owfiN!>  rA  I W1 

boundary  determined  through  a  joint  effort 
among  the  Sanctuary,  and  the  National  PniL 
Service,  pursuant  to  a  public  process 
involving  a  team  consisting  of  managers, 
scisntisU,  conservationists,  and  affected  user 
groups. 

The  Western  Sambos  Ecological  Reserve 
(based  on  North  American  Datum  of  1983, 


Poini 

Latitude 

Lbngilude 

1 

24*41.5' N 
24*41.1' N 
24*40.6'  N 
24*41.1' N 

80*57  7' W 

2.... 
3.... 

4  .... 

80*57.5' W 
80*58.4' W 
80*58.6' W 

Point 

Latitude 

LongNude 

1    •••••••••••••••■•••••»• 

2 

3 

24*57.5'  N 
24*57.4'  N 
24*57.0'  N 
24*56.9'  N 

80*27.4' W 
80*27.3' W 
80*27  7' W 

4 

80*27  6' W 

Catch  and  release  Ashing  by  trolling  only 
is  allowed  in  this  SPA. 

Davis  Reef 


romi 

Lattude 

Longitude 

1 

24*56.6'  N 
24*55.3'  N 
24*56.1' N 
24*55.4'  N 

80*30  3' W 

? 

80*30  O'W 

3 

4 

80*30.4' W 
80*30  7' W 

Dry  Rocks 


Point 

Longitude 

1 

25*7.6'  N 
25V.4'  N 
25*7.3' N 
25*7.4'  N 

80*1 7.9' W 

2... 
3... 

••• •••••■>•«••••••••• 

80*17.7' W 
80*17  B-W 

^   ••••••••■■■••■••■••••••• 

80*18.1' W 

Grecian  ROCKS 

- 

• 

romi 

i:atHude 

LongRude 

1     ■••••••••••••«*»■•••■••• 

2 

3 , 

mn 

z  zzzz 

80*18.2' W 
80*17.9' W 

Bo-las' W 

80*18.6' W 

5 

B01&6'W 

Eastern  Dry  Rocks 


Point 

Lattude 

Longitude 

2 

24*27.9'  N 
24*27.7'  N 
24*27.5'  N 
24*27.7"  N 

81*50.5' W 
81*50  4' W 

3 

81*50.6' W 
81*5a8'W 

The  Elbow 


rOint 

Latitude 

Longitude 

1 

25*9.1' N 
25*8.9' N 
25*8.1' N 
25*a8'N 

80*15.4'  W 

2 

3 -■- 

80*15.1' W 
80*15  7' W 

4... 



80*15.7' W 

French  Reef 


fOVn 

Latitude 

Longiude 

1  •«••■■■■••••■•■■•■•■•■•• 
fc  ••••••••■■■•••••••••■••■ 

3 

25*?  2' N 
25*1 .8' N 
25*2.3' N 

80*20.6' W 
80*21  .O'W 
80*21.2' W 

f 

PC 

1  ... 
2... 
3... 
4... 



1P( 

1 

2 

3  .......~ 

Pe 

1    ••••••••■• 

V  •••••••••• 

4 

PC 

1  ^. 
2... 
3... 
4... 

■•••■•• 

Po 

1  _. 
2... 
3... 
4  ... 

■•••••• 
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Hen  and  Chickens 


rOMli 

Latitude 

Longitude 

1  

24*56.4'  N 
24*56.2' N 
24*55.7'  N 
24*55.9'  N 

80*32.9' W 

&    ■■••■■•>■•■■•■■•■••••••• 

3 

4 

80*32.7' W 
80*33.1' W 
80*33  J' W 

LooeKey 

Point 

1 

Latitude 

Longitude 

24*33.2' N 
24*32.6'  N 
24*32.5'  N 
24*33.1'  N 

81*24.2'W 

^  ■■•■•••••••>••••••••■••• 

81*24J'W 
81*24.7'W 
81*24.8' W 

MOLASSES  Reef 

IPoM 

Longitude 

3  Zl    ZT^Z. 

25*0.9' N 
25*0.7'  N 
25*0.2' N 
25*0.7'  N 

80*22.4' W 
80*22.0' W 
80*22.8' W 
80*22.8' W 

Newfound  Harbor  Key 

Point 

Latitude 

Longitude 

1  >»——»*—«»—««>»*— 

2  ..—..- 

4 

24*37.1'  N 
24*36.7'  N 
24*36.8'  N 
24*36.9'  N 

81*23.3' W 
81*23.8'W 
81*?3.3'W 
81*23.9' W 

ROCK  KEY 

Latitude 

Longitude 

3  ZZZZZZ. 

24*27.5'  N 
24*27.3'  N 
24*27.2'N 
24*27.5'  N 

81*51 .3' W 
81'51.2'W 
81  •51 .5' W 
81*51 .6' W 

Sand  KEY 

PoM 

Latitude 

Longitude 

2  ZZZIZIZ. 

4 

24*27.6'  N 
24*27.0'  N 
24*27.0'  N 
24*27.6'  N 

81*53.1'  W 
81*53.1' W 
81*52.3' W 
81*52.3' W 

Catch  and  release  fishing  by  trolling  only 
is  allowed  in  this  SPA. 

Sombrero  KEY 


Point 

Latitude 

Longitude 

1    ••••••••••••••••*••■•••• 

3  ZZ'ZZZZ. 

24*37.9'  N 
24*37.4'  N 
24*37.2'  N 

81*6.8'W 
81*6.1' W 
81^.0'W 

Catch  and  release  fishing  by  trolling  only 
is  allowed  in  this  SPA. 

When  differential  Global  Positioning 
Systems  data  becomes  available,  the 
coordinates  for  all  these  areas  may  be  revised 


by  Fedvel  Regiatar  notice  to  reflect  the 
increased  accuracy  of  such  data. 

Appmdix  VI  to  Subpart  P  of  Part  922— 
Spedal-Uae  Areas  Boundary 
CiKHdiiiatet  and  Use  Designations 

The  Special-use  Areas  (based  on  North 
American  Datum  of  1983]  are  located  within 
the  following  geographic  boundary 
coordinates: 

Ck)NCH  Reef  (Research  Only) 


Point 

Latitude 

Longitude 

1 

2 

4  ZZZ'ZZZ 

24*56.8'  N 
24*57.0'  N 
24*57.2'  N 
24*57.5'  N 

80*272' W 
80*27.0' W 
80*27.5-  W 
80*27.4'  W 

Eastern  Sambos  (Research  Only) 

Latitude 

Longitude 

1 

2 

3 

4 

24*29.4'  N 
24*29.7'  N 
24*29.5'  N 
24*29.8'  N 

81  •39.3' W 
81*402' W 
81*39.6' W 
81*39.7' W 

LOOE  KEY  (RESEARCH  ONLY) 

Point 

Latitude 

Longitude 

1          ~     

2 

4  ZZZZZZZ. 

24*34.1'  N 
24*34.0'  N 
24*33.8'  N 
24*34.0' N 

81*23.3' W 
81*23.2' W 
81*23.8'W 
81*23.9' W 

Tennessee  Reef  (Research  Only) 

Point 

Latitude 

LongXude 

1 

2 

3 

4 

24*45.9'  N 
24*45.7'  N 
24*46.0'  N 
24*462'  N 

80*45.6'  W 
80*45.4' W 
80*44.9' W 
80*45.1'  W 

Appendix  VD  to  Solquut  P  of  Part 
922— Areas  To  Be  Avoided  Boondaiy 
Coordinates 

In  the  Vidaity  of  die  Florida  Keys 

.  (Reference  Charte:  United  States  11466,  27th 
Edition — September  1, 1990  and  United 
States  11450. 4th  Edition— August  11, 1990.) 


Point 

Latitude 

Longitude 

1  - 

25*45.00'  N 

80*06.10' W 

2.. 

>••■•••••••  »•••••««?£• 

25*38.70' N 

80*02.70' W 

3.. 

■  »•■■■•••■»•••■■■•■• 

25*22.00' N 

80*03.00- W 

4>. 

•••»••••••»•••••••••• 

25*0020' N 

80*13.40' W 

5... 

24*37.90'  N 

80*47.30'  W 

fi 

24*2920' N 
24*22.30' N 

81*17.30- W 

7... 



81*43.17' W 

8... 

••••••••••••••••••••• 

24*2a00'N 

81*43.17' W 

9... 

•  ■•■••«•*•••■•  =±ssss 

24*2a70'N 

81*43.50'W 

10. 

••••••«M • 

24*29.80'  N 

81*43.17' W 

11  . 

^. ^^ 

24*33.10'  N 

81*35.15' W 

12. 

■•••■••••••••••••••••a 

24*33.60' N 

81*26.00' W 

13. 

••••■••••••••■••••••a 

24*3820' N 

81*07.00'W 

14. 

.  »..•••••■  .  •.•*M— . 

24*4320' N 

80*5320- W 

KOHil 

Latitude 

LongRuds 

15 

16 

17  „... 

18 

19 

20 

24*46.10-  N 
24*51.10- N 
24*5750-  N 
25*09.90- N 
25*24.00-  N 
25*31.50- N 
25*39.70-  N 
25-45.00-  N 

80*46.15' W 
80^37.10'  W 
80*27.50- W 
80»1620'W 
80*09.10- W 
80*07  00- W 

21  

22  „ 

80*06  J5-W 
80*06.10- W 

In  die  Vidnity  of  Key  West  HaAor 

(Reference  Chart:  United  States  11434, 21st 
Edition— August  11, 1990.) 


Point 

Latitude 

Longitude 

23 

24 _... 

25 

2d  »•••••••.••.•.—.... 

27 

28 

29 

24*27.95'  N 
24-23.00-  N 
24*26.60- N 
24*27.75'  N 
24*29.35'  N 
24*29.35'  N 
24*27.95'  N 

81*48.65' W 
81*53.50' W 
81*58.50-  W 
81*55.70- W 
81*53.40' W 
81  "50.00' W 
81*48.65' W 

Area  SarnNinding  the  MarqiMua  Keys 

(Refsrenoe  Chart:  United  States  11434,  21st 
Edition— August  11, 1990.) 


Point 

Lstitude 

Longftude 

30 

31 

32 

33 

34 

36 

36 

37 

38 

38 

40  -.1 _. 

41 .....: 

42 

24*26.60'  N 
24*23.00-  N 
24*23.60-  N 
24*3450- N 
24*43.00-  N 
24*38.31' N 
24*37.91'  N 
24*36.15'  N 
24*34.40-  N 
24*33.44-  N 
24*3120- N 
24*28.70- N 
24*26.60-  N 

81*5656' W 
82*0350' W 
82*2750- W 
82^3750- W 
82*2650- W 
81*S4.06'W 
81*53.40'W 
81*51.78'W 
81*50.60'W 
81*49.73' W 
81*52.10' W 
81*5650- W 
81*5955'W 

Area  SuiTeaiidiiig  tiw  Dvy  Tortogaa  Islands 

(Reference  Chart:  United  States  11434,  21st 
Edition— August  11, 199a) 


1 

Point 

Latitude 

Longitude 

43  _ 

24*3250' N 
24*32.00'  N 
24*39.70'  N 
24*45.60-  N 
24*45.60-  N 
24*4250-  N 
24*3950- N 
24*35.60'  N 
24*32.00-  N 

82*5350- W 

44  _ 
45_ 
46.. 
47  „ 
48 

1  i  ! 

Ml 

1    I    : 

i  i  1 

83*00.05- W 
83*00.05' W 
82*54.40' W 
82*4720- W 
82*43.90- W 

49- 
50- 
51  .. 



82*43.90- W 
82*46.40' W 
82*5350- W 

Appendix  vm  to  Sdbpart  P  of  Fait  I 
Marine  Lifs  Rule  (as  Exoarptad  fnm 
diqilBr  46-42  of  the  Fksida  AdminiatratiTe 
Code] 

46-42.001    Purpose  and  Intent;  Designation 

of  Restricted  Species;  Definition  of 

"Marine  Life  Species." 
46-t2.002    Definitions. 
46-42.003    Prohibition  of  Harvest 

Longspine  Urchin,  Bahama  Starfish. 
46-42.0035    Live  Landing  and  Live  Well 

Requirements. 
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Harvest  in  Biscayne  National 

Size  Limits. 
Bag  Limits. 
Cammercia]  Season.  Harvest 


46-t2.0036 

Park.* 
46-42.004 
46-42.005 
46-42.006 

Limits. 
46-42.007    Gear  Specifications  and 

Prohibited  Gear. 
46-42.006    UveRock.** 
46-42.009    Prohibition  on  the  Taking, 

Destruction,  or  Sale  of  Marine  Corals  and 

Sea  Fans. 

**  Part  42.0036  was  not  reproduced 
because  it  does  not  apply  to  the  Sanctuary. 

**  Part  42.008  was  not  reproduced  because 
it  is  regulated  pursuant  to  $  922.163(aM2)(ii). 

46-42.001    Purpose  and  latent;  Designation 
of  Restricted  Species;  Definition  of  "Marine 
Life  Species". 

(iMa)  The  piupose  and  intent  of  this 
diapter  are  to  protect  and  conserve  Florida's 
tropical  marine  life  resources  and  assure  the 
mnriniiing  health  and  abundance  of  these 
species.  Ine  further  intent  of  this  chapter  is 
to  assure  that  harvesters  in  this  fishery  use 
nonlethal  methods  of  harvest  and  that  the 
fish,  invertebrates,  and  plants  so  harvested  be 
maintained  alive  for  the  maximum  possible 
oonservatian  and  ecoaomic  benefits. 

(b)  It  is  the  express  intent  of  the  Marine 
Fisheries  Conunission  that  landing  of  live 
rock  propagated  through  aquaculture  will  be 
allowed  pursuant  to  the  provisions  of  this 
chapter. 

(2)  The  following  fish  species,  as  they 
occur  in  waters  of  the  state  and  in  fsdnal 
Exclusive  Economic  Zcme  (EEZ)  waters 
adjacent  to  state  waters,  are  hereby 
designated  as  restricted  species  pursuant  to 
Section  37001(20).  Florida  Statutes: 

(a)  Mocay  eels— Any  species  of  the  Family 
Muraenidae. 

(b)  Snake  eels-^Any  species  of  the  Genera 
Myrkhthys  and  MyropUs  of  die  Family 
Ophichthidae. 

(c)  Toadfish— Any  species  of  the  Family 
Batrachoididae. 

(d)  Frogflsh— Any  species  of  the  Family 
Antennariidae. 

(a)  Batfish— Any  species  of  the  Family 
Ogcocaphalidae. 

(f)  Clingfisb— Any  species  of  the  Family 
Gobtesoddae. 

(g)  Trumpetfiab— Any  species  of  the 
Family  AuJostomidae. 

(h)  Conietfish— Any  species  of  the  Family 
Fistulariidae. 

(i)  Hpefish/seahoises    Any  species  of  the 
Family  Syngnathidae. 

(0  HanJet/seabaii — Any  species  of  the 
Family  Secnnidae,  except  groupers  of  the 
genera  Epinephalus  and  Mycteroperca,  and 
leabass  of  the  genus  Centropristis. 

(k)  Basslets — Any  species  of  the  Family 
Grammistidae. 

(1)  Cardinalfish— Any  species  of  the  Family 
Apogonidae. 

(m)  High-hat,  )addmi{»-fish.  Spotted  drum, 
Cubiqru — Any  species  of  the  genus  Equetiis 
of  the  Family  Sciaenidae. 

(n)  Reef  Croakers — ^Any  of  the  species 
Odontodon  dentex. 

(o)  Sweepers— Any  species  of  the  Family 
Pempherididae. 

(pi  Butterflyfish— Any  species  of  the 
Family  Chaetodontidae. 


(q)  Angelfish — Any  species  of  the  Family 
Pomacanthidae. 

(r)  Damselfish — Any  species  of  the  Family 
Pmnacentridae. 

(s)  Hawkfish— Any  species  of  the  Family 
Cirrhitidae. 

(t)  Wrasse/hogfisK/razorfish — ^Any  species 
of  the  Family  Labridae,  except  hogfish. 
Lachnolaimus  maximus. 

(u)  Parrotfish— Any  species  of  the  Family 
Scaridae. 

(v)  Jawfish— Any  species  of  the  Family 
Opistognathidae. 

(w)  Blennies — ^Any  species  of  the  Families 
Qinidae  at  Blennlidae. 

(x)  Sleepers — ^Any  species  of  the  Family 
Eleotrididae. 

(y)  Gobies — ^Any  species  of  the  Family 
Gobiidae. 

(z)  Tangs  and  surgeonfish — Any  species  of 
the  Family  Acanthuridae. 

(aa)  Filefishytriggerfish — ^Any  species  of  the 
Family  Balistes,  except  gray  triggerfish, 
Balistidae  capriscus. 

(bb)  Trunkfish/cowfish — ^Any  species  of 
the  Family  Ostraciidae. 

(cc)  Pufiisrfish/burTfish/balloonfish— Any 
of  the  followring  species: 

1.  Bailoonfisb— Diodon  holocanthus. 

2.  Sharpnose  pufEsr— Canthigaster  rostrate. 

3.  Striped  burrfish— Chilomycterus 
schoepfi. 

(3)  The  following  invertebrate  species,  as 
they  occur  in  waters  of  the  state  and  in 
fisderal  Excliuive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters,  are  hereby 
designated  as  restricted  species  pursuant  to 
Section  370.01(20),  Florida  SUtutes: 

(a)  Sponges— Any  species  of  the  Class 
Dnnospongia,  except  sheepswool,  yellow, 
grass,  ^ove,  finger,  wore,  reef,  and  velvet 
sponges.  Order  Dictyocaratida. 

(b)  Upside-down  jellyfish — ^Any  species  of 
the  Genus  Cassiopeia. 

(c)  Siphonophoies/hydroids — ^Any  species 
of  the  Class  Hydrozoa,  except  fire  corals. 
Order  Milleporina. 

(d)  Soft  corals— Any  species  of  the 
Subclass  Octocorallia,  except  sea  Cans 
Goigonia  flabellum  and  Go^onia  ventalina. 

(e)  Sea  anemones — Any  species  of  the 
Orders  Actinaria,  Zoanthidea, 
Corallimorpharia,  and  Ceriantharia. 

(f)  Featherduster  worms/calcareous 
tubeworms — ^Any  species  of  the  Families 
Sabellidae  and  Serpulidae. 

(g)  Star-shells — Any  of  the  species  Astraea 
americana  or  Astraea  phoebia. 

(h)  Nudifatanchs/sea  slugs— Any  species  of 
the  Subclass  Opisthobranchia. 
(i)  Filedams — ^Any  species  of  the  Genus 


(j)  Octopods — ^Any  species  of  the  Order 
Octopoda,  except  the  common  octopus, 
OctoJMdus  vulgaris. 

(k)  Shrimp — Any  of  the  following  species: 

1.  Cleaner  shrimp  and  peppermint 
shrimp— Any  species  of  the  Genera 
Periclimenes  or  Lysmata. 

2.  Craal  shrimp— Any  species  of  the  Genus 
Stenopus. 

3.  Snapping  shrimp— Any  species  of  the 
Genus  Alpheus. 

(1)  Crabs — Any  of  the  following  species: 
1.  Yellowline  arrow  crab — Stenorhynchus 
seticomis. 


2.  Furcate  spider  or  decorator  crab— 
Stenodonops  fiircata. 

3.  Thinstripe  hermit  crab— Clibanarius 
vittatus. 

4.  Polkadotted  hermit  crab— Phimochirus 
operculatus. 

5.  Spotted  porcelain  crab— Porcellana 
sayana. 

6.  Nimble  spray  or  urchin  crab— Percnon 


7.  False  arrow  crab— Metoporfaaphis 
calcaiata. 

(m)  Starfish— ^Any  spades  of  the  Class 
Asteroidea,  except  the  Bahama  starfish, 
Oreaster  reticulatus. 

(n)  Brittlestars— Any  spedes  of  the  Class 
Ophiuroidea. 

(0)  Sea  urchins— Any  spedes  of  the  Class 
Echinoidea.  except  longspine  luchin. 
Diadema  antillarum.  and  sand  dollars  and 
sea  biscuits.  Order  Clypeasteroida. 

(p)  Sea  cucumbers— Any  species  of  the 
Class  Holothuroidea. 

(q)  Sea  lillies— Any  spedes  of  the  Class 
CMnoidea. 

(4)  The  following  spedes  of  plants,  as  they 
occur  in  waters  of  the  state  and  in  federal 
Exdusive  Economic  Zone  (EEZ)  waters 
adjacent  to  state  waters,  are  hereby 
designated  as  restricted  species  pursuant  to 
Section  370.01(20),  Florida  Statutes: 

(a)  Caulerpa— ^Any  species  of  the  Family 
Caulerpaceae. 

(b)  Halimeda/mermaid's  fiu/mermaid's 
shaving  brush— Any  spedes  of  the  Family 
Halimedaceee. 

(c)  Coralline  red  algae— Any  spedes  of  the 
Fandly  Corallinaceae. 

(5)  For  the  purposes  of  Section 
370.06(2)(d),  Florida  Statutes,  the  term 
"marine  life  species"  is  defined  to  mean 
those  spedes  designated  as  restricted  spedes 
in  subsections  (2),  (3),  and  (4)  of  this  rule. 

Specific  Authority  370.01(20).  370.027(2). 
370.06(2Kd),  F.S.  Law  Implemented 
370.01(20),  370.025,  370.027,  370.06(2)(d), 
F.S.  History-^ew  1-1-91,  Amended  7-1- 
92, 1-1-95. 

46-42.002    Definitions.— As  used  in  this 
rule  chapter 

(1)  "Barrier  net."  also  known  as  a  "fence 
net,"  means  a  seine  used  beneath  the  surfeca 
of  the  water  by  a  diver  to  enclose  and 
concentrate  tropical  fish  and  which  may  be 
made  of  either  nylon  or  monofilament. 

(2)  "Drop  net"  means  a  small,  usually 
drcular,  net  with  weights  attached  along  the 
outer  edge  and  a  single  float  in  the  center, 
used  by  a  diver  to  endose  and  concentrate 
tropicd  fish. 

(3)  "Hand  held  net"  means  a  landing  or  dip 
net  as  defined  in  Rule  46-4.002(4],  except 
that  a  pcntion  of  the  bag  may  be  constructed 
of  dear  plastic  material,  rather  than  mesh. 

(4)  "liwest"  means  the  catching  or  taking 
of  a  marine  organism  by  any  means 
whatsoever,  followed  by  a  reduction  of  such 
organism  to  possession.  Marine  organisms 
that  are  cau^t  but  immediately  returned  to 
the  water  free,  alive,  and  unharmed  are  not 
harvested.  In  addition,  temporary  possession 
of  a  marine  animal  tot  the  purpose  of 
measuring  it  to  determine  compliance  with 
the  minimum  or  maximum  size  requirements 
of  this  chapter  shall  not  constitute  harvesting 
stich  animal,  provided  that  it  is  measured 
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immediately  after  takiqg,  and  immediately 
returned  to  the  water  &ee,  alive,  and 
unharmed  if  undersire  or  oversize. 

(5)  "Harvest  for  commercial  purposes" 
means  the  taking  or  harvesting  of  any  tropical 
ornamental  marine  life  species  or  tropical 
ornamental  marine  plant  for  purposes  of  sale 
or  with  intent  to  sell.  The  harvest  of  tropical 
(vnamental  marine  liflB  species  or  tropical 
ornamental  marine  plants  in  excess  of  the  bag 
limit  shall  constitute  prima  facie  evidence  of 
intent  to  sell 

(6)  "Land,"  when  used  in  connection  with 
the  harvest  of  marine  organisms,  means  the 
physical  act  of  bringing  the  harvested 
(Kganism  ashore. 

(7)  "Live  rock"  means  rock  with  living 
marine  organisms  attached  to  it 

(8)  "Octocoral"  means  any  erect, 
nonencrtisting  species  of  the  Subclass 
Octocorallia,  except  the  species  Gorgonia 
flabelltmi  and  Goigonia  ventalina. 

(9)  "Slurp  gun"  means  a  self-contained, 
handheld  device  that  captures  tropical  fish 
by  rapidly  drawing  seawater  containing  such 
fish  into  a  closed  chamber^ 

(10)  "Total  length"  means  the  length  of  a 
fish  as  meaauied  from  the  tip  of  the  snout  to 
the  tip  of  the  tail. 

(11)  "Trewl"  means  a  net  in  the  form  of  an 
elongated  bag  with  the  mouth  kept  open  by 
various  means  and  fished  by  being  towed  or 
dragged  on  the  bottom. 

"Roller  frame  tnwl"  meens  a  trawl  with  all 
of  the  following  features  and  specifications: 

(a)  A  rectangular  rigid  frame  to  keep  the 
mouth  of  the  trawl  open  while  being  towed. 

(b)  The  lower  horizontal  beam  of  the  frame 
has  rollers  to  allow  the  trawl  to  roll  over  the 
bottom  and  any  obstructions  while  being 
towed. 

(c)  The  trawl  opening  is  shielded  by  a  grid 
of  vertical  ban  spaced  no  more  than  3  inches 
apart. 

(d)  The  trawl  is  towed  by  attaching  a  lin» 
or  towing  cable  to  a  tongue  located  above  or 
at  the  center  of  the  upper  horizontal  beam  of 
the  frame. 

(e)  The  trawl  has  no  doors  attached  to  keep 
the  mouth  of  the  trawl  open. 

(12)  "Tropical  fish"  means  any  species 
included  in  subsection  (2)  of  Rule  46-42.001, 
or  any  part  thereof 

(13)  "Tropical  ornamental  marine  lifis 
species"  means  any  species  included  in 
subeections  (2)  or  (3)  of  Rule  46-42.001,  or 
any  part  thereof. 

(14)  "Tropical  ornamental  marine  plant" 
means  any  species  included  in  subsection  (4) 
of  Rule  46-42.001. 

Specific  Authority  370.027(2),  F.S.  Law 
Implemented  370.025,  370.027,  F.S. 
History— New  1-1-91,  Amended  7-1-92, 
1-1-95. 

46-42.003    Prohibition  of  Harvest: 
Longspine  Urchin,  Bahama  Starfish. — No 
person  shall  harvest,  possess  while  in  or  on 
the  waters  of  the  state,  or  land  any  of  the 
following  species 

(1)  Longspine  urchin,  Diadema  antillarum. 

(2)  Bahama  starfish,  Oreaster  reticulatus. 
Specific  Authority  370.027(2),  F.S.  Law 

Implemented  370.025,  370.027.  F.S. 
Histoiy-^ew  1-1-91.  Amended  7-1-92. 


46-42.0035    Live  Landing  and  Uve  Well 
Requirements 

(1)  Each  person  harvesting  any  tropical 
ornamental  marine  life  species  or  any 
tropical  ornamental  marine  plant  shall  land 
such  marine  organism  alive. 

(2)  Each  person  harvesting  any  tropical 
(xnamental  marine  life  species  or  any 
tropical  ornamental  marine  plant  shall  have 
aboard  the  vessel  being  used  for  such  harvest 
a  continuously  circulating  live  well  or 
aeration  or  oxygenation  system  of  adequate 
size  and  capacity  to  maintain  such  harvested 
marine  organisms  in  a  healthy  condition. 

Specific  Authority  370.027(2),  F.S.  Law 
Implemented  370.025,  370.027,  F.S. 
History-^ew  7-1-92. 

46-42.004    Size  LimiU 

(1)  Angelfishes. — 

(a)  No  person  harvesting  for  commercial 
pvirposes  shall  harvest,  possess  while  in  or 
on  the  waters  of  the  state,  or  land  any  of  the 
following  species  of  angelfish,  of  total  length 
less  than  that  set  forth  below: 

1.  One-and-one-half  (IVt)  inches  for 

a.  Gray  angelfish  (Pomacanthus  arcuatus). 

b.  French  angelfish  (Pomacanthus  paru). 

2.  One-and-three-quarters  (IVi)  inches  for 

a.  Blue  angelfish  (Holacanthus 
bermudensis). 

b.  Queen  angelfish  (Holacanthus  ciliaris). 

3.  Two  (2)  inches  tot  rock  beauty 
(Holacanthus  tricolor). 

(b)  No  person  shall  harvest,  possess  while 
in  or  on  the  waters  of  the  state,  or  land  any 
angelfish  (Family  Pomacanthidae),  of  total 
length  greater  than  that  specified  below: 

1.  Ei^t  (8)  inches  for  angelfish,  except 
rock  brauty  (Holacanthus  tricolor). 

2.  Five  (5)  inches  for  rock  beauty. 

(c)  Except  as  provided  herein,  no  person 
shall  purchase,  sell,  or  exchange  any 
angelfish  smaller  than  the  limits  specified  in 
paragraph  (a)  or  larger  than  the  limits 
specified  in  paragraph  (b).  This  prohibition 
shall  not  apply  to  angelfish  legally  harvested 
outside  of  state  waters  or  federal  Exclusive 
Economic  Zone  (EEZ)  wraters  adjacent  to  state 
waters,  which  angelfish  are  entering  Florida 
in  interatete  or  international  commerce.  The 
burden  shall  be  upon  any  person  possessing 
such  angelfish  for  sale  or  exchange  to 
esteblish  the  chain  of  possession  from  the 
initial  transaction  after  harvest,  by 
appropriate  recaipt(s),  bill(s)  of  sale,  or  biU(s) 
of  lading,  and  any  customs  receipts,  and  to 
show  that  such  angelfish  originated  from  a 
point  outside  the  waters  of  the  Stete  of 
Florida  or  federal  Exclusive  Economic  Zone 
(EEZ)  waters  adjacent  to  Florida  waters  and 
entered  the  stete  in  interstate  or  international 
commerce.  Failure  to  maintain  such 
documentation  or  to  prtxnptly  produce  same 
at  the  request  of  any  duly  authorized  law 
enforcement  officer  shall  constitute  prima 
fecie  evidence  that  such  angelfish  were 
harvested  from  Florida  waters  or  adjacent 
EEZ  waters  for  purposes  of  this  paragraph. 

(2)  Butterflyfishes.— 

(a)  No  person  harvesting  for  commercial 
purposes  shall  harvest,  possess  while  in  at 
on  the  waters  of  the  state,  or  land  any 
butterflyfish  (Family  Chaetodontidae)  of  total 
length  less  than  one  (1)  inch. 

(b)  No  person  shall  harvest,  possess  while 
in  or  on  the  waters  of  the  state,  or  land  any 


butterflyfish  of  total  hngth  ywtar  dm  4 
inches. 

(3)  Gobies — No  penon  shall  harveat, 
poaaess  while  in  or  on  the  watars  of  die  stete, 
or  land  any  gobie  (Family  Gobiidae)  of  total 
length  greater  than  2  inches. 

(4)  )awfixhe»— No  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the  stete, 
or  land  any  jawfish  (Family  Opistognathidae) 
of  total  length  greater  than  4  inches. 

(5)  Spotfin  and  Spanish  hogfish  — 

(a)  No  person  shall  harvest,  possess  while 
in  or  on  the  waters  of  this  stete,  or  land  any 
Spanish  hogfish  (Bodianus  rufus)  of  total 
length  less  than  2  inches. 

(b)  No  pnson  shall  harvest,  possess  while 
in  or  on  the  waters  of  this  state,  or  land  any 
Spanish  hogfish  (Bodianus  rufus)  or  spotfin 
hogfish  (Bodianus  pulchellus)  of  total  length 
greater  than  8  inches. 

Specific  Authority  370.027(2),  F.S.  Law 
Implemented  370.025,  370.027,  F.& 
History— New  1-1-91,  Amended  7-1-92. 1- 
l-fl5. 

46-42.005    Bag  limit 

(1)  Except  as  provided  in  Rule  46-42.006 
or  subsections  (3)  or  (4)  of  this  rule  (46- 
42.005)  no  person  shall  harvest,  possets 
while  in  or  on  the  waters  of  the  state,  or  land 
more  than  20  individuals  per  day  of  tropical 
ornamental  marine  life  species,  in  any 
combination. 

(2)  Except  as  provided  in  Rule  46-42.006, 
no  person  shall  harvest,  possess  while  in  or 
on  the  waters  of  the  state,  or  land  more  than 
one  (1)  gallon  per  day  of  tropical  ornamental 
marine  plante,  in  any  combination  of  species. 

(3)  Except  as  provided  in  Rule  46-42.006, 
no  person  shall  harvest,  possess  while  in  or 
on~the  waters  of  the  state,  or  land  more  than 
5  angelfishes  (Family  Pomacanthidae)  pv 
day.  Each  angelfish  shall  be  counted  for 
purposes  of  the  20  individual  bag  limit 
specified  in  subsection  (1)  of  this  rule  (46- 
42-005). 

(4)(a)  Unless  the  season  is  closed  purauant 
to  paragraph  (b),  no  person  shall  harvest, 
possess  while  in  or  on  the  waters  of  the  state, 
or  land  more  than  6  colonies  per  day  of 
octocorals.  Each  colony  of  octocoral  or  part 
thereof  shall  be  considered  an  individual  of 
the  species  for  purposes  of  subsection  (1)  of 
this  rule  (46-42-005)  and  shall  be  counted 
for  purposes  of  the  20  individual  beg  limit 
specified  therein.  Each  person  harvesting  any 
octocoral  as  authorized  by  this  rule  (46—42- 
005)  may  also  harvest  substrate  within  1  inch 
of  the  perimeter  of  the  holdfast  at  the  base 
of  the  octocoral,  provided  that  such  substrate 
remains  attached  to  the  octocoral. 

(b)  If  the  harvest  of  octocorals  in  federal 
Exclusive  Economic  Zone  (EEZ)  watere 
adjacent  to  state  waters  is  closed  to  all 
harvesters  prior  to  September  30  of  any  year, 
the  season  for  harvest  of  octocorals  in  state 
waters  shall  also  close  until  the  following 
October  1,  upon  notice  given  by  the  Secretary 
of  the  Department  of  Environmental 
Protection,  in  the  manner  provided  in 
s.l20.52(16)(d),  Florida  Statutes. 

Specific  Authority  370.027(2),  F.S.  Lav 
hnplemented  370.025,  370.027,  F.S. 
History — New  1-1-91,  Amended  1-1-95. 
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46-42.006    Cooinieicial  Smmd.  Harvsst 
Limits 

(1)  Bxcspt  M  provided  in  Rule  4m- 
42.008(7),  no  person  shall  harvest,  possess 
while  in  or  on  the  waters  of  the  state,  «'  land 
quantities  of  tropical  ornamental  marine  lifls 
species  or  tropical  cvnamental  marine  plants 
in  excess  of  the  bag  limits  established  in  Rule 
46-42.005  unless  such  person  possaises  a 
valid  saltwater  products  license  with  both  a 
marine  liis  fishery  endorsement  and  a 
restricted  species  endorsement  issued  by  the 
Department  of  Environmental  Protection. 

(2)  Persons  harvesting  tropical  ornamental 
marine  life  species  or  tropical  ornamental 
marine  plants  for  commercial  purposes  shall 
have  ■  season  that  begins  on  October  1  of 
each  year  and  continues  through  September 
30  of  the  following  year.  These  persons  shall 
not  harvest,  possess  while  in  or  on  the  waters 
of  the  state,  or  land  tropical  ornamental 
marine  liCs  spades  in  excess  of  the  following 
limits: 

(a)  A  limit  of  75  angelfish  (Family 
Pooiacanthidae)  per  person  per  day  cr  150 
■wylffah  per  vessel  per  day,  whichever  is 
leas. 

(b)  A  limit  of  75  butterflyfishes  (Family 
aiaetodontidae)  per  vessel  per  day. 

(c)  There  shall  be  no  limits  on  the  harvest 
for  commercial  purposes  of  octocorals  unless 
and  until  the  season  for  all  harvest  of 
octocorals  in  fisderal  Exclusive  Economic 
Zone  (BBZ)  waters  ad|acent  to  state  waters  is 
doeed.  At  such  time,  the  season  for  harvest 
of  octocorals  in  state  waters  shall  also  doae 
until  the  followring  October  1,  upon  notice 
given  by  the  Secretary  of  the  Department  of 
Environmental  Protection,  in  the  manner 
provided  in  Section  120.52(ieKd),  Florida 
Statutes.  Each  person  harvesting  any 
octocoral  as  authorized  by  this  rule  may  also 
harvest  substrate  within  1  inch  of  the 
perimeter  of  the  holdfMt  at  the  bese  of  the 
octocoral,  provided  that  such  substrate 
raouins  attached  to  the  octoooraL 

(d)  A  limit  of  400  giant  Caribbean  or  "pink- 
tipped"  anemones  (Genus  Condylactus)  per 
vessel  per  day. 

Spedfic  Authority  370.027(2),  F.S.  Law 
Implemented  37a025. 370.027,  F.S. 
History^-New  1-1-01,  Amended  7-1-02, 1- 
1-«S. 

46-42.007    Gear  Specifications  and 
Prohibited  Gear 

(1)  TIm  folknring  types  of  gear  shall  be  the 
only  types  allowed  far  the  harvest  of  any 
tropical  fish,  whether  from  state  waters  or 
from  federal  Exclusive  Economic  Zone  (EEZ) 
waters  adiacent  to  state  waters: 

(a)  Hand  held  net 

(b)  Barrier  net,  vrith  a  mesh  size  not 
evriieriing  V«  inch  stretched  mesh. 

(c)  Drop  net,  %vith  s  mesh  size  not 
nirnodlng  V«  inch  stretched  mesh. 

(d)  Shi^  gun. 

(e)  Quinakiine  may  be  used  far  the  harvest 
of  tropical  fish  if  the  person  using  the 
rhemiral  or  poasessing  the  chemical  in  or  on 
the  waters  of  the  state  meets  each  of  the 
following  conditions: 

1.  The  person  also  possesses  and  m«infiiin« 
aboard  any  vessel  used  in  the  harvest  of 
tropical  fish  whth  quinaldine  a  special 
activity  license  authorizing  the  use  of 


quinaldine,  issued  by  the  Division  of  Marine 
Resources  of  the  Department  of 
Environmental  Protection  pursuant  to 
Section  370.08(8),  Florida  Statutes. 

2.  The  quinaldine  possessed  or  applied 
while  in  m  on  the  %raters  of  the  state  is  in 
a  diluted  fonn  of  no  more  than  2% 
concentration  in  solution  with  seawater. 
Prior  to  dilution  in  seawater,  quinaldine  shall 
only  be  mixed  with  isoprt^yl  alcohol  or 
ethanol. 

(f)  A  roller  frame  trawl  operated  by  a 
person  possessing  a  valid  live  bait  shrimping 
license  issued  by  the  Department  of 
Environmental  Protection  pursuant  to 
Section  370.15,  Florida  Statutes,  if  such 
tropical  fish  are  taken  as  an  inddental 
bycatch  of  shrimp  lawfully  harvested  with 
such  trawl. 

(g)  A  trawl  meeting  the  following 
spedfications  used  to  collect  live  specimens 
of  the  dwarf  seahorse.  Hippocampus 
zosterae,  if  towed  by  a  vessel  no  greater  than 
15  feet  in  length  at  no  greater  than  idle  speed: 

1.  The  trawl  opening  shall  be  no  larger 
than  12  inches  by  48  inches. 

2.  The  trawl  shall  weigh  no  more  than  5 
pounds  wet  when  weighed  out  of  the  water. 

(2)  This  rule  shall  not  be  construed  to 
prohibit  the  use  of  any  bag  or  container  used 
solely  for  storing  collected  specimens  or  the 
use  of  a  single  blunt  rod  in  conjimdion  with 
any  allowable  gear,  which  rod  meets  each  of 
the  following  specifications: 

(a)  The  rod  shall  be  made  of  nonferrous 
metal,  fiberglass,  or  wood. 

(b)  The  rod  shall  be  no  longer  than  36 
inches  and  have  a  diameter  no  greater  than 
V*  inch  at  any  point. 

(3)  No  person  sliall  harvest  in  or  from  stats 
waters  any  tropical  fish  by  or  with  the  use 
of  any  gear  other  than  those  types  specified 
in  subsection  (1):  provided,  Imwever,  that 
tropical  fish  harvMted  as  an  inddental 
bycatch  of  other  spedes  lawfully  harvested 
for  commercial  purposes  with  other  types  of 
gear  shall  not  be  deemed  to  be  harvested  in 
violation  of  this  rule,  if  the  quantity  of 
tropical  fish  so  harvested  does  not  exceed  the 
beg  limits  established  in  Rule  46-42.005. 

Specific  Authority  370.027(2),  F.S.  Law 
Implemented  370.025,  370.027,  F.S. 
Histary-i4ew  1-1-91,  Amraded  7-1-02. 
1-1-95. 

46-42.000    Prohibition  on  the  Taking, 
Destruction,  or  Sale  of  Marine  C«als  and  Sea 
Fans;  Exception;  Repeal  of  Section  370.114. 
Florida  Sututes 

(1)  Except  as  provided  in  subsection  (2).  no 
person  shall  takis,  attempt  to  take,  or 
othenvise  destroy,  or  sell,  or  attempt  to  sell, 
any  sea  fan  of  the  spedes  Gorgcmia  Qabellum 
(v  of  the  species  Gragonia  ventalina.  or  any 
hard  or  stony  craal  (Order  Scleractinia)  or 
any  fire  coral  (Genus  Millepora).  No  person 
shall  possess  any  such  fresh,  undeaned,  or 
uncurod  sea  fan.  hard  or  stony  coral,  or  fire 
coral. 

(2)  Subsection  (1)  shall  not  apply  to: 

(a)  Any  sea  fan,  hard  or  stony  anal,  or  fire 
coral  legially  harvested  outside  of  state  waters 
or  federal  Exclusive  Economic  Zone  (EEZ) 
waters  adjacent  to  state  waters  and  entering 
Florida  in  interstate  or  intenutional 
commerce.  The  burden  shall  be  upon  any 


person  possessing  such  spedes  to  establish 
the  chain  of  possession  from  the  initial 
transaction  after  harvest,  by  appropriate 
receipt(s).  bill(s)  of  sale,  or  bin(s)  of  lading, 
and  any  customs  receipts,  and  to  show  that 
such  spedes  originated  bom  a  point  outside 
the  waters  of  the  State  of  Florida  or  federal 
Exdusive  Economic  Zone  (EEZ)  adjacent  to 
state  waters  and  entered  the  state  in  interstate 
or  international  commerce.  Failure  to 
maintain  such  documentation  or  to  promptly 
produce  same  at  the  request  of  any  duly 
authorized  law  enfwcement  officer  shall 
constitute  prima  fade  evidence  that  such 
spedes  were  harvested  from  Florida  wraters 
in  violation  of  this  rule. 

(b)  Any  sea  fan,  hard  or  stony  coral,  or  fire 
coral  harvested  and  possessed  pursuant  to 
permit  issued  by  the  Department  of 
Enviitmmental  Protection  for  scientific  or 
educational  purposes  as  authorized  in 
Section  370.10(2),  Florida  Statutes. 

(c)  Any  sea  fan,  hard  or  stony  coral,  or  fire 
coral  harvested  and  possessed  pursuant  to 
the  aquacultured  live  rock  {Movisions  of  Rule 
46-42.008(3)(a)  or  pursuant  to  a  Live  Rock 
Aquaculture  Permit  issued  by  the  National 
Marine  Fisheries  Service  under  50  CFR  Part 
638  and  meeting  the  following  requirements: 

1.  Persons  possessing  these  spedes  in  or  on 
the  waters  of  the  state  shall  also  possess  a 
state  submerged  lands  lease  for  live  rock 
aquaculture  and  a  Department  of 
Enviroomental  Protection  permit  for  live  rock 
culture  deposition  and  removal  or  a  faderal 
Live  Rock  Aquaculture  Permit  If  the  person 
possessing  these  spedes  is  not  the  person 
named  in  the  documents  required  herein, 
then  the  person  in  such  possession  shall  also 
possess  written  permission  from  the  person 
so  named  to  transport  aquacultured  live  rock 
pursuant  to  this  exception. 

2.  The  nearest  office  of  the  Florida  Marine 
Patrol  shall  be  notified  at  least  24  hours  in 
advance  of  any  transport  in  or  on  state  waters 
of  aquacultured  live  nxk  pursuant  to  this 
exception. 

3.  Persons  possessing  these  species  off  the 
water  shall  maintain  and  produce  upon  the 
request  of  any  dtily  authorized  law 
enforcement  officer  sufficitat  documentation 
to  establish  the  chain  of  possession  bom 
harvest  on  a  state  submoged  land  lease  for 
live  rock  aquaculture  or  in  adjacent  Exdusive 
Economic  Zone  (EEZ)  waters  pursuant  to  a 
taderal  Live  Rock  Aquaculture  Permit 

4.  Any  sea  fan,  hard  or  stony  coral,  or  fire 
coral  huvested  pursuant  to  Rule  46- 
42.008(3Xa)  shall  remain  attached  to  the 
cultured  rock. 

Specific  Authority  370.027(2),  F.S.;  Section 
6,  Chapter  83-134.  Laws  of  Horida,  u 
amended  by  Chapter  84-121,  Laws  of 
Florida.  Law  Implemented  370.025,  370.027, 
F.S.;  Section  6.  Chaptw  83-134,  Laws  of 
Florida,  as  amended  by  Chapter  84-121, 
Laws  of  Florida.  Histny— New  1-1-95.2222. 

PARTS  920  AND  937-{REMOVED] 

18.  Under  the  authority  of  16  U.S.C. 
1431  et  seq..  Parts  929  and  937  are 
removed. 

(FR  Doc  97-1870  Filed  1-24-47;  10:50  am] 
I  coot  »1»-1»# 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-6M1-1] 

Policy  on  the  Issuance  Of  Comforl/ 
Status  Letters 

L  IntroductkiB 

The  Enviroamental  Protection  Agenqr 
{"EPA"  or  "Agency")  defines 
brownfields  as  abandoned,  idled,  or 
under-used  industrial  and  conunendal 
facilities  where  expansion  or 
redevelopment  is  complicated  by  real  or 
perceived  environmental 
contamination.  A  party  interested  in 
brownfield  property  ("properties"  or 
"sites")  is  concerned  primarily  with 
whether  or  not  the  property  has 
environmental  contamination,  and  if  it 
does,  what  are  the  potential  associated 
liabilities  and  costs  of  cleaning  up 
existing  contamination.  Equipped  with 
this  information,  a  party  can  noake  an 
informed  decision  regarding  the 
purchase  and/or  development  of  the 
brownfield  property. 

EPA  hopes  to  provide  a  measure  of 
"comfort"  by  helping  an  interested 
party  to  better  imderstand  the  potential 
for  or  actual  EPA  involvement  at  a 
brownfield  property.  This  policy 
describes  the  most  common  situations 
about  which  parties  inquire  and  the 
type  of  information  or  comfort  EPA  may 
provide  to  parties  to  assist  them  in 
assessing  the  probability  of  incurring 
liability  under  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
("CERCLA"  or  "Superfund").  It  is  not 
EPA's  intention  to  become  involved  in 
typical  private  real  estate  transactions. 
Rather,  EPA  intends  to  limit  the  use  of 
such  comfort  to  where  it  may  facilitate 
the  cleanup  and  redevelopment  of 
brownfields,  where  thoe  is  the  realistic 
perception  or  probability  of  incurring 
Superfund  liability,  and  where  there  is 
no  other  mechanism  available  to 
adequately  address  the  party's  concerns. 
The  policy  contains  four  sample 
comfort/status  letters  which  address  the 
most  common  inquiries  for  information 
that  EPA  receives  regarding 
contaminated  or  potentially 
contaminated  properties. 

n.  Backgroand 

On  January  25, 1995.  EPA  annoimced 
its  BroMmfields  Action  Agenda  wdiich 
outlined  the  Agency's  activities  and 
plans  to  encourage  and  facilitate  the 
cleanup  and  reuse  of  brownfields.  As 
part  of  this  Agenda,  the  Office  of  Site 
Remediation  Enforcement  ("OSRE") 
focused  on  the  identification  of  barriers 
to  cleanup  and  reuse  posed  by  federal 


environmental  liability.  In  particular. 
OSRE  concentrated  its  efforts  on  the 
liability  barriers  posed  by  Superfimd's 
requirements  to  identify,  assess,  and 
cleanup  the  nation's  high  priority 
hazardous  waste  sites. 

Uncertainty  about  potential 
contamination  and/or  Superfimd 
liability  may  prevent  otherwise 
interested  parties  firom  purchasing  or 
redeveloping  brownfields.  To  allay  the 
fear  of  potential  federal  pursuit  of 
parties  for  cleanup  of  brownfields,  EPA 
may  provide  varying  degrees  of  comfort 
by  communicating  EPA's  intentions 
toward  a  particular  piece  of  property. 
Comfort  may  range  from  a  formal  l^al 
agreement  containing  a  covenant  not  to 
sue  which  releases  a  party  from  liability 
for  cleanup  of  existing  contamination  to 
Agency  policy  statements  regarding  the 
exercise  of  EPA's  enforcement 
discretion  as  it  relates  to  specific  site 
drcmnstances  or  activities  of  a  party. 

m.  Policy  Statement 

This  policy  is  designed  primarily  to 
assist  parties  who  seek  to  cleanup  and 
reuse  brownfields.  EPA  headquarter^ 
and  regional  offices  often  receive 
requests  bora  parties  for  some  level  of 
comfort  that  if  they  purchase,  develop, 
or  operate  on  brownfield  property,  EPA 
will  not  pursue  them  for  the  costs  to 
clean  up  any  contamination  resiilting 
from  the  previous  use.'  EPA  believes 
that  the  majority  of  the  concerns  raised 
by  these  parties  can  be  addressed 
through  the  dissemination  of 
information  known  by  EPA  about  a 
specific  property  and  an  explanation  of 
what  the  information  means  to  EPA.  - 
While  the  sample  comfort/statu«  letters 
do  not  account  for  every  possible 
situation,  EPA  believes  that  the  letters 
contained  in  this  policy  will  address  the 
most  common  requests  for  comfnt 
Facts  and  circumstances,  however,  will 
vary  and  information  may  be 
disseminated  through  difiierent  means 
including  other  written  pommimication, 
pubUc  or  individual  meetings,  or 
reference  to  public  information 
repositories  and  EPA  databases. 

Comfort/status  letters  are  provided 
solely  for  informational  purposes  and 
relate  only  to  EPA's  intent  to  exercise  its 
response  and  enforcement  authorities 
imder  Superfund  at  a  property  based 
upon  the  information  presently  known 
to  EPA.  EPA  encourages  the  release  of 
as  much  information  as  possible  to 
enable  the  party  to  better  understand  the 
potential  applicability  of  CERCLA  to 
individual  parcels  of  property  and  make 
informed  decisions.  For  example.  EPA 


may  need  to  take  Superfund  action  at 
the  property  if  conditions  at  the 
property  change,  or  if  new  information 
becomes  available  indicating  that 
present  conditions  warrant  a  Superfund 
response.  With  the  exception  of  sharing 
information  already  contained  in  EPA's 
files,  the  letters  generally  are  not 
intended  to  express  EPA's  opinion  as  to 
possible  contamination  or  extent  of 
contamination  at  the  property  or 
provide  any  information  on  obligations 
associated  with  ownership  or  operation 
of  the  site.  Additionally,  the  letters  are 
not  intended  to  limit  or  affect  EPA's 
authority  under  CERCLA  or  any  other 
law  or  provide  a  release  from  CERCLA 
UabiUty. 

Upon  receiving  a  request  from  an 
interested  party  for  information  about 
their  circumstances,  regional  offices 
may  issue  comfort/status  letters,  at  their 
discretion,  when  there  is  a  realistic 
poception  or  probability  of  incurring 
Superfund  liability  and  such  comfort 
will  fecilitate  the  cleanup  and 
redevelopment  of  a  brownfield  property, 
and  there  is  no  other  mechanism 
available  to  adequately  address  the 
party's  concerns.  EPA  believes  that 
these  comfort/status  letters  are  not 
necessary  or  appropriate  for  typical  real 
estate  transactions.  With  the 
information  provided  by  EPA.  the  party 
inquiring  about  the  property  can  decide 
.whether  the  riA  of  EPA  action  is 
enough  to  forego  involvement,  whether 
to  proceed  as  planned,  whether 
additional  investigation  into  site 
conditions  is  necessary,  or  whether 
further  information  from  EPA  or  other 
agencies  is  needed.  This  policy  is  not 
intended  to  supersede  EPA's  "Policy 
Against  No  Action  Assiirances."^ 
Because  these  letters  do  not  provide 
assurance  of  no  action,  approval  of  the 
Assistant  Administrator  of  the  Office  of 
Enforcement  and  Compliance  Assurance 
is  not  required. 

EPA  has  developed  four  sample 
comfort/status  letters  to  address  the 
most  conmion  inquiries  received 
regarding  brownfield  properties.  The 
letters  are  structured  with  opening  and 
closing  paragraphs  applicable  to  all 
scenarios  falling  under  that  category  of 
letter.  Regions  may  then  choose  and 
combine  the  applicable  substantive 
paragraphs  to  tailor  the  sample  letter  to 
address  a  party's  particular  request. 


■  Th«  tarms  "purchase"  and  "opetate'*  alao  may 
nfer  to  la 


'Tlie  Agency's  "Policy  Against  No  Action 
Aaaurances"  issued  November  16, 1984,  reeffinns 
EPA's  policy  against  giving  deGnitive  auurances 
outside  the  context  ofa  formal  enforcement 
(Mocaeding  that  EPA  will  not  proceed  %rith  a 
particular  enforcement  response.  Oinsistent  with 
that  policy,  EPA  may  only  provide  site-specific,  no 
action  assurances  with  the  approval  of  the  Assistant 
Administrator  of  the  Office  of  Enforcement  and 
Compliance  Assurance. 


UMI 
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Directions  also  are  found  within  the 
description  of  the  letters  and  within  the 
body  of  each  letter.  A  brief  sununaiy  of 
the  sample  letters  is  found  below. 

•  1)  A  "No  Previous  Federal 
Superfund  Interest  Letter"  may  be 
provided  to  parties  when  there  is  no 
historical  evidence  of  federal  Superfund 
program  involvement  with  the  property/ 
site  in  question  (i.e.,  site  is  not  found  in 
the  CERCLA  information  system 
database,  also  known  as  the 
Comprehjsnsive  Environmental 
Response,  Compensation,  and  liability 
Information  System  or  "CERCUS"): 

•  2)  A  "No  Current  Federal 
Superiimd  Interest  Letter"  may  be 
provided  when  the  property/site  either 
has  been  archived  and  is  no  longer  part 
of  the  CERCLIS  inventory  of  sites,  has 
been  deleted  from  the  National 
Priorities  List  ("NPL"),  or  is  situated 
near,  but  not  within,  the  defined 
boundaries  of  a  CERCLIS  site; 

•  3)  A  "Federal  Interest  Letter"  may 
be  provided  at  sites  where  EPA  either 
plans  to  respond  in  some  manner  or 
already  is  responding  at  the  site.  This 
letter  is  intended  to  inform  the  recipient 
of  the  status  of  EPA's  involvement  at  the 
property.  Additionally,  language  is 
included  to  respixid  to  requests 
regarding  the  appUcability  of  Agency 
Superfund  policy,  regulation  or 
lukCLA  statutory  provision  to  a  party 
or  particular  set  of  circumstances;  and, 

•  4)  A  "SUte  Action  Letter"  may  be 
provided  when  the  state  has  the  lead  for 
day-to-day  activities  and  oversight  of  a 
response  action  (e.g.,  deferred  sites.) 

Sample  letters  are  appended  to  this 
policy  as  Appendix  A.  The  relationship 
between  the  sample  letters  is  depicted 
in  the  table  in  Appendix  B.  Regions  are 
encouraged  to  tailor  the  letters  to  fit 
region-specific  protocols  or  site-specific 
conditions. 

IV.  Sample  Comfort^Statns  Letters 

•  No  Previous  Superfund  Interest  Letter 

This  letter  introduces  and  explains 
the  purpose  of  CERCLIS  and  may  be 
sent  when  the  property  described  by  the 
interested  party  is  not  located  in  active 
or  archived  CEXCLIS  records.  The 
purpose  of  the  letter  is  to  inform  the 
redpimt  that,  to  the  best  of  EPA's 
knowledge,  the  property  described  in 
the  request  has  never  been  addressed 
imder  EPA's  Superfund  program,  nor 
are  there  current  plans  to  do  so. 
Regions,  generally,  should  not  interpret 
a  request  for  a  No  Previous  Superfund 
Interest  Letter  as  notification  that  the 
site  should  be  entered  into  CERCLIS. 

Because  EPA  does  not  have  any 
information  about  the  property,  die 
letter  does  not  express  any  opinion  as  to 


possible  contamination  at  the  property 
or  appropriate  usage  of  the  property. 
Additionally,  EPA  is  not  in  a  position  to 
determine  what  obligations  are 
associated  with  ownership  or  operation 
of  the  property  under  any  present  or 
fiitme  environmental  or  ouer  federal, 
state  or  local  statute,  regulation  or 
principle  of  common  law.  The 
interested  party  is  encouraged  to  contact 
the  appropriate  state  agency  for  further 
information  regarding  the  state's 
intention  toward  the  property.  Regions 
are  encouraged  to  chwJc  with  c^er 
program  offices  to  determine  whether 
any  enforcement  action  is  planned  or 
ongoing  and,  if  so,  coordinate  within 
their  region  before  deciding  how  and 
when  to  respond  to  the  inquiry. 

•  No  Current  Superfund  Interest  Letter 

The  No  Current  Superfund  Interest 
Letter  is  intended  for  properties  a)  that 
have  been  archived  and  removed  from 
the  CERCLIS  inventory  of  Superfund 
sites;  b)  where  either  iH  or  part  of  the 
NPL  site  has  been  deleted  following 
EPA's  deletion  policies  ("Deletion  from 
the  NPL"  40  CFR  300.425(e)  or  "Partial 
Deletion  of  Sites  Listed  on  the  National 
Priorities  List"  published  in  the  Federal 
Register  on  November  1, 1995,  60  FR 
55466):  or,  c)  situated  in  the  vicinity  of 
but  currently  not  ctmsidered  part  of  the 
CERCLIS  site  (e.g.,  is  adjacent  to  the 
site).  The  purpose  of  the  letter  is  to  let 
the  recipient  know  that  EPA's 
Superfund  program  does  not  anticipate 
taking  any/additional  response  action 
(which  could  include  enforcement 
action  if  the  Potentially  Responsible 
Party  ("PRP")  search  and/or  cost 
recovery  has  been  completed),  and  the 
basis  for  its  dedsion.  llie  letter  also 
refers  the  party  to  additional  sources  of 
information  such  as  EPA's 
administrative  record  and  the 
appropriate  state  agency. 

The  No  Currant  Supofimd  Interest 
Letter  is  divided  into  three  sections. 
Section  I  addresses  archived  properties 
and  describes  the  conditions  under 
which  EPA  archives  a  site.  EPA's  policy 
towards  these  sites,  and  the 
circumstances  under  which  EPA  would 
revisit  an  archived  site.  EPA  archives  a 
site  when  the  site  assessment  event, 
removal  event,  or  enforcement  activity 
has  been  completed.  EPA  will  archive  a 
site  if  a)  no  contamination  was  found  at 
the  site;  b)  the  site,  while  contaminated, 
neither  met  the  criteria  for  inclusion  on 
the  NPL  nor  required  any  EPA  response 
action;  or,  c)  contamination  was 
removed  quickly  without  the  need  to 
place  the  site  on  the  NPL;  and  d)  EPA 
has  completed  its  cost  recovery  action 
for  the  site.  CERCLIS  is  updated  to 
reflect  the  archiving  of  the  propoty. 


Regions  should  select  (me  of  the 
appropriate  reasons,  as  described  here 
and  in  the  sample  letter,  for  the  decision 
to  archive  the  property  and  add  it  to  the 
opening  and  closing  paragraphs  (see 
letter  iat  additional  instructions.)  This 
section  of  the  letter  provides  comfort  by 
conveying  that  EPA's  e}q>ectation,  based 
upon  current  information,  is  not  to  take 
further  steps  to  list  the  site  on  the  NPL 
or  to  take  any  other  CERCLA  response 
action. 

Sectirai  n  of  the  letter  focuses  on  sites 
deleted  from  the  NPL  and  properties 
located  in  the  vicinity  of  a  HRRrirlS  site. 
Paragraphs  (a)  and  (b)  of  Section  II 
addivsses  inquiries  regarding  fiill  or 
partial  deletions  of  NPL  sites  and  is 
appropriate  if  1)  the  portion  of  the 
Superfund  site  is  marked  for  deletion  in 
CERCLIS  and  the  state  concurs  with 
EPA's  decision  to  delete  the  portion  of 
the  site  or  2)  after  consultation  with  the 
state  and  a  thirty  day  public  comment 
period,  the  entire  site  is  marked  lot 
deletion  in  CERCLIS.  (Refer  to  the 
sample  letter  for  specific  directions).  A 
site  or  portion  of  a  site  is  deleted  from 
the  NPL  when  "no  further  response  is 
appropriate"  (see  40  CFR  300.425(e)). 
No  further  response  is  appropriate  when 
responsible  parties  or  EPA  has 
completed  all  response  actions,  or  when 
a  remedial  investigation  shows  "no 
significant  threat."  Either  EPA  or  a 
petition  from  any  perscHi  may  initiate 
the  deleti(ui  process. 

Paragraph  (c)  of  Section  n  addresses 
a  property  that  is  in  the  vicinity  of  a 
CERCLIS  site  but  currenUy  is  not 
aSacted  by  the  release  of  hazardous 
substances  (e.g.,  a  site  may  be  known  as. 
the  J(Hies  Industrial  Paric  but  the  release 
affects  only  a  portion  of  the  industrial 
park  property).  Paragraph  (c)  is 
appropriate  when  EPA  has  sufficient 
informati(m  regarding  the  level  and 
extent  of  contaminaticm  at  a  site  to 
determine  that  the  property  is  not  part 
of  the  release.  When  a  site  is  listed  in 
CERCLIS,  EPA  generally  deUneates  the 
release  of  hazardous  substances  as  a 
geographical  area  and  defines  the  site  by 
reference  to  that  area.  Thus,  the  actual 
release  is  not  limited  to  that  property 
but  either  may  extend  beycmd  the 
property  due  to  contaminant  migration 
or  may  not  occupy  the  full  extent  of  the 
property. 

Section  in  provides  language  when 
EPA  has  ccnnpiled  an  Administrative 
Record  for  the  site.  If  the  regional  office 
has  compiled  an  Administrative  Record 
for  the  site,  please  add  Section  m  to  any 
of  the  above-mentioned  scenarios. 

Under  the  situations  addrened  in  this 
letter,  EPA  is  not  in  a  position  to 
provide  any  opinion  on  the  appropriate 
use  of  the  property  or  obligations 
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associated  with  ownership  or  operation 
of  the  property  under  any  present  or 
future  environmental  or  other  federal 
law  or  regulation  or  principle  of 
conunon  law.  The  letter  recommends 
that  the  interested  party  to  contact  the 
appropriate  state  agency  for  further 
information  regarding  the  state's 
intention  toward  the  property.  Before 
sending  this  letter,  regions  are 
encouraged  to  check  with  other  program 
offices  to  determine  whether  any 
enforcement  action  is  planned  or 
ongoing  and,  if  so,  coordinate  with  the 
appropriate  regional  program  offices 
before  deciding  how  and  when  to 
respond  to  the  inquiry. 

•  Fedwal  Superfund  Interest  Letter 

When  a  site  is  in  the  Superfimd 
evaluation  or  response  phase,  the  most 
important  assistance  EPA  can  provide 
an  interested  party  may  be  information 
about  current  Superfund  activities. 
When  the  site  is  found  in  CERCLIS  site 
inventory,  a  regional  office  may  issue  a 
Federal  biterest  Letter  to  explain  what 
actions  have  been  taken  by  EPA  toward 
the  remediation  of  a  particular  site  (e.g., 
site  sampling,  removal  action).  The 
letter  also  may  indicate  whether  EPA 
anticipates  further  action  at  a  site  and 
the  type  of  action  anticipated.  In 
addition  to  the  opening  paragraph,  there 
are  four  parts  to  the  Federal  htterest 
Letter.  Section  I  of  the  letter  provides 
the  recipient  with  the  status  of  the 
property — ^whether  the  property  is  or 
may  be  part  of  CERCLIS/NPL  site. 
SecticHi  n  describes  EPA's  planned  or 
ongoing  activities  (e.g.,  preliminary 
assessment,  removal,  or  remedial 
design).  Federal  Interest  Letters  may  be 
considered  for  sites  in  the  CERCLIS  site 
inventory,  including  those  on  the  NPL 
or  eligible  for  the  NPL,  sites  undergoing 
a  federal  EPA  removal  action, 
undergoing  federal  EPA  ranedial  action, 
or  where  B'A  has  incurred  or  will  incur 
response  costs. 

Section  in  of  the  Federal  Interest 
Letter  provides  language  regarding  the 
application  of  an  QPA  Superfund  policy, 
(JCkCLA  statutory  provision  or 
regulation  to  a  party's  particular  set  of 
circumstances.  As  stated  in  the  policy 
and  of  particular  importance  to  Section 
m  of  tha  Fednal  Interest  Letter  is  the 
limitation  on  issiiing  comfort/status 
letters  to  situations  where  the  requesting 
party  provides  informaticui  shoMong  that 
1)  a  pro)ect  found  to  be  in  the  public 
interest  (e.g.,  an  economic 
redevelopment  project)  is  hindered  or 
the  value  of  a  property  is  affscted  by  the 
potential  for  Suporfimd  lialnlity,  and  2) 
there  is  no  other  mechanism  available  to 
adequately  address  the  party's  concerns 
other  than  a  letter  from  EPA  with  a 


statement  regarding  the  appUcability  of 
a  specific  Superfund  poUcy,  statutory 
provision  or  regulation.  These  criteria 
should  be  met  before  a  region  considers 
sending  the  party  a  Federal  Interest 
Letter.  In  response  to  such  requests, 
regions  should  evaluate  the  information 
provided  and  respond,  as  appropriate, 
with  Section  III  of  the  Federal  Interest 
Letter  attaching  a  copy  of  the  relevant 
poUcy  or  statutory/regulatory  language 
to  the  letter. 

Section  IV  provides  language  for  the 
closing  paragraph  appropriate  for  all 
sections  of  the  letter.  This  section  of  the 
letter  also  encourages  the  region  to 
include  pertinent  fact  sheets  (or  any 
other  relevant  information)  and  refers 
the  party  to  the  administrative  record 
repository. 

•  State  Action  Letter 

The  State  Action  Letter  is  intended  to 
provide  comfort  at  sites  where  EPA  may 
have  either  no  current  Superfund 
involvement  or  a  secondary  role  imder 
the  state's  (or  territory,  commonwealth 
or  tribe)  lead  of  site  activities.  A  state 
may  participate  in  such  activities  as 
lead  agency  through  a  cooperative 
agreement  ("CA")  between  the  state  and 
region.  A  state  and  region  also  may 
develop  a  Memorandum  of  Agreement 
("MOA")  in  which  the  region  and  the 
state  articulate  the  roles  each  will  have 
regarding  the  cleanup  of  contaminated 
properties. 

Ine  State  Action  Letter  seeks  to 
advise  parties  that  EPA  does  not  intend 
to  take  federal  action  tmder  CERCLA 
when  the  state  has  the  primary  role  of 
overseeing  cleanups  pursuant  to  either 
state  or  federal  requirements  and,  where 
appropriate,  the  parties  performing  the 
cleanup  are  working  cooperatively 
uiuier  state  direction.  EPA,  however, 
may  consider  taking  action  at  a  site  if  it 
receives  new  information  about  site 
conditions  requiring  federal  action  or 
the  responding  party  and  the  state  are 
unwilling  or  imable  to  ensure 
compliance  with  the  negotiated 
agreement  between  the  state  and 
responding  party  or  the  state  and  EPA. 

Regions  may  respond  with  a  State 
Action  Letter  to  two  difi««nt  types  of 
inquiries.  The  first  type  of  inquiry  may 
be  from  a  state  requesting  that  EPA  send 
a  State  Action  Letter  regarding  a 
particular  site.  Whenever  possible  and 
appropriate,  regions  should  seek  to 
provide  a  letter  respcHisive  to  the  state's 
request.  The  second  type  of  inquiry  may 
be  bom  an  outside  party.  The  region 
should  prepare  a  State  Action  Letter  for 
that  party  in  consultation  with  the  state, 
if  appropriate. 

llie  State  Action  Letter  is  appropriate 
to  send  to  parties  in  the  foUowLog 


situations:  (a)  the  site  is  designated 
"state-lead"  in  CERCXJS:  (b)  the  site  is 
designated  "deferred  to  state"  in 
CERCLIS  (see  "Guidance  on  Deferral  of 
NPL  Listing  Determinations  While 
States  Oversee  Response  Actions," 
OSWER  Dir.  9375.6-11,  May  3, 1995); 
(c)  the  site  was  designated  "deferred  to 
state"  and  is  subsequently  designated 
"archived"  in  CERCLIS;  or,  (d)  the  site 
is  listed  in  CERCLIS  and  is  being 
addressed  imder  a  state  voluntary 
cleanup  program  ("VCP")  pursuant  to 
an  approved  MOA  between  the  region 
and  state.  For  sites  not  listed  in 
CERCLIS,  but  that  are  located  in  a  state 
that  has  entered  into  a  VCP  MOA  with 
the  region  (and  the  region  beUeves  that 
the  site  is  being  addrrased  pursuant  to 
the  state's  VCP),  the  region  should  issue 
a  No  Previous  Federal  Interest  Letter. 

IV.  Use  of  thk  Policy 

This  pohcy  is  not  a  rule,  and  does  not 
create  any  legal  diligaticms.  The  extent 
to  which  EPA  applies  the  poUcy  will 
depend  on  the  facts  of  each  case.  For 
further  information  concerning  this 
pohcy  or  sample  letters,  please  contact 
Elisabeth  Freed  at  (202)  564-5117or 
Lori  Boughton  at  (202)  564-5106  in  the 
Office  of  Site  Remediaticm  Enforcement. 

Dated:  January  23. 1997. 
SisveB  A.  ftffTMSiii 
Assistant  Administratis,  Of^ce  of 
Enforcement  and  Compliance  Assumnce. 

Appmdix  A— San^le  No  Previoiis 
Superfnnd  Inteiut  I^sttw 

Addressee 

Re:  (Insert  name  or  description  of  property/ 
site] 

Dear  (Insert  name  of  party]:  I  am  writing  in 
response  to  your  letter  dated  — /— / — 
concerning  the  prop«ty  referenced  above. 
My  response  is  baaed  upon  the  facts 
presently  knovm  to  the  U.S.  Environmental 
Protection  Agency  ("EPA")  and  is  provided 
solely  for  infonnational  purposes. 

The  federal  Superfund  Program, 
estabUshed  to  cleanup  hazardous  waste 
sites,  is  administered  by  EPA  in 
cooperation  with  individual  states  and 
local  and  tribal  governments.  Sites  are 
discovered  by  citizens,  businesses,  and 
local,  state  or  federal  agencies.  When  a 
potential  hazardous  waste  site  is 
reported,  EPA  records  the  available 
information  in  its  database,  the 
Comprehensive  Environmental 
Response,  Compmisatimi,  and  Liability 
Informaticm  System  ("CERCLIS').  [Note: 
if  a  region  practices  pre-CERCLIS 
screening  procedures,  please  include 
language  indicating  that  the  procedures 
exists,  whether  or  not  the  property  is  in 
the  process  of  being  "pre-screened",  and 
what  this  means  to  the  inquirer. 
Adjustments  may  be  needed  to  the 
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sample  language  omtained  in  this 
letter.]  The  fact  that  a  site  is  listed  in 
CERCUS,  however,  does  not  mean  that 
an  EPA  response  action  will  occur  at  the 
site  or  that  ownership  or  operation  of 
the  site  is  restricted  or  may  be 
associated  with  liability.  The  fact  that  a 
propoty  is  not  listed  in  CERCUS  does 
mean  that  EPA  is  not  currently  planning 
to  take  any  action  under  the  federal 
Superfimd  program  to  evaluate  the  site 
for  inclusion  on  the  National  Priorities 
List  (NPL)  or  to  conduct  removal  or 
remediation  activities. 

The  above-refiarenced  property  was 
not  identified  in  a  search  of  the  active 
and  archived  records  in  the  CERCUS 
database.  Please  note  that  its  absence 
from  CERCUS  does  not  represent  a 
finding  that  there  are  no  environmental 
conditions  at  this  property  that  require 
action  or  that  are  being  addressed  under 
another  federal  or  state  program.  The 
absence  of  the  property  from  CERCUS 
means  that,  at  this  time.  EPA  is  not 
aware  of  any  information  indicating  that 
there  has  been  a  release  or  threat  of 
release  of  hazardous  substances  at  or 
from  the  facility  that  needs  to  be 
assessed  by  the  federal  Superfund 
program  and  that  no  such  assessment 
has  been  pjsrfonned  by  EPA  in  the  past. 
I  encourage  you  to  contact  [insert  name 
of  state  or  local  agency]  to  determine  if 
they  have  information  regarding  the 
property  and  its  environmental 
condition.  [Regions  also  are  encoiuaged 
to  check  with  other  program  offices  to 
determine  whether  EPA  is  addressing 
this  site  under  another  statute  such  as 
RCRA]. 

If  you  would  like  more  comprehensive 
infonoation  on  cunent  or  historical  CERCUS 
data  or  to  request  an  additional  search,  please 
contact  the  National  Technical  Infonnation 
Service  ("NTIS'),  a  publishing  clearinghouse 
for  government  inftnmation.  The  address  is: 
U.S.  Department  of  Gmunerce,  5265  Port 
Royal  Road.  Springfield.  VA  22161 
(telephone:  (703)  467-4650;  fax:  (703)  321- 
8547.)  CERCUS  information  is  also  available 
on  the  Internet  at  http://www.epa.gov/ 
superfund/indax.html*Products.  Should  you 
have  any  further  questions  about  Superfund, 
please  foel  free  to  contact  me  at  [insert  phone 
numbo'/address.] 

Sincerely, 
Regional  Contact 
cc:  State  contact 

Sample  No  Current  Superfund  Interegt  Letter 

Addressee 

Re:  (Insert  name  or  description  of  property) 

Dear  (Insert  name  of  party):  I  am  writing  in 
response  to  your  letter  dated  — / — / — 
concerning  the  property  refisnnced  above. 
My  response  is  based  upon  the  beta 
presently  known  to  the  United  States 
Environmental  Protection  Agency  ("EPA") 
and  is  provided  solely  for  informational 
purposes.  For  the  reasons  stated  below,  EPA 


does  not  (iresently  contemplate  additional 
Superfund  action  for  this  property. 

In  response  to  growring  concern  over  health 
and  environmental  risks  posed  by  hazardous 
waste  sites.  Congress  enacted  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Uability  Act  of  1980,  as 
amended  ("CERCLA"),  establishing  the 
Superfund  program  to  clean  up  these  sites. 
The  Superfund  program  is  implemented  by 
EPA  in  cooperation  with  individual  states 
and  local  and  tribal  governments.  Sites  are 
discovered  by  citizens,  businesses,  and  local, 
state,  or  federal  agencies.  After  a  potential 
hazardous  waste  site  is  reported  to  EPA,  the 
available  infonnation  is  recorded  in  the 
Comprehensive  Environmental  Response  and 
Uability  Information  System  ("CERCUS"), 
EPA's  data  management  system  for 
Superfund.  Sites  are  added  to  CERCUS  when 
EPA  believes  that  there  may  be 
contamination  that  vrarranta  action  under 
Superfund. 

L  (FOR  ARCHIVED  SITIES] 

If ,  after  an  initial  investigation,  EPA 
determines  that  the  contamination  does  not 
warrant  Superfund  action,  or  if  an 
appropriate  Superfund  response  action  has 
been  completed,  EPA  «nll  archive  that  site 
from  CERCUS.  This  means  that  EPA  believes 
no  further  fsderal  response  is  appropriate. 
Archived  sites  may  be  returned  to  the 
CERCUS  site  inventory  if  new  information 
necessitating  further  Superfund 
consideration  is  discovoed. 

EPA  has  archived  the  above-referenced 
property  from  the  CERCUS  site  inventory 
because  [choose  one  of  the  following  (a,  b,  or 
c)  to  complete  the  sentence) 

(a.) ,  following  site  evaluation  activities, 
EPA  determined  that  either  no  contamination 
was  found  or  conditions  at  the  property  did 
not  warrant  further  federal  Superfund 
involvement 

(b.)  a  federal  removal  action  was  cranpleted 
and  no  further  Superfund  action  is  planned 
for  this  property. 

[c]  environmental  conditions  at  the 
property  are  subject  to  requirementa  of 
[RCRA,  UST,  OPA,  etc.),  however,  no  further 
interest  under  the  federal  Superfund  program 
is  warranted.  For  further  information 
concerning  these  requirementa,  please 
contact  [name  and  telephone  number].  [Add 
to  previous  sentence)  EPA,  therefore, 
anticipates  no  need  to  take  additional 
Supeifimd  enforcement,  investigatory,  cost 
recovery,  or  cleanup  action  at  this  archived 
site  unless  new  information  warranting 
further  Superfund  consideration  or 
conditions  not  previously  known  to  EPA 
regarding  the  site  are  dncovered.  EPA  will 
maintain  a  dialogue  writh  the  states  and  vrill 
continue  to  refer  archived  sites  to  the  states 
for  their  review  and  consideration.  You  may 
want  to  contact  [insert  state  contact,  address 
and  telephone  number]  for  further 
infonnation. 

n.  [FOR  PARTIAL  OR  FUU.  DELETIONS 
FROM  NPL  OR  FOR  A  SITE  BOUNDARY 
SITUATION) 

CERCUS  does  not  describe  sites  in  precise 
geographical  terms  primarily  because  the 
boundaries  of  the  contamination  and 
available  information  on  those  boundaries 


can  be  expected  to  change  over  time.  Once 
enough  information  regarding  the  nature  and 
extent  of  the  release  of  the  hazardous 
substances  is  gatlwred,  EPA  can  more 
accurately  delineate  the  boundaries  of  a  site. 
[Choose  either  (a),  (b)  or  (c)). 

(a)  [If  the  property  was  included  in  a  partial 
deletion  from  the  NPL] 

The  above-referenced  property  [is/appean 
to  be]  situated  within  the  [name  of  NPL  site) 
which  is  included  on  EPA's  list  of  high 

Eriority  hazardous  waste  CERCIJS  sites 
Down  as  the  National  Primities  Ust 
("NPL").  EPA,  however,  has  determined  that 
no  further  investigatocy  or  cleanup  action  is 
appropriate  at  the  property  under  the  fsderal 
Superfund  program.  With  the  (insert  State 
Agency]  concurrence,  EPA  has  decided  to 
delete  the  portion  of  the  NPL  site  which 
contains  the  above-referenced  property  in 
accordance  with  the  Agency's  "Procedures 
far  Partial  Deletions  at  NPL  Sites"  (OERR 
Directive  Number  9320.2-11.  August  30, 
1996). 

(b)  [If  the  property  is  contained  within  the 
NPL  site  or  is  defined  as  the  NPL  site  and  the 
site  has  been  deleted  from  the  NPL] 

The  identified  property  (is/appean  to  be) 
[select  one:  situated  writhin  the  defined 
geographical  borden  of  the  [name  of  NPL 
site]  or  defined  as  the  [name  of  the  NPL  site)) 
which  is  included  on  EPA's  list  of  high 

Eriority  hazardous  waste  CERCLIS  sites 
Qown  as  the  National  Priorities  List 
("NPL").  EPA.  however,  has  determined  that 
no  further  investigatory  or  cleanup  action  is 
appropriate  at  the  property.  In  consultation 
with  the  [insert  State  Agency).  EPA  has 
decided  to  delete  this  pn^wrty  frmn  the  NPL 
in  accordance  mth  "Deletion  bom  the  NPL" 
40CFR  300.425(e). 

(c)  (If  the  property  is  not  part  of  the  CERCUS 
site  but  is  nearby] 

The  above-referenced  property  is  located 
(near  or  adjacent  to]  the  (name  of  CERCUS 
Site).  At  this  time,  [statement  as  to  the  status 
of  the  site  at  present  time:  e.g.,  preliminary 
assessment,  site  investigation,  removal, 
remedial  investigation  or  feasibility  study  is 
imderway  or  is  completed).  Based  upon 
available  information,  the  property  is  not 
presently  considered  by  EPA  to  be  a  part  of 
the  [name  of  the  CERCUS  site). 

(Add  to  end  of  paragraph  (a),  (b).  or  (c)] 

EPA,  therefore,  anticipates  no  need  to  take 
[any/additional]  [Superfund  enforcement- 
include  if  PRP  search  and  cost  recovery  are 
complete]  investigatory  or  cleanup  action  at 
this  property  unless  new  information 
warranting  further  Superfund  considmtion 
or  conditions  not  previously  known  to  EPA 
regarding  the  property  are  discovered.  You 
may  want  to  contact  [insert  state  agency 
information]  for  further  infonnation.  [If 
appropriate,  encloee  a  copy  of  the  feet  sheet 
on  the  CERCUS  site). 

m.  [IF  ADMINISTRATIVE  RECORD  HAS 
BEEN  COMPILED) 

EPA  has  compiled  an  administrative  record 
fior  the  [name  of  CERCLIS  or  NPL  Site]  which 
provides  infoimatioQ  on  the  nature  and 
extent  of  the  contamination  found  at  the  site. 
This  record  is  available  at  EPA  R^on — and 
at  (location  nearby  to  the  site). 
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If  you  hav«  toy  additional  questions,  <v 
with  to  discuss  this  information,  please  foel 
free  to  contact  [insert  EPA  contact  and 
address). 

Sincerely  yours. 
Regional  Contact 
cc:  State  contact 

Scanple  Federal  Superfund  Interest  Letter 

Addressee 

Re:  [insert  name  or  description  of  i»t>perty/ 

site) 

Dear  [Insert  name  of  partyl:  I  am  writing  in 
response  to  your  letter  dated  — / — / — 
concerning  the  property  referenced  above. 
My  response  is  based  upon  the  £acts 
presently  known  to  the  United  States 
Bnyironmental  Protection  Agency  ("EPA") 
and  is  provided  solely  for  informational 
purposes. 

In  response  to  grovring  concern  over  health 
and  environmental  risks  posed  by  hazardous 
waste  sites,  Congress  passed  the 
Comprehensive  Environmental  Response 
Compensation  and  Liability  Act  ("CERCLA") 
and  established  the  Superfund  program  to 
clean  up  theee  sites.  The  Superfund  program 
is  implemented  by  EPA  in  cooperation  with 
individual  states  and  local  and  tribal 
governments.  Sites  are  disco  wed  by 
dtizena,  businesses,  and  local,  state  and 
federal  agandee.  After  a  potential  hazardous 
waste  site  is  lepocted  to  EPA.  the  site-specific 
infcnnation  is  recorded  in  the  Superfund 
database,  the  Compnhensive  Enviroimiental 
Response  and  Liability  Information  System 
("CERCLIS').  Sitae  are  added  to  CERCLIS 
when  EPA  believes  that  there  may  be 
contamination  that  warrants  action  under 
Superfund. 

EPA  Initially  screens  a  potential  hazardous 
waste  site  to  determine  what  tyjpe  of  action, 
if  any,  is  necessary.  The  Superfund  program 
may  then  perform  a  prelinihury  assessment 
and  site  investigation  to  determine  whether 
contamination  at  a  property  is  likely  to 
require  a  federal  cleanup  response,  an 
evaluation  to  determine  if  a  short  term, 
response  action  to  eliminate  or  reduce 
contamination  is  needed,  and  add  the  site  to 
EPA's  list  of  high  priority  hazardous  waste 
sites  known  as  the  Natitnial  Priorities  List 
("NPLO. 

EPA  is  examining  (and/or  addressing]  the 
property  referenced  above  in  connection  with 
the  (insert  name  of  CERCLIS/NPL  site]  under 
the  authority  of  CERCLA.  [Insert  appropriate 
paragraphs  from  Sections  I  and/or  D  below. 
Use  in  far  requests  regarding  the 
applicability  of  a  spedfic  policy.  Section  IV 
represents  the  closing  peragraph  for  all  the 
Federal  Superfund  Interest  letters]. 

L  STATUS  OF  THE  IDENTIFIED  PROPERTY: 

a.  The  above-referenced  property  is 
presently  part  of  [or  is)  the  (insert  name  of 
site.)  (Add  paragraph  from  Section  D  for 
further  information  concerning  the  site.) 

h.  The  above-referenced  property  may  be 
pert  of  the  (insert  name  of  site.)  [Add 
paragraph  from  Section  n  for  further 
information  concerning  the  site.) 

n.  STATUS  OF  EPA  AcnvmES 

a.  The  site  has  been  placed  in  the 
Comprehensive  Environmental  Response. 


Compensation  and  Liability  Information 
System  ("CERCLIS")  site  inventory,  but  no 
studies  or  investigations  have  been 
performed  to  date.  Accordingly,  EPA  has  not 
developed  sufficient  information  relating  to 
the  nature  and  extent  of  contamination  to 
presently  determine  whether  further  federal 
action  is  appropriate  \mder  Superfund. 
Additionally.  ^A  has  not  yet  determined 
which  properties  may  be  considered  part  of 
the  site. 

b.  A  Superfund  site  evaluation  is  planned 
at  the  [insert  name  of  site]  to  investigate 
possible  contamination,  and  where  it  may  be 
located.  Accordingly,  EPA  has  not  yet 
determined  which  properties  may  be 
considered  part  of  the  [insert  name  of  site.) 
[Add  description  of  site  evaluation  activity  or 
attach  relevant  docmnents,  if  available.] 

c  A  Superfund  site  evaluation  activity  is 
underway  at  the  (insert  name  of  site]  to 
investigate  possible  contamination,  and 
where  it  may  be  located.  Accordingly,  EPA 
has  not  yet  determined  which  properties  may 
be  considered  part  of  the  (insert  name  of 
site.)  [Add  description  of  site  evaluation 
activity  or  attach  relevant  documents,  if 
available.) 

d.  The  (insert  name  of  site]  has  been 
proposed  to  (or  placed  on]  the  Superfund 
National  Priorities  List  ("NPL").  (Refer  to 
and/or  attach  Fadaral  Kegfelar  notice.)  The 
descriptfon  of  (insert  name  of  site]  contains 
EPA's  preliminary  evaluation  of  which 
properties  are  afilacted,  although  the  actual 
borders  of  the  Superfund  site  could  change 
based  on  further  information  regarding  the 
extent  of  contamination  and  approfxiate 
remedy. 

e.  A  Superfund  Rnnedial  Investigation/ 
Feasibility  Study  ("RI/FS")  U  planned  at 
(insert  name  of  site.)  (Add  description  of  RI/ 
PS  and  ensuing  activities  or  attach  relevant 
docummts,  if  available). 

t  A  Superfund  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  is  undoway  at 
(insert  name  of  site.)  [Add  description  of  RI/ 
FS  and  ensuing  activities  or  attach  relevant 
documents,  if  available]. 

g.  A  Superfund  Remedial  Investigation/ 
Feasibility  Study  ("RI/FS")  has  been 
completed  at  (insert  name  of  site.)  (Add 
description  of  RI/FS  and  ensuing  activities  or 
attach  relevant  documents,  if  available). 

h.  EPA  is  planning  a  Superfund  Remedial 
Design/Remedial  Action  ("RD/RA")  at  (insert 
name  of  site.)  (Insert  pertinent  information 
such  as  a  description  of  the  ROD  and  RD/RA, 
such  as  date  of  issuance  of  the  ROD,  schedule 
Cor  cleanup;  Fimd  lead  or  PRP 
implementation,  cleanup  progress  to  date;  a 
schedule  for  future  cleanup,  especially  a  final 
completion  date,  cleanup  levels  to  be 
achieved,  and  antidpateid  fiiture  land  use  of 
the  Site,  or  attach  relevant  informational 
documents). 

i.  EPA  has  commenced  a  Superfimd 
Remedial  Design/Remedial  Action  ("RD/ 
RA")  at  [insert  name  of  site.)  (Insert  pertinent 
information  such  as  a  description  of  the  ROD 
and  RD/RA,  such  as  date  of  issuance  of  the 
ROD.  schedule  for  cleanup;  Fund  lead  m  PRP 
implementation,  cleanup  progress  to  date;  a 
schedule  for  foture  cleenup,  especially  a  final 
completion  date,  cleanup  levels  to  be 
achieved,  and  antidpateid  future  land  use  of 


the  Site,  ot  attach  relevant  informational 
documents]. 

j.  Superfimd  Remedial  Desi^i/Remedial 
Action  ("RD/RA")  has  been  completed  at 
insert  name  of  site.)  [If  possible  (oovide 
information  on  cleanup  achievements, 
whether  it  was  PRP  or  Fund-lead,  etc,  or 
attach  relevant  informational  documents,  if 
available]  A  Five-year  Review  will  [will  not] 
be  necessary  at  [insert  name  of  site.)  [  Also, 
describe  statiis  with  respect  to  deletion  from 
the  NPL.) 

k.  A  removal  action  is  planned  at  (insert 
name  of  site.]  (provide  information  on 
deanup  achievements,  whether  it  was  PRP  or 
I\md-lead.  and  contad  number  for  On-Scene 
Coordinator,  cost  recovery  staff,  or  ORC 
attorney,  or  attach  relevant  infiinmational 
documents,  if  available.) 

I.  A  removal  action  is  ongoing  at  [insert 
name  of  site.)  (provide  infinmation  on 
cleanup  achieranents,  whether  it  was  PRP  or 
Fund-lead,  and  contad  number  for  On-Scene 
Coordinator,  cost  racovoy  staff,  or  ORC 
attorney,  or  attach  relevant  infinmational 
documents,  if  available.) 

m.  A  removal  action  has  been  completed 
at  (insert  name  of  site.)  (provide  information 
on  deanup  achievements,  whether  it  was 
PRP  or  Fund-lead,  and  contad  number  for 
On-Soene  Comdinator,  cost  recovery  staff,  or 
ORC  attcvney,  or  attach  relevant 
infinmational  documents,  if  available.) 

ra.  FOR  PARTIES  OR  SITES  COVERED  BY 
AN  EPA  POUCY/STATUTE/REGULATION 

Dear  (Insnt  name  of  perty):  I  am  writing  in 
response  to  your  letter  dated  — / — / — 
concerning  the  property  referenced  above. 
My  response  is  besed  upon  the  feds 
presently  known  to  the  United  States 
Environmental  Protection  Agency  ("EPA"). 

As  you  may  know,  the  above-referenced 
property  is  located  within  or  near  the  (insert 
name  of  CERCLIS  site.)  EPA  is  currentiy 
taking  (insert  description  of  any  action  that 
EPA  is  taking  or  plans  to  take  and  any 
contamination  problem.) 

(Choose  either  paragraph  (a)  or  [b]]: 

(a.  For  situations  when  a  party  provides 
information  showing  that  1)  a  pro)ed  found 
to  be  in  the  public  interest  is  hindered  or  the 
value  of  a  property  is  affected  by  the 
potential  for  Supnfund  liability,  and  2)  there 
is  no  other  mechanism  available  to 
adequately  address  the  party's  concerns] 

The  (insert  policy  dtation/statutory/ 
regulatory  provision],  provides  that  EPA,  in 
an  exerdse  of  its  enforcement  discretion,  will 
not  take  an  enforcement  action  against 
parties  who  meet  the  conditions  and  criteria 
described  in  the  [insert  policy/statute/ 
regulation).  Based  upon  the  infinmation 
currentiy  available  to  EPA,  EPA  believes  that 
the  (policy/statutory/regulatory  provision) 
applies  to  [you/your]  situation.  I  am 
endosing  a  copy  of  the  (policy/statutory  or 
regulatory  provision  and  fed  sheet,  if 
appropriate]  for  your  review. 

n>.  For  situations  when  a  party  does  not 
provide  information  showing  that  1)  a  preyed 
found  to  be  in  the  public  interest  is  hindered 
or  the  value  of  a  property  is  afiisded  by  the 
potential  for  Superfund  liability,  and  2)  there 
is  no  other  mechanism  available  to 
adequately  address  the  perty's  concerns. 
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attach  the  appropriate  policy/statutory  or 
rq(ulatary  language  and  insert  the  following 
language]: 

The  [insert  policy  citation/statutory/ 
regulatory  provision],  provides'that  EPA,  in 
an  exercise  of  its  enforcement  discretion,  will 
not  take  an  enforcement  action  against 
parties  who  meet  the  conditions  and  criteria 
described  in  the  [insert  policy/statute/ 
regulation].  [EPA  currently  does  not  have 
enough  information  available  to  determine 
whether  the  [insert  policy/statutory/ 
regulatory  citation]  applies  to  your  situation 
OR  EPA,  based  upon  the  current  information 
available,  believes  that  you/your 
circumstances  do  not  meet  the  criteria/ 
provisions  of  the  [policy/statute/regulation]. 
I,  however,  have  enclosed  a  copy  of  the 
(policy/statutory  or  regulatory  language]  for 
your  own  review  and  determination  of  its 
applicability  to  you  [or  your  situation]. 
IV.  CLOSING  PARAGRAPH 

EPA  hopes  that  the  above  information  is 
useful  to  you.  (Optional — In  addition,  we 
have  included  a  copy  of  our  latest  fact  sheet 
for  the  (insert  name  of  site.)]  Further,  we 
direct  your  attention  to  the  [insert  location  of 
site  local  records  repository]  at  which  EPA 
has  placed  a  copy  of  the  Administrative 
Record  for  this  site.  (Include  for  section  C 
letters  only:  This  letter  is  provided  solely  for 
informational  purposes  and  does  not  provide 
a  release  from  CERCLA  liability.]  If  you  have 
any  questions,  or  wish  to  discuss  this  letter, 
please  feel  free  to  contact  (insert  EPA  contact 
and  address]. 

Sincerely, 
Ragtonal  Contact 
Enclosure 

Sample  State  Action  Letter 

Addressee 

Re:  (Insert  name  or  description  of  site/ 
property] 

Dear  (Insert  name  of  party]:  I  am  writing  in 
response  to  your  letter  dated  — / — / — 
concerning  the  property  referenced  above. 
My  response  is  based  upon  the  facta 
presently  known  to  the  United  States 
Environmental  Protection  Agency  ("EPA") 
and  is  provided  solely  for  infixmational 
purposes. 

The  (Hoblem  of  investigating,  responding 
to,  and  cleaning  property  contaminated  by 
hazardous  substances  is  a  complex  one.  In  an 
effort  to  maximize  resources  and  ensure 
timely  responses,  EPA  and  the  states  vmrk 
together  in  responding  to  properties  posing 
threats  of  environmental  contamination. 
Although  the  Comprehensive  Environmental 
Response  Compensation  and  Liability  Act 
("CERCLA",  also  known  as  "Supcrfimd")  is 
a  federal  law  that  esublishes  a  federal 
program,  the  law  also  envisions  and  provides 


for  state  involvement  at  sites  handled  under 
the  Superfimd  program.  CERCLA  explicitly 
describes  scenarios  under  which  a  state  may 
have  a  significant  and  prominent  role  in  site 
activities. 

L  (INSERT  THIS  SECTION  FOR  SITES 
DESIGNATED  STATE-LEAD  IN  CERCLIS] 

The  site  about  which  you  have  inquired, 
(site  name],  is  a  site  that  falls  under  the 
federal  Superfund  program,  but  has  been 
designated  a  state-lead.  A  state-lead 
designation  means  that  although  the  site 
remains  in  EPA's  inventory  of  sites  and  may 
be  on  EPA's  list  of  highest  priority  sites,  the 
National  Priorities  List  ("NPL"), 
implementing  responsibilities  to  investigate 
and  cleanup  that  site  rest  with  the  state  of 
[insert  name  of  state].  Specifically,  [insert 
name  of  state]  is  responsible  for  the  day-to- 
day activities  at  the  site  and  will  ultimately 
recommend  the  cleanup  for  the  site.  EPA's 
role  is  to  review  some  of  [insert  name  of 
statel's  milestone  documents,  if  appropriate, 
provide  technical  assistance  if  needed,  and, 
in  most  cases,  approve  the  final  cleanup 
method  recommended  by  the  state.  The  state 
and  EPA  work  together  closely,  pursuant  to 
the  terms  of  a  Memorandum  of  Agreement 
("MOA")  to  ensure  that  site  responses  are 
conducted  in  a  timely  maimer  and  that 
interested  parties  are  included  in  site 
activities. 

Because  EPA's  day-to-day  role  at  the  [insert 
name  of  site]  is  somewhat  limited,  you 
should  check  with  the  [your  state  or  state's 
environmental  program]  for  more  detailed 
information  on  site  activities,  (insert  name  of 
state]  is  best  able  to  provide  you  with 
detailed  information  about  the  site  and 
public  documents  regarding  site  activity. 
[Regions  should  include  the  state  RPM  name 
and  number,  or  at  least  the  state's  applicable 
department  name  and  number]. 

n.  (INSERT  THIS  SECTION  FOR  SITES 
DESIGNATED  "DEFERRED  TO  STATE 
AUTHORITIES"  PURSUANT  TO  EPA'S 
SUPERFUND  DEFERRAL  POLICY] 

The  site  about  which  you  have  inquired, 
[site  name],  is  a  site  that  fells  under  the 
federal  Superfund  program,  but  for  which 
EPA  does  not  have  the  day-to-day 
responsibility.  Specifically,  the  [site  name] 
site  is  not  proposed  for  or  listed  on  the  NPL 
EPA  has  agreed  not  to  propose  or  list  the  [site 
name]  site  on  the  NPL  while  the  state  of 
[name  of  state]  addresses  the  environmental 
conditions  at  the  property  under  its  own  state 
authorities.  While  the  (site  name]  cleanup  is 
being  conducted,  EPA  intends  to  act  in 
accordance  with  "Guidance  on  Deferral  of 
NPL  Listing  Determinations  While  SUtes 
Oversee  Response  Actions"  (OSWER  Dir. 
9375.6-11,  May  3. 1995).  A  copy  of  this 
guidance  is  enclosed  for  your  review  and 
should  help  you  to  better  understand  EPA's 
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role  and  intentions  at  sites  for  which 
activities  are  deferred  to  state  authorities. 

m.  [INSERT  FOR  A  SITE  DESIGNATED 
"MFERRED"  THAT  NOW  HAS  BEEN 
ARCHIVED] 

The  conditions  at  the  above-referenced 
property  were  addressed  by  [name  of  state] 
pursuant  to  EPA's  "Guidance  on  Deferral  of 
NPL  Listing  Determinations  While  Sutes 
Oversee  Response  Actions"  (OSWER  Dir. 
9375.6-11,  May  3, 1995).  Upon  completion  of 
cleanup  activities  at  the  [site  name],  the 
property  has  been  removed  from  EPA's 
inventory  of  hazardous  waste  sites,  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Information 
System  ("CERCLIS').  Consistent  with  EPA's 
state  deferral  guidance,  EPA  does  not  intend 
to  further  consider  the  property  for  listing  on 
the  NPL  (or  to  take  additional  Superfund 
enforcement,  investigatory,  cost  recovery,  or 
clean  up  action  at  the  property]  unless  EPA 
receives  new  infcnmation  about  site 
conditions  that  warrants  reconsideration. 

A  copy  of  EPA's  "Guidance  on  Deferral  of 
NPL  Listing  Determinations  While  States 
Oversee  Response  Actions"  is  enclosed  for 
your  review,  so  that  you  may  better 
understand  the  nature  of  EPA's  role  at  the 
(site  name].  Fot  detailed  information  about 
site  activities  and  conditions,  you  may  wish 
to  contact  [insert  name  of  state  or  state's 
environmental  department],  the  agency 
responsible  for  overseeing  activities  on  the 
property. 

IV.  (INSERT  FOR  A  SITE  ADDRESSED 
UNDER  A  STATE  VCP  THAT  HAS  AN  MOA 
IN  PLACE] 

The  site  about  which  you  have  inquired, 
(site  name],  is  a  site  contained  in  EPA's 
inventory  of  hazardous  waste  sites,  the 
Comprehensive  ^Environmental  Response, 
Compensation,  and  Liability  Information 
Sjrstem.  The  (site  name]  site  is  not,  however, 
proposed  for  or  listed  on  EPA's  list  of  highest 
priority  sites,  the  National  Priorities  List 
("NPL").  EPA  and  the  state  of  [insert  name 
of  state]  have  agreed,  pursuant  to  a 
memorandum  of  agreement  ("MOA") 
between  the  two  agencies,  to  place  the  site 
under  the  authorities  of  (insert  name  of 
statel's  Voluntary  Qeanup  Program.  For 
specific  details  regarding  the  activities  at  (site 
name)  or  the  MOA,  you  may  wish  to  contact 
the  [state  name  or  department  responsible  for 
implementing  the  MOA]. 

Uyou  have  any  additional  questions,  or 
wish  to  discuss  this  information,  please  feel 
free  to  contact  [insert  EPA  contact  and 
address). 

Sincerely  yours. 
Regional  Contact: 
cc:  State  contact 


Each  of  the  sample  comfort  letters  is  intended  to  address  a  particular  set  of  circumstances  and  provide  whatever  information 
is  contained  within  EPA's  daUbases.  The  sample  letters  do  not  address  every  possible  scenario,  but  are  based  on  the  most  commonly 
asked  questions.  To  differentiate  between  the  purposes  of  the  letters  and  understand  the  relationship  between  them,  the  uble  below 
provides  guidance  on  which  letter  to  use  to  answer  a  request  for  infiormation. 
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Question  to  b0  answered 


Is  the  sNe  or  property  istod  in  CERCUS7 

Has  the  site  t)een  archived  from  CERCUS7 
Is  the  site  or  property  contained  (or  undeter- 
mined) within  the  defined  boundaries  of  a 
CERCUS  site? 
Has  the  site  or  property  been  addressed  by 
^EPA  and  deletod  from  the  defined  site 

boundary? 
Is  the  site  or  property  being  addressed  by  a 
state  voluntary  cleanup  program? 


Is  EPA  planning  or  cwrentty  performing  a  re- 
sponae  action  at  Ihe  site? 

Is  the  party  asidng  wtwiher  or  asseiting  Itiat 
the  oondHone  at  the  site  or  activilies  of  the 
party  are  adtteesed  by  a  statutory  provision 
or  EPA  polcy?  (Refer  to  federal  interest  cri- 
tefte  on  page  6) 

Is  the  site  m  CERCUS  bU  designated  stete- 
Mao  or  oaiarrea  sner 


Recommended  letter  if  the  answer  is  yes 


Federal  Interest  Letter 

No  Current  Superfund  Interest , 

Federal  Interest  Letter , 

No  Current  Superfund  Interest  Letter 


If  a  MOA  is  in  place,  No  Previous  Superfund 
Irrterest  Letter  for  Non^^ERCUS  sites,  or 
State  Action  Letter  for  CERCUS  sites;  in  ei- 
ttier  case,  in  consultation  with  the  state. 

Federal  Interest  Letter 


If  the  party  meets  the  policy  criteria  (see  page 
6),  Federal  Interest  Letter,  Section  III,  para- 
graph (a)  with  a  copy  of  the  policy  or  statu- 
tory/regulatory language  attached. 

State  Action  Latter,  in  oonsuHation  wMh  the 


Recommended  letter  if  the  answer  is  rto 


No  Previous  Superfund  Interest  Letter  or  No 
Current  Superfund  Interest  Letter. 

Federal  Interest  Letter. 

No  Previous  Superfund  Interest  Letter  or  No 
Current  Superfund  Interest  Letter. 

Federal  Interest  Letter. 


If  no  MOA  is  in  place.  No  Previous  Superfund 
Interest  Letter  for  non-CERCUS  sites.  No 
Current  Superfund  Interest  Letter  for 
CERCUS  sites. 

No  Previous  Superfund  Interest  Letter  for  non- 
CERCUS  sites.  No  Cunent  Superfund  Inter- 
est Letter  for  CERCUS  sites. 

If  the  party  does  not  meet  the  policy  criteria 
(see  page  6),  Federal  Interest  Letter,  Sec- 
tion III,  paragraph  (b),  with  a  copy  of  the 
poicy  or  statutory/regulatory  language  at- 
tached. 

No  Previous  Superfund  Interest  Letter  for  f^orv 
CERCUS  sites.  Federal  Interest  Letter  for 
CERCUS I 
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REMMDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significanoe. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
'DEPARTMENT 
Agricultural  MartoOng 
Service 

Oranges,  grapefruit 
tangerines,  and  tangelos 
grown  in  Florida;  published 
12-31-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Inauranoe 
Corporation 

Crop  insurance  reguialions: 

Florida  citrus  fruit  crop; 

published  12-31-96 

DEFENSE  DEPARTMENT 

Third  parly  collection  program 
and  Comptroller  of  Defense 
Depaitment  organizationaJ 
charter,  CFR  parts  removed: 
published  1-30-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polutanls,  hazardous; 
national  emission  standards: 
Chromium  emissions  ftxxn 
hard  and  decorative 
chromium  electroplating 
and  anodcing  tanks; 
published  1-30-97 

INTERIOR  DEPARTMENT 
Surtooe  Mining  Redanwtion 
and  Enforeemont  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Texas;  published  1-30-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
FAR  supplement  (NFS); 
rewffile;  published  1-30-97 

POSTAL  SERVICE 

Board  of  Governors  bylaws: 
Sunshine  Act  practices; 
published  1-30-97 
Practice  and  procedure: 
Pandering  Advertisements 
Statute;  adminisfrative 
vioiaiion  cases;  published 
1-30^7 

TRANSPORTATION 
DEPARTMENT 

rWOmWI  AVMSOn 

Adwilniatiatlon 

Airworthiness  dkedives: 


Airbus;  published  1-15-97 
Boeing;  published  12-27-96 
FoWcer  published  12-27-96 
Jetstream;  published  12-27- 
96 

McDonnell  Douglas; 
pubKshed  12-27-96 
Oass  D  airspace;  published  9- 

17-96 
Class  D  and  Oass  E 

airspace:  pubished  12-19-96 

Class  E  airspace:  published  9- 
20-96 

Class  E  airspace;  correction; 
published  12-24-96 

IFR  altitudes;  published  12-24- 
96 

Jet  routes:  pubished  11-22-96 
Resfricted  areas;  published 
12-5-96 

TRANSPORTATION 
DEPARTMENT 

Surface  Tranaportation 
Board 

Nonraii  licensing  procedures: 
Water  carriers;  extension  of 
operations;  CFR  part 
removed;  pubished  1-30- 
97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agrtcultural  Marketing 


Onions  grown  irt- 

Texas;  comments  due  by  2- 
6-97;  published  1-7-97 

Oranges  and  grapefruit  grown 
in  Texas;  comments  due  by 
2-3-97;  pubished  1-2-97 

Speatnint  oil  produced  in  Far 
West;  comments  due  by  2- 
6-97;  pubished  1-7-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Inaurance 
Corporation 

Crop  insurance  regulations: 
Fresh  maritet  peppers: 
comments  due  by  2-3-97; 
pubished  1-3-97 
Fresh  martcet  sweet  com; 
comments  due  by  2-3-97; 
published  1-3-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Alinoapheric  Admlnisti  allon 

Fishery  conservation  and 
marngement: 
Alaska;  fisheries  of 
Excfcjsive  Economic  Zone- 
Gulf  of  Alaska  groundfish; 
comments  due  by  2-5- 
97;  published  1-6-97 


Scalop;  coimiems  due  by 
2-3-97:  published  12-3- 
96 

Atlantic  shartc;  comments 
due  by  2-7-97;  pubished 
1-29-97 

'  Northeastern  United  States 

fisheries- 

AtiantK  mackerel,  squM, 
and  butterfish; 
comments  due  by  2-6- 
97;  pubished  12-23-96 
West  Coast  States  and 

Western  Pacifk:  fisheries- 

Pacifk:  Coast  groundfish; 
comments  due  by  2-5- 
97;  pubished  1-6-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  preventktn  packaging: 
Chid-resistant  packaging 
requirements- 
Packages  containing  50 
mg  or  more  of 
Ketoprofen;  comments 
due  by  2-3-97; 
pubished  11-20-96 
DEFENSE  DEPARTMENT 
Acquisitton  regulatkxis: 
Business  combinatkm; 
external  restructuririg 
costs  retmbursement; 
comments  due  by  2-4-97; 
published  12-6-96 
Contract  termination  or 
reduction  notification; 
comments  due  by  2-4-97; 
published  12-6-96 

ENERGY  DEPARTMENT 

Federal  Energy  Regulatory 

Commliilon 

Practice  and  procedure: 

Hydroelectric  projects: 
reicensing  procedures: 
rulemaking  petitkNi; 
comments  due  by  2-3-97; 
pubished  12-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  poiutk)n  control:  new 
motor  vehicles  and  engines: 
Heavy-duty  engtnes- 
Nonroad  diesei  engines; 
oommenb  due  t^  2-3- 
97;  pubished  1-2-97 
Air  quaMy  implementatkxi 
plans;  approval  and 
promulgatran;  various 
States: 

Ohk);  comments  due  by  2- 

fr«7:  pubished  1-6-97 
Hazardous  waste  program 
authorizatkxs: 
New  Mexico:  comments  due 

by  2-6-97;  pubished  12- 

23-96 
Hazardous  waste: 
Hazardous  waste 

comtxjstors;  maximum 

achievable  control 


technotogies  performance 
standards:  comments  due 
by  2-6-97;  pubished  1-7- 
97 

Soid  wastes: 
Products  containing 
recovered  materials: 
comprehensive  gukleines 
tor  procurement; 
comments  due  by  2-&-97: 
pubished  11-7-96 

FEDERAL 

COMMUNICATIONS 

Common  carrier  servtoes: 
Jntematkxal  settlement 

rates:  comments  due  by 

2-7-97;  pubished  12-30- 

96 
Radk)  and  television 
broadcasting: 
Multipoint  distribution 

sennces;  comments  due 

by  2-7-97;  pubished  12- 

20-96 
Radto  broadcasting: 
Newspaper/radk)  cross- 
ownership  waiver  policy: 

comments  due  by  2-7-97; 

pubished  12-11-96 
Radto  stattons:  table  of 
assignments: 
Idaho:  comments  due  by  2- 

3-9?:  published  12-17-96 
Oklahoma:  comments  due 

by  2-3-97;  pubished  12- 

17-96 
South  Caroina;  comments 

due  by  2-3-97;  pubished 

12-17-96 
Wyoming;  comments  due  by 

2-3-97:  pubished  12-17- 

96 
Television  broadcasting: 
Broadcast  television  nattonal 

ownership  .niles; 

comments  due  by  2-7-97; 

published  12-19-96 
Local  television  ownership 

and  radio-tetevision  aoss- 

ownersNp  rules;  less 

restrictive  designated 

market  area,  etc.; 

comments  due  by  2-7-97; 

pubished  12-19-96 

FEDERAL  HOUSING 
HNANCE  BOARD 

Affordable  housing  program 

operatton: 

Amendments;  comments 
due  by  2-6-97;  published 
11-8^ 
Federal  home  toan  bank 

system: 

Federal  home  toan  bank 
securities:  book  entry 
reguiattons:  convnenis 
due  by  2-3-97;  pubished 
12-3-96 

FEDERAL  RESERVE 
SYSTEM 

Consumer  leasing  (Reguiatton 
M): 


vi 
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AdwoHaing  dactoaurw  for 
fewadions; 


due  by  2-7-97;  pubNshsd 

1-2-97 
Depoeilofy  inslitubons;  reserve 
requiremerts  (Regulation  D): 
Savings  deposit  transaction 

account,  savings  deposit; 

definition  daiificationa; 

comments  due  by  2-4-97; 

published  12-31-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaNh  Car*  Financing 


Medteare: 
HaaMh  insurance  portability; 

corTwnenl  request; 

comments  due  by  2-3-97; 

published  12-30-96 
HOUSiM  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 


MuMMmiy  mortgage 
insurarKe— 

Risk-sharing  for  hospitals; 
comments  due  by  2-3- 
97;  publshed  12-4-96 
MTERKW  DEPARTMENT 
Land  Management  Buraau 
Land  resource  management 
ManagsmenL  use,  and 

Criminiri  penaNes  for 
nrisuae;  comment  period 
extended;  comments 
due  by  2-&47; 
pubiehed  12-16^ 
INTERIOR  DEPARTMENT 


EndHigsred  arxl  threatened 


AteKsndsr  Archipelago  wolf 
and  Queen  ChartoOe 
Qoshawdc;  comments  due 
by  2-fr«7;  published  12- 
31-96 
MTEROR  DEPARTMENT 


procedures  adjustments; 
comments  due  by  2-7-97; 
published  12-9-96 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
subniissions: 

Alasio;  comments  due  by 
2-7-97;  piiJlished  1-6-97 
Ohio;  comments  due  by  2- 
7-97;  published  1-23-97 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Sarvica 
Immigration: 
Inspection  arxl  expedtted 
removal  of  aliens; 
detention  and  removal  of 
aliens;  cortduct  of  removal 
proceedmgs;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 
JUSTICE  DEPARTMENT 
Executive  Office  for 
Immigration  Review: 
Inspection  and  expedKed 
removal  of  aliens; 
detention  and  removal  of 
aliens;  conduct  of  removal 
procewfng>;  asylum 
procedures;  comments 
due  by  2-3-97;  pubfished 
1-3-97 

JUSTICE  DEPARTIKNT 
Prtaona  Bureau 

Inmate  control,  custody,  care, 
etc: 

Corresporxlence;  pretrial 
inmates;  comments  due 
by  2-7-97;  published  12-9- 
96 
LABOR  DEPARTMENT 


NawnnaB  irngsnon  i  luieci, 
NV;  operatiixi  crteria  and 


Banaflla  AdmMaliallon 

Employee  Retiremertf  Income 
Security  Act 
HaaMh  insurance  portabMy; 

conimeni  re(|uest 

comments  due  by  2-3-97; 

pubished  12-30-96 


MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 
COMMISSION 
Federal  Mine  Safaty  and 
Health  Review  Comniiaslon 
Equal  Access  to  Justice  Act; 
implemenlation;  conynents 
due  by  2-3-97;  published  1- 
26-97 

SMALL  BUSINESS 
ADMINISTRATION 
Business  loan  policy: 
Low  documentation  loan 
program;  pctfticipaling 
lenders;  comments  due  by 
2-3-97;  pubfished  1-3-97 
SOOAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  old  age,  survivors 
and  deability  insurance- 
Self-empioynrtent  wages 
and  net  earnings; 
convnents  due  by  2-3- 
97;  pubfished  1-3-97 

TRANSPORTATION 
DEPARTMENT 
Coaat  Guard 

Ports  and  waterways  safety: 
Delaware  Bay  and  River  et 

al.,  NJ;  regulated 

navigation  area; 

comments  due  by  2-5-97; 

pubfished  11-7-96 
Regattas  and  marine  parades: 
Augusta  Invitational  Rowing 

Regatta;  comments  due 

by  2-4-97;  pubfished  12-6- 

96 
TRANSPORTATION 
DEPARTMENT 


Air  canier  certification  and 
operations: 
Single-engine  aircraft; 


carying  operations  under 
instrument  light  rules; 
comments  due  by  .2-3-97; 
pubfished  12-3-96 
Airworthiness  directives: 
Aerospace  Technologies  of 
Austrafia;  comments  due 


by  2-347;  pubfished  12-5- 
96 

Air  Trador,  Inc.;  comments 
due  by  2-7-97;  pubfished 
11-20-96 

Boeing;  comments-due  by 
2-3-97;  pubfished  1-21-97 

Fairchild  Aircraft;  comments 
due  by  2-3-97;  pubfished 
11-4-96 

Raytheon;  comments  due  by 
2-3-97;  pubfished  12-2-96 

Class  E  airspace;  comments 
due  by  2-7-97;  pubfished 
11-27-96 

Jet  routes;  comments  due  t>y 
2-7-97;  pubfished  12-19-96 

TRANSPORTATION 
DEPARTMENT 

NaUonai  Highway  Trafflc 
SaMy  Adminlatratlon 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Air  bag  deactivation; 
comments  due  by  2-5- 
97;  pubfished  1-6-97 

Air  bags  deactivation; 
comments  due  Ijy  2-5- 
97;  pubfished  1-6-97 

TREASURY  DEPARTMBTT 

Alcohol,  Tobacco  and 
nraanna  Buraau 

DistMod  spirits,  wine,  and 
malt  beverages;  lat)eUng 
and  advertising- 
Margarita;  use  of  term; 
commerte  due  by  2-5- 
97;  pubfished  11-7-96 

TREASURY  DEPARTMENT 

Intamal  Revenue  Sarvloa 

Income  taxes: 

HaaNh  insurance  portabifity; 
comment  request; 
comments  due  by  2-3-97; 
pubfished  12-30-96 
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Superintendent  of  DocumenU,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  aa  the  republication  of  material  appearins 
in  the  Federal  1 — •— 


Haw  Ta  Ota  TUa  PobBcatiaa:  Use  the  volimie  number  and  the 
page  number.  Example:  60  FR  12345. 
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SUBSCRIPnONS  AND  CX)PIES 


FEDERAL  REGISTER  Published  daily,  Vionday  through  Friday, 
(notpublished  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  lugister.  National  Archives  and  Records 
Administration.  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  n.  DistribuUcm  is  made  only  b^  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Wasnington,  DC 
20402. 

The  Federal  Ragiater  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
l^  act  of  Congress  and  other  Federal  agency  dociunents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  hefan  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  ^ncy. 

The  seel  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Recister  as  the  official  serial 
publication  established  imder  the  FederaiRegister  Act  44  U.S.C 
1507  jxovides  that  the  contents  of  the  Federu  Register  shall  be 
judicially  noticed. 


PUBUC 

Subecriptions: 

Paper  or  fiche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  onliiie  information 

202-512-1530 
l-88ft-29»-6498 

Single  copieaAack  oopiaa: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

SubsdiptioBs: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-9243 

■rAidsaMSian 

at  the  ami  of  this  iase*. 

NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Registar. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infb9fedreg.nara.gov 


FEDOtAL  REGISTCK  WORKWOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 

FOK:        Any  penon  who  uses  the  Federal  Ra^star  and  Code  of 

Pedaral  Regulations. 
WHO:       SpoDsond  by  the  Office  of  the  Federal  Register. 
WHAT:    Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  teguL':ory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regttlatioas. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  In^Mrtant  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary 

to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussioo  of  ^Mcific  ^ency 
regulations. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

February  18,  1997  at  9KX)  am 

Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW 

Washington,  DC 

(3  bloda  math  of  Union  Station  Metro) 

202-523-4538 


Priated  on  recycled  p^er  cootaiaiag  100%  post  consamer  waste 
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Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Superfund  programs: 
Hazardous  substances  priority  list  (toxicological  profiles), 
4771-4772 

Agrteultural  Marketing  Service 

PnOPOSEO  RULES 

Cotton  and  research  promotion  order: 
Import  assessment  exemptions;  automatic  provisions 
adjustment,  4666^667 
^s  and  egg  products  and  poultry  and  rabbit  products; 
inspection  and  grading: 
Fees  and  charges  increase,  4662-4664 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

Air  Force  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Sherwood  Medical  Center,  4732-4733 

Animal  and  Plant  Health  Inspection  Service 

PnOPOSEO  RULES 

Plant-related  quarantine,  domestic: 
Fire  ant,  imported,  4664-4666 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are. 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Centers  for  DIasase  Control  and  Prevention 

NOTICES 
Meetings: 
Public  Health  Service  Activities  and  Research  at  DOE 
Sites  Qtizens  Advisory  Committee,  4772 

Commerce  Department 

See  International  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  4722- 
4723 

Commission  of  nne  Arts 

RULES 

Organization,  functions  and  procedures,  4646-4649 

Commitlee  for  Purchaae  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  4721-4722 

Committee  for  the  Implementation  of  TextHe  Agreements 

NOTICES 

Export  visa  reqiiirements;  certification,  waivers,  etc.: 
Russia,  4729-4730 


Commodity  Futures  Trsding  Commisston 

RULES 

Commodity  Exchange  Act: 
Futures  commission  merchants  and  introducing  brokers; 

financial  reporting  and  ddt>t-eqiuty  ratio 

requirements,  4633-4642 
NOTICES 

Contract  market  proposals: 
Futiuecom — 
Live  cattle  futures  and  options,  4730-4731 

Copyright  Ofnce,  Ubrary  of  Congrsaa 

NOTICES 

Satellite  royalty  funds  for  1992, 1993, 1994  and  1995; 
ascertainment  of  controversy.  4814 

Defonae  Department 

See  Air  Force  Department 
See  Navy  Department 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4731 

Privacy  Act: 
Systems  of  records,  4731-4732 

Drug  Enforcement  Administration 

RULES 

Manufacturers,  distributors,  and  dispensers  of  controlled 
substances;  registration,  etc: 
Exemptions  firom  import  or  export  requirements  for 
personal  medical  use,  4644-4646 

Education  Depaftment 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4744-4745 
Ckants  and  cooperative  agreements;  availability,  etc: 
Individuals  with  disabilities- 
Supported  employment  services  to  individuals  with 
most  severe  disabilities;  special  projects  and 
demonstrations,  4745-4747 

Emptoyment  and  Training  Administration 


Adjustment  assistance: 

Bausch  &  Lomb  et  al.,  4799 

James  River  Corp.,  4799 

Johnson  &  Johnson  Medical  Inc.  et  al.,  479&-4800 

Premium  Manufactiuing  et  al.,  4800 

Rohr  Industries,  4800 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Crown  Pacific  LP.,  4798-4799 
NAFTA  transitional  adjustment  assistance: 

American  Banknote  Co.,  4800 

Emptoyment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  fBderally-assisted 

construction;  general  wage  determination  decisions. 

4800-4802 
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Energy  Department 

See  &iergy  Efficiency  and  Renewable  Energy  Office  f^ 

See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Conunission 
See  Hearings  and  Appeals  Office.  Energy  Department 
NOnccs 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board- 
Rocky  Flats.  4747 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Wolf  Steel  Ltd..  4747-4749 

Energy  Research  Office 

NOTICES 

Meetings: 
Basic  Energy  Sciences  Advisory  Committee.  4749 

Environmental  Protection  Agency 
Noncss 

Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  4759-4760 
Weekly  receipts,  4759 
Innovative  technologies  projects  (Project  XL): 
Weyerhauser  Flint  River  Kraft  pulp  mill.  GA;  final  project 
agreement;  availability,  4760—4761 
Meetings: 
Common  sense  initiative — 

Automobile  manufacturing  SfBctor.  4761 
State  FIFRA  Issues  Research  and  Evaluation  Group. 
4761-4762 
Pesticide  registration,  cancellation,  etc.: 
Alkyl  imidazolines,  etc..  4762-4763 

Executive  Office  of  tlte  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Class  E  airspace.  4631-4633 

PftOPOSED  RULES 

Class  E  airspace.  4668 

NOTICES 

Passenger  facility  charges;  applications,  etc: 
Jackson  Hole  Airport,  WY.  4828-4829 

Federal  Communications  Commission 

RULES 

Conunon  carrier  services: 
Local  exchange  carriers;  price  cap  performance  review. 
4657-4660 
Communications  equipment: 
Radio  frequency  devices — 
Unlicensed  equipment.  NII/SUPERNet  devices, 
operation  in  5  GHz  frequency  range,  4649-4657 
Radio  stations;  table  of  assignments: 
Oklahoma  et  al.,  4660-4661 

PROPOSEO  RULES 

Common  carrier  services: 
Local  exchange  carriers;  price  cap  performance  review. 
4670-4717 
Radio  services,  special: 
Private  land  mobile  services — 
Consolidation,  4717-4718 


Federal  Deposit  insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  4763 

Money  laundering;  large-value  funds  transfers  use;  policy 
statement  rescission,  4764 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Tenaska  Power  Services  Co.  et  al.,  4751-4756 
Meetings;  Sunshine  Act,  4756 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  4749 

Nevada  Power  Co.  et  al.,  4749-4751 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4764-4765 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

Albertson,  Randolf  D.,  4765 

Bean,  Timothy  R.,  4765 

Bencidser  Consumer  Products.  Inc..  4765-4766 

Budget  Rent  A  Car  Systems,  Inc.,  4766 

Cancer  Treatment  Centers  of  America,  Inc.,  et  al.,  4766 

Clark,  Martha,  4766-4767 

Coryat,  Brian.  4767 

Dell  Computer  Corp.,  4767 

Diet  Workshop  Inc..  et  al.,  4767-4768 

General  Motors  Corp.,  4768 

Johnson  &  Collins  Research,  Inc.,  et  al.,  4768 

Larson,  LyIe  R.,  4768 

Mrs.  Fields  Cookies,  Inc.,  4769 

NW  Ayer,  Inc.,  4769 

Rahim,  Rick  A.,  4769 

RxCare  of  Tennessee,  Inc,  et  al.,  4769-4770 

Saint-Gobain/Norton  Industrial  Ceramics  Corp.,  4770 

Serviss,  Robert,  4770 

Smith,  Sherman  G.,  4770-4771 

Rnandal  Management  Service 

See  Fiscal  Service 

nne  Arts  Commission 

See  Commission  of  Fine  Arts 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Greenwidi  Insurance  Co.,  4831 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  himting: 

Bismuth-tin  shot  as  nontoxic  for  waterfowl  and  coot 
himting;  approval.  4874-4879 
PROPOSB)  RULES 
Endangered  and  threatened  species: 

Jaguar  (panthera  onca).  4718 
Migratory  bird  hunting: 

Tungsten-iron  shot  as  nontoxic  for  1997-98  season; 
temporary  approval.  4875-4877 
NOTICES 

Environmental  statements;  availability,  etc: 
MAXXAM,  Inc,  et  al,;  joint  Federal  and  State  actions, 
4787-4788 
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Forest  Service 

Nonccs 

Boundary  establishment,  descriptions,  etc: 

Indian  Peaks  Wilderness  Area,  CO,  4719 
Environmental  statements;  availability,  etc: 

Idaho  Panhandle  National  Forests,  ID,  4719-4720 
Meetings: 

Deschutes  Provincial  Interagency  Executive  Committee, 
4720-4721 

General  Accounting  Office 

NOTICES 

Meetings: 

.  Government  Auditing  Standards  Advisory  Council,  4771 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Care  nnancing  AdministFStion 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4772 

Medicaid: 
Disproportionate  share  hospitals;  FY  1997  aggregate 
payments  limitations,  4772-4776 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Decisions  and  orders,  4756-4758 

Housing  and  Urt>an  Development  Department 

PnOPOSED  RULES 
Fair  housing: 
Residential  real  estate-related  lending  transactions  and 
compliance  with  Fair  Housing  Act;  lender-initiated 

self-testing,  4882-4887 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  4784- 
4785 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  4785-4787 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigrant  petitions — 
Employment-based  petitions;  priority  dates,  4631 

Interior  Department 

See  Fish  and  Wildlifia  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  Reclamation  Biireau 

See  Surface  Mining  Reclamation  and  Enforcement  OfBce 

internal  Revenue  Service 

NOTICES 

Federally  funded  research  and  development  center, 
establishment,  4831-4832 


Intsmational  Trade  Administration 

NOTICES 

Antidimiping 

Poroel^-on-steel  cookware  from — 
Mexico,  4723-4728 
Antidumping  duty  orders  and  findings: 

Intent  to  revoke,  4728-^729 
Committees;  establishment,  renewal,  termination,  etc: 

United  States-Egypt  Presidents'  Council,  4729 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act 
Correction,  4833 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
See  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  councils — 
Lower  Snake  River,  4788 
Montana,  4788 
Realty  actions;  sales,  leases,  etc: 

CaUfomia,  4788 
Survey  plat  filiiqgs: 
Minnesota.  4788-4789 

Lil)rary  of  Congreee 

See  Copyright  OfBce,  Library  of  Congress 

Minerale  Managenterrt  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  4789 
Outer  Continental  Shelf  operations: 
Central  Gulf  of  Mexico — 
Lease  sales,  4789-4795 
Leasing  systems,  4795-4796 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request;  correction,  4833 

National  Archives  and  Recorde  Administration 

PROPOSED  RULES 
Public  availability  and  use: 
Restrictions  on  use  of  records — 
USIA  materials  in  custody;  domestic  distribution, 
4669-4670 
NOTIttS 
Agency  records  schedules;  availability,  4814-4815 

National  Highway  Traffic  Safely  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc: 
J.K.  Motors.  4829-4830 
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National  InstitutM  of  Heatth 
Nonccs 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  4776-4777 
Meetings: 
Hepatitis  C  management;  consensus  development 

conference,  4777 
National  Eye  Institute,  4777 

National  Heart,  Lung,  and  Blood  Institute.  4777-4778 
National  Institute  of  Dental  Research,  4778 
National  Institute  of  Environmental  Health  Sciences, 

4778 
National  Institute  of  Mental  Healtii,  4778-4779 
National  Institute  of  Neurological  Disorders  and  Stroke, 

4780 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

4779 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  4779-4780 
National  Institute  on  Drug  Abuse,  4779 
Research  Grants  Division,  4780-4781 
National  Center  for  Research  Resources: 

Strategic  plan  update;  request  for  input,  4781-4782 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  4782-4783 

National  Scianca  Foundation 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4815-4816 

Navy  Dapartmant 
Nonccs 

Base  realignment  and  closure: 
Marine  Corps  Air  Station/Marine  Corps  Base,  Camp 
Pendleton.  CA,  4733-4741 
Environmental  statements;  availability,  etc: 
Naval  Civil  Engineering  Laboratory,  Port  Hueneme.  CA; 
disposal  and  reuse,  4741-4744 
Envircmmental  statements;  notice  of  intent: 
Naval  Station  Brooklyn,  New  York,  NY;  disposal  and 
reuse,  4744 

Nuclaar  Regulatory  Commlaaion 

Noncss 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  4816 
Applications,  hearings,  determinations,  etc.: 

Baltimore  Gas  &  Elective  Co.,  4816-4818 

Entergy  Operations,  Inc.,  4818-4819 

Northeast  Utilities  et  al.,  4819-4820 

Offlca  of  United  Stataa  Trade  Rapreaentative 

See  Trade  Representative,  Office  of  United  States 

Panalon  and  Welfare  Benefits  Adminlatration 

Nonccs 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Orders  Distributing  Co.,  Inc.,  et  al.,  4802-4810 
Pikesville  National  Bank  &  Trust  Co.  et  al.,  4810-4813 
Univar  Corp.  et  al.;  correction,  4814 

Panaion  Benefit  Guaranty  Corporation 
Nonccs 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  4820-4821 


Priaons  Bureau 

RULES 

Inmate  control,  custody,  care,  etc.: 
Inmate  legal  activities  and  iiunate  personal  property, 
4890-4894 

Public  Healtii  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 

NOTICES 

National  toxicology  program: 
Annual  plan  (FY  1996);  availability,  4783-4784 

Reclamation  Bureau 

NOTICES 

Concessions  management;  policy,  directives  and  standards, 
4796-4797 

Securities  and  Exciiange  Cofflmission 

PROPOSED  RULES 

Self-regulatory  organizations;  proposed  rule  changes: 

New  York  Stock  Exchange,  Inc.;  correction,  4833 
NOTICES 

Self-regulatory  oi;ganizations;  proposed  rule  changes: 
Philadelphia  Stock  Exchange,  Inc.;  correction,  4833 

Applications,  hearings,  determinations,  etc.: 
Burlington  Industries,  Inc..  4821    - 
Nationwide  Life  Insurance  Co.  et  al.,  4821-4824 
Public  utility  holding  company  filings,  4824-4825 

State  Department 

NOTICES 
Meetings: 

ReUgious  Freedom  Abroad  Advisory  Committee,  4825 
Shrimp  trawl  fishing;  turtle  protection  guidelines: 
certifications,  4826 

Statistical  Reporting  Service 

See  National  AgricultiuBl  Statistics  Service 

Surface  Mfinlng  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Initial  and  permanent  regulatory  programs: 
Surface  coal  mining  and  reclamation  operations — 
Subsidence  due  to  undeigroimd  mining:  prohibition  as 
a  surfiace  coal  mining  operation;  interpretation, 
4862-487Q 
Valid  Existing  Rights  (VER)  determination  to  conduct 
surface  coal  mining  in  areas  where  it  is  otherwise 
prohibited,  4836-4872 
Nonqis 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  4797- 
4798 
Environmental  statements;  availability,  etc.: 
Permanent  program  regulations:  draft,  4798 

Tennessee  VaUey  Auttiorlty 

RULES 

Privacy  Act;  implementation,  4642-4644 
TVA  power  securities  issued  through  Federal  Reserve 
Banks;  book-entry  procedures 
Correction,  4833 

Textile  Agreements  Implementation  Commttlee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 
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Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Trade  Representative,  Office  of  United  States 

NOTICES 

World  Trade  Organization: 
Argentina;  specific  duties  on  textiles,  apparel,  and 

footwear,  and  three  percent  ad  valorem  statistical  tax 
on  imports;  dispute  settlement  proceeding,  4826- 
4827 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  4827- 
4828 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  4828 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications,  4828 

Treasury  Department 

See  Fiscal  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  483Q- 
4831 


Separate  Parts  in  This  Issue 

Partii 

Department  of  the  Interior,  Surface  Mining  Reclamation  and 
Enforcement  Office,  483&-4872 

Part  III 

Department  of  the  Interim,  Fish  and  Wildlife  Service, 
4874-4879 

Part  IV 

Housing  and  Urban  Development  Department,  4882-4887 

PartV 

Department  of  Justice,  Bureau  of  Prisons,  4890-4894 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bnlletin  Board  service  for  PubUc  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


vra 


Federal  Register  /  Vol.  62.  No.  21  /  Friday,  January  31.  1997  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumuMive  Kst  of  ihe  parts  affected  this  mootti  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7CFH 


56  ..»•••• 

70 ~ 

301 

1206.... 

8  CFR 

204 


4662 
".'ZZ.A6IS2 

4664 

4666 


..4631 


14  CFR 

71  p  documents) , 


71 

17  CFR 


..4631. 
4632 

...4668 


1 

3 

4633 
...4633 

146 

147  

...4633 
...4633 

IS  CFR 

1301 

1314 

....4642 
...4833 

21  CFR 

1311 

....4644 

24  CFR 

100      

....4882 

aSCFR 

543  

553     

....4890 
....4890 

MCFR 

740..     

....4836 

761  C2  documents) 4836. 

4864 
772 ...._...-....« ..~~...~....~...4836 


36  CFR 


1256 

46  CFR 

2101 

2102 


2103 

47  CFR 

1 

2 

15 

61     ......MM^M******** 


.4669 

..4646 
..4646 
.4646 


73. 


.-.4649 
....4649 
-...4649 
....4667 
....4667 
....4660 


61., 
68.. 
90.. 


MCFR 

20 


17. 
20. 


.4670 
.4670 
.4717 

.4874 

.4718 
..4877 


/  \r^\    CO    Ki<«    oi    /   D«i<lc 


Tamiamr    Q1      1 007    /    Diilae    on/1    Paaiilatfnna 


4631 


Rules  and  Regulations 


Fadmll 

VoL  62.  Na  21 

Friday,  )anuaiy  31,  1997 


TNs  secfon  of  the  FEDERAL  REGISTER 
contains  regulatory  documems  having  general 
applicabiety  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Ckxle  of 
Federal  Regulations,  which  is  published  under 
SO  tities  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeic 


DEPARTMENT  OF  JUSTICE 

hnmignrtlon  and  Naturalization  Sarvioa 

8CFRPart204 
PNSIIo.1647-«q 
RW  1115-^E24 

Priority  Oatas  for  Employmant-Baaad 
Pallllona 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Final  rule. 

SUMMARY:  This  final  rule  adopts  without 
change,  an  interim  rule  published  in  the 
Fedml  Register  by  the  Immigration  and 
Naturalization  Service  ("the  Service") 
cm  June  27, 1996,  that  eliminated  a 
retpiirement  that  an  employment-based 
petition,  based  on  a  labor  certification 
M^ch  was  accepted  by  a  state 
employment  agency  before  October  1, 
1991.  must  be  filed  with  the  Service 
before  October  1, 1993,  in  order  to 
maintain  a  pre-October  1, 1991.  priority 
date.  This  final  rule  is  necessary  to 
implement  section  218  of  the 
Immigration  and  Nationality  Technical 
Corrections  Act  of  1994  (INTCA). 
EFFECTIVE  DATE:  January  31, 1997. 
FOR  FURTHER  ■rORMATPN  CONTACT: 
Michael  W.  Straus,  Senior 
Adjudications  Officer,  Adjudications 
Division,  Immigration  and 
Naturalization  Service,  425 1  Street. 
NW..  Room  3412,  Washington.  DC 
20536,  telephone  (202)  514-5014. 
SUPPLBKNTARY  MFORMATION:  On 
October  25, 1994,  the  President  signed 
into  law  the  Immigration  and 
Nationality  Ted^cal  Conections  Act  of 
1994  (INTCA).  Pub.  L.  103-416.  Before 
the  enactment  of  INTCA,  if  an  employer 
filed  a  labor  certification  with  a  state 
employment  agency  prior  to  October  1. 
1991,  the  onployer  was  required  to  file 
an  employmait4Msed  petiti(m  with  the 
Service  by  September  30. 1993,  in  order 


to  maintain  the  pre-October  1, 1991, 
priority  date.  Section  218  of  INTCA 
eliminated  this  provision.  As  a  result, 
the  priority  date  for  all  employment- 
based  petitions  accompanied  by  a  labor 
certification  is  the  date  the  State 
employment  office  accepted  the  labor 
certification. 

On  June  27. 1996,  at  61  FR  33304-05. 
the  Service  published  an  interim  rule 
with  request  for  comments 
implementing  section  218  of  INTCA  in 
the  Federal  Register.  Interested  persons 
were  invited  to  submit  written 
comments  on  or  before  August  26, 1996. 
The  Service  received  no  comments.  For 
the  reasons  given  in  the  June  27, 1996, 
interim  rule,  the  Service  will  adopt  the 
interim  rule  as  final  without  change. 

Regulatory  Flexibility  Ad 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regxilation  and,  by 
approving  it.  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  riUe  affects  only  a  very 
limited  number  of  petitionen  and  aliens 
vrbo  filed  requests  for  labor 
certffications  prior  to  October  1. 1991. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice.  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  xmda 
section  6(aK3)(A). 

Exacntive  Order  12612 

The  regulation  will  not  have 
substantial  direct  efiects  on  the  States, 
on  the  relationship  betvreen  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Otder  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implicatians 
to  warrant  the  preparation  of  a 
Federalism  Assessment 

Execotive  Order  129M 

This  interim  rule  meets  the  applicri>le 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.0. 12968. 


List  of  Sabfeds  in  8  CFR  Part  204 

Administrative  practice  and 
procedure,  Aliens.  Employment. 
Immigration.  Petitions. 

Accordingly,  the  interim  rule 
amending  8  CFR  pari  204,  which  was 
published  in  the  Federal  Register  at  61 
FR  33304-05  on  June  27, 1996.  is 
adopted  as  a  final  rule  without  change. 

Dated;  January  17. 1997. 
DorteKMaaner, 

Commissioner,  Immigmtion  and 
Naturalixation  Serrice. 
[FR  Doc  97-2424  Filed  1-30-97;  8:45  am] 
■LUM  OQOC  4410-t»-M 


DEPARTMENT  OF  TRANSPORTATION 

Fadaial  Aviation  Adminlatratlon 

14  CFR  Part  71 

[Alr^Moe  Docket  No.  96-ACE-41] 

Amandmantto  Claaa  E  Alrapaoa; 
Omaha,  NE 

aqdicy:  Federal  Aviaticm 
Administration  [FAA],  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendmoit  modifies  the 
Class  E  airspace  area  at  Omaha.  NE,  to 
accommodate  a  planned  Global 
Positioning  System  {GPS),  installatian  of 
an  Instrument  Approach  System  (ILS), 
and  other  amended  Standard  Instrument 
Approach  Procedures  (SIAPs)  at  Eppley 
Aii^eld.  This  acti(m  wUl  provide  for 
additional  controlled  airspace  for 
departing  aircraft  and  deletes  the 
extension  to  the  southeast  and  reduces 
the  extension  to  the  northwest  of  the 
airport 

ffFECnVE  DATE:  0901  UTC.  May  22. 
1997. 

FURTMER  MFORMATION  CONTACT:  Kathy 
Randolph,  Air  Traffic  Operations 
Branch.  ACE-530C,  Federal  Aviation 
Administration,  601  E.  12th  St.,  Kansas 
Qty,  MO  64106:  telephone  (816)  426- 
3408. 

8UPPI.EMENTARY  MFORMATION: 

Hlstoiy 

On  November  29, 1996,  the  FAA 
propoeed  to  amend  Part  71  of  the 
Fetteral  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  the  Class  E 
airspace  area  at  Omaha,  NE  (61  FR 
60658).  The  proposed  action  would 
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provide  additional  controlled  airspace 
to  accommodate  the  SIAPs  to  Eppley 
Airfield. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  from  700  feet  or  more  above 
the  sur&oe  of  the  earth  are  published  in 
paragraphs  6005  of  FAA  Order  7400.9D. 
dated  September  4. 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  Class  E  airspace 
area  at  Omaha.  NE,  by  providing 
additional  controlled  airspace  for 
aircraft  executing  tb^e  SIAPs  to  the 
airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
currmt  Therefore,  this  regulation  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaliiatirai  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  prooedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  is  14  CFR  Part  71 

Aviation,  Incorporation  by  reference. 
Navigation  (air). 

AdoplkiB  of  the  AaMndmcnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART71— (AMENOEm 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

AadMriljr:  49  U.S.C  106(g);  40103, 40113, 
40120;  B.0. 10654,  24  FR  9565,  3  CFR.  1959- 
1963  Camp.,  p.  389: 14  CFR  11.69. 


Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Pamgraph  6005    Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 


ACE  NE  E5  Omaha.  NE  [RcviMd] 

Eppley  Airfield,  NE 

(Lat.  42*18'09"N.,  long.  95'53'39'TW.) 
OffuttAFB.NB 

(Ut  41*07'06"N.  long.  95*54'45"W.) 
Council  BluSi  Muoicipal  Airport,  lA 

(Ut  41M5'34"N.,  long.  95"'45'36"W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surfece  within  a  6.9-mile 
radius  of  the  Eppley  Airfield  and  within  3 
miles  eadi  side  of  the  Eppley  Airfield  ILS 
localizer  course  to  Runway  14R  extending 
from  the  6.9-mile  radius  to  12  miles 
northwest  of  the  airport  and  within  a  7-mile 
radius  of  Offutt  AFB  and  within  4.3  miles 
each  side  of  the  Ofiiitt  ILS  localizer  course 
extending  from  the  7-mile  radius  to  7.4  miles 
southeast  of  the  AFB  and  within  a  6.3-mile8 
radius  of  the  Coimcil  Bluffs  Municipal 
Airport  excluding  that  portion  whidi  lies 
within  the  Eppley  Airfield  and  Ofiiitt  AFB 
Class  E5  airspace. 

Issued  in  Kansas  City,  MO  on  January  15, 
1997. 

Hannan  J.  Lyons,  )r^ 

Manager,  Air  Traffic  Division,  Central  Begfon. 
(FR  Doc  97-2419  FUed  1-30-97;  8:45  am] 
I  COM  4»ia-1S-H 


171.1 

2.  The  incorporation  by  refarence  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 


14  CFR  Part  71 
[Docfcat  No.  9»-ACE-iq 

Amendment  to  CI—  E  Airapaoe, 
Jeftaraon  City,  MO 

AGENCY:  Federal  Aviation 
Administratioa,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

summary:  This  rule  amends  the  Class  E 
airspace  area  at  Jefferson  City  Memorial 
Airport.  Jefferson  City,  MO.  The  effect  of 
this  rule  is  to  provide  additional 
controlled  airspace  for  aircraft  executing 
Standard  Instrument  Approach 
Procedures  (SIAP)  and  for  departing 
aircraft  to  transition  into  controlled 
airspace  at  Jefferson  Qty,  MO. 
EFFECTIVE  DATE:  0901  UTC.  March  27. 
1997. 

FOR  FURTHER  MFORMATNM  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division. 
Operations  Branch.  ACE-530C,  Federal 
Aviatimi  Administration.  601  East  12th 
Street,  Kansas  City,  Missouri  64106; 
telephone:  (816)  426-3408. 
SUPPLBIBfTARV  MFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 


request  for  comments  in  the  Federal 
Roister  on  November  19. 1996  (61  FR 
58784).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  efiisctive  on 
March  27. 1997.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  Kansas  Qty.  MO  on  January  14, 
1997. 

Hflnnaii  J.  Lyons  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc  97-2420  Filed  1-30-97;  8:45  am] 
■ajJNQ  cooi  4ai«-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  OT-ACE-l] 

Removal  of  Claaa  E  Airapac^ 
Wentzville.  MO 

AGENCY:  Federal  Aviation 
Administration  [FAA],  DOT. 
action:  Final  rule. 


r:  This  action  removes  the  Class 
E  airspace  at  Wentzville.  MO.  The  only 
standard  instrument  approach 
procedure  (SIAP)  at  the  Wentzville 
Airport.  Wentzville,  MO.  was  canceled 
April  23. 1996.  The  reason  for 
cancellation  was  the  Wentzville  Airport 
reverted  to  private^use  status  in  August 
1995. 

ffFECTIVE  DATE:  January  31. 1997. 
FOR  FURTHER  arOnMATICN  CONTACT: 
Kathy  Randolph,  Operations  Branch, 
ACE-530C.  Federal  Aviation 
Administration.  601 E.  12th  St.  Kansas 
Qty.  MO  64106;  telephone  (816)  42&- 
3408. 

SUPPLEMBfTARY  MFORMATION: 

History 

On  March  19. 1996.  the  President, 
Wentzville  Airport.  Inc.  requested 
cancellation  of  the  instrument  approech 
procedure  and  advised  that  the  airport 
was  converted  to  a  private-use  airport  in 
August  1995.  Based  on  that  request  the 
Class  E  controlled  airspace  area  is  no 
longer  necessary. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  the  Class  E  airspace  at 


UMI 
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Wentzville,  Missouri,  extending  upward 
firom  700  feet  above  the  suxface.  The 
cancellation  of  this  SIAP  on  April  23, 
1996,  at  Wentzville  Airport  has  made 
this  proposal  necessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  th«n  operationally 
current  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12886;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
CFR 11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
'  pmnulgated.  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Sobjecti  in  14  CFR  Part  71 

Airspace.  Inovporation  by  refierence. 
Navigation  (air). 

Adoptiao  of  the  Amendment 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read: 

Anthorily:  49  U.S.C  106(g);  40103, 40113, 
40120;  E.0. 10854.  24  PR  9565,  3  CFR  1959- 
1963  Camp.,  p.  389;  14  C7R  11.69. 

f7l.l    [Aimnded] 

2.  The  incorporation  be  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  6005    Qass  E  areas  extending 
upward  from  700  feet  or  man  above  ^te 
surface  of  the  Earth. 


ACE  MO  E5  Wartzvills,  MO  [KoMved] 

Issued  in  Kansas  Qty,  MO,  on  January  13. 
1997. 


iJ.Lj«ni,Jr.. 

ManagpT,  Air  Traffic  Division  Central  Region. 
(PR  Doc  97-2421  Filed  1-30-97;  8:45  am] 
HLUNO  COM  4ei»-ia-M 


COMMODITY  FUTURES  TRADING 

17  CFR  Parts  1, 3, 145  and  147 

nnandal  Raporting  and  DaM-€quity 
Ratio  Raquiremants  fdr  Futuraa 
Commiaslon  Marchants  and 
introducing  Brokara 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  amending  several  provisions  of 
its  Rule  1.10  which  governs  financial 
reporting  requirements  for  futures 
commission  merchants  (FCMs)  and 
introducing  brokevs  (IBs).  The 
amendments  require  that  financial 
reports  which  need  not  be  cotified  by 
an  independmt  public  aocoimtant  be 
filed  within  17  business  days  of  the  end 
of  the  reporting  period  (generally  the 
end  of  a  month,  a  quarter  or  a  six-month 
period),  rathw  than  within  45  calendar 
days  as  previously  required.  The 
amendments  provide  a  phase-in  period 
such  that  registrants  have  30  calendar 
days  from  the  end  of  the  reporting 
period  within  which  to  file  their 
financial  reports  for  reporting  periods 
ending  on  or  between  Jime  30, 1997  and 
December  31. 1997.  Certified  financial 
reports  will  continue  to  be  required  to 
be  filed  within  90  calendar  days  of  the 
fiscal  year  end,  rather  than  60  days  as 
propmed,  except  that  firms  which  are 
also  registered  as  seciuities  broker- 
dealers  will  be  required  to  file  their 
certified  year  end  reports  with  the 
Commission  at  the  same  time  they  are 
required  to  file  with  the  Seauities  and 
Exchange  Commission  (SEC),  which  is 
60  days  after  the  year  end.  Further,  all 
registrants  will  now  be  required  to  file 
an  uncertified  financial  report  with  the 
Commission  for  the  final  quarter  (or 
semianniial  period  in  the  case  of  IBs)  of 
each  fiscal  year  within  17  business  days 
(or  30  calendar  days  diuing  the  phase- 
in  period)  from  the  end  of  the  quarter  ot 
semiannual  period,  as  discussed  above. 
Monthly  capital  computations  required 
under  Rule  1.18(b)  also  will  be  required 
to  be  available  for  inspection  witldn  17 
business  days  from  month  end,  rather 
than  10  business  days  as  proposed,  .with 
an  initial  phase-in  period  that  will  aUow 
firms  to  continue  to  prepare  the 
computations  within  30  calendar  days, 
as  ciurently  required.  In  addition,  the 
Commission  is  deleting  the  provision 
which  permits  a  self-r^ulatory 
organizaticni  (SRO)  to  allow  its  member 
FCMs  to  file  financial  reports  on  a 
semiannual  rather  than  a  quarterly 


basis.  Further,  the  Commission  is 
amending  the  d^-equity  ratio  rule 
such  that  the  30  percent  minimum 
equity  requiranent  would  apply  to  all  of 
a  firm's  capital,  rather  than  only  to  that 
portion  of  a  firm's  capital  necessary  to 
meet  the  minimum  financial 
requirement 

EFFECTIVE  DATE:  June  30. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  1155  21st  Street  N.W., 
Washington.  DC  20581.  Telephone: 
(202)  418-5439. 

SUPPLEMENTARY  MF0RMAT10N: 

L  Financial  Reporting  Raqnirenients  for 
FCMsandlBs 

A.  Background 

On  February  26, 1996.  the 
Commission  published  for  comment 
proposed  amendments  to  several  of  its 
financial  reporting  requirements  for 
FCMs  and  IBs  set  forth  in  Commission 
Rule  1.10  and  to  the  Commission's  debt- 
equity  ratio  requirement  set  forth  in 
Rufe  1.17(d)  (the  "Proposals").'  These    - 
proposed  rufe  amendments  were 
intended  to  conform  the  Commission's 
rules  with  those  of  the  SEC  as  part  of  the 
Commission's  ongoing  efforts  to 
harmonize  its  rules  with  those  of  the 
SEC  to  the  extent  practicable,  lliese  ~ 
amendments  are  part  of  a  series  of 
rulemaking  proceedings  related  to  the 
discussions  at  the  Commissim's 
roundtabfe  on  capital  issues  held  in 
September  1995.^  At  that  roundtable. 
the  general  consensus  among  the 
industry  and  academic  experts  present 
was  that  the  Commission  should 
conform  its  rules  concerning  the 
financial  reporting  cycle  and  debt- 
equity  ratio  requirements  with  those  of 
the  SEC 

The  Proposals  were:  (1)  To  reduce  the 
current  time  periods  (a)  for  filing 
uncertified  financial  reports  from  45  (or 
30.  for  FCMs  subject  to  monthly 
reporting  under  "early  warning" 
requirements)  calendar  days  to  17 
business  days,  (b)  for  filing  certified 
financial  reports  from  90  to  60  calendar 
days,  and  (c)  for  preparing  monthly 
capital  computations  from  30  calendar 
to  10  business  days;  (2)  to  delete  the 
provisions  which  (a)  permit  an  SRO  to 
allow  member  FCMs  to  file  financial 
reports  semiannually  rather  than 
quarterly,  (b)  require  a  guaranteed  IB 
(IBG)  to  file  a  copy  of  a  guarantee 
agreement  with  the  Commission,  and  (c) 


■61  FR  roaO  (FaU  28. 1096). 
*Sm  61  FK  1S177  (May  1. 1966). 
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pennit  an  IB  which  is  also  a  country 
elevator  to  use  a  compilation  report 
prepared  in  accordance  with 
requirements  of  the  U.S.  Department  of 
A^culture  in  lieu  of  Form  1-FR-^; 
and  (3)  to  amend  the  debt-equity  ratio 
rule  to  apply  the  30  percent  minimum 
equity  reqiiirement  to  all  of  a  firm's 
capital. 

The  30  day  public  conunent  period  on 
the  Proposals  expired  an  March  27, 
1996.  llie  Commission  received  22 
written  comments  on  the  Proposals, 
including  12  from  FCMs,  three  from 
contract  markets,  three  from  trade 
associations,  three  from  accounting 
firms,  and  one  from  a  bank  that  has  a 
subsidiary  registered  as  an  independent 
IB  (IBI).  In  general,  most  commenters 
voiced  concerns  about  the  impact  of 
reduced  time  periods  vnthin  which  to 
file  financial  reports  on  the  business 
operaticms  of  firms  and  on  the  accuracy 
oi  the  reports  prepared.  A  niunber  of  the 
commenters  proposed  alternative  filing 
periods  to  those  contained  in  the 
Proposals.  These  comments  and 
alternatives  are  discussed  more  fidly 
below. 

The  Commission  has  considered 
carefully  the  comments  received.  The 
Commission  has  determined  generally 
to  adopt  as  proposed  the  amendments 
which  require  Uiose  financial  reports 
which  need  not  be  certified  by  an 
independent  public  accountant  to  be 
filed  within  17  business  days  of  the  end 
of  the  reporting  period,  rather  than 
within  45  calendar  days  as  currently 
required.  As  the  Commission  realizes 
that  certain  firms  may  require  a  period 
of  time  to  prepare  for  the  change  in 
reporting  deadline,  the  final  rules  do  not 
become  effective  until  June  30, 1997  and 
thereafter  are  phased  in  over  a  six- 
month  period.  This  phase-in  period 
provides  that  for  reporting  periods 
ending  on  or  between  June  30, 1997  and 
December  31, 1997,  financial  reports 
mdiich  are  not  reouired  to  be  certified 
must  be  filed  within  30  calendar  days  of 
the  end  of  the  reporting  period. 

With  respect  to  those  financial  reports 
which  must  be  certified  by  an 
independent  public  accountant,  the 
Commissicm  has  determined,  based 
upon  a  review  of  the  comments,  not  to 
adopt  at  this  time  the  provision  of  the 
Proposals  that  would  have  reduced  frtnn 
90  calendar  days  to  60  calendar  days  the 
time  period  within  which  registrants 
must  file  their  fiscal  year  end  financial 
reports.  Instead,  the  Commission  has 
determined  to  require  registrants  to  file 
an  imcertified  financial  report  for  the 
final  quarter  (or  semiannual  period,  in 
the  case  of  IBIs)  of  the  fiscal  year  within 
17  business  days  (or  30  calendar  days 
for  fiscal  years  ending  on  or  between 


June  30, 1997  and  December  31, 1997) 
and  continue  to  allow  90  days  within 
which  registrants  may  file  their  aimual 
certified  repcwts.  If  material  differences 
exist  between  the  capital  computation 
and  the  segregation  and  secured  amount 
schedules  contained  in  the  certified 
report  and  the  uncertified  foiulh  quarter 
(or,  for  ffils,  the  second  semiannual) 
refrart,  the  certified  report  must  include 
a  reconciliation  with  appropriate 
explanations.  If  no  such  matorial 
differences  exist,  there  must  be  a 
statement  so  indicating.  Further,  the 
Commission  will  require  firms  that  are 
also  registered  with  the  SEC  and  ther^y 
required  to  file  certified  financial 
reports  within  60  days  of  the  fiscal  year 
end  to  file  copies  of  such  reports 
simultaneously  with  the  Commission. 

The  Commission  also  has  determined, 
based  upon  a  review  of  the  comments 
and  its  own  reconsideration  of  the  issue, 
to  modify  its  proposed  amendment  to 
Rule  1.18(b)  concerning  the  completion 
of  monthly  capital  computations,  such 
that  monthly  capital  computations  will 
be  required  to  be  completed  and 
available  for  inspection  within  17 
business  days  imm  month  end  rather 
than  within  10  business  days  as 
proposed  or  within  30  calendar  days  as 
required  currently.  In  so  doing,  the 
Commission  reminds  registrants  that  the 
Commission  interprets  Rule  1.17(a)(4)  to 
require  FCMs  and  IBIs  to  have  a  system 
in  place  to  determine  whether  they  are 
in  capital  compliance  at  all  times  and  to 
be  able  on  demand  of  the  Commission 
or  an  SRO  to  prepare  a  pro  forma 
calculation  subject  to  the  Commission's 
or  SRO's  discretion  to  permit  up  to  10 
days  to  complete  the  same.  The 
Commission  will  provide,  similar  to    ' 
what  is  provided  for  uncertified 
financial  reports  discussed  above,  a 
phase-in  period  during  which  30 
calendar  days  will  continue  to  be 
allowed  for  preparation  of  the  monthly 
computation.  Further,  the  Commission 
has  determined  to  adopt  its  proposal  to 
delete  the  provision  which  permits  an 
SRO  to  allow  its  member  FCMs  to  file 
financial  reports  on  a  semiannual  rather 
than  a  quarterly  basis.  Finally,  the 
Commission  has  determined  to  adopt  as 
proposed  the  amendment  to  Rule 
1.17(d),  the  Commission's  debt-equity 
ratio  rule,  such  that  the  30  percent 
minimum  equity  requirement  will  apply 
to  all  of  a  firm's  capital  rather  than  (uUy 
to  that  portion  of  a  firm's  capital 
necessary  to  meet  the  minimum 
fintincial  requirement. 


B.  Rule  Amendments 

1.  Financial  Reporting  Cycle 

The  Commission  proposed  to  amend 
its  financial  reporting  requirements  for 
FCMs  and  IBIs  such  that  interim 
unaudited  financial  reports  would  be 
due  within  17  business  days,  rather  than 
the  current  45  calendar  days,  of  the  "as 
of  date,  and  the  certified  financial 
report  as  of  the  fiscal  year  end  would  be 
due  within  60,  rather  than  90,  calendar 
days  of  the  fiscal  year  end.^  Sixteen  of 
the  commenters  addressed  the  issues 
concerning  a  shortening  of  the  filing 
period  for  imcertified  reports  while 
eighteen  addressed  the  issues 
concerning  a  shortening  of  the  filing 
period  for  certified  reports.  Two 
commenters  addressed  all  of  the 
proposed  changes  generally.  One 
commenter,  a  bank  with  an  IBI 
subsidiary,  supported  all  of  the 
Commissicn's  amendments  stating, 
among  other  things,  that  financial 
reporting  should  be  accelerated  so  as  to 
prevent  the  reporting  of  stale  data  and 
that  conforming  Commission 
regulations  with  those  of  the  SEC  would 
ease  the  r^ulatory  expense  and  burden 
of  compliance.  The  remaining 
commentere,  however,  were  concerned 
generally  about  the  effect  that 
shortening  the  filing  deadlines  would 
have  upon  firm  resources  and  the 
accuracy  of  financial  reports. 

As  noted  above,  participants  in  the 
September  1995  roundtable  on  capital, 
including  representatives  fivm  the 
industry  SROs,  urged  the  Commission 
to  adopt  the  rule  (Ganges  embodied  in 
the  Proposals. 

a.  Uncertified  Reports.  With  respect  to 
imcertified  filings,  ten  conunentere  dted 
an  increase  in  hardship  as  a  result  of 
necessary  workload  rMllocations  and  an 
increase  in  expense  due  to  the  potential 
need  for  hiring  additional  staff  as 
reasons  for  not  changing  the  filing 
deadline.  Four  commentere  stated  that 
Commission  Rule  1.12(g).  which 
requires  notification  by  an  FCM  within 
two  business  days  of  a  twenty  percent 
or  greater  reduction  in  the  firm's  net 
capital  compared  to  that  last  reported  in 
a  financial  report  filed  with  the 
Commission,  provides  adequate  timely 
information  of  an  FCM's  financial 
difficulty.  Additionally,  ten 
commenters,  including  the  three 
contract  maricets,  two  trade  associations 
and  five  FCMs,  suggested  that  a  30 
calendar  day  filing  deadline  would  be 
more  reasonable. 

Althou^  the  Commission  realizes 
that  a  shortening  of  the  time  period  in 


» See  propotd  Miwndnwnu  to  Cnmmtoton  Rnl— 
1.10(bXl)  (i)  and  (U),  61  FR  7080,  7085-06. 
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which  to  file  uncertified  finAnriwI 
reports  may  require  a  period  of 
adjustment  for  some  firms,  the 
Commission  believes  that  this 
additional  burden  is  warranted  when 
weighed  in  the  balance  with  the  need  to 
obtain  financial  information  in  a  timely 
maimer.  Indeed,  exchange  traded 
derivatives  positions  chuige  frequently; 
hence,  the  more  current  relevant 
financial  information  is  the  more  useful 
it  is  in  appropriately  monitoring 
financial  integrity  on  an  ongoing  basis. 
It  would  therefore  be  anomalous  for 
FCMs  to  have  longer  reporting 
timeframes  than  securities  broker- 
dealers.  As  a  change  to  a  17  business 
day  filing  period  will  conform  the 
Commission's  rules  with  those  of  the 
SEC  in  this  area,  no  additional  burden 
should  be  created  for  the  large  number 
of  firms  that  are  duaUy  registered  with 
the  Commission  and  the  SEC.* 

Under  these  final  ndes,  interim 
uncertified  financial  reports  will  be  due 
within  17  business  days  (about  24 
calendar  dajrs)  of  the  end  of  the 
reporting  period.  However,  in  light  of 
the  potential  adpistment  necessary  for 
some  firms  to  come  into  fiill  compliance 
with  this  rule  change,  the  rules  provide 
a  phase-in  period,  whereby  firms  will 
have  30  calendar  days  from  the  end  of 
the  reporting  period  in  which  to  file 
their  interim  reports  for  reporting 
periods  ending  on  or  between  June  30, 
1997  and  December  31, 1997,  the  first 
six  months  during  which  the 
amendments  are  efiiactive.  TWo  trade 
associations  commented  that  should  the 
Commission  and  the  SEC  replace 
Commission  Form  1-FR  ana  the  SEC 
Financial  and  Operational  Combined 
Uniform  Single  (FOCUS)  Report  with  a 
single  financial  reporting  form  that 
would  be  adopted  by  boUi  agencies,  an*' 
greater  detail  that  might  be  required  in 
such  a  form  might  make  a  17  business 
day  filing  deadline  difBodt  to  comply 
with.  In  this  regard,  the  Commission 
notes  that  if  such  a  combined  form  were 
to  require  statements  and  schedules  in 
addition  to  those  currently  required,  the 
agencies  intend  to  revisit  the  filing 
timetables  at  least  with  respect  to  the 
additional  schedules  but  would 
continue  to  pursue  harmonization  of 
filing  deadlines  to  the  extent 
practicable.^ 

Similarly,  as  proposed,  the 
Commission  will  require  that  FCMs 
subject  to  the  "early  warning" 
requirement  ^  of  monthly  financial 


reoorts,  which  are  now  due  within  30 
calendar  days  of  the  month  end,  file 
such  reports  within  17  business  days  of 
the  month  end.  This  requirement  is  also 
being  phased  in  so  that  for  months 
ending  on  or  between  Jime  30, 1997  and 
December  31, 1997,  the  filing 
requirement  will  be  30  calendar  days  as 
at  present^  One  trade  association 
commenter  objected  to  this  proposed 
amendment.  However,  the  Commission 
believes  that  FCMs  subject  to  the  early 
warning  requirements— that  is,  FCMs 
with  adjusted  net  capital  of  less  than 
150  percent  of  the  miniimiTn 
requirement — should  not  have  a  longer 
period  within  which  to  file  uncertified 
financial  r^rarts  than  is  provided 
generally.*  This  is  because  such  firms 
are  intended  to  be  subject  to  increased 
regulatory  and  self-regulatory  scrutiny. 

The  only  amendments  with  respect  to 
filing  uncertified  financial  reports  that 
are  not  being  phased  in  concern  the 
uncertified  financial  report  which  a  new 
applicant,  or  an  IBG  seeking  to  become 
an  IBI,  can  file  if  it  also  submits  a 
certified  financial  report  that  is  no  more 
than  one  year  old.  An  uncertified  report 
accompanying  a  certified  report  which 
is  less  than  one  yeai  old  in  such 
circumstances  must  be  filed  within  17 
business  days  of  the  "as  of  date,  rather 
than  the  current  45  calendar  days.  See 
amendments  to  Rules  1.10  (a)(2)(i)(B), 
(a)(2)(ii)(B),  (j)(8)(i)(B)  and  (j)(8)(U)(B). 
These  are  alternative  filings  made  at  the 
firm's  option  in  lieu  of  filing  only  a 
recent  certified  financial  report.  Thus, 
the  firm  has  some  choice  as  to  the 
timing  of  the  uncertified  finanHal 
statement  in  this  context  Moreover,  this 
option  is  likely  to  be  used  by  a  firm 
already  making  regulatory  filings  which 
require  annual  certified  fiT>«nH«l 
statements,  such  as  a  seciuities  broker- 
dealer.  None  of  the  commentm^ 
specifically  addressed  this  aspect  of  the 
Proposals.  The  Commission  has 
therefore  determined  to  adopt  the 
amendments  to  Rules  1.10  (a)(2)(i)(B)r 
(a)(2)(ii)(B),  (j)(8)(i)(B)  and  (j)(8)(u)(B)  as 
proposed. 

b.  Certified  Reports.  With  respect  to 
the  Commission's  proposed  rule 
amendment  to  shorten  the  time  period 
for  filing  annual  certified  finnnfjal 
reports,  commenters  voiced  similar 
concerns  to  those  raised  concening 
shortening  the  time  period  for  filing 
uncertified  interim  reports.  Specifically, 


4As  of  Novmntw  30. 1996,  almost  oiw-half  of 
FCMf  (115  out  of  240)  and  mora  than  OM-third  of 
mu  (141  out  of  376)  ware  dually  ngiatarad  with  the 
SEC 

>  Saa  61  FR  7080.  7061  n.a 

•Saa  61 FR  7060.  7061-62. 


7  Thif  anwndmeiit  is  adoptad  at  part  of  Rule 
1.12(bK4).  In  the  Proposals,  this  amendment  was 
proposad  as  an  amandmant  to  Rule  l.l2(bK3)  but 
when  the  Commiaskm  amended  Rule  1.12  in  May 
1996.  it  redasignated  Rule  1.12(bX3)  as  Rule 
1.12(b)(4).  5ae61  FR  7080.  7061  n.6: 61  FR  19177, 
19185. 

•Saa  61  FR  7060.  7063. 


six  commenters  stated  that  firm 
resources  woidd  have  to  be  shifted  to 
meet  new  deadlines  and  small  firms 
would  not  have  sufficient  staff  to  meet 
these  new  demands.  Eight  commenters, 
including  the  three  contract  mariwt 
commenters  and  two  trade  associations, 
noted  that  adopting  the  proposal  would 
cause  audit  expenses  to  increase  as  a 
result  of  a  greater  demand  for 
accounting  services  during  peak  periods 
and  the  need  for  addition^  in-house 
staff.  As  an  alternative  to  the 
Commission's  proposal,  two  contract 
markets  and  an  FCM  suggested  that  the 
CommissicMi  could  meet  its  objective  of 
obtaining  more  timely  financial 
information  by  requiring  firms  to  file  an 
unaudited  financial  statement  within  30 
or  45  days  of  the  fiscal  year  end 
followed  by  filing  the  certified  report 
within  90  days.'  One  of  the  contract 
maricets  and  the  FCM  suggested  that 
firms  provide  a  reconciliation  between 
their  certified  and  uncertified  reports. 
Two  additional  commenters  suggested 
that  if  the  Proposal  is  adopted,  the 
Commission  snould  permit  an 
automatic  30  day  extension  upon  a 
request  whidi  includes  an  unaudited 
fomth  quarter  financial  report  and  an 
auditor's  statement  that  baaed  upon  the 
part  of  the  audit  completed  to  date, 
there  are  no  known  material 
inadequacies  in  the  firm's  accounting 
system  or  internal  controls  or  failures  to 
comply  with  the  Commission's 
minimum  capital  or  segregation 
requirements. 

Based  upon  the  Commission's  review 
of  the  comments  received  and 
reconsideration  of  this  aspect  of  the 
Proposals,  the  Commission  has 
determined  to  leave  unchanged  the  time 
period  within  which  FCMs  and  IBIs 
must  file  their  annual  certified  financial 
reports.  Thus,  FCMs  and  IBIs  continue 
to  have  90  calendar  days  within  which 
to  file  their  annual  certified  finanrial 
statements,  except  for  those  firms 
already  filing  certified  financial  reports 
with  the  SEC  within  60  calendar  days 
because  they  are  securities  broker- 
dealers.  Such  firms  will  be  required, 
pursuant  to  provisos  added  to 
paragraphs  a>)(l)(ii)  and  (b)(2)(u)(A)  of 
Rule  1.10,  to  file  copies  of  such  certified 
reports  with  the  Commission  at  the 
same  time  the  reports  are  filed  with  the 
SEC  The  Commission  does  not  believe 
this  will  create  any  added  burden  for 
such  firms  since  they  have  been  filing 
certified  reports  with  the  SEC  on  the 


*  Both  the  Chicago  Ktatcantila  Excbai^  (CME) 
and  ChicagD  Board  of  Trade  (CBT)  require  the  filing 
of  ao  uncertified  financial  report  fw  the  fourth 
quarter  in  addition  to  the  certified  financial  report 
as  of  the  fiscal  year  end.  More  than  40  percent  of 
FCMs  are  member*  of  either  CME  or  CBT. 
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shorter  timeframe.  Further,  paragraphs 
(b)(l)(i)  and  (b)(2Ki)  of  Rule  1.10  have 
been  amended  to  make  clear  that  each 
FCM  must  file  an  uncertified  report 
covering  the  firm's  fourth  quarter  within 
17  business  days  of  the  end  of  the 
quarter  and  each  IBI  must  file  an 
uncertified  report  covering  the  firm's 
second  semiannual  period  withih  17 
business  days  of  the  end  of  the  period, 
respectively.  The  Commission  has  also 
redesignated  paragraph  (d)(2)(vi)  of  Rule 
1.10  as  paragraph  (d)(2)(vii)  *°  and 
added  a  new  paragraph  (d)(2)(vi)  to 
require  that  the  year  end  certified 
financial  report,  as  suggested  by  certain 
commentors  as  noted  above,  contain  a 
reconciliation  between  that  report  and 
the  fourth  quarter  (or,  in  the  case  of  IBIs, 
second  semiannual)  uncertified  report  if 
material  differences  exist  in  the  net 
capital  computatioD,  segregation 
schedules  or  secured  amoimt  schedules. 
The  reconciliation  must  include 
appropriate  explanations.  If  there  are  no 
material  difiisrences  between  the 
reports,  there  must  be  a  statement  so 
indicating  in  the  certified  report.  This  is 
consistent  with  SEC  rules.  >  ■  In 
conformity  with  the  Commission's 
amendments  with  respect  to  other 
uncertified  filings,  Rules  1.10  (b)(l)(i) 
and  (b)(2)(i)  provide  a  phase-in  period 
such  that  for  quarters  (with  respect  to 
FCMs)  or  semiannual  periods  (with 
respect  to  IBIs)  ending  on  or  between 
June  30, 1997  and  December  31, 1997, 
firms  have  30  calendar  days  from  the 
end  of  the  quarter  or  semiannual  period 
within  whidi  to  file  their  uncertified 
reports. 

2.  Monthly  Computation 
The  monthly  computation  of  adjusted 

net  capital  and  minimnin  fifianrfal 

requirement  which  FCMs  and  IBIs  mxist 
prepare  in  accordance  with  Commission 
Rule  1.18  is  currently  required  to  be 
made  available  for  inspection  within  30 
days.  The  Cranmisdon  proposed  to 
shorten  this  time  period  to  10  business 
days  since  these  computations  do  not 
involve  the  preparation  of  all  of  the 
statements  and  schedules  included  in  a 
Form  1-fR-FCM  or  a  Form  1-FR-B. 
The  Commission  also  noted  in  its 
proposal  that  this  shorter  time  period 
would  conform  the  requirement 
pertaining  to  monthly  capital 
computations  to  the  SEC's  requirement 
for  fili^  Part  I  of  the  FOCUS  Report. 
The  Qunmission  received  fourteen 
comment  letters  concerning  the 


*°Tbe  twietigiiated  paragraph  raquirat  that  a 
caitifiad  Biundal  rapott  induda  "|i|n  addition  to 
tha  information  axptaaaly  raquirad,  tuch  fiuthar 
matarial  infannation  aa  may  ba  nacaaaary  to  i 
tha  taqnirad  Matamants  not  mialaading." 

••  S«a  17  CFR  24ai7a-5(d)(4)  (1996). 


proposed  amendment  of  Rule  1.18.  All 
of  these  commenters  stated  that  10 
business  days  is  too  short  a  period  of 
time  in  which  to  prepare  the  monthly 
computation.  Five  commenters  noted 
that  a  formal  capital  computation 
requires  the  same  review  and 
reconciliation  process  that  is  needed  to 
prepare  a  financial  report  and,  therefore, 
the  time  period  for  completing  such  a 
computation  should  not  be  any  shorter 
than  that  provided  for  filing  a  financial 
report.  Additionally,  two  contract 
maricets,  two  trade  associations  and  an 
FCM  stated  that  securities  broker^ 
dealers  who  file  Part  I  of  FOCUS  are 
often  provided  an  extension  of  time 
through  their  respective  designated 
examining  authority,'^  such  that  the 
filing  of  their  monthly  capital 
computations  is  generally  due  within  17 
business  dajrs  from  month  end.  In 
consideration  of  these  comments,  Rule 
1.18(b)  as  adopted  provides  that  firms 
must  complete  and  make  available  for 
inspection  formal  computations  of  their 
adjusted  net  capital  and  minimum 
financial  requirements  within  17 
business  days  from  month  end.  As  is 
true  with  respect  to  the  Commission's 
other  amendments  discussed  above, 
amended  Rule  1.18(b)  contains  a  phase- 
in  period,  such  that  firms  continue  to 
have  30  calendar  days  from' month  end 
in  which  to  complete  their  monthly 
computations  for  all  months  ending  on 
or  before  December  31, 1997. 

The  Commission  also  notes  that  an 
FCM  or  IB  must  maintain  compliance 
with  the  Commission's  minimum 
financial  requirements  at  all  times. 
Thus,  although  Ride  1.18(b)  provides  17 
business  days  for  an  FCM  or  IBI  to 
complete  a  formal  capital  computation, 
a  firm  must  nonetheless  be  able  to 
demonstrate  its  compliance  with  the 
Commission's  minimum  capital 
requirement  prior  to  this  deadline  if 
requested  by  the  Commission.'^  The 
Commission  encourages  the  SROs  to  use 
monthly  calculations  in  their  financial 
monitoring  systems  and  notes  that  the 
CME,  CBT  and  die  New  Y(^  Stock 
Exchange,  Inc.  now  require  clearing 
member  firms  to  file  as  well  as  to 
calculate  capital  monthly. 

3.  Other  Amendments 

The  Coilmission  further  proposed  to 
delete  that  portion  of  Rule  l.S2(a)  which 
permits  an  SROto  allow  its  member 
FCMs  to  file  financial  reports 
semiannually  rather  than  quarterly.  In 
the  Proposals,  the  Commission  stated 
that  it  believes  this  rule  amendmont  is 


consistent  with  the  concept  that  the 
existing  reporting  timeframe  should  be 
accelerated  so  that  the  financial  data 
reported  and  used  by  regulators  for 
monitoring  purposes  is  reasonably 
current.  Additionally,  the  Commission 
noted  that  relatively  few  firms  (less  than 
ten  percent  of  FCMs,  approximately  20 
in  all)  are  now  filing  only  semiannually, 
so  the  nde  amendment  woiUd  not  cause 
imdue  hardship  for  a  substantial 
number  of  FCMs.  All  six  of  the 
commenters  who  addressed  this  aspect 
of  the  Proposals  supported  this  rule 
amendment  and  the  Commission  is 
adopting  it  as  proposed. 

Tne  Cximmission  also  proposed  two 
other  minor  amendments  to  the 
financial  reporting  requirements  in  Rule 
1.10,  both  of  whidi  pertain  to  IBs. 
Currently,  an  applicant  fw  registration 
as  an  IB  that  intends  to  operate  pursuant 
to  a  guarantee  agreement  with  an  FCM 
must  file  a  copy  of  the  guarantee 
agreement  with  the  regional  office  of  the 
Commission  nearest  the  principal  place 
of  business  of  the  applicant  (except  that 
an  applicant  imder  the  jurisdiction  of 
the  Commission's  Western  Regional 
Office  in  Los  Angeles  must  file  a  copy 
with  the  Commission's  Southwestern 
Regional  Office  in  Kansas  Qty).  ><  This 
requirement  is  in  addition  to  the 
requirement  to  file  the  original  of  the 
guarantee  agreement  with  the 
registration  application  submitted  to 
National  Futures  Association  (NFA). 
The  Commission  proposed  to  amend 
Rule  1.10(c)  to  eliminate  the 
requirement  that  a  copy  of  a  guarantee 
agreement  be  filed  with  a  Commission 
regional  office.  An  IB's  status  as  an  IBG 
can  be  readily  discerned  by  Commission 
staff  from  contacting  NFA's  Information 
Center  or  by  accessing  the  registration 
database.  An  IBG  has  no  ongoing 
finanriiil  reporting  requirements,  so  the 
Commission  believes  that  no  purpose  is 
served  by  continuing  to  maintain  copies 
of  guarantee  agreements  in  its  regional 
offices.  The  Commission  further 
believes  that  this  amendment  to  Ride 
1.10(c)  will  ease  filing  burdens  on  IB 
applicants  and  record  maintenance 
burdens  on  the  Commission's  staff,  llie 
Commission  received  no  comments 
specifically  addressing  this  issue  and 
has  determined  to  adopt  the  amendment 
to  Rule  1.10(c)  as  proposed.'^ 

In  addition,  the  Commission  proposed 
to  amend  the  financial  reporting 


"Tha  Commiaaion  haa  confinnad  tbia  to  ba  the 

aa. 

■161  FR  TOaO.  7061  a  n.3. 


■*Tba  geographic  coverage  of  jurisdiction  of  tha 
Commiaai«m'»  regional  offices  is  sat  forth  in  17  CFR 
140.2  (1906). 

■'  The  Commission  has  separately  propoaad 
further  amendment  of  Rule  1.10(c)  as  part  of  rule 
amendments  concamiog  electronic  filing  of 
BmivH«I  reports  and  attestation  requirements 
ratetad  thatato.  61  FR  55235  (Oct  25. 1096). 


UMI 
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requirements  to  eliminate  Rule  l.lO(i). 
Rule  l.lO(i)  provides  that  an  IBI  or  an 
applicant  which  is  also  a  country 
elevator  can  satisfy  its  financial 
reporting  obligation  by  filing,  in  lieu  of 
filing  a  Form  1-FR-IB,  a  copy  of  a 
compilation  report  of  financial 
statements  of  warehousen\^n  for 
purposes  of  Uniform  Grain  Storage 
Agreements,  prepared  in  accordance 
with  requirements  of  the  U.S. 
Department  of  Agriculture.  This 
alternative  filing  provision  was  adopted 
when  the  Commission  first  adopted 
rules  to  govern  IBs  in  1983  ><^  and  has 
never  been  utilized.  No  comments 
specifically  addressed  this  issue.  The 
Commission  believes  that  it  is 
appropriate  to  delete  this  provision  as  a 
means  of  streamlining  and  simplifying 
Rule  1.10.  References  to  Rule  1.1 0(i)  in 
other  Commission  rules  have  likewise 
been  eliminated.  ■ '' 

n.  Amendments  to  Debt-Equity  Ratio 
Requirements 

Commission  Rule  1.17(d)  sets  forth 
the  debt-equity  ratio  requirement,  which 
states  that  at  least  30  percent  of  an 
FX]M's  or  IBI's  requirMl  debt-equity  total 
must  consist  of  equity  capital.'"  Thus,  if 
an  FCM's  required  debt-equity  total 
amount  is  $1  million,  it  must  maintain 
equity  capital  as  defined  in  the 
Commission's  rules  of  $300,000.  No 
matter  how  much  adjusted  net  capital  is 
actually  maintained  by  an  PCM  or  IBI, 
the  thirty  percent  equity  requirement 
currently  applies  only  to  the  amount  of 
required  debt-equity  total.  Accordingly, 
if  an  FCM  has  a  $1  million  adjusted  net 
capital  requirement  and  act\ially 
maintains  $5  million  in  adjusted  net 
capital  (Le.,  it  has  $4  million  in 
"excess"  adjusted  net  capital),  the  entire 


••48  VK  35248.  35263,  352S2  (Aug.  3, 1983). 

■^Sm  daletiont  of  Rule*  1.10(gX3), 
145.S(dXlKiXG)  and  147.3(b)(4XiXAH7)  M  waU  •• 
■mandmenu  to  Rulas  1.10(gX5),  1.18(a)  and  (b).  and 
3.33(c)(1). 

■■In  addition  to  oartain  subordinated  debt  aa 
daacribed  mora  fully  below,  equity  capital  indudn 
the  following: 

(1)  In  the  case  of  a  corporation,  the  turn  of  its  par 
or  stated  value  of  capital  stock,  paid  in  capital  in 
axceaa  of  par,  retained  earnings,  unrealised  profit 
and  loss,  and  other  capital  accounts; 

(2)  In  the  case  of  a  partnership,  the  sum  of  its 
capital  accounts  of  partners  (inclusive  of  such 
partners'  commodity  interest  and  securitiea 
eccounu  subject  to  the  provisions  of  Role  1.17(e) 
concerning  restrictions  on  %vithdrawals  of  equity 
capital),  and  unrealized  profit  and  loas;  and 

(3)  In  the  case  of  a  sole  proprietorship,  the  sum 
of  its  capital  accounts  and  unrealized  profit  and 


$4  million  amount  above  tLe  minimym 
requirement  could  consist  of  debt 
subject  to  satisfactory  subordination 
agreements  in  accordance  with 
Commission  Rule  1.17(h).>' 

When  the  Commission  originally 
proposed  what  is  now  Rule  1.17(d)  in 
1977,  the  debt-equity  ratio  requirement 
was  patterned  upon  the  SEC  rule  and 
would  have  appHed  to  a  firm's  debt- 
equity  total.20  However,  in  response  to 
comments  that  "it  would  be 
inappropriate  to  penalizp  a  firm  that 
maintains  capital  in  the  form  of 
satisfactory  subordination  agreements, 
which  is  in  excess  of  the  Tninimnn^ 
required  by  the  regulations."  the 
Commission  revised  its  proposal.  As 
adopted  in  1978,  Rule  1.17(d)  provides 
that  the  required  debt-equity  total  to 
which  the  30  percent  equity  capital 
requirement  applies  means  a  firm's 
debt-equity  total  less  its  excess  adjusted 
net  capital.^' 

Several  of  the  panelists  at  the  capital 
roimdtable  on  September  18*1995  urged 
the  Commission  to  pursue  greater 
harmonization  between  CFTC  and  SEC 
financial  rules  and  related  reporting 
requirements  and  the  debt-equity  ratio 
requirement  was  one  area  referred  to  in 
this  regard.  The  (Commission  also  notes 
that  the  general  international  standard  is 
to  apply  the  debt-equity  ratio 
requirement  to  all  of  a  firm's  capital.^ 
The  Commission  believes  that  it  is 
important  for  its  rules  to  conform  to 
international  standards  with  respect  to 
the  quality  of  capital. 

Accordmgly,  in  li^t  of  these 
developments  and  its  own 
reconsideration  of  the  issue,  the 
Commission  determined  to  propose  an 
amendment  to  Rule  1.17(d)  to  require 
that  the  30  percent  debt-equity  ratio 
requirement  apply  to  an  FCM's  or  IBI's 
debt-equity  total.^^  in  making  this 
proposal,  the  Commission  noted  that  a 
large  prop<ntion  of  FCMs  and  IBIs  are 
also  securities  brokers  or  dealers  and 
thus  already  subject  to  the  SEC  rule 
concerning  the  debt-equity  ratio.^ 

The  Commission  further  noted  that 
Rule  1.17(d)(1)  provides  that  certaia 


"Dabt-aqulty  total"  means  equity  capital  as 
described  above  plus  the  outstanding  principal 
amount  of  subordinated  debt  which  does  not 
qualify  as  equity  capital  The  "required  debt-equity 
total"  means  drtt-aquity  total  leas  the  amount  by 
which  a  firm's  adjusted  net  capital  exceeds  the 
minimum  required.  17  CFR  l.l7(dXlM6). 


••17  CFR  1.17(h)  (1996),  as  amended  by  61  FR 
19177. 19186-B7  (May  1. 1996). 

«»42  FR  27166,  27177  (May  26, 1977). 

»  43  FR  39956,  39965.  39976  (SepL  8. 1978). 

"This  is  the  recommendation  of  Working  Party 
Mo.  3  of  the  Technical  Committee  of  the 
International  Organixation  of  Securities 
Commissions  (IOSCO).  See  Report  of  the  Technical 
Committee  of  IOSCO,  "Capital  RequiremenU  for 
Multinational  Securities  Firms."  XV  Annual 
Confsrence  of  IOSCO,  Santiago,  Chile  1990. 

»61  FR  7080,  7083-84,  7006. 

^The  Coomiiaaion  also  noted  that  the  SEC 
definition  of  equity  capital  does  not  include,  in  the 
case  of  a  pattnmhip,  partners'  aecurities  accounts. 
See  17  CFR240.15c3-l(dKl996). 


subordinated  debt  may  qualify  as  equity 
capital  if  specified  ccmditions  are  met, 
in  addition  to  those  which  apply  to 
subordinated  debt  in  general.  These 
additional  conditions  are:  (1)  The  lender 
must  be  a  partner  or  stockholder  of  the 
FCM  or  IBI;  (2)  the  initial  term  of  the 
debt  must  be  at  least  three  years,  and 
there  must  be  a  remaining  term  of  not 
less  than  twelve  months;  ^s  (3)  the 
governing  subordination  agreement  does 
not  contain  most  of  the  otherwise 
pennissible  provisions  relating  to 
accelerated  maturity;  (4)  the  governing 
subordinatioU'agreement  allows  no 
special  prepayment  of  the  debt  [i.e., 
prepayment  before  one  year  fitjm  the 
date  such  subordination  agreement 
becomes  effective);  and  (5)  the  debt  in 
question  is  maintained  as  equity  capital 
subject  to  the  provisions  on  withdrawal 
of  equity  capital  contained  in 
Commission  Rule  1.17(e).  If  a  firm  is 
organized  as  a  partnerehip,  however, 
additional  conditions  (3)  and  (4)  need 
not  be  met  for  subordinated  debt  to 
qualify  as  equity  capital,  if  the 
partnership  agreement  provides  that  the 
capital  contributed  pursuant  to  a 
satisfactory  subordination  agreement  as 
defined  in  Ck>mmission  Rule  1.17(h) 
shall  in  all  res]}ects  be  partnership 
capital  subject  to  the  provisions 
restricting  the  withdrawal  thereof  set 
forth  in  Commission  Rule  1.17(e). 

Eight  commenters  addressed  this 
aspect  of  the  Commission's  Proposals 
and  all  of  them  supported  the 
amendment  to  Rule  1.17(d)  to  require 
application  of  the  30  percent  debt- 
equity  ratio  requirement  to  a  firm's  debt- 
equity  total.  Based  upon  these 
comments  and  the  Commission's  further 
consideration  of  this  issue,  the 
amendment  to  Rule  1.17(d)  is  being 
adopted  as  proposed. 

Tne  Commission  also  addressed 
another  issue  in  connection  with  the 
debt-equity  ratio  requirement  in  the 
Proposals,  in  response  to  a  letter 
submitted  by  the  CME  on  behalf  of  the 
Intennaricet  Financial  Surveillance 
Ckoup,  an  organization  composed  of 
representatives  of  U.S.  commodity  and 
securities  organizations.  The  CME  lettor, 
addressed  to  the  Ckimmission's  Division 
of  Trading  and  Markets  and  dated 
October  31, 1995,  supported  the  goal  of 
conforming  the  rules  of  the  Commission 
ani^the  SEC  concerning  the  debt-equity 


»  Subordinated  debt  entered  into  today  with  a 
maturity  date  of  December  31, 2000  could, 
therefbra.  qualify  as  equity  capital  if  all  otlier 
requirements  were  met  On  Jaiiuary  1,  2000. 
however,  such  subordioatad  debt  would  no  longer 
be  counted  as  equity  capital  unless  an  extension  of 
the  maturity  date  had  been  agreed  to  by  the  paitiea. 
since  the  remaining  term  of  the  debt  would  be  ieaa 
than  one  year  at  that  time. 
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ratio  requirement.  CME  also  requested 
in  that  letter,  and  in  a  similar  letter  of 
the  same  date  to  the  SEC's  Division  of 
Maiicet  Regulation,  that  the  financial 
rules  of  each  agency  be  amended  such 
that  goodwill  net  of  amortization  could 
be  subtracted  from  the  denonunator 
when  a  firm  calculates  its  debt-equity 
ratio.^  Since  the  SEC  had  not  yet  made 
such  a  change  in  its  rule  and  since  the 
Commission's  intention  in  making  its 
February  1996  proposal  was  to  conform 
its  rule  to  that  of  the  SEC  concerning  the 
debt-«quity  ratio  requirement,  the 
Conunission  did  not  propose  to 
incorporate  the  CME's  request  in  the 
proposed  amendment  to  Rule  1.17(d). 
However,  the  Commission  specifically 
requested  coidment  upon  the  CME's 
siiggestion  and  whether  the  Commission 
should  adopt  such  a  rule  amendment  in 
conjtmction  with  or  irrespective  of 
action  taken  by  the  SEC  The 
Commission  also  noted  that  its  staff 
would  discuss  this  matter  with  staff  of 
the  SEC. 

In  addition  to  the  CME,  two  other 
futures  exchanges,  the  CBT  and  the  New 
Yori(  Mercantile  Exchange  (f4YMEX), 
and  an  FCM  supported  elimination  of 
goodwill  from  the  debt-equity 
calculation.^  However,  the  Securities 
Industry  Association  (SIA),  the  trade 
association  for  securities  firms, 
commented  that  it  is  not  appropriate  for 
the  Commission  to  subtract  goodwill 
&T>m  the  debt-equity  calculation  because 
the  number  of  firms  reporting  goodwill 
as  an  asset  is  inaignifirant  and  to  do  so 
would  create  disparity  with  the  SEC 

The  Commission  had  noted,  when  it 
issued  the  Proposals,  that  information 
provided  by  CME  based  upon  studies  of 
several  SROs  indicated  that  the  number 
of  firms  reporting  goodwill  as  an  asset 
was  quite  small.^*  The  Commission 
imderstood  that  the  original  requests 
concerning  goodwiU  were  made 
primarily  in  an  effort  to  accommodate 
certain  large  firms  dually  registered  as 
FCMs  and  as  sectirities  broker-dealers. 
Discussions  between  Commission  staff 
and  SEC  staff  have  revealed  that  the  SEC 
continues  to  consider  the  matter  but  an 
amendment  to  the  SEC's  rule  in  this 
area  is  not  imminent.  Further,  as  noted 
above,  the  securities  industry's  trade 


**OIE  ttatad  in  iu  lattan  that  it  WM  making  this 
raqoMt  bacrow.  by  definition,  goodwill  i*  an 
intangibia  aaaal  aoquiiad  in  a  buainaaa  cambinaflon 
wfait^  rapraaanta  tba  axcaaa  "going  concam"  valua 
ovar  tba  hit  valua  of  a  fiim'*  net  aaaals,  it  lacka 
•apatability  from  tba  finn  itaalt  and  ito  valua  la 
oAan  indafinita,  indatanninata  and  au^act  to  wida 
fluctuatioa. 

'^  NYMEX  (tatad  that  inch  an  amandmant  abould 
only  ba  adoptad  in  conjtinctioD  with  a  aimilar 

t  to  the  SEC'*  rula  to  aiauia  conaiatant 


association  has  commented  in 
opposition  to  the  elimination  of 
goodwill  bom  the  debt-equity 
calculation.  Accordingly,  the 
Commission  has  determined  not  to 
amend  Rule  1.17(d)  in  this  regard  at  this 
time.  The  Commission  nonetheless 
believes  that  if  goodwill  is  reported  as 
an  asset  the  better  rule  is  to  subtract  it 
from  the  denominator  when  a  firm 
calculates  its  debt-equity  ratio  and  the 
Commission  intends  to  continue  to 
pursue  this  mat^  with  the  SEC 

m.  Ongoing  Process 

The  Commission's  adoption  of  the 
amendments  discussed  herein  and  its 
adoption  of  amendments  in  May  1996  ^ 
accomplish  the  Commission's  short 
term  goals  arising  out  of  the  September 
1995  roundtable  on  capital.  Some  of  the 
other  issues  discussed  at  that  roundtable 
are  necessarily  longer  term  projects  that 
will  require  further  study,  such  as 
whether  the  second  prong  of  the  current 
minimum  financial  requirement,  based 
upon  four  percent  of  the  sum  of 
segregated  customer  fimds  and  the 
secured  amoimt,  should  be  amended  in 
an  effort  to  make  an  FCM's  minimiim 
adjusted  net  capital  requirement  reflect 
more  closely  the  risks  to  an  FCM  caused 
by  carrying  open  positions.  The 
Commission  intends  to  continue  its 
consultation  with  industry 
representatives  and  other  interested 
pwties  concerning  the  minimum 
financial  and  related  reporting 
requirements. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C  601  et  seq.,  requires  that 
agencies,  in  proposing  riiles,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rule  amendments 
adopted  herein  would  affect  FCMs  and 
IBIs.  The  Commission  has  previously 
determined  that,  based  upon  the 
fiduciary  nature  of  FCM/customer 
relationships,  as  well  as  the  requirement 
that  FCMs  meet  minimum  financial 
requirements,  FCMs  should  be  excluded 
from  the  definition  of  small  entity.^ 

With  respect  to  IBs.  the  Commission 
has  stated  that  it  is  appropriate  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  wxdb 
or  all  IBs  should  be  considered  to  be 
small  entities  and.  if  so,  to  analyze  the 
economic  impact  on  such  entities  at  that 


«6i  nt  Toaa  70S4. 


'Tliaaa  amandmanta  covarad  (1)  early  warning 
reporting,  (2)  requiiad  minimum  dollar  amount  of 
c^>ital.  (3)  prepeyment  of  aubatdinatad  debt,  (4) 
groaa  collac^icm  of  mfrhangw  *e>  margin  Eor  omnibua 
fTi""^*.  ipA  (5)  the  capiul  charge  on  receivablaa 
from  fbnign  bcokara.  61 FR 19177. 

»Saa  47  FR  ISaiS,  18619  (Apr.  30, 1992). 


time.3>  The  amendments  to  Rules  1.10 
and  1.18  relate  to  the  time  within  which 
financial  reports  must  be  filed  and 
monthly  financial  computations  must  be 
prepared.  The  requirements  related  to 
filing  certified  financial  reports  as  of  the 
fiscal  year  end  will  not  be  amended  as 
proposed  andihe  amendments  being 
adopted  to  other  provisions  of  the  nJdes 
are  to  be  phased  in  over  a  period  of 
approximately  one  year  so  that  firms 
can  make  any  necessary  adjustments.  In 
addition,  the  amendment  to  Rule  1.17(d) 
for  an  IBI  conforms  the  Commission's 
requirement  to  that  of  the  SEC  More 
than  one-third  of  the  IBIs  are  also 
subject  to  the  jurisdiction  of  the  SEC 
and  therefore  the  amendment  to  Rule 
1.17(d)  should  have  no  impact  on  the 
financial  operations  of  these  IBIs.  Thus, 
the  Chairperson  certifies  that  these 
amendments  should  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13  (May  13, 1995))  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
coimection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act  In 
compliance  with  the  Act,  this  final  rule 
informs  the  public  of: 

(1)  The  reasons  the  information  is  planned 
to  be  and/or  has  been  collected;  (2)  the  way 
such  information  is  planned  to  be  and/or  has 
been  used  to  further  the  proper  performance 
of  the  functions  of  the  agency;  (3)  an 
estimate,  to  the  extent  practicable,  of  the 
average  burden  of  the  collecticn  (together 
with  a  request  that  the  pubUc  diract  to.the 
agency  any  comments  concerning  the 
acctiracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden);  (4) 
whether  responses  to  the  collection  of 
information  are  voluntary,  required  to  obtain 
or  retain  a  benefit,  or  mandatory,  (5)  the 
nature  and  extent  of  confidentiaUty  to  be 
provided,  if  any;  and  (6)  the  bet  that  an 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it  displays  a 
currently  wsUd  OMB  control  niunbw. 

On  February  26, 1996.  the 
Commission  published  proposed  rules 
dealing  with  this  matter  stating  that  the 
infonnation  collection  burden  would  be 
unchanged  if  the  rules  were  adopted  as 
proposed.  However,  because  the 
Commission  has  determined,  in 
response  to  comments  on  the  Proposals, 
to  leave  unchanged  the  filing 
requirement  for  the  certified  financial 
report  due  as  of  the  fiscal  year  end  and 


.*•  Sea  48  FR  35248,  3S275-78  CAug.  3. 1963). 
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to  explicitly  require  an  uncsertified 
financial  report  as  of  the  last  quarter,  the 
paperwork  burden  under  Rule  1.10  will 
increase. 

The  Conunission  has  submitted  this 
rule  and  its  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.  The  burden 
associated  with  this  entire  collection 
(3038-0024),  including  this  final  rule,  is 
as  follows: 

Average  burden  hours  per  response: 
18.00. 

Number  of  Respondents:  1,662.00. 

Frequency  of  response:  19.00. 

Hie  burden  associated  with  this 
specific  final  rule  is  as  follows: 

AvNoge  burden  hours  per  response: 
4.00. 

Number  of  Respondents:  500.00. 

Frequency  of  response:  9.00. 

Persons  wishing  to  comment  on  the 
information  requked  by  this  final  rule 
should  contact  the  Desk  Officer,  CFTC, 
'Office  of  Management  and  Budget, 
Room  10202.  NEOB,  Washington,  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
0MB  are  available  from  the  CFTC 
Clearance  Officer,  1155  21st  Street 
N.W..  Washington,  DC  20581,  (202) 
418-5160. 

Ust  of  Subjects 

17CFRPcail 

Commodity  futures.  Minimum 
finanrial  requirements. 

17CFRPart3 

Commodity  futures.  Reporting  and 
recordkeeping  reqtiirements. 

17CFRPartl45 

Freedom  of  information.  Exceptions. 
17  CFR  Part  147 

Sunshine  Act,  Exceptions. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  4f,  4g  and  8a(5) 
thereof,  7  U.S.C  6f,  6g  and  12a(5),  the 
Commission  hereby  amends  Chapter  I  of 
Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  1— GENERAL  REOULAHONS 
UNDER  THE  COMMODTTY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Anaority:  7  U.S.C  la.  2. 2a.  4. 4a,  6. 6a, 
6b.  6c,  6d,  6e,  6f.  6g.  6h,  6i,  6j,  6k,  61, 6m, 
en,  6o,  6p,  7,  7a.  7b,  8. 9, 12, 12a.  12c,  13a. 
13a-l,  16, 16a,  19,  21,  23  and  24. 

2.  Section  1.10  is  amended  by  revising 
paragraphs  (a)(2)(i)(A)  and  (B). 
(a)(2}(U)(A)and(B).(a)(3)(i). 


(a)(3)(u)(A),  (b)(1),  (b)(2)(i).  (b)(2Hu)(A). 
(c)  and  (d)(2)(v),  by  redesignating 
paragraph  (d)(2)(vi)  as  paragraph 
(d)(2)(vii)  and  by  adding  a  new 
paragraph  (d)(2)(vi),  by  revising 
paragraphs  (d)(3),  (f)  heading,  and  (f)(1), 
by  removing  and  reserving  paragraph 
(^(3),  by  revising  paragraph  (g)(5),  by 
removing  and  reserving  paragraph  (i), 
and  by  revising  paragraphs  (j)(8)(i)(B) 
and  (j)(8)(ii)(B)  to  read  as  follows: 

{1.10   Financiel  reports  of  futures 
commtsston  merchsnts  snd  lntrod\ieir>g 
brokers. 

(a)  '  '  • 

(2)  *  •  • 

(i)  *  •  • 

(A)  A  Form  1-FR-FCM  certified  by  an 

independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  such  report  is  filed;  or 

(B)  A  Form  1-FR-4=x:M  as  of  a  date 
not  more  than  1 7  business  days  prior  to 
the  date  on  which  such  report  is  filed 
and  a  Form  1-FR-FCM  certified  by  an 
independent  pubUc  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  1  year  prior  to  the  date  on 
which  such  report  is  filed 

(U)  *  •  • 

(A)  A  Form  1-411-^  certified  by  an 
independent  public  accoimtant  in 
accordance  with  §  1 .16  as  of  a  date  not 
more  than  45  days  prior  to  the  date  on 
which  such  report  is  filed;  or 

(B)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  17  business  days  prior  to  the 
date  on  which  such  report  is  filed  and 
a  Form  1-FR-IB  certified  by  an 
independent  pubUc  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  1  year  prior  to  the  date  on 
which  such  report  is  filed;  or 

(3)(i)  The  provisions  of  paragraph 
(a)(2)  of  this  section  do  not  apply  to  any 
person  succeeding  to  and  continuing  the 
business  of  another  futures  commission 
merchant.  Each  such  person  who  files 
an  appUcation  for  registration  as  a 
futures  commission  merchant  and  who 
is  not  so  registered  in  that  capacity  at 
the  time  of  such  filing  must  file  a  Form 
1^K-4=YIM  as  of  the  first  month  end 
following  the  date  on  which  his 
registration  is  approved.  Such  report 
must  be  filed  wiUi  the  National  Futures 
Association,  the  Commission  and  the 
designated  self-regulatory  organization, 
if  any,  not  mate  than  17  business  days 
after  the  date  for  whidi  the  report  is 
made. 

(«)••• 

(A)  Each  such  person  who  succeeds  to 
and  continues  the  business  of  an 
introducing  broker  i^iich  was  not 


operating  punuant  to  a  guarantee 
agreement,  or  which  was  operating, 
pursiiant  to  a  guarantee  agreement  and 
was  also  a  securities  broker  or  dealer  at  * 
the  time  of  succession,  who  files  an 
application  for  registration  as  an 
introducing  brokOT,  and  who  is  not  so 
registered  in  that  capacity  at  the  time  of 
such  filing,  must  file  with  the  National 
Futures  Association  either  a  guarantee 
agreement  with  his  appUcation  for 
registration  or  a  Form  1-FR-IB  as  of  the 
first  month  end  following  the  date  on 
which  his  registration  is  approved.  Such 
Form  1-FR-^  must  be  filed  not  more 
than  17  business  days  after  the  date  for 
which  the  report  is  made. 
•       •       •       •       • 

(b)  Filing  of  financial  reports.  (l)(i) 
Except  as  provided  in  paragraphs  (b)(3) 
and  (h)  of  this  section,  each  person 
registered  as  a  futures  commission 
merchant  must  file  a  Form  l-FR-^'CM 
for  each  fiscal  quarter  of  each  fiscal 
year,  including  the  final  fiscal  quarter  of 
each  fiscal  year,  unless  the  futures 
commission  merchant  elects,  pursuant 
to  paragraph  (e)(2)  of  this  section,  to  file 
a  Form  1-FR-4XIM  for  each  calendar 
quarter  of  each  calendar  year,  including 
the  final  calendar  quarter  of  each 
calendar  year.  Each  Form  1-FR-FCM 
must  be  filed  no  later  than  17  business 
days  after  the  date  for  M^ch  the  report 
is  made:  Provided,  however.  That  for 
each  fiscal  or  calendar  qiiarter  ending 
between  June  30. 1997  and  December 
31, 1997,  inclusive,  each  Form  1-FR- 
FCM  must  be  filed  no  later  than  30 
calendar  days  after  the  date  for  which 
the  report  is  made. 

(ii)  In  addition  to  the  financial  reports 
required  by  paragraph  (b)(l)(i)  of  this 
section,  each  person  registered  as  a 
futures  commission  merchant  must  file 
a  Form  1-FR-FQA  as  of  the  close  of  its 
fiscal  year  (even  if  it  files  quarterly 
reports  as  of  each  calendar  quarter) 
which  must  be  certified  by  an 
independent  public  accoimtant  in 
accordance  with  $  1.16  no  later  than  90 
days  after  the  close  of  eech  futures 
commission  merchsnt's  fiscal  year. 
Provided,  howeva;  that  a  regi^rant 
which  is  registered  with  the  Securities 
and  Exchange  Commission  as  a 
securities  broker  or  dealer  must  file  this 
report  not  later  than  the  time  permitted 
for  filing  an  «nniiAl  audit  report  undw 
§  240. 1 7a-5(d)(5)  of  this  title. 

(2)(i)  Except  as  provided  in 
paragraphs  (b)(3)  and  (h)  of  this  section, 
and  except  for  an  introducing  broker 
operating  pursuant  to  a  guarantee 
agreement  which  is  not  also  a  securities 
broker  or  dealer,  each  person  registered 
as  an  introducing  broker  must  file  a 
F(Hm  1-FR-IB  semiannually  as  of  the 
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middle  and  the  dose  of  each  fiscal  year 
unless  the  introducing  brcdier  elects 
piinuant  to  paragraph  (e)(2)  of  this 
section  to  file  a  Fonn  1-FR-4B 
semiannually  as  of  the  middle  and  the 
doae  of  each  calendar  year.  Each  Form 
l^lt-IB  must  be  filed  no  later  than  17 
business  days  after  the  date  for  which 
the  report  is  made:  Provided,  however. 
That  for  each  reporting  period  ending 
between  June  30. 1997  and  December 
31, 1997,  indusive.  each  Form  1-FR-IB 
must  be  filed  no  later  than  30  calendar 
days  after  the  date  for  which  the  report 
is  made. 

(ii)  (A)  In  addition  to  the  finandal 
reports  required  by  paragraph  (b)(2)(i)  of 
this  section,  each  person  registered  as 
an  introducing  broker  must  file  a  Form 
1-FR-IB  as  of  the  dose  of  its  fiscal  year 
(even  if  it  files  semiannual  reports  cm  a 
calendar  year  basis)  which  must  be 
certified  by  an  independent  public 
accountant  in  accordance  with  §  1.16  no 
later  than  90  days  after  the  dose  of  each 
introducing  broker's  fiscal  year 
Provided,  however,  that  a  registrant 
which  is  registered  with  the  Securities 
and  Exchange  Commission  as  a 
seciirities  broker  or  dealer  must  file  this 
report  not  later  than  the  time  permitted 
for  filing  an  annual  audit  report  under 
§  24ai7a-5(d)(5>  of  this  tiUe. 

(c)  When  to  file  reports.  The  reports 
provided  for  in  this  section  will  be 
considered  filed  when  received  by  the 
regional  office  of  the  Commission 
nearest  the  prindpal  place  of  business 
of  the  registrant  (except  that  a  registrant 
under  the  juirisdiction  of  the 
Commission's  Western  Regional  Office 
must  file  such  reports  with  the  South- 
wfestem  Regional  Office)  and  by  the 
designated  self-regulatory  organization, 
if  any:  and  reports  required  to  be  filed 
by  this  section  by  an  applicant  for 
registration  will  be  considered  filed 
when  received  by  the  National  Futures 
Association  and  by  the  regional  office  of 
the  Commission  nearest  the  prindpal 
place  of  business  of  the  applicant 
(except  that  an  applicant  under  the 
jiirisdiction  of  the  Commission's 
Western  Regional  Office  must  file  such 
reports  writh  the  South  western  Regional 
Office):  Provided,  however.  That 
information  required  of  a  registrant 
pursuant  to  paragraph  (b)(4)  of  this 
section  need  be  furnished  only  to  the 
self-regulatory  organization  requesting 
such  information  and  the  Commission, 
and  that  information  required  of  an 
applicant  pursuant  to  paragraph  (b)(4)  of 
this  section  need  be  furnished  only  to 
the  National  Futures  Assodation  and 
the  CommissicMi:  And.  provided  further. 
That  any  guarantee  agreement  entered 


into  between  a  fiitiues  commission 
merchant  and  an  introducing  broker  in 
accordance  with  the  provisions  of  this 
section  need  be  filed  only  with  and  will 
be  considered  filed  when  received  by 
the  National  Futures  Assodation. 
(d)  •  •  • 

(2)  •  •  • 

(v)  Appropriate  footnote  disclosures: 
(vi)  A  reconciliation,  including 
appropriate  explanations,  of  the 
statement  of  the  computation  of  the 
minimum  capital  requirements  pursuant 
to  §  1.17  and,  for  a  futures  commission 
merchant  only,  the  statements  of 
segregation  requirements  and  funds  in 
segregation  for  customers  trading  on 
U.S.  commodity  exchanges  and  for 
customers'  dealer  option  accounts,  and 
the  statement  of  secured  amounts  and 
funds  held  in  sep>arate  accounts  for 
foreign  futiires  and  foreign  options 
customers  in  accordance  with  §  30.7  of 
this  chapter,  in  the  certified  Form  1-FR 
with  the  applicant's  or  registrant's 
corresponding  imcertified  most  recent 
Form  1-FR  filing  when  material 
differences  exist  or,  if  no  material 
differences  exist,  a  statement  so 
indicating:  and 

•  •        «        *        • 

(3)  The  statements  required  by 
paragraphs  (d)(2)(i)  and  (d)(2)(ii)  of  this 
section  may  be  presented  in  accordance 
with  generally  accepted  accounting 
prindples  in  the  certified  reports  filed 
as  of  the  close  of  the  registrant's  fiscal 
year  pursuant  to  paragraphs  (b)(l)(ii)  or 
(b)(2)(ii)  of  this  section  or  accompanying 
the  application  for  registration  pursuant 
to  paragraph  (a)(2)  of  this  section,  rather 
than  in  the  format  spedfically 
prescribed  by  these  regulations: 
Provided,  the  statement  of  financial 
condition  is  presented  in  a  format  as 
consistent  as  possible  with  the  Form  1— 
FR  and  a  recondliation  is  provided 
reconciling  such  statement  of  financial 
condition  to  the  statement  of  the 
computation  of  the  minimnin  capital 
requirements  pursuant  to  §  1.17.  Such 
recondliation  must  be  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16. 

•  •        *        *        • 

(f)  Extension  of  time  for  filing 
uncertified  reports.  (1)  In  the  event  a 
registrant  finds  that  it  cannot  filents 
report  for  any  period  within  the  time 
spwdfied  in  paragraphs  (b)(l)(i),  (b)(2)(i) 
or  (b)(4)  of  this  section  or  §  1.12(b) 
without  substantial  undue  hardship,  it 
may  file  with  the  prindpal  office  of  the 
Commission  in  Washington,  D.C..  an 
application  for  an  extension  of  time  to 
a  specified  date  which  may  not  be  more 
than  90  days  after  the  date  as  of  which 
the  finandal  statements  were  to  have 


been  filed.  The  application  must  state 
the  reasons  for  the  requested  extension 
and  must  contain  an  agreement  to  file 
the  report  on  or  before  the  specified 
date.  The  application  must  be  received 
by  the  Commission  before  the  time 
specified  in  paragraphs  (b)(l)(i).  (b)(2)(i) 
or  (b)(4)  of  this  section  or  §  1.12(b)  for 
filing  the  report.  Notice  of  such 
application  must  be  given  to  the 
designated  self-regulatory  organization, 
if  any.  concurrently  with  the  filing  of 
such  application  with  the  Commission. 
Within  ten  calendar  days  after  receipt  of 
the  application  for  an  extension  of  time, 
the  Commission  shall:  (i)  Notify  the 
registrant  of  the  grant  or  denial  of  the 
requested  extension:  or  (ii)  indicate  to 
the  registrant  that  additional  time  is 
required  to  analyze  the  request,  in 
which  case  the  amount  of  time  needed 
will  be  spedfied.  (See  S  1.16(f)  for 
extension  of  the  time  for  filuig  certified 
financial  statements.) 
•        •        *        •        • 

(g)  *  *  • 
(3)  [Reserved] 


(5)  The  independent  accountant's 
opinion  and  a  guarantee  agreement  filed 
pursuant  to  this  section  will  be  deemed 
public  information. 

•        •        »        •        • 

(i)  [Reserved] 


•  •  • 


U) 

(8) 

(i) 

(B)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  1/  business  days  prior  to  the 
date  on  which  the  report  is  filed  and  a 
Form  1-FR-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  the  report  is  filed. 

(ii)*  •  • 

(B)  A  Form  1-FR-IB  as  of  a  date  not 
more  than  17  business  days  prior  to  the 
date  on  which,  the  report  is  filed  and  a 
Form  l^Tl-IB  certified  by  an 
independent  public  accountant  in 
accordance  with  §  1.16  as  of  a  date  not 
more  than  one  year  prior  to  the  date  on 
which  the  report  is  filed. 
•        •        •        •        • 

3.  Section  1.12  is  amended  by  revising 
paragraph  (b)(4)  to  read  as  follows: 

1 1.12    KMirtiiinc*  of  minlmure  flnanclil 
raqulranMnta  by  futurae  eommlMlon 
nMrchanIs  aid  kitrodudng  brakara. 

(b)*  •  • 

(4)  For  seouities  brokers  or  dealers, 
the  amount  of  net  capital  specified  in 
Rule  17a-ll(b)  of  the  Securities  and 
Exchange  Commission  (17  CFR 


UMI 
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240.17ft-ll(b)),  must  file  written  notice 
to  that  effect  as  set  forth  in  paragraph  (g) 
of  this  section  within  five  (5)  business 
days  of  such  event.  Such  applicant  or 
registrant  must  also  file  a  Foim  1-FR- 
FO^  (or,  if  such  applicant  or  r^;istrant 
is  registered  with  the  Securities  and 
Exchange  Commission  as  a  securities 
broker  or  dealer,  it  may  file,  in 
accordance  with  §  1.10(h),  a  copy  of  its 
Financial  and  Operational  Combined 
Uniform  Single  Report  imder  the 
Securities  Exchange  Act  of  1934.  Part  D, 
in  lieu  of  Form  1-FR-FCM)  or  such 
other  financial  statement  designated  by 
the  National  Futures  Association,  in  the 
case  of  an  appUcant,  or  by  the 
Commission  or  the  designated  self- 
regulatory  oiganization,  if  any,  in  the 
case  of  a  registrant,  as  of  the  close  of 
business  for  the  month  during  which 
such  event  takes  place  and  as  of  the 
close  of  business  for  each  month 
thereafter  until  three  (3)  successive 
months  have  elapsed  during  which  the 
applicant's  or  registrant's  adjusted  net 
capital  is  at  all  times  equal  to  or  in 
excess  of  the  minimiuns  set  forth  in  this 
paragraph  (b)  which  are  applicable  to 
such  applicant  or  registrant.  Each 
finandu  statement  required  by  this 
paragraph  (b)  must  be  filed  within  17 
business  days  after  the  end  of  the  month 
for  which  such  report  is  being  made: 
Provided,  however.  That  for  each  month 
ending  between  Jime  30, 1997  and 
December  31, 1997,  inclusive,  for  which 
a  financial  statement  is  req\iired  by  this 
paragraph  (b),  such  financial  statement 
must  be  filed  within  30  calendar  days 
after  the  end  of  the  month  for  which 
such  report  is  being  made. 
•        •        •        •        • 

4.  Section  1.17  is  amended  by  revising 
the  introductory  text  of  paragraph  (d) 
and  by  removing  paragraph  (d)(3)  to 
read  as  follows: 


{1.17    Mnhnum 
futures  cotmniiilon 
intfoducinQ  bronm. 


fepulfeiiNfitB  for 
meidMnta  and 


(d)  Each  appUcant  or  registrant  shall 
have  equity  capital  (inclusive  of 
satisfactory  subordination  agreements 
which  qualify  under  this  paragraph  (d) 
as  equity  capital)  of  not  less  than  30 
percent  of  the  debt-equity  total, 
provided,  an  applicant  or  registrant  may 
be  exempted  from  the  provisions  of  this 
paragraph  (d)  for  a  period  not  to  exceed 
90  days  or  for  such  longer  period  which 
the  Commission  may,  upon  appUcation 
of  the  appUcant  or  registrant,  grant  in 
the  public  interest  or  for  the  protection 
of  investors.  For  the  purposes  of  this 
paragraph  (d): 


5.  Section  1.18  is  amended  by  revising 
paragraphs  (a)  and  (b)  to  read  as  foUows: 

§1.18   Reoofde  for  and  reiadnQ  to  fInancM 
raporUng  and  monthly  oonipulalion  by 
futufea  conwilsalon  merchants  and 
Introducing  brokera. 

(a)  No  person  shall  be  registered  as  a 
futiues  commission  merchant  or  as  an 
introducing  broker  under  the  Act 
imless,  commencing  on  the  date  his 
appUcation  for  such  registration  is  filed, 
he  prepares  and  keeps  ciurent  ledgers  or 
other  similar  records  which  show  or 
summarize,  with  appropriate  references 
to  supporting  documents,  each 
transaction  affscting  his  asset,  UabiUty, 
income,  expmse  and  capital  accounts, 
and  in  which  (except  as  otherwise 
permitted  in  writing  by  the 
Commission)  all  his  asset,  UabiUty  and 
capital  accounts  are  classified  into 
either  the  account  classification 
subdivisions  specified  on  Fonn  1-FR- 
FCM  or  Form  1-FR-^,  respectively,  or, 
if  such  person  is  registered  with  the 
Securities  and  Exchange  Commission  as 
a  securities  broker  or  dealer  and  he  files 
(in  accordance  with  §  1.10(h))  a  copy  of 
his  Financial  and  Operational 
Combined  Uniform  Single  Report  under 
the  Securities  Exchange  Act  of  1934, 
Part  n  or  Part  HA,  in  Ueu  of  Form  1-FR- 
FCM  or  Form  1^11-46,  the  account 
classification  subdivisions  specified  on 
such  Report,  or  categories  that  are  in 
accord  with  generally  accepted 
accounting  principles.  Each  person  so 
registered  shall  prepare  and  keep 
cunent  such  records. 

(b)  Each  appUcant  or  registrant  must 
make  and  ]tBep  as  a  record  in 
accordance  with  §  1.31  formal 
computations  of  its  adjusted  net  capital 
and  of  its  miniinum  financial 
requirements  pursuant  to  §  1.17  or  the 
requirements  of  the  designated  self- 
regulatory  oiganization  to  which  it  is 
subject  as  of  tixe  close  of  business  each 
month.  An  appUcant  or  registrant  which 
is  also  registered  as  a  securities  broker 
or  dealer  with  the  Securities  and 
Exchange  Commission  may  meet  the 
computation  requirements  of  this 
paragraph  (b)  by  completing  the 
Statement  of  Financial  and  Operational 
Combined  Uniform  Single  Report  under 
the  Securities  Exchange  Act  of  1934, 
Part  n  or  Part  DA.  Such  computations 
must  be  completed  and  made  available 
for  inspection  by  any  representative  of 
the  National  Futures  Association,  in  the 
case  of  an  appUcant,  or  of  the 
Commissicm  or  designated  self- 
regulatory  organization,  if  any,  in  the 
case  of  a  registrant,  within  17  business 
days  after  the  date  for  which  the 
computations  are  made,  commencing 
the  first  month  end  after  the  date  the 


appUcation  for  registration  is  filed: 
Provided,  however.  That  for  each  month 
ending  between  June  30, 1997  and 
Deceii^r  31, 1997,  incliisive,  such 
computations  must  be  completed  and 
made  available  for  inspection  within  30 
calendar  days  after  the  dale  for  which 
the  computations  are  made. 
•        •        •        •        • 

6.  Section  1.52  is  amended  by  revising 
paragraph  (a)  to  read  as  foUows: 

§1,82   Self-regulatory  organization 
adopdon  and  aunieWance  of  minimum 
financial  rs^ulreniMita. 

(a)  Each  self-regulatory  organization 
must  adopt,  and  submit  for  Commission 
approval,  rules  prescribing  minimum 
financial  and  related  reporting 
requirements  for  aU  its  members  who 
are  registered  futures  commission 
merchants.  Each  self-regulatory      * 
oiganization  other  than  a  contract 
market  must  adopt,  and  submit  for 
Commission  approval,  rules  prescribing 
fniniTniim  financial  and  related 
reporting  requirements  for  all  its 
members  who  are  registered  introducing 
brokers.  Each  contract  market  which 
elects  to  have  a  category  of  membership 
for  introducing  brokers  must  adopt,  and 
submit  for  Commission  approval,  rules 

prescribing  minimum  finanrial  and 

related  reporting  requirements  for  aU  its 
members  who  are  registered  introducing 
brokers.  Each  se)i-r^ulatory 
oiganization  shall  submit  for 
Commission  approval  any  modification 
or  other  amendments  to  such  rules. 
Such  requirements  must  be  the  same  as. 
or  more  stringent  than,  those  contained 
in  §§  1.10  and  1.17  and  the  definition  of 
adjusted  net  capital  must  be  the  same  as 
that  prescribed  in  §  1.17(c):  Provided, 
howeva;  A  designated  self-regulatory 
organization  may  permit  its  member 
registrants  which  are  registered  with  the 
Securities  and  Exchange  Commission  as 
securities  brokers  or  dealers  to  file  (in 
accordance  with  §  1.10(h))  a  copy  of 
their  Financial  and  Operational 
Combined  Uniform  Single  Report  imder 
the  Seoirities  Exchange  Act  of  1934, 
Part  n  or  Part  HA,  in  Ueu  of  Form  1-FR- 
And,  pmvided  further,  A  designated 
self-regulatory  organization  may  permit 
its  member  introducing  brokers  to  file  a 
Form  1-FR-4B  in  Ueu  of  a  Form  l^Tl- 
FCM. 


PART  3-AEQISTRATK)N 

7.  The  authority  citation  for  Part  3  is 
revised  to  read  as  fbUows: 

Audmrity:  5  U.S.C  552,  552b:  7  U.S.C  la, 
2, 4, 4a,  6, 6a.  6b.  6c,  6d.  6e,  6f,  6g,  6h,  61, 
6k,  6m.  6o,  6p.  8,  9,  98. 12. 12a.  13b,  13c 
16a,  18, 19,  21,  23. 


V<wl.».1   o..^«*. 


/  \r»1    at    M»    oi    /  c^<4r 


T_....»_.   oi      ^nrxT    r   D..1^_   ^..J   O. 
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Subpart  A— fitgitlratlon 

8.  Section  3.33  is  amended  by  revising 
paragraph  (c)(1)  to  read  as  follows: 

{3>«3   wWidrawnl  Irani  leyMieHon. 

•       •       •       •       • 

(c)(1)  Where  a  futures  commission 
merchant  or  an  introducing  broker 
which  is  not  operating  pursuant  to  a 
guarantee  agrennent  is  requesting 
withdrawal  from  registration  in  ^t 
capacity  and  the  bads  for  withdrawal 
imder  paragraph  (a)(1)  of  this  section  is 
that  it  has  ceased  engaging  in  activities 
requiring  registration,  the  request  for 
withdrawal  must  be  accompanied  by  a 
Form  1^?R-FCM  or  a  Form  1-^Tl-JB, 
respectively,  which  contains  the 
infcvmation  specified  in  §  1.10(d)(1)  of 
this  chapter  as  of  a  date  not  more  than 
30  days  pricff  to  the  date  of  the 
withdrawal  reqiiest:  Provided,  however. 
That  if  such  registrant  is  also  registered 
with  the  Securities  and  Exchange 
Commission  as  a  securities  broker  or 
dealer,  it  may  file  a  copy  of  its  Financial 
and  Operational  Combined  Uniform 
Single  Report  under  the  Secimties 
Exchange  Act  of  1934,  Part  II  or  Part  HA 
(in  accordance  with  §  1.10(h)  of  this 
diapter),  in  lieu  of  Form  1-FR-FCM  or 
Form  1-FR-^.  Any  financial  report 
submitted  pursuant  to  this  paragraph 
(c)(1)  must  contain  the  infcmnation 
specified  in  §  1.10(d)(1)  of  this  chapter 
as  of  a  date  not  more  than  30  days  prior 
to  the  date  of  the  withdrawal  request. 


PART  145-COMMSSION  RECORDS 
AND  INFORMATION 

9.  The  authority  citation  for  Part  145 
continues  to  read  as  follows: 

Aolharily:  Pub.  L  89-554, 80  Stat  383, 
Pub.  L  90-23,  81  Sut  54,  Pub.  L  93-502, 
88  Stat  1561-1564  (5  U.S.C.  552):  Sec 
101(a),  Pub.  L  93-463,  88  SUt  1389  (5 
VJ&.C.  4^))):  Pub.  L  99-570.  unkas 
otharMriw  notad. 

•14&5   [Amended 

10.  Section  145.5  is  amended  by 
removing  and  reserving  paragraph 
(d)(l)(iMG). 

PART  147--OPEN  COMMISSION 


11.  The  authwity  dtaticm  for  Part  147 
continues  to  read  as  follows: 

AodMriljr:  Sec  3(a),  Pub.  L  94-409, 90 
Sut  1241  (5  U.S.C  552b);  Sec  lOl(aMll), 
Pub.  L  93-463, 88  Stat  1391  (7  U.S.C.  4a(j) 
(Supp.  V 1975)),  unlesa  otberwriae  noted. 

f147J    [Amended) 

12.  Section  147.3  is  amended  by 
removing  and  reserving  paragraph 
(b)(4)(i)(A)(7). 


Issued  in  WaahingtcMi,  D.C  on  Januaiy  21, 
1997  by  the  Conuniaskm. 
JeuiA.Walib. 

Secmtaiy  of  the  Commission. 
(FR  Doc  97-2251  Filed  1-30-97;  8:45  am] 
■UMQ  COM  SMI-ei-r 


TENNESSEE  VALLEY  AimiORITY 

18  CFR  Part  1301 

Privacy  Act  ReguJatkma; 
Imptomentation 

aIsency:  Tennessee  Valley  Authority. 
ACTION:  Final  rule. 

SUMMARY:  The  Tennessee  Valley 
Authority  (TVA)  amends  its  regulations 
implementing  the  Privacy  Act  of  1974 
(the  Act),  5  U.S.C  552a.  These 
amendments  are  needed  to  modify 
existing  TVA  regulations  to  exempt  a 
system  of  records  known  as  TVA  Police 
Records  (TVA-37)  from  certain 
provisions  of  the  Act  and  corresponding 
agency  regulations. 
EFFECTIVE  DATE:  January  31, 1997. 
FOR  FURTHER  MFORMATION:  Wihna  H. 
McCauley,  (423)  751-2523. 
SUPPI^MENTARY  MFORMATION:  These 
amendments  aUow  exemptions 
authorized  by  the  Act,  5  U.S.Q 
552a(j)(2)  and  (k)(2).  for  the  TVA  PoUce 
Records — ^TVA  system  of  records  under 
5  U.S.C  552a(k)(2).  Under  subsections 
(j)(2)  and  (k)(2)  of  the  Act,  TVA,  through 
rulemaking,  may  exempt  those  systems 
of  records  maintained  by  a  component 
of  TVA  that  performs  as  its  princi])al 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws  from 
certain  provisions  of  the  Act,  if  the 
system  of  records  is  used  for  certain  law 
ffiiforcement  purposes. 

The  TVA  Police  is  a  component  of 
TVA  that  performs  as  one  of  its 
principal  functions  investigations  into 
violations  of  criminal  law  in  connection 
with  TVA's  programs  and  operations, 
pursuant  to  the  Violent  Crime  Control 
and  Law  Enforcement  Act  of  1994.  as 
amended,  the  TVA  Police  Records 
system  of  records  Calls  within  the  scope 
of  subsections  (j)(2);  i.e.,  information 
compiled  for  the  purpose  of  criminal 
investigation,  reports  relating  to  any 
stage  of  the  enforcement  process,  and 
information  compiled  for  the 
identification  of  individual  criminals, 
and  (k)(2):  Le.,  investigatory  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
(k)(2)  above. 

The  (j)(2)  and  (k)(2)  exemptions  for 
criminal  law  enforcement  records 
remove  restrictions  on  the  mann«'  in 
which  information  may  be  collected  and 


the  type  of  information  that  may  be 
collected  by  the  TVA  Police  in  the 
course  of  a  criminal  investigation,  limit 
certain  notice  requirements,  and  exempt 
the  system  of  records  bom  dvil 
remeidies  for  violations  of  the  Act.  These 
additional  exemptions  are  necessary 
primarily  to  avoid  premature  disclosure 
of  sensitive  information,  including,  but 
not  limited  to,  the  existence  of  a 
criminal  investigation,  that  may 
compromise  (a  impede  the 
investigation. 

A  more  complete  explanation  of  each 
exemption  follows,  as  required  by  the 
Act. 

TVA  adds  the  following  to  the  current 
exemptions  contained  in  18  CFR 
1301.24. 

Exemptions  Pnnuant  to  (jX2)  and  (kX2) 

TVA  has  determined  that  the  TVA 
Police  Records  should  be  exempt  frtim 
the  following  provisions  of  the  Privacy 
Act  and  corresponding  agency 
regulations.  These  exemptions  are 
necessary  and  appropriate  to  maintain 
the  integrity  and  confidentiality  of 
criminal  investigations. 

TVA  will  use  the  (j)(2)  and  (k)(2) 
exemptions  for  the  fbllowing  reasons: 
(a)  5  U.S.C  S52a(c)(3)  requires  an 
agency  to  make  the  accoimting  of  each 
disclosure  of  records  available  to  the 
individual  named  in  the  record  at  his/ 
her  request.  This  accounting  must  state 
thei  date,  nature  and  purpose  of  each 
disclosure  of  a  record  and  the  name  and 
address  of  the  recipient  Accounting  for 
each  disclosure  could  alert  the  subject 
of  an  investigation  to  the  existence  and 
nature  of  the  investi^tion  and  reveal 
investigative  or  prosecutive  interest  by 
other  agencies,  particularly  in  a  joint- 
investigation  situation.  This  coiild 
seriously  impede  or  compromise  the 
investigation  and  case  preparation  by 
prematurely  revealing  its  existence  and 
natiue;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate  with  the  investigators;  lead  to 
suppression,  alteration,  fabrication,  or 
destruction  of  evidence;  and  endanger 
the  physical  safety  of  confidential 
soiuces,  witnesses,  law  enforcement 
personnel  and  their  families. 

(b)  5  U.S.C.  552a(c)(4)  requires  an 
agency  to  inform  outside  parties  of 
correction  of  and  notation  of  disputes 
about  information  in  a  system  in 
accordance  with  subsection  (d)  of  the 
Privacy  Act.  Since  this  system  of 
records  is  already  exempted  from  the 
access  provisions  of  subsection  (d)  of 
the  Privacy  Act,  this  section  is  not 
properly  applicable. 

(c)  5  U.S.C.  552a  (d)  and  (f)  require  an 
agency  to  provide  access  to  records, 
make  corrections  and  amendments  to 
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records,  and  notiiy  individuals  of  the 
existence  of  records  upon  their  request. 
Providing  individuals  with  access  to 
records  of  an  investigation  and  the  right 
to  contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 
invest^tion  and  impede  case 
preparation.  Providing  the  access 
nonnally  aSorded  imder  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate  with  investigators;  lead  to 
suppression,  alteration,  bbrication,  or 
destruction  of  evidence;  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  law  enforcement  personnel 
and  their  families;  and  result  in  the 
secreting  of  or  other  disposition  of 
assets  that  would  make  them  difficult  or 
impossible  to  reach  to  satisfy  any 
.  Government  claims  growing  out  of  the 
investigation. 

(d)  5  U.S.C  552a(e)(l)  requires  an 
agency  to  maintain  in  agency  records 
only  "relevant  and  necessary" 
information  about  an  individual.  This 
provision  is  inappropriate  for 
investigations,  because  it  is  not  always 
possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in 
the  early  stages  of  an  investigation.  In 
some  cases,  it  is  only  after  the 
information  is  evaluated  in  light  of  other 
evidence  that  its  relevance  and 
necessity  will  be  clear.  In  other  cases, 
what  may  appear  to  be  a  relevant  and 
necessary  piece  of  information  may 
become  irrelevant  in  light  of  further 
investigation. 

In  a£lition,  during  the  course  of  an 
investigation,  the  investigator  may 
obtain  information  that  relates  primarily 
to  matters  under  the  investigative 
jurisdiction  of  another  agency  (e.g.,  the 
fraudulent  use  of  Social  Security 
numbers),  and  that  information  may  not 
be  reasonably  segregated.  In  the  interest 
of  effective  law  enforcement,  TVA 
Police  should  retain  this  information, 
since  it  can  aid  in  establishing  patterns 
of  criminal  activity  and  can  provide 
valuable  leads  for  Federal  and  other  law 
enforcement  agencies. 

(e)  5  U.S.C.  552a(eK2)  requires  an 
agraicy  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
die  subject  individual,  when  the 
informatioD  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits  and  privileges  under 
Feideral  programs.  Tlie  general  rule  that 
information  be  collected  "to  the  greatest 
extent  practicable"  from  the  target 
individual  is  not  appropriate  in 


investigations.  TVA  PoUce  should  be 
authorized  to  use  their  professional 
judgment  as  to  the  appropriate  sources 
and  timing  of  an  investigation.  Often  it 
is  necessary  to  conduct  an  investigation 
so  that  the  target  does  not  suspect  that 
he  or  she  is  being  investigated.  The 
requirement  to  dbtain  the  information 
from  the  targeted  individual  may  put 
the  suspect  on  notice  of  the 
investigation  and  thereby  thwart  the 
investigation  by  enabling  the  suspect  to 
destroy  evidence  and  takis  other  action 
that  would  impede  the  investigation. 
This  requirement  may  also  in  some 
cases  preclude  TVA  PoUce  from 
gathering  information  and  evidence 
before  interviewing  an  investigative 
target  in  order  to  maximize  the  value  of 
the  interview  by  confrt>nting  the  target 
with  the  evidence  or  information. 
Moreover,  in  certain  circiunstances  the 
subject  of  an  investigation  cannot  be 
required  to  provide  information  to 
investigators  and  information  must  be 
collected  from  other  sources. 
Furthermore,  it  is  often  necessary  to 
collect  information  l^m  sources  other 
than  the  subject  of  the  investigation  to 
verify  the  accuracy  of  the  evidence 
collected. 

In  addition,  the  statutory  term  "to  the 
greatest  extent  practicable"  is  a 
subjective  standard,  and  it  is  impossible 
adequately  to  define  the  term  so  that 
individtial  TVA  Police  investigators  can 
consistently  apply  it  to  the  many  fact 
patterns  presented  in  TVA  Police 
investigations. 

(f)  5  U.S.C.  552a(e)(3)  requires  an 
agency  to  inform  each  person  whom  it 
asks  to  supply  information,  on  a  form 
that. can  be  retained  by  the  person,  of 
the  authority  under  which  the 
information  is  sought  and  whether 
disclosure  is  mandatory  or  voluntary;  of 
the  principal  purpose  for  which  the 
information  is  intended  to  be  used;  of 
the  routine  uses  which  may  be  made  of 
the  information;  and  of  the  efiiacts  on 
the  person,  if  any,  of  not  providing  all 
or  any  part  of  the  requested  information. 
The  application  of  this  provision  could 
provide  the  subject  of  an  investigation 
with  substantial  information  about  the 
nature  of  that  investigation  that  could 
interfere  with  the  investigation. 
Moreover,  providing  such  a  notice  to  the 
subject  of  an  investigation  could 
seriously  impede  or  compromise  an 
undercover  investigation  by  revealing 
its  existence  and  coidd  endanger  the 
physical  safety  of  confidential  sources, 
witnesses,  and  investigators  by 
revealing  their  identities. 

(g)5U.S.C.  552a(e)(4)  (G)  and  (H) 
require  an  agency  to  pubUsh  a  Federal 
Register  notice  concerning  its 
procedures  for  notifying  an  individual 


at  his/her  request,  if  the  system  of 
records  contains  a  record  pertaining  to 
him/her,  how  to  gain  aipcess  to  such  a 
record  and  how  to  contest  its  content. 
Since  these  systems  of  records  are  being 
exempted  from  subsection  (f)  of  the  Act, 
concerning  agency  rules,  and  subsection 
(d)  of  the  Act,  concerning  access  to 
records,  these  requirem«its  are 
inappUcable  to  the  extent  that  these 
systems  of  records  will  be  exempted 
from  these  subsections.  Although  the 
system  would  be  exempt  from  these 
requirements,  TVA  Police  has  published 
information  concerning  its  notification, 
access,  and  contest  procedures  because, 
under  certain  circumstances,  TVA 
PoUce  could  decide  it  is  appropriate  for 
an  individual  to  have  access  to  all  or  a 
portion  of  his/her  records  in  these 
systems  of  records. 

(h)  5  U.S.C.  5S2a(e)(4)(I)  requires  an 
agency  to  publish  notice  of  the 
categories  of  sources  or  records  in  the 
system  of  records.  To  the  extent  that  this 
provision  is  construed  to  require  more 
detailed  disclosure  than  the  broad, 
generic  information  currenUy  pubUshed 
in  the  system  notice,  an  exemption  from 
this  provision  is  necessary  to  protect  the 
confidentiality  of  sources  of 
information,  to  protect  privacy  and 
physical  safety  of  witnesses  and 
informants,  and  to  avoid  the  disclosure 
of  investigative  techniques  and 
procedures.  TVA  Police  will, 
nevertheless,  publish  such  a  notice  in 
broad  generic  terms. 

(i)  5  U.S.C.  552a(e)(5)  requires  an 
agency  to  maintain  its  records  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably  necessary 
to  assure  fairness  to  the  individual  in 
making  any  determination  about  the 
individual.  Much  the  same  rationale  is 
applicable  to  this  exemption  as  that  set 
out  previously  in  item  (d)  (duty  to 
maintain  in  agency  records  only 
"relevant  and  necessary"  information 
about  an  individual).  While  the  TVA 
PoUce  make  every  effort  to  maintain 
records  that  are  accurate,  relevant, 
timely,  and  complete,  it  is  not  always 
possible  in  an  investigation  to 
determine  with  certainty  that  all  the 
information  collected  is  accurate, 
relevant,  timely,  and  complete.  During  a 
thorou^  investigation,  a  trained 
investigator  would  be  expected  to 
collect  allegations,  conflicting 
information,  and  information  that  may 
not  be  based  upon  the  personal 
knowledge  of  the  provider.  At  the  point 
of  determination  to  refer  the  matter  to  a 
prosecutive  agency,  for  example,  that 
information  would  be  in  the  system  of 
records,  and  it  may  not  be  possible  imtil 
further  investigation  is  conducted,  or 
indeed  in  many  cases  until  after  a  trial 
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(if  at  all),  to  determine  the  accuracy. 
■  relevance,  and  completeness  of  some 
information.  This  requirement  would 
inhibit  the  ability  of  trained 
investigators  to  exerdse  professional 
judgment  in  conducting  a  thorough 
investigation.  Moreover,  bimess  to 
affected  individuals  is  assured  by  the 
due  process  they  are  accorded  in  any 
trial  or  other  proceeding  resulting  from 
the  TVA  Police  investigation. 

(j)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reascmable  efforts  to 
serve  notice  on  an  individual  when  any 
record  on  such  individual  is  made 
available  under  compulsory  legal 
process  when  such  process  bea)mes  a 
matter  of  public  record.  Compliance 
with  this  provision  could  prematiuely 
reveal  and  compromise  an  ongoing 
criminal  investigation  to  the  target  of 
the  investigation  and  reveal  techniques, 
procedures,  or  evidence. 

(k)  5  U.S.C  552a(g}  provides  for  dvil 
remedies  if  an  agency  feils  to  comply 
with  the  requirements  concerning 
access  to  records  imder  subsections  (d) 
(1)  and  (3)  of  the  Act:  maintenance  of 
records  under  subsection  (e)(S)  of  the 
Act;  and  any  other  provision  of  the  Act, 
or  any  rule  promulgated  thereunder,  in 
such  a  way  as  to  have  an  adverse  e^act 
on  an  individual  Allowing  dvil 
IsM^suits  for  alleged  Privacy  Act 
violations  by  TVA  Police  would 
compromise  TVA  Police  investigations 
by  subjecting  the  sensitive  and 
confidential  information  in  the  TVA 
Police  Records  to  the  possibility  of 
inappropriate  disdosure  under  the 
liberal  dvil  discovery  rules.  That 
discovery  may  reveal  confidential 
sources,  the  identity  of  informants,  and 
investigative  procedures  and 
techniques,  to  the  detriment  of  the 
particular  criminal  investigation  as  well 
as  other  investigations  conducted  by  the 
TVA  Police. 

The  pendency  of  such  a  suit  would 
have  a  chilling  efiied  on  investigations, 
given  the  possibility  of  discovery  of  the 
contents  of  the  investigative  case  file, 
and  a  Privacy  Ad  lawsuit  could 
therefore  become  a  ready  strategic    . 
weapon  used  to  impede  TVA  Police 
investigations.  Furthermore,  since, 
under  the  current  regulations,  the 
system  is  exempt  from  many  of  the  Ad's 
requirements,  it  is  unnecessary  and 
contradidory  to  provide  for  dvil 
remedies  from  violations  of  those 
provisions  in  particular. 

This  final  rule  has  been  reviewed 
under  Executive  Order  No.  12291  and 
has  been  determined  not  to  be  a  "major 
rule"  since  it  will  not  have  an  annual 
effed  on  the  economy  of  $100  million 
or  more. 


In  addition,  it  has  been  determined 
that  this  final  rule  will  not  have  a 
significant  economic  impad  on  a 
substantial  number  of  anall  entities. 

List  itf  Subjects  in  18  CFR  Fait  1301 

Administrative  practice  and 
procedure.  Freedom  of  Information, 
Privacy  Ad,  Sunshine  Ad. 

For  the  reasons  set  forth  in  the 
preamble.  18  CFR  Ch.  Xm,  part  1301.  is 
amended  as  follows: 

PART  1301— PROCEDURES 

1.  The  authority  dtation  for  part  1301 
continues  to  read  as  follows: 

Andiority:  16  U.SC.  831-83ldd.  5  U.S.C 
552. 

11301.24    [AmMKMI 

2.  Section  1301.24(e)  is  added  to  read 
as  follows: 

•        •        •        •        * 

(e)  The  TVA  system  TVA  Police 
Records  is  exempt  bom  subsections 
(c)(3),  (d).  (e)(1).  (e)(4).  (G).  (H),  and  (I) 
and  (I)  of  5  U.S.C  552a  (section  3  of  the 
Privacy  Ad)  and  corresponding  sections 
of  these  rules  pursuant  to  5  U.S.C. 
552a(k)(2).  The  TVA  system  Police 
Records  is  exempt  &t>m  subsections 
(c)(3),  (d),  (e)(1),  (e)(2),  (e)(3),  (e)(4)(G). 
(H).  and  m,  (e)(5).  (e)(8).  and  (g) 
pursuant  to  5  U.S.C.  552a(j)(2).  This 
system  is  exempt  because  application  of 
these  provisions  might  alert 
investigation  subjects  to  the  existence  or 
scope  of  investigations,  lead  to 
suppression,  alteration,  bbricaticm.  or 
destruction  of  evidence,  disclose 
investigative  techniques  or  procedures, 
reduce  the  cooperativeness  or  safety  of 
witnesses,  or  otherwise  impair 
investigations. 
WilUaaS.  Moore, 

Senior  ManagBT.  AdministmUve  Services. 
[FR  Doc.  97-2299  Filed  1-30-97;  8:45  am] 
isJJNO  cooc  tiao-M-u 


DEPARTMENT  OF  JUSTICE 
Drug  Enforoemmt  Administration 

21  CFR  Part  1311 

[DEA  Nuinbar146q 
RM  1117-AA38 

Examptlon  From  Import  and  Export 
RoquirmMnta  for  Paraonai  Medical 
Uaa;  interpratation  Raganflng  Effect  of 
State  Ijrar  and  Federal  I.aw8 

AQENCV:  I^ug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Final  rule;  interpretation  of 
existing  regulations. 


summary:  Current  DEA  regulations 
provide  an  exemption  from  certain 
provisions  of  the  Controlled  Substances 
Import  Export  Ad  (CSIEA)  regarding 
personal  use  quantities  of  certain 
controlled  substances.  DEA  is  amending 
the  language  of  the  exemption  to 
incorporate  an  existing  provision  that 
controlled  substances  for  personal  use 
may  be  imported  only  to  the  extent  that 
such  importation  is  authorized  or 
permitted  under  other  Federal  laws  pr 
state  law.  Recent  ocourraices  have 
demonstrated  that  the  exemption  is 
being  improperly  promoted  and  used  as 
a  means  to  import  controlled  substances 
for  abuse  purposes  in  violation  of  other 
Federal  laws  and  state  law.  This  action 
will  prevent  misinterpretation  of  the 
circumstances  under  which  the 
exemption  applies. 
EFFECTIVE  DATE:  January  31. 1997. 
FOR  FURTHER  MFORMATICN  CONTACT: 
G.  Thomas  Gitchel.  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control.  Drug  Enfororanent 
Administration.  Washington.  D.C 
20537,  Telephone  (202)  307-7297. 
SUPPtEMENTARY  MFORMATION:  The 
CSIEA  provides  in  21  U.S.C.  956(a)  that 
the  Attorney  General  may.  by 
regulation,  exempt  an  individual  v^o 
has  a  controlled  substance  for  personal 
medical  use  from  the  import/export 
requirements  of  21  U.S.C  952-955. 
Piusuant  to  title  21,  Code  of  Federal 
Regulations  (CFR),  1311.27,  individuals 
may  enter  or  depart  the  United  States 
with  a  controlled  substance  in 
Schedules  n,  m,  IV,  or  V,  that  they  have 
lawfully  obtained  for  personal  medical 
use,  provided  that  the  controlled 
substance  is  in  the  original  container  in 
which  it  was  dispensed  and  the 
appropriate  declaration  is  made  to  the 
United  States  (U.S.)  Customs  Service. 
However,  the  exempticm  must  be  read 
within  the  context  of  the  existing 
requirements  of  21  CFR  1307.02,  which 
states  that  nothing  in  DEA's  regulaticms 
can  be  construed  as  authorizing  or 
permitting  any  person  to  do  any  ad  that 
is  not  authorized  or  permitted  under 
other  Fednal  or  state  laws. 

DEA,  the  U.S.  Customs  Service,  and 
independent  sources  have  found  that 
the  personal  medical  use  exemption 
found  in  21  CFR  1311.27  is  being 
promoted  and  exploited  as  a  means  to 
import  controlled  substances  for 
purposes  of  trafficking  and  abuse. 
Espedally  troubling  is  the  fed  that 
controlled  substances  that  are  not 
approved  for  marketing  or  distribution 
in  the  United  States  are  being  imported 
in  this  maimer  for  trafficking  and  abuse 
purposes  in  amounts  that  represent  a 
danger  to  the  public  health  and  safety. 


4646  Federal  lagialer  /  Vol.  62,  No.  21  /  Friday,  Tanuarv  31,  1997  /  Rules  and  Reeulations 


Federal  Register  /  Vol.  62.  No.  21  /  Friday,  January  31.  1997  /  Rules  and  Regulations  4645 


The  Internet  and  the  news  media 
contain  numerous  refinenoes  to  the 
personal  xiae  exemption  found  in 
Section  1311.27  as  a  means  to  import 
drugs  from  Mexico  that  are  not  readily 
avaUable  here  in  the  United  States.  The 
Internet  messages  provide  advice  on 
how  to  use  the  exemption  to  obtain 
drugs  and  get  them  through  U.S. 
Customs,  including  one  message  that 
provides  specific  details  on  how  to  act 
and  what  to  say  regarding  the  personal 
use  exemption  when  bringing  the  drugs 
through  U.S.  Customs.  These  messages 
are  incorrect  and  misleading  because 
they  do  not  acknowledge  that  the 
exemption  applies  only  to  the  extent 
that  the  importation  is  allowed  under 
other  Federal  laws  and  state  law. 

DEA  is  concerned  writh,  and  will  be 
addressing  in  a  separate  rulemaking 
action,  the  misuse  of  the  personal  use 
exemption  for  the  general  purpose  of 
importing  omtrolled  substEuices  for 
abuse  and  trafficking  purposes. 
However,  the  present  concern  is  the 
misconception  that  Section  1311.27 
permits  the  importation  of  controlled 
substances  regardless  of  prohibitions 
that  may  be  found  in  other  Federal  or 
state  laws.  A  case  in  point  involves 
flunitrazepam,  which  is  manufactiued 
in  certain  foreign  countries  under 
various  brand  names,  including 
RohypnoL  Rohypnol  is  not  approved 
under  the  Fedoal  Food,  Drug,  and 
Cosmetic  Act  (FDCA)  for  use  in  the 
United  States  and  the  FDCA  prohibits 
the  importation  of  the  drug.  Despite 
this,  large  amoimts  of  the  dnig  were 
being  imported  by  individuals  under  the 
personal  medical  use  exemption. 

DEA  has  received  reports  from  law 
enforcement  authorities  in  niunerous 
states,  including  Alabama,  Arkansas. 
Georgia,  Louisiana,  Tennessee  and 
Indiana,  regarding  the  trafficking  in  and 
seizure  of  flunitrazepam  (Rohypnol)  that 
had  originally  been  imported  from 
Mexico.  DEA  itself  has  engaged  in  a 
significant  number  of  seizures  of  the 
product  throughout  the  country. 

As  part  of  its  investigation  of  these 
problems,  DEA  conducted  a  study  of 
U.S.  Customs  drug  declaration  records 
at  one  border  crossing  point  in  Laredo, 
Texas.  During  a  three  vnek  period  in 
July  of  199S.  1679  declarations  for 
prescription  drugs  were  filed.  Of  these, 
796,  or  47.4%,  included  RohypnoL  A 
total  of  101.700  dosage  units  were 
reported  on  730  of  the  declarations;  the 
remaining  66  declarations  did  not 
spediy  the  niunber  of  dosage  imits.  The 
daily  numbCT  of  dosage  imits  of 
Rohypnol  reported  ranged  from  a  fow  of 
1680  to  a  hi^  of  12,930,  with  an 
average  of  4843  dosage  imits  reported 
per  day.  or,  on  an  annualized  basis. 


1.767,695  dosage  units  per  year,  at  this 
one  checkpoint.  Taking  into 
consideration  the  decimations  that  did 
not  specify  the  number  of  dosage  units, 
the  annual  figure  could  well  exceed 
1,9004)00  dosage  units  per  year.  These 
figures  represent  the  number  of  dosage 
imits  per  year.  These  figures  represoit 
the  number  of  dosage  units  of  Rohypnol 
reported  at  just  one  of  the  many  border 
crossings  between  the  United  States  and 
Mexico.  A  separate  study  conducted  by 
another  source  of  the  top  15  drugs 
declared  over  a  randomly  selected  84- 
day  period  at  this  border  crossing,  foimd 
that  individuals  declared  a  total  of 
338,760  dosage  units  of  RohypnoL 

As  noted  earUer,  flunitrazepam 
(Rohypnol)  is  not  approved  for  medical 
use  in  the  United  States.  Further,  there 
is  no  indication  that  the  manufacturer  of 
Rohypnol  or  any  other  manufacturer  of 
a  product  containing  flunitrazepam,  the 
medical  community,  or  any  public 
interest  groups  are  actively  piusuing  or 
advocating  the  approval  of  the  drug  in 
this  coimtry.  There  are  other  drugs 
available  that  are  widely  recognized  and 
used  in  treating  the  conditions  for " 
which  flunitrazepam  might  be 
considered.  There  is  increasing 
evidence  of  abuse  and  trafficking  of 
flunitrazepam  into  the  United  States. 
There  have  been  at  least  2000  seizures 
of  the  drug  by  law  enforcement  officials: 
a  growing  number  of  reports  in  the 
national  media  regarding  its  abuse; 
reports  of  its  use  to  facilitate  sexual 
assaults  against  imsuspecting  victims; 
and  increasing  inquiries  from  medical 
personnel  for  information  regarding  the 
drug,  including  its  properties,  actions, 
and  treatments. 

In  light  of  the  ejqiloitation  of  the 
personal  medical  use  exemption  from 
the  requirements  of  the  CS&  as  a  means 
to  impart  unapproved  controlled 
substances  for  abuse  purposes  and  the 
incorrect  and  misleaoing  promotion  of 
the  exemption  as  an  easy  means  to 
import  drugs,  DEA  is  incorporating  into 
21 CFR  1311.27  the  existing  language  in 
21  CFR  1307.02.  This  change  mdces 
clear  that  the  personal  use  exemption 
appUes  only  to  those  importations  of 
controlled  substances  that  are 
authorized  or  permitted  imder  other 
Federal  laws  cv  state  law.  Personal 
medical  use  importations  of  controlled 
substances  that  are  not  authorized  or 
permitted  under  other  Federal  laws  or 
state  law  are  not  exempt  from  the 
requirements  of  the  CSIE.  Absent 
satisfaction  of  the  requirements  of  the 
CSIE,  such  imports  are  subject  to  seizure 
by  U.S.  authorities. 

The  Deputy  Assistant  Administrator 
of  the  Office  of  Division  Control,  Drug 
Enforcement  Administration  has 


determined  that  becaiiae  this  rule 
addresses  existing  regulatory 
requirements  and  does  not  impose  any 
new  requirements,  general  notice  and 
comment  are  imnecessary  pursuant  to  5 
U.S.C  S53(b).  This  action  emphasizes 
DEA's  existing  regulatcvy  requirements 
to  ensure  that  in(&viduals  are  not  misled 
by  the  language  of  the  regulation  into 
believing  that  they  may  engage  in 
activities  that  are  inconsistent  with 
other  Federal  laws  or  state  law  and  to 
address  the  incorrect  and  inappropriate 
promotion  and  exploitation  of  the 
personal  medical  use  exemption  as  a 
means  to  import  otherwise  unavailable 
controlled  substances  for  abuse 
purposes. 

Ine  E)eputy  Assistant  Administrator 
for  the  (^ce  of  Diversion  Control,  Drug 
Enforcement  Administration  certifies 
that  this  action  will  have  no  significant 
impact  upon  entities  whose  interests 
must  be  considered  under  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  This  action  reiterates  existing 
regulatory  requirements  regarding  the 
personal  medical  use  importation  of 
controlled  substances. 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that  this  is  a 
significant  regulatory  action,  therefore, 
it  has  been  reviewed  by  OMB  pursuant 
to  the  requirements  of  Executive  Order 
12866. 

This  action  has  been  analjrzed  in 
accordance  with  the  pnadples  and 
criteria  in  E.0. 12612,  and  it  has  been 
determined  that  the  proposed  r\ile  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1311 

Administrative  practice  and 
procedure.  Drug  traffic  controL  Exports. 
Imports. 

For  the  reasons  set  out  above,  21  CFR 
Part  1311  is  amended  as  follows: 

PART  1311HAMEN0ED] 

1.  The  authority  citation  for  part  1311 
continues  to  read  as  follows: 

Aotiiority:  21  U.S.C  952, 956. 957, 958, 
unlet*  otherwise  nolad. 

2.  Section  1311.27  is  amended  by 
revising  paragraph  (b)(2)  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

{1311^    Ejwwpttonafor 


(b)*  •  * 

(2)  The  trade  ot  diemical  name  and 
the  s3^bol  designating  the  schedule  of 
the  controlled  substance  if  it  appears  on 
the  container  labeL  or,  if  such  name 
does  not  appear  on  the  label,  the  name 
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and  address  of  the  phamiacy  or 
practitioner  who  dispensed  the 
substance  and  the  prescriptl(m  number, 
if  any,  and 

(c)  The  impoitatioo  of  the  controlled 
substance  for  personal  medical  use  is 
authoiixsd  or  permitted  under  other 
Federal  laws  and  state  law. 

Dated:  January  2, 1997. 

GMtLHaiailp, 

Deputy  Assistant  Admiidstrator,  Office  of 
Divenion  Control. 

(PR  Doc  97-2352  Piled  1-30-97;  8:45  am] 
■LUNQ  COOK  iiit  W  II 


COMMSSKM  OF  FME  ARTS 

45  CFR  Pwta  2101. 2102,  and  2103 

Procadurea  and  PoliciM 

AOBICY:  The  Coounissian  of  Fine  Arts. 
action:  Final  nila. 


r:  This  document  amends  the 
procedures  and  policies  governing  the 
administraticm  of  the  U.S.  Commission 
of  Fine  Aits.  The  current  wording  is 
incomplete  and  has  become  obsolete  or 
incorrect  in  several  of  its  parts.  This 
docunMnt  serves  to  clarify  the  functions 
and  requirements  of  the  agency  in  order 
to  addiess  more  efficiently  the  needs  of 
the  Federal  government  and  the  public. 
EFFECTIVE  DATE:  March  3. 1997. 
FOR  FUfmCR  ■POnHATION  CONTACT: 
Qiarles  H.  Atherton.  Secretary, 
(202) 504-2200. 
'•UPPLBnfTARV  MFOnUATION:  As 
established  by  Congress  in  1910.  the 
Conunissioo  of  Fine  Arts  is  a  small 
independent  advisory  body  made  up  of 
seven  Presidentially  ^pointed  "well 
qualified  judges  of  the  arts"  whose 
primary  lole  is  architectural  review  of 
designs  for  buildings,  paries,  monuments 
and  memorials  erectecl  by  the  Federal  or 
District  of  Columbia  governments  in 
Washington.  D.C  In  addition  to 
architectural  review,  the  Commission 
considers  and  advises  on  the  designs  for 
coins,  medals  and  U.S.  memorials  on 
foreign  soil.  The  Commission  also 
advises  the  District  of  Columbia 
government  on  private  building  projects 
within  the  Georgetown  Historic  District, 
the  Rode  Creek  Paric  perimeter  and  the 
M(mumental  Core  area.  The 
Commission  advises  Congress,  the 
President.  Federal  agencies,  and  the 
District  of  Columbia  government  on  the 
general  subjects  of  design,  historic 
preservation  and  on  ordarly  planning  on 
matters  within  its  jurisdiction. 

The  regulations  revised  in  this  rule 
wrere  last  published  in  the  Federal 

•  on  November  21. 1979  (44  FR 


67050).  Specific  items  this  document 
amends  include  providing  the  current 
address  and  telephone  number  of  the 
agency,  publishing  formerly  omitted 
Public  Laws  for  which  the  agency  is 
responsible  (Heraldic  services  provided 
by  the  Department  of  the  Army.  10 
U.S.C  4594;  Commemorative  Works.  40 
U.S.C.  1001],  clariiying  a  series  of 
procedural  functions,  and  in  general 
oonecting  ambiguous  or  grammatically 
questionable  phraseology.  Therefore,  as 
these  changes  clarify  established 
procedures  and  are  minor  in  nature,  the 
Commission  determines  that  notice  and 
comment  are  unnecessary  and  that,  in 
accordance  with  5  U.S.C.  553  (b)(B). 
good  cause  to  waive  notice  and 
comment  is  established. 

List  of  Subjects 

45  CFR  Part  2101 

Organization  and  Functions 
(Government  agencies). 

45  CFR  Part  2102 

Administrative  practice  and 
procedure.  Sunshine  Act 

45CFRPart21(» 

Administrative  practice  and 
procedure. 

This  document  was  prepared  under 
the  direction  of  Charles  H.  Atherton, 
Secretary.  U.S.  Commission  of  Fine 
Arts.  441  F  Street.  N.W..  Suite  312, 
Washington.  D.C.  20001. 

Accordingly,  for  the  reasons  set  forth 
above.  Parts  2101, 2102.  and  2103  are 
amended  as  set  ftvth  below. 

Signed  at  Washington.  D.C.  this  24th  day 
of  January,  1997. 

CliarlaBH.AIlMrtan, 

Seaetary,  US.  Ctaunission  of  Fine  Arts. 

CFA  hereby  revises  45  CFR  Parts 
2101.  2102  and  2103  to  read  as  followsr 

PART  2101— FUNCTIONS  AND 
OROAMZATION 

Subpart  A— Funcdowa  and  neeponettllHIaa 
of  the  Cominlseioii 

Sec 

2101.1  Statutory  and  Executive  Order 
authority. 

2101.2  RalationsliipaofCammiasion's 
functions  to  responsibilities  of  other 
govenunsnt  units. 

SubpartD    Oenerai OfBantoallon 

2101.10  The  Commission. 

2101.11  Sacretaiy  totheCommiasioD. 

2101.12  GeorgBtown  Board  of  Architectural 
Consultants. 

AadMcily:  Pub.  L  81-608, 64  StaL  903;  10 
U.S.C  4594;  36  U.S.C  124;  40  U.S.C  72. 104, 
106. 121. 1001;  E.0. 1259  of  October  25, 
1910,  E.0. 1862  of  November  28. 1913;  and 
B.O.  3524  of  July  28, 1921. 


Subpart  A— Functfona  and 
Raaponalbilltiaa  of  ttia  Cofflmiaaion 

f  2101^  Statutory  and  ExKUtlva  Order 
Authotlly. 

The  Commission  of  Fine  Arts 
(refisTTed  to  as  the  "Commission") 
functions  pursuant  to  statutes  of  the 
United  States  and  Executive  Orders  of 
Presidents,  as  foUows: 

(a)  Public  buildings,  other  structures, 
and  parklands.  (1)  For  public  buildings 
to  be  erected  in  the  Dis^ict  of  Columbia 
by  the  federal  government  and  for  other 
structures  to  be  so  erected  which  affect 
the  appearance  of  the  dty.  the 
Commission  comments  and  advises  on 
the  plans  and  on  the  merits  of  the 
designs  before  final  approval  or  action; 

(2)  For  statues,  fountains  and 
monuments  to  be  erected  in  the  District 
of  Columbia  imder  authority  of  the 
federal  govonment.  the  Commission 
advises  upon  their  location  in  public 
squares,  streets,  and  parks,  and  the 
merits  of  their  designs; 

(3)  For  monuments  to  be  erected  at 
any  location  pursuant  to  the  American 
Battb  Monuments  Act.  the  Commission 
approves  the  designs  before  they  are 
accepted  by  the  American  BatUe 
Monuments  Commission  (See  also 
§2101.1  (g)): 

(4)  For  parks  within  the  District  of 
Colimibia,  when  plans  of  importance  are 
imder  consideration,  the  Commission 
advises  upon  the  merits  of  the  designs; 
and 

(5)  For  the  selection  by  the  National 
Capital  Planning  Commission  of  lands 
suitabfe  for  development  of  the  National 
Capital  park,  parkway,  and  playgrotmd 
system  in  the  District  of  Columbia. 
Maryland,  and  Virginia,  the 
Conunissioo  provides  advice. 

(b)  Private  huildings  bordering  certain 
public  areas  in  Washington.  D.C. 
(Shipstead-Luce  Act).  For  buildings  to 
be  erected  or  altered  ^  in  locations 
which  border  the  Capitol,  the  White 
House,  the  intermediate  portion  of 
Pennsylvania  Avenue,  the  Mall  Park 
System.  Lafayette  Park,  the  Zoological 
Park.  Rock  Creek  Park  or  Parkway,  or 
Potomac  Paric  or  Parkway,  or  are 
otherwise  within  areas  defined  by  the 
official  plats  prepared  pursuant  to  Sec. 
2  of  the  Shipstead-Luce  Act.  the 
Commission  reviews  the  plans  as  they 
relate  to  height  and  appearance,  color 
and  materials  of  the  exteriors,  and 


>  Alteration  doat  not  induds  rasing 
{ConunushneroftheDMct  cf  Columbia  v. 
aannamon,  D.C  Court  of  ^qi.  1974. 329  A.2d  437). 
Partial  damolitiaa.  howew,  is  riawad  •■  an 
atoratiaa  (Tha  Conanittaa  to  Pras0va  Rhodes 
Tavan  and  tlM  NatL  PMcaasiaaal  Kouta  v.  CMivtt 
T.  Can  Oampuiy.  eL  aL.  U.S.  Court  of  App.  for  ac 
Or.,  1979.  79-1457,  DepL  Justica  Brief  for  Fed. 
AppaUee). 
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makes  recommendations  to  the 
Govenmiait  of  the  District  of  Columbia 
which,  in  the  judgement  of  the 
Commissim,  are  necessary  to  prevent 
reasonably  avoidable  impairment  of  the 
public  values  represented  by  the  areas 
along  which  the  buildings  border. 
(Shipstead-Luoe  Act  46  Stat.  366  as 
amended  (40  U.S.C.  121;  D.C.  Code  S- 
410).) 

(c)  Georgetown  buildings  (Old 
Gec»fetown  Act).  For  buildings  to  be 
constructed,  altered,  reconstructed,  or 
razed  within  the  area  of  the  District  of 
Columbia  known  as  "Old  Georgetown", 
the  Commission  reviews  and  reports  to 
the  District  of  Coliunbia  Government  on 

iroposed  exterior  architectiual  features, 
leight,  appearance,  color,  and  texture  of 
exterior  materials  as  woidd  be  seen  from 
public  space;  and  the  Commission 
makes  recommendations  to  such 
govmnment  as  to  the  efiect  of  the  plans 
on  the  preservation  and  protection  of 
places  and  areas  that  have  historic 
interest  or  that  manifest  exemplary 
features  and  types  of  architecture, 
including  recommendations  for  any 
changes  in  plans  necessary  in  the 
judgement  of  the  Commission  to 
preserve  the  historic  value  of  Old 
Geoigetown.  and  takes  any  such  actions 
as  in  the  judgement  of  the  Commission 
are  right  or  proper  in  the  circumstances. 
(Old  Georgetown  Act,  Public  Law  SI- 
SOS,  64  Stat.  903  P.C  Code  5-801).) 

(d)  United  States  medals,  insigpia, 
and  coins.  On  medals,  insignia,  and 
coins  to  be  produced  by  an  executive 
department  of  the  United  States 
induding  the  Mint,  the  Commission 
advises  as  to  the  merits  of  their  designs 
which  shall  be  submitted  before  the 
executive  ofBcer  having  charge  of  the 
same  shall  approve  thoreof. 

(e)  HeraltBc  services  provided  by  the 
Department  of  the  Army.  The 
Commission  upon  request  advises  the 
Heraldic  Brandi  of  the  Army  upon  the 
merits  of  proposed  designs  for  medals, 
insignia,  seals,  etc.  prepared  \mder  the 
authority  of  the  Act  of  August  26, 1957 
to  furnish  heraldic  services  to  the  other 
departments  and  agencies  of  the 
government. 

(f)  Questions  of  art  with  which  the 
Federal  government  is  concerned.  When 
required  to  do  so  by  the  President  or  by 
Committees  of  either  House  of  Congress, 
the  Commission  advises  generally  on 
questions  of  art,  and  whenever 
questions  of  such  nature  are  submitted 
to  it  by  an  ofBcer  or  department  of  the 
fsderal  government  the  Commission 
advises  and  comments. 

(g)  Cormnemorative  works.  The 
Commemorative  Works  Act  provides 
standards  far  placement  of 
commemorative  works  <m  certain 


fiaderal  lands  in  the  District  of  Columbia 
and  its  environs,  and  for  other  purposes; 
and  requires  site  and  design  approval  of 
all  commemorative  works  by  die 
Commission  of  Fine  Arts,  National 
Capital  Planning  Conunission,  and  (as 
appropriate)  the  Secretary  of  Interior  or 
the  Administrator  of  General  Services. 
The  sponsoring  agencies  therefore  shall 
submit  designs  to  the  Commission  for 
review  and  shall  provide  such  design 
changes  as  may  be  required  to  obtain 
i^provaL 

12101.2    RatoOonaliipeofComniieaion'e 
luncDom  ID  rvepoiwmiiiiOT  oi  obmt 
QovefiNnent  units. 

(a)  Projects  involving  the  Capitol 
building  and  the  Library  of  Congress. 
Plans  concerning  the  Capitol  building 
and  the  buildings  of  the  Library  of 
Congress  are  outside  the  purview  of  the 
Commission  except  as  to  questions  on 
which  the  Committees  of  Congress 
require  the  Commission  to  advise. 

(b)  Other  Federal  govenunent 
projects.  Officers  and  departments  of  the 
federal  government  responsible  for 
finally  approving  or  acting  upon 
proposed  projects  within  the  purview  of 
the  Commission's  functions  as 
described  in  §  2101.1  (a)  are  required 
first  to  submit  plans  or  designs  for  such 
projects  to  the  Commission  for  its 
advice  and  comments. 

(c)  Projects  within  the  jurisdiction  of 
the  District  of  Columbia  govenunent. 
The  District  of  Columbia  seeks 
Commission  advice  on  exterior 
alteration  or  new  construction  of  public 
buildings  or  major  public  works  within 
its  boimdaries.  The  District  of  Columbia 
government  also  shall  seek  Commission 
advice  on  certain  private  construction 
requiring  building  or  demolition 
permits  from  the  D.C  Permit  Branch 
(D.C  Law  S— 422).  These  include  certain 
actions  by  the  District  of  Coliunbia 
government  pursuant  to  either  D.C.  Law 
5-422  or  D.C  Law  2-144  within  areas 
subject  to  the  Shipstead-Luce  or  Old 
Ge<»getown  Acts  (§  2101.1  (b)  and  (c)) 
prior  to  the  issuance  of  a  permit. ' 
Alterations  of  buildings,  demolition,  or 
new  construction  at  individuaUy 
designated  landmarks  or  within  historic 
districts  are  further  subject  to  the  permit 
requirements  of  the  Historic  Landmark 
and  Historic  District  Protection  Act  of 
1978  P.C.  Law  2-144).  Upon  request, 
advice  will  be  given  on  the  subject  of  lot 
subdivisions. 


OrganlzatkNi 


12101.10  The  Commission. 

The  Commission  is  composed  of 
seven  members,  each  of  whran  is 
appointed  by  the  President  and  serves 
for  a  period  of  four  years  or  until  his  or 
her  successor  is  appointed  and 
qualified.  The  Chairman  and  Vice 
Chairman  are  elected  by  the  members. 
The  Commission  is  assisted  by  a  staff  as 
authorized  by  the  Commission. 

12101.11  Secrelsiy  to  the  Commission. 

Subject  to  the  direction  of  the 
Chairman,  the  Secretary  to  the 
Commission  is  responsible  for  the  day- 
to-day  operations  of  the  agency  and  fbr 
supervising  the  staff  in  its  support  of  the 
functions  of  the  Commission;  for 
preparing  the  agenda  of  Commission 
meetings;  for  organizing  presentations 
before  the  Commission  of  plans, 
designs,  or  questions  upon  which  it  is 
to  advise,  comment,  or  respond;  for 
interpreting  the  Commission's 
conclusions,  advice,  or 
recommendations  on  each  matter 
submitted  to  it;  for  maintaining  a  liaison 
with  other  governmental  entities, 
professionals,  and  the  public;  and  for 
maintaining  the  Commission's  records. 
The  Assistant  Secretary  of  the 
Commission  shall  carry  out  duties 
delegated  to  him/her  by  the  Secretary 
and  shall  act  in  place  of  the  Secretary 
dtuing  his/her  absence  or  disability. 

12101.12  QsofgstownBosfdef 
ArciMisciiifai  wonsunima. 

To  assist  the  Commission  in  carrying 
out  the  purposes  of  the  Old  Georgetown 
Act  (§  2101.1  (c)),  a  ccHnmittee  of  three 
architects  appointed  for  a  term  of  three 
years  by  the  Conunission  serves  as  the 
Board  of  Architectural  Consiiltants 
without  expense  to  the  United  States.  . 
This  committee  advises  the  Commission 
regarding  designs  and  plans  referred  to 
it.  The  Chairman  is  elected  by  its 
members. 

PART  2102— MEETmOS  AND 
PROCEDURES  OF  THE  COMMISSION 

dOC< 

2102.1  Timet  and  places  of  meetings. 

2102.2  Actions  outside  of  meetings. 

2102.3  Public  notice  of  meetings. 

2102.4  Public  attendance  and  participation. 

2102.5  Records  and  minutes;  public 
inspection. 


*Provi(ioiu  of  the  Shipstsad-Luca  Act  (§  2101.1 
(b))  do  not  include  full  demolition,  though  partial 
demolttiaa  is  viewed  as  an  altantion. 
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Subpart  B—ProcedurM  on  Submission  of 
Plana  or  DaalQna 

2102.10  Timing,  scope  and  content  of 
sulmiissions  for  proposed  projects 
involving  land,  buildings  or  other 
structures. 

2102.11  Scope  and  content  of  submission 
for  proposed  medals,  insignia,  coins, 
seals,  and  the  like. 

2102.12  Responses  of  Commission  to 
submissions. 

AadMrity:  5  U.S.C,  App.  1;  OMB  Circular 
No.  A-63. 

Subpart  A— Commisaion  Meetinga 

12102.1  TknoaandplacaaofmMtings. 

Regular  meetings  of  the  Commission, 
open  to  the  public,  are  held  monthly  on 
the  third  Thursday  of  the  month, 
beginning  at  10:00  o'clock  a.m.,  at  its 
offices  in  Suite  312,  441  F  Street.  N.W. 
Washington,  D.C.  20001,  except  that  by 
action  of  the  Commission  a  regular 
meeting  in  any  particular  month  may  be 
omitted  or  it  may  be  held  on  another 
day  or  at  a  diHierent  time  or  place.  A 
special  meeting,  open  to  the  public,  may 
be  held  in  the  interval  between  regular 
meetings  upon  call  of  the  Chairman  and 
five  days'  written  notice  of  the  time  and 
place  mailed  to  each  member  who  does 
not  in  writing  waive  such  notice.  On  all 
matters  of  official  business,  the 
Commission  shall  conduct  its 
deliberations  and  reach  its  conclusions 
at  such  open  meetings  except  as  stated 
in  §  2101.12  provided,  however,  the 
Commission  members  may  receive  staff 
briefings  or  may  have  informal 
background  discussions  among 
themselves  and  the  staff  outside  of  such 
meetings. 

12102.2  Actlonaoutaidaefmaailnga. 

Between  meetings  in  situations  of 
emergency,  the  Commission  may  act 
through  a  canvass  by  the  Secretary  of 
individual  members,  provided  that  any 
action  so  taken  is  brought  up  and 
ratified  at  the  next  meeting.  In  addition, 
the  Commission  members  may  convene 
away  from  the  Commission's  offices  to 
make  inspections  at  the  site  of  a 
proposed  protect  or  at  the  location  of  a 
mock-up  for  the  project  and  may  then 
and  there  reach  its  conclusions 
respecting  such  project  which  shall  be 
recorded  in  the  minutes  of  the  meeting 
held  on  the  same  day  or,  if  none  was 
then  held,  in  the  minutes  of  the  next 
meeting. 

12102.3  PubNcnoHcaofinaatlnga. 

Notice  of  each  meeting  of  the 
Commission  shall  be  published  in  the 
Faderal  Register. 


12102.4    Public  attendance  and 
participation. 

Interested  persons  are  permitted  to 
attend  meetings  of  the  Commission,  to 
file  statements  with  the  Commission  at 
or  before  a  meeting,  and  to  appear 
before  the  Commission  when  it  is  in 
.meeting,  provided  that  an  appearance  is 
germane  to  the  functions  and  policies  of 
the  Commission  and  to  the  matter  or 
issues  then  before  the  Commission,  and 
if  the  presentation  or  argument  is  made 
in  a  concise  manner,  within  reasonable 
time  limits  and  avoids  duplicating 
information  or  views  already  before  the 
Commission.  A  decision  of  the 
Chairman  as  to  the  order  of  appearances 
and  as  to  compliance  with  these 
regulations  by  any  person  shall  be  final 
unless  the  Commission  determines 
otherwise. 

f  2102.5    Records  and  minutes;  public 
inspection. 

A  detailed  record  of  each  meeting 
shall  be  made  and  kept  which  shall 
contain  copies  of  all  written,  printed,  or 
graphic  materials  presented.  "The 
Seoretary  shall  have  prepared  minutes 
of  each  meeting  which  shall  state  the 
time  and  place  it  was  held  and 
attendance  by  Commission  members 
and  staff  and  which  shall  contain  a 
complete  summary  of  matters  discussed 
and  conclusions  reached  and  an 
explanation  of  the  extent  of  public 
participation,  including  names  of 
persons  who  presented  oral  or  written 
statements;  and  he  shall  send  a  copy  to 
all  members  of  the  Commission  for  their 
approval.  Subsequent  to  such  approval, 
the  minutes  shall  be  certified  by  the 
Secretary.  The  minutes  and  any 
completed  reports,  studies,  agenda  or 
other  documents  made  available  to.  or 
prepared  for  or  by,  the  Commission 
shall  be  available  for  public  inspection 
and,  at  the  requesting  party's  expense, 
for  copying  at  the  offices  of  the 
Commission. 

Subpart  B — Procedurea  on 
Submiaaiona  of  Plana  or  Dasigna 

§  2102.10   Timing,  scops  and  content  of 
submissions  for  propossd  pro)scta 
Involving  land,  bulidinga,  or  othsr 
structures. 

(a)  A  party  proposing  a  project  which 
is  within  the  purview  of  the 
Commission's  functions  imder  §2101.1 
(a),  (b),  or  (c)  should  make  a  submission 
when  concept  plans  for  the  project  are 
ready  but  before  detailed  plans  and 
specifications  or  woriung  drawings  are 
prepared.  In  order  to  assure  that  a 
submission  will  be  considered  at  the 
next  scheduled  meeting  of  the 
Commission,  it  should  be  delivered  to 
the  Commissions  offices  not  later  than 


ten  (10)  working  days  before  the 
meeting;  if  it  is  a  project  subject  to 
review  first  by  the  Georgetown  Board, 
not  later  than  ten  (10)  working  days 
before  the  Georgetown  Board  meeting. 
The  Conunission  will  attempt  to 
consider  a  submission  whicn  is  not 
made  in  conformity  with  this  schedule, 
but  it  reserves  the  right  to  postpone 
consideration  until  its  next  subsequent 
meeting. 

(b)  (IJ  Each  submission  should  state 
or  disclose: 

(i)  The  natiire,  location,  and 
justification  of  the  project,  including 
any  relevant  historical  information 
about  the  building  or  other  structure  to 
be  altered  or  razed; 

(ii)  The  identity  of  the  owner  or 
developer  (or  for  public  buildings,  the 
governmental  unit  with  authority  to 
approve  or  act  upon  the  plans)  and  of 
the  architect; 

(iii)  The  functions,  uses,  and  piupose 
ofthe  project;  and 

(iv)  Other  information  to  the  extent  it 
is  relevant,  such  as  area  studies,  site 
plans,  building  and  landscape 
schematics,  renderings,  models, 
depictions  or  samples  of  exterior 
materials  and  components,  and 
photographs  of  existing  conditions  to  be 
afiiected  by  the  project. 

(2)  Alternative  proposals  may  be 
included  within  one  submission.  The 
information  submitted  shall  be 
sufficiently  complete,  detailed,  and 
acCTuate  as  will  enable  the  Commission 
to  judge  the  ultimate  character,  siting, 
height,  bulk,  and  appearance  of  the 
project,  in  its  entirety,  including  the 
grounds  within  the  scope  of  the  project, 
its  setting  and  environs,  and  its  effect 
upon  existing  conditions  and  upon 
historical  and  prevailing  architectiual 
values.  Record  drawings  and 
photographs  will  be  submitted  by  the 
applicant  for  a  permanent  Commission 
record  of  the  submission. 

(c)  If  a  project  consists  of  a  first  or 
intermediate  phase  of  a  contemplated 
larger  program  of  construction,  similar 
information  about  the  eventual  plans 
should  accompany  the  submission. 
Even  though  a  submission  relates  only 
to  approval  for  razing  or  removal  of  a 
building  or  other  structiue,  the  project 
will  be  regarded  as  part  of  phased 
development,  and  the  submission  is 
subject  to  such  requirement. 

(d)  If  the  project  involves  a  statue, 
fountain  or  a  monument  within  the 
purview  of  the  Commission  imder 
§2101.1  (a)(2),  partial  submissions 
should  be  made  as  appropriate  to  permit 
the  Commission  to  advise  on  each 
aspect  of  the  project  as  prescribed  by  the 
Commemorative  Works  Act  (Pub.  L  99- 
652.  H.R.  4378,  40  U.S.C.  1001). 
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(e)  The  Conunission  staff  will  advise 
owners  and  architects  concerning  the 
scope  and  content  of  partictdar 
submissions.  Material  relevant  to  the 
functions  and  policies  of  the 
Commission  varies  greatly  depending 
upon  the  natiire,  size,  and  importance  of 
the  project  to  be  reviewed  by  the 
Commission.  Also,  it  is  the  policy  of  the 
Commission  not  to  impose  unnecessary 
burdens  or  delays  on  persons  who  make 
submissions  to  the  Commission. 
However,  the  Commission  at  any 
meeting  may  decline  to  reach  a 
conclusion  about  a  proposed  project  if 
it  deans  the  submission  materials 
inadequate  for  its  purposes,  or  it  may 
condition  its  conclusions  on  the 
submission  of  further  information  to  it 
at  a  later  meeting  or,  in  its  discretion, 
may  delegate  final  action  to  the  staff. 

(f)  The  Commission  staff,  members  of 
the  Georgetown  Board,  interested 
members  of  the  public,  or  the 
submitting  party  may  augment  any 
submission  by  additional  relevant 
information  made  available  to  the 
Commission  before  or  at  the  meeting 
where  the  submission  is  considered. 
The  staff  should  also  make  information 
available  concerning  prior 
considerations  or  conclusions  of  the 
Commission  regarding  the  same  project 
or  earlier  versions  of  it. 

§2108.11    Scope  and  oontMit  of 


coins,  aaalt,  and  Ihe  NkiB. 

Each  submission  of  the  design  for  a 
proposed  item  which  is  within  the 
Commission's  purview  under  $  2101.1 
(d)  should  identify  the  sponsoring 
government  unit  and  disclose  the  uses 
and  purpose  of  the  item,  the  size  and 
forms  in  which  it  will  be  produced,  and 
the  materials  and  finishes  to  be  used, 
including  colors  if  any.  along  with  a 
sketch,  model,  or  prototype. 

12102.12    neaponeM  of  CommiMlon  lo 


(a)  The  Commission  before  disposing 
of  any  project  presented  to  it  may  ask 
for  the  proposed  plans  or  designs  to  be 
changed  in  certain  particulars  and 
resutoiitted.  or  for  the  oppcvtunity  to 
review  plans,  designs,  and 
specifications  in  certain  particulars  at  a 
later  stage  in  their  development,  and  to 
see  samples  or  mock-ups  of  materials  or 
components;  aqd  when  appropriate  in 
the  matter  of  a  statue  or  other  object  of 
art.  the  Commission  may  ask  for  the 
opportunity  to  see  a  larger  or  full-scale 
model  All  conclusions,  advice,  or 
comments  of  the  Qunmissim  which 
lead  to  further  development  of  plans, 
designs,  and  specifications  or  to  actual 
carrjing  out  of  the  project  are  made  in 


contemplation  that  such  steps  will 
conform  in  all  substantial  respects  with 
the  plans  or  designs  submitted  to  the 
Commission,  including  only  such 
changes  as  the  Commission  may  have 
recommended;  any  other  changes  in 
plans  or  designs  require  further 
submission  to  the  Commission. 

(b)  In  the  case  of  plans  for  a  project 
subject  to  the  Old  Georgetown  Act 
(§2101.1  (c)),  if  the  Commission  does 
not  respond  with  a  report  on  such  plans 
within  forty-five  days  after  their  receipt 
by  the  Conunission.  its  approval  shall  be 
assumed  and  a  permit  may  be  issued  by 
the  government  of  the  District  of 
Coliunbia. 

(c)  In  the  case  of  plans  for  a  project 
subject  to  the  Shipstead-Luce  Act 

(§  2101.1  (b)),  if  the  Commission  does 
not  respond  with  a  report  on  such  plans 
within  thirty  days  after  their  receipt  by 
the  Commission,  its  approval  shall  be 
assiuned  and  a  permit  may  be  issued  by 
the  government  of  the  District  of 
Columbia. 

(d)  In  the  event  that  any  project  or 
item  within  the  Commission's  purview 
under  2101.1  has  not  progresseid  to  a 
substantial  start  of  ctmstruction  or 
production  within  four  years  following 
the  Commission  meeting  date  on  whidi 
the  final  design  was  approved,  the 
Commission's  approval  is  suspended. 
The  plans  or  designs  previously 
approved  or  alternative  plans  or 
designs,  may  thereupon  be  resubmitted 
for  Commission  review.  The 
Commission's  subsequent  approval,  if 
granted,  shall  remain  in  effect  for  four 
years. 

PART  2103— STATEMENTS  OF  POLICY 

f2l03.l    QMMralapproachaeiorMtawor 
plans  by  ttis  Conunission. 

The  Commission  functions  relate  to 
the  appearance  of  proposed  projects 
within  its  purview  as  specified  herein. 
These  functions  are  to  serve  the  purpose 
of  conserving  and  enhancing  the  vinial 
assets  which  contribute  significantly  to 
the  charscter  and  quality  of  Washington 
as  the  nation's  capital  and  which 
appropriately  reflect  the  history  and 
featiues  of  its  development  over  two 
centuries.  Where  existing  conditions 
detract  frran  the  overall  appearance  of 
official  Washington  or  historic 
Georgetowm — such  as  conditions  caused 
by  temporary,  deteriorated,  or 
abandoned  buildings  of  little  or  no 
historical  or  architectural  value,  by 
interrupted  developments,  or  by  vacant 
lots  not  devoted  to  public  use  as  paries 
or  squares — the  Commission  will  favor 
suitable  corrections  to  these  conditions. 
When  changes  or  additicms  are 
proposed  in  other  circumstances,  the 


CommissicRi  may  consider  whether  the 
public  need  or  value  of  the  project  or 
the  private  interests  to  be  served  thereby 
justify  making  any  change  or  addition, 
and  it  will  ctmsider  whether  the  project 
can  be  accomplished  in  reasonable 
harmony  with  the  nearby  area,  with  a 
minimum  loss  of  attractive  features  of 
the  existing  building  or  site,  with  due 
deference  to  the  historical  and 
architectural  values  affected,  and 
without  creating  an  anomalous 
disturbing  element  in  the  public  view  of 
thedty. 

Autfaoritjr:  Pub.  L  81-808. 64  StaL  903;  40 
U.S.C.  72, 104, 106,  and  121;  E.0. 1259  of 
October  25, 1910;  E.0. 1862  of  November  28, 
1913;  E.O.  3524  of  July  28, 1921. 

(FR  Doc  97-2386  Filed  1-30-97;  8:45  am] 
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47  CFR  Parts  1,2  and  15 

[ET  Docksl  Na  Oe-102;  FCC  97-^ 

UnlioenMd  Nl  Devteee  lathe  5  QHz 
Fraquenqf  Range 

AQENCY:  Federal  Communications 

Commission. 

ACTXM:  Final  rule. 

summary:  By  Uiis  action,  the 
Commission  amends  its  radio  frequency 
devices  rules  to  make  available  300 
megahertz  of  spectnun  at  5.15-5. 35  GHz 
and  5.725-5.825  GHz  for  use  by  a  new 
category  of  unlicensed  equipment, 
called  Unlicensed  National  Information 
Infrastructure  ("U-NII")  devices.  These 
devices  will  provide  short-range,  high 
speed  wireless  digital  commimications 
on  an  unlicensed  basis.  We  anticipate 
that  U-Nn  devices  will  support  the 
creeticm  of  new  wireless  \ocal  area 
networics  ("LANs")  and  will  fecilitate 
wireless  access  to  the  National 
Inframation  Infrastructure  ("Nil").  In 
order  to  permit  significant  flexibility  in 
the  design  and  operation  of  these 
devices,  we  are  adopting  the  minimum 
technical  rules  necessary  to  prevent 
interference  to  other  services  and  to 
ensure  that  the  spectrum  is  used 
efficiently.  We  believe  that  the  rides  set 
forth  herein  will  foster  the  development 
of  a  broad  range  of  new  devices  and 
communications  options  that  will 
stimulate  economic  development  and 
the  growth  of  new  industries.  We  also 
expect  that  this  action  will  promote  the 
ability  of  U.S.  manufecturers,  including 
small  businesses,  to  compete  globally  by 
enabling  them  to  develop  unhcensed 
digital  communications  products  for  the 
world  market 
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BVicnvE  date:  April  l,  1997. 

fOR  FUfmCN  MFOmiATION  CONTACT:  Tom 

Derange  419-2451  or  Fred  Thomas  418- 

2449. 

aUPPLBniTARY  INFORMATION:  This  Is  a 
summanr  of  the  Commission's  Report 
and  Order,  ET  Docket  9&-102.  FCC  97- 
5.  adopted  January  9, 1997,  and  released 
January  9, 1907.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  N.W.. 
Washington.  D.C.,  and  also  may  be 
purchased  from  the  Commission's 
duplication  contractor,  International 
Transcription  Service,  (202)  857-3800. 
2100  M  Street,  N.W.,  Suite  140. 
Washington,  D.C.  20037. 

Sumnary  of  the  Report  and  Order 

1.  On  April  25. 1996.  the  Commission 
adopted  a  Notice  of  Proposed  Rule 
MaSdng  ("NPRM").  61  FR  24749,  May 
16. 1996:  this  proceeding  proposed  to 
make  available  350  megahertz  of 
spectnmi  at  5.15-5.35  GHz  and  5.725- 
5.875  GHz  for  Unlicensed  National 
Information  fiifrastructure  ("U-^JII") 
devices.  ■  The  NPRM  proposed  that  such 

devices  be  Sut^eCt  to  minimum 

technical  standards,  including  power 
limits,  out-of-band  emission  limits,  and 
spectrum  etiquette.  We  tentatively 
concluded  that  these  standards  would 
be  necessary  to  ensure  that  licensed 
services  in  the  bands  would  be 
protected  from  harmful  interference, 
that  the  spectrum  would  be  used 
efficiently,  and  that  all  U-NII  devices 
would  have  equal  access  to  the 
spectrum.  The  NPRM  also  solicited 
comments  w^iether  vn  should  adopt  a 

rhaiin»Hiig  plan,  a  minimiim 

modulation  efBdency,  and  whether  we 
should  regulate  any  U-NII  operaticms  as 
a  licensed  service,  particularly  those 
intended  for  long-range  community 
network  applications.  Further,  the 
NPRM  also  prc^KMed  to  establish  "safe- 
haibor"  rules  setting  forth  conditions 
imder  w^ch  unlicensed  devices  could 
operate  without  risk  of  being  considered 
sources  of  harmful  interference. 

2.  The  Commissian's  proposal  to 
provide  spectrum  to  accommodate  U- 
Nn  devices  is  strongly  supp<nted  by  the 


•  W«  Dota  that  in  th*  Notio*  of  PnpoMd  Rnl* 
KftaUag  in  this  pnoaadiag.  w«  nfand  to  tlMM 
davioaa  M  Nn/SUPntNat  davicas.  Howrarar,  on  July 
2. 1S9S.  wa  lacahrad  a  lattar  fran  Smart  a 
Thavaoat.  P.C  on  bohalf  of  ita  diant.  SapafNat. 
Inc.,  which  raquaati  that  tha  Cominiaaion  ra&ain 
from  uaiai  tha  wotd  "SUPBRNar  bacauM  it  would 
infringi  npoa  ita  mdaowrfc  ragiaUitian  of  tha  oama 
t>>iondo  SapamaL"  Accsrdii^ly.  wa  have 
adopted  tha  tarai  "Unlkanaad  NatkMal  InfaRmtkm 
Infraatructiira  or  M-HST'  to  lafw  to  tha  davioaa  in 
this  procaading. 


majority  of  the  commenters  ("U-4vin 
proponents").  U-HQ.  proponents  argue 
that  U-^m  devices  would  facilitate 
connections  among  computers, 
televisions,  appliance  automation 
products,  and  on-premises  network 
cable  or  telephone  company  access 
points  within  homes,  schools  and  health 
care  facilities.  Further,  they  submit  that 
imlicensed  devices  could  potentially 
satisfy  a  coUection  of  communications 
needs  that  otherwise  would  probably 
remain  immet  if  free  and  open 
consumer  access  to  spectnmi  were  not 
available.  In  particular.  U-NII 
proponents  argue  that  existing  wireless 
allocaticms  and  wireline  alternatives  are 
not  capable  of  providing  the  types  of 
services  that  are  envisioned  for  \5-Hil 
devices.  However,  parties  with 
incxmibent  operations  on  this  spectrum 
argue  that  the  record  does  not 
sufficiently  demonstrate  a  need  for  this 
new  imlicensed  spectrum. 

3.  The  Commission  finds  that  there  is 
a  need  for  unlicensed  wireless  devices 
that  will  be  capable  of  providing  data 
rates  as  high  as  20  Mbits/sec  to  meet  the 
multimedia  communication 
requirements  envisioned  by  the  U-4^ 
propcHients.  To  achieve  these  high  data 
rates  at  a  reasonable  cost,  yn  believe 
that  these  devices  must  use  broad 
bandwidths  of  up  to  20  megahertz  each 
and  therefore  these  devices  must  have 
access  to  a  stibstantial  amount  of 
spectrum  to  accommodate  a  number  of 
devices  within  the  same  area.  Further, 
we  believe  that  accessibility  to  a 
substantial  amount  of  spectrum  is 
necessary  for  these  devices  to  develop 
and  mature  to  their  fuU  potraitial.  The 
record  in  this  proceeding  supports  the 
conclusion  that  recent  developments  in 
digital  technologies  have  greatly 
increased  the  requiranents  for 
transferring  large  amounts  of 
informaticm  and  data  in  relatively  short 
time  frames  frtMn  one  network  or  S3r8tem 
to  another.  Specifically,  we  note  that 
computera  have  much  Cuter  central 
processing  units  and  substantially 
increased  memory  capabilities,  which 
have  increased  the  donand  for  devices 
that  can  more  quickly  transfisr  larger 
amounts  of  data.  Further,  digital 
equipment  is  capable  of  switching  and 
directing  large  amounts  of  information 
within  networics.  In  addition  to  these 
technical  advances  in  hardware 
capability,  there  has  been  substantial 
growth  in  the  use.  size,  and  complexity 
of  digital  networiu  as  well.  Many  of 
these  networks  are  not  only  growing 
internally  in  the  amount  and  types  of 
data  they  contain,  but  are  also 
increasingly  being  used  in  combination 


and  interaction  with  other  such 
networks. 

4.  The  Commission  finds  that  it  is 
appropriate  to  provide  spectrum  for 
wireless  unlictmsed  digital  networii 
communications  devices  to  meet  the 
growing  communications  demands  of 
mtiltimedia  network  systems  resulting 
from  developments  of  new  digital 
technologies.  We  believe  that  this  will 
facilitate  rapid  and  inexpensive  wireless 
access  to  information  resources  by 
educational  institutions,  budness. 
industry,  and  consumers.  We  also 
believe  that  making  this  spectrum 
available  for  U-NII  devices  will  further 
the  Commission's  mandate,  in  Section 
257(b)  of  the  Communications  Act.  to 
pnHnote  vigorous  competition  and 
technological  advancement.^  For 
example,  allowing  unlicensed  devices 
access  to  the  5.15-5.35  GHz  and  5.725- 
5.825  GHz  bands  will  permit 
educational  institutions  to  form 
inexpensive  broadband  wireless 
computer  networks  between  classrooms, 
thereby  facilitating  cort-eSactive  access 
to  an  array  of  multimedia  services  on 
the  Internet.  In  addition,  unlicensed 
wireless  networks  could  help  impove 
the  quality  and  reduce  the  cost  of 
medical  care  by  allowing  medical  staff 
to  obtain  on-the-spot  patient  data.  X- 
rays.  and  medical  charts. 

5.  The  U-Nn  proponents  support 
providing  350  megahertz  of  spectrum  in 
the  5  GHz  range  for  these  devices.  They 
argue  that  350  megahertz  of  spectrum  is 
needed  to  realize  the  full  potential  of 
today's  broadband  information 
technologies  and  to  encoiurage  further 
innovation  in  the  delivery  of  new 
broadband  digital  communications. 
They  claim  that  providing  tmlicensed 
broadband  devices  access  to  this 
amount  of  spectrum  will  meet  the  needs 
of  multiple  usen  at  a  common  location 
and  should  be  sufficient  to  provide  for 
open  entry  and  equal  access  by  all 
unlicensed  devices.  Further,  they  claim 
that  this  amount  of  spectrum  is  needed 
to  provide  an  environment  for  robust 
develofKnent  and  growth,  and  to  permit 
the  communipations  infrastructure  to 
keep  pace  with  foture  computer 
advancements.  U-^ni  proponents 
further  argue  that  350  megahertz  is 
necessary  for  wide  bandwidth  lM>ni 
networks  because  these  devices  wdll 
have  to  share  the  spectrum  with  other 
users,  such  as  Mobile  Satellite  Service 
("MSS").  Amateur,  and  faidustrial. 
Scientific  and  Medical  ("ISM"). 
Finally.  U-NII  proponents  note  that  the 


*Saa  47  U.S.C  §  2S7(b)  ("tha  Commiasion  sIhU 
pfomola  tha  poUdaa  and  puipoaaa  of  this  Act 
pnunodng*  *  *  Tigorous  aconomic  competition, 
tachnological  advaaoament,  and  pramodon  of  tha 
public  intataat.  coovanianoa.  and  nacaaaity."). 
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proposed  bands  would  align  die 
spectrum  available  domestically  for  U- 
Nn  devices  with  the  spectnun  available 
for  European  HIPERLAN  systems. 

6.  The  Commission  contmues  to 
believe  that  it  is  appropriate  to  provide 
unlicensed  devices  with  access  to  a 
substantial  amount  of  spectrum  at  5 
GHz  to  accommodate  the  demand  by 
educational,  medical,  business, 
industrial  and  consumer  users  for 
broadband  multimedia 
commimications.  We  are  also  cognizant, 
however,  of  the  need  for  U-NII  <&vices 
to  share  the  spectrum  with  primary 
services  without  causing  radio 
interfisrence  to  those  services.  We 
believe  that  both  of  these  concerns  can 
be  accommodated  by  adopting 
appropriate  technical  restrictions  for  U- 
Nn  devices,  particularly  transmit  power 
and  out-of-band  emission  limits,  and  by 
avoiding  portions  of  the  spectrum  where 
sharing  would  be  particularly  difBcult 
Accoroungly,  we  will  make  300 
megahertz  of  spectrum  available  for  U- 
Nn  devices.  Specifically,  we  are 
providing  U-^m  devices  access  to  three 
100  meg&ertz  bands  at  5.15-5.25  GHz, 
5.25-5.35  GHz  and  5.725-5.825  GHz. 
We  recognize  that  this  is  less  than  the 
350  megahertz  that  was  proposed,  but 
we  believe  that  this  amount  of  spectrum 
provides  an  appropriate  balance 
between  spectrum  sharing  concerns  and 
t>roviding  sufficient  spectrum  to  satisfy 
the  needs  of  U-NII  devices. 

7.  The  Commission  believes  that  300 
megahertz  of  spectrum  will  provide 
siiffident  spectrum  to  allow  the  full 
potential  of  broadband  midtimedia 
technologies  to  be  realized.  This 
spectrum  should  provide  for  open  entry 
and  eqiial  access  by  all  such  devices  and 
to  aUow  access  to  the  spectrum  by 
multiple  users  at  a  commrai  location 
using  a  variety  of  di&rent  devices.  In 
this  regard,  we  note  that  these 
broadband  devices  each  may  require  20 
to  25  megahertz  diannei^bandwidth  to 
provide  the  high  data  rates  envisioned 
by  the  petitioners.  The  Commission  also 
believes  that  the  300  megahotz  of 
spectrum  being  provided  for  U-NII 
devices  avoids  the  use  of  spectrum  that 
would  be  particularly  difficult  to  share 
with  primary  operations.  It  believes  that 
U-Nn  devices  can  share  with  proposed 
and  existing  services  in  these  bands 
including  the  MSS  feeder  link 
operatioas  that  may  use  the  5.15-5.25 
GHz  band  However,  U-NII  devices  will 
not  have  access  to  spectrum  used  by 
microwave  landing  systems  ("MLS") 
operated  by  the  F^ral  Aviation 
Administratian  in  the  5.0-5.15  GHz 
band.  Additionally,  U-NII  devices  %vill 
not  have  access  to  die  5.825-5.875  CHz 
band.  This  will  avoid  potential 


interference  with  low  power  Part  15 
hearing  aid  devices  and  potential 
Intelligent  Transportation  Service 
operations  in  the  5.850-5.875  GHz 
band.  Fixed  Satellite  Service  operations 
in  the  5.850-5.925  GHz  band,  and 
amateur  operations  in  the  5.650-5.725 
and  5.825-5.925  GHz  bands. 

8.  The  300  megahertz  will  be  available 
to  U-Nn  devices  into  three  bands  of  100 
megahertz  each  and  will  establish  the 
following  maximum  U-NII  device 
power  limits  for  each  band:  a)  in  the 
5.15-5.25  GHz  band,  the  mairifniifn  peak 
transmitter  output  power  limit  vriXL  be 
50  milliwatts  ("mW")  widi  up  to  6  dBi 
antenna  gain  permitted,  ^lidi  equates 
to  200  m  Equivalent  Iso^pically 
Radiated  Power  ("EIRP");  b)  in  the  5.25- 
5.35  GHz  band,  the  mayimum  peak 
transmitter  output  power  limit  will  be 
250  m  with  up  to  6  db  antenna  gain 
permitted,  which  equates  to  1 W  EIRP; 
and  c)  in  the  5.725-5.825  GHz  band,  the 
maximum  peak  transmitter  output 
power  limit  will  be  1  W  with  up  to  8 

db  directioiial  antenna  gain  permitted, 
\^ch  equates  to  4  W  EIRP.  To  permit 
manufectxuers  flexibility  in  designing 
U-Nn  equipment,  we  will  permit  the 
use  of  higher  directional  antenna  gain 
provided  there  is  a  corresponding 
reduction  in  transmitter  output  power  of 
one  dB  for  every  dfi  that  the  directional 
antenna  sain  exceeds  6  db. 

9.  Admtionally,  in  all  three  bands  we 
are  adopting  peak  power  spectral 
density  limits  to  ensure  that  the  power 
transmitted  by  U-Nn  devices  is  evenly 
spread  over  the  emission  bandwidth. 
Spedfically,  we  will  require  U-NU 
devices  to  decrease  transmitter  output 
power  proportionally  to  any  decrease  in 
emission  bandwidth  below  20  MHz.  For 
U-Nn  devices  operating  with  less  than 
20  megahertz  of  emission  bandwidth, 
we  wiU  limit  power  spectral  density  as 
follows:  a)  in  the  5.15-5.25  GHz  band, 
the  transmitter  peak  power  spectral 
density  will  be  2.5  m/MHz  for  an 
antenna  gain  of  6  db;  b)  in  the  5.25-5.35 
GHz  bend,  the  transmitter  peak  power 
spectral  density  will  be  12.5  m/MHz  far 
an  antenna  gain  of  6  db;  and  c)  in  the 
5.725-5.825  GHz  band,  the  transmitter 
peak  power  spectral  dmsity  will  be  50 
m/MHz  far  an  antenna  gain  of  6  db.^ 
Furthn.  we  are  adopting  out-of-band 
emission  limits  to  protect  operations 
outside  the  frequency  bands  of 
operatian. 

10.  Another  goal  in  this  proceeding  is 
to  provide  rules  which  permit 
maximum  technical  flexibility  in  the 
design  and  development  of  U-NU 


'ThaM  poww  spactral  dnuity  nquimMnU 
b*  iiwMMwd  with  a  cpactnun  analjmr  having  a 
naolution  bamhridth  of  1 


devices  capable  of  providing  high  data 
rate  communications  for  a  \wiety  of 
multimedia  applications  in  a  shared 
spectrum  environment.  Therefore,  the 
Commission  declined  to  adopt  specific 
channelization  requirements  or  a 
minimum  modulation  efficiency 
requirement  Additionally,  the 
Commission  declined  to  adopt  a 
spectrum  sharing  etiquette  for  U-Nn 
devices,  nor  will  access  to  the  5  GHz 
bands  by  \J-NU  devices  be  delayed  until 
industry  develops  an  etiquette.  We 
believe  the  minimal  tedinical  rules  we 
are  adopting,  particularly  the  mayjimiir^ 
power  limits  discussed  above,  will 
generally  allow  for  equal  access  and 
sharing  of  these  bands  by  U-Nn  devices 
and  thereby  accomplish  the  intent  of 
our  proposed  specbum  etiquette. 
Fin^y,  our  course  of  action  will  not 
preclude  industry  bom  developing  any 
voluntary  standards  that  it  deems 
appropriate  in  the  future. 

11.  Nevertheless,  we  are  adopting  a 
definition  for  the  type  of  devices  that 
will  be  approved  for  this  band  and 
regulated  imder  the  Part  15  rules. 
Specifically,  the  Part  15  rrUes  will  state 
that  unlicensed  U-NU  operations  in  the 
5.15-5.35  GHz  and  5.725-5.825  GHz 
bands  will  be  limited  to  wide 
bandwidth,  high  data  rate  digital 
operations.  Unlicensed  devices 
accessing  the  5.725-5.825  GHz  band 
imder  ouer  Part  15  rules  would  not  be 
subiect  to  this  definition.  This  will  give 
equipment  manu&cturers  the  -flexibility 
to  design  and  manufecture  a  variety  of 
broadband  devices  using  different 
technologies  and  modulation 
techniques,  while  ensuring  that  this 
spectrum  is  used  for  its  intended 
purpose.  This  definition  will  be 
oiforced  through  the  Commission's 
equipment  certification  process. 

12.  The  Commission  also  stated  that 
the  low  power  U-Nn  devices  and 
associated  operations  are  more 
amenable  to  an  unlicensed  structure  and 
sfabuld  be  regulated  under  the  Part  15 
rules.  Specifically,  the  rules  governing 
U-Nn  devices  are  similar  in  their  low 
power  and  flexible  regulatory  nature  to 
those  governing  Part  15  devices.  While 
some  U-Nn  devices  in  the  upper  band 
could  have  ranges  of  several  idlometers, 
we  believe  that  most  devices  will  have 
typical  communication  ranges  of  a  few 
meters  to  a  few  hundred  meters.  We  also 
are  ui^rsuaded  by  the  arguments  that 
U-Nn  devices  and  associated  operations 
need  to  be  licensed  in  order  to  provide 
regulatory  parity  with  licensed  services. 
With  regard  to  unUcensed  U-Nn 
devices  that  are  used  for  community 
networks  in  the  upper  band,  we  note 
that  these  will  also  be  of  very  limited 
range  in  comparison  to  the  distances  of 
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fixed  point-to-point  operations,  will 
have  to  operate  in  a  Part  15  sufferance 
mode  and  may  not  always  be  able  to 
provide  the  same  grade  of  service  as  the 
licensed  operations.  That  is,  they  will 
receive  no  protection  firom  other  usen  of 
the  spectrum.  Finally,  we  believe  that 
the  vast  majority  of  U-NII  devices  will 
provide  communications  that  are 
oomplementaiy  to.  rathn  than 
competitive  with,  the  Ucensed  services. 
13.  We  iecogni»  that  it  is  likely  that 
two  new  uses  of  the  S.lS-5.25  GHz 
bend,  MSS  feeder  link  operations  and 
U-Nn  devices,  will  be  developing  at  the 
same  time.  In  view  of  this  bet.  as 
indicated  above,  we  are  adopting 
relativriy  conservative  operating 
parameten  tat  U-NII  devices  utilizing 
this  band.  While  we  believe  that  this 
q>proadi  for  U-NII  devices  is 
technically  conservative  and  will  fiilly 
protect  MSS  operations,  we  note  that 
MSS  interests  have  also  suggested  that 
we  limit  the  aggregate  EIRP  density  of 
emissions  from  unlicensed  devices  on 
the  Earth's  sur&ce  to  the  MSS  satellite 
to  10  dBW/MHz.4  They  argue  that  MSS 
operations  could  begin  to  be  afliBcted 
when  emissions  from  unlicensed 
devices  approach  such  a  level. 
Alternatively,  they  suggest  that  the 
Commissirai  should  review  the 
technical  parameten  far  U-Nn 
operations  in  a  future  rule  m«Hng  as 
sudi  a  limit  is  approached.  They  state 
this  would  allow  the  Commission  to 
review,  for  example,  whether  some 
future  reductiaD  in  permitted  power  of 
U-44II  devices  in  this  band  should  be 
imposed.  They  state  that  all  existing  U- 
Nn  devices  would  be  grand&theied.  We 
concur  that  such  an  approach  would 
provide  further  assurance  that  future 
potential  conflicts  between  V-^NH 
devices  and  MSS  operations  are  taken 
into  account  and  that  MSS  operations 
are  protected  appropriately. 
Accordingly,  we  invite  MSS  parties  to 
monitor  ue  rnni—jntif  frxnn  U-^n 
devices  in  the  5.15-5.25  GHz  bend  and, 
if  emissions  approach  the  10  dBW/MHz 
level,  to  request  that  we  initiate  a  rule 
making  to  reassess  the  use  of  this  band. 
At  that  time  the  rniniiiiM<f»n  could 
detennine  if  future  U-NII  devices 
should  be  required  to  operate  at 
difiBrent  tedmical  standards.  In  this 
regard,  we  note  that  it  may  also  be 
appropriate  to  reassess  the  technical 


'This  aqiMiM  to  a  powar  flux  daofity  of  - 124 
dBW/MHt/nH  at  •  Htolliti  with  a  tknt  rang*  of 
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Fiaqnaociaa  VMh  Syatana  In  Tha  Fbnd  SataUita 
Sanrica.  to  ITU-K  WofUoi  Party  4-SS.  Darid  E. 
Waiotaich  of  Globalatar.  Novambar  27.  IMS. 


parameten  governing  U-NII  devices  in 
light  of  second  generation  MSS  systems. 
For  example,  second  generation  MSS 
systems  may  be  more  sensitive  and 
thoefore  more  susceptible  to 
intoference  from  U-4m  devices.  On  the 
other  hand,  if  European  HIPEKLAN 
sjrstems  prolifisrate  and  operate  at  more 
power  than  U-NII  devices,  second 
generation  MSS  systems  may  of 
necessity  be  designed  to  be  more  ndnist 
and  immune  to  interference  from  such 
devices. 

14.  Finally,  all  U-NII  devices  will  be 
required  to  be  authorized  under  the 
Commission's  certification  procedure. 
The  Commission  will  also  require  U-NII 
devices  to  comply  with  the  RF  Hazard 
requirements  set  forth  in  Sections 
1.1307(b),  1.1310,  2.1091,  and  2.1093  of 
our  rules.  For  purposes  of  these  rules, 
all  U-^^ni  equipment  will  be  deemed  to 
operate  in  an  "uncontrolled" 
environment  Any  application  for  - 
equipment  certification  for  these 
devices  must  contain  a  statement 
confirming  compliance  with  these 
requirements.  Technical  information 
showing  the  basis  for  this  statement 
must  be  submitted  to  the  Commission 
upon  request. 

Final  K^nlatory  Flexildlity  Analysb 

15.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C  603 
("RFA"),  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  was 
incorporated'  in  the  Notice  of  Proposed 
Rule  htaking  ("NPRM").  ET  Docket  No. 
96-102.3  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  NPRM.  including  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Order 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  ("CWAAA"),  Public  Uw 
No.  104-121, 110  Stat  847  (1996).« 

16.  Need  for  and  Objectives  of  the  Rule 

By  this  action,  the  Commission 
provides  300  megahertz  of  spectrum  for 
a  new  category  of  imllcensed  equipment 
called  "Unlicensed  National 
Infrvmation  Infrastructure"  ("U-NIT') 
devices.  These  devices  are  needed  to 
provide  high  speed  wireless  digital 
communications  on  an  unlicensed  basis. 
The  Commission  anticipates  that  these 
U-4MII  devices  will  support  the  creation 
of  new  wireless  LANs,  campus 
networks,  community  networks,  and 
will  facilitate  wireless  access  to  the 


National  Information  Infrastructure. 
Additionally,  the  rules  set  forth  herein 
will  foster  the  development  of  a  broad 
range  of  new  devices  and  services  that 
will  stimulate  econcmiic  development 
and  the  growth  of  new  industries. 
Finally,  this  action  will  promote  the 
ability  of  U.S.  manufacturere  to  compete 
globally  by  enabling  them  to  develop 
unlicensed  digital  communications 
products  (at  the  world  market 

17.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA 

Five  parties  directly  address  the  IRFA. 
In  genual,  comments  support  the 
provision  of  U-4>ni  devices  and  argue 
that  these  operations  will  benefit  small 
entitles.  Several  comments  addressing 
the  IRFA  aigue  that  longer  range  U-NII 
devices  will  be  needed  to  permit 
schools  and  libraries  to  access 
information  on  the  Nil  without  having 
to  pay  expensive  monthly  charges,  such 
as  long  distance  fees,  to 
telecommunications  service  provlden. 
Further,  these  parties  state  tl^t  longw 
range  U-NII  devices  will  not  only 
benefit  equipment  manufecturere,  but 
also  will  benefit  Internet  service 
provlden,  small  entities  in  rural 
communities,  and  the  up  to  5  million 
small  businesses  that  oror  products  and 
services  over  the  Intonet.''  However, 
regarding  the  manu&cturen  of  U-NII 
devices,  the  Northern  Amateur  Relay 
Council  of  California.  Inc.  ("NARCC") 
argues  that  only  established  major 
pUyera  In  the  microwave  radio 
community  will  have  the  talent  and 
resources  to  bring  U-^^  devices  to  the 
maricet  in  a  timely  manner.  Therefore. 
NARCC  contends  that  affording  small 
companies  prefsrential  treatment  will 
not  produce  anything  significant  in  the 
way  of  a  lower  cost,  more  innovative 
product*  Finally,  Cylink,  Inc.  opposes 
the  adoption  of  an  interim  spectrum 
etiquette  because  small  entitles  would 
not  have  the  resoiuoes  to  develop 
interim  equipment  and  to  later  redesign 
that  equipment  to  comply  with  any 
foimally  adopted  spectrum  etiquette.' 

18.  Description  and  Estimate.of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

The  RFA  generally  defines  the  term 
"small  business"  as  having  the  same 
meaning  as  the  term  "smaU  business 
concern"  under  the  Small  Business  Act, 
15  U.S.C  632.  Based  on  that  statutory 


>  S«e  Notica  of  Piopoaad  Rula  Making,  ET  Oockat 
No.  96-102. 11  FO:  Red  7205  (1996). 

•Saa  Subtitla  D  of  tlia  CWAAA  U  "Tha  Small 
Businaaa  Ragulatory  Enforcamant  Faimesa  Act  of 
1996"  rSBRKFA").  codified  at  5  UAC  603. 


^  Sea  Wiralaaa  Raid  Taat  for  Education  Pto|act 
Pundamantal  Raaaarch  Corpontion;  Coital  Wind 
Communicatioiu.  Inc.;  and  )aan  Armour  PoUy. 

■Sea  Northam  Amateur  Relay  Council  of 
Califamia.  Inc.  Commenu  at  7. 

*Saa  Cylink  Reply  at  17. 
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povision,  we  will  consider  a  small 
Diisiness  concem  one  whidi:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  satisfies  any  additional  criteria 
established  by  the  &nall  Business 
Administration  (SBA).  The  RFA 
SBREFA  provisions  also  apply  to 
nonprofit  organizations  and  to 
governmental  organizations.  Since  the 
Regulatory  Flexibility  Act  amendments 
were  not  in  effect  until  the  record  in  this 
proceeding  was  dosed,  the  Commission 
was  unable  to  request  information 
regarding  the  number  of  nnall  business 
that  might  use  this  service  and  is  unable 
at  this  time  to  determine  the  number  of 
small  businesses  that  would  be  afEscted 
by  this  action.  The  rules  adopted  in  this 
Report  and  Ordw  will  apply  to  any 
entities  manufacturing  U-NII  devices  to 
operate  in  the  5  GHz  range  which  could 
include  computer  maniifacturers  and 
unlicensed  RF  equipment 
manufacturers.  Although  the  rules  do 
not  directly  affect  entities  that  purchase 
this  equipment,  comments  contend  that 
several  million  entities,  including 
consiunos,  schools,  libraries,  and  small 
businesses,  could  benefit  from  the  use  of 
these  devices. 

19.  The  rules  adopted  in  this  Report 
and  Order  will  apply  to  «itities  engaged 
in  the  manufacturing  of  U-NII  devices. 
The  Commission  has  not  develc^ied  a 
definition  of  small  entities  applicable  to 
unlicensed  device  manufacturers. 
Therefore,  the  ^plicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  ("SBA") 
rules  applicable  to  manufacturers  of 
"Radio  and  Television  Broadcasting  and 
Communications  Equipment"  and 
"Cranputer  Manufacturers."  According 
to  the  SBA's  regulations,  an  RF 
manufacturer  must  have  750  at  fewer 
employees  in  order  to  qualify  as  a  small 
business.  >o  Census  Bureau  data 
indicates  that  there  are  858  companies 
in  the  United  States  that  manu&cture 
radio  and  television  broadcasting  and 
communications  equipment,  and  that  ■ 
778  of  these  firms  have  fewer  than  750 
employees  and  would  be  classified  as 
small  entities.  >  >  Further,  acctmling  to 
SBA  regulations,  a  computer 
manufacturer  must  have  1,000  or  fewer 
employees  in  ardet  to  qualify  as  a  small 
entity.' 2  Census  Bureau  data  indicates 
that  there  are  716  firms  that 
manufacture  electronic  computers  and 
of  those,  659  have  fewer  than  500 
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■>'Sm  U.S.  Dapattmant  of  CoasMro*,  1M2 
CaoMis  otTmupohatiaa,  Cammttnicttioas  and 
Utilitiaa  (iMtiad  Majr  isas),  SC  calafory  sees. 

»Saa  IS  CFR  121.201  (SIQ  Coda  SS71. 


employees  and  qualify  as  small 
entities.''  Hie  remaining  57  firms  have 
500  or  moro  employees;  however,  we 
are  unable  to  determine  how  many  of 
those  have  fewer  than  1.000  employees 
and  therefore  also  qualify  as  small 
mtities  under  the  SBA  definitioa.  The 
Census  Bureau  categories  are  very  broad 
and  specific  figures  are  not  available  on 
the  number  of  these  firms  that  will 
manufacture  U-NII  devices;  however, 
we  acknowledge  the  likelihood  that 
many  of  them  will  be  small  businesses. 

20.  Description  of  Projected  Reporting, 
Recordkeeping  and  CHher  Compliance 
Requirements 

The  rules  adopted  in  this  Report  and 
Order  will  require  U-NII  manufacturers 
to  comply  with  the  Commission's 
equipment  certification  reqiiirements  set 
forth  in  Section  15.210(b).  priw  to 
mariLeting,  and  the  radio  frequraicy 
hazard  requirements  set  forth  in 
Sections  1.1307(b),  1.1310,  2.1091,  and 
2.1093  of  the  rules.  All  equipment  will 
be  deemed  to  operate  in  an 
"uncontrolled"  environment  Any 
application  for  equipment  certification 
for  these  devices  must  contain  a 
statement  confirming  compliance  with 
these  requirements.  Technical 
information  showing  the  basis  far  this 
statement  must  be  submitted  to  the 
Commission  upon  request  The 
equipment  certification  requirement  is 
necessary  to  ensure  compliance  with  the 
Commission's  rules  and  prtHnote 
electranagnetic  compatibility.  Further, 
compliance  with  the  radio  frequency 
hazud  requirements  is  necessary  to 
protect  the  health  of  individuals  using 
the  equipment  These  requirements  are 
typically  required  for  all  unlicensed 
equipment.  No  further  reporting  or 
recordkeeping  requirements  will  be 
imposed.  Thnefcne,  the  only 
compliance  costs  likely  to  be  incurred 
are  costs  necessary  to  ensure  that 
protot]rpe  devices  comply  with  our 
equipment  certification  reouirements 
and  radio  frequency  hazard 
requirements. 

21.  Skills  of  an  application  examiner, 
radio  technician  or  engineer  will  be 
needed  to  meet  the  requirements.  If  a 
device  is  not  catmorically  excluded,  the 
manufacturer  of  me  device  must  make 
a  determination  of  whether  the  device 
will  comply  with  the  RF  radiation 
limits.  This  study  can  be  done  by 
calculation  or  measurement,  depending 
upon  the  situation.  In  many  cases  the 
studies  can  be  done  by  a  radio 


technician  or  engineer.  Certification 
applications  are  usuaUy  done  by 
application  examiners. 

22.  Significant  Alternatives  and  Steps 
Taken  By  Agency  To  Minimize 
Significant  Economic  Impact  on  a 
SubOantial  Number  of  sinall  Entities 
Consistent  With  Stated  Obfectives 

Based  an  comments  received  in 
response  to  the  NPRM,  the  Commiasicm 
considered  several  significant 
alternatives.  For  example,  although  the 
NPRM  proposed  to  make  350  megahertz 
available  for  U-^^HI  devices,  parties  with 
incumbent  or  future  operaticms  request 
that  less  spectrum  be  made  available  in 
order  to  protect  their  interests. 
Specifically,  parties  with  mobile 
satellite  service  ("MSS")  interesU  argue 
that  U-Nn  devices  should  not  be 
permitted  in  the  5.15-5.25  GHz  band 
because  of  potential  use  of  this  band  by 
MSS  feeder  links.  '*  Further,  amateur 
radio  parties  oppose  U-NII  operations 
in  the  5.725-5.875  CHz  band  because  of 
amateur  operations  in  this  spectrum." 
Resound  Coporation  ("Resoimd")  and 
the  Federal  Highway  Administration 
("FHWA")  oppose  U-4^  operations  in 
the  5.850-5.875  GHz  band  because  of 
future  plans  to  use  this  spectrum.  ■< 
After  considering  these  alternatives,  the 
Commission  concluded  that  300 
m^ahertz  of  U-NII  spectrum  at  5.15^ 
5.35  GHz  and  5.725-5.825  GHz  is 
appropriate  for  these  devices  to  operate 
without  interfering  with  incumbent  and 
potential  operations.  This  reduction 
from  the  proposed  U-^MII  spectrum  is 
necessary  to  protect  Part  15  hearing 
assistance  devices,  potential  intelligent 
transportation  system  operations,  and 
amateur  operations  in  the  5.825-5.875 
C^iz  band  frmn  interference.  This  action 
should  not  have  a  negative  impact  on 
small  U-Nn  businesses  and  wrill  protect 
incumbent  and  proposed  spectrum 
users  which  may  be  small  busiitesses. 

23.  Additionally,  various  parties 
recommend  different  technical 
standards  for  U-NII  devices.  For 
example,  some  U-NII  propcmmts 
support  increasing  the  proposed  power 
liinit  and  permitting  unrestricted 
antenna  gain  for  U-NII  devices  in  order 
to  accomplish  longer  range 
communications.''^  However.  ATftT  and 
point-to-point  microwave  parties 
oppose  longer  range  use  of  U-NII 
devices  and  support  short  range,  low 


■>Saa  U.S.  SmaU  Biuinaia  Administratioo  IfleS 
Bconomtc  Canaut  Induatiy  and  Bnt«priaa  Raport 
Tabla  3.  SIC  Coda  3571.  (Buiaau  of  tha  Canaua  data 
adaplad  by  tba  Offioa  of  Adrocaqr  of  dia  U.S.  Small 
Buainaaa  Adniiiiatiatloii). 


■*Saa  a.g.,  Loral/Qnalooani  Licanaaa,  Inc. 
Cammanta  at  4. 

■>  Saa  a.g..  Amateur  Radio  Ralay  Laagua.  Inc. 
Coounentaat  5. 

>*Saa  Raaound  Coounanu  at  7  and  FHWA 
CommantB  at  2. 

■''  Saa  a.(.,  Appla  Computar,  Inc.  Commantt  at  B. 
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Cw  operattons.!*  The  Commissicm 
detannined  that  U-NII  devices 
should  be  governed  by  minimal 
technical  rules  which  permit  tnavimiim 
flexibility  in  the  way  these  devices  are 
implemmted.  Specifically,  the 
Commiasian  has  concluded  that  an 
increase  in  the  powor  limits  proposed  in 
the  NPRM  is  supported  by  new  material 
in  the  record  in  this  proceeding,  but 
does  not  believe  unrestricted  antenna 
gain  should  be  permitted  due  to 
interference  concerns.  The  Commission 
has  determined  that  the  public  interest 
is  best  serviced  by  increaring  the 
maximimi  peak  power  limit  as  follows: 
50  mW  peak  transmitter  output  power 
with  up  to  6  dBi  antenna  gain  (equates 
to  200  mW  EIRP)  permitted  in  the  5.15- 
5.25  GHx  band:  250  mW  peak 
transmitter  output  power  with  up  to  6 
dBi  antenna  gain  (equates  to  1 W  EIRP) 
pennitted  in  the  5.25-5.35  C^Iz  band; 
and  1 W  peak  transmitter  output  power 
with  up  to  6  dBi  antenna  gain  (equates 
to  4  W  EIRP)  permitted  in  the  5.72S- 
5.825  Oiz  band.  In  addition,  to  permit 

maniifarhimw  fUirihiHty  in  f<A<rigii<ng 

U-Nn  equipment,  the  Commission  will 
permit  the  use  of  higher  directional 
antenna  gain  provi^d  then  is  a 
oaneqxKiding  reduction  in  transmitter 
output  power  of  one  dB  for  every  dB 
that  the  directional  antenna  gain 
exceeds  6  dBi.  Also.  U-NII  use  of  the 
5.15-5.25  GHz  band  is  restricted  to 
indoor  (meratiaiis  only.  Further,  this 
action  adopts  a  power  spectral  density 
("PSD")  rsquirement  for  U-4JII  devices 
that  would  require  that  the  mavimnm 
power  be  spread  across  a  bandwidth  of 
at  least  20  megahertz.  This  PSD 
requiremeet  will  ensure  that  U-NII 
devices  spread  its  signal  energy  evenly 
across  the  band  and  encourages  the  use 
of  this  nectrum  by  wideband  hi^  data 
rate  applicatians,  but  permits  non- 
widwand  opentians  at  reduced  powers. 
Theee  increased  poiwer  limits  will 
psnnit  U-Nn  equipoiait  manufacturers, 
many  of  which  may  be  small  businesses, 
more  flexibility  to  develop  products  to 
meet  market  demands. 

24.  Further,  the  Commission 
copstdered  several  alternatives  from  the 
ocmments  regarding  a  spectrum 
etiquette  for  U-NII  devices.  Although 
some  parties  support  the  proposed 
interim  "listen-befbre-talk"  ("LBT') 
nwctrum  etiquette  imtil  industry  can 
(tovelop  a  formal  spectrum  etiquette,'* 
others  oppose  the  interim  etiquette 

I  it  would  limit  the  flexibility  of 


U-Nn  devices  to  use  different 
technologies.^  Further,  several  U-Nn 
proponents  support  the  adoption  of  an 
industry  developed  spectrum  etiquette 
to  govern  unlicensed  use  of  this 
spectrum.^'  Metricom,  however, 
suggests  that  rather  than  adopting  a 
complex  spectrum  etiquette,  U-4^ 
devices  should  be  required  to  use 
spread  spectrum  teclmiques.^^  The 
Commission  has  now  concluded  that 
the  propoeed  LBT  spectrum  etiquette 
could  delay  deployment  of  U-NU 
devices  and  hinder  innovation  in  the 
development  of  these  devices.  Rather, 
the  Commission  has  concluded  that 
simple  technical  rules,  sudi  as  PSD 
limits  and  out-of-band  emission 
requirements,  should  be  sufficient  to 
ensure  spectrum  sharing  between 
incumbmit  operations  and  new  U-NU 
devices.  The  Commission  declined  to 
adopt  a  spectrum  etiquette,  any 
channelization  plan,  or  a  Tninifnnm 
modulation  efficiency  requirement 
because  such  requirements  may 
preclude  certain  technologies  or  some  of 
the  many  different  ccmcepts  envisioned 
by  U-Nn  proponents.  We  believe  this 
action  will  benefit  small  entities  by 
permitting  these  entities  to  develop 
innovative  eouipmoit  to  meet  market 
demands  witnout  having  to  follow 
protocols  soveming  use  of  the  spectrum. 

25.  Finally,  we  proposed  to  establish 
parameters  in  the  rules  ("safe  harbor"), 
imder  wdiich  U-^«ni  devices  complying 
with  these  parameters  could  operate 
Mrithout  being  considered  sources  of 
harmful  interference.  Imnunbent  parties 
oppose  "safe  harbor"  rules  or  any  action 
that  vrould  provide  unlicensed  devices 
addition  spectrum  rights.^  However,  U- 
Nn  proponents  request  that  these 
devices  be  protected  either  by  "safe 
harbor"  rules  or  by  providing  a  primary 
allocation  status  for  the  unlicensed 
operations.^  After  considering  the 
alternatives,  the  Commission  concluded 
that  "safe  harbor"  rules  are  not 
necessary  at  this  time  to  provide 
assurances  to  assurance  to  U-^m 
operators  that  their  communications 
ndU  not  be  pn^bited.  Rather,  the 
Commission  invited  MSS  parties  to 
monitor  the  emissions  fixnn  U-^><in 
devices  in  the  5.15-5.25  GHz  band  and 
if  emissions  approach  the  10  dBW/MHz 
level  to  request  that  we  reassess  the  use 
of  this  bend  through  future  rule 


making.^  At  that  time  the  Commission 
could  determine  if  futtue  U-^<ni  devices 
should  be  required  to  operate  at 
different  teclmical  standards.  This 
approach  will  provide  ha(h  MSS  feeder 
link  and  U-Nn  operations  with  an 
appropriate  level  of  protection  and 
assurance  for  the  continuation  of  their 
operations.  While,  the  Commission  is 
confident  that  an  interfnence  situation 
will  not  arise,  this  approach  will  permit 
it  to  develop  regulatory  solutions  that 
Mrill  adequately  protect  the  investments 
of  both  services,  if  such  a  sittiation  were 
to  develop. 

26.  Report  to  Congress 

The  Commission  shall  send  a  copy  of 
this  Final  Regulatory  Flexibility 
Analysis,  along  wiUi  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.Q  801(a)(1)(A).  A  copy  of  this  FRFA 
will  also  be  publi^ed  in  the  Feda«l 
Register. 
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Rules  Changes 

Parts  1. 2  and  15  of  title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1— PffUCTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

AlliHj,  15  U.S.C.  79  at  laq..  and  47 
U.S.Q  151. 154(1).  lS4(j).  and  303(r). 

2.  Section  1.1307  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 


■•Sm  a^..  ATftT  CoaBBHit*  at  3:  PKific  TeUais 
Cnmf  Coi— lU  1 4;  and  TatocommunirirtoM 
Indoalxy  AaaoritioB.  Pfaad  Poiat-to-IN>liit 
CnmniiiiihaHrwa  Sactfam  CcBMnaoto  at  4. 

■*S«a  a^..  Conaainar  Elactzanica  MannfKtiinca' 
iat4. 


*Saa  a.g..  Ha«riatt'4>aekard  CannMiita  at  3. 

'■  Saa  a.|..  WINFonun  r«i«iim«ntf  at  21. 

*>Saa  Matikcm  Raply  at  10. 

''Saa  a.g.,  LmlA)Dalcaaim  Licanaaa.  Inc. 
CnmniaiiU  at  15;  Matrlcmi  Rapty  at  7;  and  Saa 
Baraanlino  Microwava  Sodaty  Raply  at  3. 

**  Saa  a.|..  Appta  Compntar  Commanu  at  27, 
WINFaram  Rapiy  at  23.  and  Cooaumar  Blactrooica 
Manulacluiaia'  Aianriatton  r.n«.iwnif  k  7. 


>*  Wa  alao  note  that  it  may  alio  ba  q^topriala  to 
taaiaaaa  tfaa  tarhniral  paiamatata  gomning  U-ND 
davioaa  in  liglit  of  aaoood  fMMfatfcm  MSS  fyatma. 
For  nampla.  aaoMid  ganantkn  MSS  ayatMna  nmy 
ba  mora  aaoaitiTa  and  tiMnfDra  n»a  aoacaptibk  to 
intwfcwnca  from  U-Nn  daricaa.  On  fltaothar  hand, 
if  Bnropaan  HIFERLAN  tyatama  pnlifaata  and 
opatata  at  mora  powar  than  U-fOI  davioaa.  aacoad 
gwatatlon  MSS  ayatama  may  ba  raqgiiad  to  mora 
tobiiat  and  immuna  to  intarfaanca  from  auch 
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f1.1307   Actions  which  may  have  a 
eignlflcant  anviroiwiiaiitBl  cflact,  for  which 

i(EA^nMistlM 


(b)*  *  • 

(2)  Mobile  and  portable  transmitting 
devices  that  operate  in  the  Cellular 
Radiotelephone  Service,  the  Personal 
Conmnmications  Services  (PCS),  the 
Satellite  Communications  Services,  the 
Maritime  Services  (ship  earth  stations 
only)  and  covered  Spedalized  Mobile 
RacQo  Service  providers  authorized 
under  subpart  H  of  part  22.  part  24,  part 
25,  part  80,  and  part  90  of  this  chapter 
are  siibject  to  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use,  as 
specified  in  §§2.1091  and  2.1093  of  this 
diapter.  All  unlicensed  PCS,  unlicensed 
Nn  and  millimeter  wave  devices  are 
also  subject  to  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use,  as 
spedfied  in  §§  15.253(f),  15.255(g), 
15.3ig(i),  and  15.407(f)  of  this  chapter. 
All  other  mobile,  portable,  and 
unlicensed  transmitting  devices  are 
categorically  excluded  from  routine 
environmental  evaluation  for  RF 
exposure  under  §§  2.1091  and  2.1093  of 
this  chapter  except  as  specified  in 
paragraphs  (c)  and  (d)  of  this  section. 


PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Avtiurttp  Sec.  4, 302,  303  and  307  of  the 
Communications  Act  of  1934,  as  amended, 
47  U.S.C  154,  302,  303  and  307,  unless 
otherwise  noted 

2.  Section  2.1091  is  amended  by 
revising  paragraphs  (c)  and  (d) 
introductory  text  to  read  as  follows: 

§2,1001    H>dioltec|uancy  ladiaUon 


(c)  Mobile  devices  that  operate  in  the 
Cellular  Radiotelephcme  S«vice,  the 
Persooal  Communications  Services,  the 
Satellite  Communications  Services,  the 
Maritime  Sovices  and  the  SpedaUzad 
Mobile  Radio  Service  authc^zed  under 
subpart  H  of  part  22  of  this  chapter,  part 
24  of  this  chapter,  part  25  of  thii 
dupter,  part  80  of  this  charter  (ship 
eaiu  station  devices  only)  and  part  90 
of  this  duqpter  ("covered"  SMR  devices 

kMz 


only,  as  defined  in  the  note  to  Table  1 
of  §  1.1307(b)(1)  of  this  chapter),  are 
subject  to  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization  or  use  if  their 
effective  radiated  power  (ERP)  is  1.5 
watts  or  more.  Unlicensed  personal 
communications  service,  unlicensed 
millimeter  wave  devices  and  unlicensed 
Nn  devices  authorized  imder  §  15.253, 
§  15.255  and  subparts  D  and  E  of  part  15 
of  this  chapter  are  also  subject  to  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use,  regardless  of  their 
power  used,  imless  they  meet  the 
definition  of  a  portable  device  as 
specified  in  §  2.1093(b).  AU  other 
mobile  and  imlicensed  transmitting 
devices  are  categorically  excluded  from 
routine  environmental  evaluation  for  RF 
exposiue  prior  to  equipment 
authorization,  except  as  specified  in 
§§  1.1307(c)  and  1.1307(d)  of  tiiis 
chapter.  Applications  for  equipment 
authorization  of  mobile  and  unlicensed 
transmitting  devices  subject  to  routine 
environmental  evaluation  must  contain 
a  statement  confirming  compliance  with 
the  limits  specified  in  paragraph  (d)  of 
this  section  as  part  of  their  application. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
reouest 

id)  The  limits  to  be  used  for 
evaluation  are  specified  in  §  1.1310  of 
this  chapter.  All  unlicensed  personal 
communications  service  (PCS)  devices 
and  unlicensed  hfll  devices  shall  be 
subject  to  the  limits  for  general 
population/imcontrolled  exposme. 

3.  Section  2.1093(c)  is  revised  to  read 
as  follows: 

§2.1003    RMHofteQuency  ledMion 


(c)  Portable  devices  that  operate  in  the 
Cellular  Radiotelephone  Service,  the 
Personal  Communications  Services,  the 
Satellite  Communications  services,  the 
Maritime  Services  and  the  Specialixed 
Mobile  Radio  Service  authorized  under 
subpart  H  of  part  22  of  this  chapter,  part 
24  of  this  chapter,  part  25  of  th^ 
chapter,  part  80  of  this  chapter  (ship 
eaiu  station  devices  only),  part  90  of 
this  chapter  ("covered"  SMR  devices 
only,  as  defined  in  the  note  to  Table  1 
of  §  1.1307(bKl)  of  this  chapter),  and 
portable  unlicensed  personal 
communication  sovioe,  unlicensed  NO 


devices  and  millimeter  wave  devices 
authorized  under  §  15.253,  §  15.255  or 
subparts  D  and  E  of  part  15  of  this 
chapter  are  subject  to  routine 
environmental  evaluation  for  RF 
exposure  prior  to  equipment 
authorization  or  use.  All  other  portable 
transmitting  devices  are  categorically 
excluded  from  routine  environmental 
evaluation  for  RF  exposure  prior  to 
equipment  authorization,  except  as 
specified  in  §§  1.1307(c)  and  1.1307(d) 
of  this  chapter.  ApplicaticHis  fcnr 
equipment  authorization  of  portable 
transmitting  devices  subject  to  routine 
environmental  evaluation  must  contain 
a  statement  confirming  compliance  with 
the  limits  specified  in  paragraph  (d)  of 
this  section  as  part  of  their  application.  - 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request. 


PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

AndMfit^  47  U.S.C  154.  302,  303,  304. 
307and544A 

2.  Section  15.17(a)  is  revised  to  read 
as  follows: 

«  15.17    SuscaoMiWtv  to  kitsilerinea. 

(a)  Parties  responsible  for  equipment 
compliance  are  advised  to  consider  the 
proximity  and  the  high  power  of  non- 
Government  licensed  radio  stations, 
such  as  broadcast,  amateur,  land  mobile, 
and  non-geostationary  mobile  satellite 
feeder  link  earth  stations,  and  of  U.S. 
Government  radio  stations,  which  could 
include  high-poivered  radar  systems, 
when  choosing  operating  frequencies 
during  the  design  of  their  equipment  so 
as  to  reduce  the  susceptibility  for 
receiving  harmful  intrafeience. 
Information  on  non-Government  use  of 
the  spectnun  can  be  obtained  by 
consulting  the  Table  of  Frequency 
Allocations  in  §  2.106  of  this  chapter. 

3.  Section  15.205(a)  is  amended  in  the 
table  by  removing  the  entry  for  4.5-5.25 
in  the  CHz  column  and  adding  a  new 
entry  for  4.5-5.15  in  its  place  to  read  as 
follows: 


§1&206   nseWclid 
(a)  •  •  • 


MHz 


MHz 


QHz 


4.S^15 
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MHz 

MHz 

MHz 

GHz 

*           •           •          ^*           * 

4.  A  new  Subpart  E  is  added  to  Fart 
15  to  read  as  foUoiirs: 


kiloniMllon  bifraslniciura  DcwIgm 

Sw.  ■ 

15.401  Scope. 

1S.403  Definitioni. 

15.405  OoM  refannce. 

15.407  General  technical  requirements. 

Subpart  E-Unllcanaad  National 
Infonnatlon  Infrastructure  Devtees 


fi&40l 

This  subpart  sets  out  the  regulations 
for  unlicensed  National  Information 
Infrastructure  (U-NII)  devices  operating 
in  the  5.15—5.35  GHz  and  5.725—5.825 
GHz  bands. 

f1S.4(n   DeflnMons. 

(a)  U-Nn  devices  (Unlicensed). 
Intentional  radiators  operating  in  the 
frequency  bands  5.15 — 5.35  GHz  and 
5.725 — 5.825  GHz  that  provide  a  wide 
array  of  wideband,  high  data  rate, 
digital,  mobile  and  fi»d 
commimications  for  individuals, 
businesses,  and  institiitions. 

(b)  Peak  transmit  power.  The  peak 
power  output  as  measured  over  an 
interval  of  time  equal  to  the  frame  rate 
at  transmission  burst  of  the  device 
under  all  conditions  of  modulation. 
Usually  this  parameter  is  measured  as  a 
conducted  emission  by  direct 
connecticm  of  a  calibrated  test 
instnunent  to  the  eqxiipment  under  test. 
If  the  device  cannot  be  connected 
directly,  alternative  techniques 
acceptable  to  the  Commission  may  be 
used. 

{1&i4M   CroM  referance. 

(a)  The  provisions  of  subparts  A,  B, 
and  C  of  this  part  apply  to  unlicensed 
U-Nn  devices,  except  where  specific 
provisions  are  contained  in  this  subpart 
E.  Manufacturers  should  note  that  this 
includes  the  provisions  of  §§  15.203  and 
15.205. 

(b)  The  requirements  of  this  subpart  E 
apply  only  to  the  radio  transmitter 
contained  in  the  U-NII  device.  Other 
aspects  of  the  operation  of  a  U-NII 
device  may  be  subject  to  requiremmts 
contained  elsewhere  in  this  chapter.  In 
particular,  a  U-^^  device  that  includes 
digital  circuitry  not  directly  associated 
with  the  radio  transmitter  also  is  subject 
to  the  requirements  for  unintentional 
radiators  in  subpart  B  of  this  part. 


§  15.407   Gleneral  technical  raqukwiMnts. 

(a)  Power  limits: 

(1)  Fot  the  band  5.15-5.25  GHz,  the 
peak  transmit  power  over  the  frequency 
band  of  operation  shall  not  exceed  50 
mW.  In  addition,  the  peak  power 
spectral  density  shall  not  exceed  2.5 
mW/MHz.  If  transmitting  antennas  of 
directional  gain  greater  than  6  dBi  are 
used,  both  the  peak  transmit  power  and 
the  peak  power  spectral  density  shall  be 
reduced  by  the  amoimt  in  dB  that  the 
directional  gain  of  the  antenna  exceeds 
6  dBi. 

(2)  For  the  band  5.25-5.35  GHz,  the 
peak  transmit  power  over  the  frequency 
band  of  operation  shall  not  exceed  250 
mW.  In  addition,  the  peak  poMrer 
spectral  density  shall  not  exceed  12.5 
mW/MHz.  If  transmitting  antennas  of 
directional  gain  greater  than  6  dBi  are 
used,  both  the  peak  transmit  power  and 
the  peak  power  spectral  density  shall  be 
reduced  by  the  amount  in  dB  that  the 
directional  gain  of  the  antenna  exceeds 
6  dBi. 

(3)  For  the  band  5.725-5.825  GHz,  the 
peak  transmit  power  over  the  frequency 
band  of  operation  shall  not  exceed  1  W. 
In  addition,  the  peak  power  spectral 
density  shall  not  exceed  50  mW/MHz.  If 
transmitting  antennas  of  directional  gain 
greater  than  6  dBi  are  used,  both  the 
peak  transmit  power  and  the  peak 
power  spectral  density  shall  be  reduced 
by  the  amount  in  dB  that  the  directional 
gain  of  the  antenna  exceeds  6  dBi. 

(4)  The  peak  transmit  power  must  be 
measured  over  any  interval  of 
continuous  transmission  using 
instrumentation  calibrated  in  terms  of 
an  rms-equivalent  voltage.  The 
measurement  results  shall  be  properly 
adjusted  for  any  instrument  limitatians, 
such  as  detector  response  times,  limited 
resolution  bandwidth  capability  when 
compared  to  the  emission  bandwidth, 
sensitivity,  etc.,  so  as  to  obtain  a  true 
peak  measurement  for  the  emission  in 
question  over  the  full  bandwidth  of  the 
channel. 

(5)  The  peak  power  spectral  density  is 
measured  as  a  conducted  emission  by 
direct  connection  of  a  calibrated  test 
instrument  to  the  equipment  imder  test 
Measurements  are  made  using  a 
resolution  bandwidth  of  1  MHz.  If  the 
device  can  not  be  connected  directly, 
alternative  techniques  acceptable  to  the 
Commission  may  be  used. 

(b)  The  peak  levels  of  emissions 
outside  of  the  frequency  band  of 
operation  shall  be  attenuated  below  the 


TnavimiiTn  peak  power  spectral  density 
contained  within  the  band  of  operation 
in  accordance  with  the  following  limits: 

(1)  For  transmitters  operating  m  the 
band  5.15-5.25  GHz:  all  emissions 
within  the  frequency  range  5.14-5.15 
GHz  and  5.35-5.36  GHz  must  be 
attenuated  by  a  factor  of  at  least  27  dB; 
within  the  frequency  range  outside 
these  bands  by  a  factor  of  at  least  37  dB. 

(2)  For  transmitten  operating  in  the 
5.25-5.35  GHz  band:  all  emissions 
within  the  frequency  range  bam  the 
band  edge  to  10  MHz  above  or  below  the 
band  edge  must  be  attenuated  by  a 
bctor  of  at  least  34  dB;  for  frequencies 
10  MHz  or  greater  above  or  below  the 
band  edge  by  a  factor  of  at  least  44  dB. 

(3)  For  transmitten  operating  in  the 
5.725-5.825  GHz  band:  all  emissions 
within  the  frequency  range  from  the 
band  edge  to  10  MHz  above  or  below  the 
band  edge  must  be  attenuated  by  a 
factor  of  at  least  40  dB;  for  frequencies 
10  MHz  or  greater  above  or  below  the 
band  edge  by  a  factor  of  at  least  SO  dB. 

(4)  The  above  emission  measurements 
shall  be  performed  using  a  minimiun 
resolution  bandwidth  of  1  MHz.  A  lower 
resolution  bandwidth  may  be  employed 
near  the  band  edge,  when  necessary, 
provided  the  measured  energy  is 
integrated  to  show  the  total  power  over 

1  MHz.  Regardless  of  the  attenuation 
levels  shown  above,  emissions  outside 
the  frequency  range  of  operation  do  not 
need  to  be  attenuated  below  the  general 
radiated  onission  limits  in  §  15.209. 

(5)  Unwanted  emissions  must  comply 
with  the  general  field  strength  limits  set 
forth  in  §  15.209.  Further,  any  U-NU 
devices  using  an  AC  power  line  are 
required  to  comply  also  with  the 
conducted  limits  set  forth  in  §  15.207. 

(6)  The  provisions  of  §  15.205  of  this 
part  apply  to  intentional  radiatora 
operating  \mder  this  section. 

(7)  When  measuring  the  emission 
liinits,  the  nominal  carrier  frequency 
shall  be  adjusted  as  close  to  the  upper 
and  lower  frequency  block  edges  as  the 
design  of  the  equipment  permits. 

(cjThe  device  snail  automatically 
discontinue  transmission  in  case  of 
either  absence  of  information  to 
transmit  or  operational  failure.  These 
provisions  are  not  intended  to  preclude 
the  transmission  of  control  or  signalling 
information  or  the  use  of  repetitive 
codes  used  by  certain  digital 
technologies  to  complete  frame  or  burst 
intervals. 

(d)  Any  U-NII  device  that  operates  in 
the  5.15-5.25  GHz  band  shall  use  a 


UMI 
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transmitting  antenna  that  is  an  integral 
part  of  the  device. 

(e)  Within  the  5.15-5.25  GHz  band. 
U-Nn  devices  will  be  restricted  to 
indoor  operations  to  reduce  any 
potential  for  harmful  interfisrence  to  co- 
channel  MSS  operations. 

(f)  U-Nn  devices  are  subject  to  the 
radio  frequency  radiation  exposure 
requirements  specified  in  §§  1.1307(b), 
2.1091  and  2.1093  of  this  chapter,  as 
appropriate.  All  equipment  shall  be 
considered  to  operate  in  a  "general 
population/uncontrolled"  environment. 
Applications  for  equipment 
authorization  of  devices  operating  imder 
this  section  must  contain  a  statement 

ifeonfirming  compliance  with  these 
requirements  for  both  fundamental 
emissions  and  imwanted  emissions. 
Technical  information  showing  the 
basis  for  this  statement  must  be 
submitted  to  the  Commission  upon 
request 

(g)  The  frequency  stability  of  the 
carriw  frequency  of  an  intentional 
radiator  operating  under  this  section 
shall  be  ±10  ppm  over  10  milliseconds. 
The  frequency  stability  shall  be 
maintained  over  a  temperature  variation 
of  -20  degrees  to  -i-SO  d^giees  Celsius 
at  normal  supply  voltage,  and  over  a 
variation  in  the  primary  supply  voltage 
of  85  percent  to  115  percent  of  the  rated 
supply  voltage  at  a  temperature  of  ••■20 
d^rees  Celsius.  For  equipment  that  is 
capable  of  operating  only  from  a  battery, 
the  frequency  stability  tests  shall  be 
performed  using  a  new  battery  without 
any  further  requirement  to  vary  supply 
voltage. 

(FR  Do&  97-2007  Hied  1-30-97;  8:45  am] 
ooottns-tf-^ 


47  CFR  Parts  61  and  69 

(CC  Dodnt  Na  94-1;  FCC  96-48q 

Price  Cap  Performance  Review  for 
Local  Exchange  Carriers 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  On  September  14, 1995,  the 
Commission  adopted  a  Second  Further 
Notice  of  Proposed  Rulemaking  in  this 
docket,  seeking  comment  on  how  its 
price  cap  regulation  of  local  exchange 
carriers  should  be  revised  as  the 
competition  faced  by  those  carriers 
grows.  In  particular,  the  Commission 
sought  comment  on  relaxing  the 
procedural  requirements  for  establishing 
new  rate  elements  for  new  switched 
access  services,  and  eliminating  the 
lower  boundaries  of  the  service  band 
indices.  In  this  Third  Report  and  Order, 
the  Commission  adopts  (he  rules  it 
proposed.  These  rule  revisions  are 
intended  to  mdf^e  it  easier  for  local 
exchange  carriers  to  introduce  new 
services,  and  to  lower  rates. 
9FECTIVE  DATE:  EfEactive  June  30. 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Richard  Lemer.  Attorney.  Common 
Carrier  Biueau,  Competitive  Pricing 
Division.  (202)  418-1530.  For  additional 
information  concerning  the  information 
collections  contained  in  this  Report  and 
Order  contact  Dorothy  Conway  at  202- 
418-0217,  or  via  the  Internet  at 
dconwayOfcc.gov. 

8UPPUEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  December  23, 1996, 
and  released  December  24, 1996.  The 
full  text  of  this  Report  and  Order  is 
available  for  inspection  and  copying 


during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St.,  NW.,  Washington,  DC.  The 
complete  text  also  may  be  obtained 
through  the  World  Wide  Web,  at  httpJ 
/www.fccgov/Bureaus/ 
Common_Carrier/Notices/fcc96488.wp, 
or  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
Inc..  (202)  857-3800. 2100  M  St.  NW., 
Suite  140,  Washington.  DC  20037.  The 
Commission  released  a  Second  Further 
Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  94-1.  Further  Notice  of 
Proposed  Rulemaking,  CC  Docket  No. 
93-124,  and  Second  Further  Notice  of 
Proposed  Rulemaking  CC  Docket  No. 
93-197  (all  three  published  at  60  FR 
49539  (September  25, 1995))  (Price  Cap 
Second  FNPRM)  to  seek  coimnent  on 
the  rules  adopted  in  the  Third  Rep<»t 
and  Order. 

Regulatory  Flexibility  Analysis:  As 
required  by  the  Regulatory  Flexibility 
Act,  the  Third  Report  and  Order 
contains  a  Final  Regidatory  Flexibihty 
Analysis  which  is  set  forth  in  Section 
XLF  of  the  Third  Report  and  Order.  The 
Commission  concluded  that  the 
Regulatory  Flexibihty  Act  is  not 
applicable  because  the  rules  adopted  in 
the  Third  RepcHt  and  Order  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Ad:  Public 
bimien  for  the  ooUection  of  information 
is  estimated  as  follows: 

OMB  Approval  Number:  None. 

Title:  Third  Report  and  Order.  Price 
Cap  Performance  Review  for  Local 
Exchange  Carriers. 

Fonn  No.:  WA. 

Type  of  Review:  New  coUectioo. 


Informabon  collection 

Nunterof 
responderrts 

Annual  hour 

burdanper 
response 

ToManrwal 
bunlMi 

13 

10 

ElminBDon  of  the  nwei  Service  Band  Index  and  PetNion  to  offer  new  switched  access  services 

130 

Total  Annual  Burden:  130  hours. 

Respondents:  Business  or  other  for- 
profit 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  The  agency  wHl  use 
the  data  submission  to  review  Local 
Exchange  Carriers'  proposed  new 
switched  access  services.  Public 
reporting  burden  for  the  collection  of 
iniormation  is  estimated  to  average  10 
hours  per  response.  Send  comments  on 
the  agency's  need  for  this  information, 
the  accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  thrtnigh  the  use  of  automated 


collection  techniques  to  the  Federal 
Commimications  Commission.  Recoids 
Management  Branch,  Washington.  D.C. 
20554. 

Final  Rflgnlatoty  Flexibility  Act 
CaitificatiiHi 

In  the  Price  Cap  Second  FNPRM,  we 
certified  that  the  Regulatory  Flexibility 
Act  did  not  apply  to  this  rulemaking 
proceeding  because  none  of  the  rule 
amendments  under  consideration  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  concluded  that  the  proposed  rules 
would  apply  only  to  carriers  subject  to 


price  cap  regulation  for  local  exchange 
access,  and  such  carriers  are  generally 
large  oxporations  or  affiliates  of  such 
corporations.  No  qmnments  were 
received  oonoeming  the  proposed 
certification.  Since  our  initial 
certification,  certain  changes  occurred. 
The  Regulatory  Flexibihty  Act  was 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA").  and  Qtizens  elected 
price  cap  regulation.  Nonetheless,  we 
certify  that  the  rules  adopted  herein  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities. 

The  Regulatory  Flexibility  Act  defines 
a  "small  business"  to  be  the  same  as  a 
"small  business  concern"  under  the 
Small  Business  Act.  Under  the  Small 
Business  Act.  a  "small  business 
concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
AdministraticHi.  Section  121.201  of  the 
Small  Business  Administration 
regulations  defines  a  small 
telecommtmications  entity  in  SIC  code 
4813  (Telephcme  Companies  Except 
Radio  Telephone)  as  any  entity  with 
1.500  or  fewer  employees  at  the  holding 
company  level.  Entities  directly  subject 
to  these  rule  changes  are  carriers  subject 
to  price  cap  regulation.  These  entities, 
including  the  newest  carrier  subject  to 
price  cap  regulation,  Citizens,  are 
generally  large  corporations  that  have 
more  than  1,500  employees,  or  they  are 
either  dominant  in  their  fields  of 
operations  or  are  not  independently 
owned  or  operated.  Thus,  they  are  not 
"small  entities"  as  defined  by  the  Small 
Business  Act 

We  therefore  certify  that  the  rules 
adopted  herein  will;iot  have  a 
sigidficant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  shall  provide  a  copy  of 
this  certification  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration,  and  include  it  in  the 
report  to  Congress  pursuant  to  the 
SBREFA.  The  cotification  will  also  be 
published  in  the  Federal  Regialar. 

Summary  of  Report  and  (Mer.  We 
omclude  that  certain  revisions  to  our 
rules  should  be  made  upon  issuance  of 
this  Order.  These  changes  include 
eliminating  the  price  cape  lower  service 
band  indices,  and  substantially  easing' 
the  requirements  necessary  for  the 
introducti(»i  of  new  services.  We  make 
these  adjustments  in  order  to  remove 
obetacles  to  lower  access  prices,  and 
allow  incumbent  LECs  to  recover  their 
costs  in  a  manner  consistent  ivith  the 
way  that  costs  are  incurred.  Moreover, 
we  believe  that  these  changes  will  not 
adversely  affect  the  development  of  a 
competitive  mariietplaoe.      ^- 

A.  Lower  Service  Band  Indices 

i.  Background 

1.  Our  price  cap  rules  divide 
incumbent  LEC  services  among  four 
baskets,  with  each  basket  being  subject 
to  a  separate  price  cap  index  (PCI). 
Selected  categories  of  services  within 
the  trunking  and  traffic-srasitive  baskets 
are  also  subject  to  individual  SBIs.  Each 


tariff  year  the  carrier  must  establish,  for 
each  such  group  of  services,  new  upper 
and  lower  bands  that  are  set  at  specified 
percentages  above  and  below  the  SBI. 
Price  changes  are  presumptively  lawful 
if  the  API  for  the  basket  is  at  or  below 
the  pa,  and  the  prices  for  each  category 
of  services  within  the  basket  are  wiuin 
the  established  pricing  bands.  Most 
categories  of  services  are  currently 
subject  to  lower  bands  that  limit  l^e 
annual  price  reductions  for  those 
categories  to  ten  percent,  relative  to  the 
percfflitage  change  in  the  PQ  for  that 
basket,  such  as  the  service  categories  in 
the  traJEBc-sensitive  and  trunking  baskets 
other  than  the  TIC.  Where  inciunbent 
LECs  are  permitted  to  deaverage  rates, 
as  when  an  expanded  interconnection 
cross-connect  for  special  access  or 
transport  service  has  been  taken  in  a 
LEC  study  area,  annual  price  reductions 
within  any  zone  of  the  service  category 
are  limited  to  fifteen  percent,  although 
price  reductions  for  the  service  category 
as  a  whole  cannot  go  down  by  more 
than  10  percent. 

2.  In  the  Price  Cap  Second  FNPRM. 
%ve  proposed  eliminating  the  lower 
pricing  bands  for  service  categories  to 
permit  incumbent  LECs  to  reduce  prices 
to  any  level  above  average  variable  cost 
We  tentatively  concluded  that  the  price 
cap  indices  and  upper  service  band 
limits  would  continue  to  inhibit 
predatory  pricing  effectively. 

ii.  Discussion 

3.  We  find  that  removing  the  lower 
service  band  indices  would  be  in  the 
public  interest,  and  we  therefore 
eliminate  them.  As  set  forth  in  the  Price 
Cap  Second  FNPRM.  we  find  that  this 
will  lead  to  lower  prices,  particularly  as 
competition  emerges  and  puts  pressure 
on  incumbent  LECs  to  ch^ge  rates  that 
are  related  to  the  underlying  costs  of 
providing  exchange  access  services.  We 
believe  that  the  ciurent  PQ  and  upper 
SBIs  adequately  control  predatory 
pricing,  and  that  we  do  not  need 
AT&T's  conditions  for  eliminating  the 
lower  SBIs  to  address  predation.  If  an 
incumbent  LEC  lowers  its  prices  in  one 
year,  the  upper  SBIs  prevent  the 
incumbent  LEC  from  immediately 
raising  its  rates  back  to  its  previous 
levels.  In  addition,  we  remain  skeptical 
that  incumbent  LECs  in  this  context 
successfully  could  engage  in  predatory 
pricing  (lowering  prices  to  eliminate 
competitors  and  then  raising  prices  to 
above-competitive  levels).  The  lower 
service  band  indices  do  not  prohibit 
below-band  tariff  filings.  Rather,  they 
establish  higher  cost  support 
requirements  for  below-biand  filingSt 
and  a  presumption  that  below-cap, 
within-band  tariff  filings  are  layrniL 


Based  on  the  comments  submitted  in 
response  to  the  Price  Cap  Second 
FNPRM.  and  in  light  of  our  continuing 
skepticism  about  &ie  potential  for  an 
incumbent  LEC  to  engage  successfully 
in  predatory  pricing,  we  conclude  that 
the  presiunption  of  lawfulness  that  we 
have  applied  to  within-band  tariff 
filings  can  now  be  extended  to  all  rate 
decreases. 

4.  We  also  find  that  AT&Ts  suggested 
conditions  are  not  necessary  to  limit  the 
"headroom"  an  incumbent  LEC  might 
create  by  lowering  certain  access  rates 
within  a  basket.  We  are  retaining  the 
SBI  upper  bands.  Those  upper  bands 
constrain  the  inciunbent  price  cap  LECs' 
ability  to  use  headroom  to  increase  rate% 
for  any  particiilar  access  service  beyond 
specified  percentages.  This  decision  is 
consistent  with  our  current  treatment  of 
below-band  filings,  which  are  included 

'  in  the  calculation  of  an  incumbent 
LEC's  API.  In  addition,  in  this  NPRM, 
we  invite  comment  on  two  alternative 
approaches  to  access  reform.  Regardless 
of  which  approach  we  adopt,  access 
refcarm  should  result  in  incumbent 
LECs'  access  rates  moving  closer  to 
forward-looking  economic  cost,  and  so 
would  limit  the  extent  to  which  an 
incumbent  LEC  could  take  advantage  of 
any  headroom  that  may  be  created  by 
lowering  certain  access  rates. 

B.  Waiver  Requirement  for  Introduction 
of  New  Services 

i.  Background 

5.  In  the  Price  Cap  Second  FNPRM. 
we  noted  that  many  incumbent  LECs 
have  argued  that  new  services  and 
technologies  often  do  not  fit  the  existing 
Part  69  rate  structiue  requirements,  and 
that  obtaining  a  waiver  to  introduce  a 
new  rate  element  is  costly,  time- 
consuming,  and  poses  a  significant 
impediment  to  the  introduction  of  new 
services.  Because  we  found  that  our 
rules  may  imnecessarily  hinder  the 
introduction  of  new  services,  we 
proposed  to  eliminate  the  current  Part 
69  requirement  that  incumbent  price 
cap  LECs  seek  a  waiver  each  time  they 
want  to  establish  new  rate  elements  for 
a  new  svritched  access  service. 
Specifically,  we  proposed  to  modify 
Part  69  to  permit  an  inciunbent  price 
cap  LEC  to  introduce  a  new  service  by 
filing  a  petition  for  the  new  service 
based  on  a  public  interest  standard.  We 
further  proposed  that  after  the  first 
incumbent  LEC  had  satisfied  the  public 
interest  requirement  for  establishing 
new  rate  elemmts  fat  a  new  sivitched 
access  service,  other  incumbent  price 
cap  LECs  could  introduce  identical  new 
services,  and  their  petitions  would  be 
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reviewed  in  an  ejqpedited  fashion  (i.e., 
within  ten  days). 

ii.  Discussion 

6.  We  craiclude  that  the  relaxed 
procedures  for  introducing  new 
switched  access  services  that  we  set 
forth  in  the  Price  Cap  Second  FNPRM 
will  forther  the  public  interest,  and  we 
therefore  adopt  them.  We  find  that 
requiring  an  incumbent  LEG  to  file  a 
waiver  to  introduce  a  new  rate  element 
imposes  a  costly,  time-consuming,  and 
unnecessary  biuden  on  incumbent 
LECs,  and  significantly  impedes  the 
introducti(m  of  new  services.  Also,  we 
believe  that  delaying  implementation 
would  not  assist  in  the  development  of 
a  competitive  marketplace.  We  therefore 
amend  Part  69  so  that  an  incumbent 
LEG  may  introduce  a  new  service  by 
filing  a  petition  for  the  new  service 
based  on  a  public  interest  standard. 

7.  We  also  amend  Part  69  so  that  after 
the  first  incumbent  LEG  has  satisfied  the 
public  interest  requirement  far 
establishing  new  rate  elements  far  a  new 
switched  access  service,  another 
incumbent  price  cap  LEG  can  file  a 
petition  secddng  aiimority  to  introduce 
identical  rate  eusments  for  an  identical 
new  service,  and  its  petition  will  be 
reviewed  within  ten  days  of  the  release 
of  a  Public  Notice.  Parties  may  file 
comments  in  response  to  such  a  petition 
within  seven  days  of  the  Public  Notice. 
The  incumbent  LEG  shall  have  authority 
to  introduce  these  new  rate  elements 
after  expiration  of  the  ten-day  period, 
unless  the  Common  Carrier  Biueau  has 
infonned  the  LEG  that  the  LEG  has  not 
demonstrated  that  its  new  service 
qualifies  as  a  "me-too"  service.  The 
incumbent  LEG  may  then  file  one 
subsequent  new  petition  for  "me-too" 
authorization  for  that  service  or  may  file 
a  public  interest  petition  seeking  to 
introduce  that  service.  An  incumbent 
LEG  may  not  seek  expedited  review 
based  on  our  public  interest 
authorization  of  a  new  service  based  on 
a  competitive  showing,  such  as  was  the 
case  with  the  NYNEX  USPP  and 
Ameritech  Gustomen  First  waivers.  In 
such  cases,  an  incumbent  LEG  must  file 
its  own  petiticHi  seeking  approval  for  a 
new  rate  element 

Ordering  danses 

8.  It  is  fuitho'  ordered  that,  piirsuant 
to  Sections  1-4,  201-205,  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  151-154,  201-205, 
and  303(r)  that  the  third  report  and 
order  is  adopted,  efiisctive  June  30, 
1997.  The  collections  of  information 
contained  within  are  contingent  upon 
approval  by  the  Office  of  Management 
and  Budget 


9.  It  is  further  ordered  Hm  Parts  61 
and  69  of  the  Commission's  rules.  47 
CFR  Parts  61  and  69  are  amended  as  set 
forth  below. 

List  of  Subjects 

47CFRPart61 

Communications  common  carriera. 
Reporting  and  recordkeeping 
requirements,  Tarift. 

47CFRPart69 

Access  charges,  GninniiintrwHmig 

ccmunon  carriere,  Repoting  and 
recordkeeping  requirements. 

Federal  ComnnmicaticHis  Conmissioa. 

WiffiaaF.CaiMi. 

Acting  Seaetaiy. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  Parts  61  and  69,  are 
amended  as  fallows: 

PART  61— TARIFFS 

1.  The  authority  citation  far  Part  61 
omtinues  to  read  as  follows: 

AaAarltp  Sees.  1, 4(i),  4(j),  201-205,  and 
403  of  the  Qnununicatioiu  Act  of  1934,  as 
amended:  47  U.S.C  151, 154(i),  154(j),  201- 
205,  and  403,  unless  otherwise  noted. 

2.  Section  61.47  is  amended  by 
revising  paragraphs  (e).  (g)(1).  {g)(2), 
(g)(4),  and  (h)(2)  and  by  removing 
paragraph  (gK6)  to  read  as  follows: 

f  61.47   AdMtnienlstotheSBUprtcina 


(e)  Pricing  bands  shall  be  established 
each  tari^  year  for  each  sovioe  category 
and  subcategory  within  a  basket  Except 
as  provided  in  paragraphs  (f),  (g),  and 
(h)  of  this  section,  each  band  shall  limit 
the  pricing  flexibility  of  the  service 
category  or  subcategory,  as  reflected  in 
the  SBI,  to  an  annual  increase  of  five 
peroentr  relative  to  the  percentage 
change  in  the  PQ  for  that  basket 
meesured  bom  the  levels  in  effect  on 
the  last  day  of  the  preceding  tariff  year. 
For  local  exchange  carriers  subject  to 
price  caps  as  that  term  is  defined  in 
§61.3(x),  there  shall  be  no  lower  pricing 
band  for  any  service  category  or 
subcategory. 

(g)(1)  Local  Exchange  Carriers— 
Service  Categories  and  Subcategories. 
Local  exchange  carrien  subject  to  price 
cap  regulaticm  as  that  term  is  defined  in 
§61.3(x)  shall  use  the  methodology  set 
forth  in  paragraphs  (a)  through  (d)  of 
this  secdon  to  calcidate  two  separate 
subindexes:  One  for  the  DSl  services 
offered  by  such  carriera  and  the  other 
for  the  DS3  services  ofiisred  by  such 


carriers.  The  annual  pricing  flexibility 
f(»  each  of  these  two  subindexes  shall  ' 
be  limited  to  an  annual  increase  of  five 
peroent  relative  to  the  percent^e 
diange  in  the  PQ  fcv  the  special  access 
services  basket,  measured  from  the  last 
day  of  the  preceding  tariff  year.  Then 
shall  be  no  lower  pricing  band  for  these 
two  subindexes. 

(2)  The  upper  pricing  band  for  the 
tandem-switched  transp(»t  service 
category  shall  limit  the  annual  upward 
pridng  flexibility  for  this  service 
category,  as  reflected  in  its  SBI.  to  two 
peroent  relative  to  the  percentage 
change  in  the  PQ  for  the  trunldng 
basket,  measured  from  the  levels  in 
effact  (m  the  last  day  of  the  i»eceding 
tariff  year.  There  shall  be  no  lower 
pricing  band  for  the  tandem-switdied 
transport  service  category. 
•       •       •       •       • 

(4)  Local  exchange  carrien  sub)ect  to 
price  cap  regulation  as  that  term  is 
defined  in  §  61.3(x)  shall  use  the 
methodology  set  forth  in  paragraphs  (a) 
through  (d)  of  this  section  to  calodate 
a  separate  subindex  for  the  800  data 
base  vertical  features  offBred  by  such 
carriers.  The  annual  pricing  flexibility 
for  this  subindex  shall  be  limited  to  an 
annual  increase  of  five  percent,  relative 
to  the  percentage  change  in  the  PQ  far 
the  traffic  smsitive  badcet,  measured 
bom  the  last  day  of  the  preceding  tariff 
year.  There  shall  be  no  Iowa  pricing 
band  far  this  subindex. 


(h)«  •  • 

(2)  The  annual  pricing  flexibility  far 
each  of  the  subindexes  specified  in 
paragraph  (h)(1)  of  this  section  shall  be 
limited  to  an  aimual  increase  of  five 
pocent  relative  to  the  percentage 
change  in  the  PQ  for  the  trunldng 
basket,  measured  from  the  levels  in 
effect  on  the  last  day  of  the  preceding 
tariff  year.  There  shall  be  no  lower 
pricing  band  for  these  subindexes. 

{•1.46   [Amended] 

3.  Section  61.49  is  amended  by 
removing  paragraph  (d)  and 
redesignating  paragraphs  (e)  through  (k) 
as  paragraphs  (d)  through  (j). 

PART  e9-ACCESS  CHARGES 

4.  The  authority  citation  for  Part  69 
continues  to  read  as  fallows: 

Aidfaariiy:  Sec  4,  201. 202. 203.  205,  218, 
403, 48  Stat  1066, 1070, 1077, 1094.  as 
amended;  47  U.S.C  154, 201, 202, 203, 205, 
218. 403. 

5.  Section  69.4  is  amended  by  adding 
paragraph  (g)  to  reed  as  follows: 

{60^  CiMfQea  to  be  nwd- 
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(gKD  Local  axduuige  carriers  subject 
to  price  cap  regulation  as  that  term  is 
denned  in  §6l.3(x)  of  this  chapter  may 
e^ablish  one  or  more  switdied  access 
rate  elements  for  a  new  service  within 
the  meaning  of  §  61.42(g)  of  this  chapter, 
upcm  approval  of  a  petition 
demonstratinB  that: 

(i)  The  establishment  of  the  new  rate 
element  or  elements  would  be  in  the 
public  interest;  or 

(ii)  Another  local  exdiange  earner  has 
previously  obtained  pennisdon  to 
establish  one  or  more  rate  elements 
identical  to  those  proposed  in  the 
petition  to  ofier  the  identical  service; 
and  the  original  petition  did  not  rely 
upon  a  competitive  showing  as  part  of 
tl^  public  interest  justification. 

(2)  Tlie  Chief,  Qunmon  Carrier 
Biueau  shall  issue  a  Public  Notice  of  the 
filing  of  a  petition  under  paragraph 
(g)(l)(ii)  of  this  secticm.  Parties  may  file 
cranments  in  response  to  such  a  petition 
within  seven  days  of  the  Public  Notice. 
The  local  exchange  carrier  shall  have 
authority  to  introduce  new  rate 
elements  imder  paragraph  (g)(l)(ii)  of 
this  section,  after  the  e^qiiration  often 
days  from  issuance  of  the  Public  Notice, 
tmless  the  Chief.  Conunon  Carrier 
Bureau  informs  the  LEC  that  the  LEC 
has  not  demonstrated  that  its  new 
service  meets  the  standards  of  paragraph 
(g)(l)(ii)  of  this  section.  The  incumbent 
LEC  may  then  file  one  subsequent 
petition  for  authorization  of  that  service 
under  paragraph  (g)(l)(ii)  of  this  section. 

(FR  Doc  07-2143  Filed  1-30-47;  8:45  am] 
tsni-M-f 


47CFRPart73 

PMI  DodMtNo.  96-10;  mi-(738.  RII-C799, 


Rwflo  BroAdCMtino  SwICMi  Ads, 
Afdmon,  mm  ComwidM^  OKi  mm 
BkM  RMgtb  BfMgaport  Eaatland, 
FMiMffWHMi  FWMMT  Moundf 


MRWOMt  ""L  BiiwrpnM^  9iwnii>n  ana 
TalUfn,TX 

AQBICV:  Federal  Commimications 

f-ommi'wMoT' 

action:  Final  rule. 


r:  The  Commission,  at  the 
request  of  Hunt  Broadcasting,  Inc., 
substitutes  Channel  244C  for  Channel 
244A  at  Sherman,  Texas,  reallots 
Channel  244C  to  Flower  Mound,  and 
modifies  the  Ucense  of  Station  KKM  to 
specify  operation  on  Chaimel  244C  at 
FlowOT  Mound.  At  the  request  of  Dean 
Broadcasting,  Inc.,  the  Conunission 
substitutes  Channel  262A  for  Channel 
260C3  at  Henderson,  Texas,  reallots 


Channel  262A  to  Tatum,  Texas,  and 
modifies  the  license  of  Station  KGRI  to 
specify  operation  on  Channel  262A  at 
Tatum.  See  61  FR  6335.  February  29, 
1996.  To  accommodate  these 
reallotments,  we  are  substituting 
channels  and  modifying  authorizations 
at  seven  communities.  Specifically,  we 
are  substituting  Channel  236A  for 
Channel  244A  at  Eastland,  Texas,  and 
modifying  the  Station  KVMX  license  to 
specify  operation  on  Channel  236A.  We 
are  substituting  Channel  ZQOA  for 
Channel  252A  at  Jacksboro,  Texas,  and 
modifying  the  Station  KAIH 
construction  peimit  to  specify  operation 
on  Channel  299A.  We  are  substituting 
Channel  252A  for  Channel  244A  at 
Bridgeport,  Texas,  and  modifying  the 
Station  KBOC  license  to  specify 
operation  aa  Channel  252A.  We  are 
substituting  246A  for  Channel  245C2  at 
Comanche,  Oklahoma,  and  modifying 
the  Station  KDDQ  license  to  specify 
operation  on  Channel  246A.  We  are 
substituting  Channel  253A  for  Channel 
243A  at  Aidmore,  Oklahoma,  and 
modifying  the  Station  KRXZ  license  to 
specify  operation  on  Channel  253A.  We 
are  substituting  Channel  25  7 A  for 
Channel  244A  at  Ada,  Oklahoma,  and 
modifying  the  Station  KAOA  license  to 
specify  operation  on  Channel  257A.  We 
are  substituting  Channel  260A  for 
Channel  244A  at  Mineola,  Texas,  and 
modifying  the  Statical  KMOO  licmise  to 
specify  operation  on  Channel  260A.  We 
are  allotting  Chaimel  221A  to 
Farmersville,  Texas,  and  Channel  260A 
to  Mt.  Enterprise,  Texas.  Finally,  we  are 
dismissing  a  request  by  Thomas  S. 
Desmond  for  a  Channel  260A  aUotment 
at  Blue  Ridge,  Texas,  a  request  by 
Greffliville  Broadcasting  for  a  Channel 
260C3  allotment  at  Greenville,  Texas, 
and  a  request  by  Galen  O.  Gilbert  for  a 
Chaimel  260C3  allotment  at 
Farmersville,  Texas.  The  reference 
coordinates  for  the  Channel  236A 
allotment  at  Eastland,  Texas,  are  32-28- 
34  and  98-50-20.  The  reference 
coordinates  for  the  Channel  299A 
allotment  at  Jacksboro,  Texas,  are  33- 
14-14  and  08  00  43.  The  reference 
coordinates  for  the  Channel  252A 
allotmmit  at  Bridgeport.  Texas,  are  33- 
13-28  and  97-47-51.  The  reference 
coordinates  for  the  Channel  246A 
allotment  at  Comanche,  Oklahoma,  are 
34-27-24  and  97-55-07.  The  reference 
coordinates  for  the  Channel  253A 
allotment  at  Ardmore,  Oklahoma,  are 
34-14-15  and  97-06-45.  The  reference 
coordinates  for  the  Channel  25  7 A 
allotment  at  Ada,  CUdahoma,  are  34-42- 
31  and  96-44-24.  The  reference 
coordinates  for  the  Channel  244C 
allotment  at  Flown  Mound,  Texas,  are 


33-23-12  and  97-33-57.  The  reference 
coordinates  for  the  Channel  221A 
allotment  at  Farmersville,  Texas,  are  33- 
16-21  and  96-21-14.  The  reference 
coordinates  for  the  Channel  260A 
allotment  at  Mineola,  Texas,  are  32-45- 
04  and  95-33-18.  The  reference 
coordinates  for  the  Channel  262A 
allotment  at  Tatum,  Texas,  are  32-13-35 
and  94-33-11.  The  reference 
coordinates  for  the  Channel  260A 
allotment  at  Mt.  Enterprise,  Texas,  are 
31-55-06  and  94-40-54.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  March  3,1997.  The 
window  period  for  filing  application  for 
the  Channel  221A  allotment  at 
Farmersville,  Texas,  and  the  Channel 
260A  allotment  at  Mt.  Enterprise,  Texas, 
will  open  on  March  3,1997,  and  close 
on  April  3,1997. 

FOR  FURTHER  MFORMATKM  CONTACTS 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  96-10, 
adopted  December  13, 1996,  and 
released  January  17, 1997.  The  fiill  text 
of  this  decision  is  available  for 
inspection  and  copying  during  ncmnal 
bu^ess  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW. 
Washiii^on,  DC.  The  complete  text  of 
this  decision  may  also  be  purdiased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800, 2100  M  Street, 
NW,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radiobroadcasting. 

Part  73  of  Tide  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73-(AiyENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AudMrity:  Sections  303. 48  StaL.  as 
amended,  1062;  47  U.S.C  154.  as  amended. 

{73.202   {Amandad) 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Oklahoma,  is 
amended  by  removing  Channel  244A 
and  adding  Channel  25  7  A  at  Ada. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotmfflits  imder  Oklahoma,  is 
amended  by  adding  Channel  253A  at 
Ardmore. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  removing  Channel  244A, 
removing  Channel  24SC2,  and  adding 
Channel  246A  at  Comanche. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
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removing  Channel  244A  and  adding 
Channel  252A  at  Bridgeport 

6.  Section  73.202(b).  the  Table  of  FM 
Allotmmts  imder  Texas,  is  amended  by 
removing  Channel  244A  and  adding 
Channel  236A  at  Eastland. 

7.  Section  73.2O20>),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Farmersville.  Channel  221A. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Flower  Mound,  Channel  244C. 

9.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Henderson,  Channel  260C3. 


10.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
removing  Channel  229A,  removing 
Channel  2S2A.  and  adding  Channel 
299A  at  Jack^Miro. 

11.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  l^ 
removing  Channel  244A  and  adding 
Channel  260A  at  Mineola. 

12.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
addins  Mt  Enterprise.  Channel  260A. 

13.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  l^ 
removing  Sherman.  Channel  244A. 


14.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Tatum,  Channel  262A. 

Fedaral  Communicatioiu  CammiMkm. 
Jafc«A.KMiMui, 

Quef,  AllocaOons  Branch.  Policy  and  Rule$ 
Dhri^n,  Mass  hiedia  Bunau. 
[PR  Doa  97-2313  Filed  1-30-97;  8:45  ami 
icooitn»4i-# 


4662 


Proposed  Rules 


Federal  Register 

Vol.  62,  No.  21 

Friday,  January  31,  1997 


ISS 


This  section  of  the  FEDERAL  REGISTER 
contains  notioss  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
pupoee  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEHT  OF  AGRICULTURE 

Agricultural  Martc«ting  SarviM 

7  CFR  Paris  56  and  70 
[Dodwt  No.  PY-07-001] 

Egg.  Poultry,  and  Rabbit  Grading 
I  in  Feaa  and  Ctwrgaa 


t:  Agricultural  Mari^eting  Service, 
USDA. 
ACTION:  Proposed  rule. 


f:  The  Agricultiutd  Marketing 
Service  (AMS)  proposes  to  increase  the 
fees  and  charges  for  Federal  voluntary 
egg,  poultry,  and  rabbit  grading.  These 
fees  and  charges  need  to  be  increased  to 
covw  the  increase  in  salaries  of  Federal 
employees,  salary  increases  of  State 
employees  cooperatively  utilized  in 
administering  Uie  programs,  and  other 
increased  Agency  costs. 
DATES:  Comments  must  be  received  on 
or  before  March  3, 1997. 
AOORESSES:  Send  written  comments,  in 
dupUcate,  to  Douglas  C.  Bailey,  Chief. 
Standardization  Branch,  Poultry 
Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
room  3944-South,  P.O.  Box  96456, 
Washington,  DC  20090-6456. 
Comments  received  may  be  inspected  at 
this  location  between  8:00  a.m.  and  4:30 
p.m..  Eastern  Time,  Monday  thru 
Friday,  except  holidays.  State  that  your 
comments  refer  to  Docket  No.  PY-97- 
001. 

FOR  FURTHER  INFORMATION  CONTACT.  Rex 
A.  Barnes,  Chief,  fading  Branch,  (202) 
720-3271. 

SUPPLBKNTARY  WIFORMATION:  This 
proposed  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  ot  policies,  unless 


they  present  an  irreconcilable  conflict 
with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

There  are  more  than  400  users  of  the 
Poultry  Division's  grading  services. 
Many  of  these  users  are  small  entities 
under  the  criteria  established  by  the 
Small  Business  AdministraticHi  (13  CFR 
121.601).  This  proposed  rule  will  raise 
the  fees  charged  to  businesses  for 
voluntary  grading  services  for  eggs, 
poultry,  and  rabbits.  The  AMS  estimates 
that  overall  this  rule  would  yield  an 
additional  $1.2  milhon  during  fiscal- 
year  1998.  Even  though  fees  will  be 
raised,  the  hourly  resident  rate  for 
grading  services  will  increase 
approximately  5.5  percent  and  will  not 
significantly  afiiact  these  entities.  These 
businesses  are  under  no  obligation  to 
use  these  grading  services,  and  any 
decision  on  their  part  to  discontinue  the 
use  of  the  services  would  not  prevent 
them  firom  marketing  their  products. 

The  AMS  has.  certified  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  nimiber  of  small  entities,  as 
defined  in  the  RFA  (5  U.S.C.  601). 

The  information  collection 
requirements  that  appear  in  the  sections 
to  be  amended  by  the  proposed  rule 
have  been  previously  approved  by  OMB 
and  assigned  OMB  Control  Numbers 
under  the  Paperwork  Reduction  Act  of 
1980  as  follows:  §  56.52(a)(4)— No. 
0581-0128;  and  §  70.77{a)[A)—No. 
0581-0127. 

Background  and  Propoaed  Changes 

The  Agricultural  Marketing  Act 
(AMA)  of  1946  authorizes  official 
grading  and  certification  on  a  user-fee 
basis  of  eggs,  poultry,  and  rabbitsi  The 
AMA  provides  that  reasonable  fees  be 
collected  from  the  user  of  the  program 
services  to  cover,  as  nearly  as 
practicable,  the  costs  of  services 
rendered.  AMS  regularly  reviews  these 
programs  to  determine  if  fees  are 
adequate  and  if  costs  are  reasonable. 
This  proposal  would  amend  the 
schedule  for  fees  and  charges  for 
grading  services  rendered  to  the  egg. 
poultry,  and  rabbit  industries  to  reflect 
the  costs  currently  associated  with  the 
program. 


In  1995  the  egg  products  inspection 
program  was  transferred  to  the  Food 
Safety  and  Inspection  Service.  In  order 
to  o^et  the  loss  of  efficiencies  and  to 
avoid  an  increase  in  user  fees  for  the 
remaining  shell  egg  and  poultry  grading 
programs,  AMS  took  several 
streamlining  actions  in  supervisory  and 
support  activities.  These  actions 
included  reducing  the  ntmiber  of 
supervisory  visits;  consolidating  and 
closing  submanagement  offices; 
consolidating  the  billing  and  support 
functions  into  two  regional  offices; 
realigning  regional  boundaries;  and 
substantially  reducing  the  Washington, 
D.C.  headquarters  staff.  As  a  result,  no 
fee  increase  was  necessary  due  to  the 
reorganization.  However,  increased 
salaries  and  other  costs  and  a 
substantial  shift  from  resident  to 
nonresident  grading  services  now 
require  an  increase  in  fees. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  82  percent  of  the  total 
operating  budget.  A  general  and  locality 
salary  increase  for  Feideral  employees, 
ranging  from  3.09  to  6.25  percent 
depending  on  locality,  effective  January 
1995.  and  an  additional  general  and 
locality  salary  increase,  ranging  from 
2.39  to  2.87  percent  depending  upon 
locality,  efiiactive  January  1996.  has 
materially  afiiacted  program  costs. 
Another  general  and  locality  salary 
increase  is  scheduled  in  January  1997. 
The  general  salary  increase  will  be  2.3 
percent.  Also,  fixun  November  1994 
through  September  1997.  salaries  and 
fringe  benefits  of  federally  licensed 
State  employees  will  have  increased  by 
about  7  percent.  Further,  since  October 
1993,  standardization  program  costs 
must  be  recovered  fit)m  user  fees.  As  a 
result,  the  hourly  resident  rate  for 
grading  services  will  increase  by 
approximately  5.5  percent.  The  hourly 
resident  rate  covers  graders'  salaries, 
fringe  benefits,  and  related  costs. 

Another  factor  affecting  the  current 
fae  structure  is  the  shift  from  resident  to 
nonresident  grading  services. 

Historically,  the  majority  of  shell  egg 
and  poultry  grading  has  been  done  on 
a  resident  basis  according  to  the  official 
U.S.  quality  grade  standards.  Today, 
however,  a  growing  volume  of  shell  eggs 
and  poultry  is  being  traded  according  to 
product-specific  purchase  requirements 
where  USDA  certification  is  required, 
woric  done  increasingly  on  a 
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nonresident  fee  basis.  This  shift  has 
increased  the  proportion  of  overhead 
costs  necessary  to  administer  the 
-nonresident  services.  As  a  result,  users 
of  nonresident  services  are  not 
supporting  their  share  of  the  program's 
overhead  costs  under  the  present  fee 
structiu«. 


A  recent  review  of  the  fee  schedule, 
effective  November  1, 1994,  revealed 
that  anticipated  revenue  will  not 
adequately  cover  increasing  program 
costs.  Without  a  fee  increase,  projected 
FY  98  revenues  for  grading  services  are 
$21.7  million  with  costs  projected  at 
$23.1  million,  and  trust  fund  balances 
would  be  below  appropriate  levels. 


With  a  fee  increase,  projected  FY  98 
revenues  are  $22.9  million  with  costs 
projected  at  $23.1  million. 

The  following  table  compares  current 
fees  and  charges  with  proposed  fees  and 
charges  for  egg,  poultry,  and  rabbit 
grading  as  found  in  7  CFR  Parts  56  and 
70: 


Service 


Resident  sheN  egg  and  poultry  gradkig— Administrative  charges  (supervision,  other  overhead  and  acMnistrative 
costs)  assessed  on  the  volume  o(  product  handtod: 

Per  pound  of  poultry „ „ „„ 

Per  3(>dozen  case  of  shell  eggs „ _. 

Manmum  per  month _ „ 

Nonresident  shell  egg  and  poultry  gradhg  and  Resident  rabbit  grating— Administrative  charge  based  on  25%  of 

grader's  salary,  minimum  per  month 

Nonresident  fee  basis  poultry,  shel  egg  and  rabbit  gradng: 

— Sabjrdays,  Sundays,  and  legal  holdays.  rate  per  hour 

Appeal  gradkig  and  Review  of  grader's  decisiorv- Rate  per  hour 

Iftauguration  of  resident  grading  service  


38.96 
43.24 

30JS6 
310 


List  of  Subjects 
7  CFR  Part  56 

Eggs  and  egg  products.  Food  grades 
and  standards.  Food  labeling,  Reporting 
and  recordkeeping  requirements. 

7CFRPaTt70 

Food  grades  and  standards.  Food 
labeling.  Poultry  and  poultry  products. 
Rabbits  and  rabbit  products.  Reporting 
and  recordkeeping  requirements. 

For  reasons  set  forth  in  the  preamble, 
it  is  proposed  that  7  CFR,  Parts  56  and 
70  be  amended  as  follows: 


PARTS6— QRAOmOOFSH^UEGGS     resMont 


1.  The  authority  citation  for  Part  56 
continues  to  read  as  follows: 

Antfawity:  7  U.S.C  1621-1627. 

2.  In  §  56.46.  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 


{56.46   Onafaal 

•       •       •       •       * 

(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perftvm 
the  services.  The  hourly  charge  shall  be 
$38.96  and  shall  include  the  time 
actually  required  to  perfbim  the  grading, 
waiting  time,  travel  time,  and  any 
clerical  costs  involved  in  issuing  a 
certificate. 

(c)  (kading  sovices  rendered  on 
Saturdays.  S^days,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $43.24 
per  hour.  Inframation  on  legal  holidays 
is  available  from  the  Supervise. 

3.  S  56.47  is  revised  to  read  as  follows: 


fS6.47   Feea  for  appeal  grading  or  review 
of  a  grader'a  dadalon. 

The  cost  of  an  appeal  grading  or 
review  of  a  grader's  decision  shall  be 
borne  by  the  appellant  at  an  hourly  rate 
of  $30.56  for  the  time  spent  in 
performing  the  appeal  and  travel  time  to 
and  firom  die  site  of  the  appeal,  plus  any 
additional  expenses.  If  the  appeal 
grading  or  review  of  a  grader's  decision 
discloses  that  a  material  error  was  made 
in  the  original  determination,  no  fse  or 
expenses  will  be  charged. 

4.  In  §  56.52,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

156.52   Contkiuoua  grading  perionned  on 


(a)  •  •  • 

(4)  An  administrative  service  charge 
based  upon  the  aggregate  niunber  of  30- 
dozen  cases  of  all  shell  eggs  handled  in 
the  plant  per  billing  period  multiplied 
bv  $0,038,  except  that  the  minimum 
charge  per  billing  period  shall  be  $225 
and  the  maximum  charge  shall  be 
$2,250.  The  mlniifiym  charge  also 
applies  where  an  approved  application 
is  in  effsct  and  no  product  is  handled. 

5.  In  §  56.54,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


poffonnad  on  a  noimalosRt  I 


(a)  •  •  • 

(2)  An  administrative  service  charge 
equal  to  25  pefcent  of  the  grader's  to^ 
salary  costs.  A  minimum  charge  of  $225 
will  be  made  eedi  billing  period.  The 
minimum  charge  also  applies  where  an 


approved  application  is  in  effect  and  no 
product  is  handled. 


PART  70— VOLUNTARY  QRADMQ  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS 

6.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1621-1627. 

7.  In  §  70.71,  paragraphs  (b)  and  (c) 
are  revised  to  reed  as  follows: 


170.71    On  a  fee 


(b)  Fees  for  grading  services  will  be 
based  on  the  time  required  to  perform 
such  services  for  class,  quality,  quantity 
(weight  test),  or  condition,  whether 
ready-to-cook  poiiltry,  ready-to-cook 
rabbits,  or  specified  poidtry  food 
products  are  involved.  The  hourly 
charge  shall  be  $38.96  and  shall  include 
the  time  actually  required  to  perform 
the  work,  waiting  time,  travel  time,  and 
any  clerical  costs  involved  in  issuing  a 
certificate. 

(c)  (kading  swvioes  rendered  on 
Saturdays,  Sundays,  or  legal  holidays 
shall  be  charged  for  at  the  rate  of  $43.24 
per  hour.  Infcmnaticm  on  legal  holidajrs 
is  available  fitim  the  Supervisor. 

8.  §  70.72  is  revised  to  read  as  follows: 


f7a72 


Of  lawsw  of  a  Qndsr  a 


The  costs  of  an  appeal  grading,  or 
examination  or  review  of  a  grader's 
decision,  will  be  home  by  the  appellant 
at  an  hourly  rate  of  $30.56  for  the  time 
npeot  in  performing  the  appeal  and 
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tnv«l  time  to  and  from  the  site  of  the 
appeal,  plus  any  additional  esqMnses.  If 
the  appeal  grading,  or  examination  or 
raview  of  a  grader's  decision,  discloses 
that  a  material  error  was  made  in  the 
original  determination,  no  fee  or 
expenses  will  be  duuged. 

9.  In  S  70.76,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 


fmn 


for  continuous  poultry 
on  a  nonraeident  bsaia. 


(a)'  •  • 

(2)  An  administrative  service  charge 
equal  to  25  percent  of  the  grader's  total 
sdary  costs.  A  minimum  charge  of  $225 
will  be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  appUcation  is  in  effect  and  no 
product  is  handled. 

10.  In  §  70.77,  paragraphs  (a)(4)  and 
(a)(5)  are  revised  to  read  as  follows: 

|7a77   Chargas  for  cominuoue  poultry  or 
ftiiiit  mrmititkf  DaffoniMd  OH  s  naktMit 


(a) '  •  * 

(4)  For  poultry  grading:  An 
administrative  service  charge  based 
up«i  the  aggregate  weight  of  the  total 
voliune  of  all  Uve  and  ready-to-cook 
poultry  handled  in  the  plant  per  billing 
period  computed  in  accordance  with  the 
following:  Total  pounds  per  billing 
period  multiplied  by  $0.00033,  except 
that  the  minimum  charge  per  billing 
period  shall  be  $225  and  the  maximum 
charge  shall  be  $2,250.  The  minimum 
charge  also  appUes  where  an  approved 
application  is  in  effect  and  no  product 
is  handled. 

(5)  For  rabbit  grading:  An 
administrative  service  charge  equal  to 
25  percent  of  the  grader's  total  salary 
costs.  A  minimum  charge  of  $225  will 
be  made  each  billing  period.  The 
minimum  charge  also  applies  where  an 
approved  application  is  in  effect  and  no 
product  is  handled. 

Dated:  January  27. 1997. 
LonHatamiya, 
Admuiixtrator. 

(PR  Doc.  97-2404  Filed  1-30-97;  8:45  am] 
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Animal  and  Plant  Haallh  Inapactfon 
Sarvloa 

TCFRPartSOl 
(DodBM  No.  96-063-$! 

hnportad  Fir*  Ant;  Approvad 


AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnON:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  imported  fire  ant  regulations  to 
lengthen  the  certification  period  for 
containerized  nursery  stock  treated  with 
a  10  parts  per  miUion  dosage  of  the 
insecticide  tefluthrin  in  its  granular 
formulation  and  to  remove  the  IS  parts 
per  million  dosage  rate  for  granular 
tefluthrin.  Research  has  demonstrated 
that  a  10  parts  per  million  dosage  of 
granular  tefluthrin  is  efficacious  for  18 
months,  which  is  12  months  longer  than 
the  current  certification  period  for  that 
dosage  and  6  months  longer  than  the 
current  certification  period  for  a  15 
parts  per  milfion  dosage.  Lengthening 
the  certification  period  for  the  10  parts 
per  million  dosage  and  removing  the  15 
parts  per  miUion  dosage  would  reduce 
the  amoimt  of  insecticide  used,  which 
would  reduce  the  costs  incurred  by 
persons  moving  containerized  nursery 
stock  interstate  from  areas  quarantined 
for  the  imported  fire  ant. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  17, 1997. 

AODRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-063-3.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  yoiu  comments  refer  to 
Docket  No.  96-063-3.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  CXi;,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  P.  Milberg,  Operations  Officer, 
Program  Support.  PPQ,  APHIS,  4700 
River  Road  Unit  134,  Riverdale,  MD 
20737-1236.  (301)  734-5255;  or  E-mail: 
rmilbergdaphis.u8da.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Imported  fire  ants,  Solenopsis  invicta 
Buren  and  Solenopsis  richteri  Forel,  are 


aggressive,  stinging  insects  that,  in  large 
numbers,  can  seriously  injure  or  even 
kill  livestock,  pets,  and  htunans.  The 
imported  fire  ant  feeds  on  crops  and 
builds  large,  hard  mounds  that  damage 
farm  and  field  machinery. 

The  regulations  in  "Subpart — 
Imported  Fire  Ant"  (7  CFR  301.81 
through  301.81-10.  referred  to  below  as 
the  regulations)  quarantine  infested 
States  or  infested  areas  within  States 
and  impose  restrictions  on  the  interstate 
movement  of  certain  regulated  articles 
bom  those  quarantined  States  or  areas 
for  the  purpose  of  preventing  the 
artificial  spread  of  the  imported  fire  ant. 

Sections  301.81-4  and  301.81-5  of  the 
regulations  provide,  among  other  things, 
that  regulated  articles  requiring 
treatment  prior  to  interstate  movement 
miist  be  treated  in  accordance  with  the 
methods  and  procedures  prescribed  in 
the  appendix  to  the  subpart,  which  sets 
forth  the  treatment  provisions  of  the 
"Imported  Fire  Ant  Program  Manual." 

Currently,  the  appendix  offers  three 
dosage  rate/certification  period  options 
for  granular  tefluthrin:  0  to  6  months  for 
a  10  parts  per  million  (ppm)  dosage,  0 
to  12  months  for  a  15  ppm  dosage,  and 
a  continuous  certification  period  for  a 
25  ppm  dosage. 

Tests  conducted  by  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
at  its  Imported  Fire  Ant  Methods 
Development  Station  (IF AMDS)  in 
Gul^port,  MS,  have  demonstrated  that 
granular  tefluthrin  incorporated  at  a 
dosage  rate  of  10  ppm  into  soil  or 
potting  media  for  containerized  nursery 
stock  is  efficacious  for  18  months.  This 
is  12  months  longer  than  the  ciuxent 
certification  period  for  a  10  ppm  dosage 
and  6  months  longer  than  the  ciurent 
certification  period  for  a  15  ppm  dosage. 
Based  on  that  efficacy  data,  we  have 
determined  that  containerized  nursery 
stock  could  be  certified  for  interstate 
movement  for  18  months  after  treatment 
with  granular  tefluthrin  at  a  dosage  rate 
of  10  ppm. 

Therefore,  we  are  proposing  to  amend 
the  appendix  to  the  regulations  by 
increasing  the  certification  period  for 
the  10  ppm  dosage  of  granular  tefluthrin 
from  0-6  months  to  0-18  months.  In 
Ught  of  that  longer  certification  period 
for  the  lower  10  ppm  dosage,  the  15 
ppm  dosage,  which  has  a  certification 
period  of  0  to  12  months,  would  no 
longer  be  necessary  and  would  be 
removed.  The  dosage  rate  of  25  ppm 
would  be  required  for  certification  of 
containerized  nursery  stock  for 
interstate  movement  from  quarantined 
areas  for  more  than  18  months. 


UMI 
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Previous  Direct  Final  Rnk 

On  Octobo'  15, 1996,  we  published  in 
the  Federal  Register  (61  PR  53601- 
53603,  Docket  No.  96-063-1)  a  direct 
final  rule  to  amend  the  regulations  in 
the  same  way  as  proposed  in  this 
docummt,  i.e.,  to  lengthen  the 
certification  period  for  10  ppm  dosage 
of  granular  tefluthrin  and  remove  the  15 
ppm  dosage  rate.  In  response  to  that 
direct  final  rule,  we  received  two 
adverse  comments.  Therefore,  in 
accordance  with  o\a  published  policy 
on  direct  final  rules,  we  withdrew  the 
direct  final  rule  prior  to  its  effiactive  date 
in  a  dociunent  published  in  the  Federal 
Register  on  December  13, 1996  (61  FR 
65459,  Docket  No.  96-063-2). 

Both  of  the  adverse  comments  we 
received  stated  that  the  research 
conducted  at  IFAMDS  did  not 
dranonstrate  that  a  10  ppm  dosage  of 
tefluthrin  will  provide  18  months  of 
control.  The  commenters  focused  on  the 
regression  equation  used  to  chart  the 
data  generated  by  that  research.  While 
they  acknowledged  that  the  regression 
equation  did  indeed  show  that  a  10  ppm 
dosage  of  tefluthrin  would  provide  18 
months  of  control,  they  questioned  the 
validity  of  the  equation  itself. 

The  tefluthrin  trials  conducted  by 
IFAMDS  covered  46  individual  tests 
conducted  over  15  diffierent  projects 
using  a  1.5  percent  granular  formulation 
of  the  insecticide  inctHporated  Mrith 
nursery  potting  media.  The  dosage  rates 
tested  in  those  projects  ranged  fiom  2.5 
ppm  to  86.3  ppm.  Those  dosage  rates 
were  shoivn  to  provide  residual 
activity — ^i.e.,  fire  ant  control — for 
periods  ranging  from  greater  than  1  , 
month  for  the  2.5  ppm  dosage  to  43 
months  for  the  86.3  ppm  dosage.  When 
those  research  restilts  were  charted  and 
the  generated  regression  equation  of  Y  = 
16.29  *  0.19X  was  applied,  the  data 
indicated  that  a  10  ppm  dosage  of 
tefluthrin  would  provide  greater  than  18 
months  of  control.  Based  on  that 
research,  APHIS  personnel  at  IFAX4DS 
recommended  that  the  regulations  be 
amended  to  reflect  a  0-18  month 
certification  period  for  a  10  ppm  dosage 
of  tefluthrin  and  a  continuous 
certification  period  for  a  25  ppm  dosage, 
which  is  what  we  attempted  to  do  in  the 
October  1996  direct  final  rule  that  was 
withdrawn  due  to  our  receipt  of  adverse 
comments. 

The  adverse  comments  we  received 
were  based  on  two  argiunents.  The  first 
argument  is  that  the  regression  equation 
used  by  APHIS  to  support  an  18-month 
certification  period  for  a  10  ppm  dosage 
of  tefluthrin  also  predicts  that  a  0  ppm 
dosage — i.e.,  no  insectiddal  treatment  at 
all — ^would  provide  greater  than  16 


months  of  control.  We  believe  that  this 
argument  is  a  misinterpretation  of  the 
facts  in  that  the  commenters  are  merely 
pointing  to  the  chart  used  to  represent 
the  results  of  the  tefluthrin  trials  and 
noting  that  the  regression  line  to  the 
data  points,  when  extended  to  0  on  the 
X  axis  (dose  rate/ppm),  intersects  the  Y 
axis  (months  residual  activity)  at  16. 
That  line  is  unsupported  by  data  points 
at  0  on  the  X  axis  and  cannot  reasonably 
be  represented  as  imequivocally 
supporting  a  16-month  certification 
period  for  a  0  ppm  dosage.  We  believe 
that  such  an  interpretation  is  an  extreme 
inference  that  misrepresents  the 
function  of  regression  equation 
methodology  and  mischaracterizes  the 
nature  of  the  conclusions  that  can  be 
logically  drawn  from  the  research 
conducted  by  IFAMDS. 

The  second  argument  employed  in  the 
adverse  comments  is  that  the  regression 
equation  is  inappropriate  because  it  fails 
to  consider  that  the  equation  was 
generated  using  the  least  squares 
technique  to  fit  the  best  line  to  the  data 
(mints.  That  means,  one  comment 
stated,  that  roughly  half  of  the  data 
points  will  fall  above  the  regression  line 
and  half  will  Call  below.  Thus,  the 
comment  continued,  the  data  can  be 
interpreted  as  showing  tefluthrin 
applied  at  10  ppm  woiild  fail  to  provide 
18  months  of  control  50  percent  of  the 
time  and  at  25  ppm  would  fail  to 
provide  18  months  of  control  33  percent 
of  the  time.  We  continue  to  beUeve  that 
the  methodology  used  is  valid  and 
appropriate  and  provides  a  i^tional 
basis  for  our  proposal  to  amend  the 
regulations  to  reflect  a  0-18  month 
certification  period  for  a  10  ppm  dosage 
of  tefluthrin  and  a  continuous 
certification  period  for  a  25  ppm  dosage. 
The  methodology  used  in  the  tefluthrin 
trials  has  been  used  by  IFAMDS  in 
conducting  trials  for  the  other 
insectiddal  chemicals  and  formulations 
that  are  currently  approved  for  use — and 
are  being  used  to  good  efiiact — in  the 
imported  fire  ant  program. 

A  recent  example  of  the  application  of 
this  methodology  to  the  imported  fire 
ant  program  was  the  approval  of 
reduced  rates  of  granular  bifenthrin  for 
incorporation  in  containerized  nursery 
stock.  (Those  reduced  rates  were  added 
to  the  regulations  by  a  direct  final  rule 
published  in  the  FMleral  Register  of 
October  28. 1993  (58  FR  57952-57955, 
Docket  No.  93-082-1].)  The  regression 
equation  used  for  bifenthrin  in  that  case 
could  be  interpreted  as  predicting  that 
a  0  ppm  dosage  of  granular  bifenthrin 
would  provide  approximately  13 
months  of  control;  that  a  15  ppm  dosage 
would  fail  to  provide  24  months  of 
control  50  percent  of  the  time;  and  that 


a  25  ppm  dosage  would  fail  to  provide 
24  months  of  control  20  percent  of  the 
time.  Granular  bifenthrin  has  been  used 
as  an  efficadous  and  dependable 
component  of  the  imported  fire  ant 
program  since  that  dkect  final  rule 
became  effective  on  December  27, 1993; 
the  research  conducted  by  IFAMDS 
leads  \is  to  fully  expect  that  tefluthrin 
applied  at  the  rates  proposed  in  this 
dociunent  would  be  similarly  effective 
in  preventing  the  spread  of  the  imp<Hted 
fire  ant. 

Therefore,  having  considered  the 
adverse  comments  received  in  response 
to  the  previous  direct  final  rule,  we  still 
believe  that  efficacy  data  generated  by 
IFAMDS  and  the  methodology  used  to 
develop  the  data  provide  an  appropriate 
sdentific  basis  for  our  proposed 
lengthening  of  the  certification  period 
for  a  10  ppm  dosage  of  granular 
tefluthrin. 

Executive  Order  12866  and  Regulatoiy 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
reqiUred  by  Executive  Order  12866. 

This  proposed  rule  would  amend  the 
regulations  by  lengthening  the 
certification  (teriod  for  containerized 
nursery  stock  treated  with  a  10  ppm 
dosage  of  granular  tefluthrin  and  by 
removing  the  15  ppm  dosage  rate  for 
granular  tefluthrin.  Lengthening  the 
certification  period  for  the  10  ppm 
dosage  and  removing  the  15  ppm  dosage 
would  reduce  the  amount  of  insectidck 
used,  which  would  reduce  the  costs 
inciured  by  persons  moving 
containerized  nursery  stock  interstate 
from  areas  quarantined  for  the  imported 
fire  ant 

The  niunber  of  current  users  of 
granular  tefluthrin — and  the  number  of 
potential  new  users  that  could  result 
from  this  proposed  rule  changa— is  not 
known,  but  most  are  assumed  to  be 
small  entities  (wholesalers  of  nursery 
stodL  having  fewer  than  100  employees, 
and  retail  niuseries  having  less  than  $5 
miUion  in  annual  revenue).  Several 
thousand  nursery  wholesalers  and 
retailers  have  signed  compfiance 
agreements  imder  the  imported  fire  ant ' 
regulations,  but  not  all  of  these  are 
necessarily  shipping  restricted  products 
requiring  the  application  of  granular 
tefluthrin  or  alternative  chemicals  out  of 
the  regulated  areas.  Moreover,  most 
nurseries  under  compUanoe  agreements 
currently  use  treatments  other  than 
tefluthrin.  Therefore,  it  is  difficult  to 
estimate  how  many  smaU  entities  would 
be  affected  by  this  proposed  rule 
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diange,  but  they  may  number  in  the 
hundreds. 

Costs  for  most  users  of  granular 
tefluthrin  would  be  redurad  because  of 
the  increased  period  of  certification. 
Under  the  current  regulations,  a  dose 
rate  of  15  ppm  is  required  fora 
certification  period  up  to  12  months  and 
a  dose  rate  of  25  ppm  is  required  for  a 
certification  p^od  greater  than  12 
m(mths.  Thus,  a  cost  savings  of  fivm  33 
to  60  percent  would  be  realized  by 
purchasers  of  granular  tefluthrin  who 
ship  their  products  out  of  the  restricted 
areas  between  12  and  18  months  after 
treatment.  The  current  retail  price  of 
granular  tefluthrin  is  about  $4.00  per 
pound,  but  prices  can  vary  considerably 
depending  upon  whether  or  not  it  is 
purchased  in  bulk.  A  33  to  60  percent 
cost  savings  realized  by  applying 
tefluthrin  at  a  10  ppm  dose  rate  rather 
than  a  15  or  25  ppm  dose  rate  could 
mean  a  savings  of  about  $1.33  to  $2.40 
in  the  application  of  one  poimd  of 
'  granular  tefluthrin. 

We  do  not  anticipate  that  there  would 
be  a  significant  economic  impact  on 
small  entities  that  distribute  agricultural 
chemicals.  Distributors  of  agricultural 
chemicals  are  diversified  businesses 
that  sell  a  wide  variety  of  chemicals, 
fertiUzers.  and  other  farm  and  nursery 
supplies.  We  also  do  not  expect  any 
significant  economic  impact  on  any 
othw  small  entities. 

Under  these  drounstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Exacndve  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Relcmn.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  Laws  and 
regulations  that  are  inomsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reductioa  Act 

This  im>posed  rule  contains  no 
infbrmaticxi  collection  or  recordkeeping 
requirements  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.a  3501 
etseq.). 

List  of  Sub|ect8  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  would  be 
amended  as  follows: 

PART  301— OOMESnC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Antboriiy:  7  U.S.C  ISObb,  ISOdd,  ISOee. 
150ff.  161, 162.  and  164-167;  7  CFR  2.22, 
2.80,  and  371.2(c). 

2.  In  part  301,  Subpart — ^Imported  Fire 
Ant.  in  the  appendix  to  the  subpart, 
paragraph  in.C.3.c.  would  be  amended 
by  revising  the  dosage  table  to  read  as 
follows: 

Subpart— Importad  Fira  Ant 


^peadix  to  Sulqpart  "Imported  Fire 
Ant"— PortioB  of  "Imported  Fire  Ant 
Program  Manual"  * 

m.  R^ulatcHy  Procedures 
C  Approved  Treatments. 


3.  Plants — BUled  or  in  Containers 
c.  Tefluthrin:  Granular  Formulaticm. 


Dosage:*  •• 

Granular  teiuttirin 
doeage  (parts  per  mi- 

Certificalion  period 

(monltis  after  traal- 

manl) 

10  ppm  

25  ppm  „.... 

0-18  months. 

Done  in  Washington,  DC,  this  27th  day  of 
January  1997. 
Tai^r  L.  MBQiayf 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc  97-2402  Filed  1-30-97;  8:45  am) 
lajjNO  oooa  ttit  >i  r 


*A  copy  of  the  entir*  "tanportad  Fii*  Ant  Progtam 
Maniul"  may  be  obuiiwd  from  Um  Animal  and 
Plant  Health  Inspection  Service.  Plant  Protection 
and  Quarantine,  Domestic  and  Emergency 
Operations.  4700  River  Road  Unit  134.  Rivardale. 
MD  20737-1236. 


Agricultural  Marfcaling  Sarvica 

7CFRPart1205 

(CN-86-007] 

Amandmant  to  Cotlon  Board  Rulaa 
and  Ragulatkxia  RagartHng  Import 
Aaaaaamant  Exampitfons 

AGENCY:  Agricultural  Maiketlng  Service, 

USDA. 

ACTXM:  Proposed  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  is  proposing  to  amend  the 
regulations  regarding  import  assessment 
exemptions  by  adjusting  the  provisions 
for  automatic  assessment  exemptions  on 
certain  imports  of  textile  and  apparel 
products.  The  piupose  of  the  proposed 
automatic  exemption  is  to  avoid 
multiple  assessment  of  U.S.  produced 
cotton  that  has  been  exported  and  then 
imported  back  into  the  U.S.  in  the  form 
of  textile  and  apparel  products.  Also, 
this  proposed  rule  would  lengthen  the 
amoiint  of  time  a  person  has  to  request 
an  import  reimbursement  from  90  days 
from  the  date  the  assessment  was  paid 
to  180  days  from  the  date  the 
assessment  was  paid.  This  proposal 
would  be  consistent  with  the  business 
practices  of  importers  and  would  make 
it  easier  for  importers  to  comply  mth 
the  regidations. 

DATES:  Comments  must  be  submitted  m 
or  before  March  3, 1997. 
A00RESSE8:  Comments  may  be  mailed  to 
USDA,  AMS.  Cotton  Division.  STOP 
0224. 1400  Independmce  Avenue  S.W.. 
Washington  D.C.,  20250-0224. 
Comments  will  be  made  available  for 
public  inspection  during  the  hours  8KX) 
a.m.  to  4K)0  p.m.  Monday  through 
Friday  at  this  address. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Craig  Shackelford.  (202)  720-2259. 

SUPPlflffiNTARY  MFORMATION: 

Regulatory  Impact  Analysis 

Executive  Orders  12866  and  12988;  the 
Regulatory  Flexibility  Act  and  the 
PapenmA  Reduction  Act 

This  rule  has  been  determined  to  be 
"not  significant"  for  purposes  of 
Executive  Order  12866.  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Cotton  Research  and 
Promotion  Act,  7  U.S.C.  2101-2118 
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(Act),  provides  that  administrative 
proceedings  must  be  e;diausted  before 
parties  may  file  suit  in  court  Under 
Section  12  of  the  Act.  any  person 
subject  to  an  order  may  file  with  the 
Seoetaiy  a  petition  stating  that  the 
order,  any  provision  of  the  plan,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
person  is  afforded  the  opportunity  for  a 
hearing  on  the  petition.  After  the 
hearing,  the  Secretary  woiild  rule  on  the 
petition.  The  Act  provides  that  the 
District  Court  of  the  United  States  in 
any  district  in  which  the  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling,  provided  a  complaint 
is  filed  within  2Q  days  from  the  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C  601  et  seq.),  the  Administrator, 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 

There  are  an  estimated  10,000 
importers  who  are  presently  subject  to 
rules  and  regulations  issued  pursuant  to 
the  Cotton  Research  and  Promotion 
Order.  This  rule  will  affect  importers  of 
cotton  and  cotton-containing  products. 
Hie  majority  of  these  importers  are 
small  businesses  under  the  criteria 
established  by  the  Small  Business 
Administratian  (13  CFR  121.601). 

This  rule  will  neither  raise  not  lower 
assessments  paid  by  importers  subject  to 
the  Cotton  Research  and  Promotion 
Qrdw  and  therefore  presents  minimal 
economic  impact.  1^  action  will 
improve  the  agency's  ability  to  prevent 
double  assessment  of  U.S.  produced 
cotton  reentering  the  U.S.  in  the  form  of 
textile  and  apparel  products. 

Under  these  drcumstances  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  ot  small  entities. 

hi  compliance  with  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  Part  1320)  which 
implement  die  Paperwork  Reduction 
Act  (PRA)  (44  U.S.C.  3501  et  seq.)  the 
information  collection  requirements 
contained  in  the  regulation  to  be 
amended  have  been  previously 
approved  by  OMB  and  were  assigned 
control  nimiber  0581-0093. 


Backgrmmd 

The  Cotton  Research  and  Promotion 
Act  Amendments  of  1990  enacted  by 
Congress  under  Subtitle  G  of  Title  XDC 
of  the  Food,  Agriculture,  Conservation 
and  Trade  Act  of  1990  on  Novembw  28, 
1990.  contained  two  provisions  that 
authorized  changes  in  the  funding 
procedures  for  the  Cotton  Research  and 
Promotion  Program. 

These  provisions  are:  (1)  The 
assessment  of  imported  cotton  and 
cotton  products;  and  (2)  termination  of 
the  right  of  cotton  producers  to  demand 
a  refimd  of  assessments. 

An  amended  Cotton  Research  and 
Promotion  Order  was  approved  by 
producers  and  importers  voting  in  a 
referendum  held  July  17-26, 1991. 
Proposed  rules  implementing  the 
amended  Order  were  published  in  the 
Federal  Register  on  December  17, 1991, 
(56  FR  65450).  The  final  implementing 
rules  were  published  on  July  1  and  2, 
1992.  (57  FR  29181  and  57  FR  29431). 
respectively. 

Section  1205.335  (c)(1)  of  the  Cotton 
Research  and  Promotion  Order  provides 
for  exemptions  from  assessments  for 
certain  imported  goods  v^en  they 
contain  U.S.  produced  cotton  in  order  to 
minimize  the  occurrence  of  double 
assessments  on  U.S.  cotton.  All  U.S. 
produced  cotton  is  assessed  at  the  time 
it  is  first  sold.  A  significant  amount  of 
U.S.  produced  cotton  is  converted  into 
fabric  in  the  U.S.  and  then  exported. 
This  U.S.  cotton  containing  fabric  often 
returns  to  the  U.S.  in  the  form  of  apparel 
products. 

Section  1205.510  (b)(5)  of  the  Cotton 
Board  Rules  and  Regiilations  identifies 
the  specific  Harmonized  Tariff  Schedule 
(HTS)  numbers  that  are  exempted  to 
avoid  a  second  unnecessary  assessment 
of  this  U.S.  produced  cotton.  The 
numbers  currently  identified  in  this 
section  have  become  out  dated  because 
of  changes  in  the  HTS.  The  proposed 
revision  of  this  secticm  would  update 
the  exempted  HTS  numbers  to 
9802.00.8015,  and  9802.00.9000  which 
are  currently  in  HTS. 

AMS  is  also  proposing  to  lengthen  the 
period  of  time  a  person  has  to  request 
an  import  assessment  reimbursemmt 
from  90  to  180  days  frran  the  date  the 
assessment  was  paid.  In  the  past  the 
Cotton  Board  has  received  requests  for 
reimbursements  beyond  the  90  day 
limit  In  responding  to  these  request, 
importers  have  inf(Hmed  the  Cotton 
Board  that  the  90  day  period  is  too 
restrictive.  The  Cotton  Board  has 
recognized  that  importer  concern  over 
the  time  period  has  merit  Therefore,  the 
Cotton  Board  has  requested  that  the 
Department  extend  the  period  to  180 


days.  The  Cottcm  Board  believes  that 
this  proposal  would  be  consistent  with 
the  business  practices  of  importers,  and 
make  it  easier  for  importers  to  comply 
with  the  regulations. 

List  of  Subjects  in  7  CFR  Part  1205 

Advertising.  Agricultural  research. 
Cotton,  Marketing  agreements. 
Reporting  and  recoidkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  1205  is  proposed 
to  be  amended  as  follows: 

PART  120fr-COTTON  RESEARCH 
ANOPROMOnON 

1.  The  authority  citation  for  Part  1205 
continues  to  read  as  follows: 

Aatfhority:  7  U.S.C  2101-2118. 

2.  In  §  1205.510,  paragraph  (b)(5)  is 
proposed  to  be  revised  to  read  as 
foUows: 

f120U10   Levy  of 


(b)*** 

(5)  Imported  textile  and  apparel 
articles  assembled  of  components 
formed  fitnn  cotton  produced  in  the 
United  States  and  identified  by  HTS 
numbers  9802.00.8015  or  9802.00.9000 
shall  be  exempt  frtnn  assessments  under 
thissubpart 

3.  In  §  1205.520.  paragraph  (b) 
introductory  text  is  proposed  to  be 
revised  to  read  as  follows: 

§1208.820    Pfooedura  for  otMiinIng 


(b)  Submission  of  Reimburs&nent 
Application  to  Cotton  Board.  Any 
importer  requesting  a  reimbursement 
shall  mail  the  appUcation  on  the 
prescribed  form  to  the  Cotton  Board. 
The  appUcation  shall  be  postmarieed 
within  180  days  from  the  date  the 
assessments  were  paid  on  the  cotton  by 
such  importer.  The  reimbursement 
application  shall  show: 

Dfted:  Januaiy  27, 1997. 
LanHatamiya, 
Administzator. 
[FR  Doc  97-2403  Filed  1-30-97;  8:4S  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaUon  Administration 

14CFRPart71 

(AInpace  Dodwt  No.  M-AWP-231 

Propoaed  Estal)llahment  Of  Class  E 
tr,  Atwater,  CA 


AOENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


r:  This  notice  proposes  to 
establish  a  Class  E  airspace  area  at 
Atwater.  CA.  The  development  of  a  VHF 
Omnidirectional  Range  (VOR)  Standard 
Instnunent  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  13  at  Castle  Airport 
has  made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrxunent  Flight  Rules  (IFR)  operations 
at  Castle  Airport,  Atwater,  CA. 
DATES:  Comments  must  be  received  on 
or  before  February  28, 1997. 
AOORESS^  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager.  Operations  Branch,  AWP-530. 
Docket  No.  96-AWP-23.  Air  TrafBc 
Division,  P.O.  Box  92007,  Worldway 
Postal  Cmter,  Los  Angeles.  California 
90009. 

The  official  docket  may  be  examined 
in  the  CMSce  of  the  Assistant  Chief 
Counsel,  Western  Pacific  Region, 
Federal  Aviation  Administration.  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  at  the 
Office  of  the  Manager,  Operations 
Branch,  Air  Ttaffic  Division  at  the  above 
addrass. 

FON  FUfnHEft  MfOMHATION  OONTACT: 
William  Buck.  Airspace  Specialist. 
Operations  Branch.  AWP-S30.  Air 
Traffic  Division.  Westem-PaciJBc 
Ragim.  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard.  Lawndale.  California  90261. 
teleph(me  (310)  725-6556. 

SUPPLBKNTARY  MFONMATION: 


Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presoited  are  particularly  helpful  in 
develc^ing  reasoned  regulatory 
decisions  an  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  eomomic. 


environmental,  and  enogy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  bn  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AWP-23."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch. 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailjdbilityofNPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
California  9009.  Conummications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  inteiested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedures. 

ThePn^MMal 

The  FAA  is  considering  an 
amendment  to  pari  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71) 
by  establishLig  Class  E  airspace  area  at 
Atwater,  CA.  The  development  of  VOR 
SIAP  at  Castle  Airport  has  made  this 
proposal  necessary.  The  intended  efiect 
of  this  proposal  is  to  provide  adequate 
Class  E  airspace  for  aircraft  executing 
the  VOR  RWY  18  SIAP  at  Castle  Airport. 
Atwater,  CA.  Class  E  airspace  areas  are 
publidrad  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  efiective  September  16. 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulaticm  only  involves  an 
established  body  of  technical 
regidationa.  for  which  frequent  and 


routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Hierefore.  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  \mder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  afiiect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Antharity:  49  U.S.C  106  (g).  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1950- 
1963  Comp..  p.  389;  14  CFR  11.69. 

fTI.I    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  BOOS  Class  E  airspace  areas 
extending  upward  fttaa  700  feet  tv  more 
above  the  surface  of  the  earth. 

AWP  CA  ES,  Atwatar  CA  ptow] 

Castle  Airport.  CA 
(Ut  3r'22'04''  N.  long.  120^3'30"  W) 
That  airspace  extending  upward  from  700 
fset  above  the  nir&ce  within  •  7-mile  radius 
of  the  Castle  Airport  and  writhin  7  miles  each 
side  of  the  410*  bearing  from  the  Castle 
Airport,  extending  from  the  Castle  Airport  to 
23  miles  northwest  of  the  airport,  excluding 
the  Mnoed.  CA.  Modesto,  CA,  and  Oskdale. 
CA,  Class  B  airspace  areas  and  the  Modesto 
Qty,  CA,  Class  D  airspace  area. 

Issued  in  Los  Angeles,  California,  on 
January  17, 1997. 
SahraW.Kmlia. 

Assistant  Monqger,  Air  Traffic  Division, 
Western-Pacific  I^on. 
[FR  Doc  97-2422  Filed  1-30-97:^:45  am] 
OOOt  4et»-1S-M 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMMI8TRAT10N 

36  CFR  Part  1256 

RiN3096^AA55 

Domettic  Distribution  of  United  StatM 
Infonnatlon  Agency  Materials  In  the 
Custody  of  the  National  Archives 

AGENCY:  Nati(»ial  Archives  and  Records 

Administration. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  National  Archives  and 
Records  Administration  (NARA)  is 
proposing  regulations  which  will  govern 
the  domestic  distribution  of  USIA 
materials  prepared  for  dissemination 
abroad  that  are  in  the  custody  of  NARA. 
Public  Law  101-246.  section  202, 
requires  the  Archivist  of  the  United 
States  to  issue  necessary  regulations  to 
ensure  that  persons  seeking  release  of 
such  USIA  materials  in  the  United 
States  have  secured  and  paid  fw 
necessary  rights  and  Ucenses.  This 
proposed  rule  would  afiect  members  of 
the  public  who  wish  to  uae  or  obtain 
copies  of  USIA  audiovisual  records 
transfianed  to  NARA. 
DATES:  Commoits  must  be  received  in 
Mnriting  on  or  before  April  1, 1997. 
AOOAESSES:  Comments  should  be  smt  to 
the  Regulation  Comment  Desk  (NPOL). 
National  Archives  and  Records 
Administratiaa,  8601  Adelphi  Rd., 
College  Pari^  MD  20740-6001. 
Comments  may  be  bxed  to  301-713- 
7270. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  Allard  at  301-713-7360. 
extmsiaii  226. 

SUPPLEMENTARY  MFORMATION:  On 
February  16. 1990.  Public  Law  101-246 
(104  Stat.  49)  amended  the  United 
States  Information  and  Educational 
Exchange  Act  (22  U.S.C.  1461)  to 
provide  for  the  domestic  release  of 
motion  pictures,  videotapes,  sound 
reoordlngs  and  other  materials  12  years 
after  initial  dissemination  alHtiad.  or,  if 
not  disseminated.  12  years  &x>m  the 
preparation  of  the  material.  Previously, 
section  501  of  the  United  States 
Infonnatiam  and  Educational  Exdiange 
Act  of  1948  (22  U.S.C  1461)  had 
prevented  the  domestic  dissemination 
by  the  United  States  Information 
Agency  of  such  materials  prepared  for 
dissemination  abroad  in  perpetuity 
unless  specifically  and  individually 
released  by  Congressional  legislation. 
The  amended  law  allows  release  and 
dissemination  once  the  12-year 
threshold  has  been  met  and  instructs 
NARA  to  provide  regulations  to  ensure 
that  any  copyrights  or  underlying  rights 


that  may  exist  in  these  USIA  materials 
have  been  protected  and  releases 
obtained  prior  to  dissemination  in  the 
United  States.  For  the  public  this 
amended  law  provides  access  and 
potential  use  of  over  35,000  USIA 
motion  pictiire  films,  3,000  USIA 
videotape  productions,  and  over  20,000 
sound  reondings  of  Voice  of  America 
(VGA)  radio  broadcasts  that  have  been 
selected  as  permanently  valuable 
audiovisual  records  and  have  been 
transferred  into  the  custody  of  the 
Motion  Picture,  Sound  and  Video 
Branch  of  NARA.  These  regulations 
only  apply  to  USIA  records  in  NARA's 
custody  that  were  prepared  for 
dissemination  abroad. 

This  proposed  rale  is  a  significant 
regulatory  action  for  piuposes  of 
E}»cutive  Order  12866  of  September  30, 
1993.  As  such,  it  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
As  required  by  the  Regulatory 
Flexibility  Act.  it  is  hereby  certified  that 
this  rule  will  not  have  a  significant 
impact  on  small  entities.  "Hiis  proposed 
rule  does  not  contain  any  information 
collections  subject  to  the  Paperwoik 
Reduction  Act 

Lift  of  Snbjecta  in  36  CFR  Part  1256 

Archives  and  records.  Copyright, 
Reports  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend  36 
CFR  chapter  Xn.  Part  1256  as  follows: 

PART  1256-flESTRICTK)NS  ON  THE 
USE  OF  RECORDS 

1.  The  authority  citation  for  part  1256 
is  revised  to  read  as  follows: 

Airtfantty:  44  VJSjC  2101-2118;  22  U.S.C 
1461(b). 

2.  By  adding  a  new  Subpart  C 
consisting  of  §is  1256.50  through 
1256.60  to  read  as  follows: 

OMribuSon  of  UnNad 
msM 


Custody  of  Sm  NMonal  ArcMwee 

Sec 

1256.50    Scope  of  ful^Mit 

1256.52    Puipose. 

1256.54    nrfnitjon. 

1256.56    Tranxfar  of  USIA  audiovisual 

ncords  to  MARA. 
1256.58    Dranestic  distribution  of  USIA 

audioviautl  raooids  in  NARA  custody. 
1256.60    Pa 


Subpart  C— Domestic  Distribution  Of 
Unllad  Stalaa  informallon  Agency 
Mslsrisls  In  the  Custody  of  the 


audiovisual  records  and  other  materials 
subject  to  22  U.S.C  1461(b)  diat  have 
been  transferred  to  the  National 
Archives  of  the  United  States  by  the 
United  States  Information  Agency 
(USL\). 

f  12S6J2    Purpoea. 

This  subpart  implements  Section  501 
of  the  United  States  Information  and 
Educational  Exchange  Act  of  1948  (22 
U.S.C  1461),  as  amended  by  Section 
202  of  Public  Law  101-246  (104  SUt 
40.  Feb.  16. 1990).  This  subpart 
prescribes  procedures  by  which  the 
public  may  inspect  and  obtain  copies  of 
USIA  audiovisual  records  and  other 
materials  prepared  for  dissemination 
abroad  that  have  been  transferred  to 
NARA  for  preservaticm  and  domestic 
distribution. 


11286.54 

For  the  purposes  of  this  subpart — 
"Audiovisual  records"  mean  motion 
picture  films,  videotapes,  and  sound 
recordings,  and  other  materials 
regardless  of  physical  form  or 
characteristics  that  were  prepared  for 
dissemination  al»oad. 

t128M6   TranalBf  of  U8U  sudlowfuBi 
recorasto  NARA. 

The  provisions  of  44  U.S.C  2107  and 
36  CFR  part  1228  apply  to  the  transfin 
of  USIA-audiovisual  records  to  NARA, 
and  to  their  deposit  with  the  National 
Archives  of  the  United  States.  At  the 
time  the  audiovisiial  records  are 
transferred  to  NARA.  the  Director  of 
USIA.  in  accordance  with'S  1228.184(e) 
of  this  chapter,  will  also  transfer  any 
production  or  title  files  bearing  on  the 
ownership  of  rights  in  the  productions 
in  connection  with  USIA's  official 
overseas  programming. 

§1296.56   Domaellc  dtaMMitlon  of  USIA 
lauuiia  liBiialaiiaJ  m  NitlliL 


fl256J0   Seepeofi 

This  subpart  prescribes  procedures 
govnning  the  public  availability  of 


No  USIA  audiovisual  records  in  the 
National  Ardiives  of  the  United  States 
that  were  prepared  for  dissemination 
abroad  will  be  available  for  copying 
until  it  has  been  at  least  12  years  since 
such  materials  were  first  disseminated 
abroad,  ch-.  in  the  case  of  materials 
prepared  for  foreign  dissemination  but 
not  disseminated  abroad,  imtil  it  has 
been  at  least  12  years  since  the 
preparation  of  the  materials. 

(a)  Access  to  USIA  audiovisual 
records  that  neither  havt  copyright 
footection  nor  contain  copyright 
material.  USIA  audiovisual  records 
prepared  for  dissemination  abroad  that 
NARA  determines  neither  have 
copyright  protection  nor  contain 
copyri^ted  material  are  available  fat 
examination  and  copying  in  accordance 
with  the  r^ulations  set  forth  in  Parts 
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1252. 1253. 1254. 1256.  and  1258  of  this 
chapter.  In  determining  whether 
materials  have  copyright  protection  or 
contain  copyrighted  material,  NARA 
will  rely  on  infimnation  contained 
within  or  affixed  to  individual  records 
(e.g.,  copyright  notices);  inibimation 
contained  within  relevant  USIA 
production,  title,  or  other  files  that  have 
been  transferred  to  NARA  by  USIA: 
information  provided  by  requesters 
pursuant  to  paragraph  (b)(2)  of  this 
section  (e.g.,  evidence  from  the 
Copyright  Office  that  copyright  has 
lapsed  or  expired);  and  information 
provided  by  copyright  or  license 
holders. 

(b)  Reproduction  of  USIA  audiovisual 
records  that  either  have  copyright 
protection  or  contain  copyrighted 
material.  (1)  USIA  audiovisual  records 
prepared  for  dissemination  abroad  that 
NARA  determines  may  have  copyright 
protection  or  may  contain  copyrighted 
material  will  be  made  available  for 
examination  in  NARA  research  facilities 
in  accordance  with  the  regulations  set 
forth  in  this  chapter. 

(2)  Copies  of  USIA  audiovisual 
records  prepared  for  dissemination 
abroad  that  NARA  determines  may  have 
copyright  protection  or  may  contain 
copyrighted  material  will  be  provided  to 
persons  seeking  the  release  of  such 
materials  in  the  United  States  once 
NARA  has: 

(i)  Ensured,  in  accordance  Mrith 
paragraph  (b)(3)  of  this  section,  that  the 
persons  seeking  copies  have  secured 
and  paid  for  necessary  United  States 
rights  and  licenses; 

(ii)  Been  provided  with  evidence  from 
the  Copyright  Office  sufficient  to 
determine  that  copyright  protection  in 
the  materials  sought,  or  relevant 
portions  therein,  has  lapsed  or  expired; 
or 

(iii)  Received  a  requester's  signed 
certification  in  acumlance  with 
paragraph  (b)(4)  of  this  section  that  the 
materials  sought  will  be  used  only  for 
purposes  permitted  by  the  Copyright 
Act  of  1976,  as  amended,  including  the 
fair  use  provisions  of  17  U.S.C.  107.  No 
copies  of  USIA  audiovisual  records  will 
be  provided  until  the  fees  authorized 
under  part  1258  of  this  chapter  have 
been  paid  to  NARA. 

(3)  If  NARA  has  determined  that  a 
USIA  audiovisual  record  prepared  for 
dissemination  abroad  may  have 
copyright  protection  or  may  contain 
copyrighted  material,  persons  seeking 
the  release  of  such  material  in  the 
United  States  may  obtain  copies  of  the 
material  by  submitting  to  NARA  written 
evidence  from  all  copyright  and/or 
license  owner(s)  that  any  necessary  fees 


have  been  paid  or  waived  and  any 
necessary  licenses  have  been  secured. 

(4)  If  NARA  has  determined  that  a 
USIA  audiovisual  record  pre(>ared  for 
dissemination  abroad  may  have 
copyright  protection  or  may  contain 
copyrighted  material,  persons  seeking 
the  release  of  such  material  in  the 
United  States  may  obtain  copies  of  the 
material  by  submitting  to  NARA  the 
following  certification  statement: 

I,  (printed  name  of  individual),  certify  that 
my  use  of  the  copyrighted  portions  of  the 
(name  or  title  and  NARA  identifier  of  work 
involved)  provided  to  me  by  the  National 
Archives  and  Records  Administration 
(NARA).  will  be  limited  to  private  study, 
scholarship,  or  research  purposes,  or  for 
other  purposes  permitted  by  the  Copyright 
Act  of  1976,  as  amended.  I  understand  that 
I  am  solely  responsible  for  the  subsequent 
use  of  the  copyrighted  portions  of  the  work 
identified  above. 

(c)  In  every  instance  where  a  copy  of 
an  audiovisual  record  is  provided  under 
this  subpart,  and  NARA  has  determined 
that  the  work  being  reproduced  may 
have  copyright  protection  or  may 
contain  copyrighted  material,  NARA 
shall  provide  a  warning  notice  of 
copyright. 

(d)  Nothing  in  this  section  shall  limit 
NARA's  ability  to  make  copies  of  USIA 
audiovisual  records  for  preservation, 
arrangement,  repair  and  rehabilitation, 
description,  exhibition,  security,  or 
reference  purposes. 

f  1256.60    Fees. 

Copies  or  reproductions  of 
audiovisual  records  will  only  be 
provided  under  this  subpart  upon 
payment  of  fees  in  accordance  with  44 
U.S.C.  2116(c)  and  22  U.S.C.  1461(b)(3). 

Dated:  January  24. 1997. 
Jolin  W.  Cwtin. 

Archivist  of  the  United  States. 
(FR  Doc.  97-2362  Filed  1-30-97;  8:45  am] 
>  eooc  7S1S-01-P 
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COMMISSION 
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fCC  Doctot  Noe.  96-262, 94-1, 91-213,  • 
263;FCCNo.96-48q 

Accass  Charga  Rafonn;  Prioa  Cap 
Parformanca  ftovlaw  for  Local 
Exchanga  Canrtars;  Transport  Rata 
Structure  and  Prickig;  Uaaga  of  tha 
Public  Switchad  NatMvorfc  by 
inf onnatlon  Sarvica  and  Intamat 
Accaaa  Providars 

AGENCY:  Federal  Communications 
Commission. 


8UMMARY:  The  Notice  of  Proposed 
Rulemaking  (NPRM)  begins  a  review  of 
the  Commission's  interstate  access 
charge  rules,  together  with  its  price  cap 
rules,  to  establish  fair  rules  of 
competition  for  both  the  local  and  long 
distance  markets  and  determine  the 
extent  to  which  it  must  revise  these 
rules  in  light  of  the  local  competition 
and  Bell  Operating  Company  entry 
provisions  of  the  1996  Act  and  state 
actions  to  open  local  networks  to 
competition,  the  effects  of  potential  and 
actual  competition  on  incumbent  LEC 
pricing  for  interstate  access,  and  the 
impact  of  the  Act's  mandate  to  preserve 
and  enhance  universal  service.  The 
Commission  outlines  two  possible 
approaches  for  addressing  claims  that 
existing  access  charge  levels  are 
excessive,  for  establishing  a  transition  to 
access  charges  that  more  closely  reflect 
economic  costs,  and  fw  deregulating 
inciunbent  LEC  exchange  access 
services  as  competition  develops  in  the 
local  exchange  and  exchange  access 
maricets.  The  first  approach  is  a  market- 
based  approach  under  which  the 
Commission  would  rely  on  potential 
and  actual  competition  from  new 
facilities-based  providers  and  entrants 
purchasing  imbundled  netwoik 
elements  to  drive  prices  for  interstate 
access  services  toward  economic  cost. 
The  second  approach  is  a  prescriptive 
one  under  which  the  Commission 
would  specify  the  nature  and  timing  of 
the  chaises  to  the  existing  rate  levels. 

DATES:  Comments  for  the  notice  of 
proposed  rulemaking  are  due  January 
27. 1997.^  and  replies  are  due  February 
13. 1997.  Comments  for  the  notice  of 
inquiry  are  due  no  later  than  March  3. 
1997.  and  replies  are  due  April  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lemer.  Attorney,  Common 
Carrier  Bureau.  Competitive  Pricing 
Division,  (202)  418-1530.  For  additicmal 
information  concerning  the  information 
collections  contained  in  this  Report  and 
Order  contact  Dorothy  Conway  at  202- 
418-0217.  or  via  the  Internet  at 
dconway9fcc.gov. 

SUPPLEM^fTARY  9IFORIIATI0N:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted 
December  23. 1996,  and  released 
December  24. 1996.  The  full  text  of  this 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St.,  NW.. 
Washington.  DC  "The  OHuplete  text  also 


'  Nair  This  docunwnt  vnt  rocaived  at  tha  Offios 
of  tha  Faderal  RagUtar  on  laniiary  24, 1997. 
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may  be  obtained  through  the  Wtvld 
Wide  Web.  at  http://www.fcc.gov/ 
Bureaus/Common — Carrier/Notioes/ 
foc96488.wp,  or  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service. 
Inc.,  (202)  857-3800,  2100  M  St.,  NW., 
Suite  140,  Washington.  DC  20037. 
Pursuant  to  the  Telecommunications 
Act  of  1996  and  the  decision  by  the 
Circuit  Court  of  Appeals  for  the  District 
of  Columbia  in  Competitive 
Telecommunications  Association  v. 
FCC.  87  F.3d  522  (D.C.  Or.  1996) 
[CompTel  v.  FCQ,  the  Commission  is 
releasing  this  NPRM  to  seek  comment 
on  rules  that  would  bring  about  cost- 
based  access  rates. 

General 

In  passing  the  1996  Act,  Congress 
sought  to  establish  a  pro-competitive, 
deregulatory  national  policy  framework 
for  the  United  States 
telecommunications  industry.  The 
NPRM  commences  the  third  in  a  trilogy 
of  actions  that  collectively  are  intended 
to  foster  and  accelerate  the  introduction 
of  efficient  competition  in  all 
telecommunications  markets,  pursuant 
to  the  mandate  of  the  1996  Act.  In 
August  1996,  the  Commission  adopted 
rules  to  implement  Sections  251  and 
252  of  the  1996  Act,  which  establish  the 
basic  obligations  of  carriers,  especially 
in  the  local  exchange  and  exchange 
access  maricets.  In  November  1996, 
pursuant  to  Section  254  of  the  1996  Act, 
the  Federal-State  Universal  Service  Joint 
Board  issued  its  recommendations  to 
the  Conunission  for  reforming  its  system 
of  universal  service  support  so  that 
universal  service  is  preserved  and 
advanced,  but  in  a  manner  that  permits 
the  local  exchange  and  exchange  access 
markets  to  move  bom  monopoly  to 
competition.  The  NPRM  seeks  comment 
on  proposals  to  reform  our  system  of 
interstate  access  charges  to  make  it 
compatible  with  the  competitive 
paradigm  established  by  the  1996  Act 
and  state  actions  to  open  local  networks 
to  competition. 

Scqpe 

Depending  on  the  individual 
proposal,  the  proposed  rule  revisions 
considered  in  this  NPRM  apply  to  all 
LECs.  only  to  incimibent  LECs.  or  only 
to  incumbent  price  cap  LECs.  The 
NPRM  generally  proposes  adopting 
rules  applicable  only  to  price  cap  LECs. 
with  certain  limited  exceptions. 
Reforms  in  two  areas  would  apply  to  all 
incumbent  LECs:  (1)  The  propcHsals 
regarding  reform  of  the  transport  rate 
structure,  including  the  transport 
interconnection  charge  (TIC):  and  (2)  the 
effects  of  the  universal  service  changes 


under  section  254  that  the  Commission 
will  adopt  based  upon  the  Joint  Board 
Recommended  Decision.  Federal-State 
Joint  Board  on  Universal  Service,  CC 
Docket  No.  96-45,  Recommended 
Decision,  61  FR  63778  (December  2, 
1996)  (Joint  Board  Recommended 
Decision).  Hie  Commission  also  asks 
whether  its  common  line  rate  structure 
modifications  should  also  apply  to  rate- 
of-retum  LECs.  The  NPRM  also  seeks 
comment  on  whether  terminating  access 
services  of  non-incumbent  LECs  should 
be  regulated.  The  NPRM  states  that  the 
Commission  will  undertake 
comprehensive  access  reform  for  rate-of- 
retum  incumbent  LECs  in  a  separate 
NPRM. 

Part  69  Access  Rate  Stnictore 

The  NPRM  seeks  comment  on  a 
number  of  proposals  to  revise  the  access 
rate  structure  rules  so  that  they  better 
reflect  the  manner  in  which  LECs  incur 
costs  when  providing  access.  Following 
up  on  the  Joint  Board's  observation  in 
the  Universal  Service  Recommended 
Decision  that  the  current  per-minute 
CCL  charge  is  inefficient  because 
common  line  costs  generally  are  not 
traffic  sensitive,  the  NPRM  seeks 
comment  on  assessing  a  flat  charge  on 
IXCs  on  a  per-presubscribed 
interexchange  carrier  (PIC)  basis,  or  on 
end  users  in  cases  where  the  end  user 
has  not  selected  a  PIC.  The  NPRM  also 
seeks  comment  on  permitting  LECs  to 
assess  flat  monthly  charges  to  recover 
the  non-traffic-sensitive  portion  of  local 
switching  costs  and  permitting  LECs  to 
establish  a  per-message  call  setup 
charge. 

The  NPRM  also  proposes  to  adopt  a 
permanent  transport  rate  structure, 
including  phasing  out  the  TIC  The 
NPRM  seeks  comment  on  how  the 
transport  rate  structure  should  be 
modified  and  addresses  issues  raised  in 
Comptel  v.  FCC.  The  NPRM  seeks 
comment  on  alternative  resolutions  to 
the  TIC,  including  reassigning  TIC  costs 
to  facility-based  access  charges  or  to 
nonregulated  activities;  leaving  some  or 
all  of  the  costs  in  the  TIC,  subject  to 
competitive  mariut  pressures;  a 
combination  of  the  previous  two 
approaches;  or  phasing  TIC  costs  out 
over  a  predetermined  schedule. 

AcceasRefonn 

The  NPRM  proposes  that,  regardless 
of  the  approadi  adopted  for  access 
reform,  the  goal  should  be  deregiilation 
in  the  presence  of  substantial 
competition.  The  NPRM  seeks  comment 
on  how  to  determine  when  substantial 
competition  exists. 

The  NPRM  seeks  comment  on 
alternative  approaches  for  access 


reform:  a  maricet-based  approadi,  a 
prescriptive  approach,  or  some 
combination  of  the  two  approaches.  It 
seeks  comment  on  whidi  would  be  the 
best  means  to  drive  access  rates  to  levels 
that  would  enable  the  Commission  to 
deregulate  the  interstate  access  market 
A  market-based  approach  to  access 
reform  woiild  rely  on  competition  to 
move  access  prices  toward  economic 
levels,  and  lift  regulatory  constraints  in 
phases  as  competition  allows.  The 
prescriptive  approach  would  entail 
mem  Commission  involvement  in 
moving  access  prices  toward  economic 
levels.  The  NPRM  seeks  comment  on 
whether  the  Commission  should  require 
incumbent  LECs  to  reprice  their  access 
services  based  on  TSLRIC  studies.  The 
NPRM  also  seeks  comment  on  other 
methods  of  re-initializing  price  cap 
indices  and  on  increasing  the  X-Factor 
as  methods  to  drive  access  rates  toward 
forward-looking  economic  costs,  if  the 
Commission  were  to  adopt  a 
prescriptive  approach  to  access  reform. 

Impact  on  Universal  Service 
Proceeding 

The  NPRM  observes  that  imiversal 
service  funding  may  replace  some  of  the 
revenues  collected  by  the  carrier 
common  line  charge  or  other  interstate 
access  charges,  and  tentatively 
concludes  that  a  downward  exogenous    - 
cost  adjustment  to  the  LECs'  price  cap 
indices  should  be  made  to  reflect  any 
allocation  of  additional  universal 
service  funds  to  the  interstate 
jurisdiction.  The  NPRM  also  invites 
parties  to  comment  on  whether  this 
downward  adjustment  should  be  across- 
the-board,  or  targeted  to  a  particular    . 
basket  or  service  category. 

Transitiaa 

DCCs  and  incumbent  LECs  agree  that 
a  significant  "gap"  exists  between  the 
forward-looking,  economic  cost  of 
providing  unbundled  networic  elements 
and  the  embedded  costs  on  which 
existing  access  charges  are  based.  The 
NPRM  seeks  comment  on  how  this  gap 
should  be  calculated,  and  on  several 
specific  proposals  for  permitting  LECs 
an  opportimity  to  recover  some  or  all  of 
that  cost  difference.  The  NPRM  also 
seeks  comment  on  whether  any  cost 
difference  resulting  frt>m  "under- 
depreciation"  warrants  separate 
treatment  from  residiial  costs  resulting 
bova  other  factors. 

Terminating  Acceas 

The  NPRM  observes  that,  although  the 
called  party  chooses  the  terminating 
access  provider,  terminating  access 
charges  are  not  imposed  on  the  called 
party.  As  a  result,  competitive  LECs  may 
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exeidse  market  poiver  over  tenninatiiig 
access.  Therefore,  the  NPRM  seeks 
comment  on  whether  there  is  need  for 
any  regulation  of  terminating  access 
ofeed  by  new  entrants. 

ES^Exaption 

The  NPRM  and  Notice  of  Inquiry 
obeafve  that  bitemet  usage  has 
increased  dramatically  in  recent  years. 
The  Commission  seeks  comment  on  the 
effects  of  this  increased  traffic  on  the 
public  switched  network,  and  on 
whether  the  Commission  should 
address  the  BOCs'  request  that  the 
Commission  modify  or  eliminate  the 
exemption  from  access  charges  that 
enhanced  service  providers  (ESPs) 
currently  receive. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  the  NPRM  contains  an 


Initial  Regulat(»y  Flexibility  Analysis 
wdiich  is  set  forth  in  Section  XI.C  of  the 
NPRM. 

Paperwork  Reduction  Act 

This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  burdens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  aa  the 
information  collections  c(mtained  in 
this  NPRM.  as  reqiiired  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  notification  of  action  is  due  60 
days  after  publication  of  this  summary 
in  the  Federal  Register.  Comments 
should  address:  (a)  whether  the 


proposed  coUection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimiiie  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology. 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 

OMB  Approval  Number:  None. 
Titie:  Access  Charge  Reform. 
Form  No.:  WA. 
Type  of  Review:  New  coUectian. 


Intonnatfon  collection 

No.ofra- 
apondenla 

(apprax.) 

Annual  hour  burden 
per  response 

Total  annual  burden 

Mafkat-based  Approach  ~..~.~»..— ~....._....».......„_„„„„„...„_    ..„.„......„„„„ 

13 

13 

13 

3497 

137,966  hours 

1. 793  J1 8  hours. 

Praecripdve  Approach » „„......„._„_....„„   _„.... „„.,„„. 

TianiMion  Mechaniam  for  access  charges  

400  hours 

220  hours 

S200  hours. 
2840hour8. 

RaguMing  Terminaling  Access _. 

26  hour* 

90.922  hours. 

Total  Annual  Burden:  1,895.620 
hours. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  costs  per  respondent:  SO. 

Needs  and  Uses:  The  M>RM  would 
use  the  data  submission  under 
coosideiation  to  bring  about 
competition  in  the  access  charge  market, 
and  to  bring  about  cost-based  access 
charges. 

Dates:  Comments  are  due  on  or  before 
January  27, 1997,  and  Reply  Comments 
are  due  on  or  before  February  13, 1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(CAffi)  OD  the  proposed  and/or  mo^fied 
information  collections  on  or  before  60 
days  after  publicatian  of  this  summary 
in  the  Federal  Registar. 

SYNOPSIS  or  NOIKZ  OF  ntOPOSED 
RULEMAKING.  AND  NOTiCB  OF  INQUIRY 

L  iBtrodnctkin 

A.  Overview 

1.  In  passing  the  Telecommunications 
Act  of  1996  (1996  Act).  Congress  sought 
to  establish  "a  pro-competitive,  de- 
regulatory  national  policy  framework" 
for  the  United  States 
telecommunications  industry.  With  this 
NPRM.  we  commence  the  third  in  a 
trilogy  of  actions  that  collectively  are 
intended  to  foster  and  accelerate  the 
introduction  of  efficient  competition  in 


all  telecommunications  markets, 
pursuant  to  the  mandate  of  the  1996 
Act.  In  August  1996,  as  required  by  the 
1996  Act,  we  adopted  rules  to 
implement  Sections  251  and  252  of  the 
Act.  which  establish  the  basic 
obligations  of  carriers,  especially  in  the 
local  exchange  and  exchuige  access 
mariiets.  In  November  1996,  pursuant  to 
Secticm  254  of  the  Act.  the  Federal-State 
Universal  Service  Joint  Board  issued  its 
recommendations  to  the  Commission  for 
reforming  our  system  of  universal 
service  so  that  universal  service  is 
preserved  and  advanced,  but  in  a 
manner  that  permits  the  local  exchange 
and  exchange  access  markets  to  move 
from  mcmopoly  to  competition.  In  this 
proceeding,  we  seek  to  refoim  our 
system  of  interstate  access  charges  to 
make  it  compatible  with  the  competitive 
paradigm  established  by  the  1996  Act 
and  with  state  actions  to  open  local 
networks  to  competition. 

2.  The  1996  Act  seeks  to  develop 
efficient  competition  by  opening  all 
telecommunications  markets  through  a 
pro-competitive,  deregulatory  national 
pohcy  framework.  To  that  end.  the  1996 
Act  eliminates  state  and  local  legal  and 
regulatory  barriers  to  entry,  and  bans 
state  and  local  governmental  actions 
that  have  the  effect  of  prohibiting  any 
entity  frtun  offering  any 
telecommunirations  service.  The  Act 


also  requires  all  telecommunications 
carriers  to  interconnect  directly  or 
indirectly  with  other 
telecommunications  carriers  in  order  to 
facilitate  the  creation  of  a  "network  of 
networks."  In  addition,  the  1996  Act 
requires  all  local  exchange  carriers 
(LECs)  to  establish  reciprocal 
compensatirai  arrangements  for  the 
transport  and  terminaticHi  of  calls,  and 
prohibits  incumbent  LECs  from  rhurging 
more  than  the  additional  cost  incurred 
to  transport  and  terminate  a  calL  The 
Act  fiiruier  directs  all  LECs  to  provide 
number  portability  and  dialing  parity. 
The  1996  Act  confers  three  fundamental 
rights  on  potential  competitors  to 
incumbent  LECs:  the  right  to 
interconnect  at  rates  baaed  on  cost, 
including  a  reasonable  profit;  the  right 
to  obtain  imbundled  network  elements 
at  cost-based  rates;  and  the  right  to 
obtain  an  incumbent  LEC's  retail 
services  at  wholesale  discoimts  in  order 
to  resell  those  services. 

3.  Tlie  Act  also  directs  the 
Commission,  after  receiving  the 
recommendations  of  a  Federal-State 
Joint  Board,  to  define  the  services  to  be 
supported  by  federal  universal  service 
mechanisms,  to  support  such  services  in 
a  manner  that  is  "explicit  and 
sufficient,"  and  to  ensure  that  "every 
telecommunications  carrier  that 
provides  interstate  telecommunications 
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services  shall  contribute,  on  an 
equitable  and  non-discriminatory  basis, 
to  the  specific,  predictable  and 
su^cient  medianisms  *  *  *  to 
preserve  and  advance  universal 
service."  The  Act  further  provides  that 
multiple  carriers  may  seek  and  obtain 
designation  as  carriers  eligible  to  receive 
universal  service  funds  for  service 
within  a  particular  geographic  area.  As 
a  whole,  these  provisions  of  the  1996 
Act,  when  fully  implemented,  should 
greatly  reduce  the  legal,  regulatory, 
economic,  and  operational  barriers  to 
entry  in  the  local  exchange  and 
exchange  access  market. 

4.  The  1996  Act  also  ends  the 
prohibition  against  provision  of 
interLATA  services  by  Bell  Operating 
Ck)mpanies  (BCX3s)  that  was  imposed  by 
the  Modification  of  Final  Judgment. 
United  States  v.  ATS-T,  552  F.Supp.  131 
(D.D.C.  1982)  (AffT).  BOCs  were 
permitted  immediately  upon  enactment 
of  the  1996  Act  to  begin  to  provide 
certain  interLATA  services,  including 
out-of-region  and  incidental  interi^TA 
services.  In  order  to  provide  interLATA 
services  originating  in-region,  however, 
a  BOC  is  first  reqiiired  to  obtain 
Commission  approval.  In  order  to 
approve  such  an  application,  the 
Q>mmission  must  find  that  the  BOC  has 
met  the  requirements  of  the 
"competitive  checklist."  that  the  BOC 
will  comply  with  the  Act's  separate 
affiliate  requirements,  and  that  grant  of 
the  application  is  consistent  wim  the 
public  interest,  convmiienoe  and 
necessity.     - 

5.  These  fundamental  dianges  in  the 
structiue  and  dynamics  of  the 
telecommunications  industry  wrought 
by  the  1996  Act  now  necessitate  that  the 
Commission  review  its  existing  access 
charge  regulations  to  ensure  that  they 
are  compatible  with  the  1996  Act's  Car- 
reaching  changes.  We  also  seek  to 
eliminate,  either  now  or  as  soon  as 
changes  in  the  marketplace  permit,  any 
unnecessary  regulatory  requirements  on 
incumboit  LEC  exchange  access 
services.  While  a  broad  range  of 
telecommunications  industry 
participants,  including  both 
intere»Jiange  carriers  (KCs)  and 
incumbent  LECs,  have  long  advocated 
for  the  Commission  to  commence  a 
comprehensive  review  of  access 
charges,  the  Act  accelerates  and 
intensifies  the  need  for  such  a  review. 
We  commence  this  review  of  the 
Commission's  Part  69  interstate  access 
charge  rules,  together  with  its  Part  61 
price  cap  rules,  to  determine  the  extent 
to  which  we  must  revise  these  rules  to 
take  account  of  the  local  competition 
and  Bell  entry  provisions  of  the  1996 
Act  and  state  actions  to  open  local 


networks  to  competition;  to  reflect  the 
effects  of  potential  and  actual 
competition  on  incumbent  L£Cs'  pricing 
for  interstate  access;  to  implement  the 
Act's  direction  to  end  implicit  universal 
service  subsidies  in  favor  of  a  Systran  of 
explicit  subsidies;  and  to  establish  fair 
rules  of  competition  for  both  the  local 
exchange  and  interexchange  markets, 
especially  as  carriers  begin  to  oSer 
service  packages  that  bundle  local  and 
interexdiange  offerings. 

6.  We  adopted  our  Part  69  rules  at 
approximately  the  same  time  that  AT&T 
divested  its  local  exchange  operations 
and  established  the  seven  regional  Bell 
companies  pursiiant  to  the  MFJ.  The 
rules  were  designed  to  promote 
competition  in  the  interstate, 
interexchange  maricet  by  ensuring  that 
all  DCCs  would  be  able  to  originate  and 
terminate  their  traffic  over  incumbent 
LEC  networks  at  just,  reason£d>le,  and 
non-discriminatory  rates.  While  our  Part 
69  rules  expressly  contemplated 
competition  in  the  interexchange 
market,  they  woe  not  designed  to 
address  the  potential  effects  of 
competition  in  the  local  exchange  and 
exchange  access  market.  Indeed,  these 
rules  reflected  the  reality  of  the 
telecommutucations  marketplace  in 
1983 — and  what  was  mandated  in  some 
states  prior  to  the  1996  Act— that  the 
incumbent  LEC  was  the  monopoly 
provider  of  local  exchange  and 
exchange  access  services.  La  adopting 
the  Part  69  rules,  the  Commission  did 
not  seek  to  eliminate  implicit  support 
flows,  but  in  fact  incorporated  sudi 
flo%vs  into  the  Part  69  rate  structure.  Our 
Part  69  rules  are  designed  to  be 
consistent  with  our  jurisdictional 
separations  rules  that  govern  the 
allocation  of  incumbent  LECs'  expenses 
and  investment  between  the  interstate 
and  state  jurisdictions.  Consequently, 
the  Part  69  access  charge  system  likely 
reflects  any  jurisdictional  cost 
misallocations  mandated  by  our  current 
separations  rules.  As  such,  the  Part  69 
rules  are  fundamentally  inconsistent 
with  the  competitive  maritiet  conditions 
that  the  1996  Act  att«npts  to  create.  We 
will  soon  begin  a  related  proceeding  to 
examine  our^urisdictional  separations 
rules  in  light  of  the  1996  Act 

7.  Competition  isolates  and  higUights 
the  inefficiencies  and  distortions 
present  in  the  current  Part  69  access 
charge  rules.  Our  present  interstate 
access  charge  regime,  {or  example, 
requires  incumbent  LECs  to  maintain 
rate  structures  that  have  been  widely 
criticized  as  economically  inefficient  In 
particular,  even  though  the  costs  of  the 
local  loop  do  not  vary  with  the  amount 
of  traffic  carried  by  the  loop,  our  current 
rules  require  incumbent  LECs  to  recover 


a  portion  of  those  costs  through  traffic- 
sensitive  carrier  common  line  (CCL) 
charges  imposed  on  DCCs.  While  Part  69 
mandates  per-minute  charges  for  local 
switching,  the  portion  of  local  switching 
costs  that  is  assooated  with  ports 
appears  to  be  driven  by  the  number  of 
lines  connected  to  the  switch,  not  by  the 
number  of  minutes  of  traffic  routed  by 
the  switch.  The  transport 
interconnection  charge  (TIC)  is  a  non- 
facilities-based,  per-minute  charge 
imposed  on  all  switched  access 
custcnners  regardless  of  whether  they 
use  the  incumbent  LEC's  transport 
facilities.  Rather  than  fostering  efficient 
pricing  and  competition,  these 
mandatory  rate  structiires  inflate  usage 
charges  and  reduce  chaiges  for 
connection  to  the  network,  in  essence 
overcharging  high-volume  end  users  in 
order  to  reduce  rates  for  low-volume 
end  users. 

8.  Although  these  inefficient  rate 
structures  noight  have  been  sustainable 
in  a  local  monopoly  environment,  the 
introduction  of  competition  from 
providers  operating  their  own  network 
fecilities  or  leasing  network  facilities  as 
unbundled  network  elements  may 
undermine  these  access  rate  structures. 
A  competing  provider  of  exchange 
access  services  entering  a  market  can 
use  its  own  facilities  or  lease  unbundled 
network  elements  to  target  selectively 
the  incumbent  LEC's  high-voliune  end 
users  with  efficiently  priced  access 
service  offerings.  This  places  the 
incumbent  LEC  at  a  regulatorily- 
imposed  disadvantage  in  competing  for 
hi^-volume  end  users,  and  jeopardizes 
the  source  of  revenue  that  pennits  the 
incumbent  LEC  to  cover  its  costs  of 
providing  service  to  low-volume  end 
users.  At  the  same  time,  these  inefficient 
rate  structxues  and  implicit  support 
flows  also  create  artificial  impediments 
to  any  new  entrants  that  might  seek  to 
serve  the  subsidized  end  usos,  because 
they  must  attempt  to  do  so  without  the 
benefit  of  a  subsidy.  As  a  result  these 
access  rate  structures  may  inhibit  the 
development  of  competition  for  service 
to  low-volimie  end  users. 

9.  Competition  also  allows  entrants  to 
arbitrage  betweaa  different  pricing 
systems.  For  example,  if  transport  and 
termination  rates  are  lower  than  access 
charge  rates,  a  competitor  would  have 
an  incentive  to  funnel  interexchange 
terminating  access  traffic  through 
transport  and  termination  arrangements 
where  possible.  Whether  traffic 
originates  locally  or  from  a  distant 
exchange,  transport  and  termination  of 
traffic  by  a  particular  LEC  involves  the 
same  netwoik  functions.  Ultimately,  the 
rates  that  local  carriers  impose  for  the 
transport  and  tnmination  of  local  traffic 


4674 


Federal  aagjatwr  /  Vol.  62,  No.  21  /  Friday,  January  31.  1997  /  Proposed  Rules 


ISS 


and  for  the  transpcnt  and  termination  of 
long  distance  should  conveige.  As  a 
legal  matter,  however,  transport  and 
tanninaticm  of  local  trafBc  by  an 
incumbent  LEC  are  di&rent  services 
from  access  service  provided  by  that 
incumbent  LEC  for  long-distance 
telecommunications.  Transport  and 
terminatian  of  local  traffic  are  governed 
by  251(b)(5)  and  252(d)(2),  whUe  access 
charges  for  interstate  long-distance 
traffic  are  governed  by  sections  201  and 
202  of  the  Act. 

10.  This  Commission  has  previously 
examined  the  impact  of  state-led 
reforms  in  New  Yorii  and  DUnois  on  the 
existing  access  charge  rate  structures, 
and  has  concluded  that  some  interim 
modifications  to  the  incumbent  LECs' 
rate  structures  were  warranted  where 
states  had  implemented  market-opening 
measures  similar  to  those  mandated.by 
the  1996  Act.  The  Commission 
ctmcluded  that  competitive 
developments  in  the  New  York  Qty, 
Chicago,  and  Grand  Rapid^  LATAs 
justified  oanting  NYNEX  and 
Ameriteui  limited  waivers  of  our  access 
charge  rules  to  allow  them  to  recover 
the  lie  on  a  geographically  deaveraged 
basis  and  to  bulk  bUl  some  of  their 
common  line  costs  rather  than 
recovering  them  through  the  per-minute 
OCL  charge. 

11.  hi  addition  to  their  criticisms  of 
the  access  charge  rate  structures,  OCCs, 
in  particular,  have  insisted  that  the  rate 
levels  of  access  charges  are  excessive 
and  must  be  reduced.  ATftT  asserts,  for 
instance,  that  the  current  average  per- 
minute  access  rates  of  the  BCX^s  are 
nearly  seven  times  the  forward-looking 
economic  cost  of  providing  that  service, 
and  that  total  interstate  access  charges 
collected  today  from  interexchange 
carriers  exceed  forward-looking 
economic  cost  by  $11  billion,  or  70 
pooent  of  the  total.  IXCs  argue  that,  if 
access  prices  are  allowed  to  nmain  at 
current  levels,  they  will  foce  an 
anticompetitive  disadvantage  both  in 
the  local  exchange  market  and  in  the 
interexchange  market  whenever  an 
incumbent  LEC  also  provides 
interexchange  services. 

12.  hi  the  Notice  of  Proposed 
Rulemaking  portion  of  this  item,  we 
initiate  a  comprehensive  review  of  our 
interstate  access  charge  regime.  We 
propose  a  series  of  reforms  to  the 
existing  access  charge  rate  structure 
rules  that  are  designed  to  eliminate  the 
inefficiencies  summarized  above.  CXir 
goal  is  to  end  up  with  access  charge  rate 
structures  that  a  competitive  market  for 
access  services  would  produce. 

13.  We  also  outline  in  this  item  two 
pocsible  approaches  for  addressing 
claims  that  existing  access  charge  levels 


are  excessive,  for  establishing  a 
transition  to  access  charges  that  more 
closely  reflect  economic  costs,  and  for 
deregulating  incumbent  LEC  exchange 
access  services  as  competition  develops 
in  the  local  exchange  and  exchange 
access  maricet  The  first  is  a  maricet- 
based  approach  imder  which  we  would 
-  rely  on  potential  and  actual  competition 
from  new  facilities-based  providers  and 
entrants  purchasing  unbundled 
elements  to  drive  prices  for  interatate 
access  services  toward  economic  cost. 
Under  this  approach,  we  would 
gradually  relax  and  ultimately  remove 
existing  Part  69  fate  structure 
requirements  and  Part  61  restrictions  on 
rate  level  changes  as  marketplace  forces 
provide  the  discipline  on  incumbent 
LEC  access  prices  that  our  rules  are 
currently  needed  to  apply.  The  second 
is  a  more  prescriptive  approach  to 
access  refonn  under  wrhich  this 
Commission  would  specify  the  nature 
and  timing  of  the  changes  to  the  existing 
rate  levels.  These  approaches  could  be 
employed  singly  or  in  combination.  We 
emphasize,  however,  that  under  either 
approach,  our  ultimate  goal  is  the 
same — adoption  of  revisions  to  our 
access  charge  rules  that  will  |Mter 
competition  for  these  services  and 
enable  marketplace  forces  to  eliminate 
the  need  for  price  regulation  of  these 
services. 

14.  Under  the  maricet-based  approach 
to  access  reform,  we  propose  two 
intermediate  phases,  each  of  which 
would  require  an  incumbent  LEC  to 
demonstrate  that  certain  circumstances 
exist  in  order  to  obtain  greater  pricing 
flexibility  than  the  current  rules  permit. 
We  also  propose  that  an  incumbont 
LEC's  access  services  be  deregulated, 
that  is,  removed  from  price  cap  and 
tariff  regulation,  once  they  are  subject  to 
substantial  competition.  At  the  first 
phase,  an  incumbent  LEC  would  have  to 
show  that  its  local  market  has  been 
opened  to  competition  and  potential 
rivals  are  able  to  enter  through  any  of 
the  three  avenues  mandated  by  the  1996 
Act — ^interconnection,  unbtmdled 
network  elements,  and  resale.  We  ask 
whether  an  incumbent  LEC  making  such 
a  showing  should  be  permitted  to 
deaverage  geographiraUy  its  rates  for 
interstate  access  services,  to  offer 
volume  and  term  diaooimts,  and  to  offer 
contract-based  tariff  offerings  for 
interstate  access.  We  also  a^  whether 
new  services  should  be  deregulated  at 
that  phase.  At  the  second  phase  in  our 
market-based  approach,  an  incumbent 
LEC  would  have  to  show  that  it  feces 
actual  competition  in  the  local  exchange 
marketplace.  We  ask  whether,  at  that 
phase,  we  should  wlimin^ita  service 


categories  within  baskets,  permit 
incumbent  LECs  to  engage  in 
differential  pricing  of  access  to 
residential,  single-line  business,  and  - 
multi-line  business  customers,  and 
eliminate  mandatory  rate  structures  for 
local  switching  and  transport.  We  also 
seek  comment  on  combining  the 
trunldng  and  traffic-sensitive  baskets  at 
that  stage. 

15.  A  second  option  for  access  reform 
is  a  more  prescriptive  approach. 
Marketplace  forces  alone  may  not  be 
sufficient  to  drive  access  rates  to 
forward-looking  ectmomic  costs.  Und» 
this  approach,  we  ask  whether  we 
should  require  incumbmt  LECs  to  move 
prices  for  interstate  access  in  their 
service  areas  to  more  economically- 
efficient  levels  pursuant  to  rules 
adopted  in  this  proceeding.  As  with  a 
maiicet-based  approach,  we  also  propose 
under  this  prescriptive  approadi  that 
we  remove  incumbent  LEC  access 
services  subject  to  substantial 
competition  from  price  cap  and  tariff 
regulation. 

16.  In  Section  D,  below,  we  seek 
comment  on  issues  affecting  the  scope 
of  this  proceeding.  In  Section  m,  we 
propose  changes  to  our  existing 
interstate  access  charge  rate  structures 
to  make  them  more  conducive  to 
economic  efficiency.  We  also  discuss  in 
Section  in  the  reassignment  of  certain 
network  facilities  costs  that  imder 
currrait  rules  are  allocated  to  the 
Transport  Interconnection  Charge  for 
recovery.  In  Section  IV,  we  summarize 
our  two  basic  approaches  to  access 
refonn  and  propose  eliminating  price 
cap  and  tariff  regulation  for  services 
subject  to  substantial  competition.  We 
also  there  seek  comment  on  whether 
and  when  one  approach  or  the  other  is 
preferaUe,  or  if  a  combination  of  these 
approaches  should  be  used,  and  also, 
how  such  a  combined  approach  should 
be  structured.  In  Section  V,  we  discuss 
in  detail  a  market-based  approach  to 
access  reform.  In  Section  VI,  we  outline 
a  more  prescriptive  approach  to  access 
reform. 

17.  In  Section  Vn,  we  first  discuss 
adjustments  to  the  current  interstate 
access  charge  regime  that  may  be 
required  due  to  actions  taken  in  the 
Federal-State  Universal  Service  Joint 
Board  proceeding.  We  also  raise  in  that 
section  the  issue  of  whether  there  is  a 
significant  difference  between 
embedded  incumbent  LEC  costs 
currmtly  allocated  to  the  interstate 
jurisdiction  and  recovered  through 
access  charges,  and  the  forward-looking 
economic  costs  of  interstate  access.  To 
the  extent  that  implementation  of  access 
charge  reform  is  expected  to  cause  a 
significant  reduction  in  incumbent  LEC 
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access  revenues  froiii  current  levels,  we 
seek  comment  on  whether  such  LECs 
are  entitled  or  should  be  permitted  to 
recover  some  or  all  of  that  difference 
through  a  temporary  special  recovery 
mechanism. 

18.  In  Section  Vm,  we  seek  comment 
on  possible  additional  changes  to  oiu 
access  charge  rules  that  may  be 
necessary  to  make  them  compatible 
with  the  competitive  market  envisioned 
by  the  1996  Act,  including  whether 
there  is  any  special  need  for  regiilating 
terminating  interstate  access  service  and 
"open-end"  services,  whether  provided 
by  inaunbent  LECs  or  new  entrants.  We 
also  discuss  possible  changes  to  our 
existing  treatment  of  the  use  by 
interstate  information  service  providers, 
such  as  Internet  service  providers,  of 
incumbent  LEG  switched  access 
networks  to  originate  interstate  traffic. 
In  Section  DC,  we  issue  a  Report  and 
Order  implementing  the  changes  to  the 
LEG  price  cap  rules  discussed  above 
that  were  proposed  in  the  Second 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  No.  94-1,  Further  Notice 
of  Proposed  Rulemaking  in  GG  Docket 
No.  93-124,  and  Second  Further  Notice 
of  Proposed  Rulemaking  in  GC  Docket 
No.  93-197,  60  FR  49539  (September  26, 
1995)  (Price  Gap  Second  FNPRM). 

19.  Finally,  in  Section  X,  we  issue  a 
Notice  of  Inquiry  to  examine 
fundamental  issues  about  the 
implications  of  usage  of  the  public 
switched  network  by  information 
service  and  Internet  access  providers. 

B.  Background 

1.  Regidation  of  Interstate  Exchange 
Access  Service 

20.  For  much  of  this  centiuy,  most 
telephone  subscribers  obtained  both 
local  and  long  distance  services  from 
the  same  company,  the  pre-divestiture, 
integrated  Bell  System,  owned  and 
operated  by  AT&T.  Although  some 
telephone  subscribers  received  local 
telephone  service  from  non-Bell 
independent  companies,  AT&T  still 
provided  long  di^anoe  service  to  these 
customers.  AT&T  compensated  its  Bell 
Operating  Gomi>any  subsidiaries  for 
originating  and  terminating  interstate 
calls  throi^  revenue  division 
arrangements  and  compensated  the 
independent  companies  for  access 
pursuant  to  settlement  agreements.  In 
the  1970s,  MQ  and  other  IXGs  (then 
called  "other  comnum  carriers,"  or 
OGCs)  began  to  provide  switdied  long 
distance  services  in  competition  with 
AT&T  Long  Lines  by  attaching  their 
own  switches  to  lool  business  lines 
purchased  &x»n  the  inaunbent  LECs 
and  reselling  AT&T  services.  In  1979. 


AT&T  and  the  OCCs,  under  Commission 
supervision,  entered  into  a 
comprehensive  interim  agreement, 
known  as  Exchange  Network  Facilities 
for  Interstate  Access  (ENFIA),  to  replace 
the  local  business  rates  with  a  different 
set  of  rates  AT&T  would  charge  OCCs 
for  originating  and  terminating 
interstate  traffic  over  the  facilities  of  its 
local  exchange  affiliates.  AT&T  Long 
Lines  continued  to  compensate  its  local 
exchange  affiliates  and  the  independent 
exchange  carriers  for  the  use  of  their 
facilities  pursuant  to  their  division  of 
revenues  and  settlements  arrangements. 
Following  a  lengthy  proceeding,  the 
Commission  in  1983  adopted  uniform 
access  charge  rules  that  govern  the 
provision  of  interstate  access  services  by 
all  incumbent  LECs,  BOCs  as  well  as 
independents. 

21.  The  costs  that  incumbent  LECs 
recover  through  interstate  access 
charges  are  determined  by  a  multi-step 
process.  Inciunbent  LECs  first  record  all 
their  booked  expenses  and  their  cost  of 
investment  in  the  accounts  prescribed 
by  the  Commission's  Part  32  Uniform 
System  of  Accoimts  (USOA).  They  next 
divide  the  recorded  investment  and 
expenses  between  regulated  and 
noiuegulated  services,  pursuant  to  Part 
64  of  our  Rules.  Inaunbent  LECs  then 
divide  regulated  expenses  and 
investment  betMreen  state  and  interstate 
jurisdictions  pursuant  to  the  separations 
procedures  contained  in  Part  36  of  the 
Commission's  rules.  Incumbent  LECs 
then  apportion  their  regulated  interstate 
costs  among  the  interstate  access  and 
interexchange  service  categories. 
Finally,  to  recover  their  access  costs, 
incumbent  LECs  charge  DCGs  and  end 
users  for  access  services  in  accordance 
with  the  Part  69  access  charge  rules  and, 
for  incumbent  LECs  under  price  cap 
regulation,  with  the  provisions  of  the 
Part  61  price  cap  rules. 

22.  Commentators  have  pointed  out 
that,  because  each  of  these  divisions  of 
costs  ocous  pursuant  to  regulation 
rather  than  through  operation  of  a 
competitive  marketplace,  these 
divisions  are  subject  to  distortions.  In 
particular,  conunentators  have  focused 
on  the  separations  process,  which 
apportions  costs  between  the  intrastate 
and  interstate  jurisdictions.  These 
commentators  suggest  that  separations 
allocation,  in  particular  allocation  of 
common  plant,  reflects  not  only 
economic  considerations,  but  also 
public  policy  oonsideiations  related  to 
imiversal  service  and  the  desirability  of 
low  local  rates.  To  the  extent  these 
allocation  decisions  have  resulted  in 
greatOT  allocations  to  interstate  services 
than  would  be  economically  justified. 


these  distortions  flow  through  Parts  69 
and  61  into  access  charges. 

23.  Part  69  establishes  two  basic 
categories  of  access  services:  special 
access  services  and  switched  access 
services.  Special  access  services  do  not 
use  the  local  switch;  they  use  dedicated 
&cilities  that  run  directly  between  the 
end  user  and  the  IXC's  point  of  presence 
(POP).  By  contrast,  switched  access 
services  use  the  local  exchange  switch 
to  route  originating  and  terminating 
interstate  toll  calls.  The  special  access 
category  includes  a  wide  variety  of 
services  and  facilities,  such  as  wideband 
data,  video,  and  program  audio  services. 
The  Commission  does  not  prescribe 
specific  rate  elements  for  special  access 
services  in  Part  69.  Part  69  does, 
however,  establish  specific  switched 
access  elements  and  a  mandatory 
switched  access  rate  structure  for  each 
element  tailored  to  the  nature  of  each 
service  in  order  to  promote  competition 
in  the  interexchange  services  market 
and  eliminate  discrimination  within  or 
among  services.  In  general,  we  have 
attempted  to  move  toward  rate 
structures  that  create  incentives  for  the 
most  efficient  utilization  of  all 
telecommunications  facilities.  These 
elements  generally  correspond  to  the 
components  of  switched  access  service, 
as  shown  in  Figiire  1. 

24.  Interoffice  transmission  services, 
known  as  transport  services,  carry 
interstate  switched  access  traffic 
between  an  IXC's  POP  and  the  end 
office  that  serves  the  end  user  customer. 
Incumbent  LEG  transmission  facihties 
that  carry  interstate  traffic  between  an 
IXC's  POP  and  the  incumbent  LEG  end 
office  serving  the  POP  (called  the 
serving  wire  center  or  SWC)  are  known 
as  entrance  facilities.  Part  69  requires 
incumbent  LECs  to  impose  flat-rate 
charges  on  DCGs  to  recover  the  costs  of 
entrance  facilities.  Incumbent  LECs 
currently  ofier  two  types  of  interstate 
switched  transport  service  between  a 
SWC  and  an  end  user's  end  office. 
Under  the  first  service,  direct-trunked 
transport,  calls  are  transported  between 
the  SWC  and  the  end  office  by  means  of 
a  direct  trunk  that  does  not  pass  through 
an  intervening  switdi.  To  recover  the 
costs  of  direct-tnmked  transport 
fodlities.  Part  69  requires  incumbent 
LECs  to  impose  a  flat-rate  charge  on 
DCGs.  The  second  service,  tandem- 
switched  transport,  routes  calls  fit>m  the 
SWC  to  the  end  office  through  a  tandem 
switch  located  between  the  SWC  an^ 
the  end  office.  Traffic  travels  over  a 
dedicated  circuit  from  the  SWC  to  the 
tandem  switch,  and  then,  over  a  shared 
circuit  that  carries  the  calls  of  many 
different  DCGs,  from  the  tandem  switch 
to  the  incumbent  LEG  end  office.  For 


4676 


Federal  Reguter  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Proposed  Rules 


ISS 


tandem-switched  transport.  Part  69 
prescribes  a  per-minute  tandem- 
switching  charge  and  a  per-minute 
transmission  charge  assessed  on  KCs. 

25.  Inctmibent  L£C  end  offices  serving 
end  u^ers  switch  interstate  traffic 
between  the  transport  trunks  carrying 
traffic  to  and  from  the  IXC  POPs  and  the 
end  users'  local  loops.  Our  Part  69  niles 
require  inomibent  LECs  to  recover  the 
costs  of  the  local  switch  through  a  per- 
minute  local  switching  charge  assessed 
on  DCCs.  Part  69  also  requires 
incumbent  LECs  to  impose  a  per-minute 
TIC  on  interstate  switched  access  traffic. 
We  note  that  an  incumbent  LEC's 
provision  of  transport  and  local 
switching  for  terminating  interstate 
traffic  is  functionally  the  same  as  its 
provision  of  transport  and  termination 
service  under  the  1996  Act. 

26.  Finally,  incumbent  LECs  assess 
end  users  a  flat  end  user  commcm  line 
charge  (EUCL),  also  known  as  the 


subscriber  line  charge  (SLC),  to  recoup 
part  or  all  of  the  local  loop  costs 
{dlocated  to  the  interstate  jurisdiction. 
The  SLC  currently  may  not  exceed  the 
lesser  of  the  actual  interstate  loop  cost, 
or  $6  per  month  for  multi-line  business 
customers  and  $3.50  for  residential  and 
single-line  business  customers.  In 
addition,  IXCs  are  assessed  a  per-minute 
CCL  charge  to  recover  the  remaining 
interstate  allocation  of  loop  costs  that  is 
not  recovered  through  SLCs.  DCCs  with 
at  least  .05  percent  of  the  total  common 
lines  presubscribed  to  DCCs  in  all  study 
areas  are  also  assessed  Universal  Service 
Fund  and  Lifeline  service  charges  based 
on  each  DCCs  share  of  presubsoibed 
access  lines.  In  addition.  Part  69 
identifies  several  other  charges, 
including  those  for  signalling  and 
database  queries. 

27.  The  specific  access  charges 
currently  assessed  on  interexchange 
carriers  and  end  users  under  our  rules 


vary  among  incumbent  LECs  because 
their  embedded  costs,  on  which  access 
charges  (even  for  price  cap  incumbent 
LEC^s)  are  based,  vary  bom  state  to  state. 
Significant  differences  in  factors  that 
afiiact  a  carrier's  cost  of  providing 
service,  such  as  the  topography  and 
population  density  of  its  service  area, 
are  reflected  in  different  prices  for 
access  service. 

28.  The  total  regulated  revenues  of 
Class  A  incumbent  LECs  by  service  rate 
elements  are  shown  in  Table  1,  below. 
As  indicated  there,  more  than  25 
percent  of  the  incumbent  LECs'  total 
regulated  revenues  are  derived  fit>m 
interstate  access  services.  In  addition,  of 
the  $11.9  billion  in  interstate  switched 
access  revenues  that  incumbent  LECs 
recover  firom  DCCs,  approximately  90 
percent  ($10.8  billion)  is  recovered 
through  per-minute  charges  (i.e.,  CCL, 
TIC,  and  local  switching]. 


Table  i.—  Class  a  Incumbent  Local  Exchange  Carriers'  1995  Total  Regulated  Revenues 

[InbMofis] 


MBTStals  RawsnueK 

Subscriber  Line  Charge 

Per-Minule  Switched  Access  Ctiaiges: 

Canier  Common  Line 

Transport  Intorcormeclion  Charge . 

Local  SwMcNng  (and  other  T-S)  ... 


ToW  Per-finute  Switched  Access  Charges  . 

Transport  (FacMas)  _».......„ ,,,..., 

Special  Access ,„,„„,„„ „,^,^ 


Tow  Intarstats  Access  Reverwes 
Intrastate  Revenues: 

Basic  Local  Exchange  Service 

Intrastate  Access  „ „.... 

Other  Mraatale  Services 

ToW  Intrastate  Revenues 

Total  Regiiatad  Revenues _.. 


$7.1 


3.7 
42 


10.8 
1.1 
3.1 
0.3 
1.0 


23.4 

32.0 

7J 

28.0 


29.  Tlie  Part  61  price  cap  rules  give 
incumbent  LECs  that  are  subject  to  price 
cap  regulation — generally  the  largest 
incumboit  LECs— a  degree  of  flexibility 
in  establishing  the  actual  levels  of  their 
access  rates.  Incumbent  LEC  price  cap 
regulation  is  designed  to  promote 
economic  efficiency  by  easing 
restrictions  on  overall  profits  while 
setting  price  ceilings  at  reasonable 
levels.  The  incumbent  LEC  price  cap 
plan  is  designed  to  simulate  some  of  the 
effidency  incentives  found  in 
competitive  markets  and  to  act  as  a 
transitional  regulatory  scheme  until  the 
advent  of  actual  competition  makes 
price  cap  regulation  unnecessary.  Price 
cap  regulation  encourages  incumbent 


LECs  to  improve  their  efficiency  by 
harnessing  profit-making  incentives  to 
reduce  costs,  invest  efficiently  in  new 
plant  and  facilities,  and  develop  and 
deploy  iimovative  sorvice  ofbrings. 

30.  The  price  cap  rules  split  intrastate 
access  services  into  three  discrete 
groups,  called  baskets.  Two  baskets  are 
further  grouped  into  narrower  service 
categories  and  subcategories.  Price  cap 
incumbent  LECs  have  some  ability  to 
raise  and  lower  the  charges  for  elements 
or  services  that  are  included  in  the  same 
basket  as  long  as  the  actual  price  index 
(API)  for  the  basket  does  not  exceed  the 
price  cap  index  (PCI)  for  that  basket 
Hiis  pricing  flexibility  is  limited  by 
banding  rules  that  establish  separate 


upper  and  lower  pricing  bands  for  each 
service  category  or  subcategory  within  a 
basket.  The  price  cap  for  each  basket 
and  the  pricing  bands  for  each  service 
category  and  subcategory  are  adjusted 
annually  based  on  defined  formulas. 
The  price  cap  rules  place  services 
subject  to  different  competitive 
pressures  into  different  baskets,  aervice 
categories,  and  service  subcategories. 
These  measiires  limit  the  incumbent 
LECs'  ability  to  offset  reductions  in 
service  prices  that  are  subject  to 
competition  with  increases  in  service 
prices  that  are  not  subject  to 
competition. 
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2.  The  1996  Telecommunications  Act 

31.  The  1996  Act  seeks  to  open  for  all 
carriers  the  local  and  long  distance 
telecommimications  maricets  to 
competition  by  removing  economic, 
regulatory,  and  operational 
impediments  that  have  protected 
monopolies  in  the  local  exchange 
market.  The  1996  Act  requires 
incumbrait  LECs  to  open  their  netwroriu 
to  competition,  and  permits  the  BOCs, 
upon  meeting  certain  conditions,  to 
enter  the  interLATA  market  within  their 
respective  service  areas.  The  1996  Act 
also  requires  the  Commission  to  forbear 
from  applying  any  regulation  or  any 
provision  of  the  Ccnnmunications  Act  to 
telecommunications  carriers  or . 
telecommimications  services,  or  classes 
thereof,  if  the  Commission  determines 
that  certain  specified  conditions  are 
satisfied.  The  Commission  must  forbear 
if  the  Commission  determines:  (1)  That 
enforonnent  of  the  r^ulation  or 
provision  is  not  necessary  to  ensure  that 
the  charges,  practices,  classifications,  or 
regulations  l^,  for,  or  in  connection 
with  that  telecommimications  carrier  or 
service  are  just  and  reasonable  and  are 
not  unjustly  or  unreasonably 
discriminatory;  (2)  that  enforcement  is 
not  necessary  for  the  protection  of 
consiuners;  and  (3)  that  forbearance 
consistent  with  the  public  interest.  The 
forbearance  authority  applies  to  all 
provisions  of  the  Communications  Act, 
except  the  provisions  added  by  the  1996 
Act  relating  to  interconnection  and  BCX] 
entry  into  long-distance  services. 

a.  Local  Competition.  32.  The  local 
competition  provisions  of  the  1996  Act 
added  new  sections  251,  252,  and  253 
to  the  Communications  Act.  Section  251 
establishes  general  interconnection 
obligations  for  all  telecommunications 
carriers,  delineates  further  obligations 
for  LECs,  and  prescribes  additional 
requirements  for  incumbent  LECs. 
Secticms  251(c)(2)  and  (c)(3)  require  that 
incumbent  LECs'  "rates,  terms,  and 
conditions"  for  interconnection, 
unbundled  networic  elements  be  "just, 
reasonable,  and  nondiscriminatory  in 
accordance  with  *  *  *  the  requirements 
of  sections  251  and  252."  Section  252 
generally  sets  forth  the  procedures  that 
state  commissions,  incumbent  LECs, 
and  new  entrants  must  follow  to 
implement  the  requirements  of  section 
251  and  establish  specific 
interconnection  arrangements.  Finally, 
Section  253  bars  state  and  local 
regulations  that  prohibit  or  have  the 
e^tct  of  prohibiting  entities  from 
offering  telecommimications  services. 

33.  "nie  terms  and  conditions  under 
v^ch  such  facilities  and  services  are 
made  available  by  incumbent  LECs  may 


be  the  subject  of  negotiated  agreements 
between  an  incumbent  LEC  and  a 
requesting  carrier.  If  an  incumbent  LEC 
and  requesting  carrier  are  unable  to 
reach  a  negotiated  agreement,  eitho* 
party  may  ask  a  state  to  arbitrate  the 
disputed  issues. 

34.  As  required  by  the  1996  Act, 
incimibent  LECs  must  provide 
interconnection  and  nondiscriminatory 
access  to  netwoii^  elements  on  an 
unbimdled  basis.  In  implementing  the 
Act.  we  identified  the  following 
minimum  set  of  network  elements  that 
incumbent  LECs  must  provide  to 
requesting  telecommimications  carriers, 
many  of  which  are  analogous  to 
interstate  access  rate  elements:  Network 
interface  devices;  local  loops;  local  and 
tandem  switches  (including  all  software 
features  provided  by  such  switches); 
interoffice  transmission  facilities; 
signalling  and  call-related  database 
facilities;  operations  support  systems 
and  information;  and  operator  and 
directory  assistance  facilities.  States 
may  require  unbundling  of  additional 
elements. 

b.  Universal  Service.  35.  Section  254, 
added  by  the  1996  Act,  for  the  first  time 
codifies  the  role  of  universal  service  in 
federal  telecommunications  regulation. 
Section  254  directs  the  Commission  to 
commence  a  proceeding  to  implement 
sections  254  and  214(e)  of  the  Act,  and 
to  refer  such  proceeding  to  a  Federal- 
State  Joint  Bcwrd.  The  Joint  Board  was 
given  nine  months  to  make 
recommendations  to  the  Commission, 
including  a  definition  of  the  services  to 
be  supported  by  federal  universal 
service  support  mechanisms  and  a 
timetable  for  the  implementation  of 
such  recommendations.  We  initiated  the 
Joint  Board  proceeding  in  March  1996, 
and  the  Joint  Board  issued  its 
Recommended  Decision  in  November 
1996. 

36.  The  1996  Act  established  several 
requirements  for  federal  universal 
service  support  mechanisms.  The 
Commission,  after  receiving  the 
recommendations  of  the  Joint  Board,  is 
to  designate  specific  services  for  federal 
universal  service  support.  Such  support 
is  to  be  available  for  the  provision, 
maintenance  and  upgrading  of  fedlities 
and  services  for  wbddi  the  support  is 
intended,  and  not  for  other  purposes. 
Such  support  is  to  be  available  to  all 
eligible  telecommunications  carriers. 
Such  support  is  to  be  explicit,  and,  as 
the  Conference  Report  makes  clear,  shall 
not  be  implicit.  Such  support  is  also  to 
be  funded  on  an  equitable  and  non- 
discriminatory basis  by  all 
telecommunications  carriers  that 
provide  interstate  telecommunications 
services. 


37.  In  its  Recommended  Decision,  the 
Federal-State  Joint  Board  concluded  that 
several  universal  service  medianisms 
currently  implemmted  through  the 
jurisdictional  separations  and  access 
charge  structures  must  be  replaced  or 
modified  in  order  to  meet  the  Act's 
requirements  that  support  mechanisms 
be  explicit,  specific,  predictable  and 
sufficient  to  preserve  and  advance 
universal  service.  Accordingly,  the  Joint 
Board  recommended  that  changes  be 
made  to  the  high  cost  assistance  fund, 
and  that  the  Dial  Equipment  Minutes 
(DEM)  weighting  proffam  and  Long 
Term  Support  (LTS)  be  phased  out. 
eliminated,  and  replaced  by  a  new 
explicit  universal  service  mechanism.  If 
the  Commission  adopts  the  Joint  Board's 
recommendations,  our  access  charge 
rules  must  be  adjusted  to  reflect  these 
changes,  to  prevent  incumbent  LECs 
from  recovering  the  same  costs  twice, 
and  to  provide  the  same  subsidies  to 
non-incumbent  LECs  as  are  provided  to 
incumbent  LECs  for  serving  high-cost  or 
low-income  subscribers. 

38.  At  the  same  time,  we  must  also 
examine  other  features  of  our  access 
diarge  system  to  determine  whether 
they  contain  implicit  universal  service 
support,  in  contravention  of  the  Act's 
requirement  that  all  universal  service 
support  be  explicit  and  its  requirements 
as  to  funding  of  federal  universal  service 
support.  In  our  Notice  of  Proposed 
Riuemaking  and  Order  Establishing 
Joint  Board,  61  FR  10499  (March  19. 
1996)  (Universal  Service  NPRM),  we 
asked  whether  the  CCL  charge  is  an 
implicit  universal  service  support 
mechanism.  While  the  Joint  Board  did 
not  reach  this  question,  it  suggested  that 
it  would  be  desirable  for  the  CCL  charge 
to  be  restructured  to  be  collected  on  a 
flat-rate  rather  than  a  per-minute  basis 
because  per-minute  collection  is 
econmnically  inefficient. 

39.  We  continue  to  recognize  that, 
because  of  the  role  that  access  charges 
have  played  in  funding  and  maintaining 
universal  service,  it  is  important  to 
implement  changes  in  the  access  charge 
system  together  with  complementary 
changes  in  the  universal  service  system. 
In  Sections  m.B.,  below,  we  discuss 
whether  the  CCL  charge  must  be 
restructured  to  comply  with  the  Act's 
universal  service  requirements. 

3.  Need  for  Access  Reform 

40.  There  is  a  consensus  among 
virtually  all  participants  in  the 
telecommunications  industry  on  the 
need  to  reform  our  interstate  access 
charge  rules.  IXCs  and  incumbent  LECs, 
for  example,  agree  that  current  per- 
minute  interstate  access  charges  exceed 
economically  efficient  levels  and  that. 
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cooMquently,  per-minute  interstate 
access  charges  must  be  reduced.  They 
differ,  however,  as  to  the  reasons  why 
ouient  charges  exceed  forward-looking 
economic  cost,  the  aggregate  amount  by 
which  current  charges  exceed  economic 
cost,  and  the  effects  of  particular  factors 
(e.g.,  alleged  excessively-long  prescribed 
depreciation  schedules,  separations 
distortions,  strategic  investments,  and 
operational  inefBciency).  They  also 
disagree  on  what  portion,  if  any.  of  the 
diffmnce  between  forward-looking 
economic  cost  and  the  portion  of 
embedded  costs  allocated  to  the 
interstate  jurisdiction  inciunbent  LECs 
should  be  permitted  to  recover. 

41.  Current  access  charges  distal 
competition  in  the  markets  for  local 
exchange  access.  Our  access  charge 
rules  create  incentives  for  DCCs  to 
bypass  the  LEG  switched  access  network 
for  reasons  that  have  nothing  to  do  with 
the  economics  of  operating  an  access 
network.  This  uneconomic  bypass  may 
occur  for  a  variety  of  reasons;  rates  may 
be  too  high,  or  our  access  charge  rules 
may  reqtiire  rates  for  a  LEG  access 
service  to  be  too.  high  in  relation  to  the 
rates  for  an  alternative  LEG  service  or 
for  a  comparable  service  offered  by  an 
alternative  supplier.  InefBdent  entry 
may  occur  if  tne  price  for  a  package  of 
jointly -provided  services  is  above 
economic  cost,  even  if  the  LEG  would 
actually  be  the  most  efficient  provider  of 
the  service.  Conversely,  if  a  package  of 
jointly-provided  services,  including 
access,  is  priced  too  low  because  of 
regulatory  requirements,  efficient  entry 
by  an  otherwise  efficient  provider  may 
be  precluded.  In  either  case,  the  total 
cost  of  teleconunimications  service  will 
not  be  as  low  as  it  could  be  if  all 
services  were  priced  at  economic  levels, 
thereby  providing  accurate  price  signals 
to  all  market  participants.  tUgh  access 
charges  may  also  keep  long-distance 
rates  higher  than  they  would  otherwise 
be,  which  restricts  demand  fcv  service 
and  harms  l(xig-distanca  consiuners.  We 
describe  more  fully  some  of  the  causes 
of  uneconomic  bypass  below. 

42.  Inefficient,  mandatory  rate 
structures  are  one  reason  that  per- 
minute  interstate  access  charges  exceed 
the  economic  cost  of  providinjg  service 
to  certain  customers.  One  example  is  the 
recovery  through  a  per-minute  GCL 
chai^  of  part  of  the  allocated  interstate 
costs  for  incumbent  LECs  to  provide 
local  loops  to  end  users.  Recovering  on 

a  per-minute  basis  the  cost  of  the  local 
loop,  wdiich  is  a  fixed  cost  that  does  not 
vary  with  usage,  results  in  high-volume 
toll  users  paying  charges  to  their  KCs 
that  exceed  the  cost  of  serving  those 
customers,  tvhile  some  low-volume  toll 
users  may  pay  rates  that  are  below  cost. 


Mandatory  per-minute  charges  for  local 
switching,  which  probably  has 
significant  fixed  costs,  also  results  in 
DCGs  paying  access  charges  for  high- 
volume  toll  users  that  exceed  the  cost  of 
serving  those  customers.  Finally,  the 
requirement  that  most  rates  be  averaged 
on  a  "study  area"  basis  [i.e.  generally, 
state-wide)  precludes  incumbent  LECs 
from  setting  rates  to  reflect  cost 
differences  in  high-density  and  low- 
density  areas,  leaving  incumbents 
vulnerable  to  niche  oitry  in  high- 
dmisity  areas,  and  precluding  entry  by 
firms  that  might  otherwise  seek  to  serve 
low-density  areas. 

43.  Assignment  of  costs  to  the  wrong 
elements  may  also  contribute  to  high 
per-minute  interstate  access  rates.  As 
discussed  in  Section  m.E.  below,  the 
TIC  currently  recovers  some  costs  that 
may  be  appropriately  included  in  the 
rates  for  services  in  the  trunking  basket. 
This  also  results  in  higher-volume 
switched  access  toll  users  paying  rates 
that  exceed  cost. 

44.  Incumbent  LECs.  and  to  a  lesser 
degree  others  such  as  AT&T,  argue  that 
another  reason  ciurent  interstate  access 
charges  exceed  forward-looking 
econ(Hnic  cost  is  the  over-allocation  of 
costs  to  the  interstate  jurisdiction  in  the 
separations  process,  which  allocates 
costs  between  the  interstate  and 
intrastate  jurisdictions.  According  to 
these  parties,  the  revenues  now 
recovered  through  interstate  switched 
access  rate  elements  in  the  traffic- 
sensitive  basket  exceed  the  cost  of 
providing  interstate  switched  access 
services,  while  intrastate  rates  do  not 
recover  enough  to  cover  the  economic 
cost  of  providing  intrastate  exchange 
and  exchange  access  services. 

45.  A  major  focus  of  the  KCs.  on  the 
other  hand,  is  the  contention  that 
current  interstate  access  charges  exceed 
economic  cost  levels  because  the 
incumbent  LECs  are  inefficient.  As  a 
result,  they  argue,  the  incumbent  LECs' 
unseparated  rate  base  is  higher  than  it 
should  be.  and  all  prices  in  both  the 
interstate  and  intrastate  jurisdictions 
exceed  economic  cost-based  levels  that 
an  efficient  provider  would  charge. 

46.  Several  parties,  including  AT&T 
and  MCI.  argue  that,  to  the  extent  access 
services  are  not  available  to  KCs  at  their 
forward-looking  econmnic  cost, 
incumbent  LECs  and  their  long-distance 
affiliates  will  have  an  unfair  competitive 
advantage  in  the  market  for  long- 
distance services.  According  to  these 
KCs,  this  is  because  the  incumbent 
LEG'S  affiliate's  efEsctive  cost  of 
obtaining  "in  region"  access  service  is 
the  inoemmtal  cost  that  its  afBliated 
LEG  incurs  in  providing  access.  If  an 
incumbent  LEG  that  also  provides  long- 


distance service  can  charge  unaffiliated  ■ 
KCs  access  prices  that  are  significantly 
higher  than  forward-looking  economic 
cost,  the  KCs  argue  that  the  incimibent 
LEG  may  be  able  to  create  a  "price 
squeeze"  by  raising  rivals'  costs.  Under 
these  circumstances,  the  inomibent  LEG 
affiliate  could  lower  its  retail  price  to 
reflect  its  cost  advantage,  and  competing 
unaffiliated  KCs  would  be  forced  either 
to  match  the  price  reduction  and  absorb 
profit  margin  reductions  or  maintain 
their  prices  at  existing  levels  and  accept 
reductions  in  their  market  shares. 

47.  Additionally,  to  the  extent  that 
unbundled  network  elements  become 
available  from  incumbent  LECs  at 
economically  efficient  prices.  KCs  will 
have  the  ability  to  avoid  paying  access 
charges  by  purchasing  such  elements  to 
provide  both  local  exchange  and 
exchange  access  service  to  end-user 
customers.  KCs  may  also  take  access 
service  from  a  competitive  LEG  that 
either  provides  its  own  facilities  or  takes 
imbundled  elements  from  the 
incumbent  LEG.  The  availability  of 
unbundled  network  elements  at  their 
forward-looking  economic  cost  would 
appear  to  reduce  the  danger  of  a  price 
squeeze  insofar  as  KCs  can  use  those 
elements  to  provide  their  own  access  to 
customers  for  whom  they  are  the  local 
service  provider.  There  may,  however, 
be  limits  on  the  extent  to  which  access 
charges  can  be  replaced  by  unbundled 
elements  in  either  the  short  or  long- 
term,  because  an  KG  may  have  to  take 
access  service  for  those  end-user 
customers  for  which  it  does  not  provide 
local  service. 

48.  Apart  from  any  revisions  to  our 
rules  that  we  may  adopt  in  this 
proceeding,  the  availability  of  this 
alternative  to  interstate  access  service 
may  force  incumbent  LECs  to  move 
their  access  charges  to  more 

-economically  efficient  levels,  and  may 
necessitate  relief  from  mandatory  access 
charge  rate  structures  that  are  not 
economically  efficient.  We  seek  in  this 
proceeding  to  explore  ways  in  which  we 
can  harness  competitive  forces  to 
further  our  efiorts  to  maks  our  system  of 
interstate  access  charges  more 
economically  raticmal  and  compatible 
with  comjpetitive  local  maricets.  We  also 
seek  to  adopt  rules  and  policies  that  will 
facilitate  a  smooth  transition  from  the 
current  system  to  one  that  can  be 
sustained  in  competitive  local  markets. 

n.  Access  Refenn  for  lacmidMnt  Local 
Exchange  Carriera 

A.  Application  of  Reforms  to  Price  Cap 
Carries  and  Non-Price  Cap  Carriers 

49.  Because  our  access  charge  rules 
apply  only  to  dominant  LECs.  the  focus 
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of  this  proceeding  is  refonn  of  our 
access  charge  regime  that  currently 
applies  to  inciunbent  L£Cs.  Although 
many  of  the  reforms  we  propose  in  this 
NPRM  may  be  desirable  chmiges  to  our 
regulation  of  non-price  cap  incumbent 
lECsi  we  are  limiting  the  scope  of  this 
proceeding  to  incumbent  LECs  subject 
to  price  cap  regulation,  with  limited 
exceptions  discussed  below. 

50.  We  note  that  price  cap  regulation 
governs  almost  91  percent  of  the 
interstate  access  charge  revenues  and 
more  than  92  percent  of  the  total 
incumbent  LEC  access  lines.  Currently, 
all  ten  of  the  incumbent  LECs  with  more 
than  two  million  access  lines  and  13  of 
the  17  non-NECA  incumbent  LECs  with 
more  than  50,000  access  lines  are 
subject  to  price  cap  regulation.  The 
remaining  incumbent  LECs  are 
telephone  companies  subject  to  various 
forms  of  rate-of-retum  regulation. 
Therefore,  even  though  this  proceeding 
applies  only  to  price  cap  incimibent 
LECs,  it  would  nonetheless  afiiect  the 
vast  majority  of  all  access  lines  and 
interstate  access  revenues. 

51.  The  need  for  access  reform  is  most 
immediate  for  those  incumbent  LECs 
that  may  soon  be  subject  to  competition 
from  the  availability  of  unbundled 
network  elements.  These  are  primarily 
the  price  cap  incumbent  LECs.  Many,  if 
not  all,  non-price-cap  incumbent  LECs 
may  be  exempt  from,  or  eligible  for  a 
modification  or  suspension  of.  the 
interconnection  and  unbundling 
requirements  of  the  1996  Act.  By 
contrast,  all  inaunbent  LECs  that  are 
ineligible  for  section  251(f)  exemptions, 
suspensions,  or  modifications  are 
inciimbent  price  cap  LECs.  Because  the 
latter  incumbent  LBCs  must  fulfill  the 
section  251(b)  and  (c)  duties  to  provide 
interconnection  and  imbundled 
elements  to  new  entrants,  these 
incumbent  LECs  are  likely  to  face 
significant  competition  in  the  interstate 
exchange  access  market  from  new 
entrants  using  unbimdled  network 
elements  before  the  small  and  mid-sized 
rate-of-retum  inaunbent  LECs  face  such 
competition.  Although  several 
incumbeoit  price  cap  LECs  may  be 
eligible  to  request  suspension  or 
modification  under  section  251(f)(2) 
{e.g..  Qtizens,  FrontiCT,  Aliant.  and 
Sf'^T).  we  note  that  these  LECs  may  not 
receive  state  approval  of  any  such 
petition  for  suspension  or  modification. 
Thus,  we  conclude  that  we  should  focus 
our  efforts  here  on  the  immediate  task 
of  reforming  the  access  charge  regime 
for  price  cap  incumbent  LECs.  We  plan 
to  initiate  a  separate  proceeding  in  1997 
to  undertake  comprehmsive  review  of 
oiir  regulation  of  rate-of-retum 
incumboat  LECs.  That  inquiry  will  take 


up  the  issue  of  whethw  substantial 
changes  in  o\u  Part  69  cost  allocation 
rules  for  the  development  of  access 
charges  for  rate-of-retiun  carriers  are 
needed. 

52.  We  propose,  however,  limited 
exceptions  to  our  decision  to  confine 
this  proceeding  to  price  cap  incxunbent 
LECs.  Specifically,  we  propose  to  apply 
to  all  incumbent  LECs  the  rules 
disoissed  in  Section  Vn.A,  which 
addresses  allocation  of  universal  sovice 
support  to  the  interstate  revenue 
requirement,  and  Sections  III.D  and  E, 
which  propose  reforms  to  the  transport 
rate  structiue,  including  the  TIC. 
Because  rate-of-retum  incumbent  LECs 
will  collect  revenues  from  the  new 
universal  service  support  mechanism, 
we  need  to  determine  in  this  proceeding 
how  these  payments  should  alter  the 
access  charges  currently  assessed  by 
such  incumbent  LECs.  Moreover,  any 
changes  we  adopt  to  the  TIC  pursuant 
to  the  court's  remand  in  Competitive 
Telecommunications  Association  v. 
FCC.  87  F.3d  522  P.C.  Cir.  1996) 
[CompTel  v.  FCQ  shoiild  also  apply  to 
rate-of-retum  incumbent  LECs  because 
their  transprat  rules  were  subject  to  the 
rates  that  were  remanded  by  the  court 
in  that  decision.  In  Section  m.B,  we 
seek  comment  on  whether  we  should 
also  apply  our  proposed  changes  to  the 
conuncm  line  rate  structure  to  rate-of- 
letum  incumbent  LECs.  In  Section 
vm.C,  we  seek  annment  on  updating 
the  Part  69  access  rules  in  light  of 
various  developments.  We  seek 
comment  on  these  tentative  conclusions 
regarding  the  scope  of  this  proceeding. 
We  further  invite  parties  to  comment  on 
the  effect  of  these  proposals  and 
tentative  conclusions  on  small  business 
entities,  including  small  incumbent 
LECs  and  new  entrants. 

B.  Applicability  of  Part  69  to  Unbundled 
Elements 

53.  Pursuant  to  our  jurisdiction  over 
interstate  access  charges  under  section 
201  of  the  Act,  we  tentatively  conclude 
that  unbundled  network  elements 
should  be  excluded  from  the  Part  69 
access  charge  regime,  regardless  of 
whether  the  carrier  that  purchases 
unbundled  network  elements  uses  those 
elements  to  provide  local  exchange 
services  or  exchange  access  services. 
Thus,  when  using  unbimdled  networi^ 
elemmts  to  originate  and  terminate 
interstate  calls,  requesting  carriers 
should  not  be  required  to  pay  the  Part 
69  access  charges  corresponding  to 
those  elements.  The  1996  Act  permits 
telecommunications  carriers  that 
purchase  access  to  unbimdled  network 
elements  from  incumbent  LECs  to  use 
those  elements  to  provide  all 


telecommunications  services  to 
customers,  including  access  in  order  to 
originate  and  terminate  interstate  calls. 
The  1996  Act  in  tum  requires  requesting 
carriers  to  pay  cost-based  rates  to 
compensate  incimibent  LECs  for  all 
such  use  of  the  unbundled  network 
elements.  Thus,  the  requesting  carrier 
has  already  paid  for  the  ability  to     « 
originate  and  terminate  interstate  calls. 
Nothing  in  the  text  of  the  1996  Act 
compek  telecommunications  carriers 
that  use  unbundled  elements  to  pay 
interstate  access  charges,  nor  limits 
these  carriers'  ability  to  use  unbundled 
elements  to  orimnate  and  terminate 
interstate  calls.  Nothing  in  sections  201- 
205  of  the  Act  requires  a  contrary  result 
We  seek  comment  on  this  tentative 
conclusion.  We  also  note  that  the  Part 
69  interstate  access  charge  rules  do  not 
apply  to  the  transport  and  termination 
of  local  traffic  provided  pursuant  to 
section  251(b)(5). 

m.  Rate  Stmctiira  Modificatians 

A.  Overview 

54.  We  tentatively  conclude  that 
several  provisions  in  Part  69  of  our  rules 
compel  incumbent  LECs  to  impose 
charges  for  access  services  in  a  manner 
that  does  not  accurately  reflect  the  way 
those  LECs  incur  the  costs  of  providing 
those  services.  For  example,  gennally 
the  costs  associated  with  the  local  loop 
are  non-traffic-sensitive  (NTS),  but  our 
rules  require  incumbent  LECs  to  recover 
a  portion  of  those  costs  through  per- 
minute  CCL  charges.  Similarly,  at  least 
some  portion  of  the  costs  of  local 
switching  is  NTS,  but  our  rules  require 
incumbent  LECs  to  recover  all  local 
switching  costs  through  per-minute 
charges.  In  these  and  other  cases,  our 
rate  stmcture  rules  do  not  send  accurate 
pricing  signals  to  customers,  and 
consequently,  encourage  inefficient  use 
of  telecommimications  services.  These 
inaccurate  pricing  signals  encoiuvge 
uneccmomic  bypass  of  incumbent  LEC 
facilities  and  could  very  well  skew  or 
limit  the  development  of  competition  in 
the  markets  for  telecommunications 
services.  Furthermore,  these  rates  may 
not  be  sustainable  in  the  long  run  if 
unbundled  network  elements  are  made 
available  at  cost-based  prices  and  used 
to  provide  exchange  access  services. 

55.  We  propose  to  revise  our  rate 
stmcture  requirements  for  switched 
access  service  by  eliminating  some  rate 
stmcture  requirements,  prescribing 
some  new  requirements,  or  a 
combination  of  both.  We  tentatively 
conclude  that,  regardless  of  whidi  of  the 
approaches  to  access  reform  discussed 
in  Section  IV  we  choose,  establishing 
more  economically  rational  rate 
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ttructure  rules  is  a  necessary  first  step 
in  the  new  procompetitive  era.  We  seek 
through  thrae  changes  to  establish  rate 
structures  for  interstate  access  services 
that  send  more  accurate  pricing  signals 
to  both  consumers  and  competitors. 
Below,  we  invite  comment  on  proposals 
for  rate  structure  rule  changes  to  be 
appljpable  to  all  price  cap  inounbent 
L^^s.  Specifically,  we  invite  comment 
on  rate  structure  rule  changes  for 
common  line,  local  switching,  and 
transport.  We  then  seek  comment  on  a 
number  of  proposals  for  phasing  out  the 
transport  interconnection  charge,  and 
on  establishing  rate  structure  rules  for 
SS7  signalling  services.  With  the 
exception  of  the  transport  rule  revisions 
considered  in  Section  in.D,  and  the 
revisions  to  the  TIC  considered  in 
Section  ni.E,  we  propose  applying  the 
rate  structxue  rule  changes  (Usciuised  in 
Section  m  only  to  incumbent  price  cap 
LECs.  As  noted  in  Section  n,  rate 
structure  revisions  for  non-price  cap 
incumbent  LECs  will  be  addressed  in  a 
separate  proceeding. 

B.  Conunon  Une 

1.  Backgroimd 

56.  Common  line  costs  are  the  costs 
associated  %vith  the  line  connecting  the 
end  user's  premises  with  the  local 
switch  that  have  been  assigned  to  the 
interstate  )urisdicticm  through  the 
juriadictioaial  separatians  process.  These 
costs  are  not  traffic-sensitive.  A  portion 
of  the  incumbent  LEC's  common  line 
cocts  are  recovered  through  EUCL 
charges,  also  called  SLCs.  These  charges 
currently  are  limited  to  the  act\ial  cost 
of  the  interstate  portion  of  the  local  loop 
(V  $3.50  per  month  for  residential  and 
single  line  business  users,  and  $6.00  per 
month  for  multi-line  business  users.  The 
remaining  conunon  line  costs,  if  any,  are 
recovered  through  carrier  common  lina 
diaiges.  which  are  per^minute  rates 
impoMd  on  access  customers. 

57.  The  current  common  1^  rate 
structure,  in  which  only  a  portion  of 
commoo  line  costs  are  recovered 
through  flat  monthly  rates,  does  not 
reflect  the  manner  in  whidi  loop  costs 
are  inciirred.  As  a  result,  the  common 
line  rate  structure  forces  incumbent 
LECs  to  recover  costs  in  an 
economically  inefficient  manner,  and  so 
may  cause  inefficient  use  of  the  network 
and  uneconomic  bypass,  as  discussed  in 
Section  III.A,  above.  Furthermore,  in  the 
original  MTS  and  WATS  Mariwt 
Structure,  Third  Repori  and  Order,  CC 
Docket  No.  76-72,  Phase  1,  48  PR  10319 
(March  11, 1983)  (Access  Charge  Order), 
the  Commission  found  that  recovering 
NTS  costs  through  flat  monthly  charges 
impoeed  on  end  users  by  incumbent 


LECs  would  promote  optimal  utilization 
of  telecommunications  fecilities.  The 
Commission  decided  at  that  time, 
however,  to  place  a  limit  on  the  SLC, 
and,  consequently,  required  incxunbent 
LECs  to  recover  the  remainder  of  their 
conunon  line  costs  through  per-minute 
CCL  rates.  The  current  CCL  charge  has 
been  imiformly  criticized  by  both 
inounbent  LECs  and  KCs  because  it 
discourages  efficient  use  of  the  networic 
and  encourages  uneconomic  by]}ass.  We 
invite  comment  below  on  alternative 
common  line  rate  structures. 

2.  Alternative  Methods  of  Recovery  of 
CCL  Portion  of  Subscriber  Loop  Costs 

56.  The  Joint  Board  in  its 
Recommended  Decision  recognized  that 
the  current,  traffic-s«isitive  GCL  charge 
structure  is  economically  inefficient 
because  the  charge  requires  incumbent 
LECs  to  recover  a  non-usage-sensitive 
cost  in  part  through  a  usage-sensitive 
charge.  The  Joint  Board  suggested  that 
the  Commission  change  the  existing  rate 
structure  so  that  incumbent  LECs  are  no 
longer  required  to  recover  any  of  the 
NTS  cost  of  the  local  loop  fix>m  KCs  on 
a  per-minute  basis.  The  Joint  Board 
noted  that  it  would  be  preferable  for 
costs  related  to  the  loop  to  be  recovered 
in  a  manner  that  is  consistent  with  the 
manner  in  which  the  costs  are  incurred. 
Because  the  cost  of  a  loop  generally 
does  not  vary  with  the  minutes  of  use 
transmitted  over  the  loop,  the  Joint 
Board  concluded  that  the  ciurent  CCL 
charge  that  mandates  recovery  of  a 
portion  of  loop  costs  through  per- 
minute  charges  is  an  inefficient  cost- 
recoverv  mechanism. 

59.  We  seek  comment  on  possible 
revisions  to  the  current  CCL  charge 
structure  so  that  incumbent  price  cap 
LECs  are  no  longer  required  to  recover 
any  of  the  NTS  costs  of  the  loop  from 
DCCs  on  a  traffic-sensitive  basis.  One 
possible  alternative,  mentioned  by  the 
Joint  Board,  involves  permitting 
incumboit  LECs  to  recover  the  costs  not 
recovered  from  SLCs  through  a  flat  per- 
line  charge  paid  by  DCCs.  An 
administratively  simple  mechanism  for 
recovery  of  such  a  flat-rate  charge  would 
be  to  assess  it  against  each  customer's 
presubscribed  interoxchange  carrier 
(PIC).  If  carriers  seek  to  pass  on  that 
charge  to  end  users,  however,  such  an 
approach  might  encourage  end  users  not 
to  select  a  PIC.  To  resolve  this  problem, 
the  Joint  Board  suggested  that  the 
Commission  allow  incumbent  LECs  to 
collect  the  flat-rate  charge  that  would 
otherwise  be  assessed  against  the  PIC 
directly  from  any  customer  who  elects 
not  to  choose  a  PIC.  We  seek  comment   ' 
on  this  approach  and  invite  parties  to 
discuss  tlM  potential  problem  created 


when  end-user  customers  have  selected 
PICs  but  use  other  DCCs  for  Internet,  fax, 
interexchange  or  other  interstate 
services  by  "dialing-around"  the  PIC. 

60.  The  Competition  Policy  Institute 
(CPI)  has  suggested  several  other  ' 
alternatives  to  the  per-minute  recovery 
of  interstate  NTS  loop  costs.  For 
example,  interstate  NTS  loop  costs  may 
be  recovered  through  "bulk  billiE^g,"  in 
which  carriers  are  assessed  a  charge 
based  upon  their  percentage  share  of 
interstate  minutes  of  use  or  revenues. 
An  additional  possible  approach  to 
recovering  interstate  NTS  loop  costs  is 
a  "capacity  charge"  assessed  on  carriers 
based  upon  the  number  and  type  of 
trunks  tnat  they  purchase  fit)m  the 
inounbent  LECs.  Alternatively,  LECs 
could  assess  a  "trunk  port  charge"  to 
each  carrier  based  upon  the  niunber  of 
trunk-side  ports,  or  connections  it  has  to 
the  local  switch.  Another  possibility  is 
a  "trunk  port  and  line  port"  charge, 
which  would  be  based  upon  the  number. 
of  trunk-side  ports  and  the  number  of 
line-side  p(»ts.  We  seek  comment  on 
these  approaches  to  recovery  of 
interstate  NTS  local  loop  costs  and  ask 
parties  to  propose  other  efficient 
recovery  medianisms.  We  invite  parties 
to  comment  on  whether  any  chaii^es 
that  we  adopt  to  the  recovery  of 
interstate  NTS  local  loop  costs  for  price 
cap  LECs  should  be  extended  to  rate-of- 
return  LECs,  and  the  relationship  of 
interstate  NTS  loop  cost  recovery  under 
access  charges  to  the  Joint  Board 
Reconunended  Decision.  Interested 
parties  should  address  how  such  an 
extension  to  rate-of-retum  LECs  would 
a£fect  small  business  entities,  especially 
small  incumbent  LECs. 

61.  Parties  should  also  address 
whetha,  in  the  event  that  we  eliminate 
the  SLC  cap  for  lines  used  by  multi-line 
business  customers  and  residential  lines 
beyond  the  primary  residential  line  as 
discussed  below,  we  need  to  adopt  an 
alternative  mechanism  for  recovering 
common  line  costs  currently  recovered 
through  the  CCL  charge  imposed  on 
such  lines.  We  also  s^  comment,  in 
conjunction  with  our  market-based 
approach  to  access  reform,  on  the 
circumstances  under  which  we  should 
grant  LECs  rate  structure  flexibility  in 
their  recovery  of  interstate  conunon  lin« 
costs  from  DCCs.  Interested  parties 
should  also  address  the  extent  to  which 
any  proposed  alternative  recovery 
mechanism  for  recovering  common  Hha 
costs  cunentiy  recovered  through  the 
CCL  charge  will  afiiact  small  business 
entities,  including  small  incumbent 
price  cap  LECs  and  new  entrants. 

62.  Finally,  we  seek  ounment  on 
whether  these  are  any  limitations  on  our 
authority  to  assess  flat-nted  OCL 
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charges  on  DCCs.  In  particular,  we  note 
that  section  254(g)  also  requires  DCCs  to 
charge  their  subscribers  in  rural  and 
high  cost  areas  %vithin  a  state  the  same 
rates  they  charge  to  their  subscribers  in 
urban  areas  in  that  state.  Section  254(g) 
also  requires  DCCs  to  charge  their 
subscribers  in  each  state  rates  no  higher 
than  the  rates  charged  to  subscribers  in 
any  other  state.  Would  this  requirement 
preclude  an  IXC  from  charging  its 
customers  the  flat  monthly  rate  assessed 
for  that  line  if  the  amount  of  that  charge 
varied  among  states,  or  between  urban 
and  rural  areas  within  a  state?  If  so,  do 
conditions  exist  sufBdent  to  require  the 
Commission  to  forbear  from  the 
application  of  section  254(g)  to  IXC 
recovery  of  flat-rate  CCL  charges? 
Parties  should  also  address  the  effiect  of 
section  254(g)  if  CCL  charges  vary 
among  the  states,  but  end-user  rates  may 
not  vary. 

3.  Alternative  Methods  of  Recovery  of 
SLC  Portion  of  Subscriber  Loop  Costs 

63.  In  its  Recommended  Decision,  the 
Joint  Board  determined  that  eligible 
carriers  should  receive  support  for 
designated  services  carried  on  the  initial 
connection  to  a  customer's  primary 
residence  and  single-line  business 
customers.  The  Joint  Board,  however, 
recommended  that  universal  service 
support  should  not  be  provided  for 
multi-line  business  or  residential 
connections  beyond  the  primary 
residential  connection.  The  Joint  Board 
further  concluded  that  the  ciurent  $3.50 
SLC  cap  for  primary  residential  and 
single-line  business  lines  shoiild  not  be 
increased,  but  did  not  state  that  the  SLC 
cap  should  be  maintained  for  multi-line 
business  or  residential  connections 
beyond  the  primary  residential 

.  connection.  Loop  costs  not  recovered 
from  the  current  multi-line  business 
SLCs,  and  SLCs  for  residential  lines  in 
addition  to  the  primary  connection,  are 
jrecovwed  throi^  usage-sensitive  CCL 
charges,  which  in  turn  are  recovered 
firom  toll  users.  Since  end  user 
customers  of  multi-line  business  and 
multiple-line  residential  services  do  not 
necessarily  make  large  numbers  of  toll 
calls,  the  toll  payments  of  these  end 
users  may  not  cover  the  portian  of  loop 
costs  not  recovOTed  throu^  the  SLC. 
Moreover,  toll  rates  are  higher  than  they 
otherwise  would  be.  which  discourages 
demand  for  such  services. 

64.  For  these  reasons,  we  propose  to 
increase  the  cap  on  the  SLC  for  the 
second  and  additional  lines  fior 
residential  customers  and  for  all  lines 
for  multi-line  business  customers  to  the 
per-line  loop  costs  assigned  to  the 
intocstate  jurisdiction.  This  would  allow 
incumbent  LECs  to  recover  interstate 


common  line  costs  for  multi-line 
business  customers  and  for  residential 
connections  beyond  the  primary 
residential  connection  in  a  manner 
consistent  with  the  way  costs  are 
inciured.  Alternatively,  we  could 
eliminate  the  cap  for  multi-line  business 
customers  and  for  residential 
connections  beyond  the  primary 
connection,  especially  wnere  the 
incumbent  LEC  has  entered  into 
interconnection  agreements  and  taken 
other  steps  to  lower  barriers  to  actual  or 
potential  local  exchange  competition. 
Under  that  approach,  we  would  not 
prohibit  an  incumbent  LEC  from 
charging  a  SLC  for  second  and 
additional  lines  for  residential 
ciistomers  and  for  all  lines  for  multi-line 
business  customers  that  exceeds  the  per- 
line  loop  costs  assigned  to  the  interstate 
jurisdiction.  We  emphasize  that  this 
proposal  would  not  affect  the  current 
cap  of  $3.50  on  the  SLC  that  is  charged 
to  a  residential  ctistomer's  primary  line 
and  to  a  single-line  business  ciistomer. 
We  invite  parties  to  conunent  on  this 
proposal.  We  also  invite  parties  to 
comment  on  whether  any  changes  that 
we  adopt  to  the  cap  on  SLCs  for  price 
cap  LECs  should  faie  extended  to  rate-of- 
retiun  LECs,  and  the  relationship  of  any 
such  changes  to  the  Joint  Board 
Recommended  Decision.  Interested 
parties  should  address  how  applying 
such  a  cap  on  SLCs  to  rate-of-retum 
LECs  would  affiBct  small  business 
entities,  especially  small  incumbent 
LECs. 

65.  In  the  event  vre  decide  to  increase 
or  eliminate  the  cap  on  SLCs  for  multi- 
line business  lines  and  residential  lines 
in  additicHi  to  the  primary  line,  we  also 
solicit  comment  on  whether  we  should 
establish  a  transition  mechanism  for  this 
increase,  whether  such  a  transition 
could  be  implemented  consistent  with 
section  254,  and  if  so,  how  long  this 
transition  period  should  be.  We  propose 
establishing  no  transiti(m  period  if  the 
increase  in  the  SLC  is  less  than  one 
dollar,  and  establishing  a  three-year 
transitirai  period  if  the  increase  is  one 
dollar  or  more,  but  we  invite  comments 
on  other  alternatives  in  addition  to 
these. 

66.  Finally,  we  seek  comment  on 
whether  we  ^ould  permit  or  require 
incumbent  LECs  to  deaverage  SLCs  as 
part  of  the  baseline  rate  structure  that 
would  be  imposed  on  all  incmnbent 
price  cap  LECs.  In  particular,  we  note 
that  section  254(e)  requires  us  to  adopt 
only  explicit  support  subsidies  for 
universal  service  support.  We  seek 
comment  on  whether  geographic 
averaging  of  SLCs  is  an  implicit  subsidy 
that  is  iiwonsistent  with  the 
requirements  of  section  254(e),  and  thus 


on  whether  we  are  required  to  deaverage 
SLCs. 

4.  Assessment  of  SLCs  on  Derived 
Channels 

67.  Integrated  services  digital  network 
(ISDN)  services  permit  digital 
transmission  over  ordinary  local  loops 
through  the  use  of  advanced  hardware 
and  software.  ISDN  offers  data 
transmission  at  higher  speeds  and  vnlh    - 
greater  reliability  than  standard  analog 
service.  Most  incumbent  LECs  currently 
ofiier  two  types  of  ISDN  service,  Basic 
Rate  Interface  (BRI)  service  and  Primary 
Rate  Interface  (PRI)  service.  BRI  service 
allows  a  subscriber  to  obtain  two  voice- 
grade-equivalent  channels  and  a 
signalling/ data  channel  over  an  ordinary 
local  loop,  which  generally  is  provided 
over  a  single  twisted  pair  of  copper 
wires.  PRI  service  allows  subscribers  to 
obtain  23  voice-grade-equivalent 
channels  and  one  data  signalling 
channel  over  two  pairs  of  twisted 
copper  wires.  BRI  service  generally  is 
used  by  individuals  and  small 
businesses,  and  PRI  service  generally  is 
used  by  larger  businesses.  LEC  services 
other  than  ISDN  use  derived  channel 
technology  to  provide  multiple  channels 
over  a  single  facihty.  The  LECs  also  use 
derived  channel  technologies  within 
their  networks,  for  example,  to  provide 
cust(Hn«s  with  individual  local  loops. 
In  such  sitxiations,  the  end  user 
generally  is  not  aware  that  the  LEC  is 
using  this  technology. 

68.  In  the  End  User  Ccmunon  Line 
Charges,  CC  Docket  No.  95-72,  Notice  of 
Proposed  Rulemaking,  60  FR  31274 
(June  14, 1995)  QSDN  SLC  NPRM),  we 
noted  that  the  application  of  SLCs  imder 
our  existing  rules  to  ISDN  services  may 
discoiuage  demand  for  these  services, 
and  we  sought  comment  on  whether 
more  than  one  subscriber  line  charge 
should  be  applied  to  ISDN  services,  and 
if  so,  how  many  charges. 

69.  As  shown  in  Table  2  below,  the 
cost  data  submitted  in  response  to  the 
ISDN  SLC  NPRM  indicates  that  the  ratio 
of  NTS  costs  of  BRI  ISDN  to  standard 
analog  service  is  approximately  1.24  to 
1.  The  ratio  of  NTS  costs  of  PRI  ISDN 

to  standard  analog  service,  excluding 
NYNEX's  date,  is  roughly  10.5  to  1.  As 
shown  in  Table  3,  NYNEX's  data  appear 
to  be  outliere  and  are  therefore  excluded 
from  the  calculation  of  the  average  ratio 
for  PRI  ISDN  to  standard  analog  service 
because  the  ratios  of  its  outside  plant 
and  NTS  costs  for  PRI  ISDN  to  standard 
analog  service  are  almost  twice  those  of 
other  incximbent  LECs.  Interested 
parties  filed  their  comments  in  the  ISDN 
SLC  proceeding  prior  to  the  enactment 
of  the  1996  Act.  We  ask  for  comment  on 
the  efiisct  of  the  1996  Act  an 
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detennining  how  many  SLCs  should  be 
applied  to  ISEff4  services.  Finally,  we 


solicit  comment  on  whether  mandatory 
rate  structures  or  rate  caps  should  be 


prescribed  for  I^N  service  or  other 
derived  channel  services. 


TABLE  2.— Ratio  of  Costs  of  Standard  Analog  Service  to  BRI  ISDN  Service 


DOT  ABBThIC   hwbh  «••*•••■• 

NYNEX 

Awsraoe  ratio  of  costs 


'Averages  may  dMfer  due  to  rowving. 


Outside 
planlOoop 
only)  costs 


1:1.07 
1:1.01 
1K).85 
1:1.06 
1:0.80 
*1«.96 


AINTS 
coats 


Table  3.— Ratio  of  Costs  of  Standard  Analog  Service  to  PRI  ISDN  Service 


BelAto«c 

NYNEX  

PacifcBea  . 
US< 


Avaiage  ratio  of  coats 


Oulaide 
plant  Qoop 
only)  costs 


1:5.68 
1:4.13 
1:10.94 
1:4.67 
1:5.33 
•1«.5 


'Averapaa  may  dftor  due  k>  raundkig. 


Outside 
plant  (loop 
only)  costs 
(exdudng 

NYNEX) 


1:5.68 
1:4.13 
excluded 
1:4.67 
1&33 
•1:4.95 


AINTS 
costs 


1:a9 

1:15.80 

127.74 

1A70 

1:10.60 

•1:15.13 


1:1.45 
VAJ3B 
1:123 
1:1.13 
1:1.07 
•1:124 


AINTS 
costs  (ex> 


NYNE 
data) 


1:8.9 

1:15.80 

excluded 

1:a70 

1:10.60 

•1:10.5 


C.  Local  Switching 

70.  The  local  switch  connects  a  call 
coming  in  on  one  line  or  trunk  to 
another  line  or  tnmk  connected  to  the 
switch.  A  local  switch  consists  of  line 
and  trunk  cards,  and  an  analog  or  digital 
switching  sjrstem.  Line  cards  provide 
interfaces  between  subscriber  lines  and 
the  switch.  Trunk  cards  or  "ports" 
provide  interfaces  between  the  switch 
and  interoffice  trunks.  Because  line 
cards,  as  well  as  trunk  cards,  are 
deployed  within  the  central  office,  they 
are  accounted  for  in  the  switching 
accounts  of  the  USOA.  Thrae  costs  are 
therefore  included  in  the  switching 
category  for  separations  and  cost 
aUocation  purposes.  The  central 
processing  porticm  of  the  switch 
performs  the  routing  function  based  on 
the  telephone  numbws  dialed  by  the 
end  user  placing  the  call. 

1.  Non-Traffic-Sensitive  Oiarges 

71.  Currently,  Section  69.106  of  our 
rules  requires  incumbent  LECs  to  charge 
per-minote  rates  for  local  switching.  A 
significant  portion  of  local  switching 
costs,  however,  likely  do  not  vary  with 
usage.  For  example,  the  costs  associated 
with  line  cards  or  line-side  ports  appear 
to  vary  with  the  number  of  loops 
connected  to  the  s«vitch.  not  with  the 
level  of  traffic  over  the  loops.  We 
tentatively  conclude  that  it  is  more 
reasonable  and  economically  efficient  to 


recover  dedicated  line  card  costs 
through  flat  charges.  We  solicit 
comment  on  establishing  a  flat  rate 
element  for  NTS  local  switching  costs. 
We  also  invite  commenters  to 
recommend  methods  of  identifying  line 
card  costs  and  other  NTS  local 
switching  costs. 

72.  The  central  processing  portion  of 
the  switt±,  and  many  trunk-side  ports, 
are  shared  local  switching  facilities 
because  they  are  used  to  carry  the  traffic 
of  several  access  customers,  and  so 
should  be  priced  on  a  usage-sensitive 
basis.  By  contrast,  because  trunks  for 
dedicated  transport  service  are 
dedicated  to  individual  DCCs,  ports  fix- 
dedicated  transport  service  also  appear 
dedicated  to  individual  customers,  and, 
consequently,  the  charges  for  such 
facilities  should  be  flat-rated.  While  flat 
rates  appear  reasonable  for  recovering 
costs  associated  with  dedicated  ports 
and  line  cards,  it  is  not  clear  what  rate 
structure  would  best  reflect  the  mannffl' 
in  M^di  incumbent  LECs  incur  costs 
associated  with  shared  local  switching 
facilities.  If  all  shared  local  switching 
costs  are  driven  by  the  number  of  lines 
and  trunks  served  by  the  switch,  flat 
rates  would  appear  appropriate.  On  the 
other  hand,  usage-sensitive  charges 
might  better  reflect  the  way  incumbent 
LECs  incur  costs  for  shared  local 
switching  facilities.  Finally,  a 
combination  of  flat-rate  and  usage- 
sensitive  charges  may  best  reflect  cost 


causation  principles.  AT&T  and  MCI 
have  argued  that  a  substanflal  portion  of 
local  switching  costs  are  non-usage- 
sensitive,  and  thfr  local  switching  rate 
structure,  therefore,  should  include  both 
usage-sensitive  and  non-usage-sensitive 
rate  elements.  Ameritech  has  stated  that, 
for  a  majority  of  the  switches  in  its 
network,  more  than  40  percent  of 
switching  costs  are  NTS.  We  seek 
comment  generally  on  this  analysis,  and 
on  how  we  should  establish  an 
appropriate,  efficient  rate  structure  for 
switching.  We  note  that  states  may  be 
consider^g  this  same  issue  in  the 
context  of  establishing  rates  for 
unbundled  local  switching,  and  we  seek 
comment  on,  and  analjrsis  of  how.  states 
are  addressing  these  issues  under 
Section  252.a 

2.  Traffic-Sensitive  Charges 

73.  In  the  following  paragraphs,  we 
seek  comment  on  a  niunber  of  specific 
proposals  for  rate  structures  governing 
rates  designed  to  recover  iisage-sensitive 
local  switching  costs.  Interested  parties 
should  discuss  which  of  these  rate 
structure  proposals  most  accurately 
reflect  traffic-sensitive  local  switching 
costs,  and  whether  we  should  permit  or 
require  inomibent  LECs  to  assess  these 
traffic-sensitive  charges.  Parties 
advocating  a  particular  rate  structure 
should  address  all  the  issues  raised  by 
that  approach.  We  also  invite  parties  to 
propose  other  rate  structures. 
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a.  Call-Setup  Charges.  74.  Call  setup 
is  the  process  of  establishing  a  . 
transmission  path  over  whidi  a  phone 
call  will  be  routed.  We  could  permit  or 
require  inciunbent  LECs  to  develop  call- 
setup  charges  if  we  find  that  usage- 
sensitive  charges  might  better  reflect  the 
way  they  incur  certain  costs  for  shared 
local  switching  facilities.  The  per- 
minute  rate  structiue  prescribed  by  Part 
69  for  local  switching  does  not 
separately  address  costs  that  incumbent 
LECs  may  incur  for  call  setup  and 
takedown.  Call-setup  costs  would  be 
incurred  for  each  call  regardless  of  its 
duration  or  whether  it  is  completed. 
Because  no  separate  charge  exists  for 
call  setup,  inciunbent  LECs  must 
recover  these  costs  through  the  per- 
minute  local  switching  charges,  or 
possibly  through  other  rate  elements.  It 
is  possible  that  some  SS7  call-setup 
costs  are  currently  recovered  through 
the  TIC.  Thus,  longer-duration  calls 
recover  a  greater  portion  of  call-setup 
costs  than  shorter  calls  even  if  they  do 
not  impose  greater  call-setup  costs.  A 
per-call  rate  element  for  call  setup 
woiild  more  rationally  reflect  these 
costs. 

75.  In  the  past,  the  Commission  has 
rejected  incumbent  LEC  petitions  for 
waiver  of  Part  69  for  purposes  of 
imposing  a  call-setup  charge,  on  the 
groimds  that  such  proposals  should  be 
considered  in  a  broader  rulemaking. 
Accordingly,  we  now  seek  comment  on 
whether  we  should  pertnit  or  require 
incumbent  LECs  to  include  a  call-setup 
charge  in  their  local  sMitching  rate 
structures.  We  also  request  comment  on 
the  extent  to  which  the  ciurent  local 
switching  rate  element  recovers  costs 
that  vary  with  the  number  of  calls, 
rather  than  their  duration.  Shoidd  a  call- 
setup  charge  apply  to  all  call  attempts, 
or  only  to  completed  calls?  We  seek 
comment  on  whether  incumbent  LECs 
incur  difierent  call-setup  costs 
depending  on  whether  a  call  is 
delivered  via  direct-trunked  or  tandem- 
switched  transport  service,  and  on  the 
difierent  costs  inciured  when 
multifirequency  (MF)  and  SS7  signalling 
are  used  for  call  setup.  Finally,  we 
invite  comment  on  whether  any  of  these 
cost  difiierenoes  should  be  reflected  by 
establishing  different  charges  for 
different  kinds  of  call  setup.  To  the 
extent  that  parties  support  a  separate 
charge  for  SS7  call  setup,  those  parties 
should  explain  how  such  a  charge 
would  be  consistent  with  the  rate 
structure  for  other  SS7  services  we 
discuss  below. 

b.  Peak  and  Off-Peak  Pricing.  76.  We 
could  direct  or  allow  incumbent  LECs  to 
develop  peak  and  off-peak  pricing  for 
shared  local  switching  facilities.  When 


incumbent  LECs  select  the  types  of 
switches  that  they  will  deploy  in  their 
networks,  they  base  their  decisions  on 
the  anticipated  peak  demand.  Thus, 
incumbent  LECs  arguably  should  be 
permitted  to  establish  separate  rate 
elements  for  local  switching  provided 
during  peak  periods  and  off-peak 
periods.  The  peak  prices  would  be  per- 
minute  rates,  and  designed  to  recover 
the  costs  of  additional  capacity  that  an 
inciunbent  LEC  must  install  to  meet  the 
peak  demand.  Because  off-peak  traffic 
requires  no  additional  capacity,  the 
costs  of  this  traffic  are  lower,  and 
accordingly,  the  access  charges  for  that 
traffic  should  be  lower  as  well. 

77.  We  previously  soiight  comment  on 
peak  and  off-peak  pricing  in  the 
Interconnection  Between  Local 
Exchange  Carriers  and  Commercial 
Mobile  Radio  Service  Providers,  CC 
Docket  No.  95-185,  Notice  of  Proposed 
Rulemaking,  61  FR  3644  (February  10, 
1996)  (LEC/CMRS  NPRM),  and 
addressed  those  comments  in  the 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98,  First  Report  and 
Order,  61  FR  45476  (Aug.  29, 1996) 
(Local  Competition  Order).  We 
recognized  in  the  Local  Competition 
Order  that  there  might  be  practical 
problems  with  a  rate  structure  that  had 
different  peak  and  off-peak  pricing. 
Therefore,  we  did  not  mandate  a  peak- 
sensitive  rate  structure  for  unbimdled 
netwoik  elements,  although  we  also  did 
not  preclude  use  of  peak/off-peak 
pricing.  Parties  supporting  requiring 
rather  than  merely  permitting  peak  and 
off-peak  pricing  for  local  switching 
should  explain  why  this  rate  structure  is 
more  suitable  for  access  rates  than  it  is 
for  imbundled  network  elements. 

c.  Current  Rate  Structure.  78.  As 
another  alternative,  we  could  retain  the 
existing  per-minute  local  switching  rate 
structure.  Because  a  significant  portion 
of  local  switching  costs  may  not  vary 
with  minutes  of  use,  however,  the 
existing  rate  structure  may  be  less 
desirable  than  the  other  options 
discussed  above.  We  invite  parties 
supporting  the  current  rate  structure  to 
explain  why  they  believe  that  it 
adequately  reflects  the  manner  in  which 
traffic-sensitive  local  switching  costs  are 
incurred. 

D.  Transport 

1.  Backgroimd 

79.  Transport  service  is  the 
component  of  interstate  switched  access 
service  corresponding  to  the 
transmission  and  switching  of  traffic 
between  inciunbent  LEC  end  offices  and 


IXC  POPs.  Part  69  of  our  rules  requires 
incumbent  LECs  to  develop  charges  for 
transport  service  that  may  not  reflect  in 
some  cases  the  manner  in  which  they 
incur  the  costs  of  providing  these 
services.  Thus,  as  we  disciissed  with 
respect  to  local  switching  charges  above, 
it  may  be  necessary  to  revise  our  Part  69 
rate  structure  requirements  for  transport 
services. 

80.  Since  December  1993,  transport 
has  been  provided  pursuant  to  interim 
rules  that  replaced  the  "equal  charge  per 
unit  of  traffic"  requirement  of  the  MFf. 
We  required  incumbent  LECs  to 
establish  flat  rates  for  (1)  "Entrance 
facilities,"  trans(K)rt  service  &x>m  the 
DCC  POP  to  the  SWC,  and  (2)  "direct- 
trunked  transport,"  transport  service 
from  a  SWC  to  an  end  office  on 
dedicated  facilities  without  switching  at 
a  tandem  switch.  In  addition, 
inciunbent  LECs  were  directed  to 
establish  usage-based  charges  for 
"tandem-switched  transport,"  a 
transport  service  from  the  SWC  to  the 
end  office  that  provides  switching  at  a 
tandem  switch.  The  tandem-switched 
transport  service  charge  includes  an 
interoffice  transmission  charge,  and  a 
charge  for  the  tandem  switch. 

81.  The  initial  rate  levels  for  direct- 
trunked  transport  were  generally 
presumed  reasonable  if  they  were  based 
on  rates  for  comparable  special  access 
services.  Tlie  per-minute  tandem- 
switched  transport  transmission  charge 
was  based  on  assumptions  about 
average  monthly  DSl  and  DS3  usage. 
The  charge  for  the  tandem  switch  was 
initially  set  to  recover  20  percent  of  the 
Part  69  tandem  revenue  requirement. 
Finally,  to  make  the  restructure  revenue 
neutral  initially,  we  required  incumbent 
LECs  to  establish  a  non-cost-based 
transpcnt  interconnection  charge  (TIC), 
to  recover  the  revenue  difference 
between  what  the  LECs  would  have 
realized  under  the  equal  chaige  rate 
structure  and  what  they  would  realize 
bom  the  interim  fedlity-based  transport 
rates,  including  the  remaining  80 
percent  of  the  tandem  revenue 
requirement. 

82.  Subsequently,  in  the  Transport 
Rate  Structure  and  Pricing,  CC  Docket 
No.  91-213,  First  M«norandum 
Opinion  and  Order  on  Reconsideration, 
58  FR  41184  (August  3, 1993)  (First 
Transport  Reconsideration  (Mer),  the 
Commission  required  incumbent  LECs 
to  offer  two  pricing  options  for  tandem- 
switched  transport  service.  First,  an  DCC 
may  purchase  tandem-switched 
transport  at  usage-sensitive  rates  with 
any  mileage  component  computed  on 
the  basis  of  the  distance  between  the 
SWC  and  the  end  office,  regardless  of 
the  actual  physical  routing.  Second,  an 
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KC  may  purchase  direct-tnmked 
transpoit  Detween  the  SWC  and  the 
tandem  o£Bce  and  usage-rated  tandem- 
switched  transport  between  the  tandem 
office  and  the  end  office,  with  any 
tandem-switched  transport  mileage 
component  computed  on  the  basis  of  the 
distance  between  the  tandem  office  and 
the  end  office. 

83.  In  this  section,  we  seek  comment 
on  whether  to  revise  the  facility-based 
components  of  the  transport  rate 
structure.  In  the  following  section,  we 
seek  comment  on  phasing  out  the  TIC. 
Unlike  the  other  rate  structure  rules  we 
consider  in  Section  m,  we  contemplate 
imposing  any  rules  adopted  relating  to 
the  transport  rate  structiue  or  the  TIC  on 
all  incumbent  LECs.  We  propose.'for 
reasons  articulated  in  the  Transport  Rate 
Structxue  and  Pricing.  CC  Docket  No. 
91-213,  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  57  FR 
54717  (November  20. 1992)  (First 
Transport  Order),  that  the  transport  rate 
structure  be  divided  into  three  parts:  (1) 
Charges  for  entrance  facilities;  (2) 
charges  for  direct-tnmked  transport 
service:  and  (3)  charges  for  tandem- 
iwitched  transport  service.  We  seek 
comment  on  adopting  this  basic 
framework  for  the  transport  rate 
structure  rules.  In  OHnmenting  on  the 
transport  vuxies  in  this  section,  parties 
shomd  bear  in  mind  the 
interrelationship  of  these  issues  with 
thoee  relating  to  the  TIC.  which  is 
discussed  in  Secticm  III.E.  below. 

84.  We  also  seek  ounment  here  and 
in  Section  in.E  on  the  issues  remanded 
in  CompTel  v.  FCC,  in  which  the  coiut 
remanoBd  the  Orders  in  which  we 
established  the  trammort  rate  structure 
rules.  The  court  heldthat  we  did  not 
adeqiiately  explain  our  decision  to 
reqidre  inciunbent  LECs  to  charge  a 
non-cost-based  TIC  The  court 
remanded  our  decision  to  set  the 
tandem-based  transport  rate  element  to 
recover  20  percent  of  the  Part  69  tandem 
revenue  requirement  and  to  allocate  the 
remaining  revenue  requirement  to  the 
TIC,  because  the  Commission  did  not 
adequately  explain  why  20  percent 
would  be  more  equitable  than  some 
other  allocation.  The  court  also  found 
that  we  did  not  explain  our  decision  to 
require  incumbent  LECs  to  allocate  a 
greater  proportion  of  overhead  costs  to 
the  tandem-switched  transport 
switching  charge  than  to  direct-tnmked 
transport  service  rates.  We  address  the 
TIC  issue  in  Section  III.E  below,  and  the 
othw  two  remand  issues  in  this  section. 

2.  Entrance  Facilities  and  Direct- 
Tnmked  Transport  Services 

85.  For  entrance  facilities  and  direct- 
tnmked  transport  service,  we  tentatively 


conclude  that  the  transport  rate 
structure  rules  should  mandate  flat- 
rated  charges.  These  transport  facilities 
appear  to  be  dedicated  to  individual 
customers,  and  we  believe  that  flat  rates 
reflect  the  way  inciimbent  LECs  incur 
costs  for  dedicated  facilities.  We  invite 
comment  on  this  tentative  conclusion. 
We  also  seek  conunent  on  whether 
inaunbent  LECs  should  be  permitted  to 
offer  transport  services  differentiated  by 
whether  the  LEC  or  the  DCC  is 
responsible  for  channel  facility 
assignments.  In  the  past,  Ameritech  and 
Bell  Atlantic  have  sought  waivers  of  our 
Part  69  rules  to  offer  such  a  switched 
access  service,  alleging  that  it  would 
permit  them  to  utilize  the  access 
network  more  effidenUy.  We  seek 
comment  on  whether  any  rules  beyond 
those  included  in  the  interim  rules  are 
necessary  to  govern  rate  levels  for  these 
services. 

3.  Tandem-Switched  Transport  Services 

a.  Rate  Structure.  86.  We  present 
several  options  for  the  rate  structure 
associated  with  tandem-svntched 
transport  service  facilities.  The  first 
option  would  maintain  the  interim  rate 
structure's  treatment  of  the  tandem- 
switched  transport  charge,  which  gives 
IXCs  a  choice  of  two  pricing  alternatives 
for  purchase  of  tandon-switched 
transport  service.  DCCs  may  elect  to  pay 
a  single  usage-sensitive  charge,  with 
distance  measured  in  airline  miles  from 
the  SWC  to  the  end  office,  if  applicable. 
Alternatively,  DCCs  may  choose  a  flat- 
rated  charge  for  a  dedicated  facility  frt>m 
the  SWC  to  the  tandem  office,  and  a 
usage-sensitive  charge  for  tandem- 
switched  transport  service  6t>m  the 
tandem  office  to  the  end  office,  with 
mileage  computed  separately  for  the  two 
segments,  if  applicable. 

87.  The  second  option  would 
eliminate  an  DCCs  ability  to  select  the 
first  choice  and  require  incumbent  LECs 
to  assess  flat-rated  charges  for  the  dnniit 
between  the  SWC  and  the  tandem, 
which  typically  is  a  dedicated  circuit, 
and  to  apply  usage-based  rates  to  the 
tandem-to-end  office  link.  This  was  the 
original  transport  rate  structure  the 
Commission  established  in  1983  in  the 
Access  Charge  Order. 

88.  In  conjunction  with  either  of  the 
two  options  for  pricing  tandem- 
switched  transport  service  transmission 
facilities,  we  could  treat  tandem 
switching  similarly  to  one  of  our 
proposals  for  the  local  switching  rate 
structure,  discussed  in  Section  ni.C 
above.  As  with  the  end-office  switch, 
the  tandem  switch  may  include 
equipment  dedicated  to  particular 
customers,  such  as  the  network  ports 
through  which  a  particular  DCCs  traffic 


enters  and  leaves  the  tandem  switch. 
Thus,  we  could  reqxiire  incumbent  LECs 
to  develop  usage-sensitive  charges  for 
shared  facilities  (the  tandem  switching 
functions  and  the  ports  on  the  end  office 
side  of  the  tandem  switch),  and  a  flat- 
rated  charge  for  the  dedicated  ports  on 
the  SWC  side  of  the  tandem  SMritch. 
Alternatively,  shared  tandem  switching 
costs  may  be  driven  by  the  number  of 
trunks  on  the  end-office  side  and  the 
SWC  side  of  the  tandem  switch,  just  as 
shared  local  svtdtching  costs  may  be 
driven  by  the  number  of  lines  and 
trunks  connected  to  the  switch.  If  this 
is  the  case,  then  flat  monthly  rates  may 
better  reflect  shared  tandem  switching 
costs.  Parties  are  invited  to  comment  on 
whether  tandem  switches  differ  in  any 
fundamental  way  fit>m  end  office 
switches  with  respect  to  the  division  of 
costs  associated  with  shared  and 
dedicated  facilities. 

89.  In  addition  to  any  of  the  tandem- 
switched  transport  service  options 
discussed  above,  we  could  permit  or 
require  incumbent  LECs  to  develop  peak 
load  pricing  for  tandem-switched 
transport  service.  Most  small  DCCs  use 
tandem-switched  transport  service  for 
all  or  most  of  their  access  traffic,  while 
larger  DCCs  may  use  tandem-switched 
transport  service  on  relatively  fewer 
routes,  or  may  use  it  only  to  handle 
their  overflow  traffic  diuing  peak  hours. 
Thus,  some  portion  of  tandem  costs  may 
be  attributable  to  the  need  to 
accommodate  this  overflow  traffic  frxnn 
direct-trunked  transport  facilities.  We 
invite  comment  on  whether  to  permit  ot 
require  inciunbent  LECs  to  develop  peak 
and  off-peak  pricing  for  tandem 
switching.  We  also  invite  comment  on 
whether  some  portion  of  tandem 
switching  costs  should  be  recovered 
from  direct-trunked  transport  service 
customers,  if  in  fact  a  portion  of  tandem 
switching  capacity  is  necessary  to  meet 
demand  from  direct-trunked  transport 
customers  diuing  peak  period.  Parties 
advocating  peak  pricing  should  propose 
a  method  to  determine  the  peak  period. 
Because  some  access  customers  may  use 
some  SWC-side  trunks  and  ports  to 
carry  overflow  traffic,  and  the  costs  of 
those  ports  are  not  traffic-sensitive,  flat 
rates  may  better  recover  the  tandem- 
switched  transport  costs  generated  by 
that  overflow  traffic.  We  invite  comment 
on  this  analysis. 

90.  We  seek  comment  on  the  benefits 
and  detriments  of  each  of  the  above 
options  for  reforming  the  tandem- 
switched  transport  rate  structure.  Parties 
are  specifically  asked  to  discuss 
whether  any  of  these  options  accurately 
reflect  the  way  incumbent  LECs  incur 
tandem  switching  costs.  For  example, 
we  seek  comment  on  the  extent  to 
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which  tandem-switched  and  direct- 
tnmked  transport  use  the  same  or 
difCarent  physical  routing,  and  in  light 
of  this,  on  whether  the  distance 
component  of  setting  tandem-switched 
transport  rates  is  most  appropriately 
measured  between  the  SWC  and  the  end 
oCBce,  or  in  two  charges,  one  for  the 
SWC-to-tandem  circuit  and  one  for  the 
tandem-to-end  ofBce  circuit.  We  invite 
parties  to  identify  and  quantify  the 
specific  NTS  costs  associated  with  the 
tandem  switch  that  they  beUeve  are 
currently  recovered  through  the  usage- 
sensitive  tandem  charge.  We  also  invite 
parties  to  suggest  additional  options  for 
the  tandem-switched  transport  charge. 

b.  Rate  Levels.  91.  We  seek  comment 
on  how  to  establish  a  reasonable  tandem 
switching  charge  in  light  of  the  coiut's 
remand.  The  interim  transport 
restructure  rules,  which  the  court 
remanded,  required  inounbent  LECs  to 
base  their  initial  tandem  switching 
charge  on  20  percent  of  the  interstate 
revenue  requirement  for  tandem 
switching,  with  the  remaining  80 
percent  to  be  recovered  through  the  TIC. 
Thus,  both  the  tandem  charge  and  some 
portion  of  the  TIC  were  designed  to 
recover  the  costs  included  in  the 
tandem-switched  transport  revenue 
requirement.  The  Commission  found  in 
the  First  Transptort  Order  that  this 
revenue  requirement  included  some  SS7 
signalling  cost,  in  addition  to  tandem 
switching  costs.  In  Section  m.E,  below, 
we  propose  to  reassign  costs  included  in 
the  TIC  to  those  rate  elements  to  which 
they  are  related,  including  the  different 
transport  rate  elements.  We  seek 
comment  on  what  costs  are 
appropriately  associated  with  the 
tandem  switching  function.  Parties 
commenting  on  this  issue  should 
address  how  their  proposals  are 
consistent  with  the  coiul's  remand 
directives.  We  also  ask  parties  to 
comment  on  whether,  if  we  permit 
dimct-trunked  transport  or  entrance 
facility  rate  structure  options  based  on 
whether  the  chaimel  facility  assignment 
is  done  by  the  IXC  or  the  LEC,  a  similar 
option  should  be  available  for  tandem- 
switched  transport.  We  ask  parties  to 
comment  on  the  interrelationship  of  the 
rate  level  issue  and  how  any  decision  on 
transport  rate  levels  affects  the  options 
for  phasing  out  the  TIC  that  are 
discussed  in  the  following  section. 

92.  The  court  in  CompTel  v.  FCC  also 
directed  us  to  explain  why  we  permitted 
incumbent  LECs  to  load  a  relatively 
large  portion  of  their  transport  overiiead 
costs  to  tandem-switched  transport 
rates,  and  to  base  their  direct-trunked 
transport  oveiiiead  loadings  on  the 
lower  overhead  loading  factors  used  for 
special  access.  Chir  resolution  of  the 


transport  overhead  loadings  issue 
remanded  by  the  coiut  is  also  affected 
by  our  treatment  of  the  TIC.  If  we  decide 
to  reallocate  costs  currently  recovered 
through  the  TIC  to  other  rate  elements, 
this  could  change  the  amount  of 
overhead  costs  allocated  to  both  direct- 
trunked  transport  and  tandem-switched 
transport.  It  is  possible  that  reallocating 
costs  from  the  TIC  to  direct-trunked 
transport  and  tandem-switched 
transport  charges  would  result  in  cost- 
based  direct-trunked  transport  and 
tandem-switched  transput  charges,  that 
is,  direct-trunked  transport  and  tandem- 
switched  transport  charges  that  recover 
a  proportionate  amount  of  overhead 
costs.  Thus,  reallocating  costs  from  the 
TIC  could  contribute  to  correcting  any 
imbalance  in  overhead  cost  allocations 
between  transport  rate  elements.  We 
invite  parties  to  discuss  what  other 
regulatory  requirements  are  necessary  to 
comply  with  the  coiul's  mandate  on 
transport  service  overhead  loadings. 

93.  Fiuthermore,  initial  tandem- 
switched  transport  transmission  rates 
were  presumed  reasonable  if  set  as  a 
weighted  average  of  the  per-minute  cost 
of  DS3  and  DSl  rates  calculated  using 
9000  minutes  of  use  per  month.  We  note 
that  USTA  has  alleged  that  the  number  . 
of  actual  minutes  traversing  tandem 
circuits  is  significantly  below  9000 
minutes  per  month.  We  solicit  comment 
on  whether  we  should  revise  any 
transport  rate  structure  requirement, 
either  as  a  result  of  CompTel  v.  FCC,  or 
for  any  other  reason. 

94.  Finally,  we  solicit  comment  on  the 
relationship  between  our  transport  rate 
structure  rules  and  the  market-based 
access  reform  proposals  we  discuss  in 
Section  IV,  and  on  the  relationship 
between  the  transport  rate  structure 
rules  and  the  prescriptive  access  reform 
proposals  we  discuss  in  Section  V.  Is 
our  goal  of  driving  interstate  access  rates 
to  forward-looking  economic  cost 
consistent  with  retaining  rules 
governing  transport  rate  level 
relationships?  Is  it  possible  to  comply 
with  the  court's  mandate  with  regard  to 
the  tandem  switching  charge  and 
transport  overhead  cost  allocations 
without  retaining  some  rules  governing 
transport  rate  level  relationships? 

E.  Transport  Interconnection  Charge 

1.  Backgroimd 

95.  Under  our  Part  36  separations 
rules,  certain  costs  of  the  incumbent 
LEC  network  are  assigned  to  the 
interstate  jiuisdiction.  The  Part  69  cost 
allocation  rules  allocate  these  costs 
among  the  various  access  and 
interexcbange  services,  including 
transport.  In  the  First  Transport  Order. 


we  restructiued  interstate  transport  rates 
for  inculnbent  LECs.  The  restructure 
created  facility-based  rates  for  dedicated 
transport  services  based  on  comparable 
special  access  rates  as  of  September  1. 
1991,  derived  per  minute  tandem- 
switched  tran^xnt  transmission  rates 
from  those  dedicated  rates,  established 
a  tandem  switching  rate,  and 
established  a  TIC  that  initially  recovered 
the  difference  between  the  revenues 
from  the  new  facility-based  rates  and 
the  revenues  that  would  have  been 
realized  under  the  preexisting  "equal 
charge  rule."  The  TIC  was  intended  as 
a  transitional  measxue  that  initially 
made  the  transport  rate  restructme 
revenue  neutral  for  inciunbent  LECs  and 
reduced  any  harmful  interim  effects  on 
small  DCCs  caused  by  the  restructuring 
of  transport  rates.  Approximately  70 
percent  of  inciunbent  LEC  transport 
revenues  are  generated  through  TIC 
charges,  or  approximately  $2.9  billion 
out  of  $4.0  billion  in  transport  revenues. 

96.  "The  TIC  is  a  per-minute  charge 
assessed  on  all  svdtched  access  minutes, 
including  those  of  competitors  that 
interconnect  with  the  LEC  switched 
access  netwoik  through  expanded 
interconnection.  The  usage-rated  TIC 
increases  the  per-minute  access  charges 
paid  by  IXCs  and  long-distance 
consumers,  thus  artificially  suppressing 
demand  fcH-  such  services  and 
encouraging  customers  to  bypass  the 
LEC  switched  access  network, 
particularly  through  the  use  of  switched 
facihties  of  providers  other  than  the 
inciunbent  LEC.  In  addition,  to  the 
extent  that  any  portion  of  the  TIC 
should  properly  be  included  in  LEC 
transport  rates,  other  than  the  TIC,  the 
TIC  provides  the  LECs  with  a 
competitive  advantage  for  their 
interstate  transport  services  because 
incumbent  LEC  transport  rates  are 
priced  below  cost  while  the  LECs' 
competitors  using  expanded 
interconnection  must  pay  a  share  of 
incumbent  LEC  transport  costs  through 
the  TIC. 

97.  Our  goal  in  this  proceeding  is  to 
estabUsh  a  mechanism  to  phase  out  the 
TIC  in  a  manner  that  fosters  competition 
and  responds  to  the  court's  remand.  The 
resolution  of  the  TIC  issues  is  also 
related  to  the  resolution  of  three  other 
issues.  First,  the  Universal  Service  Joint 
Board  recently  recommended 
establishing  a  universal  service  support 
mechanism.  In  Section  vn.A,  below,  we 
seek  comment  on  how  any  support 
amoimts  should  be  allocated  to  reduce 
intOTState  rates.  Some  of  those  support 
amounts  may  reduce  the  amount  that 
would  otherwise  be  recovered  through 
the  TIC  Second,  the  adoption  of  either 
the  market-based  or  prescriptive 
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approach  to  access  reform  will  establish 
the  extent  to  which  incumbent  LEG 
costs  will  be  recovered  through  Cadlity- 
based  access  charges.  Third,  if  we 
conclude  that  incumbent  LECs  should 
be  permitted  to  recover  some  embedded 
access  costs  for  some  period  in  a 
competitively  neutral  manner,  as 
discussed  in  Section  Vn.B,  below,  some 
of  those  costs  may  be  costs  that  are 
currently  includeid  in  the  TIC. 
Consequently,  resolution  of  these  issues 
may  reduce  the  costs  currently  included 
in  the  TIC. 

98.  As  %ve  discuss  more  fully  below, 
the  costs  now  recovered  in  the  TIC 
could  be  addressed  in  several  different 
ways.  Some  incimibent  LECs  have  urged 
us  to  give  them  significant  pricing 
flexibility  and  allow  market  forces  to 
discipline  the  recovery  of  the  TIC,  either 
alone,  or  in  conjunction  with  a  phase- 
out  of  the  TIC.  A  second  method  of 
eliminating  the  TIC  would  be  to 
quantify  and  correct  all  identifiable  cost 
misallocations  and  other  practices  that 
result  in  costs  being  recovered  through 
the  TIC.  A  third  approach  would  be  a 
combination  of  these  approaches.  For 
example,  we  could  address  directly  the 
most  significant  and  readily-corrected 
misallocations,  and  then  rely  on  a 
mariLet-based  approach  to  reducing 
what  remains  of  the  TIC  Fiiudly,  we 
coidd  provide  for  the  termination  of  the 
TIC  over  a  specified  time  period,  such 
as  three  years. 

99.  We  address  below  some 
explanatioDS  for  the  amounts  in  the  TIC, 
and  then  seek  comment  on  possible 
means  of  reducing  or  wliminnHng  the 
TIC 

2.  Possible  Sources  of  Costs  in  the  TIC 

100.  hi  the  NPRM  included  in  the 
First  Transport  Order,  the  Commission 
sought  comment  on  the  nat\ue  of  the 
costs  included  in  the  TIC  so  that  those 
costs  could  be  reallocated.  Parties  in  the 
Transport  proceeding  and  in  more 
recent  ex  parte  filings  have  offiared 
various  explanations  of  the  composition 
of  the  costs  included  in  the  TIC  We 
summarixe  below  several  of  the  more 
significant  ejqilanations  presented  by 
the  parties.  Our  discussion  of  these 
comments  is  divided  into  two  parts. 
One  group  of  comments  describes  the 
costs  included  in  the  TIC  as  the  result 
of  transport  rate  setting  choices.  The 
other  group  of  comments  describes  the 
costs  as  related  to  potential  cost 
misallocations. 

a.  Transport  Rate  Setting.  101. 
Tandem  Switching  and  SS7  Costs.  In 
the  First  Transport  Order,  we  concluded 
that  the  interim  transport  rate  structure 
should  include  a  tandem  element  that 
would  initially  recover  20  percent  of  the 


interstate  revenue  requirement 
associated  with  the  tandem  switch, 
while  the  remaining  80  percent  of  the 
interstate  revenue  requirement  would  be 
assigned  to  the  TIC.  We  took  this  action 
because  of  our  uncertainty  about  the 
specific  sources  of  the  costs  that  were  in 
the  tandem  switching  revenue 
requirement  and  because  of  our  concern 
about  possible  adverse  impacts  on  small 
and  medium  IXCs  as  the  new  rate 
structure  was  introduced. 

102.  USTA  submits  that  the  portion  of 
the  tandem  interstate  revenue 
requirement  that  is  included  in  the  TIC 
includes  some  costs  incurred  in  the 
provision  of  SS7  signalling,  line 
information  database  (LII^),  and  other 
related  signalling  services.  These  costs 
bear  no  particular  relationship  to  the 
operation  of  the  tandem  svdtch.  As 
disciissed  below,  under  the  interim 
transport  rate  structure,  LECs  recover  a 
portion  of  their  SS7  costs  through  a  flat- 
rated  dedicated  signalling  transport 
tharge  assessed  on  a  per- line  basis  and 

a  flat-rated  STP  port  termination  charge. 
The  costs  associated  with  other 
signalling  functions,  such  as 
transporting  SS7  messages  within  the 
signalling  network,  are  not  recovered 
through  any  facility-based  rate  element, 
having  generally  been  incorporated  in 
the  transport  function,  and  thus  are 
presiunably  embedded  in  the  TIC.  These 
SS7  costs  relate  to  services  used  by  all 
LEC  transport  customera,  and,  in  the 
future,  potentially  to  usere  who  are  not 
LEC  transport  customera.  The  costs 
associated  with  the  provision  of 
signalling  services  are  related  to  the  new 
signalling  rate  elements  discussed 
below,  and  if  we  establish  such 
signalling  rate  elements,  they  wouldnot 
need  to  be  recovered  throiwh  the  TIC 

103.  Tandem-Switched  Transport 
Rate  Setting.  The  Conunission 
employed  several  assumptions  in  setting 
tandem-switched  transport  rates,  which 
USTA  aUeges  understate  the  rates  for 
tandem-switched  transport.  First,  under 
the  interim  transport  rules,  per  minute 
tandem-switched  transport  transmission 
rates  between  the  SWC  and  the  end 
office  were  presumed  reasonable  if  they 
were  based  on  a  weighted  mix  of  DSl 
and  DS3  special  access  rates  and 
assumed  9000  minutes  of  use  per  voice 
grade  circuit  per  month.  USTA  argues 
that  the  Commission's  assumption  of 
9000  minutes  of  use  per  circuit  par 
month  for  tandem-switched  transport 
circuits  resulted  in  tandem-svntched 
transport  rates  that  were  too  low.  It 
contends  that  the  actual  usage  on 
tandem  drcuits  can  be  measured  and 
often  is  far  less  than  the  9000  minutes 
assumed  by  the  Commission.  Second, 
USTA  contends  that  the  use  of  a  per 


minute  tandem-switched  transport 
transmission  rate  from  the  SWC  to  the 
end  office  ignores  that  the  SWC-to- 
tandem  segment  of  tandem-switched 
transput  is  provided  over  a  circuit  that 
is  dedicated  to  an  IXC.  It  argues  that  the 
failure  to  price  the  SWC-to-tandem 
segment  of  tandem-switched  transport 
on  a  flat-rated  basis  led  to  some  of  those 
costs  being  included  in  the  TIC  Third, 
USTA  also  alleges  that  tandem-switched 
transport  uses  low-density  routes 
between  small  end  offices  and  tandem 
switches  and  thus  does  not  use  DS3 
circuits  to  the  same  extent  that  DS3 
circuits  are  used  for  direct-trunked 
transport  service.  Thus,  according  to 
USTA,  the  tandem-switched  transport 
rate  applicable  to  these  low-density 
routes  is  too  low.  Finally,  USTA  asserts 
that  distance-sensitive  tandem-switched 
transport  rates  are  too  low  because  the 
rules  used  airline  miles  from  the  SWC 
to  the  end  office  rather  than  measuring 
distance  through  the  tandem  office. 
Each  of  these  assimiptions  has  been  said 
to  result  in  tandem-switched  transport 
rates  that  produce  revenues  that  are  less 
than  costs,  with  the  difference  being 
assigned  to  the  TIC 

104.  Host-Remote  Trunking  Rate.  The 
interim  transport  rules  require 
incimibent  LECs  to  assess  tandem- 
switched  transport  rates  for  the  carriage 
of  traffic  between  a  host  switch  and  its 
remote.  As  with  the  tandem-switched 
transport  rate  itself.  USTA  argues  that 
the  9000  minutes  of  use  per  circuit 
reflects  more  usage  than  actually 
transits  a  circuit,  and  that  the  trunks  do 
not  exhibit  the  ratio  of  DS3-0S1 
relationship  that  was  employed  in 
setting  the  tandem-switched  transport 
rate.  USTA  contends  that  the  rate 
therefore  does  not  recover  all  the  costs 
of  host-remote  trunking. 

105.  Multiplexing  Costs.  USTA  asserts 
that  the  existing  transport  rates  for 
transmission  facilities  do  not  accoimt 
for  all  multiplexing  costs  in  two 
instances,  and  that  this  results  in  costs 
being  recovered  through  the  TIC  rather 
than  in  appropriate  bdlity-based  rates. 
First,  it  alleges  that  none  of  the 
transmission  rates  reflects  the  cost  of  the 
DSl/DSO  multiplexing  needed  to  access 
those  end  office  switches  that  caimot 
handle  DSl  interfacing,  such  as  analog 
electronic  switches.  Such  switches 
constitute  approximately  25  percent  of 
the  BOG  swritches.  Second.  USTA 
contends  that  the  TIC  also  includes  the 
two  additional  multiplexen  needed  in 
oxda  to  multiplex  a  DS3  circuit  down 
to  a  DSl  level  befcnre  being  switched  at 
die  tandem,  and  then  back  up  to  DS3 
afterward  for  transmission  to  an  end 
office.  To  the  extent  that  analog  tandem 
switdies  exist,  two  additional  DSl/DSO 
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multiplexers  are  needed  to  achieve  the 
voice-grade  interface  with  the  tandem 
switch. 

106.  Direct-Tmnked  Transport  Rate. 
In  the  First  Transport  Order  we 
estabUshed  initial  direct-trunked 
transport  rates  that  generally  were 
presumed  reasonable  if  set  at  the  LECs' 
September  1, 1992,  rates  for  comparable 
special  access  services.  USTA  and  other 
incumbent  LECs  argue  that  this  resulted 
in  costs  being  included  in  the  TIC 
because  fociUties-based  transport  rates 
are  too  low  outside  high-volume,  low- 
cost  areas.  These  LECs  argue  that  high- 
capacity  special  access  is  provided 
primarily  in  high-volume,  low-cost 
areas,  making  special  access  rates  a  good 
surrogate  for  transport  rates  only  in  such 
areas,  lliey  assert  that  transport  in  low- 
volume  areas  has  significantly  higher 
costs  that  are  not  recovered  by  rates  for 
transport  facilities  because  those  rates 
were  based  on  rates  for  special  access 
service,  which  is  more  heavily 
concentrated  in  low-cost  urban  areas 
than  is  transport  SBC,  for  example, 
contends  that  a  study  of  its  interoffice 
facilities  indicates  that  transport  may 
cost  over  five  times  more  in  low-density 
areas  than  in  high-density  areas.  These 
parties  submit  mat  these  higher  costs 
are  included  in  the  TIC. 

b.  Possible  Cost  Misallocations.  107. 
As  we  noted  above,  the  Commission's 
Part  36  separations  and  Part  69  cost 
allocation  rules  assign  costs  to  access 
categories,  including  transport.  Some  of 
these  costs  were  induded  in  the  TIC 
when  it  was  established  in  1993.  Some 
LECs  have  indicated  that  some  of  the 
costs  included  in  the  TIC  result  from 
cost  misallocatioBS  in  these  processes, 
as  described  below. 

108.  Central  Office  Equipment  (COE) 
Maintenance  Expenses.  USTA  alkges 
that  the  TIC  includes  costs  aUocated  to 
transport  by  current  separations  and 
cost  allocation  procedures  that  are 
properly  excluded  from  facility-based 
transport  rates.  For  instance,  the 
separations  rules  allocate  all  expenses 
for  maintaining  central  office  equipment 
(including  droiit  equipment,  switches, 
and  operator  services  equipment)  among 
the  separations  categories  for  circuit 
equipment,  switchi^.  and  operator 
service  on  the  basis  of  the 
apportionment  of  total  COE  investment 
that  is  allocated  to  each  of  those  three 
categories.  The  separations  expense 
allocations  are  then  carried  over  into 
Part  69  and  allocated  among  the 
interexchange  and  access  categories. 
These  parties  contend  that  a  more  cost- 
causative  approach  would  allocate  each 
of  these  three  types  of  expense  based  on 
the  allocation  of  the  investment 
associated  with  that  type  of  expense. 


For  example,  they  would  allocate  circuit 
equipment  maintenance  expenses 
between  the  jurisdictions  and  among  the 
Part  69  elements  based  on  the  allocation 
of  circuit  equipment  investment.  The 
LECs  allege  that  this  change  would 
move  costs  primarily  from  the  TIC  to  the 
local  switddng  category. 

109.  Use  of  Circuit  Terminations  in 
Separating  Costs  Between  Private  Line 
and  Message  Services.  Some  parties 
contend  that  costs  are  included  in  the 
TIC  because  the  separations  procedures 
do  not  allocate  costs  to  special  access 
and  transport  categories  in  the  same 
way,  even  though,  as  we  concluded  in 
the  First  Transport  Order,  the  two 
categories  of  service  use  similar 
faciUties.  Specifically,  these  parties 
argue  that  the  use  of  circuit  termination 
counts  in  allocating  trunlfdng  fiadlities 
under-allocates  costs  to  the  private  line 
separations  category.  This  occurs 
because  a  DSl  drcmt  (which  generally 
carries  24  voice-grade  circuits)  used  for 
private  line  service  is  counted  as  having 
only  two  terminations,  while  a  similar 
circuit  used  for  switched  message 
services  is  counted  as  having  48 
terminations  (two  per  voice-grade 
circuit).  Because  the  Commission  used 
special  access  rates  to  establish  the 
initial  facility-based  transport  rate 
levels,  and  the  TIC  was  derived  from 
those  rates,  any  under-allocation  of 
costs  to  special  access  could  result  in 
the  TIC  containing  costs  that  may  be 
more  appropriately  recovered  through 
facility-based  spedal  access  rates. 

110.  Over-allocation  of  costs  to  the 
interstate  jurisdiction.  Some  parties  also 
allege  that  the  TIC  recovers  costs 
allocated  to  the  interstate  jurisdiction 
that  should  properly  be  allocated  to  the 
intrastate  jurisdiction.  These  parties 
contend  that  such  costs  were  not 
induded  in  the  special  access  rates  that 
were  the  basis  for  the  initial  transport 
rates,  and  that  these  costs  therefore  were 
induded  in  the  TKl 

3.  Possible  Revisions  to  the  TIC 

111.  As  we  have  noted  earlier,  our 
goals  are  to  move  towards  significantly 
more  cost-based  access  rates  and 
competition  in  the  access  and 
interexchange  markets.  The 
development  of  a  competitive  access 
market  will  be  distorted  by  the 
assessment  of  the  TIC  as  a  surcharge  on 
local  switching.  The  TIC  therefore  will 
be  imsustainable.  In  this  section  we 
describe  several  approaches  for  revising 
the  TIC  and  raise  specific  questions 
concerning  the  various  approaches. 

112.  As  discussed  further  below,  one 
approach  to  revising  the  TIC  that  has 
been  suggested  by  some  incumbent 
LECs  would  be  to  give  them  significant 


pricing  flexibility,  thereby  permitting 
them  to  address  the  TIC  problem  in  a 
manner  consistent  with  Uie  dictates  of 
the  market.  These  LECs  argue  that  the 
presence  of  unbimdled  elements  makes 
it  possible  for  competitors  to  reach  all 
customers  inunediately  and  warrants 
significant  pricing  flexibility.  They 
request  various  types  of  pricing 
flexibiUty  now,  including  deaveraged 
rates,  consolidation  of  price  cap  baskets, 
contract  carriage,  and  access  rates  based 
on  end-user  customer  class  distinctions. 

113.  Ameritech  and  NYNEX  have 
made  such  proposals.  Ameritech  fovora 
phasing  the  TIC  down  over  a  short 
transition  period  of  three  to  five  years. 
Under  this  plan,  the  TIC  reductions 
would  not  aSact  the  basket  PQ  and  thus 
rate  increases  for  other  services  would 
be  possible  within  the  current  bounds  of 
the  price  cap  rules.  NYNEX  claims  that, 
if  given  suffident  pricing  flexibiUty  for 
fadhty-based  rates  and  the  TIC,  it  will 
be  able  to  manage  access  pricing  in  a 
way  that  permits  it  a  reasonable 
opportimity  to  recover  its  costs,  while 

minimiring  the  eOsCt  on  the 

competitive  marketplace.  For  example, 
NYNEX  would  deaverage  its  rates 
downward  in  high-density  areas  to 
permit  it  to  respond  to  competition, 
while  leaving  its  other  rates  unchanged 
in  order  to  pemut  it  to  continue 
recovering  the  existing  contribution 
induded  in  those  rates.  NYNEX  does 
not  propose  any  spedfic  phase  out  of 
the  TIC,  because  it  asserts  that  the 
market  will  disdpline  its  pricing 
practices. 

114.  We  ask  parties  to  comment  on 
the  need  for  some  transitional 
mechanisms  given  that  approximately 
seventy  percent  of  interstate  transport 
revenues  are  currently  generated  from 
TIC  charges.  We  seek  comment  on  what 
would  constitute  a  suffident  reason  to 
use  a  transition  mechanism.  For 
example,  should  any  transition  consider 
the  extent  to  which  DCCs  must  make 
significant  adjustments  to  their  network 
configurations  in  response  to  any 
revised  TIC  recovery  methods?  We  also 
seek  comment  on  the  duration  of  any 
transition  period. 

115.  Alternatively,  we  could  revise 
the  TIC  by  quantifying  and  correcting  all 
identifiable  cost  misallocations  and 
other  practices  that  cause  costs  to  be 
induded  in  the  TIC  This  approach 
would  require  difficult,  detailed 
analysis  of  individiial  LEC  cost  data  and 
probably  would  not  provide  an 
explanation  for  all  the  costs  in  the  TIC 
Furthermore,  it  would  undoubtedly 
identify  cost  allocation  problems  that 
we  could  not  remedy  in  this  proceeding 
because  of  the  need  to  refer 
jiuisdictional  costs  allocation  issues  to  a 
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Federal-State  Joint  Board.  Once 
identified  and  quantified,  the  costs 
canpriaing  the  TIC  could  be:  (1)  left  in 
the  TIC  subject  to  market  pressiires;  (2) 
reassigned  to  various  access  services 
(including  transport  fecility-based 
elements)  and  to  nonregulated  activities, 
as  appropriate;  (3)  recovered  in  a 
comiwtitively-neutral  manner  as  a 
matter  of  public  policy;  or  (4)  removed 
from  the  regulated  books  of  account.  In 
evaluating  these  options,  we  would  bear 
in  mind  that  the  incumbent  LECs  are  in 
the  best  position  to  identify  and 
quantify  the  reasons  costs  are  in  the  TIC, 
and  we  Mrould  therefore  place  the 
burden  on  them  to  justify  particular 
treatment  of  TIC  costs.  As  with  the 
preceding  approach,  we  seek  comment 
on  the  need  for,  and  the  duration  of,  any 
transition  period. 

116.  As  a  third  method,  we  could 
combine  the  forgoing  alternatives.  That 
is,  we  could  reassign  some  costs  to 
faciUty-based  elements  when  warranted 
by  forward-looking  cost  indicia  and 
address  the  remaining  costs  in  the  TIC 
through  a  phase-out  methodology. 
Under  this  approach,  we  could,  for 
example,  reassign  those  costs  that  were 
readily  identifiable  and  quantifiable,  or 
necessary  to  respond  to  the  court's 
remand  directives,  and  phase  out  the 
remainder  of  the  TIC  under  either  the 
market-based  or  prescriptive  approach 
to  access  reform.  We  tentatively 
conclude  that  this  approach  better 
serves  the  public  interest  than  would  an 
attempt  to  determine  exhaustively  the 
sources  of  the  costs  included  in  the  TIC 
because  it  is  administratively  simpler, 
and  it  is  likely  that  we  could  not 
establish  the  causes  for  all  the  costs 
included  in  the  TIC.  We  seek  comment 
on  the  relationship  of  this  method  to 
whether  we  select  a  market-based  or 
prescriptive  approach  to  rate  levels,  as 
discussed  furthw  below.  As  with  the 
preceding  two  approaches,  we  seek 
comment  on  the  need  for,  and  the 
duration  of.  any  transition  period. 

117.  Finally,  as  a  fourth  option,  we 
could  establish  a  schedule  under  which 
the  costs  included  in  the  TIC  are  phased 
out  Undo-  this  option,  we  would 
establish  a  fixed  time  period  diuing 
wdiich  incumbent  LECs  could  in 
succeeding  years  recover  a  declining 
portion  of  the  amounts  included  in  the 
TIC.  At  the  conclusion  of  the  period. 
LECs  could  no  longer  recover  any  TIC 
revenues.  In  conj\inction  with  the 
option  of  phasing  out  of  the  TIC.  a  LEC's 
PCIs.  or  SBIs,  could  be  adj\isted  to 
reflect  the  phase-out  of  the  TIC,  or  they 
could  be  left  unchanged.  Again,  we  seek 
comment  on  the  relationship  of  this 
method  to  whether  we  select  a  market- 


based  or  prescriptive  approach  to  rate 
levels,  as  discussed  further  below. 

118.  We  seek  comment  on  the  extent 
to  which  the  above  approaches  to 
revising  the  TIC  will  achieve  the  goals 
of  this  proceeding.  Parties  should 
address  the  relative  merits  of  each,  or  of 
other  approaches  that  they  may  suggest 
In  particular,  they  should  address  how 
eadi  plan  would  accommodate  any 
universal  service  or  residual  cost 
amounts  that  might  be  allocated  to  the 
TIC.  We  also  seek  comment  on  how 
each  of  the  above  approaches  affects 
small  business  entities,  including  small 
LECs  and  new  entrants.  Below,  we 
inquire  about  specific  issues  concerning 
these  approaches. 

119.  In  evaluating  possible 
approaches  to  recovery  of  the  TIC, 
parties  should  address  the  possible 
explanations  set  out  above  for  the  sums 
in  the  TIC,  including  the  reasonableness 
and  significance  of  each  of  the 
explanations.  We  invite  incumbent 
LECs  to  quantify  the  amounts 
attributable  to  each  explanation.  Parties 
presenting  data  to  quantify  amounts  in 
the  TIC  should  include  sufficient  detail 
to  permit  the  Conunission  and 
interested  parties  to  evaluate  the 
procedures  used  and  to  adjust  the 
results,  if  necessary,  to  address  concerns 
raised  in  the  record.  Parties  are  also 
asked  whether  there  are  any  additional 
explanations  for  the  amounts  included 
in  the  TIC.  Parties  should  qiuntify  their 
explanations  to  the  extent  possible. 
Finally,  we  ask  parties  to  comment  on 
whether  any  interstate  costs  are 
included  in  the  TIC  that  the  LECs 
should  be  required  to  write  off  their 
regulated  books  of  account  as  not 
prudently  invested,  no  longer  used  and 
useful,  or  for  some  other  reason.  Any 
party  believing  that  such  costs  exist 
should  explain  why  they  should  be 
written  off.  and  provide  the  legal  basis 
and  methodology  for  doing  so.  In  this 
connection,  they  should  comment  on 
the  approaches  discussed  in  Section 
Vn.B.3,  below  regarding  possible 
disallowances. 

120.  In  Section  V,  below,  we  discuss 
giving  incumbent  LECs  additional 
pricing  flexibility  as  certain  triggos  are 
satisfied.  We  ask  parties  to  comment  on 
the  relationship  of  those  pricing 
flexibility  approaches  to  the  need  for 
pricing  flexibility  in  conjimction  with 
revising  the  TIC  under  any  of  the 
methods  discussed  above,  or  suggested 
by  any  party.  For  example,  because 
some  of  the  costs  in  the  TIC  may  result 
bom  facility-based  rates  not  reflecting 
the  full  costs  of  serving  rural  or  low- 
density  areas,  we  ask  parties  to 
comment  on  whether  deaveraged 
pricing  is  essential  to  the  achievement 


of  our  goals  with  respect  to  the  TIC.  We 
also  seek  comment  on  whether  other 
forms  of  pricing  flexibility  are  essential 
to  reform  of  the  TIC.  We  invite  parties 
to  comment  on  how  any  pricing 
flexibility  needed  for  this  purpose 
would  affect  the  competitive 
development  of  the  Inoader  access 
mari»t.  We  invite  parties  to  comment 
on  whether  any  piulic  policy  reasons 
would  support  retaining  some  costs  in 
the  TIC 

121.  Any  reallocations  that  may  be 
necessary  to  implement  the  elimination 
or  revision  of  the  TIC  will  give  rise  to 
exogenous  cost  adjustments  for  price 
cap  LECs  imder  our  price  cap  rules. 
Parties  therefore  are  asked  to  comment 
on  whether  any  special  exogenous  cost 
adjustment  procedures  are  necessary  to 
adjiist  the  affected  PCIs,  APIs,  or  SBIs. 
Parties  are  asked  to  comment  on 
whether  any  downward  exogenous  cost 
adjustments  resulting  from  access 
reform  should  be  targeted  to  the  TIC.  We 
also  ask  parties  to  comment  on  what 
modifications  to  our  access  charge  rules 
for  rate-of-retum  LECs  are  necessary  to 
address  any  revisions  to  the  TIC  that 
may  be  adopted.  Finally,  we  ask 
whether  any  modifications  to  the  rules 
applicable  to  special  access  services  are 
necessary  to  accommodate  any  of  the 
modifications  discussed  in  th^  section 
oftheNPRM. 

F.  SS7  Signalling 

1.  Background 

122.  SS7  is  the  international  standard 
network  protocol  currently  used  to 
transmit  signalling  information  over 
common  channel  signalling  (CCS) 
netw(»l:s,  and  consequently  those 
networks  are  often  described  as  "SS7 
networks."  The  Part  69  rate  structure  for 
SS7  services  or  facilititi  may  not 
currently  reflect  the  manner  in  which 
incumbent  LECs  incur  SS7  costs,  and  so 
may  skew  the  development  of 
competition  for  SS7  services.  Thorefore. 
we  seek  comment  in  this  section  on 
whether  and  how  to  revise  the  rate 
structure  for  SS7  services. 

123.  SS7  networks  consist  of  high- 
speed packet  switches  and  dedicated 
circuits  that  are  separate  from,  but 
interconnected  wiUi.  the 
telecommunications  networics  over 
which  telephone  calls  are  carried. 
Incumbent  LECs  typically  use  SS7 
networiu  for  three  purposes:  (1)  For  call 
setup;  (2)  to  obtain  information  from 
remote  databases,  such  as  billing 
infonnaticm  that  must  be  obtained  from 
the  line  information  database  (UDB)  to 
datermine  whether  a  calling  card  is 
valid,  or  information  identifying  the 
designated  carrier  of  a  toU-fiBe  800 
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service  subscriber;  and  (3)  to  transmit 
the  infonnation  and  instructions 
necessary  to  provide  custom  local  area 
signaling  services  (CLASS  fBatures). 
gach  as  automatic  call  back  and  caller 
ID.  The  SS7  signalling  networics  will 
also  play  an  important  role  in  the 
implementation  of  intelligent  networii 
(IN)  functionality  in  incimibent  LEG 
networks. 

124.  As  illustrated  in  Figure  2  above, 
inciunbent  LEG  CCS  networks  generally 
include  the  following  basic  components. 
Dedicated  network  access  lines  (DNALs) 
are  dedicated  circuits  that  transmit 
queries  between  incumbent  LECs' 
^gnalling  networks  and  the  signalling 
networks  of  other  carriers,  such  as  KCs. 
The  DNAL  can  be  provided  by  the 
incumbent  LEC  or  by  the  other  carrier, 
although  incumbent  LECs  generally 
provide  the  DNAL  under  their  current 
SS7  tari&.  The  DNAL  is  connected  to 

a  port  on  an  incumbent  LEC's  signal 
transfn  point  (STP),  a  specialized 
padcet  switch  that  p«forms  screening 
and  security  functions,  and  switches 
SS7  messages  within  the  incumbent 
LEC  signalling  network.  Messages 
%yithin  the  incumbent  LEC  signalling 
network  travel  over  signal  transport 
links,  which  are  typically  dedicated  DSl 
circuits.  SS7  messages  are  formulated 
within  the  incumbent  LEC  signalling 
netwoik  at  service  switching  points 
(SSPs).  which  are  generally  end  office 
and  tandem  s%vitches  with  the  necessary 
software.  Finally,  service  control  points 
(SCPs)  are  computer  databases  that 
respond  to  network  signalling  queries 
and  perform  related  functions.  An 
additional  term  that  is  often  used  in 
describing  SS7  networks  is  a  signalling 
point  (SP).  rtbich  refare  to  any  point  on 
an  SS7  networic  that  fonnulates  or 
switches  signalling  queries. 

125.  Under  the  interim  transport  rate 
structure,  incun^ient  LECs  charge  KCs 
and  other  access  customers  a  flat-rated 
charge  (called  "dedicated  signalling 
transport"  in  Part  69  of  the  rules)  for  the 
use  of  dedicated  facilities  to  connect  to 
the  incxunbent  LECs'  signalling 
networks.  This  rate  element  is 
composed  of  two  subelements:  a  flat- 
rated  signalling  link  chaige  for  the 
DNAL.  and  a  flat-rated  STP  port 
termination  charge.  Most  other  SS7 
aigimlling  costs,  including  those  for 
switching  messages  at  the  local  STP,  for 
transmitting  messages  between  an  STP 
and  the  incumbent  LEC  end  office 
switch  or  tandem  switch,  and  for 
processing  and  formulating  signal 
inframation  at  an  end  office  or  tandem 
switch,  are  not  recovered  through 
facility-based  charges,  and  thus  most,  if 
not  all.  of  these  costs  are  presiunably 
embedded  in  the  TIC  and  the  local 


switching  charge.  At  SCPs.  such  as  the 
800  and  UDB  databases,  incumbent 
LECs  typically  assess  a  per-query  chaige 
for  the  retrieval  of  infonnation  and  the 
transmission  of  the  query  to  and  bom 
the  database.  Incumbent  LECs  also 
recover  costs  associated  with  the 
provision  of  certain  signalling 
information  necessary  for  third-parties 
to  offer  tandem  switching  through  the 
"signalling  for  tandem  switching"  rate 
element 

2.  Ameritech's  SS7  Rate  Structure 

126.  On  March  27. 1996,  the  Common 
Carrier  Bureau  granted  Ameri'tech  a 
waiver  to  restructure  the  manner  in 
which  it  recovers  its  SS7  costs.  The  rate 
structure  established  by  Ameritech 
pursiiant  to  that  waiver  recovers  costs 
associated  with  the  provision  of  SS7 
signalling  services  through  four 
unbundled  charges  for  the  various 
functions  performed  by  incumbent  LEC 
CCS  networks:  (1)  Signal  link:  (2)  STP 
port  termination;  (3)  signal  transport: 
and  (4)  signal  switching.  We  invite 
comment  on  using  the  waiver  granted  to 
Ameritech  as  a  model  for  a  revised  SS7 
rate  structiue  for  the  industry  as  a 
whole. 

127.  Signal  Link.  We  seek  comment 
on  whether  costs  associated  with  the 
DNAL— the  dedicated  facility 
connecting  an  SS7  customer's  network 
to  a  dedicated  port  on  the  inciunbent 
LEC's  STP— should  continue  to  be 
recovered  through  a  flat-rated  diAanoe- 
sensitive  signal  link  charge.  Flat-rated 
cost  recoveiy  appears  reasonable 
because  the  IX4AL  is  a  dedicated  circuit 
serving  a  single  SS7  customer,  similar  to 
those  circuits  used  to  provide  special 
access  or  direct-trunked  transport 
Incumbent  LECs'  SS7  customers  could 
provide  their  own  DNAL.  or  purchase  a 
DNAL  from  the  incumbent  LEC  by 
paying  the  signal  link  charge.  We  also 
seek  comment  on  whether  the  signal 
link  shoiild  remain  in  the  transport 
service  categories  in  the  tnmldng  basket. 

128.  STP  Port  Tennination.  We  seek 
comment  on  whether  the  costs 
associated  with  the  dedicated  port  on 
the  incumbent  LEC's  local  STP  that 
connects  to  a  customer's  DNAL  should 
be  recovered  through  a  flat-rated  charge. 
This  charge  would  include  the  portion 
of  costs  nurontly  recovered  through  the 
STP  port  termination  subelement 
associated  with  the  STP  port,  but  not 
the  costs  recovered  through  that 
subelement  today  associated  with  the 
screening  and  switching  functions  of  the 
STP,  which  we  understand  are  not 
performed  by  the  port.  Because  the  STP 
port  tennination  costs  are  dedicated  to 

a  particular  SS7  customer,  we  ask 


whether  they  should  be  recovered  on  a 
flat-rated  basis. 

129.  We  also  seek  comment  oa 
whether  the  STP  port  termination 
element  should  be  placed  in  a  new 
service  category  in  the  traffic-sensitive 
basket  Although  STP  port  termination 
rates  today  are  in  the  same  service 
category  as  the  signalling-link,  these  two 
services  are  subject  to  different 
competitive  conditions.  Specifically, 
although  interccHmectors  can  provide 
their  own  signal  link,  the  STP  port  is 
part  of  the  incumbent  LEC's  STP  and 
therefore  must  be  purchased  from  the 
incumbent  LEC  Consequently, 
inciunbent  LECs  could  o%et  rediu:tions 
in  their  charges  for  the  signal  link  with 
increases  in  the  STP  p<Ht  charges  if  STP 
port  termination  and  the  signu  link 
remained  in  the  same  service  category. 
The  STP  port  tennination  element 
appean  analogous  to  the  dedicated  line 
cards  and  trunk  cards  discussed  in  the 
local  switching  rate  structiue  discussion 
above,  and  therefore  we  seek  comment 
on  whether  it  should  be  placed  in  a  new 
"sigialling"  service  eatery  in  the 
traffic-sensitive  basket.  Recognizing  that 
STP  port  costs  may  be  relatively  small 
oomiwied  to  signal  link  costs,  we  seek 
comment  on  whether  the  benefits  we 
have  identffied  outweigh  the 
administrative  burdens  of  implementing 
such  a  system  and  creating  a  new  price 

cap  service  category.  Anodier         

alternative  would  be  to  remove  the  STP 
port  termination  element,  and  other 
non-competitive  SS7  elements  essential 
for  interconnection,  from  price  caps 
entirely,  as  we  have  done  for  expanded 
interconnection.  We  seek  comment  on 
this  option. 

130.  Signal  Transport.  The  circuits 
that  cany  SS7  queries  between  STPs, 
switches,  and  SCPs  within  incumbent 
LEC  signalling  networics  are  comparable 
to  the  shared  circuits  inciunbent  LECs 
use  to  provide  transport  between  ead 
office  and  t^inriwm  switches.  SS7  queries 
associated  with  many  different  calls 
traverse  the  same  si^ial  transport  links 
simultaneously,  and  so  a  usage-sensitive 
charge  for  these  shared  fadUties  appean 
appropriate.  As  with  signal  switdiing. 
discussed  below,  the  costs  of  signal 
transport  appear  most  closely  related  to 
the  number  of  queries,  and  therefore  we 
seek  comment  on  whether  this  charge 
should  be  assessed  on  a  per-query  basis. 
We  also  seek  comment  on  whether 
incumbent  LECs  should  be  permitted  to 
charge  distance  sensitive  rates  for  signal 
transport,  and  the  appropriate  level  of 
distance  sensitivity  that  should  be 
allowed. 

131.  It  appears  that  signal  transport  is 
a  form  of  transport,  and  therefore  we 
invite  comment  on  placing  this  service 
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in  the  trunking  basket.  We  also  invite 
conunent  on  pladng  signal  transport  in 
the  existing  "signamng  for  tandem 
switching"  service  category.  In  addition, 
interested  parties  may  uscuss  whether 
to  place  this  service  in  a  separate  service 
category  &Y>m  the  signal  lirJc,  because 
the  signal  link  may  be  provided  by  other 
carriers  while  Signal  transport  generaUy 
must  be  performed  by  the  incumbent 
LEG. 

132.  Signal  Switching.  We  seek 
comment  on  whether  costs  related  to 
processing  and  switching  by  the  STP 
should  be  recovered  on  a  per-query, 
usage-sensitive  basis.  These  costs  are 
similar  to  the  costs  incurred  in 
switdiing  telephone  calls  at  end  office 
and  tandem  switches.  Unlike  end  office 
and  tandem  switches,  however,  STPs 
switch  only  data,  and  a  single  call  may 
involve  multiple  instances  of  signal 
switching.  Because  the  costs  associated 
with  signal  switching  relate  more  to  the 
number  of  SS7  queries  switched  than  to 
the  number  or  duration  of  calls,  we  ask 
whether  the  signal  switching  charge 
should  be  assessed  based  on  the  number 
of  SS7  messages  switched.  For  the 
reascMis  we  have  identified  above  in  the 
context  of  central  office  and  tandem 
switching,  we  seek  comment  on 
whether  peak  load  pricing  would  be 
appropriate  for  signal  switching. 

133.  We  propose  to  place  this  service 
in  the  traffic-sensitive  basket.  We 
further  seek  comment  on  whether  to 
place  this  service  in  the  same  service 
category  as  the  STP  port  termination 
charge,  or  whether  to  create  a  new 
service  category  for  signal  switching. 

3.  Other  SS7  Issues 

134.  We  also  invite  parties  to  suggest 
alternative  rate  structures  for  SS7 
signalling.  For  example,  we  permitted 
Ameritech  to  implement  rate  elements 
for  signal  tandem  switching,  signal 
formulation,  and  optional  parameters. 
We  also  seek  comment  on  whether 
incumbent  LECs  should  be  permitted  to 
impose  separate  charges  for  ISDN  User 
Part  (ISUP)  messages,  which  are  used  in 
setting  up  and  taking  down  calls,  and 
Transaction  Capabilities  Application 
Fart  (TCAP)  messages,  which  are  used 
primarily  for  database  queries  and 
CLASS  services  such  as  enhanced  caller 
ID,  or  wdiether  some  other 
differentiation  should  be  made  between 
charges  for  different  types  of  SS7 
messages.  Although  such  differentiation 
could  be  economically  justified  on  the 
basis  of  the  different  average  lengths  of 
ISUP  and  TCAP  queries  (and  therefore 
the  differential  load  they  tend  to  place 
on  the  SS7  network),  we  question 
whether  we  should  do  so  in  the  interests 
of  rate  structure  simplicity.  To  the 


extent  that  parties  contend  that 
differentiated  charges  for  TCAP  and 
ISUP  messages  should  be  adopted,  we 
ask  those  parties  to  provide  specific 
information  and  data  to  support  such  a 
claim.  Parties  that  fovor  an  cdtemate 
structure  are  asked  to  provide  details  of 
any  such  alternatives,  and  to  explain 
how  such  alternatives  would  be 
consistent  with  the  goals  of  this 
proceeding.  In  particular,  we  ask  parties 
to  discuss  ways  in  which  the  SS7  rate 
structure  we  have  proposed  could  be 
simplified.  The  desire  for  rate  structure 
simplicity  may  conflict  with  the  goal  of 
economic  cost-causation,  and  we  seek 
comment  on  the  appropriate  manner  in 
which  we  should  strike  this  balance  for 
SS7  signalling. 

135.  We  seek  comment  on  whether 
the  pricing  for  facility-based  signalling 
rate  elements  should  be  determined 
under  the  price  caps  new  services  test 
As  we  discussed  in  the  Ameritech 
Operating  Companies  Petition  for 
Waiver  of  Part  69  of  the  Commission's 
Rules  to  Establish  Unbundled  Rate 
Elements  for  SS7  Signalling,  although 
the  proposed  SS7  rate  elements  would 
probably  be  considered  restructiu«d 
services  under  oiu  price  cap  rules,  we 
tentatively  omclude  a  requirement  of 
revenue  neutrality  and  the  cost  showing 
specified  under  the  new  services  test 
would  serve  the  public  interest  in  this 
context.  The  different  SS7  elements  are 
likely  to  be  subject  to  different 
competitive  pressures,  and  the  current 
rate  structure  does  not  provide  a 
sufficient  basis,  absent  a  cost  showing 
by  incumbent  LECs,  on  which  to  base 
the  rates  for  these  new  charges. 

136.  Incimabent  LECs  may  need  to 
install  additional  monitoring  equipment 
in  order  to  biU  properly  for  imbimdled 
SS7  services.  Some  inciunbent  LECs 
may  not  currently  have  the  capacity  to 
meter  any  SS7  traffic,  and  some 
inciunbent  LECs  may  only  have  such 
metering  capacity  at  STPs,  not  at 
signalling  points  in  tandem  offices.  We 
seek  comment  on  the  feasibility  and  cost 
of  mandating  a  rate  structiire  for  SS7 
services  that  would  require  inciunbent 
price  cap  LECs  to  install  equipment  for 
metering  SS7  traffic  in  their  networiu. 
We  also  invite  comment  on  whether  and 
the  extent  to  which  the  costs  of  any 
equipment  needed  to  comply  with  our 
proposed  rules  warrant  exogenous  cost 
treatment  under  our  price  cap  rules.  In 
the  800  Database  proceeding.  Provision 
of  Access  for  800  Service,  CC  Docket 
No.  86-10,  Second  Report  and  Order,  58 
FR  7867  (February  10, 1993),  the 
Commission  permitted  incumbent  LECs 
exogenous  treatment  of  the  reasonable 
costs  they  incurred  specifically  to 
provide  basic  800  database  service. 


Unlike  the  rules  we  adopted  in  the  800 
Database  proceeding,  however,  the  SS7 
rules  we  are  contemplating  here  would 
not  require  incumbent  LECs  to  provide 
any  service  they  are  not  currently 
providing.  The  rules  instead  would 
require  incumbent  LECs  to  recover  the 
costs  of  any  SS7  service  thcw  choose  to 
provide  in  a  fashion  that  reflects  the 
way  they  incur  those  costs.  Hius.  the 
costs  of  SS7  metering  equipment  may 
not  warrant  exogenous  cost  treatment. 

137.  We  tentatively  conclude  that, 
under  the  proposal  described  above,  the 
existiiig  charge  incumbent  LECs  assess 
on  third  party  tandem  switching 
providers  (TSPs)  for  the  provision  of 
signalling  codes  necessary  for  those 
TSPs  to  interconnect  their  tandem 
switches  with  incumbent  LEC  transport 
networks  should  be  eliminated  and 
replaced  by  charges  for  the  specific  SS7 
functions  a&ociated  with  providing  this 
signalling  information.  AlUiough  this 
charge  serves  a  particular  purpose,  this 
service  appears  to  use  the  same  basic 
SS7  functions  as  other  signalling 
services.  Thus,  although  the  "signalling 
for  tandem  switching"  service  category 
would  remain  in  the  trunking  basket, 
that  cat^ory  would  include  only  the 
newly-created  signal  transport  element, 
and  would  be  renamed  as  the 
"signalling  transport"  service  category. 
We  seek  comment  on  this  analysis.  Even 
if  we  do  not  eliminate  the  existing 
signalling  for  tandem  switching  charge, 
we  have  proposed  to  place  several  new 
rate  elements  into  the  existing  signalling 
for  tandem  switching  service  category 
that  recover  some  costs  not  related  to 
tandem  switching.  Signal  transport,  for 
example,  recovers  costs  for  signalling 
associated  both  with  tandem-switched 
and  with  direct-trunked  calls.  In  order 
to  avoid  confusion,  we  tentatively 
conclude  that  the  signalling  for  tandem 
switching  service  category  in  the 
trunking  basket  should  be  renamed  as 
the  "signalling"  service  category. 

G.  New  Technologies 

138.  Developments  in  switching  and 
transmission  technology  are  producing 
new  telecommunications  capabilities 
that  offer  the  potential  for  new  services 
and  lower  prices  in  the  future.  These 
include  synchronous  optical  networks 
(SONET),  Asynchronous  Transfer  Mode 
(ATNf)  switching,  and  advanced 
intelligent  networks  (AIN).  We  seek 
comment  on  whether,  and  how,  we 
should  take  these  new  technologies  into 
account  in  adopting  access  charge  rules. 
We  also  invite  parties  to  recommend 
specific  rate  structure  rules  that  would 
reflect  the  manner  in  whidi  incumbent 
LECs  incur  costs  when  providing 
services  using  these  technologies.  We 
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also  seek  comment  on  whether  we 
should  adopt  access  charge  rules  to 
govern  rate  structures  for  services 
employing  any  other  new  technologies. 

IV.  Approaches  To  Access  Rate  Refionn 
and  Deregulatkm 

A.  Different  Approaches  to  Access 
Reform 

139.  Our  overriding  goal  in  this 
proceeding  is  to  adopt  revisions  to  our 
access  charge  nUes  that  will  foster 
competition  for  these  services  and 
eventually  enable  maricetplace  forces  to 
eliminate  the  need  for  price  regulation 
of  these  services.  In  addition  to  the  rate 
structure  changes  disciissed  above,  we 
suggest  in  this  NPRM  two  different 
approaches  to  access  reform — a  maricet- 
based  approach  and  a  more  prescriptive 
approadi.  We  could  adopt  a  mark^- 
based  approach  to  access  reform  under 
which  we  would  let  marketplace 
pressiue  move  interstate  access  prices  to 
competitive  levels.  This  approach  could 
be  implemented  incrementally,  first 
eliminating  certain  regulatory 
constraints  as  incumbent  price  cap  LECs 
demonstrate  through  credible,  verifiable 
evidence  that  the  conditions  necessary 
for  efficient  local  competition  to 
develop  in  their  service  areas  exist. 
Then,  as  incumbent  LECs  show  that 
competition  has  emerged,  additional 
regulatory  constraints,  including 
mandatory  rate  structures,  would  be 
eliminated  to  allow  those  LECs  to  adjust 
their  interstate  access  rates.  Finally, 
when  substantial  competition  has 
developed,  price  regulation  would  be 
eliminated. 

140.  Some  parties,  however,  may 
contend  that  a  market-based  approach 
will  allow  incumbent  LECs  to  continue 
indefinitely  to  assess  inflated  prices  for 
some  or  most  access  services  in  some  or 
most  geographic  areas.  These  parties 
woiUd  urge  us  to  adopt  a  prescriptive 
approach  to  access  reform.  Under  this 
approach,  we  would  require  incumbent 
L^^  to  move  their  prices  to  specified 
levels  and  allow  such  LECs  limited 
pricing  flexibility  imtil  they  can 
demonstrate  they  face  actual 
competition  for  access. 

141.  A  market-based  approach  has  a 
number  of  advantages.  It  creates 
incentives  for  incumbent  LECs  to  act 
quickly  to  open  the  local  exchange  and 
exchange  access  market  to  competition, 
by  making  that  a  condition  for  having 
additional  flexibility  to  respond  to 
•competition  from  facilitiets-based 
competitors.  It  allows  marketplace 
forces,  rather  than  regulation,  to 
determine  how  quickly  prices  move  to 
cost-based  levels.  A  market-based 
approach  also  has  some  disadvantages. 


Marketplace  fiorces  may  not  require 
incumbent  LECs  to  assess  cost-based 
prices  for  access  prices  as  quickly  as  a 
prescriptive  approach.  It  may  also  be 
difficult  to  develop  reliable, 
administratively  dmple  criteria  for 
assessing  evidence  of  competitive  entry 
and  determining  the  existing  regulatory 
constraints  that  should  be  relaxed  based 
on  such  a  showing. 

142.  Conversely,  the  advantages  to  a 
prescriptive  approach  are  that  ihe 
Commission  can  move  prices  to  cost- 
based  levels  quickly  and  avoid  the  need 
to  develop  criteria  for  determining 
whether  competition  is  sufficient  to 
allow  incumbent  LECs  additional 
pricing  flexibility.  The  principal 
disadvantage  to  a  prescriptive  approach 
is  that  it  requires  the  Conunission  to 
make  detailed  determinations  of 
appropriate  price  levels  for  multiple 
services  throiighout  the  country. 
Another  disadvantage  is  that,  in  the 
event  an  inciunbent  LEC  can  show  its 
embedded  costs  are  significanUy  higher 
than  its  forward-looking  costs,  the 
Commission  woiUd  be  required  to 
determine  how  much  of  the  difference 
incumbent  LECs  should  be  given  a 
reasonable  opportunity  to  recover  and 
the  method  ror  that  recovery. 

143.  We  set  forth  below  boUi  a 
market-based  approach  and  a  more 
prescriptive  approach.  We  seek 
comment  on  whether  we  should:  Select 
one  of  the  two  approaches  as  our 
exclusive  method  of  reforming  access 
charges  in  a  manner  that  is  most  likely 
to  lead  to  the  conditions  that  will  en^le 
us  to  deregulate  access  charges;  adc^t 
both  approadies  as  alternatives;  or 
merge  the  two  approaches  in  some 
fashion.  For  example,  if  barriers  to 
competition  are  not  eliminated,  a 
market-based  approach  to  access  reform 
likely  would  not  work.  If  a  maiicet-based 
approach  were  adopted,  we  might 
nonetheless  aetk  to  ensure  that  prices 
move  toward  economic  cost  even 
though  barriers  to  competition  are  not 
eliminated  within  a  reasonable  time  fat 
certain  services  or  in  some  geographic 
areas,  by  adopting  an  alternative 
prescriptive  approach  for  those  services 
or  geographic  areas. 

144.  Commenters  advocating  a  merg«' 
of  both  a  maiket-based  approach  and  a 
prescriptive  approach  shoidd  describe 
how  the  two  approaches  can  be  melded. 
For  example,  what  criteria  should  be 
used  for  determining  whether  to  impose 
prescriptive  access  reform  and  at  what 
time?  How  would  a  combination  of  the 
two  approaches  vmik  if  barriers  to 
competition  were  eliminated,  but  later 
reinstitutad? 

145.  Commenters  proposing  a 
melding  of  both  approaches  should  also 


discuss  any  regulatory  safeguards  that 
may  be  needed.  For  example,  an 
incumbent  LEC  might  face  different 
regulatory  regimes  in  difiierent  parts  of 
its  service  region,  or  for  different  access 
services.  This  may  create  an  incmtive 
for  incumbent  LECs  to  increase  costs 
artificially  for  the  services  or  areas  that 
are  subject  to  prescriptive  regiilation  or 
less  competition.  Incumbent  LEC 
incentives  to  misallocate  costs  in  this 
maimer  would  depend  on  whether  such 
cost  changes  would  affect  incumbent 
LEC  rates  under  prescriptive  regulation, 
and  on  the  magnitude  of  any  such  effect 

146.  We  have  previously  meed  issues 
that  arise  when  an  incumbent  LEC  is 
subject  to  difiierent  regulatory  regimes 
for  different  access  services,  in  the 
context  of  the  BCXIs'  provision  of 
enhanced  services.  Specifically,  the 
Commission  decided  not  to  regulate 
enhanced  services  because  the  maricet 
for  such  services  is  competitive.  The 
Commission  currenUy  employs 
accounting  safeguards  designed  to 
prevent  common  carriers  from  shifting 
costs  from  nonregulated  to  regulated 
services,  without  precluding  them  from 
taking  advantage  of  any  economies  of 
scope.  We  adopted  the  "all  or  nothing" 
rule  in  the  Policy  and  Rules  Concerning 
Rates  for  Dominant  Carriers,  Second 
Report  and  Order,  CC  Docket  No.  87- 
313,  55  FR  42375  (October  19. 1990) 
(LEC  Price  Cap  Order)  to  address  similar 
concerns  about  incvunbent  LECs  shifting 
costs  from  affiliates  governed  by  price 
cap  regulation  to  affiUates  governed  by 
rate-of-retum  regulation.  Should  similar 
safeguards  be  adopted  if  a  combination 
of  market-based  access  reform  and 
prescriptive  access  reform  is  adopted? 
We  also  invite  comment  on  whether 
there  are  any  other  issues  raised  by 
applying  different  regulations  to 
different  services  or  areas. 

147.  We  also  seek  comment  generally 
on  how  incumbent  LEC  provision  of  in- 
region  interLATA  services — either  by 
independent  incumbent  LECs  or 
potentially  by  BOCs  upon  FCC  approval 
imder  section  271 — should  afiiect  our 
choice  of  a  market-based  or  prescriptive 
approach,  or  the  phases  for 
implementing  each  approach. 
Conversely,  we  seek  conunent  on  how 
our  selection  of  a  market-based  or 
prescriptive  approach  should  affiect.  if  at 
all,  our  consideration,  of  BOC 
applications,  for  in-region  provision  of 
interLATA  services.  As  discussed 
earlier  in  Section  LB,  DCCs  argue  that,  to 
the  extmt  access  services  are  not 
available  to  DCCs  at  their  forward- 
looking  economic  cost,  incumbent  LECs 
and  their  long-distance  affiliates  will 
have  an  artificial  competitive  advantage 
in  the  maricet  for  long-distance  services 
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that  may  distort  the  eCfects  of 
competition  and  result  in  inflated  retail 
prices.  We  ask  parties  concerned  about 
■  possible  "price  squeeze"  to  identify 
the  conditions  under  which  we  should 
be  concerned.  We  ask  parties  to 
comment  on  whether  the  availability  of 
unbundled  network  elements  at  their 
forward-looking  economic  cost  would 
reduce  the  danger  of  a  price  squeeze 
insofar  as  KCs  might  use  those 
elements  to  provide  their  own  access  to 
customers  for  whom  they  are  the  local 
service  provider. 

B.  The  Coal-^Dengulation  in  the 
Presence  (^Substantial  Competition 

1.  Objectives 

148.  Regardless  of  the  specific 
approach  that  we  adopt  in  this 
proceeding — market-based,  prescriptive, 
or  Sfune  combination  of  the  two— our 
goal  is  to  foster  the  development  of 
substantial  competition  for  interstate 
access  services.  Once  substantial 
competition  is  present  for  a  particular 
service  in  a  particular  area,  we  propose 
to  remove  that  service  from  price  cap 
and  tariff  regulation  for  that  area. 

149.  Our  plan  to  remove  from  price 
cap  regulation  interstate  access  services 
that  are  subject  to  substantial 
competition  is  consistent  with  prior 
decisions  in  which  the  FCC  gradually 
removed  AT&T's  services  from  price  cap 
regulation.  Our  analysis  of  wheUier 
ATkTt  services  were  subject  to 
substantial  competition  rested  on 
considerations  of  market  share,  demand 
res{>onsiveness,  supply  responsiveness, 
and  AT&T's  pricing  behavior.  We 
recognize,  that  unlike  AT&T,  incumbent 
LECs  control  bottleneck  facilities, 
particularly  the  loop.  Nevertheless,  the 
1996  Act  seeks  to  erode  this  source  of 
mariwt  power  by  reqiiiring  incumbent 
LECs  to  make  unbundled  network 
elements  and  resale  available.  In  view  of 
the  similarities  between  the  structure  of 
and  purposes  behind  the  AT&T  and  the 
LEC  price  cap  plans,  the  analytical 
framework  that  we  used  to  streamline 
AT&Ts  services  would  appear  to  be  an 
appropriate  method  for  e^ctively 
deregulating  incumbent  LEC  services. 
We  also  propose  to  eliminate  tariff  filing 
requirements  for  services  subject  to 
substantial  competition.  We  seek 
comment  on  whether  these  actions  are 
appropriate  under  these  conditions,  and 
whether  we  should  adopt  any  other 
deregulatory  measures  when  an 
incumbent  LEC  service  is  subject  to 
substantial  competition.  Below,  we  seek 
comment  on  the  factors  used  in 
examining  AT&T's  pricing  behavior.  We 
invite  conmient  on  t^ch  of  these, 
alone  or  in  conjunction  with  these  or 


other  factors,  could  be  used  to 
determine  when  to  remove  incumbent 
LEC  access  services  from  price  cap 
regulation. 

150.  We  propose  that  the  substantial 
competition  analysis  should  be 

.  considered  on  a  service-by-service  basis 
so  that,  for  example,  directory  assistance 
could  be  removed  from  price  cap 
regulation  where  substantial 
competition  exists  for  directory 
assistance,  even  if  not  for  local 
switching.  Such  an  approach  is 
consistent  with  our  approach  to 
removing  AT&T's  services  fitjm  price 
cap  regulation,  and  would  allow 
incumbent  LECs  to  price  competitively 
where  competition  has  developed, 
while  not  permitting  incumbent  L£Cs  to 
raise  prices  for  services  for  which 
competition  has  not  developed 
sufficiently. 

151.  We  ask  commenters  to  address 
whether,  instead  of  requiring  the 
presence  of  substantial  competition,  we 
should  remove  from  price  cap 
regulation  services  for  which  the 
inciunbent  LEC  cannot  influence  price 
movements.  There  may  be 
circumstances  in  whic^  incumbent 
LECs  cannot  affect  price  changes  in  the 
market,  even  in  the  absence  of 
substantial  competition.  Our  public 
interest  concern  is  whether  incumbent 
LECs  can  adversely  affect  price 
movements.  Using  such  an  approach 
may  remove  an  incumboit  L£C's 
services  frt>m  ptica  cap  regulation  even 
if  no  competitors  enter  the  market,  but 
the  incumbent  LEC  has  complied  with 
the  requirements  of  the  1996  Act. 

152.  We  further  ask  whether  high- 
capacity  special  access  services,  e.g., 
those  specUd  access  services  offer^  at 
speeds  of  DSl  or  higher,  should  be 
removed  inunediately  bom  price  cap 
regiilation.  Many  incumbent  LECs 
contend  that  for  certain  geographic 
markets  these  special  access  services  are 
already  subject  to  intense  competitive 
pressiires  that  today  discipline 
incumbent  LEC  pricing  of  such  services. 
If  these  allegations  are  correct,  our  pro- 
competitive  goals  could  be  served  by 
removing  these  services  fit>m  price  caps. 
We  ask  parties  to  addR«s  the  degree  of 
competition  that  exists  for  such 
services,  including  any  quantification 
that  may  be  available.  We  invite  parties 
to  comment  on  whether  any  other 
incumbent  LEC  services  in  particidar 
geographic  areas  are  already  subject  to 
substantial  competition  and  therefore 
shoiild  be  removed  from  price  cap 
regulation. 

153.  We  solicit  cranment  on  the 
procedures  that  an  incumbent  LEC 
should  follow  to  demonstrate  that  one 
or  more  services  are  subject  to 


substantial  competition.  Parties  should 
discuss  whether  an  incumbent  LEC 
should  file  a  petition  for  waiver,  a 
petition  for  declaratory  ruling,  or  some 
other  filing,  and  how  the  inciunbent 
LEC  should  satisfy  its  burden  of  proof. 
In  addition,  we  tentatively  conclude 
that  we  should  adopt  rules  governing 
the  recalculation  of  the  price  cap 
indices  when  one  or  more  services  in  a 
basket  are  removed.  Such  rules  would 
speed  the  review  of  the  tarifiis  that 
incorporate  the  recalculated  indices.  We 
invite  parties  to  comment  on  this 
tentative  conclusion,  and  to  propose 
.particular  rules  that  we  should  adopt 
154.  We  also  seek  comment  on  wnat 
geographic  area  should  be  used  in 
examining  whether  a  service  is  subject 
to  substantial  competition.  The  level  of 
competition  for  different  services  likely 
will  vary  by  geographic  area,  even 
within  the  same  state.  Thus,  we  propose 
not  to  rely  on  a  statewide  analysis  of 
competition.  We  seek  comment^n 
whether  the  relevant  geographic  areas 
should  conform  to  the  areas 
implemented  by  the  relevant  state  in 
making  unbimdled  network  elements 
available  to  competitors.  Because  the 
costs  of  competitors  using  unbundled 
network  elements  will  be  affected  by 
these  geographic  areas,  it  may  be 
appropriate  that  incumbent  LEC  access 
prices  vary  according  to  them.  We 
acknowledge  that  it  is  possible  that 
competition  can  vary  significantiy  even 
within  such  a  zone.  Alternatively, 
should  we  require  that  the  geographic 
areas  coincide  with  the  zones  adopted 
in  the  Universal  Service  proceeding  to 
determine  high  cost  areas?  A  third 
approach  would  be  to  use  the  same 
geographic  areas  that  we  might  select  for 
geographic  deaveraging  if  we  were  to 
adopt  die  market-based  approach  set  out 
in  Section  V,  below.  We  seek  comment 
on  these  options. 

2.  Competitive  Factors 

a.  Demand  Responsweness.  155. 
Incumbent  LECs  may  seek  to 
demonstrate  that  the  market  for 
particular  interstate  access  services  is 
competitive  through  evidence  indicating 
that,  where  comparable  access  services 
are  available  to  the  incimibent  LECs' 
customers,  a  significant  number  of  those 
customers  have  the  ability  to  evaluate 
the  fiill  range  of  market  options 
available  to  them,  and  the  customers  do 
in  bet  exercise  these  options.  We 
therefore  propose  that  the  demand 
responsiveness  of  the  incumbent  LECs' 
cu8t(Hners  should  be  an  important  factor 
in  assessing  the  level  of  competition  for 
incumbent  LEC  services  for  purposes  of 
determining  whether  a  service  idiould 
be  removed  from  price  cap  regulation. 
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We  seek  comment  on  this  proposal. 
Parties  should  identify  the  relevant 
factors  that  should  be  used  in 
determining  whether  an  incumbent 
LEC's  customers  are  demand- 
responsive;  the  data  and  information 
that  would  be  necessary  and  relevant  in 
determining  whether  an  incumbent 
LEC's  customers  are  demand- 
responsive;  and  whether  the  fact  that 
incumbent  LECs  have  relatively  few 
customers  that  account  fm  most  of  their 
interstate  access  demand  affects  the 
usefulness  of  demand-responsiveness  as 
a  fector  in  determining  the  level  of 
competition.  Alternatively,  we  seek 
comment  on  the  proposal  that  a  LEC 
need  only  provide  evidence  that 
comparable  access  services  are  available 
from  other  carriers  and  need  not  provide 
evidence  specifically  on  demand 
.  responsiveness. 

b.  Supply  Responsiveness.  156.  We 
invite  comment  on  whether  supply 
responsiveness  should  be  a  factor  in 
determining  the  level  of  competition  for 
purposes  of  determining  Mdiether 
specific  interstate  access  services  should 
be  removed  bom  price  cap  regulation.  If 
so,  we  ask  parties  to  identify  the  factors 
that  are  relevant  in  determining  whether 
an  incumbent  LEC's  competitors  have 
.enough  readily-available  supply 
capacity  to  constrain  the  incun^Mnt 
LEC's  maiket  behavior  and  inhibit  it 
from  charging  excessive  rates;  and  the 
data  and  infcmnation  that  would  be 
necessary  and  relevant  in  determining 
whether  an  incumbent  LEC's 
competitors  are  supply-responsive. 
Supply  elasticities  of  an  inounbent 
LEC's  competitors  may  be  important  in 
assessing  the  level  of  competition  for 
incumboit  LEC  services.  However,  vre 
tentatively  conclude  that  the  ready 
availability  of  unbundled  networic 
elemmts  at  forward-looking  economic 
cost  decreases  the  cost  of  entry  for 
access  services.  Their  ready  availability 
would  indicate  a  high  supply  elasticity 
in  the  access  market 

c.  Market  Share.  157.  As  we  observed 
in  the  Price  Cap  Second  FNPRM.  at  the 
time  we  considered  giving  AT&T 
streamlined  regulation  for  certain  long- 
distance services,  we  determined  that  a 
high  market  share  does  not  necessarily 
confer  markrt  power.  A  company  that 
emjojfs  a  voy  high  nuulcet  share  will  be 
constrained  from  raising  its  prices  above 
cost  if  the  maricet  is  chantittaimd  by 
high  supply  and  donand  elasticities  at 

i>rice8  even  slightly  above  competitive 
evels.  An  analysis  of  the  level  of 
competition  for  incumbent  LEC  services 
baaed  solely  on  an  incumbent  LfiCs 
market  share  at  a  given  time  may  not 
provide  suffidant  evidence  for  us  to 
CTnchide  that  substantial  competition 


truly  exists.  While  we  do  not  propose  to 
ignore  maricet  share  data  in  assening 
the  level  of  competition  for  incumbent 
LEC  services,  we  propose  to  consider 
market  share  in  conjunction  with  other 
factors,  including,  but  not  necessarily 
limited  to,  supply  and  demand 
elasticities  and  pricing  trends.  We  ask 
parties  whether  marint  share  shoxild  be 
a  fector  in  determining  the  level  of 
competition  fat  purposes  of  determining 
whether  services  should  be  removed 
from  price  cap  regulation.  If  so,  we  ask 
parties  to  discuss  how  market  share 
should  be  measured. 

d.  Pricing  of  Services  Under  Price  Cap 
Regulation.  158.  Evidence  that  a  price 
cap  LEC  is  pricing  services  below  the 
price  cap  ceiling  over  a  sustained  period 
may  incUcate  that  sudi  services  are 
subject  to  competitive  pressures, 
particularly  in  mariiets  with  high  supply 
and  demand  elasticities.  An  incumbent 
LEC's  below-cap  pricing  of  services, 
however,  is  not  necessarily  a  reliable 
measure  of  competition.  While  below- 
cap  pricing  may  indicate  a  market  with 
high  supply  and  demand  elasticities,  it 
could  also  occur  because  the  incumbent 
LEC  is  behaving  strategically  in  order  to 
be  relieved  of  regulation.  Pricing  at  the 
cap  may  be  evidence  of  a  lack  of 
competition,  or  that  the  cap  is  close  to 
the  forward-looking  economic  cost  of 
the  service.  How  much  significance 
should  we  give  to  evidence  that  a  price 
cap  LEC  is  pricing  services  below  the 
price  cap  ceiling  over  a  sustained 
period? 

e.  Other  Factors.  159.  We  invite 
comment  and  discussion  on  whether 
there  are  other  factors  in  addition  to 
those  discussed  above  that  we  should 
consider  in  an  evaluation  of  the 
competition  feced  by  an  incumbent 
LEC,  for  example  elimination  of  barriers 
to  entry  in  the  event  it  is  not  otherwise 
required.  Parties  that  suggest  other 
factors  to  assess  the  level  of  competition 
for  incumbent  LEC  services  should 
discuss  what  data  and  information 
would  be  necessary  to  assess  the  relative 
importance  of  these  factors. 

V.  Market-baaed  A|q»roacfa  To  AcoeM 


A.  Introduction 

160.  In  this  section,  we  seek  comment 
on  an  approach  to  access  refonn  that 
relies  on  marifietplace  forces  to  move 
interstate  access  prices  to  more 
economically  efficient  levels.  Under  this 
approach,  our  primary  role  would  be  to 
remove  regulatory  requirements  that 
inhilnt  the  operation  of  maritet  forces.  In 
Section  m,  above,  we  propose  rate 
structure  dianges  designed  to  make  the 
baseline  regulatory  scheme  more 


efficient.  In  this  section,  we  propose  a 
plan  for  reducing  regulation  in  two 
phases  as  onnpetitive  benchmarks  are 
achieved  short  of  substantial 
competition. 

161.  Using  a  competitive  paradigm, 
the  issue  becomes  one  of  identifying  the 
mariiLet  conditions  that  should  trigger 
the  removal  of  existing  regulatory 
constraints.  Under  the  procedure  we 
propose  in  this  section,  we  would 
implement  regulatory  reforms  as 
incumbent  lECs  demonstrate  that  their 
local  markets  have  achieved  pre- 
defined, specific  transitirai  points,  or 
"competitive  triggers."  We  are  secddng 
comment  on  removing  uneconomic 
regulatory  constraints  in  two 
preliminary  phases  befcne  a  finding  of 
substantial  competition  for  access 
services  in  specific  areas  permits  the 
detariffing  of  access  services. 

162.  We  seek  comment  on  whether 
Phase  1,  potential  competition,  would 
be  achieved  when  an  inomibent  LEC 
has  opened  its  network  by  removing  the 
most  immediate  barriers  to  competitive 
entry.  At  this  stage,  we  are  seekiog 
comment  on  targeted  reforms  that 
remove  uneconomic  regulatcny 
requirements  that  inhibit  incmnbent 
LECs  bom  diarging  access  prices  that 
reflect  the  cost  differentials  in  serving 
different  geographic  areas,  from 
lowering  access  prices  non-predatorily, 
and  from  pricing  optional  new  services 
based  on  market  considerations.  We  are 
seeking  comment  on  whether  an 
incumbent  LEC  should  be  required  to 
show  that  some  or  all  of  the  following 
conditions  exist  to  trigger  Phase  1:  (1) 
Unbundled  network  element  prices  are 
based  on  geographically  deaveraged, 
forward-lookLag  economic  costs  in  a 
manner  that  reflects  the  way  costs  are 
incurred;  (2)  transport  and  termination 
charges  are  based  on  the  additional  cost 
of  truisporting  and  terminating  another 
carrier's  traffic;  (3)  wholesale  prices  for 
retail  services  are  based  on  reasonably 
avoidable  costs;  (4)  netwoik  elements 
and  services  are  capable  of  being 
provisioned  rapidly  and  consistent  with 
a  significant  level  of  demand;  (5)  dialing 
parity  is  provided  by  the  incumbent 
LEC  to  competitors;  (6)  number 
portability  is  provided  by  the  inaimhent 
LEC  to  computers;  (7)  access  to 
incumbent  LEC  rights-of-way  is 
provided  to  competitors;  and  (8)  open 
and  non-discriminatory  network 
standards  and  protocols  are  put  into 
effect  We  anticipate  that  at  least  some 
incumbent  LECs  reasonably  should  be 
able  to  satisfy  these  conditions  diiring 
1997.  We  akio  invite  conunent  on 
whether  the  first  three  possible 
conditions,  which  relate  to  the  pricing 
of  uses  of  tlie  iiMnimtiiit  LECs'  natworics 


4694 


FwfanJ  Ragfater  /  Vol.  62,  Na  21  /  Friday.  January  31,  1997  /  Proposed  Rules 


other  than  access,  might  be  sufficient  to 
pennit  certain  of  the  access  pricing 
reforms  about  which  we  are  seeking 
comment. 

163.  We  invite  comment  on  whether 
Phase  2  would  be  met  when  an  actual 
competitive  presence  has  developed  in 
the  marketplace.  For  an  incumbent  LEC 
to  demonstrate  that  Phase  2  has  been 
achieved  for  a  particular  service  or 
within  a  givm  area,  we  invite  parties  to 
comment  on  the  following  tests:  (1) 
Demonstrated  presence  of  compcititicm; 
(2)  fiiU  implementation  of  competitively 
neutral  universal  service  support 
mechanitms;  and  (3)  credible  and 
timely  enfncement  of  pro-competitive 
rules.  We  also  seek  comment  on 
whether  an  incumbent  LEC  should 
instead  be  eligible  for  Phase  2  treatment 
if  it  has  made  its  Cacilities  and  services 
available  in  a  reasonable  and 
nondisoiminatory  {ashion,  but  no 
competitors  have  entered  to  serve  the 
inciunbeot  LECs  service  area.  Would 
this  be  sufficient  to  address  the  public 
interest  considerations  involved  in 
implementing  the  Phase  2  refoims? 

164.  We  invite  comment  on  this 
gaperal  approach  to  access  reform,  and 
on  the  qiecific  regulatory  refiorms 
proposed  and  their  req>ective 
competitive  benchmarks.  We  also  seek 
comment  on  whether  these  or  other 
regulatory  reforms  should  be 
implemented  without  the  adiievement 
of  any  competitive  benchmarks,  or  upcn 
the  achievement  of  benchmarks 
diSarent  from  those  proposed. 

165.  The  1996  Act  beame  law  after 
yn  issued  the  Price  Cap  Second 
FNPRM.  Because  many  of  the  issues 
raised  in  that  NPRM  are  closely  related 
to  issues  central  to  this  proceeding,  we 
here  re-notice  many  of  Uie  proposed 
provisicms  to  remove  regulatory  burdens 
contained  in  the  Price  Cap  Second 
FNPRM.  In  developing  this  NPRM  we 
have  considered  the  comments  we 
received  in  response  to  the  Price  Cap 
Second  FNPRM.  Because  of  the 
intervening  passage  of  the  1996  Act. 
however,  we  wiU  limit  the  record  in  this 
proceeding  to  the  comments  received  in 
respoDse  to  this  NPRM.  Parties  who 
filed  in  reqxmse  to  the  Price  Cap 
SeoHxl  FNPRM  should  not  rely  on 
those  conments.  but  instead  should  file 
anew.  I^rties  may  attach  their  Price  Cap 
Second  FNPRM  comments  as 
appendices  and  inoorpdrate  them  by 
refiBTenoe. 

166.  As  discussed  in  Section  ILA, 
above,  the  mnoval  of  regulatory 
constraints  considered  in  this  section  is 
applicable  to  incumbent  LECs  subject  to 
price  cap  regulation.  Arguably,  smtU 
incumbent  LECs  are  afiKtad  in  the 

I  that  regulatory  constraints  are  not 


being  removed  for  them  as  are  some  of 
the  constraints  for  price  cap  inounbent 
LECs.  Small  incumbent  LECs  will  not  be 
otherwise  affected  by  the  proposals 
contained  herein.  While  these  proposals 
may  indirecUy  affect  small  entities, 
especially  competitive  LECs  and  access 
customers,  we  anticipate  that  they  Mrill 
not  have  an  impact  on  small  entity 
reporting,  record  keeping,  or  other 
compliance  requirements.  We  invite 
parties  to  comment  on  this  analysis. 

B.  Phase  1— Potential  Competition 

167.  We  propose  to  eliminate  four 
significant  regulatory  constraints  when 
an  incumbent  LEC  can  demonstrate  that 
it  faces  potential  competition  for 
interstate  access  services  in  specific 
geographic  areas:  The  prohibition 
against  geographic  deaveraging  within  a 
study  area;  the  ban  on  volume  and  term 
discounts  for  interstate  access  services; 
the  ciutent  prohibition  against  contract 
tmiffs  and  individual  request  for 
proposals  (RFP)  responses;  and  various 
restraints  on  the  ability  of  incumbent 
LECs  to  ofiiar  new.  innovative  access 
services.  We  note  that  Ameritech  has 
proposed  conditioning  simplification  of 
price  cap  regulation  upon  the 
achievement  of  certain  competitive 
triggers.  We  propose  these  oianges 
because,  once  a  LEC  satisfies  the  triggos 
we  have  identified,  competitive  forces 
should  come  most  quickly  to  bear  on  the 
provision  of  interstate  access  in  low-cost 
geographic  areas  and  to  large  customers. 
Removing  these  restraints  should  permit 
LECs  greater  ability  to  price 
economically  and  therefore  bring  more 
competitive  pressures,  including  lower 
prices,  in  arees  and  for  services  where 
we  expect  cranpetitive  forces  initially  to 
be  strongest  Such  reforms  would  have 
the  goal  of  fostering  efficient  and 
effective  competition,  to  the  benefit  of 
customers,  wherever  possible.  Without 
such  reform,  continuing  imeconomic 
regulati<m  may  serve  primarily  to  pennit 
inefficient  new  entrants  to  gain  market 
share  among  the  most  attra^ve 
customers  rapidly.  We  sedc  comment 
generally  on  this  analysis  and 
specifically  on  the  craiditions  and 
pricing  reforms  set  out  below.  We  also 
seek  comment  on  whether  we  should 
modify  any  other  of  our  regulatory 
pricing  constraints  at  the  time  the  I^iase 
1  competitive  triggers  have  been  met 

1.  Thgger  and  Geographic  Scope 

168.  We  propose  that  the  Phase  1  rule 
dianges  take  effect  when  an  incumbent 
LEC's  network  has  been  successfully 
opened  to  ocmipetition.  The  proposed 
Pliaae  1  rule  dianges  remove  restrictions 
that  limit  the  ability  of  incumbent  LECs 
to  re-price  access  services  in  ways  that 


respond  to  competitive  pressure,  but  do 
not  impede  competitive  mtry.  We  seek 
comment  on  whether  some  or  all  of  the 
tests  described  below  provide  the 
necessary  and  stiffident  criteria  for  us  to 
determine,  for  this  piupose.  whether  an 
incumbent  LEC's  network  has  been 
opened  to  competition.  We  also  seek 
comment  on  whether  we  should  use  any 
other  test  instead  of.  or  in  conjunction 
with,  those  we  propose. 

169.  Unbundled  Network  Elements. 
The  first  condition  we  propose  is  that 
imbundled  network  elements  be 
available  at  forward-looking  economic 
cost.  i.e..  on  the  basis  of  the  TELRIC  of 
the  network  element  (also  known  as 
Total  Element  Long  Run  Incremental 
Cost),  plus  a  reasonable  allocation  of 
conuilon  cost  Unbundled  elements 
provide  a  ubiquitous  substitute  for 
access  service.  Where  access  charges 
exceed  forward-looking  economic  cost 
(due  to  the  structure  or  level  of  access 
being  inefficient).  EXCs  have  an  artificial 
incentive  to  "win"  the  customer  and 
provide  both  local  and  toll  service  using 
unbundled  elements.  We  expect  that 
availability  of  unbundled  elements  at 
TELRIC  prices  as  a  siilMtitute  for  access 
charges  will  ultimately  require  the  LEC 
to  set  its  charges  in  an  economically 
efficient  manner  so  as  to  give  customers 
the  most  economic  value  consistent 
with  covering  costs.  Will  the  availability 
of  imbundled  netwoik  elements  at 
forward-looking  economic  costs  drive 
LECs'  access  charges  to  efficient  levels 
and  structures?  Or  will  it  only  tend  to 
constrain  the  overall  level  of  charges, 
and  give  inamibent  LECs  incentives  to 
choose  inefficiently  high  or  inefficientfy 
structured  access  charges,  thus 
disadvantaging  KCs  that  are  not 
effectively  integrated  into  local  service, 
and  thus  driving  the  market,  possibly 
inefficiently,  towards  cme-stop 
shopping?  Commenters  are  a^»i  to 
outline  the  specific  mechanism  by 
which  such  competition  wUl  affect 
access  rates.  Those  who  believe 
competition  fit>m  unbundled  networic 
elements  will  not  affect  access  rates 
should  explain  v^y. 

170.  In  order  fcv  unbundled  elements 
to  promote  ubiquitous  competition 
eTOctively,  prices  for  imbundled 
network  elements  must  be 
geographically  deaveraged.  Costs  may 
vary  across  geographic  areas  based  on 
the  density  of  the  area  served, 
topography,  or  other  characteristics  of 
the  area.  When  the  prices  of  elranents 
that  vary  materially  in  cost  are  averaged, 
the  ability  to  substitute  unbundled 
elements  for  access  will  not  drive  access 
rates  to  their  efficient  level,  because 
such  prices  «nll  understate  the  cost  of 
providing  services  over  the  elements  in 
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high-cost  areas  and  overstate  the  cost  of 

{>roviding  services  over  the  elements  in 
ow-cost  areas.  When  element  prices 
have  been  deaveraged  to  reflect  cost 
differences,  any  divergence  between 
element  prices  and  access  charges 
reqiiiied  by  regulation  creates  an 
artificial  incentive  to  substitute 
unbimdled  elements  for  access. 

171.  We  seek  comment  on  whether, 
for  purposes  of  implementing  market- 
based  access  reform,  an  incumbent  LEG 
should  not  be  deemed  to  have  satisfied 
the  Phase  1  competitive  triggers  unless 
and  imtil  rates  for  unbundled  network 
elements  are  available  at  geographically 
deaveraged,  forward-looking  economic 
costs  in  a  manner  that  reflects  the  way 
costs  are  incurred.  For  the  purpose  of 
determining  whether  deaveraging  has 
occurred,  we  tentatively  cimclude  that 
there  should  must  be  at  least  three  ^ 
geographic  zones. 

~  172.  Transport  and  Tennination.  The 
next  condition  we  propose  bx  Phase  1 
is  that  transport  and  tennination  be 
avail^le  for  local  traffic  at  cost-based 
rates.  Because  imbundled  networic 
elements  only  act  as  an  effective 
substitute  for  switched  access  where  the 
requesting  carrier  can  provide  both  local 
and  interexchange  service  to  the  end 
user,  a  carrier  must  be  able  to  offer 
ubiquitous  local  service  at  competitive 
rates.  This  requires  transport  and 
termination  on  the  LEG  network  to  be 
available  at  the  incxmibent  LEG'S 
additional  cost.  Even  assuming  rates  are 
reciprocal,  transport  and  termination 
rates  that  exceed  cost  impede  efficient 
entry  and  limit  the  extent  to  which 
competitive  L£lCs  will  compete  for 
customers  in  local  exchange  and 
exchange  access  maricets.  Where  a 
customer  makes  more  calls  than  he 
receives,  inflated  transport  and 
termination  rates  will  impede 
competition  for  that  customer.  We  seek 
comment  on  whether  we  should  begin 
to  implement  market-based  access 
reform  for  an  incumbent  LEG  before  that 
incumbmt  LEG  has  complied  with  the 
statutory  requirement  to  provide 
transport  and  termination  at  cost-based 
rates. 

173.  Resale.  We  also  propose  that,  in 
order  to  gain  Phase  1  treatment,  an 
inciunbent  LEG  must  offer  its  retail 
services  to  resellers  at  a  wholesale  price, 
which  is  equal  to  the  retail  price  minus 
the  reasonably  avoidable  cost  of 
providing  wholesale  rather  than  retaih 
service.  Gongress  provided  that 
incumbent  IJIGs  ^ould  make  their 
retail  services  available  to  new  entrants 
at  the  retail  rate  less  costs  that  will  be 
avoided.  Although  resellers  do  not 
compete  with  incumbent  LEGs  in  the 
provision  of  access,  this  requirement  is 


a  "stepping  stone"  in  the  provision  of 
other  forms  of  competition.  Resale 
should  provide  new  entrants  wdth  a 
vehicle  for  rapid  entry  into  the  local 
exchange  ret^  marketplace  and  with 
the  ability  to  compete  tnroughout  an 
incumbent  LEG's  service  area.  We  seek 
comment  on  this  proposal. 

174.  Availability  of  Elements  and 
Services.  Fourth,  we  propose  that 
incumbent  LEGs  be  required  to 
demonstrate  that  competitors  are  able 
actually  to  order  and  receive  elements 
and  services  in  a  commercially 
reasonable  manner  and  in  necessary 
quantities.  Provisioning  limits  and 
provisioning  delays  must  not  materially 
umit  the  flow  of  customers  from  the 
incumbmt  LEG  to  its  rivals,  hicumbent 
LEGs  must  create  well-functioning  and 
adequately  sized  provisioning  systems, 
both  for  resale  and  for  imbundled 
elements.  We  invite  parties  to  commmt 
on  this  proposal. 

175.  Other  Factors.  We  propose 
several  other  factors  for  determining 
whether  a  LEG  has  made  its  network 
available  to  competitors;  namely, 
whether  an  incumbent  LEG  provides 
dialing  parity  and  number  portability, 
whether  an  incumbent  LEG  gives 
competitors  access  to  its  rights-of-way, 
and  whether  networii  standards  are 
open  and  non-discriminatory.  For 
example,  without  the  provision  of 
dialing  parity,  competitors'  custcnners 
mustcQal  additional  digits.  Without 
number  portability,  a  customer's  desire 
to  keep  his  phone  number  becomes  a 
barrier  to  new  entrants.  We  seek 
comment  on  these  factors,  and  invite 
parties  to  comment  on  the  availability  of 
any  factor  that  should  be  taken  into 
accoimt  in  determining  whether  the 
Phase  1  trigger  has  been  met 

176.  We  tentatively  conclude  that  it  is 
important  to  use  objectively  measurable 
criteria  for  determining  whisther  an 
incumbent  LEG  has  achieved  the  Phase 
1  trigger,  so  as  to  avoid  delay  caused  by 
protracted  proceedings  and  to  minimize 
administrative  bimlens  for  all  parties.  In 
determining  whether  an  inciunbent  LEG 
meets  the  Phase  1  criteria,  we 
tentatively  conclude  that  the  incumbent 
LEG  seeldng  Phase  1  treatment  offer  us 
objective  evidence  of  the  existence  of 
these  conditions.  After  receiving  the 
incumbent  LEG's  filing,  we  propose  to 
allow  for  public  comment  We  propose 
that  we  would  then  issue  our  decision 
within  90  days  after  the  comment 
period  has  ended.  We  seek  comment  on 
this  proposed  review  mechanism. 

177.  We  solicit  comment  on  the 
procedures  that  an  incumbent  LEG 
should  follow  to  demonstrate  that  it  has 
met  the  Phase  1  competitive  trigger. 
Petitionere  should  discuss  whether  an 


incumbent  LEG  should  file  a  petition  for 
waiver,  a  petition  for  declaratory  ruling, 
or  some  (^er  filing,  and  how  the 
incumbent  LEG  should  satisfy  its 
burden  of  proof.  Because  incumbent 
LEGs  are  required  to  open  their 
networks  throughout  each  state  in 
which  they  offer  service,  we  propose  to 
require  that  incumbent  LEGs  meet  this 
competitive  trigger  on  a  state-by-state 
basis  in  order  to  qualify  for  this  reliei 
We  ask,  however,  whether  incumbent 
LEGs  should  be  able  to  seek  Phase  1 
treatment  by  geographic  area,  as 
discussed  in  Section  IV.B.,  above,  even 
though  these  areas  would  be  smaller 
than  study  areas.  We  seek  comment  on 
this  proposal. 

178.  We  also  invite  parties  to 
comment  on  what  actions  the 
Gommission  should  take  in  the  event 
that  it  is  shown  that  a  LEG  that  has 
received  approval  for  Phase  1  or  Phase 
2  relief,  or  has  demonstrated  that 
substantial  competition  exists  Ua  a 
particular  service,  no  longer  satisfies  the 
applicable  criteria.  We  particularly 
invite  comment  on  whether  the 
Commission's  complaint  process  is  the 
appropriate  vehicle  for  parties  to 
diraaonstrate  the  necessary  changed 
circumstances  and  the  specific  remedies 
the  Gommission  should  employ  in  the 
event  that  an  incumbent  LTC  no  longer 
meets  the  applicable  Phase  1  or  Phase 
2  criteria,  or  can  no  longer  demonstrate 
the  existence  of  substantial  competition 
for  a  particular  sovioe. 

2.  Reforms 

a.  Geographic  Deavemg^.  179.  Our 
Part  69  rules  generally  require  that  an 
incumbent  LEG's  charges  for  access 
elements  be  averaged  within  each  of  its 
study  areas.  We  have  developed, 
however,  a  system  of  dmsity  pricing 
zones,  which  may  be  used  by  an 
incumbent  LEG  to  deaverage 
geographically  its  rates  for  special 
access  and  switched  transport  services  if 
that  incumbent  LEG  meets  certain 
threshold  interconnection  requirements. 
We  instituted  this  density  zone  pricing 
in  response  to  the  emergence  of 
competition  in  maricets  for  those 
services.  In  this  NPRM,  we  propose 
allowing  incumbent  LEGs  that  have  met 
the  Phase  1  trigger  to  deaverage  rates 
geographically  for  all  access  charge 
elements  other  than  the  SLC.  We  ask 
generally  whether  incumbent  LEGs 
should  also  be  able  to  deaverage  the  SLG 
geographically.  In  the  case  of  first 
residential  lines  and  single-line 
business  lines,  should  incumbent  LEGs 
be  permitted  only  to  make 
geographically-deaveraged  reductions  in 
the  SLG,  in  Ught  of  the  Joint  Board's 
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recommended  decision  that  there  be  no 
increases  in  the  SLC  for  those  lines? 
180.  In  this  NPRM.  we  propose  to 
permit  price  cap  incimibent  LECs  that 
satisfy  the  Phase  1  eligibility 
requirements  to  deaverage 
geographically  their  access  charge 
elements.  We  note  that  the  availability 
of  geographically  deaveraged  unbundiled 
network  elements  is  proposed  as  a 
prerequisite  for  Phase  1  relief.  Where 
unbundled  network  elements  are 
deaveraged,  continiiing  to  require  access 
rates  to  be  averaged  across  the  study 
area  would  foreclose  the  incumbent  LEC 
from  meeting  competition  from 
unbundled  netwon  elements  in  low- 
cost  areas,  while  still  requiring  the 
incumbmt  LEC  to  charge  below-cost 
access  rates  in  high-cost  areas.  As 
discussed  in  Section  III.B,  above,  we 
seek  comment  on  whether  section 
254(e)  requires  geographic  deaveraging. 
We  also  seek  comment  on  the 
relationship  between  geographic 
deaveraging  of  access  charges  and 
section  254(g). 

181.  Moreover,  such  discrepancies 
between  price  and  cost  distort 
competition  by  creating  incentives  for 
entry  in  low-cost  areas  by  carriers 
whose  cost  of  providing  service  is 
actually  higher  than  the  incumbent 
LEC's  cost  of  serving  that  area. 
Similarly,  geographic  averaging  across 
large  geographic  areas  distorts  the 
operation  of  maikets  in  high-cost  areas 
when  we  require  inciunbent  LECs  to 
continue  offering  services  in  those  areas 
at  prices  substantially  lower  than  their 
costs  of  providing  those  services.  Prices 
that  are  below  cost  reduce  the 
incentives  for  entry  by  firms  that  could 
provide  the  services  as  efficiently,  or 
more  efficiently,  than  the  incumbent 
LEC.  Therefore,  we  propose  that  once 
the  requirements  imder  Phase  1  have 
been  met,  incumbent  LECs  should  be 
permitted  to  deaverage  geographically 
rates  for  access  elements. 

182.  We  note  that  pursuant  to  the 

Xded  Interconnection  with  Local 
lone  Company  Facilities,  CC 
Docket  No.  91-141,  Report  and  Order 
and  Notice  of  Proposed  Rulemaking,  57 
FR  54323  (NovenUw  18, 1992)  (Special 
Access  Expanded  Interconnection 
Order)  and  the  Transport  Phase  1, 
Second  Report  and  Gkder  and  Third 
Notice  of  Imposed  Rulemaking.  58  FR 
48756  (September  17, 1993)  (Switched 
Transport  Expanded  Interconnection 
CMer),  incumboit  LECs  currently  may 
deaverage  access  charges  for  special 
access  and  switched  transport  services 
when  one  cross-connect  has  been  taken 
within  the  study  area.  Phase  1 
daaveraging  would  be  broader- 
extending  to  all  access  elements  other 


than  the  SLC.  not  just  special  access  and 

switched  transport — and 

complementary  to  deaveraging  under 

our  Expanded  Interconnection  ordera. 
Thus,  for  any  incumbent  price  cap  LECs 
that  have  not  already  met  the  one  cross- 
connect  threshold  for  transport 
deaveraging,  we  propose  to  permit 
geographic  deavera^ng  for  special 
access  and  switched  transport  when  one 
cross-connect  has  been  taken  in  the 
study  area  or  when  Phase  1  has  been 
met.  whichever  is  earlier. 

183.  We  seek  comment  on  the 
variability  of  the  costs.of  providing 
access  charge  elements.  In  particu^, 
we  ask  parties  to  submit  evidence 
indicating  whether  per-line  and/or  per- 
minute  costs  of  local  switching  services 
vary  geographically.  We  also  seek 
comment  on  the  number  and  size  of 
zones  that  should  be  required  or 
allowed.  One  possible  method  is  to 
permit  or  require  that  the  geographic 
areas  for  access  deaveraging  match  those 
implemented  by  each  state  pursuant  to 
the  1996  Act.  Because  the  prices  for 
competitora  using  incumbent  LEC 
unbundled  netwoik  elements  will  difiier 
among  these  density  zones,  it  would 
soma  necessary  to  permit  incumbent 
LECs  to  price  their  OMm  access  services 
using  the  same  areas.  If  the  states 
deaverage  network  elements  and  the 
Commission  does  not  deaverage  access, 
KCs  would  only  purchase  network 
elements  in  low-cost  areas,  and  would 
only  take  access  in  high-cost  areas.  We 
seek  comment  on  alternative  approaches 
Ua  ensuring  that  geographic  zones 
generally  reflect  cost  diffsrences  and 
that  the  zones  for  unlnmdled  network 
elements,  universal  service,  and  access 
charges  are  compatible.  We  also  ask 
whether  any  other  geographic  areas 
would  be  mora  appropriate  than  either 
of  these  options.  Further,  we  seek 
comment  on  whether  incumbent  LECs 
should  be  permitted  or  required  to 
change  the  density  zones  established  for 
special  access  and  switched  transport  to 
coincide  with  the  zones  we  ultimately 
adopt  in  this  proceeding.  In  considering 
how  best  to  deaverage  geographically 
the  remaining  access  elmnents,  we  seek 
to  minimize  administrative  burdens  for 
incumbent  LECs  and  the  Commission. 

184.  Finally,  we  note  that  section 
254(g)  requires  DCCs'  rates  to  subscriben 
in  rural  and  high  cost  areas  to  be  no 
higher  than  the  rates  hx  subscriben  in 
urban  areas.  We  therefore  invite  parties 
to  comment  on  how  DCCs  would  oe 
affected  by  incumbent  LECs 
geographically  deaveraging  their  rates 
for  access  elements. 

b.  Volume  and  Venn  Discounts..  185. 
In  this  section,  we  ccmsider  pennitting 
incumbent  LECs  to  offer  volume  and 


term  discounts  for  all  of  their  access 
charge  elements  upon  achievement  of 
the  Phase  1  competitive  conditions. 
Volume  and  term  discounts  are 
permitted  for  special  access  services 
without  any  competitive  showing  or 
waiver  of  Part  69  of  the  Commission's 
rules.  We  currently  permit  volume  and 
term  discoimts  on  certain  transport 
services  when  incumbent  LECs  can 
show  a  certain  level  of  competition,  as 
evidenced  by  a  specified  demand  for 
their  expanded  interconnection 
services.  In  the  Switdied  Transport 
Expanded  Interconnection  Order,  we 
permitted  incumbent  LECs,  once  a 
specified  threshold  of  interconnection 
was  met.  to  ofiisr  reasonable  volimie  and 
term  discounts  on  entrance  facilities 
and  interoffice  facilities  and  tandem- 
switched  transport,  including  pricing 
that  reflects  speeds  greater  than  DS3. 
We  noted  that,  as  a  general  matter,  such 
discounts  should  be  permitted  if  they 
are  justified  by  underlying  costs,  and  are 
not  otherwise  unlawful,  because  they 
encourage  efficiency  and  fiill 
competition.  Term  discounts  recognize 
cost  savings  that  result  from  the 
certainty  of  longer-term  arrangements, 
and  volmne  discounts  reflect  the  lower 
per-unit  cost  of  providing  higher  traffic 
volumes  on  high  capacity  facilities.  We 
have  previously  concluded  that  volume 
and  term  discounts  can  reasonably 
recognize  certain  efficiencies  that  flow 
fitun  volume  or  term  ccHnmitments 
made  by  purchasera. 

186.  The  Commission  currently 
allows  an  incumbent  LEC  to  offer 
volume  and  term  discounts  on  switched 
transpat  when  one  of  the  following 
conditions  has  been  met:  (1)  100  DSl« 
equivalent  cross-connects  for  switched 
transport  service  were  taken  by  an 
interconnector  in  the  incumbent  LEC's 
zone  1  offices  in  a  study  area,  or  (2)  an 
average  of  25  DSl-equivalent  switched 
transport  cross-connectsper  zone  1 
office  have  been  taken.  These  thresholds 
were  designed  to  balance  the  incumbent 
LECs'  need  for  flexibility  in  light  of 
growing  competition  with  the  need  to 
give  incumb«it  LECs  incentive  to  act 
cooperatively  in  implementing 
expanded  interconnection.  We  foimd 
that  discounted  switched  transport 
service  constituted  a  new  service  imdn 
the  price  cap  rules,  thereby 
necessitating  the  filing  of  cost 
justification  by  the  incumbent  LEC  We 
also  required  that  discounted  switched 
transport  tariff  filings  be  made  120  days 
in  advance  of  their  effective  date,  rather 
than  45  days  in  advance,  as  reqiiired  for 
other  new  services. 

187.  Because  of  our  current  inefficient 
rate  structures,  inciunbent  LECs  face 
pressure  bom  high-volume  oistomen 
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due  to  the  availability  of  bypass 
focilities.  The  condition  that  inciunbmit 
LECs  make  available  imbundled 
network  elements  at  forward-looking 
economic  costs,  including  substantial 
scale  and  scope  economies,  will  place 
additional  pressiue  an  access  prices  that 
do  not  also  reflect  forward-looking 
econcHnic  costs.  We  recognize  the 
significant  benefits  that  may  result  from 
volume  and  term  discounts,  including 
the  possibility  that  volume  and  term 
discoimts  may  enable  an  inciunbent 
l£C  to  reflect  its  actual  costs  more 
accurately.  However,  we  do  not  propose 
pennitting  incumbent  LECs  to  offer 
volume  and  term  discoimts  without  first 
meeting  a  competitive  condition 
because  we  remain  concerned  that  such 
discoimts  may  serve  to  inhibit 
competition  if  employed  by  incumbent 
LECs  before  competitors  can  offer 
volume  and  term  discounts  of  their 
own.  By  "locking  in"  customers  with 
substantial  discounts  for  long-term 
contracts  and  volume  commitments 
before  a  new  entrant  that  could  become 
more  efficient  than  the  incumbent  can 
offer  comparable  volume  and  term 
discounts,  it  is  possible  that  even  a 
relatively  inefficient  incumbent  LEC 
may  be  able  to  forestall  the  day  when 
the  more  efficient  entrant  is  able  to 
provide  customers  with  better  prices. 

188.  Because  of  this  concern,  we 
therefore  propose  that  incumbent  LECs 
be  permitted  to  offer  volmne  and  term 
discounts  only  if  they  have  met  the 
Phase  1  conditions.  The  existence  of 
competition  from  the  availability  of 
unbundled  elements  makes  it  less  likely 
that  an  incumbent  LEC  could  lock  in 
particularly  desirable  customers  with 
long-term  plans  before  competitors  can 
respond.  Instead,  it  seems  more  likely 
that  the  competitors  will  be  able  to  use 
unbundled  network  elements  to  offer 
sovioes  at  significant,  pro-competitive 
volume  and  torn  discounts.  Precluding 
volume  and  term  discounts  for  access 
service  rates  would  require  the 
incumbent  LEC  to  offer  local  switching 
services  purchased  in  high  volume  or 
for  long  terms  at  prices  greater  than  the 
incumbent  LEC's  costs  for  providing 
those  services,  which  would  impede  the 
full  development  of  effective 
competition.  We  seek  comment  on  this 
proposal  to  give  incumbent  LECs  the 
authority  to  provide  volume  and  term 
discoimts,  and  on  the  extent  to  which  it 
might  affect  the  emergoice  of 
competition  in  markets  for  exchange 
access  services.  We  seek  comment  on 
whether  these  discounts  need  to  be  cost 
justified. 

189.  On  the  other  hand,  we  tentatively 
conclude  that  it  would  not  be  in  the 
public  interest  to  permit  incumbent 


LECs  to  offer  "growth  discounts"  tat 
particular  access  services  at  Phase  1. 
Ckowth  discoimts  refer  to  pricing  plans 
under  which  incumbent  lECs  offnr 
reduced  per-unit  access  service  prices 
for  customers  that  commit  to  purchase 
a  certain  percentage  above  their  past 
usage,  or  reduced  prices  based  on 
growth  in  traffic  placed  over  an 
incumbent  LEC's  network.  We  are 
concerned  that  because  BOC  affiliates 
will  begin  with  existing  relationships 
with  end  users,  name  recognition,  and 
no  subscribers,  they  will  grow  much 
more  quickly  than  existing  IXCs  and 
other  new  entrants.  Thus,  incumbent 
LECs  could  circumvent  the 
nondiscrimination  provisions  of  section 
272  by  offering  growth  discounts  for 
v^ch,  as  a  practical  matter,  only  their 
ajffiliates  would  qualify.  Some 
incumbent  LECs  aiguod  in  comments 
filed  in  response  to  our  Price  Cap 
Second  FNPRM.  that  growth  discounts 
could  benefit  smaller  IXCs  that  do  not 
qualify  for  volume  discounts.  These 
incumbent  LECs,  however,  failed  to 
provide  evidence  that  growth  discoimts 
would  be  cost-justified.  We  invite 
parties  to  provide  evidence  that  growth 
discounts  would  not  drciunvent  the 
safisguards  of  section  272,  and  are,  in 
fact,  juAified  by  reduced  costs  of 
providing  service.  We  also  sedc 
comment  on  whether  the  development 
of  competitive  access  markets  would  be 
enhanced  if  incumbent  L£Cs  were 
pomitted  to  offer  growth  discounts. 

c.  Contract  Tariffs  and  Individual  RFP 
Responses.  190.  In  the  Competition  in 
the  Interstate  Interexchange 
Marketplace.  CC  Dodcet  No.  90-132. 
Report  and  Order,  56  PR  55235  (October 
25, 1991)  (Intnexchange  Order),  the 
Commission  adopted  rules  permitting 
DCCs  to  ofiisr  commm  caniw  services 
pursuant  to  individually  negotiated 
contract  tariffs.  AT&T,  then  deemed  as 
a  dominant  carrier,  was  permitted  to 
offer  services  under  contract  tariff  rates 
only  for  those  services  that  we  had 
found  to  be  subject  to  substantial 
competition.  We  required  AT&T  to  file 
a  tariff  setting  forth  the  terms  of  each 
negotiated  contract,  and  to  make  the 
same  terms  and  conditions  generally 
available  to  similarly  situated  customers 
under  substantially  similar 
circumstances  so  as  to  comply  with  the 
nondiscrimination  provisions  of  the 
Communications  Act. 

191.  In  the  Price  Cap  Second  FNPRM, 
we  proposed  to  apply  similar  contract 
carriage  rules  to  access  services  that  the 
Commission  finds  to  be  subject  to 
substantial  competition,  provided  the 
contract  rates  were  made  generally 
available  to  similarly  situated  customers 


under  substantially  similar 
circumstances. 

192.  We  propose  to  permit  incumbent 
LECs  to  offer  contract  tariffs  when  Phase 
1  has  been  met.  Incumbent  LECs  would 
be  required  to  make  each  contract  tariff 
both  publicly  available  through  a  tariff 
filing  setting  forth  the  contract's  terms, 
and  generally  available  to  similarly- 
situated  customers  on  the  same  terms 
and  conditions.  The  availability  of 
contract  carriage  should  lead  to  lower 
prices  for  those  customers  using 
contract  tariffs.  Under  our  price  cap 
rules,  contract  tariffs  at  reduced  prices 
could  allow  incumbent  I£Cs  to  raise 
prices  far  those  customers  not  taking 
service  subject  to  these  contract  tariffs 
due  to  the  way  the  actual  price  indices 
(APIs)  are  calculated.  At  Phase  1,  the 
entry  barriers  to  competition  wiU  have 
been  removed,  but  competition  may  not 
yet  be  sufficient  to  constrain  the 
incumbent  LECs  from  raising  prices 
unreasonably  for  those  customers  not 
under  contract  tarifb.  Thus,  as 
suggMted  by  Pacific  Bell,  we  also 
propose  to  remove  contract  carriage 
service  when  calailating  incumbuit 
LECs'  APIs  in  our  price  cap  system.  We 
note  that  parties  yriU.  be  negotiating,  or 
obtaining  arbitration  of  individual 
anangonents  before  the  states,  under 
section  252,  and  that  certain 
interconnection  arrangements  may  be 
substitutable  for  access  services.  This 
may  well  place  greater  competitive 
pressure  cm  prices  Ux  incumbent  LEC 
access  services  at  an  earlier  phase  in  the 
development  of  competition  than 
existed  for  AT&T.  Parties  advocating 
that  we  should  delay  contract  carriage 
until  Phase  2  or  until  substantial 
competition  has  been  reached  should 
identify  and  quantify  their  concerns 
with  implementing  this  reform  at  Phase 

1. 

193.  We  also  propose  to  remove  the 
prohibition  agahist  inciunbent  L£Cs 
offering  compiBtitive  response  tarifb 
whenthe  requirements  of  Phase  1  have 
been  met  A  competitive  response  tariff 
is  a  contract  tariff  that  a  LEC  initiates 
when  it  responds  to  a  competitor's  offer 
to  an  end  user,  or  in  response  to  a 
request  for  proposal.  By  requiring  that  a 
competitor  be  present,  competitive 
response  iariBs  by  definition  provide  an 
additional  justification  for  being  made 
available  at  this  phase.  To  the  extent 
that  parties  disagree  with  our  proposed 
treatment  of  contract  taiiOs  offered  in 
response  to  requests  for  proposals,  we 
invite  comments  demonstrating  why 
different  conclusions  would  be  in  the 
public  interest. 

d.  Deregulating  New  Services.  194.  We 
also  seek  comment  on  whether  to  permit 
incumbent  LECs  to  offiar  certain  access 
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services  outside  price  cap  regulation 
upon  achievement  of  the  Phase  1  trigger. 
Such  treatment  might  be  possible 
because  a  baseline  access  offering  exists 
that  ensures  continued  provision  of  a 
core  service  at  reasonable  rates.  The 
ability  of  incumbent  LECs  to  offer  some 
access  services  outside  price  caps  could 
create  incentives  fw  incumbent  LECs  to 
introduce  services  using  the  capabilities 
of  new  technologies.  Modifications  to 
pur  regulatory  regime  along  these  lines 
for  such  services  could  increase 
customer  choice,  streamline  regulation, 
and  increase  consumer  welfare  by 
increasing  incentives  for  innovation. 

195.  As  BOCs  are  permitted  to  enter 
the  long-distance  market,  however,  their 
long-distance  affiliates  may  well  be 
purchasing  many  of  these  new  services, 
as  long-distance  carriers  with  LEC 
affiliates  may  well  today.  We  seek 
comment  on  whether  this  may  give  rise 
to  circumstances  in  which  the  LEC 
could  reduce  the  effects  of  competition 
if  it  ofifered  certain  new  services  outside 
price  cap  regulation.  If  so,  wdien?  We 
also  ask  whether  the  section  202 
prohibition  against  discrimination  and. 
with  respect  to  the  BOCs.  the  section 
271(c)  checklist  and  the  section 
272(e)(3)  requirement  that  a  BOC  charge 
its  long-distance  affiliate  an  amount  for 
access  that  is  no  less  than  the  amount 
charged  to  any  unaffiliated 
interexchange  carriers,  provide 
suffidoit  protecticm  against  possible 
anticompetitive  conduct  that  we  need 
not  make  special  exceptions  to  our 
proposal.  We  also  seek  comment  on  the 
relioionship  of  this  proposal  to  the 
requirement  to  unbundle  network 
elemoits  under  the  1996  Act. 

196.  We  also  seek  conunent  on 
whether  we  could  deregulate  new 
services.  We  now  seek  comment  <m 
whether  we  should  eliminate  all 
requirements  that  an  incumbent  LEC 
obtain  any  regulatory  approval  before  a 
tariff  introducing  a  new  service  can  take 
efiiact.  Many  new  services  take 
advantage  of  new  technical  capabilities, 
and  the  delay  entailed  in  obtaining 
regulatory  approval  may  harm  consiuner 
wel&re.  Because  the  underlying  core 
access  service  offierings.  as  well  as 
unbundled  network  elements,  would 
still  be  available,  there  may  be  little 
benefit  from  requiring  an  incumbent 
LEC  to  obtain  regulatory  approval  before 
introducing  a  new  service.  We  ask 
whether,  if  the  new  service  is  far 
superior  to  the  existing  service,  the 
availability  of  the  old  service  may  not 
provide  student  safeguards.  The 
availability  of  the  core  service  also 
raises  the  question  of  whether  price 
regulation  of  new  services  is  still 
needed  or  warranted.  If  not.  these 


services  could  be  removed  from  price 
cap  regulation.  Alternatively,  if  such 
services  are  not  removed  from  price  cap 
regulation  altogether,  we  seek  comment 
on  whether  we  should  eliminate  the 
new  services  test.  We  seek  comment  on 
these  alternatives.  Parties  are  invited  to 
comment  on  whether  relaxed  regulation 
is  more  appropriate  for  some  types  of 
new  services  than  it  is  for  other  new 
services. 

197.  Finally,  we  seek  comment  on 
whether,  if  we  adopt  the  proposal  in  the 
preceding  paragraph,  we  should  also 
remove  from  price  cap  regulation  some 
services  that  have  required  waivers  in 
the  past  for  their  introduction.  This 
would  equate  the  treatment  of  existing 
services  that  were  introduced  following 
a  waiver  request  to  that  for  future  new 
services.  One  example  of  such  a  service 
is  500  access  service,  which  allows  DCCs 
to  offer  their  customers  a  service  by 
which  a  call  to  one  number  is  routed  to 
a  different  telephone  number  at 
different  times,  or  in  different 
sequencing  arrangements  (a  "follow- 
me"  service).  This  service  offers 
spedalized  featiues  for  which 
continued  regulation  may  not  be 
necessary  if  competing  carriers  can 
develop  substitute  services  to  respond 
to  customer  needs.  We  seek  comment  on 
this  example,  and  seek  comment  on 
whether  other  similar  services  exist  for 
which  continued  price  cap  regulation 
may  not  be  necessary. 

C.  Phase  2— Actual  Competition 

198.  In  this  subsection,  we  seek 
comment  on  the  removal  of  additional 
regulatory  constraints  fit>m  incumbent 
price  cap  LECs  upon  the  establishment 
of  an  actual  competitive  presence  for  an 
exchange  access  service  in  a  relevant 
geographic  area.  A  competitive  presence 
short  of  substantial  competition  would 
help  to  ensure  that  the  opening  of  the 
network  has  happened  in  fact,  not  just 
in  theory,  and  would  allow  for  further 
reforms  under  conditions  short  of  the 
substantial  competition  necessary  for 
full  deregulation  and  detariffing.  At 
Phase  2,  we  are  seeking  conunent 
broadly  on:  (1)  Eliminating  price  cap 
service  categories  within  baskets;  (2) 
removing  the  ban  on  differential  pricing 
for  access  among  different  classes  of 
customers;  (3)  ending  mandatory  rate 
structiire  rules  for  transport  and  local 
switching:  and  (4)  consoUdating  traffic- 
sensitive  and  trunking  baskets.  We  are 
also  seeking  comment  on  whether  and 
how  to  implement  these  reforms,  or 
equivalent  reforms,  if  the  development 
of  competition  comes  at  significantly 
different  rates  for  different  switched 
access  services  in  different  areas.  These 
reforms  would  appear  appropriate 


because  the  competition  present  at 
Phase  2.  together  with  the  availability  of 
imbundled  netwoiic  elements  and  the 
continuing  price  cap  limits  on  price 
increases,  should  restrain  incmnbent 
LECs  from  overcharging  their  customers. 
We  seek  comment  &s  well  on  how  to 
define  competitive  presence  for  these 
purposes,  indudiM  vdiether  we  should 
define  the  term  differently  for  certain  of 
the  above  reforms  than  for  others. 
Finally,  we  seek  commmt  on  various 
alternatives — induding  whether  we 
should  remove  any  of  these  regulatory 
con^raints  at  Phase  1;  whether  we 
should  remove  additional  regulatory 
constraints  at  Phase  2;  and  whether  we 
should  wait  imtil  substantial 
competition  has  developed,  as  described 
above,  before  eliminating  some  or  all 
these  constraints. 

1.  Trigger  and  Relevant  Maricets 

199.  We  invite  comment  on  three 
possible  factors  for  determining  whether 
an  incumbent  LEC  has  met  the  trigger 
for  Phase  2:  (1)  Demonstrated  presence 
of  competition;  (2)  full  implementation 
of  competitively  neutral  universal 
service  support  mechanisms;  and  (3) 
credible  and  timely  enforcement  of  pro- 
competitive  rules.  We  also  ask  whether 
the  proposals  for  deregulating  new 
services  we  seek  comment  on  in 
subsection  V.B.2.d,  above,  would  be 
better  suited  for  Pbaae  2.  We  seek 
comment  on  whether  we  should  adopt 
any  or  all  of  these  Cadors  for  the  Phase 

2  trigger  point,  and  whether  there  are 
other  competitive  faxAoa  that  we  should 
consider. 

200.  First,  we  seek  ccamnent  on  how 
to  determine  vrhea  competition  is 
suffident  to  end  mandatory  rate 
structure  rules  for  transport  and  local 
switching,  remove  the  ban  on 
differential  pricing  for  access  among 
different  classes  of  customers,  eliminate 
price  cap  service  categories  within 
baskets,  and  consolidate  the  traffic- 
sensitive  and  trunkii^  baskets.  We 
could  measiue  market  share  as  one 
fador,  among  others,  in  determining 
whether  competition  exists  in  a  given 
market  for  purposes  of  removing  the 
regulatory  constraints  we  have 
identified.  As  we  observed  in  the  Price 
Cap  Second  FNPRM,  we  previously 
have  used  market  share  as  one  fador  in 
measiuing  the  presence  of  competition. 
Nevertheless,  there  are  drawbacks  to 
using  market  share.  An  analysis  of  the 
level  of  competition  for  incumbent  LEC 
services  based  solely  on  an  incumbent 
LECs  market  share  at  one  time  may  not 
provide  an  adequate  basis  for  us  to 
conclude  that  a  competitive  presence 
truly  exists.  Further,  we  Lack  data  on  the 
relative  market  shares  of  inciunbent 
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LECs  and  thor  rivals,  and  thus  would 
need  to  develop  reasonable  and 
nonburdensfsne  ways  to  gather  that 
information  if  vre  were  to  rely  on  it  If 
the  Commission  considers  the  relative 
mariiet  shares  of  the  incumbent  LECs 
and  their  competitors  as  one  bctor  in 
assessing  the  level  of  competition  for 
incumboit  LEG  services,  what  data  and 
infonnaticm  about  incumbent  LECs  and 
their  competitors  would  be  necessary  to 
assess  their  relative  maritet  shares?  Also, 
we  would  have  to  determine  the 
appropriate  marirat  to  be  measured  and 
the  unit  of  measiuement,  such  as 
customer  lines,  revenues,  or  access 
minutes.  We  seek  comment  on  whether 
inrfng  a  market  share  trigger  could  afiiect 
how  the  market  develops.  We  seek 
comment  on  whether,  notwithstanding 
an  absence  of  competitive  entry,  the 
incumbent  coidd  be  adequately 
restrained  from  raising  its  prices  such 
that  it  could  obtain  Phase  2  treatment. 
If  we  were  to  adopt  any  new  reporting 
requirements  for  purposes  of  calculating 
mmket  share,  we  invite  comment  on 
what  effect  this  requirement  would  have 
on  incumbent  LECs  considered  "small 
businesses"  for  purposes  of  the 
Regulatmy  Flexibility  Act. 

201.  In  addition  to  measuring  market 
share  as  a  percentage,  we  seek  comment 
on  the  possible  use  of  absolute  measures 
of  cranpetitors'  presence  for  services  in 
an  area.  For  instance,  we  ask  parties  to 
discuss  whether  a  competitive  presence 
should  be  measured  in  terms  of  an 
absolute  number  of  customer  lines, 
residential  lines,  or  access  minutes.  Are 
there  other  factors  that  could  be 
measiued  that  could  support  a  finding 
of  competitive  presence,  e.g.,  a  specified 
number  of  competitive  switches;  or  a 
certain  number  of  customers  receiving 
service  from  imbimdled  network 
elements  or  competitive  facilities?  What 
should  be  the  relative  importance  of  a 
measiirement  of  competition  in  lig^t  of 
other  fabtors  that  we  propose  to 
incorporate  into  our  analysis  and  on  any 
other  factors  that  may  be  proposed?  On 
one  hand,  a  simple  measurable  test 
would  be  easier  to  administer  than  most 
other  potential  tests;  on  the  other  hand, 
the  real  significance  of  any  particular 
competitive  presence  in  the  marketplace 
often  only  becomes  clear  after  analyzing 
severed  di^rent  variables  that  measure 
competition. 

202.  We  propose  to  apply  any  market- 
presence  test  we  might  adopt  on  a 
aervioe-by-service  basis.  For  example. 
we  propose  to  allow  an  inciunbent  LEC 
to  establish  difiierential  rates  for 
transpcHt  when  that  incimibent  LEC  has 
satisfied  the  Phase  2  trigger  for 
transport,  even  if  there  is  no 
demonstrated  presence  of  competiton 


for  local  switching.  Sudi  an  approach 
would  allow  the  incumbent  LEG  to 
respond  to  competitive  alternatives  for 
specific  services,  which  should  result  in 
lower  prices  and  more  efficient 
utilization  of  the  network,  without 
permitting  incumbent  LECs  to  raise 
rates  imreasonably  for  less  competitive 
services.  Also,  this  approach  would  be 
consistent  with  ouir  proposal  to  remove 
services  frtnn  price  cap  regulation  when 
they  are  subject  to  substantial 
competition.  Certain  Phase  2  proposals, 
such  as  elimination  of  service  categories 
and  consolidatioD  of  price  cap  baskets, 
may  not  be  amenable  to  implementation 
on  a  service-by-service  basis.  We  seek 
comment  on  how  any  such  elements  of 
Phase  2  regulatory  relief  should  be 
implemmted. 

203.  A  second  possible  factor  to 
consider  in  determining  whethw  the 
Phase  2  trigger  has  been  met  is  whether 
the  universal  service  programs  available 
to  incumbent  LECs  and  other  eligible 
teleoHnmunications  carriers  are 
competitively  neutral.  The  Universal 
Service  Joint  Board  recommended  that 
both  the  collection  mechanism  and  the 
disbursement  mechanism  for  imiversal 
service  programs  be  competitively 
neutral.  We  ask  whether  some 
consumers  will  not  see  the  benefits  of 
competition  if  the  state  universal  service 
programs  are  not  competitively  neutral. 
If  in  practice  only  incumbent  LECs  can 
receive  universal  service  support,  then 
the  disbursement  mechanism  is  not 
competitively  neutral.  Customers 
should  be  able  to  choose  their  provider 
based  on  who  best  serves  their  needs, 
not  on  which  provider  specifically 
qualifies  for  a  subsidy  payment.  We 
seek  comment  on  this  proposed  factor. 

204.  We  ask  to  what  extent  and  how 
enforcement  of  pro-competitive  rules 
should  be  a  factor  in  determining 
whether  Phase  2  has  been  achieved. 
Any  state  or  federal  rules  or  rights  must 
be  enforced  vigoroxisly  and  swiftly  so 
that  consumers  enjoy  the  benefits  of  the 
promised  competition.  States  and  the 
FCC  have  a  duty  to  create  forums  for 
fast,  fair  and  efficient  dispute 
resolution.  We  seek  comment' on 
whether  enforcemoit  should  be  used  as 
a  Phase  2  condition,  and  if  so,  on  what 
the  specific  criteria  should  be  for 
determining  whether  enforcement  is 
adequate. 

205.  We  also  seek  comment  here  on 
whether  additional  or  different 
conditions  should  apply  before 
implementing  Phase  2  reforms.  For 
instance,  we  seek  comment  on  whether 
our  definition  of  actual  competitive 
presence  should  differ  for  implementing 
various  of  the  reforms  discussed  here. 
Should  we  require  greater  competitive 


pressures  on  inaimbent  LEC  aooess 
charges  before  we  implement  certain  of  - 
the  reforms  discussed  below?  If  so, 
which  ones,  and  wdiy?  We  also  tatk 
comment  (m  the  extent  to  whidi  an 
actual  competitive  presence,  frtim 
entrants  purchasing  unbundled 
elements,  using  their  own  constructed 
facilities,  or  a  combination  of  the  two  as 
a  substitute  for  current  access  service, 
would  provide  incimibent  LECs 
incentives  to  reduce  access  charges.  If  it 
develops  that  carriers  are  competing  for 
end-user  customers  primarily  by 
providing  bundles  of  local  and  long 
distance  service,  to  what  extent  would 
incumbent  LECs  decide  not  to  lower 
access  charges  charged  to  DCCs,  but 
instead  to  raise  them  as  high  as  possible 
as  long  as  possible?  If  this  occurs  for 
certain  groups  of  customers,  or  in 
certain  areas,  should  this  ailect  how  we 
implement  reforms  at  Phase  2,  and,  if 
so,  how?  To  what  extent  is  this 
competitive  dynamic  affected  by  the 
absence  of  a  legal  requirement  imder  the 
1996  Act  that  a  requesting  carrier 
provide  local  exchange  service  to  an  md 
iiser  in  order  to  purchase  unbundled 
network  elements  and  use  them  as  a 
substitute  for  access  service?  To  what 
extent  would  the  continued  constraints 
of  price  cap  regulation  for  certain  access 
services,  perhaps  as  modified  according 
to  certain  of  the  methods  discussed  in 
the  prescriptive  approach  to  access 
reform,  provide  sufficient  protection 
diiring  the  transition  to  substantial 
competition? 

206.  We  solicit  comment  on  the 
procedures  that  an  incimibent  LEC 
should  follow  to  demonstrate  that  it  has 
met  the  Phase  2  triggers  for  one  or  more 
services.  Petitioners  should  discuss 
whether  an  inciunbent  LEC  should  file 
a  petition  for  waiver,  a  petition  for 
declaratory  ruling,  or  some  other  filing, 
and  bow  the  incumbent  LEC  should 
satisfy  its  burden  of  proof. 

207.  We  also  seek  comment  on  the 
relevant  geographic  area  that  should  be 
considered  in  determining  whether  an 
incumbent  LEC  has  met  the  Phase  2 
competitive  trigger.  As  discussed  in 
Section  n.D.l  above,  there  are  several 
possible  ways  of  specifying  geographic 
areas.  We  tentatively  conclude  that  any 
geographic  area  used  in  considering  the 
presence  of  substantial  competition 
would  be  appropriate  for  purposes  of 
Phase  2.  Moreover,  by  not  requiring 
parties  to  maintain  data  on  multiple 
geographic  areas,  such  an  approach 
would  keep  administrative  burdens  on 
all  parties  to  a  miwimiim.  We  seek 
comment  on  this  tentative  conclusion. 
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2.  Refoms 

a.  Service  Categories  Within  Baskets. 
208.  The  price  cap  service  categories 
were  developed  both  to  protect 
ratepayers  from  predpitoiu  changes  in 
.the  prices  for  incumbent  LEC  services, 
and  to  prevent  incumbent  LECs  from 
disadvantaging  one  class  of  ratepayers 
to  the  benefit  of  another  class.  We 
tentatively  conclude  that,  given 
competition  in  Phase  2,  the  ciirrent 
service  categories  in  the  tnmking  and 
traffic-sensitive  baskets  would  no  longer 
be  necessary.  We  invite  comment  on 
how  we  should  eliminate  service 
categories,  because  doing  so  on  a 
service-by-service  basis  appears 
infsasible.  While  the  upper  service  band 
indices  (SBIs)  prevent  incimibent  LECs 
from  ofEsetting  price  reductions  in  one 
service  category  with  increases  for  less 
competitive  services,  the  development 
of  a  competitive  presence  will  provide 
KCs  with  the  alternatives  of  obtaining 
service  fit>m  competitive  LECs  or  using 
unbundled  network  elements  instead. 
We  seek  comment  on  eliminating  the 
current  service  categcuies  at  Phase  2. 
Parties  should  address  whether  there 
will  be  a  need  for  any  service  categories 
at  that  point,  to  describe  those 
categories,  and  to  explain  why  it  woiild 
be  in  the  public  interest  to  retain  them. 

b.  IXffmntial  Pricing  for  Access  to 
Different  Classes  of  End-Users.  209. 
While  we  generally  have  not  considered 
differential  pricing  for  access  services  to 
diCfiarent.classes  of  customers  in  prior 
proceedings  (except  for  the  Subscriber 
Line  Charge),  we  seek  comment  on 
wdiether  we  should  permit  such 
flexibility  at  Phase  2.  As  used  in  this 
NPRM,  we  define  differential  pricing  as 
permitting  incumbent  LECs  to  charge 
difiierent  rates  for  access  to  diffierent 
classes  of  customers.  There  are  at  least 
three  classes  for  which  differential 
pricing  may  be  appropriate:  Residential, 
single-line  business,  and  multi-line 
business.  We  invite  parties  to  suggest 
additional  classes,  and  to  analyze  why 
rates  for  access  to  such  classes  should 
be  afforded  difiiarential  treatment.  We 
seek  comment  on  whether,  for 
incumbent  LECs  that  use  differential 
pricing  for  their  access  rates,  we  should 
adopt  some  safeguards  to  protect  the 
classes  of  customers  not  subject  to 
competition,  e.g.,  residential  and  single- 
Une  business,  and  if  so,  what  those 
safeguards  should  be. 

210.  Differential  pricing  for  access 
could  pose  the  same  substantial  risks  to 
competition  that  accompany  contract 
carnage  and  RFPs.  but,  because 
differential  pricing  would  enable  an 
incumbent  LEC  to  adjust  all  prices  for 
access  to  a  class  of  customers  within  a 


zone  at  the  same  time,  the  risks  would 
be  on  a  greater  scale.  We  seek  comment 
on  whettier  we  should  permit 
incumbent  LECs  to  ofliar  difilBrential 
pricing  for  access  once  the  requirements 
of  Phase  2  have  been  met. 

c.  Rate  Structure  Rules  for  Transport 
and  Local  Switching.  211.  We  seek 
comment  on  eliminating  the  rate 
structure  rules  for  the  tnmsport  and 
local  switching  rate  elements  at  Phase  2. 
We  would  also  eliminate  the  mandatory 
rate  structiue  modifications  for 
transport  and  local  switching  that  we 
propose  in  Section  in,  above.  At  Phase 
2.  if  an  incumbent  LEC  attempted  to 
establish  an  inefficient  rate  structure,  an 
IXC  woiild  be  able  to  avoid  paying 
above-cost  rates  by  using  cost-based 
unbundled  networic  elements  to 
originate  and  terminate  toll  traffic,  or  by 
acquiring  access  fitim  a  competitive 
provider.  We  will  be  able  to  rely  on  the 
presence  of  competitors  to  oblige  the 
incumbent  LECs  to  establish  rate 
structures  that  reflect  the  manner  in 
which  costs  are  incurred.  We  do  not 
propose  to  introduce  this  reform  at 
Phase  1,  even  though  unbundled 
network  elements  can  act  as  an  effective 
substitute  for  switched  access  at  that 
point.  We  tentatively  conclude  that  we 
should  allow  the  Phase  1  reforms  to  take 
their  effect  prior  to  eliminating  our 
mandatory  rate  structure  rules,  because 
it  is  not  clear  that  the  mere  existence  of 
efficient  rate  structure  rules  for 
imbundled  network  elements  will  cause 
incumbent  LECs  to  adopt  efficient 
access  rate  structiues.  For  example, 
inciunbent  LECs  may  have  an  incentive 
to  set  per-minute  access  charges  to  raise 
the  cost  for  interexchange  resellers,  who 
may  have  difficulty  vertically 
integrating.  This  pricing  would  raise  the 
marginal  costs  of  those  IXCs,  distorting 
competition  and  raising  prices  and  the 
profits  of  a  LEC  or  its  interexchange 
affiliate.  We  seek  comment  on  thi» 
reform,  and  on  when  our  mandatory  rate 
structure  rules  should  no  longer  apply. 
We  also  seek  comment  on  whether  we 
should  keep  our  rate  structure  rules  for 
terminating  access  even  after  we  have 
removed  them  for  originating  access. 

212.  In  conjimction  with  elimination 
of  transport  and  switching  rate  structure 
rules,  we  also  ask  parties  to  comment  on 
whether  carriers  satisfying  Phase  2 
requirements  should  be  permitted  to 
apportion  access  charges  between 
carrier  and  end  user  according  to 
marketplace  pressures.  In  this  regard, 
incumbent  LECs  would  be  treated  in  the 
same  manner  as  competitive  LECs,  with 
neither  a  requirement  nor  a  prohibition 
against  adopting  the  most  commercially 
appropriate  rate  structiue.  Commenters 
should  discuss  whether  we  should 


permit  LECs  to  collect  charges  irom  end 
users  for  originating  access,  terminating 
access,  or  both,  and  whether  such 
charges  should  be  imposed  on  the  party 
placing  a  call  or  the  party  receiving  the 
call.  Commenters  should  also  addr^ 
whether  providing  this  flexibility  might 
violate  section  254(g),  which  prohibits 
interexchange  rates  in  rural  or  high  cost 
areas  frtun  exceeding  rates  in  urban 
areas.  Alternatively,  we  seek  comment 
on  any  steps  we  should  take  to  ensure 
that  an  DCC  can  recover  access  charges 
fit>m  its  customers  in  an  efficient 
manner. 

d.  Consolidation  of  the  Traffic- 
Sensitive  and  Trunidng  Baskets.  213. 
Whoi  we  created  the  price  cap  baskets 
for  inomibrait  LECs,  eadi  witn  separate 
price  cap  indices  and  bands,  we 
balanced  two  competing  concerns.  First, 
we  limited  the  number  of  baskets  to 
ensure  that  the  company-wide 
productivity  offset  would  be  appropriate 
for  each  basket.  Second,  we  sought  to 
limit  the  incumbent  LECs'  ability  to 
subsidize  price  decreases  far 
competitive  services  with  price 
increases  for  services  in  a  less 
competitive  basket  We  expect  that 
competition  in  trunking  and  switching 
will  develop  at  approximately  the  same 
rate.  Thus,  the  need  to  separate  the 
traffic-sensitive  and  trunking  baskets  is 
reduced.  We  do  not  seek  comment  on 
consolidating  the  common  line  basket, 
because  the  common  line  possesses 
difEnent  bottleneck  characteristics  than 
do  local  switching  and  transport.  These 
differences  are  likely  to  cause 
competition  for  common  line  services  to 
develop  differently  than  and  probably 
generally  lag  somewhat  behind 
competitive  developments  in  the  traffic* 
sensitive  and  trunking  baskets.  We  do 
not  seek  comment  on  consolidating  the 
interexchange  basket  because  services 
within  the  interexchange  basket  are 
more  competitive,  and  so  are  likely  to  be 
subject  to  substantial  competition  more 
quickly  than  traffic-sensitive  or  trunking 
services.  At  this  point,  we  invite 
comment  on  consolidating  the  traffic- 
sensitive  and  trunking  baskets,  enabling 
inciimbent  LECs  to  price  their  services 
more  efficiently  in  response  to  the 
competitive  market.  Consolidating  the 
traffic-sensitive  and  trunking  baskets 
also  reduces  the  administrative  burdens 
placed  on  incumbent  LECs. 

214.  We  have  considered  modifying 
price  cap  baskets  in  the  past,  but 
declined  to  do  so  in  the  absence  of 
information  about  the  state  of 
competition  in  the  local  telephone 
martlets.  We  suggest  two  possible  points 
at  which  to  remove  this  constraint: 
Phase  2  or  in  conjimction  with  the 
phase-out  of  the  TIC.  discussed  below. 
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Our  Phase  2  triggers  should  assess 
competition  adequately  for  the  purpose 
of  detennining  whether  incumbsnt  LECs 
should  be  able  to  ccmsolidate  the  traffic- 
sensitive  and  tnmldng  baskets.  Until  the 
incumbent  LEG  reaches  Phase  2  for  each 
basket,  it  continues  to  bee  less 
competition  for  the  services  in  one  of 
the  baskets  relative  to  the  services  in  the 
other.  During  this  time,  an  incumbent 
LEG  that  can  consolidate  these  baskets 
may  still  have  an  incentive  and  the 
ability  to  engage  in  anticompetitive 
behavior.  We  believe  that  in  order  to 
reduce  this  incentive,  inciunbent  LECs 
woiild  have  to  readi  Phase  2  for  each  of 
the  services  within  these  baskets. 
Nevertheless,  it  may  be  better  to  permit 
consolidation  of  the  traffic-sensitive  and 
trunldng  baskets  as  part  of  the 
incumbent  LECs'  phasing  out  of  the  TIC. 
Removing  this  constraint  at  the  time  of 
the  TIC  phase-out  would  provide  a 
method  for  incumbent  LECs  to  reassign 
costs  from  the  TIC  We  seek  comment 
on  consolidating  the  traffic-sensitive 
and  trunking  baskets,  particularly  on 
v^ien  the  consolidation  should  take 
place.  We  ada  parties  that  favor 
consolidating  the  traffic-sensitive  and 
trunking  baskets  as  part  of  the 
incumbent  LECs'  phasing  out  of  the  TIC 
address  what  wotUd  ensure  that 
incumbmt  LECs  would  not  engage  in 
anticompetitive  behavior  with  respect  to 
the  services  within  these  baskets. 

VL  Praecr^ve  Approach  to  Access 
Refwui 

A.  Introduction 

215.  In  Section  V  above,  we  have  set 
forth  a  firamework  under  which  we 
would  reduce  or  eliminate,  in  phases 
tied  to  the  potential  for  and  growth  of 
competition,  access  charge  reqiiirements 
that  constrain  rate  structures  and  price 
levels.  Some  parties,  such  as  MQ,  may 
omtend  that  a  mari^-based  approach  is 
inadequate  to  the  task  of  reforming 
access.  Such  parties  might  argue  that,  at 
best.  competiti(m  will  emerge  imevenly 
among  geographic  areas,  services,  and 
customer  classes,  and  argue  that  a 
second  option  for  access  reform,  a 
prescriptive  approach,  should  be 
followed.  Althoiigh  a  prescriptive 
approach  would  move  access  rates  to 
fomard-looking  economic  costs  in  a 
more  predictable  and  uniform  maimer 
than  a  maricet-based  approach,  such  an 
approach  would  also  require  that  the 
Commission  play  a  greater  role  in  the 
telecommunications  marketplace.  In 
Sectim  IV.A  above,  we  invite  comment 
generally  on  whether  a  maiket-based 
approach,  prescriptive  approach,  or 
some  combination  of  the  two 


approaches  provides  the  best  path  for 
access  reform. 

216.  In  this  Section,  we  seek  comment 
on  the  specific  requirements  we  should 
apply  to  inamibent  LECs  if  we  adopt  an 
alternative,  more  prescriptive  approach 
to  access  reform.  First,  we  invite 
comment  on  the  goal  of  a  prescriptive 
approach.  Next,  we  invite  comment  on 
a  number  of  proposals,  many  of  vAddx 
have  been  suggested  by  industry 
participants,  for  specific  requirements 
that  coiild  be  incorporated  into  the 
prescriptive  approach.  Many  proposals 
discussed  below  are  designed  to  reduce 
access  rates  generally,  because  reducing 
access  rates  should  in  most,  if  not  all, 
cases  result  in  rates  that  are  closer  to 
cost.  One  of  our  proposals  is  to 
prescribe  TSLRIC-based  access  rates, 
which  would  force  rates  to  cost  more 
effectively  than  our  other  proposals,  but 
would  also  be  more  administratively 
burdensome.  Finally,  we  address 
estabUshing  phases  for  prescriptive 
access  reform,  to  avoid  the  market 
disruptions  that  might  occur  if  we 
required  incmnbent  LECs  to  move 
interstate  access  rates  to  cost  on  a 
"flash-cut"  basis. 

B.  Goal  of  Pnscriptive  Access  Reform 

217.  In  both  the  prescriptive  approach 
to  access  reform  discussed  in  this 
Section  and  the  market-based  approach 
discussed  in  Section  V,  we  seek  to 
develop  competition  for  interstate 
access  services,  which  will  ultimately 
result  in  the  deregulation  of  these 
services.  As  we  have  emphasized 
else^oe  in  this  NPRM  and  in  other 
proceedings,  the  1996  Act  commands  us 
to  foster  efficient  competition  in  all 
telecommunications  markets  and  to 
remove  regulation  when  marketplace 
forces  will  drive  competing  providers  to 
lower  their  costs  and  prices  and  offer 
services  that  are  resp<msive  to  the 
demands  of  consumers.  An  intermediate 
goal  of  the  market-based  approach  is  to 
permit  mariut  forces  to  drive  interstate 
access  rates  to  economically  efficient 
levels.  We  propose  adc^tinig  a  similar 
intermediate  goal  for  prescriptive  access 
reform;  i.e.,  we  propose  to  adopt  rules 
that  would  drive  access  rates  to 
economically  efficient  levels.  MQ  and 
AT&T  have  argued  that  interstate  access 
rates,  as  well  as  prices  for  unbundled 
network  elements  offered  pursuant  to 
the  1996  Act.  should  be  based  on  the 
forward-looking  economic  costs  of  those 
services  or  elements.  Those  DCCs  have 
also  submitted  computer  models 
designed  to  calculate  forward-looking 
economic  cost.  Specifically,  in  the  case 
of  access  services,  the  model  calculates 
'Total  Service  Long  Run  Incremental 
Cost"  (TSLRIC)  of  the  access  service. 


and  in  the  case  of  imbundled  netwraii 
elements,  the  model  cwlailates  the 
TSLRIC  of  network  elements,  also 
known  as  Total  Element  Lcmg  Run 
Incremental  Cost  (TELRIC). 

218.  An  incumbent  LEC's  TSLRIC  for 
a  given  service  or  facility  .-such  as 
exchange  access  service,  should  include 
all  incremental  costs  directly 
attributable,  or  dedicated,  to  the 
delivery  of  the  service  or  facility  in 
question.  Carriers  also  shoiild  be 
dlowed  to  recover  a  reasonable 
allocation  of  their  forward-looking 
common  costs,  defined  as  those  costs 
that  are  incurred  in  ccomection  with  the 
production  of  multiple  products  or 
services  that  remain  imchanged  as  the 
relative  proportion  of  those  products  or 
services  varies.  We  note  that  when 
calculating  the  forward-looking 
economic  cost  of  exchange  access 
services,  because  these  services  share 
conunon  network  facilities  with  other 
incumbent  LEC-provided  services,  such 
as  local  exchange  service  and 
intraLATA  toll,  fewer  costs  will  be 
direcdy  attributable  or  dedicated  totally 
to  exchange  access  services. 
Consequently,  the  incumbent  LEC  may 
need  to  recover  significant  common 
costs  in  addition  to  the  TSLRIC  of 
exchange  access.  These  caiiun<m  coats 
should  be  recovered  in  a  maimer  that  is 
econcnnically  efficient  and  consistent 
with  the  pn>competitive  goals  of  the 
1996  Act.  By  contrast,  the  TELRIC  of  a 
specific  facility,  such  the  loc^  or  the 
switch,  would  directiy  attribute  to  that 
facility  all  costs  causeid  by  that  facility, 
regardless  of  the  services  provided  by 
that  facility.  ConsequenUy.  the  forward- 
looking  common  costs  that  the 
incumbent  LEC  must  recover  in 
addition  to  the  TELRIC  of  that  facility  in 
order  to  recover  forward-looking 
economic  costs  are  lower  than  the 
forward-looking  common  costs  that 
need  to  be  recovered  for  a  service. 
Additionally,  the  forward-looking  costs 
of  imbimdled  netwmk  elements  should 
not  include  the  costs  of  billing  and 
marketing  to  end  usos.  because 
unbundled  network  elements  are 
intermediate  products  offered  to 

competing  carriers.  

219.  Under  both  TSLRIC  and  TELRIC- 
based  pricing  methodologies,  prices 
sho\dd  be  ba^ed  on  forward-looking 
economic  costs,  including  a  reasonable 
allocation  of  forward-looking  joint  and 
common  costs,  and  allow  incumbent 
LECs  to  earn  a  fair,  risk-adj\isted  rate  of 
return  on  their  investments.  Such 
pricing  should  encourage  efficient  and 
efiiective  entry  into  the  local 
telecommunications  maricetplace. 
Commission  staff  wiU  soon  be  releasing 
for  comment  an  analysis  of  the  use  of 
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computer  models  in  estimating  forward- 
looking  economic  costs.  In  the  event  we 
determine  that  a  market-based  approach 
will  not  result  in  the  development  of 
efficient  competition,  we  tentatively 
conclude  that  our  goal  for  prescriptive 
access  reform  should  focus  on  interstate 
access  rates  based  on  some  form  of  a 
TSLRIC  pricing  method.  We  seek 
comment  on  this  tentative  conclusion. 
Below,  we  seek  comment  on  several 
proposals  for  rules  that  would  drive 
interstate  access  rates  to  TSLRIC  levels. 

C.  Specific  Regulatory  Requirements 

1.  Readjustment  of  Rates  to  Economic 
Cost  Levels 

220.  In  the  Price  Cap  Performance 
Review  for  Local  Exchange  Carriers,  CC 
Docket  No.  94-1,  First  Report  and 
Order.  60  FR  19526  (April  19, 1995) 
(LEC  Price  Cap  Performance  Review), 
we  required  inciunbent  price  cap  LECs 
to  adjust  their  price  cap  indices  (PCIs) 
downward  to  reflect  our  decision  to 
revise,  in  light  of  our  past  experience 
with  price  cap  regulation,  one  of  the 
econcMnic  studies  on  which  we  based 
the  X-Factor  in  the  LEC  Price  Cap  Order. 
In  this  Section,  we  seek  comment  on 
whether  we  should  require  a  similar 
reinitialization  in  this  proceeding. 
Specifically,  we  seek  comment  on  the 
faasibility  of  readjusting  the  PCIs 
applicable  to  an  incumbent  LEC's 
baskets  on  the  basis  of  a  TSLRIC-based 
study.  This  would  be  one  means  of 
implementing  the  proposals  of  AT&T 
and  MQ  that  access  rates  should  be  set 
at  forward-looking  economic  costs. 
Under  this  approach,  we  would 
determine  the  forward-looking 
incremental  costs  of  providing  all  the 
access  services  in  a  price  cap  basket, 
and  then  add  a  suitable  allocation  of 
forward-looking  common  costs.  Finally, 
we  would  require  incumbent  LECs  to 
reduce  their  PCIs  by  an  amount 
equivalent  to  the  difference  between 
their  current  PCIs  and  the  TSLRIC 
revenues  of  providing  the  services  in 
each  basket  One  benefit  o{  requiring 
such  a  reinitializatioD  is  that  it  would 
enable  us  to  avoid  the  adnlinistrative 
burdens  associated  with  determining 
the  proper  allocation  of  common  costs 
to  each  service  within  a  basket.  On  the 
other  hand,  the  reinitialization  of  PQs 
we  consider  in  this  Section  would 
simply  lower  rate  levels.  It  would  not 
guarantee  that  the  inciunbent  LECs'  rate 
structures  would  be  reasonable.  We  seek 
comment  on  whether  rate  structure 
concerns  should  outweigh  our  concerns 
regarding  the  administrative  burdens  of 
allocating  common  costs.  In  Section 
VI.C4  below,  we  seek  comment  on 
prescribing  rate  levels  and  rate 
structures  based  on  TSLRIC  studies. 


which  would  help  ensure  that 
incumbent  LECs'  rate  structures  are 
reasonable,  but  would  also  require  us  to 
determine  how  to  allocate  common 
costs. 

221.  In  (»^er  to  reinitialize  PCIs  to 
levels  that  are  consistent  with  the 
TSLRIC  of  incumbent  LECs'  access 
services,  the  Commission  could  evaluate 
incumbent  LECs"  TSLRIC  studies  for 
each  price  cap  basket.  This  approach, 
however,  could  impose  significant  and 
potentially  costly  burdens  on  the  FCC, 
inciunbent  LECs,  and  interested  parties. 
Alternatively,  state  commissions  might 
be  better  suited  to  evaluate  TSLRIC- 
based  studies  because  state 
commissions  generally  have  more 
experience  with  cost  studies.  Under  this 
approach,  which  we  could  implement 
imder  section  410(a)  of  the  Act,  we 
would  rely  on  the  state  commissions' 
results  to  determine  the  difference 
between  current  interstate  access  rates 
and  forward-looking  economic  cost- 
based  access  rates,  and  reinitialize 
interstate  PQs  based  on  this  difference. 
This  approach  ensures  coordinated 
treatment  between  jurisdictions.  We 
seek  comment  on  this  alternative  and 
invite  parties  to  comment  on  what,  if 
any,  federal  guidelines  should  be 
established  for  the  conduct  of  these  state 
studies.  Commenters  should  also 
suggest  alternative  proposals  for 
reinitializing  PCIs  at  forward-looking, 
economic  cost,  in  the  event  we 
determine  that  a  market-based  a{^roach 
will  not  result  in  economically  efficient 
rates. 

222.  We  seek  comment  on  whether 
TSLRIC  calculations  for  the  services  in 
some  price  cap  baskets  could  be  based 
in  part  on  or  derived  from  the  TELRIC 
of  certain  unbundled  network  elements. 
TSLRIC  and  TELRIC  are  different 
versions  of  the  same  pricing 
methodology.  To  the  extent  that  states 
reviewing  arbitration  agreements 
governing  the  prices  of  unbundled 
network  elements  rely  on  TELRIC 
studies,  those  studies  might  also 
provide  data  useful  for  determining 
TSLRIC  rates  for  access  prices.  We  seek 
comment  generally  on  the  feasibility  of 
using  prices  derived  from  individual 
network  element  costs  to  establish 
prices  for  interstate  access  service.  In 
particular,  are  there  access  services  that 
employ  dedicated  facilities  that  are 
equivalent  to  an  unbundled  network 
element,  and  in  those  cases,  would  there 
be  any  difference  between  the  TSLRIC 
of  the  access  service  and  the  TELRIC  of 
the  imbundled  network  element?  For 
instance,  it  is  not  clear  that  the  TSLRIC 
price  of  dedicated  transport  service,  as 
opposed  to  tandem-switched  transport 
service,  should  significantly  differ  frt>m 


the  TELRIC  of  a  dedicated  transport 
element.  We  also  seek  comment  on  what 
costs,  if  any,  should  be  included  in  the 
price  of  interstate  access  that  are  not 
included  in  the  price  of  imbundled 
elements.  For  example,  we  ask 
commenters  to  address  the  nature  of 
marketing  and  other  customer 
operations  costs  that  are  involved  with 
the  provision  of  access  services,  and  ask 
that  they  identify  any  costs  that  are 
incurred  in  the  sale  of  access  services 
that  are  not  inciured  in  the  sale  of 
imbundled  elements. 

223.  In  addition,  we  solicit  comment 
on  whether  it  is  possible  to  reduce  the 
administrative  burdens  associated  with 
this  approach  by  deriving  estimates  for 
TSLRIC-based  prices  in  some  study 
areas  from  TSLRIC  or  TELRIC  studies 
conducted  previously  in  other  study 
areas.  Is  there  a  generic  cost  model  that 
could  be  used  to  determine  TSLRIC- 
based  interstate  access  prices? 

224.  Some  parties  that  advocate 
readjusting  access  rates  to  the  TSLRIC 
level  maintain  that  TSLRIC  rates  would, 
in  most  cases,  result  in  access  rate 
reductions.  In  Section  Vn.A  below,  we 
seek  comment  on  whether  this  is  the 
case,  the  reasons  therefore,  and  the 
magnitude  of  any  difi^ntial.  TSLRIC- 
baMd  rates  by  definition  would  not  be 
based  on  the  level  of  embedded  costs, 
regardless  of  whether  embedded  costs 
exceed  TSLRIC-based  rates  or  TSLRIC- 
based  rates  exceed  embedded  costs.  We 
note  that  the  presence  of  competitive 
LECs  might  increase  incumbents'  cost  of 
capital,  and  might  warrant  increasing 
depreciation  rates.  These  effects  mig|ht 
decrease  to  some  extent  any  difference 
between  TSLRIC-based  rates  and  current 
rates.  In  Section  VILB,  below,  we  seek 
comment  on  whether  and  to  what  extent 
incumbent  LECs  should  be  permitted  an 
opportunity  to  recover  any  difference 
between  TSLRIC-based  rates  and  current 
ntes. 

2.  Reinitialization  of  Rates  on  Some 
Other  Basis 

225.  In  the  event  we  determine  that  a 
market-based  approach  to  interstate 
access  charge  reform  will  not  move  rates 
closer  to  their  economic  cost,  and 
reinitialization  of  PCIs  based  on  TSLRIC 
studies  or  TELRIC  cost  models  is  not 
fiaasible.  we  could  reinitialize  PCIs  on 
some  other  basis.  For  example,  we  could 
reduce  PQs  to  a  level  that  would  result 
in  rates  targeted  to  yield  a  rate  of  return 
of  no  more  than  11.25  percent.  A  second 
basis  for  reinitialization  could  be  to 
prescribe  a  new  rate  of  return  and  then 
reinitialize  access  rates  based  on  that 
rate  of  return  as  urged  by  MQ,  ATiT, 
and  GSA  in  the  LEC  Price  Cap 
Performance  Review  proceeding. 
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Developing  a  new  starting  point  for 
incumbent  LEG  PCIs  under  either  of 
these  two  approaches  might  be 
reasonable  for  several  reasons.  First,  to 
the  extent  that  current  price  cap  rates 
include  a  cost  of  capital  greater  than 
that  necessary  to  enable  carriers  to 
attract  investors,  these  rates  may  not 
represent  the  most  reasonable  balance 
b^een  ratepayer  and  stockholder 
interests.  Second,  although  we  found  in 
the  LEG  Price  Cap  Performance  Review 
Order  that^ere  was  not  sufficient 
reason  for  reducing  access  rates  in  the 
1995-96  access  period  for  changes  in 
the  cost  of  capital,  the  incumbent  LECs' 
cost  of  capital  may  now  be  less  than 
11.25  percent.  Specifically,  in  the 
Amendment  of  Parts  65  and  69  of  the 
Commissibn's  Rules  to  Reform  the 
Interstate  Rate  of  Return  Represciiption 
and  Enforcement  Processes,  CC  Docket 
No.  92-133,  Report  and  Order,  60  FR 
28542  (June  1, 1995)  (Represcription 
Reform  Oder),  we  found  that  the  rate  of 
return  prescription  may  warrant 
revision  if  the  monthly  average  on  ten- 
year  U.S.  Treasiuy  securities  changes  by 
more  than  150  basis  points,  and  the 
change  continues  for  six  months  or 
more.  In  February  1996,  the  Common 
Carrier  Bureau  invited  comment  on 
whether  to  initiate  a  proceeding  to 
represcribe  the  authorized  rate  of  return 
for  incumbent  LECs  subject  to  rate-of- 
retum  regulation,  pursuant  to  the  trigger 
mechanism  we  established  in  the 
Represcription  Reform  Order.  If  that 
proceeding  reveals  that  the  rate-of- 
retum  LECs'  cost  of  capital  has 
decreaaed  since  we  prescribed  the 
ciinent  authorized  rate  of  return  in 
1990,  then  the  price  cap  LECs'  cost  of 
capital  may  possibly  be  lower  as  well. 
On  the  other  hand,  innunbent  LECs  &oe 
potential  competition  as  a  result  of  the 
Act  that  they  did  not  face  previously. 
This  potential  competition  could 
increase  the  risks  &cing  the  incumbent 
LECs,  and  thus  increase  their  cost  of 
capital,  thus  mitigating  to  some  extent 
the  factors  suggesting  that  incumbent 
LECs'  cost  of  capitdhas  decreased  since 
1990.  We  also  note  that  evolving 
competition  may  make  it  appropriate  to 
assign  different  costs  of  capital  to 
difCnent  services,  reflecting  differences 
in  competition  and  higher  risks  in 
transport,  switching,  and  loop  services 
respectively. 

226.  We  invite  parties  to  discuss 
whether  our  prescriptive  regulatory 
requirements  should  include 
reinitialization  of  price  cap  indices  on 
any  of  the  above-mentioned  bases  in 
this  Section  or  Section  VI.C.1.  We  seek 
comment  on  how,  if  we  were  to  proceed 
with  this  approach,  to  reinitialize  price 


cap  indices.  We  also  invite  parties  to 
provide  estimates  of  what  effect  these 
reinitializations  would  have  on  the 
inaunbentLECs'  PCIs.  In  Section  III.E 
above,  we  soUdt  comment  on  whether 
we  should  target  the  effects  of  any 
reinitialization  to  the  TIC  as  a  means  of 
phasing  out  that  rate  element 

227.  While  reducing  PCIs  would 
clearly  reduce  access  rates,  reinitializing 
indices  based  on  earnings  could  have  a 
negative  effect  on  the  productivity 
incentives  of  the  LEC  price  cap  plan. 
Represcribing  a  rate  of  return  would 
also  be  administratively  burdensome. 
We  invite  commenters  to  discuss 
whether  any  such  negative  effects  are 
likely  to  outweigh  the  benefits  of 
moving  rates  closer  to  their  economic 
cost,  and  whether  this  approach  is 
consistent  with  the  development  of 
efficient  competition. 

3.  Revision  of  LEC  Price  Cap  Plan 

228.  In  1990,  the  Commission  adopted 
mandatory  price  cap  regulation  for  the 
BOCs  and  GTE.  Other  inciunbent  LECs 
may  elect  to  be  governed  by  price  cap 
regulation.  In  simple  terms,  price  cap 
regulation  permits  rates  to  increase  no 
more  than  a  measure  of  inflation  minus 
an  "X-Factor,"  that  largely  reflects  a 
reasonable  productivity  target  Thus,  the 
higher  the  X-Factor,  the  mcne 
downward  pressure  price  cap  regulation 
applies  to  access  rates. 

229.  The  X-Factor  represents  in  large 
part  the  amoimt  by  vimch  carrier 
productivity  has  hi«U>rically  exceeded 
productivity  in  the  economy  generally. 
The  X-Factor  also  includes  a  0.5  percent 
consumer  productivity  dividend  (CTO). 
The  CPD  was  intended  to  serve  the 
policy  goal  of  assuring  that  the  first 
benefits  of  the  incumbent  LECs' 
prodiictivity  growth  induced  by  price 
cap  regidation  would  flow  to  access 
customers  in  the  form  of  reduced  rates. 
A  policy-based  mechanism  similar  to 
the  CPD  could  be  used  to  force  price  cap 
incumbent  LECs  to  reduce  their  rates 
further.  For  example,  if  we  can  rely  on 
TELRIC  studies  to  estimate  the 
economic  costs  of  access  services,  as  we 
discuss  in  Section  VI.C.1  above,  then  we 
could  set  this  poUcy-based  mechanism 
at  some  fiaction  of  the  percentage 
difference  between  cvirrent  access  rates 
and  rates  based  on  economic  costs. 
Therefore,  in  this  example,  setting  the 
policy-based  mechanism  at  20  percent 
of  the  initial  difference  between  current 
rates  and  economic  cost-based  rates 
should  then  cause  the  price  cap  formula 
to  drive  access  rates  tacost  over  a  five- 
year  period,  assuming  that  costs  do  not 
change  during  that  period.  We  invite 
comment  on  the  use  of  such  a  policy- 


based  mechanism,  and  on  the  derivation 
of  such  a  mechanism. 

230.  In  1995,  we  adopted  the  Price 
Cap  Performance  Review  for  Local 
Exchange  Carriers.  CC  I>ocket  No.  94-1, 
Fourth  Further  Notice  of  Proposed 
Rulemaking,  60  FR  52362  (October  6, 
1995)  (Price  Cap  Fourth  FNPRM).  in 
which  we  sought  comment  on  various 
proposals  for  revising  the  productivity 
o^t  component  of  the  X-Factor,  and 
for  eliminating  sharing  obligations  and 
the  low  end  adjustment  mechanism. 
Subsequently,  the  Customers  for  Access 
Rate  Equity  (CARE)  Coalition  has  filed 
several  ex  parte  statements  urging  that 
we  complete  expeditiously  the 
rulemaking  proceeding  initiated  in  the 
Price  Cap  Fourth  FNPRM  and  adopt  a 
higher  X-Factor  or  set  of  X-Factor 
options.  AT&T  and  MCI  have  also  urged 
us  to  adopt  a  higher  X-Factor.  We  solicit 
comment  on  whether  there  is  any 
justification  for  increasing  the 
productivity  offset,  either  on  the  baris  of 
the  record  developed  pursuant  to  the 
Price  Cap  Fourth  FNPRM,  or  on  more 
recent  economic  studies.  We 
specifically  invite  parties  to  discuss  the 
effects  of  a  forward-looking  cost  of 
capital  and  economic  depreciation  on 
TFP  measvuement  Parties  relying  on 
more  recent  economic  studies  must 
comply  with  the  "general  criteria"  we 
established  for  economic  studies  in  the 
Price  Cap  Fourth  FNPRM. 

231.  We  also  seek  commrait  on 
whether  we  should  change  tfie  rules 
governing  justification  of  tariff  filings 
that  cause  the  API  for  a  basket  to  exceed 
the  PQ.  The  price  cap  plan  does  not 
prohibit  above-cap  rate  filings,  but  does 
subject  such  filings  to  stringent  review 
standards.  An  incumbent  LEC  nmking 
an  above-cap  filing  must  submit  an 
extensive  cost  showing  that  explains  all 
cost  allocations  down  to  the  lowest 
possible  level  of  disaggregation.  It  must 
also  give  a  detailed  explanation  of  the 
reasons  for  the  prices  of  all  rate 
elements  to  wdiich  costs  are  not 
assigned.  We  have  stated  that  we  will 
find  such  filings  lawful  only  if  the 
incumbent  LEC  can  demonstrate  that 
compliance  wdth  the  price  cap  rules 
would  have  the  efiiect  of  denying  the 
LEC  the  opportimity  to  attract  capital 
and  continue  to  operate.  A  LEC  that  is 
permitted  to  charge  above-cap  rates 
beoMnes  subject  to  traditional  rate-of- 
return  regulation  with  respect  to  those 
rates. 

232.  The  cost  showing  contonplated 
by  the  price  cap  rules  is,  in  essence,  a 
traditional,  embedded-cost  rate  case.  We 
seek  comment  on  whether  the  ndes 
should  be  changed  to  require  that  above- 
cap  filings  be  jiutified  based  on  the 
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forward-looking  economic  cost  of 
providing  access  service. 

4.  Rate  Prescription 

233.  The  proposals  we  discuss  above, 
reinitializing  price  cap  indices  and 
increasing  the  X-Factor,  are  designed  to 
reduce  access  rates.  None  of  those 
proposals  would  necessarily  compel 
price  cap  inomibent  LECs  to  adopt 
efBdent  rate  structures,  nor  ensiire  that 
price  cap  incumbent  LECs  allocate 
oommcm  costs  in  a  reasonable  manner. 
In  Section  III  above,  we  invite  comment 
on  revisiosDS  to  the  rate  structure  rules 
to  require  price  cap  LECs  to  develop 
access  rates  that  reasonably  reflect  the 
manner  in  which  they  incur  costs.  Here. 
we  seek  coounent  on  whether  those 
ru^es  are  sufficient  to  ens\ire  that  access 
rates  reflect  costs  in  areas  subject  to 
prescriptive  access  reform.  We  also  seek 
comment  on  prescribing  forward- 
looking  incremental  cost-based  access 
rates  as  part  of  our  prescriptive 
approadi  to  access  reform. 

234.  Basing  the  prices  of  discrete 
unbundled  networic  elements,  such  as 
loops  and  switching,  on  a  forward- 
IcM^dng  economic  cost  methodology 
may  be  mote  economically  rational  than 
using  the  same  methodology  to  price 
conventional  services,  such  as  interstate 
access.  Separate  services  are  typically 
provided  over  shared  network  facilities, 
the  costs  of  which  may  be  joint  and 
common.  For  example,  interstate  access 
is  typically  provided  using  the  same 
loops  and  line  cards  that  are  used  to 
provide  local  service.  The  costs  of  these 
elements  are.  therefore,  common  to  the 
provisicm  of  bodi  local  and  long- 
distance services.  Conversely,  certain 
unbundled  elmnents,  such  as  loops  and 
line  cards,  can  be  priced  individually 
using  a  TELRIC  methodology,  and  in 
those  cases  the  allocation  of  common 
costs  is  less  problematic  than  when 
pricing  services. 

235.  We  invite  omunent  on  whether, 
if  we  adopt  a  prescriptive  approach  to 
access  reform,  we  should  require 
incumbent  LECs  to  conduct  TSLRIC 
studies,  and  create  new  prices  for 
individual  interstate  access  services  on 
the  basis  of  those  studies.  Under  this 
proposal,  we  would  reset  access  prices 
once,  and  then  rely  on  price  cap 
regulation  to  keep  rates  just  and 
reasonable.  We  also  seek  comment  on 
how  to  allocate  common  costs  if  we 
wwe  to  adopt  this  approach,  and 
vdiether  pn^ilems  raised  by  allocating  a 
large  amount  of  common  costs  relative 
to  direct  costs  outweigh  the  benefits  of 
this  q>proach. 


D.  Phases  for  Prescriptive  Approach 

236.  We  are  unable  at  this  time  to 
quantify  the  magnitude  of  the 
difiiarence,  if  any,  between  current 
interstate  access  rates  and  rates  based  on 
forward-looking  economic  costs.  We 
seek  conunent  on  the  amount  of  that 
difference  in  Section  Vn.B  below,  and 
the  extent  to  which  incumbent  LECs 
should  be  permitted  an  opportimity  to 
recover  that  amoimt.  In  this  Section  of 
the  NPRM,  we  observe  only  that  there 
may  be  a  substantial  cost  difference 
relative  to  interstate  access  revenues  as 
a  whole.  If  so.  we  tentatively  conclude 
that  we  should  include  some  sort  of 
transition  mechanism  in  the 
prescriptive  access  reform  plan, 
comparable  to  the  phases  of  the  market- 
based  access  reform  plan  we  discuss  in 
Section  V  above. 

237.  One  possible  transition 
mechanism  could  be  to  establish  phases 
for  any  reinitialization  of  price  cap 
indices  that  we  may  adopt.  In  other 
words,  we  would  implement  the 
reduction  in  price  cap  indices  through 

a  series  of  reinitializations  rather  than  a 
single  reinitialization.  A  second  option 
could  be  to  adopt  a  policy-based 
increase  to  the  X-Factor  for  a  niunbOT  of 
years,  to  reduce  interstate  access 
gradually,  and  then  reinitialise  price 
cap  indices  to  TSLRIC  levels  as 
discussed  in  Section  VI.C1  above.  We 
could  also  adopt  a  policy-based  increase 
to  the  X-Factor  for  a  number  of  years, 
and  then  prescribe  TSLRIC-based  access 
rates.  Parties  are  invited  to  comment  on 
all  these  options,  and  to  make 
suggestions  of  their  own. 

Vn.  Transition  Issues 

238.  In  this  proceeding,  we  must 
address  a  variety  of  issues  relating  to  the 
transition  from  the  regulatory  structure 
that  existed  before  the  passage  of  the 
1996  Act  to  that  which  will  exist  after 
the  three  proceedings  have  been 
completed.  In  Section  Vn.A,  below,  we 
seek  comment  on  the  manner  in  which 
the  universal  service  support  amounts 
attributable  to  the  interstate  jurisdictimi 
should  reduce  interstate  access  rates.  In 
Section  VILB.,  we  address  issues 
relating  to  the  potential  difference 
between  the  revenues  that  incumbent 
LECs  generate  &t>m  current  interstate 
access  charges  and  the  revenues  that 
revised  access  charges  are  likely  to 
generate.  We  tetk  comment  on  both  the 
estimated  magnitude  of  that  diflierence 
and  the  extent  to  which  alternative 
methods  of  recovery  of  that  difference 
should  be  permitted. 


A.  Universal  Service  Joint  Board 
Recommended  Decision 

239.  The  1996  Act  states  that  any 
federal  universal  service  support 
provided  to  eligible  carriers  "should  be 
explicit"  and  recovered  on  an 
"equitable  and  nondiscriminatory 
ba^"  from  all  teleoommimications 
carriers  providing  interstate 
telecommunications  service.  In  the  Joint 
Board  Recommended  Decision,  the  Joint 
Board  recommended  that  the  . 
Commission  establish  a  nationwide 
benchmariL  to  use  in  calculating  the 
amount  of  universal  service  support 
eligible  telecommunications  providers 
will  receive.  Each  eligible  carrier  woiild 
receive  revenues  from  the  federal 
universal  service  support  mechanism 
based  on  the  amoimt  its  forward-looking 
costs  of  serving  a  subscriber,  as 
calculated  using  a  proxy  model,  exceed 
the  benchmark.  The  Joint  Board  advised 
that  the  benchmark  be  based  on  the 
nationwide  average  revenue-per-line. 
i.e..  the  smn  of  the  revenue  generated  by 
local,  discretionary,  access  services,  and 
others  as  foimd  appropriate,  divided  by 
the  number  of  loops  served.  Final 
determiiution  of  this  issue,  however, 
must  also  take  into  consideration  the 
revenue  base  for  universal  service 
contributions.  The  Joint  Board  further 
advised  the  Commission  to  construct 
two  benchmarks,  one  for  residential 
service  and  a  second  for  single  line 
business  service.  The  Joint  Board 
recommended  that  costs  in  excess  of  the 
benchmaiic  be  funded  through  an 
assessment  based  either  on  the  interstate 
reveniies  of  all  interstate 
telecommunications  carriere  less 
interstate  payments  to  other  carriers,  or 
interstate  and  intrastate  revenues  of  all 
interstate  telecommimications  carrien 
less  payments  to  other  carrien. 

240.  in  its  Recommended  Decision, 
the  Joint  Board  affirmed  the 
Commission's  tentative  conclusion  that 
LTS  payments  constitute  a  universal 
service  support  mechanism  that  serve  to 
equalize  I^Cs'  access  charges  by  raising 
some  carrien'  charges  and  lowering 
othera.  The  Joint  Board  concluded  that 
the  LTS  mechanism  is  inconsistent  with 
the  1996  Act's  requirement  that  support 
be  collected  from  all  providen  of 
interstate  telecommunications  services 
on  a  non-discriminatory  basis. 
Accordingly,  the  Joint  Board 
recommended  that  the  LTS  system  no ' 
longer  be  supported  via  the  access 
duffge  regime,  and  that  rural  incumbent 
LECs  continue  to  receive  payments 
comparable  to  LTS  from  the  new 
universal  service  support  mechanism.  In 
the  event  the  Commission  implements  a 
rule  assessing  cairien'  univenal  service 
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support  contributions  based  on  both 
interstate  and  intrastate 
telecommunications  revenues,  the  Joint 
Board  recommended  that  there  should 
be  a  downward  adjustment  in  the 
residential  and  single-line  business  SLC 
cap  and  CXX  charges  to  reflect  the 
recovery  of  LTS  firom  other  soiuces. 

241.  We  recognize  that,  because  of  the 
role  that  access  charges  have  played  in 
funding  and  maintaining  universal 
service,  it  is  critical  to  implement 
changes  in  the  access  charge  system 
together  with  complementary  changes 
in  the  universal  service  system. 
Regardless  of  whether  features  of  our 
access  charge  system,  such  as  the  per- 
minute  CCL  charge  and  geographically- 
averaged  rates,  contravene  section  254 
as  discussed  in  Section  m.B.,  above,  we 
seek  comment  on  whether  retaining 
such  featiues  in  light  of  the  possible 
changes  in  universal  service  could,  in 
essence,  compensate  incxunbentLECs 
twice  for  providing  universal  service. 
We  ask  commenters  addressing  this 
issue  to  identify  the  circiunstances, 
including  assiuned  structure  of  the  high- 
cost  area  support  mechanisms,  under 
which  any  "double  recovery"  may  exist. 
We  further  seek  comment  on  how  we 
could  best  address  any  potential  double 
recove^. 

242.  We  propose  that  a  downward 
exogenous  cost  adjustment  should  be 
made  for  price  cap  inaunbent  LECs  to 
reflect  revenues  received  bom  any  new 
universal  service  support  mechanism. 
We  note  that  the  Commission,  after 
receiving  recommendation  from  a  joint 
board,  must  determine  the  extent  to 
which  universal  service  support 
revenues  are  apportioned  to  the 
interstate  jurisdiction.  In  the  event  the 
Commission  concludes  that  high  cost 
imiversal  service  support  should  be 
allocated  to  the  interstate  jurisdiction, 
how  should  we  adjiist  the  price  cap 
indices  to  reflect  new  explicit  universal 
service  support?  Parties  should  also 
comment  on  whether  a  downward 
adjustment  to  the  incumbent  LECs'  PCIs 
shoxild  be  across-the-board,  or  targeted 
to  a  particular  basket  or  service 
category,  e.g.,  the  trunldng  basket  or  the 
TIC,  or  to  the  CCL  charge  or  any  new 
mechanism  that  may  replace  it.  We  seek 
comment  on  the  manner  in  which  we 
must  adjust  incumbent  I^Cs'  price  cap 
indices  to  accoimt  for  the  removal  of 
LTS  from  incumbent  LECs'  access 
charges.  We  tentatively  conclude  that  a 
downward  exogenous  cost  adjustment 
should  be  made  to  the  CCL  charge,  or 

to  any  new  mechanism  that  may  replace 
it,  to  the  extent  that  the  recovery  of  LTS 
from  other  sources  is  not  ofbet  by  a  SLC 
cap  reduction,  and  seek  comment  on 
this  tentative  conclusion. 


243.  For  rate-of-retum  incumbent 
LECs,  interstate  costs  must  be  reduced 
to  reflect  revenues  received  from  any 
new  imiversal  service  support 
mechanism  to  the  extent  allocated  to  the 
interstate  jurisdiction.  We  seek 
comment  on  how  such  reductions 
should  be  treated  in  Part  69  for  non- 
price  cap  inciunbent  LECs.  Finally,  we 
seek  comment  on  how  our  propoMd 
interstate  ratemaldng  treatmoit  of  the 
new  imivOTsal  service  support 
mechanism  affects  small  business 
entities,  including  small  inaunbent 
LECs  and  new  entrants. 

B.  Treatment  of  Any  Remaining 
Embedded  Costs  Allocated  to  the 
Interstate  Jurisdiction 

244.  A  number  of  DCCs  assert  that  a 
significant  difference  exists  between  the 
revenues  generated  by  access  charges 
based  on  embedded  costs  allocated  to 
the  interstate  jurisdiction  by  Part  36, 
and  the  revenues  that  would  be 
produced  by  acce^  rates  based  on  the 
forward-looking  economic  cost  of 
providing  access  services.  For  example, 
as  of  November  1996,  AT&T  estimated 
that  total  interstate  access  charges 
collected  today  from  interexchuige 
carriers  exceed  the  forward-looking 
economic  cost  of  providing  access  by 
about  $11.0  billion,  or  nearly  70  percent 
of  that  total.  Similarly,  in  October  1996, 
AT&T  asserted  that  it  pays  incumbent 
LECs  an  average  (interstate/intrastate) 
per-minute  access  rate  of  3.06  cents,  and 
that  this  rate  is  more  than  7.5  times 
greater  than  the  TELRIC  per-minute 
access  rate  of  .40  cents.  AT&T  labels 
$7.0  billion  of  the  $11  billion  as  "pure 
uneconomic  subsidy  to  monopoly 
incumbent  local  exchange  carriers" 
caused  by  overallocation  of  costs  to  the 
interstate  jurisdiction,  the  inclusion  of 
retail  and  other  costs  imreiated  to  the 
provision  of  access,  the  understatement 
of  incumbent  LEC  productivity,  and 
other  historical  inefficiencies.  AT&T 
asserts  that  $4.0  billion  of  the  ciurent 
access  revenues  are  universal  service 
support  amounts  and  should  be 
recovered  through  mechanisms  under 
section  254  and  not  through  access 
charges.  In  March  1996.  MCI  estimated 
that  approximately  $46  billion  (or  more 
than  55  percent)  out  of  $82  billion  total 
network  revenues  for  Tier  1  local 
telephone  companies  is  the  difference 
between  the  accounting  costs  and  the 
economic  costs  of  providing  those 
networks  as  network  elements.  MQ 
attributed  this  gap  largely  to  the 
inclusion  of  over-built  plant  ($17 
billion),  excess  customer  operations 
expenses  ($15  billion),  excess  corporate 
operaticHis  expenses  ($8.3  billion),  and 
inefficiencies  ($3.8  billion)  in  network 


diarges.  According  to  MO,  very  little  of 
the  gap  results  from  under-depredation 
($0.85  billion). 

245.  Currrait  interstate  access  service 
revenues  permit  recovery  of  the 
interstate  portion  of  embedded  costs, 
subject  since  1991  to  the  constraints  of 
price  cap  regulation.  The  revenues  that 
would  he  generated  if  all  access  services 
were  priced  at  forward-looking, 
economic  cost  may  be  much  smalln. 
We  generally  ask  parties  to  discuss,  in 
light  of  the  other  reforms  discussed  in 
this  proceeding  and  other  developments 
pursuant  to  the  1996  Act,  the  following 
issues:  the  amount  and  make-up  of  the 
difference  between  these  amounts, 
whether  recovery  of  the  remaining 
interstate-allocated  costs  should  be 
permitted,  the  lawfulness  of  a  denial  of 
such  recovery,  and  possible  recovery 
mechanisms.  We  also  invite  parties  to 
comment  on  the  impact  of  the  following 
proposals  on  small  business  entities, 
including  small  inciunbent  lECs  and 
new  entrants.  In  addition  to  seeking 
comment  on  the  natiue  and  magnitude 
of  the  difference,  which  could  include 

a  portion  of  the  revenues  that  would 
remain  in  the  TIC  after  the  steps 
discussed  in  Section  III.E.  above,  we 
seek  comment  on  whether  the 
identification  and  ratemaking  treatment 
of  remaining  interstate-allocated  costs 
should  vary  depending  on  whether  an 
incumbent  LEC  is  imder  a  market-based 
or  prescriptive  approach  to  access 
reform. 

1.  Nature  and  Magnitude  of  Any 
Remaining  Interstate- Allocated  Costs 

246.  Some  of  the  difference  between 
the  incumbent  LECs'  interstate-allocated 
embedded  costs  and  forwardrlooking 
costs  may  be  traced  to  past  regulatory 
practices.  For  example,  interstate  access 
rates  may  exceed  forward-looking 
economic  cost,  and  thus  produce  some 
difference,  because  of  misallocati(xi  of 
costs  to  the  interstate  jurisdiction. 
Historically,  some  separations  rules 
were  designed  to  shift  some  costs  from 
the  intrastate  to  the  interstate 
jurisdiction,  in  order  to  further 
universal  service  goals.  For  example,  ia 
1987  the  Commission  agreed  with  a 
Federal-State  Joint  Board's 
recommendation  to  exclude  interstate 
access  revenues  from  the  allocation 
factor  used  to  apportion  marketing 
expenses  between  the  interstate  and 
intrastate  jurisdictions.  The  Commission 
reconsidered  its  decision,  however,  and 
reinstated  separations  procedures  that 
allocate  marketing  expenses  in 
accordance  with  revenues  in  order  to 
avoid  shifting  significant  amounts  of 
revenue  requirement  to  the  intrastate 
jiuisdiction.  We  note  further  that,  to  the 
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extent  that  unbundled  networi^  element 
revmiues  are  unseparated,  a  diSeience 
between  the  interstate-allocated 
embedded  and  forward-looking  costs  of 
providing  access  service  may  result 
when  thoe  revenues  are  removed  from 
the  interstate  )uri8diction. 

247.  Another  possible  regulatory 
cause  of  any  di^ience  between 
interstate-allocated  embedded  or 
accounting  costs  and  forward-looking 
costs  may  be  imder-depreciation  of 
incumbent  LEC  assets.  Our  depreciation 
procedures  provide  for  inctmibent  L£Cs 
to  depreciate  the  total  investment  in 
assets  over  the  estimated  useful  life  of 
the  assets  at  rates  we  prescribe  for  each 
class  of  assets.  Under  rate-of-retum 
regulation,  the  incumbent  LECs  set  rates 
for  their  access  services  that 
incorporated  these  depredation  charges; 
those  rates  were  the  foundation  for  the 
initial  price  cap  rates.  Many  incumbent 
LECs  contend  that  this  Commission 
prescribed  depreciation  schedules  based 
on  relatively  long  asset  lives  in  order  to 
spread  recovery  of  investment  over  an 
extended  period  and  prevent  large  rate 
increases.  In  a  monopoly  environment, 
there  were  no  competitive  providers 
that  might  prevent  an  incumbent  LEC 
from  eventually  recovering  its  entire 
investment  at  the  end  of  the  prescribed 
poiod. 

248.  Under-depreciation  of  incumbent 
LEC  capital  assets  can  occur  in  two 
ways.  First,  facilities  may  be  under- 
depredated  if  the  useful  lives 
prescribed  for  regulated  facilities  exceed 
the  economic  lives  of  those  fadlities. 
This  under-depredation  often  occurs 
when  new  technologies  are  introduced 
that  reduce  the  remaining  economic 
lives  of  embedded  plant.  ]n  that  event, 
the  existing  depredation  rate  will  not 
produce  an  adeq\ute  depreciation 
charge  to  account  for  the  shorter 
remaining  lives  of  the  old  equipment  In 
other  words,  if  anew  technology 
shortens  the  economic  life  of  existing 
incimibent  LEC  plant  from  25  to  15 
years,  a  prescribed  depreciation 
schedule  of  25  years  for  that  plant  will 
not  enable  the  incumbent  LEC  to 
recover  its  investment  during  the  useful 
econcnnic  life  of  the  plant.  However, 
under  the  remaining  life  techniques  a 
LEC  has  the  ability  to  request  revised 
depredation  rates  and  recover  its 
investment  over  the  expected  remaining 
hfe. 

249.  We  note  that,  in  response  to  the 
Price  Cap  Fourth  FNPRM,  MQ 
submitt»d  a  study  analyzing  the 
depreciation  reserve  defidency.  The 
study  concludes  that  changes  in  the 
Commission's  depredation  practices 
during  the  1980s  reduced  the  reserve 
defidt  frtnn  $21  billion  in  1983  to  only 


$3  billion  in  1994.  Incumbent  LECs,  on 
the  other  hand,  have  claimed  that 
unreasonably  low  depreciation  rates 
(resulting  from  life  estimates  that  are  too 
long)  have  created  a  large  overvaliiation 
of  their  rate  bases  and  a  $40  billion 
depredation  reserve  defidency.  We 
note  that  traditional  depreciation 
reserve  studies,  such  as  that  employed 
by  MCI.  do  not  address  the  efiiscts  of  a 
decline  in  replacement  value  during  an 
asset's  life,  as  discussed  below. 

250.  Under-depredation  also  can 
occur  if  the  depreciation  procedures  do 
not  recognize  the  decline  in  the 
economic  value  of  plant  already  in 
service  that  occurs  when  the 
replacement  cost  is  less  than  the  cost  of 
the  older  equipment  The  annual  charge 
to  depreciation  expense  for  incumbent 
LEC  assets  of  different  vintages  or 
different  technologies  of  comparable 
cafiadty  will  vary  in  an  industry  where 
the  cost  of  assets  is  declining  over  time 
such  as  telecommunications.  A  price 
based  on  forward-looking  econoonic  cost 
would  be  based  on  the  annual  economic 
depredation  expense  of  the  newer 
facility.  Thus,  a  market  characterized  by 
developing  competition  may  no  longer 
suppcnt  a  price  designed  to  recover 
depredation  expenses  based  on  the 
Commission's  currently  prescribed 
depredation  rates  for  deployed 
equipment.  In  the  emerging  competitive 
marketplace  that  finds  incmnbent  LECs 
facing  competitors  using  newer,  less 
expensive  equipment,  some  portion  of 
the  deployed  equipment  is  arguably 
under-depredated  by  an  amount  eqiial 
to  the  difierence  between  the  current  net 
book  value  and  the  forward-looking 
replacement  cost  of  \ho  depredable 
plant 

251.  We  invite  parties  to  explain  in 
detail  the  magnitude  of  any  difiiarence 
between  existing  interstate-allocated 
embedded  costs  and  interstate  access 
revenues,  on  the  one  hand,  and  the 
revenues  that  would  be  generated  if  all 
interstate  access  services  were  offered  at 
forward-looking,  economic  cost,  on  the 
other.  We  invite  parties  to  submit  data 
quantifying  any  difference,  and 
explaiidng  in  detail  to  what  extent  the 
imderlying  difference  between 
embedded  and  forward-looking  costs 
results  frtun  the  Part  36  allocation  rules, 
under-depredation.  or  other  fadors. 
Parties  should  also  spedfy  the 
methodology  used  to  calculate  the 
amount  and  define  and  show  the 
calculation  of  economic  lives,  economic 
obsolescence,  economic  depredation, 
and  actual  lives.  We  seek  comment  on 
what  effed  the  significant  under- 
utilization  of  equipment  because  of  a 
transition  to  newer  equipment,  or 
because  of  reduced  demand,  should 


have  on  the  calculation  of  any  under> 
depredation. 

252.  We  also  seek  comment  on 
whether  the  amoimt  of  any  difference 
should  be  determined  and  fixed  as  of  a 
date  certain,  such  as  the  enactment  of 
the  1996  Act.  Under  such  an  approach, 
some  or  all  of  unrecovered  embedded 
costs  incurred  before  that  date  might  be 
eli|^le  bx  spedal  recovery 
mechanisms,  but  all  costs  incurred  alter 
that  date  would  be  regarded  as  incurred 
under  the  new  competitive  paradigm 
established  by  the  Ad  and  thus  entitled 
to  no  spedal  treatment  We  invite 
comment  as  well  on  whether  any 
special  mechanisms  woiild  be  necessary 
to  ensure  that  the  jurisdictional 
separations  process  does  not  allocate 
additional  residual  embedded  costs  to 
the  interstate  jurisdiction  during  any 
transitional  recovery  period.  In 
addition.  LECs  may  be  permitted  to 
recover  sbme  portion  of  the  difference 
through  explidt  universal  senrice 
support  mechanisms  adopted  in  the 
imiversal  service  proceeding. 
Accordingly,  we  ask  parties,  when 
identifying  any  difference  between 
interstate-allocated  embedded  costs  and 
the  forward-looking  economic  costs  of 
access,  to  take  into  accoimt  the  amount 
of  interstate  costs  that  are  likely  to  be 
recovered  through  such  univei«al 
service  support  flows. 

2.  Recovery  of  Remaining  Interstate- 
Allocated  Embedded  Costs 

253.  We  invite  parties  to  comment  on 
whether,  as  a  matter  of  law  or  equity, 
incumbent  LECs  are  entitled,  should  be 
permitted  an  opportunity,  or  have 
already  been  permitted  an  opportunity, 
to  recover  some  ot  all  of  the  oiffBrence 
between  interstate-allocated  embedded 
costs  and  forward-looking  economic 
costs  that  might  be  created  by  the  access 
reform  propcMals  discussed  above  in 
Sections  V  and  VI.  We  spedfically 
request  that  parties  conunent  on 
whether  the  legal  basis  for  permitting  or 
denying  such  recovery  varies  depending 
on  wh^er  an  inctmibent  LEC  is  imder 
a  maricet-based  approach  to  access 
reform,  as  described  in  Section  V,  a 
prescriptive  approach  to  access  reform, 
as  described  in  Section  VI,  or  some 
combination  of  these  approaches. 
NARUC  has  suggested  that  new  sources 
of  revenue  from  inciunbent  LEC  in- 
region  interLATA  maricet  entry  may 
constitute  a  mitigating  fedor  that  should 
be  reflected  in  the  evduation  of  any 
diffraenoe  between  embedded  and 
forward-looking  economic  costs.  We 
seek  comment  on  whether  and  how 
entry  into  the  in-region,  interLATA 
long-distance  mari^et  or  any  other 
adcUtional  revenue  flovrs  shoiild  afiact 
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the  amount  of  any  remaining  interstate- 
allocated  embedded  costs  that 
incumbent  LECs  should  have  a  special 
opportunity  to  recover. 

254.  Some  parties  have  siiggested  that 
we  should  limit  recovery  to  those 
remaining  embedded  costs  arising  from 
certain  sources,  e.g.,  under^lepreciation, 
and  deny  recovery  of  remaining 
embedded  costs  resulting  from  over- 
investment and  other  inefficiencies.  We 
seek  comment  on  this  approach  and  ask 
commenting  parties  to  specify  those 
costs  that  incumbent  LECs  ^ould  be 
permitted  an  opportunity  to  recover  and 
those  that  should  be  disallowed.  Should 
incumbent  LECs  be  required  to 
demonstrate  the  specific  costs  they  seek 
to  recover  and  satisfy  a  burden  or 
standard  in  (uder  to  recover  some  or  all 
of  such  costs?  Should  we  establish  a 
rebuttable  presxunption  that  certain 
costs  are  recoverable?  We  invite  parties 
to  comment  on  this  issue  and  specify 
any  appropriate  standard  that  should  be 
applied  and  which  party  should  bear 
the  burden  of  proof.  For  example, 
should  incumbent  LECs  seeking  such 
recovery  be  required  to  show  tl^t  their 
investment  in  telecommimications  plant 
was  prudent  at  the  time  it  was  made  and 
does  not  reflect  over-investment?  Or 
should  other  parties  bear  the  biuden  of 
showing  that  certain  investments  are  no 
longer  used  and  useful?  If  so,  how 
should  we  determine  whether  any 
particular  investment  was  prudent?  Are 
there  any  legal  constraints  on  where  we 
place  the  burden?  Parties  should  be 
specific  in  addressing  these  (questions. 

255.  One  option  is  to  refer  issues 
relating  to  the  difiiarence  between 
revenues  genoeted  by  rates  based  on 
embedded  costs  and  revenues  produced 
by  rates  based  on  forward-looking  costs 
to  state  commissions  to  conductme 
necessary  rate  cases  and  to  make 
recommendations  to  the  Conunission  on 
possible  disallowances  of  imprudently 
incurred  investments  or  excessive 
expenditures.  Once  the  state 
commission  reported  back,  we  would 
determine  the  maimer  of  recovery  of  the 
interstate  portion  of  any  difference.  This 
approech.  which  we  could  implement 
under  section  410(a)  of  the  Act,  permits 
coordinated  treatment  between  the 
fedmal  and  state  jiuisdictions  and 
assigns  the  responsibility  of  conducting 
such  rate  cases  to  state  commissions, 
wdiich  have  substantial  experience  with 
the  carriers  operating  in  their  respective 
states,  lliis  approach  also  conserves 
industry  resources,  because  each  state 
will  have  to  address  the  issue  of 
embedded  cost  recovery  if  it  decides  to 
set  prices  for  intrastate  services  based 
on  forward-loddng  costs  or  some  basis 
other  than  embed(kd  costs.  We  seek 


conunent  on  this  alternative  and  invite 
parties  to  comment  on  what,  if  any, 
fisderal  guidelines  should  be  established 
for  the  conduct  of  the  prudence  aspects 
of  any  rate  cases  referred  to  state 
commissions  under  section  410(a). 

256.  We  also  invite  interested  parties 
to  comment  on  whether  the  inciunbcmt 
LECs  should  be  required  to  mitigate  the 
magnitude  of  this  potential  problem  by 
reducing  their  costs,  and  if  so,  how  they 
might  do  so.  We  first  discuss  possible 
general  mechanisms  imder  the  market- 
based  and  prescriptive  approaches  to 
access  reform,  and  then  address  whether 
any  recovery  due  to  under-depredation 
should  be  treated  separately,  hiterested 
parties  should  also  comment  on  how  a 
decision  to  permit  incumbent  LECs  to 
recover  some  or  all  of  the  difference 
between  embedded  and  forward-looking 
costs  would  affsct  small  business 
entities,  including  small  incumbent 
LECs  and  new  entrants. 

3.  Recovery  Mechanisms 

257.  In  the  event  we  determine  that 
incumbent  LECs  should  be  permitted  a 
special  opportimity  to  recover  some  or 
all  of  the  difference  between  revenues 
generated  by  access  charges  based  on 
embedded  and  forward-looking  coets, 
we  invite  parties  to  comment  on  the 
various  recovery  mechanisms  discussed 
below  and  to  propose  alternatives.  We 
seek  comment  on  the  impact  of  any 
partictilar  recovery  mechanism  on  small 
business  entities,  including  small 
incumbent  LECs  and  new  entrants. 

a.  Maiket-Based  Recovery.  258.  As 
new  entrants  succeed  in  attracting 
incumbent  LEC  customere,  we  expect 
competition  gradually  to  drive  access 
rates  to  more  economically  efficient 
levels.  With  a  gradiial  transition,  our 
removal  of  economic  regulatory 
constraints  may  well  give  the  inciunbent 
LECs  ample  opportunity  to  recover  any 
of  the  difference  between  embedded  and 
forward-looking  costs  and  therefore 
obviate  any  need  for  a  formal  recovery 
medianism.  Price  cap  incumbent  LECs 
could  use  pricing  and  rate  structure 
flexibility  to  reduce  the  revenue 
difference  during  a  transitional  period. 
Incumbent  LECs  would  also  have  an 
opportunity,  while  competition  is  still 
developing,  to  reduce  their  costs  of 
service  to  levels  consistent  with  the 
revenues  available  to  them  in  a 
competitive  market.  We  seek  comment 
on  this  approach.  Specifically,  does  the 
timing  of  the  proposed  stages  and  the 
flexibility  proposed  permit  incumbent 
LECs  a  reasonable  opportimity  to 
recover  any  of  the  revenue  differential 
and  adjust  to  a  competitive  maricet?  (te 
the  other  hand,  we  ask  parties  to 
commmt  on  whether,  to  the  extent  that 


our  separations  rules  over-allocate  costs 
to  the  interstate  jurisdiction,  this 
maiket-based  approach  may  not  give 
incumbent  price  cap  LECs  a  reasonable 
opportunity  to  recover  some  portion  of 
the  difference  between  embedded  and 
forward-looking  costs  and,  if  so,  what 
measures  would  be  appropriate. 

b.  Regulated  Recovery.  259.  We  seek 
comment  on  two  situations  under  t^di 
it  might  be  necessary  to  establish  a 
separate  regulatory  mechanism  for 
recovery  of  some  portion  of  the 
interstate-allocated  embedded  costs  that 
might  remain  luuecovered  if  access 
service  were  priced  based  on  forward- 
looking  cost  First,  in  the  event  we 
determine  that  the  market-based 
^proach  discussed  above  fails  to 
provide  incumbent  LECs  a  fair 
opportimity  to  recover  some  or  all 
remaining  embedded  costs,  we  invite 
parties  to  comment  on  whether  we 
should  implement  a  recovery 
mechanism  to  operate  in  lieu  of,  or  in 
conjunction  with,  the  market-based 
approach.  Second,  as  we  discussed  in 
Section  VI.,  above,  a  separate  regulatory 
recovery  mechanism  may  be  necessary 
to  the  extent  an  incumbent  price  cap 
LEC  is  subject  to  prescriptive  access 
reform.  We  seek  conunent  on  whethw, 
and  the  degree  to  which,  a  separate 
recove^  mechanism  is  required. 

260.  It  we  conclude  that  a  recovery 
mechanism  is  necessary,  we  could 
design  a  mechanism  to  recover  a 
specific,  fixed,  dollar  amount  of 
remaining  embedded  costs,  over  a  fixed 
period.  We  seek  comment  on  this 
proposal  and  invite  parties  to  offer 
powible  recovery  mechanisms  of 
limited  duration.  For  example,  one 
possible  recovery  mechanism  might  be 
to  permit  incumbent  LECs  to  "amortize" 
their  recovery  of  the  difference,  i.e.,  to 
permit  incumbent  LECs  to  include  in 
their  rates  a  certain  fraction  of  the 
difference  each  year  for  a  certain 
number  of  yeara.  The  period  could  be 
designed  to  coincide  with  a  gradual 
phase-out  of  the  TIC,  as  discussed  in 
Section  m.E,  above.  We  discuss  issues 
raised  by  amortization  of  remaining 
embedded  costs  in  more  detail  below,  in 
conjunction  Mrith  recovery  of  costs 
related  to  under-depreciation. 

261.  Another  opUon  would  be  to 
establish  a  competitively-neutral 
recovery  mechanism  that  is  separate  and 
distinct  from  access  charges.  For 
example,  should  %ve  permit  incumbent 
LECs  to  impose  a  surcharge,  either  on 
all  access  customers,  or  on  all  providera 
or  users  of  telecommunications  services, 
in  order  to  recover  some  portion  of  any 
remaining  interstate-allocated  costs? 
This  mechanism  could  be  similar  to  the 
mechanism  for  collecting  universal 
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service  funds,  except  that  this  recovery 
hind  would  not  be  permanent,  nor 
wo\ild  payments  be  portable  to  other 
eligible  telecommunications  carriers. 
We  seek  coounent  on  when  and  how 
such  a  fund  should  be  terminated.  We 
seek  comment  on  this  option  and  our 
legal  authority  to  adopt  such  an  option. 
We  ask  parties  to  address,  in  particular, 
how  to  structure  any  such  surcharge  so 
that  it  is  collected  in  a  competitively- 
neutral  manner,  such  as  on  the  basis  of 
telecommunications  revenues,  net  of 
payments  to  other  carriers,  whether 
such  surcharges  should  be  levied  on 
telecommunications  carriers  purchasing 
unbundled  networit  elements,  and,  if  so, 
how.  Parties  should  also  comment  on 
how  any  surcharge  imposed  only  on 
access  custmners  co\ild  be  structured  so 
as  not  to  burden  unduly  access 
customers  and  offer  as  little  impediment 
as  possible  to  our  long-term  goal  of 
having  access  charges  consistent  with  a 
axnpedtive  exchange  access  market.  We 
invite  parties  to  comment  on  the  impact 
of  this  option  on  investment, 
iimovation,  and  competition. 

262.  In  the  event  we  adopt  one  of  the 
qMdal  regulatoiy  mechanisms 
described  above  or  an  alternative 
mechanism  advocated  by  parties  in  this 
proceeding,  as  part  of  a  transition  to  a 
cmnpetitive  environment,  we  seek 
comment  on  whether  some  limitation 
on  inciunbent  LECs'  earnings  is 
warranted.  ¥m  example,  we  invite 
parties  to  comment  on  whether,  if  we 
set  up  a  special  mechanism  that 
pennitted  incumbent  LECs  a  reason^le 
opportunity  to  recover  certain  costs,  it 
would  be  appropriate  to  limit  to  a 
certain  prescribed  rate  of  return  the 
incumbent  LEC  earnings  on  the 
investment  p<»tion  of  the  costs 
designated  for  recovery,  or  to  increase 
the  incumbent  LEC's  price  cap  sharing 
obligations,  given  the  limited  risk  of 
non-recovery  imder  such  a  mechanism. 
Alternatively,  we  could  permit 
incumbent  LECs  to  select  6om  two 
recovery  options --cost  recovery  through 
market-baaad  prices  to  the  extent  they 
are  able  in  a  competitive  market;  or  cost 
recovery  through  a  regulatory 
mechanism,  with  a  greater  sharing 
obligation  under  the  price  cap  plan.  In 
the  event  we  determine  that  incumbent 
LECs  should  be  permitted  to  select  the 
maimer  of  recovery,  we  seek  comment 
on  whether  we  should  limit  the  ability 
to  choose  only  to  incumbent  LECs  that 
can  make  a  competitive  showing,  as 
discussed  in  Section  V.,  above.  We 
invite  parties  to  conunent  on  this 
approach  and  other  possible 
adjiistments  to  the  price  cap  {dan  that 


would  be  appropriate  in  the  event  wre 
adopt  a  regulatory  recovery  mechanism. 

c.  Recovwy  of  Difference  Caused  by 
Under-Depreciation.  263.  The  portion  of 
the  difference  between  embedded  costs 
and  forward-looking  costs  that  is 
attributable  to  under-depreciation  may 
warrant  separate  treatment.  Specifically, 
we  must  consider  the  appropriate 
balance  between  customer  and 
shareholder  risk  as  telecommunications 
markets  become  more  competitive.  In  a 
competitive  market,  a  firm's  ability  to 
raise  its  rates  to  recover  higher 
depreciation  costs  is  constrained  by  the 
pricing  practices  of  other  competitors, 
some  of  which  may  well  have  cost 
advantages  through  use  of  newer,  more 
efficient  equipment.  A  competitive  firm 
is  able  to  establish  its  depreciation 
charges  and  its  prices  free  of  any 
regulatory  constraints,  but  ita 
shareholders  bear  the  risk  of  loss  if  the 
resulting  prices  are  too  high  and, 
consequently,  fail  to  generate  revenues 
sufficient  to  cover  the  depreciation 
charges.  The  incumbent  LEC's  ability  to 
recovOT  its  investment  in  a  competitive 
market  is  dependent  in  part  on 
depreciation  practices  that  accurately 
reflect  the  decline  in  economic  value  of 
the  LEC  investment.  The  issue  then  is 
whether  to  permit  incumbent  LECs  any 
relief  with  respect  to  the  depreciation  of 
equipment  on  their  books  at  the  time 
that  the  regulatory  approach  changes, 
whether  the  depreciation  process 
should  proceed  unaffected  by  the  shift 
in  regulatory  policies,  or  whether  to 
modify  our  depreciation  procedures.  If, 
for  example,  the  Commission  concluded 
that  incumbent  LECs  have  not  incurred 
significant  depredaticm  reserve 
deficiencies  to  date,  it  could  ccmtinue 
the  current  depreciation  policies,  or 
reflect  small  changes  through  increased 
depredatian  rates  in  the  future. 

264.  If.  on  the  other  hand,  we 
conclude  that  the  public  interest  would 
be  served  by  adjuring  the  customer/ 
shareholder  risk  levels  because  of 
regulatory  changes,  we  could  permit  the 
inciunbent  LECs  to  adjust  their  accounts 
to  establish  an  amortization  of  plant  to 
reflect  some  or  all  of  the  change  in 
econranic  value  of  the  equipment 
installed  under  the  earlier  regulatory 
regim&  We  invite  parties  to  comment  on 
whether  the  local  competition 
provisions  of  the  1996  Act  and  the 
competition  expected  to  result  from  the 
implementation  of  those  provisions 
constitute  such  an  unexpected  and 
dramatic  regulatory  shift  that  incumbent 
LECs  should  be  permitted  to  adjust  their 
accounta  to  reflect  some  or  all  of  the 
change  in  economic  value  of  their 
embedded  investment  Parties  should 
also  address  the  appropriate  balance 


between  custcaner  and  shareholder  risk 
entailed  in  the  shift  to  a  more 
competitive  regulatory  policy. 

265.  If  we  permit  incumbeoit  LECs  to 
adjust  their  accounta  in  such  a  way,  the 
depreciation  adjustment  would 
presumably  take  the  form  of  an 
amortization  of  these  amounto  over  a 
prescribed  period.  An  amortization  plan 
would  increase  access  rates  in  the  short 
term,  but,  all  other  things  being  equal, 
would  lead  to  lower  access  rates  aifter 
the  amortization  was  completed.  We 
invite  parties  to  comment  on  the 
desirability  of  establishing  an 
amortization  plan,  under  which 
incumbent  LECs  could  recover  more 
rapidly  some  or  all  of  any  demonstrated 
under-depredation  costa  resulting  from 
economic  obsolescence.  We  also  ask 
whether  any  such  amortization  shoiild 
be  recovered  in  a  competitively-neutral 
manner, 

266.  If  we  decide  to  take  some  action, 
we  vdll  need  to  determine  the  period 
over  which  to  calculate  the  amoimt  of 
the  depredatian  reserve  defidency.  For 
example,  we  might  measure  imdn^ 
depredation  for  a  period  ending  wdth 
the  enactment  of  the  1996  Act.  hi 
addition,  parties  should  comment  on 
the  period  over  indiich  any  amortization 
should  take  place.  We  invite  any 
incumbent  LEC,  believing  that  it  has 
facilities  that  are  under-depredated  due 
to  economic  obsolescence,  to  submit  a 
study  demonstrating  the  extent  of  such 
under-depredation  and  proposing  the 
appropriate  time  period  over  which  to 
amortize  such  amounta.  Any  incumbent 
LEC  submitting  such  a  study  should 
provide  cranplete  details  on  original 
cost,  salvage  value,  economic  lives,  and 
other  relevant  fiactora,  for  both  old  and 
new  technologies  that  are  necessary  to 
permit  us  to  make  an  informed  decision. 
We  invite  parties  to  address  whether  a 
different  rate  of  economic  obsolescence 
mi^t  occur  in  low-density  areas  than  in 
hi^  density  areas. 

267.  Price  cap  incumbent  LECs  would 
account  for  this  amortization  through  an 
upward  exogenous  adjustment  to  the 
price  cap  indices.  Parties  are  also 
invited  to  suggest  procedures  for 
adjusting  the  PCIs.  APIs,  and  SBIs  to 
refled  the  exogenous  treatment  of  any 
amortization,  if  we  permit  incumbent 
LECs  to  adopt  an  amortization  plan. 

Vm.  Odier  Issues 

A.  Regulation  of  TenninaUng  Access 

268.  Some  analysta  have  contended 
that  an  access  provider's  market  power 
diffara  between  originating  and 
terminating  access  service.  With 
originating  access,  the  calling  party  has 
the  choice  of  service  provider,  the 
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decision  to  place  a  call,  and  the  ultimate 
obligation  to  pay  for  the  call.  The  calling 
party  is  also  the  customer  of  the  DCC 
that  is  purchasing  the  originating  access 
service.  As  long  as  DCCs  can  influence 
the  choice  of  the  access  provider,  a 
LEC's  ability  to  charge  excessive 
originating  access  rates  is  limited,  as 
IXCs  will  shift  their  traffic  from  that 
carrier  to  a  competing  access  provider. 
This  is  particularly  true  for  multi-line 
customers,  who  may  select  one  carrier 
with  lower  access  rates  for  their  out- 
going interexchange  calls  and  a  different 
carrier  with  a  lower  flat  monthly  rate  for 
local  service.  For  terminating  access,  the 
choice  of  service  provider  is  made  by 
the  called  party.  The  decision  to  place 
the  call  and  payment  for  the  call  lies, 
however,  with  the  calling  party.  The 
calling  party,  or  its  long-distance  service 
provider,  has  little  or  no  ability  to 
influence  the  called  party's  choice  of 
service  provider.  Thus,  it  appears  that 
even  with  a  competitive  presence  in  the 
mari^,  terminating  access  may  remain 
a  bottleneck  controlled  by  whichever 
LEC  provides  access  for  a  particular 
customer.  As  such,  the  presence  of 
unbundled  network  elements  or 
bcilities-based  competition  may  not 
affect  terminating  access  charges. 

269.  On  the  other  hand,  high 
terminating  access  rates  may  create  an 
incentive  for  IXCs  to  win  the  local 
customo*.  It  is  true  that  winning  the  end 
user  as  customer  will  allow  the  DCC  to 
save  only  a  fraction  of  the  total 
terminating  access  charges  generated  by 
the  end  tiser.  because  the  KC  will  carry 
only  a  fractiom  of  the  calls  received  by 
the  end  user.  Nevertheless,  serving  the 
local  customer  using  unbimdled 
elements  will  also  aUow  the  DCC  to 
collect  terminating  access  charges  on 
calls  received  by  ^e  end  user.  Thus,  in 
this  analysis,  it  would  appear  that  high 
terminating  access  charges  may  give  an 
IXC  an  incentive  to  win  an  end  user  as 

a  local  custmner  similar  to  the  incentive 
created  by  high  originating  access  rates. 
In  this  section,  we  seek  comment  on 
whether  and  to  what  extent  we  should 
regulate  the  terminating  access  services 
of  price  cap  incumbent  LECs  and  non- 
incumbent  LECs  and  whether 
competition  will  have  the  same  offset  on 
terminating  access  rates  as  on 
originating  access  rates. 

1.  Price  Cap  Incumbent  LECs 

270.  We  seek  comment  on  the 
implications  of  the  above  analysis  for 
regulating  the  terminating  access  service 
of  price  cap  LECs  and  ask  parties  to 
address  the  necessity  of  continued 
regulatory  oversight  of  access  prices  fm 
the  termination  of  interstate  calls  by 
price  cap  LECs  in  markets  where  we 


find  originating  access  services  are 
subject  to  substantial  competition. 

271.  One  possible  method  of 
regulating  price  cap  incumbent  LECs' 
terminating  access  service  is  to  establish 
a  rate  ceiling  that  prevents  incumbent 
LECs  from  charging  more  for 
terminating  access  than  the  forward- 
looking,  economic  cost  of  providing  the 
service.  We  seek  comment  on  whethw 
and  how  we  should  require  incumbent 
price  cap  LECs  to  price  terminating 
access  service  at  forward-looking, 
economic  costs.  Wh^er  an  incumbent 
price  cap  LEC  is  offering  terminating 
access  at  forward-looking  economic  cost 
could  be  measured  by  the  prices  in 
reciprocal  compensation  arrangements 
for  the  transport  and  termination 
charges  of  telecommimications  pursuant 
to  sections  251(b)(5)  and  252(d)(2). 
Arbitrated  reciprocal  compensation 
rates  may  not  include  the  NTS  costs  of 
either  local  switching  or  the  subscriber 
line.  Therefore,  them  NTS  costs,  which 
are  now  recovered  in  part  from 
terminating  access,  would  have  to  be 
recovered  solely  from  originating  access 
or  a  flat  charge.  Alternatively,  we  could 
ensure  that  terminating  access  is  priced 
at  its  forward-looking  economic  cost  by 
requiring  such  prices  to  be  based  on  a 
TSLRIC  study  or  other  acceptable 
forward-looldng,  cost-based  model.  We 
invite  parties  to  comment  on  these  and 
alternative  measures  of  forward-looking, 
economic  costs  to  be  used  for 
terminating  access  rates. 

272.  Some  observers  have  suggested 
that  another  possible  method  of 
regulating  incumbent  price  cap  LECs' 
terminating  access  service  is  to  require 
the  incumhsnt  price  cap  LEC  to  charge 
the  end  user  for  the  service.  If  called 
parties  paid  for  terminating  access,  the 
individiial  who  paid  for  the  service 
would  be  the  same  individual  who 
selected  the  provider.  We  seek  comment 
on  whether  requiring  called  parties  to 
pay  for  terminating  access  might 
encourage  competition  for  terminating 
access.  We  note  that  wireless  companies 
already  charge  the  called  parties  for 
receiving  caUs.  Would  rhwrging  the 
called  party  for  terminating  access  result 
in  an  increase  of  uncompleted  calls,  due 
to  a  reluctance  by  called  parties  to 
accept  the  charges?  We  invite  parties  to 
address  how  chai^ging  the  customer 
receiving  the  call  for  terminating  access 
could  be  accomplished,  and  whether 
this  approach  would  be  superi(H-  to 
using  forward-looking  economic  cost. 
BellSouth  argues  that  the  availability  of 
transpcHt  and  termination  imder  Section 
251  for  local  traffic  makes  lumeoessary 
any  special  regulation  for  terminating 
access  that  is  different  from  originating 
access.  BellSouth  argues  that 


terminating  interstate  traffic  wouldbe 
disguised  as  terminating  local  traffic, 
resulting  in  less  expensive  terminating 
access.  We  seek  comment  on 
BellSouth 's  analysis. 

273.  Alternatively,  we  could  require 
incumbent  price  cap  LECs  to  charge 
nothing  for  terminating  access  service 
and  permit  them  to  recover  all  such 
costs  from  originating  access  charges. 
We  invite  parties  to  comment  on  die 
moits  of  this  approach  and  whether    ^ 
incumbent  price  cap  LECs  should  be 
permitted  to  choose  between  this 
approach  and  some  other  form  of 
regulation  of  their  terminating  access 
services.  Parties  should  also  suggest 
other  possible  methods  of  regulating 
incumbent  price  cap  LECs'  terminating' 
access  service  not  mscussed  above.  We 
seek  comment  on  v^ether  we  should 
adopt  different  regulatory  mechanisms 
for  terminating  access  for  those 
incumbent  price  cap  LECs  that  are 
siibject  to  the  alternative  regulatory 
regime  discussed  in  Section  VI,  above. 
Finally,  we  invite  parties  to  address 
whether  we  should  keep  our  rate 
structure  rules  for  terminating  access  fcff 
incumbent  LECs  even  after  we  have 
eliminated  such  rate  structure  ndes  for 
originating  access. 

2.  Non-Incumbent  LECs 

274.  Between  1979  and  1985.  the 
Commission  conducted  the  Competitive 
Carrier  proceeding,  in  which  it 
examined  how  its  regxilations  shoiild  be 
adapted  to  reflect  and  promote 
increasing  competition  in 
telecommunications  maikets.  Policy  and 
Rules  Concerning  Rates  for  Competitive 
Common  Carrier  Sovices  and  Facilities 
Authorizations  Therefor,  CC  Docket  No. 
79-252,  Notice  of  Inquiry  and  Proposed 
Rulemaking.  44  FR  67445  (November 
26, 1979);  First  Report  and  Order.  45  FR 
76148  (November  18, 1980);  Further 
Notice  of  Proposed  Rulemaking.  4&  FR 
10924  (February  5, 1981);  Second 
Further  Notice  of  Proposed  Rulemaking. 
FCC  82-187.  47  FR  17308  (April  22, 
1982);  Second  Report  and  Order,  47  FR' 
37889  (August  27, 1982);  Order  on 
Reconsidention,  93  FCC  2d  54  (1983); 
Third  Fiuther  Notice  of  Proposed 
Rulemaking.  48  FR  28292  (June  21, 
1983):  Third  Report  and  Order,  48  FR 
46791  (October  14, 1983);  Fourth  Report 
and  Order,  48  FR  52452  (November  18. 
1983),  vacated,  ATSrTv.  FCC,  978  F.2d 
727  (D.C  Or.  1992),  cert,  denied,  MO 
Telecommunications  Corp.  v.  AT6-T, 
113  S.CL  3020  (1993);  Fourth  Further 
Notice  of  Proposed  Rulonaking.  49  FR 
11856  (March  28, 1984);  Fifth  Report 
and  Order,  49  FR  34824  (September  2. 
1984);  Sixth  Report  and  Order,  50  FR 
1215  (January  1. 1985).  vacated  MQ 
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Telecommunications  Corp.  v.  FCC,  765 
F.2d  1186  (D.C.  Cir.  1985)  (collectively 
refened  to  as  Competitive  Carrier).  In  a 
series  of  orders,  the  Commission 
distinguished  between  two  kinds  of 
carriers:  Tliose  with  market  power  (i.e., 
the  power  to  control  prices)  are  deemed 
dominant  carriers,  and  those  without 
market  power  are  deemed  non- 
dominant  carriers.  The  Commission  has 
regulated  incumbent  LECs  as  dominant 
carriers  in  their  provision  of  interstate 
access  service.  Tlie  Commission's  policy 
since  Competitive  Carrier  has 
consistently  been  that  a  carrier  is  non- 
dominant  unless  the  Commission  makes 
or  has  made  a  finHing  that  it  is 
dominant. 

275.  Competitors  have  begun  to 
provide  exchange  access  services,  aided 
in  significant  part  by  our  expanded 
inten»nnection  policies.  The  pro- 
competitive  policies  of  the  1996  Act  are 
expected  to  result  in  increased  entry 
into  the  exchange  and  exchange  access 
markets.  To  date,  the  Conmiission  has 
only  applied  the  interstate  access  charge 
rules  to  incumbent  LECs.  New  entrants 
into  the  exchange  access  market,  such  as 
competitive  access  providers  (CAPs). 
have  been  presumptively  classified  as 
non-dominant  because  they  have  been  . 
deemed  not  to  have  the  ability  to 
exercise  maricet  poww  in  particular 
service  areas.  ^fyNEX  has  suggested  that 
there  is  a  need  for  regulation  of  certain 
access  services,  particularly  terminating 
access,  offered  by  all  LECs.  including 
new  entrants.  In  this  section,  we 
consider  and  invite  comment  on 
wdiethn.  and  the  extent  to  which,  we 
should  establish  any  rules  for  the 
provision  of  access  services  by  non- 
incumboit  LECs.  or  competitive  LECs. 
most  particularly  terminating  access 
service.  We  note  that  we  are  extremely 
reluctant  to  impose  price  regulation  on 
ncHi-dominant  carrier  services  without  a 
strong  showing  that  such  regulation  is 

276.  Tue  bctors  that  warrant 
ccmtinued  regulation  of  incumbent 
LECs'  terminating  access  service  appear 
to  apply  to  all  access  providers, 
including  competitive  LECs,  because 
these  new  entrants  appear  to  possess 
market  power  over  IXCs  needing  to 
terminate  calls.  As  previously 
discussed,  the  recipient  of  a  call,  the 
called  party,  selects  the  carrier  that 
provides  the  terminating  access  for  the 
calls  destined  for  that  party.  The 
decision  to  place  the  call,  however,  lies 
with  the  calling  party,  who  currently 
pays  for  the  call.  In  thoee  cases,  the 
calling  party's  long-distance  service 
provider  appears  to  have  Uttle  or  no 
influence  on  the  called  party's  choice  of 
service  provider.  Because  the  paying 


parties  do  not  choose  the  carrier  that 
terminates  their  interstate  calls, 
competitive  LECs  potentially  could 
charge  excessive  prices  for  terminating 
access.  We  therefore  seek  comment  on 
whether  there  are  some  aspects  of  the 
competitive  situation  facing  non- 
dominant  LECs  with  respect  to 
terminating  access  that  distinguishes 
non-dominant  from  dominant  carriers. 

277.  In  the  event  we  conclude  that 
non-dominant  carriers  have  market 
power  with  regard  to  terminating  access 
charges  or  that  market  failure  would 
preclude  the  marketplace  from  ensuring 
that  terminating  access  rates  are  just  and 
reasonable,  we  also  invite  parties  to 
comment  on  whether  ccanpetitive  |JECs' 
terminating  access  service  shoiild  be 
subject  to  different  limits  than 
incumbent  price  cap  LECs'  terminating 
access  service,  or  to  similar  limits  on 
rate  structure  or  rate  level.  Parties 
should  address  whether  the  inciunbent 
LECs'  terminating  access  charges  should 
serve  as  a  boichmark  to  evaluate 
competitive  LECs'  terminating  rates.  For 
example,  we  could  find  a  competitive 
LEC's  terminating  access  charge  to  be 
presumptively  just  and  reasonable  if  the 
charge  is  less  than  or  equal  to  the 
terminating  access  charge  of  the 
incumbent  LEC  with  wbdch  the 
competitive  LEC  is  competing.  If.  on  the 
other  hand,  the  competitive  L£C's 
terminating  access  charge  is  greater  than 
the  incumbent  LEC's  charge,  the 
competitive  LEC  could  be  reqtdred  to 
provide  cost  support  for  its  charge  or  it 
covld  collect  the  diSerenoe  from  its  end 
users.  We  seek  comment  on  these 
proposals,  as  well  as  on  other  less 
intrusive  methods  of  ensuring  a 
competitive  LEC's  terminating  access 
charges  are  just  and  reasonable.  We 
further  invite  parties  to  comment  how 
small  business  entities,  including  small 
incumbent  LECs  and  new  entrants  will 
be  affected  by  this  tentative  conclusion 
and  proposals  to  regulate  terminating 
access. 

3.  "Opoi  End"  Services 

278.  In  some  instances,  an  IXC  may 
not  be  able  to  influence  the  choice  of  the 
originating  access  provider,  and, 
consequenUy.  marketplace  forces  may 
be  less  effective  in  limiting  a  competing 
LEC's  ability  to  charge  hi^er 
originating  access  rates.  For  example, 
for  "open  end"  originating  minutes, 
such  as  originating  access  for  800 
service,  it  is  the  called  party  that  pays 
for  the  call.  Thus,  while  the  calling 
party,  who  selects  the  local  carrier/ 
access  provider,  decides  to  place  an 
individual  call,  that  party  pays  nothing 
for  the  call.  For  these  reasons,  the 
Commission  has  long  treated  inciunbent 


LECs'  originating  "open  end"  minutes 
as  terminating  minutes  for  access  charge 
purposes.  We  seek  comment  on  whether 
this  analysis  should  continue  to  apply 
to  incumbent  LECs'  originating  access 
for  800  service  and  other  similar  "open 
end"  services  for  which  terminating 
access  rates  serve  as  originating  access 
rates,  and  whether  such  regulation 
should  be  extended  to  apply  to 
competitive  LECs. 

B.  Treatinent  of  Interstate  Information 
Services 

279.  Usage  of  interstate  information 
services,  and  in  particular  the  Internet 
and  other  interactive  computer 
networks,  has  increased  dramatically  in 
recent  years.  Such  new  services  create 
significant  benefits  for  the  economy  and 
the  American  people.  The  1996  Act 
states  that  it  is  the  policy  of  the  United 
States  "to  preserve  the  vibrant  and 
competitive  free  market  that  presenUy 
exists  for  the  Internet  and  other 
interactive  computer  services, 
unfettered  by  Federal  or  State 
regulation,"  and  we  have  long  sought  to 
avoid  imnecessary  regulation  of 
information  services.  As  usage 
continues  to  grow,  such  services  may 
have  an  increasingly  significant  efiiect 
on  the  public  switched  networic 

280.  Therefore,  as  part  of  this 
comprehensive  proceeding,  we  must 
consider  how  our  rules  can  provide 
incentives  for  investment  and 
innovation  in  the  imderlying  networks 
that  support  the  Internet  and  other 
information  services.  We  consider  in 
this  section  the  narrow  question  of 
whether  to  permit  incumbent  LECs  to 
assess  interstate  access  charges  on 
infmnation  service  providers.  We  make 
no  specific  proposals,  and  we 
tentatively  conclude  that  the  existing 
pricing  structure  for  information 
services  should  remain  in  place  at  this 
time.  In  Section  X,  we  issue  a  Notice  of 
Inquiry  to  examine  varioiis  fundamental 
issues  about  the  implications  of  usage  of 
the  public  switched  networi:  by 
infonnation  service  and  Internet  access 
providers. 

281.  Beginning  with  the  Amendment 
of  Section  64.702  of  the  Commission's 
Rules  and  Regulations  (Second 
Computer  Inquiry).  Docket  No.  20828, 
Final  Decision.  45  FR  31319  (May  13. 
1980)  proceeding  in  the  1970s,  we  have 
distinguished  between  basic  and 
enhanced  commimications  services.  The 
category  of  enhanced  services,  which 
includes  access  to  the  Internet  and  other 
interactive  computer  networics,  as  well 
as  telemessaging.  alarm  monitoring,  and 
other  services,  appears  to  be  quite 
similar  to  the  term  "information 
services"  in  the  1996  Act.  In  the  KITS 
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and  WATS  Market  Structure, 
Memorandum  Opinion  and  Order, 
Docket  No.  78-72, 48  FR  42984 
(September  21, 1983)  (Access  Charge 
Reconsideration  Order),  we  decided 
that,  although  enhanced  service 
providers  (EiSPs)  may  use  inaunbent 
LEG  facilities  to  originate  and  terminate 
interstate  calls.  ESPs  should  not  be 
required  to  pay  interstate  access 
charges. 

282.  As  a  result  of  these  decisions. 
ESPs  may  purchase  services  from 
incumbent  LECs  imder  the  same 
intrastate  tarifEs  available  to  end  users, 
by  paying  business  line  rates  and  the 
appropriate  subscriber  line  charge, 
ramer  than  interstate  access  rates.  Those 
business  line  rates  are  significantly 
lower  than  the  equivalent  interstate 
access  charges,  in  part  because  of 
separations  allocations  and  the  access 
charge  per-minute  rate  structure,  and  in 
part  because  the  business  lines  that 
ESPs  now  purchase  generally  do  not 
include  usage-sensitive  charges  for 
receiving  local  calls.  ESPs, 
consequently,  typically  pay  incumbent 

'  LECs  a  flat  monthly  rate  for  their 
connections  regardless  of  the  amount  of 
usage  they  generate.  Pacific  Bell 
estimates  that  calls  to  Internet-provided 
services  could  comprise  up  to  25 
percent  of  its  traffic  by  the  end  of  the 
decade.  US  West  projects  that  30 
percent  of  all  local  exchange  traffic  will 
heim  access  to  the  Internet  by  the  year 
2000.  The  Internet  access  maricet  is  also 
highly  competitive  and  dynamic,  with 
over  2,000  companies  offering  Intonet 
access  as  of  nud-1996.  It  is  extremely 
likely  that,  had  per-minute  interstate 
access  rates  applied  to  ESPs  over  the 
past  13  years,  tne  Internet  and  other 
information  services  would  not  have 
developed  to  the  extent  they  have 
today—and  indeed  may  not  have 
developed  conunerdally  at  all. 

283.  Fot  some  time,  however, 
incumbent  LECs  and  others  have  argued 
that  ESPs  impose  costs  on  the  networie 
that  are  similar  to  those  imposed  by 
providers  of  interstate  voice  telephony, 
and  that  ESPs  should  therefme  pay 
interstate  access  charges.  Several  parties 
made  this  argument  in  their  comments 
in  response  to  a  petition  filed  by 
America's  Carriers  Telecommimications 
Association  (ACTA)  earlier  this  year.  In 
addition,  four  BOCs  have  filed  studies 
in  recent  months  purpcHling  to  show 
that  the  current  pridng  structure  for 
Internet  access  contrilxites  to  the 
congestion  of  incumbent  LEC  networks. 
Hie  BOCs  claim  that  Internet  users 
typically  stay  on  the  line  Car  longer  than 
voice  users,  but  that  the  flat  monthly 
rates  Internet  service  providers  pay  to 
incumbent  LECs  do  not  cover  tlM 


additional  cost  of  network  upgrades  that 
are  required  to  support  such  traffic. ' 

284.  In  response,  information  service 
providers  argue  that  the  rates  they  pay 
to  incumbent  LECs,  combined  with  the 
additional  revenues  from  sources  such 
as  second  lines  installed  for  Internet 
usage,  more  than  cover  the  costs  they 
impose  on  the  network.  These  parties 
also  argue  that  the  imposition  of  access 
charges  would  stifle  growth,  investment, 
and  innovation  in  information  sovioes, 
causing  detrimental  effects  for  the 
economy  and  U.S.  competitiveness.  The 
Network  Reliability  and  Interoperability 
Council  (NRIC),  an  advisory  committee 
of  industry  representatives  organized  to 
advise  the  FOC,  is  also  looking  into  the 
effects  of  Internet  usage  on  the  public 
switched  telephone  network. 

285.  We  tentatively  conclude  that 
information  service  providers  should 
not  be  required  to  pay  interstate  access 
charges  as  currently  constituted.  As  we 
have  explained  throughout  this  NPRM, 
the  existing  access  charge  system 
includes  non-cost-based  rates  and 
inefficient  rate  structures.  We  see  no 
reason  to  extend  this  regime  to  an 
additional  class  of  users,  especially 
given  the  potentiaUy  detrimental  effects 
on  the  growth  of  the  still-evolving 
information  services  industry.  Although 
our  original  decision  in  the  Access 
Charge  Reconsideration  Order  to  treat 
ESPs  as  end  users  rather  than  carriers 
was  explained  as  a  temporary 
exemption,  we  tentatively  conclude  that 
the  current  pricing  structiue  should  not 
be  changed  so  long  as  the  existing 
access  charge  system  remains  in  place. 
The  mere  fact  that  providere  of 
information  services  use  incumbent  LEC 
networks  to  receive  calls  fitnn  their 
customera  does  not  mean  that  such 
providers  should  be  sulqect  to  an 
interstate  regulatory  system  designed  for 
drcuit-switdied  interexchange  voice 
telephony.  We  seek  comment  on  this 
tentative  conclusion. 

286.  We  recognize  that  this  issue  is  of 
special  interest  to  usen  of  the  Internet 
and  online  services.  Therefore,  we  have 
established  an  electronic  mailbox  at 
<ispOfoc.gov>  for  submission  of 
informal  conmients  on  the  treatment  of 
Internet  and  other  information  services. 
Additional  information  on  this  issue  is 
available  through  our  Worid  Wide  Web 
site  at  <http://www.fcc.gov/i^Jitml>. 
We  are  inviting  all  parties  that  file 
formal  paper  comments  in  this 
proceeding  to  submit  o^ies  of  their 
comments  in  electronic  form,  and  we 
intend  to  make  those  electronic 
submissions  avail^le  for  review  on  the 
World  Wide  Web. 

287.  We  invite  interested  parties  to 
discuss  the  nimiber  of  ESPs  and  Internet 


service  providers,  if  any,  that  can  be 
considered  "small  entities"  within  the 
meaning  of  the  Regulatory  FlexilHlity 
Act,  and  whether  there  is  any  reason  to 
establish  different  requirements  for 
small  ESPs  and  information  service 
providers. 

C.  Other  Part  69  Revisions 

1.  Equal  Access  Networi: 
Reconfiguration  Costs 

288.  The  court  in  the  MFJ  required  all 
Bell  Operating  Companies  to  provide 
access  service  that  would  en^le 
subscribers  to  reach  their  interexchange 
carrier  of  choice  without  dialing 
additional  digits,  or  in  other  words,  "l-f 
dialing."  GTE  was  later  required  by 
court  order  to  provide  to  aU  KCs,  up<m 
bona  fide  request,  exchange  access  that 
is  equal  in  type  and  quality  to  that 
provided  to  AT&T.  The  Commission 
later  imposed  similar  "equal  access" 
obligations  on  independent  telephone 
companies  other  than  GTE. 

289.  In  1986,  the  Commission 
prohibited  inaunbent  LECs  from 
recovering  all  the  costs  incurred  in 
cxmverting  their  networks  to  eoual 
access  at  the  time  they  incurred  those 
costs.  Instead,  LECs  were  required  to 
amortize  those  costs  over  an  ei^t-year 
period  ending  on  December  31, 1993. 
Prior  to  the  termination  of  this 
amortization  period,  the  Commission   - 
adopted  price  cap  regulation  for 
incumbent  LECs,  and  based  the  initial 
price  cap  rates  on  the  access  rates  in 
eCbct  as  of  July  1, 1990,  as  adjusted  for 
the  represcriptian  of  the  authorized  rate 
of  return  we  adopted  in  1990.  In  the 
LEC  Price  Cap  Reomsideration  Order, 
the  Commission  declined  to  extend 
exogenous  treatment  to  equal  access 
reconfiguration  costs  because  it  might 
give  incumbent  LECs  an  artificial 
incentive  to  iiuaease  their  investment  in 
equal  access  facilities  at  a  time  when 
conversion  to  equal  access  was 
substantially  complete.  In  petitions  to 
reject  or  suspend  the  price  cap 
incumbent  LECs'  1994  annual  access 
tarifb.  AT&T  and  MQ  argued  that  Uie 
incumbent  LECs'  PCIs  should  be 
reduced  to  reflect  the  completion  of  the 
amortization  of  equal  access  costs.  The 
Common  Carrier  Bureau  did  not 
suspend  any  tarifEi  for  this  reason,  in 
part  because  the  Commission  decided 
not  to  require  exogenous  cost  treatment 
in  the  LEC  Price  Cap  Reconsideration 
Order,  and  in  part  because  the 
completion  of  the  equal  access  cost 
amortization  is  not  listed  in  section 
61.45(d)(1)  of  our  rules  as  warranting 
exogenous  cost  treatment.  Later,  in  the 
LEC  Price  Cap  Performance  Review,  the 
Commission  considered  requiring 


4712 


Federal  Register  /  Vol.  62,  No.  21  /  Friday.  January  31.  1997  /  Proposed  Rules 


incumbent  LECs  to  make  an  exogenous 
cost  decrease  to  account  for  the 
completion  of  the  equal  access  cost 
amortization,  but  fbimd  that  the  record 
was  not  adequate  in  that  proceeding  to 
require  such  an  adjustment. 

290.  We  invite  comment  on  whether 
to  require  incumbent  price  cap  LECs  to 
make  an  exogenous  cost  decrease  to  one 
at  more  of  their  PCIs  to  account  for  the 
completion  of  the  amortization  of  equal 
access  networic  reconfiguration  costs  on 
December  31, 1993.  Parties  supporting 
an  exogenous  cost  reduction  should 
explain  in  detail  how  such  an 
adjustment  shoiild  be  calculated,  and  to 
which  basket  or  baskets  should  the 
exogenoiu  reduction  apply.  In  addition. 
we  invite  interested  parties  to  disciiss 
%vhether  it  would  be  fair  to  require 
exogenous  cost  decreases  to  accoimt  for 
the  completion  of  the  amortization  of 
equal  access  network  reconfiguration 
costs  in  li^t  of  the  fact  that  the 
Commission  did  not  permit  exogenous 
cost  increases  for  eqiial  access  network 
reconfiguration  costs. 

2.  Part  69  Allocation  Rules 

291.  We  invite  comment  on  relieving 
incumbent  price  c^  LECs  firom  the 
apphcation  of  Part  69,  Subparts  D  and 
E  of  our  rules,  in  certain  instances. 
Subparts  D  and  E  allocate  inciunbent 
LECs'  investments  and  expenses  to  all 
the  access  rate  elements.  If  we  adopt  a 
market-based  approach  to  access  reform 
as  we  discuss  in  Section  V  above,  and 
decide  to  eliminate  the  rate  structure 
rules,  this  would  appear  to  eliminate  the 
need  for  the  Part  69  cost  allocation 
rules.  Alternatively,  if  we  adopt  a  more 
prescriptive  approach  to  access  reform 
as  we  discuss  in  Section  VI  above,  and 
decide  to  base  some  or  all  their  access 
rates  on  TSLRIC  costs,  thmi  it  may  not 
be  necessary  to  retain  rules  for  fully 
distributing  costs  to  different  rate 
elements.  We  solicit  comment  on 
whether  there  might  be  any  other  reason 
to  reUeve  any  price  cap  LEC  from  the 
requirements  of  Subparts  D  and  E,  and 
if  so.  what  the  timing  of  that  relief 
should  be. 

3.  Other  Proposed  Part  69  Changes 

292.  Regardless  of  whether  we  adopt 
any  of  the  proposals  discussed  in  this 
NPRM.  we  tentatively  conclude  that  a 
munber  ofprovisions  in  Part  69  warrant 
revision.  These  revisions  are  necessary 
to  conform  Part  69  to  the  1996  Act.  or 
to  update  the  rules  for  other  reascms.  We 
seek  comment  below  on  what  these 
confonning  or  updating  amendments 
should  be.  Also,  ovn-  the  years,  several 
incumbent  LECs  have  established  access 
rate  elements  or  subelements  pursuant 
to  waiver.  We  aatk  comment  below  on 


incorporating  these  rate  elements  into 
Part  69. 

293.  First,  we  discuss  rule  revisions 
necessary  to  conform  Part  69  to  the  1996 
Act.  Section  69.2(hh)  of  the 
Commission's  rules  defines  "Telephone 
Company"  in  terms  of  section  3(r)  of  the 
1934  Act.  We  propose  to  change  this 
reference  to  "incumbent  LEC"  as  it  is 
defined  in  the  1996  Act  Sections  69.4(f) 
and  69.122,  providing  for  a 
"contribution  charge"  that  may  be 
assessed  on  special  access  and 
expanded  interconnection,  appear  to  be 
inconsistent  with  the  requirement  in 
section  254  that  such  carrier 
contributions  be  equitable  and 
nondiscriminatory.  Accordingly,  we 
propose  to  delete  these  two  rule 
sections.  We  also  seek  comment  on 
what  effect,  if  any,  adoption  of  this 
proposal  might  have  on  small 
incumbent  LECs  or  other  small 
businesses.  In  addition,  we  invite 
parties  to  identify  other  rules  which 
may  be  inconsistent  with  the  Act. 

294.  Second,  we  seek  comment  on 
eliminating  Part  69  rules  that  are  no 
longer  effective.  For  example,  in  the 
mid-1980s,  we  permitted  incumbent 
LECs  to  recover  their  equal  access 
conversion  costs  through  a  separate  rate 
element.  We  also  required  carriers  to 
eliminate  any  separate  equal  access 
charge  by  January  1, 1994.  Therefore,  we 
propose  deleting  section  69.107, 
permitting  carriers  to  establish  an  equal 
access  element,  and  sections  69.308  and 
69.410,  which  allocate  costs  to  the  equal 
access  rate  element  We  also  propose 
removing  section  69.4(d).  and  in  its 
place  creating  a  new  section  69.3(e)(12) 
to  read  as  follows:  "Such  a  tariff  shall 
not  contain  any  separate  carrier's  carrier 
tariff  charges  for  an  Equal  Access 
element"  Finally,  we  would  remove  the 
reference  to  section  69.308  in  section 
69.309.  and  the  reference  to  section 
69.410  in  section  69.411.  Similarly,  the 
transitions  in  section  69.205  have  been 
completed,  and  so  we  propose  deleting 
that  section.  We  invite  comment  on 
whether  th«e  are  any  other  similar 
rules  in  Part  69  that  are  no  longer 
effective,  or  duplicate  other  nMS,  and 
so  could  be  deleted  without  changing 
any  current  Part  69  requirements. 
Finally,  we  invite  comment  on  our 
tentative  conclusion  that  eliminating 
such  rules  would  not  affect  any 
requirements  currently  placed  on  small 
telecommunications  providers  or  any 
other  small  businesses. 

295.  Similarly,  section  69.103  of  our 
rules  requires  incumbent  LECs  to 
establish  a  separate  rate  element  for 
costs  associated  with  lines  terminating 
at  "limited  pay  telephones."  which  are 
pay  telephomes  designed  to  provide 


access  to  only  one  interexchange  carrier. 
Section  276  of  the  Act  provides 
statutory  requirements  governing  pay 
telephones  Uiat  we  recently 
implemented.  In  light  of  the  new 
payphone  compensation  procedures,  we 
seek  comment  on  whether  section 
69.103  of  our  rules  serves  any  ongoing 
purpose,  or  whether  we  should 
eliminate  secticm  69.103,  and  the' rules 
allocating  costs  to  this  rate  element 
from  our  rules. 

296.  Lastly,  several  incumbent  LECs 
provide  service  using  rate  elements 
created  pursuant  to  waiver,  and  we  seek 
comment  on  incorporating  those 
waivers  into  Part  69.  For  example,  in 
1994.  the  Common  Carrier  Btireau 
granted  several  waivers  of  Part  69  to 
permit  incumbent  LECs  to  establish  rate 
elements  for  500  access  service.  In  1990. 
the  Bureau  granted  several  incumbent 
LECs  waivers  of  Part  69  to  establish  rate 
elements  for  electronic  white  pages 
service.  Also,  in  1985.  the  Bureau 
granted  incumbent  LECs  waivers  of 
section  69.109  to  create  a  subelement 
within  the  Information  rate  element  to 
recover  costs  they  could  show  were  not 
incurred  in  the  provision  of  interstate 
directory  assistance.  In  this  NPRM.  we 
se^  comment  on  codifying  these 
waivers  as  access  rate  elements  or 
subelements  in  Part  69.  We  also  seek 
conunent  on  whether  to  incorporate  any 
other  rate  elements  created  pursuant  to 
waiver  into  the  Commission's  rules. 
Commenters  supporting  these  nile 
revisions  should  also  specify  any 
revisions  to  Part  69.  Subparts  D  and  E. 
needed  to  allocate  the  proper  costs  to 
these  rate  elements. 

K.  Notice  of  Inquiry  on  InqiUcattons  of 
Information  Senrioe  and  Internet  Usage 

297.  In  Section  VIILB.  above,  we 
tentatively  concluded  that  infcurmation 
service  providers  should  not  be  subject 
to  interstate  access  charges  as  currently 
constituted.  However,  the  development 
of  the  Internet  and  other  information 
services  raise  many  critical  questions 
that  go  beyond  the  interstate  access 
charge  system  that  is  the  subject  of  this 
proceeding.  Ultimately,  these  questions 
concon  no  less  than  the  future  of  the 
public  switched  telephone  network  in  a 
wOTld  of  digitalization  and  growing 
importance  of  data  technologies.  Our 
existing  rules  have  been  deseed  for 
traditional  circuit-switched  voice 
netwofks.  and  thus  may  hinder  the 
development  of  emerging  packet- 
switched  data  networks.  To  avoid  this 
result,  we  must  identify  what  FCC 
poUdes  would  best  fecdlitate  the 
development  of  the  high-bandwidth 
data  networks  of  the  future,  while 
preserving  efficient  incentives  for 
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investment  and  innovation  in  the 
underlying  voice  networii.  In  particular, 
better  empirical  data  are  needed  before 
we  can  make  informed  judgments  in 
this  area. 

298.  We  ask  whether,  after  we 
complete  reform  of  access  charges  as 
contemplated  in  this  proceeding,  we 
should  consider  any  additional  actions 
relating  to  interstate  information 
services  and  the  Internet.  We  therefore 
initiate  this  Notice  of  Inquiry,  with  a 
separate  pleading  cycle,  to  address  these 
issues.  Based  on  the  record  in  response 
to  this  Notice  of  Inquiry,  and  the 
decisions  we  make  in  the  Access  Reform 
Report  and  Order,  we  will  determine 
M^ether  to  make  proposals  in  this  area 
in  a  subsequent  Notice  of  Proposed 
Rulemaking. 

299.  Many  of  the  concerns  now  being 
raised  about  switch  congestion  caused 
by  Internet  usage  arise  because  virtuaUy 
all  residential  users  today  connect  to  the 
Internet — a  packet-switched  data 
network— through  incumbent  LEC 
switching  facilities  designed  for  circuit- 
switched  voice  calls.  The  end-to-end 
dedicated  channels  created  by  circuit 
switches  are  unnecessary  and  even 
inefBcient  when  used  to  coimect  an  end 
user  to  an  ISP.  We  seek  conunent  on 
how  our  rules  can  most  effectively 
create  incentives  for  the  deployment  of 
services  and  Eadlities  to  allow  more 
efficient  transport  of  data  traffic  to  and 
from  end  users.  We  invite  parties  to 
identify  means  of  addressing  the 
congestion  concerns  raised  by 
incumbent  LECs,  for  example  by 
deploying  hardware  to  route  data  traffic 
around  inounbent  LEC  switches,  or  by 
installing  new  high-bandwidth  access 
technologies  such  as  asymmetric  digital 
subscriber  line  (ADSL)  or  wireless 
solutions. 

300.  We  seek  comment  on  what 
regulatory  barriers — at  either  the  state  or 
federal  level — might  prevent  provision 
of  alternate  network  access 
arrangements  for  information  service 
providers,  or  might  create  artificial 
disincentives  against  use  of  such 
arrangements  when  they  become 
available.  Should  we  consider  using  our 
forbearance  or  preemption  authority  to 
avoid  results  that  would  hamper  the 
deployment  of  new  technologies?  We 
also  seek  comment  on  how  the  matters 
before  us  in  our  Local  Competition  and 
Universal  Service  proceedings  affect 
information  service  providers  and  raise 
issues  that  we  need  to  address  in  this 
proceeding. 

301.  We  seek  comment  on  the  efiiscts 
of  the  current  system  on  network  usage, 
incumbent  LEC  cost-recovery,  and  the 
development  of  the  information  services 
marke^laoe.  We  are  disinclined  to  take 


actions  that  would  stifle,  rather  than 
enhance,  the  development  of  the 
Internet,  or  similar  pad»t-8witched 
networks.  We  encourage  commenters  to 
provide  data  on  the  characteristics  of 
information  service  usage  and  its  effects 
on  the  network.  We  are  also  particularly 
interested  in  data  on  the  inounbent 
LECs'  costs  directiy  related  to  ESPs'  use 
of  the  PSTN,  on  inounbent  LECs' 
revenues  attributable  to  ESP  traffic 
(including  second  phone  line  revenue), 
and  in  a  comparison  of  what  PSTN 
services  ESPs  desire,  as  opposed  to  what 
they  cuirentiy  have  access  to.  We  seek 
comment  on  administrative  and 
technical  issues  that  may  arise  either 
under  continued  operation  of  the 
current  system  or  as  modified  by  this 
proceeding.  In  particular,  we  seek 
comment  on  jurisdictional,  metering, 
and  billing  questions,  given  the 
difficulty  of  applying  jurisdictional 
divisions  or  time-sensitive  rates  to 
packet-switched  networks  such  as  the 
Internet. 

30^.  The  current  division  in  our  rules 
between  basic  and  enhanced  services 
may  not  accurately  capture  the  types  of 
companies  that  provide  information 
services  today,  and  the  manner  in  which 
these  companies  use  inounbent  LEC 
facilities.  There  are  many  kinds  of 
information  services,  with  different 
usage  patterns  and  effects  on  the 
network.  For  example,  arguments  about 
netwoik  congestion  caused  by  long 
hold-time  calls  would  not  seem  to  apply 
to  information  services  such  as 
telemessaging  or  credit  card  validation. 
We  seek  comment  on  whether  vre 
should  distinguish  between  different 
categories  of  information  or  enhanced 
services.  In  addition,  several  companies 
now  provide  software  that  allows  a 
voice  conversation  to  be  conducted  over 
the  Internet.  Such  "Internet  telephony" 
allows  what  appears  to  be  a  basic 
service — ^voice  transmission — to  take 
place  over  a  packet-switched  interactive 
data  network  that  we  have  traditionally 
considered  to  be  an  enhanced  service. 
We  seek  comment  on  how  new  services 
such  as  Internet  telephony,  as  well  as 
real-time  streaming  audio  and  video 
services  over  the  Internet,  should  affect 
our  analysis. 

303.  We  seek  comment  as  to  whether 
the  issues  raised  in  this  Notice  of 
Inquiry  should  be  addressed  in  any 
existing  proceeding,  or  a  new 
proceeding.  As  discussed  in  Section 
Vm,  above,  the  Network  ReUability  and 
Interoperability  Council  (NRIC)  is  also 
currenUy  evaluating  the  efiiects  of 
Internet  usage  on  the  voice  network.  We 
do  not  intend  for  this  proceeding  to  in 
any  way  supersede  the  NRIC's  efforts, 
and  we  believe  that  the  NRIC's 


recommendations  vrill  complement  the 
record  we  develop  here.  Ultimately,  a 
full  and  open  debite  about  the 
relationship  of  information  services  to 
the  public  swdtched  network  will 
benefit  all  parties.  We  also  strongly 
encourage  interested  parties  among 
incumbent  UECs  and  ESPs  to  work 
together  to  identify  which  technological 
solutions  hold  the  greatest  promise  in 
carrying  Internet  traffic  most  effidenUy 
and  with  the  least  adverse  price  impact 
on  consumera. 

304.  As  discussed  in  Section  vni, 
above,  we  have  established  an  electronic 
mailbox  at  <i8pOfcc.gov>  for 
submission  of  informal  comments  on 
the  treatment  of  Internet  and  other 
information  services,  and  we  have  made 
additional  information  available 
through  oiu  World  Wide  Web  site  at 
<http://www.fcc.gov/i8p.html>. 

X.  ProcednrallaaiMS 

A.  Ex  Parte  Presentations 

305.  This  is  a  non-restricted  notioe- 
and-comment  rulemaking  proceeding. 
Ex  parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 
See  generally  47  CFR  1.1202, 1.1203, 
1.1206. 

B.  Paperwork  Reduction  Act 

306.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invfte  the  general  pubUc  and  the  Office 
of  Management  and  Budget  (OMB)  to 
take  this  opportunity  to  comment  on  the 
infcHination  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
OMB  comments  are  due  60  days  from 
date  of  publication  of  this  NPRM  in  the 
Federal  Register.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  biuden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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C.  Initial  Regaiatory  Flexibility  Act 
Analysis 

307.  Pxirsuant  to  Section  603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
(IRFA)  of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities.  Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Nl>RM,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shaU  cause  a  cc^y  of  the 
NPRM,  including  the  initial  regulatory 
flexibility  analysis,  to  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
wiUi  Secticm  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354. 94 
Stat  1164.  5  U.S.C  Section  601  et  seq. 
(1981). 

308.  Reason  for  action.  The 
Telecommunications  Act  of  1996 
requires  incimibent  LECs  to  offer 
intercoimection  and  imbundled 
elements  on  an  unbundled  basis,  and 
imposes  a  duty  to  establish  reciprocal 
compensation  arrangements  for  the 
transport  and  termination  of  calls.  The 
Commission's  access  charge  rules  were 
adopted  at  a  time  when  interstate  access 
and  local  exchange  services  were 
offered  on  a  monopoly  basis,  and  in 
many  cases  are  inconsistent  with  the 
competitive  maricet  mvisioned  by  the 
1996  Act 

309.  Objectives.  To  revise  the 
Commission's  access  charge  rules  t<f 
make  them  consistent  with  the 
Telecommunications  Act  of  1996. 

310.  Legfll  Basis.  The  proposed  action 
is  supported  by  Sections  4(i),  4(j),  201- 
205,  251,  252,  253,  and  403  of  the 
Communicaticms  Act  of  1934,  as 
amended,  47  U.S.C  154(i),  154(i).  201- 
205.  251,  252.  253. 403. 

311.  Description,  potential  impact 
and  number  of  small  entities  affected. 
For  purposes  of  this  NPRM,  the 
Regulatory  FlexibiUty  Act  defines  a 
"small  business"  to  be  the  same  as  a 
"small  business  concern"  under  the 
Small  Business  Act  (SBA),  15  U.S.C 
632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.  Under 
the  SBA,  a  "small  business  concern"  is 
one  that:  (1)  is  independently  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA.  The  Small  Business 
Administration  has  defined  a  small 
business  fcv  Standard  Industrial 


Classification  (SIC)  category  4813 
(Telephone  Communications.  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  fewer  than  1500 
employees. 

312.  Total  Number  of  Telephone 
Companies  Affected.  With  the 
exceptions  of  the  proposals  under 
consideration  in  Sections  HIlD,  III.E. 
VILA,  and  Vm.C  of  this  NPRM.  the 
proposals  in  this  NPRM,  if  adopted, 
would  affect  all  LECs  that  are  regulated 
by  the  Commission's  price  cap  rules. 
Currently,  13  incimibent  LECs  are 
subject  to  price  cap  regulation.  We 
tentatively  conclude  that  all  price  cap 
carriers  have  more  than  1500  employees 
and  therefore  are  not  small  entities. 

313.  The  proposals  under 
consideration  in  Sections  m.B,  in.D, 
m.E,  Vn.A.,  and  Vm.C  of  this  NPRM,  if 
adopted,  would  affect  all  incumbent 
LEC^  regulated  by  the  Commission.  The 
United  States  Bureau  of  the  Census 
(Census  Bureau)  reports  that,  at  the  end 
of  1992,  there  were  3497  firms  engaged 
in  providing  telephone  service,  as 
defined  therein,  for  at  least  one  year. 
This  number  contains  a  variety  of 
different  categories  of  carriers,  including 
inctmibent  LECs,  IXCs,  competitive 
access  providers,  cellular  carriers, 
mobile  service  carriers,  operator  service 
providers,  pay  telephone  operators,  PCS 
providers,  covered  SMR  providers,  and 
resellers.  It  seems  certain  that  some  of 
those  3497  telephone  service  firms  may 
not  qualify  as  small  entities  or  small 
incumbent  LECs  because  they  are  not 
independently  owned  or  operated. 

314.  Because  the  small  incumbent 
LECs  that  would  be  subject  to  these 
rules  are  either  dominant  in  their  field 
of  operations  or  are  not  independently 
owned  and  operated,  consistent  with 
our  prior  practice,  they  are  excluded 
from  the  definition  of  "small  entity" 
and  "small  business  concerns." 
Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does 
not  encompass  small  incumbent  LECs. 
Out  of  an  wundance  of  caution, 
however,  for  regulatory  flexibility 
analysis  purposes,  we  will  consider 
small  incumbent  LECs  within  this 
analysis  and  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incimibent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns." 

315.  Local  Exchange  Cairiers.  Neither 
the  Commission  nor  the  Small  Business 
Administration  has  developed  a  . 
definition  of  small  providers  of  local 
exchange  service,  llie  closest  applicable 
definition  under  Small  Business 
Administration  rules  is  for  telephone 
telecommunications  companies  other 
than  radiotele(^ne  (wireless) 


companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
incumbent  LECs  nationwide  appears  to 
be  the  data  that  we  collect  aimually  in 
the  provision  of  Telecommunications 
Relay  Service  (TRS).  According  to  oiir  - 
most  recent  data,  1347  companies 
reported  that  th^  were  engaged  in  the 
provision  of  local  exchange  service. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  or  operated,  or  have  fewer  than 
1500  employees,  we  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  niunber  of  incmnbent  LECs  that 
would  qualify  as  small  business 
concerns  under  the  Small  Business 
Administration's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1347  small  inamibent  LECs 
that  may  be  affected  by  the  proposals  in 
this  NPRM.  We  seek  comment  on  this 
estimate. 

316.  Under  the  new  competitive 
provisions  of  the  1996  Act,  however, 
there  could  be  a  mmiber  of  new  LECs 
entering  the  local  exchange  market  that 
would  be  considered  smul  businesses. 
In  Section  Vm.A  of  this  NPRM.  we  seek 
comment  on  whether  to  apply  certain  of 
the  regulations  applicable  to  incimibent 
LECs  to  new  entrant  LECs.  Thus,  it  is 
possible  that  new  entrants  will  be 
affiscted  by  our  actions  in  this 
proceeding. 

317.  Enhanced  Service  Providers.  In 
Section  Vm.B  of  this  NPRM.  we  seek 
comment  on  whether  to  continue  to 
exempt  enhanced  service  providers 
(ESPs)  from  any  requirement  to  pay 
access  charges.  Because  we  are  not 
contemplating  imposing  any  new 
regulatory  requirement  on  ESPs.  we 
conclude  that  the  Regulatory  Flexibility 
Act  does  not  require  us  to  consider  the 
effects  of  these  proposed  rules  on  ESPs 
that  would  fit  the  definition  of  small 
entity.  If  we  modify  the  "ESP 
Exemption,"  we  will  consider  the  effect 
on  small  ESPs  at  that  time.  We  seek 
comment  on  this  tentative  conclusion. 

318.  Reporting,  recordkeeping  and 
other  compliance  requirements.  It  is  not 
clear  wheUier,  on  balance,  all  proposals 
in  this  NPRM  would  increase  or 
decrease  incumbent  LECs' 
administrative  burdens. 

319.  With  respect  to  all  incumbent 
LECs.  we  believe  that  the  reforms  to  rate 
structure  that  we  propose  in  Section  III 
would  require  at  least  one,  and  possibly 
several  additloiud  filings,  but  odierwise 
should  not  affect  their  administrative 
burdens.  We  expect  that  the  proposal 
we  make  in  Section  VII  relat^  to  the 
allocation  of  universal  service  support 
to  the  interstate  revenue  requirement 
could  increase  their  administrative 
burdms.  We  expect  that  some  of  the 
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Part  69  revisions  that  we  propose  in 
Section  Vm  would  reduce,  others 
increase,  and  the  remainder  have  no 
effect  on  their  administrative  burdens. 

320.  With  regard  to  incumbent  price 
cap  LECs,  we  expect  the  changes  to  the 
existing  local  switching  rate  structiue 
that  we  propose  in  Section  III  would 
require  an  initial  additional  fiUng,  but 
otherwise  would  have  no  efiiect  on  their 
administrative  burdens.  As  to  the 
proposals  in  Section  V,  to  the  extent 
that  a  carrier  chooses  to  avail  itself  of 
the  additional  reforms,  it  will  need  to- 
file  a  petition  demonstrating  that  it  has 
met  the  trigger,  and  make  an  initial  tariff 
filing.  Otherwise,  most  of  the  proposed 
reforms  in  Section  V  would  reduce  or 
have  no  effect  on  its  administrative 
burdens.  We  expect  that  some  of  our 
proposals  in  Section  VI  of  this  NPKM, 

if  adopted,  would  increase  the 
administrative  burdens  placed  on 
incumbent  LECs.  We  expect  that  the 
other  proposals  in  Section  VI  of  this 
NPRM  would  have  no  eflect  on  their 
administrative  burdens.  We  expect  that 
the  proposal  to  continue  regulating 
terminating  access  charges  in  Section 
vm  would  have  no  effect  on  the 
administrative  burden  placed  on 
incumbent  price  cap  LECs. 

321.  In  Section  II.  we  address  the 
likelihood  that  many,  if  not  all,  new 
entrants  would  be  considered  "domestic 
nondominant  carriers,"  whose  tariff 
filings  would  be  governed  by  §§  61.20 
through  61.23  of  our  rules,  47  CFR 
61.20-23,  unless  they  are  exempted 
from  some  or  all  of  those  requirements. 
We  are  unable  to  estimate  the  number 
of  times  these  incumbent  LECs  would 
file  tariffs  annually,  but  it  could  vary 
from  none  to  20  or  more.  Nor  are  we 
able  to  estimate  how  extensive  each 
tariff  filing,  on  average,  would  be.  If 
these  new  entrants  are  not  exempted, 
from  any  tariff  filing  requirements,  then 
we  estimate  that,  on  average,  it  would 
take  approximately  two  hours  per  page 
for  the  incumbent  LEC  to  prepare  each 
tariff  filing,  at  a  cost  of  $80  per  hour  in 
professional  level  and  support  staff 
salaries.  If  these  carriers  are  exempted 
from  some  or  all  the  regulations 
applicable  to  incumbent  LECs,  then  the 
administrative  burdens  imposed  on 
such  carriers  would  be  less.  In  Section 
V,  we  ask  whether  a  market  share  test 

to  measure  the  level  of  competition  may 
impose  a  reporting  requirement  on  new 
entrants.  We  expect  that  the  proposal  in 
Section  Vm  to  regulate  terminating 
access  charges  for  new  entrants  would 
increase  the  administrative  bimien 
placed  on  incumbent  price  cap  LECs. 
Compliance  with  these  requests  may 
require  the  use  of  engineering, 


technical,  operational,  accoimting, 
billing,  and  legal  skills. 

322.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  this  proposal. 
None. 

323.  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  stated  objectives.  In 
Section  II  of  this  NPRM,  we  seek 
comment  on  whether  to  exempt  new 
entrant  LECs  from  some  or  all  of  the 
regulations  applicable  to  incumbent 
LECs.  Thus,  new  entrants  that  may  also 
be  small  entities  may  or  may  not 
become  subject  to  any  new 
requirements.  In  any  case,  new  entrants 
will  become  subject  to  no  more 
requirements  than  those  imposed  on 
incumbent  LECs.  However,  we 
recognize  that  new  entrants  may  have 
different  business  or  operational 
concerns  compared  to  incumbent  LECs. 
In  Sections  O.A,  m.B,  ffl.E,  V.A,  V.C, 
Vn.A,  and  Vn.B,  we  have  sought 
comment  on  how  a  number  of  proposals 
would  affect  small  entities.  These 
proposals  could  have  varying  positive  or 
negative  impacts  on  small  entities.  We 
are  imable  to  ascertain,  at  this  time, 
what  the  significant  economic  impact 
would  be  on  small  entities  as  defined  by 
the  SBA.  We  seek  comment  on  these 
proposals  and  urge  that  parties  support 
their  conunents  with  specific  evidence 
and  analysis. 

D.  Notice  of  Proposed  Rulemaking 
Comment  Filing  Dates 

324.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.399  and 
1.411  et  seq.  of  the  Commission's  Rules, 
47  CFR  1.399, 1.411  et  seq..  interested 
parties  may  file  comments  with  the 
Secretary,  Federal  Communications 
Commission,  Washington,  D.C.  20554 
no  later  than  January  27, 1997. 
Interested  parties  may  file  replies  no 
later  than  February  13, 1997.  To  file 
formally  in  this  proceeding,  participants 
must  file  an  original  and  twelve  copies 
of  all  comments,  reply  comments,  aiTd 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  16  copies  must  be  filed.  In 
addition,  parties  should  file  two  copies 
of  any  sudi  pleading  with  the 
Competitive  Pricing  Division,  Common 
Carrier  Bureau,  Room  518, 1919  M 
Street,  N.W.,  Washington.  D.C.  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center.  Room  239, 1919  M 
Street.  N.W.,  Washington,  D.C.  20554. 

325.  Parties  submitting  diskettes 
should  submit  them  along  with  their 
formal  fiUngs  to  the  Office  of  the 
Secretary.  Submissions  should  be  on  a 


3.5  inch  diskette  formatted  in  an  DOS 
PC  compatible  form.  The  document 
should  be  saved  into  WordPerfect  5.1 
for  Windows  format.  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comment),  Docket  number,  and 
date  of  sulmiission. 

326.  You  may  also  file  informal 
comments  electronically  via  e-mail 
<access©fcc.gov>.  Only  one  copy  of 
electronically-filed  comments  must  be 
submitted.  You  must  put  the  docket 
number  of  this  proceeding  in  the  subject 
line  (see  the  caption  at  the  beginning  of 
this  NPRM,  or  in  the  body  of  the  text  if 
by  Internet).  You  must  note  whether  an 
electronic  submission  is  an  exact  copy 
of  formal  comments  on  the  subject  line. 
You  also  must  include  your  full  name 
and  Postal  Service  mailing  address  in 
your  submission, 

327.  In  order  to  facilitate  review  of 
comments  and  replies,  by  both  parties 
and  Commission  staff,  we  require  that 
comments  be  no  longer  than  100  pages, 
and  that  replies  be  no  longer  than  50 
pages.  Comments  and  replies  must  also 
comply  with  §  1.49  and  all  other 
applicable  sections  of  the  Commission's 
Rules.  We  also  direct  all  interested 
parties  to  include  the  name  of  the  filing 
party  and  the  date  of  the  filing  on  each 
page  of  their  comments  and  replies. 
Comments  and  replies  must  also  clearly 
identify  the  specific  portion  of  this 
Notice  of  Proposed  Rulemaking  to 
which  a  particular  comment  or  set  of 
comments  is  responsive.  If  a  portion  of 
a  party's  conunents  does  not  fall  under 
a  particular  topic  listed  in  the  Table  of 
Contents  .of  this  NPRM,  such  comments 
must  be  included  in  a  clearly  labelled 
section  at  the  beginning  or  end  of  the 
filing.  Parties  may  not  file  more  than  a 
total  of  ten  pages  of  ex  parte 
submissions,  excluding  cover  letters. 
This  ten  page  limit  does  not  include  the 
following:  (1)  Written  ex  parte 
statements  made  solely  to  disclose  an 
oral  ex  parte  contact;  (2)  written 
material  submitted  at  the  time  of  an  oral 
presentation  that  provides  a  brief 
outline  of  the  presentation;  (3)  written 
material  filed  in  response  to  direct 
requests  from  Commission  staff;  or  (4) 
any  proposed  rule  language.  Ex  parte 
filings  in  excess  of  this  limit  will  not  be 
considered  part  of  the  record  in  this 
proceeding. 

328.  Wntten  comments  by  the  public 
on  the  proposed  and/or  modified 
information  collections  are  due  January 
27. 1997.  Written  comments  must  be  *> 
submitted  by  the  Office  of  Management 
and  Budget  (OMB)  on  the  proposiad  and/ 
or  modified  information  collections  on 
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or  before  60  days  after  date  of 
publication  in  the  Federal  Register.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234. 1919  M  Street, 
N.W.,  Waddngton.DC  20554,  or  via  the 
Internet  to  dconwayOfcc.gov  and  to 
Hmothy  Fain.  0MB  Desk  Officer.  10236 
NEOB.  725— 17th  Street.  N.W., 
Washington.  DC  20503  or  via  the 
Internet  to  &iA_tOal.eop.gov. 

E.  Notice  of  Inquiry  Conunent  Filing 
Dates 

329.  Pursuant  to  applicable 
procedures  set  forth  in  §§  1.399  and 
1.411  et  seq.  of  the  Commission's  Rules. 
47  CFR  1.399. 1.411  et  seq..  interested 
parties  may  file  comments  with  the 
Secretary.  Federal  Communications 
Ctnnmission,  Washington.  D.C  20554 
no  later  than  February  21. 1997. 
Interested  parties  may  file  replies  no 
later  than  Mardi  24. 1997.  Comments 
and  replies  must  comply  with  §  1.49 
and  all  other  applicable  sections  of  the 
Conunissiaii's  Ibiles.  To  file  formally  in 
this  proceeding,  participants  must  Cue 
an  original  andtwelve  copies  of  all 
cooiinants,  reply  comments,  and 
supporting  conunents.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
orisinal  phu  16  copies  must  be  filled.  In 
admtion.  parties  should  file  two  copies 
of  any  sudi  pleading  with  the 
Competitive  Pricing  Divisi<Hi.  Common 
Carrier  Bureau.  Room  518, 1919  M 
Street.  N.W..  Washington,  D.C  20554. 
We  also  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  replies.  Comments 
and  reply  comments  will  be  available 
tot  public  inspection  during  regular 
business  hours  in  the  FOC  RefBience 
Center.  Room  239. 1919  M  Street.  N.W.. 
Wadiinoton.  D.C  20554. 

330.  Parties  submitting  diskettes 
should  submit  them  along  with  their 
fonnal  filings  to  the  Office  of  the 
Secretary.  Submissions  should  be  on  a 
3.5  inch  diskette  formatted  in  an  DOS 
PC  compatible  form.  The  document 
shotUd  be  saved  into  WordPerfact  5.1 
for  Windows  fiormat  The  diskette 
should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comment 
or  reply  comment).  Docket  number,  and 
date  of  submission. 

-  331.  You  may  also  file  informal 
OHnments  electronically  via  e-mail 
<isp4foc.gov>,  or  via  the  World  Wide 
Weo.  Infonnnation  on  how  to  file 


electronically  is  available  at  <http:// 
www.fcc.gov/isp.html>.  Only  one  copy 
of  electronically-filed  comments  must 
be  submitted.  If  you  are  using  e-mail, 
you  must  put  the  docket  number  of  this 
proceeding  in  the  subject  line  (see  the 
caption  at  the  beginning  of  this  Notice), 
and  you  also  must  note  in  the  subject 
line  if  an  electronic  submission  is  an 
exact  copy  of  formal  comments.  You 
also  must  include  your  full  name  and 
Postal  Service  mailing  address  in  your 
submission. 

XL  Ordering  Clauses 

332.  Accordingly,  it  is  ordered, 
pursuant  to  Sections  1-4. 10.  201-205. 
251,  254.  303(r).  and  410(a)  of  the 
Communications  Act  of  1934.  as 
amended,  and  Section  601  of  the 
Telecommunications  Act  of  1996. 47 
U.S.C  10. 151-154.  201-205.  224,  251, 
254,  303(r),  410(a),  and  601.  that  notice 
is  hereby  given  of  the  rulemaking 
described  above  and  that  comment  is 
sought  (m  these  issues. 

333.  It  is  further  ordered,  pursuant  to 
Sections  1-4. 10.  201-205.  251.  254.  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amoided.  and  Section  601  of 
the  Telecommunications  Act  of  1996, 47 
U.S.C  10, 151-154,  201-205,  224,  251. 
254. 303(r).  and  601,  that  notice  is 
hereby  given  of  the  inquiry  described 
above  and  that  commoit  is  sought  on 
these  issues. 

Fedaral  ComiDunicatioiu  Commission 

vniUaHF.Caiaa. 

Acting  Seaelary. 

List  of  Sablecti 

47CFRPart61  , 

Communications  common  carriers. 
TarifEs. 

47  CFR  Part  69 

Conununications  common  carriers, 
Access  charges. 

Attjrhment— Parties  Filing  Pleadings 

/.  Pleading!  in  CC  Docket  No.  95-72 
(ISDNSLCNPRM) 

Comments 

America  Online  Incorporated; 
CompuServe  Incwporated;  GE 
Inf<vmati(m  Services.  Inc.;  Prodigy 
Services  Company  (America  Online) 

American  Petroleum  Institute 

Ameritech 

AT4T  Corp.  (AT&T) 

Bell  Atlantic  Telephone  Onnpanies 
(Bell  Atlantic) 

BellSouth  Telecommunications.  Inc. 
(BellSouth) 

Cable  &  Wireless.  Inc  (Cable  &  Wireless) 

California  Bankers'  Clearing  House 
Association.  MasterCard  International 


Incorporated,  the  New  York  Clearing 

House  Association,  and  Securities 

Industry  Association  (California 

Bankers'  Clearing  House) 
Center  for  Democracy  and  Tefihnology 
Cincinnati  Bell  Telephone  (Cincinnati 

BeU) 
Commercial  Internet  eXchange 

Association  (QX) 
Communications  Managers  Association 

(CMA) 
Constuner  Project  on  Technology 
GTE  Service  Corporation  (GTE) 
Information  Technology  Industry 

Council  (mC) 
MCI  Telecommunications  Corporation 

(MCQ 
Microsoft  Corporation  (Microsoft) 
National  Information  Infrastructure 

Working  Group 
National  Public  Radio.  Inc.  (National 

Public  Radio) 
National  Telephone  Cooperative 

Association  (NTCA) 
Northern  Arkansas  Telephone 

Company.  Inc.  (Northem  Aricansas 

Telephme  Company) 
NYNEX  Telephone  Companies 

(NYNEX) 
Pacific  Bell  and  Nevada  Bell  (Pacific 

Bell) 
Public  Utility  Commission  of  Texas 
Rochester  Telephone  Corp. 
Roseville  Telephone  Company 

(Roseville) 
Riual  Telephcme  Coalition 
Southwestern  Bell  Telephone  Company 

(Southwestern  Bell) 
Sprint  Corporation  (Sprint) 
Tele-Communicatians  Association 

(TCA) 
Tennessee  Public  Service  Commission 
Time  Warner  Conununications 

Holdings.  Inc.  (Time  Warner 

Conununications) 
United  States  Telephone  Association 

(USTA) 
U  S  WEST  Communications,  Inc.  (US 

West) 
West  Virginia  University 

Replies 

America  Online 

Ameritech 

AT&T 

Bell  Atlantic 

BellSouth 

Cable  k  Wireless 

Cincinnati  BeU 

CDC 

CMA 

GTE 

mc 

Infcutnation  Technology  Industry 
Council.  United  States  Telephone 
Association.  California  ISDN  Usen 
Group.  Center  for  Democracy  and 
Technology.  Consiuner  Federation  of 
America.  Information  Industry 


UMI 
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Association,  California  Bankers' 
Clearing  House  Association,  US. 
Chamber  of  Commerce,  Independent 
Data  Communications  Manufacturers 
Association,  Information  Technology 
Association  of  America, 
Telecommunications  Industry 
Association  (Joint  Parties) 
Interactive  Services  Association 

Ma 

Microsoft 

Northern  Telecom  Inc.  (Northern 

Telecom) 
NYNEX 
Pacific  Bell 
Roseville 
Sprint 

Southwestern  Bell 
3Com  Corporation 
USTA 

Comments  on  Bell  Operating 
Companies'  Cost  Data 

Comments 

GTE  Operating  Company  (GTE) 
MQ  Telecommunications  Corporation 
(MQ) 

Replies 

America  Online 
NYNEX 
Pacific  Bell 
Southwestern  Bell 
US  West 

n.  Pleadings  in  CC  Docket  No.  94-1 
(Price  Cap  Second  FNPRM) 

Comments 

Ad  Hoc  Telecommunications  Users 

Group  (Ad  Hoc) 
Ameritech 
ALTS 

AT&T         • 
Association  for  Local  Telephone 

Services  (ALTS) 
Bell  Atlantic 
BellSouth 
California  Cable  Television  Association 

(CCTA) 
Cincinnati  Bell 
Competitive  Telecommmunications 

Association  (CompTel) 
Comcast  Corp.  (Comcast) 
Cox  Enterprises,  Inc.  (Cox) 
General  Services  Administration  (GSA) 
GTE 

ICG  Access  Services,  Inc.  (ICG) 
Information  Industry  Association  (HA) 
LQ  International,  Inc.  (LQ) 
LDDS  WorldCom  (LDDS) 
Lincoln  Telephone  and  Telegraph  Co. 

(Lincoln) 
MQ 
MPS 
NCTA 
NYNEX 
Organization  for  the  Protection  and 

Advancement  of  Small  Telephone 

Companies  (Opastco) 


Pacific  Bell  and  Nevada  Bell 
Southern  New  England  Telephone  Co. 

(SNET) 
Southwestern  Bell 
Sprint 

Sprint  Telecommunications  Venture 
TCA 
Teleport 
Telecommimciations  Resellers 

Association 
Time  Warner  Communications 

Holdings,  Inc.,  (Time  Warner) 
USTA 
US  West 

Replies 

Ad  Hoc 

Ameritech 

ALTS 

AT4T 

Bell  Atlantic 

BellSouth 

Cincinnati  Bell 

Competitive  Telecommmunications 

Association  (CompTel) 
Comcast 
Cox 

Frontier 
GSA 
GTE 
LDDS 
MQ 
MFS 
NCTA 
NYNEX 

Pacific  Bell  and  Nevada  Bell 
Southwestern  Bell 
Sprint 

Sprint  Telecommunications  Venture 
TelefKirt 
TRA 

Time  Warner 
USTA 
US  West 

(FR  Doc.  97-2142  Filed  1-29-97;  8:45  am) 
MUMO  COM  cna-M-p 


47CFRPart90 

[PR  DockM  No.  92-235,  DA  97-20q 

Consolidation  of  the  Private  Land 
Mobile  Radio  Services 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  seeks  additional 
comment  on  the  consolidation  of  the 
Private  Land  Mobile  Radio  Services.  It 
is  necessary  for  the  Commission  to 
receive  comment  on  the  precise 
contours  of  consolidation  of  the  radio 
services  in  order  to  build  a  consensus. 
The  efiiact  of  the  action  will  be  to  seek 
additional  comment  on  the 
consolidation  of  the  Private  Land 
Mobile  Radio  Sovices  and  advance  and 


expedite  the  benefits  of  efficient  use  of 
the  spectrum. 

DATES:  Comments  are  due  February  7, 
1997,  reply  comments  are  due  February 
12, 1997. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  Communications  Commission, 
1919  M  Street,  NW.,  Room  222, 
Washington.  DC  20554.  For  huther 
addresses  see  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
Keltz  in  the  Wireless 
Telecommunications  Bureau  at  (202) 
418-0680. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  released  January  28, 1997.  The 
full  text  of  this  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  Room  239, 1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS.  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037. 

Summary  of  Public  Notice 

1.  In  the  Report  and  Order  in  PR 
Docket  No.  92-235,  the  Commission 
concluded  that  the  Private  Land  Mobile 
Radio  (PLMR)  Services  will  be 
consolidated.  (60  FR  37152.  July  19, 
1995).  The  Commission,  however, 
deferred  a  final  decision  as  to  how  the 
services  would  be  consolidated  in  an 
effort  to  provide  the  PLMR  community 
with  an  opportunity  to  negotiate  and 
submit  a  consensus  consolidation 
proposal  to  the  Commission.  While  the 
Commission  received  numerous 
comments  on  the  consolidation  issue, 
no  consensus  plan  was  submitted. 

2.  The  Industrial  Telecommimications 
Association.  Inc.  ("ITA")  recently  filed 
a  "proposed  technical  blueprint  for 
frequency  use  limitations  in  the  post- 
refarming  environment."  The  blueprint 
contains  a  consolidated  Frequency 
Table  and  associated  limitations.  ITA 
notes  that  in  developing  this  blueprint 

it  made  certain  assumptions  regarding 
consolidation  of  the  PLMR  Services. 
Further,  it  states  that  it  offers  this 
blueprint  in  the  hope  of  advancing  the 
refarming  effort  and  expediting  the 
realization  of  the  long-awaited  benefits 
of  this  proceeding. 

3.  Interested  parties  may  file 
comments  concerning  ITA 's 
consolidation  blueprint  on  or  before 
February  7, 1997.  Reply  comments  are 
due  on  or  before  February  12. 1997. 
Comments  and  reply  comments  should 
be  sent  or  delivered  to:  Office  of  the 
Secretary.  Federal  Communications 
Commission,  1919  M  Street,  NW..  Room 
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222.  Washington,  DC  20554,  Att'n 
Private  Wireless  Division,  Wireless 
Teleconununications  Bureau.  A  copy 
should  also  be  sent  or  delivered  to: 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  Room 
8010.  Stop  Code  2000-F,  Federal 
Communications  Commission,  2025  M 
Street,  NW.,  Washington  DC  20554. 
Attention:  Ira  Keltz.  Finally,  a  copy 
should  be  sent  or  delivered  to  the 
Commission's  duplicating  contractor: 
International  Transcription  Services, 
Inc.  (ITS),  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037  (telephone 
number  (202)  857-3800).  Copies  of 
ITA's  filing  may  be  obtained  from  ITA. 

4.  A  copy  is  also  available  for  public 
inspection  during  regular  business 
hours  in  the  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
Room  8010.  2025  M  Street.  NW.. 
Washington.  DC  20554. 

5.  For  further  information  contact: 
News  Media:  Kara  Palamaras  at  (202) 
418-0654  or  kpalamar@fcc.gov 
(Internet)  Private  Wireless  Division:  Ira 
Keltz  at  (202)  418-0680. 

List  of  Sobjects  in  47  CFR  Port  90 

Communications  equipment.  Radio. 
Federal  Communications  Commission 
Williaai  F.  CMon, 
Acting  Secretary. 

(FR  Doc  97-2567  Filed  1-30-97;  8:45  am] 
MjJNd  COM  ins-ei-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Reopening  of 
Comment  Period  on  Proposed 
Endangered  Status  for  the  Jaguar  In 
the  United  States 

AGENCY:  Fish  and  WildUfe  Service. 
Interior. 

ACTION:  Proposed  rule;  notice  of 
reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  gives  notice  that  the  comment 
period  is  reopened  on  the  proposed  rule 
to  list  the  jaguar  [Panthera  onca)  as  an 
endangered  species  in  the  United  States. 
This  reopening  of  the  comment  period 
will  allow  all  interested  parties  to 
submit  written  comments  on  the 
proposal. 

DATES:  The  comment  period  for  this 
proposal  is  reopened  and  now  closes  on 
February  14, 1997.  Comments  must  be 
received  by  the  closing  date.  Any 
comments  that  are  received  after  the 
closing  date  may  not  be  considered  in 
the  Hnal  decision  on  this  proposal. 

ADDRESSES:  Written  comments  and 
material  should  be  sent  to  the 
Supervisor,  Arizona  Ecological  Services 
Field  Office,  3616  West  Thomas  Road, 
Suite  6,  Phoenix,  Arizona  85019. 
Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment,  during  normal  business 
hoitfs.  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Palmer,  Arizona  Ecological 
Services  Field  Office,  Phoenix,  Arizona 
(See  ADDRESSES  section)  (telephone 
602/640-2720;  facsimile  602/640-2730). 


SUPPLEMENTARY  INFORMATION: 

Background 

On  July  13, 1994,  the  Service 
published  a  proposed  rule  (59  FR 
35674)  to  extend  endangered  status  to 
the  jaguar  in  the  United  States  portion 
of  its  former  range.  The  jaguar  is  already 
listed  as  endangered  from  the  Mexican 
border  southward  throughout  its  entire 
range. 

By  letter  dated  January  15, 1997,  the 
State  of  Arizona  requested  that  the 
Service  reopen  the  comment  period  on 
the  proposed  listing  of  the  jaguar  to 
solicit  public  comments  on  a  draft 
jaguar  conservation  strategy.  The  State 
asked  the  Service  to  consider  a  finalized 
conservation  strategy  in  its  analysis  of 
threats  faced  by  the  species  prior  to 
finalizing  the  listing  decision.  The 
Service  believes  that  the  conservation 
strategy  constitutes  significant  new 
Information  that  should  be  considered 
in  making  a  final  listing  determination. 

Author:  The  primary  author  of  this  notice 
is  Steve  Spangle,  Fish  and  Wildlife  Service 
Southwest  Regional  Office.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1361-1407;  16  U.S.C.  1531-1543; 
16  U.S.C.  ^01-4245;  Pub.  L  99-625, 
100  Stat.  3500;  unless  otherwise  noted). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  January  27, 1997.        * 
Nancy  M.  Kanfaum, 

Regional  Director,  Region  2,  Albuquerque, 

NM. 

[FR  Doc.  97-2581  Filed  1-30-97;  8:45  am] 
BNJJNQ  CODE  4310-S5-P 


A79A 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appicabto  to  the 
public.  Notioes  of  hearings  and  investigations, 
convnittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  fingof 
petittons  and  appications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
sectioa 


DEPARTMENT  OF  AGRICULTURE 

Forset  Sarvte* 

AcMptMtce  of  90-acr»  Donation  and 
Extanaion  of  Indian  Paaka  Wildameaa 
Area,  Rooaavalt  NF,  Colorado 

AQENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  land  donation 
acceptance  and  boundary  extension. 

SUMMARY:  The  Secretary  of  Agriculture 
has  accepted  a  90-acre  donation  from 
The  Nature  Conservancy  of  Boulder, 
Colorado,  and  extended  the  Indian 
Peaks  Wilderness  Area  to  include  this 
go-acre  parcel. 

EFFECTIVE  DATE:  The  acceptance  of  this 
donation  and  the  extension  of  Indian 
Peaks  Wilderness  Area  were  effective 
November  28, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eleanor  S.  Towns,  Director,  Lands, 
USDA,  Forest  Service,  PO  Box  96090, 
Washington.  DC  20090-6090,  (202)  453- 
8248  or  M.  M.  Underwood,  Forest 
Supervisor,  240  W.  Prospect,  Fort 
Collins.  Colorado  8052&-2098.  (970) 
498-1100. 

SUPPI.EMENTARY  MFORMATION:  In 
accordance  with  the  provisions  of 
section  6(a)  of  the  WUdemess  Act  of 
September  3. 1964  (78  Stat  890),  the 
Secretary  of  Agricultiire  has  accepted  a 
90-acre  donation  adjacent  to  the  Indian 
Peaks  Wilderness  Area,  Roosevelt 
National  Forest,  Colorado.  Notification 
to  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 
was  provided  on  Septembw  26, 1996. 
Land  accepted  by  the  Secretary  of 
Agriculture  under  Secticm  6(a)  becomes 
part  of  the  wilderness  area  involved.  A 
copy  of  the  Secretary's  acceptance 
which  includes  the  legal  description  of 
the  lands  which  were  donated  and 
which  are  now  a  part  of  the  Indian 
Peaks  Wilderness  Area  appears  at  the 
md  of  this  notice. 


Dated:  January  21, 1997. 
Tom  L.  llioinpsoii. 
Deputy  Regional  Fontter. 

Acceptanoe  of  90-acra  Donation  and 
Extension  of  Indian  Peaks  Wildemeaa  Area 

Pursuant  to  the  authority  granted  to  the 
Secretary  of  Agriculture  by  Section  6(a)  of  the 
Wilderness  Act  of  September  3, 1964  (Pub.  L 
88-577,  78  Stat  890;  16  U.S.C  1131),  a 
donation  of  90  acres  of  land  is  accepted  and 
will  liecome  part  of  the  Indian  Pealu 
Wilderness  Area  (Pub.  L.  95-450. 92  Stat 
1095;  16  U.S.C  1132),  Roosevelt  National 
Forest,  Colorado. 

The  Bunker  Bill  Placer  Mining  Claim, 
Survey  No.  15619,  Grand  Island  Mining 
District,  County  of  Boulder,  State  of 
Colorado. 

This  acceptance  shall  be  effective  60  days 
after  notice  has  been  given  to  the  President 
of  the  Senate  and  Spnker  of  the  House  of 
Representatives  as  required  by  section  6(a)  of 
the  Wilderness  Act  of  September  3, 1964. 

Dated:  September  26, 1996. 
Brian  EUot  Burks, 

Deputy  Under  Secretary.  Natural  Resources 
and  Environment. 

[PR  Doc  97-2348  Filed  1-30-97;  8:45  am] 
iUJNQ  CODE  M10-11-M 


Sandpoint  Rangar  Diatrfct  Noxioua 
Waad  Control  Pro)act,  Idaho 
Panhandto  National  Foreata,  Bonnar 
County,  Idaho 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the  potential 
environmental  effects  of  noxious  weed 
treatment  of  the  Sandpoint  Ranger 
District.  Treatment  sites  would  be  at 
various  locations  across  the  district  and 
are  within  the  Pend  Oreille  Ecosystem, 
Sandpoint  Rangw  District,  Idaho 
Panhandle  National  Forests,  Bonner 
County,  Idaho.  Most  treatment  sites  are 
located  near  or  along  forest  roads,  trails, 
poMrerline  corridors,  recreation  sites  and 
wildlifis  forage  habits  (i.e.  dry  sites). 

The  proposed  action  to  control 
populations  of  noxious  and  undesirable 
weeds  on  certain  travel  corridors  and 
areas  is  designed  to  prevent  the  spread 
of  these  weeds  and  promote  the 
retention  and  health  of  native  and/or 
desirable  plants  within  this  ecosystem. 
The  proposed  action  would  use  an 
integrated  pest  management  approach  to 
control  weeds.  This  approach  includes 


mechanical,  biological,  cultiuvl,  and 
chemical  control. 

At  least  16  species  of  noxious  or 
imdesirable  weed  will  be  considered  for 
control.  The  major  species  considered 
for  control  include  spotted  knapweed 
[Centauna  maculosa),  orange 
hawkweed  [Hieracium  aurantiacum), 
meadow  hawkweed  (Hieracium 
pratense),  dalmation  toadflax  (Linaria 
dalmatica),  Canada  thistle  (Cirsium 
arvense),  common  St  johnswort 
(Hypericum  perforatum),  hoimd's 
tongue  (Cynog/ossujn  officinale)  and 
common  tansy  (Tanacetum  vulgare). 
Other  species  may  include  diffuse 
knapweed  (Centaurea  diffusa),  purple 
loosestrife  (Lythrum  salicaria),  ox-eye 
daisy  (Chrysanthemum  leucanthemum), 
rush  skeltonweed  (ChondriUa  juncea), 
sulphur  dnquefoil  (Potentilla  recta), 
yellow  starthistle  (Centaurea 
solstitialis),  musk  thistle  (Carduus 
nutans),  and  bull  thistle  (Cirsiuzn 
vuJgare). 

This  project  level  EIS  will  tier  to  the 
Idaho  Panhandle  National  Forests  Weed 
Pest  Management  EIS,  October  1989;  the 
Idaho  Panhandle  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan),  September  1987;  the  Final  EIS 
Noxious  Weed  Management  Project. 
Bonners  Ferry  Ranger  District, 
September  1995,  and  the  Priest  Lake 
Noxious  Weed  Control  Final  EIS. 
DATES:  Written  comments  and 
suggestions  should  be  received  no  later 
than  March  3, 1997. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  requests  to  be 
placed  on  the  project  mailing  list  to 
Betsy  Hammet,  Project  Leader, 
Sandpoint  Ranger  District,  ISOO  Hwy  2, 
Suite  110,  Sandpoint,  ID  83864. 
FOR  FURTHER  IIFORMATXM  CONTACT: 
Betsy  Hammet,  EIS  Team  Leader, 
Sandpoint  Ranger  District,  phone 
number  (208  263-5111. 
SUPPLBeiTARY  INFORMATION:  Weed 
control  is  proposed  on  46  sites  that  have 
been  identified  on  the  Sandpoint  Ranger 
District.  These  sites  range  in  size  from 
single  plants  to  approximately  300  acres 
and  total  approximately  1,270  gross 
acres.  These  sites  represent  less  than  1% 
of  the  315,420  acres  in  the  Sandpoint 
Ranger  District 

The  primary  purposes  for  weed 
control  are  as  follows: 

(1)  Protect  the  natural  condition  and 
biodiversity  of  the  Pend  Oreille 
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Ecosystem  by  preventing  or  limiting  the 
spread  of  aggressive,  non-native  plant 
species  that  displace  native  vegetation. 

(2)  Eliminate  new  invaders  before 
they  become  established. 

(3)  Prevent  or  limit  the  spread  of 
established  weeds  into  areas  containing 
little  or  no  infestation. 

(4)  Reduce  weed  seed  sources  on  trail 
heads  and  dispersed  campsites,  along 
main  roads  and  trails,  within  powerline 
corridors,  and  in  wildlife  forage  habitat 
(i.e.  dry  sites). 

(5)  Protect  sensitive  and  imique 
habitats  including  research  natural 
areas,  wetlands,  and  sensitive  plant 
populations. 

The  treatment  sites  are  in  scattered 
locations  across  the  district.  Small 
infestations  that  are  discovered  in 
addition  to  the  46  sites  would  be  treated 
within  the  scope  of  the  Final  EIS  and 
Record  of  Decision.  The  Idaho 
Panhandle  National  Forests  Land  and 
Resource  Management  Plan  provides 
guidance  for  management  activities 
within  the  potentially  afiected  area 
through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  Forest  Plan  directs  that 
forest  pests  be  managed  by  an  integrated 
pest  management  approadi. 

The  decision  to  be  made  is  what 
actions,  if  any,  should  be  taken  to 
control  weeds  in  the  Pend  Oreille 
Ecosystem,  where  treatment  should  be 
applied,  and  what  types  of  treatment 
should  be  used. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  die  "no  action"  alternative  in  which 
none  of  the  proposed  treatment 
activities  would  be  implemented. 
Additional  alternatives  will  represent 
the  range  of  control  methods  currently 
available  for  treatment  of  weeds, 
including  non-chemical  methods. 

Public  participation  is  an  important 
part  of  the  analysis  and  will  play  an 
important  role  in  developing  the 
alternatives.  The  initial  scoping  process 
(40  CFR  1501.7)  will  occur  during 
February,  March,  and  April,  1997.  The 
mailing  list  for  public  scoping  will  be 
developed  firom  responses  to  this  NOI, 
and  to  a  Scoping  Notice  sent  out  to 
interested  individuals,  organizations 
and  agencies.  In  addition,  the  public  is 
encouraged  to  visit  with  Forest  Service 
officials  during  the  analysis  and  prior  to 
the  decision.  Tlie  Forest  Service  will 
also  be  seeking  information,  comments, 
and  assistance  from  Federal,  State,  and 
local  agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  actions. 

Comments  bom  the  public  and  other 
agencies  will  be  used  in  preparation  of 


the  Drail  EIS.  The  scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  uiminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  ciunulative  effects). 

Some  public  concerns  have  already 
been  identified  from  initial 
interdisciplinary  review  of  the  weed 
control  proposal.  The  following 
significant  issues  have  been  identified 
so  far: 

1.  Current  and  potential  impacts  of 
the  spread  of  noxious  weeds  on  the 
physical,  biological,  and  ecological 
environment  within  the  Sandpoint 
Ranger  District. 

2.  Potential  effectiveness,  economics 
and  impacts  on  natural  resources  of 
various  weed  control  methods. 

3.  Potential  effects  on  human  health 
from  the  application  of  herbicides. 

This  list  will  be  verified,  expanded,  or 
modified  based  on  public  scoping  and 
interdisciplinary  review  of  this 
proposal. 

Ine  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
June,  1997.  At  that  time,  the  EPA  wall 
publish  a  Notice  of  Availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  frt>m 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availabihty  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiire  their 
pcuticipation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
[Vermont  Yankee  Nuclear  Power  Corp. 
V.  NRDC.  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  statement  stage  but  that 
are  not  raised  until  alter  completion  of 
the  final  enviroiunental  statement  may 
be  waived  or  dismissed  by  the  courts 
latyofAngoon  v.  Model,  803  F.2d  1016. 
1022  (9th  Or.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980)).  Because  of 


these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  scoping  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  regarding  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
QuaUty  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing Ihese  points. 

I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  Sandpoint  Ranger  District, 
1500  Hwy  2.  Suite  110.  Sandpoint.  ID 
83864. 

Dated:  January  21, 1997. 
David  S.  Dillard. 
District  Ranger. 

(FR  Doc.  97-2306  Filed  1-30-97;  8:45  am] 
BILUNO  CODE  3410-11-M 


Deschutes  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Deschutes  PIEC  Advisory 
Committee  will  meet  on  February  13, 
1997  at  Rock  Springs  Conference  Center, 
7  miles  north  of  Bend.  OR  on  Highway 
20.  The  meeting  will  start  at  9:30  am., 
and  finish  at  5:00  pm.  Agenda  items 
include:  (1)  Introduction  of  new 
members,  (2)  Review  of  scientific 
documents  for  the  Eastside  Ecosystem 
project,  (3)  Reports  from  subconmiittees, 
and  (4)  Open  public  forum.  All 
Deschutes  Province  Advisory 
Committee  meetings  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  Hoogesteger.  Province  Liaison. 
USDA,  Fort  Rock  Ranger  District,  1230 
N.  E.  3rd,  Bend,  Oregon  97701.  541- 
383-4704. 
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Dated:  January  24. 1997. 
Sally  Collins. 

Deschutes  National  Forest  Supervisor. 
[FR  Doc.  97-2524  Filed  1-30-97;  8:45  am] 
BNJJNG  CODE  341»-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AQENCY:  Committee  for  Purchase  From 

People  Who  Are  BUnd  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVEO  ON  OR 
BEFORE:  March  3, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  lllis 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimi^  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Conunittee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  this  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 


OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed:    - 

Administrative  Services 

Naval  Training  Center,  Great  Lakes,  Illinois 
MM.GWS,  Inc., Milwaukee,  Wisconsin 

Food  Service  Attendant 

U.S.  Coast  Guard  Sution,  Miami  Beach, 

Florida 
^fPA:  Goodwill  Industries  of  South  Florida, 

Inc.,  Miami,  Florida 

Janitorial/Custodial 

Major  Bias  USARC,  Huntington,  West 

Virginia 
NPA:  Goodwill  Industries  of  KYOWVA,  Inc., 

Huntington,  West  Virginia 

Switchtyoard  Operation 

Holloman  Air  Force  Base,  New  Mexico 
NPA:  New  Mexico  Industries  for  the  Blind, 
Albuquerque,  New  Mexico 

Switchboard  Operation 

Cannon  Air  Force  Base,  New  Mexico 

NPA:  ENMRSH,  Inc.,  Clovis,  New  Mexico 

Beverly  L.  Milkman, 

Executive  Director 

(FR  Doc  97-2429  Filed  1-30-97;  8:45  am] 

■LUNQ  CODE  aS9-ei-P 


Procurement  Ust  Additione 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
EFFECTIVE  DATE:  March  3, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  MF0RMAT10N:  On 
November  1, 8, 15  and  December  13, 
1996,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  pubUshed  notices  (61  F.R. 
56511, 57849,  58510  and  65520) of 
proposed  additions  to  the  Procurement 
List 


After  consideration  of  the  material 
presented  to  it  concerning  capabiUty  of 
quahfied  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Govermnent  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  restilt  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contracton 
for  the  commodities  and  services. 

3.  Tlie  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regtilatoiy 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46--18c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Comjnod/tjes 

Office  and  Miscellaneous  Supplies 

(Requirements  for  Fort  Campbell,  Kentucky) 

Cloth,  Qeaning,  Aircraft  Solvent 
7920-01-180-0557 

Services 

Admirustrative  Services 

General  Services  Administration,  PBS, 
Tucson  Field  Office,  Tucson,  Arizona 

Administrative  Services 

GSA  Field  Offices  at  the  following  Los 
Angeles,  California  locations: 
888  S.  Fugueroa 
300  N.  Los  Angeles  Street 
312  N.  Spring  Street 

Administrative  Services 

Honolulu  Property  Management  Office, 
Prince  Kuhio  Federal  Building,  300  Ala 
Moana  Boulevard,  Honolulu,  Hawaii 

Laundry  Service 

Puget  Sound  Naval  Shipyard  Galley  and 
Bachelor  Officers'  Quarters  (BOQ), 
Bremerton,  Washington 

This  action  does  not  affect  ciurent 
contracts  awarded  prior  to  the  effective 
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date  of  this  addition  or  options  that  may 
be  exwdsed  under  those  contracts. 
Ba»Mlji  L.  Millnaan. 

Emcutim  Dinctor. 

[FR  Doc  97-2430  Filed  1-30-97;  8:45  am] 
I  OOOf  tMS-Ol-P 
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Procurement  Ust;  Propoeed  Additions 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  cither  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  3,  W97. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  IM^ORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  ilFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(8)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  aU  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  pers<Hi8  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
ahematives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 


Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
service  have  been  proposed  for  addition 
to  Procurement  List  for  production  by 
the  nonprofit  agencies  listed: 

Commodities 

Tape,  Computer 

7045-01-119-6357 

NPA:  North  Central  Sight  Services,  Inc. 
Williamsport,  Pennsylvania 
Paper,  Kraft  Treated 

8135-O0-966-2532 

8135-00-966-2533 

8135-00-973-1835 

NPA:  Maine  Center  for  the  Blind  & 
Visually  Impaired  Portland,  Maine 
Link,  Hasp  and  Strap  Assembly 

9905-00-NIB-OOOl 

9905-00-NIB-0014 
(Requirements  for  the  U.S.  Postal  Service) 

NPA:  Mississippi  Industries  for  the  Blind 
Jackson,  Mississippi 

Service 

Janitorial/Custodial  for  the  following 
locations  in  Blaine,  Washington: 
Pacific  Highway  Border  Station 
Pacific  Highway  Border  Station,  Building 

#1 
Pacific  Highway  Border  SUtion,  USDA 

Building 
Border  Patrol  Sector  Headquarters  and 

Annex 
Peace  Arch  Border  Station 
NPA:  Lake  Whatcom  Residential  and 
Treatment  Center  Bellingham, 
Washington 
Beroiy  L.  Milkman, 
Executive  Director. 

[FR  Doc  97-2431  Filed  1-30-07;  8:45  am] 
■LUNa  COM  IMI  SI  P 


DEPARTMENT  OF  COMMERCE 

SutNniesion  For  0MB  Review; 
Comment  Request 

tX>C  Has  Submitted  ID  the  Offlce  of 
Msnagement  and  Budget  (OMB)  for 
Clearance  the  Following  Proposal  for 
Collection  of  Infonnation  Under  the 
Provialons  of  the  Paperworfc  Reduction 
Act  (44  U.S.C.  Chapter  35) 

Agency:  Bureau  of  the  Census. 

Title:  1997  Census  of  Manufactures. 

Fonn  Number(s):  MA-1000  and  MC- 
2001  thru  MC-3975  (??  Report  Forms). 

Agency  Approval  Number  None. 

Type  of  Request:  New  collection. 

Burden:  762.000  hours  in  FY  1998. 

Number  of  Respondents:  210.000. 

Avg  Hours  Per  Response:  3.63  hours. 

Needs  and  Uses:  Tbe  economic 
census  is  the  primary  soiuce  of  facts 


about  the  structure  and  functioning  of 
the  Nation's  economy  and  featiues 
unique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  fiainework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public.  The  1997 
Economic  Census  will  cover  virtually 
every  sector  of  the  U.S.  economy 
including  approximately  360.000 
manufacturing  establishments.  Most 
establishments  will  be  included  in  the 
mail  portion  of  the  collection.  Forms 
tailored  for  the  particular  kind  of 
business  will  be  mailed  to  the 
establishment  to  be  filled  out  and 
retuimed.  Establishments  not  meeting 
certain  cutoffs  for  payroll  will  be 
included  in  the  non-mail  portion  of  the 
collection.  We  will  use  administrative 
data  in  lieu  of  collecting  data  directly 
from  these  establishments. 

The  information  collected  fit)m 
companies  in  the  manufacturing  sector 
of  the  economic  census  will  produce 
basic  statistics  by  industry  for  niunber 
of  establishments,  pajrroU,  employment, 
value  of  shipments,  value  added,  capital 
expenditiues,  depreciation,  material 
consiuned.  selected  purchased  services, 
electric  energy  used  and  inventories 
held. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  State,  local  or 
tribal  government. 

Frequency:  One-time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  131  and  224. 

OMB  Desk  Officer:  Jerry  Co%y,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Cominerce,  room  5312, 14th  and 
Constitution  Avenue.  NW.  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jeny  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  24, 1997. 
Linda  EogabaeiH', 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and  - 

Orgpnixation. 

(FR  Doc.  97-2353  Filed  1-30-47;  8:45  am] 
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Submission  for  0MB  Review; 
Comment  Request 

EKX  has  submitted  to  0MB  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  Public  Law  104-13. 

Agency:  Bureau  of  Economic 
Analysis. 

Tide:  Institutional  Remittances  to 
Foreign  Coimtries. 

Agency  Form  Number:  BE-40. 

OMB  Number:  0608-0002. 

Type  of  Review:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  1,212  reporting  hours. 

Number  of  Respondents:  382 
respondents. 

Avg.  Hours  Per  Response:  1.5  hours. 

Needs  and  Uses:  The  survey  is 
required  in  order  to  obtain 
comprehensive  initial  data  concerning 
the  transfer  (gifts,  grants,  donations, 
etc.)  by  private  nonprofit  U.S. 
institutions  to  foreign  countries.  The 
data  are  needed  primarily  to  compile 
the  U.S.  international  accounts. 

Averted  Pu6/jc;  Non-profit 
Institutions. 

Frequency:  Quarterly  for  institutions 
transferring  $1  million  or  more  each 
year,  annually  for  all  others. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Acting  DOC  Forms 
Clearance  Officer,  Linda  Engelmeier, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327. 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Paul  Bugg,  OMB  Desk  Officer,  Room 
10201,  New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  January  24, 1997. 
Linda  Engdmeiar, 

Acting  Departmental  Fwms  Qearance 
Officer,  Office  of  Management  and 
Organization. 

[FR  Doc  97-2354  Piled  1-30-97;  8:45  am] 
■UMQ  COOC:  Mie-CA-P 


International  Trade  Administration 
[A-201-604] 

Poreeialn-on-Slsel  Coolcware  From 
Mexioo:  Preliminary  Results  of 
Antidumping  Duty  Admlntetratlve 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  In  response  to  a  request  by 
respondents,  Qnsa,  S.A.  de  C.V. 
("Cinsa")  and  Esmaltadones  de  Norte 
America,  S.A.  de  C.V.  ("ENASA"),  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  cookware  fit)m  Mexico.  This 
review  covers  the  above  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(FOR)  is  December  1, 1994,  through 
November  30, 1995.  This  is  the  ninth 
period  of  review. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  resiUts  of 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  on  all  appropriate  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  should  also  submit  with  the 
argument:  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  January  31, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dolores  Peck  or  Kate  Johnson,  AD/CVD 
Enforcement  Group  n.  Import 
Administration — Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-4929. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statnte 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  efEsctive  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Roimds  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  r^ulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  r^iilations  published  in  the 
Federal  Regtster  on  May  11. 1995  (60 
FR  25130). 

Backgroond 

On  October  10, 1986,  the  Department 
published  in  the  Federal  Register  (51 
FR  36435)  the  final  affirmative 
antidumping  duty  determination  on 
certain  porcelain-on-steel  cookware 
from  Mexica  We  published  an 
antidiunping  duty  order  on  December  2. 


1986  (51  FR  43415).  On  December  4, 
1995,  the  Department  published  the 
Opportunity  to  Request  an 
Administrative  Review  of  this  order  for 
the  period  December  1, 1994,  through 
November  30, 1995  (60  FR  62071).  The 
Department  received  a  request  for  an 
administrative  review  of  exports  from 
Cinsa  and  ENASA,  affifiated  producers/ 
exporters  of  the  subject  merchandise, 
and  from  General  Housewares 
Corporation,  the  petitioner.  We 
published  a  notice  of  initiation  of  the 
review  on  February  1, 1996  (61  FH 
3670). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  Dot  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  August  6, 1996.  the 
Department  extended  the  time  limit  for 
the  preliminary  results  in  this  case.  See 
Extension  of  Time  limit  for 
Antidiuiping  Duty  Administrative 
Review,  61  FR  40819  (August  6, 1996). 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  porcelain-on-steel 
cookware,  including  tea  kettles,  which 
do  not  have  self-contained  electric 
heating  elements.  All  of  the  foregoing 
are  constructed  of  steel  and  are 
enameled  or  glazed  with  vitreous 
glasses.  This  merchandise  is  currently 
classifiable  under  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheading  7323.94.00.  Kitchenware 
currently  entering  under  HTSUS 
subheading  7323.94.00.30  is  not  subject 
to  the  order.  Although  the  HTSUS 
subheadings  are  provided  for 
convenioice  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Transactioiis  Reviewed 

In  accordance  with  section  751(a)(2) 
of  the  Act,  the  Department  is  required 
to  determine  the  EP  (or  CEP)  and  NV  of 
each  entry  of  subject  merchandise. 

In  determining  NV,  based  on  a  review 
of  respondents'  submissions,  the 
Department  determined  that  ENASA 
should  report  all  sales  of  heavy  gauge 
(HG)  cookware  in  conjunction  with4 
promotion  agreement  signed  during  the 
FOR  because  the  Department 
determined  that  the  sales  in  questiiui 
occurred  during  the  FOR.  See 
Monorandum  For  Louis  Apple  From 
The  Teem,  dated  December  16, 1996 
("Issues  Memorandum"). 
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Affiliated  PartMt  brae 

Petitioner  claimed  that  the  facts  on 
the  record  of  this  administrative  review 
indicate  that  the  relationship  of 
respondents  Cinsa  and  ENASA  to  their 
parent.  Grupo  Indiistrial  Saltillo,  S.A.  de 
CV.  ("GIS"  or  "GISSA'),  is  such  that 
there  exists  a  strong  possibility  of 
manipulating  prices  or  affecting 
production  decisions.  In  addition, 
petitioner  placed  on  the  record  of  this 
review  correspondence  from  Cinsa  in 
the  previous  review  wherein  Cinsa 
stated  that  all  GIS  majority-owned 
related  companies  should  be  collapsed. 
Furthermore,  petitioner  argued  that  in 
the  previous  review,  in  making  the 
preliminary  decision  not  to  collapse 
these  two  companies,  the  Department 
had  failed  to  consider  other  criteria 
which  the  Department  normally  looks  at 
in  making  such  decisions. 

In  the  preliminary  results  for  the  8th 
review,  the  Department  decided  not  to 
collapse  Cinsa  and  ENASA  because 
during  that  review  we  verified  that 
ENASA 's  manufacturing  facilities  are 
separate  from  Cinsa's.  The  verification 
report  noted  that  the  machinery  that 
Qnsa  used  to  make  light-gauge  (LG) 
cookware  could  not  be  used  to  make  the 
heavy-gauge  (HG)  cookware  produced 
by  ENASA  without  fundamental  and 
expensive  retooling. 

The  Department's  proposed 
regulations  would  codify  its  current 
practice  for  determining  when  to 
"collapse"  producers  of  subject 
merchandise:  ^ 

In  an  antidumping  pioceeding  under  this 
put,  the  SecreUiy  will  treat  two  or  mora 
affiliated  producers  as  a  tingle  entity  where 
thoM  proaucers  have  production  fiKilities  for 
similar  or  identical  {Roducts  that  would  not 
require  tubatantial  retooling  of  either  {Kdlity 
in  order  to  restructure  manufacturing 
priorities  and  the  Secretary  concludes  that 
there  is  a  significant  potential  for  the 
manipulation  of  price  or  production. 

See  Antidumping  Duties; 
Coimtervailing  Duties  (Notice  of 
Proposed  Rulemaking  and  Request  for 
PuUic  Comments).  61  PR  7308,  7330 
and  7381  (February  27. 1996),  at  section 
351.401. 

As  is  evident  from  the  above 
regulation,  the  Department  will  collapse 
two  producers  if  each  of  three 
requirements  are  met:  (1)  the  producers 
must  be  "affiliated";  (2)  they  must  have 
manufacturing  Cadlities  sufficiently 
similar  that  no  substantial  retooling 
would  be  needed  to  restrxicture 
manufacturing  priorities  with  respect  to 
the  subject  merchandise,  and  (3)  the 
Department  ccmcludes,  based  on  the 
Ustsd  fattan,  that  there  is  a  significant 
potential  for  manipulation  of  pricing  (v 
production  decisions. 


Under  the  new  statute  (which  applies 
to  this  9th  review),  the  definition  of 
"affiliated  parties"  includes  "[t]wo  or 
more  persons  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  any  person."  19 
U.S.C  1677(33)(F)(1996).  The  facts  on 
the  record  of  this  review  indicate  that 
Cinsa  and  ENASA  are  controlled  by  the 
same  parent,  and  are  thus  affiliated. 

Although  we  consider  both  HG  and 
LG  cookware  to  be  subject  merchandise, 
they  are  not  similar  products  and 
therefore  cannot  be  reasonably 
compared  for  the  purposes  of 
determining  dumping  margins.  HG  and 
LG  cookware  differ  significantly  in  the 
area  of  material  composition  and 
fabrication.  HG  cookware  is  made  with 
a  heavier  gauge  of  steel  and  has  a 
heavier  coating  of  enamel  with  a 
different  chemical  composition  than  the 
enamel  types  used  for  LG  cookware. 
Also,  HG  and  LG  are  usually  not 
approximately  equal  in  commercial 
value. 

Moreover,  we  verified  in  the  8th 
review  that  extensive  and  expensive 
retooling  would  be  necessary  for  Qnsa 
to  produce  HG  products  or  for  ENASA 
to  produce  LG  products.  According  to 
Cinsa,  although  both  Cinsa  and  ENASA 
use  stamping  equipment  to  stamp  metal 
forms  out  of  sheet  metal,  the  stamping 
machines  are  not  interchangeable.  Also, 
more  powerful  equipment  is  needed  for 
the  production  of  HG  cookware, 
equipment  which  is  not  suitable  for  LG 
steel.  In  addition,  LG  and  HG  cookware 
require  totally  different  die  types  for  use 
in  the  stamping  equipment.  Moreover, 
HG  cookware  production  requires  three 
different  furnaces:  one  for  the  enamel 
coatings,  one  for  decorative  coatings, 
and  one  for  the  application  of  the 
nonstick  surface.  However,  in  LG 
cookware  production  a  single  fiimace  is 
used  for  enamel  and  decorative  coatings 
and  there  is  no  application  of  nonstick 
coatings.  Finally,  the  different  chemical 
composititm  of  the  enamel  coatings 
used  in  HG  and  LG  cookware  requires 
different  cleaning  treatments  prior  to  the 
application  of  the  enamel.  [See  April  22, 
1996,  response  at  28.)  Verification  did 
not  ccmtradict  any  of  these  statements. 

We  have  determined  that  the 
differences  betweoi  the  production 
facilities  for  LG  and  HG  cookwrare 
dictate  that  the  second  criterion  for 
collapsing  affiliated  parties  is  not  met. 
Therefore,  Cinsa  and  ENASA  will 
receive  separate  dimiping  margins. 

Petiticmer  fiirther  argued  that  Cinsa 
and  ENASA  should  be  collapsed 
because  they  both  have  the  capdiility  to 
produce  medium  gauge  cookware.  lliis 
issue  of  medium  gauge  of  cookware  was 
not  raised  in  prior  reviews.  Respondents 


asserted  that  this  issue  was  irrelevant 
since  neither  respondent  sold  mediimi 
gauge  cookware  in  the  United  States. 
We  requested  supplemental  information 
frt>m  respondents  regarding  the 
possibility  that  both  respondents 
manufacture  an  overlapping  product. 
Respondents  claimed  that  prior  to  1994 
Cinsa  produced  a  few  medium  and 
heavy  gauge  products.  However  Cinsa 
ceased  its  production  of  older  models  of 
medium  and  heavy  gauge  after  the 
establishment  of  ENASA  in  late  1993 
and  Cinsa's  tooling  was  sold  off  as 
scrap.  Evidence  on  the  record  does  not 
suggest  that  Cinsa  and  ENASA  both 
produced  medium  gauge  cookware 
during  the  POR. 

Petitioner  argues  that  any  collapsing 
decision  must  be  based  on  the  totality 
of  the  circumstances,  such  that  the 
absence  of  overlapping  production 
facilities  must  be  weighed  against  the 
concerns  associated  with  a  substantial 
degree  of  common  control.  However, 
under  the  Department's  current  practice, 
the  existence  of  production  facilities  for 
similar  or  identical  merchandise,  while 
not  necessarily  determinative,  is 
essential.  Thus,  while  we  would  not 
collapse  based  solely  upon  that  one 
criterion,  we  %vill  not  collapse  if  that 
criterion  is  not  met.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada,  60  FR 
42511,  42512  (August  16, 1995) 
(Preliminary);  61  FR  13815  (March  28, 
1996)  (Final).  In  Certain  Cold  Rolled 
Carbon  Steel  Flat  Products  From  Korea, 
60  FR  65284, 65285  (December  19, 
1995)  (Preliminary);  61  FR  18547  (April 
26, 1996)  (Final). 

Because  we  have  preliminarily 
determined  that  the  production  facilities 
of  Cinsa  and  ENASA  would  require 
substantial  retooling  in  order  to  produce 
similar  or  identical  products,  we  are  not 
treating  these  firms  as  a  single  entity  for 
the  purpose  of  assigning  an 
antidumping  margin. 

Prodnct  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondents,  covered 
by  the  description  in  the  "Scope  of  the 
Review"  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  of  the  characteristics  listed 
in  the  description  of  the  merchandise 
and  product  description  sections  of 
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respondents'  March  11, 1996.  and  April 
22, 1996,  questionnaire  responses.  In 
making  the  product  comparisons,  we 
matched  foreign  like  products  based  on 
the  physical  characteristics  reported  by 
the  respondents. 

We  have  rejected  respondent  Cinsa's 
argument  that  HG  and  LG  cookwaie 
constitute  distinct  "classes  or  kinds"  of 
merchandise  and,  therefore,  we  should 
calculate  separate  margins  for  HG  and 
LG  cookware.  The  scope  of  an  order 
constitutes  a  single  class  or  kind  of 
merchandise,  i.e.  the  "subject 
merchandise." 

The  order  under  review  covers  both 
HG  and  LG  cookware.  Cinsa  has 
conceded  that  point  by  requesting  rates 
for  both  HG  and  LG  cookware.  Thus,  in 
effect,  Cinsa  argues  not  that  there  are 
separate  classes  or  kinds  of 
merchandise,  but  rather  that  HG  and  LG 
are  sufficiently  different  to  warrant 
separate  rates.  While  the  Department 
has  calculated  separate  margins  for 
difiierent  classes  of  products  in 
exceptional  circumstances,  the  record  of 
this  proceeding  does  not  establish 
circumstances  sufficient  to  warrant 
product-specific  rates. 

Date  of  Sale 

For  Cinsa  sales  to  the  United  States, 
we  used  the  invoice  date  as  the  date  of 
sale  since  this  represents  the  first 
occasion  where  Uie  price  and  quantity 
are  fixed. 

ENASA  stated  that  its  date  of  sale  for 
sales  to  the  United  States  should  be  the 
date  of  the  ultimate  reconciliation 
between  ENASA 's  affiliated  distributor, 
Yamaka  China,  Inc.  ("Yamaka")  and  the 
unaffiliated  customer,  while  petitioner 
favored  the  date  of  the  contract  between 
Yamaka  and  its  unaffiliated  customer. 

We  reviewed  the  terms  of  the  contract 
between  Yamaka  and  an  unaffiliated 
customer.  Because  the  contract 
constitutes  a  binding  agreement  in  the 
nature  of  a  requirements  contract, 
whereby  Yamaka  and  the  unaffiliated 
customer  agreed  upon  the  price  and 
quantity  (whatever  was  sold  in 
connection  with  the  promotion,  with  a 
guarantee  of  repurchase  for  items  not 
sold  at  retail),  the  date  of  this  contract 
is  the  appropriate  date  of  sale  for  all 
cookwue  sold  to  the  United  States  in 
connection  with  the  promotion.  See 
Issues  Memorandum. 

For  Cinsa  and  ENASA  sales  in  the 
home  market,  we  used  invoice  date  as 
the  date  of  sale. 

Fair  Value  Compariaoiis 

To  determine  whether  sales  of 
porcelain-on-steel  cookwaie  by  Cinsa 
and  ENASA  to  the  United  States  wne 
made  at  less  than  fair  value,  we 


compared  EP  (or  CEP)  to  the  NV,  as 
described  in  the  "Export  Price  (or 
Constructed  Export  Price)"  and  "Nonnal 
Value' '  sections  of  this  notice. 

Mexico  experienced  sigmficant 
inflation  during  the  POR,  as  measured 
by  the  consumer  price  index  published 
in  International  Financial  Statistics  and 
the  consumer  price  index  from  the  Bank 
of  Mexico.  Accordingly,  to  avoid  the 
distortions  caused  by  the  effiects  of  this 
level  of  inflation  on  prices,  we  limited 
our  comparisons  to  sales  in  the  same 
month  and  did  not  apply  the 
Department's  90/60  rule,  whereby  the 
Department  uses  NV  from  three  months 
prior  to  and  two  months  after  the  month 
in  which  the  U.S.  sale  was  made.  See 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  58356,  58359  (November 
19, 1991). 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  made  by  Cinsa,  and 
all  sales  made  by  ENASA,  we  calculated 
EP  in  accordance  with  section  772(a)  of 
the  Act,  because  the  subject 
merchandise  was  sold  directly  to  the 
first  unaffiliated  purchaser  in  the  United 
States  prior  to  importation  and  because 
CEP  was  not  otherwise  indicated.  We 
based  EP  on  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  from  the 
gross  unit  price,  where  appropriate,  for 
U.S.  and  foreign  inland  freight,  U.S.  and 
Mexican  brokerage  and  handling 
expenses,  U.S.  duty  and  rebates. 

For  certain  sales  made  by  Cinsa 
during  the  POR,  we  used  CEP  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  for  the  accoimt  of  the  Cinsa  by 
its  affiliated  sales  companies  after 
having  been  imported  into  the  United 
States.  We  based  CEP  on  packed  prices 
to  unaffiUated  purchasers  in  the  United 
States.  We  made  deductions  bom  the 
gross  unit  price,  where  appropriate,  for 
U.S.  and  foreign  inland  freight,  U.S.  and 
Mexican  brokerage  and  handling 
expenses,  U.S.  duty  and  rebates. 

We  made  further  deductions,  where 
appropriate,  for  credit,  commissions, 
and  indirect  selling  expenses  that  were 
associated  with  economic  activities 
occurring  in  the  United  States.  Finally, 
we  made  an  adjustment  for  CEP  profit 
in  accordance  with  section  772(d)(3)  of 
the  Act 

Nonnal  Vahw 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  detennined  that  the 
quantity  of  the  foreign  like  product  sold 


in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act. 
we  based  NV  on  (1)  either  the  VAT- 
exclusive  price  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  the  home  maiket  or  (2)  CV,  as  noted 
in  the  "Price  to  Price  Comparisons"  and 
"Price  to  CV  Comparisons"  sections  of 
this  notice. 

Level  ofTrade 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
316, 103d  Cong.,  2d  Sess  at  870.  (1994) 
(SAA),  at  829-831,  to  the  extent 
practicable,  the  E)epartment  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sale.  When  the 
Department  is  imable  to  find  sale(s)  in 
the  comparison  market  at  the  same  level 
of  trade  as  the  U.S.  sale(s),  the 
Department  may  compare  sales  in  the 
U.S.  to  foreign  market  sales  at  a  different 
level  of  trade.  See  Final  Determination 
of  Sales  at  Less  than  Fair  Value:  Certain 
Pasta  from  Italy,  61  FR  30326  (June  14, 
1996)  (Pasta  from  Italy). 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  in  comparing 
U.S.  sales  to  NV  sales,  the  Department 
will  adjust  the  NV  to  account  for  any 
difference  in  level  of  trade  if  two 
conditions  are  met.  First,  the  sales  must 
in  fact  be  made  at  different  levels  of 
trade,  which  can  exist  cmly  if  there  are 
difilerMices  between  the  actiud  selling 
functions  performed  by  the  seller  at  the 
level  of  trade  of  the  U.S.  sale  and  the 
level  of  trade  of  the  NV  sale.  Second,  the 
difEerence  must  afiiect  price 
comparabihty  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  nuuket  in  which  NV  is  determined. 

Section  773(a)(7)(B)  of  the  Act 
establishes  that  a  CEP  "ofEset"  may  be 
made  when  two  conditions  exist:  (1)  NV 
is  established  at  a  level  of  trade  whidi 
constitutes  a  more  advanced  stage  of 
distribution  than  the  level  of  trade  of  the 
CEP  and:  (2)  the  data  available  do  not 
provide  an  appropriate  basis  for  a  level- 
of-trade  adjustment. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
Departmoit  must  find  that  two  sales 
have  been  made  at  diffierent  stages  of 
marketing,  or  the  equivalent.  Different 
stages  of  marketing  necessarily  involve 
di^rences  in  selling  functions,  but 
differences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
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trade.  Similarly,  seller  and  customer 
dwcriptiona  (niidi  as  "distributor"  and 
'>Mdiolesala'")  are  useful  in  identiiying 
different  levels  of  trade,  but  are 
insufBdent  to  establi^  that  there  is  a 
difiennce  in  the  level  of  trade.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada: 
Preliminary  Results  of  Antidiunping 
Duty  Administrative  Review,  61  FR 
51891. 5189S-96  (October  4, 1996) 
(Steel  from  Canada). 

Pursuant  to  section  773(a)(7)(B)(i)  of 
the  Act  and  the  SAA  at  827.  in 
identifying  levels  of  trade  tot  EP  and 
home  mancet  sales,  vn  considered  the 
selling  functions  reflected  in  the  starting 
price  of  these  transactions  before  any 
adjustments.  For  CEP  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  constructed  price,  i.e., 
after  expenses  and  profit  were  deducted 
under  section  772(a)  of  the  Act. 
Whenever  sales  Mrere  made  by  or 
through  an  affiliated  company  or  agent, 
we  considered  all  selling  activities  by 
affiliated  parties,  except  for  those  selling 
activities  associated  with  the  expenses 
deducted  under  section  772(d)  of  the 
Act  in  CEP  situations. 

In  implementing  this  principle  in  this 
review,  we  examined  information 
regarding  the  selling  activities  of  the 
produoen/exporters  associated  with 
each  stage  of  marketing,  or  the 
equivalent  In  addition,  we  examined 
any  claimed  levels  of  trade  (LOTs) 
reported  by  each  respcmdent  in  response 
to  our  initial  and  supplemental 
questionnaires  (see  February  8. 1996. 
and  September  10, 1996.  letters  from  the 
Department  to  respondents). 

m  reviewing  the  selling  functions 
reported  by  the  respcmdents,  we 
considered  all  types  of  selling  activities, 
both  claimed  and  unclaimed,  that  had 
been  performed.  In  analyzing  whether 
separate  LOTs  existed  in  this  review,  we 
found  that  no  single  selling  activity  was 
sufficient  to  warrant  a  separate  LOT  (see 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Ctnnments.  61  FR 
7307, 7348  (February  27. 1996)).  For  this 
review,  we  determined  that  the 
following  selling  functions  and 
activities  are  relevant  to  the  cookwaie 
industry:  (1)  Inventory  maintenance;  (2) 
technical  services:  (3)  warranty  services; 
(4)  customer  advice  and  |mxluct 
infannation;  (5)  delivery  arrangements; 
(6)  sales  bom  warehouse  vs.  direct  sales; 
and  (7)  direct  advertising.  We  did  not 
consider  trade  discounts  as  a  selling 
function  (see  Pasta  from  Italy). 

When  examining  claimed  LOTs.  we 
analjrzsd  the  selling  activities  associated 
with  the  classes  of  customos  and 
marketing  stages  the  respondaits 


reported.  In  applying  this  analysis,  we 
expect  that,  if  claimed  LOTs  are  the 
same,  the  flumctions  and  activities  of  the 
seller  should  be  similar.  Conversely,  if 
a  party  claims  that  LOTs  are  different 
for  difieroat  groups  of  sales,  the 
functions  and  activities  of  the  seller 
should  be  dissimilar.  The  Department 
not  only  examines  the  types  of  selling 
activities,  but  weighs  the  overall 
function  performed  for  each  claimed 
level  of  trade.  In  determining  whether 
separate  LOTs  existed  in  the  home 
market,  pursuant  to  section 
773(a)(lXB)(i)  of  the  Act,  we  considered 
the  selling  functions  reflected  in  the 
starting  price  of  the  home  market  sales 
before  any  adjustment. 

In  their  questionnaire  responses, 
Cinsa  and  ENASA  stated  that  there  were 
no  differences  in  selling  activities  by 
customer  categories  within  each  maiket. 
Respmidents  requested  a  level  of  trade 
adjustment  based  on  the  foct  that  U.S. 
sales  are  made  at  a  level  of  trade  more 
remote  from  the  customer  and  in 
significantly  larger  quantities  than  sales 
in  the  home  maiket.  However,  as 
discussed  below,  we  did  not  find  any 
differences  in  levels  of  trade  and 
therefore  no  level  of  trade  adjustment  or 
CEP  offset  is  warranted. 

We  reviewed  respondents' 
questionnaire  responses  in  order  to 
confirm  that  the  selling  functirais  of 
Qnsa  and  ENASA  did  not  diffn  among 
customer  categories  in  the  U.S.  and 
home  market. 

Cinsa  and  ENASA  sold  to  miiltiple 
customers  both  in  the  United  States  and 
home  markets.  In  their  April  22. 1996. 
questionnaire  responses  both  Cinsa  and 
ENASA  indicated  that  they  do  not 
differentiate  pricing,  sales  terms  or 
delivery  terms  by  type  of  customer. 
They  aJiBO  stated  in  their  request  for  a 
level  of  trade  adjustmmt  that  sales 
support  activities  for  both  markets  were 
generally  the  same.  Thus,  our  analysis 
of  the  questionnaire  responses  leads  us 
to  conclude  that  sales  within  each 
maiket  and  between  markets  are  not 
made  at  different  levels  of  trade. 
Accordingly,  we  preliminarily  find  that 
all  sales  in  the  home  maiket  and  the 
U.S.  market  are  made  at  the  same  level 
of  trade.  Therefore,  all  sales 
comparisons  are  at  the  same  level  of 
trade  and  an  adjustment  pursuant  to 
section  773(aX7MA)  is  unwarranted. 

Cost  of  Prodnctiao  Analysis 

The  Department  disregarded  cntain 
sales  made  by  Cinsa  for  the  period 
December  1. 1991,  through  November 
30, 1992,  (the  most  recently  completed 
review  of  Cinsa)  pursuant  to  a  finding 
in  that  review  that  sales  were  made 
below  cost  Thus,  in  accordance  with 


section  773(b)(2)(A)(ii)  of  the  Act,  there 
are  reasonable  grounds  to  believe  or 
suspect  that  respondent  Qnsa  made 
sales  in  the  home  market  at  prices  below 
the  cost  of  producing  the  merchandise 
in  the  current  review  period.  As  a  result, 
the  Department  initiated  an 
investigation  to  determine  whether  the 
respondent  made  home  market  sales 
during  the  POR  at  prices  below  their 
COP  within  the  meaning  of  section 
773(b)  of  the  Act. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  Cinsa's  cost  of  materials  and 
fabrication  costs  for  the  foreign  like 
product,  plus  amounts  for  home  market 
selling,  general,  and  administrative 
expenses  ("SG&A")  and  packing  costs  in 
accordance  with  19  CF.R.  353.51(c). 

As  noted  above  in  the  Fair  Value 
section,  we  determined  that  the 
Mexican  economy  experienced  high 
inflation  diuing  the  POR.  Therefore,  in 
order  to  avoid  the  distortive  effect  of 
inflation  on  our  comparisons  of  costs 
and  prices,  we  requested  that  Cinsa 
submit  current  monthly  model-specific 
production  costs  inciured  during  each 
month  of  the  POR.  For  certain  models 
sold  during  the  POR.  Cinsa 
approximated  current  production  costs 
because  the  company  aid  not 
manufacture  these  models  during  the 
POR.  We  calculated  a  model-specific 
total  and  variable  cost  of  manufacturing 
diving  the  POR.  Using  the  consimier 
price  index  for  Mexico  maintained  by 
the  Bank  of  Mexico  and  provided  by 
respondents  in  their  response,  we 
indexed  the  total  and  variable  POR 
model-specific  costs  to  an  common 
point  (November,  1995),  the  last  mondi 
of  the  POR).  We  then  divided  the  sum 
of  the  total  POR  model-specific  costs  by 
the  total  model-specific  production 
quantity  to  obtain  a  model-specific  POR 
weighted-average  cost  corresponding  to 
the  November,  1995,  common  point 
The  ^weighted  average  cost  of 
manufachiring  was  then  restated  in  the 
cuirency  value  of  each  respective  month 
and  used  to.calculate  a  monthly  OOP  fiw 
each  product 

We  relied  on  OOP  information 
submitted  by  Cinsa,  except  in  the 
following  instances  where  it  was  not       * 
appropriately  quantified  or  valued  :  (1) 
frit  prices  from  an  affiliated  supplier  did 
not  appraximate  fiur  maiket  value 
prices;  therefore,  we  increased  direct 
materials  by  the  peroentaoe  required  to 
adjust  the  reported  cost  of  frit  to  reflect 
fair  market  prices;  (2)  we  included 
revalued  depredation  in  our  calculation 
of  fixed  oveihead  since  this  cost  related 
to  depredaticHi  of  the  production  plant 
and  equipment;  (3)  we  added  profit 
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sharing  expenses  to  the  variable  cost  of 
manu&cture  because  they  relate  to  the 
compensation  of  direct  labor;  and  (4)  we 
revised  Cinsa's  submitted  interest  costs 
to  exclude  the  calculation  of  negative 
interest  expense. 

B.  Test  of  Home  Market  Prices 

We  compared  the  monthly  weight- 
averaged  per  unit  (X)P  figures,  indexed 
to  account  for  the  effects  of  inflation  as 
noted  above,  to  home  market  sales  of  the 
foreign  like  product  as  required  under 
section  773(b)  of  the  Act,  in  order  to 
determine  whether  these  sales  were 
made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
maricet  sales  made  at  prices  below  the 
COP,  we  examined  whether  (1)  within 
an  extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  appUcable  movement 
charges,  rebates,  discounts,  and  direct 
and  indirect  selling  expenses. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C). 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  CCff ,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales  where 
such  sales  were  found  to  be  made  at 
prices  which  would  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  (in  accordance  with 
section  773(b)(2)(D)  of  the  Act).  Where 
all  sales  of  a  specific  product  were  at 
prices  below  tfie  OOP,  we  disregarded 
all  sales  of  that  product,  and  calculated 
NV  based  cm  CV,  in  accordance  with 
section  773(b)(l)of  the  Act . 

D.  Calculation  ofCV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  a  CV  based  on 


the  sum  of  respondents'  cost  of 
materials,  fabrication,  SG&A,  and  U.S. 
packing  costs  as  rep»orted  in  the  U.S. 
sales  Usting.  We  calculated  CV  based  on 
the  methodology  described  in  the 
calculation  of  COP  d>ove. 

In  accordance  with  section 
773(e)(2)(A),  we  based  SG&A  and  profit 
on  the  actual  amounts  incurred  and 
realized  by  Cinsa  and  ENASA  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consiunption  in  the  foreign  coimtry.  For 
selling  expenses,  we  used  the  weighted 
average  home  market  selling  expense. 
Where  we  compared  EP  to  CV,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses 
and  added  the  weighted-average  U.S. 
product-specific  direct  selling  expenses, 
in  accordance  with  section  353#56(a)(2) 
of  the  Department's  regulations. 

E.  Price  to  Price  Comparisons 

For  those  comparison  products  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  Cinsa's  NV  on  home 
market  prices.  We  based  ENASA 's  NV 
on  home  market  prices.  For  both 
respondents,  we  calculated  NV  based  on 
the  VAT-exclusive  gross  unit  price  and 
deducted,  where  appropriate,  inland 
freight,  rebates,  and  early  payment 
discoimts. 

For  comparisons  to  Gnsa  and 
ENASA's  EP  sales,  we  made  a 
drcumstance-of-sale  adjustment,  where 
appropriate,  for  differences  in  credit 
expenses.  For  comparisons  to  Cinsa's 
CBP  sales,  we  also  deducted  credit 
expenses  and  commissions  from  NV. 
We  did  not  make  an  adjustmrait  for 
packing  expenses  because  both 
respondents  reported  that  such  costs 
were  identical  on  a  per-unit  basis  in  the 
two  markets.  We  also  made  adjustments 
to  NV,  where  appropriate,  for 
diffinences  in  costs  attributable  to 
difiiarences  in  physical  characteristics  of 
the  merchandise,  pursuant  to  secticm 
773(a)(6)(C)(u)oftheAct. 

In  order  to  make  appropriate 
comparisons  of  differences  in  costs 
between  models  sold  over  the  POR,  and 
to  account  for  the  effects  of  inflation,  all 
costs  were  expressed  in  currency  values 


conesponding  to  November,  1995,  the 
last  month  of  the  POR.  Using  these 
November  based  costs,  we  then 
calculated  a  per-unit  model-specific 
weighted-average  variable  and  total  cost 
of  manu&cttiring.  These  weighted- 
average  costs  were  then  indexed  to  the 
currency  value  of  the  month  of  the 
comparison  U.S.  sale.  The  adjusted 
monthly  variable  costs  of  manufacturing 
for  U.S.  and  home  maiket  products  were 
then  compared  to  arrive  at  the 
difference  in  merchandise  adjustment. 
Where  the  difference  in  merchandise 
adjustment  for  any  product  exceeded  20 
percent  of  the  indexed  COM  of  the  U.S. 
product,  we  based  NV  on  CV. 

F.  Price  to  CV 

Where  we  compared  EP  or  CEP  to  CV, 
we  deducted  from  CV  the  weighted- 
average  home  market  direct  selling 
expenses  and  added  the  United  States 
direct  selling  expenses. 

Curraicy  Convenitm 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773  A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
fit>m  a  benchmark  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
existed,  we  substitute  the  benchmark  for 
the  daily  rate.  However,  for  the 
preliminary  results  in  this  review,  vre 
have  not  determined  that  a  fluctuation 
exists,  and  we  have  not  substituted  the 
benchmaik  for  the  daily  rate. 

Preliminaiy  RmoHs  ttf  the  Eeview 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Manufacturer/exporter 


Onsa  _. 
ENASA.. 


^ — I — ■ 
nsnou 


12/1/94-1 1/3(yg6 
12/1/94-1 1/3(y96 


12J9 
12.64 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  Uie  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 


hearing,  if  requested,  will  be  held  44 
days  alter  the  date  of  piiblication  or  the 
first  business  day  thereafter. 

Issues  raised  in  hearings  wiU  be 
limited  to  those  raised  in  the  respective 


case  brieb  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  brieb,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
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37  days,  respectively,  bom  the  date  of 
publication  of  these  preliminary  results. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  briefs  or  at  the  hearing, 
if  held,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

The  Department  shall  determine  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
antidumping  duty  review  for  all 
shipments  of  porcelain-on-steel 
cookware  from  Mexico,  entered,  or 
withdra%vn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rates 
for  the  reviewed  companies  will  be 
those  established  in  the  final  results  of 
review;  (2)  for  exporters  not  covered  in 
this  review,  but  covered  in  the  LTFV 
investigation  or  prior  reviews,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  from  the  LTFV 
investigation  or  the  prior  review;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  th6 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise:  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exportere  will  continue  to  be  29.52 
percent,  the  "All  Othera"  rate-made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  pubhcation 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  C.F.R.  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  aommistrative  review  and  notice 
are  published  in  accordance  with 


section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 

Dated:  January  21, 1997. 
Robert  S.  LaRuau, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  97-2350  Filed  1-30-97;  8:45  am] 
BIUMQ  CODE  W1»-08-P 


Intent  to  Revoke  Antidumping  Duty 
Orders  and  Rndings  and  to  Terminate 
Suspended  Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Orders  and  Findings 
and  to  Terminate  Suspended 
Investigations. 

summary:  The  Department  of  Commerce 
(the  Department]  is  notifying  the  public 
of  its  intent  to  revoke  the  antidumping 
duty  orders  and  findings  and  to 
terminate  the  suspended  investigations 
listed  below.  Domestic  interested  parties 
who  object  to  these  revocations  euid 
terminations  must  submit  their 
comments  in  writing  no  later  than  the 
last  day  of  February  1997. 
EFFECTIVE  DATE:  January  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld  or  the  analyst  listed 
imder  Antidumping  Proceeding  at: 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  or 
terminate  a  suspended  investigation  if 
the  Secretary  of  Commerce  concludes 
that  it  is  no  longer  of  interest  to 
interested  parties.  Accordingly,  as 
required  by  §  353.25(d)(4)  of  the 
Department's  regulations,  we  are 
notifying  the  public  of  oiu'  intent  to 
revoke  the  following  antidumping  duty 
orders  and  findings  and  to  terminate  the 
suspended  investigations  for  which  the 
Department  has  not  received  a  request 
to  conduct  an  administrative  review  for 
the  most  recent  four  consecutive  annual 
anniversary  months: 

Antidumping  Proceeding 

Austria 
Railway  Track  Maintenance 

Eqmpment 
A-433-064 
43  FR  6937 
February  17, 1978 
Contact:  Paul  Stolz  at  (202)  482-4474 


Germany 

Sodium  Thiosulfate 

A-428-«07 

56  FR  6623 

February  19, 1991 

Contact:  Lyn  Johnson  at  (202)  482- 
5287 
Japan 

benzyl  Paraben 

A-588-816 

56  FR  5795 

February  13, 1991 

Contact:  Leon  McNeill  at  (202)  482- 
4236 
Japan 

Butt- Weld  Pipe  Fittings 

A-588-602 

52  FR  4167 

February  10, 1987  - 

Contact  Sheila  Forbes  at  (202)  482- 
5253 
Japan 

Melamine 

A-588-056 

42  FR  6366 

February  2, 1977 

Contact:  Todd  Peterson  at  (202)  482- 
4195 
The  People's  Republic  of  China 

Sodiimi  Thiosulfete 

A-5 70-805 

56  FR  6623 

February  19, 1991 

Contact:  Lyn  Johnson  at  (202)  482- 
5287 
Tlie  United  Kingdom 

Sodiiun  Thiosulfate 

A-412-805 

56  FR  6623 
February  19, 1991 

Contact:  Lyn  Johnson  at  (202)  482- 
5287 
Venezuela 
Gray  Portland  Cement  and  Clinker 
A-307-803 

57  FR  6706 
February  27, 1992 

Contact:  Nithya  Nagarajan  at  (202) 
482-0193 
Spain 

Potassium  Permanganate 

A-46»-007 

49  FR  2277 

January  19, 1984 

Contact:  Paul  Stolz  at  (202)  482-4474 

If  no  interested  party  requests  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  and  no  domestic  interested 
party  (Ejects  to  the  Department's  intent 
to  revoke  or  terminate  pursuant  to  this 
notice,  we  shall  conclude  that  the 
antidumping  duty  ordere,  findings,  and 
suspended  investigations  are  no  longer 
of  interest  to  interested  parties  and  shall 
proceed  with  the  revocation  or 
termination. 

Opportunity  to  Obiect 

Domestic  interested  parties,  as 
defined  in  §353.2(k)(3).  (4),  (S),  and  (6) 
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of  the  Department's  regulations,  may 
object  to  the  Department's  intent  to 
revoke  these  antidmnping  duty  orders 
and  findings  or  to  terminate  the 
suspended  investigations  by  the  last  day 
of  February  1997.  Any  submission  to  the 
Department  must  contain  the  name  and 
case  niunber  of  the  proceeding  and  a 
statement  that  explains  how  the 
objecting  party  quaUfies  as  a  domestic 
interested  party  imder  §  353.2(k)(3),  (4), 
(5),  and  (6)  of  the  Department's 
regulations. 

Seven  copies  of  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
Room  B-099.  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
You  must  also  include  the  pertinent 
certification(s)  in  accordance  with 
§  353.31(g)  and  §353.31(1)  of  the 
Department's  regulations.  In  addition, 
the  Department  requests  that  a  copy  of 
the  objection  be  sent  to  Michael  F. 
Fanfeld  in  Room  9203.  This  notice  is  in 
accordance  with  19  CFR  353.25(d)(4)(i). 

Dated:  January  27, 1997. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement. 

(FR  Doc.  97-2426  Filed  1-30-97;  8:45  am] 
MLUNQ  CODE  3S10-06-P  • 


United  States-Egypt  Prestdents' 
Council;  Membership 

ACTION:  Notice  of  membership 
opportimity. 

SUMMARY:  During  his  September,  1994 
visit  to  Cairo,  Vice  President  Gore,  on 
behalf  of  President  Clinton,  and 
President  Mubarak  announced  the  U.S.- 
Egypt "Partnership  for  Growth  and 
Development".  This  bilateral  initiative 
included  the  establishment  of  the 
United  States-Egypt  Presidents'  Council. 
The  first  meeting  of  the  Council  took 
place  in  April  1995.  The  purpose  of  the 
Coimcil  is  to  provide  a  forum  through 
which  American  and  Egyptian  private 
sector  representatives  can  provide 
advice  and  counsel  to  their  respective 
governments  that  reflect  their  views, 
needs  and  concerns  regarding  private 
sector  business  development  in  Egypt 
and  enhanced  bilateral  commercial  ties. 
The  Coimcil  exchanges  information  and 
encoiirages  bilateral  discussions  that 
address  the  following  areas: 
— Factors  that  affect  the  growth  of 
private  sector  business  in  Egypt, 
including  disincentives  to  trade  and 
investment  and  regulatory  obstacles; 
— ^Initiatives  that  the  Government  of 
Egypt  might  take  to  promote  private 
sector  business  growth  in  Egypt; 


— ^Identification  and  promotion  of 
business  opportimities  in  Egypt; 
— Steps  to  facilitate  and  encourage  the 
development  of  commercial 
expansion  between  the  two  countries. 
The  U.S.  Section  of  the  Council, 
chaired  by  the  U.S.  Secretary  of 
Commerce,  consists  of  fifteen  members, 
all  drawn  from  the  private  sector.  They 
represent  the  diversity  of  American 
business  with  emphasis  on:  banking  and 
investment,  agribusiness  and  food 
processing,  tourism,  pharmaceuticals, 
services,  information  technology, 
electronics  and  other  high  technology 
industries,  and  manufacturing 
industries.  Council  members  serve  two- 
year  terms  which  can  be  renewed.  The 
Commerce  Department  seeks 
nominations  of  outstanding  individuals 
to  serve  on  the  Coimcil. 
>    In  order  to  meet  eligibility 
requirements  for  memberebiip,  a 
candidate  should  be: 

— ^A  U.S.  citizen  residing  in  the  United 

States; 
— ^The  President  or  CEO  (or  comparable 
level  of  responsibility)  of  a  private 
sector  company  (or,  in  the  case  of  very 
large  private  sector  companies,  the 
head  of  a  sizeable  operating  tmit);  or 
head  of  a  non-profit  oiganization  that 
has  a  unique  technical  expertise  and 
outstanding  reputation;  and 
— rNot  a  registered  Foreign  Agent. 

In  reviewing  eUgible  candidates,  the 
Commerce  E)epartment  will  consider 
such  selection  factors  as: 
— Experience  and  interest  in  the 

Egyptian  market; 
— Indiistry  or  service  sector  represented; 
— ^Export/investment  experience; 
— Contribution  to  diversity  based  on 
industry  sectors,  company  size,  and 
location. 

To  be  considered  for  membership, 
please  provide  the  following:  name  or 
names  and  title(s)  of  the  individual(s) 
requesting  consideration;  name  and 
address  of  the  company  or  organization 
sponsoring  each  individual;  company's 
product,  service  or  technical  expertise: 
size  of  the  company;  expoit  trade, 
investment,  or  international  program 
experience  and  major  markets;  and  a 
brief  statement  of  why  the  candidate(s) 
should  be  considered  for  membership 
on  the  Council. 
DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  February  28, 1997. 
ADDRESSES:  Please  send  your  requests 
for  consideration  to  Tom  Sams,  Egypt 
Desk,  Office  of  the  Near  East,  either  by 
fax  on  202-482-0878  or  by  mail  to 
Room  H-2029B.  U.S.  Department  of 
Commerce,  Washington.  D.C  20230. 


FOR  FURTHER  MFOflMATKM:  Contact  Tom 
Sams,  Office  of  the  Near  East,  Room  H- 
2029B,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230. 

Dated:  January  27, 1997. 
Qierie  Loustaunau, 
Deputy  Director,  Office  of  the  Sear  East 
(FR  Doc  97-2373  Filed  1-30-97;  6:45  am] 
MUMO  COOE  MIO-OA-r 


COMMmEEFORTHE 
iMPLEMENTATION  OF  TEXTILE 
AQREEIMENTS 

Establishment  of  a  New  Export  Visa 
Arrangement  for  Certain  Wool  Textile 
Products  Produced  or  Manufactured  in 
Russia 

January  28, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

export  visa  requirements. 

EFFECTIVE  DATE:  March  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Autiiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  aniended  (7 
U.S.C  1854). 

In  exchange  of  notes  dated  October 
22, 1996  and  December  31, 1996,  the 
Governments  of  the  United  States  and 
the  Russian  Federation  agreed  to 
estabUsh  a  new  Export  Visa 
Arrangement  for  wool  textile  products 
in  Category  435,  produced  or 
manufactiired  in  Russia  and  exported 
from  Russia  on  and  after  March  1, 1997. 

In  the  letter  published  below,  the 
Chairman  of  CTTA  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  of  certain  textile  products, 
produced  or  manufactiu«d  in  Russia 
and  exported  from  Russia  on  and  after 
March  1, 1997  for  which  the 
Government  of  the  Russian  Federation 
has  not  issued  an  appropriate  export 
visa. 

A  facsimile  of  the  export  visa  stamp 
is  on  file  at  the  U.S.  Department  of 
Commerce  in  Room  3100. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
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Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996). 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consimiption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 

D.  Mkheel  Hvtchinsoii. 
Acting  Chairman,  Conunittee  for  the 
Implementation  of  Textile  Affeements. 

CoBBttlw  for  the  Lnplementation  of  Textile 
Agraenents 

January  28, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
•action  204  of  the  Agricultural  Act  of  1956, 
as  amended  (7  U.S.C.  1854);  pursuant  to  the 
Export  Visa  Arrangement,  effscted  by 
exchange  of  notes  dated  October  22, 1996 
and  December  31, 1996,  between  the 
Governments  of  the  United  States  and  the 
Russian  Federation:  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
Maich  3, 1972,  as  amended,  you  are  directed 
to  prc^bit,  efiective  on  March  1, 1997,  entry 
into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  textile 
products  in  Category  435,  produced  or 
manufactured  in  Russia  and  exported  from 
Russia  on  and  after  March  1, 1997  for  which 
the  Government  of  the  Russian  Federation 
has  not  issued  an  appropriate  export  visa 
fully  described  below. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
commercial  invoice.  The  original  visa  shall 
not  be  stamped  on  duplicate  copies  of  the 
invoice.  The  original  invoice  with  the 
<viginal  visa  stamp  will  be  required  to  enter 
the  shipment  into  the  United  States. 
Duplicates  of  the  invoice  and/or  visa  may  not 
be  used  for  this  purpose. 

Each  visa  stamp  shall  Include  the 
follovidng  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  iot  Russia  is 
"RU"),  and  a  six  digit  numerical  serial 
number  identifying  the  shipment;  e.g., 
7RU1 23456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  and  the  printed  name  of  the  issuing 
ofBcial  of  the  Government  of  the  Russian 
Fedeiation. 

4.  The  conect  categocy(s},  quantity(s)  and 
unitfs)  of  quantity  in  the  shipment  as  set 


forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States,  annotated  or 
successor  dociunents  shall  be  reported  in  the 
spaces  provided  within  the  visa  stamp  (e.g., 
"Cat.  435-510  DZ"). 

Quantities  must  be  stated  in  whole 
niunbers.  Decimals  at  fractions  %vill  not  be 
accepted. 

U.S.  Customs  shall  not  permit  entry  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  printed 
name  of  the  signer,  category,  quantity  or 
units  of  quantity  are  missing,  incorrect  or 
illegible,  or  have  been  crossed  out  or  altered 
in  any  way.  If  the  quantity  indicated  on  the 
visa  is  less  than  that  of  the  shipment,  entry 
shall  not  be  permitted.  Nevertheless,  the 
shipment  shall  be  allowed  to  enter  a  bonded 
warehouse  and  to  be  withdrawn  for 
consumption  into  the  Customs  territory  of 
the  United  States  within  the  limits  of  the 
amount  indicated  on  the  visa.  If  the  quantity 
indicated  on  the  visa  is  more  than  that  of  the 
shipment,  entry  shall  be  permitted  and  only 
the  amount  entered  shall  be  counted  as 
imports  from  the  Russian  Federation. 

The  complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile  product 
covered  by  the  visa  shall  be  provided  on  the 
front  of  the  textile  document 

If  the  visa  is  not  acceptable  then  a  new 
correct  visa  or  a  visa  waiver  must  be 
presented  to  the  U.S.  Customs  Service  before 
any  portion  of  the  shipment  will  be  released. 
A  visa  waiver  may  be  issued  by  the  U.S. 
Department  of  Commerce  at  the  request  of 
the  competent  authorities  in  Washington  for 
the  Government  of  the  Russian  Federation. 
The  waiver,  if  used,  only  waives  the 
requirement  to  present  a  visa  with  the 
shipment.  It  does  not  waive  the  quota 
requirement  Visa  waivers  will  only  be  Issued 
for  classification  purposes  or  for  one  time 
special  purpose  shipments  that  are  not  part 
of  an  ongoing  commercial  enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  retiun  the  original 
dociunent  after  entry,  but  will  provide  a 
certified  copy  of  that  visaed  invoice  for  use 
in  obtaining  a  new  correct  original  visaed 
invoice,  or  a  visa  waiver. 

If  import  quotas  are  in  force,  U.S.  Customs 
Service  shall  charge  only  the  actual  quantity 
in  the  shipment  to  the  correct  category  limit 
If  a  shipment  frtun  Russia  has  been  allowed 
entry  into  the  conunerce  of  the  United  States 
with  either  an  incorrect  visa  or  no  visa,  and 
redelivery  is  requested  but  cannot  be  made, 
the  shipment  will  be  charged  to  the  correct 
category  limit  whether  or  not  a  replacement 
visa  or  waiver  is  provided. 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  or  conmiercial 
sample  shipments  valued  at  U.S.S250  or  less, 
do  not  require  an  export  visa  for  entry  and 
shall  not  be  charged  to  existing  quota  levels. 

A  fiacsimile  of  the  visa  stamp  is  enclosed. 

The  actions  taken  concerning  the 
Government  of  the  Russian  Federation  with 
respect  to  imports  of  textile  products  in  the 
fnegoing  category  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 


functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provisions  of  5  U.S.C  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Registar. 

Sincerely, 
D.  Michael  Hutchinson,    - 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 
[FR  Doc  97-2401  FUed  1-30-97;  8:45  am] 
BIUMO  COOC  361ft-OR-F 


COMMODITY  FUTURES  TRADIHQ 
COMMISSION 

Applications  of  Futurecom  as  a 
Contract 

Marfcflt  in  Live  Cattle  Futures  and 
Options 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  Futurecom,  an  electronic 
commodities  trading  exchange,  has 
applied  for  designation  as  a  contract 
market  in  live  cattle  futtires  and  option 
contracts,  along  with  the  terms  and 
conditions  for  those  contracts.  Because 
Futurecom  has  not  been  approved 
previously  by  the  Commission  as  a 
contract  market  in  any  commodity, 
Futiuecom  is  also  requesting  approval 
of  trading  rules  and  niles  of  government 
that  it  has  submitted  to  meet  the 
requirements  for  a  board  of  trading 
seeking  designation  as  a  contract 
market.  The  Acting  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  fca  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  March  3, 1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  commoits  to 
Jean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
La&yette  Centre.  21st  Street  NW. 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  {acsimile  number  (202) 
418-5521.  or  by  electronic  mail  to 
secretaryOcftc.gov.  Refiarence  should  be 
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made  to  the  Futiirecom  live  cattle 
futures  and  option  contract. 
FOR  RJFmCR  MfORMATiON  CONTACT: 
With  respect  to  the  terms  and 
conditions  of  the  proposed  futures  and 
option  contracts,  please  contact  Fred 
-  linse  of  the  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581, 
telephone  202-418-5273.  Facsimile 
number.  (202)  418-5527.  Electronic 
mail:  flinsedcflc.gov  With  respect  to 
questions  about  the  trading  rules  and 
rules  of  government,  please  contact  Lois 
Gregory,  Division  of  Trading  and 
Markets,  at  the  same  address,  telephone 
202  418-5483.  Electronic  mail: 
IgregoryOcftcgov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  of  the 
proposed  contract  as  well  as  the 
proposed  trading  rules  and  rules  of 
government  submitted  by  Futurecom 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Tliree 
Lafayette  Centre,  21st  Street  NW, 
Washington,  D.C.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  418-5100. 

Other  materials  submitted  by 
Futurecom  in  support  of  the 
applications  for  contract  market 
designation  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  except  to 
the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  (17 
CFR  Part  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposal  to  designate  Futurecom  as 
contract  market  or  with  respect  to  terms 
and  conditions  of  the  proposed  futures 
contract,  the  trading  rules,  the  rules  of 
government,  or  other  materials 
submitted  in  support  of  the 
appUcations,  should  send  such 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futiues  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581 
by  the  specified  date. 

Issued  in  Washington,  DC,  on  )anuaiy  27, 
1997. 

Blake  LmI. 

AcUng  Dinctor. 

[PR  Doc  97-2406  Filed  1-30-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AQENCYr  Defense  Finance  and 
Accounting  Service,  Finance  Deputate. 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Defense 
Finance  and  Accounting  Service 
announces  the  proposed  public 
information  collection  and  seeks  public 
comment  on  the  provisions  concerning 
the  proposed  Direct  Deposit 
Authorization  form.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
conunents  received  on  or  before  April  1. 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Defense  Finance  and  Accounting 
Service,  Finance  Deputate,  ATTN:  Ms. 
Patricia  Cristiano,  1931  Jefferson  Davis 
Highway,  Arlington,  VA  22240-5291. 
FOR  FURTHER  INFORMATION  CONTACT: 
To  request  more  information  on  this 
proptKed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instnunents, 
please  write  to  the  above  address,  or  call 
Ms.  Patricia  J.  Cristiano,  at  (703)  607- 
5039. 

Title,  Associated  Form,  and  OMB 
Number:  Direct  Deposit  Authorization 
form. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
meet  the  Department  of  Defense  (DoD) 
and  the  Department  of  the  Treasury's 
requirements  to  process  civilian  and 
military  personnel  requests  to  authorize 
direct  deposits  of  net  payments,  travel 
payments,  and  savings  allotments,  to 
financial  institutions  to  which  payment 
is  to  be  directed.  The  information 
collection  requirement  is  required  by 
the  Treasury  Financial  Manual,  Bulletin 
No.  95-07,  dated  December  16, 1994 


and  DoD  Financial  Management 
Regulation,  Volume  5. 

Affected  Public:  Individuals  or 
households. 

Annual  Burden  Hours:  879,716. 

NunAer  of  Respondents:  1,759,432. 

Responses  per  Respondent:  1. 

Average  Burden  Per  Response:  30 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  CoUectiati 

The  Direct  Deposit  Authorization 
form  is  used  to  process  net  pay,  travel 
payments,  and  allotments  for  all 
Department  of  Defense  personnel 
including  civilians,  active  duty  and 
retired  military,  and  annuitants.  The 
form  will  be  completed  and  signed  by 
the  payee  and  forwarded  to  their  paying 
office.  The  information  can  be  obtained 
from  the  payee's  banking  documents. 
The  paying  office  will  enter  the  Direct 
Deposit  eiuY)llment  information  into  the 
payroll  system,  and  at  the  same  time 
assiue  proper  identification  of  the 
payee.  This  data  will  later  be  forwarded 
to  the  payee's  financial  institution  by 
the  servicing  Federal  Reserve  Bank. 

Dated:  )anuaiy  28, 1997. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  97-2376  Filed  1-30-97;  8:45  am) 
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Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Defense  Contract  Audit 

Agency.  DOD. 

ACTION:  Notice  to  add  a  system  of 

records. 

summary:  The  Defense  Contract  AudU 
Agency  proposes  to  add  one  record 
system  to  its  inventory  of  system  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective 
without  further  notice  on  March  3, 
1997,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
InfOTmation  and  Privacy  Advisor, 
Defense  Contract  Audit  Agency,  8725 
John  J.  iCingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Henshall  at  (703)  767-1013. 
SUPPLBKNTARV  MFORMATION:  The 
Defense  Contract  Audit  Agency  notices 
for  systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
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Federal  Ragbter  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  522a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  January  21, 1997,  to  the 
Committee  on  Government  Reform  and 
Oversight  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibihties  for 
Maintaining  Records  About 
Individuals,'  dated  February  8, 1996 
(February  20. 1996,  61  FR  6427). 

Dated:  January  27, 1997. 

L.M.  Bynim, 

Ahemate  OSD  Federal  Register  Uaison 
Officer,  Department  of  Defense. 

ROCAA  215.1 


Voluntary  Leave  Transfer  Program. 

•Vem  LOCATION: 

Records  are  maintained  by  the  Himian 
Resources  Management  OfBces  of  the 
Defense  Contract  Audit  Agency  (DCAA). 
Official  mailing  addresses  are  published 
as  an  appendix  to  DCAA's  compilation 
of  systems  of  records  notices. 

CATHMMa  OF  MMVBUAU  OOVBIB)  ev  TMi 


Individiuds  who  have  volimteered  to 
participate  in  the  leave  transfer  program 
as  either  a  donor  at  a  recipient 

CATiQOMa  OF  REConoe  M  THE  svsrai: 

Laave  recipient  records  contain  the 
individual's  name,  organization,  office 
telephone  number,  Social  Security 
Nxunber,  position  title,  grade,  pay  level, 
leave  balances,  number  of  hours 
requested,  brief  description  of  the 
medical  or  personal  hardship  which 
qualified  the  individual  for  inclusion  in 
me  program,  the  status  of  that  hardship, 
and  a  statement  that  selected  data 
elements  may  be  used  in  soliciting 
donations. 

The  file  may  also  contain  medical/ 
physician  certifications  and  agency 
approvals  or  denials. 

Donor  records  include  the 
individual's  name,  organization,  office 
telephone  number.  Social  Security 
Number,  position  tiUe,  grade,  and  pay 
level,  leave  balances,  number  of  hours 
donated  and  the  name  of  the  designated 
recipient. 

AUTNOMTV  ran  MMNrBMNCC  OF  IMi  tV«TBi: 

5  U.S.C  6331  et  seq.  (Leave);  10 
U.S.C  136  (Assistant  Secretaries  of 
Defense):  E.O.  9397  (SSN);  and  5  CFR 
part  630. 


PUIV06E(S): 

The  file  is  used  in  managing  the 
DCAA  Voluntary  Leave  Transfer 
program.  The  recipient's  name,  position 
data,  organization,  and  a  brief  hardship 
description  are  published  internally  for 
passive  soUdtation  pxirposes.  The 
Social  Security  Number  is  sought  to 
effectuate  the  transfer  of  leave  from  the 
donor's  account  to  the  recipient's 
account. 

MVnNE  uses  OF  RECOrae  MAMT  AMEO  M  TIC 
SY8TBI,  MCUNNNQ  CATEOOfHES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552(b)(3)  as  follows: 

To  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness. 

Where  leave  donor  and  leave 
recipient  are  employeed  by  different 
Federal  agencies,  to  the  personnel  and 
pay  offices  of  any  Federal  agency 
involved  to  effectuate  the  leave  transfer 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DCAA's  compilation  of 
systems  or  records  notices  apply  to  this 
record  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
IHIWiKWU,  ACCSaSMQ,  RETAMMQ,  AND 
nSPOeetO  OF  RECORDS  M  TME  SV8TBC 

STORAOE: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRKVABSJTY: 

Records  are  retrieved  by  name  or 
Social  Seciirity  Number. 

SAFEQUARDS: 

Records  are  accessed  by  custodian  of 
the  records  or  by  persons  responsible  for 
servicing  the  record  system  in 
performance  of  their  official  duties. 
Records  are  stored  in  locked  cabinets  or 
rooms  and  are  controlled  by  personnel 
screening  and  computer  software. 


Records  are  destroyed  one  year  after 
the  end  of  the  year  in  which  Uie  file  is 
closed. 

SYSTEM  MANAOSI(S)  AND  AODRBSS: 

Volimtary  Leave  Transfer  Program 
Co<Hrdinator,  Hmnan  Resources 
Management  Offices  of  the  Defense 
Contract  Audit  Agency.  Official  mailing 
addresses  are  pubUshed  as  an  appendix 
to  DCAA's  compilation  of  systems  of 
records  notices. 


NOmCATION  PROCBHJRB: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Privacy 
Act  Officer  of  the  particular  DCAA 
activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DCAA's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  full  name 
and  Social  Security  Number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  act 
Officer  of  the  particular  DCAA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DCAA's 
compilation  of  systems  of  records 
notices. 

Individuals  should  provide  full  name 
and  Social  Security  Number. 

CONTESTMQ  RECORD  PROCEDURES; 

The  DCAA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DCAA  Regulation 
5410.10;  32  CFR  part  317;  or  may  be 
obtained  from  the  Privacy  Act  Gfficer. 

RECORD  SOURCE  categories: 

Infcmnation  is  provided  primarily  by 
the  record  subject;  however,  some  data 
may  be  obtained  from  personnel  and 
leave  records. 

iXaVTIONS  CLAMED  FOR  THE  SVSTBI: 

None. 
[FR  Doc  97-2375  Filed  1-30-97;  8:45  am) 
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Department  of  the  Air  Force 

Intent  To  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Tide  37,  Code  of  Federal  Regulations, 
which  implements  PubUc  Law  96-517, 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant 
Sherwood  Medical  Center,  a  Delaware 
Corporation,  an  excl\isive  license  imder 
United  States  Patent  No.  5,213,099  filed 
in  the  name  of  Lloyd  D.  Tripp,  Jr.  for  an 
"Ear  Canal  Pulse/Oxygen  Saturation 
Measuring  Device". 

The  license  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is. 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  fitun 
the  date  of  publication  of  this  Notice. 
Copies  of  the  patent  may  be  obtained, 
on  request,  from  the  same  addressee. 
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All  communications  concerning  this 
Notice  should  be  sent  to  Mr.  Randy 
Heald,  Patent  Attorney,  Secretary  of  the 
Air  Force,  (XRce  of  the  General  Counsel, 
SAF/GCQ,  1501  Wilson  Blvd..  Suite 
805,  Arlington  VA  22209-2403, 
Telephone  No:  (703)  696-9037. 
Carolyii  A.  Lansford, 
Air  Force  Federal  Hegigter  Liaison  Officer. 
[FR  Doc  97-2451  Filed  1-30-97;  8:45  am] 
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DefMNlment  Of  the  Navy 

Notice  of  Record  of  Decision  To 
Realign  Marine  Corps  Air  Station/ 
Marine  Corps  Base,  Camp  Pendleton, 
CA 

SUMMARY:  The  Department  of  the  Navy 
has  decided  to  realign  Marine  Corps  Air 
Station/Marine  Corps  Base  (MCAS/ 
MCB)  Camp  Pendehon,  California.  This 
decision  is  made  upon  careful 
consideration  of  all  comments  on  the 
Environmental  Impact  Statement  (EIS) 
prepared  for  the  realignment  action.  It 
has  been  decided  to  implement  the 
realignment  action  using  the  alternative 
B  configuration,  which  was  both  the 
preferred  alternative  and  also  the 
environmentally  preferred  alternative. 
DATES:  This  Record  Of  Decision 
becomes  effective  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding  this 
Record  Of  Decision  or  the  MCAS/MCB 
Camp  Pendleton  realignment  may  be 
obtained  from  Major  Pat  D.  Pinkston  at 
(714) 726-4047. 

SUPPt.EMENTARY  INFORMATION:  The  text  of 
the  entire  Record  Of  Decision  is 
provided  as  follows: 
Table  of  Contents: 

1.  Introduction 

2.  Proposed  Action 

3.  Puipose  and  Need 

4.  Background 

5.  Alternatives ' 

6.  Implementation  of  the  Proposed  Action 

A.  Addition  of  Aviation  Assets 

B.  Changes  to  Aviation  Operations 
C  Construction  of  Facilities 

7.  Environmental  Consequences 
A  Residual  Significant  Impacts 

B.  Impacts  Mitigated  Below  Threshold  of 

Significance 
C  Impacts  That  Are  Not  Significant 

8.  Comments  Received  on  the  Final  EIS 

PubUc  Review 

9.  Conclusions 

10.  Further  Infonnation 

1.  Introdnction 

llie  Department  of  the  Navy  (DoN) 
has  been  studying  a  proposal  to  realign 
Marine  Corps  Aviation  assets 
temporarily  located  at  MCAS  El  Toro 
and  permanently  assigned  to  MCAS 


Tustin  to  other  locations  in  Southern 
Cahfomia.  The  realipunent  would 
include  Marine  Corps  aircraft,  their 
dedicated  personnel,  equipment  and 
support.  The  realignment  would  be 
undertaken  in  accordance  with  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (BRAC)  (Public  Uw  101- 
510).  The  DoN  has  conducted  extensive 
analysis  of  the  proposal  under  Section 
102(2)  of  the  National  Environmental 
PoUcy  Act  of  1969  (NEPA)  and  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  implementing  NEPA 
(40  CFR 1500-1508).  The  process  used 
for  the  analysis  sought  the  views  of  the 
public  and  those  Federal,  State  and 
local  agencies  with  special  expertise. 
Public  comments  have  been  carefully 
considered.  Having  reviewed  the  Final 
Environmental  Impact  Statement,  the 
public  conmients,  and  pertinent  parts  of 
the  administrative  record,  the 
Department  of  the  Navy  announces  its 
decision  to  proceed  with  the 
realignment  of  Marine  Corps  Air  Station 
(MCAS)/Marine  Corps  Base  (MCB) 
Camp  Pendfeton,  California. 

2.  Propoeed  Action 

In  compliance  with  the  approved 
recommendations  of  the  1991, 1993,  and 
1995  Defense  Base  Closure  and 
Realignment  Commissions,  the 
proposed  action  involves  the  relocation 
of  selected  aviation  assets  (along  with 
their  dedicated  persormel  and 
equipment)  that  are  temporarily  located 
at  MCAS  El  Toro  and  permanently 
assigned  to  MCAS  Tustin  to  MCAS 
Camp  Pendfeton,  changes  in  aviation 
operations,  and  the  construction  of 
fecilities.  The  relocating  assets  include 
approximately  800  personnel,  four  CH- 
46E  (medium-lift)  helicopter  squadrons 
(48  aircraft)  and  one  detachment  of  CH- 
53E  (heavy-lift)  helicopters  (four 
aircraft).  Upon  full  implementation  of 
the  proposed  action,  MCAS  Camp 
Pendleton  would  support  ten  helicopter 
squadrons  and  one  detachment  totaling 
212  aircraft.  Because  one  existing  UH- 
1/AH-l  (light  attack/utility)  helicopter 
squadron  (27  aircraft)  and  one  CH-46 
helicopter  squadron  (12  aircraft)  wrill 
normally  be  deplo3red,  normal  base 
loading  will  consist  of  approximately 
3,900  personnel  and  173  rotary-wing 
aircraft. 

3.  PuipoM  and  Need 

The  purpose  and  need  of  the 
proposed  action  is  to  comply  with  the 
1991, 1993,  and  1995  BRAC 
Commissions'  recommendations  for  the 
closiue  and  realignment  of  MCAS 
Tustin  and  relocation  of  MCAS  Tustin 
aircraft,  along  with  their  dedicated 
personnel  and  equipment,  in  a  manner 


that  is  consistent  with  Marine  Corps 
operational  requirements. 

4.  Background 

This  action  was  initiated  following 
the  efiiective  date  of  the  1993 
recommendations  of  the  Defense  Base 
Closure  and  Realignment  Conuiission 
established  under  the  Defense  Base 
Closure  and  Realignmoit  Act  of  1990, 
Public  Law  101-510. 

Pursuant  to  that  law, 
recommendations  of  the  Commission 
become  final  if  the  President  smds  them 
to  Congress  and  Congress  does  not  reject 
them  within  45  legislative  days.  Once 
recommendations  become  final,  10 
U.S.C.  sec.  2904  requires  that  the 
closures  and  relocations  must  be 
implemented  within  six  years.  The  1993 
recommendations  included  a  change  to 
the  1991  BRAC  Commission's 
recommendations  for  MCAS  Tustin, 
which  had  named  Marine  Corps  Air 
Ground  Combat  Center  (MCAGCC) 
Twentynine  Palms  as  one  of  the 
receiving  sites  for  helicopter  assets 
being  realigned  from  MCAS  Tustin.  The 
BRAC  93  Commission  deleted  MCAGCC 
as  a  receiving  site  and  directed 
relocation  to  "NAS  North  Island,  NAS 
Miramar.  or  MCAS  Camp  Pendleton, 
Cahfornia.-"  In  BRAC  95,  the 
Commission  again  altered  the  receiving 
site  for  assets  realigned  from  MCAS 
Tustin  by  striking  the  three  potential 
sites  Usted  in  BRAC  93  and  substituting 
"other  air  stations  consistent  with 
operational  requirements."  As  a  result, 
aviation  assets  from  MCAS  Tustin  are 
being  realigned  to:  MCAS  New  River, 
North  Carolina;  MCB  Hawaii;  MCAS 
Camp  Pendleton,  California;  and  MCAS 
Miramar,  California. 

When  the  proposed  action  is 
completed,  four  CH-46E  heUcopter 
squadrons  (48  aircraft)  and  one 
detachment  of  CH-53E  helicopters  (four 
aircraft)  will  be  added  to  the  existing 
MCAS  Camp  Pendleton  loading 
(consisting  of  six  squadrons  totaling  160 
aircraft  Because  one  existing  UH-1/ 
AH-1  (light  attack/utility)  helicopter 
squadron  (27  aircraft)  and  one  CH-43 
helicopter  squadron  (12  aircraft)  %vill 
normally  be  deployed,  normal  base 
loading  will  consist  of  approximately 
3,900  personnel  and  173  rotary-wing 
aircraft.  In  an  interim  move  after  the 
BRAC  1995  decision  and  unrelated  to 
selection  of  permanent  relocation  sites, 
all  of  MCAS  Tustin's  CH-46Es  have 
been  relocated  to  MCAS  El  Toro,  in 
ordo'  to  fedlitate  placing  a  significant 
portion  of  MCAS  Tustin  in  caretaker 
status. 

As  independent  actions  implementing 
the  recommendations  of  the  1995  BRAC 
Conunisaion,  two  MCAS  Tustin 
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squadrons  have  already  been 
pennanently  relocated:  One  to  MCAS 
New  River  and  one  to  MCB  Hawaii. 
Separate  NEPA  documentation  was 
completed  for  the  relocation  of  these 
assets.  Separate  NEPA  documentation 
has  been  completed  for  the  realignmeiU>^ 
of  NAS  Miramar  to  MCAS  N4iramar, 
California,  which  includes  the 
pomanent  relocatioo  of  the  remainder 
of  the  MCAS  Tustin  assets. 

5>  Aitemanves 

NEPA  and  the  CEQ  regulations 
require  the  Department  of  the  Navy  to 
study  and  evaluate  a  reasonable  range  of 
alternatives  for  accomplishing  the 
purpose  and  need  undwlying  the 
proposed  action.  The  underlying 
purpoee  of  BRAC.  including  the 
recommendation  to  close  MCAS  Tustin 
and  realign  its  assets,  is  to  reduce 
infrastructure,  costs,  and  personnel 
requirements,  while  maintaining 
operational  capabilities.  Because  of  this 
overriding  purpose,  altnnative  sites  that 
did  not  ctmtribute  to  such  reductions 
did  not  fall  within  the  range  of 
reasonable  alternatives  and  did  not 
warrant  detailed,  comparative  analysis. 

The  EIS  process  initially  identified 
three  alternatives:  no  action,  the  use  of 
other  military  installations,  and 
ahemative  site  configurations  at  MCAS 
Camp  Pendleton.  The  alternative  site 
configurations  primarily  involve  the 
locatico  of  refueling  fiacilities  and  are 
described  as  Alternative  A,  Alternative 
B,  and  Alternative  C  The 
environmentally  preiiarred  alternative  is 
Alternative  B. 

Hie  no-action  alternative  (i.e.,  not 
realigning  MCAS  Tustin  aircraft)  was 
not  evaluated  in  the  EIS  because  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Public  Law  101-510) 
exempts  from  consideration  imder 
NEPA.  among  other  things,  the  need  for 
closing  a  military  installation  and  the 
need  for  transferring  functions  to 
selected  receiving  installations  as 
recommended  \n  the  Commissicm. 

Five  possible  locations  that  fit  the 
final  BRAC  95  recommendations  were 
identified  ivithin  the  West  Coast  region: 
MCAS  Camp  Pendleton,  NAS  North 
Island,  NAS  Miramar,  Naval  Air  Facility 
(NAF)  El  Centro,  and  March  Air  Reserve 
Base  (ARB).  In  compliance  with  the 
decision  of  the  1995  BRAC.  the  ability 
of  these  sites  to  meet  Marine  Corps 
operational  requirements  efficiently  was 
a  piime  consideration. 

The  primary  mission  of  CH-46  and 
CH-53  helicopters  is  to  provide  tactical 
lift  of  Marine  Corps  ground  combat  and 
combat  support  elements.  Camp 
Pendleton  is  the  center  of  the  West 
Coast  training  complex  for  the  Marine 


Corps,  inclulmig  ground  combat 
elements.  Integrated  air-ground  training 
is  critical  to  the  tactical  proficiency  and 
readiness  of  Marine  Corps  units. 
Therefore,  regardless  of  where^he  CH- 
46  and  CH-53  assets  are  assigned, 
significant  helicopter  operations  and 
training  will  occur  at  Camp  Poidleton. 

The  review  of  alternative  receiving 
sites  for  helicopters  revealed  that 
operational  efficiencies  arising  from 
collocating  helicopters  with  ground 
elements  resulted  in  clear  and 
overwhelming  military  advantages. 
Consequently,  this  aUowed  detailed 
analysis  to  focus  on  alternative  site 
configurations  at  Camp  Pendleton. 

The  overwhelming  operational 
advantages  of  the  MCAS  Camp 
Pendleton  alternative  over  the  other 
possible  four  alternatives  are: 

•  It  lies  completely  within  the  boundaries 
of  MCB  Camp  Pendleton,  and  allows  for 
collocation  of  Marine  ground  forces  and  a 
significant  portion  of  the  counterpart  rotary- 
Mring  aviation  support.  This  provides  an 
optimal  transit  time  to  primary  training  areas 
and  efBcient  use  of  limited  manpower, 
equipment  and  fiscal  tesources.  The 
collocation  of  ground  and  aviation  units 
provides  a  synergistic  effect  on  training  and 
support,  allowing  more  realistic  and  efficient 
training  of  the  Marine  Corp*  air-ground  team 
in  a  "train  as  we  will  fight"  environment 

•  It  provides  immediate  access  to: 
Adequate  areas  for  both  helicopter  and  over- 
the-beach  amphibious  assault  training: 
remote  areas,  suitable  beaches,  and 
undeveloped  airfield  sites  for  advance 
deployment  training  of  air-ground  teams; 
helicopter  landing  sites  to  support  air-ground 
training  and  operations;  and  high  elevation 
omfined  area  landing  sites  for  training. 

•  It  provides  ready  access  to:  established 
logistics  support;  division  training  areas  for 
combined  arms  and  assault  helicopter  )oint 
vertical  training:  restricted  air  space  arid 
ordnance  target  complexes  within  50  air 
route  miles  of  home  base  to  train  pilots  and 
gunners;  heIicopter<apeble  amphibious 
shipping  for  shii>-bas8d  training  and 
operations:  and  outlying  landii^  sites  writhin 
50  air  route  miles  of  home  base  for 
conducting  syllabus  training  including  field 
carrier  landing  practice. 

These  advantages  demonstrate  that 
relocation  to  MCAS  Camp  Pendleton 
provides  the  best  overall  mission 
capability  for  the  concerned  Marine 
Corps  assets  and  best  supports 
operati(mal  requirements.  In  fact,  absent 
other  constraints.  MCAS  Camp 
Pendleton  would  be  the  operatianally 
preferred  site  for  the  remaining  USMC 
rotary-wing  squadrons  subject  to  the 
BRAC  reconunendations.  Unfortunately. 
MCAS  Camp  Pendleton  is  not  a 
reasonable  alternative  for  those 
additional  squadrons  because  of  severe 
geographic  l^nitaticns  on  the  size  of  the 
airfield-  It  cannot  physically 


accommodate  the  additional  fecilities 
that  would  be  required  for  basing  all  of 
the  west  coast  rotary-wing  squadrons. 
The  Santa  Margarita  River  bounds 
MCAS  to  the  east,  north  and  west.  Any 
additions  to  the  nmways  would  entail 
moving  the  Santa  Margarita  River. 
Riparian  areas  associated  with  the  Santa 
Margarita  River  support  nine  federally- 
listed  endangered  species,  including  the 
least  Bell's  vireo  and  southwestern 
willow  flycatcher.  Any  substantial 
modifications  to  the  Sianta  Margarita 
River  in  order  to  extend  the  runways 
would  eliminate  their  habitat  and 
significantly  impact  these  endangered 
species.  An  ancient  Indian  vill^e  is 
present  on  the  south  bank  of  the  Santa 
Margarita  River.  Preliminary 
archeological  information  obtained  from 
this  site  suggests  the  site  had  been 
continuously  inhabited  for  over  2.500 
years,  making  it  one  of  the  most 
important  ardieological  resources  in 
southern  California.  Any  runway 
extensions  would  traverse  this 
archeological  site. 

The  alternative  site  configurations 
aboard  MCAS  Camp  Pendleton  included 
Alternative  A.  Alternative  B.  and 
Alternative  C  Alternative  B  locates  the 
fuel  pits  to  the  northwestern  end  of  the 
air  facility  infrastructure  and  creates 
mitigable  impacts  to  biological 
resources.  Both  Alternatives  A  and  C 
would  locate  the  fiiel  pits  at  the 
southeastern  end  of  the  air  frKdlity 
infrastructure  and  would  create 
significant  impacts  to  the  historical/ 
cmtural  site  located  east  of  the  air 
fedlity  infrastructure.  After  a  systematic 
and  multi-disciplinary  evaluation. 
Alternative  B  was  chosen  to  be  the 
Preferred  Alternative,  providing  for 
more  efficient  air  operations  with  no 
impacts  to  sensitive  and  unique  cultural 
(historical  and  archeological)  resources. 

For  alternatives  that  were  initially 
identified  but  subsequently  eliminated 
from  detailed  study  based  on 
operational  requirements.  Council  on 
&ivironmental  Quality  regulations 
require  the  Departmoit  of  the  Navy  oidy 
to  discuss  briefly  the  reasons  for  their 
having  been  eliminated. 

For  the  reasons  summarized  below, 
all  of  the  potential  sites  except  Camp 
Pendleton  were  foimd  to  be 
unreasonable  alternatives  and 
consequently  were  eliminated  in  the  EIS 
process  from  detailed  study  and 
analysis.  Eliminating  unreasonable 
alternative  sites  allowed  the  Department 
of  the  Navy  to  focus  rigorously  upon 
reasonable  alternatives  at  the  Camp 
Pendleton  site. 

Potential  receiving  sites  for  the  assets 
to  be  realigned  from  MCAS  El  Toro  and 
MCAS  Tustin  were  initially  screened  on 
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the  basis  of  several  criteria:  (1) 
Realignment  reconimendatians 
approved  ^  the  President  and  accepted 
fay  Congress  in  BRAC  91. 93,  and  95;  (2) 
operational  reqiiirements;  (3) 
infrastructure  required  to  support  the 
realigned  assets;  (4)  personnel 
requirements;  and  (5)  military  value. 
Because  of  the  mission  of  the  squadrons 
involved,  considerable  weight  was 
placed  on  the  ability  of  a  site  to  provide 
aviation  support  of  ground  elements 
v^ile  maximizing  operational 
efBciency. 

To  achieve  the  economies  that  were 
basic  to  BRAC,  Marine  Corps  force 
structure  relies  on  the  location  of 
installations  to  form  interdependent, 
mutually  supporting  complexes  on  the 
East  Coast,  West  Coast,  and  in  the 
Pacific.  In  order  to  meet  operational  and 
mission  requirements,  the  selected 
receiving  site(s)  should  be  in  close 
proximity  to  the  established  regional 
complex.  MCAS  Tustin  is  located 
within  the  West  Coast  regional  complex 
Receiving  sites  for  the  rmligned  assets 
therefore  need  to  lie  within  the  West 
Coast  region.  The  Marine  Corps  regional 
complex  on  the  West  Coast  is  centered 
around  MCB  Camp  Pendleton,  CA. 
Since  collocation  of  helicopters  with  the 
ground  elements  that  the  helicopters 
support  maximJOTS  operational  and 
training  efficiencies,  locating  as  many 
helicopter  squadrons  at  the  centn  of  the 
regitmal  complex  (Camp  Pendleton)  is 
optimum. 

NAS  MUamar 

After  careful  consideration,  the 
Department  of  the  Navy  has  decided  to 
realign/convert  NAS  Miramar,  located 
approximately  35  air  route  miles  south 
of  MCAS/MCB  Camp  Pendleton,  to 
MCAS  Miramar.  Pursuant  to  this 
decision,  MCAS  Miramar  will  support  a 
mix  of  fixed-wing  and  rotary-wing 
aircraft  Medium  and  heavy  lift 
helicopters  based  at  Miramar  can  not 
train  with  the  troops,  equipment,  and 
attack  helicopters  already  at  Camp 
Pendleton  as  effectively  as  they  could  if 
located  at  Camp  Pendleton.  Moreover, 
the  Departmmt  of  the  Navy  has 
responded  to  commimity  concerns  at 
Miramar  by  committing  to  implement  a 
series  of  measures  to  mitigate  the  noise 
impacts  that  will  occur  frmn  rotary-wing 
aircraft  that  will  be  based  at  MCAS 
Miramar.  Adding  52  more  helicopters  to 
MCAS  Miramar.  when  there  araoth«r, 
operationally  preferable  sites,  would 
frustrate  these  mitigation  measures  and 
is  not  reasonable. 

NAF  El  Centra 

The  purpose  of  NAF  El  Centro  is  to 
support  transient  Department  of  the 


Navy  aircraft  that  come  to  the  region  to 
use  the  unique  and  varied  training 
ranges  in  Southern  California  and 
Western  Arizona.  The  h^  tempo  of 
existing  operations,  and  the  condition, 
availability,  and  qxiantity  of  its 
infrastructure  make  it  an  unreasonable 
alternative.  Medium  and  heavy  lift 
helicopters  based  at  El  Centro  caimot 
train  with  troops,  equipment,  and  attack 
helicopter  already  at  Camp  Pendleton  as 
effectively  as  they  could  if  located  at 
Camp  Pendleton.  The  distance  to  MCB 
Camp  Pendleton  is  108  air  route  miles, 
whidi  is  over  twice  the  normal  combat/ 
training  range  for  CH-46  heUcopters. 
The  extended  transits  between  El  Centro 
and  Camp  Pendleton  would  provide 
significantly  less  opportunity  for 
training  as  part  of  an  air-ground  team, 
and  would  increase  operation  and 
maintenance  associated  with  these 
aircraft.  The  base  was  constructed  in 
1943.  and  over  half  of  its  buildings  (by 
square  foot  of  footprint)  are  temporary 
or  semi-permanent  in  character,  many  of 
which  are  deteriorated.  There  are  a 
limited  number  of  hangars  and  even 
many  of  those  are  cuirenUy  categorized 
as  being  in  a  substandard  facilities 
condition.  The  maintenance  faciUties 
are  also  insufSdent  for  Marine  Corps 
requirements. 

NAS  North  Island 

NAS  North  Island,  located 
approximately  40  air  route  miles  from 
Camp  Pendleton,  is  not  a  feasible 
alternative  because  it  does  not  maximize 
opoational  efficiencies  or  meet 
operational  requirements.  Medium  and 
heavy  lift  helicopters  based  at  NAS 
North  Island  caimot  train  with  the 
troops,  equipment,  and  attack 
helicopters  already  at  Camp  Pendleton 
as  effectively  as  they  could  if  located  at 
Camp  Pendleton.  Also,  NAS  North 
Island  caimot  accommodate  Marine 
Corps  rotary-wing  operational 
requirements  due  to  its  location, 
existing  tempo  of  operations,  and  nature 
of  the  surrounding  property.  NAS  North 
Island  is  located  apprtndmately  one 
mile  bom  Lindbergh  Field  (the  major 
commercial  airport  in  San  Diego)  and  is 
adjacent  to  downtown  San  Diego  and 
the  City  of  Coronado.  Repetitive  training 
events  such  as  Touch  and  Go,  and 
(kound  Control  Approach  (CCA)  could 
not  be  efficiently  cmducted  due  to 
proximity  of  the  civilian  development. 
Computer  vehicle  traffic,  which  is 
already  congested  in  the  City  of 
Coronado,  would  be  further  impacted  by 
the  additicm  of  pOTsmmel  assigned  to 
off-base  housing. 


^4archARB 

Relocating  Marine  Corps  rotary-wing 
assets  from  MCAS  Tustin  to  March 
ARB,  an  Air  Force  reserve  facility 
approximately  35  air  route  miles  from  . 
Camp  Pendleton,  would  not  maximize 
operational  efficiency.  Medium  and 
heavy  lift  helicopters  based  at  March 
cannot  train  with  the  troops,  equipment, 
and  attack  helicopters  already  at  Camp 
Pendleton  as  effectively  as  they  could  if 
located  at  Camp  Pendleton.  Also,  as  the 
active  duty  component  at  March  ARB, 
the  Marine  Corps  would  become  the 
host  activity,  a  status  which  would 
require  additional  USMC  personnel  to 
perform  base  functions. 

6.  Implementation  of  the  Proposed 
Action 

Implementation  of'the  proposed 
action  at  Camp  Pendleton  includes  the 
addition  of  selected  aviation  assets, 
changes  to  aviation  operations,  and  the 
construction  of  necessary  facilities  to 
support  Marine  Corps  operations. 

A.  Addition  of  Aviation  Assets 

When  the  proposed  action  is 
complete,  four  CH-46E  heUcopter 
squadrons  (48  aircraft)  and  one 
detachment  of  CH-53E  helicopters  (four 
aircraft)  will  be  added  to  the  existing 
MCAS  Camp  Pendleton  loading 
(consisting  of  six  squadrons  totaling  160 
aircraft).  Since  one  of  the  existing  l^- 
1/AH-l  (27  light  attack/utihty  aircraft) 
squadrons  and  one  CH-46  (12  medium 
lift  heUcopters)  squadron  are  normally 
deployed,  the  loading  supported  by 
MCAS  Camp  Pmdleton  upon 
completion  of  this  action  is  projected  to 
be  iqiproximately  173  rotary-wing 
aircraft  and  approximately  3,900 
pers<mnel. 

B.  Changes  to  Aviation  Operations 

Implementation  of  the  proposed 
action  will  involve  changes  in  the 
aviation  operations  at  Camp  Pendleton. 
These  changes  will  include:  increased 
use  of  the  primary  runway,  decreased 
use  of  the  "right  grass"  for  skid- 
omfigured  helicopters,  increased  use 
(within  estabU^ed  restrictions)  of 
Temporary  Alternate  Landing  Area 
(TALA),  and  increased  use  of  Red  Beach 
VSTOL  and  LHA  pads. 

C  Construction  of  Facilities 

Implementation  of  the  proposed 
action  will  result  in  MCAS  Camp 
Pmdleton  being  configured  to 
accommodate  three  of  the  four  assigned 
CH-46  (medium  lift)  squadrons  at  any 
time,  with  the  fourth  on  deployment 
Implementation  of  the  proposed  action 
wiU  involve  a  recon^uration  and 
expansion  of  existing  aircraft  aprons 
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and  jMivements.  flightline  facilities,  and 
associated  support  facilities  to  meet 
USMC  requirements.  Tbe  potential  for 
expansion  to  simultaneously 
accommodate  all  four  CH-46  squadrons 
on  a  long-term  basis  has  been  identified 
as  a  possibility  in  the  future.  Any 
proposal  to  routinely  house  and  operate 
four  CH-46  squadrons  simultaneously 
will  be  subjected  to  further  NEPA 
analysis. 

The  action  now  under  consideration 
would  include  the  following 
construction  and  reconfiguration  of 
assets  at  the  MCAS: 

•  Expansion  of  aircraft  parking  apron 
to  within  500  feet  of  the  runway 
centerline. 

•  Relocation  and  ccmsolidation  of 
aircraft  fueling  operations  northwest  of 
the  runway  with  eight  refueling  points 
and  one  stacking  lane  to  acctHnmodate 
waiting  aircraft. 

•  Construction  of  a  compass 
calibration  pad,  water  well,  crash  crew 
"hot  spot"  facility,  and  connecting 
taxiways  to  replace  the  fedlities 
displaced  by  runway  apron  expansion. 

•  Partial  elimination  of  the  existing 
"right  grass"  area,  currently  being 
utilized  for  helicopter  training,  due  to 
construction  of  new  facilities  in  that 
area. 

•  Construction  of  a  concrete  pad  for 
siting  of  Marine  Air  Control  Squadron 
(MACS-1.  Det  A)  expeditionary  radar 
gear. 

•  Construction  of  maintenance 
hangan  and  centralized  hazardous 
material  support  facilities  along  the 
southeast  side  of  the  flightline  to 
support  the  relocating  squadrons. 

•  Expansion  ofthe  existing  Marine 
Aviation  Logistics  Squadron  (MALS) 
aircraft  maintenance  complex  in  order 
to  accommodate  CH-46E  helicopters. 

•  Expansion  of  supply  functions, 
including  construction  of  a  warehouse 
and  concrete  pads  with  supporting 
utilities  for  35  maintenance  vans. 

•  Relocation  and  expansion  of  the 
aircraft  buJk  fuel  storage  facility  as  well 
as  the  fiiel  truck  paricing/loading  area 
and  fill  stand  southwest  of  the  runway. 

•  Expansion  of  administration  and 
training-related  facilities  to 
accommodate  the  additional  personnel. 

•  Modification  to  the  engine  test  ceU 
and  expansion  of  the  armory. 

•  Construction  and  modification  of 
roads,  parking  lots,  utilities  and  support 
buildings. 

In  addition  to  the  fodlities  proposed 
at  the  MCAS,  the  proposed  action 
would  require  new  construction  in  Area 
24  on  MCX  Camp  Pendleton,  including 
Bachelor  Enlisted  Quarten  (BEQ's)  with 
administrative  spaces,  and  a  physical 
fitness  biulding  in  order  to 


accommodate  additional  on-base 
enlisted  personnel,  llie  proposed  action 
would  also  require  the  construction  of  a 
Tactical  Air  Navigation  (TACAN) 
facility  in  Area  32  on  MCB  Camp 
Pendleton,  adjacent  to  Building  32942. 
A  TACAN  is  primarily  a  military  short- 
range  (200  mile)  navigational  aid.  which 
would  house  ultra  hi^  frequency  (UHF) 
transmitting  equipment.  A  TACAN 
provides  omni-directional  azimuth  and 
distance  information  to  aircraft  in  flight. 

7.  EnTimimental  Consequences 

Environmental  impacts  on  the 
following  resources  were  analyzed  in 
the  EIS:  Geology  and  soils,  air  quality, 
hydrology  and  water  quality,  biological 
resources,  cultural  resources,  visual 
resources,  land  use,  public  health  and 
safety,  hazardous  materials  and  wastes, 
aircraft  operations,  noise,  transportation 
and  circiilation,  sodo-economics.  and 
community  services  and  utilities.  The 
impacts  analyzed  in  the  EIS  are  grouped 
according  to  their  degree  of  significance: 
residual  significant  impacts  (tn^ 
which  cannot  be  mitigated  below  the 
threshold  of  significance);  impacts 
mitigated  below  the  threshold  of 
significance;  and  impacts  that  are  not 
significant.  As  discussed  below,  the 
Marine  Corps  will  implement  a  number 
of  mitigative  measures  to  avoid  or 
minimize  environmental  harm  bom  the 
proposed  action. 

A.  Residual  Significant  Impacts 

There  will  be  no  significant 
environmental  impacts  after  the 
mitigation  measures  described  in  the 
FEIS  are  implemented. 

B.  Impacts  Mitigated  Below  Threshold 
of  Significance 

Geology  and  Soils 

As  discussed  in  the  FEIS,  the 
proposed  action  will  include 
incorporating  appropriate  erosion 
control  measures  and  proper  excavation 
techniques  to  ensure  protection  of  soil 
resources.  The  proposed  action  will  not 
affect  geologic  resources  as  the  facilities 
will  be  designed  to  reduce  the  potential 
for  land  slides  and  other  adverse 
geologic  activities.  No  significant 
impacts  to  soil  will  occur  as  a  result  of 
implementing  the  proposed  action. 

Hydrology 

The  MCAS  facilities  associated  with 
the  proposed  action  would  be  situated 
within  the  100-year  flood  plain  ofthe 
Santa  Margarita  River  with  the 
exception  ofthe  Area  24  and  32 
construction.  Although  a  temporary 
levee  exists  along  the  northern 
boundary  of  the  MCAS,  the  air  station 
is  inadequately  protected  bam  flood 


hazards  and  impacts  due  to  flooding 
would  be  significant.  To  reduce  the 
potential  for  flooding  at  the  Air  Station, 
a  construction  project  has  been 
proposed  for  fiscal  year  1998.  The 
project  will  construct  a  levee  along  the 
northern  boimdary  of  the  MCAS  to 
protect  facilities  from  a  100-year  flood. 
Separate  NEPA  documentation  is  being 

!>repared  for  this  project.  The  proposed 
evee  project  is  needed  regardless  of  the 
prop(wed  realignment  action,  and  is 
functionally  independent  ofthe 
proposed  realignment  action.  Under  the 
proposed  realignment  action,  the  bulk 
fuel  farm  and  me  hazardoiis  material 
facility  will  be  elevated  by  constructing 
them  on  fill  material  to  reduce  their 
susceptibility  to  impacts  from  flooding. 
The  proposed  realignment  of  helicopter 
squadrons  has  been  reviewed  in 
accordance  with  Executive  Order  11988 
and  has  been  found  to  be  the  only 
practicable  alternative  for  meeting 
mission  requirements.  The  proposed 
action  and  other  planned  construction 
have  incorporated  accepted  flood 
protection  measiues  to  the  extent 
practicable. 

Water  Quality 

Surface  watere  with  in  the  Santa 
Margarita  EUver  and  its  coastal  estuary 
have  been  designated  by  the  San  Diego 
Regional  Water  Quality  Control  Board 
(SDRWQCB  [1995])  as  having  beneficial 
uses,  which  include  municipal  and 
domestic  supply,  agricultural  and 
industrial  supply,  contact  and  non- 
contact  recreation,  warm  and  cold  fiesh 
water  habitats,  wildlife  habitat  and 
preservation  of  rare  and  endangered 
species.  The  proposed  action  would 
result  in  increased  pavement  and  storm 
water  runoff.  Construction-related 
activities  such  as  clearing,  grading,  and 
excavation  often  result  in  the  potential 
for  fuels,  oil,  grease,  and  sediment  to  be 
carried  in  storm  vntet  runoff  to  nea^tby 
surface  watera.  In  addition,  operation  of 
aircraft  and  other  equipment,  as  well  as 
fueling  procedures  sudi  as  those 
associated  with  the  proposed  facilities, 
typically  result  in  the  release  of  fuels, 
oils  and  solvents,  and  other  compounds 
onto  paved  surfaces. 

The  potential  release  of  these 
materials  into  the  adjacent  Santa 
Margarita  River,  either  directly  during  a 
large  spill,  or  indirectly  from  small 
releases  via  storm  water  nmoff, 
represents  a  potentially  significant 
impact  on  water  quality.  Discharge  of 
contaminated  surface  water  to  the  Santa 
Margarita  River  can  potentially  impact 
groundwater  quality  via  recharge  of 
groundwater  through  the  highly 
permeable  river  alluvium.  To  reduce 
impacts  on  siuface  water  quality  bom 
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constructicm-related  and  operational 
activities  to  an  acceptable  level,  the 
Marine  Corps  will:  (1)  Obtain  coverage 
under  the  State  of  CaUfomia  General 
Construction  Activity  Storm  Water 
Permit  to  identify  the  sources  of 
sediment  and  other  pollutants  that  affect 
the  quality  of  storm  water  discharges 
and  to  identify  the  measiues  to  reduce 
sediment  and  other  pollutants  in  stoim 
water  discharges;  (2)  implement 
standard  construction  best  management 
practices  including  use  of  silt  barriers 
and  vegetative  cover  to  provide  erosion 
control;  (3)  locate  all  hazardoiis  material 
and  waste  storage  areas  within 
containment  structiues;  (4)  design 
pavement  areas  to  prevent  fuel  spills  or 
runoff  from  directly  entering  natxual 
drainage  features;  (5)  direct  storm  water 
discharge  to  concrete  channels  or  swales 
that  provide  a  single  point  of  discharge 
for  non-point  source  storm  water  runoff 
from  the  developed  portions  of  the  air 
station.  Oil/water  separators  will  be 
constructed  to  remove  the  "first  flush" 
(approximately  the  first  20  minutes  of  a 
storm  event)  of  petroleum,  oil  and 
lubricant  residue  bom  the  storm  water 
prior  to  release  into  the  Santa  Margarita 
Riyer  watershed;  (6)  connect  hangar 
trench  drains  to  four  30,000  gallon 
.  holding  tanks  for  containment  of  the 
emergency  Aqueous  Film  Forming 
Foam  (AITF)  fire  suppression  system 
discharges;  (7)  ensure  all  discharges  to 
natural  drainages  will  comply  with 
Section  402  of  the  Clean  Water  Act. 
requiremmts  for  storm  water 
discharges;  and  (8)  update  the  MCAS/ 
MCB  Camp  Pendleton  Oil  and 
Hazardous  Substances  Spill 
Contingency  Plan,  as  well  as  the  Spill 
Prevention  Control  and  Coimter- 
measures  (SPCC)  and  the  Storm  Water 
Pollution  Prevention  Plan  (SWPPP)  as 
required  under  the  Resource 
Conservatirai  and  Recovery  Act  (RCRA) 
and  the  Clean  Water  Act,  to  provide  for 
specific  measures  in  the  event  of  a  spill. 

The  EPA,  in  a  comment  on  the  FEIS. 
requested  corroboration  from  the 
Regional  Water  Quality  Control  Board 
(RWQCB)  that  proposed  mitigation 
measures  were  adequate  to  ensure 
compliance  with  the  Dean  Water  Act 
While  the  RWQCB  did  not  provide 
conunento  on  the  FEIS.  the  RWQCB  has 
reviewed  the  mitigation  measures  as 
part  of  the  state  water  quality 
certification  process  under  section  401 
of  Clean  Water  Act.  (The  cotification 
process  under  Section  401  is  part  of  the 
permit  process  under  Section  404  of  the 
Clean  Water  Act.)  Conditions  identified 
in  the  water  quality  certificate  will  be 
included  in  the  404  permit  issued  under 


the  Clean  Water  Act  The  Marine  Corps 
will  comply  with  Uiose  conditions. 

As  discussed  in  the  FEIS.  appropriate 
measures  will  be  implemented  to  ensure 
that  the  potential  for  release  of  fuels  is 
minimized.  The  installation  spill 
response  plan  will  be  updated  to  cover 
the  new  facilities.  No  significant 
impacts  to  Mrater  quality  will  occur  as  a 
result  of  implementing  the  proposed 
action  with  the  proposed  mitigation 
measures  in  place. 

The  proposed  action  will  result  in 
additional  withdrawals  of  groundwater 
from  the  San  Margarita  groimdwater 
basin  because  of  an  increase  in  military 
personnel  and  operational  facilities.  The 
historical  and  current  pumping  rate  of 
this  groundwater  basin  totals 
approximately  6,065  acre-feet  per  year 
(AFY).  Safe  yield  for  the  Santa  Margarita 
groundwater  basin  is  estimated  to  be 
7,650  AFY.  Implementation  of  the 
proposed  action  could  result  in  an 
overdraft  of  the  aquifer,  which  would  be 
a  significant  impact.  To  reduce 
significant  impacts  on  groimdwater 
supply  to  an  acceptable  level,  the 
Marine  Corps  will:  (1)  Limit 
groimdwater  withdrawals  from  the 
aquifer  contained  within  the  Santa 
Margarita  River  watershed  to 
established  safe  yield  (7,650  AFY);  (2) 
continue  to  implement  water 
conservation  measures;  and  (3)  ctmtinue 
groundwater  monitoring  in  all  drainages 
where  groimdwater  is  extracted. 

Biology 

The  Department  of  the  Navy  has 
carefully  studied  the  potential  impacts 
of  the  proposed  action  on  endangered 
s]}edes  and  wetlands  and  in 
consultation  with  the  requisite  agencies, 
has  developed  and  will  implement 
appropriate  measures  to  protect  these 
sensitive  resources.  The  U.S.  Fish  and 
Wildlife  Service  (USFWS)  has  been 
formally  consulted  during  the 
preparation  of  the  EIS.  Based  upon 
consulution  with  the  USFWS,  three 
federally-listed  endangered/threatened 
species  were  identified  as  present  on 
MCAS  Camp  Pendleton.  The 
endangered  species  that  are  included 
are  the  Cahfomia  gnatcatcher 
(gnatcatcher),  the  least  Bell's  viieo,  and 
the  southwestern  willow  flycatcher.  The 
Department  of  the  Navy  prepared  a 
Biological  Assessment  on  these  three 
species  and  other  biological  resources. 
Information  provided  to  USFWS  in  the 
Biological  Assessment  is  summarized  in 
the  DEIS  and  the  FEIS.  Specifically,  the 
DEIS  and  the  FEIS  discussed  the 
existing  omdition  of  these  threatened 
and  endangered  species  as  well  as  other 
sensitive  species  and  their  habitat  in 
considerable  detail.  The  DEIS  and  FEIS 


idmtified  the  impacts  associated  with 
the  proposed  action  and  discussed 
mitigation  measures  that  would  reduce 
the  potential  for  adverse  impacts  on  the 
threatened  and  endangoed  species  and 
their  habitat. 

The  results  of  this  consultation  are 
provided  in  the  USFWS  Biological 
Opinion  l-ft-O5-F-02.  Programmatic 
Activities  and  conservation  Plans  in  ' 
Riparian  and  Estuarine/Beach 
Ecosystems  on  Marine  Corps  Base  Camp 
Pendleton,  dated  October  30, 1995.  The 
Biological  Opinion  states  that  the 
proposed  action  will  not  jeopardize  the 
existence  of  listed  species.  Ilie  Marine 
Corps  will  comply  with  all  terms  and 
conditions  of  the  Biological  Opinion. 
The  Biological  Opinion  includes  an 
Incidental  Take  Statement  with 
reasonable  and  prudent  measures  to 
minimize  impacts  on  the  species  of 
concern.  The  Marine  Corps  will  comply 
with  these  measures. 

As  a  result  of  the  environmental 
review  conducted  in  conjunction  with 
the  Marine  Corps'  application  for  a 
permit  under  section  404  of  the  Clean 
Water  Act,  the  U.S.  Army  Corps  of 
Engineers  (ACOE)  has  said  that  it  will 
place  conditions  on  dredge  and  fill 
aspects  of  the  proposed  action.  Those 
conditions  resulted  in  a  slight  decrease 
in  the  amount  of  wetlands  that  would  be 
impacted.  Under  the  conditions 
imposed  in  the  Qean  Water  Act  permit, 
the  proposed  action  wiU  result  in 
permanent  loss  of  approximately  9.5'~ 
acres  of  wetlands.  Additionally, 
approximately  5.0  acres  of  wetlands  and 
waters  would  be  temporarily  impacted 
by  implementation  of  a  100  foot  wide 
edge  efiisct  around  the  fuel  points.  The 
Marine  Corps  has  determined  that  the 
proposed  project  would  indirectly 
impact  approximately  15  acres  of 
endangered  species  habitat  through 
development,  construction,  and  habitat 
fragmentation.  An  undetermined 
amount  of  additional  wetlands  and 
waters  adjacent  to  the  proposed  project 
site  would  be  indirectly  impacted  by 
noise,  helicopter  downwash,  and 
human  activity  at  the  fueling  point. 
These  direct  and  indirect  impacts  may 
be  significant  if  immit^ated. 

Consistent  with  the  Department  of  the 
Navy's  policy  for  "no  net  loss"  of 
wetlands  functions  and  values,  as  part 
of  the  Clean  Water  Act  Section  404 
Permit  process,  the  Marine  Corps  will 
mitigate  direct  impacts  to  wetlands  and 
waters  of  the  U.S.  by  carrying-out 
restoration.  Also,  the  Marine  Corps  will 
conduct  exotic  weed  control  as  part  of 
its  mitigation  for  indirect  impacts.  This 
mitigation  measure  was  subject  to 
public  review,  and  approval  by  the 
ACOE  as  part  of  the  Clean  Water  Act 
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permitting  process.  No  construction 
activities  will  occur  in  wetland  areas 
until  the  pmnit  from  the  AOOE  is 
received.  The  Marine  Corps  will  comply 
with  all  the  terms  and  conditions  of  the 
permit. 

As  set  forth  in  the  Biological  Opinion, 
the  Marine  Corps  will  minimize  impacts 
to  existing  wetlands  during  construction 
by  implementing  the  following 
measures:  (1)  Delineating  wetland 
boundaries  on  contractor  drawings  and 
flagging  the  site  to  prevent  impacts  to 
habitat  outside  project  boundaries;  (2) 
taking  erosion  and  sediment  transport 
control  measures  (e.g.  sediments  basins, 
hay  bales,  silt  fences,  etc.);  (3)  staging 
construction  equipment  at  least  100  feet 
from  wetlands;  (4)  minimization  of  dust 
from  construction  activities;  (5) 
revegetation  of  temporarily  impacted 
areas;  and  (6)  education  of  construction 
workers  with  regard  to  wetland  habitats 
and  their  sensitivity.  Biological 
monitoring  during  construction  shall 
occur  in  areas  adjacent  to  the  Santa 
Margarita  River  Basin. 

The  federally  endangered  least  Bell's 
vireo  and  southwestern  willow 
flycatcher  occupy  the  wetland  habitats 
of  the  Santa  Margarita  River  that 
surround  the  Air  Station  on  two  sides. 
The  federally  threatened  California 
gnatcatcber  occupy  coastal  sage  scrub 
habitat  in  the  vicinity  of  the  Santa 
Margarita  River.  Annual  surveys  at  the 
MCAS  indicate  that  the  presence  of 
helicopter  activity  has  not  precluded  a 
substantial  increase  in  the  least  Bell's 
vireo  population  within  the  Santa 
Margarita  River  drainage  since  1981  , 
(USFWS  1995  Biological  Opinion  1-6- 
95-F-02).  Nesting  has  occurred  in 
habitat  adjacent  to  the  Air  Station  every 
year  since  survey  data  has  been 
collected.  Annual  siuvey  maps  indicate 
that  the  heaviest  concentration  of  the 
nesting  least  Bell's  vireo  appear  to  be 
influenced  by  the  quality  of  riparian 
habitat  rather  than  distance  to  the 
MCAS.  The  proposed  action  may  result 
in  indirect  noise  impacts  on  these 
species.  The  Marine  Corps  is  conducting 
on-going  monitoring  of  the  effects  of 
helicopter  flights  between  300  and  500 
ft  ACL  in  the  adjacent  habitat. 
Mitigation  measures  described  in  the 
Terms  k  Conditions  of  the  Biological 
Opinion  are  designed  to  reduce  impacts 
to  an  acceptable  level. 

No  mitigation  for  biological  impacts 
are  required  in  Areas  24  and  32.  Area 
24  is  a  "disturbed"  area,  and  Area  32, 
an  Upland  Area,  was  surveyed  for  the 
Pocket  Mouse  and  the  California 
gnatcatcher,  and  found  to  be  devoid  of 
those  species. 


Cultural  Resources 

In  accordance  with  36  CFR  Part  800, 
regulations  implementing  Section  106  of 
the  National  Historic  Preservation  Act, 
three  cultural  sites  were  evaluated  for 
eligibility  for  inclusion  in  the  National 
Register  of  Historic  Places  (NRHP).  Only 
one  site,  CA-SDi-10156/12599/H,  was 
determined  to  be  eligible.  The  State 
Historic  Preservation  OfBcer  agrees  with 
this  determination.  Similarly,  the  State 
Historic  Preservation  OfBcer  has 
concurred  in  the  determination  that  the 
proposed  action  will  not  affect  this  or 
any  other  historic  properties.  Therefore, 
due  to  avoidance,  the  proposed 
realignment  of  MCAS  Camp  Pendleton 
will  not  significantly  impact  cultural 
resources  listed  or  determined  eligible 
for  listing  on  the  National  Register  of 
Historic  Places. 

As  there  are  no  cultural  resources 
recorded  within  the  limits  of 
construction  for  the  proposed  action,  no 
direct  impacts  to  known  cultural 
resources  will  occur.  However,  one 
extensive  archaeological  site,  CA-SDi- 
10156/12599/H,  is  located  near  the 
limits  of  the  proposed  action  and  is 
associated  with  the  Santa  Margarita 
Ranch  House  complex,  a  site  listed  on 
the  National  Register  of  Historic  Places. 
Therefore,  significant  indirect  impacts 
form  the  proposed  action  could  occur  if 
measures  to  protect  the  site  during 
construction  are  not  implemented.  To 
reduce  potentially  significant  indirect 
impacts  on  cultural  resources  to  below 
the  threshold  of  significance,  the  Marine 
Corps  will:  (1)  Prior  to  commencement 
of  construction  activities,  protect  (by 
fencing  or  other  means)  portions  of  site 
CA-SDi-10156/12599/H  outside  of  the 
project  area  from  potential  incidental 
construction-related  impacts;  and  (2) 
pursuant  to  36  CFR  800.11,  if  any 
archaeological  resources  are  discovered 
during  project  grading  or  construction, 
halt  all  activities  in  that  particular 
location  until  an  archaeologist  is 
notified  and  the  resources  assessed.  The 
archaeologist  will  establish  procedures 
for  redirecting  or  halting  work  to  permit 
the  sampling,  identification  and 
evaluation  of  previously  unidentified 
archaeological  resources. 

Aircraft  Operations 

Aircraft  operations  for  the  proposed 
action  would  result  in  a  significant 
increase  in  the  use  of  runways, 
established  military  airspace,  and 
military  flight  tracks.  The  Marine  Corps 
will  mitigate  these  impacts  to  an 
acceptable  level  by  using  as  necessary 
the  following  measures:  (1)  Scheduling 
training  other  than  during  morning  peak 
times.  (2)  scheduling  block  training 


times,  (3)  utilizing  the  Red  Beach  area, 
and  (4)  utilizing  the  Temporary 
Alternate  Landing  Area  (TALA). 

C.  Impacts  That  Are  Not  Significant 

Air  Quality 

The  San  Diego  Air  Basin  is  federally 
classified  as  a  serious  ozone  non- 
attaiiunent  area  and  a  moderate  carbon 
monoxide  (CO)  non-attainment  area. 
Pursuant  to  Section  176(c)  of  the  Clean 
Air  Act,  US  EPA  promulgated  a  final 
rule  "Determining  Conformity  of 
General  Federal  Actions  to  State  or 
Federal  Implementation  Plans"  (General 
Conformity  rule),  58  Fed.  Reg.  63214 
(Nov  30, 1993)  (40  C.F.R.  Parts  51  and 
93).  A  conformity  applicability  analysis 
of  the  air  emissions  associated  with  the 
proposed  action  was  conducted.  The 
conformity  applicability  analysis 
determined  that  air  emissions  associated 
with  the  proposed  action  (reduced  by 
the  amoimt  of  emissions  associated  with 
the  departing  Marine  Corps  aircraft)  are: 
(1)  Below  de  minimis  levels  (i.e..  the  net 
changes  in  emissions  of  criteria 
pollutants  do  not  exceed  threshold 
levels  established  in  the  General 
Conformity  Rule);  and,  (2)  not  regionally 
significant  (they  do  not  exceed  10%  of 
the  San  Diego  Air  Basin's  total 
emissions  inventory  for  any  appUcable 
criteria  pollutant).  Consequently,  the 
proposed  action  is  not  subject  to  the 
General  Conformity  Rule.  (FEIS,  §4.2 
and  FEIS  Appendix  B) 

In  conductmg  a  conformity 
applicability  analysis  for  the  proposed 
action,  the  Department  of  the  Navy 
selected  1990  as  the  most  appropriate 
year  to  reflect  Marine  Corps  aircraft 
operations  and  activities  at  MCAS  Camp 
Pendleton  as  a  fully  operational  Air 
Station  in  normal  circumstances.  As 
such.  1990  was  used  as  a  basis  to 
calculate  emissions  increases  and 
decreases  caused  by  the  proposed 
action;  i.e.,  the  "net"  emissions 
considering  all  incoming  and  outgoing 
direct  and  indirect  emissions.  The 
"netting"  of  emissions  in  this  maimer 
appropriately  accounts  for  the  total 
direct  and  indirect  emissions  associated 
with  the  proposed  action  and  is  in 
accordance  with  provisions  of  the 
General  Conformity  Rule.  The 
Department  of  the  Navy's  use  of  1990  to 
analyze  net  emissions  is  also  consistent 
with  the  San  Diego  Air  Pollution 
Control  District's  (APCD)  use  of  1990  for 
determining  emissions  inventories. 
Even  thoug^  total  operations  dropped  in 
1990  &x>m  previous  years'  totals  due  to 
deployments  for  Operation  Desert 
Shield  and  Storm,  a  comparison  of 
yearly  level  of  operations  for  yean  when 
the  OV-10  aircraft  was  still  operational 
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reveals  that  1990  is  a  representative  year 
for  calciilatiiig  pre-BRAC  operations  and 
emissions. 

I  took  a  hard  look  at  the  Department 
of  the  Navy's  method  for  estimating  air 
emissions  and  the  supporting  data.  The 
Department  of  the  Navy's  method  for 
calculating  aircraft  emissions  applies 
the  following  elements:  number  of 
aircraft  operations;  type  or  mode  of 
operation  (power  setting);  number  and 
type  of  aircraft  engines  per  aircraft;  time 
in  mode;  and,  corresponding  emission 
factors.  "The  emission  factors  were 
obtained  from  studies  conducted  by  the 
Navy  Aircraft  Environmental  Support 
Office  (AESO)  that  are  referenced  in  the 
EPA  "Compilation  of  Air  Pollutant 
Emission  Factors  (AP-42)." 

hi  summary,  the  Department  of  the 
Navy  has  conducted  a  thorough  review 
of  the  data  and  methods  used  to  analyze- 


whether  the  requirement  for  a 
conformity  determination  applies  to  this 
proposed  action.  My  review  of  the 
record  indicates  that  the  proposed 
realignment  of  MCAS  Camp  Pendleton 
represents  a  net  decrease  in  the  total 
emissions  of  those  air  pollutants  for 
which  the  San  Diego  area  is  in 
nonattainment.  During  the  most  recent 
review  done  in  preparation  for  making 
this  Record  of  I>ecision,  however,  the 
Department  of  the  Navy  has  accounted 
for  a  niunber  of  changed  drciunstances. 
Some  of  these  changes,  sucbas  shifts  in 
projected  construction  schedules  and 
delays  in  the  migration  of  the  realigning 
aircraft,  resulted  from  delays  in  the  EIS 
process.  As  a  resiUt,  some  of  the  data 
and  dates  in  the  conformity 
apphcabiUty  analysis  as  summarized  in 
the  FEIS  have  cluuiged.  The  Marine 


Corps  carefully  recalculated  its  emission 
estimates  for  the  proposed  action's 
conformity  applicabiUty  analysis  to 
reflect  these  changes  and  other 
refinements  of  data.  These 
'recalculations  demonstrate  that  the  net 
emissions  from  the  proposed  action 
remain  below  de  minimis  levels.  Some 
of  the  changes  of  note  in  the 
appUcability  analysis  include  using  an 
on-site  batch  concrete  plant  at  MCAS 
Camp  Pendleton  during  construction 
and  defering  the  construction  of  the  hot 
refueling  pits  from  1997  to  1998.  Data 
refinements  included  correcting  some 
emission  factors  and  hours  of  operations 
for  equipment  and  aircraft.  These 
changes  and  refinements  indicate  that 
emissions  from  the  prop>osed  action  will 
remain  below  de  minimis  levels,  as 
shown  in  the  table  below. 


Annual  net  emissions  (as  compared  to  1990) 


Emission  rates  (tons  per  year) 


NOx 


CO 


ROQ/HC 


1997  Net  Emissibns 

1998  Net  Emissions 

1999  Net  Emissions 

2000  Net  Emissions 

De  minimis  threshold  level 


38 
-27 
13 
10 
50 


-619 
—695 
-243 
-287 
100 


-18 

-28 

20 

17 

SO 


Visual  Resources 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  on  the  visual 
resources. 

Land  Use 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  result  in  the 
change  of  any  off-base  land  use 
designation,  and  therefore  will  not  have 
any  significant  impacts  on  the  land  use 
of  developed  areas. 

Public  Health  and  Safety 

As  discvissed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  on  the  local  or 
regional  pubUc  health  and  safety. 

Hazardous  Material  and  Wastes 

As  discussed  in  the  FEIS,  the 
proposed  action  wiU  not  have  any 
significant  impacts  on  the  life  cycle 
(prociuvment,  storage,  use,  through 
disposal)  of  hazardous  materials  or 
wastes. 

Socioeconomics 

As  discussed  in  the  FEIS,  the 
proposed  action  will  not  have  any 
significant  impacts  on  the  local  or 
regional  sodo-economics.  In 
compUance  with  Executive  Order 
12898,  an  analysis  was  conducted  to 
determine  if  minority  or  low-income 


populations  woiild  suffer 
disproportionate  environmental  impacts 
as  a  result  of  the  proposed  action.  It  was 
determined  that  these  populations 
would  not  suffer  disproportionate 
impacts. 

Noise 

The  FEIS  carefully  analyzed  the  issue 
of  noise,  recognizing  that  some  members 
of  the  public  are  concerned  about  noise 
that  would  be  generated  by  additional 
heUcopter  operations  at  MCAS  Camp 
Pendleton. 

Noise  impacts  were  assessed  using  the 
State  of  CaUfomia's  standard,  the 
Community  Noise  Equivalent  Level 
(CNEL),  expressed  in  units  of  decibel 
(dB).  The  State  of  California's  Title  21, 
Subchapter  6,  Section  5006  states:  "The 
level  of  noise  acceptable  to  a  reasonable 
person  residing  in  the  vicinity  of  an 
airport  is  estabUshed  as  a  community 
noise  equivalent  level  (CNEL)  value  of 
65  dB  for  purposes  of  these  regidations. 
This  criterion  level  has  been  diosen  for 
reasonable  persons  residing  in  urban 
residential  areas  where  houses  are  of 
typical  California  construction  and  may 
have  windows  partially  open.  It  has 
been  selected  with  reference  to  speech, 
sleep  and  community  reaction."  Section 
5014  describes  the  land  use  that  are 
incompatible  within  the  noise  impact 
boundaries.  Jt  provides  that  noise 


exposure  levels  less  than  65  dB  are 
generally  compatible  for  noise  sensitive 
land  uses,  including  residential  areas 
and  schools.  The  aircraft  operations- 
related  noise  analysis  is  based  on  data 
presented  in  the  "Aircraft  Noise  Study 
for  Marine  Corps  Air  Station,  Camp 
Pendleton,  CA"  (NAVFACENGCOM 
1995).  The  aircraft  noise  study  utilized 
aircraft  operations  data  from  die  Naval 
Aviation  Simulation  Model  (NASMOD) 
report.  Noise  contoura  defining  the  areas 
of  impact  in  5  dB  increment  were 
developed  using  the  NOISEMAP  model 
and  projected  operational  tempo  data. 
The  analysis  considered  the  existing  six 
squadrons,  with  one  deployed,  and  the 
addition  of  four  squadrons  and  the 
detachment  of  four  heUcopters. 

Although  the  standard  for  significance 
is  65  dB,  the  noise  contours  as  low  as 
60  dB  CNEL  associated  with  the 
proposed  action  will  remain  entirely 
contained  within  the  base  boimdaries  of 
MCB  Camp  Pendleton.  The  average 
annual  day  60-65  dB  CNEL  noise 
contour  woidd  increase  by 
approximately  564  acres,  while  the  total 
acreage  increase  within  the  65-70  dB 
CNEL  noise  contour  would  be  141  acres. 
No  additional  on-base  sensitive  noise 
receptore  will  be  contained  within  the 
new  65-70  dB  noise  contour.  Most 
notable  is  the  increase  in  area  of  the  60- 
65  dB  CNEL  noise  contour  by  about  42 
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percent  (or  from  1,339  to  1,903  acres). 
This  increase  is  attributed  to  the  large 
increase  in  Ground  Control  Approadi 
(GCA)  pattern  operations,  the  use  of  the 
pattern  during  evening  and  nighttime 
hours  (when  larger  weighting  factors  are 
used  to  compensate  for  quieter 
backgroimd  noise,  resulting  in  larger 
noise  contours  than  would  be  created  by 
daytime  flights),  and  a  significant 
increase  in  arrivals  using  the  North 
initial  approach  route.  Similarly,  there 
is  a  major  projected  increase  in  aircraft 
departures  and  arrivals,  causing  the  60- 
65  dB  CNEL  noise  contour  to  extend  • 
farther  southwest.  The  remaining 
increase  in  the  60-65  noise  contour  is 
consistent  with  increased  operations  for 
most  departures,  arrivals,  and  pattern 
operations. 

In  addition,  two  off-base  locations, 
located  in  the  town  of  Fallbrook,  were 
identified  as  potential  noise  sensitive 
receptors  (the  intersection  of  Mission 
Road  and  Industrial  Way,  and  the 
Fallbrook  Union  High  School).  Under 
the  proposed  action,  the  intersection  of 
Mission  Road  and  Industrial  Way 
(currently  46  dB  CNEL),  and  the 
Fallbrook  Union  High  School  (currently 
38  dB  CNEL)  will  be  exposed  to  sound 
level  increases  of  5  dB  at  the 
intersection,  and  6  dB  at  the  High 
School,  during  an  average  annual  day. 
These  increases  and  resulting  noise 
levels  are  compatible  with  the 
estabUshed  noise  impact  standards 
contained  within  the  State  of  California 
Regulations  (Title  21)  for  these  land 
uses. 

The  Marine  Corps  will  continue  to 
examine  operations  for  ways  to  further 
reduce  noise  impacts  on  communities 
subject  to  routine  overflight  of  MCAS 
Camp  Pendleton  aircraft.  The  MCB 
Camp  Pendleton  Community  Plans  and 
Liaison  (CP&L)  Office  will  continue  to 
coordinate  efforts  with  the  local 
community  by  working  with  community 
leaders,  local  elected  officials  and 
professional  staffs  through  established 
community  relations  and  local 
government  processes,  e.g.,  the 
Fallbrook  Ad  Hoc  Committee,  to  ensure 
that  the  concerns  of  local  communities 
regarding  Marine  Corps  operations  will 
be  taken  into  consideration. 

Construction  noise  associated  with 
the  proposed  action  would  raise 
ambient  noise  levels  in  the  vicinity  of 
individual  construction  sites.  Noise 
levels  produced  by  typical  construction 
equipment  (e.g.  heavy  trucks,  loaders, 
backhoes,  cranes,  and  assorted 
pneumatic  and  diesel  equipment)  are  of 
the  same  intensity  as  the  75-80  db 
CNEL  noise  contour  created  by  aircraft 
operations.  Impacts  due  to  noise 
produced  by  construction  equipment 


will  be  temporary,  and  although  audible 
in  the  immediate  vicinity,  will  not  occur 
outside  of  the  MCAS/MCB  area  of 
construction  and  will  not  increase  noise 
levels  beyond  the  MCAS/MCB 
boundaries.  Traffic  generated  by 
construction  activity  is  estimated  to  be 
approximately  30  to  50  construction- 
type  vehicles  per  day.  The  increase  in 
traffic  noise  would  be  approximately  0.5 
dB  and  is  not  significant. 

Transportation  and  Circulation 

Traffic-related  impacts  to  either  the 
on-  or  off-b^  circulation  system,  due 
to  both  construction  and  operation  of 
the  proposed  action,  would  not  be 
significant.  Construction  volumes 
would  represent  a  small  and  temporary 
portion  of  daily  traffic  volumes  on  area 
roadways,  carrying  materials  and  heavy 
equipment  to  the  site.  Heavy 
construction  equipment  and  vehicles 
would  comprise  a  small  portion  of  off- 
base  traffic,  since  the  vehicles  would  be 
driven  to  the  site,  and  then  kept  on-site 
for  the  duration  of  the  construction.  It 
is  estimated  that  construction  traffic 
would  range  fixim  150  to  200  vehicles 
per  day  (including  personal  vehicles  of 
construction  employees),  depending  on 
the  timing  of  construction  of  each 
facility.  It  is  also  assumed  that  traffic 
would  approach  the  project  sites  equally 
bom  the  Main  Gate  near  1-5,  and  the 
San  Luis  Rey  Gate,  near  Oceanside,  with 
the  concentration  of  heavy  construction 
vehicles  using  the  Main  Gate.  Service 
contractors  (equipment  suppliers, 
maintenance,  fuel  trucks,  etc)  woiUd 
comprise  approximately  50  trips  to  and 
from  the  facilities  each  day. 

The  proposed  action  is  expected  to 
generate  a  total  of  approximately  1,485 
vehicles  on  off-base  roadways  during 
the  weekdays.  The  Level  of  Service 
(LOS)  and  capacity  on  primary  off-base 
roadways  in  the  vicinity  of  MCB  Camp 
Pendelton  would  not  be  lowered. 
Project-related  traffic  would  represent  a 
negligible  increase  to  off-base  major 
intersections,  which  would  not  result  in 
lowering  the  LOS  with  the  addition  of 
project-related  traffic. 

Community  Services  and  Utilities 

Of  the  projected  approximately  800 
personnel  associated  with  the  proposed 
action,  approximately  43  would  be 
civilians  who  would  be  housed  off-base, 
independent  of  the  military  persoimel. 
School-aged  dependents  of  civilian 
personnel  would  be  absorbed  into  the 
local  community.  It  is  estimated  that 
363  school-aged  military  dependents 
will  be  introduced  into  the  Oceanside, 
Fallbrook  and  Capistrano  School 
Districts  upon  implementation  of  the 
proposed  action.  The  additional  families 


and  their  school-aged  children  would  be 
disbursed  throughout  the  existing 
housing  stocks  on  base  and  in  adjacent 
communities  in  San  Diego  and  Orange 
Coimties,  and  would  not  significantly 
impact  school  districts. 

8.  Comments  Received  on  the  Final  EIS 
Public  Review 

Twelve  comment  letters  were 
received  following  publication  of  the 
FEIS.  With  the  exception  of  an  issue 
with  aimulative  impacts  addressed 
below,  the  comments  received  were 
addressed  in  the  sections  corresponding 
to  the  issues  of  concern. 

The  EPA  expressed  a  concern  that  the 
FEIS  should  contain  an  explanation  as 
to  why  several  projects  identified  in  the 
Draft  EIS  ciunulative  impacts  analysis 
appear  to  be  in  support  of  the  proposed 
action,  but  are  analyzed  under  separate 
NEPA  documentation.  The  projects 
identified  in  the  ciunulative  impacts 
portion  of  the  FEIS,  both  at  MCB  and 
MCAS  Camp  Pendleton  (e.g.,  sewage 
treatment  upgrades  and  construction  of 
an  outlying  landing  field)  do  not 
directly  support  the  proposed  BRAC 
action,  and  would  be  undertaken 
irrespective  of  the  realignment  of  MCAS 
Tustin  assets  to  Camp  Pendleton.  Many 
of  the  actions  identified  in  the 
cumulative  impacts  section  are  only  in 
the  conceptual  planning  stage.  The  FEIS 
Cumulative  Impacts  section  was 
expanded  to  address  potential  impacts 
for  each  project  to  the  extent  known; 
however,  the  available  information  was 
limited  since  many  of  these  projects  are 
only  in  the  early  stage  of  planning.  The 
impacts  associated  with  each  of  these 
projects  would  be  mitigated  at  the 
project-specffic  level  to  ensure  the 
continued  protection  of  the  natural  and 
cultural  resources,  including  the  Santa 
Margarita  River  Basin. 

9.  Conclusion 

On  behalf  of  the  Department  of  the 
Navy,  I  have  decided  to  realign  selected 
aviation  assets  (four  twelve-aircraft 
squadrons  of  mediun-lift  CH-46E 
helicopters  and  one  four-aircraft 
detaclunent  of  heavy-lift  CH-53E 
helicopters),  along  with  their  dedicated 
personnel,  equipment,  and  support, 
from  MCAS  El  Toro  and  MCAS  Tustin 
to  MCAS  Camp  Pendleton,  which  is 
located  within  MCB  Camp  Pendleton. 
After  reviewing  the  FEIS,  supporting 
documents,  and  comments  and 
information  received  during  the 
environmental  review  process,  I  have 
decided  to  implement  this  action  using 
Camp  Pendleton  Site  Alternative  B  (fuel 
pits  to  Northwest  of  existing  airfield 
infrastructure),  which  was  both  the 
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Preferred  Alternative  and  also  the 
Environmentally  Preferred  Alternative. 

10.  Where  to  Obtain  Further 
Infoimatioii' 

For  further  information,  contact  Major 
Pat  D.  Pinkston  at  (714)  726-4047. 

Dated:  January  27, 1997. 
Duncan  Holaday, 

Deputy  Assistant  Secretary,  Installations  and 
Facilities. 

[FR  Doc.  97-2349  Filed  1-30-97;  8:45  am] 
BtUMG  CODE  M19-FF-M 

Department  of  the  Navy,  DoD 

Record  of  Decision  for  ttie  Disposal 
and  Reuse  of  Naval  Civil  Engineering 
Laboratory,  Port  Hueneme,  Caiifomia 

SUMMARY:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4321  ef  seq.. 
and  the  regulations  of  the  Council  on 
Environmental  Quality  that  implement 
NEPA  procedures,  40  CFR  Parts  1500- 
1508,  hereby  announces  its  decision  to 
dispose  of  Naval  Civil  Engineering 
Laboratory,  Port  Hueneme,  Caiifomia 
(NCEL). 

Navy  intends  to  dispose  of  the 
property  in  a  manner  that  is  consistent 
with  the  NCEL  Community  Reuse  Plan 
(Reuse  Plan)  submitted  by  the  Port 
Hueneme  Surplus  Property  Authority 
(SPA),  the  Local  Redevelopment 
Authority  (LRA)  for  NCEL.  The  Qty  of 
Port  Hueneme  established  SPA  to  plan 
future  uses  of  the  closing  facilities.  The 
Reuse  Plan  is  general  in  nature  and 
proposes  maritime  and  related  uses 
rather  than  particular  reuse  projects. 

In  its  Final  Environmental  Impact 
Statement  (FEIS),  Navy  evaluated  a  "No 
action"  alternative  and  three  "action" 
alternatives:  port  and  coastal  activities 
("Port/Coastal"),  described  in  the  FEIS 
as  the  preferred  alternative;  port  and 
related  industrial  activities  ("Port/ 
Industrial");  and  port,  aquaculture, 
retail  and  commercial  activities  ("Mixed 
Use").  In  a  Resolution  dated  August  7, 
1996,  SPA  determined  that  the  Port/ 
Industrial  alternative's  emphasis  on  port 
activities  would  be  consistent  with  the 
Reuse  Plan  and  endorsed  the  land  uses 
proposed  in  that  alternative. 

In  deciding  to  dispose  of  NCEL  Port 
Hueneme,  Navy  has  determined  that 
both  the  Port/Coastal  alternative  and  the 
Port/Industrial  alternative  will  meet  the 
goals  of  achieving  local  economic 
redevelopment  of  the  closing  facility 
and  creating  new  jobs,  while  limiting 
adverse  environmental  impacts  and 
ensuring  land  uses  that  are  compatible 
with  adjacent  property.  This  Record  Of 


Decision  leaves  selection  of  the 
particular  means  to  achieve  the 
proposed  redevelopment  to  the 
acquiring  entity  and  the  local  zoning 
authority. 

Baclcground 

The  1993  Defense  Base  Closure  and 
Realignment  Conunission  recommended 
closure  of  NCEL  Port  Hueneme.  This 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Third  Congress  in  1993. 
NCEL  Port  Hueneme  closed  in  April 
1996,  and  the  property  has  been  in 
caretaker  status  since  that  date. 

The  NCEL  property  occupies  33.1 
acres  along  the  Pacific  Ocean  in  the  City 
of  Port  Hueneme.  which  is  located  in 
Ventura  County,  Cahfomia.  NCEL  hes 
adjacent  to  the  Oxnard  Harbor  District's 
Port  of  Hueneme.  about  60  miles 
northwest  of  Los  Angeles  and  40  miles 
southeast  of  Santa  Barbara,  Caiifomia. 
The  property  contains  53  structures  that 
were  used  for  Naval  research  and 
development. 

Navy  published  a  Notice  of  Intent  in 
the  Federal  Register  on  March  8, 1995, 
announcing  that  Navy  would  prepare  an 
Environmental  Impact  Statement  that 
would  analyze  the  impacts  of  disposal 
and  reuse  of  the  land,  buildings,  and 
infrastructure  at  NCEL  Port  Hueneme.  A 
30-day  public  scoping  period  was 
establi^ed,  and  Navy  held  a  public 
scoping  meeting  on  March  23, 1995,  at 
the  Port  Hueneme  City  Hall. 

On  Febmary  13, 1996,  Navy 
distributed  a  Draft  Environmental 
Impact  Statement  (DEIS)  to  Federal. 
State,  and  local  agencies,  elected 
officials,  special  interest  groups,  and 
interested  persons.  Navy  held  a  pubUc 
hearing  in  the  Port  Hueneme  Qty 
Council  chambers  on  March  12, 1996,  to 
discuss  the  DEIS.  During  the  forty-five 
day  review  period  after  publication  of 
the  DEIS,  Federal,  State,  and  local 
agencies  submitted  written  comments 
concerning  the  DE'xS.  These  comments 
and  Navy's  resj)onses  were  incorporated 
in  the  Final  Environmental  Impact 
Statement  (FEIS),  which  was  distributed 
to  the  public  on  July  19, 1996,  for  a  30- 
day  review  period  Aat  concluded  on 
August  18. 1996.  Navy  received  three 
lettera  commenting  on  and  supportive  of 
the  FEIS. 

Alternatives 

NEPA  requires  Navy  to  evaluate  a 
reasonable  range  of  alternatives  for  the 
disposal  and  reuse  of  this  Federal 
property.  In  the  NEPA  process.  Navy 
analyzed  the  environmental  impacts  of 
various  proposed  land  uses  that  could 
result  from  disposal  of  the  NCEL 
property.  Navy  also  evaluated  a  "No 


action"  alternative  that  would  leave  the 
property  in  a  caretaker  status  with  Navy 
maintaining  the  physical  conditioD  of 
the  property,  providing  a  security  force, 
and  making  repairs  essential  to  safety. 

As  the  basis  for  its  analysis  of  the 
"action"  alternatives,  Navy  reUed  upon 
SPA'S  proposals  for  maritime  and 
related  uses  that  were  set  forth  in  the 
Reuse  Plan.  SPA  considered  various 
activities  that  the  NCEL  property  could 
support,  prepared  the  Reiise  Plan,  and 
submitted  it  to  Navy  in  August  1995: 

TTie  first  "ection'  altemative,  the 
Port/Coastal  altemative,  proposed  a 
moderate  expansion  of  the  Oxnard 
Harbor  District's  port  fecilities  by  using 
5.5  acres  on  the  NCEL  property  as 
additional  area  for  wharfside  activities 
such  as  the  handling  and  storage  of 
cargo.  Another  part  of  the  property,  6.1 
acres,  would  be  dedicated  to  recreation 
and  public  access,  and  the  remainder, 
21.5  acres,  would  be  set  aside  for  coastal 
activities  such  as  fish  processing, 
aquacultiire,  and  maritime  training  and 
other  educational  uses. 

The  second  "action"  altemative,  the 
Port/Industrial  altemative,  proposed 
greater  expansion  of  the  O^mard  Harbor 
District's  port  facilities  on  to  the  NCEL 
property,  with  27  of  NCEL's  33  acres 
dedicated  to  cargo  handling,  storage, 
and  distribution.  As  in  the  Port/Coastal 
altemative,  6.1  acres  at  NCEL  would  be 
dedicated  to  recreation  and  public 
access. 

The  third  "action"  altemative,  the 
Mixed  Use  altemative,  proposed  the  use 
of  5.5  acres  at  NCEL  for  expansion  of  the 
Oxnard  Harbor  District's  port  facilities, 
9.2  acres  for  use  in  aquaculture  and 
commercial  activities,  and  12.3  acres  for 
retail  stores,  offices  and  maritime 
education.  As  in  the  Fort/Coastal  and 
Port/Industrial  alternatives,  6.1  acres 
would  be  dedicated  to  recreation  and 
pubUc  access. 

Environmental  Impacts 

Navy  analyzed  the  potential  impacts 
of  the  "No  action"  and  three  "action" 
altematives  for  their  effects  on  land  use, 
socioeconomics,  public  services, 
cultiiral  resources,  biological  resources, 
water  resources,  geology  and  soils, 
traffic  and  circulation,  air  quality,  noise, 
utihties.  hazardous  materials  and 
hazardous  waste.  In  Ught  of  SPA's 
endorsement  of  the  Port/Industrial 
altemative.  this  Record  Of  Decision  will 
focus  on  the  impacts  that  could  result 
from  implementing  that  proposal. 

No  significant  adverse  impacts  on 
land  use  would  arise  out  of  the  Port/ 
Industrial  altemative.  This  proposal  is 
comfwtible  with  the  existing  and 
projected  uses  of  adjacent  property  and 
is  consistent  with  the  existing  land  use 
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and  environmental  plans  of  the  dty  of 
Port  Hueneme  and  Ventxira  County. 

The  Port/Industrial  alternative  would 
not  result  in  any  significant  adverse 
sodoeconomic  impacts.  Indeed,  this 
alternative  would  create  from  86  to  309 
net  new  jobs.  While  the  proposal  may 
increase  enrollment  in  the  three  local 
public  school  districts  by  157  students, 
that  increase  would  occur  over  a  25-year 
period. 

This  alternative  would  not  cause  any 
significant  adverse  impacts  on  public 
services.  Police  and  fire  protection  and 
emergency  medical  services  would  be 
provided  by  the  Qty  of  Port  Hueneme 's 
Police  Department  and  the  Ventura 
County  Fire  District.  The  proposal 
would  not  require  any  increase  in 
current  staffing  or  equipment  nor  would 
it  adversely  aEtdd  the  ^tablished 
response  time  for  emergency  calls. 

The  International  Longshoremen's 
and  Warehousemen's  Union's  (ILWU) 
Hiring  and  dispatching  Hall  is  eligible 
for  hsting  on  the  National  Register  of 
Historic  Places.  While  located  on  NCEL 
property,  this  building  is  owned  by 
ILWU.  On  March  12, 1996,  Navy  and 
the  California  State  Historic 
Preservation  Officer  concluded  a 
Memorandum  of  Agreement  (MOA) 
concerning  the  building  pursuant  to  the 
regulations  that  implement  Section  106 
of  the  National  Historic  Preservation 
Act.  36  CFR  Part  800.  The  Advisory 
Council  on  Historic  Preservation 
accepted  this  MOA  on  May  8, 1996,  and 
Navy  has  completed  the  prescribed 
recordation  of  the  ILWU  Hall  in 
accordance  with  Historic  American 
Buildings  Survey  standards. 

The  United  States  Coast  guard  owns 
the  Point  Hueneme  Lighthouse,  which 
is  composed  of  the  lighthouse  structure, 
the  light  works  and  supporting  fitdlities 
and  is  located  at  the  southwest  comer 
of  the  NCEL  property.  TTie  light  works, 
while  not  eligible  for  listing  on  the 
National  Register  of  Historic  Places,  is  a 
listed  Ventura  County  landmark.  Its 
preservation  status  fix)m  the  County  will 
not  change  with  disposal  of  the  NCEL 
property. 

No  significant  adverse  impacts  on 
biologi^  resources  would  re^;uh  fitim 
the  Port/Industrial  alternative.  There  are 
no  sensitive  habitats  on  the  NCEL 
property,  and  no  endangered  or 
threatened  species  are  likely  to  inhabit, 
nest  or  forage  on  the  property. 

The  seawall  on  the  southnn  boundary 
of  the  NCEL  propertv  will  be  conveyed 
with  the  property.  The  entity  that 
acquires  the  NCEL  property  will  be 
resp<Hisible  for  maintaining  the  seawall, 
and  failiue  to  maintain  it  may  expose 
the  property  to  shoreline  erosion  and 


damage  from  storm  suige  and  tidal 
waves. 

There  would  be  no  significant  adverse 
impacts  on  the  property's  geological 
characteristics.  The  NCEL  property  is 
located  in  an  area  of  high  seismic 
hazards,  i.e..  Uniform  Building  Code 
Seismic  Zone  4.  Thus,  the  Qty  of  Port 
Hueneme's  Building  and  Safety  Agency 
would  likely  require  inspection  of  all 
structures  on  the  site  to  determine 
whether  modifications  are  necessary  to 
permit  reuse.  The  acquiring  entity  can 
minimize  the  potential  for  soil  erosion 
during  construction  by  implementing 
erosion  control  plans  as  required  by  the 
Stormwater  Pollution  Prevention 
Program  of  the  National  Pollutant 
Discharge  Elimination  System. 

The  Port/Industrial  alternative  would 
generate  4,319  average  daily  vehicle 
trips  that  would  be  distributed  primarily 
along  Venttira  Road  and  Hueneme  Road. 
This  level  of  traffic  would  not  have  a 
significant  adverse  impact  on  the 
critical  roadways  identified  in  the 
Ventiue  Coimty  Congestion 
Management  Program. 

Ventura  County  has  been  classified  as 
a  severe  nonattainment  area  under 
Federal  and  State  ozone  standards.  In 
the  Port/Industrial  alternative,  the 
projected  emissions  of  reactive  organic 
compounds  and  nitrogen  oxides  from 
vehicles  and  construction  equipment 
would  not  exceed  the  Federal  threshold 
of  25  tons  per  year  that  triggers  the 
requirement  for  a  conformity  analysis 
under  Section  176(c)  of  the  Clean  Air 
Act. 

The  projected  emissions  fit>m  traffic 
in  the  Port/Industrial  alternative  would 
exceed  the  Ventura  County  Air 
Pollution  Control  District's  impact 
significance  threshold  of  25  pounds  per 
day.  Emissions  &t>m  this  traffic, 
however,  have  already  been  considered 
in  the  emissions  forecast  of  the  Ventura 
Coimty  Air  Quality  Management  Plan 
and  wotQd  not  likely  interfere  with 
California's  schedule  for  compliance 
with  the  National  Ambient  Air  Quality 
Standards. 

Ventura  County  is  in  attainment  with 
Federal  standards  governing  suspended 
particiilate  matter.  Under  California's 
stricter  standards,  however,  Ventura 
Coimty  is  classified  as  a  nonattainment 
area.  While  demolition,  renovation,  and 
new  construction  may  generate  local 
dust  conditions,  the  acquiring  entity  mn 
mitigate  this  impact  by  following 
routine  dust  control  practices. 

There  would  not  be  any  significant 
adverse  impacts  frtun  noise.  The 
existing  noiae  levels  oo  the  property  are 
dominated  by  industrial  activities 
associated  with  Hueneme  Harbor  and 
the  Oxnard  Harbor  District.  An  increase 


in  use  of  the  existing  railroad  spur  that 
serves  the  Oxnard  Harbor  District  would 
not  likely  cause  off-site  noise  impacts. 
The  existing  Coast  Guard  foghorn  causes 
local  intermittent  noise  at  the 
southwestern  edge  of  the  NCEL 
property,  but  the  acquiring  entity  can 
mitigate  this  circumstance  by  moving 
the  foghorn. 

Reuse  of  the  NCEL  property  could 
cause  the  Qty  of  Port  Hueneme  to 
exceed  the  amotmt  of  water  it  has  been 
allocated  by  the  United  Water 
Conservation  District,  and  shortages 
could  result.  To  mitigate  this  potential 
impact,  the  acquiring  entity  could 
obtain  an  additional  allocation  of  water 
&t>m  the  Oxnard  or  United  Water 
Conservation  Districts. 

If  future  wastewater  discharges 
exceed  the  current  allocation  for  the 
NCEL  property,  the  acquiring  entity 
could  seek  an  increased  allocation  frtun 
the  Qty  of  Port  Hueneme.  Should  such 
an  increased  allocation  cause  the  Qty  of 
Fori  Hueneme  to  exceed  its  share  of 
regional  wastewater  treatment  capacity, 
it  may  be  necessary  for  the  Qty  of  Port 
Hueneme  to  acquire  additional  regional 
treatment  capacity  from  other  municipal 
users. 

No  significant  adverse  impacts  would 
be  caused  by  the  hazardous  materials 
and  hazardous  waste  that  may  be 
generated  by  the  Port/Industrial 
alternative.  Hazardous  materials  and 
hazardous  waste  management  would  be 
the  responsibility  of  the  property's 
owners  and  users  imder  the  governance 
of  Federal,  State,  and  local  regulations. 

Navy  also  analyzed  the  impacts  on 
low-income  and  minority  populations 
pursuant  to  Executive  Order  12898, 
Federal  Acticms  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  reprinted  in  42  U.S.C  4321 
note.  There  would  be  no 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low  income 
populations.  All  groups  would 
experience  equally  any  impact  related  to 
reuse  of  the  NCEL  property  within  the 
regional  population. 

Mitigation 

Implementation  of  Navy's  decision  of 
dispose  of  the  NCEL  property  does  not 
re<piira  Navy  to  perform  any  mitigation 
measures,  llie  I%IS  identified  and 
discussed  the  actions  that  would  be 
necessary  to  mitigate  any  impacts 
associated  with  reuse  and 
redevelopment.  The  acqtiiring  entity, 
under  the  direction  of  Federal.  State, 
and  local  agencies  with  regulatory 
authority  over  protected  resources,  will 
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be  responsible  for  implementing 
necessary  mitigation  measures. 

Regnlatioos  Goveniing  tlw  Diqwaal 
Dedsion 

Since  the  proposed  action 
contemplates  a  disposal  action  under 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (DBQIA), 
Public  Uw  101-510, 10  U.S.C  2687 
note.  Navy's  decision  was  based  upon 
the  environmental  analysis  in  the  FEIS 
and  application  of  the  standards  set 
forth  in  DBCRA,  the  Federal  Property 
Management  Regulations  (FPMR),  41 
CFR  Part  101-47,  and  the  Department  of 
Defense  Rule  on  Revitalization  Base 
Closure  Communities  and  Community 
Assistance  (DoD  Rule).  32  CFR  Parts  90 
and  91. 

Section  101-47.303-1  of  the  FPMR 
requires  that  the  disposal  of  Federal 
property  benefit  the  Federal  government 
and  constitute  the  highest  and  best  use 
of  the  property.  Section  101-47.4909  of 
the  FPMR  defines  the  "highest  and  best 
use"  as  that  use  to  which  a  property  can 
be  put  that  produces  the  highest 
monetary  return  from  the  property, 
promotes  its  maximum  value,  or  serves 
a  public  or  institutional  purpose.  The 
"highest  and  best  use"  determination 
must  be  based  upon  the  property's 
economic  potential,  qualitative  values 
inherent  in  the  propeoty,  and  utilization 
fectors  affecting  land  use  such  as 
zoning,  physical  characteristics,  other 
private  and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
ser^dces,  access,  roads,  location,  and 
environmental  and  historical 
consideration. 

After  Federal  propwty  has  been 
conveyed  to  non-FcNieral  entities,  the 
property  is  subject  to  local  land  use 
regulations,  including  zoning  and 
subdivision  regiilations,  and  building 
codes.  Unless  expressly  authorized  l^ 
statute,  the  disposing  Federal  agency 
cannot  restrict  the  future  use  of  surplus 
Government  property.  As  a  result,  me 
local  community  exercises  substantial 
control  over  future  use  of  the  property. 
For  this  reason,  local  land  use  plans  and 
zoning  affect  determination  of  the 
highest  and  best  use  of  surplus 
Government  property. 

The  DBCRA  directed  the 
Administrator  of  the  General  Services 
Administration  (GSA)  to  delegate  to  the 
Secretary  of  Defense  authority  to 
transfer  and  dispose  of  base  dosuie 
property.  Section  290S(b)  of  DBCRA 
directs  the  Secretary  of  Defense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  sat  forth  at  Sections  101- 
47.1  throudi  101-47.8  of  the  FPMR.  By 
letter  datedDeconber  20, 1991.  the 


Secretary  of  Defense  delegated  the 
authority  to  transfer  and  dispose  of  base 
closure  property  closed  under  DBCRA 
to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
When  implementing  base  closures.  Only 
where  Congress  has  e}q)ressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
developm«it  conveyance  authority 
established  in  1993  by  Section 
2905(b)(4)  of  DBCRA,  may  Navy  apply 
disposal  procedures  other  than  the 
FPMR's  prescriptions. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994,  Public  Law  103-160. 
Congress  recognized  the  economic 
hardship  occasioned  by  base  closures, 
the  Federal  interest  in  fadUtating 
economic  recovery  of  base  closiue 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  commimity's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  DBCRA.  Navy 
must  consult  with  local  commimities 
before  it  disposes  of  base  closure 
property  and  miist  consider  local  plans 
developed  for  reuse  and  redevelopment 
of  the  su^lus  Federalproperty. 

The  Department  of  Defense's*  goal,  as 
set  forth  in  Section  90.4  of  the  DoD 
Rule,  is  to  help  base  closure 
commimities  achieve  rapid  economic 
recovery  through  expeditions  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
mari»t  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensure  that  property  disposal  decisions 
consider  the  Local  Redevelopmoit 
Authority's  reuse  plan  and  encourage 
job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closiire 
community's  interests,  e.g.,  reflected  in 
its  zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Furthermore,  Section 
91.7(d)(3)  of  the  DoD  Rule  provides  that 
the  Local  Redevelopment  Authority's 
plan  generally  will  be  used  as  the  basis 
for  the  propoeed  disposal  action. 

The  Federal  Property  and 
Administrative  Services  Act  of  1949, 40 
U.S.C  484,  as  implonented  by  the 
FPMR,  identifies  several  mechanisms 


for  diqxMing  of  surplus  base  closure 
property:  By  public  benefit  conveyance 
(FPMR  Sec.  101-47.303-2);  by 
negotiated  sale  (FPMR  Sec.  101-47.304- 
8);  and  by  OMnpetitive  sale  (FFMR 101- 
47.304-7).  Additionally,  in  Section 
2905(b)(4),  the  DBCRA  established 
economic  development  conveyances  as 
a  means  of  disposing  of  surplus  base 
closure  prt^rty.  The  selection  of  any 
particular  method  of  conveyance  merely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Dedsiohs  concerning  whether  to 
undertake  a  public  benefit  omveyance 
or  an  economic  development 
conveyance,  or  to  sell  property  by 
negotiation  or  by  competitive  bid  are 
committed  by  law  to  agency  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  fectors  and 
rests  solely  within  the  Secretary  of  the 
Navy's  discretion. 

Condnsion 

The  LRA  has  proposed  that  the  NCEL 
property  should  be  redeveloped  for  use 
as  a  port  fadlity  with  maritime 
industrial,  commerdaL  educational  and 
recreational  activities.  The  propoty's 
location  and  physical  characteristics  as 
well  as  the  current  uses  of  adjacent 
property  make  it  appropriate  for  the 
proposed  uses.  The  combinations  of 
port  and  maritime  activities  embodied 
in  the  Port/Coastal  and  Port/Industrial 
alternatives  present  the  highest  and  best 
use  of  NCEL  Fori  Hueneme. 

Both  the  Port/CoasUl  and  Port/ 
Industrial  alternatives  evaluated  in  the 
FEIS  respond  to  local  economic 
conditions,  promote  rapid  economic  - 
recovery  from  the  impacts  of  the  NCEL 
Port  Hueneme  dosure,  and  are 
consistent  with  President  Clinton's 
Five-Part  Plan  for  revitalizing  base 
closure  communities,  which  emphasizes 
local  econcHnic  redevelopment  of  the 
dosing  miUtary  fadhty  and  creation  of 
new  jd)s  as  the  means  to  revitalize  these 
commimities.  32  CFR  Parts  90  and^l, 
59  FR  16,123  (1994).  Any  resultant 
environmental  impacts  can  be  mitigated 
by  the  «»«^"ring  entity  under  the 
direction  of  Federal,  State,  and  local 
regulatory  requirements. 

Although  the  "No  action"  alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  that  alternative 
would  not  constitute  the  highest  and 
best  use  of  the  NCEL  property.  It  would 
not  take  advantage  of  the  property's 
location  and  physical  characteristics 
and  the  current  uses  of  adjacent 
property.  It  is  not  compatible  with  the 
NCEL  Community  Reuse  Plan.  It  would 
not  foster  local  economic 
redevelopment  of  the  NCEL  property 
and  would  not  create  new  jobs.       i 
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Accordingly,  Navy  will  dispose  of 
NCEL  Port  Hueneme  in  a  manner  that  is 
consistent  with  the  NCEL  Commiuiity 
ReusePlan's  proposal  for  port  and 
maritime  activities. 

Datad:  January  22, 1997. 
WilliaBj.Caaridy.fr.. 

Deputy  Assistant  Secretary  of  the  Navy 
(Conversion  and  Redevehpment). 
[FR  Doc  97-2469  Filed  1-30-97;  8:45  am] 
iOOM»to-Fr-M 


Nonce  Of  Irrtant  To  PrefMre  an 
Environmental  Impact  Statement  for 
the  Diapoaai  and  Retiae  of  Naval 
Station  Brooklyn.  New  Yortc.  NY 

summary:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  as  implemented  by  Coimcil 
on  Environmental  Quality  regulations 
(40  CFR  parts  150O-1508),  the 
Department  of  Navy  annoimces  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  for  the  Disposal 
and  Reuse  of  Naval  Station  Brooklyn 
(NAVSTA).  New  York,  NY. 

In  December  1988,  the  Congressional 
Committee  on  Base  Realignment  and 
Closure  recommended  the  closure  and 
disposal  of  the  land  comprising  the 
NAVSTA.  The  NAVSTA  is  that  area  that 
was  largely  associated  with  the  former 
Naval  Hospital  and  often  referred  to  as 
the  "Navy  Yard  Annex".  In  accordance 
with  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  the  NAVSTA 
was  closed  in  1993.  Approximately  five 
acres  of  the  property  was  transferred  to 
the  Department  of  Justice.  The 
remainder  of  the  property  was  requested 
by  homeless  organizations  in 
accordance  with  the  then  in-effect 
Stewart  B.  McKinney  Homeless 
Assistance  Plan  Act.  Plan  were  initiated 
for  this  transfer  when  the  Defense  Base 
Gosure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994 
allowed  commimities  undergoing  the 
transfer  of  a  defense  installation  to 
satisfy  homeless  demands  through  other 
means,  thereby  preserving  the  closed 
defense  installation  for  economic 
redevelopment.  Hie  Qty  of  New  York 
has  requested  that  this  new  legislation 
be  applied  to  the  NAVSTA,  and  the 
Mayor's  Office  of  Planning  and 
Community  Relations,  acting  as  the 
local  reuse  authority  (LRA),  has 
prepared  a  reuse  plan  for  the  NAVSTA 
property. 

Ine  proposed  action  to  be  considered 
and  evaluated  in  the  EIS  is  the  reuse  of 
the  NAVSTA  property  determined 
surplus  to  the  needs  of  the  federal 
government  The  reuse  plan  for  the 
NAVSTA,  prepared  by  the  LRA,  will  be 
the  basis  far  the  EIS.  The  reuse  plan 


emphasizes  historic  preservation  and 
adaptive  reuse  of  the  site's  buildings. to 
the  greatest  extent  possible.  However, 
the  retention  of  some  existing  buildings 
may  not  be  financially  or  structuraUy 
fsasible  and  their  removal  will  be 
assessed.  The  reuse  plan  represents  a 
reasonable  and  likely  development/ 
reuse  scenario  based  on  the  City's 
proposed  zoning  for  the  site.  The  reuse 
plan  proposes  a  mix  of  commercial 
development,  institutional,  historic, 
community,  and  open  space  uses. 

The  EIS  may  also  consider 
alternatives  to  the  reu^  plan  consistent 
with  current  zoning. 

The  EIS  will  address  the  following 
known  areas  of  concern:  effects  of 
redevelopment  at  the  NAVSTA  on  the 
natural  and  socioeconomic 
environments  inclusive  of  land  use, 
zoning,  on-site  historic  resources,  and 
neighborhood  character.  Environmental 
issues  that  will  be  addressed  in  the  EIS 
include,  but  are  not  limited  to,  air 
quality,  water  quality,  transportation, 
and  socioeconomic  impacts. 

The  EIS  will  also  address  potential 
impacts  to  the  former  naval  cemetery 
which  occupied  a  portion  of  the 
NAVSTA. 

A00RES8E8:  The  Navy  will  hold  a  public 
scoping  meeting  for  the  purpose  of 
furdier  identifying  the  scope  of  issues  to 
be  addressed  in  the  EIS.  The  meeting 
will  be  held  on  Thursday,  February  13, 
1997  at  the  Brooklyn  Borough  Hall,  209 
Joralemon  Street,  Brooklyn  NY  11201. 
beginning  at  7:00  PM.  Navy 
representatives  will  make  a  brief 
presentation,  then  members  of  the 
public  will  be  asked  to  provide  their 
comments.  It  is  important  that  federal, 
state,  and  local  agencies  and  interested 
individuals  take  this  opportunity  to 
identify  environmental  concerns  that 
should  be  addressed  in  the  EIS.  In  the 
interest  of  time,  speakers  will  be  asked 
to  limit  comments  to  five  minutes. 

Written  comments  must  be 
postmariced  by  February  28, 1997,  and 
should  be  mailed  to  Commanding 
Officer,  Northern  Division,  Naval 
Facilities  Engineering  Command,  Code 
202, 10  Industrial  Highway.  Lesta  PA 
19113,  (Attn.  Mr.  Robert  OstermuellOT, 
telephone  (610)  595-0759,  facsimile 
(610)  595-0778).  The  scoping  meetii^ 
will  be  conducted  in  English,  and 
requests  for  language  intopreters  or 
other  special  communications  needs 
should  be  made  to  Mr.  Ostermueller  at 
least  (me  week  prior  to  the  meeting.  The 
Navy  will  make  every  reasonable  effort 
to  accommodate  these  needs. 


Dated:  January  28, 1997. 
CEKoenig, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  97-2396  Filed  1-30-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Notice  of  Propoeed  Information 
Collection  Requesta 

AQENCY:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Group,  invites  comments  on 
the  proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  1. 
1997. 

ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80Q-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opport\mity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obUgations.  The  Director  of  the 
Information  Resources  Group  publishes 
this  notice  containing  proposed 
information  collection  requests  prior  to 
submission  of  these  requests  to  OMB. 
Each  proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Summary 
of  the  collection;  (4)  Descripticm  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
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frequenqr  of  collecti(ni;  and  (6) 
Reporting  and/or  Recordkeeping 
bxirden.  0MB  invites  public  comment  at 
the  address  specified  above.  Copies  of 
the  requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utiUty. 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  biuden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  Januaiy  27, 1997. 
Gloria  Parker, 

Director,  InfotmaUon  Resources  h4anagement 
Group. 

OCBce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Revision. 

Title:  Quarterly  Cumulative  Caseload 
Report. 

Frequency:  Quarterly. 

Affected  Public:  State,  local  or  Tribal 
Government,  SEAs  or  L£As. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  328. 
Biuden  Hours:  328. 

Abstract:  State  VR  agencies  who 
administer  vocational  rehabilitation 
programs  provide  key  caseload  indicator 
data  on  this  form,  including  numbers  of 
persons  who  are  appUcants,  determined 
eligible/ineligible,  waiting  for  services, 
and  also  their  program  outcomes.  This 
data  is  used  for  program  planning, 
management,  budgeting  and  general 
statistical  purposes. 

(FR  Doc  97-2364  Filed  1-30-97;  8:45  am] 
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Notice  of  Propoeed  Information 
Collectfoni 


AOBICY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Ooup,  invites 
comments  on  the  proposed  infbnnation 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Intoested  persons  are  invited  to 
sulnnit  comments  on  or  before  March  3, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  AfEairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW..  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Patrick  J.  Sherrill  (202)708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 

S[ue8ts  to  OMB.  Each  proposed 
ormation  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revisicm, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  ot  the  information;  (5) 
Reqrandents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  bom  Patrick ).  Sherrill  at  the 
address  specified  above. 

Dated:  January  27, 1997. 
Gloria  Parkar. 

Director,  Information  Resources  Management 
Group. 

Office  of  Edncatkmal  Researdi  aoid 
bnpiuveiueut 

Type  of  Review:  Revision. 

Title:  A  Study  of  Charter  Schools. 

Frequency:  Annually. 


Affected  Public:  Not-foi^profit 
institutions:  State,  local  or  Tribal  Gov't, 
SEAs  for  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  1,712. 
Burden  Hoiirs:  1,266. 

Abstract:  This  four-year  study  of 
charter  schools  will  examine  the  impact 
of  charter  schools  on  student 
achievement,  on  education  refcnm,  and 
on  an  array  of  other  issues.  The  study 
includes  an  aimual  survey  of  the 
universe  of  charter  schools  and 
intensive  site  visita  at  a  sample  of 
'charter  schools. 

(FR  Doc  97-2365  Filed  1-30-97;  8:45  am] 
■ajjwo  oooE  loos  ti-» 


[CFDA  No.:  84.128U] 

Special  Projects  and  Demonstrations 
for  Providing  Supported  Employment 
Servioes  to  Individuals  With  the  Most 
Severe  Disat>iiitlee  and  Teehnicai 
Assistance  Proiects--Natlonal  Scope 
Proleet;  Notice  inviting  Applications 
for  a  Cooperathre  Agreement  or  Grant 
for  New  Awards  for  Fiscal  Year  (FY) 
1997 

PURPOSE  OF  PROGRAM:  This 
program  is  designed  to  provide  grants 
for  special  projects  and  demonstrations 
to  expand  or  otherwise  improve  the 
provision  of  supported  employment 
services  to  individuals  with  the  most 
severe  disabilities,  including  projects 
that  demonstrate  the  effectiveness  of 
natural  supports  or  other  alternative 
approaches  for  supporting  and 
piaintwining  individuals  in  supported 
employment,  and  grants  for  technical 
assistance  projects. 

ELIGIBLE  APPLICANTS:  Public  and 
nonprofit  community  rehabilitation 
programs,  designated  State  unite,  and 
otiiBr  public  and  private  agencies  and 
organizations. 

bEADLINE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  March  14, 1997. 

DEADLINE  FOR 
INTERGOVERNMENTAL  REVIEW:  May 

13  1997. 

APPUCATIONS  AVAILABLE: 
February  3, 1997. 

AVAILABLE  FUNDS:  $950,000. 

ESTIMATED  RANGE  OF  AWARDS: 
$850,000-^950,000. 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  $900,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
1. 

Note:  The  Depaitmrat  it  not  bound  by  any 
Mtimatet  in  this  notioe. 

PROJECT  PERICH):  Up  to  60  months. 
The  Secretary  believes  that  at  least  36 
months  is  necessary  to  accomplish  the 
project  objectives.  The  Secretary  will 
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assess,  during  the  third  year  of  the 
project  period,  whether  there  is  a 
continuing  need  for  the  project  and 
whether  to  provide  fund[ing  beyond  36 
months. 

APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75, 71,  79, 80, 81, 82. 
85,  and  86;  and  (b)  The  following 
sections  of  the  program  regulations  in 
34  CFR  part  380:  §  380.9  and  §  380.15. 

PRIORITIES:  Absolute  Priority:  Under 
34  CFR  75.105(c)(3)  and  section 
311(c)(1)(B)  of  the  Rehabilitation  Act  of 
1973,  as  amended  (the  Act),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  Section  311(c)(1)(B)  of  the  Act 
requires  that  at  least  one  grant  under 
this  program  be  nationwide  in  scope 
and  meet  the  following  requirements. 
The  Secretary  funds  under  this 
competition  only  an  application  that 
meets  this  absolute  priority. 

A  project  that  proposes  to— 

(1)  Identify  community-based  models 
that  can  be  replicated; 

(2)  Identify  imp>ediments  to  the 
development  of  supported  employment 
programs  (including  funding  and  cost 
considerations);  and 

(3)  Develop  a  mechanism  to  explore 
the  use  of  existing  commimity 
rehabilitation  programs  as  well  as  other 
community-based  prooams. 

In  fiscal  years  1987  trough  1989,  the 
Department  funded  two  nationwide 
grants  to  identify  community-based 
models  appropriate  for  replication, 
review  impediments  to  the 
implementation  of  supported 
employment,  and  provide  technical 
assistance  to  developing  programs. 
Since  1989,  the  Department  has 
awarded  almost  70  community-based 
supported  employment  projects 
designed  to  stimulate  the  development 
of  innovative  approaches  for  improving 
and  expanding  the  provision  of 
sup{>orted  employment  services  to 
individuals  with  the  most  severe 
disabilities.  Similarly,  since  1985,  the 
Department  has  awarded  55  statewide 
systems  change  projects  to  48  States,  the 
District  of  Columbia,  and  Trust 
Tenritories  designed  to  stimulate  the 
development  and  provision  of  statewide 
innovative  supported  employment 
programs.  The  focus  of  statewide 
projects  is  to  assist  States  and  other 
provider  agencies  in  addressing  the 
moat  difficult  developmental  issues 
related  to  supported  employment,  such 
as  estabhshing  or  improving  each  State's 
supported  employment  infrastructure, 
addressing  the  personnel  and  training 
needs  of  supported  employment 
programs,  sjqMmding  services  to 


underserved  or  unserved  populations 
and  securing  long-term  funding  for 
extended  services. 

In  recent  years,  there  have  been 
significant  changes  in  the  area  of 
supported  employment,  including  the 
expansion  of  services  to  new 
populations  and  the  development  of 
new  models  of  supported  employment 
(e.g.,  increasing  use  of  natiiral  supports). 
The  Secretary  is  interested  in  funcUng 
another  nationv^de  grant  to  determine 
what  has  been  learned  from  community- 
based  and  statewide  systems  change 
projects  supported  by  the  Rehabilitation 
Services  Administration  and  other 
agencies  and  organizations  in  recent 
years,  to  identify  and  assess  new 
exemplary  supported  employment 
models  and  practices  that  have  emerged 
from  these  projects,  and  to  provide 
technical  assistance  based  on  these  new 
findings  to  States  and  other  provider 
agencies. 

Invitational  Priority:  Under  34  CFR 
75.105(c)(1)  the  Secretary  is  particularly 
interested  in  applications  for  either  a 
grant  or  cooperative  agreement  that 
meet  the  following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priorify  does  not  receive 
com{>etitive  or  absolute  preference  over 
other  applications: 

A  project  that  proposes  to— 

(a)  Profile  programs  throughout  the 
Nation  that  have  demonstrated  success 
in  securing  and  maintaining  extended 
services  funding  for  supported 
employment,  identify  successful 
methods  of  levera^g  extended  services 
funds  in  supported  employment 
through  State  and  local  resources,  and 
provide  technical  assistance  to  States 
and  other  provider  agencies  regarding 
these  methods; 

(b)  Identify  exemplary  statewide 
systems  change  programs,  study  their 
implications  for  program  impact  and 
improvements  for  providing  suppjuted 
employment  services  to  individiuds 
with  the  most  severe  disabilities,  and 
provide  technical  assistance  to  the 
States  and  other  provider  agencies 
regarding  these  exemplary  systems 
change  projects; 

(c)  Study  exemplary  models  and 
strategies  for  establishing  interagency 
coordination  and  cooperative 
agreements  for  delivery  of  supported 
employment  services  from  State 
providers,  such  as  vocational 
rehabilitation,  developmental 
disabilities,  mental  health,  education, 
and  Social  Security  agencies,  and 
provide  technical  assistance  to 
appropriate  State  systems  to  further 
systems  coordination: 

(d)  Identify  programs  that  have  been 
successful  in  serving  unserved  or 


underserved  populations  in  urban  and 
rural  environments  and  provide 
technical  assistance  to  States  and  other 
provider  agencies; 

(e)  Provide  cost-benefit  analyses  for 
supported  employment  programs  that 
serve  various  disability  populations  and 
identify  key  performance  indicators  for 
those  programs;  and 

(f)  Coordinate  efforts  and  findings 
with  the  Department's  currently  fimded 
longitudinal  study  on  vocational 
rehabilitation  that  includes  a  sub-study 
on  supported  employment  extended 
services.  Under  this  invitational 
priority,  the  recipient  of  this  award  is 
encouraged  to  establish  relationships 
with  the  contractor  of  the  longitudinal 
study  and  be  prepared  to  provide 
technical  assistance  to  States  and  other 
entities  based  upon  the  results  and 
findings  of  the  study. 

Selection  Criteria:  Since  the  program 
regulations  in  34  CFR  part  380  do  not 
contain  selection  criteria  for  evaluating 
applications  for  a  project  that  is  national 
in  scope,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.210  in 
evaluating  applications  for  grants  or 
cooperative  agreements  under  this 
competition. 

For  Applications  Contact:  Joyce  R. 
Jones,  U.S.  Department  of  Education, 
600  Independence  Avenue,  Room  3038, 
Switzer  Building,  Washington,  D.C. 
20202-2740;  or  call  the  following 
telephone  number:  (202)  205-8351. 

For  Further  Information  Contact: 
Mary  Jane  Kane,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3329,  Switzer  Building, 
Washington,  DC  20202-2740. 
Telephone:  (202)  205-8206.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Deparbnent's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher7/gcs.e(igov);  or  on  the  World 
Wide  Web  (at  http://gc8.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C  777a(c). 
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Dsted:  Januaiy  27, 1997. 
Jodidi  E.  Hmmum, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc  97-2372  Filed  1-30-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Enviroiunental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats. 
DATES:  Thursday.  February  6, 1997, 6:00 
pm-9:30  pm. 

ADDRESSES:  Westminster  City  Hall 
(Lower-level  Multi-purpose  Room)  4800 
West  92nd  Avenue  Westminster,  CO. 
FOR  FURTHER  MFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  EM 
SSAB-Rocky  Flats,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO  80021,  phone:  (303) 
420-7855,  fax:  (303)  420-7579. 
SUPPLEMENTARY  INFORMATKM: 

PnrpoM  of  the  Board: 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agmda 

(1)  The  Board  will  hear  a  presentation 
on  the  decontamination  and 
decommissioning  (D&D)  plans  and 
activities  for  Rocky  Flats  buildings.  Site 
representatives  will  be  on  hand  to 
educate  the  Board  and  members  of  the 
public  on  definition  of  terms,  D&D 
plaiming,  schedules,  challenges, 
experience  and  technology  issues. 
Ongoing  D&D  projects  at  the  site  will 
also  be  discussed. 

(2)  The  Board's  Health  Committee 
will  bring  a  reconunendation  for 
approval  which  follows  up  on  the 
results  of  a  Community  Needs 
Assessment  performed  in  1996. 

(3)  Updates  from  the  Board's 
committees. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 


contact  Ken  Korida  at  the  address  or 
telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Officid  is  empowered  to  conduct  the 
meeting  in  a  foshion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  conoments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copjring  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Public  Reading 
Room  located  at  the  Board's  office  at 
9035  North  Wadsworth  Parln/ay,  Suite 
2250,  Westminster,  CO  80021; 
telephone  (303)  420-7855.  Hours  of 
op«ation  for  the  Public  Reading  Room 
are  9:00  am  and  4:00  pm  on  Monday 
through  Friday.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  Board's  office  address 
or  telephone  number  listed  above. 

Issued  at  Washington,  DC  on  January  24, 
1997. 

Radwl  Kf.  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc  97-2391  Filed  1-30-97;  8:45  am] 
MUMQ  CODE  MSO-ei-P 


Office  Of  Energy  Efficiency  and 
Renewable  Energy 

[CaM  No.  DH-010] 

Energy  Conservation  Program  for 
Consumer  Products:  Granting  of  the 
Application  for  interim  Waiver  and 
Publishing  of  the  Petition  for  Waiver  of 
Wolf  Steel  Ltd.  From  the  DOE  Vented 
Home  HeaUng  Equipment  Test 
Procedure 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 
ACTION:  Notice. 

SUMMARY:  Today's  notice  grants  an 
Interim  Waiver  to  Wolf  Steel  Ltd.  (Wolf 
Steel)  from  the  Department  of  Energy 
(DOE  or  Department)  test  procedure  for 
vented  home  heating  equipment.  The 
Interim  waiver  concerns  pilot  light 
energy  consumption  for  Wolf  Steel's 


models  GD22,  GDll,  C»3200,  a)3200B. 
GD40,  GI3014B,  GI3014.  a3600. 
GS3S00,  GDS3700,  GDS50,  GS50. 
GDI50,  and  GD45  vented  heaters. 
Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  Wolf  Steel 
Wolf  Steel's  Petition  for  Waiver  requests 
DOE  to  grant  relief  frt>m  the  DOE  vented 
home  heating  equipment  test  procedure 
relating  to  the  use  of  pilot  light  energy 
consiunption  in  calculating  the  Aimual 
Fuel  Utilization  Efficiency  (AFUE). 
Specifically,  Wolf  Steel  seeks  to  delete  ^ 
the  required  pilot  light  measurement 
(Op)  in  the  calculation  of  AFUE  when 
the  pilot  is  o^.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  Petition  for  Waiver. 
DATE:  DOE  will  accept  comments,  data, 
and  information  not  later  than  March  3, 
1997. 

ADDRESSES:  Written  conmients  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  DH- 
010,  Mail  Stop  EE-43,  Room  lJ-018, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585- 
0121,  (202)  586-7140. 

FOR  FURTHER  INFORMATKM  CONTACT: 

William  W.  Hui,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Stop  EE- 
43,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121.  (202) 
586-9145;  or 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Stop  GC-72,  Forrestal  Biiilding, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0103,  (202) 
586-9507. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  estabUshed  pursuant 
to  the  Energy  Policy  and  Conservation 
Act,  as  amended  ^JEPCA),  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consiunption  of  certain  cons\uner 
products,  including  vented  home  _ 
heating  equipment.  The  intent  of  the 
test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  mwlcing  informed  purchasing 
decisions,  and  will  determine  whether  a 
product  complies  with  the  applicable 
energy  conservation  standard,  lliese  test 
procedures  appear  at  Title  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the  test 
procedure  rules  to  provide  for  a  waiver 
process  by  adding  §430.27  to  Title  10 
CFR  Part  430.  45  FR  64108,  September 
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26. 19A0.  Subsequently,  DOE  amended 
the  waiver  process  to  allow  the 
Assistant  Secretary  for  Energy  Efficiency 
and  Renewable  Energy  (Assistant 
Secretary}  to  grant  an  Interim  Waiver 
from  test  procedure  requirements  to 
manufacturers  that  have  petitioned  DOE 
for  a  waiver  of  such  prescribed  test 
procedures.  Title  10  CFR  Part  430. 
§  430.27(a)(2). 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevent 
testing  according  to  the  prescribed  test 
procediues,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumption  as  to 
provide  materially  inacciuvte 
comparative  data.  Waivers  generally 
remain  in  effect  imtil  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

An  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  Title  10  CFR  Part  430. 
§  430.27(g).  An  Interim  Waiver  remains 
in  effect  for  a  period  of  180  days,  or 
until  DOE  issues  a  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  December  3, 1996,  Wolf  Steel  filed 
an  Application  for  Interim  Waiver  and 
a  Petition  for  Waiver  regarding  pilot 
Ught  energy  consumption. 

Wolf  Steel  seeks  an  Interim  Waiver  ' 
from  the  DOE  test  provisions  in  section 
3.5  of  Title  10  CFR  Part  430,  Subpart  B, 
Appendix  O,  which  requires 
measxirement  of  energy  input  rate  of  the 
pilot  light  (Qp),  and  in  section  4.2.6, 
which  requires  the  use  of  this  data  for 
the  calculation  of  AFUE,  where: 

AFUE  =  l4400nssT).Qin-n«.)/ 

(4400TlssQi„.m«+  2.5(4600)ll„  Qp] 
Instead,  Wolf  Steel  requests  that,  in 
essence,  it  be  allowed  to  delete  Qp  and 
accordingly,  the  (2.5(4600)ti.  Qp]  term  in 
the  calculation  of  AFUE.  Wolf  Steel 
states  that  instructions  to  turn  off  the 
transient  pilot  by  the  user  when  the 
heater  is  not  in  use  are  in  the  User 
Instruction  Manual  and  on  a  label 
adjacent  to  the  gas  control  valve.  Since 
the  current  DOE  test  procedure  does  not 


address  pilot  light  energy  savings,  and 
since  others  have  received  the  same 
waiver  under  the  same  circiunstances. 
Wolf  Steel  asks  that  the  Interim  Waiver 
be  granted. 

Previous  Petitions  for  Waiver  to 
exclude  the  pilot  light  energy  input  term 
in  the  calculation  of  AFUE  for  vented 
heaters  with  a  manual  transient  pilot 
control  have  been  granted  by  DOE  to 
Appalachian  Stove  and  Fabricators,  Inc.. 
56  FR  51711,  October  15. 1991;  Valor 
Incorporated.  56  FR  51714,  October  15, 
1991;  CFM  International  Inc.,  61  FR 
17287,  April  19, 1996;  Vermont 
Castings,  hic,  61  FR  17290,  April  19. 
1996;  Superior  Fireplace  Company.  61 
FR  17885.  April  23, 1996;  Vermont 
Castings,  Inc.,  61  FR  57857,  November 
8, 1996;  and  HEAT-N-GLO  Fireplace 
Products,  Inc..  61  FR  64519.  December 
5. 1996. 

Thus,  it  appears  likely  that  Wolf 
Steel's  Petition  for  Waiver  concerning 
pilot  light  energy  consumption  for 
vented  beaters  will  be  granted.  In  those 
instances  where  the  likely  success  of  the 
Petition  for  Waiver  has  been 
demonstrated  based  upon  DOE  having 
granted  a  waiver  for  a  similar  product 
design,  it  is  in  the  public  interest  to 
have  similar  products  tested  and  rated 
for  energy  consiunption  on  a 
comparable  basis. 

Therefore,  based  on  the  above.  DOE  is 
granting  Wolf  Steel  an  Interim  Waiver 
for  its  models  GD22,  GD27,  GD3200. 
GD3200B.  GD40,  GI3014B.  GI3014, 
GI3600,  GS3500,  GDS3700,  GDS50, 
GS50,  GDI50,  and  GD45  vented  heaters. 
Wolf  Steel  shall  be  permitted  to  test 
these  models  of  its  vented  heaters  on  the 
basis  of  the  test  procedures  specified  in 
Title  10  CFR  Part  430,  Subpart  B. 
Appendix  O,  with  the  following 
modifications: 

(i)  Delete  paragraph  3.5  of  Appendix 
O. 

(ii)  Delete  paragraph  4.2.6  of 
Appendix  O  and  replace  with  the 
following  paragraph: 
4.2.6    Annual  Fuel  Utilization 

Efficiency.  For  manually  controlled 

vented  heaters,  calculate  the  Annual 

Fuel  Utilization  Efficiency  (AFUE)  as 

a  percent  and  defined  as: 
AFUE  =  11, 
where: 

T)a  =  as  defined  in  section  4.2.5  of  this 
appendix. 

(iii)  With  the  exception  of  the 
modification  set  forth  above.  Wolf  Steel 
shall  comply  in  all  respects  with  the 
procedures  specified  in  Appendix  O  of 
Title  10  CFR  Part  430.  Subpart  B. 

This  Interim  Waiver  is  based  upon  the 
presimied  validity  of  all  statements  and 
allegations  submitted  by  the  company. 


This  Interim  Waiver  may  be  revoked  or 
modified  at  any  time  upon  a 
determination  that  the  factiial  basis 
underlying  the  Application  is  incorrect. 

This  Interim  Waiver  is  effective  on  the 
date  of  issuance  by  the  Assistant 
Secretary  for  the  Office  of  Energy 
Efficiency  and  Renewable  Energy.  The 
Interim  Waiver  shall  remain  in  effect  for 
a  period  of  180  days  or  imtil  DOE  acts 
on  the  Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180-day  period,  if  necessary. 

Wolf  Steel's  Petition  for  Waiver 
requests  DOE  to  grant  relief  from  the 
portion  of  DOE  test  procedure  for 
vented  home  heating  equipment  that 
relates  to  measurement  of  energy 
consimiption  by  the  pilot  light. 
Specifically,  Wolf  Steel  seeks  to  exclude 
the  pilot  light  energy  consumption  from 
the  calciilation  of  AFUE.  Pursuant  to 
paragraph  (b)  of  Title  10  CFR  Part 
430.27,  the  Department  is  hereby 
publishing  the  "Petition  for  Waiver."  in 
its  entirety.  The  petition  contains  no 
confidential  information.  The 
Department  solicits  comments,  data, 
and  information  respecting  the  Petition. 

Issued  in  Washington,  DC,  on  January  27. 
1997. 

Oiristine  A.  Ervin. 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Tuesday,  December  3, 1996 
U.S.  DEPARTMENT  OF  ENERGY 
Fonestal  Building 
1000  Independence  Avenue,  S.W. 
Washington,  D.C.  20585 
Attention:  Christine  Eivin 

Subject:  Petition  for  Waiver  to  Title  10  Code 
of  Federal  Regulations  430.27 

Dear  Secretary  Ervin:  This  is  a  Petition  for 
Waiver  from  test  procedures  appearing  in  10 
CFR,  part  430,  subpart  B  Appendix  0- 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Vented  Home 
Heating  Equipment.  The  sections  for  which 
this  waiver  is  requested  are  detailed  in 
section  3.5 — Pilot  Light  Measurement;  and 
section  4.2.6 — Annual  Fuel  Utilization 
Efficiency  (A.F.U.E.).  These  sections  require 
the  measurement  of  energy  input  to  the  pilot 
light  and  the  inclusion  of  this  data  in  the 
calculation  of  AJ'.U.E.  for  the  appliance  even 
when  the  pilot  light  is  turned  off  and  not 
consxuning  any  energy. 

We  are  requesting  the  Waiver  for  our 
appliance  models:  GD22,  GD27,  GD3200, 
GD3200B,  GD40,  GI3014B,  GI3600,  GS3500, 
GDS3700,  GDS50,  GS50,  GDISO,  and  GD45. 

The  combination  gas  control  valves  used 
on  these  appliances  can  be  manually  turned 
off  when  the  heater  is  not  in  use.  In  the 
"OFF"  position,  both  the  main  burner  and 
the  pilot  light  are  extinguished.  When  the  gas 
control  is  set  to  the  "ON"  position,  the  main 
burner  and  the  pilot  light  are  operating.  In 
acting  on  the  waiver,  the  appliance 
Instruction  Manual  and  a  label  adjacent  to 
the  gas  control  valve  will  require  the  user  to 
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turn  the  gas  control  valve  to  the  "OFF' 
position  when  the  heater  is  not  in  use. 

Requiring  the  inclusion  of  pilot  energy 
input  in  the  A.F.U.E.  calculations  does  not 
allow  for  the  additional  energy  savings 
realized  when  the  pilot  light  is  turned  off.  We 
request  that  the  requirement  of  including  the 
term  involving  the  pilot  energy  consiunption 
be  waived  from  the  A.F.U.E.  caloilation  for 
our  heaters  noted  above. 

Waivers  for  deleting  pilot  energy 
consumption  in  A.F.U.E.  calculations  have 
previously  been  granted  by  U.S.D.o.E.  to 
other  manufacturers.  We  are  requesting 
U.S.D.O.E.  grant  Wolf  Steel  Ltd.  this  same 
waiver. 

Please  contact  us  with  any  questions, 
coomients,  and  requirements  for  additional 
information  we  can  provide.  Thank  you  for 
you  help  in  this  matter. 

Sincerely, 
John  Kennedy, 
Lab  Technician. 
CUfiFLilley, 
Design  Engineer. 

(FR  Doc.  97-2395  Filed  1-30-97;  8:45  am] 
BIUJNQ  CODE  646»41-P 


Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee;  Notice  of  Open  IMeeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUINIARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
given  of  a  meeting  of  the  Basic  Energy 
Sciences  Advisory  Committee. 
DATES:  Monday,  February  24, 1997— 
8:45  a.m.-5:00  p.m.;  Tuesday,  February 
25.  1997—6:30  a.m.-12:00  p.m. 
ADDRESSES:  U.S.  Department  of  Energy, 
Room  A-410, 19901  Germantown  Road, 
GermantowTi,  Maryland  20874-1290. 
FOR  FURTHER  INFORMADON  CONTACT:  Dr. 
Patricia  M.  Dehmer,  Basic  Energy 
Sciences  Advisory  Committee,  U.S. 
Department  of  Energy,  ER-10,  GTN, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290.  Telephone:  (301)  903- 
3081. 

SUPPLEMENTARY  INFORMATION: 
Purpose  of  the  Meeting:  The 
CcMnmittee  will  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda: 

February  24, 1997 

•  Introduction  of  Committee 
Members  and  Guests. 

•  Overview  of  the  Megascience 
Forum  and  Working  Group  on  Neutrons. 

•  Overview  of  Researcn  Activities  in 
Eneiv^  Biosciences. 

•  Kscussion  on  Basic  Energy 
Sciences  HighUghts  and  Issues. 


•  Review  and  Approval  of  Synopsis 
of  Panel  Report  on  the  Value  of  Basic 
Enemr  Sciences. 

•  Pubhc  Comment  (10  minute  rule). 

February  25, 1997 

•  Overview  of  R&D  Integration 
Activities. 

•  Report  on  Basic  Energy  Sciences 
Coordinatiiu  Committee  Activities. 

•  Public  Comment  (10  minute  rule). 
Public  Participation:  The  meeting  is 

open  to  the  public.  The  Chairperson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  her 
judgment,  fodlitate  the  orderly  conduct 
of  business.  Any  member  of  the  pubUc 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Patricia  Dehmer  at  the  address 
or  telephone  nimiber  Usted  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Kfinutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C.  20585,  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington,  D.Q  on  January  27, 
1997. 

Radwl  M.  Samuel, 
Acting  Deputy  Advisory  Conunittee 
Management  Officer. 

(FR  Doc.  97-2390  Filed  1-30-97;  2:45  am) 
BILUNGCOOE  SMO-OI-P 


Federai  Energy  Regulatory 
Commission 

[Doctot  No.  CP97-200-000] 

ANR  Pipeline  Company;  Notice  of 
Application 

January  27, 1997. 

Take  notice  that  on  January  21, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan, 
48243  filed  in  Docket  No.  CP97-200- 
000,  an  application  pvu^uant  to  Section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
transportation  service  with  MAPCO 
Natural  Gas  Liquids,  Inc.  (MAPCO) 
which  was  authorized  in  Docket  No. 
CP83-442-000.  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

ANR  proposes  to  abandon  a  best 
efforts  transportation  service  with 
MAPCO  of  up  to  4,500  Dekatherus  per 
day  for  MAPCO.  ANR  states  that  by 
mutual  agreement  the  parties  have 


agreed  to  terminate  this  service  effective 
with  the  close  of  business  November  30, 
1996.  ANR  further  states  that  no 
facihties  are  pro{x>sed  to  be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  said 
application  should  on  or  before 
February  18. 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
WasMngton,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rtiles  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is' 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  owm  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  vtrill  be  duly 
given. 

Under  the  procedure  provided  for. 
unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-2366  Filed  1-30-97;  8:45  am] 
MUMO  cooE  anr-oi-M 


P>octet  No*.  OA97-2-000.  et  aL] 

Nevada  Power  Company,  et  al.;  Notice 
of  Rlings  Implementing  Oasis 
Standards  of  Conduct 

January  27, 1997. 

Take  notice  that  the  entities  shown  on 
the  Attachment  submitted  filings 
intended  to  comply  with  the 
requirement  in  Order  No.  889  and  18 
CFli  37.4(c)  that  they  publicly  maintain. 
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and  file  with  the  Commission,  their 
current  written  procedures  for 
implementing  the  Open  Access  Same- 
time  Information  System  (OASIS) 
Standards  of  Conduct.^  To  assist  the 
Commission  in  evaluating  the  adequacy 
of  the  compliance  filings  and  whether 
the  procedures  described  therein  will 
result  in  compliance  with  the  Standards 
of  Conduct,  we  invite  comment  on  the 
filings  shown  on  the  Attachment. 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  filings  listed  on  the 
Attachment  should  file,  in  each 
particular  proceeding  and  referencing 


the  appropriate  docket  number,  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214). 

All  such  motions  or  protests  should 
be  filed  on  or  before  F^ruary  28, 1997. 
(This  uniform  deadline  supersedes  any 
earlier  deadlines  provided  in  individiiial 
notices  of  filing  issued  for  any  of  the 
proceedings  Usted  on  the  Attachment). 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  {>arties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervrae. 

Copies  of  the  filings  listed  on  the 
Attachment  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  during  normal  business 
hours  in  the  Public  Reference  Room  at 
888  First  Street,  N.E.,  Washington,  DC 
20426. 

Lois  D.  CadwU. 
Sscretaiy, 


Attachment— OASIS  Standards  of  Conduct  Submittals 


Docket  No. 


OAg7-40»^X)0 
OA97-1 17-000 
OA97-^t66-000 
OA97-O97-000 
OA97-4S6-000 
OA97-431-000 
OA97-287-000 
OA97-1 06-000 
OA97-1 54-000 
OA97-125-000 
OA97-451-000 
OAg7-432-000 
OA97-422-000 
OA97-ig6-000 
OA97-419-000 
OA97-450-000 
OA97-1 73-000 
OA97-279-000 
OA97-434-000 
0Ag7-41 8-000 
OA97-467-000 
OA97-1 84-000 
OA97-<450-000 
OA97-407-O00 
OA97-430-000 
OA97-41 7-000 
OA97-458-000 
OA97-443-000 
OA97-447-O00 
OA97-457-000 
OA97-181-000 
OA97-41 5-000 
OAg7-456-000 
OA97-126-000 
OA97-421-000  . 
OA97-280-000  . 
OA97--460-000  . 
OA97-427-000  . 
OA97-402-000  . 
OA97-4e2-000  . 
OAd7-313-000  . 
OA97-130-000  . 
OA97-441-000  . 
OA97-463-000  . 
OA97-<40fr-<X)0  . 
OA97-284-000  . 
OA97-002-000  . 
OA97-127-000  . 
OA97-278-000  . 
OA97-158-000  . 


Company 


AEP  Operating  Companies 

APS  Operating  Companies „ 

Arizona  Public  Service  Company 

Atlantic  CKy  Electric  Company  

Baltimore  Gas  &  Electric  Company 

Boston  Edtoon  Company  „ 

CSW  Operating  Companies  

Caroina  Power  &  Light  Company 

Centertor  Energy  Corp 

Central  Hudson  Gas  &  Electric  Corp 

Central  linois  Light  Company 

Central  Louistana  Electric  Company,  Inc  .. 

Central  Main  Power  Company „„ 

Central  Vermont  Pubic  Service  Corp 

Cinergy  Operating  Companies  

Commonwealth  Edteon  Company  

Commonwealth  Electric  Company 

ConeoHdaled  Edteon  Company  of  NY,  Inc 

Consumers  Power  Company „ 

Dayton  Power  &  LigM  Company 

Dehnarva  Power  &  Light  Company 

Detroit  Edtoon  Company 

Duke  Power  Company 

Duquesne  LigM  Company „. „.. 

El  Paso  Electric  Company 

Empire  District  Electric  Company 

Entergy  Operating  Companies  

Florida  Power  &  Light  Company 

Florida  Power  Corp 

GPU  Operating  Companies 

Green  Mountain  Power  Corp 

lES  UIHibes  Inc 

Uaho  Power  Company 

linois  Power  Company  

Interstate  Power  Company 

Kansas  City  Power  &  Light  Company 

Kentucky  UtHties  Conpany „_. 

Long  Wand  Lighting  Company 

LoiisvMe  Gas  &  Electric  Convany 

Maine  Electric  Power  Company  

MMAmarican  Energy  Company 

Mhvwaota  Power  &  Light  Conpany  . 

Montana  Power  Company 

MonlMjp  Electric  Cornpany 

NSP  Operating  Companies  

NU  Operating  Companies 

Newada  Powar  Company  ..~„..„„„.„., 

New  England  Power  Company 

^tawYori(  Stale  Electric  &  Gas  Corp 
Magara  Mohawk  Power  Corp  .„..._„., 


Date  filed 


1/3/97 

12/19/96 

MW7 

12/18/96 

1/3/97 

1/2/97 

12/31/96 

12/19/97 

12/23A6 

12/20/96 

1/3/97 

1/2/97 

1/3/97 

12/3Q«6 

1/3/97 

1/3«7 

12/26/96 

12/31/96 

1/2/97 

1/3/97 

12/24/96 

12/27/96 

1/3/97 

1/2/97 

1/3/97 

1/3«7 

1/3/97 

1/3/97 

1/3/97 

1/3/97 

12/27/96 

1/2/97 

1/3/97 

12/20/96 

1/3/97 

12/31/96 

1/3«7 

1/2/97 

1/2/97 

1/3«7 

12/31/96 

12/23/96 

1/3/97 

1/3/97 

1/3/97 

12/31/96 

1(y2/96 

12/23/96 

12/31/96 

12/26/96 


*  Sm  Opan  AcceM  Sams-tiiiM  InfarnMtkm  Syrtam 
and  Staadwds  of  Conduct.  Pinal  Ruk.  Onkr  No. 
see.  Sl  FR  21737  (May  10. 1086).  FERC  SlaU.  a 


Raga.  1 31.037.  nli'g  pending;  Opan  Accaaa  Sama- 
tima  Inionnatkin  SyMam  and  Standard*  of  Conduct. 
(Mar  Gnnting  Raqnaat  far  Extanaion  of  Tima  for 


Canunancing  Pbaae  1  OASIS  Oparationt  and 
Complying  vritb  Standard*  of  Conduct.  76  FERC 
161.30S  at  82.510-511  (1996). 
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Attachment— OASIS  Standards  of  Conduct  Submittals— Continued 


Docket  No. 


OA97-292-O00 
OA97-1 85-000 
OA97-121-000 
OA97-41 1-000 
OA97-440-000 
OA97-423-000 
OA97-27&-000 
OA97-^94-000 
OA97-291-000 
OA97-433-000 
OA97-429-000 
OA97-<449-000 
OA97-452-000 
OA97-399-000 
OA97-464-000 
OA97-41 6-000 
OA97-445-000 
OA97-308-000 
OA97-398-000 
OA97-400-000 
OA97-462-000 
OA97-436-000 
OA97-485-000 
OA97-44e-000 
OA97-444-000 
OA97-43&-000 
OA97-437-000 
OA97-312-000 
OA97-21 6-000 
OA97-31 8-000 


Company 


Ohio  Edison  Cornpany „ 

Oklahoma  Gas  &  Electric  Company  .._ 

Orange  &  Rockland  UtHMies.  Inc 

Pacilfcofp :...... 

PECO  Energy  Company 

Pennsylvania  Power  &  LigW  Company  

Portland  General  Electric  Company  

Potomac  Electric  Power  Company _ 

PMk  Service  Company  of  Cokxado 

Publk;  ServKe  Company  of  New  Mexico  

PiMc  Service  Electric  &  Gas  Company 

Puget  Sound  Power  &  Ught  Company „ 

Rochester  Gas  &  Electric  Corp  

San  Diego  Gas  &  Electric  Company — 

Sierra  Pacifk:  Power  Company , 

South  Carolina  Electric  &  Gas  Company 

Southern  California  Ed»on  Company 

Southern  Indiana  Gas  &  Electric  Company  — 

Southern  Operating  Companies  

Southwestern  Publk:  Service  Compeny  

Tampa  Electric  Company  » 

Tucson  Electric  Power  Company  

UGI  Utilities  Inc 

Utilcorp  United  Inc ^.........^^.......^~^ 

Vermont  Electric  Power  Company ^ 

Virginia  Electric  &  Power  Cornpeny 

Washington  Water  Power  Cornpeny  

Western  Resources  Inc  ~ ~ 

Wisconsin  Electric  Power  Compeny 

Wisconsin  Power  &  Light  Company 


Dale  filed 


12^1/96 

12/27/96 

12/20/96 

1/2/97 

1/3/97 

1/3«7 

12/31/96 

12/31/97 

12/31/97 

1/2«7 

1/3/97 

1/2/97 

1/3/97 

1/3/97 

1/7/97 

1/3/97 

1/3W7 

12/31/96 

1/3/97 

1/3«7 

l/a/97 

1/3A7 

1/14»7 

1/2/97 

1/3W7 

1/3/97 

1/3»7 

12/31/96 

12/31/96 


(FR  Doc  97-2385  Filed  1-30-97;  8:45  am] 
MJJNQ  OOM  (TIT-OI-M 


[PoekM  Na  ER94-380-010,  etal.] 

Tanaska  PovMr  8«rvlCM  Company,  at 
aL;  Electric  Rale  and  Corporata 
Regulation  niinge 

January  24, 1996. 

Take  notice  that  the  foUowing  filings 
have  been  made  with  the  Commission: 

1.  Tenaaka  Power  Services  Ccmipany, 
Kaztex  Energy  Ventnres,  Inc.,  Western 
States  Power  Providers,  Inc.,  Weetar 
Electric  Mariceting,  Inc.,  Vanpower, 
Inc,  GDK  Corporation,  Amvest  Coal 
Sales,  Inc 

[Docket  Nos.  ER94-389-010,  ER95-29S-009, 
ER95-1459-006,  ER96-458-006,  ER96-552- 
004.  ER96-1735-001,  and  ER97-464-001 
(not  consolidated)] 

Take  notice  that  the  following 
infcHinational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  8, 1997,  Tenaaka  Power 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  May  26, 1994.  order  in 
Docket  No.  ER94-389-000. 


On  January  7. 1997.  Kaztex  Energy 
Ventures,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
February  24, 1995,  order  in  Docket  No. 
ER95-295-000. 

On  January  7, 1997,  Western  States 
Power  Providers,  Inc.  filed  certain 
information  as  reqiiired  by  the 
Commission's  Octobw  10, 1995,  order 
in  Docket  No.  ER95-1459-000. 

On  January  7, 1997,  Westar  Electric 
Marketing.  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  31, 1996,  order  in  Docket  No. 
ER9&-458-000. 

On  January  7, 1997,  Vanpower,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  January  19, 1996, 
order  in  Docket  No.  ER96^552-000. 

On  December  18, 1996,  GDK 
Corporation  filed  certain  information  as 
required  by  the  Commission's  June  26, 
1996.  order  in  Docket  No.  ER96-1735- 
000. 

On  January  10, 1997,  Amvest  Coal 
Sales,  Inc.  filed  certain  information  as 
required  by  the  Commission's  December 
16, 1996,  order  in  Docket  No.  ER97- 
464-000. 

Z.PadfiCorp 

(Docket  No.  ER97-293-O011 

Take  notice  that  on  January  8, 1997, 
PacifiCorp  tendered  for  filing  a  Firm 
Transmission  Service  Agreement  and  a 


Non-Firm  Transmission  Service 
Agreement  under  PacifiCorp's  open 
access  transmission  tariff,  PacifiCorp's 
FERC  Electric  Tariff,  Original  Volume 
No.  11  between  PacifiCorp's  Merchant 
Function  and  PacifiCorp's  Transmission 
Function.  In  addition,  PacifiCorp 
tendered  for  filing  Rate  Sheets 
applicable  to  PacifiCorp's  Rate  Schedule 
FERC  Nos.  313  and  328  unbundling  the 
generation,  transmission  and  ancillary 
charge  components  of  a  firm  power  sale 
from  PacifiCorp's  Merchant  Functicm  to 
Western  Area  Power  Administration 
(Western).  This  filing  is  in  compliance 
with  acceptance  of  maiket-based  rates  in 
its  Order  dated  December  19, 1996  and 
will  have  no  effect  on  the  total  charges 
to  Western  imder  PacifiCorp's  Rate 
Schedule  FERC  Nos.  313  and  328. 

Copies  of  this  filing  were  supplied  to 
Western,  the  PubUc  Utility  Commission 
of  Oregon,  Pub^c  Service  Commission 
of  Utah,  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Western  Resources,  Inc. 

[Docket  No.  ER97-966-0001 

Take  notice  that  on  January  15. 1997. 
Western  Resources,  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 
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Conunent  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Houston  l-ighKng  A  Power  Company 

(Docket  No.  ERg7-1131-000) 

Take  notice  that  on  January  6, 1997, 
Houston  Lighting  &  Power  Company 
tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  Coral  Power,  L.L.C.  for  Firm 
Transmission  Service  under  HL&P's 
FERC  Electric  Tariff,  Second  Revised 
Volume  No.  1  for  Transmission  Service 
To,  From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  December  23, 1996. 

Copies  of  the  filing  were  served  on 
Coral  and  the  Public  Utility  Commission 
of  Texas. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Public  Senrice  Electric  and  Gas 
Company 

[Docket  No.  ER97-1132-000] 

Take  notice  that  on  January  7, 1997, 
Public  Service  Electric  and  Gas 
Company  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
94. 

Cootment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Portland  Ganeral  Electric  Company 

[Dockat  Na  ER97-1 133-000) 

Take  notice  that  on  January  7, 1997, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff,  (Docket  No. 
QA96-137-000)  an  executed  Service 
Agreement  for  Non-firm  Point-to-Point 
Transmission  Service  and  an  executed 
Service  Agreement  for  Firm  Point-to- 
Point  Transmission  Service  with  Idaho 
Power. 

PCX  respectfully  requests  the 
Commission  grant  a  waiver  of  the  notice 
requirements  to  allow  the  Service 
Agreements  to  bec(une  effective  January 
6. 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Idaho  Power  as  noted  in 
the  filing  letter. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7:  Nortlieast  Utilities  Servica  Company 

(Dockat  Na  ER97-1134-000] 

Take  notice  that  on  January  7, 1997, 
Northeast  Utihties  Service  Company 
(NUSOO),  on  behalf  of  its  operating 
affiliates.  The  Connecticut  Light  and 
Power  Company,  Western 
Massachusetts  Electric  Company, 


Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company),  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Part  35  of  the 
Commission's  Regulations,  the 
following  rate  schedule  changes: 

Service  Agreement  for  Network  Integration 
Transmission  Service  between  NUSCO  and 
Unitil  Power  Corp.  (Unitil),  for  service  under 
the  Northeast  Utilities  System  Companies' 
Transmission  Service  Tariff  No.  8,  dated  as 
of  January  3, 1997. 

Second  Amendment  to  Sales  Agreement 
with  Respect  to  Slice-of-System  Units, 
Between  CL&P  and  Unitil,  dated  as  of 
January  3, 1997. 

Notice  of  Termination  of  FERC  Rate 
Schedule  No.  PSNH  158,  dated  January  6. 
1997. 

Notice  of  Tennination  of  FERC  Rate 
Schedule  N.  WMECO  345,  dated  January  6, 
1997. 

These  electric  rate  schedule  changes 
allow  Unitil  to  terminate  its  current 
transmission  arrangf  ments  and  receive 
network  integration  transmission 
service  under  the  Northeast  Utilities 
System  Companies'  open-access 
transmission  tariff.  NUSCO  requests  that 
the  rate  schedule  changes  be  made 
effective  January  8, 1997. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  provided  to  Unitil  Power  Corp. 
and  the  New  Hampshire  Public  Utilities 
Commission. 

Commenfdate:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Central  Maine  Power  Company 

(Docket  No.  ER97-1 135-000] 

Take  notice  that  on  January  6, 1997, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  a  service  agreement 
for  Non-firm  Point-to-Point 
Transmission  service  with  PanEnergy 
Trading  and  Market  Services,  L.L.C. 
Service  will  be  provided  pursiiant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  Tariff,  Original  Volume 
No.  3,  as  supplemented. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Maine  Electric  Power  Company 

(Docket  No.  ER97-1 136-000] 

Take  notice  that  on  January  6, 1997, 
Maine  Electric  Power  Company 
(MEPCO)  tendered  for  filing  a  service 
agreement  for  Non-firm  Point-to-Point 
Transmission  service  with  PanEnergy 
Trading  and  Market  Services,  L.L.C. 
Service  will  be  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  MEPGO- 


FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  Company  Services,  Inc. 

[Docket  No.  ER97-1 155-000] 

Take  notice  that  on  January  8, 1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies),  filed  four  (4)  service 
agreements  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff      ' 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entities:  (i) 
Jacksonville  Electric  AuUiority;  (ii) 
Coral  Power,  L.L.C.;  (iii)  South  Carolina 
Electric  ft  Gas  Company;  and  (iv)  Delhi 
Energy  Services,  Inc.  SCSI  states  that  the 
service  agreements  will  enable  Southern 
Companies  to  engage  in  shori-term 
maricet-based  rate  transactions  with  this 
entity. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 
Company 

[Docket  No.  ERg7-l  1 56-000] 

Take  notice  that  on  January  8, 1997. 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
umbrella  service  agreement  under  its 
market-based  sales  tariff  with  Energy 
Transfer  Group,  L.L.C.  (ETG).  This 
umbrella  service  agreement  provides  for 
Southwestem's  sale  and  ETG's  purchase 
of  capacity  and  energy  at  market-based 
rates  pursuant  to  Southwestem's 
market-based  sales  tariff. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Qneigy  Services,  Inc. 

[Docket  No.  ER97-1157-000] 

Take  notice  that  on  January  8, 1997, 
Cineigy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  betM'een  Cinergy  and 
Illinova  Power  Marketing,  Inc. 

Cinergy  and  Illinova  Power 
Marketing,  Inc.  are  requesting  an 
effective  date  of  Decembn  1, 1996. 

Comment  date:  February  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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13.  Cinergy  Senrices,  Inc. 

(Docket  No.  ER97-1158-000) 

Take  notice  that  on  January  8, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
tinder  Cineigy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Niagara  Mohawk  Power  Corporation. 

Cinergy  and  Niagara  Mohawk  Power 
Corporation  are  requesting  an  effective 
date  of  December  15, 1996. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1 159-000] 

Take  notice  that  on  January  8. 1997, 
Qnergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
NIPSCO  Energy  Services,  Inc. 

Cinergy  and  NIPSCO  Energy  Services, 
Inc.  are  requesting  an  efiiactive  date  of 
December  15, 1996. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Senrices,  Inc. 

(Docket  No.  ER97-1160-000] 

Take  notice  that  on  January  8. 1997, 
Cinergy  Services.  In&  (Cinergy), 
tmdered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cineigy  and 
JPowerlnc. 

Cinergy  and  JPower  Inc.  are 
requesting  an  effective  date  of  December 
15. 1996. 

Comment  date:  February  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Carolina  Power  ft  Light  Compaiiy 

(Docket  No.  ER97-1 161-0001 

Take  notice  that  on  January  8. 1997, 
Carolina  Power  ft  Light  Company 
(Carolina),  tendered  for  filing  an 
executed  Service  Agreement  between 
Carolina  and  the  following  Eligible 
Entity:  VTEC  Energy  Inc.  Sovice  to  the 
Eligible  Entity  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina's  Tariff  No.  1  for  Sales  of 
Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  The  Qeveland  Electric  Illuminating 
Company 

[Docket  No.  ER97-1173-000] 

Take  notice  that  on  January  8, 1997, 
The  Cleveland  Electric  Illuminating 
Company  (CEI),  pursuant  to  §  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Federal  Energy  Regtilatory 
Commission's  regulations  thereimder, 
submitted  for  filing  an  addendum  to  an 
electric  power  service  agreement 
between  CEI  and  Vitol  Gas  &  Electric, 
LLC,  formerly  known  as  Catex  Vitol 
Electric,  LL.C.  CEI  requests  an  effective 
date  of  the  addendimi  of  January  1, 
1997. 

Comment  date:  February  7, 1997,  in 
accordance  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Wiaconsin  Public  Service 
Corporation 

(Docket  No.  ER97-1174-O00] 

Take  notice  that  on  January  8, 1997. 
Wisconsin  Public  Service  Corporation 
(WPSC).  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Power  Company  of 
America.  The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff. 
FERC  Original  Volume  No.  11. 

Comment  date:  Felwuary  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Wiacooain  Public  Service 
Cofpormtioii 

(Docket  No.  ER97-1175-000] 

Take  notice  that  on  January  8, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Pan  Energy  Trading 
and  Mari^  Sendees,  L.L.C  The 
Agreement  provides  for  transmission 
service  imder  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wisconsin  PnUic  Senrica 
Coiporatioii 

(Docket  No.  ER97-1 176-000) 

Take  notice  that  on  January  8, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Rainbow  Energy 
Mariceting  Corporation.  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Global  Energy  Services,  LLC 

(Docket  No.  ER97-1 177-000) 

Take  notice  that  on  January  13, 1997, 
Global  Energy  Services,  LLC  tendered 
for  filing  an  Application  for  Blanket 
Authorization,  Certain  Waivers,  and 
Order  Approving  Rate  Schedule. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Entergy  Services,  Inc. 

(Docket  No.  ER97-1 178-000] 

Take  notice  that  on  January  9, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc.. 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  &itergy  New 
Orleans,  Inc.  (Entergy  Operating 
Companies'),  tendered  for  filing  a  Non- 
Firm  Point-to-Point  Transmission 
Agreement  between  itself  and 
Teimessee  Valley  Authority,  dated 
November  15, 1996. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Entergy  Servicaa,  Inc. 

(Docket  Na  ER97-1 179-000] 

Take  notice  that  on  January  9, 1997. 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States.  Inc., 
Entotgy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc,  and  Entergy  New 
Orleans,  Inc.  (Entergy  Operating 
Companies'),  tendered  for  filing  a  Non- 
Firm  Point-to-Point  Transmission 
Agreement  between  itself  and  Florida 
Power  ft  Light  Company  dated 
December  1,1996. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Dnqaesne  Li^t  Company 


(Docket  Na  ER97-lia0-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  November  20, 
1996  with  Rainbow  Energy  Marketing 
Corporation  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  TTie  Service 
Agreement  adds  Rainbow  Energy 
Marketing  Corporation  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  November  20, 1996  fcH- 
the  Service  Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Duquesne  Light  Company 

(Docket  No.  ER97-lrl81-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
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Service  Agreement  dated  November  20, 
1996  with  Western  Power  Services.  Inc. 
under  DLXI's  Open  Access  transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Western  Power  Services,  hic.  as  a 
cnstomer  imder  the  Tariff.  DLC  requests 
an  Efiiactive  date  a{  November  20, 1996 
for  the  Service  Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duquesne  Light  Company 

(Docket  Na  ER97-1 182-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  November  26, 
1996  with  CNG  Power  Services 
Corporation  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff).  The  Service 
Agreement  adds  CNG  Power  Services 
Corporation  as  a  customer  imder  the 
Tariff.  DLC  requests  an  effective  date  of 
November  26, 1996  for  the  Service 
Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Duquesne  Light  Company 

(Docket  No.  ER97-1183-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  November  26, 
1996  with  AES  Power,  Inc.  under  DLC's 
Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
AES  Power,  Inc.  as  a  customer  under  the 
Tariff.  DLC  requests  an  efiiactive  date  of 
November  26, 1996  for  the  Service 
Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Duquesne  Light  Company 

(Docket  No.  ER97-11 84-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  October  22, 

1996  Mfith  Federal  Energy  Sales,  Inc. 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  "The  Service  Agreement 
adds  Federal  Energy  Sales,  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  October  22, 1996  for 
the  Service  Agreement. 

Comment  date:  February  7. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Duquesne  Light  Company 

(Docket  No.  ER97-1 185-000) 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  January  3, 

1997  with  Sonat  Power  Marketing,  L.P. 
under  DLC's  FERC  Coordination  Sales 
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Tariff  (Tariff).  The  Service  Agreement 
adds  Sonat  Power  Marketing,  LP.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  January  3, 1997  for 
the  Service  Agreement. 

Conunent  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Duquesne  Light  Company 

(Docket  No.  ER97-1 186-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  November  26, 
1996  with  Equitable  Power  Services 
Company  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Equitable 
Power  Services  Company  as  a  customer 
under  the  tariff.  DLC  requests  an 
effective  date  of  November  26, 1996  for 
the  Service  Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Duquesne  Light  Company 

(Docket  No.  ER97-1 187-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  October  29, 
1996  with  Virginia  Electric  &  Power 
Company  under  DLC's  FERC 
CocHdination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Virginia 
Electric  &  Power  Company  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  October  29, 1996  for 
the  Service  Agreement. 

Comtnent  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Duquesne  Light  Company 

(Docket  No.  ER97-1 188-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC),  filed  a 
Service  Agreement  dated  September  20, 
1996  with  The  Utility  Trade  Corp.  imder 
DLC's  Open  Access  'Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
The  Utihty  Trade  Corp.  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  September  20, 1996  for 
the  Service  Agreement. 

Comment  date:  February  7. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Duquesne  Light  Company 

(Docket  No.  ER97-1 189-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  November  20, 
1996  with  Sonat  Power  Marketing  LP. 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  The  Service  Agreement 
adds  Sonat  Power  Marketing  L.P.  as  a 


customer  imder  the  Tariff.  DLC  requests 
an  effective  date  of  November  20. 1996, 
for  the  Service  Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Duquesne  Light  Company 

(Docket  No.  ER97-1 190-000] 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  PLC)  filed  a 
Service  Agreement  dated  October  22, 
1996  with  AYP  Energy,  hic.  under 
DLC's  Open  Access  Transmission  Tariff 
(Tariff).  The  Service  Agreement  adds 
AYP  Energy,  Inc.  as  a  customer  under 
the  Tariff.  DLC  requests  an  effective  date 
of  October  22, 1996.  for  the  Service 
Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Duquesne  Light  Company 

[Docket  No.  ER97-1 191-000) 

Take  notice  that  on  January  9, 1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  October  22, 
1996  with  Enron  Power  Marketing,  Inc. 
under  DLC's  Open  Access  Transmission 
Tariff  (Tariff).  "The  Service  Agreement 
adds  Enron  Power  Marketing,  Inc.  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  October  22, 1996,  for 
the  Service  Agreement. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-1 192-000] 

Take  notice  that  on  January  9, 1997, 
UtiliCorp  United  Inc.  (UUliCorp)  filed 
service  agreements  with  Morgan  Stanley 
Capital  Group  Inc.  for  service  under  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service.  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  NoTthon  States  Power  Company 
(Minnesota  Ccmqpany) 

[Docket  No.  ER97-1 193-000) 

Take  notice  that  on  January  9, 1997. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Reserved  Transmission  Service 
Agreement  between  NSP  and  Wisconsin 
Power  and  Light. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1, 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 
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€k>mment  date:  Febmaiy  7. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Northern  Slates  Power  Company 
(Minnesota  Con^wny) 

(Docket  No.  ER97-1194-O00] 

Take  notice  that  on  January  10, 1997. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Finn  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Cenerprise.  Inc. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
19, 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the -agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-1195-000] 

Take  notice  that  on  January  10. 1997. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(on  b^alf  of  Wisconsin  Electric  Power 
Co.)  under  the  Northern  States  Power 
Company  Transmission  Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
13. 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
Cor  filing  on  the  date  requested. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-1196-«00] 

Take  notice  that  on  Januaiy  10, 1997, 
UtiliCorp  United  Inc.  (UtiliCorp)  filed 
service  agreements  with  Southern 
Marketing,  Inc.  for  service  under  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions. 
Missouri  Public  Service,  WestPlains 
Enogy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  Puget  Sound  Power  ft  Light 
Company 

(Docket  No.  ER97-1197-000I 

Take  notice  that  on  January  10, 1997, 
Puget  Soimd  Power  &  Light  Company, 
as  a  Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
(Service  Agreement)  with  the 


Bonneville  Power  Administration,  as 
Transmission  Customer  (Bonneville).  A 
copy  of  the  filing  was  served  upon 
Bonneville. 

The  SOTvice  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1198-dbo] 

Take  notice  that  on  January  10, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  six  Notices 
of  Termination  of  existing  rate 
schedules. 

NUSCO  requests  waiver  of  the 
Commission's  regulations  to  permit  the 
Terminations  to  become  effective  30 
days  from  the  date  Notice  of 
Termination  is  provided  by  NUSCO. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Cinergy  Services,  Inc. 

(Docket  Na  ER97-1 199-000] 

Take  notice  that  on  January  10, 1997, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Sales 
Standard  Tariff  ("the  Tariff')  entered 
into  between  Cinergy  and  Pennsylvania 
Power  &  Light  Company. 

Cinergy  and  Pennsylvania  Power  ft 
Light  Company  are  requesting  an 
effective  date  of  January  13, 1997. 

Comment  date:  February  7. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Western  Resources,  Inc. 

(Docket  No.  ER97-1 200-000] 

Take  notice  that  on  January  10, 1997, 
Western  Resources,  Inc.  (Western 
Resoiuces)  tendered  for  filing  new 
Generating  Municipal  Electric  Service 
Agreements  with  the  Kansas  cities  of 
Augiista  and  lola  and  a  new  firm 
transmission  service  agreement  with  the 
Kansas  city  of  lola.  Western  Resources 
states  the  purpose  of  this  filing  is  to 
permit  the  subject  cities  added 
flexibility  in  purchasing  power  from 
third  parties.  The  changes  are  proposed 
to  become  effective  March  14, 1997. 

Copies  of  the  filing  were  served  upon 
the  Kansas  cities  of  Augusta  and  lola 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  February  7, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


45.  Sonthwestern  Public  Service 
Company 

(Docket  No.  ER97-1 201-000] 

Take  notice  that  on  January  10, 1997, 
Southwestern  Public  Service  Company 
(Southwestern)  submitted  an  executed 
service  agreement  under  its  open  access 
transmission  tariff  with  Public  Service 
Company  of  New  Mexico.  The  service 
agreement  is  for  umbrella  non-firm 
transmission  service. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

46.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-1 202-000] 

Take  notice  that  on  January  10. 1997. 
Southwestern  Public  Service  Company 
(Southwestern)  submitted  an  executed 
service  agreement  imder  its  open  access 
transmission  tariff  with  PubUc  Service 
Company  of  New  Mexico.  The  service 
agreement  is  for  umbrella  firm 
transmission  service. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  PubUc  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-120»-000] 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  January  10, 
1997,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Enerz  Corporation  pursuant  to  the 
PSE&G  Bulk  Power  Service  Tariff, 
presently  on  file  with  the  Commission. 

PSEflcG  further  requests  waiver  of  the 
Commission's  regulations  such  that  the 
agreement  can  be  made  effective  as  of 
October  1, 1996. 

Copies  of  the  filing  have  been  served 
upon  Enerz  Corporation  and  the  New 
Jersey  Board  of  Public  Utilities. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  Public  Service  Electric  and  Gas 
Company 

(Docket  No.  ER97-1 204-000] 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  January  10. 
1997,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Ohio  Edison  pursuant  to  the  PSE&G 
Bulk  Power  Service  Tariff,  presently  on 
file  with  the  Commission. 

Copies  of  the  filing  have  been  served 
upon  Ohio  Edison  and  the  New  Jersey 
Board  of  PubUc  Utilities. 
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Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  PnbUc  Service  Electric  and  Gas 
Conqiany 

[Docket  No.  ER97-120S-000I 

Take  notice  that  PubUc  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newaric.  New  Jersey  on  January  10, 
1997,  tendered  for  filing  an  agreement 
for  the  sale  of  capacity  and  energy  to 
Equitable  Power  Services  Company 
pursuant  to  the  PSE&G  Bulk  Power 
Service  Tariff,  presently  on  file  with  the 
Commission. 

Copies  of  the  filing  have  been  served 
upon  Equitable  Power  Services 
Company  and  the  New  Jersey  Board  of 
Public  Utilities. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  All^eny  Power  Service 
Corporation  on  behalf  of  Monongahala 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Pmn  Poww 
Company  (Allegheny  Power) 

[Docket  No.  ER97-1 206-000] 

Take  notice  that  on  January  10, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  10  to  add  Duquesne 
Li^t  Company,  lUC  Power  Services, 
lUiiiais  Power  Company,  The  Cleveland 
Elcictric  niimiinating  Company,  The 
Toledo  Edison  Company,  The  Utility- 
Trade  Corp..  and  WPS  Energy  Services 
to  the  Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-18-000.  The 
proposed  effective  date  imder  the 
Service  Agreements  is  January  9, 1997. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

51.  Brooklyn  Navy  Yard  Cogeneration 
Partners,  LP. 

[Docket  No.  (^&-302-004] 

On  January  21, 1997,  Brooklyn  Navy 
Yard  Cogeneration  Partners,  LP. 
(Applicant)  submitted  for  filing  an 
amendment  to  its  filing  in  this  docket. 


The  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  ptuties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokD.CadwU. 
Seaetary. 
(FR  Doc.  97-2384  Piled  1-30-97;  8:45  ami 

MUJNO  CODE  SnT-OI-P 


Sunshin*  Act  Mealing 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCaefT:  January  27, 1997  62  FR 
3891. 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
MEETMO:  January  29, 1997  10:00  aan. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  and  company  have  been 
added  to  the  Agenda  scheduled  for  the 
January  29, 1997  meeting. 


Item  No. 

Docket  No.  and  Company 

CAG-22  ... 

RP96-400-000,  et  al.  WiNiams 
Natural  Gas  Company. 

LoisD.CasheU, 

Secretary. 

[FR  Doc.  97-2543  Filed  1-29-97;  11:20  am] 

■UJNQ  COM  tnr-oi-w 

Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders  During  the  Week  Of  January  6 
Tfirough  January  10, 1997 

During  the  week  of  January  6  through 
January  10, 1997,  the  decisions  and 
orders  summarized  below  were  issued 


with  respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  "Hie 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m... 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  January  22. 1997. 
Geoige  B.  Breznajr, 

Director,  Office  of  Hearings  and  Appeals. 

Dedrion  List  No.  15 

Week  of  January  6  through  January  10, 
1997. 

Appeals 

Carlos  Blanco.  1/7/97.  VFA-0248 

The  DOE  denied  an  appeal  of  a 
determination  issued  under  the 
Freedom  of  Information  Act.  In  that 
determination,  portions  of  a  fact-finder's 
report  prepared  on  behalf  of  a  DOE 
attorney  were  withheld.  DOE  foimd  that 
the  information  was  properly  withheld 
imder  Exemption  6  and  the  deliberative 
process  and  witness  statement 
privileges  of  Exemption  5. 

Request  for  Exception 

Thomas  Oil  Co..  1/7/97.  VEE-W32 

Thomas  Oil  Company  filed  an 
Application  for  Exception  from  the 
Enei^gy  Information  Administration 
requirement  that  it  file  Form  EIA-782B, 
the  "Resellers'/Retailers"  Monthly 
Petroleum  Product  Sales  Report."  In 
considering  Thomas's  request,  the  DOE 
found  that  the  firm  was  not 
experiencing  any  type  of  hardship  or 
gross  inequity.  Accordingly,  exception 
relief  was  denied. 

Refund  Application 

Gulf  Oil  Corporation/Richards  Gulf 
Service.  1/7/97.  RR30O-287 

The  DOE  granted  a  Motion  for 
Reconsideration  filed  by  Richards  Gulf 
Service  (Richards)  in  the  Gulf  Oil 
Corporation  overcharge  refund 
proceeding  conducted  under  10  C.F.R. 
Part  205,  Subpart  V.  DOE  originally 
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dismissed  Richards"  Application  for 
Refund  because  the  firm  had  not 
responded  to  a  request  to  submit  a  copy 
of  the  application  with  the  owner's 
original  signature.  Soon  after  the 
application  was  dismissed.  DOE 
received  a  copy  of  the  application  with 
the  original  signature  of  the  owner's 


widow,  who  is  also  the  administrator  of 
the  owner's  estate.  Since  Richards 
respcmded  to  DOE's  request  as  quickly 
as  it  was  able  to.  DOE  granted  the 
Motion  for  Reconsideration. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 


Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Crude  Oil  Supple  Ref 

Darke  Landmark,  Inc.,  et  al  

Dinner  Bell  Foods,  Inc/John  Monell  k 

Gulf  Oil  Corporadon/Mclarty  Leasing  ft  Trans  Co 

Randall  Farms,  Inc 

Sullivan  Trucking/Peak  Transportation  

Tampa  Shipyards,,  Inc.  Tampa  Shipbuild  

Taylorville  Transit,  IncA^andalia  Bus  

Wetz  Transportation  


RB272-0009e 

1/10/97 

RG272-8 

1/7/97 

RK272-03953 

1/7/97 

RF300-19992 

1/7/97 

RK272-04037 

1/7/97 

RK272-03g69 

1/7/97 

RK272-03820 

1/7/97 

RK272-03962 

1/7/97 

RC272-358 

1/7/97 

Dismissals 


The  following  submissions  were  dismissed. 


Name 


CaseNa 


A^■^  Tool  Service  

Daniel  J.  Bruno 

Emulsion  Products 

Gardner  Industries — 

Gatx  Logistics,  Inc  ............. 

Heico  Ctwmicats.  Inc 

J.B.  Trador  &  Tmcfc 

Jerry  Hastdn  Tmcking,  Inc  ... 

Martone  Flor 

MeredHh  Corporation 

Van  Dusen /Urport  Services 


RQ272-862 

VFA-0252 

RF272-67919 

RF272-67820 

RG272-036 

RG272-883 

RQ272-863 

RQ272-866 

VFA-0249 

RF3S6-21 

RF300-19920 


[FR  Doc  97-2392  Filed  1-30-97;  8:45  am] 
■UMQ  coot  Ma»-01-^ 

Notice  of  Issuance  of  Dedetons  and 
Orders  During  the  Week  of  December 
30. 1996.  Through  January  3, 1997 

During  the  week  of  December  30. 
1996,  through  January  3, 1997,  the 
decision  and  order  listed  below  was 
issued  with  respect  to  an  application  for 
refund  filed  witii  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  This  notice  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 


Copies  of  the  fiill  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  SW,  Washington,  D.C  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  pjn.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  January  23, 1997. 
Geot^e  B.  Bramay 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  14 

Week  of  December  30. 1996.  through 
January  3, 1997. 

Refund  Application 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decision  and  Order 
concerning  a  refund  application,  which 
is  not  stmmiarized.  A  copy  of  the  full 
text  of  the  [)ecision  and  G^er  is 
available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 


County  of  Fowyth •• -•    RC272-361  1/2/97 


Diaminab 


The  following  submissions  were  dismissed. 


N«ne 


Qrelchen  Lee  Odes ......... 

Kavanaug^  Products,  Inc .. 
Westwood  Shipping  Lines 
Ca 


CaseNa 


VFA-0231 
RK272-3336 
nQ272-493 
RQ272-494 
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(FR  Doc.  97-2393  Filed  1-30-97;  8:45  ami 
■NXMQ  CODE  tlBfl  ffl  T 


Issuance  of  Decisions  and  Orders 
During  the  Weel(  of  November  25 
Through  November  29. 1996 

During  the  week  of  November  25 
through  November  29, 1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Refierence  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234. 
Forrestal  Building.  1000  Independence 
Avenue,  S.W.,  Washii^on,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  pjn.  and  5:00  p.m., 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  January  22, 1997. 
Geacy  B.  Biuiuy. 
Director,  Office  ofHearingf  and  Appeals. 

Dedskm  List  No.  9 

Week  of  November  25  through 
Novembw  29, 1996. 

Appeals 

AshokK.  Kaushal,  11/26/96.  VFA-€228 

DOE  granted  in  part  an  Appeal  of 
withholding  of  documents  related  to  an 
investigation  of  the  requester's 

Averitt  Express,  Inc ., .... 

Intematiaoal  Mill  Service,  et  al  

San  Mateo  Cnty  Superintendent,  et  al 

United  Thick  Line _.., 


whistleblower  complaint.  DOE  foimd 
that  some  of  the  records  sought  by  the 
appellant  were  neither  "agency  records" 
within  the  meaning  of  the  FOIA.  nor 
subject  to  the  release  under  the  DOE 
regulations.  Regarding  other  records. 
IX3E  remanded  the  request  for 
processing  imder  the  Privacy  Act. 

Douglas  A.  Holman.  11/27/96,  VFA- 
0240 

DOE  denied  an  Appeal  of  withholding 
of  docimients  related  to  an  investigation 
of  the  requester's  role  as  a  imion 
steward  conducted  by  his  employer,  a 
DOE  contractor.  DOE  found  that  the 
records  sought  by  the  appellant  were 
neither  "agency  records"  within  the 
meaning  of  the  FOIA.  nor  subject  to  the 
FOLA  under  DOE  regulations. 

GaryL  Graham.  11/27/96.  VFA-0237 

Gary  L.  Graham  Appealed  a 
determination  issued  to  him  on  October 
4. 1996,  by  the  Western  Area  Power 
Administration  (WAP A)  in  response  to 
a  request  for  information  he  submitted 
under  the  Freedom  of  Information  Act. 
WAPA  had  released  some  information 
Mr.  Graham  requested  but  stated  that  it 
could  not  find  information  responsive  to 
a  portion  of  his  request  We  determined 
that  WAPA  followed  procedures  which 
were  reasonably  calculated  to  uncover 
the  information  sought  by  Mr.  Oaham. 
Therefore,  the  Appmi  was  denied. 

Research  Information  Services.  Inc.,  11/ 
27/96.  VFA-0235 

The  DOE  granted  a  Freedom  of 
Information  Act  Appeal  filed  by 
Research  Information  Services.  Inc. 
(RIS).  RIS  challenged  the  adequacy  of  a 
search  conducted  by  the  DOE's  Office  of 
Arms  Control  and  Nonproliferation 
(OACN).  DOE  found  that  the 
determination  issued  by  OACN  was 
inadequate.  Accordingly.  DOE 


remanded  the  matter  to  OACN  with 
instructions  to  correct  the 
determination's  deficiencies. 

Thomas  Stampahar,  11/29/96,  VFA- 
0239 

Thomas  Stampahar  filed  an  Appeal 
from  a  determination  issued  by  ^e 
Nevada  Operations  Office  in  response  to 
a  Request  for  Information  submitted 
imder  the  Freedom  of  Information  and 
Privacy  Acts.  In  considering  the  Appeal, 
the  DOE  noted  that  as  a  general  matter, 
a  FOLA  search  should  encompass  all 
documents  which  would  be  subject  to 
the  Privacy  Act.  On  review  the  DOE 
determined  that  the  search  in  this  case 
was  adequate.  It  also  found  that  any 
responsive  records  which  might  be  held 
by  Bechtel  Nevada  are  contrauctually  the 
property  of  Bechtel  Nevada  and  are  not 
subject  to  the  FOIA  imder  10  C.F.R. 
§  1004.3(e).  Accordingly,  the  Appeal 
was  denied. 

Refund  Application 

Good  Hope  Refineries/Commonwealth 
Edison  Co.,  11/29/96^  RF339-19 

Commonwealth  Edison  Company 
filed  an  Application  for  Refund  in  the 
Good  Hope  Refineries  II  Refund 
Proceeding.  The  DOE  denied  ConEd's 
application  after  finding  that  it  had 
failed  to  establish  that  it  was  an  indirect 
purchaser  of  Good  Hope  petroleum 
products. 

Refund  AppUcatkMis 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  siunmarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Rocnn  of  the  Office  of 
Hearings  and  Appeals. 


RR272-263 

11/27/96 

RK272-01849 

11/27/96 

RF272-95418 

11/25/96 

RR272-249 

11/25/96 

Disnissals 


The  followfing  submissions  were  dismissed. 


Name 


Ra^ih  L  Couton _ 

Piaraonnal  Security  Hearing 


[FR  Doc  97-2394  nied  1-30-97;  8:45  am] 


Case  No. 


RF272-92198 
VSO-0117 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

{ER-FRL-«47MI 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  January  20, 

1997  Through  January  24, 1997 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970025,  Draft  EIS.  FAA,  NC, 
Initial  Development  of  the  North 
Carolina  Global  TransPark  (NOGTP) 
Complex,  Implementation,  Airport 
Layout  Plan  Approval,  COE  Section 
404  Permit,  Kinston,  Lenoir  County, 
NC,  Due:  March  17, 1997,  Contact: 
Tommy  Roberts  (404)  305-7150. 

mS  No.  970026.  Draft  EIS,  FHW.  AL, 
Industrial  Parkway  Connector  Project, 
Transportation  Improvement,  from 
Lott  Road  [ALr-217]  to  U.S.  45,  COE 
Secticm  404  Permit  and  NPDES 
Permit,  Mobile  County,  AL,  Due: 
March  24, 1997,  Contact:  Joe  D. 
Wilkerson  (334)  223-7370. 

EIS  No.  970027,  Draft  EIS,  NPS,  VA, 
Wolf  Trap  Farm  Park  for  the 
Performing  Arts,  Implementation, 
General  Management  Plan  and 
Development  Concept  Plan,  Fairfax 
County,  VA.  Due:  March  17, 1997, 
Contact:  Unda  Dahl  (303)  969-2322. 

EIS  No.  970028,  Final  EIS.  FHW,  NH, 
Broad  Street  Parkway  Project, 
Construction,  Board  Street  near  Exit  6 
of  the  FE  Everett  Turnpike  on  the 
North  to  the  West  Hollis  Street/ 
Kinsley  Street  area  near  Pine  Street  on 
the  South,  Funding  and  Possible  COE 
Section  404  Permit,  Hillsborough 
Coimty,  NH,  Ehie:  March  3, 1997, 
Contact  William  F.  CDonnell  (603) 
225-1608. 

EIS  No.  970029,  Draft  EIS,  OSM,  Valid 
Existing  Rights— Proposed  Revisions 
to  the  Permanent  Pn^gram  Regulations 
Implementing  Section  522(E)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  and 
Proposed  Rulemaking  Clarifying  the 
Applicability  of  Section  522(E)  to 
Subsidence  from  Undergroimd 
Mining,  Due:  June  2, 1997,  Contact 
Andrew  F.  DeVito  (202)  208-2701. 

EIS  No.  970030.  DtaR  EIS,  DOE,  ID,  NV, 
WA,  MT.  OR,  WY,  Watershed 
Management  Program  Standards  and 
Guidelines,  Implementation,  ID,  NV, 
MT,  OR,  WA  and  WY,  Due:  March  25, 
1997,  Contact:  Eric  N.  Powers  (503) 
230-5823. 

EIS  No.  970031,  Final  EIS,  TVA,  TN, 
Kingston  Fossil  Plant  Alternative  Coal 


Receiving  Systems,  New  Rail  Spur 
Construction  near  the  Cities  of 
Kingston  and  Harriman,  Roane 
Coxmty,  TN,  Due:  March  3, 1997, 
Contact:  David  W.  Robinson  (423) 
751-2502. 

EIS  No.  970032,  Final  EIS,  USN,  ID, 
Naval  Surface  Warbre  Center 
(NSWC),  Acoustic  Research 
Detachment  (ARD),  Carderock 
Division  (CD),  Capital  Improvements 
Plan,  Implementation,  in  the  Town  of 
Bayview,  Kootenai  County,  ID,  Due: 
March  3, 1997,  Contact:  Peter  W. 
Havens  (360)  396-0916. 

EIS  No.  970033,  Draft  EIS,  UAF,  OH, 
Wright-Patterson  Air  Force  Base 
(WPAFB)  Demolition  of  Multiple 
Historic  Facilities,  Implementation, 
&eene,  Montgomery  and  Claris 
Counties,  OH,  Due:  March  19, 1997, 
Contact:  Thomas  Perdue  (513)  257- 
5535. 

EIS  No.  970034,  Draft  EIS,  USN,  CA, 
Novato,  California  Department  of 
Defense  Hoiising  Facility  Disposal 
and  Reuse,  Implementation,  City  of 
Novato,  Marin  County,  CA,  Due: 
March  17, 1997,  Contact:  Gary  J. 
Munekawa  (415)  244-3022. 

Amended  Notices 

mS  No.  960550,  Draft  EIS,  AFS,  MT, 
Beaveriiead  Forest  Plan  Riparian 
Amendment,  Implementation, 
Beavohead — Deerlodge  National 
Forest  Beaverhead,  Madison,  Silver 
Bow,  Deer  Lodge  and  Gallatin 
Counties,  MT,  Due:  February  28, 
1997,  Contact:  Peri  Suenram  (406) 
683-3967.  Published  FR 12-06-96— 
Review  Period  extended. 

EIS  No.  960555,  Fourth  Draft  Supple, 
NPS,  CA,  Yosemite  National  Park 
General  Management  Plan.  Yosemite 
Housing  Project,  Updated  Information 
on  Yosemite  Valley  Housing  Plan, 
New  and  Replacement  Housing, 
Mariposa,  Modera  and  Tuolumne 
Counties,  CA,  Due:  March  13, 1997, 
Contact:  Mike  MoreUi  (303)  969-2241. 
Published  FR— 12-13-96— Due  Date 
Correction. 

EIS  No.  960560,  Final  EIS,  GSA,  NY,  US 
Brooklyn  Court  Project,  Demolition  of 
the  Emanuel  Celler  Federal  Building, 
Construction  of  a  New  Courthouse 
and  Renovation/ Adaptive  Reuse  of 
the  General  Post  Office  at  Cadman 
Plaza  East,  Kings  County,  NY,  Due: 
February  10, 1997,  Contact:  Peter  A. 
Sneed  (212)  264-3581.  Published  FR 
12-13-96 — ^Review  Period  Extended. 


Dated:  January  28. 1997. 
wmaBD-Dk^anaii. 

Director.  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc  97-2459  Piled  1-30-97;  8:45  am] 


(ER-FRL-5477-1) 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  13. 1997  Through 
January  17, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2Kc)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
05, 1996  (65  FR  15251). 

FINAL  EISs 

ERP  No.  F-AFS-L6S174-AK  Eight 
Fathom  Timber  Sales,  Implementation, 
COE 

Section  404  Permit  and  EPA  NPDES, 
Tongass  National  Forests,  Hoonah  and 
Sitka  Ranger  District.  Chatham  Area. 
AK. 

Sununary:  Review  of  the  Final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-4^201-OR  Eagle 
Creek  Timber  Sale  and  Road 
Construction,  Implementation,  Mt. 
Hood  National  Forest,  Zigzag  and 
Estacada  Ranger  Districts,  Clackamas 
County,  OR. 

Sununary:  Review  of  the  Final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65249-AK 
Northwest  Baranof  Timber  Sale  (s). 
Implementation,  NPDES,  Coast  Guard 
Bridge.  COE  Section  10  and  404 
Permits.  Tongass  National  Forest,  Sitka 
Ranger  District,  Baranof  Island,  AK. 
Summary:  Review  of  the  Final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

E3?P  No.  F-AFS-i65266-AK  King 
George  Timber  Sale  Project,  Timber 
Harvesting  and  Road  Construction, 
Implementation,  Tongass  National 
Forest.  Stildne  Area.  Etolin  Island.  AK. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 
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ERP  No.  F-4LM-K65179-AZ  Morend 
Land  Exchange,  Implementation, 
Exchange  of  Federal  Lands  for  Private 
Lands,  Safford  District,  Greenlee, 
Graham,  Cochise  and  Pima  Counties, 
AZ. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  fonnal 
conunent  letter  was  sent  to  the 
preparing  agency. 

ERF  No.  F-BLM-K67034-NV 
Talapoosa  Gold  Mine  Project, 
Construction  and  Operation,  Plan  of 
Operations  Approval,  Special-Use- 
Permit  and  COE  Section  404  Permit 
Issuance,  Silver  Springs,  Lyon  County, 
NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  ^ency. 

ERP  No.  F-BLM-K67036-NV  Mule 
Canyon  Surface  Gold  Mine 
Development,  Operation  and 
Reclamation  and  Associate  Facilities, 
Plan  of  Operation  Approval,  Battle 
Moimtain  District,  Lander  and  Eureka 
Counties,  NV. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

EiRP  No.  F-DOE-A09827-00 
Programmatic  EIS — Storage  and 
Disposition  of  Weapon-Usable  Fissile 
Materials,  Implementation,  Storage  of 
all  Plutoniuim  and  Highly  Enriched 
Uranium  and  the  Disposition  of  Surplus 
Plutonium,  Sites  Considered:  Hanford 
Site,  Idaho  National  Engineering  Lab., 
Nevada  Test  Site,  Oak  Ridge 
Reservation,  Pantex  Plant  and  Savannah 
River  Site. 

Summary:  EPA's  previous  concerns 
have  been  resolved,  therefore  EPA  had 
no  objection  to  the  proposed  action.  ERP 
No.  F-FHW-4C40214-CA  Alternatives  to 
Replacement  of  the  Embarcadero 
Freeway  and  the  Terminal  Separator 
Structure,  (Formerly  CA-480) 
Implementation.  Permit  Approvals  and 
Funding,  San  Francisco  County,  CA. 

Summary:  ERP  No.  F-NPS-K61126- 
AZ  Tumacacori  National  Historical 
Park.  General  Management  Plan  (GMP), 
Implementation,  Santa  Cruz  Coimty, 
AZ, 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  ^ncy. 

EkP  No.  F-J>JPS-JC61142-CA 
Manzanar  National  Historic  Site  (NHS), 
General  Management  Plan, 
Implementation,  Inyo  County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 


ERP  No.  F-NPS-L65229-AK  Brooks 
River  Area  Development,  Use  and 
Management  Plan,  Implementation. 
Katmai  National  Park,  AK. 

Summary:  ERP  No.  F-WPS-L65264- 
WA  Elwha  River  Ecosystem  Restoration 
Implemention  Project,  Olympic 
National  Park.  Clallam  Coimty,  WA. 

Summary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  EIS. 

ERP  No.  F-USA-G11029-AR  Disposal 
of  Chemical  Agents  and  Munitions 
Stored  at  Pine  Bluff  Arsenal, 
Construction  and  Operation,  Approval 
of  Permits,  Jefferson  Coimty,  AR. 

Summary:  EPA  had  no  objection  to 
the  selection  of  the  preferred  alternative. 
No  formal  comment  letter  was  sent  to 
the  preparing  agency. 

Dated:  January  28, 1997. 
William  D.DickwMMi, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc  97-2460  Filed  1-30-97;  8:45  am] 
tUNO  ooQg  mo  BO  p 


FRL-6«82-7] 

Regulatory  Reinvention  CXL)  Pilot 
Projects 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
Weyerhaeuser  Project  XL  final  project 
agreement  and  related  documents. 

SUMMARY:  EPA  is  announcing  the 
signing  of  the  Project  XL  Final  Project 
Agreement  (FPA)  for  Weyerhaeuser 
Company's  Flint  River  Kraft  pulp  mill 
in  Oglethorpe,  Georgia. 
DATES:  The  FPA  was  signed  on  17 
January  1997. 

ADDRESSES:  To  obtain  a  copy  of  the 
Final  Project  Agreement,  Fact  Sheet,  or 
Question  and  Answer  Document, 
contact:  Michelle  Glenn;  US  EPA; 
Weyerhaeuser  Project  XL  Regional  Lead; 
100  Alabama  Street  (Waste  Division, 
10th  Floor);  Atlanta,  Georgia  30303.  or 
L.  Nancy  Bimbaum;  US  EPA; 
Weyerhaeuser  Project  XL  Headqutstera 
Lead;  401  M  Street,  SW  (2129); 
Washington.  DC  20460.  These 
documents  are  also  available  via  the 
internet  as  the  following  location: 
"http://www.epa.gov/F?ojectXL". 
Questions  to  EPA  regarding  the 
documents  can  be  d^ected  to  Michelle 
Glenn  at  (404).  562-8674  or  L.  Nancy 
Bimbaum  at  (202)  260-2601. 

To  be  included  on  the  Weyerhaeuser 
Project  XL  mailing  list  to  receive 
information  about  future  public 
meetings,  XL  progress  reports,  and  other 
mailings  firom  Weyerhaeuser  on  the  XL 


project,  contact:  Janet  McElmurray; 
Weyeriiaeuser  Company;  c/o  Project  XL; 
PO  Box  238;  Oglethorpe.  GA  31068.  Ms. 
McElmiuray  can  also  be  reached  by 
telephone  at  (912)  472-5230. 

Environmental  Protection  Agency; 
3202  Mall;  401  M  Street.  S.W.;  Mail 
Code  2129;  Washington,  DC  20460.  The 
telephone  number  for  the  Division  is 
(202)  260-5754.  The  facsimile  number 
is  (202)  401-6637.  Additional 
information  on  Project  XL,  including 
documents  referenced  in  this  notice, 
other  EPA  policy  documents  related  to 
Project  XL,  regional  XL  contacts, 
application  information,  and 
descriptions  of  existing  XL  projects  and 
proposals,  is  available  via  the  internet  at 
"ht^://www.epa.gov/ProjectXL"  and 
via  an  automated  fax-on-demand  menu 
at  (202)  260-8590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Glenn;  US  EPA;  Weyerhaeuser 
Project  XL  Regional  Lead;  100  Alabama 
Street  (Waste  Division,  10th  Floor); 
Atlanta,  Georgia  30303;  (404)  562-8674, 
or  L.  Nancy  Bimbaum;  US  EPA; 
Weyerhaeuser  Project  XL  Headquartera 
Lead:  401  M  Street.  SW  (2129); 
Washington,  DC  20460;  (202)  260-2601. 

SUPPLEMENTARY  INFORMATKM:  The  FPA 
is  a  voluntary  agreement  developed 
collaboratively  by  Weyerhaeuser  Flint 
River,  local  community  membere,  and 
state  and  federal  regulatore.  Project  XL. 
announced  in  the  Federal  Register  on 
May  23, 1995  (FRL-5197-9),  gives 
regulated  sources  the  flexibility  to 
develop  alternative  strategies  that  will 
replace  or  modify  specific  regulatory 
requirements  on  the  condition  that  they 
produce  greater  environmental  benefits. 
EPA  has  set  a  goal  of  implementing  a 
total  of  fifty  projects  undertaken  in  full 
partnership  with  the  states. 

Through  the  FPA,  Weyeriiaeuser  has 
agreed  to  implement  a  range  of 
pollution  prevention  and  other 
enviromnental  protection  measures  that 
will  have  superior  environmental  and 
related  benefits.  Weyerhaeuser  will 
study  methods  to  reduce  bleach  plant 
flow  by  fifty  percent,  enhance 
timberlands  Management  programs, 
incorporate  ISO  14001  standards  into 
the  upgrade  of  the  plant's 
environmental  management  system, 
implement  improved  energy 
conservation,  reduce  solid  waste 
generation  by  half,  improve  water 
quality  discharged  to  Uie  river,  and 
decrease  raw  water  demand. 
Weyeriiaeuser  will  also  conduct  a 
variety  of  feasibility  studies  to  further 
reduce  the  environmental  impact  of  the 
mill,  and  share  lessons  learned  with  all 
parties  to  the  FPA  and  stakeholdere. 
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Weyerhaeuser  has  requested  that 
flexibility  be  granted  in  meeting 
reporting  and  testing  requirements 
associated  with  a  niunber  of  regulatory 
programs  as  well  as  some  of  the 
requirements  of  the  Clean  Air  Act  and 
the  proposed  EPA  cluster  rules. 
Emission  and  discharge  testing  will 
continue.  Weyertiaeuser  proposed, 
however,  that  routine  reporting  of  such 
testing  be  replaced  with  mid-year  and 
end-of-3rear  compliance  reports.  All 
records  of  testing  and  results  will  be 
available  upon  request.  Reporting  not 
covered  by  the  agreement  will  continue. 
Enforcement  mechanisms  now  available 
to  the  State  and  EPA  will  remain  in 
place. 

Weyerhaeuser  has  also  requested  a 
dual  emission  cap  system  which  would 
^ve  the  facility  the  flexibility  to  make 
process  changes  or  add  equipment 
while  providing  a  strong  incentive  to 
miiintain  oT  lower  Overall  facility  air 
emissions.  The  flexibility  of  the  dual 
cap  system  should  allow  the  facility  to 
fiilly  utilize  several  previously 
permitted  units  without  triggering 
permitting  requirements  for  otherwise 
minor  changes  in  the  plant 

When  the  rule  requiring  the  use  of 
mAvimiitn  available  control  technology 
(MACTT)  for  the  pulp  and  paper  industry 
is  promulgated  (this  is  currently 
proposed  as  part  of  EPA's  cluster  rule), 
the  parties  to  the  FFA  will  perform  an 
assessment  to  quantify  the  reductions  in 
hazardous  air  pollutants  required  of  the 
facility  under  the  rule.  The  EPA 
contemplates  that  Wey^iaeuser  will  be 
given  the  flexibility  to  demonstrate  that 
the  required  reductions  of  hazardous  air 
poUutants  can  be  achieved  through  the 
use  of  iimovative  pollution  prevention 
and  engineering  approaches  instead  of 
prescribed  end-of-pipe  controls. 
Weyerhaeuser  would  be  permitted  to 
use  existing  volimtary  actions  at  non- 
MACT,  non-regulated  emission  sources 
as  well  as  future  reductions  at  non- 
MACT  sources  for  compliance  piuposes. 
Because  the  MACT  rule  is  not  yet  final, 
there  is  satoB  uncertainty  regarding  the 
type  oi  flexibility  that  Weyerhaeuser 
wUl  request  However,  the  FPA 
contemplates  additional  or  alternative 
enforceable  mechanisms  as  appropriate, 
and  commits  the  parties  to  engage  in 
good  faith  discvissions  of  the  necessity, 
faasilrility,  nature,  and  form  of  these 
mechanisms. 

After  careful  consideration  of  the 
benefits  ofbred  by  the  project,  balanced 
against  the  flexibility  granted  to 
Weyerhaeuser,  EPA  believes  that  the 
actions  described  in  the  FPA  meet  the 
critwia  for  an  XL  project. 


Dated:  January  24, 1997. 


director.  Entering  Sectors  and  Strategies 

Division. 

(FR  Doc  97-2463  Filed  1-30-97;  8:45  am] 


[FRL-6682-q 

CanoelMion  of  Common  Senee 
InMaltve  Council,  Automobile 
Manufaeturtng  Sector  Subcommittee 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  cancellation  of  open 
meeting  of  the  Public  Advisory 
Common  Sense  Initiative  Council, 
Automobile  Manu£acturing  Sector 
Subcommittee. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  given  that  the 
Automobile  Manufacturing  Sector 
Subcommittee  of  the  Common  Sense 
Initiative  Council  meeting  scheduled  for 
February  6, 1997,  in  Washington,  D.C 
has  been  cancelled. 

CANCCLLATKM  OF  OPEN  MEETMQ  NOTICE: 
Notice  is  hereby  given  that  the 
Environmental  Protecticm  Agency,  has 
cancelled  an  open  meeting  of  the 
Automobile  Manufacturing  Sector 
Subcommittee  which  was  scheduled  for 
Thursday,  February  6,  997. 

Project  development  is  not  ready  for 
subcommittee  dialogue  and  decisions; 
therefore,  the  February  meeting  has 
been  cancelled.  A  late  March  meeting 
will  be  scheduled.  Once  the  plans  for 
this  meeting  have  been  finalized,  a 
notice  will  be  published 

FOR  FURTHER  MFORMATION:  For  more 
informaticm  about  the  cancellation  of 
this  meeting,  please  contact  either  Alan 
W.  Powell.  Designated  Federal  Officer 
(DFO),  at  EPA.  Region  4,  by  telephone 
on  (404)-562-9045,  by  fax  on  (404)  562- 
9068  or  by  mail  at  100  Alabama  Street, 
S.W.,  Atlanta,  Georgia  30303;  or  Keith 
Mason,  Alternate  DFO,  at  EPA  on  (202) 
260-1360. 

Dated:  January  27, 1997. 
Pradence  Gefiarth, 

Designated  Federal  Officer. 

(FR  Doc  97-2462  Filed  1-30-97;  8:45  am] 


[OPP-004C7:  FRL-6686-q 

State  FIFRA  leeuee  neeeerch  and 
Evaluation  Group  (SFIREQ)  Water 
Quality  and  Foeticide  Diapoaai 
Worldng  Committee;  Open  Meeting 

AGENCY:  Environmental  Protecdon 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  SUte  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREG)  Water  Quality  and  Pesticide 
Disposal  Committee  will  hold  a  2-day 
meeting,  February  3  and  4, 1997.  This 
notice  announces  the  location  and  times 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics.The  meeting  is 
open  to  the  public. 

DATES:  The  SFIREG  Working  Committee 
on  Water  Quality  and  Pesticide  Disposal 
will  meet  on  Monday,  Febrtiary  3, 1997, 
from  8:30  a.m.  to  4KK)  pjn.  and 
Tuesday,  Fd>ruary  4, 1997,  from  8:30 
a.m.  to  12:00  p.m. 

AOORESSES:  The  meeting  will  be  held  at 
the  Doui)letree  Hotel,  300  Army-Navy 
Drive,  Crystal  Qty-Arlington,  VA. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Elaine  Y.  Lyon,  Office  of  Pesticide 
Programs  (7506C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  locaticm 
and  telephone  number  Rm.  IIOIB, 
Crystal  Mall  «2;  1921  Jefferson  Davis 
Highway.  Crystal  Qty-Arlington,  VA. 
(703)  305-5306;  ({bx)(703)  308-3259;  e- 
mail:  Lyon.elaine®epamail.epa.gov. 
SUPPLEMBTTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG 
Committee  on  Water  Quality  and 
Pesticide  Disposal  includes  the 
following: 

1.  Tribal  management  plans. 

2.  Water  monitoring  needs  •  EPA/ 
NASA  worifLshop. 

3.  Definition  of  solid  waste  and 
hazardous  waste. 

4.  Biodegradable  coating  for  atrazine 
(tentative). 

5.  Pesticide  use  statistics  gathered  by 
USDA. 

6.  USDA  Ag  research  service  and 
status  of  evaluation  of  best  management 
practices  (BMPs). 

7.  Surface  water  survey. 

8.  State  management  plan  comment 
summary. 

9.  Funding  for  state  management 
plans. 

10.  State  management  plan  rule 
review  process. 

11.  Reports  from  committee  members. 

12.  Other  topics  as  appropriate. 

List  of  Subjects 

Environmental  protection. 
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OMacL  January  24. 1997. 

CatUaan  KranopohM, 

Acting  Director,  Fidd  Operations  Division, 
Office  of  Pesticide  Pro-ams. 

[FR  Doc  97-2496  Filed  1-29-97;  8:45  am] 


[OPP-34009;  FRL-6374-q 

AveHibUlty  of  ReregMration  Eligibility 
Dedeion  Doctiments  for  Comment; 
Certain  Chemical* 

AQBCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of 

Reregistration  Eligibility  Decision 

documents;  opening  of  public  comment 

period. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Reregistration 
Eligibility  Decision  (RED)  documents  fmr 
the  active  ingredients  Alkyl 
Imidazolines,  Amitraz,  Amitrole, 
Ancymidol,  Bronopol,  Qilorhexidine 
diacetate,  Chlorpropham,  Coumaphos, 
Cryolite,  Desmedipham, 
Dibromodicyanobutane,  Dimethoxane, 
Hydroxyethyl  octyl  sulfide, 
Hydroxypropylmethanethiosulfonate, 
Methyloxazohdine,  Mitin-FF, 
Norflurazon,  O-benzyl-p-chlorophenol 
and  salts,  Prometryn,  Propamocarb 
hydrochloride.  StarUdde, 
Tetrachlorvinphos,  and  Trifluralin.  This 
notice  starts  a  60-day  pubhc  comment 
period.  The  REDs  for  the  chemicals 
Usted  above  are  the  Agency's  formal 
regulatory  assessments  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals  and  present  the  Agency's 
detennination  regarding  which 
pestiddal  uses  are  eligible  for 
rermistration. 

Ptoase  note  that  these  REDs  were 
finalized  and  signed  prior  to  August  3, 


1996.  On  that  date,  the  Food  Quality 
Protection  Act  of  1996  ("FQPA") 
became  effective,  amending  portions  of 
both  the  pesticide  law  (FIFRA)  and  the 
food  and  drug  law  (FFDCA).  These 
REDs  don't  address  any  issues  raised  by 
F(^A.  and  any  tolerance-related 
statements  in  the  RED  did  not  take  into 
accoimt  any  changes  in  tolerance 
assessment  procedures  required  under 
FQPA.  To  the  extent  that  these  REDs 
indicate  that  a  change  in  any  tolerance 
is  necessary,  that  determination  will  be 
reassessed  by  the  Agency  imder  the 
standards  set  forth  in  FQPA  before  a 
proposed  tolerance  is  issued.  To  the 
extent  that  the  RED  does  not  indicate 
that  a  change  in  the  tolerance  is 
necessary,  that  tolerance,  too,  will  be 
reassessed  in  the  future  pursuant  to  the 
requirements  of  FQPA. 
DATES:  Written  comments  on  these 
decisions  must  be  submitted  by  April  1. 
1997. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
"OPP-34099"  and  the  case  number 
(noted  below),  should  be  submitted  to: 
By  mail:  OPP  Pesticide  Docket,  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  OfBce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  deUver  comments  to:  OPP 
Pesticide  Docket,  Rm.  1132,  Crystal  Mall 
2  (CM  #2),  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
elefitronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
conunents  must  be  submitted  as  an. 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 


file  format  or  ASCII  file  format.  All 
conunents  and  data  in  electronic  form 
must  be  identified  by  the  docket  niunber 
"OPP-34099".  No  Confidential  Business 
Information  (CBI)  should  be  sulnnitted 
through  e-mail.  Electronic  comments  on 
-  this  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  "SUPPLEMENTARY 
INFORMATION"  at  the  end  of  this 
dociuaent. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  maiked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice  (including    - 
comments  and  data  submitted 
electronically).  The  public  docket  and 
docket  index,  including  printed  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays. 

To  request  a  copy  of  any  of  the  above 
listed  RED  docvunents,  or  a  RED  Fact 
Sheet,  contact  the  OPP  Pesticide  Docket, 
Public  Response  and  Program  Resources 
Branch,  in  Rm.  1132  at  the  address 
given  above  or  call  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  above  listed 
decisions  should  be  directed  to  the 
appropriate  Chemical  Review  Managers: 


Chemical  Name 


Alcyl  ImidBzolines 

^V  H  VIA    ■•■•■■••••••••■••»•••■•■■• 

^■■■v^^O  ■•■•>•••«■«••••••••■•••■• 

Ancymidoi  —..^ 

CMoftWKkine  dacetate 


CoumaphM 
CryoMs 


0*)fomo(Scyanobuiane 

Oimelhoxane ~~_.....^___ 

Hiftfcoxyelhyl  octyt  suMde 

Hy^yyityylmBtfianethioeullon^ 
Mweiyfcw  a  1 1  ilii.ii  le  „. 

mm-ff 


Case  No. 


3010 
0234 
0095 
3017 
2770 
3038 
0271 
0018 
0087 
2150 
2780 
3064 
3103 
3033 
3095 
3097 
0229 


Chemical  Review 
Manager 


Margaret  Rice  ..... 

Mario  Fiol . 

Mario  Fid 

Rieman  Rhinehart 

Ron  Kendall 

Borviie  Adtor 

Margery  Exton  .... 
Dennis  McNeaiy  .. 
Dana  Laleulere  ... 
Richard  GMjken .. 
Yvonne  Brown  ..... 

CP  Moran  

Ron  Kendal 

Pat  Dobak 

Margaret  Rice 

Rieman  Rhinehart 
Karen  Jones  


Telephone 
No. 


308-8039 
308-W49 
308-8049 
308-8584 
308-8068 
308-8523 
30&-8042 
308-8066 
308-8044 
308-8591 
308-6073 
308-8590 
30fr-8068 
308-8180 
306-8039 
30fr-a584 
308-«047 


E-mail  Address 


Rice.margarel@epamail.epa.gov. 

Fiol.mario@epamail.epa.gov. 

Fiol.mario@epamail.epa.gov. 

Rhinehart.rieman@epameil.epa.gov. 

Kendall.ron@epamaa.epa.goy. 

Adtorix>nnie@epemail.epa.gov. 

Exton.margery@epamail.epa.gov. 

McNeiily.dennia@epamaii.apa.gov. 

I.aiaulere.dana@epamail.epa.gov. 

Gebt(enjichard@epamail.epa.gov. 

Brown.yvonne@epamail.epa.gov. 

Moran.cp@epemail.epa.gov. 

KendaM.ron@epamail.epa.gov. 

Dobak.pet@epamaa.epa.gov. 

RiC0.margaret@epamaa.epa.gov. 

Rhinehartrieman@epamaa.epa.gov. 

Jones.karen@epamaa.epa.gov. 
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Chemical  Name 


Obenzyt-pchloropienol  and  salts 

Propenncarb  hydrochloride  

Prometryn 

Stariicide 

Tetoachlorvjnphos — 

TrHluraHn „ 


Case  No. 


2045 
3124 
0467 
2610 
0321 
0179 


Chemical  Review 
Manager 


Baitiara  Briscoe  .. 
Kathleen  Depiiurt 

Mario  Fni 

lyiargaret  Rice 

BiHWooge  

Connie  Childress 


'X" 


308-8177 
308-8687 
308-8049 
308-8039 
308-8794 
208-8076 


E-mail  Adckass 


Brisooei)art>ara#epamail.epa.gov. 

DepukaLKathleon@epafnai.epa.oov. 

Fiol.maho@epamail.epa.gov. 

Rioe.margaret@epamail.epa.gov. 

Wooge.bill@epamail.epa.gov. 

Childress.connie@6pamail.epa.gov. 


SUPPI^MENTARY  MFORMA-PON:  The 
Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticidal  active  ingredients  listed 
above.  Under  the  Federal  Insecticide, 
Fungicide,  and  Rodentidde  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the. 
chemicals  listed  above  is  substantially 
complete. 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeling  requirements  and 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
Products  containing  other  active 
ingredients  will  not  be  reregistered  imtil 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  docuimmts  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportunity 
for  public  input  and  a  mechanism  for 
injHwHng  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefidly 
considered  by  the  Agency.  If  any 
comment  significanUy  assets  a  RED. 
EPA  will  amend  the  RED  by  publishing 
the  amendment  in  the  Federal  Regiaier. 

A  record  has  been  estabUshed  for  this 
notice  imder  docket  niunber  "OPP- 
34099"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  veraions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 


Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  «2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  copies  of  the  REDs  and 
RED  fact  sheets  can  be  downloaded 
from  the  Pesticide  Special  Review  and 
Reregistration  Information  System  at 
(703)  308-7224,  and  also  can  be  reached 
on  the  Internet  via  fedworld.gov  and 
EPA's  gopher  server,  gopher.epa.gov. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp^ocketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characten  and  any  form 
ofencr^tion. 

The  official  record  of  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly.  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  sulnnitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

List  of  Subjects 

Environmental  protection. 
Dated:  January  22, 1997. 

LoisA.SoMi. 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

(PR  Doc  97-2467  Filed  1-30-97;  8:45  am] 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  MeeUng 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 


Corporation's  Board  of  Directora  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday,  February  4, 1997,  to  consider 
the  following  mattere: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated,  lliese  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Reports  of  actions  taken  purtuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Memorandum  and  resolution  re:  Part  325 
Proposal  to  Revise  Leverage  and  Risk- 
Based  Capital  Rules  to  Eliminate  Certain 
Interagency  DiSiBrences. 

Memoiandum  and  resolution  re:  Final 
Amendment  to  Part  335  of  the  FDiC 
Rules  and  Regulations — Securities  of 
Nonmember  Insured  Banks. 

Memorandum  and  resolution  re:  Final 

Amendment  to  Part  350 — Disclosure  of 
Financial  and  Other  Information  by 
FDIC-Insured  State  Nonmember  Banks. 

Memorandum  and  resolution  re:  Proposed 
Amendments  to  12  QF.R.  Part  360— 
Receivership  Rules. 

Discussion  Agenda: 

Memorandum  and  resolution  re:  Proposed 
Rule  to  implement  New  Deposit  Shifting 
Statute. 

The  meeting  v^  be  held  in  the  Board 
Rocnn  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
N.W.,  Washington.  D.C.  - 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 
intrapretation)  reqiured  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Jerry  L  Langley,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-«757. 

Dated:  January  28. 1997. 

Federal  Deposit  Insurance  Corporation. 
|an7L.LaB^, 
Executive  Secretary. 

[FR  Doc  97-2544  Filed  1-29-97;  11:20  am] 
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Um  of  Larg^-VaiiM  Funds  Trmstara 
for  Monty  Laundorlng;  Raocisslon  of 
Policy  SMMnont 

aobicy:  Federal  Deposit  Insurance 

Coiporation  (FDIC). 

ACTKM:  Rescission  of  policy  statement. 


r:  AspartoftheFDIC's 
systematic  review  of  its  regiilations  and 
vrritten  policies  under  section  303(a)  of 
the  Riegle  Commimity  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  rescinding  its 
adoption  of  the  policy  statement 
(Statement)  concerning  the  problem  of 
the  use  of  large-value  funds  transfers  for 
money  laimdering.  The  Statement 
recommends  that  banks  obtain  and 
maintain  certain  records  with  respect  to 
funds  tiansiiBrs  sent  or  received  in  the 
normal  course  of  bvudness.  The  FDIC  is 
rescinding  the  adoption  of  the 
Statement  because  it  was  replaced  by  an 
amendment  to  the  Bank  Secrecy  Act 
regulations. 

DATES:  This  Statement  is  rescinded  on 
January  31. 1997. 

FOR  FURTHER  MFORMATION  CONTACT:  R. 
Eugene  Seitz,  Review  Examiner,  (202) 
898-6793,  Division  of  Supervision; 
Barbara  Katron,  Counsel,  (202)  736- 
0564,  Legal  Division,  FDIC,  550  17th 
Street,  N.W..  Washington,  D.C.  20429. 
SUPPLEMENTARY  MFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Section 
303(a)  of  the  CDRI  (12  U.S.Q  4803(a)) 
requires  each  fiBderal  banking  agency  to 
streamline  and  modify  its  regulations 
and  written  policies  in  order  to  improve 
efBdency,  reduce  unnecessary  costs, 
and  eliminate  unwarranted  constraints 
(m  credit  availability.  Section  303(a) 
also  requires  each  federal  banking 
agency  to  remove  inconsistencies  and 
outmoded  and  duplicative  requirements 
from  its  regulations  and  written 
policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  the  Statement  is 
outmoded,  and  that  the  FDIC's  written 
policies  can  be  streamlined  by  its 
elimination. 

The  Statement  was  published  on 
March  17, 1993,  58  FR  14400,  effective 
December  8. 1992,  by  the  Federal 
Financial  Institutions  Examinaticm 
Council  (FFIEC).  The  Statement 
recommended  that  banks  obtain  and 
maintain  certain  records  concerning 
funds  transfera  originated  or  received. 
The  FFIEC  adopted  the  Statement  upon 
the  recommendation  of  the  Financial 
Action  Task  Force  (FATF)  as  a  means  to 
assist  law  enforcement  agencies  in  the 
identification  and  doamientation  of 
parties  to  funds  transfera.  Each  federal 


banking  ag«icy  subsequently  adopted 
the  Statement.  ^ 

On  January  3, 1995,  the  Department  of 
the  Treasury  and  the  Board  of  Govemora 
of  the  Federal  Reserve  System  jointly 
published  in  the  Federal  Registor  an 
amendment  to  the  Bank  Secrecy  Act 
(BSA)  regulations  that  requires  financial 
institutions  to  obtain  and  maintain 
records  concerning  funds  transfera 
originated  or  received  by  the 
institutions.  The  recordkeeping 
requirements  contained  in  the 
amendment  to  the  BSA  regulations  are 
the  same  as  those  recommended  in  the 
Statement.  The  amendment  to  the  BSA 
regulations  became  effective  May  28, 
1996;  the  Statement  has  become 
duplicative  and,  therefore,  unnecessary. 

On  September  13. 1996.  the  FFIEC 
voted  to  rescind  the  Statement. 

For  the  above  reasons,  the  FDIC's 
adoption  of  the  Statement  is  hereby 
rescinded. 

Dated  at  Washington,  D.C  this  2l8t  day  of 
January,  1997. 

By  Order  of  the  Board  of  Directora. 
Federal  Deposit  Insurance  Corporation. 
Jany  L.  Langley, 
Executive  Secretary. 

(FR  Doc  97-2356  Filed  1-30-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Inf ormatkNi  CoHectton 
ActivMee:  Proposed  Collection: 
Comment  Reqijeet 

AGENCY:  Board  of  Govemora  of  the 
Federal  Reserve  System 
ACTION:  Notice 

BACKQROUNO:  On  June  15, 1984,  the 
Office  of  Management  and  Budget 
(OMB)  delegated  to  the  Board  of 
Govemora  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
imder  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  OMB  control  numbera  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  fnth 
in  5  CFR  1320  Appendix  A.l.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
ciirrently  valid  OMB  control  number. 
Board-approved  collections  of 
infonnatian  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  C^B  83-1  and  supporting 


statement  and  the  approved  collection 
of  information  instnunent  will  be 
placed  into  CytAB's  public  docket  files. 
The  following  information  collection, 
which  is  being  handled  imder  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Conunents  are  invited  on  the 
following: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  ,of  the 
methodology  and  assumptions  used; 

c  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  infonnation  to 
be  collected:  and 

d.  Ways  to  minimis  the  burden  of 
information- collection  on  respondents, 
including  through  the  ufe  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Comments  must  be  submitted  on 
or  before  April  1, 1997. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  shotild  be 
addressed  to  William  W.  Wiles, 
Secretary,  Board  of  Govemora  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DQ  20551.  or 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  houn.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-F-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Afhin, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  DC  20503. 
FOR  FURnCR  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1).  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
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from  the  agency  clearance  officer,  whose 
name  appears  below. 

Maiy  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington.  DC  20551. 
Telecommunications  Device  for  the  Deaf 
{JDD)  users  may  contact  Dorothea 
Thompson  (202-452^3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  0MB 
delegated  authority  the  extension, 
without  revision,  of  the  following 
report: 

1.  Report  title:  Report  of  Mediimi- 
Term  Note  Issuance 

Agency  form  number.  FR  2600m,  q,  and 
s 

OMB  control  number  7100-0245 
Frequency,  monthly  (m),  quarterly  (q), 
and  semiannual  (s) 
Reporters:  U.S.  corporations 
Annual  reporting  hours:  94 
Estimated  average  hours  per  response: 
0.083 

Number  of  respondents:  424 
Small  businesses  are  not  a^cted. 

General  description  of  report  This 
information  collection  is  volimtary  (12 
U.S.C  sections  225a  and  353  et  seq.) 
and  the  data  collected  will  no  longer  be 
treated  as  confidential. 

Abstract.  This  report  collects 
information  on  the  monthly  volume  of 
medium-term  notes  issued  by 
corporations.  The  Federal  R^rve  Board 
obtains  the  data  from  a  universe  of 
issuers  (currently  424  corporations).  The 
survey  is  conducted  monthly,  quarterly, 
or  semiaimually,  depending  on  the 
reporter's  level  and  frequency  of 
issuance  activity.  In  addition,  once  a 
year,  all  reporters  report  the  amount  of 
mediimi-term  notes  outstanding.The 
information  collected  on  the  report  is 
used  to  estimate  the  volume  of  new 
securities  issuance  by  U.S.  corporations 
that  is  pubUshed  in  the  Federal  Reserve 
Bulletin  and  to  construct  estimates  of 
corporate  securities  outstanding  that  are 
used  in  the  flow  of  funds  accoimts. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  January  27, 1997. 
UniUamW.wniH, 
Secretary  of  the  Board. 
(FR  Doc  97-2368  FUed  1-30-97;  8:4SAM1 
I  Cod*  atlS-Si-f 


action:  Consent  Order. 


FEDERAL  TRADE  COMMSSION 
IDktC-367(q 

Randolf  D.  ADerlaon:  Prohibited  Trade 
Practlcea,  aiKl  Affirmative  Correction 
Aetlona 

AQBICY:  Federal  Trade  Commission. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition  this 
consent  order  prohibits,  among  other 
things,  a  Michigan-based  individual 
doing  bvisiness  as  Wolverine  Capital 
from  misrepresenting,  in  advertisements 
for  cash  grant  assistance  programs,  the 
number  of  people  who  are  approved  for 
grants  and  the  services  or  assistance 
provided  in  obtaining  grants,  loans,  or 
any  other  financial  product  or  service. 
The  consent  order  requires  the 
respondent  to  possess  competent  and 
reliable  evidence  to  substantiate  such 
claims. 

DATES:  Complaint  and  Order  issued  Jime 
12, 1996.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Franczyk,  Federal  Trade 
Commission,  Chicago  Regional  OfBce, 
55  East  Monroe  St.,  Suite  1860.  Chicago, 
IL  60603.  (312)  353-8156. 
SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  1, 1996,  there  was 
pubUshed  in  the  Fednal  Register,  61  FR 
14324,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Randolf 
D.  Albertson,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issiiance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  sec  5.38  Stat  719,  as  amended;  15 

U.S.C  45) 

Donald  S.  dark. 

Secntaiy. 

(FR  Doc  97-2444  Filed  1-30-97;  8:45  am] 

■UMQ  COOC  <78»-01-M 


[DkLC-MSq 

Timothy  R.  Bean;  Prohilrited  Trade 
Praeticee,  and  Affirmative  Correcthfe 
Actions 

AOBICY:  Federal  Trade  Commission. 
action:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 


unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California  individual  doing 
business  as  DMC  Pablishing  Group  from 
misrepresenting,  in  its  advertisements 
for  a  woric-at-home  business,  the  profits, 
earnings,  iiu»me,  (v  sales  from  such 
business  opportimity  and  prohibits  any 
future  earnings  claims  uinless,  at  the 
time  of  making  the  representative,  the 
respondent  possesses  and  relies  upon 
competent  and  reliable  evidence  that 
substantiates  the  claim. 
DATES:  Complaint  and  Order  issued  Jime 
10, 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Franczyk,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  St.,  Suite  1860,  Chicago, 
EL  60603.  (312)  353-8156. 
SUPPLEMENTARY  MFORMATION:  On 
Monday,  April  1, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
14309,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Timothy 
R.  Bean,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec  6,  38  StaL  721;  IS  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C  45) 

Donald  S.  Clark, 

Secretary. 

[FR  Doc  97-2450  Filed  1-30-97;  8:45  amf 

aajjNO  oooc  S7SS-S1-M 

[DktC-dSSS] 

Bencfcieer  Consumer  Products,  Inc.; 
Prohil>ilMl  Trade  Practices,  and 
Afflrmettve  Correcth/e  Actions 

AQBICY:  Federal  Trade  Conunission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methodis  of  competition,  this 
consent  ordra^  prohibits,  among  other 
things,  the  Connecticut-based  company 
fr(Hn  misrepresenting  that  a  portion  of 


'  CopiM  of  Um  Complaint  and  the  Decision  tnd 
Ordar  an  atrailable  from  the  Commiaaion'*  Public 
Rafvanoa  Bnnch.  H-130. 6th  Street  ft  Pennsylvania 
AvniM.  N.W.,  Waahii«lon.  D.C  20S80. 


>  Copies  of  the  Complaint  and  the  Oacisioo  and 
Order  an  available  from  the  Commiaaion't  Public 
Rafannca  Branch.  H-130.  6th  Street  ft  Pennsjrlvwiia 
Avwiua.  N.W..  Waahii«toa.  O.C  20SaO. 


4766 


Federal  Register  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Notices 


ISS 


the  revenue  from  the  sale  of  any 
hoiisehold  cleaning  products  is  donated 
to  any  organization.  If  the  respondent 
chooses  to  make  such  claims  in  the 
futvire,  the  consent  order  requires  the 
respondent  to  clearly  and  prominently 
disclose  the  method  of  determining  the 
amount  of  the  donation. 
DATES:  Complaint  and  Order  issued 
May.  1996.1 

FOR  FURTHER  MFORMATION  OONTACT: 
Thomas  Carter,  Federal  Trade  . 
Commission,  Dallas  Regional  OfBce. 
1999  Bryan  Street,  Suite  2150,  Dallas, 
TX  75201.  (214)  979-9350. 
SUPPLBCNTARY  MFORMATION:  On 
Wednesday,  March  13, 1996.  there  was 
published  in  the  Federal  Registo-,  61  FR 
10347,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Benddser 
Consumer  Products,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
projpoeed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  finriinga  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat  721;  IS  U.S.C  46.  InterpreU 

or  applies  nc  5,  38  Stat  719,  as  amended; 

IS  U.S.C.  45) 

DaMldS-CUik, 

Sflcretoiy. 

(FR  Doc  97-2432  Filed  1-30-97;  8:4S  am) 


[DkLC-M74| 

Budget  R«m  A  Car  Systsms,  Inc.; 
ProhiMtMl  Tiwto  PractlMSi  wid 
Afflrmatlv*  Corractive  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


t:  In  settlement  of  alleged 
violations  of  fsderal  law  prohibiting 
unfiir  or  deceptive  acts  or  practices  and 
imfair  methodis  of  competition,  this 
consent  order  prohibits,  among  other 
'things,  an  Illinois-based  corporation 
from  failing  to  disclose,  clearly  and 
prominently,  any  representation  relating 
to  the  renter's  liability  for  loss  of  or 
damage  to  a  rental  vehicle,  and  from 
failing  to  poet  at  each  Budget  rental 
location  a  sign,  clearly  and  prominently, 
containing  the  disclosure  statement  In 


addition,  the  conisent  order  prohibits  the. 
respondent  from  misrepresenting:  the 
obligation  of  the  renter  to  make  any 
payment  as  a  result  of  loss  of  or  damage 
to  a  rental  vehicle;  and  the  value  of  a 
vehicle  that  has  been  lost  or  damaged. 

DATES:  Complaint  and  Order  issued  June 
17, 1996.1 

FOR  FURTHER  MFORMATION  CONTACT: 
Randall  Brook,  Fedwal  Trade 
Commission,  Seattle  Regional  OfBce, 
915  Second  Ave.,  Suite  2896,  Seattie, 
WA.  98174.  (206)  220-6366. 

SUPPLEMENTARY  MFORMATION:  On 
Thursday,  April  4, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
15071,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Budget 
Rent  A  Cor  Systems,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  wUch  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  Interpreta 

(»  applies  tec.  S,  38  Stat  719,  as  amended; 

15  U.S.C  45) 

DaiiaklS.CUric 

Secntaiy. 

(FR  Doc  97-2434  Filed  1-30-97;  8:45  am] 

■ajjNQ  CODE  tne-oi-n 


Cancar  Traatmant  Cantars  of  Amartca, 
Inc.,  at  al.;  Prohibitad  Trada  Practicaa, 
and  Afflrmatlva  Corraetlva  Actlona 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settiement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  the  Illinois-based  company  and 
two  affiliated  hospitab  to  substantiate 
future  claims  reguding  the  success  or 
efficacy  of  their  cancer  treatments  and 
to  ensure  that  testimonials  they  use  do 
not  misrepresent  the  typical  experience 
of  their  patients. 


DATES:  Complaint  and  Order  issued  May 
31, 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gross,  FTC/H-200,  Washington, 
D.C  20580.  (202)  326-3319. 
SUPPIEMENTART  MFORMATION:  On 
Tuesday,  March  26, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
13197,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Cancer 
Treatment  Centers  of  America,  Inc.,  et 
al.,  for  the  purpose  of  soliciting  public 
comment  bterested  piuties  were  given 
sixty  (60)  days  in  which  to  submit 
conunents,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contranplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  Interpreta 
or  applies  sec  5,  38  Stat  719,  as  amended; 
IS  U.S.C  45,  52) 
Donald  S.  Clark, 
Secrefauy. 

[FR  Doc.  97-2436  Filed  1-30-97;  8:45  am] 
COM  sne-M-M 


[DkLC-See?] 

Martha  Clarli:  Prohlbitad  Trada 
Praetioas,  and  Afflnnattva  Corraetlva 
Actlona 

agency:  Federal  Trade  Conunission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  Csderal  law  prohibiting 
vm&ir  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  New  Yoiic-based  individual 
doing  business  as  Simplex  Services 
from  misrepresenting,  in 
adveitiaements — via  a  computer 
communications  network,  or  by  any 
other  means — for  a  credit  repair 
product,  any  right  or  remedy  available 
under  the  Fair  Credit  Reporting  Act, 
including  the  ability  to  remove  adverse 
information  in  any  credit  repeat,  and  the 
legality  of  any  credit  repair  product. 
DATES:  Complaint  and  Order  issued  Jime 
10, 1996.1 


>  CopiM  of  tha  Cimpkint  aad  the  Dtciiion  and 
(Mm  «•  avaikbU  from  tha  CommiMtoa't  Public 
Bihiinci  Branch.  H-130, 6th  StiMt  k  PmuylTank 
Atmm.  RW..  W««hti^on.  D.C  20580. 


1  Copia*  of  tha  Can4>bunt  and  tha  DacUion  and 
Oder  ara  available  from  tha  Coauniaaion's  Public 
Rafafenca  Braacfa.  H-130. 6th  Straat  ft  Pamwylvania 
Avenua.  N.W.,  Waahii^nn.  D.C  20580. 


>  Copiea  (rf  tha  Coinplaint  and  the  Daciaion  and 
Order  ara  available  from  the  Commiaaion't  Public 
Rafarenca  Branch.  H-130, 6th  Straet  k  Pennaylvania 
Avanaa.  N.W..  Waahii^on.  D.C  20580. 

'  Copiea  of  tha  Complaint  and  tha  Dadaton  and 
Order  an  availabla  from  tha  Commiaaion't  Public 
Reference  Branch.  H-130, 6th  Street  k  Pennayhrania 
Avenua.  NW.,  Waahington.  DC  20580. 
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FOR  FUimCR  INFORMATKM  CONTACT: 
Nicholas  Franczyk,  Federal  Trade 
Commission,  Chicago  Regional  Office. 
55  East  Monroe  St.,  Suite  1860,  Chicago. 
IL  60603.  (312)  353-8156. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  April  1, 1996,  there  was 
published  in  the  Federal  Register,  61 FR 
14320,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Martha 
Clark,  for  the  purpose  of  soliciting 
public  comment  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceemng. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  InterpraU 
or  applies  aec  S,  38  Stat  719,  as  amended; 
15  U.S.C.  45) 
Donald  S.  daik, 
Secretoiy. 

[FR  Doc  97-2441  Filed  1-30-97;  8:45  am) 
OOOf  STW-tl-M 


[DktC-SMq 

Bftan  Coiyet!  PvoMMled  Trade 
Practloee,  end  AfniiiiaUve  Convctive 
Actions 

AQBICY:  Federal  Trade  Conmisnon. 
action:  Consent  onto. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
un&ir  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  California  individual  doing 
business  as  Enterprising  Solutions  firom 
misrepresenting  any  creidit  repair 
product,  credit  reporting  remedy  or  the 
ability  to  remove  adverse  information  in 
any  aedit  report  In  addition,  the 
consent  order  prt^bits  the  respondent 
from  misrepresenting  profits,  earnings, 
income,  or  sales  from  such  business 
opportimity. 

DATES:  Complaint  and  Order  issued  June 
10. 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Franczyk.  Federal  Trade 
Commission.  Chicago  Regional  Office. 
55  East  Monroe  St.  Suite  1860.  Chicago. 
IL  60603.  (312)  353-8156, 


SUPPLEMENTARY  INFORMATION:  On 
Monday,  ^ril  1, 1996,  there  was 
published  in  the  Federal  Register  61  FR 
14311,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Brian 
Coryat,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement  in 
disposition  of  this  proceeding. 

(Sec  6,  38  Stat  721;  15  U.S.C.  46, 
Intarpreta  or  applies  sec.  5, 38  Stat  719,  aa 
amended;  15  U.S.C  45) 

Donald  S.  Claik. 

Secntary. 

(FR  Doc  97-2433  FUad  1-30-97;  8:45  am] 


[DicLC-366q 

Dell  Computer  Corporatton;  Prohibited 
Trade  Practiceei  and  AflliiiMtlve 
Correettve  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition  this 
consent  order  prohibits,  among  other 
things,  a  Texas-based  personal  computer 
maniifacturer  from  enforcing  its  patoit 
rights  against  computer  manufactures 
using  the  VL-bus.  a  mechanism  to 
transfer  instructions  between  the 
computer's  central  processing  unit  and 
its  peripherals. 

DATES:  Complaint  and  Order  issued  May 
20, 1996.1 

FOR  FURTHER  SironMATION  CONTACT: 
William  Baer,  FTC/H-374,  Washington. 
DC  20580.  (202)  326-2932. 
SUPPLBKENTARV  MFORMATION:  On 
Wednesday,  November  22, 1995,  there 
was  publi^ed  ion  the  Federal  Register, 
60  FR  57870.  a  proposed  consent 
agreement  with  anal3rsis  In  the  Matter  of 
Etell  Computer  Corporation,  for  the 
purpose  of  soliciting  public  comment 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  sulnnit  comments. 


>  CopiM  of  tha  Coo^Uint  and  the  Dadsiaa  and 
Ordar  an  availaUa  from  tha  Coduniaaion's  Public 
RafHanoa  Branch.  H-130. 6th  Straat  h  Pannajrlyania 
Avaniia.  N.W..  WaaUi^oa.  D.C  20S80. 


>  Capita  of  tha  Complaint,  tha  Dadaion  and 
Ordar.  and  Conuniaaionar  Ascuanaga't  ctatamant 
and  tha  atatamant  of  tlia  Commiaaion  aia  availabta 
from  tha  Commiaaion't  Public  Rafwanca  Branch, 
H-130.  eth  Stnat  h  Pannaylvania  Avanua.  NW., 
Waahii^on.  DC  20880. 


suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  a  slightly  modified 
order  to  cease  and  desist  in  disposition 
of  this  proceeding. 

(Sec.  6,  38  Stat  721;  IS  U.S.C.  46.  InterpraU 
or  aj^lies  sec.  5,  38  Stat  719,  aa  amended; 
15  U.S.C  45) 

Donald  S.  Claik, 

Seaetary. 

[FR  Doc  97-2435  Piled  1-30-97;  8:45  am] 

■LUNQ  OOK  STM^-M 

(Dktc-sssq 

The  Diet  Worlcshop  Inc^  et  sL; 
Prohltilted  Trsde  Prectieee,  end 
AfllmMrtive  Coneetive  Actions    , 

agency:  Federal  Tirade  Commisrion. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  pn^biting 
unfeir  or  deceptive  acts  ot  practices  and 
un&ir  methodis  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Massachusetts-based 
coiporations  from  misrepresenting  the 
results  of  any  weight-loss  program  they 
offer,  requires  them  to  possess  scientific 
data  to  substantiate  any  claims 
concerning  weight-loss  and 
maintenance,  and  mandates  that  they 
make  certain  disdosiires  regarding 
maintenance  and  other  claims. 
DATES:  Complaint  and  Order  issued  June 
3, 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Cooper,  Federal  Trade 
Commission,  Boston  Regional  Office, 
101  Meirimac  Street,  Suite  810,  Boston, 
MA.  02114-4719.  (617)  424-5960. 
SUPPLEMENTARY  MFORMATION:  On 
Wednesday,  March,  27, 1996,  there  was 
published  in  the  Federal  Rq^bter,  61  FR 
13497,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The  Diet 
Workshop  Inc,  et  al.,  for  the  purpose  of 
soliciting  public  comment  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jiuisdictional  findings  and  entered 


*  Copiaa  of  tha  Complaint  and  tha  Dadaioa  and 
Ordar  an  availabia  from  tha  Cotmniatton'a  Public 
Rafvanca  Branch.  H-130,  Sth  Stnat  a  Pannaylvania 
Avanua,  N.W.,  Waahli^mi.  DX:.  20500. 
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an  order  to  cease  and  desist,  as  set  foith 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  SUt  721;  15  U.S.C  46.  Intarprats 

or  applies  mc  5.  38  Stat  719,  u  amended; 

15  U.S.C  45. 52) 

DomU  S.  dark. 

Secntazy. 

[FR  Doc  97-2437  Filed  1-30-97;  8:45  am) 


[Dkto-aeq 

Qenerai  Motor*  CoqM>ration; 
ProMbitod  TFMJe  Prectioeeand 
Afflmalive  Corrective  Actlona 

AGENCY:  Federal  Trade  Commission. 
action:  Modifying  Order. 

tUMMAWY:  This  order  reopens  a  1979 
consent  order  that  settled  allegations 
that  General  Motors  (GM)  engaged  in 
unfair  and  deceptive  practices  by  selling 
cars  with  engines  and  other  equipment 
manufactured  by  a  different  GM 
division  without  informing  purchasers. 
This  order  modifies  the  consent  order 
by  allowing  GM  to  display  division 
brand  nameplates  on  engines  that  are 
not  manufactured  by  that  GM  division. 
In  addition,  the  Commission  deleted  the 
provisions  from  the  modified  order  that 
have  expired,  concluding  that 
elimination  of  the  expired  provisions  is 
warranted.  The  commission  determined 
that  changed  conditions  of  fact  justified 
reopening  the  proceeding  and 
modifying  the  order. 

DATES:  Consent  order  issued  May  18, 
1979.  Modifying  order  issued  December 
21, 1995.1 

FOR  FURTMER  MFORMATION  CONTACT: 
Justin  Dingfelder,  FTC/S-4302. 
Washington.  D.C  20580.  (202)  326- 
3017. 

•UPn.EMDfTARY  MFORMATION:  In  the 
Matter  of  General  Motors  Corporation. 
The  prohibited  trade  practices  and/or 
corrective  actions  as  set  forth  at  44  FR 
34922.  are  changed,  in  part,  as  indicated 
in  the  summary. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C  45) 

DosuU  S.  dark. 

Secntazy. 

(FR  Doc  97-2438  Filed  1-30-47;  8:45  am) 

■UMQ  COM  tra»-*i-« 


[DM.C-M61] 

Johnaon  A  CoUina  Reeearch,  Inc^  at 
ai.;  Prohibfted  Trade  Practicea,  and 
Afflrmative  Corractive  Actlona 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  hi  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  Minnesota-based  company  and 
its  officer  from  misrepresenting  the  - 
efficacy  and  results  of  their  weight-loss 
products,  and  requires  the  respondents 
to  disclose  that  such  product  consists 
primarily  of  a  booldet  or  pamphlet 
containing  information  and  advice  on 
weight  loss,  and  to  possess  competent 
and  reliable  scientific  evidence  to 
substantiate  any  future  advertisements 
for  weight-loss  booklets  or  for  other 
weight-loss  products  or  programs. 

DATES:  Complaint  and  Order  issued  May 
31. 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Qeland.  FTC/S-4002. 
Washington.  D.C.  20580.  (202)  326- 
3088. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  March  26, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
13199,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Johnson 
&  Collins  Research.  Inc..  et  al..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  sec  5, 38  Stat  719,  as  amended; 

15  U.S.C  45) 

Donald  S.  Clark. 

Secretary. 

[FR  Doc.  97-2439  Filed  1-30-97;  8:45  am] 

MUMQ  0001  SIS^^I-M 


[DM.C-3e7?| 

Lyie  R.  Laraon;  Protiibited  Trade 
Practicea,  and  Afnrmattve  Corrective 
Actiona 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfedr  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition  this 
consent  order  prohibits,  among  other 
things,  a  Washington-based  individual 
doing  business  as  Momentum  from 
misrepresenting,  in  advertisements — via 
a  computer  communications  networii,  or 
by  any  other  means — ^for  a  credit  repair 
product,  any  right  or  remedy  available 
imder  the  Fair  Credit  Reporting  Act, 
including  the  ability  to  remove  adverse 
information  in  any  credit  report,  and  the 
legality  of  any  credit  repair  product.  In 
addition,  the  consent  order  requires  the 
respondent  to  disclose  that  the  program 
may  viiriate  federal  criminal  laws. 

DATES:  Complaint  and  Order  issued  June 
12. 1996.1 

FOR  FURTHER  MFORMATION  CONTACT: 

Nicholas  Franczyk.  Federal  Trade 
Commission,  Chicago  Regional  Office. 
55  East  Monroe  St..  Suite  1860,  Chicago, 
IL.  60603.  (312)  353-8156. 

SUPPLEMENTARY  INFORMATION:  On 
Monday.  April  1. 1996.  there  was 
published  in  the  Federal  Register,  61  FR 
14316.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Lyle  R. 
Larson,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  Interprets 

or  applies  sec  5, 38  Stat  719,  as  amended; 

15  U.S.C  45) 

Donald  S.  Oark, 

SeoBtaiy. 

[FR  Doc  97-2440  Filed  1-30-97;  8:45  am] 

HLUNQ  COM  t78»-«1-M 


>  Copies  of  the  Modifying  Ordar  are  available 
from  tile  Coauniasion't  Public  Raferanca  Branch. 
H-130.  Sth  Street  and  Pannaylvania  Avanua.  N.W., 
WMhingtoo.  D.C  20SaO. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Refinenca  Branch.  H-130,  Sth  Street  k  Pannsyhrania 
Avenue.  N.W.,  Waahii^oa,  D.C  20580. 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  k  Penoayhrania 
Avenue.  N.W.,  Waahiagton,  D.C  205aO. 
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[Dktc-aesT] 

Mre.  FieMe  Cookiee,  Inc.;  Prohiblled 
Trade  Praefloee,  and  Affirmative 
Corrective  Acdone 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
im&ir  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Utah-based  corporation  from 
misrepresenting  the  fat,  saturated  fat, 
cholesterol  or  caloric  content  of  baked 
food  products. 

DATES:  Complaint  and  Order  issued  May 
13, 19g6.> 

FOR  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse,  Federal  Trade 
Conunission,  Boston  Regional  Office, 
101  Meirimac  Street,  Suite  810,  Boston. 
MA.  02114-4719.  (617)424-5960. 
WPPI^iENTARY  INFORMATION:  On 
Wednesday.  March  6, 1996,  there  was 
published  in  the  Federal  Roister.  61  FR 
8939.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Mrs. 
Fields  Cookies,  Inc..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  ccHnments.  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order.  No  comments  having 
been  received,  the  Commission  has 
ordered  the  issuance  of  the  complaint  in 
the  form  contemplated  by  the 
agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist,  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  IntopreU 
or  applies  sec  5,  38  SteL  719,  as  amended; 
15  U.S.C.  45,  52) 

OaDaUS-Clark. 

Secrehuy. 

(FR  Doc  97-2442  Piled  1-30-97;  8:45  am] 

■UMQ  OOK  flSS-OI-M 


unfair  methods  of  competition.,  this 
consent  prohibits,  among  other  things, 
the  New  York-based  advertising  agency 
from  misrepresenting  the  absolute  or 
comparative  amount  of  cholesterol,  total 
fat.  saturated  fat,  or  any  other  Catty  add 
in  eggs  or  in  any  meat,  dairy,  or  poultry 
prodiict,  and  from  misrepresenting  the 
existence  or  results  of  any  test  or  study. 
DATES:  Qnnplaint  and  Order  issued  May 
31, 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  Hoppock,  FTC/S-4002, 
Washington,  D.C.  20580.  (202)  326- 
3087. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  March  26, 1996,  there  was 
published  in  the  Federal  Regiatar,  61  FR 
13202,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  NW  Ayer. 
Inc.,  for  the  purpnise  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  onlered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  finHing^  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceemng. 

(Sec  6. 38  Stat  721;  15  U.S.Q  46.  Inteipreu 
or  applies  sec  5,  38  StaL  719,  as  amenibKi: 
15  U.S.C.  45.  52) 

OaaaUS.CIark. 

Secntaiy. 

[FR  Doc  97-2443  FUed  1-30-97;  8:45  am) 


[DkLC-36eO) 

NW  Ayer,  Inc.;  Prohibited  Trade 
Practlcee.  and  Affirmative  Corracdve 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 


IDfctC-3671] 

Rick  A.  Rahim;  Prohibited  Trade 
Practices,  and  Affinmative  Corrective 
Actiona 

AQBICY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  Viiginia-based  individual 
doing  business  as  NBDC  Credit 
Resource  Publishing  from 
misrepresenting,  in  advertisements — ^via 
a  computer  communications  netwoik,  or 
by  any  other  means — for  a  credit  repair 
product,  the  legality  of  any  credit  repair 
product,  and  reqxiires  the  respondent  to 


disclose  that  the  program  may  violate 
federal  criminal  laws. 

DATES:  Complaint  and  Order  issued  June 
12. 1996.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Franczyk.  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  St.,  Suite  1860,  Chicago. 
IL.  60603.  (312)  353-8156. 
SUPPLEMENTARY  iVORMATlON:  On 
Monday.  April  1. 1996.  there  was 
published  in  the  Federal  Roister.  61  FR 
14318,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Rick  A. 
Rahim,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  onlered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceemng. 

(Sec  6, 38  Stat.  721;  15  U.S.C  46.  InterpreU 
or  applies  sec  5, 38  Sut  719,  as  amended; 
15  U.S.C  45)) 

DiNialdS.Claik. 

Secntaiy 

(FR  Doc.  97-2445  Filed  1-30-97;  8:45  am) 

■UJNO  CODE  f7«0-ei-«l 


[DoclM«No.C-46S«| 

RxCara  of  Tenneeeee,  inc.,  et  ai.; 
Prohibited  Trade  Practicea.  and 
Afflrmathw  Corrective  ActkMia 

AQENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  pn^biting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition  this 
consent  order  prohibits,  among  other 
things,  a  Tennessee-based  pharmacy 
service  administrative  organization  and 
an  unincorporated  trade  association 
from:  entering  into,  mwintaining  or 
enforcing  a  "most  favored  nations" 
clause  in  any  participation  agreement 
with  any  pharmacy  firm;  auditing  any 
pharmacy  firm  for  the  purpose  of 
enforcing  a  "most  favored  nations" 
clause;  or  inducing,  suggesting,  urging, 
encouraging,  or  assisting  any  person  or 
entity  to  take  any  action  in  violation  of 
this  order. 


>  CopiM  (rftha  CcmpUiot  tnd  the  Dsdaioa  snd 
Order  are  available  from  the  Commiaaion'f  Public 
Reference  Brancfa.  H-130, 6th  Street  a  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C  20S80. 


'Copies  of  the  Complaint  and  the  Decision  and 
Ordw  are  available  from  the  Comnnsaion's  Public 
Refersnce  Branch.  H-130. 6th  Street  a  Pennsylvania 
Avenue.  N.W.,  WasUi^taii.  O.C  205ao. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Otdar  are  available  from  tlie  Commission's  Public 
Rsfeienoe  Bnnch,  H-130. 6th  Street  a  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C  20580. 
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DATfS:  Complaint  and  Order  issued  June 
10. 1996. 1 

FOR  FURTHER  MFORMATION  CONTACT: 
Randall  Marks.  FTC/S-3231. 
Washington.  DC  20580.  (202)  32&-2571. 
8UPPLBI»ITARY  MFORMATION:  On 
McHiday,  January  29. 1996,  there  was 
published  in  Federal  Register.  61  FR 
2833,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  RxCare  of 
Tennessee,  Inc.,  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec  6, 38  Stat  721;  15  U.S.Q  46.  Interprets 

or  applies  sec  5, 38  Stat  719.  as  amended; 

15  U.S.C  45) 

DMuld  &  dark. 

SecTBtaiy. 

(FR  Doc  97-2447  Piled  1-30^7;  8:45  am] 


IDkLC-aCTS] 

Saint^iobaln/Norton  Industrfal 
Ceramlet  CorporaUoa;  ProhiMtMl 
Trade  Piaclloee,  and  Afflrmattve 
Corredlve  Acliona 

AOQICY:  Federal  Trade  Commissian. 
action:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
imfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  a  Massachusetts-based 
corporati<m  to  divest  businesses  and 
associated  assets  in  the  United  States 
mariiets  for  fused  cast  refractories,  hot 
surface  igniters,  and  silicon  carbide 
refractory  bricks.  If  the  divestiture  is  not 
completed  as  required,  the  Commission 
may  appoint  one  or  more  trustees  to 
divest  the  remaining  properties  and 
assets. 

DATES:  Complaint  and  Order  issued  June 
12. 1996.1 


'  Copiaa  of  tha  Complaint,  the  Dscuioa  and 
Order,  and  (tatements  by  CommiMioDar  Azcuenaga 
and  Cnmmiaaionar  Varaey  are  available  from  the 
Commiaaion't  Public  Ktknoct  Branch.  H-130. 6th 
Street  k  PHmaylvania  Avenue  NW.,  Waahington, 
DC  20580. 

>  Copiea  of  tlie  Compliant  and  the  Dadaion  and 
Ordac  an  available  from  the  Commiaaioa't  Public 
RaiMenoe  Branch,  H-130, 6th  Street  a  Pennayhrania 
Avwne,  NW.,  Waahinglon,  DC  20Saa 


FOR  FURTHER  MF0RMATK3N  CONTACT: 
Howard  Morse,  FTC/S-3627. 
Washington.  DC,  20580.  (202)  326-2949. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  March  7, 1996,  there  was 
published  in  the  Federal  Re^ster  61  FR 
9167,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Saint- 
Gobain/Norton  Industrial  Ceramics 
Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
compliant  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  Interpret 
or  apply  sec  5,  38  Stat  719,  as  amended;  sec 
7,  38  Stat  731,  as  amended;  15  U.S.C  45, 18) 

DooaM  S.  Clark, 

Secretary. 

[FR  Doc  97-2448  Filed  1-30-97;  8:45  am] 

MJJNQ  cooc  STCa-ai-M 


[Dktc-aeeq 

Robert  Servies;  Prohlbfted  Trade 
Practlcee,  arid  Afflrmalive  Corrective 
Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfrdr  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition  this 
consent  order  prohibits,  among  other 
things,  a  Connecticut-based  individual 
doing  business  as  Excell 
Communications  bom  misrepresenting, 
in  advertisements  for  a  woric-at-home 
business,  the  income,  earnings,  or  sales 
from  any  business  opportxmity  and 
prohibits  any  claims  concerning  past, 
present,  or  future  earnings  unless,  at  the 
time  of  making  the  representation,  it 
possesses  competent  and  reliable 
evidence  to  substantiate  the  claim. 
DATES:  Complaint  and  Order  issued  June 
12, 1996.1 

FOR  FURTHER  ttFORMATKM  CONTACT: 
Nicholas  Franczyk,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  St..  Suite  1860.  Chicago. 
IL.  60603.  (312)  353-8156. 


SUPPLEMENTARY  INFORMATION:  On 
Monday.  April  1, 1996,  there  was 
published  in  the  Federal  Registo',  61  FR 
14313.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Rdbert 
Serviss.  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.C  46.  InterpreU 

or  applies  sec  5. 38  Stat  719,  as  amended; 

15  U.S.C  45) 

DonaU  S.  Oaric, 

Secretary. 

(FR  Doc.  97-2446  Piled  1-30-97;  8:45  am]  ' 


[DkLC-seeq 

Sherman  a  Smith;  Prohilsnad  Trade 
Practlcee,  arni  Affirmathw  Correcthfe 
Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
thins,  a  Utah-based  individual  doing 
business  as  Starr  Communications  from 
misrepresenting,  in  advertisements  for  a 
wori(-at-home  business,  the  income, 
earnings,  or  sales  from  any  business 
opportunity  and  prohibits  any  claims 
concerning  past,  present,  or  friture 
earnings  unless,  at  the  time  of  making 
the  representation,  it  possesses 
competent  and  reliable  evidence  to 
subaiantiate  the  claim. 
DATES:  Complaint  and  Order  issued  June 
12, 1996.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Franczyk.  Federal  Trade 
Commission.  Chicago  Regional  Office, 
55  East  Monroe  St,  Suite  1860,  Chicago, 
IL  60603.  (312)  353-8156. 
SUPPLBIENTARY  MFORMATION:  On 
Monday,  April  1. 1996.  there  was 
published  in  the  Federal  Register,  61  FR 
14322.  a  proposed  consent  agreement  . 
with  analysis  In  the  Matter  of  Sherman 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commiuion's  Public 
Reference  Branch,  H-130, 6th  Street  ft  Pennsylvania 
Avmue.  N.W.,  Waahii^oa.  D.C  20560. 


1  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  bom  the  Commission's  I>ubUc 
Rafaienoe  Branch,  H-130, 6th  Street  ft  Pennsylvania 
Avenue.  N.W.,  Waahington.  D.C  20560. 


UMI 
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G.  Smith,  for  the  piupose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (6)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
Older. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5,  38  Stat.  719,  as  amended; 
15  U.S.C.  45) 

Donald  S.  Qark, 

Secretaiy. 

(FR  Doc.  97-2449  Filed  1-30-97;  8:45  am] 

muMo  oooE  nt»-t-u 


GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards 

The  Advisory  Council  on  Government 
Auditing  Standards  will  meet  on 
Monday,  February  10, 1997,  from  9:00 
a.m.  to  5:00  pjn.,  in  room  7C13  of  the 
General  Accounting  Office  building,  441 
G  St.,  NW.,  Washington,  D.C. 

The  Advisory  Council  on  Government 
Auditing  Standards  will  hold  a  meeting 
to  discuss  issues  that  may  impact 
Government  Auditing  Standards.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Council 
disciissions  and  reviews  are  open  to  the 
public. 

FOA  FURTHER  MFORMATION  CONTACT: 
Marcia  Buchanan,  Assistant  Director, 
Government  Auditing  Standards,  AIMD, 
(202)  512-9321. 

Dated:  January  27, 1997. 
MarcU  B.  Budunaa, 
Assistant  Director. 

(FR  Doc  97-2335  Filed  1-30-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

(ATSOR-liq 

Availal>ility  of  Final  Toxicoiogicai 
Profliss 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR), 
Department  of  Health  and  Himian 
Services  (HHS). 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  two  new  final  and  eight 
updated  final  toxicoiogicai  profiles  of 
priority  hazardous  substances 
comprising  the  eighth  set  prepared  by 
ATSDR. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Loretta  Norman,  Division  of  Toxicology, 
Agency  for  Toxic  Substances  and 
EKsease  Registry,  Mailstop  E-29, 1600 
Clifton  Road.  NE.,  Atlanta,  Georgia 
30333,  telephone  (404)  639-6322. 
SUPPLEMENTARY  INFORMATION:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
faciUties  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicoiogicai  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  275  hazardous  substances 
that  ATSDR  and  EPA  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  list  of  the  275  most  hazardous 


substances  was  annoimced  in  the 
Federal  Register  on  April  29, 1996  (61 
FR  18744).  For  prior  versions  of  the  list 
of  substances  see  Federal  Regiiter 
notices  dated  April  17. 1987  (52  FR 
12866):  October  20, 1968  (53  FR  41280); 
October  26, 1989  (54  FR  43619);  October 
17, 1990  (55  FR  42067);  October  17. 
1991  (56  FR  52166);  October  28, 1992 
(57  FR  48801);  and  February  28. 1994 
(59  FR  9486). 

Notice  of  the  availability  of  drafts  of 
the  eighth  set  of  toxicoiogicai  profiles 
for  public  review  and  comment  was 
published  in  the  Federal  Register  on 
October  21, 1994  (59  FR  53186).  with 
notice  of  a  90-day  public  comment 
period  for  each  profile,  starting  from  the 
actual  release  date.  Following  the  close 
of  each  comment  period,  chemical- 
specific  comments  were  addressed,  and 
where  appropriate,  changes  were 
incorporated  into  each  profile.  The 
public  comments  and  other  data 
submitted  in  response  to  the  Federal 
Register  notice  bear  the  docket  control 
number  ATSDR-88.  This  material  is 
available  for  public  inspection  at  the 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Building  4,  Suite  2400.  Executive  Paric 
Drive,  Atlanta,  Georgia,  (not  a  mailing 
address)  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  le^ 
holidays. 

Availability 

This  notice  announces  the  availability 
of  two  new  final  and  eight  updated  final 
toxicoiogicai  profiles  comprising  the 
eighth  set  prepared  by  ATSDR.  The 
following  toxicologi(»l  profiles  are  now 
available  through  the  U.S.  Depuutment 
of  Commerce,  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161, 
telephone  1-800-553-6847.  There  is  a 
charge  for  these  profiles  as  determined 
by  NTIS. 


Toxicoiogicai  proflte 


EigMhSet 

1.  Caibon  DisuHide  (UPDATE)  .._ 

2.  Creoeote  (UPDATE)  „ 

3.  Diazinon 

4. 1,2-DicNoroelhene  (trans)  &  1,2-Dichloroethene  (cis)  (UPDATE) 


5.  Endrin  and  Endrin  Aldehyde  (UPDATE) 

6.  HexacMorabenzene  (UPDATE) 

7.  Methyl  T-Butyl  Ether ._ 

8.  Selenium  (UPDATE) ..„ 

9. 1 ,1  ^^-TetracWooethene  (UPDATE)  >. 
ia  TQxaphene  (UPDATE) 


NTIS  order  No. 


P897-121073 
PB97-121Q24 
PB97-1211Q7 
PB97-1210ei 

PB97-121040 


Pe97- 
PB97- 
PB97- 
PB97- 
PB97- 


-121066 
■121016 
121032 
121099 
121057 


CAS  No. 


75-15-0 

8001-68-9 

333-«1-€ 

156-80-6 

156-69-2 

72-20-8 

53494-70-6 

118-74-1 

1634-04-4 

7782-49-2 

79-34-6 

8001-46-2 


4772 


Fedwal  Rggiater  /  Vol.  62.  No.  21  /  Friday,  January  31,  1997  /  Notices 


Dited:  linuary  27, 1997. 
GMrgiJoiiM, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Subttances  and  Disease 
Registry. 

(FR  Doc  97-2383  Piled  1-30-97;  8:45  am] 
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CwilMV  for  DtoMM  Control  and 
Piwontion 

CItiiMW  Advisory  CommltiM  on  Public 
HmMi  Sofvico  AdlvillM  and  RatMrch 
at  DafMrtnantof  Enargy  (DOE)  SItaa: 
Famaid  Haaltti  Eftecta  Subcommlttaa 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Re^stry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Reaeaich  at  DOE  Sites:  Fonald  Health  Bfbcts 
Subcommittae. 

Times  aiui  Dates:  1  p.m.-9  pjn.,  Pebniaiy 
12, 1997.  8:30  a.m.-5  p.m.,  Febniaiy  13. 
1997. 

Phce:  The  Plantation,  9660  Dry  Fotk  Road, 
HafTison,  Ohio  45020,  telephone  513/367- 

saia 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  December 
1990  with  DOE,  the  Deputment  of  Health 
and  Human  Servicea  (HHS)  has  been  given 
the  responsibility  and  resources  6>r 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DCK  Cscilities,  workers  at  DCK 
bdlities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
bom  non-nuclear  energy  (nxxiuction  use. 
HHS  delegated  program  responsibility  to 
CDC 

In  addition,  an  MOU  was  signed  in  October 
1990  and  renewed  in  November  1992 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental  Raspraue, 
Compmsation,  and  Liability  Act  (CRRCLA  or 
"Superfund").  These  activities  include  health 
consultation  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subfect  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  regarding  community,  American 


Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  this  meeting  is  to  provide  a  forum 
for  community,  and  labor  interaction  and 
serve  as  a  vehicle  for  community  concern  to 
be  expressed  as  advice  and  recommendations 
to  CDC  and  ATSDR. . 

Motte/s  to  be  Discussed:  Agenda  items 
include:  Presentations  from  the  National 
Center  for  Environmental  Health  (NCEH) 
regarding  current  activities;  the  National 
Institute  for  Occupetional  Safety  and  Health 
and  ATSDR  will  provide  updates  on  the 
progress  of  current  studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

An  unavoidable  administrative  delay 
prevented  meeting  the  15-day  publication 
requirement 

Contact  Pasons  for  Mon  Information: 
Steven  A.  Adams,  or  Nadine  Dickerson, 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health,  NCEH, 
CDC  4770  Buford  Highway,  NE,  (M/S  F-35), 
Atlanta,  Georgia  30341-3724,  telephone  770/ 
488-7040,  FAX  770/48»-7044. 

Dated:  January  28, 1997. 
CaralyB  J.  Knaaell. 

Director,  Management  Analysis  and  Services 
Office  Centers  for  Disease  ContrtJ  and 
Prevention  (CDC). 

(FR  Doc  97-2573  FUed  1-30-97;  8:45  am] 
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HaaNh  Cara  nnancing  Admlniatration 
(HCFAR-1491 

Agancy  Information  CoRactlon 
AcUvWaa:  Submiaaion  for  0MB 
nawtawr;  Commant  Raquaat 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperworic  Reduction  Act  of  1905.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  conunents 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  infcMination  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  HCFA-R-143  Type  of  Information 
Collection  Request:  Reinstatement, 
without  change,  of  previously  approved 
collection  for  which  approval  has 


expired;  Title  of  InformaUon  Collection: 
Analysis  of  Malpr«:tice  Premium  Data; 
Forai  No.:  HCFA-R-143;  Use:  The 
Omnibus  Reconciliation  Act  of  1989 
section  1848  (e)  (Pub.  L.  101-239) 
requires  the  Secretary  of  Health  and 
Human  Services  (HHS)  to  develop  and 
update  geographic  adjustment  iiBct(»« 
for  existing  payment  localities  used  in 
caloilating  the  Medicare  Economic 
Index  in  setting  the  Medicare  physician 
fee  schedxile  update;  Frequency: 
Annually;  Affected  Public:  State,  local 
or  tribal  govt.,  business  or  other  for- 
profit,  or  not-for-profit  institutions: 
Number  of  Respondents:  50;  Total 
Annual  Responses:  50;  Total  Annual 
Hours:  150. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above.  E-mail 
your  request,  including  yoxa  address 
and  phone  number,  to 
Paperwoik9hcfa.gov.  or  call  the  Reports 
Qearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Qearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt.  New 
Executive  Office  Building,  Room  10235, 
Washington.  D.C  20503. 

Dated:  January  24, 1997. 
EdwtaiJ.Glatiri 

Director,  Management  Analysis  and  Earning 
Staff,  Office  of  Financial  and  Human 
Remaces,  Health  Care  Financing 
Administration. 
[PR  Doc  97-2363  Piled  1-30-97;  8:45  am] 
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Madlcald  Program!  Piannilnary 
Umitationa  on  Aggragata  Paymanta  to 
Diaproportlonala  Shara  Hoapitala: 
Fadaral  Flacal  Yaar1997 

AQENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
preliminary  Federal  fiscal  year  (FFY) 
1997  national  target  and  individual 
State  allotments  ror  Medicaid  payment 
adjustments  made  to  hospitals  thiat  serve 
a  disproportionate  number  of  Medicaid 
recipients  and  low-income  patients  with 
special  needs.  We  are  publishing  this 
notice  in  accordance  with  the 
provisions  of  section  1923(f)(1)(C)  of  the 
Social  Security  Act  and  implementing 
regulations  at  42  CFR  447.297  through 
447.299.  The  preliminary  FFY  1997 
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State  DSH  allotments  published  in  this 
notice  will  be  superseded  by  the  final 
FFY 1997  DSH  allotments  that  we 
intoad  to  publish  in  the  Federal 
Register  about  April  1997. 
EFFECTIVE  DATE:  The  preliminary  DSH 
payment  adjustment  expenditure  limits 
included  in  this  notice  apply  to 
Medicaid  DSH  payment  adjustments  for 
FFY  1997. 

FOR  FURTHER  MFOfMATION  CONTACT: 
Richard  Strauss,  (410)  786-2019. 

SUPPLEMENTARY  INFORMATION: 

L  BackgrDund 

Section  1902(a)(13)(A)  of  the  Social 
Security  Act  (the  Act)  requires  States  to 
ensure  that  their  Medicaid  payment 
rates  include  payment  adjustments  for 
Medicaid-partidpating  hospitals  that 
serve  a  large  number  of  Medicaid 
recipients  and  other  low-income 
individuals  with  special  needs  (referred 
to  as  disproportionate  share  hospitals 
(DSH)).  The  DSH  payment  adjustments 
are  calculated  on  the  basis  of  formulas 
specified  in  section  1923  of  the  Act 

Section  1923(f)  of  the  Act  and 
implementing  Medicaid  regulations  at 
42  CFR  447.297  through  447.299  require 
us  to  estimate  and  publish  in  the 
Federal  Register  a  national  aggregate 
target  and  each  State's  allotment  for 
DSH  payments  for  each  Federal  fiscal 
year  (FFY)-  The  implementing 
regulations  provide  that  the  national 
DSH  payment  limit  for  a  FFY  specified 
in  the  Act  is  a  target  rather  than  an 
absolute  cap  when  determining  the 
amount  that  can  be  allocated  for  DSH 
payments.  The  national  DSH  payment 
target  is  12  percent  of  the  total  amoimt 
of  medical  assistance  expenditures 
(excluding  total  administrative  costs) 
that  are  projected  to  be  made  imder 
approved  Medicaid  State  plans  during 
the  FFY.  (Note:.Whenever  the  phrases 
"total  medical  assistance  expenditures" 
or  "total  administrative  costs"  are  used 
in  this  notice,  they  mean  both  the  State 
and  Federal  share  of  expenditures  or 
costs.) 

In  addition  to  the  national  DSH 
payment  target,  there  is  a  specific  State 
DSH  limit  for  each  State  for  each  FFY. 
The  State  DSH  limit  is  a  specified 
amount  of  DSH  payment  adjustments 
applicable  to  a  FFY  above  which  FFP 
will  not  be  available.  This  is  called  the 
"State  DSH  allotment." 

Each  State's  DSH  allotment  for  FFY 
1997  is  calculated  by  first  determining 
whether  the  State  is  a  "high-DSH  State" 
or  a  "low-DSH  State."  This  is 
determined  by  using  the  State's  "base 
allotment."  A  State's  base  allotment  is 
the  greater  of  the  following  amounts:  (1) 
the  total  amount  of  the  State's  actual 


and  projected  DSH  payment 
adjustments  made  imder  the  State's 
approved  State  plan  applicable  to  FFY 
1992,  as  adjusted  by  HCFA;  or  (2) 
$1,000,000. 

A  State  whose  base  allotment  exceeds 
12  percent  of  the  State's  total  medical 
assistance  expenditures  (excluding 
administrative  costs)  projected  to  be 
made  in  FFY  1997  is  referred  to  as  a 
"high-DSH  State"  for  FFY  1997.  The 
FFY  1997  State  DSH  allotment  for  a 
high-DSH  State  is  limited  to  the  State's 
base  allotment. 

A  State  whose  base  allotment  is  equal 
to  or  less  than  12  percent  of  the  State's 
total  medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  in  FFY  1997  is 
referred  to  as  a  "low-DSH  State."  The 
FFY  1997  State  DSH  allotment  for  a 
low-DSH  State  is  equal  to  the  State's 
DSH  allotment  for  FFY  1996  increased 
by  growth  amounts  and  supplemental 
amounts,  if  any.  However,  the  FFY  1997 
DSH  allotment  for  a  low-DSH  State 
cannot  exceed  12  percent  of  the  State's 
total  medical  assistance  expenditiu«s 
for  FFY  1997  (excluding  administrative 
costs). 

The  growth  amoimt  for  FFY  1997  is 
equal  to  the  projected  percentage 
increase  (the  growth  factor)  in  a  low- 
DSH  State's  total  Medicaid  program 
expenditures  between  FFY  1996  and 
FFY  1997  multiplied  by  the  State's  final 
DSH  allotment  for  FFY  1996.  Because 
the  national  DSH  payment  limit  is 
considered  a  target,  low-DSH  States 
whose  programs  grow  from  one  year  to 
the  next  can  receive  a  growth  amoimt 
that  would  not  be  permitted  if  the 
national  DSH  payment  limit  was  viewed 
as  an  absolute  cap. 

There  is  no  growth  factor  and  no 
growth  amount  for  any  low-DSH  State 
whose  Medicaid  program  does  not  grow 
(that  is,  stayed  the  same  or  declined) 
between  FFY  1996  and  FFY  1997. 
Furthermore,  because  a  low-DSH  State's 
FFY  1996  DSH  allotment  cannot  exceed 
12  percent  of  the  State's  total  medical 
assistance  expenditures,  it  is  possible 
for  its  FFY  1997  DSH  allotment  to  be 
lower  than  its  FFY  1996  DSH  allotment. 
This  occurs  when  the  State  experiences 
a  decrease  in  its  program  expenditures 
between  years  and  its  prior  FFV  DSH 
allotment  is  greater  than  12  percent  of 
the  total  projected  medical  assistance 
expenditures  for  the  current  FFY.  For 
FFY  1997,  no  State  has  a  State  DSH 
allotment  that  is  lower  than  its  final 
FFY  1996  State  DSH  allotment. 

For  the  first  time  since  we  began 
pubUshing  the  DSH  allotments,  there 
are  State  supplemental  amounts 
available  for  redistribution  to  low-DSH 
States  for  FFY  1997.  Under  section 


1923(f)(3)  of  the  Act  and  implementing 
regulations  at  42  CFR  447.298(e),  the 
State  supplemental  amount,  if  any,  is 
equal  to  a  low-DSH  State's  relative  share 
of  a  pool  of  funds  (the  redistribution 
pool).  The  redistribution  pool  is  equal  to 
the  nati(Hial  12-percent  DSH  payment 
target  reduced  by  the  sum  of  the  total  of 
the  base  allotments  for  high-DSH  States, 
the  total  of  the  State  DSH  allotments  for 
the  previous  FFY  for  low-DSH  States, 
and  the  total  of  the  low-DSH  State 
growth  amounts.  Since  the  projected 
FFY  1997  national  12-peicent  DSH 
payment  target  is  greater  than  the  sum 
of  these  amounts,  there  is  a 
redistribution  pool  and  supplemental 
amounts  are  available  for  low-DSH 
States  for  FFY  1997. 

In  accordance  with  section  1923(f)(3) 
of  the  Act  and  42  CFR  447.298(e),  we 
determine  each  low-DSH  State's 
supplemental  amount  by  determining 
the  State's  relative  share  of  the  national 
redistribution  pool  on  the  basis  of  the 
State's  total  medical  assistance 
expenditures  for  FFY  1997  compared  to 
the  sum  of  the  medical  assistance 
expenditures  for  the  year  for  all  low- 
DSH  States.  However,  we  will  not 
provide  any  low-DSH  State  with  a 
supplemental  amount  that  would  resuh 
in  the  State's  total  DSH  allotment 
exceeding  12  percent  of  the  State's 
projected  medical  assistance 
expenditures.  Any  supplemental 
amounts  that  cannot  be  allocated  to  a 
low-DSH  State  because  of  this  limitation 
will  be  reallocated  to  other  low-DSH 
States  whose  allotment  does  not  exceed 
this  12-percent  limit. 

As  prescribed  in  the  law  and 
regulations,  no  State's  DSH  allotment 
will  be  below  a  minimum  of  $1,000,000. 

As  an  exception  to  the  above 
requirements,  under  section 
1923(f)(l)(A){i)(n)  of  the  Act  and 
regulations  at  42  CFR  447.296(b)(5)  and 
447.298(f),  a  State  may  make  DSH 
payments  'for  a  FFY  in  accordance  with 
the  minimum  payment  adjustments 
required  by  Medicare  methodology 
described  in  section  1923(c)(1)  of  the 
Act.  TTie  preliminary  FFY  1997  State 
DSH  allotments  for  the  District  of 
Columbia,  Iowa,  and  Nebraska  have 
been  determined  in  accordance  with 
this  exception. 

We  are  pubUshing  in  this  notice  the 
preliminary  FFY  1997  national  DSH 
payment  tcuget  and  State  DSH 
allotments  based  on  the  best  available 
data  we  received  to  date  from  the  States, 
as  adjusted  by  HCFA.  These  data  are 
taken  from  each  State's  FFY  1996  and 
FFY  1997  projected  Medicaid 
expenditures  as  reported  on  the  August 
15, 1996  Medicaid  Budget  Report  (Form 
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HCFA-37)  submission.  All  data  are 
adjusted  as  necessary. 

n.  Calculations  of  the  Preliminary  FFY 
1997  DSH  Limits 

The  total  of  the  preliminary  State  DSH 
allotments  for  FFY  1997  is  equal  to  the 
sum  of  the  base  allotments  for  all  high- 
DSH  States,  the  FFY  1996  State  DSH 
aUotments  for  all  low-DSH  States,  the 
growth  amoxmts  for  all  low-DSH  States, 
and  the  supplemental  amounts  for  all 
low-DSH  States.  A  State-by-State 
breakdown  is  presented  in  section  III  of 
this  notice. 

We  classified  States  as  high-DSH  or 
low-DSH  States.  If  a  State's  base 
allotment  exceeded  12  percent  of  its 
total  unadjusted  medical  assistance 
expenditures  (excluding  administrative 
costs)  projected  to  be  made  under  the 
State's  approved  plan  imder  title  XIX  of 
the  Act  in  FFY  1997,  we  classified  that 
State  as  a  "high-DSH"  State.  If  a  State's 
base  allotment  was  12  percent  or  less  of 
its  total  unadjvisted  medical  assistance 
expenditures  projected  to  be  made 
under  the  State's  approved  plan  under 
title  XDC  of  the  Act  in  FFY  1997,  we 
classified  that  Sute  as  a  "low-DSH" 
State.  Based  on  this  classification,  there 
are  37  low-DSH  Sutes  and  13  high-DSH 
States  for  FFY  1997. 

Using  the  most  recent  data  bom  the 
States'  August  1996  budget  projections 
(Form  HCFA-37),  we  estimate  the 
States'  FFY  1997  national  total  medical 
assistance  expenditures  to  be 
$171,499,434,000.  Thus,  the  overall 
preliminary  FFY  1997  national  DSH 
payment  target  is  $20,579,932,000  (12 
percent  of  $171,499,434,000). 

In  the  preliminary  FFY  1997  State 
DSH  allotments,  we  provide  a  total  of 
$977,126,000  ($522,321,000  Federal 
share)  in  growth  amounts  for  the  37 
low-DSH  States.  The  growth  factor 
percentage  for  each  of  the  low-DSH 
States  was  determined  by  calculating 
the  Medicaid  program  growth 
percentage  for  eadi  low-DSH  State 
between  FFY  1996  and  FFY  1987.  To 
compute  this  percentage,  we  first 
ascertained  each  low-DSH  State's  total 
FFY  1996  projected  medical  assistance 
and  administrative  expenditures  as 
reported  on  the  State's  August  15, 1996 
Form  HCFA-37.  Next,  we  compared 
those  expenditures  to  each  low-DSH 
State's  total  estimated  unadjusted  FFY 
1997  medical  assistance  and 
administrative  expenditures,  also  as 
reported  to  HCFA  on  the  State's  August 
15, 1996  Form  HCFA-37  through  the 
"cutoff'  date  of  September  10, 1996. 
The  cutoff  date  is  the  date  through 
which  the  State's  budget  estimates 
reported  on  the  August  15, 1996  Form 
HCFA-37  are  accepted  and  appUed  in 


preparing  the  State's  Medicaid  grant 
award  for  the  upcoming  quarter  (in  this 
case,  October  through  December  1996). 
The  growth  factor  is  the  percentage 
increase  in  the  projected  expenditures 
from  FFY  1996  to  FFY  1997. 

The  growth  factor  percentage  for  each 
State  was  multiplied  by  the  low-DSH 
State's  final  FFY  1996  DSH  allotment 
amount  to  establish  the  State's 
preliminary  growth  amount  for  FFY 
1997. 

Since  the  preliminary  FFY  1997 
national  DSH  payment  target  of 
$20,579,932,000  is  greater  than 
$20,444,198,000,  representing  the  stmi 
of  the  total  of  the  baise  allotments  for 
high-DSH  States  ($7,375,265,000),  the 
total  of  the  State  DSH  allotments  for  the 
previous  FFY  for  low-DSH  States 
($12,091,807,000),  and  the  growth 
amounts  for  low  DSH  States 
($977,126,000),  there  is  a  preliminary 
FFY  1997  redistribution  pool  in  the 
amount  of  the  excess  ($135,734,000). 
The  supplemental  amount  for  each  low- 
DSH  State  is  the  low-DSH  State's 
relative  share  of  the  redistribution  pool, 
determined  by  allocating  the 
redistribution  pool  on  the  basis  of  the 
low-DSH  State's  medical  assistance 
expenditures  compared  to  the  national 
total  medical  assistance  expenditures 
for  low-DSH  States. 

The  low-DSH  State's  growth  amount 
and  supplemental  amounts  are  added  to 
the  low-DSH  State's  final  FFY  1996  DSH 
allotment  amount  to  establish  the 
prelimiiury  total  low-DSH  SUte  DSH 
allotment  for  FFY  1997.  If  a  low-DSH 
State's  growth  amount,  when  added  to 
its  final  FFY  1996  DSH  allotment 
amount,  exceeds  12  percent  of  its  FFY 
1997  estimated  medical  assistance 
expenditures,  the  State  only  receives  a 
partial  growth  amoimt  that,  when  added 
to  its  final  FFY  1996  allotment,  limits  its 
total  State  DSH  allotment  for  FFY  1997 
to  12  percent  of  its  estimated  FFY  1997 
medical  assistance  expenditures.  For 
this  reason,  seven  of  the  low-DSH  States 
received  partial  growth  amounts,  and 
two  low-DSH  States  received  no  growth 
amounts.  Similarly,  a  low-DSH  State's 
supplemental  amounts  are  limited  by 
the  State's  12-percent  limit. 

Also,  in  accordance  with  the 
miniTnnm  payment  adjustments 
required  by  Medicare  methodology,  the 
preliminary  FFY  1997  State  DSH 
allotments  for  the  District  of  Columbia, 
Iowa,  and  Nebraska  are  $63,461,000, 
$19,575,000,  and  $14,550,000, 
respectively. 

In  summary,  the  total  of  all 
preliminary  State  DSH  allotments  for 
FFY  1997  is  $20,579,932,000 
($11,615,775,000  Federal  share).  This 
total  is  composed  of  the  high-DSH 


States'  base  allotments  ($7,375,265,000), 
the  low-DSH  States'  prior  FFY's  final 
Sute  DSH  allotments  ($12,091,807,000). 
plus  growth  amoimts  for  all  low-DSH 
sutes  ($977,126,000).  plus 
supplemental  amounU  for  low-DSH 
sutes  ($135,734,000).  The  total  of  all 
preliminary  FFY  1997  SUte  DSH 
allotments  is  12  percent  of  the  total 
medical  assistance  expenditures 
(excluding  administrative  costs) 
projected  to  be  made  by  these  SUtes  in 
FFY  1997.  That  is,  the  total  of  all 
preliminary  DSH  allotments  for  FFY 
1997,  including  supplemenUl  amounU, 
is  equal  to  the  FFY  1997  national  12 
percent  DSH  payment  target  amount  of 
$20,579,932,000. 

Each  Sute  should  monitor  and  make 
any  necessary  adjustmente  to  iU  DSH 
spending  during  FFY  1997  to  ensure 
that  its  actual  FFY  1997  DSH  payment 
adjustment  expenditures  do  not  exceed 
ite  Sute  DSH  allotment  for  FFY  1997 
published  in  this  notice.  As  the  ongoing 
recondUation  between  actual  FFY  1997 
DSH  payment  adjustment  expenditures 
and  the  FFY  1997  DSH  allotmenU  takes 
place,  each  SUte  should  amend  iU  plan 
as  may  be  necessary  to  make  any 
adjustments  to  its  FFY  1997  DSH 
payment  adjustment  expenditure 
patterns  so  that  the  SUte  will  not  exceed 
iU  FFY  1997  DSH  allotment. 

The  FFY  1997  reconciliation  of  DSH 
allotmenU  to  actual  expenditxires  will 
take  place  on  an  ongoing  basis  as  SUtes 
file  expenditiire  reporU  with  HCFA  for 
DSH  payment  adjustment  expenditures 
applicable  to  FFY  1997.  Additional  DSH 
payment  adjiistment  expenditures  made 
in  succeeding  FFYs  that  are  applicable 
to  FFY  1997  will  continue  to  be 
reconciled  with  each  SUte's  FFY  1997 
DSH  allotment  as  additional 
expenditure  reports  are  submitted  to 
ensure  that  the  FFY  1997  DSH  allotment 
is  not  exceeded.  As  a  result,  any  DSH 
payment  adjustment  expenditiues  for 
FFY  1997  in  excess  of  the  FFY  1997 
DSH  allotment  will  be  disallowed,  and 
therefore,  subject  to  the  normal 
Medicaid  disallowance  procedures. 

m.  Preliminary  FFY  1997  DSH 
AllotmenU 

KeytoChart 

Column  and  Description 

Colimm  A  =  Name  of  State. 

Column  B  =  High  or  Low  DSH  SUte 
Designation  for  FFY  1997.  "High" 
indicates  the  SUte  is  a  high-DSH  State 
and  "Low"  indicates  the  SUte  is  a 
low-DSH  State. 

Column  C  =  Final  FFY  1996  DSH 
AllotmenU  for  All  SUtes.  These  were 
published  in  the  Federal  Register  on 
September  23, 1996  (61  FR  49781). 
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Column  D  -  Base  Allotments  for  High- 
DSH  States.  The  base  allotment  is  the 
greater  of  the  high-DSH  SUte's  FFY 
1992  allowable  DSH  payment 
adjustment  expenditvires  applicable  to 
FFY  1992,  or  $1,000,000.  "NA,  LOW 
DSH"  entries  in  this  coltunn  refer  to 
low-DSH  States. 

Column  E  ^  Growth  Amounts  for  Low- 
DSH  States.  The  growth  amount  is  an 
increase  in  a  low-DSH  State's  final 
FFY  1996  DSH  allotment  to  the  extent 
that  the  State's  Medicaid  program 
grew  between  FFY  1996  and  FFY 
1997.  "NA.  HIGH  DSH"  entries  in  this 
column  refer  to  high-DSH  States, 


which  receive  no  growth.  "NONE,  NO 
GROWTH"  entries  in  this  column 
refer  to  low-DSH  States  whose 
-  Medicaid  program  had  no  increase  or 
a  decrease  from  FFY  1996  to  FFY 
1997. 
Coliunn  F  =  Supplemental  Amounts  for 
Low-DSH  States.  The  supplemental 
amount  is  the  low-DSH  State's 
relative  share  of  the  national 
redistribution  pool.  "NA.  HIGH  DSH" 
entries  in  this  column  refer  to  high- 
DSH  States,  which  do  not  receive 
supplemental  amounts.  "NONE,  LOW 
AT  12%"  entries  in  this  coliunn  refer 
to  low-DSH  States  which  do  not 


receive  any  supplemental  amounts 
because  their  DSH  allotments  are 
already  at  the  State  specific  12 
percent  limit. 

Coliunn  G  =  Preliminary  FFY  1997  State 
DSH  Allotments.  For  a  high-DSH 
State,  this  is  equal  to  the  base 
allotment  from  column  D.  For  a  low- 
DSH  State,  this  is  equal  to  the  final 
State  DSH  allotment  for  FFY  1996 
from  column  C  plus,  if  any,  the 
growth  amount  from  column  E  and 
the  supplemental  amount  from 
coliunn  F. 


Preuminary  Federal  Fiscal  Year  1997  Disproportionate  Share  Hospital  ALLOTMEFfrs  Under  Pubuc  Law  102- 

234  Amounts  Are  State  and  Federal  Shares 

[Dotes  Are  In  TtKXJsands  (000)] 


B 


Stale 


-iighorlow 
DSH  state  designa- 
tion 


Final  FFY 
1996  DSH  al- 
lobnems  for  ail 


Base  aflotments  for 
high  DSH  states 


Growth  amounts  for 
low  DSH  states  (1) 


Sufsptemenlal  pod 

(fistribulion  fof  low 

DSH  I 


Pioliiiiinaiy 

FFY  1997 

stale  DSH  8l- 


AL ..... 
AK  .... 

CO  Z 

Ul    ••••■ 

DE  .... 

DC  (2) 
FL  ...... 

QA  .... 

HI 

ID . 

IL 

IA(2), 

KS  ^. 

LA 

ME  ..... 
MD  ..... 
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Preuminary  Federal  Fiscal  Year  1997  Disproportionate  Share  Hospital  Allotments  Under  Pubuc  Law  102- 

234  Amounts  Are  State  and  Federal  Shares— Continued 

[DoNars  Are  in  Thousands  (000)] 
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m  THERE  WERE  2  LOW  DSH  STATES  WITH  NO  GROWTH  AND  7  LOW  DSH  STATES  WITH  PARTIAL  GROWTH  UP  TO  12%  OF  FFY  97 
(2)' ALLOTMENT  BASED  UPON  MINIMUM  PAYMENT  ADJUSTMENT  AMOUNT. 


IV.  Regulatory  Impact  Statement 

The  Regulatory  Flexibility  Act,  5 
U.S.C  601  throi^  612,  requires  a 
regulatory  flexibility  analysis  for  every 
rule  subject  to  proposed  rulemaking 
procedures  under  the  Administrative 
Procedure  Act,  5  U.S.C.  552,  imless  we 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  a  RFA,  States  and 
individuals  are  not  considered  small 
entities.  However,  providers  are 
considered  small  entities.  Additionally, 
section  1102(b)  of  the  Act  requires  us  to 
prepare  a  regulatory  impact  analysis  if 
a  notice  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  define  a  small  rural  hospital  as 
a  hospital  that  is  located  outside  of  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

We  do  not  believe  that  this  notice  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
because  it  reflects  no  new  policies  or 
procedures,  and  should  have  an  overall 
positive  impact  on  payments  to  DSHs  by 
informing  States  of  the  extent  to  which 
DSH  payments  may  be  increased 
without  violating  statutory  limitations. 
This  notice  sets  forth  no  changes  in  our 
regulations;  rather,  it  reflects  Uie  DSH 
allotments  for  each  State  as  determined 
in  accordance  with  42  CFR  447.207 
throu^  447.299. 

We  nave  discussed  the  method  of 
calculating  the  preliminary  FFY  1997 
national  DSH  payment  target  and  the 
preliminary  FFY  1997  individual  State 
DSH  allotments  in  the  previous  sections 
of  this  preamble.  These  calculations 
diould  have  a  positive  impact  on 
payments  to  DSHs.  Allotments  will  not 


be  reduced  for  high-DSH  States  since  we 
interpret  the  12-percent  limit  as  a  target. 
Low-DSH  States"  allotments  are  equal 
to  their  prior  FFY  DSH  allotments  plus 
their  growth  and  supplemental 
amoimts.  if  any. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

(Catalog  of  Federal  Assistance  Program  No. 
93.778,  Medical  Assistance  Program) 

Dated:  November  21, 1996. 
Bnioe  C  Vladack, 

Administrator.  Health  Care  Financing 
Administration. 

Dated:  December  20, 1996. 
Dnma  E.  Shalala, 
Secretary. 

(PR  Doc.  97-2381  Filed  1-30-97;  8:45  am] 
iaUNQ  OOOC  4110-*1-P 


National  hwdtiftM  Of  Health 

Propo— d  Collaction;  Comment 
Request;  Research  and  Reeearch 
Training  Grant  Applications  and 
Related  Forma 

summary:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Office  of  Extramural  Resetarch.  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  COLLECTKM:  Title:  Research 
and  Research  Training  Grant 
Applications  and  Related  Forms.  Type 
of  Information  Collection  Bequest: 
Revision,  OMB  0925-0001,  &q>iration 
Date  9/30/97.  Form  Numbers;  PHS  398, 
2590, 2271. 3734  and  HHS  568.  Need 


and  Use  of  Information  Collection:  The 
application  is  used  by  applicants  to 
request  Federal  assistance  for  research 
and  research-related  training.  The  other 
related  forms  are  used  for  trainee 
appointment,  final  invention  reporting, 
and  to  relinquish  rights  to  a  research 
grant.  Frequency  of  Response: 
Applicants  may  submit  applications  for 
published  receipt  dates.  If  awarded, 
annual  progress  is  reported  and  trainees 
may  be  appointed  or  reappointed. 
Affected  Public:  Individuals  or 
Households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  and  State.  Local  or  Tribal 
Government.  Type  of  Respondents: 
Adult  scientific  professionals.  The 
annual  reporting  burden  is  as  follows: 
Estimated  Number  of  Respondents: 
111,182;  Estimated  Number  of 
Responses  per  Respondent:  1.05; 
Average  Burden  Hours  Per  Response: 
19.63;  and  Estimated  total  Aimual 
Burden  Hours  Requested:  2,291,676. 
The  estimated  annualized  cost  to 
respondents  in  $80,127,861  (Using  a  $35 
physidan/professor/clwical/trainee/ 
administration  staff  average  hourly  wage 
rate.)  There  are  no  Capital  Costs  to 
report.  There  are  no  cSperating  or 
Maintenance  Costs  to  report 
REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  the  following  points:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
coUection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (4) 


UMI 
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Ways  to  minimizw  the  burden  of  the 
collection  of  infonnation  on  those  vtdio 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology. 
FOR  FURTHER  INFORMA-DON  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Barbara  Wassell, 
Project  Qearance  Liaison,  Division  of 
Grants  Policy,  OfBce  of  Policy  for 
Extramiiral  Research,  NIH,  Rockledge  n  . 
Building,  Room  2189,  6701  Rocklec^ 
Etrive,  Bethesda.  MD  2089-7730,  or  call 
non-toll-firee  number  (301)  435-0937  or 
E-mail  your  request,  including  your 
address  to: 

<wassellbOodrockml.od.nih.gov>. 
COMMENTS  DUE  DATE:  Commraits 
regarding  this  infonnation  collection  are 
but  assiued  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  pubUcation. 

Dated:  January  23, 1997. 
Ruth  L.  KinclMtaiii. 
Deputy  Director,  NIH. 
(FR  Doc.  97-2484  Filed  1-30-97;  8:45  am] 
MUMQ  OOK  4140-S1-M 


Coneeneue  Development  Conference 
on  Menegement  of  Hepetftis  C 

Notice  is  hereby  given  of  the  NIH 
Consmisus  Development  Confsrence  on 
"Management  of  Hepatitis  C,"  which 
will  be  held  March  24-26. 1997,  in  the 
Natcher  Conference  Center  of  the 
National  Institutes  of  Health,  9000 
RodcvUle  Pike,  Bethesda,  Maryland 
20892.  The  conference  begins  at  8:30 
a.m.  on  March  24,  at  8  a.m.  on  March 
25,  and  at  9  a.m.  on  March  26. 

The  hepatitis  C  virus  (HCV)  is  a  major 
cause  of  both  acute  and  chronic 
hepatitis  in  the  United  States.  Hepatitis 
C,  previously  know  as  "non-A,  non-B 
hepatitis,"  afiiects  between  1  and  2 
percent  of  Americans,  and  chronic 
infisction  with  HCV  is  probably  the 
single  most  important  cause  of  chronic 
liver  disease,  dnhosis,  and  liver  cancer 
in  the  Western  world.  Not  all  cases  of 
hepatitis  C  are  severe  or  progressive. 
Many  patients  are  asymptomatic  and  are 
only  diagnosed  when  they  are  found  to 
have  almormal  liver  tests  following  a 
blood  donation  or  routine  evaluation  of 
another  problem.  Yet,  chronic  hepatitis 
C  can  be  insidious  and  slowly 
progressive  and  lead  to  drrfaosis.and 
liver  bilure  after  years  or  decades  of 
infection. 

At  present,  there  are  no  specific 
means  of  prevention  of  hepatitis  C,  and 


the  only  therapy  of  proven  benefit  is 
alpha  interferon.  Interferon  treatment, 
however,  is  hi  from  satisfactory. 
Therapy  is  expensive,  often  poorly 
tolerated,  and  results  in  a  favorable 
long-term  response  in  only  a  minority  of 
patients.  Given  the  uncertainties 
regarding  hepatitis  C,  patients  with  this 
disease  and  their  doctors  face  difficult 
decisions. 

To  address  the  most  important  and 
controversial  clinical  issues  in  hepatitis 
C,  the  NIH  has  organized  this  2V^  day 
conference  to  bring  together  national 
and  international  experts  in  the  fields  of 
virology,  epidemiology,  natural  history, 
prevention,  and  therapy  of  hepatitis  C, 
as  well  as  representatives  from  the 
public. 

Following  VA  days  of  presentations 
and  audience  discussion,  an 
independent,  non-Federal  consensus 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  statement  that  it  will 
present  to  the  audience  on  the  third  day. 
The  consensus  statement  will  address 
the  following  key  questions: 

— ^What  is  the  natural  history  of 

hepatitis  C? 
— ^What  is  the  most  appropriate 

approach  to  diagnose  and  monitor 

patients? 
— What  recommendations  can  be  made 

to  patients  to  prevent  transmission? 
— ^Which  patients  should  be  treated? 
— ^What  is  the  most  effective  approach  to 

therapy? 
— ^What  are  the  most  important  areas  for 

future  research  an  hepatitis  C? 

The  primary  spcmsors  of  this 
conferrace  are  the  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  and  the  NIH  Office  of  Medical 
Applications  of  Research.  The 
conference  is  cosponsored  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases;  the  National  Heart, 
Lung,  and  Blood  Institute;  the  National 
Institute  on  Drug  Abuse  of  the  National 
Institutes  of  Health;  and  the  Centers  for 
Disease  Control  and  Prevention. 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from  Rose  Salton,  Technical  Resources 
Intematicmal,  Inc.,  3202  Tower  Oaks 
Blvd.,  Suite  200,  Rockville,  Maryland 
20852,  (303)  770-3153,  or  by  sending  e- 
mail  to  confdept^ech-ies.com. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
pubUcations.  In  addition,  the  statement 
will  be  available  beginning  March  24, 
1997,  fiv>m  the  NIH  Consenstis  Program 
Information  Center,  P.O.  Box  2577, 
Kensington.  Maryland  20891,  phone  1- 
88fr-NIH-CONSENSUS  (1-888-644- 


2667)  and  from  the  NIH  Consensus 
Development  Program  site  on  the  World 
Wide  W^  at  http://consensus.nih.gov. 

Dated:  January  21, 1997. 
RothL.  KindMein, 
Deputy  Director,  NUi. 
[FR  Doc  97-2483  FUed  1-30-97;  8:45  am] 
MLUM  OOOC  414a-01-M 


ItetkNiel  Eye  Institute;  Notiee  Of  Ooeed 
MeetlnQ 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Eye  Institute  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Research. 

Date:  February  27, 1997. 

Time:  9K)0  a.m. 

Place:  National  Eye  Institute,  Executive 
Plaza  South,  Suite  «350. 6120  Executive 
Blvd..  Bethesda,  MD  20892-7164. 

Contact  Psfson:  Andrew  P.  Mariani,  Ph.D., 
Executive  Plaza  South,  Room  350, 6120 
Executive  Blvd..  Bethesda,  MD  20892-7164, 
(301)  469-5561. 

Purpose/ Agenda:  Review  of  Grant 
Applications. 

The  meeting  wrill  be  closed  in  accordance 
vrith  provisions  set  forth  in  sections 
552b(cX4)  and  552b(cM6).  Title  5.  U.&C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.867,  Vision  Research: 
National  Institutes  of  Health.) 

Dated:  January  23, 1997. 
Praia  N.Hayw. 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  97-2472  Filed  1-30-97;  8:45  am] 
C00C414a-*MI 


Nstlonal  Heert,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Sleep  DIeorderm  neeeerch  Advisory 
Board  and  Its  Education  and  Sleep 
Reaearch  Sutwoninilttee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  Sleep  Disorders  Research  Advisory 
Board,  and  its  Subcommittees.  National 
Center  on  Sleep  Disorders  Research, 
National  Heart,  Lung,  and  Blood 
Institute,  March  11-12, 1997.  These 
meetings  will  be  held  at  the  Naticmal 
Institutes  of  Health,  Building  31,  C 
Wing,  Conference  Rooms  6,  7,  and  8, 
respectively,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 
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All  meetings  will  be  open  to  the 
public.  The  Education  and  Sleep 
Research  Subcommittees  will  meet 
concurrently  March  11  from  1:00  p.m.  to 
5:00  pjn.  to  discuss  sleep  research  and 
education  related  priorities  and 
programs,  and  the  Advisory  Board  will 
meet  on  March  12  from  9:00  a.m.  to 
adjournment  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
National  Center  on  Sleep  Disorders 
Research  programs.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasom^le  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  James  P.  Kiley,  Executive 
Secretary  and  Director,  National  Center 
on  Sleep  Disorders  Research,  NHLBI, 
Two  Rockledge  Center,  Suite  7024,  6701 
Rockledge  Drive,  MSC  7920,  Bethesda. 
Maryland  20892-7920,  (301)  43&-0199, 
will  furnish  meeting  and  member 
inicmnation. 

Dated:  January  23, 1997. 
Paula  N.Hayw, 

Acting  Committee  Management  Officer.  NIH. 
(FR  Doc  97-2478  Filed  1-3&-97;  8:45  am] 
■ajJNQ  COM  4140-ei-M 


National  Instltiita  of  Envlronmantal 
Health  Sdancaa;  Notica  of  a  CloaMl 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Endotoxia  and  Susceptibility 
to  Oiemioal  Toxicity. 

Alto:  February  28. 1997. 

Tune:  1«)  p.m.-5:00  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Building 
101,  ConfiBTence  Room  C,  Research  Triangle 
ParicNQ 

Contact  Person:  Dr.  Linda  K.  Bass,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  MD  17-09,  Research 
Triangle  Park.  NC  27709,  (919)  541-1307. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accndance 
trith  the  provisions  set  forth  in  sections 
552b(cK4)  and  S52b(c)(6).  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
conunercia]  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwairantad  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health.) 

Dated:  January  23, 1997. 
Paula  N.  Hayea. 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-2471  Filed  1-30-97;  8:45  am] 

aajJNQ  COOC  4140-01-H 


National  Institiitas  of  Health 

National  Instltuta  of  Dental  Raaaareh; 
Notice  of  Ciosad  MaaUnga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Dental  Research 
Special  Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Concept 
Review  of  Children's  Amalgam  Trial  (97^*G- 
01). 

Dates;  February  2-3, 1997. 

Time:  8:30  a.m. 

Place:  Marriott  Pooks  Hill.  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  person:  Dr.  Norman  Braveman, 
Chief,  Program  Development  Branch,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
32F.  Bethesda,  MD  20892,  (301)  594-2089. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals 
and/or  concept  review. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
ROl  Grant  (97-30). 

Dates:  February  26, 1997. 

rime;  IM)  p.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F,  Bethesda,  MD  20892.  (Teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892.  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/ra  contract  proposals. 

Name  of  SEP:  National  Institute  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
ROl  Grant  (97-26). 

Dates:  March  11, 1997. 

Time:  2K)0  p.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F,  Bethesda.  MD  20892,  (Teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda. 
MD  20892,  (301)  594-2372. 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 


Name  of  SEP:  National  Institiite  of  Dental 
Research  Special  Emphasis  Panel-Review  of 
ROl  Grant  (97-26). 

Dates;  March  13, 1997. 

rime;  2:00  p.m. 

Place:  National  Institutes  of  Health,  4500 
Center  Drive,  Natcher  Building,  Room  4AN- 
44F,  Bethesda,  MD  20892,  (Teleconference). 

Contact  person:  Dr.  George  Hausch,  Chief, 
Grants  Review  Section,  4500  Center  Drive, 
Natcher  Building,  Room  4AN-44F,  Bethesda, 
MD  20892,  (301)  594-2372. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications  and/or  contract  proposals. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
5S2b(c)(4)  and  5S2b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
dUcussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Oral  Diseases  and 
Disorders  Research) 

Dated:  January  27, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-2473  Filed  1-30-97;  8:45  am] 
INJJNQ  CODE  4140-01-11 


National  Inatttuta  of  Mental  Haatth; 
Notice  of  Cloaad  Maatinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  die  following 
meetings  of  the  National  Institute  of 
Mental  Health  Spedfd  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  appllcatioiu. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  Fetnuary  5, 1997. 

Time:  6  p  jn. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Michael  D.  Hiisch, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  13, 1997. 

Time:  3  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn. 
Room  9C-26,  5600  Fishers  Lane,  Rockville, 
MD  20857.  Telephone:  301,  443-6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  February  14, 1997. 

Time:  11  a.m. 

Mace:  One  Washington  Circle.  One 
Washington  Circle.  N.W.,  Washington,  DC 
20037. 
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Contact  Person:  Mauraen  L.  Eister, 
Paiklawn,  Room  d-101, 5600  Fishers  Lane, 
Rockville.  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  February  14, 1997. 

Time:  10  a.m. 

Mace:  One  Washington  Circle,  One 
Washington  Circle,  N.W.,  Washington,  DC 
20037. 

Contact  Person:  Maureen  L.  Eister, 
Paridawm,  Room  9-101, 5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  February  20. 1997. 

rime:  8:30  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn,  Room  9C-18,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
4868. 

This  notice  is  being  published  less  than  15 
da]rs  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  March  3, 1997. 

Tune:  1  p.m. 

Mace:  Parkla%vn,  Room  9C-26,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Rehana  A.  Chowdhury, 
Paridawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  PaneL 

Date:  March  6, 1997. 

Time:  2  p.m. 

Mace:  Parklawm,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha. 
Paridawn,  Room  9C-26, 5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

The  meetings  %vill  be  closed  in  acccwdance 
with  the  provisions  set  forth  in  sections 
S52b(cK4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  prcqwaals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
appUcations  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242, 93.281, 93.282) 

Dated:  January  27, 1997. 
Panla  N.  Hayes, 

Acting  Committee  Management  Officer,  NBi. 
[FR  Doc  97-2474  Filed  1-30-97;  8:45  am) 
■UMQ  COM  414e-«1-H 


National  Instttirta  on  Alcohol  Abuae 
and  Alcoholiam;  Notica  of  Ctoaad 
Meetinga 

Pursuant  to  Section  id(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  Notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group: 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  Clinical  and 
Treatment  Subcommittee. 

Dates  of  Meeting:  February  20-21, 1997. 

Time:  February  20,  8:30  a.m.  to  recess, 
February  21,  8:30  a.m.  to  adjournment. 

Place  of  Meeting:  Hyatt  Regency  of 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda,  MD  20814. 

Contact  Person:  Elsie  D.  Taylor,  6000 
Executive  Blvd.  Suite  409,  Bethesda.  MD 
20892-7003,  301-443-9787. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  imwrarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs; 
National  Institutes  of  Health), 

Dated:  January  27, 1997. 
Paula  N.Hayw, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-2475  Filed  1-30-97;  8:45  am] 
MLUNQ  COW  4140-01-11 


NatkNtal  Inatituta  on  Drug  Abuaa; 
Notica  of  Ctoaad  Maatinga 

Purstiant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meetings: 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and  contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Date:  February  6, 1997. 

Time:  9KW  a.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Mr.  Eric  Zatman.  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-42, 
Telephone  (301)  443-1644. 


Name  {^Committee:  NIDA  Special 
Emphasis  PaneL 

Date:  February  11, 1997. 

Tune:  IM)  p.m. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Gamil  Debbas,  Ph.D.. 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
RocMn  10-22,  Telephone  (301)  443-2620. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Date:  February  43, 1997. 

Time:  9:00  a.m. 

Mace:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-12. 
Telephone  (301)  443-1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetings  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meetings  will  be  closed  in  acontiance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conunercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
A«vards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training:  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.) 

Dated:  January  27, 1997. 
Paula  N.  Hayea, 

Acting  Committee  Management  Officer,  NM. 
(FR  Doc.  97-2476  Filed  1-30-47;  8:45  am] 
■UMQ  COM  4140-01-M 


National  Inatituta  on  Daafnaaa  and 
Ottiar  Communication  Diaordara; 
Notica  of  IMaatlng  of  tha  Board  of 
SdantHic  Counaalora,  National 
Inatituta  on  Daafnaaa  and  Other 
Communication  Diaordara 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  on  Deafiiess  and 
Other  Ckimmunication  Disorders  on 
April  3-4, 1997.  The  April  3  meeting 
will  take  place  in  Conference  Room  D, 
the  Natcber  Building,  9000  Rockville 
Pike,  Bethesda  MD  20892.  On  April  4 
the  meeting  will  take  place  in 
Conference  Room  2A08,  5  Research 
Court,  Rockville  MD  20850. 

The  meeting  will  be  open  to  the 
pubUc  on  April  3  from  1  to  3  pm  to 
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present  reports  and  discuss  issties 
related  to  the  business  of  the  Board. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

fia  accordance  with  the  provisions  set 
forth  in  Sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  United  States  Code 
and  Section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  3  pm  to  recess  on  April  3  and  from 
8:30  am  to  adjournment  on  April  4.  The 
closed  portion  of  the  meeting  will  be  for 
the  review,  evaluation,  and  discussion 
of  the  research  programs  of  the  tenured 
scientists  within  the  Laboratory  of 
Molecular  Biology,  Division  of 
Intramural  Research,  National  Institute 
on  Deafriess  and  Other  Communication 
Disorders,  including  consideration  of 
personnel  qualifications  and 
performance,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  perscmal  privacy: 

A  meeting  summaiy  and  roster  of 
members  may  be  obtained  from  James  F. 
Battey,  M.D.,  PhJ).,  Executive  Secretary 
of  the  Board  of  Scientific  Coimselors, 
National  Institute  on  Deafriess  and 
Other  Commimication  Disorders,  5 
Research  Court,  Room  2B-28,  Rockville, 
Maryland  20850, 301-402-2829.  For 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  D.  Battey  at  least  two  weeks 
prior  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.173  Biological  Reseaich 
Rallied  to  n— fn— »  and  Commimication 
Disorden) 

Dated:  January  23. 1997. 
PaidaN.Hay«s. 

Acting  Q»nadttBe  Umtagnnent  Officer,  NBL 
(FR  Doa  97-2477  Filed  1-30-97;  8:45  am] 


National  bMiniila  Of  NMirological 
DIaordart  and  Strokr.  DivMon  of 
Extramural  AcUvmaa:  Notico  of  Cloaad 


Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings: 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  Febnuiy  21. 1997. 

rime;  10:00  a.m. 

Place:  7550  Wisconsin  Avenue.  Room 
9C10.  Bethesda,  Maryland  20892. 

Contact  Person:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrate,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10,  Bethesda.  MD  20892,  (301)  496- 
9223. 

Purpose/Agenda:  To  review  and  evaluate 
one  SBK  Phase  I  Topic  029  Contract 
Proposal. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Confisrence  Call). 

Date:  February  26, 1997. 

Time:  2:30  pan. 

Place:  7550  Wisconsin  Avenue,  Room 
9C10,  Bethesda,  Maryland  20892. 

Contact  Pmson:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
Room  9C10.  Bethesda.  MD  29892,  (301)  496- 
9223. 

Purpose/Agenda:  To  review  and  evaluate  1 
SBIR  Phase  I  Topic  028  Contract  Proposal. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  andyor  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
untraxranted  invaston  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neuroeciences) 

Dated:  January  23, 1997. 
PaalaN.Hagraa, 

Acting  Comiruttee  htanagement  Officer,  NW. 
[FR  Doc  97-2480  Hied  1-30-97;  8:45  am) 
COIM4U»-t-U 


DIvlaion  of  neaaarch  Qranta;  Notica  of 
Ctoaad  MaatkiQa 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 


Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  February  28, 1997. 

Time:  8:30  a.m. 

I^ace:  Holiday  Inn,  Silver  Spring,  MD. 

Contact  Person:  Dr.  Jane  Hu,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5168,  Bethesda,  Maryland  20892,  (301) 
435-1245. 

Name  of  SEP:  Miiltidisdplinary  Sciences. 

Date:  Felmiary  28, 1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5116. 
Telephone  Conference. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5116.  Bethesda,  Maryland  20892,  (301) 
435-1171. 

Name  of  SEP:  Multidisdplinary  Sciences. 

Date:  March  3, 1997. 

Time:  8.-00  a.m. 

IHace:  Radisson  Barcelo  Hotel, 
Washington.  DC 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  6701  Roddedge  Drive, 
Room  5116,  Bethesda.  Maryland  20692,  (301) 
435-1171. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
S52b(c)(4]  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  i»operty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proponls,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Fedoal  Domestic  Assistance 
Program  Nos.  93.306. 93.333, 93.337, 93.393- 
93.396,  93.837-93.844, 93.846-93.878, 
93.892. 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  January  23, 1997. 
Panla  N.  Hayaa, 

Acting  Committee  Management  Officer,  NBi. 
[FR  Doc  97-2470  Filed  1-30-97;  8:45  am] 
MJJM  0001  4Ma-tMI 


DIvlaion  of  Raaaaith  Qranta;  Notica  of 
Cloaad  MaatlnQa 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  that  are  being  held  to  review 
grant  applications: 


Study  sediorVcontact  person 

Marcti  1997  meetings 

Tkne 

Locaikx) 

Akto  and  Reiated  Research  Initfal  Review  Group 

AIDS  &  ReMKl  nmawh  4.  Or.  Mohlnd»  Poontei,  301- 
435-1214 

Mar  7-8 » 

8:30  a.in.  ........>........... 

HoUay  Inn.  Ventura.  CA. 

UMI 
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Study  section/conlact  person 


March  1997  meetings 


Time 


Location 


Neurological  Sciences  Initial  Review  Group 


Neurology  A.  Dr.  Joe  Maiwah.  301-435-1253  , 


Mar.  4-6 


8-JOa.m.  


Best  Western  HoM,  La  Jota. 
CA. 


The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Htle  5,  U.S.C  Applications  and/or 
proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  infonnation 
concerning  individuals  associated  with 
the  applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  January  23, 1997. 
PanlaN.Hajras, 

Acting  Commitiee  Managemmt  Officer,  NBi. 
[PR  Doc  97-2479  Filed  1-30-97;  8:45  am] 
MUMQ  OOOt  414e-01-ll 


Division  of  neaearch  Qrants;  Notice  of 
Cloeed  MeeUnQS 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appoidix  2),  notice 
-^  is  hereby  given  of  the  following  Division 
'of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisdplinary  Sciences. 

Date:  Feimiaiy  18. 1997. 

rime:  IKW  p.m. 

Mace:  NIH,  Rockledge  2,  Room  5116, 
Telephone  Conference. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5116,  Bethesda,  Maryland  20892,  (301) 
435-1171. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Dote:  March  4. 1997. 

Time:  3KX>  p.m. 

nace:  Sheraton  Hotel,  Washington,  DC 

Contact  Person:  Dr.  Richard  Panniers. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5106,  Bethesda. 
Maryland  20892.  (301)  435-1166. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  12-14. 1997. 

Time:  8:30  a.m. 

Mace:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  Dennis  Leszczyski, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6170,  Bethesda. 
Maryland  20892,  (301)  435-1044. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  19, 1997. 

rime:  9Mi  a.m. 

Place:  Hyatt  Regency,  Bethesda,  MD. 

Contact  Person:  Dr.  Richard  Marcus, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5194,  Bethesda, 
Maryland  20892,  (301)  435-1256. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  27-28. 1997. 

rime:  8:30  a.m. 

Place:  American  Inn,  Bethesda,  MD. 

Contact  Person:  Dr.  Nicholas  Mazarella, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Rocnn  5128,  Bethesda. 
Maryland  20892,  (301)  435-1018. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  foith  in  sees. 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  {noperty  such  as 
patentable  materials  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337, 93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892, 93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  January  23, 1997. 
FaaUN.Hayas, 

Acting  Committee  i4anageinent  Officer,  NIH. 
{FR  Doc  97-2481  Filed  1-30-97;  8:45  am) 
■UMQ  OOOC  4140-*1-M 


National  CentM- for  Reeearch 


AGENCY:  National  Center  for  Research 
Resources,  NIH. 
ACTION:  Notice. 

summary:  The  NaUonal  Center  for 
Research  Resources  (NCRR),  Naticmal 
Institutes  of  Health  (NIH),  is  updating 
its  1994  strategic  plan  entitled  NCRR:  A 
Catalyst  for  Discovery.  Its  purpose  is  to 
anticipate,  meet,  and  set  priorities  for 
the  biomedical  research  community's 
needs  for  critical  research  resources  and 
technologies.  NCRR  requests  input  from 
biomedi^  scientists  to  identify  barriers 
to  future  research  progress  and  to  define 
future  needs  for  shared  research 
resotirces  and  technologies  that 
facilitate  NIH-supported  biomedical 
research.  NCRR's  existing  1994  strategic 


plan  may  be  assessed  over  the  World 
Wild  Web:  <http://wwwjicrT.nih.gov/ 
plan94.htm>. 

DATES:  Submit  responses  to  the  Office  of 
Science  Policy,  NCRR  (see  below)  on  or 
before  May  15. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Science  Policy,  NCRR/NIH, 
One  Rockledge  Center.  6705  Rockledge 
Drive  MSC  7965,  Suite  5046,  Bethesda. 
MD  20892-7965;  301-435-0866;  FAX 
301-480-3654;  e-mail. 
NCRRPLANeEP.NCRR.NIH.GOV; 
internet  <http://www.nciT.nih.gov>. 
SUPPLEMENTARY  MFORMATKM:  The 
National  Center  for  Research  Resources 
(NCRR)  serves  as  a  "catalyst  for 
discovery"  by  creating  and  providing 
critical  research  technologies  and 
shared  resources.  This  infrastructure 
imderpins  biomedical  research  and 
enables  advances  that  improve  the 
health  of  oiu*  Nation's  citizens. 

The  NCRR  serves  a  unique  piupose  at 
the  NIH:  to  develop  critical  research 
technologies  and  to  provide  cost- 
effective,  shared,  mtlltidisciplinary 
resources  to  biomedical  investigators 
across  the  spectrrun  of  research 
activities  supported  1^  the  NIH.  NCRR's 
mission  to: 

(1)  Create  resources  and  develop 
technologies  and  research  models  that 
are  cost-effective,  accessible,  and 
responsive  to  the  research  needs  of  the 
biomedical  research  commimity.  To 
meet  these  needs,  the  NCRR  must 
anticipate  evolving  trends  in  basic  and 
clinical  research  to  ensiue  that 
resources  will  be  available  to  facilitate 
that  research. 

(2)  Provide  shared  clinical,  primate, 
and  biomedical  technology  resources 
and  instnunentation  for  use  by 
investigators  supported  by  the  NIH. 
These  resources,  primarily  centers, 
serve  more  than  10.000  researchers,  who 
are  supported  through  more  than  $1 
billion  of  competitive  awards  from 
NIH's  categorical  Institutes. 

(3)  Develop  quick,  flexible  approaches 
to  new  and  emerging  biomedical 
research  needs  and  opportunities.  These 
innovations  often  involve  high-risk 
research. 

(4)  Strengthen  the  Nation's 
biomedical  research  infrastructure. 
Jupport  programs  that  develop  and 
enhance  the  capacity  of  institutions, 
including  undenepresented  groups,  to 
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participate  in  biomedical  Tesearch. 
Increase  the  exposure  of  K-12  students, 
their  teachers  and  the  public  to  the  life 
sciences.  Construct  or  renovate 
biomedical  research  fedlities. 

Biomedical  research  investigators 
supported  by  the  NIH  require  a  broad 
array  of  technologies,  tools  and 
materials  for  their  research.  The  NCRR 
plays  a  key  role  in  addressing  trans-NIH 
research  issues,  such  as  access  to  state- 
of-the-art  instrumentation  and 
technologies;  containment  of  the 
escalating  costs  of  highly  sophisticated 
research;  development  of  appropriate, 
specialized  research  models:  efforts  to 
remedy  the  shortage  of  cliniod  and 
minority  investigators;  and  efforts  to 
improve  the  resrarch  infrastructure. 

To  ensure  the  continued  relevance  of 
its  strategic  plan,  the  NCRR  seeks  input 
to  the  following  questions  in  terms  of 
the  issues  described  above: 

(A)  What  are  the  most  important 
research  trends  that  will  drive 
biomedical  research? 

(B)  What  research  resources  and 
technologies  %vill  be  critical  in 
addressing  these  trends  and  meeting 
biomedical  investigators'  needs? 

(C)  What  strategies  will  eliminate 
barriers  to  progress  and  enhance  access 
to  research  resources  and  technologies? 

(D)  Who  would  you  recommend  to 
serve  as  a  panel  member  for  NCRR's 
strategic  planning  {Kocess?  Please  list 
the  name,  degree,  position  title, 
department,  institution  name  and 
address,  phone  and  Cue  numbers,  and 
specific  area  of  expertise  for  each  person 
recommended. 

We  have  provided  a  user-friendly 
resptmse  form  at  NCRR's  Strategic 
Planning  Survey  Web  site:  <http:// 
www jKarjiih.gov/survey .htm>;  or  you 
may  mail  your  response  to  the  OfBce  of 
Science  Policy,  NCRR/NIH.  One 
Rockledge  Center,  6705  Rockledge  Drive 
MSC  7965.  Suite  5046,  Bethesda.  MD 
20892-7965;  FAX  301-480-3654. 

Dated:  January  22, 1997. 

Deputy  Dinctor,  NBl 
(FR  Doc  97-2482  PU«i  1-30-07;  8:45  am] 
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Recomblnent  DMA  neeewgh:  Action 
iQuideiinM 


AGENCY:  National  Institutes  of  Health. 
PHS,  DHHS. 

ACnON:  Notice  of  Action  imder  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496.  59  FR  40170. 60  FR  20726, 61  FR 
1482,  61  FR  10004). 


SUMMARY:  This  notice  sets  forth  an 
action  taken  by  the  Director,  National 
Institutes  of  Health  (NIH),  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Ms.  Debra  Knorr,  Acting  Director, 
Office  of  Recombinant  DNA  Activities 
(ORDA),  Office  of  Science  PoHcy, 
National  Institutes  of  Health.  MSC  7010, 
6000  Executive  Boulevard,  Suite  302. 
Bethesda.  Maryland  20892-7010,  (301) 
496-9838. 

SUPPt.EMENTARY  MFORMATKM:  Today's 
action  is  being  promulgated  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules.  The 
action  was  proposed  and  published  for 
comment  in  the  Federal  Register  of  July 
8, 1996  (61  FR  35774).  then  revised  and 
proposed  for  conunent  in  the  Federal 
Remoter  of  November  22, 1996  (61  FR 
59726).  and  reviewed  and 
recommended  for  approval  by  the  NIH 
Recombinant  DNA  Advisory  Committee 
(RAC)  at  its  meeting  on  December  9. 
1996. 

I.  Baclcground  Infennation  and 
Decision  on  Action  Under  the  NIH 
Guidelines 

A.  Amendments  to  Section  lV-C-2  of 
the  NIH  Guidelines  Regarding  the 
Recombinant  DNA  Athnsory  Committee 

On  July  8, 1996.  the  Director.  NIH. 
published  a  Notice  of  Intent  to  Propose 
Amendments  to  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  (NIH  Guidelines)  Regarding 
Enhanced  Mechanisms  for  NIH 
Oversight  of  Recombinant  DNA 
Activities  in  the  Federal  Register  (61  FR 
35774).  In  the  Notice  of  Intent,  the  NIH 
Director  requested  public  comment  on 
proposed  mechanisms  to  enhance 
scientific,  ethical,  and  societal  oversight 
of  human  gene  transfer  research  undn 
the  NIH  Guidelines.  Specifically,  in 
part,  the  termination  of  the  RAC  and  the 
establishment  of  the  Office  of 
Recombinant  DNA  Activities  Advisory 
Committee  (OAC)  consisting  of  6-10 
members. 

Conunents  in  support  of  termination 
of  the  RAC  reflected  an  interest  in 
making  substantive  changes  in  the  role  • 
of  the  RAC.  Most  of  these  comments 
supported  the  proposed  restructuring  of 
the  functions  of  the  RAC  and  did  not 
specifically  endorse  termination  of  RAC 
Opposing  comments  foctised  on  the 
historical  importance  of  retaining  the 
RAC  as  an  intemationaUy  recognized 
forum  for  public  discussion  of  the 
science,  safety,  and  ethics  of  human 
gene  therapy  research.  These  authors 
articulated  the  critical  role  that  the  RAC 


plays  in  maintaining  public  confidence 
in  human  gene  therapy  research. 

The  importance  of  the  continuation  of 
the  RAC,  per  se,  was  imderscored  by 
comments  which  specifically  addressed 
the  establishment  of  the  OAC.  Of  the  53 
comments  which  addressed  this  issue, 
12  expressed  support  and  41  expressed 
opposition.  The  majority  of  comments 
submitted  in  opposition  to  the  OAC 
stated  that  the.  proposed  functions  of  the 
OAC  could  be  accomplished  by  the 
RAC,  or  by  a  restructured  version  of  the 
RAC.  Several  authors  emphasized  that, 
absent  the  historic  credibility  of  the 
RAC.  the  OAC  might  sufier  from  an 
inability  to  attract  and  motivate  the  type 
of  e}q)ertise  and  judgement  needed  for 
this  important  public  fonun. 

On  November  22, 1996,  the  NIH 
Director  published  Notice  of  Proposed 
Actions  Under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  in  the  Federal  Register  (61 
FR  59726).  In  these  Prop<»ed  Actions, 
in  part,  the  NIH  Director  propcraed 
retaining  the  RAC,  while  modifying  its 
roles  and  responsibilities  relevant  to 
human  gene  therapy  research  and 
reducing  the  men^rship  from  25 
members  to  15  members,  and  requested 
comments. 

During  the  December  9, 1996, 
meeting,  the  RAC.  which  had  reviewed 
the  comments  received,  approved  the 
overall  concepts  in  the  Proposed 
Actions.  The  RAC  specifically  approved 
reducing  the  membership  of  the  RAC 
fix>m  25  members  to  IS  members.  The 
motion  passed  by  a  vote  of  12  in  fevor,  - 
0  opposed,  and  2  abstentions. 

'The  action  is  detailed  in  Section  II — 
Summary  of  Action.  I  accept  this 
recommendation  to  reduce  the 
membership  of  the  RAC  fitmi  25 
members  to  15  members,  and  the  NIH 
Guidelines  will  be  amended 
accordingly. 

n.  Snminaiy  of  Action 

A.  Amendments  to  Section  IV-C-2, 
Recombinant  DNA  Advisory  Committee 
(RAC) 

In  Section  IV-C-2,  the  first  paragraph 
is  amended  to  read: 

"Section  IV-C-2.  ReoMnbinant  DNA 
Advisory  Committee  (RAC) 

"The  RAC  is  responsible  for  carrying 
out  specified  functions  cited  below  as 
well  as  others  assigned  under  its  charter 
or  by  the  DHHS  Secretary  and  the  NIH 
Director.  The  RAC  consists  of  15 
members  including  the  Chair,  appointed 
by  the  DHHS  Secretary  or  his/her 
designee,  at  least  8  of  whom  are  selected 
from  authorities  knowledgeable  in  the 
fields  of  molecular  genetics,  molecular 


EfGBCtiveD 
Harold  Vifpi 
Director.  Nati 
(FR  Doc  97-2 
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biology,  recombinant  DNA  research,  or 
other  scientific  fields.  At  least  4 
members  of  the  RAC  shall  be  persons 
knowledgeable  in  applicable  law, 
standards  of  professional  conduct  and 
practice,  public  attitudes,  the 
environment,  public  health, 
occupational  health,  or  related  fields. 
Representatives  from  Federal  agencies 
shall  serve  as  non-voting  mem^rs. 
Nominations  for  the  RAC  may  be 
submitted  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010, 6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010,  (301)  496-9838. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally,  NIH  lists  in  its 
annoimcements  the  number  and  title  of 
affected  individutd  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

E£bctive  Date:  January  23, 1997. 
Harold  Vifpnis, 

Director.  Natmnd  Institutes  of  Health. 
(FR  Doc  97-2485  Filed  1-30-97;  8:45  am] 
■LUNQ  OOOE  4140-ei-M 


Public  Haalth  SarvlM 

National  Inatituta  of  Environmantal 
Health  Sdanoaa;  National  Toxicology 
Program;  Fiacal  Year  1996  Annual  Plan 
NowAvailabIa 

The  National  Toxicology  Program 
(NTP)  aimounces  the  availability  of 
National  Toxicology  Program;  Fiscal 
Year  1996  Annual  Plan,  solicits 
comments  on  it,  and  urges  all  interested 


persons  to  propose  chemicals  for 
possible  toxicological  evaluation. 

The  eighteenth  edition  consists  of  two 
parts.  First,  the  National  Toxicology 
Program;  Fiscal  Year  1996  Annual  Plan 
describes  FY  1996  NTP  plans  in 
research,  applied  studies,  methods 
development  and  validation  efforts,  as 
well  as  resources  and  FY  1995  program 
accomplishments.  Second,  the  Review 
of  Current  DHHS,  DOE.  and  EPA 
Research  Related  to  Toxicology  FY  1996 
lists  chemicals  being  studied  by  the 
various  Department  of  Health  and 
Human  Services  PHHS)  agencies,  the 
Department  of  Energy  (DOE),  and  the 
Environmoital  Protection  Agency 
(EPA),  and  describes  toxicology  research 
and  toxicology  methods  currently  being 
developed  by  these  agencies. 

The  format  for  the  FY  1996  Annual 
Plan  differs  somewhat  from  previous 
years  in  that  there  are  two  versions. 
New  is  the  Fiscal  Year  1996  Annual 
Plan  Summary  which  was  prepared  in 
response  to  a  perceived  need  for  a 
briefer  and  simpler  version.  The 
summary  version  is  being  sent  to  the 
larger  mailing  list  and  in  response  to 
general  requests  for  information  about 
the  National  Toxicology  Program.  The 
full  version  is  similar  to  previous 
Annual  Plans  in  length  and  detail  and 
will  be  sent  with  the  comptanion 
dociunent,  the  Review  of  Current  DHHS, 
DOE,  and  EPA  Research  Related  to 
Toxicology  FY  1996. 

Background 

The  National  Toxicology  Program  was 
established  within  the  Public  Health 
Service  of  the  Department  of  Health  and 
Human  Services  in  November  1978.  The 
continuing  broad  goals  of  the  NTP  are 
to  coordinate  and  strengthen  DHHS 
basic  and  applied  toxicology  research 
and  methods  development  and 
validation,  and  to  provide  toxicological 
information  for  use  by  health  research 
and  regulatory  agencies  and  others  in 
protecting  the  public  health.  Overall 
objectives  are  to: 

•  broaden  the  spectrum  of  toxicological 
information  obtained  on  selected 
chemicals; 

•  develop  and  validate  more  sensitive 
and  specific  test  methods; 

•  develop  improved  strategies  for 
generating  scientific  data  that 
strengthen  the  scientific  foundation 
for  risk  assessments;  and 

•  conmumicate  NTP  plans  and  results 
to  government  agencies,  the  medical 
and  scientific  communities,  and  the 
pubUc. 

To  achieve  these  objectives,  a 
balanced  program,  which  uses  chronic 
bioassays.  short-term  tests,  collection 


and  application  of  mechanistic 
information,  model  development, 
alternative  methods,  and  human 
studies,  has  been  created. 

The  NTP  coordinates  selected 
toxicology  activities  of  the  National 
Institute  of  Environmental  Health 
Sciences  (NIEHS),  National  Institutes  of 
Health:  the  National  Center  for 
Toxicological  Research,  Food  and  Drug 
Administration;  and  the  National 
Institute  for  Occupatioiud  Safety  and 
Health,  Centers  for  Disease  Control  and 
Prevention.  The  Director  of  the  NTP  is 
also  the  Director  of  the  National 
Institute  of  Environmental  Health 
Sciences. 

Primary  program  oversight  is 
provided  by  the  NTP  Executive 
Committee,  which  links  DHHS  health 
research  institutes  and  centers  with 
Federal  health  regulatory  agencies  to 
ensiue  that  the  basic  and  applied 
toxicology  research  and  development 
activities  are  responsive  to  regulatory 
and  public  health  needs.  Agencies 
represented  on  the  Executive  Committee 
are: 

•  Agency  for  Toxic  Substances  and 
Disease  Registry 

•  Consumer  Product  Safety  Commission 

•  Environmental  Protection  Agency 

•  Food  and  Drug  Administration 

•  National  Cancer  Institute 

•  National  Institute  for  Occupational 
Safety  and  Health 

•  National  Institute  of  Environmental 
Health  Sciences 

•  National  Institutes  of  Health 

•  Occupational  Safety  and  Health 
Administration 

The  NTP  Board  of  Scientific 
Counselors  provides  scientific  oversight, 
advising  the  NTP  Director  and  the  NTP 
Executive  Committee  on  scientific 
content  and  evaluating  the  scientific 
merit  and  overall  quality  of  NTP 
science.  The  Board  has  two  standing 
Subcommittees,  the  Biennial  Report  on 
Carcinogens  Subcommittee  and  the 
Technic^  Reports  Review 
Subcommittee.  The  members  are 
appointed  by  the  Secretary.  DHHS. 

Scientific  activities  are  divided  into 
several  major  program  areas: 
Carcinogenesis;  genetic  toxicology;  risk 
assessment  research;  alternative 
methods;  and  toxicology.  The  latter  area 
covers  activities  in  immunologic, 
neurobehavioral,  and  respiratory 
toxicologies,  as  well  as  reproductive  and 
developmental  toxicology.  Thrae  are 
special  projects  on  studying  toxicities  of 
AIDS  therapeutics  and  toxicity  of 
Superfund  chemicals.  Program  and 
project  leaders,  along  with  addresses 
and  telephone  numbers,  are  identified 
in  the  Annual  Plan. 
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The  chemical  nomination  and 
selection  process  is  integral  to  the 
effective  long-term  operation  of  the  NTP 
with  respect  to  toxicological  studies  of 
chemicals  using  modem  techniques  and 
to  the  development  and  validation  of 
new  assay  methods.  Thus,  the  NTP 
welcomes  nominations  of  chemicals  for 
study  from  everyone.  At  a  minimum, 
the  nominator  should  give  the  name  of 
the  chemical  or  substance,  the  rationale 
for  the  nomination,  and  reconunend  the 
type  8tudy(8)  to  be  considered.  In 
addition,  it  is  desirable,  but  not 
essential,  to  supplement  each 
nomination  with  the  following 
information,  if  known: 

•  chemical  and  physical  properties; 

•  production,  use.  occurrence,  and 
analysis  data: 

•  toxicology  information,  including 
human  data; 

•  chemical  disposition  and  structure- 
activity  relationships;  and 

•  planned,  ongoing,  or  recently 
completed  toxicological  and 
environmental  studies. 

To  receive  the  National  Toxicology 
Program  Fiscal  Year  1996  Annual  Plan 
and  the  accompanying  Review  of 
Cuirent  OHHS.  DOE,  and  EPA  Research 
Related  to  Toxicology  FY  1996,  or  the 
Fiscal  Year  1996  Annual  Plan  Summary 
version,  please  contact  the  NTP  Central 
Dau  Management,  NIEHS,  P.O.  Box 
12233.  MD  El-02.  Research  Tiiai^e 
Paric.  NC  27709.  (telephone  919/541- 
3419.  fax  919/541-3687.  Internet  e-mail 
CDMONIEHS.NIH.GOV. 

Comments  on  the  above  documents 
are  requested  and  welcomed  and  should 
be  addressed  to  Dr.  Larry  Hart.  NTP, 
P.O.  Box  12233.  MD  A3-07,  Research 
Triangle  Park,  NC  27709,  (telephone 
919/541-3971,  fax  919/541-0295, 
Internet  e-mail  hart0niehs.nih.gov). 
KausdiOMni. 

Dinctor,  National  Toxicology  Program. 
(FR  Doc  97-2486  Filed  1-3C-97;  8:45  am] 
laXMQ  coos  414t-ai-M 


DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4200-N-1S] 

Subemission  for  0MB  Review: 
Comment  Reqtieet 

AGENCY:  OfBce  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  3, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Bmlding,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
bom  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 


number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  vrill 
be  required;  (8)  an  estimate  of  the  taHsl 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  names  and  telephone  numbws 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Aniliority:  Section  3507  of  the  Paperworic 
Reduction  Act  of  199S,  44  U.S.C  35.  ai 

amended. 

Dated:  January  22, 1997. 
David  S.  Crbty. 

Acting  Director,  Information  Resources 
h^magpment  Policy  and  Management 
Division. 

Title  of  Proposal:  Pet  Ownership  in 
Assisted  Rental  Housing  for  the  Elderly 
or  Handicapped. 

Office:  Hotising. 

OMB  Approval  Number:  2502-0342. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  227  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983  provides 
that  no  owner  or  manager  of  Federally 
assisted  rental  housing  for  the  elderly  or 
handicapped  may  prohibit  a  tenant  frtmi 
having  common  household  pets  in  the 
tenant's  dwelling  unit,  or  discriminate 
against  any  person  regarding  admission 
to  such  housing  because  of  ownership 
or  presence  of  a  pet  in  the  person's 
dwelling  unit. 

Form  Nund>er:  None. 

Respondents:  Individuals  or 
Households.  State.  Local,  or  Tribal 
Government.  Business  or  Other  For- 
Profit.  and  Not-For  Profit  Institutions. 

Frequency  of  Submission:  On 
Occasion. 


Reporting  burden: 


NuiTt)erof 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Notice  of  Tenants  ... 
Registnlion  of  Pets 

ConauNaiion 

VicMiorVRamovats . 


6,000 

20,000 

500 

2.000 


.167 

1,004 

25 

5.000 

1J3 

815 

.167 

334 

Total  Estimated  Burden  Hours:  7.153. 

Status:  Reinstatement,  without 
changes. 

Ckjntact:  Barbara  D.  Hunter,  HUD, 
(202)  708-3944.  Joseph  F.  Lackey.  Jr., 
OMB.  (202)  395-7316. 


Dated:  January  22, 1997. 

(FR  Doc.  97-2454  Filed  1-30-97;  8:45  am] 
■UJNQ  OOOf  4»«-«1-M 
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8(4Nnisslon  for  OMB  Review: 
Comment  Request 

agency:  Office  of  Admihistration,  HUD. 
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action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  3, 
1997. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this 
proposal.  Comments  must  be  received 
witliin  thirty  (30)  days  from  the  date  of 
this  Notice.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  should  be  sent  to: 
Joseph  F.  Lackey,  Jr.,  OMB  Desk  Officer. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  nimiber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


SUPPLEMENTARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information  (3)  the  OMB  approval 
number,  if  applicable;  (4)  &e 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
niunbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Avtitorttp.  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 


Dated:  January  22, 1997. 
DOTidS.CiM]r. 

Acting  Director,  Infonnatitm  Retounxa 
ManagBtnent  Policy  and  ManagBmmt 
Division. 

Nodce  ofSiibmiaBion  of  PropoMd 
Infimnation  Collection  to  OMB 

Title  of  Proposal:  Line  of  Qedit 
Control  SystemA^oice  Response  System 
(LOCCSAHS)  Payment  Vouchers 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0166 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-50080  will  be  used  by  grant 
recipients  to  request  funds  from  HUD 
through  the  LOCCSATIS.  Voice 
Activated  Payment  System.  The 
information  collected  on  the  form  will 
be  used  as  an  internal  control  measure 
to  ensure  the  lawful  and  appropriate 
disbursement  of  Federal  funds,  as  well 
as  to  provide  a  service  to  program 
recipients. 

Forai  Number  HUD-50080  Series 

Respondents:  State,  Local,  or  Tribal 
Government  and  Not-For  Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion  and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 


Burden 
hours 


HUD-50080  Series 


5312 


21.6 


.25 


28,691 


Total  Estimated  Burden  Hours: 

28,691. 
Status:  Reinstatement,  with  changes 
Contact:  Sarita  Bhandari,  HUD,  (202) 

708-1445  X4147;  Joseph  F.  Lackey.  Jr.. 

OMB,  (202)  395-7316. 

Dated:  January  22, 1997. 
(FR  Doc.  97-2455  Filed  1-30-97;  8:45  am] 
■LUNQ  COM  4t10-ei-H 

[Docket  No.  FR-4124-N-23] 

Federal  Property  Suitable  as  Faeilltiea 
to  Aaatet  the  Homeless 

AQENCY:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
tmutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnson,  room  7256,  Department 
of  Housing  and  Urban  Development, 


451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPI.EMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  siuplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Older  io 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  P.D.C). 


Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitabie/to  be  excess,  and 
unsmtable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management.  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  niunber.)  HHS 
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will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encoiuaged  to 
rarer  to  the  interim  rule  governing  this 
program,  24  GH  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  acctodance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Propoties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
pubUcation  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particiilar  properties  identihed  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresises:  Army:  Mr.  Derrick 
Mitchell,  CECPW-^T».  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  428- 
6083;  GSA:  Mr.  Brian  K.  Polly.  Assistant 
Commissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW, 
Washington,  DC  20405;  (202)  501-2059; 
Navy:  Mbr.  John  ).  Kane,  Deputy  Division 
Director,  Department  of  the  Navy,  Real 
Estate  C^wrations,  Naval  Facilities 
Engineering  Command,  Code  241  A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  Transportation: 
Mr.  Rugene  Spruill,  Deportment  of 
Transportation,  Acting  Director,  Space 
Management,  SVC-140,  Transportation 
Administrative  Service  Center,  400  7th 


Street,  SW.  Room  2310.  Washington.  DC 
20590;  (202)  366-4246;  (These  ara  not 
toll-free  numbera). 

Dated:  January  24, 1997. 

Jaoquie  M.  Lawing. 

Deputy  Assistant  Secretary  fm  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR01/31/B7 

SuhaUe/Available  Propotiei 

Buildings  (by  State) 

Virginia 

National  Weather  Service 

Route  3 

Volens  Co:  Halifax  VA 

Landholding  Agency:  GSA 

Property  Number  549710001 

Status:  Excess 

Comment:  1859  sq.  ft.  brick  veneer,  most 

recent  use— office  with  1.3  acres/paiking 

lot 
GSA  Number  4-C-VA-713. 

West  Viiginia 

Guthrie  Center  Property 

4860  Brenda  Lane 

Charleston  Co:  Kanauha  WV 

Landholding  Agency:  GSA 

Property  Number:  549640018 

Status:  Excess 

Comment:  18  frame  houses/one  cinder  block 

bldg.,  1200  sq.  ft.  each,  most  recent  use^ 

residential,  needs  repair 
GSA  Number  4-GR-WV-470. 

Unsuitable  Propeitiea 

Buildings  (by  State) 
Alabama 

5  Bldgs.,  Fort  Rucker 

«4a2.  501,  602.  4108,  4109 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number  219710091 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  24118.  Fort  Rucker 

Ft.  Rucker  Co:  Dale  AL  36362-5000 

Landholding  Agency:  Army 

Property  Number:  219710092 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Alaska 

Bldg.  4129 

Fort  Wain%vright 

Ft  Wainwright  Co:  Fairbanks  AK  99703- 

Landholding  Agency:  Army 

Property  Number:  219710090 

Status:  Unutilized 

Reason:  Floodway;  Secured  Area. 

California 

Bldg.  Nil 6 

Naval  Air  Weapons  Station 

San  Nicholas  Island 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number.  779710004 

Status:  Unutilized 

Reason:  Secured  Area. 

Colorado 

Bldg.  P-8010.  Fort  Carson 


Ft  Caraon  Co:  EI  Pa«>  00  80913-5023 
Landholding  Agency:  Army 
Property  Number  219710093 
Status:  Unutilized 
Reason:  Secured  Area. 

Georgia 

Bldg.  2209,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  30905- 

Landholding  Agency:  Army 

Property  Number  219710094 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  37504,  Fort  Gordon 

Ft  Gordon  Co:  Richmond  GA  3090S- 

Landholding  Agency:  Army 

Property  Number  219710095 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Hawaii 

Bldg.  318 

Naval  Air  Station,  Barbers  Point 

Honolulu  Co:  Honolulu  HI  96862- 

Landholding  Agency:  Navy 

Property  Number  779710002 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  1825 

Naval  Air  Station,  Barbers  Point 

Honolulu  Co:  Honolulu  HI  96862- 

Landholding  Agency:  Navy 

Property  Number  779710003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Illinois 

Bldg.  S-234 

Charles  Melvin  Price  Support  Center 

Granite  City  Co:  Madison  IL  62040-    . 

Landholding  Agency:  Aimy 

Property  Number  219710096 

Status:  Unutilized 

Reason:  Secured  Area. 

Kentucky 

Bam  Structure 
Hardingsbuig  Dr. 

Owensboro  Co:  Daviess  KY  42303- 
Landholding  Agency:  DOT 
Property  Number  879710001 
Status:  Unutilized 

Reason:  Floodway;  Secured  Area;  Extensive 
deterioration. 

Maine 

Reserve  Ctr.  Bldg.  &  5  acres 

Slager  Memorial  USAR  Center 

Union  Street 

Bangor  Co:  Penobscot  ME  04401-3011 

Landholding  Agency:  Army 

Property  Number  219710097 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Maintenance  Bldg. 

Slager  Memorial  USAR  Center 

Union  Street 

Bangor  Co:  Penobscot  ME  04401-3011 

Landholding  Agency:  Army 

Property  Number  219710098 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Maryland 

Bldg.  2101,  Police  Station 

Abmieen  Proving  &ound  Co:  HarfcHd  MD 

21005-5001 
Landholding  Agency:  Army 
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Property  Numbar:  219710009 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

NewYoric 

Bldg.  T-813 

Fort  Drum 

Ft  Drum  Co:  JeSmon  NY  13602- 

Landbolding  Agsncy:  Army 

Property  Number  219710113 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-1033 

Fort  Drum 

Ft  Drum  Co:  Jefierson  NY  13602- 

Landholding  Agency:  Aimy 

Property  Number  219710114 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-1034 

Fort  Drum 

Ft  Drum  Co:  JetEBrson  NY  13602- 

Landbolding  Agency:  Anny 

Property  Number  219710115 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-2239 

Fort  Drum 

Ft  Drum  Co:  Jefierson  NY  13602- 

Landholding  Agency:  Anny 

Property  Number  219710116 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  S-2S87 

Fort  Drum 

Ft  Drum  Co:  JeffiBrson  NY  13602- 

Landbolding  Agency:  Aimy 

Property  Number  219710117 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Nortb  Carolina 

Bldg.  3-1836 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Army 

Property  Number  219710100 

Status:  Unutilized 

Reeson:  Extensive  deterioration. 

Bldg.  A-3387 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Aimy 

Property  Number  219710101 

Sutus:  Unutilized 

Reeson:  Extensive  deterioration. 

Bldg.  A-4626 

Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 

Landholding  Agency:  Anny 

Property  Number  219710102 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

6BIdg8. 

Fort  Bragg 

#A4930,  A4931,  A4932,  A4933,  A4934. 

A4935 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Anny 
Property  Number  219710103 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  A4942.  A4943 
Fort  Bragg 
Ft  Bragg  Co:  Cumbnland  NC  28307- 


Landbolding  Agency:  Army 
Property  Number  219710104 
StatuK  Unutilized 
Reason:  Extensive  deterioration. 

6  Bldgs. 
Fort  Bragg 

f A5028,  A5030,  A9031.  A5032.  AS033. 

AS034 
Ft  Bran  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219710105 
Status:  Unutilizad 
Reason:  Extensive  deterioration. 
Bldg.  M-5047 
Fort  Bragg 

Ft  Bran  Co:  Cumberland  NC  28307- 
Landhoiding  Agency:  Aimy 
Propnty  Number  219710106 
Status:  Unutilizad 
Reason:  Extensive  detericntioa 
4  Bldgs. 
Fort  Bragg 

*A5230,  A5231.  A5232.  A5233 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landbolding  Agency:  Army 
Property  Number  219710107 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
4  Bldgs. 
Port  Bragg 

*A5430,  A5431.  A5432,  AS433 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Aimy 
Property  Number  219710108 
Status:  Unutilized 
Reason:  Extensive  deterioation. 
Bldg.  A5435 
Fort  Bragg 

Ft  Bragg  Co:  Cumberland  NC  28307- 
Landholding  Agency:  Army 
Property  Number  219710100 
Status:  Unutilizad 
Reason:  Extensive  deterioration. 
4  Bldgs. 
Fort  Bragg 

«A5628,  A5630,  A5631.  A5632 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landbolding  Agency:  Anny 
Property  Number  219710110 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

7  Bldgs. 
Fort  Bragg 

tA5728.  A5730.  A5731.  A5732,  A5733. 

A5734,  A5735 
Ft  Bragg  Co:  Cumberland  NC  28307- 
Landbolding  Agency:  Army 
Property  Number  219710111 
Status:  Unutilizad 
Reason:  Extensive  deterioration. 
Bldgs.  H-614S,  H-6346 
Fort  Bragg 

Ft  Bragg  Co:  Cumberiand  NC  28307- 
Landholding  Agency:  Aimy 
Property  Number  219710112 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldg.  IjCH-4021 
CampLeJeune 

Camp  Lejeune  NC  28542-0004 
Landholding  Agency:  Navy 
Property  Number  779710005 
Status:  Unutilizad 
Reason:  Secured  Area. 


Bldg.  LCH-4020 

Cai^Lefeuiie 

Camp  Lejeune  NC  28542-0004 

Landholding  Agency:  Navy 
Property  Nimiber  779710006     - 
Status:  Unutiliaad 
Raeson:  Secured  Area;  Extensive 
deterioration. 

Bldg.  LCH-4016 

Camp  Lejeune 

Camp  L^eune  NC  28542-0004 

Landholding  Agency:  Navy 
Property  Number  779710007 
Status:  Unutilized 
Reason:  Securad  Ana;  Bxtensiva 
deterioration. 

Bldg.  LCH-4003 

Camp  Lejeune 

Camp  L^euns  NC  28542-0004 

Landholding  Agenqr.  Nevy 
Property  Number  779710006 
Status:  Unutilized 
Reeson:  Secured  Aree:  Extensive 
deterioration. 

(FR  Doc  97-2456  Hied  1-30-07;  8:45  am] 
njJNQ  COM  • 


DEPARTMENT  OF  THE  ttlTERIOR 

Fish  and  WIMmo  Swvlct 

Praparation  of  a  Joint  Envlronmantal 
impact  StaiaiiiaiU  /Envlroninantai 
impact  Raport  for  Fadaral  and  Stala 
Aetfona  Aaaodalad  With  Funharfng 
tha  Purpoaaa  of  tha  Saptambar  28, 

1996,  Agraamant  Datwaan  tha  Unltad 
Stalaa,  8IMa  of  California,  and 
MAXXAM.  inc.  and  ita  Subaldtary. 
Padflc  Ijjmbar  Company 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  additional  hours  for 

participation  in  a  public  scoping 

meeting. 

summary:  As  specified  in  the  ofBcial 
Notice  of  Intent  (FR.  Vol.  61.  No.  250, 
p.  68285).  a  public  scoping  meeting  is 
scheduled  for  Wednesday,  February  5, 

1997,  Redwood  Acres  Fairgrounds, 
Franceschi  Hall,  3750  Harris  Street, 
Eureka.  California  from  1:00  pjn.  to  no 
later  than  4:00  p.m.,  and  from  6KX)  p.m. 
to  no  later  than  9:00  p.m.  This  notice 
announces  that  additional  hours  to 
participate  in  the  public  scoping 
meeting  have  been  scheduled  for  the 
same  date  and  location.  The  public 
scoping  meeting  will  now  be  held  from 
9  a.m.  to  no  later  than  11  a.m..  from  1 
p.m.  to  no  later  than  4  p.m.,  and  from 

6  p.m.  to  no  later  than  9  p.m. 
ADDRESSES:  Comments  regarding  the 
scope  of  the  EIS  should  be  addressed  to 
Mr.  Bruce  Halstead,  U.S.  Fish  and 
Wildlife  Service,  1125  16th  Street, 
Room  209,  Areata,  CA  95521-5582. 
Comments  should  be  received  on  or 
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before  February  18. 1997.  at  the  above 
address.  Written  comments  may  also  be 
sent  by  facsimile  to  (707)  822-8136. 
Comments  received  will  be  available  for 
public  inspection  by  appointment 
during  normal  business  hours  (8:00  ajn. 
to  5:00  pjn..  Monday  through  Friday)  at 
the  above  ofBce;  please  call  for  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Mackey,  U.S.  Fish  and  Wildlife 
Service,  Region  1. 911  N.E.  11th 
Avenue,  Portland,  Oregon,  Telephone: 
(503) 231-6241. 

Datad:  January  23, 1997. 
ThoiM  J.  Pwyar. 

Acting  Regiona]  Director,  Regfon  1.  U.S.  Fish 

and  Wildlife  Service. 

(FR  Doc  97-2295.Filed  1-30-97;  8:45  am] 

I  cow  4*ie-a»-p 


Bureau  of  Land  Managament 
piffr-O2O-1O2O-O0] 

Notica  of  Meeting 

AGENCY:  Bureau  of  Land  Management 

(BLM),  Montana,  Miles  Qty  District, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Miles  Qty  District 
Resource  Advisory  Council  will  have  a 
meeting  Wednesday,  February  26. 1997 
at  10:00  a.m.  Department  of  Agriculture 
Building  conference  room.  409  East 
Spring.  Terry,  Montana. 

Topics  of  discussion  at  the  meeting 
will  be  a  review  of  the  off-highway 
vehicle/block  management  plan 
docimient,  the  PILT  (payment-in-lieu-of- 
taxes)  program,  and  an  update  on  the 
land  exchange  program.  The  meeting  is 
expected  to  last  until  4:00  p.m. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
1:00  pjn.  The  public  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Council  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Sununary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Krause,  Public  Affairs 
Specialist,  Miles  Qty  District.  Ill 
Garryowen  Road.  Miles  Qty.  Montana 
59301 ,  telephone  (406)  232-4331 . 
SUPPLEMBTTARY  INFORMATION:  The 
purpose  of  the  Coimcil  is  to  advise  the 
Seoetary  of  the  Interior,  through  the 
BLM.  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 


member  Council  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  January  24, 1997. 
Todd  OiristBiisai, 
Acting  District  Manager. 
[FR  Doc  97-2355  Filed  1-30-97;  8:45  am] 
BMJJNa  CODE  43ie-0N-P 


Lower  Snake  River  District  Resource 
Advising  Coundi;  Meeting 

AGENCY:  Bureau  of  Land  Management — 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lower  Snake  River 
District  Resource  Advisory  Coimcil  will 
meet  in  Boise  to  discuss  a  variety  of 
district  and  regional  issues,  including 
use  of  public  land  recreation  trails  in 
the  Boise  Foothills,  status  of  the  U.S. 
Air  Force's  Enhanced  Training  in  Idaho 
Draft  Environmental  Impact  Statement, 
and  the  Draft  Owyhee  Re80im:e 
Management  Plan. 
DATES:  March  20, 1997.  The  meeting 
will  begin  at  9  a.m.  A  public  comment 
period  will  begin  at  9:30  a.m. 
ADDRESSES:  The  Lower  Snake  River 
District  Office  is  located  at  3948 
Development  Avenue.  Boise.  Idaho. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rose,  LoWer  Snake  River  District 
Office  (208-384-3393). 

Dated:  January  22, 1997. 
Barry  Rom, 

Public  Affairs  Specialist. 
(FR  Doc.  97-2361  Filed  1-30-97;  8:45  am] 

iaiMO  cooE  4«io-aa-p 

[CA-016-0a-143O-01;  «CACA  dSSSQ 

Noncompetitive  Sale  of  Public  Lands 
in  Ventura  County,  Califomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

The  following  public  land  is  being 
considered  for  sale  under  sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  USC  1716) 
at  not  less  than  fair  market  value. 

San  Bernardino  Meridian,  CalifiHtnia 

T.  4  N.,  R.  20  W.. 
Sec.  1  Lot  23. 
Containing  0.21  acre. 

SUPPLEMBfTARY  INFORMATION:  The 
Bureau  proposes  to  sell  the  surface  and 


subsuriace  estates  to  Mr.  Joseph  w. 
Aidlin.  an  adjacent  landowner.  The 
parcel  is  small,  isolated,  and  diffioilt  to 
manage.  Conveyance  of  the  available 
mineral  interests  will  occur 
simultaneously  with  the  conveyance  of 
the  surface  estate.  The  patent,  when 
issued,  will  contain  a  reservation  to  the 
United  States  for  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30. 1890.  26  Stat.  391.  (43 
U.S.C.  945).  This  parcel  will  be 
evaluated  in  accordance  with  the 
National  Environmental  Policy  Act. 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  above  pubUc 
lands  bom  appropriation  under  the 
public  land  laws  and  mining  laws.  The 
segregative  effect  will  end  upon 
issuance  of  patent  or  270  days  from  the 
date  of  publication,  whichever  occurs 
first.  An  independent  appraisal  will 
establish  the  fair  market  value  of  the 
land. 

DATES:  Comments  may  be  submitted  (in 
writing  only)  to  the  BLM  Area  Manager, 
3801  Pegasus  Drive,  Bakersfield, 
Cahfomia  93308.  Comments  must  be 
received  within  45  days  from  the 
publication  of  this  notice  in  the  Federal 
Register.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director,  who 
may  sustain,  vacate  or  modify  this  realty 
action  and  issue  a  final  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Vaughn,  Realty  Specialist,  (805) 
391-6125. 

Dated:  January  13. 1997. 
Stephen  Lanon, 
Acting  Area  Manager. 
[FR  Doc.  97-1827  Filed  l-30-«7;  8:45  am] 
BHJJNQ  CODE  431  e-40-P 


[ES-«60-1910-00-4442,  ES-048576;  Group 
158.  Minnesota] 

Notice  of  Rling  of  Plat  of  Survey; 
Minnesota 

The  plat  of  the  dependent  resiirvey  of 
portions  of  the  west  and  north 
boundaries,  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  sections  6,  7, 8, 9. 16  and  33. 
Township  145  North.  Range  38  West. 
Fifth  Principal  Meridian,  Minnesota, 
will  be  officially  filed  in  Eastern  States. 
Springfield,  Virginia  at  7:30  a.m..  on 
March  10. 1997. 

The  survey  was  requested  by  the 
Bureau  of  Indian  Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Sprii^eld.  Virginia  22153.  prior  to 
7:30  a.m..  March  10. 1997. 
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Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  January  23, 1997. 
Stapban  G.  Kopach, 
Chief  Cadastral  Surveyor. 
(FR  Doc.  97-^2309  Filed  1-30-97;  8:45  am] 
■UJN8  COM  Wit  OJ  r 

Minerals  Management  Serviee 

Agency  biformatlon  Collection 
ActivWes:  Submlttod  for  Office  of 
Management  and  Budget  Review; 
Comment  Request 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  reapproval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  Dennis  C.  Jones  at  303- 
231-3046.  Comments  and  suggestions 
on  the  requirement  should  be  made 
directly  to  the  Bineau  Clearance  Officer 
at  the  telephone  number  listed  below, 
and  to  the  0MB  Paperwork  Reduction 
Project  (1010-0095),  Washington,  DC 
20503,  telephone  202-395-7340. 

DATES:  Written  comments  shoiild  be 
received  on  or  before  March  3, 1997. 

Title:  Request  to  Exceed  Regulatory 
Allowance  Limitation. 

0MB  Approvo/ Number;  1010-0095. 

Abstract:  The  Minerals  Management 
Service  (MMS)  Royalty  Management 
Program  (RMP)  is  proposing  to  continue 
collecting  certain  information  from 
royalty  payors  on  Federal  or  Indian 
mineral  leases.  Under  certain 
circumstances  lessees  can  deduct,  from 
royalty  payments,  the  reasonable  actiial 
costs  of  transporting  the  royalty  portion 
of  produced  oil  and  gas  from  the  lease 
to  a  processing  or  sales  point  not  in  the 
inunediate  lease  area.  When  gas  is 
processed  for  the  recovery  of  gas  plant 
products,  lessees  may  claim  a 
processing  allowance.  Transportation 
and  processing  allowances  are  a  part  of 
the  product  valuation  process  which 
MMS  uses  to  determine  if  the  lessee  is 
reporting  and  paying  the  proper  royalty 
amount 

Bureau  Form  Numbers:  MMS-4393. 

Frequency.  As  requested  by  lessee. 

Description  of  Respondents:  Royalty 
payors  on  Federal  and  Indian  mineral 
leases. 

Estimated  Completion  Time:  .5  hours. 

Aimual  Responses:  75. 

Aimual  Burden  Hours:  37.5  hours. 


Bureau  Cfeomnoe  Officer:  Carol  A. 
deWitt .  (703)  787-1242. 

Dated:  December  6, 1996. 
Jaaaa  W.Shaw. 

Associate  Director  for  Royalty  hianagsment 
[FR  Doc  97-2457  Piled  1-30-97;  8:45  am] 
■UMQ  CODE  4eiMM-P 


Outer  Continental  Shelf ,  Central  Quif  Of 
Mexico,  on  and  Qas  Leaas  Sals  186— 
nnalNotlcsofSale 

1.  Authority.  This  Notice  is  published 
pursuant  to  the  Outer  Continental  Shelf 
(OCS)  Lands  Act  (43  U.S.C.  1331-1356. 
as  amended)  and  the  regulations  issued 
thereimder  (30  CFR  Part  256). 

2.  Filing  of  Bids. 

(a)  Filing  of  Bids.  Sealed  bids  will  be 
received  by  the  Regional  Director  (RD), 
Gulf  of  Mexico  Region,  Minerals 
Management  Service  (MMS),  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  .70123-2394.  Bids  may  be 
delivered  in  person  to  that  address 
during  normal  busiiiess  hoiuv  (8  a.m.  to 
4  p.m..  Central  Standard  Time  (cs.t.)) 
until  the  Bid  Submission  Deadline  at  10 
a.m.  Tuesday,  March  4, 1997. 
Hereinafter,  all  time»  dted  in  this 
Notice  refsr  to  cs.t.  unless  otherwise 
stated.  Bids  will  not  be  accepted  the  day 
of  Bid  Opening,  Wednesday.  March  5, 
1997.  Bids  received  by  the  RD  later  than 
the  time  and  date  specified  above  will 
be  returned  imopened  to  the  bidders. 
Bids  may  not  be  modified  or  withdrawn 
unless  written  modification  or  written 
withdrawal  request  is  received  by  the 
RD  prior  to  10  a.m.  Tuesday,  March  4, 
1997.  Bid  Opening  Time  will  be  9  a.m., 
Wednesday,  March  5. 1997.  at  the  Hyatt 
Regency  Hotel,  500  Poydras  Plaza,  New 
Orleans,  Louisiana.  All  bids  must  be 
submitted  and  wiU  be  considered  in 
accordance  with  applicable  regulations, 
including  30  CFR  Part  256.  The  list  of 
restricted  joint  bidders  which  applies  to 
this  sale  appeared  in  the  Federal 
Register  at  61  FR  54213.  published  on 
October  17, 1996. 

(b)  Natural  Disasters.  In  the  event  a 
natural  disaster  (such  as  widespread 
flooding)  or  other  occurrence  causes  the 
MMS  Gulf  of  Mexico  Regional  Office  to 
be  closed  on  Tuesday,  March  4, 1997, 
bids  will  be  accepted  until  9  a.m. 
Wednesday,  March  5. 1997.  at  the  site 
of  bid  opening  specified  above.  Under 
these  conditions,  bids  may  be  modified 
or  withdrawn  upon  written  notification 
up  until  9  a.m.  Wednesday,  March  5, 
1997.  Closure  of  the  office  may  be 
determined  by  calling  (504)  736-0557 
and  hearing  a  recorded  message  to  that 
effect. 

3.  Method  of  Bidding. 


(a)  Sulanission  of  Bids.  A  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Oil  and  Gas  Lease  Sale 
166,  not  to  be  opened  until  9  a.m.,  c.s.t. 
Wednesday,  March  5, 1997"  must  be 
submitted  for  each  tract  bid  upon.  The 
sealed  envelope  and  the  bid  would 
contain  the  following  information:  the 
company  name.  Gulf  of  Mexico 
Company  Number  (GOM  Company 
Numoer),  area  number  (e.g.,  LAI  for 
West  Cameron,  NH16-04  for  Mobile), 
area  name  (abbreviations  acceptable), 
and  the  block  number  of  the  tract  bid 
upon.  In  addition,  the  total  amount  bid 
to  be  considered  by  MMS  must  be  in 
Mdiole  dollar  amount.  Any  cent  amount 
above  the  whole  dollar  will  be  ignored 
by  MMS. 

Bidders  must  submit  with  each  bid  1/ 
5th  of  the  cash  bonus,  in  cash  or  by 
cashier's  check,  bank  draft,  or  certified 
check,  payable  to  the  order  of  the  U.S. 
Department  of  the  Interior — Minerals 
Muiagement  Service.  For  identification 
purposes,  the  following  information 
must  appear  on  the  check  or  draft: 
company  name,  GOM  Company 
Number,  and  the  area  and  block  bid  on 
(abbreviation  acceptable).  No  bid  for 
less  than  all  of  the  unleased  portion(s) 
of  a  block  will  be  considered. 

All  docxunents  must  be  executed  in 
conformance  with  signatory 
authorizations  on  file  in  the  MMS  Gulf 
of  Mexico  Regional  Office.  Partnerships 
also  need  to  submit  or  have  on  file  a  list 
of  signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  state  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percent  to  a 
maximum  of  five  decimal  places,  e.g.; 
33.33333  percent.  Other  documents  may 
be  required  of  bidders  under  30  CFR 
256.46.  Bidders  are  warned  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intknidation  of 
bidders. 

(b)  Submission  of  Statement(s) 
Regarding  Certain  Geophysical  Data. 
Each  company  submitting  a  bid,  or 
participating  as  a  joint  bidder  in  such  a 
bid,  shall  siibmit.  prior  to  the  Bid 
Submission  Deadline  specified  in 
paragraph  2  of  this  Notice,  a  statement 
or  statements  identiiying  any  processed 
or  reprocessed  pre  and  post  stack  depth 
migrated  geophysical  data  in  their 
possession  or  control  pertaining  to  each 
and  every  block  on  which  they  are 
participating  as  a  bidder.  The  existence, 
extent,  type  of  such  data,  and 
identification  of  specific  lines  or  3D 
surveys  must  be  clearly  stated.  In 
addition,  the  statement  shall  certify  that 
no  such  data  are  in  dieir  possession  for 
any  other  blocks  on  whidi  they 
participate  as  a  bidder.  The  statement 
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shall  be  submitted  in  an  envelope 
separate  from  those  containing  bids  and 
shall  be  clearly  marked:  an  example  of 
a  prefened  format  for  the  statement  and 
the  envelope  is  included  in  the 
docimient  titled  "Trial  Procedures  for 
Access  to  Certain  Geophysical  Data  in 
the  Gulf  of  Mexico"  (revised  January  19, 
1996).  Only  one  statement  per  bidder  is 
requhed  for  each  sale,  but  more  than 
one  may  be  submitted  if  desired, 
provided  that  all  tracts  bid  on  by  that 
company  are  covered  in  the  one  or  more 
statements. 

Paragraph  14(k),  Information  to 
Lessees,  contains  additional  information 
pertaining  to  geophysical  data. 

4.  Bidding,  Yearly  Rental,  and  Royalty 
Systems.  The  following  bidding,  yearly 
rental,  and  royalty  systems  apply  to  this 
sale: 

(a)  Bidding  Systems.  All  bids 
submitted  at  this  sale  must  provide  for 
a  cash  bonus  in  the  amoimt  of  $25.00  or 
more  per  acre  or  fraction  thereof. 

(b)  Yearly  Rental.  All  leases  awarded 
on  tracts  in  water  depths  of  200  meters 
and  greater  as  depicted  on  the  map 
"Royalty  Suspension  Areas  For  The 
Central  Gulf  Of  Mexico  (March  1996)" 
(i.e.,  tracts  in  any  of  the  three  royalty 
suspension  areas)  will  provide  for  a 
yearly  rental  payment  of  $7.50  per  acre 
or  fraction  thereof  until  initial 
production  is  obtained.  This  map  is 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  (see  paragraph  14(a)  of 
this  Notice). 

All  leases  awarded  on  other  tracts 
(i.e.,  those  in  water  depths  of  less  than 
200  meters)  will  provide  for  a  yearly 
rental  payment  of  $5.00  per  acre  at 
fraction  thereof  until  initial  production 
is  obtained. 

(c)  Royalty  Systems.  After  initial 
production  is  obtained,  leases  will 
provide  for  a  minimum  royalty  of  the 
amount  per  acre  or  fraction  thereof  a^ 
specified  as  the  yearly  rental  in 
paragraph  4(b)  above,  except  during 
periods  of  royalty  suspension  as 
discussed  in  paragraph  4(c)(3)  of  this 
Notice.  The  following  royalty  systems 
will  be  u«ed  in  this  sale: 

(1)  Leases  with  a  12V7-Percent 
Royalty.  This  royalty  rate  applies  to 
tracts  in  water  depths  of  400  metera  or 
greater,  this  area  is  shown  on  the 
Stipidations,  Lease  Terms,  and  Bidding 
Systems  Map  applicable  to  this  Notice 
(see  paragraph  13).  Leases  issued  on  the 
tracts  offered  in  this  area  will  have  a 
fixed  royalty  rate  of  12V!i  percent,  except 
during  periods  of  royalty  suspension 
(see  paragraph  4(c)(3)  of  this  Notice). 

(2)  Leases  with  a  IB'/s-Percent 
Royalty.  This  royalty  rate  applies  to 
tracts  in  water  depths  of  less  than  400 
meten  (see  aforementioned  map). 


Leases  issued  on  the  tracts  offered  in 
this  area  will  have  a  fixed  royalty  rate 
of  16%  percent,  except  during  periods 
of  royalty  suspension  for  leases  in  water 
depths  200  metera  at  greater  (see 
paragraph  4(c)(3)  of  this  Notice). 

(3)  Royalty  Suspension.  In  accordance 
with  Public  Law  104-58,  signed  by  the 
President  on  November  28, 1995,  MMS 
has  developed  procedures  providing  for 
the  suspension  of  royalty  payments  on 
production  from  eligible  leases  issued  as 
a  result  of  this  sale.  MMS  will  allow 
only  one  royalty  suspension  volume  per 
field  regardless  of  the  number  of  eligible 
leases  producing  the  field.  For  purposes 
of  this  paragraph,  an  eligible  lease  is  one 
that:  is  located  in  the  GuU  of  Mexico  in 
water  depths  200  meten  or  deeper,  lies 
wholly  west  of  87  degrees,  30  minutes 
West  longitude;  and  is  offered  subject  to 
a  royalty  suspension  volume  authorized 
by  statute. 

An  eligible  lease  bom  this  sale  may 
receive  a  royalty  suspension  volume 
only  if  it  is  in  a  field  where  no  cmrently 
active  lease  produced  oil  or  gas  (other 
than  test  production)  before  November 
28, 1995.  The  following  applies  only  to 
eligible  leases  in  fields  meeting  this 
condition. 

(i)  The  royalty  suspension  volimies 
are: 

— 17.5  million  barrels  of  oil  equivalent 

(mmboe)  in  200  to  400  metera  of    • 

water; 
— 52.5  nunboe  in  400  to  800  metera  of 

«rater;and 
— 87.5  mmboe  in  800  metera  of  water 

and  greater. 

A  map  titled  "Royalty  Suspension 
Areas  For  The  Central  Gulf  Of  Mexico 
(March  1996)"  depicting  blocks  in 
which  such  suspensions  may  apply  is 
currently  available  fit>m  the  MMS  Gulf 
of  Mexico  Regional  Office  (see 
paragraph  14(a)  of  this  Notice). 

(ii)  \^en  production  first  occun  bam 
any  of  the  eligible  leases  in  a  field  (not 
including  test  production),  MMS  will 
determine  the  royalty  suspension 
volume  applicable  to  eligible  lease(s)  in 
that  field.  The  determination  is  based  on 
the  royalty  suspension  volumes  and  the 
map  specified  in  paragraph  4(c)(3)(i) 
above. 

(iii)  If  a  new  field  consists  of  eligible 
leases  in  different  water  depth 
categories,  the  royalty  suspension 
voliune  associated  with  the  deepest 
eligible  lease  applies. 

(iv)  If  an  eligible  lease  is  the  only 
eligible  lease  in  a  field,  royalty  is  not 
owed  on  the  production  from  the  lease 
up  to  the  amount  of  the  applicable 
royalty  suspension  volume. 

(v)  if  a  field  consists  of  more  than  one 
eligible  lease,  payment  of  royalties  on 


the  eligible  leases'  initial  production  is 
suspended  imtil  their  cumulative 
production  equals  the  field's  established 
royalty  suspension  volume.  The  royalty 
suspension  volimie  for  each  eligible 
lease  is  equal  to  each  lease's  actual 
production  (or  production  allocated 
under  an  approved  unit  agreement) 
until  the  field's  established  royalty 
suspension  volume  is  reached. 

(vi)  If  an  eligible  lease  is  added  to  a 
field  that  has  an  established  royalty 
suspension  volume,  the  field's  royalty 
suspension  volume  will  not  change 
even  if  the  added  lease  is  in  deeper 
water.  The  additional  lease  may  receive 
a  royalty  suspension  volume  only  to  the 
extent  of  its  production  before  the 
cumulative  production  from  all  eligible 
leases  in  the  field  equals  the  field's 
previously  established  royalty 
suspension  volume. 

(vii)  If  MMS  reassigns  a  well  on  an 
eligible  lease  to  another  field,  the  past 
production  frY>m  that  well  will  count 
toward  the  royalty  stispension  volume, 
if  any,  specified  for  the  new  field  to 
whidi  it  is  assigned.  The  past 
producticm  will  not  be  coimted  toward 
the  suspension  volume,  if  any,  bom  the 
first  field. 

(viii)  An  eligible  lease  may  receive  a 
royalty  suspension  voliune  only  if  the 
entire  lease  is  west  of  87  degrees,  30 
minutes  West  longitude.  A  field  that  lies 
on  both  sides  of  this  meridian  will 
receive  a  royalty  suspension  volume 
only  for  those  eligible  leases  lying 
entirely  west  of  the  meridian. 

(ix)  An  eligible  lease  may  obtain  more 
than  one  royalty  suspension  volume.  If 
a  new  field  is  discovered  on  an  eligible 
lease  that  already  benefits  from  the 
royalty  suspension  volume  for  another 
field,  production  from  that  new  field 
receives  a  separate  royalty  suspension. 

(x)  A  lessee  must  measure  natural  gas 
production  subject  to  the  royalty 
suspension  voliune  as  follows:  5.62 
thousand  cubic  feet  of  natural  gas  equals 
one  barrel  of  oil  equivalent,  as  measured 
fidly  saturated  at  15.025  psi,  60  degrees 
F. 

(xi)  In  any  year  during  which  the 
arithmetic  average  of  the  closing  prices 
on  the  New  York  Mercantile  Exchange 
for  light  sweet  crude  oil  exceeds  $28.00 
per  barrel,  royalties  on  the  production  of 
oil  must  be  paid  at  the  lease  stipulated 
royalty  rate  (see  paragraphs  4(c)  (1)  and 
(2)  above),  and  production  during  such  . 
yeara  counts  toward  the  royalty 
suspension  volume. 

In  any  year  during  which  the 
arithmetic  average  of  the  closing  prices 
on  the  New  York  Mercantile  Exchange 
for  natival  gas  exceeds  $3.50  per  million 
British  thermal  units,  royalties  on  the 
production  of  natural  gas  must  be  paid 
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at  the  lease  stipulated  royalty  rate  (see 
paragraphs  4(c)  (1)  and  (2)  above),  and 
production  during  such  years  counts 
toward  the  royalty  suspension  volume. 

These  prices  for  oil  and  natiual  gas 
are  as  of  the  end  of  1994  and  must  be 
adjusted  for  subsequent  years  by  the 
percentage  by  which  the  implicit  price 
deflator  for  the  gross  domestic  product 
changed  during  the  preceding  calendar 
year. 

(?di)  A  royalty  suspension  will 
continue  until  the  end  of  the  month  in 
which  the  cumulative  production  from 
eligible  leases  in  the  field  reaches  the 
royalty  suspension  volume  for  the  field. 

Paragrapn  14(m),  Information  to 
Lessees,  contains  additional  information 
pertaining  to  royalty  suspension 
matters. 

5.  Equal  Opportunity.  The 
certification  required  by  41  CFR  60- 
1.7(b)  and  Executive  Order  No.  11246  of 
September  24, 1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13, 1967,  on  the  Compliance  Report 
Certification  Form,  Form  MMS-2033 
(June  1985),  and  the  Affirmative  Action 
Representation  Form,  Form  MMS-2032 
(Jtme  1985)  must  be  on  file  in  the  MMS 
Gulf  of  Mexico  Regional  Office  prior  to 
lease  award  (see  paragraph  14(e)). 

6.  Bid  Opening.  Bid  opening  will 
begin  at  the  bid  opening  time  stated  in 
paragraph  2.  The  opening  of  the  bids  is 
for  the  sole  purpose  of  publicly 
annoimdng  bids  receivlBd,  and  no  bicU 
will  be  accepted  or  rejected  at  that  time. 

7.  Deposit  of  Payment.  Any  cash, 
cashier's  checks,  certified  checks,  or 
bank  drafts  submitted  with  a  bid  may  be 
deposited  by  the  Government  in  an 
interest-bearing  account  in  the  U.S. 
Treasury  during  the  period  the  bids  are 
being  considered.  Such  a  deposit  does 
not  constitute  and  shall  not  be 
construed  as  acceptance  of  any  bid  on 
behalf  of  the  United  States. 

8.  Withdrawal  of  Tracts.  The  United 
States  reserves  the  right  to  withdraw 
any  tract  from  this  sale  prior  to  issuance 
of  a  written  acceptance  of  a  bid  for  the 
tract. 

9.  Acceptance,  Rejection,  or  Return  of  y 
Bids.  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  tract  will  be  awarded  to 
any  bidder,  unless: 

(a)  The  bidder  has  complied  with  all 
requirements  of  this  Notice  and 
applicable  regulations; 

(b)  The  bid  is  the  highest  legal  bid; 
and 

(c)  The  amoimt  of  the  bid  has  been 
determined  to  be  adequate  by  the 
authorized  officer. 

No  bonus  bid  will  be  considered  for 
acceptance  unless  it  provides  for  a  cash 


bonus  in  the  amount  of  $25.00  or  more 
per  acre  or  fraction  thereof.  Any  bid 
submitted  which  does  not  conform  to 
the  requirements  of  this  Notice,  the  OCS 
Lands  Act,  as  amended,  and  other 
apphcable  regulations  may  be  returned 
to  the  person  submitting  that  bid  by  the 
RD  and  not  considered  for  acceptance. 

To  ensure  that  the  Government 
receives  a  fair  return  for  the  conveyance 
of  lease  rights  for  this  sale,  the  MMS  has 
modified  its  two-phased  process  for  bid 
adequacy  determination.  The  MMS  will 
not  automatically  accept  legal  high  bids 
on  confirmed  and  wildcat  tracts  which 
receive  three  or  more  bids.  Such  tracts 
will  be  evaluated  in  accordance  with  the 
remaining  elements  of  the  MMS  bid 
adequacy  procedtues.  This  modification 
was  described  in  the  Federal  Register 
on  March  29, 1996  (61  FR  14162).  A 
copy  of  the  revised  bid  adequacy 
prooediues  ("Siunmary  of  F^ocedures 
for  Determining  Bid  Adequacy  at 
Offshore  Oil  and  Gas  Lease  Sales: 
Effective  April  1996,  with  Sale  157")  is 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  (see  paragraph  14(a)  of 
this  Notice). 

10.  Successful  Bidders.  The  following 
requirements  apply  to  successful 
bidders  in  this  sale: 

(a)  Lease  Issuance. 

Each  person  who  has  submitted  a  bid 
accepted  by  the  authorized  officer  will 
be  required  to  execute  copies  of  the 
lease  (Form  MMS-200S  (March  1986)  as 
amended),  pay  the  balance  of  the  cash 
bonus  bid  along  with  the  first  year's 
annual  rental  for  each  lease  issued,  by 
electronic  funds  transfer  in  accordance 
with  the  requirements  of  30  CFR 
218.155,  and  satisfy  the  bonding 
requirements  of  30  CFR  256,  Subpart  I, 
as  amended. 

Paragraphs  14(n)-end  (o),  Information 
to  Lessees,  contain  additional 
information  pertaining  to  this  matter. 

(b)  Certification  Regarding 
Nonprocurement  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions. 

Each  person  involved  as  a  bidder  in 
a  successful  high  bid  must  have  on  file, 
in  the  MMS  Gulf  of  Mexico  Regional 
Office  Adjudication  Unit,  a  currently 
vahd  certification  that  the  person  is  not 
excluded  from  participation  in  primary 
covered  transactions  under  Federal 
nonpnxnirement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  currently 
valid  until  new  or  revised  information 
apphcable  to  that  certification  becomes 
available.  In  the  event  of  new  or  revised 
apphcable  information,  a  subsequent 
certification  is  required  before  lease 
issuance  can  occur.  Persons  submitting 
such  certifications  should  review  the 


requirements  of  43  CF.R.,  Part  12, 
Subpart  D,  as  amended  in  the  Faibral 
VJt^atar  of  June  26, 1995.  at  60  FR 
33035. 

Copies  of  the  certification  form  are 
available  from  the  MMS  Gulf  of  Mexico 
Regional  Office  Public  Information  Unit 
See  Paragraph  14(a)  of  this  Notice  for 
directions  on  how  to  obtain  the  forms. 

11.  Leasing  Maps  and  Official 
Protraction  Diagrams.  Tracts  ofiCsred  for 
lease  may  be  located  on  the  following 
Leasing  Maps  or  Official  Protraction 
Diagrams  which  may  be  purchased  from 
the  MMS  Gulf  of  Mexico  Regional  Office 
PubUc  Information  Office  (see  paragraph 
14(a)): 

(a)  Outer  Continental  Shelf  (OCS)  - 
Leasing  Maps — L,oui8iana  Nos.  1 
through  12.  This  is  a  set  of  30  maps 
which  sells  for  $32. 

(b)  Outer  Continental  Shelf  Official 
Protraction  Diagrams.  These  diagrams 
sell  for  $2.00  each. 

NH  15-12    Ewing  Bank  (rev.  12/02/76). 
NH  16-4    Mobile  (rev.  02/23/93). 
NH  16-7    Viosca  Knoll  (rev.  12/02/76). 
NH  16-10    Mississippi  Canyon  (rev. 

05/01/96). 
NG  15-3    Green  Canyon  (rev.  12/02/ 

76). 
NG  15-6    Walker  Ridge  (rev.  12/02/76). 
NG15-9    (No  Name)  (rev.  04/27/89). 
NG  16-1    Atwater  Valley  (rev.  1 1/10/ 

83). 
NG16-4    Lund  (rev.  08/22/86). 
NG  16-7    (No  Name)  (rev.  04/27/89). 

12.  Description  of  the  Areas  Offered 
for  Bids. 

(a)  Acreage  of  blocks  is  shown  on 
l.aiimng  Maps  and  Official  Protraction 
Diagrams.  Some  of  these  blocks, 
however,  may  be  partially  leased,  or 
transected  by  administrative  lines  such 
as  the  Federal/State  jurisdictional  line. 
Information  on  the  unleased  portions  of 
such  blocks,  including  the  exact 
acreage,  is  included  in  the  following 
doounent  as  a  part  of  this  Notice  and  is 
currently  available  from  the  MMS  Gulf 
of  Mexico  Regional  Office  (see 
paragraph  14(a)):  Central  Gulf  of  Mexico 
Lease  Sale  166 — Final — Unleased  Spht 
Blocks  and  Unleased  Acreage  of  Blocks 
with  Ahquots  and  Irregular  Portions 
Under  Lease. 

(b)  Tracts  not  available  for  leasing: 
The  areas  offered  for  leasing  include  all 
those  blocks  shown  on  the  OCS  Leasing 
Maps  and  Official  Protraction  Diagrams 
listed  in  paragraph  11(a)  and  (b),  except 
for  those  blocks  or  partial  blocks  already 
under  lease  and  those  blocks  or  partial 
blocks  Usted  below.  A  Ust  of  Central 
Gulf  of  Mexico  tracts  ciirrently  under 
lease  is  included  in  the  Sale  Notice 
Package  available  from  the  MMS  Gulf  of 
Mexico  Regional  Office  (see  paragraph 
14(a)). 
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Although  (nirrently  unleased,  the 
following  tracts  are  cuirently  under 
appeal  and  therefore  unavailable  for 
leasing:  Main  Pass  Area,  South  and  East 
Addition,  Blocks  253  and  254. 

Although  currently  unleased,  the 
following  tracts  are  not  offered  in  this 
sale:  Mobile  Area.  Blocks  826  and  829. 

Nair  As  noted  in  the  Pinal  Notioet  of  Sales 
for  Sale  157  and  161,  tracts  or  pntions  of 
tracts  beyond  the  United  States  Exclusive 
Economic  Zone  are  offered  based  upon 
provisions  of  the  1982  Law  of  the  Sea 
Convention,  and  could  be  subject  to  a 
continental  shelf  delimitation  agreement 
between  the  United  States  and  Mexico. 

A  list  of  these  tracts  or  portions  of  tracts 
and  a  map  are  included  in  the  Sale  Notice 
Package  available  from  the  MMS  Gulf  of 
Mexico  Regional  Office  (see  paragraph  14(a)). 

13.  Lease  Terms  and  Stipulations. 

(a)  Leases  resulting  from  this  sale  will 
have  initial  terms  as  shown  on  the 
Stipulations,  Lease  Terms,  and  Bidding 
Systems  Map  applicable  to  this  Notice. 
Copies  of  the  map  and  lease  form  are 
available  from  the  MMS  Gulf  of  Mexico 
Resional  Office  (see  paragraph  14(a)). 

(b)  The  applicability  ofthe 
stipulations  which  foUow  is  as  shown 
on  the  map  dasciibed  in  paragraph  13(a) 
and  as  supplemented  by  references  in 
this  Notice. 

Stipulation  No.  1 — Topog^phic 
Features 

(This  stipulation  will  be  included  in 
leases  located  in  the  areas  so  indicated 
in  the  Biological  Stipulation  Map 
Package  associated  with  this  Notice 
which  is  available  from  the  Gulf  of 
Mexico  Regional  Office  (see  paragraph 
14(a)). 

The  banks  that  cause  this  stipulation 
to  be  applied  to  blocks  of  the  Central 
Gulf  are: 


NoactMly 

Bank  name 

zone 

X 

defined 
sobath 

teters) 

McGrail  Bank 

85 

Bouma  Bank 

85 

Razak  Bank  . . . 

85 

Sidnar  Barik 

85 

^ — ■  .* _  ^ — ■■ 

86 

Sack8ttB«*3  

85 

EwkiB  Bank 

85 

OiaphuB  Bank* 

85 

Paikar  Bank 

85 

Jafckiia  Bwk 

85 

Sweet  Bank  1  

85 

Bright  B«* 

85 

Gayer  Bank  3 „.,... 

85 

MacMai  B»ik3 

82 

AkJsnlce  Bank  .^ 

80 

Fiahnal  Bank^ 

76 

29  Falhom  Bwk 

64 

Sonniar  Bank 

56 

Only  pafagraph  (a)  of  the  stipulaten  ap- 


^Only  paragraphs  (a)  and  (b)  apply. 

'Western  QuH  of  Mexico  bank  with  a  por- 
tnn  of  its  "S-Miie  Zone"  in  the  Central  Quif  of 
Mexico. 

(a)  No  activity  including  structures, 
drilling  rigs,  pipelines,  or  anchoring 
will  be  allowed  within  the  listed  isobath 
("No  Activity  Zone"  as  shown  in  the 
aforementioned  Biological  Stipulation 
Map  Package)  of  the  banks  as  listed 
above. 

(b)  Operations  within  the  area  shown 
as  "1,000-Meter  Zone"  in  the 
aforementioned  Biological  Stipulation 
Map  Package  shall  be  restricted  by 
shunting  all  drill  cuttings  and  drilling 
fluids  to  the  bottom  through  a  downpipe 
that  terminates  an  appropriate  distance, 
but  no  more  than  10  metera,  6t>m  the 
bottom. 

(c)  Operations  within  the  area  shown 
as  "1-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  to  the 
bottom  through  a  downpipe  that 
terminates  an  appropriate  distance,  but 
no  more  than  10  meters,  &t>m  the 
bottom.  (Where  there  is  a  "1-Mile  Zone" 
designated,  the  "1,000-Meter  Zone"  in 
paragraph  (b)  is  not  designated.) 

(d)  Operations  within  the  area  shown 
as  "3-Mile  Zone"  in  the  aforementioned 
Biological  Stipulation  Map  Package 
shall  be  restricted  by  shunting  all  drill 
cuttings  and  drilling  fluids  from 
development  operations  to  the  bottom 
through  a  downpipe  that  terminates  an 
appropriate  distance,  but  no  more  than 
10  meters,  from  the  bottom. 

Stipulation  No.  2 — Live  Bottoms 

(To  be  included  only  on  leases  in  the 
foUovdng  blocks:  Main  Pass  Area,  South 
and  East  Addition,  Blocks  190, 194. 198, 
219-226,  244-266.  276-290;  Viosca 
Knoll.  Blocks  473-476,  521,  522,  564, 
565. 566, 609,  610. 654,  692-«98,  734. 
778.) 

For  the  purpose  of  this  stipulation, 
"live  bottom  areas"  are  defined  as 
seagrass  communities;  or  those  areas 
which  contain  biological  assemblages 
consisting  of  such  sessile  invertebrates 
as  sea  fans,  sea  whips,  hydroids, 
anemones,  ascidians.  sponges, 
bryozoans.  or  corals  living  upon  and 
attached  to  naturally  ocauring  hard  or 
rocky  formations  with  rough,  broken,  or 
smooth  topography;  or  areas  whose 
lithotope  favors  the  acctunulation  of 
turtles,  fishes,  and  other  fatina. 

Prior  to  any  drilling  activities  or  the 
constructian  (v  placement  of  any 
structure  for  exploration  or 
development  on  this  lease,  including, 
but  not  limited  to,  anchoring,  well 
drilling,  and  pipeline  and  platform 
placement,  the  lessee  will  submit  to  the 


Regional  Krector  (RD)  a  live  bottom 
survey  report  containing  a  bathymetry 
map  prepared  utilizing  remote  sensing 
techniques.  The  bathymetry  map  shall 
be  prepared  for  the  piupose  of 
determining  the  presence  or  absence  of 
live  bottoms  which  could  be  impacted 
by  the  proposed  activity.  This  map  shall 
encompass  such  an  area  of  the  seafloor 
where  surface  disttirbing  activities, 
including  anchorins,  may  occur. 
If  it  is  determined  that  the  live 
bottoms  might  be  adversely  impacted  by 
the  proposed  activity,  the  RD  will 
require  the  lessee  to  imdertake  any 
measure  deemed  economically, 
environmentally,  and  technically 
feasible  to  protect  the  pinnacle  area. 
These  measures  may  include,  but  are 
not  limited  to,  the  following: 

(a)  The  relocation  of  operations;  and 

(b)  The  monitoring  to  assess  the 
impact  of  the  activity  on  the  live 
bottoms. 

Stipulation  No.  3 — Military  Areas 

(This  stipulation  will  be  included  in 
leases  located  within  the  Warning  Areas 
and  Eglin  Water  Test  Areas  1  and  3.  as 
shown  on  the  map  described  in 
paragraph  13(a)). 

(a)  Hold  and  Save  Harmless. 

^A^ether  compensation  for  such 
damage  or  injiuy  might  be  due  under  a 
theory  of  strict  or  absolute  liabiUty  or 
otherwise,  the  lessee  assiunes  all  risks  of 
damage  or  injury  to  persons  or  property, 
which  occur  in,  on,  or  above  the  Outer 
Continental  Shelf  (OCS),  to  any  persons 
or  to  any  property  of  any  person  or 
persons  who  are  agents,  employees,  or 
invitees  ofthe  lessee,  its  agents, 
independent  contractors,  or 
subcontractors  doing  business  with  the 
lessee  in  connection  with  any  activities 
being  performed  by  the  lessee  in,  on,  or 
above  the  OCS,  if  such  injury  or  damage 
to  such  person  or  property  occurs  by 
reason  of  the  activities  of  any  agency  of 
the  United  States  Government,  its 
contractore  or  subcontractors,  or  any  of 
its  officen,  agents  or  employees,  being 
conducted  as  a  part  of,  or  in  connection 
with,  the  programs  and  activities  of  the 
command  headquarters  listed  in  the 
following  table. 

Notwithstanding  any  limitation  of  the 
lessee's  liability  in  Section  14  ofthe 
lease,  the  lessee  assumes  this  risk 
whether  such  injury  or  damage  is 
caused  in  whole  or  in  part  by  any  act 
or  omission,  regardless  of  negligence  or 
fault,  of  the  United  States,  its 
contractors  or  subcontractors,  or  any  of 
its  officen.  agents,  or  employees.  The 
lessee  further  agrees  to  indemnify  and 
save  harmless  the  United  States  against 
all  claims  for  loss,  damage,  or  injury 
sustained  by  the  lessee,  or  to  indemnify 


4704 


Faderal  Rseister  /  Vol.  fi2.  Nn.  21   /  Pridav.  Taniiarv  .^1     IQQ?  /  NntirAS 


Federal  Register  /  Vol.  62.  No.  21  /  Friday,  January  31.  1997  /  Notices 


4793 


and  save  hannless  the  United  States 
against  all  claims  for  loss,  damage,  or 
injury  sustained  by  the  agents, 
employees,  or  invitees  of  the  lessee,  its 
agents,  or  any  independent  contractors 
or  subcontractors  doing  business  with 
the  lessee  in  connection  with  the 
programs  and  activities  of  the 
aforementioned  military  installation, 
whether  the  same  be  caused  in  whole  or 
in  part  by  the  negligence  or  fault  of  the 
United  States,  its  contractors,  or 
subcontractors,  or  any  of  its  officers, 
agents,  or  employees  and  whether  such 
claims  might  be  sustained  under  a 
theory  of  strict  or  absolute  liability  or 
otherwise. 

(b)  Electromagnetic  Emissions. 
The  lessee  agrees  to  control  its  own 

electromagnetic  emissions  and  those  of 
its  agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  emanating  from 
individual  designated  defense  warning 
areas  in  accordance  with  requirements 
specified  by  the  commander  of  the 
command  headquarters  listed  in  the 
following  table  to  the  degree  necessary 
to  prevent  damage  to,  or  imacceptable 
interference  with,  Department  of 
Defense  flight,  testing,  or  operational 
activities,  conducted  within  individual 
designated  warning  areas.  Necessary 
monitoring  control,  and  coordination 
writh  the  lessee,  its  agents,  employees, 
invitees,  independent  contractors  or 
subcontractors,  will  be  effected  by  the 
commander  of  the  appropriate  onshore 
military  installation  conducting 
operations  in  the  particular  warning 
area;  provided,  however,  that  control  of 
such  electromagnetic  emissions  shall  in 
no  instance  prohibit  all  manner  of 
electromagnetic  commimication  during 
any  period  of  time  between  a  lessee,  its 
agents,  employees,  invitees, 
independent  contractors  or 
subcontractors  and  onshore  facilities. 

(c)  Operational. 

The  lessee,  when  operating  or  causing 
to  be  operated  on  its  behalf,  boat,  ship, 
or  aircraft  traffic  into  the  individual 
designated  warning  areas  shall  enter 
into  an  agreement  with  the  commander 
of  the  inmvidual  command 
headquarters  listed  in  the  following  list, 
upon  utilizing  an  individual  designated 
warning  area  prior  to  commencing  such 
traffic.  Such  an  agreement  will  provide 
for  positive  control  of  boats,  ships,  and 
airoaft  operating  into  the  warning  areas 
at  all  times. 

W-155A  and  B  (For  Agreement)— Chief, 
Naval  Air  Training,  Naval  Air  Station, 
Office  No.  206,  Crapus  Oiristi,  Texas 
78419-5100,  Telephone:  (512)  939- 
3862/2621 
W-15SA  and  B  (For  Operaticnial 
Control)— Fleet  Area  Control  & 


Surveillance  Facility  (FACSFAC), 
Operations,  Naval  Air  Station, 
Pensacola,  Florida  32508,  Telephone: 
(904)  452-2735/4671 

W-92^»4aval  Air  Station,  Air 
Operations  Department,  Air  Traffic 
Division/Code  52,  New  Orleans, 
Louisiana  70146-5000,  Telephone: 
(504) 393-3100/3101 

W-453— Air  National  Guard— CRTC/ 
ACTS,  Scheduling  Office,  4715  Hews 
Avenue  Building  1,  Gul^rt, 
Mississippi  39507,  Telephone:  (601) 
867-2432/2433 

Eglin  Water  Test  Areas  1  and  3 — ^Air 
Force  Development  Test  Center, 
Strategic  Plans  Division  AFDTC/DRP, 
101  West  "D"  Avenue,  Suite  125, 
Eglin  AFB,  Florida  32542-5495, 
Telephone:  (904)  882-3899/4188 
14.  Information  to  Lessees. 

(a)  Supplemental  Documents.  For 
copies  of  the  various  documents 
identified  as  available  from  the  MMS 
Gulf  of  Mexico  Regional  Office, 
prospective  bidders  should  contact  the 
Public  Information  Office,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394,  either  in  writing  or  by 
telephone  at  (504)  736-2519  or  (800) 
20O-GULF.  For  additional  information, 
contact  the  Regional  Supervisor  for 
Leasing  and  Environment  at  that 
address  or  by  telephone  at  (504)  736- 
2759. 

(b)  Navigation  Safety.  Operations  on 
some  of  the  blocks  offered  for  lease  may 
be  restricted  by  designation  of  fairways, 
precautionary  zones,  anchorages,  safety 
zones,  or  traffic  separation  schemes 
estabhshed  by  the  U.S.  Coast  Guard 
pursuant  to  the  Ports  and  Waterways 
Safety  Act  (33  U.S.C  1221  et  seq.),  as 
amended,  and  the  Deepwater  Port  Act 
(33  U.S.C.  1501-1524).  Bidders  are 
advised  to  review  U.S.  Coast  Guard 
regulations  (particularly  33  CFR  Part 
150,  Appendix  A;  see  also  59  FR  17480 
published  on  April  13, 1994)  regarding 
the  safety  zone  around  the  Louisiana 
Ofbhore  Oil  Port  (LOOP). 

U.S.  Army  Corps  of  Engineers  (COE) 
permits  are  required  for  construction  of 
any  artificial  islands,  installations,  and 
other  devices  permanently  or 
temporarily  attached  to  the  seabed 
located  on  the  OCS  in  accordance  with 
section  4(e)  of  the  OCS  Lands  Act,  as 
amended. 

For  additional  information, 
prospective  bidders  should  contact  Lt. 
Commander  Ken  Parris,  Assistant 
Marine  Port  Safety  Officer,  8th  Coast 
Guard  District,  Hale  Boggs  Federal 
Building,  New  Orleans,  Louisiana 
70130,  (504)  589-6901.  For  COE 
information,  prospective  bidders  should 


contact  Mr.  Ron  Ventola  CELMN-OD-S. 
Post  Office  Box  60267,  New  Orleans, 
Louisiana  70160-0267,  (504)  862-2255. 

(c)  Offshore  Pipelines.  Bidders  are 
advised  that  the  Department  of  the 
Interior  and  the  Department  of 
Transportation  have  entered  into  a 
Memorandimi  of  Understanding,  dated 
December  10, 1976,  concerning  the 
design,  installation,  operations, 
inspection,  and  maintenance  of  offshore 
pipelines.  Bidders  should  consuh  both 
Departments  for  regulations  applicable 
to  ofCshore  pipelines. 

(d)  8-Year  Leases.  Bidders  are  advised 
that  any  lease  issued  for  a  term  of  8 
years  will  be  canceled  shortly  after  the 
end  of  the  fifth  year,  following  notice 
pursuant  to  the  OCS  Lands  Act,  as 
amended,  if  within  the  initial  5-year 
period  of  the  lease,  the  drilling  of  an 
exploratory  well  has  not  been  initiated; 
or  if  initiated,  the  well  has  not  been 
drilled  in  conformance  with  the 
approved  exploration  plan  criteria;  or  if 
there  is  not  a  suspension  of  operations 
in  efiiect.  Furthermore,  a  rental  payment 
for  the  sixth  year  will  be  due  despite  the 
cancellation.  Bidders  are  referred  to  30 
CFR  256.37  and  the  MMS  Gulf  of 
Mexico  Regioiud  Office  Letter  to  Lessees 
and  Operators  of  February  13, 1995. 

(e)  Affirmative  Action.  Revision  of 
£)epartment  of  Labor  regulations  on 
affirmative  action  requirements  for 
Government  contractors  (including 
lessees)  has  been  deferred,  pending 
review  of  those  regulations  (see  Federal 
Register  of  August  25, 1981,  at  46  FR 
42865  and  42968).  Should  changes 
become  effective  at  any  time  before  the 
issuance  of  leases  resulting  from  this 
sale,  section  18  of  the  lease  form  (Form 
MMS-2005,  March  1986),  would  be 
deleted  from  leases  resulting  from  this 
sale.  In  addition,  existing  stocks  of  the 
affirmative  action  forms  described  in 
paragraph  5  of  this  Notice  contain 
language  that  would  be  superseded  by 
the  revised  regulations  at  41  CFR  60- 
1.5(a)(l]  and  60-1. 7(a)(1).  Submission  of 
Form  MMS-2032  (June  1985)  and  Form 
MMS-2033  (June  1985)  will  not 
invalidate  an  otherwise  acceptable  bid, 
and  the  revised  regulations' 
requirements  will  be  deemed  to  be  part 
of  the  existing  affirmative  action  forms. 

(f)  Ordnance  Disposal  Areas.  Bidders 
are  cautioned  as  to  the  existence  of  two 
inactive  ordnance  disposal  areas  in  the 
Mississippi  Canyon  area,  shown  on  the 
map  described  in  paragraph  13(a).  These 
areas  were  used  to  dispose  of  onhnance 
of  imknown  quantity  and  composition. 
Water  depths  range  from  approximately 
750  to  1325  meters.  Bottom  sediments 
in  both  areas  are  soft,  consisting  of  silty 
clays.  Exploration  and  development 
activities  in  these  areas  require 


4794 


Federal  Register  /  Vol.  62.  No.  21  /  Friday,  January  31,  1997  /  Notices 


ISS 


precautions  commensiirate  with  the 
potential  hazards. 

The  U.S.  Air  Force  has  released  an 
indeterminable  amount  of  imexploded 
ordnance  throughout  Eglin  Water  Test 
Areas  1  and  3.  llie  exact  location  of  the 
unexploded  ordnance  is  unknown,  and 
lessees  are  advised  that  all  lease  blocks 
included  in  this  sale  within  these  water 
test  areas  should  be  considered 
potentially  hazardous  to  drilling  and 
platform  and  pi{>eline  placement. 

(g)  Communications  Towers.  The 
Department  of  Defense,  U.S.  Air  Force, 
has  installed  seven  military 
commimications  towers  in  the 
Chandeleur/Mobile/Viosca  Knoll  area 
which  support  Air  Combat  Maneuvering 
Instrumentation  (ACMI).  This  project 
may  impose  certain  restrictions  on  oil 
and  gas  activities  in  that  area  since  no 
activity  can  take  place  within  500  feet 
of  a  tower  site,  and  unobstructed  lines 
of  sight  must  be  maintained  between 
towers.  The  seven  towers  are  located 
within  Mobile,  Blocks  769,  819,  and 
990;  Viosca  iCnoll,  Block  116; 
Chandeleur  Area,  Blocks  33  and  61;  and 
Chandeleur  Area,  East  Addition,  Block 
39.  Information  and  maps  of  the  specific 
locations  and  line  of  sight  crossings  for 
ACMI  towers  may  be  obtained  from  Mr. 
Wallace  Williams,  Minerals 
Management  Service,  (504)  736-2772. 

(h)  Archaeological  Resources.  Bidders 
are  referred  to  the  regulations  at  30  CFR 
250.26  (Archaeological  Reports  and 
Surveys).  MMS  Notice  to  Lessees  (NTL) 
91-02  (Outer  Continental  Shelf 
Archaeological  Resources  Requirements 
for  the  Gulf  of  Mexico  OCS  Region) 
published  in  the  Federal  Register  on 
December  20, 1991  (56  FR  66076) 
efiiective  February  17, 1992,  specifies 
remote  sensing  instrumentation  survey 
methodology,  linespacing.  and 
archaeological  report  writing 
requirements  for  lessees  and  operators 
in  the  Gulf  of  Mexico  Region. 

Three  additional  documents  are 
available  from  the  MMS  Gulf  of  Mexico 
Region  PubUc  Information  Office  (see 
paragraph  14(a)): 


"List  of  Lene  Blocks  Within  the  High- 
Probability  Area  for  Historic  Period 
Shi{nirrecks  on  the  OCS"  dated  January  30, 
1995  (including  an  Emta  Sheet  dated 
January  15. 1997).  This  list  supersedea  the 
list  promulgated  by  the  MMS  Letter  to 
Lasseet  (LTL)  of  November  30. 1990. 

"List  of  Lease  Blocks  Within  the  High- 
Probability  Area  for  Prehistoric 
Archaeological  Resources  on  the  OCS"  dated 
January  30, 1995. 

MMS  Gulf  of  Mexico  Regional  Office  Letter 
to  Lanaei  and  Operators  of  March  17, 1996. 
which  contains  a  list  of  lease  blocks  within 
the  High-Probability  Areas  for  both  Historic 
Period  Shipwrecks  and  Prehistoric 
Archaeological  Resources  on  the  OCS  that 


were  faimerly  "grandfathered"  but  which 
may  now  require  archaeological  surveys. 

(i)  Proposed  Artificial  Reefs/Rigs  to 
Reefs.  Bidders  are  advised  that  there  are 
OCS  artificial  reef  planning  areas  and 
reef  sites  for  the  Gulf  of  Mexico.  These 
are  generally  located  in  water  depths  of 
less  than  200  meters.  While  all  artificial 
reef  sites  require  a  permit  fiom  the  U.S. 
Army  Corps  of  Engineers,  the  Artificial 
Ree&  program  is  implemented  through 
State  sponsorship  through  the  following 
State  Coordinators: 
Alabama  Mr.  Steve  Heath.  (334)  968- 

7576 
Florida  Mr.  Jon  Dodrill,  (904)  922-4340 
Louisiana  Mr.  Rick  Kasprzak,  (504)  765- 

2375 
Mississippi  Mr.  Mike  Buchanan.  (601) 

385-5860 
Texas  Ms.  Jan  Culbertson,  (281)  474- 

1418 

For  more  information,  on  artificial 
reef  sites,  prospective  bidders  should 
contact  the  above  listed  State  Artificial 
Reef  Coordinators  for  their  areas  of 
interest. 

(j)  Proposed  Lightering  Zones.  Bidders 
are  advised  that  the  U.S.  Coast  Guard 
has  designated  certain  areas  of  the  Gulf 
of  Mexico  (60  FR  45006  of  August  29. 
1995),  as  lightering  zones  for  the  - 
purpose  of  permitting  single  hull  vessels 
to  off-load  oil  within  the  U.S.  Exclusive 
Economic  Zone.  Such  designation  may 
have  impUcations  for  oil  and  gas 
operations  in  the  areas.  Additional 
information  may  be  obtained  frt>m 
Lieutenant  Commander  Stephen  Kantz, 
Project  Manager,  Oil  Pollution  Act  (OPA 
90)  Staff,  at  (202)  267-6740. 

(k)  Statement  Regarding  Certain 
Geophysical  Data.  Pursuant  to  Sections 
18  and  26  of  the  OCS  Lands  Act.  as 
amended,  and  the  regulations  issued 
thereunder,  MMS  has  a  right  of  access 
to  certain  geophysical  data  and 
information  obtained  or  developed  as  a 
result  of  operations  on  the  OCS.  MMS 
is  sensitive  to  the  concerns  expressed  by 
industry  regarding  the  confidentiality  of 
individual  company  work  products  and 
client  lists  and  the  potential  burden  of 
responding  to  a  myriad  of  requests  from 
MMS  pertaining  to  the  existence  and 
availability  of  these  types  of  reprocessed 
geophysical  data.  To  resolve  the 
concerns  of  both  industry  and  MMS 
with  respect  to  such  cases,  MMS  has 
worked  with  industry  to  develop  the 
requirements  contained  within 
paragraph  3(b)  Method  of  Bidding 
above.  MMS  modified  the  previous 
procedure  to  require  that  bidders  who 
are  in  possession  of  the  requested  data, 
now  identify  the  specific  diata  by  line 
name  or  3D  phase.  This  has  helped 
MMS  in  identifying  time  data  that  may 


have  already  been  in  our  data  base  and 
at  the  same  time  not  imposed  undue 
burden  on  industry  by  re-requesting  it. 
MMS  is  currently  considering  further 
modifications  to  the  above  procedures 
that  would  aid  in  the  identification  of 
the  data  extent  and  at  the  same  time 
hasten  the  procurement  and 
reimbursement  processes  to  bidders 
who  furnish  MMS  with  data.  These 
changes  will  be  available  in  April  1997 
with  the  issuance  of  the  Proposed 
Notice  of  Sale  for  Western  Gulf  Sale 
168,  scheduled  for  August  1997.  All 
requirements  are  being  imposed  on  a 
trial  basis  to  determine  their 
effectiveness  and  are  subject  to  further 
modification  in  future  sales. 

The  details  of  this  requirement  are 
specified  in  the  document  "Trial 
Procedures  for  Access  to  Certain 
Geophysical  Data  in  the  Gulf  of  Mexico" 
(revised  January  19. 1996)  which  is 
available  upon  request  from  the  MMS 
Gulf  of  Mexico  Region  Public 
Information  Office  (see  paragraph  14(a)). 
In  brief,  these  requirements  include: 

(1)  In  the  pericxi  for  ninety  (90)  da)rs 
after  the  sale,  bidders  will  allow  MMS 
to  inspect  such  data  within  seven  (7) 
days  of  a  written  request  from  MMS, 
and  upon  further  written  request  will 
transmit  to  MMS,  within  ten  (10) 
working  days,  such  data.  After  this 
ninety  day  period,  a  response  time  of 
thirty  (30)  days  following  an  MMS 
written  request  will  be  considered 
adeouate. 

(2)  Successful  bidders  must  retain 
such  data  for  three  (3)  years  after  the 
sale,  and  unsuccessful  bidders  must 
retain  such  data  for  six  (6)  months  after 
the  sale,  for  possible  acquisition  by 
MMS. 

For  the  six  (6)  month  period  after  the 
sale,  based  on  a  review  of  the  allowable 
cost  of  data  reproduction  to  MMS  for 
three-dimensional  and  two-dimensional 
data  sets,  the  company  providing  the 
reprocessed  data  will  be  reimbuned  at 
a  rate  of  $480  per  block  or  part  thereof 
for  three-dimensional  data  and  $2  per 
line  mile  for  two-dimensional  data. 
Afterwards,  reimbursement  will  be 
subject  to  the  terms  and  conditions  of  30 
CFR  251.13(a). 

All  geophysical  data  and  information 
obtained  and  reviewed  by  MMS 
pursuant  to  these  procedures  shall  be 
held  in  the  strictest  confidence  and 
treated  as  proprietary  in  accordance 
with  the  applicable  terms  of  30  CFR 
251.14. 

For  additional  information,  contact 
the  MMS  Gulf  of  Mexico  Regional  Office 
of  Resource  Evaluation  at  (504)  736- 
2720. 

(1)  Information  about  Indicated 
Hydrocarbons.  Bidders  are  advised  that 
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MMS  makes  available,  about  3  months 
prior  to  a  lease  sale,  a  list  of  unleased 
tracts  having  well  boTes  with  indicated 
hydrocarbons.  Basic  infonnation 
relating  to  production,  well  bores,  and 
pay  range  rar  each  tract  is  included  in 
the  list  The  list  is  available  from  the 
MMS  Gulf  of  Mexico  R^on  Public 
Infonnation  Office  (see  paragraph  14(a)). 

(m)  Royalty  Relief.  The  Outer 
Continental  Shelf  (OCS)  Deep  Water 
Royalty  Relief  Act  authorizes  the 
Secretary  of  the  Interior  to  ofier  cotain 
deepwater  OCS  tracts  in  the  Central  and 
Western  Gulf  of  Mexico  for  lease  with 
suspension  of  royalties  for  a  voliune, 
value,  or  period  of  production  the 
Secretary  determines.  An  interim  rule 
was  published  in  the  Federal  Register 
(61  FR 12022;  March  25. 1996)  that 
specifies  the  royalty  suspension  terms 
under  which  the  Secretary  will  make 
tracts  available  for  this  sale.  Bidders  are 
advised  to  review  that  document  for 
additional  details  on  this  matter.  For 
further  information,  bidden  may 
contact  Walter  Cruickshank  of  the  MMS 
Offshore  Minerals  Analysis  Division  at 
(202)  206-3822. 

A  map  titled  "Royalty  Suspension 
Areas  For  The  Central  Gulf  Of  Mexico 
(March  1996)"  depicting  blocks  in 
which  such  suspensions  may  apply  is 
currently  available  from  the  MMS  Gulf 
of  Mexico  Regional  Office  (see 
paragraph  14(a)  of  this  Notice). 

The  publication  "OCS  Operations 
Field  Names  Master  List"  depicts 
currently  established  fields  in  the  Gulf 
of  Mexico.  This  document  is  updated 
monthly  and  reprinted  quarterly.  Copies 
may  be  obtained  from  the  MMS  Gulf  of 
Mradco  Regional  Office  (see  paragraph 
14(a)  of  this  Notice). 

(n)  Lease  Instnunent.  Bidden  are 
advised  that  the  lease  instrument  will 
include  royalty  relief  provisions 
(paragraph  4(c)(3)  of  this  Notice)  and  8- 
year  lease  cancellation  provisions 
(paragraph  14(d)  of  this  Notice)  where 
applicable.  Leases  will  continue  to  be 
issued  on  Form  MMS-2005  (March 
1986)  as  amended. 

(o)  Electronic  Funds  Transfer.  Bidden 
are  advised  that  the  %ths  and  first  year 
rental  EFT  instructions  for  lease  payoff 
have  been  revised  and  updated  by  MMS  - 
Rojralty  Management.  Companies  may 
now  use  either  the  Fedwire  Deposit 
System  or  the  Automated  Clearing 
House  (overnight  payments).  See 
paragraph  10(a)  of  this  Notice. 

[pj Deepvrater  Operations  Plans. 
Bidden  are  advised  that  MMS  Notice  to 
Lessees  (NTL)  96-4N,  which  became 
effective  on  August  19, 1996,  requires 
that  a  Deepwater  Operations  Plan  be 
submitted  for  all  deepwater 
development  projects  (water  depths 


greater  than  304.8  meten  (1,000  feet)) 
and  for  aU  projects  utilizing  subsea 
production  technology;  projects  using 
conventional  fixed-leg  projects  are 
exempted  from  this  requirement  Copies 
of  the  NTL  may  be  obtained  from  the 
MMS  Gulf  of  Mexico  Regional  Office 
(see  paragraph  14(a)  of  this  Notice). 
Cynthia  Qnaitmuii, 
Dinctor.  Minerals  ManagBment  Smvice. 

Approved:  January  24, 1997. 
SyhdaV.Baca. 

Deputy  Assistant  Seaetaiy.  Land  and 
Minerals  Managsment 

[FR  Doc  97-2334  Filed  1-30-97;  8:45  am] 


OulM' ConflnwiM  SiMif,  Cwitral  Quif  Of 
Mwdeo;  Notlo«  of  LMting  SyslMiis, 
Sal*  166 

Section  8(a)(8)  (43  U.S.C  1337(a)(8)) 
of  the  Outer  Continental  Shelf  Lands 
Act  (OCSLA)  requires  that,  at  least  30 
days  before  any  lease  sale,  a  Notice  be 
submitted  to  the  Congress  and 
published  in  the  Federal  Sinister 

1.  identifying  the  bidding  systems  to 
be  used  and  the  reasons  for  such  use; 
and 

2.  designating  the  tracts  to  be  offered 
under  each  bidding  syston  and  the 
reasons  for  such  designation. 

This  Notice  is  pubUshed  piusiiant  to 
these  requirements. 

1.  Bidding  systems  to  be  used.  In  the 
Outer  Continental  Shelf  (OCS)  Sale  166. 
blocks  will  be  offered  under  the 
following  two  bidding  systems  as 
authorized  by  section  8(a)(1)  (43  U.S.C 
1337(a)(1)),  as  amended:  (a)  Bonus 
bidding  with  a  fixed  16%-percent 
royalty  on  all  unleased  blocks  in  less 
than  200  meten  of  water,  and  (b)(i) 
bonus  bidding  with  a  fixed  16%-percent 
royalty  on  all  imleaaed  blocks  in  200 
meten  of  water  or  more,  with  a  royalty 
suspension  volume  of  up  to  17.5  million 
barrels  of  oil  equivalent  on  all  unleased 
blocks  in  200  to  400  meten  of  water;  (ii) 
bonus  bidding  with  a  fixed  12V2-percent 
royalty  on  all  unleased  blocks  in  400  to 
800  meten  of  water  with  a  royalty 
suspension  volume  of  up  to  52.5  million 
barrels  of  oil  equivalent;  and  (iii)  bonus 
bidding  with  a  fixed  12Mf  percent 
royalty  on  all  unleased  blocks  in  water 
depths  of  800  meten  or  more  with  a 
royalty  suspension  volume  of  up  to  87.5 
million  barrels  of  oil  equivalent 

Forbidding  systems  (b)(i),  (ii),  and 
(iii),  the  royalty  suspension  allocation 
rules  are  described  in  the  Interim  Rule 
(30  CFR  Part  260)  addressing  royalty 
relief  for  new  leases  that  was  published 
in  the  Federal  Regiatar  on  March  25, 
1996  (61  FR  12022). 


a.  Bonus  Bidding  with  a  IB'/s-Percmi 
Royalty.  This  system  is  authorized  by 
section  (8)(a)(l)(A)  of  the  OCSLA.  This 
system  has  been  used  extensively  since 
the  passage  of  the  OCSLA  in  1953  and 
imposes  greater  risks  on  the  lessee  than 
systems  with  higher  contingency 
pajrments  but  may  yield  more  re«vards 
if  a  commercial  field  is  discovered.  The 
relatively  high  front-end  bonus 
pa3rments  may  encourage  rapid 
exploration. 

b.  (i)  Bontu  Bidding  with  a  16'/a- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (17.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)  (H)  of  the 
OCSLA,  and  amended.  This  system 
complies  with  Sec.  304  of  the  Outer 
Continental  Shelf  Deep  Water  Royalty 
Relief  Act  (DWRRA).  An  incentive  for 
development  and  production  in  water 
depths  of  200  to  400  meten  is  provided 
through  allocating  royalty  suspension 
volumes  of  17.5  million  barrels  of  <A1 
equivalent  to  eligible  fields. 

b.(ii)  Bonus  Bidding  with  a  12Va- 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (52.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  It  has  been  chosen 
for  blocks  in  water  depths  of  400  to  800 
meten  proposed  for  the  Central  Gulf  of 
Mexico  (Sfde  166)  to  comply  with  Sec. 
304  of  the  DWRRA.  The  12V2-percent 
royalty  rate  is  used  in  deeper  water 
because  these  blocks  are  expected  to 
require  substantially  higher  exploration, 
development,  and  production  costs,  as 
well  as  longer  times  before  initial 
production,  in  comparison  to  shallow- 
water  blocks.  The  use  of  royalty 
suspension  volume  of  52.5  million 
barrels  of  oil  equivalent  for  eligible 
fields  provides  an  incentive  for 
development  and  production 
appropriate  for  this  water  depth 
category. 

b.  (iii)  Bonus  Bidding  with  a  12V3' 
Percent  Royalty  and  a  Royalty 
Suspension  Volume  (87.5  million 
barrels  of  oil  equivalent).  This  system  is 
authorized  by  section  (8)(a)(l)(H)  of  the 
OCSLA,  as  amended.  It  has  been  chosen 
for  blocks  in  water  depths  of  800  meten 
or  more  proposed  for  the  Central  Gulf  of 
Mexico  (Sale  166)  to  comply  with  Sec. 
304  of  the  DWRRA.  The  use  of  a  royalty 
suspension  volume  of  87.5  million 
barrels  of  oil  equivalent  for  eligible 
fields  provides  an  incentive  for 
development  and  production 
appropriate  for  these  deep-water  depths. 

2.  Designation  of  Blocks.  The 
selection  of  blocks  to  be  offered  under 
the  four  systems  was  based  on  the 
following  fecton: 
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a.  Royalty  rates  on  adjacent, 
previously  leased  tracts  were  considered 
to  enhance  orderly  development  of  each 
field. 

b.  Blocks  in  deep  water  were  selected 
for  the  12^/^percent  royalty  system 
based  on  the  favorable  performance  of 
this  system  in  these  hi^-cost  areas  in 
past  sales. 

c.  The  royalty  suspension  volumes 
were  based  on  the  water  depth  specific 
volumes  mandated  by  the  DWRRA. 

The  specific  blocks  to  be  offered 
under  each  system  are  shown  on  the 
"Stipulations,  Lease  Terms,  and  Bidding 
Systems"  and  "Royalty  Suspension 
Areas  for  the  Central  Gulf  of  Mexico" 
maps  for  Central  Gulf  of  Mexico  Lease 
Sale  166.  These  maps  are  available  from 
the  Public  Information  Unit,  Minerals 
Management  Service,  1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394. 

Dated:  January  24. 1997. 
Cynthia  Quartermaii, 
Director,  Minerals  Management  Service. 

Approvsd: 
Syhria  V.  Baca. 

Deputy  Assistant  Secretary,  Land  and 
MUieivls  Management. 
(FR  Doc  97-2458  Filed  1-30-97;  8:45  am] 


BufMu  of  Radamation 

Proposed  Policy  and  Diraclfvaa  and 
Standards  for  ConcMsions 
ManaQsmsnt 

AQENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  availabihty  on  the 

Proposed  Policy  and  Directives  and 

Standards  for  Concessions  Management. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  has  prepared  proposed 
Policy  and  Directives  and  Standards  for 
Concessions  Management.  Concessions 
are  those  commercial  services  and 
faciUties  that  serve  the  public's 
recreation  demands.  The  basic  piupose 
of  the  ccmcessions  policy  is  to  provide 
principles,  objectives,  and  direction  for 
developing  concessions  contracts.  The 
concessions  policy  is  concerned  with 
good  business  practices,  providing  an 
equitable  return  to  the  Government,  and 
protecting  the  interests  of  the  public 
while  providing  facilities  that  are  safe, 
sanitary,  and  reasonably  priced.  This 
poUcy  affects  new  concessions 
agreements  and  future  sales  and 
transfers  that  are  administered  both 
directly  by  Reclamation  and  by  its  non- 
Federal  partners.  This  proposed  poUcy 
will  not  change  the  terms  of  existing 
concessions  contracts,  but  will  be 


applied  to  new  concessions  contracts- 
and  new  sales  and  transfers  of 
concessions  contracts.  Reclamation  is 
inviting  comments  from  the  public  on 
the  proposed  Policy  and  Directives  and 
Standards. 

DATES:  Written  comments  on  these 
proposed  Policy  and  Directives  and 
Standards  must  be  received  by  May  1. 
1997. 

To  assist  the  public  in  better 
understanding  the  proposed  Policy  and 
IDirectives  and  Standards,  Reclamation 
will  conduct  eight  public  meetings 
between  February  25  and  March  19, 
1997,  at  the  dates,  times,  and  specific 
locations  indicated  under  the  caption 
ADDRESSES.  These  informational 
meetings  will  include  a  presentation, 
followed  by  questions  and  answers. 
Public  comments  will  not  be  formally 
recorded  at  these  meetings. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Bureau  of  Reclamation, 
Attention:  Mr.  Vernon  Lovejoy,  Program 
Analysis  Office  (I>-5300).  PO  Box 
25007,  Denver,  CO  80225-0007. 

Requests  for  copies,  including  braille 
and  large  print,  can  be  obtained  by 
writing  or  calling  the  Public 
Involvement  Group,  Bureau  of 
Reclamation,  Reclamation  Service 
Center,  PO  Box  25007,  Denver,  CO 
80225-0007;  telephone:  (303)  236-2722, 
extension  322.  Standard  copies  can  also 
be  obtained  from  any  of  the  Reclamation 
personnel  listed  under  the  caption  FOR 
FURTHER  INFORMATION. 

Public  meetings  will  be  held: 

•  February  25,  1997,  7:00  p.m.  to  9:00 
p.m..  Holiday  Inn,  5500  Midland  Road, 
Billings,  MT  59101. 

•  February  26, 1997,  7:00  p.m.  to  9:00 
p.m.,  Sheraton  Denver  West  Hotel  and 
Convention  Center,  360  Union 
Boulevard.  Lakewood.  CO  80228. 

•  March  4, 1997,  7:00  p.m.  to  9:00 
p.m.,  The  Granite  Bay  Club  House.  7806 
Folsom-Aubum  Road.  Folsom.  CA 
95630. 

•  March  6, 1997,  7:00  p.m.  to  9:00 
p.m..  Holiday  Inn  Select,  Fairfield/Napa 
Valley,  1350  Holiday  Lane.  Fairfield,  CA 
94533. 

•  March  11, 1997.  7:00  p.m.  to  9:00 
p.m..  VA  Medical  Center.  500  FoothiU 
Drive,  Bldg.  No.  9  (Theater).  Salt  Lake 
City.  UT  84148. 

•  March  12, 1997,  7:00  p.m.  to  9:00 
p.m..  Red  Lion  (Downtowner),  1800 
Fairview  Avenue,  Boise,  ID  83702. 

•  March  18. 1997,  7:00  p.m.  to  9:00 
p.m.,  Holiday  Inn,  Phoenix  Corporate 
Center,  2532  West  Peoria  Avenue. 
Phoenix,  AZ  85029. 

•  March  19, 1997,  7:00  p.m.  to  9:00 
p.m..  Cashman  Field  Center,  Room  204. 
850  North  Las  Vegas  Blvd.,  Las  Vegas, 
NV  89101. 


•  Copies  are  available  for  inspection 
at  the  following  Reclamation  offices  as 
of  the  date  of  this  Federal  Register 
notice: 

•  Office  of  the  Commissioner.  Bureau 
of  Reclamation,  Room  7612, 1849  C 
Street.  NW.  Washington  DC  20240. 

•  Reclamation  Service  Center.  Bureau 
of  Reclamation.  Library.  Room  167. 
Building  67,  Denver  Federal  Center. 
Denver,  CO  80225. 

•  Pacific  Northwest  Regional  Office. 
Bureau  of  Reclamation,  Room  214. 1150 
North  Curtis  Road.  Boise  ID  83706. 

•  Snake  River  Area  Office- West. 
Bureau  of  Reclamation.  214  Broadway 
Avenue.  Boise.  ID  83702. 

•  Upper  Columbia  Area  Office. 
Bureau  of  Reclamation,  1917  Marsh 
Road,  Yakima.  WA  98907. 

•  Lower  Columbia  Area  Office. 
Bureau  of  Reclamation.  825  NE 
Multnomah.  Suite  1110.  Portland.  OR 
97232-2135. 

•  Grand  Coulee  Power  Office,  Grand 
Coulee  Dam,  Grand  Coulee,  WA  99133. 

•  Snake  River  Area  Office-East, 
Bureau  of  Reclamation,  1359  Hansen 
Avenue,  Burly.  ID  83318. 

•  Mid-Pacific  Regional  Office,  Bureau 
of  Reclamation,  Library.  Room  W-1522. 
2800  Cottage  Way.  Sacramento.  CA 
95825. 

•  Central  California  Area  Office, 
Bureau  of  Reclamation,  7794  Folsom 
Dam  Road,  Folsom.  CA  95630. 

•  South-Central  California  Area 
Office,  Biu«au  of  Reclamation,  2666 
North  Grove  Industrial  Drive.  Suite  106, 
Fresno,  CA  93727. 

•  Central  Valley  Operations  Office. 
3310  El  Camino  Avenue.  Suite  300. 
Sacramento,  CA  95821. 

•  Northern  California  Area  Office. 
Bureau  of  Reclamation,  16349  Shasta 
Dam  Boulevard,  Shasta  Lake,  CA  96019. 

•  Klamath  Basin  Area  Office,  Bureau 
of  Reclamation,  6600  Washburn  Way, 
Klamath  Falls.  OR  97603. 

•  Lahontan  Basin  Area  Office,  Bureau 
of  Reclamation,  705  North  Plaza  Street, 
Carson  Qty,  NV  89701. 

•  Lower  Colorado  Regional  Office, 
Bureau  of  Reclamation,  Library.  Room 
M117.  Nevada  Highway  and  Park  Street. 
Boulder  Qty.  NV  89005. 

•  Phoenix  Area  Office.  Bureau  of 
Reclamation,  1088  North  19th  Avenue. 
Phoenix.  AZ  85029. 

•  Lower  Colorado  Dams  Facilities 
Office.  Bureau  of  Reclamation.  Highway 
93.  Hoover  Dam.  Boulder  Qty,  NV 
89005. 

•  Southern  California  Area  Office, 
Bureau  of  Reclamation.  27710  Jefferson 
Avenue.  Suite  201,  Temecula,  CA 
92590. 

•  Yuma  Area  Office,  Bureau  of 
Reclamation,  7301  Calle  Ague  Salada, 
Yuma.  AZ  85364. 
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•  Upper  Colorado  Regional  Office, 
Bureau  of  Reclamation,  Library,  Room 
7101, 125  South  State  Street,  Salt  Lake 
aty,  UT  84138. 

•  Albuquerque  Area  Office,  Bureau  of 
Reclamation,  505  Marquette  NW,  Suite 
1313,  Albuquerque,  NM  87102. 

•  Western  Colorado  Area  Office. 
Bureau  of  Reclamation,  2764  Compass 
Drive,  Grand  Junction,  CO  81506. 

•  Provo  Area  Office,  Bureau  of 
Reclamation,  302  East  1860  South, 
Provo,  UT  84606. 

•  Farmington  Construction  Office, 
300  West  Arlington,  Suite  50. 
Farmington,  ^4M  87401-8442. 

•  Power  Office,  Colorado  River 
Storage  Project,  125  South  State  Street, 
Room  6107.  Salt  Lake  Qty,  UT  84138- 
1102. 

•  Great  Plains  Regional  Office, 
Bureau  of  Reclamation,  Library,  Room 
2037,  Federal  Office  Building.  316 
North  26th  Street,  Billings,  MT  59101. 

•  Dakotas  Area  Office.  Bureau  of 
Reclamation,  304  East  Broadway 
Avenue,  Bismarck,  ND  58501. 

•  Eastern  Colorado  Area  Office. 
Bureau  of  Reclamation,  11056  West 
County  Road  18E.  Loveland,  CO  80537. 

•  Montana  Area  Office,  Bureau  of 
Reclamation,  2900  Fourth  Avenue 
North,  Billings,  MT  59101. 

•  Nebraska-Kansas  Area  Office, 
Bureau  of  Reclamation,  Federal 
Building,  203  West  2nd  Street,  Grand 
Island,  NE  68801. 

•  Oklahoma-Texas  Area  Office, 
Bureau  of  Reclamation,  Federal 
Building,  300  East  8th  Street,  Room  801. 
Austin.  TX  78701-3225. 

•  Wyoming  Area  Office,  Bureau  of 
Reclamation,  705  Pendell  Boulevard, 
Mills.  WY  82644. 

FOR  FURTHER  mFORMATION  CONTACT: 
Please  contact  the  person  nearest  you. 

•  Bureau  of  Reclamation:  Attention: 
Mr.  Vernon  Lovejoy.  Program  Analysis 
Office  (D-5300).  PO  Box  25007,  Denver. 
CO  80225-0007;  telephone:  (303)  236- 
1061.  extension  322. 

•  Pacific  Northwest  Region: 
Attention:  Mr.  Jim  Budolfson,  SRA- 
6100.  Snake  River  Area  Office-West,  214 
Broadway  Avenue.  Boise,  ID  83702; 
telephcme  number  (208)  334-1466. 

•  Mid-Pacific  Region:  Attention:  Mr. 
Jack  Mellor.  CC-400.  Central  California 
Area  Office,  7794  Folsom  Dam  Road, 
Folsom,  CA  95630-1799;  telephone 
number  (916)  989-7262. 

•  Lower  Colorado  Region:  Attention: 
Mr.  Robert  Michaels,  PXAO-6000, 
Phoenix  Area  Office,  PO  Box  9980, 
Phoenix,  AZ  85068-0980;  telephone 
number:  (602)  395-5674. 

•  Upper  Colorado  Region:  Attention: 
Mr.  Dairall  Welch,  UC-334,  Upper 


Colorado  Regional  Office,  125  South 
State  Street,  Salt  Lake  Qty,  UT  84138- 
1102;  telephone  number  (801)  524- 
3765. 

•  Great  P/oins  i?fl!gion:  Attention:  Mr. 
Kenneth  Randolph,  WY-400,  Wyoming 
Area  Office,  PO  Box  1630,  Mills,  WY 
82644-1630;  telephone  numbor:  (307) 
261-5676. 

•  IVoshington  DC.  O^cc:  Attention: 
Mr.  Bruce  Brown,  Attention:  W-5000, 
Commissioner's  Office,  1849  C  Street. 
NW.  Main  Interior  Building.  Room 
7060-MIB.  Washington  DC.  20240-0001; 
telephone  number  (202)  208-5204. 
SUPPLEMENTARY  INFORMATION:  Copies  of 

the  proposed  Policy  and  Directives  and 
Standards  will  be  mailed  to: 

•  Everyone  on  Reclamation's  current 
mailing  list  for  this  proposed  PoUcy  and 
Directives  and  Standards; 

•  Those  who  received  a  copy  of  the 
Interim  Policy  and  Directives  and 
Standards; 

•  Anyone  who  submitted  comments 
on  the  Interim  Policy  and  Directives  and 
Standards;  and 

•  Others  that  Reclamation  expects  to 
have  a  specific  interest  in  concessions 
management. 

HANOtCAPPED  INFORMATKM:  All  meeting 
locations  are  accessible  to  persons  wiUi 
disabilities.  Individuals  in  need  of 
special  assistance  or  with  disabilities 
such  as  hearing  impairments  may  make 
arrangements  by  cdling  the  PubUc 
Involvement  Group,  Rrclamation 
Service  Center,  at  (303)  236-2722 
extension  322,  at  least  5  days  in  advance 
of  the  meeting. 

Dated:  Januaiy  22, 1997. 
Wayne  O.  Dmsoo, 

Deputy  Director,  Program  Analysis  Office. 
(PR  Doc  97-2219  Filed  1-30-97;  8:45  am] 
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Offica  of  Surface  Mnlng  Reclamation 
and  Enforcement 

Notice  of  Propoeed  Information 
Coliection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforconent  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 


infdnnation  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  March  3, 1097,  to  be  asaured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  the  informatirai 
collection  request,  explanatory 
information  and  related  fonn,  contact 
John  A.  Trelease  at  (202)  208-2783. 
SUPPLEMENTARY  MFORMATION:  llie  Office 
of  Management  and  Budget  (C^fB) 
regulations  at  5  CFR 1320,  which 
implement  provisions  of  the  Paperwoiii 
Reduction  Act  of  1995  (Pub.  L  104-13), 
reqtiire  that  interested  membos  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  0MB  to  renew  its 
approval  of  the  collection  of  information 
found  at  30  CFR  783,  Undeiground 
Mining  Permit  AppUcations — Minimum 
Requirements  for  Information  on 
Environmental  Resources.  OSM  is 
requesting  a  3-year  term  of  approval  for 
this  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  Part  783, 
which  is  1029-0038. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soUdting 
comments  on  these  collections  of 
information  was  published  on  October 
25, 1996  (61  FR  55314).  No  comments 
were  received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  siunmary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information.  Where 
appropriate,  OSM  has  revised  burden 
estimates  to  reflect  current  reporting 
levels,  adjustments  based  on  reestimates 
of  the  burden  or  number  of  respondents, 
and  programmatic  changes. 

Title:  Underground  Mining  Permit 
AppUcations — Minimum  Requirements 
for  Information  on  Environmental 
Resources,  30  CFR  783. 

OKW  Control  Number:  1029-0038. 

Summary:  AppUcants  for 
undeiground  coal  mining  permits  are 
required  to  provide  adequate 
descriptions  of  the  envinmmental 
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resources  that  may  be  affected  by 
proposed  underground  coal  mining 
activities. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  Occasion. 

Description  of  Respondents: 
Underground  coal  mining  and 
reclamation  applicants. 

Total  Annual  Responses:  134. 

Total  Annual  Burden  Hours:  11,757 
hours. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  0MB 
control  number  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW,  Washington,  DC  20503. 

Dated:  January  27, 1997. 
Aitbur  W.  Abbs, 

Chief,  Division  of  Begulatory  Support. 
IFR  Doc.  97-2492  Filed  1-30-97;  8:45  am] 
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Draft  Environmental  Impact  Statement, 
OSM-EIS-29 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Notice  of  availability  of  Draft 
Environmental  Impact  Statement. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  is  making  available  for  public 
comment,  a  revised  Draft  Environmental 
Impact  Statement  (DEIS)  for  proposed 
revisions  to  the  permanent  program 
regulations  implementing  section  522(e) 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA)  and 
a  proposed  interpretive  rule  concerning 
the  appUcability  of  the  section  522(e) 
prohibitions  to  subsidence  resulting 
from  underground  coal  mining.  The 
DEIS  has  been  prepared  to  assist  OSM 
in  determining  the  (K)tential 
environmental  impacts  of  the  various 
regulatory  options  under  consideration. 
DATES:  Electronic  or  written  comments: 
OSM  will  accept  electronic  or  written 
comments  on  the  proposed  rule  until 
5:00  p.m.  Eastern  time  on  June  2. 1997. 
Public  hearings:  Anyone  wishing  to 
testify  at  a  public  hearing  must  submit 


a  request  on  or  before  5:00  p.m.  Eastern 
time  on  March  17, 1997.  Because  OSM 
will  hold  a  public  hearing  at  a  particular 
location  only  if  there  is  sufficient 
interest,  hearing  arrangements,  dates 
and  times,  if  any,  will  be  announced  in 
a  subsequent  Federal  Register  notice. 
Any  disabled  individual  who  needs 
special  accommodation  to  attend  a 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
ADDRESSES:  Electronic  or  written 
comments:  Submit  electronic  comments 
to  osmrules6osmre.gov.  Mail  written 
comments  to  the  Administrative  Record 
(MS-210).  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240  or  hand-deliver  to  the  Office 
of  Surface  Mining,  Room  117, 1951 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Public  hearings:  If  there  is  sufficient 
interest,  hearings  may  be  held  in 
Billings,  MT;  Denver.  CO;  Lexington, 
KY;  Washington,  DC;  and  Washington, 
PA.  To  request  a  hearing,  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  time 
specified  under  DATES  using  any  of  the 
methods  listed  for  "Electronic  or  written 
comments". 

DEIS:  Single  copies  of  the  DEIS  may 
be  obtained  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andy  DeVito,  Office  of  Surface  Mining 
(MS  210),  1951  Constitution  Avenue, 
NW,  Washington.  DC  20240; 
Telephone:202-208-2701;  E-Mail: 
adevito@osmre.gov. 
SUPf>t.EMENTARY  INFORMATION:  OSM  is 
making  available  for  public  comment, 
the  DEIS  for  proposed  revisions  to  the 
permanent  program  regulations 
implementing  section  522(e)  of  SMCRA. 
The  DEIS  describes  the  environmental 
impacts  that  would  result  from 
amending  OSM's  permanent  program 
regulations  that  address  the  issue  of 
vahd  existing  rights  (VER).  coal 
exploration  on  lands  protected  by 
section  522(e),  and  the  appUcation  of 
the  prohibitions  of  section  522(e)  to  the 
subsidence  effects  of  underground  coal 
mining. 

Except  as  otherwise  provided  in  that 
section,  the  prohibitions  in  section 
522(e)  of  SMCRA  apply  to  all  surface 
coal  mining  operations  unless  a  person 
has  VER  for  the  area  in  question  or 
unless  an  operation  existed  on  the 
enactment  date  of  SMCRA.  Lands 
designated  by  section  522(e)(1)  include 
any  lands  within  the  boundaries  of  units 
of  the  National  Pari^  System;  the 


National  Wildlife  Refuge  System;  the 
National  System  of  Trails;  the  National 
Wilderness  Preservation  System;  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
section  5(a)  include  any  Federal  lands 
within  the  boundaries  of  any  National 
Forest.  Lands  designated  by  section 
522(e)(3)  include  lands  where  mining 
would  adversely  affect  publicly  owned 
parks  and  properties  listed  on  the 
National  Register  of  Historic  Places. 
Lands  designated  by  section  S22(e)(4) 
and  (5)  include  lands  within  100  feet  of 
public  roads  and  cemeteries,  and  within 
300  feet  of  occupied  dwelUngs,  public 
buildings,  schools,  churches, 
community  or  institutional  bmldings, 
and  public  parks. 

OSM  has  identified  five  alternatives 
for  implementing  the  VER  exception  to 
the  prohibitions  in  section  522(e)  of 
SMCRA.  The  five  alternatives  are  No 
Action,  Good  Faith  All  Permits 
(preferred  ahemative).  Good  Faith  All 
Permits  or  Takings,  Ownership  and 
Authority,  and  Bifurcated,  which  is  a 
combination  of  Good  Faith  All  Permits 
and  Ownership  and  Authority. 

There  are  five  alternatives  under 
consideration  with  respect  to  the 
applicability  of  the  prohibitions  of 
section  522(e)  to  subsidence  resulting 
fix>m  underground  coal  mining.  The 
alternatives  are  No  Action,  Prohibitions 
Apply,  Prohibitions  Apply  If  There  is 
Material  Damage.  Prohibitions  Apply  If 
There  is  Subsidence,  and  Prohibitions 
Do  Not  Apply  (preferred  alternative). 

In  addition  to  the  above,  there  are  five 
alternatives  under  consideration  with 
respect  to  the  issue  of  coal  exploration 
on  section  522(e)  lands. 

OSM  invites  interested  members  of 
the  public  to  comment  on  the  DEIS  and 
on  the  proposed  rules.  The  proposed 
rules  are  being  published  in  this  issue 
of  the  Federal  Register. 

Dated:  January  21, 1997. 
Mary  June  Blanchard, 

Assistant  Director,  Prog^m  Support. 

[PR  Doc.  97-2181  Filed  1-30-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Crown  Pacific  Limitad  Partnersh^, 
Redmond,  OR 

[TA-W-d2,608  and  NAFTA-01 14«] 

Notice  of  Revised  Detarmination  on 
Reconsideration 

On  December  2, 1996,  the  Department 
issued  an  Affirmative  Determination 
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Regarding  Application  for 
Reconsidwation  for  the  workers  and 
former  workers  of  the  subject  firm,  llie 
notice  was  published  in  the  Federal 
Register  on  December  13, 1996  (61  FR 
65598). 

Investigation  findings  show  that  the 
woricers  are  primarily  engaged  in  the 
production  of  plywood.  The  workers 
were  denied  TAA  because  the 
"contributed  importantly"  test  of  the 
Group  EUgibility  Requirements  of  the 
Trade  Act  was  not  met.  The  workers 
were  denied  NAFTA-TAA  on  the  basis 
that  there  was  no  shift  in  production  to 
Mexico  or  Canada,  nor  were  there 
company  or  customer  imports  of 
plywood  firom  Mexico  or  Canada. 

The  Lumber  and  Sawmill  Workers, 
Local  Union  No.  1017,  submitted 
additional  information  showing  that 
increased  import  competition  fitim 
foreign  made  oriented  strand  board 
(OSB)  contributed  to  worker  separations 
at  the  Crown  Pacific  Limited 
Partnership  production  facility. 

To  determine  impact  of  imports  of 
OSB  on  worker  separations  at  Redmond, 
the  Department  conducted  a  survey  the 
subject  firm's  major  declining 
customers.  New  findings  on 
reconsideration  show  that  some 
customers  continued  reliance  on  or 
increased  imports  of  OSB  from  Canada 
during  the  time  period  relevant  to  the 
investigation. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Crown 
Pacific  Limited  Partnership,  Redmond, 
OR  were  adversely  affected  by  increased 
imports  of  articles  like  or  direcUy 
competitive  with  plywood  produced  at 
the  subject  firm. 

All  workers  of  Crown  Pacific  Limited 
Partnership,  Redmond,  OR  who  became 
totally  or  partially  separated  from 
employment  assistance  under  Section  223  of 
the  Trade  Act  of  1074;"  and 

All  workers  of  Crovim  Pacific  Limited 
Partnership,  Redmond,  OR  who  became 
totally  or  partially  separated  from 
employment  on  or  after  )uly  24. 1995  are 
eligible  to  apply  for  NAFTA-TAA  Section 
250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  13th  day  of 
January  1997. 
RaneUT.KUe. 

Program  Manager,  Policy  and  {^employment 
Services.  C^ce  of  Trade  Adjustment 
Assistance. 

(FR  Doc  97-2414  Filed  1-30-97;  8:45  am] 
HLUNQ  COM  aio-ie-M 


Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Ad)u8tment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  EUgibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  13, 1996,  applicable  to  all 
workera  of  Bausch  &  Lomb,  Eyewear 
Division  located  in  Oakland,  Maryland. 
The  notice  was  published  in  the  Federal 
Register  on  April  3, 1996  (61  FR  14820). 

At  the  request  of  an  official  of  HR 
Services,  Inc.,  the  Department  reviewed 
the  certification  for  workers  of  the 
subject  firm.  Findings  show  that  some 
employees  of  HR  Services,  Inc.,  Lima, 
Ohio,  provided  contract  engineering 
services  for  the  production  of  sunglass 
lenses  produced  by  Bausch  &  Lomb  in 
Oakland,  Maryland.  Based  on  these 
findings,  the  Department  is  amending 
the  certification  to  include  leased 
workera  from  HR  Services,  Inc..  Lima, 
Ohio. 

The  intent  of  the  Department's 
certification  is  to  include  all  workera  of 
Bausch  &  Lomb  Eyewear  Division 
adversely  affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-31,911  is  hereby  issued  as 
follows: 

All  workers  of  Bausch  ft  Lomb,  Eyewear 
Division,  Oakland,  Maryland;  and  leased 
workers  of  HR  Services.  Inc.,  Lima,  Ohio, 
engaged  in  employment  related  to  the 
production  of  sunglass  lenses  for  Bausch  ft 
Lomb,  Eyewear  Division,  Oakland,  Maryland, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  Jantiary  26, 
1995,  are  eligible  to  apply  for  adjustment 
assistance  imder  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  14th  day 
of  January  1997. 
RnaaeU  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-2412  Filed  1-30-97;  8:45  am] 
sauNQ  cooc  46i»-ae-M 


Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjxistment 
Assistance  on  December  16. 1996. 
applicable  to  all  woricera  of  James  River 
Corporation  located  in  Old  Town. 
Maine.  The  notice  was  published  in  the 
Federal  Register  on  December  31, 1996 
(61  FR  69110). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  worker 
certification.  New  findings  show  that 
the  Department  incorrectly  set  the 
impact  date  at  July  22, 1996.  The 
woikera  at  the  subject  firm  were  covered 
imder  an  earUer  certification.  TA-W- 
29,773,  which  expired  November  22, 
1996.  "The  Department  is  amending  the 
certification  for  woikera  of  James  River 
Corporation  to  set  the  impact  date  at 
November  22, 1996. 

The  amended  notice  appUcable  to 
TA-W-32,904  is  her^y  issued  as 
follows: 

All  woricers  of  James  River  Corporation, 
Old  Town,  Maine  who  became  totally  or 
partially  separated  from  employment  on  or 
after  November  22, 1996  are  eligible  to  apply 
for  adjustment  assistance  tmder  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  18th  day 
of  January  1997. 

Dated:  January  27, 1997. 
RuaseUT.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-2413  Filed  1-30-97;  8:45  am] 
■UMO  CQOC  4«ia-a»-M 


[TA^Mf-32,712] 

Johnson  and  Johneon  Medical  Inc. 
Including  Leeaed  Woricers  of  Kelly 
Temporary  Servlcee  El  Paeo,  Texas; 
Amended  Certlflcation  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistsnce 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
October  10, 1996,  applicable  to  all 
woricers  of  Johnson  &  Johnson  Medical 
Inc.  located  in  El  Paso,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  October  29, 1996  (61  FR 
55821). 

At  the  request  of  petitionere,  the 
Department  reviewed  the  certification  of 
workera  of  the  subject  firm.  New 
findings  show  that  some  employees  of 
Kelly  Temporary  Services,  El  Paso. 
Texas,  were  directly  involved  in  the 
manufacturing  of  surgical  gowns,  drapes 
and  sheets  produced  by  Johnson  & 
Johnson  Medical  Inc.  in  El  Paso.  Based 
on  these  findings,  the  Department  is 
amending  the  certification  to  include 
leased  workera  from  Kelly  Temporary 
Services,  El  Paso,  Texas. 

The  intent  of  the  Department's 
certification  is  to  include  all  worinera  of 
Johnson  &  Johnson  Medical  Inc. 
adversely  affected  by  imports. 


Paalavol    V< 
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The  amended  notice  applicable  to 
TA-W-32.712  is  hereby  issued  as 
fbUows: 

All  workan  of  Johnson  ft  Johnson  Medkal 
Inc.  El  Paso.  Texas:  and  leased  woAen  of 
Kelly  Temporaiy  Services.  El  Paso,  Texas, 
engaged  in  the  production  of  surgical  gowns, 
drapes  and  sheets  for  Johnson  ft  Johnson 
Medical  Inc.  In  El  Paso,  Texas,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  August  29, 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  10th  day 
of  January  1997. 

RnMUT.Kik. 

Ptogmm  Manager,  Policy  and  Reemployment 

Sennces,  Office  of  Trade  Adjustment 

Aisistance. 

[FR  Doc.  97-2418  Filed  1-30-97;  8:45  am] 

NUMQ  COM  461»4e-H 


bivesHgatlOM  Reganing  CertHleatiom 
of  Eliglbiiity  to  Apply  tor  Worfcer 
Adjuetment  Aeeietance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Tide  n. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 


request  a  public  hearing,  provided  stich 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
10. 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
10, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.c.  20210. 

Signed  at  Washington,  D.C  this  30th  day 
of  December,  1996. 
Ruasell  T.Kile, 

Program  Manager,  Policy  6r  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Appendix— Pet!tk)ns  Instituted  On  12/30/96 


TA-W 


33,051 
33.052 
33,053 


Subject  firm  (petitioners) 


Premium  Manufacturing  (Comp) 
Ceswe's  Apparel.  Inc  (UNITE)  . 
Mid-American  Dairymen  (Wkrs) . 


Location 


GIbert  AZ  

DanietsviUe,  PA 
Sabeltta.  KS  .... 


Date  of  peti- 
tion 


12/16/96 
12/11/96 
12/11/96 


Product(8) 


Bulk  Vending  EquipmenL 
Ladies' Bloises. 
Dairy  Products. 


(FR  Doc  97-2415  Filed  1-30-97;  8:45  am] 
MJJNQ  coot  461»4e-M 


[TA-W-32.963I 

Rohr  Industriee  Rhrereide,  Califomla; 
Notice  of  Tennination  of  InveeUgatfon 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  2, 1996  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  and  former 
workers  at  Rohr  Industries,  located  in 
Riverside,  California  (TA-W-32.983). 

All  woriiers  were  separated  bom  the 
subject  firm  more  than  tme  year  prior  to 
the  date  of  the  petition  (November  11, 
1996).  Section  223  of  the  Trade  Act  of 
1974  specifies  that  no  certification  may 
apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
ConsequenUy,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  at  Washington,  D.C  this  16th  day 
of  January  1997. 

Cartk  K.  Koosar. 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  97-2416  Filed  1-30-97;  8:45  ami 
BNJJNQ  COOC  4«1«-»4I 


Dismlseal  of  Application  for 
Reconelderation 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
American  Banknote  Co.,  Bedford  Park. 
Illinois.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

NAFTA-01262;  American  Banknote 
Company,  Bedford  Park.  Illinois  (January 
15. 1997) 


Signed  at  Washington,  D.C  this  2l8t  day  of 
January,  1997. 

RnaaeU  T.Kile. 

Program  Manager,  Policy  Br  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-2411  Filed  1-30-97;  8:45  am] 

iajJNQ  OOK  4S10-aO-M 


Emptoyment  Standarde  AdmlnlstFation 

Wage  and  Hour  DIviaion;  Minimum 
Wagea  for  Federal  and  Federally 
Aaalsted  Conatrudion;  General  Wage 
Delenninatton  Deciaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
spediy  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborere  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 
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The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  vfith  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimiiTn  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
locaUties  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  fitim 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earUer.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
appUcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontracton  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 


Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington,  D.C  20210. 

Modificatioiu  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  dociunent 
entitled  "General  Wt^e  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
pubUcation  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CrgeoOOl  (March  15, 1996) 

CT960003  (March  15, 1996) 

C7r960004  (March  IS,  1996) 
Massachusetts 

MA960006  (March  15, 1996) 

MA960007  (March  15, 1996) 

MA960018  (March  IS,  1996) 
New  Jersey 

NJ960002  (March  IS,  1996) 

Nj9600e3  (March  15, 1996) 

Volume  n 
None 


Volume  W 

Alabama 

AL960006 

AL960008 

AL960017 

AL960034 

AL960042 
Kentucky 

ICY960025 

KY960027 

Volume  IV 

lUinois 
IL960001  (March 
IL960002  (March 
IL960003  (March 
IL960004  (March 
IL960005  (March 
IL960006  (March 
IL960007  (March 
IL960008  (March 
IL960009  (March 
IL960010  (March 
IL960011  (March 
IL960012  (March 
IL960014  (March 
IL960016  (March 
IL960017  (March 
IL960018  (March 
IL960019  (March 
IL960021  (March 
IL960022  (March 
IL960023  (March 
IL960024  (March 
IL960026  (March 
IL960029  (March 


(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996) 
(March  15, 1996] 
(March  15, 1996) 

(March  IS,  1996) 
(March  15, 1996) 


IS.  1996) 
IS.  1996) 
15. 1996) 
IS,  1996) 
IS,  1996) 
IS,  1996) 
15. 1996) 
15,  1996] 
15, 1996] 
15. 1996] 
15. 1996] 
15, 1996) 
15, 1996] 
15,  1996) 
IS,  1996) 
IS,  1996) 
15, 1996) 
15, 1996) 
15, 1996) 
15, 1996) 
15, 1996) 
15.  1996) 
15. 1996] 


IL960031  (March  15, 1996] 
IL960032  (March  15. 1996) 
IL960033  (March  15, 1996) 
IL960034  (March  15, 1996) 
IL960036  (March  15, 1996) 
IL960037  (March  IS,  1996) 
IL96O038  (MaiT±  15, 1996) 
IL960044  (March  IS.  1996) 
IL960045  (March  15. 1996) 
IL960046  (March  15, 1996) 
IL96004B  (March  15, 1996) 
IL960050  (March  15, 1996) 
IL960051  (March  15. 1996) 
IL960063  (March  15, 1996] 
IL960066  (March  15, 1996) 
IL960067  (March  15, 1996) 
IL960069  (March  15, 1996) 
IL960070  (March  15, 1996) 
Indiana  ^ 

IN960001  (May  17. 1996) 
IN96000S  (March  15, 1996) 
IN960024  (March  15, 1996) 

Volume  V 

None 

Volume  VI 

Hawaii 

HI960001  (March  15, 1996] 
Idaho 

ID960004  (March  15, 1996] 

ID960005  (March  IS.  1996) 

ID960013  (March  IS.  1996) 

ID960014  (March  15, 1996) 
North  Dakota 

ND960004  (March  15. 1996] 
Oregon 

OR960001  (March  15, 1996] 
Utah 

UT960004  (March  15, 1996) 
Washington 

WA960001  (March  15, 1996) 

WA960002  (March  15, 1996) 

WA960008  (March  IS.  1996) 

General  Wage  Determination 
PubUcation 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimty. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington.  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
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State(a)  of  intarast,  since  subscriptioDs 
may  be  ordeied  for  any  or  all  of  me  six 
serarate  volumes,  arranged  by  State. 
Subeaiptions  include  an  annual  edition 
(issued  in  January  or  February)  whicb 
includes  all  current  general  wage 
detenninations  for  tbe  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  tt  Washington,  D.C  this  24th  day 
of  January,  1997. 

Margarst  Wasfainglaa. 

Qumf,  Branch  ofConstzuctkm  Wage 

Dtianainatiotu. 

(FR  Doc.  97-2094  Filed  1-30-97;  8:45  am] 


Pansion  snd  Watfara  Banafits 


[AppMeadon  No.  D-10341.  at  aL] 

PropoMd  Exampllons;  Ordara 
OMribulIng  Co^  Inc.  Profit  Sharing 
Plan  and  401(k)  Ratiramant  Savings 
Plan  (Iha  Plan) 

AGENCY:  Pension  and  WeUare  Benefits 

Administration,  L.abor. 

ACTION:  Notice  of  proposed  exemptions. 

SUIMANV:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  bicome  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  irom 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  nimiber  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 
AOOncsSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 


copies)  should  be  sent  to  the  Pension 
and  WeUare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649.  U.S.  Department  of 
Labor.  200  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor.  Room  N-5507, 200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210. 

Notice  to  Inlerasted  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  maimer  agreed  upon  by 
the  applicant  and  the  Department 
withhi  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFOraiATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  In 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836.  32847.  August  10, 1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  PUm  No.  4  of 
1978 (43  FR  47713. 

October  17, 1978)  transferred  the 
authority  of  the  Seoetary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
siunmarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Orders  Distributing  Co.,  Inc.  Profit 
Sharing  Plan  and  401(k)  Retirement 
Savings  Plan  (the  Plan)  Located  in 
GreenviUe,  Sooth  Cait^ina 

[Application  No.  D-10341} 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 


FR  32836. 32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  frran  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  past  sale  by  the 
Plan  of  certain  xmits  of  limited 
partnership  interests  (the  Units)  to 
Orders  Distributing  Co.,  Inc.  (the 
Employer),  a  party  in  interest  with 
reiroect  to  the  Plan,  provided  that  the 
following  conditions  are  satisfied: 

(1)  The  terms  of  the  sale  were  at  least 
as  bvorable  to  the  Plan  as  those  the  Plan 
could  have  obtained  in  a  comparable 
arm's  length  transaction  with  an 
unrelated  party:  (2)  the  sale  was  a  one- 
time transaction  for  cash;  (3)  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  (4)  the 
Plan  received  an  amount  no  less  than 
the  fair  market  value  of  the  Units  as  of 
the  date  of  the  sale,  as  determined  by  an 
independent  appraisal;  and  (5)  within 
30  days  of  publication  in  the  Federal 
Ragisto'  of  the  notice  of  the  grant  of  this 
exemption,  the  Employer  makes  an 
additional  cash  contribution  to  the  Plan 
to  make  up  for  opportunity  costs 
attributable  to  the  Units. 
EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
as  of  January  1, 1995. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing/401(k) 
plan  sponsored  by  the  Employer,  "rhe 
Employer,  a  South  Caroliiu  corporation, 
is  engaged  in  the  business  of  marketing 
and  selling  products  for  the  floor 
covering  industry,  including  carpeting, 
vinyl,  wood  and  tile  flooring,  and 
installation  materials,  and  is  located  in 
Greenville.  South  Carolina.  As  of 
September  5, 1996,  the  Plan  had 
approximately  155  participants  and 
beneficiaries  and  total  assets  of 
approximately  $3,525,785.  The  trustees 
of  the  Plan  are  William  H.  Orders,  the 
chairman  of  the  board  of  directore  and 

a  shareholder  of  the  Employer,  and  C. 
Michael  Smith,  an  officer.  dii«ctor.  and 
shareholder  of  the  Employer. 

2.  Among  the  assets  of  the  Plan  were 
the  Units,  which  were  two  shares  in 
GolfSouth  1994.  LP.  (GoUSouth) 
purchased  in  May  1994  by  the  Plan 
directly  from  GolfSouth  in  a  private 
oSaring  (the  Ofiaring)  for  a  total  of 
$95,000.  >  GolfSouth  is  a  limited 
partnership  that  owns  and  operates 
three  golf  courses.  On  January  1. 1995. 


■  Tha  Oapvtnwat  ■xptwiai  no  opinion  b«r«ln  •• 
to  ndiethar  the  aoquitition  of  the  Uniu  by  the  Plan 
violatad  any  of  tba  praviaiont  of  Put  4  of  Titla  I 
intbaAct 
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the  Employer  purchased  the  Units  bam 
the  Plan  for  $95,000.  their  cost  to  the 
Plan. 

3.  As  documented  by  the  minutes  of 
the  Plan's  Administrative  Committee 
(the  Committee)  dated  December  15, 
1994,  the  decision  to  sell  the  Units  was 
made  in  anticipation  of  a  proposed 
modification  to  the  Flan.  Effective  as  of 
April  1, 1995,  the  Plan  permitted 
participants  to  direct  the  investment  of 
their  respective  individual  accoimts. 
The  applicant  was  a  convenient  and 
willii^  buyer,  and  Messrs.  Orders  and 
Smith,  who  comprise  the  members  of 
the  Committee,  approved  a  sale  of  the 
Units  to  the  Employ«'. 

4.  The  applicant  represents  that  the 
Employer's  purchase  price  of  $95,000 
was  not  less  than  the  fair  market  value 
of  the  Units  as  of  the  date  of  the  sale, 
as  determined  by  an  independent 
appraisal.  By  letter  dated  December  29, 
1994,  GolfSouth  Capital.  Inc.,  the 
General  Partner  of  GolfSouth,  opined 
that  the  fair  market  value  of  the  Units 
on  or  near  December  31, 1994  remained 
at  $95,000,  the  price  paid  for  the  Units. 
The  Offering  for  GolfSouth  was  still  in 
progress  at  Uiat  time.  After  the  First  and 
Second  Closings  for  the  Offering  had 
transpired,  a  Tbird  and  Final  Closing 
made  investments  in  GolfSouth 
available  at  the  same  per  unit  price  at 
which  the  Units  held  by  the  Plan  were 
acquired.  The  letter  dated  December  29. 
1994  states,  "[T]here  is  no  apparent 
diminution  in  value  of  the  investment  at 
this  time,  but  it  is  too  early  to  assign  any 
increase  in  value."  The  applicant 
maintains,  therefore,  that  the  terms  of 
the  sale  were  at  least  as  favorable  to  the 
Plan  as  those  the  Plan  could  have 
obtained  in  a  comparable  arm's  length 
transaction  with  an  unrelated  party.  The 
sale  was  a  one-time  transaction  for  cash, 
and  the  Plan  paid  no  commissions  nor 
other  expenses  relating  to  the  sale. 

Because  the  Plan  did  not  receive  a 
rate  of  return  on  its  investment  in  the 
Units,  the  Employer  will  make,  within 
30  days  of  publication  in  the  Federal 
Register  of  the  notice  of  the  grant  of  this 
exemption,  an  additional  pajrment  of 
$3,163  to  the  Plan  for  opportunity  costs 
attributable  to  the  Units  for  the  period 
from  May  to  December,  1994.  ^  The  costs 
of  this  exemption  appUcation  will  be 
borne  by  the  Employer. 


2  The  Dapartment  notM  tba  •pplicant'a 
nprMantati(»  that  the  figure  of  $3,163  wai 
calculated  baaed  upon  the  short -tenn  applicable 
bderal  rate  (AFR)  for  May  1994,  or  4.95%.  The  AFR 
U  uaed  by  the  Internal  Revenue  Service  for 
datannining  reaaonable  rate*  of  interest.  The 
appUcaot  repreaents,  therefore,  that  the  AFR  is  an 
appropriate  measure  for  calculating  opportunity 
coaU  attributable  to  the  Units. 


5.  The  appUcant  represents  that 
selling  the  Units  to  the  Employer  was  in 
the  interests  of  the  Plan  because  the  sale 
enabled  the  Plan  to  divest  itself  of 
illiquid  and  indivisible  assets  that  were 
difficult  to  value,  thus  bcilitating  the 
implementation  of  participant-directed 
accounts. 

The  applicant  represents  they  were 
not  aware  that  the  sale  would  constitute 
a  violation  of  the  prohibited  transaction 
provisions  of  the  Act  imtil  Jtily  1996, 
after  Ernst  and  Yoimg,  L.L.P.,  the 
Employer's  accountants,  had  conducted 
the  annual  audit  of  the  Plan.  Upon  the 
recommendation  of  legal  counsel,  the 
Employer  expeditiously  filed  an 
application  for  a  retroactive  exemption 
with  the  Department. 

6.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  for  the  following  reasons: 

(1)  The  terms  of  the  sale  were  at  least 
as  favorable  to  the  Plan  as  those  the  Plan 
could  have  obtained  in  a  comparable 
arm's  length  transaction  with  an 
unrelated  party;  (2)  the  sale  was  a  one- 
time transaction  for  cash;  (3)  the  Plan 
paid  no  commissions  nor  other 
expenses  relating  to  the  sale;  (4)  the 
Plan  received  an  amount  no  less  than 
the  fair  market  value  of  the  Units  as  of 
the  date  of  the  sale,  as  determined  by 
the  General  Partner  of  GolfSouth;  and 
(5)  within  30  days  of  publication  in  the 
Federal  Register  of  the  notice  of  the 
grant  of  this  exemption,  the  Employer 
will  make  an  additional  cash 
contribution  to  the  Plan  to  make  up  for 
opportunity  costs  attributable  to  the 
Units. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  imder 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  interested  persons 
by  first-class  mail  within  15  days  of  the 
date  of  pubUcation  of  the  notice  of 
pendency  in  the  Federal  Register.  Such 
notice  shall  include  a  copy  of  the  notice 
of  proposed  exemption  as  published  in 
the  Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 


comment  and/or  request  a  hearing  with 
respect  to  the  proposed  exemption. 
Comments  and  requests  for  a  hearing  are 
due  within  45  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register. 

FOR  FURTHER  MFORMA-nON  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Thompson,  Siege!  and  Walmsley,  Inc. 
(TSfcW)  Located  in  Richmond,  Viiginia 

(AppUcation  No.  D-103691 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  tmder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847.  August  10. 1990). 

Section  I — ^Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  and  406(b) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (F)  of  the  Code, 
shall  not  apply  to  the  following 
transactions  which  occurred  between 
April  16.  1996  and  Augtist  26.  1996, 
provided  that  the  conditions  set  forth  in 
Section  II  below  were  met: 

(a)  The  acquisition  by  the  Lewis-Gale 
Clinic.  Inc.  Profit  Sharing  Plan  (the 
Plan)  on  April  16, 1996,  of  shares  of  the 
TS&W  Equity  Portfolio  and  Fixed 
Income  Portfolio  (the  TS&W  Portfolios), 
each  a  series  of  the  UAM  Funds.  Inc. 
(the  UAM  Fimds).  an  open-end 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
(the  '40  Act),  with  respect  to  which 
TS&W  serves  as  the  investment  adviser, 
through  the  in-kind  transfer  of  assets  of 
a  separate  accoimt  known  as  "Fimd  E" 
managed  by  TS&W  as  a  fiduciary  forlhe 
Plan; 

(b)  The  subsequent  sale  of  shares  of 
the  TS&W  PortfoUos  by  Fund  E  of  the 
Plan  on  a  cash  basis; 

(c)  The  acquisition  and  sale  of  shares 
of  the  DSI  Money  Market  PortfoUo  (the 
DSI  Portfolio),  another  series  of  the 
UAM  Funds  whose  investment 
adviser — ^Dewey  Square  Investors 
Corporation  (DSI)--is  an  affiUate  of 
TS&W.  by  Fund  E  of  the  Plan  on  a  cash 
basis; 

(d)  The  receipt  of  fees  from  the  TS&W 
Portfolios  and  the  DSI  Portfolio 
(collectively,  the  PortfoUos)  by  TS&W 
and  DSI,  respectively,  for  acting  as  an 
investment  adviser  for  the  PortfoUos; 
and 
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(e)  The  receipt  of  fees  from  the 
Portfolios  by  UAM  Fund  Services,  Inc. 
(UAM  Fund  Services),  an  affiliate  of 
TS&W  and  DSI,  for  porfoiming 
secondary  services  tor  the  Portfolios 
(e.g.  administrative,  fund  accounting, 
dividend  disbursing  and  transfer  agent 
services). 

Section  H— Conditions 

(a)  The  Plan's  in-kind  acquisition  of 
shares  of  the  TS&W  Portfolios  were  one- 
time transactions;  the  initial  cash 
acquisition  of  shares  of  the  DSI  Portfolio 
was  a  one-time  transaction;  and  all 
subsequent  cash  acquisitions  and  sales 
of  the  Portfolios  were  the  result  of 
routine  contributions  and  withdrawals 
by  Plan  participants  and  beneficiaries 
which  were  not  subject  to  the  control  or 
influence  of  TS&W  and  the  routine 
reallocation  of  assets  of  Fund  E  by 
TSAW  pursuant  to  its  responsibility  to 
allocate  assets  of  Fimd  E  between  the 
TS&W  Portfolios,  the  TS&W 
International  Portfolio  and  the  DSI 
Portfolio. 

(b)  No  sales  commissions  or  other  fees 
were  paid  by  the  Plan  in  connection 
with  ihe  acquisition  of  shares  of  the 
Portfolios  and  no  redemption  fees  were 
paid  by  the  Plan  in  connection  with  the 
sale  by  the  Plan  of  such  shares. 

(c)  A  fiduciary  of  the  Plan  who  was 
independent  of  and  unrelated  to  TS&W 
(the  Second  Fiduciary)  received 
advance  notice  of  the  transactions  and 
full  disclosure  of  information 
concerning  the  Portfolios  which 
included,  but  was  not  limited  to,  the 
following: 

(1)  A  current  prospectus  for  each 
Portfolio; 

(2)  The  fees  for  investment  advisory 
and  other  services  charged  to  and  paid 
by  the  Plan  (and  by  the  Portfolios)  to 
TS&W.  DSI,  UAM  Fund  Services  or  an 
affiliate,  including  the  nature  and  extent 
of  any  differential  between  the  rates  of 
the  fees;  and 

(3)  The  reasons  why  TS&W 
considered  investments  in  the  Portfolios 
to  be  appropriate  for  the  Plan. 

(d)  On  the  basis  of  the  information 
described  in  paragraph  (c)  above,  the 
Second  Fiduciary  approved  the 
transactions,  including  the  initial  in- 
kind  transfer  of  Fund  E's  assets  to  the 
TS&W  Portfolios  in  exchange  for  shares 
of  such  Portfolios,  prior  to  tixe 
transactions. 

(e)  The  Second  Fiduciary 
acknowledged  in  a  writing  dated  August 
26, 1996,  that  it  received  the 
information  described  in  paragraph  (c) 
above  prior  to  the  transactions  and  that 
it  approved  all  of  the  subject 
transactions  involving  the  Portfolios  in 
advance.  In  addition,  the  Second 


Fiduciary  adopted  resolutions 
approving,  ratifying  and  affirming  the 
in-kind  transfer  of  assets  of  Fund  E  to 
the  TS&W  Equity  and  Fixed  Income 
Portfolios  (in  exchange  for  shares  of 
such  Portfolios)  and  the  cash  purchases 
of  the  shares  of  the  DSI  Portfolio  as  of 
April  15, 1996. 

(f)  With  resi>ect  to  the  in-kind  transfer 
of  securities  from  Fimd  E  to  the  TS&W 
Portfolios,  the  Plan  received  shares  of 
each  of  the  Portfolios  which  had  a  total 
net  asset  value  equal  to  the  value  of  all 
of  the  Plan's  assets  transferred  in-kind 
to  such  Portfolio  on  the  date  of  the 
transfer  (i.e.  April  16, 1996). 

(g)  The  assets  of  the  Plan  transferred 
to  the  TS&W  Portfolios  were  publicly- 
traded  securities  that  were  valued  at 
their  closing  prices  on  the  day  they  were 
accepted  by  the  Portfolios  (i.e.  April  16, 
1996),  as  determined  by  independent 
market  sources  in  accordance  with  Rule 
17a-7(b),  issued  by  the  Securities  and 
Exchange  Commission  (SEC)  under  the 
'40  Act,  by  a  party  unrelated  to  TS&W 
and  its  affiliates. 

(h)  The  terms  of  the  transactions  were 
no  less  favorable  to  the  Plan  than  those 
which  were  obtainable  in  an  arm's- 
length  transaction  with  an  unrelated 
party  at  the  time  of  such  transactions. 

(i)  TS&W  sent  by  regular  mail  to  the 
Second  Fiduciary,  not  more  than  seven 
(7)  days  after  the  completion  of  the  in- 
kind  transfers  to  the  TS&W  Portfolios,  a 
written  confirmation  which  contained 
the  following  information:  (1)  Date  of 
the  transfers,  (2)  the  numbco*  of  shares  of 
each  Portfolio  acquired  by  the  Plan,  (3) 
the  price  paid  per  share  in  each 
Portfolio,  and  (4)  the  total  dollar  amount 
involved  in  each  transfer. 

(j)  Cash  acquisitions  and  sales  of 
shares  of  the  Portfolios  were  reported  to 
the  Second  Fiduciary  in  the  normal 
course  by  means  of  regular  transaction 
statements  issued  by  die  UAM  Funds. 

(k)  The  combined  total  of  all  fees 
received  by  TS&W  and  its  affiliates  for 
the  provision  of  services  to  the  Plan, 
and  in  connection  with  the  provision  of 
services  to  the  Portfolios  in  which  the 
Plan  invested,  was  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act 

(1)  The  Plan  did  not  pay  any  plan- 
level  investment  management  fees, 
investment  advisory  fees,  or  similar  fees 
to  TS&W  or  an  affiliate  with  respect  to 
any  of  the  assets  of  such  Plan  which 
were  invested  in  shares  of  any  of  the 
Portfolios.  This  condition  does  not 
preclude  the  payment  of  investment 
advisory  fees  or  similar  fees  by  the 
Portfolios  to  TS&W  or  an  affiliate  under 
the  terms  of  an  investment  advisory 
agreement  adopted  in  accordance  with 
section  15  of  the  '40  Act 


(m)  Within  10  days  of  the  date  that 
this  proposed  exemption  is  granted, 
TS&W  pays  the  Plan  an  amount  equal  to 
the  additional  net  fees  attributable  to 
Fund  E  which  TS&W  and  its  affiliates 
received  during  the  period  covered  by 
this  proposed  exemption  (i.e.,  April  17, 
1996  until  August  26. 1996)  as  a  result 
of  the  investment  of  Fund  E's  assets  in 
the  Portfolios,  plus  a  reasonable  rate  of 
interest  on  such  amoimt  which  is  at 
least  equal  to  the  rate  of  return  such 
assets  would  have  earned  as  assets  held 
in  Fimd  E  during  this_period. 

(n)  Neither  TS&W,  DSI  nor  any 
affiliate  thereof  received  fees  payable 
pursuant  to  Rule  12b-l  under  the  '40 
Act  in  connection  with  the  transactions 
involving  the  Portfolios. 

(0)  All  dealings  between  the  Plan  and 
the  Portfolios  were  on  a  basis  no  less 
fevorable  to  the  Plan  than  dealings  with 
other  shareholders  of  the  Portfolios. 

(p)  TS&W  provides  the  Second 
Fiduciary  of  the  Plan  with  the 
following: 

(1)  A  copy  of  the  proposed  exemption 
and/or  the  final  exemption,  if  granted, 
when  such  documents  become 
available; 

(2)  A  copy  of  an  updated  prospectus 
of  each  Portfolio  at  least  annually;  and 

(3)  A  report  or  statement  (which  may 
take  the  form  of  the  most  recent 
financial  report,  the  current  Statement 
of  Additional  Information,  or  some 
other  written  statement)  which  contains 
a  description  of  all  fees  paid  by  the 
Portfolios  to  TS&W.  DSI  or  any  affiliate 
thereof,  upon  the  request  of  the  Second 
Fiduciary. 

(q)  All  acquisitions  and  sales  of  shares 
of  the  Portfolios  on  and  after  August  26, 
1996  are  made  in  compliance  with  the 
terms  and  conditions  of  Prohibited 
Transaction  Exemption  (PTE)  77-4  (42 
FR  18732,  April  8, 1977).3 

(r)  TS&W  and  its  affiliates  maintaip 
for  a  period  of  six  years  the  records 
necessary  to  enable  the  persons 
described  below  in  paragraph  (s)  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  except 
that  (1)  a  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
TS&W  or  an  affiliate,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
other  than  TS&W  or  an  affiliate  shall  be 
subject  to  the  dvil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act 
or  to  the  taxes  imposed  by  section 


'PTE  77-4.  in  pottinent  part,  permlu  the 
purchoM  and  sale  by  an  employee  benefit  [rian  of 
shares  of  a  registered,  open-end  investment 
company  when  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  investment 
company,  provided  that  certain  conditions  are  maL 
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4975(a)  and  (b)  of  the  Code  if  the 
tecoids  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (a)  below. 

(a)  (1)  Except  as  provided  in 
paragraph  (b)(2)  and  notwithstanding 
any  provisions  of  section  504(a)(2)  and 
(b)  of  the  Act,  the  records  referred  to  in 
paragraph  (r)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(i)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(ii)  Any  fiduciary  of  the  Plan  who  has 
authority  to  acquire  or  dispose  of  shares 
of  the  Portfolios  owned  by  the  Plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fidudaiy ,  and 

(iii)  Any  participant  or  beneficiary  of 
the  Plan  or  duly  authorized  employee  or 
representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described  in 
paragraph  (s)(l)(ii)  and  (iii)  shall  be 
authorized  to  examine  trade  secrets  of 
TS&W  or  its  affiliates,  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 

Section  tH — Definitions 

For  purposes  of  this  proposed 
exemption: 

(a)  The  term  "TS&W"  means 
Thompson,  Siegel  and  Walmsley,  Inc. 
and  any  affiliate  thereof  as  defined 
below  in  paragraph  (b)  of  this  section. 

(b)  An  "affinate"  of  a  person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partiier,  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "PortfoUos"  means  the 
TSftW  Equity  and  Fixed  Income 
Portfolios  and  the  DSI  Money  Maricet 
Portfolio,  each  a  series  of  the  UAM 
Fimds,  Inc.,  an  open-end  series 
investment  company  registered  under 
the  '40  Act,  with  respect  to  which 
TS&W  and  DSI,  respectively  serve  as  the 
investment  adviser  and  for  which  UAM 
Fund  Services  provides  certain 
"secondary  services"  as  defined  below 
in  paragraph  (h). 

(e)  The  term  "net  asset  value"  means 
the  amoimt  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 


dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Portfolio's  prospectus  and  statement 
of  additional  informaticm,  and  other 
assets  belonging  to  the  Portfolio,  less  the 
liabilities  charged  to  each  such 
Portfolio,  by  the  number  of  outstanding 
shares. 

(f)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member 
of  the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brothw 
or  a  sister. 

(g)  The  term  "Second  Fiduciary" 
means  a  fiduciary  acting  for  the  Plan 
who  is  independent  of  and  unrelated  to 
TS&W  and  its  affiliates.  *  For  purposes 
of  this  proposed  exemption,  the  Second 
Fiduciary  will  not  be  deemed  to  be 
independent  of  and  unrelated  to  TS&W 
if: 

(1)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  TS&W  or 
an  affiliate; 

(2)  Such  fiduciary,  or  any  officer, 
director,  partner,  employee,  or  relative 
of  the  fiduciary  is  an  officer,  director, 
partner  or  employee  of  TS&W  or  an 
affiliate  (or  is  a  relative  of  such  persons); 

(3)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
proposed  exemption. 

(h)  The  term  "Secondary  Service" 
means  a  service  other  than  an 
investment  management,  investment 
advisory,  or  similar  service,  which  was 
provided  by  TS&W's  affiliate,  UAM 
Fund  Services,  to  the  Portfofios. 
EFFECTIVE  DATE:  The  proposed 
exemption,  if  granted,  will  be  effective 
for  the  subject  transactions  fit>m  April 
16, 1996  until  August  26, 1996. 

Sununary  of  Facts  and  Representations 

1.  TS&W  is  an  investment  adviser 
registered  under  the  Investment 
Advisere  Act  of  1940.  TS&W  is  a 
wholly-owned  subsidiary  of  United 
Asset  Management  Corporation  (UAM). 
Several  of  UAM's  wholly-owned 
subsidiaries,  including  TS&W,  serve  as 
investment  advisere  to  series  of  UAM 
Fimds,  Inc.  (the  UAM  Funds),'  an  open- 
end,  series  management  investment 
company  registered  under  the  '40  Act. 
Another  wholly-owned  subsidiary  of 


«The  Saoond  Fiduciary  which  acted  for  the  Plan 
«ru  the  Lewi»C«la  Clinic.  Inc.  (the  Plan  Spooaor) 
and  the  individual*  who  acted  for  the  Plan  Sponaor 
in  carrying  out  its  responsibilitiei  as  the  named 
Bduciaiy  for  the  Plan. 

'The  UAM  Funds  ware  fbnnarly  known  as  "Tba 
Regis  Fund,  Inc." 


UAM  Funds,  UAM  Fund  Distributors. 
Inc.  (UAM  DistributOTs)  serves  as  sole 
distributor  of  shares  of  the  UAM  Funds. 

TS&W  serves  as  an  investment  adviser 
to  several  individual  and  institutional 
clients,  including  employee  benefit 
plans  covered  under  the  Act.  Another  of 
UAM's  wholly-owned  subsidiaries, 
Dewey  Square  Investore  Corporation 
(i.e.  DSI),  is  the  investment  adviser  for 
additional  series  of  the.  UAM  Funds.  As 
discussed  further  below,  the 
transactions  which  are  the  subject  of 
this  proposed  exemption  involve  the 
acquisition  and  sale  of  shares  of  a  series 
of  the  UAM  Fimds  by  a  single  employee 
benefit  plan — the  Lewis-Gale  Clinic,  Inc. 
Profit  Sharing  Plan  (i.e.  the  Plan)— for 
v^ch  TS&W  serves  as  a  fiduciary  under 
the  Act. 

2.  The  UAM  Funds,  for  which  TS&W 
acts  as  an  investment  adviser,  that  are 
involved  in  the  transactions  covered  by 
this  proposed  exemption,  are  the  TS&W 
Equity  Portfolio,  the  TS&W  Fixed 
Income  Portfolio,  and  the  TS&W 
International  Equity  Portfolio  (referred 
to  hereafter  collectively  as  "the 
Portfolios"  or  individually  as  a  "TS&W 
Portfolio"). 

TS&W  is  paid  an  asset-based  annxial 
fee  for  its  investment  advisory  services 
to  each  of  the  Portfolios.  These  fees, 
v^ch  are  a  specified  percentage  of  the 
net  asset  value  of  the  particular 
Portfolio,  are  as  follows:  (i)  0.75  percent 
for  the  TS&W  Equity  Portfolio;  (ii)  1.00 
percent  for  the  "TS&W  International 
Equity  Portfolio;  and  (iii)  0.45  percent 
for  the  TS&W  Fixed  Income  Portfolio. 

Each  TS&W  Portfolio  is  sold  on  a 
completely  no-load  basis.  The  applicant 
states  that  there  are  no  redemption  fees 
or  exchange  fees,  and  no  distribution 
costs  or  "12b-l  fees"  (fees  payable 
pursuant  to  a  distribution  plan 
described  in  SEC  Rule  12l^-l  imder  the 
'40  Act)  incurred  by  the  Portfolios. 

Each  TS&W  Portfolio  may  issue 
shares  to  investora  in  exchange  for 
securities — i.e.  on  an  in-kind  basis — if 
such  securities  are  eligible  for 
acquisition  by  that  Portfolio.  Securities 
acquired  by  a  TS&W  Portfolio  on  an  in- 
kind  basis  must  be  valued  at  the  closing 
price  for  such  securities  as  determined 
by  independent  market  sources  on  the 
day  on  which  they  are  accepted  by  the 
Portfolio.  All  valuations  of  such 
securities  must  be  made  in  accordance 
with  SEC  Rule  17a-7(b). 

DSI  also  acts  as  the  investment 
adviser  to  a  series  of  the  UAM  Funds 
known  as  the  DSI  Money  Market 
Portfolio  (i.e.  the  DSI  PortfbUo).  DSI  is 
paid  an  asset-based  annual  fee  for  its 
investment  advisory  services  to  the  DSI 
Portfolio.  This  fee  is  currently  0.18 
percent  of  the  net  asset  value  of  the  DSI 
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Portfolio.*  The  OSI  Portfolio  is  also  sold 
on  a  no-load  basis,  and  there  are  no 
redemption  foes  or  exchange  foes,  and 
no  distribution  costs  or  "12b-l  foes" 
incurred  for  the  Portfolio. 

3.  Prior  to  April  15, 1996,  the 
administrator  of  the  UAM  Funds  was 
Chase  Global  Funds  Service  Company 
(Chase  Global),  a  subsidiary  of  Chase 
Manhattan  Bank,  the  UAM  Funds' 
custodian.  Chase  Global  and  Chase 
Manhattan  Bank  are  not  related  to 
TS&W  or  UAM.  In  its  capacity  as 
administrator,  Chase  Global  provided 
administrative,  fund  accounting, 
dividend  disbursing  and  transfer  agent 
services  to  the  UAM  Fimds.  Since  April 
15, 1996,  UAM  Fund  Services.  Inc.  (i.e. 
UAM  Fund  Services),  a  wholly-owned 
subsidiary  of  UAM,  has  been 
responsible  for  performing  and 
overseeing  these  "secondary  services" 
for  the  UAM  Funds.  UAM  Fund 
Services  has  subcontracted  the 
performance  of  certain  of  the 
"secondary  services"  to  Chase  Global. 
TS&W  states  that  the  decision  to  engage 
UAM  Fund  Services  to  provide  these 
"secondary  services"  to  the  UAM 
Fimds,  including  the  Portfolios,  as  well 
as  the  decision  to  subcontract  certain  of 
such  services  to  Chase  Global,  was  made 
by  the  Board  of  Directors  of  the  UAM 
Funds — the  majority  of  whose  members 
are  independent  of  TS&W. 

Each  TS&W  Portfolio  pays  a  fee  for 
administrative  services  to  UAM  Fund 
Services  which  is  comprised  of  two 
parts:  (i)  A  Portfolio-specific  asset-based 
fee  which  is  retained  by  UAM  Fund 
Services,  and  (ii)  a  sub-administration 
asset-based  fee  which  UAM  Fund 
Services  pays  to  Chase  Global.  The 
Portfolio-specific  fees  which  are 
retained  by  UAM  Fimd  Services  are  .06 
percent  for  the  TS&W  Equity  and 
International  Equity  Portfolios  and  .04 
percent  for  the  TS&W  Fixed  Income 
Portfolio.  Chase  Global's  fee  is  based  on 
a  sliding  scale  that  is  applied  to  the  total 
assets  of  the  UAM  Funds,  which  is 
allocated  to  the  various  series  of  the 
UAM  Fimds,  including  the  Portfolios, 
on  the  basis  of  their  relative  assets. 

The  applicant  represents  that  the 
combined  total  of  all  fees  received  by 
TS&W  and  its  affiliates  for  the  provision 
of  services  to  the  Plan,  and  in 
connection  with  the  provision  of 
services  to  the  PortfoUos  in  which  the 
Plan  invests,  is  not  in  excess  of 


*  As  dUcloied  in  the  prospactu*  for  tha  DSI 
Portfolio,  OSI's  gitws  fee  is  actually  0.40  pamnt. 
How»v«r,  siflce  July  1. 1995  and  unUl  fiuttaar 
notice.  DSI  has  voluntarily  agreed  to  waive  a 
portion  of  its  fee  such  that  its  actual  fee,  taking  into 
account  the  waiver,  is  only  0.18  percent 


"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act.^ 

4.  The  Plan  is  a  defined  contribution, 
profit  sharing  plan  maintained  by  the 
Lewis-Gale  QLiic,  Inc.  (the  Plan 
Sponsor).  The  Plan  Sponsor  is  a 
provider  of  medical  services  located  at 
1802  Braebum  Drive  in  Salem,  Virginia. 
As  of  September  1, 1996,  there  were 
approximately  935  Plan  participants, 
555  of  whom  were  invested  in  Fund  E 
through  their  Plan  accoimts.  The  value 
of  the  Plan's  assets  was  approximately 
$69,442,775,  as  of  April  1, 1996. 
Approximately  30.8  percent  of  the  value 
of  the  Plan's  total  assets  (i.e. 
$21,368,628)  was  held  in  Fund  E  as  of 
such  date.  The  Plan's  trustee  and 
custodian  was  and  continues  to  be  First 
Union  National  Bank  of  North  Carolina 
(First  Union). 

5.  The  applicant  represents  that  since 
1979  TS&W  has  been  retained  by  the 
Plan  Sponsor  to  manage  a  balanced 
portfolio  of  Plan  assets  on  a  separate 
accotmt  basis,  known  as  "Fimd  E"  for 
Plan  administration  purposes, 
consisting  of  a  mix  of  equity  and  fixed 
income  securities  and  cash  equivalents. 
The  most  recent  version  of  the 
investment  management  agreement 
between  the  Plan  Sponsor  and  TS&W 
was  executed  on  March  23. 1992  (the 
Management  Agreement).  Pursuant  to 
the  Management  Agreement,  TS&W  has 
full  power  to  supervise  and  direct  the 
investment  of  the  assets  comprising 
Fimd  E,  in  its  discretion,  in  accordance 
with  such  objectives  as  the  Plan 
Sponsor  may,  bora  time  to  time,  furnish 
TS&W  in  writing.  Consistent  with  the 
Plan  Sponsor's  objectives,  TS&W 
invested  the  assets  of  Fund  E  in  a  mix 
of  equity  and  fixed  income  securities 
and  cash  equivalents.  TS&W  has  met 
and  continues  to  meet  with  the  Plan 
Sponsor  twice  a  year  to  report  on  the 
performance  of  Fund  E  and  other 
matters  relating  to  its  administration, 
and  to  discuss  the  Plan  Sponsor's 
objectives  for  Fund  E  and  any  changes 
thereto. 

Pursuant  to  the  Management 
Agreement,  TS&W  receives  an  asset- 
based  annual  fee  bom  the  Plan  that  is 
based  on  a  sliding  scale.  This  fee 
schedule  is  as  follows: 


Assets  under  management 


first  $500,000 


Fee 
(percent) 


1.00 


''The  Department  is  not  providing  any  opinion  in 
this  proposed  exemption  as  to  wheSier  the  fees 
received  by  TS&W  and  iu  affiliates  were  reasonable 
in  connection  with  the  services  provided  to  the 
Plan,  during  the  period  covered  by  the  proposed 
exemption,  nor  whether  the  conditions  of  section 
408(b)(2)  of  the  Act  and  the  regulations  thereunder 
were  met  (see  29  CPK  2S50.4O8(>-2). 


Assets  under  management 

Fee 
(percent) 

next  $500,000 

075 

next  $4,000,000  ...„ 

next  $10.000,000 

next  $15,000,000 

0.60 
0.50 
040 

next  $20.000,000 

next  $50,000.000 

0.30 
025 

Pursuant  to  a  letter  agreement  dated 
September  13. 1993  (the  Letter 
A^«ement).  the  Plan  Sponsor 
authorized  TS&W  to  invest  a  portion  of 
the  assets  of  Fund  E  in  shares  of  the 
TS&W  International  Equity  Portfolio. 
The  applicant  states  tlut  it  was  the 
intention  of  the  parties  that  by  executing 
the  Letter  Agreement,  and  by  the 
disclosures  made  by  TS&W  relating 
thereto,  that  the  subsequent  investments 
of  Fund  E  assets  in  the  TS&W 
International  Equity  Portfolio  would 
comply  with  the  conditions  of  PTE  77- 
4.«  Since  September  13, 1993.  various 
cash  purchases  and  sales  of  shares  of  the 
TS&W  International  Equity  Portfolio 
have  been  made  on  behalf  of  the  Plan. 
TS&W  represents  that  these  transactions 
have  been  made  in  compliance  with  the 
terms  and  conditions  of  PTE  77-4. 
Therefore,  the  applicant  is  not    » 
requesting  an  individual  exemption  for 
such  transactions.' 

6.  The  applicant  states  that  at  all 
times  relevant  to  the  transactions  by  the 
Plan  to  which  this  proposed  exemption 
relates,  the  Plan  permitted  participants 
to  self-direct  the  investment  of  their 
respective  accoomt  balances  among 
various  investment  choices  made 
available  by  the  Plan  Sponsor,  one  of 
which  is  Fund  E.  The  Plan  Sponsor  is 
the  named  fiduciary  responsible  for 
designating  the  investment  options 
made  available  to  participants  and 
beneficiaries  and  for  hiring  and  firing 


*As  noted  in  footnote  1  above,  PTE  77-4  permits 
the  purchase  and  sale  by  an  employee  beneflt  plan 
of  shares  of  a  registered,  open-end  investment 
company  when  a  fiduciary  with  respect  to  the  plan 
is  also  the  investment  adviser  for  the  investment 
company,  provided  that  certain  conditions  are  met 
Such  conditions  require,  among  other  things,  that 
the  plan  may  not  pay  an  investment  management, 
investment  advisory  or  similar  fee  with  respect  to 
the  plan  assets  invested  in  such  shares  for  the  entire 
period  of  such  investment.  However,  Section  11(c) 
of  PTE  77-4  sUtes  that  this  condition  does  not 
preclude  the  payment  of  investment  advisory  fees 
by  the  investment  company  under  the  terms  of  an 
investment  advisory  agreement  adopted  in 
accordance  with  section  15  of  the  '40  Act.  In 
addition.  Section  n(c)  states  further  that  this 
condition  does  not  preclude  payment  of  an 
investment  advisory  fee  by  the  plan  baaed  on  total 
plan  assets  from  which  a  credit  has  been  subtracted 
representing  the  plan's  pro  rata  share  of  investment 
advisory  {bm  paid  by  the  investment  company. 

*The  Department  is  expressing  no  opinion  in  this 
proposed  exemption  regarding  whether  any 
tranaactions  vrith  the  TSftW  International  Equity 
Portfolio  under  the  circomstancas  daacribed  herein 
were  covered  by  PTE  77-4. 


UMI 
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the  Plan's  investment  managers.  The 
applicant  states  further  that  neither 
TS&W,  DSI,  the  UAM  Funds,  nor  any  of 
their  affiliates,  is  related  to  the  Plan 
Sponsor  and  its  affiliates.  Therefore,  for 
purposes  of  the  conditions  of  this 
proposed  exemption,  the  applicant 
maintains  that  Uie  Plan  Sponsor  acted  as 
a  Second  Fiduciary  which  was 
independent  of  and  unrelated  to  TS&W 
and  its  affiliates  (see  Section  in(g)  and 
footnote  2  above). 

7.  The  circumstances  which  prompted 
the  prohibited  transactions  that  would 
be  covered  by  the  requested  exemption, 
if  granted,  are  described  in  the  following 
paragraphs. 

In  Jime  1995,  the  Plan  Sponsor 
informed  TS&W  that  it  was  considering 
a  change  in  the  self-direction  featiue  of 
the  Plan  whereby  participants  would  be 
able  to  make  investment  elections  and 
changes  thereto  on  a  daily  basis,  in  lieu 
of  the  quarterly  election  procedures 
then  in  place,  and  that  it  wished  to 
retain  Fund  E  as  an  investment  option 
after  the  shift  to  a  daily  election  format 
was  achieved.  Specifically,  the  Plan 
Sponsor  wished  to  retain  TS&W  to 
continue  to  manage  a  balanced 
investment  fund  which  would  be  made 
available  to  participants  as  an 
investment  option,  provided  that  such 
investment  fund  could  be  structured  to 
accommodate  daily  transactions  by 
participants  into  and  out  of  that  Fund. 
TS&W  agreed  to  work  with  First  Union 
to  structure  Fund  E  so  that  it  could 
accommodate  daily  transactions  during 
1996. 

During  the  early  part  of  1996,  TS&W 
met  with  the  Plan  Sponsor  to  propose  a 
restructuring  of  Fund  E  to  accommodate 
the  Plan's  daily  transaction  format.  The 
essence  of  the  proposal  was  that  this 
accommodation  would  be  achieved  by 
converting  the  individual  equity  and 
fixed  income  seciuities  held  by  Fund  E 
to  shares  of  the  TS&W  Equity  and  Fixed 
Income  Portfolios.  The  applicant  states 
that  the  primary  basis  for  this  proposal 
was  that  the  TS&W  Equity  and  Fixed 
Income  Portfolios  (as  well  as  the  TS&W 
International  Equity  Portfolio,  shares  of 
which  were  already  held  by  Fund  E) 
were  already  subject  to  daily  valuation 
requirements  imder  the  '40  Act,  and  that 
nearly  all  of  the  securities  held  by  Fund 
E  were  held  by  the  TS&W  Equity  and 
Fixed  Income  Portfolios.  In  addition, 
TS&W  proposed  that  the  conversion  of 
the  equity  and  fixed  income  securities 
held  by  Fund  E  to  shares  of  the  TS&W 
Equity  and  Fixed  Income  Portfolios 
would  be  accomplished  by  transferring 
those  securities  to  such  PortfoUos  on  an 
in-kind  basis.  The  in-kind  transfiar  was 
proposed  in  order  to  avoid  the  brokerage 


costs  and  market  risk  >°  that  would 
result  if  the  seciuities  in  Fund  E  were 
sold  for  cash  and  the  cash  used  to 
purchase  shares  of  the  Portfolios,  which 
cash  would  then  be  used  by  the 
Portfolios  to  purchase  additional 
securities. 

The  applicant  states  that  after  further 
discussions  between  TS&W,  First  Union 
and  Chase  Global  over  the  following  two 
months  (i.e.  February  and  March  1996), 
TS&W  also  proposed  that  the  cash 
equivalent  holdings  of  Fund  E,  which 
had  been  invested  in  the  Federated 
Treasiuy  Obligation  Fund,  should  be 
invested  in  the  DSI  Portfolio  upon  the 
conversion  of  Fund  E's  equity  and  fixed 
income  holdings  as  described  above. 
The  rationale  for  this  aspect  of  TS&W's 
proposal  was  that  the  use  of  the  DSI 
Portfolio  would  facilitate  the  daily 
valuation  of  Fund  E  necessitated  by  the 
Plan's  daily  valuation  structure,  as  well 
as  Fimd  E's  cash  management.  Such 
transactions  would  involve  the 
investment  of  new  money  coming  into 
Fimd  E,  the  transfer  of  cash  out  of  Fund 
E  in  connection  with  investments  by 
participants  in  other  Plan  investment 
options  or  Plan  distributions,  and  the 
shifting  of  Fund  E's  holdings  between 
the  Portfolios.  These  goals  would  be 
facilitated  in  this  manner  because  the 
TS&W  Portfolios  and  the  DSI  Portfolio, 
all  being  series  of  the  UAM  Funds, 
shared  a  single  mutual  fund  custodian 
(i.e.  Chase  Manhattan  Bank)  and  a  single 
mutual  fund  administrator  (i.e.  UAM 
Fund  Services). 

TS&W  also  proposed  that,  in 
accordance  with  the  Management 
Agreement,  it  would  continue  to 
exercise  authority  to  maintain  the 
desired  balance  of  equity,  fixed  income, 
international  and  cash  equivalent 
holdings  for  Fimd  E  by  making 
adjustments  to  Fund  E's  holdings  of 
shares  of  the  TS&W  Portfolios  and  the 
DSI  Portfolio,  to  take  into  account 
fluctuations  in  the  relative  net  asset 
values  of  the  Portfolios  and  any  changes 
in  the  Plan  Sponsor's  stated  objectives 
with  respect  to  the  composition  of  Fund 
E.  Finally,  TS&W  proposed  that  it 
would  not  charge  a  fee  for  these 
allocation  services,  it  would  not  charge 
any  Plan-level  advisory  fee  with  respect 
to  assets  invested  in  the  TS&W 
Portfolios  or  the  DSI  PoitfoUo,  and  it 
would  inciu'  any  additional  costs 


required  to  value  Fund  E  and  units 
thereof  on  a  daily  basis. 

After  receiving  copies  of  current 
prospectuses  for  the  TS&W  Pcwtfolios 
and  the  DSI  Portfolio,  and  additional 
information  with  respect  to  the  fee 
structures  of  the  Portfolios,  the  Plan 
Sponsor  agreed  orally  to  all  aspects  of 
TS&W's  conversion  proposal  as 
described  above.'  ■  llierefore,  on  April 
16, 1996,  TS&W  directed  First  Union  to 
transfn'  the  fixed  income  assets  of  Fund 
E  to  the  TS&W  Fixed  Income  PoitfoUo 
in  exchange  for  shares  of  that  Portfolio, 
and  directed  First  Union  to  transfer  the 
equity  assets  of  Fund  E  to  the  TS&W 
Equity  Portfolio  in  exchange  for  shares 
of  that  Portfolio. 

Each  of  TS&W's  directions  to  First 
Union  was  confirmed  in  writing  the 
next  day  (April  17, 1996).  TS&W's 
confirming  letter  to  First  Union,  and  the 
enclosures  thereto,  included  a  listing  of 
all  fixed  income  and  equity  securities 
held  by  Fund  E  as  of  April  16, 1996.  The 
trade  date  for  the  transfers  was  April  16, 
1996.  TS&W's  instructions  were  carried 
out  by  First  Union  on  the  dates 
indicated.  The  value  of  each  security 
transferred  to  the  TS&W  Equity  and 
Fixed  Income  Portfolios  was  determined 
in  accordance  with  SEC  Rule  17a-7(b) 
imder  the  '40  Act.  In  this  regard,  the 
applicant  states  that  the  Fund  E  assets 
were  all  publicly  and  actively  traded 
stocks  and  debt  securities  which  were 
readily  valued  by  reference  to  the 
closing  price  for  such  securities  as 
determined  by  independent  market 
sources  on  the  date  of  the  transfer.  ■'  The 
Plan  received  shares  of  each  of  the 
TS&W  Portfolios  which  had  a  total  net 
asset  value  equal  to  the  value  of  all  of 
the  Plan's  assets  transferred  in-kind  to 
such  Portfolio  on  the  date  of  the  transfer 
(i.e.  April  16, 1996).  The  actual 
valuation  of  the  seciuities  and  the 
determination  of  the  number  of  shares 


■oTlie  applicant  itataa  that  tha  "markat"  riak  is 
tha  riik  that  tfaa  securitias  would  appradata  in 
valua  during  tha  appraximataly  thi«i»-day  pariod 
following  their  <ala  oy  tha  Plan  and  ending  upon 
the  puichaae  of  oompiuable  securities  by  the  TStW 
PortfeUoa.  In  that  event,  the  value  of  Fund  E  and 
each  participant's  interest  in  Fund  E  would  drop  by 
an  amount  roughly  equal  to  the  amount  by  which 
it  would  have  increased  had  the  securities  not  been 
sold. 


'  *  The  applicant  has  submitted  a  written 
statement  from  Horace  Whltworth  (Mr.  Whitworth), 
the  TSAW  investment  professional  with  primary 
raaponsibility  for  the  firm's  relationship  with  the 
Plan  Sponsor  and  the  Plan,  which  summahzaa  the 
relevant  events  leading  up  to  the  subject 
transactions.  Mr.  Whitworth  states  that  the 
appropriate  representatives  of  the  Plan  Sponsor 
orally  approved  all  aspecu  of  the  transactions  in 
advance  during  the  course  of  numerous  telephone 
conversations  and  personal  meetings  vrith  him 
during  February,  March  and  April  1996. 
Rapieaenutives  of  the  Plan  Sponsor  have  also 
confirmed  their  approval  of  the  transactions,  and 
the  events  leading  to  the  transactions,  in  a  separate 
declaration  (see  Paragraph  8  above). 

■2  The  applicant  states  that  for  purposea  of 
determining  the  "closing  price"  lot  all  of  the 
securities  on  the  date  of  the  transfer,  tha  timing  of 
tha  valuations  was  based  on  the  cloae  of  the  market 
for  the  New  York  Stock  Exchange  (i.e.  4KW  pm 
EST).  At  this  time,  all  of  tha  various  securities  were 
valued  in  acoordanoa  with  tha  raquireoianu  of  Rule 
17a-7. 
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of  each  Portfolio  to  be  issued  to  Fund 
E  were  detennined  by  Chase  Gl(^. 
TS&W's  confinnation  of  the  April  16 
transltn  was  dated  April  22, 1996  and 
was  delivered  by  mail  to  the  Plan 
Sponsor  within  seven  (7)  days  (see 
Section  0(1)  above). 

The  Plan's  holding  in  the  Federated 
Treasury  Obligation  Fund  were 
redeemed  shortly  thereafter.  By  letter 
dated  April  29, 1996.  TS&W  directed 
First  Union  to  purchase  shares  of  the 
DSI  Portfolio  for  the  Plan  for  cash.  This 
transaction  occurred  the  following  day 
(April  30).  A  confirmation  statement  for 
the  transaction  dated  April  30. 1996, 
was  dehvered  by  mail  to  the  Plan 
Sponsor  within  seven  (7)  days  (see 
Section  n(i)  abone). 

The  applicant  represents  that  the 
value  of  Fimd  E's  investment  in  the 
TS&W  Equity  and  Fixed  Income 
Portfolios  made  on  April  16, 1996, 
taking  into  account  the  reinvestment  of 
dividends,  increased  by  5.2  percent  and 
2.1  percent,  respectively,  through 
September  30, 1996. 

The  applicant  states  that  after  the 
initial  acquisition  of  shares  of  the  TS&W 
Equity  Portfolio,  the  TS&W  Fixed 
Income  Portfolio,  and  the  DSI  Portfolio, 
TSAW  directed  certain  additional 
purchases  and  sales  of  shares  of  the 
Portfohos  in  coimection  with  routine 
Fund  E  administration.  These 
transactions  were  occasioned  by 
additions  to  and  withdrawals  from  Ftmd 
E  attributable  to  participant-directed 
investments  or  distributions,  and  by  the 
reallocation  of  Fund  E  holdings  between 
the  TSft W  Portfolios  and  the  DSI 
Portfolia ''  TSAW  is  requesting  that  the 
proposed  exemption  cover  these 
subsequent  transactions  by  Fund  E  with 
the  Portfolios  for  the  period  from  April 
17. 1996  until  Augiist  26, 1996,  since 
the  Letter  Agreement  at  that  time  only 
covered  transactions  with  the  TS&W 
International  Equity  Portfolio.  TS&W 
sUtes  that  the  appropriate  TS&W 
personnel  at  this  time  erroneously 
believed  that  all  transactions  with  the 
Portfolios  had  been  authorized  imder 
the  Letter  Agreement  and  were  covered 
under  PTE  77-4.'* 


»Inlannatioii  wippliMl  by  TSaW  tndicatM  that 
after  tha  in-kind  tnuuiv  of  Fund  E**  aaaati  to 
TSaW  Equity  and  Fixad  Income  PoitfoUoa.  than 
wan  DO  lubaequant  caah  purchaaea  of  theae 
PottfeUoa  by  Fund  E  during  tha  parted  covarwl  by 
thia  propcaed  exemption.  How«*ar.  than  wen 
(ubaaquent  aalea  of  ahaiea  of  the  TSaW  PottfoUoa 
and  than  wan  both  purchaaea  and  lalea  of  aharea 
of  tha  DSI  PortJsUo  on  a  caah  beab  during  thia 
period. 

'*TSaW  rapieaeuto  that  itt  compliance  oBkar 
nviewad  TSaMTi  procedural  chackliat  at  the  time 
of  aiich  tranaactiona  and  arroneoualy  Meumed  that 
tha  written  authorixatten  required  t^  PTB  77-4 
already  exiated  for  all  (rf  the  TSaW  Portfattoe.  In 


8.  On  August  12, 1996,  the  Board  of 
Directors  of  the  Plan  Sponsor  executed 
by  unanimous  consent  a  resolution 
approving,  ratifying  and  affirming  the 
in-kind  transfer  of  assets  of  Fund  E  to 
the  TS&W  Equity  Portfolio  and  the 
TS&W  Fixed  Income  Portfolio,  as  well 
as  the  cash  purchases  of  shares  of  the 
DSI  Portfolio  as  of  April  15, 1996. 
Further,  in  a  new  letter  agreement 
between  the  parties  dated  August  26, 
1996  (the  New  Letter  Agreement),  the 
Plan  Sponsor  acknowledged  that  it  had 
received  the  then  current  prospectuses 
for  the  TS&W  Equity  and  Fixed  Income 
Portfolios  and  the  DSI  Portfolio  prior  to 
the  April  1996  transactions,  and  that  the 
in-kind  transfers  of  seoirities  to  the 
TS&W  Equity  and  Fixed  Income 
Portfolios  and  the  cash  transfers  to  the 
DSI  Portfolio  (in  exchange  for  shares  of 
such  Portfolios)  were  carried  out  with 
its  knowledge  and  consent.  Piirsuant  to 
the  New  Letter  Agreement,  all  foture 
piut^hases  and  redemptions  of  shares  of 
the  Portfolios  will  be  effected  in 
accordance  with  the  requirements  of 
PTE  77-4.  TS&W  represents  in  the  New 
Letter  Agreement  that  it  will  provide 
advance  notice  to  the  Plan  Sponsor  of 
any  increase  in  the  investment  advisory 
or  other  fees  for  the  Portfolios  and.  in 
such  event,  will  attempt  to  secure  the 
Plan  Sponsor's  written  authorization  to 
continue  the  investment  of  the  Plan's 
assets  in  the  corresponding  Portfolios, 
as  required  by  the  conditions  of  PTE  77- 
4. 

9.  The  applicant  represents  that  the 
subject  transactions  for  which  an 
individual  exemption  is  requested 
occurred  without  TS&W  realizing  that 
the  requirements  of  PTE  77-4  had  not 
been  met  at  the  time  of  the  transactions. 
Following  the  completion  of  the  April 
1996  transactions,  the  appUcant  states 
that  in  May  1996  First  Union  suggested 
to  TS&W  that  such  transactions  raised 
additional  prohibited  transaction  issues 
under  the  Act  because  the  assets  of 
Fund  E  were  transferred  in-kind  to  the 
TS&W  Equity  and  Fixed  Income 
Portfohos.  TS&W  states  that  this  was  the 
first  time  that  it  had  any  knowledge  that 
additional  prohibited  transaction  issues 
were  involved  with  the  asset  transfers. 
TS&W  consulted  with  its  present  legal 
counsel  who  then  advised  that  the 
protections  of  PTE  77-4  were  not 


thia  regard,  TSaW  sUtea  that  although  the  Letter 
Agraament  only  specifically  authorised  inveatments 
by  Fund  E  in  the  TS*W  International  Equity 
Portfolio,  there  was  a  mutual  fund  regiatntion  form 
and  other  information  in  TSaWi  file  for  the  Plan 
which  appeered  to  indicate  that  authorizatwn  had 
been  mede  by  the  Plan  Sponacr  for  aU  three  TSaW 
PoctfoUoa.  Tbanfon.  TSaW  alatee  that  the 
tranaactiona  wan  carried  out  in  good  hith. 


applicable  for  in-ldnd  transfers  of 
assets." 

The  applicant  states  that  the  subject 
transactions  were  carried  out  by  TS&W 
in  good  faith  and  that  TS&W  acted  in 
the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 
Specifically,  as  discussed  above,  TS&W 
caused  the  Plan  to  engage  in  the 
transactions  in  order  to  accommodate 
the  Plan  Sponsor's  dual  objectives  of:  (i) 
Changing  the  self-direction  fieature  of 
the  Plan  from  a  quarterly-exchange 
format  to  a  daily-exchange  format,  and 
(ii)  retaining  the  Plan's  assets  in  the 
same  type  of  equity  and  fixed  income 
securities  as  had  been  chosen  by  TS&W 
as  the  investment  manager  for  Fund  E's 
portfolio.  TS&W  states  that  the  most 
practical  option  to  achieve  this  result 
was  to  convert  the  equity  and  fixed 
income  holdings  of  Fund  E  to  shares  of 
the  TS&W  Equity  and  Fixed  Income 
Portfohos,  an  option  which  the  Plan 
Sponsor  endorsed  orally  prior  to  the 
transaction.  In  this  regani,  TS&W 
informed  the  Plan  Sponsor  that  it  would 
cost  the  Plan  an  additional  $50,000  per 
year,  at  a  minimimi,  to  implement  a 
daily  valuation  and  investment  format 
for  a  separate  account  portfoUo  of  a  size 
and  type  comparable  to  Fimd  E.  This 
,  amount  would  have  been  approximately 
$158,225  annually  (i.e.  a  total  annual  fee 
of  .740  percent),  based  on  the  value  of 
Fund  E's  assets  at  that  time,  whereas  the 
investment  advisory  fees  for  managing 
the  assets  through  the  Portfohos  was 
approximately  $131,840  (i.e.  a  total 
annual  fee  of  .617  percent).  Moreover,  as 
noted  below,  virtually  all  of  the  equity 
and  debt  securities  held  by  Fimd  E  were 
already  held  by  the  TS&W  Equity  and 
Fixed  Income  Portfohos.  respectively. 
Thus.  TS&W  states  that  the  most 
efficient  and  economical  method  of 
accompUshing  the  Plan  Sponsor's 
objectives  was  to  invest  the  Fimd  E 
assets  in  the  TS&W  Portfohos  on  an  in- 
kind  basis.  Similarly,  TS&W  beUeved 
that  daily  transfers  into  and  out  of.  and 
distributions  from  and  valuations  of, 
Fimd  E  would  be  fadhtated  if  Fund  E's 
cash  equivalent  holdings  were  invested 
in  the  DSI  PortfoUo  rather  than  a  non- 
UAM  money  market  fund. 

TS&W  represents  that  by  converting 
Fund  E's  holdings  of  individual  equity 
and  fixed  income  securities  to  shares  of 
the  TS&W  Equity  and  Fixed  income 
Portfohos.  respectively.  Fimd  E's 
investment  mix  and  mailcet  exposure 
were  not  materially  changed.  TS&W 
states  that  a  comparison  of  TS&W's 
April  22, 1996  letter  to  the  Plan  Sponsor 
confirming  the  initial  in-kind  transfers 


"See  OOL  Opinion  Letter  94-35A.  n.  3 
(November  3. 19M). 
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to  the  list  of  holdings  of  the  TS&W    ~ 
Equity  and  Fixed  Income  Portfolios  as  of 
April  12, 1996,  reveals  that  the  holdings 
of  Fund  E  and  the  TSftW  Portfolios  were 
almost  identical.  In  this  regard,  47  out 
of  50  of  the  equity  securities  transferred 
in-kind  to  the  TS&W  Equity  Portfolio, 
representing  approximately  98  percent 
of  the  aggregate  value  of  all  such 
seouities,  were  held  by  the  TS&W 
Equity  Portfolio  as  of  April  12, 1996.  In 
addition,  23  out  of  25  of  the  fixed 
income  seciuities  transferred  to  the 
TS&W  Fixed  Income  Portfolio, 
representing  approximately  94  percent 
of  the  aggregate  value  of  such  securities, 
were  held  by  the  TS&W  Fixed  Income 
Portfolio  as  of  April  12, 1996.  TS&W 
also  notes  that  the  Plan  and  its 
participants  and  beneficiaries  have  not 
suffer^  a  loss  as  a  result  of  the  subject 
transactions  and  that  the  investment 
performance  of  the  assets  during  the 
period  covered  by  the  proposed 
exemption  was  comparable  to  the 
performance  of  the  securities  markets  in 
general  and  to  TS&W's  performance 
outside  of  the  Portfolios. 

Within  10  days  of  the  date  that  this 
proposed  exemption  is  granted,  TS&W 
has  agreed  to  pay  to  the  Plan  an  amount 
eqiial  to  the  additional  net  fees 
attributable  to  Fimd  E  which  TS&W  and 
its  affiliates  (i.e.  DSI  and  UAM  Fund 
Services)  received  during  the  period 
firom  April  17, 1996  until  August  26, 
1996,  as  a  result  of  the  investment  of 
Fund  E  assets  in  the  Portfolios.  In 
addition,  TS&W  has  agreed  to  pay  a 
reasonable  rate  of  interest  on  such 
amount  which  is  at  least  equal  to  the 
rate  of  return  such  assets  would  have 
earned  as  assets  held  in  Fimd  E  diiring 
this  period.  TS&W  estimates  that  the 
amoimt  of  the  additional  fees  during 
this  132-day  period  was  approximately 
$8,150.  This  estimate  is  basisd  on  the  - 
following  data: 

(i)  the  total  investment  management 
fees  that  would  have  been  charged  by 
TS&W  at  the  Plan-level  (prior  to  the 
implementation  of  a  daily  valuation 
arrangement)  on  an  aimual  basis  for  the 
total  assets  in  Fimd  E  (i.e.  $21,368,628 
as  of  April  16, 1996)  was  approximately 
$108,225; 

(ii)  the  total  investment  advisory  and 
other  fees  that  would  have  been 
received  by  TS&W  and  its  affiliates  from 
the  Portfolios  for  such  assets  on  an 
annual  basis  (less  the  $1 2 ,000  which 
TS&W  paid  to  Chase  Global)  was 
approximately  $130,762;  and 

(iii)  the  dimrence  between  the 
amoimts  described  above  in  (i)  and  (ii) 
on  an  aimual  basis  as  adjusted  for  the 
132-day  period  involved.'* 


10.  TS&W  represents  that  the  Plan 
and  its  participants  and  beneficiaries 
were  afforded  protections  comparable  to 
those  provided  by  PTE  77-4  and  various 
individual  exemptions  granted  by  the 
Department  for  the  conversion  of 
collective  investment  funds  maintained 
by  a  bank  to  a  mutiial  fund  for  which 
such  bank  or  an  affiliate  acts  as  an 
investment  adviser.'''  Such  protections 
include:  (i)  No  commissions  or  12b-l 
fees  were  paid  by  the  Plan  in  connection 
with  the  transactions;  (ii)  TS&W  did  not 
collect  a  Plan-level  fee  on  assets 
invested  in  the  TS&W  Portfolios  or  the 
DSI  Portfolio;  (iii)  advance  disclosiu^s 
were  made  to  the  Plan  Sponsor,  which 
was  an  independent  Plan  fiduciary  (i.e. 
a  Second  Fiduciary);  (iv)  prior  approval 
was  obtained  fiom  the  Plan  Sponsor,  as 
described  herein;  (v)  the  secxuities 
transferred  in-kind  were  valued  in 
accordance  with  the  requirements  of 
SEC  Rule  17a-7(b)  under  the  '40  Act; 
(vi)  the  Plan  received  shares  of  each  of 
the  TS&W  Portfolios  which  had  a  total 
net  asset  value  equal  to  the  value  of  all 
of  the  Plan's  assets  transferred  in-kind 
to  such  Portfolio  on  the  date  of  the 
transfer  (i.e.  April  16, 1996)  and  (vii)  a 
written  confirmation  of  the  initial  in- 
kind  transfers  was  delivered  by  TS&W 
within  a  matter  of  a  few  days  after  those 
transfers  were  completed  containing  the 
appropriate  information  to  inform  the 
Plan  Sponsor  of  the  essential  details 
regarding  the  transactions.  In  addition, 
pursiiant  to  the  New  Letter  Agreement 
between  TS&W  and  the  Plan  Sponsor 
dated  August  26, 1996,  all  future 
acquisitions  and  redemptions  of  shares 
of  die  Portfolios  on  behalf  of  the  Plan's 
Fund  E  assets  will  be  carried  out  in 
accordance  with  the  requirements  of 
PTE  77-4. 

11.  In  summary,  the  applicant 
represents  that  the  subject  transactions 
met  the  statutory  criteria  of  section 
408(a]  of  the  Act  because,  among  other 
things:  (a)  No  sales  commissions  or 
other  fees  were  paid  by  the  Plan  in 
connection  with  the  acquisition  of 
shares  of  the  Portfolios  and  no 
redemption  fees  were  paid  by  the  Plan 
in  connection  with  the  sale  by  the  Plan 
of  such  shares;  (b)  the  Plan  Sponsor,  as 
an  independent  Plan  fiduciary,  received 
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■^  See,  for  example,  PTE  94-62  involving 
Marshell  h  lUley  Trust  Company  (59  FR  62422, 
December  5. 1994):  PTE  94-66  involving  The  Bank 
of  California,  N.A.  (59  FR  65403.  December  19, 
1994);  PTE  95-33  involving  Bank  South.  N.A.  (60 
FR  20773.  April  27,  1995);  PTE  95-48  involving 
Mellon  Bank,  N.A.  (60  FR  32995,  June  26. 1995): 
and  PTE  95-49  involving  Norwest  Bank  (60  FR 
33000,  June  26, 1995).  See  also  the  Proposed  Class 
Exemption  for  Bank  Collective  Investment  Fund 
Conversion  Transactions,  (61  FR  58224.  November 
13, 1996),  submitted  on  behalf  of  Fedwated 
Investors. 


advance  notice  of  the  transactions  and 
full  disclosure  of  information 
concerning  the  Portfolios:  (c)  on  the 
basis  of  the  information  referred  to 
above,  the  Plan  Sponsor  orally  approved 
the  transactions,  including  the  initial  in- 
kind  transfer  of  Fund  E's  assets  to  the 
TS&W  PortfoUos  in  exchange  for  shares 
of  such  PortfoUos,  prior  to  the 
transactions;  (d)  the  Plan  Sponsor  has 
acknowledged  and  confirmed  in  writing 
that  it  provided  advance  oral  approval 
of  the  transactions;  (e)  the  assets  of  the 
Plan  transferred  to  the  TS&W  Portfolios 
were  pubUcly-traded  securities  that 
were  valued  at  their  closing  prices 
(determined  as  of  the  close  of  the  New 
York  Stock  Exchange  on  the  date  of  the 
transfer)  in  accordance  with 
independent  market  sources  pursuant  to 
the  procedures  described  under  SEC 
Rule  17a-7(b);  (f)  the  Plan  received 
shares  of  each  of  the  TS&W  PortfoUos 
which  had  a  total  net  asset  value  equal 
to  the  value  of  aU  of  the  Plan's  assets 
transferred  in-kind  to  such  PortfoUo  on 
the  date  of  the  transfer;  (g)  TS&W  sent 
by  regular  mail  to  the  Plan  Sponsor,  not 
more  than  seven  (7)  days  after  the 
completion  of  the  in-kind  transfers  to 
the  TS&W  PortfoUos,  a  written 
confirmation  which  contained  the 
relevant  information  regarding  the 
transactions;  (h)  the  Plui  did  not  pay 
any  plan-level  investment  management 
fees,  investment  advisory  fees,  or 
similar  fees  to  TS&W  or  an  affiUate  with 
respect  to  any  of  the  assets  of  such  Plan 
which  were  invested  in  shares  of  any  of 
the  PortfoUos;  (i)  the  combined  total  of 
all  fees  received  by  TS&W  and  its 
affiUates  for  the  provision  of  services  to 
the  Plan,  and  in  coimection  with  the 
provision  of  services  to  the  PortfoUos  in 
which  the  Plan  invested,  was  not  in 
excess  of  "reasonable  compensation" 
within  the  meaning  of  section  408(b)(2) 
of  the  Act;  (j)  TS&W  will  pay  the  Plan 
an  amount  equal  to  the  additional  net 
fees  attributable  to  Fund  E  which  TS&W 
and  its  affiUates  received  during  the 
period  from  April  17, 1996  imtil  August 
26, 1996,  as  a  residt  of  the  investment 
of  Fund  E's  assets  in  the  PortfoUos,  plus 
a  reasonable  rate  of  interest  on  such 
amount:  (k)  neither  TS&W,  DSI  nor  any 
affiUate  thereof  received  fees  payable 
pursuant  to  Rule  12b-l  under  the  '40 
Act  in  cormection  with  the  transactions 
involving  the  PortfoUos;  and  (1)  aU 
deaUngs  between  the  Plan  and  the 
Portfolios  were  on  a  basis  no  less 
favorable  to  the  Plan  than  dealings  with 
other  shareholders  of  the  PortfoUos. 

Notice  to  Interested  Povons 

Notice  of  the  proposed  exemption 
shaU  be  given  to  aU  interested  persons, 
including  each  Plan  participant  who 
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had  intarasts  in  Fund  E  during  the 
period  oovarad  by  the  propoeed 
examption.  Notice  to  interaited  parsons 
shall  be  provided  by  fiist  class  mail 
and/or  posting  in  the  woikplaoe  within 
sixty  (60)  days  following  the  publication 
of  the-propoeed  examptian  in  the 
Fadaral  Ragislar.  Su(±  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Fedend 
KegMar  and  a  supplemental  statonent 
(see  29  CFR  2S70.43(b)(2))  which 
ininms  all  interested  persons  of  their 
light  to  comment  on  and/or  request  a 
hearing  with  respect  to  the  propoNMd 
exemption.  Comments  and  requests  for 
a  public  hearing  are  due  within  ninety 
(90)  days  follo^^ng  the  publication  of 
the  proposed  exemption  in  the  Federal 
Sagiater. 

ran  FuimcR  infomution  contact:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-firee  number.) 

Geiwnl  Inftmnation 

The  attention  of  interested  persons  is 
directed  to  the  foUovring: 

(1)  The  £Bct  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  pndiibited  transaction 
provisions  to  which  the  exemption  does 
not  applv  and  the  general  fiduduy 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  thing* 
require  a  fiduciary  to  discharge  his 
dirties  ren>ecting  the  plan  so&ly  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
pradent  fiashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  afbct  the  requironent  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
emplojrees  of  the  employer  iriAintajTiing 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  497S(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 


whether  the  transaction  is  in  fact  a 
prohibited  transacticm;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  foots  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  svAject  of 
the  exemption.  In  the  case  of  mnrin^jng 
exemption  transactions,  if  any  of  the 
material  foots  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Departmrait. 

Signed  at  Washington,  DC.  this  28th  day  of 
January,  1997. 

IvanSlradUd. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  labor. 

(PR  Doc  97-2387  Piled  1-30-47: 8:45  am] 
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(ProMbMad  TranaaeHon  Eaampdon  07-07; 
ExampOon  AppUeadon  Noa.  D-10079 
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Qrmt  of  Indtvldual  ExMnptkms; 
niwvilla  NMkmal  Bank  A  Trust 
Company.  Trust  Company  of 
Kantiicky;  and  Fhst  Afflsrlcan  Bank 
(Coilactlvaly.  tho  Banks),  st  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMAKY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Intranal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  siich 
exemptions.  The  notices  set  forth  a 
siunmary  of  foots  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
bcwn  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 


applicants  have  represented  that  they 
have  complied  witn  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  woa 
received  by  the  Department 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978,' 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statntoiy  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  tiie 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570.  Subpart  B  (55  FR  32836. 
32847,  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  Tlie  exemptions  are 
administratively  feasible; 

(b)  They  are  in  tiie  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Pikeville  Natiooal  Bank  A  Trust 
Company;  Tmst  Company  of  Kentucky; 
and  Firrt  American  Bank  (Coilactlvaly, 
the  Banks)  Located  in  Pikeville  and 
Ashland,  Kentucky 

[Praltibited  Transaction  Exemption  97-07; 
Application  Numbers  D-10079  Through  D- 
10082] 

Exemption 

Tha  restrictions  of  sections  406(a). 
406(b)(1)  and  406(b)(2)  of  tiie  Act  and 
the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  The  cash  sales  on  December  28. 
1994  and  January  13, 1995,  of  certain 
collateralized  mortgage  obligations 
(CMOs)  and  other  mortgage-backed 
securities  (collectively,  the  Seciirities) 
held  by  eighty-six  (86)  employee  benefit 
plans,  Kec^  plans  and  individual 
retirement  accounts  (IRAs)  for  vMdtx 
the  Banks  act  as  trustee  (the  Plans)  to 
Pikeville  National  Corporation  (PKVL). 
a  party  in  interest  with  respect  to  the 
Plans;  (2)  the  "makewhole"  payments 
made  by  PKVL  to  the  Plans  on  January 
20, 1995,  in  connection  wiUi  the  sale  of 
certain  Securities  by  the  Plans  on  the 
open  market  on  November  2, 1994;  and 
(3)  the  proposed  additional 
"makewhole"  and  interest  paymoits  to 
be  made  by  PKVL  to  the  Plans,  as  of  the 
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date  the  exemptioii  is  granted,  as  a 
result  of:  (i)  The  additional  amounts 
owed  to  such  Plans  based  on  the 
amortized  cost  of  the  Securities  at  the 
time  of  the  transactions  in  sitiutions 
ythen  the  amortized  cost  exceeded  the 
outstanding  principal  balance  of  the 
Securities  (plus  a  reasonable  rate  of 
interest  on  such  amounts),  and  (ii)  the 
additional  accrued  but  unpaid  interest 
on  the  Seciirities  which  was  owed  to  the 
Plans  at  the  time  of  the  sale  to  PKVL  on 
December  28, 1994  (plus  a  reasonable 
rate  of  interest  on  such  amounts); 
provided  that  the  following  conditions 
are  met: 

(a)  Each  sale  was  a  one-time 
transaction  for  cash; 

(b)  Each  Plan  has  received  or  will 
receive  a  total  amoimt  for  the  Seciuities 
owned  by  the  Plan,  including  the  sale 
proceeds  and  "makewhole"  payments 
for  transactions  that  occurred  either  on 
the  open  market  or  with  PKVL.  which 
is  eqtial  to  the  greater  of:  (i)  The 
outstanding  principal  balance  for  each 
Security  owned  by  the  Plan,  plus 
accrued  but  unpaid  interest,  at  the  time 
of  the  sale;  (ii)  the  amortized  cost  for 
each  Seciuity  owned  by  the  Plan  on  the 
date  of  the  sale,  plus  accrued  but  impaid 
interest,  as  determined  by  the  Banks;  or 
(iii)  the  fair  mariiet  value  of  each 
Seciuity  owned  by  the  Plan  as 
determined  by  the  Banks  from  broker- 
dealers  or  pricing  services  independent 
of  the  Banks  at  the  time  of  the  sale; 

(c)  With  respect  to  the  "makewhole" 
payments  made  by  PKVL  to  the  Plans  on 
January  20, 1995,  the  Plans  receive  a 
reasonable  rate  of  interest  for  the  period 
from  November  2, 1994  (the  date  of  the 
sale  of  certain  Securities  on  the  open 
maritet)  until  January  20, 1995  (the  date 
such  payments  were  made),  to  the 
extent  this  amoimt  is  not  already 
accounted  for  imder  the  additional 
"makewhole"  payments  which  are  due 
for  the  Securities  based  on  the  amoimts 
referred  to  above  in  Item  (3)(i); 

(d)  The  Plans  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  transactions; 

(e)  The  Banks,  as  trustee  of  the  Plans, 
determined  that  the  sale  of  the 
Securities  was  in  the  best  interests  of 
each  of  the  Plans  and  their  participants 
and  beneficiaries  at  the  time  of  the 
transaction; 

(f)  The  Banks  took  all  appropriate 
actions  necessary  to  safeguard  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries  in 
connection  with  the  transactions;  and 

(g)  Each  Plan  received  a  reasonable 
rate  of  retiun  on  the  Seciuities  during 
the  period  of  time  that  it  held  the 
Securities. 


EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  28, 1994,  and 
January  13, 1995,  for  the  sales  of  the 
Securities  made  to  PKVL,  and  as  of 
January  20, 1995,  for  the  "makewhole" 
payments  made  by  PKVL  in  connection 
with  the  sale  of  the  Securities  to  an 
luirelated  party  on  November  2, 1994.  In 
addition,  this  exemption  is  effective  for 
the  additional  "makewhole"  and 
interest  payments  due  to  the  Plans  as  of 
the  date  such  payments  are  made  to  the 
affected  Plans. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  (the  Proposal) 
published  on  November  6, 1996  at  61 
FR  57462. 

WRITTEN  COMMENTS  AND  MODIFICATIONS: 
The  applicant  submitted  a  comment 
letter  on  the  Proposal  which  requested 
that  certain  modifications  be  made  by 
the  Department. 

First,  the  Banks  request  that  the 
abbreviation  "PNC",  as  used  in  the 
Proposal  to  refer  to  the  Pikeville 
National  Corporation,  not  be  used  in  the 
final  exemption.  The  applicant  notes 
that  the  abbreviation  "PNC"  is  used  for 
identification  and  promotion  purposes 
by  Pittsburgh  National  Corporation,  a 
major  bank  holding  company  that  was 
not  involved  in  any  way  with  the 
subject  transactions.  To  avoid 
unnecessary  confusion  or 
misunderstandings  by  interested  parties, 
the  Banks  request  that  references  to  the 
Pikeville  National  Corporation  as 
"PNC"  be  changed  to  "PKVL". 

In  this  regard,  the  Department  has 
deleted  references  to  "PNC"  and 
substituted  "PKVL". 

Second,  the  Banks  would  like  to 
clarify  that  there  are  fewer  than  eighty- 
nine  plans  involved  in  the  subject 
transactions,  as  stated  in  the  Proposal. 
The  Banks  represent  that  after  the 
Proposal  was  published  it  was 
discovered  that  several  "plans"  were 
actually  subaccounts  to  plans  and  not 
separate  plans.  Thus,  the  Banks  state 
that  the  correct  number  of  "plans" 
involved  is  eighty-six  (86). 

In  this  regard,  the  Department  has 
modified  the  language  of  the  exemption 
based  on  the  applicant's  clarification. 

Accordingly,  the  Department  has 
determined  to  grant  the  requested 
exemption  as  modified  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  niunber.) 


Morgan  Stanley  ft  Co.  Incorporated 
Located  in  New  York,  New  York 

(Prohibited  Transaction  Exemption  97-08; 
Exemption  Application  No.  D-10108] 

Exemption 

Section  I — ^Transactions 

A.  Effective  Augxist  25, 1995,  the 
restrictions  of  section  406(a)(1)(A) 
through  P)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  the  taxes  imposed  by  section  4975 
(a)  and  (b)  of  the  Internal  Revenue  Code 
of  1986  (the  Code),  by  reason  of  section 
4975  (c)(1)(A)  throu^  P)  of  the  Code, 
shall  not  apply  to  any  purchase  or  sale 
of  a  security  between  an  employee 
benefit  plan  and  a  broker-dealer 
affiliated  with  Moi^gan  Stanley  &  Co. 
and  subject  to  British  law  (MSC/UK 
Affiliate),  if  the  following  conditions, 
and  the  conditions  of  Section  Q,  are 
satisfied: 

(1)  The  MSC/UK  Affiliate  customarily 
purchases  and  sells  securities  for  its 
own  account  in  the  ordinary  course  of 
its  business  as  a  broker-dealer. 

(2)  Sudi  transaction  is  on  terms  at 
least  as  favorable  to  the  plan  as  those 
which  the  plan  could  obtain  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

(3)  Neither  the  MSC/UK  Affiliate  nor 
an  affiliate  thereof  has  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  plan  assets  involved 
in  the  transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  C.F.R. 
2510.3-21(c))  with  respect  to  those 
assets,  and  the  MSC/UK  Affiliate  is  a 
party  in  interest  or  disqualified  person 
with  respect  to  the  plan  assets  involved 
in  the  transaction  solely  by  reason  of 
section  3(14)(B)  of  the  Act  or  section 
4975(e)(2)(B)  of  the  Code,  or  by  reason 
of  a  relationship  to  a  person  described 
in  such  sections.  For  purposes  of  this 
paragraph,  the  MSC/UK  AffiUate  shall 
not  be  deemed  to  be  a  fiduciary  with 
respect  to  a  plan  solely  by  reason  of 
providing  securities  custodial  services 
for  a  plan. 

B.  Effective  August  25. 1995,  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply  to  the  lending  of 
securities  that  are  assets  of  an  employee 
benefit  plan  to  an  MSC/UK  AffiUate  if 
the  following  conditions,  and  the 
conditions  of  Section  n,  are  satisfied: 

(1)  Neither  the  MSC/UK  Affiliate  (the 
Borrower)  nor  an  affiliate  of  the 
Borrower  has  discretionary  authority  or 
control  with  respect  to  the  investment  of 
the  plan  assets  involved  in  the 
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transaction,  or  renders  investment 
advice  (within  the  meaning  of  29  C.F.R. 
2510.3-21(c))  with  respect  to  those 
assets; 

(2)  The  plan  receives  from  the 
Borrower,  either  by  physical  dehvery  or 
by  book  entry  in  a  seciirities  depository 
located  in  the  United  States,  by  the 
close  of  business  on  the  day  on  which 
the  seciirities  lent  are  delivered  to  the 
Borrower,  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  United 
States  bank  letters  of  credit  issued  by  a 
person  other  than  the  Borrower  or  an 
affiliate  thereof,  or  any  combination 
thereof,  having,  as  of  the  close  of 
business  on  the  preceding  business  day, 
a  market  value  (or,  in  the  case  of  letters 
of  credit,  a  stated  amount)  equal  to  not 
less  than  100  percent  of  the  then  market 
value  of  the  securities  lent.  The 
collateral  referred  to  in  this  Section 
1(B)(2)  must  be  held  in  the  United 
States; 

(3)  Prior  to  the  making  of  any  such 
loan,  the  Borrower  shall  have  furnished 
the  following  items  to  the  fiduciary  for 
the  plan  who  is  making  decisions  on 
behalf  of  the  plan  with  respect  to  the 
lending  of  securities  (the  Lending 
Fiduciary):  (1)  The  most  recent  available 
audited  statement  of  the  Borrower's 
financial  condition,  (2)  the  most  recent 
available  unaudited  statement  of  the 
Borrower's  financial  condition  (if  more 
recent  than  such  audited  stated),  and  (3) 
a  representation  that,  at  the  time  the 
loan  is  negotiated,  there  has  been  no 
material  adverse  change  in  the 
Borrower's  financial  condition  since  the 
date  of  the  most  recent  financial 
statement  furnished  to  the  plan  that  has 
not  been  disclosed  to  the  Lending 
Fiduciary.  Such  representation  may  be 
made  by  the  Borrower's  agreement  that 
each  such  loan  shall  constitute  a 
representation  by  the  Borrower  that 
there  has  been  no  such  material  adverse 
change; 

(4)  The  loan  is  made  pursuant  to  a 
written  loan  agreement,  the  terms  of 
which  are  at  least  as  favorable  to  the 
plan  as  those  which  the  plan  could 
obtain  in  an  arm's-length  transacticm 
with  an  unrelated  party.  Such 
agreement  may  be  in  the  form  of  a 
master  agreement  covering  a  series  of 
securities-lending  transactions; 

(5)  The  plan  (Ijxeceives  a  reasonable 
fee  that  is  related  to  the  value  of  the 
borrowed  securities  and  the  duration  of 
the  loan,  or  (2)  has  the  opportunity  to 
derive  compensation  through  the 
investment  of  cash  collateral.  Where  the 
plan  has  that  opportunity,  the  plan  may 
pay  a  loan  rebate  or  similar  fee  to  the 


Borrower,  if  such  fee  is  not  greater  than 
the  plan  would  pay  an  unrelated  party 
in  an  arm's-length  transaction; 

(6)  The  plan  receives  the  equivalent  of 
all  distributions  made  to  holders  of  the 
borrowed  seciirities  during  the  tenn  of 
the  loan,  including,  but  not  limited  to. 
cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits 
and  rights  to  purchase  additional 
securities; 

(7)  If  the  market  value  of  the  collateral 
on  the  close  of  trading  on  a  business  day 
is  less  than  100  percent  of  the  market 
value  of  me  borrowed  securities  at  the 
close  of  trading  on  that  day,  the 
Borrower  shall  deliver,  by  the  close  of 
business  on  the  following  business  day, 
an  additional  amount  of  collateral  (as 
described  in  paragraph  (2))  the  market 
value  of  which,  together  with  the  market 
value  of  all  previously  delivered 
collateral,  equals  at  least  100  percent  of 
the  market  value  of  all  the  borrowed 
securities  as  of  such  preceding  day. 
Notwithstanding  the  foregoing,  part  of 
the  collateral  may  be  returned  to  the 
Borrower  if  the  market  value  of  the 
collateral  exceeds  100  percent  of  the 
market  value  of  the  borrowed  securities, 
as  long  as  the  market  value  of  the 
remaining  collateral  equals  at  least  100 
percent  of  the  market  value  of  the 
borrowed  securities; 

(8)  The  loan  may  be  terminated  by  the 
plan  at  any  time,  whereupon  the 
Borrower  shall  deliver  certificates  for 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  plan 
within  (1)  the  customary  delivery  period 
for  such  securities,  (2)  three  business 
da)rs,  or  (3)  the  time  negotiated  for  such 
delivery  by  the  plan  and  the  Borrower. 
whichevOT  is  lesser;  and 

(9)  In  the  event  the  loan  is  terminated 
and  the  Borrower  fails  to  return  the 
borrowed  securities  or  the  equivalent 
thereof  within  the  time  described  in 
paragraph  (8)  above,  then  (i)  the  plan 
may,  under  the  terms  of  the  loan 
agreement,  purchase  securities  identical 
to  the  borrowed  securities  (or  their 
equivalent  as  described  above)  and  may 
apply  the  collateral  to  the  payment  of 
the  purchase  price,  any  other 
obligations  of  the  Borrower  under  the 
agpreement,  and  any  expenses  associated 
with  the  sale  and/or  purchase,  and  (ii) 
the  Borrower  is  obligated,  under  the 
terms  of  the  loan  agreement,  to  pay,  and 
does  pay  to  the  plan,  the  amoimt  of  any 
remaining  obligations  and  expenses  not 
covered  by  the  collateral  plus  interest  at 
a  reasonable  rate.  Notwithstanding  the 
foregoing,  the  Borrower  may,  in  the 
event  the  Borrower  feils  to  return 


borrowed  securities  as  described  above, 
replace  non-cash  collateral  with  an 
amount  of  cash  not  less  than  the  then 
current  market  value  of  the  collateral, 
provided  such  replacement  is  approved 
by  the  Lending  Fiduciary. 

(10)  If  the  Borrower  feils  to  comply 
with  any  condition  of  this  exemption,  in 
the  course  of  engaging  in  a  securities- 
lending  transactions,  the  plan  fiduciary 
who  caused  the  plan  to  engage  in  such 
transaction  shall  not  be  deemed  to  have 
caused  the  plan  to  engage  in  a 
transaction  prohibited  by  section 
406(a)(1)(A)  through  (D)  of  the  Act 
solely  by  reason  of  the  Borrower's 
failure  to  comply  with  the  conditions  of 
the  exemption. 

C.  Effective  August  25, 1995,  the 
restrictions  of  sections  406(a)(1)(A) 
through  (D)  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  shall  not  apply  to 
any  extension  of  credit  to  an  employee 
benefit  plan  by  an  MSC/UK  Affiliate  to 
permit  the  settlement  of  securities 
transactions  or  in  connection  with  the 
writing  of  options  contracts  provided 
that  the  following  conditions  are  met: 

(a)  The  MSC/UK  Affiliate  is  not  a 
fiduciary  with  respect  to  any  assets  of 
such  plan,  unless  no  interest  or  other 
consideration  is  received  by  such 
fiduciary  or  any  affiliate  thereof  in 
connection  with  such  extension  of 
credit;  and 

(b)  Such  extension  of  credit  would  be 
lawfiil  imder  the  Securities  Exchange 
Act  of  1934  and  any  rules  or  regulations 
thereimder  if  such  act,  rules  or 
regijJations  were  applic^le. 

Section  n— General  Conditions 

A.  The  MSCAJK  Affiliate  is  registered 
as  a  broker-dealer  with  the  Securities 
and  Futures  Authority  of  the  United 
Kingdom  (the  S.F.A.); 

B.  The  MSC/UK  Affiliate  is  in 
compliance  with  all  requirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  under 
the  Securities  and  Exchange  Act  of 
1934,  which  provides  for  foreign  broker- 
dealers  a  limited  exemption  bom  U.S. 
registration  reqiiiremraits; 

C.  Prior  to  the  tiansaction,  the  MSC/ 
UK  Affiliate  enters  into  a  written 
agreement  with  the  plan  in  which  the 
MSC/UK  Affiliate  consents  to  the 
jurisdiction  of  the  courts  of  the  United 
States  with  respect  to  the  transactions 
covered  by  this  exemption; 

D.  (1)  The  MSC/UK  Affiliate 
maintains  or  causes  to  be  maintained 
within  the  United  States  for  a  period  of 
six  years  from  the  date  of  such 
transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  this  section  to  determine 
whether  the  ccmditions  of  this 
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exemption  have  been  met;  except  that  a 
party  in  interest  with  respect  to  an 
employee  benefit  plan,  other  than  the 
MSC/UK  Affiliate,  shall  not  be  subject 
to  a  civil  penalty  under  section  502(i)  of 
the  Act  or  the  taxes  imposed  by  section 
4975(a)  or  (b)  of  the  Code,  if  such 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
this  section,  and  a  prohibited 
transaction  will  not  be  deemed  to  have 
occurred  if,  due  to  dnnmistances 
beyond  the  control  of  the  MSCTUK 
Affiliate,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six 
year  period; 

(2)  The  records  referred  to  in 
subsection  (1)  above  are  unconditionally 
available  for  examination  diiring  normal 
business  hours  by  duly  authorized 
employees  of  the  Department  of  Labor, 
the  Internal  Revenue  Service,  plan 
participants  and  beneficiaries,  any 
employer  of  plan  participants  and 
beneficiaries,  and  any  employee 
oiganization  any  of  whose  members  are 
covered  by  such  plan;  except  that  none 
of  the  persons  described  in  this 
subsection  shall  be  authorized  to 
examine  trade  secrets  of  Morgan  Stanley 
&  Co.  or  the  MSC/UK  or  any  commercial 
or  financial  information  which  is 
privileged  or  confidential. 

m — Definitions 

"Affiliate"  of  a  person  shaU  include: 
(i)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person;  (ii)  any  officer,  director,  or 
partner,  employee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (iii)  any  corporation  or 
partnership  of  which  such  other  person 
is  an  officer,  director  or  partner.  For 
purposes  of  this  definition,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  petstm 
other  than  an  individual. 

"Security"  shall  include  equities, 
fijced  income  securities,  options  on 
equity  and  on  fixed  income  securities, 
government  obligations,  and  any  other 
instrument  that  constitutes  a  security 
imder  U.S.  securities  laws.  The  term 
"security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  13, 1996  at  61  FR  58237. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Rtmald  Willett  of  the  Department, 
telephraie  (202)  219-6881.  (This  is  not 
a  toU-fiee  numlMr.) 


Cassemco,  Inc.  Retirament  Flan  and 
Trust  Agreenient  (the  Plan)  Located  In 
CookeTiUe,T« 


(Prohibited  TFansaction  Exemption  96-09; 
Exemption  Application  No.  D-10350) 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  cash 
sale  (the  Sale)  by  the  Plan  of  certain 
securities  (the  Securities)  to  Cassemco, 
Inc.,  the  sponsoring  employer  and  party 
in  interest  with  respect  to  the  Plan; 
provided  (1)  the  Sale  is  a  one-time 
transaction  for  cash,  (2)  the  Plan  pays  no 
commissions  nor  incurs  any  expenses  in 
connection  with  the  Sale,  and  (3)  the 
Plan  receives  as  consideration  for  the 
Sale  no  less  than  the  fair  market  value 
of  the  Securities  as  of  the  date  of  the 
Sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refw  to  the  notice  of 
proposed  exemption  published  on 
December  3, 1996,  at  61  FR  64160. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

VanAgarm  Aaaet  Management,  Inc 
(PanAgora)  Located  in  Boston, 
Massachnsetta 

(Prohibited  Transaction  Exemption  97-10; 
Exemption  Application  Na  D-103S11 

Exemption 

PanAgora  shall  not  be  precluded  from 
functioning  as  a  "qualified  professional 
asset  manager"  pursuant  to  Prohibited 
Transaction  Exemption  84-14  (PTE  84- 
14,  49  FR  9494,  March  13, 1984)  solely 
because  of  a  failtue  to  satisfy  Section 
Kg)  of  PTE  84-14,  as  a  result  of 
affiliation  with  E.F.  Hutton  &  Company, 
Inc.  and  Shearson  Lehman  Brothers, 
Inc.,  formerly  Shearson  I,fthman  Hutton, 
Inc. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  3, 1996  at  61  FR  64161. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  September  22, 1989,  the 
date  on  which  PanAgora  was  formed. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
nunJwr.) 


General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  a  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
reqtiire  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must  . 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction:  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  28th  day  of 
January,  1997. 
Iran  StTMfcld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc  97-23M  Piled  1-30-97;  8:45  am] 
■LUNO  COOf  4S1»-»# 
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IProlifcllwITrwecllonBwmpdons  97-02 
and  97-07;  Enmptfon  AppUcaUon  Noe.  D- 
108S2,  D-10263,  and  0-102041 

Qrant  Of  mdivkJual  Exemption  for 
Wayne  Otwtetrical  Group.  PJk.  Money 
Purchase  Rattrement  Plan,  at  ai. 

AOENCV:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor 
(the  Department). 
ACTION:  Notice  of  technical  correction. 

On  January  14, 1997,  the  Department 
inadvertently  published  in  the  Federal 
Register  two  grant  notices  for  the  same 
exemption,  l^e  Department  hereby 
revokes  the  second  grant  notice,  which 
was  designated  as  Prohibited 
Transaction  Exemption  97-07  (62  FR 
1930). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ms.  Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Signed  at  Washington,  D.C,  this  28th  day 
of  Jaauary,  1997. 

Ivan  L.  StTMfeld, 

Director,  Office  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
[FR  Doc  97-2389  Filed  1-30-97;  8:45  am] 
I  COM  4t1«->Mi 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Doctol  No.  97-1  CARP  80  92-45] 

Aacertainment  of  Controversy  for 
1M2, 1993. 1994  and  1995  Satellite 
Royalty  Funds  * 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Omgress  directs  aU  claimants 
to  royalty  fees  collected  for  the 
retransmission  of  television  broadcast 
signals  by  satellite  carriers  in  1992, 
1993, 1994,  and  1995  to  submit  Notices 
of  Intent  to  Participate  and  comments  as 
to  whether  Phase  I  and/or  Phase  n 
controversies  exist  as  to  the  distribution 
of  these  funds.  The  Office  also  requests 
comments  as  to  whether  it  should 
consolidate  the  proceedings  to 
distribute  the  royalties  for  these  years 
into  a  single  or  multiple  proceedings. 
DATES:  Commmts  and  Notices  of  Intent 
to  Participate  are  due  by  March  3, 1997. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  Notices  of  Intent  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 


Box  70977,  Southwest  Station. 
Washington,  D.C.  20024.  If  hand 
delivered,  an  original  and  five  copies  of 
written  comments  and  Notices  of  Intent 
to  Participate  should  be  brought  to: 
Office  of  the  Copyright  General  Counsel, 
James  Madison  Memorial  Building, 
Room  403,  First  and  Independence 
Avenuas,  S.E.,  Washington,  D.C.  20540. 

FOR  FURTHER  VIFORMATION  CONTACT: 
William  Roberts,  Senior  Attorney,  or 
Tanya  Sandros,  Attorney  Advisor, 
Copyright  Arbitration  Royalty  Paneb, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  D.Q  20024.  Telephone 
(202)  707-8380.  Telefax  (202)  707-8366. 

SUPPt.EMENTARY  INFORMATION:  Each  year, 
satellite  carriers  submit  royalties  to  the 
U.S.  Copyright  Office  for  a  statutory 
license  to  retransmit  television 
broadcast  signals  to  their  subscribers.  17 
U.S.C.  119.  If  no  controversies  exist, 
these  royalties  are,  in  turn,  distributed 
to  copyright  owners  by  the  Librarian;  or 
alternatively,  if  the  parties  are  unable  to 
negotiate  a  settlement,  by  means  of  an 
ad  hoc  Copyright  Arbitration  Royalty 
Panel  (CARP)  administered  by  the 
Librarian  of  Congress  and  the  Copyright 
Office. 

Before  commencing  a  distribution 
proceeding,  the  Librarian  of  Congress 
must  first  ascertain  whether  a 
controversy  exists  among  the  copyright 
claimants  to  the  fund  or  funds  eligible 
for  distribution.  17  U.S.C.  803(c). 
Therefore,  the  Copyright  Office  of  the 
Library  of  Congress  is  requesting 
comments  on  the  existence  of 
controversies  as  to  the  distribution  of 
the  1992, 1993, 1994,  and  1995  satellite 
royalty  funds.  Additionally,  the  Office 
seeks  comment  on  whether  to 
consolidate  the  distribution  of  the  1992- 
95  royalties  into  a  single  Phase  I 
proceeding,  or  to  conduct  multiple 
Phase  I  proceedings. 

Finally,  the  Office  requests  that  those 
claimants  intending  to  participate  in  the 
distribution  of  the  1992-95  royalties  file 
a  Notice  of  Intent  to  Participate.  The 
Notice  of  Intent  to  Participate  should 
articulate  each  year  of  participation 
(1992, 1993.  etc.)  and  the  level  of 
participation  for  each  year.  i.e.  Phase  I. 
Phase  n.  or  both.  Specifically  for  Phase 
n,  each  claimant  must  state  each 
program  category  in  which  he  or  she  has 
an  interest  that  has  not  been  satisfied  by 
private  agreement. 

Participants  must  advise  the  Office  of 
any  particular  controversy.  Phase  I  and/ 
or  Phase  n,  by  the  end  of  the  comment 
period.  The  Office  will  not  consider 
controversies  which  are  brought  to  its 
attention  after  the  close  of  the  comment 
period. 


Dated:  January  24, 1997. 
Maij)lMlu  Pfltan, 
Register  of  Copyrights. 
(FR  Doc  97-2314  Filed  1-30-97;  8:45  am] 
BMJJNQ  COM  1410-M-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Racorda  Schedulea;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
17, 1997.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  he  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Qvilian  Appraisal  Staff 
(NWRC),  National  Archives  and  Records 
Administration.  College  Paric.  MD 
20740-6001.  Requesters  must  dte  the 
control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  ap]}ears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billicms  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managws  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
S<une  schedules  are  comprehensive  and 


4816 


Federal  Resister  /  Vol.  62.  Nn.  21   /  FHrlnv   Tnnnarv  91    1007  /  \Snti, 


Federal  Regirter  /  Vol.  62.  No.  21  /  Friday.  January  31,  1997  /  Notices 


4815 


cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schediiles  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  accoimt  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  eadi  requests. 

Schedules  Pending 

1.  Department  of  Commerce,  Patent 
and  Trademark  Office  (Nl-241-96-7). 
Revisions  to  the  agency  comprehensive 
schedule  for  the  Office  of  Petitions,  the 
Office  of  Patent  Programs  Control,  the 
Patent  Academy,  the  Search  and 
Information  Resources  Administration, 
and  the  Office  of  Search  Systems. 

2.  Department  of  Justice,  United 
States  Marshals  Service  (Nl-527-97-1). 
Special  deputation  authorization  files. 

3.  Department  of  State,  Bureau  of 
Economic  and  Business  AfEairs  (Nl-59- 
96-20).  Duplicative  records  relating  to 
the  UN  Conference  on  Trade  and 
Development  (1964). 

4.  Department  of  State.  Bureau  of 
Diplomatic  Security  (Nl -59-97-4). 
Changes  in  retention  periods  for 
passports  and  visa  investigation  case 
files. 

5.  Department  of  State,  Bureau  of 
International  Organization  A&in  (Nl- 
59-97-12).  Extra  copies,  pre-production 
materials,  and  distribution  records  for 
reports  relating  to  voting  and  U.S. 
participation  in  the  United  Nations. 
Record  set  of  publications  scheduled  as 
permanent. 

6.  Department  of  State.  All  Foreign 
Service  Posts  (Nl-64-97-2).  Copies  of 
docimients  relating  to  passport  and 
citizenship  matten. 


7.  Department  of  Transportation. 
Federal  Highway  Administration  (Nl- 
406-97-1).  Routine  motor  carrier  safety 
adjudication  appeals  files.  Substantive 
cases  are  proposed  for  permanent 
retention. 

8.  Advisory  Council  on  Historic 
Preservation  (Nl-368-96-1).  Records  of 
the  Office  of  Education  and  Preservaticm 
Assistance  (OEPA). 

9.  Panama  Canal  Commission  (Nl- 
185-97-2).  Geotechnical,  meteorological 
and  hydrographic  records. 

10.  Panama  Canal  Commission  (Nl- 
185-97-3).  Procurement  and  Supply 
records. 

11.  Panama  Canal  Commission  (Nl- 
185-97-4).  Motor  vehicle  records. 

12.  Panama  Canal  Commission  (Nl- 
185-97-5).  Facility  security  and 
protective  services  records. 

13.  Panama  Canal  Commission  (Nl- 
185-97-7).  Routine  and  duplicative 
records  of  the  Panama  Railroad — 
Panama  Canal  Company  New  Yorii 
Office. 

14.  Peace  Corps  (Nl-490-95-6). 
Agency  copies  of  country  evaluation 
reports  (copies  maintained  by  the  Office 
of  the  Inspector  General  will  be 
preserved). 

15.  Tennessee  Valley  Authority  (Nl- 
142-96-^).  Records  documenting 
support  services  provided  for  the  wind 
energy  and  solar  home  monitoring 
programs,  1980-1986. 

Dated:  January  24, 1997. 
MkfaadJ.Kortz. 

Assistant  Archivist,  Office  of  Record 
Services — Washbngton,  DC. 
(FR  Doc.  97-2452  Piled  1-30-97;  6:45  am] 
HUMQ  CODE  781S-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposed  Collection:  Comment 
Request;  Title  of  Proposed  Collection, 
"Nattonai  Science  Foundation 
ProposaVAward  Infonnatlon— Grant 
Proposal  Quids" 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foundation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  This  material  is  being 
submitted  for  OMB  review  with  no 
changes.  To  request  mine  information 
on  the  proposed  project  or  to  obtain  a 
copy  of  the  data  collection  plans  and 
instruments,  call  the  NSF  Clearance 
Officer  on  (703)  306-1243. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  perfcmnanoe 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  lonas  of  information  technology. 

Proposed  project.  "National  Science 
Foundation  Proposal/ Award 
Information — Grant  Proposal  Guide." 
The  missions  of  the  NSF  are  to:  increase 
the  Nation's  base  of  scientific  and 
engineering  knowledge  and  strengthen 
its  ability  to  support  research  in  all 
areas  of  science  and  engineering;  and 
promote  innovative  science  and 
engineering  education  programs  that 
can  better  prepare  the  Nation  to  meet 
the  challenges  of  the  future.  The 
foimdation  is  also  committed  to 
ensuring  the  Nation's  supply  of 
scientists,  engineenff  and  science 
educaton.  In  its  role  as  leading  Federal 
supporter  of  science  and  engineering. 
NSF  also  has  an  important  role  in 
national  science  poUcy  planning. 

The  information  collected  is  used  to 
help  the  Foimdation  fulfill  this 
responsibihty  by  initiating  and 
supporting  merit-selected  research  and 
education  projects  in  all  the  scientific 
and  engineering  disciplines.  NSF 
receives  more  than  30,000  proposals 
annually  for  new  or  renewal  support  for 
research,  and  math/science/engineering 
education  projects,  and  makes 
approximately  10,000  new  awards.  This 
support  is  made  primarily  through 
grants  contracts,  and  other  agreements 
awarded  to  approximately  2,800 
colleges,  universities,  academic 
consortia,  nonprofit  institutions,  and 
small  businesses.  The  awards  are  based 
mainly  on  evaluations  of  proposal  merit 
submitted  to  the  Foundation  (see  OMB 
Qearance  No.  3145-0060). 

The  Foundation  has  a  continuing 
commitment  to  monitor  the  operations 
of  its  review  and  award  processes  to 
identify  and  address  excessive  reporting 
burdens.  The  Foundation  is  also 
committed  to  monitor  and  identify  and 
real  or  apparent  inequities  based  on 
gender,  race,  ethnicity,  or  handicap  of 
the  proposed  principal  investigator(s)/ 
project  director(s](s)  or  the  co-principal 
investigator(s)/co-project  director(s). 
The  collection  of  this  information  is  a 
part  of  the  regular  submission  of 
proposals  to  the  Foundation. 

Written  comments  should  be 
submitted  to  Herman  Fleming,  Division 
of  Contracts,  Policy  and  Oversight. 
National  Science  Foundation.  4201 
Wilson  Boulevard.  Arlingtcm,  VA  22230, 


4816 


Federal  Register  /  Vol.  62.  No.  21  /  Friday.  January  31.  1997  /  Notices 


ISS 


or  email  hflemingONSF.gov.  Comments 
should  be  received  at  NSF  by  April  2. 
1997. 

Dated:  January  27, 1997. 
HaiBan  G.  FlaBing. 
NSF  Oeanince  Officer. 
(FR  Doc  97-2360  Filed  1-30-97;  8:45  am] 


NUCLEAR  REQULATORY 

Agency  Infofwatlon  Collection 
ActlvWee:  Submiaelon  for  0MB 
nwiswj  MNiHiieiii  nef|iieei 

agency:  U.S.  Nuclear  Regulatory 
Commission  (hfRC). 

action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 


r:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
inframation  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  Chapter  35).  Hie  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  T3rpe  of  submission,  new,  revision, 
or  extension:  Revision 

2.  The  title  of  the  information 
collection:  Application  for  License  to 
Export  Nuclear  Equipment  and  Material 

3.  The  form  number  if  applicable: 
NRC  Form  7 

4.  How  often  the  collection  is 
required:  On  occasion;  For  each  separate 
request  for  a  specific  export  license  and 
for  exports  of  incidental  radioactive 
material  using  existing  general  licenses. 

5.  Who  will  be  required  or  asked  to 
report:  Any  person  in  the  U.S.  who 
wishea  to  export:  (a)  Nuclear  material 
and  equipment  sub)ect  to  the 
requirements  of  a  specific  license;  (b) 
radioactive  waste  sub)ect  to  the 
requirements  of  a  specific  license:  and 
(c)  incidental  radioactive  material  that  is 
a  contaminant  of  shipments  of  more 
than  100  kilograms  of  non-waste 
material  using  existing  NRC  general 
licenses. 

6.  An  estimate  of  the  number  of 
responses:  63 

7.  The  estimated  number  of  annual 
respcmdents:  63 

8.  An  estimate  of  the  total  niunber  of 
hours  needed  annually  to  complete  the 
requirement  or  request  150  hours  (2.4 
hours  per  response) 


9.  An  indication  of  whether  Section 
3507(d).  Public  Law  104-13  applies:  Not 
applicable. 

10.  Abstract:  Any  person  in  the  U.S. 
wishing  to  export  nuclear  material  and 
equipment  requiring  a  specific 
authorization  or  radioactive  waste 
requiring  a  specific  authorization 
ordinarily  should  file  an  application  for 
a  license  on  NRC  Form  7,  except  that 
certain  submittals  should  be  filed  by 
letter.  The  application  wUl  be  reviewed 
by  the  NRC  and  by  the  Executive 
Branch,  and  if  applicable  statutory, 
regulatory,  and  policy  consideraticms 
are  satisfied,  the  NRC  will  issue  a 
license  authorizing  the  export 

A  completed  NRC  Form  7  must  also 
be  filed  by  any  person  in  the  U.S. 
wishing  to  use  existing  NRC  general 
licenses  for  the  export  of  incidental 
radioactive  material  before  the  export 
takes  place  (if  the  total  amount  of  the 
shipment  containing  the  incidental 
radioactive  material  exceeds  100 
kilograms).  The  form  is  reviewed  by  the 
NRC  to  ensure  that  the  NRC  is  informed 
before  the  fact  of  these  kinds  of 
shipments  and  to  allow  NRC  to  inform 
other  interested  parties,  as  appropriate, 
including  import  control  auUiorities  in 
interested  foreign  coimtries. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  I^vel),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Doounent  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Dociunent  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  IXI,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fisdwOTld.gov  (Telnet).  The  dociunent 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signatiue  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  dociunent,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  dociunent  is  availid)le  from  the  NRC 
Public  Document  Boom,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  March 
3, 1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0027),  NEOB-10202.  Office  of 
Management  and  Budget.  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 


Dated  at  Rockville,  Maryland,  this  24th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

Garald  F.  Cranibrd, 

Desigpated  Senior  Official  for  Infixmatkui 
Resources  Management 

(FR  Doc.  97-2379  Filed  1-30-97;  8:45  am] 


IDocket  No*.  50-417  and  S0-3iq 

Baltimore  Qas  and  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licensee  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69  issued  to  the  Baltimore 
Gas  and  Electric  Company  (BGE  or  the 
licensee)  for  operation  of  the  Calvert 
Clifiis  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  located  in  Calvert  County, 
Ma^land. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated 
Ehgcember  4, 1996,  would  represent  a 
full  conversion  bom  the  current 
Technical  Specifications  (TSs)  to  a  set  of 
TS  based  on  NUREG-1432.  Revision  1. 
"Standard  Technical  Specifications. 
Combustion  Engineering  Plants"  dated 
April  1995.  NUREG-1432  has  been 
developed  through  workii^  groups 
composed  of  both  NRC  staff  members 
and  industry  representative  and  has 
been  endorsBd  by  the  staff  as  part  of  an 
industry-wide  initiative  to  standardize 
and  improve  TS.  As  part  of  this 
submittal,  the  licensee  has  applied  the 
criteria  contained  in  the  Commission's 
"Final  Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactora  (final  policy 
statement)."  published  in  the  Federal 
Register  on  July  22, 1993  (58  FR  39132), 
to  the  current  Calvert  Cliffs  TSs.  and, 
using  NUREG-1432  as  a  basis, 
developed  a  proposed  set  of  improved 
TSs  for  Calvert  Clifb.  The  criteria  in  the 
final  policy  statement  were 
subsequently  added  to  10  CFR  50.36. 
"Technical  Specifications."  in  a  rule 
change  which  was  published  in  the 
Federal  Roister  on  July  19, 1995  (60  FR 
36953)  and  became  effective  on  August 
18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TSs 
into  five  general  groupings.  These 
groupings  are  characterized  as 
administrative  changes,  relocated 
changes,  more  restrictive  changes,  less 
restrictive  changes,  and  removed  detail. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering. 
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rewording,  interpretation  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  The  reformatting, 
reniunbering  and  rewording  process 
reflects  the  attributes  of  NUREG-1432 
and  do  not  involve  technical  changes  to 
the  existing  TSs.  The  proposed  changes 
include:  (a)  Providing  the  appropriate 
numbers,  etc.,  for  NUREG-1432 
bracketed  information  (information 
which  must  be  supplied  on  a  plant- 
specific  basis,  and  which  may  change 
from  plant  to  plant),  (b)  identifying 
plant-specific  wording  for  system 
names,  etc.,  and  (c)  changing  NUREG- 
1432  section  wording  to  conform  to 
existing  licensee  practices. 

Such  changes  are  administrative  in 
nature  and  do  not  impact  initiators  of 
analyzed  events  or  assumed  mitigation 
of  accident  or  transient  events. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components  or  variables  that  do  not 
meet  the  criteria  for  incliision  in  the 
TSs.  Relocated  changes  are  those 
current  TS  requirements  which  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
policy  statement  and  may  be  relocated 
to  appropriate  Ucensee-controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in 
Attachment  (4)  of  their  December  4, 
1996,  application  titled  "Application  of 
the  Technical  Specification  Selection 
Criteria  (Split  Report)"  in  Volume  1  of 
the  submittal.  The  affected  structures, 
systems  components  or  variables  are  not 
assiuned  to  be  initiators  of  analyzed 
events  and  are  not  assiuned  to  mitigate 
accident  or  transient  events.  The 
reqiiirements  and  surveillances  for  these 
affected  structures,  systems, 
components  or  variables  will  be 
relocated  bom  the  TS  to 
administratively  controlled  documents 
such  as  the  Final  Safety  Analysis  Report 
(FSAR),  the  BASES,  the  Technical 
Requirements  Manual  (TRM)  or  plant 
procedures.  Changes  made  to  these 
dociunents  will  be  made  pursuant  to  10 
CFR  50.59  or  other  appropriate  control 
mechanisms.  In  addition,  the  affected 
structures,  systems,  components  or 
variables  are  addressed  in  existing 
surveillance  procedures  which  are  also 
subject  to  10  CFR  50.59.  These  proposed 
changes  will  not  impose  or  eliminate 
any  requirements. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility  or  eliminate 
existing  flexibility.  These  more  stringent 
requirements  do  not  result  in  operation 


that  will  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient 
event  The  more  restrictive  requirements 
will  not  alter  the  operation  of  process 
variables,  structures,  systems  and 
components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
oirrent  Calvert  Cli&  TSs  that  is  more 
restrictive  than  the  corresponding 
reqtiirement  in  NUREG-1432  which  the 
licensee  proposes  to  retain  in  the 
improved  Technical  Specifications 
(ITSs),  they  have  provided  an 
explanation  of  why  they  have 
concluded  that  retaining  the  more 
restrictive  requirement  is  desirable  to 
ensure  safe  operation  of  the  facilities 
because  of  specific  design  features  of  the 
plant. 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  httle  or  no 
safety  benefit,  their  removal  from  the 
TSs  may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  o{>ereting 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  conunents  on  the  ITSs. 
Generic  relaxations  contained  in 
NUREG-1432  were  reviewed  by  the  staff 
and  found  to  be  acceptable  because  they 
are  consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  will  be  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1432  and  thus 
provides  a  basis  for  these  revised  TSs  or 
if  relaxation  of  the  requirements  in  the 
ciurent  TSs  is  warranted  based  on  the 
justification  provided  by  the  licensee. 

Removed  detail  changes  move  details 
firom  the  current  TS  to  a  licensee- 
controlled  document.  The  details  being 
removed  firom  the  current  TS  are  not 
assumed  to  be  an  initiator  of  any 
analyzed  event  and  are  not  assumed  to 
mitigate  accidents  or  transients. 
Therefore,  the  relocation  do  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated.  Moving  some 
details  to  a  licensee-controlled 
document  will  not  involve  a  significant 
change  in  design  or  operation  of  the 
plant  and  no  hardware  is  being  added 
to  the  plant  as  part  of  the  proposed 
changes  to  the  current  TS.  The  changes 
will  not  alter  assiunptions  made  in  the 
safety  analysis  and  licensing  basis. 


Therefore,  the  changes  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  bom  any  accident 
previously  evaluated.  The  changes  do 
not  reduce  the  margin  of  safety  since 
they  have  no  impact  on  any  safety 
analysis  assumptions.  In  addition,  the 
details  to  be  moved  bom  the  current  TS 
to  a  licensee-controlled  doounent  are 
the  same  as  the  existing  TSs. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  3, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  e  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consiilt  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
dociunent  room  located  at  the  Calvert 
County  Library,  Prince  Frederick, 
Marylemd  20678.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  e>q>lain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factore:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 


4818 


Federal  Register  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Notices 


ISS 


subject  matter  of  the  proceeding  as  to 
wliich  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facta  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  mtitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitatioDS  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
hx  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
proo^ttly  so  infonn  the  Commissicm  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-{800)  24A-5100  (in  Missouri 


1-{8D0)  342-6700).  The  Western  Union 
operator  should  be  given  Dategram 
Identification  Number  N1023  and  the 
following  message  addressed  to  S.  Singh 
Bajwa,  Acting  Director,  Project 
Directorate  I-l:  petitioner's  name  and 
telephone  numbiar,  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  jay  Silberg. 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street  NW.,  Washington,  DC 
20037,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safaty  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  ite 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finriing  of  no 
significant  hazaids  consideration  in 
accordance  with  10  CFR  50.01  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  4, 1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC  and  at  the 
local  public  document  room  located  at 
the  Calvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Dated  at  RockviUe,  Maryland,  this  27th  day 
of  January  1997. 

Fot  the  Nuclear  Regulatory  CommiasiCHi. 
John  A.  ZwoUmU. 
Deputy  Director,  Division  of  Reactor 
Projects— l/U.  Office  of  Nuclear  Reactm 
Hegulation. 

[FR  Doc.  97-2380  Filed  1-30-97;  8:45  am) 


(DoelHtNo.80-Mq 

Entergy  OperaUons,  Inc^  (Arlunsas 
Nudew  OiM,  Untt  2):  Exemption 

I 

Entmgy  Operations,  Inc.  (the  licensee) 
is  the  holder  of  FadUty  Operating 
License  No.  NPF-6,  which  authorizes 
opoation  of  Arkansas  Nuclear  One, 


Unit  2.  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Conunission  now  or  hereafter  in 
effect. 

The  facility  consists  of  two 
pressurized  water  reactors,  Arkansas 
Nuclear  One,  Units  1  and  2,  located  at 
the  licensee's  site  in  Pope  County, 
Arkansas. 

n 

In  its  letter  dated  April  11, 1996,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations  for 
Arkansas  Nuclear  One,  Unit  2.  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50,  Section  60  (10  CFR  50.60), 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation,"  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  and  material 
surveillance  program  requirements  for 
the  reactor  coolant  pressure  boimdary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
50  defines  pressure/temperature  (P/T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  teste  to  which  the  pressure 
boimdary  may  be  subjected  over  ite 
service  lifetime.  It  is  specified  in  10  CFR 
50.60(b)  that  alternatives  to  the 
described  requiremente  in  Appendices 
G  and  H  to  10  CFR  Part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  imder  10  CFR  50.12. 

To  prevent  low  temperatiue 
overpressure  transiente  diat  would 
produce  pressure  excursions  exceeding 
the  Appendix  G  P/T  limite  while  the 
reactor  is  operating  at  low  temperatiues, 
the  licensee  installed  a  low  temperature 
overpressure  protection  (LTOP)  system. 
The  system  includes  two  relief  valves  to 
limit  high  system  pressure.  The  relief 
valves  are  set  at  a  pressure  low  enou^ 
so  that  if  an  LTOP  transient  occurred, 
the  mitigation  system  would  prevent  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  Appendix  G  P/T  limite. 
To  prevent  the  reUef  valves  from  lifting 
as  a  result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pump 
starting,  and  shifting  operating  charging 
pumps)  with  the  reactor  coolant  system 
in  a  soUd  water  condition,  the  operating 
pressure  must  be  maintained  below  the 
relief  valve  setpoint.  Howew,  the 
reactor  coolant  system  pressure/ 
temperature  operating  window  at  low 
temperatiires  is  defined  by  the  LTOP 
setpoint.  Implementetion  of  a  LTOP 
setpoint  without  the  additional  margin 
allowed  by  American  Society  of 
Mechaniol  Engineers  (ASME)  Code 


4820 


Federal  Renster  /  Vol.  62.  No.  21    /  FriHav    Tannnrv  31     1QQ7   /  Mntir 


Federal  Register  /  Vol.  62,  No.  21  /  Friday,  January  31.  1997  /  Notices 


4819 


Case  N-514  would  restrict  the  pressure/ 
temperature  operating  window  and 
would  potentially  result  in  undesired 
actuation  of  the  LTOP  system.  This 
constitutes  an  unnecessary  burden  that 
can  be  alleviated  by  the  application  of 
ASME  Code  Case  N-514. 
Implementation  of  an  LTOP  setpoint  as 
allowed  by  ASME  Code  Case  N-514 
does  not  significantly  reduce  the  margin 
of  safety  associated  with  nonnal 
operational  heatup  and  cooldown^ 
limits.  Fiuther,  the  LTOP  gmdelines 
will  reduce  the  potential  for  an 
undesired  lift  of  the  LTOP  valves. 

The  licensee  has  requested  the  iise  of 
the  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code)  Case  N-514,  "Low 
Temperature  Overpressure  Protection," 
whidi  allows  exceeding  the  Appendix  G 
safety  limits  by  10  percent.  ASME  Code 
Case  N-514,  the  proposed  alternate 
methodology,  is  consistent  with 
guidelines  developed  by  the  ASME 
Woridng  Group  on  Operating  Plant 
Criteria  to  define  pressure  limits  during 
LTOP  events  that  avoid  certain 
unnecessary  operational  restrictions, 
provide  adequate  margins  against  {allure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-reUeving  devices 
used  for  LTOP.  Code  Case  N-S14  has 
been  approved  by  the  ASME  Code 
Committee.  The  content  of  this  code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  imdue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defisnse  and  seciuity;  and 
(2)  when  special  circumstances  are 

present.  Special  circumstances  are 

present  whenever,  according  to  10  CFR 
50.12(a)(2)(U),  "Application  of  the 
regulation  in  the  particiilar 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  *  *  *."         ^^ 

Tne  imderlying  purpose  of  10  CFR. 
50.60,  Appendix  G,  is  to  establish 
fracture  toughness  reqiuremmts  for 
ferritic  matraials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boimdary  to  provide  adequate 
margin*  of  safety  during  any  condition 
of  normal  operation,  inducing 
anticipated  operaticmal  occiirrences,  to 


which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  rV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  vrith 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code. 

Appendix  G  of  the  ASME  Code 
requires  that  the  P/T  limits  be 
calculated:  (a)  using  a  safety  factor  of 
two  on  the  principal  membrane 
(pressure)  stresses,  (b)  assuming  a  flaw 
at  the  sur&ce  with  a  depth  of  one- 
quarter  (VSi)  of  the  vessel  wall  thickness 
and  a  lengUi  of  six  (6)  times  its  depth, 
and  (c)  using  a  conservative  fracture 
toughness  curve  that  is  based  on  the 
lower  bound  of  static,  dynamic,  and 
crack  arrest  fracture  toughness  tests  on 
material  similar  to  the  ANO-2  reactor 
vessel  matoial. 

In  determining  the  setpoint  for  LTOP 
events,  the  licensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 
Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
would  not  exceed  110  percent  of  the  P/ 
T  limits  of  the  existing  ASME  Appendix 
G.  This  results  in  a  safety  fector  of  1.8 
on  the  principal  membrane  stresses.  All 
other  factors,  including  assiuned  flaw 
size  and  fractiue  toughness,  remain  the 
same.  Although  this  methodology 
would  reduce  the  safety  fector  on  the 
principal  membrane  stresses,  the 
proposed  criteria  will  provide  adequate 
margins  of  safety  to  the  reactor  vessel 
during  LTOP  transients  and,  thus,  will 
satisfy  the  underlying  purpose  of  10 
CFR  50.60  for  fracture  toughness 
requirements.  The  slight  reduction  in 
the  membrane  stress  safety  fector,  aa 
proposed  by  Code  Case  N-514,  is 
compensated  by  increased  safety  from 
the  standpoint  of  increased  operational 
flexibility  and  the  reduced  potential  for 
unnecessary  opening  of  the  LTOP  relief 
valves.  In  siunmary,  the  use  of  Code 
Case  N-514  is  likely  to  improve  overall 
safety  when  evaluated  as  part  of  the 
complete  plant  safety  co^pem. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  Uoensee's 
proposed  use  of  the  alternate 
memodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  imdue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  Aaff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2).  in  that 


application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is. 
otherwise,  in  the  public  interest 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.60  allowing 
the  use  of  alternate  criteria  as  described 
by  Code  Case  N-514,  which  permits 
exceeding  the  Appendix  G  safety  factor 
by  10  percent  during  low  tonperature 
operations.  

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (61  FR.20846). 

This  exemption  is  efiective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.Mir^lU. 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  97-2377  Filed  1-30-97;  8:45  am] 
MUJNQ  CODE  7ias-ei-p 


[DoekM  Nos.  50-246. 50-336, 5<M23  Mid 

so-siq 

NorlhMSt  UtilitiM,  Millstone  Nudaar 
Pom€  Station,  Units  1, 2,  and  3, 
Connactlcut  Yankaa  Atomic  Powar 
Company,  Haddam  Nadc  Plant;  Racalpt 
of  Petition  for  DIractor's  Dadaion 
Undar  10  CFR  2.206 

Notice  is  hereby  given  that  on 
November  25, 1996,  as  amended  on 
December  23, 1996,  the  Qtizens 
Awareness  Network  (CAN)  and  the 
Nuclear  Information  and  Resource 
Service  (NIRS)  (Petitioners)  submitted  a 
Petition  pursuant  to  10  CFR  2.206 
requesting  certain  actions  associated 
with  the  Haddam  Neck  plant,  which  the 
Petitioners  refer  to  as  Connecticut 
Yankee,  and  the  three  Millstone  units 
operated  by  Northeast  UtiUties  (NU). 

Petitionen  allege  that  NU  has,  over 
the  past  decade,  mismanaged  its  nuclear 
faciUties  in  Connecticut  and  operated 
them  in  flagrant  disregard  of  NRC 
regulations;  that  NU  has  failed  to  fulfiU 
its  commitments  to  the  NRC;  that  NU 
management  had  concrete 
particidarized  knowledge  of  serious  on- 
going violations  of  NRC  regulations 
culminating  in  material 
misrepresentations  to  the  NRC;  that 
regulatory  oversight  by  the  NRC  to 
assure  Nil's  compliance  with  NRC 
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regulations  has  been  a  blatant  and  abject 
failure;  that  NU  is  in  violation  of  10  CFR 
Part  50,  Appendix  B;  and  that  these 
fiulures  have  culminated  in  inconsistent 
and  inaccurate  updated  Final  Safety 
Analysis  Reports  at  NU's  nuclear 
facilities  in  Ck)nnecticut,  thereby  posing 
a  significant  safety  concern  for  eidier 
continued  operation  of  the  plants  or 
decommissioninc. 

The  bases  for  tnese  assertions  are  NU 
and  NRC  inspection  findings  and  NU 
documents  referred  to  in  the  Petition. 
the  amendment  and  a  VHS  videotape. 
Exhibit  A.  which  accompanied  the 
Petition.  The  videotape  has  been 
transcribed  and  placed  in  the 
Commission's  Public  Document  Room 
and  local  public  document  rooms.  Areas 
idmtified  are  surveillance  testing, 
operation  outside  the  design  basis,  and 
degraded  material  conditicm.  Petitioners 
assert  that  this  information 
demonstrates  that  there  are  inadequate 
quality  assiuance  programs  at  NU's 
nuclear  facilities  in  Connecticut,  that 
NU  has  made  material  false  statements 
regarding  its  Millstone  units,  and  that 
sale  decommissioning  of  the  Haddam 
Neck  plant  is  not  possible  given  the 
defective  nature  of  the  design  and 
licensing  basis  for  this  facility.  In 
addition,  in  the  amendment  the 
Petitioners  assert  that  certain  nitrogen 
calculations  performed  by  NU  for  die 
Haddam  Neck  facility  may  not  comply 
with  10  CFR  Part  50,  Appendix  B,  and 
that  the  NRC  failed  to  identify  this 
problem.  The  videotape  records  an 
August  29. 1996,  Citizens  Regulatory 
Commissicm  televised  interview  of  a 
former  Millstone  Staticm  employee.  The 
inteniew  included  the  former 
emplojree's  views  relating  to  NU's  poor 
management  in  allowing:  Degradation  of 
the  material  plant;  poor  radwaste 
practices  resulting  in  potential  radiation 
exposure  to  employees;  and  harassment 
intimidation  and  subsequent  illegal 
tennination  of  employees  raising  safety 
concerns. 

Petitioners  request  the  following 
actions:  immediate  suspension  or 
revocation  of  NU's  licenses  to  operate 
its  nuclear  facilities  in  Connecticut; 
investigation  of  possible  NU  material 
misrepresentations  to  the  NRC; 
continued  shutdown  of  the  NU  facilities 
in  Connecticut  until  the  Department  of 
Justice  completes  its  investigation  and 
the  resiilts  are  reviewed  by  the  NRC  and 
until  the  NRC  evaluates  and  approves 
NU  remedial  actions;  continued  listing 
of  the  NU  facilities  on  the  NRC  "watch 
list"  should  NU  resume  operation; 
barring  any  predecommissioning  or 
decoounissioning  activity  at  any  NU 
nuclear  facility  in  Connecticut  until  NU 
and  the  NRC  take  certain  identified 


steps  to  assure  that  such  activities  can 
be  safely  conducted;  and  initiation  by 
the  NRC  of  an  investigation  into  how  it 
allowed  the  asserted  illegal  situation  at 
NU's  nuclear  facilities  in  Connecticut  to 
exist  and  continue  for  more  than  a 
decade.  In  addition,  in  the  amendment, 
Petitioners  request  copies  of 
Connecticut  Yankee's  nitrogen 
calculations  and  an  immediate 
investigation  of  the  need  for 
enforcement  action  for  alleged  violation 
of  10  CFR  Part  50,  Appendix  B. 

The  issues  in  the  Petition,  as 
amended,  are  being  treated  piu^uant  to 
10  CFR  Section  2.206  of  the 
Commission's  regulations  and  have 
been  referred  to  the  Acting  Director  of 
the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  10  CFR 
Section  2.206,  appropriate  action  with 
regard  to  these  issues  will  be  taken 
within  a  reasonable  time.  By  letter  dated 
January  23, 1997,  the  Acting  Director 
denied  the  request  for  immediate 
suspension  or  revocation  of  the 
operating  licenses  for  the  NU  nuclear 
facilities  in  Connecticut. 

A  copy  of  the  Petition,  the 
amendment  to  the  Petition  and  a 
transcription  of  the  videotape  are 
available  for  inspection  at  the 
Commission's  Public  Document  Room 
at  2120  L  Street.  N.W..  Washington.  DC 
20037  and  at  the  local  pubUc  document 
rooms  at  (1)  the  Learning  Resources 
Center,  Three  Rivers  Community- 
Technical  College.  574  New  London 
Turnpike,  Norwich,  CT  06360,  and  (2) 
the  Waterford  Library,  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road,  Waterford, 
CT  06385. 

Dated  at  Rockville,  Maryland  this  23rd  day 
of  January  1997. 

For  the  Nuclear  R^ulatory  Commission. 
Frank  J.Miraglia.  Jr.. 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  97-2376  Filed  1-30-97;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Request  for  Comment  on  Proposed 
Collection  of  inf  omwtion  Under  the 
Paperwork  Reduction  Act;  Customer 
Satisfaction  Survey  for  Pension 
Practitioners 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  intention  to  request 

OMB  approval. 

summary:  The  Pension  Benefit  Guaranty 
Corporation  intends  to  request  that  the 
Office  of  Memagement  and  Budget 


approve  a  new  collection  of  information 
under  the  Paperwork  Reduction  Act. 
The  purpose  of  the  information 
collection  is  to  help  the  PBGC  assess  the 
efficiency  and  effectiveness  with  which 
it  serves  its  customers  and  to  design 
actions  to  address  identified  problems. 
The  effect  of  this  notice  is  to  advise  the 
public  of.  and  to  solicit  public  comment 
on,  this  proposed  collection  of 
information. 

ADDRESSES:  All  written  comments 
should  be  addressed  to:  Office  of 
General  Counsel.  Pension  Benefit 
Guaranty  Corporation.  Suite  340. 1200  K 
St.  NW..  Washington.  D.C.  20005.  The 
comments  will  be  available  for  public 
inspection  at  the  PBGC's 
Communications  and  Public  AfEEura 
Department.  Suite  240. 1200  K  Street, 
NW..  W-ashington.  DC  20005.  between 
the  hours  of  9  a.m.  and  4  p.m.  A  copy 
of  the  proposed  collection  can  be 
obtained,  without  charge,  by  writing  to 
the  PBGC  at  the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Marc  L.  Jordan.  Attorney,  Office  of  the 
General  Counsel.  Suite  340, 1200  K 
Street.  NW.,  Washington.  DC  20005. 
202-326-4026  (202-326-4179  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 

8UPPI.EMENTARY  INFORMATKM:  Executive 
Order  12862.  Setting  Customer  Service 
Standards,  directs  all  executive 
departments  and  agencies  that  provide 
significant  services  directly  to  the 
public  to  provide  those  services  in  a 
manner  that  seeks  to  meet  the  customer 
service  standards  established  in  the 
Executive  Order. 

The  PBGC  intends  to  conduct  annual 
surveys  to  measure  the  satisfaction  of  its 
pension  practitioner  customers.  The 
siuvey  will  be  sent  to  a  sampling  of 
pension  practitioners  drawn  from  the 
following  sources:  800  from  plan 
administrators  who  have  filed  voluntary 
termination  forms  with  the  PBGC;  800 
from  plan  administrators  who  have  filed 
premiimi  forms  with  the  PBGC;  and  800 
bom  the  directory  of  enrolled  actuaries 
as  maintained  by  the  Joint  Board  of 
Enrolled  Actuaries. 

The  PBGC  intends  to  request  that  the 
Office  of  Management  and  Budget 
approve  this  voluntary  collection  of 
inftmnation,  which  ivill  put  a  minimal 
burden  on  a  very  small  percentage  of  the 
public.  The  PBGC's  written  siuveys  to 
approximately  2,400  persons  each  year 
will  result  in  an  estimated  total  annual 
burden  of  460  hours. 

The  PBGC  is  spedfically  seeking 
pubUc  comments  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
estimate  of  the  burden  of  the  proposed 
collection  of  infbnnaticm.  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Issued  at  Washington,  DC,  this  27th  day  of 
Januaiy,  1997. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  97-2405  FUed  1-30-97;  8:45  am) 
■UMQ  CODE  77aa-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuw  Deiteting;  Notic*  of  Application 
to  Withdraw  From  UsUng  and 
Registration;  (Burlington  IndustriM, 
Inc^  Common  Stock,  $.01  Par  Value) 
nia  No.  1-10984 

January  27, 1997. 

Btirlington  Industries,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exdiange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Seciuity")  bom  Usting  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  on  the  PSE  are 
that  trading  volume  for  the  security  is 
low  and  the  Company  mshes  to  reduce 
the  cost  and  management  time  involved 
in  such  listing.  The  security  %vill 
continue  to  be  listed  on  the  New  YoiifL 
Stock  Exchange,  Inc 

Any  interested  person  may,  on  or 
before  February  18, 1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 


Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authivity. 
Jonathan  G.  Katz. 
Secretary. 

[FR  Doc  97-2357  FUed  1-30-97;  8:45  am] 
BRJJNO  CODE  i»ie-ei-M 

[fM.  No  iC-2247»;  File  No.  812-10300) 

Nationwida  Ufa  Inauranca  Company,  at 
al. 

January  24, 1997. 

agency:  The  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  appUcation  for  an 
order  pursuant  to  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  Nationwide  Life  Insurance 

Company  (the  "Company"),  Nationwide 

Fidelity  Advisor  Variable  Accoimt 

("Separate  Account")  and  Fidelity 

Investments  Institutional  Services 

Company,  Inc. 

RELEVANT  1940  ACT  SECTKMS:  Order 

requested  pursuant  to  Section  26(b). 

SUMMARY  OF  THE  APPLICATION: 

Applicants  seek  an  order  approving  the 

proposed  substitution  of  sh^es  of 

certain  portfolios  of  the  Variable 

Insurance  Products  Funds  ("VIP")  and 

the  Variable  Insurance  Products  Fimds 

n  ("VIP  n")  for  shares  of  certain  funds 

of  the  Fidelity  Advisor  Annuity  Fund 

("FAA")  currently  held  by  the  Separate 

Account. 

FUNQ  dates:  The  appUcation  was  filed      Flexible  Contorts  the  initial  purchase 

on  October  10, 1996,  and  amended  on        P*y™»  "^^^  ^  "'j^  $1,500  and 

January  17  1997.  subsequent  payments  may  be  made  in 

any  amount  of  $10  or  more.  For 
HEARING  OR  NOTIFICATION  OF  HEAMNO^         Modified  Contracts  the  initial  purchase 
order  granting  the  apphcation  wiU  be  ^^  ^^  ^^  ^^  ^^^^  ^^ 

issued  unlessthe  Commission  orders  a  ^ditional  payments,  if  any,  of  at  least 

hearing.  Interested  persons  may  request  .r  qqq 

a  hearing  by  writing  to  the  Secretary  of  ^  ^^^  withdrawal  of  part  of  aU  of 

the  Commission  and  servmg  Apphcants  ^^e  Contort  value,  a  contingent 

with  a  copy  of  the  request,  personally  or  ^^fe,^  ^„  ,jj,„^  (jj^^  ..|^„ 

^^  °^  Hearing  requwts  should  be  Qiai^")  may  be  iiSposed.  The  Sales 

received  by  the  Commusion  by  5:30  Qiaiie  is  calculated  bymultiplying  the 
pjn.  on  February  18, 1997.  and  should  u^je  percentage  by  the  purdise 

be  accompanied  by  proof  of  s^ce  on  ^'^^^^  ^^^  wilhdiw,  aaording 

Apphcants  m  the  form  of  an  affidavit  or,  To  the  foUowing  table: 

for  lawyers,  a  certificate  of  service.  _^ 

Hearing  requests  should  state  the  nature 

of  the  requestor's  interest,  the  reason  for        Number  of  years  from  >lfft»  of 

the  request,  and  the  issues  contested.  paymert 

Persons  may  request  notification  of  a  

hearing  by  writing  to4he  Secretary  of  q 

the  Commission.  *  

ADDRESSES:  Secretary,  Securities  and  2 

Exchange  Commission,  450  Fifth  Street,     3 


N.W..  Washington,  D.C  20549. 
Applicants,  c/o  Steven  Savini,  Druen. 
Ratii  &  Dietrich,  One  Nationwide  Plaza. 
1-09-V8,  Columbus,  Ohio  43216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veena  K.  Jain,  Attorney,  or  Kevin  M. 
Kirchoff,  Branch  Chief,  Office  of 
Insurance  Products  (Division  of 
Investment  N4anagement),  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

^piicants'  Representatioiu 

1.  The  Company,  a  stock  life 
insurance  company  organized  undor 
Ohio  law,  is  wholly  owned  by 
Nationwide  Corporation  and  is  licensed 
to  do  business  in  all  fifty  states,  the 
Distrirt  of  Columbia,  and  Puerto  Rico. 

2.  The  Separate  Account  was 
established  by  the  Company  to  fimd 
certain  variable  annuity  contracts  and  is 
registered  pursuant  to  the  1940  Art  as 
a  unit  investment  trust 

3.  The  Separate  Account  issues  two 
classes  of  contracts,  individual  flexible 
purchase  payment  deferred  variable 
annuity  contorts  ("Flexible  Contracts") 
and  modified  single  premium  deferred 
variable  annuity  contracts  ("Modified 
Contracts."  together  with  Flexible 
Contracts,  the  "Contracts"). 

4.  The  Contorts  are  sold  as  non- 
qualified contracts  or  as  individual 
retirement  annuities  governed  by 
Section  408(b)  of  the  Internal  Revenue 
Code  ("Code").  The  Flexible  Contracts 
may  also  qualify  for  federal  tax 
treatment  under  the  provisions  of 
Sections  401  or  403(b)  of  the  Code.  For 
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6.  After  the  first  Contract  year,  owners 
of  Flexible  Contracts  may  withdraw  an 
amount,  free  of  Sales  Charge,  equal  to 
10%  of  the  sum  of  all  purchase 
payments  made  to  the  Contract  at  the 
time  of  withdrawal  less  any  purchase 
paymfflits  previously  withdrawn  that 
were  subject  to  a  sales  Charge.  This 
"free  withdrawal"  privilege  is  offered 
on  a  yearly  basis  after  the  first  Contract 
year  and  is  nonamiidative.  Withdrawals 
frran  individual  retirement  annuities 
made  to  satisfy  minifniim  distribution 
rules,  as  required  under  the  Code,  are 
not  subject  to  a  Sales  Charge. 

7.  Beginning  in  the  first  Contract  year, 
owners  of  the  Modified  Contracts  may 
withdraw  an  amount,  ine  of  Sales 
Charge,  equal  to  10%  of  the  sum  of  all 
purchase  payments  made  to  the 
Contract  at  the  time  of  withdrawal  less 
any  purchase  payments  previously 
withdrawn  that  were  subject  to  a  Sales 
Charge.  This  privilege  is  mmcumulative. 

8.  An  annual  Contract  maintenance 
charge  of  $30  is  deducted  from  the  value 
of  the  Flexible  Contracts.  If  the  Contract 
is  a  qualified  contract  or  403(b)  tax 
sheltered  annuity,  the  charge  is  either 
$12  (H-  $0.  Additionally,  an 
administration  charge  equal  on  an 
annual  basis  to  0.05%  of  the  daily  net 
asset  value  of  the  Separate  Account  is. 
deducted  &t>m  the  Flexible  Contract 
value.  There  is  no  Contract  maintenance 
charge  deducted  from  the  value  of  the 
Modified  Contracts.  An  administration 
charge  equal  on  an  annual  basis  to 
0.15%  of  the  daily  net  asset  value  of  the 
Separate  Account  is  deducted  ftxan  the 
Modified  Contract  value.  The  Company 
also  imposes  a  daily  charge  equal  to  an 
annual  efiisctive  rate  of  1.25%  of  the  net 
assets  of  the  Separate  Account  in 
connection  with  the  assumption  of 
certain  mortality  and  expense  risks. 

9.  The  prospectus  for  the  Contracts 
provides  that  the  Company  may 
substitute  shares  of  another  mutxial  fund 
for  underlying  mutual  fund  shares  if  the 
mutual  fund  options  available  under  the 
Contracts  are  no  longer  available  for 
investment  by  the  Separate  Account  or 
if,  in  the  judgment  of  the  Company's 
management,  further  investment  in  such 
underlying  mutual  fund  shares  becomes 
inappropriate  in  view  of  the  purposes  of 
the  Contracts. 

10.  Purchase  payments  under  the 
Contracts  are  allocated  to  the  Separate 


Account  and  invested  at  net  asset  value 
in  shares  of  FAA.  FAA  is  organized  as 
a  Massachusetts  business  trust  and 
registered  pursuant  to  the  1940  Act  as 
an  open-end  investment  company.  FAA 
is  currently  comprised  of  six  diversified 
funds  that  are  offered  exclusively  to  the 
Separate  Account:  FAA  Overseas  Fund, 
FAA  Ckowth  Opportunities  Fund,  FAA 
Income  &  Oov^  Fund,  FAA 
Government  Investment  Fund,  FAA 
High  Yield  Fund,  and  FAA  Money 
Market  Fund.  The  funds  are  managed  by 
Fidelity  Management  &  Research 
Company  ("FMR"),  which  is  registered 
as  an  investment  adviser  pursuant  to  the 
Investment  Advisers  Act  of  1940.  FMR 
is  indirectly  owned  by  FMR  Corp. 
("Fidelity"). 

11.  VIr  and  VIPII  are  organized  as 
Massachusetts  business  trusts  and  were 
established  on  November  13^  1981.  and 
March  21, 1988,  respectively.  VIP  and 
VlPn  are  registered  pursuant  to  the  1940 
Act  as  open-end  management 
investment  companies  and  are  managed 
by  FMR.  Shares  of  the  portfolios  of  VIP 
and  VIPII  are  issued  to  insurance 
company  separate  accounts  to  fund 
variable  life  insurance  and  variable 
annuity  products. 

12.  Applicants  propose  to  substitute 
shares  of  three  portfolios  of  VIP  and  one 
portfolio  of  VIPn  for  four  funds  of  FAA 
held  by  the  Separate  Account: 

a.  Shares  of  the  VIP  Overseas  Portfolio 
are  proposed  to  be  substituted  for  shares 
of  the  FAA  Overseas  Fimd.  Applicants 
represent  that  the  investment  objectives 
of  the  FAA  Overseas  Fund  and  the  VIP 
Overseas  Portfolio  are  virtually 
identical.  Both  funds  seek  growth  of 
capital  by  investing  primarily  in 
securities  of  issuers  whose  principal 
activities  are  outside  of  the  U.S.  Both 
funds  normally  invest  at  least  65%  of 
their  total  assets  in  securities  of  issuers 
from  at  least  three  different  countries 
outside  of  North  America. 

b.  Shares  of  the  VIP  High  Income 
Portfolio  are  proposed  to  be  substituted 
for  shares  of  the  FAA  High  Yield  Fund. 
Applicants  represent  that  the 
investment  objectives  of  the  FAA  High 
Yield  Fund  and  the  VIP  High  Income 
Portfolio  are  closely  coinparable.  The 
VIP  High  Income  Portfolio  seeks  high 
current  income  by  investing  primarily 
in  income-producing  debt  securities, 
preferred  stocks,  and  convertible 
securities.  In  choosing  investments  the 
fund  also  considers  growth  of  capital. 
The  FAA  High  Yield  Fund  seeks  a 
combination  of  a  high  level  of  income 
and  the  potential  for  capital  gains  by 
investing  in  a  diversified  portfolio 
consisting  primarily  of  high-yielding, 
fixed-income,  and  zero-coupon 
securities,  such  as  bonds,  debentures. 


notes,  convertible  securities,  and 
preferred  stocks. 

c.  Shares  of  the  VIPII  Investment 
Grade  Bond  PortfoUo  are  proposed  to  be 
substituted  for  shares  of  the  FAA 
Government  Investment  Fund. 
Applicants  submit  that  the  overall 
purpose  of  the  two  funds  is  closely 
comparable  and  that  the  investment 
objectives  of  either  the  VIPII  Investment 
Grade  Bond  Portfolio  or  the  FAA 
Government  Investment  Fund  are 
consistent  with  the  interests  of  investors 
seeking  investment  opportunities 
consisting  mostly  of  debt  obligations  in 
the  form  of  fixed  interest  seciuities.  The 
VlPn  Investment  Grade  Bond  Portfolio 
seeks  as  high  a  level  of  current  income 
as  is  consistent  with  the  preservation  of 
capital  by  investing  primarily  in  a  range 
of  investment  grade,  fixed-income 
securities.  As  of  December  31, 1995,  the 
fund's  dollar-weighted  average  matiuity 
was  approximately  7.5  years.  The  FAA 
Government  Investment  Fund  seeks  a 
high  level  of  current  income  by 
investing  primarily  in  obligations  issued 
or  guaranteed  by  the  U.S.  government  or 
any  of  its  agencies  or  instrumentalities. 
As  of  December  31, 1995,  the  fund's 
dollar- weighted  average  maturity  was 
approximately  8.8  years.    - 

d.  Shares  of  the  vn>  Money  Market 
Portfolio  are  proposed  to  be  substituted 
for  shares  of  the  FAA  Money  Market 
Fimd.  Applicants  represent  that  the 
investment  objectives  of  the  FAA 
Money  Market  Fund  and  the  VIP  Money 
Market  Portfolio  are  identical.  Both  seek 
to  obtain  as  high  a  level  of  current 
income  as  is  consistent  with  preserving 
capital  and  providing  liquidity.  Both 
invest  in  high  quality,  short-term  money 
market  securities  and  try  to  maintiiin  a 
stable  $1.00  share  price. 

13.  FAA,  VIP,  and  VIPD  (and  each  of 
their  respective  funds  or  portfoUos)  are 
managed  by  FMR,  which  employs 
essentially  the  same  methodology  for 
each  of  the  non-money  market  portfolios 
or  funds  in  calculating  management  fees 
and  other  expenses,  llie  management 
fee  for  each  VIP  and  VIPII  portfolio 
(excluding  the  VIP  Money  Market 
Portfolio)  as  well  as  each  of  the  FAA 
funds  (excluding  the  FAA  Money 
Market  Fund)  are  calculated  by  adding 
a  group  fee  rate  to  an  individual  fund 
fee  rate  and  multiplying  the  result  by 
each  portfolio's  average  net  assets.  The 
group  fee  rate  is  based  on  the  average 
net  assets  of  all  the  mutual  funds 
advised  by  FMR  and  cannot  exceed 
certain  maximum  rates.  The 
management  fees  for  the  FAA  Money 
Market  Fund  and  the  VIP  Money  Market 
Portfolio  are  calculated  by  multiplying 
the  sum  of  the  two  components  by 
average  net  assets  and  adding  an 
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income-based  fee.  One  component  is  the 
group  fee  rate.  The  other  component, 
the  individual  fund  fee  rate,  is  0.03%. 
The  income-based  fee  is  6%  of  the 
fund's  gross  income  in  excess  of  a  5% 
jdeld,  and  the  fee  is  capped  at  0.24%  of 
the  fund's  average  net  assets. 


14.  The  following  chart  represents  the 
management  fees  and  other  financial 
data  for  each  of  the  FAA  funds  to  be 
replaced,  and  the  same  data  for  the 
corresponding  VIP  or  VIPn  portfolio 
that  will  serve  as  a  substitute.  The 
"Other  Expenses"  consist  of  operating 
costs  paid  to  transfer  agency  and 


shareholder  servicing  affiliates  of 
Fidelity  and  FMR.  The  "Expense  Ratio" 
data  represent  each  fund's  total     . 
expenses  as  a  percentage  of  the  fund's 
average  net  assets.  All  data  presented, 
including  "Total  Return"  data,  represent 
the  financial  status  of  each  fund  for  the 
year  1995,  as  of  December  31, 1995. 


Fund 


Group  fund 
fee  rate 
(percent) 


Total  man- 
agement 
fee  (per- 
cent) 


Other  ex- 
penses 
(percent) 


Expense 
ratio  (per- 
cent) 


Total  return 
(percent) 


FAA  Money  Market  Fund  

VIP  Money  Market  Portfolio  ... 

FAA  Overseas  Fund 

VIP  Overseas  Portfotk) 

FAA  High  YieW  Fund 

VIP  High  Income  PortfoSo  

FAA  Government  Investment 
VIP  Investment  Grade  Bond  .. 


0.1482 
0.1482 
0.3097 
0.3097 
0.1482 
0.1482 
0.1482 
0.1482 


024 
02A 
0.00 
0.76 
0.43 
0.60 
0.45 
0.45 


0.56 
0.06 
1.50 
0.09 
0.57 
0.08 
1.00 
0.09 


0.79 
0.33 
1.50 
0.91 
1.00 
0.71 
1.00 
039 


5.17 
SJB7 
10.20 
9.74 
20.12 
20.72 
16.54 
1732 


15.  A  prospectus  for  each  of  the  VIP 
and  VlPn  portfolios  to  be  substituted 
will  be  provided  to  each  Contract 
owner.  In  addition,  a  prospectus 
supplement  will  describe  the  fact  that 
the  Company  is  in  the  process  of 
applying  for  approval  fitim  the 
Securities  and  Exchange  Commission  to 
substitute  securities  as  contemplated  in 
the  current  prospectuses  for  the 
Contracts.  Following  the  substitution. 
Contract  owners  will  be  free  to  re- 
allocate their  investment  in  the  Contract 
among  the  existing  portfolios  and  six 
new  portfolios  to  be  added  as 
investment  options  imder  the  Contracts. 

16.  The  Company  will  establish  a  date 
on  which  the  substitution  will  be 
efiiected  (the  "Exchange  Date"),  which 
will  be  no  later  than  forty-five  days  after 
the  issuance  of  the  order  sought  by 
Applicants.  Contract  owners  will  be 
notified  of  the  Exchange  Date;  those 
with  interests  remaining  in  any  of  the 
four  funds  to  be  removed  (the  FAA 
Money  Market  Fimd,  the  FAA  Overseas 
Fund,  the  FAA  High  Yield  Fimd,  and 
the  FAA  Government  Investment  Fund)- 
will  be  advised  that  these  funds  will  be 
replaced  on  the  Exchange  Date.  Contract 
owners  also  will  be  advised  that  they 
are  free  to  make  changes  in  allocation 
among  any  of  the  investment  options 
available  under  the  Contracts,  in 
advance  of  the  Exchange  Date.  All 
necessary  forms  and  other  information 
necessary  for  Contract  owners  to  make 
exchanges  among  investment  options 
will  be  provided. 

17.  On  the  Exchange  Date,  all  shares 
held  by  the  Separate  Account  in  the 
FAA  Money  Market  Fund,  the  FAA 
Overseas  Fund,  the  FAA  Government 
Investment  Fund,  and  the  FAA  High 
Yield  Ftmd  will  be  redeemed,  resulting 
in  a  complete  liquidation  of  these  sub- 


accounts of  the  Separate  Account. 
Contemporaneously  with  the 
redemption  of  such  shares,  the  Separate 
Account  will  purchase  shares  in  the  VIP 
Money  Market  Portfolio,  the  VIP 
Overseas  Portfolio,  the  VIPII  Investment 
Grade  Bond  PortfoUo,  and  the  VIP  High 
Income  Portfolio.  Secudties  of  the 
affected  funds  of  FAA  vtrill  be 
distributed  in  kind  and  will  be  used  to 
purchase  shares  of  the  corresponding 
portfolios  of  VIP  and  VIPII  that  will 
serve  as  substitute  funds.  All  shares  will 
be  purchased  and  redeemed  at  prices 
based  on  the  current  net  asset  values  per 
share  next  computed  after  receipt  of  the 
redemption  request  and  in  a  manner 
consistent  with  Rule  22c-l  under  the 
1940  Act.  All  Contract  owners  affected 
by  the  Exchange  Date  transaction  will 
receive  a  confirmation  of  the  transaction 
within  five  days  of  the  Exchange  Date, 
in  accordance  with  Rule  lOb-10  under 
the  Seciirities  Exchange  Act  of  1934. 

Applicants'  Legal  Analysis 

1.  Section  26(b)  of  the  1940  Act 
prohibits  a  depositor  or  trustee  of  a 
registered  unit  investment  trust  holding 
the  securities  of  a  single  issuer  from 
substituting  another  security  for  such 
seciuity  unless  the  Commission  has 
approved  the  substitution  after  finding 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  request  that  the 
Commission  issue  an  order  pursuant  to 
Section  26(b)  of  the  1940  Act  to  permit 
the  Separate  Account  to  substitute 
shares  of  the  VIP  Money  Market 
Portfolio,  the  VIP  Overseas  Portfolio,  the 
VIP  High  Income  Portfolio,  and  the 
VIPn  Investment  Grand  Bond  Portfolio 
for  shares  of  the  FAA  Money  Market 


Fund,  the  FAA  Overseas  Fund,  the  FAA 
Hi^  Yield  Fund,  and  the  FAA 
Government  Investment  Fund, 
respectively. 

3.  Applicants  represent  that,  to  the 
extent  that  tmy  aspect  of  the  proposed 
substitution  requires  approval  imder 
Section  11  of  the  Act,  Uiey  will  rely 
upon  Rule  lla-2  under  the  1940  Act. 

4.  Applicants  represent  that  the 
proposed  substitution,  in  accordance 
with  the  standards  set  forth  under 
Section  26(b)  of  the  Act,  is  in  the  best 
interest  of  Contract  owners.  With 
respect  to  management  and  fund 
objectives,  the  FAA  funds  are  closely 
comparable  (and  in  two  cases,  the  FAA 
Money  Market  Fimd  and  the  FAA 
Overseas  Fund,  practically  identical)  to 
the  VIP  and  VIPII  portfolios  that  are 
proposed  as  substitutes.  Accordingly, 
the  proposed  substitution  should  not 
create  incentives  for  Contract  owners  to 
surrender  Contracts  and  seek  out  other 
investment  opportimities.(incurring 
additional  sales  charges)  in  order  to 
maintain  a  desired  investment  strategy. 
Applicants  submit  that  the  close 
comparability  of  the  funds  proposed  as 
substitutes  ensvues  that  investment 
strategies  ciurently  employed  by 
Contract  owners  may  be  maintained 
after  the  substitution. 

5.  Applicants  state  that  the  VIP  and 
VIPn  portfohos  are  currently  offered  to 
more  than  forty  five  different  insurance 
company  separate  accounts.  The  FAA 
hmds  are  offered  only  to  the  Separate 
Account.  Applicants  represent  that  the 
VIP  and  VIPn  portfolios  have 
significantly  greater  assets  than  the  FAA 
hmds  and,  accordingly,  have  much 
lower  expenses  as  a  percentage  of  net 
assets  than  do  the  FAA  funds.  Lower 
per  share  expenses  create  the 
opportimity  for  better  performance- 
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among  mutual  funds  with  similar 
management  and  investment  objectives. 
In  adcUtion,  Applicants  state  that  the 
elimination  of  four  of  the  FAA  funds 
after  the  proposed  substitution  will 
allow  FMR.  the  advisor  for  the  VIP  and 
VlPn  portfohos  (as  well  as  for  the  FAA 
funds),  to  eliminate  duplicative  efforts 
and  realize  further  economies  of  scale 
(through  the  addition  of  assets  to  the 
VIP  and  VIPn  portfolios),  which  can  be 
then  passed  on  to  owners  of  the 
Contracts  issued  by  the  Separate 
Account  in  the  form  of  lower  expense 
ratios  and  the  opportunity  for  better 
investment  performance. 

6.  Applicants  represent  that  the 
substitution  will  take  place  at  relative 
net  asset  value  with  no  increase  or 
decrease  in  the  amount  of  any  Contract 
owner's  Contract  value.  In  addition,  the 
substitution  will  result  in  no  additional 
fees  for  Contract  owners,  nor  will 
current  charges  be  increased.  None  of 
the  contractual  obligations  currently 
assumed  by  the  Company  will  in  any 
way  be  abridged  or  modihed  as  a  result 
of  the  substitution. 

7.  Af^licants  further  represent  that 
Contract  owners  will  in  no  way  bear  any 
added  cost  or  expense  in  connection 
with  the  proposed  substitution, 
including  any  additional  brokerage  costs 
or  expense.  In  addition.  Contract  owners 
will  be  apprised  of  the  substitution  well 
in  advance  of  the  Exchange  Date.  The 
Contracts  permit  exchanges  among 
funds  as  often  as  once  per  business  day 
with  no  charge.  Acccmlingly,  Contract 
owners  will  be  free  to  re-^locate  their 
investment  in  the  Contracts,  if  they 
dbooM  to  do  so,  prior  to  the  Exchange 
Date.  The  proposed  substitution  will  in 
no  way  alter  a  Contract  owner's  right  to 
surrender  a  Contract  in  accordance  with 
its  terms. 

8.  AppUcants  further  represent  that 
the  proposed  substitution  should  in  no 
way  a^ct  whatever  tax  benefits 
Cqntiact  owners  currently  enjoy  as  a 
result  of  holding  the  Contracts  and  will 
not  engender  any  advwse  tax 
consequences. 

CoBchiskta 

For  the  reascms  summarized  above, 
applicants  assot  that  the  proposed 
substitution  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisioDS  of  the  1940  Act. 

For  the  Crnnmiwion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

MafganiaMtfarbMi. 

Deputy  Secniary. 

[FR  Doc  97-2358  Filed  1-30^7;  8:45  am] 
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Filings  Under  the  PubOc  Utility  Holding 
Company  Act  of  1935.  as  Amended 
r-Art") 

January  24. 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereimder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  simimarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  18, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request  Any  request  for  hearing  shaU 
identify  spedfioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Allegheny  Power  Service  Corporation,  et 
al.  (70-S941) 

Allegheny  Power  Service  Corporation 
("APSC"),  800  Cabin  Hill  Drive, 
Greensburg,  Pennsylvania  15601,  a 
wholly-owned  subsidiary  service 
corporation  of  Allegheny  Power  System, 
Inc  ("APS"),  a  registered  holding 
company,  and  Mtmongahela  Power 
Company,  1310  Fairmont  Avenue,  West 
Virginia  26554,  The  Potomac  Edison 
Company.  10435  Downsville  Pike. 
Hagerstown.  Maryland  21740  and  West 
Perm  Power  Company,  800  Cabin  Hill 
Drive,  Greensburg.  Pennsylvania  15601. 
all  public-utility  subsidiary  companies 
of  APS  (collectively.  "Opwating 
Companies"),  have  filed  a  declaration 
vnder  section  13(b)  of  the  Act  and  rules 
87(b)(1).  90  and  91  thereunder. 

APSC  proposes  to  amend  Exhibit  I 
("Proposed  Amendment")  to  its  service 
agreements  with  the  Operating 
Companies  ("Service  Agreements")  to 
reflect  changes  in  the  scope  of  services 


APSC  will  provide  to  the  Operating 
Companies.  The  chemges  are  in  large 
part  a  further  consolidation  of  services 
already  performed  by  APSC,  some  of 
which  began  on  January  1, 1996,  and  the 
rest  on  July  1, 1996.  In  addition,  the 
Operating  Companies  propose  to  enter 
into  a  service  agreement  among 
themselves,  similar  to  the  existing 
Service  Agreements,  that  will  the 
Operating  Companies  to  perform 
services  for  one  another  and  properly 
allocate  the  costs  of  such  services. 

In  1995,  APS  announces  its  intention 
to  undertake  a  restructuring  designed  to 
consolidate  and  reengineer  its 
operations  to  better  meet  the 
competitive  challenges  of  the  changing 
electric  utility  industry  and  remain  the 
energy  supplier  of  choice  in  the  future 
for  its  customers.  Beginning  January  1. 
1996,  APSC  began  to  realign  its 
organization  to  create  distinct  power 
generation  and  energy  transmission  and 
distribution  groups.  As  of  July  1, 1996. 
the  Operating  Companies  restructured, 
including  the  reengineering  of  processes 
and  the  consolidation  of  functions  with 
services  already  provided  by  APSC.  In 
addition,  although  the  Operating 
Companies  have  not  changed  their  legal 
corporate  names,  nor  altered  in  any 
manner  ownership  of  capital  assets, 
they  began  doing  business  under  the 
trade  name  "Allegheny  Power"  as  of 
September  1, 1996. 

The  restructuring  is  an  effort  to 
further  control  costs,  operate  more 
efficiently,  and  prepare  for  the 
anticipated  increases  in  retail  and 
wholesale  competition  among  suppliers 
of  electricity,  beginning  with  the  Energy 
Policy  Act  of  1992.  APS'  goal  is  to 
expand  by  attracting  new  customers  to 
its  service  area  and,  to  the  extent  legally 
permitted,  aggressively  pursue  new 
business  within  and  outside  its  service 
area,  using  its  resources  efficiently  and 
capitalizing  on  its  competitive  strengths. 

Allegheny  Power  expects  to  realize  a 
ntunber  of  benefits  fit>m  its 
restructuring.  Beginning  in  1996  and 
continuing  into  the  future,  increased 
efficiencies  and  synergies  are  expected 
to  result  from  the  elimination  of  layers 
of  management  and  the  elimination  of 
previously  duplicated  functicms.  The 
flattening,  streamlining  and 
consolidation  of  functions  within  the 
organization  will  lead  to  enhanced 
efficiency  and  conununication.  which 
should  translate  into  a  reduction  in  the 
rate  of  growth  in  operating  and 
maintenance  costs  and  thovby 
minimize  the  need  fcv  fiituro  rate 
increases. 

In  general,  the  restructuring 
consolidated  in  APSC  certain  functions 
vdiich  previously  were  either  performed 
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separately  by  employees  of  each  APS' 
tluee  Operating  Companies,  or  by 
employees  of  the  Operating  Companies 
along  with  employees  of  APSC.  Except 
for  the  union  woric  force  and  possibly 
some  other  employees,  the  management, 
engineering,  maintenance,  legal, 
accounting,  payables  and  administrative 
and  support  functions  previously 
performed  by  employees  of  the 
Operating  Companies  will  be  supplied, 
after  the  realignment,  by  employees  of 
APSC.  APS  has  been  restructured  into 
the  following  functional  imits: 
Operating  Business  Unit;  Retail 
Marketing;  Corporate  AfEairs; 
Generation  Business  Unit;  Transmission 
Business  Unit;  Planning  and 
Compliance  Biisiness  Unit;  and 
Corporate  Services,  which  serves  the 
business  units.  The  restructuring  did 
not  involve  the  formation  of  any  new 
legal  entities,  nor  did  it  require  the 
writedown  of  any  rate  base  assets.  No 
capital  assets  were  transferred  among 
companies  within  APS  in  connection 
with  the  restructuring.  APSC's  ciirrent 
method  of  allocations  will  be 
maintained  in  the  restructiued 
organization.  No  new  methods  of 
allocations  will  be  used. 

The  overall  goals  of  the  restructuring 
have  been  to  realign  functions  by 
process  and  consolidate  functions 
where  feasible.  As  a  result  thereof,  most 
of  the  functions  which  were  performed 
exclusively  by  the  Operating  Companies 
have  been  consolidated  into  three  units: 
(1)  Operating  Business  Unit;  (2)  Retail 
Marketing  Business  Unit;  and  (3) 
Corporate  ASairs.  The  Vice  Presidents 
of  these  groups  all  report  to  a  Senior 
Vice  President  of  APSC,  who  also  holds 
the  title  of  President  of  each  of  the 
Operating  Companies.  Some  of  the  main 
goals  of  the  restructuring  of  these 
functions  include  establishing  a  team- 
oilented  environment,  maintaining 
fewer  layers  of  management, 
establishing  broader  job  classifications, 
and  establishing  an  integrated  work 
management  system  to  schedule,  design, 
track,  and  finish  jobs. 

GPU,  Inc..  et  al.  (70-8967) 

GPU.  Inc.  ("C3»U"),  of  100  Interpace 
Parkway.  Parsippany.  New  Jersey  07054. 
a  registerpd  holding  company,  and  its 
eletiric  utility  subsidiaries,  Jersey 
Central  Power  &  Light  Company 
("JCP&L"),  MetropoUtan  Edison 
Company  ("Met-Ed")  and  Pennsylvania 
Electric  Company  ('Tenelec"),  each  of 
2800  Pottsville  Pike,  Reading, 
Pennsylvania  19605  (JCP&L,  Met-Ed  and 
Penelec.  collectively,  "Operating 
Companies"),  have  filed  a  declaration 


imder  sections  6(a),  7  and  12(b)  of  the 
Act  and  rule  54  thereimder. 

The  Operating  Companies  presently 
maintain  insurance  policies  providing 
coverage  for  workers  compensation 
claims  and  employee  claims  asserted 
directly  against  the  Operating 
Companies.*  Under  these  policies,  the 
insurance  company  administers  and 
pays  all  claims  and  expenses  as  they 
arise;  subsequently,  however,  the 
Operating  Companies  reimburse  the 
insurance  company  for  the  amount  of 
each  claim  paid  up  to  the  deductible 
and  all  expenses  paid.  Piu^uant  to 
orders  of  the  Commission,  the  Operating 
Companies  are  authorized,  among  other 
things,  to  enter  into  letter  of  credit 
reimbiusement  agreements  with  banks 
and  to  deUver  to  the  insurance  company 
irrevocable  bank  letters  of  credit  ("L/ 
Cs")  from  time  to  time  through 
December  31, 1998,  as  seciuity  for  the 
Operating  Companies'  obligations  to  pay 
the  deductible.' 

The  Operating  Companies  state  that  it 
might  be  more  efficient  for  the 
insurance  policies  to  cover,  in  addition 
to  their  employees,  the  Pennsylvania 
and  New  Jersey  employees  of  GPU 
Service,  Inc.,  GPU  Nuclear,  Inc.  and 
GPU  Generation,  Inc.,  service  company 
subsidiaries  of  GPU  (collectively, 
"Service  Companies").  To  support  the 
obligations  of  the  Service  Companies  to 
pay  the  deductible,  the  appUcants 
intend  that  corresponding,  additional  U 
C  coverage  provided  to  the  insurance 
companies. 

The  applicants  also  state  that  it  would 
be  cost-eCbctive  and  less  burdensome 
administratively  for  GPU  to  provide  L/ 
Cs  for  the  Operating  Companies  and 
Service  Companies.  GPU  seeks 
authorization  to  obtain  and  deliver  L/Cs 
and  enter  related  reimbiusement 
agreements  from  time  to  time  through 
December  31,  2006  in  support  of  the 
Operating  Companies'  and  Service 
Companies'  reimbursement  obligations 
to  the  insiuance  companies.  The 
aggregate  face  amount  of  L/Cs  which 
may  he  outstanding  at  any  time  would 
not  exceed  $40  million:  $20  million  in 
respect  of  all  Pennsylvania  employees  of 
the  Operating  Companies  and  Service 
Companies,  and  the  remaining  $20 
million  in  respect  of  all  New  Jersey 
employees  of  the  Operating  Companies 


'    'TbecarvicatatritaryofJCPaLUmNawjHMy 
and  the  Mrvica  tatritariw  of  M«t-Ed  and  Panalac  an 
in  PannsylTania. 

>  M«l-Ed  and  Panaiac  togathar,  and  JCPkL.  alona, 
are  authorixad  to  dalivar  L/Ct  in  the  aggragata  hca 
amount  not  to  maad  S20  million  and  SIS  million. 
raqMCtivaly.  Holdii^  Ca  Act  Ralaaaa  Na  25793 
(Apr.  14,  lesS)  (Mat-Ed  and  PMMlac):  Holding  Co. 
Act  Ralaaaa  Na  28003  O^iar.  IS,  19M)  OCPkL). 


and  Service  Companies.  Drawings  under 
the  L/C  would  bear  interest  at  not  more 
than  five  percent  above  the  issuing 
bank's  prime  rate  as  in  effect  from  time 
to  time.  The  term  of  each  L/C  would  not 
exceed  three  years. 

GPU  will  allocate  the  fees  of  each  L/ 
C  to  the  Operating  Companies  and 
Service  (Companies  on  whose  behalf  the 
L/C  was  issued  based  on  loss  exposure 
(determined  generaUy  by  payroll)  in  the 
applicable  state.  GPU  will  also  seek 
reimbursement  for  a  drawing  tmder  an 
L/C  from  the  Operating  Company  or 
Service  Company  that  feiled  to 
reimburse  the  insiuance  company  for 
the  applicable  deductible  resulting  in 
such  drawing. 

For  the  Comminion,  by  the  Divition  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUad, 

Deputy  Secretary. 

(FR  Doc  97-2359  Filed  1-30-47;  8:45  am] 

MLUNO  coot  M10-01-M 


DEPARTMENT  OF  STATE 

[PiibllcNotioeNo.2S0q 

Advisory  CommKlM  on  fMlgious 
Ffwdoin  AbroMl!  MMling 

The  Department  of  State  announces  a 
meeting  of  the  Secretary  of  State's 
Advisory  Committee  on  Religious 
Freedom  Abroad  on  Thursday,  February 
13, 1997  at  10:00  a.m.  in  the  Loy 
Henderson  room  at  the  U.S.  Department 
of  State,  Washington.  DC.  The  Advisory 
Committee  will  consider  topics  related 
to  the  promotion  of  freedom  of  religion. 
Topics  for  consideration  could  include: 
Assessing  religious  freedom  abroad  and 
instances  of  persecution,  and  assessing 
the  role  of  religious  institutions  in 
promoting  an  atmosphere  in  which 
hiunan  rights  and  freedom  of  conscience 
can  be  enjoyed. 

For  more  information,  contact 
Alexandra  Arriaga,  Executive  Secretary, 
Advisory  Committee  on  Religious 
Freedom  Abroad,  Bureau  of  Democracy, 
Human  Rights,  and  Labor,  Department 
of  State,  Washington,  DC  20520, 
telephone:  647-1422. 

Dated:  January  28, 1997. 
loha  Shattnck. 

Assistant  Secretary  of  State  Bureau  of 
Democracy,  Human  Rights  and  Labor, 
Chairman,  Advisory  Committee  on  Religious 
Freedom  Abroad. 

[FR  Doc.  97-2577  Filed  1-29-97;  1:06  pm] 
OOOC  4T1S-S7-II 
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Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Pul>Uc  Notic*  2488] 

Shrimp  Import  Certifications  Pursuant 
to  Section  609  of  Public  Lam  101-162 

January  21, 1997. 

SUMMARY:  On  April  30, 1995,  the 
Department  of  State  certified,  pursuant 
to  section  609  of  Public  Law  101-162, 
that  36  countries  with  commercial 
shrimp  trawl  fisheries  have  adopted 
programs  to  reduce  the  incidental 
capture  of  sea  turtles  in  such  fisheries 
comparable  to  the  program  in  effect  in 
the  United  States  and  have  an  incidental 
take  rate  comparable  to  that  of  the 
United  States,  or  that  the  fishing 
environment  in  the  countries  does  not 
pose  a  threat  of  the  incidental  taking  of 
species  of  sea  turtles  protected  under 
U.S.  law  and  regulations.  The 
Department  also  certified  Honduras  on 
August  1, 1996  and  Thailand  on 
November  8, 1996.  The  Department  was 
unable  to  issue  certification  on  April  30 
for  China  or  Nigeria  and,  as  a  result, 
imports  of  shrimp  harvested  in  China 
and  Nigeria  in  a  manner  harmful  to  sea 
turtles  were  prohibited  effective  May  1. 
1996.  The  Department  of  State 
subsequently  issued  certifications  for 
China  on  December  23, 1996,  and  for 
Nigeria  on  January  1, 1997,  and,  as  a 
result,  the  ban  on  shrimp  imports  from 
those  two  countries  that  had  been  in 
efiioct  since  May  1, 1996,  was  lifted. 
EFFECTIVE  DATE:  January  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hollis  Summers,  Office  of  Marine 
Conservation.  Biueau  of  Oceans  and 
International  Environmental  and 
Scientific  A^Etirs,  Department  of  State. 
Washington.  DC  20520-7818;  telephone: 
(202) 647-3940. 

SUPPLEMENTARY  MFORMATKM:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  shrimp  unless  the  President 
certifies  to  the  Congress  not  later  than 
May  1  of  each  year  either:  (1)  That  the 
harvesting  nation  has  adopted  a 
program  governing  the  incidental 
captiu«  of  sea  turtles  in  its  commercial 
shrimp  fishery  comparable  to  the 
program  in  effect  in  the  United  States 
and  has  an  incidental  take  rate 
comparable  to  that  of  the  United  States; 
or  (2)  that  the  fishing  environment  in 
the  harvesting  nadon  does  not  pose  a 
threat  of  the  incidental  taking  of  sea 
turtles.  The  President  has  delegated  the 
authority  to  make  this  certification  to 
the  Department  of  State.  Revised  State 
Department  guidelines  for  making  the 
required  certifications  were  published 
in  the  Federal  Register  on  April  19. 
1996  (61  FR  17342). 


On  April  30. 1996,  the  Department  of 
State  certified  that  36  shrimp  harvesting 
nations  have  met,  for  the  current  year, 
the  requirements  of  the  law.  The 
Department  also  certified  Honduras  on 
August  1, 1996  and  Thailand  on 
November  8. 1996.  The  Department  of 
State  was  imable  to  certify  China  or 
Nigeria  at  that  time.  As  a  result,  imports 
of  shrimp  from  those  countries  that 
were  harvested  in  ways  harmful  to  sea 
tiutles  were  prohibited  pursuant  to 
Public  Law  101-162  effective  May  1. 
1996. 

The  Department  did  not  previously 
certify  China  because  the  Chinese 
government  had  not  required  all 
commercial  shrimp  trawl  vessels  subject 
to  its  jurisdiction  that  operated  in 
waters  where  there  is  a  likelihood  of 
intercepting  sea  tiulles  to  use  fishing 
gear  that  is  not  harmful  to  sea  turtles  at 
all  times.  The  Department  of  State  has 
determined  that  China  has  now 
instituted  such  a  requirement,  based  on 
docimientation  that  China  has  provided 
which  includes  their  law  requiring  the 
use  of  tiulle  excluder  devices  on  gear 
which  poses  a  threat  of  incidental 
capture  of  sea  turtles.  The  Department 
of  State,  therefore,  was  able  to  certify  to 
Congress  that  China  has  met  the 
standards  of  Section  609  of  Public  Law 
101-162. 

The  Department  did  not  previously 
certify  Nigeria  because  it  had  not 
demonstrated  that  its  sea  txirUe 
protection  program  was  comparable  to 
that  of  the  United  States,  or  Uiat  its 
specific  fishing  environment  did  not 
pose  a  threat  to  sea  turtles.  The 
Government  of  Nigeria  has  now 
provided  documentary  evidence  of  the 
adoption  of  a  sea  tiutle  protection 
program  comparable  to  the  program  in 
the  United  States.  On  October  21, 1996 
Nigeria's  Ministry  of  Fisheries 
published  a  regulation  requiring  all 
shrimp  trawl  vessels  o]>erating  in 
Nigerian  waters  to  install  sea  turtle 
excluder  devices  on  shrimp  nets  not 
later  than  December  31, 1996.  The 
Department  has  verified  that  Nigeria's 
shrimp  boats  have  TElDs  in  their  nets 
and  that  Nigeria  is  pursiiing  effective 
enforcement  of  its  TEDs  regulation.  The 
Department  of  State,  therefore,  was  able 
to  certify  to  Congress  that  Nigeria  has 
met  the  standards  of  section  609  of 
Public  Law  101-162. 

In  a  related  matter,  the  Department's 
Form  DSP-121,  "Shrimp  Exporter's/ 
Importer's  Declaration,"  has  been  issued 
an  extended  approval  from  the  Office  of 
Management  and  Budget.  The  form  has 
been  approved  in  its  current  version 
until  September  31. 1999.  Respondents 
are  required  to  complete  the  form  when 
exporting  shrimp  and  shrimp  products 


to  the  United  States  under  Sec.  609.  and 
should  begin  using  the  form  with  the 
current  approval  and  new  expiration 
date  immediately.  Forms  with  the 
previous  approval  expiring  July  31. 

1996,  should  not  be  used  after  May  1, 

1997.  The  approval  expiration  date  is 
shown  on  the  form  in  the  upper  right 
hand  comer  of  the  Sisl  page. 
Respondents  should  also  note  that 
exemption  7(A)(2)  "Harvested  using 
TEDs"  is  no  longer  valid  and  may  not 
be  used  for  export  of  shrimp  and  shrimp 
products  to  the  United  States  under  the 
requirements  of  Section  609.  Copies  of 
the  form  are  available  fit>m  the 
Department  at  the  niunber  above,  or 
from  any  U.S.  Embassy. 

Dated:  January  21, 1997. 

R.  Tucker  Scully, 

Acting  Deputy  Assistant  Secretary  For 
Oceans. 

(FR  Doc.  97-2369  Filed  1-30-97;  8:45  am] 
MJJNa  COOE  4710-0»4I 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WT(yD-13] 

\¥T0  Dispute  Proceeding  Regarding 
Argentina's  SpeclHc  Duties  on 
Textiles,  Apparel  and  Footwear  and 
Three  Percent  Ad  Valorem  Statistical 
Tax  on  Imports 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  written 

comments. 

SUMMARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)).  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  United  States  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Establishing  the  Worid  Trade 
Organization  (WTO)  to  examine  certain 
acts,  policies  and  practices  of  the 
Government  of  Argentina  concerning 
the  imposition  of  (1)  specific  duties  on 
textiles,  apparel  and  footwear  above  the 
35  percent  ad  valorem  rate  to  which 
Argentina  is  bound  under  the  General 
Agreement  on  Tariffs  and  Trade  1994 
("GATT  1994");  and  (2)  a  statistical  tax 
of  3  percent  ad  valorem  on  imports  from 
sources  other  than  MERCOSUR 
countries.  The  United  States  alleges  that 
these  acts,  policies  and  practices  are 
inconsistent  with  certain  provisions  of 
GATT  1994,  the  Agreement  on 
Implementation  of  Article  VII  of  the 
GATT  1994  and  Uie  Agreement  on 
Textiles  and  Qothing.  USTR  invites 
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written  comments  from  the  public  on 
the  matters  raised  in  this  dispute. 
DATES:  Comments  should  be  submitted 
on  or  before  March  3, 1997,  to  be 
assured  of  timely  consideration  by 
USTR  in  preparing  its  first  written 
submission  to  the  panel. 
ADDRESSES:  Comments  must  be 
submitted  to  Ileana  Falticem,  Office  of 
Monitoring  and  Enforcement,  Room 
501,  Attn:  Argentina  Textiles,  Apparel 
and  Footwear  Dispute,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  James  Chopra,  Deputy  Assistant 
United  States  Trade  Representative  for 
the  Western  Hemisphere,  (202)  395- 
5190,  or  Hal  S.  Shapiro,  Assistant 
General  Counsel,  (202)  395-3582. 
SUPPLEiENTARY  INFORMATION:  On 
January  22, 1997,  the  United  States 
requested  establishment  of  a  WTO 
dispute  settlement  panel  to  examine 
whether  Argentina's  measures  are 
inconsistent  with  Articles  U,  VII,  VIII 
and  X  of  the  GATT  1994;  Articles  1 
through  8  of  the  Agreement  on 
Implementation  of  Article  VII  of  the 
GATT  1994;  and  Article  7  of  the 
Agreement  on  Textiles  and  Clothing. 

Major  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  Complaint 

Under  the  GATT  1994,  Argentina  has 
agreed  to  a  bound  tariff  rate  of  35 
percent  ad  valorem  for  textiles,  apparel 
and  footwear.  Beginning  in  September 
1995,  Argentina  converted  its  tariff 
regime  for  textiles,  apparel  and  footwear 
to  specific  duties  that  are  in  excess  of 
Argentina's  bound  rate. 

Article  II  of  the  GATT  1994  provides 
that  imports  shall  be  exempt  from  all 
other  duties  or  charges  of  any  kind 
imposed  on  or  in  connection  with 
importation  in  excess  of  those  set  forth 
in  a  WTO  member's  binding  and  that  a 
WTO  member  shall  not  alter  its  method 
of  determining  dutiable  value  so  as  to 
impair  the  value  of  its  tariff  concessions. 
Article  Vn  of  the  GATT  1994  and 
Articles  1  through  8  of  the  Agreement 
on  Implementation  of  Article  VII  of  the 
GATT  1994  set  forth  the  bases  for 
determining  dutiable  value.  The  United 
States  contends  that  Argentina's  specific 
duties  are  inconsistent  with  these 
provisions. 

Argentina  also  imposes  a  statistical 
tax  of  3  percent  ad  valorem  on  imports. 
Article  Vm  of  the  GATT  1994  states  that 
all  fees  and  charges  imposed  by  WTO 
members  shall  be  limited  to  the 
approximate  cost  of  services  rendered 
and  shall  not  represent  an  indirect 
protection  to  domestic  products  or  a 


taxation  of  imports  for  fiscal  purposes. 
In  the  view  of  the  United  States, 
Argentina's  statistical  tax  is  not  limited 
to  the  amoimt  of  any  service  rendered, 
and  it  is  an  indirect  protection  of 
domestic  products  as  well  as  a  taxation 
of  imports. 

Finally,  Article  7  of  the  Agreement  on 
Textiles  and  Clothing  requires  WTO 
members  to  take  such  actions  as  may  be 
necessary  to  achieve  improved  access  to 
markets  for  textile  and  clothing 
products.  Argentina's  specific  duties 
and  statistical  tax  hinder  the 
achievement  of  improved  import  access, 
and  the  United  States  maintains  that 
they  are  contrary  to  Article  7. 

Public  Comment 

Requirements  for  Submissions 

Interested  persons  are  invited  to 
submit  written  conunents  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  must  certify  that 
such  information  is  business 
confidential  and  would  not  customarily 
be  released  to  the  public  by  the 
commenter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  eadi  copy. 

A  person  requesting  that  information 
or  advice  contained  in  a  comment 
submitted  by  that  person,  other  than 
business  confidential  information,  be 
treated  as  confidential  in  accordance 
with  section  135(g)(2)  of  the  Trade  Act 
of  1974  (19  U.S.C.  2155)— 

(1)  must  so  designate  that  information 
or  advice; 

(2)  must  clearly  mark  the  material  as 
"CONFIDENTLAL"  in  a  contrasting 
color  ink  at  the  top  of  each  page  or  each 
copy; and 

(3)  is  strongly  encouraged  to  provide 
a  non-confidential  summary  of  the 
information  or  advice. 

Piirsuant  to  section  127(e)  of  the 
URAA,  USTR  will  maintain  a  file  on 
this  dispute  settlement  proceeding, 
accessible  to  the  public,  in  the  USTR 
Reading  Room:  Room  101,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  NW.  Washington,  DC  20508. 
The  public  file  will  include  a  listing  of 
any  comments  made  to  USTR  bom  the 
public  with  respect  to  the  proceeding; 
the  United  States  submissions  to  the 
panel  in  the  proceeding,  the 
submissions,  or  non-confidential 
summaries  of  the  submissions,  to  the 
panel  received  fiom  other  participants 
in  the  dispute,  as  well  as  the  report  of 


the  dispute  settlement  panel  and,  if 
applicable,  the  rep<Ht  of  the  Appellate 
Body.  An  appointment  to  review  the  file 
(Docket  WTO/D-13)  may  be  made  by 
calling  Brenda  Webb  at  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
pubUc  bom  10:00  a.m.  to  12  noon  and 
1:00  p.m.  to  4:00  p.m.,  Monday  through 
Friday. 
A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

[FR  Doc.  97-2427  Filed  1-30-97;  8:45  am) 

mujua  CODE  3im-oi-m 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secratary 

Reports,  Fonns  and  Recordkeeping 
Requirements  Agency  Infonnatlon 
Collection  Activity  Under  0MB  Review 

AQENCY:  Department  of  Transportation 

(DOT). 

ACTION:  Notice  and  Request  for 

Comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  conmient.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  biuden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
November  21, 1996  (FR  61,  Page  59271). 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  1. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Cronin.  Telephone:  (202)  366- 
9424. 

SUPPLEMENTARY  INFORMATION: 

Office  of  the  Secretary 

Title:  Indoor  Air  Quality  Medical 
Questionnaire. 

OMB  Control  Number:  2105-0533. 

Type  of  Request:  New  Collection. 

Affected  Entities:  5,500  Occupants  of 
the  U.S.  Department  of  Transportation 
workers  in  the  Nassif  Building.' 

Abstract:  The  Department  of 
Transportation  (DOT)  is  announcing  a  3- 
year  voluntary  health  questionnaire  to 
conduct  surveys  to  provide  medical 
evaluations  of  DOT  workers  in  the 
Nassif  Building.  Participation  is  entirely 
voluntary.  Health  surveys  of  the  Nassif 
Building  occupants  will  be  conducted  to 
help  determine  the  role  that  the 
building  conditions  play  in  employees 
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health.  In  sevend  weeks,  a  siirvey  will 
be  conducted  to  establish  a  baseline  of 
informatioD.  The  same  survey  will  be 
conducted  again  after  the  cleaning  and 
repair  of  the  building  is  complete  to 
further  identify  the  link  between 
employees'  symptoms  and  building 
conditions,  llie  results  of  the  survey 
will  provide  updated  data  on  the  status 
of  employees'  health  as  it  relates  to  the 
Massif  Building. 

Estimated  Total  Burden  on 
Respondents:  1,500  hours. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington.  DC  20503,  Attention  OST 
Desk  Officer.  As  it  relates  to  this 
information  collection  comments  are 
invited  on:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection: 
ways  to  enhance  the  quahty,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  tec^ques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  January  27, 
1997. 

PUlUpA-LMch. 

Qwaance  Officer,  United  States  Department 

(^Transportation. 

[FR  Doc  97-2370  Filed  1-30-97;  8:45  am] 


AviaHon  Proceedings;  Agreements 
RIed  During  the  Week  Ending  1/24/97 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2084. 

Date  filed:  January  21, 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0042  dated  December 
10. 1996;  Japan/Korea-South  East  Asia 
(incl.  U.S.  Territories);  (Summary 
attached.);  Intended  effective  date: 
February  1, 1997. 

Docket  Number  OST-97-2099. 

Date  filed:  January  24. 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC12  USA-EUR  Fares  0022 
dated  January  24, 1997;  US-UK  Add-on 
Amoimts;  Intended  effective  date:  April 
1, 1997. 


Docket  Number:  OST-97-2100. 

Date  filed:  Januaiy  24. 1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  COM?  Telex  Reso  024f;  Local 
Currency  Fare  Changes — South  Africa; 
Intended  effective  date:  January  24, 
1997. 

Paulatte  V.  Twine. 
Chief,  Documentary  Services. 
(FR  Doc  97-2465  Filed  1-30-97;  8:45  am] 
sajjNQ  oooc  4ei»-«i^ 


Notice  of  Applications  for  CerWicales 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Hied 
Under  Subpart  Q  During  the  Week 
Ending  January  24, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regiilations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 


Docket  Number:  OST-97-2092. 

Date  filed:  January  23, 1997. 

Due  tXjte  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  F^ruary  20, 1997. 

Description:  Application  of  Emery 
Worldwide  Airlines,  Inc.,  pursuant  to  49 
U.S.C.  Section  41102  and  Subpart  Q  of 
the  Regulations,  applies  for  certificate 
authority  authorizing  Emery  Air  to 
provide  scheduled  foreign  air 
transportation  of  property  and  mail 
between  (1)  Dayton.  Ohio,  and  the  co- 
terminal  points  Guadalajara  and  Mexico 
Qty,  Mexico,  and  (2)  Laredo,  Texas,  and 
Monterrey,  Mexico. 

Docket  Number:  OST-97-2097. 

Date  filed:  January  24, 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  21. 1997. 

Description:  Application  of  Fl^g 
Colours  Airlines,  Limited,  pursuant  to 
49  U.S.C  41301,  and  Subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  to  engage  in  charter 
foreign  air  transportation  of  persons  and 
property  as  follows:  between  any  point 
or  points  in  the  United  Kingdom  and 
any  point  or  points  in  the  United  States, 
either  directly  or  via  intermediate  or 
beyond  points  in  other  countries,  with 


or  without  stopovers;  between  any  point 

or  points  in  the  United  States  and  any 

point  or  points  not  in  the  United 

Kingdom  or  the  United  States;  and,  any 

other  charter  flights  authorized  pursuant 

to  Part  212  of  the  Department's 

regulations. 

Paillette  V.  Twine, 

Chief  Documentary  Services. 

(FR  Doc  97-2464  Filed  1-30-97;  8:45  am] 

BHIMQ  CODE  4S1S4S-P 


Federal  Aviation  Administration 

Notice  Of  Intent  To  Rule  on  Application 
(*97-03-C-00->IAC)  To  Impose  end 
Uss  the  Revenue  From  s  Passenger 
Faculty  Charge  (PFC)  at  Jackson  Hole 
Airport,  Submitted  by  the  Jackson 
Hole  Airport  Board,  Jackaon,  Wyoming 

AQBtCf:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Jackson  Hole  Airport  imder 
the  pVovisions  of  49  U.S.C.  401 1 7  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 

DATES:  Comments  must  be  received  on 
or  before  March  3, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Alan  E.  Wiechmann.  Manager; 
Denver  Airports  District  Office.  DOR- 
ADO; Federal  Aviation  Administration; 
26805  E.  68th  Avenue.  Suite  224; 
Denver.  00  80249-6361. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  George 
Larson.  Airport  Manager,  at  the 
following  address:  jadtson  Hole  Airport. 
P.O.  Box  159.  Jackson.  WY  83001. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Jackson  Hole 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Christopher  Schaffer,  (303)  342- 
1258;  Denver  Airports  District  Office. 
DEN-ADO;  Federal  Aviation 
Administration;  26805  68th  Avenue. 
Suite  224;  Denver.  CO  80249-6361.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  MFORMATKM:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  (#97-03-0- 
00-JAC)  to  impose  and  use  PFC  revenue 
at  Jackson  Hole  Airport,  imder  the 


UMI 
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provisions  of  49  U.S.C.  40117  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  January  22, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Jackson  Hole  Airport, 
Jackson,  Wyoming,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  22. 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  Jime 
1. 1997. 

Proposed  charge  expiration  date: 
August  1. 1998. 

Total  requested  for  use  approval: 
$375,000.00. 

Brief  description  of  proposed  project: 
Impose  6r  Use:  Access  road  safe^ 
improvements;  Snow  removal 
equipment-skid  steer;  Airfield  sweeper. 
Impose  Only:  ARFF  building  expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  oflSoe 
listed  above  under  FOR  FURTHER 
MFORMATKM  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Moimtain  Region.  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
S.W..  Suite  540,  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upcm 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Jackson 
Hole  Airport. 

Iwued  in  Renton,  Washington,  on  January 
22. 1997. 

Daaok  G.  Oaankop, 

Acting  Managw,  Manning,  Progmnuningand 

Capacity  Bmnch.  Northwest  Mountain 

A^jion. 

[PR  Doc.  97-2423  Filed  1-30-97;  8:45  am] 

■LUNQ  OOOE  4tia-tS-M 


NMonal  HiglnMy  Traffic  Satoty 
Administrallon 

[DocicM  No.  97-006;  Nolloe  1] 

NODCvoi  fwCMpi  or  pemion  lor 
DacMon  TTial  Nonconforming  1M1- 
1996  Ducati  MOSS  Motoreyelaa  Ara 
BiigiiNafOr  ■nponanon 

AQENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  ncmomforming  1991-1996 


Ducati  900SS  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1991-1996  Ducati 
900SS  motorcycles  that  were  not 
originally  manufactiuvd  to  comply  with 
all  appUcable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
impK)rtation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATE:  The  dosing  date  for  comments  on 
the  petition  is  March  3, 1997. 
ADDRESSES:  Ckimments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hoius  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  MFORMATKM  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  MFORMATKM: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  ounpaied.  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuai^  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Regiater 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  OHnment  on  the  petition. 
At  the  dose  of  the  comment  period. 
NHTSA  deddes.  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehide  is  eligible 
for  importation.  The  agency  then 
publitiies  this  decision  in  the  Federal 
Regiater. 


J.K.  Motors  of  Kingsville,  Maryland 
("J.K.")  (RegistOTed  Importer  90-006) 
has  petitioned  NHTSA  to  dedde 
whether  1991-1996  Ducati  900SS 
motorcycles  are  eUgible  for  importation 
into  the  United  States.  The  vehides  that 
J.K.  believes  are  substantially  similar  are 
1991-1996  Ducati  900SS  motorcydes 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehide  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1991-1996 
Ducati  900SS  motorcydes  to  their  U.S. 
certified  coimterparts,  and  found  the 
vehides  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1991-1996  Ducati 
900SS  motorcydes,  as  originally 
manufactured,  conform  \o  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1991-1996  Ducati 
900SS  motorcycles  are  identical  to  their 
U.S.  certified  counterparts  with  respect 
to  compliance  with  Standard  Nos.  106 
Brake  Hoses,  111,  Rearview  t4irrors,  116 
Brake  Fluid.  119  New  pneumatic  Tires. 
120  Tire  Selection  and  Rims.  122 
Motorcycle  Brake  Systems.  123 
Motorcycle  Controls  and  Displays,  and 
205  Glazing  Materials. 

Additionally,  petitioner  states  that 
non-U.S.  certified  1991-1996  Ducati 
900SS  motorcydes  are  equipped  with  a 
VIN  plate  that  meets  the  requirements  of 
49  CFR  part  565,  Vehicle  Identification 
Number. 

The  Petitioner  also  contends  that  the 
vehides  are  capable  of  being  readily 
altered  to  meet  the  following  standard, 
in  the  manner  indicated: 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamps 
and  front  sidemarker  lights;  (b) 
installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarker  lamp  and  side  reflectcvs. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Conunents  should  refer 
to  the  docket  niunber  and  be  submitted 
to:  Docket  Section,  Nad<Hial  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Sevraith  Street,  SW., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 
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All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

AadMrit^  49  U.S.Q  30141(a)(1)(A)  and 
(bXl):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  27, 1997. 
MarUynae  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  97-2371  Filed  1-30-97;  8:45  am] 

MJJNQ  COM  4t1»-S*-P 


DEPARTMENT  OF  THE  TREASURY 

Sutxnlssk>n  for  0MB  RevlMv; 
CoffliMnt  R«qu«st 

January  23, 1997. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submissions(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW..  Washington,  DC  20220. 
SPECIAL  REQUEST:  In  order  to  begin  the 
survey  described  below  in  early  to  mid- 
February,  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
management  and  Bu<^et  (OMB)  review 
and  approve  this  information  collection 
by  January  29, 1997.  To  obtain  a  copy 
of  this  siirvey,  please  contact  the  IRS 
Clearance  Officer  at  the  address  listed 
below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 

Project  Number:  SOI-24. 

Type  of  Review:  Revision. 

Title:  Internal  Revenue  Service  (IRS) 
Federal/State  TeleFile  Script  Study. 

Description:  The  purpose  of  the 
development  and  support  of  two  state 
scripts  (Indiana  and  Kentucky)  are  to 
facilitate  the  use  of  a  Touchtone  Data 
entry  (TDE)  system  which  allows 
taxiwyers  to  file  a  'paperless'  tax  return 
for  00^  their  fadend  and  state  income 
taxes.  Additionally,  this  study  is 


expected  to  examine  cognitive  and 
usability  functions  of  the  TDE  system, 
using  specific  research  methodologies, 
in  order  to  assess  measurement  error 
associated  with  the  filing  of  timely  and 
accurate  fed-state  income  tax  returns. 

Respondents;  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
119. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
178  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc  97-2397  Filed  1-30-97;  8:45  am] 
BHJJNG  CODE  4S»4>1-M 


SutMTiission  for  OMB  Review; 
Comment  Request 

January  21, 1997. 

The  Department  of  Treasiiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0002. 

Fonn  Number:  CF  7507. 

Tj7>e  ^Review:  Reinstatement. 

Title:  General  Declaration  (Outward/ 
Inward). 

Description:  This  collection  of 
information  is  used  to  dociunent 
clearance  by  the  arriving  aircraft  at  the 
required  inspectional  facilities  and 
inspections  by  appropriate  regulatory 
agency  staffs. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
SCO. 

Estimated  Burden  Hours  Per 
Respondent:  2  nunutes. 

Frequency  of  Response:  Other  (on 
arrival). 


Estimated  Total  Reporting  Burden: 
49.950  hours. 

Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-2398  Filed  1-30-97;  8:45  am] 
BiLUNO  CODE  4aiO-02-P 


Sutmission  for  OMB  Review; 
Comment  Request 

January  23, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  shoiUd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  begin  the 
survey  described  below  in  early  to  mid- 
February,  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  January  30, 1997.  To  obtain  a  copy 
of  diis  survey,  please  contact  the  U.S. 
Mint  Qearance  Officer  at  the  address 
listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1432. 

Project  Number:  PC:V  97-002-G. 

Type  of  Review:  Revision. 

Title:  Federal  Tax  Deposit  (FTD) 
Penalty  Study;  and  Federal  Tax  Deposit 
(FTD)  Focus  Group  Interview  Study. 

Description:  The  purpose  of  the  focus 
group  interviews  is  to  obtain 
participants"  qualitative  insights  as  they 
related  to  FTD  rules  for  employment 
taxes  to  get  a  sense  of  what  is  working, 
where  the  compliance  problems  are  and 
what  IRS  could  do  to  resolve  them. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,260. 

Estimated  Burden  Hours  Per 
Respondent: 


UMI 


Federal  Regigter  /  Vol.  62.  No.  21  /  Friday,  fanuary  31,  1997  /  Notices 


4831 


Telephone  Screener  (Taxpayets  With 

Penalties) — 5  minutes 
Telephone  Screener  (Taxpayers  Without 

Penalties) — 5  minutes 
Focus  Group  Interviews — 2  hours 
Travel  Time — 1  hour 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
280  hours. 

Clearance  Officer  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
LoisK.Hdlud, 

Departmental  Reports  Management  Officer. 
[FR  Doc  97-2399  Filed  1-30-97;  8:45  am] 


Fiscal  Sarvica 

[Dapt  CIre.  570. 1996  Rev.,  Supp.  No.  q 

Suraty  Companiaa  Accaptabia  on 
Fadaral  Bonda;  Graanwich  Inauranca 
Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
imder  Sections  9304  to  9308,  Title  31, 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1996  Revision,  on  page  34294  to 
reflect  this  addition: 

Greenwich  Insurance  Company.  One 
Ckeenwich  Plaza,  P.O.  Box  2568, 
(>eenwich,  Connecticut  06836-2568. 
Phone:  (203)  622-5200.  Underwriting 
Limitation »:  $2,842,000.  Surety 
Ucenses':  AL,  AK,  AS,  AZ,  AR,  CA,  CO, 
Cr,  DE.  DC,  FL,  GA,  GU.  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH.  OK,  OR,  PA,  PR.  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV, 
WI,  WY.  Incorporated  in:  Califnnia. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  "Hie  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  tmderwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www.fins.  treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 


at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service  Washington,  DC,  telephcme   - 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  nimiber:  048-000-00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East-West 
Highway,  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202)  874-6765. 

Dated:  January  13, 1997. 
Charlai  F.  Scfawan  m. 

Director,  Funds  i4anagement  Division, 
Financial  Management  Service. 
[FR  Doc.  97-2346  Filed  1-30-47;  8:45  am] 
nuMO  coK  4ei*-a6-H 


Intamal  Ravanua  Sarvica 
[Profaet  Na  TIRNO-07-R-00018] 

Propoaad  Eatabllahmant  of  a  Fadarally 
Fundad  Raaaarch  and  Davalopinant 
Cantar 

AGENCY:  Internal  Revenue  Service  (ERS), 
Treasury. 

ACTION:  Notice  of  intoit. 

SUMMARY:  The  Internal  Revenue  Service 
(IRS)  intends  to  sponsor  a  Federally 
Funded  Research  and  Development 
Center  (FFRDC)  to  provide  system 
engineering  and  technical  assistance 
along  with  strategic  advice  and 
guidance.  Also  required  will  be 
technical  management  capabilities  to 
facilitate  the  operation  and 
modernization  of  Tax  Systems.  The 
FFRDC  will  be  established  under  the 
authority  of  48  CFR  Subpart  35.017  and 
Office  of  Federal  Procurement  PoUcy 
Letter  84-1.  The  FFRDC  shall  provide 
technical  advice  and  assistance  to  the 
IRS  and/or  its  contractors  in  the  areas  of 
program  and  pn^ect  management.  This 
will  consist  of  expert  advios/guidance 
focused  on  increasing  the  efEsctiveness 
and  efficiency  of  strategic  information 
management  and  technical  activities. 
The  FFRDC  will  be  available  for  IRS's 
Chief  Information  Officer  (QO)  or  the 
QO's  designees  or  Department  of  the 
Treasvuy  executive  support.  Examples 
of  this  support  may  include,  but  are  not 
limited  to  the  following: 
— Information  Systems  (IS)  input  to 

business  case  development 
— Business  Process  Analysis 
— IS  management  and  oversight  of  IRS 

contractors 
— Evaluation  of  IRS  contractors' 

performance  and  development  of 

performance  measures 


— DevelojHnent  of  recommendaticms 
regarding  a  prime  integration 
contractor 
—Evaluation  of  IRS  effectiveness 
— ^Ad  hoc  technical  advice 
—Acquisition  Support  as  necessary. 
This  procurement  will  not  involve  a 
request  for  proposals.  However, 
expressions  of  interest  and  qualification 
or  capability  statements  should  be 
submitted  by  interested  entities  who  are 
capable  of  fulfilling  this  requirement 
The  qualification  or  capability 
statements  received  will  be  used  to 
select  potentially  qualified  entities, 
which  may  at  a  later  date  be  requested 
to  submit  additional  information  and/or 
provide  an  oral  presentation  as  part  of 
a  final  selection.  This  is  the  second  of 
three  announcements  issued  under  the 
authority  of  48  CFR  5.205  (b). 
DATES:  Please  submit  comments  on  this 
proposed  action  no  later  than  February 
21, 1997.  The  IRS  will  appreciate 
receiving  qualification  or  capability 
statements  at  your  earliest  convenience, 
however,  this  information  must  be 
received  within  15  days  after  the  third 
(3rd)  publication  of  this  annoimcement 
to  be  considered. 

ADDRESSES:  Responses  to  this  notice 
must  be  mailed  to  the  Internal  Revenue 
Service,  A/C  Procurement,  Office  of  End 
Users  Systems  Branch,  6009  Oxon  Hill 
Road,  Oxon  Hill,  MD  20745  7th  fioor/ 
Constellation  Building  M:P:I£ 
SUPPLEMENTARY  MTORMATION:  Upon 
request,  a  copy  of  a  scope  of  work  for 
the  intended  FFRDC  will  be  mailed  to 
any  interested  party  or  interested  parties 
can  download  the  information  from  the 
IRS  Procurement  Bulletin  Board  System 
(PBBS).  Please  follow  these  instructions 
to  access  the  PBBS,  dial  the  following 
number  (202)  799-0943.  Yovu  system 
must  be  set  at  the  following  defaults: 
Baud  Rate  of  9600,  No  Parity,  8  DaU 
Bits,  1  Stop  Bit.  The  system  will  prompt 
you  for  your  name,  business  name  and 
address,  the  kind  of  system  you  are 
using,  user  ID  and  a  password  of  your 
choice.  At  the  Main  System  Menu  the 
following  will  appear  "Make  your 
selection  (T  J,E,  etc..  .  .):"  T^pe  "L" 
and  press  the  <ENTER>  Key.  Type  "S" 
to  select  a  library  and  press  the 
<ENTER>Key.  Type  "AFP"  and  press 
the  <ENTER>  Key.  Type  "F"  and  press 
the  <Enter>  Key  to  list  files.  Press  the 
<ENTER>  Key  to  view  the  Ust  of  files. 
Type  "C"  to  view  the  file  list.  Dovmload 
the  file  "FFRDC.DOC".  The  system 
operates  24  houn  a  day  7  days  a  week. 
Send  a  written  request,  for  a  copy  of  the 
statement  of  work,  to  the  contracting 
officer  at  the  address  specified  above. 
No  oral  communication  will  be 
accepted.  Qualification  or  Capability 
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Statement,  should  be  submitted  in 

written  fonn  to  the  Contracting  Officer 

at  the  address  specified  above. 

Responses  to  this  notice  should  make 

reference  to  Project  No.  TIRNO-97-R- 

00018. 

Gregory  D.  Rothwell, 

Assistant  Commissioner  (Procurement). 

(FR  Doc.  97-2343  Filed  1-3&-97;  8:45  am] 

MJJNQ  COM  4aiO-»l-U 


ISS 


1997 


UMI 


4833 


Corrections 


Fadaral  Sflgistar 

Vol.  62,  No.  21 

Friday,  January  31,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  edtorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  t)y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  docunwnt  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Extend  and  Revise 
a  Currently  Approved  Information 
Collection 

Correction 

In  notice  document  97-495,  beginning 
on  page  1311,  in  the  issue  of  Thursday.  . 
January  9, 1997,  make  the  following 
correction: 

On  page  1311,  in  the  first  column,  in 
the  DATES:  section,  "[insert  date  65 
days  from  publication]"  should  read 
"March  17, 1997". 

BtLUNQ  COOE  1SOS41-0 


INTERNATIONAL  TRADE  COMMISION 
Sunshine  Act  Meeting 

Correction 

In  notice  document  97-2179, 
appearing  on  page  4078,  in  the  issue  of 
Tuesday,  January  28, 1997, 
DEPARTMENT  OF  CX)MMERCX  was 
inadvertently  added  to  the  agency  line 
and  should  be  removed. 

BlUINaCOOE  1S08-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-38158;  File  No.  SR-NVSE- 

96-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting  Partial 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  New  Yorft  Stodc 
Exchange,  Inc.  to  Malw  Permanent  the 
Near  N^ht)or.  Capital  Utilization  and 
Rule  103A  Pilot  Programs  for 
Measuring  Specialist  Perfonnance  and 
Adopt  a  New  Specialist  Performance 
Measure 

January  10, 1997. 

Correction 

In  notice  document  97-1220 
beginning  on  page  2704  in  the  issue  of 
Friday,  January  17, 1997,  make  the 
following  correction: 

On  page  2706.  in  the  first  column, 
under  the  heading  IV.  Solicitation  of 
Comments,  in  the  27th  line,  "[insert 
date  21  days  from  date  of  publication]" 
should  read  "February  7, 1997". 

BtLUNQ  COOE  1SOM1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38113;  Intwnational  Series 
Release  No.  1042;  File  No.  SR-PHLX-96-45] 

Self-Regulatory  Organizations; 
Philadelphia  Stocit  Exchange, 
incorporated;  Approval  of  Proposed 
Rule  Change  Relating  to  Minimum 
Transaction  Size  for  Customized 
Foreign  Currency  Options 

Correction 

In  notice  document  97-442,  beginning 
on  page  1356,  in  the  issue  of  Thursday, 


January  9. 1997.  make  the  following 
correction: 

On  page  1356,  in  the  third  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

BNXMGOOOC  1Sa»«1-D 


TENNESSEE  VALLEY  AUTHORfTY 

18  CFR  Part  1314 

Boole-Entry  Procedures  for  TVA  Power 
Securities  issued  Through  the  Federal 
Reserve  Banics 

Correction 

In  rule  document  97-228,  beginning 
on  page  920  in  the  issue  of  Tuesday, 
Janury  7, 1997,  make  the  following 
corrections: 

§1314.2    [CorrectMl] 

1.  On  page  920,  in  the  third  column, 
in  §  1314.2.  the^ second  paragraph 
should  be  designated  as  "(a)". 

{1314.5    [Corrected] 

2.  On  page  922,  in  the  first  column, 
in  §  1314.5(b),  in  the  sixteenth  line. 
"Reserve  bank"  should  read  "Reserve 
Bank". 

§1314.7    [Corrected] 

3.  On  the  same  page,  in  the  third 
colimin,  in  §  1314.7,  in  the  fifth  line, 
"Reserve  Bank"  should  read  "Reserve 
Banks". 

■tUJNQCOOE  isefr«i-o 
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Part  II 


Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcenoent 

30  CFR  Part  740,  et  al. 
Underground  Mining  Activities:  Valid 
Existing  Rigiits  and  Section  522(e) 
Protiibitions:  Proposed  Rules 


Federal  Reeister  /'Vol.  62.  No.  21  /  Fridav.  Tamiflrv  31.  1QQ7  /  PmnosAd  RhIm 


AII37 


4836 


Federal  Register  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Proposed  Rules 


ISS 


DEPARTMENT  OF  THE  INTERIOR 

Ofllc*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  740. 745. 761,  and  772 
RIN1029-AB42 

Valid  Existing  Rights 

AGENCY:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
proposing  to  amend  its  regulations  to 
redefine  the  circumstances  under  which 
a  person  has  valid  existing  rights  (VER) 
to  conduct  surface  coal  mining 
operations  in  areas  where  these 
operations  are  otherwise  prohibited  by 
section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  "the  Act").  OSM  also  is 
proposing  to  estabhsh  requirements  and 
procedures  and  define  responsibilities 
for  the  submission  and  processing  of 
requests  for  VER  determinations,  modify 
and  clarify  the  applicability  of  the 
existing  operation  exemption,  remove 
the  requirement  that  requests  for 
compatibiUty  determinations  for  surface 
coal  mining  operations  on  national 
forest  lands  be  accompanied  by  a  permit 
application,  and,  with  certain 
exceptions,  require  a  VER  determination 
as  a  prereqiusite  for  approval  of  coal 
exploration  activities  that  may  result  in 
substantial  disturbance  of  the  lands 
listed  in  section  522(e)  of  SMCRA.  The 
proposed  rule  also  contains  numerous 
editorial  revisions  and  organizational 
changes  intended  to  improve  overall 
consistency  and  clarity.  If  the  proposed 
rule  becomes  final,  it  woidd  result  in 
removal  of  all  existing  suspensions  of 
the  affected  regulations. 
DATES:  Electronic  or  written  comments: 
OSM  will  accept  electronic  or  written 
comments  on  the  proposed  rule  until 
5:00  p.m.  Eastern  time  on  June  2, 1997. 
Puhlic  hearings:  Anyone  wishing  to 
testify  at  a  public  hearing  must  submit 
a  request  on  or  before  5:00  p.m.  Eastern 
time  on  March  17, 1997.  Because  OSM 
will  hold  a  public  hearing  at  a  particular 
location  only  if  there  is  sufficient 
interest,  hearing  arrangements,  dates 
and  times,  if  any.  will  be  announced  in 
a  subsequent  Federal  Register  notice. 
Any  disabled  individual  who  needs 
^>ecial  accommodation  to  attend  a 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
■(FORMATION  CONTACT. 
ADDRESSES:  Electronic  or  written 
comments:  Submit  electronic  comments 
to  osmrulesOosmre.gov.  Mail  written 


comments  to  the  Administrative  Record, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Avenue,  N.W.,  Washington,  DC  20240 
or  band-deliver  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Public  hearings:  If  there  is  sufficient 
interest,  hearings  may  be  held  in 
BilUngs,  MT;  Denver,  CO:  Lexington. 
KY;  Washington,  DC;  and  Washington, 
PA.  To  request  a  hearing,  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  time 
specified  under  DATES  using  any  of  the 
methods  listed  for  "Electronic  or  written 
comments". 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Rice,  Rules  and  Legislation, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Room  115,  South 
Interior  Building,  1951  Constitution 
Avenue,  N.W.,  Washington,  DC  20240. 
Telephone:  (202)  208-2829.  E-mail 
address:  drice@osmre.gov.  Additional 
information  concerning  OSM,  this  rule, 
and  related  documents  may  be  found  on 
OSM's  home  page  at  http:// 
www.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Public  Comment  Procedures. 

II.  General  Background  on  Proposed  Rule, 
m.  Discussion  of  Proposed  Rule. 

A.  Sections  740.4,  740.11  and  745.13:  VER 
Determinations  for  Lands  Protected  by 
Paragraphs  (e)(1)  and  (e)(2)  of  Section 
522  of  SMCRA. 

1.  Who  is  Responsible  for  VER 
Deteiminations  for  Non-Federal  Lands 
Within  Section  522(e)(1)  Areas? 

2.  Which  VER  Definition  Applies  to  Lands 
Listed  in  Paragraphs  (e)(1)  and  (e)(2)  of 
Section  522? 

3.  What  Other  Changes  are  Proposed? 

B.  Sections  740.10  and  745.10:  Information 
Collection. 

C  Section  761.5:  Definition  of  Valid 
Existing  Rights. 

1.  Statutory  and  Regulatory  History. 

2.  Basic  Definition. 

3.  Property  Rights  Demonstration. 

4.  Good  Faith/All  Permits  Standard. 

5.  Needed  for  and  Adjacent  Standard. 

6.  VER  for  Access  and  Haul  Roads. 

7.  Transferability  of  VER. 

8.  Continually  Created  VER:  VER  When 
Prohibitions  Come  into  Efiiect  After 
August  3, 1977. 

D.  Section  761.5:  Definition  of  "Sur&oe  Coal 

Mining  Operations  Which  Exist  on  the 
Date  of  Enactment". 

E.  Section  761.11:  Areas  Where  Sur&cs  Coal 

Mining  Operations  are  Prohibited  or 
Limited. 
1.  Existing  Operation  Exemption. 


2.  Removal  of  Paragraph  (h). 

F.  Section  761.12:  Coordination  with 

Permitting  Process;  Waiver  Requirements 
and  Procedures. 

G.  Section  761.13:  Submission  and 

Processing  Requirements  for  Requests  for 
VER  Determinations. 

1.  Paragraph  (a):  Which  agency  will 
process  a  request  for  a  VER 
determination? 

2.  Paragraph  (b):  What  information  must  a 
request  for  a  VER  determination  include? 

3.  Paragraph  (c):  How  may  the  public 
participate  in  the  VER  determination 
process? 

4.  Paragraph  (e):  How  may  a  determination 
be  appealed? 

H.  Section  772.12:  Requirements  for  Coal 
Exploration  on  Lands  Unsuitable  for 
Surface  Coal  Mining. 

I.  Effect  in  Federal  Program  States  and  on 
Indian  Lands. 

J.  Effect  on  State  Programs. 

IV.  Procedural  Matters 

L  Public  Comment  Procedures 

Electric  or  Written  Comments 

Comments  should  be  specific  and 
confined  to  issues  pertinent  to  the 
proposed  rule.  They  also  should  include 
explanations  in  support  of  the 
commenter's  recommendations.  OSM 
appreciates  any  and  all  comments,  but 
those  most  useful  and  likely  to 
influence  decisions  on  the  content  of  a 
final  rule  will  be  those  that  either 
involve  personal  experience  or  include 
citations  to  and  analyses  of  the  Act.  its 
legislative  history,  its  implementing 
regulations,  case  law,  other  pertinent 
State  or  Federal  laws  or  regulations, 
technical  literature,  or  other  relevant 
publications. 

Except  for  comments  provided  in  an 
electronic  format,  commenters  should 
submit  two  copies  of  their  comments 
whenever  practicable.  Comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
OSM  office  listed  under  ADDRESSES  will 
not  necessarily  be  considered  in  the 
final  decision  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  a  public 
hearing  must  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  the  time  indicated  imder 
DATES.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  no 
hearing  will  be  held. 

If  a  public  hearing  is  held,  it  will 
continue  until  all  persons  scheduled  to 
speak  have  been  heard.  Persons  in  the 
audience  who  were  not  scheduled  to 
speak  but  who  wish  to  do  so  will  be 
heard  following  the  scheduled  speakers. 
The  hearing  will  end  after  all  scheduled 
speakers  and  any  other  persons  present 
who  wish  to  spcnk  have  been  hetard. 
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Filing  of  a  written  statement  at  the 
time  of  the  hearing  will  assist  the 
transcriber  and  facilitate  preparation  of 
an  accurate  record.  Submission  of 
electronic  or  written  statem«it8  to  OSM 
in  advance  of  the  hearing  will  allow 
OSM  ofBdals  to  prepare  adequate 
responses  and  appropriate  questions. 

Public  hieeting 

If  there  is  only  limited  interest  in  a 
hearing  at  a  particular  locati(m,  a  public 
meetii^,  rather  than  a  public  hearing, 
may  be  held.  Persons  wishing  to  meet 
with  OSM  representatives  to  discuss  the 
proposed  rule  may  reouest  a  meeting  by 
contacting  the  person  listed  under  FOR 

FURTHER  INFORMATKM  CONTACT.  All 

meetings  will  be  open  to  the  public  and, 
if  possible,  notice  of  the  meetings  will 
be  posted  at  the  appropriate  locations 
listed  under  ADDRESSES.  A  written 
summary  of  each  public  meeting  will  be 
made  a  part  of  the  administrative  record 
of  this  rulemaking. 

n.  Geii«ral  Background  on  Proposed 
Rule 

Section  522(e)  of  SMCRA  provides 
that,  subject  to  VER,  there  shall  be  no 
surface  coal  mining  operations  on 
certain  lands  after  the  date  of  enactment 
(August  3, 1977).  The  Act  exempts 
operations  in  existence  on  that  date. 
Section  522(e)(1)  protects  all  lands 
within  the  boundaries  of  units  of  the 
National  Park  System;  the  National 
Wildlife  Refuge  System;  the  National 
System  of  Trails;  the  National 
Wilderness  Preservation  System;  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  imder 
section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act;  and  National  Recreation 
Areas  designated  by  Act  of  Congress. 
Section  522(e)(2)  protects  Federal  lands 
within  the  boundaries  of  any  national 
forest,  although  it  provides  a 
mechanism  and  criteria  for  approving 
(a)  surface  operations  and  impacts 
incident  to  an  imderground  mine  on  any 
type  of  national  forest  land,  and  (b)  any 
type  of  surface  operations  on  lands  that 
lack  significant  forest  cover  and  are 
located  west  of  the  100th  meridian. 
Section  522(e)(3)  prohibits  operations 
that  would  adversely  impact  publicly 
owned  psjks  and  properties  listed  on 
the  National  Register  of  Historic  Places; 
however,  it  permits  operations  that 
receive  joint  approval  from  the 
regulatory  authcM^ty  and  the  agency 
with  jurisdictifm  over  the  pari(  or  place. 
Except  for  mine  access  and  haul  roads, 
section  522(e)(4)  prohibits  operations 
within  100  faet  of  the  outside  right-of- 
way  line  of  any  public  road,  but  it 
provides  a  mechanism  and  criteria  for 
approval  of  exceptions  &t>m  this 


prohibition.  Section  522(e)(5)  prohibits 
operations  within  100  feet  of  a  cemetery 
or  within  300  feet  of  a  public  building, 
school,  church,  community  or 
institutional  building,  or  public  park. 
This  paragraph  also  prohibits  operations 
within  300  feet  of  an  occupied  dwelling, 
but  it  allows  the  owner  of  the  dwelling 
to  waive  the  prohibition. 

SMCRA  does  not  define  or  explain  the 
VER  exemption.  As  discussed  in  greater 
detail  in  other  sections  of  this  preamble, 
OSM  previously  defined  or  attempted  to 
define  VER  by  regulation  in  1979, 1983, 
1988,  and  1991.  None  of  these  efforts 
was  fully  successful.  Judicial  review  of 
the  1979  and  1983  definitions  and 
related  rules  resulted  in  the  remand  of 
several  provisions,  including  most  of 
the  1983  definition  of  VER.  In  1988, 
OSM  proposed  a  new  definition,  which 
it  withdrew  in  1989  for  further  study. 

On  July  18, 1991  (56  FR  33152-65), 
OSM  again  proposed  to  revise  the 
definition  of  VER  and  related  rules.  The 
comment  period  for  this  proposal 
originally  closed  September  16, 1991, 
but,  by  notice  dated  September  12, 1991 
(56  FR  46396),  OSM  extended  the 
deadline  until  October  16, 1991.  In 
addition,  in  response  to  requests  fixim 
interested  persons,  OSM  scheduled  and 
held  two  public  hearings  on  the 
proposed  rule,  one  in  IQioxville, 
Tennessee,  which  attracted  27  speakers, 
and  another  in  Morgantown,  West 
Vii^nia,  at  which  3  individiials  ofiiered 
testimony. 

The  overwhelmingly  majority  of  the 
approximately  750  conunents  received 
did  not  directly  discuss  either  the 
proposed  rule  language  or  the  specific 
issues  upon  which  OSM  had  requested 
comment.  Instead,  the  commenters 
opposed  the  proposed  rule  in  principle 
because  they  believed  that  it  would  lead 
to  increased  mining  in  national  parks 
and  wildlife  refuges  and  irreparable  or 
imcompensated  damage  to  dwellings, 
cemeteries,  churches,  and  other 
structures.  Copies  of  all  comments 
received  and  transcripts  of  the  public 
hearings  are  on  file  as  part  of  the 
administrative  record  of  the  1991 
rulemaking  effort. 

Before  OSM  completed  development 
of  a  final  rule,  the  President  signed  the 
Energy  Policy  Act  of  1992  (EPAct), 
Public  Law  102-486,  206  Stat.  2776, 
into  law  on  October  24, 1992.  Section 
2504(b)  of  that  statute  effectively  placed 
a  one-year  moratorium  on  adoption  of  a 
new  or  revised  VER  definition. 

At  the  Department's  request.  Congress 
included  a  revised  version  of  this 
moratorium  in  the  appropriations  acts 
for  fiscal  years  1994  and  1995  for  the 
Department  of  the  Interior  and  related 
agencies.  Specifically,  the  Fiscal  Year 


1995  Appropriations  Act  (Pub.  L.  103- 
332)  contained  a  provision  that 
effectively  prohibited  the  Department 
from  publishing  a  final  Federal  VER 
definition  or  disapproving  existing  State 
definitions  of  VER  until  October  1, 
1995.  However.  Congress  did  not 
include  the  moratoriiun  language  in  the 
fiscal  year  1996  appropriations 
legislation  or  continuing  resolutions. 

After  evaluating  the  comments 
received  and  taking  intervening  events 
into  consideration,  OSM  has  decided  to 
withdraw  the  1991  proposal  and 
publish  a  new,  extensively  revised 
proposed  rule  concerning  the  definition 
of  VER  and  related  issues.  The  new 
proposed  rule  is  based  upon,  but  not 
idraitical  to,  the  1991  proposal.  Except 
as  discussed  below,  all  substantive 
comments  received  in  response  to  the 
1991  proposed  rule  have  been 
considered  in  developing  the  rule  being 
proposed  today.  However,  because  OSM 
has  decided  to  withdraw  the  1991 
proposal  in  favor  of  the  rule  being 
proposed  today,  the  preamble  does  not 
necessarily  discuss  the  disposition  of  all 
comments.  Persons  who  believe  that  the 
new  proposal  does  not  adequately 
address  their  1991  concerns  must 
submit  new  comments  or  resubmit 
relevant  portions  of  earlier  comments  to 
insure  consideration  of  those  concerns 
during  development  of  the  final  rule. 

Some  commenters  expressed 
opposition  to  OSM's  position  that  the 
prohibitions  and  limitations  of  section 
522(e)  of  SMCRA  do  not  apply  to 
subsidence  or  other  adverse  surfeoe 
impacts  resulting  from  underground 
mining  activities  conducted  boieath  or 
adjacent  to  protected  lands.  OSM 
announced  this  policy  in  a  separate 
Federal  Register  document  (56  FR 
33170-71)  published  on  July  18. 1991, 
in  tandem  with  the  proposed  rule 
concerning  VER.  However,  on 
September  21, 1993,  in  National 
Wildlife  Fed'n  v.  Babbitt,  835  F.  Supp. 
654  (D.D.C.  1993).  the  court  vacated  the 
policy  set  forth  in  the  notice  and 
remanded  the  issue  to  the  Secretary  for 
rulemaking  in  accordance  with  the 
notice  and  comment  procedures  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  OSM  is  addressing  this  issue  in  a 
separate  rulemaking,  which  is  also  being 
published  in  proposed  form  in  today's 
Federal  Register. 
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m.  Diacunkm  of  Pn^iosed  Rule 

A.  Sections  740.4.  740.11  and  745.13: 
VER  Determinations  for  Lands  Protected 
by  Pamgmphs  (e)(1)  and  (e)(2)  of 
Section  522  ofSMCRA 

1.  Who  Is  Responsible  for  VER 
Determinations  for  Non-Federal  Lands 
Within  Section  522(e)(1)  Areas? 

While  SMCRA  does  not  directly 
address  responsibilities  for  VER 
determinations,  section  503(a)  speaks  of 
States  having  exclusive  jurisdiction  over 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  lands.  In  accordance  with  this 
principle,  former  30  CFR  761.4,  as 
promulgated  on  March  13, 1979  (44  FR 
15341),  assigned  the  responsibility  for 
VER  determinations  to  the  regulatory 
authority,  with  the  Secretary  retaining 
responsibility  for  VER  determinations 
involving  Federal  lands. 

On  February  16, 1983  (48  FR  6935), 
OSM  revised  the  Federal  lands 
regulations  at  30  CFR  740.4  by  adding 
(Mragraph  (a)(4).  This  paragraph 
narrowed  the  Secretary's  responsibility 
for  VER  determinations  by  restricting  it 
to  proposed  surface  coal  mining 
operations  that  would  be  located  on 
Federal  lands  within  the  boundaries  of 
any  areas  listed  in  paragraph  (e)(1)  or 
(e)(2)  of  section  522  of  the  Act.  In  the 
same  rulemaking,  OSM  revised  30  CFR 
745.13  by  adding  paragraph  (o).  This 
paragraph  specifies  that  the  Secretary 
may  not  delegate  the  responsibility  for 
making  VER  determinations  on  Federal 
lands  within  any  areas  listed  in 
paragraph  (e)(1)  or  (e)(2)  of  section  522 
to  the  Sitate  in  a  cooperative  agreement 
for  the  regulation  of  mining  on  Federal 
lands.  The  preamble  to  that  rulemaking 
explains  that  exclusive  authority  for 
VER  determinations  involving  those 
lands  is  an  integral  component  of  the 
Secretary's  commitment  to  protect  the 
areas  listed  in  paragraphs  (e)(1)  and 
(e)(2)  of  section  522  in  accordance  with 
congressional  direction  and  to  prevent 
mining  on  Federal  lands  within  the 
National  Park  System  (48  FR  6917,  col. 

2,  February  16. 1983). 

On  September  14, 1983  (48  FR  41312), 
OSM  removed  30  CFR  761.4  because  it 
was  no  longer  needed  in  view  of  the 
provisions  added  to  30  CFR  740.4  and 
745.13  on  February  16, 1983.  Qtizen 
and  environmental  groups  filed  a 
challenge  to  the  removal:  they  also  used 
this  occasion  as  an  opportimity  to  argue 
that  SMCRA  requires  that  the  Secretary 
make  VER  determinations  in  all  cases 
involving  lands  within  the  boundaries 
of  section  522(e)(1)  areas.  re^mOess  of 
ownership.  The  court  rejected  the 
plaintiffi'  arguments,  noting  that  section 


503(a)  of  the  Act  "permits  States  to 
assiune  exclusive  jurisdiction  over  the 
regulation  of  siuface  coal  mining  and 
reclamation  operations  on  non-Federal 
lands."  In  re  Permanent  Surface  Mining 
Regulation  Utigation  U,  Round  ID— 
Valid  Existing  Rights.  22  ERC 1557, 
1566  (D.D.C.  1985)  ("PSMRL  n.  Round 
m—VER").  The  court  also  noted  that 
nothing  in  section  523(c)  of  the  Act, 
which  prohibits  the  Secretary  irom 
delegating  to  the  States  his  authority  to 
designate  Federal  lands  as  unsuitable 
for  mining  imder  section  522  of  the  Act, 
"persuades  the  court  to  the  contrary." 
Ibid. 

However,  in  oral  arguments  defending 
against  the  challenge,  counsel  for  the 
Government  stated  that: 

[Iln  tliose  situations  where  sur&ce  mining 
on  private  inholdings  will  affect  federal 
lands,  that  kicks  in  the  Federal  Lands 
Program,  and  under  the  Federal  Lands 
Program,  the  Secretary  makes  the  VER 
determination,  so  there  may  be 
dromistances  where  you  have  a  private 
inholding  within  the  protected  area,  in  which 
the  Secretaiy  would  make  the  VER 
determination,  but  he  can't  in  the  abstract 
know  when  he's  going  to  be  required  to  make 
that  determination,  until  he  knows  what  land 
is  going  to  be  mined,  and  what  potential 
impact  that  might  have  on  federal  lands. 

Transcript  of  Oral  Argument,  Dec  21, 
1984,  at  46;  quoted  in  PSMRL  U.  Round 
m—VER.  22  ERC  at  1566. 

The  court  did  not  address  the  validity 
or  interpretation  of  this  argument, 
which,  taken  at  face  value,  would 
extend  the  reach  of  the  Federal  lands 
program  to  lands  in  which  there  is  no 
element  of  Federal  ownership. 

On  November  20, 1986  (51  FR  41952- 
62),  OSM  published  a  final  rule 
document  that  suspended  a  number  of 
regulations.  Among  other  things,  that 
document,  which  is  known  as  the  1986 
suspension  notice,  partially  suspended 
the  VER  definition  promulgated  on 
September  14, 1983.  In  the  preamble 
discussion  of  the  impact  of  the 
suspension  of  the  VER  definition  on  the 
Federal  lands  program.  OSM  announced 
that  the  Secretary  would  make  VER 
determinations  for  non-Federal  lands 
within  the  boxmdaries  of  the  areas  listed 
in  section  522(e)(1)  whenever  surface 
coal  mining  operations  on  those  lands 
would  affact  the  Federal  interest  (51  FR 
41955).  This  policy  is  known  as  the 
"affected  by"  standard.  However,  the 
notice  did  not  suspend  or  modify  30 
CFR  740.4(a)(4),  which  provides  only 
that  the  Secretary  is  responsible  for  VER 
determinations  for  Federal  lands,  or  any 
other  rule  to  reflect  this  poUcy. 

In  1991,  OSM  requested  comment  on 
%vfaether  the  policy  set  forth  in  the  1986 
suspension  notice  (the  "afCscted  by" 


standard)  should  be  codified.  Based  on 
the  comments  received  and  further 
review  of  the  background  of  this  issue, 
the  agency  is  reconsidering  the  1986 
policy.  OSM  is  now  seeking  comment 
on  four  alternatives  with  respect  to 
responsibility  for  VER  determinations 
for  non-Federal  lands  within  the  areas 
protected  by  section  522(e)(l)j 

(1)  Reaffirming  existing  30  CFR 
740.4(a)(4),  whidi  would  mean  that 
OSM  would  be  responsible  for  making 
all  VER  determinations  for  Federal 
lands  in  section  522(e)(1)  areas  and  that 
the  regulatory  authority  (either  OSM  or 
the  State)  would  be  responsible  for 
making  all  determinations  for  njon- 
Federal  lands;  

(2)  Reaffirming  existing  30  CFR 
740.4(a)(4)  and  revising  30  CFR  Part  761 
to  provide  that  the  regulatory  authority 
(either  OSM  or  the  State)  must  obtain 
the  concurrence  of  the  pertinent  land 
management  agency  before  finding  that 
a  person  has  VER  for  any  lands  within 
the  boundaries  of  the  areas  listed  in  30 
CFR  761.11(a)(1)  and  section  522(e)(1) 
of  the  Act; 

(3)  Codifying  the  "affected  by" 
standard,  the  policy  set  forth  in  the  1986 
suspension  notice;  or 

(4)  In  a  variation  on  the  affiacted  by 
standard,  requiring  that  OSM  make  all 
VER  determinations  for  both  Federal 
and  non-Federal  lands  within  the 
boundaries  of  the  areas  designated  in  30 
CFR  761.11(a)(1)  and  section  522(e)(1) 
of  the  Act. 

For  the  reasons  discussed  below, 
OSM  has  selected  the  first  alternative  as 
the  preferred  alternative.  Therefore, 
although  OSM  retains  the  option  of 
adopting  any  of  the  alternatives,  the  rule 
text  being  proposed  today  reflects  the 
first  alternative,  which  would  assign 
responsibility  for  making  VER 
determinations  for  all  non-Federal  lands 
to  the  regulatory  authority.  If  OSM 
ultimately  adopts  an  alternative  other 
than  the  preferred  alternative,  the  text  of 
the  final  rules  will  be  revised  in  a 
manner  consistent  with  the  alternative 
selected.  As  discussed  in  finding  G  of 
this  preamble,  OSM  also  is  proposing  to 
revise  30  CFR  Part  761  to  clearly 
delineate  agency  responsibilities  for 
VER  determinations  for  both  Federal 
and  non-Federal  lands.  See  proposed  30 
CFR  761.13(a). 

Adoption  of  the  first  alternative 
would  be  consistent  with  the 
congressionally  mandated  doctrine  of 
State  primacy  as  expressed  in  sections 
101(f)  and  503(a)  of  SMCRA.  In 
particular,  section  503(a)  provides  for 
exclusive  State  jtuisdiction  over  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  ncm-Federal 
lands,  except  as  specified  in  sections 
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521  (Federal  oversight)  and  523  (Federal 
lands)  and  Title  IV  of  the  Act 
(abandoned  mine  land  reclamation). 
The  first  alternative  would  also 
complement  OSM's  policy  of  a  shared 
commitment  with  the  States  to  achieve 
the  goals  of  SMCRA.  This  policy 
promotes  mutual  trust  and  a  spirit  of 
cooperation  between  OSM  and  the 
States  and  maximizes  the  States'  role  in 
environmental  protection  and  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  within  their 
borders.  Subchapter  C  of  30  CFR 
Chapter  Vn  provides  that  State 
regulatory  programs  must  be  no  less 
stringent  than  the  Act  and  no  less 
effiective  than  the  Secretary's  regulations 
in  meeting  the  requirements  of  the  Act. 
Hence,  there  should  be  no  difference  in 
the  d^ree  of  environmental  protection 
regardless  of  whether  OSM  or  the  State    ' 
makes  the  VER  determination. 

The  second  alternative  is  identical  to 
the  first  in  that  the  regulatory  authority 
would  be  responsible  for  making  VER 
determinations  for  all  non-Federal 
lands,  including  those  within  the 
boundaries  of  section  522(e)(1)  areas. 
However,  under  the  second  alternative, 
if  the  proposed  operation  would  be 
located  on  land  within  the  boundaries 
of  an  area  listed  in  section  522(eMl)>  the 
agency  statutorily  responsible  fioor 
management  of  the  protected  lands 
would  have  to  concur  with  the 
regulatory  authority's  determinaticm 
before  the  determination  could  take 
efiiect.  If  adopted,  this  provision  would 
be  added  to  the  decisionmaking 
requirements  of  proposed  30  OFR 
761.13(d).  This  alternative  would 
largely  preserve  the  State's  lead  role  in 
the  r^^atory  process  in  keeping  with 
the  dictates  of  sections  101(f)  and  S03(a) 
of  SMCRA  while  providing  additional 
assiiranoe  that  the  lands  designated  in 
section  S22(e)(l)  receive  the  level  of 
protectitm  that  Congress  intended;  i.e., 
minimization  of  surface  coal  mining 
operations  on  lands  that  Congress 
designated  as  unsuitable  for  surface  coal 
mining  operations.  It  is  somewhat 
analogous  to  30  CFR  818.116(b)(3)(i) 
and  817.116(b)(3)(i),  which  require  that 
the  regulatory  authority  obtain  the 
concurrence  of  State  agencies 
responsible  for  the  administration  of 
forestry  and  wildlife  programs  when 
approving  revegetation  success 
standards  for  operations  with  a 
postmining  land  use  involving  woody 
plants.  Although  SMCRA  did  not 
require  adoption  of  that  provision  (jiist 
as  SMCRA  does  not  require  the 
concurrence  of  the  land  management 
agency  for  VER  determinations 
involving  section  S22(e)(l)  areas),  OSM 


nevertheless  deemed  it  appropriate  to 
promote  attainment  of  SMCRA's 
environmental  protection  and  land 
reclamation  goals. 

The  chief  argument  in  favor  of  the 
third  alternative  (codification  of  the 
affected  by  standard)  is  that  the  Federal 
interest  in  lands  included  within  the 
boundaries  of  section  522(e)(1)  areas 
(national  parks,  wildlife  refuges,  wild 
and  scenic  rivers,  wilderness  areas,  etc.) 
is  not  necessarily  limited  to  lands 
included  in  the  definition  of  Federal 
lands  in  secticm  701(4)  of  the  Act. 
Activities  on  private  inholdings  may,  in 
fact,  afiiect  Federal  lands.  The 
boundaries  of  section  522(e)(1)  areas  are 
established  by  Congress  or  the  President 
in  recognition  of  the  national 
significance  of  these  areas  and  the 
uniquely  high  natural,  historical,  or 
cultiual  values  associated  with  the 
lands  included  therein.  Surface  coal 
mining  operations  on  non-Federal  lands 
within  the  boundaries  of  section 
522(e)(1)  areas  could  affect  the  Federal 
interest  by  adversely  impacting  the 
values  for  which  the  lands  were 
designated,  at  least  on  a  short-term 
basis. 

Adoption  of  the  third  alternative 
would  afford  the  Federal  government 
(the  Secretary)  a  decisionmaking  role  in 
VER  determinations  for  operations  on 
lands  in  which  there  is  any  type  of 
Federal  interest,  even  if  the  Federal 
government  has  no  property  interest  in 
the  lands  in  question.  Historically, 
proponents  of  this  alternative  have 
argued  that  reserving  this  authority  to 
the  Secretary  would  ensure  national 
consistency  and  may  result  in  more 
favorable  consideration  of  areuments 
advanced  l^  the  Federal  land 
management  agency  with  jurTsdiction 
over  the  protected  site.  Implementation 
of  this  alternative  would  reqtiire 
delineation  of  the  responsibilities  of  the 
various  State  and  Federal  agencies 
involved  (including  which  agency  has 
authority  to  make  the  affected  by 
determination)  and  establishment  of 
procedures  to  coordinate  interagency 
processing  of  requests  for  VER 
determinations. 

The  fourth  alternative,  under  which 
OSM  would  be  responsible  for  making 
all  VER  determinations  for  all  lands 
within  the  boundaries  of  section 
522(e)(1)  areas,  is  a  variation  on  the 
afiiscted  by  standard.  This  alternative 
relies  upon  the  argiunent  that  because 
Congress  or  the  President  established 
the  boundaries  of  those  areas,  all  lands 
within  their  boundaries  must  possess 
values  of  national  significance  or 
interest.  Therefore,  surface  coal  mining 
operations  on  any  lands  within  the 
boimdaries  of  those  areas  would 


automatically  affect  the  Federal  interest 
in  some  way.  Also,  in  many  cases,  nm- 
Federal  lands  are  intertwined  with 
Federal  lands  in  such  a  fashion  that 
activities  on  the  non-Federal  lands 
would  have  an  impact  on  the  Federal 
lands  in  terms  of  noise,  dust,  and  other 
environmental  factors. 

The  affected  by  standard  represents 
current  OSM  pohcy.  Although  the  1986 
suspension  notice  does  not  explain  the 
basis  or  origin  of  the  policy,  it  appears 
that  the  policy  arises  from  the 
Government's  oral  argument  in  PSMRL 
U.  Round  m-VEB.  as  quoted  in  the 
decision.  This  argument  apparently 
derives  from  and  expands  upon 
language  in  the  court's  earlier  decision 
in  In  re  Permanent  Surface  Mining 
Regulation  U,  Round  I.  No.  79-1144 
(D.D.C.  July  6, 1984),  slip  op.  at  11-15 
(hereinafter  "PSMRL  U,  Round  f ").  In 
that  decision,  the  court  noted  that  the 
definition  of  "surface  coal  mining 
operations"  in  section  701(28)  of  the  Act 
includes  a  broad  "affected  by"  test  and 
that  under  section  523(a)  of  SMCRA  and 
the  definition  of  "Federal  lands 
program"  in  section  701(5),  all  surface 
coal  mining  and  reclamation  operations 
on  Federal  lands  are  subject  to  the 
Federal  lands  program. 

Because  the  scope  of  the  decision  in 
PSMRL  n.  Round  I  was  limited  to 
Federal  lands,  and  because  the  court  in 
PSMRL  n.  Round  UI-VER  did  not  review 
the  merits  of  the  position  suggested  in 
oral  argument  by  Government  coimsel, 
neither  decision  compels  adoption  of  an 
affected  by  standard. 

Also,  in  PSMRL  U.  Round  I  the  court 
struck  down  30  CFR  740.11(a)(3)  (1983) 
only  to  the  extent  that  that  rule  did  not 
apply  the  Federal  lands  program  to  all 
Federal  lands.  Specifically,  the  court 
held  that,  with  respect  to  the 
jurisdiction  of  the  Federal  lands 

Cgram,  the  Secretary  is  "powerless  to 
it"  the  statutory  definition  of 
"surface  coal  mining  operations"  in 
section  701(28)  and  that,  "if  surface 
mining  activities  take  place  on  Federal 
lands,  the  Secretary  is  powerless  to 
exclude  them  from  the  Federal  lands 
program."  Id.  at  14-15.  The  court 
rejected  the  Secretary's  argument,  as 
stated  in  the  preamble  to  the  1983 
rulemaking,  that 

because  of  the  interaction  of  the  State 
primacy  provision,  section  503  of  the  Act. 
with  section  523  of  the  Act,  the  Federal  lands 
prograni  can  be  interpreted  to  exclude  State 
or  privately-owned  surface  overlying 
Federally-owned  coal  where  the  operation 
will  not  involve  mining  the  Federally-ovmed 
cool  and  where  there  will  be  no  disturbance 
of  the  FederaUy-owned  estate. 
48  FR  6921,  February  16. 1983. 
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Nothing  in  this  dedsico  would 
compel  extension  of  the  Federal  lands 
program  to  lands  in  which  there  is  no 
Federal  property  interest,  i.e.,  lands  in 
which  both  the  surface  and  mineral 
estates  are  entirely  in  non-Federal 
ownership.  There  is  no  indication  that 
the  court  contemplated  using  the 
affected  by  test  in  section  701(28)  to 
extend  the  Federal  lands  program  to 
lands  in  which  there  is  no  Federal 
property  interest.  The  court  noted  that 
"(w]hen  Congress  discussed  state 
administration  of  the  Act,  it  virtually 
always  referred  to  non-f^eral  lands." 
Id.  at  14. 

Furthermore,  when  OSM 
repromulgated  30  CFR  740.11(a)  in  1990 
to  address  the  judicial  remand,  the 
agency  rejected  a  commenter's  argiunent 
that  the  court  had  explicitly  endorsed 
an  afiiected  by  test  to  determine  the 
jxirisdiction  of  the  Federal  lands 
program,  hi  declining  to  adopt  an 
affected  by  standard,  OSM  stated  that: 

An  "afEacted  by"  test  would  be  very 
difficult  to  administer.  A  detennination  that 
tbe  Federal  interest  would  or  would  not  be 
■Sacted  would  have  to  be  made  on  a  case- 
by-case  basis,  and  could  be  subject  to 
difibrent  interpretations. 
55  FR  94001.  March  13. 1990. 

In  summary,  SMCRA  does  not  appear 
to  require  adoption  of  an  affscted  by 
standard.  Therefore,  OSM's  preferred 
alternative  is  to  return  to  the  pre-1986 
approach,  which,  in  accordance  with 
the  language  of  section  503(a)  of  the  Act. 
provided  the  regulatory  auth(«ity  with 
exclusive  jurisdiction  to  make  VER 
determinations  for  all  non-Federal 
lands. 

Regardless  of  which  alternative  is 
adopted,  the  Secretary  would  retain 
exclusive  authority  for  making  VER 
determinations  for  Federal  lands  within 
the  boundaries  of  the  areas  listed  in  30 
CFR  761.11(a)(1)  and  section  522(e)(1) 
of  the  Act  and  for  Federal  lands  (but  not 
private  inholdings)  within  the 
boundaries  of  any  national  forest.  None 
of  the  alternatives  would  affect  the 
memorandum  of  understanding  between 
OSM  and  the  U.S.  Department  of 
Agriculture.  Forest  Service,  which 
details  the  procedures  applicable  to  the 
processing  of  requests  for  VER 
determinations  involving  lands  for 
which  the  Forest  Service  owns  the 
sur&ce  estate.  Each  primacy  State  (State 
with  a  regulatory  program  approved 
under  section  503  of  SMCRA)  woiild 
retain  the  authority  to  make  VER 
determinations  for  non-Federal  lands 
within  national  forest  boundaries. 

Under  the  first  and  second 
alternatives,  the  regulatory  authority 
vvould  be  responsible  for  making  VER 


determinations  for  all  non-Federal 
lands,  including  those  within  the 
boundaries  of  section  522(e)(1)  areas. 
The  second  alternative  includes  an 
additional  requirement  that  the 
regulatory  authority  obtain  the 
conciurence  of  the  agency  with 
management  jiuisdiction  over  the  area  if 
the  land  is  located  in  an  area  Usted  in 
section  522(e)(1).  The  third  alternative 
would  extend  the  Secretary's 
responsibihty  to  include  VER 
determinations  for  non-Federal  lands 
within  section  522(e)(1)  areas  whenever 
surface  coal  mining  (^rations  on  those 
lands  would  afiiact  the  Federal  interest. 
And,  under  the  fourth  alternative,  the 
Secretary  would  be  responsible  for 
making  VER  determinations  for  all  non- 
Federal  lands  within  the  boundaries  of 
section  522(e)(1)  areas. 

None  of  the  alternatives  would  affect    • 
responsibilities  for  VER  determinations 
for  other  types  of  Federal  or  non-Federal 
lands.  Except  as  provided  in  the  second, 
third,  and  fourth  alternatives,  the 
regulatory  authority  would  retain  sole 
responsibility  for  WER  determinations 
for  non-Federal  lands,  hi  primacy  States 
without  a  Federal  lands  cooperative 
agreement  pursuant  to  30  CFR  Part  745, 
the  Secretary  would  remain  responsible 
for  making  VER  determinations  for 
Federal  lands  under  paragraphs  (3),  (4), 
and  (5)  of  section  522(e)  of  the  Act.  In 
primacy  States  with  a  Federal  lands 
cooperative  agreement,  the  State 
regulatory  auUiority  would  remain 
responsible  for  making  VER 
determinations  pursuant  to  paragraphs 
(3).  (4),  and  (5)  of  section  522(e)  for 
Federal  lands  not  Usted  in  paragraph  (1) 
or  (2)  of  section  522(e). 

2.  Which  VER  Definition  Applies  to 
Lands  Listed  in  Paragraphs  (e)(1)  and 
(e)(2)  of  Section  522? 

Under  section  503(a)  of  SMCRA, 
States  with  regulatory  programs 
approved  by  the  Secretary  have 
exclusive  jiuisdiction  (except  as 
otherwise  provided  in  sections  521  and 
523  of  the  Act)  over  all  surface  coal 
mining  and  reclamation  operations 
located  or  proposed  to  be  located  on 
non-Federal,  non-Indian  lands  within 
the  State's  borders.  Section  523(c) 
further  provides  that  a  State  may  enter 
into  a  cooperative  agreement  with  the 
Secretary  under  which  the  State  also 
would  assume  responsibihty  for  the 
regulation  of  mining  on  Federal  lands 
within  its  borders. 

The  Federal  lands  rules  at  30  CFR 
740.11(a)  currently  specify  th^t,  upon 
approval  of  a  State  regulatory  program 
pursuant  to  30  CFR  Part  732  or 
promulgation  of  a  Federal  program  for  a 
State  under  30  CFR  Part  736,  £at 


program  will  apply  to  all  surface  coal 
mining  and  reclamation  operations  on 
any  Federal  lands  within  the  State 
except  Indian  lands.  Therefore,  under 
the  current  rules,  the  Secretary  mtist 
apply  the  State  program  definition  of 
VER  when  making  VER  determinations 
for  Federal  lands  in  primacy  States. 

However,  on  November  20, 1986,  at 
51  FR  41952-62,  OSM  published  a 
dociunent  that,  among  other  things, 
partially  suspended  the  VER  definition 
promulgated  on  September  14, 1983. 
Althou^  the  document  did  not  suspend 
any  provision  of  30  CFR  Part  740,  the 
portion  of  the  preamble  that  discusses 
the  impact  of  the  suspension  of  the  VER 
definition  on  the  Federal  lands  program 
sUghtly  modifies  the  general  principle 
that,  consistent  with  30  CFR  740.11(a) 
as  discussed  in  the  preceding  paragraph, 
OSM  must  use  the  VER  definition  set 
forth  in  the  appUcable  State  or  Federal 
regulatory  program  when  making  VER 
determinations  for  Federal  lands. 
Specifically,  the  preamble  states  at  51 
FR  41955  that  when  a  state  definition 
reUes  upon  an  all-permits  standard, 
OSM  will  apply  the  State  standard  as  if 
it  includes  a  good  faith  component  In 
addition,  the  preamble  provides  that, 
pending  promidgation  of  a  new  Federal 
definition  of  VER,  OSM  will  not  process 
requests  for  VER  determinations 
involving  lands  within  the  boundaries 
of  units  of  the  National  Pe^  System  if 
the  approved  State  program  definition 
of  VER  includes  a  takings  standard.  (See 
Part  m.C.  of  this  preamble  for  an 
explanation  of  the  all-permits,  good 
feith/all  permits,  and  takings  standards 
for  VER)  At  present,  the  deferral  poUcy 
affects  only  units  of  the  National  Paric 
System  within  Illinois  and  West 
Viiguiia.  OSM  adopted  this  policy  as  a 
result  of  concerns  expressed  by  the 
National  Pari^  Service. 

OSM  is  now  proposing  to  revise  30 
CFR  740.11  (a)  and  (g)  to  specify  that  the 
Federal  definition  ofVER  Will  apply 
whenever  a  VER  determination  involves 
lands  Usted  in  paragraph  (e)(1)  or  (e)(2) 
of  section  522  of  SMCRA,  regardless  of 
whether  OSM  or  the  State  is  responsible 
for  making  the  determination. 
AppUcation  of  the  Federal  definition 
will  ensure  that  requests  for  VER 
determinations  involving  lands  of 
national  interest  and  importance  are 
evaluated  on  the  basis  of  the  same 
criteria. 

In  primacy  States  without  a  Federal 
lands  cooperative  agreement  pursuant  to 
30  CFR  Part  745,  the  Secretary  would 
continue  to  use  the  approved  State 
program  definition  ot  VER  when  making 
VER  determinations  for  all  other  types 
of  Federal  lands  imder  paragraphs  (3), 
(4).  and  (5)  of  section  522(e)  of  the  Act 
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Similarly,  in  States  with  a  Federal  lands 
coopwative  agreement,  the  State 
regulatory  authority  would  continue  to 
use  the  State  program  definition  of  VER 
when  making  V^  determinations 
pursuant  to  paragraphs  (3),  (4),  and  (5) 
of  section  S22(e)  (at  Federal  lands  not 
listed  in  paragraph  (1)  or  (2)  of  section 
522(e)  of  the  Act 

3.  What  Other  Changes  Are  Proposed? 

OSM  is  proposing  to  revise  30  CFR 
740.4(a)(5)  and  30  CFR  745.13(p)  to 
incorporate  reforaices  to  the  provisions 
of  30  CFR  Part  761  that  correspond  to 
section  522(e)  of  SMCRA.  In  addition,  to 
conform  with  the  language  of  section 
522(e)  of  the  Act.  which  refers  only  to 
surface  coal  mining  operations.  OSM  is 
proposing  to  replace  the  term  "surbce 
coal  mining  and  reclamation 
operations"  in  30  CFR  740.4(a)(4)  and 
745.13(o)  with  "surface  coal  mining 
operaticms."  This  change  will  also 
ensiu«  consistency  with  the  policy  set 
forth  in  the  preamble  to  a  final  rule 
published  on  April  5. 1989  (54  FR 
13814),  which  specifies  that  SMCRA 
does  not  require  a  permit  or  other 
regulatory  authraity  approval  as  a 
prerequisite  for  conducting  reclamation 
woric  alone.  In  other  words,  the  latter 
diange  clarifies  that  the  prohibitions 
and  restrictions  of  30  CFR  761.11(a)  and 
section  522(e)  do  not  apply  to 
reclamation  activities  such  as  the 
restoration  of  abandoned  mine  lands  or 
bond  forfeiture  sites. 

B.  Sections  740.10  and  745.10: 
Information  Collection 

The  proposed  rule  changes  discussed 
in  nLA.  will  not  alter  the  information 
collection  burden  associated  with  Parts 
740  and  745.  However.  OSM  is 
proposing  certain  editorial  revisions  to 
§§  740.10  and  745.10  to  maintain 
consistency  with  Departmental 
guidance  conoeming  the  format  and 
content  of  these  sections. 

C.  Section  761.  S:  Definition  of  Valid 
Existing  Rjg/its 

1.  Statutory  and  Regulatory  History 

As  discussed  in  the  portion  of  this 
preamble  entitled  "General  Background 
on  Proposed  Rule."  section  522(e)  of 
SMCRA  (30  U.S.C  1272(e))  prohibits 
surface  coal  mining  operations  on 
certain  lands  in  the  absence  of  a  waiver 
or  compatibility  finding  unless  a  person 
has  WER  to  conduct  such  operations  or 
unless  the  operation  was  in  existence  on 
the  date  of  enactment  (August  3. 1977). 
SMCRA  does  not  define  or  explain  VER, 
and  the  legislative  history  of  both 
section  522(e)  in  general  and  the  phrase 


"subject  to  valid  existing  ri^ts"  in 
particular  is  sparse. 

The  committee  report  on  H.R  2,  the 
House  veraion  of  the  legislaticm  that 
ultimately  became  SMCRA.  contains  the 
following  discussion: 

The  language  "sublect  to  valid  existing 
rights"  in  section  S22(e)  is  intended, 
however,  to  make  clear  that  the  profaibiticHi 
of  strip  mining  on  the  national  f(»ests  is 
s\ib}ect  to  previous  court  interpretations  of 
valid  existing  rights.  For  example,  in  West 
Virginia's  Monongahela  National  Foest.  strip 
mining  of  privately  owned  coal  undarljring 
federally  owned  surbce  has  been  prohibited 
as  a  result  of  United  States  v.  Polino,  133  F. 
Supp.  772  (1955).  In  this  case  the  court  held 
that  "stripping  was  not  authraized  by 
mineral  reservation  in  a  deed  executed  before 
the  practice  was  adopted  in  the  county  where 
the  land  lies,  unless  the  contract  expressly 
grants  stripping  rights  by  use  of  direct  or 
cleariy  equivalent  words.  The  party  rlaiming 
such  rights  must  show  usage  or  custom  at  the 
time  aiul  place  where  the  contract  is  to  be 
executed  and  must  show  that  such  rights 
wen  contemplated  by  the  parties."  The 
phrase  "subject  to  valid  eidsting  rights"  is 
thus  in  no  way  intended  to  open  up  naticmal 
ibrest  lands  to  strip  mining  where  previous 
legal  precedents  have  prohibited  stripping. 

RR.  Rap.  Na  218. 95th  Cong..  1st  Sass.  95 
(1977). 

The  committee  report  on  S.  7.  the 
Senate  version  of  the  legislation  that 
ultimately  became  SMCRA.  contains  a 
similar  discussion,  including  the 
statement  that 

The  language  of  422(e)  (now  522(e)l  is  hi 
no  way  intended  to  affect  or  abrogate  any 
previous  State  court  decisions.  *  *  *  The 
phrase  "siibject  to  valid  existing  rights"  is 
thus  in  no  way  intended  to  open  up  national 
forest  lands  to  strip  mining  where  previous 
legal  precedents  have  probdbited  shipping. 
S.  Rep.  Na  218. 95th  Cong.,  1st  Sess.  94-95 
(1977). 

Thus,  the  committee  reports 
accompanying  the  versions  of  SMCRA 
passed  by  eaoD  chamber  of  Congress 
emphasize  that  the  VER  exemption  is 
intended  to  maintain  existing  State 
prohibitions  on  surface  coal  mining 
operations.  The  reports  do  not  discuss 
whether  at  how  Qmgress  intended  VER 
to  apply  as  a  means  of  authcnizing 
operations  that  SMCRA  would 
otherwise  prohibit  In  other  words,  the 
reports  emphasize  that  nothing  in 
SMCRA  was  intended  to  create  new 
property  rights  or  mining  authority  for 
surface  coal  mining  operations. 

The  confarence  committee  report  does 
not  address  this  issue.  See  H  JL  Conf. 
Rep.  No.  493. 95th  Cong.,  1st  Sess.  110- 
11  (1977). 

On  several  occasions,  a  colloquy 
between  Congressmm  Udall  and 
Roncalio  during  floor  debate  on  H.R  2. 
the  House  bill  tiiat  eventually  became 


SMCRA.  has  been  interpreted  to  mean 
that  one  purpose  of  the  VER  provision 
in  SMCRA  may  be  to  avoid  the 
compensable  takings  that  could 
otherwise  result  from  the  application  of 
the  prohibitions  of  section  522(e). 
Congressman  Roncalio  proposed  an 
amendment  to  delete  the  sentence  in 
section  601(d)  that  reads,  "(vjalid 
existing  rights  shall  be  preserved  and 
not  affected  by  such  designation." 
(Section  601  provides  for  the 
designation  of  Federal  lands  as 
unsuitable  for  nonooal  mining.) 
Omgressman  Udall,  who  is  generally 
recognized  as  the  chief  architect  of 
SMCRA.  opposed  the  amendment 
"because  it  takes  from  the  bill  a 
statement  that  valid  legal  rights  should 
be  preserved.  I  do  not  think  we  should 
do  that  without  paying  compensation 
under  the  fifth  amendment"  123  Cbng. 
Rec.  12,878  (1977).  The  House  rejected 
the  amendment  and  retained  the 
language  at  issue. 

HoMrever,  nothing  in  this  colloquy 
provides  any  giddanoe  on  how  Congress 
intended  VER  under  section  522(e)  to  be 
defined.  Because  section  601  addresses 
only  noncoal  mining  operations  on 
Federal  lands.  Congressman  Udell's 
statnnent  and  th»  sentence  in  question 
in  section  601(d)  probably  refer  to  VER 
as  that  term  is  defined  under  the 
General  Mining  Law  of  1872  and  similar 
Federal  laws  involving  the  public  • 
domain.  In  such  statutes,  the  term  VER 
typically  refen  to  the  set  of 
circumstances  under  which  persons 
wdio  have  unvested  interests  or 
expectations  in  Federal  lands  or 
minerals  wrill  be  allowed  to  vest  those 
interests  or  expectations  as  property 
rights  when  the  United  States  is  the  fee 
owner.  In  general,  the  VER  provisions  of 
those  statutes  apply  to  cases  in  which 
the  Federal  government  changes  the 
eligibility  criteria  or  othw  requirements 
for  vesting  of  property  rights.  In  such 
cases,  the  term  VER  refers  to 
circumstances  in  whidi  a  person  who 
has  taken  some  action  to  vest  a  property 
right  in  Federal  lands  or  minerals  has 
the  right  to  complete  the  process 
regardless  of  any  statutory  or  regulatory 
changes  to  the  contrary.  This  type  of 
VER  is  not  analogous  to  VER  for  surfece 
coal  mining  operations  under  section 
522(e)  of  SMCRA.  which  applies  to  both 
private  and  Federal  lands  and  does  not  . 
involve  a  transfer  of  a  property  right 
from  the  Federal  government  to  another 
party.  Instead,  VER.  under  section  522(e} 
of  SMCRA  concerns  a  person's  right  to 
use  property  for  a  particular  purpose 
(conducting  surfece  coal  mining 
operations)  when  that  perscm  already 
has  vested  property  rights. 
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Although  the  legislative  history  of 
^ifCRA  is  largely  silent  on  the  meaning 
of  VER.  the  extent  to  which  the  Federal 
govenunent  and  States  may  prohibit  or 
restrict  the  exercise  of  private  property 
rights  without  providing  compensation 
is  determined  by  case  law  established 
pursuant  to  the  Fifth  and  Fourteenth 
Amendments  to  the  U.S.  Constitution. 
Accordingly,  in  its  first  rulemaking 
defining  VER,  OSM  "endeavored  to 
determine  the  point  at  which  payment 
would  be  reqiiired  because  a  taking  had 
occurred,  then  to  define  'valid  existing 
rights'  in  those  terms,  i.e..  those  rights 
which  caimot  be  afiiscted  without 
paying  compensation."  44  FR 14992-93, 
March  13, 1979. 

OSM's  first  regulatory  definition  of 
VER  provided  that,  except  for  haul 
roads,  VER  included  only  those 
property  rights  in  existence  on  August 
3, 1977,  the  owners  of  which  either  had 
obtained  all  necessary  permits  for  the 
proposed  surfiK»  coal  mining  operation 
on  or  before  August  3, 1977  (the  "all 
permits"  standimi),  or  could 
demonstrate  that  the  coal  for  which  the 
exmnption  was  sought  was  both  needed 
for  and  immediately  adjacent  to  a 
surface  coal  mining  operation  in 
existence  oa  August  3, 1077  (the 
"needed  for  and  ad)acent"  standard).  44 
FR  14902. 15342  (March  13, 1979). 

The  mining  industry,  the  State  of 
Illinois,  the  National  Wildlife 
Federation,  and  assorted  enviroiunental 
organizations  all  challenged  the  validity 
of  the  1979  definition.  Because  the 
plaintifb  presented  no  evidence  of 
specific  harm,  the  court  declined  to  rule 
on  the  constitutionality  of  the 
definition.  Ho%vever,  the  court  held  that 
a  person  who  appUes  for  all  permits,  but 
fails  to  receive  one  or  more  through 
govwnment  delay,  engenders  the  same 
investments  and  expectations  as  a 
person  who  has  obtained  all  permits. 
Specifically,  the  court  stated  that  "a 
good  faith  attempt  to  have  obtained  all 
permits  before  the  August  3, 1977  cut- 
off date  should  suffice  for  meeting  the 
all  permits  test."  In  re  Permanent 
Surface  Mining  Regulation  Litigation  I, 
14  ERC  1083, 1091  (D.D.C  1980). 
["PSMRLLROUNDD. 

To  comply  with  this  decision,  which 
partially  remanded  the  all  permits 
standard,  OSM  suspended  the  definition 
.of  VER  insofar  as  it  required  that  all 
permits  have  been  obtained  prior  to 
August  3, 1977  (45  FR  51547-48, 
August  4, 1980).  The  suspension 
document  stated  that,  pending  further 
rulemaking,  OSM  would  interpret  the 
definition  as  including  the  court's 
suggestion  that  a  good  faith  effort  to 
obtain  all  permits  should  suffice  to 


establish  VER.  This  standard  is  known 
as  the  "good  faith/all  permits"  standard. 
The  industry  plaintiffs  appealed  those 
portions  of  the  District  Court's  decision 
in  PSMRL  I,  ROUND  I  that  were  adverse 
to  their  interests.  However,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Qrcuit  remanded  the  appeal 
in  1981  after  the  government  informed 
the  court  that  it  was  reconsidering  the 
1979  definition.  Thus,  the  court  never 
reached  a  decision  on  the  merits  of  the 

^June  10, 1982  (47  FR  25278),  OSM 
published  a  proposed  rule  setting  forth 
six  options  for  revising  the  definition  of 
VER.  These  options  included  the  good 
faith/all  permits  standard,  a  mineral 
rights  ownership  standard,  a  mineral 
rights  ownership  plus  right  to  mine  by 
the  method  intended  standard  (the 
"ownership  and  authority  to  mine" 
standard),  and  three  variations  on  the 
latter  two  standards.  Since  the  proposed 
standards  all  attempted  to  establish  a 
clearly  defined  "bright  line"  test  for 
VER,  they  became  known  as 
"mechanical  tests." 

Commenters  criticized  each  option  as 
either  too  broad  or  too  narrow,  and 
many  argued  that  one  or  more  of  the 
proposed  options  would  restilt  in  a 
taking  of  property  without  just 
compensation  in  violation  of  the  Fifth 
and  Fourteenth  Amendments  to  the  U.S. 
Constitution.  Because  the  Supreme 
Court  has  consistently  declined  to 
prescribe  set  formulas  for  determining 
when  a  taking  will  occur,  OSM 
concluded  that  any  mechanical  test 
likely  would  be  either  over-inclusive  or 
under-inclusive  of  all  potential  takings 
that  might  result  from  the  section  522(e) 
prohibitions.  Therefore,  the  final  rule 
promulgated  on  September  14, 1983  (48 
FR  41314)  included  a  definition  of  VER 
which  provided,  in  part,  that  a  person 
has  VER  if  a  prohibition  on  siuface  coal 
mining  operations  would  result  in  a 
compensable  taking  of  that  person's 
property  interests  under  the  Fifth  and 
Fourteenth  Amendments  to  the  U.S. 
Constitution.  This  standard  is  known  as 
the  "takings"  standard. 

The  revised  definition  also  defined 
the  "needed  for"  aspect  of  the  needed 
for  and  adjacent  standard  and 
established  the  concept  of  "continually 
created  VER"  to  protect  the  rights  of 
persons  with  mining  operations  or 
mineral  intnests  in  areas  that  come 
under  the  protection  of  section  522(e) 
sometime  after  August  3. 1977,  as  woidd 
occur,  for  example,  when  a  park  is 
created  or  expanded  or  a  protected 
structure  is  built  after  that  date. 

However,  the  U.S.  District  Court  for 
the  District  of  Columbia  subsequently 
remanded  most  of  the  revised  definition 


on  procedural  grounds.  The  court  held 
that  the  takings  standard  r^resented 
such  a  significant  departure  from  the 
options  presented  in  the  proposed  rule 
that  a  new  notice  and  comment  period 
was  necessary  to  comply  with  the 
public  participation  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  See  PSMRL  U.  ROUND  UI-VER,  22 
ERC  1557, 1564.  The  court  also  held 
that  the  proposed  rule  failed  to  provide 
adequate  notice  that  it  would  expand 
the  needed  for  and  adjacent  standard  to 
include  properties  acquired  after  the 
date  of  enactment  of  SMCRA  (August  3, 
1977).  Accordingly,  the  court  remanded 
both  the  takings  standard  (including 
that  portion  of  the  newly  adopted 
continually  created  VER  provision  that 
relied  on  the  takings  standard)  and  the 
revised  needed  for  and  adjacent 
standard  to  the  Secretary  for  proper 
notice  and  comment 

In  response  to  this  order,  on 
November  20, 1986  (51  FR  41952, 
41961),  OSM  suspended  most  of  the 
September  14, 1983  definition  of  VER. 
Since  the  court  upheld  the  concept  of 
continually  created  VER  for  existing 
operations  as  set  forth  in  30  CFR 
761.5(d)(1),  that  portion  of  the  revised 
definition  was  not  suspended.  As 
discussed  at  51  FR  41954-55,  in  the 
absence  of  an  applicable  State  program 
definition  of  VER,  the  suspension  notice 
efiiacdvely  reinstated  the  1980  good 
faith/all  permits  standard  and  the 
original  (1979)  heeded  for  and  adjacent 
standard,  while  adding  a  continually 
created  VER  component  for  operations 
in  existence  at  the  time  a  protected 
feature  comes  into  existence  or  is 
expanded.  Except  as  discussed  in  Part 
m.A.  of  this  preamble,  the  suspension 
notice  did  not  impact  State  program 
definitions  or  their  application  by  either 
the  State  or  OSM. 

On  December  27, 1988  (53  FR  52374). 
OSM  proposed  the  good  faith/all 
permits  standard  and  the  ownership  and 
authority  to  mine  standard  as  options 
for  a  regulatory  definition  of  VER. 
Under  the  ownership  and  authority  to 
mine  standard,  an  individual  could 
establish  VER  by  demonstrating 
possession  of  both  a  right  to  the  coal 
and  the  right  to  mine  it  by  the  method 
intended,  as  determined  by  State  law. 
After  evaluating  the  comments  received, 
OSM  withdrew  the  entire  proposed  rule 
for  further  study  on  July  21, 1989  (54  FR 
30557). 

As  part  of  that  study,  OSM  and  the 
University  of  Kentucky  College  of  Law, 
in  cooperation  with  the  American  Bar 
Association,  cosponsored  a  national 
symposium  on  April  3—4, 1990,  on  the 
meening  of  VER  under  SMCRA.  Volume 
5,  Number  3  of  the  Journal  of  Mineral 
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Law  and  Policy,  contains  the 
proceedings  of  this  symposium.  The 
participants  did  not  reach  a  consensus 
on  how  to  define  VER. 

Also  in  1990,  Belville  Mining 
Company,  an  Ohio  mining  firm,  filed 
suit  against  the  Secretary  of  the  Interior 
alleging  that  he  had,  among  other 
things,  (1)  failed  to  perform  a  mandatory 
duty  to  promulgate  the  definition  of 
VER  needed  to  implement  section 
522(e):  (2)  in  lieu  of  regulations,  issued 
various  statements  and  directives  on 
VER  (including  the  policy  set  forth  in 
the  November  20. 1986  suspension 
notice)  without  notice  and  cdmment  in 
violation  of  the  Administrative 
Procedure  Act;  and  (3)  made  VER 
determinations  relying  on  State 
regulations  identical  to  an  invalidated 
Federal  regulation.  Belville  Mining  Co. 
V.  Lujan,  No.  C-l-«9-790  (S.D.  Ohio 
1991)  {"Belville  f). 

In  a  July  22, 1991,  decision,  the  court 
in  Belville  I.  (1)  ordered  the  Secretary  to 
begin  proceedings  to  promulgate  a  final 
rule  defining  V0l;  (2)  enjoined  him 
from  enforcing  or  applying  the 
November  20. 1986  suspension  notice  or 
any  temp<HBry  directive  that  extends  the 
policy  of  the  suspension  notice;  and  (3) 
directed  him  to  immediately  b^gin 
proceedings  to  disapprove  State 
program  definitions  of  VER  that  rely 
upon  the  all  permits  standard.  On 
September  21. 1992,  piusuant  to  the 
Government's  motion  for 
reconsideration,  the  court  narrowed  the 
latter  portion  of  its  ruling  to  require 
only  tne  disapproval  of  the  Ohio 
program  definition  of  VER  insofar  as 
that  definition  affects  Belville  and  its 
VER  applications.  In  doing  so,  the  court 
accepted  the  Government's  argument 
that  federal  remedy  law  prohibits  the 
imposition  of  injunctive  remedies  that 
are  beyond  the  scope  of  the  plaintiffs 
individual  injuries  and  related  VER 
applications.  Consequently.  OSM 
interprets  the  decision  hairing  use  of  the 
1966  policy  as  applying  only  to  Ohio.  In 
all  other  States,  OSM  continues  to 
adhere  to  the  policy  set  forth  in  the 
Novnnber  20, 1986  suspension 
document 

On  July  18. 1991,  OSM  proposed  to 
revisathe  definition  of  WER  by 
reinstating  the  takings  standard,  the 
good  faith/all  permits  standard,  and  the 
1979  version  of  the  needed  for  and 
adjacent  standard.  In  addition,  the 
proposed  rule  eliminated  the  separate 
provisions  concerning  continually 
created  VER  for  existing  operations  and 
incorporated  the  concept  of  continually 
created  VER  into  the  other  standards  for 
VER. 

OSM  did  not  finalize  this  rule  before 
the  President  signed  the  Energy  Policy 


Act  of  1992  (Pub.  L.  102-486. 206  Stat. 
2776)  (EPAct)  into  law  on  October  24. 
1992.  Section  2504(b)  of  that  law 
required  adherence  to  the  VER  policy  in 
the  November  20, 1986  suspension 
notice  (51  FR  41952)  for  one  year  after 
the  date  of  enactment  That  provision 
had  the  effect  of  siispending  the  Belville 
I  decision  in  Ohio  and  halting 
publication  of  a  new  final  rule  defining 
VER.  Although  the  EPAct  provision 
expired  on  October  24, 1993,  the 
appropriations  acts  for  the  Dei>artment 
of  the  Interior  and  related  agencies  for 
fiscal  years  1994  and  1995  each 
included  a  moratorium  on  adoption  of 
a  new  or  revised  Federal  VER  definition 
or  disapproval  of  existing  State  program 
definitions  of  VER.  The  last  moratorium 
(section  111  of  H.R.  4602  (1994)) 
expired  October  1, 1995.  Congress  did 
not  include  similar  language  in  any 
legislative  for  fiscal  year  1996. 

2.  Basic  Definition 

In  many  respect,  the  definition  of  VER 
being  proposed  today  resembles  the 
definition  previously  proposed  on  July 
18. 1991.  Both  rules  include  a  basic 
definition  that  describes  VER  as  a  set  of 
circumstances  under  which  a  person 
may  conduct  surface  coal  mining 
operations  which  section  522(e)  of  the 
Act  would  otherwise  prohibit.  The 
definition  also  clarifies  that  even  if  a 
person  has  VER.  surface  coal  mining 
and  reclamation  operations  on  these 
lands  are  subject  to  all  other 
requirements  of  the  Act  and  the 
pertinent  regulatory  program.  The  VER 
exemption  does  not  entitle  a  person  to 
an  exemption  from  any  other  permitting 
requirements  or  performance  standards. 
This  language  establishes  the 
conceptual  framework  within  which  the 
standards  of  paragraphs  (a)  and  (b)  of 
the  definition  must  be  applied. 

3.  Property  Rights  Demonstration 

Like  the  1991  proposal,  paragraph  (a) 
of  the  definition  of  VER  at  30  CFR  761.5 
in  this  proposed  rule  would  reinstate 
the  requirement  that  a  person  claiming 
VER  for  any  type  or  aspect  of  surface 
coal  mining  operations  other  than  roads 
must  demonstrate  that  a  legally  binding 
conveyance,  lease,  deed,  contract,  or 
other  document  vests  that  person  with 
the  property  right,  as  of  the  date  that  the 
land  came  imdw  the  protection  of 
section  522(e)  of  the  Act  and  30  CFR 
761.11,  to  conduct  the  type  of  surfece 
coal  mining  oi>erations  intended. 
Interpretation  of  the  comments  relied 
upon  to  establish  these  rights  must  be 
based  upon  applicable  State  statutory  or 
case  law,  or,  if  no  applicable  law  exists, 
upon  custom  and  generally  accepted 


usage  at  the  time  and  place  that  the 
documents  came  into  existence. 

This  provision,  which  originally 
appeared  in  the  1979  definition  but  %vas 
deleted  in  1983  without  explanatira. 
should  ensure  consistency  with  section 
510(b)(6)(C)  of  SMCRA.  which  provides 
that  "the  surface-subsurfaoe  le^il 
relationship  shall  be  determined  in 
accordance  with  State  law,"  and  with 
the  legislative  history  of  the  Act.  w^ch 
indicates  that  Congress  did  not  intend  to 
enlarge  or  diminiw  property  rights 
under  State  law.  See  H.R.  Conf.  Rep.  No. 
493, 95th  Cong.  1st  Sess.  106  (1977); 
H.R.  Rep.  No.  218, 95th  Cong.  1st  Sess. 
95  (1977);  and  S.  Rep.  No.  128, 95th 
Cong.  1st  Sess.  94-95  (1977).  The 
legislative  history  frequently  references 
United  States  v.  Polino.  131  F.  Supp. 
772  N.D.  W.Va.  1955).  in  which  the 
court  held  that  the  ri^t  to  use  surface 
mining  methods  to  recover  i^vately 
owned  coal  tmderlying  Federal  lands 
within  the  Moncmgahela  National  Forest 
depends  upon  the  language  of  the  deed, 
the  interpretation  of  which  is  a  matter 
of  State  law. 

The  property  rights  demonstration 
requirement  being  proposed  today 
dinlOTS  slightly  frY)m  the  1979  rule.  First 
it  incorporates  the  concept  of 
continually  created  VER.  which  means 
that  the  property  rights  must  be  vested 
as  of  the  date  that  the  land  comes  imder 
the  protection  of  the  Act.  In  some  cases, 
this  date  may  be  later  than  the  date  of 
enactment  of  SMCRA  (August  3, 1977), 
which  is  the  date  referenced  in  the  1979 
rule.  The  proposed  change  recognizes 
that  houses,  churches,  roads,  paiks,  and 
other  features  protected  by  section 
522(e)  come  into  existence  and  are 
expanded  on  an  ongoing  basis.  Because 
the  protection  of  section  522(e)  is  not 
limited  to  those  features  in  existence  on 
the  date  of  enactment,  VER  for  lands 
coming  under  the  protection  of  the  Act 
after  the  date  of  enactment  should  not 
be  limited  to  property  rights  in 
existence  on  the  date  of  enactment. 

Second,  the  proposed  rule  no  longer 
limits  eligible  property  rights  to  the 
right  to  produce  coal.  Property  rights 
(and  hence  VER)  may  exist  for  (1) 
surface  coal  mining  operations  such  as 
coal  preparation  plants  and  coal  mine 
waste  disposal  sites  that  do  not  involve 
coal  extraction,  and  (2)  non-extractive 
activities,  faciUties,  and  surface 
disturbances  (such  as  support  fecilities. 
ventilation  shafts,  and  topsoil  storage 
areas)  associated  with  coal-producing 
siu^ce  coal  mining  operations. 

As  in  the  1979  rule,  the  property 
rights  demonstration  requirement  does 
not  necessarily  apply  to  roads.  VER 
standards  for  roads  are  set  forth  in 
paragraph  (b)  of  the  proposed  definition. 
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4.  Good  Faith/All  Permits  Standard 

In  addition  to  the  property  rights 
demonstration,  the  proposed  definition 
requires  that  a  person  daiming  VER  for 
surfeoe  coal  mining  operations  other 
than  roads  meet  either  the  good  faith/all 
permits  standard  of  paragraph  (a)(1)  or 
the  need  for  and  adjacent  standard  of 
paragraph  (a)(2),  which  is  discussed  at 
Imgth  under  a  subsequent  heading  in 
this  preamble. 

The  good  faith/all  permits  standard 
provides  that  a  person  has  VER  if,  prior 
to  the  date  the  land  came  under  the 
protection  of  30  CFR  761.11  and  section 
522(e)  of  the  Act,  that  person  or  a 
predecessor  in  interest  had  obtained,  or 
made  a  good  faith  effort  to  obtain,  all 
State  and  Federal  permits  and  other 
authorizations  required  to  conduct 
surface  coal  mining  operations. 
Potentially  necessary  permits  and 
authorizations  include,  but  are  not 
limited  to.  State  mining  permits. 
National  Pollutant  Discharge 
Elimination  System  (NYDES)  permits, 
U.S.  Forest  Service  special  use  permits, 
air  quality  plan  approvals,  U.S.  Mine 
Safety  and  Health  Administration 
ground  control  plan  approvals,  and  (for 
some  types  of  fisdlities)  bmlding 
permits  and  zoning  charges.  Expired  or 
lapsed  permits  or  authorizations  are  not 
acceptable.  If  no  pennits  were  required 
prior  to  the  enactment  of  SMCRA,  none 
are  needed  to  establish  VER,  provided 
the  perscm  obtained,  or  made  a  good 
faith  attempt  to  obtain,  all  necessary 
authorizations  to  operate  from  all 
appropriate  State  and  Federal  agencies 
by  the  pertinent  date.  See  the 
Greenwood  Land  and  Mining  Company 
and  Afoiver  Lumber  Company  VER 
determinations  at  46  FR  36758  and  45 
PR  52467,  respectively. 

OSM  believes  that  the  good  &ith/all 
permits  standard  is  the  standard  most 
consistent  with  the  legislative  history  of 
section  522(e),  which  indicates  that 
Congress'  purpose  in  enacting  section 
522(e)  was  to  prevent  new  surface  coal 
mining  operations  in  the  listed  areas, 
either  to  protect  human  health,  safety, 
and  general  welfare  or  because  the 
environment  values  and  other  featiues 
associated  with  these  areas  are  generally 
incompatible  with  siuface  coal  mining 
operations.  See  S.  Rep.  No.  128,  95th 
Cong.  1st  Sess.  94  (1977).  The  two  other 
principal  potential  standards  (the 
takings  standard  and  the  ownership  and 
authority  to  mine  standard)  would  be 
either  far  more  complex  and  difficult  to 
administer  (the  takings  standard)  at 
much  less  protective  of  the  areas  listed 
in  section  522(e)  (the  ownership  and 
authority  to  mine  standard). 


Almost  all  commenters  from  every 
intoest  group  opposed  the  taldius 
standard  when  OSM  first  formally 
proposed  it  in  1991.  In  particular,  they 
objected  to  its  subjective  or 
unpredictable  natiue  and  the  potentially 
onerous  information  collection  and 
analytical  burdens  it  would  place  on 
persons  seeking  a  VER  determination 
and  the  agency  making  the 
determination.  The  ownership  and 
authority  to  mine  standard  arguably 
would  hie  less  complex  and  more 
objective  than  the  takings  standard,  but 
it  would  offer  no  protection  to  section 
522(e)  lands  beyond  that  afforded  by  the 
right-of-entry  provisions  of  the 
permitting  requirements  applicable  to 
surface  coal  mining  and  reclamation 
operations  on  all  lands.  Such  a  result 
most  likely  would  not  be  in  accordance 
with  congressional  intent  in  enacting 
the  prohibitions  of  sections  522(e).  See 
S.  Rep.  No.  128,  95th  Cong.  1st  Sess.  94 
(1977). 

OSM  recognizes  that  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Chcuit  foimd  that  the  legislative  history 
of  SMCRA  suggests  that  "Congress  did 
not  intend  to  infringe  on  valid  property 
rights  or  effect  takings  through  section 
522(e)."  Nat'!  Wildlife  Fed'n  v.  Model. 
839  F.2d  694,  750  (D.D.C  1988) 
("NWF').  However,  OSM  does  not 
believe  that  this  statement  militates 
against  adoption  of  a  good  Caith/all 
permits  standard  for  VER.  As  discussed 
at  length  in  the  portion  of  this  preamble 
entitled  "Statutory  and  Regulatory 
History,"  in  PSMRLI,  ROUND  I.  supra, 
at  14  ERC  1091,  the  court  decUned  to 
find  the  closely  related  1979  all  permits 
standard  imconstitutional.  The 
definition  being  proposed  today  is 
consistfflit  with  that  court's  decision 
that  "a  good  faith  attempt  to  have 
obtained  all  permits  before  the  August 
3, 1977  cut-off  date  should  suffice  for 
meeting  the  all  permits  test." 
Furthermore,  in  Model  v.  Virginia 
Surface  Mining  8-  Reclamation  Ass'n, 
452  U.S.  264,  296  n.37  (1981)  ("Hodef). 
the  U.S.  Supreme  Court  stated  that, 
while  nothing  in  the  statutory  language 
of  SMCRA  or  its  legislative  history 
would  compel  adoption  of  an  all 
permits  standard  for  VER.  section  522(e) 
"does  not.  on  its  face,  deprive  owners  of 
land  Mnthin  its  reach  of  economically 
viable  use  of  their  land  since  it  does  not 
proscribe  nonmining  uses  of  such  land." 
There  is  nothing  in  court  decisions  to 
date,  the  statute,  or  the  legislative 
history  that  would  preclude  OSM  from 
exercising  its  discretion  to  adopt  a  good 
faith/all  permits  standard  for  ^R  imder 
section  522(e). 

Section  522(e)  is  a  form  of  land  use 
regulation  that  may  be  considered 


analogous  to  certain  provisions  of 
zoning  law.  VER  under  section  522(e)  is 
generally  analogous  to  those  provisions 
of  land  use  laws  that  define  when  a 
person  attains  a  vested  right  to  a 
particular  land  use  regardless  of 
subsequent  changes  in  zoning 
ordinances  that  would  otherwise 
prohibit  or  restrict  that  use.  State  laws 
vary  widely  with  respect  to  when  a 
person  develops  a  vested  interest  in  a 
particular  land  use,  but  mere  ownership 
is  rarely  sufficient.  Some  States  require 
that  a  person  both  obtain  all  necessary 
permits  and  make  significant 
expenditures  in  reliuice  on  those 
permits.  Others  require  that  a  person 
reach  a  certain  point  in  the  permit 
process  or  make  substantial  good  faith 
expenditures  based  on  the  existing 
zoning  before  he  or  she  develops  a 
vested  interest  in  uses  allowed  imder 
that  zoning. 

The  good  faith/all  permits  standard 
for  VER  has  a  similar  effiect  and  is  based 
in  part  on  a  similar  rationale.  Therefore. 
OSM  anticipates  that,  in  any  review  of 
the  validity  of  a  final  VER  standard,  a 
court  would  consider  principles 
analogous  to  those  that  have  giiided 
judicial  decisions  on  challenges  to  the 
validity  of  zoning  ordinances  and 
similar  land  use  regulatory  provisions. 
In  general,  the  courts  have  upheld  land 
use  restricticms  as  a  legitimate  exercise 
of  the  police  power  under  the  U.S. 
Constitution. 

In  making  VER  determinations,  OSM 
and  20  of  the  24  States  with  primacy 
rely  upon  a  VER  definition  that  includes 
either  the  all  permits  standard  or  the 
good  faith/all  permits  standard.  Apart 
from  the  Belville  litigation  and  The 
Sunday  Creek  Coal  Co.  v.  Model,  No.  C- 
2-88-0416  (S.D.  Ohio,  June  2. 1988) 
["Sunday  Creeic"),  OSM  is  aware  of  no 
cases  in  which  the  State  or  Federal 
courts  have  found  that  the  good  faith/all 
permits  standard  or  an  agency 
determination  that  a  person  did  not 
have  VER  under  the  good  faith/aU  , 
permits  standard  was  invalid  on  the 
basis  of  a  conclusion  that  the  standard 
or  determination  woiUd  result  in  a 
compensable  taking  of  a  property 
interest  under  the  Fifth  and  Fourteenth 
Amendments  to  the  U.S.  Constitution. 
Belville  and  Sunday  Creek  are  isolated 
cases  that  do  not  establish  precedent 
outside  the  Southern  District  of  Ohio. 

OSM  believes  that  the  good  faith/all 
permits  standard  proposed  in  this  rule 
is  both  reasonable  and  consistent  with 
congressional  intent.  As  discussed 
above,  there  is  a  lack  of  clear  or  direcUy 
apphcable  legislative  history  with 
respect  to  how  Congress  intended  the 
VER  exemption  in  section  522(e)  of  the 
Act  to  be  interpreted.  In  the  absrace  of 


UMI 
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such  guidanGe  or  direction,  the  good 
fiiith/all  permits  standard  would 
balance  a  number  of  statutory  purposes 
and  policy  objectives  for  this 
rulemaking,  including  ensuring  basic 
foimess,  establishing  a  reasonable 
standard  that  is  practicable  to 
administer,  providing  substantial 
environmental  protection  to 
congressionally  designated  areas, 
encoiiraging  efficient  removal  of  coal 
resources,  minimizing  disruption  of 
existing  State  regulatory  programs  and 
expectations  engendereid  thereunder, 
and  avoiding  across-the-board  or 
indiscriminate  compensable  takings  of 
property  interests. 

5.  "Needed  for  and  Adjacent"  Standard 

The  "needed  for  and  adjacent" 
standard  in  the  definition  of  VER 
promulgated  on  March  13, 1979  (44  PR 
14902, 15342)  provided  that  any  person 
who  owned  an  ongoing  surfeoe  coal 
mining  opwation  ror  which  all  permits 
Mrere  obtained  prior  to  August  3, 1977, 
possessed  VER  for  coal  immediately 
adjacent  to  that  operation  if  the  person 
had  a  property  right  to  the  coal  as  of 
August  3, 1977,  and  if  he  or  she  could 
demcmstrate  that  the  coal  was  needed 
for  the  ongoing  operation.  The  National 
Wildlife  Federation  challenged  this 
standard  as  unduly  expand^  the  scope 
of  the  VER  exemption  beyond  that 
intended  by  Congress.  However,  the 
court  upheld  the  standard,  finding  it  to 
be  "a  rational  method  of  allowing 
mining  when  denial  would  gravely 
diminish  the  value  of  the  entire  mining 
operation,  thereby  constituting  a  taking 
under  Supreme  Court  declarations." 
PSMRL  /,  Round  1, 14  ERC 1083, 1091- 
92  (D.D.C.  1980). 

llie  revised  definition  of  VER 
promulgated  on  September  14, 1983  (48 
FR  41315-16)  modified  the  "needed  for 
and  adjacent"  standard  by  deleting  the 
requirement  that  the  owner  of  the 
operaticm  have  acquired  the  property 
rights  to  the  coal  for  which  the 
exemption  is  sought  prior  to  August  3, 
1977  (although  OSM's  response  to  a 
commmt  concerning  this  issue  at  48  FR 
41316  suggests  that  the  deletion  may 
have  been  unintentional).  In  that 
rulemaking,  OSM  also  defined  "needed 
for"  as  meaning  that  the  extension  of 
mining  to  the  coal  in  question  is 
essential  to  make  the  surfece  coal 
mining  operation  as  a  whole 
economically  viable. 

The  National  Wildlife  Federation 
challenged  these  changes  as  being  both 
procedurally  and  sub^antively 
improper,  llie  U.S.  District  Court  for  the 
District  of  Coliunbia  agreed  in  part, 
finding  that  the  agency  had  failed  to 
comply  with  the  Administrative 


Procedure  Act  (5  U.S.C  553)  by  not 
aff(Hding  the  public  adequate  notice  and 
opportunity  for  comment  on  these  two 
changes.  The  court  did  not  rule  on  the 
merits  of  the  revised  standard.  PSMRL 
n.  Round  m-VER.  22  ERC  1566-67.  In 
resp<Hise.  on  November  20, 1986  (51  FR 
41952. 41961),  OSM  suspended 
paragraph  (c)  of  the  1983  definition  of 
VER  In  the  preamble  to  the  suspension 
notice,  OSM  stated  that,  pending 
adoption  of  a  new  rute,  it  would  rriy 
upon  the  approved  State  program 
definition  in  primacy  States.  In  non- 
primacy  States,  the  suspension  had  the 
effect  of  restoring  the  1979  version  of 
the  needed  for  and  adjacent  standard, 
which  did  not  contain  a  definition  of 
"needed  for."  51  FR  41954-55. 
November  20. 1986. 

On  July  18, 1991,  OSM  proposed  to 
revise  the  1983  definition  by  reinstating 
the  property  rights  ownership 
requirement  and  removing  the  sentence 
defining  the  "needed  for"  component  of 
the  standard.  In  the  preamble  to  this 
proposed  rule,  OSM  stated  that  the 
explanation  of  "needed  for"  in  the  1983 
definition  did  not  substantively  clarify 
the  meaning  or  application  of  the 
needed  for  and  adjacent  standard.  In 
addition.  OSM  proposed  to  replace  the 
reouirement  that  both  the  property 
rights  and  the  operation  have  bera  in 
existence  on  August  3. 1977.  with  a 
requirement  that  both  have  been  in 
existence  on  the  date  that  the  land  for 
which  the  exemption  is  sought  came 
under  the  protection  of  30  CFR  761.11 
and  section  522(e)  of  the  Act  The  latter 
change  reflects  the  concept  of 
omtinually  created  VER.  which  was 
upheld  in  NWF.  supra,  839  F.2d  694. 
750. 

With  two  significant  exceptims.  the 
definition  being  proposed  today 
substantively  resembles  the  one 
proposed  on  July  18. 1991.  One  change 
clarifies  that  the  standard  applies  to 
land,  not  just  coal,  needed  for  an 
existing  oporation.  Land  may  be 
essential  to  the  operation  for  reasons 
other  than  the  coal  it  contains.  For 
example,  an  operator  has  litUe  leeway  in 
the  location  of  ventilation  shafts  for 
underground  mines. 

Also.  OSM  has  attempted  to  eliminate 
any  ambiguity  caused  by  use  of  the  term 
"ongoing  surfece  coel  mining 
operation"  in  the  1979  and  1983  rules. 
In  1991.  OSM  essentially  proposed  to 
replace  "ongoing"  with  "existing." 
However,  comments  received  indicated 
some  uncertainty  as  to  whether  this 
term  included  inactive, or  approved  but 
unstarted  operations.  OSM  believes  that 
there  is  no  rational  basis  for 
differentiating  betMreen  active 
operations  and  those-whidi  are  inactive 


or  approved  but  unstarted.  Both 
engender  the  same  t]rpe  of  investment- 
badced  expectations  and  rely  upon  the 
same  economic  planning 
considerations.  Both  also  require  a 
significant  resource  outlay.  Accordingly. 
OSM  is  now  proposing  to  define  this 
standard  to  include  land  needed  for  and 
adjacent  to  operations  for  which  all 
pmnits  had  been  obtained,  or  a  good 
faith  effort  to  obtain  such  permits  had 
been  made,  as  of  the  date  the  section 
522(e)  prohibitions  became  applicable 
to  the  land  in  question. 

Under  the  revised  needed  for  and 
adjacent  standard  being  proposed  today. 
VER  would  exist  if  a  person  can  (1) 
make  the  property  ridits  demonstration 
required  by  paragraph  (a)  of  the 
definition,  and  (2)  document  that  the 
land  is  both  needed  for  and  immediately 
adjacent  to  a  surfece  coal  minins 
operation  for  which  all  State  and 
Federal  {wrmits  and  other 
authorizations  required  to  conduct 
stufece  coal  mining  operations  had  been 
obtained,  or  a  good  feith  effort  to  obtain 
all  necessary  permits  and  authorizations 
had  been  made,  prior  to  the  date  the 
land  came  under  the  protection  of 
section  522(e)  and  30  CFR  761.11.  OSM 
does  not  intend  for  this  standard  to 
authorize  siufece  coal  mining 
operaticms  on  bond  forfeitiue  sites,  sitae 
vrixh  expired  or  revoked  permits 
(including  permits  that  have  expired 
under  section  506(c)  of  SMCRA), 
abandoned  sites,  or  long-dormant 
facilities  for  which  no  permit  was 
required  prior  to  the  enactment  of 
SMCRA  and  which  would  have  to  be 
substantially  or  completely 
reconstructed  before  usage  could 
resume. 

To  avoid  subverting  the  congressional 
prohibitions  in  section  522(e).  OSM 
beUeves  that  VER  determinations  \mder 
this  standard  must  be  based  on  an 
analysis  of  how  denial  of  the  claim 
would  affect  the  value,  as  of  the  date  the 
land  came  tmder  the  protection  of  30 
CFR  761.11  and  section  522(e),  of  the 
operaticm  as  a  whole  from  the  time  it 
began  operation,  not  merely  whether  the 
additional  land  or  coal  would  prolong 
the  operation's  life  or  provide  increased 

Erofits.  Otherwise,  this  standard  could 
B  used  to  justify  imlimited  expansion 
of  operations  adjoining  protected  areas, 
which  could  effectively  nullify  the 
prohibition.  This  approach  recaives 
implied  support  in  PSMRL  I.  ROUND  I. 
14  ERC  1083, 1091-92,  in  which  the 
court  upheld  the  needed  for  and 
adjacent  standard  as  a  raasonabfe  means 
of  avoiding  compensable  takings.  OSM 
seeks  comment  on  whether  the  rule 
language  should  be  revised  to  explicitly 
incorporate  this  interpretation. 
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6.  VER  for  Access  and  Haul  Roads 

As  in  1991,  OSM  is  proposing  to 
revise  paragraph  (b)  of  the  definition  of 
VER  to  incorporate  the  concept  of 
continually  created  VER.  which  was 
previously  promulgated  as  paragraph  (d) 
of  the  September  14, 1983  definition 
and  upheld  in  subsequent  litigation. 
The  revised  definition  would  recognize 
VER  for  the  use  or  construction  of  an 
access  or  haul  road  as  part  of  a  surface 
coal  mining  operation  if  (1)  the  road  was 
in  existence  on  the  date  the  land  upon 
which  it  is  located  came  under  the 
protection  of  section  S22(e),  (2)  a  right 
of  way  or  easement  for  the  road  was 
properly  recorded  as  of  that  date,  (3)  the 
regulatory  authority  had  issued  a  permit 
for  an  access  or  haul  road  in  that 
location  as  of  the  applicable  date,  or  (4) 
the  person  can  demonstrate  the 
existence  of  VER  under  the  standards  of 
paragraph  (a)  of  the  definition.  The  last 
alternative  is  a  new  addition  intended  to 
clarify  that,  because  the  definition  of 
surface  coal  mining  operations  in  30 
CFR  700.5  includes  access  and  haul 
roads,  a  person  may  also  demonstrate 
VER  for  such  roads  using  the  same 
criteria  applicable  to  other  types  of 
surface  coal  mining  operations  and 
activities. 

OSM  also  is  proposing  to  expand  the 
scope  of  paragraph  (b)  to  apply  to  access 
roads.  Previous  versions  of  this 
definition  have  applied  cmly  to  haul 
roads.  None  of  the  earlier  preambles 
explains  why  access  roads  were  not 
included,  but  a  reading  of  the  1979 
preamble  suggests  that  this  failure  may 
have  been  an  accidental  by-product  of 
the  fact  that  the  comments  received 
focused  exclusively  on  haul  roads.  That 
preamble  sets  forth  the  following 
rationale  for  allovtring  existing  roads  to 
be  used  as  haul  roads,  regardless  of 
location  or  prior  use: 

OSM  believes  that  it  is  less  damaging  (to 
the  environmentl  to  use  existing  roads, 
whether  or  not  previously  used  for  coal 
haulage,  than  to  require  construction  of 
additional  roads.  Therefore,  all  roads  in 
existence  as  of  August  3, 1977,  have  valid 
existing  rights. 

44  FR 14993,  March  13, 1979. 

This  line  of  reasoning  wovild  apply 
equally  well  to  the  use  of  existing  roads 
as  access  roads — perhaps  more  so,  since 
roads  used  solely  for  access  generally 
involve  less  massive  construction 
impacts  and  are  usually  used  less 
intensively  than  haul  roads. 
Consequently,  the  environmental 
impacts  of  access  roads  are  usually  less 
sevme  than  those  associated  with  haul 
roads,  which  often  carry  heavy  truck 
and  equipment  traffic  resulting  in  . 
significant  noise,  dust,  vibration,  and 


other  problems.  In  addition,  permits  and 
recorded  rights  of  way  for  acceto  roads 
are  no  less  legitimate  than  permits  and 
recorded  rights  of  way  for  haul  roads. 
Accordingly,  OSM  is  proposing  to  apply 
the  standards  of  paragraph  (b)  to  both 
access  and  haul  roads. 

7.  Transferability  of  VER 

As  in  1991,  OSM  is  proposing  to 
reaffirm  that  VER  are  transferable, 
primarily  because  the  proposed 
definition  of  VER  includes  a  property 
rights  component.  In  essence,  OSM  is 
proposing  to  consider  VER  as  being 
attached  to  the  property  to  which  those 
rights  pertain  rather  than  as  being  valid 
only  for  the  person  claiming  such  rights 
or,  with  the  exception  of  VER  under  the 
needed  for  and  adjacent  standard,  for  a 
specific  operation.  (VER  under  the 
needed  for  and  adjacent  standard  would 
attach  jointly  to  both  the  property  and 
a  specific  surface  coal  mining 
operation.)  Once  attached  to  the 
property,  VER  would  become  subject  to 
whatever  State  property  law  exists 
concerning  rights  of  alienation  as  an 
element  of  property  ownership.  SMCRA 
(especially  section  510(b)(6))  generally 
defers  to  State  property  law. 

The  VER  exemption  is  analogous  to  a 
zoning  variance,  which,  in  the  intwest 
of  equity,  allows  an  otherwise 
prohibited  use  to  occur  under  certain 
foct-specific  circiunstances  even  though 
that  use  was  not  in  existence  on  the 
land  in  question  at  the  time  the  zoning 
ordinance  took  effect.  Like  VER  imder 
the  pro{>osed  role,  zoning  variances 
typically  convey  with  the  title  to  the 
property  even  if  the  rights  confiarred  by 
the  variance  have  not  been  exercised. 

However,  the  alienation  or  transfer  of 
property  is  not  an  absolute  right.  Certain 
interests  in  real  property,  such  as  leases, 
licenses  or  profits  a  prendre,  may  be 
inherently  nontransferable  or  of  limited 
transferability,  either  by  their  terms  or 
by  operation  of  State  law.  If  a  person's 
coal  property  interests  are  of  this  nature, 
then  any  VQl  resting  on  those  interests 
would  also  be  nontransferable. 
Furthermore,  it  is  possible  that  a  State 
could  designate  VER  imder  SMCRA  as 
nontransferable  as  a  matter  of  law. 

In  the  rule  being  published  today, 
OSM  is  proposing  to  reaffirm  the 
transferability  of  VER  to  the  extent  that 
the  underlying  property  rights  are 
transferable  under  State  law.  Therefore, 
to  the  extent  that  State  law  allows  the 
sale  or  other  transfer  of  the  imderlying 
coal  rights  or  other  pertinent  property 
rights,  a  person  with  VER  may  sell  or 
transfer  the  VER  to  another  person  as  an 
appurtenance  to  the  coal  or  other 
property  rights.  Nothing  in  this  rule  is 
intended  to  create  rights  that  do  not 


already  exist  in  State  law  or  expand 
upon  those  that  do.  Individual  States 
may  prohibit  VER  transfers  to  the  extent 
that  they  have  the  authority  to  do  so 
under  State  law. 

8.  Continually  Created  VER:  VER  When 
Prohibitions  Come  Into  Effect  After 
August  3, 1977 

On  September  14, 1983,  OSM  added 
paragraph  (d)  to  the  definition  of  VER  to 
address  situations  where  the 
prohibitions  of  section  522(e)  become 
applicable  to  a  particular  parcel  after 
August  3, 1977,  the  date  of  enactment  of 
SMCRA.  This  paragraph,  which 
introduced  the  concept  of  continually 
created  VER,  provides  that: 

Where  an  area  comes  under  the 
protection  of  section  522(e)  of  the  Act 
after  August  3, 1977,  valid  existing 
rights  shall  be  found  if— 

(1)  On  the  date  the  protection  comes 
into  existence,  a  validly  authorized 
surface  coal  mining  operation  exists  on 
that  area;  or 

(2)  The  prohibition  caused  by  section 
522(e)  of  the  Act,  if  applied  to  the 
propcnrty  interest  that  exists  on  the  date 
the  protection  comes  into  existence, 
would  effect  a  taking  of  the  person's 
property  which  would  entitle  the  person 
to  just  compensation  under  the  Fifth 
and  Fourteenth  Amendments  to  the 
United  States  Constitution. 

Paragraph  (d)(1)  extends  the  existing 
operation  exemption  to  validly 
authorized  sur&ce  coal  mining 
operations  in  existence  on  the  date  the 
land  on  which  they  are  located  comes 
imder  the  protection  of  section  522(e). 
Paragraph  (d)(2)  was  intended  to  extend 
the  VER  exemption  in  a  parallel  manner 
to  situations  in  which  operations  were 
not  yet  in  existence  when  the  land  came 
under  theprotection  of  section  522(e). 

In  PSMRL  n.  Round  m-VER,  the  court 
upheld  the  basic  concept  of  continually 
created  VER,  but  remanded  paragraph 
(d)(2)  because  it  incorporated  Uie 
takings  standard,  which,  the  court  ruled, 
had  not  been  subject  to  proper  notice 
and  opportuinity  for  comment  under  the 
Administrative  Procedure  Act.  22  ERC 
1564.  To  comply  with  the  court's 
decision,  OSM  subsequently  suspended 
paragraph  (d)(2)  to  the  extent  that  it 
incorporated  the  takings  standard.  51  FR 
41961,  November  20, 1986. 

The  VER  definitions  proposed  on 
December  27, 1988,  and  July  18, 1991, 
would  have  deleted  paragraph  (d)  in 
favor  of  incorporating  the  concept  of 
continually  created  VER  into  each  of  the 
VER  standards  set  forth  in  the  other 
paragraphs  of  the  definition.  However, 
this  change  would  have  had  the  effect 
of  eliminating  continually  created  VER 
for  existing  operations  since  the 
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proposed  definitions  included  no 
counterpart  to  paragraph  (d)(1)  of  the 
1983  definition.  Th^  clearly  was  not  the 
intent  of  the  proposed  rules.  As  stated 
in  the  preamble  to  the  1991  proposal, 
although  the  continually  created  VER 
provision  adopted  in  1983  "is  reMrritten 
and  reorganized  in  this  proposal,  the 
basic  intent  and  application  are  not 
changed."  56  FR  33156.  July  18, 1991. 
Therefore,  although  the  definition  of 
VER  being  proposed  today  is  similar  to 
the  1991  proposal  in  that  the  concept  of 
continually  created  VER  has  been 
"incorporated  into  each  of  the  individual 
VER  standards  in  paragraphs  (a)  and  (b) 
of  the  definition,  OSM  also  is  proposing 
to  revise  the  existing  operation 
exemption,  now  proposed  for 
recodification  as  30  CFR  761.11(b),  to 
incorporate  language  consistent  with 
paragraph  (d)(1)  of  the  1983  definiticm. 
Specifically,  proposed  30  CRF  761.11(b) 
provides  that  the  prohibitions  of  30  CFR 
761.11(a)  do  not  apply  to  (1)  surfoce 
coal  mining  operations  for  which  a  valid 
permanent  program  permit  exists  on  the 
date  that  the  land  came  under  the 
protection  of  30  CFR  761.11(a)  or 
section  522(e)  of  SMCRA,  or  (2)  other 
surface  coal  mining  operations  that  were 
validly  authorized  as  of  that  date. 
Further  discussion  of  this  proposed 
change  appears  in  Part  in.E.1.  of  this 
preamble,  which  addresses  the 
proposed  revisions  to  30  CFR  761.11 
with  respect  to  the  existing  operation 
exemption. 

D.  Section  761.5:  Definition  of  "Surface 
Coal  Mining  Operations  Which  Exist  on 
the  Date  of  Enactment" 

In  a  nonsubstantive  editorial  change, 
OSM  is  proposing  to  remove  the  term 
"surface  coal  mining  operations  which 
exist  on  the  date  of  enactment"  and  its 
definition  from  30  CFR  761.5. 
Application  of  the  concept  of 
continually  created  VER  to  the  existing 
operation  exemption  will  render  this 
term  obsolete.  Two  variations  of  this 
term  appear  in  the  current  versions  of 
30  CFR  761.12(h)  and  the  intitxluction 
to  30  CFR  761.11,  but  they  are  not  used 
in  the  revised  version  of  Part  761  being 
proposed  today. 

E.  Section  761.11:  Areas  Where  hdining 
Is  Prohibited  or  Limited 

OSM  is  proposing  to  reorganize  and 
revise  this  section  tat  clarity  and 
consistency  with  revisions  to  other 
sections  of  30  CFR  Part  761.  Except  as 
discussed  below,  no  substantive 
changes  in  meaning  are  intended. 

1.  Existing  Operation  Exemption 

As  discussed  in  the  portion  of  this 
preamble  addressing  continually  crated 


VER,  OSM  is  proposing  to  recodify 
paragraph  (d)(1)  of  the  1983  definition 
of  VER,  whidi  establishes  continually 
created  VER  for  operations  in  existence 
on  the  date  that  land  comes  under  the 
protection  of  section  S22(e)  aft«'  August 
3, 1977,  as  part  of  the  existing  operation 
exemption.  In  addition,  because  several 
commenters  on  the  1991  proposal 
reflected  confusion  over  the  scope  of  the 
current  existing  operation  exemption, 
OSM  is  proposing  to  adopt  clarifying 
language.  To  accommodate  these 
changes,  OSM  is  proposing  to  move  the 
exemption  from  the  introductory 
portion  of  30  CFR  761.11  to  a  separate 
paragraph  (b)  within  the  section. 

Proposed  30  CFR  761.11(b)  provides 
that  the  pn^bitions  of  30  CFR 
761.11(a)  do  not  apply  to  surface  coal 
mining  operations  for  which  a  valid 
permanent  regulatory  program  permit  is 
in  existence  on  the  date  that  the  land 
comes  under  the  protection  of  30  CFR 
761.11(a)  or  section  522(e)  of  the  Act.  To 
address  situations  in  existence  before 
completion  of  the  transition  between  the 
initial  and  permanent  regulatory 
programs,  me  rule  further  specifies  that 
the  exemption  includes  all  other  validly 
authorizcKd  operations  in  existence  as  of 
that  date,  although  this  provision  has  no 
prospective  appUcability  apart  from  the 
one  remaining  active  initial  program 
mine.  Illegal  r'wildcat")  opmations  and 
operations  for  which  the  permit  has 
expired  or  been  revoked  do  not  Qualify. 

m  all  cases,  the  proposed  rule  limits 
the  scope  of  the  exemption  to  lands  for 
which  the  permittee  or  operator  had  the 
right  under  State  property  law,  as 
demonstrated  in  accordance  with  30 
CFR  778.15,  to  enter  and  conduct 
surfece  coal  mining  operations  as  of  the 
date  the  land  in  question  came  imder 
the  protection  of  30  CFR  761.11(a)  or 
section  522(e)  of  SMCRA.  By  limiting 
the  existing  operation  exemption  in  tnis 
fashion,  the  proposed  rule  effectively 
requires  that  the  permittee  seek  and 
obtain  a  VER  determination  before 
initiating  surfeoe  coal  mining  operations 
on  any  lands  within  the  permit  area  for 
which  no  right  of  entry  has  been 
obtained  as  of  the  date  the  land  comes 
under  the  protection  of  section  522(e). 
This  additional  step  should  ensure  that 
the  pwmittee  demonstrates  possession 
of  the  necessary  property  rights, 
including,  ^en  appropriate,  a  knowing 
waiver  from  the  owner  of  the  protected 
feature  in  accordance  with  30  CFR 
761.11(a)  (2),  (3),  (4),  or  (5),  before 
initiating  siirface  coal  mining  operations 
in  a  protected  area. 

On-site  activity  or  physical 
disturbance  of  the  protected  land  is  not 
a  prerequisite  for  the  exemption.  This 
interpretation  is  consistent  with  the 


underlying  language  in  section  S22(e). 
which  exempts  surface  coal  mining 
operations  "which  exist  on  the  date  of 
enactment  of  this  Act"  Nothing  in  the 
term  "exist"  requires  on-site  activity  or 
physical  disturbance.  In  addition,  this 
intOTpretation  is  consistent  with  tlie 
langu^e  of  section  522(a)(6),  which 
numerates  lands  exempt  from 
designation  as  imsuitable  for  mining 
and  which  the  legislative  history  also 
characterizes  as  an  existing  operation 
exemption.  Specifically,  section 
522(a)(6)  exempts  all  "lands  on  which 
surface  coal  mining  operations  are  being 
conducted  on  the  date  of  enactment  of 
this  Act  or  imder  a  permit  issued 
pursuant  to  this  Act  *  *  *."  Tlie 
legislative  history  of  this  provision 
states  that  "an  existing  mine  might  not 
be  one  actiially  producing  coal."  H.R. 
Rep.  No.  218, 9Sth  Cong.  1st  Sess.  94- 
95  (1977). 

The  proposed  rule  is  consistent  with 
the  language  of  paragraph  (d)(1)  of  the 
1983  VER  definition,  its  preamble,  and 
the  rationale  used  by  the  courts  in 
upholding  the  concept  of  continually 
created  VER.  In  particular,  the  1983 
preamble  states  that  paragraph  (d)(1) 
was  intended  to  prevent  the  disruption 
of  mining  or  deprivation  of  the  rig^t  to 
mine  after  the  permittee  made  the 
substantial  investments  required  to 
obtain  a  permit.  By  way  of  explanation, 
the  preamble  stated  that  to  do  otherwise 
would  be  totally  inconsistent  with  the 
fivmeworic  of  protection  that  SMCRA 
provides  to  both  permittees  and 
citizens: 

Without  the  protection  provided  by  this 
provision,  it  would  be  possible,  for  instance, 
for  a  person  who  ob)ected  to  a  mining 
operation  to  move  a  mobile  home  to  the  edge 
of  the  property  adfoining  a  mine,  and  occupy 
it,  thereby  forcing  tlie  operator  to  cease  all 
operations  within  300  feet  of  this  occupied 
dwrelling.  OSM  does  not  believe  that  this  is 
the  intended  result  of  section  S22(e)  of  the 
Act  Congress  provided  the  public  ample 
opportunity  to  review  and  make  obiections  to 
any  propxwed  mining  operation  through  the 
permitting  process.  The  regulatory  authority 
is  required  to  seek  and  consider  the  views  of 
the  public  [befoie)  it  issues  or  denies  a 
permit  To  allow  any  person  the  opportunity 
to  take  extraordinary  means  to  disrupt 
mining  or  deprive  the  operator  of  a  right  to 
mine  aifteT  the  operator  has  made  the 
substantial  investments  required  to  obtain  a 
permit  and  begin  operations  is  totally 
inconsistent  with  the  framework  of 
protection  the  Act  gives  to  both  operators  and 
citizens. 
48  FR  41315,  September  14, 1983. 

OSM  has  adhered  to  these  principles 
in  developing  the  proposed  rule. 

In  upholding  paragraph  (d)(1)  of  the 
1983  definition,  Uie  U.S.  Court  of 
Appeals  for  the  EMstrict  of  Columbia 
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Qicuit  relied  primarily  on  language  in 
the  legislative  history  of  section  522 
indicating  that  Congress  intended  to 
allow  the  continuance  of  mines  already 
in  existence  at  the  time  land  is 
determined  to  be  unsuitable  for  mining. 
The  court  held  that  this  rule  "should 
apply  equally  to  mines  in  existence  as 
of  August  3. 1977.  or  to  mines 
subsequenUy  started  on  lands  which 
have  permits  approved  for  mining." 
NWF.  supra.  839  F.2d  694,  750.  The 
court  rules  that  the  operative  principle 
in  determining  whether  an  operation  is 
exempt  from  me  section  522(e) 
prohibitions  is  whether  it  had  been 
"lawfully  established"  before  the  land 
came  under  the  protection  of  section 
522(e). 

The  rule  being  proposed  today  would 
consider  an  operation  to  be  lawfully 
established  upon  issuance  of  a 
permanent  program  permit  for  lands  for 
which  the  permittee  has  prociued  the 
necessary  right  of  entry  under  30  CFR 
778.15.  This  approach  is  consistent  with 
30  CFR  774.13,  which  provides  that  the 
regulatory  authority  caimot  summarily 
revise  or  revoke  an  approved  permanent 
program  permit.  Therefore,  when  lands 
within  an  approved  permanent  program 
permit  come  under  the  protection  of 
section  522(e)  after  permit  issxiance.  the 
permittee  would  appear  to  have  the 
right  to  continue  to  operate  on  those 
lands  under  the  existing  operation 
exemption  unless  the  r^ulatory 
authority  orders  the  permittee  to  revise 
the  permit  to  remove  those  lands  from 
the  permit  area  in  accordance  with  the 
procedures  and  criteria  of  30  CFR 
774.13.  If  a  person  believes  that  a  permit 
has  been  improperly  issued  because  a 
protected  feature  came  into  existence 
prior  to  rather  than  after  permit 
approval,  he  or  she  has  the  option  of 
either  filing  a  timely  challenge  to 
approval  of  the  permit  appUcation  or 
submitting  a  complaint  to  the  regulatory 
authority.  If  the  permit  is  ultimately 
found  to  be  defective,  the  regulatory 
authority  must  require  that  Uie 
permittee  revise  the  permit  in 
accordance  with  30  CFR  774.13. 

With  respect  to  initial  program 
op«ations  (operations  subject  to 
Subchapter  B  of  30  CFR  Chapter  Vn) 
and  operations  conducted  prior  to  the 
effective  date  of  the  initial  regulatory 
program,  the  existing  operation 
exemption  includes  all  lands  disturbed 
by  the  operation  as  of  the  date  the  land 
came  under  the  protection  of  section 
522(e)  or  30  CFR  761.11(a).  However, 
except  for  one  operation  on  Indian 
lands,  OSM  and  the  States  have 
completed  the  repermitting  of  initial 
program  operations  in  accordance  with 
30  CFR  773.11  and  section  502(d)  of  the 


Act.  All  initial  program  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  lands  that  were  not 
repermitted  under  the  permanoit 
program  (and  thus  remain  subject  to  the 
initial  regulatory  program)  are  now 
abandoned,  reclaimed,  or  in  the  process 
of  reclamation.  Under  30  CFR  773.11(a), 
no  further  coal  removal  or  additional 
site  disturbance  for  purposes  of 
conducting  surface  coal  mining 
operations  is  permissible  unless  the 
person  first  obtains  a  permanent 
program  permit. 

l^e  existing  operation  exemption  is 
similar  to  a  nonconforming  use 
exemption  under  State  zoning  law  in 
that  the  right  to  use  the  site  for  a 
nonconforming  use  (in  this  case,  the 
right  to  conduct  siuface  coal  mining 
operations)  is  extinguished  when  the 
use  (in  this  case,  the  existing  operation) 
ceases.  Any  person  seeking  to  repermit 
the  site  of  an  abandoned  or  reclaimed 
initial  program  operation  must  comply 
with  the  prohibitions  and  restrictions  of 
30  CFR  761.11(a)  as  a  prerequisite  for 
obtaining  a  permanent  program  permit. 

Since  all  States  with  the  potential  for 
coal  production  in  the  foreseeable  futtire 
now  have  either  a  State  or  Federal 
regulatory  program  approved  under 
SMCRA,  there  will  be  no  new  surface 
coal  mining  operations  under  the  initial 
regulatory  program.  Therefore,  in  efiiact, 
both  the  existing  and  proposed  rules 
will  be  applied  only  to  operations  with 
permanent  program  permits. 

2.  Removal  of  Paragraph  (h) 

As  in  1991,  OSM  is  proposing  to 
remove  30  CFR  761.11(h),  which 
provides  that  no  coal  exploration  or 
surface  coal  mining  operations  would  be 
licensed  or  permitted  on  Federal  lands 
within  the  National  Park  System,  the 
National  Wildlife  Refuge  System,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System,  or 
National  Recreation  Areas  unless 
specifically  authorized  by  acts  of 
Congress.  OSM  promulgated  this 
provision  on  September  14, 1983  (48  FR 
41349),  in  response  to  numerous 
comments  from  persons  concerned  that 
mining  or  drilling  would  occur  in 
national  parks  and  other  areas  protected 
under  section  522(e)(1)  of  the  Act. 
Industry  subsequently  challenged  the 
rule  on  both  procedural  and  substantive 
grounds.  Upon  review,  the  court 
remanded  the  rule  to  the  Secretary 
because  it  found  that  he  had  failed  to 
provide  adequate  notice  and-  - 
opportunity  for  comment  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  In  its  opinion,  the  court  also  noted 
that  there  appeared  to  be  no  rational 


basis  for  distinguishing  between  Federal 
and  non-Federal  lands  in  this  context 
since  section  522(e)(1)  prohibits  sxuiace 
coal  mining  operations  on  any  lands 
within  the  statutorily  protected  areas. 
PSMRL  n.  Round  UI-VER,  22  ERC 1557. 
1565  (D.D.C.  1985). 

On  November  20. 1986,  OSM 
suspended  30  CFR  761.11(h)  to  comply 
with  the  court's  order  (51  FR  41952, 
41956).  As  a  result  of  the  suspension, 
neither  Federal  nor  private  l^ds  are 
subject  to  the  absolute  prohibitions 
found  in  30  CFR  761.11(h). 

On  September  22, 1988,  the 
Department  of  the  Interior  issued  a 
policy  statement  setting  forth  the 
actions  the  Department  would  take  to 
prevent  surface  coal  mining  operations 
in  section  522(e)(1)  areas.  IHiis  policy 
statemmt,  which  was  published  in  the 
Federal  Register  at  53  FR  52384  on 
December  27, 1988,  in  conjunction  with 
a  previous  proposed  rule  concerning 
VER,  remains  in  effect  even  though 
OSM  subsequently  withdrew  the 
proposed  rule  on  July  21, 1989.  The 
poUcy  statement  commits  the 
Department,  subject  to  appropriation,  to 
use  available  authorities  (including 
exchange,  negotiated  purchase  and 
condemnation)  to  seek  to  acquire 
mining  rights  within  the  areas  listed  in 
30  CFR  761.11(h)  whenever  a  person 
attempts  to  exercise  VER.  The  poUcy 
applies  to  all  lands  within  the 
boundaries  of  the  areas  listed  in  section 
522(e)(1),  not  just  to  Federal  lands. 

The  policy  statement  will  not,  and  is 
not  intended  to,  provide  protection 
equivalent  to  that  afforded  by  30  CFR 
761.11(h).  As  the  court  noted  in  its 
decision  remaining  paragraph  (h),  "an 
absolute  proscription  on  any  mining, 
permitting,  licensing  or  exploration 
within  the  522(e)(1)  protected  areas 
might  run  directly  contrary  to  the 
statute's  language  that  such 
proscriptions  are  subject  to  VER." 
PSMRL  n.  Round  UI-VER  at  1565. 

Accordingly,  OSM  believes  that  it 
would  be  inappropriate  to  repromidgate 
the  prohibitions  in  paragraph  (h).  The 
1988  policy  statement  expresses  the 
Secretary's  intent  to  acquire  privately 
held  coal  interests  in  areas  of  national 
significance  to  the  extent  financial  or 
other  resources  are  available  to  do  so. 
Any  further  commitment  would,  in 
most  cases,  exceed  the  Secretary's  legal 
authority  since  most  land  acquisition 
actions  are  subject  to  congressional 
authorization  and  appropriation. 

F.  Section  761.12:  Coordination  With 
Permitting  Process:  Waiver 
Requirements  and  Procedures 

OSM  is  proposing  (mly  minor 
revisions  and  editorial  changes  in 
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§  761.12.  These  revisioiu  include 
coirecting  references  to  §  761.11,  adding 
a  refraence  to  newly  proposed  $  761.13. 
combining  existing  paragraphs  (a)  and 
(b)(1)  and  revising  them  for  consistency 
with  §  761.11.  In  addition,  to  be 
consistent  with  changes  in  terminology 
adopted  as  part  of  the  permitting  rules 
promulgated  on  September  28, 1983  (48 
FR  44349),  OSM  is  proposing  to  replace 
the  olwolete  term  "complete 
application"  in  paragraph  (a)  with  its 
current  equivalent,  "administratively 
complete  application." 

OsM  also  IS  proposing  to  revise 
paragr^h  (a)  to  clarify  &at  its 
requirements  apply  to  applications  for 
incidental  and  other  boundary 
revisions.  Although  OSM  always  has 
interpreted  the  somewhat  ambiguous 
term  "application  for  a  surface  coal 
mining  operation  permit"  in  30  CFR 
761.12  as  includii^  applications  for  all 

rt  of  permit  bounduy  revisions,  this 
ge  will  remove  any  question  as  to 
its  meaning.  Removal  of  this  ambiguity 
should  enhance  adherence  to  the 
prohibiti(His  of  section  522(e)  and  30 
CFR  761.11(a). 

As  in  1991.  OSM  is  proposing  to 
revise  paragraph  (c)  to  specify  that 
requests  for  the  findings  required  prior 
to  the  approval  of  surface  coal  mining 
operations  on  Federal  lands  in  national 
forests  may  be  submitted  in  advance  of. 
and  separate  from,  the  permit 
application.  OSM's  experience  in  the  18 
years  since  the  enactment  of  SMCRA 
has  shown  that  evaluation  of  the  entire 
permit  application  is  not  essential  to 
preparation  of  the  requested  findings. 
However,  in  response  to  a  concern 
raised  by  the  U.S.  Environmoital 
Protection  Agency  about  the  1991 
proposal's  complete  lack  of  information 
requirements  for  such  requests,  OSM  is 
proposing  to  specify  that  the  requester 
remains  responsible  for  si^mitting 
sufficiently  ccnnpr^ensive  infnmation 
about  the  nature  and  location  of  the 
proposed  operation  to  enable  OSM  and 
other  responsible  parties  to  properly 
evaluate  the  request  and  prepare 
adequately  documented  findings. 

In  1991,  OSM  proposed  to  add  a  new 
paragraph  (a)(1)  to  30  CFR  761.12  to 
establish  infnmation  requirements  for 
requests  for  VER  determinations. 
HowevOT,  section  761 . 1 2  pertains  to 
permitting  requirements  and 
procediues.  Because  the  rules  being 

atosdd  today  (like  the  preambles  to 
the  1983  final  rule  and  the  1991 
proposed  rule)  state  that  requests  for 
VER  determinations  may  be  submitted 
and  processed  in  advance  of  preparation 
and  submission  of  a  permit  application, 
OSM  is  now  proposing  to  place  these 
information  requirements  in  a  new 


§  761.13,  tdiich  addresses  only  the 
submission  and  processing  of  requests 
for  VER  determinations.  For  the  same 
reason,  OSM  also  is  pnmosing  to  move 
existing  30  CFR  761.12(h),  the  VER 
determination  appeal  provisions 
proposed  as  30  CFR  761.12(i)  in  1991, 
and  the  sentence  in  existing  30  CFR 
761.12(b)(2)  that  pertains  to  notification 
of  the  National  Park  Service  and  the 
U.S.  Fish  and  Wildlife  Service  to  the 
iiew  section. 

G.  Section  761.13:  Submission  and 
Processing  of  Requests  for  Valid  Existing 
Bights  D^rminations 

This  proposed  new  section  consists  of 
submission  and  documentation 
requirements  for  requests  for  VER 
determinations:  notice,  comment,  public 
participation,  and  decision 
requirements  for  the  processing  of 
requests  for  VER  determinations;  and 
provisions  for  administrative  and 
judicial  review  of  decisions  on  requests 
for  VER  determinations.  Major  portions 
of  this  section  previously  appeared  in, 
or  woe  propoaad  in  1991  fat  addition 
to,  30  CFR  761.12.  Other  portions  were 
added  in  response  to  comments 
received  on  the  1991  proposed  rule  at 
to  provide  consistency  with  rule 
changes  in  otiier  parts  of  30  CFR 
Chapter  Vn. 

These  requirements  are  intended  to 
provide  the  prooediual  framework 
necessary  to  ensure  that  the  prohibitions 
of  section  522(e)  are  fiilly  and  properly 
implemented  in  the  manner  intended  by 
Congress.  They  also  should  ensure  that 
all  afiiacted  persons  receive  equitable 
treatment  and  have  adeqiiate  notice  and 
opportxmity  to  participate  in  the 
decisionmaking  process. 

1.  Paragraph  (a):  Which  Agency  Will 
Process  a  Request  for  a  VER 
Determination? 

Proposed  30  CFR  761.13(a)  provides 
that  OSM  will  make  all  VER 
determinations  for  Federal  lands  within 
the  boundaries  of  the  areas  listed  in  30 
CFR  761.11(a)  (1)  and  (2),  which 
correspond  to  the  areas  listed  in 
paragraphs  (e)(1)  and  (e)(2)  of  section 
522  of  SMCRA.  VER  determinations  for 
all  other  lands,  including  non-Federal 
lands  within  the  boundaries  of  the  areas 
listed  in  30  CFR  761.11(a)(1),  would  be 
the  responsibility  of  the  regulatwy 
authority. 

These  provisions  are  consistent  with 
the  exiting  and  proposed  Federal  lands 
regulations  at  30  CFR  740.4(a)(4)  and 
745.13(o),  which  are  discussed  in  Part 
in.A.  of  ^s  preamble. 

Consistent  with  the  proposed  changes 
to  740.11(g).  the  proposed  rule  also 
specifies  that  the  definition  of  VER  in  30 


CFR  761.5  applies  to  all  VER 
-  determinations  for  lands  protected 
under  30  CFR  761.11.(a)(l)  or  (2). 
including  non-Federal  Umds  within  the 
boundaries  of  the  areas  listed  in  30  CFR 
761.11(a)(1),  regardless  of  whether  OSM 
or  the  State  is  responsible  far  making 
the  determination.  Fw  all  other  lands, 
both  OSM  and  State  regulatory 
authorities  must  use  the  definition  of 
VER  in  the  appropriate  approved 
regulatory  program. 

2.  Paragraph  (b):  What  Information  Must 
a  Request  for  a  VER  Detnmination 
Include? 

Paragraph  (b)  of  proposed  30  CFR 
761.13  contains  submission  and  content 
requirements  for  requests  for  VER 
determinations.  These  requirements  are 
primarily  derived  from  provisions 
proposed  as  30  CFR  761.12(a)(1)  on  July 
18, 1991,  which,  in  turn,  are  similar  to 
guidelines  set  forth  in  the  preamble  to 
the  1983  definition  of  VER  See  48  FR 
41314.  September  14, 1983.  However, 
because  the  proposed  VER  definition  no 
longer  contains  an  explicit  takings 
standard,  the  proposed  rule  does  not 
include  items  pertinent  only  to  that 
standard.  Other  modifications  are 
intended  to  improve  clarity,  provide 
additional  specificity,  and  msure  that 
the  rule  includes  requirements  pertinent 
to  each  standard  in  the  definiticm  of 
VER 

In  keeping  with  the  intent  expressed 
in  the  preambles  to  the  1983  final  rule 
(see  48  FR  41322,  September  14. 1983) 
and  the  1991  proposed  rule  (see  56  FR 
33161,  July  18. 1991),  proposed 
paragraph  (b)  expressly  states  that  a 
request  for  a  VER  determination  may  be 
submitted  and  decided  in  advance  of 
preparation  and  submission  of  a  permit 
application.  Surfece  coal  mining 
operations  may  not  always  be 
technically  feasible,  legally  permissible, 
or  economically  viable  in  the  absence  of 
VER  Therefore,  a  requiremoit  that 
requests  for  VER  determinaticms  be 
accompanied  by  a  permit  application 
may  be  imreasonably  burdensome  in 
that  it  could  result  in  significant  permit 
application  preparation  expenditures 
that  would  be  futile  if  the  agency 
ultimately  determines  that  the  requester 
does  not  have  VER  and  consequently  is 
ineligible  to  receive  a  permit.  This  is 
especially  true  of  Federal  lands  within 
the  boundaries  of  the  areas  specified  in 
30  CFR  761.11(a)(1)  and  (2),  for  which 
OSM  has  sole  authority  to  process 
requests  for  VER  determinations  even 
when  it  is  not  the  regulatory  authority 
responsible  for  reviewing  permit 
applications. 

Nothing  in  the  foregoing  discussion 
should  be  interpreted  as  meaning  that 


4850 


Federal  Regiatw  /  Vol.  62.  No.  21  /  Friday.  January  31,  1997  /  Proposed  Rules 


States  may  not  require  that  requests  for 
VER  deteminations  be  accompanied  by 
a  pwmit  application.  Sections  503  and 
505  of  SMCRA  afford  States 
ctmsiderable  discretionary  authority  to 
adopt  requirements  that  either  have  no 
Federal  counterparts  or  are  more 
stringmt  than  their  Federal  counterparts 
in  achieving  the  requirements  and 
purposes  of  the  Act.  Furthermore,  OSM 
also  reserves  the  right  to  require 
submission  of  a  permit  application  if 
information  in  the  application  is  needed 
or  useful  in  evaluating  the  request  for  a 
VER  determination. 

The  intent  of  the  provision  for 
advance  VER  determinations  is  to  allow 
VER  questions  to  be  fully  settled  in 
advance  of  permit  application 
preparation  and  review.  Therefore,  OSM 
anticipates  that  advance  VER 
determinations  would  be  subject  to  de 
novo  review  during  the  permit 
application  review  process  only  under 
exceptional  circumstances.  Because  the 
proposed  rule  establishes  notice, 
comment,  and  public  participation 
leqirements  for  the  submission  and 
processing  of  requests  for  VER 
determinations,  the  lack  of  opportunity 
for  de  novo  review  of  VER 
determinations  when  such 
determinations  are  part  of  a  subsequent 
permit  application  would  not  abridge 
violate  the  rights  of  citizens  to 
participate  in  the  permitting  process. 

Circumstances  mat  might  justify 
reconsideration  of  an  advance  VER. 
determination  include,  but  are  not 
limited  to,  a  material  misrepresentation 
of  fiscts,  discovery  of  new  information 
that  significanUy  alters  the  basis  of  the 
VER  (tetermination,  or  a  substantial 
change  in  the  nature  of  the  intended 
operation  (e.g.,  a  switch  from 
underground  mining  methods  to  surface 
mining  techniques).  If  these 
circumstances  arise  after  permit 
issuance,  the  regulatory  authtuity 
should,  based  upon  written  findings  and 
subject  to  administrative  and  judicial 
review,  order  that  the  permit  be  revised 
to  correct  any  deficiencies.  See  30  CFR 
774.11  (b)  and  (c).  However,  a  SUte 
regulatory  authority  may  not  reconsider 
or  overturn  a  VER  determination  made 
by  OSM. 

Because  most  of  the  VER  standards  for 
roads  do  not  include  the  property  rights 
component  of  paragraph  (a)  of  the 
definition  of  VER  in  §  761.5.  proposed 
30  CFR  761.13(b)(1)  estabUshes  special, 
more  limited  informatimi  requirements 
for  requests  for  VER  determinations  for 
coal  mine  roads.  Spedfioally.  if  the 
request  is  based  on  one  of  the  standards 
in  paragraphs  (b)(1)  tiuough  (b)(3)  of  the 
definition  of  VER  in  §  761.5,  the 
requester  would  have  to  submit 


satisfactory  documentation  that  (1)  the 
road  was  in  existence  on  the  date  the 
land  upon  which  it  is  located  came 
under  the  protection  of  §  761.11,  (2)  a 
right  of  way  or  easement  for  the  road 
was  properly  recorded  as  of  the  date  the 
land  oune  under  the  protection  of 
S  761.11,  or  (3)  the  regulatory  authority 
had  issued  a  permit  for  the  access  or 
haul  road  on  the  land  in  question  as  of 
the  date  the  land  came  under  the 
protection  of  §  761.11(a).  If  the  request 
is  based  on  the  standard  in  paragraph 
(b)(4)  of  the  definition  of  VER  in  §  761.5. 
the  requester  would  have  to  comply 
with  all  other  applicable  information 
requirements  since  paragraph  (b)(4) 
merely  incorporates  the  standards  of 
paragraph  (a)  of  the  definition. 

All  other  requests  for  VER 
determinations  would  have  to  include 
the  information  set  forth  in  paragraphs 
(b)(2)  (i)  through  (vi)  of  proposed  30 
CFR  761.13  to  demonstrate  compliance 
with  the  property  rights  component  of 
paragraph  (a)  of  the  definition  of  VER  in 
§  761.5.  Specifically,  these  paragraphs 
would  require  a  legal  description  of  the 
land;  complete  documentation  of  the 
character  and  extent  of  the  requester's 
current  interests  in  the  surface  and 
mineral  estates  in  question;  a  chain  of 
title  and  discussion  of  any  title 
instrument  provisions  concerning 
mining  or  mining-related  surface 
disturbances  or  facilities:  a  description 
of  the  natiue  and  ownerahip  of  all 
property  rights  for  the  surface  or 
mineral  estates  in  question  as  of  the  date 
the  land  came  under  the  protection  of 
§  761.11;  and  a  description  of  the  type 
and  extent  of  surface  coal  mining 
operations  planned,  including  the 
intended  method  of  mining  and  any 
mining-related  siuface  facilities,  and  an 
explanation  of  how  the  planned 
operations  are  consistent  with  State 
property  law.  If  the  coal  interests  have 
oeen  severed  from  other  property 
interests  and  the  siuface  estate  is  held 
by  a  Federal  agency,  paragraph  (b)(2)(v) 
would  require  submission  of  a  title 
opinion  or  other  official  statement  from 
the  Federal  agency  confirming  that  the 
requester  has  a  property  right  to  conduct 
the  type  of  surface  coal  mining 
operations  intended.  This  requirement 
is  intended  to  ensure  that  the  record  is 
adequate  to  determine  whether  a 
property  rights  dispute  exists. 

Proposed  30  CFR  761.13(b)(2)(vii) 
provides  that,  if  the  request  is  biased  on 
the  needed  for  and  adjacent  standard  set 
forth  in  paragraph  (aH2)  of  the 
definition  of  VER  in  30  CFR  761.5,  the 
requester  must  explain  why  and  how 
the  coal  is  needed  for  the  operation.  As 
several  commentera  noted  in  response 
to  the  lack  of  a  similar  provision  in  the 


1991  proposal,  the  agency  will  need  this 
information  to  make  an  informed 
decision  on  the  request. 
Proposed  30  CFR  761.13(b)(2)(viii) 
.  provides  that,  if  the  request  is  based  on 
the  good  foith/all  permits  standard  set 
forth  in  paragraph  (a)(1)  of  the 
definition  of  VER  in  30  CFR  761.5,  the 
person  making  the  request  must  submit 
the  application  dates  and  identification 
numbere  and,  if  applicable,  approval 
and  issuance  dates  and  identification 
numbere  for  any  Ucenses,  permits,  or 
authorizations  for  surface  coal  mining 
operations  on  the  land  in  question  if 
such  licenses,  permits,  or  authorizations 
are  or  were  held  or  applied  for  by  the 
requester  or  predecessor  in  interest  as  of 
the  date  the  land  in  question  came 
under  the  protection  of  30  CFR  761.11. 
Examples  of  relevant  permits  include 
State  or  Federal  surface  or  undergroimd 
coal  mining  permits.  National  Pollutant 
Discharge  Elimination  System  permits. 
State  air  pollution  control  permits,  and 
U.S.  Forest  Service  special  use  permits, 
and  (for  some  types  of  facilities  such  as 
coal  preparation  plants  and  ventilation 
housing  for  underground  mines) 
building  permits  and  zoning  approvals. 
The  agency  will  need  this  information 
to  make  an  informed  decision  on  the 
request 

3.  Paragraph  (c):  How  May  the  Public 
Participate  in  the  VER  Determination 
Process? 

Because  section  102(i)  of  SMCRA 
provides  that  one  of  the  purposes  of  the 
Act  is  to  assure  that  appropriate 
procedures  are  provided  for  public 
participation  in  the  development  and 
enforcement  of  State  and  Federal 
regulatory  programs,  OSM  is  proposing 
to  include  notice  and  comment 
requirements  and  provisions  for  public 
participation  in  the  VER  determination 
process,  as  suggested  by  several 
commenters  on  the  1991  proposal.  The 
special  protection  Congress  provided  for 
the  lands  listed  in  section  522(e)  also 
lends  support  to  public  participation  in 
the  VER  determination  process. 

With  minor  modifications,  the  notice 
and  comment  requirements  set  forth  in 
proposed  30  CFR  761.13(c)  parallel 
those  currently  in  use  by  OSM  for  VER 
determinations  as  a  matter  of  policy. 
They  also  resemble  the  notice  and 
comment  requirements  for  applications 
for  coal  exploration  permits  imder  30 
CFR  772.12.  which  have  been  tailored  to 
minimize  resource  demands  on  affected 
parties  while  maintaining  consistency 
with  the  statutory  provisions 
encouraging  public  participation. 

Under  the  proposed  rule,  an  agency 
receiving  a  request  for  a  VER 
determination  must  publish  a  notice  in 
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a  newspaper  of  generd  circulation  in 
the  county  in  which  the  land  is  located 
inviting  comment  on  whether  the 
request  should  be  approved.  Because  of 
the  national  significance  of  the  areas 
listed  in  30  CFR  761.11(a)  (1)  and  (2). 
this  notice  also  must  appear  in  the 
Federal  Regi^er  if  the  request  involves 
Federal  lands  within  the  boundaries  of 
those  areas.  (Under  proposed  30  CFR 
761.13(a)(2).  OSM  would  have  sole 
responsibility  for  making  VER 
determinations  on  those  lands.  Hence, 
the  Federal  Register  publication 
requirement  would  not  place  any  added 
burden  on  State  regulatory  authorities.) 
The  notice  must  identify  the  applicable 
VER  standard,  the  location  of  die  land 
involved,  the  name  and  address  of  the 
agency  office  to  which  comments 
should  be  addressed,  and  the  closing 
date  of  the  comment  period,  which  must 
be  a  sufficient  amount  of  time  after  the 
date  of  publication  so  as  to  afford 
intnested  persons  a  reasonable 
opportimity  to  prepare  and  submit 
comments.  It  also  must  describe  the 
property  rights  claimed,  the  basis  for  the 
clajjn,  the  type  of  surface  coal  mining 
operations  planned,  and  the  procedures 
the  agency  will  follow  in  processing  the 

Test, 
the  land  in  question  involves 
severed  estates  or  divided  interests,  the 
proposed  rule  provides  that  the  agency 
must  make  a  reasonable  effort  to  locate 
all  owners  of  interest,  both  surface  and 
mineral,  and  provide  them  with  a  copy 
of  the  notice.  In  addition,  such 
notification  must  be  provided  to  the 
owner  of  the  structure  or  feature  causing 
the  lands  to  come  imder  the  protection 
of  30  CFR  761.11(a).  These  proposed 
requirements  are  intended  to  provide 
full  protection  for  the  listed  hmds 
consistent  with  section  102(b)  of 
SMCRA,  which  states,  that  one  of  the 
Act's  purposes  is  to  "assure  that  the 
rights  of  surface  landowners  and  other 
persons  with  a  legal  interest  in  the  land 
or  appurtenances  thereto  are  fully 
protected  from  (surface  coal  mining] 
operations." 

Finally,  in  paragraph  (c)(3),  OSM  is 
proposing  to  provide  that,  whenever  a 
request  for  a  VER  determination 
pertains  to  land  within  the  boundaries 
of  an  area  under  the  protection  of  30 
CFR  761.11(a)(1)  and  section  522(e)(1), 
the  agmcy  responsible  for  processing 
the  request  must  notify  the  agency  with 
jiuisdiction  over  the  protected  land  and 
allow  that  agency  30  days  from  receipt 
of  the  notification  to  respond.  Upon 
request,  the  agency  responsible  for  the 
V^  determination  must  grant  the 
agency  with  jurisdiction  over  the 
protected  area  an  additional  30  days  to 
review  and  comment  upon  the  request.  - 


After  that  time,  the  ag«icy  responsible 
for  the  VER  determination  would  have 
the  right  to  make  the  determination  in 
accordance  with  proposed  30  CFR 
761.13(d). 

A  similar  requirement  currently  . 
appears  in  30  CFR  7ei.l2(b)(2),  where  it 
applies  only  to  lands  within  the 
jiuisdiction  of  the  National  Park  Service 
or  the  U.S.  Fish  and  Wildlife  Service. 
OSM  is  proposing  to  extend  the 
consultation  requirement  to  all  lands 
protected  under  30  CFR  761.11(a)(1)  and 
section  522(e)(1)  because  there  does  not 
appear  to  be  a  rational  basis  for  limiting 
it  to  lands  under  the  jurisdiction  of  the 
two  agencies  identified  in  the  current 
rule. 

4.  Paragraph  (d):  How  Will  a  Decision 
Be  Made? 

Paragraph  (d)  of  proposed  30  CFR 
761.13  specifies  requirements  pertinent 
to  the  decisionmaking  process  for 
requests  for  VER  determinations.  OSM 
originally  proposed  a  version  of  this 
paragraph  as  part  of  30  CFR  761.12(h) 
on  July  18, 1991  (56  FR  33162,  33165). 
The  rule  being  proposed  today  includes 
additional  language  in  response  to 
conunenters'  concerns  regarding  public 
participation  issues  and  property  rights 
disputes. 

Specifically,  the  proposed  rule 
provides  that  the  agency  responsible  for 
making  the  VER  determination  must 
review  the  materials  submitted  with  the 
request,  the  information  received  during 
the  comment  period,  and  any  other 
relevant  available  information  to 
determine  whether  the  record  is 
adequate  to  support  a  decision  in  favor 
of  the  requester.  If  not,  the  agency  must 
notify  the  requester  in  writing, 
explaining  the  inadequacy  of  the  record 
and  requesting  submittal,  within  a 
reasonable  time,  of  any  additional 
information  the  agency  deems  necessary 
to  remedy  the  inadequacy.  Upon  receipt 
of  the  requested  information  or  other 
explanation,  the  agency  must  determine 
whether  the  requester  has  demonstrated 
VER  for  the  land  in  question. 

In  keeping  with  the  intent  of  Congress 
in  enacthog  the  prohibitions  of  section 
522(e),  the  agency  processing  requests 
for  VER  determinations  has  an 
obligation  to  critically  analyze  such 
requests  to  ensiu^  that  section  522(e)  is 
fully  implemented  and  that  new  surfooe 
coal  mining  operations  in  these  areas 
are  pn^bited  except  to  the  extent  that 
they  qualify  for  one  of  the  statutorily 
authorized  waivers  or  exemptions.  The 
proposed  rules  establish  the  procedural 
requirements  and  decision  criteria 
needed  to  meet  this  obligation. 

As  currenUy  proposed,  30  CFR 
761.13(d)(2)  includes  a  provision 


requiring  deferral  of  a  decision  on  a 
request  for  a  VER  determination  if  the 
underlying  property  rights  are  in 
dispute.  llie-defiBrral  would  remain  in 
effect  until  the  parties  resolve  the 
dispute  in  the  proper  venue,  which  is 
normally  the  State  courts.  To  do 
otherwise  would  constitute  de  facto 
adjudication  of  the  property  rights 
dispute  in  favor  of  one  of  the  parties,  a 
result  that  would  violate  the  prohibition 
on  such  adjudication  in  section 
S10(b)(6)(C)  of  SMCRA.  In  addition, 
deferral  of  a  decision  in  situations 
involving  property  rights  disputes  is 
consistent  with  section  102(b)  of 
SMCRA,  which  states  that  one  of  the 
Act's  purposes  is  to  "assure  that  the 
rights  of  surface  landowners  and  other 
persons  with  a  legal  interest  in  the  land 
or  appurtenances  thereto  are  fully 
protected  from  (surface  coal  mining] 
operations." 

OSM  does  not  interpret  section 
510(b)(6)(C)  of  SMCRA  as  requiring 
deferral  of  a  decision  if  there  is  Only  a 
mere  allegation  of  a  property  rights 
dispute.  For  example,  if  the  parties  to 
the  alleged  dispute  are  not  diligently 
pursuing  resolution  of  the  disagreement 
in  the  proper  venue,  then,  depending  on 
the  fac^  of  the  case,  the  agency 
processing  the  request  for  a  VER 
determination  might  reasonably 
conclude  that  the  lack  of  any  serious 
attempt  to  resolve  the  dispute  means 
that  no  bona  fide  dispute  exists  and, 
therefore,  that  no  deferral  is  necessary. 

Finally,  proposed  30  CFR  761.13(d)(3) 
specifies  that  the  decision  document 
must  (1)  explain  how  the  requester  has 
or  has  not  satisfied  all  applicable 
elements  of  the  definition  of  VER  (2)  set 
forth  the  relevant  findings  of  fact  and 
conclusions,  and  (3)  specify  the  reasons 
for  the  conclusions.  Under  the  proposed 
rule,  the  agency  must  provide  a  copy  of 
the  decision  to  the  requester  and  the 
owner  of  (or  agency  with  jiuisdiction 
over)  the  area  or  feature  that  caused  the 
land  to  come  under  the  protection  of  30 
CFR  761.11(a).  The  agency  would  also 
have  to  publish  notice  of  the  decision  in 
a  newspaper  of  general  circulation  in 
the  county  in  which  the  land  is  located. 
Whm  Federal  lands  within  the  areas 
listed  in  30  CFR  761.11(a)  (1)  or  (2)  are 
involved.  OSM  would  publish  notice  of 
the  decision  in  the  Fetovl  Register. 

These  requirements  are  similar  to  the 
procedures  OSM  has  followed  in  the 
past  to  ensure  adequate  notice  and 
public  participation  in  VER 
determinations.  OSM's' experience 
indicates  that  the  requirements  are  not 
unduly  biutlensome  and  should  afford 
adequate  notice  and  opportunity  for 
adversely  affected  parties  to  appeal  the 
decision.  Federal  Register  pubUcation 
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of  decisions  on  requests  for  VER 
determinations  affecting  Federal  lands 
within  the  boundaries  of  the  areas  listed 
in  30  CFR  761.11(a)  (1)  and  (2)  is 
appropriate  because  these  lands  are  of 
national  significance.  Under  proposed 
30  CFK  761.13(d)(3)(ii),  the  Federal 
Register  publication  requirement  would 
apply  only  to  OSM  and  only  to  Federal 
lands. 

5.  Paragraph  (e):  How  May  a 
Detennination  Be  Appealed? 

Paragraph  (e)  provides  that  VER 
determinations  are  subject  to 
administrative  and  judicial  review 
under  30  CFR  775.11  and  775.13.  which 
contain  administrative  and  judicial 
review  requirements  for  permitting 
decisions.  With  respect  taVER 
determinations,  this  provisicm  is 
substantively  identical  to  both  existing 
30  CFR  761.12(h)  and  30  CFR  761.12(i) 
as  proposed  in  1991. 

H.  Section  772.12:  Requirements  for 
Coal  Exploration  on  Lands  Unsuitable 
for  Surface  Coal  Mining 

As  promulgated  on  September  8, 
1983,  the  regulations  at  30  CFR  Part  772 
governing  coal  exploration  require  that 
a  person  who  intends  to  conduct  any 

rof  coal  exploration  in  areas 
gnated  as  unsuitable  for  surface  coal 
mining  operations  in  30  CFR  761.11(a) 
and  section  522(e)  of  SMCRA  first 
obtain  a  permit  in  accordance  with  30 
CFR  772.12.  However,  the  1983 
regulations  did  not  require  a  VER 
demonstration  either  as  a  mandatory 
component  of  the  permit  application  or 
as  a  prerequisite  for  permit  approval  or 
issuance.  On  June  22, 1988  (53  FR 
23532).  OSM  proposed  to  adopt  a  rule 
that  would  have  done  so,  but  the  final 
rule  promulgated  on  December  29. 1988 
(53  FR  52942)  did  not  include  this 
provision.  Instead,  the  preamble  to  that 
rule  stated  that  OSM  would  reconsider 
the  issue  of  VER  requirements  for  coal 
exploration  after  promulgation  of  a  new 
definition  of  VER  (53  FR  52945). 

The  National  Wildlife  Federation  and 
other  groups  challenged  OSM's  failure 
to  adopt  the  proposed  rule.  Upon 
judicial  review,  the  U.S.  District  Court 
for  the  District  of  Colimibia  held  that 
OSM  had  failed  to  articulate  a  proper 
rationale  for  not  adopting  the  proposed 
rule.  Nat'l  Wildlife  Fed'n  versus  Lujan, 
Nos.  89-0504, 89-1221  and  89-1614, 
slip  op.  at  25-33  (D.D.C.  September  5, 
1990).  In  response,  on  July  18, 1991  (56 
FR  33152).  OSM  propcksed  to  add 
paragraph  (b)(5)  to  30  CFR  772.14  to 
require  a  VER  demonstration  as  a 
prerequisite  for  approval  of  coal 
exploration  activities  in  which  coal  is  to 
be  removed  for  sale  or  commercial  use. 


After  considering  the  comments 
received.  OSM  is  withdrawing  this 
proposed  change  and  is  instead 
proposing  to  add  a  new  paragraph 
(b)(14)  to  30  CFR  772.12,  the  section 
containing  permitting  requirements  for 
exploration  that  will  remove  more  than 
250  tons  of  coal  or  that  will  occtir  on 
lands  designated  as  unsuitable  for 
siuface  coal  mining  operations.  Under 
the  proposed  rule,  a  person  planning  to 
conduct  exploration  on  lands  listed  in 
section  522(e)  and  30  CFR  761.11(a) 
would  have  to  submit  an  application 
that  includes  a  demonstration  that  (1) 
the  exploration  activities  will  not 
substantially  disturb  the  protected 
lands.  (2)  the  owner  of  the  coal 
possesses  VER,  (3)  the  exploration  is 
needed  for  mineral  valuation  purposes 
or  is  authorized  by  judicial  order,  or  (4) 
the  applicant  hasT)btained  a  waiver  or 
exception  in  accordance  with  30  CFR 
761.12  (c)  through  (f). 

Similarly,  OSM  is  proposing  to  add  a 
new  paragraph  (d)(2)(iv)  to  30  CFR 
772.12  to  provide  that  the  regulatory 
authority  may  not  approve  an 
application  for  exploration  unless  it  first 
finds  that  the  exploration  activities 
described  in  the  application  will  not 
substantially  disturb  any  lands  listed  in 
30  CFR  761.11(a).  Alternatively,  the 
regulatory  authority  may  find  that  the 
applicant  has  (1)  demonstrated  VER  in 
accordance  with  30  CFR  761.13,  (2) 
obtained  one  of  the  waivers  or 
exceptions  authorized  under  30  CFR 
761.11(a)  (2)  through  (5)  in  accordance 
with  30  CFR  761.12  (c)  through  (f),  or 
(3)  demonstrated  that  the  exploration  is 
needed  for  mineral  valuation  purposes 
or  authorized  by  judicial  order. 

OSM  recognizes  that  nothing  in 
SMCRA  prohibits  coal  exploration  on 
lands  designed  as  unsuitable  for  mining. 
The  rule  changes  being  proposed  today 
do  not  ban  exploration  on  any  lands. 
Instead,  they  merely  restrict  the 
methods  that  may  be  used  to  conduct 
exploration  on  lands  protected  under 
section  522(e)  of  the  Act  or  the  potential 
impact  of  exploration  on  those  lands. 

Section  512(a)  of  the  Act  provides 
broad  authority  for  the  promulgation  of 
regulations  governing  coal  exploration, 
and  section  201(c)(2)  authorizes  the 
Secretary  to  "promulgate  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  purposes  and  provisions  of  this 
Act."  As  discussed  below,  the  rules 
being  proposed  today  will  further  the 
purposes  of  section  522(e)  of  the  Act. 

Coal  exploration  involving  substantial 
disturbance  can  result  in  environmental 
impacts  similar  in  both  nature  and 
extent  to  those  resulting  fit>m  surface 
coal  mining  opwations.  The  legislative 
history  of  sectiim  522(e)  of  the  Act 


indicates  that  Congress'  purpose  in 
enacting  that  section  was  to  prevent 
new  surface  coal  mining  operations  in 
the  areas  listed  therein,  either  to  protect 
human  health,  safety,  and  general 
welfare  or  because  the  environmental 
values  and  other  features  associated 
with  these  areas  are  generally 
incompatible  with  s^ace  coal  mining 
operations  and  their  impacts.  See  S. 
Rep.  No.  128. 95th  Cong.,  1st  Sess.  94 
(1977).  In  this  context,  allowing  coal 
exploration  that  would  result  in  similar 
impacts  appeara  generally  incompatible 
with  congressional  intent  in  the  absence 
of  VER  or  a  waiver  or  exception 
authorized  under  section  522(e). 

OSM  recognizes  that  there  may  be 
circumstances  in  which  exploration 
activities  causing  such  impacts  are 
unavoidabla  Specifically,  coal 
exploration  involving  substantial 
disturbance  (road  construction  to 
provide  access  for  a  drill  rig,  for 
example)  may  sometimes  be  necessary 
for  mineral  valuation  purposes  or  to 
comply  with  a  judicial  order  even  when 
there  is  no  possibility  of  obtaining 
approval  to  conduct  surface  coal  mining 
operations.  Accordingly,  the  proposed 
rules  authorize  approval  of  a  coal 
exploration  permit  under  these 
circumstances.  However,  all  exploration 
activities  must  be  planned  and 
conducted  in  accordance  with  the 
requirements  and  performance 
standards  of  30  CFR  Parts  772  and  815, 
which  are  designed  to  minimize  adverse 
environmental  effiects. 

Under  proposed  30  CFR 
772.12(b)(14)(il),  the  VER  detennination 
requirements  and  procedures  of  30  CFR 
761.13(a)  through  (d)  would  apply  to 
requests  for  VER  determinations  sought 
in  connection  with  coal  exploration.  All 
determinations  would  be  subject  to 
administrative  and  judicial  review  in 
accordance  with  30  CFR  761.13(e).  The 
proposed  prohibition  of  certain  types  of 
coal  exploration  in  the  absence  of  VER 
is  intended  to  restrict  the  number  of 
situations  in  which  exploration  could 
cause  impacts  similar  to  those  that 
would  result  from  surface  coal  mining 
operations.  Specifically,  it  attempts  to 
limit  such  exploration  to  those  lands  for 
which  a  person  has  the  right  to  conduct 
surface  coal  mining  operations. 
Therefore.  OSM  does  not  propose  to 
define  VER  in  a  different  fashion  or 
diffisrentiate  procedurally  between  VER 
detenninations  sought  in  connection 
with  plans  to  conduct  surface  coal 
mining  operations  and  those  sought  in 
connection  with  plans  to  conduct  coal 
exploration,  regardless  of  the  purpose  of 
the  exploration  or  type  of  mining 
operations  contemplated. 
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A  VER  detennination  obtained  in 
connection  with  an  application  for  a 
coal  e3q>loration  pennit  would  remain 
valid  for  any  subsequent  application 
seeking  approval  of  a  pennit  for  surface  - 
coal  mining  operations,  provided  the 
type  of  sumce  coal  mining  operations 
proposed  in  the  application  is 
consistent  with  the  type  of  operations 
contemplated  by  the  VER 
determination. 

OSM  acknowledges  that  exploration 
may  sometimes  be  necessary  to 
determine  the  feasibility  of  using 
imderground  mining  methods  to  remove 
the  coal  imderlying  section  522(e)  areas. 
Under  current  OSM  policy,  only  surface 
CacUities  associated  with  undo^imd 
operations  are  subject  to  the 
prohibitions  (rf  section  S22(e).  If  no 
surface  facilities  are  to  be  located  on  the 
lands  protected  by  section  522(e).  a  VER 
determination  is  not  a  prerequisite  for 
approval  of  a  pennit  for  an  underground 
mine.  For  the  reasons  set  forth  above, 
the  proposed  rule  would  nevertheless 
require  a  VER  determination  as  a 
prerequisite  for  approval  of  ajqiloraticm 
in  advance  of  sucn  a  mine  if  the 
exploration  would  involve  substantial 
disturbance  of  the  protected  lands.  This 
requirement  would  apply  regardless  of 
whether  the  person  proposii^  the 
exploration  plaimed  to  construct  any 
siirfiace  fadUties  on  the  protected  lands. 
To  protect  the  values  for  which 
Congress  designated  certain  lands  as  off- 
limits  to  surface  coal  mining  operations, 
the  guiding  principle  in  determining 
whether  a  VER  determination  is  needed 
for  exploration  should  be  the  nature  of 
the  impacts  of  exploration  on  the 
protected  lands,  not  the  type  of  mining 
operation  ultimately  planned. 
Furthermore,  OSM  believes  that,  in 
most  cases,  the  necessary  exploration 
activities  can  be  conducted  either  on 
adjacent  lands  or  by  using  methods 
(such  as  core  drilling  from  existing 
roads  and  pathways)  that  do  not  rrault 
in  substantial  disturbance  of  the  land 
surface. 

OSM  also  is  considering  revising  30 
CFR  Part  772  (or  possibly  Part  761  or 
both)  to  include  a  provision  similar  to 
30  CFR  762.14.  wmch  provides  that  the 
regulatory  authority  has  an  obligation  to 
use  the  exploration  permit  application 
review  and  approval  process  to  ensure 
that  exploration  activities  will  not 
interfere  with  any  of  the  values  for 
which  the  area  has  been  designated 
imsuitable  for  surface  coal  mining 
operaticms.  (Section  762.14  applies  only 
to  lands  designated  unsuitable  for 
surface  coal  mining  operations  pursuant 
to  the  petition  process  set  forth  in  30 
CFR  Part  762  and  section  522(a)  of  the 
Act)  OSM  seeks  comment  on  whether 


this  provision  should  be  adopted  either 
in  addition  to  or  in  place  of  the 
proposed  revisi(ms  to  30  CFR  772.12  set 
forth  in  this  rulemaking.  As  currently 
proposed,  the  rules  would  not  place 
these  restrictions  on  exploration  if  the 
regulatory  authority  determines  that  a 
person  has  VER  or  qualifies  for  one  of 
the  other  exemptions  in  30  CFR 
772.12(b)(14). 

Finally,  as  a  housekeeping  measure. 
OSM  is  proposing  to  revise  30  CFR 
772.12(d)(2)(ii)  and  (iii)  to  correct  a 
citation  to  the  Endangered  Species  Act 
and  to  add  a  reference  to  the  Natimal 
Historic  Preservation  Act  Amendments 
of  1992  in  Public  Law  102-^75. 

I:  Effect  in  Federal  Program  States  and 
on  Indian  Lands 

Through  cross-referencing  in  the 
respective  regulatory  programs,  this 
proposed  rule  would  apply  to  all  lands 
in  States  with  Federal  regulatory 
programs.  States  with  Federal  regulatory 
programs  include  Arizona,  California. 
Gecngia.  Idaho,  Massachusetts. 
Michigan,  North  Carolina,  Oregon, 
Rhode  Island,  South  Dakota,  Tennessee, 
and  Washington.  These  programs  are 
codified  at  30  CFR  Parts  903,  905,  910, 
912,  921,  922,  933,  937,  939,  941.  942. 
and  947,  respectively.  

The  proposed  changes  to  30  CFR  Part 
761  would  apply  to  Indian  lands  by 
virtue  of  the  incorporation  of  this  part 
by  reference  in  30  CFR  750.14.  The 
proposed  changes  to  30  CFR  Part  772 
would  apply  to  coal  exploration  on 
Indian  lands  to  the  extent  provided  in 
30  CFR  750.15. 

In  the  preamble  to  the  1991  proposed 
rule.  OSM  invited  the  public  to 
conmient  on  whether  there  are  imique 
conditions  in  any  Federal  program 
States  or  on  Indian  lands  that  should  be 
reflected  in  the  national  rules  or  as 
specific  amendments  to  the  Federal- 
programs  or  Indian  lands  rules.  Since  no 
commenters  identified  any  unique 
conditions  or  amendment  needs,  the 
rules  being  proposed  today  do  not 
include  any  changes  to  the  Indian  lands 
rules  or  individual  Federal  programs. 
However,  the  public  is  again  invited  to 
comment  on  whether  any  such  changes 
would  be  necessary  if  OSM  adopts  the 
proposed  rules. 

/.  E^d  on  State  Programs 

If  the  proposed  rules  are  adopted, 
OSM  will  evaluate  State  regulatory 
programs  approved  imder  30  CFR  Part 
732  and  secticm  503  of  the  Act  to 
determine  whether  any  changes  in  these 
programs  will  be  necessary  to  maintain 
consistmcy  with  Federal  requirements. 
If  the  Director  determines  that  a  State 
program  provision  needs  to  be  amended 


as  a  result  of  these  revisions  to  the 
Federal  rules,  he  will  notify  the  State  in 
accordance  with  30  CFR  732.17. 

In  the  preamble  to  the  1991  proposed 
rule.  OSM  solicited  comments  on 
whether  State  program  VER  definitions 
must  be  amended  to  include  standards 
identical  to  those  of  the  revised  Federal 
definition  to  be  no  less  effective  than 
the  revised  Federal  definition.  56  FR 
33156.  July  18. 1991.  Because  the 
standards  proposed  today  difhr 
somewhat  btm  those  proposed  in  1991, 
OSM  once  again  invites  commmit  on  the 
need  for  revision  of  State  i»ogiam 
definitions  of  VER  if  the  deflation  in  30 
CFR  761.5  is  adopted  as  proposed.  OSM 
particulariy  seeks  onnmait  on  whether 
those  States  with  an  approved  takings 
standard  should  be  required  to  remove 
this  standard  or  whether  the  rationale 
OSM  relied  upon  to  approve  the  takings 
standard  in  the  Illinois  definiticm 
remains  valid.  (See  30  CFR  917.15(j)  and 
54  FR  123,  January  4, 1989.)  In  other 
words,  may  the  takings  standard  be 
considered  no  less  eractive  than  the 
good  faith/all  permits  standard  in 
achieving  the  purposes  and 
requirements  of  the  Act  even  though  it 
balances  the  purposes  in  a  different 
manner  with  potentially  different 
results? 

IV.  Prooednral  Matters 

A.  Federal  Paperwork  Reduction  Act 

hi  accordance  with  44  U.S.C  3507(d). 
OSM  has  submitted  the  information 
collection  and  recordkeeping 
requirements  of  30  CFR  Parts  761  and 
772  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 

30  CFR  Part  761 

Title:  Areas  designated  by  Act  of 
Congress. 
.   OMB  Cbntro/ Number  1029-0102. 

Abstmct:  Part  761  includes  criteria 
and  procedural  requirements  for 
waivera  and  exemptions  (including  the 
VER  and  existing  operating  exemptions) 
from  the  prohibition  on  conducting 
surface  coal  mining  operations  in  the 
areas  specified  in  section  522(e)  of 
SMCRA.  This  part  identifies  the 
documentation  persons  need  to  provide 
to  demonstrate  possession  of  or 
eligibility  for  a  waiver  or  exempticm.  It 
also  establishes  review  and  notification 
requirements  and  decision  criteria  for 
the  agency  respcmsible  for  making   . 
decisions  on  requests  for  VER 
determinations. 

Need  for  and  Use:  OSM  and  State 
regulatory  authorities  use  the 
information  collected  under  30  CFR  Part 
761  to  ensiue  that  posons  planning  to 
conduct  surface  have  the  right  to  do  so 
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under  one  of  the  exemptions  or  waivers 
provided  by  this  section  of  the  Act. 

Respondents:  Persons  who  prepare 
the  approximately  475  applications  for 
permits  for  surface  coal  mining 
operations  that  OSM  and  State 
regulatCHy  authorities  receive  each  year, 
and  the  24  State  regulatory  authorities 
who  must  evaluate  the  validity  of 
waiver  and  exemption  claims  and 
requests  for  VER  determinations  that 
accompany  or  precede  these 
applications. 

rota]  Annual  Burden:  OSM  estimates 
that  a  person  will  need  an  average  of  6 
hours  to  prepare  each  request  for  a  VER 
determination  under  30  CFR  761.13. 
The  agency  responsible  for  processing 
the  request  will  require  an  average  of  8 
hours  to  comply  with  the  information 
collection  requirements  of  these  section, 
resiilting  in  an  average  total  burden  of 
14  hours  for  each  request.  Under  30  CFR 
761.12,  preparation  and  processing  of 
requests  for  other  types  of  exemptions 
and  waivers  will  require  an  average  of 
2  hoius  per  request.  The  estimated  total 
annual  burden  for  part  761  is  2,366 
hours. 

30  CFR  PART  772 

Title:  Requirements  for  coal 
exploration. 

OMB  Control  Number:  1029-0033. 

Abstract:  Section  512  of  SMCRA 
provides  that  persons  conducting  coal 
exploration  on  non-Federal  lands  must 
comply  with  exploration  regulations 
issued  by  the  regulatory  authority. 
Section  512(d)  of  the  Act  requires  a 
permit  and  the  prior  approval  of  the 
regulatory  authority  for  exploration 
removing  more  than  250  tons  of  coal;  30 
CFR  Part  772  extends  this  requirement 
to  all  exploration  on  lands  designated  as 
unsuitable  for  surface  coal  mining 
operations.  For  all  other  types  of 
exploration,  the  Act  and  regulations 
require  submission  of  a  notice  of  intent 
to  explore.  The  regulations  in  30  CFR 
Part  772  establish  content  requirements 
for  notices  of  intent,  content  and 
processing  requirements  for 
applications  for  coal  exploration 
permits,  and  recordkeeping 
requirements  for  regulatory  authorities. 

Need  For  and  Use:  OSM  and  State 
regulatory  authorities  use  the 
information  collected  imder  30  CFR  Part 
772  to  maintain  knowledge  of  coal 
exploration  activities,  evaluate  the  need 
for  an  exploration  permit,  and  ensxire 
that  exploration  activities  comply  with 
the  environmental  protection  and 
reclamation  requirements  of  30  CFR 
Parts  772  and  815  and  section  512  of 
SMCRA. 

Respondents:  Persons  who  prepare 
the  approximately  1,225  notices  of 


intent  to  explore  and  4  applications  for 
coal  exploration  permits  received  each 
year  by  OSM  and  State  regulatory 
authorities.  Also,  the  24  ^te  regulatory 
authorities  that  process  notices  of  intent 
and  applications  for  exploration 
permits. 

Total  Annual  Burden:  The  estimated 
annual  burden  for  this  part  totals  13,354 
hours,  which  translates  to  an 
approximate  burden  of  11  hours  for  the 
average  notice  of  intent  (10  hours  to 
prepare  the  notice  and  1  hour  for  the 
regulatory  authority  to  review  and  file 
it),  and  104  hours  for  the  average 
application  for  a  coal  exploration  permit 
(70  hours  to  prepare  the  application  and 
34  hours  for  the  regulatory  authority  to 
process  and  file  it).  See  30  CFR  772.10 
for  a  section-by-section  burden 
summary  for  this  part. 

Comments  are  invited  on: 

(a)  Whether  the  proposed  coUecticMi  of 
information  is  necessary  for  the  proper 
performance  of  OSM  and  State 
regulatory  authorities,  including 
whether  the  information  will  have 
practical  utility; 

(b)  The  accuracy  of  OSM's  estimate  of 
the  burden  of  the  proposed  collection  of 
information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
collection  on  the  respondents. 

Under  the  Paperwork  Reduction  Act, 
OSM  must  obtain  OMB  approval  of  all 
information  and  recordkeeping 
requirements.  No  person  is  required  to 
respond  to  an  information  collection 
request  unless  the  form  or  regulation 
requesting  the  information  has  a 
currently  valid  OMB  control  (clearance) 
nimiber.  These  numbers  appear  in 
section  xxx.lO  of  30  CFR  Parts  710 
through  955.  To  obtain  a  copy  of  OSM's 
information  collection  clearance 
requests,  explanatory  information,  and 
related  forms,  contact  John  A.  Trelease 
at  (202)  208-2783  or  by  e-mail  at 
jtreleas@osmre.gov. 

By  law,  OMB  must  submit  comments 
to  OSM  within  60  days  of  publication  of 
this  proposed  rule,  but  may  respond  as 
soon  as  30  days  alter  publication. 
Therefore,  to  ensure  consideration  by 
OMB,  you  must  send  comments 
regarding  these  burden  estimates  or  any 
other  aspect  of  these  information 
collection  and  recordkeeping 
requirements  by  March  3, 1997,  to  the 
Office  of  Management  and  Budget, 
Office  of  InfcMination  and  Regulatory 
AfEairs,  Attention:  Interior  Desk  Officer, 
725  17th  Street,  NW,  Washington,  DC 
20503.  Please  refsr  to  OMB  Control 
Numbers  1029-0033  and  1029-0102  in 
any  correspondence. 


B.  Executive  Order  12866 

The  proposed  rule  is  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  Accordingly, 
OSM  has  prepared  a  cost/benefit 
assessment  (economic  analysis)  of  the 
rulemaking  alternatives  ptirsuant  to 
section  6(a)(3)(C)  of  the  executive  order. 

C.  Regulatory  Flexibility  Act 

Piusuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C  601  et  seq.,  the  Department 
of  the  Interior  has  determined  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
50  FR  13250  (April  3, 1985).  A  small 
entity  flexibility  analysis  has  been 
prepared  and  placed  in  the 
administrative  record  of  this 
rulemaking. 

D.  Unfunded  Mandates 

For  purposes  of  compliance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  this  rule  will  not  impose  any 
obligations  that  individutiUy  or 
cumulatively  would  require  an 
aggregate  expenditure  of  $100  million  or 
more  by  State,  local,  and  Tribal 
governments  and  the  private  sector  in 
any  given  year. 

E.  National  Environmental  Policy  Act 
(NEPA) 

On  April  3.  1985  (50  FR  13250),  OSM 
published  a  notice  of  intent  to  conduct 
rulemaking  on  the  applicability  of  the 
section  522(e)  prohibitions  to 
underground  mining.  On  June  19, 1985 
(50  FR  25473),  OSM  announced  the 
agency's  intent  to  prepare  an 
environmental  impact  statement  (EIS) 
pursuant  to  section  102(2)(C)  of  NEPA, 
42  U.S.C.  4332(2)(C)  for  this  rulemaking. 
OSM  held  scoping  meetings  for  the  EIS 
on  August  1, 1985,  in  Pitt«>urgh, 
Pennsylvania;  August  6, 1985,  in  St. 
Louis,  Missouri;  and  on  August  9, 1985, 
in  Washington,  D.C.  to  obtain  public 
input.  Written  comments  on  the  scope 
of  the  EIS  were  accepted  separately 
through  September  10, 1985. 

Based  on  the  comments  received  and 
the  March  22, 1985,  decision  in  PSMRL 
tt.  Round  m-VER  remanding  the 
definition  of  VER,  OSM  decided  to 
conduct  a  combined  analysis  of  the 
rulemaking  alternatives  for  both  VER 
and  the  applicability  of  the  section 
522(e)  prohibitions  to  underground 
mining.  OSM  announced  its  intent  in 
another  scoping  notice  published  on 
January  22, 1987  (52  FR  2421).  OSM 
also  held  a  meeting  on  February  6, 1987, 
to  solicit  further  input  on  the 
rulemaking  alternatives  and  the  scope  of 
the  EIS  from  the  public  and  potentially 
affected  Federal  agencies.  On  February 
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23, 1987,  OSM  held  another  meeting  to 
receive  testimony  from  environmental 
groups  and  other  organizations  unable 
to  attend  the  earlier  meeting. 

On  December  27, 1988  (53  PR  52374), 
OSM  published  a  draft  EIS  and 
regulatory  impact  analysis  concurrently 
with  a  proposed  rule  addressing  both 
VER  and  the  applicability  of  the 
prohibitions  to  s'jbsidence  from 
underground  mining.  On  July  21, 1989 
(54  FR  30557),  OSM  v«rithdrew  the 
proposed  rule. 

On  April  19, 1991  (56  FR  16111), 
OSM  published  a  revised  draft  EIS  for 
review  and  comment,  followed  by  a  new 
proposed  VER  rule  on  July  18, 1991  (56 
FR  33152)  and,  on  the  same  date,  a 
notice  of  inquiry  concerning  the 
applicability  of  the  prohibitions  to 
imdergroimd  mining. 

OSM  never  finalized  the  VER  rule, 
electing  instead  to  develop  the  new 
proposed  rule  being  published  today. 
On  April  28, 1994  (59  FR  21996),  OSM 
published  a  notice  of  intent  to  prepare 
a  revised  EIS  analyzing  both  VER  and 
the  apphcability  of  the  prohibitions  to 
undergroimd  mining.  After  analyzing 
the  comments  received,  OSM  has 
completed  a  n^  draft  EIS  (OSM-EIS- 
29),  which  is  now  available  to  the 
public  for  review  and  comment. 

F.  Executive  Order  12630  (Takings) 

In  accordance  with  E.0. 12630  (March 
18, 1988),  and  the  "Attorney  General's 
Guidelines  For  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings,"  dated  June  30, 1988,  the 
Department  has  prep£u«d  a  takings 
implication  assessment,  which  has  been 
made  a  part  of  the  administrative  record 
for  this  rulemaking,  and  is  set  forth 
below: 

Section  5221(e)  of  SMCRA  provides 
that,  subject  to  VER  (and  with  certain 
other  specified  exceptions),  no  siuface 
coal  mining  operations  shall  be 
permitted  on  certain  lands  designated 
by  Congress.  As  stated  in  the  preceding 
sections,  the  proposed  rule  defining 
VER  would  estabUsh  a  GFAP  standard 
for  VER  under  section  522(e). 

Under  the  GFAP  standard,  a  person 
would  have  VER  if,  prior  to  the  date  the 
land  came  under  the  protection  of 
section  522(e),  the  person  or  a 
predecessor  in  interest  had  all  necessary 
property  rights  and  had  obtained,  or 
made  a  good  faith  effort  to  obtain  all 
State  and  Federal  permits  and  other 
authorizations  required  to  conduct 
surface  coal  mining  operations.. 

The  proposed  rule  may  have  some 
significant,  but  unquantifiable,  takings 
implications.  OSM  expects  that  the 
proposed  rule  would  not  be  foimd  by  a 


court  to  constitute  a  per  se  taking,  since 
that*lssue  was  Utigated  in  1979-80. 

1.  No  Per  Se  Takings 

It  is  unlikely  that  the  GFAP  standard 
would  be  determined  to  constitute  a 
taking  per  se.  This  standard  is  a 
modification  of  the  All  Permits  standard 
adopted  on  March  13, 1979,  which 
required  that  a  person  demcmstrate  vafid 
issuance  by  August  3, 1977,  of  all 
necessary  State  and  Federal  permits. 

The  rule  was  challenged  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  I.  No.  79-1144  (D.D.C. 
February  26, 1980),  14  Env't  Rep.  Gas. 
1083,  as  effecting  a  compensable  taking 
of  property.  While  the  court  declined  to 
address  the  constitutionahty  of  the  VER 
definition,  it  found  that  a  person  who 
applies  for  all  permits,  but  fails  to 
receive  one  or  more  through  government 
delay,  engenders  the  same  investments 
and  expectations  as  a  person  who  has 
obtained  all  permits.  Therefore,  the 
court  found  that  a  good  faith  attempt  to 
obtain  all  permits  before  August  3, 1977, 
should  suffice  for  purposes  of  VER  The 
court  remanded  to  the  Secretary  that 
portion  of  the  definition  that  required 
the  property  owner  actually  to  have 
obtained  all  permits  necessary  to  mine. 

2.  LikeUhood  of  Compensable  Takings 

In  evaluating  taking  claims  for 
compensation  concerning  government 
regulatory  actions,  the  courts  have 
typically  considered  three  factors  on  a 
fact-specific,  case-by-case  basis:  the 
character  of  the  governmental  action, 
the  economic  impact  of  the  action,  and 
the  extent  to  which  the  government 
action  interferes  with  reasonable 
investment-backed  expectations.  See 
Penn  Central  Transportation  Co.  v.  New 
York  City.  438  U.S.  104,  124  (1977). 
Because  of  the  scope  of  the  proposed 
rule  and  the  lack  of  information  on 
specific  property  interests  that  might  be 
affected,  this  assessment  cannot  predict 
or  evaluate  the  effects  of  the  proposed 
rule  on  property  rights.  Instead,  the 
assessment  will  discuss  generally  the 
anticipated  impacts  of  the  proporsed 
rule,  and  compare  them  to  the  impacts 
of  the  other  alternatives  considered. 

a.  Character  of  the  governmental 
action.  The  purpose  served  and  the 
statutory  provisions  implemented  by 
this  proposed  rulemaking  are  discussed 
in  the  preamble  to  the  proposed  rule. 
The  proposed  rule  substantially 
advances  a  legitimate  public  purpose. 
The  legitimate  public  purpose  is  the 
implementation  of  the  protections  for 
specified  areas  set  forth  in  section 
522(e)  of  SMCRA.  In  that  section. 
Congress  determined  that  subject  to 
certain  exceptioqs,  including  valid 


existing  rights,  surface  coal  mining  is 
prohibited  on  specified  lanos  because 
such  mining  is  incompatible  with  the 
values  for  which  those  lands  were 
designated  as  unsuitable  for  surface  coal 
mining  operations. 

The  proposed  rule  substantially 
advances  that  purpose  by  providing  that 
the  VER  exception  for  mining  in  those 
protected  areas  applies  only  to  the 
extent  that  a  person  can  demonstrate 
that  a  good  faith  effort  had  been  made 
to  obtain  all  required  permits  for  a 
sur&ce  coal  mining  o{>eration  before  the 
area  came  under  the  protection  of 
section  522(e).  The  proposed  definition 
of  VER  thus  advances  the  regulatory 
scheme  Congress  developed  to  prevent 
the  harms  which  surface  coal  mining 
operations  would  cause  in  those  areas. 

OSM  does  not  know  of  any  other 
property  use  or  actions  that  would 
significantly  contribute  to  the  problems 
caused  by  surface  coal  mining 
operations  in  such  areas. 

6.  Economic  impact.  Use  of  the  GFAP 
standard  or  the  All  Permits  standard  by 
20  States  (and  for  a  number  of  years,  by 
OSM)  has  not  resulted  in  any 
compensation  awards  to  date,  nor  has  it 
resulted  in  any  financial  compensation 
in  those  instances  where  the  application 
of  the  standard  by  OSM  has  resulted  in 
litigation,  as  discussed  below. 
Therefore,  OSM  beUeves  that  adoption 
of  a  GFAP  standard  will  not  result  in 
any  change  in  the  Government's 
financial  exposure  relative  to  the 
current  situation. 

The  property  interests  that  could  be 
affected  by  this  rule  are  coal  rights  in 
section  522(e)  areas.  It  cannot  be 
determined  in  advance  which  coal 
rights  would  be  affected  by  the  eventual 
application  of  this  proposed  rule,  or 
what  value  those  rights  would  have. 
There  is  no  data  base  that  definitively  or 
reliably  lists  all  properties  protected 
under  section  522(e),  or  the  nature  or 
extent  of  individual  coal  rights  included 
in  such  areas.  Such  a  list  would  not 
remain  current  for  any  appreciable  time 
because  individual  properties  would  be 
added  or  removed  on  a  continual  basis 
as  protected  features  come  into 
existence,  evolve,  and  sometimes 
disappear.  Even  if  it  could  be 
determined  which  coal  rights  are  subject 
to  section  522(e).  it  cannot  reliably  be 
predicted  which  coal  an  owner  might 
seek  to  mine  or  for  which  a  VER 
determination  would  be  necessary. 
Because  takings  determinations  are 
case-specific,  OSM  cannot  predict  all 
the  factors  necessary  to  determine 
virhether  a  denial  of  VER  would 
constitute  a  compensable  taking. 

For  purposes  of  this  assessment,  the 
evaluation  of  potential  economic  impact 
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utiluas  in  part  the  analyses  set  out  in 
the  Draft  Environmental  Impact 
Statement  (DEIS)  (OSM-EIS-29, 
September  1995)  and  Draft  Economic 
Analysis  (EA)  (September  1, 1995)  for 
the  proposed  rule.  The  DEIS  and  EA 
discussions  of  the  alternatives 
summarize  the  number  of  acres 
estimated  to  be  distiubed  under  each 
VER  alternative  over  a  20-yBar  poiod. 
Because  of  the  difficulty  in  predicting 
the  actual  mining  in  protected  areas 
under  this  rule,  OSM  could  not  predict 
the  actual  impacts  of  the  alternatives.  To 
provide  a  basis  for  comparing  the 
relative  environmental  and  economic 
impacts  of  the  proposed  rule  and  the 
alternatives.  OSM  developed  impact 
estimates  by  using  a  model  that  relied 
on  specific  methodologies  and 
assumptions. 

Therefore,  the  DEIS  and  EA  estimates 
of  coal  aoeage  that  could  be  mined 
under  the  GFAPT  alternative  and  the 
other  alternatives  are  relevant  to  this 
assessment  only  to  the  limited  extent 
that  they  show  the  anticipated  relative 
economic  impacts  of  the  proposed  rule, 
compared  to  the  other  alternatives. 
Tables  V-1  through  V-5  of  the  DEIS 
riiow  relative  amounts  of  coal  acreage 
estimated  to  be  mined  over  a  20-year 
pOTiod  under  the  difierent  alternatives, 
as  calculated  usin^  the  model. 

Generally  speakmg,  these  analyses 
assimie  that  relatively  few  persons 
would  be  able  to  demonstrate  VER 
tmder  a  GFAP  standard;  that,  for  some 
catMories  of  lands,  more  persons  might 
be  able  to  demonstrate  VER  under  a 
GFAPT  standard,  and  that  in  some 
cases,  even  more  persons  might  be  able 
to  demonstrate  VER  imder  an  O&A 
standard.  The  analyses  further  assume 
that  the  impacts  of  a  Bifurcated  standard 
would  be  somewhoe  between  the 
impacts  of  the  GFAP  standard  and  those 
of  the  OkA  standard. 

In  general,  the  GFAP  standard  is  more 
likely  to  limit  surface  coal  mining 
operations.  As  a  resuh.  more  takings 
claims  would  be  expected  to  be  filed 
imder  a  GFAP  standard.  Whether  courts 
would  find  that  a  negative  VER 
determination  imder  the  GFAP  standard 
constituted  a  compensable  takii^ 
should  turn  on  the  specific  property 
ri^ts  involved. 

For  purposes  of  evaliiating  the 
econanic  impact  of  the  proposed  rule. 
OSM  surveyed  historical  permitting 
information,  relevant  litigation,  and  the 
DEIS  and  EA  analyses  of  anticipated 
mining  impacts  in  individual  section 
522(e)  categories  of  lands. 

Historical  data:  Currraitly,  five  States 
use  the  All  Permits  standard  and  15  use 
the  GFAP  standard.  Two  States  use  a 
Takings  standard,  one  uses  ooly  the 


Needed  for  and  Adjacent  standard,  ami 
one  State  has  no  VER  definition.  OSM 
is  not  aware  of  any  instance  in  which 
the  States'  use  of  Oiese  standards  has 
resulted  in  a  judicial  determination  of  a 
compensable  takings.  Therefore,  history 
does  not  suggest  that  the  promulgation 
of  a  GFAP  standard  would  result  in  a 
significant  number  of  takings 
compensation  awards.  While  the 
likelihood  of  some  degree  of  financial 
exposure  exists,  the  use  of  the  GFAP 
standard  or  the  All  Permits  standard  by 
20  States  (and  for  a  number  of  yean,  by 
OSM)  has  not  resulted  in  any 
compensation  awards  to  date,  nor  has  it 
resulted  in  any  financial  compensation 
in  those  instances  where  the  application 
of  the  standard  by  OSM  has  rraulted  in 
htigation,  as  discussed  below. 
Therefore,  based  on  the  above  data, 
OSM  believes  that  the  adoption  of  a 
GFAP  standard  will  not  result  in  any 
change  in  the  Government's  financial 
exposure.    . 

Litigatidn  on  use  of  a  GFAP  standard: 
The  question  of  Whether  application  of 
the  GFAP  standard  for  VER  effects  a 
compensable  taking  was  examined  by 
the  court  in  Sunday  Creek  Coal  Co.  v. 
Model  ("Sunday  Creek"),  No.  8»-0416, 
Slip  op.  (S.D.  Ohio  June  2. 1988).  In 
Sunday  Creek,  applying  Ohio's 
equivalent  of  the  GFAP  standard  of 
VER,  OSM  denied  the  plaintifTs  VER 
request.  The  court  ruled  that  OSM's 
application  of  Ohio's  VER  standard 
would  deprive  Sunday  Creek  of  its 
property  rights  in  violation  of  the  Fifth 
Amendment.  The  court  therefore 
reversed  OSM's  negative  VER 
determination.  In  another  case  that 
considered  the  question  of  VER.  BelviUe 
Mining  Co.  v.  United  States  ("BelviUe 
U"h  No.  C-1-89-874  (S.D.  Ohio),  the 
court  simply  assumed  that  if  an 
applicant  could  demonstrate  a  right  to 
strip  mine,  then  denial  of  VER  would 
constitute  a  "taking"  of  that  applicant's 
interest.  These  two  decisions  indicate 
that,  at  least  in  Ohio,  a  Federal  court 
would  be  likely  to  find  that  application 
of  the  GFAP  standard  for  VER  would 
effect  a  comfwnsable  taking. 

Summary  of  takings  implications  for 
section  522(e)  lands:  Based  upon 
available  information,  including  the 
DEIS  and  EA  for  the  proposed  rule,  and 
a  survey  of  permits,  me  following 
takings  impacts  fitnn  the  proposed  rule 
are  anticipated. 

Section  522(e)(1)  lands:  These  areas 
include  National  Park  lands,  National 
Wildlife  Refoge  lands,  National  Trails, 
National  Wilderness  Areas.  Wild  and 
Scenic  Riven  and  study  riven,  and 
National  Recreation  Areas.  OSM 
anticipates  relatively  fiew  takings  impact 
in  (e)(1)  areas  because  there  has  been  a 


relative  dearth  of  VER  determinations 
and  any  resulting  takings  claims 
concerning  (e)(1)  areas  in  the  last  18 
yean. 

Further,  as  previously  discussed,  the 
Secretary's  1988  policy  concerning 
exercise  of  VER  in  (e)(1)  areas  remains 
in  effect.  That  policy  states  that,  if  a 
person  acts  to  exercise  VER  on  (e)(1) 
lands,  then,  subject  to  appropriation,  the 
Secretary  will  use  available  authorities 
to  seek  to  acquire  the  rights  through 
exchange,  negotiated  purchase  or 
condemnation. 

All  of  this  suggests  that  there  may 
continue  to  be  few  VER  requests,  little 
economic  impact,  fiew  takings  cases,  and 
even  fewer  takings  awards  in  (e)(1) 
areas. 

Surface  mining:  As  discussed  in  the 
EA,  OSM  anticipates  that  in  many  cases 
a  ccHnpensable  taking  for  denial  of  VER 
to  surfeoe  mine  would  not  be  found, 
because  the  requisite  property  r^t  to 
surfeoe  mine  coal  could  not  be 
dononstrated.  And  in  many  cases,  if 
VER  for  surfeoe  mining  were  denied, 
underground  mining  would  still  be  a 
reasonable  remaining  use  of  the  coal,  so 
a  takings  avrard  would  not  be  likely  for 
denial  of  VER  to  surfece  mine  in  section 
522(e)(1)  areas. 

Underground  mining:  The  related 
OSM  rulemaking  concerning 
applicability  of  section  522(e) 
prohibitions  to  subsidence  proposes  that 
the  prohibitions  would  not  apply  to 
subsidence.  Therefore,  OSM  expects 
that  any  takings  award  for  denial  of  VER 
for  underground  mining  would  be 
limited  to  coal  that  could  not  be  mined 
bom  p>ortals  outside  the  (e)(1)  area. 

Section  522(e)(2)  lands:  These  areas 
consist  of  Federal  lands  within  national 
forests.  OSM  anticipates  relatively  few 
takings  from  VER  determinations  on 
(e)(2)  lands. 

Surfece  mining:  OSM  anticipates  that 
no  takings  claims  would  arise  out  of 
application  of  the  proposed  VER 
standard  in  surfece  mining  VER 
determinations  in  the  western  national 
forests  and  national  grasslands.  This  is 
because  coal  owmen  in  the  western 
(e)(2)  areas  have  never  pursued  surfeoe 
mining  VER  determinations,  but  rather 
have  obtained  compatibility 
determinations  undm  section  522(e)(2). 
OSM  does  anticipate  that  scnne  acreage 
might  be  precluded  from  surfece 
mining,  and  some  takings  claims  might 
arise,  concerning  surfece  mining  VER 
determinations  in  the  eastern  national 
forests. 

For  surface  coal  mining,  OSM  expects 
that  a  c(Hnpensable  taking  will  be 
unlikely  if  underground  miidng  is  an 
economically  and  technically  feasible 
ahemative  (because  if  VER  were  duiied 
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for  surface  mining,  most  owners  could 
qualify  for  a  compatibility  exception  for 
underground  mining,  so  undergroimd 
mining  would  be  a  reasonable 
remaining  use).  As  discussed  in  the 
DEIS  and  EA,  OSM  anticipates  that  in 
a  substantial  number  of  cases  (a  higher 
proportion  in  the  eastern  coal  fields),  a 
court  would  find  no  property  right  to 
surface  mine  under  State  property  laws. 
This  is  because  the  coal  in  many  cases 
was  severed  firom  the  surface  rights 
relatively  early,  when  surface  mining 
was  not  common  at  the  time  and  place 
of  severance.  As  a  result,  under  State 
property  law,  typically  the  coal  owner 
would  not  have  the  necessary  right  to 
surface  mine.  OSM  does  not  have 
information  on  actual  dates  of  severance 
of  coal  rights.  (There  might  also  be 
mitigation  of  takings  in  those  limited 
instances  where  the  United  States 
decides  to  purchase  coal  rights.) 

Undergroimd  mining:  The  (e)(2) 
compatibility  detennination  exception 
would  continue  to  apply.  Therefore, 
OSM  would  expect  few  takings  claims 
from  denial  of  VER  for  underground 
mining  in  national  forests,  beicause  OSM 
assumes  that  virtually  all  underground 
mining  could  qualify  for  a  compatibility 
detennination.  This  is  based  in  part  on 
the  fact  that  the  Multiple-Use  Sustained 
Yield  Act  and  the  National  Forest 
Management  Act  establish  multiple  use 
as  the  guiding  principle  for  management 
of  national  forest  lands,  and  in  part  on 
the  fact  that,  in  the  past,  requests  for 
compatibility  determinations  have  never 
been  denied.  Surface  operations  and 
impacts  associated  with  underground 
mining  generally  disturb  only  a 
relatively  minimal  amount  of  the  land 
surface.  Roads  and  surface  facilities  can 
generally  be  sited  in  such  a  way  as  to 
avoid  significant  impacts  on  other  land 
uses  such  as  timber  production, 
livestock  grazing,  and  recreation. 

Section  552(e)(3)  lands:  These  areas 
include  lands  where  surface  coal  mining 
operations  would  adversely  affect  a 
publicly  owned  park  or  site  on  the 
National  Register  of  Historic  Places. 
OSM  does  not  anticipate  that  any 
significant  takings  would  occiu'  on  (e)(3) 
lands  as  a  result  of  surface  or 
undergroimd  mining  VER 
determinations.  Pursuant  to  (e)(3). 
jurisdictional  agencies,  together  with 
the  regulatory  authority,  may  approve 
mining  in  the  vicinity  of  protected 
areas,  and  thus  waive  the  prohibition  of 
(e)(3).  A  sampUng  of  permit  records 
indicated  that  some  such  mining  has 
occurred,  but  no  VER  requests  were 
located  for  such  areas.  Therefore,  OSM 
anticipates  that,  in  many  cases, 
operations  may  avoid  such  sites  or 
resolve  any  jurisdictional  agency 


concerns  about  mining  impacts,  so  that 
the  jurisdictional  agency  and  the 
regulatory  authority  would  jointly 
approve  mining  pursuant  to  (e)(3).  In 
such  cases,  a  VER  determination  would 
be  unnecessary. 

Section  522(e)(4)  lands:  These  areas 
include  lands  within  one  hundred  feet 
of  the  right  of  way  of  a  public  road. 
OSM  anticipates  relatively  few  takings 
claims  concerning  VER  determinations 
for  (e)(4)  areas.  Coal  mines  now  tend  to 
avoid  urban  areas  (where  many  roads 
and  streets  are  located)  because  of 
increased  acquisition  and  public  safety- 
related  costs  of  mining  in  such  areas,  hi 
the  vast  majority  of  cases,  an  exception 
of  the  prohibitions  of  (e)(4)  is  obtained 
under  the  waiver  provision  of  (e)(4), 
rather  than  throu^  a  VER 
determination.  Therefore,  OSM  does  not 
expect  the  choice  of  a  VER  standard  to 
have  a  major  effect  on  takings  claims  for 
coal  located  under  roads.  As  noted 
above,  OSM's  siuvey  of  permitting  data 
located  only  a  few  instances  of  VHl 
determinations  for  (e)(4)  areas. 

Section  522(e)(5)  lands:  These  areas 
include  lands  within  300  feet  of  an 
occupied  dwelling,  public  building, 
school,  church,  community  or 
institutional  building,  or  public  park,  or 
within  100  feet  of  a  cemetery.  OSM 
anticipates  relatively  little  economic 
im{)act  for  takings  purposes  on  (e)(5) 
areas  other  than  (e)(5)  public  park  lands. 

The  survey  of  permit  files  indicated 
that  in  most  cases  (more  than  85%), 
mining  near  dwellings  occurs  because 
(e)(5)  waivers  are  negotiated  with 
dwelling  owners.  Therefore,  OSM 
expects  that  VER  would  not  be 
necessary  and  would  continue  not  to  be 
pursued  in  most  such  areas.  Proposals 
to  mine  in  areas  occupied  by  public 
buildings,  schools,  churches,  and 
cemeteries  are  typically  limited.  It  is 
usually  less  expensive  for  the  operator 
to  avoid  such  areas,  rather  than  to  pay 
the  costs  of  seeking  VER,  avoiding 
material  damage  where  prohibited,  and 
paying  reclamation  costs. 

in  addition,  the  permit  survey  did  not 
disclose  any  instances  of  VER  requests 
for  mining  in  the  areas  around  non-NPS 
public  parks  protected  under  (e)(5). 
However,  the  OSM  model  does 
anticipate  that  in  the  next  20  years 
substantial  coal  acreage  in  (e)(5)  public 
parks  areas  might  be  precluded  from 
mining  as  a  result  of  underground 
mining  VER  determinations  under  the 
proposed  rule,  and  a  relatively  smaller 
but  still  significant  acreage  might  be 
precluded  from  surface  mining  as  a 
result  of  surface  mining  VER 
determinations  imdw  die  proposed  rule. 
Some  portion  of  those  acreages  could 
result  in  takings  awards. 


c.  Interference  with  reasonable 
investment-backed  expectations. 
Application  of  the  proposed  rule  might 
result  in  more  interference  with 
reasonable  investment-backed 
expectations  than  would  occur  under 
the  other  alternatives  considered.  Such 
interference  could  occur  when  coal 
rights  holders  would  be  unable  to  mine 
the  coal  because  they  could  not 
demonstrate  VER  under  the  GFAP 
standard.  However,  any  such 
interference  could  be  limited  by  factors 
such  as  the  following: 

In  many  cases,  holders  of  coal  rights 
in  section  522(e)  areas  will  not  request 
VER,  either  because  the  holder 
determines  that  the  coal  is  not 
economically  minable,  or  because  the 
holder  determines  that  it  is  less  costly 
to  obtain  some  other  exception  (such  as 
a  compatibility  determination  or  a 
waiver)  from  the  prohibitions  of  section 
522(e). 

In  other  cases,  under  State  property 
law,  where  the  mineral  rights  have  been 
severed  from  the  surface  estate,  OSM 
expects  that  coal  holders  would  not 
hold  the  necessary  property  right  to 
surface  mine  the  coal,  as  discussed  in 
more  detail  in  the  DEIS  and  EA.  Such 
holders  could  have  no  reasonable 
expectation  of  surface  mining  the  coal. 

If  the  holder  of  coal  rights  purchased 
those  rights  after  the  land  came  under 
the  protections  of  section  522(e),  the 
purchaser  would  be  deemed  to  be  on 
notice  of  the  applicability  of  the 
prohibitions  of  section  522(e)  and 
would  have  no  reasonable  expectation 
of  being  allowed  to  mine.  Thus  any 
significant  investments  made  under 
these  circumstances  would  not  likely  be 
found  to  be  reasonable. 

If  a  coal  holder  has  made  no 
significant  expenditures,  the  holder 
would  probably  be  unable  to 
demonstrate  sufficient  investment- 
backed  expectations  to  support  a  takings 
claim.  Further,  if  VER  for  surface 
mining  were  denied,  but  underground 
mining  were  possible  and  economical,  a 
takings  claim  would  similarly  be 
difficult  to  sustain. 

3.  Alternatives  to  the  Proposed  Rule 

As  previously  discussed,  OSM 
developed  and  considered  three 
alternatives  to  the  GFAP  standard  for 
VER.  They  are  the  GFAPT  standard,  the 
O&A  standard,  and  the  Bifurcated 
standard.  The  GFAP  standard  has  the 
greatest  potential  for  takings 
implications,  and  the  only  way  to 
minimize  the  takings  implications  of  the 
proposed  rule  is  to  select  one  of  the 
other  alternatives.  However,  OSM  does 
not  beUeve  that  such  a  selection  is 
justified.  OSM  believes  that  the 
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proposed  rule  is  the  best  alternative 
because  it  best  protects  the  areas  listed 
in  section  S22(e)  from  suirface  coal 
mining  operations,  as  Congress 
intended. 

GFAPT  standard:  The  GFAPT 
standard  would  provide  that  a  person 
could  demonstrate  VER  by 
demonstrating  either  compliance  with 
the  GFAP  standard,  or  that  denial  of 
VER  as  of  the  date  the  area  became 
subject  to  section  522(e)  would 
reasonably  be  expected  to  result  in  a 
compensable  taking. 

OSM  Would  expect  no  takings 
implications  from  the  GFAPT  standard 
because  in  all  cases,  VER  should  be 
granted  if  denial  would  result  in  a 
compensable  taking.  However,  as  noted 
in  the  preamble  to  the  proposed  rule, 
when  OSM  proposed  the  GFAPT 
alternative  in  1991.  it  ehdted  some  of 
the  strongest  opposition  OSM  has  ever 
received  on-a  proposed  rule.  OSM 
received  approximately  750  comments, 
and  virtually  every  comment 
emphatically  opposed  the  GFAPT 
standard.  Opponents  charged  that  the 
GFAPT  standard  would  be  impossibly 
burdensome  far  States  to  implement. 
Some  commenters  charged  that  it  was 
too  complex,  unpredictable,  and 
uncertain.  Many  commenters  \uged 
adoption  of  a  "bright-line"  standard 
instead.  Some  charged  that  it  was  not 
protective  enough  of  section  522(e) 
areas,  and  others  charged  that  it  was 
inappropriately  restrictive  of  mining  in 
section  522(e)  areas.  Some  commenters 
felt  that  State  regulatory  authorities  had 
no  authority  imder  State  law  to  apply 
the  standard.  Every  categtny  of 
commenter  rejected  the  GFAPT 
standard  as  unworkable,  imacceptable, 
or  demonstrably  inferior  to  some  other 
alternative. 

Ownership  and  authority  standard: 
The  O&A  standard  would  provide  that 
a  person  would  have  VER  upon 
demonstrating  ownership  of  the  coal 
rights  plus  the  property  right  under 
State  law  to  remove  the  coal  by  the 
method  intended.  The  O&A  standard 
would  require  demonstrating,  as  of  the 
date  the  land  came  under  the  protecticm 
of  section  522(e),  the  property  right  to 
mine  the  coal  by  imderground  methods 
if  VER  for  underground  mining  were 
sought;  and  by  surface  mining  methods 
if  VER  for  surface  mining  were  sought. 

OSM  would  not  expect  the  O&A 
standard  to  have  significant  takings 
implications.  If  a  person  could  not 
demonstrate  the  right  to  mine  the  coal 
by  the  method  intended,  there  would  be 
no  denial  of  or  interference  with 
property  aghts  tor  which  compensation 
would  be  due  under  takings  law.  since 


a  person  must  have  the  property  right  to 
a  particular  use  to  be  compensated  for 
denial  of  that  use. 

Although  the  O&A  standard  would 
have  no  significant  takings  implications, 
OSM  believes  that  it  sti%rs  from  a 
serious  shortcoming  in  that  it  would 
effectively  eviscreate  the  protections 
afforded  under  section  522(e).  The  O&A 
alternative  would  result  in  a  finding  of 
VER  whenever  a  person  met  the  permit 
application  requirements  for  property 
rights.  The  prohibitions  of  section 
522(e)  would  be  meaningless  and 
without  practical  effect.  Such  a  result 
would  clearly  be  inconsistent  with 
congressional  intent. 

Bifurcated  standard:  Under  the 
Bifurcated  standard,  when  the  mineral 
and  surface  estates  have  been  severed, 
the  date  of  severance  would  determine 
whether  the  O&A  or  the  GFAP  standard 
for  VER  would  be  used.  When  the 
mineral  estate  was  severed  from  the 
siuface  estate  prior  to  the  date  the  land 
came  under  the  protection  of  section 
522(e),  the  O&A  standard  would  be  used 
to  determine  VER.  When  the  mineral 
estate  was  severed  from  the  surface 
estate  after  the  date  the  land  came  imder 
the  protection  of  section  522(e).  the 
GFAP  standard  would  be  used. 

4.  Estimate  of  Potential  Financial 
Exposure  From  the  Proposed  Ride 

The  Attorney  General's  guidelines 
and  the  DeparUnent's  supplemental 
guidelines  for  takings  implications 
assessments  provide  that  the  assessment 
should  set  out  an  estimate  of  the 
financial  exposure  if  the  proposed  rule 
were  held  to  effect  a  compensable 
taking.  Given  the  geographic  scope  of 
this  proposed  rule,  however,  and  the 
lack  of  information  on  the  effects  on 
individual  profterty  rights,  a  meaningful 
estimate  of  financial  exposure  is 
impossible.  Instead,  as  discussed  above, 
this  assessment  discusses  generally  the 
anticipated  takings  impacts  of  the 
proposed  rule,  relative  to  the  other 
alternatives  considered.  Federal 
financial  exposure  might  arise  primarily 
from  claims  concerning  VER  denials  in 
the  eastern  United  States  in  section 
522(e)(2)  areas  or  frtnn  the  costs 
associated  with  acquisition  of  propwty 
rights  in  section  522(e)(1)  areas 
pursuant  to  the  Secretary's  1988  policy 
statement,  as  discussed  above. 

5.  Conclusion 

The  proposed  rule  for  VER  is 
expected  to  have  a  greater  potential  for 
takings  implications  than  the  other 
alternatives  considered.  More 
significant  takings  implications  are 
anticipated  primarily  in  some  (e)(2) 


areas  (Federal  lands  in  eastern  national 
forests);  (e)(S)  areas  (State  and  local 
parks);  and,  to  a  lesser  extent,  (e)(4) 
areas  (public  roads).  In  light  of  the 
Secretary's  1988  policy  on  exercise  of 
VER  for  (e)(1)  areas,  takings 
implications  are  less  likely  in  (e)(1) 
areas.  Takings  implications  are  also 
substantially  less  likely  in  (e)(3)  and  (5) 
areas.  Case-by-case  application  of  the 
regulation  might  result  in  takings 
implications,  but  such  an  analysis  is 
beyond  the  scope  of  this  assessment  and 
cannot  be  made  until  the  rule  is  actually 
applied.  Thus,  insufficient  information 
is  available  to  enable  an  accurate 
assessment  of  the  extent  to  which 
significant  takings  consequences  might 
result  fit>m  adoption  of  this  nde. 

Under  the  standards  set  forth  in  the 
"Attorney  General's  Guidelines  For  the 
Evaluation  of  Risk  and  Avoidance  and 
Unanticipated  Takings,"  dated  June  30, 
1988,  and  the  Supplementary  Takings 
Guidelines  of  the  Department  of  the 
Interior,  OSM  therefore  concludes  that 
this  rulemaking  has  significant  takings 
implications. 

G.  Executive  Order  12988  (Civil  Justice 
Reform)    , 

This  proposed  rule  has  been  reviewed 
under  the  applicable  standards  of 
section  3(b)(2)  of  E.0. 12988.  "Qvil 
Justice  Reform"  (61  FR  4729).  In 
general,  the  requirements  of  section 
3(b)(2)  are  covered  by  the  preamble 
discussion  of  this  rule.  Individual 
elements  of  the  (wder  are  addressed 
below: 

1.  What  is  the  Preemptive  Effect,  If  Any, 
To  Be  Given  to  the  Regulation? 

This  proposed  rule  would  have  the 
same  preemptive  effect  as  other 
standards  adopted  pursuant  to  SMCRA. 
To  retain  primacy.  States  have  to  adopt 
and  apply  standards  for  their  regulatory 
programs  that  are  no  less  effective  than 
those  set  forth  in  OSM's  rules.  Any  State 
law  that  is  inconsistent  with  or  that 
would  preclude  implementation  of  this 
rule  would  be  subject  to  preemption 
imder  section  505  of  SMCRA  and  its 
implementing  regulations  at  30  CFR 
730.11.  To  the  extent  that  this  rule 
might  ultimately  result  in  the 
preemption  of  State  law,  the  provisions 
of  SMCRA  are  intended  to  preclude 
inconsistent  State  laws  and  regulations 
unless  they  provide  for  more  stringent 
land  use  or  envinmmental  controls  and 
regulations.  This  approach  is 
established  in  SMCRA  and  has  been 
judicially  affirmed. 
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2.  What  Is  the  Effect  on  Existing  Federal 
Laws  or  Regulations,  If  Any,  Including 
All  Provisions  Repealed,  Ciraunscribed, 
Displaced,  Impaired,  or  Modified? 

This  proposed  rule  would  modify  the 
implementation  of  SMCRA  as  described 
in  the  preamble.  It  is  not  intended  to 
modify  the  implementation  of  any  other 
Federal  statute.  The  preamble 
discussion  specifies  the  Federal 
regulatory  provisions  that  would  be 
affected  by  this  rule. 

3.  Does  the  Rule  Provide  a  Clear  and 
Certain  Legal  Standard  for  Affected 
Conduct  Rather  Than  a  General 
Standard,  While  Promoting 
Simplification  and  Burden  Reduction? 

As  discussed  in  the  preamble,  the 
standards  proposed  in  this  rule  are  as 
clear  and  certain  as  practicable,  given 
the  complexity  of  the  topics  covered, 
the  mandates  of  SMCRA  and  the 
legislative  history  of  section  522(e)  of 
SMCRA. 

4.  What  is  the  Retroactive  Effect,  if  Any, 
To  Be  Given  to  This  Regulation? 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect. 

5.  Are  Administrative  Proceedings 
Required  Before  Parties  May  File  Suit  in 
Court?  Which  Proceedings  Apply?  Is  the 
Exhaustion  of  Administrative  Remedies 
Required? 

Since  this  rule  is  only  in  proposed 
form,  these  questions  are  not  applicable. 
-However,  if  the  rule  is  adopted  as 
proposed,  the  following  answers  would 
apply: 

No  administrative  proceedings  are 
reqiiired  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA.  30 
U.S.C  1276(a).  However,  administrative 
procedures  must  be  exhausted  prior  to 
any  judicial  challenge  to  the  application 
of  this  rule.  In  situations  involving  OSM 
application  of  this  rule,  applicable 
administrative  procedures  may  be  found 
at  30  CFR  775.11  and  43  CFR  part  4.  In 
situations  involving  State  regulatory 
authority  application  of  provisions 
analogous  to  those  contained  in  this 
rule,  applicable  administrative 
procedures  are  set  forth  in  each  State 
regulatory  program. 

6.  Does  the  Rule  Define  Key  Terms, 
Either  Explicitly  or  By  Reference  to 
Other  Regulations  or  Statutes  Tliat 
Explicitly  Define  Those  Items? 

This  proposed  rule  defines  the  term 
"valid  existing  rights."  Other  terms 
important  to  the  understanding  of  this 
rule  are  set  forth  in  30  CFR  700.5,  701.5 
and  761.5. 


7.  Does  the  Rule  Address  Other 
Important  Issues  Affecting  Clarity  and 
General  Draftsmanship  of  Regulations 
Set  Forth  By  the  Attorney  General.  With 
the  Concurrence  of  the  Director  of  the 
Office  of  Management  and  Budget,  That 
are  Determined  to  be  in  Accordance 
With  the  Purposes  of  the  Executive 
Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
matter. 

Author:  The  principal  author  of  this 
proposed  rule  is  Dennis  G.  Rice,  Rules  and 
Legislation.  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW.,  Washington.  DC 
20240:  Telephone  (202)  20&-2829. 

List  of  Subjects 

30  CFR  Part  740 

Public  lands.  Mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Surface 
mining.  Underground  mining. 

30  CFR  Part  745 

Intergovernmental  relations.  Public 
lands.  Mineral  resources.  Reporting  and 
recordkeeping  requirements,  Surface 
mining.  Underground  mining. 

30  CFR  Part  761 

Historic  preservation.  National 
forests.  National  parks,  National  trails 
system.  National  wild  and  scenic  rivers 
system.  Surface  mining.  Underground 
mining.  Wilderness  areas.  Wildlife 
refuges. 

30  CFR  Part  772 

Reporting  and  recordkeeping 
requirements,  Surface  mining. 
Underground  mining. 

Dated:  April  30, 1996. 
Bob  Amutrong, 

AssislanX  Secretary,  Land  and  Minerals 
Management 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  is  proposing 
to  amend  30  CFR  Parts  740,  745,  761, 
and  772  as  set  forth  below: 

PART  740-GENERAL 
REQUIREMENTS  FOR  SURFACE  COAL 
MNINQ  AND  RECLAMATION 
OPERATIONS  ON  FEDERAL  LANDS 

1.  The  authority  citation  for  Part  740 
continues  to  read  as  follows: 

Aiitiiority:  30  U.S.C.  1201  et  seq.  and  30 
U.S.C  181  etseq. 

2.  In  §  740.4,  paragraphs  (a)(4)  and 
(a)(5)  are  revised  to  read  as  follows: 

1740.4    ResponsMHtiM. 
(a)  *  •  • 


(4)  Determining  whether  a  person 
possesses  valid  existing  rights  to 
conduct  surface  coal  mining  operations 
on  Federal  lands  within  the  areas 
specified  in  paragraphs  (a)(1)  and  (aK2) 
of  §761.11  of  this  chapter. 

(5)  Determining  whether  there  are 
significant  recreational,  timber, 
economic,  or  other  values  that  may  be 
incompatible  with  surface  coal  mining 
operations  on  any  Federal  lands  within 
the  boundaries  of  any  national  forest 
imder  §  761.11(a)(2)  of  this  chapter. 

3.  Section  740.10  is  revised  to  read  as 
follows: 

f  740.10    InfornMUon  oollaeflon. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq.,  the  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  0MB  clearance  number  is 
102&-0027.  This  information  is  needed 
to  implement  section  523  of  the  Act, 
which  governs  surface  coal  mining 
operations  on  Federal  lands.  Persons 
intending  to  conduct  such  operations 
must  respond  to  obtain  a  benefit. 

(b)  OSM  estimates  that  the  public 
reporting  burden  for  this  part  will 
average  26  hours  per  respondent, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sottroes,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue, 
N.W.,  Washington.  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affaire,  Attention:  Interior  D^k  Officer, 
725  17th  Street.  NW.  Washington.  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-0027  in  any 
correspondence. 

4.  In  §  740.11.  paragraph  (a) 
introductory  text  is  revised  and 
paragraph  (g)  is  added  to  read  as 
follows: 

§740.11    ApplleabNIty. 

(a)  Except  as  provided  in  paragraph 
(g)  of  this  section,  upon  the  approval  of 
a  State  regulatory  program  under  |>art 
732  of  this  chapter  or  promulgation  of 
a  Federal  regulatory  program  for  a  State 
pursuant  to  part  736  of  this  chapter,  that 
program  and  this  subchapter  shall  apply 
to: 
•        •        •        •        * 

(g)  Regardless  of  land  ownerehip.  the 
agency  making  the  determination,  or 
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State  regulatory  program  provisions,  the 
definition  of  valid  existing  rights  in 
§  761.5  of  this  chapter  applies  to  all 
decisions  on  requests  for  a 
detennination  of  valid  existing  rights  to 
conduct  surface  coal  mining  operations 
on  lands  within  the  boundaries  of  the 
areas  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  §761.11  of  this  chapter. 

PART  745— STATE^EDERAL 
COOPERATIVE  AGREEMENTS 

5.  The  authority  citation  for  Part  745 
continues  to  read  as  follows: 

Aoifaority:  30  U.S.C  1201  et  seq.  and  30 
U.S.C  181  etse^. 

6.  Section  745.10  is  revised  to  read  as 
follows: 

1748.10   InfonneBon  coHacMon. 

(a)  In  accordance  with  44  U.S.C  3501 
et  seq.,  the  Office  of  Management  and 
Budget  (0MB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  OMB  clearance  number  is 
1029-0092.  This  information  is  needed 
to  implement  section  523(c)  of  the  Act, 
which  allows  States  to  regulate  surface 
coal  mining  operations  on  Federal  lands 
under  certain  conditions.  States  that 
desire  to  enter  into  cooperative 
agreements  to  do  so  must  respond  to  • 
obtain  a  benefit. 

(b)  OSM  estimates  that  the  public 
reporting  burden  for  this  part  will 
average  1.364  hours  per  respondent, 
including  time  spent  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collection  requirements, 
including  suggestions  for  reducing  the 
burden,  to  the  Office  of  Surface  Ktining 
Reclamation  and  Enforcement, 
Information  Collection  Clearance 
Officer.  1951  Constitution  Avenue, 
N.W.,  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget,' 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Interior  Desk  Officer, 
725  17th  Street,  NW,  Washington,  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-0092  in  any 
correspondence. 

7.  In  §  745.13,  paragraphs  (o)  and  (p) 
are  revised  to  read  as  follows: 

f74&i3   Authority  reserved  by  the 


specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  §  761.11  of  this  chapter;  or 

(p)  Determine  whether  there  are 
significant  recreational,  timber, 
economic,  or  other  values  that  may  be 
incompatible  with  surface  coal  mining 
operations  on  any  Federal  lands  within 
the  boundaries  of  any  national  forest,  as 
specified  in  §  761.11(a)(2)  of  this 
chapter. 

PART  761— AREAS  DESIGNATED  BY 
ACT  OF  CONGRESS 

8.  The  authority  citation  for  Part  761 
continues  to  read  as  follows: 

AnllMritjr:  30  U.S.C  1201  et  seq. 

9.  Section  761.5  is  amended  by 
removing  the  definition  of  "surface  coal 
mining  operations  which  exist  on  the 
date  of  enactment"  and  revising  the 
definition  of  "valid  existing  rights"  to 
read  as  follows: 

17613    Defmitions. 


(o)  Determine  whether  a  person 
possesses  valid  existing  rights  to 
conduct  surface  coal  mining  operations 
on  Federal  lands  within  the  areas 


Valid  existing  rights  means  the 
conditions  under  which  a  person  may, 
subject  to  the  requirements  of  the  Act 
and  the  pertinent  regulatory  program, 
conduct  siuface  coal  mining  operations 
on  lands  where  30  U.S.C.  1272(e)  and 
§  761.11  would  otherwise  prohibit  such 
operations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  definition,  a  person  claiming 
valid  existing  rights  must  demonstrate 
that  a  legally  binding  conveyance,  lease, 
deed,  contract,  or  other  document  vests 
that  person  with  the  right,  as  of  the  date 
the  land  came  under  the  protection  of 
30  U.S.C.  1272(e)  and  §  761.11  of  this 
chapter,  to  conduct  the  type  of  surface 
coal  mining  Operations  intended. 
Interpretation  of  the  documents  relied 
upon  to  establish  the  rights  to  which 
this  paragraph  applies  must  be  based 
upon  applicable  State  statutory  or  case 
law  concerning  interpretation  of 
documents  of  this  nature  or.  if  po 
applicable  State  law  exists,  upon 
custom  and  generally  accepted  usage  at 
the  time  and  place  that  the  documents 
came  into  existence.  In  addition,  except 
as  provided  in  paragraph  (b)  of  this 
definition,  any  person  claiming  valid 
wcisting  rights  must  demonstrate  that 
one  of  the  following  conditions  exists: 

(1)  All  State  and  Federal  permits  and 
other  authorizations  required  to  conduct 
surface  coal  mining  operations  had  been 
obtained,  or  a  good  faith  effort  to  obtain 
all  necessary  permits  and  authorizations 
had  been  made,  before  the  date  the  land 
came  under  the  protection  of  §  761.11; 
or 

(2)  The  land  is  needed  for  and 
immediately  adjacent  to  a  surface  coal 
mining  operation  for  which  all  State  and 


Federal  permits  and  other 
authorizations  required  to  conduct 
siirface  coal  mining  operations  had  been 
obtained,  or  a  good  fiaith  effort  to  i^tain 
all  necessary  permits  and  authorizations 
had  been  made,  before  the  date  the  land 
came  under  the  protection  of  §  761.11. 
(b)  A  person  claiming  valid  existing 
rights  to  use  or  construct  an  access  or 
haul  road,  for  use  as  part  of  surface  coal 
mining  operations,  across  the  surface  of 
lands  protected  by  §  761 . 1 1  must 
demonstrate  one  of  the  following: 

(1)  The  road  was  in  existence  on  the 
date  the  land  upon  which  it  is  located 
came  under  the  protection  of  §  761.11; 

(2)  A  right  of  way  or  easement  for  the 
road  was  properly  recorded  as  of  the 
date  the  land  came  under  the  protection 
of  §761.11; 

(3)  The  regulatory  authority  had 
issued  a  permit  for  the  access  or  haul 
road  on  the  land  in  question  as  of  the 
date  the  land  came  imder  the  protecticm 
of  §761.11;  or 

(4)  Valid  existing  rights  exist  under 
paragraph  (a)  of  this  definition. 

10.  Section  761.10  is  added  to  read  as 
follows: 

1761.10   Infonnatlon  eoileetton. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq.,  the  Officer  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  requirements  of 
this  part.  The  OMB  clearance  number  is 
1029-0102.  The  regulatory  authority  or 
other  responsible  agency  will  use  this 
information  to  determine  whether  a 
person  has  valid  existing  rights  or 
qualifies  for  one  of  the  other  waivere  or 
exemptions  bom  the  general  prohibition 
on  conducting  surface  coal  mining 
operations  in  the  areas  listed  in  section 
522(e)  of  the  Act.  Persons  seeking  to 
conduct  surface  coal  mining  operations 
on  these  lands  must  respond  to  obtain 

a  benefit  in  accordance  with  30  U.S.C 
1272(e). 

(b)  OSM  estimates  that  the  public 
reporting  and  recordkeeping  burden  for 
this  part  will  average  2  houra  per 
response  imder  §  761.12  and  14  hours 
per  response  under  §  761.13,  including 
time  spent  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
burden  for  §  761.13  includes  6  hours  for 
the  person  seeking  the  determination 
and  8  hours  for  the  agency  processing 
the  request.  Send  comments  regarding 
this  Imrden  estimate  or  any  other  aspect 
of  these  information  collection  and 
recordkeeping  reqiiirements.  including 
suggestions  for  reducing  the  bmden,  to 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
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Information  Collection  Clearance 
Officer,  1951  Constitution  Avenue, 
N.W.,  Washington,  DC  20240;  and  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Interior  Desk  Officer, 
725  17th  Street,  NW,  Washington.  DC 
20503.  Please  refer  to  OMB  Control 
Number  1029-0102  in  any 
correspondence. 

11.  In  §  761.11,  the  section  title  is 
revised,  paragraphs  (a)  through  (g)  are 
redesignated  as  paragraphs  (a)(1) 
throu^  (a)(7)  and  revised,  the 
introductory  test  is  redesignated  as 
paragraph  (a)  introductory  text  and 
revised,  paragraph  (h)  is  removed,  and 
a  new  paragraph  (b)  is  added  to  read  as 
follows: 

f  761.11    ArMs  where  surface  coal  mining 
oparatlona  ara  prohibitad  or  llmitad. 

(a)  Unless  a  person  has  valid  existing 
rights  as  determined  in  accordance  with 
§  761.13,  no  surface  coal  mining 
operation  except  those  identifiml  in 
paragraph  (b)  of  this  section  may  be 
conducted  after  August  3, 1977: 

(1)  On  any  lands  within  the 
boundaries  of: 

(i)  The  National  Park  System; 

(ii)  The  National  Wildlife  Refuge 
System; 

(iii)  The  National  System  Of  Trails; 

(iv)  The  National  Wilderness 
Preservation  System; 

(v)  The  Wild  and  Scenic  Rivers 
System,  including  study  rivers 
designated  under  §  5(a)  of  the  Wild  and 
Scenic  Rivers  Act  (16  U.S.C.  1276(a))  or 
study  rivers  or  study  river  corridors 
established  in  any  guidelines 
promulgated  pursuant  to  that  Act;  or 

(vi)  National  Recreation  Areas 
designated  by  Act  of  Consress. 

(2)  On  any  Federal  lanos  within  the 
boundaries  of  any  national  forest,  except 
that  operations  on  these  lands 
(excluding  lands  within  the  boimdaries 
of  the  Custer  National  Forest)  may  be 
permitted  if  the  Secretary  finds  that 
there  are  no  significant  recreational, 
timber,  economic,  or  other  values  that 
may  be  incompatible  with  surface  coal 
mining  operations;  and: 

(i)  Any  surface  operations  and 
impacts  will  be  incident  to  an 
undeiyround  coal  mine;  or 

^ii)  With  respect  to  lands  that  do  not 
have  significant  forest  cover  within 
national  forests  west  of  the  100th 
meridian,  the  Secretary  of  Agriculture 
has  determined  that  surface  mining  is  in 
compliance  with  the  Act,  the  Multiple- 
Use  Sustained  Yield  Act  of  1960  (16 
U.S.C.  528-531).  the  Federal  Coal 
Leasing  Amendments  Act  of  1975  (30 
U.S.C.  181  et  seq.),  and  Uie  National 
Forest  Management  Act  of  1976  (16 
U.S.C.  1600  et  seq.); 


(3)  On  any  lands  where  the  operation 
will  adversely  affect  any  publicly 
owned  paric  or  any  place  included  in  the 
National  Register  of  Historic  Places, 
unless  the  operation  is  jointly  approved 
by  the  regulatory  authority  and  the 
Federal,  State,  or  local  agency  with 
jurisdiction  over  the  park  or  place; 

(4)  Within  100  feet,  measured 
horizontally,  of  the  outside  right-of-way 
line  of  any  public  road,  except: 

(i)  Where  a  mine  access  or  naul  road 
joins  this  right-of-way  line,  or 

(ii)  When  the  regulatory  authority  (or 
the  appropriate  public  road  authority 
designated  by  the  regulatory  authority) 
allows  the  public  road  to  be  relocated  or 
closed,  or  the  area  within  the  protected 
zone  to  be  affected  by  the  surface  coal 
mining  operation,  after: 

(A)  Providing  public  notice  and 
opportunity  for  a  public  hearing  in 
accordance  with  §  761.12(d);  and 

(B)  Finding  in  writing  that  the 
interests  of  the  affected  public  and 
landowners  will  be  protected; 

(5)  Within  300  feet,  measured 
horizontally,  of  any  occupied  dwelling, 
except  when: 

(i)  The  owner  of  the  dwelling  has 
provided  a  written  waiver  consenting  to 
surface  coal  mining  operations  within 
the  protected  zone;  or 

(ii)  The  part  of  the  operation  which  is 
located  closer  than  300  feet  to  the 
dweUing  is  an  access  or  haul  road  that 
connects  with  an  existing  public  road 
on  the  side  of  the  public  road  opposite 
the  dwelling; 

(6)  Within  300  feet,  measured 
horizontally,  of  any  public  building, 
school,  church,  conunimity  or 
institutional  building,  or  pubUc  park;  or 

(7)  Within  100  feet,  measured 
horizontally,  of  a  cemetery,  unless  the 
cemetery  is  relocated  in  accordance 
with  State  law. 

(b)  The  prohibitions  of  paragraph  (a) 
of  this  section  do  not  apply  to  surface 
coal  mining  operations  for  which  a  valid 
permit,  issued  pursuant  to  Subchapter  G 
of  this  chapter  or  an  approved  State 
regulatory  program,  existed  when  the 
land  came  under  the  protection  of 
paragraph  (a)  of  this  section  or  section 
522(e)  of  tiie  Act  (30  U.S.C.  1272(e)),  or 
to  other  validly  authorized  operations  in 
existence  on  that  date.  This  exemption 
appUes  only  to  lands  upon  which  the 
permittee  or  operator  had  the  right  to 
enter  and  conduct  the  permitted  or 
authorized  surface  coal  mining 
operations  as  of  the  date  the  land  comes 
under  the  protection  of  this  section. 

12.  Section  761.12  is  amended  by 
removing  paragraph  (h)  and  revising  the 
section  title,  paragraphs  (a)  through  (c), 
and  the  introductory  text  of  paragraph 
(d)  to  read  as  follows: 


§76112   CoowanaBon  wWh  panmtUng 
prooasa;  walvar  laQuiramanta  and 
procaduTM. 

(a)  When  the  regulatory  authority 
receives  an  administratively  complete 
application  for  a  permit  for  a  sur&ce 
coal  mining  operation  or  an 
administratively  complete  application 
for  revision  of  the  boundaries  of  a 
surface  coal  mining  operation  permit, 
the  regulatory  authority  must  review  the 
application  to  determine  whether  the 
proposed  surface  coal  mining  operaticm 
would  be  located  on  any  lands  protected 
under  $  761.11(a).  The  regulatory 
authority  must  reject  any  portion  of  the 
application  that  would  locate  surface 
coal  mining  operations  on  those  lands 
unless  the  appUcant: 

(1)  Qualifies  for  the  existing  operation 
exemption  under  §  761.^1(b); 

(2)  Obtains  a  waiver  or  exception  from 
the  prohibitions  of  §  761.11(a)  in 
accordance  with  paragraphs  (c)  through 
(f)  of  this  section;  or 

(3)  Has  valid  existing  rights  as 
determined  in  accordance  with  §  761.13. 

(b)  If  the  regulatory  authority  has 
difficulty  determining  whether  an 
application  reviewed  under  paragraph 
(a)  of  this  section  includes  land  within 
an  area  specified  in  §  761.11(a)(1)  or 
within  the  specified  distance  from  a 
structure  or  feature  listed  in  paragraph 
(a)(6)  or  (a)(7)  of  §  761.11,  the  regulatory 
authority  must  request  that  the  Federal, 
State,  or  local  governmental  agency  with 
jurisdiction  over  the  protected  land, 
structiue,  or  feature  verify  the  location. 

(1)  The  request  for  location 
verification  must  include: 

(i)  Relevant  portions  of  the  permit 
application; 

(ii)  A  notice  that  any  response 
provided  more  than  30  days  after  receipt 
of  the  request  for  location  verification 
will  not  necessarily  be  considered 
during  the  application  review  process; 
and 

(iii)  A  notice  that,  upon  request,  the 
agency  will  receive  an  additional  30 
days  to  respond. 

(2)  If  the  agency  does  not  respond  in 
a  timely  manner,  the  regulatory 
authority  may  make  the  necessary 
determination  based  on  available 
information. 

(c)  A  person  who  intends  to  conduct 
surface  coal  mining  operations  on 
Federal  lands  within  the  boundaries  of 
a  national  forest  under  the  compatibiUty 
provisions  of  §  761.11(a)(2)  must  submit 
to  OSM  a  request  that  the  Secretary 
make  the  findings  required  by 

§  761.11(a)(2).  If  a  person  submits  a 
request  before  preparing  and  submitting 
a  permit  application,  the  request  must 
include  sufficient  information  about  the 
nature  and  location  of  the  proposed 
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operation  for  the  Secretary  to  evaluate 
the  request  and  make  adequately 
documented  findings.  The  regulatory 
authority  may  not  issue  a  permit  for  the 
proposed  operation  or  approve  a 
proposed  boundary  revision  unless 
these  findings  have  been  made. 

(d)  When  a  person  proposes  to 
relocate  or  close  a  public  road,  or  to 
conduct  surface  coal  mining  operations 
(other  than  mine  access  and  haul  roads 
as  provided  in  §  761.11(a)(4)(i))  within 
100  feet,  measured  horizontally,  of  the 
outside  right-of-way  line  of  a  public 
road,  the  regulatory  authority  or  public 
road  authority  designated  by  the 
regulatory  authority  must: 

13.  Section  761.13  is  added  to  read  as 
follows:  • 

{701.13   Submission  and  processing  of 
requests  for  valM  existing  rights 
delsrminations. 

(a)  Agency  responsible  for  making 
valid  existing  rights  determinations. 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  regulatory 
authority  will  make  valid  existing  rights 
determinations  for  all  lands  listed  in 

$  761.11(a). 

(i)  In  making  these  determinations, 
the  regulatory  authority  must  use  the 
definition  of  valid  existing  rights  in 
§  761.5  for  land  within  the  boundaries 
of  the  areas  specified  in  §  761.11(a)(1). 

(ii)  For  all  other  lands,  the  regulatory 
authority  must  use  the  definition  of 
valid  existing  rights  in  the  applicable 
regulatory  program. 

(2)  OSM  will  make  all  determinations 
as  to  whether  a  person  has  valid  existing 
rights  to  conduct  surface  coal  mining 
operations  on  Federal  lands  within  the 
areas  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  §  761.11.  In  making  these 
determinations,  OSM  will  use  the 
definition  of  valid  existing  rights  in 
§761.5. 

(b)  What  persons  requestingvtUid 
existing  rights  determinations  must 
submit.  A  person  who,  on  the  basis  of 
valid  existing  rights,  intends  to  conduct 
surface  coal  mining  operations  on  lands 
hsted  in  §  761.11(a)  must  submit  a 
request  to  the  appropriate  agency  under 
paragraph  (a)  of  this  section.  The 
request  may  be  submitted  with  or 
without  an  application  for  a  permit  or 
boundary  revision  for  those  lands. 

(1)  If  the  request  is  based  on  one  of 
the  standards  for  access  and  haul  roads 
in  paragraphs  (b)(1)  through  (b)(3)  of  the 
definition  of  valid  existing  rights  in 
§  761.5.  the  requester  must  submit- 
satisfactory  dociunentation  that: 

(i)  The  road  existed  on  the  date  that 
the  land  upon  which  it  is  located  came 
under  the  protection  of  §  761.11; 


(ii)  A  right  of  way  or  easement  for  the 
road  was  properly  recorded  as  of  the 
date  the  land  came  under  the  protection 
of  §761.11;  or 

(iii)  The  regulatory  authority  had 
issued  a  permit  for  an  access  or  haul 
road  in  that  location  as  of  the  date  the 
land  came  under  the  protection  of 
§761.11. 

(2)  If  the  request  is  based  on  the 
standards  in  paragraph  (a)  of  the 
definition  of  valid  exisdng  rights  in 
§  761.5,  the  requester  must  submit 

(i)  A  legal  description  of  the  land  to 
which  the  request  pertains; 

(ii)  Complete  documentation  of  the 
character  and  extent  of  the  requester's 
current  interests  in  the  surface  and 
mineral  estates  of  the  land  to  which  the 
request  pertains; 

(iii)  A  complete  chain  of  title  for  the 
surface  and  mineral  estates  of  the  land 
to  which  the  request  pertains; 

(iv)  A  description  of  the  nature  and 
effect  of  each  title  instrument,  including 
any  provisions  pertaining  to  the  method 
of  mining  or  mining-related  surface 
distiubances  and  facilities; 

(v)  Complete  dociunentation  of  the 
natiue  and  ownership  of  all  property 
rights  for  the  surface  and  mineral  estates 
of  the  land  to  which  the  request  pertains 
as  of  the  date  the  land  came  under  the 
protection  of  §761.11; 

(vi)  If  the  coal  interests  have  been 
severed  from  other  property  interests 
and  the  surface  estate  is  held  by  a 
Federal  agency,  a  title  opinion  or  other 
official  statement  bom  the  Federal 
agency  confirming  that  the  requester  has 
a  property  right  to  conduct  the  type  of 
surface  coal  mining  operations 
intended; 

(vii)  A  description  of  the  type  and 
extent  of  surface  coal  mining  operations 
planned,  including  the  intended  method 
of  mining  and  any  mining-related 
surface  facilities,  and  an  explanation  of 
how  the  plaimed  operations  are 
consistent  with  State  property  law; 

(viii)  If  the  request  is  based  on  the 
standard  in  paragraph  (a)(2)  of  the 
definition  of  valid  existing  rights  in 
§  761.S,  an  explanation  of  why  and  how 
the  coal  is  needed  for  the  operation;  and 

(ix)  If  the  request  is  based  on  the 
standard  in  paragraph  (a)(1)  of  the 
definition  of  valid  existing  rights  in 
§  761.5,  the  application  dates  and 
identification  numbers  and,  if 
applicable,  approval  and  issuance  dates 
and  identification  numbers  for  any 
licenses,  permits,  and  authorizations  for 
surface  coal  mining  operations  on  the 
land  to  which  the  request  pertains.  This 
requirement  applies  only  to  licenses, 
permits,  and  authorizations  that  the 
requester  or  predecessor  in  interest  held 


or  had  applied  for  as  of  the  date  the  land 
came  under  the  protection  of  §  761.11. 

(c)  Notice  ana  comment  requirements  . 
and  procedures. 

(1)  When  an  agency  receives  a  request 
for  a  determination  of  valid  existing 
rights,  the  agency  must  publish  a  notice 
in  a  newspaper  of  general  circulation  in 
the  county  in  whidi  the  land  is  located 
inviting  comment  on  whether  the 
request  should  be  approved.  If  the 
request  involves  Federal  lands  within 
the  boundaries  of  an  area  listed  in 
paragraph  (a)l)  or  (a)(2)  of  §  761.11, 
OSM  will  publish  a  similar  notice  in  the 
Federal  Register.  The  notice  must 
include: 

(i)  The  applicable  standard(s)  under 
the  definition  of  valid  existing  rights  in 
§761.5; 

(ii)  The  location  of  the  land  to  which 
the  request  pertains; 

(iii)  The  name  and  address  of  the 
agency  office  to  which  comments 
should  be  addressed; 

(iv)  The  closing  date  of  the  comment 
period,  which  must  be  sufficient  to 
afford  interested  persons  a  reasonable 
opportunity  to  prepare  and  submit 
comments; 

(v)  A  description  of  the  property 
rights  claimed  and  the  basis  for  the 
claim; 

(vi)  A  description  of  the  type  of 
surface  coal  mining  operations  planned; 
and 

(vii)  A  description  of  the  procedures 
the  agency  will  follow  in  processing  the 
request. 

(2)  The  agency  must  provide  a  copy 
of  the  notice  to  the  owner  of  the 
structure  or  feature  causing  the  land  to 
come  under  the  protection  of 

§  761.11(a). 

(3)  If  the  land  to  which  the  request 
pertains  involves  severed  estates  or 
divided  interests,  the  agency  must  make 
a  reasonable  effort  to  provide  a  copy  of 
the  notice  to  all  owners  of  interest,  both 
surface  and  mineral. 

(4)  When  a  request  pertains  to  land 
within  the  boundaries  of  an  area 
protected  tinder  §  761.11(a)(1)  or  30 
U.S.C.  1272(e)(1),  the  agency 
responsible  for  the  VER  determination 
must  notify  the  agency  with  jurisdiction 
over  the  protected  land  and  provide  that 
agency  30  days  (with  an  option  for  a  30- 
day  extension  upon  request)  from 
receipt  of  the  notification  to  comment. 
If  the  agency  with  jurisdiction  over  the 
land  fails  to  respond  in  a  timely 
manner,  the  agency  responsible  for  the 
VER  determination  may  make  the 
determination  in  accordance  with 
paragraph  (d)  of  this  section. 

(d)  How  a  decision  will  be  made. 

(1)  The  agency  responsible  for  making 
the  determination  of  valid  existing 
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rights  must  review  the  materials 
submitted  under  paragraph  (b)  of  this 
section,  comments  received  under 
paragraph  (c)  of  this  section,  and  any 
other  relevant  information  to  determine 
whether  the  record  supports  a  decision 
in  favor  of  the  requester.  If  not,  the 
agency  must  notify  the  requester  in 
writing,  explaining  the  inadequacy  of 
the  record  and  requesting  submittal, 
within  a  reasonable  time,  of  any 
additional  information  the  agency 
deems  necessary  to  remedy  the 
inadequacy. 

(2)  Upon  receipt  of  the  requested 
information  or  other  explanation,  the 
responsible  agency  must  determine 
whether  the  requester  has  demonstrated 
vaUd  existing  rights. 

(i)  The  decision  document  must 
explain  how  the  requester  has  or  has  not 
satisfied  all  applicable  elements  of  the 
deBnition  of  valid  existing  rights  in 
§  761.5.  It  must  set  forth  the  relevant 
findings  of  fact  and  conclusions  and 
specify  the  reasons  for  the  conclusions. 

(ii)  If  the  underlying  property  rights 
are  in  dispute,  the  agency  must  defer  a 
decision  until  the  legal  (Uspute  is 
resolved. 

(3)  After  making  a  decision,  the 
agency  must: 

(i)  Provide  a  copy  of  the  decision  to 
the  requester  and  the  ovtmer  of,  or 
agency  with  jurisdiction  over,  the  area 
or  feature  that  caused  the  land  to  come 
imder  the  protection  of  §  761.11(a);  and 

(ii)  Publish  notice  of  the  decision  in 
a  newspaper  of  general  circulation  in 
the  county  in  which  the  land  is  located. 
If  the  request  includes  Federal  lands 
within  an  area  listed  in  paragraph  (a)(1) 
or  (a)(2)  of  §  761.11,  OSM  will  publish 
notice  of  the  decision  in  the  Federal 
Rnister. 

(e)  Administrative  and  judicial 
review.  A  determination  under  this 
section  that  a  person  has  or  does  not 
have  valid  existing  rights  is  subject  to 
administrative  and  judicial  review 
under  §§775.11  and  775.13  of  this 
chapter. 

PART  772-ReQUtREMEffrS  FOR 
COAL  EXPLORATION 

14.  The  authority  citation  for  Part  772 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.  and  16 
U.S.C  470  et  seq. 

15.  Section  772.10  is  revised  to  read 
as  follows: 

f  772.10    hiformation  collection. 

(a)  In  accordance  with  44  U.S.C.  3501 
et  seq.,  the  ORice  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  and 
recordkeeping  requirements  of  this  part. 


The  OMB  clearance  number  is  1029- 
0033.  OSM  and  State  regulatory 
authorities  use  the  information  collected 
under  this  part  to  maintain  knowledge 
of  coal  exploration  activities,  evaluate 
the  need  for  an  exploration  permit,  and 
ensure  that  exploration  activities 
comply  with  the  environmental 
protection,  pubUc  participation,  and 
reclamation  requirements  of  parts  772 
and  815  of  this  chapter  and  section  512 
of  SMCRA  (30  U.S.C.  1262).  Persons 
seeking  to  conduct  coal  exploration 
must  respond  to  obtain  a  benefit. 

(b)  OSM  estimates  that  the  combined 
public  reporting  and  recordkeeping 
burden  for  all  respondents  under  this 
part  will  average  11  hours  per  notice  or 
application  submitted,  including  time 
spent  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Specifically,  OSM 
estimates  that  preparation  of  a  notice  of 
intent  to  explore  under  §  772.11  will 
require  an  average  of  10  hours, 
preparation  and  processing  of  an 
application  for  coal  exploration  under 
§  772.12  will  require  an  average  of  103 
hours,  compUance  with  §  772.14  will 
require  an  average  of  18  hours,  and 
recordkeeping  and  information 
collection  under  §  772.15  will  require  an 
average  of  approximately  1  hour  per 
response.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
these  information  collection 
requirements,  including  suggestions  for 
reducing  the  burden,  to  the  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Information  Collection 
Clearance  Officer,  1951  Constitution 
Avenue,  N.W..  Washington,  DC  20240; 
and  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Interior 
Desk  Officer,  725  17th  Street,  NW, 
Washington,  DC  20503.  Please  refer  to 
OMB  Control  Number  1029-0033  in  any 
correspondence. 

16.  Section  772.12  is  amended  by 
revising  the  section  title  and  paragraphs 
(d)(2)(ii)  and  (d)(2)(iii)  and  adding 
{>aragraphs  (b)(14)  and  (dK2)(iv)  to  read 
as  follows: 

f  772.12    Pennit  requlrementa  for 
•xplorBlion  that  will  remove  mora  titan  250 
tons  of  coal  or  that  win  occur  on  lands 
designatad  as  unsuitable  for  surface  coal 
ntining  opoiauons. 
•        •        •        *        • 

(b)  •  •  ' 

(14)  For  the  lands  described  in 
§  761.11(a)  of  this  chapter,  a 
demonstration  that  one  of  the  following 
conditions  exists: 


(i)  The  exploration  activities  will  not 
substantially  disturb  these  lands. 

(ii)  The  owner  of  the  coal  possesses 
valid  existing  rights  as  that  term  is 
defined  in  §  761.5  of  this  chapter.  The 
demonstration  of  valid  existing  rights 
must  be  made  in  accordance  with  the 
requirements  and  procedures  of  §  761.13 
of  this  chapter.  The  demonstration  and 
request  for  a  determination  of  valid 
existing  rights  may  be  submitted  in 
advance  of  the  remainder  of  the  coal 
exploration  permit  application.  When 
the  agency  makes  a  determination  in  the 
absence  of  a  permit  application,  the 
determination  is  subject  to 
administrative  and  judicial  review 
under  §  761.13(e)  of  this  chapter. 

(iii)  The  exploration  is  needed  for 
mineral  valuation  purposes  or 
authorized  by  judicial  order. 

(iv)  The  applicant  has  (Stained  a 
waiver  or  exception  in  accordance  with 
paragraphs  (c)  through  (f)  of  §  761.12  of 
this  chapter. 

(d)*  •  • 

(2)*  •  • 

(ii)  Not  jeopardize  the  continued 
existence  of  an  endangered  or 
threatened  species  listed  pursuant  to 
section  4  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C  1533)  or  resuU  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  those  species; 

(iii)  Not  adversely  affect  any  cultural 
or  historical  resources  listed  on  the 
National  Register  of  Historic  Places 
pursuant  to  the  National  Historic 
Preservation  Act,  as  amended  (16  U.S.C. 
470  et  seq.  and  Pub.  L.  102-575),  unless 
the  proposed  exploration  has  been 
approved  by  both  the  regulatory 
authority  and  the  agency  with 
jurisdiction  over  the  resources  to  be 
affected;  and 

(iv)  Not  substantially  disturb  any 
lands  listed  in  §  761.11(a)  of  this  chapter 
unless  the  applicant  has: 

(A)  Obtained  a  waiver  or  exception  in 
accordance  with  paragraphs  (c)  through 
(f)  of  §  761.12  of  this  chapter; 

(B)  Demonstrated  the  existence  of 
vahd  existing  rights  in  accordance  with 
§  761.13  of  this  chapter  or 

(C)  Demonstrated  that  the  distiui)ance 
is  needed  for  mineral  valuation 
purposes  or  is  authorized  by  judicial 
order. 

*        •       •        *        • 

|FR  Doc.  97-2184  Filed  1-30-97;  8:45  am] 
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Office  of  Surface  Mining  Redamalion 
and  EnforoenMnt 

30CFRPM1761 
RM  1029^882 

Prohibitions  of  522(e) 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Department  of  the  Interior. 
ACTION:  Proposed  interpretative  rule. 

SUMMARY:  The  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  U.S.  Department  of  the  Interior 
(DO!)  is  proposing  an  interpretative 
rulemaking  to  address  the  question  of 
whether  subsidence  due  to  underground 
mining  is  a  surface  coal  mining 
operation  and  thus  prohibited  in  areas 
enumerated  in  section  522(e)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 
OSM  proposes  to  interpret  SMCRA  and 
implementing  rules  to  provide  that 
subsidence  due  to  undergroimd  mining 
is  not  a  siirface  coal  mining  operation, 
and  therefore  is  not  prohibited  in  areas 
protected  under  SMCRA  section  522(e). 
OSM  proposes  to  construe  the  definition 
of  "surface  coal  mining  operations"  at 
SMCRA  section  701(28)(A)  and  in  the 
analogous  portion  of  the  existing  rules 
at  30  CFR  700.5  not  include  subsidence, 
and  to  include  only  (1)  surface  activities 
in  connection  with  a  surface  coal  mine 
and  (2)  surface  activities  in  connection 
with  those  surface  operations  and 
impacts  of  an  underground  coal  mine 
subject  to  section  516.  Similarly,  OSM 
would  construe  the  second  part  of  this 
definition,  at  SMCRA  section  701(28)(B) 
and  in  the  analogous  portion  of  the 
existing  rules  at  30  CFR  700.5,  to 
include  only  the  areas  upon  which  such 
surface  activities  occur,  and  the  areas 
where  such  surface  activities  disturb  the 
surface  and  to  holes  or  depressions 
resulting  from  or  incident  to  such 
surface  activities.  Only  "surface  coal 
mining  opearation"  are  prohibited 
within  the  areas  protected  by  section 
522(e).  Therefore,  neither  subsurface 
activities  that  may  result  in  subsidence, 
nor  actual  subsidence,  would  be 
prohibited  on  lands  protected  by  section 
522(e).  Rather,  such  underground 
activities  and  their  impacts,  including 
subsidence,  would  be  subject  to 
regulation  under  sections  516  and  720. 
DATES:  Electronic  or  written  conunents: 
OSM  will  accept  electronic  or  written 
comments  on  the  proposed  rule  until 
SKN)  p.m.  Eastern  time  on  June  2, 1997. 
Public  hearings:  Anyone  wishing  to 
testify  at  a  public  hearing  must  submit 
a  request  on  or  before  5:00  p.m.  Eastern 
time  on  March  17, 1997.  Because  OSM 


will  hold  a  public  hearing  at  a  particular 
location  only  if  there  is  sufficient 
interest,  hearing  arrangements,  dates 
and  times,  if  any,  will  be  announced  in 
a  subsequent  Federal  Register  notice. 
Any  disabled  individual  who  needs 
special  accommodaticm  to  attend  a 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

ADDRESSES:  Electronic  or  written 
comments:  Submit  electronic  comments 
to  osmruleso6smre.gov.  Mail  written 
comments  to  the  Administrative  Record, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  1951  Constitution 
Avenue,  N.W.,  Washington,  DC  20240 
or  hand-deliver  to  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Public  hearings:  If  there  is  sufficient 
interest,  hearings  may  be  held  in 
Billings.  MT;  Denver,  CO;  Lexington, 
KY;  Washington,  DC;  and  Washington, 
PA.  To  request  a  hearing,  contact  Uie 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  time 
specified  under  DATES  using  any  of  the 
methods  listed  for  "Electronic  or  written 
comments". 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  R.  Broderick,  Rules  and 
Legislation,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Room 
115.  South  Interior  Building,  1951 
Constitution  Avenue,  N.W., 
Washington,  DC  20240.  Telephone: 
(202)  208-2700. 

E-mail  address:  nbroderi@osmre.gov. 
Additional  information  concerning 
OSM,  this  rule,  and  related  documents 
may  be  found  on  OSM's  home  page  at 
http://www.osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Public  Cmnment  Procedures 
n.  Discussion  of  Proposed  Rule 

A.  Background 

B.  Statutory  Analysis 
in.  Procedural  Matters 

I.  Public  Comment  Procedures 

Electronic  or  Written  Ck)mments 

Comments  should  be  specific  and 
confined  to  issues  pertinent  to  the 
proposed  rule.  They  also  ^ould  include 
explanations  in  support  of  the 
commoiter's  recommendations.  OSM 
appreciates  any  and  all  conunents,  but 
those  most  useful  and  likely  to 
influence  decisions  on  the  content  of  a 
final  rule  will  be  those  that  either 
involve  personal  experience  or  include 
citations  to  and  analyses  of  the  Act,  its 
legislative  history,  its  implementing 
regulations,  case  law,  other  pertinent 
State  or  Federal  laws  or  regulations. 


technical  literature,  or  other  relevant 
publications. 

Except  for  comments  provided  in  an 
electronic  format,  commenters  should 
submit  two  copies  of  their  comments 
whenever  practicable.  Comments 
received  after  the  time  indicated  under 
DATES  or  at  locati(ms  other  than  the 
OSM  office  listed  under  ADDRESSES  will 
not  necessarily  be  considered  in  the 
final  decision  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  a  public 
hearing  must  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  the  time  indicated  imder 
DATES.  If  no  one  requests  an  opportunity 
to  comment  at  a  public  hearing,  no 
hearing  will  be  held. 

If  a  public  hearing  is  held,  it  will 
continue  until  all  persons  scheduled  to 
speak  have  been  heard.  Persons  in  the 
audience  who  were  not  scheduled  to 
speak  but  who  wish  to  do  so  will  be 
heard  following  the  scheduled  speakers, 
llie  hearing  will  end  after  all  scheduled 
speakers  and  any  other  persons  present 
who  wish  to  speak  have  been  heard. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  will  assist  the 
transcriber  and  facilitate  prepeiration  of 
an  accurate  record.  Submission  of 
electronic  or  written  statements  to  OSM 
in  advance  of  the  hearing  will  allow 
OSM  officials  to  prepare  appropriate 
questions. 

Public  Meeting 

If  there  is  only  limited  interest  in  a 
hearing  at  a  particular  location,  a  public 
meeting,  rather  than  a  public  hearing, 
may  be  held.  Persons  wishing  to  meet 
with  OSM  representatives  to  discuss  the 
proposed  rule  may  request  a  meeting  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  All 
meetings  will  be  open  to  the  public  and, 
if  possible,  notice  of  the  meetings  will 
be  posted  at  the  appropriate  locations 
listed  under  ADDRESSES.  A  written 
simmiary  of  each  public  meeting  will  be 
made  a  part  of  the  administrative  record 
for  this  rulemaking. 

IL  Discussion  of  Rule 

A.  Background 

On  March  13, 1979,  OSM 
promulgated  permanent  program  rules 
as  required  by  section  501(b)  of  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (Public  Law 
95-87.  30  U.S.C.  1201  et  seq.)  (SMCRA 
or  the  Act).  See  44  FR  14902.  The  Act 
prohibits  surface  coal  mining  operations 
on  all  lands  designated  in  section 
522(e),  subject  to  valid  existing  rights 
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and  except  for  those  operations  which 
existed  on  August  3, 1977.  Lands 
designated  in  section  522(e)(1)  include 
any  lands  within  the  boundaries  of  units 
of  the  National  Park  System,  the 
National  Wildlife  Refuge  Systems,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the 
Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated  under 
section  5(a)  of  the  Wild  and  Scenic 
Rivers  Act  (16  U.S.C.  1276(a))  or  study 
rivers  or  study  river  corridors  as 
established  in  any  guidelines  piu^uant 
to  that  Act,  and  National  Recreation 
Areas  designated  by  Act  of  Congress. 
Additional  lands  designated  by  sections 
522(e)  (2),  (3),  (4),  and  (5)  include 
National  Forests;  publicly  owned  parks; 
properties  listed  on  the  National 
Register  of  Historic  Places;  100  foot 
bufier  zones  around  public  roads  and 
cemeteries;  and  300-foot  buffer  zones 
around  occupied  dwellings,  public 
buildings,  kinools,  churches, 
conmumity  or  institutional  buildings, 
and  public  parks.  The  term'"valid 
existing  rights"  (VER)  is  not  defined  in 
SMCRA.  In  a  separate  rulemaking, 
published  in  (his  issue  of  the  FedCTal 
Register  OSM  intends  to  define  VER 
and  address  requirements  and 
procedures  for  the  submission  and 
processing  of  VER  claims. 

Under  section  522(e),  if  a  person  who 
proposes  to  conduct  a  surface  coal 
mining  o{>eration  on  protected  lands 
does  not  qualify  for  one  of  the  statutory 
exceptions,  then  the  person  cannot 
conduct  the  intended  operation  on  such 
lands.  See  30  CFR  section 
773.15(c)(3)(ii)  (1990).  Section  522(e) 
does  not  specifically  mention 
subsidence  as  a  prohibited  activity. 

The  need  for  tnis  interpretative 
rulemaking  derives  in  part  from 
litigation  concerning  the  applicability  of 
the  sections  522(e)  (4)  and  (5) 
prohibitions  to  underground  mining. 
The  issue  is  whether  and  to  what  extent 
subsidence  and  imderground  coal 
extraction  operations  which  cause  or  are 
expected  to  cause  subsidence  are 
prohibited.  In  1988,  OSM  issued  a 
proposed  rule  to  address  the  issue.  See 
53  PR  52374,  December  27, 1988. 
However,  the  entire  proposed  rule  was 
withdrawn  for  further  study  in  1989.  54 
PR  30557,  July  21, 1989.  The 
withdrawal  was  based  on  comments 
received  on  the  proposed  rule,  and  on 
OSM's  analysis  of  the  issues,  which 
indicated  to  OSM  that  this  was 
fundamentally  a  legal  issue.  OSM 
therefore  decided  to  seek  a  formal 
opinion  from  the  Office  of  the  Solicitor, 
U.S.  Department  of  the  Interior,  on  this 
matter.  The  Solicitor  completed  his 
review  of  this  issue  in  July,  1991,  and 


concluded  that  the  best  interpretation  of 
SMCRA  is  that  subsidence  is  not  a 
surface  coal  mining  operation  subject  to 
theprohibitions  of  §  522(e). 

Tne  Solicitor's  Memorandum  of 
Opinion  (M-Op.)  is  based  on  an 
extensive  analysis  of  the  statute,  the 
legislative  history,  relevant  case 
authority  and  OSM's  regulatory  actions 
with  respect  to  the  applicability  of 
section  522(e)  to  subsidence  from 
imderground  mining.  The  M-Op. 
concluded  that  Congress  did  not  intend 
for  the  prohibitions  of  section  522(e)  to 
apply  to  subsidence  from  underground 
mining  and  noted  that  OSM  may 
regulate  subsidence  solely  under  section 
516  of  SMCRA  and  not  under  section 
522(e).  While  the  M-Op.  recognizes  that 
regulation  under  section  516  may  not 
have  precisely  the  same  effect  as 
regulation  under  section  522(e),  the 
analysis  provides  support  for  the 
conclusion  that  regulation  ujider  section 
516  will  achieve  full  protection  of  the 
environmental  values  which  Congress 
sought  to  protect  from  subsidence  under 
the  Act  while  encoiuBging  longwall 
mining. 

On  July  18, 1991,  OSM  published  a 
Notice  of  Inquiry  (NOI)  which  stated 
that,  based  on  OSM's  review  of  the  Act 
and  the  legislative  history,  the 
comments  received  on  the  December  27, 
1988,  proposal,  and  the  M-Op.,  OSM 
concluded  that  no  further  rulemaking 
action  was  necessary  in  regard  to  the 
applicability  of  section  522(e) 
prohibitions  to  undergroimd  mining. 
OSM  concluded  that  the  regulations,  at 
30  CFR  761.11  (d),  (e).  (0  and  (g), 
adequately  address  underground  mining 
and  appropriately  apply  the  statutorily- 
established  buffer  zones  in  a  horizontal 
dimension  only. 

On  September  6, 1991,  the  National 
Wildlife  Federation  (NWF)  filed  legal 
action  against  the  Secretary  challenging 
the  July  18  NOI  and  the  July  10  M-OP., 
on  the  applicability  of  522(e)  of  SMCRA 
to  subsidence.  National  Wildlife 
Federation  (NWF)  v.  Babbitt.  No.  91- 
2275-TAF  (D.D.C.  September  22, 1993). 
The  NWF  contended  that  both  the  M- 
Op.  and  the  NOI  violated  the 
requirements  of  the  Administrative 
Procedure  Act  (APA),  the  National 
Environmental  Policy  Act  (NEPA),  and 
SMCRA.  NWF  requested,  among  other 
things,  that  the  couri  order  OSM  to 
undertake  rulemaking  to  determine  the 
applicability  of  Section  522(e)  to 
subsidehce,  and  vacate  the  M-Op.  and 
the  NOI.  In  addition,  a  motion  was  filed 
by  the  Interstate  Mining  Compact 
Commission  (IMCC)  and  a  number  of 
industry  groups,  including  the  National 
Coal  Association  (NCA)  and  American 
Mining  Congress  (AMC),  to  intervene  as 


defendants  in  this  action.  That  motion 
was  granted  by  the  couri. 

The  district  court  vacated  the  NOI  on 
Septembw  23, 1993,  on  procedural 
grounds,  and  remanded  the  case  to  the 
Secretary  for  rulemaking  on  the 
applicability  of  section  522(e)  to 
subsidence,  in  accordance  with  the 
notice  and  comment  procedures  of  the 
APA,  5  U.S.C.  section  551  et  seq. 
National  Wildlife  Federation  (NWF)  v. 
Babbitt.  No.  91-2275-TAF  (D.D.C 
September  22, 1993). 

B.  Statutory  Analysis 

Title  V  of  the  Act  sets  forth  the  basic 
regulatory  requirements  for  coal  mining 
operations  for  which  permits  are 
required  under  the  Act.  Title  V  includes 
provisions  which  establish  regulatory 
schemes  for  surface  coal  mining,  the 
surface  effects  of  underground  coal 
mining,  and  protection  of  lands 
unsuitable  for  surface  coal  mining 
operations. 

Analysis  of  the  structure  of  Title  V 
and  the  Act  as  a  whole  confirms  that 
Congress  set  out  related  but  separate 
regulatory  schemes  for  surface  and 
underground  mining.  Congress  had 
received  ample  testimony  prior  to  the 
passage  of  the  Act  regarding  the 
differences  in  both  the  nature  and 
consequences  of  the  two  types  of  coal 
mining.  The  legislative  history 
emphasizes  that  the  differences  in  the 
natiure  and  consequences  of  the  two 
types  of  mining  require  significant 
differences  in  regulatory  approach.  See 
SMCRA  section  516(a),  30  U.S.C. 
1266(a);  see  also  SMCRA  sections  516 
(b)(10)  and  (d),  30  U.S.C.  1266  (b)(10) 
and  (d).  See,  e.g.,  H.R  Rep.  No.  2  18, 
95th  Cong.,  1st  Sess.  59  (1977);  S.  Rep. 
No.  128,  95th  Cong.,  2nd  Sess.  50 
(1977);  H.R.  Rep.  No.  1445,  94th  Cong.. 
2nd  Sess.  19  (1976);  S.  Rep.  No.  402, 
93rd  Con^.,  2nd  Sess.  83  (1973);  H.R. 
Rep.  No.  1072.  93rd  Cong.  2nd  Sess.  57. 
108  (1974);  H.R.  Rep.  No.  1462,  92nd 
Cong.,  2d  Sess.  32  (1972);  123  Cong. 
Rec.  8083,  8154  (1977);  123  Cong.  Rec. 
7996  (1977);  123  Cong.  Rec.  3726  (1977). 

For  instance,  Congress  was  aware  that 
the  types  of  environmental  risks 
associated  with  underground  mining 
are,  for  the  most  part,  significantly 
di^rent  from  those  associated  with 
surface  mining.  Environmental  impacts 
associated  with  (pre-SMCRA) 
unregulated  or  unreclaimed 
underground  mines  included 
subsidence  and  hydrological  problems 
that  were  hidden  deep  underground  and 
not  observable  at  the  surface  for  an 
unpredictably  long  time.  Such  surface 
consequences  could  be  severe  and  long- 
lasting.  The  problems  in  some  cases 
remained  fundamentally  inaccessible  or 
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unchangeable  because  of  adverse 
technological,  geological  and 
hydrological  conditions. 

By  contrast,  most  of  the  impacts  of 
unregulated  pre-SMCRA  surface  mining 
resulted  from  surface  activities  that 
%vere  more  immediate  and  more  readily 
observable,  and  the  resisting  conditions 
were  relatively  accessible  for 
reclamation.  See  H.R.  Rep.  NO.  1445, 
94th  Cong..  2d  Sess.  20-22  (1976). 

This  proposed  rulemaking  addresses 
whether  the  provisions  of  section 
522(e),  which  expressly  apply  to 
"surface  coal  mining  operations," 
should  be  construed  as  applying  to 
subsidence  from  underground  mining, 
which  is  not  specifically  referenced  in 
the  definition  of  that  term.  Addressing 
this  issue  requires  interpretation  of  the 
phrase  "surface  coal  mining  operations", 
as  used  in  section  522(e)  and  defined  in 
section  701(28).  See  30  U.S.C  1272(e): 
1291(28). 

In  the  past,  OSM  has  not  taken  a 
definitive  positicm  on  the  issue  of  the 
applicability  of  section  522(e)  to 
subsidence.  In  some  documents,  OSM 
has  apparently  taken  the  position  that 
section  522(e)  does  apply  to  subsidence 
from  undergroimd  mining.  In  the  1979 
rulemaking  which  first  established 
permanent  program  rules  under 
SMCRA,  OSM  dealt  with  this  issue  in 
two  provisions.  Concerning  the 
definitions  at  30  CFR  761.5.  OSM 
rejected  a  comment  that  "surface 
operations  and  impacts  incident  to  an 
underground  mine"  should  be  limited 
to  subsidence.  44  FR  14990,  March  13, 
1979.  Such  operations  and  impacts  are 
permitted  in  some  circumstances  in 
National  Forests  under  an  exception  to 
section  522(e)(2).  The  negative 
implication  would  appear  to  be  that 
such  operations  and  impacts  (including 
subsidence)  are  otherwise  prohibited  by 
section  522(e).  ^ 

In  the  preamble  discxission  of  the 
regulation  at  30  CFR  761.11(d),  which 
concerned  the  section  522(e)(4] 
prohibition  on  mining  within  100  feet  of 
the  right-of-way  of  a  public  road,  OSM 
accepted  a  comment  that  the  100  feet 
should  be  measured  horizontally  "so 
that  undergroimd  mining  below  a  public 
road  is  not  prohibited."  OSM  stated  its 
belief  that  mining  under  a  road  should 
not  be  prohibited  "where  it  would  be 
safe  to  do  so."  44  FR  14994.  March  13, 
1979.  The  negative  implication  from 
this  last  clause  would  appear  to  be  that 
mining  under  a  public  road  should  be 
prohibited  where  it  would  be  unsafe  to 
do  so,  but  the  preamble  does  not  discuss 
whether  such  prohibition  would  come 
from  section  516  or  fit>m  an 
interpretation  that  section  522(e) 


prohibits  subsidence  that  causes 
n^'tenal  damage. 

See  also  letter  of  Patrick  Boggs,  Office 
of  Siuface  Mining,  to  Ralph  Albright,  Jr., 
regarding  Otter  Creek  Coal  Co.  v.  United 
States,  January  19, 1981;  and 
Determination  of  Valid  Existing  Rights 
Within  the  Otter  Creek  Wilderness  Area 
of  Monongahela  National  Forest;  Notice. 
49  FR  31228,  31231.  31233  (August  3. 
1984),  characterizing  subsidence  as  a 
prohibited  surface  impact  under  section 
522(e):  and  Federal  Defendant's 
Supplemental  Memorandum  on  the 
Relationship  Between  section  522(e) 
and  the  Surface  Impacts  of  Underground 
Coal  Mining  at  8,  In  re  Permanent 
Surface  Mining  Regulation  Litigation  U. 
No.  79-1144  (D.D.C.  1985). 

However,  in  its  approvals  of  State 
regulatory  programs,  OSM  has  not 
required  states  to  apply  the  lands 
unsuitable  prohibitions  to  subsidence. 
In  fact,  OSM  has  accepted  both  the 
policy  of  some  states  not  to  apply  the 
prohibitions  to  subsidence,  and  the 
policy  of  other  states  to  apply  the 
prohibitions  only  to  subsidence  causing 
material  damage.  See  Statement  of 
Interstate  Mining  Compact  Commission 
Re  Oversight  Hearing  on  Subsidence 
Issues,  Before  the  Mining  and  Natural 
Resources  Subcommittee,  Committee  on 
Interior  and  Insular  Affairs,  U.S.  House 
of  Representatives.  June  28, 1990.  With 
the  exception  of  Colorado.  Illinois, 
Indiana,  and  Montana,  states  with  active 
underground  coal  mining  do  not  apply 
the  prohibitions  of  section  522(e)  to 
subsidence.  The  states  regulate  the 
effects  of  subsidence  through  state 
regulations  which  implement  section 
516  of  SMCRA.  Those  regulations 
provide  for  the  restriction,  repair,  and 
compensation  for  subsidence  and 
material  damage  to  certain  structures 
and  lands.  Colorado  does  not  allow 
material  damage  to  structures  even  with 
landowner  waivers  or  VER.  Illinois 
prohibits  planned  subsidence  in  section 
522(e)  areas.  The  mineral  owner  must 
possess  the  right  to  subside  through 
applicable  waiver  or  VER.  Indiana 
regulations  prohibit  material  damage 
fitim  subsidence  to  certain  structiires 
and  lands.  Indiana  has  not  approved 
planned  subsidence  in  past  permits,  and 
has  not  developed  specific  policies 
related  to  the  approval  of  planned 
subsidence.  Information  obtained  ftoxa 
Indiana  indicates  that  it  anticipates  that 
it  would  prohibit  subsidence  unless  the 
mineral  owner  possesses  the  spe^fic 
right  through  applicable  waiver  or  VER. 
Also,  Montana  has  no  defined  policy 
regarding  the  regulation  of  subsidence. 
This  is  due  in  part  to  the  fact  that  the 
State  has  one  inactive  underground 
mine  that  has  not  begun  production. 


Montana  is  sparsely  populated,  and  has 
not  encoimtered  conditions  that  require 
it  to  determine  whether  subsidence  is 
prohibited  in  section  522(e)  areas.  See 
Proposed  Revision  to  the  Permanent 
Program  Regulations  Implementing 
section  S22(e)  of  the  Surace  Mining 
Control  and  Reclamation  Act  of  1977, 
Draft  Environmental  Impact  Statement: 
OSM-€IS-29  (June,  1995),  prepared  by 
U.S.  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Table  II- 
1  at  pages  11-2,3. 

Because  OSM  arguably  has  taken 
conflicting  or  unclear  positions  in  the 
past,  OSM  is  proposing  to  develop  a 
definitive  position  on  this  issue, 
consistent  with  the  Act.  For  the  reasons 
set  forth  below,  OSM  proposes  to 
interpret  SMCRA  as  regulating 
subsidence  imder  sections  516  and  720; 
and  proposes  to  interpret  section  522(e) 
in  light  of  the  statutory  definition  of 
"siuface  coal  mining  operations"  in 
section  701(28),  as  not  applying  to 
subsidence  bom  underground  mining. 

Section  516 

Section  516  establishes  the  regulatory 
requirements  for  the  surface  effects  of 
underground  coal  mining,  including 
provisions  for  the  control  of  subsidence 
bom  imderground  coal  mining.  SMCRA 
section  516  provides  in  relevant  part: 

(a)  The  Secretary  shall  promulgate  rules 
and  regulations  directed  toward  the  surface 
effects  of  underground  coal  mining 
operations,  embodying  the  following 
requirements  and  in  accordance  with  the 
procedures  established  under  section  501  of 
this  Act:  Provided,  howevet.  That  in  adopting 
any  rules  and  regulations- the  Secretary  shall 
consider  the  distinct  di^rence  between 
surface  coal  mining  and  underground  coal 
mining.  •  *  * 

(b)  Each  permit  issued  under  any  approved 
State  or  Federal  program  pursuant  to  this  Act 
and  relating  to  underground  coal  mining 
shall  require  the  operator  to — 

(1)  adopt  measures  consistent  with  known 
technology  in  ordw  to  prevent  subsidence 
causing  material  damage  to  the  extent 
technologically  and  economically  feasible, 
maximize  mine  stability,  and  maintalii  the 
value  and  reasonably  foreseeable  use  of  such 
surface  lands,  except  in  those  instances 
where  the  mining  technology  used  requires 
planned  subsidence  in  a  predictable  and 
controlled  maimer  Provided,  That  nothing  in 
this  subsection  shall  t>e  construed  to  prohibit 
the  standard  method  of  room-and-pillar 
mining: 

(c)  In  order  to  protect  the  stability  of  the 
land,  the  regulatory  authority  shall  suspend 
underground  coal  mining  under  urt)anized 
areas,  cities,  towns,  and  major 
-impoundments,  or  permanent  streams  if  he 
finds  imminent  danger  to  inhabitants  of  the 
uri)anized  areas,  cities,  towns,  and 
conununities. 

(d)  The  provisions  of  Title  V  of  this  Act 
relating  to  State  and  Federal  programs. 
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peimits,  bonds,  inspections  and  enforcement, 
public  review,  and  administrative  and 
Judicial  review  shall  be  applicable  to  surface 
operations  and  sur&ce  impacts  incident  to  an 
underground  coal  mine  with  such 
modifications  to  the  permit  application 
requirements,  pennit  approval  or  denial 
procedures,  and  bond  requirements  as  are 
necessary  to  accommodate  the  distinct 
difference  between  surface  and  underground 
coal  mining,  *  •  • 

30  U.SX:.  section  1266. 

Section  516  is  implemented  in  large 
part  at  30  CFR  Part  817,  which  sets  forth 
the  perfonnance  standards  for 
undei^ground  coal  mining.  The 
provisions  concerning  subsidence 
control  in  Part  817  include  perfonnance 
standards  which  require  the  prevention 
of  material  damage  and  maintaining  the 
value  and  reasonably  foreseeable  use  of 
sur&ce  lands,  or  using  mine  technology 
for  planned  subsidence  in  a  predictable 
and  controlled  manner;  compliance 
with  the  subsidence  control  plan;  repair 
of  material  damage;  and  a  detailed  plan 
of  imdergroimd  workings. 

Section  516(b)  sets  the  foundation  for 
a  regulatory  scheme  intended  to  control 
sub^dence  to  the  extent  technologically 
and  economically  feasible  in  order  to 

f)rotect  the  value  and  use  of  surface 
ands.  Section  516(c)  authorizes 
suspension  of  undeigroimd  mining 
imder  urban  areas  and  water  bodies, 
when  there  is  inuninent  danger  to 
inhabitants.  Section  516(c)  applies  in 
those  situations  in  which  an 
underground  mine  has  been  permitted 
because  all  applicable  permitting 
standards,  including  standards  for 
prevention  of  material  damage,  have 
been  met,  but  actual  underground 
mining  poses  a  serious  subsidence 
danger  to  inhabitants  of  urban  areas  and 
water  bodies. 

Section  515 

Section  515  of  the  Act  sets  out  the 
environmental  protection  performance 
standards  for  surface  coal  mining, 
including  standards  for  backfilling  and 
grading  to  approximate  original  contour; 
revegetation;  reconstruction  of  prime 
farmlands;  impoundments;  angering; 
protecting  the  hydrologic  balance; 
protecting  fish  and  wildlife  values; 
disposal  of  excess  spoil,  mine  waste, 
and  acid-forming  and  toxic  materials, 
use  of  explosives:  and  constrution  of 
roads.  This  section  is  implemented  in 
large  part  at  30  CFR  Part  816. 

Section  720 

Section  720  of  SMCRA  was  added  by 
the  Energy  Policy  Act  of  1992,  Public 
law  102-486, 106  Stat.  2776  (1992).  The 
statute  was  enacted  on  October  24, 
1992.  Section  720  provides,  in  relevant 
part: 


(a)  Underground  coal  mining  operations 
conducted  dter  the  date  of  enactment  of  this 
section  shall  comply  with  each  of  the 
following  requirements: 

(1)  Promptly  repair,  or  compensate  for, 
material  damage  resulting  from  subsidence 
caused  to  any  occupied  residential  dwelling 
and  structures  related  thereto,  or  non- 
conunercial  building  due  to  underground 
coal  mining  operations.  Repair  of  damage 
shall  include  rehabilitation,  restoration,  or 
replacement  of  the  damaged  occupied 
residential  dwelling  and  structures  related 
thereto,  or  non-commercial  building  and 
shall  be  in  the  full  amount  of  the  diminution 
in  value  resulting  from  the 

subsidence.  •  •  • 

(2)  Promptly  replace  any  drinking, 
domestic,  or  residential  water  supply  from  a 
well  or  spring  in  existence  prior  to  the 
application  for  a  surface  coal  mining  and 
reclamation  permit,  which  has  been  affected 
by  contamination,  diminution,  or 
interruption  resulting  from  underground  coal 
mining  operations.  Nothing  in  this  section 
shall  be  contrued  to  prohibit  or  interrupt 
underground  coal  mining  operations. 
30U.S.C1310. 

On  March  31, 1995,  OSM  published 
final  regulations  implementing  these 
provisions.  The  implementing 
regulations  are  set  forth  primarily  in 
Parts  701,  784,  and  817.  Amendments  to 
Part  701  provide  definitions  of  key 
terms.  The  regulations  require  a 
presubsidence  survey  to  document  the 
condition  of  protected  structures  and 
the  quantity  and  quality  of  protected 
water  supplies,  that  could  be  damaged 
by  subsidence.  The  regulations  also 
clarify  that,  if  the  proposed  mining 
would  provide  for  planned  subsidence 
in  a  predictable  and  controlled  manner, 
then,  with  certain  exceptions;  the 
permittee  must  take  measures  consistent 
with  the  mining  method,  to  minimize 
material  damage  to  the  extent 
technologically  and  economically 
feasible  to  non-commercial  buildings 
dwellings  and  related  structures. 

Section  522(e) 

In  addition  to  the  regulation  of  siuface 
and  underground  coal  mining  imder 
sections  515,  516,  and  720,  SMCRA 
section  522(e)  imposes  certain 
prohibitions  on  surface  coal  mining 
operations  on  lands  designated  by 
(ingress  as  unsuitable  for  those 
operations.  Congress  determined  that 
the  nature  and  purpose  of  certain  areas 
and  land  uses  were  incompatible  with 
surface  coal  mining  operations.  See  S. 
Rep.  No.  128.  95th  Cong.  1st  Sess.  55 
(1977).  Therefore,  SMCRA  section 
522(e)  states  that,  with  certain 
exceptions,  surface  coal  mining 
operations  are  prohibited  on  or  within 
specified  distances  of  those  lands  and 
uses. 


Section  522(e)  provides,  in  relevant 
part,  as  follows: 

After  the  enactment  of  this  Act  and  subject 
to  valid  existing  rights  no  surface  cod 
mining  operations  except  those  which  exist 
on  the  date  of  enactment  of  the  Act  shall  be 
permitted— 

(1)  on  any  lands  within  the  boundaries  of 
units  of  the  National  Park  System,  the 
National  Wildlife  Rehige  Systems,  the 
National  System  of  Trails,  the  National 
Wilderness  Preservation  System,  the  WMd 
and  Scenic  Rivers  System,  including  study 
rivers  designated  under  section  5(a)  of  the 
Wild  and  Scenic  Rivers  Act  and  National 
Recreation  Areas  designated  by  Act  of 
Congress; 

(2)  on  any  Federal  lands  within  the 
boundaries  of  any  national  forest:  Provided, 
however.  That  surface  coal  mining  operaUons 
may  be  permitted  on  such  lands  if  the 
Seoetaiy  finds  that  there  are  no  significant 
recreational,  timber,  economic,  or  other 
values  which  may  be  incompatible  with  such 
sur&ce  mining  operations  and — 

(A)  surface  operabons  and  impacts  are 
incident  to  an  underground  coal  mines  or 

(B)  where  the  Secretary  of  Agriculture 
determines,  with  respect  to  lands  which  do 
not  have  a  significant  forest  cover  within 
those  national  forests  west  of  the  100th 
meridian,  that  surface  mining  is  in 
compliance  with  the  Multiple-Use  Sustained- 
Yield  Act  of  1969.  the  Federal  Coal  Leasing 
Amendments  Act  of  1975,  the  National 
Forest  Management  Act  of  1976,  and  the 
provisions  of  this  Act:  And  provided  further, 
that  no  surface  coal  mining  operations  may 
be  permitted  within  the  boundaries  of  the 
Custer  National  Forests; 

(3)  which  will  adversely  affected  any 
publicly  owned  park  or  places  included  in 
the  National  Register  of  Historic  Sites  unless 
approved  jointly  by  the  regulatory  authority 
and  the  Federal,  State,  or  local  agency  with 
jurisdiction  over  the  park  or  the  historic  site; 

(4)  within  one  hundred  feet  of  the  outside 
right-of-way  line  of  any  public  road,  except 
where  mine  access  roads  or  haulage  roads 
join  such  right-of-way  line  and  except  that 
the  regulatory  authority  may  permit  such 
roads  to  be  relocated  or  the  area  affected  to 
lie  within  one  hundred  fact  of  such  road,  if 
after  public  notice  and  opportunity  for  public 
hearing  in  the  locality  a  written  finding  is 
made  that  the  interests  of  the  public  and  the 
landowners  affected  thereby  will  be 
protected;  or  (5)  within  three  hundred  feet 
from  any  occupied  dwelling,  unless  waived 
by  the  owner  thereof,  nor  within  three 
hundred  feet  of  any  public  building,  school, 
church,  community,  or  institutional  building, 
public  park,  or  within  one  hundred  fact  of  a 
cemetery. 

30  U.S.C.  1272(e)  (emphasis  added). 

Section  522(e)  is  implemented 
primarily  at  30  CFR  Part  761.  That  part 
provides  definitions  of  key  terms 
concerning  SMCRA  section  522(e)  and 
describes  the  procedures  to  be  followed 
in  implementing  the  prohibitions  of 
section  522(e).  Sections  522(e)  (4)  and 
(5)  are  implemented  by  30  CFR  761.11 
(d)  throu^  (g)  which  provides  that 
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subject  to  valid  existing  rights  and  an 
exemption  for  mines  existing  on  August 
3, 1977,  no  surfoce  coal  mining 
operations  shall  be  conducted  within 
the  specified  distances,  "measured 
horizontally,"  of  the  listed  features  and 
facilities,  llie  regulation  implementing 
section  522(e)  requires  a  determination, 
as  a  prerequisite  for  permit  issuance 
under  section  515  or  516,  whether  a 
requester  has  the  right  to  conduct  a 
surface  coal  mining  operation  of  such 
lands.  30  CFR  761.12  (1990). 

The  language  "measured 
horizontally,"  was  added  in  response  to 
a  comment  which  requested  that  OSM 
clarify  that  undergroimd  mining 
beneath  a  public  road  would  not  be 
prohibited.  Although,  OSM  explained 
that  it  did  not  believe  mining  under  a 
road  should  be  prohibited  when  it 
would  be  safe  to  do  so,  OSM  provided 
no  clarification  as  to  what  is  meant  by 
"safe  to  do  so." 

Section  701(28) 

Section  522(e)  of  SMaL\  establishes 
that  subject  to  VER  and  except  for 
operations  existing  on  August  3, 1977, 
"surface  coal  mining  operations"  are 
prohibited  in  each  of  the  five  areas  set 
out  in  subparagraphs  (e)(1)  through 
(e)(5).  Thus  an  understanding  of  the 
definition  of  the  term  "surface  q>al 
mining  operations"  in  section  701(28)  is 
required  to  determine  the  scope  of  the 
prohibitions.  The  term  "svirface  coal 
mining  operations"  is  defined  in  section 
701(28)  and  includes  certain  aspects  of 
underground  coal  mining.  However, 
section  701(28)  does  not  specifically 
mention  subsidence. 

Section  701(28)  provides  in  full  as 
follows: 

"surfMe  coal  mining  operations"  means — 
(A)  activities  conducted  on  the  surface  of 
lands  in  connection  with  a  surface  coal  mine 
or  subject  to  the  requirements  of  section  516 
surface  operations  and  surface  impacts 
incident  to  an  underground  coal  mine,  the 
products  of  which  enter  commerce  or  the 
operations  of  which  directly  or  indirectly 
aftscted  interstate  commerce.  Such  activities 
include  excavation  for  the  purpose  of 
obtaining  coal  including  such  common 
methods  as  contour,  strip,  auger, 
mountaintop  removal,  box  cut,  open  pit,  and 
area  mining,  the  uses  of  explosives  and 
blasting,  and  in  situ  distillation  or  retorting, 
leaching  or  other  chemical  or  physical 
processing,  and  the  cleaning,  concentrating, 
or  other  processing  or  preparation,  loading  of 
coal  for  interstate  commerce  at  or  near  the 
mine  site:  Provided,  however.  That  such 
activities  do  not  include  the  extraction  of 
coel  incidental  to  the  extraction  of  other 
minerals  where  coal  does  not  exceed  16% 
per  centum  of  the  tonnage  of  minerals 
removed  for  purposes  of  commercial  use  or 
sale  or  coal  explorations  subject  section  512 
of  this  Act:  and 


(B)  the  areas  upon  which  such  activities 
occur  or  where  such  activities  disturb  the 
natural  land  surface.  Such  areas  shall  also 
include  any  adjacent  land  the  use  of  which 
is  incidental  to  any  such  activities,  all  lands 
affected  by  the  construction  of  new  roads  or 
the  improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  such  activities  and 
for  haulage,  and  excavations,  workings, 
impoundments,  dams,  ventilation  shafts, 
entryways,  refuse  banks,  dumps,  stockpiles, 
overt>iutlen  piles,  spoil  banks,  culm  banks, 
tailings,  holes  or  depressions,  repair  areas, 
storage  areas,  processing  areas,  shipping 
areas  and  other  areas  upon  which  are  sited 
structures,  facilities,  or  other  property  or 
materials  on  the  surface,  resulting  from  or 
incident  to  such  activities. 

30  U.S.C1 291(28). 

Interpretation  of  Section  701(28) 

While  the  definition  of  "surface  coal 
mining  operation"  in  SMCRA  section 
701(28)  is  not  a  clearly  drafted 
provision,  OSM  believes  that  paragraph 
(A)  of  the  definition  includes  only 
surface  activities  which  are  connected 
with  a  surface  coal  mine,  and  surface 
activities  connected  with  those  surface 
operations  and  surface  impacts  that  are 
incident  to  an  undergroimd  mine  and 
that  are  subject  to  section  516.  This 
proposed  interpretation  is  consistent 
with  the  description  of  the  efiiect  of 
section  701(28)  in  the  Senate  Report  on 
the  version  of  the  definition  that  was 
adopted: 

"Surface  Icoal]  mining  operations"  *  *  * 
includes  all  areas  upon  which  occur  surfiKe 
mining  activities  and  surface  activities 
incident  to  underground  mining.  It  also 
includes  all  roads,  faciUties,  structiues, 
property,  and  materials  on  the  surface 
resulting  from  or  incident  to  such  activities 
S.  Rep.  Na  128.  95tb  Cong.  1st  Sess.  98 
(1977)  (emphasis  added). 

Paragraph  (B)  of  section  701(28) 
supports  diis  interpretation.  Paragraph 
(A)  refers  to  "activities  conducted  on  the 
surface  of  lands  in  connection  with  a 
surface  coal  mine  or"  *  *  "surface 
operations  and  surface  impacts  incident 
to  an  underground  coal  mine  *  *  *." 
Paragraph  (B)  refers  to  "the  areas  upon 
which  such  activities  occiu  or  where 
such  activities  disturb  the  natural  land 
surface"  and  to  holes  or  depressions 
"resulting  from  or  incident  to  such 
activities*  *  *"  (emphasis added). The 
only  "activities"  to  which  paragraph  (B) 
could  refer  are  those  described  in 
paragraph  (A),  namely  those  conducted 
on  the  surface  of  lands  in  connection 
with  a  surface  coal  mine  or  in 
connection  with  the  surface  operations 
and  impacts  incident  to  an  undeigroiuid 
coal  mine. 

Under  this  construction,  subsidence 
would  not  be  included  within  the  term 
"surface  coal  mining  operations" 


because  it  is  not  an  activity  conducted 
on  the  surface  of  lands,  and  it  is  not  an 
area  on  which  surface  activities  occur, 
or  an  area  where  surface  activities 
distiui)  the  siuface,  or  a  hole  or 
depression  resulting  fiom  or  incident  to 
surface  activities.  Surface  activities 
associated  with  siu^ce  operations 
incident  to  underground  mining,  and 
siuiace  activities  associated  with  surface 
impacts  incident  to  imderground 
mining  would  be  included  in  the 
definition.  While  subsidence  is  clearly  a 
siuface  impact  incident  to  imderground 
mining,  it  is  not  a  surface  activity  under 
the  definition  of  surface  coal  mining 
operations.  This  reading  of  subsection 
701(28),  however,  would  not  mean  that 
subsidence  would  be  exempt  from 
regulation  \mder  the  Act,  since  Congress 
specifically  provided  for  regulation  of 
subsidence  under  section  516  of 
SMCRA. 

Relationship  of  Section  522(e)  to 
Sections  516  and  720 

OSM  believes,  based  on  its 
interpretation  of  the  language  of  section 
516  and  of  the  legislative  history,  that 
Congress  intended  section  5 16(c).  in 
combination  with  other  regulatory 
provisions  under  section  516  and 
section  720,  to  c^r  sufficient 
prohibition,  prevention,  or  repair  of 
subsidence  damage  to  those  features 
that  Congress  considered  vulnerable  to 
significant  impairment  from  subsidence. 
The  existence  of  this  comprehensive 
regulatory  scheme  in  section  516  make 
it  unlikely  that  Congress  also  intended 
to  prohibit  subsidence  under  section 
522(e). 

The  legislative  history  of  section  516 
contains  ample  references  to  Congress' 
focus  on  control  rather  than  prohibition. 
The  following  is  pertinent  House  Report 
language: 

Surface  subsidence  has  a  different  effect  on 
different  land  uses.  Generally,  no  appreciable 
impact  is  realized  on  agricultural  land  and 
similar  types  of  land  and  productivity  is  not 
affected.  On  the  other  hand  when  subsidence 
occurs  under  developed  land  such  as  that  in 
an  urbanized  area,  substantial  damage  results 
to  surface  improvements  be  they  private 
homes,  commercial  buildings  or  public  roads 
and  schools.  One  characteristic  of  subsidence 
which  disrupts  surfece  land  uses  is  its 
unpredictable  occurrence  in  terms  of  both 
time  and  location.  Subsidence  occurs, 
seemingly  on  a  random  basis,  at  least  up  to 
60  years  after  mining  and  even  in  those  areas 
it  is  still  occurring.  It  is  the  intent  of  this 
section  to  provide  the  Secretary  with  the 
authority  to  reouire  the  design  and  conduct 
of  undergrouna  mining  methods  to  control 
subsidence  to  the  extent  technologically  and 
economically  feasible  in  order  to  protect  the 
value  and  use  of  surface  lands. 

H.R.  Rep.  No.  218,  95th  Cong.,  1st  Sess.  126 
(1977). 
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In  those  extreme  cases  in  which 
Congress  felt  that  prohibition  could  be 
necessary,  it  provided  broad  authority 
under  section  516(c): 

In  order  to  prevent  the  creation  of 
additional  subsidence  hazards  from 
underground  mining  in  developing  areas, 
subsection  (c)  provides  permissive  authority 
to  the  regulatory  agency  to  prohibit 
underground  coal  mining  in  urbanized  areas, 
cities,  towns  and  communities,  and  under  or 
adjacent  to  industrial  buildings,  major 
impoundments  or  permanent  streams. 
S.  Rep.  No.  128  at  84-85. 

It  is  reasonable  to  conclude  that 
Congress  addressed  specifically,  in 
section  516(c).  the  limited  types  of 
surface  features  that  might  be  so 
significantly  affected  by  subsidence 
from  underground  mining  that  a 
subsidence  prohibition  could  be 
appropriate.  This  conclusion  that 
prohibition  was  to  be  imposed  solely 
under  516(c)  is  buttressed  by  the 
discussion  in  the  House  report  quoted 
above,  that  subsidence  has  no 
appreciable  impact  on  agricultiu^l  land 
and  similar  types  of  land.  It  is  not 
necessary  to  impose  the  prohibitions  of 
section  522(e)  on  subsidence  because 
the  surface  features  that  might  need 
such  protection  are  covered  by  section 
516(c). 

This  conclusion  is  also  supported  by 
the  discussion  in  the  1977  Senate  report 
on  section  522(e)  which  notes  that 
"surface  coal  mining"  is  prohibited 
within  the  specified  distances  of  public 
roads,  occupied  buildings,  and  active 
undei^ground  mines,  "for  reasons  of  . 
public  health  and  safety."  S.  Rep.  No. 
128  at  55.  Clearly,  one  of  Congress' 
purposes  in  section  522(e)(4)-(5)  was  to 
protect  public  health  and  safety. 
Prohibition  of  subsidence  in  all  section  • 
522(e)  areas  would  be  unnecessary, 
however,  given  that  an  underground 
mine  must  meet  the  requirements  of 
section  516  to  prevent  material  damage 
and  to  maintain  the  value  and  use  of 
lands,  and  those  requirements  should 
prevent  risks  to  pubUc  health  and 
safety.  Moreover,  if  an  unforeseen  and 
imminent  subsidence  danger  were  to 
arise,  section  516(c)  requires  that 
underground  mining  be  suspended  as 
necessary,  thus  providing  a  second  level 
of  protection  for  public  health  and 
safety.  Therefore,  Congress  had  already 
addressed  in  section  516  those 
subsidence  control  measures  necessary 
to  address  public  health  and  safety. 

Sections  516  and  720,  the  sections  of 
the  Act  expressly  dealing  with 
subsidence,  treat  subsidence  as  a  surface 
impact  to  be  regulated  only  to  the  extent 
that  it: 

(1)  Causes  material  damage  (section 
516(b)(1)  and  section  720(a)(1)),  or 


(2)  Diminishes  the  value  or  the  reasonably 
foreseeable  uses  of  the  surface  (section 
516(b)(1))  or 

(3)  Creates  imminent  danger  (section 
S16(c)).  or 

(4)  Contaminants,  diminishes,  or  interrupts 
a  domestic  water  supply  (section  720(a)(2)). 

The  legislative  history  of  SMCRA 
indicates  that  Congress  was  only 
concerned  with  subsidence  insofar  as  it 
causes  environmental  or  safety- 
problems,  disrupts  land  uses,  or 
diminishes  land  values.  Congress  has 
repeatedly  recognized  that  there  is  little 
concern  about  subsidence  that  causes  no 
significant  damage  to  a  surface  use  or 
facility  or  danger  to  human  life  or 
safety.  See  H.R.  Rep.  No.  218,  95th 
Cong.,  1st  Sess.  126  (1977);  H.R.  Rep. 
No.  1445, 94th  Cong.,  2nd  Sess.  71-72 
(1976);  H.R.  Rep.  No.  896.  94th  Cong., 
2d  Sess.  73-74  (1976);  H.R.  Rep.  No.  45, 
94th  Cong.  1st  Sess.  115-116  (1975); 
H.R.  Rep.  No.  1072,  93rd  Cong.,  2d  Sess. 
108-109  (1974);  H.R.  Rep.  No.  776. 
102nd  Cong.,  2d  Sess.  102-474  (1992). 

Congressional  Intent 

OSM's  proposed  interpretation  is 
consistent  with  Congress'  intent  to 
encourage  underground  mining  and  full 
coal  resource  recovery.  The  statute  and 
legislative  history  express  Congress' 
intent  to  "encourage  the  full  utiUzation 
of  coal  resources  through  the 
development  and  application  of 
underground  extraction  technologies," 
SMCRA  section  102(k).  30  U.S.C. 
section  1202(k).  Similarly,  Congress 
found  that: 

The  overwhelming  percentage  of  the 
Nation's  coal  reserves  can  only  be  extracted 
by  underground  mining  methods,  and  it  is, 
therefore,  essential  to  the  national  interest  to 
insure  the  existence  of  an  expanding  and 
economically  healthy  underground  coal 
mining  industry. 

SMCRA  section  101(b),  30  U.S.C  section 
1201(b). 

In  fact,  there  is  evidence  that  Congress 
wished  to  encourage  longwall  mining  in 
particular 

Underground  mining  is  to  be  conducted  in 
such  a  way  as  to  assure  appropriate 
permanent  support  to  prevent  surface 
subsidence  of  land  and  the  value  and  use  of 
surface  lands,  except  in  those  instances 
where  the  mining  technology  approved  by 
the  regulatory  authority  at  the  outset  results 
in  planned  subsidence.  Thus,  operators  may 
use  undetground  mining  techniques,  such  as 
long-wall  mining,  which  completely  extract 
the  coal  and  which  result  in  predictable  and 
controllable  subsidence. 
S.  Rep.'No.  128, 95th  Cong.,  1st  Sess.  84 
(1977).  See  also  S.  Rep.  No.  28.  94th  Cong., 
1st  Sess.  215  (1975). 

Qearly,  if  subsidence  is  likely  to 
occur  from  room-and-pillar 


underground  mining  and  is  a  virtually 
inevitable  consequence  of  longwall 
mining,  then  prohibiting  all  subsidence 
below  homes,  roads,  and  other  features 
specified  in  section  522(e)  could  make 
it  substantially  less  feasible  to  mine  and 
could  substantially  reduce  the  level  of 
coal  recovery  in  areas  where  such 
features  are  common  on  the  surface. 

Thus,  inclusion  of  subsidence  in  the 
definition  of  "surface  coal  mining 
operations"  at  section  701(28),  and 
application  of  the  section  522(e) 
prohibitions  to  subsidence  could  be 
regarded  as  failing  to  accommodate 
congressional  recognition  of  the 
importance  of  underground  mining  and 
longwall  mining  in  particular.  The 
application  of  the  prohibitions  in 
section  522(e)  to  subsidence  could 
substantially  impeded  longwall  and 
other  full-extraction  mining  methods. 
As  discussed  above,  the  language  of 
SMCRA  demonstrates  that  Congress 
intended  to  encourage  underground 
mining  and  especially  full-extraction 
methods  such  as  longwall  mining. 
Congress  intended  that  longwall  and 
other  mining  techniques  that  completely 
remove  the  coal  be  used  as  subsidence 
control  measures.  See  H.R.  Rep.  No. 
218,  supra.  Such  techniques  involve 
plaimed  subsidence. 

Comparison  of  Underground  Mining 
Techniques 

Mine  productivity  improved 
significantly  during  the  1980'$  thus 
reversing  the  declining  trend  of  the 
earlier  decade.  Productivity  increased 
by  an  average  of  6.6  percent  per  year 
between  1980  and  1990  (Department  of 
Energy,  Energy  Information 
Administration  (EIA).  1990). 
Improvement  in  undei<ground  mine 
productivity  was  particularly 
impressive.  While  surface  mining 
productivity  rose  86  p>ercent  during  the 
1980's.  productivity  at  underground 
mines  more  than  doubled. 

The  increases  in  productivity  can  be 
attributed  to  intense  competition 
between  coal  producers,  technology 
advancement,  changing  market 
conditions,  improved  labor/ 
management  relations,  and  a  matured 
and  more  experienced  labor  force.  The 
three  primary  underground  mining 
methods  principally  used  to  extract  coal  ^ 
are  room-and-pillar,  room-and-pillar 
with  secondary  mining,  and  Icmgwall 
mining.  Room-and-pillar  is  the 
predominant  undei^ground  mining 
method,  although  longwall  mining  has 
increased  in  use  in  the  United  States 
since  1960. 
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Room  and  Pillar  Mining 

Room  and  pillar  mining  is  the 
predominant  method  of  cx)al  extraction 
in  the  United  States.  The  room  and 
pillar  method  in  its  basic  form  consists 
of  driving  entries,  rooms  and  cross-cuts 
into  the  coal  seam  to  extract  coal.  Pillars 
of  coal  are  left  to  support  the  mine  roof, 
or  for  haulage  and  ventilation.  This 
procedure  is  called  "development" 
mining.  Movements  of  the  ground 
surface  during  this  procedure  are  nearly 
always  imperceptible. 

To  increase  the  extraction  of  coal 
where  conditions  allow,  development 
mining  is  followed  by  "pillar  recovery," 
where  the  pillars  are  systematically 
extracted.  This  is  called  secondary  (or 
retreat)  mining.  Secondary  mining 
occurs  when  the  coal  pillars  left  to 
support  the  mine  roof  are  extracted 
during  the  retreat  mining  phase  to 
obtain  maximum  recovery  of  the  coal. 

Pillar  extraction  is  invariably 
accompanied  by  subsidence  of  the 
ground  surface  as  the  overburden  sags 
into  the  mined-out  area  in  response  to 
the  removal  of  mine-level  support. 
Where  pillar  extraction  is  not  conducted 
and  the  operator  intends  to  leave  surface 
suppmt,  the  pillars  must  be  designed  to 
permanently  support  the  overburden. 

During  the  development  mining 
phase,  30  to  50  percent  of  the  coal  may 
be  extracted  from  the  panel.  In  order  to 
prevent  subsidence,  the  remainder  of 
the  coal  may  not  be  recovered  from  a 
mine  panel.  However,  when  the  roof 
collapses  in  a  controlled  fashion  and  the 
surface  subsidence  is  not  a  limiting 
factor,  secondary  mining  can  be 
practiced  to  increase  the  coal  recovery 
up  to  85  percent. 

Longwall  Mining 

Longwall  mining  is  a  high  extraction 
mining  method  that  maximizes  the 
recovery  qf  coal  resources.  The 
development  of  the  mains  and  sub- 
mains  for  access  and  ventilation  of  the 
longwall  panels  is  essentially  identical 
to  the  developmoit  of  room  and  pillar 
mining.  However,  the  longwall  mining 
methods  diffiers  from  room-and-pillar 
mining  in  that  the  mine  working  panel 
is  fully  extracted  during  mining  by  a 
fully  automated  shearer  or  plow.  The 
mineral  extraction  ratio  for  longwall 
mining  operation  can  be  as  high  as  90 
percent  in  each  panel.  Retreat  mining  on 
a  longwall  panel  results  in  100  percent 
coal  extraction. 

In  longwall  mining,  groups  of  three  or 
four  parallel  entries  are  driven 
perpendicular  to  the  main  entry  on 
either  side  of  the  proposed  panel.  The 
width  of  the  panel  varies  from  500  to 
1,200  feet,  and  length  from  4,000  to 


15,000  feet.  Longwall  mining  removes 
the  coal  in  one  operation  by  means  of 
a  long  working  face  or  wall  that 
advances,  or  retreats,  in  a  continuous 
line.  The  coal  is  cut  by  a  shearer  or  coal 
plough  which  travels  up  and  down 
along  the  face  and  makes  27  to  39  inch 
deep  cuts.  The  broken  coal  falls  on  to 
an  Armored  Flexible  Conveyor  (AFC) 
which  transfers  the  coal  to  the  Stage 
Loader.  The  coal  is  then  conveyed  to  the 
surface  through  several  belt  conveyors. 
Mechanical  steel  supports  known  as 
Shields  or  Chocks  are  used  to  support 
the  mine  roof  along  the  entire  longwall 
face.  Alter  each  cutting  cycle  of  the 
shearer/plough,  the  steel  supports  and 
AFC  are  hydraulically  advanced.  The 
mine  roof  immediately  behind  the  AFC 
is  allowed  to  cave.  The  space  bom 
which  the  coal  has  been  removed  is 
either  allowed  to  collapse  or  is 
completely  or  partially  filled  with  stone 
and  debris.  The  roof  rock  that  falls  into 
the  mined  our  area  is  referred  to  as  the 
"gob."  As  the  overburden  continues  to 
collapse,  effects  of  subsidence 
progresses  upwards  to  the  surface. 
However,  solid  coal  barriers  and  pillars 
are  left  in  the  mine  for  haulage, 
ventilation,  and  other  purposes.  Ninety 
percent  of  the  surface  subsidence 
caused  by  longwall  mining  occurs 
within  4  to  6  weeks  of  mining. 

Significance  of  Longwall  mining. 
Longwall  mining  has  a  long  history  of 
use  in  Europe  and  has  been  tried  at 
various  times  in  the  United  States.  In 
early  attempts — some  prior  to  1900 — 
labor  costs  associated  with  moving 
manual  supports  made  the  methods  less 
competitive  than  room  and  pillar 
mining.  But,  in  the  past  two  decades, 
longwall  mining  has  become  the  safest, 
most  productive  and  most  economic 
imderground  mining  method.  While 
overall  underground  production 
remained  relatively  fliat  between  1980 
and  1993,  longwall  production  grew  at 
an  aiuiual  rate  of  6.1  percent.  Longwall 
mining  is  anticipated  to  continue  to  be 
an  important  and  expanding  type  of 
mining.  In  1993,  it  accounted  for  38 
percent  of  the  coal  extracted  by 
underground  mining  methods,  were 
recovered  by  longwall  mining.  The 
Economic  Analysis  (EA)  estimates  that 
longwall  mining  will  account  for  48 
percent  of  production  by  2015.  See 
(Proposed  Revision  to  the  Permanent 
Pro-am  Regulations  Implementing 
section  522(e)  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977, 
and  Proposed  Rulemaking  Clarifying  the 
Applicability  of  section  522(e)  to 
Subsidence  from  Underground  Mining 
prepared  by  OSM  and  USGS, 
(September  1,1995) 


Longwall  mining  operations  require 
large  investments  in  capital  equipment, 
but  are  less  labor  intensive  than  room- 
and-pillar  operations.  It  is  estimated 
that  longwall  mining  requires  only  one- 
third  of  the  manpower  at  the  face  as 
does  room-and-pillar  mining.  The  high 
capital  costs  associated  with  longwall 
mining  are  generally  offset  with  lower 
operating  costs,  due  primarily  to  the 
higher  productivity  of  longwall  mining. 
The  average  operating  costs  for  a  coal 
mine  operation  include  the  operating 
cost  pet  ton  and  the  return  on  the 
capital  cost  allocated  per  ton.  The 
operating  costs  for  longwall  mine  range   ' 
&t)m  $0.50  to  $2.00  per  ton,  while 
operating  costs  for  room-and-pillar 
range  from  $2.00  to  $7.00  per  ton,  while 
Room-and-pillar  mining  operation  costs 
average  an  additional  $3.25  per  ton 
more  than  longwall  mining  because  of 
increased  labor  and  material  costs 
associated  with  mine  operation. 

In  some  instances,  use  of  Uie  longwall 
mining  method  is  the  most  economical 
and  safest  means  to  extract  the  coal  in 
particular  geologic  areas.  For  example, 
when  a  coal  seam  is  1,000  feet  or  more 
below  the  surface,  the  cost  of  mining 
would  be  so  high  that  it  would 
effectively  prevent  coal  from  being 
mined  by  any  method  other  than 
longwall.  Another  example  are  those 
areas  where  the  high  limestone  content 
in  particular  coal  seams  creates  fragile 
roof  conditions  which  make  room-and- 
pillar  mining  impossible.  Longwall 
mining  provides  the  economy  of  scale 
so  that  mining  costs  are  lowered  and  a 
relatively  safe  working  enviroiunent  is 
created. 

Implications  of  Applying  522(e) 
Prohibitions  to  Subsidence  From 
Underground  Mining 

Currently,  owners  of  coal  reserves, 
who  hold  valid  deeds,  typically  have 
the  property  right  to  mine  coal  beneath 
dwellings  without  obtaining  explicit 
permission  in  the  form  of  waivers  from 
owners  of  the  dwellings. 

However,  under  SMCRA  when  the 
coal  is  mined,  the  mining  companies 
must  meet  all  existing  subsidence 
performance  standards,  take  steps  to 
minimize  damage  to  dwellings,  repair  or 
compensate  for  damage  that  does  occur 
to  dwellings,  assure  adequate  domestic 
water  supplies,  and  take  other  measures 
as  set  out  in  OSM's  recent  regulations 
on  subsidence  (60  FR 16722  (Friday, 
March  31, 1995)). 

If  Section  522(e)  were  to  apply  to 
subsidence  from  underground  mining, 
the  operator  would  be  required  to  plan 
the  operation  to  preclude  mining  in  all 
portions  of  the  underground  workings 
where  mining  would  cause  subsidence 


4872 


Federal  Resister  /  Vol.  62.  No.  21  /  Friday.  Tanuarv  31.  1997  /  Pronnsed  Ruins 


Federal  Register  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Proposed  Rules 


4871 


affecting  a  protected  surface  feature.  The 
surface  area  affected  by  subsidence  is 
usually  considerably  larger  than  the  area 
actually  mined  underground.  Because 
subsidence  typically  occurs  in  a  funnel 
shape  radiating  upward  and  outward 
from  the  underground  mine  cave-in,  any 
surface  impacts  may  extend  well 
beyond  the  area  directly  above  the  mine. 
Thus,  to  ensure  that  subsidence  would 
not  take  place  within  a  surface  area 
specified  in  section  522(e),  underground 
mine  operations  would  be  required  to 
leave  coal  in  place  around  each 
protected  featiue  for  a  horizontal 
distance  much  larger  than  the  protected 
area.  The  amount  of  coal  left  in-place  to 
support  dwellings  would  result  in  a 
pattern  of  irregular  mined  areas  that 
would  in  effect,  eUminate  the 
contiguous  coal  reserves  needed  to 
sustain  the  economic  advantage  of 
longwall  operations.  Consequently,  few 
new  longwall  mines  would  be  opened. 
Over  time,  existing  longwall  mines 
could  continue  those  operations  that 
would  extract  coal  reserves  pursuant  to 
the  "needed  for  and  adjacent  to"  valid 
existing  rights  provisions  implementing 
SMCRA. 

Mining  could  be  allowed  in  some 
cases  in  lands  protected  by  522(e)  (2), 
(3),  and  (4),  and  some  (5)  areas,  if  an 
appropriate  waiver  or  approval  were 
obtained  by  the  permit  applicant  for 
mining  coal  directly  underneath  the 
protected  feature.  The  coal  for  which  a 
mining  company  would  have  to  obtain 
a  waiver  would  include  the  coal  directly 
under  the  dwelling,  a  300-foGt  buffer 
around  the  house,  and  an  additional 
buffer  area  based  on  the  predicted  angle 
of  draw  and  the  depth  of  the  coal  seam. 
However,  homeowners  could  decide  to 
withhold  waivers  denying  access  to  the 
coal  under  their  dwellings  and  within 
the  surrounding  buffer  area.  Both  the 
Environmental  Impact  Statement  and 
the  Economic  Analysis  indicate  that  the 
withholding  of  dwelling  waivers  has  the 
potential  to  significantly  alter  coal 
mining  operations.  The  waiver  authority 
wo\ild  apply  to  new  longwall 
operations.  Consequently,  OSM 
estimated  that  if  10  percent  or  more  of 
homeowners  withheld  waivers, 
longwall  mining  operations  would  not 
be  economically  viable.  The  economic 
impacts  of  applying  the  prohibitions  of 
section  522(e)  to  subsidence  are 
discussed  in  more  detail  in  the  draft 
Economic  Analysis. 

In  summary,  Wgwall  mining  is  an 
important  and  expanding  type  of 
mining.  It  accoimted  for  38  percent  of 
the  underground  mining  in  1993,  and  is 
forecasted  to  increase  its  share  to  48 
percent  by  2015.  Lxmgwall  mining  is  a 
low-cost  underground  mining  method. 


and  in  some  instances,  may  be  the  only 
economically  feasible  underground 
mining  method  when  the  coal  seam  is 
deep  or  the  roof  is  extremely  fragile.  The 
key  to  the  competitive  advantage  of 
longwall  mining  is  access  to  large  blocks 
of  uninterrupted  coal.  If  the  prohibitions 
of  522(e)  were  to  apply  to  subsidence, 
longwall  mining  would  no  longer  be 
economically  feasible  if  as  few  as  10 
percent  of  the  owners  of  occupied 
dwellings  denied  waivers  for  mining.  A 
more  detailed  discussion  of  impacts  on 
mining  is  provided  in  the  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  Proposed  Revision  to  the 
Permanent  Program  Regulations 
Implementing  Section  522(e)  of  the    . 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  and  Proposed 
Rulemaking  Clarifying  the  Applicability 
of  Section  522(e)  to  Subsidence  from 
Underground  Mining  OSM-QS-29 
(September,  1995)  and  Draft  Economic 
Analysis  prepared  for  this  rulemaking. 
OSM  also  evaluated  the  impact  of 
various  policy  options  for  this 
rulemaking  in  the  DEIS  and  EA 
prepared  for  this  proposed 
interpretative  rulemddng.  OSM 
encourages  comments  on  the  DEIS  and 
EA. 

Summary  of  Analysis 

Under  Section  516,  OSM  has  ample 
authority  to  regulate  surface  effects  of 
underground  mining  under  existing 
regulations  or  under  any  additional 
regulations  that  OSM  might  reasonably 
conclude  are  necessary  to  implement 
the  Act.  There  would  be  no  regulatory 
hiatus  if  section  522(e)  does  not  apply 
to  subsidence.  However,  if  OSM  were  to 
identify  any  environmental  values  or 
public  interests  that  warrant  additional 
protection,  OSM  has  fiill  authority 
under  section  516  and  other  SMC31A 
provisions,  to  develop  standards  to 
protect  such  values  or  interests,  without 
the  disruption  in  the  longwall  mining 
industry  that  would  result  from 
applying  section  522(e}  prohibitions  to 
subsidence. 

Based  on  analysis  of  the  language  and 
the  legislative  history  of  sections  516, 
522(e)  and  701(28)  of  SMCRA,  and  a 
consideration  of  the  congressional 
findings  and  purposes  set  out  in 
sections  101  and  102,  OSM  proposes  to 
interpret  section  522(e)  as  not  applying 
to  subsidence  from  underground  mining 
activities,  or  to  the  underground 
activities  that  may  lead  to  subsidence. 
OSM  bases  this  proposal  in  part  on  its 
conclusion  that  subsidence  is  not 
included  in  the  term  "surface  coal 
mining  operations"  as  defined  in 
SMCRA  section  701(28).  OSM's 
interpretation  is  also  based  in  paii  on  a 


conclusion  that  subsidence  from 
imderground  mining  is  properly  and 
adequately  regulated  under  sections  516 
and  720.  OSM  believes  that  this 
interpretation  will  promote  the  general 
statutory  scheme  of  SMCRA  and  fully 
protect  the  environment  and  public 
interest.  OSM  is  soliciting  comments  on 
the  need  to  amend  30  CFR  to  indicate 
that  section  522(e)  does  not  apply  to 
subsidence  from  underground  coal 
mining  activities,  or  the  imderground 
activities  that  may  lead  to  subsidence. 

m.  Procedural  Matters 

Federal  Paperwork  Reduction  Act 

This  rule  does  not  contain  collections 
of  information  which  require  approval 
by  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq. 

Executive  Order  12630 

In  accordance  with  E.0. 12630,  the 
Department  has  determined  that  the 
proposed  interpretative  rule  does  not 
have  significant  takings  implications. 

Executive  Order  12866 

This  rule  has  been  reviewed  under 
E.0. 12866.  It  is  considered  significant 
and  OSM  has  prepared  an  economic 
analysis  which  is  now  available  to  the 
public  for  review  and  comment. 

Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  the  Department 
of  the  Interior  has  determined  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

National  Environmental  Policy  Act 

On  April  28, 1994  (59  FR  21996), 
OSM  published  a  notice  of  intent  to 
prepare  a  revised  environmental  impact 
statement  (EIS)  analyzing  both  VER  and 
the  applicabiUty  of  the  prohibitions  in 
section  522(e)  of  the  Act  to  undeiground 
coal  mining.  OSM  has  completed  a 
revised  draft  EIS  (OSM^3S-29),  which 
is  now  available  to  the  pubUc  for  review 
and  comment. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  proposed  rule  has  been  reviewed 
imder  the  applicable  standards  of 
section  3(b)(2)  of  E.0. 12988,  "Qvil 
Justice  Reform",  (61  FR  4729).  In 
general,  the  requirements  of  section 
3(b)(2)  are  covered  by  the  preamble 
discussion  of  this  rule.  Individual 
elements  of  the  order  are  addressed 
below: 

1.  What  is  the  preemptive  efiiect,  if 
any,  to  be  given  to  the  regulation? 

This  interpretative  rule  is  not 
intended  to  have  a  preemptive  effect  on 
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existing  state  law.  To  the  extent  that  this 
rule  might  ultimately  result  in  the 
preemption  of  state  law,  the  provisions 
of  SMCRA  are  intended  to  preclude  in- 
consistent State  laws  and  regulations 
unless  they  provide  for  more  stringent 
land  use  or  environmental  controls  and 
regulations.  This  approach  is 
established  in  SMCRA  and  has  been 
judicially  affirmed. 

2.  What  is  the  effect  on  existing 
federal  laws  or  regulations,  if  any, 
including  all  provisions  repealed  or 
modified? 

This  proposed  rule  would  affect  the 
implementation  of  SMCRA  as  described 
in  the  preamble.  It  is  not  intended  to 
modify  the  implementation  of  any  other 
federal  statute.  The  preamble  discussion 
specifies  the  federal  regulatory 
provisions  that  would  be  affected  by 
this  rule. 

3.  Does  the  rule  provide  a  clear  and 
certain  legal  standard  for  affected 
conduct  rather  than  a  general  standard, 
while  promoting  simplification  and 
burden  reduction? 

As  discussed  in  the  preamble,  the 
standards  proposed  in  this  rule  are  as 
clear  and  certain  as  practicable,  given 
the  complexity  of  the  topics  covered, 
the  mandates  of  SMCRA  and  the 
legislative-history  of  section  522(e)  of 
SMCRA. 

4.  What  is  the  retroactive  effect,  if 
any,  to  be  given  to  this  regulation? 

This  proposed  rule  is  not  intended  to 
have  retroactive  effect. 


5.  Are  administrative  proceedings 
required  before  parties  may  file  suit  in 
court?  Which  proceedings  apply?  Is  the 
exhaustion  of  administrative  remedies 
required? 

Since  this  rule  is  only  in  proposed 
form,  these  questions  are  not  applicable. 
However,  if  the  rule  is  adopted  as 
proposed,  the  following  answers  would 
apply: 

No  administrative  proceedings  are 
required  before  parties  may  file  suit  in 
court  challenging  the  provisions  of  this 
rule  under  section  526(a)  of  SMCRA,  30 
U.S.C.  1276(a).  However,  administrative 
procedures  must  be  exhausted  prior  to 
any  judicial  challenge  to  the  application 
of  this  rule.  In  situations  involving  OSM 
application  of  this  rule,  applicable 
administrative  procedures  may  be  found 
at  30  CFR  775.11  and  43  CFR  Part  4.  hi 
situations  involving  state  regulatory 
authority  application  of  provisions 
analogous  to  those  contained  inthis 
rule,  applicable  administrative 
procedures  are  set  forth  in  each  state 
regulatory  program. 

6.  Does  tne  rule  define  key  terms, 
either  explicitly  or  by  reference  to  other 
regulations  or  statutes  that  explicitly 
define  those  items? 

Terms  important  to  the  understanding 
of  this  rule  are  set  forth  in  30  CFR  700.5, 
701.5  and  761.5. 

7.  Does  the  rule  address  other 
important  issues  affecting  clarity  and 
general  draftsmanship  of  regulations  set 
forth  by  the  Attorney  General,  with  the 
concurrence  of  the  Director  of  the  Office 


of  Management  and  Budget,  that  are 
determined  to  be  in  accordance  with  the 
purposes  of  the  Executive  Order? 

The  Attorney  General  and  the  Director 
of  the  Office  of  Management  and  Budget 
have  not  issued  any  guidance  on  this 
requirement. 

Unfunded  Mandates  ~ 

For  purposes  of  compliance  with  the 
Unfunded  Mandates  Reform  Act  of 
1995,  this  rule  vkrill  not  impose  any 
obligations  that  individuaUy  or 
cumulatively  would  require  an 
aggregate  expenditure  of  $100  milUon  or 
more  by  State,  local,  and  Tribal 
governments  and  the  private  sector  in 
any  given  year. 

Author:  The  principal  author  of  this 
proposed  rule  is  Nancy  Broderick,  Rules  and 
Legislation,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  N.W.,  Washington,  DC 
20240:  Telephone  (202)  208-2700. 

List  of  Sub)ects  in  30  CFR  Fart  761 

Historic  preservation.  National 
forests.  National  parks.  National  trails 
system.  National  wild  and  scenic  rivers 
system.  Surface  mining,  Underground 
mining,  Wilderness  areas.  Wildlife 
refuges. 

Dated:  April  30, 1996. 
Bob  Annstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

[PR  Doc.  97-2183  Filed  1-30-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

FWi  end  WHdllfe  Service 

50CFRPart20 
RM  101S^0»4 


ISS 


'  Bkd  Hunting;  Approval  of 
Biimu«i-Tln  Shot  ae  Nontoxic  for 
Hunting  WMMfowl  and  Cods 

agency:  Fish  and  WUdlifs  Service. 
Interior. 

ACTION:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  is  approving  bismuth- 
tin  shot  as  nontoxic  ror  hunting 
waterfowl  and  coots.  Acute,  chronic, 
and  reproductive  toxicity  studies, 
undertaken  for  the  Bismiith  Cartridge 
Company,  indicate  that  bismuth-tin  shot 
ia  nontoxic  vrhea  ingested  by  waterfowl 
(captive-reared  mallards). 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  March  3. 1997. 
AOORESSES:  Director  (FWS/MBMO). 
U.S.  Fish  and  Wildlife  Service. 
Department  of  the  Interior,  ms  634 — 
AIO^SQ.  1849  C  Street  NW.. 
Washington.  D.C.  20240. 
FOR  FURTMER  MFORMATWN  CONTACT:  Paul 
R.  Schmidt,  Qiief,  or  Cyndi  Peny. 
Wildlife  Biologist.  Office  of  MigtMiHy 
Bird  Managemmt  (MBMO),  U.S.  Fish 
and  Wildlife  Service,  (703/35S-1714). 
SUFPLaBTTARV  iffORMAllON:  Since  the 
mid-1970B,  the  Service  has  sought  to 
identify  shot  that,  when  spent,  does  not 
pose  a  significant  toxic  hazard  to 
migratory  birds  and  other  wildlife. 
Currently,  only  steel  shot  is  approved  by 
the  Service  as  nontoxic.  The  Snvice 
believes  approval  for  other  8uitid>fe 
candidate  ihot  materials  as  nontoxic  is 
feasible.  The  Service  is  eager  to  ccmsider 
these  other  materials  for  approval  as 
nontoxic  shot. 

The  requirement  to  use  nontoxic  shot 
lor  hunting  waterfowl  and  coots  created 
resistance  among  some  hunters  with 
only  steel  shot  available.  With  the 
resistance  came  an  unknown  level  of 
noncompliance.  Although  compliance 
with  the  use  of  nontoxic  shot  has 
increased  over  the  last  few  years,  the 
Service  believes  that  this  level  of 
compliance  will  escalate  with  the 
availability  and  approval  of  other 
nontoxic  diot  types. 

On  OctobCT  21, 1993.  the  Bismuth 
Cartridge  Company  petitioned  the 
Service  to  approve  bismuth-tin  shot  for 
himting  waterfowl  and  coots.  At  that 
time  the  company  had  not  undertaken 
the  studies  necessary  to  demonstrate 
that  bismuth-tin  shot  is  nontoxic  to 
waterfowl  and  the  Service  did  not 
approve  their  petition.  On  June  24, 


1994.  the  Bismuth  Cartridge  Company 
petitioned  the  Service  to  modify 
provisions  of  50  CFR  20.21  ({),  to  legalize 
the  use  of  bismuth-tin  shot  on  an' 
interim,  conditional  basis  for  the  1994- 
95  and  1995-96  hunting  seasons  while 
conducting  toxicity  tests.  The 
petitioner's  supporting  rationale  was:  1) 
bismuth  is  nontoxic;  2)  the  rule  is 
conditional;  and  3)  the  evidence 
presented  in  the  record,  i.e..  the 
application  from  the  Bismuth  Cartridge 
Company.  The  petition  acknowledges 
responsibility  of  the  Bismuth  Cartridge 
Company  to  complete  all  the  nontoxic 
shot  approval  tests  outlined  in  50  CFR 
20.134.  Final  regulations  published  in 
the  Federal  Regbters  (January  3. 1995 
(60  FR  61]  and  August  18, 1995  [60  FR 
43314])  provided  for  conditimal 
approval  of  bismuth-tin  shot 
(nominally,  97  parts  bismuth  and  3 
parts  tin)  as  nontoxic  fw  hunting 
waterfowl  and  coots  during  the  1994-95 
and  1995-96  seasons,  respectively.  A 
complete  review  of  the  bismuth-tbi  shot 
application  and  review  process  is  in  the 
Januan  3. 1995.  Federal  RegistBr. 
AsidiB  from  recently  completed 
toxicity  studies  there  are  several  other 
woriLS  that  support  the  Service's 
decision.  Sanderson  et  al.  (1994). 
Ringelman  et  al.  (1992),  and  Sanderson 
et  al.  (1992)  saw  no  adverse  effects 
wdien  bismuth  aUoy  shot  was  ingested 
by  captive-reared  mallards.  In  Grandy  et 
aL  (1968),  thne  were  no  deaths 
associated  with  mallards  dosed  with  tin 
shot 

The  Service  saw  completion  of  several 
conditions  prior  to  this  final  approval  of 
bismuth-tin  shot  as  nontoxic.  First,  a 
series  of  three  toxicity  tests  in 
accordance  with  the  requirements  of  50 
CFR  20.134  demonstrating  that  bismuth- 
tin  is  nontoxic  to  waterfowl  is 
necessary.  The  Service  reviewed  and 
approved  the  employed  testing  protocol 
with  technical  assistance  provided  by 
the  National  Biological  Service  (now  the 
Biological  Resources  Divisitm  of  the 
U.S.  Geological  Survey). 

The  short-term  (30  day)  acute  toxicity 
test  entails  dosing  ducks  with  shot  and 
faeding  them  commercially  available 
duck  food.  Researchers  record  survival, 
body  weight,  blood  hematocrit,  and 
organ  analysis.  Survival  to  30  days  post 
dosing,  hematocrit  values,  body  w^ht. 
mean  weight  of  kidney,  liver,  gonad, 
and  gizzard  were  similar  in  game-ferm 
mallards  dosed  with  either  six  No.  4 
bismuth-tin  shot,  six  No.  4  steel  shot,  or 
a  placebo  (omtrolHSanderson  et  al. 
1995). 

The  14-week  dironic  toxicity  test 
entails  dosing  ducks  with  either  lead 
shot,  steel  shot,  bismuth-tin  shot,  or  a 
placebo  (control  group),  during  cold 


weather  using  a  nutritionally  deficient 
diet.  Researchers  record  the  results  of 
the  survival,  body  weight,  retention  and 
dissolution  of  shot,  blood  and  tissue 
analysis,  and  histopathology.  Sixty-five 
male  and  sixty-five  female  mallards 
undOTwmt  doses  of  either  No.  4  lead,  or 
steel  or  bismuth-tin  shot,  or  a  placebo 
(control  group)  on  Deys  0. 30. 60.  and 
90.  All  lead-dosed  ducks  died  within  14 
days  of  initial  dosing.  All  steel-  and 
placebo-dosed  ducks  survived  until 
sacrificing.  All  bismuth-tin  dosed  ducks 
survived  until  sacrificing  except  one 
female  who  died  of  undetermined 
causes  131  days  post  dosing  after  laying 
16  eggs.  In  general,  the  chronic  test 
documents  the  absence  of  any 
deleterious  effects  of  these  bismuth-tin 
doses  on  captive-reared  mallards 
(Sanderson  et  al.  1996). 

The  third  stage  of  testing  was  the 
completion  of  a  reproductive  toxicity/ 
chronic  dosage  study  which  includes 
assessment  of  reproduction,  fertility 
rates,  and  egg  hatchability.  For  eggs, 
researchers  record  weight,  shell 
thidmess,  and  content  analysis.  For 
ducklings,  researchers  record  body 
weight,  sex  ratios,  blood  and  organ 
analysis.  This  test  runs  concurrmtly 
with  the  chronic  study.  Results 
confirmed  no  significant  difiEsrences  in 
the  time  required  for  either  control, 
steel,  or  bismuth-tin-doBed  ducks  to  lay 
21  eggs,  and  no  difierenoes  in  the  dates 
when  the  three  dosed  groups  bman  to 
lay.  Similarly,  no  significant  di&rences 
among  doses  in  the  fertility  rates, 
hatchability  rates,  or  chemical  content 
of  the  eggs  arose.  In  ducklings,  no 
significant  differences  among  doses  in 
the  mean  body  weight  (by  day  7),  sex 
ratios,  hematocrit,  mean  wmghts  of 
kidney  and  liver,  mean  amounts  of 
elemmts  in  organs,  or  in  the 
histopathology  re«ults  arose  (Sanderson 
et  al.  1996). 

As  a  result  of  these  toxicity  tests,  the 
Service  concludes  that  binnuth-tin  shot 
composed  of  97  parts  bismuth  and  3 
parts  tin  with  <1  percent  residual  lead 
does  not  impose  significant  danger  to 
migratory  birds  and  aHhet  wildlife  and 
their  habitats. 

The  second  condition  of  approval  is 
residual  lead  levels.  The  Service 
considers  any  bismuth-tin  shot 
manufectiued  with  lead  levels  equal  to 
or  exceeding  1  percent  to  be  toxic  and 
therefore,  ill^al.  Bismuth  may  occur  as 
a  by-product  of  iron,  copper,  and  tin 
smelting  and  often  contains  lead.  In  the 
August  18. 1995,  Federal  Ragister.  the 
Sovice  indicated  that  it  would  establish 
a  maximum  level  for  residual  lead.  The 
Service,  in  consultation  with  the  NBS, 
determined  the  maximum 
environmentally  acceptable  level  of  leed 
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in  bismuth-tin  shot  is  trace  amounts  or 
<1  percmit  and  is  incorporating  that 
requirement  into  the  final  rule. 

The  third  condition  of  approval 
involves  enforcement.  In  die  August  18, 
1995,  FedeFil  Register,  the  Service 
indicates  that  fined  unconditional 
approval ...  "would  be  contingent  upon 
the  development  and  availabUity  of  a 
noninvasive  field  testing  device." 
Several  ncminvasive  field  testing 
devices  are  available.  Service  Law 
Enforcement  personnel,  using  these 
devices,  detennined  them  to  be  accurate 
and  useful  in  determining  bismuth-tin 
from  lead.  

This  rule  amends  50  CFR  20.21(j)  by 
approving  bismuth-tin  shot  for  use  in 
hunting  waterfowl  and  coots.  It  is  based 
on  the  original  request  made  to  the 
Service  by  the  Bismuth  Cartridge 
Company  on  October  21, 1993,  and  the 
results  of  the  acute,  chronic,  and 
reproductive  toxicity  tests  undertaken 
for  the  Bismuth  Cartridge  Company 
which  doounent  the  apparent  absence 
of  any  deleterious  effects  of  bismuth-tin 
shot  when  ingested  by  captive-reared 
mallards. 


Public  Comment  and  Respoi 

The  August  15, 1996,  proposed  rule 
published  in  the  Federal  Regtstar  (61 
FR  42495)  invited  comments  from 
interested  parties.  The  closing  date  for 
receipt  of  all  comments  was  October  15, 
1996.  During  this  60-day  comment 
poiod,  the  Service  received  twenty- 
three  comment  letters.  Of  these 
comment  letters,  thirteen  were  frtun 
individuals  and  ten  from  non- 
governmental organizations.  All 
comment  lettors  expressed  support  for 
the  final  rule  approving  bismutn-tin  as 
nontoxic  for  hunting  waterfowl  and 
coots.  The  individuals  wrote  of 
"unqualified  support  for  unconditional 
approval",  to  "encourage  permanent 
approval"  and  that  "bismuth  is  a  viable 
alternative."  The  organizations  wrote, 
"As  conservationists,  we  are  moving  in 
the  right  direction  as  proven  by  lead 
shot  being  eliminated"  and 
"...appreciate  the  opportunity  to  have 
mcHe  choices  for  nontoxic  shot.";  that 
bismuth  "...having  the  performance  of 
lead  but  without  ttie  toxicity  will  help 
all  concerned";  and  "The  availaUlity  of 
an  additional  non-toxic  shot  is  of  great 
importance  not  only  to  our  waterfowl 
hunters,  but  also  to  the  futiue  of  the 
waterfowl  resource." 
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NEPA  Consideration 

In  compliance  with  the  requirements 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C  4332(C),  and  the 
CouncU  on  Environmental  Quality's 
regulation  for  implementing  NEPA  (40 
CFR  1500-1508),  the  Service  prepared 
an  Environmental  Assessment  (EA)  in 
July  1996.  Copies  of  this  EA  are 
available  to  the  public  by  writing  to  the 
Office  of  Migratory  Bird  Management  at 
the  address  indicated  imder  the  caption 
ADDRESSES.  After  review  and  evaluation 
of  the  information  in  the  Environmental 
Assessment,  the  Service  determined  that 
the  final  action  to  amend  50  CFR 
20.21(j)  to  allow  use  of  bismuth-tin  shot 
as  nontoxic  for  hunting  waterfowl  and 
coots  would  not  be  a  major  Federal 
acticHi  that  would  significantly  affect  the 
quaUty  of  the  human  environment 

Endangered  ^>ecies  Act  Consideratioos 

Section  7  of  the  Endangered  Species 
Act  (ESA)  of  1972,  as  amended  (16 
U.S.C  1531  et  seq.).  provides  in  part 
that  each  Federal  agency  shall  "insiue 


that  any  action  authorized,  funded  or 
carried  out ...  is  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  species  or  threatened 
species  or  resiilt  in  the  destruction  or 
adverse  modification  of  (critical)  habitat 
..."  The  Service  completed  a  Section  7 
consultatim  under  the  ESA  for  this  final 
rule  which  stated:  "...  final  approval 
of  bismuth-tin  shot  for  htmting 
waterfowl  and  coots  is  not  likely  to 
adversely  effect  threatened,  endangered, 
proposed  and  candidate  spedes."  The 
result  of  the  Service's  consultation 
under  Section  7  of  the  ESA  are  pubUc 
documents  and  are  available  for  public 
inspection  in  the  Division  of 
Endangered  Species  and  the  Office  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Arlington  Square, 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia. 

Regnlatory  Flexibility  Act.  Execntive 
Order  12866,  and  the  Paperwork 
SadnctianAct 

The  R^ulatory  FlexibiUty  Act  of  1980 
(5  U.S.C  601  et  seq.)  requires  the 
preparation  of  flexlbiUty  analyses  for 
nUes  that  will  have  a  significant  effect 
on  a  substantial  niunber  of  small 
entities,  which  includes  snail 
businesses,  organizations  or 
governmental  jurisdictions.  The  Service 
determined,  however,  that  this  final  rule 
will  have  no  effect  on  small  entities 
since  the  approved  shot  merely  will 
supplement  nontoxic  shot  already  in 
commerce  and  available  throughout  the 
retail  and  wholesale  distribution 
systems.  The  Service  anticipates  no 
(Uslocation  or  other  local  effects,  with 
regard  to  hunters  and  others.  This  rule 
was  not  subject  to  Office  of  Management 
and  Budget  (OMB)  review  under 
Executive  Order  12866.  The  Service  has 
examined  this  regulation  under  the 
Paperworic  Reduction  Act  of  1995  and 
found  it  to  contain  no  information 
collection  requirements. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  in  compUance  with  the 
requirements  of  the  Unfunded  Mandates 
Act,  2  U.S.C  1502  et  seq.,  that  this 
rulemaking  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  local  or  State  government  or  private 
entities. 

Civil  Justice  R^brm— Executive  Order 
12988 

The  Service,  in  promulgating  this 
final  rule,  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 
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Authonhip:  The  primary  author  of  this 
proposed  rule  is  Cynthia  M.  Perry,  Office  of 
Migratory  Bird  Management. 

Ltat  of  Subiects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


ISS 


PART20-{AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

AUTHOWTY:  16  U.S.Q  703-711;  16  U.S.C 
712  and  16  U.S.C  742  a-j. 

2.  Section  20.21  is  amended  by  revising 
paragraph  (i)  introductory  text  and  removing 
and  reserving  paragraph  (j)(2)  to  read  as 
follows: 

f20^    Hunting  methods. 

•        •        *        •        • 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 


muzzleloading)  other  than  steel  shot, 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot 
or  such  shot  approved  as  nontoxic  by 
the  Director  pursuant  to  procedures  set 
forth  in  20.134.  provided  that: 
*  *     •       •       •       * 

Dated:  January  24, 1997. 
George  T.  Frainpton. 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks 

[FR  Doc  97-2333  Filed  1-30-97;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 
RIN  101&-AE08 

Migratory  Bird  Hunting;  Temporary 
Approval  of  Tungaten-^ron  Shot  aa 
Nontoxic  for  the  1997-M  Seaaon 

AQENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule  and  notice  of 

availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  to 
temporarily  approve  tungsten-iron  shot 
as  nontoxic  for  the  1997-98  migratory 
bird  himting  season.  The  toxicological 
report  which  is  an  extensive  literature 
search  and  analysis  of  tungsten  and 
tungsten-iron,  suggests  that  these 
compounds  are  nontoxic  under  assiuned 
use  and  in  the  environment.  Analysis  of 
the  toxicity  study  reveal  no  adverse 
effects  over  a  SOnday  period  when 
dosing  mallards  with  8  BB  size 
tungsten-iron  shot 

DATES:  Comments  on  the  proposed  rule 
or  draft  Environmental  Assessment  (EA) 
(see  caption  NEPA  CONSIDERA-nON)  must 
be  received  no  later  than  April  1, 1997. 
ADDRESSES:  Copies  of  the  EA  are 
available  by  writing  to  the  Chief,  Office 
of  Migratory  Bird  Management  (MBMO), 
U.S.  Fish  and  Wildlife  Service,  1849  C 
Street,  NW.,  room  634— ARLSQ, 
Washii^on,  DC  20240.  Comments  may 
also  be  forwarded  to  this  same  address. 
The  public  may  inspect  comments 
during  normal  business  hoius  in  room 
634,  Arlix^^on  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
FOR  FURTHER  MFORMATION  CONTACT.  Paul 
R.  Schmidt,  Chief,  or  Cyndi  Perry, 
Wildlife  Biologist,  Office  of  Migratory 
Bird  Management  (MBMO),  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION:  Since  the 
mid-1970s,  the  Service  has  sought  to 
identify  shot  that,  when  spent,  does  not 
pose  a  significant  toxic  h^ard  to 
migratory  birds  and  other  wildlife. 
Currently,  only  steel  shot  is  approved  by 
the  Service  as  nontoxic.  Bismuth-tin 
which  was  given  temporary  approval  tm 
hunting  seasons  1993-94, 1994-95,  and 
1995-96,  may  be  approved  in  early 
1997.  The  Service  believes  approval  for 
other  suitable  candidate  shot  materials 
as  nontoxic  is  feasible.  Compliance  with 
the  use  of  nontoxic  shot  is  increasing 
over  the  last  few  years.  The  Service 
believes  that  this  level  of  compliance 
will  continue  to  increase  with  the 
availability  and  approval  of  other 


nontoxic  shot  types.  The  Service  is 
eager  to  consider  these  other  materials 
for  approval  as  nontoxic  shot. 

Federal  Cartridge  Company's  (Anoka, 
MN)  candidate  shot  is  made  from 
sintering  tungsten  and  iron,  which 
together  forms  a  two  phase  alloy.  Shot 
made  from  this  material  has  a  density  of 
approximately  10.3  gm/cc  or  94  percent 
of  the  density  of  lead.  The  shot  will 
contain  nominally  55  percent  tungsten 
and  45  percmt  iron,  by  weight.  Hie 
pellet  wiU  have  sufficient  iron  to  attract 
amaenet. 

Federal's  application  includes  a 
description  of  the  new  tungsten-iron 
shot,  a  toxicological  report,  and  results 
of  a  30-day  dosing  study  to  assess  the 
toxicity  of  this  shot  in  game-farm 
mallards.  The  toxicological  report 
incorporates  toxicity  information  (a 
synopsis  of  acute  and  chronic  toxicity 
data  for  birds,  acute  effects  on 
mammals,  potential  for  environmental 
concern,  toxicity  to  aquatic  and 
terrestrial  invertebrates,  amphibians  and 
reptiles),  and  information  on 
environmental  fete  and  transport  (shot 
alteration,  environmental  half-life,  and 
environmental  concentration).  The 
toxicity  study  is  a  30-day  dosing  test  to 
determine  if  the  candidate  shot  poses 
any  deleterious  effects  to  game  farm 
mallards.  This  meets  the  requirements 
of  Test  1,  50  CFR  §  20.134(c)(2). 

Toxicity  Information:  There  is 
consider^le  difference  in  the  toxicity  of 
soluble  and  insoluble  compoimds  of 
tungsten  and  iron.  Elemental  timgsten 
and  iron  are  virtually  insoluble  and, 
therefore,  are  expected  to  be  nontoxic. 
After  completion  of  the  literatiire 
review,  there  appears  to  be  no  known 
basis  for  omoero  of  toxicity  to  wildlife 
for  the  candidate  shot  material  (metallic 
tungsten  and  iron)via  ingestion  by  fish, 
birds,  or  mnmniAla  (Bursisn  et  al.  1996; 
Gigiena  1983;  Patty  1981;  Industrial 
Medicine  1946;  Karantassis  1924). 

Environmental  Fate  and  Transport: 
Tungsten  is  insoluble  in  water  and, 
therefore,  not  mobile  in  hypergenic 
environments.  Timgsten  is  very  stable 
with  adds  and  does  not  easily  complex. 
Preferential  uptake  by  plants  in  add  soil 
suggest  uptake  of  tungsten  in  the 
anionic  form  assodated  with  tungsten 
minerals  rather  than  elemental  tungsten 
(Kabata-Peddias  1984). 

Environmental  Concentration: 
Calculation  of  the  environmental 
concentration  (EEC)  for  a  terrestrial 
ecosystem  is  on  69,000  shot  per  hectare 
(Pain  1990),  assuming  complete  erosion 
of  material  in  5  cm  of  soil.  The  EEC  for 
tungsten  in  soil  is  32.9  mg/kg  for  a  shot 
composition  of  62.9%  ttmgsten-iron 
alloy,  11.87%  tungsten,  and  25.31% 
iron.  Adverse  effects  on  biota  are  not 


expected  to  occur  for  shot  compcments, 
given  the  Hazard  Quotients  (HQs). 

Enviroimiental  Concentration: 
Calculation  of  the  environmental 
concentration  (EEC)  for  an  aquatic 
ecosystem  assumes  complete  erosion  of 
the  idiot  in  one  cubic  foot  of  water.  The 
EEC  in  water  for  timgsten  was  10.5  mg/ 
L  for  a  shot  composition  of  62.9% 
tungsten-iron  alloy,  11.87%  tungsten, 
and  25.31%  iron.  Given  these  HQs, 
adverse  effiacts  on  biota  are  not  expected 
to  occur  for  shot  compcments. 

An  extensive  literature  search  and 
review  provides  information  on  the 
toxidty  of  elemental  tungsten  to 
waterfowl  and  other  birds.  In  Ringelman 
et  al.(1993)  effects  of  ingestefl  tungsten- 
bismuth-tin  shot  on  captive  mallards 
saw  no  acute  toxidty.  Orally  dosing 
twenty  eight-week  old  game  ferm 
mallards  with  12  to  17  pellets  (1.03g) 
TBT  and  monitoring  for  32  days  for 
evidence  of  intoxication  saw  no  effect 
No  birds  died  during  the  trial.  Gross 
lesions  were  not  observed  during  the 
postmortem  examination. 
Histopathological  examination  did  not 
reveal  any  evidence  of  toxidty  or  tissue 
damage.  Tungsten  was  not  detectable  in 
kidney  or  liver  samples.  The  authors 
conclusion  is  that  13T  shot  presents 
virtually  no  potential  for  acute 
intoxication  in  mallards. 

A  study  by  Kraabel  et  al.  (1996)  assess 
the  effects  of  embedded  tungsten- 
bismuth-tin  shot  on  mallards.  The 
authors  conclusion  was  that  TBT  is  not 
acutely  toxic  when  implanted  in  . 
mallard  musde  tissue.  Inflammatory 
reactions  to  TBT  shot  were  localized, 
and  had  no  detectable  systemic  effects 
on  mallard  health. 

Nell  (1981)  fed  laying  hens  0.4  or  Ig/ 
kg  tungsten  in  a  commerdal  mash  for 
five  months  to  assess  the  reproductive 
performance.  Weekly  egg  production 
was  normal  and  hatchability  of  fertile 
eggs  was  not  affected. 

Large  doses  of  tungsten  given  to 
rhirlcwnn  either  through  injection  or  by 
feeding  saw  an  increase  in  tissue 
concentration  of  tungsten  and  a 
decreased  tissue  concentration  of 
molybdenum  (Nell  1981).  The  loss  rate 
of  tungsten  fitim  the  liver  occurred  in  an 
exponential  mannn  with  a  half-life  of 
27  hours.  The  alterations  in 
molybdenum  metabolism  seem  to 
identify  with  tungsten  and  not  of 
molybdeniun  defidency.  Death  due  to 
tungsten  occiured  when  tissue 
concentrations  %vere  increased  to  25Mg/ 
g  liver.  At  this  CQncentTation,  the 
activity  of  xanthine  dehydrogenase  was 
zero. 

In  Federal's  30-day  dosing  study  eight 
male  and  8  female  adult  mallards  given 
8  #4  steel  shot,  8  #4  lead  shot  or  8  BB's 
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of  tungsten-iron  ware  observed  over  a 
30-day  pwriod.  An  additional  8  nudes 
and  8  females  were  given  no  shot.  All 
tungsten-iron  birds  survived  the  test 
with  a  slight  increase  in  body  weight. 
There  were  no  changes  in  honatocrit, 
honoglobin  concentration,  and  ALAD 
activity,  as  well  as  25  plasma  chemistry 
parameters.  Five  of  the  16  tungsten-iron 
birds  had  a  mild  hepatocellular  biliary 
stasis,  but  the  authors  felt  this  was  not 
remarkable.  No  other  histopathological 
lesions  were  foimd.  hi  general,  no 
adverse  effects  were  seen  when  mallards 
were  given  8  BB  size  timgsten-iron  shot 
and  monitored  over  a  30-day  period. 
Fifty  percent  of  the  lead-dose  Dirds  (5 
males  and  3  females)  died  during  the 
30-day  test  while  there  were  no 
mortalities  in  the  other  groups.  Lead- 
dose  birds  were  the  only  ones  to  display 
green  excreta,  lethargy,  and  ataxia. 
Aheraticm  of  body  weights  is  not 
significant  in  any  of  the  treatments, 
although  lead-dose  birds  which  died 
during  the  trial  lost  an  average  of  30% 
of  their  body  weight.  Hematocrit, 
hemoglobin  concentrations  and  ALAO 
activity  were  significantly  depressed  at 
day  15  in  the  lead-dose  females,  while 
lead-dose  males  had  significantly 
depressed  hematocrit  and  hemoglobin 
ooncentratimi  in  comparison  to  the 
other  three  groups.  There  were  no 
significant  alffarences  in  these  whole- 
blood  parameten  at  day  30. 

As  a  rasuh  of  the  toncological  report 
and  tooddty  test  the  Sovice  concludes 
at  this  time  that  the  available 
infcvmation  indicates  that  tungsten-iron 
shot,  nominally  40-55  percent  timgsten 
and  60-15  percent  iron,  by  weight  with 
<1  peroeot  reddual  lead,  does  not 
impose  significant  dangn  to  migratory 
birds  and  other  wildlife  and  their 
h^itats. 

The  first  oonditiaD  of  approval  is  the 
concurrent  numing  of  an  adverse 
condition  reproducdve/chrtHiic  tooddty 
test  on  game  ferm  mallards  as  outlined 
in  50  CFR  20.134  (c)(2)  (Tests  2  and  3) 
and  in  consultation  with  the  Service's 
OEBce  of  Migratory  Bird  Management 
and  the  U.S.  Geological  Survey's  (USGS) 
Division  of  Biological  Resources  (BRD). 
This  study  includes  assessmmt  of 
reproduction,  fertility  rates,  and  egg 
hatchabihty  (egg  weight  shell  thickness, 
and  oontoit  aiuuysis).  The  test  requires 
the  applicant  to  demonstrate  that 
tungsten-irtm  shot  is  nontoxic  to 
waterfowl  and  their  offspring. 

The  second  condition  of  approval  is 
testing  for  residual  lead  levels.  The 
Service  wiU  consider  any  tungsten-iron 
shot  manufectuied  with  lead  levels 
equal  to  or  exceeding  1  percent  toxic 
and,  therefore,  illegal.  In  August  18, 
1905,  Fedarml  Regfetv  (60  FR  43314), 


the  Service  indicated  it  would  establish 
a  minrimiini  level  for  residual  lead.  The 
Service,  in  consultation  with  the 
USGS — BRD,  determined  the  maximum 
environmentally  acceptable  level  of  lead 
in  any  nontoxic  shot  is  trace  amounts  or 
<1  percent  and  will  incorporate  this 
requirement  into  any  final  rule  that  may 
bejpromulgated  (61  FR  42492). 

"nie  third  condition  of  approval 
involves  enforcement  hi  the  August  18, 
1995,  Federal  Registar  (60  FR  43314). 
the  Service  indicated  that  final 
unconditional  approval  of  any  nontoxic 
shot  would  be  contingent  upon  the 
development  and  availability  of  a 
noninvasive  field  testing  device.  Several 
noninvasive  field  testing  devices  are 
imder  development  to  separate 
tungsten-iron  shot  from  lead  shot 
Furthermore,  tungsten-iron  shot  can  be 
draMm  to  a  magnet  as  a  simple  field 
detection  method. 

This  proposed  rule  would  amend  50 
CFR  20.21(j)  by  temporarily  approving 
tungsten-iron  shot  as  nontoxic  for  the 
1997-98  migratory  bird  hunting  season. 
It  is  based  on  the  original  request  made 
to  the  Service  by  Federal  Cartridge 
Company  on  August  20, 1996,  the 
toxicological  report,  and  acute  toxicity 
study.  Results  of  the  toxicological  rroort 
and  30-day  tooddty  test  undertaken  for 
Federal  Cartridge  Company  document 
the  apparent  alMence  of  any  deleterious 
offsets  of  tungsten-iron  shot  when 
ingested  by  captive-reared  mallards  or 
to  the  ecosystem. 
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NEFA  ConaideratioB 

In  compliance  with  the  requirements 
of  secdon  102(2)(C)  of  the  National 
Environmental  Policy  Ad  of  1969  (42 
U.S.C  4332(C)),  and  the  Council  on 
Environmoital  Quality's  regulation  for 
implementing  NEPA  (40  CFR  1500- 
1508),  the  Se^ce  prepared  a  draft 
Environmental  Assessment  (EA)  in 
December,  1996.  lliis  EA  is  available  to 
the  public  at  the  location  indicated 
undbr  the  AIXMESSE8  caption.  Baaed  on 
review  and  evaluation  of  the 
infonnation  in  the  EA,  the  Service  will 
determine  whether  amending  50  CFR 
20.21(j)  to  provide  tempraary  approval 
of  tungsten-iron  shot  as  nontoxic  for  the 
1997-98  migratory  bird  hunting  season 
would  be  a  ma|or  Federal  action  that 
would  significantly  affed  the  quality  of 
the  human  environment 

FnnaiigBrad  ^leciaa  Act  Conaideratiwis 

SecttoD  7  of  the  Endangered  Spedes 
Ad  (ESA)  of  1972.  as  amended  (16 
U.S.C  1531  et  seq.),  provides  that 
Federal  agendes  shall  "insure  that  any 
action  auUiorized,  funded  or  carried  out 
...  is  not  likely  to  {eopardize  the 
continued  existence  of  any  endangered 
spedes  or  threatened  spedes  or  rrault  in 
the  destruction  or  adverse  modification 
of  (critical)  habitat ..."  The  Service  has 
initiated  a  Section  7  consultation  under 
the  ESA  for  this  proposed  rule.  The 
result  of  the  Service's  consultation 
under  Section  7  of  the  ESA  will  be 
available  to  the  public  at  the  location 
indicated  under  the  AODRESSCS  caption. 


Rflgnlatory  Flexibility  Act  ExecntiTe 
Ordar  12866.  and  the  Paperwork 
RfldnctkmAd 

The  Regulatory  Flexibility  Ad  of  1980 
(5  U.S.C  601  et  seq.)  requires  the 
preparation  of  flexildlity  analyses  for 
rules  that  will  have  a  significant  eCfed 
on  a  substantial  number  of  small 
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entities,  which  includes  small 
businesses,  organizations  or 
governmental  jurisdictions.  The  Service 
determined  this  rule  will  have  no  effect 
on  small  entities  since  the  approved 
shot  merely  will  supplement  nontoxic 
shot  already  in  commerce  and  available 
throughout  the  retail  and  wholesale 
distribution  systems.  The  Service 
anticipates  no  dislocation  or  other  local 
effects,  with  regard  to  hunters  and 
others.  This  rule  was  not  subject  to 
Office  of  Management  and  Budget 
(OMB)  review  under  Executive  Order 
12866.  The  Service  has  examined  this 
regulation  under  the  Pafwrwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements. 

Unfunded  Mandates  Reform 

The  Service  has  determined  and 
certifies  piusuant  to  the  Unfunded  . 
Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  government  or 
private  entities. 


Qvil  Justice  R^Drm — Executive  Order 
12988 

The  Service,  in  promulgating  this 
rule,  determines  that  these  regulations 
meet  the  applicable  standards  provided 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Authorship:  The  primary  author  of  this 
proposed  rule  is  Cynthia  M.  Peny,  Office  of 
Migratory  Bird  Management. 

List  of  Subjects  in  50  CFR  Part  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  Part  20,  Subchapter  B, 
Chapter  1  of  Title  50  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART20-{AMENDED] 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

AUTHOWTV:  16  U.S.C  703-711;  16  U.S.C 
712  and  16  U.S.C  742  a— j. 

2.  Section  20.21  is  amended  by 
revising  paragraph  (j)  introductory  text 


and  adding  paragraph  (j)(2)  to  read  as 
follows: 

§20.21    Hunting  meitioda. 

*        •       •        •        • 

(j)  While  possessing  shot  (either  in 
shotshells  or  as  loose  shot  for 
muzzleloading)  other  than  steel  shot,  or 
bismuth-tin  (97  parts  bismuth:  3  parts 
tin  with  <1  percent  residual  lead)  shot, 
or  tungsten-iron  ((nominally)  40  parts 
tungsten:  60  parts  iron  with  <1  percent 
residual  lead]  shot  or  such  shot 
approved  as  nontoxic  by  the  Director 
piiTsuant  to  procedures  set  forth  in 
20.134,  provided  that: 

(1)  •  •  • 

(2)  Tungsten-iron  shot  (nominally  40 
parts  tungsten:  60  parts  iron  with  <1 
percent  residual  lead)  is  legal  as 
nontoxic  shot  for  the  1997-98  migratory 
bird  himting  season. 

Dated:  January  24, 1997. 
George  T.  Frampton, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  97-2400  Filed  1-30-97;  8:45  am) 
mittn  COM  4sx9-ti-f 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  100 
[DockM  No.  FR-4160-P-01] 


HUD'S  RaguMlon  on  Self-taMing 
nemiiMny  neeldenUal  Real  Citata 
Relaled  LandhiQ  Transactions  and 
CompHanca  Witti  tha  Fair  Houaing  Act 

AGENCY:  Office  of  the  Assistant 
Secietaiy  for  Fair  Housing  and  Equal 
Oppoitimity.  HUD. 
ACnON:  Proposed  rule. 


f:  This  rule  proposes  to 
implement  section  2302  of  the 
Economic  (kowth  and  Regulatory 
Paperwork  Reduction  Act  (Pub.  L.  104- 
208)  ("Act"),  which  encourages 
voluntary  compliance  by  lenders  with 
the  Fair  Housing  Act  (FHAct)  and  the 
Equal  Credit  Opportunity  Act  (ECOA) 
through  lender-initiated  self-tests  of 
lenders'  residential  real  estate-related 
lending  transactions  and,  where 
appropriate,  corrective  action  designed 
to  remedy  any  possible  violations  of  the 
FHAct  (v  EOOA  revealed  by  such  tests. 
DATES:  Comment  due  date:  March  3. 
1997. 


I:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  nile  to  the  Rules  Docket 
Clerk,  O&ca  of  General  Counsel.  Room 
10278,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington.  DC  20410. 
Communicati(His  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  commimication  submitted  will 
be  available  for  public  inspection  and 
a^>ying  between  7:30  ajn.  and  5:30 
p  jn.  weekdays  at  the  above  address. 
FAXED  comments  will  not  be  accepted. 
FOR  RNVTHEfl  SffOWiATION  CONTACT: 
Peter  Kaplan,  DirecUv,  Office  of  Policy 
and  Regulatory  Initiatives,  Fair  Housing 
and  Equal  Opportunity,  (202)  708-2904. 
Departmoit  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington.  E)C  20410.  A 
telecommunications  device  for  hearing- 
and  speech-impaired  persons  (TTY)  is 
available  at  (202)  708-9300  (these  are 
not  toll-free  telephone  numbers). 

8UPPI.EMENTARY  INFORMATION: 

L  GeneraL  Incentives  for  Self-testing 
and  Seif-conaction 

Background: 

Section  2302  of  the  Omnibus 
Conselidated  Appropriations  Act  for 
Fiscal  Year  1907  (Pub.  L.  104-208, 
approved  September  30, 1996)  ("Act"). 


found  in  Htle  II  of  the  Act.  entitled  the 
"Economic  (kpwth  and  Regulatory 
Paperwork  Reduction  Act."  creates  a 
legal  and  administrative  enforcement 
privilege  for  "self-tests"  conducted  by 
entities  engaged  in  residential  real 
estate-related  lending  to  determine 
compliance  under  the  Fair  Housing  Act 
("FHAct")  and  the  Equal  Credit 
Opportunity  Act  ("ECOA"). 

Congress  nas  declared  that  the  results 
of  "seU-testing"  should  be  protected  by 
enabling  lenders  to  assert  a  privilege 
against  divulging  the  results  of  self-tests 
under  precisely  limited  circimistances. 
The  privilege  arises  only  if  the  self-test 
leads  to  the  adoption  of  remedies  to 
correct  any  possible  violations 
discovered.!  Congress  did  not  intend  for 
violations  to  be  known  by  lenders  and 
not  be  remedied. 

For  purposes  of  the  FHAct.  under 
section  2302  of  the  Act  (v^ch  adds  a 
new  section  814A  to  the  FHAct).  a 
report  or  result  of  a  self-test  is 
considered  privileged  if  a  lender 
conducts,  or  authorizes  an  independent 
third  party  to  conduct,  a  self-test  of  a 
real  estate-related  lending  transaction  to 
determine  the  level  or  effectiveness  of 
compliance  with  the  FHAct.  has 
identified  any  possible  violations  of  the 
FHAct.  and  has  talcen.  or  is  taking, 
appropriate  corrective  action  to  address 
thepossible  violations. 

Tne  Act  requires  HUD,  with  respect  to 
the  FHAct,  and  the  Federal  Reserve 
Board,  with  respect  to  the  ECOA.  to 
define  self-testing  in  substantially 
similar  regulations  within  six  months  of 
enactment  of  the  Act.  To  address  this 
requirem«it.  this  proposed  regulation 
has  been  drafted  in  consultaticm  with 
the  Federal  Reserve,  following 
discussion  with  the  Department  of 
Justice,  and  appropriate  fedwal 
financial  regiUators.  including  the 
Federal  Deposit  Insiuance  Corporation, 
the  Office  of  the  Comptroller  of  the 
Currency,  the  Office  of  Thrift 
Supendsicm,  the  NaticHial  Credit  Union 
Administration,  and  the  Federal  Tirade 
Commission. 

IL  Propoeed  Regulatory  Provisions 

The  proposed  amendment  to  the 
FHAct  would  implement  the  Omnibus 
Consolidated  Appropriations  Act  for 
Fiscal  Year  1997  (Pub.  L.  104-208. 
approved  September  30, 1996)  by 
defining  what  constitutes  a  privileged 
self-test.  The  Department  proposes  to 
define  a  "self-test"  9s  any  program, 
practice  or  study  that  a  lender 
volimtarily  conducts  or  authorizes  a 
third  party  to  conduct  that  creates  data 
or  fectual  information  that  is  not 
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available,  and  cannot  be  derived,  finm 
actual  loan  or  application  files  or  other 
records  related  to  credit  transactions,  to 
determine  the  extent  or  effectiveness  of 
the  lender's  compliance  with  the  Fair 
Housing  Act.  This  includes  but  is  not 
limited  to  the  practice  of  using  fictitious 
loan  applicants  ("testers"),  and  may 
cover  aU  or  any  part  of  a  residential  reid 
estate  lending  transaction.  "Hie  privilege 
would  apply  to  the  fectual  information 
generated  by  the  self-test  as  well  as  any 
analysis  or  conclusions  contained  in 
reports  prepared  about  the  self-test.  A 
self-test  would  not  include  any 
collection  of  data  required  by  law  or  by 
any  government  authority,  or  a  lender's 
review  or  evaluation  of  actual  loan  or 
application  files. 

The  Act  provides  that  cmce  the  rule  is 
in  effect,  self-tests  would  become 
privil^ed  even  if  they  were  conducted 
before  the  regulation's  effsctive  date.  As 
an  exception  to  this,  self-tests 
previously  conducted  will  not  be 
privileged  if.  before  that  date,  a 
complaint  against  a  lender:  (1)  Was 
formially  filed  in  any  court  of  competent 
jurisdiction  or  (2)  was  the  subject  of  an 
administrative  law  proceeding  or  had 
been  formally  filed  with  HUD  or  a 
substantially  equivalent  agency.  In 
addition,  a  self-test  [neviously 
conducted  will  not  becrane  privileged 
on  the  regulation's  effective  date  if  any 
part  of  the  tepott  or  results  has  already 
bem  disclosed. 

m.  Sectian-by-Sectioa  Analysis  of 
Proposed  Rni(B 

Section  100.140    Incentives  for  self- 
testing  and  self-correction 

Section  100.140  would  state  the 
general  nUe  that  the  repoit  or  results  of 
a  lender's  self-test  are  privileged  if  the 
required  conditions  specified  in  this 
rule  are  satisfied.  The  privilege  applies 
whether  the  lender  conducts  the  self- 
test  or  employs  the  sovices  of  a  thlid- 
party.  However,  a  self-test  must  be 
conducted  voluntarily;  self-tests  that  are 
required  by  a  government  authority, 
including  those  conducted  pursuant  to 
a  judicial  order  or  directed  by  a  Federal 
or  state  regulator,  would  not  qualify  for 
the  privilege.  Similarly,  any  collection 
of  data  required  by  law  woiUd  not  be 
considered  voluntary  under  this  nUe. 
The  privilege  for  self-testing  is  in 
addition  to  and  independent  of  any 
other  privilege  that  may  exist,  such  as 
the  attorney-client  privilege  or  the 
privilege  for  attorney  work  product. 

Section  100.141    Corrective  action  . 
required 

This  section  implements  the 
requirement  impcned  by  the  Act  that  a 
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lender  take  appropriate  coirective  action 
to  address  any  possible  violations 
identified  by  the  self-test  in  order  for  the 
privilege  to  apply.  A  lender  must  take 
whatever  actions  are  reasonable  given 
the  nature  and  scope  of  the  possU)le 
violations  to  fully  remedy  both  their 
cause  and  e£Eect(s).  This  may  include 
both  prospective  and  retroactive  relief. 
Guidance  on  a  lender's  responsibility 
for  taking  appropriate  corrective  action 
is  provided  under  §  100.144. 

Although  corrective  actions  are 
required  when  a  possible  violation  is 
found,  a  self-test  is  also  privileged  when 
it  does  not  identify  any  possible 
violations  and  no  corrective  action  is 
necessary.  The  Department  believes  that 
the  effectiveness  of  the  privilege  as  an 
incentive  to  self-test  would  be 
significantly  imdermined  if  it  only 
applied  when  violations  were 
discovered.  If  that  were  the  case,  the 
mere  assertion  of  the  privilege  would  be 
tantamount  to  an  admission  that 
violations  occurred.  Under  such 
circumstances,  some  lenders  might  be 
reluctant  to  engage  in  self-testing  in 
light  of  the  fact  that  the  mere  assertion 
of  the  privilege  might  prompt  the  filing 
of  legal  claims.  In  addition,  a  lender's 
findings  made  as  a  result  of  a  self-test 
mightbe  influenced  by  a  perceived  need 
to  establi^  the  self-test's  eligibility  for 
theprivilege. 

Tne  Deimrtment  also  notes  that  a 
lender's  detominations  about  the  type 
of  corrective  action  needed,  or  a  finding 
that  no  corrective  action  is  required, 
would  not  be  conclusive  in  determining 
whether  the  requirements  of  this 
paragraph  have  been  satisfied.  If  a  claim 
of  privilege  is  challenged,  it  would  be 
necessary  to  assess  the  need  for 
corrective  action  and  the  type  of 
corrective  action  that  is  appropriate 
based  on  a  review  of  the  self-testing 
results.  Such  an  assessment  might  be 
accomplished  by  an  adjudication  where 
the  \\xagB  may  conduct  an  in  camera 
inspection  of  the  privileged  documents, 
or  by  the  methods  described  in  the 
section  of  this  preamble  pertaining  to 
§  100.148.  This  section  also  recognizes 
that  the  privilege  may  be  asserted  by  a 
lender  even  though  the  applicabiUty  of 
the  privilege  cannot  be  finidly 
determined  because  the  appropriate 
coirective  actions  have  not  yet  been 
completed.  To  assert  the  privilege,  a 
lender  must  be  in  the  process  of  taking 
corrective  actions  which,  at  the 
tuinimiim,  requires  establishing  a  plan 
for  corrective  action,  a  means  for 
monitoring  the  lendn's  progress  in 
implementing  the  plan,  and  activity  to 
begin  carrying  out  the  plan.  In  such 
cases,  a  final  decision  on  Wftether  the 
privilege  applies  might  be  withheld 


pending  the  lender's  having  shown 
substantial  progress  in  taking  corrective 
action  on  a  schedule  imposed  or  agreed 
to  by  an  agency  or  court,  or  by  the  other 
parties  affected. 

Section  100.142    Definitions 

Lender,  for  purposes  of  this  subpart 
only,  means  a  person  who  engages  in  a 
residential  real  estate-related  lending 
transaction. 

Residential  real  estate-related  lending 
transaction  means  the  making  of  a  loan: 

(1)  For  piirchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling;  or 

(2)  Secured  by  residential  real  estate. 
Self-test.  This  section  would  state 

what  constitutes  a  "self-test"  for 
purposes  of  this  rule.  The  Act  does  not 
define  "self-test"  and  authorizes  the 
Department  to  define  by  regulation  the 
practices  to  be  covered  by  the  privilege. 
The  possible  range  of  definitions 
includes  a  wide  variety  of  practices, 
from  matched  pair  testers  to  any  fonn  of 
self-assessment  or  self-evaluation. 

In  establishing  the  self-testing 
privilege,  the  Congress  sought  to 
encourage  lenders  to  imdertake 
volimtary  efforts  to  assess  their 
compliance  with  fair  lending  laws.  In 
particular,  the  proposed  definition  is  a 
needed  incentive  for  lenders  to  use  self- 
testing  to  monitor  the  pre-application 
stage  of  the  loan  process.  See  S.  Rept 
104-185  at  IS  (1995);  GENERAL 
ACCOUNTING  OFHCE,  GAO/GCa>-96- 
145.  FAIR  LENDING  10.  72  (1996).  The 
pre-application  process  does  not 
typically  produce  the  type  of 
dociunentation  that  lends  itself  to 
traditional  file  reviews.  The  privilege 
serves  as  an  incentive,  by  assuring  that 
evidence  of  discrimination  voluntarily 
gathered  through  a  self-test  will  not  be 
used  against  a  lender,  provided  the 
lender  takes  appropriate  corrective 
actions  for  any  possible  discrimination 
found.  Although  the  legislative  history 
focuses  on  the  traditionial  use  of 
fictitious  loan  appUcants  in  "matched 
pair"  testing,  it  also  recognizes  the 
utility  of  other  testing  methods. 

The  Department  is  proposing  to 
define  a  "self-test"  as  any  program, 
practice  or  study  that  a  lender 
voluntarily  omducts  or  authorizes  a 
thud  party  to  conduct  that  creates  data 
or  fectiial  information  that  is  not 
available,  and  cannot  be  derived,  from 
actual  loan  or  application  files  or  other 
records  related  to  credit  transactions,  to 
determine  the  extent  or  effectiveness  of 
the  lender's  compliance  with  the  Fair 
Housing  Act.  This  definition  includes 
but  is  not  limited  to  the  practice  of 
using  fictitious  loan  appUcants 
("testers").  For  example,  self-testing 


would  also  include  a  survey  of  mortgage 
customers  conducted  by  the  lender  for 
fair  lending  purposes,  or  a  specially 
designed  test  to  evaluate  loan  officers' 
knowledge  about  fair  lending  laws. 

Under  the  proposed  rule,  me 
principal  attribute  of  self-testing  is  that 
it  constitutes  a  volimtary  undertaking  by 
the  lender  to  produce  new  fectual 
information  that  otherwise  would  not  be 
available  or  derived  from  actual  loan  or 
application  files  or  other  records  related 
to  credit  transactions.  The  proposed  rule 
does  not  define  "self-test"  so  broadly  as 
to  include  all  types  of  self-evaluation  or 
self-assessment  performed  by  a  lender. 
Self-evaluations  based  on  lender 
reviews  of  actvial  loan  or  application 
files  or  other  records  related  to  credit 
transactions,  and  reviews  of  HMDA  and 
similar  types  of  records  (such  as  broker 
or  loan  officer  compensation  records) 
that  do  not  produce  new  factual 
information  about  a  lender's  compUance 
which  cannot  be  derived  from  those 
files  or  records  would  not  be  covered  by 
the  privilege.  Acc(«dingly,  a 
compilation  of  data  or  a  regression 
analysis  derived  from  the  data  in  actual 
loan  or  application  files  would  not  be 
privileged. 

A  broader  definition  encompassing 
such  audits  or  evaluations  is  within  the 
Department's  rulemaking  authority 
imder  the  statute.  Principles  of  soimd 
lending  dictate  that  a  lender  have 
adequate  poUcies  and  procedures  in 
place  to  ensure  compliance  with 
applicable  laws  and  regulations,  and 
that  lenders  adopt  appropriate  audit  and 
control  systems.  These  may  take  the 
form  of  compliance  reviews,  file 
analyses,  the  use  of  second  review 
committees,  or  other  methods  that 
examine  lender  reccads  kept  in  the 
ordinary  course  of  business. 
Notwithstanding  any  evaluation 
DOTformed  by  the  lender,  the  underl3ring 
loan  records  are  themselves  subject  to 
examination  by  the  supervisory  and  law 
enforcement  agencies  and  must  usually 
be  diKlosed  to  a  private  Utigant  alleging 
a  violation.  The  Department  betieves 
that  lenders  already  have  adequate 
incentive  to  conduct  such  routine 
compliance  reviews  and  file  analyses  as 
a  good  business  practice  to  avoid  or 
minimize  potential  liability  fw 
violations. 

At  this  time,  the  Department  does  not 
believe  it  is  appropriate  to  extend  the 
privilege  to  audits  of  actual  business 
records  and  make  unavailable  to  private 
litigants  and  to  supervisory  agencies 
records  lenders  cuirentiy  maintain  as 
part  of  routine  fiur  lending  activities. 
This  could  have  an  unintended  negative 
effect  on  the  levels  of  cooperation  . 
between  lenders  and  the  supervisray 


Fedaral  Regiatw  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Proposed  Rules 


ISS 


agsncifls  and  on  actions  by  private 
litigants  under  the  FHAct  The 
Department  is  soliciting  public 
onnment,  however,  on  the  scope  of  the 

Jropoaed  definition  of  "self-test"  and 
ow  the  definiticm  could  allow 
innovative,  efEsctive,  non-routine  lender 
mooitoiriitt  and  self-correction  without 
unduly  anscting  the  ability  of  aggrieved 
persons,  complainants,  departments,  or 
agencies  to  obtain  needed  information 
for  enCocoement  of  the  FHAct  or  to 
monitor  complianoe  with  that  law. 
Comments  should  include  specific 
regulatory  language  as  well  as  criteria 
for,  and  examples  of,  types  of  activities 
thai  would  be  included  and  not 
included  in  the  revised  definition. 

hi  order  to  Qualify  for  the  privilege,  a 
self-test  must  be  designed  and 
conducted  to  assess  me  level  or 
efbctlveness  of  the  lender's  complianoe 
with  the  rules  prohibiting 
discriminatimi.  Testing  for  complianoe 
with  the  other  requirements  is  not 
privileged.  For  instance,  a  self-test 
designed  for  other  purposes,  such  as  to 
observe  employees'  efficiency  and 
thoroughness  in  meeting  customer 
needs,  is  not  covered  by  the  privilege 
even  iJF  evidence  of  discrimination  is 
uncovered  incidentally. 

Section  100.143    Typet  of  infonnation 

This  secticm  would  clarify  that  the 
types  of  informatian  that  would  be 
oovefsd  by  the  privilege  would  include 
draft  documents  and  work  papers,  as 
well  as  the  final  results  or  report  of  the 
self-test  The  Act  does  not  prohibit  an 
aggrieved  person,  complainant, 
department  or  agency  man  requesting 
inionnation  about  whether  a  lender  lus 
ccmducted  a  self-test  This  section 
clarifies  that  the  privilege  does  not 
prevent  an  aggrieved  person, 
complainant,  department  or  agency 
from  obtaining  information  sufficient  to 
determine  whether  to  seek  the  final 
results  or  report  The  fact  that  a  lender 
has  conducted  a  privileged  self-test,  as 
well  as  the  time  period,  the 
methodology,  and  the  geographic 
location  of  that  self-test  are  not 
privileged.  This  ensures  that  the  tests 
about  which  the  privilege  is  asserted 
can  be  properly  identi^  in  any 
proceeding. 

The  Act  provides  that  a  rh«ll«mgB  to 
a  lender's  claim  of  privilege  may  be 
filed  in  any  court  or  administrative  law 
proceeding  with  appropriate 
iuriadicticm.  The  Department  expects 
such  challenges  to  be  resolved 
acovding  to  the  laws  and  procedures 
used  for  other  types  of  privilege  claims. 
This  may  include  the  use  of  in  camera 
prooaedings.  the  filing  of  docxunents 
and  pleadings  with  tlw  court  under  seal. 


or  the  production  of  documents  to  other 
parties  under  an  appropriate  protective 
order  that  limits  the  purpose  for  which 
they  be  used. 

Section  100.144    Appropriate 
corrective  action 

CcHogress  intended  for  the  self-test 
privil^  to  apply  only  where  self- 
correction  follows  self-testing.  The 
language  of  sec.  2302  is  identical  to 
section  302  of  an  earlier  bill  on  this 
issue,  S.  650.  The  Qnnmittee  Reprat  on 
S.  650,  Senate  Report  104-185,  in 
disaissing  sec.  302,  reinforced  the  link 
between  the  discovoy  of  potential 
violations  and  corrective  remedial 
action.' 

This  section  clarifies  that  a 
determination  of  whether  a  lender  has 
taken  appropriate  corrective  action  must 
be  made  on  a  case-by-case  basis.  In 
April,  1994,  the  Interagency  Task  Force 
on  Fair  landing,  comprised  of  officials 
from  the  10  federal  agencies  responsible 
for  implementing  and  enforcing  the  fair 
lending  laws,  issued  a  policy  statement 
on  credit  discrimination.^  That  policy 
statement  advised  lenders  that  discover 
discriminatory  practices  as  a  result  of  a 
self-test  to  "make  all  reasonable  efforts 
to  determine  the  full  extent  of  the 
discrimination  and  its  cause"  and  to 
"determine  whether  the  practices  were 
groimded  in  defective  policies,  po(v 
implementation  or  control  of  those 
policies,  or  isolated  to  a  particular  area 
of  the  lender's  operatimis."  The  policy 
statement  also  provided  a  list  of  sample 
corrective  actions  that  might  be 
appropriate  depending  on  the 
circiiiniitimrwit,  whila  iwmgniwng, 
however,  that  not  aU  corrective 
measures  listed  would  be  appropriate  in 
every  case. 

The  proposed  rule  reilecta  the  1994 
Interagency  Policy  Statement  regarding 
carrective  action.  A  lender  must  take 
corrective  action  that  is  reasonable  in 
light  of  the  potential  violations  to  fiilly 
remedy  both  the  cause  and  efiisct  of  any 
possibb  violation.  It  must  be 
commmsurate  with  the  scope  of  the 
discrimination  and  specifically  tailored 
to  address  the  particular  type  of 
problem  identified  by  the  self-test 

To  detwmine  the  appropriate 
ctnrective  action,  the  lender  must:  (i) 
Identify  the  policies  and  practices  that 
are  the  likely  cause  of  the  possiUe 


'  "Th*  puipoM  of  this  pfovUion  is  to  MKOOiigi 
iiMdtatiaiu  to  uiKUttakt  cuidid  and  ooiqrfata  aalf- 
tMU  for  poMlbto  fair  landing  violadoiu  and  to  act 
dadaivaly  to  ooftact  any  diaoovatad  prablama.  Tha 
pcivUaffa  anaoiaa  Oiat  andb  aalf^aat  aOoita  will  not 
ba  uaad  afainat  an  inatitutiaa  if  that  inatititfiaa  haa 
undactakan  camadial  action."  (eni]>baaia  addad) 
Sanata  Rapoct  104-lBS.  p^i  IS. 

'  59  nt  18266. 16270-71  {AftU  IS.  ISM). 


violation,  such  as  inadequate  or 
improper  lending  policies,  failure  to 
implement  established  policies, 
employee  conduct,  or  other  causes;  and 
(ii)  assess  the  extent  and  scope  of  any 
potential  violation,  by  determining 
mdiich  areas  of  the  operations  are  likely 
to  be  affacted  by  those  policies  and 
practices.  This  would  include 
identifying  the  stages  of  the  loan 
application  process,  types  of  loans,  m 
the  particular  brandi  Mdiere  the  possible 
discrimination  has  occurred. 

For  example,  where  a  pre-application 
test  reveals  that  potential  borrowers  in 
minority  areas  are  not  offered  or  made 
aware  of  the  full  range  of  available  loan 
producto  and  that  borrowers  in  non- 
minority  areas  are  offered  or  made 
aware  of  the  full  range  of  producta,  the 
lender  shoidd  examine  its  marketing, 
sales,  and  outreach  activities  generally 
and  the  practices  of  individual  branches 
and  implement  actions  to  address  the 
residtaofthetest 

The  extent  of  this  corrective  action 
should  be  contrasted  with  the  action 
appropriate  where  a  test  by  a  lender 
reveals  disparate  treatment  with  respect 
to  a  specific  minority  group  at  a  single 
brandi.  In  this  situation,  an  examination 
of  all  branch  loan  officer  activities 
would  be  appropriate,  as  would:  A 
review  to  determine  if  there  are  crther 
potential  victims  of  disparate  treatment 
at  the  branch;  training;  offsra  to  extend 
credit  and/or  offera  to  provide 
compensation  for  damages  to  potential 
victims:  notifications  to  potential 
victims  regarding  their  l^al  righta;  and 
appropriate  monitoring  procedures. 

U  a  self-test  reveals  tbat  loan  officen 
discourage  the  submission  of  loan 
applications  by  minorities  by  quoting 
more  onerous  loan  terms,  such  as  larger 
down-paymenta  or  higher  interest  rates, 
retroactive  relief  may  also  be  required. 
Appropriate  corrective  action  also 
would  include  reviewing  of  actual  loan 
files  to  determine  if  minority  boirowen 
were  actually  granted  loans  on  less 
fevorable  terms,  and  providing  them 
with  more  bvonble  loans. 

Section  100.145    Scope  of  privilege 

This  section  explains  the  nature  of  the 
qualified  privilege  aCCnded  by  the  Act 
It  states  that  privileged  documenta  may 
not  be  obtained  by  an  aggrieved  person, 
complainant,  department  or  agmcy  for 
use  in  an  examination  or  investigaticm 
relating  to  fair  landing  compliance  or  in 
any  administrative  or  dvil  proceeding 
in  wdiich  a  violation  of  the  FHAct  is 
alleged.  There  may  be  other  proceedings 
whrae  the  privilege  would  not  apply,  for 
example,  in  utigiddon  unrelated  to  feir 
lending  issues. 
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Section  100.146   Loss  of  privilege 

This  section  explains  the 
circumstances  that  would  result  in 
documents  losing  their  privileged 
status.  Generally,  as  provided  in  the 
Act,  the  results  or  report  of  a  self-test, 
including  any  data  generated  by  the  self- 
test,  «rill  not  be  considered  privileged 
under  this  section  oace  the  lender— or 
the  lender's  officers,  employees,  agents 
or  contractors— 4ias  voluntarily 
disclosed  all  or  any  part  of  the  contents 
to  an  aggrieved  person,  complainant, 
department  or  agency  or  to  die  general 
public.  Also,  if  a  lender  elects  to  rely  on 
the  self-testing  results  as  a  defense  to 
alleged  violations  of  the  FHAct,  the 
priWlege  would  not  apply  as  the 
disclosure  is  voluntaiy. 

Under  the  proposed  rule,  a  lender's 
involuntary  production  of  records  in 
response  to  a  judicial  order,  or  a 
voluntary  disclosure  under 
drcumstanoes  Mdiere  the  privilege  does 
not  apply,  does  not  necessarily  evidence 
the  lender's  intent  to  give  up  the 
privilege.  Accordingly,  if  siich 
disclosures  are  made  in  a  limited 
fashion  that  does  not  constitute  a 
disclosure  to  the  general  public,  e.g., 
imder  a  protective  order,  it  woiild  not 
affect  the  privileged  status  of  the 
documents. 

The  statute  also  provides  that  the 
report  or  results  of  a  self-test  are  not 
privileged  if  they  are  disclosed  by  a 
person  with  lawful  access  to  the  report 
or  results.  Accordingly,  disclosiues 
made  by  such  persons  are  treated  as 
disclosures  made  by  the  lender,  without 
regard  to  whether  the  person  was 
authorized  to  make  the  particular 
disclosiue. 

The  results  or  report  of  a  self-test 
woiUd  not  be  privileged  where  a  lender 
seeks  to  ass«t  the  privilege,  but  is 
unable  to  produce  records  or 
information  pertaining  to  the  self-test 
necessary  to  detennine  whether  the 
requirements  for  the  privil^e  have  been 
met. 

The  Department  solicits  comments  on 
whether  it  should  establish  by 
regulation  a  provision  whereby  lenders 
could  voluntarily  share  privileged 
information  with  a  fsderal  or  state  bank 
supervisory  or  law  enforcement  agency 
without  causing  the  information  to  lose 
its  privileged  status  when  it  is 
subeequently  sought  by  private  litigants. 
However,  sudh  disclosures  would  cause 
the  documents  to  lose  their  privileged 
status  with  respect  to  all  supervisory 
and  law  enforcement  agencies.  Woidd 
an  expanded  privilege  for  inftxmation 
voluntarily  shared  with  a  federal  or  state 
bank  supervisory  or  law  enfoicemmt 
agency  cany  out  the  intent  of  Congress 


to  provide  a  privilege  only  insofar  as  it 
is  necessary  to  supply  an  incentive  to 
lenders,  without  lessening  the 
responsibility  of  regulators  to  refer 
potential  violations  to  the  agency?  * 
Would  this  approach  provide  further 
incentives  to  lenders  while  encouraging 
greater  cooperetirai  between  lenders  and 
the  supervisory/enforcement  agencies 
and  assuring  that  appropriate  self- 
ccrrection  has  occiured  through  their 
oversight? 

Section  100.147   Limited  use  of 
privileged  information 

This  section  provides  for  a  limited  use 
of  privileged  docimnents  that  will  not  be 
treated  as  a  volimtary  disclosiue 
affecting  the  privileged  status  of  the 
documents  under  §  100.145.  The  report 
or  results  of  a  privileged  self-test  may  be 
obtained  and  used  solely  for  the 
purpose  of  determining  a  penalty  or 
remedy  after  a  violation  of  the  Act  has 
been  formally  adjudicated  or  admitted. 
The  production  of  privileged  documoits 
for  this  purpose  does  not  necessarily 
evidence  the  lender's  intent  to  give  up 
the  privilege.  If  such  disclosures  are 
made  in  a  limited  fashion  that  does  not 
constitute  a  disclosure  to  the  general 
public,  the  disclosure  would  not  affect 
the  privileged  statiis  of  the  dociunents. 

A  finding  by  a  government  agency,  as 
part  of  a  bank  examination  or 
investigation,  that  discrimination  has 
occurred  would  not  constitute  an 
adjudication  for  this  purpose.  If  such 
findings  lead  to  formal  adjudication  or 
an  admission  by  the  lender,  the  limited 
use  of  privileged  docimients  \mder  this 
section  would  apply. 

The  Act  provides  that  information 
disclosed  for  piuposes  of  determining  a 
penalty  or  remedy  may  be  used  only  for 
the  particular  adjudication  or 
proceeding  in  which  t])p  adjudication  or 
admission  is  made.  Accordingly,  parties 
who  obtain  such  information  may  be 
prohibited  from  any  further 
dissemination. 

Section  100.148   Adjudication 

The  Act  provides  that  th;  privilege 
may  be  challenged  in  any  oourt  or 
administrative  law  proceeding  with 
appropriate  jurisdiction.  The 
Department  expects  such  challenges  to 
be  resolved  according  to  the  laws  and 
procedures  used  for  other  types  of 
privilege  claims,  such  as  attorney-client 
or  attorney  work  prodiict.  This  may 
include  the  iise  of  in  camera 

'"This  provUion  doM  not  cbang*  the  mandatory 
referral  raqulrament  for  pattam  and  ptactka 
TioUtioiu  of  ECX)A  or  FHA."  Sanata  Rapoit  lOS- 
105,  page  15.  Similar  referral  requiiamant*  exist 
batwean  the  finanrial  regulatory  agenda*  and  tba 
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proceedings,  the  filing  of  documents 
and  pleadings  with  the  coiut  under  seal, 
or  the  production  of  documents  to  other 
parties  under  an  appropriate  protective 
order  that  limits  the  purpose  for  which 
they  may  be  used.  The  determination 
shall  include  amsideration  of  whether 
appropriate  corrective  acticm  has  been 
taken,  using  the  criteria  set  forth  in  the 
explanation  of  "appropriate  corrective 
action"  in  §  100.144. 

It  is  further  eiqiected  that  these 
rulings  will  turn  on  the  evidence 
involved  in  each  case.  It  is  not  expected, 
nor  intended,  that  to  invoke  the 
privilege  the  respondent  must  have 
taken  rach  corrective  measure  listed  for 
each  possible  instance  of 
discrimination. 

Section  100.149    Effective  date 

Lenders  and  others  may  invoke  the 
self-testing  privilege  regarding  self-tests 
undertaken  prior  to  the  effective  date  of 
the  regulations,  but  not  if  either  a  formal 
complaint  has  been  filed  involving 
matters  covered  by  the  self-test,  or  if  the 
privilege  has  been  lost  pursuant  to 
$  100.146.  A  fannal  complaint  includes 
one  filed  with  HUD  or  a  substantially 
equivalent  agency,  pursuant  to 
subsection  810(f)  of  the  FHAct,  alleging 
a  violation  of  the  FHAct.  A  compla^t 
filed  in  a  court  with  jurisdiction  over 
the  FHAct  also  qualifies  as  a  "formal 
complaint."  Any  other  interpretation 
would  conflict  with  Congress'  intent  in 
the  Fair  Housing  Amendments  Act  of 
1988  to  establish  an  administrative 
process  that  is  an  equally  effective 
alternative  to  the  filing  of  a  complaint 
in  a  Federal  court. 

Findings  and  CertificatioBs 

Justification  for  Shortened  Comment 
Period 

It  is  the  policy  of  the  Department, 
consistent  with  24  CFR  part  10,  that  iu 
notices  of  proposed  rulemaking  are  to 
afibrd  the  public  not  less  than  sixty  days 
for  submission  of  comments.  A 
shortoied  comment  pieriod  is  necessary 
for  this  proposed  rule  to  ensure 
promulgation  of  a  final  rule  within  six 
months  of  enactment  of  the  Act,  as 
required  by  the  authorizing  statute.  A 
substantially  similar  proposed  rule  by 
the  Federal  Reserve  has  been  published 
in  the  Federal  Regiatar  previously.  To 
ensure  broad  and  timely  public  review 
and  comment,  the  Deputment  is  making 
available  today  the  text  of  and  preamble 
of  this  proposed  rule  on  its  World  Wide 
Web  site  (http//www.HUD.gov). 

Regulatory  Planning  and  Review 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 


4886 


Fedwal  Registar  /  Vol.  62.  No.  21  /  Friday,  January  31,  1997  /  Proposed  Rules 


12866.  issued  by  the  President  on 
September  30, 1993  (58  FR  51735. 
October  4. 1993).  Any  changes  to  the 
proposed  rule  resulting  from  this  review 
are  available  for  public  inspection 
between  7:30  ajn.  and  5:30  p.m. 
weekdays  in  the  OfBce  of  the  Rales 
Docket  Qerk. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  far  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  local  and  tribal 
governments  and  the  private  sector. 
This  proposed  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local  or 
tribal  governments  or  the  private  sectcv 
within  the  meaning  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Council  on 
Environmmtal  Quality  and  24  CFR 
5ai9(c)(l)  of  the  HUD  regulations,  the 
policies  and  procedures  contained  in 
this  proposed  rule  do  not  direct,  provide 
ha  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acouisitiaQ, 
disposition,  lease,  ruiabilitation, 
aheration,  demolition,  or  new 
constnictioa.  or  set  out  or  provide  for 
standards  far  construction  or 
constructiaD  materials,  manufactured 
housing,  or  occupancy,  and  therefore, 
are  categorically  excluded  from  the 
requirements  of  the  National 
Environmental  Policy  Act 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  the  proposed  rule  only 
proposes  to  implement  a  statutory 
provision  that  allows  an  evidentiary 
privilege  for  the  report  and  results  of 
self-tests  of  Fair  Housing  Act 
compliance  undertaken  by  lenden. 

Fedemlism  Impact 

The  General  Counsel  has  determined, 
as  the  Designated  Official  for  HUD 
under  section  6(a)  of  Executive  Order 
12612,  Fednalism,  that  this  proposed 
rule  does  not  have  faderalism 
implicatitms  concerning  the  division  of 
local.  State,  and  federal  responsibilities. 
The  proposed  rule  only  proposes  to 
implement  a  statutory  provision  that 
allows  an  evidentiary  ^vilege  for  the 
report  and  results  of  self-teeto  of  Fair 


Housing  Act  compliance  undertaken  by 
lenders. 

Impact  on  the  Family 

The  General  Counsel,  as  the 
designated  ofBdal  imder  Executive 
Order  12606.  The  Family,  has 
determined  that  this  proposed  rule 
would  not  have  significant  impact  on 
family  formation,  maintenance,  and 
genonl  well-being.  The  rule  only 
proposes  to  implement  a  statutory 
provisicm  that  allows  an  evidentiary 
privilege  for  the  report  and  results  of 
self-tests  of  Fair  Housing  Act 
compliance  imdertaken  by  lendere. 

List  of  Subjects  in  24  CFR  part  100 

Aged.  Fair  housing.  Individuals  with 
disabilities.  Mortgages.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  100  of  title  24  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  lOO-OISCRIMmATORY 
CONDUCT  UNDER  THE  FAIR  HOUSINQ 
ACT 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

AudMMity:  42  U.S.C.  3S35(d).  3600-3620. 

2.  hi  subpart  C.  new  §§  100.140, 
100.141, 100.142, 100.143, 100.144, 
100.145, 100.146, 100.147, 100.148  and 
100.149  are  added  to  read  as  follows: 

floai40   IncenMwea  for  nH  testing  and 
asW  correcMoit. 

General  rule.  If  a  lender  volimtarily 
conducts  or  authorizes  a  third  party  to 
conduct  a  self-test,  the  report  or  results 
of  the  self-test  are  privileged  as 
provided  in  this  subpart  A  self-test 
required  by  any  government  authority  is 
not  privileged. 

|10ai41    ConeeAeadloii  required. 

Hie  report  or  results  of  a  self-teat  are 
privileged  only  if  the  lender  has  taken 
or  is  taking  appropriate  conective  action 
to  address  any  possible  violation 
identified  by  the  self-test.  The  lender 
must  take  whatever  actions  are 
reasonable  in  light  of  the  scope  of  the 
possible  violati(His  to  fully  nunedy  both 
their  cause  and  effect 


f10ai42 

As  used  in  this  subpart: 

Laider  means  a  person  who  engages 
in  a  residential  real  estate-related 
lending  transaction. 

Residential  real  estate-rdated  lending 
transaction  in«^n«  the  making  of  a  loan: 

(1)  For  purchasing,  constructing, 
improving,  repairing,  or  nmintninlng  a 
dwelling;  or 

(2)  Secured  by  residential  real  estate. 


Self-test  means  any  program,  practice 
or  study  that  a  lender  volimtarily 
conducts  or  authorizes  a  third  party  to 
conduct  that  creates  data  or  factual 
information  that  is  not  available,  and 
cannot  be  derived,  from  actual  loan  or 
application  files  or  other  records  related 
to  credit  transactions,  to  determine  the 
extent  or  effectiveness  of  the  lender's 
compliance  with  the  Fair  Housing  Act 
Self-testing  includes,  but  is  not  limited 
to,  the  practice  of  using  fictitious 
applicants  for  credit  ("testen").  Self- 
testing  does  not  include  thi  collection 
of  data  required  by  law  ctr  by  any 
government  authority,  or  a  lender's 
review  or  evaluation  of  actual  loan  or 
application  files  or  other  rectmis  related 
to  credit  transactions. 

f10ai43   TVpaaoflnfomMtlon. 

(a)  The  privilege  applies  to  the  report 
or  the  results  of  a  self-test,  including 
any  data  generated  by  the  self-test  and 
any  analysis  of  such  data  and  any 
workpapers  and  draft  documents. 

(b)  The  privilege  does  not  cover 
information  about  whether  a  lender  has 
conducted  a  self-test  or  information 
concerning  the  scope  of  or  the 
methodology  used  in  (xmducting  the 
self-test 

f10ai44   Approprtalscotrecttve  action. 

(a)  Whether  a  lender  has  taken  or  is 
taking  appropriate  corrective  acticm  will 
be  determined  on  a  caae-hy-caae  basis. 
Corrective  action  may  include  both 
prospective  and  retroactive  reliel  To 
determine  the  appropriate  corrective 
action,  the  lender  must: 

(1)  Identify  the  policies  or  practices 
that  are  the  likely  cause  of  the  possible 
violation,  such  as  inadequate  or 
improper  lending  policies,  failure  to 
implement  established  policies, 
employee  conduct,  or  ciher  causes;  and 

(2)  Assess  the  extent  and  scope  of  any 
pMsible  violation,  by  determining 
wdiich  areas  of  its  operations  are  likely 
to  be  affacted  by  those  policies  and 
practices.  This  would  include 
identifying  the  stages  of  the  loan 
applicaticm  process,  types  of  loans,  or 
the  particular  branch  where  possible 
disoimination  has  occurred. 

(b)  Depending  cm  the  specific  facts 
involved,  appropriate  corrective  action 
may  indudb,  but  is  not  limited  to,  one 
or  mcne  of  the  following: 

(1)  Identifying  customers  whose 
appUcations  may  have  been 
inappropriately  processed;  ofiiaring  to 
extend  credit  if  they  wrere  improperly 
denied;  cxnnpensating  them  for  any 
damages,  bodi  out-of-pocicet  and 
compensatory;  and  notifying  them  of 
their  legal  ri^ts; 


UMI 


Federal  Register  /  Vol.  62.  No.  21  /  Friday.  January  31.  1997  /  Proposed  Rules 


(2)  Correcdng  any  institutional 
policies  or  procedures  that  may  have 
contributed  to  the  discrimination; 

(3)  Identi^jdng,  and  then  training  and/ 
or  disciplining,  the  employees'involved; 

(4)  Considoing  the  need  for 
community  outreach  programs  and/or 
changes  in  marketing  strategy  or  loan 
products  to  better  serve  minority 
segments  of  the  lender's  mariwt;  and 

(5)  bnproving  audit  and  ovenig^t 
S3rstems  to  ensure  there  is  no  recurrence 
of  the  discriminatian. 

(c)  Not  every  conective  measure  listed 
in  paragraph  (b)  of  this  section,  above, 
need  be  taken  each  time  a  possible 
violation  is  discovered.  Rather,  the 
determination  of  "appropriate  corrective 
action"  shall  be  based  upon  the  bets  of 
each  situation. 

f10ai45   Scope  of  prtvllege. 

The  report  or  results  of  a  privileged 
self-test  may  not  be  obtained  or  used  by 
an  aggrieved  person,  complainant, 
droaitment  or  agency  in  any: 

(a)  Proceeding  or  dvil  action  in  which 
a  violation  of  the  Fair  Housing  Act  or 
this  regulation  is  alleged;  or 

(b)  Examination  or  investigatiai 
relating  to  compliance  with  the  Fair 
Housing  Act  or  this  part 

fl0ai46   LoesofprtvaegsL 

Hie  report  or  results  of  a  self-test  are 
not  privil^ed  under  §  100.145  if  the 
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lender  ot  any  person  %vith  lawful  access 
to  the  self-test 

(a)  Voluntarily  discloses  all  or  any 
part  of  the  report  or  results  of  the  self- 
test  or  any  privil^ed  information  to  any 
aggrieved  person,  complainant, 
department,  agency,  or  to  the  public 

(b)  Refers  to  or  describes  the  report  at 
resiilts  or  any  privileged  informatimi  as 
a  defianse  to  charges  diat  the  lender  has 
violated  the  Fair  Housing  Act  or  this 
part 

(c)  In  the  case  of  the  lender.  Cails  or 

is  unable  to  produce  required  records  or 
information  pertaining  to  the  self-test 
that  are  necessary  to  determine  vidiether 
the  privilege  applies. 

f10ai47   UmiMueeofprMieged 


Notwithstanding  the  privil^e  under 
§  100.145.  the  report  or  results  of  a 
privileged  self-test  may  be  obtained  and 
used  by  an  aggrieved  person,  applicant, 
department  or  agency  solely  for  the 
purpose  of  determining  a  penalty  or 
remedy  after  a  violation  of  the  Fair 
Housing  Act  or  this  part  has  been 
adjudicated  or  admitted.  Disclosures 
made  for  this  limited  piirpose  may  be 
used  only  for  the  particular  proceeding 
in  which  the  adjudication  or  admission 
has  been  made.  Information  disclosed 
under  this  secticm  remains  privileged. 


|ioai4s 

An  aggrieved  person,  complainant 
department  or  agency  that  challenges  a 
privilege  asserted  under  §  100.145  may 
sedc  a  determination  of  the  existence 
and  application  of  that  privilege  in: 

(a)  A  coiut  of  competent  jurisdiction; 
or 

(b)  An  administrative  law  proceeding 
with  appropriate  jurisdicticm. 

fl0ai4«   Eflecavedeii. 

The  privilege  applies  to  self-tests 
conducted  btith  before  and  after  the 
efCactive  date  of  this  regulation,  except 
that  a  lender's  self-test  that  was 
conducted  before  that  date  is  not 
privileged: 

(a)  If  there  was  a  court  action  or 
administrative  proceeding,  including  a 
proceeding  involving  a  complaint 
alleging  a  violation  of  the  Fair  Housing 
Act  filed  with  HUD  or  a  substantially 
equivalent  agency;  or 

(b)  If  any  part  of  the  report  or  results 
were  disclosed  before  that  date  to  any 
aggrieved  person,  complainant 
department  or  agency,  or  to  the  public. 

Dated:  Januaiy  10, 1997. 
Sosan  M.  Fwward. 

Deputy  Assistant  Secntaiyfiw  Enforcement 
and  Investigations,  Fair  Housing  and  Equal 
Opportunity. 

(PR  Doc  97-2453  Filed  1-30-97;  8:45  ami 


UMI 


VOL 


ISS 


1997 


UMI 


AOtUt  V.>J«_«I     O««io«a»      /      \7n1        CO        Mn        Ol        /     T?<n^nii        Tnminoi.      01         1007      /     Diiino     on/1     D<u«ii1«»1 


Friday 

January  31,  1997 


Part  V 


Department  of 
Justice -     ■ 

Bureau  of  Prisons 

28  CFR  Parts  543  and  553 
Inmate  Legal  Activities  and  Inmate 
Personal  Property;  Final  Rule 


4890  Federal  Register  /  Vol.  62,  No.  21  /  Friday,  January  31,  1997  /  Rules  and  Regulations 


DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Parts  543  and  553 

[BOP1063-F1 
RIN  1120-AA58 

Inmate  Legal  Activities  and  Inmate 
Personal  Property 

agency:  Bureau  of  Prisons,  Justice. 
AcnoN:  Final  rule. 

SUMMARY:  In  this  document,  the  Biueau 
of  Prisons  ("Bureau")  is  amending  its 
regulations  in  order  to  set  forth 
situations  in  which  one  inmate  may  be 
allowed  to  possess  the  legal  materials  of 
another  inmate  while  assisting  that 
other  inmate.  This  amendment  is 
intended  to  maintain  an  appropriate 
balance  between  the  need  for  institution 
security,  good  order,  and  discipline  and 
the  ability  of  inmates  to  assist  each 
other  with  their  legal  materials. 
EFFECTIVE  DATE:  March  3, 1997. 
ADOflESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons, 
HOLC  Room  754,  320  First  Street,  NW.. 
Washington,  DC  20S34. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  is  amending  its 
regulations  on  inmate  legal  activities  (28 
CFR  part  543,  subpart  B)  and  on  inmate 
personal  property  (28  CFR  part  553, 
subpart  B).  A  proposed  rule  in  this 
proceeding  was  published  in  the 
Federal  Register  on  October  30, 1996 
(61  FR  56096). 

The  proposed  regulations  speciBed 
that  except  in  instances  where  the 
Warden  imposes  limitations  for  reasons 
of  institution  security,  good  order,  or 
discipline,  an  inmate  may  possess 
another  inmate's  legal  materials  while 
assisting  that  inmate  in  the  institution's 
main  law  library  and  in  other  locations 
if  the  Warden  so  designates.  The  irunate 
being  assisted  must  bring  his  or  her 
legiBl  materials  to  the  law  library  or 
other  location  in  order  to  provide  access 
to  the  assisting  irunate.  The  iiunate 
providing  assistance  may  not  remove 
the  legal  materials  from  the  library  or 
other  designated  location.  Although  the 
iiunate  being  assisted  need  not  remain 
present,  that  iiunate  is  responsible  for 
retrieving  his  or  her  legal  materials.  If, 
for  example,  the  inmate  being  assisted 
chooses  to  leave  the  library  or  other 
designated  location  in  order  to  recreate, 
that  inmate  must  return  in  order  to 
retrieve  the  legal  materials.  Legal 


materials  left  unattended  in  the  law 
library  or  other  designated  location  may 
be  disposed  of  by  staff  as  nuisance 
contraband. 

The  proposed  rule  also  noted  that  the 
institution's  need  for  security,  good 
order,  or  discipline  may  limit  an 
inmate's  assistance  to  another  inmate 
when  an  inmate  is  placed  in  the 
institution's  special  housing  imit.  An 
inmate  may  be  placed  in  a  special 
housing  unit  for  various  reasons 
including  administrative  detention 
during  the  course  of  an  investigation  of 
allegations  that  the  inmate  committed  a 
prohibited  act,  for  protection,  pending 
transfer,  or  in  disciplinary  segregation 
following  a  determination  that  the 
inmate  had  committed  a  prohibited  act. 
Seciirity  necessarily  restricts  access  to 
such  inmates  by  inmates  in  the  general 
population.  Inmate  assistance  therefore 
may  only  be  available  from  other 
inmates  already  in  the  special  housing 
imit.  Legal  assistance  from  attorneys 
remains  available  to  an  inmate  in  a 
special  housing  unit  (see  §  543. 12 J. 

In  proposing  these  changes,  the 
Bureau  also  consolidated  lihe  provisions 
pertinent  to  legal  materials  in  the 
regulations  on  inmate  legal  activities. 
The  regulations  on  inmate  personal 
property  contain  only  a  cross-reference 
on  Uiis  subject.  Other  proposed  changes 
to-the  regulations  on  inmate  legal 
activities  included  a  definition  of 
leisure  time  in  §  543.11(a),  a  revised 
definition  of  legal  materials  in  the 
introductory  text  of  §  543.11(d),  a 
restatement  of  the  provisions  for  receipt, 
purchase,  and  retention  of  legal 
materials  in  §  543.11(d)(1)  and  (2),  and 
a  clarification  to  the  provisions  in 
§  543.11(h)  concerning  the  preparation 
of  legal  dociunents  by  a  publio 
stenographer. 

Comments  received  on  the  proposed 
rule  raised  a  variety  of  concerns  which 
may  be  generally  grouped  around  the 
topics  of  access  to  courts  and  the 
qualifications  to  be  placed  on  the 
possession  of  legal  property.  A  more 
specific  summary  of  the  conunents 
received  and  the  agency  response 
follows. 

Some  commenters  claimed  that  an 
inmate's  right  to  unimpeded  access  to 
courts  overrides  any  penological 
concern  of  the  Bureau.  As  set  forth  in 
the  Supreme  Court's  decision  in  Lewis 
V.  Casey,  an  inmate's  right  of  access  to 
the  court  is  not  absolute.  An  inmate's 
right  of  access  to  the  court  must  be 
balanced  against  the  Bureau's  interest  in 
maintaining  security  and  good  order  in 
the  institution.  To  maintain  security  and 
good  order  in  the  institution,  the  Bureau 
believes  that  an  inmate  should  not 
possess  another  inmate's  legal  materials. 


Possession  of  such  materials  by  another 
inmate  may  result  in  extortion  attempts, 
the  exchange  of  contraband,  or  the 
dissemination  of  information  which 
could  be  used  to  endanger  other 
inmates,  institution  staff,  or  the  general 
public.  Practical  complications  may  also 
arise.  For  example,  when  inmates  are 
transferred  from  one  institution  to 
another,  their  legal  materials  could  be 
lost  or  damaged,  thereby  potentially 
affecting  the  inmates'  ability  to  litigate 
their  cases. 

One  commenter  objected  to  the 
proposed  rule  on  the  grounds  that  an 
assisting  inmate '  would  not  have 
sufficient  time  to  provide  assistance  if 
restricted  to  doing  so  in  the  law  library. 
Other  commenters  argued  that 
institution  libraries  were  inadequate  for 
the  needs  of  all  the  inmates  who  would 
require  assistance.  The  Bureau  notes,  in 
response,  that  the  proposed  revision  to 
§  543.11  expands  upon  previously 
authorized  assistance  to  allow  for  the 
possession  by  an  assisting  inmate  of 
another  inmate's  legal  materials  in  the 
law  library  as  well  as  in  other  locations 
if  designated  by  the  Warden.  The 
Bureau  believes  that  this  revision  is 
reasonable  given  legitimate  concerns 
over  the  security,  discipline,  and  good 
order  of  the  institution.  Speculation 
over  the  adequacy  of  the  library  fails  to 
recognize  that  the  Warden  may 
designate  other  locations  for  the 
purpose  of  providing  legal  assistance. 
The  Bureau,  therefore,  believes  that  the 
commenters'  concerns  regarding  the 
insufficiency  of  law  library  hours  are 
unwarranted.  In  any  event,  specific 
changes  as  to  the  library  hours  can  be 
made  locally  at  the  various  institutions 
if  deemed  appropriate.  Furthermore,  as 
noted  below,  the  Bureau  has  adjusted  its 
regulations  to  allow  for  an  assisting 
inmate  to  prepare  drafts  of  legal 
proceedings  (with  appropriate 
qualifications)  outside  the  library  or 
other  designated  location. 

One  commenter  objected,  alleging  that 
by  the  time  the  Warden  approves  a 
request  for  one  inmate  to  assist  another 
inmate  that  the  inmate  in  need  of 
assistance  would  in  all  likelihood 
already  have  missed  a  filing  deadline.  In 
response,  the  Bureau  notes  that  the 
procedures  for  allowing  assistance  in 
the  law  library  or  other  designated 
location  have  already  been  approved 
and  do  not  require  any  additional 
approval  by  the  Warden.  Therefore,  the 
assumption  that,  in  general,  the  inmate 


■  Several  commenters  used  the  term  "jailhouse 
lawyer"  when  referring  to  an  inmate  who  offers 
assistance  to  another  inmate  with  legal  matters.  In 
summarizing  comment,  the  Bureau  has  chosen  to 
use  the  term  which  appears  in  the  regulations 
("assisting  inmate")  for  the  sake  of  clarity. 
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must  wait  for  approval  to  be  granted  is 
incorrect. 

One  commenter  claimed  that  prison 
authorities  are  required  to  provide 
adequate  assistance  to  inmates  from 
persons  trained  in  the  law  and  cited 
case  law  allegedly  supportive  of  the 
commenter's  statement.  Under  pertinent 
case  law,  for  example,  Lewis  v.  Casey, 
the  Biu«au  is  under  no  such  obligation. 

One  commenter  objected  on  the 
grounds  that  an  inmate  should  not  be 
prevented  from  receiving  assistance 
from  another  inmate  merely  because  one 
or  the  other  is  transferred  or  placed  in 
special  housing.  Another  commenter 
objected  stating  that  inmates  in  special 
housing  units  would  be  denied  all  "next 
friend"  assistance  in  preparing  their 
legal  pleadings.  For  reasons  of  security, 
discipline,  and  good  order,  the  Bureau 
believes  that  there  must  be  limitations 
on  access  to  itunates  in  special  housing. 
Inmates  in  special  housing  are  often 
placed  there  because  they  are  dangerous 
or  because  they  require  protection  from 
other  inmates.  Inmates  in  special 
housing  ordinarily  have  access  to  a 
basic  law  library  in  the  special  housing 
unit.  The  Bureau  acknowledges  that 
inmate  assistance  for  an  inmate  in  a 
special  housing  unit  ordinarily  would 
be  available  only  from  inmates  who  are 
in  the  same  special  housing  unit.  Hie 
Bureau  notes  that  inmates  are  not 
entitled  to  assistance  from  any 
particular  inmate;  it  is  sufficient  that 
assistance  is  available.  Inmates  in 
special  housing  ordinarily  do  not 
remain  for  an  extended  period  of  time. 
Under  Lewis  v.  Casey,  this  temporary 
status  ordinarily  does  not  pose  an 
unreasonable  constraint  on  the  inmate's 
access  to  court.  Nevertheless,  as  noted 
below,  the  Bureau  has  adjusted  its  final 
regulations  to  allow  special 
consideration  for  inmates  in  special 
housing  units.  Such  consideration 
would  be  given  on  a  case  by  case  basis 
at  the  institution  level,  and  it  is  not 
necessary  to  attempt  to  address  this 
issue  further  in  the  regulations. 

A  number  of  commenters,  who 
submitted  separately  the  same  comment 
in  a  form  letter,  objected  stating  that  the 
daily  rigors  of  prison  life  would  prevent 
illiterate,  uneducated, 
imknowledgeable,  non-English 
speaking,  handicapped,  and  retarded 
inmates  from  obtaining  legal  assistance 
and  thereby  would  impede  their  access 
to  courts.  One  commenter  claimed  that 
the  proposed  rule  did  not  adequately 
address  the  needs  of  mentally  ill  or 
incompetent  inmates.  The  Bureau  notes 
that  the  revised  regulations  represmit  an 
improvement  on  the  inmate's  access  to 
courts  with  respect  to  obtaining  legal 
assistance  bom  other  inmates  by 


allowing  inmates  to  possess  other 
inmates'  legal  materials  in  the  law 
library  or  other  location  if  the  Warden 
so  designates.  Other  Bureau 
programming  (for  example,  mandatory 
literary  and  English-as-a-Second 
Language  programs)  already  exist  to 
address  the  general  educational  needs  of 
inmates.  Also,  legal  assistance  from 
attorneys  remains  available  to  all 
inmates  (see  §  543.12).  With  respect  to 
mentally  ill  or  incompetent  inmates, 
such  inmates  would  generally  be 
housed  in  a  seclusion  unit  at  a  federal 
medical  facility.  Other  Bureau  policies 
provide  for  representation  of  inmates 
not  competent  to  represent  themselves 
in  certain  administrative  hearings.  In 
addition,  as  noted  below,  the  Bureau 
has  adjusted  its  final  regulations  to 
allow  special  consideration  for  the  legal 
needs  of  inmates  in  mental  health 
seclusion  status  in  federal  medical 
centers  (see  §543. 11(f)(3)).  Such 
consideration  would  be  given  on  a  case 
by  case  basis  at  the  institution  level,  and 
it  is  not  necessary  to  attempt  to  address 
this  issue  further  in  the  regulations. 

Some  commenters  claimed  that  the 
regulation  did  not  address  difficulties  in 
effiectuating  transfiers  of  documents. 
These  commenters  suggest  that  conflicts 
in  scheduling  of  leisure  time  could 
prevent  one  inmate  from  meeting 
another  inmate  in  an  approved  location. 
The  Biireau  believes  that  its  regiilation 
is  adequate  for  this  purpose.  Even  in 
instances  where  scheduled  leisure  time 
does  not  coincide  completely,  inmates 
have  approximately  ten  minutes  during 
an  institution-wide  move  to  arrive  at  a 
scheduled  program  or  work  assignment. 
Nevertheless,  in  order  to  address 
situations  where  a  court  deadline  is 
pending,  the  Bureau  has  modified  the 
final  rule  to  allow  an  inmate  with  an 
imminent  court  deadline  to  request  a 
brief  absence  from  a  scheduled  program 
or  worii  assigmnent  in  order  to  provide 
or  retrieve  legal  materials  from  an 
assisting  inmate. 

One  commenter  claimed  that  the 
system  for  transferring  legal  material 
would  result  in  these  materials  being 
left  unattended  in  the  law  library  and 
may  cause  security  concerns  for  that 
reason,  llie  propctted  regulation 
provided  that  staff  may  dispose  of 
imattendbd  legal  materials  as  nuisance 
contraband.  This  provision  was  not 
intended  to  direct  that  staff  search  for 
and  dispose  of  unattended  legal 
materials.  The  provision  was  intended 
to  emphasize  to  the  inmate  that  legal 
materials  left  with  an  assisting  inmate 
can  be  lost  or  misplaced  due  to  the 
actions  of  the  assisting  inmate.  In  an 
abundance  of  caution,  to  avoid  creating 
the  impression  that  such  materials 


should  always  be  treated  as  nuisance 
contraband  and  disposed  of  by  staff,  the 
Bureau  has  removed  this  provision  from 
this  final  rule.  Internal  instructions  to 
staff  will  address  the  specifics  for 
handling  properly  identified  legal 
materials  left  unattended  in  the  law 
library  or  other  designated  location. 

Some  commenters  objected  claiming 
that  the  regulation  infringed  upon  an 
inmate's  right  to  privacy.  As  evidenced 
by  the  specifics  of  the  concerns  raised, 
the  Bureau  concludes  that  these 
objections  are  more  properly  categorized 
under  the  general  topic  of  the  inmate's 
access  to  the  court.  For  example,  one 
commenter  objected  to  the  provisions  in 
the  regulation  that  detailed  authorized 
channels  for  the  receipt  of  legal 
materials  (see  §  543.11(d)(1)).  This 
commenter  asserted  that  some  of  the 
inspection  procedures  allowed  staff  to 
inspect  and  read  material  being  sent  to 
them.  These  provisions  merely  reflect 
existing  regulations  on  correspondence 
(including  special  mail)  and  incoming 
publications  and  were  included  in  the 
proposed  regulation  for  the  purpose  of 
reference  only.  The  point  of  repeating 
these  provisions  in  this  regulation  is  to 
make  it  clear  to  the  inmate  that  special 
mail  is  an  appropriate  channel  for 
receiving  legal  materials.  The 
commenter  also  stated  that  the 
regulation  would  compromise  the 
inmate's  ability  to  investigate  and  report 
misconduct  by  prison  staff  because  staff 
would  be  able  to  search  through  ail  of 
the  inmate's  personal  and  legal  papers 
in  search  of  contraband.  The  Biu«au 
notes  that  standards  of  conduct  for  its 
staff  serve  to  prevent  such  actions.  The 
final  regulation  is  intended  to  safeguard 
legal  materials  (whether  during  staff 
searches  of  inmate  houang  or  fit)m 
other  inmates). 

One  commenter  stated  that  the 
proposed  regulation  was  inadequate, 
claiming  it  d^d  not  make  allowances  for 
the  different  types  of  fecilities 
(penitentiaries,  camps,  etc.).  The 
commenter  fails  to  note  that  the 
regulations  allow  the  Warden  to 
designate  locations  other  than  the  law 
library  for  providing  legal  assistance. 
Wardens  at  different  types  of 
institutions  have  the  discretion  to  make 
appropriate  allowances  based  upon  the 
type  of  institution. 

In  light  of  the  above,  the  Bureau 
therefore  believes  that  its  final  rule  does 
not  pose  an  impediment  to  the  inmate's 
access  to  the  court. 

Regarding  legal  propoty  and  personal 
property,  one  commenter  objected  that 
the  regulation  was  vague  and  did  not 
define  what  constitutes  legal  documents 
of  another  inmate.  The  Bureau  notes 
that  §  543.11(d)  defines  the  legal 
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materials  of  an  inmate.  Logically,  this 
definition  can  be  used  to  identify  the 
Imal  materials  of  another  inmate. 

One  commenter  objected,  stating  that 
the  regulation  could  be  interpreted  to 
preclude  possession  of  any  non- 
published  court  record.  Another 
commenter  objected,  stating  that  any 
document  filed  with  a  court  is  a  public 
record  available  to  anyone  vdth  tne 
funds  to  purchase  a  copy.  The  Bureau 
notes  that  the  regulation  allows  for  the 
inmate  to  receive  legal  materials 
through  authorized  channels.  Therefore, 
non-published  court  records  or  other 
public  records  available  from  a  court 
received  through  an  authorized  channel 
are  authorized  for  possession  by  the 
inmate,  presumably  as  legal  reference 
material.  The  Biueau  believes  that  the 
regulation  addresses  security  concerns 
by  preventing  the  unauthorized  transfer 
between  inmates  of  inmate  legal 
materials  within  the  institution.  As 
noted  above,  one  Bureau  concern  is  that 
contraband  mav  be  inappropriately 
transfened  under  the  guise  of  legal 
materials. 

One  commenter  objected,  stating  that 
inmates  needed  access  to  other  inmate's 
legal  materials  for  the  sake  of  having 
access  to  precedents.  Such  access  is  best 
saved  by  obtaining  precedents  through 
official  channels  (namely,  the  court, 
publishfW.  etc.,  or  throu^  publications 
contained  in  the  lilnary).  As  noted 
above,  this  requirement  avcrids  the 
security  concerns  posed  by  direct 
inmate  transfBr  of  materiau. 

One  commenter,  alluding  to  laws  of 
contracts  and  copyrights,  argued  that 
anything  the  assiMing  inmate  writes  for 
another  inmate  should  be  considered 
the  assisting  inmate's  property.  Another 
commenter  suggested  that  written 
materials  are  the  property  of  Uie 
authoring  inmate  until  that  inmate 
delivera  them  to  the  inmate  being 
assisted.  Bureau  regulations  preclude  an 
inmate  from  conducting  a  business. 
Application  of  contract  or  ccmyright  law 
is  not  relevant  here.  As  noted  above, 
reasons  of  instituticm  security, 
disdpUne,  and  good  order  motivate  the 
Bureau  to  retain  limitations  in  these 
revised  regulations  on  the  possession  by 
another  inmate  of  an  inmate's  legal 
materials.  The  Biueau  further  notes  that 
it  has  revised  its  regulation  to  allow 
assisting  inmates  to  possess  handwritten 
notes  and  drafts  of  pleadings  they  have 
prepared  if  they  do  not  contain  a 
caption,  title  of  the  document,  or 
name(s)  of  inmate(s). 

One  commenter  (4>jected,  stating  that 
the  regulation  infringed  on  the  due 
process  rights  of  the  inmate.  This 
commenter  claimed  that  prohibiting 
inmates  from  possessing  another 


inmate's  legal  materiab  denied  them  of 
a  property  right  without  due  process. 
Other  commenters  claimed  a  liberty 
interest  in  possessing  other  inmate's 
legal  materials,  arguing  that  such  an 
interest  was  created  by  past  practice  in 
some  institutions  which  allowed 
inmates  to  possess  other  inmate's  legal 
materiab.  The  Bureau  notes  that  no  case 
law  supports  these  contentions.  As 
noted  above  in  this  final  rule  and  also 
in  the  previously  published  proposed 
rule,  the  Bureau's  regulation  is  intended 
to  ensure  consistency  and  maintain  an 
appropriate  balance  between  the  need 
for  institution  security,  good  order,  and 
discipline.  For  this  reason,  the 
regulation  allows  for  possession  of 
another  inmate's  legal  materials  within 
certain  limitations.  Those  limitations 
are  necessitated  by  the  need  for 
institution  security,  good  order,  and 
discipline. 

One  commenter  objected  to  the 
proposed  regulation  claiming  that  it  did 
not  adequately  address  treatment  of 
drafts  or  copies  of  legal  materials.  The 
Bvireau  has  added  language  to  the 
proposed  regulaticms  to  clarify  that  an 
""■■Hfig  inmate  may  not  possess  copies 
of  another  inmate's  legal  materials 
outside  the  law  library  cv  other 
designated  location.  "The  final 
regulations  also  specify  that  drafts  of 
pleadings  wdiich  contidn  the  inmate's 
name  anid  case  caption  or  document  tiUe 
prominentiy  of  the  first  page  are 
considered  to  be  the  legal  materials  of 
the  assisted  inmate.  The  a—igHng 
inmate,  however,  may  create  a 
handwritten  draft  of  a  pleading  for 
another  inmate  and  may  possess  that 
draft  outside  the  law  library  or  other 
designated  location  so  long  as  the  draft 
does  not  "«<»■<"  a  case  caption  or 
document  tide  or  the  name(s)  of  any 
inmate(s).  Such  drafts  are  not 
ocmsidered  to  be  the  legal  materials  of 
the  assisting  inmate. 

One  conmenter  argued  that  the  rule 
was  unfair  to  co-defendants  who  are 
maintaining  one  set  of  legal  materials. 
While  the  Biueau  is  uncertain  as  to  the 
particular  point  of  this  comment,  it 
believes  that  the  regulation  adequately 
addresses  the  needs  of  co-defendants 
because  co-defendants  may  maintain  . 
one  set  or  separate  sets  of  legal 
materials. 

Comments  discussed  below  did  not 
fell  under  the  general  topics  of  access  to 
courts  or  qualification  or  possession  of 
personal  property  and  legal  propoty. 

One  commenter  objected  to  the 
regulation  stating  that  it  biled  to  benefit 
the  courts.  This  commenter  claimed  that 
limiting  inmate  assistance  to  the  library 
would  increase  the  length  of  time 
required  to  respond  to  pleadings  and 


that  the  courts  would  be  burdened  by 
requests  for  extension.  This  commenter 
stated  that  allowing  inmates  to  assist 
one  another  in  liti^tion  saved  the 
court's  time  and  also  assimied  that  the 
quality  of  pleadings  would  deteriorate. 
"The  commenter  neglected  to  note  that 
locations  other  than  the  law  library  may 
be  authorized  by  the  Warden.  With 
respect  to  the  assumed  delays  and  the 
quality  of  pleadings,  the  Bureau  again 
notes  that  the  revised  regulations  do 
provide  for  inmate  assistance.  The 
commenter's  concerns  are  unwarranted. 

One  commenter  claimed  that 
providing  legal  assistance  to  othere  was 
a  religious  exercise  for  him  and  that  as 
such  it  woiild  be  protected  under  the 
Religious  Freedom  Restoration  Act  For 
reasons  of  institution  aecuxiXy, 
discipline,  and  good  order,  the  Bureau 
believes  that  no  further  accommodation 
beyond  what  the  regulation  provides  is 
necessary,  regardless  of  the  validity  of 
the  religious  prescription  claimed. 

One  commenter  claimed  that  the 
regulaticm  was  ovwiy  broad  and 
infringed  upon  the  inmate's  right  to  free 
communication  without  furthering  an 
important  government  interast  through 
the  least  rcwtrictive  means.  Contrary  to 
the  commenter's  claim,  the  Bureau 
beheves  that  there  are  legitimate 
penological  objectives  underljring  its 
regulation  which  satisfies  the  omditions 
under  Tumor  v.  Sc^ty. 

One  commenter  claimed  that  the 
regulation  violated  equal  protection  by 
discriminating  against  illiterate, 
uneducated,  and  non-Engliah-spealdng 
inmates.  The  Biueau  disagrees  with  tlds 
assertion.  As  noted  above,  under  the 
regulation  these  inmates  have  access  to 
legal  assistance  (whether  from  an 
assisting  inmate  or  attorneys).  As  noted 
above,  separate  programming  is  also 
available  for  the  educational  needs  of 
these  inmates. 

One  commenter  objected  to  the 
regulation  stating  that  it  provided  no 
place  for  inmates  to  work  in  private.  As 
noted  below,  the  Bureau  has  adjusted  its 
regulation  to  allow  the  aswi sting  inmate 
to  produce  drafts  (with  qualification) 
outside  of  the  law  library  or  other 
designated  location. 

One  commenter  objected  on  general 
grounds  stating  that  there  wras  no  valid 
governmental  or  penological  interest  at 
stake.  As  noted  above,  the  Bureau 
disagrees  with  this  assessmmit. 

One  commenter  objected,  stating  that 
"untrained  staff"  would  have  blai^cet 
authority  to  classify  any  legal  document 
as  contraband  and  that  consequentiy  the 
regulation  woidd  result  in  abuses.  "Hie 
Bvoeau  notes  that  it  is  respontlble  for 
the  proper  training  of  its  staff  (whether 
for  the  purpose  of  avoidii^  abuse  in 
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enforcing  this  regulation  or  any  of  its 
regulations). 

Some  conunenters  offered  alternatives 
for  consideration.  One  commenter 
leconunended  that  paragraph  (f)(2)  in 
§  543.11  be  removed.  Removing 
paragraph  (f)(2)  eliminates  provisions 
for  possession  by  an  assisting  inmate  of 
another  iiunate's  legal  materials  (within 
the  limitations  proposed  by  the  Bureau 
which  are  predicated  upon  the  security 
needs  noted  above).  The  Bureau  is 
imcertain  about  the  nature  of  this 
comment's  concern.  If  the  commenter  is 
proposing  that  the  Bureau  eliminate 
paragraph  (f)(2)  in  §  543.11  in  ordef  to 
allow  inmates  to  possess  one  another's 
legal  materials  without  any  restrictions, 
the  Bureau  rejects  this  proposal.  For  the 
reasons  set  forth  above,  the  Biueau 
believes  that  there  must  be  limitations 
placed  on  the  extent  to  which  inmates 
may  possess  the  legal  materials  of  other 
inmates.  Alternatively,  if  the  commenter 
is  suggesting  that  the  Bureau  should 
completely  prohibit  inmates  from 
possessing  one  another's  legal  materials, 
the  Bureau  believes  that  allowing 
inmates  to  possess  one  another's  legal 
materials  (within  the  limitations 
proposed  by  the  Bureau]  enhances  an 
inmate's  ability  to  obtain  access  to  the 
coiut,  which  is  one  of  the  piuposes  of 
the  Bureau's  final  regulation.  Therefore, 
Bureau  also  rejects  this  proposal. 
Another  commenter  advocated  allowing 
the  assisting  iiunate  to  possess  another 
inmate's  legal  materials  in  his  or  her  cell 
so  that  the  assisting  inmate  could  work 
on  the  materials  in  the  cell.  The  Bureau, 
as  noted  below,  has  made  an  adjustment 
to  its  regulations  which  allows  an 
assisting  inmate  to  work  on  drafts  (with 
qualifications)  in  locations  other  than 
the  law  hbrary  or  designated  location. 
As  noted  above,  concerns  of  institution 
security,  discipline,  and  good^order 
preclude  further  adjustment  on  this 
point.  Another  commenter 
recommended  that  the  Bureau  provide 
forms  in  the  law  library  which  would 
docmnent  an  inmate's  release  of  legal 
materials  to  another  inmate.  This 
recommendation  does  Uttle  to  address 
the  Bureau's  security  concerns  regarding 
the  uncontrolled  possession  of  inmate 
legal  materials  by  another  inmate. 
One  commenter  stated  that  the 
California  state  prison  system  did  not 
impose  any  restrictions  on  the 
possession  of  inmate  legal  materials  and 
recommended  that  the  Bureau  also  not 
impose  any  restrictions.  The  commenter 
inferred  that  no  legitimate  penological 
objectives  were  involved  as  none 
presiunably  were  apparent  to  the 
California  state  prison  system.  This 
same  commenter  also  cited  instances  in 
vfbich  various  Bureau  facilities  had 


authorized  the  possession  by  an  inmate 
of  another  inmate's  legal  materials  to  a 
certain  extent.  The  Bureau  noted  in  its 
proposed  rule  that  some  institutions  had 
varied  from  the  Bureau's  prohibition  on 
the  possession  of  another  inmate's  legal 
materials.  Both  the  proposed  rule  and 
this  fiiud  rule  are  intended  to  maintain 
the  appropriate  balance  between  the 
institution's  need  for  institution 
security,  good  order,  and  discipline  and 
the  ability  of  inmates  to  assist  each 
other  with  their  legal  documents.  With 
respect  to  the  cited  example  of  the 
CaUfomia  state  prison  system,  the 
Bureau  notes  that  to  some  extent 
CaUfomia  is  acting  under  a  court  order 
and  that  any  particidar  poUcy  of  the 
prison  system  may  not  nece^arily 
reflect  the  system's  opinion  regarding 
any  penological  concerns  associated 
with  allowing  inmates  to  possess  one 
another's  legal  materials. 

This  same  commenter  also  advocated 
two  other  alternatives  to  the  proposed 
rule.  The  commenter  recommended  that 
the  law  library  provide  storage  for  legal 
materials.  Fiscal  and  space  Iknitations 
within  institutions  make  this  suggestion 
impracticable.  The  commenter  also 
recommended  the  development  of  an 
inmate  law  clerk  program.  The  Bureau 
ourently  is  evaluating  a  pilot  project 
along  these  lines.  Such  a  program  may 
be  implemented  upon  conclusion  of  the 
evaluation.  However,  the  Bureau  is  not 
ready  to  do  so  at  this  time. 

This  same  commenter  also 
recommended  including  a  provision  in 
the  regulation  prohibiting  retaliation  by 
staff  aimed  at  inmates  who  assist  other 
inmates.  The  Bureau  believes  that  such 
a  specific  provision  is  unnecessary  as 
staff  standards  of  conduct  already 
prohibit  retaliatory  actions  by  staff. 
In  consideration  of  the  comments 
above,  the  Bureau  is  adopting  the 
proposed  rule  as  final  with  the 
following  changes.  In  §  543.11. 
paragraph  (a)  has  been  clarified  to  refer 
to  "scheduled  program  or  woric 
assignment"  rather  than  "scheduled 
assignment  or  program";  paragraph  (d) 
has  been  adjusted  to  include  reference 
to  filings  before  other  judicial  or 
administrative  body  and  to  clarify  that 
drafts  of  pleadings  which  contain  the 
inmate's  name  and  case  caption  or 
document  title  prominently  on  the  first 
page  are  an  assisted  inmate's  legal 
material;  provisions  in  paragraph  (f) 
pertaining  to  leisure  time,  the  definition 
of  legal  materials,  and  the  extent  to 
which  inmates  may  have  copies  of  legal 
materials  have  been  clarified;  paragraph 
(f)  has  also  been  revised  to  address 
requirements  on  the  assisting  inmate's 
possession  of  handwritten  notes  and 
drafts,  the  providing  or  retrieving  of 


legal  materials  from  the  law  Ubrary  or 
other  designated  location,  possible 
disposal  or  return  of  imattended  legal 
materials,  and  the  legal  needs  of  inmates 
in  mental  health  seclusicm  status  in 
federal  medical  centers  or  inmates  in 
controlled  housing. 

Members  of  the  pubUc  may  submit 
comments  concerning  this  rule  by 
writing  to  the  previously  dted  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Raster. 

Ine  Biueau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  was  not 
reviewedby  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibifity 
Act  (5  U.S.C.  601  et  seq.),  does  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities.  Because  diis 
rule  pertains  to  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons,  its 
economic  impact  is  limited  to  the 
Bureau's  appropriated  funds. 

List  of  Subjects  in  28  CFR  Parts  543  and 
553 

Prisoners. 
Ronald  G.  ThompMB, 

Acting  Director,  Bureau  of  Prisons. 
Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(p),  parts  543  and 
553  in  subchapter  C  of  28  CFR,  chapter 
V  are  amended  as  set  forth  below. 

SUBCHAPTER  C-INSTTTUnONAL 
MANAQEMEffT 

PART  543— LEQAL  MATTERS 

1.  The  authority  citation  for  28  CFR 
part  543  continues  to  read  as  follows: 

Aidhoritjr:  5  U.S.C  301;  18  U.S.C  3621, 
3622,  3624, 4001. 4042,  4081,  4082  (Repealed 
in  part  as  to  offense^!  committed  on  or  aiter 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  tliat  date),  5039;  28  U.S.C  509,  510, 
1346(b),  2671-80;  28  CFR  0.95-0.99, 0.172, 
14.1-11. 

2.  In  §  543.11.  paragraphs  (a),  (d),  and 
(f)  are  revised,  and  paragraph  (h)  is 
amended  by  revising  the  laist  sentence  to 
read  as  follows: 

f  543.11    Legal  reeearch  and  prsperatton  of 
legal  rtoriimanti 

(a)  The  Warden  shall  make  materials 
in  the  inmate  law  library  available 
whenever  practical,  including  evening 
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and  vreekend  houn.  The  Warden  shall 
allow  an  inmate  a  reasonable  amoimt  of 
time,  otdinarily  during  the  inmate's 
leisure  time  (that  is,  when  the  inmate  is 
not  participating  in  a  scheduled 
program  or  worii  assignment),  to  do  ■ 
legal  research  and  to  prepare  legal 
documents.  Where  practical,  the 
Warden  shaU  allow  preparation  of 
documents  in  living  quarters  during  an 
inmate's  leisiue  time. 


(d)  An  inmate's  legal  materials 
include  but  are  not  limited  to  the 
inmate's  pleadings  and  doomients 
(such  as  a  presentence  report)  that  have 
been  filed  in  court  or  with  another 
judicial  or  administrative  body,  drafts  of 
pleadings  to  be  submitted  by  die  inmate 
to  a  court  or  with  other  judicial  or 
administrative  body  which  contain  the 
inmate's  name  and/or  case  caption 
prominently  displayed  on  the  first  page, 
documents  pertaining  to  an  inmate's 
administrative  case,  photocopies  of  legal 
reference  materials,  and  legal  reference 
materials  which  are  not  available  in  the 
institution  main  law  library  (or  basic 
law  lilnaiy  in  a  satellite  camp). 

(1)  An  inmate  may  solicit  or  purchase 
legal  materials  from  outside  the 
iiistituti(m.  The  inmate  may  receive  the 
Iqgal  materials  in  accordance  with  the 
ptovisians  on  incoming  publications  or 
correspondence  (see  28  CFR  part  540, 
subparts  B  and  F)  or  through  an 
authorized  attorney  visit  from  a  retained 
attorney.  The  legal  materials  are  subject 
to  inspection  and  may  be  read  or  copied 
unless  they  are  received  through  an 
authorized  attorney  visit  from  a  retained 
attorney  or  are  properly  sent  as  special 
mail  (for  example,  mail  from  a  court  or 
from  an  att(»ney),  in  which  case  they 
may  be  inspected  for  contraband  or  for 
the  purpose  of  verifying  that  the  mail 
qualifies  as  special  mail. 

(2)  Staff  may  allow  an  inmate  to 
possess  those  legal  materials  which  are 
necessary  for  the  inmate's  OMm  legal 
actions.  Staff  may  also  allow  an  inmate 


to  possess  the  legal  materials  of  another 
inmate  subject  to  the  limitations  of 
paragraph  (f)(2)  of  this  section.  The 
Warden  may  limit  the  amount  of  legal 
materials  an  inmate  may  acciunulate  for 
security  or  housdteeping  reasons. 

(f)(1)  Except  as  provided  for  in 
paragraph  (f)(4)  of  this  section,  an 
inmate  may  assist  another  inmate  in  the 
same  institution  diuing  his  or  her 
leisure  time  (as  defined  in  paragraph  (a) 
of  this  section)  with  legal  research  and 
the  preparation  of  legal  documents  for 
submissicm  to  a  court  or  other  judicial 
body. 

(2)  Except  as  provided  for  in 
paragraph  (f)(4)  of  this  section,  an 
inmate  may  possess  another  inmate's 
legal  materi^  while  assisting  the  other 
inmate  in  the  institution's  main  law 
Ubrary  and  in  another  location  if  the 
Warden  so  designates. 

(i)  The  assisting  inmate  may  not 
remove  another  inmate's  legal  materials, 
including  copies  of  the  legal  materials, 
from  the  law  library  or  other  designated 
location.  An  assisting  inmate  is 
permitted  to  make  handwritten  notes 
and  to  remove  those  notes  from  the 
library  or  other  designated  location  if 
the  notes  do  not  contain  a  case  caption 
or  document  title  or  the  name(s)  of  any 
inmate(s).  The  assisting  inmate  mav  auo 
develop  and  possess  handwritten  anhs 
of  pleadings,  so  long  as  the  draft 
pleadings  do  not  contain  a  case  caption 
or  document  title  or  the  name(s)  of  any 
inmate(8).  These  notes  and  drafts  are  not 
considered  to  be  the  assisting  inmate's 
legal  property,  and  when  the  assisting 
inmate  has  these  documents  outside  die 
law  Ubrary  or  other  designated  location, 
they  are  subject  to  the  property 
limitations  in  S  553.11(a)  of  this  chapter. 

(ii)  Although  the  inmate  being 
assiMed  need  not  remain  present  in  the 
law  Ubrary  or  other  designated  location 
while  the  assistance  is  being  rendered, 
that  inmate  is  responsible  for  providing 
and  retrieving  his  or  her  legal  materials 
from  the  Ubrary  or  other  designated 


location.  Ordinarily,  the  inmate  must 
provide  and  retrieve  his  or  her  legal 
materials  during  his  or  her  leisure  time. 
An  inmate  with  an  imminent  court 
deadline  may  request  a  brief  absence 
from  a  scheduled  program  or  work 
assignment  in  order  to  provide  or 
retrieve  legal  materials  &t>m  an  assisting 
inmate. 

(3)  The  Warden  may  give  special 
consideration  to  the  legal  needs  of 
inmates  in  mental  health  seclusion 
status  in  federal  medical  centers  or  to 
inmates  in  controUed  housing. 

(4)^e  Warden  at  any  institution  may 
impose  limitations  on  an  inmate's 
assistance  to  another  inmate  in  the 
interest  of  institution  security,  good 
order,  or  discipline. 

(h)  *  *  *  Staff  shall  advise  the  inmate 
of  any  delay  in  the  typing  of  which  they 
have  received  notice  from  the 
stenographer. 


PART  563— MMATE  PROPERTY 

3.  The  authority  citation  for  28  CFR 
part  553  is  revised  to  read  as  follows: 

AndMrity:  5  U.S.C  301;  18  U.S.C  3621, 
3622, 3624, 4001. 4042, 4081, 4062  (Repealed 
in  put  as  to  ofEeiues  committed  on  or  after 
November  1, 1987),  4128, 5008-5024 
(Repealed  October  12, 1984  as  to  oSsiuet 
committed  after  that  date),  5039;  28  U.S.Q 
509, 510;  28  CFR  0.95-0.99. 

4.  In  $  553.11,  paragraph  (d)  is  revised 
to  read  as  foUows: 

%  568,1 1    LhnllMlons  on  ImiMlB  pefsoMl 


(d)  Legal  materials.  Staff  may  aUow  an 
inmate  to  possess  legal  materials  in 
accordance  with  the  provisions  on 
inmate  legal  activities  (see  §  543.11  of 
this  chapter). 

(FR  Doc  97-2624  Filed  1-30-97;  8:45  am] 
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REMINDERS 

The  herns  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Livestoci(;  grading, 
certification,  and  standards: 
Slaughter  cattle  and  carcass 
beef;  published  5-1-96 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act 
Futures  commission 
merchants  arxj  irrtroducing 
brokers;  financial  reporting 
and  debt-equity  ratio 
requirements;  put)lished  1- 
31-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Toxic  substances: 
Significant  new  uses- 
AKphatic  poiyisocyanates 
etc.;  published  12-2-96 
JUSTICE  DEPARTMENT 
Immlgratton  and 
NaturailzaUon  Sarvtoa 
Immigration: 
Immigrant  petitions- 
Employment-based 
petitions;  priority  dates; 
published  1-31-97 

TENNESSEE  VALLEY 
AUTHORITY 

Privacy  Act;  implemeniation: 
published  1-31-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminiatration 
Class  E  airspace;  published 
11-29^ 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 


Onions  grown  in- 
Texas;  comments  due  by  2- 
6-97;  published  1-7-97 

Oranges  and  grapefruit  grown 
in  Texas;  comments  due  by 
2-3-97;  published  1-2-97 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  2- 
6-97;  published  1-7-97 


AGRICULTURE 
DEPARTMENT 

Federal  Crop  inaurance 
Corporation 

Crop  insurarwe  regulations: 

Fresh  market  peppers; 

comments  due  by  2-3-97; 

published  1-3-97 
Fresh  mari(et  sweet  com; 

comments  due  by  2-3-97; 

published  1-3-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoapherlc  Administration 
Fishery  cortservatnn  and 
management: 
Alaska:  fisheries  of 
Exclusive  Economic  Zone- 
Gulf  of  Alaska  groundfish; 
comments  due  by  2-5- 
97;  published  1-6-97 
Scaltop;  comments  due  by 
2-3-97;  published  12-3- 
96 

Northeastern  United  States 
fisheries- 

AtteuitK  mackerel,  squid, 
and  butterfish; 
comments  due  by  2-6- 
97;  published  12-23-96 
West  Coast  States  and 
Western  Pacific  fisheries- 
Pacific  Coast  groundfish; 
comments  due  by  2-5- 
97;  published  1-6-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevenlk)n  packaging: 
ChiM-resistant  packaging 
requirements- 
Packages  containing  50 
mg  or  more  of 
Ketoprofen;  comments 
due  by  2-3-97; 
published  11-20-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Business  combinatkxi; 

external  restrtctuhng 

costs  reimbursement; 

comments  due  by  2-4-97; 

published  12-6-96 
Contract  termiration  or 

reduction  notification; 

comments  due  by  2-4-97; 

published  12-6-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commit  lion 

Practne  and  procedure: 
Hydroelectric  projects; 
refecensing  procedures; 
rulemaking  petition; 
comments  due  l)y  2-3-97; 
published  12-3-96 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutk)n  control;  new 
motor  vehicles  and  engines: 


Heavy-duty  engines- 
Nonroad  diesel  engines; 
comments  due  by  2-3- 
97;  published  1-2-97 
Air  quality  implementatkNi 
plans;  approval  and 
promulgation;  various 
States: 

Ohio;  commerrts  due  by  2- 
5-97;  published  1-6-97 
Hazardous  w«iste  program 
authorizations: 

New  Mexico;  comments  due 
by  2-6-97;  published  12- 
23-96 
Hazardous  waste: 
Hazardous  waste 
comtxistors;  maximum 
achievat>le  control 
techrx)k)gies  performance 
standards;  comments  due 
by  2-6-97;  published  1-7- 
97 
Solid  wastes: 
Products  containing 
recovered  materials; 
comprehensive  guidelines 
tor  procurement; 
comments  due  by  2-5-97; 
published  11-7-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  statkxis;  table  of 
assignments: 

Idaho;  comments  due  by  2- 
3-97;  published  12-17-96 
Oklahoma;  comments  due 
by  2-3-97;  published  12- 
17-96 
South  Carolina;  comment 
due  by  2-3-97;  published 
12-17-96 
Wyoming;  comments  due  by 
2-3-97;  published  12-17- 
96 
FEDERAL  HOUSING 
FINANCE  BOARD 
Affordable  housirtg  program 
operation: 

Amendments;  comments 
due  by  2-6-97;  published 
11-8-96 
Federal  home  toan  bank 
system: 

Federal  home  toan  bank 
securities;  book  entry 
regulattora;  comments 
due  by  2-3-97;  published 
12-3^ 

FEDERAL  RESERVE 
SYSTEM 

Depository  instituttons;  reserve 
requirements  (Regulatkxi  D): 
Savings  deposit,  transactkxi 

account,  savings  deposit; 

definiinn  darificabons; 

comments  due  by  2-4-97; 

published  12-31-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
HaaM)  Care  Financing 
Admlnislration 
Medicare: 


HeaNh  inM«ance  portabily; 
comment  request; 
commente  due  by  2-3-97; 
published  12-30-96 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  toan  insurance 
programs: 

Muttifamity  mortgage 
insurance- 
Risk-Sharing  for  hospitals; 
comments  due  by  2-3- 
97;  published  12-4-9& 
INTERIOR  DEPARTMENT 
Land  Managamant  Bureau 
Land  resource  management 
Maruigement.  use,  and 
protecttonof  public  lands 
Criminal  penalties  tor 
misuse;  comment  period 
exterxled;  comments 
due  by  2-5-97; 
published  12-16-96 
INTERIOR  DEPARTMENT 
Flah  and  WHdNfe  Service 
Endangered  and  threatened 
species: 

Alexander  Archipelago  wolf 
and  Queen  Chartotte 
Qostiawk;  comments  due 
by  2-5-97;  published  12- 
31-96 
JUSTICE  DEPARTMENT 
liwnigrallon  and 
Naturalization  Serwioe 
Immigratton: 
Inspection  and  expedited 
removal  of  aliens; 
detention  and  removal  ol 
aliens;  coriduct  of  removal 
proceedings;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 

JUSTICE  DEPARTMENT 

Executive  Office  for 
Immigration  Review: 
Inspectton  and  expedrted 
removal  c<  aliens; 
detention  and  removal  of 
alier^;  conduct  of  removal 
proceedings;  asylum 
procedures;  comments 
due  by  2-3-97;  published 
1-3-97 

LABOR  DEPARTMENT 


Oanaflts  Adminiatration 

Emptoyee  Retirement  Income 
Security  Act: 

Health  insurance  portability; 
comment  request 
comments  due  by  2-3-97; 
published  12-30^ 
MINE  SAFETY  AND  HEALTH 
FEDERAL  REVIEW 

Federal  Mine  Safety  and 
Haalth  Review  Commiaalon 
Equal  Access  to  Justice  Act 
implementaiton;  comments 
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dua  by  2-3-97;  published  1- 
28^7 

SMALL  BUSINESS 
AOMMBTRATION 

Business  loan  policy: 
Low  documentation  loan 
prognun;  participating 
lenders;  comments  due  tiy 
2-3-97;  published  1-3-97 

SOCIAL  SECURITY 
ADMNilSTRATION 

Social  security  benefits: 
Federal  old  age,  survivors 
and  disability  insurance- 
Self-employment  wages 
and  net  earnings; 
comments  due  by  2-3- 
97;  published  1-3-97 

TfUNSPORTATION 
DEPARTMENT 
Co— t  Guard 

Ports  and  waterways  safety: 


Delaware  Bay  and  River  et 

al.,  NJ;  regulated 

navigation  area; 

comments  due  t)y  2-5-97; 

published  11-7-96 
Regattas  arxl  marine  parades: 
Augusta  Invitational  Rowing 

Regatta;  comments  due 

by  2-4-97;  published  12-6- 

96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 
Single-engine  aircraft; 

commerciai  passenger- 

carying  operations  under 

instrument  flight  rules; 

comments  due  by  2-3-97; 

published  12-3-96 
Airworthiness  dkectives: 


Aerospace  Technologies  of 
Australia;  comments  due 
by  2-3-97;  published  12-5- 
96 

Boeing;  comments  due  by 
2-3-97;  published  1-21-97 

Fairchild  Aircraft;  comments 
due  by  2-3-97;  published 
11-4-96 

Raytt)eon;  comments  due  by 
2-3-97;  published  12-2-96 

TRANSPORTATION 
DEPARTMENT 

Nationai  Highway  Traffic 
Safety  Admlntotratlon 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Air  bag  deactfvation; 
comments  due  by  2-5- 
97;  published  1-6-97 


Air  begs  deactivation; 
comments  due  l>y  2-5- 
97;  published  1-6-97 

TREASURY  DEPARTMENT 

Alcoliol,  Tobacco  and 
Flraarma  Bureau 

Alcoholic  beverages: 

Distilled  spirits,  wine,  and 
matt  beverages;  labeling 
and  advertising- 
Margarita;  use  of  term; 
comments  due  by  2-5- 
97;  published  11-7-96 

TREASURY  DEPARTMENT 
Intannl  Revenue  Service 

Income  taxes: 

Heatth  Insurance  portability; 
comment  request; 
comments  due  by  2-3-97; 
published  12-30-96 
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The  authentic  text  behind  the  news  . 

The  Weekly 
Compilation  of 


Ci  i 


Documents 


Presidential 
Documents 


This  unique  service  provides  up-tCHtate 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
fuH  text  of  the  President's  public 
speeches,  statemerfts.  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t>y  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Tat)<e  of 
Contents,  lists  of  acts  approved  t>y 
the  President,  nominations  sutmitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  artd  a  digest 
of  other  Presklential  activities  and 
White  House  anrKXincements. 
Indexes  are  put)lished  quarterly. 

Published  by  the  Offk»  of  the  Federal 
Register,  Natkxial  Archives  and 
Records  Administration. 
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Code  oi  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
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Briefings  on  how  to  um  the  Federal  Regieta- 

For  information  on  briefings  in  Washington,  DC,  see 

announcement  on  the  inside  cover  of  this  issue 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Ree,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  vohimes  is  now  available  via  CPO 
Access,  a  service  of  the  United  States  Govemment 
Printing  OfTice  (GPO).  CFR  Utles  will  be  added  to  GPO 
Access  inciementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
ofTicial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  mediods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via; 

it  Phone:  toll-free:  1-888-293-6498 
•k  Email:  KpoaccessOgpo.gov 
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Common  Sense  Initiative  Council — 
Metal  finishing  and  printing  sectors,  5001-5002 
Pesticide  registration,  cancellation,  etc.: 

Black  Mapic  Rat  Killer  with  Pivalyl,  etc.,  5002-5003 

Export  Administration  Bureau 

RULES 

Export  Ucensing: 
Entities  ineligible  to  receive  specified  items  without 
Ucense;  list  establishment,  4910 

Executive  Office  of  the  President 

[See  Presidential  Documents) 

Federai  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing,  4904-4906 

McDonnell  Douglas,  4906-^908 

Pilatus  Britten-Norman  Ltd.,  4908-4910 
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adjustments.  4917-4920 
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Common  carrier  services — 
Video  programming;  mandatory  closed  captioning, 
4959-4965 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5003- 
5004 


Faderal  Deposit  Insurance  Corporation 

RULES 

Practice  and  procedure: 
Forms,  instructions,  and  reports.  4895-4899 

Federal  Emergency  Management  Agency 

RULES^ 

Flood  insurance:  communities  eligible  for  sale: 

Connecticut  et  al.,  4915-4917 
NOTICES 
Disaster  and  emergency  areas: 

Minnesota,  5004-5005 

Nevada,  5005 

Federai  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Washington  Water  Power  Co.  et  al.,  4999-5000 
Environmental  statements;  availability,  etc.: 

International  Paper  Co.  et  al.,  5000 
Applications,  hearings,  determinations,  etc.: 

Crossroads  Pipeline  Co.,  4992 

Long  Sault,  bic,  et  al.,  4994-4999 

Northeast  Utilities  Service  Co.,  4992 

Panhandle  Eastern  Pipe  Line  Co.,  4993 

ProLiance  Energy.  LLC,  4993 

San  Diego  Gas  k  Electric  Co.  et  al..  4993 

U-T  Offshore  System.  4994 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  5005 
Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 
A/S  Ivarans  Rederi.  5005-5007 

Federal  Reaerve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  5007 
Formations,  acquisitions,  and  mergers,  5007-5008 
Permissible  nonbanking  activities,  5008 

Federai  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

AAF-McQuay,  Inc.,  5008 

aass  Rings,  Inc.,  et  al.,  5008-5009 

Filtration  Manufactming,  Inc..  et  al.,  5009 

Wesley-Jessen  Corp.,  5009 

Rsh  and  Wildlifa  Service 

RULES 

Endangered  and  threatened  species: 

San  Diego  fairy  shrimp,  4925-4939 
NOTICES 
Endangered  and  threatened  species  permit  applications. 

5030-5032 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Monroe  County,  AL;  Red  Hills  salamander,  5032-5033 

Food  and  Drug  Administration 

NOTICES 

Food  additive  petitions: 
Ashland  Chemical  Co.,  5011 
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Food  for  human  consumption: 
In&nt  formulas  for  preterm  infants;  nutrient  requirements 
review;  public  meeting,  5011-5012 

Forest  Service 

NOTICES 

Meetings: 
Willamette  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  4977 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  0MB  review;  comment  request,  4987 

Grain  inspection,  Paclcers  and  Stoclcyards  Administration 

NOTICES 

Agency  designation  actions: 
Illinois  et  al.,  4977-4978 

Heaith  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resoiut»s  and  Services  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Intergovernmental  Affairs  Office  et  al.,  5009-5010 

Program  Support  Center,  5010 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Ryan  White  Title  IV  human  immunodeficiency  virus 
(HIV)  program — 
Children,  youth,  women,  and  families;  coordinated 
services  and  access  to  research,  5012-5015 
Meetings: 
Childhood  Vaccines  Advisory  Commission,  5015 

Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5015-5028 
Submission  for  OMB  review;  comment  request,  5028- 
5029 
Organization,  functions,  and  authority  delegations: 
Director,  Housing  Office,  Atlanta,  GA,  et  al.;  authority 
redelegation,  5029-5030 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  in  (casino)  gambling: 
Citizen  Band  Potawatomi  Indian  Tribe,  OK,  5033 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 
Antidimiping: 
Porcelain-on-steel  cooking  ware  from — 
China,  4979-4982 


Antidimiping  and  countervailing  duties: 
Administrative  review  requests,  4978—4979 

Justice  Department 

See  Antitrust  Division 

Lat>or  Department 

See  Employment  and  Training  Administration 
See  Pension  and  Welfare  Benefits  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Chief  Financial  Officer  Office,  5047-5049 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Imperial  Project  gold  mining  operation.  Imperial  Coimty, 
CA,  5033-5034 
Organization,  functions,  and  authority  delegations: 
Farmington  District  Office  et  al.,  NM;  mailing  address 
changes,  5034 
Recreation  management  plans,  etc.: 
FolscHn  Resource  Area,  CA;  recreational  suction  dredging 
on  public  lands;  supplementary  rules,  5034 
Resource  management  plans,  etc.: 
Pony  Express  Resource  Area.  UT,  5034-5035 

LUsrary  of  Congress 

See  Copyright  Office,  Library  of  Congress 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  4987 

National  Communications  System 

NOTICES 
Meetings: 
Telecommunications  Service  Priority  System  Oversight 
Committee,  5058 

National  Credit  Union  Administration 

NOTICES 

Meetings:  Sunshine  Act,  5058-5059 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  5066-5067 
Motor  vehicle  safety  standards: 

Nonconforming  vehicles — 
Importation  eligibility;  determinations,  5067-5068 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  4982-4983 
Mid-Atlantic  Fishery  Management  Council,  4983 
Pacific  Fishery  Management  Council,  4983-4984 
South  Atlantic  Fisherj'  Managen:cnt  Council.  4984-4985 
Western  Pacific  Fishery  Management  Council,  4985 

National  Park  Service 

NOTICES 
Meetings: 
Maine  Acadian  Culture  Preservation  Commission,  5035- 
5036 
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Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5059 

Applications,  hearings,  determinations,  etc.: 
Nelson,  James  C.  5059-5061 
Wisconsin  Electric  Power  Co.,  5061-5062 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Foreign  exchange  transactions  executed  pursuant  to 
standing  instructions.  5051-5057 

Personnel  Management  Office 

PfK>POSED  RULES 

Intergovernmental  Personnel  Act  programs: 

Personnel  administration;  merit  system  standards,  4940- 
4941 
NOTICES 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee,  5062-5063 

National  Partnership  Council,  5063 

Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.; 
Presidential  Advisory  Committee  on  Gulf  War  Veterans' 
Illnesses:  extension  (EO  13034).  5137-5138 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Cincinnati  Stoti  Exchange.  5063-5064 
Philadelphia  Stock  Exchange.  Inc.;  correction.  5074 

Applications,  hearings,  determinations,  etc.: 
Gundle/SLT  Environmental,  Inc.,  5063 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  5064-5065 

Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  5068- 
5069 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5069 


Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

PROPOSED  RULES 

Procedural  regulations: 

Proceedings;  practice  rules;  Federal  regulatory  review, 
5094-5134 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5065 

Submission  for  0MB  review;  comment  request,  5066 
Meetings: 

Partnership  Council.  5066 

Treasury  Department 

See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5069- 
5070 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5070 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codHied  in  the  Code  of 
Federal  Regulations,  which  is  pubfished  under 
50  titlee  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  booia  are  isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFRPart304 
RIN30e4-AB89 

Fonns,  Instructions  snd  Reports 

AOENCY:  Federal  Deposit  losuFance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

summary:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  revising  its 
regulations  relating  to  forms, 
instructions  and  reports.  The  regxilation 
was  created  in  1948  to  satisfy  the 
requirement  found  in  the 
Administrative  Procedure  Act  (APA)  to 
"publish  in  the  Federal  Register  *  *  ' 
riles  of  procedure,  descriptions  of  forms 
available  or  the  places  at  which  forms 
may  be  obtained,  and  instructions  as  to 
the  scope  and  contents  of  all  papers, 
reports,  or  examinations."  A  portion  of 
the  regulation  was  added  in  1992  to 
implement  the  mandate  found  at  section 
122  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA),  which  requires  the  FDIC  to 
adopt  a  regulatidn  which  requires  the 
collection  of  information  on  small  farm 
and  small  business  lending  from 
insured  depository  institutions.  In 
addition,  section  37  of  the  Federal 
Deposit  Insurance  Act  (FDI  Act),  as 
added  by  FDIOA.  requires  that  the  FDIC 
adopt  regulations  mandating  the 
inclusion  of  "o£F  balance  sheet"  items  in 
all  assets  and  liabilities  (including 
contingent  assets  and  liabilities) 
reflected  on  any  balance  sheet,  fin^^nrial 
statement,  report  of  condition,  or  other 
report  that  insured  depositc^y 
institutions  file  with  a  federal  banking 
agency.  The  additional  requirement  to 
include  contingent  assets  and  liabilities 


is  being  incorporated  into  a  section  of 
the  regulation.  In  an  effort  to  streamline 
its  regulations  and  provide  the  public 
with  information  about  its  forms, 
instructions  and  reports  (including 
specific  dates  by  which  such  reports 
must  be  filed),  the  FDIC  is  revising  this 
regulation,  by  removing  unneeded 
language  while  retaining  the  listing  of 
forms  and  other  required  information  to 
:    satisfy  the  public  information 
reqiiirements  found  in  FOIA.  section 
122  of  FDIOA.  and  section  37  of  the  FDI 
Act. 

EFFECTIVE  DATE:  February  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft,  Assistant  Executive 
Secretary  (Regulatory  Analysis),  (202) 
898-3907,  Office  of  the  Executive 
Secretary;  Karen  Main,  Senior  Attorney, 
(202)  898-«838.  Legal  Division;  FDIC. 
550  17th  Street,  NW.  Washington.  D.C. 
20429. 

SUPPLEMENTARY  INFORMATION: 

L  Discussion 

The  FDIC  is  conducting  a  systematic 
review  of  its  regulations  and  written 
policies.  Section  303(a)  of  CDRI,  12 
U.S.C.  4803(a),  requires  each  federal 
banking  agency  to  streamline  and 
modify  its  legulations  and  written 
policies  in  order  to  improve  efficiency, 
reduce  unnecessary  costs,  and  eliminate 
unwanted  constraints  on  credit 
availability.  Section  303(a)  also  requires 
each  federal  banking  regulatory  agency 
to  remove  inconsistent,  outmoded,  or 
duplicative  requirements  from  its 
regulations  and  written  policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  certain  provisions  of 
part  304  contain  outmoded  and 
unnecessary  (anguage  that  needs  to  be 
revised  or  removed.  By  so  doing,  the 
FDIC's  regulation  concerning  forms, 
instructions  and  reports  will  be  updated 
and  streamlined  to  provide  accurate 
informaticm. 

The  FDIC  published  the  current 
version  of  the  regulation  on  October  IS, 
1986  in.the  Federal  R^jiter  (51  FR 
36684)  in  acccndance  with  the  APA 
(U.S.a  551  et  seq.).  Section  304.4  was 
later  modified  to  implement  Section  122 
of  FDIOA  (12  U.S.C.  1817  note)  on  June 
5. 1992  (57  FR  23932).  Sections  304.4 
and  304.5  are  being  revised  to 
incorporate  the  reporting  requirement 
set  forth  in  Section  37(a)(3)(c)  of  the  FDI 
Act.  12  U.S.C.  1831n(a)(3)(C).  This 
statutory  provision  requites  that  the 


Corporation  develop  a  regulation  which 
requires  that  "all  assets  and  liabilities, 
including  contingent  assets  and 
liabilities"  be  reported  in  an  insured 
depository  institution's  Call  Reports. 
This  reporting  requirement,  vtiuch  was 
enacted  as  Section  121  of  FDIOA  in 
1991,  was  initially  implemented  by 
revising  the  Call  Reports  in  1992.  The 
proposed  change  was  published  for 
comment  in  connection  with  the  FDIC's 
Notice  of  Information  Collection 
submitted  to  the  Office  of  Management 
and  Budget.  See  57  FR  54235  (Nov.  17, 
1992).  Section  304.4  is  being  further 
revised  to  add  information  which  is    - 
currently  foimd  in  the  instructions  to 
the  Call  Reports  regarding  the  timely 
filing  of  the  Call  Reports.  This 
requirement  was  initially  issued  for 
notice  and  comment  under  the  auspices 
of  the  Federal  Financial  Institutions 
Examination  Couacil,  and  adopted  in 
final  in  1988.  See.  53  FR  11558  (Apr.  7, 
1988)  and  S3  FR  32104  (Aug.  23, 1988). 
Part  304  provides  the  public  with  the 
information  about  the  forms  and  reports 
that  insiired  financial  institutions  are  to 
submit  to  the  FDIC.  With  the  exception 
of  the  provisions  relating  to  lending  to 
small  farms  and  small  business  and  the 
reporting  of  "off  balance  sheet"  items, 
there  is  no  statutory  requirement  to 
provide  all  of  the  information  contained 
in  Part  304  by  regulation.  Thus,  through 
the  proposed  changes,  the  statutory 
requirements  will  be  retained,  FOIA's 
publication  requirements  at  5  U.S.C 
552(a)(1)(C)  will  continue  to  be  frilfilled, 
and  the  regulatory  framework  will  be 
streamlined. 

n.  Public  Comment  Waiver  and 
EflactiveDate 

This  regulation  is  being  issued  as  a 
final  rule.  The  APA  requires  general 
notice  of  proposed  rulemaking  in  the 
FedCTsl  Register;  however,  this 
regulation  is  exempt  from  the  Federal 
Register  publication  requirement 
pursuant  to  5  U.S.C.  553(b).  This  section 
of  the  APA  exempts  "rules  of  agency 
organization,  procedure,  or  practice".  5 
U.S.C.  553(b)(A).  Notwithstanding  the 
fact  that  part  304  is  a  procedural  rule, 
some  of  the  proposed  language  that  will 
be  added  to  various  sections  appears  to 
impose  new  reporting  requirements  or 
time  constraints  on  alfected  financial 
institutions.  The  Call  Report  filing 
deadlines,  as  well  as  the  requirement  to 
report  the  contingent  assets  and 
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liabilities  on  the  Call  Report  have 
previously  been  issued  for  notice  and 
comment  before  being  adopted  in  final 
form.  These  requirements  have  been  in 
place  and  insured  depository 
institutions  have  been  complying  with 
them  for  a  number  of  years.  These  pre- 
existing supervisory  requirements  are 
now  being  codified  in  part  304. 
Moreover,  several  other  revisions  are 
minor  and  technical  in  nature. 
Therefore,  the  Board  finds  that  there  is 
good  cause  for  not  providing  a  notice 
and  comment  period  before  adopting 
part  304  in  final  form.  Under  the 
drciunstances  described  above,  notice 
and  comment  would  be  unnecessary 
and  contrary  to  the  public  interest.  5 
U.S.C.  553(b)(B). 

In  addition,  the  APA  provides  that  a 
substantive  rule  shall  be  published  in 
the  Federal  Register  not  less  than  30 
days  before  its  effective  date.  However, 
this  APA  requirement  does  not  apply  to 
Part  304  since  it  is  a  rule  of  agency 
procedure.  5  U.S.C.  553(d). 
Alternatively,  the  amendments  are  of 
such  a  nature  that  the  public  does  not 
need  a  delayed  period  of  time  in  which 
to  conform  or  aa|ust  to  the  amendments. 
Thus,  the  Board  finds  that  there  exists 
good  cause  for  not  delaying  the  effective 
date  of  these  amendments.  5  U.S.C 
553(d)(3). 

m.  Matters  of  Regulatory  Procedure 

Regalatory  Flexibility  Act 

Part  304  is  a  rule  relating  to  agency 
organization,  procedure,  or  practice,  and 
is  therefore  not  subject  to  the  provisions 
of  the  Regulatory  Flexibility  Act. 
Further,  because  the  revisions  to  part 
304  will  be  pubUshed  in  final  form 
without  a  notice  of  proposed 
rulemaking,  no  regulatory  flexibility 
analysis  is  required. 

Paperwork  Reduction  Act 

No  further  collection  of  information  is 
reqxiired  as  a  result  of  the  regulatory 
amendments.  Therefore  no  material 
wrill  be  8ubmitted.to  the  0MB  for  review 
pursuant  to  the  Paperwork  Reduction 
Act  44  U.S.  3501  et  seq. 

Contract  With  America/SBREFA 
Anafysia 

The  SmaU  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  Title  n  of  the  Contract  with 
America  Advancement  Act  of  1996 
(Pub.  L  104-121),  provides  generally  lor 
Congressional  review  of  final  agency 
rules.  When  required  by  SBREFA.  the 
FDIC  reports  rules  to  Congress.  The 
reporting  requirement  is  triggered  in 
instances  where  the  FDIC  issues  a  final 
rule  as  defined  by  the  APA  at  5  U.S.C 


551.  The  FDIC  will  file  the  appropriate 
report  pursiiant  to  the  statute. 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  revision 
to  part  304  does  not  constitute  a 
"major"  rule  as  defined  by  the  statute. 

List  of  Sub|ects  in  12  CFR  Part  304 

Bank  deposit  insurance.  Bank, 
banking.  Freedom  of  information. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  12 
CFR  part  304  is  amended  as  set  forth 
below: 

PART  304-FORMS,  INSTRUCTIONS 
AND  REPORTS 

1.  The  authority  citation  for  part  304 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552;  12  U.S.C  1817. 
1818, 1819, 1820;  Public  Law  102-242,  IDS 
Stat.  2251  (12  U.S.C  1817  note). 

S  304.1    [Amended] 

2.  Section  304.1  is  amended  by 
removing  the  word  "all"  from  the  last 
sentence. 

3.  Section  304.2  is  revised  to  read  as 
follows: 

$304.2    Fonna and  Instnictlona— ganaral. 

Necessary  forms  with  their  related 
instructions  to  be  used  in  connection 
with  applications,  reports,  and  other 
submittals  can  be  obtained  from  FDIC 
regional  offices — Division  of 
Supervision.  The  FDIC  regional  offices 
are  Usted  in  the  directory  of  the  FDIC 
Law,  Regulations  and  Related  Acts 
looseleaf  service,  published  by  the 
FDIC.  A  listing  of  FDIC  forms  can  also 
be  obtained  by  writing  to  the  FDIC, 
Division  of  Supervision,  550  17th  Street, 
NW,  Washington,  D.C.  20429.  The  forms 
are  also  available  in  the  FDIC  Public 
Information  Center  at  801 17th  Street, 
NW,  Washington.  D.C  20429. 

4.  Section  304.3  is  revised  to  read  as 
follows: 

§304J    CafUtlad  statanianta. 

The  certified  statements  required  to 
be  filed  by  insured  institutions  under 
the  provisions  of  section  7  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C  1817).  as  amended,  shall  be  filed 
in  accordance  with  part  327  of  this 
chapter.  The  applicable  forms  are  Form 
6420/07A— Form  6420/07H  which  show 
the  computation  of  the  semiannual 
assessment  due  to  the  Corporation  from 
an  insured  depository  institution.  As 
provided  for  in  part  327  of  this  chapter, 
the  forms  will  be  furnished  to  insured 
depository  institutions  by  the 
Corporation  twice  each  calendar  year 
and  the  completed  statement  must  be 


returned  to  the  Corporation  by  each 
institution. 

5.  Section  304.4  is  revised  to  read  as 
follows: 

§304.4    Reports  of  condition  and  Incoma. 

(a)  Description.  Forms  FFIEC  031. 
032,  033,  and  034,  Consolidated  Reports 
of  Condition  and  Income,  are  quarterly 
reports  for  insiu«d  state  nonmember 
banks  (except  District  banks)  of  different 
asset  sizes  or  with  foreign  offices,  as 
appropriate,  that  are  required  to  be 
prepared  as  of  the  close  of  business  on 
the  following  report  dates:  March  31, 
June  30,  September  30,  and  December 
31.  These  reports  are  also  known  as  the 
"Call  Report."  The  Call  Report  includes 
a  balance  sheet,  an  income  statement, 
and  a  statement  of  changes  in  equity 
capital  of  the  reporting  bank. 
Supporting  schedules  request  additional 
detail  with  respect  to  charge-offs  and 
recoveries,  income  fitun  international 
operations,  specific  asset  and  liability 
accounts,  off-balance  sheet  items,  past 
due  and  nonaccrual  assets,  information 
for  assessment  purposes,  and  regulatory 
capital.  All  assets  and  liabilities, 
including  contingent  assets  and 
liabilities,  must  be  reported  in,  or 
otherwise  taken  into  accoimt  in  the 
preparation  of,  the  Call  Report. 
Reporting  banks  must  also  submit 
annually  such  information  on  small 
business  and  small  farm  lending  as  the 
FDIC  may  need  to  assess  the  availability 
of  credit  to  these  sectors  of  the 
economy.  Call  Reports  must  be  prepared 
in  accordance  witii  the  appropriate 
instructions  contained  in  the  Federal 
Financial  Institutions  Examination 
Council  booklet  entiUed  "Instructions — 
Consolidated  Reports  of  Condition  and 
Income".  The  report  forms,  the 
instructions  for  completing  the  reports, 
and  the  accompanjring  materials  will  be 
furnished  to  all  insured  state 
nonmember  banks  (except  District 
banks)  by,  or  may  be  obtained  upon 
request  frtmi,  the  Call  Reports  Analysis 
Unit,  Division  of  Supervision.  FDIC. 
Washington,  D.C.  20429. 

(b)  Suomission  of  reports.  All  insured 
state  nonmember  banks  (except  District 
banks)  shall  file  their  completed  reports 
by  the  method  and  with  the  appropriate 
collection  agent  for  the  FDIC  as 
designated  in  the  materials 
accompanying  the  report  forms  each 
quarter.  Completed  reports  must  be 
received  no  more  than  30  calendar  days 
after  the  report  date,  subject  to  the 
timely  filing  provisions  set  forth  in  the 
"Instnictionfr— Consolidated  Reports  of 
Condition  and  Income"  and  in  the 
materials  accompanying  the  report 
forms  each  quarter.  Any  bank  which  has 
or  has  had  more  than  one  foreign  office. 
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other  than  a  shell  branch  or  an 
International  Banking  Facility,  may  take 
an  additional  15  calendar  days  to 
submit  its  Call  Reports.  A  bank  using 
any  of  these  additional  15  calendar  days 
to  complete  its  reports  is  required  to 
submit  its  reports  electronically. 

6.  Section  304.5  is  revised  to  read  as 
follows: 

{304^   OtiMrfonns. 

The  forms  described,  in  this  section 
have  been  prepared  for  the  use  of  banks. 

(a)  Form  8020/05:  Summary  of 
Deposits.  Form  8020/05  is  a  report  on 
the  amount  of  deposits  for  each 
authorized  office  of  an  insured  bank 
with  branches;  unit  banks  do  not  report 
Reports  as  of  Jime  30  of  each  year  must 
be  submitted  no  later  than  the  ^ 
immediately  succeeding  July  31.  The 
report  is  filed  with  the  appropriate 
collection  agent  for  the  FDIC  as 
designated  in  the  materials 
accompanying  the  survey  forms  each 
year,  llie  report  forms  and  the 
instructions  for  completing  the  repcwts 
will  be  furnished  to  all  such  banks  by. 
or  may  be  obtained  upon  request  from 
the  Trust  and  Survey  Group,  Division  of 
Supervision,  FDIC.  550  17th  Street.  NW. 
Washington.  D.C  20429. 

(b)  Fonn  6120/06:  Notification  of 
Pafonnance  of  Bank  Services.  Form 
6120/06  may  be  used  to  satisfy  the 
notice  requirement  for  bank  service    - 
arrangements  that  is  contained  in 
section  7  of  the  Bank  Service 
Corporation  Act  (12  U.S.C.  1867).  as 
amended.  In  lieu  of  the  form,  a  bank 
may  satisfy  the  reqtiirement  by 
sulnnitting  a  letter  stating:  The  name  of 
the  servicer,  the  address  at  which  the 
service  is  performed;  the  service  being 
performed;  and  the  date  the  service 
commenced.  Either  the  form  or  the  letter 
containing  the  notice  information  must 


be  submitted  to  the  regional  director — 
Division  of  Supervision  of  the  region  in 
which  the  bank's  main  office  is  located 
within  30  days  of  the  making  of  the 
bank  service  contract  or  the 
performance  of  the  bank  service, 
whichever  occurs  first. 

(c)  fonn  FFIEC  001:  Annual  Report  of 
Trust  Assets.  This  report  must  be  filed 
by  all  insured  state  nonmember 
commercial  and  savings  banks  operating 
trust  departments  or  banks  granted 
consent  by  the  Corporation  to  exercise 
trust  powers,  and  their  trust 
subsidiaries.  The  report  must  be  filed  no 
later  than  February  15th  of  each  year. 
When  circumstances  necessitate, 
additional  information  may  be  required 
about  certain  operations  of  the  trust 
department.  The  report  must  be 
prepared  and  submitted  in  accordance 
with  the  appropriate  instructions.  The 
report  is  filed  with  the  appropriate 
collection  agent  for  the  HIIC  as 
designated  in  the  report  form  and 
instructions.  The  report  forms  and 
instructions  for  completing  the  repcwt 
will  be  furnished  automatically  to  all 
such  banks  by.  or  may  be  obtained  upon 
request  bom  the  Trust  and  Survey 
Group,  Division  of  Supervision,  FDIC. 
550  17th  Street,  NW,  Washington.  D.C. 
20429. 

(d)  Form  FFIEC  002:  Report  of  Assets 
and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks.  Form  FFIEC 
002  is  a  report  in  the  form  of  a  statement 
of  the  assets  and  liabilities  of  U.S. 
branches  and  agencies  of  fmeign  banks 
together  vdth  supporting  schedules  that 
request  additional  detail  with  respect  to 
selected  assets  and  liabilities,  off- 
balance  sheet  items,  and,  in  the  case  of 
insured  branches,  information  for 
assessment  purposes.  All  assets  and 
liabilities,  including  contingent  assets 


and  liabiUties.  must  be  reported  in,  or 
otherwise  taken  into  account  in  the 
preparation  of,  this  report.  Insured 
branches  must  also  submit  annually 
such  informatian  on  small  business  and 
small  farm  lending  as  the  FDIC  may 
need  to  assess  the  availability  of  credit 
to  these  sectors  of  the  economy.  The 
report  must  be  prepared  in  accordance 
with  the  instructions  contained  in  the 
instruction  booklet  for  the  report,  copies 
of  which  are  furnished  to  all  U.S. 
branches  and  agencies  of  foreign  banks 
by  the  Federal  Reserve  System.  The 
Board  of  Governors  of  the  Federal 
Reserve  System  collects  and  processes 
the  report  on  behalf  of  FDIC-supervised 
branches.  The  report  is  submitted 
quarterly  to  the  appropriate  Federal 
Reserve  district  bank. 

(e)  fonn  FFIEC  004:  Report  on 
Indebtedness  of  Executive  Officers  and 
Principal  Shareholders  and  titeir 
Related  Interests  to  Correspondent 
Banks.  Form  FFIEC  004  is  a 
recommended  form  that  may  be  used  by 
the  executive  officers  and  principal 
shareholders  of  an  insured  state 
nonmember  bank  to  report  to  the  board 
of  directors  of  their  bank  on  their 
ind^tedness  (and  that  of  their  related 
interests)  to  correspondent  banks,  as 
required  by  part  349  of  this  chapter.  The 
reports  or  any  form  containing  identical 
information  must  be  submitted  to  the 
bank's  board  of  directors  by  January  31 
of  each  year  and  cover  indebtedness  to 
correspondent  banks  diuing  the 
preceding  calendar  year.  Form  FFIEC 
004  is  mailed  annually  by  the  FDIC  to 
each  insured  state  nonmember  bank. 

7.  Appendix  A  to  part  304  is  revised 
to  read  as  follows: 

AppcnfUx  A  to  Part  304— List  of  Fonns 

[Note:  See  footnotes  at  end  of  table.) 


Form 


FDIC  6112/01 

FDIC  6112/02 

FDIC  612(y06 
FDIC620(V05. 

FDIC620(V06. 
FDIC620(V07. 

FDIC620(V09. 
FDIC622(V01  . 

FDIC  6220^7. 


TWe 


FDIC  6342/12 
FDIC642(V07 
FDIC  6440/12 


Initial  Statement  of  Benefidai  Ownership  of  EquMy  Securities 
(FormF-T). 

Statement  of  Changes  in  Beneficial  Ownership  of  Equity  Se- 
curities (Form  F-8). 

Notification  of  Bank  Services 

Appication  for  Federal  Deposit  Insurance  (Commercial 
Banks). 

Financiai  Report 

Applcaifon  for  Federal  Deposit  Insurance  for  Operating  Noiri- 
nsured  Institutions. 

Appicalkxi  for  Consent  to  Exercise  Tmst  Powers  . 

Appication  for  a  Merger  or  Other  Transaction  Pursuant  to 
Secfcn  19(c)  of  the  Federal  Deposit  Insurance  Act 

Applcalton  for  a  Merger  or  Other  Transactfon  Pursuant  to 
Section  18(c)  of  the  Federal  Deposit  Insurance  Act  (Phan- 
tom or  Corporate  Reorganizatnn). 

Request  for  Deregistratfon  Registered  Transfer  Agent 

Certified  Statement 

LoaiVApplicatnn  Register „ 


Section  of  FDICs  i 
(12  CFR  ctwptsf  III) 
the  form  is  referenced 


335.413 

335.414 

304.5(b) 
303.1  ..„, 


(') 

303.1  . 


0MB  No. 


P) 

303.3 


303.7(b)(1)  and  303.3 


341.5  .... 

304.3(a) 

33&8(3) 


3064-0030 

3064-0030 

3064-OQ29 
3064-0001 

3064-0006 

3064-0069 

3064-0025 
3064-0016 

3064-0015 


3064-0027 
3064-0067 
7100-0247 
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Form 


FDIC  671  (y06 
FDIC671(V07 

FDIC681(V01 

FDIC  6822/01 
FDIC802(y05 
FFIEC  001  .... 
FFIEC  002  .... 

FFIEC  004  .... 

FFIEC  009 .... 
FFIEC  009a .. 
FFIEC  019  .... 

FFIEC  030  .... 
FFIEC  031  .... 

FFIEC  032  .... 
FFIEC  033  .... 


FFIEC  034 


FFIEC  035 


QFIN 


QFIN-W 


GFIN-4. 
GFIN-6. 


MSO  4 


MSDS 


TWe 


TA-1 


Suspicious  Activity  Report 

Appitcation  Pursuant  to  Section  19  of  the  Federal  Deposit  In- 
surance Act 

Notification  of  Addition  of  a  Director  or  Employment  of  a 
Senior  Executive  Officer. 

Notice  of  Acquisition  of  Control' ~ 

Summary  of  Deposits  ~ 

Annual  Report  of  Toist  Assets  

Report  of  Assets  and  Liat)ilities  of  U.S.  Branches  and  Agen- 
cies of  Foreign  Bani(s. 

Report  on  Indebtedness  of  Executive  Officers  and  Principal 
Shareholders  and  their  Related  imeresis  to  Correspondent 
Banks. 

Couitry  Exposure  Report  - 

Country  Exposure  Information  Report 

Country  Exposure  Report  for  U.S.  Branches  and  Agencies  of 
Foreign  Banks. 

Foreign  Branch  Report  of  Corxtton 

Consolidated  Reports  of  Conditkxi  and  Income  for  a  Bank 
with  Domestic  and  Foreign  Offices. 

Consolidated  Reports  of  Condition  and  Income  for  a  Bank 
with  Domestic  Offices  Only  and  Total  Assets  of  $300  Mil- 
lion or  More. 

Consolidated  Reports  of  Condition  and  Income  for  a  Bank 
with  Domestic  OfTices  Only  and  Total  Assets  of  $100  Mil- 
Uon  or  More  But  Less  Than  $300  Million. 

Coreolidated  Reports  of  Conditkxi  aixJ  Income  for  a  Bank 
with  Domestic  Offwes  Only  and  Total  Assets  of  Less  than 
$100  Million. 

Monthly  ConsolkJated  Foreign  Currency  Report  of  Banks  in 
the  United  States. 

Notice  of  Govemment  Securities  Broker  or  Government  Se- 
curities Dealer  Activities  to  be  Filed  by  a  Financial  Institu- 
tkxi  Under  Sectnn  15C(a)(1)(B). 

Notk»  by  Financial  Institutkxis  of  Termination  of  Activities  as 
a  Govemment  Securities  Broker  or  Govemment  Securities 
Dealer. 

Disctosure  Fomn  for  Person  Associated  With  a  Financial  In- 
stilutkm  Government  Securities  Broker  or  Dealer. 

Unifonn  Temiinat»n  Notice  for  Person  Associated  With  a  Fi- 
nancial Institutkxi  Govemment  Securities  Broker  or  Dealer. 

Uniform  ApplKatkxi  for  Municipal  Securities  Principal  or  Mu- 
nicipal Securities  Representative  Associated  With  a  Bank 
Municipal  Securities  Dealer. 

Uniform  Termination  for  Murucipal  Securities  Principal  or  Mu- 
nicipal Securities  Representative  Associated  With  a  Bank 
Municipal  Securities  Dealer. 

Transfer  Agent  Registration  and  Amendment  Form 


Sectkxi  of  FDICs  re 
(12  CFR  cfttipter  llll  where 
the  form  is  referenced 


353.1  .... 
(*).„...... 

333.2  .... 

303.4(b) 
304.5(a) 
304.5(c) 
304.5(d) 

304.5(e) 

351.3(b) 

351.3  ... 
(») 

347.6(b) 

304.4  ... 

304.4  ... 
304.4  ... 
304.4  „. 

P) 

D 

n 


(n  ..... 
n 

343.3 
343.3 
341.6 


OMBNo. 


3064-0077 
3064-0018 

3064-0097 

3064-0019 
3064-0061 
3064-0024 
7100-0032 

3064-0023 


3064-0017 
3064-0017 
3064-0017 

3064-0011 
3064-0052 

3064-0052 


3064-0052 

3064-0052 

1557-0156 
1535-0089 

7100-0224 

153&-0089 
1535-0089 
3064-0022 

3064-0022 

3064-0026 


'  Not  referenced  in  12  CFR  chapter  III.  The  report  torn  is  submitted  by  each  indwidual  director  or  officer  of  a  proposed  or  operating  bank  ap- 
plying to  the  FDIC  tor  federal  deposit  insurance  as  a  state  nonmentw  bank,  or  by  a  person  proposing  to  acquire  ownership  or  control  of  an  m- 
sured  state  nonmember  bank.  .^«  ^.» 

*The  report  form  can  be  obtained  from  the  HMDA  Assistance  line  by  telephoning  (202)  452-2016. 

3  Not  referwiced  in  12  CFR  chapter  III.  The  application  fonn  is  submitted  by  insured  state  nonmember  banks  applying  fa  FDIC  consent  to  ex- 
ercise trust  powers.  

«Not  referenced  in  12  CFR  chapter  III.  The  appfcation  fonn  is  submitted  by  FDIC-insured  banks  applying  for  FDIC  consent  to  employ  persons 
who  have  been  convicted  of  crimes  involving  dishonesty  or  breach  of  trust  ,.     :_ 

'Not  referenced  in  12  CFR  ctiapter  III.  The  report  forni  is  submitted  by  state  chartered  and  federaHy-ticensed  branches  and  agencies  of  foreign 
bw*s  in  the  U.S.  with  $30  million  or  more  in  total  dwect  claims  on  foreign  resktents.  The  Federal  Reserve  Board  coOecte  and  processes  the  re- 
port on  behalf  of  FDIC-supe«vised  branches.  The  report  is  submitted  quarterly  to  the  appropriate  Federal  Resen/e  district  bank. 
^Not  referenced  in  12  CFR  chapter  III.  The  report  form  is  submitted  by  banks  (other  than  savings  banks)  and  bank  hoUing  companies  with  a 
doto  equivalent  of  $100  miMon  or  more  in  assets,  liabilities,  foreign  exchange  contracts  bought  and  foreign  exchange  contracts  soM  in  any  six 
apedficwreij^  currencies  as  of  the  end  of  a  month.  The  Office  of  the  Comp^oNer  of  the  Cunency  collects  and  processes  this  monthly  report  on 
behalf  of  insured  state  nonmember  banks.  .     _,   ^  ^  _^  '  . .   -.     _^  .„..*;^ 

'Not  referenced  in  12  CFR  chapter  III.  The  report  form  is  submitted  by  banks  or  persons  associated  with  banks  required  to  m  under  section 
ISC  of  the  Secuities  and  Exchange  Act  of  1934. 


4900         Federal  Reeister  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  22  /  Monday.  February  3,  1997  /  Rules  and  Regulations         4899 


Appendix  B  to  Part  304— (Removed] 

8.  Appendix  B  to  part  304  is  removed. 
By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C,  this  21st  day  of 
January,  1997. 

Federal  Deposit  Insurance  Corporation. 

Jeny  L.  Langley, 

Executive  Secretary. 

[FR  Doc.  97-2530  Filed  1-31-97;  8:45  am] 

MJJNQ  CODE  «n4.41-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

pocket  No.  M-ANE-09;  Amendment  39- 
9897;  AD  97-02-121 

RIN  2120^AA64 

Airworthiness  Directives;  Rolls-Royce 
pie  RB21 1-635E4  and  -635E4-B  Series 
TurtMfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Rolls-Royce  pic  RB211- 
535E4  and  -535E4-B  series  turbolian 
engines,  that  requires  installation  of  an 
improved  fuel  flow  governor  that 
incorporates  revised  minimiun 
compressor  discharge  P4  stop  settings. 
This  amendment  is  prompted  by  reports 
of  engine  nmdowns  diuing  low  idle 
descent  during  icing  conditions.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  compressor  stall 
and  subsequent  engine  rundown  on  one 
or  both  engines. 
DATES:  Effective  April  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  April  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  pic,  P.O.  Box  31,  Moor 
Lane,  Derby,  DE248B),  United  Kingdom: 
telephone  1332-249428,  fax  1332- 
249423.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Coimsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kerman,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 


England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7130, 
fax  (617) 238-7199. 
SUPPI^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Rolls-Royce  pic  (R- 
R)  RB21 1-535  series  turbofan  engines 
was  published  in  the  Federal  Register 
on  June  12, 1996  (61  FR  29697).  That 
action  proposed  to  require  installation 
of  an  improved  Fuel  How  Governor 
(FFG)  that  incorporate  revised  minimum 
compressor  discharge  P4  stop  settings. 
This  revised  setting  will  raise  the  steady 
state  low  idle  schedule  above  the  idle 
tnnditions  experienced  diuing  any  of 
the  prior  engine  rundown  events.  This 
schedule  increase  will  result  in  a 
substantial  increase  in  Intermediate 
Pressure  Compressor  (IPC)  stall  margin, 
a  moderate  increase  in  High  Pressure 
Compressor  (HPC)  stall  margin,  as  well 
as  provide  the  additional  benefit  of 
increased  ice  accretion  tolerance  due  to 
increased  compressor  airflow  and 
increased  rotor  speed.  This  action  must 
be  accomplished  within  9  calendar 
months  after  the  effective  date  of  this 
AD.  The  FAA  has  determined  the 
calendar  end-date  based  on  the  time 
interval  required  for  fleet  modification. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  R-R 
Mandatory  (SB)  No.  RB.211-73-B869, 
Revision  1,  dated  May  24, 1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
proposed  AD  should  be  modified  to 
eliminate  the  shop  visit  requirement 
and  to  impose  a  calendar  end-date  for 
compliance  with  the  proposed  FFG 
modification.  The  FAA  concius,  and  has 
revised  this  final  rule  to  delete  the  shop 
visit  requirement.  The  FAA  has 
determined  that  the  shop  visit 
requirement  is  not  necessary  and  that  a 
calendar  end-date  will  assure  an 
adequate  level  of  safety. 

One  commenter  states  that  the 
compUance  period  for  the  proposed  AD 
should  be  extended  from  9  months  to 
one  year.  The  commenter  bases  this 
request  on  the  fact  that  there  are  limited 
facilities  available  to  modify  the  FFG. 
The  FAA  does  not  concur.  The 
manufactiuer  has  established  sufficient 
inventory  and  facifity  capability  to 
implement  the  modification  program 
within  9  months  after  the  effective  date 
of  the  final  rule  AD.  The  FAA  also  notes 
that  the  burden  on  the  current  inventory 
and  facilities  will  be  minimized  because 


a  large  population  of  operatore  have 
already  voluntarily  complied  with  the 
proposed  FFG  modification. 

Chie  commenter  states  that  the 
modification  of  the  FFG,  as  required  by 
the  proposed  AD,  on  one  engine  for 
each  aircraft,  should  be  sufficient  for 
terminating  action  to  AD  96-04-11, 
which  required  selecting  anti-ice  prior 
to  initiating  descent.  The  FAA  does  not 
concur.  The  FAA  is  concerned  that 
under  the  circumstances  in  which  a 
rundown  occurs,  there  could  be 
excessive  crew  workload,  and  that  this 
increased  workload  could  lead  to 
potentially  inappropriate  actions  by  the 
flight  crew.  The  FAA  has  determined 
that  the  interests  of  the  flying  public  are 
best  served  by  requiring  the  proposed 
FFG  modification  on  both  engines  to 
preclude  this  excessive  crew  workload. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  770  engines 
of  the  affected  design  in  the  worldwide 
fleet.  ThQ  FAA  estimates  that  381 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  3  work  hours 
per  engine  to  accompUsh  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  affected  FFGs 
will  be  modified  to  incorporate  the 
changes  required  by  this  AD  on  a  fiee- 
of-charge  basis  per  engine.  Based  on 
these  figiires,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$68,580. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  n^ative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  bas 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritr-  49  USC  106(g),  40113.  44701. 

138.13    [Amwidcd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-02-12    RoUa-Royoe  pic:  Amendment  39- 
9897.  Docket  96-ANE-09. 

Applicability:  Rolls-Royce  pic.  (R-R) 
Models  RB211-535E4  and  -535E4^ 
tuibofan  engines  installed  on  Boeing  757-200 
series  aircrafl. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  alteired,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
acoHnplished  previously. 

To  prevent  compressor  stall  and 
subsequent  engine  rundown  on  one  or  both 
engines,  accomplish  the  following: 

(a)  No  later  than  9  calendar  months  after 
the  effective  date  of  this  AD,  install  a  fuel 
flow  governor  (FFG)  that  incorporates  a 
reviseid  minimum  compressor  discharge  P4 
stop  setting,  in  accordance  with  R-R 
Mandatory  Service  Bulletin  (SB)  No.  RB.211- 
73-B869.  Revision  1.  dated  May  24, 1996. 

(b)  Installation  of  improved  FFGs  on  both 
engines  for  each  Boeing  757  aircraft  in 
accordance  %vith  paragraph  (a)  of  this  AD 
constitutes  terminating  action  to  the 
requirements  of  AD  96  04  11. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Princijjal  Maintenance  Insp)ector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fit)m  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  « 

(e)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  R- 
R  Mandatory  SB: 


Document  No. 

Pages 

Revi- 
sion 

Date 

RB.211-73- 

1-4 

1 

May  24, 

B869. 

.. 

1996. 

&-« 

Origi- 

Fetxuary 

nal 

12. 
1996. 

Supplement ... 

1 

Origi- 

Febmaiy 

nal 

12. 
1996. 

Total  Pages:  10. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Rolls-Royce  pic,  P.O.  Box  31,  Moor 
Lane.  Derby,  DE248B],  United  Kingdom; 
telephone  1332-249428,  fax  1332-249423. 
Copies  may  be  inspected  at  the  FAA,  New 
England  Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street 
NW.,  Suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
April  4, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
January  13, 1997. 

ley  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-1701  Filed  1-31-97;  8:45  am] 
BUJNQ  CODE  4eiO-1S-U 


14CFRPart39 

[Docket  No.  94-ANE-40;  Amendmwit  39- 
9898;  AD  97-4)2-131 

RIN  212&-AA64 

Airworthiness  Directivss;  Pratt  ft 
Whitney  JFTD12A  Series  and  T73 
Series  TurtMShaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  JFTD12A 
series  and  T73  series  turboshaft  engines, 
that  requires  initial  and  repetitive 
fluorescent  p)enetrant  inspections  (FFI) 
of  compressor  hubs,  disks,  spacers,  and 
bolted  on  (rotating]  airseals  for  cracks, 
and  replacement,  if  necessary,  with 
serviceable  parts.  This  amendment  is 
prompted  by  reports  of  extensive 
compressor  rotor  part  cracking.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  disk  ruptiue,  an 
imcontained  engine  failure,  and 
possible  damage  to  the  aircraft. 

DATES:  Effective  April  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  4, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  Publications 
Department,  Supervisor  Technical 
Publications  Distribution.  M/S  132-30, 
400  Main  St.,  East  Hartford,  CT  06108; 
telephone  (860)  565-7700,  fax  (860) 
565-4503.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  12  New  England  Executive 
PaiiL,  Burlington,  MA;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (617)  238-7146, 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  JFTD12A  series  and  T73  series 
twhoshaft  engines  was  published  in  the 
Federal  Register  on  October  20, 1995 
(60  FR  54203).  That  action  proposed  to 
require  initial  and  repetitive  fluorescent 
penetrant  inspections  (FPI)  of 
compressor  hubs,  disks,  spacers,  and 
bolted  on  (rotating)  airseals  for  cracks, 
and  replacement,  if  necessary,  with 
serviceable  parts,  in  accordance  with 
PW  Alert  Service  Bulletin  (ASB)  No. 
5856,  Revision  1,  dated  December  13, 
1991. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 
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One  conunenter  states  specific  part 
numbers  (P/N's)  for  all  parts  affected  by 
the  AD  should  be  addea  to  the 
compliance  section,  in  order  to 
eliminate  the  need  to  revise  the  AD  if 
future  part  modifications  occur  that 
negate  the  necessity  for  inspection.  The 
FAA  does  not  conciu'.  As  written,  the 
AD  applies  to  all  JFrDl2A-4A,  -5A, 
T73-P-1,  and  -P-700  engines  regardless 
of  the  hardware  installed.  The  note 
following  the  applicabiUty  paragraph 
clarifies  that  if  a  future  part 
modification  occurs,  the  operator  must 
request  an  alternative  method  of 
compliance  in  order  to  comply  with  the 
AD.  The  operator  cannot  make  the 
determination  to  not  comply  with  the 
AD  independently.  There  may  not  be  a 
need  to  revise  or  supersede  the  AD  since 
an  alternative  method  of  compliance 
m^  be  available. 

The  commenter  also  states  that  a 
specific  inspection  of  the  third  stage 
disk  tiebolt  holes  utilizing  eddy  current 
techniques  in  accordance  with  a  Pratt  & 
Whitney  approved  procedure  must  be 
accomplished  in  addition  to  FPL  Cracks 
have  only  occurred  in  the  third  stage 
disk  tiebolt  holes  and  the  second  stage 
disk  blade  pin  holes.  The  commenter 
takes  specific  exception  to  the  use  of  FPI 
to  detect  these  cracks  as  they  have 
significant  experience  that  the 
utiUzation  of  the  highest  sensitivity 
penetrant  required  by  Pratt  &  Whitney 
does  not  consistently  identify  cracked 
disks.  The  FAA  does  not  concur.  The 
risk  analysis  used  to  determine  the  AD 
compliance  interval  takes  into  account 
the  reliabihty  of  the  FPI,  including  the 
probabilify  that  an  FPI  inspection  will 
not  identify  all  cracks.  The  FAA  has 
determined  that  FPI  is  adequate  for 
detecting  cracks  in  the  third  stage  disk 
tiebolt  holes  and  second  stage  disk 
blade  pin  holes. 

The  commenter  also  states  that  the 
AD  should  only  address  second  and 
third  stage  disks  and  allow  all  the  other 
parts  to  remain  at  the  overhaul 
inspection  interval  of  3,000  hours  time 
in  service  (TIS).  Cracks  have  been  found 
only  in  the  third  stage  disk  tiebolt  holes 
and  the  second  stage  disk  blade  pin 
holes.  There  has  never  been  a  crack 
found  in  first  stage  or  fourth  through 
ninth  stage  disks.  Therefore,  continued 
inspection  of  all  other  parts  at  1,500 
hour  TIS  intervals  is  unnecessary  and 
an  economic  burden,  especially  due  to 
the  complexity  of  deblading  all  nine 
stages  of  compressor  disks.  The  FAA 
concurs  in  part.  The  FAA  agrees  that  the 
inspection  of  the  first  stage  disk  and 
fourth  through  ninth  stage  disks  may  be 
accomplished  at  a  3,000  hour  TIS 
overhaul  interval;  this  final  rule  has 
been  revised  accordingly.  However, 


inspection  of  all  other  parts,  including 
second  and  third  stage  disks,  hubs, 
spacers  and  bolted  on  (rotating)  airseals, 
must  still  be  accomplished  at  1,500  hour 
TIS  intervals.  The  FAA  has  revised  the 
AD  accordingly. 

After  careml  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  120  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  47  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  140  work  hours  per 
engine  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $40,670  per 
engine.  Based  on  these  figiues,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $2,306,290. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the  ' 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  itf  Subjects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-02-13    Pratt  *  Whitney:  Amendment  39- 
9898.  Docket  94-ANE-49. 
Applicability:  Pratt  ft  Whitney  Models 
)FTD12A-4A  and  -5A.  and  T73-P-1  and  -P- 
700  turboshafl  engines,  installed  on  but  not 
limited  to  Sikorsky  S-64  series  and  CH-54 
series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  t>een  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafie 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  disk  rupture,  an  uncontained 
engine  tailure,  and  possible  damage  to  the 
aircraft,  accomplish  the  following: 

(a)  Perform  a  fluorescent  penetrant 
inspection  (FPI)  of  compressor  hubs,  second 
stage  and  third  stage  disks,  spacers,  and 
bolted  on  (rotating)  airseals  for  cracks  in 
accordance  with  PW  Alert  Service  Bulletin 
(ASB)  No.  5856,  Revision  1,  dated  December 
13, 1991,  as  follows: 

(1)  Prior  to  further  flight,  for  engines  that 
equal  or  exceed  2,200  hours  time  in  service 
(TIS)  since  last  FPI  of  affected  parts  on  the 
effective  date  cf  *his  airworthiness  directive 
(AD). 

(2)  At  or  before  2,200  hours  TIS  since  last 
FPI  of  affected  parts  on  the  effective  date  of 
this  AD,  for  engines  that  equal  or  exceed 
1,500  hours  TIS  but  have  less  than  2,200 
hours  TIS  since  last  FPI  of  affected  parts  on 
the  effiective  date  of  this  AD. 

(3)  At  or  before  1,500  hours  TIS  since  last 
FPI  of  affiected  parts  on  the  effective  date  of 
this  AD,  for  engines  that  have  less  than  1.500 
hours  TIS  since  last  FPI  of  affiected  parts  on 
the  effective  date  of  this  AD. 

(4)  Piior  to  further  flight,  remove  cracked 
compressor  hubs,  second  and  third  stage 
disks,  spacers,  and  bolted  on  (rotating) 
airseals,  and  replace  with  serviceable  parts. 

(b)  Thereafter,  except  for  engines  described 
in  paragraphs  (c)  and  (d)  of  this  AD,  perform 
repetitive  FPI  of  affected  parts  for  cracks  at 
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intervals  not  to  exceed  1 ,500  hours  TIS  since 
last  FPl  in  accordance  with  PW  ASB  No. 
5856.  Revision  1.  dated  December  13, 1991. 

(c)  Perform  FPI  of  compressor  first  stage 
and  fourth  through  ninth  stage  disks  for 
cracks,  in  accordance  with  PW  ASB  No. 
5856.  Revision  1,  dated  December  13, 1991, 
as  follows: 

(1)  At  or  before  3.000  hours  TIS  since  last 
FPI  of  affected  parts  on  the  effective  date  of 
this  AD. 

(2)  Thereafter,  perform  repetitive  FPI  of 
affected  parts  for  cracks  at  intervals  not  to 
exceed  3,000  hours  TIS  since  last  FPI,  in 
accordance  with  PW  ASB  No.  5856.  Revision 
1.  dated  December  13, 1991. 

(3)  Prior  to  further  flight,  remove  cracked 
compressor  first  stage  and  fourth  through 
ninth  stage  disks,  and  replace  with 
serviceable  parts. 

(d)  For  all  engines  inspected  in  accordance 
with  paragraphs  (a)  or  (b)  of  this  AD  that 
have  zero  time  second  and  third  stage 
compressor  disks  installed  after  the  effective 
date  of  this  AD,  perform  the  next  FPI  of 
affected  parts  at  or  before  3,000  hours  TIS 
since  the  last  FPI  performed  in  accordance 
with  paragraph  (a)  or  (b)  of  this  AD,  and 
thereafter  perform  repetitive  FPI  of  affected 
parts  for  cracks  at  intervals  not  to  exceed 
1,500  hours  TIS  since  the  last  FPI,  in 
accordance  with  PW  ASB  No.  5856,  Revision 
1,  dated  December  13, 1991.  Prior  to  further 
flight,  remove  cracked  compressor  disks,  and 
replace  with  serviceable  parts. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  PW 
ASB: 


Document 
No. 

Pages 

Revi- 
sion 

Date 

No.  sase 

1-3 

1  

December 
13. 1991. 

4 

Origi- 

June 16. 

nal. 

1989. 

5-7 

1  

December 
13. 1991. 

Total  pages:  7. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  ft  Whitney,  Publications 
Department,  Supervisor  Technical 


Publications  Distribution,  M/S  132-30,  400 
Main  St.,  East  Hartford,  CT  06108;  telephone 
(860)  565-7700.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  Suite  700,  Washington. 
DC. 

(h)  This  amendment  becomes  effective  on 
April  4, 1997. 

Issued  in  Burlington,  Massachusetts,  on 
January  13, 1997. 
Jay  ).  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-1700  Filed  1-31-  97;  8:45  am] 
BILUNG  COOE  4910-13-P 


14  CFR  Part  39 

[Docket  No.  96-ANE-33;  Amendment  39- 
9896;  AD  97-02-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  TurtMfan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUIMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  &  Whitney  (PW) 
JT8D-200  series  turbofan  engines,  that 
requires,  for  front  compressor  front  hubs 
(fan  hubs),  cleaning;  initial  and 
repetitive  eddy  current  (ECI)  and 
fluorescent  penetrant  inspections  (FPI) 
of  tierod  and  counterweight  holes  for 
cracks;  removal  of  bushings;  the 
cleaning  and  ECI  and  FPI  of  bushed 
holes  for  cracks:  and,  if  necessary, 
replacement  with  serviceable  parts.  In 
addition,  this  AD  requires  reporting  the 
findings  of  cracked  fan  hubs.  This 
amendment  is  prompted  by  a  report  of 
an  uncontained  failure  of  a  fan  hub.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fan  hub  failure  due 
to  tierod,  counterweight,  or  bushed  hole 
cracking,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  aircraft. 
DATES:  Effective  March  5, 1997. 

The  incorporation  by  reference  of 
certain'publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  5, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney.  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-6600,  fax  (860)  565-4503.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 


New  England  Region,  Office  of  the 
Assistant  Chief  Coimsel,  12  New 
England  Executive  Park,  Burlington, 
MA;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Cook,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7134,  fax 
(617) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  Pratt  &  Whitney 
(PW)  JT8D-200  series  turbofan  engines 
was  published  in  the  Federal  Register 
on  October  4, 1996  (61  FR  51847).  That 
action  proposed  to  require  cleaning, 
initial  and  repetitive  eddy  current 
inspections  (EQ)  and  fluorescent 
penetrant  inspections  (FPI)  for  cracks  of 
tierod  and  coimterweight  holes; 
removing  bushings;  initial  and 
repetitive  ECI  and  FPI  of  bushed  holes 
for  cracks;  and,  if  necessary,  replacing 
with  serviceable  parts.  The  compliance 
requirements  allow  selection  of 
inspection  schedules  depending  on  fan 
hub  S/Ns  listed  in  PW  Alert  Service 
Bulletin  (ASB)  No.  A6272,  dated 
September  24, 1996,  and  includes  an 
inspection  schedule  for  those  fan  hubs 
whose  S/Ns  are  not  listed  in  the  ASB. 
In  addition,  the  proposed  AD  requires 
reporting  the  number  of  initial 
inspections  and  the  findings  of  cracked 
fan  hubs. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the  Notice 
of  Proposed  Rulemaking  (NPRM)  as 
written  was  confusing  and  subject  to 
interpretation,  and  offered  a  nmnber  of 
editorial  suggestions.  The  FAA 
reviewed  the  suggestions  and  concurs  in 
part  with  the  changes. 

The  commenter  states  that  the 
applicability  should  be  expressed  to  the 
lowest  practical  level  by  including  the 
phrase  "front  compressor  front  hub  (fan 
hub)"  and  its  corresponding  part 
number  in  the  appUcability  statement. 
The  FAA  concurs.  The  appUcability 
section  in  this  final  has  been  revised  to 
read"*  *  *  engines  with  front 
compressor  front  hub  (fan  hub)  Part 
Number  5000501-01  installed". 

The  commenter  states  that  a  stronger 
statement  regarding  the  initial 
inspections  for  fan  hubs  with  less  than 
4,000  cycles  since  new  (CSN)  was 
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needed.  The  commenter  suggests  adding 
the  intent  of  the  first  note  on  page  8  of 
PW  ASB  No.  A6272.  dated  September 
24, 1996,  which  requires  inspection 
after  the  fan  hub  has  accumulated  more 
than  4,000  cycles  in  service.  This 
change  would  eliminate  the  need  for 
paragraph  (a)  of  the  proposed  rule.  The 
FAA  concurs.  The  structure  of  the 
compliance  section  in  this  final  rule  has 
been  modified  to  include  the  initial 
4,000  CSN  inspection  requirement  in 
the  beginning  of  each  of  two  compliance 
paragraphs.  Paragraph  (a)  of  this  final 
rule  will  cover  coolant  channel  drilled 
(CCD)  fan  hubs  identified  by  S/N  in  the 
SB,  and  paragraph  (b)  for  inspection  of 
all  other  affected  fan  hubs.  For  each 
population  of  hubs,  the  initial 
inspection  must  not  be  completed  until 
the  fan  hub  has  accumulated  more  than 
4,000  CSN. 

The  commenter  states  that  paragraph 
(c)  of  the  NPRM  is  vague  and  should 
specify  what  is  to  be  reported.  The  FAA 
concurs  and  has  added  the  requirement 
of  reporting  in  accordance  with 
Accomplishment  Instructions, 
Paragraph  F,  of  Attachment  1  to  PW 
ASB  No.  A6272,  dated  September  24, 
1996,  to  this  final  rule. 

The  commenter  states  that  paragraph 
(a)  and  Table  1  of  the  NPRM  do  not 
clearly  indicate  that  the  operator  is  to 
choose  one  of  the  three  options  in  Table 

1  and  stick  with  the  corresponding 
reinspection  interval.  The  commenter 
suggests  adding  "or"  after  options  1  and. 

2  in  Table  1  and  adding  a  note  to  require 
that  the  operator  follow  the  initial  and 
repetitive  requirements  of  the  option 
chosen.  The  FAA  concurs  in  part.  The 
"or"  has  been  added  as  suggested.  The 
original  proposal  contained  such  a 
requirement  in  proposed  paragraph 
(b)(l)(i),  which  has  been  carried  over 
into  new  paragraph  (a)(2).  Operators 
must  follow  the  repetitive  inspection 
interval  corresponding  to  the  selected 
initial  inspection  time. 

The  commenter  states  that  the  time 
limit  for  reporting  in  paragraph  (c)  of 
the  NPRM  is  unreasonable  because  its 
administrative  personnel  do  not  work 
on  weekends  and  during  holiday 
periods.  The  commenter  recommends  a 
10  day  limit  for  reporting.  The  FAA 
does  not  concur.  A  48  hour  period 
should  be  adequate  and  is  a  standard 
reporting  requirement  time  limit  in  ADs. 
The  AD  does  not  require  that  only 
administrative  personnel  submit  the 
report  to  the  FAA. 

Two  commenters,  including  the 
National  Transportation  Safety  Board, 
state  that  they  agree  with  the  NPRM's 
proposed  initial  and  repetitive 
inspection  program  on  the  population  of 
hubs  that  were  produced  using  the  CCD 


procedure,  based  on  the  investigation 
that  indicates  that  these  hubs  may  have 
a  higher  risk  of  abusive  machining 
damage.  However,  since  the 
commenters  do  not  agree  that  CCD  hubs 
are  the  only  suspect  fan  hubs,  the 
commenters  do  not  agree  with  the 
proposed  inspection  program  for  the 
remaining  hub  population.  The  NPRM 
proposed  to  inspect  the  remaining 
population  (those  hubs  not  CCD)  when 
the  hub  assembly  is  stripped  to  the 
piece  part  level.  The  commenters  are 
concerned  that  this  proposal  may  allow 
hubs  to  be  initially  inspected  as  late  as 
10,000  cycles  in  service  (CIS)  after  the 
effective  date  of  this  AD.  The 
commenters  believe  that  these  hubs  are 
of  nearly  equal  concern  as  the  fan  hubs 
produced  by  CCD  and  the  proposed 
interval  is  too  long  to  detect  all  potential 
cracks  before  they  may  be  expected  to 
propagate  to  failure.  The  commenters 
propose  that  inspection/reinspection 
occur  at  the  next  shop  visit  for  all  of 
those  hubs  that  have  between  10,000 
and  15,000  CIS  since  new  regardless  of 
the  type  of  drill  used  during 
manufacture. 

The  FAA  does  not  concur  at  this  time. 
The  FAA's  analysis  of  this  problem 
indicates  that  hubs  manufactured  using 
coolant-channel  drills  are  more 
susceptible  to  work  hardened  areas  in 
the  tierod  and  counterweight  holes  that 
could  serve  as  a  crack  origin.  The  FAA 
concludes,  therefore,  that  it  is  logical  to 
treat  these  two  distinct  populations  of 
compressor  hubs  differently  in  terms  of 
when  operators  must  perform  the 
required  inspections.  Requiring  all  hubs 
to  be  inspected  according  to  the  CCD 
schedule  is  not  supported  by  the 
available  data.  The  investigation, 
however,  continues  and  should  any 
additional  data  become  available,  the 
FAA  may  initiate  further  rulemaking  as 
required. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2,624 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,279  engines  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  20  work 
hours  per  engine  for  360  engines  to 
disassemble,  remove,  inspect,  and 
reassemble  engines,  and  4  work  hours 
per  engine  for  919  engines  to  inspect  at 
piece-part  exposure,  and  that  the 


average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $862,560. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  Or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  Transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness  ' 
directive: 

97-02-11     Pratt  &  Whitney:  Amendment  39- 
9896.  Docket  96-ANE-33. 
Applicability:  Pratt  &  Whitney  IT8D-209. 
-217,  -217C.  and  -219  series  turbofao 
engines  with  front  compressor  front  hub  (fan 
hub),  Part  Number  (P/N)  5000501-01, 
installed.  These  engines  are  installed  on  but 
not  limited  to  McDonnell  Douglas  MD-BO 
series  aircraft. 
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NotB  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  reptair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated;  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  front  compressor  front  hub  (fan 
hub)  failure  due  to  tierod.  counterweight,  or 
bushed  hole  cracking,  which  could  result  in 
an  uncontained  engine  feilure  and  damage  to 
the  aircraft,  accomplish  the  following: 

(a)  For  fan  hubs  identified  by  serial 
numbers  (S/Ns)  in  Appendix  A  of  FW  Alert 
Service  Bulletin  (ASB)  No.  A6272,  dated 
September  24, 1996,  after  the  bn  hub  has 
accumulated  more  than  4,000  cycles  in 
service  since  new  (CSN),  accomplish  the 
following: 

(1)  Select  an  initial  inspection  interval 
from  Table  1  of  this  AD  and  inspect  for 
cracks  in  accordance  with  the 
Accomplishment  Instructions,  Paragraph  A, 
Part  1,  and,  if  applicable.  Paragraph  B,  of  PW 
ASB  No.  A6272.  dated  September  24, 1996. 

(2)  Reinspect  at  the  interval  in  Table  1  of 
this  AD  that  corresponds  to  the  selected 
initial  inspection  interval,  and  in  accordance 
with  the  Accomplishment  Instructions, 
Paragraph  A,  Part  1,  and,  if  applicable. 
Paragraph  B.  of  PW  ASB  No.  A6272,  dated 
September  24. 1996. 

Table  i 


Table  1— Continued 


Initial  inspection 

Reinspection 

LWitfiin  1,050  cycles 

After  accumuiating 

in  service  (CIS) 

2,500  CIS  since 

alter  the  effective 

last  inspection,  but 

date  of  this  AD,  or 

not  to  exceed 

prior  to  accumutat- 

6.000  CIS  since 

ing  5,050  CSN, 

last  inspection. 

later. 

OR 


2.  Within  990  CIS 
after  the  effective 
date  of  this  AD,  or 
prior  to  accumuiat- 
ing 4.990  CSN, 
whichever  occurs 


After  accumulating 
2.500  CIS  since 
last  inspection,  txit 
not  to  exceed 
8,000  CIS  since 
last  inspection. 


Initial  inspection 


Reinspection 


OR 


3.  Within  965  CIS 

After  accumulating 

after  the  effective 

2,500  CIS  since 

date  of  this  AD,  or 

last  inspection,  but 

prior  to  accumulat- 

not to  exceed 

ing  4.965  CSN. 

10,000  CIS  since 

whichever  occurs 

last  inspection. 

later. 

(b)  For  fen  hubs  with  S/Ns  not  listed  in 
Appendix  A  of  PW  ASB  No.  A6272,  dated 
September  24, 1996,  after  the  fan  hub  has 
accumulated  more  than  4,000  CSN,  inspect  at 
the  next  time  the  fan  hub  is  in  the  shop  at 
piece-part  level,  but  not  to  exceed  10,000  QS 
after  effective  date  of  this  AD  in  accordance 
wit'i  tne  Accomplishment  Instructions, 
Paragraph  A,  Part  2,  and,  if  applicable. 
Paragraph  B.  of  PW  ASB  No.  A6272,  dated 
September  24, 1996. 

(c)  Remove  from  service  fen  hubs  found 
cracked  or  fan  hubs  that  exceed  the  bushed 
hole  acceptance  criteria  in  accordance  with 
PW  ASB  No.  A6272.  dated  September  24, 
1996,  and  replace  with  serviceable  parts. 

(d)  Report  findings  of  cracked  fan  hubs  in 
accordance  with  Accomplishment 
Instructions,  Paragraph  F,  of  Attachment  1  to 
PW  ASB  No.  A6272,  dated  September  24, 
1996,  within  48  hours  after  inspection  to 
Robert  Guyotte,  Manager,  Engine 
Certification  Branch,  Engine  Certification 
Office,  FAA,  Engine  and  Propwller 
Directorate,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone  (617) 
238-7142,  fax  (617)  238-7199;  Internet: 
Robert.GuyotteO&a.dot.gov.  Reporting 
requirements  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  OMB  control  number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAi\ 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  required  by  this  AD  shall 
be  done  in  accordance  with  the  following  PW 
ASB: 


Document 
No. 

Pages 

Revi- 
sion 

Date 

A6272  

NDIP-«92  .. 

1-21 

1-ao 

Ongi- 
nal 
A 

September 
24. 1996. 

September 
15.  1996. 

Document 
No. 

Pages 

Revi- 
sion 

Date 

Attachment 
1. 

AM- 
AM 

A 

September 
15, 1996. 

Total  pages:  55. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Risgister  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frt>m  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06103;  telephone  (860)  565- 
6600.  fex  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington.  MA;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street  NW..  Suite  700, 
Washington.  DC 

(h)  This  amendment  becomes  effiective  on 
March  5. 1997. 

Issued  in  Burlington.  Massachusetts,  on 
January  13, 1997. 
Jay  J.  Pardee, 

Manager.  Engine  and  Pmpeller  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  97-1703  Filed  1-31-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95-NM-106-AD;  AmendnMnt 
39-«910;  AD  97-03-04] 

RIN  2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  727  and  737  Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  727 
and  737  series  airplanes,  that  requires 
replacing  the  fuel  cap  assembly  with  a 
new  assembly  on  the  inlet  fitting  at  the 
inside  top  of  the  Boeing-designed 
auxiliary  fuel  tank(s).  lliis  amendment 
also  requires  installing  certain  new 
placards  once  the  replacement  action  is 
accomplished.  This  amendment  is 
prompted  by  reports  that  the  fuel  cap 
assembly,  due  to  its  design,  became 
loose  and  allowed  fuel  to  enter  the 
deactivated  auxiliary  fuel  tanks  on  in- 
service  airplanes.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
tmwanted  fuel  transferring  to  the 
deactivated  auxiliary  fuel  tanks,  due  to 
the  problems  associated  with  a  loose 
fuel  cap  assembly. 
DATES:  Effective  March  10, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  pirector 
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of  the  Federal  Register  as  of  March  10, 
1997. 

ADDRESSES:  The  service  information 
refisrenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Seattle  Aircraft  Certification  OfBce, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2686; 
fax  (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Boeing 
Model  727  and  737  series  airplanes  was 
published  in  the  Federal  Re^ster  on 
June  19, 1996  (61  FR  31061).  That  action 
proposed  to  require  replacing  the  fuel 
cap  assembly  with  a  new  assembly  on 
the  inlet  fitting  at  the  inside  top  of  the 
auxiUary  fuel  tank.  That  action  also 
proposed  to  require  the  replacement  of 
currently-installed  "INOP"  placards 
with  new  placards. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  fior  the  Proposed  Role 

One  commenter  supports  the 
proposal. 

Request  To  Clarify  Applicability  of  the 
Proposed  Role 

One  commenter  requests  clarification 
as  to  what  airplanes  would  be  subject  to 
the  proposed  AD.  The  commenter 
points  out  that,  although  the 
applicability  statement  of  the  proposal 
indicates  that  it  is  applicable  to  all 
Boeing  Model  737  series  airplanes,  the 
referenced  Boeing  Alert  Service  Bulletin 
737-28A1032  appUes  only  to  Model 
737-200  series  airplanes.  The 
commenter  questions  whether  the 
proposed  rule  would  be  applicable  to  all 
other  types  of  Model  737's  that  are 
equipped  with  forward  an/or  aft 
auxiliary  fuel  tanks. 

The  FAA  conciirs  that  clarification  is 
needed  with  respect  to  the  appUcability 
of  this  AD.  First,  this  AD  addresses 
problems  associated  only  with  certain 
Boeing-designed  auxiliary  fuel  tanks. 


Those  fuel  tanks  are  installed  only  on 
airplanes  specified  in  the  effectivity 
Usting  of  Boeing  Alert  Service  Bulletin 
727-28A0062,  Revision  5,  dated  May  4, 
1995  (for  Model  727  series  airplanes), 
and  Boeing  Alert  Service  Bulletin  737- 
28A1032,  Revision  2,  dated  May  4, 1995 
(for  Model  737-200  series  airplanes). 
The  final  rule  has  been  revised  to 
specify  that: 

1.  the  airplanes  subject  to  the  AD  are 
the  ones  specified  in  those  Boeing  alert 
service  bulletins,  and 

2.  the  subject  auxiliary  fuel  tanks  are 
designed  by  Boeing. 

Request  for  Clarification  Regarding 
Future  Applicability  of  Proposed  Rule 

One  commenter  requests  clarification 
as  to  whether  airplanes  whose  auxiliary 
fuel  tanks  are  not  currently  deactivated, 
would  be  subject  to  the  requirements  of 
the  proposed  rule  if  their  auxiUary  fuel 
tanks  were  to  be  deactivated  at  some 
time  in  the  futiue. 

The  FAA  concurs  that  clarification  is 
necessary  regarding  this  point.  The 
appUcabihty  statement  clearly  specifies 
that  the  AD  is  appUcable  to  airplanes 
with  deactivated  auxiliary  fuel  tanks. 
Therefore,  the  AD  is  applicable  to  any 
airplane  whenever  its  auxiUary  fuel  tank 
is  deactivated — now  or  at  any  time  in 
the  futxue.  The  FAA  has  added  a  NOTE 
to  the  final  rule  to  specify  that  the 
requirements  of  the  AD  become 
appUcable  whenever  an  auxiUary  fuel 
tank  is  deactivated  on  the  subject 
airplanes. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  wiU 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  211  Boeing 
Model  727  series  airplanes  and  36 
Boeing  Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  134  Boeing 
Model  727  series  airplanes  and  25 
Boeing  Model  737  series  airplanes  of 
U.S.  registry  wiU  be  affected  by  this  AD. 

For  Boeing  Model  727  series 
airplanes,  the  required  modification  v^U 
take  approximately  53  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  suppUed  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 


of  the  AD  on  U.S.  operators  of  Model 
727  series  airplanes  is  estimated  to  be 
$426,120,  or  $3,180  per  airplane. 

For  Boeing  Model  737  series 
airplanes,  the  required  modification  will 
tal» approximately  18  work  hours  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hoiu'. 
Required  parts  will  be  suppUed  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  of  Model 
737  series  airplanes  is  estimated  to  be 
$27,000,  or  $1,080  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  wiU 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federaUsm 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
wiU  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
MRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority.  49  U.S.C  106(g).  40113. 44701. 


{39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-03-04 — Boeing:  Amendment  39-9910. 
Docket  9S-NM-106-AD. 

Applicability:  Model  727  and  737 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  727-28A0062.  Revision  5,  dated 
May  4, 1995  (for  Model  727  series  airplanes) 
and  Boeing  Alert  Service  Bulletin  737- 
28A1032,  Revision  2,  dated  May  4, 1995  (for 
Model  737  series  airplanes);  equipped  with 
forward  and/ or  afl  Boeing-designed  auxiliary 
fuel  tanks  that  have  been  deactivated; 
certificated  in  any  category. 

Not*  1:  If  the  forward  and/or  aft  Boeing- 
designed  auxiliary  fuel  tank(s)  on  any  of  the 
airplanes  specified  in  the  applicability 
provision  is  ciurently  activated,  the 
requirements  of  this  AD  become  applicable 
whenever  that  auxiliary  fuel  tank  is 
deactivated. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  nut  of  the  fuel  cap  assembly 
from  backing  off  and  the  cap  from  loosening, 
and  suboequently,  unwanted  fuel  transferring 
to  the  auxiliary  ftjel  tanks,  accomplish  the 
following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  accomplish  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD,  in  accordance  with  Part  IV 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  727-28A0062, 
Revision  5,  dated  May  4, 1995  (for  Model  727 
series  airplanes);  or  Boeing  Alert  Service 
Bulletin  737-28A1032,  Revision  2,  dated 
May  4, 1995  (for  Model  737  series  airplanes); 
as  applicable. 

(1)  Replace  the  fuel  cap  assembly  having 
part  number  (P/N)  AN929A24  with  a  new 
fiiel  cap  assembly  having  P/N  AN929L24  on 
the  inlet  fitting  at  the  inside  top  of  the 
auxiliary  fuel  tank,  in  accordance  with  the 
applicable  service  bulletin.  And 

(2)  Replace  the  INOP  placards  with  new 
placards,  in  accordance  with  the  applicable 
service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Of)erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 
Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
28A0062,  Revision  S,  dated  May  4, 1995  (for 
Model  727  series  airplanes);  or  Boeing  Alert 
Service  Bulletin  737-28A1032,  Revision  2, 
dated  May  4, 1995  (for  Model  737  series 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
March  10, 1997. 

Issued  in  Renton,  Washington,  on  January 
23, 1997. 

Durell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc  97-2223  Filed  1-31-97;  8:45  am] 
MLUNQ  OOOE  4*10-1»-U 


14  CFR  Part  39 

[Docket  No.  96-NM-235-AD;  Amendment 
39-0911;  AD  97-03-05] 

RiN  2120^AA«4 

Airworthiness  Dlrectivss;  IMcDonneli 
Douglas  Model  DC-0  Serfes  Alr|>larte8 

AGENCY:  Federal  Aviation 
Administlation,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
[)ouglas  DCr-9  series  airplanes,  that 
currently  requires  repetitive  visual 
inspections  to  detect  corrosion  and 
cracking  of  the  fuselage  upper  skin  and 
frames  in  the  area  of  the  loop  antenna 
assemblies  of  the  automatic  direction 
finder  (ADF),  and  repair,  if  necessary. 
This  amendment  adds  a  requirement  to 
perform  a  visual  and  an  eddy  current 
inspection  of  the  fuselage  forward  upper 


skin  under  the  anteimas,  followed  by 
the  reinstallation  of  the  ADF  antennas 
using  an  improved  procedure.  This 
amendment  is  prompted  by  the 
development  of  a  modification  of  the 
ADF  antenna  installation  that 
constitutes  terminating  action  for  the 
required  repetitive  visual  inspections. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  rapid 
decompression  of  the  fiiselage, 
significant  structural  damage,  and 
subsequent  reduced  structural  integrity 
of  the  airplane,  due  to  problems 
associated  with  corrosion  and  fatigue 
cracking  in  the  subject  area. 
DATES:  Effective  March  10, 1997. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  DC»-53A282.  dated  March  20, 
1996,  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register,  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  part  51,  as  of 
April  15, 1996  (61  FR 15882,  April  10, 
1996). 

The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin 
DC»-53-284,  dated  August  20, 1996, 
Usted  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  10, 1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  E)ouglas  Corporation, 
3855  Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Tedmical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
CaUfomia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Wahib  Mine,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5324;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-07-51, 
amendment  39-9562  (61  FR  15882, 
April  10, 1996),  which  is  applicable  to 
certain  McDonnell  Douglas  DC-9  series 
airplanes,  was  published  in  the  Federal 
Register  on  October  23, 1996  (61  FR 
54969).  That  action  proposed  to 
continue  to  require  repetitive  internal 
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visual  inspections  to  detect  corrosion 
and  cracking  of  the  fuselage  forward 
upper  skin  and  to  detect  cracking  of  the 
fuselage  frame  in  the  area  of  the  forward 
and  aft  loop  antenna  assemblies  of  the 
automatic  direction  finder  (ADF),  as  is 
ciirrently  required  by  AD  97-07-01. 
However,  it  also  proposed  to  add  a 
requirement  to  perform  a  visual  and  an 
eddy  current  inspection  of  the  fuselage 
forward  upper  ddn  under  the  antennas, 
followed  by  the  reinstallation  of  the 
ADF  antennas  using  an  improved 
procedure.  Accomplishment  of  these 
actions  would  constitute  terminating 
action  for  the  reqiiired  repetitive 
inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Five  commenters  support  the 
proposed  AD. 

Request  To  Extend  Compliance  Time 
for  Certain-Aiiplanes 

One  commenter  supports  the  intent  of 
the  proposal,  but  requests  that  the 
compliance  time  for  accomplishing  the 
terminating  action  be  extended  from  the 
proposed  24  months  to  48  months  for 
those  airplanes  on  which  the  antenna 
has  been  reinstalled  within  the  past  4 
years.  The  commenter  notes  that  the 
comphance  schedule  for  the  terminating 
action  does  not  address  the  condition 
where  the  ADF  antenna  was  previously 
removed  and  the  fuselage  skin 
inspection  and  repaired,  i.e.,  in 
accordance  with  the  previously  issued 
AD  96-07-51.  The  commenter  considers 
that,  for  the  repaired  airplanes,  a  higher 
level  of  safety  has  been  achieved  than  if 
no  such  repair  had  been  performed. 
Considering  the  number  of  airplanes 
that  are  affected  by  this  AD 
(approximately  403),  allowing  an 
extension  of  the  time  for  installing  the 
final  fix  on  the  previously  repaired 
airplanes  also  will  minimize  the 
operational  impact  of  the  AD  on 
operators. 

The  FAA  concius  with  the 
commenter's  request.  The  FAA 
acknowledges  that  AD  96-07-51  (as 
well  as  this  new  AD)  requires  that,  if 
any  cracking  or  corrosion  is  found  and 
it  is  within  certain  limits,  the  area  must 
be  repaired  in  accordance  with  either 
the  Structiual  Repair  Manual  (SRM)  or 
a  manner  approved  by  the  FAA.  In 
consideration  of  the  increased  structiu^ 
integrity  of  the  area  that  is  provided  by 
such  repairs,  the  FAA  finds  that  the  risk 
of  additional  cracking  is  reduced  and 
accomplishment  of  the  terminating 


action  may  be  extended  for  an 
additional  2  years  (for  a  total  of  4  years) 
without  adversely  affecting  safety. 
Paragraph  (b)  of  the  final  rule  has  been 
revised  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

There  are  approximately  569 
McDonnell  Douglas  Model  DC-9  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
403  airplanes  of  U.S.  registry  will  be 
affected  by  this  proposed  AD. 

The  inspections  tnat  were  previously 
required  by  AD  96-07-51  and  retained 
in  this  new  AD  take  approximately  5 
work  hours  per  airplane  to  accompUah, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figtues,  the  cost 
impact  of  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
$120,900,  or  $300  per  airplane,  per 
inspection. 

The  terminating  action  that  is 
required  by  this  new  AD  will  take 
approximately  16  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
new  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $386,880,  or 
$960  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accompUshed  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govertunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  imder  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  AOOflESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmrat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113.  44701. 


f  39.13    [Ar 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9562  (61  FR 
15882,  April  10, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9911,  to  read  as  follows: 

97-0^-05    McDoiumU  Douglas:  Amendment 
39-9911.  Docket  96-NM-23S-AD. 
Supersedes  AD  96-07-51,  Amendment 
39-9562. 

Applicability:  Model  DC-9  series  aiiplanes 
having  fuselage  numbers  001  through  631 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwise 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/opterator  roust  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph 
(d)(1)  of  thb  AD.  The  request  should  include 
an  assessment  of  the  eSecX  of  the 
modification,  alteration,  or  repair  on  the 
unsafe  condition  addressed  by  this  AD;  and, 
if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  rapid  decompression  of  the 
fuselage,  significant  structural  damage,  and 
subsequent  reduced  structural  integrity  of  the 
airplane,  due  to  problems  associated  with 
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corrosion  and  btigua  cracking,  accomplish 
the  following: 

(a)  Within  15  days  after  April  15, 1996  (the 
effisctive  date  of  AD  96-07-51,  amendment 
39-9562):  Perfonn  an  internal  visual 
inspection  to  detect  corrosion  and  cracking  of 
thp  fuselage  forward  upper  skin  and  to  detect 
cracking  of  the  fuselage  frame  in  the  area  of 
the  forward  and  aft  loop  antenna  assemblies 
of  the  automatic  direction  finder  (ADF),  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  E)C»-53A282,  dated  March 
20. 1996. 

(1)  If  no  corrosion  or  cracking  is  detected: 
Repeat  the  visual  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  6  months. 

(2)  If  any  corrosion  or  cracking  is  detected 
that  is  within  the  limits  specified  in  Chapter 
53-04.  Figure  29.  of  the  DC-9  Structural 
Repair  Manual  (SRM):  Prior  to  further  flight, 
repair  in  accordance  with  Chapter  53-04, 
Figure  29,  of  the  SRM.  Thereafter,  repeat  the 
visual  inspection  required  by  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  6  months. 

(3)  If  any  corrosion  or  cracking  is  detected 
in  the  fuselage  forward  upper  sidn,  or  if  any 
cracking  is  detected  in  the  fuselage  frame, 
and  that  corrosion  or  cracking  is  outside  the 
limits  specified  in  Chapter  53-04,  Figure  29, 
of  the  SRM:  Prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Lot  Angeles  Aircraft  Certification 
OfBca  (AGO).  FAlA.  TianqMrt  Airplane 
Diractonte. 

(b)  At  the  applicable  time  specified  in 
paragraph  (b)(1)  of  (bK2)  of  this  AD.  remove 
the  ADF  antennas  and  perform  both  a  visxial 
inspection  and  a  high  frequency  eddy  current 
insjiection  to  detect  ooirosion  and  cracking  of 
the  fuselage  forward  upper  sldn  tmder  the 
antennas,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-53-284,  dated 
August  20. 1996. 

(1)  For  airplanes  on  which  the  ADF 
antenna  has  not  been  previously  removed 
and  the  fuselage  skin  has  not  been  previously 
inspected  for  evidence  of  corrosion,  within 
the  last  4  years  prior  to  the  etbctive  date  of 
this  AD:  Accomplish  the  inspections  within 
2  years  after  the  efhctive  date  of  this  AD. 

(2)  Far  airplanes  on  which  the  ADF 
antenna  has  been  previously  removed  and 
the  fuselage  skin  has  been  previously 
inspected  for  evidence  of  corrosion  and/or 
repaired  within  the  last  4  years  prior  to  the 
effective  date  of  this  AD:  Accomplish  the 
inspections  %vithin  4  years  after  the  effective 
date  of  this  AD. 

(c)  As  a  result  of  the  inspections  required 
by  paragraph  (b)  of  this  AD.  accomplish  the 
applicable  action  specified  in  paragraph 
(cXD,  (cK2),  or  (c)(3)  of  this  AD. 
Accomplishment  of  the  actions  specified  in 
paragraph  (cMl)  or  (c)(2)  constitutes 
terminating  action  for  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  If  no  cracking  or  corrosion  is  detected: 
RriOT  to  further  fli^t,  reinstall  the  ADF 
antennas  using  the  improved  installation 
procedure  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  DC9-5J-284,  dated 
August  20, 1996.  Thereafto',  no  further  action 
is  required  by  this  AD. 

(2)  If  any  craclung  or  corrosion  is  detected 
that  is  within  the  limits  specified  in  Chapter 


53-04  of  the  DC-9  Structural  Repair  Manual 
(SRM):  Prior  to  further  flight,  repair  in 
accordance  with  Chapter  53-04  of  the  DC-9 
SRM,  and  reinstall  the  ADF  antennas  using 
the  improved  installation  procedure  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-284.  dated  August  20, 1996. 
Thereafter,  no  further  action  is  required  by 
this  AD. 

(3)  If  any  cracking  or  corrosion  is  detected 
that  is  outside  the  limits  specified  in  Chapter 
53-04  of  the  SRM:  Prior  to  further  flight, 
repair  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  Certification 
Office  (AGO),  FAA,  Transport  Airport 
Directorate. 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  in  accordance  with  AD  96-07-71. 
amendment  39-9562,  are  approved  as 
alternative  methods  of  compliance  with  this 
AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-53A282,  dated  March  20, 1996; 
and  McDonnell  Douglas  Service  Bulletin 
DC9-53-284.  dated  August  20, 1996.  The 
incorporation  by  reference  of  the  former 
service  bulletin  was  approved  previously  by 
the  Director  of  the  Federal  Register,  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51,  as  of  April  15, 1996  (61  FR 15882, 
April  10, 1996).  The  incorporation  by 
reference  of  the  latter  service  bulletin  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
frtHn  McDonnell  Dou^as  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90846.  Attention:  Technical  Publications 
Business  Administration,  Department  C1-L51 
(2-60).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aiitxaft  Certificatfon  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC 

(g)  This  amendment  becomes  effective  on 
March  10, 1997. 


Issued  in  Renton,  Washington,  on  January 
23. 1997. 

DanvD  M.  Pederson, 

Acting  Manager,  Transport  Airplane    ' 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2222  Filed  1-31-97;  8:45  am] 
MLUNQ  CODE  4t10-13-U 


14CFRPart39 

[Dodwt  No.  96-CE-33-AD:  AmandnMnt  39- 
9900;  AD  97-03-03] 

RIN2120-AA64 

AlrworlMnMS  DireelivM:  Pilatus 
Brttten-Norman  Ltd  BN-2,  BN-2A,  and 
BN-2B  SertM  AirplanM 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a  * 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Britten- 
Noiman  BN-2,  BN-2A,  and  BH-ZB 
series  airplanes  that  do  not  have 
generator  terminal  diodes  installed  with 
Modification  NB/M/1571.  This  action 
requires  removing  the  terminal  diodes 
that  have  a  70  amp  direct  current  (DC) 
Generation  System,  which  is  refeired  to 
as  Modification  NB/M/1148.  and 
installing  Modification  NB/M/1571, 
which  consists  of  new  terminal  diodes 
with  a  higher  amp  rating.  Reports  from 
operators  that  one  or  both  diodes  were 
{ailing  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  electrical 
power  to  the  navigation, 
communications,  and  light  systems, 
which  could  impair  the  pilot's  ability  to 
maintain  control  of  the  airplane. 
DATES:  Efiiactive  March  23. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  23, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fllatus  Britten-Norman.  Ltd.. 
Bembridge,  Isle  of  Wight,  United 
Kingdom,  P035  5PR.  This  information 
may  also  be  examined  at  the  Fedei-al 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  96- 
CE-33-AD.  Room  1558.  601  E.  12th 
Street.  Kansas  Qty.  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  Suite  700. 
Washington.  DC. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Tom  Rodriguez.  Program  Manager. 
Brussels  Aircraft  Certification  Division, 
FAA.  Europe.  Africa  and  the  Middle 
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East  Office,  c/o  American  Embassy,  b- 
1000,  Brussels,  Belgium:  telephone 
(322)  508.2715,  facsimile  (322)  230.6899 
or  Mr.  S.  M.  Nagarajan,  Project  Officer, 
Small  Airplane  Directorate,  1201 
Walnut,  Suite  900,  Kansas  Qty, 
Missouri,  64106;  telephone  (816)  426- 
6932,  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  this 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Britten-Norman  BN-2, 
BN-2A,  and  BN-2B  series  airplanes  that 
do  not  have  generator  terminal  diodes 
with  Modification  NB/M/1571  installed 
was  published  in  the  Federal  Register 
on  August  22, 1996  (61  FR  43319).  The 
action  proposed  to  require  removing  the 
diodes  (type  lOBl  or  lODl)  installed  on 
the  terminals  of  the  STBD  (RIGHT)  GEN 
and  PORT  (LEFT)  GEN  switches  (SW2 
and  SW3),  and  installing  new  approved 
diodes  that  are  type  60S6. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Pilatus 
Britten-Norman  Aircraft  Manufacturers 
Service  Bulletin  (SB)  BN-2/SB.228, 
Issue  2,  dated  January  17, 1996. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
nn«k?ng  of  this  amendment  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

FAA's  Detennination 

After  careful  review  of  all  available 
information  related  to  the  subfect 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  correcticms.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additiomil  burden 
upon  the  pubUc  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  one  airplane 
in  the  U.S.  registry  will  be  afiiected  by 
this  AD,  that  it  will  take  approximately 
one  woridiour  per  airplane  to 
accomplish  this  action,  anc^that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $40 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  this  AD  on  the  U.S. 
operator  is  estimated  to  be  $100.  The 
FAA  has  no  way  of  determining 
whether  the  owner/operator  of  this 
airplane  has  accomplished  this  action. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or  . 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  siifficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Snbiects  in  14  CFR  Part  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursiiant  to  the     . 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnthOTity:  49  U.S.C  106(g).  40113, 44701. 

139.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-03-03    Pilatus  BrittaB*NonBaa  Ltd.- 

Amendment  39-9909;  Docket  No.  96- 
CE-33-AD. 

Applicability:  BN-2,  BN-2A.  jmd  BN-2B 
series  airplanes  (all  serial  numbers)  that  do 
not  have  Modification  NB/M/1571  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
aiiplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  tliia  AD  is  affected,  the 


owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effort  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actioiu  to  address  it 

Compliance:  Required  within  the  next  50 
hours  time- in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  electrical  power  to  the 
navigation,  communications  and  light 
systems,  which  could  impair  the  pilot's 
ability  to  maintain  control  of  the  airplane, 
accomplish  the  following: 

(a)  Remove  the  diodes  (quantity  2,  part 
number  (P/N)  340502014.  type  lOBl  or  lODl) 
installed  on  the  terminals  of  the  STBD 
(RIGHT)  GEN  and  PORT  (LEFT)  GEN 
switches  (SW2  and  SW3),  and  install  new 
approved  diodes  (quantity  2,  P/N  NB-81- 
5873,  type  60S6)  in  accordance  with  the 
Accomplishment  Instructions  section  in 
Pilatus  Britten-Norman  Aircraft 
Manufacturers  Service  Bulletin  (SB)  BN- 
2/SB.228.  Issue  2.  dated  January  17, 1996. 

(b)  Accomplishment  of  paragraph  (a)  of 
this  AD  is  considered  acctMnplislunent  of 
Modification  NB/M/1571. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  compliance  time  that  provides 
an  equivalent  level  of  safisty  may  be  approved 
hy  the  Manager,  Brussels  Aircraft 
Certification  Division,  FAA,  Europe,  Abict 
and  the  Middle  East  Office,  c/o  American 
Embassy,  b-1000,  Brussels,  Belgium  or  the 
Manager,  Small  Airplane  Directorate,  1201 
Walnut,  suite  900.  Kansas  City.  Missouri, 
64106.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Briissels  Aircraft 
Certification  Division  or  the  Small  Airplane 
Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  akemative  methods  of 
cranpliance  with  this  AD,  if  any,  may  be 
obteined  from  the  Brussels  Aircraft 
Certification  Division  or  the  Small  Airplane 
Directorate. 

(e)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Pilatus 
Britten-Norman  Aircraft  Manufacturers 
Service  Bulletin  BN-2/SB.228,  Issue  2,  dated 
January  17, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Pilatus  Britten-Norman,  Ltd., 
Bembridge,  Isle  of  Wight,  United  Kingdom, 
P035  5PR .  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558, 601  E.  12th 
Street.  Kansas  Qty.  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700.  Washington,  DC 

(f)  This  amendment  (39-9909)  becomes 
effective  on  March  23, 1997. 
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Issued  in  Kansas  Qty,  Missouri,  on  January 
22, 1997. 

Hmry  A.  Ansstron^ 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Senrice. 

IFR  Doc.  97-2216  Filed  1-31-97;  8:45  am) 
HJJNO  COM  4ti*-il-# 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 
15  CFR  Part  744 

[Doehat  No.  961206341-6341-01] 

RIN0664  AB24 

Entity  Ust 

AQENCV:  Bureau  of  Export 
Administration,  Conunerce. 

action:  Final  rule. 

SUMMARY:  The  Export  Administration 
Regulations  (EAR)  provide  that  the 
Bureau  of  Export  Administration  (BXA) 
may  inform  exporters,  individually  or 
through  amendment  to  the  EAR,  that  a 
license  is  required  for  exports  or 
reexports  to  certain  entities.  To  provide 
notice  informing  the  public  of  an  entity 
subject  to  this  rule,  this  rule  establishes 
a  list  of  entities  that  are  ineligible  to 
receive  specified  items  without  a 
license. 

EFFECTIVE  DATE:  This  rule  is  efiiscdve 
February  3, 1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
James  A.  Lewis,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Export  Admii^stration, 
Telephone:  (202)  482-0092. 

SUPPLEMENTARY  MFORMATION: 

Background 

General  Prohibition  Five  (§  736.2(b)(5) 
of  the  EAR)  prohibits  exports  to  certain 
end-users  or  end-uses  without  a  license. 
This  final  rule  amends  §  744.1  to  refer 
exporters  to  the  newly  added 
Supplement  No.  4  to  part  744  of  the 
EAlR,  the  Entity  List,  which  informs 
exporters  that  a  license  is  required  for 
shipments  to  Ben  Gurion  University, 
Israel,  of  computers  with  a  CTP  between 
2,000  and  7,000  Mtops. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invdied  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994. 


Rulemaking  Requirements 

1 .  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0694- 
0088. 

3.  This  rule  does.not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  eflSective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  pubUc  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  553  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  se^.)  are 
not  applicable. 

Therefore,  this  regulation  is  issued  in 
■  final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Hillary  Hess,  Regulatory 
Policy  Division,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Sul^ects  in  15  CFR  Part  744 

Exports.  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  part  744  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-774)  is  amended,  as  follows: 

PART  744— {AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  rt  seq.;  22  U.S.C  3201  etseq.; 
42  U.S.C  2139a;  E.0. 12058,  43  FR  20947,  3 
CFR,  1978  Comp.,  p.  179;  E.0. 12851,  58  FR 
33181,  3  CFR.  1993  Comp..  p.  608;  E.0. 
12924,  59  FR  43437.  3  CFR,  1994  Ccnnp.,  p. 
917;  E.0. 12938.  59  FR  59099,  3  CFR,  1994 
Camp.,  p.  950;  EO.  13026  (November  IS. 
1996, 61  FR  58767);  Notice  of  August  IS, 
1995  (60  FR  42767.  August  17, 1995);  and 
Notice  of  August  14. 1996  (61  FR  42527). 


2.  Section  744.1  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

{744.1    General  provisions. 

•        *        •        *       * 

(c)  A  list  of  entities  is  included  in 
Supplement  No.  4  to  this  part  744  of  the 
EAR  (Entity  List).  Exportere  are  hereby 
informed  that  these  entities  are 
ineligible  to  receive  any  items  subject  to 
the  EAR  without  a  license  to  the  extent 
specified  in  the  supplement.  License 
applications  will  be  reviewed  under  the 
license  review  standards  set  forth  in  this 
part  744. 

3.  A  new  Supplement  No.  4  is  added 
to  part  744  to  read  as  follows: 

Supplement  No.  4  to  Part  744— Entity 
List 

This  Supplement  lists  certain  entities 
subject  to  license  requirements  for  specified 
items  under  this  part  744  of  the  EAR.  This 
list  of  entities  is  revised  and  updated  on  a 
periodic  basis  in  this  Supplement  by  adding 
new  or  amended  notifications  and  deleting 
notifications  no  longer  in  effect. 
Ben  Gurion  University.  Israel  for  computers 

between  2,000  and  7.000  Mtops 

Dated:  January  28. 1997. 
SuaEEckart, 

Assistant  Secretary  for  Export 
Administration. 

(HI  Doc.  97-2503  Filed  1-31-97;  8:45  am] 
laUNG  COOC  3S10-S»-I> 


CONSUMER  PRODUCT  SAFETY 

WWMPMIOOIwN 

16CFRPart1S07 

Rrmvorfcs  Devlcee;  Fuse  Bum  TIhm; 
Rnal  Rule 

AQENCY:  Consiuner  Product  Safety 

Commission. 

ACTION:  Affirmation  of  final  rule  and 

annoimcement  of  effective  date. 

SUMMARY:  The  Commission  announces 
that  it  has  received  no  objections  to  its 
final  rule  amending  its  fireworks 
regulations  imder  the  Federal 
Hazardous  Substances  Act  that  was 
published  on  December  20, 1996.  61  FR 
67197.  This  final  rule  changes  the 
allowable  fuse  bum  times  of  fireworks 
devices  (except  firecrackera)  from  the 
previotisly  required  range  of  3  to  6 
seconds  to  the  range  of  3  to  9  seconds. 
EFFECTIVE  DATE:  The  rule  becomes 
efiiective  on  February  3, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Poth,  Office  of  Compliance, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207-0001;  telephone 
(301>  504-0400,  ext  1375. 
SUPPLEMENTARY  INFORMATION:  On 
December  20, 1996.  the  Commission 
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issued  a  final  rule  amending  its 
fireworks  regulations  under  the  Federal 
Hazardous  Substances  Act.  61  FR 
67197.  This  final  rule  changes  the 
allowable  fuse  bum  times  of  fireworks 
devices  (except  firecrackers)  from  the 
previously  required  range  of  3  to  6 
seconds  to  the  range  of  3  to  9  seconds. 
Increasing  the  range  will  improve  safety 
by  allowing  manufacturers  to  more 
consistently  produce  fireworks  that  do . 
not  have  dangerously  short  fuse  bum 
times  of  below  3  seconds.  Further,  the 
increase  in  the  maximiun  allowable  fuse 
bum  time  to  9  seconds  will  not  create 
any  additional  risk  of  injury  to 
consimiers. 

The  procedures  established  under 
section  701(e)  of  the  Food,  Dmg,  and 
Cosmetic  Act  ("FDCA")  apply  to  this 
mlemaking.  15  U.S.C.  1261(q)(2).  These 
procedures  provide  that,  once  the 
Commission  issues  a  final  rule,  persons 
who  would  be  adversely  affected  by  the 
mle  have  30  days  in  which  to  file 
objections  with  the  Commission  stating 
the  groimds  therefor,  and  to  request  a 
public  hearing  on  those  objections.  21 
U.S.C.  371(e).  Here,  this  30-day  period 
for  objections  expired  on  January  21, 
1996. 

The  Commission  is  required  to 
pubUsh  a  notice  in  the  Federal  Register 
specifying  any  parts  of  the  regulation 
that  have  been  stayed  by  the  filing  of 
proper  objections  or,  if  no  objections 
have  been  filed,  stating  that  fact.  By  this 
notice,  the  Commission  states  that  no 
objections  to  the  final  rule  were  filed  in 
this  proceeding.  Accordingly,  the  mle 
will  go  into  effect  on  February  3, 1997, 
the  date  this  notice  is  published  in  the 
Federal  Register. 

Dated:  January  28, 1997. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  97-2488  Filed  1-31-97;  8:45  am] 
HLLMQ  CODE  naS-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CPRPart180 
[OPP-300450;  FRL-5584-S] 
RIN  2070^678 

CartMxIn;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  mle. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 


residues  of  the  fungicide  carboxin  in  or 
on  the  raw  agricultiual  commodity 
onion  seed  in  connection  with  EPA's 
granting  of  emergency  exemptions 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  carboxin  on 
onion  seed  in  California  and  New 
Jersey.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  carboxin  in  this  food  piursuant  to 
section  408{1)(6)  of  the  Federal  Food, 
Dmg  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
This  tolerance  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  January  17, 1998. 

DATES:  This  regulation  becomes 
effective  Febmary  3, 1997.  This 
regulation  expires  and  is  revoked 
automatically  without  further  action  by 
EPA  on  January  17, 1998.  Objections 
and  requests  for  hearings  must  be 
received  by  EPA  on  April  4,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  number,  (OPP-300450J,  must  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708,  401  M  St.,  SW.,  Washington,  DC 
20460.  Fees  accompanying  objections 
and  hearing  requests  shall  be  labeled 
"Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees),  P.O.  Box  360277M, 
Pittsburgh,  PA  15251. 

A  copy  of  any  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
identified  by  the  docket  number,  [OPP- 
300450],  should  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C],  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
copies  of  objections  and  hearing 
requests  on  this  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 


FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Stephen  Schaible,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703)  308-8337,  e-mail: 
schaible.stephen@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Dmg,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the  fungicide 
carboxin,  5,6-dihydro-2-methyl-l,4- 
oxathiin-3-caiboxanihde  in  or  on  onions 
(dry  bulb)  at  0.2  part  per  million  (ppm). 
This  tolerance  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  January  17, 1998. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Dmg, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  7  U.S.C.  136  et  seq.  The  FQPA  "^ 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  406  with  a  new 
safety  standard  and  new  procedures. 
These  activities  were  discussed  in  detail 
in  the  final  mle  establishing  a  tolerance 
for  an  emergency  exemption  for  use  of 
propiconazole  on  sorghiun  (61  FR 
58135,  Nov.  13, 1996). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reUable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  Section  18  of  FIFRA 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  fit)m  any  provision  of 
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FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  FQPA. 
EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
estabUsh  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  ]}esticide  under  an  emergency 
exemption  granted  by  EPA  imder 
section  18  of  FIFRA.  Section  408{1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
estabhsh  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 
exemptions  under  FIFRA,  EPA  can 
estabhsh  such  tolerances  or  exemptions 
imder  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  during  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  poUcy  development. 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
qualify  under  the  new  law. 

n.  Emergency  Exemption  for  Caiboxin 
on  Onion  Seed  and  FFDCA  Tolerances 

The  Cahfomia  Department  of 
Pesticide  Regulations  and  the  New 
Jersey  E)epartment  of  Environmental 
Protection  requested  specific 
exemptions  for  use  of  carboxin  on  onion 
seed  to  control  onion  smut.  The  loss  of 
Arasan  50  Red,  the  fungicide 
historically  used  to  control  onion  smut, 
has  resulted  in  an  urgent,  non-routine 
situation  for  growers.  In  the  past,  onion 


smut  was  controlled  with  thiiam  50 
percent  wettable  powder  (Arasan  50 
Red)  seed  treatments.  However,  the 
DuPont  Company  ceased  manufacture  of 
this  product  in  1985,  and  growers  have 
since  exhausted  existing  stocks  of 
Arasan  50  Red.  According  to  the 
AppUcants,  there  are  no  other  registered 
pesticides  or  alternative  practices 
available  that  will  control  this  disease. 
There  are  other  thiram  products 
registered  for  use  as  onion  seed 
treatments,  but  the  maximum  label  rates 
are  too  low  to  control  onion  smut. 

As  part  of  its  assessment  of  this 
appUcation  for  an  emergency 
exemption,  EPA  assessed  the  potential 
risks  presented  by  residues  of  carboxin 
on  onion  seed.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  to  grant  the  section  18 
exemption  only  after  concluding  that 
the  necessary  tolerance  under  FFDCA 
section  408(1){6)  would  be  consistent 
with  the  new  safety  standard  and  with 
FIFRA  section  18.  This  tolerance  for 
carboxin  will  permit  the  marketing  of 
onion  seed  treated  in  accordance  with 
the  provisions  of  the  section  18 
emergency  exemptions.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemptions  and  to  ensiue 
that  the  resulting  food  is  safe  and 
lawful,  EPA  is  issuing  this  tolerance 
without  notice  and  opportimity  for 
public  conunent  under  section  408(e)  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  December  31, 1997, 
under  FFDCA  section  408(1)(5),  residues 
of  carboxin  not  in  excess  of  the  amount 
specified  in  the  tolerance  remaining  in 
or  on  onion  seeds  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
appUed  during  the  term  of,  and  in 
accordance  with  all  the  conditions  of, 
the  emergency  exemptions.  EPA  will 
take  action  to  revoke  this  tolerance 
earher  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  carboxin  meets  the 
requirements  for  registration  imder 
FIFRA  section  3  for  use  on  onion  seeds 
or  whether  a  permanent  tolerance  for 
carboxin  for  onion  seeds  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
carboxin  by  a  State  for  special  local 
needs  under  ITFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  States  other  than  CaUfomia  to  use 
this  product  on  this  crop  imder  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 


40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemptions  for  carboxin,  contact  the 
Agency's  Registration  EKvision  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  mora) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  Ufetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  no 
appreciable  risk. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
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extrapolations  or  margin  of  exposure 
caloilation  based  on  the  appropriate 
NOEL)  may  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoimt  available  and  rehable 
information  concerning  exposiu^  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  food  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assiunptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  miUion,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  ^ow,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determinatioii  of  Safisty 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Carboxin  is  not  registered  for  residential 
use.  Uniroyal  Chemical  Company  has 
submitted  a  petition  tolerance  for  the 
use  of  carboxin  on  onion  (dry  bulb)  to 
the  Agency;  however,  it  is  pending 
review.  Based  on  the  information 
submitted  to  the  Agency.  EPA  has 
mffident  data  to  assess  the  hazards  of 
carboxin  and  to  make  a  determination 
on  aggregate  exposiue,  consistent  with 
section  408(b)(2),  for  the  time-limited 
tolerances  for  residues  of  carboxin  on 
onion  seed  at  0.2  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  these 
tolerances  follows. 


A.  Toxicologica}  Profile 

1.  Chronic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  the 
Office  of  Pesticide  Programs  (OPP)  has 
established  the  RfD  for  carboxin  at  0.1 
milligrams(mg)/  kilogram(kg)/day.  The 
RfD  for  carboxin  is  based  on  a  2-year 
feeding  study  in  rats  with  a  NOEL  of  10 
mgfkg/day  and  an  uncertainty  factor  of 
100.  Decreased  body  weight  gain, 
increased  mortality  and  decreased  organ 
weight  (heart,  kidney,  and  spleen]  was 
the  effect  observed  at  the  Lowest  Effect 
Level  (LEL)  of  15  mg/kg/day. 

2.  Acute  toxicity.  Based  on  available 
acute  toxicity  data,  OPP  has  determined 
that  the  NOEL  of  75  mg/kg/day  from  the 
developmental  toxicity  study  in  rabbits 
should  be  used  to  assess  risk  from  acute 
toxicity.  The  maternal/developmental 
effects  observed  at  the  LEL  of  375  mg/ 
kg/day  were  abortions.  The  relationship 
between  abortions  produced  by  direct 
maternal  toxicity  (i.e.  stress)  and  those 
effects  mediated  by  reproductive/ 
developmental  meN::hanisms  can  not  be 
clearly  differentiated  at  this  time.  The 
population  subgroup  of  concern  for  this 
risk  assessment  is  females  13  years  of 
age  and  older.  This  subgroup  is 
representative  for  both  maternal  and 
fetal  effects. 

3.  Carcinogenicity.  Carboxin's 
carcinogenicity  has  not  been  classified 
by  the  Reference  Dose  (RfD)  Committee. 
However,  when  last  reviewed  in  1986, 
there  was  no  evidence  of 
carcinogenicity  in  rats  or  mice. 

B.  Aggregate  Exposure 

Tolerances  for  residues  of  carboxin  in 
or  on  food/feed  commodities  are 
currently  expressed  in  terms  of  the 
combined  residues  (free  and  bound)  of 
the  fungicide  carboxin  (5,6-dihydro-2- 
methyl-1 ,4-oxathiin-3-carboxanilide) 
and  its  sulfoxide  metabolite  (5,6- 
dihydro-3-caiboxanilide-2-methyl-l  ,4- 
oxathiin-4-oxide),  expressed  in  or  on 
certain  raw  agricultural  commodities 
ranging  from  0.01  ppm  in  eggs  to  0.5 
ppm  in  beans,  hay,  barley  and  wheat 
(see  40  CFR  180.301).  For  the  purpose 
of  assessing  chronic  dietary  exposure 
from  carboxin,  EPA  assumed  tolerance 
level  residues  and  100  percent  of  crop 
treated  refinements  to  estimate  the 
TMRC  from  all  established  food  uses  for 
carboxin  as  well  as  the  proposed  use  on 
onion  seed.  There  are  no  livestock  feed 
items  associated  with  this  section  18 
request,  so  no  additional  Uvestock 
dietary  burden  will  result  from  this 
section  18  registration.  Therefore, 
existing  meat/milk/poultry  tolerances 
are  adequate. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 


pesticides  are  residues  in  drinking  water 
and  exposure  from  non-occupational 
(non-dietary)  sources.  Based  on  the 
available  studies  used  in  EPA's 
assessment  of  environmental  risk, 
carboxin  is  persistent  and  leaches  into 
groundwater.  There  are  no  established 
Maximum  Concentration  Levels  (MCLs) 
for  residues  of  carboxin  in  drinking 
water.  Health  Advisory  (HA)  Levels  for 
carboxin  in  drinking  water  for  adults  are 
4  and  0.7  mg/L  (longer  term  and  life 
time  HA  levels  respectively)  and  1  day, 
10  day,  and  longer  term  HA  levels  are 
all  1  mg/L  for  children. 

The  Agency  does  not  have  available 
data  to  perform  a  quantitative  drinking 
water  risk  assessment  for  carboxin  at 
this  time.  However,  previous  experience 
with  persistent  and  mobile  pesticides 
for  which  there  have  been  available  data 
to  perform  quantitative  risk  assessments 
have  demonstrated  that  drinking  water 
exposure  is  typically  a  small  percentage 
of  the  total  exposure  when  compared  to 
the  total  dietary  exposure.  This 
observation  holds  even  for  pesticides 
detected  in  wells  and  drinking  water  at 
levels  nearing  or  exceeding  established 
MCLs.  Based  on  this  experience  and 
OPP's  best  scientific  judgement,  and 
considering  the  low  percent  of  the  RfD 
occupied  by  dietary  exposure  estimates 
including  onion  seed  (1.0  percent  RfD 
for  U.S.  population),  EPA  does  not 
anticipate  that  combined  exposiue  from 
drinking  water  and  dietary  exposure 
would  result  in  a  TMRC  that  exceeds 
100  percent  of  the  Rfl}.  Therefore,  the 
EPA  concludes  that  potential  carboxin 
residues  in  drinking  water  are  not  likely 
to  pose  a  human  health  concern. 

Carboxin  is  not  registered  for 
residential  use.  Non-occupational    ~ 
exposure  to  the  general  population  is 
therefore  not  expected  and  not 
considered  in  aggregate  exposure 
estimates. 

At  this  time,  the  Agency  has  not  made 
a  determination  that  carboxin  and  other 
substances  that  may  have  a  common 
mode  of  toxicity  would  have  ciunulative 
effects.  Given  the  time  limited  nature  of 
this  request,  the  need  to  make 
emergency  exemption  decisions 
quickly,  and  the  significant  scientific 
uncertainty  at  this  time  about  how  to 
define  common  mode  of  toxicity,  the 
Agency  will  make  its  safety 
determination  for  this  tolerance  based 
on  those  factors  which  it  can  reasonably 
integrate  into  a  risk  assessment.  For 
purposes  of  this  tolerance  only,  the 
Agency  is  considering  only  the  potential 
ri^s  of  carboxin  in  its  aggregate 
exposure. 
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C.  Safety  Determinations  For  U.S. 
Population 

EPA  has  concluded  that  dietary 
exposure  to  carboxin  will  utilize  1.0 
percent  of  the  RID  for  the  U.S. 
population.  As  mentioned  before,  EPA 
does  not  expect  that  chronic  exposure 
from  drinking  water  would  result  in  an 
aggregate  exposure  which  would  exceed 
100  percent  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  carboxin  residues.  For  the 
population  subgroup  of  concern, 
females  13-t-  and  older  (accoimts  for 
both  maternal  and  fetal  exposxire),  the 
calculated  Margin  of  Exposure  (MOE) 
value  is  25,000.  MOE  vdues  over  100  do 
not  exceed  the  Agency's  level  of 
concern  for  acute  dietary  exposure.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  carboxin  residues. 

D.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  carboxin,  EPA 
considered  pre-  and  post-natal  toxicity 
studies  in  rat  and  rabbit  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  study  in  rats 
does  not  meet  current  guideline 
requirements  due  to  the  lack  of  maternal 
or  developmental  effects.  In  the 
maternal/ developmental  toxicity  study 
in  the  rat  the  NOEL  was  >40  mg/kg/day 
highest  dose  tested  and  the  NOEL  in 
rabbits  was  75  mg/kg/day  with  a  LEL  of 
375  mg/kg/day  based  on  abortions.  In 
addition,  the  acute  dietary  MOE  for 
pregnant  women  13+  years  old  is 
25,000.  This  large  MOE  supports  the 
conclusion  that  there  are  no 
developmental  (prenatal)  concerns  for 
both  females  13-f  years  and  the  pre-natal 
development  of  infants  from  aggregate 
residues  of  carboxin. 

In  the  2-generation  reproductive 
toxicity  study  in  the  rat.  the 
reproductive/developmental  toxicity 
NOEL  of  10  mg/kg/day  was  greater  than 
the  parental  (systemic)  toxicity  NOEL  of 
1  mg/kg/day  which  demonstrates  that 
pup  toxicity  occxurcd  in  the  presence  of 
maternal  toxicity.  This  finding  suggests 
that  post-natal  development  in  pups  is 
not  more  sensitive  and  that  infants  and 
children  may  not  be  more  sensitive  to 
carboxin  than  adult  animals.  This 
information,  together  with  the 
uncertainty  factor  of  100  utilized  to 
calculate  the  RfD  for  cart>oxin,  is 
considered  adequate  protection  for 
infants  and  children  with  respect  to 
prenatal  and  postnatal  development 


against  dietary  exposure  to  carboxin 
residues. 

EPA  has  concluded  that  the  percent  of 
the  RfD  that  will  be  utiUzed  by  chronic 
dietary  exposure  to  residues  of  carboxin 
ranges  from  0.7  percent  for  females  13-f 
to  2.4  percent  for  non-nursing  infants 
(<1  year  old).  The  calculated  acute  MOE 
for  the  population  subgroup  of  concern, 
females  13+  and  older,  value  is  25,000. 
Both  chronic  and  acute  dietary  exposiue 
risk  assessments  assume  100  percent 
crop  treated  and  use  tolerance  level 
residues  for  all  commodities  (TMRC 
estimates).  Refinement  of  the  dietary 
risk  assessment  by  using  percent  crop 
treated  and  anticipated  residue  (ARC) 
data  would  reduce  dietary  exposure. 
Therefore,  both  of  these  risk 
assessments  are  also  an  over-estimate  of 
dietary  risk.  Consideration  of  ARC  and 
percent  crop  treated  would  likely  result 
in  an  ARC  which  would  occupy  a 
percent  of  the  RfD  that  is  likely  to  be 
significantly  lower  than  the  currently 
calculated  TMRC  value.  Additionally, 
the  aaite  dietary  MOE  would  be  greater 
than  the  ciurent  MOE.  The  addition  of 
potential  exposure  fit>m  carboxin 
residues  in  drinking  water  is  not 
expected  to  result  in  an  exposure  which 
would  exceed  the  RfD.  EPA  therefore 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  fit>m  aggregate 
exposure  to  carboxin  residues. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  factor 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  concludes, 
based  on  reliable  data,  that  said 
additional  safety  factor  is  imnecessary. 
Should  an  additional  uncertainty  factor 
be  deemed  appropriate,  when 
considered  in  conjunction  with  a  refine 
exposure  estimate,  it  is  luilikely  that  the 
dietary  risk  will  exceed  100  percent  of 
the  RfD.  Therefore,  EPA  concludes  that 
this  tolerance  will  not  pose  an 
unacceptable  risk  to  infants  and 
children. 

V.  Other  Considerations 

The  metabolism  of  carboxin  in  plants 
and  animals  is  adequately  understood 
for  the  purposes  of  this  tolerance.  There 
are  no  Codex  maximiun  residue  levels 
established  for  residues  of  carboxin  on 
onion  seed.  Adequate  methods  for 
purposes  of  data  collection  and 
enforcement  of  tolerance  for  carboxin 
residues  are  available.  Methods  for 
enforcement  of  tolerances  in/on  various 
plant  and  animal  commodities  are  listed 
in  the  Pesticide  Analytical  Manual 
(PAM)  Vol.  n  as  Method  I  and  Method 

n. 


VI.  Conclusion 

Therefore,  a  tolerance  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  is  established  for  residues  of 
carboxin  on  onion  seed  at  0.2  ppm.  This 
tolerance  will  expire  and  be 
automatically  revoked  without  further 
action  by  EPA  on  January  17, 1998. 

Vn.  Obiections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  wiU  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  April  4, 1997,  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  groxmds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
siunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following:  - 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Information  submitted  in  connection 
with  an  objection  or  hearing  request 
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may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedvu^s  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300450]  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  pubUc  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resoiuces  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa^ov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 


as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record,  liie  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

DC.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  FFDCA  section  408(1)(6) 
permits  establishment  of  this  regulation 
without  a  notice  of  proposed 
rulemaking,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  604(a),  do  not 
apply. 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  II  of  Pub.  L  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 


of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Snb|ectt  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  lanuaiy  21, 1997. 

Daniel  M.  Baralo. 

Director,  Office  of  Pesticide  Prvgranu. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180-(AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.301,  by  designated  the 
existing  text  as  paragraph  (a)  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

f  180301  CartMxIn;  tolfnc—  lor  nMum. 

•    *    •     •     • 

(b)  A  time-limited  tolerance  is 
established  for  residues  of  the  combined 
residues  (free  and  bound)  of  the 
fungicide  carboxin  [5,6-dihydro-2- 
methyl-l,4-oxathiin-3-carboxanilide) 
and  its  sulfoxide  metabolite  (5,6- 
dihydro-3-carboxanilide-2-methyl-l  ,4- 
oxathiin-4-oxide),  each  expressed  as  the 
parent  compound  in  connection  with 
use  of  the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerance  is  specified  in  the 
following  table.  The  tolerance  expires 
and  is  automatically  revoked  on  the  date 
specified  in  the  table  without  further 
action  by  EPA. 


Parts  per  miMon 

ExpiratiocVRevocation  Date 

OnionSeed 

0.2 

January  17, 1996 

(FR  Doc  97-2500  Filed  1-31-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Docket  Na  FEMA-765q 

Suspension  of  Community  Eligibility 

AQENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
instuance  has  been  authorized  imder 
the  National  Flood  Insiuance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  Usted  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 


rule,  the  suspension  will  be  withdrawn 
by  pubhcation  in  the  Federal  Regiater. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street. 
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SW..  Room  417,  Washington,  DC  20472, 
(202)  646-3619. 

SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  hiture  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insiuance 
coverage  as  authorized  under  the 
National  Flood  bisurance  Program,  42 
U.S.C  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measiues  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
managonent  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insiuance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  ue  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
commimities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 


Stale/kxation 


Regioni 

Connecticut:  East  Granby,  town  of.  Hartford 
Cour«y. 

^ ■ —   u 

npgion  v 

Wisoonsin:   Shed   Lake,   dty  of,   Wasfibum 
County. 

Region  VI 
Aikansar  Searcy,  dty  of.  White  County ._ 


connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  sipedal 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a).  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column.  The  Executive 
Associate  Director  finds  that  notice  and 
pubhc  comment  under  5  U.S.C.  553(b) 
are  impracticable  and  unnecessary 
because  communities  listed  in  this  final 
rule  have  been  adequately  notified. 


longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insiirance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  drder  12612,  Federalinn 

This  rule  involves  no  policies  that 


Each  community  receives  a  6-month.      have  federalism  implications  under 


90-day.  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  efiiective  suspension  date.  Siace 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director  has 
determined  that  this  rule  is  exempt  frtim 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968.  as 
amended.  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  imless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  commimities  listed  no 


Executive  Order  12612,  Federalism, 
October  26. 1987.  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Refionn 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25. 1991.  56  FR 
55195. 3  CFR,  1991  Comp..  p.  309. 

List  of  Sab|ecte  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 
Accordingly.  44  CFR  part  64  is 
amended  as  follows: 

PART64-(AMENDEp] 

1.  The  authority  citation  for  Pari  64 
continues  to  read  as  follows: 

AaOority;  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978. 3  CFR, 
1978  Comp.,  p.  329;  E.0. 12J27, 44  FR  19367, 
3  CFR.  1979  Qxnp.,  p.  376. 

164.6   [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


Community 
No. 


090025 


550460 


050229 


Effective  date  of  eKgibiiity 


April  9,  1974,  Emerg:  Jan.  6.  1982.  Rea 
Feb.  5. 1997.  Susp. 


Nov.  8.  1974,  Emerg;  SepL  16.  1988.  Reg; 
Feb.  5. 1997,  Susp. 


May  6,  1975.  Emerg;  Feb.  4.  1981.  Reg; 
Feb.  5. 1997.  Susp. 


Current  effec- 
tive map  date 


Feb.  5, 1997 


Do 


Do 


Dale  certain 
Federal  assist- 
ance no  longer 
available  in 
special  flood 
hazard  areas 


Feb.  5. 1997. 


Do. 


Do. 
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Date  certain 

Federal  assirt- 

Stats/localion 

Community 
Kk>. 

Effective  date  of  eigiiiiity 

Current  effec- 
tive map  date 

ance  no  longer 

avaiaMein 
special  Hood 
hazvd  areas 

Region  IX 

California:   Tehama  County,   unincorporated 

OfHOM 

April  23,  1971,  Emerg;  June  1,  1982.  Reg; 

Do .» 

Oa 

areas. 

Feb.  5, 1997,  Susp. 

Region  1 

Maine:  Lyman,  town  of.  York  County 

230195 

July  23,  1975.  Emerg:  May  15.  1991,  Reg; 
Feb.  19, 1997,  Susp. 

May  15, 1991 

F^  18   1907 

■  vw^MVB  w^rm     ^v  V  *  ■  ^HBs  vf    ^i^r  »W"  •    ^r^f       w   ^r^  ■»    ^w^^^^n  **  V      ••••■•••••••••• 

r^w.    10,    i99i , 

Vermont: 

Londonderry,  town  of,  Windham  County  .. 

500132 

July  24,  1975.  Emerg;  April  1,  1992,  Reg; 
Feb.  19, 1997,  Susp. 

Jan.  3, 1997  ... 

Do. 

Rutland,  city  of,  Rutland  County  .„.. 

500101 

Aug.  30,  1973,  Emerg;  April  17,  1978,  Reg; 
Feb.  19, 1997.  Susp. 

April  17, 1978 

Do 

i^W* 

RegkNiN 

New  York:  Trenton,  town  of,  Oneida  County  ... 

April  21.  1975,  Emerg:  May  1.  1985,  Reg; 
Feb.  19, 1^7,  Susp. 

Jan.  3, 1997  ... 

Feb.  19, 1997. 

Region  III 

Pennsylvania: 

Ambler,  borough  of,  Montgomery  County 

420947 

Dec.  6,  1973,  Emerg;  Nov.  2,  1977,  Reg; 
Feb.  19,  1997.  Susp. 

Dec.  19. 1996 

Do. 

CoHegeviNe,    borough    of,    Montgomery 

421900 

Oct  29,  1974,  Emerg:  Feb.  15,  1980,  Reg; 

Do 

Do. 

Coufity. 

Feb.  19.  1997.  Susp. 

Schwenksvjiie,  borough  of,  Montgomery 

421906 

July  11,  1975,  Emerg;  SepL  30,  1981,  Reg; 

Do 

Do. 

County. 

Feb.  19, 1997,  Susp. 

Springfield,    township    of,    Montgomery 

425388 

March  26,  1971.  Emerg;  July  7,  1972,  .Reg: 

Do 

Do. 

County. 

Feb.  19,  1997,  Susp. 

Towamencin,  township  of,  Montgomery 

4???36 

June  21,  1974,  Emerg;  July  2,  1980,  Reg; 

Do 

Do. 

County. 

Feb.  19, 1997.  Susp. 

Upper  Frederick,  township  of,  Montgorrv 

421916 

Nov.  15,  1974,  Emerg;  Aug.  17,  1981,  Reg; 

Dec.  19. 1996 

Da 

ery  County. 

Feb.  19, 1997,  Susp. 

Upper  Merion,  .township  of,  Montgomery 

420957 

Dec.  17,  1973,  Emerg;  Nov.  16,  1977,  Reg; 

Do 

Da 

County. 

Feb.  19, 1997,  Susp. 

Yori(  Springs,  borough  of,  Adams  County 

421239 

May  30,  1974,  Emerg;  June  1,  1979,  Reg; 
Feb.  19, 1997,  Susp. 

Feb.  19, 1997 

Da 

West  Virginia:  Martinsburg,  city  of,  Beriteley 

540006 

Nov.  14,  1974.  Emerg;  Dec.  18,  1979.  Reg; 

Jan.  3, 1997  ... 

Do. 

County. 

Feb.  19. 1997.  Susp. 

- 

Region  V 

Ohto:  Oxford,  dty  of.  Butler  County ... 

390731 

June  20.  1975,  Emerg;  Feb.  16,  1979,  Reg; 
Feb.  19,  1997,  Susp. 

Jan.  3, 1997  ... 

Da 

^^B  w^v*     ^^•^■^^^^^^    ^^w»w     ^^v^    m^r^^wr^^w      ^^^^v^v  ■■  w       *••••••••••••■••• 

Region  VII 

Missouri: 

% 

«  Butler  County,  unincorporated  areas 

290044 

April  26,  1964,  Emerg;  April  3,  1985,  Feg; 
Feb.  19, 1997,  Susp. 

Feb.  19, 1997 

Do. 

Poplar  Bluff,  dty  of,  Butler  County 

?90047 

July  29,  1975,  Emerg;  Fab.  4.  1981.  Reg; 
Feb.  19, 1997,  Susp. 

Do 

Do. 

Region  X 

klaho:  Madteon  County,  unincorporated  areas 

160217 

Feb.  2,  1979,  Emerg;  June  3,  1991,  Reg; 
Feb.  19, 1997,  Suap. 

Jan.  3, 1997  ... 

Do. 

Code  for  reading  third  column:  Emeig.- 
Emeigency;  Reg. — Regular,  Rein. — 
Reinstatement;  Susp. — Suspension. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance.") 
Issued:  Januaiy  28, 1997. 
Ridurd  W.  KriiuB, 

Executive  Associate  Director  Mitigation 

Directorate. 

[FR  Doc.  97-2566  Filed  1-31-97;  8:45  am] 

MLLING  oooc  ans-OB-p 


FEDERAL  COMMUNICATIONS 

47  CFR  Parti 

FCC  97-2] 

Fofleiture  Proceedings 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Federal  Qvil  Monetary  Penalty  Inflation 
Act  of  1990,  as  amended  by  the  Debt 


Collection  Improvement  Act  of  1996, 
this  oi«ler  amends  the  Commission's 
rules  regarding  forfeiture  proceedings  to 
implement  inflation  adjustments  to 
monetary  forfeiting  penalties  that  may 
be  assessed  by  the  Commission. 

EFFECTIVE  DATE:  March  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Cooper,  Compliance  and 
Information  Bureau,  (202)  418-1160. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  January  3, 1997 
Released:  January  15, 1997 
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1.  The  Debt  Collection  Improvement 
Act  of  1996  (Public  Law  104-134.  Sec. 
31001, 110  Stat.  1321. 1321-358). 
enacted  on  April  26, 1996,  amended  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Public  Law 
101-410. 104  Stat.  890,  28  U.S.C.  2461 
note),  to  require  all  federal  departments 
and  agencies  to  adjust  civil  monetary 
penalties,'  or  forfeitures,  for  inflation  no 
later  than  180  days  after  the  date  of  the 
amendment  of  the  Debt  Collection 
Improvement  Act,  and  at  least  once 
every  four  years  thereafter.  This  Order 
implements  this  requirement  by 
increasing  the  statutory  maximum 
amounts  for  monetary  forfeiture 
penalties. 

2.  Specifically,  this  Order  amends 
section  1.80  of  the  Commission's  rules, 
47  CFR  §  1.80.  by  adding  a  new 
paragraph  (b)(5)  to  incorporate  the 
inflation  adjustments  prescribed  in  the 
Debt  Collection  Improvement  Act. 
Pursuant  to  the  statutory  change,  this 
first  adjustment  is  determined  by 
dividing  the  June  1995  Consumer  Price 
Index  (CPI)  by  the  CPI  for  June  of  the 
year  the  particular  forfeitiue  was  set  or 
last  adjusted.^  The  result  is  the  cost  of 
living  adjustment,  also  referred  to  as  the 
inflation  factor.  The  Debt  Collection 
Improvement  Act  provisions  then 
prescribe  that  the  inflation  factor  be 
multiplied  by  the  statutory  maximum 
amount  for  a  monetary  forfeiture 
penalty  and  the  product  be  rounded 
according  to  specifled  rounding  rules.^ 


■  The  Federal  Qvil  Penalties  Inflation  Adjuttment 
Act  of  1990  defines  a  civil  monetary  penalty  as  any 
such  penalty.  Tine  or  other  such  sanction  that,  inter 
alia,  has  a  maximum  amount  provided  for  by 
Federal  Law.  and  is  assessed  or  enforced  by  an 
agency  pursuant  to  federal  law  and  is  assessed  or 
enlprced  pursuant  to  an  administrative  proceeding 
(Pub.  L.  101-410,  104  Stat.  890,  28  U.S.C  2461 
note).  This  definition  includes  forfeitures  that  may 
be  asaassed  or  enforced  by  the  Commission. 

'The  CPI  index  can  be  found  through  the 
Department  of  Labor. 

Call  the  Bureau  of  Labor  Statistics,  bxdat  sewice: 

(404)  347-3702  (automated  menu  for  CPI  years  no 
earlier  than  1976) 

(404)  347-4416  (for  assUtance,  and  for  CPI  all 
yaars)  Or,  to  find  the  CPI  through  the  Internet: 

(1)  Go  to  the  Consumer  Price  Index  Home  Page 
at:  bttp7/stats.bls.gov/cpihome.htm 

(2)  Select  Most  Requested  Series. 

(3)  Select  Consumer  Price  Index— All  Uiban 
Consumen. 

(4)  Select  "US  ALL  ITEMS-1967-lOO- 
CUUROOOOAAO." 

(5)  Scroll  down  and  select  the  year  that  you  are 
looking  for. 

(6)  Scroll  down  and  select  "Retrieve  Data." 
'The  rounding  rules  are  as  follow*: 

(1)  Round  increase  to  the  nearost  multiple  of  SlO 
if  the  penalty  is  from  SO  to  $100. 

(2)  Round  Increase  to  the  nearest  multiple  of  SlOO 
if  the  penalty  is  from  SI  01  to  Si  ,000. 

(3)  Round  increase  to  the  nearest  multiple  of 
Sl,000  if  the  penalty  is  from  S\JO0i  to  $10,000. 


The  resulting  amount  is  then  added  to 
the  statutory  maximum  amount.  The 
Debt  Collection  Improvement  Act 
prescribes,  however,  that  the 
adjustments  due  to  inflation  apply  only 
to  the  violations  that  occur  after  the 
effective  date  of  the  Act  (October  23, 
1996).  and  that  the  inflation  adjustment 
cannot  exceed  10  percent  of  the 
statutory  maximum  amount. 

3.  The  new  section  1.80  (b)(5)  applies 
the  inflation  adjustment  to  the  statutory 
maximum  amounts  that  may  be  assessed 
by  the  Commission  under  the  forfeiture 
authority  provisions  in  the 
Communications  Act,  as  follows: 
sections  202(c),  203(e),  205(b),  214(d), 
219(b),  220(d),  223(b),  362(a),  362(b), 
386(a),  386(b),  503(b),  506,  and  634;  47 
U.S.C.  §§  202(c),  203(e),  205(b).  214(d). 
219(b).  220(d),  223(b),  362(a),  362(b), 
386(a),  386(b),  503(b).  506,  and  554,'«  In 
addition,  this  Order  adjusts  for  inflation 
the  monetary  forfeiture  penalties  set 
forth  in  section  1.80  (b)(1),  (b)(2),  and 
(b)(3)  of  the  Commission's  Rules,  which 
implement  the  monetary  forfeiture 
penalties  in  section  503(b)  of  the  Act. 

4.  Sections  202(c),  203(e),  205(b), 
214(d).  219(b).  220(d),  223(b).  362(a). 
362(b),  386(a),  386(b),  and  503(b)  of  the 
Act  were  set  or  last  adjusted  in  1989. 
Therefore,  the  June  1989  CPI  is  used  for 
determining  the  inflation  factor  for  these 
sections.  Section  506  forfeitures  were 
set  or  last  adjusted  in  1954.  Section  634 
forfeitures  were  set  in  1992.  Thus,  the 
June  CPI  index  for  1954  and  1992, 
respectively,  is  used  to  calculate  the 
inflation  factors  for  these  forfeitures. 

5.  We  are  taking  this  opportunity  to 
update  the  statutory  citations  included 
in  section  1.80(a)(4)  of  the  rules  by 
adding  a  reference  to  Section  634  of  the 
Communications  Act,  which  prescribes 
a  forfeitiue  penalty  for  violating  the 
equal  employment  opportunity 
requirements  applicable  to  cable 
systems  and  multichannel  video 
programming  distributors,  and  to 
include  section  references  to  citations  to 
the  Communications  Act  in  section 
1.80(a)(4)  of  the  rules. 

6.  The  addition  of  section  1.80(b)(5) 
and  amendments  to  sections  1.80(b)(1). 


(4)  Rsund  increase  to  the  nearest  multiple  of 
S5.000  if  the  penalty  U  from  $10,001  to  SIOOMK). 

(5)  Round  increase  to  the  nearest  multiple  of 
$10,000  if  the  penalty  is  from  $100,001  to  $200,000. 

(6)  Round  increase  to  the  nearest  multiple  of 
$23,000  if  the  penalty  is  over  $200,001. 

See  Federal  Civil  Penalties  Inflation  Adjustment 
Act  of  1990,  Public  Law  101-410, 104  Stat.  890,  28 
U.S.C.  2461  note.  Sec.  5. 

'The  inflation  adjustments  prescribed  by  the  Debt 
Collection  Improvement  Act  will  increase  a 
monetary  forfeiture  penalty  to  an  amount  greater 
than  the  statutory  maximum  monetary  forfeiture 
penalty  amount.  The  adjusted  forfeiture  amounts 
are  reprinted  below. 


(b)(2),  and  (b)(3)  of  our  rules  adopted 
herein  implement  the  statutory 
requirement  of  the  Debt  Collection 
Improvement  Act  and  the  amendments 
to  section  1.80(a)(4)  simply  update  the 
list  of  statutory  forfeiture  provisions. 
Therefore,  the  Commission  for  good 
cause  flnds  that  compliance  with  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  (APA)  is 
unnecessary.  See  5  U.S.C.  553(b)(B). 

7.  Accordiiigly.  pursuant  to  sections 
4(i)  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  303(r),  and  the  Debt  Collection 
Improvement  Act  of  1996,  Public  Law 
104-134,  Sec.  31001, 110  Stat.  1321, 
1321-358,  it  is  ordered  that  47  CFR 
1.80(a)(4),  1.80(b)(1),  1.80(b)(2),  and 
1.80(b)(3)  are  amended  and  that  47  CFR 
1.80(b)(5]  is  added  as  set  forth  below, 
effective  March  5, 1997. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procediue.  Claims,  Penalties. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Title  47  of  the  Code  of  Federal 
Regulations,  Part  1,  is  amended  as 
follows: 

PART  1~{AMENDED] 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  15  U.S.C  79  et  seq..  and  47 
U.S.C  151, 154(i),  154(i),  and  303(r). 

2.  Section  1.80  is  amended  by  revising 
the  introductory  text  of  paragraph  (a) 
and  paragraph  (a)(4),  the  concluding 
text  of  paragraph  (a),  and  paragraphs 
(b)(1),  (b)(2)  and  (b)(3),  and  by  adding 
new  paragraph  (b)(5)  to  read  as  follows: 

{ IJO    Forfeiture  prooedlnqs. 

(a)  Persons  against  whom  and 
violations  for  which  a  forfeiture  may  be 
assessed.  A  forfeiture  penalty  may  be 
assessed  against  any  person  found  to 
have: 
•        •        *        •        • 

(4)  Violated  any  provision  of  section 
1304, 1343,  or  1464  of  Title  18,  United 
States  Code. 

A  forfeiture  penalty  assessed  under  this 
section  is  in  addition  to  any  other 
penalty  provided  for  by  the 
Communications  Act,  except  that  the 
penalties  provided  for  in  paragraphs 
(b)(1),  (b)(2)  and  (b)(3)  of  this  section 
shall  not  apply  to  conduct  which  is 
subject  to  a  forfeiture  penalty  imder 
sections  202(c),  203(e),  205(b),  214(d). 
219(b),  220(d).  223(b),  362(a),  362(b). 


UMI 
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386(a),  386(b),  503(b),  506,  and  634  of 
the  Communications  Act.  The 
remaining  provisions  of  this  section  are 
applicable  to  such  conduct. 

(b)  Limits  on  the  amount  of  forfeiture 
assessed.  (1)  If  the  violator  is  a 
broadcast  station  licensee  or  permittee, 
a  cable  television  operator,  or  an 
applicant  for  any  broadcast  or  cable 
television  operator  license,  permit, 
certificate,  or  other  instrument  of 
authorization  issued  by  the 
Commission,  except  as  otherwise  noted 
in  this  paragraph,  the  forfeitiu«  penalty 
under  this  section  shall  not  exceed 
$27,500  for  each  violation  or  each  day 
of  a  continuing  violation,  except  that  the 
amount  assessed  for  any  continuing 
violation  shall  not  exceed  a  total  of 
$275,000  for  any  single  act  or  failure  to 
act  described  in  paragraph  (a)  of  this 
section.  There  is  no  Umit  on  forfeiture 
assessments  for  EEO  violations  by  cable 
operators  that  occur  after  notification  by 
the  Commission  of  a  potential  violation. 
See  section  634(f)(2)  of  the 
Communications  Act. 

(2)  If  the  violator  is  a  common  carrier 
subject  to  the  provisions  of  the 
Communications  Act  or  an  applicant  for 
any  common  carrier  Ucense,  permit, 
certificate,  or  other  instrument  of 
authorization  issued  by  the 
Commission,  the  amount  of  any 
forfeiture  penalty  determined  under  this 
section* shall  not  exceed  $110,000  for 


each  violation  or  each  day  of  a 
continuing  violation,  except  that  the 
amoimt  assessed  for  any  continuing 
violation  shall  not  exceed  a  total  of 
$1,100,000  for  any  single  act  or  failure 
to  act  described  in  paragraph  (a)  of  this 
section. 

(3)  In  any  case  not  covered  in 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  the  amoimt  of  any  forfeiture 
penalty  determined  under  this  section 
shall  not  exceed  $11,000  for  each 
violation  or  each  day  of  a  continuing 
violation,  except  that  the  amount 
assessed  for  any  continuing  violation 
shall  not  exceed  a  total  of  $82,500  for 
any  single  act  or  failure  to  act  described 
in  paragraph  (a)  of  this  section. 
*        *        *        »        » 

(5)  Inflation  adjustments  to  the 
maximum  forfeiture  amount,  (i) 
Piusuant  to  the  Debt  Collection 
Improvement  Act  of  1996,  Pubhc  Law 
104-134  (110  Stat.  1321-358),  which 
amends  the  Federal  Qvil  Monetary 
Penalty  Inflation  Adjustment  Act  of 
1990,  Public  Law  101-410  (104  Stat. 
890;  28  U.S.C.  2461  note),  the  statutory 
maximum  amount  of  a  forfeiture  penalty 
assessed  under  this  section  shall  be 
adjusted  for  inflation  at  least  once  every 
four  years  using  the  following  formula. 
First,  obtain  the  inflation  factor  by 
dividing  the  CPI  for  June  of  the 
preceding  year  by  the  CPI  for  June  of  the 


year  the  forfaitiire  was  last  set  or 
adjusted.  Then,  multiply  the  inflation 
factor  by  the  statutory  maximum 
amount.  Round  off  this  result  using  the 
rules  in  (wragraph  (b)(5)(ii)  of  this 
section.  Add  the  rounded  result  to  the 
statutory  maximum  forfeiture  penalty 
amoimt.  The  sum  is  the  statutory 
maximum  amount,  adjusted  for 
inflation, 
(ii)  The  rounding  rules  are  as  follows: 

(A)  Round  increase  to  the  nearest 
multiple  of  $10  if  the  penalty  is  from  $0 
to  $100; 

(B)  Round  increase  to  the  nearest 
multiple  of  $100  if  the  penalty  is  from 
$101  to  $1,000; 

(C)  Round  Increase  to  the  nearest 
multiple  of  $1,000  if  the  penalty  is  from 
$1,001  to  $10,000; 

P)  Round  increase  to  the  nearest 
multiple  of  $5,000  if  the  penalty  is  fit)m 
$10,001  to  $100,000; 

(E)  Round  increase  to  the  nearest 
multiple  of  $10,000  if  the  penalty  is 
from  $100,001  to  $200,000;  or 

(F)  Round  increase  to  the  nearest 
multiple  of  $25,000  if  the  penalty  is 
over  $200,001. 

(iii)  The  first  appUcation  of  the 
inflation  adjustments  required  by  PubUc 
Law  104-134  results  In  the  following 
adjustments  to  the  statutory  forfeitures 
currently  authorized  by  the  * 
Communications  Act: 


U.S.  Code  citation 


47  use  202(c) 
47  use  203(e) 


47  use  205(b) 

47  use  214(d) 

47  use  219(b) 

47  use  220(d)  

47  use  223(b) 

47  use  362(a) 

47  use  362(b) 

47  use  386(a) 

47  use  386(b) 

47  use  503(b)(2)(A) 


47  use  S03(b)(2)(B) 
47  use  S03<b)(2)(e) 


47  use  506(a)  ... 
47  use  S06(b)  .. 
47  use  554  . 


eurrent  statu- 

Maximum pen- 
alty after  Pub- 

tory maximum 

lic  Law  104- 

penalty 

134  adjust- 

merit 

36,000 

$6,600 

300 

330 

6,000 

6.600 

300 

330 

12,0W 

13.200 

1,200 

1200 

1,200 

1.200 

6.000 

6.600 

50.000 

55.000 

5,000 

5,500 

1,000 

1,100 

5,000 

5.500 

1,000 

1.100 

25.000 

27.500 

250.000 

275,000 

100.000 

110,000 

1.000,000 

1.100.000 

10.000 

11.000 

75.000 

82.500 

500 

550 

100 

110 

500 

500 
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N€lK  Pursuant  to  Public  Law  104-134.  the 
first  inflation  adjustment  cannot  exceed  10 
percent  of  the  statutory  maximum  amount. 

•        •        •        •        • 

[FR  Doc  97-2080  Filed  1-31-97;  8:45  am] 
MJJNQ  COM  tnt-Ol-P 


47  CFR  Parts  74, 78,  and  101 
[ET  Docket  No.  96-^;  FCC  97-1] 

Flexible  Standards  for  Directional 
Microwave  Antennas 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
performance  standards  for  directional 
microwave  antennas  of  the 
Commission's  Rules  in  order  to  permit 
the  use  of  new  antenna  technology. 
Specifically,  the  rule  amendments  will 
allow  licensees  to  show  compliance 
with  the  (Commission's  Rules  for 
antenna  standards  using  either 
mininiinTi  antenna  gain  or  maximum 
radiation  beamwidth.  This  action 
removes  an  implicit  prohibition  in  the 
(Commission's  Rules  against  new  types 
of  antennas  which  have  narrow 
beamwidths,  but  insufficient  gains.  This 
action  also  will  encourage  innovation  in 
antenna  technology  and  will  give 
licensees  more  options  in  the  types  of 
antennas  they  may  employ,  vdthout 
decreasing  spectrum  efficiency  or 
increasing  interference. 
EFfECnVE  DATE:  March  5. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Marcus,  418-2470  or  Tom 
Mooring,  418-2450,  Office  of 
Engineering  and  Technology. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  ET  Docket  96-35,  FCC  97- 
1,  adopted  January  2, 1997,  and  released 
January  17, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.,  and  also  may  be 
purchased  from  the  Commission's 
dupUcation  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street,  N.W.,  Suite  140, 
Washington.  D.C.  20037. 

Stunmary  of  the  Report  and  Order 

1.  By  this  action,  the  Commission 
amends  its  fixed  service  microwave 
rules  to  make  them  more  compatible 
with  certain  emerging  technologies  for 
directional  antennas.  Specifically,  we 
will  permit  alternative  showings  that 
antennas  comply  with  maximum 
beamwidth  requirements  rather  than 
requirements  for  minimum  antenna 
gains.  The  Commission  believes  that 


this  action  will  preserve  the  intent  of 
the  rules  to  maximize  spectrum 
efficiency  and  minimize  interference.  At 
the  same  time,  such  changes  will 
provide  (Commission  Ucensees  vrith 
additional  flexibility  to  use  directional 
antennas  employing  emerging 
technologies  for  which,  in  contrast  to 
conventional  antennas,  maximum 
antenna  beamwidth  is  not  correlated 
directly  with  minimum  antenna  gain. 
Finally,  the  Commission  believes  that 
these  amendments  promote  the  national 
policy  goals  set  forth  in  Section  257  of 
the  CCommunications  Act  by  enabling 
entrepreneurs  and  other  small 
businesses  to  market  new  and 
innovative  antenna  technology  to 
providers  of  telecommunications 
services  and  information  services. 

2.  On  February  29,  1996,  we  adopted 
a  Notice  of  Proposed  Rule  Making 
("NPRM")  in  this  prtx:eeding,  61  FR 
11798.  March  22, 1996.  In  the  NPRM, 
we  proposed  to  permit  licensees  to 
make  a  showing  that  the  antennas 
employed  under  Parts  74,  78,  and  101 
meet  minimiun  antenna  performance 
standards  through  the  use  of  maximum 
beamwidth  requirements  as  an 
alternative  to  minimum  antenna  gain 
requirements.  In  addition,  we  proposed 
to  treat  all  antennas  as  if  they  had  the 
mainlobe  shape  and  gain  of  a 
conventional  parabolic  dish  antenna. 

3.  The  parties  generally  support  the 
basic  proposal  in  the  NPRM,  that  is,  to 
allow  users  to  show  compliance  with 
the  minimum  antenna  performance 
standards  using  either  maximiun 
beamwidth  or  minimum  gain.  For 
example,  CComsearch  states  that 
spectrum  efficiency  depends  upon 
antenna  radiation  pattern  performance 
(beamwidth,  sidelobe  suppression,  and 
fit}nt-to-back  ratio),  not  upon  antenna 
gain,  and  that  thus,  there  is  no  need  for 
a  minimum  antenna  gain  requirement  as 
long  as  the  maximum  beamwidth  and 
minimum  radiation  suppression 
requirements  are  met.  Endgate 
CCorporation  ("Endgate")  agrees  that  the 
adoption  of  this  proposal  would  remove 
a  regulatory  impediment  to  the  use  of 
new  antenna  technology  and  further 
states  that  such  action  would  provide 
manufacturers  with  the  flexibility  to 
develop  antennas  with  specific 
performance  properties  that  are 
appropriate  for  the  application,  rather 
than  performance  limited  by  pre- 
existing regulations. 

4.  We  agree  with  CComsearch  that 
spectnun  efiiciency  is  dependent  upon 
antenna  radiation  pattern  performance, 
that  is,  the  beamwidth,  sidelobe 
suppression,  and  the  front-to-back  ratio, 
and  not  upon  antenna  gain  per  se.  Thus, 
we  find  that  a  showing  of  maximum 


beamwidth  as  an  alternative  to  a 
minimum  antenna  gain  showing  can  be 
permitted  with  no  impact  on  spectrum 
efficiency.  Moreover,  we  believe  that 
such  a  change  serves  the  public  interest 
because  it  allows  a  greater  choice  of 
technologies  for  licensees.  Accordingly, 
we  amend  Sections  74.536,  74.641, 
78.105,  and  101.115  of  the 
(Commission's  Rules  to  permit  licensees 
to  demonstrate  compliance  using  either 
minimum  gain  or  maximmn  beamwidth. 
The  table  below  simimarizes  these 
amendments: 


Minimum 
gain 

Maxi- 
mum 
beam- 
width 
(de- 
grees) 

Rule 
section 

Band  (GHz) 

34  dBi  ... 

36  dBi  ... 
38  dBi  ... 

3.5 

2.7 
2.2 

101.115(c) 

101.115(c) 
101.115(c) 

74.536(c) 
74.641(a) 

(1) 
78.105<a) 

(1) 
101.115(c) 

78.105(a) 
(1) 

10.55- 
10.68 

3.7-4.2 

5.925- 
6.425 

6.525- 
6.875 

10.55- 



10.68 
10.63- 

10.68 
10.7-11.7 

17.70- 

18.82 
17.7-19.7 

17.7-19.7 

17.7-19.7 

18.92- 

19.70 
212-23.6 

Above  31 .3 
38.6-40.0 

5.  In  the  NPRM,  we  observed  that 
even  with  the  sidelobe  suppression 
required  by  the  existing  rules,  new  types 
of  antennas,  such  as  planar  array 
antennas,  may  differ  somewhat  from 
conventional  dish  and  horn  antennas  in 
the  exact  shape  of  the  mainlobe.  We 
stated  that  we  do  not  believe  that  these 
differences  in  the  shape  of  the  mainlobe 
would  have  a  significant  impact  on 
spectrum  efficiency  and,  therefore,  we 
proposed  to  treat  all  antennas  as  if  they 
had  the  mainlobe  shape  and  total  gain 
of  a  conventional  parabolic  dish 
antenna. 

6.  We  agree  with  Alcatel  Network 
Systems,  Inc.  ("Alcatel"),  (Comsearch, 
and  National  Spectrum  Managers 
Association  ("NSMA")  that  the  present 
requirement  that  fixed  microwave 
applicants  under  Part  101  provide 
antenna  measurement  data  for 
coordination  should  be  retained  without 
modification  because  the  use  of  actual 
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patterns  will  maximize  spectrum 
efficiency.  Therefore,  we  are  not 
amending  the  rules  in  this  respect.  We 
also  agree  with  Andrew  Corporation 
("Andrew")  that  compUance  with  the 
maximum  beamwidth  requirements 
should  be  met  in  both  the  azimuth  and 
elevation  planes.  Accordingly,  we  are 
amending  the  antenna  standards  tables 
in  Parts  74,  78,  and  101  by  adding  a 
footnote,  which  states  that  if  a  licensee 
chooses  to  show  compliance  using 
maximiun  beamwidth  to  3  dB  points, 
the  beamwidth  limit  shall  apply  in  both 
the  azimuth  and  the  elevation  planes. 
However,  we  decline  to  change  the 
radiation  suppression  limitations 
because  these  issues  are  outside  the 
scope  of  this  proceeding. 

7.  The  Society  of  Broadcast  Engineers 
("SEE")  requests  that  the  Commission 
apply  the  proposed  flexible  minimntn 
antenna  standards  to  receiving  antennas 
as  well  as  transmitting  antennas.  SHE 
states  that  a  receiving  antenna  with  an 
imnecessarily  broad  radiation  pattern 
envelope  can  have  just  as  great  a 
preclusive  effect  on  spectrum  efficiency 
as  a  transmitting  antenna  with  an  overly 
broad  pattern. 

8.  We  observe  that  imder  the  aiual 
broadcasting  auxiUary  station  and  fixed 
microwave  service  rules,  the  new 
flexible  minimiiTn  antenna  standards 
apply  to  both  transmitting  and  receiving 
antennas. '  However,  imder  the 
television  broadcast  auxiliary  station 
and  cable  television  relay  service  rules, 
the  choice  of  receiving  antennas  is  left 
to  the  discretion  of  the  licensee.  Further, 
the  licensee  is  not  protected  from 
interference  that  results  from  the  use  of 
antennas  with  poorer  performance  than 
identified  in  the  pertinent  antenna 
standards  table.^ 

Final  Regulatory  Flexibility  Analysis 

9.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
("RFA"),  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  was 
incorporated  into  the  NPRM  in  this 
proceeding.  The  Commission  sought 
Mrritten  public  comments  on  the 
proposals  in  the  NPRM,  including  the 
IRFA.  The  Commission's  Final 
Regulatory  FlexibiUty  Analysis 
("FRFA")  in  this  Report  and  Order 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  ("CWAAA"),  Public  Uw 
104-121, 110  Stat.  847  (1996).3 

10.  Need  for  and  Objectives  of  the 
Rules.  The  rule  amencbnents  are  needed 


in  order  to  allow  licmsees  to  make  an 
alternative  showing  of  compliance  with 
the  Commission's  Rules  for  antenna 
standards.  The  objective  of  the  rule 
amendments  is  to  permit  the  use  of  new 
antenna  technologies. 

1 1 .  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  in 
Response  to  the  IRFA.  No  comments 
were  submitted  in  direct  response  to  the 
IRFA.  Nonetheless,  we  have  considered 
the  significant  economic  impact  of  the 
proposals  on  small  entities. 

12.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  Rule 
Will  Apply.  The  RFA  generally  defines 
the  term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  Based  on 
the  statutory  provision,  we  will  consider 
a  small  business  concern  one  which:  (1) 
is  inde{>endently  owned  and  operated; 
(2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any 
additional  criteria  estabUshed  by  the 
Small  Business  Administration 
("SBA").  The  RFA  SBREFA  provisions 
also  apply  to  nonprofit  organizations 
and  to  governmental  organizations. 

13.  lliese  rule  amendments  pertain  to 
licensees  providing  point-to-point 
microwave  services.  The  Commission 
has  not  developed  a  definition  of  small 
entities  applicable  to  these  services. 
Therefore,  we  will  utilize  the  SBA 
definition  applicable  to  radiotelephone 
companies.  TTiis  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1,500 
persons.*  Census  Bureau  data  indicates 
that  there  are  1,164  radiotelephone 
companies  with  fewer  than  1,500 
employees,  that  might  qualify  as  small 
entities  if  they  are  independently  owned 
are  operated.^  Since  the  Regulatory 
Flexibility  Act  amendments  were  not  in 
effect  imtil  the  record  in  this  proceeding 
was  closed,  the  Commission  was  unable 
to  request  information  regarding  the 
number  of  small  businesses  that  would 
be  affected  by  this  action.  It  is  unknown 
how  many  small  entities  may  be 
affected.  We  beheve  that  all  entities 
affected  by  the  rule  amendments  will 
benefit  from  this  action  which  allows 
licensees  more  flexibility  in  making  a 
showing  that  their  antennas  meet 
minimum  antenna  performance 
standards. 

14.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements.  No  new 


>  See  47  CFR  74.S36(b),  101.115(c)  (1995). 

'See  47CFR  74.641(«X3).  78.10S(8K3)  (1995). 

3  Subtitle  n  of  the  CWAAA  is  "The  Small 
BusineM  Regulatory  Enforcement  Fairaew  Act  of 
1996"  ("SBREFA"),  codified  at  5  U.S.C  601  et  teq. 


*13  CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4«12. 

'  U.S.  Dept  of  Commerce,  1992  Census  of 
Transportation.  Communications  and  Utilities: 
EsUblishment  and  Firm  Size  10123  (May  1995). 


requirements  are  involved.  Licensees 
will  be  afforded  the  option  of  complying 
with  a  standard  for  maximum  antenna 
beamwidth  as  an  alternative  to 
complying  with  the  existing 
requirement  for  minimum  antenna  gain. 
Thus,  the  types  of  professional  skills 
necessary  to  comply  with  the  rule 
amendments  already  exist  within  the 
effected  companies. 

15.  Significant  Alternatives  and  Steps 
Taken  by  Agency  to  Minimize 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  with  Stated  Objectives.  We 
have  considered  and  rejected  several 
significant  alternatives.  The  NPRM 
raised  the  question  of  whether  new 
types  of  antennas  should  be  presumed 
to  be  conventional  for  coordki&tion 
purposes.  All  the  commenting  parties 
opposed  such  a  change  and  stated  that 
the  present  requirement  that  licensees 
provide  antenna  measurement  data  for 
coordination  should  be  retained.  We 
agree  and  are  keeping  all  such  existing 
requirements  without  modification.  In 
comments  Endgate  Corporation 
proposes  that  the  Commission  adopt  a 
maximum  radiated  power  envelope  in 
place  of  the  existing  rules  which  specify 
both  the  maximum  transmitter  power 
and  the  relative  sidelobe  radiation 
suppression  values.  This  would  allow 
wide  antenna  beams  and  higher 
sidelobe  levels  for  licensees  that  use  less 
than  the  maximum  radiated  power.  Both 
Comsearch  and  NSMA  oppose  Endgate's 
proposal  in  reply  comments.  Comsearch 
points  out  that  since  most  terrestrial 
microwave  systems  are  licensed  below 
the  maximum  EIRP  limits,  this  proposal 
would  increase  the  amoimt  of  allowed 
radiated  power  at  angles  off  the  main 
beam  which  increases  interference 
potential  and  constrains  frequency  reuse 
for  terrestrial  systems.  NSMA  raised 
similar  concerns.  Thus  we  decline  to 
make  this  change  as  suggested  by 
Endgate  as  we  find  that  the  risk  of 
decreased  spectrum  efficiency 
outweighs  the  benefits  for  microwave 
Ucensees,  including  small  entities. 

16.  Andrew  interprets  the  existing 
and  proposed  rules  on  beamwidth  to 
limit  only  horizontal  beamwidth  and 
asks  that  the  rules  clearly  state  that  both 
horizontal  and  vertical  beamwidth  and 
radiation  suppression  be  limited.  We 
agree  that  for  antennas  to  show 
compliance  vtrith  requirements  by 
meeting  a  maximum  beamwidth  that 
beamwidth  must  apply  in  both  planes. 
However,  we  decline  to  apply  this 
requirement  to  antennas  that  show 
compliance  with  the  existing  minimum 
gain  requirement.  If  a  high  gain 
requirement  is  met  by  the  antenna, 
physical  princifMls  limit  the  amoimt  of 
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trade  off  between  vertical  and  horizontal 
beamwidth  that  is  possible.  Also,  we 
clearly  stated  in  the  NPRM  that  we  did 
not  intend  to  modify  requirements  for 
existing  antennas  which  met  our 
minimum  gain  requirement. 

17.  SBE  requests  that  the  Commission 
apply  the  proposed  flexible  minimum 
antenna  standards  to  receiving  antennas 
as  well  as  to  transmitting  antennas. 
Since  the  NPRM  addressed  explicitly 
the  alternative  minimum  gain 
requirement  only,  we  will  not  consider 
SBE's  request  in  this  proceeding.  SBE 
also  requests  that  the  Commission  issue 
an  updated  list  of  "frequency  congested 
areas"  in  which  Category  A  antennas 
would  be  required.  However,  SBE 
submitted  no  data  indicating  which 
areas  should  be  so  designated.  Since  we 
have  no  record  to  base  a  decision  on,  we 
decline  to  act  at  this  time. 

18.  Alcatel  proposes  that  antenna 
standards  for  the  10  GHz  band  be 
relaxed  to  allow  continued  use  of  2  foot 
antennas  after  1997  as  opptosed  to  the  4 
foot  antennas  required  by  present  rules. 
Alcatel  was  supported  in  reply 
comments  by  TLA.  Similarly,  INNOVA 
proposes  that  requirements  for  37—40 
GHz  antennas  be  relaxed.  These  two 
proposals  were  outside  the  scope  of  the 
original  notice  and  we  feel  that  there  is 
insufficient  record  to  adopt  them  at  this 
time. 

19.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 


Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C.  801 
(a)(1)(A). 

List  of  Subjects 

47  CFR  Part  74 

Radio,  Television. 

47  CFR  Part  78 

Cable  television.  Communications 
equipment.  Radio. 

47  CFR  Part  101 

Communications  common  carriers. 
Communications  equipment,  Radio. 

Federal  Conununications  Commission. 
WiUiun  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Parts  74.  78,  and  101  of  the  Code  of 
Federal  Regulations  are  amended  as 
follows: 

PART  74— EXPERIMENTAL  RADIO, 
AUXIUARY.  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  Part  74 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat.  1066,  as 
amended,  1082,  as  amended;  47  U.S.C  154, 
303,554. 

Antenna  Standards 


2.  In  Section  74.536,  paragraphs  (b) 
and  (c)  are  revised  to  read  as  follows: 

S  74.536    Directional  antenna  required. 

•        •        *        *        • 

(b)  An  aural  broadcast  STL  or 
intercity  relay  station  operating  in  the 
17.7-19.7  GHz  band  shall  employ  an 
antenna  that  meets  the  performance 
standards  for  Category  A,  except  that  in 
areas  not  subject  to  fi:«quency 
congestion,  antennas  meeting  standards 
for  Category  B  may  be  employed. 
However,  the  Commission  may  require 
the  replacement,  at  the  licensee's 
expense,  of  any  antenna  or  periscope 
antenna  system  of  a  permanent  fixed 
station  that  does  not  meet  performance 
Standard  A,  which  is  specified  in  the 
table  in  paragraph  (c)  of  this  section, 
upon  a  showing  that  said  antenna 
causes  or  is  likely  to  cause  interference 
to  (or  receive  interference  from)  any 
other  authorized  or  proposed  station; 
provided  that  an  antenna  meeting 
performance  Standard  A  is  unlikely  to 
involve  such  interference. 

(c)  Licensees  shall  comply  with  the 
antenna  standards  table  shown  in  this 
paragraph  in  the  following  maimer: 

(1)  With  either  the  maximum 
beamwidth  to  3  dB  points  requirement 
or  with  the  minimum  antenna  gain 
requirement;  and 

(2)  With  the  minimum  radiation 
suppression  to  angle  requirement. 


• 

Category 

Maximum 
beamwidth 
to3dB 
points' 
(included 
angle  in 
degrees) 

Minimum 
antenna 
gain  (dt)i) 

Minimum  radiation  suppression  to  angle  in  degrees  from  center- 
line  of  main  t>eam  in  decit)els 

Frequency  (GHz) 

r 

5"  to 
10- 

10»to 
15» 

15»to 
20" 

20"  to 
30» 

30*  to 
100" 

100»to 
140" 

140»to 
180" 

17.7  to  19.7 

31.0  to  31.3* 

A 
B 
fVa 

22 

22 

M.O 

38 
38 
38 

25 
20 

n/a 

29 
24 
n/a 

33 
28 
n/a 

36 
32 
n/a 

42 
35 

n/a 

55 
36 
n/a 

55 
36 

n/a 

'  If  a  licensee  chooses  to  show  compliance  using  maximum  twamwidlh  to  3  dB  points,  the  twamwidth  limit  shall  apply  in  txjth  the  azimuth  and 
the  elevation  piarws. 
2  Mobile,  except  aeronautical  mobile,  stations  need  not  comply  with  these  standards. 
>  The  mintmum  front-to-t>ack  ratio  shall  be  38  dSi. 

3.  In  Section  74.641,  paragraph  (a)(1)  is  revised  to  read  as  follows: 

{74.M1    AntMina  syslMns. 

(a)  *  •  • 

(1)  Fixed  TV  broadcast  auxiliary  stations  shall  use  directional  antennas  that  meet  the  performance  standards  indicated 
in  the  following  table.  Upon  adequate  shovdng  of  need  to  serve  a  larger  sector,  or  more  than  a  single  sector,  greater 
beamwidth  or  multiple  antennas  may  be  authorized.  Applicants  shall  request,  and  authorization  for  stations  in  this 
service  will  spedhr,  the  polarization  of  each  transmitted  signal.  Booster  station  antennas  having  narrower  beamwidths 
and  reduced  sidelobe  radiation  may  be  reouired  in  congested  areas,  or  to  resolve  interference  problems. 

(i)  Stations  must  employ  an  antenna  that  meets  the  performance  standards  for  Category  B.  In  areas  subject  to  frequency 
congestion,  where  proposed  facilities  would  be  precluded  by  continued  use  of  a  Category  B  antenna,  a  Category  A 
antenna  must  be  employed.  The  Commission  may  require  the  use  of  a  high  performance  antenna  where  interference 
problems  can  be  resolved  by  the  use  of  such  antennas. 

(ii)  Licensees  shall  comply  with  the  antenna  standards  table  shown  in  this  paragraph  in  the  following  manner: 

(A)  With  either  the  maximum  beamwith  to  3  dB  points  requirement  or  vdth  the  minimum  antenna  gain  requirement; 
and 


4A24 
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3m  center- 

to 

140»tO 
180" 

55 
36 

/a 

55 
36 

n/a 
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(B)  With  the  minimum  radiation  suppression  to  angle  requirement 

A^f^EN^lA  Standards 


Frequency  (MHz) 


1,990  to  2,1 10 

6,875  to  7,125 

12.700  to  13.250  .. 
17,700  to  19,700  .. 
31 .000  to  31 ,300  3 


Category 


A  .. 
B.. 
A.. 
B.. 
A.. 
B.. 
A  ... 
B... 
rVa 


mum 
t)eam- 

widlh 
to3dB 
points ' 

(in- 
cluded 


m 
grees) 


5.0 
8.0 
1.5 
2.0 
1.0 
2.0 
2.2 
2.2 
M.O 


Mini- 
mum 
an- 
tenna 
gain 

m 


n/a 
n/a 
rVa 
n/a 
n/a 
n/a 
38 
38 
38 


Minimum  radtation  suppression  to  angle  in  degrees  from  center- 
ine  of  main  t)eam  indectiseis 


5«to 
10" 


12 
5 
26 
21 
23 
20 
25 
20 
n/a 


10*  to 
IS- 


IS 
18 
29 
25 
28 
25 
29 
24 
n/a 


15"  to 
20- 


22 

20 
32 
29 
35 
28 
33 
28 
n/a 


20"  to 
30- 


25 
20 
34 
32 
39 
30 
36 
32 
rVa 


30»to 
100» 


29 
25 
38 
35 
41 
32 
42 
35 
n/a 


100*  to 
140* 


33 
28 

41 
39 
42 
37 
55 
36 
rVa 


140*  to 
180* 


39 
36 
49 
45 
50 
47 
55 
36 
n/a 


■  If  a  licensee  chooses  to  show  compliance  using  maximum  beamwith  to  3  dB  points,  the  t)eamwndth  limit  shall  apply  in  txjth  the  azimuth  snd 
the  elevation  planes. 

2  MoMe,  except  aeronauticaJ  mobile,  stations  need  not  comply  with  these  standards. 

3  The  minimum  frgn(4o4)ack  ralio  shal  tw  38  dBi. . 

•  •  •  •  • 

PART  78-CABLE  TELEVISION  RELAY  SERVICE 

1.  The  authority  citation  for  Part  78  continues  to  read  as  follows: 

Audioritjr:  Sees.  2.  3,  4,  301,  303,  307,  308,  309,  48  Stat.,  as  amended,  1064,  1065,  1066,  1081,  1082,  1083.  1084,  1085:  47 
U.S.C  152. 153. 154,  301,  303,  307,  308,  309. 

2.  In  Section  78.105,  paragraph  (a)(1)  is  revised  to  read  as  follows: 

178.106   AntMtna  eyatanM. 

(a)  •  •  • 

(1)  Fixed  CARS  stations  shall  use  directional  antennas  that  meet  the  performance  standards  indicated  in  the  following 
table. 

(i)  Stations  must  employ  an  antenna  that  meets  the  performance  standards  for  Category  B.  In  areas  subject  to  frequency 
congestion,  where  proposed  facilities  would  be  precluded  by  continued  use  of  a  Category  B  antenna,  a  Category  A 
antenna  must  be  employed.  The  Commission  may  require  the  use  of  a  high  performance  antenna  where  interference 
problems  can  be  resolved  by  the  use  of  such  antennas. 

(ii)  Upon  adequate  showing  of  need  to  serve  a  larger  sector,  or  more  than  a  single  sector,  greater  beamwidth  or 
multiple  antennas  may  be  authorized.  Applicants  shall  request  and  authorization  for  stations  in  this  service  will  specify 
the  polarization  of  each  transmitted  signal. 

(iii)  Licensees  shcdl  comply  with  the  antenna  standards  table  shown  in  this  paragraph  in  the  following  manner 


(A)  With  either  the  maximum 
beamwidth  to  3  dB  points  requirement 


or  with  the  Tninimnm  antenna  gain 
requirement;  and 

Antenna  Standards 


(B)  With  the  minimum  radiation 
suppression  to  angle  requirement. 


Category 

Maximum 

ll   ,1  ■!■■■  1  JlBlll 

to3dB 
points^  (n- 

ckided 
angle  in  de- 
grees) 

Minimum 
antenna 
gain(dbi) 

Minimum  radiation  suppression  to  angle  in  degrees  from  cenler- 
Kne  of  main  t)eam  In  6eob6ts 

Frequency  (MHz) 

5*  to 
10« 

10»to 
15" 

15»to 
20* 

20«to 
30* 

30»to 
100* 

I00*to 
140* 

140*  to 
180* 

12.700  to  13,250 

17,700  to  19.700 

31 .000  to  31 .3002 

A 

B 
A 
B 
n/a 

1.0 
2.0 
2.2 
22 
».4.0 

n/a 
n/a 
38 
38 
38 

23 
20 
25 

20 
n/a 

28 
25 
29 
24 
n/a 

35 
28 
33 
28 

n/a 

39 
30 
36 
32 

n/a 

41 
32 
42 
35 
n/a 

42 
37 
56 

36 
n/a 

50 
47 
55 
36 

n^a 

'  manner: 
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ArfTENNA  Standards— Continued 


Category 

Maximum 
beamwidtth 

to3dB 
points^  (in- 
cluded 
angle  in  de- 
grees) 

Minimum 
antenna 
gain(dbi) 

Minimum  radiation  suppression  to  angle  in  degrees  from  center- 
line  of  main  beam  in  decibels 

Frequency  (MHz) 

5»to 
10* 

10»to 
15» 

15"  to 
20" 

20«to 
30» 

30«to 
100« 

100"  to 
140« 

140"  to 
180" 

38.600  to  40.000 

A 
B 

2.2 
2.2 

38 
38 

25 
20 

29 
24 

33 
28 

36 
32 

42 
35 

55 
36 

55 
36 

'  If  a  licensee  chooses  to  show  compliance  using  maximum  beamwidth  to  3  dB  points,  the  beamwidth  limit  shall  apply  in  both  the  azimuth  and 
the  elevation  planes. 

2  Mobile,  except  aeronautical,  mobile,  stations  need  not  comply  with  these  standards. 

3  The  minimum  front-to-back  ratio  shall  be  38  dSi.  - 


PART  101— FIXED  MICROWAVE 
SERVICES 

1.  The  authority  citation  for  Part  101 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 

2.  In  Section  101.115,  paragraph  (c)  is 
revised  to  read  as  follows: 

S 1 01 .11 5    DiractkMial  antennas. 


(c)  Fixed  stations  (other  than 
temporary  fixed  stations  and  DEMS 
nodal  stations)  operating  at  932.5  MHz 
or  higher  must  employ  transmitting  and 
receiving  antennas  (excluding  second 
receiving  anteimas  for  operations  such 
as  space  diversity)  meeting  the 
appropriate  performance  Standard  A 
indicated  below,  except  that  in  areas  not 
subject  to  frequency  congestion, 
antennas  meeting  performance  Standard 
B  may  be  used,  subject  to  the 

AhfTENNA  Standards 


requirements  set  forth  in  paragraph  (d) 
of  this  section.  Licensees  shall  comply 
with  the  antenna  standards  table  shown 
in  this  paragraph  in  the  following 
manner: 

(1)  With  either  the  maximum 
beamwidth  to  3  dB  points  requirement 
or  with  the  minimum  antenna  gain 
requirement;  and  ^ 

(2)  With  the  minimum  radiation 
suppression  to  angle  requirement. 


Frequency  (MHz) 


932.5  to  935 „ 

941.5  to  944 

952  to  960^.3 

1.850  to  2.500* 

3,700  to  4,200 

5,925  to  6,4255 

5,925  to  6,425" 

6.525  to  6.875  5 

6,525  to  6.875 « 

10,550  to  10,680*'  ; 

10,550  to  1 0,680  • _.... 

10,565  to  10.615 _. 

10,630  to  10.6808  

10,700  to  11,7005 

12,200  to  ia,250» 

17.700  to  18.820 

18,920  to  19.700 '0 

21 .200  to  23.600"  

31 ,000  to  31 .300'^"  


Category 


A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

rVa 

iVa 

A 

B 

A 

B 

A 

B 

A 

B 

A 

B 

rVa 


Maximum 
beamwidth 

to3dB 
points^  (in- 
cluded 
angle  in  de- 
grees) 


14.0 
20.0 
14.0 
20.0 
14.0 
20.0 
5.0 

ao 

2.7 
2.7 
2.2 
2.2 
2.2 
2.2 
2.2 
2.2 

^J& 

2.0 
2.2 
Z2 
3.4 
3.4 
360 
3J& 
22 
2.2 
1.0 
2.0 
2.2 
2.2 
22 
22 
22 
22 


Minimum 
antenna 
gain(dbi) 


n/a 
nta 
nta 
rWte 
n^a 
rWb 
rVa 
r^ 
36 
36 
38 
38 
38 
38 
38 
38 
nte 
nte 
38 
38 
34 
34 
rWk 
34 
38 
38 
nta 

38 

38 
38 

38 
38 
38 


Minimum  radiation  suppression  to  an^  in  degrees  from  center- 
Krw  oif  main  beam  in  deobels 


5"" 
tolO" 


n/a 
n/a 
r^a 
rWta 

n/a 
12 
5 
23 
20 
25 
21 
25 
20 
25 
21 
26 
21 
25 
20 
20 
20 

20 
25 
20 
23 

20 
25 
20 
25 
20 
25 
20 
r^ 


10'to 
15» 


6 
n/a 

6 
n/a 

6 
n/a 
18 
18 
29 
24 
29 
25 
29 
24 
29 
25 
29 
25 
29 
24 
24 
24 

24 
29 
24 
28 
25 
29 
24 
29 
24 
29 
24 
n^ 


15«to 
20» 


11 
6 
11 
6 
11 
6 
22 
20 
33 
28 
33 
29 
33 
28 
33 
29 
32 
29 
33 
28 
28 
28 
n/a 
28 
33 
28 
35 
28 
33 
28 
33 
28 
33 
28 


20Mo 
30» 


14 
10 
14 
10 
14 
10 
25 
20 
36 
32 
36 
32 
36 
32 
36 
32 
34 
32 
36 
32 
32 
32 
rVa 
32 
36 
32 
39 
30 
36 
32 
36 
32 
36 
32 
rVa 


-30"  to 
100" 


17 
13 
17 
13 
17 
13 
29 
25 
42 
32 
42 
35 
42 
35 
42 
35 
38 
35 
42 
35 
35 
35 
rVa 
35 
42 
35 
41 
32 
42 
36 
42 
36 
42 
35 
iVa 


100»to 
140° 


20 
15 
20 
15 
20 
15 
33 
28 
55 
32 
55 
39 
55 
36 
55 
39 
41 
39 
55 
35 
56 
35 
n/a 
36 
55 
36 
42 
37 
55 
36 
55 
36 
55 
36 
iWiB 


140"  to 
180* 


24 
20 
24 
20 
24 
20 
39 
36 
55 
32 
55 
45 
55 
36 
55 
45 
49 
45 
55 
39 
55 
39 
n/a 
36 
55 
36 
50 
47 
55 
36 
55 
36 
55 
36 
n/a 
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Antenna  Standards— Continued 

- 

Category 

Maximum 
beamwidth 

to3dB 
points^  (in- 

ciuded 
angle  in  de- 
grees) 

Minimum 
antenna 
gain  (dbi) 

Minimum  radiation  suppression  to  angle  in  degrees  from  center- 
line  of  main  beam  in  decibels 

Frequency  (MHz) 

5» 
tolC 

10»to 

15« 

15»to 
20« 

20"  to 
30" 

30*  to 
100" 

100*  to 
140" 

140*  to 
180* 

Above  31,300 

A 
B 

22 
22 

38 
38 

25 
20 

29 
24 

33 
28 

36 
32 

42 
35 

55 
36 

55 
36 

^  If  a  licensee  chooses  to  show  compliance  using  maximum  beamwidth  to  3  dB  points,  the  beamwidth  limit  shall  apply  in  both  the  azimuth  and 
the  elevation  planes. 

2  Except  for  Multiple  Address  System  frequencies  listed  in  §§  101.147(b)(1)  through  (b)(4),  where  omnidirectional  antennas  may  be  used. 

3  Antennas  used  at  outlying  stations  as  part  of  a  central  protection  alarm  system  need  conform  to  only  the  following  2  standards: 
(•)  The  minimum  orvbeam  forward  gain  must  be  at  least  1 0  dBi,  and 

(ii)  The  minimum  front-to-tiack  ratio  must  be  at  least  20  dB. 

^Omnidirectional  antennas  may  be  authorized  in  the  band  2150-2160  MHz. 

^  These  antenna  standards  apply  to  all  point-to-point  stations  authorized  after  June  1,  1997.  Existing  licensees  and  pending  applicants  on  ttiat 
date  are  grandfattiered  and  need  not  comply  with  these  standards. 

B  These  antenna  standards  apply  to  all  point-to-point  stations  auttKmzed  on  or  twfore  June  1,  1997. 

'Except  for  antennas  between  140*'  and  180°  authorized  or  pending  on  January  1,  1989,  in  the  band  10,550  to  10,565  MHz  lor  which  mini- 
mum racSation  suppression  to  angle  (in  degrees)  from  centertine  of  main  t)eam  is  36  decibels. 

°  These  antenna  standards  apply  only  to  DEMS  User  Stations  licensed,  in  operation,  or  applied  for  prior  to  July  15, 1993. 

9  Except  for  temporary-fixed  operations  in  the  band  13200-13250  MHz  with  output  powers  less  ttian  250  mW  and  as  provided  in  §101.1 47(q). 

^°DEMS  User  Station  antennas  in  this  band  must  meet  performance  Standard  B  and  have  a  minimum  antenna  gain  of  34  dBi.  The  maximum 
beamwidth  requirement  does  not  apply  to  DEMS  User  Stations.  DEMS  Nodal  Stations  need  not  comply  with  these  standards. 

^^  Except  as  provided  in  §  I01.l47(t). 

Note  to  footnote  11:  Stations  must  ernploy  an  antenna  that  meets  ttie  performance  standards  for  Category  A,  except  ttiat  in  areas  not  subject 
to  frequency  congestion,  suitennas  meeting  standards  for  Category  B  may  be  employed.  Note,  however,  that  the  Commission  may  require  the 
use  of  high  performance  antennas  wtiere  interfererx:e  problems  can  k>e  resolved  by  tt)e  use  of  such  antennas. 

^2  The  minimum  front-to-t)ack  ratio  shall  be  38  dBi. 

^3  Mobile,  except  aeronautical  mobile,  stations  need  not  comply  with  ttiese  standards. 


***** 

[FR  Doc.  97-2083  Filed  1-31-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN 1018-AC83  ^^ 

Endangered  and  Threatened  Wiidlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  San  Diego 
Fairy  Shrimp 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  San  Diego  fairy 
shrimp  (Branchinecta  sandiegonensis). 
This  animal  is  restricted  to  vernal  pools 
in  southwestern  coastal  California  and 
extreme  northwestern  Baja  (^lifomia, 
Mexico.  Less  than  81  hectares  (ha)  (200 
acres  (ac))  of  habitat  likely  remains.  This 
species  is  imperiled  by  a  variety  of 
factors  including:  habitat  destruction 
and  fragmentation  from  urban 
development  and  agricultural 
conversion,  alterations  of  vernal  pool 
hydrology,  off-road  vehicle  (ORV) 


activity,  and  livestock  overgrazing.  This 
rule  implements  Federal  protection  and 
recovery  provisions  aHbrded  by  the  Act. 
EFFECTIVE  DATE:  February  3, 1997. 
ADDRESSES:  The  complete  file  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  Carlsbad 
'Field  Office,  U.S.  Fish  and  Wildlife 
Service,  2730  Loker  Avenue  West, 
Carisbad,  California  92008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Nagano  or  Susan  Wynn  at  the 
above  address  (telephone  619/431- 
9440). 

SUPPt£MENTARY  INFORMATION: 

Background 

The  San  Diego  fairy  shrimp  is  a 
member  of  the  aquatic  crustacean  order 
Anostraca.  The  species  was  first 
collected  in  Poway  and  Ramona,  San 
Diego  County,  in  1962  by  J.  E.  Lynch 
(Fugate  1993).  Michael  Fugate  (1993) 
described  Branchinecta  sandiegonensis 
based  on  collections  that  he  and  Marie 
Simovich  made  at  Del  Mar  Mesa  in  San 
Diego  County.  The  species  is  restricted 
to  vernal  pools  in  coastal  southern 
Cialifomia  south  to  extreme 
northwestern  Baja  California,  Mexico. 
No  individuals  have  been  found  in 
riverine  waters,  marine  waters,  or  other 
permanent  bodies  of  water.  All  known 
localities  are  below  700  meters  (m) 
(2,300  feet  (ft))  and  within  65  kilometers 
(km)  (40  miles  (mi))  of  the  Pacific 


Ocean,  from  Santa  Barbara  County  south 
to  northwestern  Baja  California.  The 
majority  of  the  vernal  pools  in  this 
region,  including  many  which  likely 
served  as  habitat  for  the  species,  v^ere 
destroyed  prior  to  1990.  Between  1979 
and  1986,  approxiaetely  68  percent  of 
the  privately  owned  vernal  pools  under 
the  City  ofSan  Diego's  jurisdiction  were 
destroyed  (Wier  and  Bauder  1991). 

Adult  male  San  Diego  fairy  shrimp 
range  in  length  from  9  to  16  mm  (0.4  to 
0.6  inches  (in.))  and  the  females  are  8  to 
14  mm  (0.4  to  0.5  in.)  long.  Mature 
individuals  have  a  delicate  elongate 
body,  large  stalked  compound  eyes,  no 
carapace  (shell  covering  the  back),  and 
11  pairs  of  swimming  legs.  They  swim 
or  glide  gracefully  upside  down  by 
means  of  complex  beating  movements  of 
the  legs  that  pass  in  a  wave-like  front- 
to-back  direction.  Nearly  all  species  of 
fairy  shrimp  feed  on  algae,  bacteria, 
protozoa,  rotifers,  and  bits  of  organic 
matter  (Eng  et  a/jj990,  Pennak  1989). 
The  second  pair  of  antennae  in  adult 
female  San  Diego  fairy  shrimp  are 
cylindrical  and  elongate,  but  in  the 
males  they  are  greatly  enlarged  and 
specialized  for  clasping  the  females 
during  copulation.  The  females  carry 
their  eggs  in  an  oval  or  elongate  ventral 
brood  sac. 

Five  other  sjiecies  of  branchinectid 
fairy  shrimp  occur  in  southern 
California  (Simovich  and  Fugate  1992). 
The  only  other  branchinectids  in 
southern  California  that  are  similar  in 
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appearance  to  the  San  Diego  {airy 
shrimp  are  Lindahl's  fairy  shrimp 
[Branchinecta  lindalhi]  and  the 
threatened  vernal  pool  fairy  shrimp  (B. 
TyncAi),  which  occurs  in  southwestern 
Riverside  Coimty.  Male  San  Diego  fairy 
shrimp  can  be  distinguished  from  males 
of  other  Branchinecta  species  by  the 
shape  of  the  second  antenna.  Female 
San  Diego  fairy  shrimp  are 
distinguishable  from  other  members  of 
the  genus  by  the  shape  and  length  of  the 
brood  sac  and  by  the  presence  of  paired 
dorsolateral  spines  on  five  of  the 
abdominal  segments  (Fugate  1993). 

The  San  Diego  fairy  shrimp  is  a 
habitat  spedaUst  found  in  small, 
shallow  vernal  pools,  which  range  in 
depth  from  5  to  30  centimeters  (cm)  (2 
to  12  in.)  and  in  water  temperatxue  from 
10  to  20  degrees  Celsius  (C)  (50  to  68 
degrees  Fahrenheit  (F))  (Fugate  and 
Simovich  1992,  Hathaway  and 
Simovich  undated).  Water  chemistry  is 
one  of  the  most  important  factors  in 
determining  the  distribution  of  fairy 
shrimp  (Belk  1977,  Branchiopod 
Research  Group  1996).  The  San  Diego 
fairy  shrimp  appears  to  be  sensitive  to 
high  water  temperatures  (Branchiopod 
Research  Group  1996).  Hathaway  and 
Simovich  (undated)  presented  data 
indicating  that  pools  located  in  the 
inland  mountain  and  desert  regions  may 
be  too  cool  (below  5  degrees  C  (41 
degrees  F))  or  too  wann  (above  30 
degrees  C  (86  degrees  F))  for  this 

Adult  San  Diego  fairy  shrimp  are 
usually  observed  from  January  to  March; 
however,  in  years  with  early  or  late 
rainfall,  the  hatching  period  may  be 
extended.  The  species  hatches  and 
matiu«s  within  7  days  to  2  weeks 
depending  on  water  temperature 
(Hathaway  and  Simovich  undated, 
Simovich  and  Hathaway  undated).  The 
San  Diego  fairy  shrimp  disappear  after 
about  a  month,  but  animals  will 
continue  to  hatch  if  subsequent  rains 
result  in  additional  water  or  refilling  of 
the  vernal  pools  (Branchiopod  Research 
Group  1996).  The  eggs  are  either 
dropped  to  the  pool  bottom  or  remain  in 
the  brood  sac  until  the  female  dies  and 
sinks.  The  "resting"  or  "summer"  eggs 
are  capable  of  withstanding  heat.  cold, 
and  prolonged  drying.  When  the  pools 
refill  in  the  same  or  subsequent  rainy 
seasons,  some  but  not  all  of  the  eggs 
may  hatch.  Fairy  shrimp  egg  banks  in 
the  soil  may  be  comprised  of  the  eggs 
from  several  years  of  breeding  (Donald 
1983). 

The  genetic  characteristics  of  the  San 
Diego  fairy  shrimp,  as  well  as  ecological 
conditions  such  as  watershed 
contiguity,  indicate  that  populations  of 
these  animals  are  defined  by  pool 


complexes  rather  than  by  individual 
vernal  pools  (Fugate  1992).  Individual 
vernal  pools  occupied  by  the  San  Diego 
fairy  shrimp  are  most  appropriately 
referred  to  as  subpopulations. 

Vernal  pools  have  a  discontinuous 
occuirrence  in  several  regions  of 
Cahfomia  (Keeler-Wolf  et  al.  1995). 
Vernal  pools  form  in  regions  with 
Mediterranean  climates  where  shallow 
depressions  fill  with  water  during  fall 
and  winter  rains  and  then  evaporate  in 
the  spring  (Collie  and  Lathrop  1976; 
Holland  1976, 1988;  Holland  and  Jain 
1977, 1988;  Simovich  and  Hathaway 
undated;  Thome  1984;  Zedler  1987). 
Overbank  flooding  from  intermittent 
streams  may  augment  the  amount  of 
water  in  some  vernal  pools  (Hanes  et  al. 
1990).  Downward  percolation  is 
prevented  by  the  presence  of  an 
impervious  subsurface  layer,  such  as  a 
claypan,  hardpan,  or  volcanic  stratum 
(Holland  1976, 1988).  Due  to  local 
topography  and  geology,  the  pools  are 
usually  clustered  into  pool  complexes 
(Bauder  1986,  Holland  and  Jain  1988). 
Pools  within  a  complex  are  typically 
separated  by  distances  on  the  order  of 
meters  and  may  form  dense, 
interconnected  mosaics  of  small  pools 
or  a  more  sparse  scattering  of  larger 
pools. 

Temporary  inimdation  makes  vernal 
pools  too  wet  diuing  the  wet  period  of 
the  year  for  adjacent  upland  plant 
species  adapted  to  drier  soil  conditions, 
while  rapid  drying  during  late  spring 
makes  pool  basins  imsuitable  for  typical 
marsh  or  aquatic  species  that  require  a    ' 
more  permanent  source  of  water. 
However,  a  number  of  indigenous  plant 
and  aquatic  invertebrate  species  have 
evolved  to  occupy  the  extreme 
environmental  conditions  found  in 
vernal  pool  habitats  (Alexander  1976, 
Barclay  and  Knight  1984,  Baskin  1994, 
Zedler  1987).  Fairy  shrimp  play  an 
important  role  in  the  commimity 
ecology  of  mfiny  ephemeral  water 
bodies.  They  are  fed  upon  by  waterfowl 
(Krapu  1974.  Swanson  et  al.  1974)  and 
other  vertebrates,  such  as  western 
spadefoot  toad  [Scaphiopus  hanunondi) 
tadpoles  (Branchiopod  Research  Group 
1996). 

Urban  and  water  development,  flood 
control,  highway  and  utility  projects,  as 
well  as  conversion  of  wildlands  to 
agricultural  use,  have  eliminated  vernal 
pools  in  southern  California  (Jones  and 
Stokes  Associates  1987).  Changes  in 
hydrological  pattern,  overgrazing,  and 
ORV  use  also  imperil  this  aquatic 
habitat  and  the  San  Diego  fairy  shrimp. 
Human  activities  that  impact  the 
watershed  of  vernal  pools  indirectly 
affect  this  animal.  The  flora  and  fauina 
in  vernal  pools  or  swales  can  change  if 


the  hydrological  regime  is  altered 
(Bauder  1986. 1987).  Human-caused 
activities  that  reduce  the  extent  of  the 
watershed  or  that  alter  runoff  patterns 
(i.e.,  amoimts  and  seasonal  distribution) 
may  eliminate  the  animals,  reduce  their 
population  sizes  or  reproductive 
success,  or  shift  the  location  of  sites 
inhabited  by  the  animals.  The  vernal 
pool  habitat  type  has  been  ranked  in  the 
Cahfomia  E)epartment  of  Fish  and 
Game's  Natural  Diversity  Data  Base  in 
priority  class  Gl-Sl,  which  denotes 
communities  in  the  State  of  California 
that  occiu  over  less  than  800  ha  (2,000 
acjiglobally. 

The  largest  number  of  vernal  pools  in 
Cahfomia,  including  those  inhabited  by 
the  San  Diego  fairy  shrimp,  are  located 
in  San  Diego  Coimty.  However,  the 
cumulative  loss  of  vernal  pool  habitat  in 
San  Diego  County  is  estimated  at  90  to 
97  percent  (Bauder  1986,  Oberbauer  and 
Vanderweir  1991,  Keeler-Wolf  et  al. 
1995).  Based  on  a  composite  of  available 
information,  the  Service  estimates  that 
less  than  81  ha  (200  ac)  of  occupied 
vernal  pool  habitat  likely  remains.  Weir 
and  Bauder  (1991)  estimate  that  70 
percent  of  remaining  vernal  pool  habitat 
occius  on  miUtary  lands.  Keeler-Wolf  et 
al.  (1995)  concluded  that  the  greatest 
recent  losses  of  vernal  pool  habitat  in 
San  Diego  County  have  occurred  in  Mira 
Mesa,  Penasquitos,  and  Kearney  Mesa, 
which  accoimted  for  73  percent  of  all 
the  pools  destroyed  in  the  region  diuing 
the  7-year  period  between  1979  and 
1986.  Other  substantial  losses  have 
occurred  in  the  Otay  Mesa  area,  where 
over  40  percent  of  the  vemal  pools  were 
dsfitroyed  during  the  11-year  period 
between  1979  and  1990.  Vemai  jjools  in 
southem  coastal  Santa  Barbara  County 
are  imperiled  by  development  (Ferren 
and  Pritchett  1988,  Keeler-Wolf  ef  al. 
1995).  Vemal  pool  habitat  was  once 
extensive  on  the  coastal  plain  of  Los 
Angeles  County  (R.  Mattoni  and  T. 
Longcore,  in  htt.,  1996).  The  loss  of 
vemal  pool  habitat  is  now  nearly  total 
in  Los  Angeles  and  Orange  counties 
(Keeler-Wolf  et  al.  1995,  Ferren  and 
Pritchett  1988). 

Previous  Federal  Action 

On  March  24, 1992,  the  Service 
received  a  petition  dated  March  16, 
1992,  from  David  Hogan,  formerly  of  the 
San  Diego  Biodiversity  Project  in  Juhan, 
Cahfomia,  and  Dr.  Denton  Belk  of  the 
Lady  of  Our  Lake  University  in  San 
Antonio,  Texas,  to  Ust  the  San  Diego 
fairy  shrimp  as  an  endangered  species. 
On  August  4, 1994,  the  Service 
published  a  proposed  mle  in  the 
Federal  Register  (59  FR  39874)  to  Ust 
the  San  Diego  fairy  shrimp  as  an 
endangered  species.  The  proposed  rule 
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was  the  first  Federal  action  on  the  San 
Diego  fairy  shrimp  and  also  constituted 
the  12-month  warranted  finding  that  the 
petitioned  action  was  warranted,  as 
required  by  section  4(b)(3)(B)  of  the  Act. 

The  processing  of  this  final  rule 
follows  the  Service's  fiscal  year  1997 
listing  priority  guidance  published  in 
the  Federal  Register  on  December  5, 
1996  (61  FR  64475).  The  guidance 
clarifies  the  order  in  which  the  Service 
will  process  rulemaking  following  two 
related  events:  (1)  the  Ufting  on  April 
26, 1996,  of  the  moratoriiun  on  final 
listings  imposed  on  April  10, 1995 
(Public  Law  104-6),  and  (2)  the 
restoration  of  significant  funding  for 
listing  through  passage  of  the  Omnibus 
Budget  Recondhation  Act  passed  on 
April  26, 1996,  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  The 
guidance  calls  for  giving  highest  priority 
to  handling  emergency  situations  (Tier 
1)  and  second  hi^est  priority  (Tier  2) 
to  resolving  the  listing  status  of  the 
outstanding  proposed  fistings.  This  final 
rule  falls  under  Tier  2.  At  this  time  there 
are  no  pending  Tier  1  actions.  This  rule 
has  been  updated  to  reflect  any  changes 
in  distribution,  status  and  threats  since 
the  effective  date  of  the  fisting 
moratorium.  This  additional 
information  was  not  of  a  nature  to  alter 
the  Service's  decision  to  list  the  species. 

Summary  of  Comments  and 
Recommendations 

In  the  August  4, 1994,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  assist  the  Service  in 
determining  whether  listing  is 
warranted  for  this  species.  Appropriate 
State  agencies,  coimty  governments 
(including  affected  planning 
departments),  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Notices  of  the 
proposed  rule  were  pubUshed  in  the 
San  Diego  Union  Tribune,  Orange 
County  Register,  and  the  Riverside 
County  Press-Enterprise. 

In  compliance  v«th  Service  policy  on 
information  standards  under  the  Act  (59 
FR  34270;  July  1, 1994),  the  Service 
sofidted  the  expert  opinions  of  three 
appropriate  and  independent  spedaUsts 
regarding  pertinent  sdentific  or 
commercial  data  and  assiunptions 
relating  to  the  taxonomy,  population 
models,  and  supportive  biological  and 
ecological  information  for  the  San  Diego 
fairy  shrimp.  Comments  received  bom 
these  reviewers  were  supportive  of  the 
proposed  fisting  action  and  induded 


corrections  to  the  range  of  the  spedes, 
the  spelling  of  its  scientific  name,  and 
additional  information  on  co-occurrence 
with  other  fisted  vernal  pool  species. 
These  revisions  have  been  incorporated 
into  this  final  rule. 

On  August  18, 1994,  the  Service 
received  a  written  request  for  a  public 
hearing  from  the  late  Dr.  William 
Hazeltine  of  Oroville,  California.  Several 
other  requests  for  a  pubUc  hearing  also 
were  received.  As  a  result,  on 
September  26, 1994,  the  Service 
pubfished  a  notice  in  the  Federal 
Register  (59  FR  49045)  announcing  the 
public  hearing  and  extending  the 
comment  period  until  October  31, 1994. 
The  Service  conduded  a  public  hearing 
on  Odober  19, 1994,  at  the  Radisson 
Hotel  in  Rancho  Bernardo,  Cafifomia. 
Testimony  was  taken  from  6  p.m.  to  8 
p.m.  Twenty-one  individuals  presented 
testimony  on  the  San  Diego  fairy 
■shrimp.  Diuing  the  comment  periods, 
the  Service  received  63  comments 
(letters  and  oral  testimony),  fiY>m  1 
Federal  agency,  1  local  agency,  and  61 
individuals  or  groups.  Several 
individuals  submitted  more  than  one 
comment.  Twenty-six  comments 
supported  the  proposed  Usting,  30 
opposed  it,  and  7  were  neutral. 

The  Service  has  reviewed  all  of  the 
written  and  oral  comments  received 
during  the  comment  period.  Several 
comments  dealt  with  matters  of  opinion 
or  legal  history,  which  are  not  relevant 
to  the  listing  decision.  Cpmments 
updating  the  data  presented  in  the 
"Background"  or  "Summary  of  Factors 
Affecting  the  Species"  are  incorporated 
into  those  sections  of  this  final  rule. 
Opposing  comments  and  other 
substantive  comments  concerning  the 
rule  have  been  organized  into  spedfic 
issues.  These  issues  and  the  Service's 
response  to  each  are  summarized  as 
follows. 

Issue  1 

A  number  of  commenters  stated  that 
a  single  pubUc  hearing  was  inadequate 
to  obtain  full  public  input  on  the 
proposal.  They  requested  that  pubfic 
hearings  be  held  in  more  than  one 
location. 

Service  Response 

-   The  Service  is  obfigated  to  hold  at 
least  one  pubfic  hearing  on  a  Usting 
proposal  if  requested  to  do  so  within  45 
days  of  pubUcation  of  the  proposal  (50 
CFR  424.16(c)(3)).  Considering  the 
limited  geographic  distribution  of  the 
species,  the  Service  judged  that  holding 
a  single  pubfic  hearing  did  not  cause 
undue  inconvenience  to  those  wishing 
to  attend. 


Issue  2 

Several  respondents  stated  that  the 
Service's  notification  to  the  pubfic  on 
the  proposal  was  inadequate. 

Service  Response 

The  Service  went  through'  an 
extensive  notification  process  to  make 
the  pubUc  aware  of  the  proposal, 
including  Federal  Register  notifications, 
letters  to  spedfic  concerned  parties,  and 
notifications  in  local  newspapers.  This 
process  satisfied  the  requirements  of  the 
Ad  and  was  described  at  the  beginning 
of  this  section. 

Issue  3 

Some  respondents  believed  that 
listing  the  San  Diego  fairy  shrimp  would 
result  in  adverse  economic  impacts  to 
hundreds  of  acres  of  land  and 
questioned  the  value  of  these  animals  to 
sodety.  Two  commenters  requested  that 
an  analysis  of  the  economic  impact  of 
Usting  the  species  be  completed.  Other 
commenters  claimed  the  San  Diego  fairy 
shrimp  is  an  "insignificant"  spedes  and 
that  Usting  would  interfere  with  the 
natiuel  evolutionary  process  of 
extinction.  Conversely,  a  number  of 
respondents  asserted  that  opposition  to 
the  Usting  of  the  species  was  based 
solely  on  economic  interests.  They  cited 
the  ecological  and  educational  value  of 
vernal  pool  plants  and  animals.  Four 
crustacean  biologists  noted  that  the 
spedes  is  of  great  sdentific  value  to  the 
study  of  biological  evolution, 
systematica,  and  ecology. 

Service  Response 

Under  section  4(b)(1)(A)  of  the  Ad,  a 
listing  determination  must  be  based 
solely  on  the  best  sdentific  and 
commercial  data  available.  The 
legislative  history  of  this  provision 
clearly  states  the  intent  of  Congress  to 
"ensure"  that  Usting  decisions  are 
"based  solely  on  biological  criteria  and 
to  prevent  non-biological  criteria  fit>m 
affecting  such  decisions"  (H.R.  Rep.  No. 
97-835,  97th  Cong.  2d  Sess.  19  (1982)). 
As  further  stated  in  the  congressional 
report,  "economic  considerations  have 
no  relevance  to  determinations 
regarding  the  status  of  species."  Because 
the  Service  is  specifically  precluded 
from  considering  economic  impads  in  a 
final  decision  on  a  proposed  fisting,  the 
Service  does  not  consider  the  possible 
economic  consequences  of  listing  the 
San  Diego  fairy  shrimp.  Although  a 
variety  of  opinions  likely  exist  as  to  a 
particular  species'  contribution  to 
society,  including  its  aesthetic, 
scientific,  or  other  significance,  this 
issue  is  not  among  the  five  fadors  upon 
which  a  fisting  determination  is  based. 
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Issue  4 

One  conunenter  stated  that  the  listing 
of  the  San  Diego  fairy  shrimp  will  result 
in  a  "taking"  of  their  private  property  in 
clear  violation  of  their  constitutional 
rights. 

Service  Response 

Listing  under  the  Act  does  not  imply 
that  private  land  would  be  confiscated 
or  taken  without  just  compensation.  The 
San  Diego  fairy  shrimp  will  be  protected 
imder  section  9  of  the  Act,  which 
prohibits  the  take  of  this  animal. 
Recovery  planning  for  the  species  may 
include  recommendations  for  land 
acquisition  or  easements  involving 
private  landowners.  These  efforts  would 
only  be  undertaken  with  the 
cooperation  of  the  landowner.  In  the 
majority  of  cases,  private  landowners 
are  not  precluded  firom  using  their  land 
in  the  manner  originally  intended. 

Executive  Order  12630,  Goverrunent 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  requires  that  a  Takings 
Implications  Assessment  (TIA)  be 
conducted  "as  a  part  of  any  final 
rulemaking  to  evaluate  the  risk  of  and 
strategies  for  avoidance  of  the  taking  of 
private  property."  However,  the 
Attorney  General  has  issued  guidelines 
to  the  Department  of  the  Interior 
(Department)  regarding  TIAs.  The 
Attorney  General's  gmdelines  state  that 
TIAs  used  to  analyze  the  potential  for 
Fifth  Amendment  "taking  claims"  are  to 
be  prepared  after,  rather  than  before,  an 
agency  makes  a  restricted  discretionary 
decision.  In  enacting  the  Act,  Congress 
required  the  Department  to  list  a  species 
based  solely  upon  scientific  and 
commercial  data  indicating  whether  or 
not  the  species  is  in  danger  of 
extinction.  The  Service  may  not 
withhold  a  Usting  based  upon  economic 
concerns.  Therefore,  even  though  a  TIA 
may  be  required,  a  TLA  for  a  Usting 
action  is  finalized  only  after  the  final 
detennination  is  made  regarding 
whether  to  Ust  the  species. 

Issues 

Three  respondents  stated  that  critical 
habitat  should  be  designated  for  the  San 
Diego  fairy  shrimp. 

Service  Response 

The  Service  believes  that  the  risk 
posed  by  designating  critical  habitat  at 
this  time  outweighs  the  potential 
benefits.  As  discussed  in  Factors  "A" 
and  "E"  imder  the  "Summary  of  Factors 
Affecting  the  S{>ecies"  section  below. 
the  San  Diego  fairy  shrimp  could  be 
adversely  affected  by  acts  of  vandalism. 
The  Service  is  aware  of  vernal  pools 
apparently  containing  suitable  habitat 


for  this  animal  that  were  destroyed  to 
escape  regulatory  requirements. 
Designation  of  critical  habitat  for  the 
San  Diego  fairy  shrimp  is  not  prudent 
and  would  increase  the  degree  of  threat 
facing  the  species.  Further  discussion  is 
contained  in  the  "Critical  Habitat" 
section  below. 

Issue  6 

One  commenter  claimed  that  the 
petition  was  not  valid  because,  pursuant 
to  50  CFR  424.14(b)(2)(I).  the  document 
was  submitted  prior  to  the  publication 
of  the  scientific  paper  naming  the 
species. 

Service  Response 

Piu^uant  to  50  CFR  424.14(b)(2)(I),  a 
petition  must  contain  the  scientific  and 
common  name  of  the  species.  The 
petition  for  the  listing  of  the  San  Diego 
fairy  shrimp  contained  this  information. 
Although  the  document  was  received 
prior  to  publication  of  the  formal 
description -of  the  animal,  the  petition 
included  sufficient  information, 
including  a  pre-publication  copy  of  the 
paper,  to  adequately  identify  the 
species. 

Issue  7 

Two  commenters  stated  that 
development  of  areas  containing  the  San 
Diego  fairy  shrimp  should  be  allowed  to 
proceed  because  this  is  the  only  way  to 
provide  an  economic  incentive  for 
private  landowi^ers  to  protect  the 
habitat  of  this  animal. 

Service  Response 

The  Service  recognizes  that  while 
some  populations  of  the  San  Diego  fairy 
shrimp  located  on  private  lands  are 
protected  by  their  owners,  significant 
privately  owned  areas  containing  the 
animal  and  its  habitat  are  not  secure 
against  adverse  impacts.  Between  1979 
and  1986,  approximately  68  percent  of 
the  privately  owned  vernal  pools  under 
the  City  of  San  Diego's  jurisdiction  were 
destroyed  (Weir  and  Bauder  1991). 
Please  refer  to  Factor  "A"  below  for  an 
expanded  discussion  on  landownership 
patterns  and  protection  for  the  species. 

Issue  8 

Two  commenters  stated  that  the  San 
Diego  fairy  shrimp  should  not  be  listed 
under  the  Act  because  the  animal  is 
indirectly  protected  by  other  taxa 
inhabiting  vernal  pools  that  have  been 
designated  as  endangered  or  threatened 
species.  Another  commenter  said  that 
only  the  protection  of  ecosystems  rather 
than  species-by-species  Usting  Mall 
protect  the  San  Diego  fairy  shrimp  and 
its  vernal  pool  habitat. 


Service  Response 

The  other  vernal  pool  taxa  that  have 
been  Usted  imder  the  Act  have  a  more 
restricted  range,  inhabit  different 
geographic  areas,  or  different  vernal 
pool  habitats  (e.g.,  deeper  pools)  than 
the  San  Diego  fairy  shrimp.  In  addition, 
although  one  piupose  of  the  Act  is  to 
conserve  ecosystems  upon  which 
endangered  and  threatened  species 
depend,  species  rather  than  ecosystems 
are  listed  under  the  Act.  Please  see 
Factor  "D"  below  for  further  discussion. 

Issues  ' 

Two  commenters  stated  that  the 
Service  had  not  obtained  the  review  of 
the  proposed  Usting  by  three  experts. 
One  of  these  commenters.  in  his 
discussion  of  the  motives  of  one 
petitioner  and  two  of  his  scientific 
colleagues,  questioned  whether  the 
Service  had  "accoimted  for  the  bias  on 
the  part  of  the  Usting  proponents." 

Service  Response 

In  accordance  with  the  Service's' 
poUcy  on  peer  review,  the  proposed  rule 
for  the  San  Diego  fairy  shrimp  was 
reviewed  by  at  least  foiu  vernal  pool 
specialists,  including  three  experts  other 
than  the  individuals  referred  to  by  the 
conunenter,  as  well  as  by  all  interested 
reviewers  during  the  pubUc  comment 
period  on  the  proposed  rule.  Although 
the  Service  acknowledges  the  concern  of 
the  commenter  regarding  the  parties 
expressing  contrary  views,  the  final 
decision  to  Ust  the  San  Diego  fairy 
shrimp  is  based  on  the  best  scientific 
and  commercial  information  available, 
which  includes  peer  review  by 
acknowledged  authorities. 

Issue  10 

Three  commenters  requested  that  the 
Service  delay  or  not  list  the  San  Diego 
fairy  shrimp  because  they  felt  that  there 
is  insufficient  Information  on  the 
distribution  and  abundance  of  the 
animal.  Some  of  these  parties  contended 
that  the  data  are  lacking  because  the 
species  was  not  formally  described  until 
1993.  One  commenter  stated  that  the 
status  of  the  species  in  Ventura,  Los 
Angeles,  and  Orange  counties  is  not 
clear.  Expressing  a  contrary  view,  a 
recognized  crustacean  biologist  stated 
that  the  fairy  shrimp  faima  of  southern 
CaUfomia  is  vteU  known.  Two  biologists 
noted  that  misidentification  of  the 
species  may  have  caused  confusion 
regarding  the  distribution  of  the  San 
Diego  fairy  shrimp.  Foiu  biologists 
commented  that  the  species  has  specific 
ecological  and  biological  requirements 
and  the  animal  has  a  restricted 
geo^phic  range. 


UMI 
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Service  Response 

The  Service  concludes,  as  detailed  in 
the  "Background"  and  "Summary  of 
Factors"  sections,  that  sufficient 
biological  data  exist  to  warrant  listing  of 
the  San  Diego  £ury  shrimp  under  the 
Act.  Sampling  conducted  at  various 
locations  and  intensities  between  1962 
and  1993  by  biologists  familiar  with 
fairy  shrimp  and  their  habitats  provided 
adequate  information  on  the 
distribution,  habitat  requirements,  and. 
most  importantly,  threats  to  the  San 
Diego  fairy  shrimp  to  warrant  the 
present  action.  Fugate's  formal 
description  of  the  species  (Fugate  1993) 
contains  records  of  the  San  Diego  fairy 
shrimp  that  were  collected  in  1962.  Tbe 
species  has  not  been  found  in  the  few 
extant  vernal  pools  in  Ventura  and  Los 
Angeles  coimties,  and  it  has  an 
extremely  limited  distribution  in  Santa 
Barbara  and  Orange  counties,  in  part 
based  on  the  prevailing  lack  of  suitable 
habitat.  The  majority  of  the  extant 
populations  of  Uie  SJan  Diego  fairy 
shrimp  are  foimd  in  San  Diego  Coimty. 
The  listing  process  includes  an 
opportunity  for  the  public  to  comment 
and  provide  information  that  is 
evaltiated  and  considered  by  the  Service 
before  making  a  final  decision.  The 
additional  data  provided  by  respondents 
during  the  comment  period,  the  report 
by  the  Branchiopod  Research  Group 
(1996),  and  other  appropriate 
information  available  to  the  Service 
have  been  incorporated  into  this  final 
rule.  None  of  these  sources  provide 
evidence  indicating  that  this  taxon  is 
not  endangered.  These  materials 
represent  the  best  available  scientific 
and  commercial  information  upon 
which  to  base  a  listing  decision. 

Issue  11 

Several  commenters  stated  that  the 
San  Diego  fairy  shrimp  does  not  warrant 
listing  because  of  its  "widespread" 
distribution. 

Service  Response 

After  reviewing  all  available  data,  the 
Service  concludes  the  San  Diego  fairy 
shrimp  is  foimd  in  less  than  81  ha  (200 
ac)  of  vernal  pool  habitat  and  is  not  a 
widespread  s{>ecies.  The  animal  is 
restricted  to  vernal  pools  in  coastal 
southern  California  and  extreme 
northwestern  Baja  California,  Mexico. 
As  described  elsewhere  in  this  final 
rule,  the  San  Diego  fairy  shrimp  is 
imperiled  by  habitat  loss  from 
construction  activities  (luban 
development,  highway  construction, 
etc.)  and  degradation  (conversion  of  . 
land  to  agricultural  use,  ORV  use,  and 


changes  in  hydrological  patterns  in 
areas  it  inhabits). 

Issue  12 

Two  commenters  claimed  that  the 
data  on  the  San  Diego  fairy  shrimp  do 
not  demonstrate  a  historic  and 
consistent  decline  in  population  levels. 

Service  Response 

Relatively  little  information  is 
available  to  reconstruct  the  distribution 
of  the  San  Diego  fairy  shrimp  prior  to 
the  loss  of  its  vernal  pool  habitat  that 
began  in  the  1800's.  However,  the 
Service  is  required  to  evaluate  species 
based  on  current  and  likely  future 
threats  to  their  status.  In  all  likelihood, 
the  species"  status  over  time  probably 
paralleled  the  region-wide  trend  in 
vernal  pool  losses.  As  discussed  in  this 
final  nde.  97  percent  of  its  vernal  pool 
habitat  has  been  destroyed,  and  all 
extant  populations  of  this  endemic 
vernal  pool  species  face  severe, 
imminent  threats  that  could  result  in 
substantial  habitat  losses  and 
extirpations  in  the  future. 

Issue  13 

Several  commenters  noted  that  the 
proposed  rule  incorrectly  stated  that  the 
San  Diego  fairy  shrimp  is  found  in  more 
than  70  vernal  pools  located  in  11 
vernal  pool  complexes. 

Service  Response 

After  reviewing  all  available 
information,  the  Service  has  determined 
that  the  San  Diego  fairy  shrimp  inhabits 
a  minimum  of  25  vernal  pool  complexes 
in  San  Diego,  Orange,  and  Santa  Barbara 
counties,  and  Baja  California.  Although 
the  species  inhabits  a  number  of  vernal 
pool  complexes  that  were  not  included 
in  the  proposed  rule,  the  Service's 
decision  to  list  the  animal  is  based  on 
significant  threats  associated  with  past 
and  likely  future  habitat  loss  and 
fragmentation,  rather  than  solely  on  the 
basis  of  numbers  of  inhabited  vernal 
pools  or  vernal  pool  complexes. 
Furthermore,  based  on  available 
information,  the  Service  estimates  that 
less  than  81  ha  (200  ac)  of  habitat 
remdin  that  support  the  species.  Please 
see  Factor  "A"  for  a  discussion  of  the 
status  of  the  locations  inhabited  by  the 
animal. 

Issue  14 

One  commenter  asserted  that  there  are 
insufficient  data  upon  which  to 
determine  the  potential  habitat  of  the 
San  Diego  fairy  shrimp  in  California  and 
Baja  California,  Mexico.  This 
commenter  suggested  that  the  Service 
survey  for  the  species  throughout 
southern  CaUfomia,  as  well  as  the  entire 


Baja  California  peninsula.  In  addition, 
the  respondent  said  that  the  Service 
lacks  the  data  to  complete  a  "reasoned 
analysis"  of  the  historic  and  potential 
loss  of  the  vernal  pool  habitat  of  the 
animal  and  requested  specific 
information  on  potential  development 
projects  to  allow  public  review  and 
comment  on  threats  to  the  species  posed 
by  these  proposed  actions. 

Service  Response 

Potentially  suitable  conditions  for 
vernal  pools  in  Baja  California  exist 
along  the  coast  from  the  United  States/ 
Mexico  border  south  to  about  30  degrees 
north  Latitude.  Only  a  few  vernal  pools 
are  known  fiom  this  area  because  of  the 
typically  mountainous  terrain  and 
relative  absence  of  plateaus  and  mesas. 
Those  present  are  subject  to  adverse 
human  impacts.  Sonoran  Desert  habitat 
is  found  south  of  30  degrees  north 
Latitude  (Shreve  and  Wiggins  1986, 
Wiggins  1980):  ephemeral  wetlands  in 
that  region  do  not  provide  suitable 
conditions  for  the  San  Diego  fairy 
shrimp.  Please  see  Factor  "A"  for  a 
discussion  of  the  specific  threats  to  each 
of  the  locations  inhabited  by  the  San 
Diego  fairy  shrimp  in  California  and 
northwestern  Baja  California.  Copies  of 
the  Environmental  Impact  Statements 
for  individual  development  projects 
impacting  occupied  locations  are 
available  for  public  review  at  the 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 

Issue  15 

One  conunenter  stated  that  90  percent 
of  the  remaining  vernal  pool  habitat  in 
San  Diego  County  is  located  on  U.S. 
Navy  and  Marine  Corps  bases  and, 
therefore,  is  protected.  Two  commenters 
noted  that  proactive  management 
prognuns  for  vernal  pools  have  been 
implemented  at  the  affected  military 
facilities.  However,  three  commenters 
noted  that  vernal  pool  habitat  for  the 
San  Diego  fairy  shrimp  has  been 
degraded  by  ORVs  and  trash  dimiping  at 
Miramar  Naval  Air  Station  and  Marine 
Corps  Base  Camp  Pendleton. 

Service  Response 

Weir  and  Bauder  (1991)  state  that  70 
percent  of  the  remaining  vernal  pools 
occur  on  military  lands.  The  largest 
remaining  block  of  habitat  for  the  San 
Diego  fairy  shrimp  is  located  at  Miramar 
Naval  Air  Station.  This  site  contains 
approximately  26  ha  (65  ac)  of  vernal 
pools,  exclusive  of  associated 
watersheds.  The  base  is  owned  by  the 
U.S.  Navy  and  will  be  realigned  to  the 
U.S.  Marine  Corps  on  October  1, 1997. 
Fiuthermore,  proposed  re-alignment 
related  activities  will  impact 


VatAaral   Baoistnc    /    Vnl     Rt     Mn     Ot    I   \1»«<1«..     E>»U«. 


^nnt     I    TJ..1 I    »» !_»•- 


4930         Federal  Register  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Rules  and  Regulations 


approximately  4  percent  of  the  vernal 
pools  at  the  air  station.  (Department  of 
the  Navy  1996).  The  U.S.  Navy  and  the 
U.S.  Marine  Corps  have  stated  that  they 
do  not  have  plans  to  permit  a  National 
Wildlife  Refuge  overlay  of  the  vernal 
pools,  and  have  not  prepared  a 
management  plan  for  the  vernal  pools 
(Department  of  the  Navy  1996).  The  U.S. 
Marine  Corps  has  not  yet  prepared  a 
management  plan  for  the  vernal  pools  at 
Camp  Pendleton.  Therefore,  the 
protection  of  the  San  Diego  fairy  shrimp 
at  the  two  bases  containing  the  largest 
blocks  of  extant  vernal  pools  within  the 
range  of  the  species  is  not  assured. 

Issue  16 

One  ccHnmenter  questioned  the 
accuracy  of  the  references  (Bauder  1986. 
Obeifaeuer  1990)  which  provided  the 
amoimt  of  historic  and  extant  vernal 
pools.  In  addition,  the  conunenter  stated 
that  some  of  the  information  was  only 
relevant  to  San  Diego  County  and  not 
the  remainder  of  the  species'  range  in 
California  and  Baja  California.  The 
commenter  did  not  provide  data  to 
support  his  assertion  that  the 
information  utilized  by  the  Service  was 
incorrect. 

Service  Response 

The  Service  has  determined  that 
Bauder  (1986)  and  Oberbauer  (1990) 
based  their  conclusions  on  data 
gathered  utilizing  acceptable  scientific 
methods.  Except  for  a  few  remnant  sites, 
vernal  pools  in  Santa  Barbara,  Ventura, 
Los  Angeles,  and  Orange  counties  have 
been  destroyed. 

Issue  17 

Two  commenters  asserted  that  the 
San  Diego  fairy  shrimp  is  not  restricted 
to  vernal  pools  because  individuals 
have  been  observed  In  man-made  non- 
vemal  pool  habitats  such  as  roadside 
ditches,  mud  puddles,  and  road  ruts. 
The  Qty  of  Sui  Diego  provided 
information  describing  vernal  pools 
inhabited  by  the  animal  that  formed  on 
soil  placed  on  top  of  the  Miramar 
Landfill.  Expressing  a  contrary  view, 
five  biologists  stated  that  the  San  Diego 
fairy  shrimp  is  restricted  to  vernal 
pools.  They  reported  that  the  "artificial" 
habitats  are  either  degraded  vernal  pools 
or  areas  subject  to  overflow  bom  extant 
pools  during  periods  of  high  water. 

Service  Response 

The  Service  has  carefully  reviewed 
the  assertion  that  the  San  Diego  fairy 
shrimp  is  found  in  non-vemal  pool 
habitat.  A  number  of  the  sites  that 
served  as  the  basis  for  this  belief  have 
been  examined  by  Service  biologists  and 
were  found  to  represent  degraded  vernal 


pool  habitat.  Some  of  these  records, 
such  as  roadside  ditches,  scraped  areas, 
and  airport  runoff  ditches  likely 
represent  remnant  vernal  pool  habitat  or 
are  part  of  the  swale  systems  connected 
to  vernal  pools,  a  fact  reiterated  in  the 
oral  comments  of  a  vernal  pool  expert 
dujing  the  public  hearing.  Most  of  these 
distuibed  habitats  are  also  imperiled  by 
urban  development. 

The  record  of  San  Diego  fairy  shrimp 
in  "mud  puddles"  at  El  Camino 
Memorial  Paric  in  Mira  Mesa  likely 
represents  degraded  vernal  pool  habitat. 
The  animals  that  inhabit  the  Miramar 
Landfill  site  were  likely  distributed  into 
this  area  fitim  adjacent  areas  with  extant 
vernal  pools,  or  eggs  were  contained  in 
material  that  was  scraped  from  an  area 
that  previously  contained  vernal  pools 
and  was  used  to  cover  the  landfill. 

In  addition,  the  accuirate 
identification  of  fairy  shrimp  is 
extremely  difficult  because  the 
morphological  characters  that 
differentiate  the  species  are  often  subtle 
and  can  be  misinterpreted  by  biologists 
not  specifically  trained  in  fairy  shrimp 
identification.  Widespread  common 
species,  such  as  Lindahl's  fairy  shrimp, 
can  be  mistaken  for  other  fairy  shrimp 
species,  including  the  San  Diego  fairy 
shrimp.  Some  of  the  records  of  the  San 
Diego  fairy  shrimp  in  non-vemal  pool 
habitats  may  be  the  result  of  such 
misidentifications. 

Issue  18 

Three  commenters  questioned  the 
scientific  basis  upon  which  the 
taxonomy  of  the  San  Diego  fairy  shrimp 
is  based.  Two  of  these  parties,  citing  the 
lack  of  imambiguous  genetic  data, 
claimed  that  it  is  unclear  that  the  animal 
is  a  distinct  species.  However,  a 
recognized  crustacean  biologist  stated 
that  the  San  Diego  fairy  shrimp  is 
distinct.  This  biologist  noted  that  the 
genetics  of  the  genus  had  been 
examined  in  detail  by  Fugate  (1992). 

Service  Response 

Using  the  best  and  most  recent 
systematic  information  from  a  niunber 
of  reliable  sources,  including  Eng  et  al. 
(1990),  Fugate  (1992, 1993),  and  other 
recognized  experts  on  fairy  shrimp 
taxonomy,  the  Service  adopts  the 
prevailing  scientific  consensus  and 
maintains  that  the  San  Diego  fairy 
shrimp  is  a  distinct  species. 

Issue  19 

One  commenter  questioned  the  threat 
to  the  San  Diego  fairy  shrimp  posed  by 
ORV  activity,  trash  dumping,  and 
alterations  of  vernal  pool  hydrology. 
This  commenter  felt  that  trash  dumping 
and  ORV  use  could  benefit  the  animal 


because  trash  could  provide  shade  and 
ORVs  could  serve  as  a  dispersal  agent. 
This  same  party  questioned  whether 
fragmentation  of  the  vernal  pool 
complexes  residting  from  human 
actions  poses  a  threat  to  the  San  Diego 
fairy  shrimp  because  the  complexes 
have  historically  constituted  fiagmented 
habitat.  In  contrast,  two  biologists  noted 
that  the  species  is  imperiled  by 
chemicals  associated  with  trash 
dumping,  such  as  motor  oil  or 
pesticides,  and  by  the  physical  damage 
or  destruction  of  the  vernal  pools 
through  alteration  in  hydrology  caused 
by  urban  development,  ORVs,  and  other 
actions.  ' 

Service  Response 

After  reviewing  all  available  data,  the 
Service  has  determined  that  habitat 
fiagmentation,  trash  diunping,  ORV  use, 
and  alterations  in  the  hydrology  of  the 
vernal  pool  habitat  of  the  San  Diego 
fairy  shrimp  imperil  the  species.  Please 
refer  to  Factors  "A"  and  "E"  for  an 
expanded  discussion  of  these  threats. 

Issue  20 

One  commenter  stated  that  cattle 
grazing  does  not  affect  the  San  Diego 
fairy  shrimp,  but  did  not  present 
supporting  data. 

Service  Response 

The  Service  recognizes  and 
acknowledges  that  low  to  moderate 
levels  of  livestock  grazing  likely  have 
minimal  impacts  on  the  San  Diego  fairy 
shrimp.  However,  overgrazing  in  areas 
containing  the  animal  is  likely  to  be 
detrimental.  High  livestock  densities 
may  result  in  excessive  physical 
disturbances,  such  as  trampling,  and 
changes  in  pool  water  chemistry  and 
water  quality.  Trampling  of  pool 
margins  and  thinning  of  vegetation  &t>m 
overgrazing  may  increase  pasture  runoff, 
leading  to  erosion  and  increased 
siltation  of  vernal  pool  habitat. 

Issue  21 

One  commenter  stated  that  a 
minimum  viable  population  analysis  for 
the  San  Diego  fairy  shrimp  must  be 
completed  prior  to  listing  because  an 
analysis  based  on  the  loss  of  the  vernal 
pool  habitat  of  the  species  does  not 
provide  a  basis  upon  which  to  evaluate 
the  status  of  the  animal. 

Service  Response 

A  minimum  viable  population 
analysis,  while  potentially  useful  for 
developing  a  recovery  plan  for  the 
species  (Shaffier  1990),  is  not  required  to 
determine  whether  a  taxon  should  be 
listed,  nor  does  it  address  foreseeable 
deterministic  threats  to  species. 
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Issue  22 

Three  respondents  contended  that  the 
proposed  nUe  did  not  accurately  reflect 
the  success  of  vernal  pool  "creation" 
efforts.  The  conunenters  claimed  that 
.  artificial  vernal  pools  were  successful 
and  were  adequate  mitigation  for 
adverse  impacts  to  vernal  pools 
res\Uting  from  urban  development 

Service  Response 

In  a  review  of  21  vernal  pool  creation 
projects  located  throughout  California, 
Ferren  and  Gervitz  (1990)  concluded 
that  no  conclusive  data  enst  to 
substantiate  the  hypothesis  "that  vernal 
pools  can  be  restored  or  created  to 
provide  functional  values  within  the 
range  of  variability  of  natural  pools." 
Tho  only  known  vernal  pool  creation 
experiment  conducted  in  southern 
California  that  specifically  investigated 
fairy  shrimp  was  a  failure  (Branchiopod 
Research  Group  1996).  Although  some 
individuals  (Sugnet  and  Associates  et 
al.  1992)  have  claimed  complete  success 
or  some  degree  of  success  for  vernal 
pools  in  the  Central  Valley  of  California, 
these  conclusions  are  generally  based  on 
anecdotal  studies  and  the  persistence  of 
fairy  shrimp  for  only  a  short  period  of 
time  (e.g.,  3  years  or  less).  Moreover,  the 
principle  pool  creation  technique  (i.e., 
relocation  of  soil  from  excavated  pool 
bottoms  rather  than  inoculation  with  a 
knowrn  quantity  of  eggs)  and  a  lack  of 
scientifically  designed  monitoring  do 
not  allow  for  collection  of  the  necessary 
data  to  determine  the  long-term 
population  viability  of  transplanted 
species  (Branchiopod  Research  Group 
1996). 

In  a  study  of  the  preservation  and 
management  of  vernal  pools  (Jones  and 
Stokes  Associates  1990),  the  researchers 
concluded  that  the  "science  of  vernal 
pool  creation  is  still  in  its  infancy  and 
is  primarily  an  experimental  mitigation 
technique."  Environmental 
requirements,  not  dispersal,  are  likely 
the  limiting  factors  in  the  distribution  of 
fairy  shrimp  (U.S.  Fish  and  Wildlife 
Service  (USFWS)  1994).  The  San  Diego 
fairy  shrimp  requires  more  restrictive 
environmental  conditions  than  more 
widely  distributed  taxa  (Branchiopod 
Research  Group  1996).  No  demonstrated 
long-term  populations  of  the  San  Diego 
fairy  shrimp  exist  in  artificial  habitats. 

Artificially  created  habitats  may  also 
increase  the  potential  for  hybridization 
between  the  San  Diego  fairy  shrimp  and 
other  more  widespread  species.  For 
example,  Lindahl's  fairy  shrimp  is  a 
widespread  species  found  in  western 
North  America  that  occurs  in  a  wide 
array  of  habitats,  ranging  bom  pools 
whose  salinity  is  hi^  enough  to 


support  brine  shrimp  (Aitemia  sp.)  to 
snow  melt  pools.  Poor  planning, 
careless  construction,  or  haphazard 
placement  of  the  substrate  during  vernal 
pool  creation  may  enhance  conditions 
for  species  like  Lindahl's  fairy  shrimp. 
Laboratory  studies  have  shown  that 
Lindahl's  fairy  shrimp  and  the  San 
Diego  fairy  shrimp  readily  hybridize  in 
the  laboratory  and  produce  viable  first 
generation  hybrids  (Fugate  1992, 
Branchiopod  Research  Group  1996). 
Evidence  suggests  that  hybridization 
between  other  fairy  shrimp  has  occurred 
in  the  field  due  to  human  actions.  Belk 
(1977)  reported  that  the  westward 
dispersal  of  a  desert  fairy  shrimp 
[Streptocephalus  dorothae)  from  Texas 
and  New  Mexico  across  extensive 
expanses  of  arid  land  into  Arizona  may 
be  due  to  the  cattle  ponds  and  livestock 
watering  holes  that  were  built  in  the 
region  during'the  past  century.  Wiman 
(1979)  reported  that  viable  hybrid 
offspring  are  produced  by  this  species 
and  Mackin's  desert  fairy  shrimp  (S. 
mackini),  a  resident  species  in  Arizona. 

The  San  Diego  fairy  shrimp  may  be 
adversely  impacted  as  a  result  of  actions 
taken  to  create  and/or  restore  vernal 
.  pools  (Branchiopod  Research  Group 
1996).  Scraping  of  the  vernal  pool 
bottoms  for  plant  seed  collection  can 
damage  or  destroy  fairy  shrimp  eggs, 
and  heat  or  humidity  dxiring  storage  can 
mold  or  kill  eggs.  Created  or  modified 
vernal  pools  may  hold  water  for 
inappropriate  lengths  of  time,  at 
inappropriate  depths  or  temperatures. 

Given  these  uncertainties  associated 
with  vernal  pool  creation,  the  Service 
maintains  that  transplanting  target 
species  (e.g.,  listed,  proposed,  and 
candidate  species)  into  artificial  pools 
cannot  be  considered  adequate 
replacement  for  the  loss  of  occupied 
vernal  pool  habitat.  Even  if  such 
transplantation  of  the  San  Diego  fairy 
shrimp  and  creation  of  its  habitat  were 
documented  to  be  a  proven  procedure 
rather  than  an  evolving  problematic 
ventiire,  artificial  f>ool  creation  for  the 
.species  would  not  fulfill  the  mandates 
of  section  2  of  the  Act.  which  require 
the  Service  to  develop  programs  that 
conserve  the  ecosystems  upon  which 
listed  species  depend.  As  discussed 
elsewhere  in  this  rule,  natural  habitat 
throughout  the  range  of  the  San  EKego 
fairy  shrimp  has  been  damaged  or 
eliminated.  As  a  result,  the  Service 
concludes  that  the  continued  survival 
and  recovery  of  the  San  Diego  fairy 
shrimp  can  only  be  assured  at  this  time 
by  the  preservation  and  enhancement  of 
extant  vernal  pools  and  their  associated 
watersheds. 


Issue  23 

Nine  respondents  alleged  that 
Federal,  State  and  local  regulatory 
processes  provide  adequate  protection 
for  the  crustaceans.  Several  of  these 
commentere  said  that  listing  would 
directly  affect  agricultural,  industrial 
and  commercial  development  in  areas 
that  have  been  meticulously  planned 
and  subject  to  State  laws  such  as  the 
Natural  Community  Conservation 
Planning  (NCCP)  Act  and  the  California 
Environmental  Quafity  Act  (CEQA). 
Some  commentere  noted  the  "no  net 
loss"  wetlands  policies  of  several  State 
and  county  agencies,  while  others  dted 
section  404  of  the  Clean  Water  Act  as 
providing  protection  for  this  habitat. 
Two  conunenters,  citing  two 
development  projects  in  San  Diego 
County,  claimed  that  significant 
portions  of  the  vernal  pools  at  these 
project  sites  will  be  preserved.  These 
conunenters  stated  that  these  projects 
are  representative  of  the  level  of 
preservation  afforded  vernal  pool 
habitat  in  the  San  Diego  area. 

Expressing  a  contrary  position, 
several  other  conunenters  noted  that 
Federal,  State,  and  local  laws  have  been 
ineffective  in  providing  protection  for 
the  species.  C^e  commenter  noted  that 
the  City  of  San  Diego  has  approved  the 
California  Terraces  project  on  Otay 
Mesa,  and  has  advanced  other  projects 
impacting  San  Diego  fairy  shrimp 
habitat  through  the  CEQA  planning 
process  without  adequate  mitigation  for 
the  species. 

Service  Response 

Based  on  an  examination  of  the 
available  information,  the  Service  has 
determined  that  proposed  and  on-going 
damage  or  destruction  of  vernal  pools  in 
southern  California  caused  by  uriian  and 
agricultural  development  is  prevalent 
despite  existing  Federal,  State,  and  local 
regulations.  Existing  levels  of  protection 
are  not  adequate  to  assure  the  survival 
of  the  San  E)iego  foiry  shrimp.  For 
example,  while  vernal  pool  habitat  has 
been  preserved  permanently  for  some 
projects  through  special  conditions  of 
permits  authorized  under  section  404  of 
the  FedOTal  Clean  Water  Act,  significant 
areas  of  vernal  pool  habitat  continue  to 
be  destroyed  in  spite  of  the  U.S.  Army 
Corps  of  Engineers'  (Corps) 
jurisdictional  authority  to  regulate  these 
wetlands  under  the  Clean  Water  Act. 
Between  1993  and  1996,  the  Service 
identified  15  imauthorized  projects  in 
San  Diego  and  Orange  counties  that 
destroyed  or  damaged  a  minimnni  of  40 
vernal  pools  exclusive  of  watersheds 
(Susan  Wynn,  USFWS,  unpub.  notes). 
The  projects  were  not  authorized 
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because  landowners  either  were  not 
required  or  failed  to  comply  with  the 
regulatory  requirements  of  the  section 
404  permitting  process.  Please  see 
Factor  "D"  for  a  detailed  discussion  of 
the  inadequacy  of  existing  regulations. 

Issue  24 

Five  commenters  stated  that  the  San 
Diego  Multiple  Species  Conservation 
Program  (MSCF)  plan  and  the  Multiple 
Habitat  Conservation  Plan  (MHCP)  that 
are  being  prepared  pursuant  to  the  State 
of  California's  NCCP  Act  of  1991  will 
adeqiiately  protect  the  San  Diego  fairy 
shrimp  and  its  vernal  pool  habitat  in 
San  Diego  County.  For  this  reason,  the 
commenters  urged  the  Service  not  to  list 
the  animal.  Expressing  a  contrary  view, 
one  respondent  stated  that  the  MSCP 
and  the  MHCP  will  not  adequately 
protect  the  animal  or  its  habitat.  This 
same  respondent  noted  that  no  plan  that 
will  protect  the  San  Diego  fairy  shrimp 
has  been  adopted  by  any  local 
government  in  southern  California. 

Service  Response 

The  San  Diego  fairy  shrimp  is 
proposed  to  be  covered  under  the  MSCP 
plan,  which  is  ciurently  in  the  final 
stages  of  the  National  &ivironmental 
Poficy  Act  public  review  process.  The 
Service  anticipates  making  a  decision 
on  "incidental  take"  (section 
10(a)(1)(B))  permit  issuance  in  April 
1997.  The  Service  has  determined  that 
72  percent  of  the  remaining  vernal  pool 
habitat  within  the  MSCP  planning  area 
is  located  in  the  proposed  program 
preserve.  However,  less  than  30  percent 
of  the  total  San  Diego  fairy  shrimp 
habitat  is  protected  within  the  MSCP 
planning  area.  Additional  important 
habitat  for  this  species  occius  on 
military  lands,  such  as  Miramar  Naval 
Air  Station,  but  this  land  is  not  included 
as  part  of  the  MSCP.  Military  lands 
contain  the  largest  remaining  blocks  of 
vernal  pool  habitat  for  the  Sui  Diego 
fairy  shrimp,  approximately  70  percent 
of  the  total  habitat  of  the  species. 
Conservation  planning  for  listed  species 
on  military  lands  will  be  accomplished 
through  separate  avenues,  such  as 
formal  consultations  pursuant  to  section 
7  of  the  Act  and  through  the  Sikes  Act 
agreements.  It  will  be  the  responsibility 
of  the  Service  to  ensiue  that  these 
conservation  planning  activities  are 
consistent  with  the  MSCP  or  MHCP 
should  these  plans  be  approved. 
Preserve  management  plans  must 
include  specific  measiues  to  protect 
against  detrimental  edge  efiiects  to  the 
San  Diego  fairy  shrimp.  The  MHCP  is 
still  in  development  and  the  precise 
configiiration  and  conservation  strategy 
have  not  been  determined.  Therefore  the 


protections  that  would  be  afforded  the 
San  Diego  fairy  shrimp  by  this  plan 
cannot  yet  been  determined.  Please  see 
Factor  "D"  for  a  discussion  of  the 
inadequacy  of  these  regulatory 
mechanisms. 

Summary  of  Factors  Affscting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  available 
information,  the  Service  has  determined 
that  the  San  Diego  fairy  shrimp  should 
be  classified  as  an  endangered  species. 
Procediues  found  at  section  4  of  the  Act 
and  regulations  implementing  the 
listing  provisions  of  the  Act  (50  CFR 
part  424)  were  followed.  A  species  may 
be  determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  San  Diego  fairy 
shrimp  (Branchinecta  sandiegonensis 
Fugate)  are  as  follows. 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

The  San  Diego  fairy  shrimp  is 
imperiled  because  its  vernal  pool 
habitat  is  being  damaged  or  destroyed 
by  a  variety  of  human-caused  activities, 
primarily  urban  development  and 
agricultural  conversion.  Habitat  loss 
occurs  from  destruction  and 
modification  of  vernal  pools  due  to 
filling,  grading,  discing,  leveling,  and 
other  activities,  as  well  as  the 
modification  of  surrounding  uplands 
that  alters  vernal  pool  watersheds. 

Rapid  urbanization  of  areas 
containing  vernal  pools  poses  a 
significant  threat  to  the  San  Diego  fairy 
shrimp.  Nearly  all  of  the  vernal  pools 
that  occurred  throughout  the  range  of 
the  species  from  southern  Santa  Barbara 
County  to  extreme  northwestern  Baja 
California  have  been  eliminated  (Keeler- 
Wolf  ef  al.  1995).  The  majority  of  extant 
vernal  pools  located  in  the  range  of  the 
San  Diego  fairy  shrimp  are  found  in  San 
Diego  County.  According  to  Bauder 
(1986),  838  vernal  pools  comprising  283 
ha  (698  ac)  were  eliminated  by  urban 
development  between  1979  and  1986. 
Adequate  mitigation  measures  were  not 
implemented  for  these  areas.  In  general, 
the  growth  rate  of  the  human  population 
and  associated  urban  development  in 
southern  California  and  northwestern 
Ba)a  California  is  equal  to  or  exceeds 
that  of  any  other  region  in  California. 
San  Diego  is  one  of  the  fastest  growing 
counties  in  the  nation,  with  a 
population  increase  of  349  percent 
between  1950  and  1990  (California 
Department  of  Finance  1993).  The 
population  growth  rate  that  is  predicted 


could  further  fragment  and  degrade  the 
remaining  vernal  pool  habitat  of  the  San 
EHego  fairy  shrimp. 

Ine  following  is  a  discussion  of  the 
status  of  the  locations  that  contain 
suitable  vernal  pool  habit  for  the  San 
Diego  fairy  shrimp. 

San  Diego  County 

Tijuana  Slotigh  National  Wildlife  Refuge 

The  vernal  pool  watershed  is 
approximately  2  ha  (5  ac)  in  size. 
Construction  of  an  improved  fence  on 
the  United  States/Mexican  border  has 
apparently  eliminated  trampling  caused 
by  persons  crossing  the  border  illegally. 

Proctor  Valley 

This  small  vernal  pool  complex  is 
located  in  an  isolated  valley  (Bauder 
1986).  The  vernal  pools  are  highly 
distiirbed  by  grazing  and  ORV  traffic 
(Julie  Vanderweir.  USFWS,  pers.  obs.). 
The  San  Diego  fairy  shrimp  has  been 
documented  at  this  site.  The  vernal 
pools  in  Proctor  Valley  are  part  of  the 
MSCP. 

OtayMesa 

The  vernal  pools  at  this  site  an 
located  in  several  disjimct  locations 
across  the  southernmost  mesa  in 
California.  Otay  Mesa  extends  from  just 
south  of  the  Otay  River,  across  the 
international  border  into  Mexico,  west 
to  Interatate  805,  and  east  to  the 
foothills  below  Otay  Mountain. 
Historical  and  ongoing  agricultiual 
activities,  such  as  cattle  ranching  and 
dry  land  farming,  have  continually 
distiubed  this  area  and  have  destroyed 
78  percent  of  the  vernal  pools  once 
located  on  Otay  Mesa.  The  remaining 
vernal  pools  are  scattered,  with  the  only 
sizeable  areas  of  vernal  pool  habitat 
occurring  on  the  northeastern  comer  of 
Otay  Mesa.  The  San  Diego  fairy  shrimp 
has  been  documented  at  this  site  (H. 
Wier  and  J.  Brown,  in  litt.,  1994). 
Portions  of  the  vernal  pool  complexes 
on  Otay  Mesa  are  part  of  the  MSCP  and 
are  also  being  considered  for  inclusion 
in  the  proposed  San  Diego  National 
Wildlife  Refuge.  Otay  Mesa  currently  is 
farmed  for  truck  crops  and  barley  and  is 
grazed.  However,  significant  portions 
have  been  or  are  proposed  for  industrial 
and  residential  development  in  the  Otay 
Mesa  Community  Plan.  This 
development  is  closely  associated  with 
development  projects  that  have  been  or 
will  be  implemented  on  the  United 
States/Mexican  border.  A  proposed  toll 
road  would  facilitate  the  development 
of  significant  portions  of  Otay  Mesa. 

Ota  west  Otay  Mesa,  the  proposed 
CaUfomia  Terraces  residential  project 
will  eliminate  significant  amounts  of 
vernal  pool  habitat  for  the  San  Diego 
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fairy  shrimp.  The  Final  Environmental 
Impact  Report  for  this  project  has  been 
approved  by  the  Qty  of  San  Diego. 
Other  proposed  projects,  such  as  State 
Highway  905,  Robinhood  Ridge,  Hidden 
Trails,  and  Santee  Investments  also 
would  adversely  impact  vernal  pool 
habitat  for  this  animal. 

On  east  Otay  Mesa,  the  proposed  Otay 
Ranch  and  State  (iighway  125  would 
impact  approximately  9,300  ha  (23,000 
ac),  including  substantial  areas 
containing  habitat  for  the  San  Diego 
fairy  shrimp.  Some  of  the  venial  pools 
located  within  these  project  areas  are 
located  in  a  proposed  biological  reserve. 
However,  the  projects  as  proposed 
would  eliminate  the  majority  of  the 
habitat  for  the  San  Diego  fairy  shrimp. 

On-going  actions  by  the  U.S.  Border 
Patrol  on  Otay  Mesa  continue  to 
significantly  impact  vernal  pools  by 
ORV  use  and  associated  law 
enforcement  activities.  Unauthorized 
discing  and  grading  on  Otay  Mesa  also 
has  impacted  vernal  pool  habitat  for  the 
San  Diego  fairy  shrimp. 

Otay  Lakes 

These  vernal  pools  consist  of  several 
scattered  complexes,  north  and  south  of 
the  lake,  not  connected  by  any 
continuous  mesa  system  (Bauder  1986). 
Four  vernal  pool  complexes  at  Otay 
Lakes  are  included  in  the  MSCP  and  are 
proposed  to  be  included  within  the  San 
Diego  National  Wildlife  Refuge.  These 
pools  are  owned  by  the  City  of  San 
Diego.  A  proposed  resort  would 
eliminate  all  vernal  pools  that  are 
located  north  of  the  lake. 

Sweetwater  Reservoir 

The  vernal  pools  occur  on  the 
southwestern  edge  of  Sweetwater 
Reservoir  in  southern  San  Diego  County. 
These  pools  are  one  of  the  few 
remaining  examples  of  isolated  vernal 
pool  habitat  between  the  central  mesas 
of  San  Diego  and  Otay  Mesa  to  the  south 
(Bauder  1986).  The  surrounding  area 
has  been  brushed  or  grazed  and  consists 
primarily  of  disturbed  ruderal 
vegetation.  Portions  of  the  area 
containing  vernal  pools  have  been 
proposed  for  urban  development.  Some 
of  the  vernal  pool  complexes  at 
Sweetwater  Reservoir  are  included  in 
the  MSCP  and  are  proposed  to  be 
included  within  the  San  EKego  National 
Wildlife  Refuge.  However,  the  extension 
of  State  Route  125  may  impact  a  portion 
of  these  vernal  pools. 

Mission  Trails  County  Parii 

The  small  vernal  pool  complex  at  this 
site  is  inhabited  by  the  San  Diego  fairy 
shrimp.  The  vernal  pools  are  subject  to 


damage  caused  by  bikes,  trash  dumping, 
and  unrestricted  hiking. 

Linda  Vista 

Museum  specimens  of  the  San  Diego 
fairy  shrimp  are  known  from  Linda 
Vista.  However,  these  vernal  pools  have 
been  eliminated  by  urban  development. 

Kearney  Mesa 

The  vernal  pools  on  Kearney  Mesa 
originally  covered  approximately  38 
square  km  (15  square  mi).  However,  the 
majority  of  this  region  has  been 
developed  for  residential  and 
commercial  uses. 

The  largest  and  most  contiguous  block 
and  number  of  vernal  pools  in  southern 
California  and  northwestern  Baja 
California  occurs  on  Miramar  Naval  Air 
Station.  Weir  and  Bauder  (1991)  state 
that  70  percent  of  the  remaining  vernal 
pools  occiu  on  military  lands. 
Approximately  26  ha  (65  ac)  of  vernal 
pools  are  located  on  the  Miramar  Naval 
Air  Station.  These  pools  exhibit  a  wide 
variety  of  conditions  from  disturbed  to 
pristine,  and  vary  greatly  in  size,  depth, 
type  and  number  of  cobbles,  soil  type, 
hydrological  characteristics,  and  species 
composition.  The  San  Diego  fairy 
shrimp  has  been  estimated  to  inhabit  80 
percent  of  the  vernal  pools  at  the  base 
(Branchiopod  Research  Group  1996). 
This  military  base  will  be  transferred 
from  the  U.S.  Navy  to  the  U.S.  Marine 
Corps  (Department  of  the  Navy  1996). 
The  Marine  Corps  has  proposed 
construction  of  additional  helicopter 
landing  fields,  ammunition  bunkers, 
and  other  facilities  that  may  adversely 
affect  areas  containing  habitat  for  the 
San  Diego  fairy  shrimp. 

The  vernal  pools  at  Montgomery  Field 
occur  within  the  approach  path  of  the 
airport.  This  vernal  pool  complex  is  in 
a  heavily  urbanized  area  surroimded  by 
the  airport,  research  and  office 
developments,  and  Interstate  15  and 
State  Risute  163.  Three  separate  areas  of 
airport  land  encompass  the  watershed 
containing  138  vernal  pools.  Although 
this  site  has  been  set  aside  for  the 
protection  of  the  vernal  pools,  in 
February  1995  unknown  persons  dug 
trenches  which  resulted  in  the  draining 
of  some  high-quality  pools.  The  vernal 
pools  at  Montgomery  Field  are  included 
in  the  MSCP  and  are  proposed  to  be  part 
of  the  San  Diego  National  Wildlife 
Refuge. 

The  construction  of  a  sludge 
processing  facility  and  moimding  of 
excess  dirt  at  the  Miramar  Landfill,  as 
well  as  on-going  landfill  maintenance 
have  eliminated  vernal  pools  inhabited 
by  the  San  Diego  fairy  shrimp.  The 
proposed  extension  of  Nobel  Drive 


would  damage  or  eliminate  the  vernal 
pools  containing  habitat  for  the  spedes. 

Del  Mar  Mesa,  Lopez  Ridge,  and  Mira 
Mesa 

The  vernal  pools  found  on  Del  Mar 
Mesa  are  part  of  a  large  mesa  of 
approximately  36  square  km  (14  square 
mi).  Approximately  120  vernal  pools 
with  a  high  diversity  of  sizes,  depths, 
siirface  configuration,  and  soil  type 
occur  in  this  area  (Bauder  1986).  The 
San  Diego  fairy  shrimp  has  been 
doctunented  in  vernal  pools  at  this  site 
(H.  Wier  and  J.  Brown,  in  litt.,  1994). 
Some  of  the  vernal  pool  complexes  at 
Del  Mar  Mesa  are  included  in  the  MSCP 
and  are  proposed  to  be  included  within 
the  San  Diego  National  Wildlife  Refuge. 
Residential  development  occurs  to  the 
east,  agriculture  consisting  of  row-cn^) 
dry  farming  occurs  in  McGonigle 
Canyon,  and  undeveloped  private  lands 
occur  to  the  west. 

The  City  of  San  Diego's  proposed 
Future  Urbaiiizing  Area  Neighborhood 
8A  project  would  result  in  the  damage 
or  loss  of  several  vernal  pools  on  Del 
Mar  Mesa.  Some  of  these  vernal  pools 
have  recently  been  scraped.  The 
construction  of  two  major  roads  is 
proposed  in  the  immediate  vicinity  of 
the  California  Department  of 
Transportation  vernal  pool  reserve.  If 
completed,  these  roads  would  result  in 
further  isolation  and  fra<^entation  of 
these  vernal  pools  and  their  watersheds, 
as  well  as  impacts  to  several  pools 
outside  of  the  reserve.  Used 
refrigerators,  sofas,  and  other  trash  have 
been  dumped  in  and  around  the  vernal 
pools  outside  of  the  vernal  pool  reserve. 

Ninety  of  the  vernal  pools  on  Lopez 
Ridge  are  owned  by  the  California 
Department  of  Transportation  and  the 
City  of  San  Diego.  The  vernal  pools  have 
a  wide  variety  of  sizes  and  depths 
(Bauder  1986).  The  area  containing 
vernal  pools  on  the  north  side  of  Carroll 
Canyon  is  being  quarried  for  sand  and 
gravel.  Some  of  the  vernal  pool 
complexes  at  Lopez  Ridge  are  included 
in  the  MSCP  and  are  proposed  to  be 
included  within  the  San  Diego  National 
WildUfe  Refuge.  The  remainder  are 
located  on  private  property  and  are 
proposed  to  be  developed  for  residential 
housing.  Although  the  publicly  owned 
pools  are  protected  from  development, 
ORV  activity,  proposed  development 
immediately  adjacent  to  the  preserve, 
and  proposed  restoration  actions  may 
threaten  the  San  Diego  tairy  shrimp  at 
this  locality  (M.  Simovich,  pers.  comm., 
1993). 

Some  of  the  vernal  pools  at 
Challenger  High  School  in  Mira  Mesa 
were  filled  without  authorization  under 
the  Clean  Water  Act  during  the  winter 
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of  1987  to  1988.  No  restoration  for  this 
action  has  occurred  to  date;  a  public 
park  is  proposed  for  this  location. 

Carlsbad 

The  small  vernal  pool  complex  in 
Carlsbad  is  located  on  a  coastal  bluff  in 
an  urbanized  area.  The  San  Diego  fairy 
shrimp  has  been  documented  at  this  site 
(H.  Wier  and  J.  Brown,  in  litt..  1994). 
Construction  of  a  railroad  station  and 
associated  facilities  resulted  in  the 
permanent  loss  of  some  of  the  vernal 
pools.  The  mitigation  consisted  of 
restoration  and  preservation  of 
additional  habitat.  The  remaining  vernal 
pools  are  protected  in  a  preserve. 

Marine  Corps  Base  Camp  Pendleton 

The  vernal  pools  at  Marine  Corps 
Base  Camp  Pendleton  are  found  on  the 
coastal  bluffs  in  the  vicinity  of  Interstate 
5  north  of  the  mouth  of  the  Santa 
Margarita  River,  and  in  the  vicinity  of 
Wire  Mountain  (Bauder  1986).  Mima 
mound  topography  (a  natural  patchwork 
of  soil  mounds  and  surrounding  flat 
groimd)  is  well  developed  on  the  coastal 
bluffs  and  the  vernal  pools  vary  greatly 
in  size  and  depth.  The  vernal  pools  on 
Wire  Moimtain.  in  the  western  portion 
of  the  base,  are  located  in  a  watershed 
consisting  of  coastal  sage  scrub.  The 
vernal  pools  on  Wire  Moimtain  have 
been  fenced  to  prevent  entry  by  casual 
visitors  and  "keep  out"  signs  have  been 
placed  around  a  few  of  the  pools.  Many 
of  the  vernal  pools  on  the  coastal  blu^ 
continue  to  be  damaged  or  destroyed 
during  mihtary  maneuvers. 

Poway 

*  The  vernal  pools  in  Poway  were 
historically  located  north  of  Poway 
Road  and  east  of  Interstate  15  (Bauder 
1986).  Some  of  the  pools  occurred  on 
mesa  fingers  and  others  were  in  grassy 
hills  (Bauder  1986);  however,  only  three 
vernal  pools  were  extant  at  this  site  by 
the  end  of  1987.  The  majority  of  the 
vernal  pools  at  this  site  have  been 
eliminated  by  urban  development.  No 
conservation  measures  have  been 
undertaken  or  aie  proposed  for  the 
Poway  vernal  pools.  Therefore,  these 
pools  are  still  subject  to  potential  urban 
development.  ORV  use,  and  other 
human-caused  disturbances. 

Ramona 

The  vernal  pools  in  Ramona  are  found 
in  an  inland  valley  approximately  65 
km  (40  mi)  from  the  coast  (Bauder 
1986).  They  represent  the  easternmost 
and  highest  elevational  occurrences  in 
San  Diego  Coimty.  These  vernal  pools, 
which  vary  in  size  and  depth,  are 
located  in  non-native  grassland  and 
coastal  sage  scrub.  Expansion  of  the 


Ramona  Airport  may  impact  some  of  the 
vernal  pools.  Other  vernal  pools  have 
been  eliminated  by  the  construction  of 
retail  stores  and  the  realignment  of  Dye 
and  Highland  Roads.  Bauder  (1986) 
stated  that  overgrazing  by  cattle  has  a 
significant  impact  on  these  pools.  To 
date,  no  proposal  has  been  made  to 
protect  the  Ramona  vernal  pools. 

San  Marcos 

The  vernal  pools  in  San  Marcos  are 
more  closely  related,  physically  and 
botanically,  to  vernal  pools  in  Riverside 
Coimty  than  those  in  San  Diego  County 
(Bauder  1986).  Two  of  the  four  vernal 
pool  complexes  in  San  Marcos  have 
been  eliminated  (Bauder  1986;  Chris 
Nagano.  USFWS.  pers.  obs..  1996).  The 
remaining  complexes  have  been 
significantly  impacted  by  discing  (F. 
Roberts.  USFWS,  pers.  obs..  1995). 
Indirect  impacts,  such  as  runoff  from 
adjacent  industrial  areas,  adversely 
affect  the  vernal  pools.  No  conservation 
measures  have  been  undertaken  or  are 
proposed  for  the  San  Marcos  vernal 
pools,  which  the  Qty  of  San  Marcos  has 
requested  be  excluded  from  the 
proposed  MHCP. 

Orange  County 

The  San  Diego  fairy  shrimp  has  been 
recorded  at  Fairview  Park  in  the  City  of 
Costa  Mesa.  This  site  has  been  damaged 
by  recreational  activities,  such  as  dog 
walking,  model  airplane  flying,  and 
soccer  players.  Insecticide  spraying  for 
mosquito  control  in  the  park  also  likely 
adversely  impacts  the  vernal  pool 
habitat.  The  San  Diego  fairy  shrimp  has 
been  found  inhabiting  a  single  vernal 
pool  located  along  the  proposed 
Antonio  Parkway  in  southern  Orange 
County. 

Los  Angeles  County 

The  San  Diego  fairy  shrimp  has  not 
been  recorded  from  the  two  known 
extant  vernal  pools  in  Los  Angeles 
County. 

Ventura  County 

The  San  Diego  fairy  shrimp  has  not 
been  recorded  from  the  two  known 
extant  vernal  pool  complexes  in  Ventura 
County. 

Santa  Barbara  County 

Vernal  pools  are  rare  in  Santa  Barbara 
County;  they  are  located  at  Moore  Mesa, 
EUwood  Mesa,  and  Isla  Vista.  All  of  the 
vernal  pools  in  this  area  have  been  or 
are  currently  imperiled  by  urban 
development.  ORVs,  draining,  and  other 
human-caused  factors  (Ferren  and 
Pritchett  1988).  The  Santa  Barbara 
Coimty  vernal  pools  are  now  isolated 
from  those  in  San  Diego  County  by 


substantial  agricultural  and  urban 
development  in  Ventura,  Los  Angeles, 
and  Orange  counties. 

The  vernal  pools  at  Isla  Vista  are 
found  in  an  isolated  group  that  occurs 
on  a  flat-topped  coastal  mesa.  Despite 
intensive  sampling,  only  a  single  adult 
female  San  Diego  fairy  shrimp  is  known 
from  the  Del  Sol  Open  Space  and  Vemal 
Pool  Reserve  in  Isla  Vista.  This  park  is 
owned  and  managed  by  the  Isla  Vista 
Recreation  and  Park  District,  a  local 
agency  (Ferren  and  Pritchett  1988). 
Directed  surveys  of  vemal  pools  in  Isla 
Vista  for  fairy  shrimp  have  not  located 
any  additional  San  Diego  fairy  shrimp 
individuals  (M.  Simovich,  pers.  comm., 
1994). 

Baja  California 

Few  vemal  pool  complexes  in  Baja 
California  are  similar  to  those  in  San 
Diego  County.  The  vemal  pool  complex 
at  Valle  de  las  Palmas,  located  south  of 
Tecate,  contains  several  proposed  or 
rare  plant  species  (Brown  et  al.  1993). 
The  vemal  pools  at  Valle  de  las  Palmas 
are  being  adversely  affected  by  cattle 
grazing,  agriculture,  and  removal  of  clay 
soil  for  pottery  and  bricks.  The  highly 
disturbed  vemal  pool  complex  located 
at  Bajamar,  north  of  Ensenada,  is 
imperiled  by  cattle  grazing  and 
potentially  from  chemical  spills  from 
the  adjacent  highway.  No  Federal,  State, 
or  local  regulations  protect  the  vemal 
pools  or  the  San  Diego  fairy  shrimp  in 
Mexico. 

The  San  Diego  fairy  shrimp  is 
especially  vulnerable  to  alterations  in 
hydrology.  Its  vemal  pool  habitat  is  also 
vulnerable  to  indirect  destruction  due  to 
the  alteration  of  supporting  watersheds. 
Development  projects  adjacent  to  vemal 
pools  are  often  responsible  for  adverse 
alterations  in  drainage.  Hydrological 
alterations  can  result  from  urban  or 
agricultural  development  or  a 
combination  of  these  activities.  Ah 
increase  in  water  due  to  urban  run-off 
leads  to  increased  inundation,  making 
the  pools  vulnerable  to  invasion  by 
marsh  plant  species  that  outcompete 
obligate  (restricted  to)  vemal  pool  taxa, 
resulting  in  decreased  abundance  of 
obligate  vemal  pool  taxa.  At  the  other 
extreme,  some  pools  have  been  drained 
or  blocked  from  their  source  of  water 
and  have  shown  an  increased 
domination  by  upland  plant  species. 
Alterations  in  vernal  pool  hydrology 
may  adversely  impact  the  San  Diego 
fairy  shrimp  due  to  changes  in  the 
maximum  and  minimum  water 
temperatures. 

Filling  of  vemal  pool  wetlands 
without  authorization  from  the  Corps 
also  poses  a  threat  to  this  species.  The 
Service  is  aware  of  15  actions  that 
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occurred  between  1993  and  1996  in  San 
Diego  County,  including  urban 
development,  that  have  resulted  in  the 
damage  or  destruction  of  approximately 
40  vernal  pools,  exclusive  of  associated 
watersheds,  that  likely  provided  habitat 
for  the  San  Diego  fairy  shrimp  (S.  Wynn. 
F.  Roberts,  impub.  notes).  At  least  three 
of  these  parties  likely  intended  to  alter 
the  elevations  of  the  site  to  eliminate 
one  or  more  of  the  parameters  used  by 
the  Corps  to  define  a  wetland  according 
to  their  1987  jurisdictional  manual  (U.S. 
Army  Corps  of  Engineers  1987).  Similar 
deliberate  activities  that  are  damaging  or 
destroying  vernal  pools  are  likely 
occiuTing  throughout  the  range  of  the 
San  Diego  fairy  shrimp  (S.  Wynn, 
unpub.  notes).  Because  of  the  immediate 
threat  posed  by  these  on-going 
activities,  the  Service  finds  that  good 
cause  exists  for  this  rule  to  take  effect 
immediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3). 

B.  Ovenitilization  for  Commercial, 
Recreational,  Scientific  or  Educational 
Purposes 

Not  known  to  be  applicable. 

C.  Disease  or  Predation. 

No  known  diseases  affect  the  San 
Diego  fairy  shrimp.  Fairy  shrimp  are  a 
food  item  in  the  diet  of  migratory 
waterfowl  and  other  native  animals 
(Krapu  1974,  Swanson  et  al.  1974). 
However,  this  naturally  occurring 
predation  is  not  considered  a  threat  to 
the  continued  existence  of  the  San 
Diego  fairy  shrimp. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  primary  cause  for  the  decline  of 
this  species  is  loss  of  habitat  due  to 
human  activities.  No  State  or  local  laws 
exist  that  adequately  protect  the  San 
Diego  fairy  shrimp.  Other  regulatory 
mechanisms  necessary  for  the 
-conservation  of  its  vernal  pool  habitat 
have  also  proven  inadequate  and 
ineffective. 

Existing  regulatory  mechanisms  that 
could  provide  some  protection  for  the 
San  Diego  fairy  shrimp  include:  (1) 
section  404  of  the  Federal  Clean  Water 
Act;  (2)  occurrence  with  other  species 
protected  by  the  Federal  Endangered 
Species  Act;  (3)  consideration  under  the 
CaUfomia  Environmental  QuaUty  Act 
(CEQA);  (4)  implementation  of 
conservation  plans  piusuant  to  the  State 
of  California's  Natural  Community 
Conservation  Planning  Act  of  1991 
(NCCP),  including  the  San  Diego 
Multiple  Species  Conservation  Plan 
(MSCP),  the  San  Diego  County  MultipFe 
Habitat  Conservation  Plan  (MHCP),  and 
the  Central/Coastal  Orange  County 


NCCP/HCP;  (5)  local  laws  and 
regulations;  (6)  Federal  land 
management  responsibilities;  and  (7) 
Mexican  law. 

Clean  Water  Act 

•  Under  section  404  of  the  Clean  Water 
Act,  the  Corps  regulates  the  discharge  of 
fill  into  waters  of  the  United  States, 
including  navigable  waters,  wetlands 
(e.g.,  vernal  pools),  and  other  waters  (33 
CFR  parts  320-330).  The  Clean  Water 
Act  requires  project  proponents  to 
obtain  a  permit  from  the  Corps  prior  to 
imdertaking  many  activities  (e.g.. 
grading,  discharge  of  soil  or  other  fill 
material)  that  would  result  in  the  filling 
of  wetlands  subject  to  the  Corps' 
jurisdiction.  The  Corps  promulgated 
Nationwide  Permit  Number  26  to 
address  fill  of  isolated  or  headwater 
wetlands  totaling  less  than  10  acres. 
Under  the  1996  reauthorized 
Nationwide  Permit  26  (61  FR  65873), 
project  proposals  that  involve  the  fill  of 
wetlands  of  less  than  one-third  of  an 
acre  are  considered  authorized.  Fill  of 
between  one-third  and  one  acre  requires 
notification  only  to  the  Corps.  Where  fill 
would  adversely  modify  between  1  and 
3  acres  of  wetland,  the  Corps  circulates 
a  predischarge  notification  to  the 
Service  and  other  interested  parties  for 
comment  to  determine  whether  an 
individual  permit  should  be  required  for 
a  proposed  fill  activity  and  associated 
impacts. 

Individual  Corps  permits  are  required 
for  discharge  of  material  that  would  fill 
or  adversely  modify  more  than  3  acres 
of  wetlands.  The  review  process  for 
individual  permits  is  more  rigorous  than 
for  nationwide  permits.  Unlike 
nationwide  permits,  an  analysis  of 
cumulative  wetland  impacts  is  required 
for  individual  permit  applications. 
Resulting  permits  may  include  special 
conditions  that  require  potential 
avoidance  or  mitigation  for 
environmental  impacts.  On  nationwide 
permits,  the  Corps  has  discretionary 
authority  to  instead  require  an 
individual  permit  if  the  Corps  beUeves 
that  resources  are  sufficiently  important, 
regardless  of  the  wetland's  size.  In 
practice,  however,  the  Corps  generally 
does  not  require  an  individual  permit 
when  a  project  qualifies  for  a 
nationwide  permit,  unless  a  threatened 
or  endangered  species  or  other 
significant  resources  would  be  adversely 
affected  by  the  proposed  activity.  Most 
vernal  pools  and  swales  within  the 
range  of  the  San  Diego  fairy  shrimp 
encompass  less  than  1  acre.  The 
discontinuous  distribution  of  these  sites 
has  allowed  some  landowners  to  divide 
large  projects  into  several  smaller 
projects.  Wetland  acreage  on  these 


smaller  projects  is  generally  less  than  1 
acre,  and  therefore,  most  projects 
qualify  for  Nationwide  Permit  26. 
Discing  and  other  farming  or  ranching 
practices,  including  grazing,  ran 
degrade  or  destroy  vernal  pool  habitat 
without  a  permit  from  the  Corps 
because  many  of  these  activities  are 
exempt  from  regulation  under  the  Clean 
Water  Act  (33  CFR  323.4(a)).  The 
discontinuous  configuration  of  the  pools 
and  swales  further  obscures  separation 
of  these  wetland  losses. 

Endangered  Species  Act 

The  Act  can  incidentally  afford 
protection  to  San  Diego  fairy  shrimp  if 
they  co-exist  with  species  already  listed 
as  threatened  or  endangered.  Pogogyne 
abramsii  (San  Diego  mesa  mint),  P. 
nudiscula  (Otay  mesa  mint),  OrcutUa 
calif omica  (California  orcutt  grass). 
Eryngium  aristulatum  var.  parishii  (San 
Diego  button  celery),  and  the  Riverside 
fairy  shrimp  [Streptocephalus  wootoni) 
are  Usted  as  endangered  under  the  Act 
and  occiu  in  the  same  habitat  as  the  San 
Diego  fairy  shrimp.  However,  these 
species  are  not  always  found  in  the 
same  vernal  pools  or  vernal  pool 
complexes  as  the  San  Diego  fairy 
shrimp.  The  Riverside  fairy  shrimp  and 
San  ENego  fairy  shrimp  are  known  to  co- 
exist in  only  three  vernal  pool 
complexes  in  San  Diego  County.  Within 
a  vernal  pool  complex,  the  San  Diego 
fairy  shrimp  often  does  not  occur  in  the 
same  pools  as  listed  plant  species. 
Except  for  the  Riverside  fairy  shrimp, 
these  other  noted  vernal  pool  species 
are  plants  for  which  the  Act  does  not 
provide  prohibitions  against  take. 
Therefore,  the  umbrella  protection  that 
they  may  provide  would  only  occur  if 
a  proposed  federally  funded  or 
authorized  action  would  jeopardize  the 
continued  existence  of  those  species,  as 
determined  in  a  biological  opinion 
developed  under  section  7  of  the  Act. 

Cahfomia  Environmental  Quality  Act 

Section  15380  of  the  CEQA  requires 
that  impacts  to  any  taxon  that  meets  the 
criteria  for  listing  under  the  California 
Endangered  Species  Act  be  treated  as 
significant  regardless  of  its  current 
fisting  status.  The  San  Diego  fairy 
shrimp  has  been  recognized  as  a  distinct 
taxon  by  the  scientific  and  local 
conservation  communities  since  1990. 
Impacts  to  this  species  would  qualify  as 
significant  under  section  15380  of  the 
CEQA  even  though  this  species  was  not 
described  taxonomically  until  1993 
(Fugate  1993).  However,  this  taxon  has 
only  been  considered  in  a  limited 
number  of  environmental  impact  reports 
since  1990.  Required  biological  surveys 
are  often  inadequate  and  project 
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proponents  may  ignore  the  results  of 
surveys  if  occiurences  of  sensitive 
species  are  viewed  as  a  constraint  on 
project  design.  Mitigation  measures 
used  to  condition  project  approvals  are 
essentially  experimental  and  fail  to 
adequately  guarantee  protection  of  the 
populations.  Most  mitigation  plans  that 
have  been  required  were  designed 
specifically  for  vernal  pool  plants.  The 
artificial  creation  of  vernal  pools  as 
compensatory  mitigation  has  not  been 
scientifically  demonstrated  to  be 
successful  (Ferren  and  Gevirtz  1990; 
Zedler  and  Black  1988;  M.  Simovich,  in 
litt.,  1992).  For  example,  in  San  Diego 
County,  vernal  pools  containing  the  San 
Diego  fairy  shrimp  and  tho  federally  and 
State-listed  San  CHego  mesa  mint  were 
destroyed  without  adequate 
environmental  documentation  or 
coordination  with  the  Service  and  the 
California  Department  of  Fish  and 
Game. 

Natiiral  Communities  Conservation 
Planning  Act 

In  1991,  the  State  of  California  passed 
the  NCCF  Act  to  address  the 
conservation  needs  of  natural 
ecosystems  throughout  the  State.  The 
initial  focus  of  this  program  was  the 
coastal  sage  scrub  community  in 
southern  California,  although  other 
associated  vegetation  communities  are 
also  being  addressed  in  this  ecosystem- 
based  planning  approach.  The  San 
Diego  fairy  shrimp  is  foimd  in  vernal 
pools  that  are  often  not  located  in 
coastal  sage  scrub.  However,  the  San 
Diego  fairy  shrimp  is  being  treated  as  a 
covered  species  under  the  MSCP  plan 
and  MHCP.  These  plans,  under 
development  by  the  County  of  San 
Diego  and  its  coastal  cities,  are  being 
integrated  as  components  of  the  NCCF 
program.  The  MSCP  is  developed  and  is 
aurently  undergoing  the  final  stages  of 
the  public  review  process.  The  MHCP  is 
still  in  the  developmental  phase,  and  it 
is  uncertain  as  to  how  successful  it  will 
be  in  providing  protection  for  this 
species.  The  Central/Coastal  Orange 
County  NCCP/HCP  (approved  by  the 
Service  on  July  17, 1996)  treats  the  San 
Diego  fairy  shrimp  as  a  "conditionally 
covered"  species  and  provides  coverage 
for  this  species  imder  the  section 
10(a)(1)(B)  "incidental  take"  permits 
only  for  highly  degraded  and/or 
artificial  habitat  Non-degraded,  natural 
vernal  pool  habitat  is  not  covered.  The 
San  Diego  fairy  shrimp  has  not  been 
confirmed  in  the  Central/Coastal  NCCP/ 
HCP  planning  area.  If  present,  it  would 
likely  occur  in  highly  degraded  and/or 
artificial  habitat,  where  incidental  take 
would  be  allowed  under  the  pennit 


Local  Laws  and  Regulations 

The  San  Diego  fairy  shrimp  is  not 
specifically  protected  under  any  local 
laws  or  regulations.  The  San  Diego  fairy 
shrimp  occurs  within  the  California 
I!)epartment  of  Transportation  Vernal 
Pool  Preserve  on  Del  Mar  Mesa. 
Although  these  pools  are  being  managed 
for  the  long-term  protection  of  vernal 
pool  flora  and  fauna,  ORV  activity, 
proposed  development  immediately 
adjacent  to  the  preserve,  and  proposed 
restoration  actions  may  threaten  the  San 
Diego  fairy  shrimp  at  Uiis  locality  (M. 
Simovich,  pers.  comm.,  1993). 

The  San  Diego  Vernal  Pool 
Preservation  Program,  enacted  by  the 
City  of  San  Diego  in  1980,  did  not 
include  adequate  protection  for  vernal 
pools,  nor  did  it  contain  sufficient 
mitigation  to  compensate  for  the  loss  of 
vernal  pools.  More  than  800  pools  have 
been  destroyed  under  the  preservation 
plan,  and  only  three  sites  containing 
approximately  8  ha  (21.8  ac)  of 
watersheds  containing  vernal  pools 
have  been  purchased  using  $882,000  of 
the  mitigation  fimds.  The  preservation 
program  did  not  collect  sufficient  funds 
to  mitigate  the  vernal  pool  land  area 
lost,  nor  did  it  include  suitable  preserve 
size,  design  configiuation,  or  adequate 
management. 

Federal  Land  Management 
Responsibilities 

The  Service  has  proposed  a  National 
Wildlife  Refuge  in  San  Diego  Coimty 
which  includes  a  proposed  Vernal  Pool 
Stewardship  Project.  The  Draft 
Environmental  Assessment  for  the 
Vernal  Pools  Stewardship  Project  was 
released  in  November  of  1996.  Approval 
of  the  Vernal  Fools  Stewardship  Project 
does  not  grant  the  Service  jiuisdiction 
or  control  over  lands  within  the  project 
boundary,  nor  does  it  automatically 
make  lands  within  the  project  boundary 
part  of  the  National  Wildlife  Refuge 
System  (NWRS).  Lands  do  not  become 
part  of  the  NWRS  until  they  are 
purchased  by  the  Service  or  are  placed 
under  an  agreement  that  provides  for 
management  as  part  of  the  refuge 
system.  Service  policy  is  to  acquire 
lands  only  from  willing  sellers.  To  date, 
the  Service  has  not  purchased  any  lands 
for  inclusion  in  the  vernal  pool  unit,  nor 
are  any  lands  under  an  agreement  to  be 
managed  as  part  of  the  refuge.  Proposed 
projects  are  located  within  several  of  the 
areas  recommended  for  inclusion  in  the 
vernal  pool  refuge.  On  Otay  Mesa  and 
below  the  Sweetwater  Reservoir,  the 
proposed  alignment  for  State  Route  125 
intersects  lands  within  the  proposed 
refuge  boundary.  Because  these  lands 
have  not  been  purchased,  the  Federal 


Highways  Administration  does  not  have 
to  complete  an  evaluation  pursuant  to 
section  4(f)  of  the  U.S.  Department  of 
Transportation  Act  (49  U.S.C.  303).  In 
addition,  a  resort  is  proposed  within  the 
unit  located  above  Otay  Lakes  that 
would  eliminate  the  vernal  pools  on 
that  site. 

The  San  Diego  fairy  shrimp  is  found 
on  Federal  lands  managed  by  the  U.S. 
Navy  at  ChoUa  Heights  Naval  Housing 
and  Miramax  Naval  Air  Station,  and  the 
U.S.  Marine  Corps  at  Camp  Pendleton. 
These  lands  are  used,  in  part,  for 
military  training  activities  that  involve 
ORV  maneuvers  that  adversely  impact 
the  species  (Hogan  and  Belk  1992).  The 
air  station  vnll  be  transferred  to  the 
Marine  Corps  on  October  1, 1997.  The 
Marine  Corps  has  indicated  that  they 
will  not  allow  a  National  Wildlife 
Refuge  overlay  on  the  air  station 
(Department  of  the  Navy  1996); 
however,  they  have  agreed  to  place  a 
vernal  pool  stewardship  overlay  on  the 
areas  of  the  base  containing  vernal 
pools.  The  Marine  Corps  stated  that  they 
will  implement  management  plans  for 
the  vernal  pools  at  Miramar  Naval  Air 
Station  and  Camp  Pendleton,  but  none 
has  been  prepared  to  date.  Surrounding 
privately  owned  vernal  pool  habitat  and 
watershed  is  not  protected. 

Mexican  Law 

The  Service  is  not  aware  of  any 
existing  regulatory  mechanisms  that 
would  protect  the  San  Diego  fairy 
shrimp  or  its  habitat  where  it  occius  in 
northwestern  Baja  California,  Mexico. 

E.  Other  Natural  or  Man-Mmade  Factors 
Affecting  Their  Continued  Existence 

Secondary  impacts  associated  with 
urbanization  indude  disposal  of  waste 
materials  into  habitat  for  the  San  Diego 
fairy  shrimp.  Disposal  of  concrete,  tires, 
refrigerators,  sofas,  and  other  trash 
adversely  affects  these  animals  by 
eliminating  habitat,  disrupting  pool 
hydrology  or,  in  some  cases,  through 
release  of  toxic  substances  (Bauder 
1986, 1987).  Malathion,  herbicides, 
laundry  detergent,  household  plant 
fertilizer,  and  motor  oil  have  been 
documented  to  be  fatal  to  the  San  Diego 
fairy  shrimp  through  poisoning  of  the 
animals  or  by  the  formation  of  a  barrier 
to  gas  exchange  on  the  surface  of  the 
water,  which  can  result  in  asphyxiation 
(Branchiopod  Research  Group  1996). 
Dust  and  other  forms  of  air  or  water 
pollution  from  commercial  development 
or  agricultural  projects  may  also  be 
deleterious  to  this  animal. 

ORV  use  also  imperils  the  San  Diego 
fairy  ^irimp.  ORVs  crush  fairy  shrimp 
eggs  (Ericksen  et  al.  1986);  less  than  the 
weight  of  an  apple  can  cnish  dormant 
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Cairy  shrimp  eggs  (Branchiopod 
Research  Group  1996).  ORVs  can  also 
cut  deep  ruts,  compact  soil,  destroy 
native  vegetation,  and  alter  pool 
hydrology.  Fire  fighting  activities, 
security  patrols,  military  maneuvers, 
and  recreational  activities  have 
cumulatively  damaged  vernal  pool 
habitats  in  many  areas  within  the  range 
of  the  species  (Bauder  1986, 1987).  On 
the  Otay  Mesa,  law  enforcement-related 
ORV  use  by  the  U.S.  Border  Patrol  has 
adversely  impacted  vernal  pools  known 
to  be  inhiabited  by  the  San  Diego  Cairy 
shrimp. 

Cattle  grazing  occurs  on  Otay  Mesa, 
Otay  Lakes,  and  Ramona  in  areas  where 
several  vernal  pool  complexes  contain 
the  San  Diego  fiairy  shrimp.  Overgrazing 
in  areas  containing  the  animal  and  its 
habitat  is  likely  detrimental.  High  levels 
of  pasture  runoff  may  lead  to  increased 
siltation  of  vernal  pool  habitat.  High 
livestock  densities  may  restilt  in 
excessive  physical  disturbance,  such  as 
trampling,  and  cause  changes  in  pool 
water  chemistry  and  water  quality. 
Impacts  due  to  overgrazing  have  been 
described  as  analogous  to  those  from 
vehicle  traffic  (e.g.,  causing  deep  tracks, 
burying  eggs,  and  trampling 
individuals)  (Bauder  1986, 1987). 

The  Service  has  carefully  assessed  the 
best  available  scientific  and  commercial 
information  regarding  past,  present,  and 
future  threats  faced  by  the  San  Diego 
fairy  shrimp  in  determining  to  issue  this 
final  rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  the  San  Diego 
fairy  shrimp  as  endangered.  This 
species  is  imperiled  by  rapid 
urbanization,  conversion  of  land  to 
agricultural  use.  vehicle  use,  extremely 
limited  available  habitat  (less  than  81  ha 
(200  ac)  of  vernal  pools),  and  changes  in 
hydrologic  patterns  in  areas  where  they 
occur.  Numerous  ongoing  and  proposed 
development  projects  pose  an  imminent 
threat  to  the  San  Diego  fairy  shrimp. 
Extraordinary  increases  in  the  hmnan 
population  and  associated  pressxires 
from  urban  development  have  rendered 
existing  regulatory  mechanisms 
inadequate.  All  of  the  known 
populations  of  the  San  Diego  fairy 
shrimp  are  imperiled.  Only  a  portion  of 
the  extant  vernal  pools  would  be 
protected  under  the  MSCP  and/or  the 
proposed  San  Diego  National  Wildlife 
Refuge.  Because  the  San  Diego  fairy 
shrimp  has  been  extirpated  from  all  but 
approximately  81  ha  (200  ac)  of  vernal 
pool  habitat,  and  becaiise  of  the  threats 
to  the  species  discussed  above,  the  San 
Diego  fairy  shrimp  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  and  thus  meets  the 
definition  of  endangered  as  defined  in 
the  Act.  Designation  of  critical  habitat 


for  the  San  Diego  fairy  shrimp  is  not 
prudent  for  the  reasons  discussed 
below. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (I)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  consideration  or 
protection;  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximiun  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  concurrenUy  with 
determining  a  species  to  be  endangered 
or  threatened,  llie  Service  finds  that  the 
designation  of  critical  habitat  is  not 
prudent  for  the  San  Diego  fairy  shrimp. 
Service  regulations  at  50  CFR 
424.12(a)(1)  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  Because  the 
San  Diego  fairy  shrimp  faces  niunerous 
human-caused  threats  (see  Factors  "A" 
and  "E"  above),  the  publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  would 
make  this  species  more  vulnerable  to 
incidents  of  vandalism  and,  therefore, 
would  contribute  to  the  decline  of  the 
species.  A  niunber  of  sites  inhabited  by 
the  San  Diego  fairy  shrimp  occiu  on 
private  land  that  is  imdergoing  rapid 
urban  development  and  agricultuial 
conversion.  As  documented  in  this  rule, 
some  areas  have  been  destroyed  to 
eliminate  vernal  pool  characteristics 
and  escape  regulatory  jiuisdiction  by 
the  Corps.  The  proper  agencies  have 
been  notified  concerning  management 
requirements  of  the  animal.  Protection 
of  the  habitat  of  the  species  will  be 
addressed  through  the  recovery,  section 
7  consultation,  and  incidental  take 
permit  processes.  Federal  involvement 
in  areas  where  the  ammal  occurs  can  be 


identified  without  designaticm  of  critical 
habitat.  Therefore,  the  Service  finds  that 
designation  of  critical  h^itat  for  the 
San  Diego  fairy  shrimp  is  not  prudent  at 
this  time,  because  such  designation 
would  likely  increase  the  degree  of 
threat  from  vandalism  or  other  human 
activities. 

Available  Consenration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  public  awareness  and 
conservation  actions  by  Federal,  State, 
and  local  agencies,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  plans  be 
developed  for  listed  species.  The 
protection  required  by  Federal  agencies 
and  the  prohibitions  agaiiist  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(1)  requires  Federal 
agencies  to  use  their  authorities  to 
further  the  purposes  of  the  Act  by 
carrying  out  programs  for  listed  species. 
Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  insure  that  activities 
they  authorize,  fund,  or  cany  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  the  species.  If  a  Federal 
action  is  likely  to  adversely  affect  a 
listed  species,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  the  Service. 

Federal  agencies  expected  to  have 
involvement  with  the  San  Diego  fairy 
shrimp  include  the  Army  Corps  of 
Engineers  and  the  Environmental 
Protection  Agency  due  to  their  permit 
authority  under  section  404  of  the  Clean 
Water  Act.  Nationwide  permits  are  not 
valid  where  a  federally  listed 
endangered  or  threatened  species  would 
be  affected  by  the  proposed  project 
When  listed  species  may  be  affected, 
formal  consultation  is  required  pursuant 
to  section  7  of  the  Act  before  nationwide 
permits  become  effiective. 

The  San  Diego  fairy  shrimp  occurs  on 
Miramar  Naval  Air  Station,  Marine 
Corps  Base  Camp  Pendleton,  and  Cholla 
Heights  Naval  Housing.  These  bases  will 
likely  be  involved  through  military 
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activities  or  potential  excessing  of 
Federal  lands.  The  Department  of 
Transportation  (Federal  Highways 
Administration)  may  possibly  be 
afiected  by  the  listing  of  this  species 
because  some  populations  occur  on 
properties  where  federally  funded 
roadways  may  be  constructed.  Activities 
undertaken  by  the  U.S.  Border  Patrol 
may  affect  vernal  pools  containing  the 
species  along  the  international  border, 
llie  Federal  Aviation  Administration 
will  be  affected  through  activities  they 
fund,  permit,  or  authorize  at  the 
Ramona  Airport  and  Montgomery  Field 
Airport.  In  addition,  the  Department  of 
Housing  and  Urban  Development  (HUD) 
may  insure  housing  loans  in  areas  that 
presently  support  San  Diego  fairy 
shrimp.  HUD  actions  regarding  these 
loans  would  also  be  subject  to  review  by 
the  Service  under  section  7  of  the  Act. 

The  listing  of  the  San  Diego  fairy 
shrimp  also  brings  sections  5  and  6  of 
the  Act  into  effect.  Section  5  authorizes 
acquisition  of  lands  for  the  piuposes  of 
conserving  endangered  and  threatened 
species.  Pursuant  to  section  6,  the 
Service  will  be  able  to  grant  funds  to  the 
affected  State  for  management  actions 
aiding  in  protection  and  recovery  of  the 

Listing  the  San  Diego  fairy  shrimp  as 
endangered  provides  for  the 
development  and  implementation  of  a 
recovery  plan  for  the  species.  Such  a 
plan  will  bring  together  State  and 
Federal  efforts  for  conservation  of  the 
species.  The  plan  will  establish  a 
framework  for  agencies  to  coordinate 
activities  and  cooperate  with  each  other 
in  conservation  efforts.  The  plan  will  set 
recovery  priorities  and  estimate  the 
costs  of  various  tasks  necessary  to 
accomplish  the  priorities.  It  also  will 
describe  site-specific  management 
actions  necessary  to  achieve 
conservation  and  survival  of  the  San 
Diego  fairy  shrimp. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of 
prohibitions  and  exceptions  that  apply 
to  all  endangered  wildlife.  The 
prohibitions,  codified  at  50  CFR  17.21 
for  endangered  wildlife,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(includes  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect;  or  to  attempt  any  of  these), 
im{x>rt  or  export,  ship  in  interstate  or 
foreign  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 


to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  De  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34272).  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  constitute  a 
violation  of  section  9  of  the  Act.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  the  listing  on 
proposed  and  on-going  activities  within 
a  species'  range.  Activities  that  could 
potentially  result  in  "take"  of  the  San 
Diego  fairy  shrimp  include,  but  are  not 
limited  to:  unauthorized  collecting  or 
handling  of  the  animal,  imauthorized 
pesticide  applicaticms  within  the  vernal 
pool  habitat  of  the  species,  or 
intentional  or  unauthorized  damage  or 
destruction  of  its  habitat  (e.g..  ORV  use, 
urtian  development  or  agricultiiral 
converaion  that  damages  or  destroys  the 
vernal  pools  or  alters  their  hydrology), 
violation  of  the  terms  and  conditions  of 
discharge  permits,  and  discharges  or 
diunping  of  toxic  chemicals,  silt 
fertilizers,  oil,  organic  wastes,  or  other 
pollutants  into  watera  supporting  the 
species. 

Activities  that  the  Service  believes  are 
unlikely  to  result  in  a  violation  of 
section  9  are:  possession,  delivery,  or 
movement,  including  interstate 
transport  and  import  into  or  export  from 
the  Unites  States,  involving  no 
commercial  activity,  of  dead  specimens 
of  the  San  Diego  fairy  shrimp  that  were 
collected  prior  to  the  date  of  publication 
in  the  Federal  Register  of  the  final 
regulation  adding  this  species  to  the  list 
of  endangered  species:  and  federally 
approved  projects  that  involve  activities 
such  as  discharge  of  fill  material, 
draining,  ditching,  tiling,  pond 
construction,  stream  channelization  or 
diversion,  or  alteration  of  surface  or 
ground  water  into  or  out  of  a  wetland 
(i.e..  due  to  roads,  impoundments, 
discharge  pipes,  storm  water  detention 
basins,  etc.).  when  such  activity  is 
conducted  in  accordance  with  any 
reasonable  and  prudent  measures  given 
by  the  Service  in  accordance  with 
section  7  of  the  Act. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  of  the  Act  should  be  directed 


to  the  Field  Supervisor  of  the  Service's 
Carlsbad  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  regarding  listed  wildlife  and 
inquiries  about  prohibitions  and  permits 
should  be  addressed  to  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services, 
Endangered  Species  Permits,  911  N.E. 
11th  Avenue,  Portland,  Oregon  97232- 
4181  (telephone  503/231-2063, 
fecsimile  503/231-6243). 

Reasons  for  Effective  Date 

The  Service  is  concerned  that 
issuance  of  a  final  rule  for  this  species 
that  is  not  effective  immediately  upon 
publication  will  result  in  continued 
deliberate  damage  to  vernal  pools 
inhabited  by  the  San  Diego  fairy  shrimp. 
As  discussed  imder  Factor  "A"  above, 
on-going  alteration  of  vernal  pool 
hydrology  and  destruction  of  pools  has 
been  doomiented  by  the  Service. 
Because  of  the  immediate  threat  to  the 
continued  existence  of  the  San  EKego 
fairy  shrimp  posed  by  these  on-going 
activities,  the  Service  finds  that  good 
cause  exists  for  this  rule  to  take  effect 
immediately  upon  publication  in 
accordance  with  5  U.S.C.  553(d)(3). 

National  EnTironmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defijied  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prep«ued  in  connection  with  regulations 
adopted  purauant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Refineuces  Cited 

A  complete  list  of  all  references  cited 
in  this  nUe  is  available  upon  request 
from  the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

Required  Determinations 

The  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  foimd  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Managment  and  Budget  under  Executive 
Order  12866. 

Authors 

The  primary  authors  of  this  final  rule 
are  Chris  Nagano  and  Susan  Wynn, 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 
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4Jst  of  Subjects  in  50  CFR  Part  17 

Endangered  and  tkreatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Prmnulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 


Regulations,  is  amended  as  set  forth 
below: 

PAm*  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 


2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  CRUSTACEANS,  to  the  List 
of  Endangered  and  Threatened  Wildlife, 
to  read  as  follows: 


§17.11    Endangered  and 
wildlife. 


(h) 


QpdClOS 


Vette- 
brate 


Common  name 


Scientific  name 


Historic  range 


where 
endan- 
gered or 
ttveat- 
ened 


Status 


When 
listed 


Critical 
habitat 


Special 
rules 


Crustaceans 


Fairy  shrimp,  San  Diego Branchinecta 

ssndiegonensis. 


U.SA.  (CA),  Mexico  ..         NA 


608 


NA 


NA 


Dated:  January  27, 1997. 
John  G.  Rogers, 

AcUng  Director,  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  97-2578  Filed  1-31-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  \he  put>iic  of  ttw  proposed 
issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nutking  prior  to  the  adoption  of  the  final 
mies. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart900 
RIN320fr-AH70 

Intergovernmental  Personnel  Act 
Programs;  Standards  for  a  Merit 
System  of  Personnel  Administration 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  revising  the  regulations 
on  the  Standards  for  a  Merit  System  of 
Personnel  Administration.  The  revision 
reflects  changes  and  revisions  in  laws  or 
regulations  that  require  State  and  local 
governments  to  establish  and  maintain 
merit  systems  of  personnel 
administration.  Specifically,  the  revised 
regulations  eliminate  any  implied 
individual  right  of  appeal  to  0PM, 
eliminate  obsolete  references  to  the 
Federal  Personnel  Manual,  and  provide 
a  current  list  of  covered  programs. 
DATES:  Comments  must  be  received  on 
or  before  March  5, 1997. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Carol  J.  Okin,  Associate 
Director,  Office  of  Merit  Systems 
Oversight  and  Effectiveness,  Office  of 
Personnel  Management,  Room  7470, 
1900  E  Street  NW.,  Washington,  DC 
20415-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
L.  Smith,  202-606-2980.  FAX  202-606- 
2663. 

SUPPLEMENTARY  INFORMATION:  Section 
900.606  of  Subpart  F,  Standards  for  a 
Merit  System  of  Personnel 
Administration,  provided  for 
publication  of  procedures  implementing 
merit  requirements  in  the  Federal 
Personnel  Manual  (FPM).  No 
procedures  were  ever  issued  under  the 
FPM  system  which  was  abolished 
December  31, 1993.  The  section  was 
unnecessary  and  is  being  withdrawn  to 
be  consistent  with  the  sunset  of  the 
FPM.  Appendix  A  is  being  revised  to 
reflect  changes  in  laws  and  regulations 


thai  have  occurred  since  1983  when  the 
list  of  pertinent  laws  and  regulations 
was  last  revised. 

Our  1983  revisions  to  these 
regulations  promoted  flexibility  and 
innovation  at  the  State  and  local  levels 
by  eliminating  standardized,  detailed 
requirements.  These  new  revisions 
continue  that  emphasis,  and  are 
consistent  with  the  Intergovernmental 
Personnel  Act's  requirement  to 
minimize  Federal  intervention  in  State 
and  local  government  personnel 
administration.  Consequently,  we  are 
modifying  regulations  at  5  CFR 
900.604(b)(3)  that  require  the  Chief 
Executive  to  resolve  compliance  issues 
"to  the  satisfaction  of  the  Office  of 
Personnel  Management."  We  are  doing 
this  for  two  reasons.  First,  0PM  has  no 
independent  authority  to  adjudicate 
individual  complaints.  The  Act  restricts 
OPM  from  exercising  "authority, 
direction  or  control  over  the  selection, 
assignment,  advancement,  retention, 
compensation,  or  other  personnel  action 
with  respect  to  any  individual  State  or 
local  employee."  Second,  the  respective 
statutes  which  require  State  or  local 
governments  to  establish  merit  systems 
do  so  pursuant  to  proper  and  efficient 
grants  administration.  We  believe  that 
issues  of  merit  systems  compliance 
should  be  raised  and  addressed  in  the 
context  of  State  or  local  government 
performance  in  grants  administration, 
and  that  this  is  appropriately  done  by  or 
under  the  direction  of  the  Federal 
grantor  agency.  Therefore,  OPM's  policy 
will  be  to  accept  allegations  of  non- 
compliance with  the  standards  only 
h-om  grantor  agencies.  As  required  by 
the  Act,  OPM  will  continue  to  provide, 
when  requested,  interpretation,  advice, 
and  technical  assistance  when  such 
issues  arise. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  imposes  no  new  requirements 
on  State  or  local  governments. 

Li^t  of  Subiects  in  5  CFR  Part  900 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees.  Individuals  with 
disabilities.  Intergovernmental  relations. 


U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
part  900  subpart  F,  of  title  5,  Code  of 
Federal  Regulations,  as  follows: 

PART  900— INTERGOVERNMENTAL 
PERSONNEL  ACT  PROGRAMS 

1.  The  authority  citation  for  part  900, 
subpart  F,  continues  to  read  as  follows. 

Authority:  42  U.S.C.  4728.  4763;  E.  O. 
11589,  3  CFR  part  557.  (1971-1975 
Compilation). 

2.  In  §  900.604  paragraph  (b)(3)  is 
revised  and  paragraph  (b)(4)  is  added, 
§  900.606  is  removeil,  and  Appendix  A 
is  revised  to  read  as  follows. 

§900.604    Compliance. 

***** 

(b)*  *  * 

(3)  When  a  chief  executive  requests 
the  assistance  of  the  Office  of  Personnel 
Management,  the  Office  will  provide 
consultation  and  technical  advice  to  aid 
the  State  or  local  government  in 
complying  with  the  Standards. 

(4)  The  Office  of  Personnel 
Management  will  advise  Federal 
agencies  on  application  of  the  Standards 
in  resolving  compliance  issues  and  will 
recommend  actions  to  carry  out  the 
purposes  of  the  Intergovernmental 
Persoimel  Act.  Questions  regarding 
interpretation  of  the  Standards  will  be 
referred  to  the  Office  of  Personnel 
Management. 

§900.606    [Removed] 

Appendix  A  to  Subpart  F — Standards 
for  a  Merit  S3rstem  of  Personnel 
Administration 

Parti 

The  following  programs  have  a  statutory 
requirement  for  the  establishment  and 
maintenance  of  personnel  standards  on  a 
merit  basis. 

Program,  Legislation,  and  Statutory 
Reference 

Food  Stamp,  Food  Stamp  Act  of  1977,  as 
amended:  7  U.S.C.  2020(e)(6)(B). 

Old-Age  Assistance,  Social  Security  Act 
(Title  1),  as  amended  by  the  Social  Security 
Act  Amendments  of  1939,  section  101,  on 
August  10. 1939: 42  U.S.C.  302(a)(5)(A). i 


'  Pub.  L  92-603  repealed  Titles  1,  X,  XIV,  and  XVI 
of  the  Social  Security  Act.  effective  January  1, 1974. 
except  that  "such  repeal  does  not  apply  to  Puerto 
Rico.  Guam,  and  the  Virgin  Islands." 
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Employment  Security  (Unemployment 
Insiirance  and  Employment  Services),  Social 
Security  Act  (Title  III),  as  amended  by  the 
Social  Security  Act  Amendments  of  1939, 
Section  301,  on  August  10, 1939,  and  the 
Wagner-Peyser  Act,  as  amended  by  Pub.  L. 
81-775,  section  2,  on  September  8, 1950;  42 
U.S.C  503(a)(1)  and  29  U.S.C.  49d(b). 

Aid  to  Families  with  Dependent  Children, 
Social  Security  Act  (Title  IV-A),  as  amended 
by  the  Social  Security  Act  Amendments  of 
1939,  section  401.  on  August  10. 1939;  42 
U.S.C  602(a)(5). 

Aid  to  the  Blind,  Social  Security  Act  (Title 
X),  as  amended  by  the  Social  Security  Act 
Amendments  of  1939,  section  701,  on  August 
10, 1939;  42  U.S.C.  1 202(a)(5)(A). ' 

Aid  to  the  Permanently  and  Totally 
Disabled,  Social  Security  Act  (Title  XIV),  as 
amended  by  the  Social  Security  Act 
Amendments  of  1950,  section  1402,  on 
August  28. 1950;  42  U.S.C.  1352(a)(5)(A).i 

Aid  to  the  Aged,  Blind  or  Dibbled.  Social 
Security  Act  (Title  XVI),  as  amended  by  the 
Public  Welfare  Amendments  of  1962,  section 
1602,  on  July  25, 1962;  42  U.S.C. 
1382(a)(5)(A).' 

Medical  Assistance  (Medicaid),  Social 
Security  Act  (Title  XIX),  as  amended  by  the 
Social  Security  Amendments  of  1965,  section 
1902,  on  July  30,1965;  42  U.S.C. 
1396(a)(4)(A). 

State  and  Community  Programs  on  A&V 
(Older  Americans),  Older  Americans  Act  of 
1965  (Title  III),  as  amended  by  the 
Comprehensive  Older  Americans  Act 
Amendments  of  1976,  section  307  on  October 
18,1978;  42  U.S.C  3027(a)(4). 

Foster  Care  and  Adoption  Assistance, 
Social  Security  Act  (Title  IV-E)  as  amended 
by  the  Adoption  Assistance  and  Child 
Welfare  Act  of  1980;  42  U.S.C  671(a)(5). 

Partn 

The  following  programs  have  a  regulatory 
requirement  for  the  establishment  and 
maintenance  of  personnel  standards  on  a 
merit  basis. 

Program,  Legislation,  and  Regulatory 
Reference 

Occupational  Safety  and  Health  Standards, 
Williams-Steiger  Occupational  Safety  and 
Health  Act  of  1970;  Occupational  Safety  and 
Health  State  Plans  for  the  Development  and 
Enforcement  of  State  Standards;  Department 
of  Labor,  29  CFR  1902.3(h). 

Occupational  Safety  and  Health  Statistics, 
Williams-Steiger  Occupational  Safety  and 
Health  Act  of  1970;  BLS  Grant  Application 
Kit,  May  1, 1973,  Supplemental  Assurance 
No.  15  A. 

Robert  T.  Stafford  Disaster  Assistance  and 
Emergency  Relief  Act  (42  U.S.C.  5196b),  as 
amended;  44  CFR  302.4. 

IFR  Doc.  97-2616  Filed  1-31-97;  8:45  am) 
BILUNG  CODE  Uas-Ol-P 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  and  Radioactive 
Waste  IManagement 

10CFRPart960 
RIN  1901-1172 

General  Guidelines  for  ttte 
Recoofimendation  of  Sites  for  Nuclear 
Waste  Repositories 

agency:  Office  of  Civilian  Radioactive 
Waste  Management,  Energy. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period. 

SUMMARY:  In  response  to  requests  from 
several  interested  persons,  the 
Department  of  Energy  has  granted 
additional  time  to  comment  on 
proposed  amendments  to  10  CFR  part 
■960  that  were  published  at  61  FR  66157 
December  16, 1996. 

DATES:  Comments  should  be  received  no 
later  than  March  17, 1997. 

ADDRESSES:  AH  written  comments  are  to 
be  submitted  to  April  V.  Gil,"  U.S. 
Department  of  Energy,  Office  of  Civilian 
Radioactive  Waste  Management,  Yucca 
Mountain  Site  Characterization  Office, 
P.O.  Box  98608,  or  provided  by 
electronic  mail  to 
10  CFR960@notes.ymp.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
April  V.  Gil,  U.S.  Department  of  Energy, 
Office  of  Civilian  Radioactive  Waste 
Management,  Yucca  Mountain  Site 
Characterization  Office,  P.O.  Box  98608, 
Las  Vegas,  Nevada  89193-8608,  (800) 
967-3477. 

Issued  in  Washington,  D.C  on  this  28th 
day  of  January,  1997. 

Lake  H.  Barrett, 

Acting  Director,  U.S.  Department  of  Energy. 

Office  of  Civilian  Radioactive  Waste 

Management. 

IFR  Doc.  97-2553  Filed  1-31-97;  8:45  am] 

BILLING  CODE  ft«9»-01-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  96-MM-108-AD] 

R1N2120-AA64 

Airwortttiness  Directives;  Bomt>ardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  doctunent  pro{>oses  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Bombardier  Model  CL-600-2Big 
(Regional  Jet  Series  100)  series 
airplanes.  That  AD  currently  requires 
revisions  to  the  Airplane  Flight  Manual 
(AFM)  to  advise  the  flight  crew  of  the 
need  to  perform  daily  checks  to  verify 
proper  operation  of  the  elevator  control 
system,  and  to  restrict  altitude  and 
airspeed  operations  under  certain 
conditions.  T^at  AD  also  requires 
removal  of  all  elevator  flutter  dampers. 
That  AD  was  prompted  by  reports  that 
the  installation  of  certain  shear  pins 
may  jam  or  restrict  movement  of  the 
elevator.  The  actions  specified  by  that 
AD  are  intended  to  prevent  such 
jamming  or  restricting  movement  of  the 
elevator  and  the  resultant  adverse  effect 
on  the  controllability  of  the  airplane. 
This  new  proposed  action  would  add 
inspections  of  certain  airplanes  to  detect 
deformation  or  discrepancies  of  the 
flutter  damper  hinge  ^ttings  and  lug  of 
the  horizontal  stabilizer,  the  elevator 
hinge/damper  fitting,  and  the  shear  pin 
lugs;  and  require  replacement  of 
discrepant  parts  with  serviceable  parts. 
This  proposed  action  also  would  require 
installation  of  new  elevator  flutter 
dampers,  and  replacement  of  shear  pins 
and  shear  links  with  new,  improved 
pins  and  links. 

DATES:  Comments  must  be  received  by 
March  14.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
108-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056^ 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group.  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal.  Quebec  H3C  3G9, 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Franco  Fieri,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  New  York  Aircraft  Certification 
Office,  FAA,  Engine  and  Propeller 
Directorate,  10  Fifth  Street,  Third  Floor, 
Valley  Stream.  New  York  11581; 
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telephone  (516)  256-7526;  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-108-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-108-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Diaciusion 

On  November  17, 1994,  the  FAA 
issued  AD  94-24-02,  amendment  39- 
9075  (59  FR  60888.  November  29. 1994), 
applicable  to  certain  Bombardier  Model 
CL-6O0-2B19  series  airplanes.  That  AD 
requires: 

1.  the  removal  of  all  elevator  flutter 
dampers;  and 

2.  a  revision  to  the  FAA-Approved 
Airplane  Flight  Manual  (AFM)  to  advise 
the  flight  crew  of  the  need  to  perform 
daily  diecks  to  verify  proper  operation 
of  the  elevator  control  system. 

In  addition,  that  AD  retained  the 
requirements  from  AD  94-01-09, 
amendment  39-8791  (59  FR  1471. 
January  11, 1994).  to  revise  the  AFM  to 
restrict  altitude  and  airspeed  operations 


under  conditions  of  single  or  double 
hydraulic  system  failure. 

That  AD  was  prompted  by  reports  that 
the  installation  of  certain  shear  pins 
may  jam  or  restrict  movement  of  the . 
elevator.  The  requirements  of  that  AD 
are  intended  to  prevent  failure  of  the 
lugs  and/or  pins.  Such  failure  could 
increase  the  likelihood  of  jamming  or 
restricting  movement  of  the  elevator, 
which  could  result  in  an  adverse  effect 
on  the  controllability  of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  issued  Canadair 
Regional  Jet  Service  Bulletin  S.B.  601R- 
27-040,  Revision  'B,'  dated  September 
11, 1995.  For  certain  airplanes,  this 
service  bulletin  describes  procedures  for 
a  visual  inspection  to  detect 
deformation  or  discrepancies  of  the 
flutter  damper  hinge  fitting  and  lug  of 
the  horizontal  stabilizer,  and  of  the 
elevator  hinge/damper  fitting  and  shear 
pin  lugs;  a  fluorescent  penetrant 
inspection  and  a  dimensional 
inspection  to  detect  any  deformation  or 
discrepancy  of  the  shear  pin  lugs;  and 
replacement  of  discrepant  parts  with 
serviceable  parts.  For  these  and  other 
airplanes,  this  service  bulletin  also 
describes  procedures  for  installation  of 
a  new  elevator  flutter  damper  having  a 
reduced  load  capacity,  and.for 
replacement  of  the  shear  pins  and  shear 
links  with  new.  improved  shear  pins 
and  links. 

Accomplishment  of  the  actions 
described  in  that  service  bulletin  will 
improve  the  integrity  of  the  elevator 
damping  system  and  increase  the 
service  fatigue  life  of  the  flutter  damper. 

The  manufacturer  also  has  issued  two 
general  revisions  to  the  AFM  for  these 
airplanes: 

•  Revision  32,  dated  March  30, 1995, 
which  advises  the  flight  crew  of  the 
need  to  perform  daily  checks  to  verify 
proper  operation  of  the  elevator  control 
system. 

•  Revision  34,  dated  June  12, 1995, 
which  specifies  certain  altitude  and 
airspeed  restrictions  to  prevent  flight 
control  undamped  vibration  during 
hydraulic  system  failure. 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
classified  the  service  bulletin  and  AFM 
revisions  as  mandatory,  and  issued 
Canadian  airworthiness  directive  CF- 
94-21R1,  dated  November  3, 1995,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 


operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  94-24-02.  It  would 
continue  to  require  the  removal  of  the 
originally  installed  elevator  dampers.  It 
also  would  continue  to  require  revisions 
to  the  Limitations  Section  of  the  FAA- 
approved  AFM  to  restrict  altitude  and 
airspeed  operations  under  conditions  of 
single  or  double  hydraulic  system 
failure,  and  to  advise  the  flight  oew  of 
the  need  to  perform  daily  checks  to 
verify  proper  operation  of  the  elevator 
control  system.  As  stated  in  this 
proposal,  these  revisions  could  be 
accomplished  by  inserting  a  copy  of  this 
AD  or  the  new  AFM  revisions, 
described  previously,  in  the  AFM. 

For  certain  airplanes,  this  new 
proposed  AD  would  require  inspections 
to  detect  deformation  or  discrepancies 
of  the  flutter  damper  hinge  fitting  and 
lug  of  the  horizontal  stabilizer,  the 
elevator  hinge/damper  fitting,  and  the 
shear  pin  lugs;  and  replacement  of 
discrepant  parts  with  serviceable  parts. 
For  those  and  other  airplanes,  the 
proposed  AD  also  would  require 
installation  of  new  elevator  flutter 
dampers,  and  replacement  of  shear  pins 
and  shear  links  with  new,  improved 
pins  and  links.  These  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Difference  Between  the  Proposed  AO 
and  the  Service  Information 

Operators  should  note  that,  the 
effectivity  listing  of  AFM  Revision  32, 
dated  March  30, 1995  (which  advises 
the  flight  crew  of  the  need  to  perform 
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daily  checks  of  the  elevator  control 
system),  indicates  that  it  applies  only  to 
those  airplanes  having  serial  numbers 
7002  through  7054  and  on  which 
Canadair  Regional  Jet  Service  Bulletin 
S.B.  601R-27-040  (Part  A)  has  not  been 
accomplished.  However,  this  proposed 
AD  would  require  that  the  AFM  revision 
be  accomplished  for  those  airplanes, 
regardless  of  whether  or  not  the 
procedures  specified  in  the  Canadair 
service  bulletin  have  been 
accomplished.  The  FAA  has  been 
specifically  advised  by  Transport 
Canada  Aviation  that  the 
accomplishment  of  the  service  bulletin 
procedures  should  not  be  considered  as 
a  "terminating  action"  for  the  AFM 
revision.  Further,  the  parallel  Canadian 
airworthiness  directive  continues  to 
require  this  revision  of  the  AFM. 

In  light  of  this,  the  FAA  has 
determined  that,  until  final  action 
addressing  the  unsafe  condition  is 
developed,  the  revision  of  the  AFM 
must  be  required  in  addition  to  the 
procedures  specified  in  the  Canadair 
Regional  Jet  service  bulletin. 

Cost  Impact 

There  are  approximately  21 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100)  series  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  94-24-02,  and  retained 
in  this  proposal,  take  approximately  6 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  on  U.S.  operators  of  the  actions 
currently  required  is  estimated  to  be 
$7,560,  or  $360  per  airplane.  The  FAA 
estimates  that  all  affected  U.S.  operators 
have  previously  accomplished  these 
requirements,  therefore,  the  future  cost 
'  impact  of  these  requirements  is 
minimal. 

For  airplanes  that  would  require  the 
inspections  that  are  proposed  in  this 
AD,  it  would  take  approximately  26 
work  hours  per  airplane  to  accomplish 
them,  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  inspections 
on  U.S.  operators  is  estimated  to  be 
$1,560  per  airplane. 

The  installations  that  are  proposed  in 
this  AD  would  take  approximately  12 
work  hours  per  airplane  to  accomplish 
them,  at  an  average  labor  rate  of  $60  per 
work  hour.  Required  parts  would  be 
provided  by  the  manufacturer  at  no  cost 
to  the  operator.  Based  on  these  figures, 
the  cost  impact  on  U.S.  operators  of  the 
proposed  installations  is  estimated  to  be 
$15,120,  or  $720  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979):  and  (3)  if 
promulgated,  vtrill  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Snbfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 


i  39.1 3    [Ar 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9075  (59  FR 
60888,  November  29, 1994),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Bombardier,  Inc.  (Fonneriy  Canadair): 

Docket  96-NM-108-AD.  Supersedes  AD 
94-24-02,  Amendment  39-9075. 
Applicability:  Model  CL-6O0-2B19 
(Regional  )et  Series  100)  series  airplanes 


having  serial  numbers  7003  through  7054 
inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requiremenU  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  lugs  and/or  pins, 
which  may  increase  the  likelihood  of 
iamming  or  restricting  movement  of  the 
elevator  and  the  resultant  adverse  effect  on 
controllability  of  the  airplane,  accomplish 
the  following: 

ResUtement  of  Requirements  of  AD  94-01- 
09 

(a)  Within  30  days  after  )anuary  26, 1994 
(the  effective  date  of  AD  94-01-09, 
amendment  39-a791),  revise  the  Limitations 
Section  of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  include  the  following 
restrictions  of  altitude  and  airspeed 
operations  under  conditions  of  single  or 
double  hydraulic  system  bilure;  and  advise 
the  flight  crew  of  these  revised  limits. 
Revision  of  the  APM  may  be  accomplished 
by  inserting  a  copy  of  this  AD  or  AFM 
Revision  34,  dated  )une  12, 1995,  in  the 
AFM. 


AMude  imit  (maximum) 


Airspeed  Nmit 
(maximum) 


Single  Hydraulic  System  Failurs 

31,000  teet  

OSSMacti 

30,000  feet  

(199  KIAS). 
0.55lt4acti 

28,000  feet  

(204  KIAS). 
0.55  Mach 

26,00  feet 

(213  KIAS). 
0.55  Mach 

24,000  feet  

(???  KIAS). 
0.55  Mach 

22.000  feet  „ 

20,000  feet  and  t)eiow  

(232  KIAS). 
0.55  Mach 
(241  KIAS). 
252  KIAS 

DouMe  Hydraulic  Systam  Faihira 


10,000  feet 


200  KIAS. 


Note  2:  The  restrictions  described  in  the 
AFM  Temporary  Revision  (TR)  R)/30,  dated 
December  16, 1993;  meet  the  requirements  of 
this  paragraph.  Therefore,  inserting  a  copy  of 
TR  R)/30  in  lieu  of  this  AD  in  the  AFM  is 
considered  an  acceptable  means  of 
compliance  with  this  paragraph. 
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Restatemoit  of  Requirements  of  AD  94-24- 
02 

(b)  Within  7  days  after  December  14, 1994 
(the  effective  date  of  AD  94-24-02, 
amendment  39-9075),  accomplish  the 
requirements  of  paragraph  (bKl)  and  (b)(2)  of 
this  AD: 

(1)  Until  the  requirements  of  paragraph 
(c)(2)  of  this  AD  are  accomplished,  remove 


the  elevator  dampers  in  accordance  with 
Canadair  Regional  Jet  Alert  Service  Bulletin 
SB.  A601R-27-041,  dated  October  28, 1994. 

(2)  Revise  the  Limitations  Section  of  the 
FAA-approved  AFM  to  include  the 
following,  which  advises  the  flight  crew  of 
daily  checks  to  verify  proper  operation  of  the 
elevator  control  system.  Revision  of  the  AFM 
may  be  accomplished  by  inserting  a  copy  of 


this  AD  or  AFM  Revision  32,  dated  March  30, 
1995,  in  the  AFM. 

Note  3:  The  daily  check  described  in  the 
AFM  Temporary  Revision  (TR)RJ/40,  dated 
October  28, 1994,  meets  the  requirements  of 
this  paragraph.  Therefore,  inserting  a  copy  of 
TR  RJ/40  into  the  AFM  in  lieu  of  this  AD  is 
considered  an  acceptable  means  of 
compliance  with  this  paragraph. 


"Elevator.  Before  Engine  Start  (First  Flight  of  Day) 

(1)  Elevator Check Travel  range  (to  approximately  1/2  travel)  using  each  hydraulic  system  in  turn. 

with  the  other  hydraulic  systems  depressurized." 


New  Requirements  of  this  AD 

(c)  Within  12  months  after  the  effective 
date  of  this  AD,  perform  the  requirements  of 
paragraphs  (c)(1)  and  (c)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Canadair 
Regional  Jet  Service  Bulletin  S.B.  601R-27- 
040,  Revision  B.'  dated  September  11, 1995. 

(1)  For  airplanes  having  serial  numbers 
7003  through  7049.  inclusive:  Perform  the 
inspections  specified  in  paragraphs  (c)(l)(i), 
(c)(l)(ii).  and  (c)(l)(iii)  of  this  AD  in 
accordance  with  Section  2.B.,  Part  A,  of  the 
service  bulletin. 

(i)  Removfthe  shear  pins  and  shear  links 
of  the  flutter  dampers  and  perform  a  visual 
inspection  to  detect  any  deformation  or 
discrepancy  of  the  flutter  damper  hinge 
fltting  and  lug  of  the  horizontal  stabilizer. 
Prior  to  further  flight,  replace  any  deformed 
or  discrepant  part  with  a  serviceable  part  in 
accordance  with  the  service  bulletin. 

(ii)  Perform  a  visual  inspection  to  detect 
any  deformation  or  discrepancy  of  the 
elevator  hinge/damper  fltting  and  shear  pin 
lugs.  Prior  to  further  flight,  replace  any 
discrepant  part  with  a  serviceable  p4rt  in 
accordance  with  the  service  bulletin. 

(iii)  Perform  a  fluorescent  penetrant 
inspection  and  a  dimensional  inspection  to 
detect  any  deformation  or  discrepancy  of  the 
shear  pin  lugs.  If  any  deformation  or 
discrepancy  is  found  on  the  lugs,  prior  to 
further  flight,  replace  the  elevator  with  a  new 
or  serviceable  elevator  in  accordance  with 
the  service  bulletin. 

(2)  For  airplanes  having  serial  numbers 
7003  through  7054,  inclusive:  Install  new 
shear  pins  (part  number  (P/N)601R24063- 
9531  and  new  elevator  flutter  dampers  (P/N 
601R75142-7)  in  accordance  with  Section 
2.B.,  Part  B,  of  the  service  bulletin: 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
27, 1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-2519  Filed  1-31-97;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  95  NM  29  AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  Folclcer 
Model  F28  Mark  0070  and  0100  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking:  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Fokker 
Model  F28  Mark  0070  and  0100  series 
airplanes,  that  would  have  required  a 
one-time  operational  test  of  the  pilot 
heating  system,  and  repair  or 
replacement  of  failed  elements.  That 
action  also  proposed  to  require  the 
replacement  of  the  pilot  heating  system 
with  a  new  improved  system.  This  new 
action  would  revise  the  proposal  by 
adding  a  requirement  to  install  power 
supply  wiring  with  increased  gauge 
thiduiess  and  a  circuit  breaker  with  an 
increased  funperage  rating.  This  action 
also  would  add  additional  airplanes  to 
the  applicability  of  the  rule.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  icing  of  the  No.  1 
pitot  tube,  which  could  result  in  failure 
of  the  No.  1  Air  Data  Computer,  or 
output  of  erroneous  airspeed  data  to  all 
on-side  subsidiary  systems,  including 
the  Automatic  Flight  Control  and 
Augmentation  System. 
DATES:  Comments  must  be  received  by 
February  24, 1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  95-NM- 
29-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Fokker  Services  B.V.,  Technical  Support 
Department.  P.  O.  Box  75047. 1117  ZN 
Schiphol  Airport,  The  Netherlands.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  hie  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  [>ersons.  A  report 
summarizing  each  FAA-public  contact 
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concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-29-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
95-NM-29-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Fokker  Model  F28  Mark  0100  and  0070 
series  airplanes,  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  February  12, 1996  (61  FR 
5329).  That  supplemental  NPRM 
proposed  to  require  a  one-time 
operational  test  of  the  pilot  heating 
system,  and  repair  or  replacement  of 
failed  elements.  That  supplemental 
NPRM  also  proposed  to  require  the 
replacement  of  the  No.  1  pitot  heating 
system  powered  by  direct  current  (DC) 
with  a  new  improved  pitot  heating 
system  powered  by  alternating  ourent 
(AC).  That  supplemental  NPRM  was 
prompted  by  reports  indicating  that  the 
captains  airspeed  indicator  and  the  No. 
1  Air  Data  Computer  (ADC  #1)  failed  on 
Model  F2B  Mark  0100  series  airplanes 
due  to  icing  of  the  No.  1  pitot  tube,  even 
though  both  DC-powered  heating 
elements  were  operating  normally.  Icing 
of  the  No.  1  pitot  heat  system,  if  not 
corrected,  could  result  in  failure  of  the 
ADC  #1 ,  or  lead  to  output  of  erroneous 
data  to  all  on-side  subsidiary  systems, 
including  the  Automatic  Flight  Control 
and  Augmentation  System  (AFCAS). 

Actions  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that 
supplemental  NPRM,  the 
Rijksluchtvaartdienst  (RLD).  which  is 
the  airworthiness  authority  for  the 
Netherlands,  and  Fokker  have  notified 
the  FAA  that  during  emergency  power 
conditions  (battery  power  only),  the 
new  AC-powered  (853BR)  pitot  tube 
described  in  Fokker  Service  Bulletin 
SBFlOO-30-017  may  not  de-ice 
sufficiently  due  to  a  low  DC  battery 


voltage  input  to  the  No.  1  pitot  tube 
inverter.  The  low  voltage  is  due  to 
insufficient  thickness  of  the  wire  gauge 
of  the  power  supply  wiring. 
Additionally,  during  emergency  power 
conditions,  the  inverter  draws  more 
current  to  maintain  the  specified  power 
to  the  pitot  tube,  which  could  trip  the 
No.  1  pitot  heating  circuit  breaker. 
In  light  of  this  information,  the 
actions  proposed  in  the  previous 
proposal  would  be  inadequate  to 
prevent  icing  of  the  No.  1  pitot  tube,  and 
the  same  unsafe  condition  would 
continue  to  exist. 

New  Service  Information 

In  light  of  the  above,  Fokker  has 
issued  Service  Bulletin  SBFl 00-30-019, 
dated  June  20, 1996,  which  supersedes 
Fokker  Service  Bulletin  SBFlOO-30-017 
(which  was  referenced  in  the  previous 
supplemental  NPRM).  This  new  service 
bulletin  describes  procedures  for: 

1.  Replacement  of  the  captains  pitot 
heating  system  with  type  853BR  pitot 
heating  system. 

2.  Installation  of  a  new  power  supply 
wiring  with  increased  gauge  thickness 
ofAWGl2,and 

3.  Installation  of  a  new  No.  1  pitot 
tube  circuit  breaker  with  an  increased 
amperage  rating  to  20  Amps. 

Accomplishment  of  these  actions  will 
ensure  that  the  No.  1  pitot  tubes  have 
adequate  de-icing  capiability. 

Fokker  also  has  issued  Service 
Bulletin  SBFlOO-30-020.  dated  June  20. 
1996,  which  describes  procedures  for 
installation  of  new  power  supply  wiring 
with  increased  gauge  thickness  of  AWG 
12,  and  a  new  No.  1  pitot  tube  circuit 
breaker  with  an  increased  amperage 
rating  of  20  Amps,  for  those  airplanes 
on  which  type  853BR  pitot  heating 
system  has  previously  been  installed  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-30-017. 

The  RLD  classified  these  service 
bulletins  as  mandatory  and  issued 
Netherlands  airworthiness  directive 
BLA  1994-114/4  (A),  dated  July  31. 
1996.  in  order  to  assure  the  continued 
airworthiness  of  these  airplane^  in  the 
Netherlands. 


FAA's  Conclusions 

The  FAA  has  examined  the  findings 
of  the  RLX)  and  reviewed  the  new 
service  information.  The  FAA  finds  that 
the  prop>osed  actions  in  the  previously 
issued  supplemental  NPRM  may  not 
prevent  freezing  of  the  No.  1  pitot  tube 
during  emergency  power  conditions. 
Therefore,  to  ensure  the  safety  of  the     " 
fleet,  the  FAA  finds  that,  in  addition  to 
the  previously  proposed  actions,  other 
actions  are  necessary. 


Explanation  of  Requirements  of 
Proposed  AD 

This  new  action  proposes  to  continue 
to  require  operational  tests  of  the  No.  1 
pitot  heating  system  and  replacement  of 
the  pitot  heating  system  with  a  new 
improved  system.  This  new  action 
would  add  a  requirement  to  install  a 
new  power  supply  wiring  with 
increased  gauge  thickness,  and  a  circuit 
breaker  with  an  increased  amperage 
rating.  These  new  proposed 
requirements  would  affect  airplanes  on 
which  the  new  improved  pitot  heating 
system  has  been  installed  previously  (in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-30-017).  In  addition,  this  new 
proposal  would  add  additional 
airplanes  to  the  appUcability  of  the  rule. 
These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletins  described 
previously. 

Operators  should  note  that  the 
operational  test  of  the  No.  1  pitot 
heating  system,  as  proposed  previously, 
continues  to  be  required  in  this 
supplemental  NPRM.  The  service 
information  describing  that  operational 
test  (referenced  as  Fokker  Service 
Bulletin  SBFlOO-30-015.  Revision  2. 
dated  January  25, 1995,  in  the  previous 
proposal)  has  been  superseded  by  a  later 
service  bulletin  (Fokker  Service  Bulletin 
SBFlOO-30-017,  dated  August  23, 1995, 
which  was  superseded  by  Fokker 
Service  Bulletin  SFBl0O^30-019);  but 
the  procedures  for  accomplishing  the 
operational  test  were  not  included  in 
the  superseding  service  bulletins. 
However,  the  FAA  has  determined  that 
accomplishment  of  this  operational  test 
is  necessary  in  accordance  with  Fokker 
Service  Bulletin  SBFlOO-30-015  to 
determine  if  any  pitot  tube  heating 
element  is  inoperative,  and  to  ensure 
that  any  failed  element  is  repaired  or 
replaced. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportimity  for  public 
comment. 

Cost  Impact 

There  are  approximately  285  Fokker 
Model  F28  Mark  0100  and  0070  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
129  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  proposed  operational  check 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
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Based  on  these  figures,  the  cost  impact 
for  the  proposed  operational  check  on 
U.S.  operators  is  estimated  to  be  $7,740, 
or  $60  per  airplane. 

The  proposed  replacement  of  the  pitot 
heating  system  would  take 
approximately  36  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $16,000  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $18,160  per 
airplane. 

For  airplanes  on  which  replacement 
of  the  pitot  heating  system  has  been 
accomplished  previously,  the  proposed 
installation  of  the  power  supply 
electrical  wiring  and  circuit  breaker 
would  take  approximately  12  work 
hours  per  airplane  at  an  average  labor 
rate  of  $60  per  work  hour.  Required 
parts  would  cost  approximately  $350 
per  airplane.  Based  on  these  Hgures,  the 
cost  impact  is  estimated  to  be  $1,070  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker.  Docket  95-NM-29-AD. 

Applicability:  Model  F28  Mark  0070  and 
0100  series  airplanes,  certificated  in  any 
category,  and  having  the  following  serial 
numbers:  11244  through  11495,  inclusive; 
11497  through  11507,  inclusive;  11509; 
11511  through  11517,  inclusive;  11519 
through  11523,  inclusive:  11527  through 
11529,  inclusive;  11532;  11536  through 
11541,  inclusive;  11543;  11545;  11547; 
11549;  11551;  11553  through  11565, 
inclusive;  11567;  11570;  11573;  and  11574. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  reptaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  icing  of  the  No.  1  pitot  tube, 
which  could  result  in  failure  of  the  No.  1  Air 
Data  Computer  (ADC  *1 )  or  output  of 
erroneous  airspeed  data  to  all  on-side 
subsidiary  systems,  including  the  Automatic 
Flight  Control  and  Augmentation  System 
(AFCAS),  accomplish  the  following: 

(a)  For  airplanes  that  have  type  853)8  pitot 
tubes  installed:  Within  30  days  after  the 
effective  date  of  this  AD,  perform  an 
operational  test  of  the  No.  1  pitot  heating 
system  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-30-015,  Revision  2, 
dated  January  25, 1995. 

(1)  If  the  pitot  heating  system  passes  the 
operational  test,  accomplish  the  requirements 
of  either  paragraph  {b)(l)  or  (b)(2)  of  this  AD, 
as  applicable,  at  the  times  specified. 

(2)  If  any  pitot  tube  heating  element  is 
found  to  be  inofierative,  prior  to  further 
flight,  repair  or  replace  the  failed  element 
with  a  serviceable  element,  in  accordance 


with  the  Fokker  100  Aircraft  Maintenance 
Manual  (AMM). 

(b)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBFlOO-30-017,  dated  August  23. 
1995,  has  not  been  accomplished:  At  the 
applicable  time  specified  in  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  replace  the  type 
a53JB  or  type  853KK  No.  1  pitot  tube,  with 

a  type  853BR  pitot  tube;  and  install  the 
inverter,  current  sensor,  wiring,  and  circuit 
breaker;  in  accordance  with  Fokker  Service 
Bulletin  SBFlOO-30-019,  dated  June  20, 
1996. 

(1)  For  airplanes  with  the  flight  warning 
system  (FWS)  speed  comparator  not  activated 
and  with  a  type  853JB  No.  1  pitot  tube 
installed:  Accomplish  the  replacement 
within  9  months  after  the  effective  date  of 
this  AD. 

(2)  For  airplanes  with  the  FWS  speed 
comparator  activated  or  with  a  type  853KK 
No.  1  pitot  tube  installed:  Accomplish  the 
replacement  within  18  months  after  the 
effective  date  of  this  AD. 

(c)  For  airplanes  on  which  Fokker  Service 
Bulletin  SBFlOO-30-017,  dated  August  23, 
1995,  has  been  accomplished,  either  in 
service  or  factory-incorp>orated:  Within  18 
months  after  the  effective  date  of  the  AD, 
replace  the  No.  1  pitot  heating  circuit  breaker 
and  modify  the  power  supply  electrical 
wiring,  in  accordance  with  Fokker  Service 
Bulletin  SBFl 00-30-020,  dated  June  20, 
1996. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FA  A. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  secUons  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
27. 1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-2520  Filed  1-31-  97;  8:45  am] 
BiUINO  COOE  4»I»>1»-P 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  247 
[RIN  0790-AQ97] 

Department  of  Defense  Newspapers, 
Magazines  and  CivHian  Enterprise 
Publications 

agency:  Office  of  the  Secretary  of 
Defense,  DoD. 
ACTION:  Proposed  rule. 


SUMMARY:  This  rule  revises  and  provides 
DoD  policy  and  updates  procedures  to 
meet  changed  circiunstances  for 
publishing  DoD  internal  command 
information  newspapers,  magazines  and 
civilifm  enterprise  publications.  It  has 
minimal  impact  on  some  civilian 
printers  who  are  contracted  to  print  the 
publications. 

DATE:  Written  comments  on  this 
proposed  rule  must  be  received  by  April 
4, 1997. 

ADDRESSES:  Forward  comments  to 
American  Forces  Information  Service, 
Attn:  Print  Media  Policy,  601  N.  Fairfax 
St.,  Alexandria,  Virginia  22314-2007. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Lieutenant  Colonel  Frank  Theising, 
USA,  (703)  428-0628. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Flaiming  and  Review" 

It  has  been  determined  that  32  CFR 
part  247  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Onder. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not, 
if  promulgated,  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C  Chapter  44) 

It  has  been  certified  that  32  CFR  part 
247  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501-3520). 

List  (^Subjects  in  32  CFR  Part  247 

Defense  communications, 
Government  publications.  Newspapers 
and  magazines. 

Accordingly.  32  CFR  part  247  is 
proposed  to  be  revised  to  read  as 
follows: 

PART  247— DEPARTMENT  OF 
DEFENSE  NEWSPAPERS.  MAGAZINES 
AND  CIVIUAN  ENTERPRISE 
PUBLICATIONS 

247.1  Purpose. 

247.2  Applicability. 

247.3  Definitions. 

247.4  Policy. 

247.5  Responsibilities. 

247.6  Procedures. 

247.7  Infoimation  requirements. 
Appendix  A  to  part  247— Funded 

Newspapers  and  Magazines 
Appendix  B  to  part  247— CE  Publications 
Appendix  C  to  part  247— Mailing  of  DoD 

Newspapers,  Magazines,  CE  Guides,  and 

Installation  Maps;  Sales  and  Distribution 

of  Non-DoD  Publirations 
Appendix  D  to  part  247— APIS  Print  Media 

Directorate 
Appendix  E  to  part  247— DoD  Command 

Newspaper  and  Magazine  Review 

System 

Authority:  10  U.S.C  121  and  133. 

f  247.1     PurpoM. 

This  part  implements  DoD  Directive 
5122.10 1  and  implements  policy, 
assigns  responsibilities,  and  prescribes 
procediu^s  concerning  authorized  DoD 
Appropriated  Funded  (APF) 
newspapers  and  magazines,  and 
Civilian  Enterprise  (CE)  newspapers, 
magazines,  guides,  and  installation 
maps  in  support  of  the  DoD  Internal 
Information  Program. 

§247.2    Applicability. 

This  part: 

(a)  Applies  to  the  Office  of  the 
Secretary  of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff,  the  Combatant 
Commands,  the  Defense  Agencies,  and 
the  DoD  Field  Activities  (hereafter 
referred  to  collectively  as  "the  DoD 
Components").  The  term  "Military 
Services,"  as  used  herein,  refers  to  the 
Army,  the  Navy,  the  Air  Force,  the 


<  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield,  VA  22121. 


Marine  Corps,  and  includes  the  Coast 
Guard  when  operating  as  a  Military 
Service  in  the  Navy. 

(b)  Does  not  apply  to  the  Stars  and 
Stripes  (S&S)  newspapers  and  business 
operations.  S&S  guidance  is  provided  in 
DoD  Directive  5122.11.2 

(c)  The  term  Commander,  as  used  in 
this  part,  also  means  Heads  of  the  DoD 
Components. 

$247.3    Daflnltlons. 

Civilian  Enterprise  (CE)  guides  and 
installation  maps.  Authorized 
publications  containing  advertising  that 
are  prepared  and  published  under 
contract  with  commercial  publishers. 
The  right  to  circulate  the  advertising  in 
these  publications  to  the  DoD 
readership  constitutes  contractual 
consideration  to  pay  for  these  DoD 
publications.  The  publications  become 
the  property  of  the  command, 
installation,  or  intended  recipient  upon 
delivery  in  accordance  with  terms  of  the 
contract.  Categories  of  these 
publications  are: 

(1)  Guides.  Publications  that  provide 
DoD  personnel  with  information  about 
the  mission  of  their  command;  the 
availability  of  command,  installation,  or 
community  services;  local  geography; 
historical  background;  and  other 
information.  These  publications  may 
include  installation  telephone 
directories  at  the  discretion  of  the 
commander. 

(2)  Installation  maps.  Publications 
designed  for  orientation  of  new  arrivals 
or  for  visitors. 

CEpub/jcab'ons.  CE  newspapers,  CE 
magazines,  CE  guides  and  installation 
maps  produced  commercially  under  the 
CE  concept. 

DoD  newspapers.  Authorized, 
unofficial  publications,  serving  as  part 
of  the  commander's  internal  information 
program,  that  support  DoD  command 
internal  communication  requirements. 
Usually,  they  are  distributed  weekly  or 
monthly.  DoD  newspapers  contain  most, 
if  not  all,  of  the  following  elements  to 
communicate  with  the  intended  DoD 
readership:  command,  military 
department,  and  DoD  news  and  features; 
commanders'  comments;  letters  to  the 
editor;  editorials;  commentaries; 
features;  sports;  entertainment  itertis; 
morale;  welfare,  and  recreation  news 
and  announcements;  photography;  line 
art;  and  installation  and  local 
community  news  and  announcements. 
DoD  newspaf)ers  do  not  necessarily 
reflect  the  official  views  of,  or 
endorsement  of  content  by,  the 
Department  of  Defense. 


2  See  footnote  1  to  5  247.1. 
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(1)  CE  newspapers.  Newspapers 
published  by  commercial  published 
under  contract  with  the  DoD 
Components  or  their  subordinate 
commands.  The  commander  or  public 
affairs  office  provides  oversight  and 
final  approval  authority  for  the  news 
and  editorial  content  of  the  paper. 
Authorized  news  and  information 
sources  include  the  Office  of  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs  (OASEKPA)).  AHS.  the  Military 
Departments,  their  subordinate  levels  of 
command,  and  other  Government 
Agencies.  CE  contractor  personnel  may 
provide  material  for  use  in  the 
newspaper  if  approved  by  the 
commander  or  public  affairs  officer 
(PAO),  as  the  commander's 
representative.  These  newspapers  ■ 
contain  advertising  sold  by  the 
commercial  publi^er  on  the  same  basis 
as  for  CE  gtiides  and  installation  maps 
and  may  contain  supplements  or  inserts. 
They  become  the  property  of  the 
command,  installation,  or  intended 
recipient  upon  delivery  in  accordance 
with  terms  of  the  contract. 

(2)  Funded  newspapers.  Newspapers 
published  by  the  E)oD  Components  or 
their  subordinate  commands  using 
appropriated  funds.  The  editorial 
content  of  these  newspapers  is  prepared 
by  the  internal  information  section  of 
the  public  affairs  staff  or  other  internal 
sources.  Usually,  these  newspapers  are 
printed  by  the  Government  Printing 
Office  (GPO)  or  under  GPO  contract  in 
accordance  with  Government  printing 
regulations.  DoD  Directive  5330.3  ^ 
specifies  DPS  as  the  sole  DoD  conduit 
to  the  GPO. 

(3)  Overseas  Combatant  Command 
newspapers.  Newspapers  published  for 
overseas  audiences  approved  by  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs  (ASD(PA))  to  provide  world, 
U.S.,  and  regional  news  from 
commercial  sources,  syndicated 
columns,  editorial  cartoons,  and 
applicable  U.S.  Government, 
Department  of  Defense,  Component,  and 
subordinate  command  news  and 
information. 

(4)  News  bulletins  and  summaries. 
Publications  of  deployed  or  isolated 
commands  and  ships  compiled  from 
national  and  international  news  and 
opinion  obtained  from  authorized 
sources.  News  bulletins  or  summaries 
may  be  authorized  by  the  next  higher 
level  of  command  when  no  daily 
English  language  newsfwpers  are  readily 
available. 

Inserts.  A  flier,  circular,  or 
freestanding  advertisement  placed 


'See  footnote  1  to  $247.1. 


within  the  folds  of  the  newspaper.  No 
disclaimer  or  other  labeling  is  required. 

Magazines.  Authorized,  unofficial 
publications,  serving  as  part  of  the 
commander's  internal  information 
program.  They  are  produced  and 
distributed  periodically,  usually 
monthly,  and  contain  information  of 
interest  to  personnel  of  the  publishing 
DoD  component  or  organization.  They 
usually  reflect  a  continuing  policy  as  to 
purpose,  format,  and  content.  They  are 
normally  non-directive  in  nature  and 
are  published  to  inform,  motivate,  and 
improve  the  performance  of  the 
personnel  and  organization.  They  may 
be  published  as  funded  magazines  or 
under  the  CE  concept. 

Option.  A  unilateral  right  in  a  contract 
by  which,  for  a  specified  time,  the 
Government  may  elect  to  acquire 
additional  supplies  or  services  called  for 
by  the  contract,  or  vtiay  elect  to  extend 
the  term  of  the  contract. 

Organizational  terms. 

(1)  Command.  A  unit  or  units,  an 
organization,  or  an  area  under  the 
command  of  one  individual.  It  includes 
organizations  headed  by  senior  civilians 
that  require  command  internal 
information-type  media. 

(2)  DoD  Components.  See  §  247.2(a). 

(3)  Installation.  A  DoD  facility  or  ship 
that  serves  as  the  base  for  one  or  more 
commands.  Media  covered  by  this  part 
may  serve  the  command  commimication 
needs  of  one  or  several  commands 
located  at  one  installation. 

(4)  Major  command.  A  designated 
command  such  as  the  Air  Mobility 
Command  or  the  Army  Forces 
Command  that  serves  as  the 
headquarters  for  subordinate  commands 
or  installations  that  have  the  same  or 
related  missions. 

(5)  Subordinate  levels.  Lower  levels  or 
command. 

Publications.  As  used  in  this  part, 
"publications"  refers  to  DoD 
newspapers,  magazines,  guides  and/or 
installation  maps  serving  the 
commander's  internal  information 
program. 

Supplements.  Features,  advertising 
sections,  or  morale,  welfare  and 
recreation  sections  printed  with  or 
inserted  into  newspapers  for 
distribution.  Supplements  must  be 
labeled  "Supplement  to  the  (name  of 
newspaper)."  Editorial  content  in 
supplements  is  subject  to  approval  by 
the  commander  or  ihe  PAO  as  his  or  her 
agent. 

§247.4    Policy. 

It  is  DoD  policy  that: 

(a)  A  free  flow  of  news  and 
information  shall  be  provided  to  all  DoD 
personnel  without  censorship  or  news 


management.  The  calculated 
withholding  of  news  unfavorable  to  the 
Department  of  Defense  is  prohibited. 

(d)  News  coverage  and  other  editorial 
content  in  DoD  publications  shall  be 
factual  and  objective.  News  and 
headlines  shall  be  selected  using  the 
dictates  of  good  taste.  Morbid, 
sensational,  or  alarming  details  not 
essential  to  factual  reporting  shall  be 
avoided. 

(c)  DoD  publications  shall  distinguish 
between  fact  and  opinion,  both  of  which 
may  be  part  of  a  news  story.  When  an 
opinion  is  expressed,  the  person  or 
source  shall  be  identified.  Accuracy  and 
balance  in  coverage  are  paramount. 

(d)  DoD  publications  shall  distinguish 
between  editorials  (command  position) 
and  commentaries  (personal  opinion)  by 
clearly  identifying  them  as  such. 

(e)  News  content  in  DoD  publications 
shall  be  based  on  releases,  reports,  and 
materials  provided  by  the  DoD 
Components  and  their  subordinate 
levels,  DoD  newspaper  staff  members, 
and  other  government  agencies.  DoD 
publications  shall  credit  sources  of  all 
material  other  than  local,  internal 
sources.  This  includes,  but  is  not 
limited  to.  Military  Department  news 
sources,  American  Forces  Information 
Service,  and  command  news  releases. 

(f)  DoD  publications  may  contain 
articles  of  local  iBterest  to  installation 
personnel  produced  outside  official 
channels  (e.g..  stringers,  local 
organizations),  provided  that  the 
author's  permission  has  been  obtained, 
the  source  is  credited,  and  they  do  not 
otherwise  violate  this  part. 

(g)  DoD  publications  normally  shall 
not  be  authorized  the  use  of  commercial 
news  and  opinion  sources,  such  as 
Associated  Press  (AP),  United  Press 
International  (UPI),  New  York  Times, 
etc..  except  as  stated  in  this  paragraph 
and  the  follo%ving  paragraph.  The  use  of 
such  sources  is  beyond  the  scope  of  the 
mission  of  command  or  installation 
publications  and  puts  them  in  direct 
competition  with  commercial 
publications.  The  use  of  such  sources 
may  be  authorized  for  a  specific  DoD 
newspaper  by  the  cognizant  DoD 
Component  only  when  other  sources  of 
national  and  international  news  and 
opinion  are  not  available. 

(h)  Overseas  Combatant  Command 
newspapers  published  outside  the 
United  States  may  purchase  or  contract 
for  and  carry  news  stories,  features, 
syndicated  columns,  and  editorial 
cartoons  &x)m  commercial  services  or 
sources.  A  balanced  selection  of 
commercial  news  or  opinion  shall 
appear  in  the  same  issue  and  same  page, 
whenever  possible,  but  in  any  case,  over 
a  reasonable  time  period.  Selection  of 
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commercial  news  sources,  syndicated 
columns,  and  editorial  cartoons  to  be 
purchased  or  contracted  for  shall  be 
approve'd  by  the  Commanders.  Overseas 
Combatant  Command  newspapers,  news 
bulletins,  and  news  summaries 
authorized  to  carry  national  and  world 
news  may  include  coverage  of  U.S. 
political  campaign  news  from 
commercial  news  sources.  Presentation 
of  such  political  campaign  news  shall  be 
made  on  a  balanced,  impartial,  and 
nonpartisan  basis. 

(i)  The  masthead  of  all  DoD 
publications  shall  contain  the  follovting 
disclaimer  printed  in  type  no  smaller 
than  6-point:  "This  (DoD  newspaper, 
magazine,  guide  or  installation  map)  is 
an  authorized  publication  for  members 
of  the  Department'of  Defense.  Contents 
of  (name  of  the  DoD  newspaper/ 
magazine/this  guide/this  installation 
map)  are  not  necessarily  the  official 
views  of,  or  endorsed  by,  the  U.S. 
Government,  the  Department  of  Defense, 
or)  the  name  of  the  publishing  DoD 
Component)." 

(j)  The  masthead  of  DoD  CE 
publications  shall  contain  the  following 
statements  in  addition  to  that  contained 
in  paragraph  (i)  of  this  section: 

(1)  "Published  by  (name),  a  private 
firm  in  no  way  connected  with  the 
(Department  of  Defense/the  U.S.  Army/ 
the  U.S.  Navy/  the  U.S.  Air  Force/the 
U.S.  Marine  Corps)  under  exclusive 
written  contract  with  (DoD  Component 
or  subordinate  level)." 

(2)  "The  appearance  of  advertising  in 
this  publication,  including  inserts  or 
supplements,  does  not  constitute 
endorsement  by  the  (Department  of 
Defense/the  U.S.  Army/the  U.S.  Navy/ 
the  U.S.  Air  Force/the  U.S.  Marine 
Corps),  or  (name  of  commercial 
publisher)  of  the  products  or  services 
advertised." 

(3)  "Everything  advertised  in  this 
publication  shall  be  made  available  for 
purchase,  use,  or  patronage  without 
regard  to  race,  color,  religion,  sex, 
national  origin,  age,  marital  status, 
physical  handicap,  political  affiliation, 
or  any  other  nomnerit  factor  of  the 
purchaser,  user,  or  patron."  If  a 
violation  or  rejection  of  this  equal 
opportunity  policy  by  an  advertiser  is 
confirmed,  the  publisher  shall  refuse  to 
print  advertising  from  that  source  until 
the  violation  is  corrected. 

(k)  DoD  pubUcations  shall  not  contain 
campaign  news,  partisan  discussions, 
cartoons,  editorials,  or  commentaries 
dealing  with  political  campaigns, 
candidates,  or  issues.  DoD  CE 
publications  shall  not  carry  paid 
political  advertisements  for  a  candidate, 
party,  or  which  advocate  a  particular 
position  on  a  political  issue.  This 


includes  those  advertisements 
advocating  a  position  on  any  proposed 
DoD  policy  or  policy  under  review. 

(1)  DoD  newspapers  shall  support  the 
Federal  Voting  Assistance  Program  by 
carrying  factual  information  about 
registration  and  voting  laws,  especially 
those  on  absentee  voting  requirements 
of  the  various  States,  the  District  of 
Columbia,  Puerto  Rico,  and  U.S. 
territories  and  possessions.  DoD 
newspapers  shall  use  voting  materials 
provided  by  the  Director,  Federal  Voting 
Assistance  Program;  the  OSD;  and  the 
Military  Departments.  Such  information 
is  designed  to  encourage  DoD  personnel 
to  register  as  voters  and  to  exercise  their 
right  to  vote  as  outlined  in  DoD 
Directive  1000.4.* 

(m)  DoD  publications  shall  comply 
with  DoD  Instruction  1100.13  ^ 
pertaining  to  polls,  surveys,  and  straw 
votes. 

(1)  The  DoD  Components  and 
subordinate  levels  may  authorize  polls 
on  matters  of  local  interest,  such  as 
soldier  of  the  week,  and  favorite  athlete. 

(2)  A  DoD  publication  shall  not 
conduct  a  poll,  a  survey,  or  a  straw  vote 
relating  to  a  political  campaign  or  issue. 

(3)  Opinion  surveys  must  he  in 
compliance  with  Military  Service 
regulations. 

(n)  DoD  newspapers  will  support 
officially  authorized  fund-raising 
campaigns  (e.g..  Combined  Federal 
Campaign  (CFC))  within  the  Department 
of  Defense  in  accordance  with  DoD 
Directive  5035.1.*  News  coverage  of  the 
campaign  will  not  discuss  monetary 
goals,  quotas,  competition  or  tallies  or 
solicitation  between  or  among  agencies. 
To  avoid  any  appearance  of 
endorsement,  features  and  news 
coverage  will  discuss  the  campaign  in 
general  and  not  address  specific 
agencies  within  the  CFC. 

(0)  DoD  publications  shall  not: 

(1)  Contain  any  material  that  implies 
that  the  DoD  Components  or  their 
subordinate  levels  endorse  or  favor  a 
specific  commercial  product, 
commodity,  or  service. 

(2)  Subscribe,  even  at  no  cost,  to  a 
commercial  or  feature  wire  or  other 
service  whose  primary  purpose  is  the 
advertisement  or  promotion  of 
commercial  products,  commodities,  or 
services. 

(3)  Carry  any  advertisement  that 
violates  or  rejects  DoD  equal 
opportunity  policy.  (See  paragraph  (j)(3) 
of  this  section.) 

(p)  All  commercial  advertising, 
including  advertising  supplements. 


shall  be  clearly  identifiable  as  such. 
Paid  advertorials  and  advertising 
supplements  may  be  included  but  must 
be  clearly  labeled  as  advertising  and 
readily  distinguishable  from  editorial 
content. 

(q)  Alteration  of  official  photographic 
and  video  imagery  will  comply  with 
DoD  Directive  5040.5.' 

(r)  Commercial  sponsors  of  Armed 
Forces  Professional  Entertainment 
Program  events  and  morale,  welfare  and 
recreation  events  may  be  mentioned 
routinely  with  other  pertinent  facts  in 
news  stories  and  announcements  in 
DoD  newspapers.  (See  DoD  Instructions 
1330.13  "end  1015.2  « 

(s)  Book,  radio,  television,  movie, 
travel,  and  other  entertainment  reviews  ~^ 
may  be  carried  if  written  objectively  and 
if  there  is  no  implication  of 
endorsement  by  the  Department  of 
Defense  or  any  of  its  Components  or 
their  subordinate  levels. 

(t)  All  printing  using  appropriate 
funds  will  be  obtained  in  accordance 
with  DoD  Directive  5330.3. 

(u)  Although  DoD  internet  web  sites 
are  normally  discouraged  from  linking 
to  commercial  activities,  the 
commander  may  authorize  an 
installation  web  site  to  be  linked  to  the 
web  site  carrying  the  authorized  civilian 
enterprise  publication. 

S  247.5    Responsibilities. 

(a)  The  Assistant  Secretary  of  Defense 
for  Public  Affairs,  consistent  with  DoD 
Directive  5122.5, 'o  shall: 

(1)  Develop  policies  and  provide 
guidance  on  the  administration  of  the 
DoD  Internal  Information  Program. 

(2)  Provide  policy  and  op>erational 
direction  to  the  Director,  AFIS. 

(3)  Monitor  and  evaluate  overall 
mission  effectiveness  within  the 
Department  of  E)efense  for  matters  under 
this  part. 

(b)  The  Director,  American  Forces 
Information  Service,  shall: 

(1)  Develop  and  oversee  the 
implementation  of  policies  and 
procedures  pertaining  to  the 
management,  content,  and  publication 
of  DoD  publications  encompassed  by 
this  part. 

(2)  Serve  as  DoD  point  of  contact  with 
the  Joint  Committee  on  Printing, 
Congress  of  the  United  States,  for 
matters  under  this  part. 

(3)  Serve  as  the  IjoD  point  of  contact 
in  the  United  States  for  Combatant 
Command  newspaper  matters. 

(4)  Provide  guidance  to  the  Combatant 
Commands,  Military  Departments,  and 
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other  DoD  Components  pertaining  to 
DoD  publications. 

(5)  Monitor  effectiveness  of  business 
and  financial  operations  of  DoD 
publications  and  provide  business 
counsel  and  assistance,  as  appropriate. 

(6)  Sponsor  a  DoD  Interservice 
Newspaper  Conunittee  and  a  Flagship 
Periodicals  Committee  composed  of 
representatives  of  the  Military 
Departments  to  coordinate  DoD 
command  or  installation  newspaper 
matters  and  flagship  periodicals  matters, 
respectively. 

(7)  Provide  a  press  service  for  joint- 
Service  news  and  information  for  use  by 
authorized  DoD  publication  editors. 

(c)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Provide  policy  guidance  and 
assistance  to  the  Department's 
publications. 

(2)  Encourage  the  use  of  CE 
publications  when  they  are  the  most 
cost-effective  means  of  fulfilling  the 
command  communication  requirement. 

(3)  Ensure  that  adequate  resources  are 
available  to  support  authorized  internal 
information  products  under  this  part. 

(4)  Designate  a  member  of  their  public 
affairs  staff  to  serve  on  the  DoD 
Interservice  Newspaper  Committee. 

(5)  Ensure  all  printing  obtained  with 
appropriated  funds  complies  with  DoD 
Directive  5330.3. 

(d)  The  Commanders  of  Combatant 
Conunands  shall: 

(1)  Publish  Combatant  Command 
newspapers,  if  authorized.  In 
discharging  this  responsibility,  the 
Commander  shall  ensure  that  policy, 
direction,  resources,  and  administrative 
support  are  provided,  as  required,  to 
produce  a  professional  quality 
newspaper  to  support  the  conunand 
mission. 

(2)  Ensure  that  the  newspaper  is 
prepared  to  supp>ort  U.S.  forces  in  the 
command  area  during  contingencies  and 
armed  conflict. 

f  247.6    Procwlurw. 

(a)  General. 

(1)  National  seciuity  information  shall 
be  protected  in  accordance  with  DoD 
Directive  5200.1 "  and  DoD  5200.1^.»2 

(2)  Specific  items  of  internal 
information  of  interest  to  DoD  personnel 
and  their  family  members  prepared  for 
publication  in  DoD  publications  may  be 
made  available  to  requesters  if  the 
information  can  be  released  as  provided 
in  DoD  Directive  5400.7 13  and  DoD 
5400. 1-R." 
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(3)  Editorial  policies  of  DoD 
publications  shall  be  designed  to 
improve  the  ability  of  DoD  personnel  to 
execute  the  missions  of  the  Department 
of  Defense. 

(4)  DoD  editors  of  publications 
covered  under  this  part  shall  conform  to 
applicable  policies,  regulations,  and 
laws  involving  libel,  photographic 
image  alteration,  copyright, 
classification  of  information,  and  U.S. 
Government  printing  and  postal 
regulations. 

(5)  DoD  publications  shall  comply 
with  DoD  Directive  5400.11 "  regarding 
the  DoD  privacy  program. 

(b)  Establishment  of  DoD  newspapers. 

(1)  Commanders  are  authorized  to 
establish  Funded  newspapers 
(Appendix  A  to  this  part)  or  CE 
newspapers  (Appendix  B  to  this  part) 
when: 

(i)  A  vaUd  internal  information 
mission  requirement  exists. 

(A)  Command  or  installation 
newspapers  provide  the  commander  a 
primary  means  of  commimicating 
mission-essential  information  to 
members  of  the  command.  They  provide 
feedback  through  such  forums  as  letters 
to  the  editor  columns.  This  alerts  the 
commander  to  the  emotional  status  and 
state  of  DoD  knowledge  of  the 
command.  The  newspaper  is  used  as  a 
return  conduit  for  conunand 
information  to  improve  attitudes  and 
increase  knowledge. 

(B)  News  and  feature  treatment  on 
individuals  and  organizational  elements 
of  the  command  provides  a  crossfeed  of 
DoD  information,  which  improves 
internal  cooperation  and  mission 
performance.  Recognition  of  excellence 
in  individual  or  organizational 
performance  motivates  and  sets  forth 
expected  norms  for  mission 
accomplishment. 

(C)  The  newspaper  improves  morale 
by  quelling  rumors,  and  keeping 
members  informed  on  DoD  information 
that  will  affect  their  futures.  It  provides 
information  and  assistance  to  family 
members,  which  improve  their  spirits 
and  thereby  the  effectiveness  of  their 
military  service  and/or  civilian  member. 
The  newspaper  encourages  participation 
in  various  positive  leisure-time 
activities  to  improve  morale  and  deter 
alcohol  abuse  and  other  pursuits  that 
impair  their  ability  to  perform. 

(D)  The  newspaper  provides 
information  to  make  command  mranbers 
aware  of  the  hazards  of  the  abuse  of 
drugs  and  other  substances,  and  of  the 
negative  impact  that  substance  abuse 
has  on  readiness. 


"See  footnote  1  to  S247.1. 


(E)  CE  Newspapers  provide 
advertisements  that  guide  command 
members  to  outlets  where  they  may 
fulfill  their  purchasing  needs.  A  by- 
product of  this  commercial  contact  is 
increased  installation-community 
communication,  which  enhances 
mutual  support. 

(F)  The  newspaper  increases 
organizational  cohesiveness  and 
effectiveness  by  providing  a  visual 
representation  of  the  essence  of  the 
command  itself. 

(G)  Good  journalistic  practices  are 
vital,  but  are  not  an  end  unto 
themselves.  They  are  the  primary  means 
to  enhance  receptivity  of  command 
communication  through  the  newspaper. 

(H)  The  newspaper  exists  to  facilitate 
accomplishment  of  the  command  or 
installation  mission.  That  is  the  only 
basis  for  the  expenditure  of  DoD 
resources  to  produce  them. 

(ii)  A  newspaper  is  determined  by  the 
commander  and  the  next  higher  level  of 
command  to  be  the  most  cost-effective 
means  of  fulfilling  the  command 
internal  communication  requirement. 

(2)  The  use  of  appropriated  funds  is 
authorized  to  establish  a  Funded 
newspaper  if  a  CE  newspaper  is  not 
feasible.  The  process  of  establishing  a 
newspaper  must  include  an 
investigation  of  the  feasibility  of 
publishing  under  the  CE  concept.  This 
investigation  must  include  careful 
consideration  of  the  potential  for  real  or 
apparent  conflict  of  interest.  If 
publishing  under  the  CE  concept  is 
determined  to  be  feasible,  commanders 
must  ensure  that  they  have  obtained 
approval  to  establish  the  newspaper 
before  authorizing  their  representatives 
to  negotiate  a  contract  with  a  CE 
publisher. 

(3)  DoD  newspapers  are  mission 
activities.  The  use  of  nonappropriated 
funds  for  any  aspect  of  their  operations 
is  not  authorized. 

(4)  Appropriated  funds  shall  not  be 
used  to  pay  any  part  of  the  commercial 
publisher's  costs  incurred  in  publishing 
a  CE  publication. 

(5)  Only  one  DoD  newspaper  or 
magazine  is  authorized  for  each 
command  or  installation. 

(i)  If  a  newspaper  is  required  at  an 
installation  where  more  than  one 
conunand  or  headquarters  is  collocated, 
the  host  commander  shall  be 
responsible  for  publication  of  one 
funded  or  CE  newspaper  for  all.  The 
host  command  shall  provide  balanced 
and  sufficient  coverage  of  the  other 
commands,  their  personnel,  and 
activities  in  that  locality.  These 
commands,  or  headquarters,  shall  assist 
the  staff  of  the  host  newspaper  with 
coverage.  If  required  by  unusual 
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circumstance,  a  cominander  other  than 
the  host  may  publish  the  single 
authorized  newspaper  when  the 
majority  of  affected  organizations 
concur. 

(ii)  This  provision  is  not  intended  to 
prohibit  the  headquarters  of  a 
geographically  dispersed  command  that 
receives  its  local  coverage  in  the  host 
installation  newspaper  from  publishing- 
a  command-wide  newspaper;  nor  is  it 
intended  to  prohibit  a  command  that 
has  information  needs  that  are 
significantly  different  from  the  majority 
of  the  host  installation  audience  from 
publishing  a  separate  newspaper,  when 
authorized  by  the  designated  approving 
authority.  (See  Appendix  E  to  this  part). 

(iii)  Establishment. of  CE  Guides  and 
Installation  Maps:  When  valid 
communication  requirements  exist, 
publications  in  this  category  may  be 
established  by  the  commander,  if 
feasible.  (See  Appendix  B  to  this  part) 
Only  one  CE  guide  and  installation  map 
is  authorized  for  each  command  or 
installation.  The  requirements  of 
paragraph  (b)  (4)  of  this  section,  apply 
to  CE  guides  and  installation  maps. 
These  publications  shall  be  approved  by 
the  next  higher  level.  Approval 
authorities  shall  exercise  care  not  to 
overburden  community  advertisers. 

(iv)  Use  of  trademark.  The  DoD 
Components  and  their  subordinate 
levels  shall  trademark— State.  Federal, 
or  both — the  names  of  their  publications 
when  possible. 

(v)  Use  of  recycled  products.  The 
public  affairs  office  shall,  whenever 
possible,  based  on  contractual 
agreements,  use  recycled  paper  for 
publications  covered  under  this  part. 

(vi)  Mailing  requirements  and  sales 
and  distribution  ofnon-DoD 
publications.  See  appendix  C  to  this 
part. 

(vii)  APIS  print  media  directorate.  See 
apoendix  D  to  this  part. 

fviii)  DoD  command  newspaper  and 
magazine  review  system.  See  appendix 
E  to  this  part. 

(6)  When,  in  the  opinion  of  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs,  or  the  Combatant  Command 
Commander,  a  Combatant  Command 
newspaper  is  needed,  establishment 
shall  be  directed  by  the  Secretary  of 
Defense.  Both  appropriated  and 
nonappropriated  funds  may  be  used  in 
the  publication  of  overseas  Combatant 
Command  newspapers. 

(7)  Establishment  of  magazines.  New 
magazines  shall  be  approved  by  the 
Head  of  the  publishing  DoD  Component. 
New  magazines  serving  the  Military 
Services  shall  be  approved  in 
accordance  with  Service  procedures. 
Only  one  DoD  magazine  or  newspaper 


is  authorized  for  each  command  or 
installation.  Magazines  are  normally 
financed  through  appropriate  funds. 
When  CE  magazines  are  approved, 
provisions  in  this  part  regarding 
advertising  and  contracting  for  CE 
publications  apply  to  CE  magazines. 
Magazines  must: 

(i)  Serve  a  clearly  defined  purpose  in 
support  of  the  mission  of  the  publishing 
DoD  Component,  and  the  purpose  must 
justify  the  cost. 

(ii)  Not  duplicate  equivalent 
magazines  serving  the  same,  or 
substantially  the  same  purpose. 

(iii)  Be  published  and  distributed 
efficiently  and  economically. 

(iv)  Be  reviewed  every  two  years  by 
the  publishing  DoD  Component  to 
ensure  they  are  in  compliance  with  this 
part,  are  mission  essential,  and  are 
economically  achieving  their  desired 
objective. 

f  247.7   Information  requirements. 

The  biennial  reporting  requirement 
contained  in  this  part  has  been  assigned 
Report  Control  Symbol  DI>-PA(B1) 
1638. 

Appendix  A  to  Part  247— Funded 
Neivspapers  and  Magazines 

A.  Purpose.  Funded  newspapers  and 
magazines  support  the  command 
communication  requirements  of  the 
DoD  Components  and  their  subordinate 
commands.  Normally,  printing  is 
accomplished  by  a  commercial  printer 
under  contract  or  in  government 
printing  facilities  in  accordance  with 
DoD  Directive.!  The  editorial  content  of 
these  publications  and  distribution  are 
accomplished  by  the  contracting 
command.  Overseas,- Funded 
newspapers  are  authorized  to  be  printed 
under  contract  with  the  SB'S.  Where 
printing  S&S  is  not  feasible  because  of 
distance  or  other  factors.  Funded 
newspapers  may  be  printed  by  other 
means.  These  are  evaluated  on  a  case- 
by-case  basis  with  the  cognizant  DPS 
office. 

B.  Name.  The  name  of  the  publication 
may  include  the  name  of  the  command 
or  installation,  or,  the  name  of  the 
command  or  installation  may  appear 
separately  in  the  nameplate  (flag).  The 
emblem  of  the  command  or  installation 
may  be  included  in  the  nameplate,  also. 
When  possible,  the  DoD  Components 
and  their  subordinate  levels  shall 
trademark  the  names  of  their 
pubhcations,  as  stated  in  §  247.5(d). 

C.  Masthead.  The  masthead  shail 
include  the  names  of  the  commanding 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Infonnation  Service.  5285  Port 
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officer  and  the  PAO,  the  names  and 
editorial  titles  of  the  primary  staff  of  the 
publication,  and  the  mailing  address 
and  telephone  number  of  the  editorial 
staff,  in  addition  to  that  required  in 
section  §  247.4(ii). 

D.  News  and  editorial  materials.  The 
commander  and  the  public  affairs  staff 
shall  generate  and  select  news, 
information,  photographs,  editorial,  and 
other  materials  to  be  used.  Authorized 
news  and  information  sources  include 
the  Office  of  the  Assistant  Secretary  of 
Defense  for  Public  Affairs  (OASD(PA)). 
APIS,  the  Military  Departments,  their 
subordinate  levels  of  command,  and 
other  Government  Agencies.  Civilian 
community  service  news  and 
announcements  of  benefit  to  personnel 
assigned  to  the  command  or  installation 
and  their  family  members  may  also  be 
used.  Photographic  images  used  will  be 
in  compliance  with  §  247. 4(r). 

E.  Assignment  of  personnel.  Military 
and  DoD  civilian  personnel  may  not  be 
assigned  to  duty  at  the  premises  of  the 
contract  printer  to  perform  any  job 
functions  that  are  part  of  the  business 
activities  or  contractual  responsibilities 
of  the  contract  printer.  Members  of  the 
public  affairs  staff  who  produce 
editorial  content  may  work  on  the 
premises  as  liaison  and  monitor  to 
specify  and  coordinate  layout  and  other 
production  details  provided  for  in  the 
command  contract  with  the  contract 
printer.  A  member  of  the  public  affairs 
staff  shall  review  proof  copy  to  prevent 
mistakes. 

F.  Funding.  The  expense  of 
publishing  and  distributing  Funded 
newspapers  and  magazines  is  charged  to 
appropriated  funds  of  the  publishing 
command. 

G.  Printing.  Printing  of  a  funded 
publication  shall  be  handled  in 
accordance  with  DoD  Directive  5330.3 
in  conjunction  with  public  affairs  as  the 
office  of  primary  interest. 

H.  Distribution.  Funded  publications 
may  be  distributed  through  official 
channels.  Appropriated  funds  and 
manpower  may  be  used  for  distribution 
of  Funded  publications,  as  required. 

I.  Advertising.  Funded  publications 
shall  not  carry  advertising.  As  a  service, 
the  Funded  newspaper  may  carry 
nonpaid  listings  of  personally  owned 
items  and  services  for  sale  by  members 
of  the  command.  Noncommercial  news 
stories  and  announcements  concerning 
nonappropriated  fund  activities  and 
commissaries  may  be  published  in 
funded  publications. 

J.  Employment  and  gratuities.  DoD 
personnel  shall  not  accept  employment 
by  or  gratuities  from  GPO-contracted 
printers  under  contract  to  print  funded 
pubhcations.  To  avoid  a  conflict  of 
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interest,  employment  of  spouses  and 
minor  children  of  DoD  personnel  by  a 
contract  printer  shall  be  in  accordance 
with  the  DoD  5500.7-R.2 

Appendix  B  to  Part  247— CE 
Publications 

A.  Purpose.  CE  publications  consist  of 
DoD  newspapers,  magazines,  guides, 
and  installation  maps.  They  support 
command  internal  communications. 
The  commander  or  public  affairs  office 
provides  oversight  and  final  approval 
authority  for  the  news  and  editorial 
content  of  the  publication.  CE 
publishers  sell  advertising  to  cover  costs 
and  secure  earnings,  print  the 
publications,  and  may  make  all  or  part 
of  the  distribution.  Periodically.  CE 
publishers  compete  for  contracts  to 
publish  these  publications.  Neither 
appropriated  nor  nonappropriated  funds 
shall  be  used  to  pay  for  any  part  of  a  CE 
publisher's  costs  incurred  in  publishing 
a  CE  pubhcation. 

B.  Mrnie.  The  name  of  the  publication 
may  include  the  name  of  the  command 
or  installation,  or  the  name  of  the 
command  or  installation  may  appear 
separately  in  the  nameplate  (flag).  The 
emblem  of  the  command  or  installation 
may  also  be  included  in  the  nameplate. 
When  possible,  the  DoD  Components 
and  their  subordinates  shall  trademark 
the  names  of  their  publications,  as 
stated  in  §  247.6(d). 

C.  Masthead.  The  masthead  shall 
include  the  following  in  addition  to  that 
required  in  §247.4  (i)  and  (j).  "The 
editorial  content  of  this  publication  is 
the  responsibility  of  the  (name  of 
command  or  installation)  Public  Affairs 
Office."  The  names  of  the  commanding 
officer  and  PAO,  the  names  and 
editorial  titles  of  the  staff  assigned  the 
duty  of  preparing  the  editorial  content. 
and  the  office  address  and  telephone 
number  of  the  editorial  staff  shall  be 
listed  in  the  masthead  of  DoD 
newspapers,  but  is  not  required  in  CE 
guides  and  installation  maps.  The 
names  of  the  publisher  and  employees 
of  the  publisher  may  be  listed 
separately. 

D.  News  and  editorial  materials.  The 
commander  or  the  public  affairs  office 
shall  provide  oversight  and  Hnal 
approval  authority  for  news, 
information,  photographs,  editorial,  and 
other  materials  to  be  used  in  a  CE 
publication  in  the  space  allotted  for  that 
purpose  by  written  contract  with  the 
commercial  publisher.  Authorized  news 
and  information  sources  include  the 
OASDCPA),  APIS,  the  Military 
Departments  and  their  subordinate 
levels  of  command,  and  other 


'  See  footnote  1  to  section  A.  of  this  appendix. 


Government  Agencies.  CE  contractor 
personnel  may  provide  material  for  use 
in  the  publication  if  approved  by  the 
commander  or  PAO,  as  the 
commander's  representative. 
Commercial  news  and  opinion  sources, 
such  as  AP.  UPI,  New  York  Times,  etc.. 
are  not  normally  authorized  for  use  in 
DoD  publications  except  as  stated  in 
§  247.4(q).  Newspapers  may  publish 
community  service  news  and 
announcements  of  the  civilian 
community  for  the  benefit  of  command 
or  installation  personnel  and  their 
families.  Imagery  used  will  be  in 
compliance  with  §  247. 4(r). 

E.  Assignment  of  personnel.  Neither 
military  nor  DoD  civilian  personnel 
shall  be  assigned  to  duty  at  the  premises 
of  the  CE  publisher.  Neither  military  nor 
DoD  civilian  personnel  shall  perform 
any  job  functions  that  are  part  of  the 
business  activities  or  contractual . 
responsibilities  of  the  CE  publisher 
either  at  the  contractor's  facility  or  the 
Government  facility.  The  PAO  and  staff 
who  produce  the  non-advertising 
content  of  the  CE  publication  may 
perform  certain  installation  liaison 
functions  on  publisher  premises 
including  monitoring  and  coordinating 
layout  and  design  and  other  publishing 
details  set  forth  in  the  contract  to  ensure 
the  effective  presentation  of 
information.  One  or  more  members  of 
the  public  affairs  staff  shall  review  proof 
copy  to  prevent  mistakes.  Newspaper 
text-editing-system  pagination  and  copy 
terminals  owned  by  the  CE  publisher 
may  be  placed  in  the  command  or 
installation  public  affairs  office  under 
contractual  agreement  for  use  by  the 
public  affairs  staff  to  coordinate  layout 
and  ensure  that  the  preparation  of 
editorial  material  is  performed  in  such 
a  way  as  to  enhance  the  efficiency  and 
effectiveness  of  the  printing  and 
publication  functions  performed  by  the 
CE  publisher.  All  costs  of  these 
terminals  shall  be  borne  by  the  CE 
newspaper  publishers  who  shall  remain 
title  to  the  equipment  and  full 
responsibility  for  any  damage  to  or  loss 
of  such  equipment.  'The  relationship 
between  the  public  affairs  staff  and 
employees  of  the  CE  contractor  is  that 
of  Government  employees  working  with 
employees  of  a  private  contractor. 
Supervision  of  CE  employees;  that  is. 
the  responsibility  to  rate  performance, 
set  rate  of  pay,  grant  vacation  time, 
exercise  discipline,  assign  day-to-day 
administrative  tasks,  etc.,  remains  with 
the  CE  publisher.  Any  modiHcations  of 
the  contract  must  be  made  by  the 
responsible  contracting  officer.  Public 
affairs  staff  members  must  be  aware  that 
employees  of  the  contractor  are  not 


employees  of  the  government  and 
should  be  treated  accordingly. 

F.  Distribution  ofCE  Publications 

1.  A  funded  newspaper  shall  not  be 
distributed  as  an  insert  to  a  CE 
newspaper,  unless  provided  for  in  the 
CE  contract,  nor  shall  a  CE  newspaper 
be  distributed  as  an  insert  to  a  funded 
newspaper. 

2.  Supplements,  clearly  labeled  as 
such,  and  advertising  inserts,  may  be 
inserted  into  and  distributed  with  a  CE 
newspaper. 

3.  "The  commercial  publisher  of  a  CE 
publication  shall  make  as  much  of  the 
distribution  to  the  intended  readership 
as  possible.  CE  publications  may  be 
distributed  through  official  channels. 

4.  Except  as  authorized  by  the  next 
higher  headquarters  for  s{)ecial 
situations  or  occasions  (such  as  an 
installation  open  house).  CE 
publications  shall  not  be  distributed 
outside  the  intended  DoD  audience  and 
retirees,  which  includes  family 
members.  Electronic  publication  on  the 
internet/world  wide  web  is  not 
considered  distribution  outside  the 
intended  DoD  audience.  The  CE 
publisher  may  provide  complete  copies 
of  each  specific  issue  of  a  CE 
publication  to  an  advertiser  whose 
advertisement  is  carried  therein. 

5.  The  CE  publisher  of  a  CE 
newspaper  will  provide  the  appropriate 
number  of  news  racks  determined  by 
the  installation  commander  for 
publication  distribution.  CE  publishers 
are  res{>onsible  for  maintenance  of  these 
racks. 

6.  CE  guides,  magazines,  and 
installation  maps  may  be  delivered  in 
bulk  quantities  to  the  appropriate 
installation  offices  to  distribute  these 
publications  through  official  channels 
as  necessary. 

G.  Responsibilities  Regarding 
Advertising 

1.  Only  the  CE  publisher  shall  use  the 
space  agreed  upon  for  advertising. 
While  the  editorial  content  of  the 
publication  is  completely  controlled  by 
the  installation,  the  advertising  section, 
including  its  content,  is  the 
resppnsibility  of  the  CE  publisher.  The 
public  affairs  staff,  however,  retains  the 
responsibility  to  review  advertisements 
before  they  are  printed. 

2.  Any  decision  by  a  CE  publisher  to 
accept  or  reject  an  advertisement  is 
final.  The  PAO  may  discuss  with  a 
publisher  their  decision  not  to  run  an 
advertisement,  but  cannot  substitute  his 
judgment  for  that  of  the  publisher. 

3.  Before  each  issue  of  a  CE 
publication  is  printed,  the  public  affairs 
staff  shall  review  advertisements  to 
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identify  any  that  are  contrary  to  law  or 
to  DoD  or  Military  Service  regulations, 
including  this  part,  or  that  may  pose  a 
danger  or  detriment  to  DoD  personnel  or 
their  family  members,  or  that  interfere 
with  the  command  or  installation 
missions.  It  is  in  the  command's  best 
interest  to  carefully  apply  DoD  and 
Service  regulations  and  request 
exclusion  of  only  those  advertisements 
that  are  clearly  in  violation  of  this  part. 
If  any  such  advertisements  are 
identified,  the  public  afiairs  office  shall 
obtain  a  legal  coordination  of  the 
proposed  exclusion.  After  coordination, 
the  public  affairs  office  shall  request,  in 
writing  if  necessary,  that  the 
commercial  pubhsher  delete  any  such 
advertisements.  If  the  publisher  prints 
the  issue  containing  the  objectionable 
advertisement(s),  the  commander  may 
prohibit  distribution  in  accordance  with 
DoD  Directive  1325.6.1 

4.  DoD  Directive  1325.6  gives  the 
commander  authority  to  prohibit 
distribution  on  the  installation  of  a  CE 
publication  containing  advertising  he  or 
she  determines  likely  to  promote  a 
situation  leading  to  potential  riots  or 
other  disturbances,  or  when  the 
circulation  of  such  advertising  may 
present  a  danger  to  loyalty,  discipline, 
or  morale  of  personnel.  Each 
commander  shall  determine  whether 
particular  advertisements  to  be  placed 
by  the  publisher  in  a  CE  publication 
serving  the  command  or  installation 
may  interfere  with  successful  mission 
performance.  Some  considerations  in 
this  decision  are  the  local  situation,  the 
content  of  the  proposed  advertisement, 
and  the  past  performance  of  the 
advertiser.  Prior  to  making  a  - 
determination  to  prohibit  distribution  of 
a  CE  pubUcatlon,  the  commander  shall 
obtain  a  legal  coordination. 

5.  CE  pubUcations  may  carry  paid  and 
nonpaid  advertising  of  the  products  and 
services  of  nonappropriated  fund 
activities  and  commissaries,  if  allowed 
by  DoD  and  Military  Service 
regulations.  (See  DoD  Instruction 
1015.2.2) 

6.  Bingo  games  and  lotteries 
conducted  by  a  commercial  organization 
whose  primary  business  is  conducting 
lotteries  may  not  be  advertised  in  CE 
publications.  Non-lottery  activities 
(such  as  dining  at  a  restaurant  or 
attending  a  musical  performance)  of  a 
commercial  organization  whose  primary 
business  is  conducting  lotteries  may  be 
advertised  in  CE  publications. 
Exceptions  are  allowed  for  authorized 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield.  VA  22161. 

'  See  footnote  1  to  section  G.3.  of  this  appendix. 


State  lotteries,  lotteries  conducted  by  a 
non-profit  organization  or  a 
governmental  organization,  or 
conducted  as  a  promotional  activity  by 
a  commercial  organization  and  clearly 
occasional  and  ancillary  to  the  primary 
business  of  that  organization.  An 
exception  also  pertains  to  any  gaming 
conducted  by  an  Indian  tribe  under  25 
U.S.C.  2720.  See  section  D.  of  Appendix 
C  to  this  part. 

H.  CE  Guides  and  Maps 

1.  The  name  of  the  publication  may 
include  the  name  and  emblem  of  the 
command  or  installation. 

2.  At  the  discretion  of  the 
commander,  an  installation  telephone 
directory  may  be  included  as  a  section 
of  a  CE  guide.  The  telephone  section 
shall  be  part  of  the  guide  contract 
specifications.  Separate  contracts  for  CE 
telephone  directories  are  not  authorized. 
Over-run  printing  of  the  telephone 
directory/yellow  pages  section  of  the 
installation  guide  is  authorized.  The 
number  of  guides  with  integral 
telephone  directories  and  the  number  of 
over-run  copies  of  the  telephone 
directory /yellow  pages  will  be  clearly 
specified  in  the  single  guide  contract. 
Required  communication  seciuity 
information  shall  be  printed  on  the  first 
page  of  the  telephone  section  and  not  on 
the  cover  of  the  guide.  The  cover  of  the 
guide  may  notify  users  that  the 
publication  contains  the  telephone 
directory. 

3.  CE  contracts  for  guides  and  maps 
shall  establish  firm  delivery  dates  and 
shall  contain  provisions  to  ensure 
distribution  is  controlled  by  the 
command.  Delivery  dates  may  vary  for 
guides  and  maps  to  make  them  more 
attractive  to  advertisers.  The  contract 
provisions  shall  specify  deUvery  dates. 

/.  Employment  and  Gratuities 

DoD  personnel  involved  with  CE 
contracts  shall  not  accept  empIo)rment 
by  or  gratuities  &t)m  a  CE  publisher,  To 
avoid  a  conflict  of  interest,  employment 
of  spouses  and  minor  children  of  DoD 
personnel  by  a  contract  publisher  shall 
be  in  accordance  with  DoD  Directive 
5500.7-R.3 

/.  Contracting  for  a  CE  Publication 

1.  General.  The  DoD  Components  and 
their  subordinate  commands  are 
authorized  to  contract  in  writing  for  CE 
publications.  The  underlying  premise  of 
the  CE  concept  is  that  the  DoD 
Components  and  their  subordinate 
commands  will  save  money  by 
transferring  certain  publishing  and 
distribution  functions  to  a  commercial 


•■See  footnote  1  to  section  G.3.  of  this  appendix. 


publisher  selected  through  a 
competitive  process.  The  CE  pubUcation 
is  printed  and  delivered  to  the 
command,  installation,  or  its  readership 
in  accordance  with  the  terms  of  a 
written  contract.  Oral  contracts  are  not 
acceptable.  The  right  to  sell  and 
circulate  advertising  to  the  complete 
readership  in  the  CE  publication 
provides  the  publisher  revenue  to  cover 
costs  and  secure  earnings.  The 
command  or  installation  guarantees  first 
publication  and  distribution  of  locally- 
produced  editorial  content  in  the 
pubUcation.  The  publication  becomes 
the  property  of  the  command, 
installation,  or  intended  reader  upon 
delivery  in  accordance  with  terms  of  the 
contract. 

2.  Contracting  process.  Whether  a  first 
time  initiative  to  establish  a  CE 
publication  or  a  recompetition  of  an 
existing  CE  contract,  the  process  must 
start  with  advance  planning  as  to  the 
nature  of  the  command's  requirements, 
the  contracting  strategy,  and  the  market 
or  potential  advertisers  and  competitors 
for  the  job.  The  CE  contract  solicitation 
and  the  contract  itself  must  contain  a 
statement  of  work  that  describes  in 
legally  sufficient  detail  the 
Government's  requirements  and  the 
conditions  and  restrictions  under  which 
the  contractor  will  perform.  The 
cognizant  contracting  office  for  the  CE 
contracting  action  shall  be  the 
contracting  office  which  normally 
provides  contracting  support  to  the 
command  for  service  contracts  and 
other  procurements  of  a  general  nature 
which  are  above  the  simplified  small 
purchase  threshold.  The  contracting 
officer  shall  combine  the  statement  of 
work  with  appropriate  contractual  terms 
and  conditions,  using  48  CFR  chapter  I 
and  n  as  guides,  although  CE  contracts 
are  not  subject  to  the  FAR  or  DFARS, 
because  they  do  not  involve  the 
expenditure  of  appropriated  funds.  The 
resulting  solicitation  and  contract  shall 
completely  identify  the  rights  and 
obligations  of  both  parties.  Proposals 
shall  be  solicited  &om  all  known 
commercial  publishers  who  could 
potentially  become  the  CE  contractor. 
Upon  evaluation  of  the  competing 
proposals  by  the  Source  Selection 
Advisory  Committee  (SSAC)  and 
selection  of  a  winner  by  the  selecting 
official,  the  CE  conU^ct  shall  be 
awarded  by  the  contracting  officer.  The 
CE  contract  shall  not  require  the 
contractor  to  pay  money  to  the 
command  or  to  provide  goods,  services, 
or  other  consideration  not  directly 
related  to  the  CE  publication.  In  the 
event  that  only  one  offer  is  received,  the 
SSAC  may  recommend  to  the  selecting 
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official  that  no  award  be  made  or  that 
the  contracting  officer  enter  into 
negotiations  with  the  sole  offeror  to 
obtain  the  best  possible  service  and 
product  for  the  Government. 

3.  Statement  of  Work  (SOW).  The 
SOW  should  be  written  to  have  the  CE 
contractor  perform  as  many  of  the 
publishing  and  distribution  functions  as 
practical  to  generate  maximum  savings 
to  the  Department  of  Defense.  In  so 
doing,  care  must  be  taken  to  balance 
Government  requirements  with  a 
realistic  view  of  the  advertising  revenue 
potential  so  as  to  achieve  a  contract  that 
is  commercially  viable.  The  command's 
internal  information  needs  shall  be 
paramount.  Some  of  the  key  issues  that 
shall  be  addressed  in  the  SOW  follow: 

a.  A  general  description  of  the  scope 
of  the  proposed  contract  including  the 
name  and  nature  of  the  publication 
involved;  for  example,  weekly 
newspaper,  monthly  magazine,  annual 
guide  and  installation  map.  Normally, 
guides  and  installation  maps  are 
included  in  the  same  contract. 

b.  A  description  of  editorial  content  to 
be  carried;  e.g.,  news,  features, 
supplements,  and  factual  information, 
along  with  provisions  addressing  the 
possible  inclusion  of  contractor- 
furnished  advertising  supplements  for 
newspapers,  provided  any  such 
supplement  shall  have  the  prior 
approval  of  the  commander. 

c.  A  description  of  the  rules  for  the 
inclusion  of  advertising  in  the 
publication.  This  provision  shall  specify 
that  the  commander's  representative 
shall  have  the  authority  to  specify 
newspaper  advertising  layout  when 
required  to  enhance  communications' 
effectiveness  of  the  publication  and 
shall  require  the  contractor  to  notify 
advertisers  of  the  requirements  in 

§  247.4(i)  and  §  247.4(j).  The  Military 
Departments  will  coordinate  a  standard 
set  of  ratios  of  advertising-to-editorial 
copy  for  multiples  of  pages  for  run  of 
the  publication  advertising  in  CE 
publications  that  will  be  included  in  all 
DoD  Component  regulations 
supplementing  this  part.  The 
recommended  annual  average  is  a  ratio 
of  60/40.  Inserts  and  advertising 
supplements  will  not  count  in  the  total 
ad  to  copy  ratio;  however,  the 
commander  may  prohibit  the 
distribution  of  supplemental  advertising 
deemed  excessive.  Contract  provisions 
shall  be  formulated  to  prohibit  the 
amount  of  advertising  a  publisher  sells 
from  forcing  the  contracting  command 
or  installation  public  affairs  staff^  to 
produce  editorial  content  exceeding  that 
required  for  the  command  internal 
communication  mission  of  the 
publication. 


d.  A  provision  substantially  as 
follows:  "The  contractor  agrees  not  to 
enter  into  any  exclusive  advertising 
agreement  with  any  firm,  broker,  or 
individual  for  the  purpose  of  selling 
advertising  associated  with  this 
contract." 

e.  A  description  of  the  CE  contractor's 
responsibilities  for  distribution  of  the 
publication.  This  provision  should 
address  such  matters  as  contractor 
furnishing  of  news  racks  along  with 
contractor  responsibility  for 
maintenance  of  these  racks. 

f.  A  description  of  contractor-owned 
and/or  contractor-furnished  equipment 
such  as  text  editing,  copy  terminals,  and 
modems  determined  to  be  required  to 
coordinate  layout  and  ensure  that  the 
preparation  of  editorial  material  is 
performed  in  such  a  way  as  to  enhance 
the  efficiency  and  effectiveness  of  the 
publication  process. 

g.  A  description  of  contractor- 
furnished  editorial  support  services 
determined  to  be  required.  Such 
description  must  be  in  terms  of  the  end 
product  required;  e.g..  photography 
service  and/or  writer/reporter  services, 
and  not  as  a  requirement  to  make 
available  certain  contractor  personnel. 
In  day-to-day  performance  and 
administration  of  the  CE  contract, 
contractor  personnel  performing  such 
support  services  shall  not  be  treated  in 
any  way  as  though  they  are  Government 
employees. 

h.  A  provision  that  the  use,  where 
economically  feasible,  of  recycled  paper 
for  internal  products  will  be  a 
consideration  for  awarding  the  contract, 
as  stated  in  §  247.6(e). 

i.  SOW'S  and  RFP's  for  CE 
newspapers  shall  specify  standard 
newsprint,  repyclable,  subject  to 
requirements  of  applicable  laws  and 
regulations. 

j.  For  CE  magazines,  a  provision 
requiring  the  contractor  to  provide  a 
bulk  number  of  copies  of  each  printing 
to  the  Government  Printing  Office  (GPO) 
for  distribution  to  Federal  Depository 
Libraries.  The  number  of  copies  to  be 
provided  will  be  determined  on  the 
number  of  libraries  desiring  to  subscribe 
to  the  publication.  The  number  could  be 
a  maximum  of  1,400,  but  has 
historically  averaged  approximately  500 
to  600  copies  for  military  magazines. 
The  contractor  would  be  required  to 
contact  GPO  to  initiate  this  procedure  at 
(202) 512-1071. 

4.  Contract  pmvisions.  The  CE 
concept  is  based  on  an  exception  to  the 
Government  Printing  and  Binding 


Regulations*  published  by  the 
Congressional  Joint  Committee  on 
Printing.  While  CE  contracts  are  not 
subject  to  the  FAR  (48  CFR  chapter  I)  or 
the  DEARS  (48  CFR  chapter  II),  the  FAR 
contains  many  clauses  that  are  useful  in 
protecting  the  interests  of  the 
Government.  The  following  clauses  may 
be  helpful  in  obtaining  the  best  possible 
CE  publication: 

a.  Status  of  FAR  clause.  To  clarify  the 
status  of  FAR  clauses  appearing  in  CE 
contracts,  the  following  clause  shall  be 
included  in  all  new  CE  contracts: 

"The  (name  of  DoD  installation/unit/ 
organization)  is  an  element  of  the 
United  States  Government.  This 
agreement  is  a  United  States 
Government  contract  authorized  under 
the  provisions  of  DoD  Instruction 
5120.4  ^  as  an  exception  to  the 
Government  Printing  and  Binding 
Regulations  published  by  the 
Congressional  Joint  Committee  on 
Printing.  Although  this  contract  is  not 
subject  to  the  Federal  Acquisition 
Regulation  (FAR)  or  the  Defense  FAR 
Supplement  (DEARS),  FAR  clauses 
usehil  in  protecting  the  interests  of  the 
Government  and  implementing  those 
provisions  required  by  law  are  included 
in  this  contract." 

b.  Option  clause.  Insert  a  clause 
substantially  the  same  as  the  following 
to  extend  the  term  of  the  CE  publisher 
contract: 

(1)  "The  Government  may  extend  the 
term  of  this  contract  by  written  notice 
to  the  contractor  within  [insert  in  the 
clause  the  period  of  time  in  which  the 
contracting  officer  has  to  exercise  the 
option);  provided  that  the  Government 
shall  give  the  contractor  a  preliminary 
written  notice  of  its  intent  to  exercise 
the  option  at  least  60  days  before  the 
contract  expires.  The  preliminary  notice 
does  not  commit  the  government  to 
exercise  the  option."  In  the  case  of  base 
closure  or  realignment  the  publisher  has 
the  right  to  request  a  renegotiation  of  the 
contract. 

(2)  "If  the  Government  exercises  this 
option,  the  extended  contract  shall  be 
considered  to  include  this  option 
provision." 

(3)  "The  total  duration  of  this 
contract,  including  the  exercise  of  any 
options  under  this  clause,  shall  not 
exceed  6  years." 

c.  Default  clause.  Insert  the  following 
clause  in  solicitations  and  contracts: 

(1)  "The  Government  may,  by  written 
notice  of  default  to  the  contractor, 
terminate  this  contract  in  whole  or  in 
part  if  the  contractor  fails  to: 


*  Copies  may  be  obtained,  at  cost,  from  the 
Superintendent  of  Documents.  U.S.  Government 
Printing  Office.  Washington.  IX:  20402. 

>  See  footnote  1  to  section  G.3.  of  this  appendix. 
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(a)  Deliver  the  CE  publications  in  the 
quantities  required  or  to  perform  the 
services  within  the  time  speciHed  in 
this  contract  or  any  extension; 

(b)  Make  progress,  so  as  to  endanger 
performance  of  this  contract; 

(c)  Perform  any  of  the  other 
provisions  of  this  contract." 

(2)  "If  the  Government  terminates  this 
contract  in  whole  or  in  part,  it  may 
acquire,  under  the  terms  and  in  the 
manner  the  contracting  officer  considers 
appropriate,  supplies  or  services  similar 
to  those  terminated.  However,  the 
contractor  shall  continue  the  work  not 
terminated." 

(3)  "The  rights  and  remedies  of  the 
Government  in  this  clause  are  in 
addition  to  any  other  rights  and 
remedies  provided  by  law  or  imder  this 
contract." 

d.  Termination  for  convenience  ofthe 
Government  Insert  the  following  clause 
in  solicitations  and  contracts: 

"The  contracting  officer,  by  written 
notice,  may  terminate  this  contract,  in 
whole  or  in  part  if  the  services 
contracted  for  are  no  longer  required  by 
the  Government,  or  when  it  is  in  the 
Government's  interest,  such  as  with 
installation  closures.  Any  such 
termination  shall  be  at  no  cost  to  the 
Government."  The  Government  will  use 
its  best  efforts  to  mitigate  financial 
hardship  on  the  publisher. 

5.  Term  of  contract.  CE  contracts  may 
be  entered  into  for  an  initial  period  of 
up  to  2  years,  and  may  contain  options 
to  extend  the  contract  for  one  or  more 
additional  periods  of  1  or  2  years 
diuBtion.  The  total  period  of  the 
contract,  including  options,  shall  not 
exceed  6  years,  after  which  the  contract 
must  be  recompeted. 

6.  Exercise  of  options.  Under  normal 
circumstances,  when  the  contractor  is 
performing  satisfactorily,  options  for 
additional  periods  of  performance 
should  be  exercised.  However,  the 
exercise  of  the  option  is  the  exclusive 
right  of  the  Government,  and  decisions 
not  to  exercise  the  option,  or  to  test  the 
market  before  option  exercise,  are 
writhin  the  contracting  officer's 
discretion  working  in  concert  with  the 
PAO  and  other  conunand  officials. 

7.  Modification  ofthe  contract.  Any 
changes  to  the  SOW  or  other  terms  and 
conditions  of  the  contract  shall  be  made 
by  written  contract  modification  signed 
by  both  parties. 

8.  SSAC.  The  commander  shall 
appoint  an  SSAC.  The  committee  shall 
participate  in  the  development  ofthe 
Source  Selection  Plan  (SSP)  before  the 
solicitation  of  proposals,  evaluate 
proposals,  and  recommend  a  source  to 
the  selecting  official.  Since  cost  is  not  a 
factor  in  the  evaluation,  award  will  be 


based  on  technical  proposals,  the 
offeror's  experience  and/or 
qualifications,  and  past  performance. 

a.  The  SSAC  shall  consist  of  a 
minimum  of  five  voting  members:  a 
chairperson,  who  shall  be  a  senior 
member  of  the  command;  senior 
representatives  from  public  afiairs  and 
printing;  and  a  minimum  of  two  other 
functional  specialists  with  skills 
relevant  to  the  selection  process.  Each 
SSAC  shall  have  non-voting  legal  and 
contracting  advisors  to  assist  in  the 
selection  process. 

b.  In  arriving  at  its  recommendations, 
the  SSAC  shall  follow  the  SSP  and  avail 
itself  of  all  relevant  information, 
including  the  proposals  submitted, 
independently  derived  data  regarding 
offerors'  performance  records,  the 
results  of  on-site  surveys  of  offerors' 
facilities,  where  feasible,  and  in 
appropriate  cases,  personal 
presentations  by  offerors. 

c.  The  work  of  the  SSAC  must  be 
coordinated  with  the  contracting  officer 
to  ensure  that  the  process  is  objective 
and  fair.  All  communications  between 
the  offerors  and  the  Government  shall 
be  through  the  contracting  officer.  No 
member  of  the  SSAC  or  the  selecting 
official  shall  communicate  directly  with 
any  offeror  regarding  the  source 
selection. 

d.  In  cases  where  a  losing  competitor 
requests  a  debriefing  from  the 
contracting  officer,  members  ofthe 
SSAC  may  be  called  upon  to  participate 
so  as  to  give  the  losing  competitor  the 
most  thorough  explanation  practical  as 
to  why  its  proposal  was  not  successful. 
No  information  regarding  competitors' 
proposals  shall  be  discussed  with  the 
unsuccessful  offerors  during 
debriefings,  discussions,  or  negotiations. 

9.  SSP.  A  SSP  (see  sample  SSP  at 
attachment  1  to  this  Appendix)  must  be 
developed  early  in  the  planning  process 
to  serve  as  a  guide  for  the  personnel 
involved  and  ensure  a  fair  and  objective 
process  and  a  successful  outcome.  The 
contracting  officer  is  primarily 
responsible  for  development  of  the  SSP, 
in  coordination  with  the  PAO  and  other 
members  ofthe  SSAC.  Ideally,  the  SSP 
should  be  completed  and  approved 
prior  to  issuance  of  the  solicitation;  it 
must  be  completed  and  approved  before 
the  receipt  of  proposals. 

10.  Evaluation  criteria  and  proposal 
requirements.  The  solicitation  must 
specify,  in  relative  order  of  importance, 
the  factors  the  Government  will 
consider  in  selecting  the  most 
advantageous  proposal.  In  addition,  the 
solicitation  must  specify  the  types  of 
information  the  proposal  must  contain 
to  be  properly  evaluated.  These  two 
aspects  of  the  solicitation  must  closely 


parallel  one  another.  The  contracting 
officer  is  primarily  responsible  for 
development  of  these  two  solicitation 
provisions,  in  coordination  with  the 
PAO,  legal  counsel,  and  members  of  the 
SSAC. 

a.  Evaluation  criteria  for  award. 
Drawing  upon  the  SSP,  this  feature  of 
the  solicitation  must  advise  offerors 
what  factors  the  Government  will 
consider  in  evaluating  proposals  and  the 
relative  importance  of  each  factor.  The 
sample  SSP  (attachment  1  to  this 
appendix)  provides  as  an  example  of 
criteria  that  might  be  used.  Note  that 
under  the  "Services  and/or  Items 
Offered"  factor,  paragraph  E.2.b  of 
attachment  1  to  this  appendix,  it  is 
necessary  to  list  and  indicate  the 
relative  importance  of  services  and/or 
items  above  the  minimum  requirements 
ofthe  SOW  that  the  command  would 
consider  desirable  and  that,  if  offered, 
will  enhance  the  offeror's  evaluation 
standing.  The  offer  of  services  and/or 
items  not  listed  in  the  evaluation 
criteria  shall  not  be  considered  in  the 
evaluation  of  proposals,  but  may  be 
accepted  in  the  contract  award  if 
deemed  valuable  to  the  Government. 
PROVIDED  the  service  and/or  item 
involved  is  directly  related  to  producing 
the  publication  and  not  in  violation  of 
any  other  statute  or  regulation. 
Examples  of  items  that  cannot  be 
considered  during  the  evaluation 
process  are:  press  kits,  laminated  maps, 
economic  development  reports,  or  other 
separate  publications  not  an  integral 
part  ofthe  CE  publication. 

b.  Proposal  requirements.  This 
provision  of  the  solicitation  must 
describe  the  specific  and  general  types 
of  information  necessary  to  be 
submitted  as  part  ofthe  proposal  to  be 
evaluated.  Offerors  shall  be  notified  that 
unnecessarily  elaborate  proposals  are 
not  desired. 

Attachment  1  to  Appendix  B  to  part 
247— SSP 

A.  Introduction 

1.  The  objectives  of  this  plan  are: 

a.  To  ensure  an  impartial,  equitable, 
and  thorough  evaluation  of  all  offerors' 
proposals  in  accordance  with  the 
evaluation  criteria  presented  in  the 
request  for  proposals  (RFP). 

b.  To  ensure  that  the  contracting 
officer  is  provided  technical  evaluation 
findings  of  the  SSAC  in  such  a  manner 
that  selection  of  the  offer  most 
advantageous  to  the  Government  is 
ensured. 

c.  To  document  clearly  and 
thoroughly  all  aspects  ofthe  evaluation 
and  decision  process  to  provide 
effective  debriefings  to  unsuccessful 
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offerors,  to  respond  to  legal  challenges 
to  the  selection,  and  to  ensure 
adherence  to  evaluation  criteria. 

2.  This  plan  will  be  used  to  select  a 
CE  contractor  for  publication  of  the 

newspaper  (CE  guide, 

magazine,  or  installation  map)  and  will: 

a.  Give  each  SSAC  member  a  clear 
understanding  of  his  or  her 
responsibilities  as  well  as  a  complete 
overview  of  the  evaluation  process. 

b.  Establish  a  well-balanced 
evaluation  structure,  equitable  and 
uniform  scoring  procedures,  and  a 
thorough  and  accurate  appraisal  of  all 
considerations  pertinent  to  the 
negotiated  contracting  process. 

c  Provide  the  selecting  official  with 
meaningful  findings  that  are  clearly 
presented  and  founded  on  the 
collective,  independent  judgment  of 
technical  and  managerial  experts. 

d.  Ensiu«  identification  and  selection 
of  a  contractor  whose  final  proposal 
offers  optimum  satisfaction  of  the 
Government's  technical  and  managerial 
requirements  as  expressed  in  the  RFP. 

e.  Serve  as  part  of  the  official  record 
for  the  evaluation  process. 

B.  Organization  and  Staffing 

1.  The  SSAC  will  consist  of  the 
Chairperson  and  a  minimum  of  four 
other  voting  committee  members  plus 
the  non-voting  advisors  to  the  SSAC. 

2.  The  SSAC  committee  members  are: 


Name 

Position 

ChSKperson. 

Member. 

Men«>er. 

Member. 

Member. 

Legal  Advisor.^ 

Contract  Advi- 

sor.' 

^  Non-voting  members. 

C.  Responsibilities 

1.  Selecting  Official: 

a.  Approves  the  SSP. 

b.  Reviews  the  evaluation  and 
findings  of  the  SSAC. 

c  Considers  the  SSAC's 
recommendation  of  award, 
d.  Selects  the  successful  offeror. 

2.  Chairperson  of  the  Source  Selection 
Advisory  Committee  (C/SSAC): 

a.  Reviews  the  SSP. 

b.  Approves  membership  of  the  SSAC. 
c  Analyzes  the  evaluation  and 

findings  of  the  SSAC  and  applies 
weights  to  the  evaluation  results. 

d.  Approves  the  SSAC  report  for 
submission  to  the  selecting  official. 

3.  Contracting  Officer 

a.  Is  responsible  for  the  proper  and 
efficient  conduct  of  the  entire  source 
selection  process  encompassing 


solicitation,  evaluation,  selection,  and 
contract  award. 

b.  Provides  SSAC  and  the  selecting 
official  with  guidance  and  instructions 
to  conduct  the  evaluation  and  selection 
process. 

c.  Receives  proposals  submitted  and 
makes  them  available  to  the  SSAC, 
taking  necessary  precautions  to  ensure 
against  premature  or  unauthorized 
disclosure  of  source  selection 
information. 

4.  SSAC  members  shall: 

a.  Familiarize  themselves  with  the 
RFP  and  SSP. 

b.  Provide  a  fair  and  impartial  review 
and  evaluation  of  each  proposal  against 
the  solicitation  requirements  and 
evaluation  criteria. 

c.  Provide  written  documentation 
substantiating  their  evaluations  to 
include  strengths,  weaknesses,  and  any 
deficiencies  of  each  proposal. 

5.  Legal  advisor: 

a.  Reviews  RFP  and  SSP  for  form  and 
legality. 

D.  Advises  the  SSAC  members  of  their 
duties  and  responsibilities,  regarding 
procurement  integrity  issues  and 
confidentiality  requirements. 

c.  Participate  in  SSAC  meetings  and 
provide  legal  advice  as  required. 

d.  Provides  legal  review  of  all 
docimients  supporting  the  selection 
decision  to  ensure  legal  sufficiency  and 
consistency  with  the  evaluation  criteria 
in  the  RFP  and  SSP. 

e.  Advises  the  selecting  official  on  tLe 
legality  of  the  selection  decision. 

D.  Administrative  Instructions 

1.  Evaluation  overview.  The  advisory 
committee  will  operate  with  maximum 
flexibiUty.  Collective  discussion  by 
evaluators  at  committee  meetings  of 
their  evaluation  findings  is  permitted  in 
the  interchange  of  viewpoints  regarding 
strengths,  weaknesses,  and  deficiencies 
noted  in  the  proposals  relating  to 
evaluation  items.  Evaluators  will  not 
suggest  or  disclose  numerical  scores  or 
other  information  regarding  the  relative 
standing  of  offerors  outside  of 
committee  meetings. 

2.  Evaluation  procedure.  The 
evaluation  of  offers  is  based  on  good 
judgment  and  a  thorough  knowledge  of 
the  guidelines  and  criteria  applicable  to 
each  evaluation  factor. 

a.  Numerical  scoring  is  merely 
reflective  of  the  composite  findings  of 
the  SSAC.  The  evaluation  scoring 
system  is  used  as  a  tool  to  assist  the 
Chairperson  of  the  SSAC  in  determining 
the  proposal  most  advantageous  to  the 
Government. 

b.  The  most  important  documents 
supporting  the  contract  award  will  be 
the  findings,  conclusions,  and  reports  of 
the  SSAC. 


3.  Safeguarding  data.  The  sensitivity 
of  the  proceedings  and  documentation 
require  stringent  and  special  safeguards 
throughout  the  evaluation  process: 

a.  Inadvertent  release  of  information 
could  be  a  source  of  considerable 
misunderstanding  and  embarrassment 
to  the  Government.  It  is  imperative, 
therefore,  for  all  members  of  the  SSAC 
to  avoid  any  unauthorized  disclosures 
of  information  pertaining  to  this 
evaluation.  Evaluation  participants  will 
observe  the  following  rules: 

(1)  All  offeror  and  evaluation 
materials  will  be  secured  when  not  in 
use  (i.e.,  during  breaks,  lunch,  and  at 
the  end  of  the  day). 

(2)  All  attempted  communications  by 
offeror's  representatives  shall  be 
directed  to  the  contracting  officer.  No 
communications  between  members  of 
the  SSAC  or  the  selecting  official  and 
offerors  regarding  the  contract  award  or 
evaluation  is  permitted  except  when 
called  upon  under  the  provisions  of 
paragraph  ).8.d,  of  Appendix  B  to  this 
part. 

(3)  Neither  SSAC  members  nor  the 
selecting  official  shall  disclose  anything 
pertaining  to  the  source  selection 
process  to  any  offeror  except  as 
authorize  by  the  contracting  officer. 

(4)  Neither  SSAC  members  nor  the 
selecting  official  shall  discuss  the 
substantive  issues  of  the  evaluation  with 
any  imauthorized  individual,  even  after 
award  of  the  contract. 

E.  Technical  Evaluation  Procedures 

1.  Evaluation  process.  Proposals  will 
be  evaluated  based  on  the  following 
criteria  as  indicated  in  Section  M  of  the 
solicitation:  The  evaluation  worksheet 
(attachment  2  to  this  appendix)  shall  be 
used  to  score  the  technical  factors. 
Using  the  technical  evaluation 
worksheet,  each  member  of  the  SSAC 
will  independently  review  each 
proposal  and  assign  an  appropriate 
number  of  points  to  each  factor  being 
considered.  Point  scores  for  each  factor 
will  range  from  "0"  to  "5"  based  on  the 
committee  member's  evaluation  of  the 
proposal.  Upon  completion  of 
individual  evaluations,  the  group  will 
meet  in  committee  with  the  Chairperson 
and  arrive  at  a  single  numeric  score  for 
each  factor  in  the  proposal. 

2.  Criteria.  An  example  of  applicable 
evaluation  criteria  and  their  relative 
order  of  importance  are  listed  below  in 
paragraphs  E.2.  a.,through  d  of  this 
appendix.  Criteria  and  weights  are 
provided  as  an  example  only.  The  SSAC 
must  determine  its  own  weighting 
factors  tailored  to  meet  the  needs  of  the 
particular  CE  publication  and  describe 
the  relative  weights  assigned  in  the  RFP; 
e.g.,  "Evaluation  factors  are  hsted  in 
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descending  order  of  importance;  criteria 
#1  is  twice  as  important  as  criteria  #2," 
etc. 

a.  Technical  and  production 
capability.  Scores  will  range  from  "0" 
(unacceptable),  to  "5"  (exhibits  state-of- 
the-art,  award-winning,  or  clearly 
superior  technical  ability  to  produce  the 
required  newspaper,  magazine,  guide,  or 
installation  map).  Factors  to  be 
considered  for  newspaper  contracts 
include:  level  of  automation; 
compatibility  of  automation  with 
existing  PAO  automation  (unless  other 
automation  is  provided);  printing 
capability;. production  equipment; 
physical  plant  (capabilities);  and  driving 
distance  to  the  plant.  Similar  factors 
may  be  considered  for  magazines, 
guides  and  installation  maps. 

b.  Services  and/or  items  offered. 
Scores  will  range  from  "0" 
(unacceptable),  to  "5"  (the  offer  of 
equipment,  such  as  automation 
equipment;  or  services,  such  as  editorial 
or  photographic  services  as  set  forth  in 
the  contract  solicitation  that  will  greatly 
enhance  the  newspaper  and/or  its 
production).  Factors  to  be  considered 
for  newspapers  include:  offer  of 
automation  equipment  and  the  quality 
and  amount  of  equipment  offered;  the 
quality  and  amount  of  services  offered; 
the  usefulness  of  the  services  and/or 
items  to  the  public  affairs  office  in 
enhancing  the  newspaper;  the  impact  of 
the  services  and/ or  items  on  other  parts 
of  the  contract.  Similar  factors  may  be 
considered  for  magazines,  guides  and 
installation  maps.  The  offer  of 
equipment  or  services  not  specifically 
related  to  producing  the  publication 
will  not  result  in  the  assignment  of  a 
higher  score. 

c.  Past  performance  record.  Scores 
will  range  from  "0"  (no  experience  in 
newspaper,  magazine,  guide,  or 
installation  map  publishing  and/or 
unsatisfactory,  previous  performance,) 
to  "5"  (long-term,  highly  successful 
experience  publishing  similar 
newspapers^  magazines,  guides,  or 
installation  maps).  Factors  to  be 
considered  include:  demonstrated 
ability  to  successfully  produce  a  CE  or 
similar  publication;  demonstrated 
printing  ability  (types  of  printing, 
history  of  newspaper,  magazine,  guide, 
or  installation  map  printing); 
demonstrated  success  in  contract 
performance  in  a  timely  and  responsive 
manner;  demonstrated  capability  to  sell 
advertising  and  successfully  recoup 
publication  costs. 

d.  Management  approach.  Scores  will 
range  from  "0"  (approach 
unacceptable),  to  "5"  (proposal 
demonstrates  a  sound  and  innovative 
approach  to  interfacing  with  the  PAO 


and  managing  the  CE  publication 
operation).  Factors  to  be  considered 
include:  The  offeror's  proposed 
approach  to: 

(1)  Interfacing  with  the  PAO  staff. 

(2)  Controlling  the  quality  and 
timeliness  of  the  finished  product. 

(3)  Sale  of  ads  of  the  type  that 
enhance  the  publication's  image  in  the 
community  and  with  the  readership  at 
large. 

(4)  Ensuring  that  contractor's 
personnel  are  properly  supervised  and 
managed. 

3.  Weighting  factors.  Points  will  be 
assigned  to  the  final  score  of  each  factor 
in  a  proposal  as  determined  by 
multiplying  the  score  assigned  (e.g.. 
"0."  "1,"  "2,"  "3,"  "4,"  or  "5")  by  the 
relative  weight  of  the  individual 
criterion  as  indicated: 


Factor 

Relative 
weight  maxi- 
mum points 

Criterion  1 
Criterion  2 

40%        200 
30%        150 

Criterion  3 
Criterion  4 

.'. 

20%       100 
10%         50 

Total  . 

500 

200 

120 

60 

20 


400 


(Example  Only): 

Criterion    1    Score    5    (5x40)    Total 

Points  

Criterion    1    Score    4    (4x30)    Total 

Points  

Criterion    1    Score    3    (3x20)    Total 

Points  

Criterion    1    Score    2    (2x10)   Total 

Points  

Total 

4.  Report  of  findings  and 
recommendations.  After  the  SSAC  has 
completed  final  evaluation  of  proposals 
and  all  weighting  has  been  completed, 
the  committee  will  prepare  a  written 
report  of  its  findings  and 
recommendations,  setting  forth  the 
consensus  of  the  committee  and  its 
composite  scores  (Sample  at  attachment 
3  to  this  appendix).  The  Chairperson 
will  sign  the  report  to  confirm  its 
accuracy  and  his  agreement  with  the 
recommendation.  All  copies  of 
proposals  and  evaluation  worksheets 
will  be  returned  to  the  contracting 
officer. 

Attachment  2  to  Appendix  B  to  Part 
247 — Sample  Evaluation  Worksheet 

Contractor    

Evaluator 


Date. 


Evaluation  Criteria  and  Scores  (Range  0-5 
points  for  each)   

1.  Technical  and  production  capability:    

2.  Services  and  items  offered:  

3.  Past  perfbimance  record: 


4.  Management  approach: 

Narrative  Discussion: ' 

Strengths  

Weaknesses . 

Deficiencies 


Attachment  3  to  Appendix  B  to  Part 
247 — Sample  Memorandum  for 
Selecting  Official 

Subject:  Evaluation  of  Proposals  RFP  No.     

1.  All  proposals  received  in  response  to 
subject  RFP  have  been  evaluated  by  the 
Source  Selection  Advisory  Committee 
(SSAC).  The  results  and  comments  are  listed 
below. 

a.  Offeror's  proposal  were  rated  as  follows: 
Offeror  Name  Numerical  Score 

b.  Summary  Narrative  Comments. 
(This  section  of  the  report  shall  be  a 
summary  of  the  individual  strengths  and 
weaknesses  in  each  prop>osa],  along  with  any 
deficiencies  that  are  susceptible  to  being 
cured  through  written  or  oral  discussions 
with  the  offeror,  as  noted  by  the  SSC 
evaluators.  This  summary  should  be 
supported  by  detailed  narratives  contained  in 
the  individual  evaluator's  worksheets.) 

2.  Reconunendation. 

Chairperson,  SSAC 

Appendix  C  to  Part  247 — Mailing  of 
DoD  Newspapers,  Magazines,  CE 
Guides,  and  Installation  Maps;  Sales 
and  Distribution  of  Non-DoD 
Publications 

A.  Policy.  It  is  DoD  policy  that  mailing 
costs  shall  be  kept  at  a  minimum 
consistent  with  timeliness  and 
applicable  postal  regulations.  (See  DoD 
Instruction  4525.7  >  and  DoD  4525.8- 
M.  2  Responsible  officials  shall  consult 
with  appropriate  postal  authorities  to 
obtain  resolution  of  specific  problems. 

B.  Definition.  DoD  appropriated  fund 
postage  includes  all  means  of  paying 
postage  using  funds  appropriated  for  the 
Department  of  Defense.  These  means 
include  meter  imprints  and  stamps, 
permit  imprints,  postage  stamps,  and 
other  means  authorized  by  the  U.S. 
Postal  Service. 

C.  Use  of  Appropriated  Fund  Postage 

1.  DoD  appropriated  fund  postage 
shall  be  used  only  for 

a.  Mailing  copies  to  satisfy  mandatory 
distribution  requirements. 

b.  Mailing  copies  to  other  public 
affairs  offices  for  administrative 
purposes. 


'  (Discussions  of  strengths,  weaknesses,  and 
deficiencies  should  reference  the  speciPic 
evaluation  factor  involved  to  ensure  that  proposals 
are  evaluated  only  against  the  criterion  set  forth  in 
the  RFP,  to  facilitate  debfieflngs,  and  to  provide  an 
effective  defense  to  any  challenges  regarding  the 
legality  of  the  selection  process.) 

'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road,  Springfield,  VA  22161. 

'  See  footnote  1  to  section  A.  of  this  appendix. 
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c.  Mailing  copies  to  headquarters  in 
the  chain  of  command. 

d.  Bulk  mailings  of  DoD  newspapers 
and  magazines  to  subordinate  units  for 
distribution  to  members  of  the  units. 

e.  Mailing  information  copies  to  other 
U.S.  Government  Agencies,  Members  of 
Congress,  libraries,  hospitals,  schools, 
and  depositories. 

f.  Mailing  of  an  individual  copy  of  a 
DoD  newspaper,  magazine,  or  C^ 
publication  in  response  to  an 
unsolicited  request  from  a  private 
person,  firm,  or  organization,  if  such 
response  is  in  the  best  interest  of  the 
DoD  Component  or  its  subordinate 
levels  of  command. 

g.  Maihng  copies  of  DoD  newspapers, 
magazines,  guides,  or  installation  maps 
to  incoming  DoD  personnel  and  their 
families  to  orient  them  to  their  new 
command,  installation,  and  community. 

2.  Dod  appropriated  fund  postage 
shall  not  be  used  for  mailing: 

a.  To  the  general  readership  of  DoD 
newspapers,  magazines,  guides,  and 
installation  maps,  unless  specifically 
excepted  in  this  part. 

b.  By  a  CE  publisher. 

c.  CE  publications  other  than 
newspapers  and  magazines  in  bulk.  (See 
paragraph  C.l.d.  of  this  section). 

3.  Generally,  DoD  newspapers, 
magazines,  and  CE  publications  shall  be 
mailed  as  second  class  Requester 
Publication  Rate,  third-class  bulk,  or 
third-  or  fourth-class  mail. 

D.  Legal  prohibitions.  Compliance 
with  18  U.S.C.  1302  and  1307  is 
mandatory.  18  U.S.C.  Section  1302 
prohibits  the  mailing  of  publications 
containing  advertisements  of  any  type  of 
lottery  or  scheme  that  is  based  on  lot  or 
chance.  18  U.S.C.  1307  authorizes 
exceptions  pertaining  to  authorized 
State  lotteries,  lotteries  conducted  by  a 
not-for-profit  organization  or  a 
governmental  organization,  or 
conducted  as  a  promotional  activity  by 
a  commercial  organization  and  clearly 
occasional  and  ancillary  to  the  primary 
business  of  that  organization.  An 
exception  also  pertains  to  any  gaming 
conducted  by  an  Indian  tribe  under  25 
U.S.C.  2720.  Lottery  is  defmed  as 
containing  the  following  three  elements: 

1.  Prize  (whatever  items  of  value  are 
offered  in  the  particular  game). 

2.  Chance  (random  selection  of 
numbers  to  produce  a  winning 
combination). 

3.  Consideration  (requirement  to  pay 
a  fee  to  play). 

E.  Review  of  Mailing  and  Distribution 
Effectiveness 

1.  Mailing  and  distribution  lists  shall 
be  reviewed  annually  to  determine 
distribution  effectiveness  and 


continuing  need  of  each  recipient  to 
receive  the  publication. 

2.  Distribution  techniques,  target 
audiences,  readers-per-copy  ratios,  and 
use  of  the  U.S.  Postal  Service  to  ensure 
the  most  economical  use  of  mail 
services  consistent  with  timeliness  shall 
be  revalidated  annually. 

F.  Non-DoD  publications.  A 
commander  shall  afford  reputable 
distributors  of  other  publications  the 
opportunity  to  sell  or  give  away 
publications  at  the  activity  he  or  she 
commands  in  accordance  with  DoD 
Directive  1325.6.  ^  Such  publications 
shall  not  be  distributed  through  official 
channels.  These  publications  may  be 
made  available  through  subscription 
paid  for  by  the  recipient  or  placed  in 
specific  general  use  areas  designated  by 
the  commander,  such  as  the  foyers  of 
open  messes  or  exchanges.  They  vuill  be 
placed  only  in  stands  or  racks  provided 
by  the  responsible  publisher.  The 
responsible  publisher  will  maintain  the 
stand  or  rack  to  present  a  neat  and 
orderly  appearance.  Subscriptions  paid 
for  by  a  recipient  may  be  home- 
delivered  by  the  commercial  distributor 
in  installation  residential  areas. 

Appendix  D  to  Part  247— AFIS  Print 
MMlia  Directorate 

A.  General.  The  Print  Media 
Directorate  (PMD),  an  element  of  AFIS, 
develops,  publishes,  and  distributes  a 
variety  of  print  media  products  that 
support  DoD- wide  programs  and 
policies  for  targeted  audiences 
throughout  the  DoD  community. 
Products  include  the  following: 

1.  American  Forces  Press  Service, 
news  and  feature  articles,  photographs, 
and  art  distributed  principally  to  editors 
of  DoD  newspapers. 

2.  DEFENSE  magazine,  a  bimonthly 
periodical  featuring  articles  authored  by 
senior  military  and  civilian  officials  on 
DoD  programs  and  policies.  An  annual 
almanac  edition  highlights  DoD's 
organization. 

3.  Defense  Billboard,  a  monthly  poster 
featuring  topics  of  particular  interest  to 
junior  Military  Service  members,  but 
applicable  to  general  DoD  audiences. 

4.  Pamphlets,  booklets,  and  other 
posters  covering  a  variety  of  joint 
interest  information  topics. 

5.  PMD  also  posts  the  Press  Service  on 
Military  Service  computer  bulletin 
boards  and  internet  world  wide  web 
sites.  PAOs  and  editors  may  download 
text  and  art  in  a  form  readily  usable  for 
world  processing  or  desktop  publishing. 
All  other  PMD  publications  should  be 
requisitioned  through  the  Military 


'  See  footnote  1  to  section  A.  of  this  appendix. 


Service's  or  organization's  publications 
distribution  system. 

B.  Use  of  materials  published  by  print 
media  directorate.  With  the  exception  of 
copyrighted  matter,  all  materials 
published  by  PMD  may  be  reproduced 
or  adapted  for  use  by  DoD  newspaper 
and  magazine  editors  as  appropriate. 
When  PMD  material  is  edited  or  revised, 
accuracy  and  conformance  to  DoD 
policy  and  accepted  standards  of  good 
taste  will  be  maintained.  Due  to  the 
policy-oriented  nature  of  DEFENSE 
magazine  contents,  particular  care  shall 
be  taken  to  preserve  the  original  context, 
tone,  and  meaning  of  any  material 
adapted,  revised,  or  edited  from  this 
publication. 

C.  Eligible  activities.  The  following 
activities  are  eligible  to  receive  the 
above  listed  PMD  products: 

1.  All  authorized  DoD  newspaper  and 
magazines. 

2.  Headquarters  of  the  DoD 
Components  and  their  subordinate 
commands. 

3.  Proponent  offices  of  DoD 
periodicals  published  by  the  DoD        , 
Components. 

4.  AFRTS  networks  and  outlets. 

5.  Isolated  commands  and 
detachments  at  which  DoD  newspapers 
are  not  readily  available. 

Appendix  E  to  Part  247— DoD 
Command  Newspaper  and  Magazine 
Review  System 

A.  Purpose.  The  purpose  of  the  DoD 
command  newspaper  and  magazine 
review  system  is  to  assist  commanders 
in  establishing  and  maintaining  cost- 
effiective  internal  communications 
essential  to  mission  accomplishment. 
The  system  also  enables  internal 
information  managers  to  assess  the  cost 
and  effiactive  use  of  resources  devoted  to 
command  newspapers  and  to  provide 
requested  reports. 

B.  Policy.  DoD  newspapers  and 
magazines  shall  be  reviewed  and 
reported  biennially.  The  teview  process 
is  not  intended  to  replace  day-to-day 
quality  assurance  procedures  or 
established  critique  programs. 

C.  Review  criteria.  Each  newspap>er 
and  magazine  shall  be  evaluated  on  the 
basis  of  mission  essentiality, 
communication  effectiveness,  cost- 
effectiveness,  and  compliance  with 
applicable  regulations. 

D.  Reporting  Requirements 

1.  The  DoD  Components  (less  the 
Military  Departments)  shall  forward,  by 
January  31  of  each  even  numbered  year, 
the  information  indicated  at  attachment 
1  to  this  Appendix  for  each  newspaper 
published  to:  Director,  American  Forces 
Information  Service,  ATTN:  Print  Media 


UMI 
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Plans  and  Policy,  601  North  Fairfax 
Street,  Alexandria,  VA  22314-2007. 

2.  No  later  than  April  15  of  each  even- 
numbered  year,  the  Secretary  (or 
designee)  of  each  Military  Department 
shall  forward  to  the  address  above  a 
report  of  the  Military  E>epartment's 
review  of  newspapers  and  magazines. 
This  report  shall  include  summary  data 
on  total  number  of  newspapers  and 
magazines,  along  with  a  listing  of  the 
information  indicated  at  attachment  1  to 
this  appendix. 

3.  One  information  copy  of  each  issue 
of  all  DoD  newspapers  and  magazines 
shall  be  forwarded  on  publication  date 
to  the  address  in  paragraph  H.l.  of  this 
appendix. 

4.  Information  copies  of  CE  contracts 
shall  be  forwarded  to  the  address  in 
paragraph  H.l.  of  this  appendix,  upon 
request. 

5.  Administrative  Instructions  shall  be 
issued  by  the  Director,  AFIS,  for  the 
annual  review  and  reporting  of 
newspapers  and  magazines. 

Attachment  1  to  Appendix  E  to  Part 
247 — Newspaper  and  Magazine 
Reporting  Data 

As  required  by  section  H.  of  this 
appendix,  the  following  information 
shall  be  provided  biennially  regarding 
newspapers  and  magazines: 

A.  Name  of  newspaper  or  magazine. 

B.  Publishing  command  and  mailing 
address. 

C.  Printing  arrangement: 

1.  Government  equipment. 

2.  Government  contract  with 
commercial  printer. 

3.  CE  contract  with  commercial 
publisher  (give  name,  mailing  address, 
and  phone  number  of  commercial 
publisher). 

D.  Automation  capabilities  (desktop 
publishing,  computer  bulletin  board, 
etc.) 

E.  Frequency  and  number  of  issues 
per  year. 

F.  Number  of  copies  printed  and 
estimated  readership. 

G.  Paper  size  (metro,  tabloid,  or 
magazine/newsletter)  and  average 
number  of  pages  per  issue. 

H.  Size  of  publication  staff,  listed  as 
full  time,  part  time,  and  contractor- 
provided. 

Dated:  January  21, 1997. 
LAI.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-2079  Filed  1-31-97;  8:45  am] 

BILUNO  COOE  S000  04  M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  25. 26, 73. 76  and  100 
[MM  Docket  No.  95-176;  FCC  97-4] 

Closed  Captioning  of  Video 
Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Telecommunications  Act 
of  1996,  Public  Law  104-104, 110  Stat. 
56  (1996),  added  a  new  provision, 
Section  713.  to  the  Communications  Act 
of  1934,  as  amended,  which  requires  the 
Commission  to  prescribe,  by  August  8, 
1997,  rules  and  implementation 
schedules  for  captioning  of  video 
programming.  The  Commission  requests 
comment  on  proposed  rules  and 
timetables  for  mandatory  closed 
captioning  of  video  programming,  as 
outlined  in  the  Notice  of  Proposed 
Rulemaking  {"NPRM").  The  intended 
effect  of  this  NPRM  is  to  promote  the 
accessibility  of  video  programming  to 
persons  with  hearing  disabilities.  Our 
proposals  are  based  on  comments  and 
information  submitted  in  response  to  a 
Notice  of  Inquiry  ("NOI")  in  this 
proceeding  and  additional  data  gathered 
by  the  Commission  for  our  Report  to 
Congress  on  video  accessibility  that  was 
issued  on  July  29, 1996. 
DATES:  Comments  are  due  on  or  before 
February  28, 1997,  and  reply  comments 
are  due  on  or  before  March  24, 1997. 
Written  comments  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  February  28, 1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  collections  on 
or  before  April  4, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554,  or  via 
the  Internet  to  dconway^cc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer.  10236 
NEOB.  725— 17th  Street,  N.W., 
Washington,  DC  20503  or  via  the 

Internet  to  fain t@al.eop.gov. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Marcia  Glauberman,  John  Adams  or 
Alexis  Johns,  Cable  Services  Bureau, 
(202)  418-7200.  TTY  (202)  418-7172. 
For  additional  information  concerning 
the  information  collections  contained  in 
this  NPRM,  contact  Dorothy  Conway  at 


202-418-0217,  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a^ 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  MM  Docket  No. 
95-176,  FCC  97-4,  adopted  January  9, 
1997,  and  released  January  17, 1997. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (room  239),  1919  M 
Street,  NW,  Washington,  D.C.  20554, 
and  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  TTY  (202)  293-8810, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  For  copies  in  alternative  formats, 
such  es  braille,  audio  cassette,  or  large 
print,  please  contact  Sheila  Ray  at 
International  Transcription  Service. 

Paperwork  Reduction  Act 

This  NPAM  contains  proposed 
information  collections.  The 
Commission,  as  part  of  its  continuing 
efl'ort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  NPRM;  OMB  notification  of  action 
is  due  60  days  from  date  of  publication 
of  this  NPRM  in  the  Federal  Register. 
Comments  should  address:  (a)  whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collections 
of  information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-XXXX 
Approval  number  to  be  assigned. 

Title:  Qosed  Captioning  of  Video 
Programming. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households;  businesses  and  other  for- 
profit  entities. 

Number  of  Respondents:  23,342. 
(3,000  complainants  +  20,342  program 
providers) 

Estimated  Time  Per  Response:  1-10 
hours  estimated  as  follows:  We  estimate 
that  program  providers  will  initiate  100 
waivers/jsetitions  each  year  requesting 
exemption  from  closed  captioning 
requirements.  At  this  time,  we  estimate 
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that  the  average  burden  to  complete 
each  waiver/ petition  process  will  be  5 
hours.  We  estimate  that  50%  of  program 
providers  will  use  in-house  assistance. 
We  estimate  that  50%  of  program 
providers  will  use  outside  legal 
assistance  to  complete  waivers/ 
petitions.  These  program  providers  will 
undergo  an' average  burden  of  2  hours 
for  each  waiver/petition  to  coordinate 
information  with  outside  legal 
assistance.  50  (50%  of  program 
providers  using  in-house  assistance)  x5 
hours=250  hours.  50  (50%  of  program 
providers  using  outside  legal  assistance) 
x2  hours=100  hours. 

Estimated  annual  burden  to 
complainants  and  program  providers  for 
the  complaint  process:  We  estimate 
there  will  be  3.000  annual  complaints 
filed  by  viewers  at  the  local  level.  The 
average  burden  for  each  complaint  and 
response  is  estimated  to  be  1  hour  per 
complainant  and  1  hour  per  program 
provider.  3,000  viewer  complaints  x  1 
hour  and  3,000  program  provider 
responses  x  1  hour=6,000  hours. 

We  estimate  that  the  majority  of 
complaints  will  be  resolved  at  the  local 
level  and  assume  that  approximately 
600  (20%  of  3.000)  will  go  unresolved, 
resulting  in  complaints  and  responses 
being  filed  with  the  Commission.  The 
average  burden  for  each  complaint  and 
response  in  this  instance  is  estimated  to 
be  2  hours  per  complainant  and  4  hours 
per  program  provider.  600  viewer 
complaints  x  2  hours  and  600  program 
provider  responses  x  4  hours=3,600 
hours.  We  estimate  the  average  annual 
burden  for  recordkeeping  and  making 
information  available  upon  request  to 
viewers  will  be  10  hours  for  each 
program  provider.  The  estimated 
number  of  program  providers  is  20,342 
as  follows:  11.200  cable  television 
systems,  1.532  commercial  and  non- 
commercial television  stations,  137 
national  cable  video  networks,  3  open 
video  system  ("OVS")  operators,  8 
direct  broadcast  satellite  ("DBS") 
operators.  30  home  satellite  dish 
("HSD")  program  packagers,  5,200 
sateUite  master  antenna  television 
systems  ("SMATVs"),  200  wireless 
cable  operators,  and  2,032  instructional 
television  fixed  service  ("ITFS") 
providers.  20.342x10=203,420  hours. 

Total  Annual  Burden:  213,370  hours. 
(250+100+6,000+  3,600+203,420) 

Estimated  Costs  for  Respondents: 
$90,684  estimated  as  follows:  Program 
providers  will  use  outside  legal 
assistance  paid  at  $150  per  hour  to 
complete  approximately  50  waivers/ 
petitions.  50  waivers  x  5  hours  per 
waiver  x  $150  per  hour=$37,500. 
Postage  and  stationery  costs  for  waivers 
are  estimated  at  an  average  of  $5  per 


waiver.  100  waivers  x  $5=$500.  Postage 
and  stationary  costs  for  filing 
complaints  is  estimated  as  follows: 
3,000  viewer  complaints  filed  at  the 
local  level  x$l=$3,000.  3,000  program 
provider  responses  x  $1=$3,000.  600 
viewer  complaints  filed  at  the 
Commission  x  $5  per  complaint 
(increased  postage  for  mailing  video 
logs  ortapes)=$3,000.  600  program 
provider  responses  x  $5=$3,000.  Postage 
and  stationery  costs  for  recordkeeping 
and  making  records  available  upon 
request  are  estimated  at  an  average  of  $2 
per  program  provider. 
20,342x$2=$40,684.  Total 
costs=$37,500+  $500+$3,000 
+$3 .000+$3 ,000+$3 ,000 
+$40,684=$90,684. 

Needs  and  Uses:  This  NPRM  is 
adopted  pursuant  to  Section  713  of  the 
Communications  Act  of  1934,  as 
amended.  The  requirements  set  forth  in 
Section  713  are  intended  to  further 
Congress'  goal  to  "ensure  that  all 
Americans  ultimately  have  access  to 
video  services  and  programs, 
particularly  as  video  programming 
becomes  an  increasingly  important  part 
of  the  home,  school  and  workplace." 
The  requirements  will  be  used  to  ensure 
that  video  programming  is  accessible  to 
individuals  with  hearing  disabilities 
through  closed  captioning,  regardless  of 
the  delivery  mechanism  used  to  reach 
consumers. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  Closed  captioning  is  an  assistive 
technology  designed  to  provide  access 
to  television  for  persons  with  hearing 
disabilities.  Closed  captioning  is  similar 
to  subtitles.  Captions  also  identify 
speakers,  sound  effiects.  music  and 
laughter.  Currently,  programming 
accessible  to  persons  with  hearing 
disabilities  through  closed  captioning  is 
the  result  of  the  voluntary  efforts  of 
program  producers  and  providers, 
although  the  Commission  has 
encouraged  these  efforts  in  several 
previous  actions. 

2.  Section  305  of  the 
Telecommunications  Act  of  1996  ("1996 
Act"),  Public  Law  104-104. 110  Stat.  56 
(1996),  added  a  new  Section  713.  Video 
Programming  Accessibility,  to  the 
Communications  Act  of  1934,  as 
amended  ("Communications  Act"),  47 
U.S.C.  613.  Section  713  requires  the 
Commission  to  prescribe,  by  August  8, 
1997,  rules  and  implementation 
schedules  for  captioning  of  video 
programming.  In  this  NPRM,  the 
Commission  discusses  and  seeks 
comment  on  proposals  intended  to 
maximize  the  amount  of  closed 
captioned  programming,  with 


appropriate  exemptions  and 
implementation  schedules  that  take  into 
account  the  relevant  technical  and  costs 
issues  involved.  Our  proposals  are 
based  on  comments  and  information 
submitted  in  response  to  the  NOI  in  this 
proceeding,  summarized  at  60  PR  65052 
(December  18, 1995),  and  additional 
data  gathered  by  the  Commission  for  our 
Report  to  Congress  on  video 
accessibility  that  was  issued  on  July  29, 
1996.  summarized  at  61  PR  42249 
(August  14, 1996).  pursuant  to  the 
requirements  of  Section  713(a). 

3.  At  the  outset,  we  note  that  the 
provisions  of  Section  713  apply  to  all 
types  of  video  programming  delivered 
electronically  to  consumers,  regardless 
of  the  entity  that  provides  the 
programming  or  the  category  of 
programming.  We  consider  over-the-air 
broadcast  television  service  (both 
commercial  and  noncommercial),  and 
all  multichannel  video  programming 
distributors  ("MVPDs"),  including: 
cable  television,  direct-to-home 
("DTH")  satellite  services,  including 
DBS  and  HSD  services;  wireless  cable 
systems  using  the  multichannel 
multipoint  distribution  service 
("MMDS"),  ITFS,  or  local  multipoint 
distribution  ("LMDS");  SMATV 
systems;  and  OVS.  Also,  as  required  by 
Section  713,  we  consider  all  sources  of 
video  programming  distributed  by  these 
technologies,  including  programming 
from  commercial  and  noncommercial 
broadcast  television  networks,  basic  and 
premium  cable  networks,  syndicated 
programming,  and  locally  or  regionally 
produced  broadcast  and  cable 
programming. 

4.  Throughout  this  NPRM,  we  seek 
comment  on  oiu-  proposed  closed 
captioning  requirements.  We  also  invite 
commenters  to  provide  alternative 
proposals  that  will  fulfill  the 
congressional  mandate  to  ensure  video 
accessibility  to  individuals  with  hearing 
disabilities. 

5.  Responsibility  for  Compliance  with 
Captioning  Requirements.  In  order  to 
implement  any  closed  captioning 
requirements  that  we  may  adopt,  we 
must  determine  where  the  responsibility 
lies  for  ensuring  that  video 
programming  is  closed  captioned,  and 
which  parties  shall  be  required  to 
comply  with  those  requirements. 
Section  713(b)(1)  focuses  on  the  result 
that  new  programming  be  closed 
captioned,  rather  than  who  is 
responsible  for  accomplishing  this  goal, 
while  Section  713(b)(2)  refers  to  both 
video  programming  providers  and 
program  owners  as  being  responsible  for 
captioning  of  library  programming.  Our 
tentative  proposal  is  to  require  those 
entities  that  deliver  video  programming 


UMI 


Federal  Register  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Proposed  Rules 


4961 


directly  to  consumers  (i.e.,  television 
broadcasters  and  MVPDs)  to  be 
ultimately  responsible  for  the  rules  we 
adopt.  Although  we  propose  to  place  the 
compliance  obligations  on  video 
programming  providers,  we  recognize, 
from  a  practical  standpoint,  that 
captioning  is  most  efficient  at  the 
production  stage.  Thus,  we'believe  that 
producers  generally  will  have  the 
responsibility  /or  captioning 
programming,  regardless  of  who  has  the 
obligation  to  comply  with  our  rules. 

6.  Transition  Rules  for  New 
Programming.  Section  713(b)(1)  requires 
the  Commission  to  adopt  rules  to  ensure 
that  all  non-exempt  video  programming 
first  publisb»d  or  exhibited  after  the 
effective  date  of  the  our  closed 
captioning  rules  ("new  programming") 
is  fully  accessible  through  the  provision 
of  closed  captions.  Section  713(c) 
further  requires  that  the  Ck)mmission's 
rules  include  an  appropriate  schedule  of 
deadlines  by  which  non-exempt  video 
programming  must  be  closed  captioned. 
We  propose  to  require  that  all  non- 
exempt,  new  programming  be  closed 
captioned  within  eight  years.  We 
propose  to  phase  in  this  captioning 
requirement  by  increasing  the  amount  of 
required  captioning  by  25%  every  two 
years.  Thus,  we  would  require  25%  of 
such  programming  to  be  captioned  at 
the  end  of  the  second  year,  50%  at  the 
end  of  the  fourth  year,  75%  at  the  end 
of  the  sixth  year,  and  to  have  all  non- 
exempt,  new  programming  captioned  at 
the  end  of  the  eighth  year.  Alternatively, 
we  seek  comment  on  a  ten  year  period, 
with  25%  of  new  programming 
captioned  after  three  years,  50%  after 
five  years,  75%  after  seven  years,  and 
100%  after  ten  years.  With  respect  to 
MVPDs,  we  propose  to  apply  die 
percentages  of  programming  that  must 
be  captioned  on  a  system-wide  basis. 
However,  we  also  solicit  comment  on 
whether  the  percentages  of 
programming  that  must  be  captioned 
should  apply  to  each  program  service  or 
channel  transmitted  by  an  MVPD.  We 
ask  whether  the  detemaination  that  a 
percentage  requirement  has  been  met 
should  be  based  on  the  amount  of 
programming  with  captioning  that  has 
been  shown  over  a  month,  a  week,  or 
some  other  period  of  time.  We  seek 
comment  on  what  the  period  of  time 
should  be  if  we  apply  the  percentages 
on  a  system-wide  basis,  and  what  it 
should  be  if  we  apply  the  percentages 
on  a  per-channel  basis. 

7.  Transition  Rules  For  Library 
Programming.  With  respect  to 
programming  that  was  first  published  or 
exhibited  before  the  effective  date  of  our 
rules  ("library  programming"),  Section 
713(b)(2)  requires  that  our  rules  ensure 


that  video  programming  providers  or 
owners  maximize  the  accessibility  of 
such  programming  through  closed 
captioning.  In  considering  closed 
captioning  requirements  for  library 
programming,  we  do  not  believe  that  the 
statute  requires  that  all  such 
programming  be  captioned,  given  the 
distinction  between  new  programming 
("fully  accessible")  and  library 
programming  ("maximize  accessibility") 
evident  in  the  statutory  language  of 
Sections  713  (b)(1)  and  (b)(2).  We  ask 
whether  we  should  require  that  a 
percentage  of  library  programming  (e.g., 
75%)  ultimately  be  captioned.  We  also 
seek  comment  on  what  deadline  should 
apply  to  captioning  of  library 
programming  and  what  the  relevant 
time  frames  for  the  transition  period 
should  be.  Some  commenters  assert  that 
captioning  of  previously  published 
programming  is  increasing,  and  thus  it 
may  be  uimecessary  to  require 
completion  of  closed  captioned  video 
libraries  by  a  date  certain.  We  ask  that 
commenters  who  support  this  approach 
indicate  how  the  Commission  would 
ensure  that  video  programming 
providers  or  owners  "maximize  the 
accessibility"  of  previously  published 
programming,  as  required  by  Section 
713(b)(2). 

8.  Exemptions  Based  on  Economic 
Burden.  Section  713(d)(1)  provides  for 
the  exemption  of  classes  of  video 
programming  or  video  providers  where 
the  requirement  to  close  caption 
programming  would  be  economically 
burdensome.  While  Section  713  and  its 
legislative  history  do  not  define  the  term 
"economic  burden,"  we  interpret  this 
provision  to  permit  us  to  exempt  those 
classes  of  programming  where  the 
economic  burden  of  captioning  these 
programming  types  outweighs  the 
benefits  to  be  derived  fitim  captioning 
and.  in  some  cases,  the  complexity  of 
adding  the  captions.  We  seek  to 
establish  a  general  classification  or  a 
number  of  general  classifications  of 
programming  for  which  captioning 
would  be  economically  burdensome. 
Thus,  we  need  to  determine  when  a 
closed  captioning  requirement  would  be 
economically  burdensome,  and  we  seek 
comment  on  whether  a  definition  of 
economic  bimien  should  be  based  on 
relative  market  size,  degree  of 
distribution,  audience  ratings  or  share, 
relative  programming  budgets  or 
revenue  base,  lack  of  repeat  value,  or  a 
combination  of  factors.  We  specifically 
discuss  whether  the  following  types  of 
programming  should  be  included  in  our 
own  general  exemptions:  foreign 
language  programs:  programs  which  are 
primarily  textual;  cable  access 


programs;  instructional  programs; 
advertising:  home  shopping;  interstitials 
and  promotional  advertisements; 
political  advertising;  noncommercial 
broadcasters'  fundraising  activities; 
music  programs;  weather  programs;  and 
sports  programs. 

9.  Wnile  the  statute  also  allows  us  to 
exempt  classes  of  video  providers,  we 
believe  that  a  blanket  exemption  even 
for  very  small  providers  is  unnecessary, 
because  the  various  providers  distribute 
the  same  types  of  programming  to 
consumers,  and  all  classes  of  providers 
appear  to  have  the  technical  capability 
to  deliver  closed  captioning  to  viewers 
intact. 

10.  Exemptions  Based  on  Existing 
Contracts.  Section  713(d)(2)  exempts 
programming  from  any  closed 
captioning  requirements  we  may  adopt, 
if  applying  such  requirements  would  be 
"inconsistent"  with  a  contract  in 
existence  as  of  February  8, 1996,  the 
enactment  date  of  the  1996  Act.  We 
tentatively  conclude  that  contracts 
which  affirmatively  prohibit  closed 
captioning  would  fall  wUhin  this 
exemption  and  we  seek  comment  on 
this  conclusion.  Such  contracts  do  not 
appear  to  be  typical  but  may  be  entered 
into  when  the  program  creator  wishes  to 
maintain  total  creative  control  over  the 
product  involved.  However,  we 
recognize  that  it  is  possible  that 
contracts  may  contain  more  general  " 
language,  not  explicitly  mentioning 
closiad.captioning.  that  might 
nonetheless  be  inconsistent  with 
captioning.  We  seek  comment  on  the 
types  of  provisions  that  might  be 
contained  in  programming  contracts 
that  would  be  inconsistent  with  a 
captioning  requirement. 

11.  Exemptions  Based  on  Undue 
Burden.  Section  713(d)(3)  provides  for  a 
program  owner  or  provider  of  video 
programming  to  petition  the 
Commission  for  an  exemption  fiom  the 
closed  captioning  requirements  based 
on  a  showing  of  undue  burden.  In 
determining  whether  closed  captioning 
requirements  would  be  an  undue 
burden,  the  statute  indicates  that  the 
factors  the  Commission  must  consider 
include:  (1)  the  nature  and  cost  of  the 
closed  captions  for  the  programming;  (2) 
the  impact  on  the  operation  of  the 
provider  or  program  ovmer;  (3)  the 
financial  resources  of  the  provider  or 
program  owner;  and  (4)  the  type  of 
operations  of  the  provider  or  program 
owner.  The  Commission  seeks  comment 
on  how  to  apply  these  factors  and 
whether  there  are  any  other  factors 
which  should  be  considered  when 
determining  that  closed  captioning 
would  result  in  an  undue  burden  for  an 
individual  programming  provider. 
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Commenters  are  also  asked  to  address 
whether  or  not  we  should  require 
parties  to  provide  specific  facts  or  meet 
objective  tests  to  prove  an  undue  burden 
or  whether  petitioners  should  have 
wider  discretion  in  demonstrating  that 
under  their  specific  circumstances,  the 
closed  captioning  requirements  would 
constitute  an  undue  burden.  We  also 
seek  comment  on  what  specific 
information  petitioners  snould  provide 
in  order  to  demonstrate  the  factors 
needed  to  prove  an  undue  burden.  In 
addition,  we  request  comment  on  a 
proposal  to  use  standard  "special  relief 
or  waiver-type  procedures  for  these 
types  of  reouests. 

1 2.  Stanaards  for  Quality  and 
Accuracy.  Section  713  does  not  require 
the  Commission  to  adopt  rules  or 
standards  for  the  accuracy  or  quality  of 
closed  captioning.  However,  in  the  NOI, 
we  sought  comment  on  these  issues 
based  on  reported  problems  with 
existing  closed  captions.  We  propose  to 
extend  to  other  programming  providers 
the  rule  (47  CFR  76.606)  that  requires 
cable  operators  to  deliver  existing 
closed  captions  intact.  However,  we 
tentatively  conclude  that  we  should  not 
adopt  standards  for  the  non-technical 
aspects  of  captioning,  including 
accuracy  of  transcription,  spelling, 
placement  and  style,  at  the  start  of  our 
phase  in  period  for  closed  captioning. 
We  propose  to  monitor  the  closed 
captioning  that  results  from  our 
requirements  and,  if  necessary,  revisit 
this  issue  at  a  later  date.  We  also  do  not 
propose  to  establish  minimum 
credentials  fw  captioners  or  to  place 
any  limits  on  the  method  used  to  create 
captions. 

13.  The  Enforcement  Process.  We 
propose  to  rely  on  complaints  as  a 
primary  enforcement  mechanism  for  the 
rules  we  adopt.  Further,  all  complaints 
would  initially  be  directed  to  the 
program  provider  in  an  attempt  to 
resolve  problems  privately  within  a 
sped  Bed  Ume  period  in  order  to 
minimize  administrative  resources 
devoted  to  matters  that  are  better 
resolved  through  informal  processes. 
We  also  seek  comment  on  other 
methods  or  information  needed  to  verify 
compliance,  such  as  a  requirement  that 
each  entity  responsible  for  compliance 
with  the  rules  retain  in  its  files,  or  have 
available  upon  appropriate  request, 
records  sufficient  to  verily  compliance. 

Initial  Regulatory  Flexibility  Analysis 

14.  Pursuant  to  Section  603  of  the 
Regulatory  Flexibility  Act  ("RFA").  5 
U.S.C.  603,  as  amended,  the 
Commission  has  prepared  the  following 
initial  regulatory  flexibility  analysis 
("IRFA")  of  the  expected  impact  of 


these  proposed  policies  and  rules  on 
small  entities.  Written  public  comments 
are  requested  on  the  IRFA.  These 
comments  must  be  filed  in  accordance 
with  the  same  filing  deadlines  as 
comments  on  the  rest  of  the  NPRM  but 
they  must  have  a  separate  and  distinct 
heading  designating  them  as  responses 
to  the  IRFA.  The  Secretary  shall  cause 
a  copy  of  this  NPRMto  be  sent  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA")  in 
accordance  with  Section  603(a)  of  the 
RFA.  5  U.S.C.  603(a). 

15.  Reason  for  Action  and  Objectives 
of  the  Proposed  Rule.  The  1996  Act 
requires  the  Commission  to  promulgate 
rules  designed  to  maximize  the 
availability  of  closed  captioned 
programming.  47  U.S.C.  613.  The 
Commission  is  issuing  this  NPRMto 
seek  comment  on  proposed  rules 
intended  to  implement  this  provision  of 
the  1996  Act. 

16.  Legal  Basis.  This  NPRM  is  adopted 
pursuant  to  Sections  4(i).  4(j)  and  713  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j),  613. 

17.  Description  and  Number  of  Small 
Entities  Affected.  The  Regulatory 
Flexibility  Act  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business."  "small 
organization,"  and  "small  business 
concern"  under  Section  3  of  the  Small 
Business  Act,  5  U.S.C.  601(3).  A  small 
business  concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.  15  U.S.C.  632. 

18.  Small  MVPDs.  SBA  has  developed 
a  definition  of  a  small  entity  for  cable 
and  other  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annual  receipts, 
13  CFR  121.201  (SIC  4841).  This 
definition  includes  cable  system 
operators,  closed  circuit  television 
services,  DBS  services.  MMDS  systems. 
SMATV  systems  and  subscription 
television  services.  According  to  the 
Bureau  of  the  Census,  there  were  1423 
such  cable  and  other  pay  television 
services  generating  less  than  $11  million 
in  revenue  that  were  in  operation  for  at 
least  one  year  at  the  end  of  1992.  We 
will  address  each  service  individually  to 
provide  a  more  succinct  estimate  of 
small  entities.  We  seek  comment  on  the 
tentative  conclusions  below. 

19.  Cable  Systems.  The  Commission 
has  developed  its  own  definition  of  a 
small  cable  company  for  the  purposes  of 
rate  regulation.  Under  the  Commission's 
rules,  a  "small  cable  company."  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  47  CFR  76.901(e).  Based  on 
our  most  recent  information,  we 


estimate  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995.  Since 
then,  some  of  those- companies  may 
have  grown  to  serve  over  400,000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused 
them  to  be  combined  with  other  cable 
operators.  Consequently,  we  estimate 
that  there  are  fewer  than  1,439  small 
entity  cable  system  operators  that  may 
be  affected  by  the  decisions  and  rules 
proposed  in  this  NPRM. 

20.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  47  U.S.C.  543(m)(2).  The 
Commission  has  determined  that  there 
are  61,700,000  subscribers  in  the  United 
States.  Therefore,  we  found  that  an 
operator  serving  fewer  than  617,000 
subscribers  shall  be  deemed  a  small 
operator,  if  its  annual  revenues,  when 
combined  with  the  total  annual 
revenues  of  all  of  its  affiliates,  do  not 
exceed  $250  million  in  the  aggregate.  47 
CFR  76.1403(b).  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1.450.  Although  it  seems 
certain  that  some  of  these  cable  system 
opwators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

21.  MMDS.  The  Commission  refined 
the  definition  of  "small  entity"  for  the 
auction  of  MMDS  as  an  entity  that 
together  with  its  affiliates  has  average 
gross  annual  revenues  that  are  not  more 
than  $40  million  for  the  preceding  three 
calendar  years.  47  CFR  21.961(b)(1). 
This  definition  of  a  small  entity  in  the 
context  of  the  Commission's  Report  and 
Order,  simunarized  at  60  FR  36524  (July 
17, 1995),  concerning  MMDS  auctions 
that  has  been  approved  by  the  SBA. 

22.  The  Commission  completed  its 
MMDS  auction  in  March  1996  for 
authorizations  in  493  basic  trading  areas 
("BTAs").  Of  67  winning  bidders.  61 
qualified  as  small  entities.  Five  bidders 
indicated  thaHhey  were  minority- 
owned  and  foiu*  winners  indicated  that 
they  were  women-owned  businesses. 
MMDS  is  an  especially  competitive 
service,  with  approximately  1,573 
previously  authorized  and  proposed 
MMDS  facilities.  Information  available 
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to  us  indicates  that  no  MDS  facility 
generates  revenue  in  excess  of  $11 
million  annually.  We  tentatively 
conclude  that  for  purposes  of  this  IRFA, 
there  are  approximately  1634  small 
NfMDS  providers  as  defined  by  the  SBA 
and  the  Commission's  auction  rules. 

23.  ITFS.  There  are  presently  2,032 
ITFS  licensees.  All  but  one  hundred  of 
these  licenses  are  held  by  educational 
institutions.  Educational  institutions  are 
included  in  the  detinition  of  a  small 
business.  5  U.S.C.  601(5).  However,  we 
do  not  collect  annual  revenue  data  for 
ITFS  licensees,  and  are  not  able  to 
ascertain  how  many  oSrthe  100  non- 
educational  licensees  would  be 
categorized  as  small  under  the  SBA 
definition.  Thus,  we  tentatively 
conclude  that  at  least  1932  licensees  are 
small  businesses. 

24.  DBS.  As  of  December  1996,  there 
were  eight  DBS  licensees.  However,  the 
Commission  does  not  collect  annual 
revenue  data  for  DBS  and,  therefore,  is 
unable  to  ascertain  the  number  of  small 
DBS  licensees  that  could  be  impacted  by 
these  proposed  rules.  Although  DBS 
service  requires  a  great  investment  of 
capital  for  operation,  we  acknowledge 
that  there  are  several  new  entrants  in 
this  field  that  may  not  yet  have 
generated  $11  million  in  annual 
receipts,  and  therefore  may  be 
categorized  as  a  small  business,  if 
independently  owned  and  operated. 

25.  HSD.  The  market  for  HSD  service 
is  difficult  to  quantify.  Indeed,  the 
service  itself  bears  little  resemblance  to 
other  MVPDs.  HSD  owners  have  access 
to  more  than  265  channels  of 
programming  placed  on  C-band 
satellites  by  programmers  for  receipt 
and  distribution  by  MVPDs,  of  which 
115  channels  are  scrambled  and 
approximately  150  are  unscrambled. 
HSD  owners  can  watch  unscrambled 
channels  without  paying  a  subscription 
fee.  To  receive  scrambled  chaimels, 
however,  an  HSD  owner  must  purchase 
an  integrated  receiver-decoder  from  an 
equipment  dealer  and  pay  a 
subscription  fee  to  an  HSD 
programming  packager.  Thus,  HSD 
users  include:  (1)  Viewers  who 
subscribe  to  a  packaged  programming 
service,  which  affords  them  access  to 
most  of  the  same  programming  provided 
to  subscribers  of  other  MVPDs;  (2) 
viewers  who  receive  only  non- 
subscription  programming;  and  (3) 
viewers  who  receive  satellite 
programming  services  illegally  without 
subscribing.  Because  scrambled 

"packages  of  programming  are  most 
specifically  intended  for  retail 
consumers,  these  are  the  services  most 
relevant  to  this  discussion. 


26.  According  to  the  most  recently 
available  information,  there  are 
approximately  30  program  packagers 
nationwide  offering  packages  of 
scrambled  programming  to  retail 
consumers.  These  program  packagers 
provide  subscriptions  to  approximately 
2,314,900  subscribers  nationwide.  This 
is  an  average  of  about  77,163  subscribers 
per  program  packager.  This  is 
substantially  smaller  than  the  400,000 
subscribers  used  in  the  Commission's 
definition  of  a  small  MSO.  Furthermore, 
because  this  an  average,  it  is  likely  that 
some  program  packagers  may  be 
substantially  smaller.  We  seek  comment 
on  these  tentative  conclusions. 

27.  OVS.  The  Commission  has 
certified  three  OVS  operators.  On 
October  17, 1996,  Bell  Atlantic  received 
approval  for  its  certification  to  convert 
its  Dover,  New  Jersey  Video  Dialtone 
("VDT")  system  to  OVS.  Bell  Atlantic 
subsequently  purchased  the  division  of 
Futurevision  which  had  been  the  only 
operating  program  package  provider  on 
the  Dover  system,  and~has  begun 
offering  programming  on  this  system 
using  these  resources.  Metropolitan 
Fiber  Systems  was  granted  certifications 
on  December  9, 1996,  tor  the  operation 
of  OVS  systems  in  Boston  and  New 
York,  both  of  which  are  being  used  to 
provideprogramming.  On  October  10, 
1996,  Digital  Broadcasting  Open  Video 
Systems  received  approval  to  offer  OVS 
service  in  southern  California.  Because 
these  services  have  been  introduced  so 
recently,  Uttle  financial  information  is 
available.  Bell  Atlantic  and 
Metropolitan  Fiber  Systems  have 
sufficient  revenues  to  assure  us  that 
they  do  not  qualify  as  small  business 
entities.  Digital  Broddcasting  Open 
Video  Systems  however  is  a  general 
partnership  just  beginning  operations. 
Accordingly,  we  tentatively  conclude 
that  one  OVS  licensee  qualifies  as  a 
small  business  concern. 

28.  SMATVs.  Industry  sources 
estimate  thaf  approximately  5200 
SMATV  operators  were  providing 
service  as  of  December  1995.  Other 
estimates  indicate  that  SMATV 
operators  serve  approximately  1.05 
million  residential  subscribers  as  of 
September  1996.  The  ten  largest 
SMATV  operators  together  pass  815,740 
units.  If  we  assume  that  these  SMATV 
operators  serve  50%  of  the  units  passed, . 
the  ten  largest  SMATV  operators  serve 
approximately  40%  of  the  total  number 
of  SMATV  subscribers.  Because  these 
operators  are  not  rate  regulated,  they  are 
not  required  to  file  financial  data  with 
the  Commission.  Furthermore,  we  are 
not  aware  of  any  privately  published 
financial  information  regarding  these 
operators.  Based  on  the  estimated 


number  of  operators  and  the  estimated 
number  of  units  served  by  the  largest 
ten  SMATVs,  we  tentatively  conclude 
that  a  substantial  number  of  SMATV 
operators  qualify  as  small  entities. 

29.  LMDS.  Unlike  the  above  pay    - 
television  services,  LMDS  technology 
and  spectrum  allocation  will  allow 
licensees  to  provide  wireless  telephony, 
data,  and/or  video  services.  A  LMDS 
provider  is  not  limited  in  the  number  of 
potential  applications  that  will  be 
available  for  this  service.  Therefore,  the 
definition  of  a  small  LMDS  entity  may 
be  applicable  to  both  cable  and  other 
pay  television  (SIC  4841)  and/or 
radiotelephone  communications 
companies  (SIC  4812).  The  SBA 
definition  for  cable  and  other  pay 
services  is  defined  above.  A  small 
radiotelephone  entity  is  one  with  1,500 
employees  or  less.  13  CFR  §  f 21. 201. 
However,  for  the  purposes  of  this  NPBM 
on  closed  captioning,  we  include  only 
an  estimate  of  LMDS  video  service 
providers. 

30.  LMDS  is  a  service  that  is  expected 
to  be  auctioned  by  the  FCC  in  1997.  The 
vast  majority  of  04DS  entities 
providing  video  distribution  could  be 
small  businesses  under  the  SBA's 
definition  of  cable  and  pay  television 
(SIC  4841).  However,  in  the  Third 
NPRM.  CC  Docket  No.  92-297.     • 
summarized  at  60  FR  43740  (July  23, 
1995),  we  proposed  to  define  a  small 
LMDS  provider  as  an  entity  that, 
together  with  affiliates  and  attributable 
investors,  has  average  gross  revenues  for 
the  three  preceding  calendar  years  of 
less  than  $40  million.  We  have  not  yet 
received  approval  by  the  SBA  for  this 
definition. 

31.  There  is  only  one  company, 
CellularVision,  that  is  currently 
providing  LMDS  video  services. 
Although  the  Commission  does  not 
collect  data  on  annual  receipts,  we 
assume  that  CellularVision  is  a  small 
business  under  both  the  SBA  definition 
and  our  proposed  auction  rules.  We 
tentatively  conclude  that  a  majority  of 
the  potential  LMDS  licensees  will  be 
small  entities,  as  that  term  is  defined  by 
the  SBA. 

32.  Sjt7o//  Broadcast  Stations.  The 
SBA  defines  small  television 
broadcasting  stations  as  television 
broadcasting  stations  with  $10.5  million 
or  less  in  annual  receipts.  13  CFR 
121.201. 

33.  Estimates  Based  on  Census  and 
BIA  Data.  According  to  the  Bureau  of 
the  Census,  in  1992, 1155  out  of  1478 
operating  television  stations  reported 
revenues  of  less  than  $10  million  for 
1992.  This  represents  78%  of  all 
television  stations,  including 
noncommercial  stations.  The  Bureau  of 
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the  Census  does  not  separate  the 
revenue  data  by  commercial  and 
noncommercial  stations  in  this  report. 
Neither  does  it  allow  us  to  detennine 
the  number  of  stations  with  a  maximum 
of  10.5  million  dollars  in  annual 
receipts.  Census  data  also  indicates  that 
81%  of  operating  firms  (that  owned  at 
least  one  television  station)  had 
revenues  of  less  than  $10  million. 

34.  We  also  have  performed  a  separate 
study  based  on  the  data  contained  in  the 
BIA  Publications,  Inc.  Master  Access 
Television  Analyzer  Database,  which 
lists  a  total  of  1141  full  power 
commercial  television  stations.  It  should 
be  noted  that,  using  the  SBA  deBnition 
of  small  business  concern,  the 
percentage  figures  derived  from  the  BIA 
database  may  be  underinclusive  because 
the  database  does  not  list  revenue 
estimates  for  noncommercial 
educational  stations,  and  these  therefore 
are  excluded  hvm  our  calculations 
based  on  the  database.  The  BIA  data 
indicate  that,  based  on  1995  revenue 
estimates,  440  full  power  commercial 
television  stations  had  an  estimated 
revenue  of  $10.5  million  or  less.  That 
represents  54%  of  full  power 
commercial  television  stations  with 
revenue  estimates  listed  in  the  BIA 
program.  The  database  does  not  list 
estimated  revenues  for  331  stations. 
Using  a  worst  case  scenario,  if  those  331 
stations  for  which  no  revenue  is  listed 
are  counted  as  small  stations,  there 
would  be  a  total  of  771  stations  with  an 
estimated  revenue  of  10.5  million 
dollars  or  less,  representing 
approximately  68%  of  the  1141  full 

f>ower  commercial  television  stations 
isted  in  the  BLA  data  base. 

35.  Alternatively,  if  we  look  at  owners 
of  commercial  television  stations  as 
listed  in  the  BIA  database,  there  are  a 
total  of  488  owners.  The  database  lists 
estimated  revenues  for  60%  of  these 
owners,  or  295.  Of  these  295  owners, 
156  or  53%  had  annual  revenues  of  less 
than  $10.5  million.  Using  a  worst  case 
scenario,  if  the  193  owners  for  which 
revenue  is  not  listed  are  assumed  to  be 
small,  of  small  entities  would  constitute 
72%  of  the  total  number  of  owners. 

36.  In  summary,  based  on  the 
foregoing  worst  case  analysis  using 
Bureau  of  the  Census  data,  we  estimate 
that  our  rules  will  apply  to  as  many  as 
1150  commercial  and  noncommercial 
television  stations  (78%  of  all  stations) 
that  could  be  classified  as  small  entities. 
Using  a  worst  case  analysis  based  on  the 
data  in  the  BIA  data  base,  we  estimate 
that  as  many  as  approximately  771 
commercial  television  stations  (about 
68%  of  all  commercial  televisions 
stations)  could  be  classified  as  small 
entities.  As  we  noted  above,  these 


estimates  are  based  on  a  definition  that 
we  tentatively  believe  greatly  overstates 
the  number  of  television  broadcasters 
that  are  small  businesses.  Further,  it 
should  be  noted  that  under  the  SBA's 
definitions,  revenues  of  affiliates  that 
are  not  television  stations  should  be 
aggregated  with  the  television  station 
revenues  in  determining  whether  a 
concern  is  small.  The  estimates 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
such  revenues  from  nontelevision 
affiliated  companies. 

37.  Program  Producers  and 
Distributors.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  producers  or  distributors 
of  television  programs.  Therefore,  we 
will  utilize  the  SBA  classifications  of 
Motion  Picture  and  Video  Tape 
Production  (SIC  7812— "Establishments 
primarily  engaged  in  the  production  of 
theatrical  and  nontheatrical  motion 
pictures  and  video  tapes  for  exhibition 
or  sale,"  including  "establishments 
engaged  in  both  production  and 
distribution").  Motion  Pictiu^  and 
Video  Tape  Distribution  (SIC  7822— 
"Establishments  primarily  engaged  in 
the  distribution  *  *  *  of  theatrical  and 
nontheatrical  motion  pictiire  films  or  in 
the  distribution  of  video  tapes  and 
disks,  except  to  the  general  public"), 
and  Theatrical  Producers  (Except 
Motion  Pictures)  and  Miscellaneous 
Theatrical  Services  (SIC  7922— 
"Establishments  primarily  engaged  in 
providing  live  theatrical  presentations," 
including  "producers  of  *  *  *  live 
television  programs.").  These  SBA 
definitions  provide  that  a  small  entity  in 
the  television  programming  industry  is 
an  entity  with  $21.5  million  or  less  in 
annual  receipts  for  SIC  7812  and  7822, 
and  $5  million  or  less  in  annual  receipts 
for  SIC  7922.  13  CFR  §  121.201.  The 
1992  Bureau  of  the  Census  data 
indicates  the  following:  (1)  there  were 
7265  U.S.  firms  classified  as  Motion 
Picture  and  Video  Production  (SIC 
7812),  and  that  6987  of  these  firms  had 
$16,999  million  or  less  in  annual 
receipts  and  7002  of  these  firms  had 
$24,999  million  or  less  in  annual 
receipts:  (2)  there  were  1139  U.S.  firms 
classified  as  Motion  Picture  and  Tape 
Distribution  (SIC  7822),  and  that  1007  of 
these  firms  had  $16,999  million  or  less 
in  annual  receipts  and  1013  of  these 
firms  had  $24,999  million  or  less  in 
annual  receipts;  and  (3)  there  were  5671 
U.S.  firms  classified  as  Theatrical 
Producers  and  Services  (SIC  7922),  and 
that  5627  of  these  firms  had  less  than  $5 
million  in  annual  receipts.  The  Census 
data  does  not  include  a  category  for 


$21.5  million;  therefore,  we  have 
reported  the  closest  increment  below 
and  above  the  $21.5  million  threshold. 

38.  Each  of  these  SIC  categories  are 
very  broad  and  includes  firms  that  may 
be  engaged  in  various  industries 
including  television.  We  tentatively 
conclude  that  cable  networks  that  are 
essentially  program  distributors  are 
included  in  this  category.  Specific 
figures  are  not  available  as  to  how  many 
of  these  firms  exclusively  produce  and/ 
or  distribute  programming  for  television 
or  how  many  are  independently  owned 
and  operated.  Consequently,  we 
tentatively  concliJBe  that  there  are 
approximately  6987  small  entities  that 
produce  and  distribute  taped  television 
programs,  1013  small  entities  primarily 
engaged  in  the  distribution  of  taped 
television  programs,  and  5627  small 
producers  of  live  television  programs 
that  may  be  affected  by  the  proposed 
rules  in  this  NPRH 

39.  Reporting.  Recordkeeping  and 
Compliance  Requirements.  The  NPRM 
tentatively  proposes  requiring  video 
programming  providers  (including 
broadcast  licensees  and  MVPDs)  to 
substantially  increase  the  voliune  of 
closed  captioned  video  programming 
carried  over  a  period  of  time.  Virtually 
all  future  programming  and  a  gradually 
increasing  volume  of  previously 
released  programming  is  expected  to  be 
captioned  over  time.  If  this  proposal  is 
adopted,  video  progranmiing  providers 
may  be  choose  to  maintain  records  of 
the  volume  of  closed  captioned  ' 
programming  carried  in  order  to  resolve 
any  disputes  which  may  arise  regarding 
compfiance. 

40.  In  addition  to  seeking  comment  on 
a  complaint  process,  the  Commission 
invites  comments  regarding  alternative 
enforcement  procedures  including  a 
requirement  tbat  video  programming 
providers  their  compliance  with  by 
placing  information  regarding  the 
amount  of  closed  captioning  they 
distribute  in  a  public  file.  The 
Commission  invites  commenters  to 
address  the  possible  effectiveness  of  this 
alternative  enforcement  mechanisms 
and  how  it  might  be  implemented. 

41.  Federal  Rules  Which  Overlap. 
Duplicate  or  Conflict  With  the 
Commission's  Proposal.  None. 

42.  Any  Significant  Alternatives 
Minimizing  the  Impact  On  Small 
Entities  and  Consistent  With  the  Stated 
Objectives.  The  statutory  language 
provides  for  exemptions  from  any 
closed  captioning  requirements  the 
Commission  may  adopt,  when  imposing 
those  requirements  would  create  an 
economic  burden.  47  U.S.C.  613(e). 
Consistent  with  this  directive,  the 
NPRM  seeks  comment  on  several 
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mechanisms  which  would  allow  small 
entities  to  be  exempt  in  whole  or  in  part 
from  the  closed  captioning 
requirements.  These  measures  are 
intended,  in  part,  to  minimize  the 
regulatory  impact  on  small  entities. 

43.  Section  713(d)(1)  provides  that  the 
Commission  may  exempt  classes  of 
video  programming  or  video  providers 
where  clewed  captioning  would  be 
economically  burdensome.  Pursuant  to 
this  provisi'^n,  the  Commission 
proposes  t#establish  a  general 
classification  or  a  number  of 
classiBcations  of  programming  for 
which  captioning  would  be 
economically  burdensome.  Thus,  the 
Commission  seeks  comment  on  whether 
a  definition  of  economic  burden  should 
be  based  on  relative  size,  degree  of 
distribution,  audience  ratings  or  share, 
relative  programming  budgets  or 
revenue  base,  lack  of  repeat  value,  or  a 
combination  of  factors. 

44.  Section  713(d)(3)  permits  video 
programming  providers  or  program 
owners  to  petition  the  Commission  for 
an  exemption  where  our  video 
captioning  requirements  would 
constitute  an  undue  burden.  47  U.S.C. 
613(d)(3).  Section  713(d)(3)  ftirther 
provides  specific  factors  to  be 
considered  when  resolving  such 
petitions.  Accordingly,  the  Commission 
seeks  comment  on  how  to  apply  these 
factors  and  whether  there  are  any  factors 
which  should  be  considered  when 
determining  if  a  requirement  for  closed 
captioning  results  in  an  undue  burden 
for  an  individual  video  programming 
provider  or  program  owner. 

Ex  Parte 

45.  Ex  parte  Rules — Non-Restricted 
Proceeding.  This  is  a  non-restricted 
notice  and  comment  rulemaking 
proceeding.  Ex  parte  presentations  are 
permitted,  except  during  the  Sunshine 
Agenda  period,  provided  that  they  are 
disclosed  as  provided  in  the 
Commission's  rules.  See  generally,  47 
CFR  1.1202, 1.1203,  and  1.1206(a). 

Comment  Dates 

46.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  rules,  interested 
parties  may  file  comments  on  or  before 
February  28, 1997,  and  reply  comments 
on  or  before  March  24, 1997.  To  file 
formally  in  this  proceeding,  you  must 
file  an  original  plus  six  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  you  would  like 
each  Commissioner  to  receive  a 
personal  copy  of  your  comments  and 
reply  comments,  you  must  file  an 
original  plus  11  copies.  You  should 
send  comments  and  reply  comments  to 


the  Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW..  Washington.  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  DC  20554. 

Ordering  Clauses 

47.  Authority  for  this  proposed 
rulemaking  is  contained  in  Sections  4(i), 
4(j),  and  713  of  the  Communications  Act 
of  1934.  as  amended,  47  U.S.C.  154(i), 
154(j)and613. 

48.  It  is  ordered  that  the  Secretary 
shall  send  a  copy  of  the  Notice  of 
Proposed  Rulemaking,  including  the 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

List  of  Sub)ects 

47  CFR  Part  25 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  SatelUtes. 

47  CFR  Part  26 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Satellites. 

47  CFR  Part  73 

Education,  Political  candidates, 
Reporting  and  recordkeeping 
requirements.  Television. 

47  CFR  Part  76 

Cable  television,  PoUtical  candidates. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  100 

Satellites. 
Federal  Conununications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

(PR  Doc.  97-2535  Filed  1-31-97;  8:45  am] 
BILUNQ  CODE  «71S-01-P 


47  CFR  Part  63 

[CC  Docket  No.  97-1 1 ;  FCC  97-6] 

Implementation  of  Section  402(b)(2)(A) 
of  the  Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  is  issuing  a 
Notice  of  Proposed  Rulemaking 


("NPRM")  to  seek  comment  on  the 
scope  of  the  statutory  exemption  under 
Section  402(b)(2)(A)  of  the 
Telecommunications  Act  of  1996. 
Section  402(b)(2)(A)  provides  that 
common  carriers  are  exempt  from  the 
requirements  of  Section  214  of  the 
Communications  Act  of  1934,  as 
amended  ("the  Act")  "for  the  extension 
of  any  line."  The  Commission  seeks 
comment  on  how  "extension  of  any 
line"  should  be  defined.  It  tentatively 
concludes  that  an  "extension  of  a  line" 
is  a  line  that  allows  the  carrier  to 
expand  its  service  into  a  geographic 
territory  that  it  is  eligible  to  serve,  but 
that  its  network  does  not  currently 
reach.  The  Commission  also  proposes  to 
forbear,  under  Section  401  of  the  1996 
Act  (47  U.S.C.  160),  from  exercising 
Section  214  authority  over  "new"  lines 
with  respect  to  local  exchange  carriers 
("LECs")  subject  to  price  cap  regulation, 
LECs  that  are  considered  average 
schedule  companies,  and  domestic 
carriers  deemed  non-dominant,  whether 
they  are  offering  local  or  domestic,  long 
distance  services.  In  addition,  the 
Commission  proposes  to  grant  Section 
214  blanket  authority  for  small  projects 
undertaken  by  carriers  to  construct  new 
lines.  Further,  it  seeks  comment  on 
other  alternatives,  including  whether  to 
treat  price  cap  LECs  which  have  elected 
a  "no-sharing"  X-factor  differently  from 
other  price-cap  LECs  and  whether  to 
forbear  altogether  from  applying  Section 
214  to  small  carriers.  The  intended 
effect  of  this  action  is  to  implement 
Section  402(b)(2)(A). 
DATES:  Comments  are  due  on  or  before 
February  24, 1997  and  Reply  Comments 
are  due  on  or  before  March  17, 1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  and/or  modified 
information  collections  on  or  before 
April  4. 1997. 

ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Street,  N.W.  Room  222. 
Washington.  D.C  20554.  Secretary, 
Network  Services  Division,  Common 
Carrier  Bureau.  2000  M  Street.  N.W., 
Room  235,  Washington,  D.C.  20554. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  N.W.,  Suite  140, 
Washington,  D.C.  20037.  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234, 1919  M  Street, 
N.W..  Washington.  D.C.  20554,  or  via 
the  Internet  dconway@fcc.gov.  Timothy 
Fain,  OMB  Desk  Officer,  10236  NEOB, 
725-17th  Street,  N.W.,  Washington,  D.C. 
20503  or  via  the  Internet 

fain t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marty  Schwimmer.  Attorney,  Network 
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Services  Division,  Common  Carrier 
Bureau.  (202)  418-2334.  For  additional 
information  concerning  the  information 
collections  contained  in  this  NPRM 
contact  Dorothy  Conway,  (202)  418- 
0217.  or  via  the  Internet  at 
dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking  adopted  January 
9, 1997,  and  released  January  13.  1997 
(FCC  97-6).  The  fiiU  text  of  this  Notice 
of  Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  St.,  NW., 
Washington,  D.C.  and  is  also  available 
from  the  FCC's  World  Wide  Web  site, 
http://www.fcc.gov.  The  complete  text 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800.  2100  M  St..  NW., 
Suite  140,  Washington  D.C.  20037. 

Paperwork  Reduction  Act 

The  NPRM  contains  either  a  proposed 
or  modified  information  collection.  The 
Commission,  as  part  of  its  continuing 
efl'ort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
comment  on  the  information  collections 
contained  in  this  NPRM,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  No.  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  this  NPRM; 
0MB  notification  of  action  is  due  April 
4, 1997.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  3060-0149. 

Title:  AppHcation  and  Supplemental 
Information  Requirements — Part  63, 
Section  214,  Sections  63.01-63.601. 

Form  No.:  N/A. 

Type  of  Review:  Proposed  revision  to 
Existing  Collection. 

Respondents:  Businesses  or  others  for 
profit,  including  small  businesses. 

Number  of  Respondents:  255. 

Estimate  Hour  Per  Response:  10 
hours. 

Total  Annual  Burden:  2550. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 


Needs  and  Uses:  The  information  is 
used  to  determine  if  proposed  facilities 
are  needed  and  to  monitor  the  growth  of 
networks  and  the  availability  of 
common  carrier  services  in  the 
telecommunications  market,  to  relieve 
carriers  and  the  Commission  of  a  review 
of  each  subsequent  facility  addition. 

Synopsis  of  Notice  of  Proposed 
Ruiemaldng 
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I.  Introduction  and  Background 

Section  214  of  the  Communications 
Act  of  1934,  as  amended,  imposes 
regulatory  obligations  on  common 
carriers  seeking  to  change  their  facilities 
or  construct  new  facilities.  Section  214 
states  that  "Injo  carrier  shall  undertake 
the  construction  of  a  new  line  or  of  an 
extension  of  any  line,  or  shall  acquire  or 
operate  any  line,  or  extension  thereof,  or 
shall  engage  in  transmission  over  or  by 
means  of  such  additional  or  extended 
line,  unless  and  until  there  shall  first 
have  been  obtained  from  the 
Commission  a  certificate  that  the 
present  or  future  public  convenience 
and  necessity  require  or  will  require  the 
construction,  or  operation,  or 
construction  and  operation,  of  such 
additional  or  extended  line."  Congress 


enacted  Section  214  to  prevent  useless 
duplication  of  facilities  that  could  result 
in  increased  rates  being  imposed  on 
captive  telephone  ratepayers. 

On  February  8, 1996,  the 
Telecommunications  Act  of  1996  was 
signed  into  law  to  "establish  a  pro- 
competitive,  de-regulatory  national 
policy"  framework  for  the  United  States 
telecommunications  industry.  As  part  of 
this  comprehensive  legislation, 
Congress  adopted  Section  402(b)(2)(A) 
of  the  1996  Act.  This  provision  states 
that,  "(tlhe  Commission  shall  permit 
any  common  carrier  to  be  exempt  from 
the  requirements  of  Section  214  of  the 
Communications  Act  of  1934  for  the 
extension  of  any  line  .  *  *  *"  Under 
this  exemption,  carriers  seeking  to 
extend  their  lines  of  communication  no 
longer  need  to  seek  Commission 
authorization  for  their  proposals  under 
Section  214  or  our  Part  63  rules. 
Accordingly,  we  have  initiated  this 
rulemaking  proceeding:  (1)  to 
implement  Section  402(b)(2)(A)  of  the 
1996  Act;  and  (2)  to  determine  the 
extent  to  which  the  Commission  should 
exercise  its  remaining  Section  214 
authority  in  light  of  the  forbearance 
provisions  of  the  1996  Act. 

n.  Issues 

A.  Overview 

Section  402(b)(2)(A)  exempts  common 
carriers  from  the  requirements  of 
Section  214  "for  the  extension  of  any 
line."  Accordingly,  although  they  must 
continue  to  obtain  appropriate 
authorization  for  the  use  of  radio 
frequencies  under  Title  IE  of  the 
Communications  Act  of  1934,  carriers 
are  free  to  construct,  acquire,  operate,  or 
transmit  over  the  "extension"  of  a  line 
without  receiving  Section  214  or  Part  63 
approval.  In  this  notice,  we  seek 
comment  on  the  scope  of  this  statutory 
exemption  and,  in  particular,  on  how 
"extension  of  any  line"  should  be 
defined.  As  discussed  below,  we 
tentatively  conclude  that  an  "extension 
of  a  line"  is  a  line  that  allows  the  carrier 
to  expand  its  service  unto  a  geographic 
territory  that  it  is  eligible  to  serve,  but 
that  its  network  does  not  currently 
reach.  We  also  propK>se  to  forbear,  under 
Section  401  of  the  1996  Act,  bom 
exercising  Section  214  authority  over 
"new"  lines  with  respect  to  local 
exchange  carriers  ("LECs")  subject  to 
price  cap  regulation,  LECs  that  are 
considered  average  schedule  companies, 
and  domestic  carriers  deemed  non- 
dominant,  whether  they  are  offering 
local  or  domestic,  long  distance 
services.  In  addition,  we  propose  to 
grant  Section  214  blanket  authority  for 
small  projects  undertaken  by  carriers  to 
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construct  new  lines.  We  also  seek 
comment  on  other  alternatives:  namely 
(1)  whether  we  should  treat  price  cap 
LECs  which  have  elected  a  "no-sharing" 
X-factor  differently  from  other  price-cap 
LECs;  and  (2)  whether  we  should 
forbear  altogether  from  applying  Section 
214  to  small  carriers. 

1.  Statutory  Authority  and  Construction 

4.  Section  214  defines  a  "line"  as 
"any  channel  of  communication 
established  by  the  use  of  appropriate 
equipment,  other  than  a  channel  of 
communications  established  by  the 
interconnection  of  two  or  more  existing 
channels."  Section  214  identifies  two 
broad  categories  of  lines.  A  carrier  may 
construct  a  "new  line"  or  it  may 
construct  an  "extension"  of  a  line. 
Similarly,  a  carrier  may  acquire  or 
operate  a  "line"  or  an  "extension 
thereof,"  and  may  transmit  over  "such 
additional  *  •  •  fine"  or  "extended 
line."  Section  402(b)(2)(A)  exempts 
carriers  from  the  requirements  of 
Section  214  with  resjject  to  the 
"extension  of  any  line."  Accordingly, 
the  exemption  created  by  Congress  in 
402(b)(2)(A)  applies  to  some,  not  all,  of 
the  carrier  activities  otherwise  subject  to 
Section  214  certification. 

2.  Definitional  Issues 

5.  Although  the  text  of  Section  214 
identifies  discrete  categories  of 
transactions  subject  to  Section  214 
certification,  historically,  the 
certification  process,  standards,  and 
requirements  applicable  to  all  such 
transactions  have  been  identical.  As  a 
result,  neither  courts  nor  the 
Commission  has  had  a  need  to  provide 
specific  definitions  of  these  categories 
or  to  distinguish  among  them.  The 
language  of  Section  402(b)(2)(A), 
however,  requires  that  we  now  define 
the  "extension  of  any  line"  and 
distinguish  such  an  extension  from 
"new  lines,"  which  are  not  exempted 
from  the  requirements  of  Section  214. 

6.  In  developing  a  definition  of 
"extension  of  any  line,"  we  believe  that 
appropriate  guidance  should  be  drawn 
firom  three  sources:  (a)  the  meaning  of 
the  words,  "extension"  and  "new;"  (b) 
Congress's  original  purposes  in  enacting 
Section  214  of  the  1934  Act  and  Section 
402(b)(2)(A)  of  the  1996  Act;  and  (c) 
coiut  and  Commission  precedent 
interpreting  the  text  of  Section  214  and 
Section  1(18-22)  of  the  Interstate 
Commerce  Act,  from  which  Section  214 
was  derived. 

7.  (a)  Definitions  of  "Extension"  and 
"New."  Webster's  dictionary  defines 
"extension"  as,  inter  alia,  "the  act  of 
extending  or  state  of  being  extended"  or 
"an  addition  to  a  main  structure."  The 


verb  "extend"  means  "to  expand  the 
area  or  scope  of'  or  "to  increase  the 
influence  of."  By  contrast,  the  word 
"new"  is  defined  as  "having  existed  or 
been  made  for  only  a  short  time," 
"unfamiliar,"  "novel."  or  "recently 
arrived  or  established  in  a  position, 
place  or  relationship." 

8.  Thus,  the  phrase  "extension  of  a 
line"  implies  that,  to  extend  its  lines,  a 
carrier  should  add  to  its  network  by 
beginning  to  serve  new  territory,  thereby 
expanding  its  area  of  service.  As 
distinguished  from  an  extension,  a  "new 
line"  suggests  one  which,  independent 
of  location,  has  recently  been  created  or 
is  in  some  other  way  "novel." 

9.  (b)  Legislative  Intent.  Section  214 
was  originally  enacted  to  prevent  a 
monopoly  carrier  from  engaging  in 
"useless  duplication  of  facilities,  with 
consequently  higher  charges  upon  the 
users  of  the  service."  The  stated 
legislative  purpose  of  the  1996  Act  is 
"to  promote  competition  and  reduce 
regulation  in  order  to  secure  lower 
prices  and  higher  quality  services  for 
American  telecommunications 
consiuners  and  encourage  the  rapid 
deployment  of  new  telecommunications 
technologies."  Consistent  with  this 
broad  purpose,  Congress  enacted 
Section  402(b)(2)(A),  intending  to 
"eliminate!)  the  Section  214  approval 
requirement  for  extension  of  lines."  In 
this  proceeding,  we  seek  to  give  effect 
to  the  de-regulatory  letter  and  spirit  of 
the  1996  Act  in  general,  and  Section 
402(b)(2)(A)  specifically,  thereby 
promoting  competition  by  removing 
outdated  barriers  to  entry  in 
telecommunications  markets. 

10.  (c)  Precedent.  In  expanding  their 
own  networks,  carriers  generally 
undertake  one  of  two  basic  types  of 
activities.  They  may  either  (1)  expand 
the  geographic  area  covered  by  their 
facilities;  or  (2)  increase  the  capabilities 
of  their  network  within  their  existing 
service  area.  Each  type  of  activity  has 
implications  with  respect  to  the 
definition  of  the  "extension"  of  a  line. 

11.  (1)  Geographic  Considerations. 
Congress  patterned  Section  214  on 
Section  1(18-22)  of  the  Interstate 
Commerce  Act.  In  interpreting  that 
provision,  the  Supreme  Court  defined 
"extensions"  as  lines  "the  purpose  and 
effect  [of  which]  is  to  extend 
substantially  the  line  of  a  carrier  into 
new  territory."  Two  1938  Commission 
decisions  generally  followed  the 
Supreme  Court's  "new  territory" 
language  in  the  communications 
context,  and  instruct  our  efforts  to 
distinguish  "new"  lines  from 
"extensions."  That  year,  the 
Conunission  used  the  term  "extension" 
to  describe  the  acquisition  of  telegraph 


lines  to  serve  "new  territory  not 
theretofore  served"  by  the  acquiring 
carrier.  In  another  opinion  issued  the 
same  day,  the  Commission  used  the 
term  "new,  additional  or  supplemental 
facilities"  to  describe  lines  constructed 
by  Southwestern  Bell  within  its  service 
area  in  Texas. 

12.  Other  decisions,  however,  cloud 
the  Commission's  1938  definition.  Since 
that  time,  the  Commission  has  also 
stated  that:  "Section  214  is  not  confined 
to  the  'extension'  of  a  line — which 
might  reasonably  be  construed  as 
requiring  some  part  of  the  common 
carrier  facilities  to  cross  a  state 
boundary — but  includes  the 
'construction  of  a  new  line'  even  though 
wholly  within  a  single  (sjtate  so  long  as 
it  is  part  of  an  interstate  'channel  of 
communication'  or  'line.'" 

13.  In  the  international  context,  in 
granting  certain  Section  214 
authorizations,  the  Commission  staff  has 
cautioned  that  "should  (the  carrier] 
obtain  any  interest  in  facilities  beyond 
the  authorized  international  points  for 
the  purpose  of  providing  common 
carrier  services,  including  private  line 
service,  between  the  U.S.  and  other 
international  points,  such  action  would 
constitute  an  extension  of  lines  under 
Section  214."  We  recently  indicated, 
however,  that  we  would  not  be  bound 
by  this  view  and  provided  the  following 
preliminary  guidance  with  respect  to 
the  expansion  of  service  into  a  new 
international  market:  "When  we  grant  a 
carrier  initial  authority  to  acquire  and 
operate  facilities  to  a  particular  country, 
we  do  not  grant  that  carrier  authority  for 
an  'extension  of  lines'  within  the 
meaning  of  Section  214  *  •  *  but 
instead  grant  that  carrier  authority  to 
acquire  and  operate  new  lines  to  a 
particular  geographic  market."  Thus,  in 
the  international  context,  we  have 
suggested  that  lines  that  allow  a  carrier 
to  serve  new  international  markets 
should  be  considered  "new  lines." 

14.  (2^  Capacity  Considerations. 
Carriers  can  create  new  channels  of 
communication,  not  only  by  expanding 
into  new  territory,  but  also  by  increasing 
the  capabilities  of  their  existing 
networks.  Such  increases  may  result 
from  the  laying  of  lines  between  points 
the  carrier  serves  to  supplement  or 
supplant  existing  lines  or  from  the  use 
of  technologically  advanced  electronic  - 
multiplexing,  switching,  coding,  or 
similar  central  office  or  network 
equipment  to  allow  a  carrier  to  derive 
additional  channels  of  communication 
froin  its  existing  facilities. 

15.  The  Commission  has  consistently 
held  that  increases  in  capacity  by  either  " 
method  create  channels  of 
communication  requiring  Section  214 


4968 


Federal  Register  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Proposed  Rules 


authorization;  however,  the  Commission 
has  not  clearly  or  consistently  stated 
whether  these  channels  should  be 
considered  "new  lines"  or  "extensions." 

16.  The  Commission  has  suggested 
that  in-region  lines  installed  to 
supplement  existing  ones  constitute 
"new  lines."  However,  when  it  first 
considered  the  issue  of  in-region 
increases  in  capacity,  the  Commission 
stated  that,  in  enacting  Section  214, 
"there  was  no  intention  on  the  part  of 
Congress  to  limit  the  right  of  carriers  to 
make  full  use  of  their  own  physical 
facilities  by  the  derivation  of  as  many 
circuits  thereon  or  therefrom  as 
possible.  Therefore,  it  is  not  our  opinion 
that  Section  214  requires  a  certificate  of 
convenience  and  necessity  when  a 
company  of  the  Bell  System  rearranges 
its  circuits  or  derives  new  circuits  so  as 
to  make  maximum  use  of  its  existing 
facilities,  when  the  result  is  not  an 
extension  of  a  particular  company's 
service  into  fields  not  theretofore  served 
by  it."  Therefore,  the  Commission  did 
not  require  Section  214  certification  for 
such  projects  until  after  Congress 
amended  Section  214  in  1943  to  define 
a  fine  as  "any  channel  of 
communication.  •  •  *" 

17.  In  light  of  the  1943  amendment, 
the  Commission  held  that  channels 
produced  through  the  use  of  electronic 
equipment  in  conjunction  with  a  pre- 
existing wire  pair  were  "lines"  within 
the  meaning  of  Section  214.  The 
Commission  did  not,  however,  indicate 
whether  these  lines  were  "new"  lines  or 
"extensions." 

18.  Noting  that  carriers  are  required  to 
obtain  Section  214  certification  before 
installing  multiplexing  equipment,  the 
Commission  more  recently  stated  that 
such  equipment  creates  "new  "lines'  or 
channels  under  Section  214." 
Consistent  with  that  holding,  the 
Commission  rejected  a  tariff  filed  by 
AT&T  for  Bell  Packet  Switching  Service 
("BPSS  ")  based  on  the  fact  that  ATAT 
had  not  obtained  Section  214  authority 
to  install  the  required  equipment.  The 
Commission  stated  that  "the  BPSS 
processor  and  interface  facilities 
together  perform  multiplex  operations 
that  effectively  establish  new  or 
additional  channels  of  communication." 
Although  both  of  these  opinions 
specifically  use  the  term  "new  lines"  to 
describe  channels  of  communication 
created  electronically,  we  find  little 
evidence  to  suggest  that  the  Commission 
deliberately  chose  that  term  with  the 
intent  to  distinguish  such  lines  from 
"extensions." 

19.  Recent  Commission  precedent, 
also,  fails  to  indicate  whether  activities 
that  increase  the  capabilities  of  a 
carrier's  in-region  network  create  "new" 


lines  or  "extensions."  With  respect  to 
carrier  installation  of  facilities  for  the 
provision  of  video  di^ltone  ("VDT"),  the 
Commission  stated  that,  "an  upgrade  of 
•  *  *  facilities  to  offer  video  dialtone 
service  constitutes  the  establishment  or 
extension  of  a  line.  *  *  '"Although  the 
Commission  continued  its  discussion  by 
stating  that  "Ibly  constructing  video 
dtahone  platforms,  LECs  will  be 
installing  new  systems  and  laying  fiber 
to  create  new  channels  of 
communication,"  the  Commission  did 
not  indicate  clearly  that  it  had 
consciously  distinguished  between 
"new"  lines  and  "extensions"  in 
characterizing  VDT  facilities. 

20.  With  respect  to  international 
service,  increases  in  a  carrier's  capacity 
to  serve  a  given  country  would  be 
considered  "lines"  under  the 
Commission's  interpretation  of  Section 
214  since  1943.  The  Commission, 
however,  did  not  assert  its  Section  214 
jurisdiction  over  international  lines 
created  by  electronically  increasing  the 
capacity  of  existing  facilitites  until 
1964.  TTiat  year,  the  Commission  stated: 

AT&T,  and  the  various  record  carriers, 
have  increased  the  capacity  of,  or  the 
number  of  messages  (voice  and  record) 
handled,  by  their  respective  facilities  by 
the  use  of  appropriate  equipment;  e.g. 
the  use  of  Time  Assignment  Speech 
Interpolation  ("TASI")  equipment  by 
AT&T.  To  date,  we  have  not  exercised 
the  authority  given  us  pursuant  to  the 
provision^  of  Section  214  *  *  *  to 
require  the  filing  and  a  grant  of 
appropriate  applications  before 
installation  of  such  equipment.  We  feel, 
however,  that,  in  view  of  the  rapid 
growth  of  facilities  in  this  field,  the 
imminence  of  satellite  communications, 
and  the  vast  increase  in  facilities 
possible  through  heretofore  unregulated 
installations,  we  should  require  such  an 
application,  and  a  grant  thereof  before 
the  installation  of  such  equipment. 

The  Commission  went  on  to  impose 
suitable  conditions  on  the  grant  of  the 
application  at  issue.  The  Commission 
did  not,  however,  provide  clear 
guidance  as  to  whether  it  considered 
increases  such  as  these  to  be  "new 
lines"  or  "extensions,"  or  whether  it 
made  any  principled  distinction 
between  channels  created  electronically 
and  channels  created  by  constructing 
wholly  separate,  parallel  facilities. 

3.  Discussion 

21.  After  reviewing  the  legislative 
intent  of  Congress,  and  Commission  and 
court  precedent,  we  find  that,  to  date, 
the  Commission  has  not  clearly  defined 
"extension  of  any  line"  for  purposes  of 
Section  214.  We,  therefore,  take  this 
opportunity  to  seek  comment  on  an 


appropriate  definition.  We  tentatively 
conclude  that  an  "extension  of  a  line" 
is  a  line  that  allows  the  carrier  to 
expand  its  service  into  geographic 
territory  that  it  is  eligible  to  serve,  but 
that  its  network  does  not  currently 
reach.  With  respect  to  projects  that 
increase  the  capabilities  of  a  carrier's 
existing  network  within  an  area  it 
already  serves,  we  tentatively  conclude, 
based  on  a  review  of  Commission 
precedent,  that  we  should  consider  the 
resulting  additional  channels  of 
commimication  to  be  "new  lines."  We 
seek  comment  on  this  tentative 
conclusion,  including  comment  on 
whether  such  upgrades  should  be 
treated  instead  as  "extensions." 

22.  Alternately,  we  seek  comment  on 
whether,  consistent  with  the  Surface 
Transportation  Board's  treatment  of 
"double-tracking"  of  rail  lines,  we 
should  treat  ih-region  increases  in 
network  capacity  as  '^improvements," 
outside  the  scope  of  Section  214.  We 
seek  specific  comment  on  whether  such 
treatment  would  be:  (1)  consistent  with 
the  statutory  definition  of  a  line  as  "any 
channel  of  communication";  and  (2) 
appropriate  in  light  of  the  original  intent 
of  Section  214  to  inhibit  network  "gold- 
plating"  and  the  intent  of  the  1996  Act 
to  promote  competition  by  removing 
outdated  barriers  to  entry  in 
telecommunications  markets. 

23.  Extension  Within  the  United 
States:  The  definition  of  extension  we 
have  proposed  exempts  carriers  from 
their  obligation  to  obtain  Section  214 
authorization  for  expansions  into 
additional  domestic  territory  that  they 
are  othenvise  eligible  to  serve.  By 
relieving  carriers  of  the  burden  of 
obtaining  Section  214  approval  for  such 
projects,  the  definition  would  encourage 
carriers  to  expand  their  service  areas 
into  territory  served  by  other  carriers. 
We  tentatively  conclude  that  this 
definition  would  be  consistent  with  the 
natural  meaning  of  "extend,"  as  well  as 
court  and  Commission  precedent 
because  it  would  exempt  from  Section 
214  certification  lines  that  "expand  the 
area  or  scope  of  a  carrier's  network.  In 
addition,  by  exempting  carriers'  efforts 
to  expand  their  facilities  or  services 
beyond  the  areas  in  which  they  are 
currently  providing  service,  we  believe 
that  we  would  encourage  the 
development  of  competition,  consistent 
with  the  1996  Act. 

24.  Consistent  with  the  original 
purpose  underlying  Section  214,  under 
our  proposed  definition,  the 
Commission  would  retain  jurisdiction 
over  the  construction  of  most  in-region 
facilities.  These  projects  take  place 
within  the  area  where  there  is  the 
potential  danger  that  a  dominant  carrier 
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will  create  needlessly  duplicative 
facilities,  the  cost  of  which  may  be 
borne  by  captive  telephone  ratepayers. 
These  potential  dangers  are  especially 
great  in  the  case  of  a  LEG  subject  to  rate- 
of-retum  regulation,  which  would  be  in 
a  position  to  recover  the  cost  of 
additional,  unnecessary  facilities  hx>ni 
its  ratepayers.  We  note,  however,  that 
our  proposed  definition  would  allow 
even  a  rate-of-retum  LEG  to  extend  lines 
into  additional  geographic  territory 
without  specific  Section  214 
certification.  We  tentatively  conclude 
that  our  existing  accounting  and  cost 
allocation  rules  would  help  protect  such 
a  LEG'S  captive  ratepayers  from  bearing 
the  cost  of  such  extensions,  even  if  the 
LEG  sought  to  build  unneeded,  out-of- 
region  facilities.  We  request  comment 
on  this  tentative  conclusion. 

25.  Under  our  proposed  definition,  a 
carrier  would  be  able  to  extend  its  lines 
only  into  additional  domestic  territory 
that  it  is  eligible  to  serve  under  the 
Gommunications  Act,  as  amended,  and 
the  Gommission's  rules  and  policies.  In 
this  respect,  we  note  that  most  LEGs 
[i.e.,  all  except  the  BOGs  and  GTE)  were 
eligible  to  immediately  provide 
interstate,  interexchange  services, 
consistent  with  the  policies  stated  in  the 
Competitive  Carrier  Proceeding,  even 
before  the  1996  Act  became  law.  Under 
the  1996  Act,  the  Bell  Operating 
Gompanies  ("BOGs")  are  authorized  to 
provide  out*of-region,  interLATA 
service,  and  are  eligible  to  provide  in- 
region,  interLATA  service  once  they 
comply  with  the  requirements  imposed 
by  new  Sections  271  and  272.  In 
addition,  the  1996  Act  replaced  the  GTE 
Gonsent  Decree,  which  barred  GTE  from 
providing  domestic,  interstate, 
interexchange  services;  GTE  may  now 
do  so  consistent  with  the  requirements 
of  the  Communications  Act,  as 
amended,  and  the  Commission's  rules 
and  policies.  Furthermore,  all  domestic 
carriers  are  eligible  to  provide  exchange 
telephone  service  on  a  competitive 
basis.  Some  carriers  are  already 
providing  such  competitive  local 
exchange  service,  and  others  may  soon 
begin  to  do  so,  either  on  a  facilities  or 
resale  basis.  Congress  intended  the  1996 
Act  to  encourage  such  competitive 
activities  and  we  believe  that  the 
elimination  of  carriers'  Section  214 
obligations  will  further  that  intent.  We 
tentatively  conclude,  therefore,  that  a 
domestic  carrier  wishing  to  serve  new 
territory  may  extend  its  lines  to  do  so 
without  obtaining  Section  214  authority, 
as  long  as  the  carrier  obtains  any  other 
regulatory  approvals  that  may  still  be 
required. 

26.  We  recognize  that  this  proposed 
definition  of  "extension"  may  produce 


some  anomalous  results.  For  example,  a 
domestic  IXC  that  does  not  airrenUy 
have  facilities  that  serve  the  entire 
geographic  United  States  would  be  able 
to  extend  lines  into  additional  territory 
consistent  with  the  policies  developed 
in  the  Competitive  Carrier  proceeding. 
However,  an  IXC  that  already  serves  the 
entire  domestic  United  States  with  its 
own  facilities  would  not  be  permitted, 
under  our  proposed  definition,  to 
extend  its  lines  without  obtaining 
Section  214  approval.  We  note, 
however,  that  there  should  be  no 
substantial  or  practical  impact  on  the 
domestic  IXGs  because,  as  discussed 
more  fully  below,  we  tentatively 
conclude  that  we  should  forbear  from 
applying  Section  214  and  our  Part  63 
rules  to  non-dominant  IXGs  under 
Section  401  of  the  1996  Act.  We  believe 
our  proposed  definition  would  create 
fewer  anomalies  overall  than  other 
possible  definitions.  In  addition,  we  are 
confident  that  we  will  be  able  to  correct 
such  results  through  the  exercise  of  our 
forbearance  authority. 

27.  Under  our  tentative  definition, 
once  a  carrier  has  expanded  into  new 
territory  by  "extending"  its  lines, 
additional  activities  within  that  territory 
seemingly  would  create  "new"  lines.  In 
the  Competitive  Carrier  proceeding,  we 
determined  that  LEGs  could  offer 
interstate,  interexchange  services  on  a 
non-dominant  basis  through  an  affiliate 
that  met  certain  separation 
requirements;  a  LEG  offering  such 
services  directly,  by  contrast,  would  be 
regulated  as  dominant.  We  recently 
extended  this  regulatory  regime,  on  a 
temporary  basis,  to  BOG  provision  of 
out-of- region,  interLATA 
telecommunications  services  to  provide 
interim  protection  from  potential  cost- 
shifting  and  anticompetitive  conduct  by 
the  BOGs.  While  we  have  recently 
sought  comment  on  whether  it  might  be 
appropriate  at  some  future  date  to 
'modify  or  eliminate  the  separation 
requirements  thus  imposed,  those 
requirements  remain  in  place.  In  this 
proceeding,  while  we  propose 
forbearance  from  Section  214  regulation 
for  most  LEGs  and  all  non-dominant 
carriers,  as  discussed  below,  we  also 
propose  that  rate-of-retum  LEGs  remain 
subject  to  streamlined  Section  214 
regulation.  Accordingly,  rate-of-retum 
LEGs  might  find  themselves  subject  to 
Section  214  certification  requirements 
only  for  their  second  and  subsequent 
lines  into  a  given  territory.  We  seek 
specific  comment  on  these  and  other 
potential  anomalies,  including  possible 
remedies. 

28.  Accordingly,  we  ask  parties  to 
comment  on  whether  our  proposed 
definition  of  line  "extensions,"  as  it 


applies  to  all  common  carriers,  whether 
they  are  IXGs,  LEGs,  resellers, 
international  carriers  (discussed  below), 
or  others,  satisfies  the  goals  of  Section 
402(b)(2)(A).  We  seek  specific 
discussion  of  our  proposed  definition's 
impact  on  particular  projects  subject  to 
Section  214  regulation  or  the  Section 
402(b)(2)(A)  exemption.  In  addition, 
commenters  advocating  rewions  to  our 
definition  should  propose  specific 
language  and  discuss  the  basis  for  their 
proposals  in  light  of  the  dictionary 
meanings,  legislative  history,  and 
precedents  discussed  above. 

29.  Our  proposed  definition  would 
exclude  all  carrier  lines  in  areas  within 
which  the  carrier  is  currently  providing 
service.  Accordingly,  under  our 
tentative  conclusion  in  paragraph  21, 
above,  channels  of  communication 
derived  from  in-region  network 
upgrades  would  be  treated  as  "new 
lines."  Such  treatment  would  be 
consistent  with  past  Commission 
characterizations  of  such  lines. 
Furthermore,  it  would  preserve  the 
Gommission's  Section  214  authority 
with  res]>ect  to  in-region  network 
upgrades  by  dominant  carriers.  In- 
region  network  upgrades  by  dominant 
carriers  present  the  greatest 
opportunities  to  duplicate  facilities 
unnecessarily,  with  consequently  higher 
charges  to  ratepayers.  Although  we 
expect  the  development  of  competition 
to  lessen  those  opportunities,  we 
tentatively  conclude  that,  currently, 
continued  Commission  regulation  of 
such  projects  remains  consistent  with 
the  goals  of  Section  214.  As  with  the 
IXGs,  however,  we  tentatively  conclude 
that  the  full  exercise  of  this  authority  is 
not  necessary  to  protect  ratepayers  in 
every  instance.  Specifically,  as 
discussed  more  fully  below,  we 
tentatively  conclude  that  we  should 
forbear  from  regulating  the  in-region 
activities  of  LECs  that  are  subject  to 
price  cap  regulation  ("price  cap 
carriers"),  LEGs  that  are  considered 
average  schedule  companies,  and 
competitive  access  providers  ("CAPs"). 

30.  International  Lines:  We  have 
provided  preliminary  guidance  with 
respect  to  the  definition  of  a  line 
"extension"  in  the  international  context 
by  stating,  with  respect  to  Section 
402(b)(2)(A),  Uiat: 

We  do  not  view  this  provision  as 
applicable  to  our  authority  to  require 
common  carriers  to  obtain  Section  214 
authority  to  acquire,  operate,  or  resell 
facilities  or  services  to  serve  individual 
countries.  When  we  grant  a  carrier 
initial  authority  to  acquire  and  operate 
facilities  to  a  particular  country,  we  do 
not  grant  that  carrier  authority  for  an 
"extension  of  lines"  within  the  meaning 
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of  Section  214  *  *  *  but  instead  grant 
that  carrier  authority  to  acquire  and 
operate  new  lines  to  a  particular 
geographic  market. 

31.  Because  the  initiation  of  service  to 
a  new  foreign  point  raises  an  array  of 
issues  not  associated  with  the  expansion 
of  service  within  the  domestic  United 
States,  we  tentatively  conclude  that 
such  initiatian  of  service  involves  the 
construction,  acquisition,  or  ofteration 
of  "new  lines."  This  definition  would 
be  consistent  with  the  meaning  of 
"new,"  which,  in  contrast  to  an 
"extension."  implies  something 
"unfamiliar"  or  "novel."  We  seek 
comment  on  this  tentative  conclusion. 

32.  Within  the  international  context, 
we  have  stated  that  "the  international 
geographic  market  exists  in  terms  of 
separate  and  distinct  areas  determined 
by  national  borders."  Therefore,  we 
tentatively  conclude  that  the  initiation 
of  service  to  a  new  country  is  an  action 
fundamentally  different  in  character 
from  the  extension  of  facilities 
domestically,  where  carriers  have  much 
greater  economic  and  operational 
flexibility.  Carrier  initiation  of 
international  service  raises  legal, 
economic,  policy,  and  facility-specific 
issues  different  from  those  raised  by  the 
provision  of  domestic  service.  The 
Commission,  for  example,  recently 
adopted  a  route-by-route  approach  to 
reviewing  foreign  carrier  Section  214 
applications  to  provide  international 
services.  Where  a  foreign  carrier  holds 
market  power  in  a  proposed  destination 
market,  the  Commission  examines 
whether  effective  competitive 
opportunities  exist  for  U.S.  carriers  in 
that  market.  This  allows  us  to  address 
the  potential  anticompetitive  effects  of 
permitting  a  foreign  carrier  to  provide 
U.S.  telecommunications  services 
between  the  United  States  and  a  country 
where  it  has  market  power.  The  legal, 
economic,  policy,  and  facility-specific 
issues  involved  in  service  to  particular 
foreign  points  require  individual 
consideration,  as  well  as  consultation 
with  the  Executive  Branch. 

33.  Accordingly,  when  we  grant  a 
carrier  authority  to  acquire  and  operate 
facilities  to  a  particular  country,  we 
tentatively  conclude  that  we  do  not 
grant  that  carrier  authority  to  "extend" 
lines  within  the  meaning  of  Section  214 
and  Section  402(b)(2)(A).  but  instead 
grant  that  carrier  authority  to  acquire 
and  operate  new  lines.  International 
carriers  are  not  eligible  to  initiate 
service  to  new  international  points  until 
they  receive  specific  Section  214 
authorization  to  do  so.  We  tentatively 
conclude,  therefore,  that  few  carrier 
activities  involving  the  provision  of 
international  services  can  properly  be 


considered  line  "extensions"  within  the 
meaning  of  Section  214  or  Section 
402(b)(2)(A).  Accordingly,  under  our 
proposed  definition,  virtually  all 
international  lines  must  be  classified  as 
"new."  We  seek  comment  on  this 
tentative  conclusion. 

34.  Our  proposed  definition  also 
would  exclude  projects  that  increase  a 
carrier's  capacity  fo  carry  traffic 
between  the  United  States  and  another 
country  it  already  serves.  Such  projects 
do  not  involve  the  expansion  of  service 
into  any  new  geographic  territory. 
Accordingly,  we  tentatively  conclude 
that  such  capacity  increases  constitute 
"new"  lines  subject  to  Section  214 
regulation,  consistent  with  our 
characterization  of  domestic  carrier  in- 
region  network  upgrades.  Nevertheless, 
we  seek  specific  comment  on  the  impact 
of  our  decision  on  all  international 
carrier  projects. 

35.  Other  Options:  We  have 
tentatively  concluded-that  an 
"extension"  of  a  carrier's  line  should  be 
defined  as  a  line  that  allows  the  carrier 
to  expand  its  service  into  geographic 
territory  that  it  is  eligible  to  serve,  but 
that  its  network  does  not  currently 
reach.  We  seek  comment,  however,  on 
other  alternatives,  such  as  defining 
"extension  of  any  line"  to  include: 

(i)  any  line,  some  part  of  which 
crosses  a  state  boundary,  consistent 
with  the  language  of  General  Tel.  Co.  of 
California.  Lines  that  are  wholly  within 
a  single  state,  but  that  nevertheless  form 
part  of  an  interstate  channel  of 
communication  would  be  excluded 
fix>m  this  definition. 

(ii)  any  augmentation  of  lines  in  a 
carrier's  network,  heretofore  subject  to 
Section  214  certification,  without 
distinguishing  "new"  lines  from 
"extensions."  Such  a  definition  would 
be  consistent  with  the  Commission's 
historic  treatment  of  "new"  lines  and 
"extensions"  as  one  uniform  group, 
without  subdivision.  Under  such  a 
definition,  the  Commission  would 
exempt  all  additions  to  a  carrier's 
network  from  the  requirements  of 
Section  214.  Such  a  definition  would 
subject  to  Section  214  review  only 
discontinuance,  reduction,  or 
impairment  of  service. 

(iii)  any  channel  of  communication 
that  is  not  created  with  a  physically  new 
facility.  Under  such  a  definition, 
capacity  increases  in  existing  facilities 
would  be  considered  extensions,  while 
the  installation  of  physically  new  lines 
would  remain  subject  to  Section  214 
certification.  Such  a  definition 
potentially  could  influence  carrier 
business  decisions,  because  physically 
new  facilities  would  be  subject  to  a 


greater  regulatory  burden  than  capacity 
increases  in  existing  facilities. 

(iv)  any  line  that  connects  to  a 
carrier's  network.  Such  a  definition 
would  include  any  line  that  augments  a 
carrier's  facilities  by  connecting  to 
them.  It  would  exclude  augmentations 
that  do  not  directly  connect  to  the 
carrier's  existing  lines,  as  well  as  any 
discontinuance,  reduction,  or 
impairment  of  service. 

We  seek  comment  on  these 
alternatives  and  on  whether  another 
definition  would  better  address  the 
considerations  apparent  in  the  language 
of  Sections  214  and  Section 
402(b)(2)(A),  the  legislative liistory.  and 
judicial  and  Commission  precedents. 

36.  We  note  that  carrier  activities 
constituting  the  "extension"  of  a  line,  as 
defined  in  the  course  of  this  proceeding, 
are  exempt  from  the  requirements  of 
Section  214  as  of  the  date  of  enactment 
of  the  1996  Act,  February  8, 1996. 

B.  Section  214  Requirements  for  Price 
Cap  Carriers,  Average  Schedule 
Carriers,  and  Domestic,  Non-dominant 
Carriers 

37.  Under  the  definition  of  line 
"extension"  proposed  above,  Section 
402(b)(2)(A)  of  the  1996  Act  preserves 
the  Commission's  Section  214  authority 
over  telecommunications  carriers 
seeking  to  construct,  acquire,  or  operate 
new  lines  of  communication,  or  engage 
in  transmission  over  such  lines. 
Consistent  with  the  forbearance 
authority  granted  the  Commission  in 
Section  401  of  the  1996  Act,  however, 
and  for  the  reasons  stated  herein,  we 
propose  in  this  notice  to  forbear  frt)m 
applying  all  Section  214  authorization 
requirements  to  LECs  subject  to  price 
cap  regulation  ("price  cap  carriers"),  to 
LECs  that  are  average  schedule 
companies,  and  to  all  domestic  carriers 
classified  as  non-dominant,  whether 
they  are  entering  local  or  long  distance 
services.  Accordingly,  we  tentatively 
conclude  that  these  carriers  should  no 
longer  be  required  to  obtain  Section  214 
authorization  for  the  construction, 
acquisition,  or  operation  of  new  lines 
between  domestic  points,  or  for 
transmission  over  such  lines.  In  light  of 
this  proposal,  we  tentatively  conclude 
that  Section  63.07  of  our  rules  should  be 
repealed. 

38.  Section  401  amends  Title  I  of  the 
Communications  Act  of  1934  by  adding 
a  new  Section  10.  Section  10(a)  directs 
the  Commission  to  forbear  fixim 
enforcing  a  regulation  or  provision  of 
the  Communications  Act  when:  (1) 
Enforcement  is  not  necessary  to  ensiue 
that  the  charges,  practices, 
classifications,  or  regulations  by.  for,  or 
in  connection  with  a  carrier  or  service 
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are  just  and  reasonable  and  not  unjustly 
or  unreasonably  discriminatory;  (2) 
enforcement  is  not  necessary  to  protect 
consumers;  and  (3)  forbearance  is 
consistent  with  the  public  interest. 
Section  10(b)  further  instructs  the 
Commission  to  consider  whether 
forbearance  will  promote  competitive 
market  conditions  and  enhance 
competition  among  providers  of 
telecommunications  services.  If  the 
Commission  determines  that  such 
forbearance  will  promote  competition 
among  providers  of  telecommunications 
services,  that  determination  may 
provide  the  basis  for  the  Commission's 
finding,  pursuant  to  subsection  10(a){3), 
that  forbearance  is  in  the  public  interest. 

39.  We  tentatively  conclude  that, 
under  the  first  prong  of  the  three-part 
forbearance  analysis  set  forth  in  Siection 
10(a},  the  imposition  of  Section  214 
authorization  requirements  on  price 
cap,  average  schedule,  and  non- 
dominant  carriers  is  not  necessary  to 
ensure  that  the  charges,  practices, 
classifications,  or  regulations  by,  for.  or 
in  connection  with  these  carriers  or 
their  services  are  just,  reasonable  and 
not  unreasonably  discriminatory.  This 
tentative  conclusion  is  based  primarily 
on  the  presumption  that  price  cap  and 
average  schedule  carriers,  by  virtue  of 
the  rate  regulation  schemes  applied  to 
each,  are  constrained  in  their  ability  to 
raise  interstate  telephone  service  rates. 
Non-dominant  carriers,  by  virtue  of 
facing  competition  in  their  service  areas 
also  are  constrained  in  their  ability  to 
raise  rates. 

40.  Price  cap  carriers  are  limited  in 
their  ability  to  realize  a  regulatory 
benefit  from  overinvesting  in  facilities 
because  rates  for  interstate  services  are 
capped  in  accordance  with  preset 
formulas  that  accoimt  for  inflation  and 
productivity  growth.  By  capping  prices 
rather  than  carrier  profits,  price  cap 
regulation  discourages  overinvestment 
in  facilities  and  encourages  carriers  to 
lower  costs  and  increase  productivity. 
We  recognize  that,  under  the 
Commission's  current  price  cap 
regulations,  carriers  may  elect  a 
"sharing"  option,  which  could  affect  the 
rates  charged  for  interstate  services.  In 
general,  under  our  current  interim  LEC 
price  cap  rules,  a  BOC  could  select  an 
X-factor  option  that  requires  it  to  share 
interstate  earnings  with  its  customers 
that  exceed  specified  benchmarks  and 
permits  the  BOC  to  make  a  low-end 
adjustment  if  interstate  earnings  fall 
below  a  specified  floor.  Therefore,  price 
cap  regulation  of  a  monopoly  carrier 
that  has  elected  a  sharing  option  may 
not  eliminate  entirely  that  carrier's 
incentive  to  invest  in  unnecessary 
facilities.  Such  "gold-plating"  activities 


may  have  the  potential  to  increase  the 
carrier's  costs  and,  therefore,  to  reduce 
the  carrier's  obligation  to  share  its 
regulated  profits  with  its  customers. 

41.  Although  price-cap  regulation  that 
includes  a  sharing  option  preserves 
some  of  the  incentives  toward  "gold- 
plating"  that  accompany  rate-of-retum 
regulation,  we  believe  that  all  forms  of 
price  cap  regulation  nevertheless  reduce 
these  incentives.  Price  cap  carriers  incur 
sharing  obligations  on  a  sliding  scale 
once  their  profits  exceed  certain  levels; 
only  when  the  carrier  enters  its  "100% 
sharing"  zone  would  it  reap  the  full 
benefit  of  an  increase  in  its  costs. 
Virtually  all  of  the  price-cap  carriers 
have  adopted  the  "no-sharing"  X-factor. 
This  fact  seems  to  indicate  strongly  that, 
in  general,  the  benefits  associated  with 
the  no-sharing  option  exceed  the 
benefits  of  adopting  a  sharing  option 
and  strategically  overinvesting  in 
facilities.  Moreover,  we  expect  that 
growth  in  competition  for  local 
exchange  and  interstate  access  will 
provide  additional  incentives  for  the 
price-cap  LECs  to  increase  their 
efficiency.  Therefore,  whether  a  price 
cap  carrier  elects  a  "sharing"  or  "no 
sharing"  option,  we  tentatively 
conclude  that  additional  regulation 
under  Section  214  is  not  required  to 
protect  telephone  service  ratepayers 
adequately  against  potentially  higher 
rates  resulting  from  investment  in 
unnecessary  focilities.  Accordingly,  we 
tentatively  conclude  that  "sharing"  and 
"no  sharing"  price  cap  carriers  should 
be  treated  alike  for  purposes  of  applying 
forbearance  from  the  Section  214 
authorization  requirements.  We  seek 
comment  on  this  tentative  conclusion, 
and  request  that  commenters  address 
whether  we  should  distinguish  price 
cap  carriers  that  have  elected  an  X- 
factor  with  no  sharing  requirement  from 
other  price  cap  carriers.  We  seek 
specific  comment  on  whether  we  should 
apply  the  streamlined  Section  214 
procedures  that  we  propose  for  rate-of- 
retum  carriers  to  price  cap  carriers  that 
have  a  sharing  obligation. 

42.  Similarly,  average  schedule 
companies  are  compensated  for 
interstate  telephone  services  through 
access  service  rates  developed  by  the 
National  Exchange  Carrier  Association 
("NECA")  on  the  basis  of  industry-wide 
averages.  This  constraint  on  the  ability 
of  average  schedule  carriers  to  raise 
interstate  telephone  service  rates 
reduces  the  incentive  that  these  carriers 
otherwise  might  have  to  overinvest  in 
facilities.  Accordingly,  we  tentatively 
conclude  that  the  first  prong  of  the 
Section  10  forbearance  test  is  satisfied 
for  carriers  that  are  average  schedule 
companies. 


43.  In  the  Competitive  Carrier 
proceeding,  the  Commission  granted 
blanket  Section  214  authority  to  non- 
dominant  domestic  carriers  based  on  its 
finding  that,  in  a  competitive 
environment,  market  forces  could 

Erotect  the  public  from  unreasonably 
igh  rates  and  undue  discrimination. 
More  recently,  the  Commission  has 
reaffirmed  its  view  that  marketplace 
forces  can  replace  regulation  and  make 
burdensome  regulatory  requirements 
unnecessary  for  both  carriers  and  the 
Commission.  Based  on  our  continuing 
belief  that  market  forces  limit  the  ability 
of  non-dominant  carriers  to  recover  the 
cost  of  unnecessary  facilities  from 
telephone  service  ratepayers,  we 
propose  to  forbear  from  applying  the 
Section  214  authorization  requirements 
to  all  domestic  facilities  of  domestic 
non-dominant  carriers.  Such 
forbearance  would  be  consistent  with 
our  decision,  under  the  forbearance 
provisions  of  the  1996  Act,  no  longer  to 
require  or  to  allow  nondominant 
interexchange  carriers  to  file  tariffs  for 
their  interstate,  domestic,  interexchange 
services. 

44.  As  discussed  above.  Section  214 
review  was  intended  to  protect  against 
duplicative  and  wasteful  investments 
that  could  harm  telephone  service 
ratepayers.  Our  concern  is  that  interstate 
telephone  ratepayers  not  pay  for  such 
investments  through  increased  rates  for 
telephone  service,  particularly  when 
carriers'  rates  are  based  on  their  costs 
plus  a  reasonable  rate-of-retum  above 
those  costs.  Accordingly,  our  tentative 
finding  that  price  cap,  average  schedule, 
and  non-dominant  carriers  need  not  be 
required  to  obtain  Section  214 
authorizations  is  consistent  with  the 
rationale  for  Section  214  review. 
Specific  Sectiorr214  review  of  these 
carriers'  investments  in  facilities  is  not 
necessary  to  ensure  that  their  charges 
are  just  and  reasonable  because 
competitive  forces  or  other  regulatory 
constraints  on  prices  already  ensure  that 
these  classes  of  carriers  have  little 
economic  incentive  or  ability  to  invest 
in  wasteful  or  duplicative  facilities. 

45.  We  also  tentatively  conclude  that, 
under  the  first  prong  of  the  Section  10(a) 
forbearance  analysis,  the  imposition  of 
Section  214  authorization  requirements 
on  price  cap,  average  schedule,  and 
domestic  non-dominant  carriers  is  not 
necessary  to  prevent  those  carriers  from  - 
engaging  in  anticompetitive  or 
discriminatory  practices.  The  Section 
214  certification  process  is  not  designed 
to  prevent  such  abusive  practices  and, 
furthermore,  the  Commission  has  in 
place  mles  specifically  addressing 
anticompetitive  and  discriminatory 
practices.  We  retain  the  ability  to 
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reimpose  Section  214  requirements 
should  it  become  necessary  to  ensure 
that  carrier  rates  and  practices  are  just, 
reasonable,  and  nondiscriminatory. 

46.  We  tentatively  conclude  that, 
under  the  second  prong  of  the  Section 
10(a)  forbearance  analysis,  imposition  of 
the  Section  214  authorization 
requirements  op  price  cap  (sharing  and 
non-sharing),  average  schedule,  and 
domestic  non-dominant  carriers  is  not 
necessary  to  protect  consumers.  Section 
214  was  originally  enacted  to  protect 
telephone  ratepayers.  The  rate 
regulation  scheme  applied  to  price  cap 
and  average  schedule  carriers,  and 
market  forces  acting  on  domestic 
nondominant  carriers,  however, 
minimize  the  risk  that  telephone  - 
ratepayers  will  pay  for  wasteful 
investments  by  these  carriers.  We  also 
tentatively  find  that  forbearance  from 
imposing  Section  214  authorization 
requirements  will  benefit  consiuners 
because  it  will  reduce  the  regulatory 
costs  and  delay  currently  imposed  on 
carriers  seeking  to  introduce  new 
services.  Accordingly,  forbearance 
treatment  should  promote  the  ability  of 
carriers  to  satisfy  consiuner  demands 
more  efficiently  and  at  lower  rates. 

47.  We  also  seek  comment  on  whether 
there  are  other  factors,  apart  from  rate- 
of-retum  regulation  or  snaring 
obligations,  that  may  affiect  the  potential 
for  duplicative  and  wasteful 
investments.  In  particular,  we  seek 
comment  on  the  extent  to  which  the 
rules  and  policies  advocated  by  LECs  in 
the  appeal  of  our  interconnection  order 
and  in  the  universal  service  proceeding 
could  affect  the  incentives  of  carriers  to 
make  investments  that  are  inconsistent 
with  the  statutory  objective(s)  of  Section 
214. 

48.  We  tentatively  conclude  that, 
under  the  final  prong  of  the  Section 
10(a)  forbearance  analysis,  forbearance 
is  in  the  public  interest  because  it  will 
promote  comp)etitive  market  conditions 
and  enhance  competition  among 
providers  of  telecommunications 
services.  The  Commission's  Section  214 
review  process  currently  appears  to 
impose  regulatory  barriers  to  the  entry 
of  new  carriers  and  the  creation  or 
expansion  of  facilities  by  all  carriers 
because  carriers  proposing  projects  that 
do  not  fall  within  one  of  the 
Conunission's  blanket  authority  rules 
must  engage  in  a  potentially  lengthy 
Commission  review  of  their  proposals 
and  disclose  potentially  competitively 
sensitive  information  to  rivals.  By 
reducing  the  regulatory  burden  imposed 
by  Section  214,  we  would  encourage  the 
development  of  competition  by 
facilitating  market-driven  network 
expansion  and  reducing  the  costs  of 


obtaining  regulatory  approval. 
Accordingly,  we  tentatively  conclude 
that  forbearance  from  applying  the 
Section  214  authorization  requirements 
to  price  cap,  average  schedule,  and 
domestic  non-dominant  carriers  would 
stimulate  competition  by  facilitating 
entry  of  new  carriers,  price  decreases, 
and  improved  oRierings.  Accordingly, 
we  tentatively  conclude,  pursuant  to 
Sections  10(a)(3)  and  10(b),  that  the 
forbearance  policy  proposed  herein  is  in 
the  public  interest. 

49.  We  seek  comment  on  the 
forbearance  policy  proposed  above.  We 
also  seek  conunent  on  the  advantages 
and  disadvantages  of  ahemative  reform 
proposals  including,  for  example, 
streamlining  our  Section  214 
application  procediu^s  with  respect  to 
one  or  more  of  these  classes  of  carriers 
instead  of  forbearing  from  applying  the 
Section  214  authorization  requirements. 
In  addition,  we  seek  comment  on  any 
procedures  which  may  be  necessary 
with  respect  to  Section  214  in  the  event 
a  carrier  subject  to  forbearance 
treatment  changes  its  cost  accounting 
method  and,  as  a  result,  no  longer  falls 
within  a  forborne  class  of  carriers. 

50.  In  the  Competitive  Carrier 
proceeding,  the  Commission  found,  for 
purposes  of  assessing  the  market  power 
of  interexchange  carriers  covered  by  that 
proceeding,  that:  "(1)  interstate, 
domestic,  interexchange 
telecommunications  services  comprise 
the  relevant  product  market,  and  (2)  the 
United  States  (including  Alaska, 
Hawaii,  Puerto  Rico,  U.S.  Virgin  Islands, 
and  other  U.S.  offshore  points) 
comprises  the  relevant  geographic 
market  for  this  product,  with  no 
relevant  submarkets." 

51.  The  Commission  recently 
tentatively  concluded  that,  under 
certain  drctunstances,  narrower  market 
defrnitions  may  provide  a  more  refined 
analytical  tool  for  assessing  market 
power.  Specifically,  its  tentative 
conclusions  were:  (1)  to  define  as  a 
"relevant  product  market  an  interstate, 
interexchange  service  for  which  there 
are  no  close  substitutes  or  a  group  of 
services  that  are  close  substitutes  for 
each  other  but  for  which  there  are  no 
other  close  substitutes";  and  (2)  to 
define  the  "relevant  geographic  market 
for  interstate,  interexchange  services  as 
all  calls  (in  the  relevant  product  market) 
between  two  particular  points." 
Although  the  Commission  proposed 
treating  "interstate,  interexchange 
calling  generally  as  one  national 
market,"  the  Commission  also  proposed 
to  examine  credible  evidence  of  market 
power  in  particular  product  or  point-to- 
point  markets.  We  seek  comment  on 
how  revisions  to  the  Commission's 


assessment  of  market  power  in  these 
differing  contexts  may  affect  our 
proposal  to  forbear  fr^m  Section  214 
regulation  of  nondominant  carriers,  if 
we  were  to  adopt  such  revisions.  In 
addition,  we  seek  specific  comment  on 
the  regulation  under  section  214  of  a 
carrier  that  might  be  regulated  as 
dominant  in  some  product,  geographic, 
or  service  markets,  but  nondominant  in 
others. 

C.  Section  214  Requirements  for 
Domestic,  Dominant,  Rate-of-Retum 
Carriers  ^ 

1.  Streamlined  Application  Procedures 

52.  In  this  notice,  we  propose  to 
amend  Section  63.01  of  our  rules  to 
streamline  Section  214  filing  procedures 
for  domestic  carriers  that  we  tentatively 
conclude  should  remain  subject  to  the 
Section  214  authorization  requirements. 
We  propose  to  limit  this  category  of 
carriers  to  domestic  dominant  carriers 
that  are  subject  to  rate-of-retiun 
regulation  ("dominant  rate-of-retum 
carriers").  We  propose  to  retain  a 
Section  214  authorization  requirement 
for  these  carriers  given  our  tentative 
conclusion  that  the  rate  regulation 
method  applied  to  them  gives  them  an 
incentive  to  overinvest  in  facilities  and 
because  they  lack  external  constraints 
on  their  ability  to  pass  such  costs  on  to 
telephone  service  ratepayers.  As 
recently  stated  by  the  Commission. 
"|w]e  are  mindful  of  our  statutory 
obligations  under  the  Communications 
Act  of  1934  to  guard  against  abuses  of 
market  power  in  situations  where 
effective  competition  does  not  yet  exist. 
We  meet  these  obligations  through  our 
Section  214  authorization  process  and 
apply  dominant  carrier  regulation  and 
other  safeguards  where  circumstances 
warrant."  Since  dominant  rate-of-retum 
carriers  have  both  the  incentive  and  the 
opportunity  to  recover  the  cost  of 
duplicative  or  wasteful  facilities  directly 
from  telephone  service  ratepayers,  we 
believe  that  Section  214  review  remains 
warranted  for  such  carriers'  proposals  to 
construct,  acquire,  or  operate  new  or 
additional  domestic  lines. 

53.  Nevertheless,  we  propose  to 
amend  Part  63  of  our  rules  to  reduce  the 
burden  on  carriers  required  to  file 
Section  214  applications.  Specifically, 
we  propose  to  streamline  the  Section 
63.01  filing  requirements  by  eliminating 
the  filing  of  unnecessary  information 
and  providing  for  automatic  approval  of 
Section  214  applications  thirty-one  days 
after  the  Commission  issues  public 
notice  that  the  application  has  been 
accepted  for  filing,  unless  (1)  the 
Common  Carrier  Bureau  (the  "Bureau") 
notifies  the  applicant  within  that  period 
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that  the  grant  will  not  be  automatically 
effective;  or  (2)  within  thirty  days 
following  the  issuance  of  public  notice 
a  party  both  Bles  an  opposition  to  the 
application  with  the  Commission  and 
serves  a  copy  on  the  applicant. 

54.  As  rellected  in  tne  attached 
appendix  of  proposed  rule  amendments, 
we  propose  to  amend  Section  63.01  to 
lessen  the  burden  on  carriers  and  to 
require  carriers  to  file  only  the  following 
information:  (a)  name  and  address  of 
applicant;  (b)  state  of  incorporation  of 
corporate  applicant;  (c)  information 
identifying  the  officer  to  whom 
correspondence  may  be  addressed;  (d) 
points  between  which  proposed 
facilities  are  to  be  located;  (e)  a  brief 
description  of  the  facilities  to  be  added 
and  of  the  applicant's  existing  facilities 
between  these  points;  (Q  an  affidavit, 
executed  under  penalty  of  perjury:  (1) 
that  there  is  a  public  need  for  proposed 
facihties;  and  (2)  that  the  facilities  are 
economically  justified;  and  (g)  a 
statement  whether  authorization  of 
facilities  is  categorically  excluded  from 
Section  1.1306  of  the  Commission's 
rules. 

55.  We  propose  to  eliminate  from  our 
current  Section  63.01  filing 
requirements  information  concerning: 
(a)  whether  the  carrier  is  or  will  become 
a  carrier  subject  to  Section  214  of  the 
Communications  Act;  (b)  whether  the 
facilities  will  be  used  to  extend 
communication  services  into  territory  at 
present  not  directly  served  by  the 
applicant  or  to  supplement  existing 
facilities  of  the  applicant;  (c)  the  types 
of  services  to  be  provided  over  the 
proposed  facilities;  (d)  the  applicant's 
present  and  estimated  future  facilities 
requirements;  (e)  the  map  or  sketch 
showing  the  proposed  facilities;  (fl  a 
description  of  the  manner  and  means  by 
which  other  interstate  and  foreign 
communications  services  of  a  similar 
character  are  now  being  rendev«d  by  the 
applicant  and  others  in  the  area  to  be 
served  by  the  proposed  facilities;  (g) 
proposed  tari^  charges  and  regulations 
for  domestic  applications;  (h)  a 
statement  of  the  accounting  proposed  to 
be  performed  in  connection  with  the 
project;  and  (i)  whether  the  carrier  has 
an  affiliation  with  a  foreign  carrier.  We 
tentatively  conclude  that  all  of  this 
information  is  either  collected 
elsewhere  by  the  Commission, 
unnecessary,  confusing  in  light  of  the 
previsions  of  Section  402(b)(2)(A),  or  no 
longer  of  decisional  significance  to  the 
Commission. 

56.  Our  proposed  streamlined 
application  procedure  also  would  revise 
the  current  requirement  that  a  carrier 
provide  a  summary  of  the  factors 
showing  the  public  need  for  the 


proposed  facility  and  a  detailed 
economic  justification.  We  propose  to 
allow  a  carrier  instead  to  certify  that 
there  is  a  public  need  for  its  proposed 
facilities  and  that  they  are  economically 
justified.  The  filing  of  detailed 
statements  setting  forth  this  information 
is  burdensome  on  carriers  and,  in  recent 
years,  it  has  been  our  experience  that 
few  (if  any]  carriers  have  filed  Section 
214  applications  proposing  projects  that 
do  not  meet  these  requirements. 
Nevertheless,  we  retain  the  authority  to 
request  from  a  carrier  this  or  any  other 
detailed  information  our  review  of  a 
specific  application  may  require. 

57.  We  also  propose  automatic 
approval  of  Section  214  applications  on 
the  thirty-first  day  following  the  date  on 
which  each  application  is  placed  on 
public  notice,  unless  the  Q)mmon 
Carrier  Bureau  notifies  the  applicant 
that  the  grant  will  not  be  automatically 
effective,  or  another  party  files  an 
opposition  with  the  Commission  and 
serves  the  opposition  on  the  applicant. 
If  the  Bureau  so  notifies  the  applicant, 
or  an  opposition  is  filed  and  served, 
within  30  days,  final  action  by  the 
Bureau  would  be  taken  within  90  days 
of  the  expiration  of  the  30  day  period 
(i.e.,  within  120  days  of  the  issuance  of 
public  notice).  We  seek  comment  on 
these  proposed  Part  63  rule 
amendments  and  on  alternative 
proposals  to  streamline  the  Section  214 
approval  process. 

58.  Although  we  have  tentatively 
concluded  that  streamlined  regulation 
will  be  appropriate  with  respect  to 
dominant  rate-of-retum  carriers,  we 
recognize  that  the  firms  remaining 
under  rate  of  return  regulation  are 
generally  small  (accounting,  in  the 
aggregate,  for  less  than  approximately 
2%  of  interstate  revenues),  and  that,  as 
a  practical  matter,  few  Section  214 
applications  horn  such  firms  have  ever 
been  challenged  or  rejected. 
Accordingly,  we  seek  comment  on 
whether,  as  with  the  other  types  of  ' 
carriers  discussed  above,  the 
Commission  should  forbear  fix)m 
regulating  these  small  carriers  under 
Section  214  altogether. 

2.  Blanket  Authority  for  Small  Projects 

59.  Current  Commission  rules  allow 
carriers  to  file  streamlined,  informal 
applications  for  Section  214 
certification  for  certain  small,  in-region 
projects  with  a  cost  of  less  than 
$2,000,000  each  or  an  annual  rental  of 
less  than  $500,000  each,  in  recent  years, 
it  has  been  our  experience  that  few 
applications  have  been  filed  under  this 
section  and  those  few  have  not  been 
contested,  but  instead  have  been 
deemed  approved  twenty  one  days  after 


the  Commission  issues  public  notice 
that  the  application  has  been  accepted 
for  filing.  In  addition,  based  on  the  size 
of  the  projects  involved,  we  believe  that 
project-specific  applications  are  not 
required  to  protect  ratepayers  from 
unnecessary  rate  increases.  Accordingly, 
we  tentatively  conclude  that  we  should 
grant  blanket  authority  for  small 
projects  involving  the  construction, 
operation,  or  acquisition  of  new  lines,  or 
transmission  over  such  lines. 

60.  We  believe  that  it  would  be 
difficult  for  a  carrier  to  engage  in  any 
substantial  wasteful  duplication  of 
facilities  or  to  raise  its  rates  significantly 
based  on  projects  undertaken  pursuant 
to  this  rule.  Not  only  are  the  dollar 
amounts  involved  small,  but  these 
projects  require  investment  in  facilities 
that,  as  a  general  matter,  must  be 
amortized  over  long  periods  of  time, 
with  the  result  that  even  a  rate-of-retum 
carrier  could  include  only  a  fraction  of 
the  total  outlay  in  its  cost  data  for  a 
single  accounting  period.  As  the  rule  is 
currently  written,  however,  a  carrier 
may  engage  in  as  many  projects  as  it 
deems  appropriate  under  this  rule, 
subject  to  the  approval  of  the 
Commission  under  the  streamlined 
provisions  of  Section  63.03.  Therefore, 
we  tentatively  conclude  that  a  grant  of 
blanket  authority  on  any  per-project 
basis  would  leave  no  meaningful  check 
on  the  ability  of  a  rate-of-retum  carrier 
to  construct  facilities  at  will,  with  the 
possible  result  that  rates  will  be  raised 
unnecessarily.  Instead,  we  propose  to 
grant  blanket  authority  for  carriers  to 
construct,  operate,  or  acquire  new  lines, 
or  engage  in  transmission  over  such 
lines,  subject  to  an  annual  cap  on 
spending. 

61.  In  developing  an  appropriate   . 
dollar  amount  for  such  an  annual  cap, 
we  take  initial  note  of  the  current 
$2,000,000  per-project  limit  under  our 
streamlined  mle.  We  propose  that  one 
such  project  could  be  undertaken  by  a 
carrier  on  average  every  two  months 
without  any  significant  adverse  effect  on 
ratepayers.  However,  we  are  also  aware 
that  there  are  great  size  differences 
between  the  largest  and  smallest  rate-of- 
retum  carriers.  Accordingly,  for  such 
large  carriers,  we  propose  an  alternate 
annual  percentage  cap.  Specifically,  we 
propose  that  a  carrier  could  increase  the 
total  book  value  of  its  lines  by  up  to 
10%  in  any  given  year  without  any 
significant  adverse  effects  on  ratepayers. 
Because  these  investments  are  typically 
amortized  over  long  periods  of  time,  any 
potential  rate  increase  from  such 
projects  would  necessarily  be  small. 

62.  In  sum,  we  propose  to  replace  the 
current  $2,000,000  per-project  cap  to 
allow  carriers  to  engage  in  projects  that. 
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in  the  aggregate,  either:  (1)  Have  a  total 
annual  cost  of  no  more  than  $12,000,000 
or  an  annual  rental  of  no  more  than 
$3,000,000;  or  (2)  increase  the  total  book 
value  of  the  carrier's  lines  by  not  more 
than  10%.  Projects  in  excess  of  this 
annual  cap  would  be  subject  to  the 
streamlined  application  procedures 
proposed  above.  We  seek  comment  on 
this  proposal,  including  sp>eciflc 
comment  on  several  issues.  We  request 
that  commenters  discuss:  (a)  Whether 
we  should  forbear  from  imposing 
Section  214  regulation  on  these  projects, 
including  specific  reference  to  the 
forbearance  criteria  in  the  1996  Act;  (b) 
whether  we  should  subject  these 
projects  to  the  streamlined  regulation 
proposed  above;  and  (c)  whether  the 
proposed  cost  limits  are  appropriate. 

D.  Reporting  Hequirements 

1.  Current  Section  214  Reporting 
Requirements 

63.  In  the  past,  the  Commission  has 
streamlined  its  Section  214  application 
process  or  granted  blanket 
authorizations  when  it  was  able  to 
conclude  that  review  of  all  information 
required  by  Section  63.01  no  longer  was 
consistent  with  the  public  interest,  bi 
connection  with  such  streamlining  or 
blanket  authorization,  the  Commission 
has  imposed  reporting  obligations  on 
carriers  engaging  in  the  activities 
covered  by  these  streamlined  filing 
requirements  or  blanket  authorizations. 
Part  63  of  our  rules  currently  imposes 
two  such  reporting  requirements. 
Section  63.03(e)  of  our  rules  requires 
annual  reports  from  carriers  that  have 
obtained  continuing  authority  to 
commence  small  projects  within  their 
existing  service  areas.  Section  63.04(c) 
imposes  a  similar,  semiaimual, 
reporting  requirement  on  those  carriers 
that  have  obtained  continuing  authority 
to  provide  temporary  or  emergency 
service. 

64.  If,  as  discussed  above,  we  adopt  a 
policy  of  forbearance  toward  certain 
classes  of  carriers,  then  we  tentatively 
conclude  that  those  classes  of  carriers 
would  not  be  subject  to  any  Section  214 
reporting  requirements  under  the 
Commission's  rules.  In  addition,  we 
tentatively  conclude  that  the  reporting 
burden  should  be  substantially  reduced 
for  carriers  required  to  obtain  Section 
214  certification. 

2.  Elimination  of  Reports 

65.  We  tentatively  conclude  that  the 
Commission  no  longer  needs  to  require 
carriers  to  file  routinely  the  reports 
required  under  Sections  63.03(e)  and 
63.04(c)  of  our  rules.  In  recent  years, 
neither  the  public  nor  the  Commission's 


staff  has  made  significant  use  of  the 
information  provided  in  these  reports. 
Under  Section  63.03(e),  carriers  may 
request  continuing  authority  to 
commence  small  projects  to  supplement 
existing  facilities  within  the  carrier's 
service  area.  Projects  commenced  under 
this  authority  must  have  a  construction, 
installation,  or  acquisition  cost  of  no 
more  than  $70,000  or  an  annual  rental 
cost  of  no  more  than  $14,000.  Carriers 
subject  to  this  requirement  must  file  this 
report  annually. 

66.  Under  Section  63.04(c),  carriers 
may  request  continuing  authority  to 
provide  temporary  or  emergency  service 
through  the  construction  or  installation 
of  facilities  for  which  the  estimated 
construction,  installation,  and 
acquisition  costs  do  not  exceed  $35,000 
or  an  armual  rental  of  $7000,  as  long  as 
the  project  does  not  involve  a  "major 
action"  under  the  Commission's 
environmental  rules.  Carriers  that  obtain 
such  authority  are  required  to  file 
semiaimual  reports  identifying  the 
projects  commenced  over  the  preceding 
six  months. 

67.  It  would  be  extremely  difficult  for 
carriers  to  construct  or  acquire 
significantly  wasteful,  duplicative 
facilities  covered  by  either  Section  63.03 
or  63.04  because  of  the  relatively  small 
cost  of  the  projects  covered  by  those 
sections.  Instead  of  obligating  carriers  to 
file  these  reports,  we  propose  to  rely  on 
the  Commission's  general  authority 
under  the  Communications  Act  to 
obtain  information  from  carriers  in 
individual  instances  if  the  information 
becomes  necessary  for  us  to  perform  our 
regulatory  duties.  Parties  requesting  that 
the  Commission  retain  these  reporting 
requirements  should  explain  clearly 
how  these  reports  have  benefitted 
members  of  the  public  in  the  p>ast  and 
how  the  reports  would  benefit  the 
public  in  the  futiue. 

£.  Section  214  Discontinuance 
Requirements 

68.  Section  214(a)  requires  carriers 
that  discontinue,  reduce,  or  impair 
service  to  a  community  to  obtain  fix>m 
the  Commission  a  certificate  that  neither 
the  present  nor  future  public 
convenience  and  necessity  will  be 
adversely  affected.  In  general,  dominant 
carriers  seeking  Commission  authority 
to  discontinue,  reduce,  or  impair  service 
are  required,  pursuant  to  current 
Section  63.61  of  our  rules,  to  file  a 
formal  application  vtrith  the 
Commission.  Depending  on  the  nature 
of  the  service  for  which  authority  to 
discontinue  is  sought.  Section  63.62  of 
our  rules  instructs  applicants  with 
respect  to  the  contents  of  particular 
applications.  Upon  reviewing  an 


application  for  discontinuance 
authority,  the  Commission  then  issues  a 
formal  order  granting  or  denying  such 
authorization. 

69.  Under  current  Section  63.71  of  our 
rules,  non-dominant  carriers  seeking  to 
reduce  or  discontinue  service  are 
required  to  notify  all  affected  customers 
in  writing  of  the  planned 
discontinuance,  reduction  or 
impairment  of  service  unless  the 
Commission  authorizes  another  form  of 
notice  in  advance.  Non-dominant 
carriers  must  also  file  with  the 
Commission  an  application  that 
includes  a  description  and  the  date  of 
the  planned  discontinuance,  reduction 
or  impairment,  the  geographic  areas  of 
service  affected,  the  dates  and  method 
of  notice  given  to  customers,  and  any 
other  information  the  Commission  may 
require.  The  application  is 
automatically  granted  on  the  thirty-first 
day  after  its  filing  with  the  Commission, 
unless  the  Commission  notifies  the 
applicant  within  that  time  that  the  grant 
will  not  automatically  be  effective. 

70.  The  1996  Act  does  not  alter  the 
Commission's  authority  under  Section 
214(a)  with  res{>ect  to  discontinuances 
or  reductions  in  services.  We  note, 
however,  that  carriers  assume  a  certain 
amoimt  of  risk  when  entering  a  new 
geographic  or  product  market.  If 
regulatory  requirements  create 
significant  barriers  to  exit,  a  carrier  may 
be  reluctant  to  accept  potential  risks 
and,  as  a  result,  may  never  enter  the 
market.  Accordingly,  in  order  to  further 
the  1996  Act's  goal  to  promote 
competition,  we  seek  in  this  proceeding 
to  eliminate  any  unnecessary  barriers  to 
exit  currently  imposed  by  our  rules. 
Specifically,  we  seek  comment  on 
whether  the  streamlined  discontinuance 
procediues  set  forth  in  Section  63.71  of 
our  rules,  which  currently  apply  only  to 
domestic  non-dominant  carriers,  should 
apply  to  all  domestic  common  carriers. 
In  doing  so.  we  tentatively  conclude 
that  the  streamlined  procedures 
contained  in  Section  63.71  appear  to 
strike  a  reasonable  balance  between 
protecting  consumers  and  reducing 
unnecessary  barriers  to  exit  for  all 
carriers,  whether  dominant  or  non- 
dominant.  We  seek  comment  on  this 
tentative  conclusion. 

71.  As  local  exchange  markets 
becomes  increasingly  competitive, 
however,  many  cxirrently  dominant 
LECs  may  find  themselves  imder 
increasing  pressure  to  reduce  or 
eliminate  service  in  unprofitable  areas. 
Therefore,  although  we  propose  to 
extend  the  applicability  of  Section  63.71 
to  domestic  dominant  carriers,  we 
remain  concerned  that  the  relatively 
short  advance  notification  period 
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provided  under  Section  63.71  might 
allow  a  dominant  carrier  to  obtain 
automatic  discontinuance  authority 
even  though  it  is  the  only  carrier  serving 
a  particular  commimity.  In  addition,  we 
are  mindhil  of  the  Commission's 
obligation  under  the  new  universal 
service  provisions  of  the  1996  Act  to 
order  a  common  carrier,  or  carrier^,  to 
provide  interstate  telecommunications 
service  to  an  unserved  community,  or 
portion  thereof,  that  requests  such 
service.  At  a  minimum,  therefore,  we 
tentatively  conclude  that  we  should 
extend  the  advance  notiHcation  period 
contained  in  Section  63.71  to  60  days 
with  respect  to  domestic,  dominant 
carriers,  in  the  event  that  we  do  apply 
Section  63.71  to  all  domestic  carriers. 
We  seek  comment  on  this  tentative 
conclusion,  including  comment  on  (1) 
whether  a  60  day  advance  notification 
period,  in  conjunction  with  the 
imiversal  service  support  mechanisms 
recommended  by  the  Joint  Board  and/or 
adopted  by  the  Commission,  will 
provide  adequate  incentives  to  carriers    . 
and  protection  to  consumers;  and  (2) 
whether  additional  safeguards  are 
necessary  to  protect  consumers  against 
discontinuance  of  service  by  dominant 
carriers;  and  (3)  whether  we  should  treat 
differently  from  all  other  carriers  a 
dominant  carrier  that  is  either  (a)  the 
sole  service  provider  in  a  particular 
community;  or  (b)  relinquishing  its 
designation  as  an  eligible 
telecommimications  carrier  under 
Section  214(e)(4). 

F.  Technical  Amendments  to  47  CFR 
Partes 

72.  In  light  of  the  rule  amendments 
proposed  above,  we  tentatively 
conclude  that  we  should  rewrite  the 
entire  text  of  Sections  63.01, 63.02,  and 
63.03  of  our  rules,  to  repeal  Sections 
63.06  and  63.07  of  oiu^  rules,  and  to 
make  technical,  conforming 
amendments  to  Sections  63.04. 63.08, 
63.S2.  63.61.  63.62  and  63.71  of  Our 
rules.  We  seek  comment  on  our 
proposal  to  repeal  or  amend  these  rule 
sections. 

73.  The  1996  Act  also  provides  that  "a 
common  carrier  shall  not  be  required  to 
obtain  a  certificate  under  [Sjection  214 
with  respect  to  the  establishinent  or 
operation  of  a  system  for  the  delivery  of 
video  programming."  Accordingly,  we 
propose  an  amendment  to  our  rules,  in 
the  form  of  a  new  Section  63.01(b).  to 
conform  to  this  statutory  mandate. 

m.  Procedural  Matters 

A.  Ex  Parte  Presentations 

74.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  £x 


parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period  provided  that  they  are  disclosed 
as  provided  in  the  Commission's  rules. 

B.  Regulatory  Flexibility  Act  Analysis 

75.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  is  not  applicable 
to  this  rulemaking  proceeding.  If  the 
proposed  rule  changes  are  promulgated, 
there  will  not  be  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities,  as  defined  by  Section 
601(3)  of  the  Regulatory  Flexibility  Act 
because  these  rule  changes  would 
lessen,  not  increase,  the  regulatory 
burden  on  small  businesses.  The 
Secretary  shall  send  a  copy  of  this 
Notice  of  Proposed  Rulemaking  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  Section  605(b)  of  the  Regulatory 
Flexibility  Act. 

C.  Initial  Paperwork  Reduction  Act 
Analysis 

76.  This  NPRM  contains  either  a 
proposed  or  modified  information 
collection.  As  part  of  its  continuing 
effort  to  reduce  paperwork  burdens,  we 
invite  the  general  public  and  the  Office 
of  Management  and  Budget  ("0MB")  to 
take  this  opportunity  to  comment  on  the 
information  collections  contained  in 
this  NPRM,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  and  agency  comments  are  due  at 
the  same  time  as  other  comments  on 
this  NPRM;  OMB  comments  are  due  60 
days  from  date  of  publication  of  this 
NPRM  in  the  Fedo-al  Register. 
Comments  should  address:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  {>erformance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quahty,  utiUty,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

77.  In  addition  to  filing  comments 
with  the  Secretary,  as  detailed  below,  a 
copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Commission,  Room  234. 1919  M  Street, 
N.W.,  Washington,  D.C.  20554.  or  via 
the  Internet  to  dconway€fcc.gov  and  to 
Timothy  Fain.  OMB  Desk  Officer.  10236 
NtOB,  725  17th  Street,  N.W., 
Washington,  D.C.  20503,  or  via  the 
Internet  to  fain_tOal.eop.gov. 


D.  Comment  Filing  Procedures 

78.  Pursuant  to  applicable  rules  set 
forth  in  Sections  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  §8 1.415 
and  1.419,  interested  parties  may  file 
comments  on  or  before  February  24, 
1997,  and  reply  comments  on  or  before 
March  17, 1997,  with  the  reference 
number  "CC  Docket  9-11"  on  each 
document.  To  file  formally  in  this 
proceeding,  commenters  and  reply 
commenters  must  file  an  original  and 
six  copies  of  all  comments,  reply 
comments,  and  supporting  comments. 
Commenters  and  reply  commenters 
wishing  each  Commissioner  to  receive  a 
personal  copy  of  their  comments  must 
file  an  original  and  eleven  copies. 
Conunents  and  reply  comments  must 
comply  with  Section  1.49  and  all  other 
applicable  sections  of  the  Commission's 
rules.  However,  we  require  here  that  a 
siunmary  be  included  with  all 
comments,  regardless  of  length.  All 
comments  must  be  sent  to  Office  of  the 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Room  222,  Washington,  D.C.  20554. 
with  a  copy  to  the  Secretary.  Network 
Services  Division.  Common  Carrier 
Bureau,  2000  M  Street,  N.W.,  Suite  235. 
Washington.  D.C.  20554.  Parties  must 
also  file  one  copy  of  any  documents 
filed  in  this  docket  with  the 
Commission's  duplicating  contractor. 
International  Transcription  Services. 
Inc.  ("ITS").  2100  M  Street.  N.W..  Suite 
140,  Washington,  D.C.  20037  (tel.  202- 
857-3800).  Comments  and  reply 
comments  will  be  available  for  public 
inspection  during  regular  business 
hoitfs  in  the  FCC  Reference  Center,  1919 
M  Street,  N.W.,  Room  239,  Washington, 
D.C.  20554.  Copies  of  comments  and 
reply  comments  will  also  be  available 
through  ITS. 

79.  Parties  are  also  asked  to  submit 
comments  and  reply  comments  on 
diskette.  Such  diskette  submissions  are 
in  addition  to,  and  not  a  substitute  for, 
the  formal  filing  requirements  addressed 
above.  Parties  submitting  diskettes 
should  submit  them  to  Secretary, 
Network  Services  Division,  Common 
Carrier  Bureau,  2000  M  Street,  N.W., 
Suite  235,  Washington,  D.C.  20554. 
Diskette  submissions  should  be  on  a  3.5 
inch  diskette  formatted  in  an  IBM- 
compatible  form  using  MS-DOS  5.0  and 
WordPerfect  5.1  software.  The  diskette 
should  be  submitted  in  "read-only" 
mode.  The  diskette  should  be  clearly 
labelled  with  the  party's  name, 
proceeding,  type  of  pleading  (comments 
or  reply  comments)  and  date  of 
submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 
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IV.  Ordering  Clauses 

80.  Accordingly,  it  is  hereby  ordered 
that,  pursuant  to  Sections  1, 4(i),  4(j). 
10.  214,  218,  254  and  571  of  the 
Conununications  Act  of  1934,  as 
amended.  47  U.S.C.  §§  151, 154(i). 
154(j).  214,  218,  254  and  571.  a  NOTICE 
OF  PROPOSED  RULEMAKING  is 
hereby  ADOPTED. 

81.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
NOTICE  OF  PROPOSED  RULEMAKING, 
including  the  regulatory  flexibility 
certification  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  vnth 
Section  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605(b). 

List  of  Subiects  in  47  CFR  Part  63 

Conununications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telegraph,  Telephone. 

Federal  Conununications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  97-2568  Filed  1-31-97;  8:45  am) 

MUMQ  COM  tna-oi-p 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appiicat)le  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Offic*  of  the  Secretary 

Edward  R.  Madigan  United  Statee 
Agricultural  Export  Excellence  Award 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACTION:  Notioe  of  Award  Program; 
nominations. 

summary:  The  Secretary  announces  the 
establishment  of  die  Edward  R.  Madigan 
United  States  Agricultural  Export 
Excellence  Award  Program. 
ADDRESSES:  All  nominations  should  be 
sent  to:  Coordinator,  Edward  R. 
Madigan  United  States  Agricultural 
Export  Excellence  Award.  AgExport 
Services  Division,  room  4939  South 
Building,  Foreign  Agriculttiral  Service, 
United  States  Department  of 
Agriculture,  1400  Independence  Ave 
SW,  Washington.  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Dale  Miller.  AgExport  Services 
Division.  Foreign  Agricultural  Service, 
United  States  tDepartment  of  Agriculture 
at  202-720-6343. 

SUPPLEMENTARY  INFORMATION:  Section 
261  of  Title  II  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
establishes  the  Edward  R.  Madigan 
United  States  Agricultural  Export 
Excellence  Award.  The  award  is 
intended  in  increase  United  States 
exports  by:  (a)  identifying  efforts  of 
United  States  entities  to  develop  and 
expand  markets  for  U.S.  agricultural 
exports  through  the  development  of  new 
products  and  services  and  through  the 
use  of  innovative  marketing  techniques; 
(b)  recognizing  achievements  of  those 
who  have  exhibited  or  supported 
entrepreneiuial  efforts  to  expand  and 
create  new  markets  for  United  States 
agriciiltural  exports  or  increase  the 
volume  or  value  of  U.S.  agricultural 
exports;  and  (c)  disseminating 
information  on  successful  methods  used 
to  develop  and  expand  markets  for 
United  States  agricultural  exports. 


The  Secretary  of  Agricultme  will 
periodically  bestow  the  Award  upon 
individuals,  companies,  and  other 
entities  that  in  the  judgment  of  the 
Secretary  substantially  encourage 
entrepreneurial  efforts  in  the  food  and 
agriculture  sector  for  advancing  United 
States  agricultiiral  exports.  The  receipt 
of  the  award  will  be  evidenced  by  a 
jnedallion  bearing  the  inscription 
"Edward  R.  Madigan  United  States 
Agricultural  Export  Excellence  Award". 

Separate  awards  will  be  made  to 
qualifying  entities  in  each  of  the 
following  categories:  (1)  Development  of 
new  products  or  services  of  agricultural 
export  markets:  (2)  Development  of  new 
agricultural  export  markets;  and  (3) 
Creative  marketing  of  products  or 
services  in  agricultural  export  markets. 

The  Secretary  will  appoint  a  board  of 
evaluators,  consisting  of  at  least  5 
individuals  from  the  private  sector 
selected  for  their  knowledge  and 
experience  in  exporting  United  States 
agricultural  products  to  review  and 
evaluate  all  nominations.  The  Secretary 
may  seek  and  accept  gifts  from  public 
and  private  sources  to  carry  out  this 
award  program.  Only  nominations  made 
to  the  board  of  evaluators  by,  or  on 
behalf  of,  the  entity  being  nominated  or 
by.  or  on  behalf  of,  the  Governor  of  a 
State  will  be  considered.  To  qualify, 
nominees  must  have: 

(a)  Exhibited  signifiomt 
entrepreneurial  effort  to  create  new 
markets  for  United  States  agricultural 
exports  or  increase  United  States 
agricultural  exports;  or 

(b)  Provided  significant  assistance  to 
others  in  an  effort  to  create  new  markets 
for  United  States  agricultural  exports  or 
increase  United  States  agricultural 
exports; 

(c)  Have  not  received  another  award 
in  the  same  category  during  the 
preceding  five  year  period. 

Signed  at  Washington,  D.C  on  January  27, 
1997. 

DuGlickman, 

Secretary  of  Agriculture. 

(FR  Doc.  97-2521  Filed  1-31-97;  8:45  am] 
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Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC^  Advisory 
Committee 

AOENCY:  Forest  Service,  USDA. 


Federal  Register 
Vol  62,  No.  22 

Monday,  February  3,  1997 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Thursday,  February  20, 1997.  The 
meeting  will  be  held  at  the  USDI  Salon 
BLM;  1717  Fabry  Road  SE;  Salem, 
Oregon  97306;  phone  (503)  375-5642. 
The  meeting  is  schedule  to  begin  at  9:00 
a.m.  and  concluded  at  approximately 
3:00  p.m.  Topics  tentatively  scheduled 
on  the  agenda  include:  Province 
Advisory  Conunittee  links  to  local 
watershed  councils  and  Province  level 
conservation  planning.  The  meeting  is 
open  to  the  public  and  opportunity  will 
be  available  to  address  the  Advisory 
Committee  during  the  public  forum.  The 
public  forum  is  tentatively  scheduled 
for  11:30  a.m.  Time  allotted  for 
individual  presentations  to  the 
committee  will  be  limited  to  3-5 
minutes  each.  Written  comments  are 
encouraged  and  can  be  submitted  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest,  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  January  28, 1997. 
Harold  A.  Legard, 
Fin  and  Engine&ing  Staff  Officer. 
fPR  Doc  97-2570  Filed  1-31-97;  8:45  am] 
■LUNQ  OOOC  9410-1  t-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designations  for  the  Springfield  PL) 
Area  and  the  State  of  AlatMma 

AGENCY:  Grain  Inspection.  Packers  and 
Stockyards  Adminis^tion  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  GIPSA  announces  the 
designation  of  Springfield  Grain 
Inspection.  Inc.  (Springfield),  and  the 
Alabama  Department  of  Agriculture  and 
Industries  (Alabama),  to  provide  official 
services  under  the  United  States  Grain 
Standards  Act,  as  amended  (Act). 
EFFECTIVE  DATE:  March  1^,  1997. 
ADDRESSES:  USDA.  GIPSA.  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604, 1400 
Independence  Avenue.  S.W., 
Washington.  DC  20250-3604. 
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FOn  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

lliis  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
thoefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  3, 1996,  Federal 
Register  (61  FR  46432),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Springfield  and  Alabama  to 
submit  an  application  for  designation.  . 
Applications  were  due  by  October  3, 

1996.  Springfield  and  Alabama,  the  only 
applicants,  each  applied  for  designation 
to  provide  official  services  in  the  entire 
area  currently  assigned  to  them. 

Since  Springfield  and  Alabama  were 
the  only  applicants  for  the  respective 
areas,  GIPSA  did  not  ask  for  comments 
on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(lUA)  of  the  Act; 
and  according  to  Section  7(f)(1)(B), 
determined  that  Springfield  and 
Alabama  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied.  Effective  April  1, 

1997.  and  endLog  February  29, 2000, 


Springfield  is  designated  to  provide 
official  services  in  the  geographic  area 
specified  in  the  September  3, 1996. 
Federal  Register.  Effective  March  1. 
1997,  and  ending  February  29,  2000, 
Alabama  is  designated  to  provide 
official  services  in  the  geographic  area 
specified  in  the  September  3, 1996, 
Federal  Recister. 

Interested  persons  may  obtain  official 
services  by  contacting  Springfield  at 
217-522-5233,  and  Alabama  at  334- 
415-2531. 

AUmOMTY:  Pub.  L  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  January  14, 1997 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc.  97-1946  Filed  1-31-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
investigation;  Opportunity  To  Request 
Administrative  Review 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  §  353.22  or  §  355.22 
of  the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervailing  duty  order,  finding,  or 
stispended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  February  1997, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
February  for  the  following  periods: 


Period 


ANTIOUMPINQ  PR0CEEDINQ8 


Austria:  Railway  Track  Mainlenance  Equipmef^  A-433-064 

Brazi:  Stainless  Steel  Bar,  A-351-82S ~ 

Canada:  Racing  Plates,  A-122-050  

Germany:  Sodhjm  TtaosuKate,  A-428-807 ~.. 


Forged  Stainiess  Steel  Flanges,  A-633-809 

Stainless  Steel  Bar,  A-533-810 

Japan: 

Benzyl  Paraben,  A-688-816 

Bult-Wflid  Pipe  Fittings,  A-688-602  

Mechanic  al  Transler  Presses,  A-688-810 

Motomine,  A-688-056 

Stanless  Steel  Bar,  A-588-833 

South  Korea: 

Business  Telephone  Systems,  A-660-803 

Stainless  Steel  Butt-Weld  Pipe  Fittings.  A-680-813 

TaioMn:  Forged  Stainless  Steel  Flanges.  A-68a-82l  

The  Peopte's  Republic  of  China: 

Axes/adzes,  A-670-803 „ 

BarsAwedges,  A-670-803 

Coumarin,  A-570-830 

Hanvners/stedges.  A-570-803  

Manganese  Metal,  A-570-840 

Paint  Brushes,  A-670-501  

PIcka/mattocks.  A-570-803 

Sodkjm  Thfeeulfate.  A-570-805  

The  United  Kingdom:  Sodkjm  Thiosulfate,  A-412-805  ... 


2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 

2/1/96-1/31/97 
2/1/96-1/31/97 

2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 

2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 

2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
6/14/95-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
2/1/96-1/31/97 
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Period 


COUNTERVAIUNG  PROCEEDINGS 


None 


SUSPENSION  AGREEMENTS 


Venezuela:  Cement,  A-307-803 


2/1/96-1/31/97 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  §  353.2(k) 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  The  Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Ptirsuant  to 
19  CFR  355.22(a)  of  the  regulations,  an 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  the  order  or  suspension 
agreement  for  which  they  are  requesting 
a  review,  (Interim  Regulations,  60  PR 
25130,  25137  (May  11, 1995)). 
Therefore,  for  both  antidumping  and 
countervailing  duty  reviews,  the 
interested  party  must  specify  for  which 
individual  producers  or  exporters 
covered  by  an  antidmnping  finding  or 
an  antidimiping  or  countervailing  duty 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  Irom 
other  suppliers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
order  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  B-099, 
U.S.  Department  of  Commerce,  14th 
Street  &  Constitution  Avenue,  NW., 
Washington,  DC.  20230.  The 
Department  also  asks  parties  to  serve  a 
copy  of  their  requests  to  the  Office  of 
Antidmnping/  Countervailing 
Enforcement,  Attention:  Sheila  Forbes, 
in  room  3065  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31(g)  or  §  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Deportment's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 


Investigation,"  for  requests  received  by 
the  last  day  of  February  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  February  1997,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidtimping  or  coimtervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  bom  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  January  28, 1997. 
Jafbvy  P.  BialM, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

|FR  Doc.  97-2610  Filed  1-31-97;  8:45  am] 

■UJNQ  CODE  Mlt-oa-M 


[A-STO-SOq 

PoTMlainKNvSteal  Cooking  Ware  From 
the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrathre  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 

SUMMARY:  In  response  to  a  request  by  an 
importer  of  the  subject  merchandise,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  porcelain- 
on-steel  (POS)  cooking  ware  from  the 
People's  Republic  of  China  (PRC).  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  and 
its  affiliated  third-country  reseller  in 
Hong  Kong  and  the  period  December  1, 
1994  through  November  30. 1995.  The 
review  preliminarily  indicates  the 
existence  of  a  dimiping  margin  during 
the  period  of  review. 


We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  all  appropriate 
entries.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECnvi  DATE:  February  3. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Komfeld  or  Kelly  Parkhill.  Office  of 
CVD/AD  Enforcement  VI,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington  D.C.  20230; 
telephone:  (202)  482-2786. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references'to 
the  provisions  as  of  January  1, 1995,  the 
efiiective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regiUations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  2, 1986,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  POS  cooking 
ware  from  the  PRC  (51  FR  43414).  On 
December  4, 1995,  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  this 
antidmnping  duty  order  (60  FR  62070). 
On  February  27, 1995,  in  accordance 
with  19  CFR  353.22(a),  an  importer  of 
the  subject  merchandise  to  the  United 
States,  CCS  International,  requested  that 
the  Department  conduct  an 
administrative  review  of  Clover 
Enamelware  Enterprise,  Ltd.  of  China 
(Clover),  a  manufacturer/exporter,  and 
its  third-country  reseller  Lucky 
Enamelware  Factory  Ltd.  of  Hong  Kong 
(Lucky).  We  published  the  notice  of 
initiation  of  this  review  covering  the 
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period  December  1, 1994  through 
November  30, 1995,  on  February  1, 1995 
(61  FR  3670).  The  Department  is 
conducting  this  administrative  review  of 
one  manufacturer/exporter  of  POS 
cooking  ware  from  the  PRC,  Clover,  and 
its  third-country  reseller  in  Hong  Kong, 
Lucky,  in  accordance  with  section 
751(a)  of  the  Act.  We  will  be  conducting 
verification  of  the  information  provided 
by  Clover  and  Lucky  after  publication  of 
the  preliminary  results  of  this 
administrative  review.  The  final  results 
will  incorporate  our  findings  from  the 
verification. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  POS  cooking  ware, 
including  tea  kettles,  which  do  not  have 
self-contained  electric  heating  elements. 
All  of  the  foregoing  are  constructed  of 
steel  and  are  enameled  or  gla2ed  with 
vitreous  glasses.  The  merchandise  is 
currently  classifiable  under  the  HTS 
item  7323.94.00.  HTS  items  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  remains  dispositive. 

Collapsing 

The  Department  collapses  affiliated 
firms  [i.e.,  treats  them  as  a  single  entity 
for  review  purposes  and  assigns  them  a 
single  dimiping  margin)  where  the  type 
and  degree  of  relationship  is  so 
significant  that  we  find  there  is  a  strong 
possibility  of  price  manipulation.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From  Japan 
(61  FR  38139,  38163;  July  23,  1996).  See 
also  Nihon  Cement  Co.  Ltd.  v.  United 
States,  17  OT  400  (CIT 1993). 

Clover  is  two-thirds  owned  by  Lucky 
and  therefore  Lucky  holds  controlling 
interest  in  Clover.  Due  to  Lucky's 
ownership  interest  in  Clover,  and  the 
fact  that  the  same  individual  is  the 
general  manager  at  both  companies,  we 
consider  Clover  and  Lucky  to  be 
affiliated  pursuant  to  section  771(33)  of 
the  Act.  As  such,  and  consistent  with 
prior  reviews  of  this  order,  we  are 
collapsing  Clover  and  Lucky  (hereafter 
Clover/Lucky)  and  assigning  them  a 
single  dumping  margin.  For  a  further 
discussion  of  this  issue,  see 
Memorandum  from  Case  Analyst  to  the 
File  "Status  as  AffiUated  Parties"  dated 
January  17, 1997,  which  is  a  public 
document  on  file  in  the  Central  Records 
Unit  (room  B-099  of  the  Main 
Commerce  Building). 


Separate  Rates 

Lucky  is  located  outside  the  PRC  and 
there  is  no  PRC  ownership  of  the 
company.  Therefore,  we  determine  that 
no  separate  rates  analysis  is  required  for 
this  third-country  reseller  because  it  is 
beyond  the  jurisdiction  of  the  PRC 
government.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value; 
Disposable  Pocket  Lighters  from  the 
People's  Republic  of  China  (60  FR 
22359,  22361;  May  5, 1995).  Clover  is 
partially  owned  by  a  PRC  government 
company  and  therefore  a  separate  rates 
analysis  is  necessary  to  determine 
whether  this  exporter  is  independent 
bom  government  control. 

To  establish  whether  a  company  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sparklers  from  the  People's 
Republic  of  China.  56  FR  20588  (May  6, 
1991)  (Sparklers),  as  amplified  in  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR  22585 
(May  2, 1994)  (Silicon  Carbide).  Under 
this  policy,  exporters  in  non-market- 
economy  (ivlME)  countries  are  entitled  to 
separate,  company-specifio  margins 
when  they  can  demonstrate  an  absence 
of  government  control,  both  in  law  (de 
jure)  and  in  fact  (de  facto),  with  respect 
to  exports. 

1.  Absence  of  De  Jure  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  includes:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's 
business  and  export  licenses;  (2)  any 
legislative  enactments  decentralizing 
control  of  companies;  and  (3)  any  other 
formal  measiues  by  the  government 
decentralizing  control  of  companies. 
Clover's  submissions  pertaining  to 
legislative  enactments  and  the  terms  of 
its  Enterprise  Legal  Person  Operation 
License  demonstrate  the  absence  of  de 
jure  control.  (See  Memorandum  from 
Kelly  Parkhill  to  Barbara  E.  Tillman, 
dated  January  17, 1997,  "Assignment  of 
Separate  Rate  for  Clover/Lucky  in  the 
1993-1994  and  1994-1995 
Administrative  Reviews  of  POS  Cooking 
Ware  from  the  People's  Republic  of 
China"  (Separate  Rate  Memorandum), 
which  is  a  public  document  on  file  in 
the  Central  Records  Unit  (room  B-009  of 
the  Department  of  Commerce). 

2.  Absence  of  De  Facto  Control 

De  facto  absence  of  government 
control  with  respect  to  exports  is  based 


on  four  criteria:  (1)  whether  the  export 
prices  are  set  by  or  subject  to  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  and  financing  of 
losses;  (3)  whether  each  exporter  has 
autonomy  in  making  decisions 
regarding  the  selection  of  management; 
and  (4)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign 
contracts.  See  Silicon  Carbide  at  22587. 

With  respect  to  de  facto  absence  of 
government  control,  the  information 
submitted  by  Clover  in  the 
questionnaire  response  indicates  the 
following:  (1)  no  government  entity 
exercises  control  over  its  export  prices; 
(2)  it  negotiates  contracts  without 
guidance  bom  any  governmental 
entities  or  organizations;  (3)  it  makes  its 
own  personnel  decisions;  and  (4)  it 
retains  the  proceeds  of  its  export  sales, 
utilizing  profits  to  provide  dividends  to 
shareholders,  and  it  has  the  authority  to 
seek  out  loans  at  market  interest  rates. 
This  information  supports  the  finding 
that  there  is  de  facto  absence  of 
govenunental  control  of  export 
functions.  Consequently,  we  have 
determined  that  Clover/Lucky  has  met 
the  criteria  for  the  application  of 
separate  rates  according  to  the  criteria 
identified  in  Sparklers  and  Silicon 
Carbide.  For  a  further  discussion  of  this 
issue,  see  Separate  Rate  Memorandum. 

Export  Price 

The  Department  used  export  price 
(EP)  for  sales  made  by  Clover/Lucky,  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States,  or  Hong  Kong  (in 
cases  where  Clover/Lucky  knew  the 
ultimate  destination  was  the  United 
States),  prior  to  importation  into  the 
United  States  and  constructed  export 
price  is  not  otherwise  indicated. 

We  calculated  EP  based  on  Lucky's 
price  charged  to  unaffiliated  purchasers 
in  the  United  States  because  Lucky  is 
the  sales  agent  with  respect  to  all 
subject  merchandise  manufactured  by 
Clover.  We  deducted  amounts,  where 
appropriate,  for  discoimts,  and  for 
brokerage  and  handling,  foreign  inland 
freight,  ocean  freight,  and  marine 
insurance,  which  were  provided  by 
market  economy  carriers  and  paid  for  in 
market  economy  currencies. 

Normal  Value 

For  companies  located  in  NME 
countries,  section  773(c)(1)  of  the  Act 
provides  that  the  Department  shall 
determine  normal  value  (NV)  using  a 
factors  of  production  methodology  if  (1) 
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the  subject  merchandise  is  exported 
firom  an  NME  country,  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home  market 
prices  or  third  coimtry  prices,  in 
accordance  with  section  773(a)  of  the 
Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  country. 
Pursuant  to  section  771(18](c)(i]  of  the 
Act,  any  determination  that  a  foreign 
country  is  an  NKfE  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
parties  to  this  proceeding  has  contested 
such  treatment  in  this  review. 
Accordingly,  we  treated  the  PRC  as  an 
NME  country  for  purposes  of  this 
review. 

We  calculated  NV  by  valuing  factors 
of  production  as  set  forth  in  773(c)(3)  of 
the  Act,  except  for  the  factors  of  steel, 
percolators  and  packing  materials.  For 
these  factors,  which  were  paid  for  in 
market  economy  currencies,  we  used 
the  actual  prices  paid  for  the  factors  to 
calculate  the  factor-based  NV  in 
accordance  with  our  practice.  See  Lasko 
Metal  Products  v.  United  States.  437  F. 
3d  1442, 1443  (Fed.  Cir.  1994). 

For  the  remaining  factors,  we  have 
selected  a  comparable  market  economy 
country  which  is  a  significant  producer 
of  comparable  merchandise.  Pursuant  to 
section  773(c)(4)  of  the  Act  and  section 
353.52(c)  of  the  Department's 
regulations,  we  determined  that 
Indonesia  is  comparable  to  the  PRC  in 
terms  of  per  capita  gross  national 
product  (GNP),  the  growth  rate  in  per 
capita  GNP,  and  the  national 
distribution  of  labor,  and  that  Indonesia 
is  a  significant  producer  of  comparable 
merchandise,  llierefore,  for  this  review, 
we  have  used  publicly  available 
published  information  regarding 
Indonesia  to  value  most  of  the  factors  of 
production.  [See  Memorandum  to 
Barbara  Tillman.  Director,  Office  of 
CVD/AD  Enforcem  snt  VI  from  David 
Mueller,  Director,  i  )f8ce  of  PoUcy,  dated 
September  24, 199  >,  "Porcelain-on-Steel 
Cooking  Ware  fron  the  People's 
Republic  of  China,  Non-Market 
Economy  Status  ai  d  Surrogate  Country 
Selection"  and  Me  [norandum  to  the  File 
bom  Case  Analysts,  dated  January  13, 
1997,  "Porcelain-on  Steel  Cooking  Ware 
from  the  People's  RepubUc  of  China — 
Surrogate  Country  Selection."  which  are 
pubUc  docimients  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building).) 

For  purposes  of  calculating  NV,  we 
valued  PRC  factors  of  production  as 
follows,  in  accordance  with  section 
773(c)(1)  of  the  Act: 


•  For  surrogate  values  of  materials 
used  in  the  production  of  POS  cooking 
ware,  including  soda  ash,  sulphuric 
acid,  degreasing  agents,  borax,  barium 
molybdate,  magnesiiun  sulphate, 
potassium  carbonate,  urea,  quartz 
powder,  clay,  color  oxides,  and  enamel 
frits,  we  used  per  kilogram  values 
obtained  from  the  Foreign  Trade  * 
Statistical  Bulletin-Imports,  November 
1995,  from  Indonesia  (Indonesian 
Import  Statistics). 

We  calculated  a  cost  for  freight 
incurred  between  the  supplier  and 
Clover  by  using  the  frei^t  rates 
reported  in  a  September,  1991  cable 
from  the  U.S.  Einbassy  in  Jakarta, 
Indonesia  and  the  actual  kilometers 
reported  in  the  questionnaire  response. 
The  cable  was  received  for  the  less  than 
fair  value  (LTFV)  investigation  of 
Certain  Carbon  Steel  Butt-Weld  Pipe 
Fittings  from  the  People's  Republic  of 
China.  We  adjusted  these  freight  rates  to 
reflect  yearly  inflation  through  the 
period  of  review  (POR)  using  wholesale 
price  indices  (WPI),  excluding 
petroleum,  obtained  from  the 
International  Financial  Statistics 
published  by  the  International  Monetary 
Fund  (IMF). 

•  For  labor  amounts,  we  were  unable 
to  find  a  published,  publicly  available 
source  for  skilled  and  unskilled  labor 
rates  for  the  POS  cooking  ware  industry, 
or  other  a  similar  industry,  in  Indonesia. 
We  therefore  used  information  obtained 
frx)m  a  September,  1991  cable  from  the 
U.S.  Embassy  in  Jakarta,  Indonesia.  This 
cable  was  received  for  the  LTFV 
investigation  of  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,  and 
provides  unskilled  and  skilled  labor 
rates.  We  adjusted  these  labor  rates  to 
reflect  yearly  inflation  through  the  POR 
using  consumer  price  indices  (CPI) 
obtained  from  the  International 
Financial  Statistics  pubUshed  by  the 
IMF. 

•  For  factory  overhead,  we  were 
imable  to  locate  any  published,  pubUcly 
available  data  for  the  POS  cooking  ware 
industry,  or  a  similar  industry,  in 
Indonesia.  Therefore,  we  used 
information  reported  in  a  December  2, 
1994,  U.S.  State  Department  cable  from 
the  U.S.  Embassy  in  Jakarta,  Indonesia. 
This  data  was  received  for  the  LTFV 
investigation  of  Furfuryl  Alcohol  from 
the  People's  Republic  of  China,  and 
provides  an  estimated  range  of  factory 
overhead  costs  in  Indonesia.  The 
information  was  also  used  in  the  LTFV 
investigation  of  Disposable  Pocket 
Lighters  from  the  People's  Republic  of 
China.  From  this  information,  we  were 
able  to  determine  factory  overhead  as  a 
percentage  of  materials  and  labor.  The 


surrogate  overhead  rate  included  energy 
and  indirect  labor;  therefore,  we  did  not 
include  Clover/Lucky 's  reported  energy 
and  indirect  labor  factors. 

•  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
were  unable  to  find  published,  publicly 
available  data  for  POS  cooking  ware,  or 
a  similar  industry,  in  Indonesia. 
Therefore,  we  used  information 
obtained  from  a  September.  1991  cable  - 
fit}m  the  U.S.  Embassy  in  Jakarta, 
Indonesia.  This  cable  was  received  for 
the  LTFV  investigation  of  Certain 
Carbon  Steel  Butt- Weld  Pipe  Fittings 
from  the  People's  Republic  of  China, 
and  provides  an  estimated  range  of 
SG&A  percentages. 

•  For  profit,  we  could  not  find 
published,  publicly  available  data  for 
the  POS  cooking  ware  industry,  or 
another  similar  industry,  in  Indonesia. 
Therefore,  to  calculate  a  profit  rate,  we 
used  information  obtained  from  a 
September  1991  cable  from  the  U.S. 
Embassy  in  Jakarta,  Indonesia.  This 
cable  was  received  for  the  LTFV 
investigation  of  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China,' and 
provides  a  range  of  profit  margin 
percentages. 

For  a  complete  analysis  of  surrogate 
values,  see  "Factor  Values  Used  for  the 
Preliminary  Results  of  the  1994-1995 
Administrative  Review  of  POS  Cooking 
Ware  from  the  PRC"  (Public  Version) 
dated  January  17, 1997,  on  file  in  the 
Central  Records  Unit  (room  B-099  of  the 
Main  Commerce  Building). 

Use  of  Facts  Available 

Section  776(a)(1)  of  the  Act  states  that 
if  necessary  information  is  not  available 
on  the  record,  the  Department  shall  use 
the  facts  otherwise  available  in  reaching 
the  applicable  determination.  Section 
776(b)  of  the  Act  authorizes  the 
Department  to  use  as  facts  otherwise 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  review,  or  other  information 
placed  on  the  record.  We  preliminarily 
determine,  in  accordance  with  section 
776(a)(1)  of  the  Act.  that  the  use  of 
partial  facts  available  as  the  basis  for 
calculating  certain  constructed  values  is 
appropriate  in  this  case. 

Clover/Lucky  did  not  report  some  or 
all  factors  of  production  data  for  three 
models  sold  in  the  U.S.  during  the  POR. 
Since  Clover/Lucky  did  not  act  to  the 
best  of  its  ability  in  responding  to  our 
request  for  such  information  pursuant  to 
section  782(e)(4)  of  the  Act,  we  have 
drawn  an  adverse  inference  under  the 
authority  provided  by  section  776  of  the 
Act.  As  partial  facts  available,  we  are 
using  the  highest  rate  applicable  to  the 
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company  from  a  previous  review  or  the 
original  LTFV  investigation  to  calculate 
constructed  values  for  those  models  for 
which  incomplete  or  no  factors  of 
production  data  was  reported. 

We  have  also  used  partial  facts 
available  to  calculate  the  packing 
materials  cost  for  one  other  model  for 
which  no  packing  factors  of  production 
data  was  submitted.  As  facts  available, 
we  are  using  the  highest  packing 
materials  cost,  excluding  set  costs,  for 
an  individual  piece  of  cooking  ware 
from  the  information  submitted  by 
Clover/Lucky.  See  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Welded  Carbon 
Steel  Pipe  from  Turkey  (61  FR  69067. 
69073;  December  31.  1996). 

Currency  Conversion 

We  made  oirrency  conversions 
pursuant  to  section  773A(a)  of  the  Act 
and  section  353.60(a)  of  the 
Department's  regulations.  Currency 
conversions  were  made  at  rates  certified 
by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  December  1, 1994  through 
November  30, 199$: 


Manufacturer/Exporter 

Margin 
(percent) 

Clover  Enametware  Enterprise/ 
Lucky  Enametware  Factory ... 
PRC-WKte  Rate  

1.32 
66.65 

The  FRC-wide  rate  applies  to  all 
entries  of  subject  merchandise  except 
for  entries  from  manufacturers  and 
exporters  that  are  individually 
identified  above.  The  Department 
implements  a  policy  in  NME  cases 
whereby  all  exporters  or  producers  are 
presumed  to  comprise  a  single  entity, 
the  "NME  entity."  The  U.S.  Court  of 
International  Trade  has  upheld  our 
NME  policy  in  previous  cases.  See,  e.g., 
UCF  America,  Inc.  v.  United  States,  870 
F.  Supp.  1120, 1126  (CIT  1994);  Sigma 
Corp.  V.  United  States,  841  F.  Supp. 
1255, 1266-67  (OT  1993),  and;  Tianjin 
Machinery  Import  &■  Export  Corp.  v. 
United  States.  806  F.  Supp.  1008, 1013- 
15  (OT  1992).  Thus,  we  assign  the  NME 
rate  to  the  NME  entity  just  as  we  assign 
an  individual  rate  to  a  single  exporter  or 
producer  operating  in  a  market 
economy.  As  a  result,  all  exporters  and 
producers  that  are  part  of  the  NME 
entity  are  assigned  the  "NME-wide" 
rate.  Because  the  "NME-wide"  rate  is 
the  equivalent  of  a  company-specific 
rate,  it  changes  only  when  we  review 
the  NME  entity  (i.e.,  all  NME  producers 


and  exporters  that  have  not  qualified  for 
a  separate  rate).  To  qualify  for  a  separate 
rate,  as  discussed  under  the  Separate 
Rates  section  of  this  notice,  an  NME 
exporter  or  producer  must  provide 
evidence  showing  both  de  jure  and  de 
facto  absence  of  government  control 
over  export  activities.  Until  such 
evidence  is  presented,  a  company  is 
presumed  to  be  part  of  the  NME  entity 
and  receives  the  "NME-wide"  rate.  All 
exporters  or  producers  will  either 
qualify  for  separate  company-specific 
rate,  or  be  part  of  the  NME  enterprise, 
and  receive  the  "NME-wide"  rate.  Thus, 
there  can  be  no  exporters  or  producers 
who  have  never  been  investigated  or 
reviewed.  In  this  review,  Clover/Lucky 
quahfies  for  a  separate  rate  as  discussed 
in  the  "Separate  Rates"  section  of  this 
notice.  The  PRC-wide  rate  has  not 
changed  from  the  last  administrative 
review  because  no  company 
representing  the  single  entity  was 
reviewed. 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  353.22(c)(6).  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication  in 
accordance  with  19  CFR  353.38(b).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice  in  accordance  with  19  CFR 
353.38(c).  In  accordance  with  19  CFR 
353.38(d),  rebuttal  briefs,  which  must  be 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication. 
Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argiunent.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  which  wall  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  NV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  POS  cooking  ware  from  the  PRC 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 


publication  date,  as  provided  for  by 
section  751(a)(2)(C)  of  the  Act:  (1)  for 
Clover/Lucky^  which  has  a  separate  rate, 
the  cash  deposit  rate  will  be  the 
company-specific  rate  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  all  other  PRC  exporters, 
the  cash  deposit  rate  will  be  the  PRC- 
wide  rate  established  in  the  final  results 
of  this  administrative  review;  and  (3) 
the  cash  deposit  rates  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  be  the  rates  applicable  to 
the  PRC  supplier  of  that  exporter.  We 
preliminarily  determine  that  the  PRC- 
wide  rate  continues  to  be  66.65  percent 
because  no  company  representing  the 
single  entity  was  reviewed.  This  is  the 
higbest  rate  found  for  any  respondent  in 
the  LTFV  investigation  or  any  review. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  of  the  Department's  regulations 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22  of  the  Department's 
regulations. 

Dated:  January  21, 1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-2611  Filed  1-31-97;  8:45  am] 
BNJJNQ  CODE  W10-06-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  012797H] 

Gulf  of  Mexico  Fisheiy  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
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convene  a  public  meeting  of  the  Reef 
Fish  Stock  Assessment  Panel  (RFSAP). 
DATES:  The  meeting  will  begin  at  1:00 
p.m.  on  February  12, 1997.  and  will    .. 
conclude  at  12:00  noon  on  Febmary  14, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Pascagoula  Laboratory,  3209 
Frederic  Street,  Pascagoula,  MS. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Atran,  Population  Dynamics 
Statistician;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  On 
Februaiy  12,  the  RFSAP  members,  in 
conjunction  with  a  representative  of 
NMFS,  the  Council's  Standing  Scientific 
and  Statistical  Committee  (SSC),  and  the 
shrimp  industry  will  review 
recommendations  of  a  select  group  of 
statisticians  regarding  changes  to  the 
database  and  methodology  used  in 
estimating  shrimp  trawl  bycatch  of  red 
snapper.  The  combined  group  will  make 
recommendations  for  additional 
analyses' of  the  data  for  estimating 
shrimp  trawl  bycatch,  if  any,  that 
should  be  performed  by  NMFS  for 
subsequent  review  by  the  SSC  and  the 
Council. 

On  February  13  and  February  14,  the 
RFSAP  will  re-examine  stock 
assessment  information  for  vermilion 
snapper  and  potentially  develop 
proposed  management  options  for 
Council  consideration  that  would  phase 
in  total  allowable  catch  levels,  a  quota, 
and  bag  limits  over  a  3-year  period  to 
gradually  reduce  harvest  levels. 

Special  Accominodatioiu 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  February  5, 1997. 

Dated:  January  28, 1997. 
Brvce  Morelwad, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-2588  Filed  1-31-97;  8:45  am] 
MLUNQ  COM  3S1»-a-F 


PJ>.  0127971] 

Gulf  Of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  4he  Stone 
Crab  Advisory  Panel  (AP). 

DATES:  This  meeting  will  be  held  on 
February  20, 1997,  from  8:00  a.m.  to 
4:00  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Monroe  County  Regional  Service 
Center,  2798  Overseas  Highway, 
Marathon.  FL;  telephone:  (305)  743- 
6727. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Coxmcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Swingle,  Executive  Director; 
telephone:  (813)  228-2815. 
SUPPI^MENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
effort  and  landing  trends  in  the  fishery 
and  indicate  to  the  Council  whether  the 
industry  supports  development  of  a 
limited  access  system  and  structure  of 
such  a  system. 

The  AP  will  hold  a  fact-finding 
hearing  prior  to  their  meeting  to  obtain 
suggestions  on  the  structure  of  the 
limited  access  system  from  fishermen  in 
other  areas.  The  hearing  will  be  from 
10:00  a.m.  to  2:00  p.m.  on  February  19, 
1997  at  the  Radisson  Inn  Fort  Myers, 
12635  Cleveland  Avenue.  Fort  Myers, 
FL;  telephone:  (941)  936-2058. 

The  AP  is  comprised  of  fishermen  and 
other  user  groups  who  advise  the 
Council  on  fishery  issues. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  February  13, 1997. 

Dated:  January  28, 1997. 
Bruce  MorImmI, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-2589  Filed  1-31-97;  8:45  am] 
MLLMQ  OOOC  3610-t»-P 


(LO.  012797Q 

MM-Atlantic  Fishery  Management 
Council;  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid- Atlantic  Fishery 
Management  Council  (Council)  and  its 
Atlantic  Mackerel,  Squid,  and  Butterfish 


Committee  and  its  Comprehensive 
Management  Committee  will  hold  a 
public  meeting. 

DATES:  Tuesday.  February  18,  to 
Thursday,  February  20, 1997.  On 
Tuesday,  the  Atlantic  Mackerel.  Squid, 
and  Butterfish  Committee  will  meet 
from  1:00-4:00  p.m.  On  Wednesday,  the 
Council  will  meet  from  8:00  a.m.  until 
4:00  p.m.,  at  which  time  the 
Comprehensive  Management  Committee 
will  meet  until  5:00  p.m.  On  Thursday, 
the  Council  will  meet  from  8:00  a.m. 
until  approximately  noon. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  Atlantic  City  West,  6821 
Black  Horse  Pike.  Atlantic  Qty.  NJ 
08232,  telephone  1-800-782-9237. 

Council  Address:  Mid-Atlantic 
Fishery  Management  Coimcil.  300  S. 
New  Street.  Dover,  DE  19901.  telephone 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Keifer,  Executive  Director, 
Mid-Atlantic  Fishery  Management 
Coimcil;  telephone:  302-674-2331. 
SUPPLEMENTARY  INFORMATION:  The 
piupose  of  this  meeting  is  to  discuss  the 
Council's  joint  venture  processing 
policy  and  the  1997  Atlantic  mackerel 
joint  venture  processing  specifications, 
hear  a  report  on  the  Stock  Assessment 
Workshop,  discuss  NMFS  proposed 
r^ulations  concerning  essential  fish 
habitat,  have  a  presentation  on  NMFS 
proposed  weakfish  regulations,  discuss 
vessel  replacement  criteria  in 
Comprehensive  Management,  possible 
adoption  of  Amendment  1  to  the 
Bluefish  Fishery  Management  Plan  for 
public  hearings,  and  other  fishery 
management  matters.  In  addition,  there 
will  be  discussion  regarding  Mr. 
Schmitten's  inquiry  into  the  rebuilding 
schedule  of  summer  fiounder  during  the 
Executive  Director's  Report. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  least  five  days  prior  to 
the  meeting  dates. 

Dated:  January  28. 1997. 
Bruce  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Natiortal  Marine  Fisheries  Service. 
(FR  Doc.  97-2593  Filed  1-31-97;  8:45  am] 
muma  cow  »M-a-r 


P.O.  012797J] 

Pacific  Fishery  Management  Council; 
Put)iic  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery  ^ 

Management  Council's  Scientific  and 
Statistical  Committee's  Salmon 
Subcommittee  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
February  11, 1997.  The  meeting  will 
begin  at  10  ajn.  and  is  scheduled  to 
adjourn  by  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  downtown  Portland  in  the 
Coos  Bay  Room,  310  SW  Lincoln, 
Portland,  OR  97201. 

Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
James  Seger,  Economic  Analysis 
Coordinator;  telephone:  (503)  326- 
6352. 

SUPPI^MENTARV  INFORMATION:  The 
primary  purpose  of  this  meeting  is  to 
review  California  recreational  ^hery 
hocddng  mortality  studies  and  the 
Chinook  fishery  regulation  assessment 
model. 

SpecUd  Accommodatioiu 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  aigfi  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dttad:  January  28, 1997. 
Biwje  MoraiMMi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  MaAne  Fisheries  Serrice. 
(PR  Doc  97-2590  Piled  1-31-07: 8:45  am] 
■LUM  ooM  ans-aa-F 

IM>.  012797E1 

South  Atlantic  FWwry  Msnsgsiwnt 
CouncH;  PuMIc  listings 

AQENCY:  National  Marine  Fisheries 

SOTvice  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


r:  The  South  Atlantic  Fishery 
Management  Coimcil  (Council)  will 
hold  a  meeting  of  its  Shrimp  Committee, 
Joint  Controlled  Access  and  Snapper 
(kouper  Committees,  Joint  Snapper 
Grouper  Committee  and  Wreckfish 
Advisory  Panel,  Scientific  and 
Statistical  Selection  Committee  (closed 
session),  and  a  Council  session. 
DATES:  The  meetings  will  be  held  from 
Felmiary  10-14. 1997.  See 


SUPPt-EMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Ponce  de  Leon  Conference  Resort, 
4000  U.S.  Highway  1  North,  St. 
Augustine,  FL;  telephone:  800-228-2821. 
Please  note:  This  meeting  location  is 
different  from  what  was  originally 
announced  in  "The  South  Atlantic 
Update." 

Council  address:  South  Atlantic 
Fishery  Management  Council,  One 
Southpark  Circle,  Suite  306;  Charleston, 
SC  29407-4699. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Buchanan,  Public  Information 
Officer:  telephone:  (803)  571-4366;  fax: 
(803)  769-4520;  email: 
susan_buchanan@safinc.nm&.gov 
SUPPLEMENTARY  INFORMATION: 

Meeting  Dates 

February  10, 1997, 1:30  p.m.  to  5:30 
p.m. — Shrimp  Committee.  The  Shrimp 
Committee  will  meet  to  receive  a  report 
on  the  Scientific  and  Statistical 
Committee  and  Bycatch  Reduction 
Device  (BRD)  Advisory  Panel  review  of 
the  BRD  and  proxy  analysis  by  Drs. 
Shah  and  Watson.  The  Committee  will 
also  approve  the  final  BRD  testing 
protocol; 

February  10, 1997, 6:30  pjn.  until  all 
business  is  complete — Atlantic  Coast 
Cooperative  Statistics  Program  Scoping 
Meeting  (ACCSP).  As  a  partner  in  the 
.ACCSP,  the  Council  will  hold  a  scoping 
meeting  to  solicit  public  input  on  ways 
to  improve  commercial  and  recreational 
fisheries  data  collection: 

February  1 1, 1997,  8:30  ajn.  to  12K)0 
noon — Joint  Controlled  Access  and 
Snapper  Grouper  Committees.  The 
committees  will  meet  to  review  public 
hearing  comments  and  letters  on 
Snapper  Oouper  Amendment  8  and  the 
Draft  Supplemental  Environmental 
Impact  Statement  (DSEI8).  the  NMFS  ' 
informal  review,  and  the  Law 
Enforcement  Advisory  Panel's 
recommendations  for  the  AmiBndment; 

February  11. 1997, 1:30  pjn.  to  5:30  ■ 
pjn.^oint  Controlled  Access  and 
Snapper  Grouper  Committees.  The 
Committees  will  meet  to  develop 
recommendations  for  finalizing  Snapper 
Ckouper  Amendment  8; 

February  12, 1997, 8:30  ajn.  to  12M) 
noon — Joint  Snapper  Grouper 
Committee  and  the  Wrecldish  Advisory 
Panel.  The  committee  will  meet  jointly 
with  the  Wreckfish  Advisory  Panel  to 
review  the  Wreckfish  Assessment, 
discuss  the  status  of  the  wreckfish 
fishery,  and  develop  recommendations 
for  the  1997-98  wreckfish  total 
allowable  catch  (TAC)  and  other 
fiamework  actions: 


February  12, 1997, 1:30  p.m.  to  2:30 
pjn. — Scientific  and  Statistical 
Selection  Committee  (closed  session). 
The  committee  will  meet  in  closed 
session  to  develop  recommendations  for 
appointment  of  Scientific  and  Statistical 
Committee  members: 

February  12, 1997,  3M)  p.m.  to  5:30 
pjn.— Council  Session.  At  3:15  p.m.  the 
Coimcil  will  take  public  comment  on 
the  wreckfish  TAC  and  other  framework 
actions  and  Snapper  Grouper 
Amendment  8.  before  maldng  a  decision 
at  this  session  on  the  1997-98  wreckfish 
TAC  and  other  framework  actions  and 
approving  Amendment  8  for  submission 
to  the  Seoetary  of  Commerce; 

February  13, 1997,  8:30  a.m.  to  5:45 
pjn. — Council  Session.  From  8:30  a.m. 
to  12:00  noon  the  Council  will  continue 
to  receive  the  Coi^trolled  Access  and 
Snapper  Grouper  Committee  report; 

From  1:30  p.m.  to  2:00  pjn.  the 
Council  will  meet  in  closed  session  to 
receive  the  SSC  Committee  report  and 
appoint  SSC  members: 

From  2:00  p.m.  to  3K)0  p.m.  The 
Council  will  receive  the  Shrimp 
Committee  report,  take  public  comment 
on  the  BRD  testing  protocol  before 
approving  the  protocol; 

From  SKX)  p.m.  to  3:30  pjn.  the 
Council  will  receive  the  Law 
Enforcement  Committee  report  and 
address  recommendations  made  by  the 
Committee  and  Law  Enforcement 
Advisory  Panel; 

From  3:45  p.m.  to  4:4S  p.m.  the 
Coimcil  will  receive  a  report  on  the 
proposed  NMFS  habitat  Adelines 
before  taking  action  on  these  guidelines; 
.  From  4:45  p.m.  to  5:15  p.m.  the 
Coujudl  will  receive  a  report  on  the 
proposed  NMFS  weakfish  regulations; 

F^m  5:15  to  5:45  the  Council  will 
hear  a  report  on  Atlantic  Coast 
.Cooperative  Statistics  Program 
activities; 

February  14, 1997, 830  ajn.  to  12iX) 
noon— Council  Session.  The  Coimcil 
will  receive  a  report  on  Harbor  Branch 
research  being  conducted  in  the  Oculina 
Bank  Habitat  Area  of  Particular 
Concern;  hear  the  status  of  Atlantic  king 
and  Spanish  mackerel  catches  and 
Amendment  8  to  the  Coastal  Pelagics 
Fishery  Management  Plan  (FMP);  hear  a 
report  on  the  status  of  the  Golden  Crab 
FMP.  implementation  of  the  Plan,  and 
permit  review:  discuss  implementation 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
amendment:  hear  a  report  on  the  NOAA 
General  Counsel  penalty  sdiedule 
meeting;  hear  a  report  on  planning  a 
woriuhop  for  marine  reserves:  receive 
agency  and  liaison  reports  and  discuss 
other  business  and  upcoming  meetings. 
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Special  Accinunodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  ofBce 
(see  ADDRESSES)  by  February  5. 1997. 

Dated:  Januaiy  28, 1997. 
Bnioe  Morehaad, 

Acting  Dinctw,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Savice. 
(FR  Doc  97-2594  Filed  1-31-97;  8:45  am] 
MJJNQ  COM  Mie-S>-P 


PJ>.  012787A] 

Westam  Pacific  Fistiery  IManagement 
Coundi;  Pubiic  Meeting 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Coimdl  will  hold  a 
meeting  of  its  Bottomfish  Tad(  Force. 
DATES:  Tbe  meeting  will  be  held  on  28 
February  1997,  from  9:00  am  to  5.00  pm. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Leiopapa  A  Kamehameha  Bldg 
(State  Office  Tower),  235  South 
Beretania  Street.  Room  204.  Honolulu. 
Hawaii  96813;  telephone:  (808)  522- 
8220. 

Council  address:  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI. 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone  808-522-8220. 

SUPPLEMENTARY  INFORMATION:  The  task 
force  will  hold  it's  fourth  meeting  to 
discuss  and  formulate  limited  entry 
alternatives  for  the  Mau  Zone 
bottomfish  fishery  in  the  Northwestern 
Hawaiian  Islands  and  consider  other 
business  as  required. 

Special  AccommodatiolM 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  January  28, 1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-2591  Filed  1-31-97;  8:45  am] 
■NJJNQ  CODE  M1»-22-F 


IL0.012797B] 

Western  Pacific  Fialiery  IManagement 
Council;  Pubiic  Meeting 

AOBICY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a 
meeting  of  its  Pacific  Insular  Area 
Fishery  Agreement  Working  Group. 

DATES:  The  meeting  will  be  held  on  21 
February  1997,  from  8:30* am  to  4:00  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ala  Moana  Hotel,  410  Atkinson 
EMve,  Honolulu,  HI;  telephone:  (808) 
955-4811. 

Council  address:  Western  Pacific 
Fishery  Manag«nent  Council,  1164 
Bishop  Street.  Suite  1405,  Honolulu.  HI. 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
IGtty  M.  Simonds,  Executive  EKrector; 
telephone  808-522-6220. 

SUPPLEMENTARY  INFORMATION:  The 
Pacific  Insular  Area  Fishery  Agreement 
Worifdng  Group  will  hold  a  meeting  to 
discuss  the  process  of  developing  and 
implementing  fishery  agremnents 
allowing  foreign  fishing  within  the  200- 
mile  Exclusive  Economic  Zones  of 
Guam,  American  Samoa  and  the 
Northerii  Mariana  Islands.  The  Working 
Group  plans  to  discuss  the  development 
of  marine  con^rvation  plans,  content  of 
fishery  agreements,  determination  of  the 
Total  Allowable  Level  of  Foreign 
Fishing,  determiaation  of  fishing  fees, 
foreign  fishing  vessel  pennits, 
enforcement,  timing  of  agreement 
process  and  consider  other  issues  as 
required. 

^tecial  Accommodatioiis  . 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
KCitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  Januaiy  28. 1997. 
Brace  Mw^riiead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-2592  Filed  1-31-97;  8:45  am] 
■LUNQ  COOe  36ie-t2-F  . 


^MMOWTY  FUTURES  TRADIHQ 

Appiicatione  Of  the  New  York  Cotton 
ExdMnge  aa  a  Contract  Martwt  in  the 
U^  Ooiiar^ingapore  Doiiar,  U^ 
DoiiaHndoneeia  Rupiah,  U.S.  Doiiar^ 
Maiayaian  Ringgit  and  U.8.  Doiiar-Thal 
Baht  Currency  Futuraa  and  Option 
Contracts 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option  contracts 

SUMMARY:  The  New  York  Cotton 
Exchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  the  U.S.  dollar-Singapore 
dollar,  U.S.  dollar-Indonesia  rupiah, 
U.S.  dollar-Mala3rsian  ringgit  and  U.S. 
dollar-Thai  baht  currency  futures  and 
option  contracts.  The  Director  of  the 
EKvision  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  by 
Commission  Regulation  140.96,  has 
detennined  that  publication  of  the 
proposals  for  ctanment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comments  must  be  received  on 
or  before  March  5, 1997. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  commmts  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading 

Commission,  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581. 
In  addition,  comments  may  be  sent  by 
facsimile  transmission  to  focsimile 
number  (202)  418-5521,  or  by  electnmic 
mail  to  secretaryOcftc.gov.  Reference 
should  be  made  to  the  U.S.  dollar- 
Singapore  dollar.  U.S.  dollar-Indonesia 
rupiah,  U.S.  dollai^Malaysian  ringgit 
and  U.S.  dollar-Thai  baht  futures  and 
options  contracts. 

FOR  FURTHER  MFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  La&yette  Centre, 
21st  Street  NW,  Washington,  DC  20581, 
telephone  202-418-5277.  Facsimile 
number  (202)  418-5527.  Electronic 
mail:  ssherrod6cftc.gov 
SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  21st  Street  NW.  Washington,  DC 
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20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  G>mmission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  matoials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretaiiat  at  the  Commission's  • 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYCE.  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington.  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  January  28, 
1997. 


Acting  Director. 

(FR  Doc  97-2546  Filed  1-31-97;  8:45  am] 

MJJNQ  COM  ost-av^ 


CONGRESSIONAL  BUDGET  OFFICE 

Notice  of  Transmittal  of  Sequestration 
Preview  Report  for  Fiscal  Year  1996  to 
Congreaa  and  the  Office  of 
Management  and  Budget 

Pursuant  to  Section  254(b)  of  the 
Balanced  Budget  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its 
Sequestration  Preview  Report  for  Fiscal 
Year  1998  to  the  House  of 
Representatives,  the  Senate,  and  the 
Office  of  Management  and  Budget. 
Slaaley  L.  Gnigg, 

Director,  Office  of  Intergovernmental 
Relations.  Congressional  Budget  Office. 
IFR  Doc  97-2747  Filed  1-31-97;  8:45  am) 
■LLMO  COOf  t7-07M-M 


CONSUMER  PRODUCT  SAFETY 
COMM»SION 

SutNnission  for  0MB  Review; 
Comment  Request— Safety  Standard 
for  Automatic  fteeidential  Garage  Door 
Operators 

AGENCY:  Consumer  Product  Safety 
Commission. 

action:  Notice. 

summary:  hi  the  Federal  Register  of 

February  12, 1996  (61  PR  5537),  the 
Consumer  Product  Safety  Commission 
published  a  notice  in  accordance  with 
provisions  of  the  PaperwoiJc  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35)  to 
announce  the  agency's  intention  to  seek 
approval  of  the  collection  of  information 
in  the  Safety  Standard  for  Automatic 
Residential  Garage  Door  Operators  (16 
CFR  Part  1211).  The  Commission  now 
announces  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  that  collection  of 
information  without  change  through 
December  31, 1999. 

The  Consimier  Product  Safety 
Improvement  Act  of  1990  (Pub.  L.  101- 
608, 104  Stat.  3110)  requires  all 
automatic  residential  garage  door 
openers  manufactured  after  January  1, 
1993,  to  comply  with  the  entrapment 
protection  requirements  of  UL  Standard 
325  that  were  in  effect  on  January  1. 
1992.  In  1992,  the  Commission  codified 
the  entrapment  protection  provisions  of 
UL  Standard  325  in  effect  on  January  1, 
1992,  as  the  Safety  Standard  for 
Automatic  Residential  Garage  Door 
Operators.  16  CFR  Part  1211.  Subpart  A. 
Certification  regulations  implementing 
the  standard  require  manufacturers, 
importers  and  private  labelers  of  garage 
door  operators  subject  to  the  standard  to 
test  their  products  for  compliance  with 
the  standard,  and  to  maintain  records  of 
that  testing.  Those  regulations  are 
codified  at  16  CFR  Part  1211.  Subparts 
BandC. 

The  Commission  uses  the  records  of 
testing  and  other  information  required 
by  the  certification  regulations  to 
determine  that  automatic  residential 
garage  door  operators  subject  to  the 
standard  comply  with  its  requirements. 
The  Commission  also  uses  this 
information  to  obtain  corrective  actions 
if  garage  door  operators  fail  to  comply 
with  the  standard  in  a  manner  which 
creates  a  substantial  risk  of  injury  to  the 
public. 


Additional  Infonnation  Abont  the 
Request  for  Approval  att  CoUectifm  of 
Information 

Agency  address:  Consmner  Product 
Safety  Commission,  Washington.  DC 
20207. 

Title  of  information  collection:  Safisty 
Standard  for  Automatic  Residential 
Garage  Door  Operators.  16  CFR  Part 
1211. 

Type  of  request:  Approval  of  a 
collection  of  information. 

General  description  of  respondents: 
Manufacturers,  importers,  and  private 
labelers  of  automatic  residential  garage 
door  operators. 

Estimated  number  of  respondents:  14. 

Estimated  average  number  of  hours 
per  respondent:  22  per  year. 

Estimated  number  of  hours  for  all 
respondents:  308  per  year. 

Conunents;  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  Victoria  Wassmer,  Desk 
Officer.  Office  ot  Information  and 
Regulatory  Affairs.  Office  of 
Man^ement  and  Budget.  Washington, 
DC  20503;  telephone:  (202)  395-734a 
Copies  of  the  request  for  reinstatement 
of  information  collection  requirements 
and  supporting  dociuientation  are 
available  from  Robert  Frye,  Director. 
Office  of  Planning  and  Evaluaticm. 
Constuner  Product  Safety  Commission, 
Washington.  DC  20207;  telephone:  (301) 
504-0416.  extension  2243. 

Dated:  January  28, 1997. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  97-2613  FUad  1-31-97;  8:45  ami 
iUJNQ  COOS  SMS-OI-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Learn  and  Serve  America   School  and 
Community-Baaed  Programs: 
Correction 

The  application  deadline  published  in 
the  Federal  Register  on  January  23, 
1997.  page  3500,  second  colimui.  \mder 
DATES,  "All  applications  must  be 
received  by  3:30  p.m.,  Eastern  Standard 
Time.  March  12. 1997,"  is  changed  to, 
"All  applications  must  be  received  by 
3:30  p.m..  Eastern  Standard  Time,      > 
March  14. 1997." 

Dated:  January  29, 1997. 
Bany  W.  Stevens, 

Acting  General  Counsel,  Corporation  for 

National  and  Community  Service. 

[FR  Doc  97-2606  Filed  1-31-97;  8:45  am] 

BMJJNQCOOEi 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness). 
ACTION:  Notice;  correction. 

summary:  In  FR  Doc.  96-32567 
concerning  a  notice  of  proposed 
information  collection  available  for 
comment  on  Department  of  Defense  FY 
1997:  Assistance  to  Local  Educational 
Agencies  (LEAs),  0704-0389,  appearing 
on  page  67774  in  the  issue  of  Tuesday, 
December  24, 1996,  change  "OMB 
Number:"  "074-0388"  to  read  "0704- 
0389."  All  other  information  remains 
unchanged. 

FOR  FURTHER  INFORMAIXM  CONTACT: 
Office  of  the  Under  Secretary  of  Defense 
(Personnel  and  Readiness),  (Department 
of  Defense  Domestic  Dependent 
Elementary  and  Secondary  Schools), 
ATTN:  Mr.  Norman  Heitzman,  4040 
North  Fairfax  Drive,  Arlington.  VA 
22203-1635,  telephone  number  (703) 
696-4373. 

Dated:  January  28, 1997. 
LAf.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-2489  Filed  1-31-97;  8:45  am] 
■LUNQ  COM  BOOO  o<  M 


Put)lic  Information  Collection 
Requirement  Submitted  to  the  Office  of 
IManagement  and  Budget  (OMB)  for 
Review 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number 
Defense  Reutilization  &  Marketing 
Service  Business  Reply  Card. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  800. 

Responses  per  Respondent:  One. 

Annual  Responses:  800. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  200. 

Needs  and  Uses:  Piupose  of  survey  is 
to  assess  the  service  customers  receive 
from  the  Defense  Logistics  Agency, 
Defense  Reutilization  and  Marketing 
Office  (DRMO).  Assessed  services  may 
include  turning  in  property,  supplying 
property,  selling  property,  or  disposing    _ 
of  hazardous  property.  A  customer 


comment  card  will  be  placed  at  the 
DRMO  where  the  actual  disposal 
mission  occius. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for  profit; 
Not  for  profit;  State,  local,  or  tribal 
government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendati(His  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefiierson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

Dated:  January  28, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison  . 
Officer,  Department  of  Defense. 
(FR  Doc  97-2491  Filed  1-31-97;  8:45  am] 
BILLMQ  OOOE  H00-04-H 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0026] 

Submieeion  for  OMB  review;  Comment 
Requeet  Entitled  Change  Order 
Accounting 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0026). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Change  Order  Accounting. 
The  OMB  clearance  ciurently  expires  on 
February  28. 1997. 

DATES:  Comment  Due  Date:  March  5, 
1997. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 


this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  or 
obtaining  a  copy  of  the  justification, 
should  be  submitted  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  18th  &  F  Streets. 
NW,  Room  4037,  Washington,  DC 
20405.  Please  dte  OMB  Control  No. 
9000-0026,  Change  Gtder  Accounting, 
in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Office  of  Federal 
Acquisition  PoUcy.  GSA  (202)  501- 
3775. 

SUPPI.EMENTARY  INFORMATION: 

A.  Purpose 

FAR  clause  52.243-6,  Change  Order 
Accounting,  requires  that,  whenever  the 
estimated  cost  of  a  change  or  series  of  " 
related  changes  exceed  $100,000,  the 
contracting  officer  may  require  the 
contractor  to  maintain  separate  accounts 
for  each  change  or  series  of  related 
changes.  The  account  shall  record  all 
incuned  segregable,  direct  costs  (less 
allocable  credits)  of  work,  both  changed 
and  unchanged,  allocable  to  the  change. 
These  accounts  are  to  be  maintained 
until  the  parties  agree  to  an  equitable 
adjustment  for  the  changes  or  until  the 
matter  is  conclusively  disposed  of  under 
the  Disputes  clause.  This  requirement  is 
necessary  in  order  to  be  able  to  account 
properly  for  costs  associated  with 
changes  in  supply  and  research  and 
development  contracts  that  are 
technioally  complex  and  incur 
numerous  changes. 

B.  Annual  Retorting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  5  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents, 
8.750;  responses  per  respondent,  18; 
total  annual  responses,  157,500; 
preparation  hours  per  response,  .084; 
and  total  response  burden  hours, 
13.230. 

C  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
8,750;  hours  per  recordkeeper.  1.5;  total 
recordkeeping  burden  hours,  13,125; 
and  total  biuden  hours  26,355. 

Dated:  January  28, 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

[FR  Doc.  97-2561  Filed  1-31-97;  8:45  am) 
■UMOCOOCi 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.27Sq 

Partnership  Training;  Notice  Inviting 
Appllcationa  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

PURPOSE  OF  PROGRAM:  To  support  the 
formation  of  consortia  or  partnerships  of 
public  or  nonprofit  private  entities  for 
the  purpose  of  providing  opportunities 
for  career  advancement  or  competency- 
based  training  to  current  employees  of 
public  or  nonprofit  private  agencies  that 
provide  services  to  individuals  with 
disabilities.  Those  opportimities  must 
include  certificate  or  degree  granting 
programs  in  vocational  rehabilitation 
services  and  related  services. 
EUQIBLE  APPLICANTS:  States,  pubUc  or 
nonprofit  private  agencies  and 
organizations,  and  institutions  of  higher 
education. 

SUPPLEMENTARY  INFORMATION:  Congress 
expressed  a  concern  that  led  to  the 
inclusion  of  the  partnership  training 
program  effort  in  the  Rehabilitation  Act 
Amendments  of  1992.  The  following  is 
an  excerpt  from  the  U.S.  House  of 
Representatives  report  on  the 
Rehabihtation  Act  Amendments  of 
1992,  H.R.  Rep.  No.  102-973,  page  117, 
(1992):  "The  recniitment,  training  and 
retention  of  personnel  continues  to  be  a 
problem  in  the  provision  of  vocational 
rehabilitation  services  to  individuals 
with  disabilities.  The  personnel  training 
initiative  (e.g.,  demonstration  grants  and 
technical  assistance)  provides  an 
opportunity  to  train  and  retain  workers 
who  currently  hold  entry  level  or 
paraprofessional  positions  in  public  and 
private  agencies  that  serve  individuals 
with  disabilities  and  have  demonstrated 
a  commitment  to  remaining  in  the  field 
of  vocational  rehabilitation." 

Deadline  for  Transmittal  of 
Applications:  April  4,  1997. 

Deadline  for  Intergovernmental 
Aeview.-June  4. 1997. 

Applications  Available:  February  5, 
1997. 

Available  Funds:  $400,000. 

Estimated  Range  of  Awards: 
$150.0OO-$20O,0O0. 

Estimated  Average  Size  of  Awards: 
5200,000. 

Estimated  Number  of  Awards:  2. 

Note:  The  Department  is  cot  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  86. 

Statutory  Authorizations:  The 
statutory  authorizations  in  section 


302(e)  of  the  RehabiUtation  Act  of  1973, 
as  amended,  apply  to  this  program. 

An  entity  that  receives  a  grant  under 
this  program  may  use  the  grant  for 
purposes  including — 

(1)  Establishing  a  program  with  an 
institution  of  hi^er  education  to 
develop  creative  new  programs  and 
coursework  options,  or  to  expand 
existing  progranis,  in  the  fields  of 
vocational  rehabilitation  services  and 
related  services  including — 

(a)  Providing  release  time  for  faculty 
and  staff  for  ciuriculum  development; 

(b)  Paying  for  instructional  costs  and 
start-up  and  other  program  development 
costs; 

(2)  Establishing  a  career  development 
mentoring  program  using  faculty  and 
professional  staff  members  of 
participating  agencies  as  role  models, 
career  sponsors,  and  academic  advisors 
for  experienced  State,  city,  and  county 
employees,  and  volunteers  who— 

(a)  Have  demonstrated  a  commitment 
to  working  in  the  fields  described  in 
paragraph  (l)(a)  above;  and 

(b)  Are  enrolled  in  a  program  relating 
to  such  a  field  at  an  institution  of  higher 
education; 

(3)  Supporting  a  wide  range  of 
programmatic  and  research  activities 
aimed  at  increasing  opportunities  for 
career  advancement  and  competency- 
based  training  in  fields  related  to 
vocational  rehabilitation  and  related 
services;  and 

(4)  Identifying  existing  public  or 
private  agency  and  labor  union 
personnel  policies  and  benefit  programs 
that  may  facilitate  the  ability  of 
employees  to  take  advantage  of  higher 
education  opportunities,  such  as  leave 
time  and  tuition  reimbursement. 

In  awarding  grants  for  these  projects, 
the  Commissioner  ensures  that  the 
projects  are  geographically  distributed 
throughout  Uie  United  States  in  urban 
and  rural  areas. 

FOR  APPLICATIONS:  To  request  an 
application  package,  please  write  to  U.S. 
IDepartment  of  Education,  600 
Independence  Avenue,  SW.,  Room 
3038,  Swdtzer  Building,  Washington,  DC 
20202-2649,  Attention  Joyce  R.  Jones;  or 
call  (202)  205-8351. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Beverly  Brightly.  U.S.  Department  of 
Education,  Room  3322,  Switzer 
Building,  600  Independence  Avenue, 
SW.,  Washington.  EX:  20202-2649. 
Telephone:  (202)  205-9561.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 


Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  774. 

Dated:  lanuary  29, 1997. 
Judith  E  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FT?  Doc.  97-2562  Filed  1-31^7;  8:45  am] 
BHXMQ  CODE  400e-01-P 


[CFDA  No.:  84,2648] 

Rehabilitation  Continuing  Education 
Programs;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
1997 

PURPOSE  OF  PROGRAM:  To  support 
cooperative  agreements  for  training 
centers  that  serve  either  a  Federal  region 
or  another  geographic  area  and  provide 
a  broad,  integrated  sequence  of  training 
activities  throughout  a  multi-State 
geographical  area. 

ELIGIBLE  APPUCANTS:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education. 

Note:  Applications  are  invited  for  the 
provision  of  training  for  Department  of 
Education  Regions  11,  IV,  and  X  only. 

Deadline  for  Transmittal  of 
Applications:  April  4, 1997. 

Deadline  for  Intergovernmental 
Review:  June  4, 1997. 

Applications  Available:  February  5, 
1997. 

Available  Funds:  $1,500,000. 

Estimated  Range  of  Awards: 
$475,000-$500,000 

Estimated  Average  Size  ofAvford: 
$500,000. 

Estimated  Number  of  Awards:  3. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  initial  award  greater 
than  $500,000  for  a  single  budget  period 
of  12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amoimt. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
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34  CFR  parts  74,  75.  77,  79,  80,  81.  82. 
and  86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  parts  385  and  389. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally  ■ 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

FOR  APPLICATIONS:  To  request  an 
application  package,  please  write  to  U.S. 
Ciepartment  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3038  Switzer  Building,  Washington,  DC 
20202-2649.  Attention  Joyce  R.  Jones;  or 
call  (202)  205-8351. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Steburg,  U.S.  Department  of 
Education,  Region  IV,  PO  Box  1691, 
Atlanta,  Georgia  30301.  Telephone: 
(404)  331-0530.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Fedlral  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  774. 
Dated:  January  29, 1997. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

IFR  Doc.  97-2563  Filed  1-31-97;  8:45  am] 

MLUNG  COOE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Reopening  of  the  Public  Comment 
Period  for  ttie  Waste  Isolation  Pilot 
Plant  Disposal  Phase  Draft 
Supplemental  Environmental  Impact 
Statement 

AGENCY:  Department  of  Energy. 
ACnON:  Reopening  of  the  Public 
Comment  Period. 

SUMMARY:  This  notice  reopens  the 
public  comment  period  for  the 
Department  of  Energy's  (DOE)  Waste 
Isolation  Pilot  Plant  Disposal  Phase 
Draft  Supplemental  Environmental 
Impact  Statement  (SEIS-II)  until 
February  27, 1997.  All  comments 
received  by  that  date  will  be  considered 


in  preparing  the  final  SEIS-II.  A  Notice 
of  Availability  of  the  draft  was 
published  on  November  29, 1996  (61  FR 
60690).  All  other  information  contained 
in  the  Notice  of  Availability  remains 
unchanged. 

ADDRESSES:  Written  comments  on  the 
draft  SEIS-II  should  be  mailed  to  the 
following  address:  Harold  Johnson, 
NEPA  Compliance  Officer,  Att:  SEIS 
Comments,  P.O.  Box  9800, 
Albuqueraue,  NM  87119. 

Altnougn  some  written  comments 
mailed  to  this  address  were  mistakenly 
returned  by  the  U.S.  Postal  Service  to 
sender,  this  situation  has  been  rectified 
and  individuals  are  requested  to 
resubmit  their  comments  to  the  above 
address.  Comments  may  also  be 
submitted  by  electronic  mail  to 
WIPPSEIS@batteile.org  or  by  fax  to 
Harold  Johnson,  NEPA  Compliance 
Officer  at  (505)  224-8030.  For  more 
information  on  WIPP  and  the  SEIS-II^ 
contact  the  WIPP  Information  Center  at 
1-800-336-WIPP  (1-800-336-9477). 

For  information  on  the  DOE  National 
Environmental  Policy  Act  process, 
contact:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Policy  and  Assistance 
(EH-42),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-4600 
or  leave  a  message  at  1-800-472-2756. 
DATES:  The  comment  period  on  the  draft 
SEIS-n  will  be  reopened  until  February 
27, 1997.  Comments  postmarked  after 
that  date  will  be  considered  to  the 
extent  practicable. 
SUPPLEMENTARY  INFORMATION:  On 
November  29,  1996,  the  Department 
issued  a  Notice  of  Availability  (61  FR 
60690)  on  the  draft  SEIS-II  that 
included:  A  brief  description  of  the 
contents  of  the  document  and 
alternatives  analyzed;  a  list  of  reading 
rooms  where  the  full  document  is 
available  to  the  public;  information  on 
how  to  obtain  additional  copies  of  the 
document  and  submit  public  comments; 
and  a  schedule  of  public  hearings.  This 
Notice  also  announced  a  sixty-day 
public  comment  period  extending  from 
November  29, 1996  to  January  28, 1997. 
The  public  comment  period  is  being 
reopened  until  February  27, 1997,  in 
response  to  public  requests  for 
additional  time  to  review  the  document 
and  prepare  comments.  The  Department 
has  individually  notified  interested 
stakeholders  of  the  reopened  comment 
period.  Except  for  the  end  of  the 
comment  period,  all  information 
contained  in  the  November  29, 1996, 
Notice  of  Availability  remains 
unchanged.  Please  note  that  some 
written  comments  on  the  draft  SEIS-II 
that  were  mailed  to  the  Department 


were  mistakenly  returned  by  the  U.S. 
Postal  Service  to  sender.  This  situation 
has  been  rectified  and  these  comments 
may  be  resubmitted  to  the  address 
above.  Comments  postmarked  after 
February  27, 1997,  will  be  considered  to 
the  extent  practicable.  Further 
information  on  the  Waste  Isolation  Pilot 
Plant  and  on  the  SEIS-II  is  contained  in 
the  November  29, 1996,  Notice  of 
Availability. 

Issued  in  Washington,  DC.,  this  27  day  of 
January.  1997. 

Mark  W.  Frei, 

Acting  Deputy  Assistant  Secretary  for  Waste 
Management  Environmental  Management. 
IFR  Doc.  97-2554  Filed  1-31-97;  8:45  am) 
BtUJNC  COOE  MSO-OI-P 


Floodplain  Statement  of  Findings  for 
Operable  Unit  5  Remedial  Action  at  the 
Femald  Environmental  Management 
Project 

AGENCY:  Department  of  Energy  (DOE), 
Femald  Environmental  Management 
Project. 

ACTION:  Floodplain  statement  of 
findings. 

SUMMARY:  This  is  to  give  notice  of  DOE's 
planned  actions  for  the  Femald 
Environmental  Management  Project 
(FEMP),  located  approximately  18  miles 
(29  kilometers)  northwest  of  downtown 
Cincinnati,  Ohio.  The  subject  of  this 
Floodplain  Statement  of  Findings  is  the 
Operable  Unit  5  Remedial  j\ction.  DOE 
proposes  to  protect  human  health  and 
the  environment  by  excavating  and 
consolidating  contaminated  soil  and 
sediment  within  an  on-property,  above- 
grade  disposal  facility.  Excavation  and 
constmction  activities  associated  with 
implementation  of  this  action  would 
involve  the  floodplain  along  Paddys 
Run  in  Hamilton  County,  Ohio.  In 
accordance  with  Executive  Order  11988 
and  10  CFR  part  1022.  DOE  prepared  a 
floodplain/wetland  assessment 
describing  the  effects,  altematives  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain.  The  assessment  found  that 
the  proposed  action  would  have 
minimal  temporary  or  long-term 
impacts  on  the  floodplain. 
DATES:  Written  comments  must  be 
received  by  the  DOE  at  the  following 
address  on  or  before  Febmary  18, 1997. 
ADDRESSES:  Mail  comments  and/or 
requests  for  further  information, 
including  a  site  map.  to:  Mr.  David 
Kozlowski,  Associate  Director.  Office  of 
Safety  &  Assessment.  U.S.  Department 
of  Energy.  Femald  Environmental 
Management  Project.  PO.  Box  538705, 


4990 


Federal  Register  /  Vol.  62.  No.  22  /  Monday.  February  3,  1997  /  Notices 


Cincinnati,  Ohio  45253-8705.  Phone:   - 
(513)  648-3187;  Facsimile:  (513)  648- 
3077. 

FURTHER  INFORMATION:  For  further 
information  on  general  DOE  floodplain 
and  wetland  environmental  review 
requirements,  contact:  Ms.  Carol 
Borgstrom,  Director.  Office  of  NEPA 
PoUcy  &  Assistance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  Phone:  (202) 
586-4600  or  1-800-472-2756. 
SUPPLEMENTARY  INFORMATION:  This 
Floodplain  Statement  of  Findings  for 
the  Operable  Unit  5  Remedial  Action  at 
the  FEMP  has  been  prepared  in 
accordance  with  Executive  Order  11988, 
"Floodplain  Management,"  and  10  CFR 
part  1022,  "DOE  Regulations  for 
CompUance  with  Floodplain/Wetland 
Environmental  Review  Requirements." 
A  Notice  of  Floodplain/Wetland 
Involvement  was  published  in  the 
Federal  Register  (FR)  on  April  17, 1995 
(60  FR  19238)  and  a  floodplain/wetland 
assessment  was  incorporated  in  the 
Operable  Unit  5  Feasibility  Study.  DOE 
is  proposing  to  protect  human  health 
and  the  environment  by  excavating 
contaminated  soil  and  sediment  to 
prevent  leaching  of  contaminants  into 
the  Great  Miami  Aquifer. 

In  addition,  EKDE  is  proposing  to 
extract  and  treat  contaminated 
groundwater,  along  with  collection  and 
treatment  of  contaminated  stormwater 
runoff.  In  order  to  eliminate  the  threat 
of  a  release  to  Paddys  Run.  excavation 
may  occur  within  the  floodplain. 
depending  on  the  extent  of  soil 
contamination  in  this  area.  Direct 
physical  impact  to  the  floodplain  would 
result  from  the  operation  of  heavy 
equipment  during  excavation  of 
contaminated  soil  and  sediment,  and 
construction  of  a  stormwater  basin 
within  the  floodplain.  Potential  indirect 
impacts  to  the  100-  and  500-year 
floodplains,  as  a  result  of  remedial 
activities  involving  soil  excavation  and 
construction  of  the  stormwater  basin, 
include  surface  water  runoff  and 
sediment  deposition  into  the  floodplain. 
Several  alternatives  were  considered 
and  evaluated  in  making  this 
determination,  including:  no  action; 
excavation  and  off-site  shipment; 
excavation  and  on-property  engineered 
disposal  facility  with  off-site  disposal  of 
waste  exceeding  waste  acceptance 
criteria  (the  preferred  alternative);  and 
excavation  and  on-property 
consolidation  with  an  earthen  cover 
with  off-site  disposal  of  waste  exceeding 
waste  acceptance  criteria.  Direct  and 
indirect  impacts  would  occur  during  the 
implementation  of  any  action 


alternatives  considered.  However, 
minimal  or  no  permanent  change  in 
flood  elevations  would  be  expected 
from  any  of  the  alternatives.  The 
proposed  remedial  action  has  been 
designed  to  conform  to  applicable 
Federal  and  State  regulations,  including 
floodplain  protection  standards.  Before 
this  action  begins,  approval  would  be 
obtained  from  Federal  and  State 
agencies  having  jurisdiction. 

DOE  has  determined  that  there  is  no 
practicable  alternative  to  the  proposed 
remedial  action  and  that  this  action  has 
been  designed  to  minimize  harm  to  the 
100-  and  500-year  floodplains  of  Paddys 
Run.  Engineering  controls  (e.g.,  silt 
fences,  straw  bales)  will  minimize  any 
indirect  impacts  such  as  nmoff  and 
sediment  deposition  to  the  floodplain. 
Backfilling  and  regrading  activities 
foUouring  the  Operable  Unit  5  Remedial 
Action  will  eliminate  any  long-term 
adverse  impacts  and  would  be 
implemented  during  remedial  activities 
to  avoid/minimize  any  environmental 
impacts. 

Issued  in  Miamisburg,  Ohio  on  January  23, 
1997. 

Susan  L.  Smiley, 

NEPA  Compliance  Officer.  Ohio  Field  Office. 
[FR  Doc.  97-2558  Filed  1-31-97;  8:45  am] 

BIUJNQ  CODE  64S»-01-P 


Office  of  Fossil  Energy 

National  Coal  Council  and  Coal  Policy 
Committee  Joint  Meeting;  Notice  of 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  92-463.  86  Stat.  770).  notice 
is  hereby  given  of  the  following 
meeting: 

Name:  National  Coal  Council  and  Coal 
Policy  Committee. 

Date  and  Time:  Tuesday,  February  18, 
1997, 12:00  Noon. 

Place:  The  Washington  National  Airport 
Hilton,  2399  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Contact:  Margie  D.  Biggerstaff,  U.S. 
Department  of  Energy,  Office  of  Fossil  Energy 
(FE-5),  Washington,  D.C.  20585,  Telephone: 
202/58&-3867. 

Purpose  of  the  Council:  To  provide  advice, 
information,  and  recommendations  to  the 
Secretary  of  Energy  on  matters  relating  to 
coal  and  coal  industry  issues. 

Purpose  of  the  Meeting:  To  consider  and 
act  upon  Council  study  entitled  "Vision 
2020:  The  Role  of  Coal  in  U.S.  Energy 
Strategy.' 

Tentative  Agenda 

— Call  to  order  and  opening  remarks  by 
Clifford  Miercort,  Chairman  of  the  National 
Coal  Council. 


— Discussion  of  any  other  business  properly 

brought  before  the  Council. 
— Public  comment — 10-minute  rule. 
— Adjournment. 

Public  Participation:  The  meeting  is  open 
to  the  public.  The  Chairman  of  the  Coimcil 
is  empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written  statement 
with  the  Council  will  be  permitted  to  do  so, 
either  before  or  after  the  meeting.  Members 
of  the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items  should 
contact  Margie  D.  Biggerstaff  at  the  address 
or  telephone  number  listed  above.  Requests 
mUst  be  received  at  least  Hve  days  prior  to 
the  meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on  the 
agenda. 

Transcript:  Available  for  public  review  and 
copying  at  the  Public  Reading  Room,  Room 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW.,  Washington, 
DC,  between  9:00  AM  and  4:00  PM,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  at  Washington.  DC.  on  January  28. 
1997 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  97-2555  Filed  1-31-97;  8:45  am) 
MLUNO  CODE  64S(M)1-P 


Secretary  of  Energy  Advisory  Board; 
Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Consistent  vtrith  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — Openness  Advisory  Panel. 

Date  and  Time:  Tuesday,  February  11, 
1997.  8:30  AM^:30  PM. 

Place:  The  Westin  Hotel  at  City 
Center.  Vista  Ballroom  A.  1400  M  Street, 
NW..  Washington.  DC  20005. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  C.  Burrow.  Secretary  of  Energy 
Advisory  Board  (AB-1),  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
1709. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  purpose  of  the 
Openness  Advisory  Panel  is  to  provide 
advice  to  the  Secretary  of  Energy 
Advisory  Board  regarding  the  ciurent 
status  and  strategic  direction  for  the 
Department's  classification  and 
declassification  policies  and  programs, 
as  well  as  other  aspects  of  the 
Department's  ongoing  Openness 
Initiative.  The  Panel's  work  will  help 
institutionalize  the  Department's 
Openness  Initiative. 
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Tentative  Agenda 


Tuesday,  February  11, 1997 

8:30  AM-9:00  AM    Opening  Remarks 
9:00  AM-9: 30  AM    Overview  of  the  DOE 

Openness  Press  Conference 
9:30  AM-10:30  AM    Working  Session 
10:30  AM-10:45  AM    Break 
10:45  AM-12:00  PM    Working  Session 
1 2:00  PM-1 :00  PM    Lunch 
1:00  PM-2:30  PM    Working  Session 
2:30  PM-2:45  PM    Break 
2:45  PM-4:00  PM    Working  Session 
4:00  PM-4:30  PM    Public  Comment 
4:30  PM    Adjourn 

This  tentative  agenda  is  subject  to  change.  A 
final  agenda  vtrill  be  available  at  the  meeting. 

Public  Participation:  The  Chairman  of 
the  Panel  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will,  in  the 
Chainnan's  judgment,  facilitate  the 
orderly  conduct  of  business.  During  its 
meeting  in  Washington,  1X3  the  Panel 
welcomes  pubUc  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Panel  will  make  every 
effort  to  hear  the  views  of  all  interested 
parties.  Written  comments  may  be 
submitted  to  David  Cheney,  Acting 
Executive  Director,  Secreteuy  of  Energy 
Advisory  Board,  AB-1,  US  Department 
of  Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  This  notice 
is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  Minutes  and  a  transcript  of 
the  meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  January  28, 
1997. 

Rachel  M.  Samuel, 

Acting  Depu  ty  Advisory  Committee 
Management  Officer. 

(FR  Doc.  97-2557  Filed  1-31-97;  8:45  am] 
BILLINQ  CODE  •4MM>1-P 


Bonneville  Power  Administration 

Firm  Non-Requirements  Products  and 
Services  Contracts 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of 
supplement  to  record  of  decision  (ROD). 

SUMMARY:  This  notice  announces  the 
availability  of  a  Supplement  to  the  Finn 


Non-Requirements  Products  and 
Services  ConU-acts  (FNR)  ROD  (October 
17,  1995).  This  Supplement  reUes  on 
BPA's  Business  Plan  Environmental 
Impact  Statement  (EIS)  (June  1995)  and 
the  Business  Plan  ROD  (August  15, 
1995). 

BPA  has  decided  to  modify  an  earlier 
decision  regarding  the  energy  services 
portion  of  its  business.  BPA's  historical 
role  in  regional  conservation  is 
extended  to  enlarge  the  energy 
efficiency  market  beyond  that  which  is 
currently  being  profitably  captured  by 
the  private  sector. 

ADDRESSES:  Copies  of  the  Business  Plan, 
Business  Plan  EIS,  the  Business  Plan 
ROD,  and  the  FNR  ROD  and  additional 
copies  of  this  Supplement  to  the  FNR 
ROD  are  available  from  BPA's  Public 
Involvement  Office,  PO  Box  12999, 
Portland,  Oregon  97212.  Copies  of  these 
dociunents  may  also  be  obtained  by 
using  BPA's  nationwide  toll-free 
dociunent  request  line,  1-800-622- 
4520. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Katherine  S.  Pierce — ^EC,  Bonneville 
Power  Administration.  PO  Box  3621, 
Portland,  Oregon,  97208-3621,  phone 
number  (503)  230-3962,  fax  number 
(503)  230-5166. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Bonneville  Power  Administration 
(BPA)  has  decided  to  modify  an  earlier 
decision  regarding  the  energy  services 
portion  of  its  business.  BPA  issued  the 
FNR  ROD  on  October  17, 1995.  The  FNR 
ROD  was  consistent  with  BPA's 
Business  Plan,  Business  Plan  EIS  (DOE/ 
EIS-0183,  Jime  1995),  and  the  Business 
Plan  ROD  (August  15;  1995). 

The  FNR  ROD  noted  that,  within  the 
context  of  increased  marketplace 
competitiveness,  BPA  needed  to 
develop  new  strategies  to  retain  existing 
customers  and  to  attract  new  ones.  FNR 
contracts  increased  BPA's  flexibility  and 
offered  BPA  an  opportunity  to  sell  a 
wide  variety  of  power,  transmission, 
and  energy  products  and  services.  The 
FNR  ROD  also  provided  examples  of 
energy  services  business  products  and 
services  to  increase  business  and 
enhance  BPA's  revenue  potential. 

Over  the  following  year,  BPA 
continued  to  examine  its  energy  services 
role  in  the  Pacific  Northwest  (PNW).  On 
June  19, 1996,  BPA  submitted  a 
proposal  to  the  Comprehensive  Review 
to  create  an  "Energy  Services  Business." 
There  were  concems  in  the  region  about 
the  broad  scope  of  BPA's  activities  and 
the  appearance  BPA  was  competing 
with  the  private  sector.  As  a  result,  BPA 
has  decided  to  supplement  the  FNR 


ROD.  Only  the  Energy  Services  portion 
of  the  FNR  ROD  is  afiected. 

Description  of  Changes  to  the  Energy 
Services  Business 

On  December  12, 1996,  the 
Comprehensive  Review  Steering 
Committee  released  its  final  report  to 
the  four  PNW  Governors.  The  report 
proposed  an  energy  efficiency  market 
development  role  for  BPA.  BPA's 
historical  roU  in  regional  conservation 
would  be  extended  to  enlarge  the  energy 
efficiency  market  beyond  that  which  is 
currently  being  profitably  captured  by 
the  private  sector.  BPA  worked  closely 
with  the  committee  to  develop  the  13 
guiding  principles  in  the  final  report: 

1.  Not  a  Business:  Bonneville's  enei^- 
efficiency  activities  are  not  a  "business."  The 
purpose  of  these  activities  is  to  serve 
Bonneville's  statutory  directive  to  promote 
cost-effective  energy-efficiency  investments. 
The  Committee  considers  it  unlikely  that 
these  activities  will  completely  recover  their 
costs  without  unduly  competing  with  private 
enterprises.  To  address  concems  about  the 
net  cost  of  these  activities,  the  Committee 
proposes  borrowing  and  spending  caps  in 
items  11  and  12  below. 

2.  Grow  the  Pie:  Bonneville's  role  in 
market  development  should  be  structured 
and  managed  to  enlarge  energy -efficiency 
markets  beyond  that  which  is  being 
profitably  captured  by  private  business. 

3.  Market  Catalyst:  Bonneville's  market 
development  activities  should  be  limited  to 
markets  or  individual  situations  that  are  not 
currendy  accessible,  viable,  or  profitable  for 
the  private  sector  energy-efficiency  industry. 

4.  Leverage  Private  Sector  Services: 
Bonneville's  market  development  activities 
should  be  designed  and  implemented  to  take 
full  advantage  of  private  sector  energy  goods 
and  services.  These  activities  should  not 
favor  one  competitor  over  another. 

5.  Match  Maker:  Bonneville  will  act 
primarily  as  a  facilitator/aggregator  of 
transactions  for  services  provided  by  its 
partners. 

6.  Exiting  Viable  Markets  After  Cost 
Recovery:  Specific  Bonneville  market 
development  activities  will  be  discontinued 
when  they  become  viable  and  profitable  for 
the  private  sector  energy-efficiency  business. 

7.  Establish  Advisory  Board:  An  advisory 
board  should  be  established  immediately  to 
monitor  Bonneville's  compliance  with  these 
restrictions.  The  advisory  board  should 
consist,  among  others,  of  private  businesses 
that  could  be  adversely  affected  by 
Bonneville's  failure  to  comply  with  these 
restrictions  as  well  as  power  and 
transmission  customers.  Bonneville  should 
consult  with  and  report  to  this  board  at 
regular  intervals,  and  the  board  should  report 
concems  to  the  Northwest  Power  Planning 
Council. 

8.  Focus  on  Federal  Agencies  and  Power 
Sales  Customers:  Bonneville's  market 
development  activities  should  be  limited  to 
its  regional  power  sales  contract  customers 
and  federal  agencies.  Bonneville  should 
provide  energy-efficiency  services  for  federal 
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agencies  in  cooperation  with  the  serving 
utility  or  when  the  serving  utility  cannot  or 
elects  not  to  provide  those  services  itself. 

9.  Pull  Cost  Recovery:  Agencies  and 
customers  contracting  for  market 
development  services  should  repay  the  fiill 
cost  of  those  services,  including  repayment  of 
loans  at  the  appropriate  U.S.  Treasury  rate. 

10.  Energy-Efficiency  Focus:  Any 
Bonneville  organizational  unit  or  activity 
currently  named  "Energy  Services"  should 
be  renamed  "Energy  Efficiency."  This  is 
intended  to  clarify  that  previous  proposals  to 
undertake  a  broad  spectrum  of  other  retail 
services  have  been  dropped,  and  to  preclude 
Bonneville  support  for  load-building 
activities  that  are  inconsistent  with 
Bonneville's  conservation  directives. 

11.  Capital  Borrowing  Guidelines: 
Bonneville's  use  of  U.S.  Treasury  capital 
should  be  limited  to  $5  million  pter  year  and 
restricted  to  federal  projects.  This  represents 
a  reduction  of  roughly  50  percent  relative  to 
Bonneville's  October  31, 1996  proposal,  and 
a  reduction  of  $71  million  relative  to  the  final 
rate  case  figure.  Capital  borrowed  from  the 
U.S.  Treasury  should  be  repaid  in  full  by  the 
participating  federal  entity.  All  third  party 
borrowing  shall  be  non-recourse  to 
Bonneville. 

12.  Self-Supporting:  Bonneville's  net  costs 
for  market  development  activities  should  not 
exceed  $8  million  for  the  Fiscal  Years  1997- 
2001.  Bonneville's  energy -efficiency 
activities  should  be  self-supporting  by 
September  30, 1999  or  these  activities  should 
be  terminated. 

13.  ROD  Modifications:  Bonneville  should 
revise  its  October  1995  record  of  decision  for 
firm  non-requirements  products  and  services 
contracts  by  replacing  the  "Energy  Services" 
section  with  an  "Energy-Efficiency"  section 
that  incorporates  a  final  plan  for  energy- 
efficiency  activities  consistent  with  the 
restrictions  herein.  The  energy-efficiency 
plan  should  not  include  activities  listed  in 
the  original  Record  of  Decision  "Energy 
Services"  section  except  those  directly 
related  to  energy-efficiency.  Other  new 
activities  listed  in  the  original  Record  of 
Decision  "Energy  Services"  section  should 
not  be  offered  by  any  part  of  Bonneville  in 
competition  with  the  private  sector. 

In  order  to  provide  a  public  service  to 
help  meet  the  region's  energy  efficiency 
neeids  and  in  response  to  principle  13 
above,  BPA  is  replacing,  in  total,  the 
Energy  Services  section  of  the  FNR  ROD 
as  outlined  in  the  box  below.  This  new 
section.  Energy  Efficiency,  more 
accurately  describes  BPA's  intent  to 
properly  manage  the  public  assets  to 
enhance  and  enlarge  the  energy 
efficiency  market  in  the  region  through 
a  process  that  is  consistent  with  the 
other  12  principles. 

Energy  Effioencjr 

In  order  to  fulfill  its  energy  efficiency 
market  development  role,  BPA  proposes  to 
provide  products  and  services  such  as: 

Rebates  or  incentives  for  achieving  energy 
or  capacity  conservation;  Demand-side 
management  (DSM)  services;  Power  quality 
services;  and 


Tracking  and  accounting  for  the  use  of 
power  and  other  services  under  the  terms  of 
customized  contracts. 

The  fundamental  purpose  of  these 
products  and  services  is  to  help  enlarge  the 
eneigy  efficiency  marketplace.  Using  its 
unique  characteristics  as  a  Federal  agency 
with  extensive  experience  in  managing 
conservation  efforts,  BPA  will  serve  as  a 
catalyst  or  facilitator  in  making  energy 
efficiency  happen.  While  BPA  must  be 
financially  self-sufficient,  it  will  not  compete 
with  the  private  sector.  Instead,  BPA  vnll 
work  with  private  business  partnera, 
government  and  the  utility  community  to 
help  overcome  barriers  to  conservation  and 
efficiency  efforts.  BPA's  success  will  be 
measured  by  its  ability  to  make  a  difference, 
increasing  the  amount  of  conservation 
investments  and  expanding  the  business 
opportunities  for  private  sector  partners. 

All  other  parts  of  the  original  FNR 
ROD  remain  unchanged  to  continue 
quality  service  to  the  region's  electric 
industry. 

Anticipated  Effects  ofThese  Changes 

The  supplement  outlined  above  is 
consistent  with  the  Business  Plan, 
Business  Plan  EIS,  the  Business  Plan 
ROD,  and  the  other  sections  of  the  FNR 
ROD.  No  change  in  environmental 
effects  is  expected.  Nothing  in  this  ROD 
Supplement  is  intended  to  affect  BPA's 
practice  of  providing  traditional 
reimbursable  services  to  its  customers. 

Conclusion 

I  have  decided  that  the  focus  of  BPA's 
energy  efficiency  market  development 
role  is  to  enlarge  the  energy  efficiency 
opportunities  beyond  that  which  is 
currently  being  profitably  captured  by 
the  private  sector.  This  decision  remains 
consistent  witb  BPA's  Market-Driven 
approach  for  participation  in  the 
increasingly  competitive  electric  power 
market.  BPA  is  ensuring  continued 
public  benefits  while  being  responsive 
to  its  customers"  needs. 

Issued  in  Portland,  Oregon,  on  January  21, 
1997. 

RuidaU  W.  Hardy. 

Administrator. 

(FR  Doc.  97-2552  Filed  1-31-97;  8:45  am) 

BILIJNG  CODE  MS0-01-P 


Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP97-184-001] 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

January  28, 1997. 

Take  notice  that  on  January  23, 1997, 
Crossroads  Pipeline  Company 
(CrossroadsJ  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 


No.  1,  Fourth  Substitute  Original  Sheet 
No.  6,  effective  February  1, 1997. 

Crossroads  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  in  the  above- 
referenced  docket  dated  January  8, 1997. 

Crossroads  states  further  that  copies 
of  the  compliance  filing  were  served  on 
its  current  firm  and  interruptible 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Copies  of  the  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-2504  Filed  1-31-97;  8:45  am] 

BILLJNQ  CODE  (717-01-11 

Podwl  No.  ER9e-3144-00(q 

Northeast  Utilities  Service  Company; 
Notice  of  Filing 

January  28, 1997. 

Take  notice  that  on  January  23, 1997, 
Northeast  UtiUties  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  AJI  such  motions 
or  protests  should  be  filed  on  or  before 
February  7, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  moUon  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretaiy. 
[FR  Doc.  97-2506  Filed  1-31-97;  8:45  amj 

WLUNG  CODE  •717-01-M 
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[Docket  No.  RP97-23&-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Filing  of 
Reconciliation  Report 

January  28, 1997. 

Take  notice  that  on  January  23, 1997. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  its  final 
reconciliation  report  in  compliance  with 
Article  I,  Section  4{e)(ii)  of  the  May  22, 
1995  Stipulation  and  Agreement  in 
Docket  No.  RP94-325-O00  (Settlement). 
The  Settlement  requires  the  filing  of  a 
reconciliation  report  as  soon  as 
practicable  following  the  termination  of 
the  Firm  GSR  Settlement  Rates  for 
Sponsoring  Parties  and  Subject  Parties. 

Panhandle  states  that  on  September 
30, 1996,  it  filed  in  Docket  No.  RP96- 
399-000  to  suspend  the  GSR  Settlement 
Reservation  Siut:harge  for  firm 
transportation  services  provided  under 
Rate  Schedules  FT,  EFT,  and  LFT  and 
the  GSR  Settlement  Volumetric 
Surcharge  for  service  under  Rate 
Schedule  SCT  for  Sponsoring  Parties 
and  Subject  Parties  to  the  Settlement 
effective  November  1, 1996.  Panhandle's 
September  30, 1996  filing  was  approved 
by  a  Commission  letter  order  dated 
October  21, 1996. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  afiiected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  the  proceedings 
in  Docket  No.  RP94-325-000. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  February  4, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-2509  Filed  1-31-97;  8:45  ami 
BtLUNQ  CODE  CTir-OI-M 


[Docket  No.  ER97-420-000] 

ProLiance  Energy,  LLC;  Notice  of 
Issuance  of  Order 

lanuary  28, 1997. 

ProLiance  Energy,  LLC  (ProLiance) 
submitted  for  filing  a  rate  schedule 
under  which  ProLiance  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  ProLiance 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
ProLiance  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  ProLiance. 

On  January  16, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  ProLiance  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  wdthin 
this  period,  ProLiance  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  ProLiance's  issuances  of 
seciuities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  18,  1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E..  Washington,  D.C. 
20426. 

Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  97-2508  Filed  1^31-97;  8:45  am) 

HLLMO  COOC  f717-01-M 


[Docket  No.  EC97-1 2-000] 

San  Diego  Gas  &  Electric  Company; 
Enova  Energy,  Inc.;  Notice  of  Filing 

January  28, 1997. 

Take  Notice  that  on  January  27. 1997, 
San  Diego  Gas  &  Electric  Company 
("SDG&E")  and  Enova  Energy,  Inc. 
("Enova  Energy")  (collectively,  the 
"Applicants")  tendered  for  filing 
pursuant  to  Section  203  of  the  Federal 
Power  Act  ("FPA")  16  U.S.C.  824(b) 
(1994),  and  Part  33  of  the  Commission's 
Regulations,  18  CFR  Part  33,  of  the 
Commission's  Regulations,  18  CFR  Part 
33,  an  application  for  an  order 
approving  a  proposed  business 
combination  of  Enova  Corporation 
("Enova")  and  Pacific  Energy 
("Pacific").  SDG&E  and  Enova  Energy 
are  subsidiaries  of  Enova.  Additionally, 
Ensource,  a  subsidiary  of  Pacific,  joins 
in  the  application  if  and  for  so  long  as 
it  is  deemed  to  be  a  "public  utility" 
under  the  FPA. 

Pursuant  to  a  Combination 
Agreement,  Pacific  and  Enova  will 
become  wholly  owned  subsidiaries  of  a 
new  holding  company  which  will,  in 
turn  be  owned  by  the  former 
shareholders  of  Pacific  and  Enova.  The 
Applicants  state  that  they  have  filed  in 
Docket  No.  EL97-15-000  a  petition  for 
a  declaratory  order  disclaiming 
jurisdiction  over  the  proposed 
transaction.  Grant  of  that  petition,  they 
state,  would  moot  the  application  in  this 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  March  28, 
1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  97-2541  Filed  1-31-97;  8:45  am] 
MLUNG  COOE  CTir-OI-M 
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[DocfcM  No.  CP92-298-001] 

U-T  Offshore  System;  Notice  of 
Application  To  Amend  Certiflcate 

January  28. 1997. 

Take  notice  that  on  January  IS,  1997, 
U-T  Offshore  System  (UTOS).  600 
Renaissance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP92-298- 
001,  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  regulations  (18  CFR 
157),  to  amend  its  certificate  of  public 
convenience  and  necessity  issued  in 
Docket  No.  CP92-29&-000.  to  reflect  a 
change  in  delivery  of  gas  currently  being 
processed  in  the  Cameron  Plant  in 
Johnsons  Bayou,  Cameron  Parish, 
Louisiana  (Cameron  Plant),  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

UTOS  states  that  the  original 
certificate  issued  on  April  8, 1992. 
authorized  it  to  construct  and  operate 
certain  pipeline  facilities  to  deliver 
certain  voliunes  for  processing  at  the 
Cameron  Plant.  UTOS  explains  that  the 
reason  for  the  amendment  is  because  the 
Cameron  Plant  is  transferring  certain  of 
its  pipeline  facilities  immediately 
downstream  of  UTOS"  delivery  point  in 
order  to  permit  the  gas  that  has  been 
processed  in  the  Cameron  Plant  to  now 
be  processed  at  the  Barracuda  Plant,  and 
to  the  extent  necessary  from  time  to 
time,  at  other  nearby  processing  plants. 
UTOS  says  that  it  was  advised  that  such 
gas  will  be  redelivered  following 
processing  to  the  same  array  of 
downstrecmi  pipelines  that  ourently 
receive  the  processed  gas  at  the  tailgate 
of  the  Cameron  Plant. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  18, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 


therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natiiral  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  for  the  proposal  is  required 
by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
imnecessary  for  UTOS  to  appear  or  be 
represented  at  the  hearing. 
Uk  D.  CaaheU, 
Secretary. 

[FR  Doc.  97-2507  Filed  1-31-97;  8:45  amj 
MUJNQ  OOOE  mr-oi-M 

[Docket  Nos.  OA96-1 1-001,  ot  ■!.] 

Long  Sauit,  Inc.,  et  al.;  Notice  of  Filings 
Itiade  Pursuant  to  Order  Nos.  888  and 
889  Not  Covered  t»y  Other  Notices 

Jaoaury  28, 1997. 

Take  notice  that  the  entities  shown  on 
the  Attachment  to  this  notice  recently 
submitted  filings  in  response  to  the 
Commission's  Order  Nos.  888  and  889.^ 
These  filings  include:  (1)  Amendments 
to  coordination  agreements  that 
unbundle  the  rates;  (2)  requests  for 
waiver  of  Order  Nos.  888  and  889;  (3) 
revised  tarifiis;  (3)  requests  for  time 
extensions;  (4)  amendments  to  joint 
ownership  agreements;  (5)  other 
compliance  filings  under  Order  No.  888; 
and  (6)  status  reports  on  OASIS 
implementation.^  These  filings  were 
assigned  the  docket  numbers  shown  on 
the  Attachment. 

Any  person  desiring  to  be  heard  or  to 
protest  any  of  the  filings  listed  in  the 
Attachment  should  file,  in  each 
particular  proceeding  and  referencing 
the  appropriate  docket  number,  a 
motion  to  intervene  or  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214). 

In  light  of  the  number  of  filings  listed 
in  the  Attachment,  and  for  the 
convenience  of  the  Commission,  the 
parties,  and  any  interested  persons,  the 
filing  dates  for  submitting  any  motions 
or  protests  in  response  to  the  filings 
listed  in  the  Attachment  are  being 
staggered  as  described  below.  All 
motions  or  protests  in  response  to 
filings  made  by  entities  whose  names,  as 
listed  in  the  Attachment,  begin  with  the 
letters  A-E  should  be  filed  on  or  before 
March  6, 1997,  those  made  in  response 
to  filings  by  entities  whose  names,  as 
listed  in  the  Attachment,  begin  with  the 
letters  F-O  should  be  filed  on  or  before 
March  13. 1997.  and  those  made  in 
response  to  filings  made  by  entities 
whose  names,  as  listed  in  the 
Attachment,  begin  with  the  letters  P-Z 
should  be  filed  on  or  before  March  20, 
1997.  (These  deadlines  supersede  any 
earlier  deadlines  provided  in  individual 
notices  of  filing  issued  for  any  of  the 
filings  listed  in  the  Attachment). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  the  filings  listed  on  the 
Attachment  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  during  normal  business 
hours  in  the  Public  Reference  Room  at 
888  First  Street,  N.E.,  Washington,  DC 
20426. 

LoisD.CasheU. 
Secretary. 


*  Promoting  Wholecale  Competition  Through 
Opan  AccaM  Non-Discriminatory  Transmission 
SarvicM  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities.  61  FK  21540  (May  10.  1996).  FERC  Stats, 
a  Rags.  1  31,036  (Order  No.  888).  rehg pending; 


Opan  Access  Same-Time  Information  System  and 
Standards  of  Conduct.  61  FR  21737  (May  10,  1996), 
FERC  StaU.  a  Rags.  1  31.037  (Order  No.  889).  mh'g 
pending. 

'We  already  have  issued  notices  of  filing  for 
filings  by  power  pool  members  and  holding 


company  members  made  pursuant  to  Order  No.  888 
and  for  OASIS  standards  of  conduct  compliance 
filings  made  pursuant  to  Order  No.  889.  We  will 
issue  individual  notices  of  filing  for  "N]"  filings  by 
nonpublic  utilities  pursuant  to  the  prondure* 
discussed  in  Order  No.  888. 
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Attachment 


Docket  No. 


Company 


Dale  Mad 


OA97-277-000 
OA97«48&-000 
OA96-01 8-000 
OA97-426-000 
OA97-465-000 
OA97-264-000 
OA97-265-000 
OA97-1 60-000 
OA96-1 91-000 
OA97-1 92-000 
OA97-21 3-000 
OA97-21 4-000 
OA97-252-000 
OA97-253-000 
OA97-254-000 
OA97-255-000 
OA97-256-000 
OA97-31 5-000 
OA97-479-000 
OA97-1 79-000 
OA97-403-000 
OA97-404-000 
OA97-41 2-000 
OA97-<41 3-000 
OA97-1 83-000 
OA97-282-000 
OA97-324-000 
OA97-32S-000 
OA97-326-000 
OA97-01 5-002 
OA97-268-000 
OA97-474-000 
OA97-475-000 
OA97-069-000 
OA97-1 44-000 
OA97-1 45-000 
OA97-1 46-000 
OA97-1 47-000 
OA97-1 48-000 
OA97-1 49-000 
OA97-1 50-000 
OA97-1 51-000 
OA97-1 5^-000 
OA97-153-000 
OA97-1 64-000 
OA97-1 65-000 
OA97-1 66-000 
OA97-1 67-000 
OA97-454-000 
OA97-1 41-000 
OA97-491-000 
OA97-^09-000 
OA97-182-<X)0 
OA97-2S9-000 
OA97-^63-000 
OA97-288-000 
OA97-1 42-000 
OA97-1 33-000 
OA97-1 34-000 
OA97-138-000 
OA97-273-000 
OA97-274-000 
OA97-131-000 
OA97-1 32-000 
OA97-064-000 
OA97-428-000 
OA97-487-000 
OA97-1 98-000 
OA97-1 99-000 
OA97-20(MX)0 
OA97-201-000 
OA97-202-000 


AEP  Operating  Companies „ 

APS  Operating  Companies „ 

APS  Operating  Companies „ , 

Arizona  Public  Service  Company 

Arizona  Public  Service  Company 

Atlantic  City  Electric  Company 

Atlantic  City  Electric  Company , 

Baltimore  Gas  &  Electric  Cornpany 

Bangor  Hydro-Electric  Company 

Boston  Edison  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Carolina  Power  &  Light  Company 

Central  Hudson  Gas  &  Electric  Corp  ...... 

Central  Illinois  Light  Company  

Central  Illinois  Light  Company  

Central  IHirxm  Light  Comfjany  „ 

Central  Illinois  Light  Company  

Central  lllirx)is  Light  Company  

Central  \Wunifs  Public  Service  Company  „ 

Central  Louisiana  Electric  Company,  Inc  .~ 

Central  Louisiana  Electric  Company,  Inc 

Central  Louisiana  Electric  Company,  Inc 

Central  Louisiana  Electric  Company,  Inc 

Central  Louisiana  Electric  Company,  Inc 

Central  Maine  Power  Conrpany  

Central  Vermont  Pubic  Service  Corp  ....„ 

Central  Vermont  Pubfic  Service  Corp 

Cinergy  Operating  Companies  ............................. 

Cinergy  Service.  Inc 

Cinergy  Service,  Inc  ...~.......~...~...~.......~............ 

Cinergy  Service.  Inc  ............................................ 

Cinergy  Service.  Inc 

Cinergy  Service.  Inc 

Cinergy  Service,  Inc 

Cinergy  Service,  Inc 

Cinergy  Service,  Irw 

wifiof^y  ovfviooSi  inc  ■•■••••■••••••••••••■••■•••••»••••■•»•••■ 

v/inOrQy  ovTvicoSf  inc  ••••■•■»••■■■•■••■•••••■■••••••>•••«••■••■. 

Cinergy  Services,  Inc 

Cinergy  Services,  Inc 

Cinergy  Services,  Inc  ._ 

winergy  woonces,  inc  •.......■..........•..•.......••...•.» 

Citizens  UtiMies  Company _. 

Cleveiand  Electric  llumirwting  Company 

Cleveland  Electric  lluminating  Company 

Convnonwealth  Edison  Company 

ConsoMaled  Edteon  Company  of  NY.  Inc 

Consumers  Power  Company  

CSW  Operating  Companies 

CSW  Operating  Companies 

Dayton  Power  &  Light  Company 

Dayton  Power  &  Light  Company „ 

Dayton  Power  A  Light  Company 

Dayton  Power  &  Light  Company 

Dayton  Power  &  Light  Company „ , 

Dayton  Power  &  UgM  Company , 

Dayton  Power  &  Light  Company 

Dayton  Power  &  Light  Company 

Dayton  Power  &  Light  Company 

Delmarva  Power  &  Light  Company 

Deseret  Generation  &  Transmission  Cooperative 

Dulce  Power  Company  . — 

Duke  Power  Company  

Duke  Power  Company  

Duke  Power  Company  „ _ 

Duke  Power  Company  


'•r, " 


12/31/96 

12/20/96 

1/17/97 

1/2/B7 

12/31/96 
12/31/96 
12/24/96 
12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/23/96 
12/26/96 
\I2K7 
M2m 
MWiT 
MWt 
y2/Z7l97 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
1/16/97 
12/31/96 
12/23/96 
12/30/96 
12/4/96 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/23«6 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/24/96 
12A24/96 
12/24/96 
12/24/96 
1/3«6 
12/23/96 
1/8/96 
12/31/96 
12«7/96 
12/31/96 
12/31/96 
12/31/96 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/31/96 
12/31/96 
12/23/96 
12/23/96 
1/2/97 
12/31/96 
1/1 4«7 
12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/36^ 
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Docket  No. 


OA97-203-000 
OA97-204-000 
OA97-20&-000 
OA97-206-000 
OA97-207-000 
OA97-20fr-000 
OA97-209-000 
OA97-1 95-000 
OA97-247-000 
OA97-301-000 
OA97-O93-000 
OA97-285-000 
OA97-336-000 
OA97-343-000 
OA97-344-000 
OA97-345-000 
OA97-<334-000 
OA97-346-000 
OA97-362-000 
OA97-353-000 
OA97-354-000 
OA97-^S6-000 
OA97-3S6-O00 
OA97-337-000 
OA97-d38-<X» 
OA97-339-000 
OA97-34(M)00 
OA97-341-000 
OA97-342-000 
OA97-335-000 
OA97-347-000 
OA97-348-000 
OA97-349-000 
OA97-3S0-000 
OA97-a61-000 
OA97-268-000 
OA97-270-000 
OA97-327-000 
OA97-328-000 
OA97-329-000 
OA97-d30-O00 
OA97-331-000 
OA97-332-000 
OA97-333-000 
OA97-245-000 
OA97-356-000 
OA97-350-000 
OA97-360-000 
OA97-a61-000 
OA97-a62-000 
OA97-363-000 
OA97-364-000 
OA97-a65-000 
OA97-366-000 
OA97-367-000 
OA97-368-000 
OA97-d6e-000 
OA97-370-O00 
OA97-d71-000 
OA97-372-000 
OA97-d73-000 
OA97-374-000 
OA97-375-000 
OA97-376-000 
OA97-377-000 
OAg7-378-000 
OA97-d79-000 
OA97-380-000 
OA97-381-000 
OA97-082-000 
OA97-d83-000 
OA97-384-000 


Company 


Duke  Powef  Company  

Duke  Power  Company  

Duke  Power  Comiiany 

Duke  Power  Company  

Duke  Power  Conpany  

Duke  Power  Conpany  

Duke  Power  Company  

Duquesne  Light  Compcuiy 

East  Texas  Electric  Cooperative,  Inc 

El  Paso  Electric  Company 

Empire  District  Electric  Company 

Entergy  Arkansas,  Inc 
Entergy  Arkansas,  Inc 
Entergy  Arkansas,  Inc 
Entergy  Arkansas,  Inc 
Entergy  Arkansas.  Inc 

Entergy  Gulf  States,  Inc 

Entergy  GuK  States,  Inc _ 

Entergy  Gulf  States,  Inc 

Entergy  Gulf  States,  Inc „. 

Entergy  Guff  States,  Inc 

Entergy  Gulf  States,  Inc „, 

Entergy  Gulf  States,  Inc 

Entergy  Louisiana,  Inc,  Inc ^. 

Entergy  Louisiana,  Inc,  Inc  ... 

Entergy  Louisiarta,  Inc,  Inc 

Entergy  Louisiana,  Inc,  Inc  „......, 

Entergy  Louisiana,  inc,  Inc , 

Entergy  Louistana,  Inc,  Inc 

Entergy  Mississippi,  Im  ............. 

Eriargy  MitsiBSippi,  Inc 

Entergy  Mtesissippi,  Inc «..». 

Entergy  MisBlstippi,  Inc  .............. 

Entergy  Mississippi,  Inc .....>... 

Entergy  MIssisgippi,  Inc 

Entergy  Operating  Companies  ... 
Entergy  Operating  Companies  ... 
Entergy  Operating  Compenies  ... 
Entergy  Operating  Companies  ... 
Entergy  Operating  Companies  ... 
Entergy  Operating  Companies  ... 
Entergy  Operating  Companies  ... 
Enteigy  Operating  Conpanies  ... 
Entergy  Operating  Companies  ... 
Rorida  Power  &  UgM  Company 

Ftorida  Power  Corp 

Ftorida  Power  Corp 

Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Florida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Ftorida  Power  Corp  . 
Florida  Power  Corp  . 


Datefitod 


12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/30/96 
12/31/96 
12/31/96 
12/17/96 
12/31/96 
12/31/96 
12«1/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
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ATTACHMENT— Continued 


Docket  No. 


Company 


Date  fitod 


OA97-d85-000 
OA97-386-000 
OA97-387-000 
OA97-388-000 
OA97-08&-000 
OA97-390-000 
OA97-391-000 
OA97-392-000 
OA97-393-000 
OA97-394-000 
OA97-395-000 
OA97-396-000 
OA97-397-000 
OA97-223-002 
OA97-d19-000 
OA97-32(M)00 
OA97-321-000 
OA97-322-000 
OA97-323-000 
OA97-037-000 
OA97-1 56-000 
OA97-46&-000 
OA97-1 70-000 
OA97-1 71-000 
OA97-1 75-000 
OA97-1 88-000 
OA97-1 72-000 
OA97-257-000 
OA97-01 1-001 
OA97-129-000 
OA97-469-000 
OA97-16&-000 
OA97-1 22-001 
OA97-^(38-000 
OA97-486-000 
OA97-21 1-000 
OA97-143-000 
OA97-1 91-000 
OA97-27S-000 
OA97-420-000 
OA97-136-000 
OA97-1 55-000 
OA97-168-000 
OA97-1 74-000 
OA97-1 76-000 
OA97-1 77-000 
OA97-1 78-000 
OA97-1 93-000 
OA97-1 94-000 
OA97-307-000 
OA97-401-000 
OA96-040-001 
OA97-099-000 
OA96-067-002 
OA96-1 15-001 
OA97-21 2-000 
OA96-188-001 
OA97-293-000 
OA97-481-000 
OA97-482-000 
OA97-483-000 
OA97-484-000 
OA97-222-000 
OA97-240-O00 
OA87-241-000 
OA97-242-000 
OA97-1 35-000 
OA97-239-000 
OA97-283-000 
OA97-d00-000 
OA97-31M)00 
CA97--442-000 


Florida  Power  Cotp _ 

Florida  Power  Corp 

Florida  Power  Corp  . — 

Florida  Power  Coip 

Florida  Power  Corp 

Florida  Power  Corp 

Florida  Power  Coip 

Florida  Power  Corp 

Florida  Power  Corp 

Florida  Power  Corp 

Florida  Power  Corp 

Florida  Power  Corp 

GPU  Operating  Conpanies 

GPU  Operating  Conpanies 

GPU  Operating  Corrpanies 

GPU  Operating  Companies 

GPU  Operating  Companies 

GPU  Operating  Conpanies ».. 

Green  Mountain  Power  Corp 

Interstate  Power  Company 

Interstate  Power  Company 

Kansas  City  Power  &  Light  Company  ... 
Kansas  City  Power  &  Ughl  Company  ... 
Kansas  City  Power  &  Light  Company  ... 
Kansas  City  Power  &  Light  Company  ... 
Kansas  Gas  &  Electric  Company  .......... 

Kentucky  Utilities  Company 

Long  Sauit,  Inc 

Louisville  Gas  &  Electric  Company 

LouisviHe  Gas  &  Electric  Conpeny 

Madtoon  Gas  &  Electric  Company 

Maine  Public  Service  Company 

Mtehigan  Public  Power  Agency 

MtoNgan  PubHc  Power  Rate  Payers  Ass'n 
Mkt-ConUnont  Area  Power  Pool ........».._.. 

MidAmerican  Energy  Company ................. 

MMAmerican 'Energy  Company 

MidAmerican  Energy  Conpany 

MkJAmerican^Ertergy  Conpany 

Mhmesota  Tvtnf  &  Light  Conpany  »....«.. 
Minnesota  Power  &  Light  Company  .......... 

Minnesota  Power  &  Light  Company 

Minnesota  Power  &  Light  Company  __....» 

Minnesota  Powsr  &  Light  Conpany 

Minnesota  Powof  &  Light  Conpany  ......... 

Mirmosota  Power  &  UgM  Company .._»... 
Minnesota  Power  &  Light  Company  ..»„«.. 
Mhwesota  Power  &  Light  Company  ......_.. 

Montana  Power  Company 

Montana  Power  CorTpany .. 

Montana-Oakola  UtWies  Company 

Montana-Dakota  UtWiot  Company 

Monlaup  Electric  Company 

Mount  Camtel  Pubic  UtMty  Conpany  ...... 

Nantahala  Power  &  Light  Conpany 

Nevada  Power  Corrpany 

New  York  State  ElecMc  &  Gas  Corp 

Niagara  Moha<i4(  Power  Corp 

Niagara  Mohawrtc  Power  Corp 

Niagara  Moha«4(  Power  Corp 

Niagara  MohawA  Power  Corp 

Nonnem  inoana  ruoec  oervice  company 
Northern  States  Power  Conpany  (Minn) ... 
Northern  States  Power  Company  (Minn)  ... 
Northern  States  Power  Conpany  (Mkm)  ... 
Northwestern  Wisconsin  Electric  Conpany 
NSP  Operating  Conpanies  .....«_............... 

NU  Operating  Conpanies _....~..... 

NU  Operating  Conpanies 

NU  Operathig  Conpanies  ..» 

NU  Operating  Conpanies 


^•^••••••«*»aBV«*a 


12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12A31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 

1/2«7 
12/24/96 
12/24/96 
12/26/96 
12/26/96 
12/26/96 
12/27/96 
12/26/96 
12/31/96 
1/16/97 
12/23M 
12/31/96 
1206^ 
11/27/96 

1/3«7 
1/14/97 
12/30m 
12/23m 
12/30«6 
12/31/96 

1/2/97 
^2J^3/9t 
12/18/96 
12/28M 
12/26«6 
12/26/96 
12/26/96 
12/26/96 

12/30/96 

12/31/96 

1/2/97 

12/2/96 

12/19^ 

12/31/96 

1/14/97 

12/30«6 

12/12/96 

12/31/96 

1/6/97 

1/B«7 

1AB/97 

1/5/97 

12/31/96 

12/31/96 

12/31/96 

12/31/96 

12/23/96 

12/31/96 

12/31/96 

12/31/96 

12/31/96 

1/3«7 
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OA97-236-000 
OA96-01 7-002 
OA97-1 39-000 
OA97-302-000 
OA97-303-O00 
OA97-304-000 
OA97-.305-000 
OA97-1 59-000 
OA97-405-000 
OA97-032-O00 
OA97-<306-000 
OA97-31 1-000 
OA97-248-000 
OA97-25(W)00 
OA97-<301-000 
OA97-471-000 
OA97-1 37-000 
OA97-295-O00 
OA97-448-000 
OA97-41 0-000 
OA97-29&-000 
OA97-299-000 
OA96-161-001 
OA97-243-O00 
OA97-246-000 
OA97-1 40-000 
OA97-267-O00 
OA97-1 61-000 
OA97-357-000 
OA97-473-000 
OA97-289-000 
OA97-215-000 
OA97-224-000 
OA97-225-000 
OA97-226-000 
OA97-227-000 
OA97-228-000 
OA97-229-000 
OA97-230-000 
OA97-231-000 
OA97-232-000 
OA97-233h<XiO 
OA97-268-O00 
OA97-235-000 
OA97-244-000 
OA9&-010-O01 
OA96-030-001 
OA96-03(MX)2 
OA97-272-000 
OA97-290-000 
OA96-1 40-001 
OA97-271-000 
OA96-050-002 
OA97-49(H)00 
OA97-260-000 
OA97-1 86-000 
OA97-1 87-000 
OA97-477-000 
OA97-478-O00 
OA96-052-002 
OA97-251-000 
OA97-31 4-000 
OA97-21 7-000 
OA96-^24-000 
OA97-409-000 
OA97-1 57-000 
OA97-234-000 
OA97-476-000 
OA96-01 2-001 


Company 


Ohio  Edison  Company  

OMahoma  Gas  &  Electric  Company  

Otter  Tail  Power  Company 

Otter  Tail  Power  Company 

Otter  Tail  Power  Company 

Otter  Tail  Power  Company „ 

Otter  Tail  Power  Company 

Pacific  Gas  ft  Electric  Company 

PacifiCorp 

Pacific  Norttiwest  Generation  Cooperative 

PECO  Energy  Company 

Pennsylvania-New  Jersey-Maryland  Interconnection 

Pennsylvania  Power  &  Light  Company „ 

PortJand  General  Electric  Company 

Portland  General  Electric  Company 

PortJand  General  Electric  Company 

Potomac  Electric  Power  Company 

Potomac  Electric  Power  Company 

Public  Service  Company  of  New  Mexico 

Public  Service  Electric  &  Gas  Company 

Puget  Sourxl  Power  &  Light  Company  

Puget  Sound  Power  &  Light  Corrpany  

Puget  Sound  Power  &  Light  Company  

Rochester  Gas  4  Electric  Corp 

San  Diego  Gas  &  Electric  Company 

SemifX)le  Electric  Cooperative,  Inc  

Souttiem  CaMfomia  Edison  Company 

Southern  Company  Services.  Inc 

Southern  lnd«na  Gas  &  Electric  Company 

Southern  Indiana  Gas  &  Electric  Company 

Southern  Minnesota  Municipal  Power  Agency  

Souttiem  Operating  Companies 

Souttiwestem  Public  Service  Company 

Southwestern  Public  Service  Company 

Souttiwestem  Public  Service  Company 

Souttiwestem  Public  Sen/ice  Company „. 

Souttiwestem  PuWic  Service  Company „ 

Southwestern  Public  Sennce  Company 

Souttiwestem  PMic  Sennce  Company 

Souttiwestem  Public  Service  Company 

Souttiwestem  Public  Sennce  Company 

Souttiwestem  Public  Sendee  Company  .\ 

Souttiwestem  Electric  Power  Company ., 

St.  Joseph  Light  &  Power  Company 

Tampa  Electric  Company 

Tapoco  Inc _ „ 

Texas-f4ew  Mexico  Power  Company 

Texas-IMew  Mexico  Power  Company _ 

Tucson  Electric  Power  Company _ 

Tucson  Electric  Power  Company 

Tucson  Electric  Power  Company 

Union  Electric  Company :. 

Union  Electric  Company 

United  Illuminating  Company  

UtiHcorp  United  Inc „ 

Virginia  Electric  &  Power  Company  

Virginia  Electric  &  Power  Company  

Virginia  Electric  &  Power  Company  ^ 

Virginia  Electric  &  Power  Company 

Virginia  Electric  &  Power  Company  „ 

Western  Resources,  Inc _ 

Western  Resources,  Inc 

Wisconsin  Electric  Power  Company  ,. 

Wisconsin  Electric  Power  Company  

Wisconsin  Power  &  Light  Company „ 

Wisconsin  Public  Service  Corp  

Wisconsin  Public  Service  Corp 

Wisconsin  Public  Seortce  Corp 

Yadkin  Inc 


Date  filed 


12/31/96 
1/17/97 
12/23/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/24/96 

1/3/97 
11/14/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 

1/8«7 
12/23/96 
12/31/96 

M2J97 

1/2/97 
12/31/96 
12/31/96 

1/2«7 
12/31/96 
12/31/96 
12/23/96 
12/31/96 
12/24/96 
12/31/96 
12/23/96 
12/31/96 
12/30/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
M22J97 
12/27/96 
12/27/96 
12/31/96 
12/31/96 

1/6«7 
12/31/96 
1/17/97 
12/20/96 
12/31/96 
12/27/96 
12/27/96 
12/27/96 
12/27/96 
1/17/97 
12/31/96 
12/31/96 
12A30/96 

1/2/97 

1/2«7 

12/24/96 

12/31/96 

12/30/96 

1/24/97 
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IFR  Doc.  97-2542  Filed  1-31-97;  8:45  am) 
BlUma  COOC  t717-01-M 

[Docket  No.  ER96-2607-000,  et  al.] 

Washington  Water  Power  Company,  et 
al;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  27, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Washington  Water  Power  Company 

[Docket  No.  ER96-2607-0001 

Take  notice  that  on  January  13, 1997, 
Washington  Water  Power  (WWP), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
pursuant  to  18  CFR  Section  35.12,  an 
amendment  to  the  above  referenced 
docket.  The  purpose  of  the  amended 
filing  is  to  provide  additional 
information  in  order  to  satisfy  the 
Conunission's  transmission  unbundling 
requirements. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-408-001) 

Take  notice  that  on  January  17, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Monongahela  Power  Company 

[Docket  No.  ER97-509-001] 

Take  notice  that  on  January  21, 1997, 
Monongahela  Power  Company  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Northern  States  Po%ver  Company 
(Minnesota  Company) 

[Docket  No.  ER97-1 207-000] 

Take  notice  that  on  January  13, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Union  Electric  Company. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
16, 1996,  and  requests  waiver  of  the 
Commission's  notice  reqixirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-1 208-0001 

Take  notice  that  on  January  13, 1997, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Aquila  Power  Corporation. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
16, 1996,  and  request  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota  Company} 

[Docket  No.  ER97-1 209-000) 

Take  notice  that  on  January  13, 1997, 
Northern  States  Power  Company 
(Minnesota)(NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
PanEnergy  Trading  and  Market  Services, 
L.L.C. 

NSP  requests  that  the  Commission 
accept  the  agreement  efliective  December 
30, 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  PacifiCorp 

[Docket  No.  ER97-1 210-000] 

Take  notice  that  on  January  13,  1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Termination  of  Service 
Agreement  No.  9  to  PacifiCorp's  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  4  (Tariff),  revisions  to  the  Tariff  and 
an  Interconnection  Agreement  between 
PacifiCorp  and  Montana-Dakota  Utilities 
Co.  (MDU). 

Copies  of  this  filing  were  supplied  to 
MDU,  the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin  ■ 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  February  7, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  PacifiCorp 

[Docket  No.  ER97-1 2 1 1-000] 

Take  notice  that  on  January  13, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
Non-Firm  Transmission  Service 
Agreements  with  Eugene  Water  & 
Electric  Board,  Idaho  Power  Company. 
Illinova  Power  Marketing,  Inc..  Rocky 
Mountain  Generation  Cooperative,  Inc., 
Sierra  Pacific  Power  Company,  The 
Power  Company  of  America.  L.P.,  The 
Utility-Trade  Corp.  and  Utah  Municipal 
Power  Agency  under  PacifiCorp's  FERC 
Electric  Tariff,  Original  Volimie  No.  11. 

Copies  of  this  fiUng  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Commonwealth  Electric  Company 

[Docket  No.  ER97-1 2 12-000] 

Take  notice  that  on  January  13, 1997, 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  fiUng  a 
non-firm  point-to-point  transmission 
service  agreement  with  itself 
Commonwealth  states  that  the  service 
agreement  sets  out  the  transmission 
arrangements  under  which 
Commonwealth  will  take  non-firm 
point-to-point  transmission  service 
under  its  FERC  Electric  tariff.  Original 
Volume  No.  6,  accepted  for  filing  in 
Docket  No.  OA96-167-000. 

Comment  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cambridge  Electric  Light  Company 

[Docket  No.  ER97-1213-000J 

Take  notice  that  on  January  13, 1997, 
Cambridge  Electric  Light  Company 
(Cambridge),  tendered  for  filing  a  non- 
firm  point-to-point  transmission  service 
agreement  with  itself.  Cambridge  states 
that  the  service  agreement  sets  out  the 
transmission  arrangements  under  which 
Cambridge  will  take  non-firm  point-to- 
point  transmission  service  under  its 
FERC  Electric  Tariff,  Original  Volume 
No.  8,  accepted  for  filing  in  Docket  No. 
OA96-1 78-000. 

Comment  date:  February  10. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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11.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Po%ver  Qunpany,  The  Potomac  Edison 
Qmipany  and  West  Penn  Power 
Company  (Allegheny  Power) 

(Docket  No.  ERg7-1214-O00| 

Take  notice  that  on  January  13,1997. 
Allegheny  Power  Service  Copporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  19  to  add  seven  (7)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  oH^ers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  January  10, 1997, 
to  Baltimore  Gas  &  Electric  Company, 
Duquesne  Light  Company,  lUC  Power 
Services,  Illinois  Power  Company,  Ohio 
Edison  Company,  Plum  Street  Energy 
Marketing,  and  WPS  Energy  Services, 
Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Conunission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  February  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-1215-0001 

Take  notice  that  on  January  13, 1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Illinois  Power 
Company.  The  Agreement  provides  for 
transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  1 1 . 

Comment  date:  February  10, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary 

(PR  Doc.  97-2540  Filed  1-31-97;  8:45  am] 
BILLMQ  COOE  e717-01-P 


[Project  No.  2609] 

International  Paper  Company  and 
Curtis/Palmer  Hydroelectric  Company 
LP.;  Notice  of  Availability  of  Study 
Results  and  Request  for  Additional 
Studies 

January  28, 1997. 

International  Paper  Company  and 
Curtis/Palmer  Hydroelectric  Company 
L.P.  are  currently  engaged  in  the  process 
of  obtaining  from  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
new  operating  license  for  the  Ciutis/ 
Palmer  Falls  Hydroelectric  Project 
(FERC  No.  2609).  The  current  license  for 
the  project  is  due  to  expire  on  April  30, 
2000.  The  project  is  located  on  the 
Hudson  River  in  the  Village  of  Corinth 
and  the  Towns  of  Corinth,  Lake  Luzerne 
and  Hadley,  in  Saratoga  County,  New 
York.  Under  the  Commission's 
regulations,  an  application  for  licensing 
for  the  project  must  be  filed  by  April  30, 
199&.  International  Paper  Company  is 
managing  relicensing  activities  in 
cooperation  with  a  team  of  state  and 
federal  resources  agencies,  conservation 
groups  and  local  governments  (the 
Cooperative  Team). 

Pursuant  to  the  Energy  Policy  Act  of 
1992  and  the  Commission's  regulations, 
Curtis/Palmer  Hydroelectric  Company 
L.P.  and  International  Paper  Company 
intend  to  prepare  a  Draft  Environmental 
Assessment  (DEA)  as  part  of  the  license 
application,  to  be  filed  with  the 
Commission  for  the  project.  Public 
scoping  meetings  were  held  on  January 
10, 1996  and  February  8, 1996  to 
identify  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
DEA. 

Based  on  information  contained  in 
Scoping  Document  1  and  comments 
received  from  resources  agencies  and 
other  interested  parties  during  the 
scoping  meetings  and  comment  period, 
the  Cooperative  Team  prepared  study 
plans  to  address  issues  raised  during  the 
scoping  process  and  published  them  in 
Scoping  Document  2.  Study  plans  were 
subsequently  finalized  and  studies  were 


undertaken  throughout  the  spring, 
summer,  and  fall  of  1996.  The  majority 
of  the  study  reports  have  been 
completed  and  organized  as  Voliune  I 
Reports.  During  the  period  from  January 
31, 1997  until  March  3, 1997,  these 
Volume  I  Reports  will  be  available  for 
public  review  at  the  International  Paper 
Administration  Building  at  the  Hudson 
River  Mill  on  Pine  Street  in  Corinth, 
New  York.  The  Voliune  I  Reports  will 
also  be  available  in  the  Corinth  Town 
Office  and  in  the  Commission's  Public 
Reference  Room  at  888  1st  Street  NE.  in 
Washington,  DC.  The  public  is  invited 
to  review  these  dociunents  and  to  file 
comments  on  the  adequacy  of  these 
studies  in  addressing  issues  raised 
during  scoping.  Comments  on  these 
studies  and  requests  for  any  additional 
studies  are  due  by  March  3, 1997. 

Because  Section  4.32(b)(7)  of  the 
Commission's  regulations  has  been 
previously  waived,  we  are  requesting 
that  if  any  resource  agency,  Indian  tribe, 
or  person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the  project  on 
its  merit,  the  resource  agency,  Indian 
tribe,  or  person  must  file  a  request  for 
a  study  with  the  Secretary  of  Uie 
Commission  at  888  First  Street,  NE., 
Washington,  DC  20426  by  March  3, 
1997  and  serve  a  copy  of  the  request  on 
Mr.  Robert  McK.  Hunziker,  International 
Paper  Company,  Two  Manhattanville 
Road,  Purchase,  NY  10577  and  Mr. 
Andrew  Sims,  Kleinschmidt  Associates, 
75  Main  Street,  Pittsfield,  ME  04967. 
Any  comments  or  recommendations  for 
further  study  should  be  supported  by 
appropriate  documentation. 

The  remaining  reports  (Volume  II) 
will  be  made  available  for  review  and 
comment  between  approximately  April 
15, 1997  and  May  15, 1997  at  the  same 
locations.  Comments  and  requests  for 
additional  studies  on  the  Volume  11 
Reports  will  be  due  by  approximately 
May  15, 1997.  A  separate  public  notice 
will  be  published  specifying  the  exact 
due  date  for  comments  and  additional 
study  requests  on  Volume  II. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc  97-2505  Filed  1-3-97;  8:45  am] 
WLLMta  COOC  «n7-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00463;  FRL-6577-71 

Label  Review  KAanual;  Notice  of 
Avallat)ility 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  is  announcing  the 
availability  of  the  second  edition  of  the 
Label  Review  Manual.  The  Label 
Review  Manual  is  used  as  a  training  tool 
for  new  employees  and  as  guidance  for 
product  team  members  who  are 
responsible  for  performing  label 
reviews.  It  is  the  goal  of  this  manual  to 
improve  the  quality  of  labels  as  well  as 
increase  the  consistency  of  label 
reviews.  In  addition,  this  manual  may 
be  very  useful  for  pesticide  label 
writers.  Interested  parties  may  order 
copies  of  the  Label  Review  Manual  as 
set  forth  in  the  ADDRESSES  unit  of  this 
notice. 

DATES:  Copies  of  the  Label  Review 
Manual  are  now  available. 
ADDRESSES:  Copies  of  the  Label  Review 
Manual  may  be  ordered  from  the 
National  Technical  Information  Service 
(NTIS).  The  order  number  is:  PB  97- 
117667.  By  mail:  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Telephone  and 
fax  number:  (703)  487-4650  and  (703) 
321-8547.  The  Label  Review  Manual  is 
also  available  in  electronic  form  on 
FedWorld,  an  information  service  of 
NTIS.  Electronic  access  to  FedWorld 
can  be  through  Internet-telnet  to: 
fedworld.gov;  or  connect  via  modem  be 
dialing  (703)  321-3339,  with  the 
settings  Parity  =  none.  Data  Bits  =  8, 
Stop  Bit  =  (N-8-1).  with  terminal 
emulation  =  ANSI  or  VT  100.  FedWorld 
accomodates  speeds  up  to  28,800  baud. 
The  manual  can  also  be  obtained 
through  the  Internet  at:  gopher.epa.gov. 
FOR  FURTHER  MFORMATKM  CONTACT:  By 
mail:  James  A.  Downing  (7505W), 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  nimiber,  and 
e-mail  address:  4th  Floor,  Westfield 
Building,  2800  Crystal  Drive,  Arlington, 
VA,  (703)  308-8641,  e-mail: 
downing.  jamesOepamaiLgov. 

SUPPLEMENTARY  INFORMATION:  EPA's 
Registration  Division's  Labeling  Center 
for  Excellence  (LCE)  within  the  Office  of 
Pesticide  Programs  (OPP)  originally 
developed  this  manual  to  serve  as  a 
training  tool  for  its  new  employees  and 
as  guidance  for  product  management 
team  members  who  are  responsible  for 


performing  label  reviews.  Initially, 
availabihty  of  the  Label  Review  Manual 
was  announced  in  the  Federal  Register 
of  February  8, 1995  (60  FR  7539)  (FRL- 
4934-2).  Since  then,  the  Agency  has 
received  comments  and  suggestions 
from  OPP  label  reviewers  as  well  as  the 
regulated  community.  Accordingly,  the 
manual  has  been  revise'd  to  address 
these  comments  and  to  reflect  current 
changes  in  Agency  policy.  It  is  the  goal 
of  this  manual  to  improve  the  quality  of 
labels  as  well  as  increase  the 
consistency  of  label  reviews. 

The  Label  Review  Manual  is  updated 
on  an  "as  needed"  basis  to  reflect  new 
and  changing  labeling  policies. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Pesticides  and  pests,  and  Pesticide 
labels. 

Dated:  January  14, 1997. 
Stephen  L.  Johnson. 
Director,  Repstiation  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-2495  Filed  1-31-97;  8:45  am] 

BHJJNQ  COOE  0800  BO  T 

FRl-6683-3] 

Common  Sense  Initiative  Council 
(CSIC) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notification  of  pubUc  advisory 
meetings  of  the  Common  Sense 
Initiative  Council  and  the  CSIC's  Metal 
Finishing  and  Printing  Sector 
Subcommittees;  Open  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  PubUc  Law 
92-463,  notice  is  hereby  given  that  the 
Common  Sense  Initiative  Council  and 
the  CSIC's  Metal  Finishing  and  Printing 
Sector  Subcommittees  will  meet  on  the 
dates  and  times  described  below.  All 
meetings  are  open  to  the  pubhc.  Seating 
at  all  three  meetings  will  be  on  a  first- 
come  basis  and  limited  time  will  be 
provided  for  public  comment.  For 
further  information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  with  the  Council  and  two  Sector 
Subcommittee  announcements  below. 

(1)  Common  Sense  Initiative  Council — 
February  19  and  20, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Common 
Sense  Initiative  Council  on  Wednesday, 
February  19, 1997  from  1:00  p.m.  EST 
to  5:30  p.m.  EST  and  Thursday, 
February  20, 1997,  from  8:30  a.m.  EST 


to  3:30  p.m.  EST.  The  meeting  will  be 
held  at  the  Georgetown  University 
Conference  Center,  3800  Reservoir 
Road,  NW.,  Washington,  DC  20057.  The 
telephone  number  is  (202)  687-3200. 

The  Council  will  meet  in  a  strategic 
session  to  discuss  topics  including:  how 
to  balance  making  broad  based  sector 
changes  with  achieving  incremental 
changes  to  existing  systems;  how  sector- 
based  approaches  are  working  in  a 
multi-stakeholder,  consensus  forum;  ~ 
does  the  CSI  process  work  differently 
for  small  and  large  industries;  what  are 
some  possible  structural  changes  for 
CSI;  and  CSI's  two  year  goals.  The 
Council's  goal  for  this  meeting  is  to 
advise  the  agency  on  options  for 
strengthening  CSI. 

For  further  information  concerning 
this  Council  meeting,  please  contact 
Prudence  Goforth,  Designated  Federal 
Officer  (DFO),  at  EPA  by  telephone  on 
(202)  260-7417.  or  by  e-mail  at 
goforth.prudence@epamail.epa.gov. 

(2)  MeUl  Finishing  Sector 
Subcommittee— March  12-13. 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Metal 
Finishing  Sector  Subcommittee  on 
March  12  and  13. 1997,  &x>m 
approximately  9:00  a.m.  EST  to  4:00 
p.m.  EST.  It  is  anticipated  that  some  of 
the  workgroups  will  meet  in  breakout 
sessions  during  this  time.  The  meeting 
will  be  held  at  the  Radisson  Barcelo 
Hotel.  2121  P  Street.  NW.,  Washington, 
DC  20037.  The  telephone  number  is 
(202) 293-3100. 

The  Metal  Finishing  Sector 
Subconunittee  will  focus  on  further 
discussion  of  the  sector's  Strategic  Goals 
Initiative.  It  is  also  anticipated  that  the 
Subcommittee  will  discuss  various 
Sector-endorsed  projects  as  they  relate 
to  the  Goals  effort. 

For  further  information  concerning 
meeting  times  and  agenda  of  the  Metal 
Finishing  Sector  SubNCommittee,  please 
contact  Bob  Benson,  DFO,  at  EPA  by 
telephone  on  (202)  260-8668  in 
Washington,  DC,  by  fax  at  260-8662,  or 
by  e-mail  at 
benson.robertdepamail.epa.gov. 

(3)  Printing  Sector  Subcommittee — 
March  25, 1997 

Notice  is  hereby  given  that  the 
Environmental  Protection  Agency  will 
hold  an  open  meeting  of  the  Printing 
Sector  Subcommittee  on  Tuesday, 
March  25, 1997,  from  approximately 
1:00  p.m.  EST  until  4:00  p.m  EST.  The 
New  York  City  Education  Project  Team 
(NYCEPT)  and  the  Multi-Media  Flexible 
Permit  Project  Team  will  hold  meetings 
the  previous  day,  Monday,  March  24, 
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1997,  from  9:00  a.m.  EST  until  5:00  p.in. 
EST,  and  again  the  morning  of  the 
Subcommittee  Meeting,  Tuesday,  March 
25, 1997,  from  9:00  a.m.  EST  until  noon 
EST.  The  meetings  will  be  held  at  the 
Washington  Hilton  and  Towers,  1919 
Connecticut  Avenue,  NW.,  Washington, 
DC  20009.  The  telephone  number  is 
202-483-3000.  The  purpose  of  the 
Subcommittee  meeting  is  to  discuss  the 
continued  progress  of  the  two  project 
teams.  The  NYCEPT  will  be  reporting 
on  project  developments  in  technical 
assistance  and  community  involvement. 
The  Multi-media  Flexible  Permit  Project 
Team  will  be  reporting  on  the  results  of 
exploring  major  soiut:es,  public 
participation,  and  thresholds  for  the 
proposed  permit. 

-    For  further  information  concerning 
meeting  times  and  agenda  of  the 
Printing  Sector  Subcommittee,  please 
contact  Frank  Finamore,  DFO.  at  EPA 
on  (202)  564-7039  in  Washington,  DC  or 
Mick  Kulik,  Alternate  DFO  at  EPA 
Region  3  on  (215)  566-5337  in 
Philadelphia,  PA. 

Inspection  of  Subcommittee 
Documents:  Documents  relating  to  the 
above  Sector  Subcommittee 
announcements  will  be  publicly 
available  at  the  meeting.  Thereafter, 
these  doomients,  together  with  the 
ofBdal  minutes  for  the  meetings,  will  be 


available  for  public  inspection  in  room 
2821M  of  EPA  Headquarters,  Common 
Sense  hiitiative  Staff,  401  M  Street,  SW., 
Washington,  DC  20460,  telephone 
number  202-260-7417.  Common  Sense 
Initiative  information  can  be  accessed 
electronically  through  contacting  Daria 
Willis  at  willis.dariadepamail.epa.gov. 

» 

Dated:  January  28, 1997. 
Prudence  Goforth, 
Designated  Federal  Officer. 
(FR  Doc.  97-2576  Filed  1-31-97;  8:45  am] 
nUiNG  CODE  66aO-60-P 


[OPP-6«235:  FRL  5589-1] 

Notice  Of  Receipt  of  Requests  to 
Voiuntarily  Cancei  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide. 
Fimgicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
volimtarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdraMm  by 
August  4, 1997,  orders  will  be  issued 
cancelling  all  of  these  registrations. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  OfBce  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(0(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may,  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  annoimces  receipt  by  the 
Agency  of  requests  to  cancel  some  four 
pestidde  products  registered  imder 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  th§ 
following  Table  1. 


Table  i  .  —  Registrations  with  Pending  Requests  for  Cancellation 


Regstration  No. 


006248-00003 

010163-00176 

034704  (ttrr-di- 
0002 

069196-20001 


Product  Name 


Black  Magic  Rat  KHIer  with  Pivalyl 
Prokil  Parattvon  25  WSB. 
Tenax 

Sodhjm  Hypochlorite  12.5% 


Chemical  Name 


2-Pivalyl-1 ,3-indandk)ne 

O.O-Diethyt  Op-nitrophenyl  phosphorotttioate 

O-Ethyl  S-phenyt  ethylphosphonodKhioate 

0,0-Diethyl  &((ethylthio)melhyf)  phosphorodNhioate 
Sodium  hypochlorite 


Unless  a  request  is  withdrawn  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  180-day  period.  "Hie  follov»ring  Table  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 
Com- 
pany No. 


006248 
010163 
034704 
066198 


Company  Name  and  Address 


Black  Magic  Inc.,  217  Space  Park  Dr.,  NashviNe.  TN  3721 1. 

Goiwan  Co.,  Box  5569.  Yuma,  AZ  85366. 

Platle  Cherncal  Co.,  Inc.,  c/o  WiHiam  M.  Mahtxvg,  Box  667,  Greeley,  CO  80632. 

VIdng  Chemical  Co.,  Box  1595,  Rockford.  IL  61110. 
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m.  Procedures  fat  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmariied  before  August  4, 1997.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(8)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Prorisions  for  Disposition  of 
Existing  Stocks 

The  efiisctive  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  efiecting  these  requested 
cancellations  mil  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Fedmnl  Register  (56  PR 
29362)  June  26, 1991;  [FRL  3846-4]. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  reqiurements,  or  is  subject 
to  a  data  caU-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipmmt  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 
they  are  exhausted,  provided  that  such 
fur^er  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  acticms.  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
dtemical. 


Dated:  January  10. 1997. 

Oacar  Moralas, 

Acting  Director,  Pro-am  Management  and 
Support  Division,  Office  of  Pesticide 
Pn^toms. 

[FR  Doc.  97-2494  Filed  1-31-97;  8:45  am) 
iSJJNG  CODC  MM-M-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

NotiM  of  Public  Infonnatlon 
Collaetions  Submitted  to  0MB  for 
Rovtow  and  Approval 

January  27, 1997. 

SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperworic  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperworic 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utiUty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  5, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 
St.,  N.W.,  Washington,  DC  20554  or  via 
internet  to  dconway9fcc.gov  and 
Timothy  Fain,  QMS  Desk  Officer,  10236 
NEOB  725  17th  Street.  N.W., 
Washington.  DC  20503  or 
fain_t6tel.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 


information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconwayOfcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0127. 

Tit/e:  Assignment  of  Authorization. 

Form  No;  FCC  1046. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households:  Business  or  other  for-profit; 
Not-for-profit  institutions;  Federal 
Government;  and  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  6,000. 

Estimated  Time  Per  Response:  5 
minutes. 

Total  Annual  Burden:  498  hours. 

Estimated  Costs  Per  Respondent:  0. 

Needs  and  Uses:  This  form  is  required 
by  the  Communications  Act, 
International  Treaties  and  FCC  Rules  47 
CFR  Parts  1.922, 1.924,  80.19,  87  7i , 
90.119  and  Part  1010.  The  FCC  1046  is 
used  by  appUcants  to  assign 
authorization  of  radio  station  to  another 
entity.  In  accordance  with  the  FCC 
rules,  the  assignor  must  in  writing, 
assign  all  right,  title  and  interest  of  the 
authorization  to  the  other  entity.  The 
form  has  been  revised  to  change  the 
reference  to  Microwave  Radio  Services 
form  and  rule  part  402/Part  94  to  Form 
415/Part  101  as  a  result  of  a  new  rule 
effective  August  1, 1996. 

OMB  Approval  Number:  3060-0056. 

Tide:  Registration  of  Telephone  and 
Data  Terminal  Equipment. 

Fomi  No;  FCC  730. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  2,400. 

Estimated  Time  Per  Response:  24 
hours. 

Total  Annual  Burden:  57,600  hours. 

Estimated  Costs  Per  Respondent: 
Approximately  75  percent  of  the 
respondents  solicit  the  services  of 
testing  laboratories  to  comply  with  the 
requirement  to  submit  test  procedures 
for  certain  electronic  devices.  Costs  for 
these  services  range  from  a  few  hundred 
dollars  to  several  thousand  dollars.  The 
commission  estimates  an  average  cost  of 
$1,500. 

Needs  and  Uses:  FCC  Form  730  is 
used  to  obtain  registration  of  telephone 
equipment  purstiant  to  Part  68  of  the 
Commission's  rules.  In  addition  to  filing 
the  form,  appUcants  are  required  to 
submit  exhibits  and  other  informational 
showings  as  specified  in  Part  68.  Part 
68,  Subpart  C  contains  the  procedures 
for  registering  equipment  and  lists  many 
of  the  exhibits  and  showings  that  must 
be  filed  with  the  application  form.  The 
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exhibits  and  showings  are  described  in 
Section  68.200  (a)  through  (k).  These 
requirements  are  also  specified  in  the 
application  form.  The  information  is 
used  by  the  Common  Carrier  Biireau  to 
determine  whether  such  equipment 
meets  the  criteria  set  forth  in  Part  68  of 
the  Commission's  rules.  This  is 
necessary  in  order  to  prevent 
improperly  designed  equipment  from 
causing  hum  to  the  nation's  telephone 
network. 

Federal  Conununications  Commusion. 
WilUam  F.  Catoo. 
Acting  Sacntary. 

(FR  Doc  97-2501  Piled  1-31-97;  8:45  am] 
I OOM  tnt-at-^ 


NotiM  Of  Public  Infomiation 
CoHmUom  SubmitlMl  to  0MB  for 
Rovtawflnd  Approvsl  ■ 


January  29, 1997. 


SUMMARY:  The  Federal  Communications, 
as  part  of  its  continuing  effort  to  reduce 
paperwork  burden  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
infarmaticm  unless  it  displays  a 
curr«itly  valid  control  nim^r.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperworic 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  niunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infcHination  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonnation  technology. 
DATES:  Written  coounents  should  be 
submitted  on  or  before  March  5, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  omtact  listed  below  as  soon 
as  possible. 

A0IMES8E8:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications,  Room  234, 1919  M 


St.,  N.W.,  Washington.  DC  20554  or  via 
internet  to  dconwayOfcc.gov  and 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB  725  17th  Street.  N.W.. 
Washington,  DC  20503  or  fain — 
t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
infonnation  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPIEMBTTARY  INFORMATION: 

OMB  Approval  No.:  3060-0410. 

Title:  Forecast  of  Investment  Usage 
Report  and  Actual  Usage  of  Investment 
Report. 

fonn  No.:  FCC  495A,  FCC  495B. 

Type  of  Review:  Extension  of  an 
existing  collection. 

Respondents:  Businesses  or  others  for 
profit 

Number  of  Respondents:  150. 

Estimate  Hour  Per  Response:  40  hoius 
per  response. 

Total  Annual  Burden:  12.000. 

Needs  and  Uses:  The  Forecast  of 
Investment  Usage  and  Actual  Usage  of 
Investment  Reports  are  needed  to  detect 
and  correct  forecast  errors  that  could 
lead  to  significant  misallocation  of 
network  plant  between  regulated  and 
nonregulated  activities.  FCC's  purpose 
is  to  protect  the  regulated  ratepayer 
from  subsidizing  the  nonregulated 
activities  of  rate  regulated  telephone 
companies. 

Federal  Communicatioiu  Conunission. 

William  F.  Caton. 

Acting  Secretaiy. 

[FR  Doc  97-2534  Filed  1-31-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-1158-OR] 

Minnesota;  Ma|or  Disaster  and  Reiatetf 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Minnesota 
{FEMA-1158-DR).  dated  January  16. 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  16, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 


January  16. 1997,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.].  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Minnesota, 
resulting  from  severe  winter  storms 
beginning  January  3. 1997,  and  continuing,  is 
of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Staffoid  Disaster  Relief  and 
Emeigency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Minnesota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide 
reimbursement  for  the  costs  of  equipment, 
contracts,  and  personnel  overtime  that  are 
required  to  clear  one  lane  in  each  direction 
along  snow  emergency  routes  (or  select 
primary  roads  in  those  communities  without 
siich  designated  roadways),  and  routes 
necessary  to  allow  the  passage  of  emergency 
vehicles  to  hospitals,  musing  homes,  and 
other  critical  facilities.  Additional  assistance 
may  be  added,  if  wairanted.  Consistent  wdth 
the  requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  StaSord  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance.  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148. 1 
hereby  appoint  Gary  Pierson  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Minnesota  to  have 
been  affected  adversely  by  this  declared 
major  disaster 

FEMA  wrill  provide  reimbursement  for  the 
costs  of  equipment,  contracts,  and  personnel 
overtime  that  are  required  to  clear  one  lane 
in  each  direction  along  snow  emergency 
routes  (or  select  primary  roads  in  those 
communities  widiout  such  designated 
roadways),  and  routes  necessary  to  allow  the 
passage  of  emeigency  vehicles  to  hospitals, 
nursing  homes,  and  other  critical  fecilities  to 
the  counties  of  Becker,  Big  Stone,  Blue  Earth, 
Brown.  Chippewa,  Clay,  Clearwater, 
Cottonwood,  Douglas,  Faribault,  Grant, 
Jackson,  Kandiyohi,  Kittson,  Lac  qui  Parle, 
Lincoln,  Lyon,  Mahnomen,  Marshall,  Martin, 
Murray,  Nicollet,  Nobles,  Norman,  Otter  Tail, 
Pennington,  Pipestone,  Polk,  Pope,  Red  Lake, 
Redwood,  Renville,  Rock,  Roseau,  Stevens, 
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Swift,  Traverse,  Watonwan,  Wilkin,  and 

Yellow  Medicine. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.S16,  Disaster  Assistance) 

James  L.  Witt. 

Director. 

(FR  Doc  97-2565  Filed  1-31-97;  8:45  ami 
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[FEIIU-1153-OR] 

Nevada;  Amendment  to  Notice  of  a 
Ma|or  Diaastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Nevada,  (FEMA-1153^R),  dated 
January  3, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  EmOTgency 
Management  Agency,  Washington.  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Nevada,  is  hereby  amended  to  include 
the  Hazard  Mitigation  Grant  program  in 
those  areas  determined  to  have  b«en 
advwsely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  January 
3. 1997: 

The  Independent  Qty  of  Carson  City  and 
the  counties  of  Churchill,  Douglas,  Lyon, 
Mineral,  Storey,  and  Washoe,  including  the 
Walker  River  Paiute  tribal  lands  located  in 
Lyon,  Churchill,  and  Mineral  Counties  Cor 
Hazard  Mitigation  assistance.  (Already 
designated  ba  Individual  Assistance  and ' 
Public  Assistance). 

(Catalog  df  Federal  Dcxnestic  Assistance  No. 
83.518,  Disaster  Assistance) 
LagrC  Suiiv, 

Executive  Aseodate  Director,  Pesponae  and 
Recovery  Directorate. 

(FR  Doc  97-2564  Piled  1-31-97;  8:45  am] 
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FEDERAL  HOUSINQ  FINANCE  BOARD 

Sunshine  Act  Meeting 

Announcing  an  Open  Meeting  of  the 
Board 

Time  and  Date:  9M>  a.m.  Thursday. 
February  6, 1997. 

Mace:  Board  Room,  Second  Floor,  Federal 
Housing  Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006. 

Status:  The  entire  meeting  will  be  open  to 
the  public 


Matters  to  be  Considered  During  Portions 
Open  to  the  Public: 

•  Qualified  Thrift  Lender  Test— Interim 
Final  Rule 

•  Federal  Home  Loan  Bank  of  Seattle  AHP 
First-Time  Homebuyer  Set-Aside  Program. 

Contact  Person  for  More  Information: 
Elaine  L  Baker,  Secretary  to  the  Board,  (202) 
408-2837. 

Rita  L  Fata-. 

Managing  Director. 

[FR  Doc  97-2702  Filed  1-30-97;  12:51  pm| 
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FEDERAL  MARITIME  COMMKSION 
[Doci(MNo.8fr-q 

A/S  hrarans  Rederi  v.  Companhia  De 
Navegacao  Uoyd  Brasileiro,  et  al.; 
Order 

This  case  originated  with  the 
complaint  of  A/S  Ivarans  Redeii 
("Ivarans")  filed  in  1986.  which  sought 
a  cease  and  desist  order  and  reparations 
for  violations  of  the  Shipping  Act.  1916. 
46U.S.C.  §801  ef  seg.  (1982)  ("1916 
Act"),  and  the  Shipping  Act  of  1984, 46 
U.S.C  app.  S 1701  rt  seq.  ("1984  Act"), 
resulting  from  attempts  by  respondent 
canler  members  of  the  BrazilAJ.S. 
Atlantic  Coast  Pool  Agreement  (FMC 
No.  10027)  ("Respondents"),  to  enforce 
an  arbitration  award  obtained  in  Brazil. 
The  Commission's  proceeding  was 
discontinued  in  1990  with  the 
understanding  that  no  further  efforts  to 
enforce  the  aibitration  award  would  be 
undertaken  by  the  parties  purstiant  to 
rulings  by  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit  that  enforcement  of  the 
arbitration  award  woidd  result  in 
violation  of  the  1984  Act.  Nevertheless, 
it  appeara  that  a  new  effort  to  enforce 
theiubitration  award  is  being  made  in 
Brazil  by  one  of  the  ori^nal  six 
Respondents.  Companhia  de  Navegacao 
Maritima  Netumar  ("Netimiar"). 
Therefore.  Ivarans  filed  the  Motion  to 
Reinstate  Complaint  and  for  a  Cease  and 
Desist  Order  ("Motion")  which  is  before 
us. 


BackgnmBd 

Ivarans,  a  party  to  Agreement  No. 
10027,  a  revenue  poolkig  agreement  in 
the  northbound  BrazilAJ.S.  Atlantic 
coast  trade,  filed  its  complaint  against 
the  other  members  of  the  Agreement  in 
1986.  In  addition  to  Netumar  and 
Ivarans,  the  Respondents  and  patties  to 
the  Agreement  were  Companhia  de 
Navegacao  Lloyd  Brasileiro  ("Lloyd 
Brasileiro"),  another  Brazilian-flag 
carrier,  referred  to  along  with  Netumar 
and  the  U.S.-flag  carrier  (originally 
Moore-McCormack  succeeded  by  United 
States  Lines,  (S.A.)  Inc.  ("USLSA"))  as 


the  "National-Flag  Lines."  and  Empresa 
Lineas  Maritimas  Aigentinas,  S.A. 
("ELMA").  A.  Bottachi  S.A.  de 
Navigadon  CF.LI.  ("Bottachi").  and 
Van  Nievelt  Goudriaan  and  Co.,  B.V. 
("Hopal"),  referred  to  as  the  "Non- 
national  Flag  Lines." 

The  Agreement  divided  the  pool  cargo 
among  the  members,  it««igning  an  80  per 
cent  share  to  the  National-Flag  Lines, 
divided  equally  between  Braidlian  and 
U.S.-flag  lines,  and  a  20  per  cent  share 
to  the  Non-national  Flag  Lines;  provided 
for  a  mininrnm  number  of  sailings  per 
pool  period  for  each  member  carrier, 
established  penalties  for  over-carriage; 
and  provided  for  automatic  suspension 
of  the  pool  when  any  party  or 
combination  of  parties  exceeding  one 
third  of  the  total  pool  share  failed  to 
provide  the  minimiim  number  of 
sailings. 

In  1982,  Moore-McCormack,  then  the 
only  U.S.-flag  carrier  member,  fell 
substantially  short  of  its  miniTniim  40 
sailings.  The  other  members  of  the  ' 
Agreement  sought  substantial  penalties 
from  Ivarans  which  had  carried  a  greater 
proportion  of  the  trade  cargo  as  a  result 
of  Moore-McCormack 's  missed  sailings. 
Pursuant  to  the  Agreement's  pnivision 
for  arbitration,  an  arbitration  panel  was 
assembled  in  Brazil..The  panel  ruled 
that  the  Agreement  had  not  been 
suspended  during  the  1982  pool  period. 
Tbe  panel  found  that  Ivarans  owed 
some  $1,475,017  in  over-carriage 
penalties  to  be  paid  to  the  other 
agreement  parties  in  proportion  to  their 
pool  shares.  However,  the  panel 
reasoned  that,  because  Moore- 
McCormack's  failure  to  make  its  Milinga 
had  been  voluntary,  the  over-carriage 
penalties  due  Moore-MoCormack's 
corporate  successor,  USLSA,  should  be 
paid  instead  to  the  remaining 
Agreement  parties  in  proportion  to  their 
pool  shares. 

Ivarans  then  filed  its  FMC  complaint, 
contending  that  the  interpretation  of  the 
Agreement  by  the  othw  parties  and  the 
aibitratioo  panel  was  inconsistent  with 
the  Agreement's  own  terms  and  the 
Commission's  intention  in  approving 
the  Agreement  and  thus,  enforcement  of 
the  aibitration  award  would  resuh  in 
implementation  of  the  Agreement  not  in 
accordance  with  its  terms  in  violation  of 
the  1984  and  1916  Acts.  The  presiding 
administrative  law  judge  ("ALJ")  agreed 
with  the  arbitration  panel's 
interpretation  of  the  Agreement,  but 
found  that  the  remedy  fashicmed  by  the 
arbitration  panel  was  tmauthorized  by 
the  Agreement  and  that  ita 
implementation  would  result  in  a 
violation  of  the  1984  Act. 

The  Commission  adopted  this  finding, 
agreeing  with  the  ALJ  that  the  thrust  of 
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the  pooling  agreement  was  to  divide  the 
rights  to  pool  cargo  between  National- 
Flag  Lines  and  Non-national  Flag  Lines, 
and  that  the  National-Flag  Lines  could 
be  considered  as  a  group  for  purposes  of 
considering  whether  there  was  a  failure 
ro  meet  its  fninimuin  sailings  by  any 
party  or  combination  of  parties 
exceeding  one  third  of  the  total  pool.  In 
addition,  finding  that  the  mere 
"homologation,"  or  judicial  approval,  of 
the  arbitration  panel's  decision  would 
not  result  in  the  enforcement  of  the 
unauthorized  remedy,  because  the 
arbitration  award  vras  not  self-enforcing 
and  had,  in  foct,  been  vacated  by  a 
Brazihan  court,  the  Commission  denied 
the  cease  and  desist  order  sought  by 
Ivarans. 

On  appeal  by  Ivarans,  the  U.S.  Court 
of  Appeals  for  the  D.C.  Circuit  reversed 
the  Conunission's  dismissal  of  the 
complaint,  finding  that  the  language  of 
the  Agreement  required  that  the 
Agreement  be  suspended  under  the  facts 
presented.  1  On  remand,  the  Commission 
again  denied  Ivarans'  request  for  an 
order  directing  the  Respondents  to  cease 
and  desist  from  attempting  to  collect 
monies  under  the  Agreement  and  for 
attorney's  fees.  The  Commission 
concluded  that  a  cease  and  desist  order 
was  unnecessary,  despite  the 
intervening  decision  of  the  Brazilian 
Supreme  Com!  said  to  reinstate  the 
arbitrators'  award  of  pool  payments  for 
the  1982  pool  period  when  the 
Agreement  was  suspended.  The 
Commission  found  Ivarans'  concerns 
unwarranted,  because  "no  payments 
under  the  Agreement  may  Lawfully  be 
made  for  the  suspension  period  by 
virtue  of  the  Court  of  Appeals'  decision, 
and  enforcement  of  the  Agreement  for 

this  period  appears  imlikely." 

FM.C. .  25  S.R.R.  1061, 1062 

(1990).  The  Commission  noted, 
mneover,  that  USLSA  had  stated  that  it 
"will  take  no  action  to  enforce  the 
arbitration  award  (,]"  and  that  the 
Brazilian  and  Argentina  carriers 
recognized  that  "the  arbitral  decision 
was  contrary  to  the  terms  of  the  Pooling 
Agreement  and  could  not  be  enforced  by 
any  party  without  violating  the  1984  Act 
and/or  the  1916  Act."  Id.  at  1062. 

Therefore,  the  Ccanmission  found  no 
indication  that  violation  of  the  statute 
was  likely  and  considered  an  injunction 
to  obey  the  statute  unnecessary.  In 
dismissing  Ivarans'  compliant,  however, 
the  Commission  acted  *  *  * 

*  *  *  writbout  prejudice  to  its  reuMtatement 
if  any  action  is  token  by  respondents  to 
eniorce  the  Agreement  for  the  suspended 
period.*  *  *  Fuitbermore,  to  save  Ivarans 


the  additional  expense  of  filing  a  new 
complaint*  *  *,  the  Commission  will 
permit  reinstitution  of  this  proceeding  upon 
motion  •  *  •  should  further  action  with 
respect  to  the  complaint  become  necessary. 
Id.  at  1063. 

Ivarans'  Motion  To  Reinstate  the 
Complaint  and  for  a  Cease  and  Desist 
Order 

After  recounting  the  history  of  this 
proceeding,  Ivarans  states  in  its  Motion 
that  on  April  11, 1996,  Netumar  seemed 
a  judicial  "Writ  of  Enforcement"  fit>m 
the  33rd  Qvil  Coiut  of  Rio  de  Janeiro  for 
enforcement  of  the  arbitration  award. 
The  amount  claimed  by  Netumar  for  its 
share  of  the  original  award  plus  interest 
totals  $936,587.  No  response  to  Ivarans' 
Motion  was  received  from  any  party.^ 

Ivarans  reports  that  Netumar  has  filed 
for  protection  from  creditors  imder 
Chapter  11  of  the  U.S.  bankruptcy  codes 
and  has  obtained  an  order  from  the  U.S. 
bankruptcy  court  in  Newark.  N.J.. 
bifurcating  the  case.  Under  the  order, 
the  court  declines  jurisdiction  over  any 
Nettmiar  assets  located  in  Brazil  and 
excludes  firom  participation  in  the  U.S. 
bankruptcy  case  any  claims  arising  from 
or  relating  to  transactions  in  Brazil  or 
creditors  whose  claims  arise  from  such 
transactions.  Thus.  Ivarans  states,  it  will 
be  imable  to  seoire  relief  from  the  U.S. 
bankruptcy  court  if  Netumar  succeeds 
in  collecting  the  arbitration  award  in 
Brazil.  Ivarans  states,  to  the  best  of  its 
knowledge,  that  Netiunar  has  not  filed 
a  bankruptcy  petition  in  Brazil. 

Ivarans  requests  that  the  Commission 
reinstate  this  proceeding  and  order 
Netiimar  to  cease  and  desist  from 
proceeding  in  Brazil  with  its  efforts  to 
enforce  the  arbitration  award.  Such  an 
order  is  appropriate,  Ivarans  advises, 
because,  absent  such  an  order.  Ivarans 
will  suffer  irreparable  injury,  that  is, 
injury  for  which  a  later  Commission 
award  for  reparations  would  be 
inefiiective  due  to  the  Netiunar 
bankruptcy  proceeding.  Ivarans  argues 
that  a  cease  and  desist  order  is  within 
the  Commission's  authority  and  is  the 
most  appropriate  form  of  relief,  citing 
Trans-Pacific  Freight  Conference  v. 
FMC,  314  F.2d  928  (9th  Cir.  1963); 
Pacific  Coast  European  Conference  v. 
FMC.  5?7  F.2d  333  (9th  Cir.  1976);  and 
FMCv.  Australia/U.S.  Atlantic  &  Gulf 
Conference,  337  F.Supp.  1032  (S.D.N.Y. 
1972).  It  is.  says  Ivarans.  its  intention  to 
present  the  cease  and  desist  order  to  the 


Brazilian  court  with  a  request  that  the 
Brazilian  court  "recognize"  the 
Commission's  action  as  a  matter  of 
comity. 

Discussion 

The  relief  requested  by  Ivarans  was 
denied  by  the  Commission  in  1990  only 
because  Netumar's  representations  that 
it  recognized  the  unlawfulness  of  the 
arbitration  award  under  U.S.  law 
rendered  a  cease  and  desist  order 
unnecessary.  The  Commission  stated 
that: 

It  appears  that  no  payments  under  the 
Agreement  may  lawmlly  be  made  for  the 
suspension  period  by  virtue  of  the  court  of 
appeals'  decision  and  enforcement  of  the 
A^eement  for  this  period  appears  unlikely. 
•  *  *  Moreover,  the  Brazilian  and 
Argentinean  carriers  have  done  nothing  to 
date  which  would  constitute  a  violation  of 
law.  *  *  •  [T]he  Brazilian  and  Argentinean 
carriers  recognize  that  "the  arbitral  decision 
is  contrary  to  the  terms  of  the  Pooling 
Agreement  and  could  not  be  enforced  by  any 
party  without  violating  the  1984  Act  and/or 
the  1916  Act."  *  *  *  We  have  no  basis  to 
find  that  respondents  will  act  to  enforce  a 
decision  which  they  recognize  is  unlawful, 
and  thus  see  no  purpose  to  be  served  by 
issuing  a  cease  and  desist  order  in  this 
proceeding. 

25  S.R.R.  at  1062. 

However,  since  the  last  occasion  on 
which  we  had  examined  this  matter, 
Netumar  appears  to  have  ceased  all 
active  service  in  the  U.S.  trades. 
Netumar  was  a  member  of  the  Inter- 
American  Freight  Conference  until  May 
16, 1994.  Netiunar  has  no  current  tariff 
on  file  with  the  Commission.'  We  are 
therefore  concerned  that  the 
Commission  may  lack  jurisdiction  over 
Netumar  because  it  is  no  longer  a 
common  carrier  in  U.S.  commerce. 

Ivarans  contends  that,  as  a  result  of 
Netiunar's  action  in  Brazil,  it  is  likely  to 
suffer  injury  for  which  it  could  not  be 
made  whole.  Ivarans  argues  that  the 
Commission  would  be  unable  to 
effectively  make  an  award  of  reparations 
due  to  Nettimar's  U.S.  bankruptcy  and 
the  order  of  the  bankruptcy  court 
bifurcating  the  proceeding.  Ivarans 
indicates  that  it  intends  to  present  the 
cease  and  desist  order  it  requests  bom 
the  Commission  to  the  Brazilian  court, 
with  a  request  that  it  be  recognized  and 
accorded  "comity."  However,  Ivarans 
makes  no  statement  as  to  whether  it 


>  A/S  hmrmf  Rdderf  v.  United  State;  805.  F.2d 
1441  (D.C  Or.  1990). 


■  '  Ivarans  tervwl  it*  Motion  on  counsel  who  had 
raptvMntad  Netumar.  Lloyd  Bruileiro,  USLSA. 
ELMA  and  Bottachi  before  the  proceeding  vras 
difcontinued  in  1990.  It  does  not  appear  bam  the 
record  that  service  on  attorneys  who  repraMntad 
Netumar  in  the  t>ankruptcy  pfoceeding  ¥«• 
attamptad. 


'This  information  is  baaed  on  examination  of  the 
Commission's  tariff  and  agraaroent  files,  of  which 
the  Commission  herein  takaa  official  notice 
pursuant  to  46  CFR  f  502.161.  Netumar's  only  ATFI 
tariff.  Tariff  No.  030.  was  canceled  a*  of  May  23. 
1095  (Notice  published  in  the  Fadacal  BagMar.  60 
FT?  25910  (May  15, 1995)).  Netumar  «ras  reflected 
in  FMC  tariff  organiaiion  raowds  as  an  affiliate  of 
the  Inter-American  Freight  Conference  until  May 
16, 1904. 
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participated  in  the  proceeding  before 
the  Brazilian  court  before  entry  of  the 
order  of  enforcement;  whether  it  has 
presented  or  plans  to  present  to  the 
Brazilian  court  the  decision  of  the  U.S. 
Court  of  Appeals  finding  that  the 
arbitration  award  was  not  in  accordance 
with  the  Shipping  Act  of  1984;  whether 
it  presented  to  the  Brazilian  court  the 
Commission's  1990  order  on  remand  or 
Netumar's  own  acknowledgment  in  the 
Commission  proceeding  on  remand  that 
"the  arbitral  decision  was  contrary  to 
the  terms  of  the  Pooling  Agreement  and 
could  not  be  enforced  by  any  party 
without  violating  the  1984  Act  and/or 
the  1916  Act;"  or  whether  Ivarans  has 
appealed  the  decision  of  the  Brazilian 
court.^  Nor  does  Ivarans  raise  or  address 
the  issue  of  present  Commission 
jurisdiction  over  Netimiar,  or  the 
extraterritorial  nature  of  the  relief  it 
requests. 

There  is  a  troubling  corollary  issue 
raised  by  Ivarans'  argument  that  the 
Commission  would  be  imable  to 
effectively  make  an  award  of  reparations 
due  to  Netumar's  U.S.  bankruptcy  and 
the  order  of  the  bankruptcy  court 
bifurcating  the  proceeding;  it  is  unclear 
whether  imder  these  circumstances  a 
cease  and  desist  order  issued  by  the 
Commission  would  be  enforce^le.  We 
are  also  concerned  that  the  issue  of 
present  Commission  jurisdiction  over 
Netumar  be  addressed. 

While  Netiunar  may  have  acted  in 
violation  of  the  1984  Act  by  seeking  to 
enforce  an  unlawful  interpretation  of 
the  pooling  agreement,  Ivarans  has  not 
offered  compelling  evidence  that  it  has 
been  damaged  by  Netumar's  action. 
Ivarans  has  not  provided  a  copy  of  the 
Brazilian  court's  order  of  enforcement 
nor  any  evidence  of  action  by  Netimiar 
to  secure  attachment  or  other  action 
against  Ivarans'  assets  in  Brazil, 
llierefore,  we  are  disposed  to  grant 
Ivarans'  Motion  only  to  the  extent  of  re- 
opening the  proceeding  and  allowing 
Ivarans  an  opportimity  to  present 
evidence  as  to  the  present  status  of 
proceedings  in  Brazil  (including  the 
orders  of  the  Brazilian  court  not 
previously  provided  by  Ivarans  in 
support  of  its  Motion),  actual  or  likely 
damages  to  Ivarans,  and  what  form  of 
relief  it  believes  the  Conunission  can 
effectively  grant. 

Therefore,  it  is  ordered.  That  F.M.C. 
Docket  No.  86-9,  A/S  Ivarans  Rederi  v. 
Companhia  de  Navegacao  Lloyd 
Brasileiw,  et  al.,  is  re-opened  and  it  is 


<  A  copy  of  Netumar's  March  7, 1996  application 
to  the  Brazilian  court  for  enforcement  of  the  award 
and  an  English  translation  are  attached  as  Exhibit 
1  to  Ivarans'  Motion.  However,  no  copies  of  other 
pleadings  or  the  court's  order  of  enforcement  an 
provid^ 


referred  to  the  Chief  Administrative  Law 
Judge,  for  assignment  and  issuance  of  an 
initial  decision; 

It  is  further  ordered.  That  the 
administrative  law  judge  to  whom  this 
proceeding  is  assigned  shall  exercise  his 
discretion  to  insure  that  the  issues  are 
resolved  by  the  most  expeditious  means 
consistent  with  due  process  and  a 
sufficient  record  upon  which  to  render 
a  decision: 

It  is  further  ordered.  That  the 
following  issues  be  addressed  by  Ivarans 
in  the  proceeding: 

1.  Commission  jurisdiction  over 
Netiunar; 

2.  Ivarans'  role  in  the  proceedings  in 
Brazil  and  the  status  of  those 
proceedings; 

-  3.  Damage  to  Ivarans  resulting  from 
Netumar's  action;  and 

4.  What  relief  the  Commission  might 
efiiectively  grant. 

It  is  further  ordered.  That  pursuant  to 
Rule  61  of  the  Commission's  Rules  of 
Practice  and  Procedure,  46  C.F.R. 
§  502.61,  the  initial  decision  of  the 
Administrative  Law  Judge  shall  be 
issued  by  November  1, 1997  and  the 
final  decision  of  the  Commission^shall 
be  issued  by  February  28, 1998; 

It  is  further  ordered.  That  notice  of 
this  Order  be  pubUshed  in  the  Federal 
Register,  and  a  copy  be  served  on  A/S 
Ivarans  Rederi; 

It  is  further  ordered.  That  other 
persons  having  an  interest  in 
participating  in  this  proceeding  may  file 
petitions  for  leave  to  intervene  in 
accordance  with  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  46  C.F.R.  §  502.72; 

It  is  further  ordered,  That  all  further 
notices,  orders,  and  decisions  issued  by 
or  on  behalf  of  the  Commission  in  this 
proceeding,  including  notice  of  the  time 
and  place  of  hearing  or  prehearing 
conference,  shall  be  served  on  parties  of 
record;  and 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  of 
record  in  this  proceeding  shall  be 
directed  to  the  Secretary,  Federal 
Maritime  Commission,  Washington, 
D.C.  20573,  in  accordance  with  Rule  118 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  46  C.F.R.  502.118,  and 
shall  be  served  on  all  parties  of  record. 

By  the  Commission. 
Joseph  C  PoUdng, 
Secretary. 

IFR  Doc  97-2531  Filed  1-31-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
apphed  under  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
noticerbave  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  18, 1997. 

A.  Federal  Reeenre  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  ICansas 
Qty,  Missouri  64198-0001: 

1.  Charleen  Y.  Frerichs,  Hildreth, 
Nebraska;  to  acquire  an  additional  6.8 
percent,  for  a  total  of  100  percent,  of  the 
voting  shares  of  Hildreth  State 
Company,  Inc.,  Hildreth,  Nebraska,  and 
thereby  indirectly  acquire  State  Bank  of 
Hildreth.  Hildreth,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1997. 
famifcr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-2528  Filed  1-31-97: 8:45  am) 
■SJJNQ  cooc  tti»-ei-F 


Fonnatlons  of,  Acquisitions  l»y,  and 
Mergers  of  Bank  HoMIng  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piuvuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
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be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  imsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  27, 
1997. 

A.  Federal  Reserre  Bank  of  Cliicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  First  Equity  Corp.,  Skokie,  Illinois; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Ist  Equity  Bank.  Skokie, 
Illinois,  a  de  novo  bank. 

Board  of  Govemois  of  the  Federal  Reserve 
System,  January  28, 1997. 

JennifiBr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  97-2527  Filed  1-31-97;  8:45  am] 
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NotiM  of  Proposals  to  Engage  In 
Psrmlssibls  Nonbanking  Actlvltiss  or 
to  Acquire  Companlss  ttiat  are 
Engagsd  In  Psrmlssibla  Nonbanking 
Actlvltisa 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regiilation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 


Each  notice  is  avulable  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consiunmation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resourcas,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  tlus  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  Febniary  18, 1997. 

A.  Federal  Reserve  Bank  of  Qeveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street.  Cleveland,  Ohio 
44101-2566: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  acquire  Banc  One  Capital 
Corporation,  Coliunbus,  Ohio,  and 
thereby  engage  in  underwriting  and 
dealing  to  a  limited  extent  in  all  types 
of  debt  and  equity  securities.  SeeJ.P. 
Morgan  S-  Co..  Inc..  The  Chase 
Manhattan  Corp.,  Bankers  Trust  New 
York  Corp..  Citicorp  and  Security 
Pacific  Corp.,  75  Fed.  Res.  Bull.  192 
(1989). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1997. 

Jennifsr  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-2526  Filed  1-31-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[Docket  No.  C-3703] 

AAF-McQuay.  Inc.;  Prohlbitsd  Trada 
Practicss,  and  Afflmurtiva  Corractiva 
Actiona 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  Kentucky-based  manufactuirer 
of  residential  air  filters  fitun  making  any 
representation  regarding  the 
performance,  health  or  other  benefits,  or 
efficacy  of  air  cleaning  products,  unless 
the  respondent  possesses  competent  and 
reliable  scientific  evidence  to 
substantiate  such  representations. 
DATES:  Complaint  and  Order  issued 
January  6, 1997.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Milgrom,  Federal  Trade 
Commission,  Cleveland  Regional  Office, 
668  Euclid  Avenue,  Suite  520-A, 
Cleveland.  OH  44114-3006.  (216)  522- 
4210. 

SUPPLEMENTARY  aiFORMATION:  On 
Monday,  October  28. 1996,  there  was 
published  in  the  Federal  Register.  61  FR 
55641,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  AAF- 
McQuay,  Inc.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat  721;  15  U.S.C  46.  InterpreU 
or  applies  sec.  5,  38  Stat  719,  as  amended; 
15  U.S.C.  45) 

Banjamin  I.  Bonnan, 

Acting  Secretary. 

[FR  Doc.  97-2S84  Filed  1-31-97;  8:45  am) 
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[DM.  C-3701] 

Claaa  RInga,  Inc.,  at  al.;  Prohlbttad  - 
Trada  Practicaa,  and  Affirmatlva 
Corractiva  Actiona 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  permits  Class  Rings,  Inc. 
to  acquire  L.G.  Balfour  Company  and 
prohibits,  among  other  things.  Class 


'  Copies  of  (be  Complaint  and  the  Decision  and 
Order  are  available  from  tbe  Commissiou'i  Public 
Reference  Branch,  H-130,  eth  Street  k  Pennaylvania 
Avenue  NW..  Waahington.  DC  20S8a 
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Rings,  Inc.  and  Castle  Harlan  from 
acquiring  or  agreeing  to  acquire  from 
Town^  Ck)untry  any  stock,  share 
capital,  equity,  or  oUier  interest  in  or 
assets  of  Gold  Lance. 
DATES:  Complaint  and  Order  issued 
December  20, 1996.^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Krauss,  FTC/S-3627, 
Washington,  D.C.  20580.  (202)  326- 
2713. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  8, 1996,  there  was 
published  in  the  Federal  Register  61  FR 
52796,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Castle 
Harlan  Partners,  n,  for  the  piupose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jiuisdictional  Bndings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat  721;  15  U.S.Q  46.  Interpret 

or  apply  sec  S,  38  Stat  719,  as  amended;  sec. 

7,  38  Stat  731,  as  amended;  15  U.S.C  45, 18) 

Bwniwiiiii  L  Beman, 

Acting  Secretary. 

(FR  Doc  97-2585  Filed  1-31-97;  8:45  am) 
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[DfcLC-3702] 

nitration  Manufacturing,  Inc.,  et  al.; 
Prohil)ited  Trade  PracticM,  and 
Afflrmativa  Corractiva  Actiona 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  an  Alabama-based  corporation 
and  three  of  its  officers  from  making  any 
representation  regarding  the 
performance,  health  or  other  benefits,  or 
efficacy  of  air  cleaning  products,  and 
from  using  the  name  "Allergy  2000"  or 
any  other  trade  names  that  represents 
that  such  products  will  relieve  allergy 
symptoms,  imless  the  respondents 
possesses  competent  and  reliable 


scientific  evidence  to  substantiate  such 
representations. 

DATES:  Complaint  Order  issued  January 
6, 1997.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Milgrom,  Federal  Trade 
Commission,  Cleveland  Regional  Office, 
668  Euclid  Avenue,  Suite  520-A, 
Cleveland,  OH  44114-3006.  (216)  522- 
4210. 

SUPPLEMENTARY  INFORMATION:  On 
Monday,  October  28, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
55642,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Filtration 
Manufactiuing,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  wWch  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stet  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C.  45) 

Benjamin  L  Bflnaan, 

Acting  Secretary. 

(FR  Doc.  97-2586  Filed  1-31-97;  8:45  am] 
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PM.C-9700] 

Waelay-Jesaan  Corporation; 
Prottit>ltad  Trada  Practioaa,  and 
Afflrmativa  Corractiva  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  an  Illinois-based  manufacturer  of 
opaque  contact  lenses  to  divest,  within 
four  months,  the  Pilkington  Barnes 
Hind's  opaque  lens  business  to  a 
Commission-approved  acquirer. 
DATES:  Complaint  and  Order  issued 
January  3, 1997.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Catharine  Moscatelli,  rrC/S-2308, 


1  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Azcuenaga's  statement 
are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  k  Pennsylvania 
Avenue.  N.W..  Washington,  D.C  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  k  Pennsylvania 
Avenue.  NW..  Washington,  DC  20580. 

'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  k  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C  20580. 


Washington,  D.C.  20580.  (202)  326- 
2749. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  8, 1996,  there  was 
published  in  the  Federal  Register,  61  FR 
52799,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Wesley- 
Jessen  Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestion;: 
or  objections  regarding  the  prop>osed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat  731;  15  U.S.C  46.  Interpret 
or  apply  sec.  5,  38  Stat  719,  as  amended;  sec 
7,  38  Stat  731.  as  amended;  15  U.S.C  45. 18) 

Benjamin  I.  Bemum, 

Acting  Secretary. 

[FR  Doc.  97-2587  Filed  1-31-97  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offlca  of  ttta  Sacretary 

Statamant  of  Organization,  Functions, 
and  Datagationa  of  Authority 

Part  A,  (Office  of  the  Secretary),  of  the 
Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Chapter  ABC,  "Office  of 
Intergovernmental  Af&irs  (OlA),"  as  last 
amended  at  61  FR  24311,  dated  May  14, 
1966;  and  Chapter  AC,  "Office  of  Public 
Health  and  Science  (OPHS),"  as  last 
amended  at  60  FR  56606-06  dated 
November  9, 1995  are  being  revised. 
The  change  is  to  transfer  the  military 
liaison  and  veterans  affairs  function 
bom  the  OIA  to  the  OPHS.  The  changes 
are  as  follows: 

I.  Under  Chapter  ABC,  "Office  of 
Intergovernmental  Affairs,"  Section 
ABC.OO  MissicMi,  delete  any  references 
to  the  Office  of  Veterans  Affairs  and 
Military  Liaison;  and  under  Section  20 
Functions,  delete  the  fifth  paragraph  in 
its  entirety. 

n.  Under  Chapter  AC.  "Office  of 
Public  Health  and  Science,"  the 
"Immediate  Office  (ACA),"  add  item 
*12  to  read  as  follows: 

12.  The  Office  of  Veterans  Affairs  and 
Military  Liaison  provides  advice  and 
counsel  and  appropriate  information 
and  liaison  to  the  White  House,  the 
Secretary,  and  the  veteran's  and  military 
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organizations  and  associations;  develops 
initiatives  with  the  Department  to 
improve  services  to  veterans  and  the 
military;  and  focuses  health  and  human 
resources  on  the  needs  of  all  veterans 
and  military  families  as  part  of  a  Health 
and  Human  Services/Department  of 
Veterans  ARiairs/Department  of  Defense 
.initiative  to  better  serve  their  health  and 
human  service  needs.  Provides 
coordinative  support  relating  to  sick, 
disabled  and  disadvantaged  veterans/ 
military  for  research  targeted  toward 
specific  areas. 

Dated:  January  28, 1997. 

HuJ.CaUahan, 

Assistant  Secretary  for  Management  and 
Budget. 

|FR  Doc.  97-2574  Filed  1-31-97;  8:45  am] 


StatofiMftt  of  Organization,  Functions 
and  Delegationa  of  Autlwrity;  Program 
Support  Center 

Part  P.  (Program  Support  Center)  of 
the  Statement  of  Organization, 
Functions  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Himian  Services  (60  FR  51480,  October 
2, 1995  as  amended  most  recently  at  61 
FR  53226.  October  10, 1996)  is  amended 
to  reflect  changes  in  Chapter  PC  with 
Part  P,  Program  Support  Center, 
Department  of  Health  and  Human 
Services  (PiHS).  These  changes  will 
more  accurately  reflect  the 
responsibilities  of  the  Divisions  within 
the  Financial  Management  Service. 

Program  Support  Center 

Under  Part  P.  Section  P-20. 
Functions,  change  the  following: 

Chapter  PC,  Financial  Management 
Service  (PC)  is  amended  as  follows: 

Delete  the  functional  statement  in  its 
entirety  for  the  Division  of  Payment 
Management  (PCC)  and  substitute  it 
with  the  following: 

Division  of  Payment  Management  (PCC) 

(1)  Manages  a  Payment  Management 
System  (PMS)  which  pays  the  HHS 
grants  and  contracts  and  provides  such 
services  to  other  Departments;  (2) 
assures  the  timely  payment  to  grantees 
and  contractors  and  prescribes 
requirements  for  grantee  and  contractor 
reporting  of  expenditures  and 
accoimtability  of  Federal  cash  received; 
(3)  operates  and  provides  the  automated 
data  processing  support  and 
maintenance  of  the  PMS;  (4)  approves 
f>a)rments  to  grant  recipients;  (5) 
manages  Federal  cash  in  the  hands  of 
grant  recipients;  (6)  provides  technical 
guidance  to  HHS  components  in  the 
area  of  electronic  commerce  and 


electronic  funds  transfer:  (7)  provides 
financial  data  to  ciistomer  agencies 
relative  to  grant  activity;  (8)  collects, 
deposits,  and  reports  interest  earned  on 
Federal  funds  held  by  all  non- 
governmental recipient  organizations; 
(9)  provides  debt  management  services 
to  customer  agencies;  (10)  maintains 
liaison  with  Federal  regulatory  agencies 
and  National  Banking  Associations 
relative  to  cash  management,  financial 
reporting,  electronic  commerce,  and 
electronic  funds  transfer,  and  (11) 
maintains,  operates  and  develops  policy 
in  support  of  the  Departmental  Central 
Registry  System. 

Under  tne  heading  Division  of  Fiscal 
Services  (PCE),  delete  the  title  and 
functional  statement  in  its  entirety  and 
substitute  the  following: 

Division  of  Financial  Operations  (PCE) 

(1)  Provides  comprehensive 
accounting  and  fiscal  services  for  HHS 
and  other  customer  agencies;  (2) 
performs  all  financial  transactions 
necessary  to  implement  the  authorized 
budget  and  program  plans  of  customer 
agencies;  (3)  provides  complete 
financial  reporting  for  all  customers  as 
required  for  both  program  management 
and  oversight  agencies  to  meet  or 
exceed  all  applicable  accounting 
standards;  (4)  provides  complete  debt 
management  services;  (5)  directs 
planning  and  implementation  of 
accounting  systems  and  procedures;  (6) 
furnishes  fiscal  advice  for  contracting 
and  purchasing  operations;  (7)  provides 
financial  technical  and  policy  guidance 
to  headquarters  and  field  program 
offices  to  support  design  and  operation 
of  authorized  programs;  (8)  maintains 
accounts  of  designated  programs;  (9) 
provides  advice  on  the  proper  use  of 
appropriated  and  other  funds;  (10) 
prepares  auditable  financial  statements 
for  intemd  and  external  use;  (11) 
analyzes  and  audits  financial 
transactions;  (12)  leads  or  participates  in 
the  design  and  development  of  new  or 
modified  accounting  systems;  (13) 
provides  liaison  and  representation  on 
fiscal  and  accounting  matters  for 
customer  agencies;  (14)  provides  for 
integration  of  accounting  and  related 
management  control  systems;  (15) 
performs  financial  and  management 
control  reviews;  (16)  provides  a  full 
range  of  disbursement  services  for 
customer  agencies;  and  (17)  provides 
comprehensive  ADP  support  for  all 
financial  operations. 

Dated:  January  28. 1997. 
Lynnda  M.  Regan. 
Director,  Prtjgram  Support  Center. 
[FR  Doc.  97-2612  Filed  1-31-97;  8:45  ami 
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Centers  for  Dii 
Prevention 


Control  and 


National  Center  for  HIV.  STD,  and  TB 
Prevention;  Meetings 

The  National  Center  for  HIV,  STD, 
and  TB  Prevention  (NCHSTP)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
following  meeting: 

Name:  (]onsultation  on  Guidelines  for  HIV 
Prevention  Case  Management,  a  Behavioral 
Prevention  Intervention  Conducted  by  Public 
Health  Programs  in  the  United  States. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  18, 1997;  9  a.m.-4:15  p.m., 
February  19. 1997. 

Place:  Wyndham  Garden  Hotel.  125  10th 
Street,  Atlanta,  Georgia  30309,  telephone 
404/873-4800.  fiax  404/872-7377. 

Status:  Open  to  the  public  for 
participation,  comment,  and  observation, 
limited  only  by  the  space  available.  The 
meeting  room  accommodates  approximately 
50  people. 

Purpose:  To  invite  comment  from 
recognized  representatives  of  public  healdi 
agencies  and  the  public  on  revising  the 
existing  prevention  case  management 
guidelines.  HIV  Prevention  Case  Management 
was  initially  funded  by  CDC  in  1992. 
Guidelines  for  this  intervention  were      ^^ 
published  in  "Guidelines  for  Health 
Education  and  Risk  Reduction  Activities," 
U.S.  Department  of  Health  and  Human  . 
Services,  April  1995.  Because  prevention 
case  management  is  a  relatively  new  type  of 
HIV  prevention  intervention,  important 
issues  have  emerged  based  on  the 
experiences  of  those  implementing  the  first 
programs  of  this  type. 

Matters  to  be  Discussed:  Agenda  items  will 
focus  on  discussion  of  prevention  case 
management  practices  and  principles  for  the 
purpose  of  disease  control  and  prevention  in 
the  United  States  concerning  HIV,  STD,  and 
TB. 

Contact  Person  For  More  Information:  Amy 
DeGroff,  Division  of  HIV/AIDS  Prevention, 
NCHSTP,  CDC,  M/S  E40, 1600  Clifton  Road, 
NE,  Atlanta,  Georgia  30333,  telephone  404/ 
639-2918. 

Dated:  January  26, 1997. 

Carolyn  J.  RuneU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  97-2571  Filed  1-31-97;  8:45  am] 
■UMQ  coof  4in>ia-» 


National  Center  for  Healttt  Statistics; 
Meeting 

The  National  Center  for  Health 
Statistics  (NCHS).  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  meeting: 

Name:  1997  Joint  Meeting  of  the  Public 
Health  Conference  on  Reontls  and  Statistics 
and  the  Data  Users  Conference. 

Times  and  Dates:  9  a.m.-5  p.m.,  July  28- 
30, 1997;  9  a.m.-12:30  p.m.,  July  31. 1997. 
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Place:  Omni  Shorebam  Hotel,  2500  Calvert 
Street,  N.W..  Washington.  D.C.  20008. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  Preregistration  is 
recommended,  and  there  is  no  registration 
fee.  Please  obtain  registration  information 
from  the  contact  person  listed  below. 

Purpose:  The  agenda  will  focus  on 
collaborations  for  health  information  sharing 
among  the  various  stakeholders  and  partners 
in  public  health.  Papers  presented  will 
address  the  theme,  "Partnerships, 
Technologies,  and  Communities:  Evolving 
Roles  for  Health  Data."  Each  day  will  focus 
on  a  public  health  issue  as  follows:  Day  1, 
"Health  Information  Partnerships — National, 
State,  and  Local;"  Day  2,  "Information 
Technology  and  Informatics;"  and  Days  3 
and  4,  "Communities  at  Risk."  This  agenda 
will  cover  a  broad  spectrum  of  current  and 
future  public  health  concerns.  Agenda  items 
are  subject  to  change  as  priorities  dictate. 

Contact  Person  For  More  Information: 
Substantive  program  and  registration 
information  for  the  meeting  may  be  obtained 
from  Barbara  Butler,  Public  Health 
Conference  on  Records  and  Statistics,  Office 
of  Data  Standards,  Program  Development, 
and  Extramural  Programs,  NCHS,  CDC,  Room 
1100,  Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  Maryland  20782, 
telephone  301/436-7122,  extension  144. 

Dated:  January  28, 1997. 
Cuolynl.RuMeU. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc  97-2580  Filed  1-31-97;  8:45  am] 
BiUMQ  CODE  4m-1»-P 


Food  and  Drug  Administration 
[DoctotNo.97F-0035] 

Ashland  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ashland  Chemical  Ck).  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  polypropylene  glycol 
with  a  molecular  weight  of  1,200  to 
3,000  as  a  defoaming  agent  in  water  for 
sliced  potatoes.  - 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  5. 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  GiUiam,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 


217),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-418-3167. 

SUPPt.EMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  40g(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP.  6A4490)  has  been  filed  by 
Ashland  Chemical  Co.,  One  Drew  Plaza, 
Boonton,  NJ  07005.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  173.340  Defoaming 
agents  (21  CFR  173.340)  to  provide  for 
the  use  of  polypropylene  glycol  with  a 
molecular  weight  of  1.200  to  3,000  as  a 
component  of  defoaming  agents  in  water 
for  sliced  potatoes. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  original 
petition  that  is  the  subject  of  this  notice 
on  public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  March  5. 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  ntmiber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  17. 1997. 
Alan  M.  Rulis, 

Director,  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  97-2532  Filed  1-31-97;  8:45  am] 
BN.LMO  CODE  41«»41-F 


[Docket  No.  MN-0391] 

Review  of  Infant  Formula  Nutrient 
Requirements  for  Preterm  Infants; 
Announcement  of  Open  Meeting 

AGENCY:  Food  and  Drug  Administraticm, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  and  the  Lifie 
Sciences  Research  Office  (LSRO)  of  the 
Federation  of  American  Societies  for 
Experimental  Biology  (FASEB)  are 
announcing  an  open  meeting  on  the 
review  of  infant  formula  nutrient 
requirements  for  preterm  infants.  The 
LSRO/FASEB  has  undertaken  Uiis 
review  and  will  prepare  a  documented 
scientific  report  that  summarizes  the 
available  information.  To  assist  in  the 
preparation  of  its  scientific  report, 
LSRO/FASEB  is  inviting  the  submission 
of  scientific  data,  information,  and 
views  bearing  on  this  topic  both  in 
writing  and  orally  at  the  open  meeting. 
DATES:  The  LSRO  will  hold  a  1-day 
open  meeting  on  this  topic  on  March  26, 
1997.  The  meeting  will  begin  at  9  a.m. 
Requests  to  make  oral  presentations  at 
the  open  meeting  must  be  submitted  in 
writing  and  received  by  March  7, 1997. 
To  be  included  in  the  review  process, 
written  presentations  of  scientific  data, 
information,  and  views  shotdd  be 
submitted  on  or  before  June  30, 1997. 
Written  materials  arriving  at  LSRO/ 
FASEB  on  or  before  March  20, 1997, 
will  be  part  of  the  official  record  of  the 
open  meeting. 

ADDRESSES:  'The  open  meeting  will  be 
held  in  the  Chen  Auditorium,  Lee  Bldg., 
Federation  of  American  Societies  for 
Experimental  Biology,  9650  Rockville 
Pike,  Bethesda,  MD.  Written  requests  to 
make  oral  presentations  of  scientific 
data,  information,  and  views  at  the  open 
meeting  should  be  submitted  to  Daniel 
J.  Raiten  (address  below)  and  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration; 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  Two  copies  of  the 
scientific  data,  information,  and  views 
are  to  be  submitted  to  each  office.  These 
two  copies  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimmnt. 
FOR  FURTKR  INFORMATION  CONTACT: 
Daniel  J.  Raiten.  Life  Sciences  Research 
Office.  Federation  of  American  Societies 
for  Experimental  Biology.  9650 
Rockville  Pike.  Bethesda,  MD  20814- 
3998,  301-530-7030  or  Linda  H. 
Tonucci,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-456).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-205-5372. 
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SUPPLEMENTARY  INFORMATION:  FDA  has  a 
contract  (223-92-2185)  with  FASEB 
concerning  the  analysis  of  scientific 
issues  that  bear  on  the  safety  of  foods 
and  cosmetics.  The  objectives  of  this 
contract  are  to  provide  infonnation  to 
FDA  on  general  and  specific  issues  of 
scientific  fact  associated  with  the 
analysis  of  human  nutrition. 

Inrant  formulas  for  infants  with  low 
birthweight  are  regulated  as  exempt 
infant  formulas  under  the  Infant 
Formula  Act  of  1980  and  its  1986 
amendments  (21  U.S.C.  350a).  Exempt 
infant  formulas  may  have  nutrients  or 
nutrient  levels  that  are  different  from 
those  that  are  codified  in  21  CFR 
107.100,  if  the  manufacturer  of  the 
infant  formula  can  justify  the  nutrient 
deviation.  LSRO  will  perform  a  review 
to  consider  the  scientific  basis  for 
having  different  recommendations  for 
energy  and  macronutrients  (protein,  fat, 
including  long-chain  polyunsatiu^ted 
fatty  acids  (LCPUFA's),  and 
carbohydrates)  in  formulas  for  low 
birthweight  preterm  infants. 

In  the  Federal  Register  of  November 
15, 1996  (61  FR  58566),  FDA  announced 
that  it  asked  FASEB,  as  a  task  under 
contract  223-92-2185,  to  provide  FDA's 
Center  for  Food  Safety  and  Applied 
Nutrition  with  both  an  up-to-date 
review  of  nutrient  requirements  of 
preterm  infants  and  of  the  effects  of  new 
information  about  nutritional  needs  of 
preterm  infants  on  recommendations  for 
levels  of  nutrients  in  formulas  for 
preterm  infants.  In  response  to  this 
request,  FASEB  has  directed  LSRO  to 
obtain  state-of-the-art  scientific 
information  on  infant  nutrient 
requirements  and  related  scientific 
questions  on  specifications  for  preterm 
infjant  formula.  The  LSRO/FASEB  has 
undertaken  a  study  and  will  prepare  a 
docuimented  scientific  report  that 
summarizes  the  available  information 
related  to  these  questions. 

LSRO  is  performing  a  review  of  the 
scientific  and  medical  literature  with  a 
particular  emphasis  on  studies 
published  since  1986,  when  21  U.S.C. 
350a  was  last  amended.  Requirements  of 
other  governmental  bodies  are  also 
being  considered  in  this  review. 
Specifically,  LSRO  wijl  address  the 
following  issues  in  its  review: 

(1)  What  scientific  basis  is  there  to 
support  requirements  for  energy  and 
macronutrients  (protein,  fat,  and 
carbohydrates)  in  infant  formulas 
intended  for  use  by  preterm  infants  as 
distinct  from  the  requirements  for 
energy  and  macronutrients  in  formulas 
for  term  infants?  The  American 
Academy  of  Pediatrics,  the  European 
Society  for  Pediatric  Gastroenterology 
and  Nutrition,  and  the  Canadian 


Pediatric  Society  have  proposed  some 
nutrient  requirements  for  preterm 
infants  distinct  bom  those  for  term 
infants. 

(2)  Has  scientific  knowledge  advanced 
to  the  point  that  distinct  composition 
standards  for  energy  and  macronutrients 
in  formulas  for  these  preterm  infants  are 
warranted? 

(3)  Nutrient  requirements  of 
hospitalized  preterm  infants  who  are  fed 
enteral  formulas  are  sometimes 
described  according  to  stages,  such  as  a 
first  or  transition  stage  (between  birth 
and  10  days  of  age),  a  stable  growing 
stage  (fit>m  about  10  days  until 
discharge  from  hospital,  6  to  8  weeks 
after  birth),  and  a  post-discharge  stage 
(fi'om  discharge  home  to  approximately 

1  year  of  age).  Is  there  scientific 
evidence  to  support  more  than  one  set 
of  energy  and  macronutrient 
requirements  to  support  growth  and 
development  of  the  hospitalized 
preterm  infant  at  the  different  stages  of 
development?  If  so,  how  should  the 
stages  be  defined? 

(4)  Are  the  energy  and  macronutrient 
requirements  for  infant  formulas  for 
term  infants  sufficient  for  healthy  post- 
discharge  preterm  infants? 

(5)  Is  there  scientific  evidence  to 
support  specific  deviations  from  ciurent 
nutrient  standards  for  healthy  post- 
discharge  preterm  infants,  and  if  so, 
what  would  they  be,  and  to  what  stage 
(age/weight)  should  these  special 
formulas  be  given? 

(6)  Does  available  evidence  establish 
the  essentiality  of  addition  of 
subcomponents  of  the  macronutrients 
(specifically,  taurine,  carnitine,  and 
LCPUFA's)  to  formulas  for  preterm 
infants,  and  if  so,  does  the  evidence 
establish  what  the  amount  and  ratios  of 
these  compounds  should  be  in  the 
formula?  For  example,  the  Canadian 
Guidelines  for  the  Composition  and 
Clinical  Testing  for  Formulas  for 
Preterm  Infants  (p.  17)  finds  that  term 
infant  formulas  that  contain  adequate 
and  balanced  18:2n-6  and  18:3n-3  fatty 
acids  do  not  require  addition  of  the  20 
and  22  carbon  n-6  and  n-3  fatty  acids. 

(7)  Is  there  available  evidence  to 
suggest  that  this  result  also  applies  to 
preterm  infant  formulas?  If  so,  is  there 
an  optimum  level  and  ratio  of  18:2n-6 
and  18:3n-3  fatty  acids  in  formulas  for 
preterm  infants? 

(8)  Does  the  available  evidence 
address  the  issue  of  safety  of  various 
sources  of  these  LCPUFA's  for  use  in 
preterm  infant  formulas?  If  so,  is  there 
a  safe  source  of  LCPUFA's? 

(9)  Does  available  evidence  establish 
the  essentiality  of  the  addition  of 
nucleotides  to  formulas  for  preterm 
infants,  and  if  so,  does  the  evidence 


establish  what  the  amounts  should  be  in 
the  formulas? 

LSRO  will  use  these  questions  as  a 
guide  in  the  drafting  of  its  report.  LSRO 
notes  that,  in  arriving  at  answers  to  the 
above  questions,  it  will  consult  with  the 
American  Academy  of  Pediatrics' 
Committee  on  Nutrition  and,  to  the 
extent  possible,  the  Institute  of 
Medicine's  Food  and  Nutrition  Board. 
LSRO  vkrill  prepare  a  comprehensive 
final  report  that  docimients  and 
summarizes  the  results  of  its  evaluation. 

Under  its  contract  writh  FDA,  FASEB 
will  provide  the  agency  with  its 
scientific  report  on  or  about  September 
30, 1997. 

Dated:  January  24, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-2493  Filed  1-31-97;  8:45  am) 

BILUNO  CODE  41M»-01-F 


Health  Resources  and  Services 
Administration 

Ryan  White  TItie  IV;  Grants  for 
Coordinated  HIV  Services  and  Access 
to  Research  for  Children,  Youth, 
Women,  and  Families 

AGENCY:  Health  Resources  and  Services 

Administration,  HRSA. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  HRSA  announces  that 
approximately  $15.5  million  in  fiscal 
year  (FY)  1997  funds  will  be  available 
for  project  grants  that  enhance  access  to 
clinical  research  trials  and  other 
research,  and  develop  and  support  the 
provision  of  coordinated  comprehensive 
services  and  activities  for  children, 
youth,  women  and  families  infected/ 
affected  by  the  Human 
Immunodeficiency  Virus  (HIV).  Grants 
will  be  funded  that  link  clinical 
research  and  other  research  activities 
with  comprehensive  care  systems,  and 
improve  and  expand  the  coordination  of 
a  system  of  comprehensive  care  for 
children,  youth,  women,  and  famiUes 
who  are  infected/affected  by  HTV.  These 
projects  are  authorized  imder  Section 
2671  of  the  Public  Health  Service  Act, 
as  amended  by  the  Ryan  White 
Comprehensive  AIDS  Resource 
Emergency  (CARE)  Act  Amendments  of 
1996,  Public  Law  104-146  (42  U.S.C. 
300f-71).  Within  the  HRSA.  Ryan  White 
Title  rV  projects  are  administered  by  the 
Maternal  and  Child  Health  Bureau 
(MCHB). 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS  national  activity  for  setting 
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priority  areas.  Title  FV  directly 
addresses  the  Healthy  People  2000 
objectives  related  to  the  priority  area  of 
HIV  infection.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  Number  017-001- 
0474-0)  or  Healthy  People  2000 
(Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(telephone  202-512-1800). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products.  In  addition. 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  (or  in  some  cases  any 
portion  of  a  facility)  in  which  regular 
routine  education,  library,  day  care, 
child  care  or  early  development  services 
are  provided  to  children. 
ADDRESSES:  Federal  Register  notices 
and  application  guidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs.gov/hrsa/mchb. 
Click  on  the  file  name  you  want  to 
download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or] 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <retum>.  The 
file  will  expand  to  a  WordPerfect  5.1 
file. 

For  applicants  for  Ryan  White  Title  IV 
Grants  who  are  unable  to  access 
application  materials  electronically,  a 
hard  copy  (Revised  PHS  form  5161-1, 
approved  under  0MB  clearance  number 
0937-0189)  may  be  obtained  from  the 
HRSA  Grants  Application  Center.  The 
Center  may  be  contacted  at:  Telephone 
Number;  1-888-300-HRSA.  FAX 
Number:  301-309-0579,  E-mail 
Address:  HRSA.GAC@ix.netcom.com. 
Completed  applications  should  be 
returned  to:  Grants  Management  Officer 
(CFDA  #93.153),  HRSA  Grants 
Application  Center,  40  West  Gude 
Drive,  Suite  100,  Rockville,  Maryland 
20850. 

DATES:  The  application  deadline  date  for 
Ryan  White  Title  FV  grants  is  April  18, 
1997.  Competing  applications  will  be 
considered  to  be  on  time  if  they  are: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing. 

As  proof  of  timely  mailing,  applicants 
should  obtain  a  legibly  dated  receipt 
bom  the  commercial  carrier  or  the  U.S. 
Postal  Service;  private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.  Late  applications  not 


accepted  for  processing  will  be  returned 
to  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  regarding 
technical  and  program  issues  may  be 
obtained  from:  Marilyn  ).  Vranas, 
Project  Officer,  Division  of  Services  for 
Children  with  Special  Health  Care 
Needs,  Maternal  and  Child  Health 
Bureau.  Health  Resources  and  Services 
Administration,  Room  18-A-19, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  telephone 
301-443-9051.  Requests  for  information 
concerning  administration  and  business 
management  issues  should  be  directed 
to:  Sandra  Perry,  Chief,  Grants 
Management  Branch,  Maternal  and 
Child  Health  Bureau,  5600  Fishers  Lane, 
Room  18-12,  Rockville,  Maryland, 
20857,  telephone  301^43-1440. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

The  Pediatric  AIDS  Program  was 
initiated  in  1988.  The  program  grew 
from  13  projects  funded  at  $4.4  million 
to  a  total  of  51  projects  funded  at  $27.4 
million  in  FY  1995.  Since  1988,  the 
program  has  evolved  from  a  primary 
focus  on  the  coordination  of  services  for 
the  management  and  care  of  infected 
children  and  their  families  to  also 
address  the  broader  prevention  and  care 
needs  of  youth  and  women  infected/ 
affected  by  HIV.  In  FY  1994.  Congress 
funded  the  Pediatric  AIDS  Program 
under  section  2671,  Title  IV  of  the  Ryan 
White  Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  1990,  Public 
Law  101-381  (Title  IV).  As  a 
consequence  of  authorization  under 
Title  IV,  the  focus  of  the  program  was 
expanded  to  include  the  development  of 
innovative  models  linking  clinical  trials 
offered  by  the  National  Institutes  of 
Health  (NIH)  and  other  research  entities, 
with  systems  of  comprehensive 
primary/community-based  medical  and 
social  services. 

In  1994,  published  results  from  a  NIH 
clinical  trial  (ACTG  076)  demonstrated 
the  potential  for  reducing  p>erinatal  HIV 
transmission  by  two-thirds  when 
pregnant  women  and  their  newborns 
were  given  zidovidine  (ZDV).  The  ZDV 
therapy  regimen  has  been  published  in 
the  Centers  for  Disease  Control's 
Morbidity  and  Mortality  Weekly  Report 
(MMWR  1994:43(RR-11)). 

In  1995,  the  CDC  issued 
recommendations  for  enhanced 
voluntary  HIV  counseling  and  testing 
for  women  of  child  bearing  age,  and  the 
HRSA  issued  an  Advisory:  The  Use  of 
Zidovidine  (ZDV)  to  Reduce  Perinatal 
HIV  Transmission  in  HBSA-Funded 
Programs.  This  advisory  contains 


practical,  specific  steps  for 
implementing  PHS  recommendations 
for  offering  ZDV  to  pregnant  women.  A 
copy  of  this  advisory  will  be  included 
in  the  application  kit.  All  Title  IV 
grantees  are  expected  to  implement  the 
ZDV  recommendations. 

The  1996  amendments  to  the  Ryan 
White  CARE  Act  impose  new 
requirements  on  the  services  to  be 
provided  or  arranged  by  the  applicant, 
require  coordination  with  other 
providers  of  health  care  services  under 
the  Ryan  White  Care  Act  and  Title  V  of 
the  Social  Security  Act,  enhance 
opportunities  for  and  participation  in 
clinical  and  other  research  by  Title  IV 
clients,  specify  arrangements  that  must 
exist  between  Title  IV  programs  and 
research  entities,  and  enhance 
opportunities  for  Title  IV  clients  to 
participate  in  clinical  research.  The  law 
requires  new  grantees  to  enroll  a 
significant  number  of  clients  in  clinical 
trials  or  other  research  by  the  end  of  the 
second  grant  year. 

The  amended  Ryan  White  law  does 
not  define  the  term  "significant 
participation".  Nor  does  it  define  the 
type  of  research  in  which  patients  are  to 
participate;  it  specifies  only  "research 
for  the  prevention  and  treatment  of  HIV 
disease".  The  law  mandates  the 
Secretary  to  establish  a  group  composed 
of  providers,  consumers  and  researchers 
to  recommend  priority  research 
protocols  to  be  put  on  a  list.  Given  that 
these  two  key  legislative  terms  will  not 
be  defined  prior  to  the  application  due 
date,  we  will  not  use  significant 
participation  in  research  protocols  as  an 
evaluation  criterion  in  the  review  of 
applications  for  new  FY  1997  grants. 
Riather,  new  applicants  will  be  expected 
to  have  demonstrable  research  linkages 
or  credible  plans  to  link  services  to 
research;  offer  clients  research 
opportunities;  and  support  client 
participation  in  researdi  through  case 
management,  transportation,  and  other 
required  services.  See  REVIEW 
CRTTEIUA  for  the  list  of  evaluation 
criteria. 

Eligible  Applicants 

Ryan  White  Title  IV  grants  may  be 
made  only  to  public  and  nonprofit 
private  entities  that  provide  primary 
care,  directly  or  through  contracts. 

Funding  Categories 

For  FY  1997,  there  will  be  a  single 
funding  category  for  competition:  Grants 
for  coordinated  HIV  services  and  access 
to  research  for  children,  youth,  women, 
and  families.  Applications  which  do  not 
fall  within  this  category  will  not  be 
considered  for  funding.  Up  to  23  grants. 
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at  an  estimated  S15.5  million  will  be 
awarded.  The  project  period  is  3  years. 

These  grants  will  develop  and  support 
innovative  projects  that  foster 
collaboration  between  clinical  research 
institutions  and  family-centered, 
primary/commimity-based  medical  and 
social  service  programs,  and  that 
coordinate  systems  of  comprehensive 
HIV  care  for  children,  youth,  women 
and  their  families.  Projects  are  expected 
to  focus  on  local  capadty-building, 
making  maximum  use  of  all  available 
public  and  private  resources,  and  to 
strengthen  existing  comprehensive  care 
infrastructures. 

Activities  under  these  grants  should 
address  the  goals  of: 

— Increasing  client  access  by  linking 
HIV/ AIDS  clinical  research  trials  and 
activities  with  comprehensive  care; 
and 

— Fostering  the  development  and 
support  of  comprehensive,  culturally 
competent,  community-based  and 
family-centered  car^  infrastructures; 
and  emphasizing  prevention  within 
the  care  system. 

Preference  for  funding  in  Category  (1) 
will  be  given  to  projects  that  have: 

— Established  and  currently  support  a 
comprehensive,  coordinated,  system 
of  HIV  care  serving  either  children, 
youth,  women,  or  families:  and 

— ^Linked  with,  or  iiutiated  activities  to 
link  with,  clinical  trials  or  other 
research. 

This  means  that  these  projects  will  be 
funded  ahead  of  new  groups  of 
applications  in  this  category. 

Special  consideration  for  funding  may 
be  given  to  projects  which  help  to 
achieve  an  eqmtable  geographical 
distribution  of  projects  across  all  States 
and  territories.  This  means  that  the 
score  of  an  individual  project  may  be 
favorably  adjusted  if  it  addresses  this 
objective. 


Special  Concenu 

Grantees  supported  by  Title  IV  of  the 
Ryan  White  CARE  Act  should 
coordinate  their  projects  with  other 
Federal,  State,  and  local  programs 
concerned  with  HIV  and/or  serving  the 
target  population  of  children,  youtL, 
women  and  families  affected  by  or  at 
risk  for  HTV,  particularly:  Title  V 
Maternal  and  Child  Health  programs; 
Ryan  White  Titles  1, 11  and  111(b) 
programs;  providers  funded  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration;  the  Health 
Resources  and  Services  Administration; 
the  Centers  for  Disease  Control  and 
Prevention  efforts;  and  clinical  trials 
funded  by  NIH  or  other  sources. 


HRSA's  Maternal  and  Child  Health 
Bureau  places  special  emphasis  on 
improving  service  delivery  to  women, 
children  and  youth  frt>m  communities 
with  limited  access  to  comprehensive 
care.  In  order  to  assure  access  ^d 
cultural  competence,  it  is  expected  that 
.projects  will  involve  individuals  from 
the  populations  to  be  served  in  the 
planning  and  implementation  of  the 
project.  The  Bureau's  intent  is  to  ensure 
that  project  interventions  are  responsive 
to  the  cultiu^l  and  linguistic  needs  of 
special  populations,  that  services  are 
accessible  to  consimiers,  and  that  the 
broadest  possible  representation  of 
culturally  distinct  and  historically 
underrepresented  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB. 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  high  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportimities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  (HSI)  in  all 
categories  and  subcategories  in  this 
notice  for  which  applications  from 
academic  institutions  are  encouraged. 
This  is  in  conformity  with  the  Federal 
Government's  policies  in  support  of 
White  House  Initiatives  on  Historically 
Black  Colleges  and  Universities 
(Executive  Order  12876)  and 
Educational  Excellence  for  Hispanic 
Americans  (Executive  Order  12900).  An 
approved  proposal  from  a  HBCU  or  HSI 
will  receive  a  0.5  point  favorable 
adjustment  of  the  priority  score  in  a  4 
point  range  before  funding  decisions  are 
made. 

Review  Criteria 

Applications  will  be  reviewed  with 
particular  attention  to  inclusion  of 
women  and  persons  6t)m  culturally 
distinct  populations.  Fimding  will  be 
provided  to  those  which,  in  the 
Department's  view,  best  meet  the 
statutory  purposes  of  the  Ryan  White 
Titie  IV  program  and  address 
achievement  of  the  Healthy  People  2000 
objectives  related  to  HIV  infection. 

Applications  for  grants  will  be 
reviewed  and  rated  by  objective  review 
panels  according  the  following  weighted 
criteria: 
— Documentation  of  the  HIV  medical 

and  social  support  service  needs  of 


children,  youth,  women  and  families 
(weight  15%); 

— ^Demonstration  of  capacity  to 
coordinate  and  support  a 
comprehensive  system  of  HIV  care  for 
this  population  (weight  20%); 

— Demonstrated  capacity  to  enhance 
client  access  to  clinical  trials  or  other 
research  and/or  to  establish  Unkages 
with  providers  offering  clinical  trials 
or  other  research  (weight  20%); 

—The  degree  to  which  the  Titie  IV's 
program  priority  of  consiuner 
Involvement  has  been  implemented 
(weight  10%); 

— The  degree  to  which  the  proposed 
plan:  Addresses  the  issues  identified 
in  response  to  the  first  criterion  on 
this  list;  reflects  the  legislative  and 
programmatic  priorities  of  the  Titie  IV 
program  (access  to  clinical  trials, 
reduction  of  perinatal  HFV 
transmission  and  consumer 
involvement);  contains  goals  and 
objectives  that  are  clear,  measurable, 
time  framed  and  address  identified 
needs;  and  presents  an  evaluation 
strategy  capable  of  docimienting  the 
achievement  of  project  goals  (weight 
25%);  and 

— ^The  degree  to  which  the  proposed 
budget  clearly  supports 
administrative  and  programmatic 
activities  necessary  to  manage  the 
program  and  accomplish  proposed 
goals  and  activities,  (wei^t  10%) 

Review  criteria  will  be  described  in 
further  detail  in  the  application 
guidance. 

Allowable  Costs 

The  HRSA  may  support  reasonable 
and  necessary  costs  of  HFV  Project 
grants  within  the  scope  of  approved 
projects.  Allowable  costs  may  include 
salaries,  equipment  and  supplies,  travel, 
contractual  arrangements,  consultants, 
and  others,  as  well  as  indirect  costs.  The 
HRSA  adheres  to  administrative 
standards  reflected  in  the  Code  of 
Federal  Regulations  (45  CFR  part  92  and 
45  CFR  part  74).  All  other  sources  of 
funding  to  support  this  project  must  be 
acciuately  reflected  in  the  applicant's 
budget. 

Reportiiig  Requirements 

A  successful  applicant  under  this 
notice  will  submit  reports  in  accordance 
with  the  provisions  of  the  general 
regulations  which  apply  under  45  CFR 
part  74,  subpart  J,  Monitoring  and 
Reporting  of  Program  Performance,  with 
the  exception  of  State  and  local 
governments  to  which  45  CFR  92.40 
will  apply.  Financial  reporting  will  be 
required  in  accordance  with  45  CFR  part 
74,  subpart  I,  with  the  exception  of  State 
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and  local  governments,  to  which  45  CFR 
part  92,  subpart  C  will  apply. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirem'ents  . 
(approved  under  0MB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
appUcant  must  prepare  and  submit  a 
PubUc  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovenunental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  appUcation 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
apolication  (SF  5161). 

(b)  A  simunary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  popiuation  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  apprc^riate  State  and 
local  health  agencies. 

The  project  abstract  may  be  used  in 
lieu  of  the  one-p^e  PHSIS,  if  the 
applicant  is  required  to  submit  a  PHSIS. 

Executive  Order  12372 

The  Title  IV  Program  has  been 
determined  to  be  subject  to  the 
provisions  of  Executive  Order  12372 
concerning  intergovernmental  review  of 
Federal  programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  firom 
within  their  States  for  assistance  imder 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  (Form  PHS 
5161-1  with  revised  face  sheet  HHS 
Form  424  and  with  Program  Narrative 
and  Checklist  approved  imder  OMB 
0937-0189)  will  contain  a  listing  of 
States  which  have  chosen  to  set  up  such 
a  review  system  and  will  provide  a 
single  point  of  contact  (SPOC)  in  the 
States  for  review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  appUcations  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 


serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date.  (See  part  148,  Intergovernmental 
Review  of  PHS  Programs  under 
Executive  Order  12372  and  45  CFR  part 
100  for  a  description  of  the  review 
process  and  requirements.) 

(The  OMB  Catalog  of  Federal  Eloroestic 
Assistance  number  for  the  HIV  Program  for 
Children,  Youth,  Women,  and  Families  is 
93.153.) 

Dated:  January  27, 1997. 
Giro  V.  Sumaya, 
Administrator. 

[FR  Doc.  97-2374  Filed  1-31-97;  8:45  am] 
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Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  March,  1997. 

Name:  Advisory  Commission  on 
Childhood  Vaccines  (AOCV). 

Date  and  Time:  March  13, 1997;  9K)0 
a.m.— 4:30  p.m. 

Place:  Parklawn  Building,  Conference 
Room  E,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

The  meeting  is  open  to  the  public 

The  first  day  of  the  meeting,  Wednesday, 
March  12,  will  consist  of  a  meeting  of  one  of 
the  Commission's  workgroups. 

Name:  Workgroup  on  Intent,  Provisions 
and  Process. 

Time:  March  12, 1997;  10:00  a.m.— 5:00 
p.m. 

Purpose:  The  Workgroup  will  address 
issues  related  to  the  operation  process  of  the 
National  Vaccine  Injury  Compensation 
Program. 

Agenda:  Agenda  items  will  include,  but 
not  be  limited  to,  discyssion  of  the  following 
issues:  Status  of  recommendatians  from  the 
September  and  December  1996  WIPP 
meetings;  Program  and  policy  issues  related 
to  the  operation  of  the  Vaccine  Injury 
Compensation  Program,  including  proposals 
to  revise  the  wage  loss  calculation,  to  provide 
for  an  interim  payment  of  attorneys  fee  and 
expenses,  and  to  extend  the  statute  of 
limitations;  and  a  report  on  the  Department 
of  Justice's  Process  Improvement  Initiatives. 

The  full  Commission  will  meet  on 
Thursday,  March  13,  from  9:00  a.m.  to  4:30 
p.m.  Agenda  items  will  include,  but  not  be 
limited  to:  an  overview  of  the  Vaccine  Injury 
Compensation  Program;  reports  from  the 
Workgroup  on  Intent,  Provision,  and  Process 
and  the  Vaccine  Safety  SubcommiUee;  an 
update  on  the  Proposed  Vaccine  InfonnaUon 


Statement  for  DTaP;  and  routine  Program 
reports. 

Public  comment  will  be  permitted  before 
lunch  and  at  the  end  of  the  Workgroup 
meeting  on  March  12,  as  well  as  the  full 
Commission  meeting  on  March  13.  Oral 
presentations  will  be  limited  to  5  minutes  per 
public  speaker. 

Persons  interested  in  providing  an  oral 
presentation  should  sutnnit  a  written  request, 
along  with  a  copy  of  their  presentation  to: 
Ms.  Melissa  Palmer,  Principal  Staff  Liaison. 
Division  of  Vaccine  Injury  Compensation, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  8A-3S,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone  (301)  443-6593. 
Requests  should  contain  the  name,  address, 
telephone  number,  and  any  tnisiness  or 
professional  affiliation  of  the  person  desiring 
to  make  an  oral  presentation.  Groups  having 
similar  interests  are  requested  to  combine 
their  comments  and  present  them  through  a 
single  representative.  The  allocation  of  time 
may  be  adjusted  to  accommodate  the  level  of 
expressed  interest.  The  Division  of  Vaccine 
Injury  Compensation  Program  will  notify 
each  presenter  by  mail  or  telephone  of  their 
assigned  presentation  time.  Persons  who  do 
not  file  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement,  may 
sign-up  in  Conference  Room  E  on  March  12- 
13.  These  persons  will  be  allocated  time  as 
time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Ms.  Palmer. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  28. 1997. 
J.  Heniy  Mantes, 

Director,  Office  of  Policy  and  Information 
Coordination,  HRSA. 

(FR  Doc  97-2487  Filed  1-31-97;  8:45  ami 
MUMQ  CODE  4iaO-1S-r      - 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doctot  No.  FR-4200-N-19] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
action:  Notice. 

summary:  The  proposed  infbnnation 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperworic 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  April  4, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  seven  days  from  the 
date  of  this  Notice.  Comments  should 
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refer  to  the  proposal  by  name  and/or 
0MB  approval  number  and  should  be 
sent  to:  Mr.  Oliver  Walker,  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
9116,  Washington,  DC  20410. 
FOR  FURTHER  MFORMATKNt  CONTACT: 
Faye  Norman,  Office  of  Multifamily 
Housing  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410 
telephone  (202)  708-0624  ext  2482.  This 
is  not  a  toll-free  number.  Copies  of  the 
proposed  questionnaire  and  other 
available  dociunents  may  be  obtained 
from  Ms.  Norman. 
SUPPI^MCNTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond:  including  through  the  use  of 
appropriate  automated  collection 
tedmiques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Neighboihood 
Underwriting  Guidelines  Questioimaire. 

OMB  Control  Number:  2502-xxxx. 

Description  of  the  need  for  the 
information  and  proposed  use: 

This  Notice  describes  the 
questionnaire  to  be  used  by  Applicants 
for  FHA's  Neighborhood  Underwriting 
process.  The  purpose  of  the 
questionnaire  is  to  provide  additional 
information  to  assist  FHA  in  evaluating 
the  effect  of  the  other  developments  in 
the  neighborhood  upon  the  proposed 
project  and  will  consider  the  potential 
effect  of  the  proposed  project  upon 
existing  or  other  proposed 
developments. 

L  Backgnnud 

Neighborhood  Underwriting 
estabUshes  as  official  HUD  policy  an 
important  role  for  FHA  in  assuring  that 
any  use  of  mortgage  insurance  takes  into 
consideration  the  health  of  the  entire 
neighborhood.  While  playing  an  active 


role  of  participation  with  local  leaders 
in  planning  for  new  housing  initiatives, 
coordinates  a  wide  spectrum  of  existing 
resources  (relating  to  both  bricks  and 
mortar  and  other  neighborhood 
amenities),  and  identifies  neighborhood 
needs  for  social,  educational  and 
economic  development  initiatives. 

Neighborhood  Underwriting  will 
encourage  FHA  field  staff  to  base 
imderwriting  decisions,  in  part,  upon  a 
proposal's  effect  upon  the  neighborhood 
and  vice  versa. 

FHA  wants  to  target  its  efforts  (and 
make  its  mortgage  insurance  available) 
in  those  communities  and 
neighborhoods  which  have  in  place  a 
mechanism  for  area-wide 
comprehensive  planning,  decision 
making,  and  problem-solving.  FHA  feels 
that  where  these  local  processes  are 
ongoing,  there  is  greater  likelihood  for 
neighborhood  stability,  market 
attractiveness,  and  long-term  financial 
viabihty  of  FHA-insured  housing. 

The  process  of  Neighborhood 
Underwriting  is  expected  to  bring  FHA 
much  closer  to  local  concerns,  enhance 
the  positive  impact  of  FHA-insured 
developments  on  the  neighborhood, 
and — at  the  same  time — afford  greater 
financial  security  to  the  FHA  mortgage 
insurance  fund.  Tlus  process  represents 
a  natural  and  major  step  forward  in 
FHA's  integration  of  its  programs  with 
neighborhood  needs,  as  well  as  a 
prudent  step  forward  in  protecting  the 
long-term  value  of  FHA's  investments. 

Neighborhood  Underwriting  is  FHA's 
way  of  supporting  and  enhancing  the 
Department's  broader  initiatives  relative 
to  placebasdd  development  and 
partnerships.  Through  Neighboriiood 
Underwriting,  the  E)epartment  will 
encourage  and  foster  coordination 
across  cylinders  within  HUD.  This  focus 
is  consistent  with  the  Department's 
emphasis  upon  place-b^ed  program 
efforts. 

Dated:  January  28, 1997. 
James  E.  Schoanbeiyr, 
Associate  General  Depqfy  Assistant  Secretary 
for  Housing-Federal  Housing  Commissioner. 
[FR  Doc.  97-2598  Filed  1-31-97;  8:45  am] 
■UMQ  CODE  421«->r-M 

[Docket  Na  FR-4181-N-0ZI 

Notice  of  Propoeed  Information 
Collecflon  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 


will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  April  4, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Niunber  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  PubUc  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W.. 
Room  4238,  Washington.  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-0846, 
for  copies  of  the  proposed  forms  and 
other  available  documents.  (This  is  not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwoik 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  Uie  proposed 
collection  of  information  to:  (1)  evaluate 
yrhether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  qiiality,  utility,  and  claoity  of  the 
information  to  be  collected:  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Public  Hoiising 
Drug  Elimination  Program  (PHDEP) 
Outcome  Monitoring  System. 

OMB  Control  Number:  2577-0190. 

Description  of  the  need  for  the 
information  and  proposed  use:  Housing 
Agencies  (HAs)  that  receive  PHDEP 
grants  are  subject  to  certain  reporting 
requirements  (24  CFR  961.28)  in 
connection  with  grant  administration. 
The  Outcome  Monitoring  System  assists 
grantees  in  fulfilling  their  reporting 
requirements  without  undue  burden. 
Grantees  are  required  to  provide  the 
local  HUD  Area  Office  with  a  semi- 
annual performance  report  that 
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evaliiates  the  grantee's  perfonnance 
against  its  plan.  These  reports  shall 
include  in  sununary  form  (but  are  not 
limited  to)  the  following:  any  change  or 
lack  of  change  in  crime  statistics. .  .  ." 
In  HUD  has  required  grantees  to  develop 
an  evaluation  process  to  measure  the 
efiects  of  the  PHDEP-funded  activities 
on  the  drug-related  problems  in  the 
targeted  developments.  The  grantees 
conduct  very  diverse  activities  in  their 
local  PHDEP  programs.  Certain  key 
characteristics  and  goals  are,  however, 
common  to  most  lo^  PHDEP  programs. 


The  Outcome  Mcmitoring  System  is  a 
structured  means  of  colleding 
information,  from  all  PHDEP  grantees, 
that  will  address  the  changes  in  drug- 
related  problems  at  targeted 
developments. 

Agency  form  numbers;  HUD-52356. 

MemlxTS  of  affected  public:  PHAs; 
IHAs. 

Estimation  of  the  total  number  of 
hovas  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  On  a  semi-annual 


basis,  650  respcmdents,  two  responses 
per  respondent,  1300  total  responses, 
1300  total  burden  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement 

AiUfaMity:  Section  3506  of  the  Paperwork 
Reduction  Act  of  199S,  44  U.S.C  Chapter  3S, 
as  amended. 

Dated:  January  27. 1997. 

Michael  B.  Jank, 

General  Deputy  Assistant  Secretaiyfa  PvMic 
and  Indian  Housing. 

MLLMQ  CODE  tilt  11  II 
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Pubic  Housing  Drug  aminallon  Program        "^SSnOwSownw?'^ 
Outcome  MonNoring  Rtport  onm  oi  PMtUfMii^  Hoomg 


OMB/^pmri Na  2B77-01W  (m^  M1/M) 


itoWiealicionollnlaiwHonliw— Hrtte»wnigi16houwpir( 

or  iiw  oMr  Mpwl  of  iii  oolMiDn  of  InfeNRritan,  IncMbig  luggiiMhMW  for  nduolng  Mi  iMdin,  to  tw  Riporti  MniQ^ 

(a877-OH0>.  C«e>  al  >  fciwiin  w  Tidwctogy.  OS.  Diplwt  ol  HoMtna  and  Urtan  Dtwtopnwm.  WMMngaq  D.CJ»41»a«>.  mtagMcynMirnoloanduct 


intnwui<iiiii»ina«w<wi.3^w^utwHA»»MiM>^ 


lona 


HUO 


to  MOW  OMV  IMMMMra  01 0011  praQMnl  psnoniMnBV  WV  w  pwnBS  DHH*  BinHBBHn  01 

toi— ftoayotomtotooinKboiiliiun  oiidMcnoltodfciilBwbolngwoilbyPHOePgrintow.aottfciMlfto 
tottoCBlwlBncrinfcwwifcw—io^iwdtoobMiriar 


Ooaqdeie  one  set  of  fonns  eadi  senu-annual  period  for  aU  PuUic  Housing  Drug  Elimi^^ 

combined.  If  ihe  HA  has  received  moiethn  one  PHKP  grant,  consolidate  counts  from  aUgnuits  and  lepoit  on  one  fo^ 


NMOOfHA: 

HACodo: 

ToM  NMitoor  of  UMto  In  MMO0MMnt 
n  1.290  or  mor* 
^LMSthinl,2S0 

PHOEPQranlNumbm: 

CantoolPonontNMM  a  Ptww  No:  Ondudi  oim  wdo) 

n^MnnQ  rvwu.  (ripfln  w  Mnvvvui  pwwiif 

nist:  January-JuM,      19 
~  2n±  July-DMMnbar.    19 

(MiOtfliiiRopeft 

List  the  name,  address  and  population  of  each  PHDEP-targeted  development  Ifa  HA  has  taigetedmorft  than  four  developments, 
choose  die  ftwr  developments  dut  receive  die  most  PHI^P  funds.  If  you  cannot  reiwrt  on  targeted  developments,  define  bdk)w 
die  area  (or  combination  of  developments)  for  which  you  are  jcpofting.  Please  refier  to  dieae  numbers  and  diese  reporting  areas 
in  tables  3  and  S. 


PHDEP4aiBttad  Davotopwtonti  or  Ai— i 
Nhm 

^ 

TotoiNuntoar 
ofniiHirn 

Totol 

Numbor* 

ofRooMonk 

MBflVvTMf 

InwMohPHOcP 
QmtAeaviy 

1. 

I 

Sl 

« 

*. 

For 


ryovlnwMchPHOEP 
I  In  any  porSonof  Sto  nportoiQi 
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Table  1:   Crima  Statlsttcs 

and  Other  Crime  and  Drug-Related  Indiciators 

ProvidecrimestatisUcsforPHDEP-targetedifevelopmentsandthelargercoiTifnunity.  The  larger  community  should  be  the  same  as  dw  local 
reporting  unit  for  the  FBI's  Unifoim  Crime  RqKXting  Program.  Please  identify  this  larger  community  below. 
If  development-  or  area-level  statistics  are  not  available,  provide  crime  statistics  for  die  smallest  reporting  area  diat  includes  all  of  each 
targeted  development  or  area.  Please  indicate  below  the  reporting  areas  used  for  crime  statistics. 


Nvn#  of  Vw  IVQSf  Convnunl^i 


lyp*  of  Communis : 
CtyorMunidptfly 
County 
Other 


Raporting  Aim  for  Crlm*  Statistic* 

Chack  box  H  same  as  page  1    or... 
Development  or  Area  1 
Development  or  Area  2 
Development  or  Area  3 
Development  or  Area  4 


If  Other 


(plaeM  dsAna  rapartng  ara^ 


EnMr  *U*  tvhsre  dalB  ara  unkrKNwi. 
Crime  etitletlce  (during  f/itepeffed  only) 


ComnMmf 


orAieal 


DevMopnwnt 
arAiM2 


arAiM3 


ei*tm4 


1 .  Reported  UCR  Part  1 0Henses:  <         Munler 


Robbery 


Total 


2.  Total  Arresta  for  Drug  Offenaes: 


3.  ToUriCals  for  Service: 

(Id  91 1  or  ofwr  omof^oncy  swtee  wftttm) 


Other  Crime  and  Oiug-ReMad  Indteaftera  (during  fAle  perfetf  only) 
4.  Nunt)er  of  Open-AIr  Dnjg  Markets  Obeerved: 


5.  Nunter  of  Drtve-by  Shoodnge: 


6.  Nunnber  of  VandalsnKelated  Repairs  or  Replacement*  of 
Outdoor  Lighting:  (bufcaerftaum)      


7.  Other 


8.  Other. 


Qnnd  Miri  raportKl  in  coHMm  4  of  tfw  UnMofm  Crfens  Report.  InckidM  mifdsf 
and  non-n«0igMil  mansltu^tw,  forcMt  rip«»  rablwry.  aggravsM  i 
burglary,  tarcony  twft,  and  fflolor  vihld*  tMfL  Ooaa  not  induda  arson. 


PHDEP  AAoonia  MonNorlng  SyslHn 


Page2 


(!»»«) 
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Table  2:    PHDEP  Participation/Perfomiance 
Indicators 


Answer  all  items  that  apply  to  your  progiain.  Statistics  should  reflect  this  quarter  only.  Report  unduplicated  numbers  of  participants  in 
FHDEP-sponsored  activities.  For  example,  for  a  course  meeting  weekly  for  six  weeks  with  10  participants,  repon  10  attendees,  not  60. 
However,  if  the  same  individuals  paiticipated  in  multiple  activities,  they  should  be  counted  as  separate  participants  in  each  activity.  Repon 
all  of  the  indicators  for  the  PHDEP  program  as  a  whole. 

EMw  ir  wtwr*  dM  ai»  unm«abto  or  unknown. 
Bnwy  It  twPHPg  program  dow  not  lndudeft»fc>id  program  or  actM». 


(during  ffttopftedonfy) 


1.  YoUh  Education/Tutoring  Activities  (e.g..  after-school  tutoring  programs,  QED  prep  classes,  etc.) 


2.  YoUh  Recreational/Culural  Activities  (e.g.,  sports  programs,  cuRural  sensitivity  or  awareness  training,  etc.) 


^  ](!?!?  *'*  Training  /  Job  Search  /  Employment  Programs  (e.g..  training  on  preparing  resumes,  job  skills  programs,  job 
pracement  services,  etc.) 


4.  Youth  Merrtoring  Programs  (e.g.  sel  awareness,  positive  role  models,  etc.) 


5.  A(MI  EducationAJleracy  Programs  (e.g..  readbig  programs.  ESL,  computer  skills,  etc.) 


6.  AtkjR  Job  Training/Job  Search/Enptoyment  Programs  (e.g..  job  placement,  job  readiness,  job  skiUs  programs,  etc.) 

7.  AtkM  Case  Management/Referral  (numbers  of  resklents  receiving  case  management  services  or  referrals) 


HA- Wide 


8.   Parenting  /  FamHy  Support  Servtoas  (e.g.,  programs  for  single  mothers,  parenting  programs  for  grandparents,  etc.) 


9.  Sutatanoe  Abuse  Educatkm  (e.g..  preventton  or  educatton  programs  on  over-the-counter  drugs,  dealing  with  drug  abuse 
wthin  the  famly.  ete.) -»-•»-» 

10.  How  many  Resklents  are  receiving  Substance  Abuse  Counseiing/Treatment 


11 


How  many  Resklents  Partkapated  ki  ResUent  Patrols  (fool  patrols,  bite  patrols,  eto.) 


12.  How  many  Resklents  Par1k:iptfad  toi  rieighbortiood  Watches 


13.  How  many  PHDEP  Activities  were  bekig  Run  by  Resklents  (organized  and/or  staffed  by  resklents) 


U.  How  many  PHA/1HA  Resklents  were  Emptoyed  by  the  PHDEP  program 


PHOEP  OutDome  MDntamg  SyslMi 


Paga3 


(12«4) 


E>o<l»_«l      Dn<.i<,«A_      /      \r^i        CO        Mn        to       I      \.Ar^nAn-.,        E'nK»>,o^ir      O         1  nO?       /      Mrvti,- 
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Tables:  HA  Management  Indicators 

Fbr  HAS  with  fewer  than  1 ,250  units,  report  only  H  A-wide  statistics. 

For  HAS  with  1  ;250  units  or  more,  fill  in  the  table  for  each  targeted  development  or  area,  as  well  as  HA-wide. 

EMBT -U*  whm  dMB  aiB  unmaiabia  or  unknown. 

Indkators  (during  f/ife/wWod  only) 

HA-Wlde 

HAS  with  More  than  1 ,250  Units  Only: 
orAreal            ar/W«a2     |      orAraaS     |      arAra«4 

1 .  Vacancy  Rates:(p8rcent^|e  of  low  unto  avaiaue  lor  occupancy) 

% 

% 

% 

% 

% 

2.  UnttReiecUon  Rates  for 

•  Total  number  of  Unit  oners  to  prospective  tenarts: 

.  Total  numlwr  of  Unit  Offers  Turned  Down  by  applicants: 

3.  Average  Number  of  calendar  days  between  a  unit  becoming 
vacant  and  re-rental   (count  twthwMk  days  and  waahartd  days) 

days 

day* 

days 

d^s 

days 

4.  Number  of  Notices  of  Evictions  Issued  for  Cause: 

- 

5.  Total  Evictions  for  Cause  Executed: 
(includbig  iaaae  violaiions  ol  any  sort) 

6.  Total  Evictions  for  Non-payment  Executed: 

(30  days  In  WTsais  or  othar  guidalnas  sat  forti  by  t«a  HA) 

7.  Number  of  Resident  Households  Reporting  Income  ■ 
from  Emptoyment: 

8.  Tenant  Accounts  Receivable  (moniaa  o«wd  to  HA  by 
raaidantt  m  poasasaian  aa  a  paroamage  o(  toW  ram  rol) 

% 

% 

% 

% 

% 

- 

- 

PHOEP  Oukams  HAonMoring  SysiMn 


P^a4 


(12/M) 
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Table  4:  External  Linkages 


Indicate  which  of  the  following  types  of  outside  agencies  were 
actively  involved  in  management  or  service  provision  in  the  PHDEP 
during  this  period: 


TVp«ofAfl«Ky 

Check  it  adivaly  involved 

OUfmiQ  nw9  p0nOO 

PubNc  Schools  /  School  System 

1—1 

Paiks  and  Raaaation 

D 

kitonlal  Heath  Agendes 

Human  or  Social  Services  Agendes 

D 

Economic  Development  Agency 

1—] 

Community  Development  Agency 

1—1 

Community  Action  Agency 

1 — 1 

Nelghborhnori  Oiganization<s) 

— 

Other  CommunHy-Based  Organization(s) 

D 

Probalion/Couft  System 

D 

Private  Industry  Cound  (PIC) 

D 

Local  Business  /  Business  Association 

D 

Local  CoNegesAJniversiUes 

D 

Foundation(s) 

D 

Police  Department 

D 

Weed  and  Seed  Committee 

D 

U.S.  Attorney 

D 

Other: 
(flpacHir) 

D 

Other: 

D 

PHOEP  OutBonw  Monitoring  System 


Pages 


toimHU0423H  (12/94) 
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Table  5:    Suggested  Questions  for  Resident  Survey 


Dwalopnwnt  or  Araa  No: 

'D  20  ^D  *n 


NaiiM  of  Dsvsiopmant  or  Araa: 


ofSwv«y(mo.^.) 

,to: 


QuMtionA 

Frequenqr  of ... 


Number  of 
RMpondantsk) 
aacfi  Question 


Percent  answerir>g  tor  Eacti  Catogoty 


Always 
6 


sitting  or  waking  in  devetopnwnt  (daytime) 


sitting  or  waMng  in  development  (after  dark) 


letting  children  play  or  wak  in  development  (daytime) 


letting  children  play  or  wak  in  development  (after  dark) 


QUMtlon  B 

Compared  to  1  year  ago,  how  safe  are  you  while... 


In  apartment 


in  development  (daytime) 


■  in  devek>pment  (after  dark) 


Question  C 

Level  of  drug  and  crime^eiated  prot)tems  in  this  development.. 


% 


% 


Same 
2 


Hardly  any  at  afl 
1  2 


how  much  concealed  drug  dealing  occurs? 


how  much  open-air  dnig  dealing  occurs? 


■  how  much  drug  use  by  resktonts? 


how  much  vandalism  or  graffiti? 


how  much  crime? 


how  nfHJCh  gang  activity  is  there? 


QuaMlonD 

Compared  to  1  year  ago,  what  is  the  change  in  the  amount  of... 

Lass 

1 

Same 
2 

More 

3 

-  concealed  dnjg  dealing  in  devetopment? 

% 

% 

% 

■  open-air  drug  dealing? 

- 

% 

% 

% 

■  drug  use  by  resktonts? 

% 

% 

% 

•  vandalism  or  graffiti? 

% 

% 

% 

■crime? 

% 

% 

% 

■  gang  activity? 

% 

% 

% 

QuecMonE 

How  much  of  the  crime  in  your  devetopment 
do  you  believe  is  drug-related? 


Vary 


PHOEP  Oukxinw  Monitonng  Syslsm 


P^e6 
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QuMtionF 

Are  the  following  services  offered  in  your  developnient? 

Numbsrot 
Respondents  to 
each  Oiaslion 

Psf08nt 

YSB 

Percert 
No 

[ 

■  Education  on  drugs  and  alcohol? 

% 

% 

*  Drug  counseling  for  youth? 

% 

<e 

■  Drug  treatnwnt  for  youth? 

% 

1 

■  Drug  counseing  for  aduls? 

% 

'« 

•  Drug  treatmarrt  for  adults? 

% 

% 

•  Polce  Foot  Patrols? 

% 

% 

f 

-  Ponce  Cruiser  Patrols? 

% 

% 

•  Resident  Patrols? 

% 

% 

PHOEP  OutDonw  MonitDnng  SystHn 


Page? 


tormHUD-S23SS  (12/94) 
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[Docket  No.  FR-404e-N-02] 

Notice  of  Proposed  Information 
Collection  for  Public  Comments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  de.scribed  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  April  4, 1997. 

ADDRESSES:  Interested  person  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  4238,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman,  (202)  708-3642 
extension  4128,  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toU-firee 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Drug  Elimination  Program — Technical 
Assistance — Application  Requirements 
and  Reporting. 

OMB  Control  Number:  2577-0133. 

Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
will  require  eligible  applicants  (Housing 
Agencies,  Resident  Management 
Corporations  (RMCs),  Resident  Councils 
(RCs))  must  contact  three  Technical 
Assistance  consultants  and  submit  a 
written  justification  to  HUD  listing 
consultants  in  order  of  preference.  To 
participate,  consultants  will  submit  a 
consultant  application,  complete  the 


Consultant  Resource  Inventory 
Questionnaire  and  resume.  The  selected 
consultants  and  applicants  will  develop 
a  statement  of  work  which  includes  a 
timeline,  estimated  budget,  discussion 
of  the  Technical  Assistance  needed, 
description  of  the  current  crime  and 
drug  elimination  strategy,  and  how  the 
requested  Technical  Assistance  will 
assist  the  strategy.  Other  required 
information  will  be  an  application 
letter,  certification  statement,  and 
completed  and  signed  Form  HUD-2880. 
The  information  provided  to  HUD  will 
be  reviewed  and  evaluate  to  ensure 
compliance  with  Technical  Assistance 
program  requirements  and  to  determine 
eligibility  for  program  participation. 

Members  of  affected  public:  State  or 
Local  Government,  Individuals, 
business  or  other  for  profit. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  1,900  respondents, 
one-time  response,  17  hour  average  per 
response,  32,000  total  reporting  burden 
hours. 

Status  of  the  proposed  information 
collection:  Reinstatement. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  January  28, 1997. 
Kevin  Emanuel  Marchman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 
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Drug  Elimination  Technical  Assistance  Program 

Consultant  Application 

Public  Housing  Drug  Eliminatton  Technical  Assistance  (TA)  Program 


U.S.  Dapwtmwit  of  Housing  omb  Apptova*  No.  2577-0133  (exp.  a«i/96) 
and  Urban  Dovolopnwnt 

Office  of  Public  and  Indian  Housing 


Publle  rMorUng  bwrtfMi  fof  this  coltecKon  of  infofmation  is  estimated  to  average  8  hours  per  response,  including  the  time  tor  reviewing  instructions,  searching 
e)dstif>g  data  sourcw,  gathefing  and  maintaining  the  data  needed,  and  compleBng  and  reviewing  the  collection  of  information.  Send  comments  regarding  this 
burden  estimate  or  «iy  o«>er  aspect  of  this  coHection  of  information,  including  suggestions  for  reducing  this  burden,  to  theReports  Management  Officer,  Papenwof  k 
Reduction  Project  (2577-0133),  Office  of  Information  Technology,  U.S.  Department  of  Housing  and  Urban  Development,  Washington,  D.C  20410-3600  This 
agency  may  not  collect  ttiis  information,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  OMB  control  number. 
Do  not  send  Ihia  torm  to  the  above  addreas. 

Completion  of  this  form  is  voluntary,  but  it  you  wish  to  provide  technical  assistance,  it  will  ensure  that  your  primary  areas  of  interest/expertise  are  recorded  Data 
coltected  is  publicly  available  The  collection  of  this  information  is  authorized  by  Sections  23(c)  and  (g)  of  the  US  Housing  Act  of  1937  as  amended  by  Sec«on 
554  of  the  Cranston-Gonzales  National  Affordable  Housing  Act,  PL.  101-625 

Privacy  Act  Siatement:  The  U  S  Housing  Act  of  1937.  as  amended,  authorizes  the  Department  of  Housing  &  Urban  Development  (HUD)  to  collect  all  the 
information  on  thrs  form  The  Housing  &  Community  Development  Act  of  1987,  42  US  C  3543  authorizes  HUD  to  eolleet  Social  Security  Numbers  (SSN).  The 
informat»n  will  used  to  help  manage  the  number  and  quality  of  consultants  participaling  in  the  program.  Specifically,  the  infbrntation  wll  allow  HUD  to  catagonze 
consultants  by  field  of  expertise,  geographic  location,  check  references,  and  delennJne  daily  fees  The  SSN  is  used  as  a  unique  Wentifier.  HUD  may  disdose 
INa  information  to  Federal.  State  and  local  agencies  when  relevant  to  civil,  criminal,  or  regulatory  investigalions  and  prosecutions.  II  wil  not  be  otherwise  dtsdosed 
or  reloainrl  outside  of  HUD  except  as  required  and  permitted  by  law.  Failure  to  provide  the  infomiation  cookJ  result  In  HUD's  denial  of  proposed  management 
or  fees  or  canceHatton  of  management  contracts  for  noncompliance  with  HUD  procedures.  ProvWIng  the  SSN  Is  mandatory,  and  failure  to  provide  it  coukJ  affect 

your  parDcipation  in  HUD  programs. 

Please  answer  aH  ttie  folowing  questions.  Pan  1  asks  tor  your  name  and  other  personal  Information  and  your  business  mailing  address.  Part 
2  requests  you  identify  from  a  list  your  specific  capabilities  and  ski»s.  Part  3  requests  Information  about  your  references  and  background. 

Part  1 :   Personal  Infonnalloii 


Vow  Last  Nam* 


Vow  MMng  AddTM*  (OepMmanQ 


Your  Firtt  Nam* 


Your  Sodal  Saourtty  Numbsr 


Your  Home  Phone  (mduda  Area  Coda) 


SMMAlMrMS 


CIly.SIMtZpCode 


BusMM  Phono  (induds  Arte  Cod^ 


BuslnM*  Fax  (Include  Araa  Coda) 


Part  2:   Skills  inventory 

Please  identify  the  types  of  projects  you  feel  you  wouM  be  most  effective  in  provUing  technical  assistance.  Refer  the  the  categories  on  the  back 
of  this  fornt  These  categories  are  refined  further  into  specif  te  Skill  Areas.  Please  review  the  categories  listed,  and  then  list  the  speclfk:  SkM  Areas 
(eg.A101.  B203)  whfch  best  fits  your  capabilities  and  interests  in  the  spaces  provkted  betow: 
SiM  \SUI2  |SHi3  |SMI4  IskflS  |SMi6  fsW7  SMS 


PartS:  Woik  nafstancas  (Please  Hst  at  least  three  references) 

Nvns  w«  Addrasa  of  Rataranca 

City.  SMM.  and  Zip  Coda 

RMieNumbar  (tadudaAraeCoda) 

1. 

I 

3. 

Part  4:  Background 

Do  you  have  experience  wofkkigwtti  persons  who:  speak  only  Spanish?  YesQ     NoQ        are  Native  Anwfcans?    YesQ    No  □ 


speak  only  Asian  language(s)?  YesQJ    No  Q  Xj^ 


Do  you  have  a  criminal  record/ Yes  Q    No  Q   Havingacriminalrecordmaynotpreventyoufrompai 


tram.  Hyouchecked 


"Yes,'  please  explain:   (attach  addMonalinlbnnatton  if  necadl^l^ 


Have  you  completed  aH  parts  of  this  form?  Yesj^  No  [~~| 
Have  you  attacfied  your  resume?  YesQj  No  (~~1 
Have  you  attached  your  rate  justiftoatton?  YesQ  No  Q 
Incemplsts  appWcallons  wW  ba  rahimsd 

Pievtou*  edWona  aie 


fbim  HUIM2384  (1«7) 
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TARMourMSkHlAi 


A  Aganey  Organtation  and  MwwgMiMfil 

A101  Crisis  InterventionAtodiation 

A102  Lease  Aoreements/Evictlon  Procadures/Scraening  Precaduraa 

A103  One  Strika  and  You're  CM 

A104  Management  Systems  and  Techniques 

B  Padmy  Opaiatiena 

8201  Defensble  Space/Crime  Prevention  Through  Environmental  Oeaign 

B202  Computer  Operations/Database  Programing 

B203  Graffiti  Removal^revention 

0  Program  Davatopmanl 

C301  Designing  Programs/^alegiM 

C302  Needs  Assessment/SMryays 

C303  Long-Term  Planning 

C304  Training  Program  Design 

C305  Working  with  State  and  Local  Officials 

C306  Developing  Partnerships  wlh  Local  Agencies/Service  Provider* 

C307  Grant  Writing  Training  and  Funding  Research/Development 


D 

0401 
D402 
D403 
D404 
D405 

E 

E501 

E502 

ES03 

ES04 

esos 

E506 

F 

F601 

1=602 

F603 

P604 

FB05 


Dnjg  InformaUofl  Training 

Life  Skis  Training 

Peer  Support  Groups 

Development  of  Prevention  Programs 

Developmeni  of  Intervention  Programs 


EnfeicenMnl 

CommunRy  Policing 
Neighborhood  Wafch 
Resident  Patrols 
^Ciean  Swwap' Operations 
Developing  Partnimh^  Mdh 
Gang  ActiviUec 


Law  Ertfoioeniani 


ANaniatlva  Pregrama 

Economic  De»alop(tient 

Boys  and  GMs  Clubs 

Job  SkMs  DevelopmentACareer  Planning 

RecraaMon/Youlh  Sports  Programs 

Dewsloping  ChU  Care  Programs 


Organlzallons 


Prawloui  •dMona  are 


|1«7) 


(PR  Doc.  97-2600  Piled  1-31-97;  8:45  am] 
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[Dodwt  No.  FR-4200-N-18] 

Notiee  of  Proposed  Information 
Collaction  for  Public  Comment 

agency:  OfRce  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  April  4, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  0MB 
Control  Nimiber  and  should  be  sent  to: 
Oliver  Walker,  Housing,  Department  of 
Housing  &  Urban  Development.  451 — 
7th  Street,  SW,  Room  9116,  Washington. 
DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kahn,  Mortgage  Underwriting 
and  Insurance  Branch  (HSIHM). 
Telephone  niunber  (202)  708-2121  ext. 
2212  (this  is  not  a  toll-free  number)  for 
copies  of  the  proposed  form  and  other 
available  documents. 
SUPPLBKNTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soUciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  p>erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  listing  the  following 
information: 

Title  of  Proposal:  Request  for 
Insurance  Endorsement  under  the  Direct 
Endorsement  Program. 

OMB  Control  Number:  2502-0365. 


Description  of  the  need  for  the 
information  and  the  proposed  use:  The 
T^iecX  Endorsement  Program  permits 
mortgage  lenders  to  underwrite 
applications  for  mortgage  insurance  and 
close  mortgage  loans  without  prior  HUD 
review.  Lenders  then  submit  the  closing 
package  to  HUD  with  request  for 
insurance  endorsement.  The  request  is 
keyed  into  HUD's  computer  system  to 
speed  the  process  of  issuing  a  computer- 
generated  mortgage  insurance 
certificate. 

Agency  form  numbers:  HUD-54111. 

Members  of  affected  public:  Business 
or  other  for-profit. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.5  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  burden  of  completing  the  form  will 
be  eliminated.  Lenders  will  be  able  to 
key  the  information  online  or  have  their 
computer  transmit  the  information.  The 
nimiber  of  respondents  is  3,378  and  the 
frequency  of  response  is  on  occasion, 
that  is  a  specific  event,  a  mortgage 
closing.  Since  remittance  is  made 
throu^  the  Automatic  Clearinghouse, 
the  upfront  remittance  is  submitted 
electronically  and  there  is  no  paperwork 
to  complete  and  mail  in. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  Chapter  35, 
as  amended. ' 

Dated:  January  24. 1997. 
James  E.  Sdioenberger. 
Associate  General  Deputy  Assistant  Secretary 
for  Housing-Federal  Housing  Commissioner. 
|FR  Doc.  97-2601  Filed  1-31-97;  8:45  am] 
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(Doctet  No.  FR-32S6-N-O0] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwoilc 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  5. 
1997. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below^to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new.  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Autiiority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C  35,  as 
amended. 

Dated:  January  23, 1997. 
David  S.  Cristy. 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Sulmussion  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Initial/ Annual 
Escrow  Account  Settlement  (FR-3255). 

Office:  Housing. 

OMB  Approved  Number:  2502-0501. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
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Real  Estate  Settlement  Procedures  Act 
requires  mortgage  originators  to  submit 
an  initial  escrow  account  statement 
describing  payments  and  disbursements 
to  the  account.  Mortgage  services  are 
required  to  submit  annual  escrow 


account  statements  describing  the 
previous  year's  activity  and  certifying 
that  the  account  was  operated  legally. 

Form  Number:  None. 


Respondents:  Individuals  or 
Households  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission: 
Recordkeeping,  Third  Party  Disclosure, 
and  Annually. 


Reporting  burden 

Number  of ' 
respondents 

X 

Frequency  of 
response 

X 

Hours  per 
resportse 

- 

Burden 
hours 

Information  Collection  

2,000 
2,000 

19,775 
1 

.1176 
329.6 

4.649,250 
659.167 

Recordkeeping  

Total  Estimated  Burden  Hours: 
5,308,417. 

Status:  Extension,  without  chants. 

Contact:  Ivy  M.  Jackson,  HUD,  (202) 
708-4560;  Joseph  F.  Lackey,  Jr..  0MB, 
(202) 395-7316. 

(FR  Doc.  97-2596  Filed  1-31-97;  8:45  am) 
BILLMQ  CODE  4210-01-M 

PocKet  Na  FR-3638-M-09] 

Submission  for  0MB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  5. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washingten,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:'Kay 
F.  Weaver,  Reports  Management  Officer, 


Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest.  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
firom  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C  35.  as 
amended. 


Dated:  January  23, 1997. 

David  S.  Cristy, 

Acting  Director,  Information  Resources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Affiliated  Business 
Arrangement  Disclosure  (FR-3638). 

Office:  Housing. 

OMB  Approval  Number:  2502-0516. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  A 
settlement  service  provider  or  an 
employee  of  a  settlement  service 
provider  is  required  to  give  the  borrower 
an  affiliated  business  arrangement 
disclosure  prior  to  or  at  the  time  the 
borrower  is  referred  to  an  affiliated 
provider.  The  disclosure  must  be  a 
separate  document  and  the  format  must 
contain  the  following  information:  (1) 
specify  the  nature  of  the  relationship 
(explaining  the  ownership  and  financial 
interest]  between  the  p>erson  performing 
the  settlement  service  and  the  person 
making  the  referral;  (2)  describe  the 
estimated  changes  or  range  of  changes 
generally  made  by  the  provider  of 
settlement  services;  and  (3)  state  that  the 
borrower  is  not  required  to  use  the 
referred  provider  (except  for  certain 
circumstances). 

Form  Number:  None. 

Respondents:  Individuals  or 
Households  and  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Third  Party 
Disclosure. 


Reporting  burden 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


Ttiird  party  disclosure 


10,000 


240 


.10 


240,000 


Total  Estimated  Burden  Hours: 
240,000. 

Status:  Extension,  without  changes. 


Contact:  Ivy  M.  Jackson.  HUD.  (202) 
708-4560;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

(FR  Doc.  97-2597  Filed  1-31-97;  8:45  am) 
BiUMO  coot  4tio-ei-« 


[Docket  No.  FR-4171-D-01] 

Redelegation  of  Authority 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
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action:  Redelegation  of  Authority. 

summary:  This  notice  amends  the  field 
reorganization  Revocation  and 
Redelegation  of  Authority  for  the  Office 
of  Housing,  published  on  December  6, 
1994,  at  59  FR  62739,  which  was 
amended  by  the  Revocation  and 
Redelegation  of  Authority  published  on 
June  26, 1996,  at  59  FR  33130.  This 
notice  redelegates  certain  Multifamily 
Housing  program  functions  to  the 
Director,  Office  of  Housing,  and  the 
Director,  Multifamily  Housing  Division, 
in  the  Atlanta,  Georgia  and  Fort  Worth, 
Texas  field  offices. 
EFFECTIVE  DATE:  January  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  H.  Melvin,  Chief.  Multifamily 
Real  Estate  Owned  Branch,  Department 
of  Housing  and  Urban  Development, 
Georgia  State  Office,  Richard  B.  Russell 
Federal  Building,  Room  572,  75  Spring 
Street,  S.W..  Atlanta,  Georgia  30303- 
3388,  (Telephone  (404)  331-5001,  Ext. 
2187),  (TTY  (404)  730-2654),  or  Alvln 
E.  Braggs,  Chief.  Multifemily  Real  Estate 
Owned  Branch,  Department  of  Housing 
and  Uri)an  Development,  Texas  State 
Office,  Department  of  Housing  and 
Urban  Development,  12th  Floor,  1600 
Throckmorton  Street,  Post  Office  Box 
2905,  Fort  Worth,  Texas  76113-2905, 
(Telephone  (817)  978-9044),  (TTY  (817) 
885-5447).  All  telephone  and  TTY 
numbers  listed  are  not  toU-Cree 
numbers. 

8UPPLBM94TARY  INFORMATION:  In 
November  of  1993,  the  Secretary 
announced  the  reorganization  of  HUD's 
field  structiu«  to  improve  performance 
and  provide  HUD's  customers — 
members  of  the  public  and  program 
beneficiaries — more  efficient  service 
and  less  bureaucracy  by  empowering 
HUD's  employees  to  more  effectively 
serve  these  customers.  As  part  of  that 
ongoing  process,  on  December  6, 1994, 
at  59  FR  62739,  the  Department 
published  a  Notice  of  Revocation  and 
Redelegation  of  Authority  pertaining  to 
authority  in  the  field  over  Office  of 
Housing  programs,  which  was  amended 
by  the  Revocation  and  Redelegation  of 
Authority  published  on  June  26, 1996, 
at  61  FR  33130. 

With  the  decline  of  the  Multifamily 
Property  Disposition  inventory,  many  of 
the  offices  with  authority  to  administer 
Multifamily  Property  Disposition 
inventory  are  managing  only  a  small 
number  of  projects.  Top  maximize  staff 
resources,  the  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner 
determined  to  consolidate  the 
Muhifamily  Property  Disposition 
inventory  into  two  "HUB"  offices  which 
would  have  nationwide  authority  to 


perform  Multifamily  Property 
Management  and  Disposition  functions. 

In  June,  1996,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  selected  the  Atlanta, 
Georgia  and  Fort  Worth.  Texas  field 
offices  to  serve  as  the  two  "HUB"  offices 
for  certain  Multifamily  Housing 
program  functions.  Implementation  of 
these  HUBs  will  serve  to  free  field  office 
staff,  currently  performing  real  estate 
owned  processing,  to  focu^  on  loss 
mitigation  and  servicing  of  troubled 
properties  to  avoid  future  foreclosures, 
as  well  as  other  critical  field  office 
priorities. 

As  the  Department  strives  to  provide 
increasingly  efficient  service,  the  ability 
to  do  more  with  less  is  of  crucial 
importance.  Through  this  Redelegation 
of  Authority,  the  Department  seeks  to 
shift  certain  powers  and  authorities  in 
order  to  best  utilize  its  finite  resources 
to  the  benefit  of  the  customer. 
Implementation  of  the  two  HUBs  will 
ensure  that  as  staff  resources  continue  to 
decline,  the  IDepartment  will  have  staff 
available  to  manage  and  dispose  of 
defaulted  FHA-insured  multifamily 
properties  that  have  reverted  to  HUD. 

Accordingly,  the  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner  redelegates  authority  as 
follows: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner 
redelegates  to  the  EHrector,  Office  of 
Housing,  and  the  Director,  Multifamily 
Housing  Division,  in  the  Atlanta, 
Georgia,  and  Fort  Worth,  Texas  field 
offices,  nationwide  authority  over  those 
functions  listed  in  the  Revocation  and 
Redelegation  of  Authority  published 
December  6, 1994,  at  59  FR  62739  at  the 
following  sections: 

•  B.,  m.,  (a),  (iii).  A.,  31;  and 

•  B.,  ffl.,  (a),  (iv). 

Section  B.  Authority  to  Further 
Redelegate 

The  authority  redelegated  above,  in 
Section  A  of  the  instant  document,  may 
be  further  redelegated  in  writing  to 
appropriate  field  office  staff  so  as  to 
maximize  efficiency.  In  cases  where 
authority  is  redelegated  to  staff  not 
reporting  to  the  redelegating  field  office 
official,  prior  concurrence  of  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  or  appropriate 
Deputy  Assistant  Secretary,  is  required. 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C  §  3535(d). 


Dated:  January  22, 1997. 
Stephanie  A.  Smith, 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  97-2595  Filed  1-31-97;  8:45  am| 

BtLUNQ  CODE  4210-Z7-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  No.  821962 
Applicant:  Mark  E.  Angelos,  Torrance, 

California 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release,  collect  voucher  specimens)  the 
Riverside  fairy  shrimp  [Streptocephalus 
wootoni)  in  Los  Angeles,  Riverside,  and 
San  Diego  Counties,  California  in 
conjunction  with  presence  or  absence 
.  surveys  and  aquatic  insect  research  for 
the  purpose  of  enhancing  its  survival. 

Permit  No.  807055 

Applicant:  Justine  Gibb,  La  Mesa, 
California 

The  applicant  requests  an  amendment 
of  her  permit  to  include  take  (locate  and 
monitor  nests)  of  the  least  Bell's  vireo 
(Vireo  bellii  pusiUus)  in  Los  Angeles, 
Orange,  Riverside,  San  Diego,  and  San 
Bernardino  Counties,  California  in 
conjunction  with  conducting  surveys 
and  nest  monitoring  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  810313 

Applicant:  Stephen  Eugene  Leach, 
Oakland,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release,  collect  voucher  specimens)  the 
Conservancy  fairy  shrimp  [Branchinecta 
conservatio],  longhorn  fairy  shrimp 
[Branchinecta  longiantenna),  and  vernal 
pool  tadpole  shrimp  (Lepidurus 
packardi)  in  Shasta,  "Tehama,  Butte, 
Glenn,  Colusa,  Sutter,  Yuba,  Placer, 
Yolo,  Sacramento,  San  Joaquin,  Madera, 
Fresno,  Contra  Costa,  Alameda,  and 
Solano  Counties,  California  in 
conjunction  with  presence  or  absence 
surveys  for  the  purpose  of  enhancing 
their  survival. 
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Permit  No.  815144 
Applicant:  Rosemary  Ann  Thompson, 
Santa  Barbara,  California 

The  applicant  requests  an  amendment 
of  her  permit  to  extend  the  area 
authorized  to  take  (harass  by  survey, 
capture  and  release)  the  tidewater  goby 
[Eucyclogobius  newbenyi)  to  include  its 
entire  range  in  California  in  conjunction 
with  presence  or  absence  surveys  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  821967 

Applicant:  J.  Paul  Galvin,  Newport 
Beach,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  locate  and 
monitor  nests)  the  least  Bell's  vireo 
[Vireo  bellii  pusHlus)  and  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  throughout  the  range  of  the 
species  in  California  in  conjunction 
with  surveys  and  nest  monitoring  for 
the  purpose  of  enhancing  their  survival. 
Permit  No.  821229 

Applicant:  David  Guy  Crawford, 
Camarillo,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release)  the  unarmored  threespine 
stickleback  (Gasterosteus  aculeatus 
williamsoni)  in  Ventura  and  Los 
Angeles  Counties,  California  in 
conjunction  with  surveys  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  822468 

Applicant:  Redwood  National  and 
State  Parks,  Orick,  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture  and 
release)  the  tidewater  goby 
[Eucyclogobius  newbenyi)  in  Humboldt 
County,  California  in  conjunction  with 
presence  or  absence  surveys  and  long 
term  monitoring  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  820805 

Applicant:  Philip  Leitner,  Orinda, 
California 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  the  salt  marsh 
harvest  mouse  (Reithrodontomys 
raviventris)  throughout  the  range  of  the 
species  in  California  in  conjunction 
with  population  monitoring  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  812740 

Applicant:  Ingri  S.  Quon,  San  Diego, 
California 

The  applicant  requests  an  amendment 
to  her  permit  to  include  take  (locate  and 
monitor  nests)  of  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus)  in  San  Diego  County, 
CaHfomia  in  conjunction  with 
population  monitoring  for  the  purpose 
of  enhancing  its  survival. 


Permit  No.  802445 
Applicant:  Elaine  K.  Harding-Smith, 

Santa  Cruz,  California 
The  applicant  requests  an  amendment 
to  her  permit  to  take  (tag)  the  salt  mafth 
harvest  mouse  [Reithrodontomys 
raviventris)  during  an  extended  trapping 
period  and  to  extend  the  area  authorized 
to  include  the  range  of  the  species  in 
California  in  conjunction  with 
population  studies  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  823795 
Applicant:  Theresa  Ann  Cabrera, 

Honolulu,  Hawaii 
The  applicant  requests  a  permit  to 
take  (capture,  band,  radio-tag,  and 
release)  the  Hawaiian  hoary  bat 
[Lasiurus  cinereus  semotus)  in  Hawaii 
County,  Hawaii  in  conjunction  with 
scientific  research  for  the  purpose  of 
enhancing  its  survival. 
Permit  No.  778195 
Applicant:  Sweetwater  Environmental 
Biologists,  Inc.,  San  Diego, 
California 
The  applicant  requests  an  amendment 
of  his  permit  to  include  take  (harass  by 
survey,  capture  and  release,  collect 
voucher  specimens)  of  the  Riverside 
fairy  shrimp  [Streptocephalus  woottoni) 
in  Riverside,  Orange,  and  San  Diego 
Counties,  California  in  conjunction  with 
presence  or  absence  surveys  for  the 
purpose  of  enhancing  its  survival. 
Permit  No.  820658 
Applicant:  EDAW.  Sacramento, 

California 
The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus),  to  take  (locate  and  monitor 
nests)  the  least  Bell's  vireo  ( V7reo  bellii 
pusillus),  and  to  take  (harass  by  survey; 
capture  and  release;  collect  voucher 
specimens)  the  conservancy  fairy 
shrimp  [Branchinecta  conservatio), 
longhom  fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi),  and 
Riverside  feiry  shrimp  [Streptocephalus 
woottoni)  throughout  the  range  of  the 
species  in  California  in  conjunction 
with  presence  or  absence  surveys  and 
scientific  research  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  799561 
Applicant:  Entrix,  Inc.,  Walnut  Creek, 

California 
The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey, 
locate  and  monitor  nests,  conduct 
habitat  studies)  for  the  southwestern 
willow  flycatcher  [Empidonax  traillii 
extimus),  California  least  tern  [Sterna 
albifrons  browni)  and  least  Bell's  vireo 
[Vireo  bellii  pusillus)  throughout  the 


range  of  the  species  in  California  in 
conjunction  with  population  and  habitat 
studies  for  the  purpose  of  enhancing 
their  survival. 
Permit  No.  823990 
Applicant:  BioResources,  Los  Osos, 

California 
The  applicant  requests  a  permit  to 
take  (harass  by  survey,  locate  and 
monitor  nests)  the  California  least  tern 
[Sterna  albifrons  browni)  along  the 
central  California  coast  in  conjunction 
with  surveys  and  population  monitoring 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  787376 
Peter  Bloom,  Camarillo,  California 
The  applicant  requests  an  amendment 
to  his  permit  to  take  (capture,  band, 
radio-tag,  and  release)  the  peregrine 
falcon  [Faico  pereghnus)  and  to  take 
(harass  by  disturbance  while  conducting 
trapping  activities)  the  California  least 
tern  [Sterna  albifrons  browni)  and 
western  snowy  plover  [Charadrius 
alexandrinus  nivosus)  along  the 
California  coast  from  (and  including) 
San  Luis  Obispo  County  south  to  the 
Mexican  border,  including  the  Channel 
Islands,  in  conjunction  with  scientific 
research  on  peregrine  falcons,  especially 
with  regard  to  their  interactions  with 
California  least  tern  colonies  and 
western  snowy  plovers,  for  the  purpose 
of  enhancing  their  survival. 
Permit  No.  823806 
Applicant:  Pacific  Estuarine  Research 

Laboratory,  San  Diego,  California 
The  applicant  requests  a  permit  to 
remove  and  reduce  to  possession 
specimens  of  Cordylanthus  maritimus 
ssp.  maritimus  (salt  marsh  bird's  beak) 
from  Sweetwater  Marsh  National 
Wildlife  Refuge  and  Tijuana  Estuary. 
San  Diego  County,  California  in 
conjunction  with  scientific  research  for 
the  purpose  of  enhancing  its 
propagation  and  survival. 
Permit  No.  824105 
Applicant:  Burl  L.  Mostul,  Portland, 

(Oregon 
The  applicant  requests  an  interstate 
commerce  permit  to  sell  artificially 
propagated  Brighamia  insignis  ("Olulu) 
and  Manihot  walkeri  (Walker's  manioc) 
in  order  to  enhance  their  propagation 
and  survival. 
Permit  No.  799558 
Applicant:  Idaho  Power  Company, 

Boise,  Idaho 
The  applicant  requests  an  amendment 
of  their  permit  to  extend  the  area 
authorized  to  take  (collect,  release, 
sacrifice  voucher  specimens)  the  Snake 
River  physa  snail  [Physa  natricina), 
Idaho  springsnail  [Fontelicella 
idahoensis),  Utah  valvata  snail  [Valvata 
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iitahensis),  and  Banbury  Springs  Limpet 
(Lanx  n.  sp.)  in  the  Snake  River,  Idaho, 
and  its  tributaries  to  (and  including) 
river  mile  458  (Swan  Falls)  while 
conducting  presence  or  absence  surveys 
and  various  life  history  and  ecological 
studies  for  the  purpose  of  enhancing 
their  survival. 

DATES:  Written  comments  on  these 
permit  applications  mus^  be  received  on 
or  before  March  5,  1997. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Division  of  Consultation  and 
Conservation  Planning,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  submitting  comments. 
Ail  comments,  including  names  and 
addresses,  received  will  become  part  of 
the  official  administrative  record  and 
may  be  made  available  to  the  public. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  above  office.  Please  refer 
to  the  respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Frie,  Fish  and  Wildlife 
Biologist,  at  the  above  address; 
telephone  (503)  231-6125. 

Dated:  lanuary  22. 1997. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon 
IFR  Doc.  97-2572  Filed  1-31-97;  8:45  am] 

HLUNO  COOK  4310-S6-P 


Notice  of  Receipt  of  an  Application, 
and  Availability  of  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  an  Incidental 
Take  Permit  for  tite  Red  Hills 
Salantander  by  Wilmon  Timberiands 
for  Forest  Management  in  Southcentral 
Alabama 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

SUMMARY:  Wilmon  Timberiands  seeks  an 
incidental  take  permit  (ITP)  firom  the 
Fish  and  Wildlife  Service  (Service), 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered-Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.]  (Act),  as  amended. 
The  ITP  would  authorize,  for  a  period 


of  30  years,  the  incidental  take  of  a 
threatened  species,  the  Red  Hills 
salamander  (Phaeognathus  hubrichti). 
The  proposed  take  is  incidental  to  forest 
management  activities  on  about  2,970 
acres  of  Red  Hills  salamander  habitat 
managed  by  the  Applicant  in  Monroe 
County.  Alabama.  The  Service  also 
announces  the  availability  of  an 
Environmental  Assessment  (EA)  and 
Habitat  Conservation  Plan  (HCP)  for  this 
incidental  take  permit  application.  The 
HCP.  which  is  required  by  Section 
10(a)(2)(A)  of  the  Act.  was  prepared  and 
submitted  by  the  Applicant  with  the 
permit  application.  Copies  of  the  EA 
and/or  HCP  may  be  obtained  by  making 
a  request  in  writing  to  the  Regional 
Office  (see  ADDRESSES).  This  notice  also 
advises  the  public  that  the  Service  has 
made  preliminary  determinations  that 
issuing  an  FTP  to  the  Applicant  is  not  a 
major  Federal  action  signiHcantly 
affecting  the  quality  of  the  human 
environment  within  the  meaning  of 
Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  as  amended.  The  Finding  of  No 
Significant  Impact  (FONSI)  is  based  on 
information  contained  in  the  EA  and 
HCP.  The  final  determination  will  be 
made  no  sooner  than  30  days  firom  the 
date  of  this  notice.  This  notice  is 
provided  pursuant  to  Section  10  of  the 
Act  and  NEPA  regulations  (40  CFR 
1506.6). 

DATES:  Written  comments  on  the 
application.  EA  and  HCP  should  be  sent 
to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  March  5, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200.  Atlanta. 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  at  the  Jackson, 
Mississippi.  Field  Office,  6578  Dogwood 
View  Parkway,  Suite  A,  Jackson, 
Mississippi  39213.  Written  data  or 
comments  concerning  the  application, 
EA,  or  HCP  should  be  submitted  to  the 
Regional  Office.  Comments  must  be 
submitted  in  writing  to  be  processed. 
Please  reference  permit  under  PRT- 
824543  in  such  comments,  or  in 
requests  for  the  documents  discussed 
herein.  Requests  for  the  documents 
must  be  in  writing  to  be  adequately 
processed. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  Atlanta,  Georgia  (see 


ADDRESSES  above),  telephone:  404/679- 
7110;  or  Mr,  Will  McDearman  at  the 
Jackson,  Mississippi,  Field  Office  (see 
ADDRESSES  above),  telephone:  601/965- 
4900,  extension  24. 
SUPPLEMENTARY  INFORMATION:  The  Red 
Hills  salamander  (RHS).  Phaeognathus 
hubrichti.  is  a  plethodontid  salamander 
known  only  from  the  Red  Hills  region 
of  southcentral  Alabama  in  portions  of 
Butler.  Conecuh.  Covington,  Crenshaw, 
and  Monroe  Counties.  This 
physiographic  subdivision  of  the  Gulf 
Coastal  Plain  is  distinguished  by  hilly, 
dissected  terrain,  frequently  with  steep 
side  slopes  extending  200  feet  from  the 
ridge  to  the  base  of  the  lower  slope. 
Natural  vegetation  of  these  moist,  steep, 
sheltered  slopes  and  ravines  consists  of 
a  beech-magnolia  forest  community. 
Characteristic  woody  species  in  the 
forest  overstory  include  American  beech 
(Fagus  grandifolia),  bigleaf  magnolia 
(Magnolia  macrophylla),  southern 
magnolia  (M.  grandiflora),  white  oak 
(Quercus  alba),  and  tulip  tree 
(Liriodendron  tulipifera).  Portions  of 
this  and  closely  related  forest  types  in 
the  Red  Hills  region  are  underlain  by 
clays,  claystones,  and  siltstones  of  the 
Tallahatta  and  Hatchetigbee  formations. 
RHS  occupy  subterranean  burrows 
within  the  fissures  and  channels  of 
these  formations  on  relatively  steep 
slopes  beneath  undisturbed  and 
moderately  disturbed  hardwood  and 
hardwood-pine  dominated  forests.  RHS, 
which  rarely  leave  their  burrows,  prey 
upon  ground-dwelling  arthropods 
located  within  burrows  or  outside 
burrows  near  the  burrow  entrance. 
Substrates  of  the  Tallahatta  and 
Hatchetigbee  formation  apparently  are 
important  for  maintaining  suitable 
moisture  required  for  these  amphibians. 
Other  important  factors  preventing  the 
desiccation  of  RHS  micro-habitat 
include  loamy  soils,  leaf  litter  from 
deciduous  trees,  and  a  well  developed 
overstory  canopy  of  hardwoods  that 
intercepts  direct  sunlight.  Timber 
management  practices  that  reduce  or 
eliminate  the  forest  canopy,  disturb  or 
compact  soils,  and  convert  hardwood- 
dominated  forests  to  pine-dominated 
forests  can  incidentally  kill,  injure,  or 
harm  RHS  in  violation  of  Section  9  of 
the  Act.  Such  practices  can  involve 
timber  harvest,  the  operation  of 
vehicular  logging  equipment,  timber 
regeneration,  and  site  preparation  in 
habitat  occupied  by  RHS.  Based  on  RHS 
surveys  conducted  by  the  Applicant. 
RHS  may  occur  on  about  2,970  acres 
managed  by  Wilmon  Timberiands.  This 
represents  about  five  percent  of  the 
range  wide  total  habitat  estimated  to 
remain  in  1978. 


UMI 


The  EA  considers  the  environmental 
consequences  of  two  alternatives.  The 
proposed  action  is  the  issuance  of  the 
ITP  based  upon  the  submittal  of  the 
HCP.  This  action  is  based  on  a 
preliminary  determination  by  the 
Service  that  the  HCP  will  satisfy  the 
requirements  of  Section  10(a)(2)(B)  of 
the  Act.  By  this  alternative,  the  HCP 
conserves  RHS  by  restricting  timber 
management  activities  in  optimal  and 
moderately  suitable  habitat.  Optimal 
habitat  occupies  about  1,340  acres  with 
steep  (>  27  degree)  slopes,  underlain  by 
the  Tallahatta  formation,  with  a  forest 
dominated  by  deciduous  trees.  Timber 
harvests,  if  any,  in  optimal  habitat  will 
be  limited  to  single  tree  selection  while 
maintaining  a  forest  canopy  coverage 
over  at  least  90  percent  of  a  site.  To 
minimize  disturbance  to  soils  and 
destruction  of  RHS  burrows,  no 
vehicular  logging  equipment  will 
operate  within  optimal  habitat.  Felled 
timber  will  be  pulled  from  preferred 
habitat  by  cable  from  vehicular  or  other 
logging  equipment  located  in  adjacent 
habitat.  Also,  timber  regeneration  will 
occur  naturally  without  site  preparation 
or  planting.  Moderately  suitable  RHS 
habitat  consists  of  slopes  18  to  27 
degrees  on  either  the  Tallahatta  or 
Hatchetigbee  formations,  with  naturally 
occurring  mixed  hardwood-pine  and 
pine-hardwood  forest  types.  Timber 
harvests  by  single  tree  selection  will  be 
conducted  while  maintaining  a  forest 
canopy  cover  over  at  least  65  percent  of 
a  site,  followed  by  natural  regeneration. 
In  marginally  suitable  to  unsuitable  RHS 
habitat  on  slopes  of  less  than  18  degrees 
within  the  Tallahatta  or  Hatchetigbee 
formations,  the  Applicant  will  use  a  full 
array  of  forest  management  practices, 
including  uneven -aged  management, 
even-aged  management  with  clear 
cutting,  site  preparation,  and  artificial 
and  natural  regeneration. 

RHS  populations  in  marginally 
suitable  habitat  will  be  significantly 
reduced  or  eliminated  as  a  result  of 
clear  cutting,  site  preparation,  and 
conversion  to  pine  forests.  Because  RHS 
are  more  common  and  abundant  in 
optimal  habitat,  the  HCP  will  conserve 
core  RHS  populations  where  most  RHS 
exist.  The  conservation  of  RHS  in 
optimal  habitat  is  consistent  with  the 
Service's  recovery  plan  for  the  species. 
Populations  in  moderately  suitable 
habitat  may  be  extirpated  or  they  may 
persist  following  timber  harvests  with 
vehicular  logging  equipment  and  a 
reduction  in  the  forest  canopy  to  65 
percent  coverage  of  a  site.  The  HCP  also 
includes  maintaining  forest  buffer  zones 
adjacent  to  optimal  habitat,  staff^  training 
to  implement  the  conservation  plan, 
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funding,  and  monitoring  and  reporting 
of  management  actions. 

The  second  alternative  in  the  EA  is 
the  no  action  alternative  in  which  the 
Service  would  not  issue  the  FTP.  The 
basis  for  this  alternative  would  be  the 
failure  of  the  Applicant  to  satisfy 
requirements  of  Section  10(a)(2)(B)  of 
the  Act  for  permit  issuance.  Without  the 
authority  to  incidentally  take  RHS,  the 
Applicant  is  expected  to  avoid  timber 
harvesting  and  related  forest 
management  actions  in  habitat  occupied 
by  the  RHS  to  reduce  or  eliminate  the 
possibility  of  illegally  taking  the  RHS. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  this  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA  and  will  result  in  the  FONSI. 
This  preliminary  determination  is  based 
on  information  in  the  EA  and  HCP.  The 
determination  may  be  revised  due  to 
public  comment  received  in  response  to 
this  notice.  An  excerpt  from  the  FONSI 
reflecting  the  Service's  finding  on  the 
application  is  provided  below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  FTP  would  not  have 
significant  effects  on  the  human 
environment  in  the  project  area. 

2.  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that 
adequate  funding  will  be  provided  to 
implement  the  measures  proposed  in 
the  submitted  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatened  species  as  outlined  in 
the  documentation  of  this  decision,  the 
indirect  impacts  which  may  result  from 
issuance  of  the  ITPs  are  addressed  by 
other  regulations  and  statutes  under  the 
jurisdiction  of  other  government 
entities.  The  validity  of  the  Service's 
ITPs  are  contingent  upon  the 
Applicants'  compliance  with  the  terms 
of  their  permits  and  all  other  laws  and 
regulations  under  the  control  of  State, 
local,  and  other  Federal  governmental 
entities. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  ITP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  Section  7  biological 
opinion,  in  combination  with  the  above 
findings,  will  be  used  in  the  final 
analysis  to  determine  whether  or  not  to 
issue  the  ITP. 


Dated:  January  27. 1997. 
Noreen  K.  Clougfa, 

Regional  Director. 

(FR  Doc.  97-2579  Filed  1-31-97;  8:45  ami 

BILLMG  CO0€  4310-65-P 

Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  approved  Tribal/State 
Compact. 


SUMMARY:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Tribal/State 
Gaming  Compact  between  the  Citizen 
Band  Potawatomi  Indian  Tribe  and  the 
State  of  Oklahoma,  which  was  executed 
on  December  5, 1996. 

DATES:  February  3  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington,  D.C.  20240, 
(202) 219-4068. 

Dated:  January  24, 1997. 
Ada  E.  Deer, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  97-2551  Filed  1-31-97;  8:45  amj 

eiLUNG  COOC  4310-02-P 


Bureau  of  Land  Management 
[CA-067-71 22-6606;  CACA-35511] 

Environmental  impact  Statement/ 
Environmental  Impact  Report  for  the 
Proposal  Imperial  Project,  California 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Amendment. 

SUMMARY:  In  the  Federal  Register  of 
November  1, 1996  (Vol.  61,  p.  56567),  a 
notice  was  published  pertaining  to  the 
availability  of  the  draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  for  the  proposed  Imperial 
Project.  This  amends  that  notice. 
Because  of  expressed  interest,  a 
public  hearing  will  be  held  at  the 
Barbara  Worth  Convention  Center  in 
Holtville.  California  at  6:30  PST  to  8:30 
PST  on  Thursday  Februar>'  6, 1997. 
Furthermore,  the  comment  period  on 
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the  draft  Environmental  Impact 
Statement/Environmental  Impact  Report 
is  extended  an  additional  13  days 
through  February  13, 1997.  Written 
comments  should  be  sent  to  the  Bureau 
of  Land  Management,  1661  South 
Fourth  Street,  El  Centre,  California, 
92251.  Attention:  Keith  Shone,  and 
must  be  delivered  or  postmarked  no 
later  than  February  13,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Shone  (619)  337-4412  or  Thomas 
Zaie  (619)  337-4420. 

Dated:  January  28,  1997. 
Tbomas  Zale, 
Acting  Area  Manager. 
(PR  Doc.  97-2607  Filed  1-31-97;  8:45  am) 

BILUNQ  COM  431(M»-P 


[NftM)70-ieiO-00] 

Change  of  Mailing  Address;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  This  notice  sets  forth  the  new 
mailing  address  of  the  Bureau  of  Land 
Management,  Farmington  District 
Office,  Farmington  New  Mexico  AND 
the  new  mailing  address  and  physical 
location  of  the  Farmington  Indian 
Minerals  OfRce  (FIMO). 

DATES:  February  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  McCloskey,  Administrative 
Officer,  Bureau  of  Land  Management, 
Farmington  District  Office,  505-599- 
8920. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Interior's  Bureau  of  Land 
Management,  New  Mexico  State, 
Farmington  District  Office  is  changing 
their  mailing  address  effective  February 
3, 1997.  The  new  mailing  address  will 
be:  Bureau  of  Land  Management, 
Farmington  District  Office,  1235  La 
Plata  Highway,  Suite  A,  Farmington, 
New  Mexico  87401. 

The  Department  of  Interior's 
Farmington  Indian  Minerals  Office 
(FIMO)  is  changing  their  mailing 
address  and  physical  location.  "The  new 
mailing  address  and  physical  location 
will  be.  Farmington  Indian  Minerals 
Office  (FIMO),  1235  La  Plata  Highway, 
Suite  B,  Farmington,  New  Mexico 
87401. 

Dated:  January  28. 1997. 
)oel  E.  Farrell, 
Acting  District  Manager 
IFR  Doc.  97-2582  Filed  1-31-97;  8:45  am] 

MLUNQCOOK  4310-n-«l 


[CA-018-1990-02] 

Recreation  Management;  Final 
Supplementary  Rules;  California 

ACTION:  Final  supplementary  rules. 

SUMMARY:  Establishment  of 
Supplemental  Rules  for  the  management 
of  recreational  suction  dredging  only  on 
Public  Lands  and  associated  waters  that 
are  withdrawn  from  mineral  entry. 
These  rules  would  apply  to  all  mineral 
withdrawn  lands  administered  by  the 
Folsom  Resource  Area. 

Casual  use  mineral  hunting  is  allowed 
without  a  permit  in  the  above  defined 
areas.  Casual  use  mineral  hunting  is 
defined  as  removing  gold  from  the 
ground  using  gold  pans,  sluice  boxes, 
hand  shovels,  metal  detectors,  or  picks. 
Casual  use  mineral  hunting  does  not 
include  any  activity  using  suction 
dredges,  machinery,  water  pumps,  or 
explosives. 

'The  use  of  any  suction  dredge  or 
water  pump  (power  sluicing)  is  allowed 
with  a  Special  Recreation  Permit  issued 
by  the  Bureau  of  Land  Management, 
Folsom  Resource  Area.  Using  machinery 
to  remove  rock  and  soil  above  the  water 
level  of  a  river  or  stream,  commonly 
referred  to  as  "highbanking",  is  not 
allowed.  Permits  will  not  be  issued  for 
areas  designated  wild  rivers  under  the 
Wild  and  Scenic  Rivers  Act. 

Any  persons  camping  in  areas  open  to 
camping  must  comply  with  the 
established  14  day  camping  limit 
published  in  the  Federal  Register  on 
October  26, 1983.  Exceptions  to  this 
established  rule  will  be  only  with  a 
Special  Recreation  Permit  authorizing 
the  holder  to  camp  longer  than  14  days. 

Persons  holding  a  Special  Recreation 
Use  Permit  who  fail  to  follow  the 
stipulations  shall  have  the  permit 
revoked  by  the  Authorized  Officer. 

No  person  shall: 

1.  Operate  or  possess  a  suction  dredge 
or  water  pump  (power  sluice)  without  a 
valid  Special  Recreation  Permit.  The 
definition  of  possess  includes  having  a 
suction  dredge  in  the  water  or  on  the 
shore  adjacent  to  water. 

2.  Remove  soil  or  rock  above  the 
water  level  with  any  machinery 
(commonly  referred  to  as 
"highbanking"). 

3.  Camp  over  the  established  14-day 
limit  without  having  a  valid  Special 
Recreation  Use  Permit. 

4.  Operate  or  possess  a  suction  dredge 
or  water  pump  (power  sluice)  in 
violation  of  California  permit 
requirements  or  California  established 
seasons.  Supplemental  Rule  Number  4 
shall  apply  to  all  public  lands 
administered  by  the  Folsom  Resource 
Area  Office. 


Any  person  who  fails  to  comply  with 
these  Supplemental  Rules  may  be 
subject  to  fines  up  to  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 
These  penalties  are  specified  by  title  43 
of  the  United  States  Code,  section  303 
and  title  18  of  the  United  States  Code, 
section  3623. 

DATES:  This  rule  will  be  in  effect  on 
March  1, 1997  and  is  permanent  until 
canceled,  amended,  or  replaced. 
FOR  FURTHER  INFORMATION:  Contact 
Deane  Swickard.  Area  Manager,  Bureau 
of  Land  Management,  Folsom  Resource 
Area,  63  Natoma  Street,  Folsom,  CA 
95630,  (916)  985-4474. 
SUPPLEMENTARY  INFORMATION:  Public 
Lands  withdrawn  from  mineral  entry 
are  currently  unavailable  for 
recreational  mineral  hunting  by  the 
public.  The  recreational  gold  hunter 
who  wishes  to  suction  dredge  or  gold 
pan  must  now  locate  an  area  open  for 
mineral  entry  that  is  free  from  claims. 
This  process  is  very  cumbersome  to  the 
person  who  wishes  to  engage  in  this 
recreational  activity.  Opening  some  of 
the  withdrawn  lands  to  the  recreational 
gold  hunter  will  greatly  increase  the 
opportunities. 

The  public  has  expressed  a  need  for 
places  to  gold  pan  and  suction  dredge 
without  the  burden  of  mining  claims. 
This  Supplemental  Rule  will  make 
available  rivers  for  the  recreational  gold 
hunter  and  will  protect  the  public  lands 
and  resources  from  unnecessary  or 
undue  degradation. 

Authority  for  Supplemental  Rules  are 
contained  in  title  43  Code  of  Federal 
Regulations,  subpart  8364.1. 
Deane  K.  Swickard, 
Area  Manager. 
IFR  Doc.  97-2523  Filed  1-31-97;  8:45  am) 

MLLMQ  0006  4310-40-M 

(UT-020-07-1220-0<q 

Notice  To  Amend  Pony  Express 
Resource  Management  Plan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  to  designate  a 

Special  Recreation  Management  Area 

which  would  amend  a  resource 

management  plan. 

summary:  The  Bureau  of  Land 
Management  (BUM)  is  proposing  an 
amendment  to  the  Pony  Express 
Resource  Management  Plan  (RMP).  The 
proposed  amendment  would  designate 
certain  public  lands  in  Utah  and  Tooele 
Counties  as  a  Special  Recreation 
Management  Area  (SRMA).  A 
Recreation  Area  Management  Plan 
(RAMP)  and  environmental  assessment 
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(EA)  would  be  prepared  which  would 
address  future  cooperative  management 
between  BLM  and  the  Utah  Division  of 
Parks  and  Recreation  for  the  area  known 
as  Fivemiie  Pass.  Public  comment  will 
be  actively  solicited  throughout  the 
RAMP/EA  and  amendment 
development  process. 
DATES:  The  comment  period  for  the 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  March  5, 1997. 
8UPPLCMCNTARY  INFORMATION:  Under  the 
Bureau  Planning  System,  Special 
Recreation  Management  Areas  (SRMA) 
are  designated  where  significant  public 
recreation  issues  or  management 
concerns  occur.  Special  or  more 
intensive  types  of  management  are 
typically  needed.  Detailed  recreation 
planning  is  required  in  these  areas  and 
greater  managerial  investment  (e.g. 
bcilities,  supervision,  etc.)  is  likely. 
Fivemiie  Pass  was  not  listed  as  an 
SRMA  in  the  1988  Pony  Express  RMP. 
This  amendment  and  planning  process 
is  needed  to  address  current  recreation 
use  and  management  needs. 

Fivemiie  Pass  is  an  area 
encompassing  the  southern  foothills  of 
the  Oquirrh  Mountains  on  the  Tooele/ 
Utah  County  line.  For  years,  Fivemiie 
Pass  has  been  one  of  the  most  popular 
areas  for  off  highway  vehicle  (OHV) 
recreation  in  Northern  Utah.  A  1992 
amendment  to  the  Pony  Express  RMP 
designated  10,880  acres  of  public  land 
at  Fivemiie  Pass  as  "Open"  to  OHV  use. 
"Open"  areas  are  approved  for  all  types 
of  OHV  use,  including  cross-country 
travel.  Since  that  time  recreation  use  in 
the  area  has  increased  dramatically.  Hie 
area  is  undeveloped  with  no  recreation 
facilities.  Fivemiie  Pass  received  over 
36,900  visits  in  1996.  The  Utah  ATV 
Association  and  other  user  groups  have 
long  advocated  visitor  developments  at 
Fivemiie  Pass.  In  1995,  the  Utah     . 
Division  of  Paiics  and  Recreation  and 
the  Utah  OHV  Commission  selected 
Fivemiie  Pass  as  a  priority  site  for 
increased  development  and  additional 
State  OHV  grants. 

The  Fivemiie  Pass  SRMA  would  be 
defined  as  T6S,  R3W,  sec  13-36;  T6S, 
R4W,  sec  13.  24,  25.  and  36;  T7S,  R3W, 
Sec  1-18:  and  T7S,  R4W,  sec  1, 12.  and 
13.  The  SRMA  planning  area  would 
cover  31,360  acres  which  includes 
19,020  acres  of  public  lands, 
approximately  10,740  acres  of  private 
land,  and  1,600  acres  of  State  lands. 
Although  Fivemiie  Pass  is  heavily 
used  for  recreation,  the  area  also  has  a 
long  history  of  mining,  farming,  and 
grazing.  The  entire  planning  area 
contains  numerous  mine  shafts  and 


abandoned  pits.  These  mines  and  pits 
constitute  a  serious  hazard  for  the 
public.  Public  roads  accessing  public 
lands  cross  private  lands.  There  is 
occasional  trespass  and  vandalism  firom 
the  public  crossing  farmlands  or  riding 
OHVs  through  plowed  fields.  Recreation 
use  has  also  resulted  in  vandalism  to 
public  lands  and  facilities  around 
Fivemiie  Pass.  Besides  being  a  popular 
OHV  riding  area,  Fivemiie  Pass  is  also 
used  by  campers,  horseback  riders, 
mountain  bikers,  organized  groups 
(Scouts,  RV  clubs,  dhurch  groups,  etc.), 
hunters,  and  target  shooters. 

Recreation  development  at  Fivemiie 
Pass  would  meet  the  following 
management  objectives: 

1.  Provide  a  quality  recreation 
experience  for  OHV  and  other  recreation 
users  in  a  safe  and  appropriate  setting. 

2.  Mitigate  safety  nazanis  created  by 
past  mining  operations. 

3.  Maintain  access  to  public  lands. 

4.  Protect  natural  and  cultural 
resources  on  public  lands  and  repair 
damaged  resources. 

5.  Mitigate  trespass  and  impacts  to 
private  lands  in  and  around  the 
planning  area. 

6.  Maintain  and  enhance  multiple  use 
management  for  all  resources  in  the 
planning  area. 

7.  Educate  visitors  about  safety, 
public  land  stewardship,  and  low 
impact  recreation. 

The  RAMP  will  be  prepared  under  43 
CFR  part  1610  to  meet  the  requirements 
of  section  202  of  the  Federal  Land 
Policy  and  Management  Act,  and 
section  102  of  the  National 
Enviromnental  Policy  Act.  This  revision 
is  necessary  to  update  and  expand  the 
decisions  presented  in  the  1988  Pony 
Express  RMP  that  affect  lands  within 
the  Fivemiie  Pass  planning  area. 

Public  participation  will  be  actively 
sought  to  ensure  that  the  RAMP/EA 
addresses  all  issues,  problems,  and 
concerns  from  those  interested  in  the 
management  of  the  public  lands  within 
the  proposed  Fivemiie  Pass  SRMA.  The 
development  of  the  RAMP/EA  is  a 
public  process  and  the  public  is  invited 
and  encouraged  to  assist  in  the 
identification  of  issues  and  the  scope  of 
the  RAMP/EA.  Public  meetings  will  be 
held  to  discuss  planning  issues.  The 
date,  time,  and  location  of  these  scoping 
meetings  will  be  announced  in  local 
newspapers  and  through  other  local 
media.  Formal  public  participation  will 
be  requested  for  review  of  the 
preliminary  RAMP/EA  and  final  RAMP/ 
EA  in  1997.  Notice  of  availability  of 
these  documents  will  be  published  at 
the  appropriate  times. 

The  RAMP/EA  will  be  prepared  by  an 
interdisciplinary  team  which  includes 


specialists  in  recreation,  cultural 
resources,  minerals,  realty,  wildlife, 
rangeland  vegetation,  and  sfiecial  status 
animal  and  plant  species.  Other 
disciplines  may  be  represented  as 
necessary. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Wyatt,  Area  Manager,  Sah 
Lake  Field  Office,  2370  South  2300 
West,  Salt  L,ake  City,  Utah,  telephone 
(801)  977-4300.  fax  (801)  977-4397. 
Existing  planning  documents  and 
information  are  available  at  the  above 
address.  Comments  on  the  proposed 
plan  amendment  should  be  sent  to  the 
above  address. 
G.  William  Lamb, 
State  Director,  Utah. 

[FR  Doc.  97-2583  Filed  1-31-97;  8:45  ami 
BHXMO  OOOE  4ai».00-P 


National  Pirk  ServiM 

Maine  Acadian  CuHura  Praservation 
ConNnlaaion;  IMaaling 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463)  that  the  Maine 
Acadian  Culture  Preservation 
Commission  will  meet  on  Friday, 
Fetmiary  21, 1997.  The  meeting  will 
convene  at  7  p.m.  in  the  gym  of  the  Dr. 
Levesque  School  on  U.S.  Route  1  in 
Frenchville,  Aroostook  County,  Maine. 

The  Maine  Acadian  Culture 
Preservaticm  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Culture  Preservation  Act  (Pub.  L.  101- 
543).  The  purpose  of  the  Commission  is 
to  advise  the  National  Park  Service  with 
respect  to: 

•  The  development  and 
implementation  of  an  interpretive 
program  of  Acadian  culture  in  the  state 
of  Maine;  and 

•  The  selection  of  sites  for 
interpretation  and  preservation  by 
means  of  cooperative  agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the  - 
summary  report  of  the  workshop  held 
December  20, 1996. 

2.  A  talk  by  Marielle  Cormier- 
Boudreau  on  Acadian  cuisine  and 
herbology. 

3.  Reports  of  Maine  Acadian  Culture 
Preservation  Commission  working 
groups. 

4.  Report  of  the  National  Paric  Service 
project  staff. 

5.  Opportunity  for  public  comment. 

6.  Proposed  agenda,  place,  and  date  of 
the  next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
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Commission  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park.  Interested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  Acadia  National  Park, 
PO  Box  177,  Bar  Harbor,  ME  04609- 
0177;  telephone  (207)  288-5472. 

Dated:  January  23, 1997. 
Paul  F.  Haertel, 

Superintendent,  Acadia  National  Park. 
IFR  Doc.  97-2620  Filed  1-31-97;  8:45  am) 

MUMQ  COM  431»-T0-P 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Housing  Guaranty  Program;  Notica  of 
invaatmant  Opportunity 

The  U.S.  Agency  for  International 
Development  (USAID)  has  authorized 
the  guaranty  of  loans  to  the  Banco 
General  S.A..  Panama  (the  "Borrower") 
as  part  of  USAID's  development 
assistance  program.  The  proceeds  of 
these  loans  will  be  used  to  finance 
shelter  and  shelter-related  infrastructure 
for  the  benefit  of  low-income  families  in 
Panama.  At  this  time,  the  Banco  General 
S.A.  has  authorized  USAID  to  request 
proposals  from  eligible  lenders  for  a 
loan  imder  this  program  of  $5.0  Million 
U.S.  Dollars  (US$5,000,000).  The  name 
and  address  of  the  Borrower's 
representative  to  be  contacted  by 
interested  U.S.  lenders  or  investment 
bankers  (each,  a  "Lender"),  the  amoimt 
of  the  loan  and  project  niunber  are 
indicated  below: 

Banco  General  S^,  Panama 

Project  No.:  525-HG-13: 

Housing  Guaranty  Loan  No.:  525-HG- 

014  A03: 
Amount:  US$5,000,000: 
Attention:  Mr.  Francisco  Sierra,  Vice 

President — Treasury  Banco  General 

S.A.,  Panama,  (street  address:  Calle 

Aquilino  de  la  Guardia  y  Ave.  5ta  B 

Sur,  Panama  City,  Panama); 
Telex  No.:  2733  General  PG; 
Telefax  No.:  507/26S-0215  (preferred 

communication); 
Telephone  Nos.:  507/265-0231  or  507/ 

265-0234. 

Interested  Lenders  should  contact  the 
Borrower  as  soon  as  possible  and 
indicate  their  interest  in  providing 
financing  for  the  Housing  Guaranty 
Program.  Interested  Lenders  should 
submit  their  bids  to  the  Borrower's 
representative  by  Tuesday,  February  18, 
1997, 12iX)  noon  Eastern  Standard 
Time.  Bids  should  be  open  for  a  period 


of  48  hours  frt)m  the  bid  closing  date. 

Copies  of  all  bids  should  be 

simultaneously  sent  to  the  following: 

Mr.  Joseph  M.  Carroll,  Chief,  Office  of 
Democratic  Governance,  USAID.  Unit 
0949,  APO  AA  34002,  c/o  American 
Embassy,  Panama  City,  Panama, 
(street  address:  Plaza  Regency  2nd 
Floor,  Avenida  Via  Espana  #1); 

Telefax  No.:  507/264-0104  (preferred 
communication); 

Telephone  No.:  507/263-6011; 
and 

Mr.  Lawrence  Doc  Odle,  Regional 
Housing  and  Urban  Development 
Office,  Central  America  USAID/ 
RHUDO/Guatemala,  Guatemala  City, 
Guatemala,  Unit  3323,  APO  AA 
34024; 

Telefax  No.:  502/332-0663; 

Telephone  No.:  502/332-0603; 

Address:  Mr.  Peter  Pimie,  Sr.  Financial 
Advisor,  U.S.  Agency  for  International 
Development,  Office  of  Environment 
and  Urban  Programs,  G/ENV/UP, 
Room  409,  SA-18,  Washington.  D.C. 
20523-1822; 

Telex  No.:  892703  AID  WSA; 

Telefax  No.:  703/875-4639  or  875-4384 
(preferred  communication); 

Telephone  No.:  703/875-4300  or  875- 
4510. 
For  your  information  the  Borrower  is 

currently  considering  the  following 

terms: 

(1)  Amount:\J.S.  $5.0  million. 

(2)  Term:  30  years. 

(3)  Grace  Period:  Ten'  years  grace  on 
repayment  of  principal.  (During  grace 
period,  semi-annual  payments  of 
interest  only).  If  variable  interest  rate, 
repayment  of  principal  to  amortize  in 
equal,  semi-annual  installments  over  the 
remaining  20-year  life  of  the  loan.  If 
fixed  interest  rate,  semi-annual  level 
payments  of  principal  and  interest  over 
the  remaining  20-year  life  of  the  loan. 

(4)  Interest  Rate:  Alternatives  affixed 
rate  and  variable  rate  are  requested. 

(a)  Fixed  Interest  Rate:  If  rates  are  to 
be  quoted  based  on  a  spread  over  an 
index,  the  Lender  should  use  as  its 
index  a  long  bond,  specifically  the  6*/i% 
U.S.  Treasury  Bond  due  November  15, 
2026.  Such  rate  is  to  be  set  at  the  time 
of  acceptance. 

(b)  Variable  Interest  Rate:  To  be  based 
on  the  six-month  British  Bankers 
Association  LIBOR,  preferably  with 
terms  relating  to  the  Borrower's  right  to 
convert  to  fixed.  The  rate  should  be 
adjusted  weekly. 

(5)  Prepayment: 

(a)  Offers  should  include  an  option  for 
prepayment  and  mention  prepayment 
premiums,  if  any. 

(b)  Federal  statutes  governing  the 
activities  of  USAID  require  that  the 


proceeds  of  USAID-guaranteed  loans  be 
used  to  provide  affordable  shelter  and 
related  infrastructure  and  services  to 
below  median-income  families.  In  the 
extraordinary  event  that  the  Borrower 
materially  breaches  its  obligation  to 
comply  with  this  requirement,  USAID 
reserves  the  right,  among  its  other  rights 
and  remedies,  to  accelerate  the  loan  at 
par.  It  should  be  noted  that  since  the 
inception  of  the  USAID  Housing 
Guaranty  Program  in  1962,  USAID  has 
not  exercised  its  right  of  acceleration. 

(6)  Fees:  Offers  should  specify  the 
placement  fees  and  other  expenses, 
including  USAID  fiees.  Paying  and 
Transfer  Agent  fees,  out  of  pocket 
expenses,  etc.  Lenders  are  requested  to 
include  all  legal  fees  in  their  placement 
fee.  Such  fees  and  expenses  shall  be 
payable  at  closing  from  the  proceeds  of 
the  loan. 

(7)  Closing  Date:  Approximately  30 
days  frt)m  selection  of  investor,  if 
possible,  but  not  to  exceed  60  days  &x>m 
date  of  selection  of  Lender. 

Selection  of  a  Lender  and  the  terms  of 
the  loan  are  initially  subject  to  the 
individual  discretion  of  the  Borrower, 
and  thereafter,  subject  to  approval  by 
USAID.  Disbursements  under  the  loan 
will  be  subject  to  certain  conditions 
required  of  the  Borrower  by  USAID  as 
set  forth  in  agreements  between  USAID 
and  the  Borrower. 

The  full  repayment  of  the  loans  will 
be  guaranteed  by  USAID.  The  USAID 
guaranty  will  be  backed  by  the  fiiU  faith 
and  credit  of  the  United  States  of 
America  and  will  be  issued  pursuant  to 
authority  in  Section  222  of  the  Foreign 
Assistance  Act  of  1961,  as  amended  (the 
"Act"). 

Lenders  eligible  to  receive  the  USAID 
guaranty  are  Uiose  specified  in  Section 
238(c)  of  the  Act.  They  are:  (a)  U.S. 
citizens;  (2)  domestic  U.S.  corporations, 
partnerships,  or  associations 
substantially  beneficially  owned  by  U.S. 
citizens;  (3)  foreign  corporations  whose 
share  capital  is  at  least  95  percent 
owned  by  U.S.  citizens;  and.  (4)  fcureign 
partnerships  or  associations  wholly 
owned  by  U.S.  citizens. 

To  be  eligible  for  the  USAID  guaranty, 
the  loans  must  be  repayable  in  full  no 
later  than  the  thirtieth  anniversary  of 
the  disbursement  of  the  principal 
amount  thereof  and  the  interest  rates 
may  be  no  higher  than  the  maximum 
rate  established  fit>m  time  to  time  by 
USAID. 

Information  as  to  the  eligibility  of 
investors  and  other  aspects  of  the 
USAID  housing  guaranty  program  can 
be  obtained  from: 
Ms.  Viviann  Gary,  Director.  Office  of 

Environment  and  Urban  Programs. 
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U.S.  Agency  for  International 
Development.  Room  409,  SA-18, 
Washington,  D.C.  20523-1822; 

Fax  Nos:  703/875-4384  or  875-4639; 

Telephone:  703/875-4300. 

Dated:  January  27, 1997. 
Michael  G.  Kitay, 

Assistant  General  Counsel,  Bureau  for  Global 
Progmms,  Field  Support  and  Research,  U.S. 
Agency  for  International  Development. 
(FR  Doc.  97-2525  Filed  1-31-97;  8:45  am) 
BIUINQ  CODE  •1ie-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  of  America  and  the  Stats  of 
Colorado  v.  Vail  Resorts,  Inc.,  Ralston 
Resorts,  Inc.,  and  Ralston  Foods,  Inc. 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(bHh),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  Hied  with  the  United  States 
District  Court  for  the  District  of 
Colorado  in  United  States  and  The  State 
of  Colorado  versus  Vail  Resorts,  Inc., 
Ralston  Resorts.  Inc.,  and  Ralston 
Foods,  Inc..  Qv.  Action  No.  97-B-lO. 
The  proposed  Final  Judgment  is  subject 
to  approval  by  the  Court  after  the 
expiration  of  the  statutory  60-day  public 
comment  period  and  compliance  with 
the  Antitrust  Procedures  and  Penalties 
Act,  15  U.S.C.  16(b)-(h). 

On  January  3, 1997,  the  United  States 
and  the  State  of  Colorado  Hied  a 
Complaint  seeking  to  enjoin  a 
transaction  in  which  Vail  Resorts.  Inc. 
("Vail")  agreed  to  acquire  Ralston 
Resorts,  Inc.  ("Ralston").  Vail  and 
Ralston  are  the  two  largest  owner/ 
operators  of  ski  resorts  in  Colorado,  and 
this  transaction  would  have  combined 
five  ski  resorts  in  Colorado.  The 
Complaint  alleged  that  the  proposed 
acquisition  would  substantially  lessen 
competition  in  providing  skiing  to  Front 
Range  Colorado  skiers  in  violation  of 
section  7  of  the  Clayton  Act.  15  U.S.C. 
18. 

The  proposed  Final  Judgment  orders 
defendants  to  sell  all  of  Ralston's  rights, 
titles,  and  interests  in  the  Arapahoe 
Basin  resort  in  Summit  County, 
Colorado  to  a  purchaser  who  has  the 
capability  to  compete  eRiectively  in  the 
provision  of  skiing  to  Front  Range 
Colorado  skiers  at  Arapahoe  Basin.  The 
Stipulation  also  imposes  a  hold  separate 
agreement  that,  in  essence,  requires  the 
parties  to  ensure  that,  until  the 
divestiture  mandated  by  the  Final 


Judgment  has  been  accomplished, 
Ralston's  Arapahoe  Basin  operations 
will  be  held  separate  and  apart  from, 
and  operated  independently  of,  Vail's 
assets  and  businesses.  A  Competitive 
Impact  Statement  filed  by  the  United 
States  describes  the  Complaint,  the 
proposed  Final  Judgment,  and  remedies 
available  to  private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  the  responses  thereto, 
will  be  published  in  the  Federal 
Register  and  filed  with  the  Court. 
Written  comments  should  be  directed  to 
Craig  W.  Conrath,  Chief.  Merger  Task 
Force,  Antitrust  Division,  1401  H  Street, 
NW.,  Suite  4000.  Washington,  DC 
20530  (telephone:  (202)  307-0001). 
Copies  of  the  Complaint.  Stipulation, 
proposed  Final  Judgment  and 
Competitive  Impact  Statement  are 
available  for  inspection  in  Room  215  of 
the  U.S.  Department  of  Justice.  Antitrust 
Division.  325  7th  Street.  NW.. 
Washington,  DC  20530  (telephone:  (202) 
514-2481)  and  at  the  office  of  the  Clerk 
of  the  United  States  District  court  for  the 
District  of  Colorado,  1929  Stout  Street. 
Room  C-145,  Denver,  Colorado  80294. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 

Constaooe  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 

In  the  United  States  District  Court  for 
the  District  of  Colorado 

United  States  of  America  and  the  State  of 
Colorado.  Piaintifb,  v.  Vail  Resorts,  Inc., 
Ralston  Resorts,  Inc.,  and  Ralston  Foods, 
Inc.,  Defendants. 

Civil  Action  No.  97^»-10 
Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

1.  The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  District  of 
Colorado; 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16).  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that' 
plaintiff  the  United  States  has  not 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  defendants  and  by 
filing  that  notice  with  the  Court; 


3.  Defendants  Vail  and  Ralston  (as 
defined  in  paragraphs  n  (A)  &  (B)  of  the 
proposed  Final  Judgment  attached 
hereto)  shall  abide  by  and  comply  with 
the  provisions  of  the  proposed  Final 
Judgment  pending  entry  of  the  Final 
Judgment,  and  shall,  from  the  date  of 
the  filing  of  this  Stipulation,  comply 
with  all  the  terms  and  provisions  of  the 
proposed  Final  Judgment  as  through  the 
same  were  in  full  force  and  effect  as  an 
order  of  the  Court;  provided,  however, 
that  Ralston  shall  not  be  obligated  to 
comply  with  Section  IV(A)  of  the 
proposed  Final  Judgment  unless  and 
until  the  closing  of  any  transaction  in 
which  Vail  directly  or  indirectly 
acquires  all  or  any  part  of  the  assets  or 
capital  stock  of  Ralston;  and  provided, 
further,  that  Ralston  shall  be  relieved  of 
its  obligation  to  comply  with  Sections 
IX  (A)  through  (K)  of  the  proposed  Final 
Judgment  in  the  event  that  the  Stock 
Purchase  Agreement  among  Vail 
Resorts,  Inc.,  Ralston  Foods.  Inc.  and 
Ralston  Resorts.  Inc..  dated  July  22. 
1996  (the  "Stock  Purchase  Agreement"), 
is  terminated  without  consummation  of 
the  transaction  contemplated  therein  or 
any  variant  of  it;  and  provided,  further, 
that  Ralston  Foods.  Inc.  shall  b«  relieved 
of  its  obligation  to  comply  with  Sections 
IV  (A)  through  (G)  and  IX  (A)  through 
(K)  of  the  proposed  Final  Judgment 
upon  consummation  of  the  transaction- 
contemplated  by  the  Stock  Purchase 
Agreement. 

4.  Defendants  shall  not  consummate 
their  transaction  before  the  Court  has 
signed  this  Stipulation  and  Order; 

5.  Vail  shall  prepare  and  deliver 
affidavits  in  the  forms  required  by  the 
provisions  of  paragraphs  A  and  B  of 
Section  VII  of  the  proposed  Final 
Judgment  commencing  no  later  than 
January  23. 1997  and  every  thirty  days 
thereafter  pending  entry  of  the  Final 
Judgment; 

6.  In  the  event  plaintiff  United  States 
withdraws  its  consent,  as  provided  in 
paragraph  2  above,  or  if  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  this  Stipulation  shall 
be  of  no  effect  whatever,  and  the  making 
of  this  Stipulation  shall  be  without 
prejudice  to  any  party  in  this  or  any 
other  proceeding; 

7.  The  defendants  represent  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  the  defendants  will  later  raise 
no  claims  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

8.  All  parties  agree  that  this  agreement 
can  be  signed  in  multiple  counterparts. 


Dated:  January  2, 1997. 
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For  the  United  States: 
Craig  W.  Conrath. 
Chief. 

Reid  B.  Horwitz. 
Assistant  Chief. 
John  W.  Van  Lonkhuyzen. 
Anne  M.  Purccll,* 
James  K.  Foster, 
Barry  L.  Creech, 
John  M.  Lynch. ..:, 
Susan  Wittenberg, 
Trial  Attorneys. 

U.S.  Department  of  Justice,  Antitrust 
Division,  Merger  Tasic  Force,  1401  H  Street 
NW.,  Suite  4000,  Washington,  DC  20530, 
(202)  307-0001. 

For  the  State  of  Colorado: 
Gale  A.  Norton, 
Attorney  General. 
Stephen  K.  ErkenBrack. 
Chief  Deputy  Attorney  General. 
Richard  A.  Westfell, 
Solicitor  General. 
Garth  C  Lucero, 
Deputy  Attorney  General. 
Jan  Michael  Zavislan,  11636,* 
First  Assistant  Attorney  General. 
Maria  E.  Beikenkotter,  16781,* 
Assistant  Attorney  General,  Civil  Litigation 
SectioHrAntitivst  Unit. 

1S25  Sherman  Street,  5th  Floor,  Denver, 
Colorado  80203,  DC  Box  No.  20.  (303)  866- 
3613. 

For  Defendant  Vail  Resorts,  Inc.: 
Bruce  F.  Black,* 
Holme,  Roberts  &  Owen,  LLP. 
1 700  Lincoln,  Suite  4100, 
Denver.  CO  80203. 
(3031861-7000. 
Robert  S.,  Schlossberg, 
Peter  E.  Halle, 
Jonathan  M.  Rich, 
Robert  B.  Wiggens, 
Harry  T.  Robins, 
Anthony  E.  Bell, 
Morgan,  Lewis  fr  Bockius  LLP, 
1800  M  Street  NW., 
Washington,  DC  20036. 
(202)467-7000. 
Attorneys  for  Vail  Resorts,  Inc. 


For  E)efendants  Ralston  Resorts,  Inc.  and 
Ralston  Foods,  Inc.: 
Paul  C.  Daw,* 

Sherman  &■  Howard,  LLC,  633  1 7th  Street. 
Suite  3000.  Denver.  CO  80202,  (303)  299- 
8124. 

E.  Perry  Johnson,  Rebecca  A.  Nelson, 
Bryan  Cave,  LLP,  One  Metropolitan  Square, 
21tNo.  Broadway.  Suite  3600,  St.  Louis,  MO 
63102,(314)259-2000 
J.  Michael  Cooper,  Daniel  C.  Schwartz, 
Bryan  Cave,  LLP.  700 13th  Street.  NW. 
Washington.  DC  20004.  (202)  508-6000. 

Attorneys  for  Ralston  Resorts,  Inc.  and 
Ralston  Foods,  Inc. 

Dated:  January  3, 1997. 

So  ordered: 

United  States  District  Judge- 
Dated:  January  3, 1997. 

In  the  United  States  District  Court  for 

the  District  of  Colorado 
t 

United  States  of  America  and  the  State  of 

Colorado.  Plaintiffs,  v.  Vail  Resorts,  Inc., 

Ralston  Resorts.  Inc.  and  Ralston  Foods, 

Inc..  Defendants. 

Civil  Action  No.  97-B-lO 
Final  Judgment 

Whereas  plaintiffs  United  States  of 
America  (hereinafter  "United  States") 
and  the  State  of  Colorado,  having  filed 
their  Complaint  herein  on  January  3, 
1997,  and  plaintiffis  and  defendants,  by 
their  respective  attorneys,  having 
consented  to  the  entry  of  this  Final 
Judgment  without  trial  or  adjudication 
of  any  issue  of  fact  or  law  herein,  and 
without  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein; 

And  Whereas  defendants  have  agreed 
to  be  bound  by  the  provisions  of  this 
Final  Judgment  pending  its  approval  by 
the  Court; 

And  Whereas  the  essence  of  this  Final 
Judgment  is  prompt  and  certain 
divestiture  of  assets  to  assure  that 
competition  is  not  substantially 
lessened; 

And  Whereas  plaintiffs  require 
defendants  to  make  certain  divestitiu«s 
for  the  purpose  of  remedying  the  loss  of 
competition  alleged  in  the  Complaint; 

And  Whereas  defendants  have 
represented  to  plaintiffs  that  the 
divestiture  ordered  herein  can  and  will 
be  made  and  that  defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  grounds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below; 

Now.  therefore,  before  the  taking  of 
any  testimony,  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 


'  Counsel  of  Record. 


'Counsel  of  Record. 


herein,  and  upon  consent  of  the  parties 
hereto,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  as  follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  each 
of  the  parties  hereto  and  the  subject 
matter  of  this  action.  The  Complaint 
states  a  claim  upon  which  relief  may  be 
granted  against  defendants  under 
Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  Ralston  means  defendants  Ralston 
Resorts,  Inc.,  a  Colorado  corporation 
headquartered  in  Keystone,  Colorado; 
and  Ralston  Foods,  Inc.,  a  Nevada 
corporation  headquartered  in  St.  Louis, 
Missouri,  and  includes  their  successors 
and  assigns,  and  their  parents, 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  of  them. 

B.  Vail  means  defendant  Vail  Resorts, 
Inc.,  a  Delaware  corporation 
headquartered  in  Avon,  Colorado,  and 
includes  its  successors  and  assigns,  and 
its  parents,  subsidiaries,  directors, 
officers,  managers,  agents,  and 
employees  acting  for  or  on  behalf  of  any 
of  them. 

C.  Divestiture  Assets  means  ail  rights, 
titles  and  interests,  including  all  fee  and 
all  leasehold,  permit  and  renewal  rights, 
in  Ralston 's  Arapahoe  Basin  resort  in 
Summit  Cotmty,  Colorado,  including, 
but  not  limited  to,  all  real  property 
(including  but  not  limited  to  property 
owned  in  fee  or  used  through  a  lease  or 
special  use  permit  from  the  United 
States  Forest  Service),  deeded 
development  rights  to  real  property, 
capital  equipment  (including  but  not 
limited  to  lifts,  grooming  and 
snowmaking  equipment),  buildings, 
Bxtures,  inventories,  contracts 
(including  but  not  limited  to  customer 
contracts),  customer  lists,  marketing  or 
consumer  surveys  relating  to  Arapahoe 
Basin,  permits  (including  but  not 
limited  to  environmental  permits  and 
all  permits  from  the  United  States  Forest 
Service),  all  work  in  progress  on  permits 
or  studies  undertaken  in  order  to  obtain 
permits,  plans  for  design  or  redesign  of 
ski  trails,  trucks,  snowcats  and  other 
vehicles,  water  rights  sufficient  to 
implement  the  snowmaking  already 
approved  by  the  U.S.  Forest  Service  for 
Arapahoe  Basin  and  the  snowmaking 
outlined  in  Arapahoe  Basin's  pending 
submission  to  the  U.S.  Forest  Service, 
and  all  other  interests,  assets  or 
improvements  related  to  the  provision 
of  skiing  services  to  customers  at  the 
Arapahoe  Basin  resort  (collectively 
"Arapahoe  Basin"). 


UMI 
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D.  Skiing  services  means  all  services 
related  to  providing  access  to  downhill 
skiing  and  snowboarding,  including,  but 
not  limited  to,  providing  lifts,  skiing 
lessons,  ski  patrol,  snowmaking,  design, 
building,  and  grooming  of  trails,  and 
ancillary  services  such  as  food  service, 
entertainment,  and  lodging. 

ni.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  apply  to  defendants,  their 
successors  and  assigns,  parents, 
subsidiaries,  directors,  officers, 
managers,  agents,  and  employees,  and 
all  other  persons  in  active  concert  or 
participation  with  any  of  them  who 
shall  have  received  actual  notice  of  this 
Final  Judgment  by  personal  service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  of  their  ski  operations  in 
Colorado,  that  the  purchaser  of  such 
assets  agree  to  be  bound  by  the 
provisions  of  this  Final  Judgment; 
provided,  however,  that  the  defendants 
need  not  obtain  such  an  agreement  from 
the  acquirer  of  the  Divestiture  Assets  in 
the  divestiture  contemplated  herein. 

IV.  Divestiture 

A.  Defendants  are  hereby  ordered  and 
directed,  in  accordance  with  the  terms 
of  this  Final  Judgment,  within  one 
hundred  and  fifty  (150)  calendar  days 
after  the  filing  of  the  Stipulation  settling 
this  action,  or  within  five  (5)  business 
days  after  notice  of  entry  of  this  Final 
Judgment,  whichever  is  later,  to  divest 
the  Divestiture  Assets  io  a  purchaser 
acceptable  to  the  United  States,  in  its 
sole  discretion,  after  consulting  with 
Colorado. 

B.  Divestiture  of  defendants' 
leasehold  interests,  if  any,  in  the 
Divestiture  Assets  shall  be  by  transfer  of 
the  entire  leasehold  interest,  which 
shall  be  for  the  entire  remaining  term  of 
such  leasehold,  including  all  renewal  or 
option  rights. 

C.  E)efendants  agree  to  use  their  best 
efforts  to  accomplish  the  divestiture  as 
expeditiously  as  possible.  The  United 
States,  after  consulting  with  Colorado, 
in  its  sole  discretion,  may  extend  the 
time  period  for  any  divestiture  for  two 
additional  periods  of  time  not  to  exceed 
ninety  (90)  calendar  days  in  toto. 

D.  in  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendants  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  of  the  Divestiture  Assets. 
Defendants  shall  inform  any  person 
making  an  inquiry  regarding  a  possible 
purchase  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 


provide  such  person  with  a  copy  of  this 
Final  Judgment.  Defendants  shall  make' 
known  to  any  person  making  an  inquiry 
regarding  a  possible  purchase  of  the 
Divestiture  Assets  that  the  assets 
described  in  Section  II  (C)  are  being 
offered  for  sale.  Defendants  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers,  subject  to 
customary  confidentiality  assurances, 
all  information  regarding  the  Divestiture 
Assets  customarily  provided  in  a  due 
diligence  process  except  such 
information  subject  to  attorney-client 
privilege  or  attorney  work-product 
privilege.  Defendant&shall  make 
available  such  information  to  plaintiffs 
at  the  same  time  that  such  information 
is  made  available  to  aay  other  person. 

E.  Defendants  shall  not  interfere  with 
any  negotiations  by  any  purchaser  to 
employ  any  employee  of  the  defendants 
who  works  at  Arapahoe  Basin,  or  whose 
emplo)mient  substantially  relates  to  the 
provision  of  skiing  services  at  Arapahoe 
Basin,  or  whose  responsibilities  include 
the  management  of  or  marketing  for 
Arapahoe  Basin. 

F.  Defendants  shall  permit 
prospective  purchasers  of  the 
Divestiture  Assets  to  have  access  to 
personnel  and  to  make  such  inspection 
of  the  Divestiture  Assets,  and  any  and 
all  financial,  operational,  or  other 
documents  and  information  customarily 
provided  as  part  of  a  due  diligence 
process. 

G.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture 
pursuant  to  Section  IV  (A),  or  by  the 
trustee  appointed  pursuant  to  Section  V 
of  this  Final  Judgment,  shall  include  all 
of  the  Divestiture  Assets  and  be 
accomplished  by  selling  or  otherwise 
conveying  the  Divestiture  Assets  to  a 
purchaser  in  such  a  way  as  to  satisfy  the 
United  States,  in  its  sole  discretion,  after 
consulting  with  Colorado,  that  the 
Divestiture  Assets  can  and  will  be  used 
by  the  purchaser  as  part  of  a  viable, 
ongoing  business  engaged  in  the 
provision  of  skiing  services  at  Arapahoe 
Basin.  The  divestiture,  whether 
pursuant  ro  Section  IV  or  Section  V  of 
this  Final  Judgment,  shall  be  made  to  a 
purchaser  for  whom  it  is  demonstrated 
to  the  United  States'  sole  satisfaction, 
after  consulting  with  Colorado,  that:  (1) 
the  purchaser  has  the  capability  and 
intent  of  competing  effectively  in  the 
provision  of  skiing  services  at  Arapahoe 
Basin;  (2)  the  purchaser  has  or  soon  will 
have  the  managerial,  operational,  and 
financial  capability  to  compete 
efiiectively  in  the  provision  of  skiing 
services  at  Arapahoe  Basin;  and  (3)  none 
of  the  terms  of  any  agreement  between 
the  purchaser  and  defendants  give 
defendants  the  ability  unreasonably  to 


raise  the  purchaser's  costs,  to  lower  the 
purchaser's  efficiency,  or  otherwise  to 
interfere  in  the  ability  of  the  purchaser 
to  compete  effectively  in  the  provision 
of  skiing  services  at  Arapahoe  Basin. 

V.  Appointment  of  Trustee  * 

A.  In  the  event  that  defendants  have 
not  divested  the  Divestiture  Assets 
within  the  time  specified  in  Section  IV 
(A)  or  (C)  of  this  Final  Judgment,  the 
Court  shall  appoint,  on  application  of 
the  United  States,  a  trustee  selected  by 
the  United  States  to  effect  the 
divestiture  of  the  Divestiture  Assets. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  tru.stee  shall 
have  the  right  to  sell  the  Divestiture 
Assets.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  V  and  VI  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V  (C)  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendants  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  the  United 
States,  after  consulting  with  Colorado, 
and  shall  have  such  other  powers  as  this 
Court  shall  deem  appropriate. 
Defendants  shall  not  object  to  a  sale  by 
the  trustee  on  any  grounds  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendants  must  be 
conveyed  in  writing  to  plaintiffs  and  the 
trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VI  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defiendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to  Vail 
and  the  trust  shall  then  be  terminated. 
The  compensation  of  such  trustee  and  of 
any  professionals  and  agents  retained  by 
the  trustee  shall  be  reasonable  in  light 
of  the  value  of  the  Divestiture  Assets 
and  based  on  a  fee  arrangement 
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providing  the  trustee  with  an  incentive 
based  on  the  price  and  terms  of  the 
divestiture  and  the  speed  with  which  it 
is  accomplished. 

D.  Defendants  shall  use  their  best 
efforts  to  a^ist  the  trustee  in 
accomplishing  the  required  divestiture. 
The  trustee  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  the 
personnel,  books,  records,  and  facilities 
of  defendants,  and  defendants  shall 
develop  financial  or  other  information 
relevant  to  such  v'ssets  as  the  trustee 
may  reasonably  request,  subject  to 
rea.«onable  protection  for  trade  secret  or 
other  confidential  research, 
development,  or  commercial 
information.  Defendants  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  ef  the 
divestiture. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
[>arties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within 
six  (6)  months  after  its  appointment,  the 
trustee  thereupon  shall  file  promptly 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  that  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  mai^  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
enter  thereafter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  plaintiffs. 

VL  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
with  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment, 
defendants  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  plainti^  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 


defendants.  The  notice  shall  set  forth 
the  details  of  the  proposed  transaction 
and  list  the  name,  address,  and 
telephone  number  of  each  person  not 
previously  identified  who  offered  to,  or 
expressed  an  interest  in  or  a  desire  to, 
acquire  any  ownership  interest  in  the 
assets  that  are  the  subject  of  the  binding 
contract,  together  with  full  details  of 
same.  Within  fifteen  (15)  calendar  days 
of  receipt  by  plaintiffs  of  such  notice, 
plaintiffs  may  request  from  defendants, 
the  proposed  purchaser,  any  other  third 
party,  or  the  trustee  if  applicable 
additional  information  concerning  the 
proposed  divestiture  and  the  proposed 
purchaser.  Defendants  and  the  trustee 
shall  furnish  any  additional  information 
requested  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree.  Within 
thirty  (30)  days  after  receipt  of  the 
notice  or  within  twenty  (20)  calendar 
days  after  plaintiffs  have  been  provided 
the  additional  information  requested 
from  defendants,  the  proposed 
purchaser,  any  third  party,  and  the 
trustee,  whichever  is  later,  the  United 
States  shall  provide  written  notice  to 
defendants  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestiture.  If  the  United 
States  provides  written  notice  to 
defendants  and  the  trustee  that  it  does 
not  object,  then  the  divestiture  may  be 
consummated,  subject  only  to 
defendants'  limited  right  to  object  to  the 
sale  under  Section  V(B)  of  this  Final 
Judgment.  Absent  written  notice  that  the 
United  States  does  not  object  to  the 
proposed  purchaser  or  upon  objection 
by  the  United  States,  a  divestiture 
proposed  under  Section  IV  shall  not  be 
consimfimated.  Upon  objection  by  the 
United  StateSj  or  by  defendants  under 
the  proviso  in  Section  V(B),  a 
divestiture  proposed  under  Section  V 
shall  not  be  consummated  imless 
approved  by  the  Court. 

Vn.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment  and 
every  thirty  (30)  calendar  days  thereafter 
until  the  divestiture  has  been  completed 
whether  pursuant  to  Section  IV  or 
Section  V  of  this  Final  Judgment,  Vail 
shall  deliver  to  plaintifiis  an  affidavit  as 
to  the  fact  and  manner  of  defendants' 
compliance  with  Sections  IV  or  V  of  this 
Final  Judgment.  Each  such  affidavit 
shall  include,  inter  alia,  the  name, 
address,  and  telephone  number  of  each 
person  who,  at  any  time  after  the  period 
covered  by  the  last  such  report,  made  an 
offer  to  acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 


the  Divestiture  Assets,  and  shall 
describe  in  detail  each  contact  with  any 
such  person  during  that  period. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment,  Vail 
shall  deliver  to  plaintiffs  an  affidavit 
which  describes  in  detail  all  actions 
defendants  have  taken  and  all  steps 
defendants  have  implemented  on  an  on- 
going basis  to  preserve  the  Divestiture 
Assets  pursuant  to  Section  IX  of  this 
Final  Judgment  and  describes  the 
functions,  duties  and  actions  taken  by  or 
undertaken  at  the  supervision  of  the 
individual(sj  described  at  Section  IX(F) 
of  this  Final  Judgment  with  respect  to 
defendants'  efforts  to  preserve  the 
Divestiture  Assets.  The  affidavit  also 
shall  describe,  but  not  be  limited  to, 
defendants'  efforts  to  maintain  and 
operate  Arapahoe  Basin  as  an  active 
competitor,  maintain  the  management, 
sales,  marketing  and  pricing  of 
Arapahoe  Basin  apart  from  that  of 
defendants'  other  businesses  that 
provide  skiing  services,  maintain  and 
increase  sales  of  skiing  services  at 
Arapahoe  Basin,  maintain  the 
Divestiture  Assets  in  operable 
condition,  continuing  nonnal 
maintenance.  Vail  shall  deliver  to 
plaintiffs  and  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  defendants'  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Defendants  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  the  Divestiture  Assets. 

Vin.  Financing 

Defendants  shall  not  finance  all  or 
any  part  of  any  divestiture  made 
pursuant  to  Sections  IV  or  V  of  this 
Final  Judgment  without  the  prior 
written  consent  of  the  United  States, 
after  consulting  with  Colorado. 

K.  Preservation  of  Assets 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 

A.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Divestiture 
Assets  will  be  maintained  and  operated 
as  an  ongoing,  economically  viable  and 
active  competitor  in  the  provision  of 
skiing  services;  and  that,  except  as 
necessary  to  comply  with  Sections  IX(B) 
to  IX(H)  of  this  Final  Judgment,  the 
management  of  Arapahoe  Basin  shall  be 
kept  separate  and  apart  from  the 
management  of  defendants'  other  ski 
resorts  and  will  not  be  influenced  by 
defendants,  and  the  books,  records,  and 
competitively  sensitive  sales,  marketing 
and  pricing  information  associated  with 
Arapahoe  Basin  will  be  kept  separate 
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and  apart  from  that  of  defendants'  other 
businesses  that  provide  skiing  services. 

B.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  and  increase  sales  of 
skiing  services  at  Arapahoe  Basin,  and 
defendants  shall  maintain  at  1996  or 
previously  approved  levels,  whichever 
are  higher,  promotional,  advertising, 
sales,  marketing,  skier  transportation, 
reservation  and  merchandising  support 
for  skiing  services  sold  at  Arapahoe 
Basin.  Defendants'  sales  and  marketing 
employees  responsible  for  sales  of 
skiing  services  at  Arapahoe  Basin  shall 
not  be  transferred  or  reassigned  to  other 
ski  resorts  owned  by  defendant. 

C.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Divestiture 
Assets  are  fiilly  maintained  in  operable 
condition  and  shall  maintain  and 
adhere  to  normal  maintenance 
schedules  for  the  Divestiture  Assets. 

D.  Defendants  shall  provide  and 
maintain  sufficient  lines  of  sources  of 
credit  to  maintain  the  Divestiture  Assets 
as  viable,  ongoing  businesses. 

E.  Defendants  snail  provide  and 
maintain  sufficient  working  capital  to 
maintain  the  Divestiture  Assets  as  viable 
ongoing  businesses. 

F.  Defendants  shall  not,  except  as  part 
of  a  divestitiire  approved  by  the  United 
States,  after  consulting  with  Colorado, 
remove,  sell,  or  transfer  any  of  the 
Divestiture  Assets,  other  than  sales  in 
the  ordinary  course  of  business. 

G.  Unless  they  have  obtained  the  prior 
approval  of  the  United  States,  after 
consulting  with  Colorado,  defendants 
shall  not  terminate  or  reduce  the  current 
employment,  salary,  housing,  or  benefit 
arrangements  for  any  personnel 
employed  by  defendants  who  work  at, 
or  have  managerial  responsibility  for, 
Arapahoe  Basin,  except  in  the  ordinary 
course  of  business. 

H.  Defendants  shall  contipue  all 
efforts  in  progress  to  obtain  permits  for 
Arapahoe  Basin,  including,  but  not 
limited  to,  efforts  to  obtain  permits 
relating  to  water  rights  or  access  or 
snowmaking. 

I.  Defendants  shall  take  no  action  that 
would  jeopardize  their  ability  to  divest 
the  Divestiture  Assets  as  viable,  ongoing 
businesses. 

).  Defendants  shall  appoint  a  person 
or  persons  to  oversee  the  Divestiture 
Assets,  and  who  will  be  responsible  for 
defendant's  compliance  with  Section  DC 
of  this  Final  Judgment. 

K.  (a)  Within  five  (5)  days  after  the 
closing  pursuant  to  the  Stock  Purchase 
Agreement  amongst  defendants, 
defendants  shall  hire,  subject  to  the 
prior  approval  of  the  United  States  after 
consuhing  with  Colorado,  a  person  with 
the  requisite  experience  and  ability  to 
serve  as  chief  executive  officer  of 


Arapahoe  Basin  (the  "A-Basin  CEO"). 
The  A-Basin  CEO  shall  have  complete 
authority  to  manage  and  operate 
Arapahoe  Basin  in  the  ordinary  course 
of  business  as  a  separate  and 
independent  business  entity,  including 
mountain  operations,  guest  services, 
food  and  beverage  operations, 
marketing,  sales,  lift  ticket  operations 
and  pricing;  provided,  however,  that  the 
A-Basin  CEO  may  continue  A-Basin's 
participation  in  Ralcorp's  previously 
announced  marketing  (e.g.,  Ski-3),  skier 
transportation  and  reservations 
programs;  and  provided,  further  that, 
consistent  with  their  obligations  under 
Sections  IX(B)  to  IX(H)  of  this  Final 
Judgment,  defendants  shall  provide  the 
A-Basin  CEO  with  whatever  resources 
the  A-Basin  CEO  requests.  The  A-Basin 
CEO  may  help  facilitate  the  timely  sale 
of  the  Divestiture  Assets  (e.g.,  by 
assisting  in  the  due  diligence  process). 
In  no  circumstances  shall  defendants 
provide  to,  or  receive  from,  the  A-Basin 
CEO  competitively  sensitive  marketing, 
sales  and  pricing  information  relating  to 
their  respective  ski  operations,  and, 
further,  except  as  is  necessary  for 
defendants  to  comply  with  Sections 
DC(B)  to  D((H)  of  this  Final  Judgment  or 
to  effect  the  divestiture  contemplated  by 
Section  IV(A),  defendants  shall  not 
communicate  with,  or  attempt  to 
influence  the  business  decisions  of,  the 
A-Basin  CEO.  The  A-Basin  CEO  shall 
report  directly  in  writing  to  the 
plaintiffs  on  the  operation  of  A-Basin 
every  thirty  (30)  days  from  the  date  he 
or  she  is  hired  until  the  divestiture 
required  by  this  Final  Judgment  is 
completed. 

(b)  The  appointment  of  the  A-Basin 
CEO  by  defendants  is  for  the  purpose  of 
facilitating  defendants'  compliance  with 
Section  IX(A)  of  this  Final  Judgment, 
and  does  not  relieve  defendants  of 
whatever  additional  measures  they  may 
be  required  to  take  to  comply  fully  with 
Section  IX(A]  of  this  Final  Judgment. 
Furthermore,  the  appointment  of  the  A- 
Basin  CEO  shall  not  be  construed  to 
relieve  defendants  of  their  obligations 
under  Sections  DC(B)  to  D((J),  VII  and  X 
of  this  Final  Jud^ent. 

(c)The  A-Basm  CEO's  compensation 
shall  not  depend  on  A-Basin's 
revenues,  profits,  or  profit  margins,  but 
may  depend  on  a  measure  of  output 
(e.g.,  skier  days). 

X.  Compliance  Inflection 

Only  for  the  purposes  of  determining 
or  securing  compliance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiffs,  including  consultants  and 
other  persons  retained  by  the  United 


States  or  the  State  of  Colorado  ,  upon 
written  request  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  the  Attorney  General  of 
Colorado,  and  on  reasonable  notice  to 
defendants  made  to  their  principal 
offices,  shall  be  permitted: 

(1)  Access  during  office  hours  of 
defendants  to  inspect  and  copy  all 
books,  ledgers,  accounts, 
correspondence,  memoranda,  and  other 
records  and  documents  in  the 
possession  or  under  the  control  of 
defendants,  who  may  have  counsel 
present,  relating  to  enforcement  of  this 
Final  Judgment;  and 

(2)  Sub)ect  to  the  reasonable 
convenience  of  defendants  and  without 
restraint  or  interference  from  them,  to 
interview  their  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  or  the  Attorney 
General  of  Colorado  made  to 
defendants'  principal  offices, 
defendants  shall  submit  such  written 
reports,  under  oath  if  requested,  with 
respect  to  enforcement  of  this  Final 
Judgment. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in 
Section  X  of  this  Final  Judgment  shall 
be  divulged  by  a  representative  of  the 
plaintiffs  to  any  person  other  than  a 
duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States  or 
of  the  State  of  Colorado,  except  in  the 
course  of  legal  proceedings  to  which  the 
plaintiffs  are  a  party  (including  grand 
jury  proceedings),  or  for  the  purpose  of 
securing  compliance  with  this  Final 
Judgment,  or  as  otherwise  required  by- 
law. 

D.  If  at  the  time  information  or 
documents  are  furnished  by  defendants 
to  plaintiffs,  defendants  represent  and 
identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendants  prior  to 
divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding). 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  Judgment  to  apply 
to  this  Court  at  any  time  for  such  fijrther 
orders  and  directions  as  may  be 
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necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 

Xn.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

Xm.  Public  Interest 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Dated: 

United  States  District  Judge 

In  tbe  United  States  District  Court  for 
the  District  of  Colorado 

United  States  of  America  and  The  State  of 
Colorado,  Plainti^,  v.  Vail  Resorts.  Inc., 
Ralston  Resorts,  Inc.,  and  Ralston  Foods, 
Inc.,  Defendants. 

Civil  Action  No.  97-B-lO 
Competitive  Inq>act  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
16(bHh),  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
Judgment  submitted  for  entry  in  this 
civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

The  United  States  and  the  State  of 
Colorado  filed  a  civil  antitrust 
Complaint  on  January  3, 1997,  alleging 
that  the  proposed  acquisition  by  Vail 
Resorts,  Inc.  ("Vail")  of  the  ski  resort 
businesses  of  Ralston  Resorts,  Inc. 
("?.alston")  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  Vail  and  Ralston 
are  the  two  largest  owner/operators  of 
ski  resorts  in  Colorado,  and  that  this 
transaction  would  combine  several  of 
the  largest  ski  resorts  in  this  region.  In 
particular,  this  acquisition  would 
increase  substantially  the  concentration 
among  ski  resorts  to  which  several 
hundred  thousand  skiers  residing  in  the 
"Front  Range"  of  Colorado — the 
geographic  area  lying  just  east  of  the 
Rocky  Mountains,  and  including  the 
metropolitan  areas  of  Fort  Collins, 
Boulder,  Denver,  Colorado  Springs,  and 
Pueblo  and  surrounding  population 
areas — can  practicably  go  for  day  or 
overnight  ski  trips.  As  a  result,  the 
acquisition  would  threaten  to  raise  the 
price  of,  or  reduce  discounts  for, 
weekend  and  day  skiing  to  consumers 
living  in  these  areas.  The  acquisition 
would  thus  violate  Section  7  of  the 
Clayton  Act.  The  prayer  for  relief  in  the 


Complaint  seeks:  (1)  A  judgment  that 
the  proposed  acquisition  would  violate 
Section  7  of  he  Clayton  Act,  15  U.S.C. 
18;  and  (2)  a  permanent  injunction 
preventing  Vail  and  Ralston  from 
carrying  out  the  Stock  Purchase 
Agreement,  dated  July  22, 1996,  or  from 
entering  into  or  carrying  out  any 
agreement,  understanding  or  plan,  the 
effect  of  which  would  be  to  combine  the 
businesses  or  assets  of  Vail  and  Ralston. 

At  the  same  time  the  Complaint  was 
filed,  the  United  States  and  the  State  of 
Colorado  also  filed  a  proposed 
settlement  that  would  permit  Vail  to 
complete  its  acquisition  of  Ralston 's  ski 
resorts,  but  requires  a  divestiture  that 
would  preserve  competition  for  skiers  in 
the  Front  Range.  This  settlement 
consists  of  a  Stipulation  and  a  proposed 
Final  Judgment. 

The  proposed  Final  Judgment  orders 
the  parties  to  sell  all  of  Ralston 's  rights, 
titles,  and  interests  in  the  Arapahoe 
Basin  resort  in  Summit  County, 
Colorado  to  a  purchaser  who  has  the 
capability  to  compete  effectively  in  the 
provision  of  skiing  for  Front  Range 
Colorado  skiers  at  Arapahoe  Basin.  The 
parties  must  complete  the  divestiture  of 
these  ski  resorts  and  related  assets 
before  the  later  of  one-hundred-and-fifty 
(150)  calendar  days  after  the  filing  of  the 
Stipulation  setiling  this  action  or  five  (5) 
business  days  after  the  entry  of  Final 
Judgment,  in  accordance  with  the 
procedures  specified  in  the  proposed 
Final  Judgment.  The  stipulation  and 
prop<»ed  Final  Judgment  also  impose  a 
hold  separate  agreement  that  requires 
defendants  to  ensure  that,  until  the 
divestiture  mandated  by  the  Final 
Judgment  has  been  accomplished, 
Ralston's  Arapahoe  Basin  operations 
will  be  held  separate  and  apart  from, 
and  operated  independently  of,  Vail's 
and  Ralston's  other  assets  and 
businesses.  Defendants  must  hire, 
subject  to  the  prior  approval  of  the 
United  States,  a  person  to  serve  as  chief 
executive  officer  of  Arapahoe  Basin, 
who  shall  have  complete  authority  to 
operate  Arapahoe  Basin  in  the  ordinary 
course  of  business  as  a  separate  and 
independent  business  entity. 

The  United  States,  the  State  of 
Colorado,  Vail,  and  Ralston  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 


II.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Parties  and  the  Proposed 
Transaction 

Vail  Resorts,  Inc.  ("Vail"),  a  Delaware 
corporation  headquartered  in  Vail, 
Colorado,  owns  Vail  Associates.  Inc., 
which  owns  and  operates  two  Colorado 
ski  resorts:  Vail  and  Beaver  Creek 
Resorts.  (Beaver  Creek  Resort  includes 
the  formerly  independent  Arrowhead 
Mountain.)  During  the  1995-96  ski 
season,  Vail's  resorts  accounted  for 
approximately  280.000  Front  Range 
skier  days.  A  "skier  day"  is  one  day  or 
part  of  a  day  of  skiing  for  one  skier.  This 
is  about  a  12  percent  share  of  the  Front 
Range  market.  Overall,  Vail's  resorts  had 
over  2.2  million  skier  days  and  had 
revenues  of  over  $140  million. 

Ralston  Resorts,  Inc.  ("Ralston"),  a 
Colorado  corporation  headquartered  in 
Keystone,  Colorado,  owns  three 
Colorado  ski  resorts:  Keystone, 
Breckenridge,  and  Arapahoe  Basin. 
Ralston  is  a  subsidiary  of  Ralcorp 
Holdings,  Inc.,  a  Missouri  corporation 
headquartered  in  St.  Louis,  Missouri. 
Ralston  Foods,  Inc.,  a  Nevada 
corporation,  is  also  a  subsidiary  of 
Ralcorp  Holdings,  Inc.,  and  is 
headquartered  in  St.  Louis,  Missouri. 
During  the  1995-96  ski  season,  Ralston 
accounted  for  approximately  600,000 
Front  Range  skier  days,  or  over  26 
percent  of  the  Front  Range  market. 
Overall,  Ralston's  resorts  had  more  than 
2.6  million  skier  days  and  had  revenues 
of  more  than  $135  million. 

Pursuant  to  a  Stock  Pimihase 
Agreement  among  Vail  Resorts,  Inc., 
Ralston  Foods,  Inc.,  and  Ralston  Resorts 
Inc.  dated  July  22, 1996,  Vail  proposes 
to  acquire  all  of  the  voting  securities  of 
Ralston,  in  return  for  which  Ralston 
Foods,  Inc.  will  receive  voting  securities 
of  Vail  valued  at  approximately  $145 
million.  Vail  will  also  assume  or  pay  off 
debt  of  Ralston  Foods  amounting  to  at 
least  $132  million  and  as  much  as  $165 
million  under  the  Stock  Purchase 
Agreement.  The  total  consideration  is 
valued  at  approximately  $310  million. 
This  proposed  transaction  combining 
the  two  largest  owner/operators  of  ski 
resorts  in  Colorado  precipitated  the 
plaintiffs'  antitrust  suit. 

B.  The  Skiing  Market 

The  Complaint  alleges  that  the 
provision  of  downhill  skiing  to 
residents  of  Colorado's  Front  Range 
constitutes  a  relevant  market  for 
antitrust  purposes — that  is,  in  the 
language  of  the  Clayton  Act,  it  is  a  "line 
of  commerce"  and  is  in  a  "section  of  the 
country."  The  Complaint  further  alleges 
that  the  effect  of  Vail's  acquisition 
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would  be  to  lessen  competition 
substantially  in  the  provision  of  skiiing 
to  Front  Range  skiers. 

The  business  of  skiing  comprises  all 
services  related  to  providing  access  to 
downhill  skiing  and  snowboarding, 
including,  but  not  limited  to,  providing 
lifts,  ski  patrol,  snowmaking,  design, 
building,  and  grooming  of  trails,  skiing 
lessons,  and  ancillary  services  auch  as 
food  service,  entertainment,  and 
lodging.  Downhill  skiing  differs  from 
other  winter  recreational  activities,  such 
as  cross-country  skiing,  ice  skating, 
snow-mobiling,  sleigh  riding, 
tobogganing,  ice  Tishing,  and  taking 
cruises  or  vacationing  in  places  with  hot 
climates.^  A  small  but  significant  and 
nontransitory  increase  in  prices  for 
skiing  would  not  cause  a  significant 
number  of  downhill  skiers  to  substitute 
other  recreational  activities  for  skiing. 

Customers  of  defendants'  ski  resorts 
include  two  types  of  skiers:  destination 
skiers  and  Front  Range  skiers.^ 
Destination  skiers  come  from  outside 
Colorado,  many  from  outside  of  the 
United  States.  These  skiers  ski  for 
extended  periods  of  time,  typically  for 
a  week.  Many  destination  skiers  fly  to 
their  ski  resort  and  are  usually  attracted 
to  the  resort  by  both  the  mountain  (e.g., 
terrain,  trails,  lifts,  and  grooming)  and 
resort  amenities  (e.g.,  lodging  and  night 
life).  In  contrast.  Front  Range  skiers  are 
day  or  overnight  skiers.  Most  Front 
Range  skiers  drive  to  their  ski  resort  and 
limit  the  resorts  they  use  for  day  trips 
to  those  which  fall  within  a  radius  of 
about  two-and-one-half-hour  travel  time 
from  where  they  live,  and  a  somewhat 
larger  radius  for  overnight  trips.  Front 
Range  skiers  are  typically  more 
interested  in  the  mountain  and  skiing 
facilities  than  in  the  resort  amenities. 

The  defendants  market  their  ski 
resorts  differently  to  skiers  depending 
on  whether  they  are  destination  or  Front 
Range  skiers.  They  advertise  their  ski 
resorts  outside  the  Front  Range  area  of 
Colorado  for  destination  skiers,  for 
example,  in  major  metropolitan 
newspapers  and  in  magazines  sold 
throughout  the  United  States.  In 
marketing  to  destination  skiers,  the 
resorts  emphasize  package  pricing, 
which  typically  includes  one  or  more  of 


'  skiing  is  a  discrelionary  recreational  activity, 
but  this  does  not,  in  ilsolf.  affect  the  antitrust 
analysis  of  whether  skiing  constitutes  a  product 
market.  The  antitrust  laws  protect  and  respect 
consumers'  choices  foi'  discretionary  products  as 
well  as  for  nondiscrelionary  products. 

'The  Complaint  does  not  allege  a  violation  of  the 
Clayton  Act  for  destination  skiers  or  for  types  of 
skiers  other  than  Front  Range  skiers.  The  Division's 
investigation  did  not  reveal  any  likely 
anticomiHHitive  effect  from  the  proposed  merger  in 
the  destination  skier  market  or  in  other  relevant 
markets  such  as  the  local  skier  market. 


lift  tickets,  lodging,  airfiare,  and  also 
emphasize  resort  amenities  as  well  as 
mountain  features.  In  contrast,  the 
defendants  market  their  resorts  to  Front 
Range  skiers  by  advertising  in  the  Front 
Range,  e.g.,  using  direct  mail  within 
certain  zip  codes,  billboards,  and  local 
newspapers.  Front  Range  advertising,  in 
contrast  to  destination  skier  advertising, 
emphasizes  discount  prices  on  lift 
tickets  to  the  Front  Range  skier.  There 
is  also  less  emphasis  on  resort  amenities 
as  opposed  to  qualities  of  the  mountains 
themselves. 

The  defendants'  ski  resorts  use 
different  pricing  strategies  depending  on 
whether  they  are  selling  tickets  to 
destination  skiers  or  Front  Range  skiers. 
These  resorts  sell  single-day  and  multi- 
day  lift  tickets  through  the  resort  ticket 
window  primarily  to  the  destination 
skier.  In  selling  to  Front  Range  skiers, 
these  ski  resorts  sell  single-day  lift 
tickets  through  off-mountain  retailers 
located  within  the  Front  Range  that  are 
discounted  below  the  window  lift  ticket 
price.  These  resorts  also  oflier  the  Front 
Range  skier  coupons  that  discount  off 
the  window  ticket  price,  as  well  as 
frequent  skier  cards  that  provide 
discounts  from  the  window  price  and 
may  also  provide  a  free  day  of  skiing 
after  a  Front  Range  skier  has  paid  for  a 
certain  number  of  lift  tickets. 
Promotions  are  targeted  to  Front  Range 
skiers,  and  measures  are  taken 
successfully  to  limit  the  access  of 
destination  skiers  to  such  promotions. 
Consequently,  the  lift  ticket  prices 
defendants  charge  to  Front  Range  skiers 
are  different  from  the  prices  they  charge 
to  destination  skiers. 

C.  Competition  Between  Vail  and 
Ralston 

Vail  and  Ralston  compete  directly  to 
provide  skiing  to  Front  Range  Colorado 
day  and  overnight  skiers. 

As  noted  above.  Front  Range  skiers 
typically  drive  to  their  ski  resort  and 
limit  the  resorts  they  use  for  day  trips 
to  those  which  fall  within  a  radius  of 
about  two-and-one-half-hour  travel  time 
from  where  they  live,  and  a  somewhat 
larger  radius  for  overnight  trips.  The 
most  popular  of  these  resorts  are  located 
off  Interstate  70  west  of  Denver.  The 
Vail  and  Ralston  resorts  are  located 
within  this  radius.  Front  Range  skiers 
would  not  turn  to  resorts  that  fall 
outside  of  this  two-and-one-half-hour 
radius  in  sufficient  numbers  to  defeat  a 
small  significant,  non-transitory  price 
increase  imposed  by  resorts  within  this 
radius. 

Resorts  located  farther  away  cannot, 
and  after  this  transaction  would  not, 
constrain  prices  qharged  to  skiers  living 
in  the  Front  Range.  Although  Front 


Range  skiers  occasionally  choose  to  ski 
at  more  distant  resorts,  skiing  at  such 
resorts  is  not  a  practical  or  economic 
alternative  for  most  Front  Range  skiers 
most  of  the  time. 

Ski  resorts  in  Colorado  that  are  within 
the  distance  which  a  Front  Range 
resident  will  practically  travel  for  a  day 
or  a  weekend  skiing  trip  can  charge 
different  prices  to  these  skiers  than  they 
charge  to  customers  coming  from  other 
parts  of  the  country  or  the  world. 

Thus,  the  provision  of  downhill 
skiing  to  Front  Range  residents  is  a 
relevant  market  within  the  meaning  of 
Section  7  of  the  Clayton  Act  (i.e.,  is  a 
"line  of  commerce"  and  is  in  a  "section 
of  the  country"),  and  Vail  and  Ralston 
compete  directly  in  this  market. 

,D.  Anticompetitive  Consequences  of  the 
Acquisition 

The  Complaint  alleges  that  the 
combination  of  Vail  and  Ralston  would 
substantially  increase  concentration  in 
the  Front  Range  skier  market,  using  the 
Herfindahl-Hirschman  Index  ("HHI")^ 
as  a  measure  of  market  concentration. 
The  post-merger  HHI,  based  on  Front 
Range  skier  days  derived  from  surveys 
of  skiers  conducted  in  1994, 1995,  and 
1996,  would  be  approximately  2.228 
with  a  change  in  HHI  of  about  643 
points.  During  the  1995-96  skiing 
season,  Vail's  resorts  accounted  for 
about  12  percent  and  Ralston 's  resorts 
over  26  percent  of  Front  Range  skier 
days.  If  the  proposed  acquisition  were 
consummated,  the  combined  company 
would  account  for  over  38  percent  of 
skier  days  in  the  Front  Range  market. 

The  Complaint  further  alleges  that  the 
acquisition  of  Ralston  by  Vail  would 
substantially  lessen  competition.  The 
transaction  would  have  the  following 
effects,  among  others: 

1.  Competition  generally  in  providing 
skiing  to  Front  Range  skiers  would  be 
lessened  substantially; 

2.  Actual  competition  between  Vail 
and  Ralston  in  providing  skiing  to  Front 
Range  skiers  would  beeliminated; 


^The  Herfindahl-Hirschman  Index,  or  "HHI."  is 
a  conmionly  accepted  measure  of  market 
concentration.  It  is  calculated  by  squaring  the 
market  share  of  each  firm  competing  in  the  market 
and  then  summing  the  resulting  numbers.  For 
example,  for  a  market  consisting  of  four  flrms  with  . 
shares  of  thirty,  thirty,  twenty,  and  twenty  percent, 
the  HHI  is  2600  (3ff'+3O»+2O^2O^=26O0).  The  HHI 
takes  into  account  the  relative  size  and  distribution 
of  the  nrms  in  a  market  and  approaches  zero  when 
a  market  consists  of  a  large  number  of  firms  of 
relatively  equal  size.  The  HHI  incraMM  both  as  the 
number  of  firms  in  the  market  decrease*  and  as  the 
disparity  in  size  between  those  firms  irKsvases. 
Markets  in  which  the  HHI  is  between  1000  and 
1800  are  considered  to  be  moderately  concentrated, 
and  those  in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be  concentrated. 
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3.  Discounting  to  Front  Range  skiers 
by  Vail  and  Ralston  would  likely  be 
reduced; 

4.  Prices  for  skiing  to  Front  Range 
Colorado  skiers  would  likely  be 
increased. 

The  Complaint  also  alleges  that 
successful  entry  or  expansion  in  the 
skiing  business  would  be  difficult,  time 
consuming,  and  costly,  as  well  as 
extremely  unlikely.  Entry  or  expansion 
therefore  would  not  be  timely,  likely,  or 
sufficent  to  prevent  any  harm  to 
competition. 

Prices  charged  to  Front  Range  skiers 
are  constrained  by  competition  among 
ski  resorts  for  these  skiers'  business. 
That  is,  each  ski  resort  is  limited  in 
raising  its  price  by  the  fact  that  when  a 
resort  raises  its  price,  it  can  lose 
revenues  because  customers  switch  to 
other  ski  resorts.  Thus,  a  resort's  prices 
are  constrained  by  other  resorts'  prices. 
Similarly,  if  prices  increase,  some 
customers  would  ski  less  hequently. 
This,  too,  constrains  the  prices  a  resort 
may  char^. 

Acting  m  light  of  these  facts,  a  ski 
resort  (like  any  business)  attempts  to  set 
a  price  that  will  earn  it  the  most  proRt. 
It  does  not  want  to  charge  a  price  so 
high  that  it  loses  too  many  customers, 
nor  does  it  want  to  charge  a  price  so  low 
that  it  misses  the  opportunity  for  the 
revenue  that  a  higher  price  would  bring. 
For  each  resort,  the  price  that  will 
maximize  profit  balances  these  two 
conflicting  goals — either  a  higher  or  a 
lower  prices  would  be  profitable. 
Businesses  often  cannot  easily 
determine  the  profit-maximizing  price, 
and  may  do  so  through  trial  and  error. 
But  the  effort  to  find  the  profit- 
maximizing  price — that  is,  the  price  that 
neither  drives  away  too  many  customers 
because  it  is  too  high  nor  misses 
revenue  opportunities  because  it  is  too 
low — is  reflected  in  the  day  to  day 
business  decisions  of  ski  resorts,  as  well 
as  countless  other  businesses. 

Economists  have  developed  an 
analytical  framework  to  explain  how  a 
merger  can  allow  a  firm  to  charge  higher 
prices  after  acquiring  a  competitor,  even 
if  firms  do  not  coordinate  their  behavior 
(such  as  by  explicitly  colluding  with 
one  another).  Associated  with  this 
framework  are  standard  tools  that  allow 
us  to  predict  specific  price  effects.  This 
framework  has  been  called  a  unilateral 
effects"  mode.  It  is  particularly  useful  in 
markets  that  have  differentiated 
products,  that  is,  where  products  of 
different  firms  are  not  identical  *  Each 
ski  resort,  for  example,  has 
characteristics,  such  as  terrain  and 


'*S«e.  e.g.,  Carl  Shapiro,  Mergers  with 
Differenliated  Product*,  10  Aniitrual  23  (1996). 


amenities,  that  different  consumers 
value  differently.  This  unilateral  effects 
model  is  an  additional  tool  to  examine 
the  accepted,  common-sense  notion  that 
a  merger  is  more  likely  to  have  a 
harmfiil  effect  if  the  merging  firms  are 
close  competitors. 

Before  a  merger,  increases  in  price  by 
two  independent  resorts  are  deterred  by 
the  loss  of  customers  that  would  result 
from  a  price  increase.  If  resorts  are  put 
under  common  ownership  by  a  merger, 
however,  they  no  longer  constrain  each 
other's  prices  in  the  same  way.  A  merger 
can  make  a  price  increase  profitable.  In 
particular,  before  a  merge,  if  two  resorts 
are  significant  competitors  to  each  other 
and  one  of  these  resorts  increases  its 
prices,  a  significant  proportion  of  this 
resort's  customers  would  be  "lost"  to 
the  other  resort.  After  merger  between 
these  two  resorts,  however,  some 
customers  who  switch  away  from  the 
resort  that  raises  its  price  would  no 
longer  be  lost,  but  rather  would  be 
"recaptured"  at  the  newly-acquired 
resort.  Price  increases  that  would  have 
been  unprofitable  to  either  firm  alone, 
therefore,  would  become  profitable  to 
the  merged  entity. 

As  a  result  of  this  recapture 
phenomenon,  a  merged  firm,  acting 
independently  to  earn  the  most  profits 
it  can,  will  choose  higher  prices  than  its 
two  component  firms  did  before  the 
merger,  if  those  firms  were  significant 
competitors  to  each  other  before  the 
merger.  The  loss  of  competition  that 
arises  as  a  result  of  this  effect  is  what 
is  meant  by  a  "unilateral" 
anticompetitive  effect,  that  is,  an  effect 
that  does  not  depend  on  the  firms  in  the 
market  acting  interdependently.  This 
unilateral  effect  will  be  larger  as  the 
recapture  rate  (which  is  sometimes 
called  the  "diversion  ratio,"  see  infra 
noted  4)  is  larger,  as  the  margin  earned 
on  recaptured  customers  is  higher,  and 
as  the  customers  who  leave  the  merging 
firms  in  response  to  a  price  increase  are 
fewer  (in  technical  terms,  the  lower  the 
"own  price  elasticity"). 

The  Vail  and  Ralston  resorts  are  close 
competitive  alternatives  for  a  number  of 
Front  Range  skiers.  Some  of  the 
customers  who  would  switch  away  from 
Vail's  resorts  if  Vail  raised  its  price 
would  instead  go  to  Ralston  resorts,  and 
some  customers  who  currently  ski  at 
Ralston 's  resorts  would  switch  to  Vail  if 
Ralston  raised  its  price.  After  the 
merger,  Vaii-Ralston  would  no  longer 
lose  revenues  from  these  customers  if  it 
raised  its  price,  because  it  would 
recapture  the  revenues  from  customers 
who  would  switch  between  Vail  and 
Ralston  in  response  to  a  price  increase. 
The  profit-maximizing  price  for  the 
post-merger  Vail-Ralston  therefore 


would  be  higher  than  that  for  either  firm 
before  the  merger.  Moreover,  once  Vail 
and  Ralston  resorts  charge  higher  prices, 
other  resorts  in  the  market  have  an 
incentive  to  raise  their  prices  somewhat 
in  response  to  less  intense  price 
competition  for  Front  Range  customers. 
Economics  allows  us  to  estimate  the 
likely  unilateral  effect  of  a  merger  if-we 
have  information  on  the  elasticities, 
margins  and  recapture  ratios.  In  this 
case,  information  about  the  Front  Range 
Colorado  skiing  market  permitted 
estimates  of  the  relevant  range  of  likely 
price  increases.  Existing  surveys  of 
Front  Range  skiers  were  used  to 
estimate  how  many  customers  are  likely 
to  switch  between  Vail  and  Ralston 
resorts  in  response  to  a  price  change 
(the  recapture  ratios).  Margin 
information  was  derived  from 
accounting  and  marketing  documents 
obtained  from  the  parties.  A  range  of 
likely  elasticities  was  derived  from  a 
number  of  sources,  including  surveys, 
existing  literature  about  the  market,  and 
market  data  on  past  price  changes.  In 
conjunction  with  other  information 
about  costs  and  demand  in  the  market, 
this  information  permitted  estimates  of 
how  much  the  profit-maximizing  price 
for  various  resorts  would  increase  as  a 
result  of  the  merger.  It  was  estimated 
that,  if  the  merger  were  allowed  to  take 
place  without  any  divestiture,  there 
would  be  an  overall  average  increase  in 
Front  Range  discounted  lift  ticket  prices 
on  the  order  of  4%,  or  about  $1  per  lift 
ticket  on  average  to  all  Front  Range 
customers,  with  higher  price  increases 
at  the  merging  firms'  resorts. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

The  proposed  Final  Judgment  would 
preserve  competition  for  Front  Range 
skiers  in  the  operation  of  ski  resorts  in 
Colorado.  Within  one-hundred-and-fifty 
(150)  calendar  days  after  filing  the 
proposed  Final  Judgment,  defendants 
must  sell  all  of  Ralston's  rights,  titles, 
and  interests  in  the  Arapahoe  Basin 
resort  in  Summit  County,  Colorado.  The 
assets  and  interests  will  be  sold  to  a 
purchaser  who  demonstrates  to  the  sole 
satisfaction  of  the  United  States  (which 
will  consult  with  Colorado)  that  it  will 
be  an  economically  viable  and  effective 
competitor. 

The  divestiture  ordered  in  the 
proposed  Final  Judgment  resolves  the 
anticompetitive  problems  raised  by  the 
proposed  transaction.  Since  Ralston  has 
jointly  owned  Arapahoe  Basin, 
Keystone,  and  Breckenridge,  these  three 
resorts  have  not  been  competing  against 
each  other  for  customers.  Divesting 
Arapahoe  Basin  restores  significant 
competition  among  these  mountains 
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and,  more  generally,  permits  Arapahoe 
Basin  to  serve  as  an  independent 
competitor  for  skiers  throughout  the 
Front  Range.  While  Arapahoe  Basin  is 
smaller  than  the  other  Ralston  resorts  in 
absolute  size,  it  has  a  high  proportion  of 
Front  Range  skiers  (roughly  one-quarter 
of  Ralston's  Front  Range  skier  days  last 
year  were  at  Arapahoe  Basin)  and  is 
thus  relatively  more  competitively 
signiHcant  in  the  Front  Range  skiing 
market  than  its  overall  number  of  skier 
days  might  suggest.  Furthermore,  with  a 
large  percentage  of  its  terrain  attracting 
advanced  intermediate  and  expert 
skiers,  Arapahoe  Basin  competes 
directly  with  the  bowl  and  glade  skiing 
experience  offered  at  a  number  of  Vail's 
mountains.  A  relatively  small  shift  in 
skier  days  to  Arapahoe  Basin  would 
make  any  significant  price  increase  by 
the  merged  firm  unprofitable.  The 
calculations  of  profit-maximizing 
behavior  described  above  suggest  that, 
after  the  merger,  once  Arapahoe  Basin  is 
divested,  any  increase  in  average 
discounted  prices  to  Front  Range  skiers 
would  be  negligible. 

With  this  divestiture,  the  post-merger 
HHI  for  the  Colorado  Front  Range  skiing 
market  will  be  below  1800  and  the 
defendants'  post-merger  market  share  in 
the  Front  Range  will  be  less  than  32%. 
Given  the  post-divestiture  HHI  level,  the 
combined  firm's  post-divestiture  market 
share,  and  the  number  and  size  of 
independent  competing  ski  resorts 
remaining  in  the  affected  markets,  the 
proposed  transaction  is  not  likely  to 
lead  to  a  significant  anticompetitive 
effect — provided  that  Arapahoe  Basin  is 
divested. 

Until  the  ordered  divestiture  takes 
place,  defendants  must  take  all 
reasonable  steps  necessary  to 
accomplish  the  divestiture,  and 
cooperate  with  any  prospective 
purchaser.  If  defendants  do  not 
accomplish  the  ordered  divestiture 
within  the  specified  one-hundred-and- 
fifty  (150)  calendar  day  time  period, 
which  may  be  extended  by  the  United 
States  for  two  additional  periods  of  time 
not  to  exceed  (90)  calendar  days  in  toto, 
the  proposed  Final  Judgment  provides 
for  procedures  by  which  the  Court  shall 
appoint  a  trustee  to  complete  the 
divestiture.  In  that  case,  defendants 
must  cooperate  fully  with  the  trustee. 

If  a  trustee  is  appointed,  the  proposed 
Final  Judgment  provides  that 
defendants  will  pay  all  costs  and 
expenses  of  the  trustee.  The  trustee's 
compensation  will  be  structured  so  as  to 
provide  an  incentive  for  the  trustee  to 
obtain  the  highest  price  for  the  assets  to 
be  divested,  and  to  accomplish  the 
divestiture  as  quickly  as  possible.  After 
the  e^ctive  date  of  his  or  her 


appointment,  the  trustee  shall  serve 
under  such  other  conditions  as  the 
Court  may  prescribe.  After  his  or  her 
appointment  becomes  effective,  the 
trustee  will  file  monthly  reports  with 
the  parties  and  the  Court,  setting  forth 
the  trustee's  efforts  to  accomplish  the 
divestiture.  At  the  end  of  six  (6)  months, 
if  the  divestiture  has  not  been 
accomplished,  the  trustee  shall  file 
promptly  with  the  Court  a  report  that 
sets  forth:  (1)  The  trustee's  efforts  to 
accomplish  the  divestiture,  (2)  the 
reasons,  in  the  trustee's  judgment,  why 
the  divestiture  has  not  been 
accomplished,  and  (3)  the  trustee's 
recommendations.  The  trustee's  report 
will  be  furnished  to  the  parties  and  shall 
be  filed  in  the  public  docket,  except  to 
the  extent  the  report  contains 
information  the  trustee  deems 
confidential.  The  parties  each  will  have 
the  right  to  make  additional 
recommendations  to  the  Court.  The 
Court  shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust. 

The  Stipulation  and  proposed  Final 
Judgment  also  impose  a  ho!d  separate 
agreement  that  requires  defendants  to 
ensure  that,  until  the  divestiture 
mandated  by  the  Final  Judgment  has 
been  accomplished,  Ralston's  Arapahoe 
Basin  operations  will  be  held  separate 
and  apeut  from,  and  operated 
independently  of,  defendants'  other 
assets  and  businesses.  Defendants  must 
hire,  subject  to  the  prior  approval  of  the 
United  States,  a  person  to  serve  as  chief 
.executive  officer  of  Arapahoe  Basin, 
who  shall  have  complete  authority  to 
operate  Arapahoe  Basin  in  the  ordinary 
course  of  business  as  a  separate  and 
independent  business  entity. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  15,  provides  that  any  person  who 
has  been  injured  as  a  result  of  conduct 
prohibited  by  the  antitrust  laws  may 
bring  suit  in  federal  court  to  recover 
three  times  the  damages  the  person  has 
suffered,  as  well  as  costs  and  reasonable 
attorney's  fees.  Entry  of  the  proposed 
Final  Judgment  will  neither  impair  nor 
assist  the  bringing  of  any  private 
antitrust  damage  action.  Under  the 
provisions  of  Section  5(a)  of  the  Clayton 
Act,  15  U.S.C.  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  efliect  in 
any  substantial  private  lawsuit  that  may 
be  brought  against  Vail  or  Ralston. 

V.  Procedures  Available  for 
Modification  of  the  Proposed  Final 
Judgment 

The  United  States,  the  State  of 
Colorado,  and  the  defendants  have 


stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
APPA,  provided  that  the  United  States 
has  now  withdrawn  its  consent.  The 
APPA  conditions  entry  upon  the  Court's 
determination  that  the  proposed  Final 
Judgment  is  in  the  public  interest. 

"rne  APPA  provides  a  period  of  at 
least  sixty  (60)  days  proceeding  the 
effective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  p>erson  who  wishes  to 
comment  should  do  so  within  sixty  :  60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and,  after  consultation  with  the 
State  of  Colorado,  will  respond  to  the 
comments.  All  comments  will  be  given 
due  consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Craig  W.  Conrath,  Chief, 
Merger  Task  Force,  Antitrust  Division, 
United  States  Department  of  Justice, 
1402  H  Street,  NW.,  Suite  4000, 
Washington,  DC  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  Vail  or  Ralston.  The 
United  States  is  satisfied,  however,  that 
the  divestiture  of  the  assets  and  other 
relief  contained  in  the  proposed  Final 
Judgment  will  preserve  competition  in 
the  operation  of  ski  resorts  that 
otherwise  would  be  affected  adversely 
by  the  acquisition.  Thus,  the  proposed 
Final  Judgment  would  achieve  the  reUef 
the  government  would  have  obtained 
through  litigation,  but  avoids  the  time, 
expense,  and  uncertainty  of  a  full  trial 
on  the  merits  of  the  government's 
Complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  for  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
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to  a  sixty  (60)  day  comment  period,  after 
which  the  could  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  coust 
iriay  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  duration 
or  relief  sought,  anticipated  effiects  of 
alternative  remedies  actually 
considered,  and  any  other 
considerations  bearing  upon  the 
adequacy  of  such  judgment: 

(2)  the  impact  of  entry  of  such 
judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from 
the  violations  set  forth  in  the  complaint 
consideration  of  the  public  benefit,  if 
any,  to  be  derived  horn  a  determination 
of  the  issues  at  trial. 

15  U.S.C  16(e)  (emphasis  added).  As 
the  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  has  held,  this  statute 
permits  a  court  to  consider,  among  other 
things,  the  relaticmship  between  the 
remedy  secured  and  the  specific 
alleviations  set  forth  in  the 
government's  complaint,  whether  the 
decree  is  sufficiently  clear,  whether 
enforcement  mechanisms  are  sufficient, 
and  whether  the  decree  may  positively 
harm  third  parties.  See  United  States  v. 
Microsoft.  56  F.3d  1448, 1461-62  (D.C. 
Or.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."'  Rather, 
absent  a  showing  of  corrupt  biluie  of  the 
goveminent  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*  *  *  carefully  consider  the  explanations  of 
the  government  in  the  comftetitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-American 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508.  at  71,980  (W.D.  Mo.  1977). 


s  119  Cong.  Rec  24596  (1973)  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713,  715  (D.  Mass. 
1975).  A  "pul>lic  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
authorizes  the  use  of  additional  procedures.  IS 
U.S.C  §  16(f).  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  8-9,  reprinted  in  (1974)  U.S.  Code 
Cong,  a  Ad.  News  6535. 6538. 


Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc.,  858  F.2d  456, 462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 
Cir.),  cert,  denied,  454  U.S.  1083  (1981); 
see  also  Microsoft,  56  F.Sd  at  1460-62. 
Precedent  requires  that  the  balancing  of 
competing  social  :nd  political  interests 
affected  by  a  proposed  antitrust  consent 
decree  must  be  left,  in  the  first  instance, 
to  the  discretion  of  the  Attorney 
General.  The  court's  role  in  protecting 
the  public  interest  is  one  of  insuring 
that  the  government  has  not  breached  its 
duty  to  ^e  public  in  consenting  to  the 
decree.  The  court  is  required  to 
determine  not  whether  a  particular 
decree  is  the  one  that  will  best  serve 
society,  but  whether  the  settlement  is 
"within  the  reaches  of  the  public 
interest."  More  elaborate  requirements 
might  undermine  the  efliectiveness  of 
antitrust  enforcement  by  consent 
decree.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  firee  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  ' 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
ARPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposeo  Final  Judgment. 

Dated:  January  2 1 , 1 997. 


•  United  States  v.  Bechtel,  648  F.2d  at  666 
(citations  omitted)  (emphasis  added):  see  United 
States  V.  BNS.  Inc..  858  F.2d  at  463:  United  States 
V.  National  Broadcasting  Co..  449  F.  Supp.  1127, 
1143  (CD.  Cal.  1978):  United  States  v.  Gillette  Co.. 
406  F.  Supp.  at  716:  see  also  Microsoft,  56  F.Sd  at 
1461  (whether  "the  remedies  (obtained  in  the 
decree  arel  so  inconsonant  with  the  allegations 
charged  as  to  tall  outside  of  the  'reaches  of  the 
public  interest.' ")  (citations  omitted). 

'  United  States  v.  American  Tel.  and  Tel.  Co.,  552 
F.  Supp.  131, 150  (D.D.C  1982).  aff'd  sub  nom. 
Maryland  v.  United  States.  460  U.S.  1001  (1983), 
quoting  United  States  v.  Gillette  Co..  supra.  406  F. 
Supp.  at  716:  United  States  v.  Alcan  Aluminum, 
Ud.,  605  F.  Supp.  619. 622  (W.D.  Ky.  1965). 


Respectfully  submitted, 
Craig  W.  Conrath. 
Chief 

Reid  B.  Horwitz, 
Assistant  Chief 
John  W.  Van  Lonkhuyzen, 
Anne  M.  Purcell.* 
James  K.  Foster, 
Barry  L.  Creech. 
John  M.  Lynch, 
Susan  Wittenberg, 
Trial  Attorneys. 

U.S.  Department  of  Justice,  Antitrust 
Division,  Merger  Task  Force,  1401  H  Street, 
NW,  Suite  4000.  Washington,  DC  20530, 
(202)  307-0001. 

In  the  United  States  Distric;  Court  for 
the  District  of  Colorado 

United  States  of  America  and  the  State  of 
Co/orado,  Plaintiffs,  v.  Vail  Resorts.  Inc., 
Ralston  Resorts,  Inc.,  and  Ralston  Foods, 
Inc.  Defendants. 

Case  No.  97-B-lO 

Certificate  of  Service 

I  hereby  certify  that  on  this  21st  day 
of  January,  1997  a  true  and  correct  copy 
of  the  foregoing  Competitive  Impact 
Statement  was  delivered  by  overnight 
mail  to  the  following  persons: 
Bruce  F.  Black, 

Holme,  Roberts  &  Owen,  LLP,  1 700  Lincoln, 
Suite  4100,  Denver,  Colorado  80203 

and 

Robert  S.  Schlossberg, 

Peter  E.  Halle. 

Morgan,  Lewis  &  Bockius.  LLP.  1800  M  Street. 
N.W.,  Washington,  D.C.  20036 

Counsel  for  Vail  Resorts,  Inc. 

Jan  Michael  Zavislan, 

First  Assistant  Attorney  General,  1525 
Sherman  Street,  5th  Floor.  Denver,  Colorado 
80203, 

Counsel  for  State  of  Colorado 

Paul  C.  Daw, 

Sherman  Sr  Howard,  LLC.  633  1 7th  Street, 

Suite  3000.  Denver.  Colorado  80202 

and 

E.  Perry  Johnson. 

Bryan  Cave,  LLP,  One  Metropolitan  Square, 

21 1  No.  Broadway.  Suite  3600.  St.  Louis, 

Missouri  63102 

and 

).  Michael  Cooper, 

Daniel  C.  Schwartz, 

Bryan  Cave.  LLP,  700 13th  Street.  N.W., 

Washington.  D.C.  20005 

Counsel  for  Ralston  Resorts,  Inc  and  Ralston 
Foods,  Inc. 

IFR  Doc.  97-2522  Filed  1-31-97;  8:45  am) 

BMJJNQ  CODE  4410-11-M 


*  Counsel  of  Record. 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 
[Secretary's  Order  01-87] 

Authority  and  Responsibilities  for 
Implementation  of  the  Chief  Financial 
Officers  Act  of  1990  and  Related 
Legislation 

January  10, 1997. 

1.  Purpose.  To  delegate  authority  and 
assign  responsibilities  for 
implementation  of  the  Chief  Financial 
Officers  Act  of  1990  and  related 
legislation,^  and  to  establish  within  the 
Department  of  Labor  an  Office  of  the 
Chief  Financial  Officer. 

2.  Organization.  There  is  established 
in  the  Department  of  Labor  (DOL)  an 
Office  of  the  Chief  Financial  Officer, 
headed  by  a  Chief  Financial  Officer 
(CFO),  who  is  appointed  by  the 
President  and  confirmed  by  the  Senate, 
and  a  Deputy  Chief  Financial  Officer, 
who  is  in  the  Senior  Executive  Service. 
The  CFO  shall  report  to  the  Secretary, 
but  may  receive  day-to-day  guidance 
and  direction  fit)m  the  Deputy 
Secretary.  The  Office  of  the  Chief 
Financial  Officer  shall  have  such 
component  organization  units,  staffing  a 
funding  as  may  subsequently  be 
authorized. 

3.  Delegation  of  Authority.  The  CFO  is 
hereby  delegated  authority  to  act  for  and 
speak  on  behalf  of  the  Secretary  of 
E)eputy  Secretary  on  all  matters  relating 
to  departmental  financial  management. 

4.  Assignment  of  Responsibilities. 
a.  Pursuant  to  the  statute,  the  EXDL 

CFO  shall: 

— Report  directly  to  the  Secretary  and 
the  Deputy  Secretary  regarding 
financial  management  matters; 

— Oversee  all  financial  management 
activities  relating  to  the  DOL's 

Brograms  and  operations, 
evelop  and  maintain  an  integrated 
departmental  accounting  and 
financial  management  system, 
including  financial  reporting  and 
internal  controls; 

— ^Make  recommendations  to  the 
Secretary  regarding  selection  of  the 
DOL  Deputy  CFO; 

— ^Establish  minimum,  core  standards 
for  the  recruitment,  selection, 
development,  training  and 
performance  review  of  financial 
management  stafi  throughout  DOL. 
Financial  management  staffs  outside 
the  immediate  office  of  the  CFO  will 


1 1ncluding  The  Chief  Financial  Officer's  Act  of 
1990,  Govemroent  Perfotmance  Results  Act  of  1993, 
Govemment  Management  Reform  Act  of  1994, 
Information  Technology  Management  Reform  Act  of 
1996,  and  the  Federal  Financial  Management 
Improvement  Act  of  1996. 


operate  in  accordance  with  policies 
and  procedures  prescribed  by  the 
CFO; 
— Prepare  and  transmit  an  annual  report 
to  the  Secretary  and  the  Director  of 
OMB; 
— Approve  the  allotment  of  obligational 
authority,  related  disbursements  and 
guidelines  on  the  application  and 
uses  of  funds.  The  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  will  conduct  initial 
reviews  of  request  allotments  under 
policies  established  by  the  CFO; 
— Monitor  the  financial  execution  of  the 
budget  of  the  DOL  and  its  component 
agencies  in  relation  to  actual 
expenditures,  and  prepare  and  submit 
to  the  Secretary  timely  performance 
reports  in  cooperation  with  the  Office 
of  the  Assistant  Secretary  for 
Administration  and  Management;  and 
— Review,  on  a  biennial  basis,  the  fees, 
royalties,  rents,  and  other  charges 
imposed  by  the  Department  for 
services  and  things  of  value  it 
provides,  and  make  recommendations 
on  revising  those  charges  to  reflect 
costs  incurred  by  DOL  in  providing 
those  services  and  things  of  value, 
b.  In  furtherance  of  these  statutory 
responsibilities  and  to  assure 
conformance  to  applicable  Office  of 
Management  and  Budget,  Department  of 
the  Treasury,  Office  of  Personnel 
Management,  General  Services 
Administration  and  other  central 
Federal  agency  standards  and 
requirements,  and,  to  the  extent 
determined  to  be  applicable,  Federal 
Accounting  Standards  Advisory  Board, 
Joint  Financial  Management 
Improvement  Program,  the  Executive 
Branch  Councils  and  other  central 
Federal  agency  guidelines,  the  DOL  CFO 
is  also  assigned  the  following 
responsibilities. 

(1)  Financial  Policy 

(a)  Establish  financial  management 
policies  for  the  DOL  and  its  component 
agencies. 

(b)  Ensure  compliance  throughout  the 
DOL,  and  its  component  parts,  with 
applicable  accounting  standards  and 
principles,  and  financial  information 
and  systems  function  standards 
including  the  standards  promulgated  by 
the  Federal  Accounting  Systems 
Advisory  Board,  the  Federal 
Government's  Standard  General  Ledger, 
the  core  requirements  for  Financial 
Systems,  and  the  financial  statement 
form  and  content  guidance  issued  by 
OMB. 

(c)  Establish,  review  and  enforce 
throughout  the  DOL  internal  control 
policies,  standards  and  compliance 
guidelines  involving  financial 


management  including  authority  to 
require  and  ensure  timely  corrective 
actions  regarding  material  weaknesses 
disclosed  through  audit  findings  and 
reports  under  the  Federal  Managers' 
Financial  Integrity  Act  (FMFIA); 
establish,  in  coordination  with  program 
managers,  agency-wide  internal  control 
processes;  advise  the  Secretary  on  the 
accuracy  and  completeness  of  the 
annual  FMFIA  report;  and  participate  in 
monitoring  and  prescribing  corrective 
actions  on  reported  material 
weaknesses. 

(d)  Provide  oversight  of  and  issue  core 
requirements  and  standards  related  to 
component  agency  financial 
management  personnel,  financial 
systems,  activities,  and  operations, 
including  preparation  and  revision  of 
agency  financial  management  plans  and 
performance  reports.  Financial 
management  stafl^s  outside  the 
immediate  office  of  the  CFO  will 
operate  in  accordance  with  policies  and 
procedures  prescribed  by  the  CFO. 

(e)  Ensure  adequate  controls  over 
asset  management  including  cash 
management  operations;  credit 
management  and  debt  collection 
operations;  and  real  property, 
equipment  and  inventories. 

(f)  Ensure  that  component  agencies 
gather  timely  and  accurate  financial 
information  to  manage  and  oversee 
major  procurements,  e.g.  monitoring 
contract  disbursements  in  relation  to 
projected  costs,  actual  commitments, 
deliverables  and  cost  estimates. 

(g)  Participate  with  program  Assistant 
Secretaries  and  other  staff  in  the  policy 
review  of  proposed  legislative  and 
program  initiatives. 

(h)  Participate  with  program  Assistant 
Secretaries  and  other  staff  at  a  policy 
and  decision-making  level  in  the 
departmental  budget  review  process. 

[i]  Participate  in  the  review  and 
approval  process  of  information  systems 
that  provide,  at  least  in  part,  financial 
and/or  program  performance  data. 

(j)  Serve  on  the  QO  Capital  Planning 
and  Investment  Board  and  participate  in 
activities  intended  to  assure 
conformance  of  proposed  major  systems 
to  established  standards  for  financial 
data  integrity.  Appeal  to  the  Secretary 
IRM  and  budget  decisions  affecting 
financial  management  processes, 
systems  and  operations. 

(k)  Serve  on  the  Procurement  Review 
Board  and  participate  in  activities 
intended  to  assure  conformance  of 
proposed  major  acquisitions  to 
established  standaids  for  financial  and 
acquisition  integrity. 

(1)  Provide  policy  advice  and 
assistance  to  DOL  executives  including 
component  agency  heads  on  all 
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personnel  matters  (e.g.,  qualiHcations, 
recruitment,  performance,  training  and 
retention)  affecting  financial 
management  personnel  throughout  DOL 
and  its  component  agencies,  and  on 
budget  and  staffing  levels  for 
component  agency  financial  functions, 
(m)  Review  and  approve  component 
agency  financial  policies,  procedures 
and  structures  for  consistency  with  the 
policies  of  the  DOL  and  the  central 
Federal  agencies. 

(2)  External  Reporting 

(a)  Prepare  accurate  and  timely 
departmental  accounting  reports  and 
flnancial  statements  (including  where 
appropriate  pertinent  performance 
measures). 

0>)  Prepare  the  annual  report  required 
by  the  Federal  Managers'  Financial 
Integrity  Act. 

(c)  Prepare  the  annual  financial 
management  report  required  by  the 
Chief  Financial  Officers  Act. 

(d)  Prepare  the  semi-annual  audit 
resolution  reports  required  by  the 
Amendments  to  the  Inspector  General 
Act. 

(e)  Coordinate  and  manage  financial 
management  reporting  requirements  as 
may  be  imposed  by  Office  of 
Management  and  Budget,  the 
Department  of  the  Treasury,  other 
central  Federal  agencies,  and  the 
Congress. 

(f)  Provide  assistance  to  agency  heads 
in  design  and  review  the  development 
of  reporting  mechanisms  that  integrate 
program  performance  and  financial 
data;  facilitate  the  display  of  such  data 
in  budget  documents,  financial 
statements,  and  other  pertinent 
issuances. 

(3)  Financial  Programs 

(a)  Manage  DOL  programs  on  internal 
controls,  audit  resolution,  travel 
management,  cash  jnanagemen'i,  debt 
collection,  asset  management  and  other 
financial  management  activities. 

(b)  Manage  centralized  departmental 
accounting  and  payroll  functions  for 
fund  and  cost  accounting;  capitalized 
assets  accounting;  grant  accounting; 
DOL  employee  compensation  and 
benefits;  and  voucher,  commercial  bill 
and  other  payments. 

(c)  Exercise  departmental  approval 
authority  over  interagency  transactions, 
involving  component  agency  program 
fiinds  e.g.  for  investment,  transfer,  etc., 
in  cooperation  with  the  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management. 

(d)  Distribute  equitable  Working 
Capital  fund  charges  to  DOL 
components,  provide  WCF  accounting 


statements  to  component  agencies  and 
oversee  WCF  operations. 

(e)  Provide  technical  review  of 
finance  offices  in  the  DOL  and  its 
component  agencies,  and  oversee 
component  agency  financial  systems  as 
defined  in  the  Federal  Financial 
Management  Improvement  Act  of  1996. 

(f)  Appraise  centralized  and 
decentralized  operations  and 
organizations  to  determine  more 
effective  and  cost-efficient  methods  of 
performing  required  financial  functions. 

(g)  Compik)  and  review  timely  and 
accurate  information  on  major  contract 
disbursements  in  relation  to  projected 
costs,  commitments,  obligations, 
expenditures,  and  deliveries  of  products 
and  services;  and  evaluate  component 
agency  Annual  Acquisition  Plans  in 
relation  to  official  budget  plans  and 
levels. 

(h)  Chair  the  Department's 
Management  Control  Policy  Board, 
which  has  broad  management 
responsibility  for  planning  and 
monitoring  the  component  agencies' 
efforts  to  address  internal  control 
weaknesses  and  financial  system  non- 
conformance to  the  standards  prescribed 
in  the  Federal  Financial  Management 
Improvement  Act  of  1996. 

(4)  Financial  Systems 

(a)  Develop  and  maintain 
departmental  central  financial, 
accounting  and  asset  systems. 

(b)  Review  and  approve  the  design 
and  operation  of  component  agency 
financial,  accounting  and  asset  systems, 
specifically  including  the  financial 
aspects  of  grant  management  systems, 
debt  collection  systems  and  similar 
systems  as  defined  by  the  Federal 
Financial  Management  Improvement 
Act  of  1996. 

(c)  Establish  policies,  procedures,  and 
other  guidelines  to  prescribe  the  form, 
content  and  frequency  of  accounting 
and  program  performance  information 
to  be  reported  fit)m  component  agency 
systems  to  meet  DOL  and  central 
Federal  agency  information 
requirements. 

(5)  Budget 

(1)  Provide  leadership,  direction, 
coordination  and  related  services 
concerning  budget  execution  for  the 
DOL  and  its  component  agencies. 

(b)  Manage  and  oversee  the 
Department's  administrative  control  of 
funds,  and  user  fees  in  cooperation  with 
the  Office  of  the  Assistant  Secretary  for 
Administration  and  Management. 

(c)  Ensure  the  development  and 
reporting  of  cost  information  in 
accordance  with  Federal  Accounting 
Standards  Advisory  Board 


requirements,  and  the  systematic 
measurement  of  performance  in 
appropriate  budget  documents  in 
cooperation  with  the  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management. 

(6)  Administration  Programs  for 
Financial  Management 

(a)  Review  all  proposed  personnel 
selections,  skill  requirements, 
performance  standards,  performance 
appraisals,  performance  awards  and 
position  descriptions  for  financial 
management  personnel  at  senior  levels 
throughout  the  DOL  and  its  component 
agencies;  discuss  any  problems  with  the 
component  agency  head  and,  if  any 
issues  remain  resolved,  appeal  any 
problem  to  the  Secretary  and  Deputy 
Secretary. 

(b)  Manage  a  comprehensive  training 
and  development  program  for  budget 
analysts,  accountants,  financial 
managere  and  financial  technicians; 
assure  that  staff  skills  are  commensurate 
with  requirements;  and  following 
consultation  with  the  component 
agencies'  financial  managers,  implement 
a  Continuing  Professional  Education  (or 
similar)  program,  as  recommended  by 
the  Joint  Financial  Management 
Improvement  Program  (JFMIP). 

(c)  Review  the  budget  requests  for  all 
departmental  and  component  agency 
financial  management  functions; 
recommend  to  the  Secretary  their 
modification  as  necessary  to  assure  that 
sufficient  resources  are  requested  to 
effectively  and  efficiently  perform 
necessary  financial  and  related 
functions. 

(d)  Establish  a  CFO  Advisory  Council 
within  the  DOL  to  provide  a  forum  for 
component  organizations  to  advise  and 
support  the  CFO  in  matters  affecting  the 
financial  community.  The  Advisory 
Council  will  also  facilitate  the 
dissemination  of  financial  policies 
established  by  the  CFO  to  component 
agencies. 

c.  Unless  modified  by  this  Order  the 
heads  of  component  agencies  retain 
previously  delegated  responsibilities 
and  authorities.  In  the  context  of  the 
Department's  financial  management 
program,  they  are  specifically  charged 
with  the  responsibility  to: 

(1)  Perform  transaction-  and 
operational-level  financial  functions  in 
accordance  with  policies,  requirements 
and  procedures  established  by  the  CFO. 

(2)  Direct  financial  staffs  and 
functions  in  their  respective  component 
agencies  consistent  with  those 
procedures. 

(2)  Facilitate  the  CFO's  oversight 
responsibilities  with  respect  to  financial 
operations  and  component  agency 
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program  financial  systems  by  providing 
and  maintaining  system  documentation, 
audit  trails,  summary  or  detailed 
transaction  data  and  such  other 
information  as  the  CFO  may  require. 

(4)  Fully  solicit  and  consider  the 
CFO's  views  in  the  component  agency 
head's  review  of  proposed  appointment, 
promotion,  appraisal  and  other 
personnel  actions  affecting  financial 
management  staff  at  senior  levels, 

(5)  Manage  grants,  procurement, 
property,  debt  management/accounts 
receivable,  and  other  management 
systems  for  their  respective  component 
agencies,  in  a  manner  consistent  with 
the  CFO's  responsibilities  prescribed 
herein. 

d.  In  the  Department's  financial 
management  program,  the  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  is  delegated  the 
following  authorities: 

(1)  Issue  requests  to  the  Office  of 
Management  and  Budget  for 
apportionments. 

(2)  Working  imder  polices  established 
by  the  CFO,  administer  allotments  and 
interagency  transactions,  including 
reprogramming  and  transfer  requests. 

e.  In  addition  to  the  above,  the 
Assistant  Secretary  for  Administration 
and  Management  will  work  to  assure  a 
mutually  supportive  relationship 
between  the  administrative  management 
programs  under  his  or  her  direction  and 
the  Department's  financial  management 
program  including  consultation  with  the 
Chief  Financial  Officer  on  the 
organization  and  functions  of  financial 
management  staff  prior  to 
implementation  of  changes. 

I.  The  Solicitor  of  Labor  is  responsible 
for  providing  legal  advice  and  assistance 
to  all  officials  of  the  Department  who 
are  responsible  for  activities  under  the 
Chief  Financial  Officers  Act  of  1990  and 
under  this  Order,  except  as  provided  in 
Secretary's  Order  2-90  (January  31, 
1990)  with  respect  to  the  Office  of  the 
Inspector  General. 

f\.  The  Inspector  General: 
1)  Retains  full  responsibility  for 
previously  delegated  budget  and 
financial  management  activities 
pertaining  to  its  own  office,  but  will 
participate  with  the  CFO  in  integrating 
such  delegated  assignments  with  the 
overall  financial  management  program 
of  the  Department. 

(2)  Will  participate,  where 
appropriate,  in  joint  reviews  with  the 
CFO  of  selected  financial  management 
functions,  operations  and  systems. 

(3)  Consistent  with  its  statutory 
responsibilities  for  managing  an  audit 
program,  will  participate  with  the  CFO 
in  the  resolution  of  audit  issues, 
findings  and  recommendations. 


including  those  involved  in  the  annual 
financial  statements. 

5.  Communications.  In  consonance 
with  the  assignments  of  responsibility 
above,  the  Office  of  the  Chief  Financial 
Officer  shall  assure  that  the  Agency 
Administrative  Officers  are  apprised  of 
communications  to  component  agency 
financial  staff.  Similarly,  component 
agencies  shall  keep  the  Chief  Financial 
Officer  apprised  of  directives  and  other 
communications  affecting  their  financial 
staff. 

6.  Directives  Affected.  All  references 
to  the  Office  of  the  Comptroller, 
OASAM  in  Secretary's  Orders,  DLMS 
Chapters  and  other  departmental 
issuances  shall  be  considered  to  refer  to 
the  Office  of  the  Chief  Financial  Officer. 
Directives  inconsistent  with  this  Order 
are  rescinded  to  the  extent  of  the 
inconsistency. 

7.  Effective  Date.  This  Order  is 
effective  immediately. 

Robert  B.  Reich, 

Secretary  of  Labor. 

(PR  Doc.  97-2428  Filed  1-31-97;  8:45  am] 
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Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigit>iiity  To  Apply  for  Worker 
Adjustment  Assistartce  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  1996 
and  January,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibiUty  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Detenninatioas  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-32, 750;  Ozark  Quilt  Supply, 

Winona.  S40 
TA-W-32.32771;  Hollingsworth  &■  Vose 

Co..  Floyd.  VA 
TA-W-32.962;  Rayonier.  Inc..  Port 

Angeles  Mill,  Port  Angeles,  WA 
TA-W-32.824;  Mueller  Co..  Decatur.  IL 
TA-W-32.867;  OPT  Industries,  Inc.. 

Phillipsburg,  NJ 
TA-W-32. 792;  Lonsdale  Semiconductor, 

Inc..  Tempe,  AZ 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-32.956;  Cypress  Chemical.  El 

Paso.  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32, 757;  Lockheed  Martin,  Ocean. 

Radar  &■  Sensor  System.  Syracuse. 

NY 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32,846;  Litco  Wood  Products  Co.. 

Parkersburg,  WV 
TA-W-32,888;  Magnetek,  Huntington. 

IN 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32,875;  Truth  Hardware. 

Owatonna,  MN 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32,928:  Chicago  Steel  and  Wire. 

a  Division  of  MCM  Enterprises,  Inc.. 

Chicago,  IL 
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Layoffis  at  the  plant  were  caused  by 
consolidating  production  to  a  plant  in 
Crawfordsville,  In. 

AffirmatiTe  Detenninations  for  Worker 
'  Adjustment  Assistance 

The  following  certincations  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
refiarences  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32,870;  Sportswear  Associates, 

Inc.,  Clay  Sportswear  Div  (AKA 

About  Sportswear).  Moss,  TN: 

October  16,  1995. 
TA-W-32,912:  Inteffvted  Device 

Technology,  Inc.,  Salinas.  CA: 

October  29.  1995. 
TA-W-32,915;  Spring  Industries, 

Springs  Window  Fashion,  City  of 

Industries,  Ca:  October  24,  1995. 
TA-W-32,889:  Motorola  Ceramic 

Products.  Albuquerque,  NM: 

October  23,  1995. 
TA-W-32.896;  WTTC,  Inc..  El  Paso,  TX: 

September  23.  1995. 
TA-W-32,R74;  Jobre  Cap  Co.,  Waycross, 

GA:  October  9,  1995. 
TA-W-32,920;  Gerry  Baby  Products, 

Thornton,  CO:  November  4,  1995. 
TA-W-32,922:  Hecht  Manufacturing 

Co.,  Inc..  Milwaukee,  WI:  October 

25, 1995. 
TA-W-32,938:  Ciba  Speciality 

Chemicals  Corp.,  Textile  Products — 

Toms  River  Site,  Toms  River,  NJ: 

November  7.  1995. 
TA-W-32.944:  Plaid  Qothing  Group. 

Inc..  J.  Schoeneman  Div., 

Chambersburg.  PA:  November  8, 

1995. 
TA-W-32,934:  Lawson  Mardon 

Thermaplate,  Piscataway,  NJ: 

October  28,  1995. 
TA-W-32,868:  Duck  Head  Apparel  Co.. 

Monroe.  GA:  October  15,  1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
1996  and  January,  1997. 

In  order  for  an  afTirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requiremenlsof  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  sutxlivision  thereof,  (including 


workers  in  any  agricultural  finn  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  Brm  or  subdivision  have  decreased 
(il)solutely. 

(3)  That  imports  from  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Detenninations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01270;  Lockheed  Martin. 

Ocean  Radar  and  Sensor  Systems, 

Syracuse,  NY 
NAFTA-TAA-01323:  Lucent  Custom 

"Manufacturing  Services,  Lucent 

Technologies,  Wbitsett,  NC 
NAFTA-TAA-01362;  Trade  Apparel, 

Inc..  El  Paso,  TX  WA 
NAFTA-TAA-4)1356;  Border  Apparel. 

Inc..  El  Paso,  TX 
NAFTA-TAA-01308;  Witco  Corp.. 

Kendall/ Amalia  Div.,  Bradford,  PA 
NAFTA-TAA-01277:  U.S.  Natural 

Resources,  Inc..  Irvington — Moore 

Div.,  Tigard.  OR 
NAFTA-TAA-01312:  Wamaco.  Inc., 

Olga  Div..  Van  Nuys,  CA 
NAFTA-TAA-01361:  Chicago  Steel  and 

Wire,  A  Div.  of  MCM  Enterprises. 

Inc.,  Chicago.  IL 
NAFTA-TAA-C1354;  Ball  Corp.. 

Columbus,  IN 
NAFTA-TAA-01344;  Agway,  Inc., 

Country  Products  Group,  Waverly, 

NY' 
NAFTA-TA-01406:  Ball -Foster  Glass 

Container  Co.,  Laurens,  SC 
NAFTA-TAA-01288;  E.W.I.,  Inc.,  Dover 

Products  Div.,  Dover.  TN 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
NAFTA-TAA-01243;  Walker 

Information,  Inc.,  Indianapolis 

Calling  Center.  Indianapolis.  IN 
NAFTA-TAA-01244:  Walker 

Information,  Inc.,  Tempe  Calling 

Center,  Tempe,  AZ 


NAFTA-TAA-01348:  Cypress  Chemical. 
El  Paso.  TX 

The  investigation  revealed  that  the 
woikers  of  the  subject  Rrm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act^,  as 
amended. 

Affirmative  Detenninations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 

NAFTA-TAA-01327:  Connor  Rubber 
Technologies.  Connor  Corp..  Fort 
Wayne.  IN:  August  31.1 994. 

NAFTA-TAA-O1340:  Gerber 

Childrenwear.  Inc..  Fort  Kent.  ME: 
November  8,  1995. 

NAFTA-TAA-01349;  Killark  Electric 
Manufacturing  Co..  A  Subsidiary  of 
Hubbell.  Inc.,  St.  Louis.  MO: 
November  14,  1996. 

NAFTA-TAA-01376;  General  Textiles, 
Murphy,  NC:  November  25. 1995. 

NAFTA-TAA-01371:  Kenneth  Fox 
Supply  Co.,  Fox  Packaging, 
Mc Allen.  TX:  November  25. 1995. 

NAFTA-TAA-01353  S-  A;  Dazey  Corp.. 
Osage  City,  KS  and  New  Century. 
KS:  November  1 8.  1 995. 

NAFTA-TAA-01318;  Tasus  Corp.. 
Bloomington,  IN:  October  30.  1995. 

NAFTA-TAA-C1333;  A.O.  Smith  Corp.. 

Electrical  Products  Co..  Tipp  City. 

OH:  November  6.  1995. 
NAFTA-TAA-01402;  Franklin 

Disposables,  Columbus,  OH: 

December  4.  1995. 

NAFTA-TAA-01299;  Advanced 

Metallurgy,  Inc.,  McKeesport.  PA: 
October  11.  1995. 

NAFTA-TAA-01410:  Madenform,  Inc.. 
Bayonne,  NJ:  December  27,  1995. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
1996  and  January,  1997.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  January  15, 1997. 
Russell  T.  Kile, 

Program  Manager.  Policy  &■  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  97-2533  Filed  1-31-97;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

(Application  Numbed  0-1 007q 

Proposed  Class  Exemption  Relating  to 
Certain  Employee  Benefit  Plan  Foreign 
Exchar>ge  Transactions  Executed 
Pursuant  to  Standing  Instructions 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Proposed  Class 
Exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Depaiiment  of  Labor  (the  IDepartment)  of 
a  proposed  class  exemption  from  certain 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA  or  the  Act)  and  from 
certain  taxes  imposed  by  the  Internal 
Revenue  Code  of  1986  (the  Code).  If 
granted,  the  proposed  exemption  would 
permit  certain  foreign  exchange 
transactions  between  employee  benefit 
plans  and  certain  banks  and  broker- 
dealers  which  are  parties  in  interest 
with  respect  to  such  plans,  pursuant  to 
standing  instructions.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans  involved  in  such 
transactions,  as  well  as  banks  and 
broker-dealers  which  act  as  dealers  in 
foreign  exchange. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  with  regard  to  the 
substantive  content  of  the  proposed 
exemption  shall  be  submitted  to  the 
Department  before  April  4, 1997. 

ADDRESSES:  All  written  comments  and 
requests  for  a  public  hearing  (preferably 
3  copies)  should  be  sent  to:  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649,  200  Constitution  Avenue  NW., 
Washington,  DC  20210.  Attention: 
Foreign  Exchange  Class  Exemption 
Proposal — Standing  Instructions.  The 
application  and  all  comments  received, 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room,  Pension 
and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor,  Room  N- 
5638,  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

TOR  FURTHER  INFORMATICN  CONTACT: 
Lyssa  E.  Hall,  Oflice  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  Washington,  DC 
20210  (202)  219-8971  (not  a  toll-free 
number)  or  Susan  E.  Rees,  Plan  Benefits 
Security  Division,  Office  of  the 
Solicitor.  (202)  219-9141  (not  a  toll-free 
number). 


Paperwork  Reduction  Act  Analjrsis 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  provides  the 
general  public  and  Federal  agencies 
with  an  opportunity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C  3506(c)(2)(A)  (1995)  (PRA  95). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
and  financial  resources)  is  minimized. 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Pension  and  Welfare  Benefits 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 
of  information  under  the  Proposed  Class 
Exemption  Relating  to  Certain  Employee 
Benefit  Plan  Foreign  Exchange 
Transactions  Executed  Pursuant  to 
Standing  Instructions. 

Dates:  Written  comments  concerning 
the  proposed  collection  of  information 
must  be  submitted  on  or  before  April  4. 
1997  to  Mr.  Gerald  B.  Lindrew, 
Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration.  Room 
N-5647,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  The  Department 
of  Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
a)llection  of  information  is  necessary 
for  the  proper  {>erfonnance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  the  information  to  be  collected; 
and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Tide:  Class  Exemption  Relating  to 
Certain  Foreign  Exchange  Transactions 
Pursuant  to  Standing  Instructions. 

Summary:  The  proposed  exemption 
would  permit  certain  foreign  exchange 
transactions  between  employee  benefit 
plans  and  certain  banks,  broker-dealers, 
and  domestic  affiliates  thereof,  which 
are  parties  in  interest  with  respect  to 


such  plans,  pursuant  to  standing 
instructions. 

Needs  and  Uses:  ERISA  requires  that 
the  Department  make  a  finding  that  the 
proposed  exemption  meets  the  statutory 
requirements  of  section  408(a)  before 
granting  the  exemption.  The  Department 
therefore  finds  its  necessary  that  certain 
information  be  provided  to  an 
independent  fiduciary  of  each  plan  in 
advance  of,  and  subsequent  to,  the 
proposed  transaction,  and  that  the 
independent  fiduciary  approve  the 
proposed  transaction. 

Type  of  Review:  New. 

Respondents  and  Proposed  Frequency 
of  Response:  The  Department  staff 
estimates  that  approximately  65  parties 
will  seek  to  take  advantage  of  the  diss 
exemption  in  any  given  year.  The 
respondents  will  be  banks  and  broker- 
dealers  acting  as  fiduciaries  of  plans 
which  engage  in  foreign  exchange 
transactions  with  such  plans. 

Estimated  Annual  Burden:  The 
Deirartment  staff  estimates  the  annual 
burden  for  preparing  the  materials 
required  under  the  proposed  class 
exemption  to  be  5  hours  per  respondent 
for  a  total  of  325  hours,  llie  totd  annual 
burden  cost  (operating/maintenance)  is 
estimated  to  be  $24,375.  These  are 
estimated  to  be  capital/start-up  burden 
costs.  Comments  submitted  in  response 
to  this  notice  will  be  summarized  and/ 
or  included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
SUPPtaCNTARY  INFORMATION:  This 
document  contains  a  notice  of  pendency 
before  the  Department  of  a  proposed 
class  exemption  from  the  restrictions  of 
section  406(a)(1)  (A)  through  (D)  and 
section  406  (b)(1)  and  (b)(2)  of  ERISA 
and  from  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  by  reason  of 
certain  transactions  described  in  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  initially 
requested  in  an  application  dated  )uly 
18,  1984  (Application  No.  D-5700) 
submitted  by  the  American  Bankers 
Association  (ABA)  pursuant  to  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28, 1975). 
Pursuant  to  the  foregoing  authority,  the 
Department  is  proposing  additional 
conditions  with  respect  to  the  relief 
requested  by  the  Applicant. 

On  February  17, 1994.  the  Department 
granted  PTE  94-20  (59  FR  8022),  a  class 
exemption  which  permits  purchases 
and  sales  of  foreign  currencies  between 
employee  benefit  plans  and  certain 
banks,  broker-dealers  and  affiliates 
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thereof  which  are  parties  in  interest 
with  respect  to  such  plans  provided  that 
such  transactions  are  directed  by  a  plan 
fiduciary  who  is  independent  of  the 
bank,  broker-dealer  or  affiliate  thereof 
and  the  other  conditions  of  the 
exemption  are  met.  PTE  94-20  provides 
an  exemption  from  the  prohibited 
transaction  restrictions  of  section 
406(a)(1)  (A)  through  (D)  of  the  Act  and 
from  the  sanctions  resulting  from 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code.  PTE  94-20  did  not 
provide  relief  for  all  of  the  transactions 
described  in  the  1984  ABA  exemption 
request. 

In  response  to  the  notice  of  proposed 
exemption  for  PTE  94-20.'  a  number  of 
commenfers  (the  Commenters) 
expressed  concern  regarding  the  lack  of 
relief  for  foreign  exchange  transactions 
executed  pursuant  to  standing 
instructions.  As  explained  in  greater 
detail  in  the  preamble  to  PTE  94-20.  the 
Commenters  requested  that  the 
Department  expand  the  exemption  to 
include  retroactive  and  prospective 
relief  for  foreign  exchange  transactions 
entered  into  pursuant  to  a  "standing 
authorization"  (hereinafter  standing 
instruction).  Many  of  the  Commenters 
also  requested  that  the  Department 
amend  the  definition  of  the  term 
"directed  transaction"  by  modifying  the 
requirement  that  the  independent  plan 
ndudary  effect  the  foreign  exchange 
transaction  at  a  specific  exchange  rate. 

The  Commenters  represented  that  the 
utilization  of  standing  instructions  is  an 
integral  component  in  foreign  exchange 
transactions  involving  employee  benefit 
plans.  In  this  regard,  the  Commenters 
indicated  that,  without  the  ability  to 
execute  foreign  exchange  transactions 
with  plans  pursuant  to  standing 
instructions,  plans  would  lose 
investment  income  and  incur  higher 
exchange  rates  on  small  transactions. 

The  ABA  requested  relief  for 
transactions  entered  into  by  a  bank  on 
behalf  of  a  plan  pursuant  to  standing 
instructions  from  an  independent 
fiduciary  in  its  application  dated  July 
18. 1984.  The  Department  did  not 
include  relief  with  respect  to  such 
transactions  in  the  proposal  to  PTE  94- 
20  because  it  was  unable,  at  that  time, 
to  make  the  Hndings  required  under 
section  408(a)  of  the  Act.  Specifically, 
the  Department  was  unable  to  conclude 
that  the  conditions  proposed  by  the 
ABA  would  effectively  and  consistently 
address  the  potential  for  abuse  of 
discretion  by  party  in  interest  banks  in 
setting  exchange  rates  for  foreign 
exchange  transactions.  On  the  basis  of 


the  comments  and  additional 
information  received  following 
publication  of  the  proposal  to  PTE  94- 
20,2  the  Department  concluded  that  it 
might  be  appropriate,  under  limited 
circumstances,  to  provide  relief  from 
section  406(b)(1)  and  (b)(2)  of  the  Act 
for  foreign  exchange  transactions 
entered  into  pursuant  to  standing 
instructions. 

However,  pursuant  to  the 
requirements  of  section  408(a)  of  the 
Act,  the  Department  is  required  to  offer 
interested  persons  an  opportunity  to 
present  their  views  and  an  opportunity 
to  request  a  hearing  before  granting  an 
exemption  from  section  406(b)  of  Uie 
Act.  Therefore,  in  order  not  to  have 
delayed  the  publication  of  PTE  94-20, 
the  Department  determined  to 
separately  consider  exemptive  relief 
from  sections  406(a)(1)  (A)  through  (D), 
406(b)(1)  and  (b)(2)  of  the  Act  for  foreign 
exchange  transactions  between  a  plan 
and  a  party  in  interest  bank,  broker- 
dealer  or  affiliate  thereof  where  such 
transactions  are  engaged  in  pursuant  to 
a  standing  instruction. 

During  the  Department's 
consideration  of  the  standing 
instruction  issue,  the  ABA  made  a 
supplemental  submission  on  September 
1, 1992,  in  which  they  limited  their 
request  for  relief  for  standing  instruction 
transactions  and  suggested  additional 
conditions  regarding  such  transactions. 
Over  the  course  of  the  following  two 
years,  the  Department  solicited  further 
information  from  the  ABA  and  other 
interested  parties,  the  most  recent  of 
which  was  received  on  March  1, 1994, 
and  September  12, 1994.  As  a  result  of 
the  suggestions  and  comments  received 
firom  those  parties,  as  well  as  the 
imposition  of  additional  conditions  by 
the  Department,  the  Department 
believes  that  a  number  of  its  concerns 
regarding  standing  instruction 
transactions  have  been  addressed. 
The  Commenters  also  requested 
retroactive  exemptive  relief  as  of 
January  1, 1975,  foe  foreign  exchange 
transactions  effected  pursuant  to 
standing  instructions.  In  this  regard, 
they  suggested  that  the  interests  of 
participants  and  beneficiaries  were 
adequately  protected  if  the  general 
arm's-length  requirement  and  a  good 
faith  standard  were  met  for  standing 
instruction  transactions  effected  prior  to 
the  publication  of  a  Gnal  exemption.^ 

As  the  Department  stated  in  the 
proposal  to  PTE  94-20,  it  does  not 


■  56  FR  11757  (March  20,  1991). 


'On  October  3, 1991.  the  Department  held  a 
public  hearing  and  received  testimony  regarding 
standing  instructions.  See  56  FR  46806.  September 
16.  1991. 

'  See  56  FR  at  1 1760.  for  a  discussion  of  the 
general  arm's  length  test,    v 


believe  tha^  the  conditions  suggested  by 
the  Commenters  for  retroactive  relief 
would  effectively  address  the  potential 
for  abuse  of  discretion  under 
circumstances  where  a  bank  or  broker- 
dealer  sets  foreign  exchange  rates  for 
foreign  exchange  transactions  which 
have  been  executed  pursuant  to 
standing  instructions.  However,  the 
Department  has  concluded  that  it  is 
appropriate  to  provide  limited  relief, 
retroactive  to  June  18, 1991.  for  those 
banks  and  broker-dealers  who  effect 
foreign  exchange  transactions  in 
accordance  with  the  applicable 
conditions  of  Section  II  of  this 
proposal.'* 

Tne  Department  believes  that  the 
following  conditions,  which  are 
contained  in  PTE  94-20,  are  equally 
applicable  with  respect  to  the 
retroactive  and  prospective  relief 
provided  for  transactions  described  in 
this  proposed  class  exemption:  the 
general  and  particular  arm's  length  tests; 
the  proscription  against  the  bank  or  any 
of  its  affiliates  having  any  discretionary 
authority  or  control  with  respect  to  the 
investment  of  plan  assets  involved  in 
the  transaction  or  rendering  investment 
advice  with  respect  to  those  assets;  the 
requirements  concerning  confirmation 
statements;  and  the  maintenance  of 
written  policies  and  procedures 
regarding  the  handling  of  foreign 
exchange  transactions  with  plans  that 
ensure  that  the  person  acting  for  the 
bank  knows  that  he  or  she  is  acting  for 
theplan. 

The  Department  has  further 
conditioned  retroactive  relief  upon 
satisfaction  of  the  following  condition 
that  addresses  the  discretion  that  was 
exercised  by  a  bank  or  broker-dealer  in 
setting  foreign  exchange  rates  for 
transactions  executed  pursuant  to 
standing  instructions.  Thus,  under  this 
requirement,  the  specific  exchange  rate 
for  a  covered  transaction  could  not  have 
deviated  by  more  than  ten  percent 
(above  or  below)  from  the  interbank  bid 
and  asked  rates  as  displayed  on  Reuters 
or  another  independent  nationally 
recognized  service  in  the  foreign 
exchange  market  for  the  effected 
currencies  at  the  time  that  the  bank  or 
broker-dealer  executed  the  foreign 
exchange  transaction.  Notwithstanding 
this  requirement,  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  solely  because  the 
records  necessary  to  demonstrate 
compliance  with  the  ten  percent 
requirement  have  been  lost,  destroyed 
or  are  not  available  to  the  bank  or 
broker-dealer.  Nonetheless,  the  bank  or 


<|une  IS.  1991  is  the  effective  date  for 
prospective  relief  in  PTE  94-20. 
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broker-dealer  is  not  relieved  of  its 
responsibility  to  otherwise  demonstrate 
compliance  with  the  conditions  of  the 
proposed  exemption.  In  this  regard,  the 
Department  notes  that  there  may  be 
other  objective  pricing  information  that 
was  readily  available  at  the  time  of  the 
transaction  which  could  be  provided  by 
a  bank  or  broker-dealer  to  demonstrate 
compliance  with  the  ten  percent 
requirement. 

In  response  to  the  Department's 
concerns  regarding  the  amount  of 
discretion  a  bank  can  exercise  under  a 
standing  instruction,  the  Commenters 
suggested,  as  a  further  safeguard,  a 
limitation  on  the  types  of  transactions 
for  which  the  bank  could  exercise 
discretion.  SpeciHcally,  it  was  suggested 
that  relief  ceuld  be  limited  to 
transactions  which  would  result  in  the 
receipt  of  small  amounts  of  foreign 
currency,  or  where,  due  to  the 
uncertainty  of  foreign  settlement  dates, 
the  exact  dming  of  the  receipt  of  the 
currency  by  the  bank  was  uncertain. 
The  Department  has  adopted  this 
suggestion  and  proposed  limited  relief 
for  the  conversion  of  income  receipts, 
such  as  interest  and  dividend  payments, 
as  well  as  for  de  minimis  purchases  and 
sales  of  foreign  securities.^ 

According  to  the  ABA,  standing 
instructions  are  necessary  to  repatriate 
income  receipts  received  on  foreign 
investments  into  U.S.  dollars  so  that 
interest  can  be  earned  on  such  funds.  In 
this  regard,  the  Department  did  not 
receive  sufficient  information  regarding 
how  the  conversion  of  foreign 
denominated  income  receipts  into  other 
foreign  currencies  would  operate  under 
standing  instructions.  The  Department 
also  has  concerns  about  the  ability  of 
the  bank  to  maintain  the  converted 
funds  in  an  interest-bearing  account. 
Therefore,  the  Department  has  limited 
the  scope  of  the  proposed  exemption  to 
cover  transactions  involving  the 
exchange  of  income  conversion  items 
into  U.S.  dollars. 

The  Commenters  also  requested  relief 
for  de  minimis  purchase  and  sale 
transactions  involving  foreign  securities, 
i.e.,  foreign  securities  transactions 
requiring  the  purchase  and  sale  of 
foreign  currency  in  an  amount  not 
exceeding  $500,000.e  The  ABA 


>  The  Department  notes  that  thU  exemption  does 
not  provide  relief  for  options  contracts  on  foreign 
exchange  transactions.  See  section  IV(a)  of  PTE  94- 
20. 

"  No  relief  is  provided  where  the  bank  or  broker- 
dealer  has  investment  discretion  or  provides 
investment  advice  (within  the  meaning  of  29  CFR 
2S10.3-21)  with  respect  to  the  investment  of  the 
plan  assets  involved  in  the  transaction.  In  this 
regard.  Part  I  of  the  class  exemption  would  not  be 
available  for  any  foreign  exchange  transaction 
involving  a  bank  or  broker-dealer  that  has  any 


represents  that  many  foreign  markets 
outside  the  U.S.  do  not  have  firm 
settlement  dates.  Thus,  it  is  difficult  to 
anticipate  when  the  proceeds  from  sales 
of  plan  owned  foreign  securities  will  be 
received  by  a  bank's  foreign  custodian. 
In  order  to  keep  the  funds  invested, 
standing  instructions  are  used  so  that 
the  conversion  can  be  done  as  soon  as 
practicable  and  the  plan  can  begin  to 
earn  interest  on  the  sale  proceeds. 
Under  these  circumstances,  obtaining 
specific  directions  from  an  independent 
plan  fiduciary  for  relatively  small 
transactions  is  time  consuming  and  not 
in  the  best  interests  of  plans.  In  this 
regard,  the  Department  has  proposed 
relief  for  de  minimis  transactions  but 
believes  that  a  limitation  of  $100,000  is 
a  more  appropriate  measure  for 
transactions  which  are  intended  to  be 
relatively  small.' 

The  Commenters  suggested  several 
conditions  that  would  have  to  be 
satisfied  in  order  for  a  bank  to  enter  into 
a  prospective  transaction  involving  the 
conversion  of  income  receipts  pursuant 
to  a  standing  instruction.  Upon  review, 
the  Department  proposes  to  apply  the 
same  conditions  to  de  minimis  purchase 
and  sale  transactions.  The  ABA 
proposed  that  income  itenv  conversions 
be  executed  within  no  more  than  two 
business  days  following  the  time  of 
receipt  by  the  bank.  In  this  regard,  the 
Department  believes  that  one  business 
day  following  notice  to  the  bank  that 
"good  funds'"  have  been  received  by 
the  bank's  foreign  custodian"  is  a  more 
appropriate  limitation  on  a  bank's 
exercise  of  discretion  than  the 
suggestion  made  by  the  ABA.  Such 
notice  must  be  provided  to  the  bank 
within  one  business  day  following 
receipt  of  good  funds  by  the  foreign 
custodian  if  the  custodian  is  an  affiliate 
of  the  bank.  If  the  foreign  custodian  is 
not  an  affiliate  of  the  bank,  the  bank  still 
must  convert  withiii  one  business  day 
following  notice  to  the  bank  that  good 


discretionary  authority  or  control  over  either  the 
initial  purchase  or  sale  of  foreign  securities  or  the 
subsequent  reinvestment  of  the  pr(x:eeds. 

'Similarly,  the  Department  is  proposing  a 
limitation  of  $100,000  for  income  item  conversions. 

■Individual  commenters  have  indicated  that 
there  may  be  governmental  restrictions  on  the 
transfer  of  funds  outside  of  some  foreign  countries. 
In  general,  "good  funds"  are  dePmed  for  purposes 
of  this  class  exemption  as  funds  available  in  cash 
with  no  governmental  restrictions  on  transfer.  This 
concept  was  not  a  part  of  the  ABA  application  but 
rather  was  suggested  by  individual  commenters  to 
ensure  that  the  time  period  during  which  the  bank 
must  convert  income  from  foreign  securities  did  not 
begin  to  run  until  after  the  funds  became  available. 

'According  to  an  individual  commenter.  U.S. 
custodial  banks  may  operate  through  their  own 
foreign  branches  or  may  employ  foreign  banks  as 
subcustodians  so  that  foreign  instruments  can  be 
held  in  the  country  of  the  issuer. 


funds  have  been  received.  However,  the 
notice  must  be  provided  to  the  bank  by 
the  nonaffiliated  custodian  no  later  than 
two  business  days  following  receipt  by 
the  foreign  custodian. 

Under  the  requested  exemption,  the 
exchange  rate(s)  or  a  range  of  rates  to  be 
used  for  covered  transactions  would  be 
established  on  a  daily  basis  using 
objective  criteria  which  would  be 
disclosed  to  and  approved  by  an 
independent  plan  fiduciary  in  advance 
of  the  transaction.  More  specifically,  the 
written  policies  of  the  bank  will  state 
that  the  bank  will  set  an  exchange  rate 
or  range  of  rates  at  least  once  a  day  but 
no  more  than  four  times  per  day.'°  Onoe 
set,  a  rate  or  range  of  rates  will  remain 
in  effect  for  all  conversions  that  occur 
prior  to  the  time  that  a  new  rate  is  set. 
The  bank  will  disclose  the  time  or  times 
each  day  that  it  will  convert  income 
conversion  items  or  execute  de  minimis 
purchase  and  sales  transactions.'* 
Income  item  conversions  will  be 
executed  and  de  minimis  purchase  and 
sale  transactions  will  be  executed  at  the 
next  scheduled  time  for  conversions  or 
executions  following  notice  of  receipt  of 
"good  funds",  or  a  direction  to  acquire 
foreign  currency,  as  applicable. 
However,  if  the  bank's  policy  is  to 
bundle  or  hold  small  foreign  exchange 
items  until  a  specified  threshold  amount 
is  reached,  then  the  conversion  of  such 
items  may  be  delayed,  but  in  no  case 
may  such  delay  be  more  than  24  hours 
after  the  receipt  of  notice  that  good 
funds  were  received  or  the  direction  to 
acquire  foreign  currency  was  received. 

"rhe  bank's  policies  and  procedures 
will  describe  the  methodology  used  by 
the  bank  to  determine  the  specific 
exchange  rate  or  range  of  rates  for 
covered  transactions.  If  a  range  of  rates 
is  used,  such  range  cannot  deviate  by 
more  than  three  percent  (above  or 
below)  from  the  interbank  bid  and  asked 
rates  as  displayed  on  Reuters  or  another 
independent  nationally  recognized 
service  in  the  foreign  exchange  market 
for  the  effected  currencies  at  the  time 
such  range  of  rates  is  set  by  the  bank. 
For  example,  pursuant  to  its  written 
procedures.  Bank  A  converts  foreign 


<°The  ABA  application  suggested  that  the  bank 
set  the  rate  only  once  per  day.  However,  other 
Commenters  noted  that  if  the  bank  were  allowed  to 
set  the  rate  more  than  once  a  day,  the  rate 
established  would  be  more  closely  related  to  the 
current  rates  in  the  foreign  exchange  market.  Ttie 
Department  has  determined  to  modify  the  ABA 
proposal  in  order  to  provide  flexibility  to  those 
Hnancial  institutions  that  intend  to  set  rates  more 
frequently  than  once  per  day. 

■  ■  For  example,  a  bank  which  converts  income 
items  only  once  a  day  may  set  the  rate  at  lOKM  a.m 
each  day  and  convert  such  items  at  10:30  a.m.  each 
day.  Both  times  would  be  disclosed  in  the  bank's 
written  policies. 
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exchange  items  at  7:30  a.in.,  12:30  p.m. 
and  3:30  p.m.  At  7:00  a.m.  Bank  A  sets 
the  range  of  rates  to  be  used  at  7:30  a.m. 
To  determine  the  range,  the  Bank  first 
determines  the  interbank  bid  and  asked 
rates  at  7:00  a.m.  by  checking  a 
nationally  recognized  reporting  service. 
Assume  that  at  7:00  a.m.  the  interbank 
rate  for  converting  Great  Britain  Pounds 
into  U.S.  Dollars  is  1.7025-1.7200.  In 
order  to  determine  the  range  of 
exchange  rates  for  7:30  am,  the  Bank 
would  subtract  a  maximum  of  three 
percent  from  the  bid  quoted  price  and 
add  a  maximum  of  three  percent  to  the 
asked  price.  The  permissible  range  of 
rates  under  the  exemption  would  be 
1.6514-1.7716. 

The  Department  believes  that  the 
conditions  suggested  by  the 
Commenters  regarding  income  item 
conversions  reduce  a  great  deal  of  the 
discretion  exercised  by  a  bank  executing 
a  foreign  exchange  transaction  pursuant 
to  a  standing  instruction.  Accordingly, 
the  Department  has  adopted  their 
suggestions  with  the  modifications 
discussed  above,  as  conditions  of  the 
proposed  exemption. 

In  addition  to  the  above-noted 
conditions,  the  proposal  also  requires 
that  the  authorization  to  utilize  a 
standing  instruction  must  be  in  writing. 
With  respect  to  a  record  maintenance 
requirement,  the  Commenters  suggested 
that  this  condition  should  be  deemed 
met  if  the  records  are  maintained  in 
foreign  countries  but  were  available  by 
electronic  access  in  the  United  States. 
As  discussed  in  greater  detail  in  PTE 
94-20,  the  Commenters  were  not  able  to 
address  the  Department's  concerns  that 
access  to  such  records  could  be 
restricted  by  foreign  governments.  >* 

Finaly.  the  Department  has  required 
that  the  confirmation  statements  for 
each -covered  transaction  include  the 
time  of  the  exchange.  The  ABA  as  well 
as  other  Commenters  indicated  that  the 
inclusion  of  time  on  the  confirmation 
statements  is  not  administratively 
feasible  and  in  any  case  is  unnecessary. 
The  Commenters  stated  that  it  would  be 
expensive  to  revise  their  computer 
programs  to  include  the  time  of  the 
covered  transaction.  In  addition,  they 
stated  that  such  information  would  not 
be  used  by  an  independent  fiduciary  to 
determine  the  reasonableness  of  the 
foreign  exchange  rates  charged  to  a  plan. 

In  response  to  the  Commenters,  the 
Department  notes  that,  under  the 
proposal,  the  exchange  rates  established 
by  a  bank  can  vary  depending  upon  the 
time  of  the  transaction.  In  order  to 
monitor  covered  transactions,  an 
independent  fiduciary  would  need  to 


know  when  the  transactions  occurred  in 
order  to  compare  the  rates  used  by  the 
bank  to  rates  charged  in  similar 
transactions  executed  at  the  same  time. 
Accordingly,  the  Department  continues 
to  believe  that  this  information  is 
necessary  to  enable  independent  plan 
fiduciaries  to  monitor  the 
reasonableness  of  the  exchange  rates 
established  by  the  bank. 

In  light  of  the  apparent  industry 
concern  regarding  this  issue,  the 
Department  invites  comments  and 
suggestions  from  interested  parties 
regarding  how  an  independent  fiduciary 
could  adequately  monitor  the  exchange 
rates  used  for  plan  foreign  exchange 
transactions  if  the  time  of  the 
transaction  is  not  included  on  the 
confirmation  statements.  Any  such 
comments  should  include  a  discussion 
of  the  feasibility  of  the  suggested 
alternative  as  well  as  how  the 
alternative  would  be  protective  of  plans. 

The  Department  requests  that 
interested  persons,  in  addition  to  other 
comments,  describe  how  an  exemption 
would  operate  with  respect  to  de 
minimis  purchase  and  sale  transactions 
and  whether  the  conditions  applicable 
to  income  item  conversions  are  practical 
and  appropriate  to  protect  the  interests 
of  the  participants  and  beneficiaries  of 
plan  engaging  in  de  minimis  foreign 
exchange  transactions. 

In  response  to  the  proposal  that 
became  PTE  94-20,  the  Securities 
Industry  Association  (SIA)  requested 
that  the  Department  include  registered 
broker-dealers  within  the  scope  of  that 
exemption. ^3  The  SIA  further  requested 
that  the  Department  include  broker- 
dealers  within  the  scope  of  any 
additional  relief  which  it  contemplated 
providing  to  banks.  After  considering 
the  SIA's  comment,  the  Department 
determined  that  it  was  appropriate  to 
include  registered  brokernlealers  within 
the  scope  of  the  relief  provided  by  PTE 
94-20.  For  the  same  reasons,  the 
Department  has  included  registered 
broker-dealers  within  the  scope  of  this 
proposed  class  exemption. 

Tne  Department  wishes  to  point  out 
that  ERISA's  general  standards  of 
fiduciary  conduct  would  apply  to  the 
standing  instruction  arrangements 
permitted  by  this  proposed  class 
exemption.  Section  404  of  the  Act 
requires,  among  other  things,  that  a 
fiduciary  discharge  his  duties  with 
respect  to  a  plan  solely  in  the  interest 
of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion. 
Accordingly,  the  investment  manager  or 
other  independent  plan  fiduciary  must 


"59FR8024. 


■^  For  a  diacuasion  of  the  SiA  comment,  see  59 
FR  8023  (Thursday.  Feb.  17.  1994). 


act  prudently  with  respect  to  the 
decision  to  enter  into  such  an 
arrangement,  such  as  considering  the 
effect  of  restrictions  on  funds  transfers 
by  foreign  governments,  as  well  as  to  the 
negotiation  of  the  specific  terms  under 
which  the  bank  or  broker-dealer  will 
engage  in  foreign  exchange  transactions 
on  behalf  of  the  plan.  The  Department 
further  emphasizes  that  it  expects  an 
investment  manager  or  other 
independent  plan  fiduciary,  to  fully 
understand  the  benefits  and  risks 
associated  with  engaging  in  foreign 
exchange  transactions  pursuant  to 
standing  instructions,  following 
disclosure  by  the  bank  or  broker-dealer 
of  all  relevant  information.  In  addition, 
such  investment  manager  or 
independent  plan  fiduciary  must  be 
capable  of  periodically  monitoring  the 
actions  taken  by  the  bank  or  broker- 
dealer  in  the  course  of  its  execution  of 
foreign  exchange  transactions.  Thus,  in 
considering  whether  to  authorize  a  bank 
or  broker-dealer  to  execute  foreign 
exchange  transactions  pursuant  to 
standing  instructions,  a  fiduciary  should 
take  into  account  its  ability  to  provide 
adequate  oversight  of  the  bank  or 
broker-dealer. 

The  Department  further  notes  that  the 
rates  at  which  a  plan's  foreign  exchange 
transactions  are  executed  directly 
impact  on  the  plan's  overall  rate  of 
return  with  respect  to  its  portfolio  of 
foreign  securities.  Accordingly,  the 
plan's  investment  manager  has  a 
continuing  obligation  to  prudently 
maximize  the  plan's  rate  of  return  by 
ensuring  that  the  plan's  foreign 
exchange  transactions  are  executed  at 
prices  that  are  fair  and  reasonable. 

Finally,  the  Department  wishes  to 
note  that,  during  periods  of  increased 
foreign  exchange  market  volatility,  it 
may  not  be  consistent  with  ERISA's 
prudence  and  exclusive  benefit 
requirements  for  an  investment  manager 
to  permit  foreign  exchange  transactions 
on  behalf  of  a  plan  at  prices  established 
by  the  bank  or  broker-dealer  pursuant  to 
the  procedures  contained  in  the 
standing  instruction  agreement.  Under 
those  circumstances,  the  exchange  rate 
established  by  the  bank  or  broker-dealer 
may  be  significantly  less  favorable  to  the 
plan  than  market  prices  at  the  time  that 
the  transaction  is  executed.  In  such 
cases,  it  may  be  necessary  for  the  bank 
or  broker-dealer  to  comply  with  the 
requirements  of  PTE  94-20. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following:    - 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4g75(c)(2) 
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of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties  respect 
the  plan  solely  in  the  interests  of  the 
participants  and  beneficiaries  of  the 
plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  ^08(a)  of  ERISA 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  plans  and  Uieir 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  plans; 

(3)  If  granted,  the  proposed  exemption 
will  be  applicable  to  a  transaction  only 
if  the  conditions  specified  in  the  class 
exemption  are  met;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Conunents  and  Hearing 
Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  public  hearing  on  the  proposed 
exemption  to  the  address  and  within  the 
time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  proposed 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
referenced  application  at  the  above 
address. 

Pn^KMed  Exemption 

The  Department  has  under 
consideration  the  grant  of  the  following 
class  exemption  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 


forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32847,  August  10. 1990.) 

Section  I    Covertd  Transactions 

(a)  For  the  period  from  June  18, 1991 
to  May  5, 1997,  the  restrictions  of 
sections  406(a)(1)  (A)  through  (D)  and 
406  (b)(1)  and  (b)(2)  of  the  Employee 
Retirement  Security  Act  of  1974  (the 
Act)  and  the  taxes  imposed  by  section 
4975  (a)  and  (b)  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  by  reason  of 
Code  section  4975(c)(1)  (A)  through  (E), 
shall  not  apply  to  the  following  foreign 
exchange  transactions,  between  a  bank 
or  broker-dealer  and  an  employee 
benefit  plan  with  respect  to  which  the 
bank  or  broker-dealer,  or  any  affiliate  is 
a  trustee,  custodian,  fiduciary  or  other 
party  in  interest,  pursuant  to  a  standing 
instruction,  if  the  conditions  set  forth  in 
section  II  below  are  met: 

(1)  an  income  item  conversion;  or 

(2)  a  de  minimis  purchase  or  sale 
transaction. 

(b)  Effective  after  May  5, 1997.  the 
restrictions  of  sections  406(a)(1)  (A) 
through  (D)  and  406  (b)(1)  and  (b)(2)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Internal  Revenue  Code  of  1986 
(the  Code),  by  reason  of  Code  section 
4975(c)(1)  (A)  through  (E),  shall  not 
apply  to  ihe  following  foreign  exchange 
transactions,  between  a  bank  or  broker- 
dealer,  and  an  employee  benefit  plan 
with  respect  to  which  the  bank  or 
broker-dealer,  or  any  affiliate  is  a 
trustee,  custodian,  fiduciary  or  other 
party  in  interest,  pursuant  to  a  standing 
instruction,  if  the  conditions  set  forth  in 
section  III  below  are  met: 

(1)  an  income  item  conversion;  or 

(2)  a  de  minimis  purchase  or  sale 
transaction. 

Section  n    Retroactive  Conditions 

(a)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  generally 
available  in  comparable  arm's  length 
foreign  exchange  transactions  between 
uiuelated  parties. 

(b)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  afforded  by  the 
bank,  the  broker-dealer,  (or  any  affiliate 
thereof)  in  comparable  arm's  length 
foreign  exchange  transactions  involving 
unrelated  parties. 

(c)  Neither  the  bank,  the  broker- 
dealer,  (nor  any  affiliate  thereof)  has  any 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  or 
renders  investment  advice  (within  the 


meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  the  investments  of  those 
assets. 

(d)  The  bank  or  broker-dealer 
maintains  at  all  times  written  policies 
and  procedures  regarding  the  handling 
of  foreign  exchange  transactions  for 
plans  with  respect  to  which  the  bank  or 
broker-dealer  is  a  trustee,  custodian, 
fiduciary  or  other  party  in  interest  or 
disqualified  person  which  assure  that 
the  person  acting  for  the  bank  or  broker- 
dealer  knows  that  he  or  she  is  dealing 
with  apian. 

(e)  Tne  exchange  rate  used  by  the 
bank  or  broker-dealer  for  a  particular 
foreign  exchange  transaction  did  not 
deviate  by  more  than  10%  (above  or 
below)  the  interbank  bid  and  asked  rates 
at  the  time  of  the  transaction  as 
displayed  on  Reuters  or  another 
independent  service  in  the  foreign 
currency  market  for  such  currency; 
provided,  however,  that  a  prohibited 
transaction  shall  not  be  deemed  to  have 
occurred  *joIely  because  the  records 
necessary  to  demonstrate  compliance 
with  this  section  have  been  lost, 
destroyed  or  are  not  available  to  the 
bank  or  broker-dealer.  Nothing  in  this 
section  shall  be  deemed  to  relieve  the 
bank  or  broker-dealer  of  its 
responsibility  to  demonstrate 
compUance  with  the  conditions  of  this 
proposed  exemption. 

(fj  A  written  confirmation  statement  is 
furnished  with  respect  to  each  covered 
transaction  to  the  independent  plan 
fiduciary.  The  confirmation  statement 
shall  include: 

(A)  Account  name; 

(B)  Transaction  date; 

(C)  Exchange  rates; 

(D)  Settlement  date: 

(E)  Currencies  exchanged; 

(i)  identity  of  foreign  currency  sold; 

(ii)  amount  sold; 

(iii)  identity  of  currency  purchased; 
and 

(iv)  amount  purchased. 

The  confirmation  shall  be  issued  in 
no  event  more  than  5  business  days  after 
execution  of  the  transaction. 

Section  m  Prospective  Conditions 

(a)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  term  generally 
available  in  comparable  arm's-length 
foreign  exchange  transactions  between 
unrelated  parties. 

(b)  At  the  time  the  foreign  exchange 
transaction  is  entered  into,  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  plan  than  the  terms  afforded  by  the 
bank  or  broker-dealer,  (or  any  affiliate 
thereof)  in  comparable  arm's-length 
foreign  exchange  transactions  involving 
unrelated  parties. 


5056 


Federal  Register  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Notices 


(c)  Neither  the  bank,  the  broker- 
dealer,  (nor  any  affiliate  thereof)  has  any 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21{c))  with 
respect  to  the  investments  of  those 
assets. 

(d)  The  bank  or  broker-dealer 
maintains  at  all  times  written  policies 
and  procedures  regarding  the  handling 
of  foreign  exchange  transactions  for 
plans  with  respect  to  which  the  bank  or 
broker-dealer  is  a  trustee,  custodian, 
Rduciary  or  other  party  in  interest  or 
disqualified  person  which  assure  that 
the  person  acting  for  the  bank  or  broker- 
dealer  knows  that  he  or  she  is  dealing 
with  a  plan. 

(e)  Tne  covered  transaction  is 
performed  under  a  written  authorization 
executed  in  advance  by  a  fiduciary  of 
the  plan  whose  assets  are  involved  in 
the  transaction,  which  plan  fiduciary  is 
independent  of  the  bank  or  broker- 
dealer  engaging  in  the  covered 
transaction.  The  written  authorization 
must  specify: 

(1)  Tne  identities  of  the  currencies  in 
which  covered  transactions  may  be 
executed;  and 

(2)  That  the  authorization  may  be 
terminated  by  either  party  without 
penalty  on  no  more  than  ten  days 
notice. 

(f)(1)  Income  item  conversions  are 
executed  within  no  more  than  one 
business  day  from  the  date  of  receipt  of 
notice  by  the  bank  or  broker-dealer  that 
such  items  are  good  funds,  and 

(A)  a  foreign  custodian  which  is  an 
affiliate  of  the  bank  or  broker-dealer, 
provides  such  notice  to  the  bank  or 
broker-dealer  within  "one  business  day" 
of  its  receipt  of  good  funds;  or 

(B)  in  the  case  of  a  foreign  custodian 
which  is  not  an  afRliate  of  the  bank  or 
broker-dealer,  such  notice  is  provided  to 
the  bank  or  broker-dealer  within  two 
business  days  of  such  custodian's 
receipt  of  good  funds. 

(2)  De  minimis  purchase  and  sale 
transactions  are  executed  within  no 
more  than  one  business  day  from  the 
date  that  either  the  bank  or  broker- 
dealer  receives  notice  from  a  foreign 
custodian  that  the  proceeds  of  a  sale  of 
foreign  securities  denominated  in 
foreign  currency  are  good  funds,  or  the 
direction  to  acquire  foreign  currency 
was  received  by  the  bank  or  broker- 
dealer,  and 

(A)  a  foreign  custodian  which  is  an 
affiliate  of  the  bank  or  broker-dealer, 
provides  such  notice  to  the  bank  or 
broker-dealer  within  one  business  day 
of  its  receipt  of  good  funds  from  a  sale; 
or 


(B)  in  the  case  of  a  foreign  custodian 
which  is  not  an  affiliate  of  the  bank  or 
broker-dealer,  such  notice  is  provided  to 
the  bank  or  broker-dealer  within  two 
business  days  of  such  custodian's 
receipt  of  good  funds  from  a  sale. 

(g)(1)  At  least  once  each  day,  at  the 
time(s^specified  in  its  written  policies 
and  procedures,  but  no  more  than  four 
times  per  day,  the  bank  or  broker-dealer 
establishes  either  a  rate  of  exchange  or 
a  range  of  rates  to  be  used  for  income 
item  conversions  and  de  minimis 
purchase  and  sale  transactions  covered 
by  this  exemption. 

(2)  Income  item  conversions  items  are 
executed  at  the  next  scheduled  time  for 
conversions  following  receipt  of  notice 
by  the  bank  or  broker-dealer  frt)m  the 
foreign  custodian  that  such  funds  are 
good  funds.  If  it  is  -he  policy  of  the  bank 
or  broker-dealer  to  aggregate  small 
amounts  of  foreign  currency  until  a 
specified  minimum  threshold  amount  is 
received,  then  the  conversion  may  take 
place  at  a  later  time  but  in  no  event 
more  than  24  hours  after  receipt  of 
notice. 

(3)  De  minimis  purchase  and  sale 
transactions  are  executed  at  the  next 
scheduled  time  for  such  transactions 
following  receipt  of  either  notice  that 
the  sales  proceeds  denominated  in 
foreign  currency  are  good  funds,  or  a 
direction  to  acquire  foreign  currency.  If 
it  is  the  policy  of  the  bank  or  broker- 
dealer  to  aggregate  small  transactions 
until  a  specified  threshold  amount  is 
received,  then  the  execution  may  take 
place  at  a  later  time  but  in  no  event 
more  than  24  hours  after  receipt  of 
either  notice  that  the  sales  proceeds, 
have  been  received  by  the  foreign 
custodian  as  good  funds,  or  a  direction 
to  acquire  foreign  currency. 

For  purposes  of  this  paragraph  (g),  the 
range  of  exchange  rates  established  by 
the  bank  or  broker-dealer  for  a  particular 
foreign  currency  cannot  deviate  by  more 
than  three  percent  (above  or  below]  the 
interbank  bid  and  asked  rates  as 
displayed  on  Reuters  or  another 
nationally  recognized  independent 
service  in  the  foreign  exchange  market, 
for  such  currency  at  the  time  such  range 
of  rates  is  established  by  the  bank  or 
broker-dealer. 

(h)  Prior  to  the  execution  of  the 
authorization  referred  to  in  paragraph 
(e),  the  bank  or  broker-dealer  provides 
the  authorizing  fiduciary  with  a  copy  of 
the  bank's  or  broker-dealer's  written 
policies  and  procedures  regarding  the 
handling  of  foreign  exchange 
transactions  involving  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions.  The  policies  and 
procedures  must,  at  a  minimum,  contain 
the  following  information: 


(1)  Disclosure  of  the  time(s)  each  day 
that  the  bank  or  broker-dealer  will 
establish  the  specific  rate  of  exchange  or 
the  range  of  exchange  rates  for  the 
covered  transactions  to  be  executed  and 
the  time(s)  that  such  covered 
transactions  will  take  place.  The  bank  or 
broker-dealer  shall  include  a  description 
of  the  methodology  that  the  bank  or 
broker-dealer  uses  to  determine  the 
specific  exchange  rate  or  range  of 
exchange  rates; 

(2)  Disclosiue  that  income  items 
conversions  and  de  minimis  purchase 
and  sale  transactions  will  be  executed  at 
the  Rrst  scheduled  transaction  time  after 
notice  that  good  funds  from  an  income 
conversion  or  a  sale  have  been  received, 
or  a  direction  to  purchase  foreign 
currency  has  been  received.  To  the 
extent  that  the  bank  or  broker-dealer 
aggregates  small  amounts  of  foreign 
currency  until  a  specified  minimum 
threshold  amount  is  met,  a  description 
of  this  practice  and  disclosure  of  the 
threshold  amount;  and 

(3)  A  description  of  the  process  by 
which  the  bank's  or  broker-dealer's 
foreign  exchange  policies  and 
procedures  for  income  item  conversions 
and  de  minimis  purchase  and  sale 
transactions  may  be  amended  and 
disclosed  to  plans. 

(1)  The  bank  or  broker-dealer 
engaging  in  the  covered  transaction 
furnishes  to  the  authorizing  fiduciary  a 
written  confirmation  statement  with 
respect  to  each  covered  transaction  not 
more  than  five  bifsiness  days  after 
execution  of  the  transaction. 

1.  With  respect  to  income  item 
conversions,  the  confirmation  shall 
disclose  the  following  information: 

(A)  Account  name; 

(B)  Date  of  notice  that  good  funds 
were  received; 

(C)  Transaction  date; 

(D)  Exchange  rate; 

(E)  Settlement  date; 

(F)  Identity  of  foreign  currency; 

(G)  Amount  of  foreign  currency  sold; 
(H)  Amoimt  of  U.S.  dollars  credited  to 

the  plan;  and 
(I)  Time  of  the  transaction. 

2.  With  respect  to  deminimis 
purchase  and  sale  transactions,  the 
confirmation  shall  disclose  the 
following  information: 

(A)  Account  name; 

(B)  Date  of  notice  that  sales  proceeds 
denominated  in  foreign  currency  are 
received  as  good  funds  or  direction  to 
acquire  foreign  currency  was  received. 

(C)  Transaction  date; 

(D)  Exchange  rates; 

(E)  Settlement  date; 

(F)  Currencies  exchanged: 

i.  identity  of  the  currency  sold; 
ii.  the  amount  sold; 
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iii.  identity  of  the  currency 
purchased; 

iv.  the  amount  purchased; 

(G)  Time  of  the  transaction. 

With  respect  to  section  (i)(l)(I)  and 
(i)(2)(G)  above,  the  requirement  for 
disclosure  of  the  time  of  the  exchange 
shall  be  deemed  to  be  met,  if  income 
item  conversions  and/or  de  minimis 
purchase  and  sale  transactions  by  a 
bank  or  broker-dealer  take  place  once 
per  day  and  the  time  of  such 
conversions  is  set  forth  in  the  bank's  or 
broker-dealer's  written  policies  and 
procedures  which  are  provided  to  the 
independent  plan  Hduciary  as  required 
under  section  11(h)(1)  of  this  exemption. 

(j)  The  bank  or  broker-dealer,  or  its 
affiliate,  maintains,  within  territories 
under  the  jiirisdiction  of  the  United 
States  Government,  for  a  period  of  six 
years  from  the  date  of  the  transaction, 
the  records  necessary  to  enable  the 
persons  described  in  paragraph  (1)  of 
this  section  to  determine  whether  the 
applicable  conditions  of  this  exemption 
have  been  met,  including  a  record  of  the 
sped  Be  exchange  rate  or  range  of 
exchange  rates  the  bank  or  broker-dealer 
established  each  day  for  foreign 
exchange  transactions  effected  under 
standing  instructions  for  income  item 
conversions  and  de  minimis  purchase 
and  sale  transactions.  However,  a 
prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  bank's  or 
broker-dealer's  control,  the  records  are 
lost  or  destroyed  prior  to  the  end  of  the 
six-year  period,  and  no  party  in  interest 
other  ttum  the  bank  or  broker-dealer,  or 
its  affiliate  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained  by  the  bank  or  broker- 
dealer,  or  its  afniiate,  or  are  not  made 
available  for  examination  by  the  bank  or 
broker-dealer,  or  its  affiliate  as  required 
by  paragraph  (h)  below. 

(k)(1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (j)  of  this  Section  are 
available  at  their  customary  location  for 
examination,  upon  reasonable  notice, 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  empioye«  or 
representative  of  the  £)epartment  of 
Labor  or  the  Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  plan  who  has 
authority  to  acquire  or  dispose  of  the 
assets  of  the  plan  involved  in  the  foreign 
exchange  transaction  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary. 


(C)  Any  contributing  employer  to  the 
plan  involved  in  the  foreign  exchange 
transaction  or  any  duly  authorized 
employee  or  representative  of  such 
employer. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  and  (C)  shall  be 
authorized  to  examine  a  bank's  or 
broker-dealer's  trade  secrets  or 
commercial  or  financial  information  of 
a  bank  or  broker-dealer,  or  an  affiliate 
thereof  which  is  privileged  or 
confidential. 

Section  IV    Definitions  and  General 
Rales 

For  purposes  of  this  exemption, 

(a)  A  "foreign  exchange  transaction" 
means  the  exchange  of  ^e  currency  of 
one  nation  for  the  currency  of  another 
nation. 

(b)  The  term  "standing  instruction" 
means  a  written  authorization  from  a 
plan  fiduciary,  who  is  independent  of 
the  bank  or  broker-dealer  engaging  in 
the  foreign  exchange  transaction  and 
any  affiliate  thereof,  to  the  bank  or 
broker-dealer  to  effect  the  transactions 
specified  therein  pursuant  to  the 
instructions  provided  in  such 
authorization. 

(c)  A  "bank"  means  a  bank  which  is 
supervised  by  the  United  States  or  a 
State  thereof,  or  any  domestic  affiliate 
thereof. 

(d)  A  "broker-dealer"  means  a  broker- 
dealer  registered  under  the  Securities 
Exchange  Act  of  1934,  or  any  domestic 
affiliate  thereof. 

(e)  A  "domestic  affiliate"  of  a  bank  or 
broker-dealer  means  any  entity  which  is 
supervised  by  the  United  States  or  a 
state  thereof  and  which  is  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  such 
bank  or  broker-dealer. 

(f)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(g)  An  "income  item  convereion" 
means  the  conversion  into  U.S.  dollars 
of  an  amount  which  is  the  equivalent  of 
no  more  than  100,000  U.S.  dollars  of 
interest,  dividends  or  other  distributions 
or  payments  with  respect  to  a  security, 
tax  reclaims,  proceeds  from  dispositions 
of  rights,  fractional  shares  or  other 
similar  items  denominated  in  the 
currency  of  another  nation  that  are 
received  by  the  bank  or  broker-dealer  on 
behalf  of  the  plan  from  the  plan's 
foreign  investment  portfolio. 

(h)  A  "de  minimis  purchase  or  sale 
transaction"  means  the  purchase  or  sale 
of  foreign  currencies  in  an  amount  of  no 
more  than  100,000  U.S.  dollars  or  the 


equivalent  thereof  in  connection  with 
the  purchase  or  sale  of  foreign  securities 
by  a  plan. 

(i)  For  purposes  of  this  exemption  the 
term  "employee  benefit  plan"  refers  to 
a  pension  plan  described  in  29  CFR 
§2510.3-2  and/or  a  welfare  benefit  plan 
described  in  29  CFR  §  2510.3-1. 

(j)  For  purposes  of  this  exemption,  the 
term  "good  hinds"  means  funds 
immediately  available  in  cash  with  no 
sovereign  or  other  governmental 
impediments  or  restrictions  to  the 
exchange  or  transfer  of  such  funds. 

(k)  For  purposes  of  this  exemption, 
the  term  "business  day"  means  a 
banking  day  as  defined  by  federal  or 
state  banking  regulations. 

Signed  at  Washington,  DC,  this  28tfa  day  of 
)anuary,  1997. 
Akn  D.  Lebowitz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
IFR  Doc.  97-2556  Filed  1-31-97;  8:45  am| 

BOXING  CODE  4S10-»-M 


UBRARY  OF  CONGRESS 

Copyright  Office 

pocket  No.  96-4  CARP  DPRA] 

Digital  Phonorecord  Delivery  Rate 
Adjustment  Proceeding 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  vacating  precontroversy 

discovery  schedule  and  notice  of 

meeting. 

SUMMARY:  The  Library  of  Congress  is 
vacating  the  current  precontroversy 
discovery  schedule  and  the  date  for 
initiating  the  proceeding  to  determine 
reasonable  rates  and  terms  for  digital 
transmissions  that  constitute  a  digital 
phonorecord  delivery  to  allow  further 
negotiations.  On  April  1, 1997,  the 
parties  will  meet  with  members  of  the 
Copyright  Office  and  report  on  the 
status  of  these  negotiations. 
DATES:  The  schedule  for  the  digital 
phonorecord  delivery  rate  adjustment 
proceeding  is  vacated  as  of  February  3, 
1997.  On  April  1, 1997,  at  10:00  a.m.. 
the  Copyright  Office  will  conduct  a 
status  meeting  with  all  interested 
parties. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Library  of  Congress,  James  Madison 
Building,  Room  LM-414,  First  and 
Independence  Avenue,  SE., 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Roberts,  Senior  Attorney  for 
Compulsory  Licenses,  or  Tanya  M. 
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Sandros,  Attorney  Advisor,  Copyright 
Arbitration  Royalty  Panels,  P.O.  Box 
70977,  Southwest  Station.  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 
SUPPLEMENTARY  INFORMATION:  The 
Digital  Performance  Right  in  Sound 
Recordings  Act  of  1995  ("Digital 
Performance  Act"),  Public  Law  No.  104- 
39, 109  Stat.  336.,  conHrms  and  clarifies 
that  the  scope  of  the  compulsory  license 
to  make  and  distribute  phonorecords  of 
nondramatic  musical  compositions    . 
includes  digital  transmissions  which 
constitute  "digital  phonorecord 
deliveries."  17  U.S.C.  115(c)(3).  A 
"digital  phonorecord  delivery"  is  each 
individual  delivery  of  a  phonorecord  by 
digital  transmission  of  a  sound 
recording  which  results  in  a  specifically 
identifiable  reproduction  by  or  for  any 
transmission  recipient.  17  U.S.C.  115(d), 
37  CFR  255.4. 

The  rate  for  all  digital  phonorecord 
deliveries  made  or  authorized  under  a 
compulsory  license  on  or  before 
December  31, 1997,  is  the  same  as  the 
current  rate  for  the  making  and 
distribution  of  physical  phonorecords: 
6.95  cents  for  each  work  embodied  in  a 
phonorecord,  or  1.3  cents  per  minute  of 
playing  time  or  fraction  thereof, 
whichever  amount  is  larger.  37  CFR 
255.5. 

The  current  rate  for  digital 
phonorecord  deliveries  expires  on 
December  31, 1997.  Accordingly,  in  the 
Digital  Performance  Act,  Congress 
established  a  two-step  process  for 
adjusting  the  royalty  rate,  a  negotiation 
period  wherein  the  owners  and  the 
users  attempt  to  reach  their  own 
voluntary  licenses,  and  then  if 
necessary,  and  upon  the  fiUng  of  a 
petition  in  1997,  the  convening  of  a 
copyright  arbitration  royalty  panel 
(CARP)  to  establish  rates  and  terms  for 
those  persons  who  are  not  covered  by 
such  voluntary  licenses.  17  U.S.C. 
115(c)(3)(C)  and  (D). 

On  July  17, 1996,  the  Copyright  OfHce 
published  a  notice  initiating  a  period  for 
the  users  and  owners  to  negotiate 
reasonable  rates  and  terms  for  digital 
transmissions  that  constitute  a  digital 
phonorecord  delivery.  61  PR  37213  (July 
17, 1996).  In  that  notice,  the  Office 
acknowledged  that  the  Digital 
Performance  Act  specified  neither  a  date 
for  initiating  the  negotiation  period,  nor 
a  date  for  concluding  the  negotiations 
and  instituting  an  ait)itration 
proceeding.  Nevertheless,  the  expiration 
of  the  current  rates  on  December  31, 

1997,  prompted  the  Office  to  create  a 
schedule  which  would  have  new 
effective  rates  in  place  by  January  1, 

1998.  Id. 

The  parties  with  an  interest  in 
negotiating  the  rates  and  terms  for  the 


digital  phonorecord  delivery  license 
established  in  the  Digital  Performance 
Act,  however,  believed  that  the  Office's 
proposed  schedule  did  not  provide 
sufficient  time  for  negotiating  a 
voluntary  set  of  rates  and  terms. 
Therefore,  on  November  8, 1996,  the 
Recording  Industry  Association  of 
America,  the  National  Music  Publishers' 
Association,  Inc.,  and  the  Harry  Fox 
Agency,  Inc.  (collectively,  "the  Parties") 
filed  a  joint  motion  with  the  Library  to 
vacate  the  scheduled  dates  appearing  in 
the  July  17, 1996,  Federal  Re^er 
notice.  The  Parties  informed  the  Office 
that  adherence  to  the  proposed  schedule 
would  prematurely  terminate  their 
efforts  to  reach  a  voluntary  license.  The 
Office  announced  a  new  schedule  for 
this  proceeding,  61  FR  65243  (December 
11, 1996),  which  moved  the  date  for  the 
filing  of  direct  cases  from  January  31, 
1997,  to  April  1,1997. 

In  response  to  the  new  schedule,  the 
parties  requested  a  meeting  with  the 
Register  of  Copyrights  to  discuss  the 
problems  associated  with  negotiating 
rates  and  terms  for  the  digital 
phonorecord  delivery  compulsory 
license  iwithin  the  proposed  time  frame. 
The  Copyright  Office  met  with 
representatives  of  the  Recording 
Industry  of  America,  the  National  Music 
Publishers'  Association,  and  the  Harry 
Fox  Agency,  Inc.  on  January  9, 1997.  At 
this  meeting,  the  Parties  outlined  the 
difficulties  in  determining  rates  and 
terms  for  use  of  a  new  technology  in  a 
marketplace  with  little  definition  or 
clear  direction.  The  Parties  indicated 
that  they  fully  expected  to  reach  a 
voluntary  agreement  through 
negotiations  over  the  next  few  months; 
however,  they  believe  it  is  not  possible 
to  conclude  negotiations  before  April  1, 
nor  to  prepare  adequate  direct  cases  for 
presentation  to  an  arbitration  panel  by 
this  date  in  the  event  the  Office  chose 
to  proceed  with  its  schedule.  At  the 
conclusion  of  the  meeting,  the  Parties 
asked  the  Office  to  reconsider  their 
original  motion  to  vacate  the  schedule 
and  to  refrain  frtim  setting  a  new 
schedule  while  the  Parties  continue 
their  negotiations. 

Upon  further  consideration,  the  Office 
is  granting  the  Parties'  request  to  vacate 
the  announced  schedule  for  this 
proceeding,  thereby  removing  any 
impediment  for  constructive 
negotiations  between  the  users  and  the 
owners.  The  setting  of  the  rates  and 
terms  for  the  delivery  of  digital 
phonorecords  is  not  an  open  ended 
process:  therefore,  the  Office  will 
continue  to  monitor  the  progress  of  the 
negotiations  through  periodic  status 
meetings,  the  first  of  which  is  scheduled 
for  April  1.  1997. 


Dated:  January  27, 1997. 
Maryl>eth  Peters, 
Register  of  Copyrights. 
(FR  Doc.  97-2539  Filed  1-31-97;  8:45  am) 
BILUNG  COOE  14im33-« 


NATIONAL  COMMUNICATIONS 
SYSTEM 

Tetecommunications  Service  Priority 
System  Oversight  Committee 

AQB4CY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

A  meeting  of  the  Telecommunications 
Service  Priority  (TSP)  System  Oversight 
Committee  will  convene  Thursday 
March  6, 1997  from  9  a.m.  to  12:00  a.m. 
The  meeting  will  be  held  at  Booz-Allen 
&  Hamilton  8283  Greensboro  Drive. 
McLean  VA. 

— Opening/ Administrative  Remarks 
—Status  of  the  TSP  Program 
—Preview  of  the  TSP  and  CPAS  Home  Page 
—Status  of  the  CPAS  Program 

Anyone  interested  in  attending  or 
presenting  additional  information  to  the 
Committee,  please  contact  LCDR  Angela 
Abrahamson,  Manager,  TSP  Program  Office, 
(703)  607-4930,  or  Betty  Hoskin  (703)  607- 
4932  by  March  1, 1997. 

Dr.  Dennis  Bodson, 

Federal  Begister  Liaison  Officer,  National 
Communications  System. 
[FR  Doc.  97-2602  Filed  1-31-97;  8:45  am] 
BMJJNQ  CODE  S0«»-2S-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Change  In  Subject  of  Meeting 

The  National  Credit  Union 
Administration  Board  determined  that 
its  business  required  the  deletion  of  the 
following  items  frtim  the  previously 
announced  open  meeting  (Federal 
Register,  Vol.  62,  No.  17,  page  3922. 
January  27, 1997)  scheduled  for 
Wednesday,  January  29, 1997. 

3.  Chartering  and  Field  of  Membership 
Issues. 

7.  Final  Rule:  Amendments  to  Part  704. 
NCUA's  Rules  and  Regulations.  Corporate 
Credit  Unions. 

The  Board  voted  unanimously  that 
Agency  business  required  that  these 
items  be  deleted  from  the  open  agenda 
and  earlier  announcement  of  these 
changes  was  not  possible. 

The  previously  announced  items  were: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  I>roposed  Revision  to  the  Operating  Fee 
Scale. 
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3.  Chartering  and  Field  of  Membership 
Issues. 

4.  Requests  from  Federal  Credit  Unions  to 
Convert  to  a  Community  Charter. 

5.  Request  to  Charter  a  Low-Income 
Community  Federal  Credit  Union. 

6.  Requests  from  Corporate  Federal  Credit 
Unions  for  Field  of  Membership 
Amendments. 

7.  Final  Rule:  Amendments  to  Part  704, 
NCUA's  Rules  and  Regulations,  Corporate 
Credit  Unions. 

FOR  FURTHER  MFORIMA'nON  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-2760  Filed  1-30-97;  2:54  pm| 

BILUNG  CODE  7S3S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Connment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
infonnation  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  55.  "Operators' 
Licenses." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  As  necessary  in  order  for  NRC 
to  meet  its  responsibilities  to  determine 
the  eligibility  of  applicants  for 
operators'  licenses  and  perform  a  review 
of  applications  and  reports  for 
simulation  facilities  submitted  to  the 
NRC. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  and  applicants  for 
facility  (i.e..  nuclear  power,  research. ' 
and  test  reactor)  operating  licenses  and 
individual  operators'  licenses. 

6.  An  estimate  of  the  number  of 
responses:  135. 

7.  The  estimated  number  of  annual 
respondents:  135. 


8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  3.556 
(approximately  964  hours  of  reporting 
burden  and  approximately  2,592  hours 
of  recordkeeping  burden). 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  Part  55  of  the 
NRC's  regulations.  "Operators' 
Licenses,"  specifies  information  and 
data  to  be  provided  by  applicants  and 
facility  licensees  so  that  the  NRC  may 
make  determinations  concerning  the 
licensing  of  operators  for  nuclear  power 
plants  necessary  to  promote  the  health 
and  safety  of  the  public.  The  reporting 
and  recordkeeping  requirements 
contained  in  10  OFll  Part  55  are 
mandatory  for  the  licensees  and 
applicants  aflected. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(Lower  Level).  Washington.  DC. 
Members  of  the  public  who  are  in  the 
Washington,  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advanced  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  March 
5. 1997:  Edward  Michlovich.  Office  of 
Information  and  Regulatory  Affairs 
(3150-0018),  NEOB-10202.  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Infonnation 
Fesources  Managentent. 
|FR  Doc.  97-2538  Filed  1-31-97;  8:45  ami 
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[lA  97-0041 

James  C.  Nelson,  Order  Prohibiting 
Involvement  In  NRC-Licensed 
Activities  (Effective  Immediately) 

I 

Mr.  James  C.  Nelson  owns  and 
operates  Nelson  Excavating,  Inc.  in 
Thomas,  West  Virginia.  Nelson 
Excavating,  Inc.  (Licensee)  holds  By- 
product License  No.  47-24923-02. 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  IQ  CFR  Part  30.  The  License 
was  initially  issued  on  June  24, 1987, 
and  last  renewed  on  September  17. 
1992.  The  License  authorizes  the 
Licensee  to  use  a  Troxler  Electronic 
Model  3400  series  portable  moisture 
density  gauge  for  soil  compaction 
measurements  in  accordance  with  the 
conditions  specified  therein.  The 
License  was  extended  for  a  period  of 
five  years  on  March  1. 1996.  and  will 
expire  on  September  30.  2002.  On 
August  15,  1996,  the  Licensee 
discontinued  licensed  activities  and 
transferred  its  gauge  containing 
nominally  11  milliciuies  (mCi)  of 
Cesium-137  and  44  mCi  of  Americium- 
241  to  an  authorized  recipient.  On 
August  15. 1996,  the  Licensee  formally 
requested  termination  of  its  NRC 
License.  The  License  is  being 
terminated  separately  in  accordance 
with  this  request. 

n 

On  October  24, 1995,  the  NRC's  Office 
of  the  Controller  issued  an  Order 
Suspending  License  (Effective 
Immediately)  to  Nelson  Excavating.  Inc. 
suspending  its  License  for  the  non- 
payment of  fees  in  the  amount  of 
$2,873.48,  including  late  penalties  of 
$753.48.  'The  Order  required,  among 
other  things,  that  the  Licensee 
immediately  restrict  its  activities 
involving  licensed  material  to  safe, 
seciue  storage  or  appropriate  disposal 
until  notifi^  by  the  NRC  in  writing  that 
the  License  had  been  terminated.  The 
Order  became  Hnal  on  November  24, 
1995,  following  the  Licensee's  failure  to 
respond  to  the  NRC  or  pay  the  fees 
within  the  30  days  specified  in  the 
Order. 

During  the  period  March  19  through 
April  1. 1996,  NRC  Region  11  conducted 
a  special  safety  inspection  of  licensed 
activities  to  determine  the  status  of  the 
gauge  and  compliance  with  the  October 
24,  1995  Order.  The  inspection 
determined  the  following:  (1)  The 
Licensee  used  the  gauge  containing  by- 
product material  on  November  6, 1995, 
and  January  4. 1996.  contrary  to  the 
requirements  of  the  October  24, 1995, 
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Order;  (2)  The  Licensee  was  using  a 
different  Radiation  Protection  Officer 
than  that  identified  in  Condition  11  of 
the  License.  The  Licensee  also 
represented  to  the  NRC  in  a  letter,  dated 
September  17, 1992,  that  the  individual 
named  in  the  License  was  still  acting  as 
Radiation  Protection  Officer,  when  in 
fact  the  individual  was  not,  contrary  to 
the  requirements  of  10  CFR  30.9;  and  (3) 
The  Licensee  failed  to  test  the  licensed 
materia]  for  leakage  at  the  required 
frequency  contrary  to  Condition  14  of 
the  License 

On  May  15, 1996,  NRC  Region  11 
management  contacted  the  Licensee  to 
discuss  compliance  with  the  October  24, 
1995  Order.  Mr.  Nelson  indicated  that 
his  licensed  material  had  been  used  for 
the  work  conducted  on  November  6, 

1995,  and  January  4, 1996,  under 
another  license  and  not  that  issued  to 
Nelson  Excavating,  Inc.  Additionally,  he 
affirmed  that  he  understood  the 
provisions  of  the  Order  that  the  gauge 
was  to  be  placed  in  storage  and  not 
used. 

On  June  11, 1996,  a  Demand  for 
Information  (DFI)  was  issued  to  the 
Licensee  in  order  to  obtain  a  written 
response  regarding  the  two  apparent 
uses  of  licensed  material  and  the 
potential  submittal  of  inaccurate 
information  to  the  NRC  on  September 
17, 1992.  The  Licensee's  response  was 
due  on  July  11, 1996. 

Since  the  licensee  was  unresponsive 
to  NRC's  request  in  the  DFI  and 
numerous  telephone  inquiries,  NRC 
Region  II  conducted  another  inspection 
at  the  Licensee's  facility  in  Thomas, 
West  Virginia,  on  August  14  and  15, 

1996.  During  that  inspection,  eleven 
additional  uses^if  the  Licensee's  gauge 
after  issuance  of  the  Order  were 
identified  through  a  review  of  gauge 
utilization  records.  Ten  of  the  uses 
occurred  following  the  May  15, 1996, 
discussions  between  NRC  Region  II  and 
the  Licensee  confirming  the  Licensee's 
understanding  of  the  Order.  As  a  result 
of  this  inspection,  the  Licensee 
transferred  the  gauge  to  an  authorized 
recipient  and  documented  the  transfer 
appropriately  on  August  15, 1996. 

As  a  result  of  the  NRC  inspection  and 
prompting  by  the  NRC,  the  Licensee 
also  submitted  a  written  response  to  the 
DFI  on  August  15, 1996.  The  response 
admitted  that  the  gauge  was  used  on  13 
occasions  during  the  prohibition  period. 
As  an  explanation,  Mr.  Nelson  stated 
that  he  had  reading  and  comprehension 
difficulties,  and  following  his  March  19, 
1996,  payment  of  backfees  and  receipt 
of  a  March  1, 1996.  notice  from  NRC 
extending  his  license  until  September 
30,  2002,  he  felt  that  he  could  use  his 
license  material.  In  addition,  he  stated 


that  he  paid  for  it  (the  gauge),  he  owned 
it,  and  would  use  it  accordingly.  The 
DFI  response  further  provided 
statements  by  two  employees  of  the 
Licensee  that  they  had  not  been 
instructed  by  Mr.  Nelson  not  to  use  the 
gauge. 

By  letter,  dated  September  25, 1996, 
the  Licensee  and  Mr.  Nelson  were 
requested  to  attend  a  predecisional 
enforcement  conference  to  discuss  the 
apparent  violations,  their  root  causes, 
and  the  corrective  actions  to  preclude 
recurrence.  As  of  the  date  of  this  Order, 
NRC  has  not  received  any  response  from 
Mr.  Nelson,  despite  numerous  attempts 
to  contact  him.  Contact  with  the  Office 
Manager  for  Nelson  Excavating,  Inc, 
however,  indicated  that  due  to  personal 
problems,  Mr.  Nelson  did  not  intend  to 
respond. 

Despite  the  lack  of  a  response  to 
NRC's  September  25, 1996,  letter,  based 
on  the  information  gathered  during  the 
inspections  and  in  the  response  to  the 
DFI,  the  following  was  concluded 
regarding  Mr.  Nelson's  activities:  (1)  He 
deliberately  provided  information  that 
he  knew  was  inaccurate  to  the  NRC 
regarding  the  identity  of  the  Radiation 
Protection  Officer  in  a  September  17, 
1992,  letter;  and  (2)  he  deliberately 
permitted  the  use  of  the  gauge 
containing  licensed  material  on  13 
occasions  during  the  period  that  use  of 
the  gauge  was  prohibited  by  the  October 
24, 1995  Order.  In  addition,  Mr.  Nelson 
has  failed  to  respond  to  numerous 
requests  fi-om  the  NRC  regarding 
oversight  of  his  NRC  license.  This 
failure  caused  the  NRC  to  perform  two 
onsite  inspections  to  assure  licensed 
activities  were  conducted  in  accordance 
with  NRC  regulations. 

Ill 

Based  on  the  above,,  it  appears  that 
James  C.  Nelson,  the  owner  and  operator 
of  the  Nelson  Excavating,  Inc.,  has 
engaged  in  deliberate  nfisconduct  in 
violaUon  of  10  CFR  30.10(a)(1),  in  that 
he  deliberately  caused  the  Licensee  to 
be  in  violation  of  10  CFR  30.34  (a). 
Terms  and  Conditions  of  License,  by 
permitting  the  use  of  the  gauge 
containing  licensed  material  on  13 
occasions  following  the  October  24, 
1995  Order  prohibiting  use  of  the  gauge, 
and  in  violation  of  10  CFR  30.10(a)(2)  in 
that  he  deliberately  submitted 
information  to  the  NRC  regarding  the 
identity  of  the  RPO  in  a  September  17, 
1992  letter  that  he  knew  was  inaccurate. 
Mr.  Nelson's  disregard  for  and  failure  to 
adhere  to  NRC  regulations  and  an  Order 
strongly  suggests  a  lack  of  integrity 
which  cannot  be  tolerated.  As  owner 
and  operator  of  Nelson  Excavating,  Inc., 
Mr.  Nelson  was  responsible  for  ensuring 


that  Nelson  Excavating,  Inc.  conducted 
activities  safely  and  in  accordance  with 
NRC  requirements  and  the  October  24, 
1995,  Order.  The  NRC  must  be  able  to 
rely  on  the  Licensee,  its  officials,  and 
employees  to  comply  with  NRC 
requirements  and  the  terms  of  NRC 
Orders  prohibiting  the  use  of  licensed 
materials,  and  to  communicate  to  the 
NRC  with  candor  and  honesty. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected  if 
Mr.  Nelson  were  permitted  at  this  time 
to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
Nelson  be  prohibited  from  any  oversight 
of  or  involvement  in  NRC-licensed 
activities  for  a  period  of  five  years  from 
the  date  of  this  Order.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  Mr.  Nelson's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  require  that 
this  Order  be  immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202,  10  CFR  30.10,  and  10  CFR 
150.20,  it  is  hereby  ordered,  effective 
immediately,  that: 

A.  For  a  period  of  five  years  from  the  date 
q^this  Order,  James  C.  Nelson  is  prohibited 
from  any  involvement  in  or  exercising 
control  over  NRC-licensed  activities.  NRC- 
licensed  activities  are  those  activities  which 
are  conducted  pursuant  to  a  speciHc  or 
general  license  issued  by  the  NRC,  including, 
but  not  limited  to,  those  activities  of 
Agreement  State  licensees  conducted 
pursuant  to  the  authority  granted  by  10  CFR 
150.20.  This  prohibition  includes,  but  is  not 
limited  to:  (1)  using  licensed  materials  or 
conducting  licensed  activities  in  any  capacity 
within  the  jurisdiction  of  the  NRC;  and  (2) 
supervising  or  directing  any  licensed 
activities  conducted  within  the  jurisdiction 
of  the  NRC. 

B.  Following  the  five-year  period  of 
prohibition  outlined  in  Section  IV.A  above, 
at  least  five  days  prior  to  the.first  time  that 
James  C.  Nelson  engages  in,  or  exercises 
control  over,  NRC-licensed  activities,  he  shall 
notify  the  Director,  Office  of  Enforcement,  U. 
S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  of  the  name, 
address,  and  telephone  number  of  the  NRC 
or  Agreement  State  licensee  and  the  location 
where  the  licensed  activities  will  be 
performed.  The  notice  shall  be  accompanied 
by  a  statement  that  James  C.  Nelson  is 
committed  to  compliance  with  NRC 
requirements  and  the  basis  why  the 
Commission  should  have  confidence  that  he 
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ercises 
ties,  he  shall 
rcement,  U. 


will  now  comply  with  applicable  NRC 
requirements. 

The  ENrector,  Office  of  Enforcement, 
may,  in  writing,  relax  or  :-escind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Nelson  of  good 
cause. 


In  accordance  with  10  CFR  2.202, 
James  C.  Nelson  must,  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order;  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  James  C.  Nelson 
or  any  other  person  adversely  affected 
relies  and  the  reasons  as  to  why  the 
Order  should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn:  Chief, 
Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  II.  101  Marietta  Street  N.W., 
Suite  2900.  Atlanta,  GA  30323,  and  to 
James  C.  Nelson  if  the  answer  or  hearing 
request  is  by  a  person  other  than  James 
C.  Nelson.  If  a  person  other  than  James 
C.  Nelson  requests  a  hearing,  that 
person  shall  set  forth  with  particularity 
the  manner  in  which  his  or  her  interest 
is  adversely  afiiected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  James  C. 
Nelson  or  any  other  person  whose 
interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i), 
James  C.  Nelson,  or  any  other  person 
adversely  affected  by  this  Order,  may.  in 
addition  to  demanding  a  hearing,  at  the 
time  the  answer  is  filed  or  sooner,  move 


the  presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  effective  and 
final  20  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If  . 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  efiectiveness  of 
this  order. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Edward  L.  Jordan. 

Deputy  Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations  and  Enforcement. 
(FR  Doc.  97-2536  Filed  1-31-97;  8:45  am] 
BNUNQ  CODC  7S«0-01-P 

[Doclwt  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company 
(Point  Beach  Nuclear  Plant.  Unit  Nos. 
1  and  2);  Exemption 

I 

Wisconsin  Electric  Power  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DRP-24  and 
DRP-27,  which  authorize  operation  of 
the  Point  Beach  Nuclear  Plant,  Units  1 
and  2.  respectively.  The  licenses 
provide,  among  other  things,  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Conunission  now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized-water  reactors  located  at  the 
licensee's  site  in  Manitowoc  County, 
Wisconsin. 

n. 

In  its  letter  dated  July  1, 1996.  as 
supplemented  November  18,  1996,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  Title  10 
of  the  Code  of  Federal  Regulations,  Part 
50.  Section  60  (10  CFR  50.60). 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation."  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  and  material 
surveillance  program  requirements  for 


the  reactor  coolant  pressure  boundary  as 
set  forth  in  Appendices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
50  defines  pressure/temperature  [PfT] 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime.  It  is  specified  in  10  CFR 
50.60(b)  that  alternatives  to  the 
described  requirements  in  Appendices 
G  and  H  to  10  CFR  Part  50  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  10  CFR  50.12. 

To  prevent  low-temperature 
overpressure  transients  that  would 
produce  pressure  excursions  exceeding 
the  P/T  limits  of  Appendix  G  to  10  CFR 
Part  50  while  the  reactor  is  operating  at 
low  temperatures,  the  licensee  installed 
a  low-temperature  overpressure 
protection  (LTOP)  system.  The  system 
includes  pressure-relieving  devices 
called  power-operated  relief  valves 
(PORVsj.  The  PORVs  are  set  at  a 
pressure  low  enough  so  that  if  an  LTOP 
transient  occurred,  the  mitigation 
system  would  prevent  the  pressure  in 
the  reactor  vessel  from  exceeding  the  P/ 
.  T  limits  of  Appendix  G  to  10  CFR  Part 
50.  To  prevent  the  PORVs  from  lifting 
as  a  result  of  normal  operating  pressure 
surges  (e.g.,  reactor  coolant  pumps 
starting  or  stopping)  with  the  reactor 
coolant  system  in  a  water  solid 
condition,  the  operating  pressure  must 
be  maintained  below  the  PORV  setpoint. 
The  maximum  LTOP  setpoint  of  425 
psig  was  approved  May  20,  1980,  with 
the  issuance  of  Amendments  45  (DPR- 
24)  and  60  (DPR-27)  to  the  Point  Beech 
operating  licenses.  This  LTOP  system 
received  pressure  input  from  the 
sensing  taps  located  in  the  reactor 
coolant  system  hot  leg  and  at  the 
pressurizer.  Subsequent  evaluation 
determined  that  the  methodology  used 
to  determine  the  LTOP  system  setpoint 
did  not  account  for  the  difierential 
pressure  across  the  core  during  reactor 
coolant  pump  operation.  A  recent 
Westinghouse  calculation  (NSAL  93- 
005)  indicated  that  with  both  reactor 
coolant  pumps  operating,  the  pressure 
at  core  midplane  may  be  as  much  as  63 
psig  higher  than  at  the  pressure  sensing 
points.  To  account  for  this  differential 
pressure,  which  could  cause  the  reactor 
vessel  midplane  pressure  to  exceed  the 
ASME  Section  XI,  Appendix  G  limits, 
the  licensee  implemented  an 
administrative  requirement  in  1993 
allowing  only  one  reactor  coolant  pump 
in  of>eration  when  reactor  coolant 
temperature  is  below  160  oF.  Plant 
operation  with  this  restriction  places  an 
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unnecessary  burden  on  plant  operators 
to  ensure  safety  limits  are  maintained. 

The  licensee  has  requested  the  use  of 
the  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  Case  N-514.  "Low 
Temperature  Overpressure  Protection," 
which  allows  exceeding  the  pressure  of 
the  P/T  limits  of  10  CFR  Part  50, 
Appendix  G,  by  10  percent.  ASME  Code 
Case  N-514,  the  proposed  alternate 
methodology,  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Group  on  Operating  Plant 
Criteria  to  define  pressure  limits  during 
LTOP  events  that  avoid  certain 
unnecessary  operational  restrictions, 
provide  adequate  margins  against  failure 
of  the  reactor  pressure  vessel,  and 
reduce  the  potential  for  unnecessary 
activation  of  pressure-relieving  devices 
used  for  LTOP.  ASME  Code  Case  N-514 
has  been  approved  by  the  ASME  Code 
Committee.  The  content  of  this  code 
case  has  been  incorporated  into 
Appendix  G  of  Section  XI  of  the  ASME 
Code  and  published  in  the  1993 
Addenda  to  Section  XI. 

m 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "Application  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

Tne  underlying  purpose  of  10  CFR 
50.60,  Appendix  G,  is  to  establish 
fracture  toughness  requirements  for 
ferritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  IV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  following  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code,  Section  XI. 

Appendix  G  of  Section  XI  of  the 
ASME  Code  requires  that  the  P/T  limits 
be  calculated  (a)  using  a  safety  factor  of 


2  on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  ( V4) 
of  the  vessel  wall  thickness  and  a  length 
of  6  times  its  depth,  and  (c)  using  a 
conservative  fracture  toughness  curve 
that  is  based  on  the  lower  bound  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  Point  Beach  reactor  vessel  material. 
In  determining  the  setpoint  for  LTOP 
events,  the  licensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 
Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
would  not  exceed  110  percent  of  the 
P/T  limits  of  the  existing  ASME  Code, 
Section  XI,  Appendix  G.  This  approach 
results  in  a  safety  factor  of  1.8  on 
pressure.  All  other  factors,  including 
assumed  flaw  size  and  fracture 
toughness,  remain  the  same.  Although 
this  methodology  would  reduce  the 
safety  factor  on  pressure,  it  was 
demonstrated  in  the  Bases  of  the  ASME 
Code  Case  N-514  that  due  to  the 
isothermal  nature  of  LTOP  events,  the 
margin  with  respect  to  toughness  for 
LTOP  transients  is  within  the  range 
provided  by  ASME,  Section  XI, 
Appendix  G  for  normal  heatup  and 
cooldown  in  the  low  temperature  range. 
Thus,  applying  Code  Case  N-514  wrill 
satisfy  the  underlying  purpose  of  10 
CFR  50.60  for  fracture  toughness 
requirements.  Further,  by  relieving  the 
operational  restrictions,  the  potential  for 
undesirable  lifting  of  the  PORV  would 
be  reduced,  thereby  improving  plant 
safiaty. 

IV 

For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2)(ii),  in 
that  application  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commiission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  setpoint  for  LTOP 


events,  the  Appendix  G  curves  for  P/T 
limits  are  not  exceeded  by  more  than  10 
percent.  This  exemption  is  applicable 
only  to  LTOP  conditions  during  normal 
operation. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (61  FR  66062). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  January  1997. 

Frank  J.  Miraglia 

Acting  Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  97-2537  Filed  1-31-97;  8:45  am) 

BIUMQCOOE  7SM-01-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Open  Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
will  be  held  on  Wednesday,  February  5, 
1997. 

The  meeting  will  start  at  10:45  a.m. 
and  will  be  held  in  Room  5A06A,  Office 
of  Personnel  Management  Building, 
1900  E  Street,  NW.,  Washington,  DC. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chair,  Hve 
representatives  from  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and  five 
representatives  from  Federal  agencies. 
Entitlement  :o  membership  on  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  Prevailing 
Rate  System  and  other  matters  pertinent 
to  establishing  prevailing  rates  under 
subchapter  IV,  chapter  53,  5  U.S.C,  as 
amended,  and  from  time  to  time  advise 
the  Office  of  Personnel  Management. 

These  scheduled  meetings  will  start 
in  open  session  with  both  labor  and 
management  representatives  attending. 
During  the  meeting  either  the  labor 
members  or  the  management  members 
may  caucus  se{)arately  with  the  Chair  to 
devise  strategy  and  formulate  positions. 
Premature  disclosure  of  the  matters 
discussed  in  these  caucuses  would 
unacceptdbiy  impair  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
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its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  Ibe 
meeting. 

Annually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
these  meetings  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5559, 1900  E  Street 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  January  27, 1997. 
Phyllis  G.  Foley, 

Chair,  Federal  Prevailing  Hate  Advisory 
Committee. 
(FR  Doc.  97-2614  Filed  1-31-97;  8:45  am) 

BILLING  CODE  •32S-01-«| 


The  National  Partnershio  Council; 
Meeting 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting." 

TIME  AND  DATE:  1  p.m.,  February  12, 
1997. 

PLACE:  OPM  Conference  Center,  Room 
1350,  Theodore  Roosevelt  Building, 
1900  E  Street,  NW.,  Washington,  DC 
20415-0001.  The  conference  center  is 
located  on  the  first  floor. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  OPM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 

MATTERS  TO  BE  CONSIDERED:  The 
National  Partnership  Council  (NPC)  will 
receive  a  briefing  on  the  status  of  career 
transition  services  to  Federal 
employees.  Also,  there  will  be  a 
presentation  of  the  NPC  Project  Team 
plan  for  working  with  labor- 
management  partnerships  that  are  facing 
difficulties,  and  a  presentation  on  the 
findings  of  the  Senior  Executives 


Association  survey  of  senior  executives 
in  the  Federal  Government. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michael  Gushing,  Director,  Center  for 
Partnership  and  Labor-Management 
Relations,  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building,  1900  E  Street,  NW.,  Room 
7H28,  Washington,  DC  20415-0001, 
(202)  606-0010. 

SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Michael 
Gushing  at  the  address  shown  above.  To 
be  considered  at  the  February  12 
meeting,  written  comments  should  be 
received  by  February  7. 

OfTice  of  Personnel  Management. 

James  B.  King, 

Director 

|FR  Doc.  97-2615  Filed  1-31-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  Na  1-0307] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Qundle^SLT 
Environmental,  Inc.,  Common  Stocic, 
$0.01  Par  Value) 

January  28, 1997. 

Gundle/SLT  Environmental,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  fit)m  listing  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  has 
complied  with  Rule  18  of  the  Amex  by 
filing  with  such  Exchange  a  certified 
copy  of  preambles  and  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
its  security  from  listing  on  the  Amex 
and  by  setting  forth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  The  Security  of  the  Company 
has  been  listed  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE")  as  of  December 
10, 1996.  In  making  the  decision  to 
withdraw  the  Security  from  listing  on 
the  Amex,  the  Compmny  considered  the 


sufficient  liquidity  provided  by  its 
listing  on  the  NYSE  and  the 
corresponding  reduction  in  benefits 
provided  by  the  costs  associated  with 
maintaining  the  Amex  listing. 

Any  interested  person  may,  on  or 
before  February  19, 1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington.  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonatiian  G.  Kalz, 
Secretary. 
IFR  Doc.  97-2560  Filed  1-31-97;  8:45  ami 
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[Ralesw  Na  34-38211;  Hie  No.  SR-CSE- 
06-05] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Cincinnati  Stocit  Exchange  Relating  to 
Day  Trading  l/largin  Requirements 

lanuary  28, 1997. 

On  August  15, 1996,  the  Cincinnati 
Stock  Exchange  ("CSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  16b-4 
thereunder,^  a  proposed  rule  change  to 
implement  Rule  6.2,  Day  Trading 
Margin.  Notice  of  the  proposed  rule 
change  was  published  for  comment  and 
appeared  in  the  Federal  Register  on 
September  12, 1996.^  One  comment 
letter  was  received  on  the  proposal.*  In 
response  to  the  comment  letter,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposal  which  was  published  in  the 
Federal  Register  on  December  19, 


«15U.S.C78»(b)(l). 

»17CFR24Q.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  37653 
(September  6. 1996).  61  FR  48185  (September  12, 
1996). 

*  See  letter  from  lames  E.  Buck,  Senior  Vice 
President  and  Secretary.  New  York  Slock  Exchange. 
Inc.  ("NYSE"),  to  Jonathan  G.  Katz,  Secretary. 
Commission,  dated  October  10.  1996. 
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1996.3  isjo  additional  comment  letters 
were  received  regarding  the  proposal. 
This  order  approves  the  CSE  proposal  as 
amended. 

I.  Description  of  Ihe  Proposal 

The  Exchange  is  proposing  to  adopt 
Rule  6.2  ("Day  Trading  Margin"),  make 
a  conforming  amendment  to  Rule  6.1(b), 
and  adopt  Rule  6.1(c).  The  CSE  has 
stated  that  the  purpose  of  the  proposed 
rules  is  to  enhance  the  financial 
protections  and  therefore  the  integrity  of 
the  Exchange's  markets  by  ensuring  that 
customers  maintain  adequate  margin 
reserves  in  their  accounts.  More 
specifically,  the  proposed  rule  changes, 
as  amended  by  Amendment  No.  1, 
require  day  traders^  to  maintain  margin 
on  the  "long"  or  "short"  transaction, 
whichever  occurred  flrst.  in  the  same 
amount  as  required  for  initial  margin  by 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System 
("Regulation  T"),'  or  as  required 
pursuant  to  Exchange  Rule  6.1(c),° 
whichever  amount  is  greater.  By 
contrast,  when  day  trading  occurs  in  the 
margin  account  of  a  "non-day  trader," 
proposed  Rule  6.2(b)  provides  that  the 
margin  to  be  maintained  shall  be  the 
margin  on  the  "long"  or  "short" 
transaction,  whichever  occurred  first,  as 
required  pursuant  to  Exchange  Rule 
6.1(c).  Accordingly,  with  respect  to 
maintenance  margin,  the  "non-day 
trader"  never  will  be  subject  to  the 
margin  level  of  Regulation  T,  which  in 
some  instances  is  higher  than  that 
required  by  proposed  Rule  6.1(c).^ 


'  In  Amendment  No.  1  the  Exchange  adds 
proposed  Rule  6.1(c),  which  sets  forth  speciHc 
required  maintenance  margin  for  margin  accounts. 
In  addition.  Amendment  No.  1  amends  Rule  6.1(b) 
to  make  clear  that  the  Exchange  is  only  permitted 
to  grant  extensions  of  time  under  Regulation  T  of 
Ihe  Board  of  Governors  of  the  Federal  Reserve 
System  for  those  finns  for  which  the  Exchange  is 
the  designated  examining  authority.  See  Securities 
Exchange  Act  Release  No.  38046  (December  13, 
1996).  61  FR  67086  (December  19,  1996)  (Notice  of 
Filing  of  Amendment  No.  1). 

*  Pursuant  to  proposed  Rule  6.2(a).  the  term  "day 
trading"  means  the  purchasing  and  selling  of  the 
same  security  on  the  same  day.  A  "day  trader"  is 
any  customer  whose  trading  shows  a  pattern  of  day 
trading.  This  dePmition  of  dav  trader  is  identical  to 
that  used  by  the  NYSE  in  Rule  431(f)(8)(B). 

'  12  CFR  220.1-220.18. 

"Proposed  CSE  Rule  6.1(c)  provides  that  the 
margin  which  must  be  maintained  in  margin 
accounts  of  customers  shall  be  as  follows:  (1)  2S% 
of  Ihe  current  market  value  of  all  securities  "long" 
in  the  account:  plus  (2)  $2.50  [)cr  share  or  100%  of 
Ihe  current  market  value,  whichever  amount  is 
greater,  of  each  stock  "short"  in  the  account  selling 
at  less  Ihan  $5.00  per  share:  plus  (3)  $5.00  per  share 
or  30%  of  Ihe  current  market  value,  whichever 
amount  is  greater,  of  each  stock  "short"  in  Ihe 
account  selling  at  $5.00  per  share  or  above:  plus  (4) 
5%  of  Ihe  principal  amount  or  30%  of  the  current 
market  value,  whichever  amount  is  greater,  of  each 
bond  "shitrt"  in  Ihe  account. 

"See  note  8,  supra. 


In  addition,  Amendment  No.  1  revises 
the  Exchange's  margin  rules  to  conform 
with  more  recent  amendments  to 
Regulation  T.  Specifically,  Amendment 
No.  1  amends  Rule  6.1(b)  to  make  clear 
that  the  Exchange  is  only  permitted  to 
grant  extensions  of  time  under 
Regulation  T  for  those  firms  for  which 
the  Exchange  is  the  designated 
examining  authority.'" 

II.  Comment  Letter 

As  mentioned  above,  the  NYSE  filed 
a  written  comment  to  the  proposed  rule 
change  by  letter  dated  October  10, 
1996.'«  The  NYSE  comment  letter  sated 
that  proposed  CSE  Rule  6.2  was 
deficient  because  the  CSE's  rules  did 
not  contain  any  maintenance  margin 
requirements.  The  NYSE  further 
contended  that  absent  specific 
maintenance  margin  requirements,  the 
CSE  rule  would  be  unenforceable. 

m.  Discussion 

The  Commission  finds  that,  as 
amended,  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and,  in  particular, 
the  requirements  of  Section  6(b)(5)'2  in 
that  they  are  designed  to  facilitate 
transactions  in  securities,  promote  just 
and  equitable  principles  of  trade,  and 
protect  investors  and  the  public  interest. 
Specifically,  the  Commission  finds  that 
the  new  maintenance  margin 
requirements  set  forth  in  CSE  Rule 
6.1(c)i3  are  appropriate  levels  at  which 
to  require  additional  cash  (or  securities 
as  collateral)  to  replenish  a  margin 
account  when  the  value  of  the  existing 
collateral  is  declining.'*  In  this  regard, 
the  maintenance  margin  levels  should 
help  to  reduce  credit  risk,  and,  thereby, 
provide  stability  to  the  CSE's  markets  by 
ensuring  that  customers  maintain 
adequate  margin  reserves  in  their 
accounts.  Additionally,  the  Commission 
believes  that  distinguishing  between 
"day  traders"  and  "non-day  traders"  for 
purposes  of  required  maintenance 
margin  levels  is  reasonable  and 
consistent  with  the  Act  in  light  of  the 
greater  credit  risks  associated  with 
frequent  day  trading." 


'°The  Commission  nolesthat  presently  there  are 
no  firms  for  which  Ihe  CSE  is  the  designated 
examining  authority. 

' '  See  note  4,  supra. 

'M5  U.S.C.  78f(b)(5). 

' '  See  note  8.  supra. 

I-*  The  Commission  notes  that  the  CSE's  new 
maintenance  margin  levels  are  identical  to  those  of 
Ihe  NYSE.  See  NYSE  Rule  431(c). 

'^The  (Ommission  notes  that  Ihe  NYSE  makes 
this  same  distinction  between  day  traders  and  non- 
day  traders  for  purposes  of  required  maintenance 
margin.  See  NYSE  rule  431(r)(B)(8). 


Moreover,  the  Commission  believes 
that  the  amendment  to  CSE  Rule  6.1(b) 
conforms  the  rule  to  recent  amendments 
to  Regulation  T  and,  therefore,  is 
appropriate.  With  respect  to  new  CSE 
Rule  6.2(c),  which  prohibits  a  customer 
from  making  a  practice  of  paying  for  a 
security  by  selling  the  same  security  on 
an  intra-day  basis  [i.e.  "free  riding"),  the 
Commission  finds  that  the  Rule  serves 
to  provide  further  stability  to  the  market 
and,  as  such,  is  consistent  with  the  Act. 

Finally,  with  regard  to  the  NYSE 
comment  letter,  the  Commission  finds 
that  Amendment  No.  1  adequately 
addresses  the  concerns  raised  by  the 
NYSE.  As  noted  above,  Amendment  No. 
1  added  specific  maintenance  margin 
levels  into  the  CSE's  Rules,  and  these 
levels  are  identical  to  those  set  forth  in 
NYSE  Rule  431(c).  Further,  Amendment 
No.  1  was  published  for  the  fiiU 
statutory  comment  period,  and  the 
Commission  has  received  no  additional 
comment  letters.  Accordingly,  the 
Commission  believes  the  NYSE's 
concerns  have  been  addressed. 

It  therefore  is  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-CSE-96^5) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Aflargaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  97-2559  Filed  1-31-97;  8:45  ami 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collation 
Request 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
Public  Law  104-13  effective  October  1, 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection(s) 
listed  below  require(s)  extension  of  the 
current  OMB  approval(s): 

Social  Security  Non-Applicant,  Applicant 
and  Advisor  Surveys  on  the  Supplemental 
Security  Income  and  Social  Security 
Disability  Programs— 0960-NEW.  SSA  will 
conduct  a  pilot  study  to  obtain  information 
on  the  factors  that  motivate  individuals  to 
file  for  benefits.  The  purpose  of  this  project 
is  to  provide  SSA  with  an  appropriate 
methodology  to  conduct  a  scientific  survey  of 
disability  applicants,  non-applicants  and 


'•15  U.S.C.  78s(b)(2). 
"17CFR  200.30-3(aHl2). 
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disability  advisors  to  determine  the  types  and 
sources  of  information  that  disabled  and 
impaired  individuals  utilize  in  making  their 
decisions  to  apply  or  not  to  apply  for 
beneHts.  The  data  will  be  used  to  determine 
the  appropriateness  and  accuracy  of  the 
information  provided  to  potential  applicants 
and  to  identify  the  social  networks  through 
which  information  about  the  disability 
programs  is  disseminated. 


Number  o(  Re- 
spondents. 

Frequency  of 
Response. 

Average  Burden 
Per  Response. 

Estimated  An- 
nual Burden. 


Screener 
survey 


1,000  

1  

12  minutes. 
200  hours. 


Pilot  survey 


200 

1 

60  minutes. 

180  hours. 


To  receive  a  copy  of  the  form(s)  or 
clearance  packages  (s),  call  the  SSA 
Jteports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  the 
information  collecticn(s)  should  be  sent 
within  60  days  from  the  date  of  this 
publication,  directly  to  the  SSA  Reports 
Clearance  Officer  at  the  following 
address:  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  l-A-21 
Operations  Bldg.,  6401  Security  Blvd.. 
Baltimore,  MD  21235. 

In  addition  to  your  comments  on  the 
accuracy  of  the  agency's  burden 
estimate,  we  are  soliciting  comments  on 
the  need  for  the  information;  its 
practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

Agency  Information  Collection 
Activities:  Submission  for  OMB  Review; 
Comment  Request 

The  information  collection  listed 
below,  which  was  published  in  the 
Federal  Register  on  November  20, 1996, 
has  been  submitted  to  OMB. 

1.  Report  to  the  United  States  Social 
Security  Administration  By 

Person  Receiving  Benefits  for  A  Child 
or  for  An  Adult  Unable  to  Handle 
Funds;  Report  to  the  United  States 
Social  Security  Administration — 0960- 
0049.  The  information  collected  on 
forms  SSA-7161  and  SSA-7162  is 
needed  to  determine  continuing 
entitlement  to  Social  Security  Benefits 
and  the  proper  benefit  amount  for 
beneficiaries  living  outside  the  United 
States.  The  information  is  used  to 
prevent  underpayments  or 
overpayments  of  Benefits. 


Number  o(  Re- 
spondents. 

Frequency  of 
Resporfse. 


SSA-7161 


50.000  ... 
AnnuaHy . 


SSA-7162 


Average  Burden 
Per  Response. 

Estimated  An- 
nual Burden. 


SSA-7161 


15  minutes  .... 
12,500  hours 


SSA-7162 


5  minutes. 
18,750  hours. 


225.000. 

Annualy/ 
Bienriialy. 


Social  Security  Administration 

To  receive  a  copy  of  the  form(s)  or 
clearance  packages(s),  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be  sent 
within  30  days  of  the  date  of  this 
publication.  Comments  may  be  directed 
to  the  OMB  Desk  Officer  and  SSA 
Reports  Clearance  Officer  at  the 
following  addresses: 
(OMB),  Office  of  Management  and 
Budget,  OIRA,  Attn:  Laura  Oliven, 
New  Executive  Office  Building,  Room 
10230,  725  17th  St.,  NW., 
Washington,  DC  20503. 
(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche,  l-A- 
21  Operations  Bldg.,  6401  Security 
Blvd.,  Baltimore,  MD  21235. 
Dated:  January  28. 1997. 

Judith  T.  Hasche, 

Reports  Clearance  Officer,  Social  Security 
Administration. 

IFR  Doc.  97-2623  Filed  1-31-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary  (OST). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  at  seq.),  this  notice  annoimces  one 
information  collection  request  coming 
up  for  renewal.  Before  submitting  the 
renewal  package  to  the  Office  of 
Management  and  Budget  (OMB),  the 
Department  of  Transportation  is 
soliciting  comments  on  specific  aspects 
of  the  collection  as  descnbed  below. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  February  15, 1996  |FR  61,  page 
6056). 

DATES:  Comments  must  be  submitted  on 
or  before  April  4, 1997. 
ADDRESSES:  Submit  written  comments 
identified  by  the  OMB  Control  Number 
2105-0517,  by  mail  to:  Mr.  Dave  Jordan, 


M-61,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Jordan,  (202)  366-4265,  and  refer 
to  OMB  Control  Number,  2105-0517. 

SUPPLEMENTARY  INFORMATION:  ^ 

Ofike  of  the  Secretary  (OST) 

Title:  Amendment  to  the 
Transportation  Acquisition  Regulation 
(TAR). 

Form(s):  DOT  F  4220.4,  DOT  F 
4220.7,  DOT  F  4220.43,  DOT  F  4220.44, 
DOT  F  4220.45,  DOT  F  4220.46,  and 
Form  DD  882. 

OMB  Control  Number:  2105-0517. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Abstract:  The  requested  extension  of 
the  approved  control  number  covers 
forms  DOT  F  4220.4,  DOT  F  4220.7, 
DOT  F  4220.43,  DOT  F  4220.44,  DOT  F 
4220.45,  DOT  F  4220.46,  and  Form  DD 
882.  In  addition,  the  control  number 
includes  an  amended  request  to  obtain 
data  associated  with  acquisitions  for 
training  services.  The  Transportation 
Acquisition  Regulation  (TAR)  48  CFR 
1213.70, 1237.70,  1252.237-71,  and 
1252.237-72  requires  contracting 
officers  to  obtain  and  evaluate, 
qualification  data  and  other  pertinent 
information  when  it  is  necessary  to 
determine  whether  offerors  have  the 
capability  to  perform  services  under  a 
proposed  contract. 

Annual  Estimated  Burden:  The 
annual  estimated  burden  is  57,167 
hours. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
725— 17th  Street,  NW..  Washington.  IX: 
20503,  Attention  OST  Desk  Officer. 

Comments  are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

Issued  in  Washington,  DC,  on  January  29, 
1997. 

Phillip  A.  Leach, 

Clearance  Officer.  United  States  Department 

ofTmnsportation. 

[PR  Doc.  97-2604  Filed  1-31-97:  8:45  am] 
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Reports,  Forms  and  Recordkeeping 
Requirements  Agency  information 
Coilection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary  (DOT). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  October  23, 1996  |FR  61,  page 
55067). 

DATES:  Comments  must  be  submitted  on 
or  iJefore  March  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver.  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Telephone 
202-366-2811. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration 

Title:  46  CFR  Part  298— Title  XI 
Obligation  Guarantees. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0018. 

Form  Numberfs):  MA-163. 

Affected  Public:  Individuals/ 
businesses  interested  in  obtaining  loan 
guarantees  for  construction/ 
reconstruction  of  vessels  satisfying 
criteria  under  the  Act. 

Abstract:  Under  title  XI  of  the 
Merchant  Marine  Act.  1936,  as  amended 
(46  U.S.C.  1271-1279)  (the  Act),  the 
Maritime  Administration  (MARAD)  is 
authorized  to  execute  a  full  faith  and 
credit  guarantee  by  the  United  States  of 
debt  obligations  issued  to  finance  or 
refinance  the  construction  or 
reconstruction  of  vessels.  In  November 
1994,  the  title  XI  program  was  expanded 
to  permit  issuance  of  loan  guarantees  for 
financing  export  vessels  buiU  in  the 
United  States  and  for  shipyard 
modernization  and  improvement 
projects. 

Need  and  Use  of  the  Information: 
Prior  to  execution  of  a  loan  guarantee, 
the  Act  requires  the  Secretary  of 
Transportation  must,  among  other 
things,  make  determinations  of 
economic  soundness  of  the  project  and 
financial  and  operating  capability  of  the 
applicant.  The  Secretary  of 
Transportation  has  delegated  this 
authority  (See  49  CFR  1 .66(e))  to  the 


Maritime  Administrator.  The 
information  collected  is  necessary  to 
evaluate  the  project  and  capabilities, 
make  the  required  determinations,  and 
administer  any  agreements  executed 
upon  approval  of  loan  guarantees. 

Annual  Burden:  2.000  hours. 

Address:  Send  all  comments  to  the 
Office  of  Management  and  Budget,  725- 
17th  Street,  NW,  Washington,  DC  20503, 
Attention  DOT  Desk  Officer. 

Comments:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  proper 
performance  of  the  function  of  the 
agency  and  will  have  practical  utility, 
accuracy  of  the  burden  estimates,  ways 
to  minimize  this  burden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected  to  the 
Office  of  Information  and  Regulatory 
Affairs. 

Issued  in  Washington,  DC,  on  )anuary  28, 
1997. 

Pliillip  A.  Leacli, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

|FR  Doc.  97-2550  Filed  1-31-97;  8:45  am] 

BILUNO  CODE  4S10-62-P 


Partnership  Council  Meeting 

AGENCY:  Office  of  the  Secretary  (DOT). 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  DOT  Partnership  Council 
(the  Council).  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

TIME  AND  PLACE:  The  Council  will  meet 
on  Wednesday,  February  26, 1997.  at 
2:00  p.m.,  at  the  Department  of 
Transportation,  Nassif  Building,  rooms 
10234-10238, 400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  rooms  are 
located  on  the  10th  floor. 

TYPE  OF  MEETING:  These  meetings  will  be 
open  to  the  public.  Seating  will  be 
available  on  a  first -come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations. 
POINT  OF  CONTACT:  John  E.  Budnik  or 
Jean  B.  Lenderking,  Corporate 
Effectiveness  Division,  M-13, 
De(>artment  of  Transportation,  Nassif 
Building,  400  Seventh  Street,  SW.,  room 
9425.  Washington,  DC  20590,  (202)  366- 
9439  or  (202)  366-8085,  respectively. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  provide  an 
overview  of  diversity  within  the 
Department  of  Transportation  and  to 
provide  updates  on  ongoing  Partnership 
Council  activities. 


PUBUC  PARTICIPATION:  We  invite 
interested  persons  and  organizations  to 
submit  comments.  Mail  or  deliver  your 
comments  or  recommendations  to  Mr. 
John  Budnik  or  Ms.  Jean  Lenderking  at 
the  address  shown  above.  Comments 
should  be  received  by  February  18. 1997 
in  order  to  be  considered  at  the 
February  26  meeting. 

Issued  in  Washington,  DC,  on  January  29, 
1997. 

For  the  Department  of  Transportation. 

Jolm  E.  Budnik, 

Associate  Director,  Corporate  Effectiveness 
Division. 

[FR  Doc.  97-2603  Filed  1-31-97;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  No.  97-004-NotiC6 1] 

Motor  Vehicle  Bystander  Care  Survey; 
Proposed  information  Collection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (I)OT). 
ACTION:  Notice  and  request  for 
comments  on  data  collection. 

SUMMARY:  NHTSA  will  conduct  a 
telephone  survey  as  a  major  component 
of  a  two-site  evaluation  of  its  Bystander 
Care  program.  In  accordance  with  the 
agency's  mandate  to  reduce  fatalities 
and  economic  loss  resulting  from  motor 
vehicle  crashes,  the  Bystander  Care 
program  was  established  to  encourage 
passerby  to  stop  at  rural  crash  sites, 
render  life-saving  assistance,  and 
summon  emergency  medical  services 
(EMS).  The  program  is  designed  to  raise 
public  awareness  of  the  importance  of 
bystander  care,  and  to  teach  the  few 
basic  skills  necessary  to  recognize  an 
emergency,  start  victims'  breathing,  stop 
victims'  bleeding,  and  contact  EMS.  The 
data  from  the  survey  will  be  used  to 
evaluate  the  extent  to  which  the 
bystander  care  messages  have  reached 
the  public  in  targeted  areas,  the  extent 
to  which  these  messages  were 
successful  in  changing  attitudes  towards 
providing  emergency  care,  and  the 
extent  to  which  the  program  improved 
knowledge  needed  to  successfully 
provide  emergency  care. 
DATES:  Written  comments  must  be 
submitted  April  4. 1997. 

ADDRESSES:  Direct  all  written  comments 
to  National  Highway  Safety 
Administration.  Docket  Section,  Room 
5109,  Docket  #97-004,  No.  1,  400 
Seventh  Street,  S.W..  Washington,  D.C. 
20590. 
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FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Helen  Dear,  Contracting  Officer's 
Technical  Representative,  Office  of 
Traffic  Injury  Control  Programs,  (NTS- 
14),  National  Highway  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Room  5119,  Washington,  D.C 
20590. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

NHTSA  will  conduct  a  survey  as  a 
major  component  of  a  two-site 
evaluation  of  its  Bystander  Care 
program.  The  other  components  of  this 
evaluation  include  a  review  of  existing 
EMS  records,  and  a  review  of 
attendance  records  bom  providers  of 
Bystander  Care  training.  In  accordance 
with  the  agency's  mandate  to  reduce 
fatalities  and  economic  loss  resulting 
from  motor  vehicle  crashes,  the 
Bystander  Care  program  was  established 
to  encourage  passeri)ys  to  stop  at  rural 
crash  sites,  render  life-saving  assistance, 
and  summon  emergency  medical 
services  (EMS).  Hie  program  is  designed 
to  raise  public  awareness  of  the 
importance  of  bystander  care,  and  to 
teach  the  few  baisic  skills  necessary  to 
recognize  an  emergency,  start  victims' 
breathing,  stop  victims'  bleeding,  and 
contact  EMS.  The  program  focuses  on 
rural  areas  because  a  disproportionate 
nimiber  of  fatalities  occur  there, 
possibly  because  of  longer  EMS 
response  times,  and  fewer  passerbys. 

"The  data  from  the  survey  will  be  used 
to  evaluate  the  extent  to  which  the 
bystander  care  messages  have  reached 
the  public  in  targeted  areas,  the  extent 
to  which  these  messages  were 
successful  in  changing  attitudes  towards 
providing  emergency  care,  and  the 
extent  to  which  the  program  improved 
knowledge  needed  to  successfully 
provide  emergency  care. 

The  longitudinal  telephone  survey 
will  be  conducted  in  two  waves:  prior 
to  the  public  campaign  the  first  survey 
will  gather  baseline  data.  The  second 
survey,  approximately  one  year  after  the 
inception  of  the  program,  will  assess 
changes  from  that  baseline. 

Data  from  the  evaluation  will  be  used 
by  NHTSA  in  judging  the  efficacy  of  the 
bystander  care  program.  The  design  of 
the  study  will  enable  NHTSA  to 
measure  the  impact  of  the  program  and 
improve  the  program  by  diagnosing  any 
problem  areas. 

n.  Method  of  Data  CoUectioii 

The  survey  will  be  conducted  by 
telephone  in  two  program  sites.  The 
baseline  survey  will  interview  a  sample 
of  approximately  400  individuals  over 
the  age  of  15.  and  the  follow-up  survey 


will  attempt  reinterviews  with  all 
baseline  respondents.  Reinterview  rates 
of  75-«0  percent  are  expected.  In 
addition,  the  follow-up  survey  will 
interview  an  additional  300  respondents 
to  control  for  the  potential  sensitizing 
effects  of  the  baseline  survey  on  the 
panel  respondents.  The  interviews  will 
be  aided  by  a  computerized  system  to 
minimize  interviewing  and  recording 
errors.  The  survey  wrill  be  anonymous 
and  confidential,  and  participation  will 
be  voluntary. 

The  instruments  will  consist  of  three 
modules.  The  first  module  will  gather 
information  indicating  the  respondents' 
famiharity  with  the  Bystander  Care 
messages.  This  information  will  provide 
a  gauge  of  the  breadth  of  dissemination. 
The  second  module  will  gather 
information  about  respondent  attitudes 
towards,  and  knowled^  about, 
providing  emei^gency  care.  Comparisons 
of  this  information  before  and  after  the 
campaign  will  provide  a  measure  of  the 
program's  impact.  The  third  and  final 
module  will  gather  demographic 
information  about  the  respondents.  The 
follow-up  instrument  will  include  only 
the  first  two  modules  for  panel 
respondents.  The  modules  for  the 
follow-up  survey  will  include  a  small 
number  of  items  not  asked  of  baseline 
respondents. 

m.  Use  of  Findings 

The  findings  will  be  used  to  judge  the 
efficacy  of  the  Bystander  Care  program. 
NHTSA  will  draw  on  this  information 
when  considering  continuation, 
refinement,  and  expansion  of  the 
Bystander  Care  program. 

IV.  Data 

0MB  Number:  None. 

Form  Number:  None. 

Type  ofBeview:  Regular  submission. 

Affected  Public:  The  population  of 
two  rural  sites  age  16  and  older  living 
in  households  with  telephones. 

Estimated  Number  of  Respondents: 
400  first  wave,  560  second  wave. 

Estimated  Time  Per  Respondent:  10- 
15  minutes. 

Estimated  Total  Burden:  160-240 
total  hours. 

Estimated  Total  Cost:  $17.50  per 
survey  (baseline);  Si 9. 7 5  per  survey 
(follow-up). 

V.  Reqilbsts  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
estimated  burden  (including  hours  and 
cost)  of  the  proposed  data  collection:  (c) 


ways  to  enhance  the  quaUty,  utiUty  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  approval  by 
the  Office  of  Management  and  Budget 
(0MB)  of  this  information  collection. 
Copies  of  all  comments  will  be  placed 
in  Docket  97-004,  Notice  1.  in  the 
NHTSA  Docket  Section  in  Room  5109, 
Nassif  Building,  400  Seventh  Street, 
S.W.,  Washington,  D.C  20590,  and  will 
become  a  matter  of  public  record, 
lames  H.  Hedlaiid. 

Associate  Administrator  fm-  Traffic  Safety 
Programs. 

[FR  Doc  97-2252  Filed  1-31-97;  8:45  am) 
■UMQG00t4t1< 


[DodtM  Na  97-006;  NoHoe  1] 

Notic*  of  Receipt  of  Petition  for 
Decision  That  Nonconfonning  1992 
Mercedes  Bern  290CE  Paseenger  Cera 
Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  IXDT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1992 
Mercedes-Benz  230CE  {>assenger  cars 
are  eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1992  Mercedes- 
Benz  230CE  that  was  not  originally 
manufactured  to  comply  with  all 
appUcable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  March  3. 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St. 
SW.  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pmj 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
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SUPPLEMENTARY  MFORMATION: 
Background 

Under  49  U.S.C  §  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufacturod  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal'motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Fart  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  hic.  of  Lansdale, 
Pennsylvania  (Registered  hnporter  No. 
R-90-009)  has  petitioned  NHTSA  to 
decide  whether  1992  Mercedes-Benz 
230CE  passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1992 
Mercedes-Benz  300CE.  Champagne  has 
submitted  information  indicating  that 
Daimler  Benz,  A.G.,  the  company  that 
manufactured  the  1992  Mercedes-Benz 
300CE,  certified  that  vehicle  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards  and 
oR'ered  it  for  sale  in  the  United  States. 

The  petitioner  contends  that  it 
carefully  compared  the  1992  Mercedes- 
Benz  230CE  to  the  1992  Mercedes-Benz 
300CE,  and  found  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1992  Mercedes- 
Benz  230CE,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1992  Mercedes-Benz  300CE  that  was 
offered  for  sale  in  the  United  States,  or 
is  ca{>able  of  being  readily  altered  to 
conform  to  those  standards. 


Specifically,  the  petitioner  claims  that 
the  1992  Mercedes-Benz  230CE  is 
identical  to  the  certified  1992  Mercedes- 
Benz  300CE  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *.,  103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems,  116 
Brake  Fluid,  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1992  Mercedes-Benz  230CE 
complies  with  the  Bumper  Standard 
found  in  49  CFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  fit)m 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  U.S.- 
model  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (c) 
installation  of  a  hi^  mounted  stop 
lamp. 

Standard  No.  110    Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill    Rearview  Mirrors: 
replacement  of  the  convex  passenger 
side  rear  view  mirror. 

Standard  No.  114    Theft  Protection: 
installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  118    Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  installation  of  a  U.S.* 


model  seat  beh  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
a  combination  lap  and  shoulder 
restraint  that  adjusts  by  means  of  an 
automatic  retractor  and  releases  by 
means  of  a  single  push  button  in  each 
fi*ont  designated  seating  position,  and 
with  combination  lap  and  shoulder 
restraints  with  a  single  button  release  in 
both  rear  outboard  seating  positions. 

Standard  No.  21 4    Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
a  vehicle  identification  number  (VIN) 
plate  must  be  affixed  to  the  vehicle  to 
comply  with  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  29, 1997. 
Marilynne  Jacobs, 
Director. 

Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-2605  Filed  1-31-97;  8:45  am] 
BlUJNQCOOt  4«10-a»-P 


Surface  Transportation  Board 

Agency  Information  Collection  Under 
0MB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
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the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Ellen  Keys,  (202)  927-5673. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ellen 
Keys,  Surface  Transportation  Board, 
Room  2221,  Washington,  DC  20423  and 
to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attn:  Desk  Officer 
for  STB,  Washington,  DC  20503.  When 
submitting  comments,  refer  to  the  OMB 
number  or  the  title  of  the  form. 

Type  of  Clearance:  Reinstatement, 
without  change  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Office:  Office  of  Economics, 
Environmental  Analysis,  and 
Administration. 

Title  of  Form:  Annual  Report  Form  R- 
1,  Class  I  Railroads. 

OMB  Form  Number:  3120-0029. 

Agency  Form  Number:  R-1. 

Frequency:  Annually. 

No.  of  Respondents:  10. 

Total  Burden  Hours:  8,000. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  97-2545  Filed  1-31-97;  8:45  am) 

BIUJNQCOOE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

SutMnission  for  OIMB  Review; 
Comment  Request 

January  27 .  1997. 

The  Office  of  Thrift  Supervision 
(OTS)  has  submitted  the  following 
public  information  collection 
requirement(s)  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Copies  of  the  submission(s)  may  be 
obtained  by  calling  the  OTS  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  OTS  Clearance  Officer,  Office 
of  Thrift  Supervision,  1700  G  Street, 
N.W.,  Washington,  D.C.  20552. 
DATES:  Written  comments  should  be 
received  on  or  before  March  5, 1997  to 
be  assured  of  consideration. 

OMB  Number:  1550-0061. 

Form  Number:  Not  Applicable. 

Type  of  Review:  Extension  of  an 
<  approved  collection. 

Title:  Outside  Borrowings. 

Description:  This  information  is 
collected  from  savings  associations  that 


do  not  meet  capital  requirements.  These 
institutions  must  give  ten  days  prior 
notification  before  making  long-term 
borrowings.  This  information  is  used  to 
monitor  the  safety  and  soundness  of 
institutions  that  do  not  meet  their 
capital  requirements. 

Respondents:  Savings  and  Loan 
Associations  and  Savings  Banks. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  1. 

Estimated  Total  Reporting  Burden:  4 
hours. 

Clearance  Officer:  Colleen  M.  Devine, 
(202)  906-6025,  Office  of  Thrift 
Supervision.  1700  G  Street,  NW., 
Washington,  D.C.  20552. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Catherine  CM.  Teti. 
Director,  Fecords  Management  and 
Information  Policy. 

IFR  Doc.  97-2529  Filed  1-31-97:  8:45  ami 

BtLUNQ  CODE  6720-01-P 


UNITED  STATES  INFORMATION 
AGENCY 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Submission  for  OMB  Review; 

comment  request. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  that  the  following 
information  collection  activity  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  USIA  is  requesting  approval 
for  a  revision  and^three-year  extension 
of  an  information  collection  entitled 
"Surveys,  Interviews,  and  other 
Audience  Research  for  Radio  and  TV 
Marti"  under  OMB  control  number 
3116-0197  which  expires  February  28, 
1997.  Estimated  burden  hours  per 
response  is  1.15  hours.  Respondents  are 
required  to  respond  only  one  time. 
DATES:  Comments  are  due  on  or  before 
March  5, 1997. 

COPIES:  Copies  of  the  Request  for 
Clearance  (OMB  83-1),  supporting 
statement,  and  other  documents  that 
have  been  submitted  to  OMB  for 
approval  may  be  obtained  from  the 
USIA  Clearance  Officer.  Comments 
should  be  submitted  to  the  Office  of 


Information  and  Regulatory  Affoirs  of 
OMB,  Attention:  Desk  Officer  for  USIA, 
and  also  to  the  USIA  Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer,  Ms.  Jeannette 
Giovetti,  United  States  Information 
Agency,  M/ADD,  301  Fourth  Street, 
S.W.,  Washington,  D.C.  20547, 
telephone  (202)  619-4408,  internet 
address  JGiovett  USIA.GOV;  and  OMB 
review:  Ms.  Victoria  Wassmer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Docket 
Library,  Room  1002,  NEOB, 
Washington,  D.C.  20503,  Telephone 
(202)  395-5871. 

SUPPLEMENTARY  INFORMATION:  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  this  collection  of 
information  was  published  on  December 
3, 1996  (Vol.  61,  No.  233). 

Public  reporting  burden  for  this 
collection  of  information  (Paper  Work 
Reduction  Project:  OMB  No.  3116-0211) 
is  estimated  to  average  1.15  hours, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  United  States  Information  Agency, 
M/ADD,  301  Fourth  Street,  S.W., 
Washington,  D.C.  20547;  and  to  the 
Office  of  Information  and  Regulatory 
Afl'airs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Docket  Library,  Room  10202,  NEOB, 
Washington.  D.C.  20503. 

Title:  "Surveys,  Interviews,  and  other 
Audience  Research  for  Radio  and  TV 
Marti" 

Abstract:  Data  from  this  information 
collection  are  used  by  USIA's  Office  of 
Cuba  Broadcasting  (OCB)  in  fulfillment 
of  its  mandate  to  evaluate  effectiveness 
of  Radio  and  TV  Marti  operations  by 
estimating  the  audience  size  and 
composition  for  broadcasts;  and  assess 
signal  reception,  credibility  and 
relevance  of  programming  through  this 
research. 

Proposed  Frequency  of  Responses: 

No.  of  Respondents — 1788. 

Recordkeeping  Hours — 1.15. 

Total  Annual  Burden— 2052. 
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Dated:  January  29, 1997. 
Row  Royal, 

Federal  Register  Liaison. 
(FR  Doc.  97-2569  Filed  1-31-97;  8:45  am) 
MUMQ  CODE  n30-ei-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Proposed  Information  Collection 
Activity;  Public  Comment  Request 

AGENCY:  Veferans  BeneBts 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  responden! 
burden.  Veterans  Benents 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2KA)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 
DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  April  4,  1997. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (0MB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0051. 

Title  and  Form  Nurhber:  Quarterly 
Report  of  State  Approving  Agency 
Activities,  VA  Form  22-7398. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information  to 
ensure  that  the  reimbursement  to  the 
States  is  proper  and  accurate.  Without 
this  report,  the  VA  would  have  no 
means  to  compare  the  efficiency  and 
effectiveness  of  the  State  agencies. 

Current  Actions:  The  VA  has 
authority  to  reimburse  State  Approving 
Agencies  (SAAs)  for  necessary  salary, 
fringe,  and  travel  expenses  incurred  in 


the  approval  and  supervision  of 
education  and  training  programs  under 
Chapters  30,  32.  35,  and  36  of  Title  38, 
U.S.C,  and  Chapter  1606  of  Title  10, 
U.S.C.  Reimbursement  is  made  on  a 
monthly  or  quarterly  basis  after  SAAs 
submit  an  itemized  invoice  with 
supporting  statements  (visit  reports  and 
program  approvals).  VA  Form  22-7398 
serves  as  the  report  of  activity  (in 
specified  categories)  of  the  work  for 
approving  and  supervising  by  the  SAAs. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  240  hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Annual  Responses:  240. 

Estimated  Number  of  Respondents: 
60. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or  a 
copy  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs.  810  Vermont  Avenue. 
NW,  Washington.  DC  20420.  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service. 
(PR  Doc.  97-2510  Filed  1-31-97;  8:45  am] 
WLUNG  COOE  S320-01-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0353. 

Title  and  Form  Number:  Certification 
of  Lessons  Completed,  VA  Form  22- 
6553b. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  on  the  form  is  used  to 
determine  the  number  of  lessons 
completed  by  the  student  and  serviced 
by  the  school,  and  if  necessary  to 
determine  the  date  of  completion  or 
termination  of  correspondence  training. 


Without  this  information,  the  VA  would 
be  unable  to  determine  the  proper 
payment  or  the  student's  status. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3.186 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  3.02  (Average 
Individual  Response  Per  Year.). 

Estimated  Total  Number  of 
Responses:  19.117. 

Estimated  Total  Number  of 
Responderits:  6,330. 
ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor.  VA 
Clearance  Officer  (045A4).  Department 
of  Veterans  Affairs.  810  Vermont 
Avenue.  NW.  Washington.  IX!  20420. 
(202)  273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer. 
Allison  Eydt.  OMB  Hmnan  Resources 
and  Housing  Branch.  New  Executive 
Office  Building,  Room  10235. 
Washington.  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  5. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4). 
(202)  273-8015. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson. 

Director,  Information  Management  Service 
IFR  Doc.  97-2511  Filed  1-31-97;  8:45  am) 

BILLING  COOE  8320-01-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  A^airs.  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Pajierwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-01 14. 

Title  and  Form  Number:  Statement  of 
Marital  Relationship.  VA  Form  21-4170. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  to 
develop  the  evidence  necessary  to  make 


UMI 
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a  determination  as  to  whether  a  claimed 
common  law  marriage  can  be 
recognized  by  the  VA. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
3,000  hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  6,000. 
ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420, 
(202)  273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Conunents  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 

Dated:  lanuary  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  97-2512  Filed  1-31-97;  8:45  am) 
BtLLMO  CODE  83S0-01-P 


Agency  Information  Collection: 
SutNnission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-01 05 . 

Title  and  Form  Number:  Statement  of 
Witness  to  Accident,  VA  Form  Letter 
21-806. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  letter  is 
used  in  support  of  claims  for  disability 
benefits  based  on  disability  which  is  the 
result  of  an  accident.  The  information 


given  by  a  witness  to  the  accident  is 
used  as  a  source  to  gather  specific  data 
regarding  the  accident  and  to  obtain 
from  the  witness  opinions  as  well  as 
facts  based  on  his  or  her  own  knowledge 
and  beliefs  regarding  the  accident. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden: 
4,400  hours. 

Estimated  Total  Average  Burden  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  13,200. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
IX)  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  5. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  97-2513  Filed  1-31-97;  8:45  am] 

BtLUNQ  CODE  8320-01-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0191. 

Title  and  Form  Number:  Application 
for  Designation  as  Management  Broker, 
VA  Form  26-6685. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  It  is  the  general  policy 
of  the  VA  to  utilize  the  services  of  local 
brokers  in  the  sale  and  management  of 
VA-owned  properties.  Generally 
management  activities  are  conducted  by 
staff  personnel  only  when  the  property 
is  in  close  proximity  to  a  VA  Held 


station  and  no  reputable  local  brokers 
are  willing  to  represent  the  VA.  Each 
management  broker  wishing  to 
represent  the  VA  must  submit  a  signed 
VA  Form  26-6685.  The  information 
collected  on  the  form,  as  well  as  other 
relevant  material,  such  as  a  credit 
report,  is  used  to  determine  the 
qualifications  and  acceptability  of  those 
management  brokers  who  apply  to 
participate  in  this  program. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Total  Annual  Burden:  63 
hours. 

"  Estimated  Total  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One-time. 

Estimated  Total  Number  of 
Respondents:  250. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.  Washington,  DC  20420, 
(202) 273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 273-8015. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  97-2514  Filed  1-31-97;  8:45  am] 
HLUNQ  COOE  S3ae-oi-p 


Agency  Information  Collection:  - 
SutNnission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTKM:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0067. 

Title  and  Form  Number:  Application 
for  Automobile  or  Other  Conveyance 
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and  Adaptive  Equipment,  VA  Form  21- 
4502. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.  . 

Need  and  Uses:  The  form  is  used  to 
gather  the  necessary  information  to 
determine  if  the  veteran  has  established 
entitlement  to  an  automobile  allowance 
or  adaptive  equipment. 

Affected  Public:  Individuals  or 
households. 

Estimated  Total  Annual  Burden:  375 
hours. 

Estimated  Total  Avemge  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Number  of 
Respondents:  1,500. 
ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  8l0  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202) 273-«015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  0MB  Desk  Officer. 
Allison  Eydt,  0MB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395^650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
0MB  Desk  Officer  by  March  5, 1997. 
FOR  FURTHER  INFORMATKM  COHTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202) 273-8015. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
|FR  Doc.  97-2515  Filed  1-31-97;  8:45  amj 
BiUMO  cooc  n2»-oi-ri 


Agency  Infonnation  Collection: 
Sutmission  for  0MB  Review; 
Comment  Request 

AQENCV:  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Depwrtment  of  Veterans  Affairs. 
ACTION:  Notice. 

SUIMIARY:  The  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU),  Department  of  Veterans 
Affairs,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

OMB  Control  Number:  2900-0444. 

Title  and  Form  Number:  VAAR 
Subpart  819.70.  Veteran-Owned  and 


Operated  Small  Business,  (Exceptions  to 
SF  18  and  SF  129). 

Type  of  Review:  Reinstatement  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Need  and  Uses:  Public  Law  93-237, 
amended  the  Small  Business  Act  by 
directing  the  U.S.  Small  Business 
Administration  (SBA)  to  give  "special 
consideration"  to  veterans  of  the  U.S. 
Armed  Forces  in  all  SBA  programs.  The 
VA  adopted  the  "special  consideration" 
philosophy  and  has  directed  all  VA 
contracting  activities  to  take  affirmative 
action  to  solicit  and  assist  Vietnam  Era 
and  disabled  veteran-owned  small 
businesses  to  participate  in  the  VA 
acquisition  process.  This  action 
established  the  VA  Vietnam  Era  and 
Disabled  Veteran-Owned  Small 
Business  Outreach  Program.  The  VA  did 
receive  OMB  approval  to  modify  SF  18, 
Request  for  Quotations,  and  SF  129. 
Solicitation  Mailing  List  Application,  to 
include  Vietnam  Era  and  disabled 
veteran-owned  information.  The 
Secretary  approved  an  initiative  to 
expand  the  Vietnam  Era  and  Disabled 
Veteran-Owned  Small  Business 
Outreach  Program  to  include  all 
veteran-owned  small  businesses.  Title 
38  U.S.C,  vests  the  Secretary  with  broad 
authority  and  responsibility  to  assist 
veterans.  Therefore,  the  VA  requests 
that  OMB  approval  be  granted  to 
include  veteran-owned  businesses  in 
addition  to  Vietnam  Era  and  disabled 
veteran-owned  businesses  information 
on  SF  18  and  SF  129.  The  information 
requested  will  be  a  self  certification  that 
a  firm  is  veteran-owned.  It  allows  the 
VA  to  ensure  that  eligible  veteran- 
owned  firms  are  given  an  opportunity  to 
participate  in  the  VA  acquisition 
process  and  to  monitor  our  success  in 
implementing  these  regulatory 
provisions.  The  information  requested 
on  the  SF  18  and  SF  129  will  be 
solicited  firom  the  respondents  on  a 
voluntary  basis  and  will  be  used  by  the 
VA  to  identify  veteran-owned 
businesses  to  ensure  eligible  veteran- 
owned  firms  are  given  an  opportunity  to 
participate  in  VA  solicitations  for  good 
and  services.  Without  this  information 
there  would  be  no  way  for  the  VA  to 
properly  monitor  this  program. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  4,727 
hours. 

Estimated  Average  Burden  Per 
Respondent:  Additional  burden 
imposed  on  SF  18  and  SF  129  is  5 
seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
3,403,500. 


ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045 A4),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
(202)  273-8015, 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4). 
(202) 273-8015. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  97-2516  Filed  1-31-97;  8:45  ami 

BILLING  CODE  832fr-01-P 


Agency  Information  Collection: 
Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0156. 

Titles  and  Form  Numbers:  Notice  of 
Change  in  Student  Status,  VA  Forms 
22-1999b  and  22-1999b-l. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  information 
collected  on  the  forms  is  used  by  the  VA 
to  determine  if  a  claimant's  educational 
benefits  are  to  be  increased,  decreased, 
or  terminated.  Without  this  information, 
the  VA  might  underpay  or  overpay 
benefits. 

Affected  Public:  State.  Local  or  Tribal 
Government — Business  or  other  for- 
profit — Not-for-profit  institutions. 

Estimated  Total  Annual  Burden: 
73,181  hours. 

Estimated  Total  Avemge  Burden  Per 
Respondent:  5  minutes. 
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Frequency  of  Response:  On  occasion. 

Estimated  Toted  Number  of 
Responses:  878,174.    . 

Estimated  Total  Number  of 
Respondents:  7,481. 

ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045A4),  Department 
of  Veterans  Affairs,  8l0  Vermont 
Avenue,  NW,  Washington,  DC  20420, 
(202) 273-8015. 


Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA's  0MB  Desk  Officer, 
Allison  Eydt,  OMB  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  March  5, 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor.  VA  Clearance  Officer  (045A4), 
(202) 273-«015. 

Dated:  January  13, 1997. 

By  direction  of  the  Secretaiy. 
Donald  L.NalMni, 

Director,  Infonnation  h4anagement  Service. 
IFR  Doc  97-2517  Filed  1-31-97;  8:45  am) 
■LUNQ  ooof  na»-oi-p 
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Corrections 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  edKorial  correctkxts  of  previously 
pubished  Presidential.  Rule,  Proposed  Rule, 
and  tMce  documents.  These  corrections  are 

prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
etsewtwre  in  the  issue. 


ENVmONMENTAL  PROTECTION 
AGENCY 

40CFRPart63 
[AD^RL-M64^ 
RIN  2060-AE-86 

National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Flexible 
Polyurethane  Foam  Production 

Correction 

In  proposed  rule  document  96-32237 
beginning  on  page  68406  in  the  issue  of 
Friday,  December  27, 1996,  make  the 
following  corrections: 

f  63.1292    [CorredMq 

1.  On  page  68419.  in  the  first  colimui, 
in  §63.1292.  in  the  25th  line  from  the 
bottom.  "Hap"  should  read  "HAP". 

2.  On  the  same  page,  in  the  second 
column,  in  the  same  section,  in  the  sixth 
line  from  the  bottom,  the  first 
"absorbers"  should  read  "adsorbers". 

163.1296    [CorreetMq 

3.  On  page  68420.  in  the  second 
column,  in  §63.1296(a)(2)(iii)(B).  in  the 
last  line,  "applicable"  should  read 
"practicable". 

f  63.1300    [Corrected] 

4.  On  page  68424,  in  the  first  column, 
in  §  63.1300(b).  in  the  third  line,  before 
"foam"  insert  "polyurethane". 

163.1303    [Corrected] 

5.  On  the  same  page,  in  the  second 
column,  in  §  63.l303(b)(l)(i).  in  the  fifth 
line,  "and"  should  read  "through". 

163.1307    [Corracied] 

6.  On  page  68428,  in  the  second 
column,  under  §63.1307(c)(2)(v). 
paragraphs  (vi).  (vii)  and  (d)  were 


inadvertently  removed  and  should  read 
as  follows: 

"(vi)  Records  of  all  calibrations  for 
each  device  used  to  measure  the  amoimt 
of  HAP  ABA  in  the  storage  vessel, 
conducted  in  accordance  with 
§  63.1303(d)(3). 

(vii)  Recoids  to  verify  that  all  scales 
used  to  measure  the  amount  of  HAP 
ABA  added  to  the  storage  vessel  meet 
the  requirements  of  §  63.1303(e)(2).  For 
scales  meeting  the  criteria  of 
§  63.1303(e)(2)(i).  this  documentation 
shall  be  in  the  form  of  written 
confirmation  of  the  State  or  local 
approval.  For  scales  meeting  the  criteria 
of§63.1303(e)(2)(ii).this 
documentation  shall  be  in  the  form  of  a 
report  provided  by  the  registered  scale 
technician. 

(d)  Records  for  sources  with 
enforceable  emission  limitations  below 
major  source  levels.  Processes  exempted 
fixim  this  subpart  through  a  federally 
enforceable  emission  limitation  in 
accordance  with  §  63.1290(b)(1).  and 
that  have  notified  the  Administrator  of 
this  self-imposed  limitation  through 
§  63.1306(c)(9).  shall  maintain  records 
to  support  the  emission  estimates 
provided  in  the  annual  emission 
reports,  submitted  in  accordance  with 
§  63.1306(f)(3).  These  emission 
estimates  may  be  based  on  inventory 
records,  material  balance  calculations, 
emission  tests,  or  other  engineering 
analyses." 
■tUNOcooE  ^m^«%•o 


FEDERAL  COMMUNICATION 
COMMISSION 

47CFRPart53 

[CC  Docket  No.  96-149;  FCC  96-489} 

Implementation  of  ttw  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
the  Communications  Act  of  1934,  as 
Amended 

Correction 

In  rule  document  97-1390  beginning 
on  page  2927  in  the  issue  of  Tuesday, 
January  21, 1997.  make  the  following 
correction: 


On  page  2927.  in  the  third  column,  in 
the  26th  line  from  the  bottom.  "(60  days 
from  date  of  publication  in  the  Federal 
Register.)"  should  read  "March  24, 
1997.". 
BBJJNO  cooE  ises^n^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38104;  FHe  No.  SR-PMJ(- 
96-51] 

Self-Regulatory  Organizations;  Notice 
of  HIing  and  Order  Granting 
Accelerated  Approval  to  a  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  an 
Extension  of  the  Automated  Options 
Market  Pilot  Program 

Correction      , 

In  notice  document  97-235  beginning 
on  page  1017  in  the  issue  of  Tuesday, 
January  7, 1997.  make  the  following 
correction: 

On  page  1018.  in  the  second  coliunn. 
in  the  fourth  line  bom  the  bottom, 
"(insert  date  21  days  after  the  date  of 
this  publication]"  should  read  "January 
28, 1997". 

■UMO  COOK  1S0M1-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratton 

14CFRPart71 

[Alrapeee  Docket  No.  96-A80--4Q] 

Proposed  Amendment  to  Class  D  and 
E2  Airspace;  Orlando,  FL 

Correction 

In  proposed  rule  document  97-786 
beginning  on  page  1698  in  the  issue  of 
Monday.  January  13. 1997,  make  the 
following  correction: 

171.1    [Conectad] 

On  page  1699,  in  the  first  column, 
under  ASO  FL  D  Oriando,  FL  (Revised], 
in  the  sixth  line,  "1.500  feet"  should 
read  "1,600  feet". 
iiujNe  coot  is«6-ei-o 
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Part  II 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  21,  et  ai. 
Operating  Requirements:  Domestic,  Flag, 
Supplemental,  Commuter,  and  On- 
Demand  Operations;  Editorial  and  Otiier 
Changes;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

FMeral  Aviation  Administration 

14  CFR  Parts  21. 25, 91. 119. 121, 12S 
and  135 

[DockM  Na  2S154;  Notloe  No.  97-1] 

RiN2120-AQ2S 

Operating  Raquiraments:  Domestic, 
Flag,  Supplemsntal,  Commuter,  and 
On-Damand  Operations:  Editorial  and 
Oltiar  Changaa 

AOBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  changes 
that  are  mostly  editcnial  or 
typographical  in  nattire  in  parts  21,  25, 
91, 119, 121. 125.  and  135.  Most  of  the 
proposed  changes  are  necessary  to 
correct  errors,  make  terminology 
consistent,  or  clarify  the  intent  of  the 
regulations  published  on  December  20, 
1995  (60  FH  65832).  A  few  choiges  are 
to  clarify  existing  rules  or  to  deal  with 
other  long-standing  issues  not  involving 
major  substantive  change  (e.g.  codifying 
long-standing  exemptions).  A  new 
Special  Fedeural  Aviation  Regulation  is 
proposed  to  address  three  problems  that 
relate  to  compliance  with  requirements 
for  communications  facilities  and 
aircraft  dispatchers  by  operators  in 
Alaska  and  other  areas. 

DATES:  Comments  must  be  received  on 
or  before  March  5, 1997. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed  or  deUvered  in 
triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
20).  Docket  No.  28154,  800 
Indepmdence  Avenue,  SW., 
Washington,  DC  20591.  Comments  may 
also  be  submitted  to  the  Rules  Docket  by 
using  the  following  Internet  address: 
nprmcmtsOfaa.dot.gov.  Comments  must 
be  marked  Docket  No.  28154.  Comments 
may  be  examined  in  the  Rules  Docket, 
Room  915-G  on  weekdays  between  8:30 
son.  and  5:00  pjn.,  except  on  Federal 
Holidays. 

FOR  FURTHER  MFORMATION  CONTACT: 
Katherine  Hakala,  Flight  Standards 
Service  (AFS):  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telephone  (202)  26^166  or  267-3760. 

SUPPLEMENTARY  tlFORMATION: 

CViwimeiits  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 


submitting  written  data,  views,  or 
arguments. 

Comments  should  carry  the  regulatory 
docket  or  notice  number  and  should  be 
submitted  in  triplicate  to  the  Rules 
Docket  address  specified  above.  All 
comments  received  and  a  report 
summarizing  any  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking  will  be  filed  in  the  docket. 
The  docket  is  available  for  public 
inspection  both  before  and  after  the 
closing  date  for  receivine  comments. 

Before  taking  any  final  action  on  this 
proposal,  the  Administrator  will 
consider  the  comments  made  on  or 
before  the  closing  date  for  comments, 
and  the  proposal  may  be  changed  in 
light  of  the  comments  received. 

The  FAA  will  acknowledge  receipt  of 
a  comment  if  the  commenter  includes  a 
self-addressed,  stamped  postcard  with 
the  comment.  The  postcard  should  be 
marked  "Comments  to  Docket  No. 
28154."  When  the  comment  is  received 
by  the  FAA,  the  postcard  will  be  dated, 
time  stamped,  and  returned  to  the 
commenter. 

Availability  of  the  NPRM 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Federal  Regialer's  electronic 
buUetin  board  sovice  (telephone:  202- 
512-1661). 

Internet  users  may  reach  the  FAA's 
web  page  at  http7/www.faagov  or  the 
Fedoal  Register's  webpage  at  http:// 

www.access.gpo.gov/8u docs  for 

access  to  reoenUy  published  rulemaking 
documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  mail  by  submitting  a  request 
to  the  Federal  Aviation  Administration, 
Office  of  Rulemaking,  800 
Independence  Avenue,  SW., 
Washi^on.  DC  20591,  or  by  calling 
(202)  267-9677.  Conununications  miist 
identify  the  notice  number  of  this 
NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRM's 
should  request  from  the  FAA's  Office  of 
Rulemaking  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Propped 
Rulemaking  Distribution  System,  that 
describes  the  application  procedure. 

Background 

On  December  20, 1995.  new  part  119. 
Certificatim:  Air  Carriers  and 
Commercial  Operators,  was  published 
in  the  Federal  Regirtar  (60  FR  65832; 
December  20, 1995).  Part  119 
reorganizes,  into  one  part,  certification 


and  operations  specifications 
requirements  that  formerly  existed  in 
SFAR  38-2  and  in  parts  121  and  135. 
The  final  rule  for  new  part  119  also 
deleted  or  changed  certain  sections  in 
part  121,  Subparts  A  through  D,  and 
part  135,  Subpart  A,  because  the 
requirements  in  those  subparts  have 
been  recodified  in  part  119.  On  January 
26, 1996,  another  final  rule  was 
published  (61  FR  2608)  affecting  parts 
119, 121,  and  135.  That  amendment 
made  editorial  and  terminology  changes 
in  the  remaining  subparts  of  parts  121 
and  135  to  conform  those  parts  to  the 
language  of  part  119  and  to  make  certain 
other  dbanges.  Additional  dociunents 
making  editorial  changes  and 
corrections  were  published  on  March 
11. 1996  (61  FR  9612).  and  June  14. 
1996  (61  FR  30432). 

Part  119  was  issued  as  part  of  a  large 
rulemaking  effort,  known  as  the 
"commuter  rule,"  to  upgrade  the 
requirements  that  apply  to  scheduled 
operations  conducted  in  airplanes  that 
have  a  passenger  seat  configuration  of 
10  to  30  passengers.  These  operations 
will  in  the  futiire  be  conducted  under 
the  requirements  of  part  121,  in 
accordance  with  the  final  rule  published 
on  December  20, 1995. 

The  changes  proposed  in  this  NPRM 
are  important  because,  as  a  result  of  the 
implementation  of  part  119  and  the 
beginning  of  the  transition  process  for 
conunuter  operations  afiiacted  by  the 
final  rule  pi^lished  on  December  20, 
1995.  a  number  of  questions  of 
interpretation  have  been  raised  and 
errors  in  previous  final  rules  have  been 
identified.  The  changes  in  this 
doomient  would  make  necessary 
corrections,  would  help  to  clarify  the 
intent  of  part  119  and  the  commuter 
rule,  and  would  make  other  minor 
changes  that  are  not  directly  related  to 
the  commuter  rule.  In  addition,  a  new 
Special  Federal  Aviation  Regulation 
(SFAR)  is  needed  to  address  three 
problems  that  relate  to  compliance  with 
reqiiirements  for  communications 
facilities  and  for  aircraft  dispatchers  by 
operators  in  Alaska  and  other  areas. 

Propoaed  changee 

A  number  of  changes  are  necessary  in 
parts  21,  25, 91. 119. 121. 125,  and  135 
to  correct  typographical  errors,  to  make 
minor  editorial  changes  that  help  clarify 
the  intent  of  the  rules,  or  to  make 
editorial  changes  that  make  related  rules 
consistent  with  each  other.  These  types 
of  changes  are  not  individually 
explained.  However,  a  nimiber  of 
changes  are  being  proposed  that  reqidre 
some  explanation,  which  follows: 

1.  The  definitions  of  "on-demand 
operation,"  "scheduled  operation,"  and 
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"supplemental  operation"  would  be 
revised  to  make  it  clear  that  public 
charter  operations  conducted  under  14 
CFR  part  380  are  not  considered 
scheduled  operations. 

2.  Section  119.5  would  be  amended  to 
add  new  paragraph  (k),  which 
incorporates  former  §  135.31  into  part 
119.  The  distribution  table  published 
with  the  part  119  final  rule  stated  that 
§  135.31  had  been  replaced  by  §  119.5. 
but  the  text  was  inadvertently  omitted. 
As  proposed,  this  section  would 
prohibit  advertising  or  otherwise 
offering  to  perform  any  operation 
unauthorized  by  the  FAA,  and  it  would 
apply  to  any  person,  including 
certificate  holders  operating  imder  part 
121,  as  well  as  those  operating  under 
part  135.  The  FAA  believes  this  is  an 
appropriate  extension  since  no  person 
should  be  allowed  to  offer  to  perform 
operations  that  it  has  not  proven  to  the 
FAA  that  it  can  perform  safely.  The 
FAA  does  not  want  an  operator  to  carry 
people  or  property  for  compensation  or 
hire  unless  that  operator  is 
appropriately  certificated  and  imless  it 
operates  under  the  appropriate 
regulations.  The  proposed  rule  would  be 
a  useful  enforcement  tool  that  could  be 
employed  before  a  compensation  or  hire 
operation  occius  by  an  operator  that  is 
not  appropriately  certificated  and  not  in 
compliance  with  rules  applicable  for 
most  comi}ensation  or  hire  operations. 

This  proposed  amendment  also  adds 
§§  119.5(1).  When  former  sections  135.5 
and  121.3  were  recodified  into  one  part 
119,  it  was  the  FAA's  intention  that  all 
of  the  situations  covered  by  those 
sections  would  be  covered  in  new 
sections  119.5(g)  and  119.33.  In  June 
1996,  the  FAA  reinstated  (effective  July 
15, 1996)  the  provisions  of  former 
sections  135.5  and  121.3  by  adding  a 
new  paragraph  1(d)  to  SFAR  38-2.  See 
61  FR  30432. 

One  situation  that  was  not  adequately 
covered  in  the  current  provisions  of  part 
119 — but  which  was  covered  by  former 
sections  135.5  and  121.3  and  is  covered 
by  the  soon-to-expira  SFAR  38-2 
paragraph  1(d) — is  the  situation  where 
an  employee  of  a  certificate  holder,  with 
or  without  the  certificate  holder's 
knowledge,  violates  the  provisions  of 
the  certificate  holder's  operations 
specifications.  For  example,  a  certificate 
holder  only  has  all-cargo  operations 
specifications.  A  flight  crewmember 
employee  brings  along  a  friend  as  a 
passenger  on  the  commercial  flight.  No 
compensation  is  paid  for  the  carriage  of 
the  passenger,  whose  presense  is  not 
necessary  for  the  cargo-only  flight. 
Because  the  flight  crewmember  did  not 
act  as  a  direct  air  carrier  or  commercial 
operator,  the  prohibitions  in  secticm 


119.5(g)  are  inapplicable.  However, 
under  former  sections  135.5  and  121.3 
(and  under  paragraph  1(d)  of  SFAR  38- 
2),  the  flight  crewmember  could  be 
charged  for  violating  limitations  in  the 
certificate  holder's  operations 
specifications.  In  other  words,  if  the 
certificate  was  only  authorized  to  carry 
cargo,  the  carriage  of  passengers  would 
be  contrary  to  the  limitations  in  the 
operations  specifications.  The  FAA 
believes  that  safety  requires  that  people 
who  operate  aircraft  imder  parts  121 
and  135  must  comply  with  the 
provisions  in  a  certificate  holder's 
operations  specifications. 

3.  Section  119.9  would  be  amended  to 
add  language  that  would  allow 
displaying  the  air  carrier  or  operating 
certificate  number  on  an  aircraft  instead 
of  the  name  of  the  certificate  holder.  By 
letter  dated  June  28, 1996  the  National 
Air  Transportation  Association  (NATA) 
petitioned  the  FAA  in  accordance  with 
14  CFR  11.25  to  amend  14  CFR  119.9(b). 
NATA  requested  that  the  requirement  of 
that  section  that  the  name  of  the 
certificate  holder  who  is  operating  the 
aircraft  must  be  "legibly  displayed  on 
the  aircraft"  be  changed  "to  allow 
displaying  the  air  carrier  or  operating 
certificate  number  on  the  aircraft  in  lieu 
of  the  name  of  the  certificate  holder."  In 
its  petition  NATA  stated  that  it 
"represents  a  very  diverse  and  large 
number  of  part  135  on-demand 
operators  who  are  affected  by  the  new 
requirement  in  part  119  to  display  the 
name  of  the  certificate  holder  on  all 
aircraft  operated  under  part  135." 
NATA  pointed  out  that  it  had  in  its 
comments  to  the  commuter  rule  NPRM 
(which  included  part  119)  opposed  this 
new  requirement  and  requested  an 
exclusion  for  part  135  on-demand 
aircraft.  NATA's  petition  contained 
supporting  alignments  for  the  change  it 
requested  which  were  primarily  based 
on  protecting  the  security  and  privacy  of 
certain  on-demand  operations. 

A  summary  of  the  petition  was 
published  in  the  Federal  Register  on- 
July  31, 1996;  the  comment  period 
closed  on  September  30, 1996.  Seventy- 
nine  comments  were  received.  Most  of 
the  comments  received  were  from  on- 
demand  operations  who  agreed  with 
NATA  that  the  FAA  should  not  require 
that  the  name  of  the  operator  be 
displayed  on  the  aircraft  for  reasons  of 
security,  the  expense  of  repainting  the 
aircraft  whenever  it  is  leased  or 
operated  by  another  operator,  and  the 
confusion  that  may  result  from  being 
identified  as  a  scheduled  carrier. 
Commenters  pointed  out  that  their 
clientele  are  business  executives, 
entertainment  personalities,  and 
political  figures  who  choose  their 


particular  type  of  travel  to  maintain 
privacy  and  to  ensiue  greater  security 
than  travel  on  scheduled  airlines  would 
afford.  These  operators  point  out  that 
posting  the  name  of  the  operator  on  the 
aircraft  would  make  it  easier  for 
business  competitors,  media 
representatives,  and  those  with  criminal 
intentions  to  track  their  clients  and  thus 
violate  both  privacy  and  security . 
Comments  also  point  out  that  the  nature 
of  the  on-demand  industry,  where 
aircraft  may  change  operators  on  a  daily 
basis,  make  repainting  the  name  of  the 
operator  on  the  aircraft  an  expensive 
and  time-consuming  requirement.  Some 
operators  note  that  contracts  would 
have  to  be  re-negotiated  with  owners 
who  do  not  want  the  name  of  a  leasor 
displayed  on  the  aircraft.  Finally,  these 
operators  comment  that  if  a  name  is 
displayed  on  the  side  of  an  aircraft, 
international  operations  may  be 
subjected  to  tariffs  and  fees  charged  to 
scheduled  airlines  as  they  may  be 
confused  as  such.  The  National 
Business  Aircraft  Association  (NBAA) 
comments  that  an  aircraft  may  be  listed 
on  several  air  carrier  certificates, 
lending  confusion  to  the  FAA  and 
public  alike  if  all  are  displayed  on  the 
aircraft.  The  NBAA  support's  the 
proposal,  saying  that  it  facilitates 
privacy  and  security.  Likewise, 
Helicopter  Association  International 
supports  the  proposal  and  urges  the 
FAA  to  amend  §  119.9(b)  before  its 
effective  date.  The  Airline  Pilots 
Association  comments  that  the 
proposed  rule  should  have  no  effect  on 
the  requirement  for  aircraft  owned  and 
operated  in  scheduled  air  carrier 
service. 

While  the  FAA  does  not  necessarily 
agree  with  all  of  NATA's  justification, 
the  FAA  agrees  that  display  of  an  air 
carrier  or  operating  certificate  number 
will  meet  the  intent  of  this  requirement, 
which  is  to  provide  a  ready  means  of 
identifying  a  responsible  certificate 
holder  when  an  aircraft  is  periled  and 
the  FAA  has  reason  to  identify  or 
contact  the  certificate  holder.  Therefore, 
the  FAA  proposes  to  amend 
§  119.9(b)(4)  as  requested  by  NATA. 

It  is  proposed  that  the  provision 
allowing  the  Assistant  Administrator  for 
Qvil  Aviation  Security  to  grant 
deviations  irom  the  requirements  of  this 
section  would  be  deleted.  The  FAA  has 
reassessed  the  need  for  deviations  fit)m 
this  section  and  does  not  believe 
deviations  are  necessary. 

4.  Section  lig.21(a)(l)  allows 
certificate  holders  conducting  domestic 
opierations  from  the  Aleutian  Islands  to 
other  points  in  the  State  of  Alaska  to 
request  permission  to  comply  with  the 
dispatching  requirements  of  subpart  U 
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of  part  121  applicable  to  flag  operations. 
The  FAA  proposes  to  allow  domestic 
operations  conducted  from  the  Pribilof 
Islands  and  the  Shumagin  Islands  to 
request  this  authority  as  well.  In  the 
final  rule  for  this  NPRM,  the  FAA  may 
include  other  Alaslum  island  locations 
in  this  provision,  if  requested  to  do  so 
by  conunenters  and  if  adding  the  names 
of  those  islands  is  consistent  with  safety 
considerations. 

5.  Section  119.35,  as  published  in 
December  1995,  contains  the 
application  procedures  for  persons 
applying  for  either  an  Air  Carrier 
Operating  Certificate  or  an  Operating 
Certificate.  Paragraph  (c)  through  (h)  of 
that  section  contain  additional  financial 
and  contract  reporting  requirements  for 
commefcial  operators  conducting 
intrastate  operations.  The  FAA  has 
received  a  number  of  inquiries  about 

§  119.35,  reflecting  confusion  over 
whether  paragraphs  (c)  through  (h) 
contain  additional  requirements  for  air 
carriers.  To  make  it  clear  that  the 
additional  financial  and  contract 
reporting  requirements  apply  only  to 
commercial  operators,  §  119.35  is  being 
split  into  2  sections:  Section  119.35 
would  contain  just  the  certificate 
application  procedures  that  apply  to  all 
applicants,  and  new  §  119.36  would 
contain  the  additional  requirements  for 
commercial  operators.  Section  121.713 
would  be  corrected  to  incorporate  new 
cross  references  to  §  119.36. 

Section  119.35  (c)  through  (h),  as 
published  in  December  1995,  contained 
requirements  that  formerly  appeared  in 
§§  121.47  through  121.49.  When  these 
requirements  were  moved  to  part  119, 
they  applied  to  all  commercial 
operators,  including  those  intending  to 
operate  only  under  part  135. 

Section  135.64  was  added  to  require 
contract  retention  and  financial 
reporting  by  conmiercial  operators 
conducting  operations  under  part  135. 
The  FAA  believes  that  the  extension  of 
the  financial  reporting  requirements  to 
part  135  commercial  operators  may  not 
be  needed. 

Proposed  §  119.36  distinguishes 
between  requirements  for  all 
commercial  operators  and  those 
applicable  only  to  commercial  operators 
imder  part  121.  In  addition,  the 
financial  reporting  requirements  of 
§  135.64(b)  would  be  deleted;  however, 
the  contract  retention  requirements  in 
§  135.64(a)  would  be  retained. 

6.  Several  changes  are  being  proposed 
for  the  management  qualification 
reauirements  in  §§  119.67  and  119.71. 

Section  119.67  (c)  and  (d)  would  be 
revised  to  amend  the  qualification 
requirements  applicable  to  Directors  of 
Maintenance  and  Chief  Inspectors  under 


part  121.  Section  119.71(e)  would  be 
revised  to  amend  the  qualification  and 
experience  requirements  applicable  to 
the  Director  of  Maintenance  under  part 
135.  Both  proposals  establish 
requirements  for  a  person  becoming  the 
Director  of  Maintenance  or  Chief 
Inspector  for  the  first  time.  The  FAA 
recognizes  that  one  of  the  primary 
functions  and  responsibilities  of  persons 
holding  these  required  positions  is  to 
provide  management  oversight  and 
control  for  the  maintenance  program  as 
well  as  the  quality  assurance  function. 
The  FAA  believes  these  amendments 
will  ensure  that  persons  holding  these 
required  management  positions  have  the 
measure  of  experience  and  the 
demonstrated  capability  of  effectively 
managing  these  programs.  Under 
sections  119.67(c)(1)  and  119.71(e)(1). 
the  Director  of  Maintenance  must  have 
held  the  airframe  and  pov/erplant 
ratings  for  3  years.  The  FAA  believes 
that  this  is  a  reasonable  amount  of 
experience  for  the  position  of  Director  of 
Maintenance  and  is  consistent  with 
current  section  119.67(d)(1)  as  well  as 
usual  industry  practice.  In  addition,  the 
1  year  of  maintenance  experience  in  a 
supervisory  capacity  in  maintaining  the 
category  and  class  of  airplane  used  by 
the  certificate  holder,  presently  in  the 
ciurent  rule,  is  now  changed  to  a 
proposed  requirement  for  3  years  of 
supervisory  experience  within  the  last  6 
years  in  a  position  that  exercised 
operational  control  over  maintenance 
program  functions.  The  FAA's  use  of  the 
term  "operational  control"  is  consistent 
with  the  cvirrent  requirement  for 
Director  of  Operations  and  recognizes 
that  the  primary  function  of  a  Director 
is  to  manage  the  overall  program, 
whether  it  be  a  maintenance  program  or 
aircraft  operations.  In  addition^  since 
certificate  holders  are  required  to  collect 
and  analyze  data  relative  to  the 
performance  and  effectiveness  of  the 
maintenance  program  and  to  correct 
deficiencies  in  that  maintenance 
program  when  deemed  necessary,  the 
FAA  must  ensure  that  persons 
exercising  control  over  the  maintenance 
program  have  the  level  of  qualification 
and  experience  that  will  dlow  those 
persons  to  carry  out  their  duties  and 
responsibilities  with  the  degree  of 
expertise  consistent  with  the  certificate 
holder's  responsibility  to  operate  with 
the  highest  possible  degree  of  safety  in 
the  public  interest.  Under  section 
119.67(c)(4)(B),  the  FAA  proposes  to 
replace  the  word  "repairing"  with  the 
word  "maintaining",  as  the  latter  is 
consistent  with  the  definition  of 
maintenance  as  defined  in  section  1.1. 
In  addition,  the  word  "maintaining" 


reflects  the  broader  experience  level 
more  appropriate  to  the  Director 
position. 

For  the  Chief  Inspector  position,  the 
proposed  change  in  section  119.67(d)(2) 
to  have  3  years  of  supervisory  or 
managerial  experience  within  the  last  6 
years  is  consistent  with  current  section 
119.67(c)(4).  The  justification  for  this 
proposed  change  is  the  same  as  the 
justification  for  the  similar  proposed 
change  for  Directors  of  Maintenance. 
For  both  positions,  the  FAA  finds  it 
reasonable  and  prudent  to  recognize  the 
experience  of  those  persons  who  have 
had  previous  experience  as  Director  of 
Maintenance  or  Chief  Inspector  by 
proposing  different  experience 
requirements  for  persons  who  are  new 
to  the  positions  versus  those  who  have 
had  previous  experience. 

Section  119.67(e)  would  be  revised  to 
clarify  that  certificate  holders  may 
request  a  deviation  from  the  experience 
requiremsnts  of  the  section,  but  not 
from  the  airman  certificate  requirements 
of  the  section.  Therefore,  a  certificate 
holder  would  not  be  allowed  to  employ 
a  person  who  does  not  hold  the  required 
airman  certificate  (e.g.,  ATP  certificate, 
commercial  pilot  certificate,  mechanic 
certificate). 

Section  11€.71  contains  the 
management  qualification  requirements 
that  formerly  appeared  in  §  135.39. 
Section  119.71  (b)  and  (d)  require  that 
the  Director  of  Operations  and  the  Chief 
Pilot,  respectively,  must  hold  at  least  a 
commercial  pilot  certificate  with  an 
instrument  rating.  However,  imder 
fonner  §  135.39  the  instrument  rating 
was  required  only  if  any  pilot  in 
command  for  that  certificate  holder  was 
required  to  have  an  instrument  rating. 
For  operations  such  as  a  VFR  only 
helicopter  operation,  the  pilot  in 
command  is  not  required  to  hold  an 
instrument  rating.  Therefore  §  119.71  (b) 
and  (d)  would  be  revised  to  match  the 
intent  of  former  §  135.39. 

Section  119.71(e)  would  be  revised  to 
clarify  the  qualification  requirements  to 
Directors  of  Maintehance  under  part  135 
and  to  establish  requirements  for  a 
person  becoming  the  Director  of 
Maintenance  for  the  first  time. 

7.  A  new  Special  Federal  Aviation 
Regulation  would  be  added  to  pari  121 
to  address  two  problems  that  relate  to 
compliance  with  §  121.99  and  a  third 
problem  that  relates  to  compliance  with 
§  121.395.  The  first  involves  certain 
communications  problems  that  exist  in 
Alaska  and  other  areas  that  affect 
certificate  holders  who  are  required  by 
§  121.99  to  "show  that  a  two-way  air/ 
groimd  communication  system  is 
available  at  all  points  that  will  ensure 
reliable  and  rapid  communications 
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imder  normal  operating  conditions  over 
the  entire  route  (either  direct  or  via 
approved  point  circuits)  between  each 
airplane  and  the  appropriate  dispatch 
o£Bce  and  between  each  airplane  and 
the  appropriate  air  traffic  control  unit." 
In  certain  areas  the  lack  of  infrastructure 
or  appropriate  technology  currently 
prevents  certificate  holders  ttom 
establishing  such  systems.  For  other 
certificate  holders,  the  nature  of  their 
operations  (e.g.,  flying  at  low  altitudes 
or  in  mountainous  terrain)  prevents 
them  frY>m  using  current  communication 
systems  that  may  be  reliable  only  at 
higher  altitudes.  The  proposed  SFAR 
would  require  such  certificate  holders  to 
comply  with  the  "over  the  entire  route" 
language  of  §  121.99  to  the  maximum 
extent  feasible.  However,  a  certificate 
holder  who  shows  to  the  Administrator 
that  communications  gaps  exist  due  to 
such  reasons  as  lack  of  infrastructiue, 
ATC  operating  restrictions,  the  terrain, 
operating  altitude,  or  feasibility  of  a 
certain  kind  of  communications  system, 
would  be  allowed  to  continue  to  operate 
over  that  route  if  the  certificate  holder 
establishes  alternative  procedures  for 
prompt  re-estabUshment  of 
conmnmication,  for  establishment  that 
the  airplane  arrived  at  its  destination, 
and  for  flight  locating  purposes.  Relief 
would  only  be  granted  after  the 
certificate  holder  shows  that  it  will  meet 
the  requirements  to  the  maximum 
extent  possible.  In  granting  such 
approval,  the  Administrator  would 
consider  the  following: 

a.  The  operator  has  an  established 
dispatch  communication  system. 

b.  Gaps  in  communication  are  not 
over  the  entire  route,  but  only  over 
portions  of  the  route. 

c.  When  communication  gaps  occur, 
they  occur  due  to  lack  of  infrastructure, 
geographical  considerations,  or  assigned 
operating  altitude. 

d.  Procedures  are  established  for  the 
prompt  re-establishment  of 
communications. 

e.  The  operator  has  presented  a  plan 
or  schedule  for  coming  into  compliance 
with  the  communications  requirements 
in  §121.99. 

The  certificate  holder  would  obtain 
the  approval  of  the  Administrator, 
coordinated  through  the  FAA's  Air 
Transportation  Division  (AFS-200),  in 
its  operations  specifications.  This  type 
of  alternative  compliance  approval 
would  only  be  available  for  scheduled 
o|}erations  with  airplanes  having  a 
passenger-seat  configiiration  of  30  seats 
or  fewer,  excluding  each  crewmember 
seat,  and  a  payload  capacity  of  7,500 
pounds  or  less  under  part  121  of  this 
chapter* 


The  second  §  121.99  related  problem 
involves  certificate  holders  who 
conducted  or  who  might  in  the  future 
conduct  scheduled  intrastate  operations 
in  Alaska.  Under  the  pre-comniuter  rule 
amendments  these  operations  operated 
under  the  ndes  apphcable  to  flag  air 
carriers  and  thus,  under  the  last 
sentence  of  §  121.99.  were  not 
prohibited  from  using  a 
communications  system  operated  by  the 
United  States.  For  certificate  holders 
operating  intrastate  in  Alaska,  whether 
certificated  before  or  after  January  19, 
1996,  it  is  impractical  at  the  present 
time  to  require  that  the  required 
communications  system  be  independent 
of  any  system  operated  by  the  United 
States.  Therefore  even  though  these 
certificate  holders  will  otherwise  be 
required  to  comply  with  the  operating 
rules  for  domestic  operations,  under  Uie 
proposed  SFAR  they  would  be  allowed 
to  use  systems  operated  by  the  United 
States,  when  there  is  no  practical 
alternative,  for  the  efiiective  period  of 
the  SFAR.  The  FAA  further  proposes  to 
amend  §  121.99  to  require  that, 
concurrent  with  the  expiration  of  the 
SFAR,  all  flag  operations  in  Alaska,  not 
just  those  affected  by  the  commuter  rule 
change  mentioned  above,  have 
commimications  systems  that  are 
independent  of  any  system  operated  by 
the  United  States. 

The  third  issue  addressed  by  the 
proposed  SFAR  relates  to  the  use  of 
aircraft  dispatchers  by  former  commuter 
operations  in  Alaska  who  are  required 
by  the  commuter  rule  to  conduct  those 
operations  under  the  rules  for  domestic 
operations  in  part  121.  Normally  the 
FAA  requires  th^t  each  certificate 
holder  subject  to  §  121.395  have  aircraft 
dispatchers  that  work  solely  for  that 
certificate  holder.  However,  small 
operations  located  in  remote  areas  find 
it  hard  to  attract  qualified,  certificated 
aircraft  dispatchers  to  work  and  live  in 
those  areas.  Furthermore  the  workload 
often  does  not  justify  devoting  a  staff 
position  to  that  function.  Therefore  the 
FAA  proposes  to  allow  certificate 
holders  conducting  scheduled 
operations  in  Alaska  with  airplanes 
having  a  passenger-seat  configiu^tion  of 
30  seats  or  fewer,  excluding  each 
crewmember  seat,  and  a  payload 
capacity  of  7,500  pounds  or  less  under 
part  121  of  this  chapter,  to  share  aircraft 
dispatchers  if  they  are  authorized  to  do 
so  by  the  Administrator.  Before  granting 
such  an  authorization,  the 
Administrator  would  consider: 

1.  The  operators'  joint  plans  for 
complying  with  the  aircraft  dispatcher 
training  rules  In  subpart  N  of  part  121 
of  this  chapter  and  the  aircraft 
dispatcher  quafification  and  duty  time 


limitation  rules  in  subpart  P  of  part  121 
of  this  chapter. 

ii.  The  number  of  flights  that  the 
aircraft  dispatcher  would  be  responsible 
for. 

iii.  Whether  the  responsibihties  of  the 
dispatcher  would  be  beyond  the 
capabiUty  of  a  sinjgle  dispatcher. 

The  SFAR  wou^  expire  4  years  after 
it  is  issued  because  the  FAA  expects 
that  adequate  communications  fadUties 
will  become  available  in  all  parts  of 
Alaska  and  other  areas  within  that  time. 

8.  Section  121.99  would  also  be 
amended  to  allow  for  "other  means  of 
communication  approved  by  the 
Administrator"  as  an  alternative  to  the 
two-way  radio  communication  system 
required  by  that  section.  This  would 
allow  certificate  holders  to  use  other 
types  of  technology,  such  as  datallnk  or 
telephonic  communication  systems,  to 
comply  with  this  section. 

9.  In  the  commuter  rule,  §  121.133 
was  revised  to  allow  a  certificate  holder 
to  prepare  its  maintenance  manual  in 
any  form  acceptable  to  the 
Administrator.  Previously,  certificate 
holders  were  limited  to  printed  form  or 
microfilm.  The  FAA  proposes  to  amend 
the  manual  requirements  in  §§  121.137 
121.139, 125.71. 135.21,  and  135.427  to 
include  the  "any  form  acceptable  to  the 
Administrator"  language.  In  addition, 
these  sections  would  be  amended  to 
clarify  that,  regardless  of  the  form  of  the 
maintenance  manual,  it  must  be 
retrievable  in  the  English  language. 
Certificate  holders  who  purchase 
equipment  from  foreign  manufacturers 
or  previous  foreign  owners  must  ensure 
that  the  maintenance  instructions  to  be 
followed  by  their  employees  and 
reviewed  by  the  FAA  are  in  English. 

10.  Section  121.305(j),  as  publisbed  In 
December  1995,  contained  two  new 
provisions  requiring  third  attitude 
indicators  in  turbopropeller  powered 
airplanes  having  a  passenger  seat 
configuration  of  30  seats  or  fewer. 
However,  the  new  rule  language  made  it 
unclear  what  the  continuing 
requirements  are  for  turbopropeller 
powered  airplanes  with  more  than  30 
seats.  These  airplanes  have  been 
required  to  have  third  attitude 
indicators  since  October  1994.  Therefore 
§  121.305(1)  would  be  revised  to  clarify 
the  requirements  for  each  size  of 
airplane. 

11.  Two  changes  are  necessary  to 
address  compliance  with  the  emergency 
lighting  and  marking  requirements  in 

§  121.310  by  operators  of  10-19  seat 
aircraft  that  are  affected  by  the 
commuter  rule. 

First,  paragraph  (b)(1)  of  §  121.310 
requires  that  the  identity  and  location  of 
each  passenger  emergency  exit  must  be 
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mariced  so  that  the  exit  is  recognizable 
from  a  distance  equal  to  the  width  of  the 
cabin  and  that  the  location  of  the  exit 
must  be  indicated  by  a  sign  visible  to 
occupants  approaching  along  the  main 
passenger  aisle.  (A  passenger  is 
considered  to  be  "approaching  along  the 
main  aisle"  when  that  passenger  rises 
from  the  seat  and  steps  into  the  aisle.) 
Paragraph  (b](lj(i)  requires  that  one  of 
the  locating  signs  must  be  on  the  ceiling 
of  the  cabin.  Most  of  the  10-19  seat 
airplanes  used  by  operators  subject  to 
the  commuter  rule  do  not  have  locating 
signs  on  the  ceiling,  but  have  been 
allowed  to  use  two-dimensional  signs 
mounted  flush  to  the  cabin  sidewalls. 
The  FAA  did  not  specifically  address 
this  issue  in  the  preamble  to  the 
commuter  rule,  but  has  recently  learned 
that  compliance  with  the  requirements 
of  §  121.310(b)(1)  by  March  20, 1997, 
will  be  impossible,  because  complying 
signs  have  not  been  designed  or 
manufactured  for  those  airplanes. 
Therefore  the  FAA  proposes  to  allow  2 
years  bom  the  date  of  the  final  rule  for 
this  NPRM  for  the  affected  operators  to 
install  emergency  exit  locating  signs 
that  comply  with  §  121.310(b)(1).  The 
additional  2  years  for  compliance  would 
be  granted  to  both  in-service  10-19  seat 
airplanes  and  newly  manufactured  10- 
19  seat  airplanes,  llie  simplest  means  of 
complying  would  be  to  replace  the  two- 
dimensional  signs  with  beveled  or 
three-dimensional  signs  that  can  be  read 
easily  at  the  cabin  extremes;  that  type  of 
sign  would  function  to  both  identify  and 
locate  the  corresponding  exit. 

Second,  §  121.310(b)(2)  identifies  the 
certification  requirements  for  passenger 
emergency  exit  marking  and  locating 
signs.  The  FAA  intended  that  the 
airplanes  used  by  commuter  operators 
who  are  transitioning  to  part  121  would 
continue  to  meet  the  certification 
standards  in  the  type  certificate  for  each 
airplane.  However,  the  requirements  of 
§  121.310(b)(2)  were  based  on  the  dates 
of  the  application  for  airplane  type 
certification  as  they  related  to 
requirements  for  transport  category 
airplanes;  therefore  it  is  necessary  to 
add  a  new  subparagraph  that  provides 
for  the  10-19  seat  nontransport  category 
airplanes  that  will  be  operated  under 
part  121.  The  proposal  would  add  a 
subparagraph  (b)(2)(iii)  to  address  the 
10-19  passenger  seat  nontransport 
category  airplanes.  Similar  to 
subparagraph  (b)(2)(i),  it  would  mandate 
the  sign  limiinescence  be  160 
microlamberts  at  the  time  of 
manufacture;  it  would  also  prohibit  the 
use  of  a  sign  in  service  if  the 
luminescence  decreases  to  below  100 


microlamberts.  Proposed  subparagraph 
(b)(2)(iii)  should  provide  adequate 
levels  of  limiinescence;  the  signs  would 
have  the  same  brightness  as  signs  in 
some  transport  category  airplanes 
currently  manufactured  and  currently 
operated  under  part  121,  which  have 
longer  distances  between  exits  than  the 
10-19  passenger  seat  airplanes. 

The  final  rule  for  this  NPRM  will 
contain  references  to  these  changes  to 
§  121.310  in  a  revised  version  of  "Table 
1 — Summary  of  New  Equipment  and 
Performance  Modifications  for  Affected 
Commuters"  fit>m  the  conmiuter  rule 
and  in  a  revised  version  of  Appendix  L 
to  part  121. 

12.  Section  121.333(c)  would  be 
amended  to  correct  an  omission 
concerning  the  use  of  quick-doiming 
oxygen  masks  at  flight  levels  above  250 
as  a  substitute  for  having  one  pilot  at  the 
controls  wear  and  use  an  oxygen  mask 
at  all  times.  For  pressurized  turbine 
engine  powered  airplenes,  §  121.333(c) 
has  allowed  the  availability  of  a  quick- 
donning  mask  to  be  a  substitute  for 
wearing  and  using  a  mask  at  all  times 

at  or  below  flight  level  410.  However, 
under  §  135.89(b)(3)  at  least  one  pilot  at 
the  controls  of  a  pressurized  airplane  is 
required  at  altitudes  above  flight  level 
350  to  wear  and  use  an  oxygen  mask  at 
all  times.  For  those  10-30  passenger 
aircraft  that  will  be  operating  under  part 
121  as  a  result  of  the  commuter  rule 
amendments,  flight  level  350  rather  than 
flight  level  410  would  continue  to  be  the 
appropriate  altitude  at  which  at  least 
one  pilot  at  the  controls  would  be 
required  to  wear  an  oxygen  mask  at  all 
times.  Since  the  commuter  rule  was  not 
intended  to  relax  this  requirement,  the 
FAA  proposes  to  amend  §  121.333(c)  to 
incorporate  the  requirements  of 
§  135.89(b)(3)  for  airplanes  with  less 
than  31  seats,  excluding  any  required 
crewmember  seat  and  a  payload 
capacity  of  7,500  pounds.  Since  affected 
operators  are  already  complying  with 
the  part  135  requirement,  this  proposed 
change  would  not  impose  any 
additional  burden. 

13.  Section  121.437  would  be 
amended  to  eliminate  a  redundancy  that 
was  created  by  an  earlier  corrective 
amendment  and  by  adding  a  new 
sentence  that  would  have  the  effect  of 
codifying  an  existing  exemption  that  has 
been  in  effect  since  1980. 

By  letter  dated  January  28, 1980,  the 
Air  Transport  Association  petitioned  the 
FAA  for  an  exemption  from  §  121.437(b) 
to  allow  its  members  and  pilots  to 
continue  to  be  issued  category  and  class 
ratings  by  presenting  proof  of 
compliance  with  the  training 


requirements  of  subpart  N  of  part  121 
and  the  proficiency  check  requirements 
of  §  121.441  after  July  1, 1980.  A 
siunmary  of  the  petition  was  published 
in  the  Federal  Register  on  February  28, 
1980,  andno  comments  were  received. 
(kant  of  Exemption  No.  2965  was 
signed  on  April  23, 1980,  allowing  a 
pilot  employed  by  a  part  121  certificate 
holder  as  a  flight  crewmember  to  be 
issued  additional  category  and  class 
ratings  to  the  pilot's  certificate  if  the 
pilot  has  satisfactorily  completed  the 
appropriate  training  requirements  of 
subpart  N  and  the  proficiency  check 
requirements  of  §  121.441  by  presenting 
proof  of  this  to  the  Administrator. 
Exemption  No.  2965  has  been  extended 
9  times;  the  current  exemption  is  No. 
29651  which  expires  on  July  31, 1997. 

By  letter  dated  August  15, 1983,  the 
ATA  petitioned  the  FAA  to  codify  the 
relief  provided  in  Exemption  No.  2965 
by  amending  §  121.437.  A  summary  of 
the  petition  was  published  in  the 
Federal  Register  on  September  29, 1983, 
and  one  comment  was  received.  The  Air 
Line  Pilots  Association  commented  that 
if  additional  category  and  class  ratings 
are  obtained  in  this  way,  that  the 
proficiency  check  should  be 
administered  by  an  FAA  inspector  or 
designated  examiner. 

The  FAA  partially  agrees  with  ALPA 
that  FAA  inspectors  or  designees  should 
either  observe  or  conduct  a  portion  of 
all  required  proficiency  checks.  In  fact, 
as  a  matter  of  day  to  day  operation,  FAA 
approved  work  programs  mandate  that  a 
certain  percentage  of  those  proficiency 
checks  be  observed  by  FAA  inspectors 
during  routine  training  program 
surveillance.  Over  the  16  years  that  the 
exemption  has  been  in  effect,  the  FAA 
has  noted  no  derogation  of  safety.  In  this 
light  and  since  the  FAA  does  not  have 
the  resources  to  conduct  each 
proficiency  check  required  by  the  rule, 
the  FAA  proposes  to  codify  Exemption 
2965  into  §  121.437. 

Corrections  to  Tables 

Table  2,  Comparable  Sections  in  Parts 
121  and  135,  originally  published  in  the 
Federal  Register  on  December  20, 1995 
(60  FR  65850),  and  January  26, 1996  (61 
FR  2618),  is  corrected  and  republished 
below. 

Tables  3  and  4,  the  Derivation  and 
Distribution  Tables  for  Part  119, 
originally  published  in  the  Federal 
Register  on  December  20, 1995  (60  FR 
65888-91),  and  January  26, 1996  (61  FR 
2619),  are  corrected  and  republished 
below. 
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[This  table  shoM« 


Table  2.— Comparable  Sections  in  Parts  121  and  136 


^^^^r^'^'^iSJSS'^J^lSI^J^^  andl35  by  issue.  Affected  commutsfs,  howMver,  must  convly  wNh  tf 
121  that  are  apphcabte  to  tttetToperaiions.  not  just  the  ones  listod  in  this  table  or  d^ 


eedions  in  part 


Subject 


Part  121,  Subparts  E  and  F— Approval  of  Routes:  Domestic,  Flag,  and 
Supplemental  Operations. 

Part  121,  Subpart  G-Manual  Requirements: 

Contents  and  personnel 

Airplane  figM  manual _ 

Part  121,  Subpart  I—Airplane  Performance  Operaling  Limitations 

Part  121 ,  Subpart  J— Special  Airworthiness  Requirements: 

Internal  doors 

Cargo  canied  in  the  passenger  compartment „!!.Z"! 

Landhig  gear  aural  warning  device  

Emergency  evacuation  and  dHching  demonstration 

New  spedal  ainworthiness  requirwnents  (retrofit)  and  requirements 
applicable  to  future  manufactured  airplanes: 

Ditching  emergency  exits  „ 

Takeoff  warning  system „ 

Part  121,  Subpart  K— Instrument  and  Equipment  Requirements  

.     Third  attitude  indk»tor > . 

Lavatory  fire  protection 

Emergency  equipment  inspection _ 

Hand^wld  fire  extinguishers „ 

First  aid  Kits  and  medh^al  kits „„ 

Crash  ax „ . 

Emergency  evacualton  lighting  and  marking  requirements  '.. 

Seatbacks  »....„ _.._....„ 

Seatbelt  and  shoukler  harnesses  on  the  ffij^  deck !™" 

Interior  materials  and  passenger  seat  cushion  flammability 

Miscellaneous  equipment  . 

Cockpit  doors  and  door  keys 

Cargo  and  baggage  compartments „ 

Fuel  tank  access  covers „ . 

Passenger  infomwtton ^ 

Instnjmenis  and  equipment  for  operattons  at  night 

Oxygen  requirements  ..„ 

Portable  oxygen  for  flight  attendants r. 

Protective  breathing  equipment  (PBE)  „.. 

Emergency  equipment  for  extended  oveiwater  operattons 

Fkitatton  devices 

Pilot  heat  indtoatnn  system _ ..^....."1 

Radk)  equipment „ 

Emergency  equipment  for  operatmns  over  uninhabited  terrain 

TCAS 

Right  data  recorders _ .,.„ 

Airtxme  weather  radar 

Cockpit  voce  recorders ""....... 

Low-altitude  windshear  systems 

Ground  proximity  warning  system  (GPWS) 
Part  121,  Subpart  L— Maintenance,  Preventive  Maintenance,  and  Alter- 
ations: 

Appficability 

Responsibility  lor  Airworthiness _ 

Maintenance,  preventive  maintenance,  and  alteration  organizatnn  .... 

Manual  requirements  „ 

Required  inspectwn  personnel „ „. 

Continuing  analysts  and  surveillance  _ 

Maintenance  arxl  preventative  mainterance  trainirig  programs  

Maintenance  and  preventative  maintenance  personnel  duty  time  limi- 
tattons. 

Certificate  requirements _ 

Authority  to  perform  and  approve  maintenanoe,  preventative  mainte- 
nance, and  alteratkxis. 

Maintenance  reconing  requirements „ 

Transfer  of  maintenance  records 

Part  121,  Subpart  M— Airman  and  Crewmember  Requirtsmente: 

Right  attendant  complement 

Flight  attendants  being  seated  during  movement  on  the  surface 

Right  attendants  or  other  qualified  personnel  at  the  gate  „. 

Part  121,  Subparts  N  and  O— Training  Program  and  Crewmember  Re- 
quiremente. 


135Sectton 


135.213 


13521.  .23  .... 
135.365^.387 


135.87 

135  APP  A,  Sec.  30 


135.149 


135.177(b) 

135.155  

135.177(a)(1) .. 
135.177(a)(2) .. 
135.l78(c)-{h) 

135.117  

135.171  

135.169(a) 


135.127 
135.159 
135.157 


135.167 


135.158 

135.161 

135.177. 

135.180 

135.152 

135.173, 

135.151 


178 


175 


135.153 


135.411(a)(2). 

135.413  

135.423,  .425 

135.427  

135.429  

135.431  

135.433  


135.435 
135.437 

135.439 
135.441 


135.107  .... 
135.128(a) 


135.291-135.353 


121  Sectton 


121J7,        121.99,        121.101. 
121.107. 

121.133.  .135. 121.137 

121.141 

121.1^-.197. 

121.217. 
121286. 
121289. 
121291. 


121293(a)  (new). 

121293(b)  (new). 

121J05(|). 

121206. 

121209(b). 

121209(c). 

121209(d). 

121209(e). 

121210(c)-{h). 

121.311(e). 

121211(f). 

121212(b). 

121213(c). 

121213{fHg).  121.587. 

121214.221. 

121216. 

121217. 

121223. 

121.327-235. 

121233(d). 

121237. 

121.339. 

121.340. 

121.342. 

121.345-251. 

121253. 

121.356. 

121.343. 

121.357. 

121.359. 

121258. 

121.360. 


121.361. 

121.363. 

121.365.  .367. 

121269. 

121.371. 

121273. 

121275. 

121277. 

121278. 
121279. 

121.380. 
121.380a. 

121.391. 

121.391(d). 

121291(e),     121.417.     121293 

(new). 
121.400-121.459. 
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Table  2.— Comparable  Sections  in  Parts  121  and  135— Continued 

fThis  tabie  shows  the  coniparable  sections  in  pens  121  and  135  t)y  Issue.  Affected  commuters,  however,  must  comply  with  ail  sections  in  part 
121  that  are  applicable  to  ttieir  operations,  no^just  the  ones  listed  in  this  table  or  dtecussed  in  this  preamble.] 


Subject 


Part  121,  Subpart  P— Aircraft  Dispatcher  Qualifications  and  Duty  Time 

Umitalkxis:  Domestic  and  Flag  Air  Carriers. 
Part  121,  Subparts  0,  R,  and  S— Flight  Time  Limitations  and  Rest  Re- 
quirements: Domestic,  Flag,  and  Supplemental  Operations. 
Part  121 ,  Subpart  T— Flight  Operations: 

Operational  corlrol _ „ 

Admission  to  the  flight  deck 

Emergency  procedures _ ~ 


Passenger  information 

Oxygen  for  me(ical  use  by  passengers 

AloohoKc  (leverages ».........>...„ „.... 

Retention  of  items  of  mass ~ _..„.........«« 

Cabin  ozone  corwentralion 

Minimum  altitudes  for  use  of  aulopiot 

Fonrard  obeerver's  seat 

Authority  to  refuse  transportation  ..».................._............ 

Carry-on  baggage 

Airports 

Part  121,  Subpart  l>— Dispatching  and  Fight  Release  Rules: 

FHgM  release  authority  «......«.«. 

Dispatch  or  fight  release  under  VFR  ..........„.._.........„... 

Operations  in  icing  condHions  ............._......>.„..._....»„..„ 

Fuel  reserves  _ 

Part  121,  Subpart  V— Records  and  Reports: 

Mechanical  reiabilty  reports 

Mechanic  al  intemiJtion  summary  report  ........._.............. 

Alteration  and  repair  reports _ 

Akworttiiness  releaM  or  airplane  log  entry 

Other  recortfceeping  requirements  ........ — ..................... 


135  Section 


135261-135.273 


135.77,  .79 

135.75  

135.19,  .69 


127 


135.117, 

135.91  

135.121  

135.87.  .122 


135.93  .... 
135.75  .... 
135.23(q) 
135.87  .... 
135.229  .. 


135.227  

135.209,  .223 


135.65(c)  

135.415  

135.417  

135.439(a)(2) 
135.443  


121  Section 


121.461-121.465. 
121.470-121.525. 


121.533.  .536. 121.537. 

121.547. 

121.551,  .553,  121.557.  .559 

121.566  (new). 
121.571(a).  121.573, 121.585. 
121.574. 
121.575. 
121.576.  .577. 
121.578(b). 
121.579. 
121.581. 
121.586. 
121.589. 
121.59a 

121.597. 
121.611. 
121.629. 
121.639.  .641. 121.643.  .645. 

121.701(a). 

121.703. 

121.705(b). 

121.707. 

121.709. 

121.711,  ,713, 121.715. 


Table  3.— Derivation  Table  for  Part  119 


New  Section 


Based  on 


Subpart  A: 

119.1(a) 

119.1(b) 

119.1(c)  „ 

119.1(d)  . 

119.1(e)  

119.2 

119J 

119.5(a)  

119.5(b)  

119.5(c)  

119.5(d) 

119.5(e)  

119.5(g) 

119.5(h) 

119.5(1)  

119i(D  

119.5(k)  

119.7(a) 

119.7(b) 

119.9(a) 

119.9(b)  

SubpwtB: 

11921(a)  ..... 
11921(b)  ..... 
11921(c)  ..... 
11923(a)  ..J 

11923(b)  

1192S(a)  ..„. 
11925(b)  „... 

SubpwtC: 

119J1 


New  language. 

SFAR  38-2,  Section  1(a). 

New  language. 

New  language. 

New  language. 

New  language. 

SFAR  38-2,  Section  6  and  new  language. 

SFAR  38-2,  Section  2(a). 

SFAR  38-2,  Section  2(b). 

New  language. 

SFAR  38-2,  Section  1  (a)(3). 

SFAR  38-2,  Section  1  (a)(3). 

SFAR  38-2.  Section  1(b). 

SFAR  38-2.  Section  1(c),  121.4, 135.7. 

SFAR  38-2.  Flush  paragraph  folowing  Section  1(a)(3)  and  new  language. 

12127(a)(1),  121.51(a)(1),  135.13(a)(3). 

135.33. 

136J1. 

SFAR  38-2.  Section  3. 

12123,  121.43. 

13529. 

New  language. 

SFAR  38-2,  Section  4(a).  121 .3. 121 .5. 

SFAR  38-2,  Section  4(b). 

New  lartguage. 

SFAR  38-2,  Section  5(a). 

SFAR  38-2,  Section  5(b). 

SFAR  38-2,  Section  4(c),  5  (c),  and  (d)  and  new  language. 

SFAR  38-2,  Section  4(c),  5  (c),  and  (d)  and  new  language. 

SFAR  38-2,  Section  1(c),  2  (a)  and  (b).  121.3,  and  135.5. 
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Table  3.— Derivation  Table  for  Part  119— Continued 


New  Section 


119.33(a) 

119.33(b) 

119.33(c) 

119.35(a) 

119.35(b) 

119.36(a) 

119.36(b) 

119.36(c) 

119.36(d) 

119.36(e) 

119.36(f) 

119.37(a) 

119.37(b) 

119.37(c) 

119.37(d) 

119.37(e) 

119.39(a) 

119.39(b) 

119.41(a) 

119.41(b) 

119.41(c) 

119.41(d) 

119.43(a) 

119.43(b) 

119.43(c) 

119.47(a) 

119.47(b) 

119.49(a) 

119.49(b) 

119.49(c) 

119.51(a) 

119.51(b) 

119.51(c) 

119.51(d) 

119.51(e) 

119.53(a) 

119.53(b) 

119.53(c) 

119.53(d) 

119.53(e) 

119.53(f) 

119.55(a) 

119.55(b) 

119.55(c) 

119.55(d) 

119.55(e) 

119.57(a) 

119.57(b) 

119.58(a) 

119.58(b) 

119.58(c) 

119.59(a) 

119.59(b) 

119.59(c) 

119.59(d) 

119.59(e) 

119.59(f) 

119.61(a) 

119.61(b) 

119.61(c) 

119.63(a) 

119.63(b) 

119.65(a) 

119.65(b) 

119.65(c) 

119.65(d) 

119.65(e) 

119.67(a) 

119.67(b) 

119.67(c) 

119.67(d) 

119.67(e) 


Based  on 


SFAR  38-2,  Section  1(c).  2  (a)  and  (b),  3, 121.3, 135.5, 135.13(a). 

SPAR  38-2.  Section  1(c).  2  (a)  and  (b).  3, 121.3, 135.5, 135.13(a). 

SFAR  38-2,  Section  1(c).  2  (a)  and  (b),  3, 121.3, 135.5, 135.13(a). 

121.26, 121.47(a),  135.11(a). 

12156, 121.47(a),  135.11(a). 

121.47(a). 

121.47(b). 

121.47(c). 

121.47(d). 

121.48. 

121.49. 

121.25(a),  121.45(a).  135.11(b)(1)  and  new  language. 

121.25(a).  121.45(a),  135.11(b)(1)  and  new  language. 

121.25(a),  121.45(a),  135.11(b)(1)  and  new  language. 

12125(a).  121.45(a),  135.11(b)(1)  and  new  language. 

121.25(a),  121.45(a).  135.11(b)(1)  and  new  language. 

121.27(a)(2).  121.51(a)(3),  135.11(b)(1). 

12127(a)(2).  121.51.  135.13  (a)(2)  and  (b). 

121.77(a).  135.15(a). 

New  language. 

121.77(b).  135.15(b). 

121.77(c).  135.15(b). 

121.75(b),  135.63(a)(2). 

121.75(b),  135.63(a)(2). 

121.75(a),  135.81. 

13527(a). 

121.83,  13527(b). 

121.5. 121.25(b),  121.45(b).  135.11(b).  and  new  language. 

121.45(b).  135.11(b)(1)  and  new  language. 

135.11(b)(1)  and  new  language. 

121.79(a),  135.17(a). 

121.79(b),  135.17(d). 

121 .79(c).  135.17(b),  and  new  language. 

121.79(d),  135.17(c)  and  (d). 

121.79(b),  135.1 7(c)  and  (d). 

121.6(a). 

New  language. 

121.6(b). 

121.6(c). 

New  language. 

New  language. 

121.57  (a)  and  (b). 

121.57  (a)  and  (b). 

121.57  (a)  and  (b). 

121.57  (a)  and  (b). 

121.57  (a)  and  (b). 

121.57(c). 

New  language. 

135.19(b). 

135.19(a). 

135.19(c). 

1 21 .81  (a),  1 35.73,  and  new  language. 

121.73,  121.81(a),  135.63(a),  135.73,  and  new  language. 

121.81(a). 

New  language. 

New  language. 

New  language. 

12129(a).  121.53  (a),  (c),  and  (d),  135.9(a). 

12129(a),  121.53(c),  and  new  language. 

135.35. 

New  language. 

New  language. 

121.59(a). 

121.59(b). 

121.59(b). 

121.61  and  new  language. 

121.59(c). 

121.61(a)  and  new  language. 

121 .61  (b)  and  new  language. 

121.61(c),  135.39(c)  and  new  language. 

121.61(d)  and  new  language. 

121.61(b),  135.39(d). 
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Table  3.— Derivation  Table  for  Part  119— Continued 


New  Section 


119.69(a) 
119.69(b) 
119.69(c) 
119.69(d) 
119.69(e) 
119.71(a) 
119.71(b) 
119.71(c) 
119.71(d) 
119.71(e) 
119.71(0 


Based  on 


135.37(a). 

121.59(b).  135.37(b). 
121.59(b). 

135.39  and  new  language. 
121.59.  135.37(c). 
135.39(a)(1)  and  new  language. 
13S.39(a)(2)  and  new  language. 
135.39(b)(1)  and  new  language. 
13S.39(b)(2)  and  new  language. 
135.39(c)  and  new  language. 
135.39(d)  and  new  language. 


Table  4.— Distribution  Table  for  Part  121.  Part  135,  and  SFAR  38-2  Sections  Being  Replaced  by  Part  119 


Part 


121: 

121.3 ™. 

121.4 

121.5 

121.6(a)  ...... 

121.6(b)  

121.6(cJ  

121.7 

121.9 

121.13 

121.21 

121.23 

121.25(a)  .... 
121.25(b)  .... 

121.26 

121.27(a)(1) 
121.27(a)(2) 
121.29(a)  .... 

121.41  

121.43 

121.45(a)  .... 
121.45(b)  .... 
121.47(a)  .... 
121.47(b)  .... 
121.47(c)  .... 
121.47(d)  .... 

121.48 

121.49 

121.51  

121.51(a)(1) 
121.51(a)(3) 
121.53(a)  .... 
121.53(c)  .... 
121.53(d)  .... 

121.55 

121.57(a)  .... 
121.57(b)  .... 
121.57(c)  .... 

121.59 

121.59(a)  .... 
121 .59(b)  .... 
121.59(c)  .... 

121.61 

121.61(a)  .... 
121.61(b)  .... 
121.61(c)  .... 
121.61(d)  .... 

121.71 

121.73 

121.75(a)  .... 
121.75(b)  .... 
121.77(a)  .... 
121.77(b)  .... 
121.77(c)  .... 
121.79(a)  .... 
121.79(b)  .... 
121.79(c)  .... 


Replaced  by: 

119.21(a);  119.31;  119.33. 

119.5(g). 

11921(a). 

119.53(a). 

119.53(c). 

119.53(d). 

119.21. 

Deleted. 

119.25. 

119.1. 

119.7(b). 

119.37  (a).  (b).(c).(d).(f),  and  (g). 

119.49(a). 

119.35  (a)  and  (b). 

119.5(1). 

119.39  (a)  and  (b) 

119.61  (a)and(b). 

119.1. 

119.7(b). 

119.37  (a),  (b).  (c).  (d),  (e).  (f).  and  (g). 

119.49  (a)  and  (b). 

119.35(a),  (b);  119.36(a). 

119.36(b). 

119.36(c). 

119.36(d). 

119.36(e). 

119.36(f). 

119.39(b). 

119.5(0. 

119.39(a). 

119.61(a). 

119.61  (a)and(b). 

119.61(a). 

Deleted 

119.55(a).  (b).(c).(d).  and  (e). 

119.56(a).  (b),(c).(d).  and  (e). 

119.57(a). 

119.69(e). 

119.65(a). 

119.65  (b)  and  (c);  119.69  (b)  and  (c). 

119.65(e). 

119.65(d). 

119.67(a). 

119.67(b)  and  (e). 

119.67(c). 

119.67(d). 

119.1. 

119.59(b). 

119.43(c). 

119.43  (a)  and  (b). 

119.41(a). 

119.41(c). 

119.41(d). 

119.51(a). 

119.51  (b)  and  (e). 

119.51(c). 
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Table  4.— Distribution  Table  for  Part  121,  Part  135.  and  SFAR  3&-2  Sections  Being  Replaced  by  Part 

119— Continued 


121.79<d)  

119.51(d). 

119.59  (a),  (b).  and  (c). 

119.47(b). 

Replaced  by: 

121.81(a)  

121.83 

Part  135: 

135.5 

119.31;  119.33  (a),  (b).  and  (c). 

135.7 

119.5(g). 

135.9(a)  

119.61(a). 
119.35  (a)  and  (b). 
119.49(a). 

135.11(a)  

135.11(b)  

135.11(b)(1) 

119.37  (a),  (b).  (c).  (d).  (e).  (f).  and  (g);  119.39(a);  119.49  (b)  and  (c). 

135.13(a)  

119.33  (a),  (b),  and  (c). 
119.39(b). 

135.13(a)(2) 

136.13(a)(3) 

119.5(i). 

135.13(b)  

119.39(b). 
119.41(a). 

135.15(a)  

135.15(b)  

119.41(b). 

135.15(d)  

119.41(d). 
119.51(a). 

135.17(a)  

135.17(b)  

119.51(c). 

135.17(c)  

119.51  (d)  and  (e). 
119.51  (b),  (d),  and  (e). 

135.17(d)  

135.19 

119.58. 

135.27(a)  

119.47(a). 

135.27(b)  .... 

119.47(b). 
119.9(a). 

135.29 

135.31  

119.5(k). 

135.33 

119.5(j). 
119.61(c). 

135.35 

135.37(a)  

119.69(a). 

135.37(b)  

119.69(b). 

135.37(c)  

119.69(e). 

135.39 

119.69(d). 

135.39(a)(1) 

119.71(a). 

135.39(a)(2) 

119.71(b). 

135.39(b)(1) 

119.71(c). 

135.39(b)(2) 

119.71(d). 

135.39(c)  

119.67(c):  119.71(e). 
119.67(e):  119.71(f). 

135.39(d)  

121.63(a)  

119.59(b). 

121.63(a)(2) 

119.43  (a)  and  (b). 

121.73 

119.59  (a)  and  (b). 

121.81  

119.43(c). 

SFAR  38-2: 

Replacedby: 

Section  1(a) 

119.1(b). 

Section  1(a)(3)  .... 

119.5(d)  and  (e):  119.5(h). 

Section  1(b) 

119.5(0. 

Section  1(c)  

1 19.5(g);  1 19.31 ;  1 19.33  (a),  (b),  and  (c). 

Section  2(a) 

1 19.5(a):  1 19.31;  1 19.33  (a),  (b).  and  (c). 

Section  2(b) 

1 19.5(b);  1 19.31;  1 19.33  (a),  (b).  and  (c). 

Section  2(c)  

129.1. 

Section  3  

1 1 9.7(a):  1 19.33  (a),  (b).  and  (c). 

Section  4(a) 

119.21(a). 

Section  4(b) 

119.21(b). 

Section  4(c)  

119.25  (a)  and  (b). 

Section  4(d) 

11925  (a)  and  (b). 

Section  5(a) 

119.23(a). 

Section  5(b) 

11923(b). 

Section  5(c)  

11925  (a)  and  (b). 

Section  5(d) 

119.25  (a)  and  (b). 

Section  6  

119.3. 

Federalism  Implications 

The  proposed  regulations  do  not  have 
substantial  direct  eH'ects  on  the  states, 
on  the  relationship  between  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Thus,  in  accordance  with 


Executive  Order  12612,  it  is  determined 
that  such  a  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  there  are  no  new  requirements 


for  information  collection  associated 
with  this  proposed  rule. 

Conclusion 

The  FAA  has  determined  that  this 
proposed  regulation  would  impose  no 
additional  burden  on  any  person. 
Accordingly,  it  has  been  determined 
that  the  action:  (1)  Is  not  a  significant 
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nile  under  Executive  Order  12866;  and 
(2)  is  not  a  significant  rule  under 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979).  No  cost 
impact  is  expected  to  result  and  a  full 
regulatory  evaluation  is  not  required.  In 
addition,  the  FAA  certifies  that  the 
proposed  rule  would  not  have  a 
significant  cost  impact,  positive  or 
negative,  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects 

14  CFR  Part  21 

Aircraft,  Aviation  safety.  Exports, 
Imports,  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  25 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety,  Gusts. 

14  CFR  Part  91 

Agriculture,  Air  traffic  control, 
Airoaft,  Airmen,  Airports,  Aviation 
safety,  Freight.  Noise  control.  Political 
candidates.  Reporting  and 
recordkeeping  requirements. 

14CFRPartll9 

Administrative  practice  and 
procedures.  Air  carriers,  Air  taxis. 
Aircraft,  Aviation  safety,  Charter  flights. 
Commuter  operations,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety,  Charter  flights. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  125 

Aircraft,  Airmen,  Aviation  safety. 
Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  135 

Aircraft,  Airplanes,  Airworthiness, 
Air  transportation. 

The  Proposed  Amendments 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  Title  14  CFR  parts 
21, 25, 91, 119, 121, 125,  and  135  as 
follows: 

PART  21— CERTIFICATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

AutiMrity:  42  U.S.C.  7572:  49  U.S.Q 
106(g).  40105,  40113.  44701-44702.  44707. 
44709,  44711, 44713.  44715,  45303. 


121.431    [AiMndsd] 

2.  Section  21.431  is  amended  in 
paragraph  (b)  by  removing  the 
parenthetical  "(except  air  taxi 
operators)". 

PART  25-AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

3.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701, 
44702,  and  44704. 

$25.1303    [Amendwl] 

4.  Section  25.1303(b)(4)  is  amended 
by  removing  the  reference  to 

"§  121.305(j)"  and  adding  in  place 
thereof  a  reference  to  "§  121.305(k)." 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

5.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44101, 44111,  44701,  44709,  44711. 
44712,  44715,  44716,  44717,  44722.  46306. 
46315.  46316,  46502,  46504,  46506-46507, 
47122,  47508,  47528-47531. 

6.  Section  91.23  is  amended  by 
revising  paragraph  (b)(i)(ii)  to  read  as 
follows: 

S  91 .23   Tnith-ln-l68Slng  clause 
requirement  In  leases  and  conditional  sales 
contracts. 

(b)  *  •  • 

(1)  *  *  * 

(ii)  the  pariy  furnishing  the  aircraft  is 
a  foreign  air  carrier  or  a  person 
operating  under  part  121, 125,  and  141 
of  this  chapter,  or  a  person  operating 
under  part  135  of  this  chapter  having 
authority  to  engage  in  on-demand 
operations  with  large  aircraft. 

7.  Section  91.323  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

$91 .323    Increased  maximum  certlllcatad 
weights  for  certain  airplanes  operated  In 
Alaska. 

(a)  *  *  * 

(1)  A  certificate  holder  conducting 
operations  under  part  121  or  part  135  of 
this  chapter;  or 


PART  119— CERTIFICATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

8.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  1153,  40101. 
40102.  40103,  44105,  44106.  44111,  44701- 
44717.  44722,  44901,  44903.  44904,  44906, 
44912,  44914,  44936,  44938,  46103,  46105. 


9.  Section  119.3  is  amended  by 
revising  paragraph  (1)  introductory  text 
of  the  definition  for  "on-demand 
operation,"  by  revising  the  definition  for 
"scheduled  operation,"  and  by  revising 
paragraph  (2)  of  the  definition  of 
"supplemental  operation"  to  read  as 
follows: 

$119.3    Daflnitions. 

•  *        •        •      .  •        * 

On-demand  operation  means  *  *  * 

(1)  Passenger-carrying  operations 
conducted  as  a  public  charter  under  part 
380  of  this  title  or  any  operations  in 
which  the  departiire  time,  departure 
location,  and  arrival  location  are 
specifically  negotiated  with  the 
customer  or  the  customer's 
representative  that  are  any  of  the 
following  types  of  operations: 

Scheduled  operation  means  any 
common  carriage  passenger-carrying 
operation  for  compensation  or  hire 
conducted  by  an  air  carrier  or 
commercial  operator  for  which  the 
certificate  holder  or  its  representative 
offers  in  advance  the  departure  location, 
departure  time,  and  arrival  location.  It 
does  not  include  any  passenger-carrying 
operation  that  is  conducted  as  a  public 
charter  operation  under  part  380  of  this 
title. 

•  •*••• 

Supplemental  operation  *  *  * 

(2)  Types  of  operation: 

(i)  Operations  for  which  the  departure 
time,  departure  location,  and  arrival 
location  are  specifically  negotiated  with 
the  customer  or  the  customer's 
representative; 

(ii)  All-cargo  operations;  or 

(iii)  Passenger-carrying  public  charter 
operations  conducted  imder  part  380  of 
this  title. 

10.  Section  119.5  is  amended  by 
adding  paragraph  (k)  and  (1)  to  read  as 
follows: 

$112.5    CsrUfieations.  authortations,  and 
prohil)itions. 

(k)  No  person  may  advertise  or 
otherwise  offer  to  perform  an  operation 
subject  to  this  part  unless  that  person  is 
authorized  by  the  Federal  Aviation 
Administration  to  conduct  that 
operation. 

(1)  No  person  may  operate  an  aircraft 
under  this  part,  part  121  of  this  chapter, 
or  part  135  or  this  chapter  in  violation 
of  an  air  carrier  operating  certificate, 
operating  certificate,  or  appropriate 
operations  specifications  issued  under 
this  part. 

11.  Section  119.9(b)  is  revised  to  read 
as  follows: 
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f  119.9    Um  of  btMlness  namac 

•        *•**• 

(b)  No  person  may  operate  an  aircraft 
imder  part  121  or  part  135  of  this 
chapter  unless  that  name  of  the 
certificate  holder  who  is  operating  the 
aircraft,  or  the  air  carrier  or  operating 
certificate  nimiber  of  the  certificate 
holder  who  is  operating  the  aircraft,  is 
legibly  displayed  on  the  aircraft  and  is 
clearly  visible  and  readable  from  the 
outside  of  the  aircraft  to  a  person 
standing  on  the  ground  at  any  time 
except  during  flight  time.  The  means  of 
displaying  the  name  on  the  aircraft  and 
its  readability  must  be  acceptable  to  the 
Administrator. 

12.  Section  119.21  is  amended  by 
revising  the  heading  and  paragraph 
(a)(1)  to  read  as  follows: 

§  1 19^1    Commerciai  operators  engaged  in 
Intrastata  common  carriage  and  direct  air 


(a)*  *  • 

(1)  Domestic  operations  in  accordance 
with  the  applicable  requirements  of  part 
121  of  this  chapter,  and  shall  be  issued 
operations  specifications  for  those 
operations  in  accordance  with  those 
requirements.  However,  based  on  a 
showing  of  safety  in  air  commerce,  the 
Administrator  may  permit  persons  who 
conduct  domestic  operations  between 
any  point  located  within  any  of  the 
foUowing  Alaskan  islands  and  any  point 
in  the  State  of  Alaska  to  comply  with 
the  requirements  applicable  to  flag 
operations  contained  in  subpart  U  Of 
part  121  of  this  chapter, 

(i)  The  Aleutian  Islands. 

(ii)  The  Pribilof  Islands. 

(iii)  The  Shumagin  Islands. 
•        •        •        •        • 

13.  Secticm  119.35  is  revised  to  read 
as  follows: 

1119.35    Cartificato  application:  All 
oparatora. 

(a)  A  person  applying  to  the 
Administrator  for  an  Air  Carrier 
Certificate  or  Operating  Certificate 
under  this  part  (applicant)  must  submit 
an  application — 

(1)  In  a  form  and  manner  prescribed 
by  the  Administrator;  and 

(2)  Containing  any  information  the 
Administrator  requires  the  applicant  to 
submit. 

(b)  Each  applicant  must  submit  the 
application  to  the  Administrator  at  least 
90  days  before  the  date  of  intended 
operation. 

14.  Section  119.36  is  added  to  read  as 
follows: 

S  119.36   Additional  cartiflcate  application 
raquiramants  for  commardal  opaiators. 

(a)  Each  applicant  for  the  original 
issue  of  an  operating  certificate  for  the 


purpose  of  conducting  intrastate 
common  carriage  operations  under  part 
121  or  part  135  of  this  chapter  must 
submit  an  application  in  a  form  and 
manner  prescribed  by  the  Administrator 
to  the  Flight  Standards  District  Office  in 
whose  area  the  applicant  proposes  to 
establish  or  has  established  his  or  her 
principal  base  of  operations. 

(b)  Each  application  submitted  under 
paragraph  (a)  of  this  section  must 
contain  a  signed  statement  showing  the 
following: 

(1)  For  corporate  applicants: 

(i)  The  name  and  address  of  each 
stockholder  who  owns  5  percent  or 
more  of  the  total  votii^  stock  of  the 
corporation,  and  if  that  stockholder  is 
not  the  sole  beneficial  owner  of  the 
stock,  the  name  and  address  of  each 
beneficial  owner.  And  individual  is 
considered  to  own  the  stock  owned, 
directly  or  indirectly,  by  or  for  his  or  her 
spouse,  children,  grandchildren,  or 
parents. 

(ii)  The  name  and  address  of  each 
director  and  each  officer  and  each 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  §§  119.65  and  119.69,  as 
appUcable. 

(iii)  The  name  and  address  of  each 
person  directly  or  indirectly  controlling 
or  controlled  by  the  applicant  and  each 
person  under  direct  or  indirect  control 
with  the  appUcant. 

(2)  For  non-corporate  appUcants: 
(i)  The  name  and  address  of  each 

person  having  a  financial  interest 
therein  and  the  nature  and  extent  of  that 
interest. 

(ii)  The  name  and  address  of  each 
person  employed  or  who  will  be 
employed  in  a  management  position 
described  in  §§119.65  and  119.69,  as 
appUcable. 

fc)  In  addition,  each  appUcant  for  the 
original  issue  of  an  operating  certificate 
under  paragraph  (a)  of  this  section  must 
submit  with  the  appUcation  a  signed 
statement  showing — 

(1)  The  nature  and  scope  of  its 
intended  operation,  including  the  name 
and  address  of  each  person,  if  any,  with 
whom  the  appUcant  has  a  contract  to 
provide  services  as  a  commercial 
operator  and  the  scope,  nature,  date, 
and  duration  of  each  of  those  contracts; 
and 

(2)  For  appUcants  intending  to 
conduct  operations  under  part  121  of 
this  chapter,  the  financial  information 
listed  in  paragraph  (e)  of  this  section. 

(d)  Eaai  appUcant  for,  or  holder  of,  a 
certificate  issued  imder  paragraph  (a)  of 
this  section,  shall  notify  the 
Administrator  within  10  days  after — 

(1)-A  change  in  any  of  the  persons,  or 
the  names  and  addreisses  of  any  of  the 


persons,  submitted  to  the  Administrator 
under  paragraph  (b)(1)  or  (b)(2)  of  this 
section;  or 

(2)  For  appUcants  intending  to 
conduct  operations  under  part  121  of 
this  chapter,  a  change  in  the  financial 
information  submitted  to  the 
Administrator  under  paragraph  (e)  of 
this  section  that  occius  while  the 
application  for  the  issue  is  pending 
before  the  FAA  and  that  would  make 
the  appUcant's  financial  situation 
substantially  less  favorable  than 
originally  reported. 

(e)  Each  appUcant  for  the  original 
issue  of  an  operating  certificate  under 
paragraph  (a)  of  this  section  who 
intends  to  conduct  operations  under 
part  121  of  this  chapter  must  submit  the 
following  financial  information: 

(1)  A  balance  sheet  that  shows  assets, 
UabiUties,  and  net  worth,  as  of  a  date 
not  more  than  60  days  before  the  date 
of  appUcation. 

(2)  An  itemization  of  UabiUties  more 
than  60  days  past  due  on  the  balance 
sheet  date,  if  any,  showing  each 
creditor's  name  and  addrms,  a 
description  of  the  UabiUty,  and  the 
amount  and  due  date  of  the  UabiUty. 

(3)  An  itemization  of  claims  in 
Utigation,  if  any,  against  the  appUcant  as 
of  the  date  of  appUcation  showing  each 
claimant's  name  and  address  and  a 
description  and  the  amount  of  the 
claim. 

(4)  A  detailed  projection  of  the 
proposed  operation  covering  6  complete 
months  after  the  month  in  which  the 
certificate  is  expected  to  be  issued 
including — 

(i)  Estimated  amount  and  source  of 
both  operating  and  nonoperating 
revenue,  including  identification  of  its 
existing  and  anticipated  income 
producing  contracts  and  estimated 
revenue  per  mile  or  hour  of  operation  by 
aircraft  type; 

(ii)  Estimated  amount  of  operating 
and  nonoperating  expenses  by  expense 
objective  classification;  and 

(iu)  Estimated  net  profit  or  loss  for  the 
period. 

(5)  An  estimate  of  the  cash  that  will 
be  needed  for  the  proposed  operations 
during  the  first  6  months  after  the 
month  in  which  the  certificate  is 
expected  to  be  issued,  including — 

(i)  Acquisition  of  property  and 
equipment  (explain); 

(iij  Retirement  of  debt  (explain): 

(iii)  Additional  working  capital 
(explain); 

(iv)  Operating  losses  other  than 
depreciation  and  amortization  (explain); 
and 

(v)  Other  (explain). 

(6)  An  estimate  of  the  cash  that  will 
be  available  diuing  the  first  6  months 
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after  the  month  in  which  the  certificate 
is  expected  to  be  issued,  from — 

(i)  Sale  of  property  or  flight 
equipment  (explain); 

(ii)  New  debt  (explain); 

(iii)  New  equity  (explain); 

(iv)  Workuo^  capital  reduction 
(explain); 

(v)  Operations  (profits)  (explain); 

(vi)  Depreciation  and  amortization 
(explain);  and 

(vii)  Other  (explain). 

(7)  A  schedule  of  insurance  coverage 
in  effect  on  the  balance  sheet  date 
showing  insurance  companies;  policy 
numbers;  types,  amounts,  and  period  of 
coverage;  and  special  conditions, 
exclusions,  and  limitations. 

(8)  Any  other  financial  information 
that  the  Administrator  requires  to 
enable  him  or  her  to  determine  that  the 
applicant  has  sufficient  financial 
resources  to  conduct  his  or  her 
operations  with  the  degree  of  safety 
required  in  the  public  interest. 

(f)  Each  financial  statement 
containing  financial  information 
required  by  paragraph  (e)  of  this  section 
must  be  based  on  accounts  prepared  and 
maintained  on  an  accrual  basis  in 
accordance  with  generally  accepted 
accoimting  principles  applied  on  a 
consistent  basis,  and  must  contain  the 
name  and  address  of  the  applicant's 
public  accoimting  firm,  if  any. 
Information  submitted  must  be  signed 
by  an  officer,  owner,  or  partner  of  the 
applicant  or  certificate  holder. 

IS.  Section  119.67  is  amended  by 
revising  paragraphs  (c),  (d),  and  (e)  to 
read  as  follows: 

f  119.67    Managwnant  psraoniMl: 
Quaimcation*  for  operation*  conducted 
under  part  121  of  this  chapter. 

•        •        •        •        • 

(c)  To  serve  as  Director  of 
Maintenance  under  §  119.65(a)  a  person 
must — 

(1)  Hold  a  mechanic  certificate  with 
airframe  and  powerplant  ratings;  and 
have  held  these  ratings  for  at  least  3 
years; 

(2)  Have  at  least  3  years  supervisory 
or  managerial  experience  within  the  last 
6  years  in  a  position  that  exercised 
operational  control  over  maintenance 
program  functions  within  maintenance 
operations  conducted  under  part  121  or 
135  of  this  chapter. 

(3)  Have  at  least  1  year  of  experience 
in  a  position  in  which  normal  duties 
included  returning  airplanes  to  service; 

(4)  In  the  case  of  a  person  becoming 
a  Director  of  Maintenance — 

(i)  For  the  first  time  ever,  have  at  least 
3  years  experience  within  the  past  6 
years  in  one  <a  a  combination  of  the 
following^ 


(A)  Maintaining  large  airplanes  with 
10  or  more  passenger  seats  under  part 
121  or  135  of  this  chapter,  including  at 
the  time  of  appointment  as  Director  of 
Maintenance,  experience  in  maintaining 
the  same  category  and  class  of  airplane 
as  the  certificate  holder  uses;  or 

(B)  Maintaining  large  airplanes  in  an 
airfiame  repair  station,  certificated 
under  part  145  of  this  chapter,  that  is 
rated  to  maintain  airplanes  in  the  same 
category  and  class  of  airplane  as  the 
certificate  holder  uses. 

(ii)  With  previous  experience  as  a 
Director  of  maintenance,  have  at  least  3 
years  experience  in  one  or  a 
combination  of  the  qualification 
standards  under  paragraph  (c)(4)(i)  (A) 
or  (B)  of  this  section. 

(d)  To  serve  as  Chief  Inspector  imder 
§  119.65(a)  a  person  must — 

(1)  Hold  a  mechanic  certificate  with 
both  airframe  and  powerplant  ratings, 
and  have  held  these  ratings  for  at  least 
3  years; 

(2)  Have  at  least  3  years  supervisory 
or  managerial  experience  within  the  last 
6  years  in  a  position  that  exercised 
operational  control  over  the  inspection, 
quality  control,  or  quality  assurance 
functions  within  maintenance 
operations  conducted  imder  part  121  or 
135  of  this  chapter. 

(3)  Have  at  least  1  year  of  experience 
in  a  position  in  which  the  normal  duties 
included  retiuning  airplanes  to  service; 

(4)  In  the  case  of  a  person  becoming 
a  Chief  Inspector — 

(i)  For  the  first  time  ever,  have  at  least 
3  years  experience  within  the  past  6 
years  in  one  or  a  combination  of  the 
following — 

(A)  Maintaining  large  airplanes  with 
10  or  more  passenger  seats  under  part 
121  or  135  of  this  chapter,  including  at 
the  time  of  appointment  as  Chief 
Inspector,  experience  in  inspection, 
quality  control,  or  quality  assvuance 
functions  for  the  same  category  and 
class  of  airplane  as  the  certificate  holder 
uses;  or 

(B)  Maintaining  large  airplanes  in  an 
airframe  repair  station  certificated  under 
part  145  of  this  chapter  that  is  rated  to 
maintain  airplanes  in  the  same  category 
and  class  of  airplane  as  the  certificate 
holder  uses. 

(ii)  With  previous  experience  as  a 
Chief  Inspector,  have  at  least  3  years 
experience  in  one  or  a  combination  of 
the  qualification  standards  imder 
paragraph  (d)(4)(i)  (A)  or  (B)  of  this 
section. 

(e)  A  certificate  holder  may  request  a 
deviation  to  employ  a  person  who  does 
not  meet  the  appropriate  airman 
experience,  managerial  experience,  or 
sufwrvisory  experience  requirements  of 
this  section  if  the  Manager  of  the  Air 


Transportation  Division  or  the  Manager 
of  the  Aircraft  Maintenance  Division  of 
the  FAA  Flight  Standards  Service  finds 
that  the  person  has  comparable 
experience,  and  can  effectively  perform 
the  functions  associated  with  the 
position  in  accordance  with  the  Federal 
Aviation  Regulations  and  the 
procedures  outlined  in  the  certificate 
holder's  manual.  Grants  of  deviation 
under  this  paragraph  may  be  granted 
after  consideration  of  the  size  and  scope 
of  the  operation  and  the  qualifications 
of  the  intended  personnel.  The 
Administrator  may,  at  any  time, 
terminate  any  grant  of  deviation 
authority  issued  under  this  paragraph. 

16.  Section  119.71  is  amendedby 
revising  the  introductory  text  of 
paragraph  (b),  the  introductory  text  of 
paragraph  (d),  paragraph  (e),  and  the 
first  sentence  of  paragraph  (f)  to  read  as 
follows: 

{119.71    Management  paraonnal: 
Qualifleatlons  for  operations  conducted 
under  part  135  of  tttis  diapter. 

***** 

(b)  To  serve  as  Director  of  Operations 
under  §  119.69(a)  for  ^certificate  holder 
that  only  conducts  operations  for  which 
the  pilot  in  command  is  required  to 
hold  a  commercial  pilot  certificate,  a 
person  must  hold  at  least  a  commercial 
pilot  certificate.  If  an  instrument  rating 
is  required  for  any  pilot  in  command  for 
that  certificate  holder,  the  Director  of 
Operations  must  also  hold  an 
instrument  rating.  In  addition,  the 
Director  of  Operdtions  must  either — 
*        *        *        *        * 

(d)  To  serve  as  Chief  Pilot  under 

§  119.69(a)  for  a  certificate  holder  that 
only  conducts  operations  for  which  the 
pilot  in  command  is  required  to  hold  a 
commercial  pilot  certificate,  a  person 
must  hold  at  least  a  commercial  pilot 
certificate.  If  an  instrument  rating  is 
required  for  any  pilot  in  command  for 
that  certificate  holder,  the  Chief  Pilot 
must  also  hold  an  instrument  rating. 
The  Chief  Pilot  must  be  qualified  to 
serve  as  pilot  in  command  in  at  least 
one  aircraft  used  in  the  certificate 
holder's  operation.  In  addition,  the 
Chief  Pilot  must: 
***** 

(e)  To  serve  as  Director  of 
Maintenance  under  §  119.69(a)  a  person 
must — 

(1)  Hold  a  mechanic  certificate  with 
airfrwne  and  powerplant  ratings,  and 
have  held  these  ratings  for  at  least  3 
years; 

(2)  Have  at  least  3  years  supervisory 
or  managerial  experience  within  the  last 
6  years  in  a  position  that  exercised 
operational  control  over  maintenance 
program  functions  within  maintenance 
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operations  conducted  under  part  121  or 
135  of  this  chapter; 

(3)  Have  at  least  1  year  of  experience 
in  a  position  in  which  normal  duties 
included  returning  airplanes  to  service; 

(4)  In  the  case  of  a  person  becoming 
a  Director  of  Maintenance — 

(i)  For  the  first  time  ever,  have  at  least 
3  years  experience  within  the  past  6 
years  in  one  or  a  combination  of  the 
following — 

(A)  Maintaining  airplanes  under  part 
121  or  135  of  this  chapter,  including  at 
the  time  of  appointment  as  Director  of 
Mainteiuuice,  experience  maintaining 
the  same  category  and  class  of  airplane 
as  the  certificate  holder  uses;  or 

(B)  Maintaining  airplanes  in  an 
airframe  repair  station,  certificated 
under  part  145  of  this  chapter,  that  is 
rated  to  maintain  airplanes  in  the  same 
category  and  class  of  airplane  as  the 
certificate  holder  uses. 

(ii)  With  previous  experience  as  a 
Director  of  Maintenance,  have  at  least  3 
years  experience  in  one  or  a 
combination  of  the  qualification 
standards  imder  paragraph  (c)(4)(i)  (A) 
or  (B)  of  this  section. 

(f)  A  certificate  holder  may  request  a 
deviation  to  employ  a  person  who  does 
not  meet  the  appropriate  airmen 
experience  requirements,  managerial 
experience  requirements,  or  supervisory 
experience  requirements  of  this  section 
if  the  Manager  of  the  Air  Transportation 
Division  or  the  Manager  of  the  Aircraft 
Maintenance  Division  of  the  FAA  Flight 
Standards  Service  finds  that  the  person 
has  comparable  experience,  and  can 
efiisctively  perform  the  functions 
associated  with  the  position  in 
accordance  with  14  CFR  Chapter  I  and 
the  procedures  outlined  in  the 
certificate  holder's  manual.*  *  * 

PART  121— OPERATINQ 
REQUIREMENTS:  DOMESTIC.  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

17.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C  106(g),  40113, 40119, 
44101,  44701-44702,  4470S,  44709-44711, 
44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912,  46105. 

18.  SFAR is  added  to  read  as 

follows: 

SFAR  ___—AhtTnatin  CommiinicatioiM 
and  DiqMtdiliig  ProoedurH 

1.  Applicability.  This  Special  Federal 
Aviation  Regulation  applies  to  each  holder  of 
an  air  carrier  or  operating  certificate 
(hereafter,  certificate  holder)  that  meets  one 
of  the  following  eligibility  requirements: 

a.  The  certificate  holder  conducts 
scheduled  operations  with  airplanes  having  a 
passenger-seat  configuration  of  30  seats  or 
fswer,  excluding  each  crewmember  seat,  and 


a  payload  capacity  of  7,500  pounds  or  less 
under  part  121  of  this  chapter. 

b.  The  certificate  holder  conducts  domestic 
operations  in  Alaska  under  part  121  of  this 
chapter. 

2.  A7tematiVe  requirements. 

a.  If  an  operator  described  in  paragraph  l.a. 
of  this  SFAR  is  conducting  a  flight  with  an 
airplane  described  in  l.a.  and  if 
communications  cannot  be  maintained  over 
the  entire  route  (which  would  be  contrary  to 
the  requirements  of  §  121.99  of  this  chapter), 
such  an  operator  may  continue  to  operate 
over  such  a  route  subject  to  approval  by  the 
Administrator.  In  granting  such  approval  the 
Administrator  considers  the  following: 

i.  The  operator  has  an  established  dispatch 
communication  system. 

ii.  Gaps  in  communication  are  not  over  the 
entire  route,  but  only  over  portions  of  the 
route. 

lii.  When  communication  gaps  occur,  they 
occur  due  to  one  or  more  of  the  following: 

A.  Lack  of  infrastructure. 

B.  Geographical  considerations. 
C  Assigned  operating  altitude. 

iv.  Procedures  are  established  for  the 
prompt  re-establishment  of  communications. 

V.  The  operator  has  presented  a  plan  or 
schedule  for  coming  into  compliance  with 
the  requirement  in  §  121.99  of  this  chapter. 

b.  A  certificate  holder  who  conducts 
domestic  operations  in  Alaska  may, 
notwithstanding  the  requirements  of  §  121.99 
of  this  chapter,  use  a  communications  system 
operated  by  the  United  States  for  those 
operations. 

c  An  operator  described  in  paragraph  La. 
of  this  SFAR  who  conduct  operations  in 
Alaska  may  share  the  aircraft  dispatcher 
required  by  §  121.395  with  another  operator 
described  in  paragrap>h  l.a.  of  this  SFAR  who 
condticts  operations  in  Alaska  if  authorized 
to  do  so  by  the  Administrator.  Before 
granting  such  an  authorization,  the 
Administrator  considerr. 

i.  The  operators'  joint  plans  for  complying 
with  the  aircraft  dispatcher  training  rules  in 
subpart  N  of  part  121  of  this  chapter  and  the 
aircraft  dispatcher  qualification  and  duty 
time  limitation  rules  in  subpart  P  of  part  121 
of  this  chapter. 

ii.  The  number  of  flights  for  which  the 
aircraft  dispatcher  would  be  responsible. 

iii.  Whether  the  responsibilities  of  the 
dispatcher  would  be  beyond  the  capability  of 
a  single  dispatcher. 

3.  Expiration.  This  Special  Federal 
Aviation  Regulation  terminates  on  (date  4 
years  after  issuance]  unless  sooner 
terminated. 

19.  Section  121.2  is  amended  by 
adding  paragraphs  (d)(l)(iv)  and 
(e)(l)(iv)  to  read  as  ifollows: 

{121,2   Cowpllenoe  echedule  for  operetofs 
ttifll  trsneition  to  pwt  121;  cectBln  mw 


(d)*  •  * 

(D*  *  * 

(iv)  [date  2  years  after  final  rule  is 

issued]:  Section  121.310(b)(1).  Interior 

emergency  exit  locating  sign. 


(e)*  •  • 

(D*  •  * 

(iv)  Manufactured  on  or  after  (date  2 
years  after  issue  of  final  rule]:  Section 
121.310(b)(1),  Interior  emergency  exit 
locating  sign. 
•        •        *        *        • 

20.  Section  121.99  is  revised  to  read 
as  follows: 

f  121 .99    Communication  facilities. 

(a)  Each  certificate  holder  conducting 
domestic  or  flag  operations  must  show 
that  a  two-way  radio  communication 
system  or  other  means  of 
communication  approved  by  the 
Administrator  is  available  at  points  that 
will  ensure  reliable  and  rapid 
communications,  under  normal 
operating  conditions  over  the  entire 
route  (either  direct  or  via  approved 
point-to-point  circuits)  between  each 
airplane  and  the  appropriate  dispatch 
office,  and  between  each  airplane  and 
the  appropriate  air  traffic  control  tmit, 
except  as  specified  in  §  121.351(c). 

(b)  For  the  following  types  of 
operations,  the  communications  systems 
between  each  airplane  and  the  dispatch 
office  must  be  independent  of  any 
system  operated  by  the  United  States: 

(1)  All  domestic  operations; 

(2)  Flag  operations  in  the  48 
contiguous  States  and  the  District  of 
Columbia;  and 

(3)  After  [date  4  years  after  issuance], 
flag  operations  outside  the  48 
contiguous  States  and  the  District  of 
Coliunbia. 

21.  Section  121.137(c)  is  revised  to 
read  as  follows: 

{121.137    OistrttMilionandavaiiabmty. 

(c)  For  the  purpose  of  complying  with 
paragraph  (a)  of  this  section,  a  certificate 
holder  may  furnish  the  persons  listed 
therein  the  maintenance  part  of  the 
manual  in  printed  form  or  other  form, 
acceptable  to  the  Administrator,  that  is 
retrievable  in  the  English  language. 

22.  In  §  121.139,  the  headiryg  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

{121.139    Requbament  for  manual  aboard 
aliuafL  Supplemental  operations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  certificate 
holder  conducting  supplemental 
operations  shall  carry  appropriate  parts 
of  the  manual  on  eadi  airplane  when 
away  bom  the  principal  base  of 
operations.  The  appropriate  parts  must 
be  available  for  use  by  ground  or  flight 
personnel.  If  the  certificate  holder 
carries  aboard  an  aircraft  all  or  any 
portion  of  the  maintenance  part  of  its 
manual  in  other  than  printed  form,  it 
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must  carry  a  compatible  reading  device 
that  produces  a  legible  image  of  the 
maintenance  information  and 
instructions  or  a  system  that  is  able  to 
retrieve  the  maintenance  information 
and  instructions  in  the  English 
language. 

23.  Section  121.305  is  amended  by 
removing  the  words  "paragraph  (j)  of 
this  section"  in  paragraph  (f)  and 
adding,  in  their  place,  the  words 
"paragraph  (k)  of  this  section;"  and  by 
revising  paragraph  (j)  to  read  as  follows: 

f  121.306    FlIgM  and  navigational         ] 
9t^luifmttnL 


(j)  On  the  airplanes  described  in  this 
paragraph,  in  addition  to  two  gyroscopic 
bank  and  pitch  indicators  (artificial 
horizons)  for  use  at  the  pilot  stations,  a 
third  such  instnunent  is  installed  in 
accordance  with  paragraph  (k)  of  this 
section: 

(1)  On  each  turbojet  powered 
airplane. 

(2)  On  each  turbopropeller  powered 
airplane  having  a  passenger-seat 
configuration  of  more  than  30  seats, 
excluding  each  crewmember  seat,  or  a 
payload  capacity  of  more  than  7,500 
pounds. 

(3)  On  each  turbopropeller  powered 
airplane  having  a  passenger-seat 
configuration  of  30  seats  or  fewer, 
excluding  each  crewmember  seat,  and  a 
payload  capacity  of  7,500  pounds  or  less 
that  is  manufactured  on  or  after  March 
20, 1997. 

(4)  After  December  20,  2010,  on  each 
turbopropeller  powered  airplane  having 
a  passenger  seat  configuration  of  10-30 
seats  and  a  payload  capacity  of  7,500 
poimds  or  less  that  was  manufactxired 
before  March  20, 1997. 

24.  Section  121.310  is  amended  by 
adding  the  words  "Except  as  provided 
in  paragraph  (b)(2)(iii)  of  this  section," 
to  the  beginning  of  paragraph  (b)(2)(i): 
by  revising  the  words  "For  an  airplane" 
to  read  "For  a  transport  category 
airplane"  in  paragraph  (b)(2)(ii):  and  by 
adding  a  new  paragraph  (b)(2)(iii)  to 
read  as  follows: 

1 121J10   Additional  amargancy 
aQwpnMnt. 

•        •        •       •        • 

(b)*  •  • 
(2).  •  . 

(iii)  For  a  nontransport  category 
turbopropeller  powered  airplane  type 
certificated  after  December  31, 1964, 
each  passenger  emergency  exit  maridng. 
and  each  locating  sign  must  be 
manufactured  to  meet  the  requirements 
of  S  23.811(b)  of  this  chapter.  On  these 


airplanes,  no  sign  may  continue  to  be 
used  if  its  luminescence  (brightness) 
decreases  to  below  100  microlamberts, 

•  •        •        *        • 

25.  Section  121.333  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§  121 .333   Supplamantal  oxygan  for 
amargancy  daacant  and  tor  firat  aid;  turbine 
angina  powarad  airplanaa  witli  pfaaaurtzad 
cabina. 

*  *        *        *        • 

(c)  *  •  * 

(2)  When  operating  at  flight  altitudes 
above  flight  level  250,  one  pilot  at  the 
controls  of  the  airplane  shall  at  all  times 
wear  and  use  an  oxygen  mask  secured, 
sealed,  and  supplying  oxygen,  in 
accordance  with  die  following: 

(i)  The  one  pilot  need  not  wear  and 
use  an  oxygen  mask  at  or  below  the 
following  flight  levels  if  each  flight 
crewmember  on  flight  deck  duty  has  a 
quick-donning  type  of  oxygen  mask  that 
the  certificate  holder  has  shown  can  be 
placed  on  the  £ace  fi^m  its  ready 
position,  properly  seciu«d,  sealed,  and 
suppljring  oxygen  upon  demand,  with 
one  hand  and  within  five  seconds: 

(A)  For  airplanes  having  a  passenger 
seat  configuration  of  more  than  30  seats, 
excluding  any  required  crewmember 
seat,  or  a  payload  capacity  of  more  than 
7,500  poimds,  at  or  below  flight  level 
410. 

(B)  For  airplanes  having  a  passenger 
seat  configuration  of  less  than  31  seats, 
excluding  any  required  crewmember 
seat,  and  a  payload  capacity  of  7.500 
pounds  or  less,  at  or  below  flight  level 
350. 

(ii)  Whenever  a  quick-donning  type  of 
oxygen  mask  is  to  be  used  under  this 
section,  the  certificate  holder  shall  also 
show  that  the  mask  can  be  put  on 
without  disturbing  eye  glasses  and 
without  delaying  the  flight  crewmember 
bom  proceeding  with  his  assigned 
emergency  duties.  The  oxygen  mask 
after  being  put  on  must  not  prevent 
immediate  commimication  between  the 
flight  crewmember  and  other 
crewmembers  over  the  airplane 
intercommunication  system. 

26.  Section  121.437  is  amended  by 
removing  paragraph  (b),  by 
redesignating  ciurent  paragraph  (c)  as 
paragraph  (b)  and  by  adding  a  new 
sentence  to  redesignated  paragraph  (b) 
to  read  as  follows: 

1121.437   PHotquaHfieatkHcCartiflcalaa 
raqulrad. 

(«)•*• 

(b)*  *  •  Notwithstanding  the 
requirements  of  §  61.63  (b)  and  (c)  of 
this  chapter,  a  pilot  who  is  currently 


employed  by  a  certificate  holder  and 
meets  applicable  training  requirements 
of  subpart  N  of  this  part,  and  the 
proficiency  check  requirements  of 
§  121.444,  may  be  issued  the 
appropriate  category  and  class  ratings 
by  presenting  proof  of  compliance  with 
those  requirements  to  a  Flight  Standards 
District  Office. 

f  121.590    [Amandad] 

27.  Section  121.590  is  amended  in 
paragraph  (a)  by  removing  the  words 
"operate  an  aircraft  into  a  land  airport" 
and  adding,  in  their  place,  the  words 
"operate  an  airplane  designed  for  at 
least  31  passenger  seats  into  a  land 
airport." 

28.  Section  121.713  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

f  121.713    Ratantion  of  contracta  and 
amandmanta;  Conwnareial  oparatora  who 
conduct  Intraatata  oparatlona  for 
companaation  or  hire. 

•        •       *        *        • 

(bl'  •  • 

(2)  The  information  required  by 
§  119.36(e)(2),  (e)(7).  and  (e)(8)  of  this 
chapter. 


PART  125-CERTinCATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

29.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C  106(g),  40113, 44701- 
44702,  44705.  44710-44711,  44713,  44716- 
44717,  44722. 

30.  Section  125.71(f)  is  revised  to  read 
as  follows: 

f  125.71    PraparatfcMi. 


(f)  For  the  purpose  of  complying  with 
paragraph  (d)  of  this  section,  a 
certificate  holder  may  furnish  the 
persons  Usted  therein  with  the 
maintenance  part  of  its  manual  in 
printed  form  or  other  form,  acceptable 
to  the  Administrator,  that  is  retrievable 
in  the  English  language.  If  the  certificate 
holder  furnishes  the  maintenance  part 
of  the  manud  in  other  than  printed 
form,  it  must  ensure  there  is  a 
compatible  reading  device  available  to 
those  persons  that  provides  a  legible 
image  of  the  maintenance  information 
and  instructions  or  a  syston  that  is  able 
to  retrieve  the  maintenance  information 
and  instructions  in  the  English 
language. 


UMI 


Federal  Register  /  Vol  62,  No.  22  /  Monday,  February  3,  1997  /  Proposed  Rules 


5091 


PART  135-OPERATINQ 
REQUIREMENTS:  (X)MMUTER  AND 
ON-DEMAND  OPERATIONS 

31.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701- 
44702.  44705,  44709.  44711-44713,  44715- 
44717,  44722. 

32.  Section  135.2  is  amended  in 
paragraphs  (d)(l)(i),  (d)(2)(i),  and 
(e)(l)(ii)  by  removing  the  words 
"December  22, 1997"  and  adding,  in 
their  place,  the  words  "December  20, 
1997;"  and  by  adding  paragraphs 
(d)(l)(iv)  and  (e)(l)(iv)  to  read  as 
follows: 

§  1 35.2    Compliance  sehadule  for  operators 
that  transition  to  part  121  of  this  chapter; 
certain  new  entrant  operators. 

*  •        •        «        • 

(d)*  •  * 

(1)  *  •  • 

(iv)  [Date  2  years  after  final  rule  is 
issued]:  Section  121.310(b)(1),  Interior 
emergency  exit  locating  sign. 

•  *        *       jt        * 

(e)*  *  • 

(D*  *  * 

(iv)  Manufactiued  on  or  after  [Date  2 
years  after  issue  of  final  rule]:  Section 
121.310(b)(1),  Interior  emergency  exit 
locating  sign. 


33.  Section  135.21(f)  is  revised  to  read 
as  follows: 

f  135^1    Manual  requirements. 

•        •        •        •        • 

(f)  For  the  purpose  of  complying  with 
paragraph  (d)  of  this  section,  a 
certificate  holder  may  furnish  the 
persons  listed  therein  with  the 
maintenance  part  of  its  manual  in 
printed  form  or  other  form,  acceptable 
to  the  Administrator,  that  is  retrievable 
in  the  English  language.  If  the  certificate 
holder  furnishes  the  maintenance  part 
of  the  manual  in  other  than  printed 
form,  it  must  ensure  there  is  a 
compatible  reading  device  available  to 
those  persons  that  provide  a  legible 
image  of  the  maintenance  information 
and  instructions,  or  a  system  that  is  able 
to  retrieve  the  maintenance  information 
and  instructions  in  the  English 
language. 


$135.25    [Amended] 

34.  Section  135.25  is  amended  in 
paragraph  (b)  by  removing  the  words 
"air  taxi  or  commercial  operations"  and 
adding,  in  their  place,  the  words 
"operations  imder  this  part." 

§135.64    [Amended] 

35.  Section  135.64  is  amended  by 
removing  paragraph  (b)  and  removing 
the  paragraph  designation  "(a)"  bom  the 
remaining  paragraph. 


36.  Section  135.153  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)  to  read  as 
follows: 

$  136.1 53    Ground  proximity  warning 


(a)  No  person  may  operate  a  turbine- 
powered  airplane  having  a  passenger 
seat  configuration  of  10  seats  or  more, 
excluding  any  pilot  seat,  imless  it  is 
equipped  with  an  approved  ground 
proximity  warning  system. 

(b)  [Reserved] 


37.  Section  135.427  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

$  135.427    Manual  requirements. 


(d)  For  the  purposes  of  this  part,  the 
certificate  holder  must  prepare  that  part 
of  its  manual  containing  maintenance 
information  and  instructions,  in  whole 
or  in  part,  in  printed  form  or  other  form, 
acceptable  to  the  Administrator,  that  is 
retrievable  in  the  English  language. 

Issued  in  Washington,  D.C,  on  January  22, 
1997. 

Iliomas  C  Aocanli, 

Director,  Flight  Standards  Service. 

(FR  Doc.  97-2024  Filed  1-29-97;  9:08  am] 

eajjNG  cooc  4»io-ii-m 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Parts  300  and  302 

[Docket  No.  OST-97-20M;  Notice  Na  97- 
2] 

RIN  210fr-AC48 

Rulas  Of  Practice  in  Proceedings 

AOCNCV:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  In  his  Regulatory  Reinvention 
Initiative  Memorandum  of  March  4, 
1995,  President  Clinton  directed  Federal 
agencies  to  conduct  a  page-by-page 
review  of  all  of  their  regulations  and  to 
"eliminate  or  revise  those  that  are 
outdated  or  otherwise  in  need  of 
reform."  In  response  to  that  directive, 
the  Department  has  undertaken  a  review 
of  its  aviation  economic  regulations  as 
contained  in  14  CFR  Chapter  11.  We 
have  thus  far  identified  a  number  of 
regulations  that  were  outdated  or 
contained  references  that  were  obsolete. 
This  rulemaking  proposes  to  modify 
various  provisions  in  14  CFR  part  302— 
Rules  of  Practice  in  Proceedings  by        • 
eliminating  redundancies,  excess 
verbiage,  and  obsolete  provisions;  by 
making  technical  changes  necessary  to 
make  the  rules  current;  and  by 
reorganizing  and  renumbering  subparts 
in  a  more  logical  order  and  to  place  a 
greater  emphasis  on  procedures  used  in 
written  as  opposed  to  oral  proceedings. 
As  part  of  the  reorganization,  one 
provision  in  part  302  would  be 
relocated  to  part  300  of  this  chapter- 
Rules  of  Conduct  in  DOT  Proceedings 
under  this  Chapter,  and  all  currently 
reserved  subparts  would  be  removed. 
The  rulemaking  also  proposes  to  shorten 
some  of  the  time  periods  for  filing 
responsive  doounents  in  licensing 
cases,  and  to  include  procedures  for  slot 
exemptions  at  high  density  airports. 
DATES:  Comments  must  be  received  on 
or  before  April  4, 1997. 

ADDRESSES:  Comments  should  be 
directed  to  Department  of 
Transportation  Dockets,  Docket  OST- 
97-2090,  400  Seventh  Street,  SW., 
Room  PL-401,  Washington.  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Thomas  or  Carol  A.  Woods. 
Office  of  Aviation  Analysis.  X-56.  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W.,  Washington,  DC 
20590,  (202)  366-9721. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  action  by 


submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions.  Communications  should 
identify  the  regulatory  docket  number 
and  be  submitted  in  duplicate  to  the 
address  listed  above.  Commenters 
wishing  the  Department  to  acknowledge 
receipt  of  their  comments  must  submit 
with  those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  Docket  No.  OST-97-2090.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
commimications  on  or  before  the 
specified  closing  date  will  be 
considered  by  the  Assistant  Secretary 
for  Aviation  and  International  Affairs 
before  taking  action  on  any  further 
rulemaking.  Also,  this  proposal  may  be 
changed  in  light  of  comments  received. 
All  comments  submitted  will  be 
available  for  examination  in  Docket 
OST-97-2090.  A  report  summarizing 
each  substantive  public  contact  with 
DOT  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

The  Department  of  Transportation  has 
reviewed  its  existing  regulations  in 
order  to  determine  whether  changes 
should  be  made  to  promote  economic 
growth,  create  jobs,  or  eUminate 
unnecessary  costs  or  other  burdens  on 
the  economy.  In  the  course  of  this 
review,  the  Department  determined  that 
references  in  various  regulations  were 
obsolete  and  that  technical  and  editorial 
changes  to  the  regulations  are  necessary 
to  make  them  current. 

Title  14  CFR  part  302— Rules  of 
Practice  in  Proceedings  contains  the 
regulations  that  govern  the  conduct  of 
all  aviation  economic  proceedings 
before  the  Department  of 
Transportation.  These  rules  have  not 
been  comprehensively  reviewed  and 
updated  since  1985  when  the  aviation 
economic  functions  of  the  Qvil 
Aeronautics  Board  (CAB)  were 
transferred  to  the  Department  as  a  result 
of  the  CAB'S  "sunset." 

The  Changes 

General.  Part  302  is  extensive,  with 
different  subparts  governing  different 
types  of  proceedings.  Because  of  the 
extent  and  number  of  changes  being 
made,  we  propose  to  reissue  part  302  in 
its  entirety.  The  particular  provisions 
proposed  to  be  eliminated,  relocated,  or 
revised,  and  the  reasons  therefor  are 
discussed  for  each  subpart  separately 
below.  In  general,  however,  the  changes 
would  include  reorganizing  and 


renumbering  of  subparts;  eliminating 
redundancies,  obsolete  provisions  or 
excess  verbiage;  and  resequencing 
sections  within  subparts  to  place  them 
in  a  more  logical  order  to  "track"  the 
course  of  a  particular  type  of  proceeding 
and  to  place  a  greater  emphasis  on 
procedures  used  in  written  proceedings 
(i.e.,  non-oral  evidentiary  proceedings) 
which  are  used  in  the  majority  of  cases 
handled.  Thus,  some  sections  would  be 
rewritten  to  indicate  that  written 
procedures,  such  as  show-cause 
procedures,  would  generally  be 
employed,  and  that  if  an  administrative 
law  judge  were  assigned  to  a  case,  the 
judge  would  preside  over  or  have 
responsibiUty  for  various  decisions,  but 
that  in  all  other  cases  the  DOT 
decisionmaker  would  have  such  powers 
and  responsibiUties.  Some  sections 
would  be  separated  or  combined  and 
titles  added  or  revised  for  clarity  and 
ease  in  locating  specific  provisions. 

A  number  of  the  subparts  would  be 
reordered  so  that  the  rules  of  general 
applicability  (new  Subpart  A)  would,  as 
now,  come  first,  followed  by  rules 
pertaining  to  the  Department's 
"permanent"  licensing  functions,  i.e., 
issuance  of  U.S.  air  carrier  certificates 
and  foreign  air  carrier  permits  (new 
Subpart  B,  current  Subparts  I  and  Q), 
rules  pertaining  to  "temporary" 
licensing  functions,  i.e..  exemptions 
(new  Subpart  C,  current  Subpart  D), 
rules  on  enforcement  of  those  licenses 
and  other  Department  regulations  (new 
Subpart  D,  current  Subpart  B),  and  rules 
on  rates,  fares,  and  charges,  i.e.,  prices 
for  foreign  air  transportation  (revised 
Subpart  E),  airport  fees  (Subpart  F),  and 
mail  rates  and  contracts  (new  Subpart  G. 
current  Subparts  C  and  O). 

Current  Subpart  J  (Rules  Applicable  to 
Proceedings  Involving  Charter  Air 
Carriers)  would  be  removed.  This 
subpart  contains  procedural  rules  for 
the  immediate  suspension  of  a  charter 
air  carrier's  certificate.  To  our 
knowledge,  this  rule  has  never  been 
used.  Moreover,  the  procedures 
prescribed  in  Subpart  J,  if  utilized, 
would  subject  a  charter  air  carrier  that 
failed  to  comply  with  the  insurance 
and/or  continuing  fitness  requirements 
of  sections  41110(e)  and  41112  of  the 
Statute  to  more  severe  treatment  than  an 
air  carrier  with  scheduled  passenger  or 
scheduled  cargo  authority  that  failed  to 
comply  with  these  same  sections  of  the 
Statute.  In  the  interest  of  treating  all 
certificated  air  carriers  equally.  Subpart 
J  should  be  eliminated.  We  will 
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continue  to  have  powers  under  the 
provisions  of  §§  204.7  and  302.211  of 
this  chapter,  and  sections  41104,  41110, 
and  41112  of  the  Statute  to  suspend  a 
charter  carrier's  certificate  when 
necessary. 

Subparts  G,  H,  K,  L,  M,  N,  and  P. 
which  are  currently  "reserved,"  would 
be  removed. 

Two  technical  changes  would  be 
applicable  to  all  subparts:  (1)  the 
correction  of  definitions  and  other 
terminology  necessitated  by  the  revision 
and  recodification  of  the  Federal 
Aviation  Act  within  Subtitle  VII  of  Title 
49  of  the  United  States  Code 
(Transportation)  ("the  Statute")  by 
action  of  Pub.  L.  103-272,  enacted  July 
5, 1994;  and  (2)  the  correction  of  the 
obsolete  title  "Assistant  Secretary  for 
Policy  and  International  Affairs"  to  read 
"Assistant  Secretary  for  Aviation  and 
International  Afl'airs'. 

At  the  time  we  issue  a  final  rule  in 
this  rulemaking  proceeding,  we  will 
also  amend  all  rules  in  Chapter  n 
containing  what  will  then  be  incorrect 
references  to  sections  in  part  302. 

Subpart  A — Rules  of  General 
Applicability  currently  sets  forth  the 
general  rules  that  apply  to  all 
proceedings  before  the  Department.  The 
changes  to  Subpart  A  would  include  the 
addition  of  a  definitions  section 
(§  302.2)  which  would  include 
definitions  drawn  from  other  sections  of 
the  current  rule  (e.g.,  DOT 
decisionmaker)  as  well  as  new 
definitions  [e.g.,  party,  non-hearing 
case)  or  revised  definitions.  Thus,  the 
definition  of  "administrative  law  judge" 
is  changed  to  remove  the  reference  to 
presiding  officers  to  avoid  confusion  as 
to  whether  a  presiding  officer  is  an 
administrative  law  judge  appointed 
pursuant  to  5  U.S.C.  3105.  The  Secretary 
may  appoint,  on  an  ad  hoc  basis, 
presiding  officers  to  govern  proceedings 
that  do  not  require  administrative  law 
judges.  Appointment  of  a  presiding 
officer  could  be  made  in  an  order 
instituting  a  proceeding.  The  definition 
of  "hearing  case"  is  changed  to  remove 
reference  to  5  U.S.C.  556  and  557,  since 
an  official  who  is  not  an  administrative 
law  judge  might  preside  over  an  oral 
evidentiary  hearing  that  is  not 
conducted  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
551  et  seq.). 

Some  sections  in  Subpart  A  would  be 
'  reorganized.  For  example,  requirements 
for  filing  documents  (§  302.3)  would 
contain  provisions  on  the  prohibition 
and  dismissal  of  certain  documents  and 
on  motions  for  leave  to  file  otherwise 
unauthorized  documents  that  are 
presently  contained  in  the  general 
requirements  for  documents  (§  302.4). 


Provisions  would  be  added  to  specify 
when  an  application  may  be  amended 
when  the  application  has  not  been  set 
for  hearing — e.g.,  prior  to  the  issuance  of 
an  order  establishing  further  procedures 
or  disposing  of  the  application  (§  302.5). 

Service  of  documents  (new  §  302.7) 
would  allow  for  service  by  facsimile. 

The  definition  of  "party"  would  be 
expanded  to  include  any  DOT  staff 
designated  to  participate  in  the 
proceeding  in  an  oral  evidentiary 
hearing  (new  §§  302.2  and  302.10(a)). 

A  provision  would  be  added  in  the 
section  on  objections  to  the  public 
disclosure  of  information  (new  §  302.12) 
to  allow  limited  disclosure  of  such 
information  to  the  parties  in  a 
proceeding  upon  submission  of 
affidavits  by  those  parties  swearing  to 
protect  the  confidentiality  of  the 
documents  at  issue  during  the  pendency 
of  a  motion  to  withhold. 

All  of  the  paragraphs  that  pertain  only 
to  oral  evidentiary  hearings  would  be 
moved  to  the  end  of  the  subpart 
(§§  302.17-302.37)  to  alleviate 
confusion  over  the  procedures  that  are 
applicable  only  to  those  types  of 
proceedings  and  those  applicable  to 
non-hearing  cases,  which  now  comprise 
the  bulk  of  the  proceedings  that  the 
Department  handles. 

The  section  on  administrative  law 
judges  (new  §  302.17)  would  be  revised 
to  specify  the  powers  of  each  judge  and 
to  include  the  delegation  of  authority  to 
each  judge  to  make  decisions  in  hearing 
proceedings  (current  §  302.27(a)). 

The  section  on  the  DOT 
decisionmaker  (new  §  302.18)  would  be 
revised  to  reflect  the  change  in  title  of 
the  Assistant  Secretary  for  Policy  and 
International  Affairs  to  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  and  to  reorder  the  text  to 
eliminate  duplication  and  to  reflect  that 
the  majority  of  cases  are  decided  by  the 
Assistant  Secretary  using  non-hearing 
proceedings. 

New  sections  on  evidence  (§  302.24) 
and  transcripts  of  hearings  (§  302.28) 
would  contain  provisions  from  current 
§  302.24.  The  list  of  officially  noticeable 
documents,  included  in  the  evidence 
section,  would  be  updated  and 
reorganized  so  that  documents  filed 
with  or  compiled  by  the  Department, 
including  the  Federal  Aviation 
Administration,  would  be  listed  first 
followed  by  documents  filed  with  or 
compiled  by  other  government  agencies 
and  then  private  organizations 
(§  302.24(g)). 

The  provisions  now  contained  in  the 
section  on  subpoenas  (current 
§  302.19(g))  governing  the  attendance  of 
DOT  employees  and  the  production  of 
documentary  evidence  in  their  custody 


at  a  hearing  would  be  revised  to  state 
that  such  matters  would  be  governed  by 
49  CFR  Parts  9  and  7  (new  §  302.25(g)). 

Provisions  relating  to  the  amount  of 
attendance  and  mileage  fees  payable  to 
witnesses  in  hearing  cases  (new 
§  302.27(c))  would  be  simplified  to 
remove  specific  dollar  amounts  and  to 
specify  that  such  witnesses  will  be  paid 
in  accordance  with  regulations  in  effect 
at  the  time  for  U.S.  courts  or 
government  per  diem  rates.  Text  on  the 
payment  of  such  kes  to  witnesses  as 
well  as  other  rights  of  witnesses 
(currently  found  in  paragraphs  (b)  and 
(c)  of  §  302.11)  would  be  combined  in 
new  §  302.27.  In  addition,  a  separate 
section  on  appearances  (currently  in 
§  302.11(a))  would  be  established  (new 
§302.21). 

A  provision  would  be  added  stating 
that  one  of  the  considerations  for 
determining  whether  to  order  a  "daily 
transcript"  of  a  hearing,  in  lieu  of  an 
"ordinary  transcript",  is  cost  to  the 
Department  (new  §  302.29(b)(3)). 

A  new  section  specifying  the  actions 
that  can  be  taken  by  administrative  law 
judges  after  a  hearing,  including  issuing 
initial  or  recommended  decisions 
(which  would  be  defined  in  the  rule)  or 
certifying  the  record  to  the  DOT 
decisionmaker  would  be  established 
(§  302.31).  A  provision  would  be  added 
stating  that,  in  the  case  of  a 
recommended  decision,  unless  a 
petition  for  discretionary  review, 
exceptions,  or  a  notice  by  the  DOT 
decisionmaker  taking  review  was  filed, 
the  judge's  decision  would  be  forwarded 
to  the  President  for  review  under  49 
U.S.C.  41307  as  the  Department's  final 
order. 

Some  sections  would  be  removed 
from  this  subpart  if  they  pertain  only  to 
specific  types  of  cases  (e.g.,  §  302.13, 
joinder  of  complaints  or  complainants, 
has  been  moved  to  new  Subpart  D 
concerning  enforcement  proceedings), 
or  if  they  more  logically  belong  in  other 
rules  (e.g.,  §302.18(a-l) — motions  to 
disqualify  CXDT  employees  in  review  of 
hearing  matters — would  be  redesignated 
§  300.18  in  part  300  of  this  chapter, 
which  covers  rules  of  conduct  in  DOT 
proceedings). 

Subpart  B-— Rules  AppUcable  to  U.S. 
Air  Carrier  Certificate  and  Foreign  Air 
Carrier  Permit  Licensing  Proceedings 
would  replace  and  revise  current 
Subparts  I  and  Q  with  res|)ect  to 
licensing  procedures  for  new  U.S. 
certificated  and  foreign  air  carriers  and 
the  conduct  of  international  route 
proceedings. 

Current  Subpart  I  (Rules  Applicable  to 
Route  Proceedings  under  Sections  401 
and  402  of  the  Federal  Aviation  Act) 
would  be  eliminated.  These  rules  set 
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forth  procedures  under  which  the 
Department  may  initiate  route 
proceedings  under  sections  41102  and 
41302  of  the  Statute  (formerly  sections- 
401  and  402  of  the  Federal  Aviation 
Act).  These  procedures  were  used  by  the 
former  CAB  prior  to  the  promulgation  of 
current  Subpart  Q  of  this  part.  Today, 
these  types  of  route  cases  are  handled 
under  the  expedited  provisions  of 
Subpart  Q  rather  than  Subpart  I 
procedures.  Thus,  a  special  set  of  rules 
appUcable  to  route  proceedings  initiated 
by  the  Department  is  no  longer  needed. 

Current  Subpart  Q  (Expedited 
Procedures  for  Processing  Licensing 
Cases)  would  also  be  removed.  These 
rules  contain  the  procedures  used  for 
the  filing  and  processing  of  applications 
requesting  action  {e.g.,  issuance, 
modification,  transfer)  involving 
certificates  of  public  convenience  and 
necessity  or  foreign  air  carrier  ptermits. 

The  new  Subpart  B  would  be 
organized  to  indicate  more  clearly  what 
evidence  requirements  and  filing  and 
review  procedures  would  be  followed  in 
each  type  of  licensing  case.  Thus, 
current  §  302.1720,  which  applies  to 
certificate  cases  in  general,  contains 
provisions  on  filing  conforming 
applications  or  motions  to  modify  the 
scope  of  a  proceeding  that  are 
applicable  to  international  route  cases 
but  not  typically  applicable  to  initial 
fitness  certification  cases.  Provisions 
pertaining  solely  to  international  route 
cases  would  be  contained  in  §  302.212; 
those  pertaining  to  initial  or  continuing 


fitness  cases  for  U.S.  carriers  would  be 
found  in  §  302.211;  and  those  pertaining 
to  foreign  air  carrier  permit  cases  would 
be  located  in  §  302.213. 

A  provision  would  be  added 
(§  302.202(a))  stating  that  in  those  cases 
involving  the  initial  or  continuing 
fitness  of  a  U.S.  air  carrier,  any 
application  filed  should  also  contain  the 
supporting  fitness  information  required 
by  part  204  of  this  chapter. 

The  requirement  to  serve  copies  of 
pleadings  on  other  parties  would  be 
revised  for  proceedings  involving 
foreign  air  carrier  permit  applications  to 
conduct  scheduled  operations  to 
include  the  airport  authority  of  any  U.S. 
airport  that  the  applicant  initially 
proposes  to  serve  (new 
§  302.203(b)(2)(C)).  Service  on  such 
parties  is  already  required  in  U.S.  air 
carrier  certificate  application 
proceedings  (new  §  302.203(b)(1)). 

We  are  also  proposing  to  eliminate  the 
separate  regulatory  procedures  and  time 
periods  for  responsive  pleadings  for 
certificate  restriction  removal  cases 
(current  §  302.1730).  Such  cases  are  rare 
and  can  be  handled  under  the  same 
rules  and  timefivmes  as  international 
route  award  cases.  If  different 
procedures  or  timetables  are  required  in 
a  specific  case,  the  Department  can 
establish  those  in  a  procedural  order  at 
the  outset  of  such  proceeding. 

We  are  adding  a  provision  to 
specifically  allow  for  the  filing  of  replies 
to  answers  in  licensing  cases  (new 
§  302.204(b)).  Replies  are  routinely  filed 


in  such  cases  (accompanied  by  a  motion 
for  leave  to  file),  are  permitted  in 
response  to  answers  to  show  cause 
orders  issued  in  such  proceedings,  and 
are  of  benefit  to  the  Department  in 
analyzing  the  information  and 
allegations  in  any  filed  answer. 

In  most  cases,  the  time  periods  for 
filing  responsive  pleadings  would  be 
decreased  in  an  effort  to  expedite  the 
processing  of  licensing  cases  (new 
§§  302.204  and  302.212)  (see  chart 
below).  In  this  regard,  answers  to  U.S. 
air  carrier  certificate  applications  (both 
initial  fitness  and  international  route 
award)  and  foreign  air  carrier  permit 
applications  or  amendments  to  any  of 
those  types  of  applications  would  be 
due  in  21  days,  rather  than  28  days. 
Petitions  for  oral  hearing  of  the 
application  would  be  due  at  the  same 
time  that  answers  to  the  application 
would  be  due  [i.e.,  within  21  days), 
rather  than  14  days  later  as  is  currently 
the  case  for  foreign  air  carrier  permits 
(ourent  §  302.1712(c)(3))  or  24  days 
later  [i.e.,  52  days  after  the  original 
application)  as  is  the  case  for  certificate 
cases  (current  §302.1 712(c)(1)).  In 
international  route  cases,  conforming 
applications  and/or  motions  to  modify 
the  scope  of  the  proceeding  would  be 
due  at  the  same  time  that  answers  are 
filed — within  21  days  after  the  original 
application.  Answers  to  conforming 
applications  or  motions  would  be  due 
14  days  later,  i.e.,  35  days  after  the 
original  application,  rather  than  42 
days. 


Proposed  Changes  in  Time  Periods  for  Filing  Responsive  Pleadings 


U.S.  air  carrier  certificate  applications  (both  initial  fitness  arxj  Intemational  route  award)  and  foreign  air 
carrier  permit  applications,  or  amendments  to  any  of  ttiese: 

Answers  to  ttie  application 

Replies  to  answers  .• „ 

Comorrnng  applications  or  motions  to  modify  scope  „ 

Answers  to  conforming  applications  or  motions  to  modify  scope . 

Petitions  for  oral  hearing  of  applicatiort 

Certificate  cases  '. ... 

Foreign  air  carrier  permits  _„ _.«. 

Restriction  removal  cases: 

Answers  to  application „ 

Conforming  applications  

Answers  to  conforming  applications „ _.... 

Petitions  for  oral  hearing  of  application 


Number  of  days  from  date  original 
application  filed 


Proposed 


28 

21 

NA 

35 

28 

21 

42 

35 

52 

21 

42 

21 

14 

21 

14  days 

21 

XL28 

35 

35 

21 

The  time  period  for  the  Department  to 
defer  further  processing  of  an 
incomplete  application  (ciurent 
§302.1713)  would  be  increased  from  21 
to  28  days  to  allow  for  the  review  of  any 
answers  filed  in  response  to  the 
application  (new  §  302.209). 


With  respect  to  DOT's  issuance  of  an 
order  establishing  further  procedures, 
the  only  change  would  be  to  specify 
that,  in  U.S.  air  carrier  certificate  cases, 
the  order  would  be  issued  in  90  days 
after  a  complete  application  is  filed 
(new  §§  302.211(b)  and  302.212(e)).  This 


clarification,  which  reflects  the 
provision  in  current  §302.1713  (as 
contained  in  new  §  302.209)  that  the 
time  periods  contained  in  the  subpart 
would  not  begin  to  run  until  the 
application  is  complete,  is  intended  to 
alleviate  any  confusion  over  when  a 


^nofi 


FAHpral  Rp«ri«tfir    A  Vnl     R7     Nn     99    /   MnnHnv    Fphninrv   1     1QQ7    /   PrrtnneoH   Pnlac 


Federal  Register  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Proposed  Rules  5097 


DOT  order  taking  action  on  an  '    < 
application  would  be  issued,  since 
many  certificate  applications  are  not 
complete  when  submitted  and  must  be 
deferred  pending  receipt  of 
supplementary  information. 

The  section  on  the  disposition  of 
applications  (new  §  302.210)  would  be 
reorganized  to  reflect  the  current 
practices  employed  in  the  majority  of 
application  cases  of  using  show-cause 
procedures  or  dismissing  the 
application  by  final  order,  rather  than 
instituting  an  oral  evidentiary  hearing. 

A  provision  would  be  added  to 
current  §  302.1757  to  clarify  that  if  the 
DOT  decisionmaker  did  not  act  within 
90  days  of  the  issuance  of  an  initial 
decision  by  an  administrative  law  judge, 
that  decision  would  become  the  final 
decision  of  the  Department  (new 
§  302.220(b)(2)). 

In  addition,  current  §  302.1760.  which 
pertains  to  internal  procedures  of  the 
Department,  would  be  eliminated  as  ^ 
unnecessarv. 

Subpart  C— Rules  Applicable  to 
Exemption  Proceedings  would  replace 
and  revise  current  Subpart  D,  which  sets 
forth  procedural  standards  for  U.S.  and 
foreign  air  carriers  to  follow  in  applying 
for  exemption  authority  under  section 
40109  of  the  Statute.  It  adds  proceedings 
for  slot  exemptions  at  high  density 
airports  under  section  41714  of  the 
Statute  to  its  scope.  It  also  gives  needed 
guidance  to  U.S.  and  foreign  air  carrier 
applicants  on  the  specific  information 
they  must  file. 

In  new  Subpart  C,  new  §  302.302(b) 
would  revise  the  names  of  the  offices 
where  exemption  applications  are  to  be 
filed  to  the  U.S.  Air  Carrier  Licensing 
Division  or  Foreign  Air  Carrier 
Licensing  Division,  as  appropriate,  in 
the  Office  of  International  Aviation. 
New  §  302.302(b)(4)  would  permit  the 
filing  of  exemption  requests  by  facsimile 
and  electronic  mail  (when  available), 
and  new  §  302.302(e)  (current 
§  302.401(e))  would  be  revised  to  reflect 
our  present  practice  of  omitting 
applicants'  addresses  when  publishing 
notices  of  exemption  applications  filed. 
Also,  the  word  "undue"  would  be 
changed  to  "unreasonable"  in 
paragraphs  (3)  and  (4)  of  new 
§  302.303(d)  to  reflect  a  change  in  this 
language  in  section  40109(g)(1)(C)  of  the 
Statute. 

Subpart  D — ^Rules  Applicable  to 
Enforcement  Proceedings  would  replace 
and  revise  current  Subpart  B,  which 
contains  the  specific  rules  governing 
enforcement  actions,  or  proceedings  by 
which  the  Department  enforces  the 
aviation  economic  provisions  of  the 
Statute  and  the  rules,  regulations, 
orders,  and  other  requirements  the 


Department  issues  under  those 
provisions.  These  rules  also  inform  the 
public  how  to  lodge  complaints  and 
detail  the  procedures  that  the 
Department  and  the  parties  will  follow 
in  the  event  the  Department  takes 
enforcement  action. 

A  definitions  section  would  be  added 
to  new  Subpart  D  (new  §  302.402). 

In  addition,  various  sections  would  be 
combined,  separated  or  retitled  for 
purposes  of  clarity.  Thus,  a  separate 
section  on  informal  complaints  would 
be  established  (new  §  302.403),  and  the 
section  on  formal  complaints  would  be 
expanded  to  include  current  §§  302.203 
and  302.13  and  separated  into 
paragraphs  pertaining  to,  among  others 
things,  the  filing,  amendment,  and 
service  of  such  complaints  (new 
§  302.404).  A  section  on  responsive 
documents  (new  §  302.405)  would 
contain  provisions  from  current 
§  302.204,  and  a  section  on  procedure 
for  responding  to  formal  complaints 
(new  §  302.406)  would  contain 
provisions  from  current  §§  302.205  and 
302.206. 

The  requirement  that  action  must  be 
taken  on  a  formal  complaint  within  60 
days  of  its  fifing  would  be  eliminated, 
leaving  in  place  the  provision  that  such 
action  would  be  taken  "within  a 
reasonable  time"  (new  $302,406). 

The  section  on  commencement  of 
enforcement  proceedings  (new 
§  302.407)  would  include  provisions 
fitjm  current  §§  302.206  and  302.206a: 
the  section  on  answers  and  repUes  (new 
§  302.408)  would  contain  provisions 
from  ciuxent  §§  302.207  and  302.209; 
and  current  §  302.212  on  admissions  as 
to  facts  and  motions  to  dismiss  would 
be  divided  into  two  sections  (new 
§§302.411  and  302.412). 

The  term  "third-party  compkint" 
used  throughout  would  be  replaced 
with  "formal  complaint,"  and  the 
"saving  clause"  from  Subpart  A  (current 
§  302.40)  would  be  moved  to  this 
subpart  as  new  §  302.420  and  modified 
to  include  provisions  of  the  Statute  and 
orders  and  other  requirements  of  the 
Department. 

Subpart  E — Rules  Applicable  to 
Proceedings  with  Respect  to  Rates,  Fares 
and  Charges  for  Foreign  Air  , 

Transportation  would  revise  current 
Subpart  E,  which  contains  special  rules 
for  proceedings  relating  to  prices  and 
their  related  rules,  classifications  and 
practices  applied  in  foreign  air 
transportation.  These  proceedings  are 
instituted  at  the  Department's  discretion 
in  response  to  a  third-party  complaint, 
or  upon  the  Department's  own 
initiative.  Historically,  most  such 
proceedings  involved  complaints 
against  tariffs  by  competitors. 


The  title  of  the  Subpart  E  would  be 
amended  to  add  "for  Foreign  Air 
Transportation"  to  clarify  that  these 
rules  do  not  apply  to  rates,  fares  and 
charges  in  interstate  transportation. 

New  §  302.506(d)  would  permit,  in 
emergency  situations,  the  filing  of 
complaints  requesting  the  suspension  of 
a  tariff  by  facsimile  and  electronic  mail 
(when  available),  but  would  require  that 
the  filing  be  confirmed  in  writing  within 
three  business  days. 

Current  §  302.506  would  be 
eliminated.  That  section  places  the 
burden  of  going  forward  with  the 
evidence  (i.e.,  making  at  least  a  prima 
facie  case  of  lawfulness)  upon  the 
carrier  proposing  a  tariflf  change.  Under 
deregulation  pricing  policies  and 
procedures,  fare  decreases  or  rule 
liberaUzations  do  not  need«ny 
justification.  Similarly,  complainants 
challenging  tariffs  on  the  ground  of 
"unjust  discrimination"  now  must  make 
aprima  facie  case  of  unlawfulness. 
Thus,  the  subsection  is  misleading  and 
should  be  eliminated  entirely  because 
specific  evidentiary  burdens  are 
normally  discussed  at  pr^earing 
conferences,  and  nonhearing 
evidentiary  matters  can  be  resolved  in 
an  instituting  order. 

Subpart  F — Rules  Applicable  to 
Proceedings  Concerning  Airport  Fees 
contains  the  specific  rules  that  apply  to 
a  complaint  filed  by  one  or  more  U.S. 
or  foreign  carriers  for  a  determination  of 
the  reasonableness  of  a  fae  increase  or 
a  newly  established  fae  imposed  upon 
the  carrier  by  the  owner  or  operator  of 
an  airport,  lliis  subpart  also  appUes  to 
requests  by  the  owner  or  operator  of  an 
airport  for  such  a  determination. 

dince  Subpart  F  was  only  recently 
adopted  (in  February  1995),  it  would 
not  be  revised  at  this  time  except  to 
make  the  provisions  internally 
consistent  with  the  rest  of  revised  part 
302,  such  as  by  changing  section 
reference  numbers  (e.g.,  in  §302.617, 
the  reference  to  §  302.28(a)  would  be 
changed  to  §  302.32(a),  and  in  §  302.603 
an  additional  reference  to  §  302.4 
concerning  the  form  of  docimients 
would  be  added).  In  addition,  since  at 
the  time  of  the  adoption  of  Subpart  F, 
references  to  that  subpart  were  not 
added  to  the  index  in  Appendix  A. 
those  references  would  be  added  at  this 
time. 

Subpart  G — Rules  Applicable  to  Mail 
Rate  Proceedings  and  Contracts  would 
combine,  replace  and  revise  subparts  C 
andO. 

Current  Subpart  C  (Rules  Applicable 
to  Mail  Rate  Proceedings)  sets  forth  the 
special  rules  applicable  to  proceedings 
for  the  establishment  of  mail  rates  by 
the  Department  in  accordance  with 
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section  41901  of  the  Statute.  These  are 
the  rates  paid  by  the  United  States 
Postal  Service  to  U.S.  carriers  for  the 
transportation  of  U.S.  mail  within 
Alaska  and  between  the  U.S.  and  foreign 
countries. 

Current  Subpart  O  (Procedure  for 
Processing  Contracts  for  Transportation 
of  Mail  by  Air  in  Foreign  Air 
Transportation)  sets  forth  procedures 
applicable  to  certain  contractor  - 
arrangements  for  the  carriage  of  mail  by 
air  between  the  U.S.  Postal  Service  and 
certiBcated  air  carriers  pursuant  to  39 
U.S.C.  5402(a). 

In  new  Subpart  G,  current  references 
to  actions  by  "the  Department"  or 
"DOT"  would  be  changed  to  "DOT 
decisionmaker"  to  dinbrentiate  from 
actions  by  an  administrative  law  judge 
in  an  oral  evidentiary  hearing,  and 
current  §§  302.304  and  302.309  would 
be  combined  into  new  §  302.703  to 
reflect  that  the  DOT  decisioiunaker  may 
either  issue  an  order  to  show  cause  or 
set  a  matter  for  oral  hearing  before  an 
administrative  law  judge. 

Certain  sections  also  would  be  revised 
to  allow  the  DOT  decisionmaker 
additional  flexibility  in  dealing  with 
speciRc  cases.  Thus,  current 
§  302.305(a)  would  be  revised  to  allow 
for  answers  to  show  cause  orders  within 
10  days  "or  within  such  other  period  as 
the  onder  may  specify"  (new 
§  302.704(a));  and  current  $  302.307 
would  be  revised  to  allow  the 
decisionmaker  to  authorize  the  filing  of 
additional  pleadings  or  establish  further 
procedural  steps  in  lieu  of  instituting  an 
oral  hearing  (new  §  302.705(b))  and  to 
allow  the  issues  at  any  hearing  that  is 
instituted  to  be  formulated  by  the 
instituting  order  (new  §  302.706(a)). 

The  provisions  of  current  §§  302.306 
and  302.307  would  be  combined  into 
new  §  302.705  covering  further 
procedures,  and  current  §§  302.301, 
302.302,  302.307.  and  302.308  would  be 
combined  into  new  §  302.706  entitled 
Hearing. 

Current  §§302.311  and  302.321 
would  be  combined  into  new  §  302.708. 
The  provisions  of  paragraphs  (a)  and  (b) 
of  current  §302.1503  would  be 
eliminated  as  unnecessary,  and  new 
§  302.719  would  refine  and  condense 
the  data  required  to  reflect  current 
practice. 

The  subject  index  contained  in 
Appendix  A — Index  to  Rules  of  Practice 
would  be  updated  to  include  additional 
references  (such  as  to  Fitness  Cases  and 
Airport  Fee  cases),  and  to  eliminate 
obsolete  references.  Also,  to  assist  users 
in  locating  the  newly  renumbered 
sections,  the  revised  Appendix  would 
list  for  each  subject  both  the  current 


section  number(s)  and  the 
corresponding  new  section  number(s). 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

The  Department  has  analyzed  the 
economic  and  other  effects  of  the 
proposed  amendment  and  has 
determined  that  they  are  not 
"significant"  within  the  meaning  of 
Executive  Order  12866.  The  amendment 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  It  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  and  it  will  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof.  Nor  does  it  raise  any 
novel  legal  or  policy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
Executive  Order  12866. 

DOT  Regulatory  Policies  and  Procedures 

The  proposed  amendment  is  not 
significant  under  the  Department's 
Regulatory  Policies  and  Procedures, 
dated  February  26, 1979,  because  it  does 
not  involve  important  Departmental 
policies;  rather,  it  is  being  made  solely 
for  the  purposes  of  eliminating  or 
correcting  obsolete  requirements  and 
reorganizing  the  presentation  of  the 
regulati^s  used  by  the  Department  to 
administer  its  aviation  economic 
regulatory  functions.  The  Department 
has  also  determined  that  the  economic 
effiects  of  the  amendment  are  so  minimal 
that  a  full  regulatory  evaluation  is  not 
required. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  the  Department  has 
evaluated  the  effiects  of  this  proposed 
action  on  small  entities,  i.e.,  those  air 
carriers  operating  small  aircraft  (60  seats 
or  less  or  18,000  pounds  maximum 
payload  or  less)  in  strictly  domestic 
service.  The  proposed  changes  to  the 
Department's  Rules  of  Practice  in 
Proceedings  would  merely  eliminate 
unnecessary  and  obsolete  verbiage, 
reorganize  the  provisions  and  bring 
them  up  to  date  with  our  current 
practice,  and  would  not  place  any  new 
requirements  on  applicants.  Moreover, 
these  rules  generally  are  not  applicable 
to  proceedings  involving  such  small 
entities.  Therefore,  the  Department 
certifies  that  the  amendment  would  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism) 

This  proposed  amendment  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  The  Department 
has  determined  that  the  amendment 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment.  This 
amendment  will  not  have  a  substantial 
direct  effect  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  " 

National  Environmental  Policy  Act 

The  Department  has  also  analyzed 
this  proposed  amendment  for  the 
purpose  of  the  National  Environmental 
Policy  Act.  The  amendment  will  not 
have  any  significant  impact  on  the 
quality  of  the  human  environment. 

Paperwork  Reduction  Act 

There  are  no  reporting  or 
recordkeeping  requirements  associated 
with  the  proposed  amendment. 

List  of  Subjects 

14  CFR  Part  300 

Administrative  practice  and 
procedure.  Conflict  of  interests. 

14  CFR  Part  302 

Administrative  practice  and 
procedure.  Air  carriers,  Foreign  air 
carriera. 

Proposed  Rule 

For  the  reasons  set  out  in  the 
preamble,  Title  14,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  subtitle  I  and  chapters 
401,  411,  413,  415,  417,  419,  421,  449,  461. 
463,  and  465. 

2.  Paragraph  (a-1)  of  §  302.18  is 
redesignated  as  §  300.18  and  revised  to 
read  as  follows: 

S  300.18    Motions  to  disqualify  DOT 
•mployss  in  review  of  (waring  matters. 

In  cases  to  be  determined  on  an 
evidentiary  record,  a  party  desiring  that 
a  concerned  DOT  employee  disqualify 
himself  or  herself  from  participating  in 
a  DOT  decision  must  file  a  motion 
supported  by  an  affidavit  setting  forth 
the  grounds  for  such  disqualification  in 


Subpart 

302.3  F 

302.4  C 
doci 

302.5  / 
302.6 
302.7 
302.8 
302.9 
302.10 
302.11 
302.12 

infoi 
302.13 
302.14 


302.17 
302.18 
302.19 
302.20 
302.21 
302.22 
302.23 
302.24 
302.25 
302.26 


UMI 


Federal  Register  /  Vol.  62,  No.  22  /  Monday,  February  3,  1997  /  Proposed  Rules 


5099 


the  form  and  within  the  periods 
prescribed  in  §  302.11.  Where  review  of 
the  administrative  law  judge's  decision 
can  be  obtained  only  upon  the  filing  of 
a  petition  for  discretionary  review,  such 
motions  must  be  filed  on  or  before  the 
date  answers  are  due  pursuant  to 
§  302.32.  In  cases  where  exceptions  are 
filed  to  recommended,  initial,  or 
tentative  decisions  or  where  the  DOT 
decisionmaker  orders  review  of  an 
initial  or  recommended  decision  on  his 
or  her  own  initiative,  such  motions 
must  be  filed  on  or  before  the  date  briefs 
are  due  pursuant  to  §  302.35  or 
§302.218,  as  applicable.  Failure  to  file 
a  timely  motion  will  be  deemed  a 
waiver  of  disqualification.  Applications 
for  leave  to  file  an  untimely  motion 
seeking  disqualification  of  a  concerned 
DOT  employee  must  be  accompanied  by 
an  affidavit  setting  forth  in  detail  why 
the  facts  relied  upon  as  grounds  for 
disqualification  were  not  known  and 
could  not  have  been  discovered  with 
reasonable  diligence  within  the 
prescribed  time. 

PART  302— [REVISED] 

3.  Part  302  is  revised  to  read  as 
follows: 

PART  302— RULES  OF  PRACTICE  IN 
PROCEEDINGS 

302. 1  Applicability  and  description  of  part. 

302.2  Definitions. 

Subpart  A— Aulas  of  Qaneral  Applicability 

302.3  Filing  of  documents. 

302.4  General  requirements  as  to 
documents. 

302.5  Amendment  of  documents. 

302.6  Responsive  documents. 

302.7  Service  of  documents. 

302.8  Ck>mputation  of  time. 

302.9  Continuances  and  extensions  of  time. 

302.10  Parties. 

302.11  Motions. 

302.12  Objections  to  public  disclosure  of 
information. 

302.13  Consolidation  of  proceedings. 

302.14  Petitions  for  reconsideration. 

Non-Hearing  Proceedings 

302.15  Non-hearing  procedures. 

Rulemaking  Proceedings 

302.16  Petitions  for  rulemaking. 
Oral  Evidentiary  Hearing  Proceedingi 

302.17  Administrative  law  judges. 

302.18  DOT  decisionmaker. 

302.19  Participation  by  persons  not  parties. 

302.20  Formal  intervention. 

302.21  Appearances. 

302.22  Prehearing  conference, 

302.23  Hearing. 

302.24  Evidence. 

302.25  Subpoenas. 

302.26  Depositions. 


302.27  Rights  of  witnesses;  attendance  fees 
and  mileage. 

302.28  Transcripts  of  hearings. 

302.29  Argument  before  the  administrative 
law  judge. 

302.30  Briefs  to  the  administrative  law 
judge. 

302.31  Initial  and  recommended  decisions: 
certification  of  the  record. 

302.32  Petitions  for  discretionary  review  of 
initial  decisions  or  recommended 
decisions;  review  proceedings. 

302.33  Tentative  decision  of  the  DOT 
decisionmaker. 

302.34  Exceptions  to  tentative  decisions  of 
the  DOT  decisionmaker. 

302 . 3  5    Briefs  to  the  DOT  decisionmaker. 

302.36  Oral  argument  before  the  DOT 
decisionmaker. 

302.37  Waiver  of  procedural  steps  after 
hearing. 

302.38  Final  decision  of  the  DOT 
decisionmaker. 

Subpart  B— Aulas  Applicabte  to  U.S.  Air 
Carrier  Certificate  and  Foreign  Air  Carrier 
Permit  Licensing  Proceedings 

302.201  Applicability. 

302.202  Contents  of  applications. 

302.203  Service  of  documents. 

302.204  Responsive  documents. 

302.205  Economic  data  and  other  facts. 

302.206  Verification. 

Disposition  of  Applications 

302.207  Cases  to  be  decided  on  written 
submissions. 

302.208  Petitions  for  oral  presentation  or 
judge's  decision. 

302.209  Procedures  for  deferral  of 
applications. 

302.210  Disposition  of  applications;  orders 
establishing  further  procedures. 

302.211  Procedures  in  certificate  cases 
involving  initial  or  continuing  fitness. 

302.212  Proceduj^s  in  certificate  cases 
involving  international  routes. 

302.213  Procedures  in  foreign  air  carrier 
permit  cases. 

302.214  Oral  evidentiary  hearing. 

302.215  Briefs  to  the  administrative  law 
judge. 

302.216  Administrative  law  judge's  initial 
or  reconunended  decision. 

302.217  Exceptions  to  administrative  law 
judge's  initial  or  recommended  decision. 

302.218  Briefs  to  the  DOT  decisionmaker. 

302.219  Oral  argument  before  the  DOT 
decisionmaker. 

302.220  Final  decision  of  the  Department. 

Subpart  C— Aulas  Applicable  to  Exemption 
Proceedings 

302.301  Applicability. 

302.302  Filing  of  applications. 

302.303  Contents  of  applications. 

302.304  Service  of  documents. 

302.305  Posting  of  applications. 

302.306  Dismissal  or  rejection  of 
incomplete  applications. 

302.307  Answers  to  applications. 

302.308  Replies  to  answers. 

302.309  Requests  for  hearing. 

302.310  Exemptions  on  the  Department's 
initiative. 

302.311  Emergency  exemptions. 


Subpart  D— Aulas  Applicabte  to 
Enforcement  Proceedings 

302.401  Applicability. 

302.402  Definitions. 

302.403  Informal  complaints. 

302.404  Formal  complaints. 

302.405  Responsive  documents. 

302.406  Procedure  for  responding  to  formal 
complaints. 

302.407  Commencement  of  enforcement 
proceeding. 

302.408  Answers  and  replies. 

302.409  Default. 

302.410  Consolidation  of  proceedings. 

302.41 1  Motions  to  dismiss  and  for 
summary  judgment. 

302.412  Admissions  as  to  fects  and 
documents. 

302.413  Evidence  of  previous  violations. 

302.414  Prehearing  conference. 

302.415  Hearing. 

302.416  Appearances  by  persons  not 
parties. 

302.417  Settlement  of  proceedings. 

302.418  Motions  for  immediate  suspension 
of  operating  authority  pendente  lite. 

302.419  Modification  or  dissolution  of 
enforcement  actions. 

302.420  Saving  clause. 

Subpart  E— Aulas  Applicable  to 
Proceedings  Witti  Respect  to  ftotes,  Fares 
and  Charges  tor  Foreign  Air  Transportation 

302.501  Applicability. 

302.502  Institution  of  proceedings. 

302.503  Contents  and  service  of  [wtition  or 
complaint. 

302.504  Dismissal  of  petition  or  complaint. 

302.505  Order  of  investigation. 

302.506  Complaints  requesting  suspension 
of  tariffs:  answers  to  such  complaints. . 

302.507  Computing  time  for  filing 
complaints. 

Subpart  F— Aulas  Applicable  to 
Proceedings  Concerning  Airport  Fees 

302.601    Applicability. 

302.603    Complaint  by  an  air  carrier  or 

foreign  air  carrier:  request  for 

determination  by  an  airport  owner  or 

operator. 
302.605    Contents  of  complaint  or  request 

for  determination. 
302.607    Answers  to  a  complaint  or  request 

for  determination. 
302.609    Replies. 
302.611    Review  of  complaints. 
302.61 3    Review  of  requests  for 

determination. 
302.615    Decision  by  administrative  law 

judge. 
302.617    Petitions  for  discretionary  review. 
302.61 9    Completion  of  proceedings. 
302.621    Final  order. 

Subpart  G— Aulas  Applicable  to  Man  Aate 
Proceedings  and  Contracts 

302.701  Applicability. 
Final  Mail  Rale  Proceedings 

302.702  Institution  of  proceedings. 

302.703  Order  to  show  cause  or  instituting 
a  hearing. 

302.704  Objections  and  answers  to  order  to 
show  cause. 

302.705  Further  procedures. 
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302.706  Hearing. 
Provinon  for  Temporary  Rate 

302.707  Procedure  for  fixing  temporary 
mail  rates. 

Informal  Mail  Rate  Conference  Procedure 

302.708  Invocation  of  procedure. 

302. 709  Scope  of  conferences. 

302.710  Participants  in  conferences. 

302.711  Conditions  upon  participation. 

302.712  Information  to  be  requested  from 
an  air  carrier. 

302.713  OOT  analysis  of  data  for 
submission  of  answers  thereto. 

302.714  Availability  of  data  to  the  U.S. 
Postal  Service. 

302.715  Post-confierence  procedure. 

302.716  Effect  of  conference  agreements. 

302. 71 7  Waiver  of  participant  conditions. 

Procening  Contracts  for  the  Carriage  of  Mail 
in  Foreign  Air  Transporation 

302.718  Filing. 

302. 71 9  Explanation  and  data  supporting 
the  contract. 

302.720  Service. 

302.721  Complaints. 

302.722  Answers  to  complaints. 

302.723  Further  procedures. 

302.724  Petitions  for  reconsideration. 

Appendix  A— Index  to  Rules  of  Practice 

Aathoriiy:  5  U.S.C  551  et  seq.,  39  U.SH 
5402:  42  U.S.C.  4321.  49  U.S.C.  Subtitle  I 
and  Chapters  401.  411.  413,  415,  417,  419. 
461,  463.  471. 

S302.1    ApplicablNtyanddMcrlptionof 
pwt 

(a)  Applicability.  This  part  governs 
the  conduct  of  all  aviation  economic 
proceedings  before  the  Department 
whether  instituted  by  order  of  the 
Department  or  by  the  filing  with  the 
Department  of  an  application, 
complaint,  petition,  motion,  or  other 
authorized  or  required  document.  This 
part  also  contains  delegations  to 
administrative  law  judges  and  to  the 
DOT  decisionmaker  of  the  Department's 
function  to  render  the  agency  decision 
in  certain  cases  and  the  procedures  for 
review  of  those  decisions.  This  part 
applies  unless  otherwise  specified  by 
order  of  the  Department. 

(b)  Description.  Subpart  A  of  this  part 
sets  forth  general  rules  applicable  to  all 
types  of  proceedings.  Each  of  the  other 
subparts  of  this  part  sets  forth  special 
rules  applicable  to  the  type  of 
pr(x»edings  described  in  the  title  of  the 
subpart.  Therefore,  for  information  as  to 
applicable  rules,  reference  should  be 
made  to  subpart  A  and  to  the  rules  in 
the  subpart  relating  to  the  particular 
type  of  proceeding,  if  any.  In  addition. 


reference  should  be  made  to  Subtitle  VII 
of  Title  49  of  the  United  States  Code 
(Transportation)  ("the  Statute"),  and  to 
the  substantive  rules,  regulations  and 
orders  of  the  Department  relating  to  the 
proceeding.  Wherever  there  is  any 
conflict  between  one  of  the  general  rules 
in  subpart  A  and  a  special  rule  in 
another  subpart  applicable  to  a 
particular  type  of  proceeding,  the 
special  rule  will  govern. 

(c)  Reference  to  part  and  method  of 
citing  rules.  This  part  may  be  referred  to 
as  the  "Rules  of  Practice".  Each  section, 
and  any  paragraph  or  subparagraph 
thereof,  may  be  referred  to  as  a  "Rule". 
The  number  of  each  rule  need  include 
only  the  numbers  and  letters  at  the  right 
of  the  decimal  point.  For  example, 
"302.7  Service  of  documents",  may  be 
referred  to  as  "Rule  7". 

S  302.2    Definitions. 

Administrative  law  judge  as  used  in 
this  part  means  an  administrative  law 
fudge  appointed  pursuant  to  5  U.S.C. 
3105. 

rxyr  Decisionmaker  as  used  in  this 
part  is  the  official  authorized  to  issue 
final  decisions  of  the  Department  as  set 
forth  in  §  302.18.  This  includes  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs,  the  senior  career 
official  in  the  Office  of  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  the  Deputy  Secretary,  and  the 
Secretary. 

Hearing  case  or  oral  hearing  case 
means  any  proceeding  that  the 
Department  has  determined  will  be 
conducted  on  the  record  using  oral 
evidentiary  procedures. 

Non-hearing  case  means  any 
proceeding  not  involving  oral 
evidentiary  procedures. 

Party  as  used  in  this  part  includes  the 
person  initiating  a  prooeeding,  such  as 
an  applicant,  complainant,  or  petitioner; 
any  person  filing  an  answer  to  such 
filing;  and  any  other  persons  as  set  forth 
in  §302.10. 

Statute  when  used  in  this  chapter 
means  Subtitle  VII  of  Title  49  of  the 
United  States  Code  (Transportation). 

Subpart  A— Rules  of  General 
Applicaliility 

§302.3    HIing  of  documents. 

(a)  Filing  address,  date  of  filing, 
hours.  (1)  Documents  required  by  any 
section  of  this  part  to  be  filed  with  the 
Department  must  be  filed  with 


Department  of  Transportation  Dockets  at 
the  Department's  offices  in  Washington, 
DC. 

(2)  Such  documents  will  be  deemed  to 
be  filed  on  the  date  on  which  they  are 
actually  received  by  the  Department. 
Documents  must  be  filed  between  the 
hours  of  10:00  a.m.  and  5:00  p.m., 
Monday  to  Friday,  inclusive,  except  on 
legal  holidays. 

(b)  Formal  specifications  of 
documents.  (1)  Documents  filed  under 
this  part  must  be  on  white  paper  not 
larger  than  8V2  by  11  inches,  including 
any  tables,  charts  and  other  documents 
that  may  be  included.  Ink  must  be  black 
to  provide  substantial  contrast  for 
scanning  and  photographic 
reproduction.  Text  must  be  double- 
spaced  (except  for  footnotes  and  long 
quotations  which  may  be  single-spaced) 
using  type  not  smaller  than  12  point. 
The  left  margin  must  be  at  least  1 V2 
inches;  all  other  margins  must  be  at 
least  1  inch.  The  title  page  and  first  page 
must  bear  a  clear  date  and  all 
subsequent  pages  must  bear  a  page 
number  and  abbreviated  heading.  In 
order  to  facilitate  automated  processing 
in  document  sheet  feeders,  documents 
of  more  than  one  page  should  be  held 
together  with  removable  metal  clips  or 
similar  retainers.  Original  documents 
may  not  be  bound  in  any  form  or 
include  tabs,  except  in  cases  assigned  by 
order  to  an  Administrative  Law  Judge 
for  hearing,  in  which  case  the  filing 
requirements  will  be  set  by  order. 
Section  302.35  contains  additional 
requirements  as  to  the  contents  and 
style  of  briefs. 

(2)  Papers  may  be  reproduced  by  any 
duplicating  process,  provided  all  copies 
are  clearand  legible.  Appropriate  notes 
or  other  indications  must  be  used,  so 
that  the  existence  of  any  matters  shown 
in  color  on  the  original  will  be 
accurately  indicated  on  all  copies. 

(c)  Number  of  copies.  (1)  Unless 
otherwise  specified,  an  executed 
original,  along  with  the  number  of  true 
copies  set  forth  in  this  paragraph  for 
each  type  of  proceeding,  must  be  filed 
with  Departmmt  of  Transportation 
Dockets.  The  copies  filed  need  not  be 
signed,  but  the  name  of  the  person 
signing  the  original  document,  as 
distinguished  from  the  firm  or 
organization  he  or  she  represents,  must 
also  be  typed  or  printed  on  all  copies 
below  the  space  provided  for  signature. 


Airport  Fees  

Agreements: 

International  Air  Transport  Association  (lATA) 


Copies 


9 
6 


UMI 
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5101 


Copies 


Other  (under  49  U.S.C.  41309) 

Ckxnpiaints: 

Enforcement ....... . ^ 

Mail  Contracts 

Rates,  Fares  and  Charges  in  Foreign  Air  Transportation _ .„ 

Unfair  Practices  in  Foreign  Air  Transportation „ 

Employee  Protection  Program  (14  CFR  314)  .'. 

Exemptioris: 

Computer  Reservations  Systems  (14  CFR  255) , 

Slot  Exemptions  (under  49  U.S.C.  41714)  ; „ 

Tariffs  (under  49  U.S.C.  Chapter  415  or  14  CFR  221) . „_ 

Other  (under  49  U.S.C.  40109) „._ 

Foreign  Air  Carrier  Permits/Exemptions „ _ 

Interruitional  Authority  for  U.S.  Air  Carriers  (certificates,  exemptions,  allocation  of  limited  frequencies  or  charters) 

Mail  Rate  Proceedings 

Name  Change/Trade  Name  Registrations  

Suspension  of  Service  (14  CFR  323) „ „ „ 

Tariff  Justifications  to  exceed  Standard  International  Fare  Level  ..... 

U.S.  Air  Carrier  Certificates  (involving  Initial  or  Continuing  Fitness)  „. „ „ 

Ottier  matters ., 


5 

4 
% 
7 
7 

8 

7 
5 

7 
7 
7 
4 
4 
4 
6 
6 

d 


(2)  Filers  are  encouraged  to  submit 
one  of  the  required  true  copies  (except 
for  counterparts  of  Agreement  CAB 
18900)  in  electronic  form  on  a  3Vz  inch 
floppy  disk,  labeled  to  show  the  filer's 
and  representative's  names,  docket 
number  (if  known)  or  space  for  it,  and 
document  title.  The  electronic 
submission  must  be  in  one  of  the 
following  formats:  Microsoft  Word  (or 
RTF),  WordPerfect,  Excel,  Lotus  123,  or 
ASCII  text.  The  disk  must  be 
accompanied  by  a  signed  certification 
that  it  is  a  true  copy  of  the  executed 
original  document. 

(d)  Prohibition  and  dismissal  of 
certain  documents.  (1)  No  document 
that  is  subject  to  the  general 
requirements  of  this  subpart  concerning 
form,  filing,  subscription,  service  or 
similar  matters  will  be  accepted  for 
filing  by  the  Department,  and  will  not 
be  physically  incorporated  in  the  docket 
of  the  proceeding,  unless: 

(i)  Such  document  and  its  filing  by 
the  person  submitting  it  have  been 
expressly  authorized  or  required  in  the 
Statute,  any  other  law,  this  part,  other 
Department  regulations,  or  any  order, 
notice  or  other  document  issued  by  the 
DOT  decisionmaker,  the  Chief 
Administrative  Law  Judge  or  an 
administrative  law  judge  assigned  to  the 
proceeding,  and 

(ii)  Such  document  complies  with 
each  of  the  requirements  of  this 
paragraph  and  §  302.7,  and  is  submitted 
as  a  formal  application,  complaint, 
petition,  motion,  answer,  pleading,  or 
similar  paper  rather  than  as  a  letter, 
telegram,  or  other  informal  written    ^ 
commimication;  Provided,  however. 
That  for  good  cause  shown,  pleadings  of 
any  public  body  or  civic  organization  or 
comments  concerning  tariff  agreements 


that  have  not  been  docketed,  may  be 
submitted  in  the  form  of  a  letter. 

(2)  If  any  dociunent  initiating,  or  filed 
in,  a  proceeding  is  not  in  substantial 
conformity  with  the  applicable  rules  or 
regulations  of  the  Department  as  to  the 
contents  thereof,  or  is  otherwise 
insufficient,  the  Department,  on  its  own 
initiative,  or  on  motion  of  any  party, 
may  reject,  strike  or  dismiss  such 
document,  or  require  its  amendment. 

(e)  Motions  for  leave  to  file  otherwise 
unauthorized  documents.  (1)  The 
Department  will  accept  otherwise 
unauthorized  documents  for  filing  only 
if  leave  has  been  obtained  from  the  DOT 
decisionmaker  or,  if  applicable,  the 
administrative  law  judge,  on  written 
motion  and  for  good  cause  shown. 

(2)  Such  motions  shall  contain  a 
concise  statement  of  the  matters  relied 
upon  as  good  cause  and  shall  be 
attached  to  the  pleading  or  other 
document  for  which  leave  to  file  is 
sought,  or  the  written  motion  may  be 
incorporated  into  the  otherwise 
unauthorized  document  for  which 
admission  is  sought.  In  such  event,  the 
document  filed  shall  be  titled  to 
describe  both  the  motion  and  the 
underlying  documents. 

(3)  Such  motions  must  be  filed  within 
seven  (7)  days  after  service  of  any 
document,  order,  or  ruling  to  which  the 
proposed  filing  is  responsive  and  must 
be  served  on  all  parties  to  the  < 
proceeding. 

(f)  Official  docket  copy.  With  respect 
to  all  dociunents  filed  under  this  part 
that  are  scanned,  the  electronic  scanned 
record  produced  by  the  Department 
shall  thereafter  be  the  official  docket 
copy  of  the  document  and  any 
subsequent  copies  generated  by  the 
Department's  electronic  records  system 
will  be  usable  for  admission  as  record 


copies  in  any  proceeding  before  the 
Department. 

(g)  Retention  of  documents  by  the 
Department.  All  documents  filed  with 
or  presented  to  the  Department  may  be 
retained  in  the  files  of  Department  of 
Transportation  Dockets.  However,  the 
Department  may  permit  the  withdrawal 
of  original  documents  by  motion  upon 
the  submission  of  properly 
authenticated  copies  to  replace  such 
documents. 

%  302.4    Geiteral  requirements  as  to 
documents. 

(a)  Contents,  f  1)  In  case  there  is  no 
rule,  regulation,  or  order  of  the 
Department  that  prescribes  the  contents 
of  a  formal  application,  petition, 
complaint,  motion  or  other  authorized 
or  required  document,  such  document 
shall  contain  a  proper  identification  of 
the  parties  concerned,  a  concise  but 
complete  statement  of  the  facts  relied 
upon  and  the  relief  sought,  and,  where 
required,  such  document  shall  be 
accompanied  by  an  Environmental 
Assessment,  in  conformity  with  the 
provisions  of  part  313  of  this  chapter. 

(2)(i)  Each  document  must  include 
with  or  provide  on  its  first  page: 

(A)  The  docket  title  and  subject: 

(B)  The  relevant  operating 
administration  before  which  the 
application  or  request  is  filed; 

lO  The  identity  of  the  filer  and  its 
filing  agent,  if  applicable: 

(DlTne  name  and  mailing  address  of 
the  designated  agent  for  service  of  any 
documents  filed  in  the  proceeding, 
along  with  the  telephone  and  facsimile 
numbers  and,  if  available,  electronic 
mail  address  of  that  person;  and 

(E)  The  title  of  the  specific  action 
being  requested. 

Department  of  Transportation  Dockets 
has  an  Expedited  Processing  Sheet  that 
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filers  can  use  to  assist  in  preparing  this 
index. 

(3)  All  documents  filed  under  this 
part  consisting  of  twenty  (20)  or  more 
pages  must  contain  a  subject  index  of 
the  matter  in  such  document,  with  page 
references. 

(b)  Subscription.  Every  application, 
petition,  complaint,  motion  or  other 
authorized  or  required  document  must 
be  signed  by  the  party  filing  the  same, 
or  by  a  duly  authorized  officer  or  the 
attomey-at-law  of  record  of  such  party, 
or  by  any  other  person  so  authorized. 
The  signatiu^  of  the  person  signing  the 
dociunent  constitutes  a  certification  that 
he  or  she  has  read  the  document;  that, 
to  the  best  of  his  or  her  knowledge, 
information,  and  belief  every  statement 
contained  in  the  document  is  true  and 
ho  such  statements  are  misleading;  and 
that  the  document  is  not  interposed  for 
delay. 

S  302^    AnMndment  of  documents. 

(a)  An  application  may  be  amended 
prior  to  the  filing  of  answers  thereto,  or, 
if  no  answer  is  filed,  prior  to  the 
issuance  of  an  order  establishing  further 
procedures,  disposing  of  the 
application,  or  setting  the  case  for 
hearing.  Thereafter,  applications  may  be 
amended  only  if  leave  is  granted 
pursuant  to  the  procedures  set  forth  in 
§302.11. 

(b)  Except  as  otherwise  provided,  if 
properly  amended,  a  docimient  and  any 
statutory  deadline  shall  be  made 
effective  as  of  the  date  of  original  filing 
but  the  time  prescribed  for  the  filing  of 
an  answer  or  any  further  responsive 
dociunent  directed  towards  the 
amended  document  shall  be  computed 
from  the  date  of  the  filing  of  the 
amendment. 

§302.6    Raspontlve  documents. 

(a)  Answers.  Answers  to  applications, 
complaints,  petitions,  motions  or  other 
documents  or  orders  instituting 
proceedings  may  be  filed  by  any  person. 
In  hearing  cases,  answers  may  be  filed 
by  any  party  to  such  proceedings  or  any 
person  who  has  a  petition  for 
intervention  pending.  Except  as 
otherwise  provided,  answers  are  not 
reauired. 

(o)  Further  responsive  documents. 
Except  as  otherwise  provided,  no  reply 
to  an  answer,  reply  to  a  reply,  or  any 
further  responsive  document  shall  be 
filed.  Where  such  further  responsive 
documents  are  not  permitted,  all  new 
matter  contained  in  an  answer  filed 
pursuant  to  paragraph  (a)  of  this  section 
shall  be  deemed  controverted. 

(c)  Time  for  filing.  Except  as  otherwise 
provided,  an  answer  or  any  further 
responsive  document  shall  be  filed 


within  seven  (7)  days  after  service  of  the 
document  to  which  such  responsive 
filing  is  directed. 

S  302.7    Service  of  documents. 

(a)  Who  makes  service — (1)  The 
Department.  Formal  complaints, 
notices,  orders,  and  similar  documents 
issued  by  the  Department  will  be  served 
by  the  Department  upon  all  parties  to 
the  proceeding. 

(2)  The  parties.  Answers,  petitions, 
motions,  briefs,  exceptions,  notices, 
protests,  or  memoranda,  or  any  other 
documents  filed  by  any  party  or  other 
person  with  the  Department  shall  be 
served  by  such  party  or  other  person 
upon  all  parties  to  the  proceeding  in 
which  it  is  filed;  including,  where 
applicable,  all  persons  who  have 
petitioned  for  intervention  in,  or 
consolidation  of  applications  with,  such 
proceeding.  Proof  of  service  shall 
accompany  all  dociunents  when  they 
are  filed.  The  Department  may  require 
additional  service  of  any  document(s). 

(b)  How  service  may  be  made.  Service 
may  be  made  by  first  class  mail,  express 
mail,  priority  mail,  registered  or 
certified  mail,  facsimile  transmission, 
personal  delivery,  or  by  electronic  mail. 
The  Department  may  prescribe  other 
means  of  service  by  order  or  notice.  The 
means  of  service  selected  must  be  such 
as  to  permit  compliance  with  section 
46103  of  the  Statute,  which  provides  for 
service  of  notices  and  processes  in  a 
proceeding  by  personal  service  or 
registered  or  certified  mail. 

(c)  Who  may  be  served.  Service  upon 
a  party  or  person  may  be  made  upon  an 
individual,  or  upon  a  member  of  a 
partnership  or  firm  to  be  served,  or 
upon  the  president  or  other  officer  of 
the  corporation,  company,  firm,  or 
association  to  be  served,  or  upon  the 
assignee  or  legal  successor  of  any  of  the 
foregoing,  or  upon  any  attorney  of 
record  for  the  party,  or  upon  the  agent 
designated  by  an  air  carrier  or  foreign 
air  carrier  under  section  46103  of  the 
Statute,  but  it  shall  be  served  upon  a 
person  designated  by  a  party  to  receive 
service  of  documents  in  a  particular 
proceeding  in  accordance  with 

§  302.4(a)(2)(iv)  once  a  proceeding  has 
been  commenced. 

(d)  Where  service  may  be  made. 
Service  shall  be  made  at  the  principal 
place  of  business  of  the  party  to  be 
served,  or  at  his  or  her  usual  residence 
if  he  or  she  is  an  individual,  or  at  the 
office  of  the  party's  attorney  of  record, 
or  at  the  office  or  usual  residence  of  the 
agent  designated  by  an  air  carrier  or 
foreign  air  carrier  under  section  46103 
of  the  Statute,  or  at  the  post  office  or 
electronic  address  or  facsimile  number 


stated  for  a  person  designated  to  receive 
service  pursuant  to  §  302.4(a)(2)(iv). 

(e)  Proof  of  service.  Proof  of  service  of 
any  document  shall  consist  of  one  of  the 
following: 

(1)  A  certificate  of  mailing  executed 
by  the  person  mailing  the  document. 

(2)  A  certificate  of  successful 
transmission  executed  by  the  person 
transmitting  the  document  by  facsimile 
or  electronic  mail,  listing  the  facsimile 
numbers  or  electronic  mail  address  to 
which  the  document  was  sent. 

(3)  An  acknowledgment  of  service 
signed  by  a  person  receiving  service 
personally,  or  a  certificate  of  the  person 
making  personal  service. 

(f)  Date  of  service.  Whenever  proof  of 
service  by  post  office  or  electronic  mail 
is  made,  the  date  of  mailing  shall  be  the 
date  of  service.  Whenever  proof  of 
service  by  personal  delivery  or  facsimile 
transmission  is  made,  the  date  of  such 
delivery  or  facsimile  transmission  shall 
be  the  date  of  service. 

(g)  Freely  Associated  State 
Proceedings.  In  any  proceeding  directly 
involving  air  transportation  to  the 
Federated  States  of  Micronesia,  the 
Marshall  Islands,  or  Palau,  the 
Department  and  any  party  or  participant 
in  the  proceeding  shall  serve  all 
documents  on  the  President  and  the    . 
designated  authorities  of  the 
govemment(s)  involved.  This 
requirement  shall  apply  to  all 
proceedings  where  service  is  otherwise 
required,  and  shall  be  in  addition  to  any 
other  service  required  by  this  chapter. 

(h)  Alaska  Proceedings.  In  any 
prooseding  that  affects  a  point  in 
Alaska,  the  person  filing  shall  send  an 
additional  copy  to:  U.S.  Department  of 
Transportation,  Alaska  Field  Office,  801 
B  Street,  Suite  506,  Anchorage,  Alaska 
99501-3657. 

{302.8   Computation  of  time. 

In  computing  any  period  of  time 
prescribed  or  allowed  by  this  part,  by 
notice,  order  or  regulation  or  by  any 
applicable  statute,  the  day  of  the  act, 
event,  or  default  after  which  the 
designated  period  of  time  begins  to  nm 
is  not  to  be  included.  The  last  day  of  the 
period  so  computed  is  to  be  included, 
unless  it  is  a  Saturday,  Sunday,  or  legal 
holiday  for  the  Department,  in  which 
event  the  period  nms  until  the  end  of 
the  next  day  that  is  neither  a  Saturday, 
Sunday,  nor  holiday.  When  the  f)eriod 
of  time  prescribed  is  seven  (7)  days  or 
fewer,  intermediate  Saturdays.  Sundays, 
andJiolidays  shall  be  excluded  in  the 
computation,  unless  otherwise  specified 
by  the  DOT  decisionmaker  or  the 
administrative  law  judge  assigned  to  the 
proceeding,  as  the  case  may  be. 
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§  302.9    Continuances  and  extensions  of 
time. 

(a)  Whenever  a  party  has  the  right  or 
obligation  to  take  action  within  a  period 
prescribed  by  this  part,  by  a  notice  given 
thereunder,  or  by  an  order  or  regulation, 
the  DOT  decisionmaker  or  the 
administrative  law  judge  assigned  to  the 
proceeding,  as  appropriate,  may: 

(1)  Before  the  expiration  of  the 
prescribed  period,  with  or  without 
notice,  extend  such  period,  or 

(2)  upon  motion,  permit  the  act  to  be 
done  after  the  expiration  of  the  speciTied 
period,  where  good  cause  for  the  failure 
to  act  on  time  is  clearly  shown. 

(b)  Except  where  an  administrative 
law  judge  has  been  assigned  to  a 
proceeding,  requests  for  continuance  or 
extensions  of  time,  as  described  in 
paragraph  (a)  of  this  section,  shall  be 
directed  to  the  DOT  decisionmaker. 
Requests  for  continuances  and 
extensions  of  time  may  be  directed  to 
the  Chief  Administrative  Law  Judge  in 
the  absence  of  the  administrative  law 
judge  assigned  to  the  proceeding. 

§302.10    PartlM. 

(&)  In  addition  to  the  persons  set  forth 
in  §  302.2,  in  hearing  cases,  parties  shall 
include  appropriate  Department  staff 
designated  to  participate  in  the 
proceeding  and  any  persons  authorized 
to  intervene  or  granted  permission  to 
participate  in  accordance  with  §§  302.19 
and  302.20.  In  any  proceeding  directly 
involving  air  transportation  to  the 
Federated  States  of  Micronesia,  the 
Marshall  Islands  or  Palau,  these 
governments  or  their  designated 
authorities  «hall  be  a  party. 

(b)  Upon  motion  and  for  good  cause 
shown,  the  Department  may  order  a 
substitution  of  parties,  except  that  in 
case  of  the  death  of  a  party,  substitution 
may  be  ordered  without  the  Hling  of  a 
motion. 

(c)  An  association  composed  entirely 
or  in  part  of  direct  air  carriers  may 
participate  in  any  proceedings  of  the 
Department  to  which  the  Department's 
procedural  regulations  apply  if  the 
association  represents  members  that  are 
identified  in  any  documents  filed  with 
the  Department,  and  that  have 
specifically  authorized  the  positions 
taken  by  the  association  in  that 
proceeding.  The  specific  authorizations 
may  be  informal  and  evidence  of  them 
shall  be  provided  only  upon  request  of 
the  Department.  Upon  motion  of  any 
interested  person  or  upon  its  own 
initiative,  the  Department  may  issue  an 
order  requiring  an  association  to 
withdraw  from  a  case  on  the  grounds  of 
significant  divergence  of  interest  or 
position  within  the  association. 


§302.11    Motions. 

(a)  Generally.  An  application  to  the 
DOT  decisionmaker  or  an 
administrative  law  judge  for  an  order  or 
ruling  not  otherwise  specirically 
provided  for  in  this  part  shall  be  by 
motion.  If  an  administrative  law  judge  is 
assigned  to  a  proceeding  and  before  the 
issuance  of  a  recommended  or  initial 
decision  or  the  certification  of  the 
record  to  the  DOT  decisionmaker,  all 
motions  shall  be  addressed  to  the 
administrative  law  judge.  At  all  other 
times,  motions  shall  be  addressed  to  the 
DOT  decisionmaker.  All  motions  shall 
be  made  at  an  appropriate  time 
depending  upon  the  nature  thereof  and 
the  relief  requested  therein.  This 
paragraph  should  not  be  construed  as 
authorizing  motions  in  the  nature  of 
petitions  for  reconsideration. 

(b)  Form  and  contents.  Unless  made 
during  a  hearing,  motions  shall  be  made 
in  writing  in  conformity  with  §§  302.3 
and  302.4,  shall  state  their  grounds  and 
the  reliefer  order  sought,  and  shall  be 
accompanied  by  any  affidavits  or  other 
evidence  desired  to  be  relied  upon. 
Motions  made  during  hearings,  answers 
to  them,  and  rulings  on  them,  may  be 
made  orally  on  the  record  unless  the 
administrative  law  judge  directs 
otherwise.  Written  motions  shall  be 
filed  as  separate  docimients,  and  shall 
not  be  incorporated  in  any  other 
documents,  except  where  incorporation 
of  a  motion  in  another  document  is 
specifically  authorized  by  the 
Department,  or  where  a  document  is 
filed  that  requests  alternative  forms  of 
relief  and  one  of  these  alternative 
requests  is  properly  to  be  made  by 
motion.  In  these  instances  the  document 
filed  shall  be  appropriately  titled  and 
identified  to  indicate  that  it  incorporates 
a  motion:  otherwise,  the  motion  will  be 
disregarded. 

(c)  Answers  to  motions.  Within  seven 
(7)  days  after  a  motion  is  served,  or  such 
•other  period  as  the  DOT  decisionmaker 
or  the  administrative  law  judge  may  fix, 
any  party  to  the  proceeding  may  file  an 
answer  in  support  of  or  in  opposition  to 
the  motion,  accompanied  by  such 
affidavits  or  other  evidence  as  it  desires 
to  rely  upon.  Except  as  otherwise 
provided,  no  reply  to  an  answer,  reply 
to  a  reply,  or  any  further  responsive 
document  shall  be  filed. 

(d)  Oral  arguments;  briefs.  No  oral 
argument  will  be  heard  on  motions 
unless  the  DOT  decisionmaker  or  the 
administrative  law  judge  otherwise 
directs.  Written  memoranda  or  briefs 
may  be  filed  with  motions  or  answers  to 
motions,  stating  the  points  and 
authorities  relied  upon  in  support  of  the 
position  taken. 


(e)  Bequests  for  expedition.  Any 
interested  person  may  by  motion 
request  expedition  of  any  proceeding  or 
file  an  answer  in  support  of  or  in 
opposition  to  such  motions. 

ff)  Effect  of  pendency  of  motions.  The 
filing  or  pendency  of  a  motion  shall  not 
automatically  alter  or  extend  the  time  to 
take  action  fixed  by  this  part  or  by  any 
order  of  the  Department  or  of  an 
administrative  law  judge  (or  any 
extension  granted  thereunder). 

(g)  Disposition  of  motions.  The  DOT 
decisionmaker  shall  piass  upon  all 
motions  properly  submitted  to  him  or 
her  for  decision.  The  administrative  law 
judge  shall  pass  upon  all  motions 
properly  addressed  to  him  or  her,  except 
that,  if  the  administrative  law  judge 
finds  that  a  prompt  decision  by  the  DOT 
decisionmaker  on  a  motion  is  essential 
to  the  proper  conduct  of  the  proceeding, 
the  administrative  law  judge  may  refer 
such  motion  to  the  DOT  decisionmaker 
for  decision. 

(h)  Appeals  to  the  DOT 
decisionmaker  from  rulings  of 
administrative  law  judges.  Rulings  of 
administrative  law  judges  on  motions 
may  not  be  appealed  to  the  DOT 
decisionmaker  prior  to  his  or  her 
consideration  of  the  entire  proceeding 
except  in  extraordinary  circumstances 
and  with  the  consent  of  the 
administrative  law  judge.  An  appeal 
shall  be  disallowed  unless  the 
administrative  law  judge  finds,  either  on 
the  record  or  in  writing,  that  the 
allowance  of  such  an  appeal  is 
necessary  to  prevent  substantial 
detriment  to  the  public  interest  or 
undue  prejudice  to  any  party.  If  an 
appeal  is  allowed,  any  party  may  file  a 
brief  with  the  EKDT  decisionmaker 
within  such  period  as  the  administrative 
law  judge  directs.  No  oral  ai^ument  will 
be  heard  unless  the  DOT  decisionmaker 
directs  otherwise.  The  rulings  of  the 
administrative  law  judge  on  a  motion 
may  be  reviewed  by  the  DOT 
decisionmaker  in  connection  with  his  or 
her  final  action  in  the  proceeding  or  at 
any  other  appropriate  time  irrespective 
of  the  filing  of  an  appeal  or  any  action 
taken  on  it. 

§302.12    Objections  to  puMic  disclosurs  o( 
infonnstlon. 

(a)  Generally.  Part  7  of  the  Office  of 
the  Secretary  regulations,  Public 
Availability  of  Information,  governs  the 
availability  of  records  and  documents  of 
the  Department  to  the  public.  (49  CFR 
7) 

(b)  Information  contained  in  written 
documents.  Any  person  who  objects  to 
the  public  disclosure  of  any  information 
filed  in  any  proceeding,  or  pursuant  to 
the  provisions  of  the  Statute,  or  any 
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Department  rule,  regulation,  or  order, 
shall  segregate,  or  request  the 
segregation  of,  such  information  into  a 
separate  submission  and  shall  file  it 
separately  in  a  sealed  envelope,  bearing 
the  caption  of  the  enclosed  submission, 
and  the  notation  "Classified  or 
Confidential  Treatment  Requested 
Under  §  302.12."  At  the  time  of  filing 
such  submission  (or,  when  the  objection 
is  made  by  a  person  who  is  not  the  filer, 
within  five  (5)  days  after  the  filing  of 
such  submission),  the  objecting  party 
shall  file  a  motion  to  withhold  the 
information  from  public  disclosure,  in 
accordance  with  the  procedure  outlined 
in  paragraph  (d)  or  (f)  of  this  section,  as 
appropriate.  Notwithstanding  any  other 
provision  of  this  section,  copies  of  the 
filed  submission  and  of  the  motion  need 
not  be  served  upon  any  other  party 
unless  so  ordered  by  the  Department. 

(c)  Information  contained  in  oral 
testimony.  Any  person  who  objects  to 
the  pubhc  disclosure  of  any  information 
sought  to  be  elicited  from  a  witness  or 
deponent  on  oral  examination  shall, 
before  such  information  is  disclosed, 
make  his  or  her  objection  known.  Upon 
such  objection  duly  made,  the  witness 
or  deponent  shall  be  compelled  to 
disclose  such  information  only  in  the 
presence  of  the  administrative  law  judge 
or  the  person  before  whom  the 
deposition  is  being  taken,  as  the  case 
may  be,  the  official  stenographer  and 
such  attorneys  for  and  representative  of 
each  party  as  the  administrative  law 
judge  or  the  person  before  whom  the 
deposition  is  being  taken  shall 
designate,  and  after  all  present  have 
been  sworn  to  secrecy.  The  transcript  of 
testimony  containing  such  information 
shall  be  segregated  and  filed  in  a  sealed 
envelope,  bearing  the  title  and  docket 
number  of  the  proceeding,  and  the 
notation  "Classified  or  Confidential 
Treatment  Requested  Under  §  302.12 
Testimony  Given  by  (name  of  witness  or 
deponent)."  Within  five  (5)  days  after 
such  testimony  is  given,  the  objecting 
person  shall  file  a  motion  in  accordance 
with  the  procedure  outlined  in 
paragraph  (d)  of  this  section,  to 
withhold  the  information  fit>m  public 
disclosure.  Notwithstanding  any  other 
provision  of  this  section,  copies  of  the 
segregated  portion  of  the  transcript  and 
of  the  motion  need  not  be  served  upon 
any  other  party  unless  so  ordered  by  the 
Department. 

(d)  Form  of  motion.  Motions  to 
withhold  from  public  disclosure 
information  covered  by  paragraphs  (b) 
and  (c)  of  this  section  shall  be  filed  with 
the  Department  in  accordance  with  the 
following  procedure: 

(1)  The  motion  shall  include: 


(i)  A  description  of  the  information 
sought  to  be  withheld,  sufficient  for 
identification  of  the  same; 

(ii)  A  statement  explaining  how  and 
why  the  information  falls  within  the 
exemptions  fi'om  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)  (1)- 

(9));  and 

(iii)  A  statement  explaining  how  and 
why  public  disclosure  of  the 
information  would  adversely  affect  the 
interests  of  the  objecting  persons  and  is 
not  required  in  the  interest  of  the 
public. 

(2)  Such  motion  shall  be  filed  with 
the  person  conducting  the  proceeding, 
or  with  the  person  with  whom  said 
application,  report,  or  submission  is 
required  to  be  filed.  Such  motion  will  be 
denied  when  the  complete  justification 
required  by  this  paragraph  is  not 
provided. 

(3)  During  the  pendency  of  such 
motion,  the  ruling  official  may,  by 
notice  or  order,  allow  limited  disclosure 
to  parties'  representatives,  for  purposes 
of  participating  in  the  proceeding,  upon 
submission  by  them  of  affidavits 
swearing  to  protect  the  confidentiaUty 
of  the  documents  a*  issue. 

(e)  Conditions  of  disclosure.  The 
order,  notice  or  other  action  of  the 
Department  containing  its  ruling  upon 
each  such  motion  will  specify  the  extent 
to  which,  and  the  conditions  upon 
which,  the  information  may  be 
disclosed  to  the  parties  and  to  the 
public,  which  ruling  shall  become 
effective  upon  the  date  stated  therein, 
unless,  within  five  (5)  days  after  the 
date  of  the  entry  of  the  Department's 
order  with  respect  thereto,  a  petition  is 
filed  by  the  objecting  person  requesting 
reconsideration  by  the  Department,  or  a 
written  statement  is  filed  indicating  that 
the  objecting  person  in  good  faith 
intends  to  seek  judicial  review  of  the 
Department's  order. 

(?)  Objection  by  Government 
departments  or  representative  thereof. 
In  the  case  of  objection  to  the  public 
disclosure  of  any  information  filed  by  or 
elicited  from  any  United  States 
Government  department  or  agency,  or 
representative  thereof,  under  paragraph 
(b)  or  (c)  of  this  section,  the  department 
or  agency  making  such  objection  shall 
be  exempted  from  the  provisions  of 
paragraphs  (b),  (c),  and  (d)  of  this 
section  insofar  as  said  paragraphs 
require  the  filing  of  a  written  objection 
to  such  disclosure.  However,  any 
department,  agency,  or  representative 
thereof  may,  if  it  so  desires,  file  a 
niemorandum  setting  forth  the  reasons 
why  it  is  claimed  that  a  public 
disclosure  of  the  information  should  not 
be  made.  If  such  a  memorandum  is 
submitted,  it  shall  be  filed  and  handled 


as  is  provided  by  this  section  in  the  case 
of  a  motion  to  withhold  information 
from  public  disclosure. 

$  302.13    Consolidation  of  proceedings. 

(a)  Initiation  of  consolidations.  The 
Department,  upon  its  own  initiative  or 
upon  motion,  may  consolidate  for 
hearing  or  for  other  purposes  or  may 
contemporaneously  consider  two  or 
more  proceedings  that  involve 
substantially  the  same  parties,  or  issues 
that  are  the  same  or  closely  related,  if  it 
finds  that  such  consolidation  or 
contemporaneous  consideration  will  be 
conducive  to  the  proper  dispatch  of  its 
business  and  to  the  ends  of  justice  and 
will  not  unduly  delay  the  proceedings. 
Although  the  Department  may,  in  any 
particular  case,  consolidate  or 
contemporaneously  consider  two  or 
more  proceedings  on  its  own  motion, 
the  burden  of  seeking  consolidation  or 
contemporaneous  consideration  of  a 
particular  application  shall  rest  upon 
the  applicant  and  the  Department  will 
not  underteike  to  search  its  docket  for  all 
applications  that  might  be  consolidated 
or  contemporaneously  considered. 

(b)  Time  for  filing.  Unless  the 
Department  has  provided  otherwise  in  a 
particular  proceeding,  a  motion  to 
consolidate  or  contemporaneously 
consider  an  application  with  any  other 
application  shall  be  filed  within  21  days 
of  the  original  application  in  the  case  of 
international  route  awards  under 
section  41102  (see  §  302.212).  or,  where 
a  proceeding  has  been  set  for  hearing 
before  an  administrative  law  judge,  not 
later  than  the  prehearing  conference  in 
the  proceeding  with  which 
consolidation  or  contemporaneous 
consideration  is  requested.  If  made  at 
such  conference,  the  motion  may  be 
oral.  All  motions  for  consolidation  or 
consideration  of  issues  that  enlarge, 
expand,  or  otherwise  change  the  nature 
of  the  proceeding  shall  be  addressed  to 
the  DOT  decisionmaker,  unless  made 
orally  at  the  prehearing  conference,  in 
which  event  the  presiding 
administrative  law  judge  shall  present 
such  motion  to  the  DOT  decisionmaker 
for  his  or  her  decision.  A  mtition  that  is 
not  timely  filed,  or  that  does  not  relate 
to  an  application  pending  at  such  time, 
shall  be  dismissed  unless  the  movant 
shall  clearly  show  good  cause  for  failure 
to  file  such  motion  or  application  on 
time. 

(c)  Answer.  If  a  motion  to  consolidate 
two  or  more  proceedings  is  filed  with 
the  Department,  any  party  to  any  of 
such  proceedings,  or  any  person  who 
has  a  petition  for  intervention  pending, 
may  file  an  answer  to  such  motion 
within  such  period  as  the  DOT 
decisionmaker  may  permit.  The 
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administrative  law  judge  may  require 
that  answers  to  such  motions  be  stated 
orally  at  the  prehearing  conference  in 
the  proceeding  with  which  the 
consolidation  is  proposed. 

$302.14    Petitions  for  reconsideration. 

(a)  Department  orders  subject  to 
reconsideration;  time  for  filing.  (1) 
Unless  an  order  or  a  rule  of  the 
Department  specifically  provides 
otherwise: 

(i)  Any  interested  person  may  Hie  a 
petition  for  reconsideration  of  any 
interlocutory  order  issued  by  the 
Department  that  institutes  a  proceeding; 
and 

(ii)  Any  party  to  a  proceeding  may  file 
a  petition  for  reconsideration,  rehearing, 
or  reargument  of  Hnal  orders  issued  by 
the  Department  [See  §  302.38),  or  an 
interlocutory  order  that  defines  the 
scope  and  issues  of  a  proceeding  or 
suspends  a  provision  of  a  tariff  on  file 
with  the  Department. 

(2)Unless  otherwise  provided, 
petitions  for  reconsideration  shall  be 
filed,  in  the  case  of  a  final  order,  within 
twenty  (20)  days  after  service  thereof, 
and,  in  the  case  of  an  interlocutory 
order,  or  a  final  decision  described  in 
§302.220,  within  ten  (10)  days  after 
service.  However,  neither  the  filing  nor 
the  granting  of  such  a  petition  shall 
operate  as  a  stay  of  such  finaLor 
interlocutory  order  unless  specifically 
so  ordered  by  the  DOT  decisionmaker. 
Within  ten  (10)  days  after  a  petition  for 
reconsideration,  rehearing,  or 
reargument  is  filed,  any  party  to  the 
proceeding  may  file  an  answer  in 
support  of  or  in  opposition.  Motions  for 
extension  of  time  to  file  a  petition  or 
answer,  and  for  leave  to  file  a  petition 
or  answer  after  the  time  for  the  filing 
has  expired,  will  not  be  granted  except 
on  a  showing  of  unusual  and 
exceptional  circumstances,  constituting 
good  cause  for  the  movant's  inability  to 
meet  the  established  procedural  dates. 

(b)  Contents  of  petition.  A  petition  for 
reconsideration,  rehearing,  or 
reargument  shall  state,  briefly  and 
specifically,  the  matters  of  record 
alleged  to  have  been  erroneously 
decided,  the  ground  relied  upon,  and 
the  relief  sought.  If  a  decision  by  the 
Secretary  or  Deputy  Secretary  is 
requested,  the  petition  should  describe 
in  detail  the  reasons  for  such  request 
and  specify  any  important  national 
transportation  policy  issues  that  are 
presented.  If  the  petition  is  based,  in 
whole  or  in  part,  on  allegations  as  to  the 
consequences  that  would  result  from  the 
final  order,  the  basis  of  such  allegations 
shall  be  set  forth.  If  the  petition  is  based, 
in  whole  or  in  part,  on  new  matter,  such 
new  matter  shall  be  set  forth. 


accompanied  by  a  statement  to  the  effect 
that  petitioner,  with  due  diligence, 
could  not  have  known  or  discovered 
such  new  matter  prior  to  the  date  the 
case  was  submitted  for  decision.  Unless 
otherwise  directed  by  the  DOT 
decisionmaker  upon  a  showing  of 
unusual  or  exceptional  circumstances, 
petitions  for  reconsideration,  rehearing 
or  reargument  or  answers  thereto  that 
exceed  twenty-five  (25)  pages  (including 
appendices)  in  length  shall  not  be 
accepted  for  filing  by  Department  of 
Transportation  Dockets. 

(c)  Successive  petitions.  A  successive 
I>etition  for  rehearing,  reargument, 
reconsideration  filed  by  the  same  party 
or  pwrson,  and  upon  substantially  the 
same  ground  as  a  former  petition  that 
has  been  considered  or  denied  will  not 
be  entertained. 

Non-Hearing  Proceedings 

1302.15    Non-hearing  procedures. 

In  cases  where  oral  evidentiary 
hearing  procedures  will  not  be  used, 
§§  302.17  through  302.37,  relating  to 
hearing  procedures,  shall  not  be 
applicable  except  to  the  extent  that  the 
EJOT  decisionmaker  shall  determine  that 
the  application  of  some  or  all  of  such 
rules  in  the  particular  case  will  be 
conducive  to  the  proper  dispatch  of  its 
business  and  to  the  ends  of  justice. 
References  in  these  and  other  sections  of 
this  part  to  powers  or  actions  by 
administrative  law  judges  shall  not 
apply. 

Rulemaking  Proceedings 

S  302.16    Petitions  for  mlemaldng. 

Any  interested  p>erson  may  petition 
the  Department  for  the  issuance, 
amendment,  modification,  or  repeal  of 
any  regulation,  subject  to  the  provisions 
of  part  5,  Rulemaking  Procedures,  of  the 
Office  of  the  Secretary  regulations  (49 
CFR5): 

Oral  Evidentiary  Hearing  Proceedings 

1302.17    Administrstive  law  Judges. 

(a)  Powers  and  delegation  of 
authority.  (1)  An  administrative  law 
judge  shall  have  the  foIlo\^ing  powers, 
in  addition  to  any  others  specified  in 
this  |>art: 

(i)  To  give  notice  concerning  and  to 
hold  hearings; 

(ii)  To  administer  oaths  and 
affirmations; 

(iii)  To  examine  witnesses; 

(iv)  To  issue  subpoenas  and  to  take  or 
cause  depositions  to  be  taken; 

(v)  To  rule  upon  offers  of  proof  and 
to  receive  relevant  evidence; 

(vi)  To  regulate  the  course  and 
conduct  of  the  hearing; 


(vii)  To  hold  conferences  before  or 
during  the  hearing  for  the  settlement  or 
simplification  of  issues; 

(viii)  To  rule  on  motions  and  to 
dispose  of  procedural  requests  or 
similar  matters; 

(ix)  To  make  initial  or  recommended 
decisions  as  provided  in  §  302.31; 

(x)  To  take  any  other  action 
authorized  by  this  part  or  by  the  Statute. 

(2)  The  administrative  law  judge  shall 
have  the  power  to  take  any  other  action 
authorized  by  part  385  of  this  chapter  or 
by  the  Administrative  Procedure  Act. 

(3)  The  administrative  law  judge 
assigned  to  a  particular  case  is  delegated 
the  DOT  decisionmaker's  function  of 
making  the  agency  decision  on  the 
substantive  and  procedural  issues 
remaining  for  disposition  at  the  close  of 
the  hearing  in  such  case,  except  that  this 
delegation  does  not  apply  in  cases 
where  the  record  is  certified  to  the  DOT 
decisionmaker,  with  or  without  an 
initial  or  recommended  decision  by  the 
administrative  law  judge,  or  in  cases 
requiring  Presidential  approval  under 
section  41307  of  the  Statute.  This 
delegation  does  not  apply  to  the  review 
of  rulings  by  the  administrative  law 
judge  on  interlocutory  matters  that  have 
been  appealed  to  the  DOT 
decisionmaker  in  accordance  with  the 
requirements  of  §  302.11. 

(4)  The  administrative  law  judge's 
authority  in  each  case  will  terminate 
either  upon  the  certification  of  the 
record  in  the  proceeding  to  the  DOT 
decisionmaker,  or  upon  the  issuance  of 
an  initial  or  recommended  decision,  or 
when  he  or  she  shall  have  withdrawn 
from  the  case  upon  considering  himself 
or  herself  disqualified. 

(b)  Disqualification.  An 
administrative  law  judge  shall  withdraw 
from  the  case  if  at  any  time  he  or  she 
deems  himself  or  herself  disqualified.  If, 
prior  to  the  initial  or  recommended 
decision  in  the  case,  there  is  filed  with 
the  administrative  law  judge,  in  good 
faith,  an  affidavit  of  personal  bias  or 
disqualification  with  substantiating 
facts  and  the  administrative  law  judge 
does  not  withdraw,  the  DOT 
decisionmaker  shall  determine  the 
matter,  if  properly  presented  by 
exception  or  brief,  as  a  part  of  the  record 
and  decision  in  the  case.  The  DOT 
decisionmaker  shall  not  otherwise 
consider  any  claim  of  bias  or 
disqualification.  The  DOT 
decisionmaker,  in  his  or  her  discretion, 
may  order  a  hearing  on  a  chaise  of  bias 
or  disqualification. 

$302.18    DOT  decislonmakar. 

(a)  Assistant  Secretary  for  Aviation 
and  International  Affairs.  Except  as 
provided  in  paragraphs  (b)  and  (c)  of 
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this  section,  the  Assistant  Secretary  for 
Aviation  and  International  Affairs  is  the 
DOT  decisionmaker.  The  Assistant 
Secretary  shall  have  all  of  the  powers 
set  forth  in  §  302.17(a)(1)  and  those 
additional  powers  delegated  by  the 
Secretary.  The  Assistant  Secretary  may 
delegate  this  authority  in  appropriate 
non-hearing  cases  to  subordinate 
officials. 

(b)  Oral  hearing  cases  assigned  to  the 
senior  career  official.  Carrier  selection 
proceedings  for  international  route 
authority  that  are  set  for  oral  hearing 
and  such  other  oral  hearing  cases  as  the 
Secretary  deems  appropriate  will  be 
assigned  to  the  senior  career  ofHcial  in 
the  Office  of  the  Assistant  Secretary  for 
Aviation  and  International  Affairs,  who 
will  serve  as  the  DOT  decisionmaker.  In 
all  such  cases,  the  administrative  law 
judge  shall  render  a  recommended 
decision  to  the  senior  career  official, 
who  shall  have  all  of  the  powers  set 
forth  in  §  302.17(a)(1)  and  those 
additional  powers  delegated  by  the 
Secretary. 

(1)  Decisions  of  the  senior  career 
o^cial  are  subject  to  review  by,  and  at 
the  discretion  of,  the  Assistant  Secretary 
for  Aviation  and  International  Affairs. 
Petitions  for  discretionary  review  of 
decisions  of  tbe  senior  career  official 
will  not  be  entertained.  A  notice  of 
review  by  the  Assistant  Secretary  will 
establish  the  procedures  for  review  and 
will  be  issued  within  14  days  after  the 
decision  of  the  senior  career  ofHcial  is 
adopted.  Unless  a  notice  of  review  is 
issued,  the  decision  of  the  senior  career 
official  will  be  issued  as  a  final  decision 
of  the  Defurtinent. 

(2)  Final  decisions  of  the  senior  career 
official  may  be  reviewed  upon  a  petition 
for  reconsideration  filed  pursuant  to 

§  302.14.  Such  a  petition  shall  state 
clearly  the  basis  for  requesting 
reconsideration  and  shall  specify  any 
questions  of  national  transportation 
policy  that  may  be  involved.  The 
Assistant  Secretary  will  either  grant  or 
deny  the  petition. 

(3)  Upon  review  or  reconsideration, 
the  Assistant  Secretary  may  either 
affirm  the  decision  or  remand  the 
decision  to  the  senior  career  official  for 
further  action  consistent  with  such 
order  of  remand. 

(4)  Subject  to  the  provisions  of 
paragraphs  (b)  (2)  and  (3)  of  this  section, 
final  decisions  of  the  senior  career 
official  will  be  transmitted  to  the 
President  of  the  United  States  when 
required  under  49  U.S.C.  41307. 

(c)  Secretary  and  Deputy  Secretary. 
The  Secretary  or  Deputy  Secretary  may 
exercise  any  authority  of  the  Assistant 
Secretary  whenever  he  or  she  believes  a 


decision  involves  important  questions 
of  national  transportation  policy. 

§  302.19    Participation  by  persons  not 
parties. 

Any  person,  including  any  State, 
subdivision  thereof.  State  aviation 
commission,  or  other  public  body,  may 
appear  at  any  hearing,  other  than  in  an 
enforcement  proceeding,  and  present 
any  evidence  that  is  relevant  to  the 
issues.  With  the  consent  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker,  such  person  may  also 
cross-examine  witnesses  directly.  Such 
persons  may  also  present  to  the 
administrative  law  judge  a  written 
statement  on  the  issues  involved  in  the 
proceeding.  Such  written  statements 
shall  be  filed  and  served  on  all  parties 
prior  to  the  close  of  the  hearing. 

§302.20    Formal  interventton. 

(a)  Who  may  intervene.  Any  person 
who  has  a  statutory  right  to  be  made  a 
party  to  an  oral  evidentiary  hearing 
proceeding  shall  be  permitted  to 
intervene.  Any  person  whose 
intervention  will  be  conducive  to  the 
ends  of  justice  and  will  not  unduly 
delay  the  conduct  of  such  proceeding 
may  be  permitted  to  intervene. 

(b)  Corisiderations  relevant  to 
determination  of  petition  to  intervene. 
In  passing  upon  a  petition  to  intervene, 
the  following  factors,  among  other 
things,  will  be  considered  and  will  be 
liberally  interpreted  to  facilitate  the 
effective  participation  by  members  of 
the  public  in  Department  proceedings: 

(1)  The  nature  of  the  petitioner's  right 
under  the  statute  to  be  made  a  party  to 
the  proceeding; 

(2)  The  nature  and  extent  of  the 
property,  financial  or  other  interest  of 
the  petitioner; 

(3)  The  effect  of  the  order  that  may  be 
entered  in  the  proceeding  on 
petitioner's  interest; 

(4)  The  availability  of  other  means 
whereby  the  petitioner's  interest  may  be 
protected; 

(5)  The  extent  to  which  petitioner's 
interest  will  be  represented  by  existing 
parties; 

(6)  The  extent  to  which  petitioner's 
participation  may  reasonably  be 
expected  to  assist  in  the  development  of 
a  sound  record;  and 

(7)  The  extent  to  which  participation 
of  the  petitioner  will  broaden  the  issues 
or  delay  the  proceeding. 

(c)  Petition  to  intervene — (1)  Contents. 
Any  person  desiring  to  intervene  in  a 
proceeding  shall  file  a  petition  in 
conformity  with  this  part  setting  forth 
the  facts  and  reasons  why  he  or  she 
thinks  he  or  she  should  be  permitted  to 
intervene.  The  petition  should  make 


specific  reference  to  the  factors  set  forth 
in  paragraph  (b)  of  this  section. 

(2)  Time  for  filing.  Unless  otherwise 
ordered  by  the  Department: 

(i)  A  petition  to  intervene  shall  be 
filed  with  the  Department  prior  to  the 
first  prehearing  conference,  or,  in  the 
event  that  no  such  conference  is  to  be 
held,  not  later  than  fifteen  (15)  days 
prior  to  the  hearing. 

(ii)  A  petition  to  intervene  filed  by  a 
city,  other  public  body,  or  a  chamber  of 
commerce  shall  be  filed  with  the 
Department  not  later  than  the  last  day 
prior  to  the  beginning  of  the  hearing. 

(iii)  A  petition  to  intervene  that  is  not 
timely  filed  shall  be  dismissed  unless 
the  petitioner  shall  clearly  show  good 
cause  for  his  or  her  failure  to  file  such 
petition  on  time. 

(3)  Answer.  Any  party  to  a  proceeding 
may  file  an  answer  to  a  petition  to 
intervene,  making  specific  reference  to 
the  factors  set  forth  in  paragraph  (b)  of 
this  section,  within  seven  (7)  days  after 
the  petition  is  filed. 

(4)  Disposition.  The  decision  granting, 
denying  or  otherwise  ruling  on  any 
petition  to  intervene  may  be  issued 
without  receiving  testimony  or  oral 
argument  either  firom  the  petitioner  or 
other  parties  to  the  proceeding. 

(d)  Effect  of  granting  intervention.  A 
[lerson  permitted  to  intervene  in  a 
proceeding  thereby  becomes  a  party  to 
the  proceeding.  However,  interventions 
provided  for  in  this  section  are  for 
administrative  purposes  only,  and  no 
decision  granting  leave  to  intervene 
shall  be  deemed  to  constitute  an 
expression  by  the  Department  that  the 
intervening  party  has  such  a  substantial 
interest  in  the  order  that  is  to  be  entered 
in  the  proceeding  as  will  entitle  it  to 
judicial  review  of  such  order. 

§  302.21    Appearances. 

(a)  Any  party  to  a  proceeding  may 
appear  and  be  heard  in  person  or  by  a 
designated  representative. 

(b)  No  register  of  persons  who  may 
practice  before  the  Department  is 
maintained  and  no  application  for 
admission  to  practice  is  required. 

(c)  Any  person  practicing  or  desiring 
to  practice  before  the  Department  may, 
upon  hearing  and  good  cause  shown,  be 
suspended  or  barred  from  practicing. 

S  302.22    Prehearing  conference. 

(a)  Purpose  and  scope  of  conference. 
At  the  discretion  of  the  administrative 
law  judge,  a  prehearing  conference  may 
be  called  prior  to  any  hearing.  Written 
notice  of  the  prehearing  conference 
shall  be  sent  by  the  administrative  law 
judge  to  all  parties  to  a  proceeding  and 
to  other  persons  who  appear  to  have  an 
interest  in  such  proceeding.  The 
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purpose  of  such  a  conference  is  to 
define  the  issues  and  the  scope  of  the- 
proceeding,  to  secure  statements  of  the 
positions  of  the  parties  and  amendments 
to  the  pleadings,  to  schedule  the 
exchange  of  exhibits  before  the  date  set 
for  hearing,  and  to  arrive  at  such 
agreements  as  will  aid  in  the  conduct 
and  disposition  of  the  proceeding.  For 
example,  consideration  will  be  given  to: 

(1)  Matters  that  the  DOT 
decisionmaker  can  consider  without  the 
necessity  of  proof; 

(2)  Admissions  of  fact  and  of  the 
genuineness  of  documents; 

(3)  Requests  for  documents; 

(4)  Admissibility  of  evidence; 

(5)  Limitation  of  the  number  of 
witnesses; 

(6)  Reducing  of  oral  testimony  to 
exhibit  form; 

(7)  Procedure  at  the  hearing;  and 

(8)  Use  of  electronic  media  as  a  basis 
for  exchange  of  briefs,  hearing 
transcripts  and  exhibits,  etc.,  in  addition 
to  the  official  record  copy. 

(b)  Actions  during  prehearing 
conference.  The  administrative  law 
judge  may  require  a  further  conference, 
or  responsive  pleadings,  or  both.  If  a 
party  refuses  to  produce  documents 
requested  by  another  party  at  the 
conference,  the  administrative  law  judge 
may  compel  the  production  of  such 
documents  prior  to  a  hearing  by 
subpoena  issued  in  accordance  with  the 
provisions  of  §  302.25  as  though  at  a 
bearing.  Applications  for  the  production 
prior  to  hearing  of  documents  in  the 
IDepartment's  possession  shall  be 
addressed  to  the  administrative  law 
judge,  in  accordance  with  the  provisions 
of  §  302.25(g),  in  the  same  manner  as 
provided  therein  for  production  of 
documents  at  a  hearing.  The 
administrative  law  judge  may  also,  on 
his  or  her  own  initiative  or  on  motion 

of  any  party,  direct  any  party  to  the 
proceeding  (air  carrier  or  non-air  carrier) 
to  prepare  and  submit  exhibits  setting 
forth  studies,  forecasts,  or  estimates  on 
matters  relevant  to  the  issues  in  the 
proceeding. 

(c)  Report  of  prehearing  conference. 
The  administrative  law  judge  shall  issue 
a  report  of  prehearing  conference, 
defining  the  issues,  giving  an  account  of 
the  results  of  the  conference,  specifying 
a  schedule  for  the  exchange  of  exhibits 
and  rebuttal  exhibits,  the  date  of 
hearing,  and  specifying  a  time  for  the 
filing  of  objections  to  such  report.  The 
report  shall  be  served  upon  all  parties 
to  the  proceeding  and  any  person  who 
appeared  at  the  conference.  Objections 
to  the  report  may  be  filed  by  any 
interested  person  within  the  time 
specifled  therein.  The  administrative 
law  judge  may  revise  his  or  her  report 


in  the  light  of  the  objections  presented. 
The  revised  report,  if  any,  shall  be 
served  upon  the  same  persons  as  was 
the  original  report.  Exceptions  may  be 
taken  on  the  basis  of  any  timely  written 
objection  that  has  not  been  met  by  a 
revision  of  the  report  if  the  exceptions 
are  filed  within  the  time  specified  in  the 
revised  report.  Such  report  shall 
constitute  the  official  account  of  the 
conference  and  shall  control  the 
subsequent  course  of  the  proceeding, 
but  it  may  be  reconsidered  and  modiHed 
at  any  time  to  protect  the  public  interest 
or  to  prevent  injustice. 

§302.23    Hearing. 

The  administrative  law  judge  to 
whom  the  case  is  assigned  or  the  DOT 
decisionmaker  shall  give  the  parties 
reasonable  notice  of  a  hearing  or  of  the 
change  in  the  date  and  place  of  a 
hearing  and  the  nature  of  such  hearing: 

§302.24    Evktenca. 

(a)  Evidence  presented  at  the  hearing 
shall  be  limited  to  material  evidence 
relevant  to  the  issues  as  drawn  by  this 
pleadings  or  as  defined  in  the  report  of 
prehearing  conference,  subject  to  such 
later  modifications  of  the  issues  as  may 
be  necessary  to  protect  the  public 
interest  or  to  prevent  injustice,  and  shall 
not  be  unduly  repetitious.  Evidence 
shall  be  presented  in  such  form  by  all 
parties  as  the  administrative  law  judge 
may  direct. 

(d)  Objections  to  evidence.  Objections 
to  the  admission  or  exclusion  of 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objections  relied  upon, 
and  the  transcript  shall  not  include 
argument  or  debate  except  as  ordered  by 
the  administrative  law  judge.  Rulings  on 
such  objections  shall  be  a  part  of  the 
transcript. 

(c)  E}mibits.  When  exhibits  are  offiered 
in  evidence,  one  copy  must  be  furnished 
to  each  of  the  parties  at  the  hearing,  and 
two  copies  to  the  administrative  law 
judge,  unless  the  parties  previously 
have  been  furnished  with  copies  or  the 
administrative  law  judge  directs 
otherwise.  If  the  administrative  law 
judge  has  not  fixed  a  time  for  the 
exchange  of  exhibits,  the  parties  shall 
exchange  copies  of  exhibits  at  the 
earliest  practicable  time,  preferably 
before  the  hearing  or,  at  the  latest,  at  the 
commencement  of  the  hearing.  Copies 
of  exhibits  may,  at  the  discretion  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker,  be  furnished  by  use  of 
electronic  media  in  addition  to  an 
official  record  copy. 

(d)  Substitution  of  copies  for  original 
exhibits.  In  his  or  her  discretion,  the 
administrative  law  judge  may  permit  a 
party  to  withdraw  original  documents 


offered  in  evidence  and  substitute  true 
copies  in  lieu  thereof. 

(e)  Designation  of  parts  of  documents. 
When  relevant  and  material  matter 
offered  in  evidence  by  any  party  is 
embraced  in  a  book,  paper,  or  document 
containing  other  matter  not  material  or 
relevant,  the  party  offering  the  same 
shall  plainly  designate  the  matter  so 
offered.  The  immaterial  and  irrelevant 
parts  shall  be  excluded  and  shall  be 
segregated  insofar  as  practicable.  If  the 
volume  of  immaterial  or  irrelevant 
matter  would  unduly  encumber  the 
record,  such  submission  will  not  be 
received  in  evidence,  but  may  be 
marked  for  identification,  and,  if 
properly  authenticated,  the  relevant  or 
material  matter  may  be  read  into  the 
record,  or,  if  the  administrative  law 
judge  so  directs,  a  true  copy  of  such 
matter,  in  proper  form,  shall  be  received 
as  an  exhibit,  and  like  copies  delivered 
by  the  party  offering  the  same  to 
opposing  parties  or  their  attorneys 
appearing  at  the  hearing,  who  shall  be 
afforded  an  opportunity  to  examine  the 
submission,  and  to  offer  in  evidence  in 
like  manner  other  portions  of  the 
exhibit. 

(f)  Records  in  other  proceedings.  In 
case  any  portion  of  the  record  in  any 
other  proceeding  or  civil  or  criminal 
action  is  offered  in  evidence,  a  true  copy 
of  such  portion  shall  be  presented  for 
the  record  in  the  form  of  an  exhibit 
unless: 

(1)  The  portion  is  specified  with 
particularity  in  such  manner  as  to  be 
readily  identified; 

(2)  The  party  offering  the  same  agrees 
unconditionally  to  supply  such  copies 
later,  or  when  required  by  the  DOT 
decisionmaker; 

(3)  The  parties  represented  at  the 
hearing  stipulate  upon  the  record  that 
such  portion  may  be  incorporated  by 
reference,  and  that  any  portion  offered 
by  any  other  party  may  be  incorporated 
by  like  reference  upon  compliance  with 
paragraphs  (f)  (1)  and  (2)  of  this  section; 
and 

(4)  The  administrative  law  judge 
directs  such  incorporation  or  waives  the 
requirement  in  paragraph  (f)(3)  of  this 
section  with  the  consent  of  the  parties. 

(g)  Official  notice  of  facts  contained  in 
certain  documents.  (1)  Without  limiting, 
in  any  manner  or  to  any  extent,  the 
discretionary  powers  of  the  DOT 
decisionmaker  and  the  administrative 
law  judge  to  notice  other  matters  or 
documents  properly  the  subject  of 
official  notice,  facts  contained  in  any 
document  within  the  categories 
enumerated  in  this  subdivision  are 
officially  noticed  in  all  formal  economic 
proceedings  except  those  subject  to 
subpart  D  of  this  part.  Each  such 
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category  shall  include  any  document    '' 
antedating  the  final  Department 
decision  in  the  proceeding  where  such 
notice  is  taken.  The  matters  ofHcially 
noticed  under  the  provisions  of  this 
paragraph  are: 

1.  Air  carrier  certificates  or  applications 
therefor,  together  with  any  requests  for 
amendment,  and  pleadings  responding  to 
applications  when  properly  filed. 

2.  All  Form  41  reports  required  to  be  filed 
by  air  carriers  with  the  Department. 

3.  Reports  of  Traffic  and  Financial  Data  of 
all  U.S.  Air  Carriers  issued  by  the  Civil 
Aeronautics  Board  (CAB)  or  the  Department. 

4.  Airline  Traffic  Surveys  and  Passenger 
Origin-Destination  Surveys,  Domestic  and 
International,  compiled  by  the  CAB  or  the 
Department  and  published  and/or  made 
available  either  to  the  public  or  to  parties  in 
proceedings. 

5.  Compilations  of  data  relating  to 
competition  in  the  airline  industry  and  made 
avaimble  to  the  public  by  the  CAB  or  the 
Department,  such  as  the  1990  Airline 
Competition  Study. 

6.  Passenger,  mail,  express,  and  freight  data 
submitted  to  the  CAB  or  the  Department  as 
part  of  ER-586  Service  Segment  Data  by  U.S. 
carriers,  or  similar  data  submitted  to  the 
Department  by  U.S.  air  carriers  (T-lOO)  or  by 
foreign  air  carriers  (T-IOOF)  that  is  not 
confidential. 

7.  All  tarHfo,  including  the  electronic 
versions,  and  amendments  thereof,  of  all  air 
carriers,  on  file  with  the  Department. 

8.  Service  Mail  Pay  and  Subsidy  for  U.S. 
Certificated  Air  Carriers  published  by  the 
CAB  and  any  supplemental  data  and 
subsequent  issues  published  by  the  CAB  or 
the  Department. 

9.  Airport  Activity  Statistics  of  Certificated 
Air  Carriers  compiled  and  published  by  the 
Federal  Aviation  Administivtion  (FAA)  or 
the  Department 

la  Air  Traffic  Activity  Data  issued  by  the 
FAA. 

11.  National  Plan  of  Integrated  Airport 
Systems  (NPLAS)  issued  by  the  FAA. 

12.  Airport  Facilities  Directory,  Form  5010, 
issued  by  the  FAA. 

13.  The  Airman's  Information  Manual 
issued  by  the  FAA. 

14.  ICAO  Statistical  Summary,  Preliminary 
Issues  and  Nos.  1  through  14,  and  Digest  of 
Statistics,  Nos.  IS  through  71,  prepared  by 
ICAO,  Montreal,  Canada,  with  all  changes 
and  additions. 

15.  Monthly,  quarterly  and  annual  reports 
of  the  Immigration  and  Naturalization 
Service,  U.S.  Department  of  Justice. 

16.  All  forms  and  reports  required  by  the 
U.S.  Postal  Service  to  be  filed  by  air  carriers 
authorized  to  transport  mail. 

17.  All  orders  of  the  Postmaster  General 
designating  schedules  for  the  transportation 
of  mail. 

18.  Publications  of  the  Bureau  of  the 
Census  of  the  U.S.  Department  of  Commerce 
(DOC)  relating,  but  not  necessarily  limited,  to 
population,  manufacturing,  business, 
statistics,  and  any  yearbooks,  abstracts,  or 
similar  publications  published  by  DOC 

19.  ABC  World  Airways  Guide  and  all 
Official  Airline  Guides,  including  the  North 


American,  Worldwide,  All-Cargo  and  quick 
reference  editions,  including  electronic 
versions. 

20.  Official  Guide  of  the  Railways  and 
Russell's  Official  National  Motor  Coach 
Guide. 

21.  The  Rand  McNally  Commercial  Atlas 
and  Marketing  Guide,  and  the  Rand  McNally 
Road  Atlas,  United  States,  Canada,  and 
Mexico. 

22.  Survey  of  Buying  Power  published  by 
Sales  Management  Magazine. 

(2)  Any  fact  contained  in  a  document 
belonging  to  a  category  enumerated  in 
paragraph  (g)(1)  of  this  section  shall  be 
deemed  to  have  been  physically 
incorporated  into  and  made  part  of  the 
record  in  such  proceedings.  However, 
such  taking  of  official  notice  shall  be 
subject  to  the  rights  granted  to  any  party 
or  intervener  to  the  proceeding  under 
section  7(d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  557(d)). 

(3)  The  decisions  of  the  Department 
and  its  administrative  law  judges  may 
officially  notice  any  appropriate  matter 
without  regard  to  whether  or  not  such 
items  are  contained  in  a  document 
belonging  to  the  categories  enumerated 
in  paragraph  (g)(1)  of  this  section. 
However,  where  the  decision  rests  on 
official  notice  of  a  material  fact  or  facts, 
it  will  set  forth  such  items  with 
sufficient  particularity  to  advise 
interested  persons  of  the  matters  that 
have  been  noticed. 

(h)  Receipt  of  documents  after 
hearing.  No  dociunent  or  other  writings 
shall  be  accepted  for  the  record  after  the 
close  of  the  hearing  except  in 
accordance  with  an  agreement  of  the 
parties  and  the  consent  of  the 
administrative  law  judge  or  the  DOT 
decisionmaker. 

(i)  Exceptions.  Formal  exceptions  to 
the  rulings  of  the  administrative  law 
judge  made  during  the  course  of  the 
hearing  are  unnecessary.  For  all 
purposes  for  which  an  exception 
otherwise  would  be  taken,  it  is 
sufficient  that  a  party,  at  the  time  the 
ruling  of  the  administrative  law  judge  is 
made  or  sought,  makes  known  the 
action  he  or  she  desires  the 
administrative  law  judge  to  take  or  his 
or  her  objection  to  an  action  taken,  and 
his  or  her  grounds  therefor. 

(j)  Offers  of  proof  Any  offer  of  proof 
made  in  connection  with  an  objection 
taken  to  any  ruling  of  the  administrative 
law  judge  rejecting  or  excluding 
proffered  oral  testimony  shall  consist  of 
a  statement  of  the  substance  of  the 
evidence  that  counsel  contends  would 
be  adduced  by  such  testimony,  and  if 
the  excluded  evidence  consists  of 
evidence  in  documentary  or  written 
form  or  of  reference  to  documents  or 
records,  a  copy  of  such  evidence  shall 


be  marked  for  identification  and  shall 
constitute  the  offer  of  proof. 

§302.25    Subpoenas. 

(a)  An  application  for  a  subpoena 
requiring  the  attendance  of  a  witness  at 
a  hearing  or  the  production  of 
documentary  evidence  may  be  made 
without  notice  by  any  party  to  the 
administrative  law  judge  or,  in  the  event 
that  an  administrative  law  judge  has  not 
been  assigned  to  a  proceeding  or  is  not 
available,  to  the  DOT  decisionmaker  or 
the  Chief  Administrative  Law  Judge,  for 
action. 

(b)  An  application  for  a  subpoena 
shall  be  in  duplicate  except  that  if  it  is 
made  during  the  course  of  a  hearing,  it 
may  be  made  orally  on  the  record  with 
the  consent  of  the  administrative  law 
judge. 

(c)  All  such  applications,  whether 
written  or  oral,  shall  contain  a  statement 
or  showing  of  general  relevance  and 
reasonable  scope  of  the  evidence  sought, 
and  shall  be  accompanied  by  two  copies 
of  a  draft  of  the  subpoena  sought  that, 

in  the  case  of  evidence,  shall  describe 
the  dociunentary  or  tangible  evidence  to 
be  subpoenaed  with  as  much 
particularity  as  is  feasible,  or,  in  the 
case  of  a  witness,  the  name  of  the 
witness  and  a  general  description  of  the 
matters  concerning  which  the  witness 
will  be  asked  to  testify. 

(d)  The  administrative  law  judge  or 
DOT  decisionmaker  considering  any 
application  for  a  subpoena  shall  issue 
the  subpoena  requested  if  the 
application  complies  with  this  section. 
No  attempt  shall  be  made  to  determine 
the  admissibility  of  evidence  in  passing 
upon  an  application  for  a  subpoena,  and 
no  detailed  or  burdensome  showing 
shall  be  required  as  a  condition  to  the 
issuance  of  a  subpoena. 

(e)  Where  it  appears  during  the  course 
of  a  proceeding  that  the  testimony  of  a 
witness  or  documentary  evidence  is 
relevant  to  the  issues  in  a  proceeding, 
the  administrative  law  judge,  Chief 
Administrative  Law  Judge  or  DOT 
decisionmaker  may  issue  on  his  or  her 
own  initiative  a  subpoena  requiring 
such  witness  to  attend  and  testify  or 
requiring  the  production  of  such 
docimientary  evidence. 

(f)  Subpoenas  issued  under  this 
section  shall  be  served  upon  the  person 
to  whom  directed  in  accordance  with 

§  302.7(b).  Any  person  upon  whom  a 
subpoena  is  served  may  within  seven  (7) 
days  after  service  or  at  any  time  prior  to 
the  return  date  thereof,  whichever  is 
earlier,  file  a  motion  to  quash  or  modify 
the  subpoena  with  the  administrative 
law  judge  or,  in  the  event  an 
administrative  law  judge  has  not  been 
assigned  to  a  proceeding  or  is  not 
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available,  to  the  DOT  decisionmaker  or 
the  Chief  Administrative  Law  Judge  for 
action.  If  the  person  to  whom  the 
motion  to  modify  or  quash  the  subpoena 
has  been  addressed  or  directed,  has  not 
acted  upon  such  a  motion  by  the  return 
date,  such  date  shall  be  stayed  pending 
his  or  her  final  action  thereon.  The  DOT 
decisionmaker  may  at  any  time  review, 
upon  his  or  her  own  initiative,  the 
ruling  of  an  administrative  law  judge  or 
the  Chief  Administrative  Law  Judge 
denying  a  motion  to  quash  a  subpoena. 
In  such  cases,  the  DOT  decisionmaker 
may  order  that  the  return  date  of  a 
subpoena  be  stayed  pending  action 
thereon. 

(g)  The  provisions  of  this  section  are 
not  applicable  to  the  attendance  of  DOT 
employees  or  the  production  of 
documentary  evidence  in  the  custody 
thereof  at  a  hearing.  The  attendance  of 
DOT  employees  and  the  production  of 
documentary  evidence  in  their  custody 
are  governed  by  49  CFR  parts  9  and  7, 
respectively. 

§302.26    Depositions. 

(a)  For  good  cause  shown,  the  DOT 
decisionmaker  or  administrative  law 
judge  assigned  to  a  proceeding  may 
order  that  the  testimony  of  a  witness  be 
taken  by  deposition  and  that  the  witness 
produce  documentary  evidence  in 
connection  with  such  testimony. 
Ordinarily  an  order  to  take  the 
deposition  of  a  witness  will  be  entered 
only  if: 

(1)  The  person  whose  deposition  is  to 
be  taken  would  be  unavailable  at  the 
hearinc, 

(2)  Tne  deposition  is  deemed 
necessary  to  perpetuate  the  testimony  of 
the  witness,  or 

(3)  The  taking  of  the  deposition  is 
necessary  to  prevent  undue  and 
excessive  expense  to  a  party  and  will 
not  result  in  an  undue  burden  to  other 
parties  or  in  undue  delay. 

(b)  Ally  party  desiring  to  take  the 
deposition  of  a  witness  shall  make 
application  therefor  in  duplicate  to  the 
administrative  law  judge  or,  in  the  event 
that  an  administrative  law  judge  has  not 
been  assigned  to  a  proceeding  or  is  not 
available,  to  the  EXDT  decisionmaker  or 
Chief  Administrative  Law  Judge,  setting 
forth  the  reasons  why  such  deposition 
should  be  taken,  the  name  and 
residence  of  the  witness,  the  time  and 
place  proposed  for  the  taking  of  the 
deposition,  and  a  general  description  of 
the  matters  concerning  which  the 
witness  will  be  asked  to  testify.  If  good 
cause  be  .shown,  the  administrative  law 
judge,  the  DOT  decisionmaker,  or  the 
Chief  Administrative  Law  Judge,  as  the 
case  may  be,  may,  in  his  or  her 
discretion,  issue  an  order  authorizing 


such  deposition  and  specifying  the 
witness  whose  deposition  is  to  be  taken, 
the  general  scope  of  the  testimony  to  be 
taken,  the  time  when,  the  place  where, 
the  designated  ufficer  (authorized  to 
take  oaths)  before  whom  the  witness  is 
to  testify,  and  the  number  of  copies  of 
the  deposition  to  be  supplied.  Such 
order  shall  be  served  upon  all  parties  by 
the  person  proposing  to  take  the 
deposition  a  reasonable  period  in 
advance  of  the  time  fixed  for  taking 
testimony. 

(c)  Witnesses  whose  testimony  is 
taken  by  deposition  shall  be  sworn  or 
shall  affirm  before  any  questions  are  put 
to  them.  Each  question  shall  be  recorded 
and  the  answers  shall  be  taken  down  in 
the  words  of  the  witness. 

(d)  Objections  to  questions  or 
evidence  shall  be  in  short  form,  stating 
the  grounds  of  objection  relied  upon, 
but  no  transcript  filed  by  the  designated 
officer  shall  include  argument  or  debate. 
Objections  to  questions  or  evidence 
shall  be  noted  by  the  designated  officer 
upon  the  deposition,  but  he  or  she  shall 
not  have  power  to  decide  on  the 
competency  or  materiality  or  relevance 
of  evidence,  and  he  or  she  shall  record 
the  evidence  subject  to  objection. 
Objections  to  questions  or  evidence  not 
made  before  the  designated  officer  shall 
not  be  deemed  waived  unless  the 
ground  of  the  objection  is  one  that  might 
have  been  obviated  or  removed  if 
presented  at  that  time. 

(e)  The  testimony  shall  be  reduced  to 
writing  by  the  designated  officer,  or 
under  nis  or  her  direction,  after  which 
the  deposition  shall  be  signed  by  the 
witness  unless  the  parties  by  stipulation 
waive  the  signing  or  the  witness  is  ill  or 
cannot  be  found  or  refuses  to  sign,  and 
certified  in  usual  form  by  the  designated 
officer.  If  the  deposition  is  not  signed  by 
the  witness,  the  designated  officer  shall 
state  on  the  record  this  fact  and  the 
reason  therefor.  The  original  deposition 
and  exhibits  shall  be  forwarded  to 
Department  of  Transportation  Dockets 
and  shall  be  filed  in  the  proceedings. 

(f)  Depositions  may  also  be  taken  and 
submitted  on  written  interrogatories  in 
substantially  the  same  manner  as 
depositions  taken  by  oral  examination. 
Ordinarily  such  procedure  will  be 
authorized  only  if  necessary  to  achieve 
the  purposes  of  an  oral  deposition  and 
to  serve  the  balance  of  convenience  of 
the  parties.  The  interrogatories  shall  be 
filed  in  quadruplicate  with  two  copies 
of  the  application  and  a  copy  of  each 
shall  be  served  on  each  party.  Within 
seven  (7)  days  after  service  any  party 
may  file  with  the  person  to  whom 
application  was  made  two  copies  of  his 
or  her  objections,  if  any,  to  such 
interrogatories  and  may  file  such  cross- 


interrogatories  as  he  or  she  desires  to 
submit.  Cross-interrogatories  shall  be 
filed  in  quadruplicate,  and  a  copy 
thereof  together  with  a  copy  of  any 
objections  to  interrogatories,  shall  be 
served  on  each  party,  who  shall  have 
five  (5)  days  thereafter  to  file  and  serve 
his  or  her  objections,  if  any,  to  such 
cross-interrogatories.  Objections  to 
interrogatories  or  cross-interrogatories, 
shall  be  served  on  the  DOT 
decisionmaker  or  the  administrative  law 
judge  considering  the  application. 
Objections  to  interrogatories  shall  be 
made  before  the  order  for  taking  the 
deposition  issues  and  if  not  so  made 
shall  be  deemed  waived.  When  a 
deposition  is  taken  upon  written 
interrogatories,  and  cross- 
interrogatories,  no  party  shall  be  present 
or  represented,  and  no  person  other 
than  the  witness,  a  reporter,  and  the 
designated  officer  shall  be  present  at  the 
examination  of  the  witness,  which  fact 
shall  be  certified  by  the  designated 
officer,  who  shall  ask  the  interrogatories 
and  cross-interrogatories  to  the  witness 
in  their  order  and  reduce  the  testimony 
to  writing  in  the  witness's  own  words. 
The  provisions  of  paragraph  (e)  of  this 
section  shall  be  applicable  to 
depositions  taken  in  accordance  with 
this  paragraph. 

(g)  All  depositions  shall  conform  to 
the  specifications  of  §  302.3  except  that 
the  filing  of  three  copies  thereof  shall  be 
sufficient.  Any  fees  of  a  witness,  the 
reporter,  or  the  officer  designated  to  take 
the  deposition  shall  be  paid  by  the 
person  at  whose  instance  the  deposition 
is  taken. 

(h)  The  fact  that  a  deposition  is  taken 
and  filed  in  a  proceeding  as  provided  in 
this  section  does  not  constitute  a 
determination  that  it  is  admissible  in 
evidence  or  that  it  may  be  used  in  the 
proceeding.  Only  such  part  or  the  whole 
of  a  deposition  as  is  received  in 
evidence  shall  constitute  a  part  of  the 
record  in  such  proceeding  upon  which  . 
a  decision  may  be  based. 

§  302.27    Rights  of  witnesses;  allsndsnoe 
toes  and  mileage. 

(a)  Any  person  appearing  as  a  witness 
in  any  proceeding  governed  by  this  part, 
whether  in  response  to  a  subpoena  or  by 
request  or  permission  of  the 
Department,  may  be  accompanied, 
represented,  and  advised  by  counsel 
and  may  be  examined  by  that  counsel 
after  other  questioning. 

(b)  Any  person  who  submits  data  or 
evidence  in  a  proceeding  governed  by 
this  part,  whether  in  response  to  a 
subpoena  or  by  request  or  permission  of 
the  Department,  may  retain,  or,  on 
payment  of  lawfully  prescribed  costs, 
procure,  a  copy  of  any  document  so 
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submitted  or  a  copy  of  any  transcript 
made  of  such  testimony. 

(c)(1)  No  person  whose  attendance  at 
a  hearing  or  whose  deposition  is  to  be 
taken  shall  be  obliged  to  respond  to  a 
subpoena  unless  upon  a  service  of  the 
subpoena  he  or  she  is  tendered 
attendance  fees  and  mileage  by  the  party 
at  whose  instance  he  or  she  is  called  in 
accordance  with  the  requirements  of 
paragraph  (c)(2)  of  this  section: 
Provided,  That  a  witness  summoned  at 
the  instance  of  the  Department  or  one  of 
its  employees,  or  a  salaried  employee  of 
the  United  States  summoned  to  testify 
as  to  matters  related  to  his  or  her  public 
employment,  need  not  be  tendered  such 
fees  or  mileage  at  that  time. 

(2)(i)  Witnesses  who  are  not  salaried 
employees  of  the  United  States,  or  such 
employees  summoned  to  testify  on 
matters  not  related  to  their  public 
employment,  shall  be  paid  the  same  per 
diem,  subsistence,  and  mileage  fees  paid 
to  witnesses  for  like  service  in  the 
courts  of  the  United  States  that  are  in 
effect  at  the  time  of  travel;  Provided, 
That  no  employee,  officer,  or  attorney  of 
an  air  carrier  who  travels  under  the  free 
or  reduced  rate  provisions  of  section 
41511  of  the  Statute  shall  be  entitled  to 
any  fees  or  mileage;  And  provided 
further.  That  such  fees  and  mileage  shall 
not  be  applicable  for  witnesses 
summoned  to  testify  in  Alaska,  and  that, 
in  Alaska,  where  permitted  by  section 
41511  of  the  Statute,  the  witness  may, 
at  his  or  her  option,  accept  a  pass  for 
travel  by  air.  Such  witnesses  shall  be 
furnished  appropriate  forms  and 
instructions  for  the  submission  of 
claims  for  attendance  fees,  subsistence, 
and  mileage  from  the  Government 
before  the  close  of  the  proceedings  that 
they  are  required  to  attend.  Only 
persons  summoned  by  subpoena  shall 
be  entitled  to  claim  attendance  fees, 
subsistence,  or  mileage  from  the 
Government. 

(ii)  Witnesses  who  are  salaried 
employees  of  the  United  States  and  who 
are  summoned  to  testify  on  matters 
relating  to  their  public  employment, 
irrespective  of  at  whose  instance  they 
are  summoned,  shall  be  paid  in 
accordance  with  applicable  Government 
regulations. 

S  302.28    Transcrtpts  Of  hearings. 

(a)  Hearings  shall  be  recorded  and 
transcribed  under  supervision  of  the 
administrative  law  judge,  by  a  reporting 
firm  under  contract  with  the 
Department.  Copies  of  the  transcript 
that  may,  at  the  discretion  of  the 
administrative  law  judge,  be  furnished 
by  use  of  electronic  media  in  addition 
to  the  official  copy,  shall  be  supplied  to 
the  parties  to  the  proceeding  by  said 


reporting  firm,  at  the  contract  price  for 
copies. 

(b)  The  administrative  law  judge  shall 
determine  whether  "ordinary 
transcript"  or  "daily  transcript"  (as 
those  terms  are  defined  in  the  contract) 
will  be  necessary  and  required  for  the 
proper  conduct  of  the  proceeding  and 
the  Department  will  pay  the  reporting 
firm  the  full  cost  of  reporting  its 
proceedings  at  the  contract  price  for 
such  type  of  transcript.  If  the 
administrative  law  judge  has 
determined  that  ordinary  transcript  is 
adequate,  and  has  notified  the  parties  of 
such  determination  (in  the  notice  of 
hearings,  or  otherwise),  then  any  party 
may  request  reconsideration  of  such 
determination  and  that  daily  transcript 
be  required.  In  determining  what  is 
necessary  and  required  for  the  proper 
conduct  of  the  proceeding,  the 
administrative  law  judge  shall  consider, 
among  other  things: 

(1)  The  nature  of  the  proceeding  itself; 

(2)  The  EXDT  decisionmaker's  needs  as 
well  as  the  reasonable  needs  of  the 
parties; 

(3)  The  cost  to  the  Department;  and 

(4)  The  requirements  of  a  fair  hearing. 

(c)  If  the  administrative  law  judge  has 
determined  that  ordinary  transcript  is 
adequate,  or,  upon  reconsideration,  has 
adhered  to  such  determination,  then  any 
party  may  request  the  reporting  firm  to 
provide  daily  transcript.  In  that  case, 
pursuant  to  its  contract  with  the 
Department,  the  reporting  firm  will  be 
obligated  to  furnish  to  the  Department 
daily  transcript  upon  the  agreement  by 
the  requesting  party  to  pay  to  the 
reporting  firm  an  amount  equal  to  the 
difference  between  the  contract  prices 
for  ordinary  transcript  and  daily 
transcript,  provided  that  the  requesting 
party  makes  such  agreement  with  the 
reporting  firm  at  least  twenty-four  (24) 
hours  in  advance  of  the  date  for  which 
such  transcript  is  requested. 

(d)  Any  party  may  obtain  from  the 
Office  of  the  Assistant  Secretary  for 
Administration,  the  name  and  address 
of  the  private  reporting  company  with 
which  the  Department  currently  has  a 
contract  for  transcripts  and  copies,  as 
well  as  the  contract  prices  then  in  efliect 
for  such  services. 

(e)  Copies  of  transcripts  ordered  by 
parties  other  than  the  Department  shall 
be  prepared  for  delivery  to  the 
requesting  person  at  the  reporting  firm's 
place  of  business,  within  the  stated  time 
for  the  type  of  transcript  ordered.  The 
requesting  party  and  the  reporting  firm 
may  agree  upon  some  other  form  or 
means  of  delivery  (mail,  messenger, 
electronic  media,  etc.)  and  the  reporting 
firm  may  charge  for  such  special 
service,  provided  that  such  charge  shall 


not  exceed  the  reasonable  cost  of  such 
service. 

(f)  Changes  in  the  official  transcript 
may  be  made  only  when  they  involve 
errors  affecting  substance.  A  motion  to 
correct  a  transcript  shall  be  filed  with 
Department  of  Transportation  Dockets, 
within  ten  (10)  days  after  receipt  of  the 
completed  transcript  by  the  Department. 
If  no  objections  to  the  motion  are  filed 
within  ten  (10)  days  thereafter,  the 
transcript  may,  upon  the  approval  of  the 
administrative  law  judge,  be  changed  to 
reflect  such  corrections.  If  objections  are 
received,  the  motion  and  objections 
shall  be  submitted  to  the  official 
reporter  by  the  administrative  law  judge 
together  with  a  request  for  a  comparison 
ofthe  transcript  with  the  reporter's     « 
record  of  the  hearing.  After  receipt  of 
the  report  of  the  official  reporter  an 
order  shall  be  entered  by  the 
administrative  law  judge  settling  the 
record  and  ruling  on  the  motion. 

S  302.29    Argument  before  ttie 
administrative  law  )udge. 

(a)  The  administrative  law  judge  shall 
give  the  parties  to  the  proceeding 
adequate  opportunity  during  the  coiu'se 
ofthe  hearing  for  the  presentation  of 
arguments  in  support  of  or  in  opposition 
to  motions,  and  objections  and 
exceptions  to  rulings  of  the 
administrative  law  judge. 

(b)  When,  in  the  opinion  ofthe 
administrative  law  judge,  the  volume  of 
the  evidence  or  the  importance  or 
complexity  of  the  issues  involved 
warrants,  he  or  she  may,  either  on  his 
or  her  own  motion  or  at  the  request  of 

a  party,  permit  the  presentation  of  oral 
argument,  and  may  impose  such  time 
limits  on  the  argument  as  he  or  she  may 
determine  appropriate.  Such  argument 
shall  be  transcribed  and  bound  with  the 
transcript  of  testimony  and  will  be 
available  to  the  IDepartment 
decisionmaker  for  consideration  in 
deciding  the  case. 

$302.30    Briefs  to  the  adminislratlve  law 
Judge. 

Within  such  limited  time  after  the 
close  of  the  reception  of  evidence  fixed 
by  the  administrative  law  judge,  any 
party  may,  upon  request  and  under  such 
conditions  as  the  administrative  law 
judge  may  prescribe,  file  for  his  or  her 
consideration  briefs  which  may  include 
proposed  findings  of  fact  and 
conclusions  of  law  that  shall  contain 
exact  references  to  the  record  and 
authorities  relied  upon. 

S  302.31    Initial  and  recommended 
decisions;  certification  of  ttie  record. 

(a)  Action  by  administrative  law  judge 
after  hearing.  Except  where  the  DOT 
decisionmaker  directs  otherwise,  after 
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the  taking  of  evidence  and  the  receipt  of 
briefs  which  may  include  proposed 
findings  of  fact  and  conclusions  of  law, 
if  any,  the  administrative  law  judge 
shall  take  the  following  action: 

(1)  Initial  decision.  If  the  proceeding 
does  not  involve  foreign  air 
transportation,  the  administrative  law 
judge  shall  render  an  "initial  decision." 
Such  decision  shall  encompass  the 
administrative  law  judge's  decision  on 
the  merits  of  the  proceeding  and  on  all 
ancillary  procedural  issues  remaining 
for  disposition  at  the  close  of  the 
hearing. 

(2)  Recommended  decision.  In  cases 
where  the  action  of  the  Department 
involves  foreign  air  transportation  and 
is  subject  to  review  by  the  President  of 
the  United  States  pursuant  to  section 
41307  of  the  Statute,  the  administrative 
law  judge  shall  render  a  "recommended 
decision."  Such  decision  shall 
encompass  the  administrative  law 
judge's  decision  on  the  merits  of  the 
proceeding  and  on  all  ancillary 
procedural  issues  remaining  for 
disposition  at  the  close  of  the  hearing. 

(d)  Certification  to  the  DOT 
decisionmaker  for  decision.  At  any  time 
prior  to  the  close  of  the  hearing,  the 
DOT  decisionmaker  may  direct  the 
administrative  law  judge  to  certify  any 
question  or  the  entire  record  in  the 
proceeding  to  the  DOT  decisionmaker 
for  decision.  In  cases  where  the  record 
is  thus  certified,  the  administrative  law 
judge  shall  not  render  a  decision  but 
shall  make  a  recommendation  to  the 
DOT  decisionmaker  as  required  by 
section  8(a)  of  the  Administrative 
Procedure  Act  (5  U.S.Q  558(a))  unless 
advised  by  the  DOT  decisionmaker  that 
he  or  she  intends  to  issue  a  tentative 
decision. 

(c)  Every  initial  or  recommended 
decision  issued  shall  state  the  names  of 
the  persons  who  are  to  be  served  with 
copies  of  it,  the  time  within  which 
exceptions  to,  or  petitions  for  review  of, 
such  decision  may  be  filed,  and  the  time 
within  which  briefe  in  support  of  the 
exceptions  may  be  filed.  In  addition, 
every  such  decision  shall  recite  that  it 

is  made  under  delegated  authority,  and 
contain  notice  of  the  provisions  of 
paragraph  (d)  of  this  section.  In  the 
event  the  administrative  law  judge 
certifies  the  record  to  the  DOT 
decisionmaker  without  an  initial  or 
recommended  decision,  he  or  she  shall 
notify  the  parties  of  the  time  within 
which  to  file  with  the  DOT 
decisiorunaker  briefe  which  may 
include  proposed  findings  of  foct  and 
conclusions  of  law. 

(d)  Unless  a  petition  for  discretionary 
review  is  filed  pursuant  to  §  302.32, 
exceptions  are  filed  pursuant  to 


§  302.217,  or  the  EXDT  decisionmaker 
issues  an  order  to  review  upon  his  or 
her  own  initiative,  the  initial  decision 
shall  become  effective  as  the  final  order 
of  the  Department  thirty  (30)  days  after 
service  thereof;  in  the  case  of  a 
recommended  decision,  that  decision 
shall  be  transmitted  to  the  President  of 
the  United  States  under  49  U.S.C. 
41307.  If  a  petition  for  discretionary 
review  or  exceptions  are  timely  filed  or 
action  to  review  is  taken  by  the  DOT 
decisionmaker  upon  his  or  her  own 
initiative,  the  effectiveness  of  the  initial 
decision  or  the  transmission  of  the 
recommended  decision  is  stayed  until 
the  further  order  of  the  DOT 
decisionmaker. 

§302.32  Petilions  for  discretionary  review 
of  initial  or  recommended  decisions;  review 
proceedings. 

(a)  Petitions  for  discretionary  review. 
(1)  Review  by  the  DOT  decisionmaker 
pursuant  to  this  section  is  not  a  matter 
of  right  but  is  at  the  sole  discretion  of 
the  DOT  decisionmaker.  Any  party  may 
file  and  serve  a  petition  for 
discretionary  review  by  the  DOT 
decisionmaker  of  an  initial  decision  or 
recommended  decision  within  twenty- 
one  (21)  days  after  service  thereof, 
unless  the  DOT  decisionmaker  sets  a 
different  period  for  filing. 

(2)  Petitions  for  discretionary  review 
shall  be  filed  only  upon  one  or  more  of 
the  following  grounds: 

(i)  A  finding  of  a  material  fact  is 
erroneous; 

(ii)  A  necessary  legal  conclusion  is  . 
without  governing  precedent  or  is  a 
departure  from  or  contrary  to  law,  the 
Department's  rules,  or  precedent: 

(iii)  A  substantial  and  important 
question  of  law,  policy  or  discretion  is 
involved;  or 

(iv)  A  prejudicial  procedural  error  has 
occurred. 

(3)  Each  issue  shall  be  separately 
numbered  and  plainly  and  concisely 
stated.  Petitioners  shall  not  restate  the 
same  point  in  repetitive  discussions  of 
an  issue.  Each  issue  shall  be  supported 
by  detailed  citations  of  the  record  when 
objections  are  based  on  the  record,  and 
by  statutes,  regulations  or  principal 
authorities  relied  upon.  Any  matters  of 
fact  or  law  not  argued  before  the 
administrative  law  judge,  but  that  the 
petitioner  proposes  to  argue  on  brief  to 
the  DOT  decisionmaker,  shall  be  stated. 

(4)  Petitions  for  discretionary  review 
shall  be  self-contained  and  shall  not 
incorporate  by  reference  any  part  of 
another  document.  Except  by 
permission  of  the  DOT  decisionmaker, 
petitions  shall  not  exceed  twenty  (20) 
pages  including  appendices  and  other 


papers  physically  attached  to  the 
petition. 

(5)  Requests  for  oral  argument  on 
petitions  for  discretionary  review  will 
not  b?  entertained  by  the  DOT 
decisionmaker. 

(b)  /Answers.  Within  fifteen  (15)  days 
after  service  of  a  petition  for 
discretionary  review,  any  party  may  file 
and  serve  an  answer  of  not  more  than 
fifteen  (15)  pages  in  support  of  or  in 
opposition  to  the  petition.  If  any  party 
desires  to  answer  more  than  one 
petition  for  discretionary  review  in  the 
same  proceeding,  he  or  she  shall  do  so 
in  a  single  document  of  not  more  than 
twenty  (20)  pages. 

(c)  Orders  declining  review.  The  DOT 
decisionmaker's  orders  declining  to 
exercise  the  discretionary  right  of 
review  will  specify  the  date  upon  which 
the  administrative  law  judge's  decision 
shall  become  efi'ective  as  the  final 
decision  of  the  Department.  A  petition 
for  reconsideration  of  a  Department 
order  declining  review  will  be 
entertained  only  when  the  order 
exercises,  in  part,  the  DOT 
decisionmaker's  discretionary  right  of 
review,  and  such  petition  shall  be 
limited  to  the  single  question  of  whether 
any  issue  designated  for  review  and  any 
issue  not  so  designated  are  so 
inseparably  interrelated  that  the  former 
cannot  be  reviewed  independently  or 
that  the  latter  cannot  be  made  effective 
before  the  final  decision  of  the 
Department  in  the  review  proceeding. 

(d)  Review  proceedings.  (1)  The  DOT 
decisionmaker  may  take  review  of  an 
initial  or  recommended  decision  upon 
petition  or  on  his  or  her  own  initiative 
or  both.  The  DOT  decisionmaker  will 
issue  a  final  order  upon  such  review 
without  further  proceedings  on  any  or 
all  the  issues  where  he  or  she  finds  that 
matters  raised  do  not  warrant  further 
proceedings. 

(2)  Where  the  DOT  decisionmaker 
desires  further  proceedings,  he  or  she 
will  issue  an  order  for  review  that  will: 

(i)  Specify  the  issues  to  which  review 
will  be  limited.  Only  those  issues 
specified  in  the  order  shall  be  argued  on 
brief  to  the  DOT  decisionmaker, 
pursuant  to  §  302.35,  and  considered  by 
the  DOT  decisionmaker; 

(ii)  Specify  the  portions  of  the 
administrative  law  judge's  decision,  if 
any,  that  are  to  be  stayed  as  well  as  the 
effective  date  of  the  remaining  portions 
thereof:  and 

(iii)  Designate  the  |>arties  to  the 
review  proceeding. 

f  302.33    Tentative  decision  of  ttM  DOT 
dscisionmolter. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  the  - 
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administrative  law  judge  certifies  the 
record  in  a  proceeding  directly  to  the 
DOT  decisionmaker  without  issuing  an 
initial  or  recommended  decision  in  the 
matter,  the  DOT  decisionmaker  shall, 
after  consideration  of  any  briefs 
submitted  by  the  parties,  prepare  a 
tentative  decision  and  serve  it  upon  the 
parties.  Every  tentative  decision  of  the 
DOT  decisionmaker  shall  state  the 
names  of  the  persons  who  are  to  receive 
copies  of  it,  the  time  within  which 
exceptions  to  such  decision  and  briefs, 
if  any,  in  support  of  or  in  opposition  to 
the  exceptions  may  be  filed,  and  the 
date  when  such  decision  will  become 
final  in  the  absence  of  exceptions 
thereto.  If  no  exceptions  are  filed  to  the 
tentative  decision  of  the  DOT 
decisionmaker  within  the  period  fixed, 
it  shall  become  Final  at  the  expiration  of 
such  period  unless  the  DOT 
decisionmaker  orders  otherwise. 

(b)  The  DOT  decisionmaker  may,  in 
his  or  her  discretion,  omit  a  tentative 
decision  in  proceedings  under  subpart 
B.  The  DOT  decisionmaker  may  also,  in 
rulemaking  proceedings,  omit  a 
tentative  decision  in  any  case  in  which 
he  or  she  finds  upon  the  record  that  due 
and  timely  execution  of  the 
Department's  functions  imperatively 
and  unavoidably  so  requires.  Final 
decisions  of  the  DOT  decisionmaker  are 
subject  to  review  as  provided  in 
§302.18. 

§302.34    Exceptions  to  tentative  decisions 
of  the  DOT  decisionnMlcer. 

(a)  Time  for  filing.  Within  ten  (10) 
days  after  service  of  any  tentative 
decision  of  the  DOT  decisionmaker,  any 
party  to  a  proceeding  may  file 
exceptions  to  such  decision  with  the 
DOT  decisionmaker. 

(b)  Form  and  contents  of  exceptions. 
Each  exception  shall  be  separately 
numbered  and  shall  be  stated  as  a 
separate  point,  and  appellants  shall  not 
restate  the  same  point  in  several 
exceptions.  Each  exception  shall  state, 
sufficiently  identify,  and  be  limited  to, 
an  ultimate  conclusion  in  the  decision 
to  which  exception  is  taken  (such  as, 
selection  of  one  carrier  rather  than 
another  to  serve  any  p>oint  or  points; 
points  included  in  or  excluded  firom  a 
new  route;  imposition  or  failure  to 
impose  a  given  restriction; 
determination  of  a  rate  at  a  given 
amount  rather  than  another).  No  specific 
exception  shall  be  taken  with  respiect  to 
underlying  findings  or  statements,  but 
exceptions  to  an  ultimate  conclusion 
shall  be  deemed  to  include  exceptions 
to  all  underlying  findings  and 
statements  {>ertaining  thereto;  Provided, 
however.  That  exceptions  shall  specify 
any  matters  of  law,  fact,  or  policy  that 


were  not  argued  before  the 
administrative  law  judge  but  will  be  set 
forth  for  the  first  time  on  brief  to  the 
DOT  decisionmaker. 

(c)  Effect  of  failure  to  file  timely  and 
adequate  exceptions.  No  objection  may 
be  made  on  brief  or  at  a  later  time  to  an 
ultimate  conclusion  that  is  not  expressly 
made  the  subject  of  an  exception  in 
compliance  with  the  provisions  of  this 
section:  Provided,  however,  That  any 
party  may  file  a  brief  in  support  of  the 
decision  and  in  opposition  to  the 
exceptions  filed  by  any  other  party. 

§  302.35    Briefs  to  ttie  DOT  decisionmaker. 

(a)  Time  for  filing.  Within  such  period 
after  the  date  of  service  of  any  tentative 
decision  by  the  EXDT  decisionmaker  as 
may  be  fixed  therein,  any  party  may  file 
a  brief  addressed  to  the  DOT 
decisionmaker  in  support  of  his  or  her 
exceptions  to  such  decision  or  in 
opposition  to  the  exceptions  filed  by 
any  other  party.  Briefs  to  the  DOT 
decisionmaker  on  initial  or 
recommended  decisions  of 
administrative  law  judges  shall  be  filed 
only  in  those  cases  where  the  DOT 
decisionmaker  grants  discretionary 
review  and  orders  further  proceedings, 
pursuant  to  §  302.32(d)(2),  and  only 
upon  those  issues  specified  in  the  order. 
Such  briefs  shall  be  filed  within  thirty 
(30)  days  after  date  of  service  of  the 
order  granting  discretionary  review 
unless  otherwise  specified  in  the  order. 
In  cases  where,  because  of  the  limited 
number  of  parties  and  the  nature  of  the 
issues,  the  filing  of  opening,  answering, 
and  reply  briefs  will  not  unduly  delay 
the  proceeding  and  will  assist  in  its 
proper  disposition,  the  DOT 
decisionmaker  may  direct  that  the 
parties  file  briefs  at  different  times 
rather  than  at  the  same  time. 

(b)  Effect  of  failure  to  restate 
objections  in  briefs.  In  determining  the 
merits  of  an  appeal,  the  DOT 
decisionmaker  will  not  consider  the 
exceptions  or  the  petition  for 
discretionary  review  but  will  consider 
only  the  brief.  Each  objection  contained 
in  the  exceptions  or  each  issue  specified 
in  the  DOT  decisionmaker's  order 
exercising  discretionary  review  must  be 
restated  and  supported  by  a  statement 
and  adequate  discussion  of  all  matters 
relied  upon,  in  a  brief  filed  pursuant  to 
and  in  compliance  with  the 
reouirements  of  this  section. 

(c)  Formal  specifications  of  briefs — (1) 
Contents.  Each  brief  shall  discuss  every 
point  of  law,  fact,  or  precedent  that  the 
party  submitting  it  is  entitled  to  raise 
and  that  it  wishes  the  DOT 
decisionmaker  to  consider.  Each  brief 
shall  include  a  summary  of  the 
argument  not  to  exceed  five  (5)  pages. 


Support  and  justification  for  every  point 
raised  shall  include  itemized  references 
to  the  pages  of  the  transcript  of  hearing, 
exhibit  or  other  matter  of  record,  and 
citations  of  the  statutes,  regulations,  or 
principal  authorities  relied  upon.  If  a 
brief  or  any  point  discussed  in  the  brief 
is  not  in  substantial  conformity  with  the 
requirement  for  such  support  and 
justification,  no  motion  to  strike  or 
dismiss  such  document  shall  be  made 
but  the  DOT  decisionmaker  may 
disregard  the  points  involved.  Copies  of 
briefs  may  be  furnished  by  use  of 
electronic  media  in  a  format  acceptable 
to  the  Department  and  the  parties. 

(2)  Incorporation  by  reference.  Briefs 
to  the  DOT  decisionmaker  shall  be 
completely  self-contained  and  shall  not 
incorporate  by  reference  any  portion  of 
any  other  brief  or  pleading;  Pmvided, 
however.  That  instead  of  submitting  a 
brief  to  the  EXDT  decisionmaker  a  party 
may  adopt  by  reference  specifically 
identified  pages  or  the  whole  of  his  or 
her  prior  brief  to  the  administrative  law 
judge  if  the  latter  complies  with  all 
requirements  of  this  section.  In  such 
cases,  the  party  shall  file  with 
Department  of  Transportation  Dockets  a 
letter  exercising  this  privilege  and  serve 
all  parties  in  the  same  manner  as  a  brief 
to  the  DOT  decisionmaker. 

(3)  Length.  Except  by  permission  or 
direction  of  the  DOT  decisionmaker, 
briefs  shall  not  exceed  fifty  (50)  pages 
including  pages  contained  in  any 
appendix,  table,  chart,  or  other 
docxunent  physically  attached  to  the 
brief,  but  excluding  maps  and  the 
summary  of  the  argument.  In  this  case 
"map"  means  only  those  pictorial 
representations  of  routes,  flight  paths, 
mileage,  and  similar  ancillary  data  that 
are  superimposed  on  geographic 
drawings  and  contain  only  such  text  as 
is  needed  to  explain  the  pictorial 
representation. 

§  302.30    Oral  argument  before  the  DOT 
decisionmslter. 

(a)  If  any  party  desires  to  argue  a  case 
orally  before  the  DOT  decisionmaker,  he 
or  she  shall  request  leave  to  make  such 
argument  in  his  or  her  exceptions  or 
brief.  Such  request  shall  be  filed  no  later 
than  the  date  when  briefs  before  the 
DOT  decisionmaker  are  due  in  the 
proceeding.  The  DOT  decisionmaker 
will  rule  on  such  request,  and,  if  oral 
argument  is  to  be  allowed,  all  parties  to 
the  proceeding  will  be  advised  of  the 
date  and  hour  set  for  such  argument  and 
the  amount  of  time  allowed  to  each 
party.  Requests  for  oral  argument  on 
petitions  for  discretionary  review  will 
not  be  entertained. 

(b)  Pamphlets,  charts,  and  other 
written  data  may  be  offered  to  the  DOT 
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decisionmaker  at  oral  argument  only  in 
accordance  with  the  following  rules:  All 
such  material  shall  be  limited  to  facts  in 
the  record  of  the  case  being  argued  and 
shall  be  served  on  all  parties  to  the 
proceeding  with  four  (4)  copies 
transmitted  to  Department  of 
Transportation  Dockets  at  least  five  (5) 
calendar  days  in  advance  of  the 
argument 

§302.37   Waiver  of  procedural  slaps  after 
hearing. 

The  parties  to  any  proceeding  may 
agree  to  waive  any  one  or  more  of  the 
procediu-al  steps  provided  in  §§  302.29 
through  302.36. 

§302.38    Rnai  decision  of  ttie  DOT 
dedsioninaicer. 

When  a  case  stands  submitted  to  the 
DOT  decisionmaker  for  final  decision 
on  the  merits,  he  or  she  will  dispose  of 
the  issues  presented  by  entering  an 
appropriate  order  that  will  include  a 
statement  of  the  reasons  for  his  or  her 
findings  and  conclusions.  Such  orders 
shall  be  deemed  "final  orders"  within 
the  purview  of  §  302.14(a),  in  the 
manner  provided  by  §  302.18. 

Subpart  B— Rules  Applicable  to  U.S. 
Air  Carrier  Certificate  and  Foreign  Air 
Carrier  Permit  Licensing  Proceedings 

§302.201    Applicability. 

(a)  This  subpart  sets  forth  the  specific 
rules  applicable  to  proceedings  on: 

(1)  U.S.  air  carrier  certificates  of 
public  convenience  and  necessity  and 
U.S.  all-cargo  air  service  certificates 
under  Chapter  411  of  the  Statute, 
including  renewals,  amendments, 
modifications,  suspensions  and 
transfers  of  such  certificates. 

(2)  Foreign  air  carrier  permits  under 
Chapter  413  of  the  Statute,  including 
renewals,  amendments,  modifications, 
suspensions,  and  transfers  of  such 
permits. 

(b)  Except  as  modified  by  this  subpart, 
the  provisions  of  subpart  A  of  this  part 
apply. 

§302.202    Contents  of  appNcadons. 

(a)  Certificate  applications  filed  under 
this  subpart  shall  contain  the 
information  required  by  part  201  of  this 
chapter  and,  where  applicable,  part  204 
of  this  chapter,  and  foreign  air  carrier 
permit  applications  shall  contain  the 
information  required  by  part  211  of  this 
chapter,  along  with  any  other 
information  that  the  applicant  desires 
the  Department  to  notice  officially. 

(b)  Applications  shall  include  a  notice 
on  the  cover  page  stating  that  any 
person  may  support  or  oppose  the 
application  by  filing  an  answer  and 
serving  a  copy  of  the  answer  on  all 


persons  served  with  the  application. 
The  notice  shall  also  state  die  due  date 
for  answers.  Amendments  to 
applications  will  be  considered  new 
applications  for  the  purpose  of 
calculating  the  time  limitations  of  this 
subpart. 

(c)  Applications  shall  include  a  list  of 
the  names  and  addresses  of  all  persons 
who  have  been  served  in  accordance 
with  §  302.203. 

(d)  Where  required,  each  application 
shall  be  accompanied  by  an 
Environmental  Evaluation  in  conformity 
vnth  part  313  of  this  chapter. 

§  302.203    Service  of  documents. 

(a)  General  requirements,  [l] 
Applicants  shall  serve  on  the  persons 
listed  in  paragraph  (b)  of  this  section  a 
notice  that  an  application  has  been 
filed,  and  upon  request  shall  promptly 
provide  those  persons  with  copies  of  the 
application  and  supporting  documents. 
The  notice  must  clearly  state  the 
authority  sought  and  the  due  date  for 
other  pleadings. 

(2)  Applicants  shall  serve  a  complete 
copy  of  the  application  on  the  Manager 
of  the  FAA  Flight  Standards  District 
Office  responsible  for  processing  the 
application  for  any  FAA  authority 
needed  to  conduct  the  proposed 
operations. 

(3)  After  an  order  under  §  302.210  has 
been  issued,  parties  need  only  serve 
documents  on  those  persons  listed  in 
the  service  list  accompanying  the  order. 

(4)  In  the  case  of  an  application 
sought  to  be  consolidated,  the  applicant 
shall  serve  the  notice  required  in 
paragraph  (a)(1)  of  this  section  on  all 
persons  served  by  the  original  applicant. 

(b)  Persons  to  be  servea—(l)  U.S.  air 
carriers,  (i)  In  certificate  proceedings, 
except  for  those  proceedings  that 
involve  charter-only  authority  under 
section  41102(a)(3)  of  the  Statute: 

(A)  Applicants  for  certificates  to 
engage  in  interstate  air  transportation 
and  other  persons  who  file  a  pleading  in 
the  docket  shall  serve: 

(l)The  airport  authority  of  each 
airport  that  the  applicant  initially 
proposes  to  serve,  and 

(2)  Any  other  person  who  has  filed  a 
pleading  in  the  docket. 

(B)  Applicants  for  certificates  to 
engage  in  foreign  air  transportation  and 
other  persons  who  file  a  pleading  in  the 
docket  shall  serve: 

(1)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  in  the  Air  Cargo  Guide  for  the 
country-pair  market(s)  specified  in  the 
application, 

(2jThe  airport  authority  of  each  U.S. 
airport  that  the  applicant  initially 
proposes  to  serve,  and 


(3)  Any  other  pterson  who  has  filed  a 
pleading  in  the  docket. 

(ii)  In  certificate  proceedings 
involving  charter-only  authority  under 
41102(a)(3)  of  the  Statute,  applicants 
and  other  persons  who  file  a  pleading  in 
the  docket  shall  serve  any  other  person 
who  has  filed  a  pleading  in  the  docket. 

(2)  Foreign  air  carriers,  (i)  In  permit 
proceedings,  except  for  those 
proceedings  involving  charter-only 
authority,  applicants  and  other  persons 
who  have  filed  a  pleading  in  the  docket 
shall  serve: 

(A)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  the  Air  Cargo  Guide  for  the  country- 
pair  market(s)  specified  in  the 
application, 

(B)  The  U.S.  Department  of  State, 

(C)  The  airport  authority  of  each  U.S. 
airport  that  the  applicant  initially 
proposes  to  serve,  and 

(D)  Any  other  person  who  has  filed  a 
pleading  in  the  docket. 

(ii)  In  foreign  air  carrier  permit 
proceedings  for  charter-only  authority, 
applicants  and  other  persons  who  file  a 
pleading  in  the  docket  shall  serve  the 
U.S.  Department  of  State  and  any  other 
person  who  has  filed  a  pleading  in  the 
docket. 

(c)  Additional  service.  The 
Department  may,  at  its  discretion,  order 
additional  service  upon  such  persons  as 
the  facts  of  the  situation  warrant.  Where 
only  notices  are  required,  parties  are 
encouraged  to  serve  copies  of  their 
actual  pleadings  where  feasible.  In  any 
proceeding  directly  involving  air 
transportation  to  the  Federated  States  of 
Micronesia,  the  Marshall  Islands  or 
Falau,  the  Department  and  any  party  or 
participant  in  the  proceeding  shall  serve 
all  documents  on  the  President  and  the 
designated  authorities  of  the 
govemment(s)  involved.  In  any 
proceeding  that  affects  a  point  in 
Alaska,  the  person  filing  shall  send  an 
additional  copy  to:  U.S.  Department  of 
Transportation,  Alaska  Field  Office,  801 
B  Street,  Suite  506,  Anchorage,  Alaska 
99501-3657. 

§  302.204    Responsive  documenttb 

(a)  Any  person  may  file  an  answer  in 
support  of  or  in  opposition  to  any 
application.  Answers  shall  set  forth  the 
basis  for  the  position  taken,  including 
any  economic  data  or  other  facts  relied 
on.  Except  as  otherwise  provided  in 
§  302.212(d),  answers  shall  be  filed 
within  twenty-one  (21)  days  of  the 
original  or  amended  application  and 
shall  be  served  in  accoidance  with 
§  302.203. 
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(b)  Replies  to  answers  shall  be  filed 
within  fourteen  (14)  days  after  the  filing 
of  the  answer. 

(c)  Persons  having  common  interests 
shall,  to  the  extent  practicable,  arrange 
for  the  joint  preparation  of  pleadings. 

f  302.205    Economic  data  and  other  facts. 

Whenever  economic  data  and  other 
facts  are  provided  in  any  pleading,  such 
information  shall  include  enough  detail 
so  that  final  results  can  be  obtained 
without  further  clarification.  Sources, 
bases,  and  methodology  used  in 
constructing  exhibits,  including  any 
estimates  or  judgments,  shall  be 
provided. 

§302.206    Verification. 

The  following  certification  shall  be 
included  with  any  pleading  filed  under 
this  subpart:  "Pursuant  to  Title  18 
United  States  Code  Section  1001, 1  |^e 
individual  signing  the  pleading,  who 
shall  be  someone  who  will  appear  as  a 
witness  to  substantiate  the  facts  asserted 
if  an  oral  hearing  becomes  necessary]  in 
my  individual  capacity  and  as  tbe 
autborized  representative  of  the 
submitter,  have  not  in  any  manner 
knowingly  or  willfully  falsified, 
concealed,  or  covered  up  any  material 
fact  or  made  any  false,  flctitious,  or 
fraudulent  statement  or  knowingly  used 
any  documents  that  contain  such 
statements  in  connection  with  the 
preparation,  filing,  or  prosecution  of 
this  pleading.  I  understand  that  a 
submitter  who  violates  the  provisions  of 
18  U.S.C.  1001  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more 
than  five  years,  or  both." 

Disposition  of  Applications 

S302.207    Cases  to  be  decided  on  written 


(a)  Applications  under  this  subpart 
will  be  decided  on  the  basis  of  written 
submissions  unless  the  DOT 
decisionmaker,  on  petition  as  provided 
in  §  302.208  or  on  his  or  her  own 
initiative,  determines  that  an  oral 
presentation  or  an  administrative  law 
judge's  decision  is  required  because: 

(1)  Use  of  written  procedures  will 
prejudice  a  party; 

(2)  Material  issues  of  decisional  fact 
cannot  adequately  be  resolved  without 
oral  evidentiary  hearing  procedures;  or 

(3)  Assignment  of  an  application  for 
oral  evidentiary  hearing  procedures  or 
an  initial  or  recommended  decision  by 
an  administrative  law  judge  is  otherwise 
required  by  the  public  interest. 

(b)  The  standards  employed  in 
deciding  cases  under  §  302.210(a)  (1)  or 
(5)  shall  be  the  same  as  the  standards 
applied  in  cases  decided  under 

§  302.210(a)(4).  These  are  the  standards 


set  forth  in  the  Statute  as  interpreted 
and  expanded  upon  under  that  Statute. 

§  302.208    Petitions  for  oral  presentation  or 
judge's  decision. 

(a)  Any  person  may  file  a  petition  for 
oral  evidentiary  hearing,  oral  argument, 
an  initial  or  recommended  decision,  or 
any  combination  of  these.  Petitions  shall 
demonstrate  that  one  or  more  of  the 
criteria  set  forth  in  §  302.207  are 
applicable  to  the  issues  for  which  an 
oral  presentation  or  judge's  decision  is 
requested.  Such  petitions  shall  be 
supported  by  a  detailed  explanation  of 
the  following: 

(1)  Why  the  evidence  or  argument  to 
be  presented  cannot  be  submitted  in  the 
form  of  written  evidence  or  briefs; 

(2)  Which  issues  should  be  examined 
by  an°  administrative  law  judge  and  why 
such  issues  should  not  be  presented 
directly  to  the  DOT  decisionmaker  for 
decision; 

(3)  An  estimate  of  the  time  required 
for  the  oral  presentation  and  the  number 
of  witnesses  whom  tbe  petitioner  would 
present;  and 

(4)  If  cross-examination  of  any 
witness  is  desired,  the  name  of  the 
witness,  if  known,  tbe  subject  matter  of 
the  desired  cross-examination  or  the 
title  or  number  of  the  exbibit  to  be 
cross-examined,  what  the  petitioner 
expects  to  establish  by  the  cross- 
examination,  and  an  estimate  of  the 
time  needed  for  it. 

(b)  Petitions  for  an  oral  hearing,  oral 
argument,  or  an  administrative  law 
judge's  decision  shall  be  filed  no  later 
than  the  due  date  for  answers  in 
proceedings  governed  by  §§  302.211, 
302.212  and  302.213. 

(c)  Where  a  stipulation  of  disputed 
facts  would  eliminate  the  need  for  an 
oral  presentation  or  an  administrative 
law  judge's  decision,  parties  shall 
include  in  their  petitions  an  offer  to 
withdraw  the  request  should  the 
stipulation  be  made. 

§302.209    Proceduies  for  deferral  Of 
applications. 

Within  twenty-eight  (28)  days  after 
the  filing  of  an  application  under  this 
subpart,  the  DOT  decisionmaker  may 
defer  further  processing  of  the 
application  until  all  of  the  information 
necessary  to  process  that  application  is 
submitted.  The  time  periods  contained 
in  this  subpart  with  respect  to  the 
disposition  of  the  application  shall  not 
begin  to  run  until  the  application  is 
complete.  In  addition,  the  DOT 
decisionmaker  may  defer  action  on  a  ' 
foreign  air  carrier  permit  application  for 
foreign  policy  reasons. 


§  302.21 0    Disposition  of  applications; 
orders  establistiing  further  procedures. 

(a)  General  requirements.  The  DOT 
decisionmaker  will  take  one  of  the 
following  actions  with  respect  to  all  or 

.  any  portion  of  each  application: 

(1)  Issue  an  Order  to  Show  Cause  why 
the  application  should  not  be  granted, 
denied  or  dismissed,  in  whole  or  in 
part. 

(2)  Issue  a  Final  Order  granting  the 
application  if  the  Department 
determines  that  there  are  no  material 
issues  of  fact  that  warrant  further 
procedures  for  their  resolution. 

(3)  Issue  a  Final  Order  dismissing  or 
rejecting  the  application  for  lack  of 
prosecution  or  if  tbe  application  does 
not  comply  with  this  subpart  or  is 
otherwise  materially  deficient. 

(4)  Issue  an  order  setting  the 
application  for  oral  evidentiary  hearing. 
The  order  will  establish  the  scope  of  the 
issues  to  be  considered  and  the 
procedures  to  be  employed,  and  will 
indicate  whether  one  or  more  attorneys 
from  the  Office  of  the  Assistant  General 
Counsel  for  Aviation  Enforcement  and 
Proceedings  will  participate  as  a  party.    . 
All  of  the  procedures  set  forth  in 

§§  302.214  through  302.218  will  apply 
unless  the  DOT  decisionmaker  decides 
otherwise. 

(5)  Begin  to  make  a  determination 
with  respect  to  tbe  application  under 
simplified  procedures  without  oral 
evidentiary  hearing.  In  this  event,  the 
DOT  decisionmaker  may  indicate 
which,  if  any,  of  the  procedural  steps  set 
forth  in  §  302.215  through  §  302.219  will 
be  employed.  The  DOT  decisionmaker 
may  also  indicate  that  other  non-oral 
evidentiary  hearing  procedures  will  be 
eniployed. 

(b)  Additional  evidence.  An  order 
establishing  further  procedures  under 
paragraph  (a)  (1),  (4)  or  (5)  of  this 
section  may  provide  for  the  filing  of 
additional  evidence. 

(c)  Petitions  for  reconsideration. 
Petitions  for  reconsideration  of  an  order . 
issued  under  this  section  will  not  be 
entertained  except  to  the  extent  that  the 
order  dismissed  or  rejected  all  or  part  of 
an  application.  If  a  petition  for 
reconsideration  results  in  the 
reinstatement  of  all  or  part  of  an 
application,  the  deadline  for  final 
Ciepartment  decision  established  in 

§  302.220  will  be  calculated  from  the 
date  of  the  order  reinstating  the 
application. 

§302.211  Procedures  In  certificate  cases 
involving  Initiai  or  continuing  fitness. 

(a)  Applicability.  This  section  applies 
to  cases  involving  certificate  authority 
under  sections  41102  and  41103  of  the 
Statute,  including  applications  for  new 
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authority,  renewals,  amendments, 
modifications,  suspensions,  and 
transfers  of  such  certificates,  where  the 
issues  involve  a  determination  of  the 
applicant's  fitness  to  operate.  Where 
such  applications  propose  the  operation 
of  scheduled  service  in  limited  entry 
international  markets,  the  provisions  of 
§  302.212  also  apply. 

(b)  Order  establishing  further 
procedures.  Within  90  days  after  a 
complete  application  is  Bled,  the  DOT 
decisionmaker  will  take  action.as 
provided  in  §  302.210. 

f  302.212    Procedures  in  certificate  cases 
involving  International  routes. 

(a)  Applicability.  This  section  applies 
to  cases  involving  certificates  under 
section  41102  of  the  Statute  that  involve 
international  routes,  including 
applications  to  obtain,  renew,  amend, 
transfer,  or  remove  restrictions  in  such 
certificates. 

(b)  Answers  to  applications.  Answers 
shall  be  filed  within  twenty-one  (21) 
days  after  the  filing  of  the  original 
application. 

(c)  Conforming  applications  or 
motions  to  modify  scope.  Any  person 
may  file  an  application  for  the  same 
authority  as  sought  in  an  application  to 
obtain,  renew,  amend,  or  transfer  a 
certificate  filed  under  paragraph  (a)  of 
this  section.  Requests  to  modify  the 
issues  to  be  decided  and  to  consolidate 
applications  filed  in  other  dockets  shall 
be  filed  as  a  "motion  to  modify  scope." 
Motions  and  applications  under  this 
section  shall  include  economic  data, 
other  facts,  and  any  argimient  in  support 
of  the  person's  position  and  must  be 
filed  within  twenty-one  (21)  days  after 
the  original  application  is  filed.  Later- 
filed  competing  applications  shall 
conform  to  the  base  and  forecast  years 
used  by  the  original  applicant  and  need 
not  contain  traffic  and  financial  data  for 
markets  for  which  data  have  already 
been  submitted  by  another  person. 

(d)  Answers  to  conforming 
applications  or  motions  to  modify 
scope.  Answers  to  conforming 
applications  and  motions  to  modify 
scope  filed  in  accordance  with 
paragraph  (b)  of  this  section  shall  be 
filed  within  fourteen  (14)  days  after  the 
filing  of  the  conforming  application  or 
motion.  Answers  may  argue  that  an 
application  should  be  dismissed. 
Answers  may  also  seek  to  consolidate 
an  application  filed  in  another  docket  if 
that  application  conforms  to  the  scope 
of  the  proceeding  proposed  in  the 
motion  to  modify  scope  and  includes 
the  information  prescribed  in  §  302.202^ 
Answers  and  applications  shall  not, 
however,  propose  the  consideration  of 
additional  markets. 


(e)  Order  establishing  further 
procedures.  Within  90  days  after  a 
complete  application  is  filed,  the  DOT 
decisionmaker  will  issue  an  order  as 
provided  in  §  302.210. 

i  302.21 3    Procedures  In  foreign  air  carrier 
permit  cases. 

(a)  Applicability.  This  section  applies 
to  cases  involving  foreign  air  carrier 
permits  under  section  41302,  including 
applications  for  new  authority, 
renewals,  amendments,  modifications, 
suspensions,  and  transfers  of  such 
permits. 

(b)  Executive  departments.  In  addition 
to  the  standards  set  forth  in 

§  302.207(b),  the  views  of  the 
Department  of  State  and  the  Federal 
Aviation  Administration's  evaluation  of 
the  applicant's  operational  fitness  shall 
be  relied  upon  in  determining  the 
appropriate  action  on  applications  filed 
under  this  section. 

(c)  Order  establishing  further 
procedures.  As  soon  as  possible  after  the 
date  that  answers  are  due  and  all 
information  needed  to  reach  a  decision 
is  filed,  the  DOT  decisionmaker  will 
issue  an  order  as  provided  in  §  302.210. 

1302.214   Oral  evMenttory  hearing. 

If  the  Department  determines  under 
§  302.210(a)(4)  that  an  oral  evidentiary 
hearing  should  be  held,  the  application 
or  applications  will  be  set  for  oral 
hearing  before  an  administrative  law 
judge.  The  issues  will  be  those  set  forth 
in  Ifae  order  establishing  further 
procedures.  The  procedures  in  §§  302.17 
through  302.38  governing  the  conduct  of 
oral  evidentiary  hearings  will  apply. 

S  302.21 5    Briefs  to  the  administrative  law 
Judge. 

Briefs  to  the  administrative  law  judge 
shall  be  filed  within  the  following 
periods,  as  applicable: 

(a)  Fourteen  (14)  days  after  the  close 
of  the  oral  evidentiary  hearing,  unless 
the  administrative  law  judge  determines 
that,  under  the  circumstances  of  the 
case,  briefs  are  not  necessary  or  that  the 
parties  will  require  more  time  to  prepare 
briefs;  or 

(b)  Fourteen  (14)  days  after  the  filing 
of  additional  evidence  called  for  in  the 
order  establishing  further  procedures  if 
no  oral  evidentiary  hearing  is  called  for, 
imless  the  Department  determines  that 
some  other  period  should  be  allowed. 

S  302.218    Administrative  law  ludgo'sinitlai 
or  recommended  decision. 

(a)  In  a  case  that  has  been  set  for  oral 
evidentiary  hearing  under 
§  302.210(a)(4),  the  administrative  law 
judge  shall  adopt  and  serve  an  initial  or 
recommended  decision  within  one 
hundred  thirty-six  (136)  days  after  the 


issuance  of  the  order  establishing 
further  procedures  unless: 

(1)  The  DOT  decisionmaker,  having 
found  extraordinary  circumstances,  has 
by  order  delayed  the  initial  or 
recommended  decision  by  a  period  of 
not  more  than  thirty  (30)  days;  or 

(2)  An  applicant  has  failed  to  meet  the 
procedural  schedule  adopted  by  the 
judge  or  the  DOT  decisionmaker.  In  this 
case,  the  administrative  law  judge  may, 
by  notice,  extend  the  due  date  for  the 
issuance  of  an  initial  or  recommended 
decision  for  a  period  not  to  exceed  the 
period  of  delay  caused  by  the  applicant. 

(b)  In  a  case  in  which  some  of  the 
issues  have  not  been  set  for  oral  hearing 
under  §  302.210(a)(4),  the  administrative 
law  judge  shall  adopt  and  serve  an 
initial  or  recommended  decision  within 
the  time  established  by  the  DOT 
decisionmaker  in  the  order  establishing 
further  procedures,  except  that  that  due 
date  may  be  extended  in  accordance 
with  paragraph  (aH2)  of  this  section. 

(c)  The  initial  or  recommended 
decision  shall  be  issued  by  the 
administrative  law  judge  fourteen  (14) 
days  after  it  is  adopted  and  served. 
Unless  exceptions  are  filed  under 

§  302.217  or  the  DOT  decisionmaker 
issues  an  order  to  review  on  his  or  her 
own  initiative,  an  initial  decision  shall 
become  effective  as  the  final  order  of  the 
Department  the  day  it  is  issued.  Where 
exceptions  are  timely  filed  or  the  DOT 
decisionmaker  takes  action  to  review  on 
his  or  her  own  initiative,  the 
effectiveness  of  the  initial  decision  is 
stayed  until  further  order  of  the  DOT 
decisionmaker. 

(d)  In  all  other  respects,  the 
provisions  of  §  302.31  shall  apply. 

$302,217    Exceptions  to  administrative  law 
judge's  initial  or  recommended  decision. 

(a)  Within  seven  (7)  days  after  service 
of  any  initial  or  recommended  decision 
of  an  administrative  law  judge,  any 
party  may  file  exceptions  to  the  decision 
with  the  Department. 

(b)  If  timely  and  adequate  exceptions 
are  filed,  review  of  the  initial  or 
recommended  decision  is  automatic. 

(c)  In  all  other  respects,  the  provisions 
of§302.34  shall  apply. 

$302,218    Briefs  to  the  DOT 
decisionmaker. 

(a)  In  a  case  in  which  an  initial  or 
recommended  decision  has  been 
adopted  and  served  and  exceptions  have 
been  filed,  any  party  may  file  a  brief  in 
support  of  or  in  opposition  to  any 
exceptions.  Such  briefs  shall  be  filed 
within  fourteen  (14)  days  after  service  of 
the  initial  or  recommended  decision. 

(h)  In  a  case  in  which  no  exceptions 
have  been  filed,  briefs  shall  not  be  filed 
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unless  the  DOT  decisionmaker  has 
taken  review  of  the  initial  or 
recommended  decision  on  his  or  her 
own  initiative  and  has  specifically 
provided  for  the  filing  of  such  briefs. 

(c)  In  all  other  respect,  the  provisions 
of§302.35  shall  apply. 

S  302.219    Oral  argument  iMfor*  tlM  DOT 
daetaionmaker. 

If  the  order  establishing  further 
procedures  provides  for  an  oral 
argumeoit,  or  if  the  DOT  decisionmaker 
otherwise  decides  to  hear  oral  argument, 
itil  parties  will  be  advised  of  the  date 
and  hour  set  for  that  argument  and  the 
amount  of  time  allowed  each  party.  The 
provisions  of  §  302.36(b)  shall  also 
apply. 

1302.220    Rnaldadtlonofthe 
Oapartmant 

In  addition  to  the  provisions  of 
§  302.38,  the  following  provisions  shall 
apply: 

(a)  In  the  case  of  a  certificate 
application  that  has  been  set  for  oral 
evidentiary  hearing  under 

§  302.210(a)(4).  the  Department  will 
issue  its  final  order  within  ninety  (90) 
days  after  the  initial  or  recommended 
decision  is  issued.  If  an  application  has 
failed  to  meet  the  procedural  schedule 
established  by  the  Department,  the  DOT 
decisionmaker  may,  by  notice,  extend 
the  date  for  a  final  decision  for  a  period 
equal  to  the  period  of  delay  caused  by 
the  applicant. 

(b)  If  the  EXDT  decisionmaker  does  not 
act  in  the  time  period  established  in 
paragraph  (a)  of  this  section: 

(1)  In  the  case  of  an  application  for  a 
certificate  to  engage  in  foreign  air 
transportation,  the  recommended 
decision  shall  be  transmitted  to  the 
President  of  the  United  States  under  49 
U.S.C.  41307;  or 

(2)  In  the  case  of  an  application  not 
subject  to  review  by  the  President  of  the 
United  States,  the  initial  decision  shall 
become  effective  as  the  final  order  of  the 
Department. 

(c)  In  the  case  of  a  certificate 
application  that  has  been  processed 
under  §  302.210(a)  (1)  or  (5),  the 
Department  will  issue  its  final  order 
within  one  hundred  eighty  (180)  days 
after  the  order  establishing  further 
procedures.  If  an  applicant  has  failed  to 
meet  the  procedural  schedule 
established  by  the  Department,  the  DOT 
decisionmaker  may,  by  notice,  extend 
the  due  date  for  a  final  decision  for  a 
period  equal  to  the  period  of  delay 
caused  by  the  applicant. 


Subpart  C— Rules  Applicable  to 
Exemption  Proceedings 

1302.301    AppltcabiUty. 

(a)  This  subpart  sets  forth  the  specific 
rules  applicable  to  proceedings  for 
exemptions  under  sections  40109  and 
41714  of  the  Statute,  including  the 
granting  of  emergency  exemptions. 
Except  as  modified  by  this  subpart,  the 
provisions  of  subpart  A  of  this  part 
apply. 

(b)  Proceedings  for  the  issuance  of 
exemptions  by  regulation  are  subject  to 
the  provisions  governing  rulemaking. 

§302.302    HIing  of  applications. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  applications 
for  exemption  shall  conform  to  the 
requirements  of  §§302.3  and  302.4. 

(d)  Applications  for  exemption  fitim 
section  41101  or  41301  of  the  Statute 
(including  those  that  incorporate  an 
exemption  fit)m  section  41504)  that 
involve  ten  (10)  or  fewer  flights  may  be 
submitted  to  the  U.S.  Air  Curier 
Licensing  Division  or  the  Foreign  Air 
Carrier  Licensing  Division  (as 
appropriate).  Office  of  International 
Aviation,  on  OST  Form  4536.  However, 
that  form  may  not  be  used  for: 

(1)  Applications  filed  under  section 
40109(g)  of  the  Statute; 

(2)  Applications  by  persons  who  do 
not  have  either 

(i)  An  effiactive  air  carrier  certificate  or 
foreign  air  carrier  permit  from  the 
Department,  or  * 

(li)  A  properly  completed  application 
for  such  a  certificate  or  permit,  and  an 
efEactive  exemption  from  the 
Department  for  operations  similar  to 
those  proposed; 

(3)  Successive  applications  for  the 
same  or  similar  authority  that  would 
total  more  than  ten  (10)  flights;  or 

(4)  Any  other  application  for  which 
the  Department  decides  the 
requirements  of  §§  302.3  and  302.4  are 
more  appropriate.  Upon  a  showing  of 
good  cause,  an  application  may  be  filed 
by  cablegram,  telegram,  facsimile, 
electronic  mail  (when  available),  or 
telephone;  all  such  requests  must  be 
confirmed  by  written  application  within 
three  (3)  business  days  of  the  original 
request. 

(c)  Applications  for  exemption  horn 
Chapter  415  of  the  Statute,  from  tariffs 
(except  for  waivers  filed  under  subpart 
Q  of  part  221  of  this  chapter),  or  from 
Department  regulations  concerning 
tariffs  (part  221  of  this  chapter)  may  be 
submitted  by  letter.  Three  copies  of 
such  applications  shall  be  sent  to 
Department  of  Transportation  E)ockets. 
Upon  a  showing  of  good  cause,  the 
application  may  also  he  filed  by 


cablegram,  telegram,  facsimile, 
electronic  mail  (when  available),  or 
telephone;  all  such  requests  must  be 
confirmed  by  written  application  within 
three  (3)  business  days  of  the  original 
reuuest. 

(id)  Applications  filed  under 
paragraph  (a)  of  this  section  shall  be 
docketed  and  any  additional  documents 
filed  shall  be  identified  by  the  assigned 
docket  numbw. 

(e)  Applications  filed  under  paragraph 
(b)  or  (c)  of  this  section  will  normally 
not  be  docketed.  The  Department  may 
require  such  applications  to  be  docketed 
if  appropriate.  The  Department  will 
publish  a  notice  of  such  applications  in 
its  Weekly  List  of  Applications  Filed. 

§302.303    Contents  of  applications. 

(a)  Title.  An  application  filed  under 
§  302.302(a)  shall  be  entitled 
"Application  for  Exemption,"  and  shall 
state  if  the  application  involves  renewal 
and/or  amendment  of  existing 
exemption  authority. 

(b)  Factual  statement.  Each 
application  shall  state: 

(1)  Hie  section(s)  of  the  Statute  or  the 
rule,  regulation,  term,  condition,  or 
limitation  from  which  the  exemption  is 
requested; 

(2)  The  proposed  effiactive  date  and 
duration  of  the  exemption; 

(3)  A  description  of  how  the  applicant 
proposes  to  exercise  the  authority  (for 
example,  applications  for  exemption 
from  section  41101  or  41301  of  the 
Statute  should  include  at  least:  places  to 
be  served:  equipment  types,  capacity 
and  source;  type  and  firequency  or 
service;  and  oUier  operations  that  the 
proposed  service  will  connect  with  or 
support);  and 

(4)  Any  other  facts  the  applicant  relies 
upon  to  establish  that  the  proposed 
service  will  be  consistent  with  the 
public  interest. 

(c)  Supporting  evidence.  (1)  Each 
application  shall  be  accompanied  by: 

(i)  A  statement  of  economic  data,  or 
other  matters  or  information  that  the 
applicant  desires  the  Department  to 
officially  notice; 

(ii)  Affidavits,  or  statements  under 
penalty  of  perjury,  establishing  any 
other  facts  the  applicant  wants  the 
Department  to  rely  upon;  and 

(lii)  Information  showing  the 
applicant  is  qualified  to  perform  the 
proposed  services. 

(2)  In  addition  to  the  information  - 
required  by  paragraph  (c)(1)  of  this 
section,  an  application  for  exemption 
from  section  41101  or  41301  of  the 
Statute  (except  exemptions  under 
section  40109(g))  shall  state  whether  the 
authority  sought  is  governed  by  a 
bilateral  agreement  or  by  principles  of 
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comity  and  reciprocity.  Applications  by 
foreign  carriers  shall  state  whether  the 
applicant's  homeland  government 
grants  U.S.  carriers  authority  similar  to 
that  requested.  If  so,  the  application 
shall  state  whether  the  fact  of 
reciprocity  has  been  established  by  the 
Department  and  cite  the  pertinent 
Hnding.  If  the  fact  of  reciprocity  has  not 
been  established  by  the  Department,  the 
application  shall  include 
documentation  to  establish  such 
reciprocity. 

(d)  Emergency  cabotage.  Applications 
under  section  40109(g)  of  the  Statute 
shall,  in  addition  to  the  information 
required  in  paragraphs  (b)  and  (c)  of  this 
section,  contain  evidence  showing  that: 

(1)  Because  of  an  emergency  created 
by  unusual  circumstances  not  arising  in 
the  normal  course  of  business,  traffic  in 
the  markets  requested  cannot  be 
accommodated  by  air  carriers  holding 
certificates  under  section  41102  of  the 
Statute; 

(2)  All  possible  efforts  have  been 
made  to  accommodate  the  traffic  by 
using  the  resources  of  such  air  carriers 
(including,  for  example,  the  use  of 
foreign  aircraft,  or  sections  of  foreign 
aircraft,  under  lease  or  charter  to  such 
air  carriers,  and  the  use  of  such  air 
carriers'  reservation  systems  to  the 
extentpracticable); 

(3)  The  authority  requested  is 
necessary  to  avoid  unreasonable 
hardship  for  the  traffic  in  the  market 
that  cannot  be  accommodated  by  air 
carriers;  and 

(4)  In  any  case  where  an  inability  to 
accommodate  traffic  in  a  market  results 
from  a  labor  dispute,  the  grant  of  the 
requested  exemption  will  not  result  in 
an  unreasonable  advantage  to  any  party 
in  the  dispute. 

(e)  Renewal  applications.  An 
application  requesting  renewal  of  an 
exemption  that  is  intended  to  invoke  the 
automatic  extension  provisions  of  5 
U.S.C.  558(c)  shall  comply  with,  and 
contain  the  statements  and  information 
required  by  part  377  of  this  chapter. 

(0  Record  of  service.  An  application 
shall  list  the  parties  served  as  required 
by  §302.304. 

f  302.304    Service  of  documents. 

(a)  General  requirements.  (1)  An 
application  for  exemption  and 
responsive  pleadings  shall  be  served  as 
provided  by  §  302.7. 

(2)  Except  for  an  application  for 
exemption  from  chapter  415  of  the 
Statute,  an  applicant  shall  serve  on  the 
persons  listed  in  paragraph  (b)  of  this 
section  a  notice  that  the  application  has 
been  filed,  and,  upon  request,  shall 
promptly  provide  those  persons  with 
copies  of  the  application  and  any 


supporting  documents.  (Applicants 
filing  OST  Form  4536  may  serve  a  copy 
of  the  form  instead  of  a  notice.)  The 
notice  must  clearly  state  the  authority 
sought,  the  due  date  for  responsive 
pleadings,  and  that  copies  of  the 
application  will  be  supplied  upon 
request.  Responsive  pleadings  shall  be 
filed  in  the  same  manner  and  served  on 
the  same  persons  as  applications. 

(b)  Persons  to  be  served.  (1) 
Applicants  for  scheduled  interstate  air 
transportation  authority  shall  serve 

(i)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  the  Air  Cargo  Guide  for  the  city-pair 
market(s)  specified  in  the  application, 

(ii)  The  airport  authority  of  each  U.S. 
airport  that  the  applicant  proposes  to 
serve,  and 

(iii)  Any  other  person  who  has  filed 
a  pleading  in  a  related  proceeding  under 
section  41102,  41305  or  40109  of  the 
Statute. 

(2)  Applicants  for  scheduled  foreign 
air  transportation  authority  shall  serve 

(i)  All  U.S.  air  carriers  (including 
commuter  air  carriers)  that  publish 
schedules  in  the  Official  Airline  Guide 
or  in  the  Air  Cargo  Guide  for  the 
country-pair  market(s)  specified  in  the 
application, 

(ii)  The  airport  authority  of  each  U.S. 
airport  that  the  applicant  proposes  to 
serve,  and 

(iii)  Any  other  person  who  has  filed 
a  pleading  in  a  related  proceeding  under 
section  41102, 41302,  or  40109  of  the 
Statute. 

(3)  Applicants  for  charter-only  or 
nonscheduled-only  authority  shall  serve 
any  person  who  has  filed  a  pleading  in 

a  related  proceeding  under  section 
41102,  41302,  or  40109  of  the  Statute. 
However,  applicants  that  file  fewer  than 
sixteen  (16)  days  prior  to  the  proposed 
start  of  service  must  also  serve 

(i)  Those  U.S.  carriers  (including 
commuter  carriers)  that  are  known  to  be 
operating  in  the  general  market(s)  at 
issue  and 

(ii)  Those  persons  who  may  be 
presumed  to  have  an  interest  in  the 
subject  matter  of  the  application. 

(4)  Applicants  for  slot  exemptions 
under  section  41714  of  the  Statute  shall 
serve  the  manager  of  the  affected 
airport,  the  mayor  of  the  city  that  it 
serves,  and  the  Governor  of  the  State  in 
which  it  is  located. 

(5)  Additional  service.  The 
Department  may,  in  its  discretion,  order 
additional  service  upon  any  other 
person. 

§302.306    Posting  of  appltcations. 

A  copy  of  every  docketed' application 
for  exemption  shall  be  posted  in 


Department  of  Transportation  Dockets 
and  listed  in  the  Department's  Weekly 
List  of  Applications  Filed.  A  copy  of 
every  undocketed  application  shall  be 
posted  in  the  Licensing  Division's  lobby 
.of  the  Office  of  International  Aviation. 

§  302.306    Dismissal  or  rejection  of 
Incomplete  applications. 

(a)  Dismissal  or  rejection.  The 
Department  may  dismiss  or  reject  any 
application  for  exemption  that  does  not 
comply  with  the  requirements  of  this 
part. 

(b)  Additional  data.  The  Department 
may  require  the  filing  of  additional  data 
with  respect  to  any  application  for 
exemption,  answer,  or  reply. 

§  302.307    AnsMfers  to  applications. 

Within  fifteen  (15)  days  after  the  filing 
of  an  application  for  exemption,  any 
person  may  file  an  answer  in  support  of 
or  in  opposition  to  the  grant  of  a 
requested  exemption.  Such  answer  shall 
set  forth  in  detail  the  reasons  why  the 
exemption  should  be  granted  or  denied. 
An  answer  shall  include  a  statement  of 
economic  data  or  other  matters  the 
I>epartment  is  requested  to  officially 
notice,  and  shall  be  accompanied  by 
affidavits  establishing  any  other  facts 
relied  upon. 

1302.308  RepMes  to  answers. 

Within  seven  (7)  days  after  the  last 
day  for  filing  an  answer,  an  applicant 
may  file  a  reply  to  one  or  more  answers. 

1302.309  Requests  for  hearing. 

The  Department  will  not  normally 
conduct  oral  evidentiary  hearings  . 
concerning  applications  for  exemption. 
However,  the  Department  may,  in  its 
discretion,  order  such  a  hearing  on  an 
application.  Any  applicant,  or  any 
person  opposing  an  application,  may 
request  an  oral  evidentiary  hearing. 
Such  a  request  shall  set  forth  in  detail 
the  reasons  why  the  filing  of  affidavits 
or  other  written  evidence  will  not 
permit  the  fair  and  expeditious 
disposition  of  the  application.  A  request 
relying  on  factual  assertions  shall  be 
accompanied  by  affidavits  establishing 
such  facts.  If  the  Department  orders  an 
oral  evidentiary  hearing,  tl)e  procedures 
in  subpart  A  of  this  part  shall  apply. 

S  302.310    Exemptions  on  Itie  DepartmsnTs 
initiative. 

The  Department  may  grant 
exemptions  on  its  own  initiative  when 
it  finds  that  such  exemptions  are 
required  by  the  circumstances  and 
consistent  with  the  public  interest. 

f  302.311    Emergency  exemptions. 

(a)  Shortened  procedures.  When 
required  by  the  circumstances  and 
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consistent  with  the  public  interest,  the 
Department  may  take  action,  without 
notice,  on  exemption  appHcations  prior 
to  the  expiration  of  the  normal  period 
for  filing  answers  and  replies.  When 
required  in  a  particular  proceeding,  the 
Department  may  specify  a  lesser  time 
for  the  filing  of  answers  and  replies,  and 
notify  interested  persons  of  this  time 
period. 

.  (b)  Applications.  (1)  Applications  for 
emergency  exemption  need  not  conform 
to  the  requirements  uf  iiiis  subpart  or  of 
subpart  A  of  this  part  (except  as 
provided  in  this  section  and  in 
§  302.303(d)  concerning  emergency 
cabotage  requests).  However,  an 
application  for  emergency  exemption 
must  normally  be  in  writing  and  must 
state  in  detail  the  facts  and  evidence 
that  support  the  application,  the 
grounds  for  the  exemption,  and  the 
public  interest  basis  for  the  authority 
sought.  In  addition,  the  application 
shall  state  specific  reasons  that  justify 
departure  firom  the  normal  exemption 
application  procedures.  The  application 
shall  also  identify  those  persons  notified 
as  required  by  paragraph  (c)  of  this 
section.  The  Department  may  require 
additional  information  from  any 
applicant  before  acting  on  an 
application. 

(2)  Oral  requests.  The  Department 
will  consider  oral  requests,  including 
telephone  requests,  for  emergency 
exemption  authority  under  this  section 
in  circumstances  that  do  not  permit  the 
immediate  filing  of  a  written 
application.  All  oral  requests  must, 
however,  provide  the  information 
required  in  {laragraph  (b)(1)  of  this 
sefrtion,  except  that  actual  evidence  in 
support  of  the  application  need  not  be 
tendered  when  the  request  is  made.  All 
oral  requests  must  be  confirmed  by 
written  application,  together  with  all 
supporting  evidence,  within  three  (3) 
business  days  of  the  original  request. 

(c)  Notice.  Except  when  the 
Department  decides  that  no  notice  need 
be  given,  applicants  for  emergency 
exemption  shall  notify,  as  appropriate, 
those  persons  specified  in  §  302.304(b) 
of  this  subpart.  Such  notification  shall 
be  made  in  the  same  manner,  contain 
the  same  information,  and  be 
dispatched  at  the  same  time,  as  the 
application  made  to  the  Department. 

Subpert  D — Rules  Applicable  to 
Enforcement  Proceedings 

« 302.401    Applicability. 

This  subpart  contains  the  specific 
rules  that  apply  to  Department 
proceedings  to  enforce  the  provisions  of 
Subtitle  VII  of  the  Statute,  and  the  rules, 
regulations,  orders  and  other 


requirements  issued  by  the  Department, 
as  well  as  the  filing  of  informal  and 
formal  complaints.  Except  as  modified 
by  this  subpart,  the  provisions  of 
subpart  A  of  this  part  apply. 

§302.402    Definitions. 

Assistant  General  Counsel,  when  used 
in  this  subpart,  refers  to  the  Assistant 
General  Counsel  for  Aviation 
Enforcement  and  Proceedings. 

Complainant  refers  to  the  person 
filing  a  complaint. 

Parties,  when  used  in  this  subpart, 
include  the  Office  of  the  Assistant 
General  Counsel,  the  respondent,  the 
complainant,  and  any  other  person 
permitted  to  intervene  under  §  302.20. 

Respondent  refers  to  the  person 
against  whom  a  complaint  is  filed. 

S  302.403    Informal  complaints. 

Any  person  may  submit  in  writing  to 
the  Assistant  General  Counsel  an 
informal  complaint  with  respect  to 
anything  done  or  omitted  to  be  done  by 
any  person  in  contravention  of  any 
provision  of  the  Statute  or  any 
requirement  established  thereunder. 
Such  informal  complaints  need  not 
otherwise  comply  with  the  provisions  of 
this  part.  Matters  so  presented  may,  if 
their  nature  warrants,  be  handled  by 
correspondence  or  conference  with  the 
appropriate  persons.  Any  matter  not 
disposed  of  informally  may  be  made  the 
subject  of  an  enforcement  proceeding 
pursuant  to  this  subpart.  The  filing  of  an 
informal  complaint  shall  not  bar  the 
subsequent  filing  of  a  formal  complaint. 

S  302.404    Formal  complaints. 

(a)  Filing.  Any  person  may  make  a 
formal  complaint  to  the  Assistant 
General  Counsel  about  any  violation  of 
the  economic  regulatory  provisions  of 
the  Statute  or  of  the  Department's  rules, 
regulations,  orders,  or  other 
requirements.  Every  formal  complaint 
shall  conform  to  the  requirements  of 
§§  302.3  and  302.4,  concerning  the  form 
and  filing  of  documents.  The  filing  of  a 
complaint  shall  result  in  the  institution 
of  an  enforcement  proceeding  only  if  the 
Assistant  General  Counsel  issues  a 
notice  instituting  such  a  proceeding  as 
to  all  or  part  of  the  complaint  under 

§  302.406(a)  or  the  Deputy  General 
Counsel  does  so  under  §  302.406(c). 

(b)  Amendment.  A  formal  complaint 
may  be  amended  at  any  time  before 
service  of  an  answer  to  the  complaint. 
After  service  of  an  answer  but  before 
institution  of  an  enforcement 
proceeding,  the  complaint  may  be 
amended  with  the  permission  of  the 
Assistant  General  Counsel.  After 
institution  of  an  enforcement 
proceeding,  the  complaint  may  be 


amended  only  on  grant  of  a  motion  filed 
under  §302.12. 

(c)  Insufficiency  of  formal  complaint. 
In  any  case  where  the  Assistant  General 
Counsel  is  of  the  opinion  that  a 
complaint  does  not  sufficiently  set  forth 
matters  required  by  any  applicable  rule, 
regulation  or  order  of  the  Department,  or 
is  otherwise  insufficient,  he  or  she  may 
advise  the  complainant  of  the  deficiency 
and  require  that  any  additional 
information  be  supplied  by  amendment. 

(d)  Joinder  of  complaints  or^ 
complainants.  Two  or  more  grounds  of 
complaints  involving  substantially  the 
same  purposes,  subject  or  state  of  facts 
may  be  included  in  one  complaint  even 
though  they  involve  more  than  one 
respondent.  Two  or  more  complainants 
may  join  in  one  complaint  if  their 
respective  causes  of  complaint  are 
against  the  same  party  or  parties  and 
involve  substantially  the  same  purposes, 
subject  or  state  of  facts.  The  Assistant 
General  Counsel  may  separate  or  split 
complaints  if  he  or  she  finds  that  the 
joinder  of  complaints,  complainants,  or 
respondents  will  not  be  conducive  to 
the  proper  dispatch  of  the  Department's 
business  or  the  ends  of  justice. 

(e)  Service.  A  formal  complaint,  and 
any  amendments  thereto,  shall  be 
served  by  the  persen  filing  such 
documents  upon  each  party  complained 
of,  upon  the  Deputy  General  Counsel, 
and  upon  the  Assistant  General 
Counsel. 

§302.406    Responsive  documents. 

(a)  Answers.  Within  fifteen  (15)  days 
after  the  date  of  service  of  a  formal 
complaint,  each  respondent  shall  file  an 
answer  in  conformance  with  and  subject 
to  the  requirements  of  §  302.408(b). 
Extensions  of  time  for  filing  an  answer 
may  be  granted  by  the  Assistant  General 
Counsel  for  good  cause  shown. 

(b)  O^ers  to  satisfy.  A  respondent  in 
a  formal  complaint  may  offer  to  satisfy 
the  complaint  through  submission  of 
facts,  offer  of  settlement  or  proposal  of 
adjustment.  Such  offer  shall  be  in 
writing  and  shall  be  served,  within 
fifteen  (15)  days  after  service  of  the 
complaint,  upon  the  same  persons  and 
in  the  same  manner  as  an  answer.  The 
submittal  of  an  offer  to  satisfy  the 
complaint  shall  not  excuse  the  filing  of 
an  answer. 

(c)  Motions  to  dismiss  a  formal 
complaint  shall  not  be  fileable  prior  to 
the  filing  of  a  notice  instituting  an 
enforcement  proceeding  with  respect  to 
such  complaint  or  a  portion  thereof. 

§  302.406    Procedure  for  responding  to 
formsl  complaints. 

(a)  Within  a  reasonable  time  after  an 
answer  to  a  formal  complaint  is  filed. 
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the  Assistant  General  Counsel  shall 
either  issue  a  notice  instituting  a  formal 
enforcement  proceeding  in  accordance 
with  §  302.407,  or  issue  an  order 
dismissing  the  complaint  in  whole  or  in 
part,  stating  the  reasons  for  such 
dismissal. 

(b)  An  order  dismissing  a  complaint 
issued  pursuant  to  paragraph  (a)(2)  of 
this  section  shall  become  effective  as  a 
final  order  of  the  Department  thirty  (30) 
days  after  service  thereof. 

(c)  Whenever  the  Assistant  General 
Counsel  has  failed  to  act  on  a  formal 
complaint  within  a  reasonable  time  after 
an  answer  is  due,  the  following  motions 
may  be  addressed  to  the  Deputy  General 
Counsel: 

(1)  By  the  complainant  to  institute  an 
enforcement  proceeding  by  docketing 
the  complaint  upon  a  showing  that  it  is 
in  the  public  interest  to  do  so;  and 

(2)  By  the  respondent  to  dismiss  the 
complaint  upon  a  showing  that  it  is  in 
the  public  interest  to  do  so. 

[a]  The  Deputy  General  Counsel  may 
grant,  deny,  or  defer  any  of  the  motions, 
in  whole  or  in  part,  and  take  appropriate 
action  to  carry  out  his  or  her  decision. 

§302.407   Commencement  of  •nforcament 
proceeding. 

(a)  Whenever  in  the  opinion  of  the 
Assistant  General  Coimsel  there  are 
reasonable  grounds  to  believe  that  any 
economic  regulatory  provision  of  the 
Statute,  or  any  rule,  regulation,  order, 
limitation,  condition,  or  other 
requirement  established  pursuant 
thereto,  has  been  or  is  being  violated, 
that  e:^orts  to  satisfy  a  complaint  as 
provided  by  §  302.405  have  failed,  and 
that  the  investigation  of  any  or  all  of  the 
alleged  violations  is  in  the  public 
interest,  the  Assistant  General  Counsel 
may  issue  a  notice  instituting  an 
enforcement  proceeding  before  an 
administrative  law  judge. 

(b)  The  notice  shall  incorporate  by 
reference  the  formal  complaint 
submitted  pursuant  to  §  302.404  or  shall 
be  accompanied  by  a  complaint  by  an 
attorney  from  the  Office  of  the  Assistant 
General  Counsel.  The  notice  and 
accompanying  complaint,  if  any,  shall 
be  formally  served  upon  each 
respondent  and  each  complainant. 

(c)  The  proceedings  thus  instituted 
shall  be  processed  in  regular  course  in 
accordance  with  this  part.  However, 
nothing  in  this  part  shall  be  construed 
to  limit  the  authori^  of  the  Department 
to  institute  or  conduct  any  investigation 
or  inquiry  within  its  jurisdiction  in  any 
other  manner  or  according  to  any  other 
procedures  that  it  may  deem  necessary 
or  proper. 

(d)  Whenever  the  Assistant  General 
Counsel  seeks  an  assessment  of  civil 


penalties  in  an  enforcement  proceeding, 
he  or  she  shall  serve  on  all  parties  to  the 
proceeding  a  notice  of  the  violations 
alleged  and  the  amount  of  penalties  for 
which  the  respondent  may  be  liable. 
The  notice  may  be  included  in  the 
notice  instituting  a  formal  enforcement 
proceeding  or  in  a  separate  document, 
(e)  In  any  proceeding  in  which  civil 
penalties  are  sought,  any  decisions, 
issued  by  the  Department  shall  state  the 
amount  of  any  civil  penalties  assessed 
upon  a  finding  of  violation,  and  the  time 
and  manner  in  which  payment  shall  be 
made  to  the  United  States. 

§  302.408    Answers  and  replies. 

(a)  Within  fifteen  (15)  days  after  the 
date  of  service  of  a  notice  issued 
pursuant  to  §  302.407,  the  respondent 
shall  file  an  answer  to  the  complaint 
attached  thereto  or  incorporated  therein 
unless  an  answer  has  already  been  filed 
in  accordance  with  §  302.405.  Any 
requests  for  extension  of  time  for  filing 
of  an  answer  to  such  complaint  shall  be 
filed  in  accordance  with  §  302.11. 

(b)  All  answers  shall  be  served  in 
accordance  with  §302.7  and  shall  fully 
and  completely  advise  the  parties  and 
the  Department  as  to  the  nature  of  the 
defense  and  shall  admit  or  deny 
specifically  and  in  detail  each  allegation 
of  the  complaint  unless  the  respondent 
is  without  knowledge,  in  which  case, 
his  or  her  answer  shall  so  state  and  the 
statement  shall  operate  as  a  denial. 
Allegations  of  fact  not  denied  or 
controverted  shall  be  deemed  admitted. 
Matters  alleged  as  affirmative  defenses 
shall  be  separately  stated  and  numbered 
and  shall,  in  the  absence  of  a  reply,  be 
deemed  to  be  controverted.  Any  answer 
to  a  complaint,  or  response  to  a  notice, 
proposing  the  assessment  of  civil 
penalties  shall  specifically  present  any 
matters  that  the  respondent  intends  to 
rely  upon  in  opposition  to,  or  in 
mitigation  of,  such  civil  penalties. 

(c)  The  DOT  decisionmaker  or  the 
administrative  law  judge  may,  in  his  or 
her  discretion,  require  or  permit  the 
filing  of  a  reply  in  appropriate  cases; 
otherwise,  no  reply  may  be  filed. 

§302.409    Default 

Failure  of  a  respondent  to  file  and 
serve  an  answer  within  the  time  and  in 
the  manner  prescribed  by  §  302.408 
shall  be  deemed  to  authorize  the  DOT 
decisionmaker  or  administrative  law 
judge,  as  a  matter  of  discretion,  to  find 
the  facts  alleged  in  the  complaint 
incorporated  in  or  accompanying  the 
notice  instituting  a  formal  enforcement 
proceeding  to  be  true  and  to  enter  such 
orders  as  may  be  appropriate  without 
notice  or  hearing,  or,  as  a  matter  of 
discretion,  to  proceed  to  take  proof. 


without  notice,  of  the  allegations  or 
charges  set  forth  in  the  complaint  or 
order;  Provided,  that  the  DOT 
decisionmaker  or  administrative  law 
judge  may  permit  late  filing  of  an 
answer  for  good  cause  shown. 

§  302.410    Consolidation  of  proceedings. 

The  DOT  decisionmaker  or  Chief 
Administrative  Law  Judge  may,  upon 
his  or  her  own  initiative,  or  upon 
motion  of  any  party,  consolidate  for 
hearing  or  for  other  purposes,  or  may 
contemporaneously  consider,  two  or 
more  enforcement  proceedings  that 
involve  substantially  the  same  parties  or 
issues  that  are  the  same  or  closely 
related,  if  he  or  she  finds  that  such 
consolidation  or  contemporaneous 
hearing  will  be  conducive  to  the 
dispatch  of  business  and  to  the  ends  of 
justice  and  will  not  unduly  delay  the 
proceedings. 

§  302.41 1    Motions  to  dismiss  and  for 
summary  judgment 

(a)  At  any  time  after  an  answer  has 
been  filed,  any  party  may  file  with  the 
DOT  decisionmaker  or  the 
administrative  law  judge  a  motion  to 
dismiss  or  a  motion  for  summary 
judgment,  including  supporting 
affidavits.  The  procedure  on  such 
motions  shall  be  in  accordance  with  the 
Federal  Rules  of  Civil  Procedure  (28 
U.S.C),  particularly  Rules  6(d),  7(b),  12, 
and  56,  except  that  answers  and 
supporting  papers  to  a  motion  to 
dismiss  or  for  summary  judgment  shall 
be  filed  within  seven  (7)  days  after 
service  of  the  motion. 

(b)  Parties  may  petition  the  DOT 
decisionmaker  to  review  any  action  by 
the  administrative  law  judge  granting 
summary  judgment  or  dismissing  an 
enforcement  proceeding  under  the 
procedure  established  for  review  of  an 
initial  decision  in  §  302.32. 

§302.412    Admissions  as  to  facts  and 
documents. 

(a)  At  any  time  after  an  answer  has 
been  filed,  any  party  may  file  with  the 
EKDT  decisionmaker  or  administrative 
law  judge  and  serve  upon  the  opposing 
side  a  written  request  for  the  admission 
of  the  genuineness  and  authenticity  of . 
any  relevant  documents  described  in 
and  exhibited  with  the  request  or  for  the 
admission  of  the  truth  of  any  relevant 
matters  of  fact  stated  in  the  request  with 
respect  to  such  documents. 

(b)  Each  of  the  matters  of  which  an 
admission  is  requested  shall  be  deemed 
admitted  unless  within  a  period 
designated  in  the  request,  not  less  than 
ten  (10)  days  after  service  thereof,  or 
within  such  further  time  as  the  DOT 
decisionmaker  or  the  administrative  law 
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judge  may  allow  upon  motion  and 
notice,  the  party  to  whom  the  request  is 
directed  serves  upon  the  requesting 
party  a  sworn  statement  either  denying 
specifically  the  matters  of  which  an 
admission  is  requested  or  setting  forth 
in  detail  the  reasons  why  he  or  she 
cannot  truthfully  either  admit  or  deny 
such  matters. 

(c)  Service  of  such  request  and 
answering  statement  shall  be  made  as 
provided  in  §  302.7.  Any  admission 
made  by  a  party  pursuant  to  such 
request  is  only  for  the  purposes  of  the 
pending  proceeding,  or  any  proceeding 
or  action  instituted  for  the  enforcement 
of  any  order  entered  therein,  and  shall 
not  constitute  an  admission  by  him  or 
her  for  any  other  purpose  or  hie  used 
against  him  or  her  in  any  other 
proceeding  or  action. 

S  302.41 3    Evidence  of  previous  vioiatlona 

Evidence  of  previous  violations  by 
any  person  or  of  any  provision  of  the 
Statute  or  any  requirement  thereunder 
found  by  the  Department  or  a  court  in 
any  other  proceeding  or  criminal  or  dvil 
action  may,  if  relevant  and  material,  be 
admitted  in  any  enforcement  proceeding 
involving  such  person. 

f  902.41 4    Prehearing  conference. 

A  prehearing  conference  may  be  held 
in  an  enforcement  proceeding  whenever 
the  administrative  law  judge  believes 
that  the  fair  and  expeditious  disposition 
of  the  proceeding  requires  one.  If  a 
prehearing  conference  is  held,  it  shall  be 
conducted  in  accordance  with  §  302.22. 


1302.415 

After  the  issues  have  been  formulated, 
whether  by  the  pleadings  or  otherwise, 
the  administrative  law  judge  shall  give 
the  parties  reasonable  written  notice  of 
the  time  and  place  of  the  hearings. 
Except  as  may  be  modified  by  the 
provisions  of  this  subpart,  the 
procedures  in  §§  302.17  through  302.38 
governing  the  conduct  of  oral 
evidentiary  hearings  will  apply. 

1302.410   AppearancM  by  pefsofM  not 


With  consent  of  the  administrative 
law  judge,  appearances  may  be  entered 
without  request  for  or  grant  of 
permission  to  intervene  by  interested 
persons  who  are  not  parties  to  the 
proceeding.  Such  persons  may,  with  the 
consent  of  the  administrative  law  judge, 
cross-examine  a  particular  witness  or 
suggest  to  any  party  or  counsel  therefor 
questions  or  interrogations  to  be  asked 
witnesses  called  by  any  party,  but  may 
not  otherwise  examine  witnesses  and 
may  not  introduce  evidence  or 
otherwise  participate  in  the  proceeding. 
However,  such  persons  may  present  to 


both  the  administrative  law  judge  and 
the  DOT  decisionmaker  an  oral  or 
written  statement  of  their  position  on 
the  issues  involved  in  the  proceeding. 

§  302.41 7    Settlement  of  proceedings. 

(a)  The  Deputy  General  Counsel  and 
the  respondent  may  agree  to  settle  all  or 
some  of  the  issues  in  an  enforcement 
proceeding  at  any  time  before  a  final 
decision  is  issued  by  the  DOT 
decisionmaker.  The  Deputy  General 
Counsel  shall  serve  a  copy  of  any 
proposed  settlement  on  each  party  and 
shall  submit  the  proposed  settlement  to 
the  administrative  law  judge  for 
approval.  The  submission  of  a  proposed 
settlement  shall  not  automatically  delay 
the  proceeding. 

(bj  Any  party  to  the  proceeding  may 
submit  written  comments  supporting  or 
opposing  the  proposed  settlement 
within  ten  (10)  days  ht)m  the  date  of 
service. 

(c)  The  administrative  law  judge  shall 
approve  the  proposed  settlement,  as 
submitted,  if  it  appears  to  be  in  the 
public  interest,  or  otherwise  shall 
disapprove  it. 

(d)  Information  relating  to  settlement 
offiers  and  negotiations  will  be  withheld 
from  public  disclosure  if  the  Deputy 
General  Counsel  determines  that 
disclosure  would  interfere  with  the 
likelihood  of  settlement  of  an 
enforcement  proceeding. 

$302,418    Motions  for  Immediate 
suspension  of  operating  authority  pendente 
life. 

All  motions  for  the  suspension  of  the 
economic  operating  authority  of  an  air 
carrier  during  the  pendency  of 
proceedings  to  revoke  sttch  authority 
shall  be  filed  with,  and  decided  by,  the 
DOT  decisionmaker.  Proceedings  on  the 
motion  shall  be  in  accordance  with 
§  302.11.  In  addition,  the  DOT 
decisionmaker  shall  afford  the  parties 
an  opportunity  for  oral  argument  on 
such  motion. 

§302.419    Modification  or  dissolution  of 
enforcement  actiona 

Whenever  any  party  to  a  proceeding, 
in  which  an  order  of  the  Department  has 
been  issued  pursuant  to  section  46101 
of  the  Statute  or  an  injunction  or  other 
form  of  enforcement  action  has  been 
issued  by  a  court  of  competent 
jurisdiction  pursuant  to  section  46106  of 
the  Statute,  believes  that  changed 
conditions  of  fact  or  law  or  the  public 
interest  require  that  said  order  or 
judicial  action  be  modified  or  set  aside, 
in  whole  or  in  part,  such  party  may  file 
with  the  Department  a  motion 
requesting  that  the  Department  take 
such  administrative  action  or  join  in 
applying  to  the  appropriate  court  for 


such  judicial  action,  as  the  case  may  be. 
The  motion  shall  state  the  changes 
desired  and  the  changed  circumstances 
warranting  such  action,  and  shall 
include  the  materials  and  argument  in 
support  thereof.  The  motion  shall  be 
served  on  each  party  to  the  proceeding 
in  which  the  enforcement  action  was 
taken.  Within  thirty  (30)  days  after  the 
service  of  such  motion,  any  party  so 
served  may  file  an  answer  thereto.  The 
Department  shall  dispose  of  the  motion 
by  such  procedure  as  it  deems 
appropriate. 

§302.420    Saving  clause. 

Repeal,  revision  or  amendment  of  any 
of  the  economic  regulatory  provisions  of 
the  Statute  or  of  the  Department's  rules, 
regulations,  orders,  or  other 
requirements  shall  not  affect  any 
pending  enforcement  proceeding  or  any 
enforcement  proceeding  initiated 
thereafter  with  respect  to  causes  arising 
or  acts  committed  prior  to  said  repeal, 
revision  or  amendment,  unless  the  act  of 
repeal,  revision  or  amendment 
speciHcally  so  provides. 

Subpart  E— Rules  Applicable  to 
Proceedings  With  Respect  to  Rates, 
Fares  and  Charges  for  Foreign  Air 
Transportation 

§302.501    Applicability. 

This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  with 
respect  to  rates,  fares  and  charges  in 
foreign  air  transportation  under  Chapter 
415  of  the  Statute.  Except  as  modified 
by  this  subpart,  the  provisions  of 
subpart  A  apply. 

§302.502    institution  of  proceedings. 

A  proceeding  to  determine  the 
lawfulness  of  rates,  fares,  or  charges  for 
the  foreign  air  transportation  of  persons 
or  property  by  aircraft,  or  the  lawfulness 
of  any  classification,  rule,  regulation,  or 
practice  affecting  such  rates,  fares  or 
charges,  may  be  instituted  by  the  filing 
of  a  petition  or  complaint  by  any 
person,  or  by  the  issuance  of  an  order 
by  the  Department. 

§  302.503    Contents  and  service  of  petition 
or  complaint 

(a)  If  a  petition  or  complaint  is  filed 
it  shall  state  the  reasons  why  the  rates, 
fares,  or  charges,  or  the  classiflcation, 
rule,  regulation,  or  practice  complained 
of  are  unlawful  and  shall  support  such 
reasons  with  a  full  factual  analysis. 

(b)  A  petition  or  complaint  snail  be 
served  by  the  petitioner  or  complainant 
upon  the  air  carrier  against  whose  tariff 
provision  the  petition  or  complaint  is 
Bled. 

(c)  Answers  to  complaints,  other  than 
those  nied  under  §  302.506,  shall  be 
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filed  within  seven  (7)  working  days  after 
the  complaint  is  filed. 

§302.504    Dismissal  of  petition  or 
complaint 

If  the  Department  is  of  the  opinion 
that  a  petition  or  complaint  does  not 
state  facts  that  warrant  an  investigation 
or  action  on  its  part,  it  may  dismiss  such 
petition  or  complaint  without  hearing. 

§302.505    Order  of  investigation. 

The  Department,  on  its  own  initiative, 
or  if  it  is  of  the  opinion  that  the  facts 
stated  in  a  petition  or  complaint  warrant 
it.  may  issue  an  order  instituting  an 
investigation  of  the  lawfulness  of  any 
present  or  proposed  rates,  fares,  or 
charges  for  the  foreign  air  transportation 
of  persons  or  property  by  aircraft  or  the 
lawfulness  of  any  classification,  rule, 
regulation,  or  practice  affecting  such 
rates,  fares,  or  charges,  and  may  assign 
the  proceeding  for  hearing  before  an 
administrative  law  judge.  If  a  hearing  is 
held,  except  as  modifi^  by  this  subpart, 
the  provisions  of  §  §  302.17  through 
302.38  of  this  part  shall  apply. 

§302.506    Complaints  rsqussting 
suspension  of  tariffs;  ans««srs  to  sudi 
complaints. 

(a)  Formal  complaints  seeking 
suspension  of  tariffs  pursuant  to  section 
41509  of  the  Statute  shall  fully  identify 
the  tariff  and  include  reference  to  the 
issued  or  posting  date,  to  the  effective 
date,  to  the  name  of  the  publishing 
carrier  or  agent,  to  the  Department 
number,  and  to  specific  items  or 
particular  provisions  protested  or 
complained  against.  The  complaint 
should  indicate  in  what  respect  the 
tariff  is  considered  to  be  unlawful,  and 
state  what  complainant  suggests  by  way 
of  substitution. 

(b)  A  complaint  requesting 
suspension  of  a  tariff  ordinarily  will  not 
be  considered  unless  made  in 
conformity  with  this  section  and  filed 
no  more  than  ten  (10)  days  after  the 
issued  date  contained  within  such  tariff. 

(c)  A  complaint  requesting 
suspension,  pursuant  to  section  41509 
of  the  Statute,  of  an  existing  tariff  for 
foreign  air  transportation  may  be  filed  at 
any  time.  However,  such  a  complaint 
must  be  accompanied  by  a  statement 
setting  forth  compelling  reasons  for  not 
having  requested  suspension  within  the 
time  limitations  provided  in  paragraph 
(b)  of  this  section. 

(d)  In  an  emergency  satisfactorily 
shown  by  the  complainant,  and  within 
the  time  limits  provided  in  this  section, 
a  complaint  may  be  sent  by  facsimile, 
telegram,  or  electronic  mail  (when 
available)  to  the  Department  end  to  the 
carrier  against  whose  tariff  provision  the 
complaint  is  made.  Such  complaint 


shall  state  the  grounds  relied  upon,  and 
must  be  confirmed  in  writing  within 
three  (3)  business  days  and  filed  and 
served  in  accordance  with  this  part, 
(e)  Answers  to  complaints  shall  be 
filed  within  six  (6)  working  days  after 
the  complaint  is  filed. 

§  302.507    Computing  time  for  filing 
complaints. 

In  computing  the  time  for  filing 
formal  complaints  pursuant  to 
§  302.506,  vdth  respect  to  tariffs  that  do 
not  contain  a  posting  date,  the  first  day 
preceding  the  effective  date  of  the  tariff 
shall  be  the  first  day  counted,  and  the 
last  day  so  counted  shall  be  the  last  day 
for  filing  unless  such  day  is  a  Satimiay, 
Sunday,  or  legal  holiday  for  the 
Department,  in  which  event  the  period 
for  filing  shall  be  extended  to  the  next 
successive  day  that  is  not  a  Saturday. 
Sunday,  or  holiday.  The  computation  of 
the  time  for  filing  complaints  as  to 
tariffs  containing  a  posting  date  shall  be 
governed  by  §  302.8. 

SubfMit  F— Rulas  Applicable  to 
Proceedings  Concaming  Airport  Faes 

§302.601    Applicability. 

(a)  This  subpart  contains  the  specific 
rules  that  apply  to  a  complaint  filed  by 
one  or  more  air  carriers  or  foreign  air 
carriers,  pursuant  to  49  U.S.C.  47129(a), 
for  a  determination  of  the 
reasonableness  of  a  flee  increase  or  a 
newly  established  fee  for  aeronautical 
uses  that  is  imposed  upon  the  air  carrier 
or  foreign  air  carrier  by  the  owner  or 
operator  of  an  airport.  This  subpart  also 
applies  to  requests  by  the  owner  or 
operator  of  an  airport  for  such  a 
determination.  An  airport  owner  or 
operator  has  imposed  a  fee  on  an  air 
carrier  or  foreign  air  carrier  when  it  has 
taken  all  steps  necessary  under  its 
procedures  to  establish  the  fee.  whether 
or  not  the  fee  is  being  collected  or 
carriers  are  currently  required  to  pay  it. 

(b)  This  subpart  does  not  apply  to: 

(1)  A  fee  imposed  pursuant  to  a 
written  agreement  with  air  carriers  or 
foreign  air  carriers  using  the  facilities  of 
an  airport; 

(2)  A  fee  imposed  pursuant  to  a 
financing  agreement  or  covenant 
entered  into  prior  to  August  23, 1994  or 

(3)  Any  other  existing  fee  not  in 
dispute  as  of  August  23, 1994. 

§302.603    Complaint  by  an  air  carrier  or 
foreign  air  carrier;  rsquest  for  determination 
by  an  airport  owner  or  operator. 

(a)  Any  air  carrier  or  foreign  air  carrier 
may  file  a  complaint  with  the  Secretary 
for  a  determination  as  to  the 
reasonableness  of  any  fee  imposed  on 
the  carrier  by  the  owner  or  operator  of 
an  airport.  Any  airport  owner  or 


operator  may  also  request  such  a 
determination  with  respect  to  a  fee  it 
has  imposed  on  one  or  more  air  cairiert.- 
The  complaint  or  request  for 
determination  shall  conform  to  the 
requirements  of  this  subpart  and 
$§  302.3  and  §  302.4  concerning  the 
form  and  filing  of  documents. 

(b)  If  an  air  carrier  or  foreign  air 
carrier  has  previously  filed  a  complaint 
with  respect  to  the  same  airport  fee  or 
fees,  any  complaint  by  another  carrier 
and  any  airport  request  for 
determination  sball  be  filed  no  later 
than  seven  (7)  calendar  days  following 
the  initial  complaint.  In  addition,  all 
complaints  or  requests  for 
determination  must  be  filed  on  or  before 
the  sixtieth  (60th)  day  after  the  carrier 
receives  written  notice  of  the  imposition 
of  the  new  fee  or  the  imposition  of  the 
increase  in  the  fee. 

(c)  To  ensure  an  orderly  disposition  of 
the  matter,  all  complaints  and  any 
request  for  determination  filed  with 
respect  to  the  same  airport  fee  or  fees 
will  be  considered  in  a  consolidated 
proceeding,  as  provided  in  §§  302.611 
and  302.613. 

§302.605    Contents  of  complaint  or 
ftQuast  for  determination. 

(a)  The  complaint  or  request  for 
determination  shall  set  forth  the  entire 
grounds  for  requesting  a  determination 
of  the  reasonableness  of  the  airport  fee. 
The  complaint  or  request  shall  include 
a  copy  of  the  airport  owner  or  operator's 
written  notice  to  the  carrier  of  the 
imposition  of  the  fee,  a  statement  of 
position  %vith  a  brief,  and  all  supporting 
testimony  and  exhibits  available  to  the 
carrier  on  which  the  filing  party  intends 
to  rely.  In  lieu  of  submitting  duplicative 
exhibits  or  testimony,  the  filing  party 
may  incorporate  by  reference  testimony 
and  exhibits  already  filed  in  the  same 
proceeding. 

(b)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  by 
current  versions  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  be  specified  by  notice  in 
the  Federal  Register  Microsoft  Word, 
Word  Perfect,  Ami  Pro,  Microsoft  Excel, 
Lotus,  Quattro  Pro,  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  copy  to  the  office  of  the 
Chief  Administrative  Law  Judge  (M-50), 
and  one  copy  to  the  Chief,  Economic 
and  Financial  Analysis  Division  (X-55), 
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of  the  Office  of  Aviation  Analysis.  Filers 
should  ensure  that  files  on  the  diskettes 
are  unalterably  locked. 

(c)  When  a  carrier  files  a  complaint, 
it  must  also  submit  the  following 
certifications: 

(1)  The  carrier  has  served  the 
complaint,  brief,  and  all  supporting 
testimony  and  exhibits  on  the  airport 
owner  or  operator  and  all  other  air 
carriers  and  foreign  air  carriers  serving 
the  airport  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery.  (Unless  an  air  carrier  or  foreign 
air  carrier  has  informed  the  complaining 
carrier  that  a  different  person  should  be 
served,  service  may  be  made  on  the 
person  responsible  for  communicating 
with  the  airport  on  behalf  of  the  carrier 
about  airport  fees.); 

(2)  The  parties  served  have  received 
the  complaint,  brief,  and  all  supporting 
testimony  and  exhibits  or  will  receive 
them  no  later  than  the  date  the 
complaint  is  filed; 

(3)  The  carrier  has  previously 
attempted  to  resolve  the  dispute  directly 
with  the  airport  owner  or  operator; 

(4)  When  there  is  information  on 
which  the  carrier  intends  to  rely  that  is 
not  included  with  the  brief,  exhibits,  or 
testimony,  the  information  has  been 
omitted  because  the  airport  owner  or 
operator  has  not  made  that  information 
available  to  the  carrier.  The  certification 
shall  specify  the  date  and  form  of  the 
carrier's  request  for  information  firom 
the  airport  owner  or  operator;  and 

(5)  Any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

(d)  When  an  airport  owner  or  operator 
files  a  request  for  determination,  it  must 
also  submit  the  following  certifications: 

(1)  The  airport  owner  or  operator  has 
served  the  request,  brief,  and  all 
supporting  testimony  and  exhibits  on  all 
air  carriers  and  foreign  air  carriers 
serving  the  airport  by  hand,  by 
electronic  transmission,  or  by  overnight 
express  delivery.  (Unless  the  air  carrier 
or  foreign  air  carrier  has  informed  the 
airport  owner  or  operator  that  a  different 
person  should  be  served,  service  may  be 
made  on  the  person  responsible  for 
communicating  with  the  airport  on 
behalf  of  the  carrier  about  airport  fees.); 

(2)  The  carriers  served  have  received 
the  request,  brief,  and  all  supporting 
testimony  and  exhibits  or  will  receive 
them  no  later  than  the  date  the  request 
is  filed; 

(3)  The  airport  owner  or  operator  has 
previously  attempted  to  resolve  the 
dispute  directly  with  the  carriers;  and 

(4)  Any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  file 


used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§  302.607    Answers  to  a  complaint  or 
request  for  determination. 

(a)(1)  When  an  air  carrier  or  foreign 
air  carrier  files  a  complaint  under  this 
subpart,  the  owner  or  operator  of  an 
airport  and  any  other  air  carrier  or 
foreign  air  carrier  serving  the  airport 
may  file  an  answer  to  the  complaint  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(2)  When  the  owner  or  operator  of  an 
airport  files  a  request  for  determination 
of  the  reasonableness  of  a  fee  it  has 
imposed,  any  air  carrier  or  foreign  air 
carrier  serving  the  airport  may  file  an 
answer  to  the  request. 

(b)  The  answer  to  a  complaint  or 
request  for  determination  shall  set  forth 
the  answering  party's  entire  response. 
When  one  or  more  additional 
complaints  or  a  request  for 
determination  has  been  filed  pursuant 
to  §  302.603(b)  with  respect  to  the  same 
airport's  fee  or  fees,  the  answer  shall  set 
forth  the  answering  party's  entire 
response  to  all  complaints  and  any  such 
request  for  determination.  The  answer 
shall  include  a  statement  of  position 
with  a  brief  and  any  supporting 
testimony  and  exhibits  on  which  the 
answering  party  intends  to  rely.  In  lieu 
of  submitting  duplicative  exhibits  or 
testimony,  the  answering  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(c)  Answers  to  a  complaint  shall  be 
filed  no  later  than  fourteen  (14)  calendar 
days  after  the  filing  date  of  the  first 
complaint  with  respect  to  the  fee  or  fees 
in  dispute  at  a  particular  airport. 
Answers  to  a  request  for  determination 
shall  be  filed  no  later  than  fourteen  (14) 
calendar  days  after  the  filing  date  of  the 
request. 

(d)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  by 
current  versions  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  be  specified  by  notice  in 
the  Federal  Register:  Microsoft  Word, 
Word  Perfect,  Ami  Pro,  Microsoft  Excel, 
Lotus,  Quattro  Pro,  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  copy  to  the  office  of  the 
Chief  Administrative  Law  Judge  (M-50), 
and  one  copy  to  the  Chief,  Economic 
and  Financial  Analysis  Division  (X-S5), 
of  the  Office  of  Aviation  Analysis.  Filers 


should  ensure  that  files  on  the  diskettes 
are  unalterably  locked. 

(e)  The  answering  party  must  also 
submit  the  following  certifications: 

(1)  The  answering  party  has  served 
the  answer,  brief,  and  all  supporting 
testimony  and  exhibits  by  hand,  by 
electronic  transmission,  or  by  overnight 

'  express  delivery  on  the  carrier  filing  the 
complaint  or  the  airport  owner  or 
operator  requesting  the  determination; 

(2)  The  parties  served  have  received 
the  answer  and  exhibits  or  will  receive 
them  no  later  than  the  filing  date  of  the 
answer;  and 

(3)  Any  submission  on  computer 
diskette  is  a  triie  copy  of  the  data  file 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§302.609    Replies. 

(a)  The  carrier  submitting  a  complaint 
may  file  a  reply  to  any  or  all  of  the 
answers  to  the  complaint.  The  airport 
owner  or  operator  submitting  a  request 
for  determination  may  file  a  reply  to  any 
or  all  of  the  answers  to  the  request  for 
determination. 

(b)  The  reply  shall  be  limited  to  new 
matters  raised  in  the  answers.  It  shall 
constitute  the  replying  party's  entire 
response  to  the  answers.  It  shall  be  in 
the  form  of  a  reply  brief  and  may 
include  supporting  testimony  and 
exhibits  responsive  to  n^  matters 
raised  in  the  answers.  In  lieu  of 
submitting  duplicative  exhibits  or 
testimony,  the  replying  party  may 
incorporate  by  reference  testimony  and 
exhibits  already  filed  in  the  same 
proceeding. 

(c)  The  reply  shall  be  filed  no  later 
than  two  (2)  calendar  days  after  answers 
are  filed. 

(d)  All  exhibits  and  briefs  prepared  on 
electronic  spreadsheet  or  word 
processing  programs  should  be 
accompanied  by  standard-format 
computer  diskettes  containing  those 
submissions.  Word  processing  and 
spreadsheets  files  must  be  readable  by 
current  versions  of  one  or  more  of  the 
following  programs,  or  in  such  other 
format  as  may  be  specified  by  notice  in 
the  Federal  Register:  Microsoft  Word, 
Word  Perfect,  Ami  Pro,  Microsoft  Excel, 
Lotus,  Quattro  Pro,  or  ASCII  tab- 
delineated  files.  Parties  should  submit 
one  copy  of  each  diskette  to  the  docket 
section,  one  copy  to  the  office  of  the 
Chief  Administrative  Law  Judge  (M-50), 
and  one  copy  to  the  Chief,  Economic 
and  Financial  Analysis  Division,  (X-55) 
of  the  Office  of  Aviation  Analysis.  Filers 
should  ensure  that  files  on  the  diskettes 
are  unalterably  locked. 

(e)  The  carrier  or  airport  owner  or 
operator  submitting  the  reply  must 
certify  that  it  has  served  the  reply  and 
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all  supporting  testimony  and  exhibits  on 
the  party  or  parties  submitting  the 
answer  to  which  the  reply  is  directed 
and  that  any  submission  on  computer 
diskette  is  a  true  copy  of  the  data  flle 
used  to  prepare  the  printed  versions  of 
the  exhibits  or  briefs. 

§  302.91 1    Review  of  complaints. 

(a)  Within  30  days  after  a  complaint 
is  filed  under  this  subpart,  the  Secretary 
will  determine  whether  the  complaint 
meets  the  procedural  requirements  of 
this  subpart  and  whether  a  significant 
dispute  exists,  and  take  appropriate 
action  pursuant  to  paragraph  (b),  (c),  or 

(d)  of  this  section. 

(b)  If  the  Secretary  determines  that  a 
significant  dispute  exists,  he  or  she  will 
issue  an  instituting  order  assigning  the 
complaint  for  hearing  before  an 
administrative  law  judge.  The 
instituting  order  will — 

(1)  Establish  the  scope  of  the  issues  to 
be  considered  and  the  procedures  to  be 
employed; 

(2)  Indicate  the  parties  to  participate 
in  the  hearing; 

(3)  Consolidate  into  a  single 
proceeding  all  complaints  and  any 
request  for  determination  with  respect 
to  the  fee  or  fees  in  dispute;  and 

(4)  Include  any  special  provisions  for 
exchange  or  disclosure  of  information 
by  theparties. 

(c)  llie  Secretary  will  dismiss  any 
complaint  if  he  or  she  finds  that  no 
significant  dispute  exists.  The  order 
dismissing  the  complaint  will  contain  a 
concise  explanation  of  the  reasons  for 
the  determination  that  the  dispute  is  not 
significant. 

(d)  If  the  Secretary  determines  that  the 
complaint  does  not  meet  the  procedural 
requirements  of  this  subpart,  the 
complaint  will  be  dismissed  without 
prejudice  to  filing  a  new  complaint.  The 
order  of  the  Secretary  will  set  forth  the 
terms  and  conditions  under  which  a 
revised  complaint  may  be  filed. 

$302,613    Review  of  requests  for 
determination. 

(a)  Except  as  provided  in  paragraph 

(e)  of  this  section,  within  30  days  after 
an  airport  owner  or  operator  files  a 
request  for  determination  of  the 
reasonableness  of  a  fee  under  this 
subpart,  the  Secretary  will  determine 
whether  the  request  meets  the 
procedural  requirements  of  this  subpart 
and  whether  a  significant  dispute  exists. 

(b)  If  the  Secretary  determines  that  a 
significant  dispute  exists,  he  or  she  will 
issue  an  instituting  order  assigning  the 
request  for  hearing  before  an 
administrative  law  judge.  The 
instituting  order  will  establish  the  scope 
of  the  issues  to  be  considered  and  the 


procedures  to  be  employed  and  will 
indicate  the  fmrties  to  participate  in  the 
hearing.  The  instituting  order  will 
consolidate  into  a  single  proceeding  all 
complaints  and  any  request  for 
determination  with  respect  to  the  fee  or 
fees  in  dispute. 

(c)  If  the  Secretary  finds  that  the 
request  for  determination  presents  no 
significant  dispute,  the  Secretary  will 
either  issue  a  final  order  as  provided  in 
§  302.621  or  set  forth  the  schedule  for 
any  additional  procedures  required  to 
complete  the  proceeding. 

(d)  If  the  Secretary  determines  that  the 
request  does  not  meet  the  procedural 
requirements  of  this  subpart,  the  request 
for  determination  will  be  dismissed 
without  prejudice  to  filing  a  new 
request.  The  order  of  the  Secretary  will 
set  forth  the  terms  and  conditions  under 
which  a  revised  request  may  be  filed. 

(e)  When  both  a  complaint  and  a 
request  for  determination  have  been 
filed  with  respect  to  the  same  airport  fee 
or  fees,  the  Secretary  will  issue  a 
determination  as  to  whether  the 
complaint,  the  request,  or  both  meet  the 
procedural  requirements  of  this  subpart 
and  whether  a  significant  dispute  exists 
within  30  days  after  the  complaint  is 
filed. 

$302,615    Decision  by  administrative  law 
Judge- 

The  administrative  law  judge  shall 
issue  a  decision  recommending  a 
disposition  of  a  complaint  or  request  for 
determination  within  60  days  after  the 
date  of  the  instituting  order,  unless  a 
shorter  period  is  specified  by  the 
Secretary. 

$302,617    Petitions  for  discretionary 
review. 

(a)  Within  five  (5)  calendar  days  after 
service  of  a  decision  by  an 
administrative  law  judge,  any  party  may 
file  with  the  Secretary  a  petition  for 
discretionary  review  of  the 
administrative  law  judge's  decision. 

(b)  Petitions  for  discretionary  review 
shall  comply  with  §  302.32(a).  The 
petitioner  must  also  submit  the 
following  certifications: 

(1)  The  petitioner  has  served  the 
petition  by  hand,  by  electronic 
transmission,  or  by  overnight  express 
delivery  on  all  parties  to  the  proceeding; 
and 

(2)  The  parties  served  have  received 
the  petition  or  will  receive  it  no  later 
than  the  date  the  petition  is  filed. 

(c)  Any  party  may  file  an  answer  in 
support  of  or  in  opposition  to  any 
petition  for  discretionary  review.  The 
answer  shall  be  filed  within  four  (4) 
calendar  days  after  service  of  the 
petition  for  discretionary  review.  The 


answer  shall  comply  with  the  page 
limits  specified  in  §  302.32(b]. 

$302,619   Completion  of  proceedings. 

(a)  When  a  complaint  with  respect  to 

an  airport  fee  or  fees  has  been  filed 
under  this  subpart  and  has  not  been 
dismissed,  the  Secretary  will  issue  a 
determination  as  to  whether  the  fee  is 
reasonable  within  120  days  after  the 
complaint  is  filed. 

(b)  When  a  request  for  determination 
has  been  filed  under  this  subpart  and 
has  not  been  dismissed,  the  Secretary 
will  issue  a  determination  as  to  whether 
the  fee  is  reasonable  within  120  days 
after  the  date  the  request  for 
determination  is  filed. 

(c)  When  both  a  complaint  and  a 
request  for  determination  have  been 
filed  with  respect  to  the  same  airport  fee 
or  fees  and  have  not  been  dismissed,  the 
Secretary  will  issue  a  determination  as 
to  whether  the  fee  is  reasonable  within 
120  days  after  the  complaint  is  filed. 

$302,621    Hnal  Older. 

(a)  When  a  complaint  or  request  for 
determination  stands  submitted  to  the 
Secretary  for  final  decision  on  the 
merits,  he  or  she  may  dispose  of  the 
issues  presented  by  entering  an 
appropriate  order,  which  will  include  a 
statement  of  the  reasons  for  his  or  her 
findings  and  conclusions.  Such  an  order 
shall  be  deemed  a  final  order  of  the 
Secretary. 

(b)  The  final  order  of  the  Secretary 
shall  include,  where  necessary, 
directions  regarding  an  appropriate 
refund  or  credit  of  the  fee  increase  or 
newly  established  fee  which  is  the 
subject  of  the  complaint  or  request  for 
determination. 

(c)  If  the  Secretary  has  not  issued  a 
final  order  within  120  days  after  the 
filing  of  a  complaint  by  an  air  carrier  or 
foreign  air  carrier,  the  decision  of  the 
administrative  law  judge  shall  be 
deemed  to  be  the  final  order  of  the 
Secretary. 

Subpart  G— Rules  Appiical)le  to  MaN 
Rate  Procedings  ar>d  Contracts 

$302,701    Appiicat)iiity. 

This  subpart  sets  forth  the  special 
rules  applicable  to  proceedings  for  the 
establishment  of  mail  rates  by  the 
Department  for  foreign  air 
transportation  and  air  transportation 
between  points  in  Alaska,  and  certain 
contractual  arrangements  between  the 
U.S.  Postal  Service  and  certificated  air 
carriers  for  the  carriage  of  mail  in 
foreign  air  transportation  entered  into 
pursuant  to  39  U.S.C.  54021a).  84  Stat. 
772.  Such  contracts  must  be  for  the 
transportation  of  at  least  750  pounds  of 
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mail  per  flight;  and  no  more  than  five 
(5)  percent,  based  on  weight,  of  the 
international  mail  transported  under 
any  such  contract  may  consist  of  letter 
mail. 

Final  Mail  Rate  Proceedings 

i  302.702    Institution  of  proceedings. 

(a)  Proceedings  for  the  determination 
of  rates  of  compensation  for  the 
transportation  of  mail  may  be 
commenced  by  the  filing  of  a  petition  by 
an  air  carrier  whose  rate  is  to  be  fixed, 
or  the  U.S.  Postal  Service,  or  upon  the 
issuance  of  an  order  by  the  EXDT 
decisionmaker. 

(b)  The  petition  shall  set  forth  the  rate 
or  rates  sought  to  be  established,  a 
statement  that  they  are  believed  to  be 
fair  and  reasonable,  the  reasons 
supporting  the  request  for  a  change  in 
rates,  and  a  detailed  economic 
justification  sufficient  to  establish  the 
reasonableness  of  the  rate  or  rates 
proposed. 

(c)  In  any  case  where  an  air  carrier  is 
operating  under  a  final  mail  rate 
uniformly  applicable  to  an  entire  rate- 
making  unit  as  estabUshed  by  the  DOT 
decisionmaker,  a  petition  must  clearly 
and  unequivocally  challenge  the  rate  for 
such  entire  rate-making  unit  and  not 
only  a  part  of  such  unit. 

(a)  Ail  petitions,  amended  petitions, 
and  documents  relating  thereto  shall  be 
served  upon  the  U.S.  Postal  Service  by 
sending  a  copy  to  the  Assistant  General   . 
Counsel,  Transportation  Division. 
Washington,  DC  20260-1124,  by 
registered  or  certified  mail,  postpaid, 
prior  to  the  filing  thereof  with  the 
Department.  Proof  of  service  on  the  U.S. 
Postal  Service  shall  consist  of  a 
statement  in  the  document  that  the 
person  filing  it  has  served  a  copy  as 
required  by  this  section. 

(e)  Answers  to  petitions  shall  be  filed 
within  twenty  (20)  days  afler  service  of 
the  petition. 

§302.703    Order  to  show  cause  or 
instituting  a  hearing. 

Whether  the  proceeding  is 
commenced  by  the  filing  of  a  [>etition  or 
upon  the  Department's  own  initiative, 
the  DOT  decisionmaker  may  issue  an 
order  directing  the  respondent  to  show 
cause  why  it  should  not  adopt  such 
findings  and  conclusions  and  such  final 
rates  as  may  be  specified  in  the  order  to 
show  cause,  or  may  issue  an  order 
setting  the  matter  for  hearing  before  an 
administrative  law  judge. 


file  with  the  DOT  decisionmaker  a 
notice  of  objection  within  ten  (10)  days 
after  the  date  of  service  of  such  order  or 
within  such  other  period  as  the  order 
may  specify. 

(b)  If  such  notice  is  properly  filed, 
written  answers  and  any  supporting 
documents  shall  be  filed  within  thirty 
(30)  days  after  the  service  of  the  order 
to  show  cause,  or  within  such  other 
period  as  the  order  may  specify.  An 
answer  to  an  order  to  show  cause  shall 
contain  specific  objections,  and  shall  set 
forth  the  findings  and  conclusions,  the 
rates,  and  the  supporting  exhibits  that 
would  be  substituted  for  the 
correspoffding  items  in  the  findings  and 
conclusions  of  the  show  cause  order,  if 
such  objections  were  found  valid. 

(c)  A  notice  or  answer  filed  by  a 
person  who  is  neither  a  party  nor  a 
person  ultimately  permitted  to  intervene 
in  an  oral  evidentiary  hearing  if  such 
proceeding  is  established  shall  be 
treated  as  a  memorandum  filed  under 
§302.706. 

$  302.705    Further  procedures. 

(a)  If  no  notice,  or,  if  after  notice,  no 
answer  is  filed  within  the  designated 
time,  or  if  a  timely  filed  answer  raises 
no  material  issue  of  fact,  the  DOT 
decisionmaker  may,  upon  the  basis  of 
all  of  the  documents  filed  in  the 
proceeding,  enter  a  final  order  fixing  the 
rate  or  rates. 

(b)  If  an  answer  raising  a  material 
issue  of  fact  is  filed  within  the  time 
designated  in  the  Department's  order, 
the  DOT  decisionmaker  may  then  issue 
an  order  authorizing  additional 
pleadings  and/or  establishing  further 
procedural  steps,  including  setting  the 
matter  for  oral  evidentiary  hearing 
before  an  administrative  law  judge. 


1302.704 
to 


Ob)ections  and  answers  to  order 


(a)  Where  an  order  to  show  cause  is 
issued,  any  person  having  objections  to 
the  rates  specified  in  such  order  shall 


S  302.706 

(a)  Issues.  If  a  hearing  is  ordered 
under  §  302.705,  the  issues  at  such 
hearing  shall  be  formulated  in 
accordance  with  the  instituting  order, 
except  that  at  a  prehearing  conference, 
the  administrative  law  judge  may  permit 
the  parties  to  raise  such  additional 
issues  as  he  or  she  deems  necessary  to 
make  a  full  determination  of  a  fair  and 
reasonable  rate. 

(b)  Parties  and  persons  other  than 
parties.  (1)  The  parties  to  the  proceeding 
shall  be  the  air  carrier  or  carriers  for 
whom  rates  are  to  be  fixed,  the  U.S. 
Postal  Service,  the  Office  of  the 
Assistant  General  Counsel  for  Aviation 
Enforcement  and  Proceedings  and  any 
other  person  whom  the  DOT 
decisionmaker  or  administrative  law 
judge  permits  to  intervene  in 
accordance  with  §  302.20. 


(2)  In  addition  to  participation  in 
hearings  in  accordance  with  §302.19, 
persons  other  than  parties  may,  within 
the  time  fixed  for  filing  notice  of 
objection  to  an  order  to  show  cause  as 
provided  in  §  302.704,  submit  a 
memorandum  of  opposition  to,  or  in 
support  of,  the  position  taken  in  the 
petition  or  order.  Such  memorandum 
shall  not  be  received  as  evidence  in  the 
proceeding. 

(c)  Evidence.  All  direct  evidence  shall 
be  in  writing  and  shall  be  filed  in 
exhibit  form  within  the  times  specified 
by  the  DOT  decisionmaker  or  by  the 
administrative  law  judge. 

(d)  Except  as  modified  by  this 
subpart,  the  provisions  of  §§  302.17 
through  302.38  of  this  part  shall  apply. 

Provision  for  Temporary  Rate 

§  302.707    Procedure  for  fixing  temporary 
mail  rates. 

At  any  time  during  the  pendency  of 
a  proceeding  for  the  determination  of 
final  mail  rates,  the  DOT  decisionmaker, 
upon  his  or  her  own  initiative,  or  on 
petition  by  the  air  carrier  whose  rates 
are  in  issue  or  by  the  U.S.  Postal 
Service,  may  fix  temporary  rates  of 
compensation  for  the  transportation  of 
mail  subject  to  downward  or  upward 
adjustment  upon  the  determination  of 
final  mail  rates. 

Informal  Mail  Rate  Conference 
Procedure 

i  302.708    Invocation  of  procedure. 

(a)  Conferences  between  DOT 
employees,  representatives  of  air 
carriers,  the  U.S.  Postal  Service  and 
other  interested  persons  may  be  called 
by  DOT  employees  for  the  piupose  of 
considering  and  clarifying  issues  and 
factual  material  in  pending  proceedings 
for  the  establishment  of  rates  for  the 
transportation  of  mail. 

(b)  At  the  commencement  of  an 
informal  mail  rate  conference  pursuant 
to  this  section,  the  authorized  DOT 
employees  conducting  such  conference 
shall  issue  to  each  person  present  at 
such  conference  a  written  statement  to 
the  effect  that  such  conference  is  being 
conducted  pursuant  to  this  section  and 
stating  the  time  of  commencement  of 
such  conference;  and  at  the  termination 
of  such  conference  the  DOT  employees 
conducting  such  conference  shall  note 
in  writing  on  such  statement  the  time  of 
termination  of  such  conference. 

$302,709    Scope  of  confereitces. 

The  mail  rate  conferences  shall  be 
limited  to  the  discussion  of,  and 
possible  agreement  on,  particular  issues 
and  related  factual  material  in 
accordance  with  sound  rate-making 
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principles.  The  duties  and  powers  of 
DOT  employees  in  rate  conferences 
essentially  will  not  be  different, 
therefore,  horn  the  duties  and  powers 
they  have  in  the  processing  of  rate  cases 
not  involving  a  rate  conference.  The 
employees'  function  in  both  instances  is 
to  present  clearly  to  the  DOT 
decisionmaker  the  issues  and  the  related 
material  facts,  together  with 
recommendations.  The  DOT 
decisionmaker  will  make  an 
independent  determination  of  the 
soundness  of  the  employees'  analyses 
and  recommendations. 

f  302.71 0    Participants  in  conferences. 

The  persons  entitled  to  be  present  in 
mail  rate  conferences  will  be  the 
representatives  of  the  carrier  whose 
rates  are  in  issue,  the  staff  of  the  U.S. 
Postal  Service,  and  the  authorized  DOT 
employees.  No  other  person  will  attend 
unless  the  EKDT  employees  deem  his  or 
her  presence  necessary  in  the  interest  of 
one  or  more  purposes  to  be 
accomplished,  and  in  such  case  his  or 
her  participation  will  be  limited  to  such 
specific  purposes.  No  person,  however, 
shall  have  the  duty  to  attend  merely  by 
reason  of  invitation  by  the  authorized 
DOT  employees. 

§302.711    Conditions  upon  participation. 

(a)  Nondisclosure  of  information.  As  a 
condition  to  participation,  every 
participant,  during  the  period  of  the 
conference  and  for  ninety  (90)  days  after 
its  termination,  or  imtil  the  Department 
takes  public  action  with  respect  to  the 
facts  and  issues  covered  in  the 
confermice,  whichever  is  earlier: 

(1)  Shall,  except  for  necessary 
disclosures  in  the  course  of  employment 
in  connection  with  conference  business, 
hold  the  information  obtained  in 
conference  regarding  the  future  course 
of  action  or  position  of  the  Department 
or  its  employees  with  respect  to  the 
facts  or  issues  discussed  at  the 
conference  in  absolute  confidence  and 
trust; 

(2)  Shall  not  deal,  directly  or 
indirectly,  for  the  account  of  himself  or 
herself,  his  or  her  immediate  family, 
members  of  his  or  her  firm  cv  company, 
or  as  a  trustee,  in  securities  of  the  air 
carrier  involved  in  the  rate  conference 
except  that  under  exceptional 
circumstances  special  permission  may 
be  obtained  in  advance  from  the  DOT 
decisionmaker;  and 

(3)  Shall  adopt  efTective  controls  for 
the  confidential  handling  of  such 
information  and  shall  instruct  personnel 
under  his  or  her  supervision,  who  by 
reason  of  their  employment  come  into 
possession  of  information  obtained  at 
the  conference,  that  such  information  is 


confidential  and  must  not  be  disclosed 
to  anyone  except  to  the  extent 
absolutely  necessary  in  the  course  of 
employment,  and  must  not  be  misused. 

(b)  Signed  statement  required.  Every 
representative  of  an  air  carrier  actually 
present  at  any  conference  shall  sign  a 
statement  that  he  or  she  has  read  this 
entire  section  and  promises  to  abide  by 
it  and  advise  any  other  participant  to 
whom  he  or  she  discloses  any 
confidential  information  of  the 
restrictions  imposed  in  paragraph  (a)  of 
this  section.  Every  representative  of  the 
U.S.  Postal  Service  actually  present  at 
any  conference  shall,  on  his  or  her  own 
behalf,  sign  a  statement  to  the  same 
effect. 

(c)  Presumption  of  having  conference 
information.  A  director  of  any  air  carrier 
that  has  had  a  representative  at  the 
conference,  who  deals  either  directly  or 
indirectly  for  himself  or  herself,  his  or 
her  immediate  family,  members  of  his  or 
her  firm  or  company,  or  as  a  trustee,  in 
securities  of  the  air  carrier  involved  in 
the  conference,  during  the  restricted 
period  set  forth  in  paragraph  (a)  of  this 
section,  shall  be  presumed  to  have  come 
into  possession  of  information  obtained 
at  the  conference  knowing  that  such 
information  was  subject  to  the 
restrictions  imposed  in  paragraph  (a)  of 
this  section;  but  such  presumption  can 
be  rebutted. 

(d)  Compliance  report  required. 
Within  ten  (10)  days  after  the  expiration 
of  the  time  specified  for  keeping 
conference  matters  confidential,  every 
participant,  as  defined  in  paragraph  (e) 
of  this  section,  shall  file  a  verified 
compliance  report  with  Department  of 
Transportation  Dockets  stating  that  he 
or  she  has  complied  in  every  respect 
with  the  conditions  of  this  section,  or  if 
he  or  she  has  not  so  complied,  stating 
in  detail  in  what  respects  he  or  she  has 
failed  to  comply. 

(e)(1)  Persons  subject  to  the  provisions 
of  this  section.  For  the  purposes  of  this 
section,  participants  shall  include 

(i)  Any  representative  of  any  air 
carrier  and  any  representative  of  the 
U.S.  Postal  Service  actually  present  at 
the  conference; 

(ii)  The  directors  and  the  officers  of 
any  air  carrier  that  had  a  representative 
at  the  conference; 

(iii)  The  members  of  any  firm  of 
attorneys  or  consultants  that  had  a 
representative  at  the  conference;  and 

(iv)  The  members  of  the  U.S.  Postal 
Service  staff  who  come  into  possession  _ 
of  information  obtained  at  the 
conference,  knowing  that  such 
information  is  subject  to  the  restrictions 
imposed  in  this  section. 

(2)  Restrictions  on  disclosure  of 
confidential  information  and  dealing  in 


air  carrier  securities  are  imposed  upon 
the  DOT  employees  pursuant  to 
applicable  law. 

S30^712    Informstion to bs  rsqussted 
I  sn  air  csrrtsr. 


When  an  air  carrier  is  requested  to 
submit  detailed  estimates  as  to  traffic, 
revenues  and  expenses  by  appropriate 
periods  and  the  investment  that  will  be 
required  to  perform  the  operations  for  a 
future  period,  full  and  adequate  support 
shall  be  presented  for  all  estimates, 
particularly  where  such  estimates 
deviate  materially  from  the  air  carrier's 
experience.  With  respect  to  the  rate  for 
a  past  period,  essentially  the  same 
procedure  shall  be  followed.  Other 
information  or  data  likewise  may  be 
requested  by  the  DOT  employees.  All 
data  submitted  by  the  air  carrier  shall  be 
certified  by  a  resftonsible  officer. 

§302.713    DOT  analysis  of  data  for 
submission  of  ansiwsrs  thsrslo. 

After  a  careful  analysis  of  these  data, 
the  DOT  employees  will,  in  most  cases, 
send  the  air  carrier  a  statement  of 
exceptions  showing  areas  of  differences. 
Where  practicable,  the  air  carrier  may 
submit  an  answer  to  these  exceptions. 
Conferences  will  then  be  scheduled  to 
resolve  the  issues  and  facts  in 
accordance  with  sound  ratemaking 
principles. 

S302.714    Availability  of  data  to  thsui. 
Postal  Service. 

The  representatives  of  the  U.S.  Postal 
Service  shall  have  access  to  all 
conference  data  and,  insofar  as 
practicable,  shall  be  furnished  copies  of 
all  pertinent  data  prepared  by  the  DOT 
employees  and  the  air  carrier,  and  a 
reasonable  time  shall  be  allowed  to 
review  the  facts  and  issues  and  to  make 
any  presentation  deemed  necessary; 
Provided,  That  in  cases  other  than  those 
involving  an  issue  as  to  the  service  mail 
rates  payable  by  the  U.S.  Postal  Service 
pursuant  to  section  41901  of  the  Statute, 
representatives  of  the  U.S.  Postal 
Service  shall  be  furnished  with  copies 
of  data  under  this  provision  only  upon 
their  written  request. 

§302.715    Post-conference  prooedurs. 

No  briefs,  argument,  or  any  formal 
steps  will  be  entertained  by  the  DOT 
decisionmaker  after  the  rate 
conferences.  The  form,  content  and  time 
of  the  staff's  presentation  to  the  IXDT 
decisionmaker  are  entirely  matters  of 
internal  procedure.  Any  party  to  the 
mail  rate  proceeding  may,  through  an 
authorized  DOT  employee,  request  the 
opportunity  to  submit  a  written  or  oral 
statement  to  the  DOT  decisionmaker  on 
any  unresolved  issue.  The  DOT 
decisionmaker  will  grant  such  requests 
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whenever  he  or  she  deems  such  action 
desirable  in  the  interest  of  hirther 
clarification  and  understanding  of  the 
issues.  The  granting  of  an  opportunity 
for  such  further  presentation  shall  not, 
however,  impair  the  rights  that  any 
party  might  gtherwise  have  under  the 
Statute  and  this  part. 

§  302.71 6    Effect  of  conference 
agreements. 

No  agreements  or  understandings 
reached  in  rate  conferences  as  to  facts  or 
issues  shall  in  any  resfmct  be  binding  on 
the  Department  or  any  participant.  Any 
party  to  mail  rate  proceedings  will  have 
the  same  rights  to  file  an  answer  and 
take  other  procedural  steps  as  though  no 
rate  conference  had  been  held.  The  fact, 
however,  that  a  rate  conference  was 
held  and  certain  agreements  or 
understandings  may  have  been  reached 
on  certain  facts  and  issues  renders  it 
proper  to  provide  that,  upon  the  filing 
of  an  answer  by  any  party  to  the  rate 
proceeding,  all  issues  going  to  the 
establishment  of  a  rate  shall  be  open, 
except  insofar  as  limited  in  prehearing 
conference  in  accordance  with  §  302.22. 

§302.717   Waiver  of  partidfMnt  conditions. 

After  the  termination  of  a  mail  rate 
conference  conducted  under  the 
provisions  of  this  subpart,  the  air  carrier 
whose  rates  were  in  issue  may  petition 
the  DOT  decisionmaker  for  a  release 
from  the  obligations  imposed  upon  it 
and  all  other  persons  by  §  302.711.  The 
DOT  decisionmaker  will  grant  such 
petition  only  after  a  detailed  and 
convincing  showing  is  made  in  the 
petition  and  supporting  exhibits  and 
documents  that  there  is  no  reasonable 
possibility  that  any  of  the  abuses  sought 
to  be  prevented  will  occur  or  that  the 
Department's  processes  will  in  any  way 
be  prejudiced.  There  will  be  no  hearing 
or  oral  argument  on  the  petition  and  the 
DOT  decisionmaker  will  grant  or  deny 
the  request  without  being  required  to 
assign  reasons  therefor. 


Processing  Contracts  for  the  Carriage  of 
Mail  in  Foreign  Air  Transportation 

§302.718    nilng. 

Any  air  carrier  that  is  a  party  to  a 
contract  to  which  this  subpart  is 
applicable  shall  file  three  (3)  copies  of 
the  contract  in  the  Office  of  Aviation 
Analysis,  X-50,  E)epartment  of 
Transportation,  Washington,  DC  20590, 
not  later  than  ninety  (90)  days  before  the 
effective  date  of  the  contract.  A  copy  of 
such  conti'act  shall  be  served  upon  the 
persons  specified  in  §  302.720  and  the 
certificate  of  service  shall  specify  the 
persons  upon  whom  service  has  been 
made.  One  copy  of  each  contract  filed 
shall  bear  the  certification  of  the 
secretary  or  other  duly  authorized 
officer  of  the  filing  air  carrier  to  the 
effect  that  such  copy  is  a  true  and 
complete  copy  of  the  original  written 
instrument  executed  by  the  parties. 

§  302.719    Explanation  and  data  supporting 
ttie  contract 

Each  contract  filed  pursuant  to  this 
subpart  shall  be  accompanied  by 
economic  data  and  such  other 
information  in  support  of  the  contract 
upon  which  the  filing  air  carrier  intends 
that  the  Department  rely,  including,  in 
cases  where  pertinent,  estimates  of  the 
annual  volume  of  contract  mail  (weight 
and  ton-miles)  under  the  proposed 
contract,  the  nature  of  such  mail  (letter 
mail,  parcel  post,  third  class,  etc.), 
together  with  a  statement  as  to  the 
extent  to  which  this  traffic  is  new  or 
diverted  from  existing  classes  of  air  and 
surface  mail  services  and  the  priority 
assigned  to  this  class  of  mail. 

§302.720    Servico. 

A  copy  of  each  contract  filed  pursuant 
to  §  302.718,  and  a  copy  of  all  material 
and  data  filed  pursuant  to  §  302.719, 
shall  be  served  upon  each  of  the 
following  persons: 

(a)  Each  certificated  and  commuter  (as 
defined  in  §  298.2  of  this  chapter)  air 
carrier,  other  than  the  contracting 
carrier,  that  is  actually  providing 
scheduled  mail  services  between  any 
pair  of  points  between  which  mail  is  to 


be  transported  pursuant  to  the  contract; 
and 

(b)  The  Assistant  General  Counsel, 
Transportation  Division,  U.S.  Postal 
Service,  Washington,  DC  20260-1124. 

§302.721    Complaints. 

Within  fifteen  (15)  days  of  the  filing 
of  a  contract,  any  interested  person  may 
file  with  the  OfTxce  of  Aviation  Analysis, 
X-50,  Department  of  Transportation, 
Washington,  DC  20590,  a  complaint 
with  respect  to  the  contract  setting  forth 
the  basis  for  such  complaint  and  all 
pertinent  information  in  support  of 
same.  A  copy  of  the  complaint  shall  be 
served  upon  the  air  carrier  filing  the 
contract  and  upon  each  of  the  persons 
served  with  such  contract  pursuant  to 
§302.720. 

§  302.722    Answers  to  complaints. 

Answers  to  the  complaint  may  be 
filed  within  ten  (10)  days  of  the  filing 
of  the  complaint,  with  service  being 
made  as  provided  in  §  302.720. 

§302.723    Further  procedures. 

(a)  In  any  case  where  a  complaint  is 
filed,  the  DOT  decisionmaker  shall  issue 
an  order  dismissing  the  complaint, 
disapproving  the  contract,  or  taking 
such  other  action  as  may  be  appropriate. 
Any  such  order  shall  be  issued  not  later 
than  ten  (10)  days  prior  to  the  effective 
date  of  the  contract. 

(b)  In  cases  where  no  complaint  is 
filed,  the  DOT  decisionmaker  may  issue 
a  letter  of  notification  to  all  persons 
upon  whom  the  contract  was  served 
indicating  that  the  Department  does  not 
intend  to  disapprove  the  contract. 

(c)  Unless  the  DOT  decisionmaker 
disapproves  the  contract  not  later  than 
ten  (10)  days  prior  to  its  effective  date, 
the  contract  automatically  becomes 
effective. 

§  302.724    Petitions  fbr  reconsideration. 

Except  in  the  case  of  a  Department 
determination  to  disapprove  a  contract, 
no  petitions  for  reconsideration  of  any 
Department  determination  pursuant  to 
this  subpart  shall  be  entertained. 
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ADMINISTRATIVE  LAW  JUDGES: 

Actions  after  hearings ;♦.. 

Actions  durtng  prehearing  conference _ 

Arguments  t>efofe  „.. 

Briefs '. _.. ' 

Licensing  cases  „ 

Certification  tor  decision  

Definition  „ : , 

Delegation  of  autftorily „ '„ 

Exceptions  : 

Interlocutory  matters ., 


Current  njle 

Proposed  rule 

§  302.27(b) 

§302.3l(a) 

130223(a) 

§  302.22(b) 

§30225 

§30229 

§30226 

§302.30 

§302.1752 

§302215 

§302.22(cl) 

§  302.31(b) 

§  30222(a) 

§3022 

§  30227(a) 

§307. 17(a)(3) 

§  30227(a) 

§307. 17(a)(3) 

§  30227(a) 
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Subject 


Current  rule 


Proposed  rule 


Disqualification 

Exceptions 

Licensing  cases  

Hearings  t>efore  „ _„ 

Initial  decision  (see  Initial  Decision) 

Powers ; 

Prehearing  conference  report 

Recommended  decision  (see  Recommended  Decision) 

Termination  of  authority 

ADMISSIONS: 

Enforcement  proceeding 

Limitation  on  use 

AIRPORT  FEES: 

Administrative  law  judge  decision 

Complaints  t>y  U.S.  or  foreign  air  carriers _ 

Answers  „.„ 

Additional  complaints , „ 

Contents _ 

Format  of  exhibits  and  briefs 

Service _. 

Replies 

Consolidation  of  proceedings  

Dismissal 

Final  order 

Timing „ „ 

Instituting  order  . . 

Petitions  for  discretionary  review » 

Artswers  .„ 

Request  for  determination  by  airport  owner/operator 

Answers  

Contents 

Format  of  exhibits  and  briefs „ 

Service _ „ 

Replies , 

Review  procedures  . 

Significant  depute  determination 

AMENDf^ENTS  OF  DOCUMENTS  (see  Documents) 
ANSWERS  (see  also  Replies): 

Airport  fees „ 

Certificate  applications: 

Initial  fitness 

International  route  awards: 

Conforming  applications 

Motions  to  modify  scope  . 

New  authority 

Complaints: 

Air  mail  contracts ,........^.«»... 

Airport  fees  „ 

Enforcement  matters  '. ; 

Suspension  of  tariffs 

Consolidation  of  proceedings „ 

Enforcement  proceeding,  notice  instituting ..... 

Exemption  applications 

Foreign  air  earner  permit  applications ~. 

C30n0rdiiy ■•••■•■•••■■•••»■•••«■•■■••••••••■•. 

Mail  rate  proceedirigs  show  cause  orders 

Motions,  generally _ 

Motions  to  consolidate 

Motions  to  dismiss  and  for  summary  jud^nent 

Motions  for  modification/dissoiution  of  enforcement  proceedings 

Petitions  for  discretionary  review _ 

Petitions  for  final  mail  rates , 

Petitions  for  intervention  

Petitions  for  reconsideration  , 

Requests  for  determination  of  airport  fees 

APPEALS: 

Administrative  Law  Judge's  ruling 

Enforcement  complaints  

APPEARANCES: 

Generally 

Application  for  admission  to  practice  unnecessary 

Cojay  of  transcript  ; 


§  302.22(b) 
§  302.24(e) 
§302.1754 
§30224 

§  30222(c) 
§3a2.23(b) 

§  30222(c)  • 

§302212 
§302212 

§302.615 

§  302.603(a) 

§302.607 

§  302.603(b) 

§302.605 

§  302.605(b) 

§302.605(0(1) 

§302.609 

§302.603(0) 

§302.611  (c),(d) 

§302.621 

§302.619 

§302.61 1(b) 

§302.617 

§302.617(0) 

§  302.603(a) 

§302.607 

§302.605 

§  302.605(b) 

§  302.605(d)(1) 

§302.609 

§302.611 

§302.61 1(b) 


§302.607 

§302.1730(0) 

§302. 1720(d) 
§302.1 720(e) 
§302. 1720(d) 


§302. 17(b) 
§30224(i) 
§302217 
§302.23 

§302.1 7(a) 
§  30222(c) 

§307. 17(a)(4) 

§302.412 
§302.412(0) 

§302.615 

§  302.603(a) 

§302.607 

§  302.603(b) 

§302.605 

§  302.605(b) 

§302.605(0(1) 

§302.609 

§302.603(0 

§302.611  (0,  (d) 

§302.621 

§302.619 

§302.61 1(b) 

§302.617 

§302.617(0 

§  302.603(a) 

§302.607 

§302.605 

§  302.605(b) 

§  302.605(d)(1) 

§302.609 

§302.611 

§302.61 1(b) 


§302.607 

§302204 

§  302212(d) 
§30221 2(d) 
§  302212(b) 


§302.1506 

§302.722 

§302.607 

§302.607 

§  302.204(b) 

§302.405 

§302.505 

§302.506    . 

§302.12(0 

§302.13(0 

§302207 

§302.408 

§302.406 

§302.307 

§302.1740(0 

§302204 

§302.6 

§302.6 

§302.305 

§302.704 

§302.18(0 

§302.11(0 

§302.12(0 

§302.13(0 

§302212 

§302.411 

§302218 

§302.419 

§  302.28(b) 

§  302.32(b) 

§302.303 

§  302.702(e) 

§302.15(0(3) 

§30220(0(3) 

§  302.37a 

§302.14 

§302.607 

§,302.607 

§302. 18(f) 

§302. 11(h) 

§  302206(b) 

§302.406(0 

§302.11 

§30221 

§302.11(a) 

§  30221(b) 

§302.11(0 

§  30227(b) 
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Subject 


Retention  of  counsel , 

Enfofcement  proceedings 

APPLICATIONS: 

Admission  to  practice  unnecessary 

Suspension  from  practicing  before  DOT 

Amendment 

Certificates  for  international  route  awards 

Confomiing  applications  , 

Certificates  involving  initial  fitness *. 

Consolidation  „ 

Exemptions  

Exemptions,  emergency  

Foreign  Air  Canier  Permits 

Licensing  cases  

ARGUMENT: 

Before  Administrative  Law  Judge „ 

Oral  (see  Oral  Arguments) 

ATTENDANCE  FEES  AND  MILEAGE  BRIEFS 

Accompanying  motions  or  answers 

Failure  to  restate  objections  „ 

Filing  time 

Formal  specifications  .•„.. 

Incorporation  by  reference 

Licensing  cases  

To  Administrative  Law  Judge 

Licensing  cases 

To  DOT  decisionmaker 

Licensing  cases  

CERTIFICATE  CASES  FOR  U.S.  AIR  CARRIERS: 
Application: 

Answers  to „ 

Contents  of  

Incomplete  

Replies  to  answers 

Service  of 

Supporting  evidence 

Verification  „ 

Continuing  Frtness  

t^orvtiearing  procedures 

Generally _ _ , 

Initial  Fitness „ ,. 

International  Route  Awards  

Oral  evidentiary  hearing  proceedings 

Petition  tor „ „ 

CERTIFICATION: 

Documents 

Record 

CHARGES  (see  Rates,  Fares,  and  Cttarges;  Airport  Fees) 

CITATION  OF  RULES  

CIVIL  PENALTIES  - 

COMPLAINANTS,  JOfNDER 

COMPLAINTS: 

Airport  fees 

Contracts  for  transportation  of.mail „ „ 

Enforcement  proceedings 

Joinder 

Rates,  fares,  and  charges  

Suspension  of  tariffs  

COMPUTATION  OF  TIME  (see  also  r«ne)  

CONSOLIDATION  OF  PROCEEDINGS „. 

Airport  fees 

Answer  to  motion  for I! 

Enforcement  proceedmgB 

Filing  time . . . „.. 

Initiation  of ; 

CONTINUING  FITNESS  CERTIFICATE  CASES  „... 

CONTRACTS  (see  Mail  Contracts) 
DECISIONS: 

Final  

Initial  (see  Administrative  Law  Judges) 
Recommended  (see  Administrative  Law  Judges) 
Tentative  


Current  rule 


§302.1 1(b) 
§302214 

§302.11(3) 

§302. 11  (a) 

§302.5 

§§302.1701-1713,  1720 

§302.1720(0) 

§§302.1701-1713.  1730 

§302.12 

§§302.401-405 

§302.410  (b),(c) 

§§302.1701-1713,1740 

§§302.1701-1790 

§302.25 

§302.21 
§302. 18(d) 
§  302.31(b) 
§302.31  (a) 
§  302.31(c) 
§  302.31(b) 
§§302.1752,  1755 
§302.26 
§302.1752 
§302.31 
§302.1755 


Proposed  rule 


§  302.27(a) 
§302.416 

§  302.21(b) 

§302.21(0) 

§302.5 

§§302.201-206 

§302.212(0) 

§§302.201-206 

§302.13 

§§302.302-304 

§302.311 

§§302.201-206 

§§302.201-206 

§302.29 

§  302.27(c) 
§302.1 1(d) 
§  302.35(b) 
§  302.35(a) 
§302.35(0) 
§  302.35(c)(2) 
§§302.215,  218 
§302.30 
§302.215 
§302.35 
§302.218 


§§302. 1720(d),  1730(d) 

§  302204(a) 

§302.1704 

§302202 

§302.1713 

§302.209 

§  302.204(b) 

§302.1705 

§302.203 

§302.1710 

§§302.202(a)205 

§302.1707 

§302.206 

§302.1730 

§302211 

§302.1712(a) 

§302.207 

§§302.1701-1790 

§§302.201-220 

§302.1730 

§302211 

§302.1720 

§302212 

§302.1751-1757 

§§302214-220 

§  302.1712(b) 

§302.208 

§  302.4(b) 

§  302.3(d) 

§§30?.22(d).27,29 

§  302.31(b) 

§302.2 

§302.1(0 

§  302206(a) 

§302.407  (d),  (e) 

§302.13 

§3a?.404(d) 

§§302.603-605 

§§302.603-605 

§§302.1505-1507 

§302.721 

§§302200-204 

§§302.403-404 

§302.13 

§  302.404(d) 

§§302.501-608 

§§302.501-507 

§§302.505-508 

§302.506 

§302.16 

§302.8 

§302.12 

§302.13 

§  302.603(c) 

§302.603(0 

§302. 12(c) 

§302.13(0 

§302210(8) 

§302.410 

§  302.12(b) 

§  302.13(b) 

§  302.12(a) 

§302.13(8) 

§§302.1701-1713 

§302212 

§302.36 

§§302.38,  220 

§30229 

§302.33 
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Subiect 


Exceptions  to 

definitions ;.. 

delegation  of  authority  

depositions: 

Application  by  party  for 

Criteria  tor  order  to  issue 

Evidential  status 

Objections  to  questions  or  evidertce  

Specifications 

Subscription  by  witness  

Written  interrogatories 

DISCRETIONARY  REVIEW: 

Initial  and  recommended  decisions  

Answers  in  opposition  or  support 

Formal  requirements 

Grounds  tor , 

Orders  declining  review  ...„ 

Oral  arguments 

Petitions  tor 

Review  proceedings  

DISSOLUTION  OF  ENFORCEMENT  ACTION 
DOCUMENTS: 

Amendments 

Leave  of  Department 

Timing  of 

Answers  (see  Answers) 

Briefs  (see  Briefs) 

Bectronic  filing ..... 

ExNbits „.... 


Filing __. 

Address _, 

Date  ..; „. 

Improper  filing 

Formal  specifications „ ...... 

General  requirements 

Contents 

Designation  of  person  to  receive  service 

Subscription 

Menwranda  of  opposition  or  support 

Number  of  copies 

Objections  to  public  disclosure „ 

Official  r»totice  of  facts _ 

Partial  relevance  of „ 

Presented  at  oral  argument 

Receipt  a<ler  hearing  

Responsive  „ 

Retention 

Service  (see  Service) 

Table  of  contents/Index  

Unauthorized „_ _ , 

DOT  DECISIONMAKER: 

Briefs  to „., 

Licensing  cases „ 

Certification  of  record  to  

Definition .7. 

Final  decision „ 

Licensing  cases 

Oral  argument 

Licensing  cases  

Petitions  lor  reconsideration  _ 

Review  of  Administrative  Law  Judge  decision 
Tentative  decision „ 

Exceptions  

ENFORCEMENT  PROCEEDINK3S: 

Admissions  as  to  facts  and  documents 

Complaints: 

Formal 

Informal 

Insufficiency  of 

Consolidation  of  proceedings  .„. „.. 


Current  rule 


§302.30 

NA 

§30227 

§  302.20(b) 
§  302.20(a) 
§  302.20(h) 
§  3022(d) 
§  30220(g) 
§  30220(e) 
§  30220(f) 

§30228 
§  30228(b) 
§  30228(a)(3) 
§  30228(a)(2) 
§  30228(c) 
§  30228(a)(5) 
§  30228(a)(1) 
§  30228(d) 
§302218 

§302.5 
§302.5 
§302.5 


§302.5 

NA 

§  30224(g) 

§302.3 
§  302.3(a) 
§  302.3(a) 
§302.4e 
§  302.3(b) 
§302.4 
§  302.4(a) 
§  302.4(c) 
§  302.4(b) 
§  302.6(c) 
§302.3(0 
§  302.38(b) 
§30224(n) 
§30224(1) 
§  302.32(b) 
§30224(k) 
§302.6 
§302.7 

§302.3((9 
§  302.4(f) 


Proposed  mle 


§302.31 

§302.35 

§302.1756 

§302218 

§  30222(d) 

§302.3l(b) 

§30222a 

§3022.  18 

§302.36 

§302.38 

§302.1757 

§302220 

§302.32 

§302.36 

§302.1756 

§302219 

§302.37 

§302.14 

§30228 

§302.32 

§30229 

§302.33 

§302.30 

§302.34 

§302212 

^302.412 

§302201 

§302.404 

§302200 

§302.403 

§302203 

§302.404(0) 

§302210a 

§302.410 

§302.34 
§§3022.  402 
§§302.17(a).  18(a) 

§  302.26(b) 
§  30226(a) 
§  30226(h) 
§  30226(d) 
§  302.26(g) 
§  302.26(e) 
§302.26(0 

§302.32 
§  302.32(b) 
§302.32(a)  (3),  (4) 
§302.32(a)(^ 
§302.32(0) 
§  302.32(a)(5) 
§  302.32(a)(1) 
§  302.32(d) 
§302.419 

§302.5 
§  302.5(a) 
§  302.5(b) 


§  302.3(d) 
§  302.3(c) 
§  30224(g) 
§302.24(0) 
§302.3 
§  302.3(a) 
§  302.3(a) 
§  302.3(d) 
§  302.3(b) 
§302.4 
§302.4(a)(2) 
§  302.4(a) 
§  302.4(b) 
§3Q2.706(b)(2) 
§302.3(0 
§302.12 
§  30224(g) 
§  30224(e) 
§  302.36(b) 
§  302.24(h) 
§302.6 
§  302.3(g) 

§302.4(a)(3) 
§  302.3(e) 
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Subiect 


Evidence  of  previous  violations  ^„ 

Generally 

Hearings _ „ 

Modification  or  dissolution  of  enforcement  action  

Motions  to  dismiss 

Motions  for  summary  judgment  

Settlement  proceedings  

EVIDENCE: 

Exhibits 

Generally 

Ot)jections  to 

Offers  of  proof 

Official  notice  of  facts  in  certain  documents 

Partial  relevance  of , 

Previous  violations 

Records  in  other  proceedings 

EXAMINERS  (see  Administrative  Law  Judges) 
EXCEPTIONS: 

Administrative  Law  Judge's  rulings  _ 

Initial  decisions 

Licensing  cases  

Recommended  decisions 

Request  for  oral  argument 

Tentative  decisions 

Waiver 

EXEMPTION  PROCEEDINGS: 

Application: 

Answers  to  _ „, 

Contents  of  

FHing  of  _. „ 

Incomplete  

Posting  of 

Service  of .... 

Reply  to  answer . 

Supporting  evidence 

DOTS  initiative 

Emergencies 

CaiMtage  

Hearing  request  „ 

EXHIBITS  (see  also  Evidence): 

Ger>erally 

FARES  (see  Rates,  Fares,  and  Charges) 

FEES  (see  Airport  Fees) 

FINAL  MAIL  RATE  PROCEEDINGS  (see  Mail  Rate  Proceedings) 

FINAL  ORDERS  (see  Orders) 

FITNESS  CASES  (see  Certificate  Cases) 

FOREIGN  AIR  CARRIER  PERMIT  CASES: 

Application: 

Answers  to 

Conterrtsof _.-... 

Incomplete  ... 

Replies  to  answers : . 

Service  of _ 

Supporting  evidence 

Verification  _ „ 

I^on-hearing  procedures 

Generally 


Oral  evidentiary  hearing  proceedings 

Petition  lor 

HEARINGS: 

Airport  fee  dispute  proceedings 

Argument  t>efore  Administrative  Law  Judge 

Ctiarige  in  rates,  lares,  or  charges 

Consolidated  (see  Consolidation  of  Proceedings) 

Documents  of  partial  relevance 

Enforcement  proceedings  „ 

EviderKe  (see  Evidence) 

Expedition  of  „ 

Generally 

Intervention  „ , 

Licansirig  cases  „ 


Cun-ent  rule 

Proposed  rule 

§302.216 

§302.413 

§§302.200-217 

§§302.401-420 

§302.213 

§302.415 

§302.218 

§302.419 

§302.212 

§302.411 

§302212 

§302.402 

§302215 

§302.417 

§30224  (g).(h) 

§302.24  (c),(d) 

§30224(c+) 

§  302.24(a) 

§  302.24(d) 

§  302.24(b) 

§  30224(f) 

§302.24(j) 

§30224(n) 

§  302.24(g) 

§30224(1) 

§  30224(e) 

§302216 

§302.413 

§302.24(1) 

§302.24(1) 

§  30224(e) 

§302.24(1) 

§302.30 

§302.31(0 

§302.1754 

§302217 

§302.30 

§  302.31(c) 

§302.32 

§302.36 

§302.30 

§302.34 

§302.33 

§302.37 

§302.406 

§302.307 

§302.402 

§302.303 

§302.401 

§302.302 

§302.405 

§302.306 

§302.404 

§302.305 

§302.403 

§302.304 

§302.407 

§302.308 

§  302.402(c) 

§  302.302(c) 

§302.409 

§302.310 

§302.410 

§302.311 

§  302.402(d) 

§  302.303(d) 

§302.408 

§302.309 

§  30224(g) 

§30224  (c).(d) 

§302.1740(0 

§302.204(8) 

§302.1704 

§302.202 

§302.1713 

§302.209 

§  302204(b) 

§302.1705 

§302.203 

§302.1710 

§302202(8)  205, 

§302.1707 

§302206 

§302.1712(8) 

§302.207 

§§302.1701-1713.  1740- 

§§302.201-220 

1790 

§§302.1751-1757 

§§302214-220 

§302.1712(b) 

§302.208 

§302.61 1(b) 

§302.61 1(b) 

§30225 

§302.29 

§302.506 

§302.706 

§30224(i) 

§  30224(e) 

§302213 

§302.415 

§  302.14(a) 

§302.11(e) 

§30224 

§302.23 

§302.15 

§302.20 

§302.1751 

§302214 

K-IOO 


1?.J«_«I    D, 
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Subject 


Current  rule 

Proposed  rule 

§302.24(t)) 

§302.23 

§  302.24(f) 

§302.24(1) 

§302.24(0) 

§302.24(9) 

§  302.14(b) 

§302.19 

§302.24(k) 

§  302.24(h) 

§302.24(j) 

§302.24(1) 

§302.408 

§302.309 

§302.35 

§302.15 

§30224  (1).  (m) 

§302.28 

§  302.28(b) 

§  302.32(b) 

§  302.27(b) 

§  302.31(c) 

§  302.27(c) 

§302.31«fl 

§302.1753 

§302216 

§302.1754 

§302217 

§  30228(a)(5) 

§302.32(a)(S) 

§30228(0 

§302.32(0) 

§30228 

§302.32 

§  30227(b) 

§302.31(0 

§  30227(a) 

§302.31  (a)(1) 

Notice 

Offers  of  proof ...~ 

Offictal  notice  of  facts  m  certain  documents  — „... « 

Participation  by  non  parties  ;... 

Receipt  of  documents  after  hearing  r. 

Records  In  other  proceedings — 

Request  for,  on  application  for  exemption 

Shortened  procedure  

Transcripts  

INITIAL  DECISION: 

Answer  in  support  or  opposition _ 

Contents ~ — .. 

Effector ; 

Licensing  cases  »... 

Exceptions  to  *. 

Oral  arguments 

Orders  declining  review ~ 

Petitions  for  discretionary  review 

Service 

Scope — .. 

INITIAL  FITNESS  CERTIFICATE  CASES  (see  Certificate  Cases) 
INSTITUTING  ORDERS  (see  Orders) 
INTERROGATORIES  (see  Depositions) 
INTERVENTION: 

GcfWfsllv .,.-•-«•••«..•...••««..•««.»•••.•-«•••.— 

JOINDER  OF  (xiMPLAif^S  OR  C^  

JOINT  PLEADINGS: 

Enforcement  cases » 

Licensing  cases  *.. 

LAW  JUDGE  (see  Administrative  Law  Judges) 

LICENSIfMG  CASES  (see  Certificate  Cases;  Foreign  Air  Carrier  Pemiit  Cases) 

MAIL  CONTRACTS: 

Complaint  against  contract «... 

Data  supporting  contract 

'    Explanation  of  contract 

Filing  of  contract  „ . 

Petition  for  reconsideration 

Service  of  contract 

MAIL  RATE  CONFERENCES: 

Availability  of  data  to  Postal  Service ~ ~ 

Conditions  upon  participation  — 

Compliance  report  — 

NoTHJisdosure  of  information 

Signed  statement  required  

DOT  analysis  of  data  for  submission  of  answers 

Effect  of  conference  agreements — 

Information  to  be  requested  from  carrier 

Participants  in  conferences 

Post  conference  procedure „ 

Scope  of  conferences 

Tme  of  commencing  and  terminating  conference 

Waiver  of  participant  conditions 

MAIL  RATE  PROCEEDINGS: 

Evidence . 

Hearing 

Institution  of  proceedmgs „.,.~~..'. 

Objections  and  answers  to  show  cause  order ^ 

Order  to  show  cause  -. — 

Parties  and  persons  other  than  parties 

MILEAGE  FEES 

MOOIRCATION  OF  ENFORCEMENT  ACTKDN ~ 

MOTK3NS  (see  also  Petitions): 

Answers  to  ,. 

Appeals  from  niings  of  Administrative  Law  Judges 

Briefs " 

Consolidation  of  proceedings  . 

Enforcement  cases 

Continuances  and  extension  of  time 

LJisposinon  oi  *>•■■■•>■•••••••••••■•■•■«»•■•■•■•«•••••••••■•••«••■•■••*••■••••••••••■•■•••••■••••*•■•'••"••*•' 

Effect  of  pendency - 

Expedition  of  case  — 


§302.15 
§302.13 

§302.13 
§302.1708 


§302.1505-1507 

§302.1503 

§302.1503 

§302.1502 

§302.1508 

§302.1504 

§302.317 

§302.314 

§  302.314(d) 

§  302.314(a) 

§  302.314(b) 

§302.316 

§302.319 

§302.315 

§302.313 

§302.318 

§302.312 

§302.321 

§302.320 

§302.308 

§302.306,  307 

§302.309 

§302.302 

§302.305 

§302.303 

§302.301,302 

§30221 

§302218 

§302.18(0 

§302.18(f) 

§302.18<d) 

§302.12 

§302210a 

§302.17 

§302.18(e) 

§  302.18(g) 

§302.14(8) 


§30220 
§  302.404(d) 

§302.404(d} 
§302204(0 


§302.721-723 

§302.719 

§302.719 

§302.718 

§302.724 

§302.720 

§302.714 

§302.711 

§302.71 1(d) 

§302.71 1(a) 

§302.71 1(b) 

§302.713 

§302.716 

§302.712 

§302.710 

§302.715 

§302.709 

§  302.708(b) 

§302.717 

§302.706(0 

§302.705 

§302.706 

§302.702 

§302.704 

§302.703 

§  302.706(b) 

§30227(0 

§302.419 

§302.11(0 

§302.11(h) 

§302.11(d) 

§302.13 

§302.410 

§302.9 

§302.11(^ 

§302.1 1(f) 

§302.11(e) 
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Subject 


For  suspension  of  operating  authority  pendente  lite 
For  modification  or  disso<ution  of  orders 
Form  and  contents 
Generally 

Oral  arguments  , 

Substitution  of  parties  

To  correct  transcripts  

To  dismiss  and  for  summary  judgment 

To  dismiss  formal  compiaint  

To  file  unautfiorized  documents 

To  modify  scope  In  Licensing  cases  

To  quash  or  modify  subpoena 

To  wfiom  motions  addressed  

To  withhold  information  from  public  disclosure  

NON-HEARING  PROCEDURES  

Licensing  cases  

OBJECTIONS  (see  also  Answers): 

To  Public  Disclosure  of  Information „ 

OFFERS  OF  PROOF 

OFFICIAL  NOTICE  

ORAL  ARGUMENTS: 

Before  DOT  decisionmakers 

Request  for  leave  

Rules  on  documentary  evidence  

Before  Administrative  Law  Judges  

Discretionary  review „„ 

Licensing  cases  „., 

Waivers  „, 

ORAL  EVIDENTIARY  HEARINGS  (see  Hearings) 
ORDERS: 

Dedining  review  of  initial  decisions 

Dismissal 

Airport  fee  dispute  proceedings ..„ 

Enforcement  complaints  

Licensing  cases 

Establishing  further  procedures  (Licensing  cases) ... 

Final  

Airport  fee  depute  proceedings , 

Licensing  cases „. 

Mail  contracts ^.. 

Mail  rate  proceedings  „ 

Instituting  oral  evidentiary  hearing: 

Airport  fee  dtepute  proceedings 

Licensing  cases  „ 

Mail  rate  proceedings 

Instituting  investigation  of  rates,  fares,  and  charges 
Show  cause: 

Licensing  cases  

Mail  rate  proceedings  

PARTIES: 

Appearances  of 

Defined 

Enforcement  proceedings 

Licensing  cases 

Mail  rate  proceedings  

Partidpatton  by  Air  Carrier  Associations  

Persons  other  than  parties  .' 

Substitution  of „ „ 

PETITIONS: 

Determination  of  rates,  fares,  or  charges 

Discretionary  review  (see  Discretionary  Review) 

Filing  Time  

Institution  of  mail  rate  proceedings „.. 

Intervention  

Orders  subiect  to  reconsideration 

Repetitive  

Rutemakir^  „„, „. 

PREHEARING  CONFERENCE  

Actiorw  during  

Enforcement  proceeding 

Purpose 


Current  rule 


§302.217 

§302.218 

§302. 18(b) 

§302.18 

§302. 18(d) 

§302.10 

§302.24(m) 

§302.212 

§302.204 

§  302.4(f) 

§302. 1720(c) 

§  302.19(f) 

§  302.18(a) 

§302.39(b).  (e),(0 

§302.35 

§302.1712(3) 


Proposed  rule 


§302.418 
§302.419 
§302. 11(b) 
§302.1 1(a) 
§302. 11(d) 
§302. 10(b) 
§302.28(1) 
§302.411 
§  302.405(c) 
§  302.3(e) 
§  302.212(b) 
§302.25(r/ 
§302.1 1(a) 
§302.12(d),  (e) 
§302.15 
§302.207 


§302.39 

§302.12 

§  302.24(f) 

§302.240) 

§302.24(n) 

§302.24(9) 

§302.32 

§302.36 

§  302.32(a). 

§302.36(8) 

§  302.32(b) 

§  302.36(b) 

§30225 

§302.29 

§  302.28(a)(5) 

§  302.32(a)(5) 

§302.1756 

§302219 

§302.33 

§302.37 

§  302.28(c) 

§  302.32(c) 

§302.611  (c).(d) 

§302.611  (c),(d) 

§302205 

§302.406 

§302. 1750(a)(2) 

§  302210(a)(3) 

§302.1750 

§302210 

§302.36 

§302.38 

§302.621 

§302.621 

§302.1750 

§302210 

§  302.1507(a) 

§  302.723(a) 

§302.306 

§302.705 

§302.61 1(b) 

§302.61 1(b) 

§302.1750(a)(1) 

§3022 10(a)(4) 

§§302.307,  309 

§§302.703.  705(b) 

§302.504 

§302.505 

§302.1 730(d) 

§30221 0(a)(1) 

§302.304 

§302.703 

§302.11 

§30221  (a) 

§302.9 

§3022,  10(a) 

§302210 

§302.402 

§302.1709 

§302210(a)(4) 

§302.301 

§  302.706(b) 

§302.10(a) 

§302.10(0 

§302.14 

§302.19 

§302.10 

§302. 10(b) 

§  302.502(a) 

§§302.502-503 

§  302.37(a) 

§302.14(a) 

§302.303 

§302.302 

§  302.15(c) 

§30220 

§  302.37(a) 

§302.14(a) 

§302.37(0 

§302.14(0 

§302.37 

§302.14 

§302.38 

§302.16 

§30223 

§30222 

§  30223(a) 

§  30222(b) 

§302211 

§302.414 

§  30223(a) 

§  302.22(a) 

UMI 
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Subject 


Current  rule 


Proposed  rule 


Report  of ^ 

Scope ~. - ~ 

PROCEEDINGS: 

Airport  fee  dispute  proceedings » 

Consolidation  of  (see  Consolidation) 
Contemporaneous  consideration  (see  Consolidation) 

Enforcement . 

Exemption  

Licensing  cases  : ^. 

Mail  rate _..................................... .^_....».„ 

Rates,  fares,  and  charges « ~ 

PUBLIC  DISCLOSURE  OF  INFORMATION: 

Documents 

Generally ~ 

Ot>|ection  to  by  government ,.- 

Oral  testimony 

RATES,  FARES,  AND  CHARGES— PROCEEDINGS  (see  also  Mail  Rate  Proceed- 
ings; Airport  Fees): 

Institution  of 

Order  of  investigation „ 

Petition 

Contents 

Dismissed  . .. 

Service 

Suspension  of  tariffs — 

Answers ~ - 

Complaints - _ 

Time  for  filing  complaint 

RECOMMENDED  DECISIONS  (see  Decisions): 

Answer  in  support  or  opposition 

Contents — 

Effect  of 

Licensing  cases  

Exceptions  to  « ~ ~ 

Oral  arguments 

Orders  declining  review 

Petitions  for  disaetionary  review 

Service 

Scope  

RECONSIDERATION,  REHEARING,  REARGUMENT  (see  Petitions  for  Reconsider- 
^     ation): 
RECORD,  CERTIFICATION 
REPLIES: 

Airport  fee  dispute  proceedings 

Exemption  cases ;..~ 

Generally 

Motions '. .. .™ 

Enforcement  proceedings .7. 

RESPONSIVE  DOCUMENTS  (see  Answers;  Replies) 

REVIEW  (see  Discretionary  Review) 

ROUTE  PROCEEDINGS  (see  also  Certificate  Cases): 

Intematiortal  route  awards .7. 

RULEMAKING  PETITIONS  ...._ 

SERVICE: 

Airport  fee  dispute  proceedin$^ s. 

Dy  uio  wfpuQf  u I ivf  11  >••»■•■■•••■••••••••■■•■■••••■•■••■>•«■*••••■•*■■•«••*••••••••••■■■■•••■■■■■••*•••••••••••••••■■■• 

Date  of _...„„......»...„.............«„ 

Enforcement  complaints — 

Exemption  cases - 

Generally ».. - 

Licensing  cases 

Mail  rate  peitions . .- — 

Procedures 

Proof  of  .. 

Rates,  fares,  and  charges  complaints « ~ 

Where  to  be  made ■ 

SETTLEMENT  OFFERS: 

Enforcement  proceedings 

Public  disclosure „ - - ~ 


§302i23(b) 
§  30223(a) 

§§302.601-621 


§§302200-217 

§§302.400^10 

§§302.1701-1790 

§§302.300-321 

§§302.500-508 

§  302.39(b) 
§  302.39(a) 
§  302.39(d) 
§302.39(0) 


§302.501 

§302.504 

§302.501 

§  302.502(a) 

§302.503 

§  302.502(b) 

§302.505 

§302.505 

§302.506 

§302.508 

§  30228(b) 
§  30227(b) 
§  30227(c) 
§302.1753 
§302.1754 
§  30228(a)(5) 
§  30228(c) 
§30228 
§  30227(b) 
§  30227(a) 


§§30222(d),  27(a),  29(a) 

§302.609 
§302.407 
§  302.6(b) 

§302.18(0) 
§302209 


§§302.1701-1790 
§302.38 

§302.605  (c)(1),  (d)(1) 

§302.8(a)(1) 

§  302.8(f) 

§  302204(a) 

§302.403 

§302.8 

§302.1705 

§302.303(0) 

§302.8(0 

§  302.8(b) 

§  302.8(e) 

§  302.502(b) 

§  302.8(d) 

§302215 

§302215(d) 

§302.35 


§  30222(c) 
§  30222(a) 

§§302.601-621 


§§302.401^420 
§§302.301-311 
§§302201-220 
§§302.701-717 
§§302.501-507 

§302.12(b) 
§302. 12(a) 
§302.12(f) 
§302.12(c) 


§302.502 

§302.505 

§302.503 

§  302.503(a) 

§302.504 

§  302.503(b) 

§302.506 

§302.506(6) 

§302.506 

§302.507 

§  302.32(b) 

§302.31(0 

§  302.31(d) 

§302216 

§302217 

§  302.32(a)(5) 

§302.32(0 

§302.32 

§302.31(0 

§302.31  (a)(2) 


§  302.31(b) 

§302.609 
§302.306 
§  302.6(b) 
§  302204(b) 
§302.11(0 
§302.406 


§§302.201-220 
§302.16 

§302.605  (0(1).  (d)(1) 

§  302.7(a)(1) 

§302.7(1) 

§302.404(0) 

§302.304 

§302.7 

§302.203 

§  302.702(d) 

§302.7  (0,(g).(h) - 

§  302.7(b) 

§  302.7(e) 

§  302.503(b) 

§  302.7(d) 

§302.417 

§302.417(d) 

§302.15 
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Subject 

SHOW  cause  orders  (see  Orders): 

SUBPOENAS  

SUSPENSION  OF  PRACTICE  BEFORE  DOT  

TARIFFS: 

Complaints  requesting  suspension 

TEMPORARY  RATE  PROCEEDINGS  

TENTATIVE  DECISIONS  (see  Decisions) 

TESTIMONY  (see  Witnesses) 

TIME: 

Computation  o( 

Continuances  of  .._ _ „ 

Extensions  of  

Licensing  cases  

TRANSCRIPTS  OF  HEARINGS 

U.S.  AIR  CARRIER  CERTIFICATION  (see  Certificate  Cases) 
VERIFICATION: 

Licensing  cases  

WAIVERS  OF  PROCEDURAL  STEPS  

WITNESSES: 

Attendance  fees  and  mileage 

Cross-examination  by  nonparties  

Depositions  _ 

Objections  to  public  disclosure  of  testinKXiy  

Represented  by  counsel ^ „. 

Subpoenas  

VKXATONS-EVJOENTIAL  STATUS  IN  ENFORCEMENT  PROCEEDINGS 


Current  rule 

Proposed  rule 

§302.19 
§302.11(3) 

§302.25 
§  302.25(f) 

§302.505 
§302.310 

§302.506 
§302.707 

§302.16 

§302.17 

§302.17 

§§302.1706,1711 

§302.24(1) 

§302.8 

§302.9 

§302.9 

§302.209 

§30?.28 

§30?.1707 
§302.33 

§302.206 
§302.37 

§302.21 

§  302.14(b) 

§302.20 

§302.39(0) 

§302.11(3) 

§302.19 

§302216 

§302.27(0) 

§302.19 

§302.26 

§30?.12(c) 

§302.27(3) 

§302.25 

§302.413 
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Issued  in  Washington,  DC,  on  January  3. 
1997. 

Charles  A.  Hnnnicutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 
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The  President 
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Executive  Order  13034  of  January  30,  1997 

Extension  of  Presidential  Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  it  is  hereby  ordered  as  follows: 
Section  1.  Extension.  The  Presidential  Advisory  Committee  on  Gulf  War 
Veterans'  Illnesses  (the  "Committee"),  established  pursuant  to  Executive 
Order  12961  of  May  26.  1995.  is  hereby  extended  for  the  purposes  set 
forth  herein.  All  provisions  of  that  order  relating  to  membership  and  adminis- 
tration shall  remain  in  effect.  All  Committee  appointments,  as  well  as  the 
President's  designation  of  a  Chairperson,  shall  remain  in  effect.  The  limita- 
tions set  forth  in  section  2(cHe)  and  section  4(a)  of  Executive  Order  12961 
shall  also  remain  in  effect.  The  Committee  shall  remain  subject  to  the 
Federal  Advisory  Committee  Act,  as  amended.  5  U.S.C.  App.  2, 

Sec.  2.  Functions,  (a)  The  Committee  shall  report  to  the  President  through 
the  Secretary  of  Defense,  the  Secretary  of  Veterans  Affairs,  and  the  Secretary 
of  Health  and  Huiman  Services. 

(b)  The  Committee  shall  have  two  principal  roles: 

(1)  Oversight  of  the  ongoing  investigation  being  conducted  by  the  Depart- 
ment of  Defense  with  the  assistance,  as  appropriate,  of  other  executive 
departments  and  agencies  into  possible  chemical  or  biological  warfare  agent 
exposures  during  the  Gulf  War;  and 

(2)  Evaluation  of  the  Federal  Government's  plan  for  and  progress  towards 
the  implementation  of  the  Committee's  recommendations  contained  in  its 
Final  Report  submitted  on  December  31. 1996. 

(c)  The  Committee  shall  provide  advice  and  recommendations  related 
to  its  oversight  and  evaluation  responsibilities. 

(d)  The  Committee  may  also  provide  additional  advice  and  recommenda- 
tions prompted  by  any  new  developments  related  to  its  original  functions 
as  set  forth  in  section  2(b)  of  Executive  Order  12961. 

(e)  The  Committee  shall  submit  by  letter  a  status  report  by  April  30, 
1997,  and  a  final  supplemental  report  by  October  31,  1997,  unless  otherwise 
directed  by  the  President. 
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Sec.  3.  General  Provisions,  (a)  The  Committee  shall  terminate  30  days  after 
submitting  its  final  supplemental  report. 

(b)  This  order  is  intended  only  to  improve  the  internal  management  of 
the  executive  branch  and  it  is  not  intended  to  create  any  right,  benefit 
or  trust  responsibility,  substantive  or  procedural,  enforceable  at  law  or  equity 
by  a  party  against  the  United  States,  its  agencies,  its  officers,  or  any  person. 
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Filed  1-31-97;  10:55  am) 
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RULES  GOING  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
Export  AdministratKtn 
Bureau 

Export  licensing: 
Entities  ineligible  to  receive 
specified  items  without 
license;  list  establishment; 
publisned  2-3-97 

COMMERCE  DEPARTMENT 
Nitionel  Oceanic  and 
Muiumwieiit  AuiiMiisuauon 

Rnancial  aid  to  fisheries: 
Capial  Construction  Fund- 
Fishing  vessel  capital 
constnjctton  fund 
procedures:  published 
1-3-97 

CONSUMER  PRODUCT 
SAFETY  COMMIflOiOW 
Hazardous  substances: 

Frewor((s  devices;  fuse  bum 
time;  effective  date; 
published  2-3-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quaity  imptemenialion 

plans;  apprioval  and 

promulgation;  various 

States: 

Caifomia:  published  12-4-96 
Air  quaMy  planning  purposes; 

designation  of  areas: 

Nebraska;  published  12-4-96 
Pesticides;  tolerances  in  food, 

animal  feeds,  and  raw 

agricuMural  commodMes: 

Carboxin;  pubished  2-3-97 
FEDERAL 

Radk)  stations;  table  of 
assignments: 
Alabama;  published  12-24- 

96 
Florida;  published  12-24-96 
Kentucky  et  al.;  published  1- 

6-97 
Missouri:  published  12-24-96 
New  Mexico;  put>lished  12- 

24-96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Forms,  instructions,  arxJ 
reports;  published  2-3-97 
INTERIOR  DEPARTMENT 
Fiah  and  WUdlife  Service 
Endangered  and  threatened 
species: 


San  Diego  fairy  shrimp; 
published  2-3-97 

JUSTICE  DEPARTMENT 

Civil  and  criminal  forfeitures, 
remission  or  mitigation 
petitior»:  procedures; 
published  1-3-97 

LABOR  DEPARTMENT 
Occupational  Safety  and 
HaaNh  Administration 
Safety  and  health  standards, 

etc.: 

1 ,3-Butadiene;  occupational 
exposure;  put>lished  11-4- 
96 
State  plans;  standards 

approval,  ete.: 

Aiaska  et  al.;  published  1- 
17-97 

LABOR  DEPARTMENT 
Penaion  and  Waltare 
Benefits  Administration 

Employee  Retirement  Income 
Security  Act: 

Plan  assets;  participant 
contributions;  published  8- 
7-96 

SOCIAL  SECURITY 
ADMmiSTRATION 

Supplemental  security  income: 
Aged,  blind,  and  dteabied- 
Suppiementary  payments 
on  behalf  of  States; 
administration  fees  and 
interest;  published  1-3- 
97 

TRANSPORTATION 
DEPARTMENT 
Coast  Quard 

Uninspected  vessels: 
Commercial  fistwig  industry 
regulations;  published  11- 
5-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviallon 
Administration 

Ainvorthiness  droctives: 
de  HaviHand;  pubii^ied  12- 

30-96 
Boeing;  published  12-30-96 
Cessna;  published  1-22-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Speamwit  oil  produced  in  Far 
West;  comments  due  by  2- 
10-97;  published  1-9-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 


Forage  seeding;  comments 
due  by  2-14-97;  published 
1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Servica 

National  Forest  System  timber; 
dteposai  and  sale: 
Timber  sale  contracts; 
carKellation;  comments 
due  by  2-13-97;  published 
12-30-96 

AGRICULTURE 
DEPARTMENT 
Farm  Ssrvioa  Agency 

Farm  martceting  quotas, 
acreage  allotments,  arxJ 
production  adjustments: 
Tobacco;  convnerrts  due  by 

2-12-97;  published  1-27- 

97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Nutrition  labeling  and 
reference  daily  Intakes  for 
vitamin  K,  selenium, 
mangartese,  ctvomium, 
molytxlenum  arxl  chloride; 
comments  due  by  2-11-97; 
published  12-13-96 

AGRICULTURE 
DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  2-12-97;  published 
12-27-96 

COMMERCE  DEPARTMENT 
Ejiport  Adminlatration 
Bureau 

Export  bcensing: 
Gommeroe  control  list— 
Encryption  items 
transferred  from  U.S. 
Munitions  List  to  the 
Commerce  Control  List; 
comments  due  t>y  2-13- 
97;  published  12-30-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphsrte  Administration 

Fishery  cortservaton  arxl 
management 
Alaska;  fisheries  of 
Exclusive  Economic  Zone- 

Scaltop  fistiery  vessel 

entry;  temporary 

moratorium;  comments 

due  by  2-10-97; 

published  12-26-96 
Magnuson  Act  provisions; 
comments  due  by  2-12- 
97;  published  1-9-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substances: 
Bat}y  cribs;  requirements  for 
full-size  and  norvfuU-size; 


comments  due  by  2-14- 
97;  published  12-16-96 

DEFENSE  DEPARTMENT 

Acquisitton  regulations: 
Individual  compensation; 
comments  due  by  2-11- 
97;  published  12-13-96 
Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  and 
audit  cognizance; 
comments  due  t>y  2-10- 
97;  published  12-11-96 

ENERGY  DEPARTMENT 

Nudear  waste  repositories; 
general  guidelines  for  site 
recommendation;  comments 
due  by  2-14-97;  published 
12-16-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renemrable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Room  air  rorxftioner  energy 
consen/ation  standards; 
comments  due  by  2-13- 
97;  published  1-29-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polutiBnts,  hazardous; 
natioral  emission  standards: 
Polymer  and  resin 
production  ^Kalities 
(Groups  I  and  IV); 
comments  due  by  2-13- 
97;  published  1-14-97 
Air  programs;  State  authority 
dologations: 

Oregon;  comments  due  tiy 
2-14-97;  published  1-15- 
97 
Water  pollution  control: 
National  pollutant  decharge 
elimination  system— 
Permittir)g  procedures; 
comments  due  by  2-10- 
97;  published  12-11-96 

FEDERAL 

COMMUNICATIONS 

COMMWglON 

Common  carrier  services: 
Cellular  arxl  general 
wveless  communications 
services;  geographic 
partitioning  and  spectrum 
deaggregation;  martcet 
entry  barriers  elimination; 
comments  due  t>y  2-10- 
97;  published  1-6-97 

Radio  and  teieviston 
broadcasting: 

Personal  attack  and  poHttoal 
editorial  rules;  comments 
due  by  2-10-97;  published 
12-27-96 
Radto  services,  special: 

Experimental  radio  sennce 
rules;  reviskxi;  comments 
due  by  2-10-97;  published 
12-30^ 
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Radio  stations;  table  of 
assignments: 
Georgia;  comments  due  t>y 

2-10-97;  published  12-24- 

96 
Wyoming;  comments  due  by 

2-10-97;  published  12-24- 

96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
.    (FAR): 

Contract  administration  arid 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers- 

2,2'-€thylidenebJs(4.6-di- 
tert-lxjtylphenyl) 
fluorophosphonite; 
comments  due  by  2-14- 
97;  published  1-15-97 
Medical  devices: 
Neurological  devices- 
Cranial  electrotherapy 
stimulators;  premarket 
approval  requirement; 
comments  due  by  2-12- 
97;  published  1-28-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  reform: 
Home  investment 
partnership  program; 
streamlining;  comments 
due  by  2-10-97;  published 
12-11-96 


INTERIOR  DEPARTMENT 

Fist)  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Jaguar  (panthera  onca); 
comments  due  by  2-14- 
97;  published  1-31-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permarient  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 
Arkansas;  comments  due  bv 

2-14-97;  published  1-30- 

97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  and 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 

NUCLEAR  REGULATORY 

COMMISSION 

Byproduct  material;  domestk: 
licensing: 

Regulatory,  health,  and 
radiation  safety  licensing 
practKes;  clarification; 
comments  due  t>y  2-12- 
97;  published  11-14-96 
Rulemaking  petitkxis: 
Nuclear  Energy  Institute; 
comments  due  t)y  2-10- 
97;  published  11-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment 

Excepted  servne- 


Summer  emptoyment; 
comments  due  by  2-12- 
97;  published  1-13-97 

POSTAL  SERVICE 

International  Mail  Manual: 
Global  package  link  (GPL) 
servrce  to  Canada; 
comments  due  by  2-12- 
97;  published  1-13-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  Advisers  Act  of 
1940: 

Investment  advisers 
between  Commission  and 
states;  reallocation  of 
responsibilities;  comments 
due  by  2-10-97;  published 
12-27-96 
Investment  Companies: 

National  Securities  Markets 
Improvement  Act  of  1996; 
private  investment 
companies;  comments 
due  by  2-10-97;  published 
12-26-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatton 
AdnWnistration 
Ainwortfiiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  2-14-97;  published 
-  11-26-96 

Bell  Helwopter  Textron,  Inc.; 
comments  due  by  2-10- 
97;  published  12-12-96 
Burkhart  Grob,  Luft-und 
Raumfahrt;  comments  due 
by  2-12-97;  published  12- 
10-96 
Glasflugel;  comments  due 
by  2-12-97;  published  12- 
1&« 


Class  E  airspace;  comments 
due  by  2-10-97;  published 
1-2-97 

Rulemaking  petitions; 
summary  and  dispositkxi;     „ 
comments  due  t)y  2-10-97; 
published  12-11-96 

TRANSPORTATION 
DEPARTMENT 

MarttinM  Administration 

Cargo  preference-U.S.  flag 
wessels: 

Exclusive  caniage  of  export 
cargo- 
Available  U.S.  flag 
commercial  vessels; 
comments  due  by  2-10- 
97;  published  12-24-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Drug  and  akx>hol  testing: 

Reporting  drug  and  akxihol 
testing  results  by 
computer  disk;  comments 
due  by  2-10-97;  published 
12-12-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Accuracy-related  penalties; 
reasoruible  basis 
definition;  comments  due 
by  2-10-97;  published  11- 
12-96 

Computer  programs 
transactkxts:  classifKatkxi; 
comments  due  by  2-11- 
97;  published  11-13-96 
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200-€nd (86W)28-00026-6) 


13.00 
5O0 
17.00 
35.00 
17.00 
22.00 
25.00 
30.m 
3500 
29.00 
41 OO 
16.00 
31.00 
39.00 
15.00 

23O0 


30.00 
25.00 


10 

0-50 (869-O28-00O27-4) 30.00 

51-199 (86W)28-00028-2) 24.00 

200-399 (86W)28-00029-l) 5.00 

400-499 (869^)28-00030-4) 21.00 

500-End  (869-028-00031-2) 34.00 


11  (869-028^)0032-1) 

12  Parts: 

1-199  .„.  (869-028-00033-9) 

200-219 „.  (869-028-00034-7) 

220-299 (869^)28-00035-5) 

30O499 (869-028-00036-3) 

500-599 „.  (869-028-00037-1) 


15.00 

12.00 
17.00 
29.00 
21.00 
20.00 


'Jon.  1 
Jan.  1 


Jan.  1 
Jan.  1 


25O0       Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jan.  1 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1996 
1996 


1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 

1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 


1996 
1996 
1996 
1996 
1996 


13 (869-028-00039-6) 18O0       Mar.  1 

14 


1-59 _.  (869-028^)0040-1) 

60-139  ....„ (869-O28-O0041-O) 

140-199 „ (869-O28-00042-8) 

200-1 199 (869-028-00043-*) 

120O-€nd (869-028-00044-4) 

15  Parts: 

0-299 (869-028-00045-2) 

300-799 (869-028-00046-1) 

800-€nd  (869-028-00047-9) 

16  Parts: 

0-149  (869-028-00048-7) 

150-999 (869^)28-00049-5) 

1000-€nd (86W)28-00050-9) 

17  Parts: 

1-199  (869-028-00052-5) 

200-239 (869-028-00053-3) 

240-£nd  (86W)28-00054-1) 

1-149  ....*. (869-028-00055-O) 

150^279 (869-028-00056-8) 

280-399 (869-028-00057-6) 

400-€nd  (869-028-00058^) 

19  Parts: 

1-140  (869-028-00059-2) 

141-199  .* (869-028-00060-6) 

200-End (869-028-00061-4) 

20  Parts: 

1-399  (869K)28-O0062-2) 

•400^99 (869-028-00063-1) 

500-End  (869-028-00064-9) 

21  Parts: 

•1-99  (869-028-00065-7) 

•100-169 (869^)28-00066-5) 

•170-199  ....„ (869^)28-00067-3) 

•200-299 (869-O28-O0068-1) 

•300499 (869028-00069-0) 

•500-599 (869-028-0007O-3) 

•600-799 (869-028-00071-1) 

•800-1299 (869-028-00072^)) 

•1300-£nd (869-028-00073-8) 

22  Parts: 

1-299  (869-028-00074-6) 

300-€nd  (869-028-00075-4) 

23 (869-028-00076-2) 

24  Parts: 

0-199  (869-028-00077-1) 

200-219 (869-028-00078-9) 

220^J99 (869-028-00079-7) 

500HS99 (869-028-00080-1) 

700-699 „ (869-028-00081-9) 

900-1699 (869-028-00082-7) 

1700-€nd (869028^)0083-5) 

25 (869-028O0084-3) 


34.00 
30.00 
1300 
23.00 
16.00 

16.00 
26.00 
18.00 

6.50 
19.00 
26.00 

21.00 
25.00 
31.00 

17.00 
12.00 
1300 
11.00 

26.00 
23.00 
12.00 

20.00 
35.00 
32.00 

16.00 
22.00 
29O0 

7.00 
50O0 
28O0 

8i0 
30.00 
14O0 

36.00 
24.00 


30.00 
14.00 
13.00 
14.00 
13.00 
21.00 
14.00 


Revision  Dale 
Jan.  1, 1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 

1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jan.  1 

Jan.  1 
Jan.  1 
Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr.1 

Apr.  1 
Apr.  1 


21.00       Apr.  1 


May  1 
May  1 
May  1 
May  1 
May  1 
May  1 
May  1 


32.00  May] 

§§1.0-1-1.60 (869-028-00085-1) 21O0  Apr.  1 

§§1.61-1.169 (869O28-00086-0) 34.00  Apr.  1 

§§1.170-1.300 (869-028-00087-8) 24.00  Apr.  1 

§§1.301-1.400 (869-028-00088-*) 17.00  Apr.  1 

§§  1.401-1.440 (869-028-00089^) 31.00  Apr.  1 

§§1.441-1.500 (869-028-00090-8)  22.00  Apr.  1 

§§  1 .501-1  A40....„ (869O28O0091-6) 21.00  Apr.  1 

§§  1.641-1.850 (869-028-00092-4) 25.00  Apr.  1 

§§  1.851-1.907 (869-028O0093-2) 26.00  Apr.  1 

§§1.908-1.1000 (869-028-00094-1) 26.00  Apr.  1 

§§1.1001-1.1400  (869-028-00095-9) 26O0  Apr.1 

§§1.1401-£nd  (869-028-00096-7) 35.00  Apr.1 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


UMI 


■iwi 

DM* 

1. 1, 

1996 

1. 1, 

1996 

r\.  1, 

1996 

1.  1, 

1996 

rtrl, 

1996 

n.  1, 

1996 

n.  1, 

1996 

n.  1, 

1996 

n.  1, 

1996 

1. 1, 

1996 

1. 1, 

1996 

1. 1, 

1996 

1. 1, 

1996 

f.  1, 

1996 

».  1, 

1996 

f.  1, 

1996 

».  1, 

1996 

f.  1, 

1996 

».  1, 

1996 

»,  1. 

1996 

If.  1, 

1996 

».  1, 

1996 

If.  ], 

1996 

».  1, 

1996 

If.  1, 

1996 

If.  1, 

1996 

f.  1, 

1996 

».  1, 

1996 

».  1, 

1996 

».  1, 

1996 

f.  1, 

1996 

».  1, 

1996 

».  1, 

1996 

f.  1, 

1996 

f.  1, 

1996 

f.  1, 

1996 

f.  1, 

1996 

f.  1, 

1996 

yi, 

1996 

V'. 

1996 

v'. 

1996 

V'. 

1996 

Vl- 

1996 

yi. 

1996 

yi. 

1996 

yi. 

1996 

1996 

f.  1, 

1996 

1. 1, 

1996 

r»  i» 

1996 

Tt  ■• 

1996 

f.  1, 

1996 

f.  1, 

1996 

r.  1, 

1996 

r«  !■ 

1996 

1996 

f.  1, 

1996 

1996 
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Tin* 


Stock  Number 


Prle*      Revision  Dat*        TWo 


Stodt  Numbar 


33.00 
26.00 
38.00 

20.00 
33.00 


2-29 (869-02WX)097-5) 2iJ0O 

30-39  (869-02&-00098-3) 20.00 

40-49  „ (869-028-00099-1) 13.00 

50-299 (869-028-00100-9) 14.00 

300-499 (869-028-00101-7) 25.00 

500-599 (869-028-00102-5) 6.00 

600-End  (869-028-00103-3) 8.00 

27  Parts: 

1-199  (869-028-00104-1) 44.00 

20(HfKJ  (869-028-00105-0) 13.00 

28  Parts: 

1-42  (869-028-00106-8) 35.00 

43-end (869-028-00107-6)  30.00 

29  Parts: 

0-99 (869-028-00108-4) 26.00 

100-499 (869^8-00109-2) 12.00 

500-899 (869-02W)01 10-6) 48.W 

900-1899 (869^)28-001 1 1-4) 20.00 

1900-1910  (§§  1900  to 

1910.999) (869-028-001 12-2) 43.00 

1910  (§§1910.1000  to 

efxJ) (869-028-00113-1) 27.00 

191 1-1925  .._ (869-028-001 14-9) \9JO0 

1926 (869-028-001 15-7) 30.M 

1927-€nd (869-028-001 16-5) 38.00 

30  Parts: 

1-199 (869-028^)0117-3) 

200-699 (869-028-00118-1) 

700-€fKl  (869-028-001 19^)) 

31  Parts: 

0-199  (869-02W)0120-3) 

200-€rKl (869-028-00121-1) 

32  Parts: 

1-39,  Vol.  I „ 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-028-00122-0) 42.00 

191-399 (869-028-00123-8> 50.00 

400-629 „ (869-028-00124-6) 34.00 

630-699 (869-028-00125-4) 14.00 

700-799 (869-028^)0126-2) 28i)0 

800-£nd  (869-028-00127-1) 2&J0O 

33  Parts: 

1-124  (869-028-00128-9)  . 

125-199 (869-028-00129-7)  . 

200-€nd  (869-028-00130-1)  . 

34  Parts: 

1-299 (869-028-00131-9)  . 

300-399 „ (869^)28-00132-7) . 

400-€rKl  (869-028-00133-5)  . 

35 (869-028-00134-3)  . 

36Parts 

1-199  (869-028-00135-1) . 

200-£r>d  (869-028-00136K)) . 

37 „ (869-028-00137-8) . 

38Parts: 

0-17  (869-028-00138-6) . 

18-€fKl  (869-028-00139-4)  . 

3« (869-028-00140-8)  . 

40  Parts: 

•1-51  (869-028-O0141-6)  . 

•52 (869^)28-00142-4)  . 

•53-59  (869-028-00143-2)  . 

60  (869-028-00144-1)  .. 

•61-71  (869-028-00145-9)  ., 

•72-80  (869-028-00146-7)  .. 

•81-85  (869-028-00147-5)  .. 

86  „ (869-028-00148-3)  .. 

•87-135 (869-028-00149-1)  .. 


26.00 
35.00 
32.00 

27.00 
27.00 
46.00 

]bJ0O 


20.00 
48.W 

2AJ0O 


34.00 
38.00 

23.00 


50.00 
51.00 
14.00 
47.00 
47.00 
34.00 
31.00 

46.ra 

35X» 


Apr.  1,  1996 
Apr.  1,  1996 
Apf.  1,  1996 
Apr.  1,  1996 
Apf.  1,  1996 
*Apr.  1,  1990 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 


July  1, 
Juiyi, 


1996 
1996 


July  1,1996 
July  1,  1996 
July  1,  1996 
July  1,1996 

July  1,1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

July  1,1996 

July  1,  1996 

July  1,1996 

sjuly  1,  1991 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1.  1996 

July  1,  1996 
JuM,  1996 
July  1,  1996 

July  1,1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  I,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  I,  1996 
July  1,1996 


•136-149 „ .(869^128-00150-5) 

•150-189 (869^)28-00151-3) 

•190-259 > (869-028-00152-1) 

•260-299 (8694)28-0015W)) 

•300-399 (869^)28-00154-8) 

•400-424 (869-028-00155-6) 

•425-499 -(869-028-00156-4) 

•700-789 (869-028-O0157-2) 

•790-End (869-028-00158-7) 


35  A) 
iiJOO 
22X10 
53.00 
2&J0O 
33J0O 
38  A) 
HOO 
\9O0 


41  Chapters: 

1, 1-1  to  1-10 Msn 

1,1-11  to  ApperKJix.  2  (2  Reserved) May 

3-6 I4A) 

7 6jOD 

»    •- "- 450 

9 r   - -.  UjOQ 

10-17 „ 950 

18.  Vol.  I,  Ports  1-5  13  00 

18,  Vol.  II,  Ports  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52 .„...„ „ 13  00 

19-100  um 

1-100 (869-028-00159-9) 12.00 

101  (869-028-001 60-2) 36.00 

102-200 (869-028-00161-1) 17.00 

2Dl-€nd  (869-028-00162-9) 17.00 

42P«rts: 

•1-399  (869-028-00163-7) .. 

•400-429  . (869-028-00164-5) .. 

•430-€rKJ. 1869-026-00165-1)  .. 


32A) 

34Xn 
39  A) 
43  Parts: 

•1-999  (869-028-00166-1) "  XOO 

••1000-€nd  ...„ (869-028-00167-0) 45.00 

.(869-028-00168-8) 31.00 


45  Parts: 

•  1-199  (869-028-00169-6) 

20O-499 (869-028-001 70K)) 

•500-1199 (869^)28-00171-8) 

•1200-€fKJ .:...  (869-026-00173-1) 


28.00 
14.00 
30X10 
26X)0 


46  Parts: 

•1-40  (869-028-00173-4) 26J0O 

•41-69  (869-028-00174-2) 2IXJ0 

•70-89  (869-028-001 75-1) 11X10 


•90-139 (869-028-00176-9) 

•140-155 (869-028-00177-7) 

156-165 „ (869-026-00179^1) 

••166-199 (869-02W)0179^3) 

•200-499 (869-02W)0180-7) 

•500-€fXl ...'. (869-026-00182-1) 

47  Parts: 

•0-19  (869-026^)0183-9) 

•20-39  (869-02«)0184-7) 

•40-69  (869-026-00185-5)  . 

•70-79  (869-028-0018^-8)  . 

•80-&KJ  „.  (869-026-00187-1)  . 


26X10 
15X)0 
\7J0O 
22X10 
2IX)0 
13Xn 

25.00 

2\m 

14X)0 
33.00 
30X10 

48Cttaplars: 

•1  (Ports  1-51)  (869^)26-00188-0) 39.00 

•1  (Ports  52-99)  (869-026-00189-8) 24.00 

•2  (Ports  201-251) (869-028-00189^1) 22X» 

•2  (Ports  252-299) (869-028-00190-4) 16X)0 

•3-6 (869-026-00192-8) 23.00 

'•7-14 (869-028-00192-1) 29X)0 

15-28  (869-028-00193-9) 38.00 

•29-ErxJ  (869-028-00194-7) 25.00 

49  Parts: 

•1-99  (869-028-00195-5) .. 

100-177 (869-026^197-9)  .. 

•186-199 (869-02W)0197-l  ... 

200-399 (869-026-00199-5)  .. 

400-999 (869-026-00200-2)  .. 

••1000-1199 (869-028-00200-5)  .. 

•1200-£nd (869-028-00201-3) .. 


32.00 
34.m 
14X)0 
30.00 
40.00 
23X)0 
15X)0 


Revision  OaM 

July  1,  r996 
July  I,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,1996 
Julyl,  1996 
July  1,  1996 

'July  1,  1984 

'July  1, 1984 

'July  1, 1984 

'July  1,  1984 

'July  1, 1984 

'July  1,  1984 

'July  1,  1984 

'Julyl,  1984 

'Julyl,  1984 

'July  I,  1984 

'July  1.  19&4 

Julyl,  1996 

July  1,  1996 

Julyl,  1996 

July  1,  1996 

'  Oct.  1,1996 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 

Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1995 

Oct,  1.  1995 
Oct.  1,  1995 
Oct.  1.  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1.  1995 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1.  1995 
Oct.  1.  1996 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1.  1996 
Oct.  1,  1996 


vi 
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TMt 
50 


Stock  NunHMT 


Price      RMMonDal* 


1-199  (869-026-00203-7) 26.00  Oct.  1,  1995 

•200-599 (869^)26-00204-5) 22J0O  Oct.  1,  1995 

•600-€nd (869^)26-00205-3) 27  JO  Oct.  1.  1995 

CFR  Index  and  Findmgs 

Aids (869^)28-00051-7) 35.00  Jan.  1,  1996 


Coinplete  1997  CFR  set .- 951i)0 

Mkrrofictw  CFR  Edition: 

Subscription  (moled  CB  issued) 247.00 

Indmdual  copies 1.00 

Complete  set  (one-fime  mailing) 264.00 

Complete  set  (one-time  maing) 244.00 


1997 

1997 
1997 
1996 
1995 


>S«cause  rille  3 1$  an  onnud  compiotion.  this  volunw  and  oi  pievious  volumes 
tfwtid  be  retained  as  o  permanent  re(eience  source. 

»the  July  1,  1966  edHion  ol  32  CFR  Ports  1-189  contains  o  note  only  lor 
Pols  1-39  inclusive.  For  the  ful  text  ol  the  Deiense  Acquisition  Regtiotions 
fi  Parts  1-39,  consUt  the  three  CFB  volumes  issued  os  ol  July  1,  1984,  containing 

'The  July  1.  1965  edHion  ol  41  CFR  Chapters  1-100  contains  a  note  only 
lor  Chapters  1  to  49  incluiive.  For  the  Ml  text  ol  procurement  regulations 
w\  Chapters  1  to  49.  consuH  the  eleven  CFR  volumes  issued  as  ol  July  1. 
1964  containing  those  chapters. 

'No  omen^nents  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  K>  Mar.  31.  1996.  The  CFR  volume  issued  Apri  1,  1990,  should  be 


*No  amendments  to  this  volume  were  promulgaled  during  the  period  Xly 
1, 1991  to  Jute  X,  1996.  The  CFB  votume  issued  July  1.  1991,  should  be  retained. 


»No  omendmems  were  promulgaled  during  the  period  October  1,  1995  to 
September  30,  1996.  The  CFB  volume  Issued  October  1,  1995  should  be  retained. 


1997 


UMI 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-FEBRUARY  1997 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in     , 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  fr 
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}MfrJ/wwwjtarm.goy/nmnJMng/ddiMdbaiiMMml 

This  handbook  helps  Federal  agencfes  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infoOfiedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 
WHO:       Sponsored  by  the  Office  of  the  Federal  Register. 
WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  prtxess,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
WHY:       To  provide  the  public  with  access  to  information  necessary 

to  research  Federal  agency  regulations  w^ich  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 


WHEN: 
WHERE: 


RE^RVATIONS: 


WASHINGTON,  DC 

February  18,  1997  at  9KX>  am 

Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 

202-523-4538 
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Agriculture  Department 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
General  Motors  Corp.,  5250 

Arts  and  Humanities,  Nationai  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Controi  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5233-5235 

Meetings: 
Injury  Research  Grant  Review  Committee,  5235-5236 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  fcv  OMB  review;  comment  request,  5236 

Coast  Guard 

RULES 

I^awlnidge  operations: 

Iowa  et  al.,  5155-5157 
Ports  and  waterways  safety: 
Regulated  navigation  areas — 
Chesapeake  Bay  ice  navigation  season;  implementation, 
5157 
PnOPOSED  RULES 

International  Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for  Seafarers  1978 
(STCW): 
Licensing,  doamientation,  and  manning,  5197-5199 
NOTICES 
Meetings: 
Chemical  Transportation  Advisory  Committee,  5271 
Vessel  traffic  services;  technology  symposiimi,  5271-5272 

Commerce  Department 

See  International  Trade  Administration 
See  Technology  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan,  5214-5215 

Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5215 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5215- 
5216 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
hnpact  aid  (1995-1997  FYs),  5276 
Impact  aid  (1997  and  1998  FYs),  5276-5277 


Employment  and  Training  Administratfon 

NOTICES 

Adjustment  assistance: 

Kerr-McGee  Corp.  et  al.,  5250-5251 

Mallinckrodt  et  al.,  5251-5252 

Montana  Power  Co.,  5252 

Orbit  Industries,  Inc.,  et  al.,  5252 
'Paramount  Headwear,  5252 

Paramoimt  Headwear,  Inc.,  5252-5253 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Toxic  substances: 
Significant  new  uses — 
Substituted  cyclohexyldiamino  ethyl  esters,  5157-5158 
PROPOSED  RULES 
Toxic  substances: 
Significant  new  uses — 
Aliphatic  ester,  5196-5197 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5225- 
5227 
Qean  Air  Act: 
Acid  rain  provisions — 
UtiUty  exemptions,  5227-5228 
Cleaner  technologies  substitutes  assessment;  methodology 

and  resource  guide;  availabiUty,  5228 
Pesticide  programs: 
Product  chemistry  and  acute  toxicity  data;  self- 
certification;  availabiUty,  5228-5229 
Supeifund  progranK 
Piuchaser  agreements — 
PubUcker  Industries  Inc.  Site,  PA,  5229-5230 
Water  pollution  control: 
Gulf  of  Mexico  OCS  operations — 
Eastern  portion;  oil  and  gas  extraction  category;  general 
permit,  5230 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Jetstream,  5145-5147 

Raytheon,  5143-5145 
Qass  D  airspace,  5147-5148 
Class  E  airspace,  5148-5151 

Standard  instrument  approach  procedures,  5151-5155 
PROPOSED  RULES 
Airworthiness  directives: 

Eurocopter  Deutschland  GmbH,  5186-5187 
Class  B  airspace,  518&-5194 
Class  E  airspace,  5194-5196 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Reporting  requirements  applicable  to  interexchange 
carriers,  Bell  Operating  Companies,  other  local 
telephone  companies  and  record  carriers,  5160-5166 

NOTICES 

Reporting  and  recordkeeping  requirements,  5230-5231 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Louisville  Gas  &  Electric  Co.  et  aL,  5217-5221 

Tosli  Investments  B.V.  et  al..  5221-5225 
Preliminary  permits  surrender: 

White  Hydropower  Co..  5225 
Applications,  hearings,  determinations,  etc.: 

ICN  Interstate  Gas  Transmission  Co.,  5216 

KN  Wattenberg  Transmission,  LL.C.,  5216 

Nautilus  PipeUne  Co.,  L/L.P.,  et  al.,  5216 

Northern  Natural  Gas  Co.,  5216-5217 

Southern  Natiual  Gas  Co..  5217 

Federal  IMarltime  Commission 

NOTICES 

Agreements  filed,  etc.,  5231 
Freight  forwarder  licenses: 
Roldan  Products  Corp.  et  al.,  5231-5232 

Federal  Reserve  System 

PnOPOSEO  RULES 

Truth  in  lending  (Regulation  Z): 

Fifteen-year  historical  example  of  rates  and  payments; 
disclosure.  5183-5186 
NOTICES 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  5232 

Permissible  nonbanking  activities,  5232 
Meetings;  Sunshine  Act.  5232-5233 

Rsh  and  Wildlife  Service  ^ 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Chinese  Camp  brodiaea,  etc.  (ten  plants  bom  foothills  of 
Sierra  Nevada  Mountains),  5199 
NOTICES 
Marine  mammals: 

Annual  report  availability  (1993  CY),  5243 

Food  Safely  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Poultry  products  inspection;  fecal  contamination; 
finished  standards,  5139-5143 

Forest  Service 

NOTICES 
Meetings: 
Western  Washington  Cascades  Province  Interagency 
Executive  Committee  Advisory  Committee,  5200 

General  Services  Administration 

RULES 

Acquisition  regulations: 
Leasehold  interests  in  real  property — 
Design-build  two-phase  selection  procedures,  5166- 
5167 


NOTICES 

Acquisition  regulations: 
Subcontracting  report  for  individual  contracts  (SF  294) 
and  summary  subcontract  report  (SF  295>— 
Contractor  establishment  code  changed  to  contractor 
identification  niunber,  5233 

Health  and  Human  ServicM  Department 

See  Centers  for  Etisease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administratioif 

NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health,  5233 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Basic/core  area  health  education  center  programs  and 

model  state-supported  area  health  education  center 

programs,  5237-5239 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Biueau 
See  Minerals  Management  Service 
See  National  Park  Service 

intemational  Trade  Administration 

NOTICES 
Antidumping: 
Calcium  aluminate  flux  from — 
France,  5200-5201 
Coimtervailing  duties: 
Laminated  hardwood  trailer  flooring  from — 
Canada,  5201-5213 
Meetings: 
Automotive  Parts  Advisory  Committee,  5213-5214 

intemationai  Trade  Commission 

NOTICES  > 

Meetings;  Stmshine  Act,  5247 

Justice  Department 

See  Antitrust  Division 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
ARCO  Pipe  line  Co..  5248 
Atlantic  Richfield  Co.  et  al.,  5248 
Ellis.  Irving  I.,  5248-5249 
Monsanto  Co.  et  al..  5249 
Puerto  Rico  Electric  Power  Authority.  5249-5250 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  innovations  to  reduce  disproportionate  minority 
confinement  (Deborah  Ann  Wysinger  Memorial 
Program),  5280-5283 

Latwr  Department 

See  Employment  and  Training  Administration 
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NOTICES 
Meetings: 
Trade  Negotiations  and  Trade  Policy  Labor  Advisory 
Committee.  5250 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  advisory  councils — 
Alaska,  5243 

Mojave-Southem  Great  Basin,  5243-5244 
Public  land  orders: 
Washington,  5244 

Management  and  Budget  Office 

NOTICES 

Budget  rescissions  and  deferrals 
Cumulative  reports,  5259-5260 

Maritime  Administration 

RULES 

Reemployment  rights  of  certain  merchant  seamen,  5158- 
5160 

Minerals  {Management  Service 

NOTICES 

Royalty  management  program: 
Electronic  commerce  implementation  or  pilot  testing; 
presentation,  5244-5245 

National  Foundation  on  the  Arts  and  ttte  Humanities 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5253- 
5254 
Meetings: 
International  Exhibitions  Federal  Advisory  Committee, 
5254 
Organization,  functions,  and  authority  delegations: 
Institute  of  Museiun  and  Library  Services;  name  change, 
5254-5255 

Mationai  Highway  Traffic  Safety  Administration 

RULES 

Qvil  monetary  penalties;  inflation  adjustment,  5167-5170 

National  institutes  of  Healtti 

NOTICES 
Meetings: 
National  Heart,  Lung,  and  Blood  Institute,  5239-5240 
National  Institute  of  Allergy  and  Infectious  EHseases, 

5240 
National  Institute  of  Environmental  Health  Sciences, 

5240 
National  Institute  of  Neurological  Disorders  and  Stroke, 

5240-5241 
National  Institute  on  £)ea£aess  and  Other  Commimication 

Disorders,  5240 
Research  Grants  Division  special  emphasis  panels,  5241 

National  Parit  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5245-5246 
Environmental  statements;  availability,  etc.: 

Wolf  Trap  Farm  Park,  Vienna,  VA,  5246 
National  Register  of  Historic  Places: 

Pending  nominations,  5246-5247 


National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  5255 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5258-5259 

Applications,  hearings,  determinations,  etc.: 

Power  Authority  of  State  of  New  York,  5255-5256 

University  of  Qncinnati,  5256 

Wisconsin  Electric  Power  Co.,  5256-5258 

Office  of  Management  and  Budget 
See  Management  and  Budget  Of&ce 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

PROPOSED  RULES 
Employment: 
Riaduction  in  force — 
Retention  service  credit  received  based  on  job 
perfonnance,  5174-5183 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 

African  American  History  Month,  National  (Proc.  6970), 
5287 

American  Heart  Month  (Proc.  6971),  5291-5292 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Securities  and  Exciiange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc..  5265-5267 
Philadelphia  Stock  Exchange,  Inc.,  5268-5270 

Applications,  hearings,  determinations,  etc.: 
PubUc  utihty  holding  company  filings,  5261-5264 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Nevada,  5270 

New  York.  5270 

Washington,  5270 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Federal  agency  urine  drug  testing;  certified  laboratories 
meeting  minimum  standards,  list,  5241-5243 

Surface  Transportation  Board 

RULES 

Practice  and  procediue: 
Bus  carrier  rates;  expedited  complaint  procedures;  CFR 

part  removed,  5170 
Motor  carrier  of  property  finance  transactions, 
exemptions;  CFR  part  removed.  5171 
Tariffs  and  schedules: 
Household  goods  carriers;  tariff  requirements,  5171-5173 
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NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Luzerne  &  Susquehanna  Railway  Co.,  5272 

Sault  Ste.  Marie  Bridge  Co..  5272-5273 

Summit  View  Inc.,  5273 
Railroad  services  abandonment: 

Consolidated  Rail  Corp.,  5273 

Wheeling  &  Lake  Erie  Railway  Co.,  5273-5274 

Technology  Administration 

NOTICES 

Meetings: 
Federal  Key  Management  Infrastructure  Federal 
Information  Processing  Standard  Development 
Technical  Advisory  Committee,  5214 

TexUie  Agreements  implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 
Meetings: 
Small  and  Minority  Business  Industry  Advisory 
Committee.  5270-5271 


United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Exiles  and  emigres:  The  flight  of  Eimipean  Artists  from 
Hitler,  5274 


Separate  Parts  In  This  issue 

Part  11 

Department  of  Education.  5276-5277 

Part  ill 

Department  of  Justice;  Juvenile  Justice  and  Delinquency 
Prevention  OfBce,  5280-5283 

Part  IV 

Presidential  Doounents.  5287 

Part  V 

Presidential  Dociunents,  5291-5292 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  niunbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Fedo-al  Kegbter 

Vol.  62.  No.  23 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  ettect.  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  [}ocuments.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9CFRPart381 
[Docket  No.  94-016^ 
Rm0683-AC2S 

Poultry  inspection:  Revision  of 
Finished  Product  Standards  With 
Respect  to  Fecal  Contamination 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Final  rule;  Request  for 
comments. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  amending 
the  poultry  products  inspection 
regulations  to  clarify  and  strengthen  the 
enforcement  of  FSIS's  zero-tolerance 
policy  regarding  visible  fecal  material 
on  poultry  carcasses.  FSIS  is  amending 
its  regulations  to  codify  an  existing 
standard  that  ensures  poultry  carcasses 
contaminated  with  fecal  material  do  not 
enter  the  chilling  tank.  In  order  to 
clarify  the  enforcement  of  this  policy, 
this  rule  removes  "feces"  as  a 
nonconformance  element  in  the  finished 
product  standards  for  poultry. 

In  addition,  the  Agency  is  seeking 
comments  on  the  relationship  between 
ingesta  and  the  presence  of  microbial 
pathogens  on  raw  poultry. 

DATES:  This  rule  is  effective  on  May  5. 
1997.  There  is  no  due  date  for 
comments  requested  on  the  relationship 
between  ingesta  and  microbial 
]>athogens  on  raw  poultry. 

ADDRESSES:  Submit  one  original  and 
two  copies  of  written  comments  to:  FSIS 
Docket  Clerk.  DOCKET  #94-016F,  U.S. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Room  3806 
South  Agriculture  Building,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-3700.  All  comments 
submitted  will  be  available  for  public 


inspection  in  the  Docket  Clerk's  Office 
between  8:30  a.m.  and  1:00  p.m.  and 
2:00  p.m.  and  4:30  p.m.,  Monday 
through  Friday.  To  review  the  research 
and  other  background  information  used 
by  FSIS  in  developing  this  document, 
interested  persons  may  visit  the  Docket 
Clerk's  office  during  the  times  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Isabel  Arrington,  Staff  Officer,  Slaughter 
Operations,  Office  of  Field  Operations; 
(202)  720-7905. 

SUPPLEMBfTARY  INFORMATION: 
Background 

To  enforce  the  "zero  tolerance"  policy 
regarding  visible  fecal  contamination  on 
poultry,  FSIS  program  employees  look 
at  every  carcass  to  ensure  it  is  not 
contaminated  by  visible  fecal 
contamination.  This  visual  check  of  all 
carcasses  occurs  after  evisceration  but 
prior  to  the  separation  of  the  viscera 
from  the  carcass  and  prior  to  the  final 
wash  and  entry  of  the  carcass  into  the 
chilling  tank.  Should  visible  fecal 
contamination  be  observed,  existing 
regulations  permit  establishments  to 
reprocess  contaminated  carcasses  by  a 
number  of  approved  methods,  including 
washing  and  trimming  on  or  off  the  line. 
Regardless  of  the  method  chosen,  the 
end  result  must  be  removal  of  all  visible 
specks  of  contamination  prior  to  the 
carcasses'  entering  the  chiller.  This  zero 
tolerance  policy  for  visible  fecal 
Contamination  is  an  important  food 
safety  standard  because  fecal 
contamination  is  a  major  vehicle  for 
spreading  pathogenic  microorganisms, 
such  as  Salmonella,  to  raw  poultry. 

Under  current  rules,  FSIS  ensures 
removal  of  all  visible  fecal 
contamination  subsequent  to 
postmortem  inspection  through  off-line 
reinspection,  direct  on-line  observations 
by  an  inspector,  and  application  of 
finished  product  standutis  (FPS).  The 
FPS  are  applied  to  samples  of  product 
prior  to  its  entering  the  chiller  and  after 
product  has  left  the  chiller  as  a  means 
of  measuring  an  establishment's 
performance  in  meeting  organoleptic 
(detectable  by  the  unaided  senses) 
standards,  including  the  removal  of 
visible  fecal  contamination. 

Under  an  FPS  program,  the  poultry 
establishment  checks  carcasses  entering 
and  leaving  the  chiller  for 
nonconformance  to  the  FPS.  If  the 
incidence  of  nonconformances 


determined  by  the  FPS  test  indicates 
that  the  establishment's  process  is  out  of 
control,  the  establishment  must  take 
corrective  action.  Any  bird  in  the 
sample  taken  found  to  be  contaminated 
with  feces  is  set  aside  for  rework  or 
condemnation.  FSIS  inspectors  located 
before  the  chiller  also  evaluate 
performance  by  visually  observing 
carcasses,  checking  quality  control  data, 
and  sampling  product.  The 
establfshment  and  FSIS  apply  a 
statistical  method  to  determine  if  the 
establishment's  processes  are  under 
control  and  producing  consistently 
sound  product.  In  the  event  an 
establishment  does  not  meet  statistical 
criteria,  the  establishment's  process  is 
determined  to  be  out  of  control  and 
corrective  action  is  required.  The 
application  of  FPS  does  not  preclude 
the  inspector's  directing  the 
establishment  to  take  corrective  action 
any  time  carcasses  visibly  contaminated 
with  fecal  matter  are  observed. 

On  July  13. 1994,  FSIS  published  a 
proposed  rule,  "Enhanced  Poultry 
Inspection,"  in  the  Federal  Register  (59 
FR  35659)  to  clarify  and  strengthen 
substantially  the  Agency's  zero- 
tolerance  policy  for  visible  fecal 
contamination.  The  proposed  rule 
would  have  implemented  a  single 
system  of  postmortem  inspection  for  all 
poultry  species.  Establishment 
personnel  would  have  been  required  to 
pre-sort  birds  before  inspection  to 
exclude  those  with  diseases  and 
condemnable  conditions.  In  addition, 
the  inspection  sequence  would  have 
been  changed  to  permit  inspectors  to 
conduct  on-line  checks  for 
contamination.  The  proposal  would 
have  required  all  reprocessed  birds  to  be 
returned  to  the  main  processing  fine  for 
inspection. 

FSIS  also  proposed  the  mandatory  use 
of  antimicrobial  rinses  in  all 
establishments,  use  of  establishment 
employees  to  sort  poultry,  revision  of 
the  FPS,  and  addition  of  recordkeeping 
and  verification  procedures.  The 
proposal  included  the  removal  of 
"feces"  from  the  list  of 
nonconformances  in  the  FPS  and  a 
mandatory  line  speed  reduction 
triggered  by  any  finding  of  visible  fecal 
contamination  during  an  FPS  review  or 
at  other  times  when  such  contamination 
was  detected. 

Since  the  proposed  rule  was 
published,  FSIS  has  adopted  a 
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comprehensive,  preventive  food  safety 
strategy  to  reduce  the  incidence  and 
prevalence  of  foodbome  illness  in  the 
United  States.  The  centerpiece  of  this 
strategy  is  the  "Pathogen  Reduction; 
Hazanl  Analysis  and  Critical  Control 
Points  (HACCP)  Systems"  final  rule  (61 
PR  38805-38989,  July  25.  1996).  HACCP 
is  a  system  of  preventive  controls 
designed  to  improve  the  safety  of  food 
products. 

The  Pathogen  Reduction/HACCP 
regulations  require  each  establishment 
to  conduct  a  hazard  analysis  and 
develop  a  HACCP  plan  applicable  to 
every  product  it  produces.  Fecal 
contamination  is  a  reliable  indicator  of 
the  likely  presence  of  microbial 
pathogens,  a  food  safety  hazard  which 
all  slaughtering  establishments  will 
necessarily  address  in  their  HACCP 
plans.  Poultry  processing 
establishments  must  adopt  HACCP 
controls  that  they  can  demonstrate  are 
effective  in  reducing  the  occurrence  of 
microbial  pathogens;  those  controls 
include  preventing  the  fecal 
contamination  of  carcasses  and  thus 
preventing  fecally  contaminated 
carcasses  from  entering  the  chilling 
tanks.  They  will  be  required  to  monitor, 
verify,  and  record  results  which 
demonstrate  the  effective  operation  of 
those  controls  on  a  continuing  basis. 

Under  the  Pathogen  Reduction/ 
HACCP  rule,  in  addition  to  controls  for 
reducing  microbial  pathogens,  such  as 
ensuring  that  all  poultry  carcasses  are 
free  of  visible  fecal  contamination 
before  entering  the  chiller,  slaughtering 
establishments  will  verify  their  process 
controls  by  testing  sampled  carcasses  for 
generic  Escherichia  coli  (Biotype  I).  In 
addition,  FSIS  has  established  pathogen 
reduction  performance  standards  based 
on  Salmonella  prevalence  in  raw 
product.  These  standards,  which  FSIS 
will  enforce  through  its  own  Salmonella 
testing  program,  complement  the 
process  control  performance  criteria  for 
visible  fecal  contamination  and  E.  coli 
testing. 

The  Pathogen  Reduction/HACCP  rule 
establishes  a  more  comprehensive 
framework  for  food  safety  protection 
than  did  the  1994  proposal,  and 
therefore  sup>ersedes  it.  It  couples 
HACCP-based  process  control  to  prevent 
visible  fecal  contamination  (and  other 
hazards)  with  microbial  testing  and 
pathogen  reduction  performance 
standards  to  scientifically  verify  the 
effectiveness  of  the  HACCP  plan.  Some 
of  the  concepts  in  the  July  1994 
proposal,  such  as  antimicrobial 
processes  and  the  role  of  FSIS 
inspectors,  may  be  addressed  by  future 
rulemakings  if  the  concepts  appear  to 


provide  substantial  food  safety  benefits 
in  a  HACCP  context. 

The  zero-tolerance  standard  for 
visible  fecal  contamination,  an  indicator 
of  likely  microbial  contamination,  is  one 
that  must  be  achieved  by  processing 
control  and  therefore  is  consistent  with 
the  HACCP  framework.  The  HACCP 
regulations  require  all  establishments  to 
identify  all  food  safety  hazards 
reasonably  likely  to  occur  in  a  specific 
process,  and  to  identify  critical  control 
points  adequate  to  prevent  them.  Fecal 
contamination  is  a  food  safety  hazard 
because  of  its  direct  link  to 
microbiological  contamination  and 
foodbome  illness.  Preventing  carcasses 
with  visible  fecal  contamination  from 
entering  the  chiller  is  critical  for 
preventing  cross-contamination  of  other 
carcasses.  The  final  carcass  wash  before 
the  carcasses  enter  the  chiller  is  a 
critical  control  point  for  preventing 
cross-contamination  of  other  carcasses. 
Critical  control  points  to  eliminate 
visible  fecal  contamination  are 
predictable  and  essential  components  of 
the  HACCP  plans  for  all  slaughter 
establishments.  -For  establishments' 
HACCP  plans  to  be  validated,  they  will 
have  to  achieve  the  zero  tolerance  for 
visible  contamination  at  the  point  where 
carcasses  enter  the  chiller. 

Though  the  zero-tolerance  policy  has 
not  been  codified  in  the  regulations 
until  now,  it  is  implicit  in  some  of  the 
regulations.  For  example,  §  381.91(b), 
provides  that  poultry  accidentally 
contaminated  with  digestive  tract 
contents  need  not  be  condemned  if 
promptly  reprocessed  under  the 
supervision  of  an  inspector  and  foimd 
not  to  be  adulterated.  The  codification 
of  the  zero-tolerance  policy  for  visible 
fecal  contamination  and  removal  of 
"feces"  as  a  nonconformance  element  in 
the  finished  product  standards  for 
poultry  provide  a  clear  and 
unanvbiguous  standard  that  poultry 
slaughtering  establishments  must  meet 
today  and,  eventually,  incorporate  into 
their  HACCP  systems. 

FSIS  will  continue  to  verify  that 
establishments  are  meeting  the  zero- 
tolerance  standard  through  visual 
observations,  data  collection,  and 
sampling.  However,  consistent  with  the 
policy,  any  indication  of  visible  fecal 
contamination  will  require 
establishments  to  take  immediate 
corrective  action  after  deviations  occur, 
rather  than  after  a  certain  statistical 
measure  of  control  is  exceeded  over  a 
period  of  time. 

The  bulk  of  the  comments  on  the  July 
1994  proposal  addressed  provisions  that 
are  unrelated  to  this  final  rule.  Of  the 
434  comments  received,  64  addressed 
the  zero-tolerance  policy  on  fecal 


contamination.  Forty-eight  commenters 
were  clearly  in  favor  of  the  policy;  16 
expressed  various  reservations,  such  as: 
(1)  Fecal  material  was  undefined;  (2) 
visible  feces  should  be  trimmed,  not 
washed;  (3)  since  FSIS  has  a  zero 
tolerance  policy  for  fecal  contamination, 
a  rule  change  is  not  necessary;  and  (4) 
a  zero  tolerance  policy  should  also  be 
established  for  ingesta  and  other 
intestinal  tract  contents. 

In  response  to  the  commenters  who 
stated  that  fecal  material  and/or  feces 
should  be  defined,  FSIS  has  developed 
guidelines  for  inspectors  to  use  in 
identifying  feces  on  carcasses.  In  these 
guidelines,  three  factors — color, 
consistency,  and  composition —  are 
essential  in  positively  identifying  fecal 
contamination.  In  general,  fecal  material 
color  ranges  from  varying  shades  of 
yellow  to  green,  brown,  and  white;  the 
consistency  of  feces  is  usually  semi- 
solid to  a  paste;  and  the  composition  of 
feces  may  include  plant  material. 
Inspectors  use  the  feces  identification 
guidelines  to  verify  that  establishments 
prevent  carcasses  with  visible  fecal 
contamination  from  entering  the 
chilling  tanks. 

Several  commenters  also  felt  that  any 
contamination  on  the  carcass  should  be 
trimmed,  and  that  washing,  including 
reprocessing,  should  not  be  permitted  as 
an  alternative  to  trimming.  The 
regulations  (9  CFR  381.91(b))  permit 
poultry  contaminated  during  slaughter 
with  digestive  tract  contents,  such  as 
feces,  to  be  reprocessed  in  lieu  of  being 
condemned.  These  regulations  were 
promulgated  in  1978  and  were  based,  in 
part,  on  an  Agricultural  Research 
Service  (ARS)  study,  published  in  the 
Journal  of  Food  Science,  which 
concluded  that  effective  washing  of 
contaminated  poultry  carcasses 
produced  carcasses  with 
microbiological  levels  essentially  equal 
to  normally  processed  and  inspected 
carcasses.'  A  subsequent  ARS  study 
supported  this  finding.^ 

Several  commenters  stated  that  FSIS 
has  a  zero  tolerance  policy  for  feces  and, 
therefore,  a  change  to  the  regulations 
was  not  needed.  However,  the  apparent 
incompatibility  between  FSIS's  zero 
tolerance  policy  for  fecal  material  on 
individual  poultry  carcasses  and  the 
existence  of  a  process  measure  that 


■  Blankenship  LC  Cox  NA.  Craven  SE,  Mercuri 
AJ,  and  Wilson  RL  Comparison  of  the 
Microbiological  Quality  of  Inspection-Passed  and 
Fecal  Contamination-Condemned  Broiler  Carcasses. 
/.  Food  Science  1975;  40:1236-1238. 

2  Blankenship  [C.  Bailey  JS.  Cox  NA.  Musgrove 
MT,  Berrang  ME.  Wilson  RL.  Rose  M{,  and  Dua  SK. 
A  Research  Note:  Broiler  Carcass  Reprocessing,  A 
Further  Explanation.  /.  Food  Prot.  1993;  56:983- 
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includes  a  tolerance  for  "feces"  in  the 
finished  product  standards  has 
continued  to  cause  confusion.  To  clarify 
the  zero  tolerance  policy,  FSIS  is 
amending  the  pouhry  products 
inspection  regulations  by  removing 
"feces"  as  a  nonconformance  element 
from  the  finished  product  stanc^rds. 

Several  commenters  stated  that  there 
should  be  a  zero  tolerance  policy  for 
ingesta  and  other  digestive  tract 
contents,  in  addition  to  feces.  Ingesta 
are  processing  defects  generally 
consisting  of  undigested  feed  remaining 
in  a  bird's  crop,  esophagus,  and  gizzard. 
Ingesta  contamination  and  attached 
portions  of  the  crop  and  esophagus  are 
processing  defects  counted  as  FPS 
nonconformances.  Ingesta 
contamination  of  poultry  was  not 
directly  addressed  in  the  July  1994 
proposal. 

A  research  report  ^  recently  identified 
the  crop  as  a  potential  source  of 
Salmonella  contamination  for  broiler 
carcasses.  The  report  noted  that  crops 
may  be  ruptured  during  processing, 
suggesting  that  the  crop  may  serve  as  a 
soiut»  of  carcass  contamination  if 
exposure  to  pathogenic  microbes  occurs 
during  the  last  week  before  slaughter. 
The  fact  that  birds  are  especially  likely 
to  pick  up  fecal  droppings  during  the 
feed  withdrawal  period  prior  to 
slaughter  could  explain  the  presence  of 
Salmonella  in  the  crops. 

Comments  and  information  on  ingesta 
contamination  would  be  useful  to  the 
Agency  in  its  consideration  of  the  need 
for  additional  regulatory  measures 
regarding  ingesta.  Such  information 
would  also  be  helpful  to  establishments 
in  identifying  hazards  and  determining 
critical  control  points  in  their  HACCP 
systems.  FSIS  would  like  to  have  more 
information  on  how  the  presence  of 
ingesta  on  dressed  poultry  carcasses 
relates  to  the  presence  of  microbial 
pathogens  and,  consequently,  the  food 
safety  profile  of  ready-to-cook  raw 
poultry.  Specific  information  is 
requested  on  (1)  the  capacity  of  current 
technology  to  prevent  ingesta 
contamination,  (2)  the  consumer 
perspective  on  the  presence  of  ingesta 
on  ready-to-cook  raw  poultry,  (3)  the 
tolerance  level  and  defect  categories  in 
the  current  FPS  program  for  ingesta, 
crop,  and  esophagus^and  (4)  the 
availability  and  cost  of  new  technology 
and  its  capacity  to  prevent  ingesta 
contamination. 


^  Hargis  BM,  Caldwell  DJ.  Brewer  RL.  Corrier  DE, 
DeLoach  )R.  An  Evaluation  of  the  Chicken  Crop  as 
a  Source  of  Salmonella  Contamination  for  Broiler 
Carcasses.  Poult  Sci  1995;  74:154»-52. 


The  Final  Rule 

In  summary,  this  final  rule  amends 
the  poultry  products  inspection 
regulations  by  explicitly  prohibiting 
dressed  poultry  carcasses  contaminated 
with  feces  from  entering  the  chiller.  It 
also  removes  "feces"  from  the  list  of 
nonconformance  elements  in  the 
poultry  finished  product  standards.  Any 
visible  fecal  contamination  found  by  the 
establishment  during  the  finished 
product  standards  check  means  that  the 
establishment  has  failed  to  meet  the 
standard  and  that  immediate  corrective 
action  is  required,  irrespective  of  the 
overall  FPS  resuhs.  Under  this  final 
rule,  FSIS  inspectors  will  continue  their 
current  practice  of  verifying  the 
establishment's  process  control  through 
visual  observation  of  carcasses  and  off- 
line checks  of  sampled  birds. 

Additionally,  beginning  on  the 
effiactive  date  of  this  rule  and  prior  to 
HACCP  implementation,  FSIS 
inspectors  will,  during  each  shift  in  all 
poultry  slaughtering  operations,  check 
at  least  two  more  10-bird  samples  on 
each  evisceration  line  for  visible  fecal 
contamination  after  the  final  wash, 
before  the  carcasses  enter  the  chiller. 
Any  amount  of  visible  fecal 
contamination  foimd  by  FSIS  inspectors 
during  these  checks  will  be  regarded  as 
a  lack  of  process  control  requiring 
immediate  correction. 

FSIS  will  continue  to  verify  the 
effectiveness  of  the  establishment's 
corrective  actions  and,  if  the  actions 
prove  ineffiactive,  will  prohibit  birds  on 
affected  lines  from  entering  the  chilling 
tank  directly  until  the  establishment 
demonstrates,  and  FSIS  verifies,  that  the 
zero-tolerance  standard  for  visible  fecal 
contamination  is  being  met.  This 
prohibition  may  result  in  slowing  or 
stopping  the  line  until  the  problem  is 
solved.  FSIS  also  will  check  carcasses 
on  the  affected  lines  after  they  exit  the 
chilling  tank. 

After  HACCP  systems  are 
implemented  in  slaughtering 
establishments,  FSIS  personnel  will 
determine  the  effectiveness  of 
preventive  controls  and  corrective 
actions  for  visible  fecal  contamination 
as  they  verify  HACCP  system  adequacy. 
They  will  continue  close  oversight  of 
processor  efforts  to  prevent  visible  fecal 
contamination,  sampling  birds  at  the 
same  frequency  as  before  HACCP 
implementation.  The  presence  of  visible 
fecal  contamination  on  poultry 
carcasses  entering  the  chiller  will  mean 
that  controls  to  prevent  such 
contamination  have  failed.  The  finding 
of  fecal  matter  on  carcasses  entering  the 
chiller  even  after  corrective  actions  have 
been  taken  to  prevent  its  recurrence  will 


constitute  evidence  of  a  HACCP  system 
failure.  FSIS  will  consider  a 
documented  pattern  of  repeated  system 
failures  to  be  evidence  that  the " 
establishment's  HACCP  plan  is 
inadequate.  The  Agency  will  take 
immediate  action  to  ensure  proper 
disposition  of  adulterated  product, 
including  its  condemnation. 
Additionally,  if  appropriate,  the  Agency 
will  undertake  proceedings  to  withdraw 
inspection  from  the  establishment. 

rSIS  plans  to  review  the  application 
of  this  standard  during  the 
implementation  of  HACCP  in  affected 
establishments.  The  Agency  would 
certainly  welcome  input  from  interested 
parties  on  the  application  of  this 
standard  in  a  HACCP  environment. 

FSIS  expects  that  its  zero-fecal- 
contamination  policy,  together  with  the 
Pathogen  Reduction/HACCP  rule,  will 
improve  the  safety  of  raw  poultry 
products  and  help  bring  about 
measurable  declines  in  foodbome 
illness  attributable  to  poultry 
consumption. 

Executive  Order  12866  and  Effoct  on 
Small  Entities 

This  final  rule  has  been  determined  to 
be  significant  and  was  reviewed  by 
OMB  under  Executive  Order  12866. 

This  rule  codifies  as  a  standard  the 
existing  FSIS  zero-tolerance  policy  for 
the  presence  of  visible  fecal 
contamination  on  poultry  carcasses 
entering  the  chilling  tank,  and  removes 
"feces"  as  a  nonconformance  element  in 
the  FPS  for  poultry.  The  rule  does  not 
require  any  facility  changes  nor  does  it 
stipulate  what  steps  establishments 
must  take  to  comply  with  the  standard. 
Furthermore,  this  rule  is  compatible 
with  the  mandatory  HACCP  program  for 
meat  and  poultry  establishments. 

The  rule  will  affect  about  520  poultry 
slaughtering  establishments  subject  to 
inspection  under  the  Poultry  Products 
Inspection  Act.  Approximately  360  of 
these  are  inspected  by  FSIS,  about  300 
operating  under  inspection  systems 
incorporating  FPS;  the  other  60  or  so- 
most  processing  low-consumption- 
volume  species,  such  as  ducks  and 
geese — operating  under  "traditional" 
systems.  In  the  "traditional" 
establishments,  inspectors  check 
outgoing  product  using  lot  acceptance 
plans  from  which  entries  for  "feces"  are 
being  removed  by  Agency  directive.  The 
final  rule  will  also  affect  about  160 
poultry  slaughtering  establishments 
where  States  maintain  inspection  that  is 
"at  least  equal  to"  Federal  inspection. 

Alternatives  Considered 

As  discussed  in  the  preamble  to  the 
proposaL  FSIS  considered  two 
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alternatives  to  the  proposed  regulatory 
amendments  that  would  have  met  the 
objectives  of  strengthening  poultry 
products  inspection,  reducing  the 
occurrence  of  pathogens  on  raw 
product,  and  enforcing  a  "zero 
tolerance"  for  visible  fecal 
contamination  of  raw  product.  The  first 
of  the  alternatives  would  have  required 
detaching  the  viscera  from  the  carcass 
before  post-mortem  inspection  and 
presenting  the  organs  and  the  carcass  for 
inspection  at  the  same  time,  rather  than 
sequentially.  A  separate  belt  or  tray 
would  have  been  provided  to  prevent 
the  viscera  from  contaminating  the 
carcass.  However,  preliminary  estimates 
indicated  that  costs  to  the  industry  of 
equipment  acquisition  and  installation 
and  downtiine  for  constmrtion  would 
have  approached  $1  billion. 

The  second  alternative  would  have 
involved  retaining  the  current 
postmortem  inspection  procedures 
while  positioning  an  additional 
inspector  at  the  end  of  the  evisceration 
line  at  a  point  after  viscera  removal  to 
examine  each  carcass  for  fecal 
contamination.  Under  this  alternative, 
the  Government  could  have  incurred  an 
additional  $16  million  per  annum  in 
personnel  costs,  which  was 
unacceptable  to  FSIS,  and  production 
rates  could  have  been  slowed  by  30  to 
50  percent  if  fewer  inspectors  were 
assigned  to  perform  the  required  tasks. 
The  annual  cost  to  the  industry  and 
consumers  of  slowed  linespeeds  could 
have  been  as  high  as  $5.2  billion.  In  the 
Agency's  judgment,  either  of  these 
alternatives  would  have  posed 
unacceptable  costs. 

The  alternative  proposed  by  the 
Agency  included  a  single  postmortem 
inspection  system  for  all  kinds  and 
classes  of  poultry,  a  requirement  for  the 
establishment  to  present  for  inspection 
birds  that  had  been  pre-sorted  to 
exclude  those  with  diseases  and 
condemnable  conditions,  a  change  in 
the  inspection  sequence  to  include  on- 
line checks  for  contamination,  the 
return  of  all  reprocessed  birds  to  the 
main  processing  line  for  reinspection, 
and  mandatory  antimicrobial  treatment 
of  all  dressed  poultry.  In  addition,  some 
establishments  would  have  had  to 
install  adjustable  inspection  stands  and 
enhanced  lighting.  A  completely  revised 
FPS,  without «  nonconformance 
element  for  feces,  would  have  been 
applied  to  all  poultry.  An  FSIS 
inspector  would  have  been  required  to 
stop  or  slow  the  line  upon  finding  any 
fecally  contaminated  bird.  The  Agency 
estimated  the  cost  of  the  proposal  to 
industry  at  about  $7  million.  Cost 
estimates  supplied  by  industry 
commenters  indicated  costs  would 


substantially  exceed  the  Agency's 
estimate. 

Since  the  proposal  was  published,  the 
Agency  has  adopted  a  comprehensive 
food  safety  strategy  based  on  mandatory 
HACCP  systems  for  meat  and  poultry 
establishments.  The  Pathogen 
Reduction/HACCP  rule  implementing 
this  policy  supersedes  the  July  1994 
proposal.  Accordingly,  FSIS  has  limited 
this  final  rule  to  the  codification  of  the 
zero  tolerance  policy  for  visible  fiecal 
contamination  and  to  the  removal  of  the 
"feces"  nonconformance  element  from 
the  poultry  FPS. 

Costs 

As  mentioned,  visible  fecal 
contamination  of  poultry  carcasses 
currently  is  addressed  at  postmortem 
inspection  by  off-line  reprocessing  of 
accidentally  contaminated  f>oultry, 
through  pre-chill  FPS  checks,  and  at 
other  times  that  visible  fecal 
contamination  is  detected.  FSIS 
estimates  that  the  frequency  of 
corrective  actions  required  because 
establishments  fail  an  FPS  test  due  to 
visible  fiecal  contamination 
nonconformances  is,  at  most,  1  time  a 
year  per  establishment.  Normally,  the 
presence  of  visible  fecal  contamination 
found  during  an  FPS  review  is  at  a  level 
such  that  it  will  cause  an  FPS  failure 
and  trigger  immediate  corrective  action. 
A  typical  establishment  may  fail  a  pre- 
chill  FPS  test  once  a  month  or  less 
because  nonconformances  other  than 
visible  fecal  contamination,  such  as  the 
presence  of  feathers  or  other  dressing 
defects,  have  been  observed.  Such  an 
establishment  may  fail  a  post-chill  FPS 
test  about  six  times  a  year,  usually 
because  extraneous  matter  is  found  on 
the  carcass.  Some  establishments 
operate  for  2  or  3  years  without  failing 
an  FPS  test. 

The  Agency  will  have  to  shift  the 
allocation  of  Federal  poultry  inspection 
resources  during  the  period  after  this 
rule  becomes  effective.  Upon  the 
effective  date  of  this  rule,  FSIS 
inspectors  will  be  sampling  additional 
birds  at  pre-chill  to  examine  them  for 
visible  fecal  contamination,  a  task  that 
will  require  as  many  as  10  staff'-years  to 
perform.  This  cost  can  be  absorbed 
within  FSIS's  current  resources. 

As  mentioned,  this  final  rule  removes 
the  nonconformance  element  for  "feces" 
from  the  current  FPS  for  poultry  and 
codifies  the  policy  prohibiting  poultry 
carcasses  contaminated  with  visible 
feces  from  entering  the  chiller  tank.  As 
stated  elsewhere  in  this  preamble,  this 
rule  establishes  a  standard  that  is 
compatible  with  the  Agency's  Pathogen 
Reduction/HACCP  regulations.  It  will 
take  effect,  however,  before  mandatory 


HACCP  plans  are  implemented  in  most 
federally  inspected  poultry  products 
establishments. 

When  this  final  rule  becomes 
efi^ective,  the  detection  of  visible  fecal 
contamination  during  the  pre-chill  FPS 
or  at  any  other  time  that  visible  fecal 
contamination  is  detected  on  the 
carcasse^ before  the  carcasses  enter  the 
chiller  will  trigger  corrective  actions  to 
prevent  recurrence  of  the  problem.  The 
Agency  foresees  that  initially,  when  this 
final  rule  goes  into  effect,  there  may  be 
an  increase  in  the  frequency  of 
corrective  actions.  Establishments  may 
incur  costs  attributed  to  slowing  or 
temporary  stoppage  of  production  lines, 
equipment  adjustments,  product 
rework,  and  the  placing  of  additional 
personnel  on  the  processing  line,  at  a 
somewhat  higher  rate  than  previously. 

These  costs  are  likely  to  result  from 
two  primary  causes.  First,  following  the 
effective  date,  establishments  will  be 
placing  increased  emphasis  on 
preventing  carcasses  mth  visible  Tecal 
contamination  frY>m  entering  chiller 
tanks.  The  increased  vigilance  of 
establishment  personnel  initially  may 
cause  some  production  slowdowns. 
Second,  FSIS  inspectors  will  be 
sampling  birds  at  an  increased  rate  to 
enforce  the  zero-tolerance  policy.  It  is 
possible  that  a  prevalence  level  of  fiecal 
contamination  that  had  not  been 
detected  previously  in  FPS  tests  will 
now  be  shown  to  occiu-,  and  that 
processing  lines  may  be  slowed  or 
stopped  more  often  for  corrective 
actions  to  be  taken. 

FSIS  estimates  that  the  industry-wide 
cost  of  stopping  or  slowing  the 
processing  line  when  fecal 
contamination  is  found  on  dressed 
poultry  could  be  as  high  as  $15  million 
during  the  first  year  this  final  rule  is  in 
effiect.  This  estimate  is  derived  ftt>m 
data  submitted  by  commenters  on 
estimated  efficiency  losses — including 
losses  due  to  stopping  or  slowing  the 
processing  lines — that  the  proposed  rule 
might  have  caused.  An  assumption  of 
the  commenters,  which  FSIS  does  not 
share,  was  that  the  efficiency  reduction 
costs  would  recur  annually. 

FSIS  sees  any  such  cost  increases  as 
short-term.  Once  establishments  adjust 
to  the  new  inspection  procedures  and 
adopt  more  stringent  operating 
standards,  the  need  for  corrective  action 
should  be  reduced,  and  there  will  be 
greater  assurance  tlyt  product  entering 
chillers  is  free  of  visible  fecal 
contamination. 

Benefits 

FSIS  expects  the  net  benefits  to 
society  from  this  rule  will  be  in  the  form 
of  fewer  outbreaks  of  foodbome  disease 
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attributable  to  poultry  products.  The 
rule  will  help  ensure  that  raw  poultry 
entering  chiller  tanks  is  firee  of 
contamination  that  may  harbor 
pathogens  and,  thus,  that  there  will  be 
less  cross-contamination  in  the  chiller 
tanks.  FSIS  expects  that  this  reduced 
cross-contamination  will  mean  that  raw 
poultry  shipped  in  commerce  will  have 
fewer  pathogens  and  that  the  risk  of 
illness  due  to  improper  handling  of  raw 
product  after  it  leaves  the  inspected 
establishment  will  be  reduced. 
The  Administrator,  FSIS,  has 
determined  that  this  final  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  small  entities  aflPected  by  this  rule 
are  the  approximately  220  small  poultry 
slaughtering  establishments  that  meet 
the  Small  Business  Administration  size 
standard  of  500  or  fewer  employees. 
This  is  a  significant  number  of  small 
entities  but,  for  reasons  given  above, 
costs  to  establishments,  whether  they  be 
small  or  large  entities,  should  not  be 
significantly  affocted  by  this  rule.  Thus, 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
imder  Executive  Order  12988.  Qvil 
Justice  Reform.  This  rule  (1)  preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reqnirrments 

The  July  13. 1994.  proposed  rule 
required  paperwork  and  recordkeeping 
activities  that  would  have  provided 
FSIS  with  information  to  ensure  that 
establishments  were  in  compliance  with 
the  proposed  regulations.  As  noted 
above,  however,  FSIS  is  withdrawing 
the  provisions  of  the  proposal  that 
would  have  required  such  {>aperwork 
and  recordkeeping. 

List  (rf  Subjects  in  9  CFR  Part  381 

Poultry  inspection.  Poultry  and 
poultry  products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  amending  part  381  of 
the  poultry  products  inspection 
regulations  as  set  forth  below: 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

1.  The  authority  citation  for  part  381 
continues  to  read  as  follows: 

Authuity:  7  U.S.C  138f.  450;  21  U.S.C 
451-470;  7  C3TI  2.18,  2.53. 


Subpart  I— Operating  Procedures 

2.  Section  381.65  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

1381.65   Operations  and  prooedurea, 


(e)  Poultry  carcasses  contaminated 
with  visible  fecal  material  shall  be 
prevented  from  entering  the  chilling 
tank. 


Subpart  K— Post  Mortam  Inapactlon; 
Disposition  of  Carcasses  and  Parte 


S  381.76    (Ai 

3.  SecUon  381.76(b)(3)(vi),  Table  1— 
Definitions  of  Nonconformances,  is 
amended  in  paragraph  A-1  by  removing 
the  word  "feces,"  by  removing  the  end 
note  from  paragraph  A-2  regarding 
feces,  by  removing  paragraph  A-8. 
"Feces  >Mi,"  and  by  renumbering 
paragraphs  A-9  through  A-20  as  A-8 
through  A-19. 
*        •        •        •        • 

Done  at  Washington,  DC,  on  Janaury  30, 
1997. 

ThoiBM  J.  Billy. 

Administrator. 

|FR  Doc  97-2736  Filed  1-30-97;  3:30  pm) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  96-NM-2S8^D:  Amendment 
39-6913:  AO  97-03-07] 

MH  2129-AA64 

Airworthinaaa  Diracttvoa;  Raytheon 
Modal  Havwker  800  and  1000  and  Model 
DH/BH/HSmAa  125  Sariaa  Airplanes 
Oncluding  Major  Variants  C29A,  U125, 
and  U125A  Sariaa  Airplanes) 

AGENCY:  Federal  Aviation 
Administration,  DOT.  , 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
BAe  125-lA  through  -lOOOA  series 
airplanes  and  Model  Hawker  800  and 
1000  airplanes,  that  currently  requires 
repetitive  inspections  to  detect  fatigue 
cracking  of  the  sidestay  jack  pivots  of 
the  main  landing  gear  (MLG),  and 
replacement  of  the  sidestay  jack  pivot 
assemblies  with  new  assemblies.  This 
amendment  adds  a  requirement  to 
replace  the  sidestay  jack  pivot 


assemblies  with  new.  improved 
assemblies;  when  accomplished,  this  "^ 
replacement  would  terminate  the 
inspection  requirements  of  the  AD.  This 
amendment  also  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  The 
actions  sp)ecified  by  this  AD  are 
intended  to  prevent  fotigue  fracturing  of 
the  sidestay  jack  pivots  of  the  MLG, 
which  could  result  in  the  inability  of  the 
MLG  to  deploy  and  a  consequent 

wheels-up  landing, 

DATES:  Effective  March  11, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  11, 
1997. 

The  incorporation  by  reference  of 
Raytheon  Corporate  Jets  Service  Bulletin 
SB  32-233.  dated  June  24, 1994,  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  February  3. 1995  (60  FR 
330,  January  4. 1995). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Raytheon  Aircraft  Company. 
Manager  Service  Engineering,  Hawker 
Customer  Support  Department,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  Suite  700,  Washington,  DC 
FOR  FURTHER  INFOQMATICN  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 
SUPPLEMENTARY  MFORMATXM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-26-12, 
amendment  39-9107  (60  FR  330, 
Januar>'  4, 1995),  which  is  applicable  to 
certain  Raytheon  Model  BAe  125-lA 
through  -lOOOA  series  airplanes  and 
Model  Hawker  800  and  1000  airplanes, 
was  published  in  the  Federal  Register 
on  October  18, 1996  (61  FR  54359).  The 
action  proposed  to  expand  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes.  It  also 
proposed  to  require  installation  of  new, 
improved  sidestay  jack  pivot 
assemblies,  which  would  constitute 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

mterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
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comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  550 
Raytheon  Model  BAe  125-1  through 
1000 A  series  airplanes  and  Model 
Hawker  1000  airplanes  of  U.S.  registry 
that  will  be  affected  by  this  proposed 
AD. 

The  actions  that  are  currently 
required  by  AD  94-26-12  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
manufactiu^r  is  currently  supplying 
required  parts  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  previously  required 
actions  on  U.S.  operators  is  estimated  to 
be  $198,000,  or  $360  per  airplane,  per 
inspection  cycle. 

The  new  (replacement)  actions  that 
are  required  by  this  new  AD  will  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$1,200  per  airplane.  Based  on  these 
Hgures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $792,000,  or 
$1,440  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
thc^  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  efTects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by      • 
removing  amendment  39-9107  (60  FR 
330,  January  4, 1995),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9913,  to  read  as  follows: 

97-03-07    Raytheon  Aircraft  Company 
(Formeriy  Beech,  Raytheon  Corporate 
jets,  British  Aerospace,  Hawker  Siddley, 
et  al.):  Amendment  39-9913.  Docket  95- 
NM-25»-AD.  Supersedes  AD  94-26-12. 
Amendment  39-9107. 
Applicability:  Model  Hawker  800  and  1000 
and  Model  DH/BH/HS/BAe  125  series 
airplanes  (including  major  variants  C29A, 
U125,  and  U125A  series  airplanes);  equipped 
with  main  landing  gear  (MliC)  sidestay 
assemblies  on  which  Post-Mod  252091  steel 
jack  pivots  have  been  installed;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Raytheon  Model  BAe  125  series 
800B  and  BAe  125-1000B  airplanes  are 
similar  in  design  to  the  airplanes  that  are 
subject  to  the  requirements  of  this  AD  and, 
therefore,  also  may  be  subject  to  the  unsafe 
condition  addressed  by  this  AD.  However,  as 


of  the  effective  date  of  this  AD,  those  models 
are  not  type  certificated  for  operation  in  the 
United  States.  Airworthiness  authorities  of 
countries  in  which  the  Model  BAe  125  series 
800B  and  BAe  12S-1000B  airplanes  are 
approved  for  operation  should  consider 
adopting  corrective  action,  applicable  to 
those  models,  that  is  similar  to  the  corrective 
action  required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  MLG  to 
deploy  and  a  consequent  wheels-up  landing, 
accomplish  the  following: 

Note  3:  Paragraph  (a)  of  this  AD  restates  the 
requirements  of  AD  94-26-12.  As  allowed  by 
the  phrase,  "unless  accomplished 
previously,"  if  the  initial  inspection  required 
by  that  AD  has  been  accomplished 
previously,  paragraph  fa]  of  this  AD  does  not 
require  that  initial  inspection  to  be  repeated. 

(a)  For  Raytheon  Model  Hawker  800  and 
1000  and  Model  DH/BH/HS/BAe  125-1A 
through  -1000A  series  airplanes  equipped 
with  MLG  sidestay  assemblies  on  which 
Post-Mod  252091  steel  jack  pivots  have  been 
installed,  except  for  airplanes  as  specified  in 
paragraph  (d)  of  this  AD:  Perform  a  detailed 
visual  inspection,  using  a  10X  magniher,  to 
detect  cracking  of  the  sidestay  assembly  jack 
pivot  of  the  left  and  right  MLG.  in  accordance 
with  Raytheon  Corporate  Jets  Service 
Bulletin  SB  32-'233,  dated  June  24, 1994; 
Revision  1.  dated  July  8, 1994;  or  Revision  2, 
dated  July  28, 1995;  at  the  latest  of  the  times 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD. 

(1)  Within  28  days  after  February  3, 1995 
(the  effective  date  of  AD  94-26-12. 
Amendment  39-9107);  or 

(2)  Prior  to  the  accumulation  of  3,000  total 
landings  on  the  sidestay  assembly  since  new; 
or 

(3)  Prior  to  the  accumulation  of  1 ,000  total 
landings  since  overhaul  of  the  sidestay 
assembly. 

(b)  For  Raytheon  Model  Hawker  800  and 
1000  and  Model  DH/BH/HS/BAe  125-1 A 
through  -1000A  series  airplanes  equipped 
with  MLG  sidestay  assemblies  on  which 
Post-Mod  252091  steel  jack  pivots  (part 
numbers  25UM1199A,  25UM1229A.  and 
2S8UM87-1  A)  have  l)een  installed  prior  to 
June  24, 1994,  except  for  airplanes  as 
specified  in  paragraph  (d)  of  this  AD: 

(1)  If  no  cracks  are  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  and  the  sidestay  assembly  has  been 
overhauled  prior  to  the  accomplishment  of 
the  inspection,  accomplish  the  requirements 
of  paragraphs  (b)(1)  and  (b)(2)  of  this  AD  at 
the  times  specified. 

(i)  Repeat  the  inspection  specified  in 
paragraph  (a)  of  this  AD  within  1,000 
landings  after  accomplishing  the  initial 
inspection,  and  thereafter  at  intervals  not  to 
exceed  1,000  landings,  in  accordance  with 
Raytheon  Corporate  |ets  Service  Bulletin  SB 
32-233,  dated  June  24, 1994;  Revision  1, 
dated  July  8, 1994;  or  Revision  2,  dated  July 
28. 1995. 

(ii)  Prior  to  the  accumulation  of  4,000  total 
landings  on  the  jack  pivot  assembly  since  the 
sidestay  assembly  was  new  or  last 
overhauled,  or  within  300  landings  after  the 
effective  date  of  this  AD.  whichever  occurs 


UMI 


Federal  Register  /  Vol.  62,  No.  23  /  Tuesday,  February  4,  1997  /  Rules  and  Regulations 


5145 


later:  Replace  the  jack  pivot  assembly  with  a 
new,  improved  assembly,  in  accordance  with 
Raytheon  Corporate  Jets  Service  Bulletin 
SB.32-233-3597A,  dated  July  28, 1995. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(2)  If  no  cracks  are  found  during  the 
inspection  required  by  paragraph  (aj  of  this 
AD,  and  the  sidestay  assembly  has  not  been 
overhauled  prior  to  accomplishment  of  that 
inspection:  Prior  to  the  accumulation  of 
4,000  total  landings  on  the  jack  pivot 
assembly,  or  within  300  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  replace  the  jack  pivot  assembly  with  a 
new,  improved  assembly,  in  accordance  with 
Raytheon  Ck)rporate  Jets  Service  Bulletin  SB 
32-233,  Revision  2,  dated  July  28, 1995. 
Accomplishment  of  this  replacement 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(c)  For  Raytheon  Model  Hawker  800  and 
1000  and  Model  DH/BH/HS/BAe  125-1 A 
through  -lOOOA  series  airplanes  equipped 
with  MLG  sidestay  assemblies  on  which 
Post-Mod  252091  steel  jack  pivots  (part 
numbers  25UM1199A,  25UM1229A,  and 
258UM87-1A)  have  been  installed  on  June 
24, 1994,  or  later,  except  for  airplanes  as 
specified  in  paragraph  (d)  of  this  AD:  Replace 
the  jack  pivot  assembly  with  a  new, 
improved  assembly  in  accordance  with 
Raytheon  Corporate  Jets  Service  Bulletin 
SB.32-233-3597A,  dated  July  28. 1995,  at  the 
later  of  the  times  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  Accomplishment  of  this 
replacement  constitutes  terminating  action 
for  the  inspection  requirements  of  this  AD. 

(1)  Prior  to  the  accumulation  of  2,000  total 
landings  since  installation  of  Post  Mod 
252091  steel  jack  pivots.  Or 

(2)  Within  1,000  landings  after  the  effective 
date  of  this  AD. 

(d)  For  all  Raytheon  Model  BAe  125  Series 
800A  C29A,  U125,  and  Hawker  800  U125A 


airplanes  on  which  Post  Mod  252091  steel 
jack  pivots  (part  numbers  25UM1199A, 
25UM1229A,  and  258UM87-1A)  have  been 
installed:  Accomplish  paragraphs  (d)(l )  and 
(d)(2)  of  this  AD  at  the  times  specified  in 
those  paragraphs. 

(1)  Perform  a  detailed  visual  inspection, 
using  a  lOX  magnifier,  to  detect  cracking  of 
the  sidestay  assembly  jack  pivot  of  the  left- 
and  right-hand  MLG.  in  accordance  with 
Raytheon  Corporate  Jets  Service  Bulletin  SB 
32-233,  Revision  2,  dated  July  28,  1995,  at 
the  later  of  the  times  specified  in  paragraph 
(d)(l)(i)  or  (d)(l)(ii)  of  this  AD.  Thereafter, 
repeat  this  inspection  at  intervals  not  to 
exceed  200  landfngs.  until  the  requirements 
of  paragraph  (d)(2)  of  this  AD  are 
accomplished. 

(i)  Prior  to  the  accumulation  of  1,200  total 
landings  since  the  installation  of  a  steel  jack 
pivot  (Post  Mod  252091).  Or 

(ii)  Within  56  days  or  within  200  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(2)  Prior  to  the  accumulation  of  2,000  total 
landings  on  the  jack  pivot,  or  within  300 
landings  after  the  effective  date  of  this  AD, 
whichever  occurs  later:  Replace  the  sidestay 
jack  pivot  assembly  with  a  new.  improved 
assembly  (part  numbers  25UM1335-1A  and 
25-8UM173-1A)  in  accordance  with 
Raytheon  Corporate  Jets  Service  Bulletin 
SB.32-233-3597A,  dated  July  28, 1995. 
Accomplishment  of  Uiis  replacement 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(e)  If  any  crack  is  detected  during  any 
inspection  required  by  this  AD,  replace  the 
sidestay  jack  pivot  assembly  with  a  new, 
improved  assembly  (part  numbers 
25UM1335-1A  and  25-8UM173-1A)  in 
accordance  with  Raytheon  Corporate  Jets 
Service  Bulletin  SB.32-233-3597A,  dated 
July  28, 1995,  at  the  time  specified  in 
paragraph  (e)(1)  or  (e)(2)  of  this  AD,  as 
applicable.  Accomplishment  of  this 


replacement  constitutes  terminating  action 
for  the  inspection  requirements  of  this  AD. 

(1)  For  airplanes  on  which  a  crack  is 
detected  that  does  not  exceed  the  limits 
specified  in  the  service  bulletin,  replace  the 
assembly  at  the  later  of  the  times  specified 
in  paragraph  (e)(l){i)  or  (e)(l)(ii)  of  this  AD. 

(i)  Within  100  landings  after  the  effective 
dateofthis  AD.  Or; 

(ii)  Within  100  landings  after  the  initial 
detection  of  the  cracking. 

(2)  For  airplanes  on  which  a  crack  is 
detected  that  exceeds  the  limits  specified  in 
the  service  bulletin,  prior  to  further  flight, 
replace  the  assembly  in  accordance  with  the 
service  bulletin. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-1 13,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-1 13. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  the  following  Raytheon  Corporate  Jets 
service  bulletins,  which  contain  the  specified 
list  of  effective  pages: 


Service  bulletin  referenced  and  date 


Page  No. 


Revision  level 
shown  on  page 

Originat 

1  

Original 

2  

1  

Original 

Original 


Date  stx>wn  on 
page 


SB  32-233,  June  24,  1994 

SB  32-233  Revision  1,  July  8,  1994  .. 

SB  32-233  Revision  2,  July  28, 1995 


SB.32-233-3597A.  July  28,  1995 


1-10 

1.2,5  

3,  4,  6-10  . 
1-4.  6,  7.  9 

5 

8,  10 

1-8 


June  24, 1994. 
July  8,  1994. 
June  24,  1994. 
July  28.  1995. 
July  8.  1994. 
June  24, 1994. 
July  28,  1995. 


The  incorporation  by  reference  of  Raytheon 
Corporate  Jets  Service  Bulletin  SB  32-233, 
dated  June  24. 1994.  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  February  3, 1995  (60 
FR  330,  January  4. 1995).  The  incorporation 
by  reference  of  the  remainder  of  the  service 
documents  listed  above  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  Raytheon 
Aircraft  Company.  Manager  Service 
Engineering,  Hawker  Customer  Support 
Department,  P.O.  Bo;c  85,  Wichita,  Kansas 
67201-0085.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 


Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  Suite  700.  Washington. 
DC. 

(i)  This  amendment  becomes  effiective  on 
March  11, 1997. 

Issued  in  Renton,  Washington,  on  January 
27. 1997. 
Dairell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2518  Filed  2-3-97;  8:45  am) 

BILUNG  COM  4«10-1»-U 


14  CFR  Part  39 

[Dodwt  No.  96  MM  86  AD;  Amendment 
39-0914;  AD  97-03-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Jetstream 
Model  4101  Airplanes 

AQBCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
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4101  airplanes,  that  requires  repetitive 
inspections  to  detect  cracking  of  the 
offset  lightening  hole  on  the  drag  brace 
of  the  left  and  right  main  landing  gear 
(MLG);  and  replacement  of  these  braces 
with  braces  having  a  centralized 
lightening  hole.  This  replacement 
terminates  the  repetitive  inspections 
This  amendment  is  prompted  by  a 
report  indicating  that  fatigue  cracking 
was  detected  on  the  upper  link  of  a  drag 
brace.  The  actions  specified  by  this  AD 
are  intended  to  prevent  fatigue  cracking 
of  the  drag  braces  of  the  MLG,  which, 
if  not  corrected,  could  cause  the  MLG  to 
fail  and,  consequently,  result  in  reduced 
controllability  of  the  airplane  during 
takeoff.  landing,  and  taxiing. 
DATES:  Effective  March  11,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  11, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Ofilce  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLBMBITARY  MFORMATKM:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  November  12, 
1996  (61  FR  58016).  That  action 
proposed  to  require  repetitive  detailed 
visual  inspections  of  the  offset 
lightening  hole  on  the  drag  brace  of  the 
left  and  right  MLG  to  detect  cracking. 
That  action  also  proposed  to  require, 
prior  to  further  flight,  the  replacement 
of  any  cracked  brace  with  a  brace  having 
a  centralized  lightening  hole.  Such 
replacement  would  constitute 
terminating  action  for  the  repetitive 
detailed  visual  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  1  Jetstream 
Model  4101  airplane  of  U.S.  registry 
will  be  affected  by  this  AD. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  the  single  U.S. 
operator  is  estimated  to  be  $60  per 
inspectrbn  cycle. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  replacement,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
of  the  required  replacement  on  the 
single  U.S.  operator  is  estimated  to  be 
$120. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-03-08    JetStream  Aircraft  Limited: 

Amendment  39-9914.  Docket  96-NM- 
86- AD. 

Applicability:  Model  4101  airplanes  having 
constructors  numbers  41004  through  41009 
inclusive,  and  41017;  equipped  with  a  main 
landing  gear  (MLG)  on  which  drag  braces 
having  Jetstream  part  numbers  (P/N) 
AIR84352-0  through  AIR84352-4,  inclusive, 
and  having  oi^et  lightening  holes,  are 
installed;  certificated  in  any  category. 

Note  1:  Drag  braces  having  Jetstream  part 
numbers  (P/N)  AIR84352-0  through 
AIK84352-4  inclusive,  can  have  either  offiset 
or  centralized  lightening  holes.  This  AD 
applies  only  to  those  airplanes  equipped 
with  those  drag  braces  that  have  the  offset 
lightening  holes. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modiried,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e^ect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  of  the  drag 
brace  of  the  left  and  right  MIX>  which,  if  not 
corrected,  could  cause  the  MLG  to  fail  and, 
consequently,  lead  reduced  controllability  of 
the  airplane  during  takeofi,  landing,  and 
taxiing,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  perform  a 
detailed  visual  inspection  to  detect  cracking 
at  the  offset  lightening  hole  on  the  drag  brace 
of  the  left  and  right  MLG,  in  accordance  with 
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Part  1  of  Jetstream  Service  Bulletin  J41-32- 
049,  Revision  1,  dated  January  15. 1996. 
Note  3:  Accomplishment  of  the  visual 
inspection  in  accordance  with  Part  1  of 
Jetstream  Service  Bulletin  J41-32-049.  dated 
November  21, 1995,  is  considered  acceptable 
for  compliance  with  this  paragraph. 

(1)  If  no  cracking  is  detected,  repeat  this 
inspection  thereafter  at  intervals  not  to 
exceed  50  hours  time-in-service  until  the 
requirements  of  paragraph  (b)  of  this  AD  have 
been  accomplished. 

(2)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  drag  brace  with  a 
drag  brace  that  has  Jetstream  part  number  (P/ 
N)  AIR84352-4  and  a  centralized  lightening 
hole,  in  accordance  with  Part  2  of  Jetstream 
Service  Bulletin  J41-32-049,  Revision  1, 
dated  January  15, 1996.  This  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  and  replacement  of 
that  brace  required  by  paragraphs  (a)  and  (b), 
respectively,  of  this  AD. 

Note  4:  Accomplishment  of  the 
replacement  in  accordance  with  Part  2  of 
Jetstream  Service  Bulletin  J41-32-049,  dated 
November  21, 1995,  is  considered  acceptable 
for  compliance  with  paragraphs  (a)(2)  and  (b) 
of  this  AD. 

(b)  Within  two  years  after  the  effective  date 
of  this  AD,  replace  any  MLC  drag  brace  that 
has  P/N  AIR84352-0  through  AIR84352-4, 
inclusive,  and  an  offset  lightening  hole,  with 
a  drag  brace  that  has  Jetstream  P/N 
AIR84352-4  and  a  centralized  lightening 
hole,  in  accordance  with  Part  2  of  Jetstream 
Service  Bulletin  J41-32-049,  Revision  1, 
dated  January  15, 1996.  This  replacement 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspectioRS  and  replacments  shall 
be  done  in  accordance  with  Jetstream  Service 
Bulletin  J41-32-049,  Revision  1.  dated 
January  15, 1996,  which  contains  the 
following  list  of  effective  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

2,  4-9  

Original  .... 

Nov.  21,  1995. 

Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1.3 

1  

Jan.  15.  1996. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
March  11,1997. 

Issued  in  Renton,  Washington,  on  January 
28, 1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-2609  Filed  2-3-97;  8:45  am) 

BILUNO  CODE  4«10-13-U 


14  CFR  Part  71 

[Airspace  Docket  No.  97-ASO-2] 

Amendment  to  Class  D  Airspace; 
Homestead,  FL 

AQBICY:  Federal  Aviation 
Administration  (FAA),  EKDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  removes  the 
Class  D  reference  to  effective  days  and 
times,  and  revokes  the  Class  E2  airspace 
at  Homestead,  FL.  The  control  tower  is 
open  continuously  at  the  airport. 
Therefore,  the  reference  to  effective  days 
and  times,  and  the  Class  E2  airspace  is 
not  necessary.  This  amendment  also 
reflects  the  current  name  of  the  airport. 
The  name  of  the  airport  has  changed 
from  Homestead  AFB  to  Dade  County- 
Homestead  Regional  Airport. 
EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMBITARY  INFORMATION: 

History 

The  control  tower  at  Homestead,  FL, 
is  open  continuously.  Therefore,  the 
reference  to  days  and  times  in  the  Class 
D  airspace  description  can  be  deleted. 
As  a  result,  the  Class  D  airspace 
becomes  continuous  and  the  Class  E2 
airspace  can  be  removed.  The  former 


Homestead  AFB  has  been  redesignated 
Dade  County-Homestead  Regional 
Airport.  This  action  will  have  no  impact 
on  the  users  of  the  airspace  in  the 
vicinity  of  the  airport.  This  rule  will 
become  effective  on  the  date  specified 
in  the  DATES  section.  Since  this  action 
only  makes  a  technical  amendment  to 
the  Class  D  airspace  and  eliminates  the 
requirement  for  Class  E2  airspace, 
which  has  no  impact  on  users  of  the 
airspace  in  the  vicinity  of  the  airport, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
description  at  Homestead,  FL,  to  reflect 
that  the  airspace  is  continuous,  removes 
the  Class  E2  airspace  and  corrects  the 
name  of  the  airport  from  Homestead 
AFB  to  Dade  County-Homestead 
Regional  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a  ^ 

regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103.  40113. 
40120;  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D.  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996.  and  effective 
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September  16, 1996.  is  amended  as 
follows: 

Pamgmph  5000    Class  D  airspace. 

•        •        •        *        * 

ASO  FL  D  HomesteMl.  FL  (Ransed] 

Dade  County-Homestead  Regional  Airport, 
FL  - 
(Ut  25*29'18"  N.  long.  80»23'01"  W) 
That  airspace  extending  upward  £rom  the 
surface  to  and  including  2,500  feet  MSL 
within  a  S.5-mile  radius  of  Dade  County- 
Homestead  R^onal  Airport 


ASO  FL  E2  Homestead,  FL  (Removed] 


Issued  in  College  Park,  Georgia,  on  January 
23, 1997. 

Benny  L.  McGUmery. 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

(PR  Doc.  97-2744  Filed  2-3-97;  8:45  am) 

MLUNQ  COM  4t10-1»-M 


14CFRPart71 

[Airipace  Ooctot  No.  ST-ASO-I] 

Amendment  to  Ci«ss  D  Airspace; 
Miami  Opa  Lodta  Airport.  FL 

AGBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

'SUMMARY:  This  amendment  modifies  the 
Class  D  airspace  description  at  Miami 
Opa  Locka  Airport,  FL.  As  a  result  of  an 
amendment  to  Class  D  airspace  at 
Hollywood,  FL,  effective  March  27, 
1997,  a  technical  amendment  to  the 
Miami  Opa  Locka  Airport,  FL.  Class  D 
airsf>ace  is  necessary  to  reflect  the 
modification  to  the  Class  D  airspace  at 
Hollywood,  FL. 

EFFECTIVE  DATE:  0901  UTC,  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPI^MENTARY  INFORMATION: 

History 

The  Class  D  airspace  at  Hollywood, 
FL,  is  amended  effective  March  27, 
1997,  to  accommodate  a  GPS  RWY  9R 
Standard  Instrument  Approach 
Procedure  (SL\P)  at  Nor5i  Perry  Airport. 
The  radius  of  the  Class  D  airspace  at 
Hollywood.  FL,  is  a  reference  point  in 
the  Class  D  airspace  description  for 
Miami  Opa  Locka  Airport,  FL. 
Therefore,  a  technical  amendment  to  the 
Class  D  airspace  description  for  the 
Miami  Opa  Locka  Airport,  FL,  is 


necessary.  This  action  will  have  no 
impact  on  the  users  of  the  airspace  in 
the  vicinity  of  the  airport.  This  rule  will 
become  elective  on  the  date  specified 
in  the  DATES  section.  Since  this  action 
only  makes  a  technical  amendment  to 
the  Class  D  airspace,  which  has  no 
impact  on  users  of  the  airspace  in  the 
vicinity  of  the  Miami  Opa  Locka 
Airport,  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  unnecessary. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modified  the  Class  D  airspace 
description  at  Miami  Opa  Locka 
Airport,  FL,  to  reflect  the  amendment  to 
the  Class  D  airspace  at  Hollywood.  FL. 

The  FA.\  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).- 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART71-{AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspaa. 

•        •        •         •         • 


ASO  FL  D  Miami  Opa  Locka  Aiiport,  FL 

(Revised] 

Miami,  Opa  Locka  Airport,  FL 

(Ut.  25»54'26"  N,  long.  80"16'48"  W) 
Miami  VORTAC 

(Lat  25«57'48"  N,  long.  80"27'38"  W) 
North  Perry  Airport 
(Ut  26''0O'05"  N,  long.  80*14'26"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  3.5-inile  radius  of  Opa  Locka 
Airport  and  within  1.6  miles  each  side  of  the 
Miami  VORTAC  108o  radial,  extending  from 
the  3.5-miIe  radius  to  5  miles  east  of  the 
VORTAC;  excluding  that  airspace  south  of 
25<'52'03"  N,  and  that  portion  north  of  a  line 
connecting  the  2  points  of  intersection  with 
a  3.5-mile  radius  centered  on  the  North  Perry 
Airport.  This  Class  D  airspace  area  is 
efiiENrtive  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
•        •        *        •        • 

Issued  in  College  Park,  Georgia,  on  January 
23. 1997. 

Benny  L  McGlamery, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  97-2743  Filed  2-3-97;  8:45  am) 
MLUNQ  COOC  4t10-19-M 


14  CFR  Part  71 
(Docket  No.  M-nACE-IT] 

Amendment  to  Clasa  E  Airspace,  Knob 
Nostar.lMO 

AGENCY:  Federal  Aviation 
Administration,  E)OT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  rule  amends  the  Class  E 
airspace  area  at  Whiteman  AFB,  Knob 
Noster,  MO.  A  review  of  Class  E 
airspace  revealed  a  need  to  increase  the 
airspace  area  to  contain  Instrument 
Flight  Rules  (IFR)  operations  at 
Whiteman  AFB.  The  effect  of  this  rule 
is  to  provide  additional  controlled 
airspace  for  aircraft  executing  the 
Standard  Instrument  Approatch 
Procedures  (SIAP). 
EFFECTIVE  DATE:  0901  UTC  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  Missouri  64106: 
telephone  number:  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Roister  on  November  8, 1996.  (61  FR 
57772).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 


UMI 
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controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
March  27, 1997.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  January  3, 
1997. 

Qiristopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  97-2645  Filed  2-3-97;  8:45  am] 

BiuMa  coot  4»ie-is-M 


14CFRPart71 
pocket  No.  96-nACE-iq 

Amendment  to  Class  E  Airspace,  Hays, 
KS 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  rule  amends  the  Class  E 
airspace  area  at  Hays  Municipal  Airport. 
Hays,  KS.  A  review  of  Class  E  airspace 
revealed  a  need  to  increase  the  airspace 
area  to  contain  Instrument  Flight  Rules 
(IFR)  operations  at  Hays  Municipal 
Airport.  The  effect  of  this  rule  is  to 
provide  additional  controlled  airspace 
for  aircraft  executing  the  Standard 
Instrument  Approach  Procedures  (SLAP) 
and  for  departing  aircraft  to  transition 
into  controlled  airspace. 
EFFECTIVE  DATE:  0901  UTC  March  27, 
1997. 

FOR  FURHTER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  Qty,  Missouri  64106: 
telephone  Number  (816)  426-3408. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  mie  with  a 
request  for  comments  in  the  Federal 
Register  on  October  30, 1996,  (61  FR 
55882).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticifMted,  and  that 
unless  a  written  adverse  comment  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 


within  the  comment  period,  the 
regulation  would  become  effective  on 
March  27, 1997.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effective  on  that  date. 

Issued  in  Kansas  Qty,  MO  on  January  3, 
1997. 

dristopher  R.  Blum, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  97-2644  Filed  2-3-97;  8:45  am] 

BNJJNQ  CODE  4t10-13-M 


14CFRPart71 

[Docket  No.  9»-ACE-1$I 

Amendment  to  Class  E  Airspace,  Lee's 
Summit,  MO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  rule  amends  the  Class  E 
airspace  area  at  Lee's  Summit  Mimicipal 
Airport,  Lee's  Summit,  MO.  A  review  of 
Class  E  airspace  revealed  a  need  to 
increase  the  airspace  area  to  contain 
Instnunent  FUgbt  Rules  (IFR)  operations 
at  Lee's  Summit  Mimicipal  Airport.  The 
effect  of  this  rule  is  to  provide 
additional  controlled  airspace  for 
aircraft  executing  the  Standard 
Instrument  Approach  Procedures 
(SIAP). 

EFFECTIVE  DATE:  0901  UTC  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Operations  Branch,  ACE-530C,  Federal 
Aviation  Administration,  601  East  12th 
Street,  Kansas  City,  Missouri  64106: 
telephone  number:  (801)  426-3408. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  conunents  in  the  Federal 
Roister  on  October  30, 1996,  (61  FR 
55882).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
conunents  were  anticipated,  and  that 
unless  a  written  adverse  comment  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  conunent  period,  the 
regulation  would  become  effective  on 
March  27, 1997.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  final  rule  will  become 
effiective  on  that  date. 


Issued  in  Kansas  Qty,  MO  on  January  3, 
1997. 

Christopher  R.  Bhun, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc  97-2643  Filed  2-3-97;  8:45  am] 

MJJNO  COM  4»ie-1»-H 


14CFRPart71 

[Alnpeee  Docket  No.  96-ASO-32] 

Amendment  to  Class  E  Alrspscs; 
Tampa,  PL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

XicmON:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Tampa,  FL.  A 
GPS  RWY  16  Standard  Instrument 
Approach  Procedure  (SLAP)  has  been 
developed  for  Clearwater  Air  Park, 
Clearwater,  FL.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (ACL)  is  needed 
to  acconunodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  operating 
status  of  the  airport  will  change  from 
VFR  to  include  IFR  operations 
conciurent  with  publication  of  the 
SL\P. 

EFFECTIVE  DATE:  0901,  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  27, 1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  Class  E  airspace 
at  Tampa.  FL  (61  FR  60239).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Clearwater 
Air  Park,  Clearwater,  FL 

Interested  {tarties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16. 1996.  The 
Class  E  airspace  designation  listed  in 
this  document  will  be  pubhshed 
subsequently  in  the  Order. 
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The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Qass  E  airspace  at 
Tampa.  PL.  A  GPS  RWY  16  SIAP  has 
been  developed  for  Qearwater  Air  Park, 
Qearwater.  FL  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  The  operating 
status  of  the  airport  will  change  bom 
VFR  to  include  IFR  operations 
concurrent  with  publication  of  the 
SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore,  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Sobjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  refarence. 
Navigation  (air). 

AdoptioD  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Amfawity:  49  U.S.C  106(g);  40103.  40113, 
40120:  EO  10854,  24  FR  9565,  3  CFR,  195»- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Annended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective ' 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  GA  ES  Tampa,  FL  (Reviied) 

Tampa  International  Airport.  FL 


(Lat  2r58'32"N,  long.  82*32'00'^ 
St  Petersbtug^Ileaiwater  International 
Airport 

(Lat  27«54'39"N.  long.  82*41'15'^ 
MacDillAFB 

(Ut  27«50'57"N,  long.  82*31'17"W) 
Peter  O  Knight  Airport 

(Ut  27«54'56"N.  long.  82'26'57"W) 
Albert-Whitted  Airport 

(Ut  27'45'54"N,  long.  82»37'37'^ 
Vandenberg  Airport 

(Ut  28«00'31"N.  long.  82"20'59"W) 
Qearwater  Air  Park 

(Ut  27«58'35'?a,  long.  82'45'31"W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mlle  radius 
of  Tampa  International  Airport,  St. 
Petersburg-Clearwater  International  Airport, 
MacDill  AFB  and  Peter  O  Knight  Airport,  and 
within  a  6.3-mile  radius  of  Albert-Whitted 
Airport,  Vandenberg  Airport  and  Clearwater 
Air  Park,  excluding  that  airspace  within  the 
Lakeland,  FL,  Class  E  airspace  area. 
*         *         •         *         • 

Issued  in  College  Park,  Georgia,  on  January 
27. 1997. 

Bsniiy  L.  McGlcBcry, 

Acting  Manager,  Air  Traffic  Division, 

Southern  i?egJon. 

[FR  Doc  97-2642  Filed  2-3-97;  8:45  am] 

aa^MQ  COM  4t1»-1»4l 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ANM-023) 

Amendmant  of  Class  E  Airspaca; 
Cortaz,  Colorado 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the 
Cortez,  Colorado,  Qass  E  airspace  to 
accommodate  a  new  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  the 
Cortez-Montezuma  County  Airport. 
EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  MFORMATICN  CONTACT: 
James  C.  Frala.  Operations  Branch. 
ANM-532.4.  Federal  Aviation 
Administration,  Docket  No.  96-ANM- 
022. 1601  Lind  Avenue  S.W.,  Ronton, 
Washington  98055-4056;  telephone 
number  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  29, 1996,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  amend  Class  E  airspace  at 
Cortez,  Colorado,  to  accommodate  a 
new  GPS  SIAP  to  the  Cortez-Monteziuna 
County  Airoort  (61  FR  60659). 

biterested  parties  were  invited  to 
participate  in  the  rulemaking 


proceeding  by  submitting  written 
comments  on  the  proposal.  No 
comments  were  received. 

The  coordinates  for  this  airspace 
docket  are  based  on  NorUi  American 
Datmn  83.  Class  E  airspace  areas 
extending  upward  bom  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996. 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  Federal 
Aviation  Regulations  amends  Class  E 
airapace  at  Cortez.  Colorado.  The  FAA 
has  determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  nile 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendmoit 

In  consideration  of  the  foregoing,  the 
FAA  amends  14  CFR  part  71  as  follows: 

PART71— (AMENDEPI 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Attthority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


UMI 
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ANM  CO  ES  Cortez,  CO  [Revised] 

Cortez-Montezuma  County  Airport,  CO 
(lat.  a/MB'ir'N,  long.  108"'37'41"W) 

Cortez  VOR/DME 
(lat.  37''23'23"N,  long.  108«33'42"W) 
That  airspace  extending  upward  from  700 
feet  above  the  sur&ce  within  a  7-mile  radius 
of  the  Cortez-Montezuma  County  Airport, 
and  within  3.1  miles  each  side  of  the  Cortez 
VOR/DME  184°  and  004"  radials  extending 
from  the  7-mile  radius  to  10.1  miles  north  of 
the  VOR/DME;  that  airspace  extending 
upward  from  1,200  feet  above  the  surmce 
beginning  at  lat.  37'52'00"N,  long. 
108''52'00"W;  to  lat.  37"48'00"N,  long. 
108''29'0O"W;  to  lat.  37'40'00"N.  long. 
108''22'00"W;  to  lat.  37''16'00"N,  long. 
108''22'00"W;  to  lat.  37''12'00"N,  long. 
108''31'30"W;  to  lat.  37°04'00"N,  long. 
108»37'00"W;  to  lat.  37''04'00"N,  long. 
108''57'00"W;  to  lat.  37"'16'00"N,  lorig. 
108''50'00"W;  to  lat.  37"'30'00"N,  long. 
109''03'00"W;  to  lat.  37'47'00"N,  long. 
109"'03'00"W;  thence  to  the  point  of 
beginning. 
•         •         •         •         * 

Issued  in  Seattle,  Washington,  on  January 
16, 1997. 

Glenn  A.  Adams  m. 
Assistant  Manager,  Air  Traffic  Division, 
North  west  Moun  tain  Region . 
(FR  Doc.  97-2638  Piled  2-3-97;  8:45  am] 
Bn.Lma  code  4ti»-i$-« 


14CFRPart97 

IDocket  No.  28786;  Amdt  No.  1780] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirments.  These 
changes  are  designed  to  provide  safe 
and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 


ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination: 

1.  FAA  Rules  Docket,  FAA  • 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase:  Individual  SIAP  copies 
may  be  obtained  &om: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription:  Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
EKvision,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-8277. 

SUPPLBNENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 


affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  f»art  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeUness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  hi 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  Right 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  efiiective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
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amendment  will  not  have  a  signiflcant        Federal  Aviation  Regulations  (14  CFR 
economic  impact  on  a  substantial  part  97)  is  amended  by  establishing, 

number  of  small  entities  under  the  amending,  suspending,  or  revoking 

criteria  of  the  Regulatory  Flexibility  Act.     Standard  Instrument  Approach 

Procedures,  effective  at  0901  UTC  on 


List  of  Subjects  in  14  CFR  Fart  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January  24, 
1997. 

TlMHnas  C  Accardi, 

Director,  FUgfit  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 


authority  delegated  to  me,  part  97  of  the      "^^)(2). 


2.  Part  97  is  amended  to  read  as 
follows: 

M  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
,^^         ^     .  ,  §  97.27  NDB,NDB/DME;§  97.29  ILS. 

1.  The  authority  citaUon  for  part  97  is      ilS/dME.  ISMLS,  MLS,  MLS/DME, 
revised  to  read  as  follows:  MLS/RNAV;  §  97.31  RADAR  SIAPs; 

Authority:  49  U.S.C.  40103, 40113. 40120,       §  97.33  RNAV  SL\Ps;  and  §  97.35 
44701: 49  U.S.C.  106(g);  and  14  CFR  COPTER  SL\Ps,  identified  as  follows: 


the  dates  specifled,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 


Effective  Upon  Publication 


FOG  date 


01/06/97  .. 
01/06^7  .. 
01A»97  .. 
01/09/97  .. 
Q1/1(V97  .. 
01/13^7  .. 
01/14/97  .. 
01/14/97  .. 
01/14/97  .. 
01/15/97  . 
01/15/97  .. 
01/15/97  ... 
01/15/97  .., 
01/15/97  ... 
01/1S/97  ... 
01/15/97  ... 
01/16/97  ... 
01/17/97  ... 
01/21/97  ... 
01/21/97  ... 
01/21/97  ... 
01/22«7  ... 
01/22/97  ... 
07/23/96  ... 


State 


AZ  . 

NO. 
NO. 
TX  . 
FL.. 
AZ  . 
CA. 
CA. 
Ml  .. 
AR., 
AR  .. 
IL  .... 
IL  .... 
IL  .... 
MO  . 
VT  .. 
MO  . 
AR.. 
MN  . 
MN  . 
MN  . 
Ml  ... 
Ml  ... 
HY  ... 


City 


PHOENIX 

RALEIGH-OURHAM  ... 
RALEIGH-DURHAM  ... 

AMARILLO 

PENSACOLA  

CHANDLER  , 

CHINO  

SANTA  MONICA  

DETROIT 

NEWPORT  

NEWPORT  

CHICAGO 

CHICAGO 

CHICAGO 

EXCELSIOR  SPRINGS 

RUTLAND  

MONROE  CITY  

NEWPORT  

MINNEAPOLIS  

MINNEAPOLIS  

MINNEAPOUS  

SAGINAW 

SAGINAW 

SYRACUSE  


Airport 


WILLIAMS  GATEWAY  

RALEIGH-DURHAM  INTL 
RALEIGH-DURHAM  INTL 

AMARILLO  INTL 

PENSACOLA  REGIONAL  . 

CHANDLER  MUNI 

CHINO  

SANTA  MONICA  MUNI 

WILLOW  RUN  

NEWPORT  MUNI 

NEWPORT  MUNI  

CHICAGO  OHARE  INTL  ... 
CHICAGO  OHARE  INTL  ... 
CHICAGO  OHARE  INTL  ... 


FDC 
Nuniber 


EXCELSIOR   SPRINGS  MEMO- 
RIAL. 
RUTLAND  STATE 


MONROE  CITY  REGIONAL 
NEWPORT  MUNI  


ANOKA  COUNTY-BLAINE 

ARPT  (JANES  FIELD). 
ANOKA  COUNTY-BLAINE 

ARPT  (JANES  FIELD). 
ANOKA  COUNTY-BLAINE 

ARPT  (JANES  FIELD). 
HARRY  W.  BROWNE  

HARRY  W.  BROWNE 

SYRACUSE  HANCOCK  INTL 


FDC  7/ 

0168 
FDC  7/ 

0178 
FDC  7/ 

0179 
FDC  7/ 

0196 
FDC  7/ 

0227 
FDC  7/ 

0264 
FDC  7/ 

0274 
FDC  7/ 

0272 
FDC  7/ 

0286 
FDC  7/ 

0319 
FDC  7/ 

0321 
FDC  7/ 

0303 
FDC  7/ 

0304 
FDC  7/ 

0305 
FDC  7/ 

0302 
FDC  7/ 

0317 
FDC  7/ 

0306 
FDC  7/ 

0347 
FDC  7/ 

0406 
FDC  7/ 

0407 
FDC  7/ 

0408 
FDC  7/ 

0423 
FDC  7/ 

04223 
FDC  6/ 

5160 


SIAP 


VOR  OR  TACAN  OR  GPS  RWY 

30C  ORIG-B. 
ILS  RWY  231  AMDT  5B. 

RADAR-1  AMDT  7A 

ILS  RWY  4  AMDT  21. 

RADAR-1.  AMDT  3. 

VOR  OR  GPS  RWY  4L  AMDT  5. 

ILS  RWY  26  AMDT  4. 

VOR  OR  GPS-A  AMDT  10. 

ILS  RWY  23L  AMDT  7. 

GPS  RWY  18,  ORIG. 

NDB  RWY  36.  AMDT  7. 

ILS  RWY  22R  AMDT  6. 

ILS  RWY  22L  AMDT  4. 

ILS  RWY  4R  AMDT  6A. 

VOR  OR  GPS  RWY  19.  ORIG- 

A. 
LDA  1  RWY  19  AMDT  7A. 

RNAV  RWY  27.  ORIG. 

GPS  RWY  36,  ORIG. 

VOR/DME  RWY  26  AMDT  3. 

VOR  OR  GPS  RWY  8  AMDT  10. 

RNAV  OR  GPS  RWY  17  AMDT 

2. 
NDB  OR  GPS  RWY  27  ORIG. 

VOR/DME  OR  GPS-A  AMDT  3. 

VOR  OR  GPS  RWY  14.  AMDT 
21. 


Newport 

Newport  Mimi 
Arkansas 


GPS  RWY  18.  ORIG 
FDC  Date:  1/15/97 


FDC  7/0319/M19/FI/P  Newport  Mimi, 
Newport,  AR.  GPS  RWY  18,  ORIG  .  .  . 
S-18  MDA  660/HAT  421  ALL  CATS. 
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VIS  CAT  C  VA.  CmCUNG  CATS  A/B/ 
C  MDA  720/HAA  481.  Batesville 
ALSTG  MNMS  S-18  MDA  760/HAT 
521  ALL  CATS.  VIS  CAT  C  1 V2.  CAT  D 
1%.  CIRCLING  CATS  A/B/C  MDA  800/ 
HAA  561.  This  is  GPS  RWY  18,  ORIG- 
A. 

Newport 

Newport  Muni 

Arkansas 

NDB  RWY  36.  AMDT  7  .  .  . 

FDC  Date:  1/15/97 

FDC  7/G321/M19/FI/P  Newport  Muni. 
Newport,  AR.  NDB  RWY  36,  AMETT  7 
.  .  .  S-36  MDA  760/HAT  521  ALL 
CATS.  VIS  CAT  C  VA.  VIS  CAT  D  1%. 
CIRCLING  CATS  A/B/C  MDA  760/HAA 
521.  Batesville  ALSTG  MNMS  S-36 
MDA  860/HAT  621  ALL  CATS.  VIS 
CAT  C  1^4.  CAT  D  2.  CIRCLING  MDA 
860/HAA  621  ALL  CATS.  VIS  CAT  C 
1%.  This  is  NDB  RWY  36,  AMDT  7A. 

Newport 

Newport  Muni 

Arkansas 

GPS  RWY  36,  ORIG .  .  . 

FDC  Date:  01/17/97 

FDC  7/0347/M19/FI/P  Newport  Muni, 
Newport,  AR.  GPS  RWY  36,  ORIG  .  .  . 
S-36  MDA  660/HAT  421  ALL  CATS, 
VIS  CAT  C  1  V«.  CIRCLING  CATS  A/B/ 
C  MDA  720/HAA  481.  Batesville 
ALSTG  MNMS  S-36  MDA  760/HAT 
521  ALL  CATS.  VIS  CAT  C  IVz,  CAT  D 
1%,  CIRCLING  CATS  A/B/C  MDA  800/ 
HAA  561.  This  is  GPS  RWY  36,  ORIG- 
A. 

Phoenix 

Williams  Gateway 
Arizona 

VOR  OR  TACAN  OR  GPS  RWY  30C 
ORIG-B.  .  . 

FDC  Date:  01/08/97 

FDC  7/0168/IWA/FI/P  Williams 
Gateway,  Phoenix,  AZ.  VOR  OR  TACAN 
OR  GPS  RWY  30C  ORIG-B  .  .  .  S-30C 
.  .  .  VIS  1  CATS  A/B.  VIS  IV2  CATS  C/ 

D,  VIS  CAT  E  1%.  DME  MNMS  .  .  .  S- 
30C  VIS  1  CATS  A/B/aD;  VIS  IV4  CAT 

E.  CIRCLING  CAT  A  MDA  1760/HAA 
380.  Delete  note  .  .  .  Inop  light  table 
does  not  apply  to  S-30C  CAT  D.  CAT 
E  Add  Vt  mile  for  inop  ALSF.  This  is 
VOR  OR  TACAN  OR  GPS  RWY  30C 
ORIG-C. 

Chandler 

Chandler  Muni 

Arizona 

VOR  OR  GPS  RWY  4L  AMDT  5  .  .  . 

FDC  Date:  01/13/97 

FDC  7/0264/CHD/  FI/P  Chandler 
Muni,  Chandler,  AZ.  VOR  OR  GPS  RWY 
4LAMDT5.  .  .  S-4L  MDA  1680/HAT 
446  CATS  A/B/C.  VIS  CAT  C 1 V*. 


CIRCLING  CAT  A  MDA  1680/HAA  438 
CAT  A.  Phoenix  ALSTG  MNMS  .  .  .  S- 
4L  MDA  1760,  HAT  526  CATS  A/B/C, 
VIS  1.  CAT  C  VIS  V/2.  CIRCLING  MDA 
1780,  HAA  538  CATS  A/B/C/.  CAT  A/ 
B  VIS  1,  CAT  C  VIS  1»/^.  This  is  VOR 
OR  GPS  RWY  4L  AMDT  5A. 

Santa  Monica 

Santa  Monica  Muni 

California 

VOR  OR  GPS-A  AMDT  10  .  .  . 

FDC  Date:  01/14/97 

FDC  7/0272/SMO/FI/P  Santa  Monica 
Muni,  Santa  Monica.  CA.  VOR  OR  GPS- 
A  AMDT  10  .  .  .  Add  ATTN  symbol  in 
profile  view  at  culve  *  and  at  1120  *. 
Also  add  ATTN  symbol  it  end  of 
stepdown  MNMS  title.  CULVE  DME/ 
RADAR  MINIMA  '—Add  note  with 
ATTN  symbol  in  profile  view  .  .  . 
*  When  control  tower  closed,  DME 
required.  This  is  VOR  OR  GPS-A  AMDT 
lOA. 

China 

Chino 

California 

ILS  RWY  26  AMDT  4  .  .  . 

fix:  Date:  01/14/97 

FDC  7/0274/CNO/FI/P  Chino.  Chino, 
CA.  ILS  RWY  26  AMDT  4  .  .  .Change 
all  reference  to  RWY  08/26  TO  08L/26R 
This  is  ILS  RWY  26R  AMDT  4A. 

Pensacola 

Pensacola  Regional 

Florida 

RADAR-1,  AMDT  3  .  .  . 

FDC  Date:  01/10/97 

FDC  7/0227/PNS/FI/P  Pensacola 
Regional,  Pensacola,  FL.  RADAR-1, 
AMDT  3.  .  .  S-8  MDA  880  HAT  780 
ALL  CATS.  VIS  CAT  B  1 V4,  CAT  C  2V4, 
CAT  D  2V2.  S-17  MDA  640  HAT  519 
ALL  CATS.  VIS  CAT  C  5000  RVR,  CAT 
D  6000  RVR  S-26  MDA  580  HAT  468 
ALL  CATS.  VIS  CAT  C  1 V4.  CAT  D  V/z. 
CIRCLING  MDA  880  HAA  759  ALL 
CATS.  VIS  CAT  B  1 V.,  CAT  C  2y4,  CAT 
D  2'/i.  Delete  note  .  .  .CATDASR-17 
VIS  increased  to  RVR  6000  for  inop 
SALSR.  ALTN  MINS  .  .  .  CAT  C  800- 
2  V4,  CAT  D  800-2'/i.  This  is  RAD-\R-    . 
1  AMDT  3A. 

Chicago 

Chicago  O'Hare  Intl 

Illinois 

ILS  RWY  22R  AMDT  6  .  .  . 

FDC  Date:  01/15/97 

FDC  7/0303/ORD/FI/P  Chicago 
O'Hare  InU,  Chicago.  IL.  ILS  RWY  22R 
AMDT  6.  .  .  S-4LS  22R  VIS  ALL  CATS 
2400:  S-LOC  22R  VIS  CAT  A,  B  2400, 
CAT  C  5000.  CAT  D  6000.  DME  MNMS 
.  .  .  S-LOC  22R  VIS  CAT  A.  B  &  C 
2400,  CAT  D  4000.  This  is  ILS  RWY  22R 
AMDT  6A. 


Chicago 

Chicago  O'Hare  Intl 

Illinois 

ILS  RWY  22L  AMDT  4.  .  . 

FDC  Date:  01/15/97 

FDC  7/0304/ORD/FI/P  Chicago 
O'Hare  Intl,  Chicago,  IL.  ILS  RWY  22L 
AMDT4.  .  .S-ILS22L  VIS  ALL  CATS 
2400;  S-LOC  22L  VIS  CAT  A.  B  *  C 
2400,  CAT  D  4000.  This  is  ILS  RWY  22L 
AMDT4A. 

Chicago 

Chicago  O'Hare  bitl 

Illinois 

ILS  RWY  4R  AMDT  6A  .  .  . 

FDC  Date:  01/15/97 

FDC  7/0305/ORD/FI/P  Chicago 
O'Hare  Intl.  CHICAGO.  IL.  ILS  RWY  4R 
AMDT6A.  .  .  S-ILS  4R  VIS  ALL  CATS 
2400;  S-LOC  4R  VIS  CAT  A.  B  2400, 
CAT  C  5000,  CAT  D  6000.  This  is  ILS 
RWY  4R  AMDT  6B. 

Detroit 

Willow  Run 

Michigan 

ILS  RWY  23L  AMDT  7  .  .  . 

FDC  Date:  01/14/97 

FDC  7/0286/YIP/FI/P  Willow  Run, 
Detroit.  MI.  ILS  RWY  23L  AMDT  7  .  .  . 
S-ILS  23L  DH  958/HAT  250  ALL  CATS; 
FK  V4  ALL  CATS.  S-LOC  23L  VIS  V4 
,CAT  A/B.  Inop  table  does  not  apply  to 
S-ILS  23L.  For  inop  MALSR  increase  S- 
LOC  23L  CATS  A/B  VIS  TO  1  MILE. 
This  is  ILS  RWY  23L  AMDT  7a. 

Saginaw 

Harry  W.  Browne 

Michigan 

VOR/DME  OR  GPS-A  AMDT  3  .  .  . 

FDC  Date:  01/22/97 

FDC  7/04223/3SG/  FI/P  Harry  W. 
Browne.  Saginaw,  MI.  VOR/DME  OR 
GPS-A  AMDT  3.  .  .Delete 
CAAUnON  note  .  .  .  Tall  towers  2.2 
miles  north  northeast  of  airport.  Delete 
note.  .  .  After  2200  LCL  activate  MIRL 
and  REIL  RWYS  5/23.  9-27  and  VASI 
RWYS  9  AND  27— CTAF.  This  is  VOR/ 
DME  OR  GPS-A.  AMDT  3A. 

Saginaw 

Harry  W.  Browne 

Michigan 

NDB  OR  GPS  RWY  27  ORIG  .  .  . 

FDC  Date:  01/22/97 

FDC  7/0423/3SG/  FI/P  Harry  W. 
Browne.  Saginaw,  MI.  NDB  OR  GPS 
RWY  27  ORIG.  .  .  Change  FAF  to 
runway  threshold  distance  to  5.78  NM. 
Delete CAAUnON  note  .  .  .Tall  towers 
2.2  miles  north  northeast  of  airport. 
Delete  note  .  .  .  After  2200  LCL  activate 
MIRL  and  REIL  RWYS  5/23,  9-27  and 
VASI  RWYS  9  AND  27— CTAF.  This  is 
NDB  OR  GPS  RWY  27  ORIG-A. 


17<u1a>,aI     Daxn<?ta»      /     \Tn^       CO       Mn       O?      /     Tiioo/^aii       17<lV>l.>lQr<l     A        1  QQ7      /     Piilcc     on/4     D<wii  ilot  innc 
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Minneapolis 

Anoka  Ccunty-Blaine  Arpt  (Janes  Field) 
Minnesota 

VOR/DMERWY28AMDT3.  .  . 
FDC  Date:  01/21/97 

FDC  7/0406/ANE/  FI/P  Anoka 
County-Blalne  Arpt  (Janes  Field), 
Minneapolis,  MN.  VOR/DME  RWY  26 
AMDT3.  .  .Delete note.  .  .Use 
Crystal  ALSTG,  when  not  avbl  use 
Minneapolis  ALSTG  and  increase  all 
MDA'S  40  feet.  Alternate  MNMS— 
STANDARD.  This  is  VOR/DME  RWY  26 
AMDT3A. 

h4iniu!upoUs 

Anoka  County-Blaine  Arpt  Oanes  Field) 
Minnesota 

VORORGPSRWY8AMDT10.  .  . 
FDC  Date:  01/21/97 

FDC  7/0407/ ANE/  FI/P  Anoka 
County-Blaine  Arpt  (Janes  Field), 
MinneapoUs,  MN  VOR  OR  GPS  RWY  8 
AMDTlO.  .  .Delete note.  .  .Use 
Crystal  ALSTG,  when  not  avbl  use 
Minneapolis  ALSTG  and  increase  all 
MDA'S  40  feet.  Alternate  MNMS— 
STANDARD.  This  is  VOR  OR  CPS  RWY 
8AMDT10A. 

Min7ieapo7is 

Anoka  County-Blaine  Arpt  (Janes  Field) 
Minnesota 

RNAVORGPSRWY17AMDT2.  .  . 
FDC  Date:  01/21/97 

FDC  7/0408/ANE/  FI/P  Anoka 
County-Blaine  Arpt  (Janes  Field), 
Minneapolis.  MN.  RNAV  OR  GPS  RWY 
17AMDT2.  .  .Delete note.  .  .Use 
Crystal  ALSTG,  when  not  avbl  use 
Minneapolis  ALSTG  and  increase  all 
MDA'S  40  feet.  Alternate  MNMS— 
STANDARD.  This  is  RNAV  OR  GPS 
RWY  17  AMDT  2A. 

Excelsior  Springs 

Excelsior  Springs  Manorial 

Missouri 

VOR  OR  GPS  RWY  19,  ORIG-A  .  .  . 

FDC  Date:  1/15/97 

FDC  7/0302J3E3U  FI/P  Excelsior 
Springs  Memorial,  Excelsior  Springs, 
MO.  VOR  OR  GPS  RWY  19.  ORIG-A 
.  .  .  S-19  MDA  1580/HAT  583  CAT  A 
and  B,  CAT  C  N/A.  CIRCLING  MDA 
1580/HAA  583  CAT  A  AND  B,  CAT  C 
N/A.  This  is  VOR  OR  GPS  RWY  19. 
ORIG-B. 

Monroe  CSty 

Monroe  Qty  Regional 

Missouri 

RNAV  RWY  27.  ORIG .  .  . 

FDC  Date:  1/16/97 

FDC  7/QZQ%nfJS2l  FI/P  Monroe  Qty 
Regional,  Monroe  Qty.  MO.  RNAV 
RWY  27,  ORIG.  .  .TRMLRTEALT 
from  MACON  VOR/DME  (MCM)  to 


Spring  WP  2600.  This  is  RNAV  27, 
ORIG-A. 

Raleigh-Durham 

Raleigh-Durham  Intl 
North  Carolina 
ILS  RWY  23L  AMDT  5B.  .  . 
FDC  Date:  1/08/97 

FDC  7/0178/RDU/  FI/P  Raleigh- 
Duriiam  Intl.,  Raleigh-Durham,  NC.  ILS 
RWY  23L  AMDT  5B  .  .  .  S-LOC  23L 
MDA  920/HAT  484  ALL  CATS,  VIS 
CAT  D  1.  This  is  ILS  RWY  23L  AMDT 

Raleigh-DuHiam 

Raleigh-Durham  Intl 
North  Carolina 
RADAR-1  AMDT  7A .  .  . 
FDC  Etete:  01/08/97 

FDC  7/0179/RDU/  FI/P  Raleigh- 
Durham  Intl,  Raleigh-Durham  NC. 
RADAR-1  AMDT  7A  .  .  .S-23RMDA 
920/HAT  510  ALL  CATS.  VIS  CAT  C 
RVR  5000.  This  is  RADAR-1  AMDT  7B. 

Syracuse 

Syracuse  Hancock  Intl 

New  York 

VOR  OR  GPS  RWY  14,. AMDT  21.  .  . 

FDC  Date:  07/23/96 

FDC  6/5160/SYR/  FI/P  Syracuse 
Hancock  Intl,  Syracuse,  NY.  VOR  OR 
a>S  RWY  14,  AMDT  21 .  .  .MDA  880/ 
HAA  463  ALL  CATS,  CAT  D  VIS  1 1/ 
2.  This  is  VOR  OR  GPS  RWY  14  AMDT 
21A. 

Amarillo 

Amarillo  Intl 

Texas 

ILS  RWY  4  AMDT  21 .  .  . 

FDC  Date:  01/09/97 

FDC  7/0196/AMA/FI/P  Amarillo  Intl, 
Amarillo,  TX.  ILS  RWY  4  AMDT  21 .  .  . 
Delete  al  ref  to  I-AMA  DME.  Delete 
profile  note.  .  .Use  I-AMA  DMA 
when  on  loc  course.  Add  note  .  .  .  ADF 
required.  This  is  ILS  RWY  4  AMDT 
21A. 

Rutland 

Rutland  State 

Vermont 

LDA  1  RWY  19  AMDT  7A .  .  . 

FDC  Date:  01/15/97 

FDC  7/0317/RUT/JT/P  RuUand  State, 
RuUand,  VT.  LDA  1  RWY  19  AMDT  7A 
.  .  .  Terminal  route  MISIN  INT  to  IRA 
NDB.  .  .  Add  NOPT.  Tliis  is  LDA  1 
RWY  19  AMDT  7B. 
(FR  Doc  97-2641  Filed  2-3-97;  8:45  am] 

■UMQ  COM  4*10-1»4I 


14CFRPart97 

[Doeiwt  Na  2878S;  Amdt  No.  17791 

MN  2120-AA66 

Standard  Instrument  Approach 
Proceduras;  Miscellaneous 
Afnendments 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKNl:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  c^uiges  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effsctive  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located:  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  PuirAase— Individual  SIAP 
copies  may  be  obtained  fit>m: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591 ;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
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Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLBMENTARY  INFORMAtlON:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  tlie  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  or  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  oamplete  description 
of  each  SL^P  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  eff^ective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 


Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington.  DC  on  January  24, 
1997. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120.  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97J27, 97.29,  97.31, 97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC.  LOC/DME. 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§97.33  RNAV  SIAPs;  and  §97.35 
COPTER  SIAPs.  identified  as  follows: 


*  *  •  Effective  February  27,  1997 

Columbus.  OH.  Port  Columbus  Intl.  LOC  BC 
RWY  28R,  Amdt  6  CANCELLED 

Salem.  OH,  Salem  Airpark  Inc.  VOR  or  GPS- 
A,  Amdt  1 

•  •  *  Effective  March  27.  1997 

Hemet.  CA,  Heraet-Ryan.  GPS  RWY  5.  Orig 
Deland,  PL,  Deland  Muni-Sidney  H.  Taylor 

Field.  NDB  OR  GPS  RWY  30.  Amdt  1 
Deland,  FL,  Deland  Muni-Sidney  H.  Taylor 

Field,  GPS  RWY  5,  Orig 
Deland,  FL,  Deland  Muni-Sidney  H.  Taylor 

Field,  GPS  RWY  12,  Orig 
Olathe,  KS,  JoHhson  County  Executive,  NDB 

RWY  36,  Orig 
Somerset.  KY.  Somerset-Pulaski  Co-J  T 

Wilson  Field.  GPS  RWY  22,  Ch-ig 
St  Cloud.  MN.  St  Cloud  Regional.  GPS  RWY 

5.  Orig 
St  Cloud.  MN.  St  Cloud  Regional.  GPS  RWY 

23.  Orig 
Lee's  Summit,  MO.  Lee's  Summit  Muni.  GPS 

RWY  29.  Orig 
Great  Falls.  MT.  Great  Falls  Intl.  RADAR-1. 

Amdt  10,  CANCELLED 
Rutherfordton.  NC.  Rutherford  County.  GPS 

RWY  1.  Orig 
Newark,  OH,  Newark-Heath,  GPS  RWY  27. 

Orig 
Tiffin.  OH.  Seneca  County.  GPS  RWY  24. 

Orig 
Wooster.  OH.  Wayn«  County.  GPS  RWY  28. 

Orig 
Aurora.  OR,  Aurora  State,  GPS  RWY  17.  Orig 
Aurora,  OR,  Aurora  Stale,  GPS  RWY  35,  Orig 
Bellingham,  WA.  Bellingham  Intl.  GPS  RWY 

16,  Orig 
Bellingham,  WA,  Bellingham  Intl.  GPS  RWY 

34.  Orig 
Friday  Haibor.  WA.  Friday  Harbor.  RADAR- 

1.  Amdt  lA.  CANCELLED 
Kelso.  WA,  Kelso-Longview,  GPS  RWY  12. 

Orig 

Note:  The  FAA  published  an  amendment 
of  the  Federal  Aviation  Regulations  (Vol  62. 
No.  IS,  page  34S3,  dated  January  23. 1997) 
under  Section  97.27.  in  Docket  No.  28777. 
Amdt  No.  1776  to  Part  97.  which  is  hereby 
amended  as  follows: 

Change  the  effective  date  of  publication 
from  February  27. 1997  to  March  27, 1997. 
for  the  following  standard  instrument 
approach  procedure:  Unalakleet.  AK. 
Unalakleet.  MLS  RWY  14.  Orig. 

[FR  Doc.  97-2640  Filed  2-3-97;  8:45  am) 
BIUMQ  CODE  4«10-1*-M 


Coast  Guard 

33  CFR  Part  117 
[CCQDOa-96-062] 
RIN2115-AE47 

Temporary  Drawbridge  Regulations: 
Mississippi  River,  Iowa  and  Illinois 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  This  doc;ument  temporarily 
allows  four  drawbridges  on  the  Uppwr 
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Mississippi  River  to  change  firom  the  on- 
demand  opening  requirements 
governing  drawbridges.  This  action  is 
necessary  in  order  for  the  bridges  to 
undergo  required  maintenance.  Winter 
conditions  on  the  Upper  Mississippi 
River,  coupled  with  the  closure  of  many 
Corps  of  Engineers'  locks  until  March 
1997,  will  preclude  any  significant 
navigation  demands  for  bridge 
openings. 

DATES:  Section  117.35-T08-O62  is 
effective  from  January  17  through  March 
1. 1997. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  EKrector,  Western  Rivers 
Operations,  Eighth  Coast  Guard  District, 
Bridge  Branch,  1222  Spruce  Street,  St. 
Louis,  MO  63103-2832,  telephone  314- 
539-3900  extension  378. 
SUPPLEMENTARY  MFORIIATION:  This 
action  promulgates  temporary 
regulations  for  drawbridge  closures  due 
to  required  winter  bridge  maintenance 
work.  In  accordance  with  5  U.S.C.  533, 
a  notice  of  proposed  rulemaking  has  not 
been  published  and  good  cause  exists 
for  making  this  rule  efliective  in  less 
than  30  days  from  publication.  Delaying 
implementation  of  the  regulation  will 
not  benefit  navigation  and  would  result 
in  unnecessary  additional  operating 
costs  to  the  bridge  owners. 

DiKussion  of  Regulation 

These  drawbridge  operation 
amendments  have  been  coordinated 
with  the  commercial  waterway  industry 
by  telephone.  Director  Western  Rivers 
Gyrations,  Bridge  Administration, 
contacted  the  chairman  of  the  River 
Industry  Action  Committee,  an 
association  of  commercial  towboat 
companies  that  operate  on  the  Upper 
Mississippi  River.  The  chairman  of  the 
committee  reviewed  these  changes,  and 
based  on  his  knowledge  of  waterway 
traffic  during  the  winter,  and  input  fix>m 
Committee  member  companies,  was  of 
the  opinion  that  these  amendments 
would  not  have  a  significant  impact  on 
commercial  traffic.  Fleeters  operating  in 
the  vicinity  of  the  bridges  were 
contacted  and  they  advised  that  these 
amendments  would  not  have  a 
significant  impact  on  them  because  they 
plan  their  movements  of  single  barges  in 
advance  and  can  give  the  notice 
required. 

Locks  impacted  by  these  bridges  close 
during  winter  conditions  on  the  Upper 
Mississippi  River  because  ice  formation 
hinders  navigation.  The  Clinton 
Railroad  Drawbridge,  Mile  518.0  Upper 
Mississippi  River,  is  located  between 
Lock  12  and  15  and  those  locks  will  be 
closed  during  this  time  i>eriod.  Rock 


Island  Railroad  and  Highway 
Drawbridge,  Mile  482.9  Upper 
Mississippi  River,  crosses  Lock  15  and 
that  lock  is  closed  during  this  time 
period. 

Burlington  Railroad  Ehvwbridge,  Mile 
403.1  Upper  Mississippi  River,  is 
located  between  locks  19  and  22  and 
those  locks  will  be  closed  during  this 
time  period.  Keokuk  Drawbridge,  Mile 
364.0  Upper  Mississippi  River,  crosses 
lock  19  and  that  lock  will  be  closed 
during  this  time  period. 

Performing  maintenance  on  these 
bridges  during  the  winter  when  no 
vessels  are  impacted  is  preferred  to 
bridge  closures  or  advance  notification 
requirements  during  the  commercial 
navigation  season. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  the  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  §  601  et  seq.).  the  Coast  Guard 
was  required  to  consider  whether  this 
action  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  may  include 
(1)  small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  field  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Because 
it  expects  the  impact  of  this  action  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C  §  605(b),  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  action  contains  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufficient 


federalism  concerns  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Envinmrnental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M16475.1B. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulation 

In  consideration  of  the  foregoing,  Part 
117  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  $499;  49  CFR  1.46;  33 
CFR  1.0S-l(g];  section  117.255  also  issued 
under  the  authority  of  Pub.  L 

1. 102-587, 106  Stat.  5039. 

2.  A  temporary  section  117.35-T08- 
062  is  added  to  read  as  follows: 

1117.35-106-062    Upper  MtosisalppI  Rivw. 

(a)  Clinton  Railroad  Drawbridge  Mile 
518.0  Upper  Mississippi  River.  From 
January  17  through  March  1, 1997  the 
drawspan  may  remain  in  the  dosed  to 
navigation  position.' Bridge  opening 
requests  must  be  made  24  hours  in 
advance  by  calling  the  Clinton 
Yardmaster's  office  at  319-244-3204 
anytime;  319-244-3269  weekdays 
between  7  a.m.  and  3:30  p.m.;  or  page 
Mr.  Darrell  Lott  at  800-443-7243, 
PIN#009096. 

(b)  Rock  Island  Railroad  and  Midway 
Drawbridge  Mile  482.9  Upper 
Mississippi  River.  From  January  17 
through  March  1. 1997,  the  drawspan 
may  remain  in  the  closed  to  navigation 
position.  The  bridge  cannot  be  opened 
for  navigation  during  this  period  due  to 
maintenance  work. 

(c)  Burlington  Railroad  Drawbridge 
Mile  403.1  Upper  Mississippi  River. 
From  January  17  through  March  1, 1997, 
the  drawspan  may  remain  in  the  closed 
to  navigation  position.  Bridge  opening 
requests  must  be  made  6  hours  in 
advance  by  calling  Mr.  A.L  Poole  at 
309-345-6103  or  Mr.  Larry  Moll  at  319- 
752-5244. 

(d)  Keokuk  Drawbridge  Mile  364.0 
Upper  Mississippi  River.  From  January 
17  through  March  1, 1997  the  dfrawspan 
may  remain  in  the  closed  to  navigation 
position.  Bridge  opening  requests  must 
be  made  24  hours  in  advance  by  calling 
the  Bridge  Manager  or  Work  Foreman  at 
319-524-3553/2442  or  by  calling  either 
Mr.  Mark  Forest  at  319-524-5329  or  Mr. 
Dick  Sykes  at  319-524-6180. 


UMI 
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Dated:  January  17, 1997. 
T.W.  Josiah. 

Rear  Admiral,  U.S.  Coast  Guard,  (Jomrnander, 
Eighth  Coast  Guard  District. 
IFR  Doc.  97-2635  Filed  2-3-97;  8:45  am) 

nUJNQ  CODE  4910-14-M 


33  CFR  Part  165 
[CGD  05-96-107] 

Regulated  Navigation  Area: 
Chesapeaice  Bay  Ice  Navigation 
Season 

AQBICY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  implements 
33  CFR  165.503  effective  firom  January 
15, 1997  to  March  15, 1997.  Section 
165.503  establishes  a  Regulated 
Navigation  Area  (RNA)  for  the  northern 
portion  of  the  Chesapeake  Bay  and  its 
tributaries.  Operators  of  specified 
vessels  are  required  to  contact  Captain 
of  the  Port  (COT?)  Baltimore  prior  to 
entering  or  getting  underway  within  the 
Regulated  Navigation  Area  to  determine 
if  operating  restrictions  have  been 
imposed  due  to  ice  conditions. 
DATES:  Section  165.503  of  33  CFR  is 
effective  from  12:01  a.m.,  January  15, 
1997  to  12:01  a.m.,  March  15, 1997, 
unless  sooner  terminated  by  the  COT? 
Baltimore  by  publication  of  a  document 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Brooks 
Minnick,  U.S.  Coast  Guard  Activities 
Baltimore,  2401  Hawkins  Point  Road, 
Baltimore.  MD  21226,  (410)  576-2585. 
DRAFTING  INFORMATION:  The  drafters  of 
this  regulation  a;e  Lieutenant 
Commander  Brooks  Minnick,  project 
officer,  COTP  Baltimore,  Maryland,  and 
Commander  Greg  Shelton,  project 
attorney,  Maintenance  and  Logistics 
Command  Atlantic  Legal  Staff. 
SUPPtaHENTARY  INFORMATION:  Ice 
conditions  frequently  exist  during 
winter  months  on  the  northern  portion 
of  Chesapeake  Bay  and  its  tributaries. 
Severe  ice  conditions  may  threaten  the 
safety  of  persons,  vessels  and  the 
environment.  COTP  Baltimore  may 
issue  specific  COTP  orders  imposing 
operating  restrictions  due  to  ice 
conditions,  vessel  construction,  and 
cargo.  Mariners  are  also  encouraged  to 
monitor  Broadcast  Notices  to  Mariners 
(BNTM)  to  determine  if  ice  conditions 
exist  in  a  specific  area. 

Section  165.503  of  33  CFR  establishes 
a  Regulated  Navigation  Area  (RNA). 
Operators  of  vessels  carrying  oil  or 
hazardous  materials  in  bulk  as  cargo  or 
residue,  power-driven  vessels  of  three 


hundred  gross  tons  or  more,  vessels  of 
one  hundred  gross  tons  or  more  carrying 
one  or  more  passengers  for  hire,  and 
towing  vessels  of  26  feet  or  more  in 
length  must  contact  COTP  Baltimore 
before  entering  or  getting  underway 
within  the  RNA  to  obtain  current  COTP 
orders.  Section  165.503  will  remain  in 
effect  from  January  15, 1997  to  March 
15, 1997. 

Dated:  January  13. 1997. 
G.S.  Cope, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Coast  Guard  Activities  Baltimore. 
IFR  Doc.  97-2633  Filed  2-3-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-60598B;  FRL-6580-6] 

Substituted  Cyciohexyidianiino  Ethyl 
Esters;  Revocation  of  a  Significant 
New  Use  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
substituted  cyclohexyldiamino  ethyl 
esters  based  on  receipt  of  new  data. 
Based  on  the  data  the  Agency 
determined  that  it  could  no  longer 
support  a  finding  that  activities  not 
described  in  the  PMN  may  result  in 
significant  changes  in  environmental 
exposure. 

EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  March  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543A,  401  M  St.,  SW.. 
Washington,  DC  20460;  telephone:  (202) 
554-1404;  TDD:  (202)  554-0551:  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPI.EMBITARY  INFORMATION:  In  the 
Federal  Register  of  October  8, 1992  (57 
FR  46458)  (FRL-3934-7)  EPA  issued  a 
SNUR  establishing  significant  new  uses 
for  substituted  cyclohexyldiamino  ethyl 
esters.  Because  of  additional  data  EPA 
has  received  for  this  substance,  EPA  is 
proposing  to  revoke  this  SNUR. 

I.  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 


Federal  Register  of  April  19, 1996  (61 
FR  17272)  (FRL-5355-5).  The 
background  and  reasons  for  the 
revocation  of  the  SNUR  are  set  forth  in 
the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  As  a  result  EPA  is 
revoking  this  SNUR. 

II.  Background  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  under  §721.1 70(b)(4)(ii) 
based  on  the  fact  that  activities  not 
described  in  the  PMN  may  result  in 
significant  changes  in  environmental 
exposure.  Based  on  these  findings,  a 
SNUR  was  promulgated. 

EPA  has  determined  that  it  could  no 
longer  support  a  finding  that  activities 
not  described  in  the  PMN  may  result  in 
significant  changes  in  environmental 
exposure.  The  revocation  of  SNUR 
provisions  for  this  substance  designated 
herein  is  consistent  with  this  finding. 

In  light  of  the  above,  EPA  is  revoking 
the  SNUR  provisions  for  this  chemical 
substance.  When  this  revocation 
becomes  final,  EPA  will  no  longer 
require  notice  of  any  company's  intent 
to  manufacture,  import,  or  process  this 
substance.  In  addition,  export 
notification  under  section  12(b)  of  TSCA 
will  no  longer  be  required. 

m.  Rulemaking  record 

The  record  for  the  rule  which  EPA  is 
revoking  was  established  at  OPPTS- 
50598  (P-91-1243).  This  record 
includes  information  considered  by  the 
Agency  in  developing  this  rule. 

A  public  version  of  the  record, 
without  any  Confidential  Business 
Information,  is  available  in  the  OPPT 
Non-Confidential  Information  Center 
(NQC)  from  12  p.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  TSCA  NQC  is  located  in  the 
Northeast  Mall  Basement  Rm.  B-607, 
401  M  St.,  SW.,  Washington,  DC 

IV.  Regulatory  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eUminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  or  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 


5158         Federal  Register  /  Vol.  62,  No.  23  /  Tuesday,  February  4,  1997  /  Rules  and  Regulations 


List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 

Dated:  January  27. 1997. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division.  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— (AiMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 

§721.2960    [RemovMl] 

2.  By  removing  §  721.2980. 

IFR  Doc.  97-2710  Filed  2-3-97;  8:45  am] 
MLLMQ  COM  i 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

46  CFR  Part  349 
(Doeiwt  Na  H 109) 
mN2133-AB28 

Reemployment  Rights  of  Certain 
Merchant  Seamen 

AQBCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTKM:  Final  rule. 

SUMMARY:  The  Maritime  Administration 
(MARAO)  is  issuing  this  procedural  nUe 
to  implement  provisions  of  the  Maritime 
Security  Act  of  1996.  These  provisions 
amend  the  Merchant  Marine  Act,  1936, 
to  grant  reemployment  rights  and  other 
benefits  to  certain  merchant  seamen 
serving  on  vessels  used  by  the  United 
States  for  a  war,  armed  conflict,  national 
emergency  or  maritime  mobilization 
need.  This  rule  estabUshes  the 
procedure  for  obtaining  the  necessary 
MARAD  certification  for  reemployment 
rights  and  other  benefits  conferred  by 
statute  and  its  assistance  in  pursuing 
these  statutory  rights  and  benefits. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  E.  iCrusa,  Maritime  Training 
Specialist,  Maritime  Administration, 
MAR-250,  Room  7302,  400  Seventh 
Street,  SW,  Washington,  DC  20590- 
0001.  tel.  (202)  366-2648. 
8UPPLEMBITARY  MFORMATION:  Section  2 
of  l>ub.  L.  104-239,  the  Maritime 
Security  Act  of  1996  (MSA),  enacted  on 


October  8, 1996,  in  amending  Title  VI  of 
the  Merchant  Marine  Act,  1936  (Act),  46 
App.  U.S.C.  1171  etseq.,  directs  the 
Secretary  of  Transportation  to  establish 
a  Maritime  Security  Program  (MSP).  The 
MSP  will  provide,  over  a  period  often 
years,  financial  assistance  for  the 
commercial  operation  of  militarily 
useful  vessels  in  the  foreign  commerce 
of  the  United  States,  employing  U.S. 
citizen  crews.  Pursuant  to  contract, 
pfulicipating  vessel  operators  are 
required  to  maice  their  ships  and  other 
commercial  transportation  resources 
available  to  the  Government  during  time 
of  war  or  national  emergency.  Section 
10  of  the  MSA  also  amends  Title  III  of 
the  Act,  46  App.  U.S.C.  1131,  to  provide 
"reemployment  rights  and  other 
benefits"  for  certain  merchant  seamen 
who  have  been  certified"  by  the 
Secretary  of  Transportation. 

In  order  to  receive  certification,  those 
merchant  seamen  must  submit  an 
application  not  later  than  45  days 
following  completion  of  employment  in 
the  activation  or  operation  of  a  vessel 
used  by  the  United  States  for  a  "war, 
armed  conflict,  national  emergency,  or 
maritime  mobilization  need  (including 
for  training  purposes  or  testing  for 
readiness  and  suitability  for  mission 
performance)."  The  MSA  provides  that 
the  reemployment  rights  and  other 
benefits  shall  be  "substantially 
equivalent  to  the  rights  and  benefits 
provided  for  by  chapter  43  of  Title  38, 
United  States  Code,  for  any  member  of 
the  Armed  Forces  of  the  United  States 
who  is  ordered  to  active  duty."  The 
Secretary  has  delegated  this  certification 
authority  to  the  Maritime  Administrator 
(61  FR  64029;  Dec.  3, 1996). 

Section  10  of  the  MSA  requires  the 
Secretary  to  issue  regulations 
implementing  this  section  not  later  than 
120  days  after  its  enactment. 
Accordingly,  pursuant  to  delegation  of 
this  authority  by  the  Secretary  to  the 
Maritime  Administrator,  MARAD  is 
issuing  this  final  rule  to  establish  the 
procedure  for  obtaining  MARAD 
certification  and  to  provide  for  MARAD 
administrative  assistance  to  merchant 
seamen  alleging  denial  of  their  statutory 
rights  to  reemployment  and  other 
benefits. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review;  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures;  Pub.  L  104- 
121 

This  procedural  rulemaking  is  not 
considered  to  be  an  economically 
significant  regulatory  action  under  E.O. 
12866,  and  is  also  not  considered  a 


major  rule  for  purposes  of  Congressional 
review  under  Pub.  L.  104-121.  It  is  not 
considered  to  be  a  significant  rule  under 
DOT'S  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  Accordingly,  it  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Section  10  of  Pub.  L.  104-239,  which 
added  section  302  to  the  Act  (46  App. 
U.S.C.  1132),  mandates  that  regulations 
be  issued  by  February  5, 1997.  This  rule 
merely  prescribes  the  procedures  for 
MARAD  to  certify  certain  merchant 
seamen  as  being  eligible  for 
reemployment  rights  and  other  benefits 
granted  by  the  Congress  and  to  provide 
assistance  to  them  in  obtaining  those 
rights  and  other  benefits.  Accordingly, 
pursuant  to  5  U.S.C.  553,  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  are 
inapplicable  and  this  is  being  published 
as  a  final  rule. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  principles  and 
criteria  contained  in  E.0. 12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility 

The  Maritime  Administrator  certifies 
that  this  rulemaking  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  a  procedural  rule  mandated  by 
the  Congress  to  allow  individuals  to  be 
certified  as  eligible  to  claim  their 
statutory  rights  to  reemployment  and 
other  benefits. 

Environmental  Assessment "' 

MARAD  has  concluded  that  this  final 
rule  has  no  environmental  impact  and 
that  an  environmental  impact  statement 
is  not  reqiiired. 

Paperwork  Reduction  Act 

This  rulemaking  contains  new 
information  collection  requirements 
which  will  be  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

This  rule  does  not  impose  any 
unfunded  mandates. 

List  of  Subjects  in  46  CFR  Part  349 

Employment,  National  defense. 
Seamen. 

Accordingly,  new  part  349  is  added  to 
Title  46  CFR  to  read  as  follows: 
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PART  349— REEMPLOYMENT  RIGHTS 
OF  CERTAIN  MERCHANT  SEAMEN 

Sec. 

349.1  Purpose. 

349.2  Application  for  certification. 

349.3  Certification  criteria. 

349.4  Decision  on  application. 

349.5  Reemployment  rights  and  benefits. 

349.6  Enforcement. 

Authority:  Sees.  204(b),  302,  Merchant 
Marine  Act,  1936,  as  amended  {46  App. 
U.S.C.  1114(b).  1132);  38  U.S.C.  4301  etseq; 
49CFR1.66 

S  349.1    Purpose. 

This  part  prescribes  regulations 
implementing  section  302,  Merchant 
Marine  Act,  1936  (Act),  as  amended  (46 
App.  U.S.C.  1132),  added  by  section  10 
of  Pub.  L.  104-239,  the  Maritime 
Security  Act  of  1996.  These  regulations 
provide  the  procedures  by  which  the 
Maritime  Administration  (MARAD), 
imder  authority  delegated  by  the 
Secretary  of  Transportation  to  the 
Maritime  Administrator,  certifies,  upon 
application,  that  certain  merchant 
seamen  are  entitled  to  reemployment 
rights  and  other  benefits  after 
completion  of  their  service  on  vessels 
used  by  the  United  States  for  a  war, 
armed  conflict,  national  emergency  or 
maritime  mobilization  need.  It  also 
describes  the  form  of  administrative 
assistance  MARAD  will  provide  to  the 
seamen  certified. 

S349^    Application  for  cmrtMcation. 

Pursuant  to  46  App.  U.S.C.  1132,  an 
itidividual  may  submit  an  appUcation  to 
MARAD  not  later  than  45  days  after  the 
date  the  individual  completes  the 
period  of  employment  described  in 
§  349.3  of  this  part. 

f  349.3    Certification  criteria. 

The  Administrator  shall  apply  the 
following  criteria  for  certifying  that  an 
individual  merchant  seaman  is  entitled 
to  reemployment  rights  and  other 
benefits  substantially  equivalent  to  the 
rights  and  benefits  provided  by  chapter 
43  of  title  38,  United  States  Code,  for 
any  member  of  a  Reserve  Component  of 
the  Armed  Forces  of  the  United  States 
who  is  ordered  to  active  duty.  It  shall 
be  the  responsibility  of  each  applicant 
for  certification  to  submit  relevant 
documentation  to  MARAD,  Office  of 
Maritime  Labor,  Training,  and  Safety, 
MAR-250,  400  Seventh  St.,"  S.W.,  Room 
7302,  Washington,  D.C.  20590, 
establishing  that — 

(a)  Employment  as  merchant  seaman. 
The  applicant  was  employed  after 
October  8. 1996.  in  the  activation  or 
operation  of  a  vessel — 

(1)  in  the  National  Defense  Reserve 
Fleet  maintained  by  MARAD  under 


authority  of  section  11  of  the  Merchant 
Ship  Sales  Act  of  1946  (50  U.S.C.  App. 
1744)  in  a  period  in  which  that  vessel 
was  in  use  or  being  activated  for  use 
under  50  U.S.C.  App.  1744(b); 

(2)  that  is  requisitioned  under  section 
902  of  the  Act  (46  App.  U.S.C.  1242);  or 

(3)  that  is  owned,  chartered,  or 
controlled  by  the  United  States  and 
used  by  the  United  States  for  a  war, 
armed  confiict,  national  emergency,  or 
maritime  mobilization  need  (including 
for  training  purposes  or  testing  for 
readiness  and  suitability  for  mission 
performance). 

(b)  Seaman  credentials.  During  the 
period  of  employment  described  in 
paragraph  (a)  of  this  section,  the  seaman 
possessed  a  valid  license,  certificate  of 
registry,  or  merchant  mariner's 
document  issued  under  chapter  73  (as 
applicable)  of  title  46,  Unitml  States 
Code,  as  required  by  46  App.  U.S.C. 
1132(c). 

(c)  Additional  information.  If 
applicable,  periods  of  hospitalization, 
convalescence,  illness,  injury, 
shipwreck  or  detention  beyond  the 
mariner's  control  were  incurred  in.  or 
aggravated  during,  the  performance  of 
employment  described  in  §  349.3(a). 

f  349.4    Decision  on  application. 

MARAD  will  issue  or  deny 
certification  (accompanied  by  an 
explanation  in  writing]  to  each 
applicant  not  later  than  20  days  after 
receipt  of  an  application  for 
certification. 

S349.5    neempioyment  rights  and  benents^ 

(a)  General.  An  individual  who  is 
absent  fit)m  a  position  of  employment, 
in  the  private  or  public  (federal,  state  or 
local  government)  sector,  because  of 
temporary  employment  of  any  duration 
described  in  §  349.3(a),  shall  be  entitled 
to  reemployment  rights  and  benefits 
upon  completion  of  the  temporary 
employment  as  a  merchant  seaman. 

(b)  Superior  claims.  Pursuant  to  38 
U.S.C.  4312(g),  the  right  of  a  person  to 
reemployment  shall  not  entitle  such 
person  to  retention  preference  or 
displacement  rights  over  any  person 
with  a  superior  claim  under  the 
provisions  of  title  5.  United  States  Code, 
relating  to  veterans  and  other  preference 
eligibles. 

(c)  Notification  of  employer.  Any 
person  who  is  absent  firom  a  position  of 
employment  by  reason  of  service  as 
described  in  §  349.3(a)  shall  be  entitled 
to  reemployment  rights  and  benefits 
provided  in  §  349.3(e)  if— 

(1)  The  person  has  given  advance 
written  or  verbal  notice  of  such  service 
to  such  person's  employer,  unless  giving 
notice  is  precluded  by  military 


necessity,  under  regulations  prescribed 
by  the  Secretary  of  Defense,  or.  under  all 
relevant  circumstances,  is  impossible  or 
unreasonable,  pursuant  to  the 
provisions  of  38  U.S.C.  4312(b);  and 

(2)  The  person  submits  an  application 
for  reemployment  with  the  employer 
not  later  than  14  days  after  completion 
of  a  period  of  service  of  less  than  181 
days,  or  not  later  than  90  days  after  the 
completion  of  a  period  of  service  greater 
than  180  days,  or  if  submitting  such 
application  within  such  period  is 
impossible  or  unreasonable  through  no 
fault  of  the  person,  the  next  first  full 
calendar  day  when  submission  of  such 
application  becomes  possible. 

(d)  Waiver  of  notice  requirements.  A 
person  who  has  not  given  notice,  or  who 
fails  to  report  or  apply  for  employment 
or  re-employment  within  the 
appropriate  period  specified  in 
paragraph  (c)  of  this  section  shall  not 
automatically  forfeit  such  person's 
entitlement  to  the  rights  and  benefits 
referred  to  in  §  349.5(e),  but  shall  be 
subject  to  the  rules  of  conduct, 
established  by  policy,  and  the  general 
practices  of  the  employer  pertaining  to 
explanations  and  discipline  with 
respect  to  absence  from  scheduled  work. 
MARAD  will  make  a  determination  on 
the  issue  of  whether  notice  of  service 
was  required  in  acting  on  the 
application  for  certification. 

(e)  Exception  to  reemployment  rights. 
An  employer  is  not  requireid  to 
reemploy  an  individual  if  the  employer 
satisfies  the  burden  of  proving  that, 
pursuant  to  38  U.S.C.  4312(d>— 

(1)  The  employer's  drciunstances 
have  so  changed  as  to  make  such 
reemployment  impossible  or 
unreasonable,  or  such  reemployment,  if 
required,  would  impose  an  undue 
hardship  on  the  employer,  as  defined  in 
38  U.S.C.  4303(15);  or 

(2)  The  employment  which  the 
individual  left  for  employment  as  a 
merchant  seaman  was  for  a  brief, 
nonrecurrent  period  and  there  was  not 
at  the  time  of  leaving  such  employment 
any  reasonable  expectation  that  such 
employment  would  continue 
indefinitely  or  for  a  significant  period. 

(0  Reemployment  benefits.  An 
individual  certified  by  MARAD  to  be 
entitled  to  reemployment  shall  also  be 
entitled  to  other  "benefits  of 
employment"  (other  than  wages  or 
salary  for  work  f>erformed),  as  defined 
in  38  U.S.C.  4303(2),  that  would  have 
accrued  to  that  individual  by  reason  of 
an  employment  contract  or  agreement  or 
an  employer  policy,  plan  or  practice  and 
includes  rights  and  benefits  under  a 
pension  plan,  a  health  plan,  an 
employee  stock  ownership  plan, 
insurance  coverage  and  awards. 
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bonuses,  severance  pay,  supplemental 
unemployment  and  benefits,  vacations 
and  tbe  opportunity  to  select  work 
hours  or  location  of  employment. 

(g)  Reemployment  position.  (1)  An 
individual  certified  by  MARAD  as  being 
entitled  to  reemployment  shall  be 
promptly  reemployed  by  the  former 
employer,  according  to  the  order  of 
priority  specified  in  38  U.S.C.  4313(a), 
after  submitting  an  application  for 
reemployment.  The  three  categories  of 
priority,  in  ascending  order,  are  for  a 
merchant  seaman  who: 

(i)  Served  for  90  days  or  less; 

(ii)  Served  for  more  than  90  days;  or 

(iii)  Has  a  disability  inciured  in,  or 
aggravated  during,  the  performance  of 
such  merchant  service. 

(2)  For  a  person  with  such  service 
related  disability,  the  employer  shall 
make  "reasonable  efforts",  as  defined  in 
38  U.S.C.  4303(10),  "to  acconunodate 
the  disability"  to  allow  that  person  to  be 
employed  in  the  position  that  would 
have  been  occupied  had  the 
employment  with  the  employer  been 
continuous,  or  in  the  position  in  which 
employed  on  the  date  service  began  as 
a  merdiant  seaman,  and  if  that  person 
is  "not  qualified"  for  either  position,  in 
a  substantially  equivalent  position,  as 
specified  in  38  U.S.C.  4313(a)(3)  and 
(a)(4). 

|349.e    EntorcMMfit 

MARAD  shall  provide  administrative 
assistance  to  any  individual  certified  to 
be  entitled  to  reemployment  rights  and 
benefits  pursuant  to  chapter  43  of  title 
38,  United  States  Code,  made  applicable 
by  46  App.  U.S.C.  1132(a)  and  these 
regulations,  who  alleges  in  writing  to 
MARAD  the  failure,  refusal,  or 
imminent  failure  or  refusal  of  an 
employer  to  grant  such  rights  or  other 
benefits.  The  complaint  must  be  sent  to 
MARAD  at  the  address  in  §  349.3.  Such 
complaint  may  be  in  any  format  and 
shall  include  the  name  and  address  of 
the  employer  against  whom  the 
complaint  is  filed  and  a  summary  of  the 
allegations  that  form  the  basis  for  the 
complaint.  MARAD  will  review, 
investigate  and  attempt  to  resolve  the 
complaint  by  taking  one  or  more  of  the 
following  actions: 

(a)  Consultation  with  claimant. 
MARAD  will  commimicate  with  the 
individual  filing  the  complaint,  in 
writing  and/or  by  telephone  or  other 
means,  to  provide  assistance  in 
pursuing  reemployment  rights  and 
benefits  with  the  employer. 

(b)  Employer  contact.  MARAD  may 
contact  the  employer  and  attempt  to 
resolve  the  complaint  to  the  mutual 
satisfaction  of  the  complainant  and  the 
employer. 


(c)  Consultation  with  Department  of 
Labor.  If  attempts  by  MARAD  to  resolve 
the  complaint  are  unsuccessful, 
MARAD  may  seek  advice  on  the  matter 
from  the  U.S.  Department  of  Labor. 

(d)  Referral  to  Attorney  General  or 
Merit  Systems  Protection  Board. 
MARAD  will  notify  the  complainant  of 
an  imsuccessful  effort  to  resolve  a 
complaint.  Pursuant  to  38  U.S.C.  4323 
and  4324,  if  the  complainant  so 
requests,  MARAD  will  refer  to  the 
Attorney  General  a  complaint  relating  to 
a  private  or  State  employer,  or  to  the 
Merit  Systems  Protection  Board,  for 
litigation,  a  complaint  relating  to  a 
Federal  executive  agency  employer. 

Dated:  January  30, 1997. 

By  Order  of  the  Maritime  Administrator. 
loel  C  Rkfaard, 
Secretary. 
(FR  Doc.  97-2746  Filed  2-3-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43, 63, 64,  and  65 

[CC  Docket  No.  96-23,  DA  96-1873] 

Revision  of  Filing  Requirements 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  Rule. 

SUMMARY:  On  November  8, 1996.  the 
Common  Carrier  Bureau  adopted  a 
Report  and  Order,  "Revision  of  Filing 
Requirements,"  that  eliminates  or 
significantly  reduces  reporting 
requirements  imposed  on 
communications  common  carriers  by 
the  Commission's  policies  and  rules.  As 
a  result  of  this  action,  thineen  reporting 
requirements  have  been  eliminated,  and 
the  frequency  of  filing  for  four  other 
reports  has  been  reduced. 
EFFECTIVE  DATE:  March  6,  1997. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Beers,  Deputy  Chief,  Industry 
Analysis  Division,  Common  Carrier 
Bureau,  at  (202)  418-0952,  or  Scott 
Bergmann,  Industry  Analysis  Division, 
Common  Carrier  Bureau,  at  (202) 
418-7102. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Common  Carrier 
Bureau's  Report  and  Order,  "Revision  of 
Filing  Requirements,"  adopted 
November  8, 1996  and  released 
November  13, 1996  (CC  Docket  No.  96- 
23,  DA  96-1873).  The  full  text  of  the 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 


Center,  Room  239, 1919  M  Street, 
Washington,  DC  20554.  The  Report  and 
Order  has  been  analyzed  with  respect  to 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  and  has  been 
approved  in  accordance  with  the 
provisions  of  that  Act  (OMB  Control  No. 
3060-0701).  The  Office  of  Management 
and  Budget  (OMB)  offered  its  strong 
support  for  the  actions  as  proposed.  The 
complete  text  also  may  be  purchased 
bom  the  Commission's  copy  contractor. 
International  Transcription  Service,  Inc. 
(202)  857-3800,  2100  M  Street,  NW., 
Suite  140,  Washington,  DC  20037. 
PAPERWORK  REDUCTION  ACT:  The  actions 
taken  regarding  the  collections  of 
information  contained  in  the  Report  and 
Order  have  been  analyzed  with  respect 
to  the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  and  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  control 
number  3060-0701.  OMB  offered  its 
strong  support  for  the  actions.  In 
addition,  OMB  made  three  suggestions 
in  addition  to  the  proposals:  (1)  That  the 
word  "annual"  be  added  to  the  revised 
language  for  §  65.600(b)  >  to  make  clear 
that  the  reports  are  required  on  an 
annual  basis;  (2)  that  Uie  Commission 
conduct  a  rulemaking  to  address  the 
filing  requirements  associated  with  the 
ARMIS  and  CAM  reporting  thresholds; 
and  (3)  that  the  Commission  consider 
modifying  the  aimual  access  tariff  filing 
periods  to  coincide  with  the  periods 
covered  by  the  interstate  rate  of  retiun 
monitoring  reports.^  First,  we  agree  witfa 
OMB  and  ALLTEL  that  the  revised 
language  for  §  65.600(b)  should  more 
clearly  specify  that  reports  are  required 
on  an  annual  basis.  We  believe  that  the 
revised  language  for  §  65.600(b), 
adopted  in  the  Report  and  Order, 
achieves  that  result.  Second,  as 
discussed  at  Part  IV  of  the  Report  and 
Order,  the  Commission  will  address 
ARMIS  and  CAM  filing  requirements 
and  carrier  classification  in  another 
proceeding.  Finally,  we  decline  to  alter 
the  annual  access  tariff  filing  period 
because  the  present  schedule  allows  the 
Commission  to  use  the  current  years 
rate-of-retum  reports  to  evaluate  and 
calculate  annual  access  tariffs. 

OAffl  Approval  Number:  3060-0701. 

Title:  Revision  of  Filing 
Requirements,  CC  Docket  96-23,  DA 
96-1873. 

Form  Number:  FCC  492. 


'  Notice  of  Office  of  Management  and  Budget 
Action,  at  2  (OMB  No.  3060-0701)  (released  May 
30, 1996).  OMB  suggests  a  cJia.nge  to  §  65.500(b).  We 
assume  this  to  be  a  typographical  error.  ALLTEL, 
whose  suggestion  OMB  speciflcally  supports,  also 
suggests  a  change  to  §  65.600(b). 

^  Notice  of  Office  of  Management  and  Budget 
Action,  at  2. 


carriers.*  E 

^  Revision  a 
Proposed  Ruli 
96-64.  (reieas 
(March  14. 19 
Chief,  Commc 
determine  wh 
Forth  in  that  n 
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Repondents:  Business  or  other  for 
profit,  including  small  businesses. 


Burden  Estimate: 


Tile 


1.  Circuit  Report 

2.  Record  Carrier  Letter  

3.  Report  on  Inside  Wiring  Services  . 

4.  FCC  492  Rate  of  Return 

5.  New  Service  Tracking  Report  

6.  Report  of  Unsecured  Credit  to  Politicai  Candidates 


Respond- 
ents 


0 

0 

0 

35 

16 

13 


Est.  time  per 
resp. 

0  hours 

0  hours 

0  hours  ., 

8  hours 

20  „.. 

8  


Frequency 


0  per  year 
Operyear 

0  per  year 

1  per  year 

1  per  year 


Annual 
tMffden 


0  hours. 
0  hours. 
0  hours. 
280  hours. 
104  hours. 
104  hours. 


Total  Annual  Burden:  488  total  hours. 

Estimated  Costs  Per  Respondent: 
$0.00. 

Needs  and  Uses:  The  Commission 
eliminated  thirteen  reporting 
requirements  and  reduced  the  bequency 
of  four  reporting  requirements  imposed 
on  communications  common  carriers, 
including  Regional  Bell  Operating 
Companies,  other  local  telephone 
companies,  record  carriers,  AT&T  and 
Sprint.  The  information  received  will  be 
used  to  assist  the  Federal 
Communications  Commission  in 
performing  its  public  oversight  duties. 
The  actions  taken  regarding  the 
collection  of  information  subject  to  the 
PRA  contained  in  this  Report  and  Order 
have  been  approved  by  OMB  imder 
OMB  control  number  3060-0701.  OMB 
Control  number  3060-0701  expires  5/ 
31/99. 

Summary  of  the  Report  and  Order 

1.  In  this  Report  and  Order,  and 
pursuant  to  delegated  authority,  we 
adopt  proposals  set  out  in  the 
Commission's  Notice  of  Proposed 
Rulemaking  (NPRM),  Revision  of 
Reporting  Requirements,  to  eliminate 
thirteen  information  reporting 
requirements  imposed  on 
commimications  common  carriers  by 
the  Commission's  rules  and  policies.^ 
We  also  reduce  pursuant  to  the  NPRM, 
the  frequency  of  filing  obligations  for 
four  other  reporting  requirements 
imposed  pursuant  to  Commission 
orders. 

2.  The  Commission  in  the  NPRM 
proposed  to  eliminate  thirteen,  and 
reduce  the  A^uency  of  filing  for  six, 
information  collection  requirements 
applied  to  communications  common 
carriers.'*  Earlier,  the  Commission  had 


^  Revision  of  Filing  Requirements,  Notice  of 
Proposed  Rulemaking,  CC  Docket  No.  96-23,  FOC 
96-64,  (released  February  27,  1996),  61  FR  10522 
(March  14. 1996).  The  Commission  delegated  to  the 
Chief,  Common  Carrier  Bureau,  authority  to 
deteimine  whether  to  adopt  any  of  the  proposals  set 
forth  in  that  notice  of  proposed  rulemaking  and  to 
issue  any  necessary  reports  or  orders  arising  in  that 
rulemaking.  NPRM  at  para.  21. 

'*  Id.  at' par.  2.  While  the  Commission  proposed 
modify  six  reports  pursuant  to  the  NPRM.  the 
Commission's  proposals  concerning  the  Automated 


ordered  the  Common  Carrier  Bureau 
(Bureau)  to  conduct  a  review  of  all 
reports  filed  with  the  Bureau,  including 
those  reports  not  subject  to  the 
Paperwork  Reduction  Act.'  In  fact,  the 
NPRM  that  initiated  this  proceeding  is 
but  one  instance  of  the  Commission's 
on-going  commitment  to  eliminate 
unnecessary  and  burdensome 
regulation,  including  reporting 
requirements.^  Other  deregulatory 
initiatives  will  follow  upon  the 
Commission's  continuing  review  of  its 
statutory  mandate  and  its  own  practices 
and  procedures.^ 

3.  In  this  proceeding,  commenters' 
generally  support  the  Commission's 
proposals,^  while  several  urge  the 


Reporting  and  Management  Information  System 
(ARMIS)  quality  of  service  reports  and  the 
Payphone  Compensation  reports  have  been  nu)oted 
l)y  the  passage  of  the  Telecommunications  Act  of 
1996  and  subsequent  Commission  actions.  See  47 
U.S.  272(b)(5),  276(b)(1)(A);  Revision  of  Filing 
Requirements  and  Implementation  of  Section 
402(b)(2)(B)  of  the  Telecommunications  Act  of 
1996:  Annual  ARMIS  Reports,  Order,  CC  Docket 
No.  96-23,  DA  96-381  (released  March  20, 1996), 
61  FR  18143  (April  24,  1996)  [Annual  ARMIS 
Reports  Order);  Implementation  of  the  Pay 
Telephone  Reclassification  and  Compensation 
Provisions  of  the  Telecommunications  Act  of  1996, 
Report  and  Order,  CC  Docket  96-128,  FCC  96-388 
(released  September  20. 1996),  61  FR  52307 
(October  7, 1996)  [Payphone  Compensation  Order). 
See  also  Part  IV  of  the  Report  and  Order. 

>  NPRM  at  para.  2. 

■  NPRM  at  para.  27. 

'W. 

■Fifteen  parties  filed  comments  in  this 
proceeding.  Six  of  these  parties  and  three  additional 
parties  filed  reply  comments.  Appendix  A  of  the 
Report  and  Order  lists  the  commenters  as  well  as 
the  short  names  this  Report  and  Order  uses  to  refer 
to  them.  Additionally,  on  April  26,  1996.  APCC 
Tiled  a  Request  for  leave  to  File  Late  Reply 
Comments,  which  it  further  identified  as  "Ex  Parte 
or  Late  Filed,"  to  reply  to  issues  raised  in  comments 
filed  by  AT&T  and  Sprint.  We  grant  APCC's  petition 
to  the  extent  that  we  accept  its  comments  as 
informal  comments  pursuant  to  §  1.419(b)  of  the 
Commission's  rules,  47  CFK  1.419(b). 

"See,  e.g.,  PaciPic  Bell  Comments  at  1-2:  NYNEX 
Comments  at  1:  Bellsouth  Comments  at  1:  ALLTEL 
Comments  at  1:  ATftT  Comments  at  1:  GTE 
Comments  at  ii.  Other  parties  directed  their 
comments  to  certain  proposals  contained  in  the 
NPRM.  See.  e.g.,  CompTel  Comments  at  1,  n.2 
(addressing  BOC-nied  billing  and  collection 
contracts):  NECA  Comments  at  1  (addressing  FCC 
Form  492  and  pooling  reports):  INS  Comments  at 
1-2  (addressing,  inter  alia,  semi-annual  circuit 
reports,  but  generally  "(applauding)  the 


Commission  to  go  further  and  delete  or 
modify  reporting  requirements  other 
than  those  set  out  in  the  NPRM.>o 
Although  we  in  almost  all  cases  deny 
these  requests  as  going  beyond  the 
scope  of  this  proceeding,  we  will  take 
into  account  the  commenters' 
suggestions  during  our  continuing 
review."  Any  further  action  will  be 
undertaken  only  after  affording 
opportunity  for  comment  on  discrete 
proposals  in  appropriate  proceedings. 

4.  As  a  result  of  this  action,  the 
following  reports  have  been  eliminated: 
Equal  Access  Progress  Report; 
Construction  Budget  Summary:  National 
Security  and  Emergency  Preparedness 
Effectiveness  Report;  AT&T  Customer 
Premises  Equipment  and  Installation 
Maintenance  Report;  AT&T 
Nondiscrimination  Report  for  Enhanced 
Service  Providers;  AT&T  Service 
Quality:  Equipment  Blockage  and 
Failure  Report;  Bell  Operating  Company 
(BOC)  Customer  Premises  Equipment 
Installation  and  Maintenance  Report; 
BOC  Customer  Premises  Equipment 
Affidavits  for  Nondiscriminatory 
Provision  of  Network  Maintenance;  BOC 
Sales  Agency  Program  and  Vendor 
Support  Program  Report;  Billing  and 
Collection  Contracts  Report;  Circuit 
Report;  Record  Carrier  Letter;  and 
Report  on  Inside  Wiring. 

5.  In  addition,  the  filing  frequency  for 
the  following  reports  has  been 
significantly  reduced:  Form  492 — Rate 
of  Return  Report  (from  quarterly  to 
annual  submissions);  Joint  Board 
Monitoring  Program^'ooling  Report 
(from  monthly  to  quarterly 
submissions);  New  Service  Tracking 
Report  (firom  quarterly  to  aimual 
subniissions);  and  Report  of  Unsecured 
Credit  to  Political  Candidates  (from 
semi-annual  annual  submissions). 


Commission's  efforts  to  reduce  unnecessary 
regulatory  burdens  on  carriers'  and  the 
Commission's  scare  resources"). 

'"See  eg..  GTE  Comments  at  ii  (endorsing  NPRM 
proposals  and  generally  urging  Bureau  to  undertake 
more  comprehensive  review  of  reporting 
requirements). 

■  ■  See  Part  IV  of  the  Report  and  Order. 
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Final  Regulatory  Flexibility  Analysis 

A.  Introduction 

1.  The  Commission  in  the  NPRM 
concluded  that  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  mandated  in 
certain  circumstances  by  the  Regulatory 
Flexibility  Act  (RFA)  was  not  required 
as  there  were  no  small  entities  affected 
by  the  proposals  described  in  the 
NPRM.12  After  the  NPRM  was  adopted, 
however,  Congress  amended  the  RFA  in 
the  Contract  With  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  No.  104-121. 110  Stat.  847 
(1996).*3  Pursuant  to  the  amended 
requirements  of  the  RFA  and  after 
fiulher  consideration  of  the  potential 
economic  impact  on  small  entities,  the 
Report  and  Order  includes  a  Final 
Regulatory  Flexibility  Analysis  (FRF A) 
as  set  out  below. 

B.  Need  for  and  Objectives  of  the  Rules 
and  Actions  Taken 

2.  In  the  Report  and  Order,  the 
Common  Carrier  Bureau  (Bureau),  upon 
delegated  authcxity  from  the 
Commission,  eliminates  thirteen 
reporting  requirements  and  modifies 
four  others  so  as  to  significantly  reduce 
the  frequency  by  which  affected  entities 
must  file  information  with  the 
Commission.  The  Bureau  takes  these 
actions  in  furtherance  of  the  President's 
Regulatory  Reform  Initiative  and  the 
overall  de-regulatory  objectives  of  the 
Paperworlc  Reduction  Act.  This  action  is 
part  of  the  Commission's  and  Bureau's 
continuing  efforts  to  reduce  the 
regulatory  burden  on  the  public  by 
reducing  the  amount  of  ii^ormation  the 
public  must  provide  to  the  Commission. 
In  short,  the  results  of  the  Bureau's 
actions  in  the  Report  and  Order  are 
entirely  deregulatory  and  represent 
significant  reductions  of  the  burdens 
imposed  on  the  public — including  small 
entities.  No  additional  or  substitute 
burdens  are  imposed  on  the  public  to 
replace  the  reporting  requirements  that 
are  eliminated. 

C.  Summary  of  Significant  Issues  Raised 
by  the  Public  in  Response  to  the  IRFA 

3.  As  explained  in  paragraph  one  of 
the  Report  and  Order,  the  Commission 
in  the  NPRM  concluded  that  an  IRFA 
was  not  required  and,  as  a  result,  no 
comments  were  filed  addressing  such  an 
analysis.  In  general,  however,  the 
commenters  praised  and  supported  the 
Coromissions's  proposed  deregulatory 
actions.  In  fact,  no  party  opposed  any  of 
^the  deregulatory  actions  adopted  in  the 


Report  and  Order.  While  not  every 
partly  discussed  every  action  proposed 
in  the  NPRM,  the  overwhelming 
consensus  was  that  the  actions  taken  in 
the  Report  and  Order — all  of  which 
serve  either  to  eliminate  or  reduce  filing 
burdens  imposed  by  regulation — would 
serve  the  public  interest.  Some  parties 
encouraged  the  Commission  to  make 
additional  revisions  to  reporting 
requirements  beyond  those  proposed  in 
the  NPRM.*'*  Accordingly,  we  conclude 
that  nothing  in  the  record  demonstrates 
that  small  entities  will  be  adversely 
affected  by  implementation  of  the 
Report  and  Order.  This  conclusion  is 
bolstered  by  the  supportive  comments 
of  USTA,  whose  members  include  small 
and  mid-size  companies.*^ 

D.  Description  and  Estimate  of  Number 
of  Small  Businesses  to  Which  Rules  and 
Actions  Will  Apply 

4.  For  purposes  of  this  analysis,  we 
examined  the  relevant  definition  of 
"small  entity"  or  "^T'.nll  business"  and 
applied  this  definition  to  examine  those 
entities  that  are  subject  to  the  reporting 
requirements  in  question.  The  RFA 
defines  a  "small  business"  to  be  the 
same  as  a  "small  business  concern" 
uinder  the  Small  Business  Act,  IS  U.S.C. 
632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.*"  Under 
the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation: 
and  (3)  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).''  Moreover,  SBA 
has  defined  a  small  business  for 
Standard  Industrial  Classification  (SIC) 
category  481  (Telephone 
Communications)  to  be  small  entities 
when  they  have  fewer  than  1,500 
employees.'* 

5.  As  an  initial  matter  we  note  that, 
as  demonstrated  by  the  following  list, 
the  entities  affected  by  the  vast  majority 
of  the  deregulatory  actions  taken  by  the 
Bureau  in  the  Report  and  Order  are 


"NPRMat  [Mra.22. 

"Subtitle  n  of  the  CWAAA  is  "The  Small 
Business  Regulatory  Cnrorcenient  Fairness  Act  of 
1996"  (SBREFA).  codified  at  5  U.S.C  601  et  aeq. 


"  See  generally  Part  IV  of  the  Beport  and  Order, 
(discussing  proposals  to  revise  reports  not 
discussed  in  the  NPRM);  see  also  Part  m  of  the 
Report  and  Order,  (discussing  conunenters' 
proposals  to  eliminate  reports  that  the  Commission 
proposed  for  modification).  See,  e.g.,  BellSouth 
Comments  at  5-6  (urging  the  Commission  to 
eliminate  ARMIS  Reports  43-01, 43-02,  and  43-     • 
03). 

"See  USTA  Comments  at  1-3:  USTA  Reply 
Comments  at  1. 

'•See  5  U.S.C  601(3)  (incorporating  by  reference 
the  definition  of  "small  business  concern"  in  5 
U.S.C 

"15  U.S.C  632.  See,  e.g..  Brown  Transport 
Truckload,  Inc.  v.  Southern  Wipers,  Inc.,  176  B.B. 
83,  89  IN.D.  Ga.  1994). 

»•  13  CFR  121.201. 


among  the  largest  communications 
companies,  namely,  AT&T,  Sprint,  the 
Regional  (Bell)  Holding  Companies 
(RHCs),  and  the  Bell  Operating 
Companies  (BOCs): 

(1)  Equal  Access  Progress  Report: 
submitted  by  AT&T  and  RHCs; 

(2)  Construction  Budget  Summary: 
submitted  by  AT&T  and  RHCs; 

(3)  National  Security  and  Emergency 
Preparedness  Effectiveness  Report 
(NSEP  Report):  submitted  aimually  by 
AT&T  and  Bellcore; 

(4)  ATS-T  Customer  Premises 
Equipment  (CPE):  Installation  & 
Maintenance  Report; 

(5)  AT8-T  Service  Quality:  Equipment 
Blockage  and  Failure  Report: 

(6)  AT&T  Nondiscrimination  Report 
for  Enhanced  Service  Providers; 

(7)  BOC  Customer  Premises 
Equipment  (CPE)  Affidavits  for  Non- 
Discrimination  Provision  of  Network 
Maintenance; 

(8)  BOC  Customer  Premises 
Equipment  (CPE)  Installation  & 
Maintenance  Report; 

(9)  BOC  Sales  Agency  Program  and 
Vendor  Support  Program  Report; 

(10)  Billing  and  Collection  Contracts: 
submitted  by  incumbent  local  exchange 
carriers  (JIEIC&). 

(11)  Circuit  Report:  filed  by  36 
nondominant  carriers. 

(12)  Record  Carrier  Letter:  filed  by 
record  carriers  .with  operating  revenues 
over  $75  million. 

(13)  Report  on  Inside  Wiring  Service: 
filed  by  ILECs  with  operating  revenues 
over  $100  million; 

(14)  Form  492  Rate  of  Return  Report: 
filed  by  ILECs  not  subject  to  price  cap 
regulation  and  the  National  Exchange 
Carrier  Association  (NECA); 

(15)  Joint  Board  Monitoring  Program: 
Pooling:  submitted  by  NECA; 

(16)  New  Service  Tracking  Report: 
submitted  by  ILECs  subject  to  price-cap 
regulation; 

(17)  Report  of  Unsecured  Credit  to 
Political  Candidates:  submitted  by  all 
carriers  having  revenue  in  excess  of  $1 
million. 

6.  Setting  aside  the  ten  actions  that 
are  addressed  exclusively  to  some  of  the 
largest  communications  entities,  only 
the  adopted  actions  addressing  the 
following  reports  would  appear  to 
possibly  implicate  some  small  entities: 
(3)  NSEP  Report;  (10)  Billing  and 
Collection;  (11)  Circuit  Report;  (12) 
Record  Carrier  Letter;  (14)  Form  492 
Rate  of  Return  Report;  (15)  Joint  Board 
Monitoring  Program;  and  (17)  Report  of 
Unsecured  Credit  to  Political 
Candidates.  Moreover,  it  is  easy  to 
quantify  the  number  of  all  entities  [i.e., 
including  a  putative  smaller  number  of 
small  entities)  affected  by  four  of  the 
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seven  actions  not  addressed  exclusively 
to  the  largest  entities.  Thus,  action  (3), 
NSEP  Report,  affects  only  one  entity 
other  than  AT&T  (Bellcore);  action  (11). 
Circuit  Report,  affects  only  36  entities; 
action  (12),  Record  Carrier  Letter,  affects 
only  two  entities;  and  action  (15),  Joint  • 
Board  Monitoring  Program,  affects  only 
one  entity  (NECA).  Assuming, 
arguendo,  that  some  of  these  affected 
entities  are  "small  business"  or  "small 
entities,"  the  subset  of  such  putative 
small  businesses  or  entities  could  only, 
by  definition,  equal  and  not  exceed  the 
forty  (40)  members  that,  at  a  maximum, 
constitute  the  affected  entity  set  for 
these  four  actions.  Furthermore,  the 
regulatory  actions  adopted  in  the  Report 
and  Order,  in  every  case,  effect 
reductions  in  regulatory  burdens:  as  a 
result  of  the  Report  and  Order,  fewer 
regulatory  burdens  are  imposed  on  all 
affected  entities,  large  and  small  alike. 

7.  Thus,  only  three  of  the  report- 
related  actions  adopted  in  the  Report 
and  Order  are  addressed  to  entity 
groups  for  which  small  business  or 
entity  subsets,  per  SBA  definition,  are 
difficult  to  identify  and  quantify:  (10) 
Billing  and  Collection  (submitted  by  all 
ILECs);  (14)  Form  492  Rate  of  Return 
Report  (filed  by  NECA  and  all  ILECs  not 
subject  to  price  cap  regulation);  and  (17) 
Report  of  Unsecured  Credit  to  Political 
Candidates  (submitted  by  all  carriers 
having  revenue  in  excess  of  $1  million). 
We  proceed  to  consider  these  entity 
groups. 

8.  First,  addressing  the  groups  "all 
ILECs"  and  "all  ILECs  not  subject  to 
price  cap  regulations,"  we  note  that 
only  one  action.  (10),  Billing  and 
Collectifln.  afiiects  ILECs  generally, 
while  a  second,  (14)  Rate  of  Return 
Report,  affects  one  readily  identifiable 
entity  (NECA)  and  a  subset  of  "all 
ILECs"  that  excludes  Uie  largest  ILECs 
(i.e..  "all  ILECs  not  subject  to  price  cap 
regulation").  Furthermore,  we  note  that 
the  Commission  has  found  DLECs  to  be 
"dominant  in  their  field  of  operation" 
since  the  early  1980's.  and  consistently 
has  certified  under  the  RFA  ^^  that 
ILECs  are  not  subject  to  regulatory 
flexibility  analyses  because  they  are  not 
small  businesses.^o  The  Commission 
has  made  similar  determinations  in 
other  areas."  We  firmly  believe  that  the 
Commission's  consistent  and  long- 


>*See5U.S.C  605(b). 

'"See,  e.g..  Expanded  Interconnection  with  Local 
Telephone  Company  Facilities,  Supplemental 
Notice  ofPmpoied  Rulemaking,  6  FCC  Red  5809 
(1991).  56  FR  52496  (October  21. 1991). 

"See,  e.g..  Implementation  of  Sections  of  the 
Cable  Television  Consumer  Protection  Act  of  1992: 
Rate  Regulation,  Sixth  Report  and  Order  and 
Eleventh  Order  on  Reconsideration,  10  FCC  Red 
7393.  7418  (1995).  60  FR  35854  (July  12. 199S). 


Standing  definitional  treatment  of  all 
ILECls  as  dominant  (and  hence  exempt 
from  treatment  as  small  businesses 
under  prong  (2)  of  the  SBA  test  set  out 
supra)  should  not  be  altered  here.  We 
will,  however,  out  of  an  abundance  of 
caution  and  prudence,  include  small 
ILECs,  as  defined  in  relation  to  SBA  SIC 
481,  in  this  FRFA  to  remove  any 
possible  issue  of  RFA  compliance. 

9.  Neither  the  (Commission  nor  SBA 
has  developed  a  definition  of  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies 
(SIC  4813).  The  most  reliable  source  of 
information  regarding  the  number  of 
ILECs  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  aimually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.^^  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated  (prong  1  of  the  SBA  definition 
of  small  business  concerns),  or  have 
more  than  1,500  employees  (prong  3). 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
ILECs  that  would  qualify  as  small 
business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1.347  small 
ILECs  tiiat  may  be  affected  by  the 
actions  adopted  in  the  Report  and 
Order.  Again,  in  every  case,  these 
actions  either  eliminate  or  reduce  the 
regulatory  burdens  imposed  on  any 
such  small  ELECs. 

10.  The  final  deregulatoiy  action 
adopted  by  the  Report  and  Order  poses 
the  most  difficulty  in  identifying 
affected  small  business  concerns. 
Number  (17),  Report  of  Unsecured 
Credit  to  Political  Candidates,  must  be 
submitted  by  all  carriers  having  revenue 
in  excess  of  $1  million.  The  relevant  set 
of  small  business  concerns  affected  by 
this  report  obviously  includes  the  set  of 
ILECs  identified  above  ("fewer  than 
1,347  small  ILECs")  to  the  extent  that 
any  earn  more  than  $1  million  in  annual 
revenues,  but  also  must  include  small 
business  concern  from  all  other  carrier 
groups,  including  both  wireline  and 
wireless  (radiotelephone)  carriers.'^  We 


"Federal  Communications  Commission,  CCB, 
Industry  Analysis  Division,  "Telecommunications 
Industry  Revenue:  TRS  Fund  Worksheet  Data",  TbI. 
21  (Average  Total  Telecommunications  Revenue 
Reported  by  Class  of  Carrier)  (February  1996)  {TRS 
Worksheet). 

23  SBA  has  established  SIC  4812  to  distinguish 
small  entities  providing  radiotelephone 


.  first  discuss  non-LEC  wireline  carriers, 
including  interexchange  carriers  (IXCs), 
competitive  access  providers  (CAPs), 
Operator  Service  Providers  (C^Ps),  Pay" 
Telephone  Operators,  and  resellers. 

11.  Neither  the  Commission  nor  SBA 
has  developed  definitions  for  small 
entities  specifically  applicable  to  these 
wireline  service  types.  The  closest 
applicable  definition  under  SBA  rules 
for  all  these  service  types  is  for 
telephone  communications  companies 
other  than  radictelsphone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
KCs,  CAPs.  OSPs,  Pay  Telephone 
Operators,  and  resellers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data:  97  companies 
reported  that  they  are  engaged  in  the 
provision  of  interexchange  services;  30 
companies  reported  that  they  are 
engaged  in  the  provision  of  competitive 
access  services;  29  companies  reported 
that  they  are  engaged  in  the  provision  of 
operator  services;  197  companies 
reported  that  they  are  engaged  in  the 
provision  of  pay  telephone  services;  and 
206  companies  reported  that  they  are 
engaged  in  the  resale  of  telephone 
services.^*  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  and, 
further,  that  within  the  potential  set  of 
small  entities  not  all  would  earn  annual 
revenues  in  excess  of  $1  million,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  IXCs, 
CAPs,  OSPs,  Pay  Telephone  Operators, 
and  resellers  that  would  both  qualify  as 
small  business  concerns  under  SBA's 
definition  and  be  subject  to  the  Report's 
$1  million  annual  revenue  requirement. 
Consequently,  we  estimate  that  there  are 
fewer  than  97  small  entity  IXCs;  30 
small  entity  CAPs;  29  small  entity  OSPs; 
197  small  entity  pay  telephone  service 
providers;  and  206  small  entity 
providers  of  resale  telephone  service 
that  might  be  affected  by  the  actions  and 
rules  adopted  in  the  Report  and  Order. 
Again,  in  every  case,  these  actions  and 
rules  either  eliminate  or  reduce  the 
regulatory  burdens  imposed  on  any 
such  small  entities. 

12.  We  now  discuss  non-wireline 
carriers,  including:  Wireless 
(Radiotelephone)  Carriers:  Cellular 
Service  Cairriers;  and  Mobile  Service 
(Carriers. 


communications  from  SIC  4813  small  entities 
providing  telephone  communications  except 
radiotelephone. 

>*  777S  Worksheet,  at  TbL  21  (Average  Total 
Telacommunicalions  Revenue  Reported  by  Class  of 
Carrier). 
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13.  SBA  has  developed  a  definition  of 
small  entities  for  Wireless 
(Radiotelephone)  Carriers.  The  Census 
Bureau  reports  that  there  were  1,176 
such  companies  in  operation  for  at  least 
one  year  at  the  end  of  1992.^'  According 
to  SBA's  definition,  a  small  business 
radiotelephone  company  is  one 
employing  fewer  than  1,500  persons.^ 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
companies  had  fewer  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1.164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they 
are  independently  owned  and  operated. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  and,  further,  that 
within  the  set  of  potential  small  entities 
not  all  such  entities  would  earn  annual 
revenues  in  excess  of  $1  million,  we  are 
unable  to  estimate  with  greater 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that 
would  both  qualify  as  small  business 
concerns  under  SBA's  definition  and  be 
subject  to  the  Report's  $1  million  annual 
revenue  requirement.  ConsequenUy,  we 
estimate  that  there  are  fewer  than  1,164 
small  entity  radiotelephone  companies 
that  might  be  affected  by  the  actions  and 
rules  adopted  in  the  Report  and  Order. 
Again,  in  every  case,  these  actions  and 
rules  either  eliminate  or  reduce  the 
regulatory  burdens  imposed  on  any 
such  small  entities. 

14.  Neither  the  Commission  nor  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
Cellular  Service  Carriers  and  to  Mobile 
Service  Carriers.  The  closest  applicable 
definition  under  SBA  rules  for  both 
services  is  for  telephone  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
Cellular  Service  Carriers  and  Mobile 
Service  Carriers  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  TRS.  According  to  our  most  recent 
data,  789  companies  reported  that  they 
are  engaged  in  the  provision  of  cellular 
services  and  117  companies  reported 
that  they  are  engaged  in  the  provision  of 
mobile  services.^^  Although  it  seems 


certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
or  have  more  than  1,500  employees, 
and,  further,  that  within  the  potential 
set  of  small  entities  not  all  would  earn 
annual  revenues  in  excess  of  $1  million, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
Cellular  Service  Carriers  and  Mobile 
Service  Carriers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition  and  be  subject  to  the  Report's 
$1  million  annual  revenue  requirement. 
Consequently,  we  estimate  that  there  are 
fewer  than  789  small  entity  Cellular 
Service  Carriers  and  fewer  than  117 
small  entity  Mobile  Service  Carriers  that 
might  be  afiected  by  the  actions  and 
rules  adopted  in  the  Report  and  Order. 
Again,  in  every  case,  these  actions  and 
rules  either  eliminate  or  reduce  the 
regulatory  burdens  imposed  on  any 
such  small  entities. 

E.  Description  of  Proiected  Reporting, 
Record  Keeping  and  Other  Compliance 
Requirements  of  the  Rules 

15.  As  detailed  in  the  body  of  the 
Report  and  Order,  these  rules  will 
significantly  reduce  the  amount  of 
reporting,  record  keeping,  and 
compliance  requirements  which  wa.<: 
previously  placed  on  the  regulated 
entities — including  the  small  entities 
identified  above.  In  our  efforts  to 
quantify  the  economic  impact  of  this 
Report  and  Order  on  small  businesses, 
we  refer  to  the  Office  of  Management 
and  BiiHopt  (OMB)  and  its  analyses  of 
administrative  burdens  imposed  by 
agency  rules  and  policies.^^  OMB  has 
approved  Bureau  estimates  of  "burden 
hours"  for  the  following  reports  which 
our  analysis  has  shown  to  affect  small 
entities:  (11)  Circuit  Report,  (12)  Record 
Carrier  Letter,  (14)  Form  492  Rate  of 
Return  Report,  and  (17)  Report  of 
Unsecured  Credit  to  Political 
Candidates.  2« 

16.  With  respect  to  those  four  reports 
affecting  small  entities  that  are 
eliminated  by  this  Report  and  Order,  the 
Bureau  has  prepared  and  OMB  has 
approved  estimates  of  the  benefits  for 
two  of  these  reports:  (10)  Circuit  Report 
and  (12)  Record  Carrier  Letter.*" 
According  to  these  Bureau  and  OMB 
estimates,  the  Bureau's  action  to 
eliminate  the  Circuit  Report  will  result 
in  a  savings  of  500  hours  per  year,  in 


toto,  to  the  nondominant  carriers 
formerly  required  to  file  that  report.'* 
For  those  record  carriers  formerly 
required  to  file  the  Record  Carrier 
Report,  it  is  estimated  that  this  Report 
and  Order  will  save  approximately  20 
-hours  per  year,  in  toto,  by  eliminating 
this  report.'^  While  OMB  does  not 
maintain  estimates  for  the  other  two 
reports  eliminated,  (1)  NSEP  Report  and 
(10)  Billing  and  Collection  Report,  it  is 
clear  that,  as  a  result  of  the  Bureau's 
actions,  the  small  businesses  previously 
subject  to  these  reports  will  see  reduced 
expenses  fw  associated  accounting, 
legal,  and  administrative  activities. 

17.  As  set  out  in  Section  D  of  the 
Report  and  Order,  the  Bureau  modified 
three  reports  that  might  potentially 
affect  small  entities:  (14)  Form  492  Rate 
of  Return  Report,  (15)  Joint  Board 
Monitoring  Program,  and  (17)  Report  of 
Unsecured  Credit  to  Political 
Candidates.  According  to  OMB  analysis 
of  report  (14),  the  Form  492  Rate  of 
Return  Report,  the  Bureau's  action  in 
this  Report  and  Order  will  reduce  the 
total  burden  on  all  businesses,  both 
small  and  otherwise,  by  840  hours  per 
year.  33  OMB  estimates  for  report  (17), 
Report  of  Unsecured  Credit  to  Political 
Candidates,  indicate  that  as  a  result  of 
the  Bureau's  action  in  this  Report  and 
Order,  carriers — small  entities  and 
otherwise — will  spend  104  hours  less 
per  year,  in  toto,  to  comply  with  the 
reporting  requirements.*'*  With  respect 
to  (15)  the  Joint  Board  Monitoring 
Program,  no  OMB  estimates  are 
available  to  calculate  the  precise 
economic  benefit  to  NECA — ^the  only 
entity  subject  to  this  reporting 
requirement;  however,  it  is  clear  that  by 
reducing  the  frequency  of  filing  from 
monthly  to  quarterly  reports,  NECA  will 
bear  a  relatively  smaller  burden  than  it 
did  under  the  prior  schedule. 

F.  Steps  Taken  to  Minimize  Impact  on 
Small  Entities  Consistent  With  Stated 
Objectives 

18.  As  discussed  in  detail  in  Section 
E  of  the  Report  and  Order,  to  the  extent 
that  if  affects  small  entities,  the  impact 
of  this  Report  and  Order  is  only 
beneficial.  The  primary  thrust  of  this 
Report  and  Order  is  to  reduce 
administrative  burdens  wherever 
possible.  It  does  not  impose  any  new 


"  Uniied  States  Department  of  Commerce, 
Bureau  of  the  Ceiuus,  "1992  Census  of 
Transportation.  Communications,  and  Utilities: 
Establishment  and  Firm  Size."  at  Firm  Size  1-123 
(199S)  (1992  Census). 

'•IS  CFR  121.201.  Standard  Industrial 
Classincation  (SIC  Code  4812). 

"  TRS  Worksheet,  at  TbI.  21  (Average  Total 
Telecommunications  Revenue  Reported  by  Class  of 
Carrier). 


>■  Paperwork  Reduction  Act  of  1995.  Public  Law 
104-13  (1995). 

"NPRM. 

-><>  See  Section  Dof  this  Final  Regulatory 
Flexibility  Analysis  (concluding  that  four  reports 
eliminated  by  this  Report  and  Orrfer  might 
potentially  affect  small  entities:  (1)  NSEP  Report, 
(10)  Billing  and  Collection  Report.  (11)  Qrcuil 
Report,  and  (12)  Record  Carrier  Letter). 


^'  NPRM.  See  OMB  No.  3060-0149.  The  perhour 
reduction  was  calculated  by  comparing  the  OMB 
hourly  estimates  provided  in  the  NPRM  (showing 
the  burden  on  entities  after  the  Report  and  Order) 
with  the  OMB  control  number  listing  (showing  the 
approved  burdens  for  the  respective  reporting 
requirements  as  existing  before  this  Report  and 
Order). 

"NPRM.  See  OMB  No.  3060-0515. 

"NPRM.  Sec  OMB  No.  3060-0355. 

"NPRM.  See  OMB  No.  3060-0147. 
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requirements.  Because  this  action  does 
not  include  changes  in  format  reports  or 
additional  reporting  requirements,  there 
are  no  steps  necessary  to  minimize  any 
impact  on  small  entities.  Small  entities 
and  large  entities  alike  should  be  able  to 
benefit  immediately  from  the  Bureau's 
actions  to  eliminate  or  reduce 
requirements  pursuant  to  this  Report 
and  Order. 

G.  Significant  Alternatives  ConsidNed 
and  Rejected 

19.  Again,  the  action  does  not  impose 
additional  burdens  on  small  entities  and 
will  in  fact  have  a  positive  impact  by 
reducing  administrative  burdens  on  a 
wide  variety  of  entities.  Nonetheless,  we 
did  consider  a  number  of  alternatives  to 
the  Report  and  Order  as  issued. 

20.  Where  we  merely  modified  the 
filing  fi«}uericy,  we  received  comments 
from  a  number  of  parties  recommending 
that  we  instead  eliminate  the  subject 
reporting  requirements. ^s  We  carefully 
considered  these  options  in  light  of  our 
own  experience  and  in  light  of  reply 
comments  from  other  parties.  As 
discussed  in  detail  in  Part  ED,  we  are 
persuaded  that  these  reports  still  serve 
important  interests  and  should  be 
retained.3e  We  conclude  that  this  Report 
and  Order  achieves  the  proper  balance 
between  reducing  burdens  and  fulfilling 
important  monitoring  objectives. 

21.  Another  alternative  considered 
was  offered  by  CompTel,  an  association 
of  telecommunications  providers 
including  interexchange  carriers. 
CompTel  suggested  imposing  a  new 
requirement  to  replace  the  Billing  and 
Collections  Report.  While  specifically 
supporting  our  proposed  elimination  of 
the  Billing  and  Collections  Report, 
CompTel  argued  that  copies  of  all  such 
contracts  should  be  filed  with  the 
Commission.  We  rejected  CompTel's 
proposal  because  it  would  impose 
significant  administrative  burdens  on 
IL£Cs,  both  large  and  small,  to  monitor 
a  market  which  the  vast  majority  of  the 
parties  concluded  to  be  hilly 
competitive. 

22.  We  received  several  proposals  to 
eliminate  or  alter  reports  which  were 
not  addressed  in  the  NPRM.  For 
example,  Cincinnati  Bell  Telephone,  a 
self-described  mid-size  local  exchange 
carrier,  proposes  that  the  Commission 
increase  the  revenue  threshold  for  filing 
for  various  reports  including  Cost 


^  See  Part  m  of  th*  Report  and  Order  (diKUMing 
alternative  propoMl*  sulmitted  by  commenters  for 
the  Form  492  Rate  of  Return  Report,  at  para.  37- 
38.  Joint  Board  Monitoring  Program,  at  para.  40-41, 
New  Service  Tracking  Report,  at  para.  43-46. 
Report  of  Unsecured  Credit  to  Political  Candidates, 
at  para.  48-49). 

'•Id. 


Allocation  Manuals  (CAMS).^'  While 
we  recognize  that  such  changes  might 
exempt  smaller  ILECs  from  some  of 
these  filing  requirements,  we  choose  not 
be  follow  such  suggestions  without 
giving  other  parties  an  opportunity  to 
comment.  We  believe  that  this  and  other 
such  proposals  would  be  more 
appropriately  considered  in  a  separate 
proceeding  and  am  outside  the  scope  of 
our  delegated  authority.  To  that  extent, 
we  reaffirm  that  this  Report  and  Order 
is  a  refiection  of  our  continuing 
commitment  to  minimizing  the  adverse 
impact  of  the  Commission's  rules. 

H.  Report  to  Congress 

23.  The  Bureau  shall  send  a  copy  of 
this  Final  Regulatory  Flexibility 
Analysis,  along  with  the  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(1)(A).  A  copy  of  this  FRFA 
will  also  be  published  in  the  Federal 
Register. 


Ordering  Clauses 

24.  Accordingly,  it  is  ordered, 
pursuant  to  sections  1,  4(i),  4(j),  201- 
205,  218,  226.  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C  151, 154(i),  154(j}. 
201-205,  218,  226,  303(r),  and  §§0.91 
and  0.291  of  the  Commission's  rules,  47 
CFR  0.91  and  0.291,  that  the 
Commission's  rules  and  policies  are 
amended  as  set  forth  below,  efiisctive 
March  6. 1997. 

25.  It  is  further  ordered,  pursuant  to 
Sections  0.91  and  0.291  of  the 
Commission's  rules,  47  CFR  0.91  and 
0.291,  that  the  proposal  in  Revision  of 
Filing  Requirements  that  Payphone 
Compensation  reports  be  filed 
semiannually  is  rescinded. 

List  of  Subjects  In 

47  CFR  Part  43 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements.  Telegraph,  Telephone. 

47  CFR  Part  63 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements,  Tel^raph.  Telephone. 

47  CFR  Part  64 

Civil  defense.  Communications 
ix>mmon  carriers.  Credits,  Political 
candidates.  Reporting  and 
recordkeepihg  requirements.  Telegraph, 
Telephone. 


47  CFR  Part  65 

Communications  common  carriers. 
Credits,  Political  candidates.  Reporting 
and  recordkeeping  requirements. 
Telegraph,  Telephone. 

Federal  Communications  Commission. 
Peyton  Wynns, 

Chief,  Industry  Analysis  Division. 
Rule  Changes 

Parts  43,  63,  64,  and  65  of  Title  47  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  43— REPORTS  OF 
COMMUNICATIONS  COMMON 
CARRIERS  AND  CERTAIN  AFRUATES 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Autfaority:  Sec.  4, 48  Stat  1066,  as 
amended;  47  U.S.C  154; 
Telecommunications  Act  of  1996,  Pub.  L 
104-104.  sees.  402(b)(2)(B),  (c),  110  Stat.  56 
(1996)  unless  otherwise  noted.  Interpret  or 
apply  sees.  211,  219,  220,  48  Stat.  1073, 1077, 
as  amended;  47  U.S.C.  211,  219,  220. 

2.  Paragraph  (d)  of  §  43.21  is  revised 
to  read  as  follows: 

§43.21    Annual  reports  of  earrters  and 
certain  aflHtates. 


(d)  Each  miscellaneous  common 
carrier  (as  defined  by  §  21.2  of  this 
chapter)  with  operating  revenues  for  a 
calendar  year  in  excess  of  the  indexed 
revenue  threshold  shall  file  with  the 
Common  Carrier  Bureau  Chief  a  letter 
showing  its  operating  revenues  for  that 
year  and  the  value  of  its  total 
communications  plant  at  the  end  of  that 
year.  This  letter  must  be  filed  by  March 
31  of  the  following  year. 


"Cincinnati  Bell  Telephone  Conunents  at  1-2. 


143.41 

3.  Section  43.41  is  removed  and 
reserved. 

PART  63— EXTENSION  OF  UNES  AND 
DISCONTINUANCE,  REDUCTION, 
OUTAGE  AND  IMPAIRMENT  OF 
SERVICE  BY  COMMON  CARRIER;  AND 
GRANTS  OF  RECOGNIZED  PRIVATE 
OPERATMQ  AGENCY  STATUS 

4.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Aniiiorily:  Sees.  1,  4(i).  201-205.  218,  and 
403  of  the  Communications  Act  of  1934,  as 
amended,  and  sec.  613  of  the  Cable 
Communications  Policy  Act  of  1984, 47  USC' 
151, 154(i)  15(j),  201-205.  218.  403.  and  533 
unless  otherwise  noted. 

163.07    [Amende^ 

5.  Section  63.07  is  amended  by 
removing  paragraph  (b)  and 
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redesignating  paragraph  (c)  as  paragraph 
(b). 

PART  64— MISCELLANEOUS  RULES 
RELATINQ  TO  COMMON  CARRIERS 

6.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sec.  4, 48  Stat.  1066,  as 
amended;  47  U.S.C  154, 
Telecommunications  Act  of  1996,  Pub.  L 
104-104,  sees.  402(b)(2)(B),  (c),  110  Stat.  56 
(1996)  unless  otherwise  noted.  Interpret  or 
apply  sees.  201,  218.  226,  228, 48  Stat.  1070, 
as  amended,  1077;  47  U.S.C  201,  218,  226, 
228  unless  otherwise  noted. 

7.  Section  64.804  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  i}aragraph  (g)  to 
read  as  follows: 

f  64.804    Rules  governing  the  extension  of 
unsecured  credit  to  carwltdatss  or  persons 
on  behalf  of  such  candidates  tor  Federai 
office  for  interstate  and  foreign  common 
carrier  communication  services. 
-*        *        •        •        • 

(g)  On  or  before  January  31, 1973,  and 
on  corresponding  dates  of  each  year 
thereafter,  each  carrier  which  had 
operating  revenues  in  the  preceding  ~ 
year  in  excess  of  $1  million  shall  file 
with  the  Commission  a  report  by 
account  of  any  amount  due  and  unpaid, 
as  of  the  end  of  the  month  prior  to  the 
reporting  date,  for  interstate  and  foreign 
communications  services  to  a  candidate 
or  person  on  behalf  of  such  candidate 
when  such  amount  results  from  the 
extension  of  imsecured  credit.  •  *  * 

PART  65— INTERSTATE  RATE  OF 
RETURN  PRESCRIPTION 
PROCEDURES  AND  METHODOLOGIES 

8.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  Sees.  4,  201,  202,  203,  205,  218. 
403.  48  Stat.  1066, 1072, 1077, 1094.  as 
amended,  47  U.S.C  151, 154,  201,  202.  203, 
204,  205,  218.  219,  220,  403. 

9.  Section  65.600  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§66.600    Rats  of  return  reports 

•        *        •        •        • 

(b)  Each  local  exchange  carrier  or 
group  of  affiliated  carriers  which  is  not 
subject  to  §§61.41  through  61.49  of  this 
chapter  and  which  has  filed  individual 
access  tariffs  during  the  preceding 
enforcement  period  shall  file  with  the 
Commission  within  three  (3)  months 
after  the  end  of  each  calendar  year,  an 
annual  rate  of  return  monitoring  report 
which  shall  be  the  enforcement  period 
report.  Reports  shall  be  filed  on  the 
appropriate  report  form  prescribed  by 
the  Commission  (see  s  1.795  of  this 
chapter)  and  shall  provide  full  and 


specific  answers  to  all  questions 
propounded  and  information  requested 
in  the  currently  efCactive  report  form. 
The  niunber  of  copies  to  be  filed  shall 
be  specified  in  the  applicable  report 
form.  At  least  one  copy  of  the  report 
shall  be  signed  on  the  signature  page  by 
the  responsible  officer.  A  copy  of  each 
report  shall  be  retained  in  the  principal 
office  of  the  respondeat  and  shall  be 
filed  in  such  a  manner  as  to  be  readily 
available  for  reference  and  inspection. 
Final  adjustments  to  the  enforcement 
period  report  shall  be  made  by 
September  30  of  the  year  following  the 
enforcement  period  to  ensure  that  any 
refunds  can  be  properly  reflected  in  an 
annual  access  filing. 
•        •        •        •        • 

IFR  Doc.  97-2703  Filed  2-3-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  570 

[APD  2800.12A,  CHGE  74] 

R1N3090^F92 

General  Services  Administration 
Acquisition  Regulation;  Acquisition  of 
Leasehold  Interests  in  Real  Property 

agency:  Office  of  Acquisition  Policy. 
GSA. 

ACTION:  Interim  rule  adopted  as  final. 

SUMMARY:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  interim  rule  published  at  61  FR 
2470,  May  16, 1996,  is  converted  to  a 
final  rule  with  changes.  The  interim  rule 
is  smonded  to  revise  section  570.106  to 
reflect  changes  made  as  a  result  of 
public  commentb.  Section  570.303  of 
the  interim  rule  is  adopted  as  final 
without  change.  The  interim  rule 
published  at  61  FR  2470,  May  16. 1996, 
authorized  the  use  of  design-build  select 
procedures  in  Section  303M  of  the 
Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended  by 
Public  Law  104-106.  February  10. 1996, 
for  lease  construction  projects. 
EFFECTIVE  DATE:  February  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Wisnowski,  GSA  Acquisition  Policy 
Division.  (202)  501-1224. 

SUPPLEMENTARY  INFORMATION: 

A.  Public  Comments 

Comments  on  the  interim  rule 
published  on  May  16. 1996.  (61  FR 
24720)  were  submitted  by  the  Coimcil 
on  Federal  Procurement  of  Architecttu^l 
and  Engineering  Services  (COFPAES). 


COFPAES  recommended  revision  of 
section  570.106(c)  to  more  closely 
reflect  statutory  language,  including 
circumstances  for  use  of  two-phase 
design-build  procedures  and 
specification  of  all  criteria  to  be 
considered  by  the  contracting  officer. 
This  revision  has  been  incorporated  in 
the  final  rule. 

B.  Executive  Ord«- 12866  ' 

This  rule  is  not  a  significant  rule  as 
defined  in  Executive  Order  12866. 

C  Regulatory  Flexibility  Act 

The  GSA  certifies  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq., 
because  the  rule  will  apply  to  a  very 
small  ntunber  of  leases  per  year  (less 
than  25)  and  the  rule  simplifies 
procediues  and  reduces  the  cost  of 
competing  in  the  initial  phases  of  a 
procurement. 

D.  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
GSAR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
otherwise  collect  information  from 
offerors,  contractors  or  members  of  the 
public  that  require  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C,  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  oi  1996 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804.  This  rule  was  submitted  to 
Congress  and  GAO  under  5  U.S.C.  804. 

List  of  Subjects  in  48  CFR  Part  570 

Government  prociuement. 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  570  which  was 
published  at  61  FR  24720  on  May  16, 
1996,  is  adopted  as  a  final  rule  with  the 
following  changes: 

PART  570-ACQUISITION  OF 
LEASEHOLD  INTERESTS  IN  REAL 
PROPERTY 

1.  The  authority  citation  for  48  CFR 
570-continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

2.  Section  570.106  is  amended  by 
revising  paragraphs  (c),  (c)(1),  (c)(2),  and 
(c)(3)  to  read  as  follows: 

570.106    Methods  of  contracting 

*        *        *        •        • 

(c)  Unless  another  acquisition 
procedure  authorized  by  law  is  used, 
the  design-build  selection  procediu«s  in 
section  303M  of  the  Federal  Property 


UMI 
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and  Administrative  Services  Act  of 
1949,  as  amended,  shall  be  used  for 
lease  construction  projects,  including 
projects  with  options  to  purchase  the 
real  property  leased.  The  design-build 
selection  procediues  in  section  303M 
shall  be  used  when  the  lease  involves 
the  design  and  construction  of  a  public 
building,  facility  or  work  for  lease  to  the 
Government  when  the  contracting 
officer  determines  that  this  method  is 
appropriate,  based  on  the  following: 

(1)  Three  or  more  offers  are 
anticipated; 

(2)  A  substantial  amount  of  design 
work  will  be  performed  by  offerors,  that 
may  result  in  offerors  incurring 
substantial  expenses  in  preparing  offers; 
and 

(3)  Criteria,  such  as  the  following, 
have  been  considered: 

(i)  The  extent,  to  which  the  project 
requirements  have  been  adequately 
defined; 

(ii)  The  time  constraints  for  delivery 
of  the  project; 

(iii)  The  capability  and  experience  of 
potential  contractors; 

(iv)  The  suitability  of  the  project  for 
use  of  the  two-phase  selection 
procedures; 

(v)  The  capability  of  the  agency  to 
manage  the  two-phase  selection  process; 
and 

(vi)  Other  criteria  established  by  the 
head  of  the  contracting  activity. 

Dated:  January  27, 1997. 

IdaNLUitad. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

(FR  Doc.  97-2626  Filed  2-3-97;  8:45  ami 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  SafMy 
Adminiatrytion 

49  CFR  Part  578 
CDockat  No.  97-2;  Notice  1] 
Rm2106-AC63 

Civil  Penalliaa 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Fmal  rule. 

SUMMARY:  This  dociunent  specifies  the 
dvil  penalties  for  violating  NHTSA 
statutes  and  regulations,  including 
Federal  Motor  Vehicle  Safety  Standards, 
as  adjusted  in  accordance  with  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996. 


DATES:  Effective  Date:  The  amendments 
made  in  this  rule  are  effective  March  6, 
1997. 

FOR  FURTHER  N^ORMATION  CONTACT: 
Taylor  Vinson.  Office  of  Chief  Counsel, 
NHTSA,  telephone  (202)  366-5263. 
facsimile  (202)  366-3820,  electronic 
mail  "TVinsonenhtsa.dot.gov",  400 
Seventh  Street.  SW.  Washington.  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Debt  CoUection  Improvement  Act 
of 1996 

In  order  to  preserve  the  remedial 
impact  of  civil  penalties  and  foster 
compUance  with  the  law.  the  Federal 
Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990  (Pub.  L  101- 
410),  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134),  requires  Federal  agencies  to 
regularly  adjust  certain  dvil  penalties 
for  inflation.  As  amended,  the  law 
requires  each  agency  to  make  an  initial 
inflationary  adjustment  for  all 
appUcable  dvil  penalties,  and  to  make 
further  adjustments  at  least  once  every 
four  years  of  these  penalty  amounts. 

The  Debt  Collection  Improvement  Act 
of  1996  further  stipulates  that  any 
residting  increases  in  a  dvil  penalty  due 
to  the  calculated  inflation  adj\istments 
(i)  should  apply  only  to  violations  that 
occur  after  oictober  23, 1996— the  Act's 
effiective  date — and  (ii)  should  not 
exceed  10  percent  of  the  penalty 
indicated. 

Method  of  Calculation 

Under  the  Federal  Qvil  Monetary 
Inflation  Adjustment  Act  a^  amended, 
the  inflation  adjustment  for  each 
applicable  dvil  penalty  is  determined 
by  increasing  the  maximum  dvil 
penalty  amount  per  violation  by  the 
cost-of-Uving  adjustment.  The  "cost-of- 
living"  adjustment  is  defined  as  the 
amoimt  by  which  the  Consumer  Price 
Index  (CPI)  for  the  month  of  June  of  the 
calendar  year  preceding  the  adjustment 
exceeds  the  CPI  for  the  month  of  June 
of  the  year  in  which  the  amount  of  such 
dvil  penalty  was  last  set  or  adjusted 
pursuant  to  law.  Any  calculated 
increase  imder  this  adjustment  is 
subjed  to  a  spedfic  rounding  formula 
set  forth  in  the  Debt  Collection 
Improvement  Ad  of  1996. 

For  example,  pursuant  to  section 
3(Jl65(a)  of  Title  49  of  the  United  States 
Code,  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  may 
impose  a  dvil  penalty  of  up  to  $1 ,000 
per  violation  against  individuals  and 
manufacturers  that  violate  spedfied 
provisions  of  49  U.S.C.  Chapter  301, 
"Motor  Vehicle  Safety."  This  penalty 


amoimt  was  originally  set  in  1966.  The 
consumer  price  index  is  456.7  for  June 
1996  and  97.1  for  Jime  1966.  Therefore, 
the  inflation  factor  is  456.7/97.1  or  4.7. 
The  maximum  penalty  amount  after  the 
increase  and  statutory  rounding  would 
be  $4,700.  After  applying  the  10  percent 
limit  on  an  initial  increase,  however,  the 
new  maximum  penalty  amotmt  per 
violation  is  $1,100. 

n.  NHTSA  Civil  Penohies  Affscted  by 
this  Ad  jostment 

Title  49  of  the  United  States  Code 
indudes  several  statutory  provisions 
administered  by  NHTSA  under  which 
dvil  penalties  are  authorized.  Today's 
final  rule  specifies  these  dvil  penalties, 
as  adjusted  pursuant  to  the  Debt 
CoUedion  Improvement  Ad  of  1996. 

A.  Motor  Vehicle  Safety 

Chapter  301  of  Title  49  of  the  United 
States  Code  imposes  a  variety  of 
requirements  upon  manufactiirers  of 
motor  vehicles  and  items  of  motor 
vehide  equipment  and  other  persons  in 
order  to  reduce  traffic  crashes  and 
deaths  and  injuries  resulting  from  such 
crashes.  Prior  to  the  effective  date  of 
today's  final  rule,  violators  of  Chapter 
301  or  regulations  issued  thereunder 
were  subjed  to  a  dvil  penalty  of  not 
more  than  $1,000  for  each  violation  and 
not  more  than  $800,000  for  a  related 
series  of  viofations.  49  U.S.C.  30165. 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Collection  Ad,  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  Chapter  301  or  a  regidation 
prescribed  thweimder  to  $1,100  per 
viofation,  with  a  maximum  of  $880,000 
for  a  related  series  of  violations. 

B.  National  Automobile  Title 
Information  System 

Chapter  305  of  Title  49  of  the  United 
States  Code  and  regulations  issued 
thereimder  include  a  number  of 
provisions  that  facilitate  the  tracing  and 
recovery  of  parts  from  stolen  vehides. 
Prior  to  the  effiective  date  of  today's  final 
rule,  violators  of  Chapter  305  were 
subjed  to  a  civil  penalty  of  not  mc»e 
than  $1,000  for  each  violation.  49  U.S.C 
30505. 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
CoUedion  Ad,  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  Chapter  305  to  $1,100  per 
violation. 

C.  Bumper  Standards 

Chapter  325  of  Title  49  of  the  United  ~ 
States  Code  was  enaded  to  reduce  the 
economic  loss  resulting  from  damage  to 
passenger  motor  vehicles  involved  in 
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crashes  by  providing  for  the 
maintenance  and  enforcement  of 
bumper  standards.  Pursuant  to  Chapter 
325,  NHTSA  has  adopted  49  CFR  part 
581,  which  requires  passenger  motor 
vehicles  to  meet  specified  testing 
criteria.  Prior  to  the  effective  date  of 
today's  final  rule,  violators  of  Chapter 
325  or  regulations  issued  thereunder 
were  subject  to  a  civil  penalty  of  not 
more  than  $1,000  for  each  violation  and 
not  more  than  $800,000  for  a  related 
series  of  violations.  49  U.S.C  32507(a). 
Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Collection  Act,  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  Chapter  325  to  not  more 
than  $1,100  per  violation,  with  a 
maximum  of  $880,000  for  a  related 
series  of  violations. 

D.  Consumer  Information  Regarding 
Crashworthiness  and  Damage 
Susceptibility 

To  ensure  that  the  public  is  provided 
with  the  information  it  needs  to 
determine  the  crashworthiness  and 
damage  susceptibility  of  motor  vehicles, 
various  provisions  of  Chapter  323  of 
Title  49  of  the  United  States  Code 
require  vehicle  manufacturers  and 
others  to  provide  certain  information  to 
the  Secretary  of  Transportation  and  to 
prospective  buyers.  Prior  to  the  effective 
date  of  today's  final  rule,  violators  of 
these  requirements  were  subject  to  a 
dvil  penalty  of  not  more  than  $1,000  for 
each  violation  and  not  more  than 
$400,000  for  a  related  series  of 
violations.  49  U.S.C.  32308(b). 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Collection  Act,  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  these  provisions  of  Chapter 
323  to  not  more  than  $1,100  per 
violation,  with  a  maximum  of  $440,000 
for  a  related  series  of  violations. 

E.  Country  of  Origin  Content  Labeling 

Section  32304  of  Title  49  of  the 
United  States  Code  requires 
manufacturers,  importers,  and  dealers  to 
attach  and  maintain  labels  containing 
spedfic  information  on  the  country  of 
origin  of  a  new  passenger  motor 
vehicle's  content.  Prior  to  the  effisctive 
date  of  today's  rule,  violators  of  section 
32304  were  subject  to  a  dvil  penalty  of 
not  more  than  $1,000  per  violation.  49 
U.S.C.  32309(b). 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Collection  Act,  today's  final  rule 
increases  the  civil  penalty  for  a 
violation  of  sedion  32304  to  not  more 
than  $1,100  per  violation. 


F.  Odometer  Tampering  and  Disclosure     H.  Automobile  Fuel  Economy 


To  ensure  that  motor  vehicle 
purchasers  have  reliable  information  to 
help  them  ascertain  the  condition  and 
value  of  a  motor  vehicle,  Chapter  327  of 
Title  49  and  regulations  issued 
thereunder  prohibit  tampering  with  a 
motor  vehicle's  odometer  and  prescribe 
certain  safeguards  to  proted  buyers 
fit)m  purchasing  motor  vehicles  with 
altered  or  reset  odometers.  Prior  to  the 
efiisctive  date  of  today's  final  rule, 
violators  of  Chapter  327  were  sulked  to 
a  dvil  penalty  of  not  more  than  $2,000 
for  each  violation  and  not  more  than 
$100,000  for  a  related  series  of 
violations.  49  U.S.C.  32709(a).  In 
addition,  section  32710(a)  subjeded 
violators  of  Chapter  327  or  any 
regulation  prescribed  or  order  issued 
under  the  chapter,  with  intent  to 
defi^ud,  to  a  penalty  of  three  times  the 
adual  damages  or  $1,500,  whichever 
was  greater. 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Colledion  Ad,  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  Chapter  327  to  not  more 
than  $2,200  per  violation,  with  a 
maximiun  of  $110,000  for  a  related 
series  of  violations.  Further,  any  person 
violating  Chapter  327  or  any  regulation 
prescribed  or  order  issued  tbertunder, 
with  intent  to  defraud,  is  liable  for  three 
times  the  actual  damages  or  $1,650, 
whichever  is  greater. 

G.  Vehicle  Theft  Prevention 

Chapter  331  of  Title  49  of  the  United 
States  Code  includes  a  number  of 
provisions  that  fadlitate  the  tracing  and 
recovery  of  parts  from  stolen  vehides. 
Prior  to  the  effiBctive  date  of  today's  final 
rule,  violators  of  section  33114(a)(l)-(4) 
of  Title  49  were  subjed  to  a  dvil 
penalty  of  not  more  than  $1,000  fcnr  each 
violation  and  not  more  than  $250,000 
for  a  related  series  of  violations.  49 
U.S.C.  §  33115(a).  In  addition,  prior  to 
today's  ruJe,  violators  of  section 
33114(a)(5)  of  Title  49  (relating  to  "chop 
shops")  were  subjed  to  a  dvil  p>enalty 
of  not  more  than  $100,000  a  day  for 
each  violation.  49  U.S.C.  30115(b). 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Collection  Ad,  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  sedions  33114(a)(l)-(4)  to 
not  more  than  $1,100  per  violation,  with 
a  maximum  of  $275,000  for  a  related 
series  of  violations.  Today's  final  rule 
also  increases  the  dvil  penalty  for  a 
violation  of  sedion  33114(a)(5)  to  not 
more  than  $110,000  a  day  for  each 
violation. 


Chapter  329  of  Title  49  of  the  United 
States  Code  includes  numerous 
provisions  designed  to  improve 
automotive  fuel  economy  in  the  United 
States.  Among  other  things.  Chapter  329 
directs  r4HTSA  to  issue  and  enforce 
automobile  fuel  economy  standards. 
Prior  to  the  effisdive  date  of  today's  rule, 
violators  of  si}edfied  provisions  of 
Chapter  329  set  out  in  section  32911(a), 
and  regulations,  standards,  and  orders 
issued  under  those  provisions,  were 
subjed  to  a  dvil  penalty  of  not  more 
than  $10,000  for  each  violation.  A 
separate  violaticAi  occurs  for  each  day 
the  violation  continues.  49  U.S.C. 
32912(a).  In  addition,  manufadurers 
that  violate  a  fuel  economy  standard 
were  subjed  to  a  dvil  penalty  of  $5.00 
midtiplied  by  each  one-tenth  of  a  mile 
a  gallon  by  which  the  applicable  average 
foel  economy  standard  exceeds  the 
average  foel  economy  of  the  - 
manufacturer's  vehicles  subjed  to  a 
standard,  multiplied  by  the  number  of 
those  automobiles,  reduced  by  the 
credits  available  to  the  manufoctiuer 
under  section  32903.  49  U.S.C. 
32912(b). 

Pursuant  to  the  inflation  adjustment 
methodology  included  in  the  Debt 
Collection  Ad.  today's  final  rule 
increases  the  dvil  penalty  for  a 
violation  of  sedion  32911(a)  to  not  more 
than  $11,000  per  violation.  In  addition, 
the  dvil  penalty  for  a  violation  of  a  foel 
economy  standard  will  be  assessed  at  a 
rate  of  $5.50  multiplied  by  each  one- 
tenth  of  a  mile  a  gallon  by  which  the 
applicable  average  foel  economy 
standard  exceeds  the  average  foel 
economy  of  a  manufadurer's  vehicles 
subjed  to  a  standard,  multiplied  by  the 
number  of  those  automobiles,  reduced 
by  the  credits  available  to  the 
manuCadurer. 

EffBctive  Date 

NHTSA  finds  good  cause  to  make  this 
amendment  efliedive  30  days  after 
publication  of  this  document  under  the 
Administrative  Procedures  Ad.  5  U.S.C. 
553(d).  This  document  does  not  impose 
any  additional  responsibilities  on  any 
manufadurer.  Instead,  this  document 
simply  adjusts  the  dvil  penalties  as 
direded  by  the  Debt  Collection 
Improvement  Ad  of  1996. 

NHTSA  also  finds  for  good  cause  that 
notice  and  an  opportunity  to  comment 
on  this  document  are  unnecessary  under 
the  Administrative  Procedure  Ad.  5 
U.S.C.  553(b)(3)(B)  This  rulemaking 
conforms  with  and  is  consistent  with 
the  statutory  authority  set  forth  in  the 
Debt  Collection  Ad  of  1996,  with  no 
issues  of  policy  discretion. 
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Consequently,  the  agency  believes  that 
opportunity  for  prior  comment  is 
imnecessary  and  is  issuing  these 
requirements  as  a  final  rule  that  will 
apply  to  all  future  decisions  under  this 
authority. 

Rulemaking  Analsrses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  E.0. 12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.0. 12866,  "Regulatory  Planning 
and  Review."  This  action  is  limited  to 
the  adoption  of  statutory  language, 
without  interpretation,  and  has  been 
determined  to  be  not  "significant" 
under  the  E)epartment  of 
Transportation's  regulatory  policies  and 
procedures. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  final  nile  has  no 
significant  economic  imf>act  on  a 
substantial  number  of  small  entities.  As 
explained  above,  this  action  is  limited 
to  the  adoption  of  statutory  language, 
without  interpretation,  and  has  been 
determined  to  be  not  "significant" 
under  the  E)epartment  of 
Transportation's  regulatory  policies  and 
procediues. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
'Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this  final 
rule  under  the  National  Environmental 
Policy  Act  and  determined  that  it  has  no 
significant  impact  on  the  human 
environment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and 
has  determined  that  this  final  rule  has 
no  significant  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Civil  Justice  Reform 

This  final  rule  does  not  have  a 
retroactive  or  preemptive  effect.  Judicial 
review  of  this  rule  may  be  obtained 
pursuant  to  5  U.S.C  §  702.  That  section 
does  not  require  that  a  petition  for 


reconsideration  be  filed  prior  to  seeking 
judicial  review. 

List  of  Subiects  in  49  CFR  Part  578 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Penalties,  Rubber  and  Rubber 
Products,  Tires. 

For  the  reasons  set  forth  in  the 
preamble,  NHTSA  is  adding  a  new  Part 
578  to  Title  49  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  57fr-CtVIL  PENALTIES 

Qftf 

578.1  Scope. 

578.2  Purpose. 

578.3  Applicability- 

578.4  Definitions. 

578.5  Inflationary  adjustment  of  civil 
penalties. 

578.6  Penalties  for  violations  of  specified 
provisions  of  Title  49  of  the  United 
States  Code.  , 

Audiority:  Pub.  L  101-410,  Pub.  L  104- 
134,  49  U.S.C.  30165,  30505,  32308,  32309, 
32507,  32709,  32710,  32912,  and  33115; 
delegation  of  authority  at  49  CFR  1.50. 

f578.1    Scope. 

This  part  specifies  the  dvil  penalties 
for  violations  of  statutes  administered 
by  the  National  Highway  Traffic  Safety 
Administration,  as  adjusted  for 
inflation. 

$578.2    Purpose. 

The  purpose  of  this  part  is  to  preserve 
the  remedial  impact  of  dvil  penalties 
and  to  foster  compliance  with  the  law 
by  spedfying  the  dvil  penalties  for 
statutory  violations,  as  adjusted  for 
inflation. 

§578.3    AppllcaMllty. 

This  part  applies  to  civil  penalties  for 
violations  of  Chapters  301,  305,  323, 
325.  327,  329,  and  331  of  Title  49  of  the 
United  States  Code. 

1578.4    DeflnMont. 

All  terms  used  in  this  part  that  are 
defined  in  sections  30102,  30501, 
32101,  32702,  32901,  and  33101  of  Title 
49  of  the  United  States  Code  are  used 
as  defined  in  the  appropriate  statute. 

Administrator  means  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration. 

Civil  penalty  means  any  penalty,  fine, 
or  other  sanction  that: 

(1)  Is  for  a  spedfic  monetary  amount 
as  provided  by  Federal  law,  or  has  a 
maximum  amount  provided  for  by 
Federal  law;  and 

(2)  Is  assessed,  compromised, 
collected,  or  enforced  by  NHTSA 
pursuant  to  Federal  law. 

NHTSA  means  the  National  Highway 
Traffic  Safety  Administration. 


1578.5    htflettonary  edtuaUiiwU  ot  dwM 


The  dvil  penalties  set  forth  in  this 
part  continue  in  effied  until  adjusted  by 
the  Administrator.  At  least  once  every 
four  years,  the  Administrator  shall 
review  the  amount  of  these  civil 
penalties  and  will,  if  appropriate,  adjust 
them  by  rule. 

{578.6    Civil  penalties  for  vlotattons  of 
apscifisd  provisions  of  Title  48  of  ths  Untied 
States  Cods. 

(a)  A4otor  Vehicle  Safety.  A  person 
that  violates  any  of  sections  30112. 
30115,  30117-30122.  30123(d). 
30125(c).  30127,  30141-30147,  or  30166 
of  Title  49  of  the  United  States  Code  or 
a  regulation  prescribed  under  any  of 
those  sedions  is  liable  to  the  United 
States  Government  for  a  civil  penalty  of 
not  more  than  $1,100  for  each  violation. 
A  separate  violation  occurs  for  each 
motor  vehicle  or  item  of  motor  vehicle 
equipment  and  for  each  failure  or 
refusal  to  allow  or  perform  an  ad 
required  by  any  of  those  sections.  The 
maximum  dvil  penalty  under  this 
paragraph  for  a  related  series  of 
violations  is  $880,000. 

(b)  National  Automobile  Title 
Information  System.  An  individual  or 
entity  violating  49  U.S.C.  Chapter  305  is 
liable  to  the  United  States  Government 
for  a  civil  penalty  of  not  more  than 
$1,100  for  each  violation. 

(c)  Bumper  standards.  (1)  A  person 
that  violates  49  U.S.C.  S  32506(a)  is 
liable  to  the  United  States  Government 
for  a  dvil  penalty  of  not  more  than 
$1,100  for  each  violation.  A  separate 
violation  occurs  for  each  passenger 
motor  vehide  or  item  of  passenger 
motor  vehicle  equipment  involved  in  a 
violation  of  49  U.S.C.  32506(a)(1)  or 
(4)- 

(i)  That  does  not  comply  with  a 
standard  prescribed  under  49  U.S.C 
32502,  or 

(ii)  For  which  a  certificate  is  not 
provided,  or  for  which  a  false  or 
misleading  certificate  is  provided,  under 
49  U.S.C.  32504. 

(2)  The  maximiun  dvil  penalty  under 
this  paragraph  for  a  related  series  of 
violations  is  $880,000. 

(d)  Consumer  information  regarding 
crashworthiness  and  damage 
susceptibility.  A  person  that  violates  49 
U.S.C.  32308(a)  is  liable  to  the  United 
States  Government  for  a  dvil  penalty  of 
not  more  than  $1,100  for  each  violation. 
Each  failure  to  provide  information  or 
comply  with  a  regulation  in  violation  of 
49  U.S.C.  32308(a)  is  a  separate 
violation.  The  maximum  penalty  under 
this  paragraph  for  a  related  series  of 
violations  is  $440,000. 
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(e)  Country  of  origin  content  labeling. 
A  manufacturer  of  a  passenger  motor 
vehicle  distributed  in  commerce  for  sale 
in  the  United  States  that  willfully  fails 
to  attach  the  label  required  under  49 
U.S.C.  32304  to  a  new  passenger  motor 
vehicle  that  the  manufacturer 
manufactures  or  imports,  or  a  dealer 
that  fails  to  maintain  that  label  as 
required  under  49  U.S.C.  32304,  is  liable 
to  the  United  States  Government  for  a 
civil  penalty  of  not  more  than  $1,100  for 
each  violation.  Each  failure  to  attach  or 
maintain  that  label  for  each  vehicle  is  a 
separate  violation. 

(0  Odometer  tampering  and 
disclosure.  (1)  A  person  that  violates  49 
U.S.C.  Chapter  327  or  a  regulation 
prescribed  or  order  issued  thereunder  is 
liable  to  the  United  States  Government 
for  a  civil  penalty  of  not  more  than 
$2,200  for  each  violation.  A  separate 
violation  occurs  for  each  motor  vehicle 
or  device  involved  in  the  violation.  The 
maximiun  civil  penalty  under  this 
paragraph  for  a  related  series  of 
violations  is  $110,000. 

(2)  A  person  that  violates  49  U.S.C. 
Chapter  327  or  a  regulation  prescribed 
or  order  is  issued  thereunder,  with 
intent  to  defraud,  is  liable  for  three 
times  the  actual  damages  or  $1,650, 
whichever  is  greater. 

(g)  Vehicle  theft  protection.  (1)  A 
person  that  violates  49  U.S.C. 
33114(a)(l]-(4)  is  liable  to  the  United 
States  Government  for  a  civil  penalty  of 
not  more  than  $1,100  for  each  violation. 
The  failure  of  more  than  one  part  of  a 
single  motor  vehicle  to  conform  to  an 
applicable  standard  under  49  U.S.C. 
33102  or  33103  is  only  a  single 
violation.  The  maximum  penalty  under 
this  paragraph  on  for  a  related  series  of 
violations  is  $275,000. 

(2)  A  person  that  violates  49  U.S.C. 
33114(a)(5)  is  liable  to  the  United  States 
Government  for  a  dvil  penalty  of  not 
more  than  $110,000  a  day  for  each 
violation. 

(h)  Automobile  fuel  economy.  (1)  A 
person  that  violates  49  U.S.C.  32911(a) 
is  liable  to  the  United  States 
Government  for  a  civil  penalty  of  not 
more  than  $11,000  for  each  violation.  A 
separate  violation  occurs  for  each  day 
the  violation  continues. 

(2)  Except  as  provided  in  49  U.S.C. 
32912(c),  a  manufactiu«r  that  violates  a 
standard  prescribed  for  a  model  year 
under  49  U.S.C.  32902  is  liable  to  the 
United  States  Government  for  a  civil 
penalty  of  $5.50  multiplied  by  each  .1 
'  of  a  mile  a  gallon  by  which  the 
applicable  average  fuel  economy 
standard  under  that  section  exceeds  the 
average  fiiel  economy — 

(i)  Calculated  imder  49  U.S.C 
32904(a)(1)(A)  or  (B)  for  automobiles  to 


which  the  standard  applies 
manufactured  by  the  manufacturer 
during  the  model  year; 

(ii)  Multiplied  by  the  number  of  those 
automobiles;  and 

(iii)  reduced  by  the  credits  available 
to  the  manufacturer  under  49  U.S.C. 
32903  for  the  model  year. 

Issued  on  January  30, 1997. 
Ricaido  Martmez, 

Administrator. 

(FR  Doc.  97-2745  Filed  2-3-97;  8:45  am] 
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Surface  Transportation  Board 

49  CFR  Part  1142 

[STB  Ex  Parte  No.  621] 

Removal  of  Obsolete  Regulations 
Concerning  Expedited  Complaint 
Procedures  Against  Bus  Carrier  Rates 

AQB4CY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Final  rule. 

summary:  The  Surface  Transportation 
Board  (Board)  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  expedited 
complaint  procedures  against  bus  rates. 
EFFECTIVE  DATE:  February  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMBITARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  PubUc  Law  No.  104-68, 
109  Stat.  803  (ICCTA),  abolished  the 
Interstate  Commerce  Commission  (ICC) 
and  established  the  Board  within  the 
Department  of  Transportation.  Section 
204(a)  of  the  ICCTA  provides  that  "[tjhe 
Board  shall  promptly  rescind  all 
regulations  established  by  the  [ICC]  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act." 

As  here  relevant,  the  Bus  Regulatory 
Reform  Act  of  1982  (Bus  Act) 
established  a  zone  of  rate  freedom 
(ZORF)  within  which  bus  carriers  could 
raise  or  lower  their  rates  without  being 
subject  to  protest  and  investigation  or 
suspension.  Former  49  U.S.C. 
10708(d)(4).  The  ZORF  expanded  by 
specified  percentages  over  a  3-year 
period  (former  section  10708(d)(5)). 
After  3  years,  the  zone  became 
unlimited.  As  a  result,  the  ICC  could  not 
suspend  or  investigate  a  proposed  rate 
on  unreasonableness  grounds  unless  the 
proposed  rate  was  established 
collectively  under  an  agreement 
approved  by  the  ICC  under  former  49 
U.S.C  10706(b).  Former  49  U.S.C. 


10708(e).  Parties,  however,  could  file 
complaints  challenging  the 
reasonableness  of  rates  established 
within  the  ZORF,  and,  after  3  years,  of 
any  effective  rate  or  fare  filed  under 
section  10708.  Former  49  U.S.C. 
10708(f).  The  resulting  complaint 
proceedings  were  to  be  resolved  within 
90  days.  Id.  Consequently,  the  ICC 
established  at  49  CFR  part  1142 
expedited  procedures  for  filing  and 
handling  such  complaints  against 
effective  bus  rates  or  fares  established 
under  the  ZORF  on  grounds  that  they 
were  unreasonably  high  or  low. 
Procedures-Complaints  Against  Bus  Car. 
Rates  6- Fares,  133  M.C.C.  50  (1982), 
modified  on  reopening,  133  M.CC.  240 
(1983). 

Under  the  ICCTA,  the  Board  has 
jurisdiction  to  determine  the 
reasonableness  of  rates  or  fares  of  motor 
carrier  of  passengers  only  if  they  are 
made  collectively  under  agreements 
pursuant  to  new  49  U.S.C.  13703.  New 
49  U.S.C  13703(a)(5).  Moreover,  the 
ICCTA  eliminated  the  provisions  under 
former  section  10708(d)  and  (f) 
concerning  the  ZORF  and  the  expedited 
procedures  for  filing  complaints. 
Because  the  statutory  basis  for  the 
regulations  at  49  CFR  part  1142  has 
been  eliminated,  we  will  remove  those 
regulations.  We  note  that  parties  still 
may  file  complaints  against  bus  carriers 
under  our  regulations  at  49  CFR  part 
1111. 

Because  this  action  merely  reflects, 
and  is  required  by,  the  enactment  of  the 
ICCTA  and  will  not  have  an  adverse 
effect  on  the  interests  of  any  person,  this 
action  will  be  made  effective  on  the  date 
of  publication  in  the  Federal  Register. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1142 

Administrative  practice  and 
procedure.  Buses. 

Decided:  January  24, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  WilBams, 
Secretary. 

PART  1142-{REMOVEO] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a).  title  49.  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  Part  1142. 

(FR  Doa  97-2548  Filed  2-3-97;  8:45  ami 
WLUNQ  COM  4n5-M-P 
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49  CFR  Part  1186 
[STB  Ex  Parts  No.  553) 

Removal  of  OtMolete  Regulations 
Concerning  Exemption  of  Motor 
Carrier  of  Property  Finance 
Transactions 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (the  Board]  is  removing  from  the 
Code  of  Federal  Regulations  obsolete 
regulations  concerning  exemption  of 
finance  transactions  between  motor 
carriers  of  property  and  between  such 
carriers  and  noncarriers. 

EFFECTTVE  DATE:  March  &,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5660.  ITDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPI.EMENTARY  INFORMATION:  Effective 
January  1, 1996,  the  ICC  Termination 
Act  of  1995,  Public  Law  No.  104-88, 
109  Stat.  803(ICCTA),  abolished  the 
Interstate  Commerce  Commission  (ICC) 
and  established  the  Board  within  the 
Department  of  Transportation.  Section 
204(a)  of  the  ICCTA  provides  that  "[tlhe 
Board  shall  promptly  rescind  all 
regulations  established  by  the  (ICC)  that 
are  based  on  provisions  of  law  repealed 
and  not  substantively  reenacted  by  this 
Act." 

Prior  to  January  1, 1996,  former  49 
U.S.C.  11343  provided  that  certain  rail, 
motor,  and  water  carrier  finance 
transactions,  including  those  related  to 
mergers,  piutihases,  and  acquisitions  of 
control,  could  not  be  carried  out 
without  prior  ICC  approval.  However, 
under  former  49  U.S.C  11343(e),  the 
ICC  could  exempt  from  regulation 
certain  individdal  financial  transactions 
involving  motor  carriers  of  property. 
Regulations  implementing  this 
exemption  provision  are  found  at  49 
CFR  1186. ' 

Under  the  ICCTA.  portions  of  section 
11343,  including  the  exemption 
provision  of  49  U.S.C.  11343(e),  have 
been  repealed.  Accordingly,  we  will 
eliminate  the  exemption  regulations  at 
49  CFR  part  1186. 

We  also  note  that  new  49  U.S.C. 
14303  is  the  only  remaining  statutory 
provision  analogous  to  the  non-rail 
portions  of  former  49  U.S.C  11343. 
Under  section  14303,  motor  carriers  of 
passengers  must  still  obtain  Board 
approval  for  the  same  transactions  that  ~ 
formerly  were  subject  to  former  49 
U.S.C  11343,  unless  the  parties' 


aggregate  gross  operating  revenues  do 
not  exceed  $2  milUon.  ^ 

Currently,  our  regulations  at  49  CFR 
part  1182  govern  the  purchase,  merger, 
or  acquisition  of  control  of  motor 
passenger  and  water  carriers.  In  a 
separate  proceeding  instituted  shortly, 
we  will  remove  the  regulations  for  water 
carriers  in  part  1182  (49  U.S.C.  14303(g) 
applies  only  to  motor  passenger  carriers) 
and  make  appropriate  modifications  to 
the  portions  of  49  CFR  part  1182  dealing 
with  motor  passenger  carriers. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subiects  in  49  CFR  Part  1186 

Administrative  practice  and 
procedure.  Freight  Forwarders,  Motor 
carriers. 

Decided:  January  24, 1997.' 

By  the  Board,  Qiairman  Morgan  and  Vice 
Chainnan  Owen. 

Venum  A.  WUliamt, 

Secretary. 

PART1 186— [REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  49 
U.S.C.  721(a),  title  49,  chapter  X  of  the 
Code  of  Federal  Regulations  is  amended 
by  removing  part  1186. 

IFR  Doc.  97-2547  FUed  2-3-97;  8:45  am] 

49  CFR  Part  1310 
(STB  Ex  Parte  No.  55q 

Household  Goods  Tariffs 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Final  rules. 

summary:  The  Surface  Transportation 
Bofutl  (Board)  adopts  regulations 
governing  the  tarifib  that  mot(K  carriers 
and  fr«i^t  forwarders  are  required  to 
maintain  for  the  transportation  of 
household  goods;  and  establishing  the 
notice  requirements  with  which 
household  goods  carriers  must  comply 
in  order  to  be  entitled  to  enforce  the 
provisions  of  their  tariffs  against 
individuals  whose  shipments  are 
subject  to  such  tariffs.  These  regulations 
reflect  changes  effected  by  the  ICC 
Termination  Act  of  1995. 
EFFECTIVE  DATE:  These  rules  are  effective 
March  6, 1997. 


■  These  rules  were  originally  promulgated  in 
Exemption  of  Certain  Transactions  Ui^er49  U.S.C. 
11343. 133  M.CC  449  (19S4). 


'Regulatory  approval,  fonnally  required  under 
former  49  U.S.C  10926,  is  no  longer  needed  when 
the  parties'  aggregate  gross  operating  revenues  do 
not  exceed  the  S2  million  threshold. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Cordon,  (202)  927-5660.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  The 
Board's  decision  adopting  these 
regulations  is  available  to  all  persons  for 
a  charge  by  phoning  DC  NEWS  k  DATA, 
INC.,  at  (202)  28&-4357. 

Small  Entities 

The  Board  certifies  that  these  rules 
will  not  have  a  significant  eomomic 
effect  on  a  substantial  number  of  small 
entities. 

Enviroiunent 

This  action  will  not  significantly 
afiiect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subiects  in  49  CFR  Part  1310 

Household  goods  carriers.  Moving  of 
household  goods.  Tariffs. 

Decided:  |aniiary  22, 1997. 
By  the  Board,  Chainnan  Moi:gan  and  Vice 
Chairman  Owen. 

Venm  A.  VnUums, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  adds  a  new  part 
1310  to  title  49,  chapter  X,  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  1310— TARIFF  REQUIREMEffTS 
FOR  HOUSEHOLD  GOODS  CARRIERS 

Sec. 

1310.1  Scope:  Definitions. 

1310.2  Requirement  to  maintain  tariff. 

1310.3  Contents  of  tariffs. 

1310.4  Incorporation  of  tariff  provisions  by 
reference. 

1310.5  Availability  of  tari%  at  carrier 
offices. 

1310.6  Furnishing  copies  of  tariff 
publications. 

Authority:  49  U.S.C  721(a),  13702(a). 
13702(c)  and  13702(d). 

f  1310.1    Scope;  DeflnMons. 

(a)  The  provisions  of  this  part  address 
the  tariff  requirements  impcfised  by  49 
U.S.C.  13702  on  motor  carriers  and 
height  forwarders  for  the  transportation 
of  household  goods,  and  the  notice 
requirements  with  which  such  carriers 
must  comply  in  order  to  be  entitled  to 
enforce  the  provisions  of  their  tariff 
against  individuals  whose  shipments 
are  siibiect  to  such  tariflis. 

(b)  Tne  provisions  of  this  part  apply 
to  all  movements  of  household  goods 
defined  in  paragraph  (c)(1)  of  this 
section,  and  to  those  movements  of 
household  goods  defined  in  paragraph 
(c)(2)  of  this  section  that  are  not 
provided  under  contracts  entered  into 
pursuant  to  49  U.S.C.  14101(b)  or  former 
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49  U.S.C.  10702  (repealed  January  1, 
1996).  • 

(c)  For  the  purposes  of  this  part,  the 
term  household  goods  means  personal 
effects  and  property  used  or  to  be  used 
in  a  dwelling,  when  a  part  of  the 
equipment  or  supply  of  such  dwelling, 
and  similar  property  if  the 
transportation  of  such  effiects  or 
property  is: 

(1)  Arranged  and  paid  for  by  the 
householder,  including  transportation  of 
property  from  a  factory  or  store  when 
the  property  is  purchased  by  the 
householder  with  intent  to  use  in  his  or 
her  dwelling;  or 

(2)  Arranged  and  paid  for  by  another 
party. 

(d)  For  the  purposes  of  this  part 
service  terms  means  all  classifications, 
rules,  regulations  and  practices  that 
affiect  the  rates,  charges,  or  level  of 
service  for  movements  of  household 
goods. 

}  1310^    Requirement  to  maintain  tariffs. 

(a)  Except  when  providing 
transportation  for  charitable  purposes 
without  charge,  carriers  subject  to  the 
Board's  jurisdiction  under  Chapter  135 
of  Title  49  of  the  United  States  Code 
may  provide  transportation  or  service 
for  movements  of  household  goods  only 
if  the  rates,  and  related  rules  and 
practices,  for  such  transportation  or 
service  are  contained  in  a  published 
tariff  that  is  in  effect  under  this  section. 
The  carrier  may  not  charge  or  receive  a 
different  compensation  for  the 
transportation  or  service  than  the  rate 
specified  in  the  tariff,  whether  by 
returning  a  part  of  that  rate  to  a  person, 
by  giving  a  person  a  privilege,  by 
allowing  the  use  of  a  facility  that  affects 
the  value  of  that  transportation  or 
service,  or  through  another  device. 
Tariffs  shall  be  published  in  the  English 
language  and  rates  shall  be  stated  in 
money  of  the  United  States. 

(b)  Tariffs  maintained  pursuant  to  this 
part  must  be  available  for  inspection  by 
the  Board,  and  must  be  provided  to  the 
Board  promptly  and  free  of  charge,  upon 
request,  by  mail  or  other  delivery 
service. 

(c)  A  carrier  that  maintains  a  tariff 
pursuant  to  this  part  may  not  enforce 
the  provisions  of  the  tariff  unless  the 
carrier  has  given  notice  that  the  tariff  is 
available  for  inspection  in  its  bill  of 
lading  or  by  other  actual  notice  to 
individuals  whose  shipments  are 
subject  to  the  tariff,  as  provided  in 
§1310.4  of  this  part. 

(d)  The  Board  may  invalidate  a  tariff 
prepared  by  or  on  behalf  of  a  carrier 
under  this  part  if  that  tariff  violates  49 
U.S.C.  13702  or  the  regulations 
contained  in  this  part. 


S  1310.3    Contents  of  tariffs. 

(a)  Tariffs  prepared  under  this  part 
must  include  an  accurate  description  of 
the  services  offered  to  the  public;  must 
provide  the  specific  applicable  rates, 
charges  and  service  terms;  and  must  be 
arranged  in  a  way  that  allows  for  the 
determination  of  the  exact  rate,  charges 
and  service  terms  applicable  to  any 
given  shipment.  Increases,  reductions 
and  other  changes  must  be  symbolized 
or  highlighted  in  some  way  to  facilitate 
ready  idendfication  of  the  changes  and 
their  effective  dates. 

(b)  All  information  necessary  to 
determine  applicable  rates,  charges  and 
service  terms  for  a  given  shipment  need 
not  be  contained  in  a  single  tariff,  but 
if  multiple  tariffs  are  used  to  convey 
that  information,  the  tariff  containing 
the  rates  must  make  specific  reference  to 
all  other  tariffs  required  to  determine 
applicable  rates,  charges  and  service 
terms.  The  carrier(s)  party  to  the  rate(s) 
must  participate;  in  all  of  the  tariffs  so 
linked  and  all  such  tariffs  must  be  made 
available  to  shippers  upon  reasonable 
request. 

§  131 0.4    Incorporation  of  tariff  provisions 
by  reference. 

(a)  Carriers  that  maintain  tariffs 
pursuant  to  this  part  may  incorporate 
the  terms  of  such  tariffs  by  reference 
(i.e.,  without  stating  their  full  text)  into 
the  bill  of  lading  or  other  document 
embodying  the  contract  of  carriage  for 
the  transportation  of  household  goods, 
provided  that: 

(1)  The  bill  of  lading  or  other 
document  must  contain  a  conspicuous 
notice  that  the  contract  of  carriage 
incorporates  the  terms  of  the  carrier's 
tariffs;  the  carrier  must  give  notice  that 
its  tariffs  are  available  for  inspection  in 
its  bill  of  lading  or  by  other  actual 
notice  to  individualswhose  shipments 
are  subject  to  such  tariffs;  and  the 
carrier  must  make  the  full  text  of 
incorporated  terms  readily  available  for 
inspection  by  the  shipper,  free  of 
charge,  upon  request.  If  such  terms 
cannot  be  made  available  immediately, 
they  must  be  made  available  promptly 
and  free  of  charge  by  mail  or  other 
delivery  service. 

(2)  If  the  incorporated  terms  include 
any  of  the  terms  set  forth  in  paragraphs 
(a)(2)(i)  through  (a)(2)(iii)  of  this  section, 
the  notice  on  the  bill  of  lading  or  other 
document  must  indicate  that  such  terms 
are  included;  the  shipper  must  be 
provided  with  a  brief  summary  of  the 
principal  features  of  such  terms  on  or 
with  the  document;  and  the  shipper 
must  be  able  to  obtain  a  more  complete 
explanation  of  such  temxs  upon  request. 


(i)  Limits  on  the  carrier's  liability  for 
loss,  damage,  or  delay  of  goods, 
including  fragile  or  valuable  goods. 

(ii)  Claim  restrictions,  including  time 
periods  within  which  shippers  or 
consignees  must  file  a  claim  or  bring  an 
action  against  the  carrier  for  its  acts  or 
omissions  or  those  of  its  agents. 

(iii)  Rights  of  the  carrier  to  impose 
monetary  penalties  on  shippers  or 
consignees,  increase  the  price  of  the 
transportation,  or  change  any  terms  of 
the  contract. 

(b)  A  carrier  may  not  claim  the  benefit 
as  against  a  shipper  or  consignee  of,  and 
a  shipper  or  consignee  shall  not  be 
bound  by,  any  tariff  term  that  is 
incorporated  by  reference  under  this 
section  unless  the  carrier  has  complied 
with  the  requirements  of  paragraph  (a) 
of  this  section. 

(c)  The  disclosure  requirements 
established  by  this  section  preempt  any 
State  requirements  on  the  same  subject, 
for  tariff  terms  that  are  incorporated  by 
reference  into  the  bill  of  lading  or  other 
document  embodying  the  contract  of 
carriage  for  the  transportation  of 
household  goods. 

§  1310.5    Availabiiity  of  tariffs  at  carrier 
offices. 

(a)  Each  carrier  shall  maintain,  at  its 
principal  office,  a  complete  set  of  its 
effective  tariffs  and  those  to  which  it  is 
a  party. 

(b)  Each  carrier  shall  also  maintain 
some  or  all  of  its  tariffs  at  its  other 
business  offices,  upon  request.  Carriers 
shall  provide  information  regarding  all 
locations  where  tariffs  may  be  viewed. 

(c)  At  all  points  where  tariffs  are 
maintained,  they  shall  be  made 
available  for  inspection  by  any  person 
during  the  carrier's  normal  business 
hours.  The  tariffs  shall  Ije  accessible  and 
readable.  The  carrier  shall  also  display, 
in  a  conspicuous  place  in  those 
locations,  a  notice,  in  large  print,  which 
contains  a  statement  that  the  tariffs  are 
available  for  public  inspection. 

(d)  At  all  other  carrier  business 
offices,  the  carrier  shall  display  a  notice 
advising  the  public  of  the  location  of  the 
nearest  available  tariff.  The  notice  shall 
be  in  large  print  and  posted  in  a 
conspicuous  place.  In  addition,  the 
carrier  shall,  upon  request,  make  its 
tariffs  available  at  that  location  as  soon 
as  possible  but  not  later  than  within  20 
days,  or  provide  the  sought  information 
orally  if  satisfactory  to  the  reauestor. 

(e)  Any  publication  referred  to  in  a 
tariff  must  be  maintained  with  that 
tariff. 

(f)  If  any  tariff  maintained  pursuant  to 
paragraph  (b)  of  this  section  has  not 
been  used  for  a  substantial  length  of 
time,  the  availability  of  that  tariff. 


UMI 
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including  its  reissues,  may  be 
discontinued  at  that  office  luitil  such 
time  as  it  is  again  requested.  It  shall 
then  be  made  available  within  20  days. 

S  1310.6    Furnishing  copies  of  tariff 
publications. 

(a)  Copies  of  tariffs,  specific  tariff 
provisions  or  tariff  subscriptions  shall 
be  provided  upon  request  to  any 
interested  perstm. 

(b)  Except  for  providing  to  shippers 
the  full  text  of  tariff  terms  incorporated 
by  reference  into  the  bill  of  lading  or 
other  document  embodying  the  contract 
of  carriage  for  the  transportation  of 
household  goods,  as  described  in 

§  1310.4(a)(1),  carriers  may  assess 
charges  for  furnishing  copies  of  tariff 
publications  to  interested  persons.  If  a 
chaise  is  made,  the  charge  must  be 
reasonable,  and  identical  for  the  same 
publications  and  delivery  service. 

(FR  Doc.  97-2549  Filed  2-3-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
njle  making  prior  to  the  adoption  of  the  final 
rutes. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293, 351. 430,  and  531 
RiN3206-AH32 

Reduction  in  Force  and  Performance 
Management 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rulemaking. 

SUIMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  that  enhance  the 
opportunity  for  Federal  employees  to 
receive  retention  service  credit  diuing 
reductions  in  force  based  on  their  actual 
job  performance.  The  proposal  also 
gives  agencies  with  employees  who 
have  been  rated  imder  different  patterns 
of  summary  rating  levels  a  mechanism 
to  take  this  into  accoimt  when  awarding 
employees  additional  retention  service 
credit  for  reduction  in  force.  These 
proposed  regulations  also  clarifying 
certain  other  retention  rights,  including 
the  coverage  of  employees  serving  under 
term  appointments. 
DATES:  Comments  must  be  received  by 
April  7,  1997. 

ADDRESSES:  Send  or  deliver  written 
comments  to:  Mary  Lou  Lindholm, 
Associate  Director  for  Employment 
Service,  Room  6F08,  Office  of  Personnel 
Management,  Washington,  IX:  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Glennon,  Jacqueline 
Yeatman,  or  Edward  P.  McHugh  (part 
351);  (202)  606-0960,  FAX  (202)  606- 
2329;  or  Bail>ara  Colchao  or  Doris 
Hausser  (parts  293, 430  and  531);  (202) 
606-2720,  FAX  (202)  606-2395. 

SUPf>l£MENTARY  INFORMATION: 

(1)  Performance 

Crediting  Performance  in  Reductions  in 
Force 

Background  to  Proposed  Regulations 

Employee  performance  is  one  of  four 
factors  specified  in  5  U.S.C.  3502(a),  and 
regulations  in  5  CFR  part  351,  that 


determine  an  employee's  retention 
standing  during  reductions  in  force.  The 
other  three  factors  are  tenure  of 
appointment,  veterans'  preference  and 
length  of  service.  Traditionally, 
performance  has  been  recognized  in  the 
reduction  in  force  process  by  providing 
employees  with  additional  years  of 
retention  service  credit  based  on  the 
average  of  their  three  most  recent  ratings 
of  record  received  under  the  provisions 
of  5  CFR  part  430,  subpart  B,  during  the 
4  years  prior  to  the  reduction  in  force. 

These  proposed  changes  enhance  the 
opportunity  for  Federal  employees  to 
receive  retention  credit  during 
reductions  in  force  based  on  their  job 
performance.  They  do  not,  however, 
change  the  relative  importance  of 
performance  vis  a  vis  the  other  retention 
factors:  tenure,  veterans'  preference  and 
length  of  service.  Further,  they  retain 
the  present  range  of  additional  retention 
service  credit  that  is  provided  to  good 
performers  during  reductions  in  force 
(i.e.,  12  to  20  years  additional  retention 
service  credit)  and  the  requirement  that 
additional  retention  service  credit  be 
awarded  based  on  the  average  of  the 
three  most  recent  ratings  of  record 
whenever  possible. 

Current  regulations  at  section 
351.504(d)  define  the  specific  amotmt  of 
additional  retention  service  credit 
awarded  for  each  rating  level  and 
require  that  it  be  appUed  in  the  same 
way  by  each  agency  subject  to  the 
reduction  in  force  regulations.  Twenty 
years  of  additional  retention  service 
credit  is  specified  for  a  Level  5  rating  of 
record  (i.e.,  "Outstanding"  or 
equivalent),  16  years  of  additional 
retention  service  credit  for  a  Level  4 
rating  of  record  (i.e.,  "Exceeds  Fully 
Successful"  or  equivalent),  and  12  years 
of  additional  retention  service  credit  for 
a  Level  3  rating  of  record  (i.e.,  "Fully 
Successful"  or  equivalent).  No 
additional  retention  service  credit  is 
provided  for  a  Level  2  rating  of  record 
(i.e.,  "Minimally  Successful"  or 
equivalent)  or  for  a  Level  1  rating  of 
record  (i.e.,  "Unacceptable."). 

Currently  credit  is  provided  on  the 
basis  of  the  three  most  recent  ratings  of 
record  received  diuing  the  4  years  prior 
to  the  reduction  in  force.  The  sum  of  the 
three  most  recent  ratings  is  divided  by 
three  and  roimded  to  a  whole  number. 
For  example,  an  employee  whose  three 
most  recent  ratings  are  "Exceeds  Fully 
Successful"  (16),  Exceeds  Fully 


Successful  (16),  and  Outstanding  (20)  is 
given  18  years  extra  seniority  (16+16+20 
=  52/3  =  17.3  =  18).  If  employees  have 
received  fewer  than  three  actual  ratings 
in  the  last  4  years,  agencies  are  required 
to  substitute  an  assumed  rating  of  Fully 
Successful  for  each  missing  rating. 

New  Procedures  for  Increasing  Use  of 
Actual  Ratings  in  RIF 

Extending  time  period  during  which 
ratings  are  considered.  One  element  of 
the  proposal  addresses  the  circimistance 
where  employees  have  not  received 
three  actual  ratings  of  record  in  the  last 
4  years.  They  may  have  received  two 
ratings,  or  one,  or  none.  This  could 
ocoir  due  to  a  variety  of  cinnmistances; 
for  example:  Employees  on  extended 
assignments  on  military  reserve  duty; 
employees  on  official  time  under 
chapter  71  of  title  5,  United  States  Code; 
employees  new  to  Government  service; 
or  employees  who  have  been  absent  due 
to  an  on-the-job  injury.  To  minimize  the 
use  of  assimied  ratings  and  to  maximize 
the  extent  to  which  additional  retention 
service  credit  is  based  on  actual  job 
performance,  OPM  is  proposing  to 
lengthen  the  period  of  time  from  which 
ratings  are  taken  into  account  from  4 
years  to  6  years  prior  to  the  reduction 
in  force.  For  example,  if  an  employee 
has  been  given  two  ratings  of  record 
during  the  previous  4  years,  a  rating 
given  in  the  fifth  year  prior  to  the 
reduction  in  force  may  be  taken  into 
account  in  order  to  use  three  actual 
ratings.  In  all  cases,  however,  the  three 
most  recent  ratings  of  record  must  be 
used.  OPM  is  proposing  appropriate 
changes  to  the  recordkeeping 
requirements  in  5  CFR  part  293.  This 
change  in  the  time  period  for  crediting 
performance  ratings  will  be  phased  in  to 
allow  agencies  time  to  change  their 
recordkeeping  procedures.  The 
implementation  schedule  for  this 
provision  is  explained  in  the  paragraph 
below  on  "Special  implementation/ 
effiective  dates." 

New  computation  methods  for 
crediting  performance  in  reduction  in 
force.  OPM  is  also  proposing  to  remove 
the  requirement  to  fill  in  missing  ratings 
of  record  with  assumed  Fully  Successful 
ratings  when  an  employee  has  received 
only  one  or  two  actual  ratings  of  record 
during  the  6-year  period  when  ratings 
can  be  credited.  Under  the  proposed 
change,  the  actual  rating(s)  of  record 
available  vtrill  serve  as  the  sole  basis  of 
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the  employee's  cradit,  and  no  assumed 
ratings  will  be  used.  Consequently,  if  an 
employee  has  received  only  two  actual 
ratings  of  record  during  this  period,  the 
value  of  each  rating  wiU  be  added 
together  and  divided  by  two  to 
determine  the  amoimt  of  additional 
retention  service  credit.  If  the  employee 
has  received  only  one  actiial  rating 
during  the  period,  it  wiU  be  divided  by 
one  to  determine  additional  retention 
service  credit  The  same  computation 
method  (dividing  the  rating  value  by 
one)  will  be  used  when  crmiiting  an 
assumed  rating  when  the  value  is 
determined  under  the  procedures 
outlined  below. 

Crediting  performance  for  employees 
with  no  actual  rating.  Only  in  the 
unusual  situation  where  an  employee 
has  no  actual  rating  of  record  in  a  6-year 
period  will  an  assumed  rating  be  used. 
The  value  of  that  assiimed  rating  will  be 
determined  on  the  basis  of  two  &ctors: 
(1)  The  summary  level  pattern  that 
applies  to  the  employee's  official 
position  of  record  at  the  time  of  the 
reduction  in  force;  and  (2)  the  amoimt 
of  current  continuous  service  the 
employee  has. 

Employees  who  have  no  ratings  and 
have  more  than  one  year  of  current 
continuous  service.  An  employee  who 
has  completed  at  least  one  year  of 
current  continuous  service  at  the  time 
that  reduction  in  force  notices  are 
issued  (or  by  the  cutoff  date  the  agency 
specifies  prior  to  the  issuance  of  RIF 
notices  after  which  no  new  anmnil 
ratings  are  put  on  record)  will  be  given 
the  additional  retention  service  credit 
for  the  most  common,  or  "modal", 
summary  rating  level,  as  defined  in  5 
CFR  351.203,  for  the  summary  level 
pattern  that  applies  to  the  employee's 
position  at  the  time  of  the  reduction  in 
force.  The  agency  may  determine  the 
modal  rating  using  siunmary  ratings  in 
the  competitive  area,  in  a  larger 
subdivision  of  the  agency,  or 
agencywide.  The  applicable  modal 
rating(s)  must  be  applied  imiformly  and 
consistently  within  the  competitive 
area. 

For  example,  if  the  employee's 
position  would  be  covered  under  a  five- 
level  rating  pattern,  the  agency  would 
compile  the  summary  ratings  on  record 
for  the  most  recently  completed 
appraisal  period  that  were  given  to 
employees  in  the  competitive  area, 
subdivision  or  agency  who  were  rated 
imder  a  five-level  rating  pattern.  If  the 
results  were:  78  Outstanding,  153 
Exceeds  Fully  Successful,  129  Fully 
Successful,  42  Maiginal,  and  7 
Unacceptable,  then  the  modal  rating  in 
this  instance  would  be  Exceeds  Fully 
Successful.  In  this  example,  the 


assumed  rating  for  an  employee  with  no 
rating  in  the  past -6  yeara,  who  has  at 
least  one  year  of  current  continuous 
service,  and  whose  position  is  under  a 
five-level  program,  would  be  Level  4. 
This  employee  would  be  given 
additional  retention  service  credit  based 
on  a  Level  4  rating. 

If,  using  the  same  process,  the  most 
commonly  given  rating  for  employees 
under  a  four-level  summary  rating 
pattern  was  determined  to  be  a  Level  3 
rating,  this  would  be  the  modal  rating 
used  for  employees  covered  by  this 
pattern. 

Employees  without  ratings  who  have 
less  than  one  year  of  current  continuous 
service:  The  modal  rating  is  not  used  for 
employees  who  have  completed  less 
than  one  year  of  current  continuous 
service.  Additional  retention  service 
credit  is  given  based  on  a  Level  3  (Fully 
Successful  or  equivalent]  rating  of 
record  under  the  simimary  level  pattern 
which  applies  to  the  employee's 
position  at  the  time  of  reduction  in 
force. 

Awarding  Retention  Service  Credit 
When  Employees  in  the  Same  RIF 
Competitive  Area  Have  Been  Rated 
Under  More  Than  One  Pattern  of 
Summary  Rating  Levels 

On  August  23, 1995.  OPM  issued  final 
regulations,  at  60  FR  43936,  giving 
agencies  the  option  to  determine  the 
pattern  of  summary  rating  levels  under 
their  performance  appraisal  programs. 
There  are  eight  possible  patterns  ranging 
from  a  traditional  five-level  program  to 
a  two-level  program  that  uses  only  Level 
1  and  Level  3.  Agencies  can  design  their 
appraisal  systems  to  permit  the  use  of 
different  patterns  in  different 
organizations  and  can  change  the 
patterns  used  without  prior  OPM 
approval. 

This  flexibility  in  the  design  of 
performance  appraisal  programs  can 
affect  employees'  relative  retention 
standing  for  reduction  in  force. 
Employees  compete  for  retention  within 
a  competitive  area.  It  is  possible  for  a 
competitive  area  to  cover  two  or  more 
organizations  that  each  use  a  different 
pattern  of  summary  rating  levels.  Also, 
employees  may  have  been  transferred  or 
reassigned  into  the  competitive  area 
from  other  agencies  with  different  rating 
patterns.  Some  employees  may  have 
ratings  of  record  from  two-level 
appraisal  programs,  while  others  have 
ratings  under  five-level  programs. 

During  the  comment  period  on  the 
performance  management  regulations, 
agencies  asked  for  flexibility  in 
awarding  additional  retention  service 
credit  when  conducting  reductions  in 
force  when  competitive  areas  include 


employees  rated  under  different 
patterns  of  summary  levels.  In  the  final 
poformance  management  regulations 
published  on  August  23, 1995,  OPM 
stated  that  it  would  review  the  existing 
reduction  in  force  regulations  in  5  C7R 
part  351  and  consider  whether  any 
changes  should  be  made  to  address 
mixed  pattern  situations.  These 
proposed  regulations  are  a  result  of  that 
review. 

OPM  considered  the  consequences 
that  coidd  occur  as  a  result  of  agencies 
making  maximum  use  of  performance 
management  flexibilities,  resulting  in 
competitive  areas  that  include 
employees  with  ratings  given  under 
different  patterns.  OPM  concluded  that 
to  credit  actual  performance  more 
appropriately  when  conducting 
retention  competition  among  employees 
rated  under  different  patterns,  agencies 
need  flexibiUty  to  adjust  the  credit 
assigned  to  rating  levels  in  their 
patterns.  The  proposed  regulations 
revise  5  CFR  351.504  to  require  an 
agency  to  take  into  account  different 
patterns  of  summary  rating  levels  when 
awarding  employees  additional 
retention  service  credit  in  reduction  in 
force  competition  based  on  their 
performance. 

New  agency  authority  to  determine 
retention  service  credit.  Under  the 
proposed  regulations,  an  agency  with 
employees  in  a  RIF  competitive  area 
who  have  been  rated  under  difiierent 
patterns  of  simmiary  rating  levels  must 
decide  how  many  years  of  retention 
service  credit  within  the  allowable 
range  of  12  to  20  years  to  assign  to 
particular  siunmary  rating  levels.  OPM 
has  determined  that  too  many  potential 
combinations  of  rating  patterns  within  a 
competitive  area  will  occur  in  the  future 
to  mandate  any  particular  crediting 
formula.  The  objective  of  applying 
flexibility  should  be  to  give,  to  the 
extent  possible,  the  same  credit  for 
equivalent  performance.  The 
appropriate  solution  will  of  necessity  be 
specific  to  the  RIF  competitive  area  as 
the  agency  takes  into  account  the 
combination  of  rating  patterns  used  and 
the  relative  numbera  of  employees  rated 
under  each  pattern. 

For  example,  one  RIF  competitive 
area  is  composed  of  200  employees, 
each  with  three  actual  ratings  of  record. 
Of  those  employees,  180  have  been 
rated  under  a  five-level  performance 
appraisal  program.  Of  their  ratings,  2 
percent  were  below  Fully  Successfiil,  20 
percent  were  Fully  Successful,  53 
percent  were  Exceeds  Fully  Successful, 
and  25  percent  were  Outstanding.  The 
other  20  employees  were  rated  under  a 
two-level  (pass/fail)  program,  with  98 
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percent  of  their  ratings  at  Level  3  (Pass 
or  Fully  Successful). 

Under  the  current  regulations,  all  the 
Fully  Successful  ratings  of  record  would 
receive  12  years  of  additional  retention 
service  credit,  Exceeds  Fiilly  Successful 
ratings  would  receive  16  years  credit, 
and  Outstanding  ratings  would  receive 
20  years  credit.  Employees  in  the  two- 
level  system  never  had  the  opportunity 
to  be  rated  and  receive  credit  for 
performing  above  the  Fully  Successful 
level,  even  though  their  performance 
might  well  have  been  rated  Exceeds 
Fully  Successful,  or  even  Outstanding, 
imder  a  five-level  prtwram. 

Under  the  proposed  regulations,  the 
agency  may  decide,  for  example,  that  to 
credit  performance  more  appropriately, 
the  Fully  Successful  ratings  of  record 
given  under  the  two-level  program 
should  receive  the  same  niunber  of 
years  additional  credit  as  the  Exceeds 
Fully  Successful  ratings  given  under  the 
five-level  program,  because  the  record 
indicates  that  78  percent  of  ratings  given 
imder  a  five-level  program  are  above 
Fully  Successful  and  most  of  those  are 
Exceed  Fully  Successful.  Under  this 
scenario,  the  agency  might  use  the 
flexibility  to  assign  credit  based  on  a 
mix  of  rating  level  patterns  within  the 
RIF  competitive  area  to  provide  what 
the  agency  determined  to  be  equivalent 
credit  for  similar  performance. 

If  an  agency  has  RIF  competitive  areas 
in  which  all  employee  ratings  of  records 
to  be  credited  were  given  under  the 
same  pattern  of  summary  levels,  it  is 
required  to  follow  the  current 
regulations  for  crediting  performance  in 
a  reduction  in  force  whidi  now  appear 
in  paragraph  (d)  of  section  351.504. 

uniform  and  consistent  treatment  of 
employees  in  the  same  RIF  competitive 
area.  In  using  the  proposed  regulations, 
the  agency's  application  must  be 
uniform  and  consistent  within  the  RIF 
competitive  area.  For  example,  each 
employee  covered  by  a  two-level 
program  within  the  competitive  area 
must  receive  the  same  amount  of 
additional  retention  service  credit  for 
their  Level  3  rating  of  record.  Under 
proposed  paragraph  (f)  of  section 
351.504,  the  agency  must  establish  its 
performance  crediting  procedures  for 
the  applicable  reduction  in  force  and 
must  keep  the  procediu«s  available  for 
review,  llie  agency  is  not  required, 
hovrever.  to  apply  the  same  performance 
crediting  prorodures  in  different 
competitive  areas,  or  in  different 
reductions  in  force. 

The  proposed  regulations  are  specific 
to  the  agency  conducting  the  reduction 
in  force,  at  the  time  it  carries  out  the 
reduction  in  force  action.  Thus  an 
agency  carrying  out  a  reduction  in  force 


may  provide  different  amounts  of 
additional  retention  service  credit  for 
ratings  of  record  received  in  an 
employee's  former  agency  than  were 
provided  by  that  former  organization. 

The  proposed  regulations  also  include 
conforming  changes  that  have  been 
made  throughout  section  351.504  to 
make  consistent  the  various  references 
to  rating  of  record  and  the  summary 
levels.  In  addition,  the  exceptions  to  a 
current  rating  of  record  that  are 
presently  in  paragraph  (e)  of  section 
351.504  are  removed  and  the  new 
definition  of  "Current  Rating"  in  section 
351.203  clarifies  what  the  cxurent  rating 
of  record  is. 

Additional  Retention  Service  Credit  for 
Certain  Ratings  From  Appraisal  Systems 
Not  Covered  by  the  Provisions  of  5  CFR 
Part  430 

Employees  in  a  competitive  area  may 
have  been  rated  under  an  appraisal 
system  not  established  under  the 
provisions  of  5  CFR  part  430.  OPM  is 
proposing  language  in  the  revised 
section  351.504  that  will  require 
agencies  to  use  all  ratings  of  record 
given  to  employees  for  assigning 
additional  retention  service  credit 
diuing  a  reduction  in  force.  However,  a 
performance  evaluation  given  to  an 
employee  under  an  appraisal  system  not 
covered  by  the  provisions  of  5  CFR  part 
430,  subpart  B,  would  be  considered  a 
rating  of  record  only  if  it  meets  the 
conditions  specified  in  the  new 
paragraph  (c)  of  section  430.201  of  the 
proposed  regulations.  The  agency 
conducting  the  reduction  in  force  will 
make  the  determination  of  whether  or 
not  such  "non-430"  performance  ratings 
meet  the  specified  conditions. 

Related  Conforming  Amendments 

At  section  430.201,  General,  OPM  is 
proposing  a  new  paragraph.  Equivalent 
ratings  of  record,  to  specify  the 
conditions  which  must  be  met  before 
performance  evaluations  given  under 
evaluation  systems  not  covered  by  5 
U.S.C.  43  and  5  CFR  430,  subpart  B,  can 
be  used  as  the  basis  for  granting 
additional  retention  service  credit  in  a 
reduction  in  force.  These  conditions  in 
part  address  fundamental  requirements 
comparable  to  those  in  statute,  such  as 
communicating  performance  standards 
in  advance  and  evaluating  work 
performance  against  those  standards.  In 
some  situations,  the  agency  may  need  to 
take  the  step  of  identifying  a  summary 
level  and  pattern  based  on  available 
information.  OPM  expects  that  some 
"non-430"  performance  evaluations  will 
not  meet  one  or  more  of  the  specified 
conditions. 


At  section  430.208,  Rating 
performance,  OPM  is  proposing 
amendments  and  additional  language  to 
support  the  use  of  additional  flexibility 
for  crediting  performance  in  a  reduction 
in  force,  as  proposed  here  in  section 
351.504.  Regulatory  language  is  added 
to  section  430.208,  Rating  performance, 
to  include  in  paragraphs  ((i)(2)  and 
(d)(4)  designation  of  the  summary  level 
pattern  as  an  integral  part  of  a  rating  of 
record,  and  to  establish  in  paragraph 
(d)(5)  an  authority  to  permit,  but  not 
reqtiire,  assigning  the  same  rating  of 
record  a  different  niunber  of  years 
additional  retention  service  credit  in  a 
different  summary  level  pattern, 
competitive  area,  or  reduction  in  force. 
To  conform  with  these  changes,  OPM  is 
also  revising  the  definitions  of 
performance  rating  and  rating  of  record 
regarding  a  simunary  level  within  a 
pattern  in  section  430.203. 

Technical  Amendments 

OPM  is  proposing  to  add  regulatory 
language  in  the  recently  issued 
regulations  on  perfOTmance  appraisal 
systems  and  programs.  In  two  places, 
the  additions  are  being  made  solely  to 
clarify  and  state  explicitly  restrictions 
on  the  use  of  critical  and  noncritical 
elements  that  are  implicit  in  the  existing 
regulations.  Other  clarifying  changes  are 
being  made  regarding  the  appraisal 
period  and  a  delay  of  an  acceptable 
level  of  competence  determination. 

Critical  Element  Definition 

In  the  first  instance.  OPM  proposes  to 
amend  the  definition  in  section  430.203 
of  a  critical  element  to  clarify  that 
critical  elements  may  be  used  to 
measure  performance  only  at  the 
individual  level.  A  corresponding 
editorial  change  is  proposed  at  section 
430.206(b)(4)  for  the  description  of 
elements  contained  in  an  employee's 
performance  plan.  These  represent  no 
substantive  change  in  the  regulations 
because  of  the  statutory  definition  of  a 
critical  element  The  statutory  intent  of 
chapter  43  is  to  establish  and  maintain 
individual  accountability.  At  section 
4303,  the  chapter  includes  a  provision 
for  removing  an  employee  who  fails  to 
meet  the  established  performance 
standard  for  one  or  more  critical 
elements.  A  critical  element  that 
measures  performance  where  individual 
contributions  and  control  are  not 
identifiable  would  be  unusable  as  a 
basis  for  taking  such  a  performance- 
based  action  because  we  conclude  that 
individual  control  over  the  performance 
that  meets  the  standard  is  a  necessary 
condition  for  applying  the  standard  and 
taking  that  action. 
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Using  a  group-level  critical  element 
raises  the  implications  of  the  group  or 
team  {ailing  to  meet  the  element's 
established  standards  and  being 
deemed,  by  statutory  definition. 
Unacceptable  on  the  element,  llie 
agency  would  be  obligated  to  carry  out 
the  notification  and  assistance 
provisions  of  5  O^  432.104, 
Addressing  imacceptable  performance, 
for  each  member  of  the  group  or  team, 
irrespective  of  the  caliber  of  his  or  her 
individual  performance.  Also,  should 
the  timing  of  an  appraisal  period 
coincide  with  the  end  of  their  waiting 
periods,  group  members  would  be 
denied  within-grade  pay  increases  or 
career  ladder  promotions,  once  again 
without  reference  to  their  personal 
performance.  We  do  not  believe  that  this 
is  in  accord  with  the  intent  of  the 
statute. 

Barring  Non-Critical  Elements  When 
Only  Two  Summary  Levels  Are  Used 

In  the  second  instance,  OPM  proposes 
to  add  explicit  regulatory  language  in 
section  430.206(b)(6)  prohibiting  the  use 
of  non-critical  elements  in  employee 
performance  plans  in  "Pass/Fail" 
siunmary  appraisal  situations,  and 
thereby  prevent  confusion  and 
inappropriate  use  of  non-critical 
elements  in  appraisal  programs.  Adding 
this  language  is  not  a  substantive  change 
because  it  merely  states  a  condition  that 
is  the  logical  consequence  of  applying 
other  definitions  and  restrictions 
already  included  in  the  regulations. 

This  logical  conclusion  operates  with 
an  appraisal  program  that  uses  only  two 
siunmary  levels,  Level  1  (Unacceptable) 
and  Level  3  (Fully  Successful  or 
equivalent),  which  is  commonly 
referred  to  as  a  "Pass/Fail','  program. 
The  relevant  definitions  and  restrictions 
are:  (1)  the  definition  at  section  430.203 
of  a  non-critical  element,  which 
includes  the  requirement  that  it  must 
affect  the  summary  level;  and  (2)  the 
provisions  at  section  430.208(b)  (1)  and 
(2),  which  make  it  clear  that  a  non- 
critical  element  cannot  have  the  efiiect  of 
summarizing  performance  as 
"Unacceptable." 

In  an  appraisal  program  that  uses  only 
two  siunmary  levels,  if  an  employee's 
performance  on  any  or  all  elements  not 
designated  as  critical  was  appraised  as 
Unacceptable,  but  performance  on  all 
critical  elements  was  appraised  as  better 
than  Unacceptable,  then  the  assigned 
summary  level  would  have  to  be  Level 
3.  Level  1  cannot  be  used  because  no 
critical  element  performance  was 
Unacceptable.  The  only  summary  level 
available  other  than  Level  1  is  Level  3. 
This  illustrates  that  imder  a  two-level 
program,  the  summary  level  can  only  be 


afiiacted  by  critical  elements.  Of  course, 
additional  elements  could  still  be 
included  in  the  employee's  performance 
plan  if  it  was  not  appropriate  to 
designate  them  as  critical  elements  (e.g., 
they  measure  performance  at  the  team 
or  organizational  level). 

Appraisal  Period 

In  section  430.206(a)(2],  a  change  is 
being  made  to  clarify  that  each  appraisal 
program  can  designate  only  one 
appraisal  period.  The  change  reflects 
OPM's  ongoing  position  that  the 
appraisal  period  chosen  for  the  program 
affects  the  application  of  all  the 
program's  other  provisions  and  is  one  of 
the  key  features  that  distinguishes  one 
program  from  another.  The  other  two 
distinguishing  featiu«s  are  employee 
coverage  and  pattern  of  summary  levels 
for  ratings  of  record. 

The  appraisal  period  is  a  specified 
period  of  time  (e.g.,  12  months).  Within 
a  single  program,  agencies  are  fi«e  to 
start  the  appraisal  period  on  different 
dates  for  different  employees  or  groups 
of  employees. 

Delay  of  an  Acceptable  Level  of 
Competence  Determination 

OPM  also  is  proposing  technical 
amendments  to  5  CFR  531.409(c)  to 
eliminate  any  unintended  confusion 
regarding  the  delay  of  an  acceptable 
level  of  competence  determination 
(ALOC)  and  to  make  terminology 
consistent  with  the  performance 
management  regulations.  The  first 
change  incorporates  into  regulation 
OPM's  longstanding  interpretation  of 
the  present  regulation,  thus  clarifying 
that  the  two  circumstances  described  in 
the  regulations  are  the  only  ones  under 
which  the  ALOC  determination  is 
delayed.  A  corresponding  change  is 
being  made  to  the  definition  of  rating  of 
record  in  section  430.203  to  clarify  that 
a  rating  of  record  done  to  comply  with 
5  CFR  531.404(a)(1)  is  a  bona  fide  rating 
of  record  for  all  purposes.  In  addition, 
other  changes  are  made  to  bring  the 
terminology  used  into  conformance 
with  the  recent  changes  in  the 
performance  management  regulations. 

(2)  Definitions 

"Annual  Performance  Rating  of 
Record."  Performance  is  one  of  the  four 
factors  agencies  use  to  determine  an 
employee's  retention  rights.  (The  other 
three  factors  are  Tenure,  Veterans' 
Preference,  and  Service.) 

Consistent  with  final  performance 
regulations  published  in  the  Federal 
Register  at  60  FR  43936,  Augast  23. 
1995,  proposed  section  351.203  removes 
the  definition  of  "Annual  Performance 
Rating  of  Record"  and  adds  the 


definition  of  "Rating  of  Record" 
consistent  with  the  meaning  given  that 
term  in  section  430.203  of  this  chapter. 
The  new  definition  also  introduces 
equivalent  ratings  of  record. 

(3)  Competitive  Area 

Agencies  estabUsh  "Competitive 
Areas"  to  set  the  organizational  and 
geographical  boimdaries  within  which 
employees  compete  for  retention. 
Proposed  section  351.402(b)  clarifies 
existing  policy  on  OPM's  tninifrmm 
standard  for  a  competitive  area.  This 
regulatory  change  maintains  the  same 
standard  for  a  minimum  competitive 
area,  but  reflects  ciursnt  organizational 
structure  and  terminology  in  Ueu  of 
existing  language. 

(4)  CompetitiTe  Level 

Agencies  estabUsh  "Competitive 
Levels"  to  group  interchangeable 
positions  in  the  process  of  determining 
employees'  retention  rights.  Proposed 
section  351.403(c)  is  added  to  clarify 
existing  policy  that  an  agency  may  not 
establi^  a  competitive  level  based 
solely  upon:  (1)  A  difference  in  the 
number  of  hours  or  weeks  scheduled  to 
be  worked  by  other-than-full-time 
employees  who  would  otherwise  be  in 
the  same  competitive  level;  (2)  a 
requirement  to  work  changing  shifts;  (3) 
the  grade  promotion  potential  of  the 
position:  or  (4)  a  difference  in  the  local 
wage  areas  in  which  wage  grade 
positions  are  located. 

(5)  Retention  Register 

Proposed  section  351.404(a)  clarifies 
existing  policy  that  upon  displacing 
another  employee  under  this  section,  an 
employee  retains  the  same  statiis  and 
tenure  in  the  new  position. 

Proposed  section  351.404(b)(2) 
provides  that  the  name  of  each 
employee  in  the  competitive  level  with 
a  written  decision  of  removal  under  part 
432  or  752  of  this  chapter  is  listed  at  the 
bottom  of  the  retention  register.  Under 
present  section  351.404(b)(2),  the  name 
of  each  employee  in  the  competitive 
level  with  a  written  decision  of  removal 
because  of  "Unacceptable"  or 
equivalent  performance  under  part  432 
is  listed  at  Uie  bottom  of  the  retention 
re^ster. 

Proposed  section  351.405  provides 
that  the  name  of  each  employee  in  the 
competitive  level  with  a  written 
decision  of  demotion  under  part  432  or 
752  of  this  chapter  competes  for 
retention  from  the  position  to  which  the 
employee  will  be  or  has  been  demoted. 
Under  present  section  351.405,  the 
name  of  each  employee  in  the 
competitive  level  with  a  written 
decision  of  demotion  under  part  432 
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because  of  "Unacceptable"  or 
equivalent  performance  competes  for 
retention^m  the  position  to  which  the 
employee  will  be  or  has  been  demoted. 

(6)  Retention  Subgroups 

Retention  Groups  and  Subgroups 
include  two  of  the  factors  (i.e.,  Tenure 
and  Veterans'  Preference)  that  are  used 
to  determine  an  employee's  retention 
standing.  Proposed  section  351.501(b)(3) 
is  revised  to  clarify  existing  policy  that 
employees  serving  under  Term 
appointments  are  included  in  retention 
subgroup  m. 

(7)  Release  From  Competitive  Level 

Proposed  section  351.602  provides 
that  an  agency  may  not  release  a 
competing  employee  from  a  competitive 
level  while  still  retaining  in  that 
competitive  level  another  employee 
who  has  received  a  written  notice  of 
demotion  or  removal  under  either  part 
432  or  752. 

(8)  Assignment  Rights 

Proposed  section  351.701(f)  is  added 
to  clarify  existing  policy  on  the 
procedures  agencies  use  to  determine 
the  appropriate  grade  or  grade-interval 
basis  for  setting  employees'  assignmeiit 
rights. 

Excepted  service  employees  have  no 
right  of  assignment  to  a  position  in  a 
different  competitive  level.  Section 
351.705(a)(3)  provides  that,  at  its 
discretion,  an  agency  may  offer 
assignment  rights  to  its  excepted  service 
employees.  Proposed  section 
351.705(a)(3)  clarifies  existing  policy 
that  an  excepted  service  employee  may 
have  a  right  of  assignment  on  the  same 
basis  (i.e.,  "Bump"  and  "Retreat")  as 
provided  to  competitive  service 
employees,  and  only  to  another 
excepted  service  position  under  the 
same  appointing  authority. 

(9)  RIF  Notices 

Section  351.504(b)(1)  provides  that  an 
employee  is  entitled  to  additional 
retention  service  credit  based  upon  the 
employee's  three  most  recent  ratings  of 
record  during  the  applicable  4-,  5-,  6- 
year  period  prior  to,  as  appropriate,  the 
date  the  agency  issues  specific 
reduction  in  force  notices  or  the  date  the 
agency  freezes  ratings  before  issuing 
reduction  in  force  notices. 

Section  351.802(a)(2)  presently 
provides  that  an  employee's  reducticm 
in  force  notice  must  identify  the 
employee's  annual  performance  ratings 
of  record  received  during  the  last  4 
years.  Proposed  section  351.802(a)(2) 
provides  that  the  agency  must  identify 
the  employee's  three  most  recent  ratings 
of  record,  rather  than  all  ratings  of 


record    received    in    the    applicable 
4-,  5-,  6-year  period,  since  only  the  three 
most  recent  ratings  of  record  are  used  to 
determine  the  employee's  retention 
standing. 

Proposed  section  351.803(a)  is  revised 
to  add  a  requirement  that  each 
employee  who  receives  a  specific  notice 
of  separation  by  reduction  in  force  must 
be  given  an  estimate  of  severance  pay  if 
ehgible,  and  information  on  benefits 
available  imder  new  subparts  F  and  G 
(Career  Transition  Assistance  Programs) 
of  part  330  of  this  chapter  and  from  the 
applicable  State  dislocated  worker 
imit(s),  as  designated  or  created  under 
title  in  of  the  Job  Training  Partnership 
Act.  To  increase  placement 
opportimities  for  employees  affected  by 
downsizing,  the  proposed  section  also 
provides  that  agencies  must  give 
employees  receiving  a  reduction  in  force 
separation  notice  a  form  to  authorize,  at 
their  option,  the  release  of  their  resumes 
for  employment  referral  to  State 
Dislocated  Worker  units  and  potential 
public  and  private  sector  employers. 

Proposed  section  351.804  clarifies 
existing  policy  on  when  a  specific 
reduction  in  force  notice  expires. 

Proposed  section  351.805  clarifies 
existing  poUcy  on  when  an  agency  is 
required  to  issue  a  new  or  amended 
specific  reduction  in  force  notice. 

Special  Implementatlon/Ejfective  Dates 
for  New  Reduction  in  Force/ 
Performance  Credit  Provisions 

Except  as  noted  below,  it  is  OPM's 
intention  to  make  the  provisions  of 
these  proposed  regulations  effective  30 
days  alter  the  pubUcation  of  final 
regulations.  In  order  to  give  agencies 
adequate  lead  time  to  implement  some 
of  the  procedural  changes  outlined  in 
these  regulations,  certain  provisions 
will  be  implemented  as  follows: 

(a)  When  implementing  proposed 
section  351.504(b),  which  extends  the 
time  period  during  which  ratings  are 
considered,  agencies  would  have  the 
option  to  immediately  begin  using  a  5- 
or  6-year  period  for  consideration  of  the 
employee's  three  most  recent  ratings. 
The  5-year  period  would  become 
mandatory  in  reductions  in  force  for 
which  notices  are  issued  or  performance 
ratings  are  frozen  on  or  after  October  1, 
1998.  The  6-year  period  would  become 
mandatory  on  October  1, 1999, 

(b)  The  new  agency  authority  to 
determine  retention  service  credit  when 
employees  in  a  competitive  area  are 
rated  under  multiple  rating  patterns 
described  in  section  351.504(e)  would 
apply  only  to  ratings  of  record  that  are 
put  on  record,  as  defined  in  paragraph 
(b)(3)  of  section  351.504,  on  or  after 

.  October  1, 1997.  The  agency  credits  any 


ratings  of  record  put  on  record  on  or 
before  September  30, 1997,  based  on  the 
govemmentwide  12-,  16-,  and  20-year 
formula  for  additional  retention  service 
credit  currently  in  effect. 

(c)  Section  351.504(c)(l)(i),  in  which 
a  modal  rating  is  used  as  an  assumed 
rating  for  an  employee  with  no  actual 
ratings,  would  become  effiective  October 
1, 1997.  Until  that  date,  agencies  would 
apply  the  provisions  of  section 
451.504(c)(l)(ii)  to  employees  who  have 
no  actual  ratings. 

Regulatory  Flexibility  Act 

I  certify  that  this  r^ulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  Federal 
employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects 

CFR  Part  293 

Archives  and  records.  Freedom  of 
information.  Government  employees, 
Health  records.  Privacy. 

CFR  Part  351 

Administrative  practice  and 
procedure,  Government  employees. 

CFR  Part  430 

Decorations,  medals,  awards. 
Government  employees. 

CFR  Part  531 

Government  employees.  Law 
enforcement  officers.  Wages. 

U.S.  OfBce  of  Personne!  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  proposes  to  amend 
parts  293,  351,  430,  and  531  of  title  5, 
Code  of  Federal  Regulations,  as  follows: 

PART  29&-PERSONNEL  RECORDS 

1.  The  authority  citation  for  part  293 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  4315;  E.O. 
12107  (December  28, 1978),  3  CFR  1954- 
1958  Comp.;  5  U.S.C  1103, 1104,  and  1302; 
5  CFR  7.2;  E.O.  9830;  3  CFR  1943-1948 
Comp.;  5  U.S.C.  2951(2)  and  3301;  and  E.O. 
12107. 

2.  In  §  293.404,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

1293.404    Retention  adiedule. 
(a)(1)  Except  as  provided  in 
§  293.405(a),  performance  ratings  or 
docvunents  supporting  them  are 
generally  records  and  shall,  except  for 


UMI 
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appointees  to  the  SES  and  including 
inciunbents  of  executive  positions  not 
covered  by  SES,  be  retained  as 
prescribed  as  follows: 

(i)  Agencies  shall  retain  the  three  (3) 
most  recent  ratings  of  record  issued  to 
the  employee  in  the  past:  4  years 
through  September  30, 1998;  5  years 
from  October  1, 1998,  through 
September  30, 1999;  and  6  years 
beginning  October  1, 1999; 

(li)  Supporting  documents  shall  be 
retained  for  as  long  as  the  agency  deems 
appropriate,  but  not  to  exceed  6  years; 

(iii)  Performance  records  superseded 
(e.g.,  through  an  administrative  or 
judicial  procedure)  and  performance- 
related  records  pertaining  to  a  former 
employee  (except  as  prescribed  in 
§  293.405(a))  need  not  be  retained  for  a 
minimum  of  6  years.  Rather,  in  the 
former  case  they  are  to  be  destroyed  and 
in  the  latter  case  agencies  shall  retain  in 
accordance  Mdth  General  Records 
Schedule  1;  and 

(iv)  Except  where  prohibited  by  law, 
retention  of  automated  records  longer 
than  the  maximum  prescribed  in  tUs 
section  is  permitted  for  purposes  of 
statistical  analysis  so  long  as  the  data 
are  not  used  in  any  action  affecting  the 
employee  when  the  manual  record  has 
been  or  should  have  been  destroyed. 
***** 

3.  hi  section  293.405,  paragraph  (a)  is 
revised  to  read  as  follows: 

§293.405    Disposition  of  recofdt. 

(a)  When  the  OFF  of  a  nra-SES 
employee  is  sent  to  another  servicing 
office  in  the  employing  agency,  to 
another  agency,  or  to  the  National 
Personnel  Records  Center,  the  "losing" 
servicing  office  shall  include  in  the  OPF 
information  for  the  three  (3)  most  recent 
ratings  of  record  issued  to  the  employee 
that  are  4  years  old  or  less  through 
September  30, 1998,  (5  years  old  or  less 
from  October  1, 1998,  through 
September  30, 1999,  and  6  years  old  or 
less  beginning  October  1, 1999).  The 
information  included  shall  be  the 
summary  pattern  within  which  the 
rating  of  record  was  assigned,  the 
siunmary  level  assigned,  the  date  the 
rating  was  put  on  record  for  reduction 
in  force  purposes,  and  the  ending  date 
of  the  appraisal  period.  Also,  the 
"losing"  office  will  purge  from  the  OPF 
all  rating  of  record  information  that  is 
more  than  4  years  old  (more  than  5 
years  old  from  October  1, 199d,  through 
September  30, 1999,  and  more  than  6 
years  old  beginning  October  1, 1999), 
and  other  performance-related  records, 
according  to  agency  policy  established 
under  §  293.404(^2)  and  in  accordance 
with  OPM  Operating  Manual,  "The 
Guide  to  Persoimel  Recordkeeping." 


PART  351— REDUCTION  IN  FORCE 

4.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authoritjr:  5  U.S.C  1302,  3502,  3503. 

5.  hi  §  351.203,  the  definition  of 
"Annual  Performance  rating  of  record" 
is  removed,  and  the  definitions  of 
Current  rating  of  record,  Modal  rating, 
and  Rating  of  record  are  added  in 
alphabetical  order,  to  read  as  follows: 

§351.203    DeQnitlons. 

***** 

Current  rating  is  the  rating  of  record 
for  the  most  recently  completed 
appraisal  period  as  provided  in 
§  351.504(b)(3). 

***** 

Modal  rating  is  the  summary  rating 
level  assigned  most  frequently  among 
the  actual  ratings  oi  im.  jid  that  are: 

(1)  Assigned  imder  the  summary  level 
pattern  that  applies  to  the  employee's 
position  of  record  on  the  date  of  the 
reduction  in  force; 

(2)  Given  within  the  same  competitive 
area,  or  at  the  agency's  option  within  a 
larger  subdivision  of  the  agency  or 
agencywide;  and 

(3)  On  record  for  the  most  recently 
completed  appraisal  period  prior  to  the 
date  of  issuance  of  reduction  in  force 
notices  or  the  cutoff  date  the  agency 
specifies  prior  to  the  issuance  of 
reduction  in  force  notices  after  which 
no  new  ratings  will  be  put  on  record. 

Rating  of  record  has  the  meaning 
given  that  term  in  §  430.203  of  this 
chapter.  For  an  agency  not  subject  to  5 
U.S.C.  43,  or  part  430  of  this  chapter,  it 
means  the  ofBcially  designated 
performance  rating,  as  provided  for  in 
the  agency's  appraisal  system,  that  is 
considered  to  be  an  equivalent  rating  of 
record  under  the  provisions  of 
§  430. 201  (c)  of  this  chapter. 
***** 

7.  hi  §  351.402,  paragraph  (b)  is 
revised  to  read  as  follows: 


§351.402    Competitive 


(b)  A  competitive  area  must  be 
defined  solely  in  terms  of  the  agency's 
organizational  unit(s)  and  geographical 
location,  and  it  must  include  all 
employees  within  the  competitive  area 
so  defined.  A  competitive  area  may 
consist  of  all  or  part  of  an  agency.  The 
minimum  competitive  area  is  a 
subdivision  of  the  agency  imder    . 
separate  administration  within  the  local 
commuting  area. 
***** 

8.  In  §  351.403.  paragraph  (c)  is  added 
to  read  as  follows: 


§351.403    Competitive  level. 

(c)  An  agency  may  not  estabUsh  a 
competitive  level  based  solely  upon: 

(1)  A  difference  in  the  number  of 
hours  or  weeks  scheduled  to  be  worked 
by  other-than-fuU-time  employees  who 
would  otherwise  be  in  the  same 
competitive  level; 

(2)  A  requirement  to  work  changing 
shifts; 

(3)  The  grade  promotion  potential  of 
the  position;  or 

(4)  A  difference  in  the  local  wage 
areas  in  which  wage  grade  positions  are 
located. 

9.  hi  §  351.404,  paragraph  (a) 
introductory  text,  and  paragraph  (b)(2), 
are  revised  to  read  as  follows: 

§351.404    Retention  reglstar. 

(a)  When  a  competing  employee  is  to 
be  released  from  a  competitive  level 
under  this  part,  the  agency  shall 
establish  a  separate  retention  register  for 
that  competitive  level.  The  retention 
register  is  prepared  from  the  current 
retention  records  of  employees.  Upon 
displacing  another  employee  under  this 
part,  an  employee  retains  the  same 
status  and  tenure  in  the  new  position. 
Except  for  an  employee  on  miUtary  duty 
with  a  restoration  right,  the  agency  shall 
enter  on  the  retention  register,  in  the 
order  of  retention  standing,  the  name  of 
each  competing  employee  who  is: 
***** 

(b)*  *  * 

(2)  The  agency  shall  list,  at  the  bottom 
of  the  hst  prepared  under  paragraph 
(b)(1)  of  this  section,  the  name  of  each 
employee  in  the  competitive  level  with 
a  written  decision  of  removal  under  f>art 
432  or  752  of  this  chapter. 

10.  Section  351. 4G5  is  revised  to  read 
as  follows: 

§  351 .406    Demoted  employees. 

An  employee  who  has  received  a 
written  decision  under  part  432  or  752 
of  this  chapter  to  demote  him  or  her 
competes  under  this  part  frt>m  the 
position  to  which  he  or  she  will  be  or 
has  been  demoted. 

11.  hi  §  351.501,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 

§  351 .501    Order  of  retention— competitive 


(b)*  •  * 

(3)  Group  m  includes  all  employees 
serving  under  indefinite  appointments, 
temporary  appointments  pending 
estabhshment  of  a  register,  status  quo 
appointments,  term  appointments,  and 
any  other  nonstatus  nontemporary 
appointments  which  meet  the  definition 
of  provisional  appointments  contained 
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in  §§  316.401  and  316.403  of  this 
chapter. 

•       •       •       •       • 

12.  Section  351.504  is  revised  to  read 
as  follows: 

f361J04   Cradttforpertonnance. 

(a)  Ratings  used.  (1)  Only  ratings  of 
record  as  defined  in  §  351.203  shall  be 
used  as  the  basis  for  granting  additional 
retention  service  credit  in  a  reduction  in 
force. 

(2)  For  employees  who  received 
ratings  of  record  while  covered  by  part 
430,  subpart  B,  of  this  chapter,  those 
ratings  of  record  shall  be  used  to  grant 
additional  retention  service  credit  in  a 
reduction  in  force. 

(3)  For  employees  who  received 
performance  ratings  while  not  covered 
by  the  provisions  of  5  U.S.C.  43  and  part 
430,  subpart  B,  of  this  chapter,  those 
performance  ratings  shall  be  considered 
ratings  of  record  for  granting  additional 
retention  service  credit  in  a  reduction  in 
force  only  when  it  is  determined  that 
those  performance  ratings  are  equivalent 
ratings  of  record  under  the  provisions  of 
§  430.201(c)  of  this  chapter.  The  agency 
conducting  the  reduction  in  force  shall 
make  that  determination. 

(b)  Timeframe.  (1)  An  employee's 
entiUement  to  additional  retention 
service  credit  for  performance  under 
this  subpart  shall  be  based  on  the 
employee's  three  most  recent  ratings  of 
record  received  during  the  4-year  period 
prior  to  the  date  of  issuance  of  reduction 
in  force  notices,  except  as  otherwise 
provided  in  this  paragraph  (b)(1),  and  in 
paragraphs  (b)(2)  and  (c)  of  this  section. 
At  its  option,  an  agency  may  instead  use 
the  employee's  three  most  recent  ratings 
of  record  received  during  a  5-year  or  6- 
year  period  prior  to  the  date  of  issuance 
of  reduction  in  force  notices  or  an 
agency  estabUshed  cutoff  date  after 
which  no  new  ratings  of  record  will  be 
put  on  record.  The  5-year  period 
becomes  mandatory  on  October  1, 1998. 
The  6-year  period  becomes  mandatory 
on  October  1,1999. 

(2)  To  provide  adequate  time  to 
determine  employee  retention  standing, 
an  agency  may  provide  for  a  cutoff  date, 
a  specified  nunU)er  of  days  prior  to  the 
issuance  of  reduction  in  force  notices 
after  which  no  new  ratings  of  record 
will  be  put  on  record  and  used  for 
purposes  of  this  subpart.  When  a  cutoff 
date  is  used,  an  employee  will  receive 
performance  credit  for  the  three  most 
recent  ratings  of  record  received  diuing 
the  applicable  4-,  5-,  or  6-year  period 
prior  to  the  cutoff  date. 

(3)  To  be  creditable  for  purposes  of 
this  subpart,  a  rating  of  record  must 
have  been  issued  to  the  employee,  with 
all  appropriate  reviews  and  signat\ires. 


and  must  also  be  on  record  (i.e.,  the 
rating  of  record  is  available  for  use  by 
the  office  responsible  for  establishing 
retention  registers). 

(4)  The  awarding  of  additional 
retention  service  credit  based  on 
performance  for  purposes  of  this 
subpart,  including  the  decision  to  use  a 
4-,  5-,  or  6-year  period  for  performance 
ratings,  must  be  uniformly  and 
consistently  appUed  within  a 
competitive  area,  and  must  be 
consistent  with  the  agency's  appropriate 
issuance(s)  that  implement  these 
pohcies.  Each  agency  must  specify  in  its 
appr^riate  issuance(s): 

(i)  'The  conditions  under  which  a 
rating  of  record  is  considered  to  have 
been  received  for  purposes  of 
determining  whether  it  is  within  the 
applicable  4-,  5-,  or  6-year  period  prior 
to  either  the  date  the  agency  issues 
reduction  in  force  notices  or  the  agency- 
established  cutoff  date  for  ratings  of 
record,  as  appropriate;  and 

(ii)  If  the  agency  elects  to  use  a  cutoff 
date,  the  number  of  days  prior  to  the 
issuance  of  reduction  in  force  notices 
alter  which  no  new  ratings  of  record 
will  be  put  on  record  and  used  for 
piuposes  of  this  subpart. 

(c)  Missing  ratings.  Additional 
retention  service  credit  for  employees 
who  do  not  have  three  actual  ratings  of 
record  during  the  applicable  4-,  5-,  or  6- 
year  period  prior  to  the  date  of  issuance 
of  reduction  in  force  notices  or  the 
appUcable  4-,  5-,  or  6-year  period  prior 
to  the  agency-estabUshed  cutoff  date  for 
ratings  of  record  permitted  in  paragraph 
(b)(2)  of  this  section  shall  be 
determined,  as  appropriate,  under 
paragraphs  (d)  or  (e)  of  this  section,  as 
follows: 

(1)  An  employee  who  has  not  received 
any  rating  of  record  during  the 
applicable  4-,  5-,  or  6-year  period  shall 
receive  credit  for  performance  on  the 
basis  of  an  assumed  rating.  The  value  of 
that  assumed  rating  will  be  determined 
according  to  the  length  of  the 
employee's  current  continuous  service 
and  on  the  basis  of  the  summary  level 
pattern  that  applies  to  the  employee's 
official  position  of  record  at  the  time  of 
the  reduction  in  force. 

(i)  An  employee  who  has  completed 
at  least  one  year  of  current  continuous 
service  will  be  given  the  additional 
retention  service  credit  based  on  the 
modal  rating  for  that  summary  level 
pattern. 

(ii)  An  employee  who  has  not 
completed  at  least  one  year  of  current 
continuous  service  will  be  given  the 
additional  retention  service  credit  for  a 
Level  3  (Fully  Successfiil  or  equivalent) 
rating  of  record  under  that  sununary 
level  pattern. 


(2>  An  employee  who  has  received  at 
least  one  but  fewer  than  three  previous 
ratings  of  record  shall  receive  credit  for 
performance  on  the  basis  of  the  value  of 
the  actiial  rating(s)  of  record  divided  by 
the  number  of  actual  ratings  received.  If 
an  employee  has  received  only  two 
actual  ratings  of  record  during  the 
period,  the  value  of  the  ratings  is  added 
together  and  divided  by  two  to 
determine  the  amoimt  of  additional 
retention  service  credit.  If  an  employee 
has  received  only  one  actual  rating 
during  the  period,  its  value  is  the 
amoimt  of  additional  retention  service 
credit  provided. 

(d)  Sing/e  rating  pattern.  If  all 
employees  in  a  reduction  in  force 
competitive  area  have  received  ratings 
of  record  imder  a  single  pattern  of 
summary  levels  as  set  forth  in 

§  430.208(d)  of  this  chapter,  the 
additional  retention  service  credit 
provided  to  employees  shall  be 
expressed  in  additional  years  of  service 
.and  shall  consist  of  the  mathematical 
average  (rounded  in  the  case  of  a 
fraction  to  the  next  higher  wh(^e 
number)  of  the  employee's  applicable 
ratings  of  record,  imder  paragraphs 
(b)(1)  and  (c)  of  this  section  computed 
on  the  following  basis: 

(1)  Twenty  additional  yeara  of  service 
for  each  rating  of  record  with  a  Level  5 
(Outstanding  or  equivalent)  summary; 

(2)  Sixteen  additional  years  of  service 
for  each  rating  of  record  with  a  Level  4 
siunmary^and 

(3)  twelve  additional  years  of  service 
for  each  rating  of  record  with  a  Level  3 
(Fully  Successful  or  equivalent) 
summary. 

(e)  Multiple  rating  patterns.  If  an 
agency  has  employees  in  a  competitive 
area  who  have  ratings  of  record  luider 
more  than  one  pattern  of  siunmary 
levels,  as  set  forth  in  §  430.208(d)  of  this 
chapter,  it  shall  consider  the  mix  of 
patterns  and  provide  additional 
retention  service  credit  for  performance 
to  employees  expressed  in  additional 
yeara  of  service  in  accordance  with  the 
following: 

(1)  Additional  yean  of  service  shall 
consist  of  the  mathematical  average 
(rounded  in  the  case  of  a  fraction  to  the 
next  higher  whole  number)  of  the 
additional  retention  service  credit  that 
the  agency  established  for  the  summary 
levels  of  the  employee's  applicable 
rating(s)  of  record. 

(2)  "rhe  agency  shall  establish  the 
amount  of  additional  retention  service 
credit  provided  for  summary  levels  only 
in  full  yeara;  the  agency  shall  not 
establish  additional  retention  service 
credit  for  summary  levels  below  Level  3 
(Fully  successful  or  equivalent). 
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(3)  When  establishing  additional 
retention  service  qredit  for  the  summary 
levels  at  Level  3  (Fully  Successful  or 
equivalent)  and  above,  the  agency  shall 
establish  at  least  12  years,  and  no  more 
than  20  years,  additional  retention 
service  credit  for  a  simunary  level. 

(4)  The  agency  may  establish  the  same 
number  of  years  additional  retention 
service  credit  for  more  than  one 
siumnary  level. 

(5)  The  agency  shall  estabUsh  the 
same  number  of  years  additional 
retention  service  credit  for  all  ratings  of 
record  with  the  same  svunmary  level  in 
the  same  pattern  of  summary  levels  as 
set  forth  in  §  430.208(d)  of  this  chapter. 

(6)  The  agency  may  establish  a 
different  number  of  years  additional 
retention  service  credit  for  the  same 
summary  level  in  different  patterns. 

(7)  The  agency  may  apply  paragraphs 
(e)(1)  through  (e)(6)  of  this  section  only 
to  ratings  of  record  put  on  record  on  or 
after  October  1, 1997.  The  agency  shall 
establish  the  additional  retention 
service  credit  for  ratings  of  record  put 
on  record  prior  to  that  date  in 
accordance  with  paragraphs  (d)(1) 
through  (d)(3)  of  this  section. 

(f)  Documentation  of  credit.  In 
implementing  paragraph  (e)  of  this 
section,  the  agency  shall  specify  the 
number(s)  of  years  additional  retention 
service  credit  that  it  will  establish  for 
simunary  levels.  This  information  shall 
be  made  readily  available  for  review. 

13.  In  §  351.602.  paragraph  (c)  is 
revised  to  read  as  follows: 

f  351 .602    Prohibitions. 

•  •        •        *        • 

(c)  A  written  decision  under  part  432 
or  752  of  this  chapter  of  removal  or 
demotion  from  the  competitive  level. 

14.  In  §  351.701,  paragraph  (f)  is 
added  to  read  as  foUows: 

S  351 .701    Assignment  involving 
dispiacsmsnt 

•  •        •        •        • 

(f)(1)  In  determining  applicable  grades 
(or  grade  intervals)  under 
§§  351.701(b)(2)  and  351.701(c)(2),  the 
agency  uses  the  grade  progression  of  the 
released  employee's  position  of  record 
to  determine  the  grade  (or  interval) 
limits  of  the  employee's  assignment 
rights. 

(2)  For  positions  covered  by  the 
General  Schedule,  the  agency  must 
determine  whether  a  one-grade,  two- 
grade,  or  mixed  grade  interval 
progression  is  applicable  to  the  position 
of  the  released  employee. 

(3)  For  positions  not  covered  by  the 
General  Schedule,  the  agency  must 
determine  the  normal  line  of 
progression  for  each  occupational  series 


and  grade  level  to  determine  the  grade 
(or  interval)  limits  of  the  released 
employee's  assignment  rights.  If  the 
agency  determines  that  there  is  no 
normal  line  of  progression  for  an 
occupational  series  and  grade  level,  the . 
agency  provides  the  released  employee 
with  assignment  rights  to  positions 
within  three  actual  grades  lower  on  a 
one-grade  basis.  The  normal  line  of 
progression  may  include  positions  in 
different  pay  systems. 

(4)  For  positions  where  no  grade 
structure  exists,  the  agency  determines 
a  line  of  progression  for  each  occupation 
and  pay  rate,  and  provides  assignment 
rights  to  positions  within  three  grades 
(or  intervals)  lower  on  that  basis. 

(srif  the  released  employee  holds  a 
position  that  is  less  than  three  grades 
above  the  lowest  grade  in  the  applicable 
classification  sjrstem  (e.g.,  the  employee 
holds  a  GS-2  position),  the  agency 
provides  the  released  employee  with 
assignment  rights  up  to  three  actual 
grades  lower  on  a  one-grade  basis  in 
other  pay  systems. 

15.  In  §351.705,  paragraph  (a)(3)  is 
revised  to  read  as  follows: 

f  351 .706    Administrative  assignment 

(a)  *  •  * 

(3)  Provide  competing  employees  in 
the  excepted  service  with  assignment 
rights  to  other  positions  under  the  same 
appointing  authority  on  the  same  basis 
as  assignment  rights  provided  to 
competitive  service  employees  under 
§  351.701  and  in  para^^phs  (a)  (1)  and 
(2)  of  this  section. 


16.  In  §  351.802,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

{351.802    Contsntofnotics. 

(a)  •  •  • 

(2)  The  employee's  competitive  area, 
competitive  level,  subgroup,  service 
date,  and  three  most  recent  ratings  of 
record    received    in    the    appUcable 
4-,  5-,  6-year  period,  as  provided  in 
§  351.504(b)(1). 

17.  In  §  351.803.  paragraph  (a)  is 
revised  to  read  as  follows: 

S351.803    NotlcsofsligMlityfor 
reemploymsnt  and  other  placamont 


(a)  An  employee  who  receives  a 
specific  notice  of  separation  under  this 
part  must  be  given  information 
concerning  the  right  to  reemployment 
consideration  and  career  transition 
assistance  imder  subparts  B 
(Reemployment  Priority  List),  F  and  G 
(Career  Transition  Assistance  Programs) 
of  part  330  of  this  chapter.  The 
employee  must  also  be  given  a  form  to 


authorize,  at  his  or  her  option,  the 
release  of  his  or  her  resume  and  other 
relevant  employment  information  for 
employment  referral  to  State  Dislocated 
Worker  Units  and  potential  public  or 
private  sector  employers.  The  employee 
must  also  be  given  infonnation 
concerning  how  to  apply  both  for 
unemployment  insurance  through  the 
appropriate  State  program  and  benefits 
available  under  the  State  dislocated 
woricer  unit(s),  as  designated  or  created 
under  title  m  of  the  Job  Training 
Partnership  Act,  and  an  estimate  of 
severance  pay  (if  eUgible). 
•        •        *        •        * 

18.  Section  351.804  is  revised  to  read 
as  follows: 

§351.804    ExpirMlon  of  notice. 

(a)  A  notice  expires  when  followed  by 
the  action  specified,  or  by  an  action  less 
severe  than  specified,  in  the  notice  or  in 
an  amendment  made  to  the  notice 
before  the  agency  takes  the  action. 

(b)  An  agency  may  not  take  the  action 
before  the  effective  date  in  the  notice; 
instead,  the  agency  may  cancel  the 
reduction  in  force  notice  and  issue  a 
new  notice  subject  to  this  subpart 

19.  Section  351.805  is  revised  to  read 
as  follows: 

$351,806   New  notice  required. 

(a)  An  employee  is  entitled  to  a 
written  notice  of,  as  ai^ropriate,  at  least 
60  or  120  full  days  if  die  agency  decides 
to  take  an  action  more  severe  than  first 
specified. 

(b)  An  agency  must  give  a  employee 
an  amended  written  notice  if  the 
reduction  in  force  is  changed  to  a  later 
date.  A  reduction  in  force  action  taken 
after  the  date  specified  in  the  notice 
given  to  the  employee  is  not  invaUd  for 
that  reason,  except  when  it  is 
challenged  by  a  higher-standing 
employee  in  the  competitive  level  who 
is  readied  out  of  order  for  a  reduction 
in  force  action  as  a  result  of  the  change 
in  dates. 

(c)  An  agency  must  give  an  employee 
an  amended  written  notice  and  allow 
the  employee  to  decide  whether  to 
accept  a  better  offer  of  assignment  imder 
subpart  G  of  this  part  that  becomes 
available  before  or  on  the  effective  date 
of  the  reduction  in  force.  The  agency 
must  give  the  employee  the  amended 
notice  regardless  of  whether  the 
employee  has  accepted  or  rejected  a 
previous  offer  of  assignment,  provided 
that  the  employee  has  not  voluntarily 
separated  from  his  or  her  official 
position. 
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PART  430-PERFORMANCE 
MANAGEMENT 

20.  The  authority  citation  for  part  430 
continues  to  jead  as  follows: 

Airtiiority:  5  U.S.C.  chapter  43. 

21.  In  §  430.201,  paragraph  (c)  is 
added  to  read  as  follows: 

$430,201    InGwMfH. 


(c)  Equivalent  ratings  of  record.  (1)  If 
an  agency  has  administratively  adopted 
and  applied  the  procedures  of  this 
subpart  to  evaluate  the  performance  of 
its  employees,  the  ratings  of  record 
resulting  from  that  evaluation  are 
considered  ratings  of  record  for 
reduction  in  force  purposes. 

(2)  Other  performance  evaluations 
given  while  an  employee  is  not  covered 
by  the  provisions  of  this  subpart  are 
considered  ratings  of  record  for 
reduction  in  force  purposes  when  the 
performance  evaluation — 

(i)  Was  issued  as  tm  officially 
designated  evaluation  under  the 
employing  agency's  performance 
evaluation  system, 

(ii)  Was  derived  from  the  appraisal  of 
performance  against  expectations  that 
are  estabhshed  and  commimicated  in 
advance  and  are  work  related,  and 

(iii)  identified  whether  the  employee 
performed  acceptably. 

(3)  When  the  performance  evaluation 
does  not  include  a  summary  level 
designator  and  patiem  comparable  to 
those  estabhshed  at  §  430.208(d),  the 
agency  may  identify  a  level  and  pattern 
based  on  information  related  to  the 
appraisal  process. 

22.  In  §430.203.  the  definitions  of 
Critical  element.  Performance  rating, 
and  Rating  of  record  are  revised  to  read 
as  follows: 

1430203    Dennlticns. 

•        •        *        •        • 

Critical  element  means  a  work 
assignment  or  responsibiUty  of  such 
importance  that  imacceptable 
performance  on  the  element  would 
residt  in  a  determination  that  an 
employee's  overall  performance  is 
unacceptable.  Such  elements  shall  be 
used  to  measure  performance  only  at  the 
individual  level. 


Performance  rating  means  the  written, 
or  otherwise  recorded,  appraisal  of 
performance  compared  to  the 
performance  standard(s)  for  each  critical 
and  non-chtical  element  on  which  there 
has  been  an  opportimity  to  perform  for 
the  minimum  period.  A  performance 
rating  may  include  the  assignment  of  a 


summary  level  within  a  pattern  (as 
specified  in  §  430.208(d)). 

Rating  of  record  means  the 
performance  rating  prepared  at  the  end 
of  an  appraisal  period  for  performance 
of  agency  assigned  duties  over  the  entire 
period  and  the  assignment  of  a  siunmary 
level  within  a  pattern  (as  specified  in 
§  430.208(d))  or  in  accordance  with 
§  531.404(a)(1)  of  this  chapter.  These 
constitute  official  ratings  of  record 
referenced  in  this  chapter. 

23.  hi  §  430.206.  paragraphs  (a)(2)  and 
(b)(4)  are  revised,  paragraphs  (b)(6)  and 
(b)(7)  are  redesignated  as  paragraphs 
(b)(7)  and  {b)(8)  respectively,  and  a  new 
paragraph  (b)(6)  is  added  to  read  as  ■ 
follows: 

$430,206    Planning  performance 

(a)  •  •  • 

(2)  Each  program  shall  specify  a  single 
length  of  time  as  its  appraisal  period. 
The  appraisal  period  generally  shall  be 
12  months  so  that  employees  are 
provided  a  rating  of  record  on  an  annual 
basis.  A  program's  appraisal  period  may 
be  longer  when  work  assignments  and 
responsibilities  so  warrant  or 
performance  management  objectives  can 
oe  achieved  more  effectively. 

(b)  *  *  * 

(4)  Each  performance  plan  shall 
include  all  elements  which  are  used  in 
deriving  and  assigning  a  summary  level, 
including  at  least  one  critical  element 
and  any  non-critical  element(s). 

•  •        •        *        • 

(6)  A  performance  plan  estabhshed 
under  an  appraisal  program  that  uses 
only  two  summary  levels  (pattern  A  as 
specified  in  §  430.208(d)(1))  shall  not 
include  non-critical  elements. 

•  •        •        •        • 

24.  hi  §  430.208,  the  introductory  text 
to  paragraph  (d)(2)  is  revised,  paragraph 
(d)(4)  is  revised,  and  a  new  paragraph 
(d)(5)  is  added  to  read  as  follows: 

$430,208    Rating  parfonnanoa. 

•  •        •        •        • 

(d)*  *  • 

(2)  Within  any  of  the  patterns  shown 
in  paragraph  (d)(1)  of  this  section, 
siunmary  levels  shall  comply  with  the 
following  requirements: 

•  •        •        •        • 

(4)  The  designation  of  a  siunmary 
level  and  its  pattern  shall  be  used  to 
provide  consistency  in  describing 
ratings  of  record  and  as  a  reference 
point  for  applying  other  related 
regulations,  including,  but  not  limited 
to,  assigning  additional  retention  service 
credit  under  §  351.504  of  this  chapter. 

(5)  Under  the  provisions  of 

§  351.504(Q  of  this  chapter,  the  number 


of  years  additional  retention  service 
credit  established  for  a -summary  level  of 
a  rating  of  record  shall  be  applied  in  a 
uniform  and  consistent  maimer  within  a 
competitive  area  in  any  given  reduction 
in  force,  but  the  number  of  years  may 
vary: 
(i)  In  different  reductions  in  force; 
(il)  In  diffierent  competitive  areas;  and 
(iii)  In  different  summary  level 
patterns  within  the  same  competitive 
area. 


PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

25.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5115.  5307,  and  5338; 
sec.  4  of  Pub.  L  103-89, 107  Stat.  981;  and 
E.O.  12748,  56  FR  4521,  3  CFR  1991  Comp.. 
p.  316; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333.  5334(a),  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C. 
5304,  5305,  and  5553;  sections  3a2  and 
404  of  FEPCA,  Pub.  L.  101-509, 104 
Stat.  1462  and  1466;  and  section  3(7)  of  . 
Pub.  L.  102-378, 106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C. 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C 
5336; 

Subpart  F  also  issued  under  5  U.S.C. 
5304.  5305(g)(1).  and  5553;  and  E.O. 
12883,  58  FR  63281,  3  CFR,  1993 
Comp.,  p.  682; 

Subpart  G  also  issued  under  5  U.S.C. 
5304,  5305,  and  5553;  section  302  of  the 
Federal  Employees  Pay  Comparability 
Act  of  1990  (FEPCA),  Pub.  L.  101-509, 
104  Stat.  1462;  and  E.O.  12786,  56  FR 
67453,  3  CFR,  1991  Comp.,  p.  376. 

26.  In  §  531.409,  paragraphs  (c)(1), 
(c)(2)(i),  and  (c)(2)(ii)  are  revised  to  read 
as.  follows: 

$531,409   Accaptabte  level  of  compatanca 
dalarmlnatlona. 

*        *        *        *        • 

(c)  Delay  in  determination.  (1)  An 
acceptable  level  of  competence 
determination  shall  be  delayed  when, 
and  only  when,  either  of  the  following 
applies: 

(i)  An  employee  has  not  had  the 
minimum  period  of  time  estabhshed  at 
§  430.207(a)  of  this  chapter  to 
demonstrate  acceptable  performance 
because  he  or  she  has  not  been  informed 
of  the  specific  requirements  for 
performance  at  an  acceptable  level  of 
competence  in  his  or  her  current 
position,  and  the  employee  has  not  been 
given  a  performance  rating  in  any 
position  within  the  miniTnnn)  period  of 
time  (as  established  at  §  430.207(a)  of 
this  chapter)  before  the  end  of  the 
waiting  period;  or 
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(ii)  An  employee  is  reduced  in  grade 
because  of  unacceptable  performance  to 
a  position  in  which  he  or  she  is  eligible 
for  a  within-grade  increase  or  will 
become  eligible  within  the  minimum 
period  as  estabUshed  at  §  430.207(a)  of 
this  chapter. 

(2)*  *  * 

(i)  The  employee  shall  be  informed 
that  his  or  her  determination  is 
postponed  and  the  appraisal  period 
extended  and  shall  he  told  of  the 
specific  requirements  for  performance  at 
an  acceptable  level  of  competence. 

(ii)  An  acceptable  level  of  competence 
determination  shall  then  be  made  based 
on  the  employee's  rating  of  record 
completed  at  the  end  of  the  extended 
appraisal  period. 


(FR  Doc  97-2686  Filed  2-3-97;  8:45  ami 
BILUNG  CODC  632S-01-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Regulation  Z;  Docket  No.  R-0960] 

Taith  in  Lending 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

summary:  The  Board  is  publishing  for 
comment  proposed  revisions  to 
Regulation  Z.  The  revisions  implement 
an  amendment  to  the  Truth  in  Lending 
Act  contained  in  the  Economic  Growth 
and  Regulatory  Paperwork  Reduction 
Act  of  1996  affecting  the  disclosure  of 
a  fifteen-year  historical  example  of  rates 
and  payments.  The  amendment  appUes 
to  variable-rate  loans  with  a  term 
exceeding  one  year  and  seou«d  by  the 
consiuner's  principal  dwelling.  The 
amendment  allows  creditors  either  to 
disclose  a  fifteen-year  historical 
example  or  to  give  a  statement  that  the 
periodic  payment  may  substantially 
increase  or  decrease  together  with  a 
maximum  interest  rate  and  p>ayment 
based  on  a  $10,000  loan. 
DATES:  Comments  must  be  received  on 
or  before  February  28, 1997. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0960,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20551. 
Comments  also  may  be  dehvered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  weekdays,  or  to  the 
security  control  room  at'bll  other  times. 
The  mail  room  and  the  security  control 
room  are  accessible  from  the  coiutyard 


on  20th  Street,  N.W.  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  Comments  will  be  available 
for  inspection  in  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  12  CFR  261.8  of  the  Board's  rules 
regarding  the  availability  of  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kyimg  H.  Cho-Miller,  Staff  Attorney. 
Division  of  Consiuner  and  Community 
Affairs,  Board  of  Governors  of  the 
Federal  Reserve  System,  at  (202)  452- 
3667  or  452-2412;  for  users  of 
Telecommunications  Device  for  the  Deaf 
(TDD)  only,  contact  Dorothea  Thompson 
at  (202) 452-3544. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

The  purpose  of  the  Truth  in  Lending 
Act  (TILA)  (15  U.S.C.  1601  et  seq.)  is  to 
promote  the  informed  use  of  consiuner 
credit  by  requiring  disclosures  about  its 
terms  and  cost.  The  act  requires 
creditors  to  disclose  the  cost  of  credit  as 
a  dollar  amount  (the  finance  charge)  and 
as  an  annual  percentage  rate  (the  APR). 
Uniformity  in  creditors'  disclosures  is 
intended  to  assist  consumers  in  ' 
comparison  shopping.  The  TILA 
requires  additional  disclosures  for  loans 
secured  by  a  consumer's  home  and 
permits  consiuners  to  rescind  certain 
transactions  that  involve  their  principal 
dwelling.  The  act  is  implemented  by  the 
Board's  Regulation  Z  (12  CFR  Part  226). 

The  credit  transactions  covered  by 
TILA  and  Regulation  Z  fall  into  two 
categories — open-  or  closed-end  credit 
transactions.  Open-end  credit  is  defined 
as  a  plan  under  which  the  creditor 
reasonably  contemplates  repeated 
transactions,  which  prescribes  the  terms 
of  such  transactions,  and  which 
provides  for  a  finance  charge  that  may 
be  computed  from  time  to  time  on  the 
outstanding  unpaid  balance,  for 
example,  credit  extended  by  means  of  a 
credit  card  (§  226.2(a)(20)).  Closed-end 
credit  is  defined  as  any  citedit 
arrangement  that  does  not  fall  within 
the  definition  of  open-end  credit 
(§  226.2(a)(10)).  A  mortgage  loan  with  a 
definite  maturity  date  is  an  example  of 
closed-end  credit. 

n.  Proposed  Regulatory  Provisions 

Under  Regulation  Z.  the  timing  and 
number  of  disclosures  required  for 
variable-rate  loans  vary  depending  on 
the  term  and  security  for  the  loan.  For 
all  variable-rate  loans,  disclosiues  are 
generally  provided  once — prior  to 
consummation.  However,  if  the  loan 
exceeds  a  term  of  one  year  and  is 
secured  by  the  consumer's  principal 
dwelling,  creditors  are  required  to 


provide  disclosures  at  three  difiierent 
times — when  an  application  is  received 
(or  when  a  nonrefundable  fee  is  paid, 
whichever  occurs  earlier),  prior  to 
consummation,  and  subsequent  to 
consummation  when  certain  rate  or 
payment  changes  occur.  [See  Regulation 
Z,  12  CFR  226.17(b),  18(f),  19.  and 
20(c).) 

Disclosures  provided  at  appUcation 
for  a  variable-rate  mortgage  include  the 
Board-prescribed  Consumer  Handbook 
on  Adjustable  Rate  Mortgages  (or  a 
suitable  substitute)  and  a  loan  program 
disclosure  for  each  variable-rate 
program  the  consumer  is  interested  in. 
The  loan  program  disclosure  consists  of 
twelve  separate  items  as  they  apply  to 
a  variable-rate  program,  including 
information  such  as  the  identification  of 
the  index  or  formula  to  be  used  for 
adjustments  and  a  fifteen-year  historical 
example  of  how  changes  in  the  index 
values  or  formula  used  to  compute 
interest  rates  would  have  affected  the 
interest  rates  and  payments  on  a 
$10,000  loan. 

On  September  30. 1996,  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (Pub.  L.  104-208, 
110  Stat.  3009)  (1996  amendment) 
amended  the  TILA  by  providing 
creditors  the  option  to  give  a  statement 
that  the  periodic  payments  may  increase 
or  decrease  substantially  together  with 
the  maximum  interest  rate  and  payment 
amount  for  a  $10,000  loan  in  Ueu  of  the 
fifteen-year  historical  example. 

The  Board  proposes  to  implement  the 
TILA  amendment  as  discussied  below. 

in.  Section-by-Section  Analysis 

Subpart  A— General 

Section  226.19— Certain  Residential 
Mortgage  Transactions 

19(b)  Certain  variable-rate 
transactions.  Section  226.19(b)  requires 
the  historical  example  disclosure  for 
loans  exceeding  a  term  of  one  year  that 
are  secured  by  a  consiuner's  principal 
dwelling  and  where  the  APR  may 
increase  after  consummation  (such  as 
when  the  rate  is  tied  to  an  index).  The 
1996  amendment  does  not  expUdtly 
limit  application  of  the  alternative 
disclosure  to  loans  that  exceed  a  term  of 
one  year.  The  Board  beUeves.  however, 
that  the  amendment  was  intended  to 
apply  only  to  loans  where  the  fifteen- 
year  historical  example  is  ourently 
required,  namely  loans  that  exceed  one 
year.  Accordingly,  the  Board  proposes 
to  apply  the  alternative  disclosure 
option  to  variable-rate  loans  with  a  term 
greater  than  one  year  and  seciu«d  by  the 
consiuner's  principal  dwelling. 

The  1996  amendment  uses  me  term 
"residential  mortgage  transactions,"  a 
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term  defined  in  Regulation  Z 
(§  226.2(a)(24))  as  credit  secured  by  the 
consumer's  principal  dwelling  to 
finance  the  acquisition  or  initial 
construction  of  that  dwelling.  The  Board 
believes  that  the  Congress  did  not 
intend  to  limit  the  flexibility  in  the  1996 
amendment  to  purchase-money 
transactions,  but  rather  intended  to 
provide  this  option  to  all  credit 
transactions  secured  by  the  consimier's 
principal  dwelling,  given  that  the 
committee  report  to  the  1996 
amendment  broadly  states  the 
alternative  disclosure  would  be 
available  to  lenders  in  consumer  credit 
transactions  under  closed-end  plans. 

Paragraph  19(b)(2)(viii)  currently  sets 
forth  the  required  historical  example 
based  on  a  $10,000  loan  amount  and 
paragraph  19(b)(2)(x)  the  required 
disclosure  of  the  maximum  interest  rate 
and  payment  for  a  $10,000  loan.  To 
make  dear  that  creditors  may  elect  to 
provide  either  of  the  two  disclosures, 
paragraph  19{b)(2)(viii)  would  be 
revised.  The  historical  example 
requirements  are  contained  in  paragraph 
(19(b)(2)(viii)(A);  the  substance  of 
paragraph  19(b](2}(x)  is  redesignated  as 
19(b)(2)(viii)(B).  The  proposal  provides 
that  if  the  creditor  chooses  to  disclose 
the  maximum  interest  rate  and  payment 
in  lieu  of  a  historical  example,  a*" 
statement  that  the  periodic  payment 
may  increase  or  decrease  substantially 
must  accompany  the  rate  and  payment 
amount.  The  statement  requirement  may 
be  satisfied  by  the  disclosure  in 
paragraph  19{b){2)(vi)  if  it  states  for 
example,  "your  monthly  payment  can 
increase  or  decrease  substantially  based 
on  annual  changes  in  the  interest  rate." 

Regulation  Z  currently  requires 
creditors  to  disclose  a  maximum  interest 
rate  using  the  most  recent  interest  rate 
shown  in  the  historical  example. 
Because  the  historical  example  is  not 
required  under  the  1996  amendments, 
creditors  instead  must  use  a  "recent" 
interest  rate  as  determined  by  the  Board. 
The  Board  proposes  to  require  creditors 
to  calcidate  the  maximum  rate  and 
payment  based  on  an  initial  rate  that 
was  in  effect  within  one  year  of  the 
disclosure.  The  Board  believes  that  a 
more  frequent  basis  for  updating  the 
index  or  formula  would  place  more 
burden  on  creditors  than  currently 
exists  under  the  regulation  and  that  the 
Congress  intended  to  reduce  burden 
with  the  alternative.  Creditors  would 
have  to  calculate  the  mairinnini  nte  and 
pajrment  on  an  initial  rate  in  efiiact 
within  (me  year  of  the  date  the  loan 
program  is  provided  and  to  disclose  the 
applicable  month  and  year.  For 
example,  using  the  infcwmation  in 
appendix  H-14,  the  disclosure  coiild 


state  "the  initial  interest  rate  is  9.71 
percent,  the  rate  in  effect  January  1987." 
The  Board  soUdts  conunent  on  whether 
there  are  circumstances  where  there  is 
consumer  benefit  in  updating  the  initial 
rate  more  frequently  than  annually  that 
would  outweigh  the  compliance  burden 
of  producing  the  disclosures  more 
frequently. 

IV.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0960,  and,  when  possible, 
should  use  a  standard  courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  in  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3  1/2  inch  or  5  1/4  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

The  comment  period  ends  on 
February  28, 1997.  Normally,  the  Board 
provides  a  60-day  comment  period,  in 
keeping  with  the  Board's  poUcy 
statement  on  rulemaking  (44  FR  3957, 
January  19,  1979).  The  proposed 
regiUatory  revisions  implement  changes 
in  the  law  that  provide  regulatory 
compliance  relief.  The  Board  believes 
that  an  abbreviated  comment  period  is 
desirable  to  ensure  that  a  final  rule  is  in 
place  as  soon  as  possible  to  provide 
guidance  to  creditors  affected. 

V.  Regulatory  Flexibility  Analjrsis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibihty  Act  (5  U.S.C. 
603).  the  Board's  Office  of  the  Secretary 
has  reviewed  the  proposed  amendments 
to  Regulation  Z.  Overall,  the 
amendments  are  not  expected  to  have 
any  significant  impact  on  small  entities. 
The  proposed  regulatory  revisions 
required  to  implement  die  1996 
amendment  reduce  the  number  of 
disclosure  required  for  variable-rate 
mortgages  add  ease  compliance  by 
providing  creditors  with  the  option  of 
either  providing  a  fifteen-year  historical 
example  or  the  maximimi  payment 
example.  A  final  regulatory  flexibility 
analysis  will  be  conducted  after 
consideration  of  comments  received 
during  the  public  comment  period. 

VL  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
et  seq.),  the  Board  has  reviewed  the 
proposed  amendments  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget  5 
CFR  part  1320,  Appendix  A.I. 
Comments  on  the  collection  or 


disclosure  of  information  associated 
with  this  regulation  shoidd  be  sent  to 
the  Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0199),  Washington,  DC  20503,  with 
copies  of  such  comments  to  be  sent  to 
Mary  M.  McLaughlin,  Chief,  Finandal 
Reports  Section,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

The  respondents  are  individuals  or 
businesses  that  regularly  offer  or  extend 
consumer  credit.  The  purpose  of  the 
TILA  and  Regulation  Z  is  to  promote  the 
informed  use  of  consumer  credit  by 
requiring  creditors  to  disclose  its  terms 
and  cost.  Records  must  be  retained  by 
creditors  for  24  months.  The  revisions  to 
the  requirements  in  this  proposed 
regulation  are  found  in  12  CFR  226.19 
and  appendix  H. 

The  Board's  Regulation  Z  applies  to 
all  types  of  creditors,  not  just  state 
member  banks.  Under  the  Paperwork 
Reduction  Act,  however,  the  Federal 
Reserve  accounts  for  the  paperwork 
burden  associated  with  Regulation  Z 
only  for  state  member  banks.  Any 
estimates  of  paperwork  burden  for 
institutions  other  than  state  member 
banks  that  would  be  affected  by  the 
proposed  amendments  are  to  be 
provided  by  the  federal  agency  or 
agencies  that  supervise  those  lenders. 

The  proposed  changes  are  not 
expected  to  increase  the  ongoing  annual 
burden  of  Regidation  Z.  There  are  1,042 
state  member  banks  with  an  estimated 
5,750  disclosures,  6.5  minutes  for  each 
disclosure,  for  closed-end  credit  per 
state  member  bank  annually.  The 
proportion  of  such  loans  that  are 
mortgages  with  an  adjustable  rate  is 
estimated  to  be  small.  If  all  state 
member  banks  chose  to  eliminate  the 
fifteen-year  historical  example  frtim  all 
their  disclosures  on  such  loans,  the 
average  time  required  for  each 
disclosure  would  decrease  by  2  minutes. 
The  combined  annual  burden  for  all 
state  member  banks  under  Regulation  Z 
is  estimated  to  be  1,975,600  hours;  the 
combined  annual  cost  is  estimated  to  be 
$39.5  miUion  (an  average  of  $37,920  per 
state  member  bank).  The  Federal 
Reserve  estimates  that  there  would  be 
assodated  start-up  cost  of  $160  per 
respondent  to  eliminate  either  the 
fifteen-year  historical  example  or  the 
maximum  payment  example. 

The  disclosures  made  by  creditors  to 
consumers  under  Regulation  Z  are 
mandatory.  Since  the  Federal  Reserve 
does  not  collect  any  information,  no 
issue  of  confidentiality  arises. 
Disclosures  relating  to  specific 
transactions  or  accounts  are  not  publicly 
available. 
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Comments  are  invited  on:  (a)  whether 
the  proposed  revised  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Resove's 
functions:  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
disclosures,  including  the  cost  of 
compliance;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  disclosures;  and  (d)  ways  to 
minimize  the  burden  of  information 
disclosures  on  respondents,  including 
through  the  use  of  automated 
techniques  or  other  forms  of  information 
technology. 

An  agency  may  not  collect  or  sponsor 
the  collection  or  disclosure  of 
information,  and  an  organization  is  not 
required  to  collect  or  disclose 
information  unless  a  currently  valid 
OMB  control  number  is  displayed.  The 
OMB  control  niunber  for  Regulation  Z  is 
7100-0199. 

List  of  Subjects  in  12  CFR  Part  226 

Advertising,  Federal  Reserve  System, 
Mortgages,  Reporting  and  recordkeeping 
requirements,  Truth  in  lending. 

Text  of  Proposed  Revisions 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  New  language  is  shown 
inside  bold-faced  arrows,  while 
language  that  would  be  deleted  is  set  off 
with  bold-faced  brackets. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Part  226  as  follows: 

PART  226— TRUTH  IN  LENDING 
(REGULATION  Z) 

1.  The  authority  citation  for  part  226 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  3806;  15  U.S.C  1604 
and  1637(c)(5). 

2.  Section  226.19  would  be  amended 
by: 

a.  RepubUshing  the.introductory  text 
of  paragraph  (b)(2]; 

b.  Revising  paragraph  (b)(2}(viii); 

c.  Removing  paragraph  (b)(2)(x);  and 

d.  Redesignating  paragraphs  (b)(2)(xi), 
(b)(2)(xii),  and  (b)(2)(xiii)  as  paragraphs 
(b)(2)(x),  (b)(2)(xi)  and  Cb)(2)(xii) 
respectively. 

The  revisions  would  read  as  follows: 

§226.19    Certain  residential  mortgage  and 
variable  rate  transactions. 

•  »•»*- 

(b)  Certain  variable-rate  transactions. 

•  •  • 


consumer  expnsaes  an  interest.  The 
following  disclosures,  as  applicable, 
shall  be  provided: 

•  •        •        •        • 

(viii)  Either  of  the  followinc: 

(A)  An  historical  example,  oased  on  a 
$10,000  loan  amount,  illustrating  how 
payments  and  the  loan  balance  would 
have  been  affected  by  interest  rate 
changes  implemented  according  to  the 
terms  of  the  loan  program.  The  example 
shall  be  based  upon  index  values 
beginning  in  1977  and  be  updated 
annually  until  a  15-year  history  is 
showrn.  Thereafter,  the  example  shall 
reflect  the  most  recent  15  years  of  index 
values.  The  example  shall  reflect  all 
significant  loan  program  terms,  such  as 
negative  amortization,  interest  rate 
carryover,  interest  rate  discounts,  and 
interest  rate  and  payment  limitations, 
that  would  have  been  affected  by  the 
index  movement  during  the  period. 

(B)  The  maximum  interest  rate  and 
payment  for  a  $10,000  loan  assuming 
the  maximum  periodic  increases  in  rates 
and  payments  under  the  program;  the 
initial  interest  rate  and  payment  for  that 
loan  along  v-ith  the  month  and  year  the 
rate  was  in  effect  (based  on  a  rate  in 
effecl  within  one  year  of  the  date  the 
disclosures  are  provided);  and  a 
statement  that  the  periodic  payment 
may  increase  or  decrease  substantially 
depending  on  changes  in  the  rate. 

•  •        •        *        • 

[(x)  The  maximum  interest  rate  and 
payment  for  a  $10,000  loan  originated  at 
the  most  recent  interest  rate  shown  in 
the  historical  example  assuming -the 
maximum  periodic  increases  in  rates 
and  pajmients  under  the  program;  and 
the  initial  interest  rate  and  payment  for 
that  loan.) 

[(xi)l  (x)  The  fact  that  the  loan 
program  contains  a  demand  feature. 

[(xii)l  (xi)  The  type  of  information  that 
will  be  provided  in  notices  of 
adjustments  and  the  timing  of  such 
notices. 

[(xiii]](xij}  A  statement  that  disclosure 
forms  are  available  for  the  creditor's 
other  variable-rate  loan  programs. 

3.  In  part  226,  Appenaix  H  is 
amended  by  revising  the  three 
paragraphs  preceding  the  example  in 
the  H-14  Variable-Rate  Moggage 
Sample  to  read  as  follows: 

Appendix  H  to  Part  226 — Qosed-cnd 
Model  Forms  and  Qauses 


(2)  A  loan  program  disclosure  for  each 
variable-rate  program  in  which  the 


H-14  Variable-Rate  Mortgage  Sample 
•         •         •         •         • 

How  Your  Monthly  Payment  Can  Change 

•  Your  monthly  payment  can  [change 
yearly]  increase  or  decrease  substantially 
based  on  annual  changes  in  the  interest  rate. 


•  For  example,  on  a  $10,000,  30-yaar  loan 
with  an  initial  interest  rate  of  9.71  percent 
the  rate  (shown  in  the  interest  rats  column 
below  for  the  year  1987]  in  efiiact  in  January 
1987,  the  mnyimiim  amount  that  the  interest 
rate  can  rise  imder  this  program  is  5 
percentage  points,  to  14.71  percent,  and  the 
montlily  payment  can  rise  from  a  first-year 
payment  of  S8S.62  to  a  mayiiniirp  of  Si 23.31 
in  the  fourth  year. 

•  You  will  be  notified  in  %niting  25  days 
before  the  annual  payment  adjustment  may 
he  made.  This  notice  will  contain 
information  about  your  interert  rates, 
payment  amount  and  loon  balance. 

4.  hi  Supplement  I  to  Part  226,  under 
Section  226.19— Certain  Residential 
Mortgage  and  Variable-Rate 
Transactions,  under  paragraph  1 9(b) 
Certain  variable-rate  transactions,  the 
foUowring  amendments  would  be  made: 

a.  The  needing  "Paragraph 
19(b)(2)(viii)"  would  be  revised  to  read 
"Paragraoh  19(b)(2)(viii)(A);" 

h.  The  needing  '  Para^aph 
19(b)(2)(x)"  would  be  revised  to  read 
"Paragraph  19(b)(2)(viii)(Br  and  the     " 
paragraph  heading  and  text  are 
transferred  immediatelv  preceding 
Paragraph  19(b)(2)(ix).' 

c.  Paragraph  1,  under  the  heading 
"Paragraph  19(b)(2)(viii)(B)"  would  be 
revised. 

d.  The  heading  "Paragraph 
19(b)(2}(xi)"  would  be  revised  to  read 
"Paraanoh  19(b)(2)(x)." 

e.  The  heading  "Paragraph 
19(b)(2)(xii)"  would  be  revised  to  read 
"Paragraph  19(b)(2)(xi)." 

f.  The  heading  "Paragraph 
19(b)(2)(xiii)"  would  be  revised  to  read 
"Paragraph  19(b)(2)(xii)." 

The  revisions  would  read  as  follows: 

Supplement  1-Official  Staff  Interpretations 

•         •         «         *         * 

SUBPART  C— CIX)SED-^ND  CREDIT 


Section  226.19 — Certain  Residential 
Mortgage  Transactions 

*  •         «         •         « 

19(b)  Certain  variable-rate  transactions 

*  •         •         •         • 

Paragraph  19(b)(2)(viii)(A) 

*  »         t         *         » 

Paragraph  19(b)(2)l(x)](viii)(B) 

1.  Initial  and  maximum  interest  rate  and 
payment.  The  disclosure  form  must  state  the 
initial  and  maximum  interest  rates  and 
payments  for  a  SIO.OOO  loan  originated  at  the 
most  recent  interest  rate  (index  value  plus 
margin)  [shown  in  the  historical  example]  in 
effect  within  one  year  of  the  date  the 
disclosure  is  provided.  The  month  and  year 
the  rate  is  effective  must  be  included  in  the 
disclosure.  In  calculating  the  maximum 
payments  under  this  paragraph,  a  creditor 
should  assume  that  the  interest  rate  increases 
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■s  rapidly  as  pouible  under  the  loan 
program,  and  the  maxunum  pajrment 
disclosed  should  reflect  the  amortization  of 
the  loan  during  this  period.  Thus,  in  a  loan 
with  2  percentage  point  annual  (and  5 
percentage  point  overall)  interest  rate 
limitations  or  "caps,"  the  nruiifimum  interest 
rate  would  be  5  percentage  points  higher 
than  the  (most  recent  rate  shown  in  tixa 
historical  example)  initial  rate  disclosed. 
Moreover,  the  loan  would  not  reach  the 
maximum  interest  rate  until  the  fourth  year 
because  of  the  2  percentage  point  annual  rate 
limitations,  and  the  maximum  payment 
disclosed  would  reflect  the  amortization  of 
the  loan  during  this  period.  If  the  loan 
program  includes  a  discounted  or  premium 
initial  interest  rate,  the  (most  recent  rate 
shown  in  the  historical  example]  initial  rate 
should  be  adjusted  by  the  amount  of  the 
discount  or  premium  reflected  elsewhere  in 
the  disclosure  for  purposes  of  the 
requirements  of  this  paragraph.  Furthermore, 
this  disclosure  should  state  the  amount  by 
which  the  most  recont  rate  has  been  adjusted, 
(see  the  commentary  tc  5  22e.l3(b)(2)(viii) 
regarding  disclosure  of  the  amount  of  a 
discount  or  premium.)  The  creditor  may  use 
an  interest  rate  applicable  to  the  program  that 
is  more  recent  than  the  (latest  rate  shown  in 
the  historical  example)  initial  rate. 


Paragraph  19(b)(2)l(xi)](x) 


Paiagnph  19(bK3)[(xii)]  (xi) 


Patagmph  19(bX2)l(xui)]  (xii) 

•        •        •        •        • 

5.  In  Supplement  I  to  Part  226,  all 
references  to  "section  226.19(b)(2)(viii)" 
are  revised  to  read  "section 
226.19(b)(2)(viii)(A)". 

6.  In  Supplement  I  to  Part  226.  all 
references  to  "comment  19(b)(2)(viii)" 
are  revised  to  read  "comment 
19{b)(2)(viii)(A)". 

7.  In  Supplement  I  to  Part  226.  all 
references  to  "section  226.19(b)(2Kx)" 
are  revised  to  read  "section 
226.19fb)(2)(viii)(B)". 

8.  In  Supplement  I  to  Part  226.  all 
references  to  "comment  19(b)(2)(x)"  are 
revised  to  read  "comment 
19(b)(2)(viii)(B)". 

9.  In  Supplement  I  to  Part  226. 
Appendix  H— Qosed-End  Model  Forms 
and  Qauses.  Paragraph  18,  would  be 
amended  by  removii^  the  foiuth 
through  the  eighth  sentences  and  adding 
seven  new  sentences  in  their  place  to 
read  as  follows: 


example  or  ao  initial  rate  and  tmnriTnum  nte 
and  payment  example;  both  are  illustrated  in 
the  sample  disclosure.  The  historical 
example  explains  how  the  monthly  payment 
can  change  based  on  a  $10,000  loan  amount, 
payable  in  360  monthly  installments,  based 
on  historical  changes  in  the  values  for  the 
weekly  average  yield  on  U.S.  treasury 
securities  adjusted  to  a  constant  maturity  of 
one  year.  Index  values  are  measured  as  of  the 
first  week  ending  in  July  for  the  yean  1977 
through  1987.  This  reflects  the  requirement 
that  the  index  history  be  based  on  values  for 
the  same  date  or  period  each  year  beginning 
with  index  values  for  1977.  The  (sample 
disclosure  also  illustrates  the  requirement 
under  §  226.19(b)(2)(x)  that  the)  initial  and 
the  maximum  interest  rates  and  payments 
(be)  are  shown  for  a  $10,000  loan  originated 
at  the  most  recent  rate  [shown  in  the 
historical  example)  in  effect  within  one  year 
of  the  date  the  loan  program  is  provided 
along  with  the  month  and  year  the  rate  was 
in  effect.  In  the  sample,  the  loan  is  assumed 
to  have  an  initial  interest  rate  of  9.71  percent 
(which  was  the  interest  rate  in  (1987  for  the 
example  shown)  in  effect  January  1987)  and 
to  have  2  percentage  point  annual  (and  5 
percentage  point  overall)  interest  rate 
limitations  or  caps.  *  *  • 
•         »         *         *         ♦ 

By  order  of  the  Board  of  Govemora  of  the 
Federal  Reserve  System,  January  24. 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  97-2293  Filed  2-3-97;  8:45  am) 

MLUNG  CODE  (210-01-^ 


Appendix  H— Closed-End  Model  Forms,  and 

Clauaes 

»         •         •         •         • 

16.  Sample  H-14.  •  •  *  It  includes 
information  on  how  the  interest  rate  is 
determined  and  how  it  can  fhangp  over 
timej,  and).  Section  226.19(bK2Xviii)  pennits 
creditors  to  provide  either  an  hiat(vical 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DockM  No.  9»-8W-23-AD] 

Airworthiness  Directives;  Eurocopter 
Deutschiand  GmbH  Model  MBB-BK 
117  A-1,  A-3,  A-4,  &-1,  B-2  and  C-1 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(^fPRM). 

SUMMARY:  This  doaunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  fieutschland  GmbH 
(Eurocopter)  Model  NfBB-BK  117  A-l. 
A-3.  A-4.  B-1,  B-2.  and  C-1 
helicopters.  This  proposal  would 
establish  a  new  retirement  life  for  the 
clutch  and  would  require  an  entry  into 
the  Accessory  Replacement  Record 
indicating  the  new  life  limit.  This 
proposal  is  prompted  by  a  recalculation 
of  life  limitations  by  tbe  part 
manulacturer.  Warner  Electric.  The 
clutch  manufectuier  used  the  airframe 
load  spectrum  to  establish  the  new  life 


limit  of  3,600  hovas  time-in-service 
(TIS).  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
feilure  of  the  clutch,  loss  of  power  to  the 
main  rotor  and  a  subsequent  forced 
landing  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
April  7, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Coimfcl.  Attention: 
Rules  Docket  No.  96-SW-23-AD,  2601 
Meacham  Blvd..  Room  663.  Fort  Worth. 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eiuocopter  Corporation,  2701 
Forum  Drive.  Grand  Prairie.  Texas 
75053-4005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lance  T.  Gant,  Aerospace  Engineer. 
FAA,  Rotorcrafl  Standards  Staff. 
Rotorcraft  Directorate,  2601  Meacham 
Blvd.,  Fort  Worth.  Texas  76137; 
telephone  (817)  222-5114.  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commtmications 
should  identify  the  Rules  Docket 
niunber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
subn£tted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  No.  96-SW-23-AD."  The 
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postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submittii^  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
96-SW-23-AD.  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

The  Luftfahrt-Buindesamt  (LEA), 
which  is  the  airworthiness  authority  for 
the  Federal  RepubUc  of  Germany, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Eurocopter 
Model  MBB-BK  117  A-1,  A-3.  A-4.  B- 
1,  B-2,  and  C-1  heUcopters.  The  LBA 
advises  that  an  entry  will  be  made  in  the 
Accessory  Replacement  Record  (ARR)  to 
reflect  a  Ufe  limit  chtinge,  and  the  clutch 
will  be  replaced,  if  necessary,  and  then 
reidentified.  The  LBA  has  issued  AD 
95-242,  dated  Jiia«  13, 1995,  in  order  to 
assure  the  continued  airworthiness  of 
these  helicopters  in  the  Federal 
Republic  of  Germany. 

This  helicopter  model  is 
manufactiued  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Piusuant  to 
this  bilateral  airworthiness  agreement, 
the  LBA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  LBA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  Model 
MBB-BK  117  A-1,  A-3.  A-4.  B-1,  B-2, 
and  C-t  helicopters  of  the  same  type 
design  registered  in  the  United  States, 
the  prop<^ed  AD  would  establish  a  new 
retirement  life  for  the  clutch  of  3,600 
hours  TIS;  and  would  require,  within  30 
hours  TIS  after  the  effective  date  of  this 
AD,  an  entry  into  the  ARR  indicating 
the  new  life  limit. 

Hie  FAA  estimates  that  130 
helicopters  of  U.S.  regpstry  would  be 
afiiscted  by  this  proposed  AD,  that  it 
would  take  approximately  12  work 
hours  per  helicopter  to  accompUsh  the 
clutch  replacement,  if  necessary,  and  to 
annotate  the  ARR;  and  that  the  average 
labor  rate  is  $60  per  work  hoiur. 
Required  parts  would  cost 
approximately  $6,000.  Based  on  these 
fig^ues,  the  total  cost  impact  of  the 
proposed  AO  on  U.S.  operators  if 


clutches  are  replaced  in  the  entire  fleet, 
is  estimated  to  be  $873,600. 

The  regulations  proposed  herein 
woidd  not  have  substantial  direct  efEacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendmenf 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C  106(g],  40113,  44701. 


139.13    [An 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

EurocoptBT  Deutsdilaiid  GmbH:  Docket  No. 
96-SW-23-AD. 

ApphcabUity:  Model  MBB-BK  117  A-1,  A- 
3,  A-4,  B-1,  and  B-2  helicopters,  serial 
numbers  (S/N)  7001  through  7250,  and 
Model"  MBB-BK  117  C-1,  S/N  7500  through 
7520  helicopters,  with  clutch,  port  number 
(P/N)  4639302044  or  P/N  CL42067-1, 
installed,  certificated  in  any  category. 

Note  1.  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whetber  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


helicopters  that  have  been  modified,  alt«ed. 
at  repaired  so  that  the  perfoimance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  clutch,  loss  of 
power  to  the  main  rotor  and  a  subsequent 
fenced  landing  of  the  helicopter. 

(a)  Within  30  hours  time-in-service  (TIS) 
after  the  efi'ective  date  of  this  AD.  make  an 
entry  into  the  Accessory  Replacement  Record 
to  reflect  a  new  life  limit  of  3,600  hours  TIS 
for  the  clutch,  P/N  4639302044  or  P/N 
CL42067-1. 

(b)  Remove  the  clutch,  P/N  463902044  or 
P/N  CL42067-1,  from  service  on  or  before 
reaching  3,600  hours  TIS.  This  AD  revises 
the  Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  clutch,  P/N  463902044 
or  P/N  CU2067-1,  3.600  hours  TIS. 

(c)  Replacement  of  the  clutch  with  a 
clutch,  P/N  4639202011,  constitutes  a 
terminating  action  for  the  requirements  of 
this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Standards  Staff,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  tluough 
an  FAA  Principal  Maintenance  Insp>ector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Rotorcraft  Standards  Staff. 

Note  2.  Information  conceming  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  tliis  AD 
can  be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  )anuaiy  27, 
1997. 

Larry  M.  Kelly. 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc  97-2720  Filed  2-3-97;  8:45  am] 

■HiMQ  ooot  mw-M-m 
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14CFRPart71 

[AlrapM*  Ooctot  No.  94-AWA-11 

mN  2120-AAA 

Proposed  Modification  of  the  PtioenJx 
Class  B  Airspace  Area;  Arizona 

AQENCY:  Federal  Aviation 
Administiation  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
modify  the  Phoenix,  AZ.  (PHX)  Class  B 
airspace  area.  Specifically,  this  action 
proposes  to:  reconfigure  several  area 
boundaries:  create  new  areas;  and  raise 
and/or  lower  the  floors  of  several  of  the 
existing  areas.  The  FAA  is  proposing 
this  action  to  enhance  safety,  reduce  the 
potential  for  midair  collision,  and  to 
better  manage  air  traffic  operations  into, 
out  of,  and  through  the  PHX  Class  B 
airspace  area  while  accommodating  the 
concerns  of  airspace  users. 
DATES:  Comments  must  be  received  on 
or  before  March  21, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to  the  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attention:  Rules  Docket. 
AGC-200.  Airspace  Docket  No.  94- 
AWA-1 ,  800  Independence  Avenue, 
SW.,  Washington.  DC  20591.  The 
official  docket  may  be  examined  in  the 
Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue.  SW.,  Washington,  EX], 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  C.  Nelson.  Airspace  and  Rules 
Division,  ATA-400.  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
suppcHting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proporal.  Comments   ' 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 


Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  IDocket  No.  94- 
AWA-1."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  Ught 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  ccmcemed  with  this 
rulemaking  will  also  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Air 
Traffic  Airspace  Management,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-8783.  Conununications  must 
identify  the  notice  niunber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking.  (202)  267-9677.  for  a  copy 
of  Advisory  Circular  No.  11-2A.  Notice 
of  Proposed  Rulemaking  Distribution 
System,  that  describes  the  application 
procedure. 

Background 

On  December  17, 1991,  the  FAA 
pubUshed  the  Airspace  Reclassification 
Final  Rule  (56  FR  65655).  This  rule 
discontinued  the  use  of  the  term 
"Terminal  Control  Area"  (TCA)  and 
replaced  it  with  the  designation  "Class 
B  airapace  area."  This  change  in 
terminology  is  reflected  in  this  NPRM. 

The  Class  B  airspace  area  program 
was  developed  to  reduce  the  potential 
for  midair  collision  in  the  congested 
airspace  surrounding  airports  with  high 
density  air  traffic  by  providing  an  area 
wherein  all  aircraft  are  subject  to  certain 
operating  rules  and  equipment 
requirements. 

The  density  of  traffic  and  the  type  of 
operations  being  conducted  in  the 
airspace  surroimding  major  terminals 
increase  the  probability  of  midair 
collisions.  In  1970,  an  extensive  study 


foimd  that  the  majority  of  midair 
coUisions  occurred  between  a  general 
aviation  (GA)  aircraft  and  an  air  carrier 
or  military  aircraft,  or  another  GA 
aircraft.  The  basic  causal  factor  common 
to  these  conflicts  was  the  mix  of  aircraft 
operating  under  visual  flight  rules  (VFR) 
and  aircraft  operating  under  instrument 
flight  rules  (IFR).  Qass  B  airspace  areas 
provide  a  method  to  accommodate  the 
increasing  number  of  IFR  and  VFR 
operations.  The  regulatory  requirements 
of  Class  B  airspace  areas  afford  the 
greatest  protection  for  the  greatest 
number  of  people  by  giving  air  traffic 
control  (ATC)  increased  capability  to 
provide  aircraft  separation  service, 
thereby  minimizing  the  mix  of 
controlled  and  imcontrolled  aircraft. 

On  May  21, 1970,  the  FAA  published 
the  Designation  of  Federal  Airways, 
Controlled  Airapace,  and  Reporting 
Points  Final  Rule  (35  FR  7782).  This 
rule  provided  for  the  establishment  of 
TCAs.  To  date,  the  FAA  has  established 
a  total  of  29  Class  B  airspace  areas.  The 
FAA  is  proposing  to  take  action  to 
modify  or  implement  the  application  of 
these  proven  control  areas  to  provide 
greater  protection  for  air  traffic  in  the 
airapace  areas  most  commonly  used  by 
passenger-canying  aircraft. 

The  standard  configiuation  of  a  Class 
B  airspace  area  contains  three 
concentric  circles  centered  on  the 
primary  airport  extending  to  10,  20,  and 
.30  nautical  miles  (NM),  respectively. 
The  standard  vertical  limits  of  the  Class 
B  airapace  area  normally  should  not 
exceed  10.000  feet  mean  sea  level 
(MSL).  with  the  floor  established  at  the 
surface  in  the  inner  area  and  at  levels 
appropriate  for  the  containment  of 
operations  in  the  outer  areas.  Variations 
of  these  criteria  may  be  utilized 
contingent  on  the  terrain,  adjacent 
regulatory  airapace,  and  factora  unique 
to  the  terminal  area. 

The  coordinates  for  this  airapace 
docket  are  based  on  North  American 
Dattmi  83.  Class  B  airapace  areas  are 
published  in  paragraph  3000  of  FAA 
Order  7400.9D  dated  September  4, 1996. 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
section  71.1.  The  Class  B  airapace  area 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

Related  Rnlemaking  Actions 

On  June  21, 1988,  the  FAA  published 
the  Transponder  with  Automatic 
Altitude  Reporting  Capability 
Requirement  Final  Rule  (53  FR  23356). 
This  rule  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  NM  of  any 
designated  TCA  primary  airport  firom 
the  surface  up  to  10.000  feet  MSL.  This 
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rule  excluded  those  aircraft  that  were 
not  originally  certificated  with  an 
engine  driven  electrical  system,  (or 
those  that  have  not  subsequently  been 
certified  with  such  a  system),  balloons, 
or  gliders. 

On  October  14, 1988,  the  FAA 
published  the  TCA  Classification  and 
TCA  Pilot  and  Navigation  Equipment 
Requirements  Final  Rule  (53  PR  40318). 
This  rule,  in  part,  removed  the  different 
classifications  of  TCAs,  and  requires  the 
pilot-in-command  of  a  dvil  aircraft 
operating  within  a  TCA  to  hold  at  least 
a  private  pilot  certificate,  except  for  a 
student  pilot  who  has  received  certain 
dociunented  training. 

Pre-NPRM  PubUc  Input 

As  announced  in  the  Federal  Register 
on  May  18, 1993  (58  FR  29022),  a  pre- 
NPRM  informal  airspace  meeting  was 
held  on  July  17, 1993,  in  Glendale,  AZ. 
The  purpose  of  this  meeting  was  to 
provide  local  airspace  users  an 
opportunity  to  present  input  on  the 
design -of  the  proposed  modifications  of 
the  PHX  Class  B  airspace  area. 

All  comments  received  during  the 
informal  airspace  meetings  and  the 
subsequent  comment  period  were 
considered  and  incorporated,  in  part,  in 
this  NPRM.  Verbal  and  written 
comments  received  by  the  FAA,  and  the 
agency's  responses  are  siunmarized 
below. 

Analjrsis  of  Comments 

Several  commenters  expressed 
concern  that  both  the  current  and 
proposed  airspace  design  of  the  PHX 
Class  B  airspace  area  do  not  provide 
adeqiiate  protection  for  aircraft 
executing  the  US  Rimway  26R 
approach,  visual  approadi  to  Runways 
ZBLTR,  and  east  departiues  at  Phoenix 
Sl^Harbor  International  Airport. 

The  FAA  agrees  with  this  concern  and 
proposes  to  modify  Area  A  by  extending 
the  existing  eastern  boundary 
approximately  2  NM  eastward.  The  FAA 
believes  that  extending  the  eastern 
boundary  approximately  2  NM  eastward 
will  afford  adequate  protection  for 
instnunent  and  visual  arrivals  as  well  as 
easterly  departures.  Additionally,  this 
proposed  modification  would  not 
impact  those  GA  aircraft 
drctunnavigating  the  Class  B  airspace 
area. 

One  commenter  stated  that  he  was 
unable  to  attend  the  informal  air^Moe 
meeting,  and  specifically  requests  that 
information  regarding  the  proposed 
changes  to  the  PHX  Class  B  airspace 
area  be  forwarded  to  the  commenter. 

The  FAA  finds  that  publication  of  this 
notice  in  the  Fedval  Register  and  the 
subsequent  comment  period  will 


provide  this  commenter  and  all 
interested  parties  with  adequate  notice 
and  sufficient  time  to  review  and 
comment  on  the  proposed  modification 
to  the  PHX  Qass  B  airspace  area. 

Several  commenters  supported  the 
reconfiguration  of  the  airspace  west  of 
Phoenix,  specifically,  the  area  west  of 
99th  Avenue  in  Area  B.  In  Area  B  the 
FAA  is  proposing  to  introduce  a 
boimdary  line  running  north  and  south 
along  99th  Avenue.  The  floor  of  Area  B, 
east  of  this  proposed  boundary  line 
would  remain  at  3,000  feet  MSL. 
However,  the  floor  west  of  this  proposed 
boundary  line  in  Area  B  would  be 
merged  with  the  existing  areas  and 
raised  to  4,000  feet  MSL.  The  FAA  is 
proposing  this  modification  to  provide  a 
means  for  nonparticipating  aircraft  to 
traverse  below  the  western  portion  of 
the  PHX  Class  B  airspace  area. 

Several  commenters  stated  that 
lowering  the  floors  of  Areas  H  to  the 
north  and  northeast,  and  Area  I  to  the 
south  in  the  PHX  Class  B  airspace  area 
by  1,000  feet  would  unnecessarily 
contribute  to  more  noise  pollution,        « 
constrict  glider  operations,  and  would 
inconvenience  GA  aircraft  attempting  to 
fly  under  the  Class  B  airspace  area.  In 
addition,  this  portion  of  airspace  is 
primarily  used  for  the  conveyance  of 
airline  operations. 

The  FAA  disagrees  with  these 
comments.  The  primary  purpose  of  the    ' 
Class  B  airspace  is  to  reduce  the 
potential  for  midair  collision  by 
providing  an  area  wherein  all  aircraft 
are  subject  to  certain  operating  rules  and 
equipment  requirements.  The  proposed 
lowering  of  the  floor  by  1,000  feet  in 
Areas  H  to  the  north  and  northeast  and 
Area  I  to  the  south  in  the  PHX  Qass  B 
airspace  area  is  necessary  due  to  the 
increase  in  air  traffic  operations  entering 
and  exiting  to  the  north  and  south.  The 
proposed  lowering  of  the  floors  in  Areas 
H  to  the  north,  and  Area  I  to  the  south 
would  provide  better  management  of  air 
traffic  flows,  and  enhance  safety 
betMreen  arrival  and  departure  traffic. 
Additionally,  the  FAA  believes  the 
proposal  to  lower  the  floors  would  not 
increase  noise  levels  in  these  outer 
areas.  Lowering  these  particular  floors 
from  8,000  to  7,000  feet  MSL  in  Areas 
H  and  I  would  not  impact  GA  aircraft 
that  now  navigate  under  the  airspace  in 
these  outer  areas.  For  those  pilots  who 
choose  not  to  circumnavigate  or  traverse 
below  the  Class  B  airspace  area,  they 
can  use  standard  procedures  and  enter 
the  PHX  Class  B  airspace  area.  Further, 
the  FAA  believes  that  the  floors  at  7,000 
feet  MSL  in  Areas  H  and  I  would  have 
little  or  no  significant  impact  on  glider 
oponticms. 


Two  commenters  stated  there  is 
insufficient  need  to  regulate  the  airspace 
east  of  Phoenix  (formerly  airspace  above 
WiUiams  Air  Force  Base)  as  proposed. 
These  commenters  recommended  that 
the  existing  floor  of  Area  D  east  of 
Chandler  and  south  of  Falcon  Field 
Airports  be  raised  from  4,000  to  6,000 
feet  MSL  only. 

The  FAA  agrees  in  part  with  this 
recommendation.  Raising  the  shelf  as 
recommended  would  not  contain 
participating  high  performance  aircraft 
in  the  farthest  eastern  portions  of  the 
proposed  PHX  Class  B  airspace  area. 
The  FAA  believes  the  expansion  of  the 
airspace  to  the  east  of  Phoenix  is 
necessary  to  provide  a  safer  transition 
area  for  high  performance  aircraft 
operating  to  the  east,  into  and  out  of  the 
PHX  Class  B  airspace  area.  However,  in 
this  proposed  expansion,  in  the  vicinity 
between  Chandler  and  Falcon  Field 
Airports,  the  FAA  proposes  to  merge  the 
floor  with  the  existii^  Area  D  at  4,000 
feet  MSL.  It  is  the  FAA's  objective  to  use 
only  the  minimum  amount  of  airspace 
essential  to  support  the  Class  B  airspace 
requirements.  Further  east  and  above 
the  former  Williams  Air  Force  Base,  the 
FAA  proposes  a  floor  of  6,000  feet  MSL 
(Area  J),  and  8,000  feet  MSL  in  the 
adjacent  outer  area  (Area  K).  The  FAA 
believes  these  floors  as  proposed  would 
provide  adequate  airspace  for  GA 
aircraft  to  transit  below  the  floors  of  the 
Class  B  airspace  operating  east  of 
Phoenix  Sky  Harbor  International 
Airp>ort.  Further,  GA  operators  who 
choose  not  to  fly  below  or 
drcuimnavigate  the  area(s)  can  follow 
standard  procedures  and  enter  the  PHX 
Class  B  airspace  area. 

Several  commenters  state  that  the 
proposed  modification  of  the  PHX  Class 
B  airspace  area  would  have  an  economic 
impact  regarding  property  values. 

The  FAA  disagrees.  While  the  issue  of 
property  value  is  beyond  the  scope  of 
this  notice,  the  FAA  beUeves  that  the 
proposed  modifications  of  the  PHX 
Class  B  airspace  area  will  have  no 
economic  impact  as  it  pertains  to 
property  values. 

The  Proposal 

The  FAA  proposes  to  amend  14  CFR 
part  71  by  modifying  the  PHX  Qass  B   - 
airspace  area.  Specffically,  this  action 
(depicted  on  the  attached  chart) 
proposes  to:  reconfigure  Area  A  by 
expanding  the  existing  eastern  boundary 
to  the  east:  reconfigure  the  existing  Area 
B  west  of  Phoenix;  reconfigure  Area  D 
east  of  Phoenix;  and  raise  or  lower  the 
floor  of  several  existing  or  modffied 
areas.  The  FAA  is  proposing  this  action 
to  enhance  safety,  to  reduce  the 
potential  for  midair  collision,  and 
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improve  the  management  of  air  traffic 
operations  into,  out  of,  and  through  the 
PHX  Class  B  airspace  area  while 
accommodating  die  concerns  of  airspace 
users. 

Reconfiguration  of  the  existing  Area  A 
by  expanding  its  eastern  boundary 
approximately  2  NM  east  would  ensiue 
that  aircraft  operations  to  and  from  the 
primary  airport  would  be  contained 
within  the  PHX  Class  B  airspace  area. 
Modifying  the  existing  Area  B  by 
establishing  a  boundary  line  nmning 
north  to  south  on  99th  Avenue  would 
provide  GA  operators  transiting  west  of 
Phoenix  greater  flexibility,  thereby 
reducing  airspace  inclusions  in  this 
area.  In  this  reconfiguration.  Area  B 
would  remain  at  3,000  feet  MSL; 
however,  the  western  area  would  be 
raised  to  merge  with  the  existing  4,000 
feet  MSL  of  Area  D. 

The  FAA  proposes  to  reconfigure  the 
boundaries  of  the  airspace  east  of 
Phoenix,  as  this  airspace  is  necessary  to 
contain  high  performance  aircraft 
within  the  PHX  Class  B  airspace  area. 
This  modification  would  expand  the 
Class  B  airspace  to  the  east-southeast 
approximately  15  NM  over  that  area 
formerly  known  as  Williams  Air  Force 
Base.  In  addition,  the  proposed 
expansion  in  these  areas  would  create 
additional  Areas  J  and  K.  Areas  J  and  K 
as  proposed  would  have  floors  of  6,000 
and  8,000  feet  MSL  respectively.  This 
would  maintain  the  FAA's  objective  to 
use  only  the  minimum  amount  of 
airspace  necessary  to  contain  Class  B 
operations  and  would  provide  sufficient 
airspace  for  GA  operations  below  the 
Class  B  airspace  area  east  of  Phoenix. 

The  proposal  to  lower  the  floors  of 
Areas  H  and  I  by  1,000  feet  in  the  outer 
Areas  H  to  the  north  and  northeast  and 
Area  I  to  the  south  is  based  on  the 
increase  in  participating  aircraft  arriving 
and  departing  the  PHX  Class  B  airspace 
area.  In  addition,  the  legal  description 
for  Area  D  would  be  mwUfied  due  to  its 
expansion  to  the  east  and  the 
reconfiguration  of  Area  A.  The  floors  in 
these  areas  at  7,000  feet  MSL  would 
allow  arriving/transitioning  aircraft  to 
be  in  ccmcert  with  gradients  for 
instnunent  procediu«s  into  and  out  of 
the  primary  airport.  This  would  allow 
for  better  airspace  management,  a  more 
efficient  flow  of  traffic,  and  provide  an 
enhancement  to  safety  for  participating 
and  nonparticipating  aircraft.  Further, 
the  floors  of  these  areas  allow  adequate 
airspace  for  GA  aircraft  to  maneuver 
below  the  Class  B  airspace  area,  or 
pilots  may  use  standard  procedures  and 
enter  the  PHX  Class  B  airspace  area. 

Areas  E,  F,  and  G.  are  not  changed. 
Area  K  to  the  east,  as  proposed,  would 
be  reconfigured  to  align  with  adjacent 


Area  I.  This  configuration  would 
support  the  adjoining  areas  allowing  for 
more  efficient  transition  of  aircraft  into 
and  out  of  PHX  Class  B  airspace  area. 
Furthermore,  expanding  the 
southeastern  area  to  encompass  this 
airspace  (formerly  Williams  Air  Force 
Base)  would  provide  Class  B  airspace 
service  to  high  performance  aircraft 
transiting  to  and  from  the  en  route 
structure. 

Regulatory  Evaluation  Sununary 

Proposed  changes  to  Federal 
regulations  must  imdergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  propose  or  adopt  a  regulation 
only  upon  a  reasoned  determination 
that  the  benefits  of  the  intended 
regulation  justify  its  costs.  Second,  the 
Regulatory  Flexibility  Act  of  1980 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  efiiect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  NPRM:  (1) 
would  generate  benefits  that  justify  its 
minimal  costs  and  is  not  "a  significant 
regulatory  action"  as  defined  in  the 
Executive  Order;  (2)  is  not  significant  as 
defined  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procediues;  (3)  would  not  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities;  (4)  would  not 
constitute  a  barrier  to  international 
trade;  and  (5)  would  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates.  These  analyses  are 
summarized  below  in  the  docket 

A.  Introduction 

The  Class  B  airspace  area  concept  was 
developed  to  reduce  the  likelihood  of 
midair  collisions  in  the  congested 
airspace  surrounding  large 
transportation  hubs.  These  high  density 
terminal  areas  present  complex  air 
traffic  conditions  resulting  from  a  mix  of 
large  turbine-powered  air  carrier  aircraft 
with  other  aircraft  of  varying 
performance  characteristics.  Typically, 
expansion  or  contraction  of  Class  B 
airspace  areas  take  place  because  of 
increases  in  complexity  or  decreases  in 
complexity,  respectively. 

Complexity  refers  to  air  traffic 
conditions  resulting  bam  a  mix  of  large 
turbine-powered  air  traffic  and  other 
aircraft  of  varying  performance 
characteristics  and  conditions,  resulting 
bom  a  mix  of  IFR  and  VFR  operated 
aircraft.  When  either  mix  increases,  so 
does  complexity.  As  complexity 
increases,  the  risk  of  a  midair  collision 


also  increases.  The  FAA  responds  by 
increasing  the  Class  B  airapace  area 
whenever  complexity  increases. 
Conversely,  the  FAA  contracts  the  Class 
B  airspace  area  when  complexity 
decreases. 

B.  Costs 

The  NPRM  would  alter  several 
existing  area  floors  and  lateral 
boundaries,  as  well  as,  reconfigure  and 
create  new  areas  within  the  limits  of  the 
PHX  Class  B  airspace  area.  The  FAA  has 
determined  that  altering  the  Class  B 
airspace  area  would  enhance  aviation 
safety  and  operational  efficiency.  This 
FAA  determination  is  based  on  a  change 
in  operational  complexity  over  recent 
years  in  some  of  the  existing  areas  and 
the  subsequent  closure  of  Williams  Air 
Force  Base.  The  FAA  contends  the 
modification  of  the  airapace  area  would 
impose  minimal,  if  any,  cost  to  either 
the  agency  or  aircraft  operatora.  In 
addition,  the  FAA  has  determined  that 
the  modified  airapace  area  would 
impose  minimal,  if  any,  cost  to 
operators  that  circxunnavigate  the  area. 

The  NPRM  would  not  impose  any 
additional  administrative  costs  on  the 
FAA  for  either  peraonnel  or  equipment. 
The  FAA  has  determined  that  any 
additional  workload  created  by  the 
NPRM  would  be  absorbed  with  existing 
peraonnel  and  equipment  already  in 
place  at  Phoenix  Sl^  Harbor 
International  Airport.  The  revision  of 
aeronautical  charts  to  reflect  changes  in 
the  airapace  area  are  considered  a  part 
of  the  normal  periodic  updating  of  the 
charts.  The  FAA  ciurently  revises 
aeronautical  charts  every  6  months  to 
reflect  changes  in  the  airapace 
environment.  The  FAA  does  not  expect 
to  incur  any  additional  charting  cost  as 
a  result  of  the  modification  of  the  Class 
B  airapace  area. 

The  FAA  has  determined  that  most 
aircraft  operating  in  the  modified  and 
expanded  Class  B  airapace  area  already 
have  two-way  radio  communications 
capability  and  Mode  C  transpondera. 
Therefore,  the  FAA  has  determined  that 
this  NPRM  would  not  impose  any 
additional  installation  cost  for 
purchasing  two-way  radios  and/or  Mode 
C  transpondera  on  a  substantial  niunber 
of  operatora. 

The  NPRM  would  modify  the  current 
PHX  Class  B  airapace  area  by 
establishing  new  areas,  and  by      ~ 
expanding  or  contracting  the  lateral 
boimdaries,  and  by  raising  or  lowering 
the  area  floora  of  several  of  the  areas. 
The  NPRM  would  not  alter  the  ceiling 
of  the  Class  B  airapace  area,  therefore 
the  airspace  ceilii^  would  remain 
constant  at  10.000  feet  MSL.  The  FAA 
has  determined  that  the  modifications  to 
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the  airspace  area  would  only  require 
non-participating  operators  to  make 
small  deviations  from  their  current  VFR 
flight  paths  north,  south,  and  east  of 
Phoenix  Sky  Harbor  International . 
Airport.  In  addition,  the  FAA  has 
determined  that  the  redesigned  floors 
and  lateral  boundaries  would  not  reduce 
aviation  safety. 

C.  Benefits 

The  NPRM  would  provide  benefits  for 
participating  and  non-participating 
operators  by  redesigning  the  PHX  Class 
B  airspace  area.  The  NPRM  would 
provide  enhanced  air  traffic  flow  for 
tiubine  aircraft  and  release  some 
airepace  for  GA  aircraft  operators. 

The  FAA  estimates  that  the  total 
number  of  operations  at  Phoenix  Sky 
Harbor  International  Airport  was 
570,000  in  1995.  up  from  550,000  in 
1994.  and  is  projected  to  increase  to 
670,000  by  the  year  2000.  Also, 
passenger  enplanements  were  estimated 
at  13.5  milUon  in  1995,  up  from  12.3 
million  in  1994,  and  are  projected  to 
increase  to  18.0  million  by  the  year 
2008.  The  FAA  has  determined  that  this 
NPRM  would  enhance  operational 
safety  by  lowering  the  potential  risk  of 
midair  collisions,  given  the  projected 
increase  of  total  operations  and 
passenger  enplanements  at  Phoenix  Sky 
Harbor  International  Airport.  The  NPRM 
would  improve  aviation  safety  as  well 
as  air  traffic  flow  in  the  PHX  Class  B 
airspace  area  by  simplifying  the  airspace 
area  boundaries  and  reducing  the 
possibility  of  pilot  confusion.  The 
agency,  however,  is  unable  to  quantify 
these  small  but  worthwhile  safety 
improvements. 

D.  Conclusion 

The  modification  of  the  PHX  Class  B 
airspace  area  would  generate  benefits  by 
enhancing  aviation  safety  and 
improving  operational  efficiency  in 
those  areas  where  aircraft  are 
approaching  or  departing  Phoenix  Sky 
Harbor  International  Airport.  In  view  of 
the  minimal,  if  any,  cost  of  compUance 
and  the  benefits  of  enhanced  aviation 
safety  and  improved  operational 
efficiency,  the  FAA  has  determined  that 
this  NPBIm  is  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
biudened  by  Federal  regidations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  NPRM  would  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 


FAA  Order  2100.14A  outlines  the  FAA's 
procediues  and  criteria  for 
implementing  the  RFA.  Small  entities 
are  independently  owned  and  operated 
small  businesses  and  small  not-for- 
profit  organizations.  A  substantial 
number  of  small  entities  is  defined  as  a 
number  that  is  1 1  or  more  and  which  is 
more  than  one-third  of  the  small  entities 
subject  to  this  NPRM. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  would  be  potentially 
affected  by  this  NPRM  are  defined  as 
unscheduled  air  taxi  operators  for  hire 
owning  nine  or  fewer  aircraft,. and  flight 
schools  operating  in  the  vicinity  of  the 
PHX  Class  B  airspace  area.  Only  those 
unscheduled  aircraft  operators  without 
the  capability  to  operate  under  IFR 
conditions  would  be  potentially 
impacted  by  this  NPRM.  The  FAA  has 
determined  that  all  imscheduled  air  taxi 
operators  are  already  equipped  to 
operate  under  IFR  conditions.  These 
operators  regularly  fly  into  airports 
where  radar  approach  control  services 
have  been  established  such  as  the  PHX 
Class  B  airspace  area.  The  FAA 
anticipates  that  flight  training  schools  in 
the  Phoenix  area  would  continue  to 
operate  below  the  floor  of  the  modified 
Class  B  airspace  area  without  any 
difficulty.  Thus,  the  FAA  does  not 
anticipate  any  adverse  impacts  to  occur 
as  a  result  of  the  modified  Class  B 
airspace  area. 

The  FAA  has  determined  that  this 
NPRM  would  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  terms  of  the  RFA. 

International  Trade  Impact  Assessment 

This  NPRM  would  not  have 
international  trade  ramifications 
because  it  is  a  domestic  airspace  matter 
that  would  not  impose  additional  costs 
or  requirements  on  affected  entities.  The 
modification  of  Class  B  airspace  area 
would  affect  only  U.S.  terminal  airspace 
operating  procedures  at  and  in  the 
vicinity  of  Phoenix,  AZ.  This  NPRM 
would  not  impose  costs  on  aircraft 
operators  or  aircraft  manuftict\u«rs  in 
the  United  States  or  foreign  countries. 

Unfunded  Mandate  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  possible,  permitted  by  law,  to 
prepare  a  vmtten  assessment  of  the 
effects  of  any  Federal  mandate  in  a 
proposed  or  final  agency  rule  that  may 
result  in  the  expenditure  of  $100 
million  or  more  adjusted  annually  for 
inflation  in  any  one  year  by  State,  local. 


and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector.  Section  204(a) 
of  the  ACT,  2  U.S.C.  1534(a),  requires 
the  Federal  agency  to  develop  an 
effective  process  to  permit  timely  input 
by  elected  officers  (or  their  designees)  of 
State,  local  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  goverrunents.  in  the  aggregate,(of 
$100  million  adjusted  annually  for 
inflation),  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533.  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  notice  to 
potentially  affected  small  governments, 
if  any,  and  for  a  meaningful  and  timely 
opportunity  to  provide  input  in  the 
development  of  regulatory  proposals. 

This  NPRM  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandates.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.0. 10854.  24  PR  9565,  3  CFR.  19S»- 
1963  Comp..  p.  389: 14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4,  1996,  and  effective 
September  16. 1996.  is  amended  as 
follows: 

Paragraph  3000    Subpart  B^ass  B  Airspace 


AWP  AZ  B  Phoenix,  AZ  (ReviMd) 

Phoenix  Sky  Harbor  Intematioaal  Airport 
(Primary  Airport) 

(Ut.  33''26'10"  N.,  long.  112*00'34"W.) 
Phoenix  VORTAC 

(Ut.  33»25'59"  N.,  long.  111"58'13"  W.) 
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BoimcUriM 

Area  A.  That  airspace  extending  upward 
from  the  surface  to  and  including  10,000  feet 
MSL  beginning  at  the  intersection  of  51st 
Avenue  and  Camelback  Road  (lat.  ZS'^VM" 
N.,  long.  llZ'-lO'Oa"  W.),  extending  east 
along  Camelback  Road  to  the  intersection  of 
Camelback  Road  and  E>obson  Road  (lat. 
33*3(r07"  N.,  ong.  111»52'26 "  WJ.  thence 
south  on  Dobson  Road  to  the  intersection  of 
Dobson  Road  and  Guadalupe  Road  (lat. 
33'21'49"  N..  long.  111°52'35"  W.),  thence 
west  on  Guadalupe  Road  to  the  intersection 
of  Guadalupe  Road  and  interstate  10  (lat. 
33»21'50"  N^  long.  111«58'08 "  W.).  thence 
direct  to  lat.  33'21'48"  N..  long.  112''06'30" 
W.,  thence  west  on  Guadalupe  Road  to  the 
intersection  of  Guadalupe  Road  and  51st 
Avenue  (lat.  33''21'46"N.,  long.  112''10'09" 
W.),  thence  north  on  51st  Avenue  to  the 
point  of  beginning. 

Area  B.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  99th 
Avenue  and  Camelback  Road  (lat  33'30'29" 
N..  long.  112''16'22"  W.),  thence  east  on 
Camelback  Road  to  the  intersection  of 
Camelback  Road  and  51st  Avenue  (lat. 
33*30'34"  N.,  long.  112'10'08"  W.).  thence 
south  on  51st  Avenue  to  the  intersection  of 
Slst  Avenue  and  Guadalupe  Road  (lat 
33*21'46"  N.,  long.  11210'09"  W.).  thence 
direct  to  lat  33''21'48"  N..  long.  112"'06'30" 
W.,  thence  south  direct  to  lat  33''18'18"  N., 
long.  112"06'30"  W.,  thence  west  on 
Chandler  Boulevard  to  the  intersection  of 
Chandler  Boulevard  and  the  Gila  River  (lat. 
33*18'18"N.,  long.  112''13'11"  W.),  thence 
northwest  along  the  Gila  River  to  the 
intersection  of  the  Gila  River  and  99th 
Avenue,  (lat  33''22'38"  N..  long.  112»16'21" 
W.],  thence  north  along  the  extension  of  99th 
Avenue  to  the  point  of  beginning. 

Area  C.  That  airspace  extending  upward 
from  3,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of 
Guadalupe  Road  and  Interstate  10  (lat. 
33»21'50"  N.,  long.  lll''58'08"  W.).  thence 
south  on  Interstate  10  to  the  intersection  of 
Interstate  10  and  Chandler  Boulevard  (lat 
33'18'19"  N.,  long.  lll''58'21"  W.),  thence 
east  on  Chandler  Boulevard  to  the 
intersection  of  Gilbert  Road  and  Chandler 
Boulevard  (lat  33»18'19"N.,  long.  111»47'22" 
W.),  thence  north  on  Gilbert  Road  to  the 
intersection  of  Indian  Bend  Road  (lat. 
33»32'20"  N.,  long.  111»47'23"  W.),  thence 
west  on  Indian  Bend  Road  to  the  intersection 
of  Indian  Bend  Road  and  Pima/Price  Road 
(lat  33»32'18"N.,  long.  111"'53'29"  W.). 
thence  south  on  PimaJTrice  Road  to  the 
intersection  of  Pima/Price  Roed  and 
Camelback  Road  (lat.  33'>30'07"  N,  long. 
111*53'29-  W.).  thence  east  on  Camelback 
Road  to  Dobson  Road  (lat  33''30'07"  N,  long. 
Ilf52'28''  W.),  thence  south  on  Dobson 
Road  to  the  intersection  of  Dobson  Road  and 
Guadalupe  Road  (lat.  33*32'49"  N.,  long, 
lll'srss"  W.),  thence  west  on  Guadalupe 
Road  to  the  point  of  beginning. 

Area  D.  That  airspace  extending  up%vard 
from  4,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of 
Cactus  Road  and  the  20-mile  arc  of  the 
PhomiJt  VCMTFAC  (lat  33*35'35"  N.,  long. 
lll'sriS'  W.).  thence  dockwiae  along  the 


20-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  20-mile  arc  of  the  Phoenix 
VORTAC  and  the  Phoenix  VORTAC  079" 
radial  (lat.  33''29'46"  N.,  long.  lll''34'44" 
W.),  thence  west  along  the  Phoenix  VORTAC 
079°  radial  to  the  intersection  of  the  Phoenix 
VORTAC  079»  radial  and  the  15-mile  arc  of 
the  Phoenix  VORTAC  (lat  33''28'50"  N., 
long.  111»40'37"  W.).  thence  south  along  the 
15-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  Phoenix  VORTAC  15-mile 
arc  and  the  Phoenix  VORTAC  115"  radial 
(lat  33''19'37"N..  long.  lll''41'59"W.), 
thence  southeast  along  the  Phoenix  VORTAC 
115°  radial  to  the  intersection  of  the  Phoenix 
VORTAC  115°  radial  and  the  Phoenix 
VORTAC  20-mile  arc  (lat  33°17'29"  N.,  long. 
111°36'35"  W.),  thence  clockwise  along  the 
Phoenix  VORTAC  20-miIe  arc  to  the 
intersection  of  the  Phoenix  VORTAC  20-mile 
arc  and  Riggs  Road  (lat  33°12'58"  N.,  long. 
111°40'04"  W.),  thence  west  along  Riggs 
Road  to  the  intersection  of  the  Gila  River  and 
Valley  Road  (lat.  33°13'10"  N.,  long. 
112°09'58"  W.),  thence  northwest  along  the 
Gila  River  to  the  intersection  of  the  Gila  River 
and  Chandler  Boulevard  (lat  33°18'18"  N., 
long.  112°12'03"  W.),  thence  east  to  lat. 
33°18'18"  N.,  long.  112°P6'30"  W.,  thence 
north  to  lat  33°21'48"  N.,  long.  112°06'30" 
W.,  thence  east  to  the  intersection  of 
Guadalupe  Road  and  Interstate  10  (lat. 
33°21'50"  N..  long.  111°58'08"  W.),  thence 
south  on  Interstate  10  to  the  intersection  of 
Interstate  10  and  Chandler  Boulevard  (lat 
33°18'19"  N.,  long.  111°58'21"  W.),  thence 
east  along  Chandler  Boulevard  to  the 
intersection  of  Chandler  Boulevard  and 
Gilbert  Road  (lat.  33°18'18"  N.,  long. 
111°47'22"  W.),  thence  north  along  Gilbert 
Road  to  the  intersection  of  Indian  Bend  Road 
(lat  33°32'20"N.,  long.  111°47'23"  W.). 
thence  west  along  Indian  Bend  Road  to  the 
intersection  of  Pima/Price  Road  (lat. 
33°32'18"  N.,  long.  111°53'29"  W.),  thence 
south  along  Pima/Price  Road  to  the 
iii(tersection  of  Pima/Price  Road  and 
Camelback  Road  (lat.  33°30'07"  N.,  long. 
111°53'29"  W.),  thence  west  along  Camelback 
Road  to  the  intersection  of  99th  Avenue  (lat. 
33'30'29"N.,  long.  112°16'22"  W.),  thence 
south  on  99th  Avenue  to  the  intersection  of 
99th  Avenue  and  the  Gila  River  (lat 
33°19'55"  N.,  long.  112°16'21"  W.),  thence 
southeast  along  the  Gila  River  to  the 
intersection  of  the  Gila  River  and  Chandler 
Boulevard  (lat  33°18'18"N.,  long.  112M2'03" 
W.],  thence  west  along  Chandler  Boulevard 
to  the  intersection  of  an  extension  of 
Chandler  Boulevard  and  Litchfield  Road  (lat 
33°18'18"  N.,  long.  112°21'29"  W.),  thence 
north  along  Litchfield  Road  to  the 
intersection  of  Litchfield  Road  and 
Camelback  Road  (lat.  33°30'29"  N.,  long. 
112°21'29"  W.),  thence  east  along  Camelback 
Road  to  lat  33°30'30"  N.,  long.  112»19'23" 
W.,  thence  direct  to  lat.  33°35'34"  N.,  long. 
112*13'55~  W.,  thence  direct  to  Ut  33»36'35' 
N.,  long.  112n3'38"  W..  thence  east  along 
Thunderfoird  Road  and  Cactus  Road  to  the 
intersection  of  Cactus  Road  and  the  20-mile 
arc  of  the  Phoenix  VORTAC 

Area  E.  That  airspace  extending  upward 
frtim  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  lat  33'41'41''  N..  long. 
112*13'05"  W.,  be^nning  on  the  20-mile  aic 


of  the  Phoenix  VORTAC,  thence  clockwise 
along  the  20-mile  arc  of  the  Phoenix 
VORTAC  to  intersection  of  the  Phoenix 
VORTAC  20-mile  arc  and  Cactus  Road  (lat 
33°35'35"  N.,  long.  111°37'13"  W.),  thence 
west  on  Cactus  Road,  to  the  intersection  of 
Cactus  Road  and  Thunderbird  Road  (lat. 
33°36'35"  N.,  long.  112°13'38"  W.),  thence 
direct  to  the  point  of  beginning. 

Area  F.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of 
Riggs  Road  and  the  20-mile  arc  of  the 
Phoenix  VORTAC  (lat.  33°12'58"  N.,  long. 
111°40'04"  W.),  thence  clockwise  along  the 
20-mile  arc  of  the  Phoenix  VORTAC  to  the 
intersection  of  the  20-mile  arc  of  the  Phoenix 
VORTAC  and  Valley  Road  (lat  33°07'58"N., 
long.  112°08'40"  W.),  thence  north  along 
Valley  Road  to  the  intersection  of  Valley 
Road,  Riggs  Road  and  the  Gila  River  (lat. 
33°13'10"  N.,  long.  112°09'58"W.),  thence 
east  along  Riggs  Road  to  the  point  of 
beginning. 

Area  G.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 
25-mile  arc  of  the  Phoenix  VORTAC  and 
Camelback  Road  (lat.  33°30'30"  N.,  long. 
112»27'37"  W.),  thence  east  on  Camelback 
Road  to  the  intersection  of  Camelback  Road 
and  Litchfield  Road  (lat.  33°30'29"N.,  long. 
112°21'29"  W.),  thence  south  on  Litchfield 
Road  to  the  intersection  of  Litchfield  Road 
and  Chandler  Boulevard  (lat  33°18'18"  N., 
long.  112°21'29"  W.),  thence  west  along 
Chandler  Boulevard  to  the  intersection  of  the 
25-mile  arc  of  the  Phoenix  VORTAC  (lat 
33°18'10"  N..  long.  112°26'34"  W.),  thence 
clockwise  along  ^e  25-niile  arc  of  the 
Phoenix  VORTAC  to  the  point  of  beginning. 

Area  H.  That  airspace  extending  upward 
from  7,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  a  point  at  lat. 
33°46'13"  N.,  long.  112°15'51"  W.,  on  the  25- 
mile  arc  of  the  Phoenix  VORTAC,  thence 
clockwise  along  the  25-mile  arc  of  the 
Phoenix  VORTAC  to  the  intersection  of  the 
25-mile  arc  of  the  Phoenix  VORTAC  and 
Interstate  17  (lat  33°49'30"  N.,  long. 
112°08'37".W.),  thence  south  along  Interstate 
17  to  the  intersection  of  Interstate  17  and  the 
20-mile  arc  of  the  Phoenix  VORTAC  (lat. 
33"44'31"N..  long.  112°07'18"  W.),  thence 
counterclockwise  along  the  20-mile  arc  of  the 
Phoenix  VORTAC  to  lat  33°41'41"  N.,  long. 
112°13'05"  W.,  thence  direct  to  the  point  of 
beginning;  and  that  airspace  beginning  at  the 
intersection  of  the  20-mile  arc  of  the  Phoenix 
VORTAC  and  the  Phoenix  VORTAC  005° 
radial  (lat  33°45'57"N.,  long.  111°56'07*" 
W.),  thence  north  along  the  Phoenix 
VORTAC  005°  radial  to  the  intersection  of 
the  Phoenix  VORTAC  005o  radial  and  the  25- 
mile  arc  of  the  Phoenix  VORTAC  (lat 
33»50'56''N.,  long.  111°55'36"  W.).  thence 
clockwise  along  &e  25-miIe  arc  of  the 
Phoenix  VORTAC  to  the  interaection  of  the 
25-mile  arc  of  the  Phoenix  VORTAC  and  the 
Phoenix  VORTAC  025°  radial  (lat  33°48'40" 
N..  long.  111°45'32"  W.).  thence  southwest 
along  the  Phoenix  VORTAC  025°  radial  to  the 
intersection  of  the  Phoenix  VORTAC  025* 
radial  and  the  20-mile  arc  of  the  Phoenix 
VORTAC  (lat  33»44TM"  N.,  long.  111°48'05'' 
W.),  thence  countarqlockwise  along  the  20- 
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mile  arc  of  the  Phoenix  VORTAC  to  the  point 
of  beginning. 

Area  I.  That  airspace  extending  upward 
from  7,000  (set  MSL  to  and  including  10,000 
fiset  MSL  beginning  at  the  intersection  of  the 
20-mile  arc  of  the  Phoenix  VORTAC  and  the 
Phoenix  VORTAC  115"  radial  (lat  33«17'29" 
N.,  long.  111»36'35"  W.),  thence  southeast 
along  the  Phoenix  VORTAC  115"  radial  to  the 
intersection  of  the  Phoenix  VORTAC  115* 
radial  and  the  25-mile  arc  of  the  Phoenix 
VORTAC  (lat.  33'15'21"  N.,  long.  111»31'12" 
W.),  thence  clockwise  along  the  25-mile  arc 
of  the  Phoenix  VORTAC  to  the  intersection 
of  the  25-mile  arc  of  the  Phoenix  VORTAC 
and  the  Phoenix  VORTAC  168'  radial  (lat 
33''01'29"  N.,  long.  111"'57'02"  W.).  thence 
north  along  the  Phoenix  VORTAC  168°  radial 
to  the  intersection  of  the  Phoenix  VORTAC 
168°  radial  and  the  20-mile  arc  of  the 
Phoenix  VORTAC  (lat.  33°06'23"  N.,  long. 
111°53'16"  W.),  thence  counterclockwise 
along  the  20-mile  arc  of  the  Phoenix 
VORTAC  to  the  point  of  beginning. 

Area  J.  That  airspace  extending  upward 
from  6,000  feet  MSL  to  and  including  10,000 
feet  MSL  beginning  at  the  intersection  of  the 


15-mile  arc  of  the  Phoenix  VORTAC  and  the 
Phoenix  VORTAC  079*  radial  (laL  33»28'50" 
N..  long.  111°40'37"  W.).  thence  northeast 
along  the  Phoenix  VORTAC  079"  radial  to  the 
intersection  of  the  Phoenix  VORTAC  079* 
radial  and  the  20-mile  arc  of  the  Phoenix 
VORTAC  (lat.  33°29'46"  N.,  long.  111°34'44" 
W.),  thence  clockwise  along  the  20-mile  arc 
of  the  Phoenix  VORTAC  to  the  intersection 
of  the  20-mile  arc  of  the  Phoenix  VORTAC 
and  the  Phoenix  VORTAC  115°  radial  (lat 
33°17'29"  N..  long.  111°36'35"  W.),  thence 
northwest  along  the  Phoenix  VORTAC  115° 
radial  to  the  intersection  of  the  Phoenix 
VORTAC  115°  radial  and  the  15-mile  arc  of 
the  Phoenix  VORTAC  (lat.  33°19'37"  N., 
long.  111°41'59"  W.),  thence 
coimterclockwise  along  the  15-mile  arc  of  the 
Phoenix  VORTAC  to  the  point  of  beginning. 

Area  K.  That  airspace  extending  upward 
from  8,000  feet  MSL  to  and  including  10.000 
feet  MSL  beginning  at  the  intersection  of  the 
20-mile  arc  of  the  Phoenix  VORTAC  and  the 
Phoenix  VORTAC  025°  radial  (lat.  33°44'08" 
N.,  long.  111°48'05"  W.),  thence  northeast 
along  the  Phoenix  VORTAC  025°  radial  to  the 
intersection  of  the  Phoenix  VORTAC  025° 


radial  and  the  25-mile  arc  of  the  Phoenix 
VORTAC  (lat.  33*48'40"  N.,  long.  111°45'32" 
W.),  thence  clockwise  along  the  25-mile  arc 
of  the  Phoenix  VORTAC  to  the  intersection 
of  the  25-mile  arc  of  the  Phoenix  VORTAC 
and  the  Phoenix  VORTAC  115°  radial  (lat 
33°15'2r  N.,  long.  111°31"12-  W.),  thence 
northwest  along  the  Phoenix  VORTAC  115* 
radial  to  the  intersection  of  the  Phoenix 
VORTAC  115°  radial  and  the  20-mile  arc  of 
the  Phoenix  VORTAC  (lat  33°17'29"  N., 
long.  111°36'35"W.),  thence 
counterclockwise  along  the  20-mile  arc  of  the 
Phoenix  VORTAC  to  the  point  of  beginning. 
*         *         •         •         • 

Issued  in  Washington,  DC,  on  January  24, 
1997. 

JeCfGrifBth, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix— Phoenix  Sky  Harlwr 
International  Airport  Class  B  Airspace  Area. 

BtLUNC  CODE  4>10-13-B 
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(FR  Doc  97-2636  Piled  2-3-«7;  8:45  am] 
■UMQ  CODE  4*1*-1*-C 


14CFRPart71 

[Atrapace  Dodwt  No.  OS-ANM-SI] 

Proposed  Establishment  of  Class  E 
AlrsfMce,  Monia  Vista,  Colorado 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
establish  the  Monte  Vista,  Colorado, 
Class  E  airspace  to  accommodate  a  new 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
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Procedure  (SIAP)  to  the  Monte  Vista 
Municipal  Airport.  Tlie  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Ckunments  must  be  received  on 
or  before  March  27, 1997. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
95-ANM-31. 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  nonnal  business  hours 
at  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Praia,  ANM-532.4,  Federal 
Aviation  Administration,  Docket  No. 
95-ANM-31, 1601  Lind  Avenue  SW. 
Renton,  Washington  89055-4056; 
telephone  number  (206)  227-2535. 

SUPPt.EMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  tb 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  diat  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Comraimications  ^ould  identify  the 
ainpace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commentera  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
widi  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  95- 
ANM-31."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  tliis  notice  may  be  changed  in  the 
light  of  commmts  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
siunmarizing  each  substantive  pubUc 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 


ATailability  of  NPKM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Avtation  Administration. 
Operations  Branch,  ANM-530, 1601 
Lind  Avenue  SW,  Renton,  Washington 
98055-4056.  Commimications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  A,  which 
describm  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Monte 
Vista,  Colorado,  to  accommodate  a  new 
GPS  SIAP  to  the  Monte  Vista  Municipal 
Airport.  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airapace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.90  dated 
September  4, 1996,  and  efiisctive 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airapace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establi^ed  body  of  technical 
regulations  for  which  frequent  and 
routine  amoidmenta  are  necessary  to 
keep  than  operationally  current  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Onler  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  PR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSol^ects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
foUows: 


PART71— [AMENDEO] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aitfhoritjr:  49  U.SXL  106(g),  40103, 40113. 
40120;  E.0. 10854,  24  PR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389: 14  CFR  11.69. 

1 71.1    [AmeiNM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Fedoal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Pointa, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paiagmph  6005  Oass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANMCOE5    Monte  Virta.  00  (New) 

Monte  Vista  Municipal  Airport,  CO 
(Lat.  37"'31'43"N.  long.  106''02'46"W) 
That  airspace  extending  upward  &om  700 
faet  above  the  surface  wi&in  a  6.6-mile 
radius  of  the  Monte  Vista  Municipal  Airport; 
that  airspace  extending  upward  from  1 ,200 
feet  above  the  surface  beginning  at  lat 
37*35'0O'T4,  long.  106»16'00"W;  to  laL 
37»55'00^.  long.  lOO'OS'OC'W;  to  lat 
3r59'00"N,  long.  105»55'00"W;  to  lat 
37*56'00"N.  long.  105«42'00"W:  to  lat 
37«X)7'00"N.  long.l05''23'00"W;  to  lat. 
37'08'00^.  long.  105»49DO"W:  to  lat    .     . 
37*16'00T>J.  long.l06'02'00"W;  thence  to 
point  of  beginni  ng. 

Issued  in  Seattle,  Washington,  on  January 
16. 1997. 

Glnn  A.  Adams  m. 

Assistant  Martager,  Air  Traffic  Division. 
Northwest  Mountain  Region. 
[PR  Doc  97-2637  Filed  2-3-97;  8:45  am] 
MJJNQ  COM  4t1».t9-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ACE-«] 

Proposed  EstabUshmont  of  dan  E 
Alrapaca;  York,  NE 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking, 
extension  of  comment  period. 

SUMMARY:  This  notice  annoimces  an 
extension  of  the  comment  period  on  a 
Direct  final  rule;  request  for  comments 
which  proposes  to  establish  Class  E 
airap>ace  at  York.  NE.  This  action  is 
taken  because  the  Direct  Final  rule, 
request  for  comments  published  in  the 
Federal  Register,  January  6, 1997,  did 
not  give  sufficient  time  for  comments. 

DATES:  Comments  must  be  received  on 
or  before  February  11, 1997. 
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ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  Air  Traffic  Division. 
ACE-530,  Federal  Aviation 
Administration.  Docket  No.  96-ACE-23. 
601  E  12th  St.,  Kansas  Qty,  MO  64106; 
telephone  (816)  426-3408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  (816)  426-3408. 

SUPPLEMENTARY  INFORMATION: 

Background 

Airspace  Docket  No.  96-ACE-23, 
published  on  January  6, 1997  (62  FR 
607)  proposed  to  establish  Class  E 
airspace  at  York,  NE.  This  action  will 
extend  the  comment  period  closing  date 
on  that  airspace  docket  from  January  6, 
1997,  to  February  11, 1977.  to  allow  for 
a  35  day  comment  period  instead  of 
existing  18-day  abbreviated  comment 
period. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Extension  of  Comment  Period 

The  comment  period  closing  date  on 
Airspace  Docket  No.  96-ACE-23  is 
hereby  extended  to  February  11. 1997. 

Authority.  49  U.S.C  106(g);  40103, 40113, 
40120;  E.0. 10854;  24  FR  9565,  3  CFR.  195»- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

Issued  in  Kansas  Qty,  MO,  on  January  23, 
1997. 

Henun  J.  Lyva*.  Jr., 

Manager.  Air  Traffic  Division.  Cential  Region. 
[FR  Doc  97-2639  Filed  2-3-07;  8:45  am] 
SUMO  COM  4t10-1S-M 


ENVIRONMENTAL  PROTECTION 
AQENCY 

40  CFR  Part  721 
(OPPrS-60622A;  FRL-668a>7] 

Aliphatic  Eater  Proposad  Revocation 
of  a  Significant  New  Uaa  Rule 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke  a 
significant  new  use  rule  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
fat  aliphatic  ester  based  on  a  new 
evaluation  of  toxicity  data.  Based  on  the 
data  the  Agency  determined  that  it 
could  no  longer  support  a  finding  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
DATES:  Written  comments  must  be 
received  by  Mardi  6. 1997. 


ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50622A.  All  comments  should  be  sent 
in  triplicate  to:  OPPT  Document  Control 
Officer  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Room  G-099,  East  Tower,  Washington. 
DC  20460. 

All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Unit  in  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  oppt- 
nclc@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  (OPPTS-50622A). 
No  CBI  should  be  submitted  through  e- 
mall.  Electronic  comment  on  this  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  under  Unit  IV  of  this 
preamble. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543A.  401  M  St,  SW., 
Washington.  DC  20460;  telephone:  (202) 
554-1404;  TDD:  (202)  554-0551;  e-mail: 
TSCA-HotllneOepamaiLepa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  30, 1995  (60 
FR  45072)  (FRI^-4926-2)  EPA  issued  a 
SNUR  establishing  significant  new  uses 
for  aliphatic  ester.  Because  of  additional 
data  Q'A  has  received  for  this 
substance,  EPA  is  proposing  to  revoke 
this  SNUR. 

L  Proposed  Revocation 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substance  under  40  CFR  part  721. 
subpart  E.  In  this  unit.  EPA  provides  a 
brief  description  for  the  sub^ance, 
including  its  premanufacture  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  basis  for 


the  revocation  of  the  section  5(e) 
consent  order  for  the  substance,  and  the 
CFR  citation  removed  in  the  regulatory 
text  section  of  this  proposed  rule. 
Further  background  information  for  the 
substance  is  contained  in  the 
rulemaking  record  referenced  below  in 
Unit  IV  of  this  preamble. 

PMN  Number  P-93-633 

Chemical  name:  (generic)  Aliphatic 
ester. 

CAS  number:  Not  available. 

Effective  date  of  revocation  of  section 
5(e)  consent  order  December  7, 1995. 

Basis  for  revocation  of  SNUR:  The 
consent  order  which  was  the  basis  of 
this  SNUR  was  revoked  based  on  a 
reassessment  of  the  developmental 
toxicity  data  used  in  the  risk  assessment 
of  this  substance.  EPA's  reevaluation  of 
the  data  established  a  No  Observed 
Adverse  Effect  Level  (NOAEL)  of  250 
mg/kg.  Based  on  that  assessment  EPA 
determined  that  it  could  no  longer 
support  an  luireasonable  risk  finding 
imder  section  5(e)  of  TSCA  and  revoked 
the  consent  order.  EPA  can  no  longer 
make  the  finding  that  activities  not  ' 
described  in  the  TSCA  section  5(e) 
consent  order  may  result  in  significant 
changes  in  human  exposure. 

CFR  Number;  40  CFR  721.2815. 

n.  Background  and  Rationale  for 
Revocatfon  erf' the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that*  is  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  the  fact  that 
.  activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  hiunan  exposure. 
Based  on  these  hidings,  a  SNUR  was 
promulgated. 

EPA  has  revoked  the  section  5(e) 
consent  order  that  is  the  basis  for  this 
SNUR  and  determined  that  it  could  no 
longer  support  a  finding  that  activities 
not  described  in  the  section  5(e)  consent 
order  may  result  in  significant  changes 
in  human  exposure.  The  proposed 
revocation  of  SNUR  provisions  for  this 
substance  designated  herein  is 
consistent  with  this  finding. 

In  light  of  the  above,  EPA  is  proposing 
to  revdw  the  SNUR  provisions  for  this 
chemical  substance.  When  this 
revocation  beonttes  final,  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import,  or 
process  this  substance.  In  addition, 
e9q)oct  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required 
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m.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  marie  the 
comments  as  "confidential,"  "trade 
secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  must 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 

IV.  Rulemaking  record 

A  record  has  been  established  for  this 
rulemaking  under  docket  number 
OPPTS  50522A  (including  conunents 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  is  available  for 
inspection  bom  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
holidays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center  Rm.  NE-B607, 401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  oppt- 
ncicOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document 

V.  RegnlatiMy  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked, 
llierefore.  EPA  finds  that  no  costs  or 
burdens  miist  be  assessed  imder 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act  (5  U.S.C  605(b)),  or  the 
Paperworic  Reductim  Act  (44  U.S.C 
3501  et  seq.). 

Lbt  of  Subfecto  in  40  CFR  Fait  721 

Environmental  protection.  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  raquiraments. 


Dated:  January  27, 1997. 

CharlMKLAMr, 

Dinctm,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604, 2607,  and 
2625(c). 

{721.2815    [Removed] 

2.  By  removing  §  721.2815. 

[FR  Doc.  97-2709  Filed  2-3-97;  8:45  am] 
HljHO  CODE  IMO  00  T 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  10, 12,  and  15 
[CQD  95-062] 
RIN  2115-AF26 

Implementation  of  the  1995 
Amendments  to  the  Intamational 
Convention  on  Standards  of  Training, 
Certification  and  Watchkoaping  for 
Seafarers,  1978  (STCW) 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  intmt. 

summary:  The  Coast  Guard  is  hereby 
giving  notice  of  its  intent  to  issue  an 
interim  rule  to  amend  the  current 
domestic  regulations  on  licensing  and 
documentation  of  persoimel  serving  on 
U.S.  seegoing  vessels.  The  interim  rule 
will  implement  the  International 
Convention  on  Standards  of  Training. 
Certification  and  Watchkeeping  for 
See£uers.  1978  (STCW),  as  ammded  in 
1995.  Because  the  1995  Amendments  to 
STCW  will  come  into  force  on  February 
1, 1997,  the  Coast  Guard  is  using  this 
notice  to  inform  the  public,  and  the 
affected  industry,  of  the  status  of  the 
interim  rule,  and  to  advise  those  who 
wiU  be  operating  vessels  on 
international  voyages  during  the  period 
between  February  1, 1997.  and  the  date 
the  interim  rule  becomes  effective. 
ADDRESSES:  The  Executive  Secretary 
TnaintAJna  the  public  docket  for  this 
nilranaking.  Comments  previously 
received  have  become  part  of  this 
docket  and  are  available  for  inspection 
or  copying  at  room  3406,  U.S.  Coast 
Guard  Headquarters.  2100  Second  Street 
SW..  Washir^on.  DC  20593-0001. 
between  8:00  a.m.  and  3:00  pjn.. 
Monday  through  Friday,  except  Federal 
holidajrs. 


Copies  of  International  Maritime 
Organization  (IMO)  circular  (STCW.7/ 
Circ.l)  may  be  obtained  by  fiudng  your 
name  and  address  to  (202)  267-4570  or 
(202)  267-4816.  by  writii^  to  the 
Commandant  (MSO)  at  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  ot  by 
calling  (202)  267-0229. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Christopher  Yoimg.  Project 
Manager,  Office  of  Operating  and 
Environmental  Standards  (G-MSO), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  telephone  (202) 267-0216. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

On  July  7, 1995,  a  Conference  of 
Parties  to  the  International  Convention 
on  Standards  of  Training,  Certification 
and  Watchkeeping  for  Seafarers,  1978 
(STCW).  meeting  at  the  Headquarters  of 
the  International  Maritime  Organization 
in  London,  adopted  the  amendments  to 
the  STCW.  The  1995  Amendments  to 
STCW  enter  into  force  on  Febniary  1, 
1997.  In  the  NPRM  published  on  March 
26, 1996  (61  FR  13284),  the  Coast  Guard 
proposed  a  niunber  of  changes  it 
considered  necessary  to  implement  the 
revised  requirements,  to  ensiue  that 
U.S.  documents  and  Ucenses  are  issued 
in  compliance  with  the  1995 
Amenchnents  to  STCW. 

The  STCW  sets  qualifications  for 
masters,  officers,  and  watchkeeping 
personnel  on  seagoing  merchant  ships. 
It  was  originally  adopted  in  1978  by  a 
conference  at  ^O  Headquarters  in 
London,  and  it  entered  into  force  in 
1984.  Currently,  there  are  119  State- 
Parties,  representing  almost  95  percent 
of  the  world's  merchant-ship  tons.  The 
United  States  became  a  party  in  1991. 
Over  90  percent  of  ships  entering  U.S. 
waters  are  foreign-flag,  and  most  of 
them  are  or  will  be  si^fect  to  STCW. 
Approximately  350  large  U.S.  merdiant 
ships  that  routinely  visit  foreign  ports, 
as  well  as  thousands  of  smaller  U.S. 
documented  commercial  vessels  that 
operate  on  ocean  or  near<x>astai 
voyages,  are  subject  to  STCW. 

The  Amendmoits  adopted  by  the 
ConflBrence  in  July  1995  are 
comprehensive  and  detailed.  They 
concern  port-state  control, 
communication  of  information  to  IMO 
to  allow  for  mutual  oversight,  and 
responsibility  of  all  State-Parties  to 
ensure  that  seafarers  meet  objective 
standards  of  competence.  They  also 
require  candidates  for  certificates 
(licenses  and  document  endorsements) 
to  establish  competmoe  through  both 
subject-area  examinations  and  practical 
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demonstrations  of  skills.  Training, 
assessment,  and  certification  of 
competence  are  all  to  be  managed 
within  a  quality-standards  system  to 
ensure  that  stated  objectives  are  being 
achieved. 

The  Coast  Guard  held  seven  public 
meetings  in  the  months  leading  up  to 
the  Coniference  held  by  IMO,  to 
determine  what  positions  U.S. 
delegations  should  advocate  at 
preparatory  meetings  and  to  exchange 
views  about  Amendments  to  STCW 
imder  discussion. 

The  Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  March  26, 1996  (61 
FR  13284).  That  notice  described  the 
1995  Amendments  to  STCW,  and 
proposed  changes  to  implement  those 
Amendments  in  U.S.  licensing 
regulations  (46  CFR  part  10), 
documentation  (46  CFR  part  12],  and 
manning  (46  CFR  part  15).  The  notice 
also  invited  comments  on  the  proposed 
rule.  Over  500  letters  were  submitted  to 
the  public  docket.  The  Coast  Guard  also 
held  three  more  pubUc  meetings  to 
receive  comments  on  the  proposed  rule. 

The  Coast  Guard  is  preparing  the 
interim  rule  to  amend  oiu*  regulations  to 
address  the  new  requirements  under  the 
1995  Amendments  to  STCW. 
Unfortunately,  publication  will  not  take 
place  until  after  February  1, 1997,  when 
the  1995  Amendments  to  STCW  come 
into  force  worldwide.  This  may  cause 
some  confusion  in  the  U.S.  maritime 
industry.  The  Coast  Guard  takes  this 
opportunity  to  advise  the  industry  both 
of  the  status  of  the  rulemaking,  and  of 
other  important  facts,  in  the  hope  that 
confusion  and  inconvenience  will  be 
reduced  or  eliminated. 

The  Coast  Guard  presents  the 
following  information  in  a  question  and 
answer  format.  This  notice  is  as 
informative  as  possible,  but  readers 
should  be  aware  that  disclosure  of 
details  before  issuance  of  the  Interim 
Rule  is  not  appropriate  imder  Coast 
Guard  and  Department  of 
Transportation  pohcies,  and  is  not  in 
keeping  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  which 
governs  rulemaking,  and  ensures  fair 
opportimity  for  pubUc  comment. 

Whca  will  be  the  next  document  to  be 
published  on  the  STCW  rulemaking? 

The  Coast  Guard  is  preparing  an 
interim  rule  for  publication  in  the 
Federal  Register  in  the  near  future.  That 
rule  will  give  the  public  another 
opportunity  for  comment  on  changes 
made  as  a  result  of  comments  submitted 
to  the  docket,  in  response  to  the  NPRM 
published  on  Mardi  26, 1996. 


Since  the  interim  rule  will  not  be 
published  before  February  1, 1997,  what 
is  the  consequence  for  personned  serving 
on  U.S.  seagoing  vessels? 

Personnel  serving  on  U.S.  seagoing 
vessels  will  not  have  to  comply  with  the 
new  requirements  imder  the  1995 
Amendments  to  the  STCW  Convention 
until  the  Interim  Rule  comes  into  effect. 
The  Coast  Guard  made  every  effort  to 
publish  the  rule  prior  to  the 
enforcement  date  of  February  1, 1997. 
However,  as  a  matter  of  fairness  and 
legaUty,  the  United  States  will  not 
enforce  the  1995  Amendments  to  the 
STCW  Convention  imtil  the  rule  is  in 
effect. 

As  a  cautionary  note,  however, 
owners  and  operators  of  U.S.-flag 
seagoing  vessels  that  plan  to  enter 
foreign  ports  should  be  aware  that  port- 
state  control  officers  may  inquire  about 
steps  being  taken  to  meet  company 
responsibilities  under  the  1995 
Amendments  to  STCW.  While  not 
mandatory,  as  a  matter  of  U.S.  law,  until 
the  interim  rule  comes  into  effect, 
compliance  with  certain  STCW 
requirements  is  highly  recommended  to 
facilitate  entry  into  foreign  ports.  In 
particular,  ship  operators  should — 

(a)  Post  watch  schedules  that  ensiue 
that  watchkeeping  personnel  have 
periods  of  rest  that  meet  the  STCW 
reouirements; 

(o)  Provide  written  instructions  to  the 
master  of  each  ship  setting  out  policies 
and  procedures  for  ensuring  that  new 
crewmembers  receive  a  reasonable 
opportunity  to  famiUarize  themselves 
%vith  ship-specific  equipment,  operating 
procedures,  and  other  arrangements 
needed  for  performance  of  their  duties; 
and 

(c)  Ensure  that  evidence  is  available  to 
establish  that  each  member  of  the  crew 
has  received  familiarization  instruction 
to  ensure  he  or  she  takes  appropriate 
action  in  an  emergency;  or,  if  the 
member  is  on  the  muster  list,  that  he  or 
she  has  participated  in  organized  drills 
and  other  training  exercises  relating  to 
fire-fighting,  first  aid,  personal  survival, 
and  personal  safety.  No  special  evidence 
is  required  for  those  who  hold  1978 
STCW  certificates  or  endorsements 
since  basic  safety  was  included  in  the 
1978  requirements  for  certification. 

Operatora  of  vessels  engaged  in 
international  voyages  should  contact 
local  port  agents  or  representatives  to 
ascertain  compliance  expectations  prior 
to  arrival  in  a  foreign  port. 

Has  IMO  issued  any  relevant  guidance 
on  the  transitional  period  between 
February  1. 1997,  and  February  1,  2002? 

IMO  has  issued  guidance  in  the  form 
of  a  circular  (STCW.7/Circ.l),  which  is 


based  in  part  on  the  following  two 
principles.  Firat,  if  a  requirement  is 
mentioned  in  the  1995  Amendments  to 
STCW  but  already  exists  in  the  1978 
STCW,  then  holders  of  1978  STCW 
endorsements  may  continue  to  serve 
under  those  endorsements  until 
February  1,  2002.  However,  holders  of 
such  endorsements  will  need  to  meet 
new  requirements  imder  the  1995 
Amendments  to  STCW  if  they  will  be 
continuing  their  service  on  or  after 
February  1,  2002.  The  Interim  Rule  will 
take  this  guidance  into  consideration 
and  will  identify  any  new  requirements 
U.S.  license  holders  must  meet  to 
acquire  STCW  endorsements  valid 
beyond  February  1,  2002. 

Second,  in  determining  the 
requirement  for  basic  safety  training  or 
instruction  for  seafarers  already 
employed  before  February  1, 1997, 
administrations  may  consider  the  merits 
of  each  case.  This  means  that  evidence 
of  competence  in  the  skills  required  for 
a  particular  seafarer  to  perform  a  safety 
or  pollution  prevention  duty  may  be 
based  on  that  seafarer's  previous 
participation  in  shipboard  drills  and 
training  exercises,  until  more  formal 
training  or  instruction  can  be  arranged. 
The  Interim  Rule  will  also  take  this 
guidance  into  consideration  and  will 
identify  any  new  basic  safety  training  or 
instruction  requirements  seafarers  must 
meet  to  comply  with  this  rule.  A  copy 
of  the  IMO  circular  (STCW.7/Circ.l)  is 
available  on  request  from  Commandant 
(G-MSO)  at  the  address  given  under 
ADDRESSES. 

What  must  owners  and  operators  of 
small  vessels  on  domestic  voyages  do  to 
meet  the  requirements  which  are 
scheduled  to  come  into  force  on 
February  1,1997? 

Small  vessels  that  operate  beyond  the 
boundary  line  but  engage  in  domestic- 
only  voyages  will  be  dealt  with  in 
accordance  with  the  special  provisions 
of  STCW  Regulation  0/3,  paragraph  7,  of 
the  1995  Amendments  to  STCW.  which 
allows  administrations  to  forgo 
application  of  requirements  tibat  would 
be  unreasonable  or  impractical.  The 
interim  rule  will  explain  how  these 
small  vessels  can  meet  STCW 
requirements. 

When  do  1978  STCW  certificates  and 
endorsements  need  to  be  replaced? 

The  1978  STCW  certificates  and 
endorsements  are  issued  for  5-year 
periods  that  coincide  with  the  period  of 
validity  of  the  licenses  or  documents  to 
which  they  pertain.  After  February  1. 
1997.  the  Coast  Guard  will  continue  to 
issue  1978  STCW  certificates  and 
endorsements;  but  they  will  expire  on  a 


UMI 


Federal  Regirter  /  Vol  62,  No.  23  /  Tuesday.  February  4.  1997  /  Proposed  Rules 


5199 


date  not  later  than  January  31.  2002.  The 
Coast  Guard  will  issue  STCW 
certificates  and  endorsements  for 
service  beyond  January  31. 2002.  only  to 
those  who  meet  certain  new 
requirements  under  the  1995 
Amendments  to  STCW.  The  interim  rule 
will  be  published  in  the  near  future  and 
will  identify  those  requirements,  which 
must  be  met  to  attain  a  certificate  or 
endorsement  for  service  beyond 
February  1, 2002. 

Dated:  Januaiy  30, 1997. 

RJ).Han-. 

Vice  Admiral,  U.S.  Coast  Guard,  Acting 
Commandant. 

[FR  Doc  97-2796  Filed  1-31-97;  10:53  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

RiN  lOlfr-ACM 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  30-Da^  Extension 
and  Reopening  of  Public  Comment 
Period  on  ttie  Proposed  Rule  To  List  10 
Plants  From  the  Foothills  of  the  Sierra 
Nevada  Mountains  as  Threatened  or 
Endangered 

AQBICY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  extension  and 
reopening  of  comment  period  on 
proposed  rule. 

summary:  The  Fish  and  Wildlife  Swvice 
(Service),  purstiant  to  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
provides  notice  of  reopening  of  the 
comment  period  on  the  proposed 
endangered  status  for  Brodiaea  pallida 
(Chinese  Camp  brodiaea).  Calyptridium 
puchellum  (f^iriposa  pussypaws), 
Lupinus  dtrinus  var.  aeflexua  (Mariposa 
lupine)  and  Mimulus  shevockii  (Kelso 
Cieek  monkeyflower)  and  proposed 
threatened  status  for  Allium 
tuolumnense  (Rawhide  Hill  onion), 
Carpenteria  califomica  (carpenteria). 
Clarlda  springvillensis  (SpringviUe 
clarkia).  FritiUaria  striata  (striped  adobe 
lily).  Navarretia  setiloba  (Piute 
Mountains  navarretia).  and  Verbena 
califomicxi  (California  vervain).  The 
conunent  period  is  reopened  to  acquire 


new  and  updated  information  from 
interested  parties  on  these  10  plants. 
DATES:  The  public  conunent  period 
closes  March  6, 1997.  Any  comments 
received  by  the  closing  date  will  be 
considered  in  the  final  decision  on  this 
proposal. 

ADDRESSES:  Written  comments  and 
materials  amceming  this  proposal 
should  be  sent  to  the  Field  Supervisor. 
Sacramento  Field  Office.  3310  El 
Camino  Avenue,  Suite  130,  Sacramento, 
California  95821-6340.  Comments  and 
materials  received  will  be  available  for 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Fuller  of  the  Sacramento  Field  Office 
(see  ADDRESSES  section)  at  (916)  979- 
2120. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  4, 1994,  the  Service 
published  a  rule  proposing  endangered 
status  for  Brodiaea  pallida. 
Calyptridium  puchellum,  iMpinus 
citrinus  var.  deflexus  and  Mimulus 
shevockii  and  proposed  threatened 
status  for  Allium  tuolumnense, 
Carpenteria  caUfomica,  Clarkia 
springvillensis,  FritiUaria  striata. 
Navarretia  setiloba,  and-Verbena 
califomica.  The  original  comment 
period  closed  on  December  5, 1994.  On 
December  29, 1994,  the  comment  period 
was  reopened  and  extended  until 
February  13. 1995  (59  FR  67268)  to 
accommodate  the  public  hearing  that 
was  requested.  Due  to  requests  for 
additional  time,  the  comment  period 
was  extended  imtil  June  4, 1995  (60  FR 
8342). 

These  10  plants  and  their  habitats  are 
known  from  aimual  grasslands, 
chaparral,  Joshua  tree,  pinyon-jtmiper. 
blue  oak.  and  digger  pine  woodland 
communities  in  the  foothills  of  the 
Sierra  Nevada  Mountains  in  central 
California.  These  plants  are  threatened 
by  one  or  more  of  the  following: 
agricult\u«l  land  conversion, 
urbanization,  logging,  highway 
construction  and  road  maintenance- 
activities,  inappropriate  grazing,  off- 
highway  vehicle  use,  mining,  insect 
predation.  inadequate  regulatory 
mechanisms,  stochastic  extinction  from 
random  natiual  events,  and 
incompatible  fire  management 
activities. 


The  Service  was  unable  to  make  a 
final  listing  determination  on  these 
species  because  a  moratoriiun  on  listing 
actions  (Public  Law  104-6),  which  took 
effect  on  April  10, 1995,  stipulated  that 
no  funds  could  be  used  to  make  final 
listing  determinations  or  critical  habitat 
determinations.  With  the  lifting,  on 
April  26. 1996.  of  the  moratorium  oo 
final  listing  actions  and  the  restcnation 
of  significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on,  the  Swvice  is 
proceeding  with  a  final  determination 
for  these  species.  Due  to  the  length  of 
time  that  has  elapsed  since  the  dose  of 
the  last  comment  period,  the  comment 
period  is  being  reopened.  Changes  in 
procedural  and  biological 
circumstances,  and  the  need  to  consider 
the  best  scientific  information  available 
in  this  rulemaking  process  necessitate 
this  action.  The  Service  believes  that 
updated  threat  information  may  be 
available  that  may  significantly  afiiact 
final  listing  determinations.  For  these 
reasons,  the  Service  seeks  information 
made  available  in  the  last  2  years 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  on  any  threats  (or  lack 
thereof)  to  any  of  these  10  species,  but 
particularly  for  Calyptridium 
puchellum,  FritiUaria  striata,  Lupinus 
citinus  var.  deflexus,  and  Navarretia 
setiloba; 

(2)  Additional  information  on  the 
size,  number  or  distribution  of 
populations;  and 

(3)  Specific  information  concerning 
the  known  or  potential  effects  of  fire 
suppression  and  general  fire 
management  practices  on  Carpenteria 
califomica.  * 

Written  comments  may  be  submitted 
through  March  6, 1997  to  the  Service 
office  in  the  ADDRESSES  section. 

Audior 

The  primary  auth<v  of  this  notice  is 
Ken  Fuller  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  January  28, 1997. 

iBOBUfl  J.  DwjM, 

Acting  Regional  Director. 

(FR  Doc  97-2679  Filed  2-3-97;  8:45  am] 
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wMlwn  WMfwiQlon ' 
Provlnc*  Intiwgtncy  Eicaoutlv 
CommltlM  (PIEC)  AdvtoCMy  CommitlM 

AQENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Western  Washington 
Cascades  PIEC  Advisory  Committee  will 
meet  on  February  27, 1997  at  the  Mount 
Baker-Snoqualmie  National  Forest 
Headquarters,  21905  64th  Avenue  West, 
in  Mountlake  Terrace,  Washington.  The 
meeting  will  begin  at  9K)0  a.m.  and 
continue  imtil  about  4K)0  pjn.  Agenda 
items  to  be  covered  include:  (1) 
discussion  of  logistics,  operating 
procedures,  and  expected 
accomplislunents  under  the  renewed 
charter  (2)  updates  on  watershed 
anal]r8es  completed  or  in  progress. 
Adaptive  Management  Area  plans,  the 
Mt.  Baker-Snoqualmie  National  Forest 
fiscal^ear  1997  flood  repair  and 
MTBtershed  restoration  program,  and 
other  current  issues;  (3)  update  on  the 
Rivor  Basin  Information  Management 
framework  project  begun  under  the 
auspices  of  the  previous  Advisory 
Committee,  and  a  demonstration  of  the 
Environmental  Protection  Agency's 
Environmental  Information 
Management  System  (EIMS):  (4) 
planned  review  and  revision  of  the  Mt 
Baker-Snoqualmie  National  Forest 
monitoring  and  evaluation  strategy;  and, 
(5)  opoi  public  forum.  All  Western 
Washington  Cascades  Province 
Advisory  Committee  meetings  are  open 
to  the  public  Interested  citizens  are 
encouraged  to  attend. 
RM  RIRTHER  MRMMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chris  Hanaen-Murray,  Province 
Liaison,  USDA.  Mt  Baker-Snoqualmie 
National  Forest.  21905  64th  Avenue 
West,  Mountlake  Terrace.  Washington 
98043.  206-744-3276. 


Dated:  Januuy  28. 1997. 
Daaais  E.  Backor, 
Forest  Supervisor. 

[FR  Doc  97-2680  Filed  2-3-97;  8:45  am] 
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DEPARTMEHT  OF  COMMERCE 

Intwnational  Trad*  Administration 
[Docini  Na  A-427-812I 

Caldum  Akiminat*  Fhix  From  Francs; 
Final  Rasutts  of  Antidumping  Duty 
Adminiatratlva  Ravlaw 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  2, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1994-95  administrative 
review  of  the  antidumping  duty  order 
on  calcium  aluminate  flux  from  France 
(CA  flux)  (61  FR  40396).  The  review 
covers  one  manufacturer/exporter. 
Lafiarge  Alimiinate  Flux.  Inc.  (La&rge). 
for  the  period  Jime  15. 1994.  throu^ 
Mav  31. 1995. 

We  gave  interested  parties  an 
opportimity  to  cranment  on  our 
preliminary  results.  On  September  3, 
1996,  we  received  a  case  brief  bom  the 
sole  respondent,  La£Bi<ge.  Based  on  our 
analjrsis  of  the  comments  received,  we 
have  made  changes,  primarily  clerical  in 
nature,  to  these  final  results. 
EFFECTIVE  DATE:  February  4, 1997. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Maureen  McPhillips  or  Linda  Ludwig. 
Office  of  AD/CVD  Enforcement,  Ckoup 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-3019  m 
482-3833,  respectively. 

SUPFl^iENTARY  MFORMATION: 

Background 

On  August  2, 1996.  the  Department 
published  in  the  Federal  Remoter  (61 
FR  40396)  the  preliminary  rnmlts  of  the 
antidumping  duty  order  on  calcium 
aluminate  flux  from  France  (59  FR 
30337).  The  Departm«it  has  now 
completed  this  administrative  review  in 


accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the 
Tariff  Act). 

We  received  a  case  brief  frran  the  sole 
lespcmdent.  Laforge.  on  September  3. 
1996.  The  petitioners  did  not  file  a  case 
brief. 

^iplicable  Statute  and  R«gaUtiaiis 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  are  refiraenoes  to  the 
provisimis  effective  January  1. 1995.  the 
efiisctive  date  of  the  amenchnents  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Scope  of  the  Review 

bnpOTts  covered  by  this  review  are 
shipments  of  CA  Flux,  other  than  v^te. 
high  purity  CA  flux.  This  product 
contains  by  weight  more  than  32 
percent  but  less  than  65  perc«it 
alumina  and  more  than  one  percent 
each  of  iron  and  silica. 

CA  flux  is  currently  classified  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
2523.10.000.  The  HTSUS  is  provided  for 
convmience  and  U.S.  Customs' 
purposes  only.  The  written  description 
of  the  scope  of  this  order  remains 
dispositive.  This  review  covere  the 
period  June  15. 1994  through  May^l, 
1995. 

Analysis  of  Commeiiti  Received 

Comment  1 :  Lafiuge  states  that  the 
Department  in  its  computer  program 
failed  to  convert  two  home  market 
variables  frt>m  metric  tons  to  short  tons 
to  ensure  accurate  comparisons  to  the 
U.S.  sales  amounts  in  short  tons.  In 
addition,  two  variables  expressed  as 
amounts  per  short  ton  were  incorrectly 
multiplied  by  the  quantity  expressed  in 
metric  tons. 

Department's  Position:  As  stated  in 
our  calculation  memmandum.  dated 
August  16, 1996.  we  intended  to  convert 
all  home  market  sales  variables  from 
metric  tons  to  short  tons  and  have  done 
so  for  these  final  results. 

Comment  2:  LaCuge  contends  that  we 
used  an  incorrect  variable  when 
calculating  total  movement  ejqMnaes. 
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Depaztment's  Position:  We  agree  with 
La£uge  and  have  made  the  necessary 
changes  in  the  computer  program. 

Comment  3:  LafiBrae  mAinhiiiiy  that 
the  Department  erred  in  its  calculation 
of  profit  in  the  computer  program  when 
it  railed  to  use  the  information 
submitted  by  La&rge  on  the  total  cost  of 
manufacturing  (COM).  In  addition, 
Lafaige  points  out  that  the  computer 
program  does  not  reflect  the 
Department's  intent,  as  stated  in  its 
notice  of  preliminary  results,  to  deduct 
the  cost  of  goods  sold,  along  with  selling 
and  movement  expenses,  from  total 
revenue  in  its  calailation  of  profit 

Department's  Position:  We  did  use  the 
OC^  infinmation  as  submitted  by 
Lafarae  in  short  tmis.  not  metric  tons.  To 
calculate  orofit  for  these  final  results  we 
converted  the  total  home  market  costs  to 
total  cost  in  short  tons  before  adding  it 
to  the  U.S.  total  cost  which  La&rge 
reported  in  short  tons. 

We  agree  with  Lafiuge  that  the  cost  of 
goods  sold,  along  with  selling  and 
movement  expenses,  shouldbe 
deducted  from  total  revenue  to  calculate 
constructed  export  price  profit  We  have 
made  this  correction  in  our  final  results. 

Comment  4;La&ige  states  that  the 
Departmmt  should  continue  to  remove 
two  zero  Quantity  U.S.  sales  bom  the 
data  base  because  these  observations 
represent  billing  corrections  and  not 
actual  sales. 

Department's  Position:  We  agree  with 
Lafarge  and  have  not  used  these  two 
zero  quantity  U.S.  sales  in  these  final 
results. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  vrrighted- 
average  margin  exists: 


Manuf K  Iuw/Lh- 
portsf 

Period  of 
review 

(peioeni) 

Lafaige  Fondu 
Msfl  Inc.  .....>. 

06/15/94- 
OS/31/06 

31.04 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries,  hidividual  diffraences  betweMi 
export  price  uid  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instroctions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
reouirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  calcium 
aluminate  flux  from  France  within  the 
scope  of  the  order  entered,  or 
Mritndrawn  frcnn  warriiouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  ty  sectioi  751(aMl)  of 
the  Tariff  Act  (1)  llie  cash  deposit  rate 


for  the  reviewed  company  will  be  the 
rate  listed  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair^value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
establi^ed  for  the  most  recent  period 
for  the  manufacturw  of  the 
merchandise;  and  (4)  for  all  other 
producen  and/or  exporters  of  this 
mochandise,  the  cash  deposit  rate  of 
37.93  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation, 
59  FR  5994,  (February  9, 1994)  shaU 
remain  in  e^9ct  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importeroof  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  x>f  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidiunping  duties. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concnning  the 
disposition  of  proprietary  informaticm 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retiun/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 

This  administrative  review  and  notice 
are  in  acconlanoe  with  Section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  January  27, 1997. 
tebertS.LaKMsa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  97-2714  Filed  2-3-97;  8:45 
amjlqOl 
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Final  Heoad^e  CounlwvaWwg  Duty 
DMMmlnallon  and  Final  NagMva 
CrtMcal  CItcumalanoaa  PalMwInatlon; 


FloortnQ  (LHF)  From  < 

AOBICY:  Import  Administration, 
International  Trade  Administraticm, 
DepartmwitofConuneroe 
U-KUIIVt  date:  February  4, 1997. 
FOR  nmrHDI  MFOMIATKM  oontact: 
David  Boyland  or  Daniel  Lessard,  AD/ 
CVD  Enforcement  Office  L  Import 
Administration.  U.S.  Department  of 
Ccmunerce.  Room  3099, 14th  Street  and 
Constituti(Hi  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  462-4198 
and  482-1778,  respectively. 
FMAL  UtlUMNAIMl:  The  Department 
determines  that  countervailaole 
subsidies  are  not  being  provided  to 
manufacturers,  producers,  or  exportns 
of  LHF  in  Canada. 

Caaemstory 

Since  the  publication  of  the 
preliminary  negative  detormination 
(Preliminary  Determination)  in  the 
Federal  RagistBr  (61  FR  59079. 
November  20, 1996),  the  following 
events  have  occurred. 

Verification  of  the  responses  of  the 
Govemmmt  of  Canada  (GOC),  the 
Government  of  Quebec  (GOQ),  Nilus 
Lederc,  Inc.  and  Industries  Lederc,  Inc., 
Erie  Flooring  and  Wood  Products  (Erie). 
Industrial  Hardwoods  Products,  Ltd. 
(DIP),  and  Mibiw  Rigriiy  Co.,  Ltd. 
(Milner)  was  conducted  between 
November  13  and  27, 1996. 

Petitioner  and  respondents  filed  case 
and  rebuttal  briefa  on  Deoembo'  17, 
1996,  and  December  23, 1996. 
respectively.  The  hearing  was  held  on 
January  7, 1997. 

Scope  of  InnwatigatiiMi 

The  scope  of  this  investigation 
consists  of  certain  edge-glued  hardwood 
flooring  made  of  oak,  maple,  or  other 
hardwood  lumber.  Edge-glued 
hardwood  flooring  is  customized  for 
specific  dimensions  and  is  provided  to 
the  consumer  in  "kits,"  or  pre-S(xted 
bundles  of  component  pieces  generally 
ranging  in  size  from  6"  to  14"  x  48'  to 
57'  X 1"  to  1(1/2)"  for  trailer  flocmng. 
from  6"  to  13"  X  12'  to  28'  x  1(1/8)"  to 
1(1/2)"  for  vans  and  truck  bodies,  bom 
9"  to  12(1/2)"  x  8'  to  10'  X  1(7/8)"  to 
2(1/2)"  for  rail  cars,  and  from  6"  to  14" 
X  19'  to  48*  X  1(1/8)"  to  1(3/8)"  for 
containers. 

The  merchandise  under  investigation 
is  cuirentiy  classified,  in  addition  to 
various  other  hardwood  products,  under 
subheading  4421.90.98.40  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Edge-slued 
hardwood  floming  is  ctmnmmly  refaired 
to  as  "laminated"  hardwrood  flooring  by 
buyen  and  sellere  of  subject 
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merchandise.  Edge-glued  hardwood 
flooring,  however,  is  not  a  hardwood 
laminate  for  purposes  of  classification 
under  HTSUS  4412.14.  Although  the 
HTSUS  subheading  is  provided  for 
cmvenience  and  Customs  piuposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  ^plicable  SUtate  and  Regulatioos 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreemoits  Act  effective  January  1, 
1995  (the  Act).  References  to  the 
Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  54  FR  23366  (Nfay  31, 
1989)  [Proposed  Itegulations),  which 
have  been  withdrawn,  are  provided 
solely  for  further  explanation  of  the 
Department's  countervailing  duty 
practice. 

Petitiooer 

The  petition  in  this  investigation  >vas 
filed  by  the  Ad  Hoc  Committee  on 
Laminated  Hardwood  Trailer  Flooring, 
which  is  composed  of  the  Anderson- 
Tully  Company,  Havco  Wood  Products 
Inc.  Industrial  Hardwoods  Products 
Inc.,  Lewisohn  Sales  Company  Inc,  and 
Goud  Corporation. 

Period  of  Investigation  (POI) 

The  period  for  which  vn  are 
measuring  subsidies  is  calendar  year 
1995. 


Ontario  Cooqiaiiias 

We  have  determined  that  three 
producors  of  the  subject  merchandise 
have  received  zero  <x  de  minimis 
subsidies.  Erie  and  IHP  fmnally 
requested  that  they  be  excluded  from 
any  potential  countervailing  duty  order. 
Milner  responded  to  our  questionnaire. 

IHP  certified  that  the  only  subsidy  it 
received  during  the  POI  was  consulting 
services  pursuant  to  the  Industrial 
Research  Assistance  ProgFom  (IRAP). 
The  GOC  and  Government  of  Ontario 
also  certified  and  we  verified  that  this 
was  the  only  benefit  IHP  received.  Even 
assuming  this  assistance  constituted  a 
countovailable  subsidy,  the  benefit 
would  be  de  minimis. 

Erie  certified  that  it  received  no 
countervailable  subsidies.  The  GOC  and 
the  Government  of  Ontario  also  certified 
this.  We  verified  that  Erie  received  no 
countervailable  subsidies.  Finally,  we 
verified  that  Milner  did  not  receive 
benefits  during  the  POI. 

The  remainder  of  this  notice  deals 
exclusively  with  Nilus  Leclerc.  Inc.  and 
Industries  Leclerc,  Inc. 


Related  Paitiea 

In  the  present  investigation,  we  have 
examined  affiliated  companies  (within 
the  meaning  of  section  771(33}  of  the 
Act)  whose  relationship  may  be 
sufficient  to  warrant  treatment  as  a 
single  company  with  a  single,  combined 
countervailing  duty  rate.  In  the 
countervailing  duty  questionnaire, 
consistent  with  our  piast  practice,  the 
Department  defined  companies  as 
sufficientiy  related  where  one  company 
owns  20  percent  or  more  of  the  other 
company,  or  where  companies  prepare 
consolidated  financial  statements.  The 
Department  also  stated  that  companies 
may  be  considered  sufficientiy  related 
where  there  are  common  directors  or 
one  company  performs  swvioes  for  the 
other  company.  According  tc  the 
questionnaire,  whwe  such  companies 
produce  the  subject  merchandise  or 
where  such  companies  have  engaged  in 
certain  financial  transactions  with  the 
company  producing  the  subject 
merchandise,  the  affiliated  parties  are 
required  to  respond  to  our 
questionnaire. 

Nilus  Leclerc  Inc.  was  identified  in 
the  petition  as  an  exporter  of  LHF  from 
Canada.  Nilus  Leclerc  Inc.  is  part  of  a 
consolidated  group,  Groupe  Bois  Leclerc 
(GBL).  Nilus  Leclerc,  Inc.  and  Industries 
Leclerc,  Inc.  are  the  only  companies  in 
the  group  directiy  engaged  in  the 
production  of  LHF.  Because  of  the 
extent  of  common  ownership,  we  have 
found  it  appropriate  to  treat  these  two 
LHF  producers  as  a  single  company 
(Leclerc).  As  a  consequence,  we  are 
calculating  a  single-countervailing  duty 
rate  for  IxAh  companies  by  dividing 
their  combined  subsidies  by  their 
combined  sales. 

In  addition,  certain  separately 
incorporated  companies  in  the  group 
received  subsidies.  Where  those 
subsidies  were  tied  to  the  production  of 
a  corporation  that  is  not  directly 
involved  in  the  production  of  UiF,  we 
have  not  included  those  subsidies  in  our 
calculations.  Where  the  subsidies 
benefitted  the  production  of  LHF  and 
other  merchandise,  we  included  those 
subsidies  in  our  calculations  using  the 
sales  of  the  relevant  products  in  the 
denominator  of  the  ad  valorem  subsidy 
rate  calculations. 

Export  Subsidy  fasue 

Petitioner  has  alleged  that  the  loans 
provided  by  the  Canada-Quebec 
Subsidiary  Agreement  on  Industrial 
Development  (Subsidiary  Agreement) 
and  the  Expansion  and  Modernization 
Program  sponsored  by  the  Societe  de 
Developpement  Industriel  du  Quebec 
(SDI)  are  de  facto  export  subsidies. 


Petitioner  argues  that  the  programs 
should  be  deemed  to  be  export  subsidies 
because  the  approval  of  government 
financing  %va8  "in  feet  contingent"  cm 
exports  to  the  United  States.  According 
to  petitioner,  Leclerc's  project  and  the 
government  approval  of  the  project  were 
entirely  based  on  Leclerc's  plan  to 
export  the  vast  majority  of  the 
anticipated  increased  production  to  the 
United  States.  Petitioner  asserts  that  due 
to  the  limited  growth  potential  of  the 
LHF  market  in  Canada,  the  U.S.  export 
maricet  was  the  mly  viable  market  for 
Leclerc's  expanded  capacity.  Without 
the  U.S.  maricet,  petitioner  argues,  there 
would  have  been  no  need  for  expansion 
or  financing  and  thus,  the  government 
approval  of  Leclerc's  project  was,  and 
could  only  have  been,  "contingent"  on 
exports. 

m  rebuttal,  respondents  maintain  that 
the  approval  of  government  financing 
was  not  "contingent"  on  exports  and 
that  Leclerc's  export  potential  was 
merely  one  aspect  of  the  govermnent 
officials'  overall  assessment  of  the 
commercial  viability  of  the  expansion 
project.  According  to  respondents,  the 
absence  of  provisions  in  the  loan 
agreements  which  condition  the  receipt 
of  the  loan  on  exports  or  consider  the 
feilure  to  achieve  a  particular  level  of 
export  performance  as  a  defeult  of  the 
loan  demonstrate  that  the  programs 
were  not  "contingent"  upon  export 
performance.  Furthermore,  respondents 
invoke  the  second  sentence  of  note  4  of 
Article  3.1(a)  of  the  SCM  which  states: 
"The  mere  fiact  that  a  subsidy  is 
accorded  to  enterprises  whidh  export 
shall  not  for  that  reason  alone  be 
considered  to  be  an  export  subsidy 
within  the  meaning  of  (Article  3.1(8))." 
Respondents  contend  that  this  provision 
makes  it  clear  that  the  mere  feet  that 
Leclerc  exported  to  the  United  States  or 
projected  friture  exports  should  not 
transform  the  government  financing  into 
an  export  subsidy. 

While  we  have  closely  analyzed  this 
issue,  as  discussed  below,  when  we 
examine  the  programs  as  domestic 
subsidies,  the  rate  for  these  programs  is 
de  irunimis.  Our  analysis  also  shows 
that,  even  if  we  were  to  find  these 
programs  to  be  export  subsidies,  the 
total  countervailing  duty  rate  calculated 
for  Leclerc  during  the  POI  would  be  de 
minimis.  Therefwe,  we  have  not 
addressed  the  issue  of  whether  these 
two  programs  are  export  subsidies. 

CreditwoithiiieH 

In  our  Preliminary  Determination,  we 
treated  Leclerc  as  "creditworthy"  in 
1993, 1994,  and  1995.  This  decision  was 
based  on  information  provided  by 
Leclerc  indicating  that  it  had  received 
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commercial  financing  or  that 
commercial  banks  had  agreed  to  provide 
it  with  long-term  flnancing  in  each  of 
those  years.  For  this  final  determination, 
we  are  continuing  to  treat  Leclerc  as 
creditworthy  in  1993  and  1994  because 
it  received  comparable  loans  from 
commercial  banks  in  those  years.  (For  a 
huther  discussion  of  the  comparability 
issue,  see  "Compambility"  of 
Commercial  Loans  Received  section 
below.)  However,  based  on  further 
information  gathered  at  verification 
regarding  1995,  we  have  determined 
that  the  case-specific  circumstances 
surrounding  the  commercial  financing 
agreed  to  and  actually  received  in  that 
year  indicate  that  this  financing  is  not 
dispositive  evidence  of  Leclerc's 
creditworthiness.  Accordingly,  we  have 
analyzed  Leclerc's  financial  condition 
and  prospects  in  1995  to  determine 
whether  the  company  was  creditworthy 
in  that  year.  Baseid  on  our  analysis,  we 
have  determined  that  Leclerc  was 
uncreditworthy  in  1995  (see  January  24, 
1997  memorandum  from  David  R. 
Boyland,  Import  Compliance  Specialist, 
AD/CVD  Enforcement,  Office  1,  to 
Susan  H.  Kuhbach,  Acting  Oeputy 
Assistant  Secretary,  AD/CVD 
Enforcement,  Group  1). 

"GompardHltty"  ofCummefual  Loans 
Received 

In  1993  and  1994,  Leclerc  obtained 
commercial  loans.  The  receipt  of  such 
loans  must  be  considered  both  in  the 
context  of  the  imcreditworthiness 
allegation  and  selection  of  the 
appropriate  benchmark  to  use  in 
measuring  the  countervailable  benefit 
bom  the  government  loans  received.  In 
1995,  Lederc  reached  an  agreemmt 
with  a  commercial  source  to  receive 
long-term  financing.  The  circumstances 
surroimding  the  1995  financing  are  such 
that  we  have  disregarded  this  financing 
as  disppsitive  evidence  of 
creditworthiness  or  as  a  possible 
benchmark.  We  now  turn  to  the  receipt 
by  Leclerc  of  commercial  loans  in  1993 
and  1994. 

Section  355.44(b)(6)(i)  of  the  Proposed 
Regulations  states  that  the  receipt  of 
comparable  long-term  financing  is 
normally  dispositive  evidence  that  a 
company  is  creditworthy.  Section 
775(5)C^(ii)  of  the  Act — a  new  provision 
added  by  the  URAA — requires  that 
when  selecting  a  benchmaric  loan  to 
compare  to  the  government  loan  for 
purposes  of  measuring  the  potential 
benefit,  the  Department  must  select  a 
loan  comparable  to  one  the  company 
could  obtain  commercially.  We  have 
determined  that  the  commeFcial  loans 
received  by  Leclerc  are  sufficiently 
comparable  to  the  government  loans  to 


constitute  dispositive  evidence  that  the 
company  was  creditworthy  in  1993  and 
1994.  However,  we  have  determined 
that  the  conunercial  loans  received  are 
not  sufficiently  comparable  to  measure 
accurately  any  coimtervailable  benefits 
received  from  the  government  loans. 

When  the  Department  examines 
whether  a  company  is  creditworthy,  it  is 
essentially  attempting  to  determine  if 
the  company  in  question  could  obtain 
commercial  financing.  The  analysis  of 
whether  a  company  is  creditworthy 
examines  whether  the  company 
received  comparable  commercial  loans 
and,  if  necessary,  the  overall  financial 
health  and  future  prospects  of  the 
company.  Such  an  analysis  is  "often 
highly  complex"  (see  the  preamble  to 
the  Proposed  Regulations  at  23370, 
citing  the  Subsidies  Appendix  at 
18019.)  The  fundamental  question 
however,  is  a  general  one;  namely:  was 
the  company's  financial  health  such  that 
it  did  not  have  meaningful  access  to 
long-term  commercial  loans? 

Given  the  difficult  question  posed  by 
a  creditworthy  inquiry  and  our  policy  of 
seeking  guidance  from  the  judgments  of 
the  commercial  markets,  the  Etepartment 
has  historically  relied  heavily  upon  the 
receipt  of  comparable  commercial  loans 
as  dispositive  evidence  that  the 
company  at  issue  is  creditworthy.  The 
"comparability"  of  any  commercial 
loans  received  has  essentially  been 
determined  by  examining  whether  long- 
term  loans  (not  guaranteed  by  the 
government)  were  received  from 
commercial  sources  in  the  same  year  as 
the  government  loans.  (See  for  example. 
Final  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  holy  58  FR  37327,  37329  (July  9, 
1993)  and  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Carbon  Steel  Products  from 
Austria  50  FR  33369,  33372  (August  9, 
1985).)  If  the  commercial  loans  received 
were  judged  comparable  on  this  basis, 
the  receipt  of  such  loans  has  been 
considered  dispositive  evidence  that  the 
company  was  creditworthy.  Based  on 
our  traditional  interpretation  of 
"comparable"  in  the  creditworthy 
context,  the  commercial  loans  received 
by  Leclerc  were  comparable  to  the 
govenunent  loans  it  received. 

We  see  no  reason  to  change  the  policy 
of  relying  on  commercial  loans  or 
defining  comparability  as  outlined 
above,  because  it  answers  the  general 
question  posed  by  an 
uncreditworthiness  allegation. 
Specifically,  it  provides  the  most  direct 
evidence  that  a  company  could  obtain 
loans  from  commercial  sources.  If  a 
company  is  able  to  obtain  such 
financing,  the  marketplace  has  judged 


that  the  company  at  issue  is 
creditworthy.  As  noted  above,  in  such 
instances,  the  Department  will  normally 
defer  to  the  decision  of  the  maiiLet.  The 
fact  that  the  commercial  loans  received 
may  differ  from  the  government  loans 
with  respect  to  CMtain  terms  such  as  the 
level  of  security  does  not  necessarily 
speak  directly  to  the  question  of 
whether  the  company  was  creditworthy. 

Because  of  the  facts  of  this  particular 
case,  specifically  the  presence  of  the 
private  sector  in  the  financing  of 
Leclerc's  expansion,  and  the  otherwise 
general  nature  of  the  creditworthy 
analysis  as  outlined  above,  we  do  not 
believe  that  the  differences  in  other 
terms  between  Leclerc's  commercial 
loans  and  its  government  loans  are  great 
enough  to  warrant  a  departure  from  the 
Department's  normal  practice  of  finding 
the  receipt  of  conunercial  loans  to  be 
dispositive  evidence  that  a  company  is 
creditworthy.  Therefore,  we  determine 
that  Leclerc  was  creditworthy  in  1993 
and  1994. 

In  contrast,  we  do  not  believe  that 
Leclerc's  commercial  loans  are 
appropriate  for  use  as  benchmarics  for 
purposes  of  the  more  exacting  exercise 
of  measuring  the  benefit  from  the 
government  loans  received  by  Leclerc. 
As  noted  above,  the  statute,  as  recently 
amended  by  the  URAA,  requires  that 
when  selecting  a  benchmark  interest 
rate  to  compare  to  the  government 
interest  rate  for  purposes  of  measuring 
the  potential  benefit,  the  Department 
must  select  a  commercial  loan 
comfwrable  to  one  the  company  could 
actually  obtain  on  the  market.  The 
selecticm  of  the  benchmark  interest  rate 
under  the  new  statute  seeks  to  answer 
a  very  specific  question;  namely:  what 
is  the  benefit  provided  by  the  specific 
government  loans  in  question?  In  this 
context,  the  Department  must  take  into 
account,  to  the  extent  possible, 
differences  in  terms  between  the 
government  loans  and  the  commercial 
loans  offisred  for  comparison  purposes 
which  may  substantially  afiiect  the 
accuracy  of  the  benefit  calculated. 

When  comparing  the  terms  of  the  SDI 
and  Subsidiary  Agreement  loans  with 
Leclerc's  commercial  loans,  differences 
emerge  with  respect  to  the  level  of 
seciirity.  Because  we  believe  that  the 
level  of  security  can  significantly  affect 
the  interest  rate  charged  by  a 
conunercial  lender,  selection  of 
benchmark  financing  with  markedly 
different  levels  of  security  may  distort 
the  measurement  of  the  countervailable 
benefit. 

Although  the  specific  terms  of 
Leclerc's  loans  are  proprietary,  we 
learned  on  verification  that  SDI  takes  on 
more  risk  than  commercial  banks  and 
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that  there  are  significant  differences 
with  respect  to  the  extent  to  which 
commercial  and  SDI  loan  values  could 
be  recovered  in  the  event  of  Leclerc's 
default.  Because  of  the  differences 
between  the  commercial  loans  and  the 
SDI  and  Subsidiary  Agreement  loans, 
we  have  chosen  a  benchmark  interest 
rate  which  generally  reflects  the  level  of 
security  extdbited  by  the  government 
loans. 

Although  we  have  chosen  a 
benchmark  which  generally  reflects  the 
signiHcant  terms  of  the  government- 
provided  loans,  we  have  not  adjusted 
for  minor  differences  in  terms  or  any 
differences  which  cannot  be  reasonably 
be  quantified  because  such  an  analysis 
is  not  practicable  and  would  not  have  a 
meaningful  impact  on  our  analysis.  We 
ctmsider  such  adjustments  to  be 
appropriate  only  to  the  extent  that  they 
reflect  significant  differences  in  terms 
and  the  record  provides  a  reasonable, 
practicable  basis  for  doing  so. 

Subsidies  Valuation  Information 

Benchmaii:s  for  Long-term  Loans  and 
Discount  Rates:  We  have  calculated  the 
long-term  benchmark  interest  and 
discount  rate  in  1993, 1994,  and  1995 
based  on  company-specific  debt 
received  by  Leclerc.  We  used  this  debt 
to  estimate  the  appropriate  benchmark 
interest  rate  in  1993-1995.  For  1995,  we 
added  a  risk  premium,  as  described  in 
secUon  355.44(b)(6)(D)(iv)  of  the 
Proposed  Regulations  to  establish  the 
uncreditworthy  benchmark  interest  and 
discount  rate. 

Allocation  Period:  In  the  past,  the 
Department  has  relied  upon  infonnaticm 
from  the  U.S.  Internal  Revenue  Service 
on  the  industry-specific  average  useful 
life  of  assets  to  determine  the  allocation 
period  for  nonreoirrlng  subsidies  (see 
General  Issues  Appendix  (GIA)  attached 
to  the  Final  Affirmative  Countervailing 
Duty  Determination:  Certain  Steel 
Products  from  Austria  (58  FR  37217, 
37226;  July  9. 1993).  However,  in  British 
Steel  pic.  V.  United  States,  879  F.  Supp. 
1254  (OT 1995)  {British  Steel),  the  U.S. 
Court  of  International  Trade  (the  Court) 
ruled  against  this  allocation 
methodology.  In  accordance  with  the 
Court's  remand  order,  the  Department 
calculated  a  company-specific 
allocation  period  for  nonrecurring 
subsidies  based  on  the  average  useful 
life  (AUL)  of  non-renewable  physical 
assets.  This  remand  determination  was 
affirmed  by  the  Court  on  June  4, 1996. 
See  British  Steel.  929  F.  Supp.  426, 439 
(OT  1996). 

The  Department  has  decided  to 
acquiesce  to  the  Court's  decision  and,  as 
such,  we  intend  to  determine  the 
allocation  period  for  nonrecurring 


subsidies  using  company-specific  AUL 
data  where  reasonable  and  practicable. 
In  this  case,  the  E)epartment  has 
determined  that  it  is  reasonable  and 
practicable  to  allocate  all  nonrecurring 
subsidies  received  prior  to,  or  during, 
the  POI  using  Leclerc's  AUL  of  18  yeara. 

FOB/dF  Adjustment 

The  Departiuuul  has  deducted  costs 
associated  directly  with  the 
transportation  of  subject  merchandise 
from  Leclerc's  U.S.  sales  to  determine 
the  correct  FOB  value  for  denominator 
purposes  (see  GIA  at  37236,  37237). 
While  the  majority  of  these  costs  were 
originally  reported  by  respondents, 
additional  information  obtained  at 
verification  has  been  incorporated 
where  appropriate. 

Based  upon  the  responses  to  our 
questionnaires  and  the  results  of 
verification,  we  determine  the 
following: 

L  Analysis  of  Direct  Subsidies 

A.  Programs  Determined  to  Be 
Countervailable 

1.  Canada-Quebec  Subsidiary 
Agreement  on  Industrial  Development 

This  Subsidiary  Agreement,  which 
spans  five  years,  was  jointly  funded  by 
the  GOC  and  GOQ  on  March  27, 1992. 
Under  this  agreement,  the  GOC  and 
GOQ  established  a  program  to  improve 
the  competitiveness  and  vitality  of  the 
Quebec  economy  by  providing  financial 
assistance,  through  the  initial  joint 
funding  of  the  agreement,  to  companies 
for  major  industrial  projects.  The 
following  four  types  of  activities  are 
eligible  for  contributi<ms:  (1)  capital 
investment  projects,  (2)  product  or 
process  development  projects  involving 
a  major  investment  or  leading  to  a 
capital  investment,  (3)  studies  required 
to  assess  the  feasibility  of  an  investment 
project,  and  (4)  municipal  infr«stnicture 
required  for  a  major  capital  investment 
project. 

Leclerc  received  a  long-term  interest- 
free  loan  undw  the  Subsidiary 
Agreement.  Although  the  Subsidiary 
Agreement  was  jointly  funded,  the  loan 
received  by  Leclerc  was  provided  by  the 
GOC  bom  its  portion  of  the  joint 
funding. 

We  have  determined  that  the  loan 
received  by  Leclerc  constitutes  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act.  It 
is  a  direct  transfer  of  funds  bom  the 
GOC  providing  a  benefit  in  the  amount 
of  the  diffwenoe  between  the 
benchmark  interest  rate  and  the  zero 
interest  rate  paid  by  Leclerc. 

We  analyzed  whether  the  Subsidiary 
Agreement  is  specific  "in  law  or  in 


feet,"  within  the  meaning  of  section 
771(5A)  of  the  Act.  Funds  paid  out  by 
the  GOC  under  this  program  are  limited 
to  companies  in  a  particular  region  of 
Canada  (i.e.,  the  Province  of  Quebec) 
and,  hence,  regionally  specific  under 
section  771(5A)(D)(iv)  of  the  Act. 
To  calculate  the  countervailable 
benefit  conferred  on  Leclerc,  we  used 
the  1995  uncreditworthy  benchmark 
interest  rate  described  above  and 
followed  our  fixed-rate,  long-term  loan 
methodology  (see  January  24, 1997, 
Memorandimi  bom  Team  to  Susan  H. 
Kuhbach,  Acting  Deputy  Assistant 
Secretary,  AD/CVD  Enforcement,  Group 
1).  We  then  divided  the  benefit 
attributable  to  the  POI  by  Leclerc's  LHF 
sales  in  the  POI.  (See  Comment  12.)  On 
this  basis,  we  determine  the 
countervailable  subsidy  fbr  this  program 
to  be  0.29  percent  ad  valorem  for 
Leclerc 

2.  Industrial  and  Regional  Development 
Program  (IRDP) 

The  IRDP  was  created  by  the 
Industrial  and  Regional  Development 
Act  and  Regilations  in  1983  and  was 
administered  by  the  Canadian 
Department  of  Regional  Industrial 
Expansion.  It  was  terminated  on  June 
30, 1988.  No  new  applications  for  IRDP 
projects  were  acceded  after  that  date. 

llie  goals  of  IRDP  were  to  achieve 
economic  development  in  all  regions  of 
Canada,  promote  ectmomic 
development  in  those  r^ons  in  which 
opportunities  for  productive 
employment  are  exceptionally 
inadequate,  and  improve  the  overall 
economy  in  Canada.  To  accomplish 
these  objectives,  financial  support  in  the 
form  of  grants,  contributions  and  loans 
were  provided  to  companies  fcH*  four 
major  purposes:  (1)  establishing, 
expanding,  modernizing  production;  (2) 
promoting  the  marketing  of  products  or 
services;  (3)  developing  new  or 
improved  products  at  producticm 
processes,  or  carrying  on  research  in 
respect  thereof;  and  (4)  restructuring  so 
as  to  continue  on  a  cranmercially  viable 
basis. 

Under  this  program,  all  of  Canada's 
260  census  districts  were  classified  into 
one  of  four  tiers  on  the  basis  of  the 
economic  development  of  the  region. 
The  most  economically  disadvantaged 
regions  comprised  Tier  IV;  the  most 
advanced  regions  were  classified  as  Tier 
I. 

Those  districts  classified  as  Tiers  m 
and  IV  were  authorized  to  receive  the 
highest  share  of  assistance  under  IRDP 
(as  a  percentage  of  assistance  per 
approved  project):  those  in  Tiere  I  and 
n  received  the  lowest  For  example,  a 
grant  toward  the  eligible  costs  of 
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modernizing  or  significantly  increasing 
the  production  of  companies  in  Tiers  I 
and  n  could  not  exceed  17.5  percent  of 
the  capital  costs  of  the  project,  while  in 
Tiers  III  and  IV  grants  could  cover  up  to 
25  percent  of  eligible  costs. 

Nilus  Leclerc  Inc.  was  located  in  a 
Tier  in  district  when  it  received  three 
grants  under  this  program.  We  have 
determined  that  the  grants  received  by 
Leclerc  constitute  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act.  The  grants  are  direct 
transfers  of  fiinds  bom  the  GOC  and 
confar  a  benefit  in  the  amount  of  the 
portion  of  the  grant  that  is  in  excess  of 
the  most  favorable,  nonspecific  level  of 
benefits  (i.e..  Tiers  I  and  D).  (See  section 
3S5.44(n)  of  the  Department's  Proposed 
Regulations  regarding  programs  with 
varying  levels  of  benefits.)  Also,  IROP 
grants  are  regionally  specific  within  the 
meaning  of  section  771(5A)  of  the  Act 
because  the  preferential  levels  of 
benefits  (i.e.,  contributions  to  Tiers  ID 
and  IV)  are  limited  to  companies  in 
particular  regions  of  Canada.  This  is 
consistent  with  our  prior  determination 
in  the  Final  ^firmative  Countervailing 
Duty  Determination:  Certain  Fresh 
Atlantic  Groundfish  from  Canada,  51 
PR  10041, 10045  (March  24, 1986). 

We  have  treated  these  grants  as  "non- 
recurring" subsidies  based  on  the 
analysis  set  forth  in  the  Allocation 
section  of  the  GIA  at  37226.  In 
accordance  with  oux  past  practice,  we 
have  allocated  over  time  those  grants 
which  exceeded  0.5  percent  of  the 
company's  sales  in  the  year  of  receipt 

To  calculate  the  countervailable 
subsidy,  we  used  our  standard  grant 
methodology.  For  those  grants  which 
were  tied  to  the  production  of  both  LHF 
and  residential  flooring,  we  divided  the 
benefit  attributable  to  the  POI  by  the 
total  sales  of  Leclerc  and  Planchers 
Leclerc  (the  company  in  the  Leclerc 
group  that  produces  residential  flooring) 
during  the  same  period.  Otherwise,  for 
those  grants  which  benefited  only  the 
producticm  of  LHF,  we  divided  the 
benefit  attributable  to  the  POI  by 
Lederc's  LHF  sales  during  the  same 
period.  On  this  basis,  we  determine  the 
countervailable  subsidy  for  this  program 
to  be  0.04  percent  ad  valorem  for 
Leclerc. 

3.  SDI:  Expansion  and  Modernization 
Program 

Firms  in  Quebec  can  participate  in  the 
Expansion  and  Modernization  Program 
by  meeting  a  requirement  that  "the 
project  (for  which  financing  is 
requested)  is  aimed  at  maricets  outside 
Quebec."  An  alternative  requirement  for 
receiving  assistance  is  that  the  market  in 
Quebec  is  inadequately  served  by 


businesses  in  Quebec  and  that  the 
supported  production  is  expected  to 
replace  imported  goods  into  Quebec. 
Under  either  requirement,  the  market 
for  the  products  to  be  supported  must 
have  an  expected  growth  rate  that  is 
above  the  average  for  the  manufacturing 
sector  in  Canada.  In  addition  to  these 
requirements,  which  are  contained  in 
the  regulations  governing  Expansion 
and  Modernization  Program,  the  GOQ 
has  stated  that  firms  receiving  SDI  loans 
must  also  receive  financing  from 
commercial  soim»s. 

Loans  imder  this  program  can  be 
provided  to  companies  involved  in: 
manufacturing,  recycling,  computer 
services,  software  or  software  package 
design  and  publishing,  contaminated 
soils  remediation,  the  operation  of  a 
research  laboratory,  and  the  production 
of  technical  services  fcH*  clients  outside 
of  Quebec.  The  regulations  for  this 
program  further  indicate  that  businesses 
in  other  categories  may  be  considered 
"in  exceptional  cases."  The  assistance 
may  be  used  to  cover  the  following 
types  of  expenditures:  (1)  capital 
investments;  (2)  the  purduise  and 
introduction  of  a  new  technology;  (3) 
the  acquisition  of  information 
production  or  management  equipment: 
(4)  investments  for  project-related 
training;  and  (5)  other  training 
investments  related  to  project  start-up. 
Leclerc  obtained  loans  under  SDI's 
Expansion  and  Modernization  Program 
in  1993, 1994.  and  1995.  (For  further 
information  regarding  how  we  treated 
the  1995  loan,  see  Comment  17.)  These 
loans  were  part  of  a  larger  package  of 
commercial  and  government  financing 
used  to  increase  Leclerc's  productive 
capacity. 

We  have  determined  that  the  1993 
and  1994  loans  received  by  Leclerc 
constitute  countervailable  subsidies 
within  the  meaning  of  section  771(5)  of 
the  Act.  They  are  a  direct  transfer  of 
funds  from  the  GOQ  providing  a  benefit 
in  the  amount  of  the  difCarenoe  between 
the  benchmark  intnest  rate  and  the 
interest  rate  paid  by  Leclerc. 

Based  on  aui  review  of  the  eligibility 
criteria,  we  determine  that  the  program 
is  not  de  jure  spedfia  However,  as  in 
our  Preliminary  Determination,  we  have 
concluded  that  this  program  is  in  foct 
specific. 

Although  loans  were  given  to  a  large 
niunber  and  wide  variety  of  users  under 
this  program,  the  level  of  financing 
obtained  by  the  wood  products 
industries  group  and  by  Leclerc  was 
disproportionate.  In  1993  and  1994,  the 
wood  products  industries  group  was 
consistently  among  the  largest 
beneficiaries  under  the  program. 
Leclerc's  share  of  financing  as  a 


percentage  of  total  authorized  financing 
was  also  large  relative  to  the  shares 
received  by  other  users.  Taken  together, 
these  facts  support  a  determination  that 
the  assistance  received  by  Leclerc  was 
disproportionate  in  1993  and  1994. 

In  order  to  calculate  the  benefit  bom 
long-term  variable  rate  loans,  the 
Department  normally  calculates  the 
diflerence  during  the  POI  between  the 
amount  of  interest  paid  on  the 
subsidized  loan  and  the  amount  of 
interest  that  would  have  been  paid  (m 
a  comparable  commercial  loan. 
However,  in  this  case,  the  loans  given 
under  the  Expansion  and  Modernization 
Program  include  premia  payments  by 
Leclerc  and  stock  options  for  SDI.  In 
addition,  the  SDI  loans  have  variable 
repayment  schedules.  Therefore,  oui 
normal  methodology  for  long-term  loans 
which  focuses  only  on  differences  in 
interest  rates  would  not  provide  an 
acciuvte  measure  of  the  benefit  received 
by  Leclerc.  In  order  to  account  for  the 
value  of  the  premia  and  the  variable 
repayment  schedule,  we  have  estimated 
a  repayment  schedule  for  the  SDI  loan 
and  compared  the  amount  Leclerc 
would  repay  under  that  schedule  Mrith 
the  amount  Leclerc  would  repay  under 
a  comparable  commercial  loan.  Because 
of  the  difficulty  of  assigning  a  value  to 
the  stock  options,  we  have  not  included 
them  in  our  calculations.  We  note  that 
if  we  %vere  to  include  the  stock  options, 
the  amount  of  the  benefit  conferred  by 
these  loans  would  be  even  less.  Given 
that  we  have  reached  a  n^ative 
countervailing  duty  determination,  it  is 
not  important  that  our  subsidy 
calculaticm  reflects  the  lower  benefit 
amount 

We  next  determined  the  grant 
equivalent  of  these  loans,  i.e.,  the 
present  value  of  the  difference  between 
what  would  be  paid  under  the 
commercial  loan  and  the  SDI  loan,  using 
the  discoimt  rates  described  in  the 
Subsidies  Valuation  Information  section 
above.  We  used  the  Ufe  of  the  SDI  loan 
as  the  allocation  period  because  of  the 
variable  repaymmt  schedufe  on  the  SIX 
loans.  The  benefit  allocated  to  the  POI 
was  then  divided  by  Leclerc's  total  sales 
of  subject  merchandise  during  the  POL 
Using  this  methodology,  we  determine 
the  countervailable  subsidy  from  the 
Expansion  and  Modernization  Program 
to  be  0.24  percent  ad  valorem. 

4.  Export  Promotion  Assistance  Program 
(APEX) 

Under  the  APEX  program,  the  GOQ 
shares  certain  costs  incurred  by  a 
Quebec  company  in  the  penetration  of 
new  foreign  maiiiets.  Such  costs  include 
missions  to  develop  new  markets  or 
negotiate  "industrial  agreements." 
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participate  in  trade  fairs  outside  of 
Canada,  adapt  products  to  new  export 
markets,  prepare  bids  with  the 
assistance  of  consultants,  prepare 
marketing  studies  as  well  as  strategies  to 
enter  foreign  markets,  and  hire  an 
international  marketing  expert  to 
develop  the  firm's  export  sales  (see 
Preliminary  Countervailing  Duty 
Determinations:  Pure  and  Alloy 
Magnesium  From  Ckmada  56  ¥R  63927, 
63931  (December  6. 1991)). 

At  the  Preliminary  Determination,  the 
Department  considered  APEX  to  be  a 
non-used  program  based  on  the 
qumtionnaire  responses  received.  Prior 
to  the  start  of  verification,  however,  the 
GOQ  stated,  and  we  confirmed,  that 
Leclerc  in  fact  used  this  program  (see 
December  10, 1996  GOQ  Verification 
Rejport  at  12.) 

Because  receipt  of  benefits  under  this 
program  is  contingent  up(m  export 
performance,  we  determine  that  it  is  an 
export  subsidy  within  the  meaning  of 
771(5A)(B)  of  the  Act.  We  have  also 
determined  that  the  grants  received  by 
Leclerc  constitute  a  countervailable 
subsidy  within  the  meaning  of  section 
771(5)  of  the  Act  because  they  are  direct 
transfers  of  funds  from  the  GOQ  and 
confer  a  benefit  to  Leclerc  in  the  amount 
of  the  face  value  of  the  grant.  We  have 
treated  the  grant  as  a  "non-recurring" 
subsidy  based  on  the  analysis  set  forth 
in  the  Allocation  section  of  the  GIA  at 
37226.  We  have  allocated  the  benefit 
over  the  AUL  of  Leclerc's  non- 
renewable physical  assets  using  the 
grant  allocation  formula  outlined  in 
section  355.49  (b)(4)(3)  of  the 
Department's  Proposed  Regulations. 
The  benefit  allocated  to  the  POI  was 
then  divided  by  Leclerc's  total  export 
sales  during  the  POI.  Using  this 
methodology,  we  determine  the 
countervailable  subsidy  from  the  APEX 
program  to  be  0.00  percent  ad  valorem. 

B.  Program  Determined  To  Be  Not 
Countervailable.  But  Which  Was  Not 
Considered  At  The  Preliminary 
Determination 

Program  for  the  Development  of  Human 
Resources  (PDHR)  of  the  Societe 
Quebecoise  de  Developpement  de  la 
Main-d'Oeuvre  (SQDM) 

Prior  iu  the  stnrt  of  verification,  the 
GOQ  reported  that  Leclerc  received 
assistance  under  the  Program  for  the 
Development  of  Human  Resources 
(PDHR)  which  is  administered  by 
SQDM.  PDHR  was  created  in  1992  for 
the  purpose  of  assisting  businesses  to 
develop  or  adapt  their  human  resource 
programs  to  protect  and  maintain 
existing  jobs  and  to  support  the  creation 
of  new  jobs.  The  program  is  available  to 


all  commercial  enterprises,  workers' 
unions,  other  groups  of  workers  and 
nonprofit  organizations  located  in 
Quebec.  The  only  eligibility  criterion  is 
that  a  company  is  conducting  business, 
or  in  the  process  of  establishing  a 
business,  in  Quebec  or  is  in  the  process 
of  doing  so.  The  program  focuses  on 
■assisting  small  and  medium-size 
businesses:  (1)  with  human  resources 
management  and  development  needs; 
(2)  facing  a  difficult  employment 
situation;  and  (3)  active  in  priority 
economic  sectors  at  the  local,  regional 
and  provincial  levels. 

The  financial  assistance  generally 
covers  50  percent  of  the  costs  of  the 
company's  human  resource  projects 
with  a  maximum  cap  of  $200,000  per 
year  for  up  to  three  years.  In  general, 
funds  may  be  used  for:  "hiring  an  expert 
responsible  for  analyzing  the  manpower 
situation  at  the  company;  paying  the 
wages  of  employees  involved  in  human 
resource  activities;  other  expenses 
related  to  training  activities  for  human 
resource  development  and/or  hiring  a 
training  coordinator  or  a  hiunan 
resource  manager."  We  verified  that 
Leclerc  received  a  grant  under  this 
program  during  the  POI. 

We  analyzed  whether  the  program  is 
specific  "in  law  or  in  fact,"  within  the 
meaning  of  section  771(5A)(D)(i)  and 
(iii)  of  the  Act.  Based  upon  our  review 
of  the  eligibility  criteria  for  the  program, 
we  determine  that  this  program  is  not  de 
jure  specific. 

We  next  examined  whether  the 
program  is  de  facto  specific.  During  the 
POI,  we  verified  that  assistance  under 
the  program  was  distributed  over  a  large 
number  and  wide  variety  of  users 
representing  virtually  every  industry 
and  commercial  sector  found  in  Quebec. 
Based  on  this  information,  we  have 
determined  that  the  program  is  not 
specific  based  on  the  number  of  users.  — 
We  also  examined  evidence  regarding 
the  usage  of  the  program  and  found  that 
neither  Leclerc  nor  the  wood  products 
industry  was  a  dominant  user  or 
received  a  disproportionate  share  of 
benefits  distributed  under  this  program. 
Because  the  number  of  users  is  large  and 
there  is  no  dominant  or 
disproportionate  use  of  the  program  by 
Leclerc,  we  do  not  reach  the  issue  of 
whether  administrators  of  the  program 
exercised  discretion  in  awarding 
benefits.  Thus,  we  conclude  that  this 
program  is  not  specific  and  has  not 
conferred  a  countervailable  subsidy  on 
Leclerc. 


C.  Programs  Determined  To  Be  Not 
Countervailable  Which  Were  Considered 
At  The  Preliminary  Determination 

Based  on  verification,  we  continue  to 
find  these  programs  not  countervailable 
for  the  same  reasons  identified  in  the 
preliminarily  determination. 
1.  "Programme  d'appui  a  la  reprise" 

(PEEP)  program 
2.Decentralizea  Fund  for  Job  Creation 
Progfom  of  SQPM 

3.  Export  Development  Corporation 

lEDC) 

4.  Hydro-Quebec  Electrotechnology 

Implementation  Program 

5.  Societe  de  placement  dans 

I'enterprise  quebecoise  (SPEQ) 

D.  Programs  Determined  to  Be  Not  Used 

Based  on  the  information  provided  in 
the  responses  and  the  results  of 
verification,  we  determine  that  the 
following  programs  were  not  used: 

1.  Capital  Gains  Exemptions 

2.  Regional  Investment  Tax  Credits 

3.  Performance  Security  Services 

through  the  Export  Development 
Corporation 

4.  Working  Capital  for  Growth  from  the 

Business  Development  Bank  of 
Canada  (BDC) 

5.  St.  Lawrence  Environmental 

Technology  Development  Program 
(ETDP) 

6.  Program  for  Export  Market 

Development 

7.  Canada-Quebec  Subsidiary 

Agreement  on  the  Economic 
Development  of  Quebec 

8.  Quebec  Stumpagfi  Program 

9.  Programs  Provided  by  the  Industrial 

Development  Corporation  (SDI) 
Article  7  Assistance 
Export  Assistance  Program 
Business  Financing  Program 
Research  and  Innovation  Activities 

Program 

10.  Private  Forest  Development  Program 

(PPDP) 

n.  Analysis  of  Upstream  Subsidies 

The  petitioner  alleged  that  Leclerc 
receives  upstream  subsidies  through  its 
purchase  of  lumber  from  suppliers 
which  harvest  stumpage  frt>m  Quebec's 
public  forest  ("all^^ly  subsidized" 
suppliers).  Section  771  A(a)  of  the  Act, 
defines  upstream  subsidies  as  follows: 

The  term  "upstream  subsidy"  means  any 
sulMidy  *  *  *  by  the  government  of  a 
country  that: 

(1)  Is  paid  or  bestowed  by  that  government 
with  respect  to  a  product  (hereinafter  refened 
to  as  an  "input  product")  that  is  used  in  the 
manufacture  or  production  in  that  country  of 
merchandise  which  is  the  subject  of  a 
countervailing  duty  proceeding; 

(2)  In  the  judgment  of  the  administering 
authority  bestows  a  competitive  benefit  on 
the  merchandise;  and 
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(3)  Has  a  significant  effect  on  the  cost  of 
manufacturing  or  producing  the 
merchandise. 

Each  of  the  three  elements  listed 
above  must  be  satisfied  in  order  for  the 
Department  to  find  that  an  upstream 
subsidy  exists.  The  absence  of  any  one 
element  precludes  the  finding  of  an 
upstream  subsidy.  As  discussed  below, 
we  determine  that  a  competitive  benefit 
is  not  bestowed  on  Leclerc  through  its 
purchases  of  allegedly  subsidized 
lumber.  Therefore,  we  have  not 
addressed  the  first  and  third  criteria. 

Competitive  Benefit 

In  determining  whether  subsidies  to 
the  upstream  supplier(s)  confer  a 
competitive  benefit  within  the  meaning 
of  section  77lA(a)(2)  on  the  producer  of 
the  subject  merchandise,  section 
77lA(b)  directs  that: 

*  *  *  a  competitive  benefit  has  been 
bestovred  when  the  price  for  the  input 
product  *  *  *  is  lower  than  the  price  that  the 
manufacturer  or  producer  of  merchandise 
which  is  the  subject  of  a  countervailing  duty 
proceeding  would  otherwise  pay  for  the 
product  in  obtaining  it  firom  another  seller  in 
an  arms-length  transaction. 

The  Department's  Proposed 
Regulations  oBbt  the  foUownng 
hierarchy  of  benchmarks  for 
determining  whether  a  competitive 
benefit  exists: 

*  *  *  In  evaluating  whether  a  competitive 
benefit  exists  pursuant  to  paragraph  (a)(2)  of 
thiS'eection,  the  Secretary  %<rill  determine 
whether  the  price  for  the  input  product  is 
lower  than: 

(1)  The  price  which  the  producer  of  the 
merchandise  othowise  would  pay  fcv  the 
input  product,  produced  in  the  same  country, 
in  obtaining  it  from  another  imsubsidized 
seller  in  an  arm's  length  transaction;  or 

(2)  a  worid  market  price  for  the  input 
product 

In  this  instance,  Leclerc  purchases  the 
input  product,  lumber,  from  numerous 
unsulwidized  (i.e.,  suppliers  which  do 
not  harvest  stiunpage  from  Quebec's 
public  forest),  unrelated  suppliers  in 
Canada.  Therefore,  we  have  used  the 
prices  charged  to  Leclerc  by  these 
suppliers  as  the  benchmaric. 

We  compared  the  prices  paid  by 
Leclerc  to  its  "allegedly  subsidized" 
suppliers  with  the  prices  paid  to 
imsubsidized  suppliers  on  a  product-by- 
product and  aggr^ate  basis  (see  October 

10. 1996,  November  6, 1996  and  January 

24. 1997,  Memoranda  from  Team  to 
Susan  H.  Kuhbach,  Acting  Deputy 
Assistant  Secretary,  Group  1,  AD/CVD 
Enforcement).  Based  on  our  comparison 
of  these  prices,  we  found  that  the  price 
of  "allegedly  subsidized"  lumber  was 
generally  equal  to  or  exceeded  the  price 
of  unsubsidized  lumber.  Therefore,  we 


have  determined  that  Leclerc  did  not 
receive  an  upstream  subsidy. 

Critical  Circumstances 

The  petitioner  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  subject  merchandise.  Because 
we  have  readied  a  negative  final 
determinati(Mi,  this  issue  is  moot. 

Interested  Party  Comments 

Comment  1  (1995  Commercial 
Financing) 

Petitioner  disagrees  with  the 
Department's  use  of  a  1995  financing 
arrangement  between  Leclerc  and  a 
commercial  entity  as  a  benchmark,  as 
%vell  as  dispositive  evidence  of  Leclerc's 
creditworthiness.  Petitioner  bases  its 
claim  on  the  fact  that  Leclerc  did  not 
actually  receive  the  loan  in  1995,  nor 
did  it  meet  the  preconditions  for 
receiving  financing  imder  the 
arrangement.  Petitioner  points  out  that 
section  355.44(b)(6)(i)  of  the 
Department's  Proposed  Regulations 
requires  the  receipt  of  a  comparable 
long-term  commercial  loan  fw 
dispositive  evidmoe  of 
creditworthiness. 

Leclrac  states  that  it  received  and 
accepted  a  loan  offer  from  a  commercial 
source  in  1995  and  that  the  agreement 
was  binding  on  both  parties.  Leclerc 
notes  that  the  Department's  November 
13, 1996  Creditworthy  Analysis 
Memorandum  emphoiized  the  fact  that 
the  Department's  primary  interest  in 
considering  the  presence  of  commercial 
financing  in  the  context  of  a 
creditworthiness  inquiry  is  wdiether  a 
company  had  access  to  such  financing. 
According  to  Leclerc  the  1995  financing 
arrangement  shows  that  the  company 
had  access  to  long-term  funds  from 
commercial  sources. 

Finally,  regarding  use  of  the  1995 
financing  arrangement  as  a  benchmark, 
Leclerc  and  the  GOQ  state  that  the 
statute  focuses  on  a  "comparable 
commercial  loan  that  the  recipient 
could  actually  obtain  on  the  maricet" 
(emphasis  added).  Because  the  1995 
financing  arrangement  reflects  financing 
that  Leclerc  could  have  obtained,  the 
circumstances  surrounding  the 
agreement  should  not  disqualify  it  as  a 
benchmarii. 

DOC  Position 

We  disagree  with  respondents.  As 
described  in  the  December  10, 1996 
Leclerc  Vnification  Report,  the 
circumstances  surrounding  the  1995 
financing  arrangement  do  not  support 
the  argument  that  this  financing 
arrangement  should  be  considered 
dispositive  evidence  of  Leclerc's 


creditworthiness.  These  drcumstanoes 
also  indicate  that  the  1995  finandng 
arrangement  does  not  refled  an 
appropriate  benchmark  interest  rate. 
(Note:  The  details  of  the  1995  finandng 
arrangement  are  business  proprietary 
(see  January  24, 1997  memorandum 
from  David  R.  Boyland,  Import 
Compliance  Spedalist,  AD/CVD 
Enforcement,  Office  1,  to  Susan  H. 
Kuhbach,  Acting  Deputy  Assistant 
Secretary,  Group  1,  AD/CVD 
Enforcement).) 

Comment  2  (Creditworthiness) 

In  addition  to  arguing  that  the 
commercial  and  government  loans  are 
not  cnnparable  for  purposes  of 
determining  Leclerc's  creditworthiness, 
petitioner  asserts  that  other  evidence 
indicates  that  Leclerc  was  not 
creditworthy  when  it  received  the 
government  financing  under 
investigation.  Petitioner  argues  that 
Leclerc's  financial  ratios  during  1993, 
1994,  and  1995  would  have  been  dearly 
unacceptable  to  a  private  lender. 
Petitioner  further  asserts  that  the 
Department  must  consider  the  expanded 
repayment  obligations  of  the  enlarged 
Leclerc  operaticm,  as  opposed  to  simpfy 
determining  whether  the  company 
historically  met  its  finandal  obligations. 
Petitioner  argues  that,  in  additi(m  to 
being  unable  to  meet  its  future  financing 
costs  with  its  cash  flow,  specific  aspects 
of  Ledmc's  finandal  position  in  1995 
indicate  that  the  ctmipany  was  not 
meeting  its  finandal  obligations  in  that 
year.  According  to  petitioner,  other 
factors  such  as  Leclerc's  decision  to 
abandon  several  of  its  LHF  production 
lines  in  1995  also  indicate  tnat  the 
company  was  not  in  a  position  to  cover 
its  finandal  obligations. 

Qting  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Fresh  and  ChUled  Atlantic  Salmon  from 
Norway.  51  FR 10041  (March  24. 1986) 
and  section  355.44(b)(6)(i)  of  tiie 
Department's  Proposed  Regulations, 
Leclerc  argues  that  creditworthiness 
cannot  be  judged  retrospectively  and 
that  the  Department  can  only  consider 
creditworthiness  at  the  time  the  loans 
were  actually  made.  Leclerc  dtes 
positive  information  from  its  balance 
sheet  and  income  statements,  the  ITC 
preliminary  determination  in  this  case 
(Certain  Laminated  Hardwood  Flooring 
from  Canada.  Inv.  No.  701-TA-367). 
and  a  study  of  Leclerc's  1995  business 
plan  by  an  outade  consulting  firm,  to 
support  its  position  that  lenders  in 
Canada  had  every  reason  to  loan  it 
money  throughout  the  1993-1995 
period. 

Leclerc  states  that  the  approach  in  the 
Department's  Odober  9. 1996 
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craditworthiness  memoFandum  (i.e..  in 
which  a  company  can  only  be 
consideiBd  uncreditworthy  if  it  did  not 
have  sufficient  revenues  or  resoiirces  in 
the  past  to  meet  its  costs  and  fixed 
financial  obligations)  is  consistent  with 
the  preamble  to  the  Department's 
Proposed  Regulations  and  past  cases. 
Because  it  did  have  sufficient  resources 
to  meet  its  costs  and  fixed  finuicial 
obligations.  Leclerc  asserts  that  no 
creditworthiness  inquiry  should  be 
conducted. 

With  respect  to  petitioner's  criticism 
of  the  company's  financial  ratios, 
Leclerc  argues  that  the  Department  must 
examine  the  individual  circumstances 
of  the  company.  According  to  Leclerc 
when  the  financial  ratios  are  considered 
in  context,  they  do  not  reflect  financial 
instability  nor  do  they  indicate  that  the 
company  was  unAle  to  cover  its  costs 
and  fixed  financial  obligations  out  of  its 
revenue. 

OCX  Position 

As  noted  above,  we  believe  that  the 
commercial  loans  received  by  Leclerc  in 
1993  and  1994  are  comparable  to  the 
government-provided  loans  in  those 
years.  Hence,  we  have  determined  that 
the  company  was  creditworthy  in  those 
years. 

We  agree  Mrith  petitioner  that  a 
numbn  of  aspects  related  to  Leclerc's 
financial  position  in  199S  would  have 
troubled  a  commercial  lender  and  that 
Ledoc's  financial  position  in  1995 
reflected  certain  imbalances  (see 
January  24, 1997  memorandum  from 
David  R.  Boyland,  Import  Compliance 
Specialist,  AD/CVD  Enforcement,  Office 
1.  to  Susan  H.  Kuhbach,  Acting  Deputy 
Assistant  Secretary,  Group  1.  AD/CVD 
EnftHoement).  Additionally, 
circumstances  surrounding  Leclerc's 
1995  fin«nring  arrangements  strongly 
suggest  that  Leclerc  would  not  have 
been  able  to  obtain  long-term 
oonunerdal  fiiMnring  in  that  year  (see 
December  10, 1996  Leclerc  Verification 
Report).  It  is  on  this  basis  that  we  have 
determined  Leclerc  to  be 
uncreditworthy  in  1995. 

Regarding  Leclerc's  argument  that  the 
Department  should  mrt  have 
investigated  the  company's 
creditworthiness  since  it  had  sufficient 
resources  in  the  pest  to  cover  its  costs 
and  fixed  financial  obligations,  we 
disagree.  As  noted  in  our  Preliminary 
Determination  (61  FR  59060,  59079 
(November  20. 1996)).  v^le  past 
indicatora  can  provide  useful 
infonnation  about  a  company's  future 
pro^Mcts.  they  should  not  cause  the 
Department  to  disregard  information 
contemporaneous  with  the  granting  of 
the  loan  that  is  relevant  to  the 


company's  ability  to  meet  its  future 
financial  obligations. 

Comment  3  (Disproportionality — 
Determining  Specificity  Based  on  POI 
Benefits.) 

The  GOQ  argues  that  the  Departmmt 
incorrectly  foimd  that  SDI  loans  were  de 
facto  specific  on  the  grounds  that  there 
was  disproportionate  use.  The  GOQ 
maintains  that  the  amount  of  benefits 
approved  in  any  one  year  should  not  be 
the  basis  upon  which  the  Department 
makes  a  disproportionality 
determination.  Instead,  the  GOQ  argues 
that  the  Department  should  make  its 
disprop<»tionality  determination  for  the 
POI  based  on  the  SDI  benefits  allocated 
to  the  POL  In  other  words,  all  benefits 
bestowed  over  the  life  of  the  SDI 
program  should  be  allocated  over  time, 
and  the  Department's  specificity 
analysis  should  be  based  on  the 
distribution  of  allocated  benefits  in  the 
POL  To  support  this  argument,  the  GOQ 
cites  the  Final  Results  of  Countervailing 
Duty  Administrative  Review;  Live  Swine 
from  Canada  [Live  Swine  from  Canada) 
56  FR  28531. 28534  (^me  21, 1991) 
which  states  "(iln  analyzing  de  facto 
specificity,  the  Department  looks  at  the 
actual  number  of  commodities  covered 
during  the  particular  period  imder 
review." 

Petitioner  argues  that  the  GOQ  has 
offered  no  support  in  the  law  or  in  past 
case  precedent  showing  that  a 
disproportionality  finding  requires  a 
spCKifidty  analysis  based  on  a  POI- 
allocated  benefit  analysis.  Furthermore, 
according  to  petitions,  the  GOQ 
approach  is  not  feasible. 

DOC  Position 

We  disagree  with  the  GOQ's  assertion 
that  the  Department's  disproportionality 
analysis  must  focus  sofely  on  the 
benefits  allocated  to  the  POL  Such  an 
approach  confuses  the  initial  Specificity 
determination,  which  is  based  on  the 
action  of  the  granting  authority  at  the 
time  of  bestowal,  with  the  allocation  of 
the  benefit  over  time.  Because  these  are 
two  separate  processes,  the  p<xtions  of 
grants  allocated  to  further  pwiods  of 
time  using  the  Department's  standard 
allocation  methodology  is  not  relevant 
in  determining  the  actual  distribution  of 
assistance  at  the  time  of  bestowal. 

As  regards  Live  Swine  from  Canada 
dted  by  Lederc,  the  benefits  analyzed 
in  that  proceeding  are  rectirring 
subsidies.  Hence,  in  performing  its 
review  period-by-review  period 
analysis,  the  Department  is  looking  at 
separate  and  di^inct  disbursals  each 
veer,  and  not  at  subsidies  which  have 
been  allocated  over  time. 


'Comment  4  (Dis{m>portionality — 
Aggr^ation) 

The  GOQ  argues  that  the 
Depertmoit's  reference  to  the  wood 
products  industries  is  inconsistent  with 
the  law  because  the  Department  should 
first  consider  whether  me  enterprise 
itself  has  received  a  disproportionate 
share,  and  then  whether  the  industry 
similarly  benefitted.  The  GOQ  also 
argues  that  the  Departmoit  should 
compare  the  benefit  received  by  the 
hardwood  trailer  flooring  industry — of 
w^ch  Lederc  is  the  sole  member— to 
the  total  value  of  SDI  loans. 

Petitioner  argues  that  requiring  the 
Department  to  compare  benefits 
received  by  the  hardwood  trailer 
flooring  industry  to  other  such 
industries  at  the  same  level  of 
aggregation  is  impractical  and  is  directly 
contrary  to  section  771(5A)  of  the  Act 
and  section  355. 43(b)  of  the  Imposed 
Regulations  which  allows  the 
De^partment  to  choose  from  various 
levels  of  aggregation  for  comparison 
purposes. 

DOC  Position 

We  disagree  with  the  GOQ  that  the 
Department  considered  the  wrong 
industry  level  when  analyzing 
di^roportionality.  In  its  May  20, 1996 
questionnaire,  the  Department  requested 
that  the  GOQ  provide  the  annual 
"indiistry  distributi(m"  of  authorized 
boiefits  under  the  Investment 
Assistance  Program  for  both  Expansion 
and  Model tiization  Program  and  PREP. 
Our  determination  of  disproportionality 
was  based,  in  part,  on  an  analysis  of  the 
industry  distribution  maintained  by  the 
GOQ  and  reported  in  their  questionnaire 
response.  Although  other  GOQ 
organizations  such  as  SQDM  provided 
information  at  a  more  detailed  level,  the 
Department  presumed  that  the 
infonnation  provided  for  SDI's 
Investment  AssisUmtx  Program 
represented  the  most  detailed 
information  available  to  the  GOQ. 
M(H«over,  we  did  not  perceive  the 
information  to  be  incorred. 

In  our  disproportionality  analysis,  we 
determined,  for  both  Leclerc  and  the 
wood  products  industry,  the  percentage 
of  total  annual  authorised  finanring.  We 
examined  how  these  percentages 
compared  to  the  average  transaction  by 
industry,  as  well  as  the  percentage  of 
total  assistance  accounted  for  by  the 
other  industry  partidpants  identified  by 
the  GOQ.  While  the  "wood  products 
industry",  as  wiginally  reported  by  the 
GOQ  in  its  supplemental  questionnaire 
response,  can  be  broken  down  into  more 
discrate  imits,  we  do  not  agree  that  we 
are  preduded  from  examining 
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disproportionality  at  the  level  of  detail 
originally  provided  by  the  GQQ-  As  the 
GOQ  acknowledged  in  the  hearing,  "the 
statute  •  •  •  confers  upon  (the 
Department]  discretion  to  determine 
what  is  the  appropriate  level  of 
aggregation"  (see  page  70  of  January  7. 
1996  hearing  transcript).  In  this  case, 
the  Department  relied  on  information 
provided  by  the  GOQ  to  compare  the 
distributiiHi  of  benefits  to  Leclerc  and 
the  group  of  wood  product  industries  to 
other  groups  of  industries  that  received 
assistance  imder  this  program.  Based  on 
this  comparison,  we  ctotermined  that 
Leclerc  received  a  disproportionate 
amount  of  assistance  under  this_ 
program. 

Comment  5  (Disproportionality — 
Considering  Only  Disbursed  Financing) 

The  GOQ  asserts  that  for  purposes  of 
determining  disproportionality  the 
Department  should  look  at  loans  that 
were  actually  disbursed  rather  than 
loans  that  were  authorized.  According 
to  the  GOQ  if  the  Department  considers 
the  amount  actually  disbiused  in  1995, 
the  share  of  SDI  financing  accounted  for 
by  the  wood  products  industries  in  that 
year  is  less  than  that  received  by  the 
plastics  and  rubber  industries  and  is 
"on  par"  with  disbursements  to  the 
chemical  and  metal  products  industries. 

Petitioner  disagrees  with  the  GOQ's 
argument  that  the  Department  should 
bue  its  disproportionality  analysis  on 
loans  actually  disbursed,  as  opposed  to 
loans  authorized.  According  to 
petitioner,  the  level  of  authorized 
financing  reflects  the  GOQ's  intent 
during  a  particular  period  and  is, 
therefore,  an  appropriate  measure  for 
determining  disproportionality. 
Petitioner  also  notes  that  the  only  record 
evidence  in  this  case  regarding  industry- 
by-industry  assistance  under  the 
Expansion  and  ModemiviUon  Proffom 
is  based  on  SDI  authorized  loans. 

DOCPoation 

We  disagree  with  the  GOQ  that 
authorized  SDI  financing  cannot  be  used 
in  the  Department's  disproportionality 
analysis.  The  only  data  we  have  on 
shares  received  by  industries/ 
oiterprises  other  than  Leclerc  is  derived 
frmn  authorized  amounts.  To  use  the 
amount  disbursed  for  Leclerc  and  the 
amounts  authorized  for  other  industries/ 
enterprises  to  calculate  their  relative 
shares  would  be  inappropriate  given  the 
inconsistency  inherent  in  comparing 
such  data.  (See  also  Onnment  17.) 

Comment  6  (Disproportionality — 
Magnitude) 

The  GOQ  argues  that  the  Department 
has  never  found  dispropordonality  in  a 


case  with  fects  resnnbling  the  facts 
here.  In  the  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  from  Brazil  58  FR 
37295  (July  9, 1993)),  the  steel 
producers  received  more  than  50 
percent  of  the  "benefits"  under  the 
examined  program,  two-and-a-half  times 
more  than  the  second  largest  recipient 
industry.  The  GOQ  also  dtes  Final 
Affirmative  Countervailing  Duty 
Determination:  Grain-Oriented 
Electrical  Steel  from  Italy  59  ¥R  18357 
(April  18, 1994)  and  Final  Results  of 
Countervailing  Duty  Administrative 
Review:  Live  Swine  from  Canada  59  FR 
12243  (March  16, 1994)  as  examples  hi 
which  the  Department  fiound 
disproportionality  based  on  large 
industry  usage  of  a  program.  Wnile  the 
Department  determined  16.9  percent  to 
be  disproporticmate  in  Final  Affirmative 
Countervailing  Duty  Determinations: 
Certain  Steel  Products  From  Belgium 
(Certain  Steel  Products  From  Belgiuin) 
58  FR  37273  (July  9, 1993)),  the  GOQ 
alleges  that  the  Department  was 
examining  a  single  industry  (the  steel 
industry),  as  opposed  to  a  group  of 
industries.  The  GOQ  also  dtes  Final 
Results  of  Countarvailing  Duty 
Administrative  Reviews:  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearii^  (AFBs)from  Singapore  60  FR 
52377  (October  6, 1995)  in  which  the 
group  of  industries  in  which  AFBs 
belongs  received  a  large  percentage  of 
assistance,  while  AFBs  themselves 
received  a  small  percentage. 

Petitioner  states  that  the  Department 
analyzed  spedfidty  at  both  an  industry 
and  company-spedfic  level  and 
reasonably  found  that  there  was 
disproportionate  use.  Although 
petitioner  agrees  that  the  cases  dted  by 
the  GOQ  indicate  that  greater  levels  of 
usage  have  been  the  basis  for  a  finding 
of  disproportionality  in  some  instances, 
petitioner  asserts  that  this  does  not 
mean  the  Departm«it's 
disproportionality  analysis  in  the 
instant  case  is  unreasonable  or  faulty. 

DOC  Position 

We  agree  with  petitioners. 
Disproportionality  is  fed-sfiecific  and 
determined  on  a  case-by-case  basis.  The 
shares  found  to  be  disproportionate  in 
previous  cases  do  not  represent  a  floor 
below  which  the  Department  cannot 
detwmine  disproportionality  to  exist. 
Our  determination  in  this  case  was 
based  both  on  usage  by  the  group  of 
industries  to  which  Leclerc  belongs  and 
usage  by  Leclerc.  As  discussed  above, 
the  wood  products  industries  were 
among  the  top  of  users  of  the  Expansion 
and  Modernization  Program  and 
Leclerc  as  an  individual  enterprise 


wdthin  this  group,  also  received  a 
relatively  laige  percentage  of  finandng 
under  this  program.  On  this  basis,  we 
determined  that  Leclerc  received 
disproportionate  amounts  under  this 
program. 


Comment  7  (Disproportionality — 
Addressing  GDP] 

The  GOQ  aigues  that  the  OT  has 
detennined  that  the  Department  cannot 
rely  on  a  mechanical,  per  se  test  for 
diq>roporti(mality  and  that  it  has  a 
fiudier  obligation  to  address  the  reasons 
that  may  explain  why  an  industry  has 
received  a  relatively  laige  share  (see 
British  Steel  at  1326).  In  addition  to 
comparing  the  industry's  share  of 
government  benefits  over  time  to  the 
industry's  share  of  gross  domestic 
produd  (C^P),  the  GOQ  also  argues  that 
the  OT  has  stated  that  the  receipt  of 
large  benefits  may  also  be  explained  by 
the  CEK:t  that  the  industry  was 
expanding,  or  that  there  was  an 
increased  demand  for  capital 
investment.  According  to  the  GOQ 
when  the  Department  considers  GDP,  it 
must  request  and  considOT  other 
evidence  vt^ch  the  Department  did  not 
do  in  this  case. 

The  GOQ  states  that  information 
provided  to  the  Department  at 
verification  demonstrated  that  the  share 
of  loans  received  by  the  wood  products 
industries  is  virtuaUy  identical  to  their 
share  of  total  shipments  of 
manufoctured  goods  in  Quebec. 
Additionally,  the  GOQ  notes  that  during 
the  1993-1995  period.  North  America 
was  emerging  from  a  recession.  In  this 
economic  environment,  the  laminated 
hardwood  trailer  flooring  industry, 
along  with  other  wood  products 
industries,  was  experiencing  sustained 
growth  and,  thus,  was  in  need  of  capital. 

Petitioner  disagrees  that  the 
Department  should  use  a  GDP  analysis 
in  this  case  because  the  GDP  figures 
relied  upon  by  the  GOQ  are  based  on 
manufecturing  GDP.  Therefore,  they  do 
not  represent  Canada's  GDP  and  they  do 
not  match  the  scope  of  SDI's  lending 
authority  which  goes  beyond  the 
manufecturing  sedor.  Petitioner  also 
rejects  the  GOQ's  argument  that  the  CTT 
decision  in  British  Steel  stands  for  the 
proposition  that  the  Department  must 
perform  a  GDP  analysis  and  examine 
fadors  explaining  why  an  industry 
received  a  relatively  large  share  of 
assistance  under  a  particular  program. 
According  to  petitioner,  British  Steel 
requires  the  Department  to  examine  the 
above-referenced  information  only 
when  it  relies  on  indired  fadors  to 
detennine  disproportionality.  Since  the 
indicators  used  in  the  instant  case  were 
directly  related,  as  opposed  to  indirectly 
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related,  petitioner  argues  that  the  CTTs 
finding  in  British  Steel  is  irrelevant. 

IXX  Position 

We  disagree  with  the  GOQ  that  a 
finding  of  disproportionality  reqiures 
the  Department  to  examine  reasons  that 
may  explain  why  the  industry  at  issue 
received  a  disproportionate  share  of  the 
benefits.  The  statute  does  not  require 
the  Department  to  determine  the  cause 
of  any  de  facto  specificity  that  occurs  as 
a  resuh  of  the  government  action.  To  the 
contrary,  the  statute  provides  that  the 
Department  may  impose  a 
countnvailing  duty  if  it  determines  that 
a  benefit  pro>^ded  by  a  government 
action  is  conferred  upon  a  specific 
industry.  No  intent  or  purposeful 
government  action  is  required  to  show 
that  a  specific  industry  is  receiving  the 
benefit,  as  acknowledged  by  the  Court 
in  British  Steel.  See  ako.  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Softwood 
Lumber  Products  from  Canada,  57  FR 
22570,  22580-81  (1992). 

In  re^Mnse  to  the  Court's  rsmand 
instructions  in  British  Steel,  the 
Department  stated  that  it  is  not  required 
to  analyze  the  causal  relationship 
between  the  boiefit  conferred  and  the 
specificity  of  the  bmefit.  Furtherm(»e, 
"imposing  the  requirement  of  an 
affiiiniative  showing  that  de  facto 
spedfidty  is  the  result  of  puticular 
government  actions  is  contrary  to  the 
statute,  the  intent  of  Congress,  and  past 
judicial  precedent."  See  Final  RestUts  of 
Redetermination  Pursuant  to  Remand 
British  Steel  Pic.  v.  United  States 
(Fetvuary  9. 1995)  at  12.  The 
Department's  redetermination  was 
upheld  by  the  Court  (see  British  Steel 
PLCv.  United  States  941  F.  Supp.  119. 
128.  (OT 1996)). 

The  same  point  is  made  in  the 
Unigiiay  Round  Trade  Agreements 
Statement  of  Administrative  Action 
(SAA)  at  262.  The  SAA  states  that 
evidence  of  government  int«it  to  target 
or  otherwise  limit  benefits  is  irrelevant 
in  de  facto  specificity  analysis. 

Comment  8  (Disproportionality — 
Considering  SDI  as  Only  One  Program) 

The  GOQ  argues  that  the  Department 
incorrectly  limited  its  examination  of 
funds  received  by  Lederc  and  the  wood 
products  industries  to  the  Expansion 
and  Modernization  Program,  as  opposed 
to  total  loans  received  under  all  SDI 
programs.  The  GOQ  states  that  the  latter 
approach  is  correct  because  all  SDI 
loans  come  from  the  same  pool  of 
monies,  they  are  disbursed  under 
different  "programs"  only  fior 
administristive  purposes,  and  that 
program  distinctions  make  no  diffiBrenoe 


in  the  loan  criteria,  terms,  essential 
eligibility,  or  participation.  Also,  they 
are  administered  by  the  same  loan 
ofiicers  and  the  customized  terms  for  all 
SDI  loans  and  loan  guarantees  are 
essentially  the  same.  This  infbrmatkm 
indicates  that  the  hardwood  trailer 
flooring  industry  received  only  a 
fraction  of  all  SDI  loans  between  1993 
and  1995. 

DCfC  Position 

We  do  not  agree  that  all  SDI  programs 
should,  in  effect,  be  considered 
integrally  linked  and,  therefore,  a  singfe 
program  for  purposes  of  determining 
specificity.  Secti<m  3S5.43(b)(6)  of  the 
Department's  Proposed  Regulations 
states  that  in  determining  whether  two 
or  more  programs  are  integrally  linked 
"the  Seavtary  will  examine,  amraig 
other  fectors,  the  administration  of  the 
programs,  evidence  of  a  government 
policy  to  treat  industries  equally,  the 
purposes  of  the  programs  as  stated  in 
their  enabling  legislation,  and  the 
manner  of  funding  the  programs."  In  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Pure  Magnesium  and 
Alloy  Magnesium  From  Canada  57  FR 
30946  (July  13, 1992)  (Mag;nesium  from 
Canada),  the  Department  applied  this 
standard  when  it  found  that  SDI  Article 
7  assistance  was  not  integrally  linked  to 
"general  SDI  programs."  In  making  this 
determination,  the  Department  noted 
that  "ft]he  *  •  •  programs  ofSet 
different  types  of  assistance  and  have 
been  established  for  different  purposes.' 

Each  SDI  program  under  investigation 
in  this  case  (e.g..  Expansion  and 
Modernization  Program  and  PREPi 
operates  under  separate  regulations  and 
directives.  Each  program  is  also 
difisrent  with  respect  to  objective  and 
level  of  benefit  For  example,  FREP  was 
a  temporary  program  estaolished  to 
aUeviate  codi  flow  problems 
experienced  by  Quebec  companies 
during  the  recession  of  the  early  1990s. 
Under  PREP,  SDI  guaranteed  a 
percentage  of  loans  that  could  range 
between  CD$100,000  and  CD$1 ,000.000. 
The  Expansion  and  Modernization 
Program,  on  the  other  hand,  was  a  long- 
term  program  which  provided 
businesses  with  loans  for  the 
establishment  or  expansion  of  fedlities. 
Although  the  floor  for  assistance  under 
Expansion  and  Modernization  Program 
is  also  CD$100,000,  there  is  no  stated 
cap. 

Whife  we  acknowledge  the  overlap 
that  the  GOQ  refers  to  with  respect  to 
the  administration  of  its  programs,  these 
programs  are  not  integrally  linked 
because  they  are  separated  for  legal 
purposes  by  different  r^ulations.  They 
also  have  diffiarent  objedives  and 


benefit  levels.  For  these  reasons,  we 
have  continued  to  examine  these 
programs  individually  lot  the  fiinal 
determination. 

Comment  9  (Subsidiary  Agreement: 
Including  Amount  not  Disbursed  in  POI 
to  Determine  Benefit) 

Petitioner  claims  that  the 
Department's  preliminary  ad  valorem 
calculation  regarding  the  Subsidiary 
Agreement  was  understated  because  the 
Department  felled  to  imJude  funds 
diwujTsed  to  Leclerc  after  the  POI. 

The  GOQ  contends  that  petitioner's 
argument  ignores  the  legal  requirement 
that  the  Dmiartment  detormine  whether 
countervailable  benefits  were  provided 
during  the  POI.  According  to  the  GOQ. 
events  occurring  after  the  POI  can  have 
no  relevance  to  the  Department's 
determination  of  whether  benefits  were 
received  during  the  POI. 

Leclerc  notes  that  the  Department 
correctiy  treated  the  Subsidiary 
Agreement  assistance  as  a  variable  rate, 
long-tmm  loan.  Thus,  in  accordance 
with  section  355.49(d)(1)  of  the 
Proposed  Regulations,  Leclerc  argues 
that  the  Department  must  determine  the 
amount  of  the  benefit  attributable  to  a 
particular  year  under  a  variable  rate, 
long-term  loan  by  calculating  the 
difference  between  what  the  firm  paid 
during  the  year  under  the  government 
loan  and  what  the  firm  would  have  paid 
diuing  the  year  imder  the  benchmaiv 
loaiL 

DOC  Position 

We  disagree  with  petitioner.  In 
accordance  with  section  355.48  of  the 
Proposed  Regulations,  a  countervailable 
benefit  is  deemed  to  have  been  received 
at  the  time  that  there  is  a  cash  flow 
effect  on  the  firm  receiving  the  benefit. 
In  the  case  of  a  loan,  the  auii  flow  effect 
is  normally  deemed  to  have  occurred  at 
the  time  a  firm  is  due  to  make  a 
payment  on  the  benchmark  loan. 
Therefore,  because  Leclerc  would  not 
have  been  required  to  make  a  payment 
during  the  POI  on  the  benchmark  loan 
for  the  disbursement  in  question,  that 
disbursement  could  not  have  conferred 
a  benefit  on  the  firm  during  the  POI. 

Comment  10  (Benchmark  Interest  Rate 
Based  on  Adverse  Facts  Available) 

Petitioner  argues  that  the  bmichmaric 
interest  rate  for  the  loan  under  the 
Subsidiary  Agreement  should  be  20 
percent,  based  on  adverse  fects 
available.  Petitioner  contends  that  the 
use  of  adverse  fects  available  is 
warranted  because  the  GOC  did  not 
provide  the  verification  team  with 
certain  dociunents. 
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The  GOC  argues  that  the  requested 
analysis/approval  documents  were 
provided  to  the  verification  team  (see 
GOC  Verification  Report  at  page  2). 
Accordingly,  no  grounds  exist  for  the 
E)epartment  to  consider  the  punitive 
measures  petitioner  proposes. 

DOC  Position 

We  agree  with  the  GOC  that 
application  of  adverse  facts  available  is 
not  warranted  with  respect  to  the 
Subsidiary  Agreement  loan.  As  noted  in 
the  GOC  verification  report,  while  the 
GOC  initially  could  not  provide  the 
analysis/approval  documents  because  of 
conbems  regarding  the  proprietary 
nature  of  the  documents,  the  GOC  made 
available  certain  approval  docimients  to 
the  verification  team  on  November  28, 
1996.  Thus,  no  grounds  exist  for  the 
Department  to  considw  the  use  of 
adverse  £acts  available. 

Comment  11  (Upstream  Subsidy) 

Petitioner  states  that  the  Department's 
verification  of  Leclerc's  limibw 
purchasing  records  incidentally 
confirmed  that  Laclerc  paid  widely 
varying  prices  for  the  same  species  and 
grade  purchased  at  the  same  time,  that 
it  paid  higher  prices  for  lower  qiiality 
lumber  puichMed  at  the  same  time,  and 
that  it  was  able  to  buy  limiber,  a 
.commodity  product,  at  prices  below 
what  other  buyers  were  willing  to  pay. 
Thus,  petitioner  contends  that  because 
the  Department  failed  to  address  the 
issues  regarding  the  credibility  of 
Leclerc's  lumbar  purchasing  records,  the 
Department  must  disregard  Leclerc's 
prices. 

Both  the  GOQ  and  Leclerc  note  that 
the  foctual  record  in  this  case  fiilly 
suppcwts  the  Department's  Preliminary 
Determination  that  no  competitive 
benefit  was  bestowed  on  Leclerc 
through  its  purchases  of  alk^gedly 
subsidized  limiber.  Respondents  note 
that  the  Department  t%vioe  verified  the 
actual  prices  paid  by  Leclerc  for 
purchiues  of  lumber  and  the  sources  of 
Leclerc's  lumber.  Moreover, 
respimdents  state  that  the  Department's 
verification  repots  confirm  that  Leclerc 
and  the  GOQ  accurately  reported  all  the 
relevant  competitive  benefit  data. 
Respondents  add  that  the  Department 
analyzed  the  verified  data  and  correctly 
concluded  that  no  competitive  benefit 
was  bestowed  upon  Lecleic. 

DOC  Position 

We  agree  with  respondents.  We 
thOTOu^y  examined  and  verified 
Leclerc's  lumber  purchasing  records  for 
the  PCM,  as  well  as  GOQ  records  which 
confirmed  the  sources  from  which 
Leclerc's  suppliers  obtained  timber  (t 


August  26, 1996  Verification  Reports  of 
Leclwc  and  the  GOQ  and  December  10, 
1996  Verification  Reports  of  Leclerc  and 
the  GOQ).  Moreover,  many  concerns 
raised  by  petitioner  prior  to  verification 
were  addressed  at  verification.  This 
verified  record  information  was  then 
analyzed  using  several  approaches. 
Based  on  our  analysis,  we  have 
determined  that  the  company  did  not 
receive  a  competitive  benefit  through  its 
lumber  purchases  from  allegedly 
subsidized  suppliers. 

Comment  12  (Denominator  Issue: 
Subsidiary  Agreement  and  SDI) 

Leclerc  contends  that  the  finwnring 
received  under  the  Subsidiaiy 
Agreement  and  SDI  benefited  the 
company's  total  production  and, 
therefore,  the  denominator  used  to 
calculate  the  ad  valorem  subsidy  rate 
should  be  total  sales.  Leclerc  adds  that 
the  Department's  verification  reports  of 
Leclerc  and  the  GOC  further  confirm 
that  the  assistance  benefited  total  sales, 
not  just  subject  merchandise. 

Petitioner  contends  that  Leclerc's 
argument  is  misplaced  because  the  GOC 
and  GOQ  provided  the  assistance  solely 
to  support  the  production  of  LHF. 
Petitioner  notes  that  the  finAnring 
received  through  SDI  and  the  Subsidiary 
Agreement  was  received  by  die  two 
companies  in  the  Leclerc  group  of 
companies  which  produce  LHF,  and 
that  other  members  of  the  group  which 
produce  other  items  did  not  receive  this 
financing.  Finally,  petitioner  claims  that 
Leclerc  has  fadled  to  produce 
docummtation  showing  that  the. 
govoimients  intended  their  fiimnring  to 
go  beyraid  LHF  production  at  the  time 
it  was  granted. 

DOC  Position 

We  agree  with  petitioner  that  the 
assistance  provided  to  Leclerc  under 
these  programs  was  "tied"  to  the 
production  of  subject  merchandise. 
Consistent  with  the  Department's 
traditional  tying  analysis,  we  have 
determined  that  our  inquiry  should 
focus  on  the  subsidy  givers"  (i.e.,  the 
GOC  and  GOQ)  intended  use  for  the 
subsidies  prior  to  or  at  the  point  of 
bestowal.  Namely,  a  subsicfy  is 
considered  to  be  tied  to  a  particular 
product  when  the  intended  use  is 
acknowledged  ptior  to  or  concurrent 
with  the  bmtovral  of  the  subsidy  (see 
GIA  at  37232).  With  respect  to  the 
financing  in  question,  all  available 
documentaiy  record  evidence  generated 
by  the  GOC,  GOQ  and  Leclerc  prior  to 
the  point  of  bestowal  (e.g.,  applicaticms. 
analysis  reports,  reoommnuiation 
docimients.  and  contracts)  dnnonstnte 
that  the  governments  only  OMisidaed 
the  expansion  and/or  creation  of  LHF 


facilities  as  the  project  for  which  the 
assistance  was  provided. 

Additionally,  as  noted  by  petitioner, 
the  Department  verified  that  the 
financing  in  question  was  provided  to 
Nilus  Leclerc.  Inc.  and  Industries 
Leclerc,  Inc..  the  Ii<F  producers  in  the 
Leclerc  group  of  companies.  Membera  of 
the  Leclerc  group  of  companies  which 
produce  non-subject  merchandise  were 
not  ccmsidered  in  the  above-referenced 
government  documents  as  beneficiaries 
of  the  financing  in  question.  Therefore, 
we  have  detnmined  that  the  finpnring 
received  under  the  Subsidiaiy 
Agreemoit  and  SIM  solely  benefited  the 
production  of  LHF. 

Comment  13  (SIM:  Calculation  Errors)  • 

The  GOQ  and  Leclerc  contend  that 
the  Department  «red  in  calculating  the 
net  present  value  of  the  1995  and  1994 
SDI  loans  by  incorrectly  calculating  the 
present  value  of  some  cash  floMrs.  The 
GOQ  and  Leclerc  assert  that  when  these 
enon  are  corrected,  there  is  no  benefit 
from  the  SDI  loans  during  the  POL 

DOC  Position 

We  agree  vrith  the  GOQ  and  Leclerc 
that  errors  were  made  in  calculating  the 

[ireswit  value  interest  fector  fw  the  SIM 
oans.  These  MTors  have  been  corrected. 

Comment  14  (The  Department  Must 
First  Find  a  Benefit) 

Accordhig  to  the  GOQ  the  statute 
requires  the  Departm«it  to  find  first  that 
a  payment  is  a  subsidy,  and  only 
subsequently  can  it  analyze  whether  the 
subsidy  is  countervailable.  The  GOQ 
and  Leclerc  assert  that  if  the  Department 
had  not  erred  when  it  determined  that 
the  SIM  loans  conferred  a  bmefit.  it 
would  never  have  analyzed  the 
specificity  of  the  SDI  loans. 

DOC  Position 

We  disagree  vrith  the  assertion  that 
the  Department  first  must  find  a  benefit 
frtnn  a  particular  program  that  is  used 
in  order  to  analyze  the  specificity  of 
such  program.  Programs  can  be  found  to 
be  specific  on  diflinent  grounds,  which 
in  turn  dictate  the  method  for 
calculating  the  bmefit.  For  example,  if 
a  program  is  found  to  be  an  export 
subsidy,  rather  than  a  specific  dcnnestic 
subsidy,  the  denominator  used  to 
calculate  the  benefit  is  export  sales 
rather  than  total  sales,  which  can  affisct 
the  finding  of  a  benefit.  Additionally, 
because  the  Department  cumulates  the 
benefit  from  all  countwvailable 
programs  in  order  to  determine  if  the 
aggregate  benefit  is  greater  than  de 
minimis,  the  Department  must  assess 
the  countervailability  of  any  program 
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where  the  benefit  may  be  greater  than 
zero. 

Comment  15  (Using  1996  Information  to 
Calculate  the  Benefit) 

According  to  the  GOQ,  were  we  to 
consider  events  subsequent  to  the  POI, 
there  would  be  no  benefit  to  Leclerc 
fivm  any  of  the  loans.  However,  both 
the  GOQ  and  Leclerc  also  aigue  that 
infcmnation  concerning  events 
subsequent  to  the  POI  cannot  be  used 
retrospectively  to  determine  a 
countervailable  benefit. 

Petitioner  claims  that  the  Department 
did  not  verify  important  elements  of 
these  events  and,  therefore,  cannot  rely 
on  them  to  calculate  a  benefit.  In 
rebuttal,  Leclerc  argues  that  the  events 
are  on  the  record  and  verified. 

DOC  Position 

We  disagree  with  respondents  that 
our  calculation  of  the  benefit  conferred 
by  a  long-term  loan  during  the  POI 
cannot  reflect  events  subsequent  to  the 
POL  For  example,  if  we  learn  during 
verification  that  scheduled  payments  on 
the  loan  virere  missed  during  the  year 
following  the  POI,  it  is  appropriate  to 
reflect  those  missed  payments  in  our 
calculation.  This  is  because  when  we 
are  calculating  the  grant  equivalent  of  a 
long-term  loan  we  necessarily  include 
infwmation  about  expected  pajrments 
under  the  loan.  Where  actual  payments 
differ  from  expected  payments,  we 
reflect  the  actual  payments  to  increase 
the  accuracy  of  our  calculation. 

Our  examination  of  the  post-POI 
information  was  sufficient  to  determine 
that  the  information  provided  is 
generally  consistent  with  information 
submitted  in  Leclerc's  questionnaire,  as 
%vell  as  other  information  provided  by 
the  GOQ,  which  was  folly  verified. 
Therefore,  as  facts  available,  we  have 
decided  to  use  the  post-POI  information 
to  achieve  accurate  calculations  of  the 
benefits  ccmferred  by  these  loans. 

Comment  16  (The  Department  Should 
Use  its  Long-term,  Variable-rate 
Methodology  for  SDI  Loans) 

Leclerc  maintains  that  the 
Department's  approach  to  calculating 
the  benefit  under  the  SDH  and 
Subsidiary  Agreement  programs  is 
internally  inconsistent,  and  that  the 
variable  rate  methodology  could  be  used 
_  for  the  SDI  loans.  While  Leclerc  notes 
'  that  we  changed  our  methodology  in 
order  to  account  for  the  premia,  they 
state  that  the  underlying  loans  are 
actually  variable  rate  loans. 
Furthermore.  Lecloc  notes  that  the  first 
option  in  the  Department's  long-term, 
variable-rate  benchmark  hierarchy  is  to 


use  the  interest  rate  on  a  variable-rate, 
lone-term  benchmark  loan. 

Tne  GOQ  notes  that  the  Department 
prudently  deviated  fit)m  its  traditional 
methodolo^  to  account  for  the  foil 
costs  to  theborrower.  However,  the 
GOQ  notes  that  the  Department  might 
choose  to  revert  to  its  traditional 
methodology. 

Petitioner  contends  that  the  SDI  loans 
cannot  be  treated  as  variable  rate  loans 
because  of  events  subsequent  to  the  POI 
that  preclude  the  use  of  the 
Department's  long-term,  variable-rate 
methodology. 

DOC  Position 

We  disagree  with  Leclerc  that  the 
Department  should  revert  to  using  its 
long-term,  variable-rate  methodology. 
As  we  explained  in  our  Preliminary 
Determination,  there  are  several  features 
of  these  loans  that  lead  us  to  conclude 
that  our  variable-rate  loan  methodology 
is  not  capable  of  measuring  the  benefits 
conferred  by  these  loans.  Therefore,  we 
have  continued  to  apply  our  long-term, 
fixed-rate  loan  methodology. 

Comment  17  (Extent  to  Which  the  1995 
SDI  Loan  Provided  a  1995  Benefit  to 
Leclerc) 

The  GOQ  and  Leclerc  argue  that  the 
authorized  portion  of  the  1995  SDI  loan 
disbursed  during  the  POI  should  not 
have  been  countervailed  because  no 
payments  were  due  or  would  have  bem 
due  under  comparable  financing  during 
the  POL  The  GOQ  and  Leclerc  state  that 
the  Department's  Proposed  Regulations 
and  prior  practice  dictate  that  it 
countervail  a  benefit  "at  the  time  a  firm 
is  due  to  make  a  payment  on  the  loan." 
(See  Proposed  Regulations,  355.48(a), 
(b)(3)).  Leclerc  cites,  among  others,   - 
Final  Results  of  Countervailing  Duty 
Administrative  Review:  Certain  Iron- 
Metal  Casings  From  India.  61  FR  64687 
(December  6, 1996)  in  which  the 
Department  calculated  the  benefit  as 
having  been  received  when  the  first 
interest  payment  was  made,  despite  the 
feet  that  interest  had  accrued  in  the 
prior  year. 

If  the  Department  continues  to  assign 
a  benefit  to  1995  &t>m  the  1995  SDI 
loan,  the  GOQ  and  Leclerc  argue  that 
the  Department  should  not  include 
amounts  that  were  authorized,  but  not 
disbursed  during  1995.  Including  the 
amounts  that  were  not  disbursed  would 
violate  Article  19  of  the  Uruguay  Round 
Agreement  on  Subsidies  and 
Countervailing  Measures  because. 
Leclwc  argues,  it  could  not  have 
benefited  during  the  POI  fit>m  funds 
that  were  not  di^ursed. 

Petitioner  claims  that  the  Department 
was  omsistent  writh  its  regulations  in 


finding  a  benefit  fit>m  the  1995  SDI  loan 
because  it  calculated  the  loan's  grant 
equivalent.  Petitioner  notes  that  section 
355.48(b)  of  the  Department's  Proposed 
Regulations  state  that  "(the  benefit) 
occurfs)  in  the  case  of  a  grant  *  *  *  at 
the  time  a  firm  receives  the  grant  or 
equity  infosion."  Thus  the  benefit  on 
the  1995  loan  occurred  at  the  time  of 
receipt  (i.e.,  during  the  POI).  Petitioner 
further  argues  that  the  cases  cited  by  the 
GOQ  and  Leclerc  do  not  apply  to  the 
loan  in  question  because  in  all  the  cited 
cases  the  loans  in  question  are  short- 
term  loans,  in  which  the  Department 
does  not  calculate  a  grant  equivalent. 
Moreover,  Petitioner  contends  that  the 
methodology  proposed  by  the  GOQ  and 
Leclerc  is  not  consistent  with  economic 
logic  because  it  would  preclude  the 
Department  from  finding  a  benefit  on  a 
loan  with  lengthy  payment  deferrals  if 
the  recipient  coiUd  show  that  it 
obtained  a  similar  loan  from  commercial 
lenders. 

DOC  Position 

We  agree  with  respondents.  While  we 
have  cuculated  a  grant  equivalent  for 
the  SDI  loans,  the  underlying 
instrument  continues  to  be  a  loan.  If 
there  is  no  effect  on  the  recipient's  cash 
flow  during  the  POI  (i.e.,  no  payment 
would  have  been  made  on  the 
benchmark  loan  during  the  POI),  there 
is  no  benefit  attributable  to  the  POI.  (See 
Fjna7  Affirmative  Countervailing  Duty 
Determinations:  Certain  Steel  Products 
from  France,  58  FR  37304  Ouly  9, 1993) 
and  Final  Affirmative  Countervailing 
Duty  Determination:  Brass  Sheet  and 
Strip  from  France.  52  FR  1218. 1221 
Oanuary  12, 1987).) 

Furthermore,  based  on  the 
Department's  practice  of  calculating  a 
benefit  at  the  time  a  payment  is  due  on 
the  benchmark  loan,  we  have  found,  in 
this  instance,  that  the  benefit  confeired 
by  the  SDI  loans  should  be  attributed  to 
the  year  subsequent  to  disbursement 
because  no  payments  were  due  on  the 
benchmark  loans  until  that  time. 

Because  we  have  decided  that  a 
benefit  diould  not  be  calculated  for  the 
1995  SDI  loan,  we  do  not  reach  the 
countervailability  of  the  undisbursed 
amount 

Comment  18  (SDI  Loans  Should  be 
Treated  as  Grants  or  the  Methodology 
Should  be  Revised) 

As  adverse  fects  available,  petitioner 
asserts  that  the  SDI  loans  should  be 
treated  as  grants  offset  only  by 'verified 
payments.  If  the  Department  does  not 
treat  the  SDI  loans  as  grants,  it  should: 
(1)  use  only  v«ified  payments  in  the 
repayment  stream;  (2)  considw 
principal  outstanding  at  the  end  of  the 
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loan  term  to  be  forgiven;  (3)  use  a 
benchmark  interest  rate  of  20  percent; 
(4)  assume  there  will  be  no  extension  of 
due  dates;  (5)  assume  any  shares  of 
Leclerc  that  SDI  might  acquire  will  have 
no  value;  and  (6)  treat  the  SDI  loans  as 
export  subsidies. 

Such  measures  are  justiRed,  according 
to  petitioner,  because  Leclerc  Coiled  to 
provide  the  Department  with  pertinent 
information  about  the  SDI  loans  prior  to 
verification.  This  omission  constitutes  a 
serious  material  misrepresentation,  in 
petitioner's  view.  Despite  being 
requested  by  the  Deputment  in  the 
questionnaire  to  provide  such 
information.  Leclerc  failed  to  do  so. 
Petitioner  asserts  that  it  is  Etepartment 
piactice  to  use  facts  available  when  a 
party  "withholds  information  that  has 
been  requested"  (see  776(a]  of  the  Act). 
Additionally,  because  the  SDI 
regulations  state  that  it  can  enter  into 
agreements  with  distressed  borrowers, 
any  SDI  loan  terms  are  suspect  and, 
thus,  cannot  be  used  for  bcniefit 
calculations. 

Leclerc  argues  that  petitioner's 
insistence  on  the  use  of  adverse  facts 
available  is  without  merit  because 
Leclerc  has  cooperated  fiilly  with  the 
Department.  The  Department  has 
conducted  two  successful  verifications 
with  the  GOQ,  the  GCK!  and  Leclerc. 
Leclerc  claims  that  its  voluntary 
submission  of  minor  additional 
information  discovered  during  the 
course  of  preparing  for  verification 
substantiates  its  cooperation. 
Specifically,  Leclerc  states  that  the 
Diepartment's  standard  questionnaire 
simply  asks  that  parties  report 
difiisrences  between  what  the  loan 
agreement  requires  and  what  a  party 
actually  paid. 

Additionally,  Leclerc  claims  that 
there  is  no  legal  precedent  or  aigimient 
that  would  justify  treating  the  SIX  loans 
as  grants,  and  that  there  is  no  evidence 
on  the  record  that  the  loans  are  grants. 
Thus,  the  Department  should  continue 
to  analyze  the  SDI  financing  as  loans. 
Leclerc  and  the  GCX^  argiie  that  Leclerc 
continues  to  have  a  legal  obligation  to 
repay  its  SDI  loans,  thus  no  forgiveness 
has  occurred.  Moreover,  section 
3SS.44(k)  of  the  Imposed  Repilations 
requires  the  Department  to  recognize 
loan  forgiveness  as  a  grant  "at  the  time 
of  the  assumption  or  forgiveness." 
Leclerc  asserts  that  petitioner's  other 
methodological  suggestions  are 
groundless.  The  events  subsequent  to 
the  POI  afiiacting  the  SDI  loans  are 
indeed  on  the  record  and  verified,  but 
these  events  are  irrelevant  because  they 
occurred  after  the  POL 


DOC  Position 

In  this  instance,  we  do  not  believe 
that  Leclerc's  late  submission  of 
information  concerning  events 
subsequent  to  the  POI  requires  that  the 
Department  use  adverse  facts  available. 
While  we  have  included  the  post-POI 
information  in  our  calculations  to  make 
them  more  accurate,  our  investigation 
has  clearly  focussed  on  information 
from  years  prior  to  and  including  the 
POI. 

Further,  we  agree  with  Leclerc  and 
the  GOQ  that  the  Proposed  Regulations 
state  that  a  benefit  from  loan  forgiveness 
usually  occurs  when  the  loan  is 
forgiven.  We  disagree  with  petitioner 
that  the  loans  should  be  treated  as 
grants  simply  becaiise  SDI  can 
renegotiate  loan  terms  with  its  clients. 
Commercial  lenders  also  typically  have 
the  freedom  to  change  the  terms  when 
dealing  with  a  distressed  borrower. 

Regarding  treating  the  SDI  financing 
as  a  grant,  the  Department's  GIA  at 
37255  sets  out  the  standard  for 
determining  whether  an  instrument 
should  be  considered  a  grant: 

We  have  distinguished  grants  from  botli 
debt  and  equity  by  defining  grants  as  funds 
provided  without  expectation  of  a:  (1) 
Repayment  of  the  grant  amount,  (2)  payment 
of  any  kind  stemming  direcdy  from  the 
receipt  of  the  grant,  or  (3)  claim  on  any  funds 
in  case  of  company  liquidation,  (parenthesis 
omitted)  .,, 

Based  (m  the  above,  the  SDI  loans 
should  not  be  conudered  grants  because 
the  SDI  financing  does  not  meet  any  of 
the  three  criteria.  Moreover,  in 
distinguishing  between  equity  and 
loans,  the  GIA  at  37255  states: 

Loans  typically  have  a  specified  date  on 
which  the  last  remaining  payments  will  be 
made  and  the  obligation  Of  the  company  to 
the  creditor  is  fulfilled.  Even  if  the 
instrument  has  no  pre-set  repayment  date, 
but  a  repayment  obligation  exists  when  the 
instrument  is  provided,  the  instrument  has 
characteristics  more  in  line  with  loans  than 
equity. 

While  certain  aspects  of  repayment 
under  the  SDI  loans  are  more  flexible 
than  that  of  a  standard  commercial  bank 
loan,  as  reflected  in  its  financial 
statements,  Leclerc  had  a  repayment 
obligation  to  SDI  during  the  POI.  Thus, 
we  find  no  basis  on  which  to  consider 
the  SDI  loans  to  be  a  grant 

Summary 

Baaed  on  the  four  countervailable 
programs  described  above,  the  aggregate 
ad  valorem  rate  is  0.57  percent.  This 
rate  is  de  minimis,  pursuant  to  703(b)(4) 
of  the  Act.  Therefore,  we  determine  that 
no  benefits  which  constitute  boimties  or 
grants  within  the  meaning  of  the 


countervailing  duty  law  are  being 
provided  to  manufecturers,  producers  or 
exporters  of  LHF  in  Canada. 

Verificatioii 

In  accordance  with  secticm  782(i)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials,  and 
examination  of  relevant  accounting 
records  and  original  source  documents. 
Our  verification  results  are  outlined  in 
detail  in  the  public  versions  of  the 
verification  reports,  whicbare  on  file  in 
the  Central  Records  Unit  {Room  B-OQQ 
of  the  Main  Commerce  Building). 

Relnni  or  Destruction  of  Pn^rietary 
InformatioD 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Ordw  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
infcmnation  disclosed  under  APO  in 
accordance  with  19  CFR  35S.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  detmmination  is  published 
pursuant  to  section  705(d)  of  the  Act. 

Dated:  January  27, 1997. 
Kabart  S.  LaRnasa. 

Acting  Assittant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-2715  Piled  2-3-97;  8:45  am] 


U.S.  Automottv*  Parts  Advisory 
MNiMiNiwe,  vKMea  MMong 

AQGNCY:  International  Trade 
Administration,  Commerce. 
ACnON:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

summary:  The  U.S.  Automotive  Parts 
Advisory  Comijiittee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
mari^ets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Seonetary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
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Department's  initiatives  to  increase  ' 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  the  current  status  of  U.S-Japan 
automotive  trade  and  APAC's  future 
activities. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  on  February  18, 1996  from  10:00 
a.m.  to  3K)0  p.m.  at  the  U.S.  Department 
of  Commerce  in  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Afbirs.  Trade  Development.  Room 
4036.  Washington.  D.C.  20230. 
telephcme:  (202)  482-1418. 
SUPPLBSNTARY  MFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  10, 
1996,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C  5S2b(c)(4)  and  (9)(B).  A  copy  of 
the  Notice  of  Determination  is  available 
for  public  inspection  and  copjring  in  the 
Department  of  Commerce  Records 
Inspection  Facility,  Room  6020.  Main 
Commerce. 

Ditsd:  January  27, 1907. 
|aka  White. 

Acting  Dinctor,  Office  of  Automotive  Affain. 
(FR  Doc  97-2671  Filed  2-3-97: 8:45  am) 


Techfwiooy  AdinlnMratton 
Techfricel  Advleovy  Oofmnitlee  to 


rnif  eeeinn  fttenderrt  for  Ww  f^f^hf^ 
Key  Msnegement  hiflrestnictiMre; 


AQGNCV:  Technology  Administration, 

Commerce. 

ACTION:  Notice  of  open  meeting. 


r:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  App., 
notice  is  hereby  given  that  the  Technical 
Advisory  Committee  to  Develop  a 
Federal  Information  Processing 
Standard  for  the  Federal  Key 
Management  Infrastructure  will  hold  a 
meeting  on  February  l»-20, 1997.  The 
Technical  Advisory  Committee  to 
Develop  a  Federal  Information 


Processing  Standard  for  the  Federal  Key 
Management  Infrastructure  was 
established  by  the  Secretary  of 
Commerce  to  provide  industry  advice  to 
the  Department  on  encryption  key 
recovery  for  the  federal  government.  All 
sessions  will  be  open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
February  19  and  20  from  9:00  a.m.  to 
6:00  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Sheraton  Hotel  at  2500  Mason 
Street,  San  Francisco,  California. 
FOR  FURTHBI  MFORMATION  CONTACT: 
Edward  Roback,  Committee  Secretary 
and  Designated  Federal  Official, 
Computer  Security  Division,  National 
Institute  of  Standards  and  Technology, 
Building  820,  Roam  426,  Gaitheraburg, 
Maryland,  20899;  telephone  301-975- 
3696.  Please  do  not  call  the  conference 
facility  regarding  details  of  this  meeting. 

Agenda 

February  19. 1997 

G|pening  Remarks 
Chairperson's  Remarks 
News  Updates 
Status  Update  of  Working  &oup 

Formation  and  Activities 
Federal  Agency  Requirements/ 

Perspectives  Briefings 
Foreign  Government  Perapectives 

February  20. 1997 

Intellectual  Property  Briefing 

Federal  Standards  Backgroimd  Briefing 

Discussion  of  Requirements 

Wincing  Group  Issues/Activities 

Public  Participation 

Plans  for  Next  Meeting 

Closing  RonariES 

Note  that  the  items  in  this  agenda  are 

tentative  and  subject  to  change  due  to 

logistics  and  speaker  availability. 

Public  Participation 

The  Committee  meeting  will  include 
a  period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  conunents  from  tlM 

gublic  Each  speaker  will  be  limited  to 
ve  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  individual  identified  in 
the  FOR  FURTHER  INFORMATION  section.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  tb  the  Committee 
at  any  time.  Written  comments  should 
be  directed  to  the  Technical  Adviscuy 
Committee  to  Develop  a  Federal 
Information  Processing  Standard  for  the 
Federal  Key  Management  Infrastruct\ire, 
Building  820,  Room  426,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland,  20899.  It  would 
be  appreciated  if  sixty  copies  could  be 
submitted  for  distribution  to  the 
Committee  and  other  meeting  attendees. 


Additional  information  regarding  the 
Committee  is  available  at  its  world  wide 
web  homepage  at:  http://c8rc.nist.gov/ 
tacdfipsflcmi/. 

Should  this  meeting  be  canceled,  a 
notice  to  that  effect  will  be  published  in 
the  Federal  Register  and  a  similar 
notice  placed  on  the  Committee's 
electronic  homepage. 
Mark  Bohamioii, 
Oiief  Counsel  for  Technology. 
(FR  Doc  97-2739  Filed  2-3-97;  8:45  am) 
MUMQ  OOOC  M10-1S-M 


COMMrriEEFORTHE 
IMPLEMEHTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man  Made  F\bm  TaxMla 
Products  Produced  or  Manufactured  in 


January  29, 1997. 

AOBICY:  Committee  for  the 

Implunentation  of  Textile  Agreements 

(CTTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

ffFECnVE  date:  February  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  RosS 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Cranmerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  <tf  these  limits,  refer  to  Uie  Quc^ 
Status  Reports  posted  on  the  bulletin 
boards  of  of  eadi  Custrans  port  or  call 
(202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

8UPPLEMBITARY  MFORMATKM: 

Andiority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  Uruguay  Roand  Agreements 
Act 

The  current  limits  for  Categraies  339 
and  638/639  are  being  reduced  for 
carryforward  applied  to  1996  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbera  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schmlule  of  the  United  States  (see 
Federal  Regbter  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68245,  published  on 
December  27, 1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  purauant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
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Agreement  on  Textiles  and  Qothing.  but 

are  designed  to  assist  only  in  the 

implementation  of  certain  of  their 

provisions. 

D.  Midiael  HntdiiiiMm, 

Acting  Chainnan,  CommittBefdrthe 

Implementation  of  Textile  Affvements. 

Committee  for  the  Implementetimi  of  Textile 


Janiiary  29, 1997. 
Commissioner  of  Customs, 
Department  of  the  Treasuty,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  expoted 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31, 1997. 

Effective  on  PfA>ruary  4, 1997,  you  are 
directed  to  reduce  the  limits  the  following 
categories,  as  provided  for  imder  the  terms  of 
the  Uruguay  Round  Agreements  Act  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Categoiy 

AdKntodiimit 

339 

63W639 _   .. 

1.161 .463  dozen. 
389,337  dozea 

^The  NmNs  have  not  been  adMted  to  ao- 
oount  for  any  imports  expofted  aftor  December 
31, 1996. 

The  Coaimittee  for  the  Implementation  of 
Textile  Agreements  has  detmnined  that 
these  actions  fall  within  the  foreign  a&tirB 
exception  to  the  rulemaking  provisions  of  5 
U.S.C553(a)(l). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chainnan.  Committee  for  the 
bnpiementation  of  Textile  Agreements. 
IFR  DQC97-2687  Filed  2-3-97;  8:45  am] 
■LUNG  oooi  ma  dw  f 


CONSUMER  PRODUCT  SAFETY 
COMMSSION 

Sunshine  Act  Meeting 

AQENCV:  U.S.  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

TME  AND  DATE:  Tuesday,  February  11, 

1997,  lOKX)  a.m. 

LOCATKM:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public 

MATTER  TO  BE  CONSIOEnEO 

Petroleum  Distillates 

The  staff  will  Inief  the  Commission  on 
a  staff  recommendation  that  the 
Commission  publish  an  advance  notice 


of  proposed  rulemaking  and  begin  a 
rulemaking  proceeding  to  require  child- 
resistant  packaging  of  consumer 
products  that  contain  petroleum 
distillates. 

For  a  recorded  message  containing  the 
latest  agenda  information,  adl  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOfTIONAL 

MFORMATKM:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Dated:  January  31, 1997. 
Sadye  E.  Dnaa, 
Secretary. 
[FR  Doc  97-2872  FUed  1-31-97;  2:16  pm| 


DEPARTMENT  OF  EDUCATION 

Notice  of  Propoe«d  InformatkNi 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTKM:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperworic  Reduction  Act  of  1995. 
DATES:  Interested  persons  are' invited  to 
submit  comments  on  «■  before  March  6. 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addreraed  to  Patrick 
J.  Sherrill,  Departmoit  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  WrORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
{JDD)  may  call  the  Federal  Information 
Relay  Service  (FKS)  at  1-800-877-8339 
betwisen  8  a.m.  and  8  p.m..  Eastern  time, 
M(mday  through  Friday. 

SUPPLEMENTARY  MFORMATION:  Section 
3506  of  the  Paperworic  Reduction  Act  of 
1995  (44  U.  S.  C  Chapter  35)  reqiiires 
that  the  Office  of  Management  and 
Budget  iOMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMBjoKy  amend  or 


waive  the  requirement  for  public 
consultation  to  the  ext«it  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
propoMd  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
pubUc  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 
Dated:  January  29, 1997. 
GtariaParkar. 

Director,  Information  Resources  Managanent 
Group. 

Office  ofEducerionei  leseaich  and 
bnproveuient 

Type  of  Review.  Reinstatement. 

Title:  Beginning  Postsecondary 
Students  Longitudinal  Study  First 
Follow-Up  1996-1998  (BPS:  96/98). 

Frequency:  On  Occasicm. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Reporting  Burden  and  Recordkeeping: 
Responses:  846. 
Burden  Hours:  404. 

Abstract.  The  purpose  of  the 
Beginning  Postsecondary  Students 
Longitudinal  Study  First  Follow-Up  is 
to  continue  the  series  of  longitudinial 
data  collection  efforts  started  in  1996 
with  the  National  Postsecondary 
Student  Aid  Study  to  enhance 
knowledge  concerning  progress  and 
persistence  in  postseamdary  education 
for  new  entrants.  The  study  will  address 
issues  such  as  progress,  persistence,  and 
completion  of  postsecondary  education 
programs,  entry  into  the  woric  force,  the 
relationship  between  experiences 
during  postsecondary  education  and 
various  societal  and  personal  outcomes, 
and  returns  to  the  individual  and  to 
society  on  the  investment  in 
postsecondary  education.  Individuals 
who  first  entered  postsecondary 
education  in  the  1995-96  academic  year 
will  be  surveyed  by  telephone. 
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Office  of  Educational  Raaearch  and 
bnpi  Of  ement 

Type  of  Review:  Reinstatement. 

Title:  Combined  Applicatian  for  the 
Field-Initiated  Studies  Educational 
Research  Grant  Program. 

Frequency:  Annually. 

Af^cted  Public:  Individuals  or 
households:  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't.  SEAs  for 
LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  750. 
Burden  Hours:  11.250. 

Abstract:  This  information  collection 
allows  institutions  of  higho^  education; 
state  and  local  education  agencies; 
public  and  private  organizations, 
institutions,  and  agencies;  and 
individuals  to  apply  for  grants  under  the 
Field-Initiated  ^dies  Program 
supported  by  five  National  Research 
Institutes.  Funds  will  support 
educational  research  that  will  improve 
American  education. 

[FR  Doc  97-2654  Filed  2-3-97;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Tederil  Energy  fWgullOfy 
\jOfiinM9eiiiii 

r.NotloeofFUIng 


January  29, 1997. 

Take  notice  that  on  January  23. 1997. 
K  N  Interstate  Gas  Transmission 
Company  (KNI)  submitted  additional 
infonnation  concerning  its  staSdards  of 
conduct  in  respoise  to  the 
CcHnmission's  December  24, 1996 
order.'  » 

KNI  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeiding.  Any 
person  desiring  to  be  heard  at  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Enngy  Regulatory  Qnnmission.  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  sudi  motions  to  intervene  or  protest 
should  be  filed  on  or  before  February 
13, 1997.  Protests  will  be  considered  by 
the  CommissJMi  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  virishing  to 
become  a  party  must  file  a  motion  to 


intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

LokD.CadwU, 

Secretary. 

(PR  Doc  97-2650  FUed  2-3-97;  8:45  am) 

■UMM  oooe  tnr-ot-M 

[Docket  No.  11096-14-001] 

K  N  Watttenberg  Transmission.  LLC; 
NotlcaofRling 

January  29, 1997. 

Take  notice  that  on  January  23. 1997. 
K  N  Watttenberg  Transmission.  L.L.C 
(KNW)  submitted  revised  standards  of 
conduct  in  response  to  the 
CommissicHi's  December  24, 1996 
order,  >  Order  Nos.  497  et  seq.'  and 
Order  Nos.  566,  et  seq.^ 

KNW  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding.  Any 
person  desiring  to  be  heard  at  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  witii  the  Fedoral 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C 
20426.  in  accordance  with  Rules  211  or 
214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intovene  or  protest  should  be  filed  on 
or  before  FetMuary  13, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 


•  77  FBacisi.30s  (isas). 


•  77  FERC  181,309  (1986). 

>Ord«  Na  497.  S3  FR  22139  Onaa  14. 1888), 
FERC  Stats.  *  Rag*.  1988-1980 1 30320  (1888): 
Ordar  Na  497-A.  oidar  OR  rahaoriqg,  54  FR  S2781 
(Dacambar  22. 1988).  FBRC  Stats,  a  Ra|L  1888- 
1998 1 30  MS  (1888):  Oniar  Na  497-B,  Older 
gKtending  sunset  dala.  55  FR  53291  (Dacambar  28, 
1990),  FESC  Stats,  a  Rags.  1888-1880 1 30M8 
(1880);  (Mar  Na  4e7-C  order  extending  sunrnt 
dote,  57  FR  8  Oanoarr  2, 1882).  FERC  Stats,  a  Rage. 
1991-1988 1 3a834  (1981).  caiMarii«  daniad.  57  FR 
5815  (Fafaruary  la  1882).  58  FERC  1 61,138  (1882); 
Tennaoo  Gas  v.  FERC  (afflnnad  in  part  and 
remanded  in  part).  968  F.  2d  1187  (D.C  Or.  1982), 
Order  Na  487-0.  order  on  remand  and  extending 
euneet  dale,  FERC  Stats,  a  Hags.  1881-1886 
1 30,958  (Dacanber  4. 1992).  57  FR  58878 
OJaomber  14. 1882):  Order  Na  487-8,  Older  on 
rehearing  and  extending  euneet  date,  58  FR  Z43 
(January  4. 1884).  FERC  Stats,  a  Rage.  1881-1886 
1 30.887  (Deoanober  23, 1883);  Order  Na  497-F. 
order  denying  lafcaoiim  and  granting  cfaripcotion, 
58  FR  15336  (April  1. 1884).  86  FERC  161347 
Otiiarch  24. 1884);  and  Order  Na  487-G,  Older 
atmdiiy  sunset  dote.  58  FR  3284  (Jvna  26, 1884). 
FERC  Stats,  ft  Rage.  1881-1986 1 30.886  (Jana  17. 
1884). 

*  Standards  o<Caadnct  and  Raporting 
Raquiiaments  far  IVansportatian  and  Affiliate 
Tranaactions.  Order  Na  586. 58  FR  32885  (Jnna  27, 
1994).  FERC  Stats,  ft  Rags.  1881-1886 1 30.887 
Ouna  17, 1904);  Order  Na  506-A.  order  on 
leAaorii^  59  FR  52886  (October  20, 1884),  88  FERC 
161/>44  (October  14. 1894):  Order  Na  566-B.  order 
on  rebeahng.  58  FR  65707.  (December  21. 1884),  88 
FERC  161334  (DeoenbK  14, 1884). 


be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissirai  and  are  available  for  public 
inspection. 
LafaD-Caahell. 
■Secretory. 

[FR  Doc  97-2651  FUed  2-3-97;  8:45  am) 
I  COOl  8717-81-11 


[Docfcst  Noe.  CP96^7»0-000  and  CP97-071- 
000) 

Nautilus  PIpalins  Company,  LLP.  ANR 
PlfMlns  Company.  Nolica  of  sua  Visit 
for  tha  Propoaad  NauWus  Proisct  and 
ttM  ANR  Paneraon  Looping  Projact 

January  29, 1997. 

On  February  4  and  5, 1997.  the  Office 
of  Pipeline  Regulation  staff  will  omduct 
a  site  visit  with  representatives  of 
Nautilus  Pipeline  Company,  L.L.C. 
(Nautilus)  and  ANR  Pipeline  Company 
(ANR)  of  the  locations  related  to  the 
facilities  proposed  in  the  Nautilus 
Pipeline  Project  and  the  ANR  Patterson 
Looping  Project,  respectively,  in  St 
Mary's  Parish,  Louisiana.  All  interested 
parties  may  attend.  Those  planning  to 
attend  must  provide  their  own 
transportation. 

Procedural  infonnation  about  the 
proposed  projects  are  available  from  Mr. 
John  Wisniewski,  Project  Manager  for 
Nautilus'  Project,  at  (202)  208-1073  or 
Ms.  Jennifer  Gc^gin.  Project  Manager  for 
ANR's  Project,  at  (202)  ^|D8-2226. 
iD.1 


Secivliuy. 

(FR  Doc  97-2648  Filed  2-3-97;  8:45  am] 
I  COM  snr-et-M 


(Docltsi  No.  CP97-191-00Q1 

Nodham  Natural  Qaa  Company;  Notioa 
of  Raquaat  Under  Blankat 
Authorization 

January  29. 1997. 

Take  notice  that  on  January  10. 1997, 
NtMthem  Natural  Gas  Company 
(Northern)  1111  South  103rd  Street. 
Omaha.  Nriiraska  68124-1000,  filed  in 
Docket  No.  CP97-191-000  a  request 
pursuant  to  Section  157.205  and 
157.208  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.208)  for 
authorization  to  install  and  operate  five 
new  compressOT  units,  with 
appurtenances,  at  the  Sublette 
Compressor  Station  located  in  Seward 
County,  Kansas.  Northern  makes  such 
request  under  its  blanket  certificate 
issued  in  Docket  Na  CP8Z-401-000 


UMI 
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pursuant  to  Section  7  of  tlie  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public-inspection. 

Specifically,  Northern  proposes  to 
install  and  operate  three  high  speed 
1,400  Hp  reciprocating  units  and  two 
6,960  Hp  gas  turbine  compressor  units, 
at  its  Sublette  Ck)mpressor  Station. 
Northern  states  that  it  intends  to  use  the 
five  proposed  compressors  in  lieu  of  the 
ten  units  that  Northern  is  proposing  to 
abandon  in  a  companion  application 
that  it  filed  in  Docket  No.  CP97-igo- 
000.  It  is  stated  that  the  ten  units  that 
Northern  proposes  to  abandon  in  the 
companion  filing  were  installed  in  the 
late  1940'8  and  early  1970's.  and  that 
parts  are  not  readily  available  for 
maintenance  or  repair.  Northern  avers 
that  the  five  new  units  that  it  is 
proposing  to  install  and  operate  in  this 
filing,  will  eliminate  the  need  for  the 
old  and  near  obsolete  units. 

Northern  estimates  the  cost  to  install 
the  proposed  fodlities  to  be 
$18,169,257.  Northern  states  that  the 
proposed  units  will  provide  the  ability 
for  remote  operation  from  a  central 
location,  reduce  air  onissions,  and 
provide  for  more  overall  efficient 
operation  of  the  Sublette  Compression 
Station.  It  is  further  stated  that  the 
proposed  facilities  are  designed  to 
maintain  existing  pipeline  capacity,  and 
that  Northern  does  not  anticipate  an 
increase  in  capacity  as  a  result  of  the 
installation  of  the  proposed  compressor 
units. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  efiiBctive  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  te  Secticm  7  of 
the  Natural  G«^  Act. 


iD.( 

Secretary. 

IFR  Doc  97-2653  Filed  2-3-97;  8:45  am) 
I  oooc  •nr-ot-M 


[DodMt  Na  CPt7-206-000I 

Southern  Natural  Qas  Company; 
Notice  of  Requeat  Under  Blanket 
AutlKHlzation 

January  29, 1997. 

Take  notice  that  on  January  24, 1997, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563, 
Birmingham,  Alabama  35202-2563, 
filed  in  Docket  No.  CP97-205-000  a 
request  pursuant  to  Sections  157.205 
and  157.216  of  the  Commission's 
Regulations  under  the  Natiual  Gas  Act 
(18  CFR  157.205, 157.216)  for 
authorization  to  abandon  certain 
measurement  facilities  at  certain  farm 
tap  locations  in  Louisiana,  Mississippi, 
and  Alabama,  under  Southern's  blanket 
certificate  issued  in  Docket  No.  CP82- 
406-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Southern  proposes  to  abandcm:  (1)  the 
).Q  Kemp  Farm  Tap,  located  in  West 
Carroll  Parish,  Louisiana,  (2)  United 
Cement  No.  1  and  No.  2  Farm  Taps, 
both  located  in  Lowndes  County, 
Mississippi,  (3)  the  Fannie  Strickland 
Farm  Tap,  located  in  Elmore  County, 
Alabama,  and  (4)  the  L.A. Walter  Farm 
Tap.  located  in  West  Carroll  Parish, 
Louisiana. 

Southern  states  it  seeks  to  abandon 
these  farm  tap  facilities  because  it  no 
longer  provides  service  to  the  customers 
located  at  any  of  the  five  farm  taps. 

Any  person  or  the  Commission's  staff 
may.  %vithin  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  R^ulations  under  the 
Natiual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
LoitD.CaaiMli. 
Secretary. 

(FR  Doc  97-2649  Filed  2-3-97;  8:45  am) 
MJJNQ  OOOK  •n7-«f'« 


[OockM  No.  ERM-4904-001,  el  aL] 

Louiaville  Qaa  A  Electric  Company,  at 
al.  Electric  Rale  and  Corporala 
Regulation  FMinga 

January  29, 1996. 

1.  Louisville  Gas  k  Electric  Company 

(Docket  No.  ER96-2904-001I 

Take  notice  that  on  January  10, 1097. 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  its  refund  report  in 
the  above-refarenuoed  docket. 

Comment  date:  February  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Rochester  Gas  ft  Electric  Corporation 

(Docket  No.  ER97-60S-a00l 

Take  notice  that  December  26, 1996, 
Rochester  Gas  &  Electric  Corporation 
tendered  for  filing  an  amendment  in  the 
above-referenced  doci»t. 

Comment  dirte:  Fetmiary  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Union  Elactrk  Coaqtany 

(Docket  No.  ER97-1l4»-000l 

Take  notice  that  on  January  8, 1997, 
Union  Electric  Company  (UE)  tendered 
for  filing  a  Service  Agreem«it  for  Non- 
Firm  Point-to-P(rint  Transmission 
Service  dated  January  3, 1997  between 
Tlie  Power  Company  of  America.  LJ*. 
(PCA)  and  UE.  UE  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
UE  to  provide  transmission  service  to 
PCA  pursuant  to  UE's  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Nordiera  Indiana  Public  Service 
Company 

(Docket  No.  ER97-1 240-000) 

Take  notice  that  on  January  14, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
CNG  Power  Services  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  CNG 
Powo-  Services  Corporation  pursuant  to 
the  Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1416-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company.  75  FERC 
161.213  (1996).  Northern  Indiana 
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Public  Service  Company  tias  requested 
tliat  the  Service  Agreement  be  allowed 
to  become  efiiective  as  of  January  31, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  Felmiary  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  Indiana  Public  Service 
Company 

(Docket  Na  ER97-1241-000I 

Take  notice  that  on  January  14, 1997. 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  the  following: 

Exhibit  B,  Supplement  to  Service 
Agreement  between  Northern  Indiana  Public 
Service  Company  and  the  Town  of  Argos 
which  covers  the  supply  of  electric  energy  at 
the  delivery  point  located  on  Dewey  Street 
(writhout  Michig9n  Street.  Argos,  Indiana. 
The  legal  description  of  the  Aigos  Delivery 
Point  is  the  SB  1/4  of  Section  M20,  T32N, 
R2E  (Dewey  Street  without  Michigan  Street), 
in  the  Town  of  Argos,  Walnut  Township, 
Marshall  County.  Indiana. 

Northern  Indiana  Public  Service 
Company  requests  an  effective  date  of 
November  1, 1996,  for  Exhibit  B,  the 
date  upon  which  service  did  commence, 
and  further  requests  waiver  of  the 
Commission's  notice  requirements. 

Copies  of  this  filing  have  been  served 
upon  all  customers  receiving  electric 
service  under  NIPSCO's  FERC  Electric 
Service  Tariff,  Fourth  Revised  Volume 
No.  1,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  Indiana  Pnblk  Service 
Company 

(Docket  No.  ER97-1 24  2-000) 

Take  notice  that  on  January  14, 1997, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana),  tendered 
for  filing  Eleventh  Revised  Sheet  No.  3 
to  its  FERC  Electric  Service  Tariff, 
Fourth  Revised  Volume  No.  1,  which 
has  been  revised  to  include  an 
additional  delivery  point  for  Wabash 
Valley  Power  Association  at  its 
Kankakee  Valley  REMC  service  area. 
Northern  Jndiana  Public  Service 
Company  also  tenders  for  filing  the 
following: 

Eleventh  Revised  Sheet  No.  3  to  FERC 
Electric  Service  Tariff,  Original  Sheet  No.  45 
to  FERC  Electric  Service  Tariff,  Exhibit  A, 
Supplement  to  Service  Agreement  between 
Northern  Indiana  Public  Service  Company 
and  tlie  Kankakee  Valley  REMEC  service  area 


of  Wabash  Valley  Powrer  Association 
covering  the  establishment  of  a  new  delivery 
point  located  in  Washington  Township, 
Porter  County,  Indiana,  to  be  known  as  the 
Washington  Delivery  Point.  The  location  of 
this  delivery  point  is  legally  identified  as  the 
Est  1/2  of  the  SE  1/4  of  Section  35,  T35N, 
R5W  (County  Rd.  575E,  South  of  U.S.  #30)  in 
Washington  Township,  Porter  County, 
Indiana. 

Copies  of  this  filing  have  been  served 
upon  all  customers  receiving  electric 
service  under  NIPSCO's  FERC  Electric 
Service  Tariff,  Fourth  Revised  Volimie 
No.  1,  the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

NIPSCO  requests  an  effective  date  of 
November  20, 1996.  for  Exhibit  A  and, 
therefore,  requests  waiver  of  the 
Commission's  notice  requirements,. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Public  Service  Company  of 
Oklahoma;  Southwestern  Electric 
Powo-  Company 

(Docket  No.  BR97-1 244-000) 

Take  notice  that  on  January  15, 1997, 
Public  Service  Company  of  Oklahoma 
(PSO)  and  Southwestern  Electric  Power 
Company  (SWEPCO)  (collectively, 
"PSO/SWEPCO")  submitted  for  filing  a 
service  agreement  between  Coral  Power, 
L.La  (Coral)  and  PSO/SWEPCO  in 
accordance  with  the  then-effective  PSO/ 
SWEPCO  open  access  tariff.  Under  this 
agreement.  PSO/SWEPCO  provided 
short-term  point-to-point  frnn  service  to 
Coral  for  a  single  day,  December  23, 
1996.  PSO/SWEPCO  request  that  the 
agreement  be  accepted  to  become 
effective  on  December  23, 1996.  PSO/ 
SWEPCO  state  that  a  copy  of  this  filing 
has  been  served  on  Coral. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Ediaon  Company 

(Docket  No.  ERg7-124S-O00l 

Take  notice  that  Boston  Edison 
Company  of  Boston,  Massachusetts,  on 
January  15, 1997,  submitted  to  the 
Commission  service  agreements 
between  Boston  Edison  and  the 
following  customers:  Town  of  Reading 
Municipal  Light  Department,  Town  of 
Hingham  Municipal  Light  Department, 
Town  of  Hull  Mimidpal  Light 
Department.  Town  of  Belmont 
Municipal  Light  Department.  Cambridge 
Electric  Company,  and  PECO  Energy 
Company.  These  service  agreements 
provide  for  non-firm  point-to-point 
transmission  service  under  Boston 
Edison's  Open-Access  Transmission 
Tariff.  FERC  Volume  No.  8.  Boston 


Edison  requests  a  January  15, 1997 
effective  date.  Boston  Edison  states  that 
copies  of  the  filing  have  been  served  on 
the  affected  customere. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  ConaoUdated  Edison  Cimipany  of 
New  York,  Inc. 

(Docket  No.  ER97-1 246-000) 

Take  notice  that  on  January  15, 1997, 
Consoiidated  Edison  Company  of  New 
York,  Inc.  ("Con  Edison")  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Central  Vermont  Public  Service 
Corporation  ("Central  Vermont"). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Vermont. 

Comment  date:  February  12. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  QmaoUdated  Edison  Company  of 
New  Yonrk,  Inc. 

(Docket  No.  BR97-1247-000) 

Take  notice  that  on  January  15, 1997. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  punuant 
to  its  Open  Access  Transmission  Tariff 
to  Toledo  Edison  Company  (Toledo). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Toledo. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wasatch  Energy  Corporation 

(Docket  No.  ER97-124S-000] 

Take  notice  that  on  January  15, 1997, 
Wasatch  Energy  Corporation  (Wasatch), 
tendered  for  filing  an  application  for 
waivera  and  blanket  approvals  tmder 
various  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission)  and  for  an  order 
accepting  its  Rate  Schedule  FERC  No.  1 
to  be  effective  immediately  upon 
acceptance  for  filing  of  its  application 
by  the  Commission.  60  days  from  and 
after  the  date  of  filing  its  application  or 
from  and  after  the  date  of  the 
Commission's  order  accepting  the  Rate 
Schedule,  whichever  is  earlier. 

Wasatch  intends  to  act  as  a  power 
marketer  by  engaging  in  market  based 
sales  of  electricity  and  capacity. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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12.  Conadidated  Edison  Conqiaiiy  of 
New  Yoric,  Inc. 

(Dockst  No.  BR97-1 249-000] 

Take  notice  that  on  January  IS,  1997. 
Consolidated  Edison  Company  of  New 
Yoric,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Qeveland  Electric  Illuminating 
Company  (Cleveland). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Cleveland. 

Conunent  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  norida  Power  k  Light  Company 
(Docket  No.  BR97-125O-O00I 

Take  notice  that  on  January  15, 1997, 
Florida  Power  &  Light  Company  (FPL) 
filed  an  executed  service  agreement 
tmder  its  Otdx  No.  888  open-access 
transmission  tariff.  FPL  seeks  an 
effoctive  date  of  January  3, 1997. 

Conunent  date:  Felmiaiy  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  MidAmerican  Energy  Company 

[Docket  No.  ER97-1251-0001 

Take  notice  that  on  January  15, 1997, 
MidAmwican  Energy  Company,  106 
East  Second  Street,  Davenport,  Iowa 
52801  tendered  for  filing  a  proposed 
diange  in  its  Rate  Sdiedule  for  Power 
Sales,  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  5.  The  proposed 
dimge  consists  of  the  foUo%ving: 

1.  Fourth  Revised  Sheet  Na  16, 
supersedioa  Third  Revised  Sheet  No.  16; 

2.  Seamd  Revised  Sheet  No«.  17  and  18, 
superseding  Pint  Revised  Sheet  Noe.  17  and 
18; 

3.  i'lnt  Revised  Sheet  No*.  19  and  20, 
superseding  Original  Sheet  Noc.  19  and  20; 
and 

4.  Original  Sheet  No.  21. 

MidAmerican  states  that  it  is 
submitting  these  tariff  sheets  fbr  the 
purpose  of  complying  with  the 
requiremmts  set  ftnth  in  Southern 
Company  Services,  Inc..  75  FERC 
1 61,130  (1996),  niatibg  to  quarterly 
filings  by  public  utilities  of  summaries 
of  short-term  market-based  power 
transactions.  The  tariff  sheets  contain 
summaries  of  such  transactions  under 
the  Rate  Schedule  for  Power  Sales  fat 
the  period  October  1, 1996  through 
December  31, 1996. 

MidAmerican  proposes  an  efiiactive  of 
October  1, 1996  for  the  rate  schwlule 
diange.  Aoondingly,  MidAmerican 
requests  a  waiver  of  the  60-day  notice 
rsquirement  for  this  filing. 
MidAmerican  states  that  this  date  is 


consistent  with  the  requirements  of  the 
Southern  Company  Services,  Inc.  order 
and  the  effective  date  authorized  in 
Docket  No.  ER96-2459-000. 

Copies  of  the  filing  were  served  upon 
MidAmerican 's  customers  under  the 
Rate  Schedule  for  Power  Sales  and  the 
Iowa  Utilities  Board,  the  Illinois 
Commerce  Commission  and  the  South 
Dakota  Public  Utilities  Commission. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Washington  Water  Power 

(Docket  No.  BR97-1 252-000] 

Take  notice  that  on  January  15, 1997, 
Washingtim  Water  Power,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  pursuant  to  18 
CFR  35.13,  Service  Agreements  under 
WWP's  FERC  Electric  tariff  Original 
Volume  No.  9.  WWP  requests  waiver  of 
Commission's  60  day  prior  notice 
requirement. 

Comment  date-.  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Senrke 
Corporation 

(Docket  No.  BR97-1253-0001 

Take  notice  that  on  January  16, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tendered  for  filing  a  Partial 
Requirements  Service  Agreemmt  with 
the  Uppor  Peninsula  Power  Company, 
Michigan  (UPPOO)  under  the 
Ccxnpany's  W-2  Tariff.  WPSC  requests 
that  the  Commission  make  the  Sovice 
Agreement  effoctive  on  Januaiy  1, 1998. 

WPSC  states  that  copies  of  this  filing 
have  been  served  on  UPPOO,  on  the 
Middgan  Public  Service  Commission 
and  on  the  Public  Sovice  Qnnmission 
of  Wisconsin. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

17.  Tampa  Electric  Company 

(Docket  No.  ER97-1 254-000] 

Take  notice  that  on  January  15, 1997. 
Tampa  Electric  Company  (Tampa 
Electric),  tendered  for  filing  service 
agreements  with  Electric  Clearinghouse, 
Inc.,  Heartland  Energy  Services,  Inc.,  the 
Orlando  Utilities  Commission,  SCANA 
Energy  Marketing,  Inc.,  and  Sonat 
Po«ver  Marketing  LP.  for  non-firm 
p<rint-to-p(^t  transmissi(Ri  service 
under  Tampa  Electric's  open  access 
transmission  tariff.  Tampa  Electric  also 
tendered  for  filing  two  swvice 
agreements  with  itself  for  firm  point-to- 
point  transmission  service  under  its 
open  access  transmission  tariff. 

Tampa  Electric  proposes  an  effsctive 
date  of  December  16, 1996,  for  the 


service  agreements,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Copies  of  the  filing  have  been  served 
on  the  other  parties  to  the  service 
agreements  and  the  Florida  Public 
Service  Commission. 

Comment  date:  FelMiiary  12. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

lS.PacifiCbrp 

(Docket  No.  BR97-125S-O00] 

Take  notice  that  on  January  15, 1997, 
PadfiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commissicm's  Rules  and  Regulations, 
revisions  to  Exhibit  B,  Table  6  and 
Exhibit  D  of  the  General  Transfn- 
Agre«nent  between  PadfiOvp  and 
Bonneville  Power  Administraticni, 
PadfiCorp  Rate  Schedule  FERC  No.  237. 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities 
and  Transportation  Cmmnission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PadfiCorp 's  Re^ilatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  February  12, 1997,  in 
aoandanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  EFEC  Marketing  Company 

[Docket  No.  ER97-1256-000] 

Take  notice  that  on  January  IS,  1997, 
EPEC  Marketing  Company,  tendered  far 
filing  a  Notice  of  Succession  rhAnging 
its  name  from  Tenneco  Energy 
Marketing  Company  to  EPEC  Marketing 
Company,  effoctive  January  3, 1997. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Portland  General  Electric  Conqiany 

[Docket  Na  BR97-1 257-000] 

Take  notice  that  oa  January  16. 1997. 
Portland  General  Electric  Company 
(PGE)  tendered  fat  filing  under  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  2,  an  executed  Service  Agreemmt 
with  MidCon  Power  Services  Corp. 

Pureuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 
(Docket  No.  PL93-2-002),  PGE 
respectfolly  requests  the  CcHnmission 
pant  a  waiver  of  thenotioe 
requirements  of  18  CFR  35.3  to  allow 
the  executed  Service  Agreement  to 
became  effective  January  15, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  MidCon  Power  Services 
Corp.  as  noted  in  the  filing  letter. 
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Comment  date:  February  12, 1997,  in 
accordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Carolina  Power  ft  Light  Company         24.  IllimHS  Power  Company 


(Docket  No.  BR97-1 258-0001 

Take  notice  that  on  January  16. 1997, 
Carolina  Po%rar  ft  Light  Company 
(CP&L),  tendered  for  filing  separate 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  executed 
between  CPftL  and  the  following 
Eligible  Transmission  Customers: 
Federal  Energy  Marketing,  Inc; 
Rainbow  Energy  Marieeting  Corporation: 
and  Wisconsin  Electric  Power 
Company:  and  a  Service  Agreement  for 
Short-Term  Firm  Point-to-Point 
Transmission  Service  with  Rainbow 
Energy  Marketing  Corporation,  Service 
to  each  Eligible  Customer  will  be  in 
accordanoe  with  the  terms  and 
conditions  of  Carolina  Power  ft  Light 
Company's  Open  Access  Transmission 
Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  PnUic  Serrke  Electric  and  Gas 
Company 

(Docket  Na  BR97-125»-«0O| 

Take  notice  that  on  January  16, 1997, 
Public  Service  Electric  and  Gas 
Company  (PSEftG).  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  Niagara  Mohawk 
Power  Corporation,  pursuant  to 
PSEftC's  Open  Access  Transmission 
Tariff  presently  cm  file  with  the 
Commission  in  Docket  No.  OA96-80- 
000. 

PSEftG  further  requests  waiver  of  the 
Commission's  Regulations  such  that  the 
agreement  can  be  made  effective  as  of 
December  31. 1996. 

Comment  date:  February  12. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  thiis  notice. 

23.  nUnois  Power  Company 

(Docket  Na  ER97-1 260-0001 

Take  notice  that  on  January  16. 1997. 
Illinois  Power  Company  (Illinois 
Po%ver).  500  South  27th  Street,  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  Heartland  Energy  Services 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff. 
The  agreements  are  besed  on  the  Form 
of  Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effcctive  date  of  January  7. 1997. 


(Docket  No.  ERg7-1 261-000] 

Take  notice  that  on  January  16. 1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street.  Decatur. 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
imder  which  Southern  Energy  Trading 
and  Marketing.  Inc.  will  take 
transmission  service  pursuant  to  its 
open  access  transmission  tariff.  The 
agreements  are  based  on  the  Form  of 
Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  6. 1997. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Kansas  Gty  Power  ft  Light 
Company 

(Docket  No.  BR97-1262-4XWI 

Take  notice  that  on  January  16, 1997. 
Kansas  Qty  Power  ft  Light  Company 
(KCPL),  tendered  for  filing  a  S^vice 
Agreement  dated  December  23. 1996. 
between  KCPL  and  Midwest  Energy. 
Inc.  (Midwest).  KCPL  proposes  an 
effective  date  of  December  23, 1996.  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  fior 
Non-Firm  Transmission  Service 
between  KCPL  and  Midwest 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  February  12, 1097,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Kansas  Qty  Power  ft  Light 
Conqpany 

(Docket  No.  ER97-1264-000] 

Take  notice  that  on  January  16, 1997, 
Kansas  City  Power  ft  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  December  20, 1996. 
between  KCPL  and  Koch  Power 
Services,  Inc.  (Koch).  KCPL  proposes  an 
effisctive  date  of  December  20. 1996,  and 
requests  waiver  of  the  Commissicm's 
notice  requirement  This  Agreemwit 
provides  for  the  rates  and  doarges  (at 
Non-Firm  Transmission  Service 
between  KCPL  and  Koch. 

In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 


FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  February  12. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kansas  City  Power  ft  Light 
Company 

[Docket  No.  BR97-1 265-000] 

Take  notice  that  on  January  16. 1997. 
Kansas  City  Power  ft  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  December  19, 1996 
b^ween  KCPL  and  Empire  District 
Electric  Company  (EDEi.  KCPL  proposes 
an  effective  date  of  December  19, 1996, 
and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Sovice  between  KCPL  and  EI^ 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-^)00. 

Comment  date:  Felmiary  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Sooth  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  ER97-1267-0001 

Take  notice  that  on  January  17, 1997, 
South  Carolina  Electric  ft  Gas  Company 
(SCEftG),  submitted  a  service  agreement 
establishing  Oglethorpe  Power 
Corporation  ((^*C)  as  a  customer  imder 
the  terms  of  SCEftG's  Negotiated  Market 
Sales  Tariff. 

SCEftG  requests  an  effective  date  of 
one  day  subMquent  to  the  filing  of  the 
service  agreement  Accordingly,  SCEftG 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  OPC  and  the 
South  Carolina  Public  Service 
Commission. 

Comment  date:  February  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Poloaiac  Eledric  Pttwer  Company 

(Docket  No.  BR97-1288-4)0Ol 

Take  notice  that  on  January  17, 1997, 
Potomac  Electric  Power  Ciunpany 
(Pepco),  tendered  few  filing  sovice 
agremnents  pursuant  to  P^>co's  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
entered  into  between  Pepco  and:  AES 
Power  Inc,  CPS  Utilities,  The  Po%ver 
Company  of  America  LP.,  Valero  Power 
Services  Company,  PadfiCorp  Powrer 
Marketing  Inc,  Williams  Energy 
Services  Company,  and  Equitable  Povrer 
Services  Company.  An  effective  date  of 
January  2, 1997  for  these  service 
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agreements,  with  wraiver  of  notice,  is 
requested. 

Cojninent  date:  Fetmaiy  12, 1997,  in 
accmdanoe  vrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  hHagara  Mohawk  Power 
Coqioratioo 

(Docket  Na  BR97-1289-000] 

Take  notice  that  cm  January  17. 1997, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  notified  the 
Commission  that  it  is  rancaling  Electric 
Rate  Schedule  No.  131,  vdiich  involves 
wholesale  power  sales  to  New  England 
Power  Coonpany.  Cancellation  of  the 
rate  sdiedule  is  effective  on  January  1, 
1997. 

Niagara  Mohawk  is  requesting  a 
waiver  of  the  Commission's  notice 
requirements,  and  is  submitting  a  letter 
of  concurrence  that  indicates  the 
parties'  desire  to  cancel  the  agreement 
effactive  on  January  1, 1997. 

A  copy  of  this  filing  has  been  served 
on  the  New  York  State  Public  Servioa 
Commission,  and  the  New  England 
Power  Company. 

Comment  date:  February  12. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  San  Diego  Gas  ft  Electric  Company 

(Docket  No.  ER97-1 270-000] 

Take  notice  that  on  January  17, 1997. 
San  Diego  Gas  &  Electric  Company 
(SDGAE).  tendered  for  filing  a  Notice  of 
Canoellatian  of  Rate  Schedule  FERC  No. 
70.  Service  Schedule  A  of  Power 
Coordination  Agreement  between  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
and  Arizona  Public  Service  Company 
(APS). 

SDGftE  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  January  29. 1997. 

Copies  of  this  filing  wrere  served  upon 
the  Public  Utilities  Ccnnmission  of  the 
State  of  California  and  APS. 

Comment  date:  February  12. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Noftheni  States  Power  Conqiany 

(Docket  No.  ER97-1 294-000) 

Take  notice  that  on  January  17. 1997. 
Northern  States  Power  Company 
(Minnesota)  hereinafter  refnred  to  as 
"NSP"  tendered  fat  filing  an  Agreement 
dated  January  l4. 1997,  between  NSP 
and  the  Consolidated  Water  Poww 
Company  (CWP).  The  Electric  Service 
Agreement  provides  for  the  intnchange 
of  electric  powo*  and  energy  from  NSP 
to  CWP. 

ftSP  requests  the  Agraonent  to  be 
accepted  for  filing  effective  February  1, 
1997,  and  requests  waiver  of  the 


Commission's  notice  requiremmts  in 
<mler  for  the  Agraemeot  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  12, 1997,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Northern  States  Power  ConqMuiy 

(Docket  No.  ER97-1295-000] 

Take  notice  that  on  January  17, 1997, 
Northern  States  Power  Company 
(Minnesota)  hereinafter  refrared  to  as 
"NSP"  tendned  fax  filing  an  Agreement 
dated  January  14, 1997,  between  NSP 
and  the  Manitowoc  Public  Utilities 
(MPU).  The  Electric  Service  Agreement 
provides  for  the  interchange  ofelectric 
power  and  eaetm  from  NSP  to  MPU. 

NSP  requests  the  Agreement  to  be 
accepted  for  filing  effective  Felmiary  1, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  Agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Conunent  date:  Felmiary  12. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  md  of  this  notice. 

StaiMlard  Paragr^ih 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington.  D.C 
20426.  In  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  sudi  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
omsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
LokD.Cadidl. 
Secretary. 

(FR  Doc  97-2694  Piled  2-3-97;  8:45  am) 
BHJJNQ  oooe  snvet-^ 


[Docket  No.  EQ«7-a9-000,  el  aL] 

TosU  InvMtmwils  B.V.,  at  ai.  Boctrte 
Rale  and  Corporale  nagulation  FHinga 
Januaiy2B.1996 

Take  notice  that  the  following  filings 
have  been  made  Mdth  the  Commission: 

1.  Toali  Investments  B.V. 

(Docket  No.  EG97-28-000] 

Take  notice  that  on  January  21, 1997, 
Tosli  Investments  B.V.  (Appucant),  with 
its  principal  ofiBce  at  J.J.  Viottastraat  46. 


1071 JT.  Pocd>us  76458. 1070  AL. 
Amsterdam,  The  Netherlands,  filed  witfi 
the  Fedwal  Energy  Regulatory 
Commission  an  qtplication  for 
determination  of  exnnpt  wholesale 
generator  status  pursuant  to  Pari  365  of 
the  Commission's  Regulations. 

^plicant  states  that  it  is  engaged 
indirectly  through  an  nfBlii^^  as  defined 
in  Section  2(aMll)(B)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA)  and  exclusively  in  the 
burinaes  of  owning  all  or  pari  oi  one  at 
more  eligible  facilities  as  defined  in 
Section  32  of  PUHCA  and  selling 
electric  energy  at  wholesale  as  the 
Commission  has  Interpreted  Section 
32(b)  of  PUHCA.  bi  no  event  will  any 
electric  energy  be  sold  to  consumere  in 
the  United  States. 

Comment  date:  February  14. 1997,  in 
accordance  writh  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  applicatian. 

2.  Compania  Boliviana  de  Energia 
EMctrica  S  ^.-Bolivian  Power  Conpany 
Limited 

(Docket  No.  EG97-27-000] 

Take  notice  that  on  January  21, 1997, 
Compania  Boliviana  de  Energia 
Elecbica  S.A.-Bollvian  PoMrer  Company 
Limited  (the  "Applicant")  whose 
address  is  Plaza  Venezuela  1401,  Casilla 
353,  La  Paz,  Bolivia,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  a  new  determination 
of  exempt  wholesale  graierator  statiu 
pursuant  to  Pari  365  of  the 
Commission's  Regulations. 

The  Applicant  requests  a  new 
determination  that  the  Applicant  is  an 
exempt  wholesale  generator  under 
Section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935  in  light  of  certain 
changes  in  the  ownership  of  Applicant's 
o%vnership  of  additional  eligible 
facilities. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideraticHi 
of  cranments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Vitol  Gas  k  Electric  ULC,  Acme 
Power  Marketing,  Inc.,  KCS  Power 
Marketing,  Inc.  Williams  Energy 
Senrkes  Co.,  J.L.  Walker  and 
Aaeociates,  Amoco  Energy  Trading 
Corp.,  Ahemate  Power  Source,  Inc. 

(Docket  Nos.  ER94-1 55-016,  ER94-1530- 
011,  ER9S-208-008.  ER95-30&-009,  ER95- 
1261-006,  ER95-1359-006,  ER96-1145-002 
and  (not  consolidated)] 

Take  notice  that  the  following 
infiormational  filings  have  been  made 
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with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  16. 1997,  Vitol  Gas  & 
Electric  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
January  14, 1994,  order  in  Docket  No. 
ER94-155-000. 

On  January  10. 1997,  Acme  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  18, 1994.  order  in  Docket  No. 
ER94-1530-000. 

On  January  15, 1997,  KCS  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  March 
2, 1995,  order  in  Docket  No.  ER95-208- 
000. 

On  January  15, 1997,  Williams  Energy 
Services  Company  filed  certain 
information  as  required  by  the 
Commission's  March  10, 1995,  order  in 
Docket  No.  ER95-305-000. 

On  January  15, 1997.  JX.  Walker  and 
Associates  filed  certain  information  as 
required  by  the  Commission's  August  7, 

1995,  order  in  Docket  No.  ER95-1261- 
000. 

On  January  16, 1997,  Amoco  Energy 
Trading  Corporation  filed  certain 
information  as  required  by  the 
Commission's  November  29, 1995,  order 
in  Docket  No.  ER95-1359-000. 

On  January  7, 1997,  Alternate  Power 
Source,  Inc.  filed  certain  information  as 
required  by  the  Commission's  April  30, 

1996,  wder  in  Docket  Na  ER96-1145- 
000. 

4.  Howell  Power  Systems,  Ibc* 
Rainbow  Eaeifjr  Maricatiag  Coip., 
Cogentrix  Eaaifjr  Power  MarkeUiBg, 
inc.,  Supflrior  Elaclric  Power  Cotp., 
Yankee  Eneify  Marketing  Cenipany, 
GeHier  Gron^,  Peahody  Poweibade, 
Inc 

[Docket  Na  BR94-178-012,  BR94-1061-011, 
BR95-173»-00S,  BR9S-1747-005,  BR96- 
146-004.  ER9ft-1933-002,  ER96-2S56-001 
and  (not  cooaoUdated)! 

Take  notice  that  the  following 
inftHinati(Kial  filings  have  been  mack 
with  the  Commission  and  are  on  file 
and  available  for  inspecticm  and 
copying  in  the  Commission's  Public 
Reference  fboom: 

On  January  21, 1997,  Howell  Power 
Sjfstems,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  14, 1994,  order  in  Docket  No. 
ER94-1 78-000. 

On  January  21, 1997,  Rainbow  Energy 
Mariceting  Corporaticm  filed  certain 
information  as  required  by  the 
CommissitMi's  June  10, 1994,  order  in 
Docket  No.  ER94-1061-011. 

On  January  17, 1997,  Cogentrix 
Energy  Power  Mariceting.  Lac  filed 


certain  information  as  required  by  the 
Commission's  October  13, 1995,  order 
in  Docket  No.  ER95-1 739-000. 

On  January  17, 1997,  Superior  Electric 
Power  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  23, 1995.  order 
in  Docket  No.  ER95-1747-O00. 

On  January  13. 1997.  Yankee  Energy 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  November  29. 1995.  order 
in  Docket  No.  ER96-146-000. 

On  January  17. 1997,  the  Gelber 
Qroup  filed  certain  information  as 
required  by  the  Commission's  July  25, 
1996,  order  in  Docket  No.  ER96-1933- 
000. 

On  January  13, 1997,  Peabody 
Powertrade,  Inc. "filed  certain 
information  as  required  by  the 
Commission's  September  9, 1996,  order 
in  Docket  No.  ER96-2556-000. 

5.  Niagara  Mohawk  Povnr  Corp. 

(Docket  Nos.  ER96-2619-000,  ERg6-2885- 
000.  ER96-2889-O00,  ER97-61-000,  BR97- 
62-000.  ER97-63-000,  and  BR97-72-000i 

Take  notice  that  on  December  30, 
1996,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  supplements  to  the  service 
afkeements  with  purchasers  under  its 
Electric  Rate  Schedule  Original  Volume 
No.  2  ("Sales  Tariff"),  filed  in  the  above- 
captioned  dockets.  Niagara  Mohawk 
states  that  the  supplements  unbundle 
the  transmission  component  of 
wholesale  sales  to  these  purchasen  of 
capacity  and/or  energy  under  the  Sales 
Tariff,  in  conformance  with  Commission 
policy. 

Niagara  Mohawk  requests  that  the 
service  agreements,  as  supplemented,  be 
permitted  to  become  effective  as 
initially  proposed  in  each  docket. 

Niagara  Mohawk  states  that  a  copy  of 
its  filing  has  been  served  on  New  Yotk 
State  Public  Service  Commission,  the 
purchasera  undw  the  affiacted  service 
agreements,  and  the  parties  on  the 
service  lists  in  the  dockets  listed  above. 

Comment  date:  Februaiy  11. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Qtisens  Utilities  CompaBy 

(Docket  Na  ERg6-2707-000l 

Take  notice  that  on  January  21. 1997. 
Citizens  Utilities  Company  tmidered  for 
filing  a  motion  to  withdraw  its  filing  in 
this  proceeding. 

Conunent  date:  February  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Power  Access  Management 

(Docket  Na  ER97-1064-O0OI 

Take  notice  that  on  January  2, 1997, 
Power  Access  Management  tendered  for 
filing  a  Petition  for  Blanket 
Authorization,  Certain  Waivers  and 
Order  Approving  Rate  Schedule. 

Conunent  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Global  Energy  Services,  LLC 

(Docket  No.  ERg7-1177-O0O] 

Take  notice  that  on  January  13, 1997. 
Global  Energy  Services,  LLC  (GES). 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  petition  for  waivers 
and  blanket  approvals  under  various 
regulations  of  the  Conunission  and  for 
an  order  accepting  its  FERC  electric  Rate 
Schedule  No.  1  to  be  effective  no  later 
than  sixty  (60)  days  firom  the  date  of  its 
filing. 

GES  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  GES  sells  electric  energy,  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
Neither  GES  not  any  of  its  affiliates  are 
in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Rate  Schedule  No.  1  provides  for  the 
sale  of  energy  and  capacity  at  agreed 
prices.  Rate  Schedule  No.  1  also 
provides  that  sales  may  be  made  to  any 
affiliate  having  a  FERC  rate  schedule 
pomitting  sales  for  resale  by  such 
affiliate  at  rates  established  by 
agreemmt  between  the  purchaser  and 
the  affiliate. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  PnbUc  Sarrioe 
Cixpwation 

[Docket  No.  BRg7-l  216-000] 

Take  notice  that  on  January  13, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tmdered  for  filing  an 
executed  Transmission  Service 
Agreemoit  betwem  WPSC  and 
Wisccmsin  Power  k  Light  Company.  The 
Agreement  provides  for  transmission 
service  imder  the  Open  Access 
Transmission  Service  Tariff,  FERC 
Original  Volume  No.  11. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  «id  of  this  notice. 
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10.  South  Carolina  Electric  k  Gas 
Company 

(Docket  Na  ER97-1217-000] 

Take  notice  that  on  January  13. 1907, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  submitted  a  service  agreement 
establishing  Duke  Power  Company 
(Duke)  as  a  customer  under  the  terms  of 
SCE&G's  Negotiated  Market  Sales  Tariff. 

SCEftG  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreranent.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  Duke  and  the 
Sou&  Carolina  Public  Service 
Commission. 

Comment  date:  Felmiary  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-1218-000I 

Take  notice  that  on  January  13, 1997, 
Niagara  Mohawk  Power  Corporaticm 
(N^^),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmissicm  Service 
Agreement  between  NMPC  and  Pliun 
Street  Energy  Marketing.  This 
Transmission  Service  Agreement  . 
specifies  that  Pliun  Street  Energy 
Marketing  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9. 1996,  will  allow  NMPC  and  Plum 
Street  Energy  Marketing  to  enter  into 
separately  scheduled  transactions  under 
which  NMPC  will  provide  transmission 
service  for  Plum  Street  Energy 
Mari^eting  as  the  parties  may  mutually 
agree. 

NMPC  requests  an  effective  date  of 
Janiiary  7. 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  Ycark  State  Public  Service 
Commission  and  Plum  Street  Energy 
Mariceting. 

Comment  date:  February  11. 1997.  in 
accordance  wdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Centrainiiiioit  Public  Service 
Company 

(Docket  No.  BR97-1219-000) 

Take  notice  that  on  January  13, 1997, 
Central  Illinois  Public  Service  Company 
(OPS),  tendered  for  filing  a  notice  of 
cancellation  of  a  rate  schedule 
describing  an  interconnection  between 
OPS  and  lES  Utilities  Inc.(IES).  The 
interconnection  is  no  longer  needed 


because  of  newer  interconnections 
between  the  two  companies. 

OPS  seeks  an  effective  date  of  January 
1. 1997.  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requiremmits.  D^ies  of  the  filing  have 
been  served  on  lES.  the  Ulinois 
Commerce  Commission  and  the  Iowa 
Utilities  Board. 

Comment  date:  February  11. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  South  Carolina  Electric  ft  Gas 
CfMnpany 

(Docket  No.  ER97-1 221-000] 

Take  notice  that  on  January  13. 1997. 
South  Carolina  Electric  k  Gas  Company 
(SCE&G),  submitted  a  service  agreement 
establishing  Vitol  Gas  &  Electric,  L.L.C 
(Vitol)  as  a  customer  under  the  terms  of 
SCE&G's  Negotiated  Maricet  Sales  Tariff. 

SCE&G  requests  an  efiiactive  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  Vitol  and  the 
Soudi  Carolina  Public  Service 
Commission. 

Comment  date:  February  11. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  oad  of  this  notice. 

14.  Flwida  Power  &  Light  ConqMay 

(Docket  No.  ER97-1 222-000] 

Take  notice  that  on  January  13, 1997. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  lunbrella  service 
agreement  with  Sonat  Power  Mmketing. 
Inc.  for  Firm  Short-Term  transmissicm 
service  under  FPL's  Open  Access 
Transmission  Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
efiiactive  on  July  9, 1996. 
.    FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  February  11. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Paget  Sound  Power  &  Light 
ConqMmy 

(Docket  No.  ER97-1223-000] 

Take  notice  that  on  January  13, 1997, 
Puget  Sound  Power  &  Light  Company, 
tendered  for  filing  an  agreement 
amending  its  wholesale  for  resale  power 
contract  with  the  Port  of  Seattle 
(Purchaser).  A  copy  of  the  filing  was 
served  on  Purchaser. 

Puget  states  that  the  agreement 
changes  the  term  of  the  wholesale  for 
resale  power  contract 


Comment  date:  Frimiary  11, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  MidAmerican  Eneigy  Campmuf 

(Docket  No.  ER97-1224-000] 

Take  notice  that  on  January  13. 1997, 
MidAmerican  Eneigy  Ctnnpany 
(MidAmerican).  106  East  Second  Street, 
Davenport.  Iowa  52801.  filed  with  the 
Commission  a  Firm  Transmission 
Service  Agreement  with  Ames 
Municipal  Electric  System  (Ames)  dated 
January  3, 1997.  and  Non-Firm 
Transmission  Service  Agreements  with 
Western  Resources  (Western)  dated 
December  20, 1996,  and  Wisconsin 
Electric  Power  Company  (Wisomsin 
Electric)  dated  January  6. 1997,  entered 
into  pursuant  to  MidAmoican's  Open 
Access  Transmission  Tariff. 

MidAmerican  requests  an  effective 
date  of  January  3, 1997  for  the 
Agreement  with  Ames,  December  20, 
1996  for  the  Agreement  with  Western, 
and  January  6, 1997  for  the  Agrennent 
mth  Wisconsin  Electric,  and 
accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement 
MidAmerican  has  served  a  copy  of  the 
filing  on  Ames.  Western.  Wisconsin 
Electric,  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Commission. 

Comment  date:  Felmiary  11. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

(Docket  No.  ER97-1225-0001 

Take  notice  that  on  January  13. 1997, 
New  England  Power  Company  (NEP). 
filed  three  service  agreements  with 
PanEnergy  Trading  and  Martlet  Services, 
L.LC.  and  Public  Service  Electric  and 
Gas  Company  for  non-firm,  point-to- 
point  transmission  service  imdo*  NEP's 
opoi  access  transmission  service,  FERC 
Electric  Tariff,  Original  Volume  No.  9. 

Comment  date:  February  11, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southwestern  Public  Senrioe 
Company 

(Docket  No.  ER97-1227-000I 

Take  notice  that  on  January  14. 1997. 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 
umbrella  service  agreonent  under  its 
market-based  sales  tariff  with  West 
Texas  Municipal  Power  Agency     , 
(WTMPA).  This  lunbrella  service 
agreement  provides  for  Southwestem's 
sale  and  WTMPA's  purchase  of  capacity 
and  energy  at  maiket-based  rates 
pursuant  to  Southwestem's  market- 
baaed  sales  tariff. 
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Comment  date:  February  11, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Cammonwealth  Edison  Company 

[Docket  No.  ERg7-l  228-000) 

Take  notice  that  on  January  14, 1997, 
Conunonwealth  Edison  Company 
(ComEd),  submitted  for  filing  three 
Service  Agreements  for  various  Arm 
transactions  with  Wisconsin  Electric 
Power  Company  (WEPCO).  under  the 
terms  of  ComEd's  Open  Access 
Transmission  Tariff  (OATT).  ComEd 
also  submitted  a  Service  A^eement, 
establishing  Public  Service  Electric  and 
Gas  Company  (PSE&G),  as  a  non-firm 
transmission  customer  underthe  terms 
of  ComEd's  OATT. 

ComEd  requests  an  effective  date  of 
December  18, 1996,  for  the  firm  service 
agreement  dated  December  18, 1996 
with  WEPCO,  an  effective  date  of 
January  1, 1997,  for  the  two  firm  service 
agreements  dated  December  20, 1996 
with  WEPCO,  and  effective  date  of 
January  8, 1997  for  the  non-firm  service 
agreement  with  PSE&G,  and  accordingly 
seeks  waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  WEPCO,  PSE&G,  and  the 
Illinois  Commerce  Commission. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Wieconaia  Electric  Power  Coai|May 

(Docket  No.  ER97-1229-000) 

Take  notice  that  on  January  14, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Non-Firm  Transmission  Service 
Agreement  between  itself  and 
PanEnergy  Trading  &  Marketing 
Services.  LLC  The  Transmission 
Service  Agreement  allows  PanEnergy 
Trading  &  Mariieting  Services,  LLC  to 
receive  non-firm  transmission  service 
under  Wisconsin  Electric's  FERC 
Electric  Tariff.  Original  Volume  No.  7. 

Wisconsin  Electric  requests  an 
effective  date  of  sixty  days  firmn  date  of 
filing.  Copies  of  the  filing  have  been 
served  oa  PanEnergy  Trading  & 
Marketing  Services,  LLC,  the  Public 
Swvice  Commission  of  Wisconsin  and 
the  Michigan  Public  Service 
Commission. 

Comment  date:  February  11, 1997,  in 
accordance  Mfith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Southwestern  Public  Service 
Company 

(Docket  No.  BR97-1 230-000) 

Take  notice  that  on  January  14, 1997, 
Southwestern  Public  Service  Company 
(Southwestern),  submitted  an  executed 


service  agreement  under  its  open  access 
transmission  tariff  with  Western 
Resource  Incorporated.  The  service 
agreement  is  for  umbrella  non-firm 
transmission  service. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Wisconsin  Electric  Power  Company 

[Docket  No.  BR97-1231-00O) 

Take  notice  that  on  January  14. 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Transmission  Service  Agreement 
between  its  transmission  business  unit 
and  its  Energy  Marketing  business  unit. 
The  Transmission  Service  Agreement 
allows  the  Energy  Mariceting  business 
unit  to  receive  non-firm  transmission 
service  under  Wisconsin  Electric's  FERC 
Electric  Tariff.  Original  Voliune  No.  7, 
accepted  for  filing  in  Docket  No.  OA96- 
196. 

Wisconsin  Electric  requests  an 
effective  date  of  January  1, 1997  and 
waiver  of  the  Commission's  notice 
requirements  to  allow  such  effiactive 
date.  Copies  of  the  filing  have  been 
served  on  the  Energy  Marketing 
business  unit,  the  Public  Service 
Commission  of  Wisconsin  and  the 
Michigan  Public  Service  Commission. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Niagara  Mohawk  Powot 
Cmporation 

(Docket  No.  ER97-1232-0b0] 

Take  notice  that  on  January  14, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  betiveen  NMPC  and 
Southern  Energy  Trading  and 
Marketing,  Inc.  This  Transmission 
Service  Agreement  specifies  that 
Southern  Energy  Trading  and 
Marketing,  Inc.  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPCs  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Southern 
Energy  Trading  and  Marketing,  Inc.  to 
enter  into  separately  scheduled 
transactions  under  which  NMPC  will 
provide  transmission  service  for 
Southern  Energy  Trading  and 
Marketing,  Inc.  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
December  31, 1996.  NMPC  has 
requested  waiver  of  the  notice 
requirements  for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 


Commission  and  Southern  Energy 
Trading  and  Marketing,  Inc. 

Comment  date:  February  11, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  Corporation 

[Docket  No.  ER97>1233-000) 

Take  notice  that  on  January  14, 1997, 
Florida  Power  Corporation  (Florida 
Power),  tendered  for  filing  agreements 
providing  for  the  construction  and 
operation  of  fecilities  for  the  City  of 
Bartow,  Florida.  The  agreements  are 
being  filed  pursuant  to  Rules  205  of  the 
Federal  Power  Act,  16  U.S.C  824d  and 
Part  35  of  the  Commission's 
Regulations.  18  CFR  35.  for 
informational  purposes  as  agreements 
which  relate  to  jiirisdictional  contracts 
already  on  file  with  the  Commission. 

Florida  Power  states  that  copies  of  the 
filing  have  been  served  on  the  City  of 
Bartow  and  the  Florida  Public  Service 
Commission. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Potomac  Electric  Power  Company 

(Docket  No.  ER97-1 234-000] 

Take  notice  that  on  January  14, 1997, 
Potomac  Electric  Power  Company 
(Pepco).  tendered  for  filing  service 
agreements  pursuant  to  Pepco  FERC 
Electric  Tariff.  Original  Volume  No.  4, 
entered  into  between  Pepco  and  Duke/ 
Louis  Dreyfus  LLC.  PanEnergy 
Trading  and  Market  Services.  LLC, 
Public  Service  Electric  and  Gas 
Company.  Tennessee  Power  Company. 
UtiliCorp  United  Inc..  Williams  Energy 
Services  Company,  and  Wisconsin 
Electric  Power  Company.  An  effactiye 
date  of  January  10. 1997  fOT  these 
service  agreements,  with  waiver  of 
notice,  is  requested. 

Comment  date:  February  1 1 ,  1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

26.  Vli<giiiia  Electric  and  Power 
Conqpany 

(Docket  No.  ER97-123&-000] 

Take  notice  that  on  January  14, 1997, 
Virginia  Electric  and  Power  Company 
(the  Company),  tendered  for  filing  a 
letter  agreement  implementing  the  rate 
schedules  included  in  the  Agreement 
for  the  Purchase  of  Electricity  for  Resale 
between  the  Company  and  the  Virginia 
Municipal  Electric  Association  Number 
1(VMEA). 

Copies  of  the  filing  were  served  upon 
VMEA,  the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 


UMI 


Conment  date:  February  11, 1997,  in 
accordanoe  writh  Standard  Paragraph  E 
at  the  md  of  this  notice. 

27.  WisconsiB  Power  and  Li^t 
Cmnpany 

[Docket  No.  ER97-1236-000] 

Take  notice  that  on  January  14. 1997. 
Wisconsin  Power  and  Light  Company 
(WP&L).  tendered  for  filing  a  Fonn  of 
Sovice  Agreement  for  Non-Fiim  Point- 
to-Point  Transmission  Service 
establishing  The  Toledo  Edison 
Company  and  The  Cleveland  Electric 
Illuminating  Company  as  point-tp-point 
transmission  customers  imder  the  tenns 
of  WPftL's  Transmission  TariK 

WP&L  requests  an  elective  date  of 
December  17. 1996,  and  accordingly 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  tne  Public  Service 
Commissicm  of  Wisconsin. 

Comment  date:  February  11. 1997,  in 
accordanoe  with  Standard  Paragraph  E 
at  the  end  of  this  n(^oe. 

28.  Unim  Electric  ConqMny 

(Docket  No.  ER97-1237-0nH 

Take  notice  that  on  January  14, 1997, 
Union  Electric  Company  (HE),  tendoed 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  dated  December  24, 1996 
between  Kansas  Gty  Power  &  Light  Co. 
(KCPftL)  and  UE.  UE  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
UE  to  provide  transmission  service  to 
KCP&L  piusuant  to  UFs  Open  Access 
Transmission  Tariff  filed  in  Dodcet  No. 
OA96-50. 

Comment  dote;  Felmiary  11, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  CSW  Power  Marketing.  Inc. 

(Docket  Na  ER97-1238-000] 

Take  notice  that  on  January  14. 1997. 
as  corrected  on  January  21. 1997,  CSW 
Power  Marketing,  Inc.  (PKO)  filed  with 
the  Federal  Energy  Regulatory 
Commission  its  FERC  Rate  Sdiedule  No. 
1,  an  appUcation  for  blanket 
authoiiaitions  and  for  certain  waivera  of 
the  Commission's  Regulations.  PMI  is 
not  currently  in  the  business  of 
generating,  transmitting  or  distributing 
electricity.  PMI  intends  to  engage  in 
transactions  in  v^dh  PMI  seUs 
electricity  at  rates  and  on  terms  and 
;  conditions  that  are  negotiated  with  the 
purchasing  party. 

PMI  has  requested  expedited  action 
on  its  filing  so  that  the  Commission  may 
accept  PMI's  rate  schediile  for  filing  to 
become  effective  as  soon  as  possible. 
PMI  has  served  a  copy  of  the  application 
on  all  parties  that  intervmed  in  PMI's 
pending  market-based  rate  tariff 
proceeding  in  Docket  No.  ER96-1348- 
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000.  PMI  has  also  served  a  copy  of  the 
application  on  the  state  utility 
commissions  that  regulate  its  public 
utility  affiliates,  the  Public  Utility 
Commission  of  Texas,  the  Louisiana 
Public  Service  Commission,  the 
Arkansas  Public  Service  Commissicm, 
and  the  Oklahoma  Corporation 
Commission. 

Comment  date:  February  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Nortfieni  Indiana  Public  Service 
ConqMUiy 

(Docket  Na  ER97-1 239-000) 

Take  notice  that  on  January  14, 1997, 
Northern  Indiana  Public  Service 
Companv.  tendotKi  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Centerior  Energy  Corporation. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Sovice  Qmipany  will  provide  Point-to- 
Point  Transmissi(m  Service  to  Centerior 
Energy  Corporation  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-000 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
161.213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  January  31. 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  R^gjulatory 
Commission  and  the  bdiana  Office  of 
Utility  Consumer  Counselor. 

Connment  date:  February  11. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Gty  of  Afana,  Midiigan 

(Docket  Na  SC97-4-0001 

Take  notice  that  on  January  17. 1997. 
Gty  of  Alma.  Michigan  tendered  for 
fifing  a  Petition  for  Declaratory  Order 
with  a  Petition  for  Exemption  From 
Filing  Fee  in  the  above-referenced 
docket. 

Comment  date:  Felmiary  14. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N£.,  Washington,  D.C 
20426,  in  accordanoe  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211  ^ 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 
the  comment  date.  Protarts  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
tak«i,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  %vith  the 
Commissicm  and  are  available  for  public 
inflection. 
LehD.ririnil, 
Secretary. 

(FR  Doc  97-2693  Filed  2--3-97;  8:45  am] 
1 0001  snr-ei-* 


[ProHctfto.  ll4«»-oei  Iom4 

IVMt*  Hydropoww  Company;  Node*  of 
Surrandar  of  PraUmiftary  Pannit 

January  29, 1997. 

Take  notice  that  the  White 
Hydropower  Company,  permittee  for  the 
Coralville  Hydro  Project  No.  11463. 
located  on  the  Iowa  Rivw  in  Jdmson 
County.  Iowa,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  was  issued  on  Jime 
23. 1994,  and  would  have  expired  on 
May  31, 1997.  The  permittee  states  that 
the  project  would  be  econcmiically 
infeasible. 

The  permittee  filed  the  request  on 
January  15. 1997.  and  the  preliminary 
permit  for  Project  No.  11463  shall 
remain  in  effiect  throu^  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  throu^  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
Part  4,  may  be  filed  on  the  next  business 
day. 

iD. 


Secretory, 

(FR  Doc  97-2852  Filed  2-^-97;  8:45  amj 

mumo  oox  tm-t-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-6688-q 

Aganqf  Inlonntton  CoMartion 
Acttvtttaa:  Submiaaion  for  0MB 
Ravlaw;  Commant  Raquaat;  Agancy 
Infonnation  CoUactlon  ActfvMaa 

AQENCY:  EnvirtMmiental  Protection 
Agency  (EPA). 

^ACTION:  Notice. 


Federel  Reoatar  /  VoL  62.  No.  23  /  Tuesday.  February  4.  1997  /  Notices 


5226 


Federal  Regiater  /  Vol.  62.  No.  23  /  Tuesday.  February  4,  1997  /  Notices 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Confidentiality  Rules.  ICR  #1665.02 
OMB  #2020-0003,  expires  1/31/97.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burd«i  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument 

DATES:  Comments  must  be  submitted  on 
or  before  March  6. 1997. 
FOR  FURTHER  MFOflMATKM  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740.  and  refer  to  EPA  ICR  No. 
•1665.02.  • 

SUPPLEMENTARY  WFORMATION: 

Title:  Confidentiality  Rules  (C^ffB 
Control  No.  2020-0003)  expiring  1/31/ 
97.  TUs  is  a  request  for  an  extension  of  . 
a  currently  approved  collection. 

Abtiract:  &A  administers  a  variety  of 
statutes  pertaining  to  the  protection  of 
the  environment,  (e.g.,  the  Toxic 
Substances  Control  Act,  Resource 
Conservation  and  Recovery  Act, 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act,  Clean  Water  Act,  and  Federal  Water 
Pollution  Control  Act),  each  with 
diffBrin«  data  collection  requirements 
and  differing  requirements  for 
disclosure  of  inffumation  to  the  public. 
The  Agency  collects  chemical,  process, 
waste  stream,  financial,  and  other  data 
from  tens  of  Uiousands  of  facilities  in 
many,  if  not  most,  sectors  of  Amwican 
business.  Companies  frequently    • 
consider  this  information  vital  to  their 
competitive  position,  and  claim  the 
infcumation  as  confidential  business 
information  (CBI). 

In  the  course  of  its  daily  business,  the 
Agency  often  has  a  need  to 
commimicate  this  information  in 
rulemaking,  to  its  contractors,  in 
response  to  requests  piusuant  to  the 
Freedom  of  Information  Act  (FOIA).  5 
U.S.C.  552,  in  litigation,  etc 

To  manage  this  volume  of 
confidential  information  while 
protecting  both  the  confidentiality  of 
competitively  valuable  information  and 
the  rights  of  FOIA  requestors,  EPA 
instituted  in  40  CFR  Part  2,  Subpart  B 
a  set  of  procedures  for  handling  and 
disclosing  CBI.  These  procedures  derive 
their  authority  from  FOIA,  the  Trade 
Secrets  Act  (18  U.S.C  1905).  and  the 
confidentiality  provisions  of  the 
environmental  statutes  that  EPA 
administers. 

Burden  Statement:  The  annual  public* 
reporting  and  recordkeeping  burden  for 


this  collection  of  information  is 
estimated  to  average  9.4  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  veiifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Businesses. 

Estimated  Number  of  Respondents: 
1008  claims;  1125  confidentiaUty 
agreements. 

Frequency  of  Response:  app.  300 
claims/yr,  1  omfidentiality  agreement/ 

Estimated  Total  Annual  Hour  Burden: 
9475  hours/yr  for  claims;  .1  hr/ 
confidentiality  agreement. 

Estimated  Total  Annualized  Cost 
Burden:  $475,007. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1665.02  and 
OMB  Control  No.  2020-0003  in  any 
conespondfflice. 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protecti(ni  Agency,  OPPE  R^ulatory 
Information  Division,  401  M  Street, 
SW  (2137),  Washington,  DC  20460 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Managonnent  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  January  29. 1997. 

Director,  Regulatory  Information  Division, 
Office  of  Regulatory  Management  and 
Information  (OPPE). 
|FR  Doa  97-2655  Filed  2-3-97;  8:45  am] 


[FRL-6683-7] 

Agency  InformatkMi  Collection 
Activttias:  Submission  for  OIMB 
Revisw;  ComnMnt  Requsst;  Invitation 
for  Bids  and  Raqusst  for  Proposals 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq),  this  notice  announces  that  . 
the  following  Information  Collection 
Request  (ICR)  has  been  fwwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  bx  review  and  approval: 
Invitation  for  Bids  and  Request  for 
Proposals;  OMB  Control  No.  2030-0007; 
expiration  date  3/31/97.  The  ICR 
describes  the  nature  of  the  informaticm 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument 
OATES:  Comments  must  be  submitted  on 
or  bef(He  March  6. 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1038.09. 
8UPPLEMBITARY  INFORMATION: 

Title:  Invitation  for  Bids  and  Request 
for  Proposals  (OMB  Control  No.  2030- 
0007;  EPA  ICR  No.  1038.09)  expiring  3/ 
31/97.  This  is  a  request  for  extension  of 
a  currently  approved  collection. 

Abstract:  Firms  which  are  interested 
in  providing  supplies  or  services  to  EPA 
wiU  fuinish  information  on  previous 
contracts  performed,  technical 
information,  and  cost  or  pricing 
information  or  data.  They  will  submit 
this  information  when  the  Agency 
announces  a  need  for  supplies  or 
services  which  they  are  capable  of 
providing,  EPA  will  use  this 
information  to  determine  which  firm's 
ofiiar  is  most  suited  to  the  Agency's 
requirements. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  10/24/ 
96  (61  FR  55147).  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  8  hours  per  bid  and 
290  hours  per  proposal.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
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generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  to  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  to  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  to  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  to  search  data  sources;  to 
complete  and  review  the  collection  of 
information;  and  to  transmit  or 
otherwise  disclose  the  information. 

Respondents/ Affected  Entities: 
Contractors  seeking  business  with  EPA. 

Estimated  Number  of  Respondents: 
1.731. 

Frequency  of  Response:  One  response 
per  bid  or  proposal. 

Estimated  Total  Annual  Hour  Burden: 
399,342  hours. 

Estimated  Total  Annualized  Cost 
Bui-de/i:  $20,770,435. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1038.09  and 
OMB  Control  No  2030-0007  in  any 
correspondence. 
Ms.  Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW.,  Washington,  DC  20460 
and 
OfBce  of  hiformation  and  Regulatory 

AfEairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW.. 

Washington.  DC  20503. 

Deted:  January  29, 1997. 
JoMph  RfltzBr. 

Director,  Regulatory  Information  Division. 
(PR  Doc.  97-2656  Filed  2-3-97;  8:45  ami 


[FRL-«684-q 

Acid  Rain  Program:  Notice  of  Written 
Exemptions 

AOBICY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  yrritten  exemptions. 

summary:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  written  exemptions  from 
the  Acid  Rain  permitting  and 
monitoring  requirements  to  2  utility 


units  in  accordance  with  the  Add  Rain 
Program  regulations  (40  CFR  part  72). 
Because  the  Agency  does  not  anticipate 
receiving  adverse  comments,  these 
exemptions  are  being  issued  as  direct 
final  acticms. 

DATES:  The  exemptions  issued  in  this 
direct  final  action  will  be  final  on  March* 
17, 1997,  or  40  days  after  publication  of 
a  similar  notice  in  a  local  newspaper, 
whichever  is  later,  unless  significant, 
adverse  comments  are  received  by 
March  6, 1997  or  30  days  after 
publication  of  a  similar  notice  in  a  local 
newspaper,  whichever  is  later.  If 
significant,  adverse  comments  are 
timely  received  on  an  exemption  in  this 
direct  final  action,  the  exemption  will 
be  withdrawn  through  a  notice  in  the 
Federal  Register. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5.  77  West  Jackson  Blvd., 
Chicago.  IL  60604. 

Comments:  Send  comments  to  David 
Kee,  Director,  Air  and  Radiation 
Division,  EPA  Region  5,  (address  above). 
Submit  comments  in  duplicate  and 
identify  the  commenter's  name,  address, 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  the 
unit  covered  by  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Cecilia  Mijares,  (312)  886-0968. 

SUPPIEMBITARY  MFORMATION:  All  public 
comment  received  on  the  exemptions  in 
this  direct  final  action  in  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denial  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  of  draft  written 
exemptions  that  is  published  elsewhere 
in  today's  Federal  Register  and  that  is 
identical  to  this  direct  final  action. 

Under  the  Add  Rain  Program 
regulations  (40  CFR  72.7),  utilities  may 
petition  EPA  for  an  exemption  from 
permitting  and  monitoring  requirements 
for  any  new  utility  unit  that  serves  one 
or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  bums  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
weight  or  24  months  prior  to  the  date 
the  exempted  unit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW,  the  unit 
shall  no  longer  be  exempted  under  40 
CFR  72.7  and  shall  be  subject  to  all 


permitting  and  monitoring  requiremmts 
of  the  Acid  Rain  Program. 

EPA  is  issuing  written  exemptions  to 
the  following  new  units,  effective  fiom 
January  1. 1997  through  December  31. 
2001: 

Oberlin  Munidpal  Light  and  Power 
System  unit  4  in  Ohio,  owned  and 
operated  by  the  City  of  Oberlin. 

Village  of  Prospect  unit  Prospect  1  in 
Ohio,  owned  and  operated  by  Prospect 
Municipal  Electric  Department 

Dated:  January  27, 1997. 
Brian  J.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atmospheric  Proffums.  Offkx  of  Air  and 
Radiation. 

(FR  Xioc.  97-2705  Filed  2-3-97;  8:45  am] 
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[FRL-6684^ 

Acid  Rain  Program:  Notice  of  Draft 
Written  Exemptions 

AGENCY:  Environmental  ProtecticMi 

Agency  (EPA). 

ACTKM:  Notice  of  Draft  Written 

Exemptions. 

SUMMARY:  llie  U.S.  Environmental 
Protection  Agency  is  issuing  draft 
written  exemptions  &x>m  Add  Rain 
permitting  and  monitoring  requirements 
to  2  new  utility  units.  Under  the  Add 
Rain  Program  regulations  (40  CFR  72.7), 
utilities  may  petition  EPA  for  an 
exemption  from  permitting  and 
monitoring  requirements  for  any  new 
utility  unit  that  serves  one  or  more 
generators  with  a  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  Because  the 
Agency  does  not  anticipate  receiving 
adverse  comments,  the  exemptions  are 
being  issued  as  direct  final  actions  in 
the  notice  of  written  exemptions 
published  elsewhere  in  today's  Federal 
Register. 

DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  March  6, 1997  or 
30  days  after  publication  of  a  similar 
notice  in  a  local  newspaper,  whichever 
is  later. 

ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 
exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  EPA  Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604. 

Comments.  Send  comments  to:  David 
Kee,  Diredor,  Air  and  Radiation 
Division,  EPA  Region  5,  77  West 
Jackson  Blvd.,  Chicago.  IL  60604. 
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Submit  comments  in  duplicate  and 
identify  the  commenter's  name,  address, 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  a£Bliation,  if 
any.  to  the  owners  and  operators  of  the 
unit  covered  by  the  exemption. 
FOR  FURTHER  MFORMATION  CONTACT: 
Contact  Cedlia  Mijares,  (312)  886-0968. 
8MPPLEMENTARV  MFORMATION:  If  no 

significant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  the  draft 
written  exemptions  and  the  exemptions 
will  be  issued  as  direct  final  actions  in 
the  notice  of  written  exemptions 
published  elsewhere  in  today's  Federal 
Rr^jister  and  will  automatically  become 
final  on  the  date  specified  in  that  notice. 
If  significant,  adverse  comments  are 
timely  received  on  an  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn.  Because 
the  Agency  will  not  institute  a  second 
comment  period  on  this  notice  of  draft 
written  exemptions,  any  parties 
interested  in  commenting  should  do  so 
during  this  comment  period. 

For  further  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 
written  exemptions  elsewhere  in  today's 
Federal  Register. 

Datad-  January  27, 1997. 
BrUm  J.  McLean, 

Director,  Acid  Rain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiatjon. 

[FR  Doc  97-2706  Piled  2-3-97;  8:45  am] 
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[OPPT8-4)0203;  FRL-6679-^ 

CI— nf  T«chnologiM  SutotitiitM 
AaMMfiMnt.  A  Methodology  and 
Raaourc*  Qukto;  Notlca  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability. 

SUMMARY:  EPA  is  announcing  the 
availability  of  a  document  entitled 
"Qeaner  Technologies  Substitutes 
Assessment:  A  Methodology  and 
Resources  Guide."  This  document  is  a 
guide  for  conducting  comparative 
substitute  assessments  examining 
performance,  cost,  human  health  and 
environmental  risk  and  conservation. 
Hie  approach  described  is  used  by  the 
Design  fat  the  Environment  (Dffi) 
Program's  Industry  Projects. 
ADDRESSES:  The  complete  report  is 
available  by  document  number  EPA 
(744-R-g5-002).  For  a  limited  time,  free 
copies  can  be  obtained  by  contacting 
EPA's  Pollutiini  Prevention  Information 


Clearing  House  (PPIC).  Environmental 
Protection  Agency.  401  M  St..  SW., 
(3404).  Washington,  DC  20460. 
Telephone  (202)  260-1023;  Fax  (202) 
260-0178,  e-mail: 

ppicOepamail.epa.gov.  The  guide  will 
also  be  available  on  the  DfE  home  page 
'  at  http://es.inei.gov/che. 
FOR  FURTHER  INFORMATION  CONTACT:  Jed 
Meline,  Economics,  Exposure,  and 
Technology  Ehvision,  cSffice  of  Pollution 
Prevention  and  Toxics,  (7401), 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460, 
telephone  (202)  260-1678,  e-mail: 
meline.jedOepamail.epa.gov. 

SUPPLEMENTARY  INFOR.*UTION:  The  EPA'S 
Design  for  the  Environment  (DfE) 
Pro^non  is  Mroridng  with  severe) 
industries  to  identify  cost-effective 
pollution  prevention  strategies  that 
reduce  risks  to  workers  and  the 
environment.  The  DfE  Program  has 
projects  on-going  with  the  flexography. 
lithography,  printed  waring  board  and 
screen-printing  industries  evaluating 
cleaner  products,  processes  and 
technologies.  This  publication  presents 
the  methods  and  resources  needed  to 
conduct  a  Cleaner  Technologies 
Substitutes  Assessment,  a  methodology 
for  evaluating  the  comptirative  risk, 
performance,  cost  and  conservation  of 
alternatives  to  chemicals  currently  used 
by  specific  industry  sectors.  The  overall 
goal  of  these  projects  is  to  encourage 
industry  to  incorporate  environmental 
concerns  into  the  traditional  business 
decision-making  process  of  cost  and 
performance.  With  this  notice,  EPA  is 
announcing  the  availability  of  the  draft 
doounent  entitled  "Cleaner 
Technologies  Substitutes  Assessment:  A 
Methodology  and  Resources  Guide," 
detailing  the  methods  and  resources 
used  to  conduct  substitute  assessments 
by  EPA's  DfE  Program. 

List  of  Sabjects 

Environmental  protection. 

Dated:  January  21 .  1997. 

Muy  Ellen  Wabar, 

Director,  Economics,  Exposure  and 
Technology  Division,  C^fice  of  Pollution 
Prevention  and  Toxics. 

[FR  Doc  97-2716  Filed  2-3-97;  8:45  am] 


(QPP-4MMS1:  FRL-6S75-3] 

Salf-Cartiflcation  Of  Product  CtMmlstry 
and  Acuta  Toxicity  Data;  Notioaof 
Avallat)iilty 

AGENCY:  Envinmmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  soliciting  comments 
on  a  proposed  product  chemistry  self- 
certification  program.  The  proposal  is 
available  in  a  draft  Pesticide  Regulation 
(PR)  Notice  entitled  "Self-Certification 
of  Product  Chemistry  Data"  which  is 
available  upon  request.  Interested 
parties  may  request  a  copy  of  the 
Agency's  proposed  policy  as  set  forth  in 
the  ADDRESSES  imit  of  this  notice. 

DATES:  Comments  must  be  submitted  on 
or  before  April  7. 1997. 

ADDRESSES:  Submit  written  comments 
identified  by  the  docket  control  ntunber 
OPP-00461  by  mail  to:  Public  Response 
Section,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  bring  comments  directly  to  the 
OPP  docket  which  is  located  in  Rm. 
1132  of  Crystal  Mall  «2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  The  PR 
Notice  is  available  by  contacting  the 
person  whose  name  appears  under  FOR 
FURTHER  INFORMA^nON  CONTACT. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docketOepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  or  encryption. 
Comments  will  also  be  accepted  on 
disks  in  WordPerfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  number  "OPP- 
00461."  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  dociunent  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  the 
SUPPLEMENTARY  INFORMATION 
imit  of  this  document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  mari»d  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8:30  aon.  to  4 

Kjn.,  Monday  through  Friday,  excluding 
igal  holidays. 
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FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  product 
chemistry  data:  By  mail:  Sami  Malak 
(7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  4th  Floor,  CS-1,  2800 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  308-8392,  e-mail: 
malak.sami@epamail.epa.gov. 

For  information  concerning  acute 
toxicity:  By  mail:  Tina  Levine  (7505W), 
Ofiice  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  6th  Floor,  CS-1,  2800 
Jeffierson  Davis  Highway,  Arlington,  VA, 
(703)  308-6393,  e-mail: 
levine.tina@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Product  Chemistry  Data 

The  proposed  program  entails  self- 
certification  of  certain  product 
chemistry  data  of  manufocturing-use 
products  and  end-use  products 
produced  by  a  non-integrated 
formulation  system.  Products  eligible 
for  self-certification  are  formulated  from 
registered  sources.  This  program  is 
voluntary  and  is  intended  to  simplify 
and  accelerate  the  processing  of 
applications  for  registration  and 
reregistration  while  maintaining 
protection  of  public  health  and  the 
environment. 

Under  the  self-certification  program, 
applicants  will  submit  a  one-page 
summary  of  the  product's  physical/ 
chemical  characteristics,  a  self- 
certification  statement,  and  a  Good 
Laboratory  Practices  statement,  but  will 
no  longer  be  required  to  submit  the 
supporting  data  for  those  studies. 
However,  registrants  must  retain  in  their 
possession  studies  conducted  in 
substantial  conformity  with  Agency 
guidelines  and  must  submit  sudi 
studies  if  requested  by  EPA.  The 
requirements  pertaining  to  the  physical/ 
chemical  characteristics  for  chemical 
pesticides  are  outlined  in  a  table  under 
40  CFR  158.190. 

This  Federal  Register  notice 
announces  the  availability  of  the  draft 
PR  Notice  and  solicits  comment  on  the 
proposed  policy.  If,  after  reviewing  any 
comments,  EPA  determines  that  changes 
to  the  Notice  are  warranted,  the  Agency 
will  revise  the  draft  PR  Notice  prior  to 
release. 

n.  Acute  Toxicity  Data 

In  May  1996.  EPA  proposed  a 
program  whereby  industry  would  self- 
certify  the  results  of  acute  toxicity 
studies  and  product  labeling  for 


products  in  Category  in  and  IV  (Notice 
of  Availability  (61  FR  26178,  May  24, 
1996)  and  Draft  PR  Notice  entitled 
"Self-Certification  of  Acute  Toxicity 
Studies"  (May  15, 1996)1.  Originally. 
EPA  expected  to  implement  the  program 
this  fall.  However,  comments  received 
fttim  industry,  environmental  groups, 
and  others  regarding  this  proposed 
program  expressed  concerns  with  the 
program.  The  environmental  groups  and 
others  felt  it  would  compromise  the 
Agency's  oversight  role  in  this  area  and 
was  a  gateway  to  further  erosion  of 
Agency  oversight.  The  industry  believed 
that  the  proposed  penalties  were  too 
severe.  In  addition,  when  the  acute 
toxicity  self-certification  program  was 
first  considered,  there  were  over  500 
acute  toxicity  packages  pending  in  the 
Agency.  There  was  often  a  2-year  wait 
for  these  reviews.  Due  to  many 
reinvention  and  process  improvements 
which  have  been  adopted,  this  is  no 
longer  the  case.  Currently,  there  are 
fewer  than  90  active  acute  toxicity 
packages  pending;  fewer  than  10 
packages  have  been  in  review  more  than 
EPA's  target  review  time  of  90  days.  As 
a  result  of  these  considerations,  EPA  has 
further  evaluated  the  role  of  self- 
certification  of  acute  toxicity  data  in 
OPP  and  has  concluded  that  it  is  not 
necessai^  to  implement  this  program. 
Rather,  the  Agency  will  continue  to 
reinvent  and  improve  its  internal  review 
processes  to  assure  that  acute  toxicity 
reviews  are  {>erformed  and  completed  in 
a  timely  manner. 

m.  Public  Record 

A  record  has  been  established  for  this 
action  under  docket  number  "OPP- 
00461"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jeffierson  Davis 
Highway,  Arlington.  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

^pKlocket@epamaiLepa.gov 

Qectronic  comments  must  be 
sulmiitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this  action,  as 
tvell  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 


Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  diis 
document. 

ListofSubiects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  January  27. 1997. 
Stephen  L.  JohoMm, 
Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc  97-2713  Filed  2-3-^7;  8:45  am) 
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Notice  Of  Modification  to  1994 
Publicker  Site  Purchaser  Agreement 
Pursuant  to  the  CompretMnsive 
Environmental  Response, 
Compensation  and  UalJiHty  Act  of 
1980,  as  Amended 

AOBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that  on 
December  19, 1996,  the  United  States 
Environmental  Protection  Agency 
("EPA")  made  effective  a  Modification 
to  the  1994  purchaser  agreement 
concerning  the  Publicker  Industries  Inc. 
Superfimd  Site  located  in  Philadelphia, 
Pennsylvania.  The  purchaser  agreement, 
which  was  executed  on  June  23. 1994, 
became  effective  on  December  5, 1994 
after  a  public  comment  period.  The 
Modification,  which  was  also  executed 
by  Delaware  Avenue  Enterprises,  Inc., 
Cresmont  Limited  Partnership,  Holt 
Cargo  Systems,  Inc.  (collectively,  the 
"Purchasers")  and  the  Pennsylvania 
Department  of  Environmental  Protection 
("PADEP'),  essentially  approves  the 
petition  of  the  Purchasers  to  perform, 
with  EPA  oversight,  the  final,  site-wide 
CERCLA  remedy  as  selected  by  EPA  in 
the  December  28, 1995  Record  of 
Decision  (the  "ROD"  for  Operable  Unit 
3,  or  "0U3  ROD").  The  original 
purchaser  agreement  provided  for  this 
petition  process,  which  enables  the 
Purchasers  to  conduct  an  EPA-approved 
CERCLA  remediation  in  an  expeditious 
and  cost-efficient  manner. 

Briefly,  the  OU3  ROD  selected  the 
abandonment  of  on-site  ground  water 
wells;  the  removal,  treatment,  and  off- 
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disposal  of  liquids  and  sediments  in 
contaminated  electric  utilities:  the 
removal,  treatment,  and  off-site  disposal 
of  liquids  and  sediments  in 
contaminated  stormwater  trenches  and 
utilities:  and  the  removal,  treatment, 
and  off-site  disposal  of  miscellaneous 
wastes.  In  exchange  for  this  privately- 
performed  remediation  and  as  provided 
for  in  the  purchaser  agreement,  EPA  and 
PADEP  will  evaluate  the  Purchasers' 
costs  related  to  the  implementation  of 
the  0U3  ROD  and  will  determine  the 
dollar  value  of  the  offsets  to  Purchasers' 
future  cash  payment  installment 
obligations  under  the  purchaser 
agreement. 

Availability:  The  Modification  and 
additional  background  information 
relating  to  the  original  purchaser 
agreement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protecticm  Agency.  Region  m.  841 
Chestnut  Building.  Philadelphia. 
Pennsylvania  19107. 
FOR  FURTHER  ■ITORIIATION  CONTACT: 
Brian  M.  Nishitani  (3RC21).  Senior 
Assistant  Regional  Q>unsel,  Office  of 
Regional  Counsel.  U.S.  Environmental 
Prelection  Agency.  841  Chestnut  Street, 
Philadelphia.  Peimsylvania  19107.  (215) 
566-2675. 

Dated:  lanuary  28. 1997. 
W.MidudMoCdw. 

Begiona]  Administrator,  U.S.  Environmental 

Pntection  Agency,  Region  IE. 

[FR  Doc  97-2708  Filed  2-3-97;  8:45  am] 
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Draft  Natfonal  Poilutant  Dtecharg* 
EHminatfon  SyslMn  (NPDES);  Q«Mral 
Pennlts  for  ttw  Eaatam  Portion  of  the 
Oirtw  ConliiMntai  8h«N  (OCS)  of  tlM 
Quif  of  Mwdco  (CMIIQ280000) 

AOeiCY:  Envinmmental  Protection 

Agency  (EPA) 

ACTION:  ExtoDsion  of  public  comment 

period. 


r:  On  December  9, 1996.  EPA 
Region  4  provided  notice  of  the  draft 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  genernl 
permit  for  the  Outer  Continental  Shelf 
(OCS)  of  the  Gulf  of  Mexico  (General 
Permit  No.  GMG280000)  for  discharges 
in  the  Offshore  Subcategory  of  the  CKl 
and  Gas  Extractim  Point  Source 
Category  (40  CFR  part  435,  subpart  A). 
Additionally,  the  Region  4  made 
available  for  public  review  the 
administrative  record  consisting  of 
Ocean  Discharge  Criteria  Ewsluation. 
Draft  Environmental  Impact  Statement, 
and  Biological  Assessment  for 


comments  to  be  received  on  the 
proposed  action.  Public  Hearings  have 
been  scheduled  on  the  proposed  action 
in  Biloxi,  MS  on  January  28. 1997.  in 
Gulf  Shores.  Alabama  on  January  29. 
1997.  in  Pensacola.  Florida  on  January 
30, 1997  and  Tampa.  Florida  on 
February  4. 1997.  At  the  request  of 
interested  parties.  EPA  is  today 
providing  notice  that  the  public  notice 
comment  period  has  been  extended. 
DATES:  Original  public  notice  issuance 
date:  December  9, 1996.  Extended 
public  notice  expiration  date  March  17. 
1997. 

ADDRESSES:  Public  conunents:  Interested 
person  may  submit  written  comments 
on  the  Draft  NPDES  General  Permits, 
draft  Environmental  Impact  Statement, 
403(c)  evaluation  and  other  supporting 
documents  related  to  this  proposed 
general  permit  reissuance  to:  The  Office 
of  Public  Affairs,  United  States 
Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center,  100 
Alabama  Street,  S.W.  Atlanta.  GA 
30303-3104.  Attention:  Ms.  Lena  Scott. 

Comments  must  be  submitted  to  EPA 
on  or  before  the  extended  expiration 
date  which  is  Monday,  March  17, 1997. 

Administrative  Record:  The  complete 
administrative  record  for  the  draft 
permit  is  available  for  public  review  at 
the  EPA  Regional  Office  listed  above. 
Copies  of  the  draft  NPEffiS  general 
permit,  fact  sheet,  EIS,  Biological 
Assessment.  403(c)  evaluation  are 
available  upon  request  from  Region  4, 
by  writing  the  above  address,  or  by 
calling  Ms.  Lena  Scott  at  (404)  562- 
9607. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Larry  Cole,  Environmental  Engineer, 
telephone  (404)  562-9307. 

Dated:  January  28. 1997. 
Rotwrt  F.  McGhee, 

Director,  Water  Management  Division. 
[FR  Doc  97-2707  Filed  2-3-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 


Public  Information  Collections 
A|jprovad  l}y  Office  of  Management 
andBudgat 

January  22, 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
infcHmatirai  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  spcmsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 


unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Commtmications  Commission.  (202) 
418-1379. 

Federal  Commiinications  Gommissioii 

OMB  Control  No.:  3060-0168. 

Expiration  Date:  12/31/99. 

Title:  Reports  of  Proposed  Changes  in 
Depreciation  Rates — Section  43.43. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  78,000 
total  annual  hours:  6500  hours  per 
respondent  (avg.);  12  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Section  220(b)  of  the 
Communications  Act  of  1934,  as 
amended,  requires  the  Commission  to 
prescribe  depreciation  charges  for  the 
subject  carriers.  Section  219  of  the  Act 
requires  annual  and  other  reports  from 
the  carrien.  Section  43.43  of  the 
Commission's  Rules  establishes  the 
reporting  requirements  for  depreciation 
prescription  purposes.  Communication 
common  carriers  with  annual  operating 
revenues  of  $100  million  or  more  that 
the  Commission  has  foimd  to  be 
dominant  must  file  information 
specified  in  Section  43.43  before  making 
any  change  in  the  depreciation  rates 
application  to  their  operating  plant.  The 
information  filed  is  used  by  the 
Commission  to  establish  proper 
depredation  rates  to  be  charged  by  the 
carriere,  pursuant  to  Section  220(b)  of 
the  Act.  The  information  serves  as  the 
basis  for  depreciation  analyses  made  by 
the  Common  Carrier  Biueau  in 
establishing  the  aforementioned  rates. 
Without  this  information  the  validity  of 
the  carriere'  depreciation  policies  could 
not  be  ascertained. 

OMB  Control  No.:  3060-0749. 

Expiration  Date:  01/31/2000. 

Title:  Disclosure  and  Dissemination  of 
Pay-Per-Call  Information,  47  CFR 
Section  64.1509. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  10,250 
total  annual  houn:  136.67  hotus  per 
renxmdent;  75  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  Section  228  of  the 
Communications  Act  of  1934,  as 
amended,  establishes  federal 
requirements  governing  common 
canien'  transmission  and  billing  and 
collection  of  interstate  pay-pern^  and 
other  information  services.  Section 
64.1509  of  the  Commission's  Rules 
incorporates  the  requirements  of 
Sections  228(c)(2)  and  228(dM2)-(3)  of 
the  Communications  Act.  Under  these 
sections,  common  cairien  that  assign 
telephme  numbere  to  pay-per<:all 
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services  must  disclose  to  all  interested 
parties,  upon  request  a  list  of  all 
assigned  pay-per-call  numbers.  For  each 
assigned  number,  carriers  must  also 
make  available  (a)  a  description  of  the 
pay-per-call  service;  (2)  the  total  cost 
per  minute  or  other  fees  associated  with 
the  service;  and  (3)  the  service 
provider's  name,  business  address,  and 
telephone  number.  In  addition,  carriers 
handling  pay-per-call  services  must 
establish  a  toll-free  number  that 
consumer  may  call  to  receive 
information  about  pay-per-call  services. 
The  Commission  requires  carriers  to 
provide  statements  of  pay-per-call  rights 
and  responsibilities  to  new  telephone 
subscribers  at  the  time  service  is 
established  and,  although  not  required 
by  statute,  to  all  subscribers  annually, 
llie  disclosure  requirements  are 
intended  to  ensure  that  consumers  are 
able  to  obtain  information  that  will 
enable  them  to  make  informed  choices 
about  their  use  of  pay-per-call  services. 
OhW  Control  No.:  3060-0752. 
Expiration  Date:  1/31/2000. 
True:  Billing  Disclosure  Requirements 
for  Pay-Per  Call  and  Other  Information 
Services,  47  CFR  Section  64.1510 
Form  No.:  N/A. 

Estimated  Annual  Burden:  54,000 
total  annual  hours;  40  hours  per 
respondent;  1,350  respondents. 

Estimated  Annual  reporting  and 
Recordkeefiing  Cost  Burden:  $0. 
Description:  Section  228  of  the 
Commimications  Act  of  1934,  as 
amended,  establishes  federal 
requirements  governing  common 
carriers'  transmission  and  billing  and 
collection  of  interstate  pay-per-call  and 
other  information  services.  Under 
Section  64.1510  of  the  Commission's 
rules  telephone  bills  containing  charges 
for  interstate  pay-per-call  and  other 
information  services  must  include 
information  detailing  consumers'  rights 
and  responsibilities  with  respect  to 
these  charges.  SpeciHcally,  telephone 
bills  carrying  pay-per-call  charges  must 
include  a  consumer  notification  stating 
that:  (1)  the  charges  are  for  non- 
communication services;  (2)  local  and 
long  distance  telephone  services  may 
not  be  disconnected  for  failure  to  pay 
pay-per-call  charges;  (3)  pay-per-call 
(900  number)  blocking  is  available  upon 
request;  and  (4)  access  to  pay-per-call 
services  may  be  involuntarily  blocked 
for  foilure  to  pay  pay-per-call  charges.  In 
addition,  each  call  billed  must  show  the 
type  of  service,  the  amount  of  the 
diarge.  and  the  date,  time,  and  duration 
of  the  call.  The  bill  must  display  a  toll- 
free  number  which  subscribers  may  call 
to  obtain  information  about  pay-per-call 
services.  The  billing  disclosure 
requirements  contained  in  Section 


64.1510  are  intended  to  ensure  that 
telephone  subscribers  billed  for  pay-per-, 
call  or  other  information  services  are 
able  to  understand  the  charges  levied 
and  are  informed  of  their  rights  and 
responsibilities  with  respect  to  payment 
of  such  charges. 

OMB  Control  No.:  3060-0755. 

Expiration  Date:  01/31/2000. 

Title:  Policy  and  Rules  Concerning  the 
Implementation  of  the  Infrastructure 
Sharing  Provision  in  the 
Telecommunications  Act  of  1996— CC 
Docket  No.  96-237. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  2,175  total 
annual  hours;  29  hours  per  respondent; 
75  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  In  the  Notice  of  PFoposed 
Rulemaking,  Implementation  of 
In&BStructure  Sharing  Provisions  in  the 
Telecommimications  Act  of  1996,  CC 
Docket  No.  96-237.  the  Commission 
proposes,  in  implementing  Section  259 
of  the  Communications  Act  of  1934,  as 
added  by  the  Telecommunications  Act 
of  1996  requiring  incumbent  local 
exchange  carriers  (LECs)  to  file  any 
tari%,  ctHitracts,  or  other  arrangements 
showing  the  conditions  under  which 
they  make  infrastructure  and  functions 
available  to  qualifying  carriers.  Another 
provision  requires  inciunbent  LECs  to 
provide  information  on  the  deployment 
of  new  services  and  equipment  to 
parties  to  Section  259  agreements. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  biuden  to 
the  Records  Management  Branch, 
Washington,  DC.  20554. 

Federal  Communications  Commission 

Williuo  F.  CatoB, 

Acting  Secretary. 

|FR  Doc  97-2617  Piled  2-3-97;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  AgrMment(s)  Hied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 


Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  217-011565 

Title:  Hybur/Tropical  Slot  Charter 
Agreement 

Parties: 
Hybur  Ltd. 

Tropical  Shipping  &  Construction  Co., 
Ltd. 

Synopsis:  Under  the  proposed 
agreement,  Hybur  Ltd.  will  charter 
space  abroad  its  vessels  to  Tropical 
Shipping  in  the  trade  between  ports 
in  Flonda  and  ports  in  Belize. 

Agreement  No.:  224-201015 

Title:  ACFSA  &  Tri-State  Associations 
Discussion  Agreement 

Parties: 
American  CFS  &  Transportation 
Association  ("ACFSA")  (Agreement 
No.  224-200975) 
Tri-State  Container  Freight  Station 
Association  ("Tri-State") 
(A^eement  No.  224-200935) 

Synopsis:  The  proposed  Agreement 
permits  the  parties  of  both  the  ACFSA 
and  Tri-State  to  create  a  marine 
terminal  discussion  agreement  The 
parties  may  confer,  discuss  and  make 
recommendations  on  rates,  charges, 
practices  and  other  matters  of  concern 
in  the  industry;  however,  the 
Agreement  does  not  confer  joint  rate- 
making  authority  and  any  action 
taken  pursuant  to  this  Agreement  will 
not  be  binding  on  the  parties. 

Dated:  January  29, 1997. 

By  order  of  the  Federal  Maritime 
Coinmission. 
Joseph  C  Polkmg. 
Secretary. 
(FR  Doc  97-2622  Filed  2-3-97;  8:45  ami 


Oceen  Freight  roiwerder  Uceneo; 
Applicents 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573. 
Roldan  Products  Corporation,  13545 

Barrett  Parkway  Drive,  Suite  302,  St. 

Louis,  MO  63021,  Officers:  Tony 

Rodan,  President,  Joseph  G.  Roldan, 

Chairman 
Samson  Transport  (USA)  Inc.,  d/b/a 

Samson  Forwarding,  441  Schiller 
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Street,  Elizabeth.  NJ  07206,  Officers: 

Robert  Walsh,  President,  Jonas 

Hansen,  CEO 
Logistics  Management  International, 

Inc.,  850  Tomlinson  Terrace,  Lake 

Mary,  FL  32746.  Officers:  Segundo  L. 

Menendez.  President,  Hildeciza 

Menendez,  Vice  President 
Penn  Infl  Co..  22533  S.  Vermont  Ave., 

Unit  #20,  Torrance.  CA  90502.  Jeffrey 

Oh,  Sole  Proprietor 
Trans  Pacific  Snipping,  Inc.,  350  South 

Crenshaw  Blvd.  *A105,  Torrance,  CA 

90503,  Officer:  Keun  Ju  Lee,  President 
Grand  Bell  Maritime,  U.S.A..  623  E. 

Artesia  Blvd.,  Carson,  CA  90746, 

Officer  Shin  Wha  Park,  President 

Dated:  January  29, 1997. 
loMph  C  PoUdag, 
Secretary. 

(FR  Doc.  97-2621  Filed  2-3-97;  8:45  am] 
■UMQ  oooa  •7»-»1-« 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticee; 
AcquWtlona  of  Sliarea  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7}). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  18, 1997. 

A.  Federal  RsMnre  Bank  of 
Ridunoiid  (Lloyd  W.  Bostian,  Jr.,  Souor 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  George  H.  Bwadrick,  Charlotte, 
North  Carolina,  as  Trustee  for  Carmen  P. 
Holding,  Atlanta.  Georgia,  and  Caroline 
R.  Holding,  Raleigh,  North  Carolina;  to 
acquire  an  additional  18.12  percent,  for 
a  total  of  3Q;91  percent,  of  the  voting 
shares  of  Fidelity  BancShares  (N.C), 
Inc,  Fuquay-Varina,  Ncnlh  Carolina, 
and  thereby  indirectly  acquire  The 
Fidelity  Bank.  Fuquay-Varina,  North 
Carolina. 

2.  George  H.  Broadrick,  Charlotte, 
Nc»th  Carolina;  as  Trustee  for  Carmen  P. 


Holding,  Atlanta,  Georgia,  and  Caroline 
R.  Holding,  Raleigh,  North  Carolina;  to 
acquire  an  additional  8.24  percent,  for  a 
total  of  25.26  percent,  of  the  voting 
shares  of  First  Citizens  BancShares,  Inc.. 
Raleigh,  North  Carolina,  and  thereby 
indirectly  acquire  Bank  of  Marlinton. 
Marlinton,  West  Virginia;  Bank  of  White 
Sulphur  Springs,  White  Sulphur 
Springs,  West  Virginia;  and  First- 
Qtizens  Bank  and  Trust  Company. 
Raleigh,  North  Carolina. 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

2.  Michael  A.  Myers,  Dallas,  Texas;  to 
acquire  an  additional  25.1  percent,  for  a 
total  48.9  percent,  of  the  voting  shares 
of  Myers  Bancshares,  Inc.,  Dallas,  Texas, 
and  diereby  indirectly  acquire 
Continental  State  Bank,  Boyd,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  29, 1997. 
lenniier  J.  Johnaon, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc  97-2657  Filed  2-3-97;  8:45  am] 
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Notice  of  Proposals  To  Engage  in 
Permissible  Nonbenking  Activities  or 
To  Acquire  Companies  That  Are 
Engaged  In  Pennlssit)le  NonlMnking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or-control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baniking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 


unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
{act  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  18, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
Yoik,  New  York  10045-0001: 

1.  Toronto-Dominion  Banlc,  Toronto, 
Ontario,  Canada,  and  Waterhouse 
Investor  Services,  Inc.,  New  York,  New 
York;  to  engage  de  novo  through  its 
subsidiary,  Waterhouse  Securities,  Inc., 
New  York,  New  Yoik,  in  the  purchase 
and  sale  of  securities  on  the  order  of 
customers  as  riskless  principal.  See 
Stichting  Prioriteit  ABNAMRO  Holding, 
81  Fed.  Res.  Bull  1134  (1995); /.P. 
Morgan  &■  Company  Incorporated,  76 
Fed.  Res.  Bull.  26  (1990);  and  Banc  One 
Corporation,  77  Fed.  Res.  Bull.  61 
(1991).  These  activities  will  be 
conducted  worldwide. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Regency  Bancorp,  Fresno, 
California;  to  acquire  Regency 
Investment  Advisors,  Inc.,  Fresno, 
California,  and  thereby  engage  in 
securities  brokerage  and  investment 
advisory  services,  pursuant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  29, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  97-2658  Filed  2-3-97: 8:45  am] 
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Sunshine  Act  Mealing 

AQENCY  HOUNNQTHE  MEETMQ:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  IIKX)  a.m..  Monday. 

February  10, 1997. 

POCE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  2l8t  Streets. 

N.W.,  Washington.  D.C  20551. 
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STATUS:  Closed. 

MATTERS  TO  BE  C0N8IDE(»ED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  bom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  31, 1997. 
JenniSer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[PR  Doc.  97-2897  Filed  1-31-97;  3:39  pml 
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GENERAL  SERVICES 
ADMINISTRATION 

Office  of  Qovemment  Policy,  FAR 
Secretariat;  Revision  of  Standard 
Form,  SF  294,  Subcontractihg  Report 
fbr  Individuai  Contracts  and  SF  295, 
Summary  Subcontract  Report 

AGENCY:  General  Services 
Administration. 
ACTKM:  Notice. 

SUMMARY:  The  General  Services 
Administration.  FAR  Secretariat, 
recently  revised  Standard  Form,  SF  294, 
Subcontracting  Report  for  Individual 
Contracts  and  SF  295,  Simimary 
Subcontract  Report,  as  part  of  FAR  Case 
95-307.  This  revision  changed  the 
Contractor  Establishment  Code  to  the 
Contractor  Identification  Number.  Since 
these  forms  are  authorized  for  local 
reproduction,  you  can  obtain  a  camera 
copy  of  each  in  two  ways: 
On  the  internet.  Address:  http:// 

www.gsa.gov/forms, 
On  the  U.S.  Government  Management 

Policy  CD-ROM,  or; 
From  CARM,  Atta:  Barbara  Williams, 

(202)  501-0581. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Ms.  Linda  Klein,  General  Services 
Administration,  (202)  501-3775  for 
information  concerning  FAR  Case  95- 
307. 
DATES:  Effective  February  4, 1997. 

Dated:  January  24, 1997. 
TlModore  0.  Freed, 

Standard  and  Optional  Forms  Management 
Officer. 

[PR  Doc  97-2625  Filed  2-3-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  AutlKMtty 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Himian  Services  (40  FR  22859,  May  27. 
1975,  as  amended  most  recently  at  61 
FR  54451,  October  18, 1996, and 
redesignated  from  Part  HN  as  Part  N  at 
60  FR  56605,  November  9, 1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  National  Institute 
of  Mental  Health  as  follows:  In  the 
Office  of  the  Director,  transfer  the 
program  analysis  function  from  the 
Office  of  Resotut»  Management  (ORM) 
to  the  Office  of  Science  Policy  and 
Program  Planning,  and  revise  ORM's 
functional  statement. 

Section  N-B,  Organization  and 
Functions,  under  the  heading  National 
Institute  of  Mental  Health  (N7,  formerly 
HN7),  Office  of  die  Director  (N71, 
formerly  HN71),  insert  the  following: 

Office  of  Resource  Management 
(N719,  formerly  HN719).  Directs  and 
coordinates  the  Institute's  resource 
allocation,  management  improvement, 
and  technical  services  processes  by 
overseeing:  (a)  program  planning  and 
financial  management;  (b)  grant  and 
acquisition  activities;  (c)  information 
resource  management;  (d)  management 
policy  and  procedure  development, 
interpretation,  and  implementation;  (e) 
the  provision  of  general  administration 
services  throughout  the  Institute;  (f) 
personnel  operations;  and  (g)  visual  and 
audiovisual  information  services  and 
technical  guidance. 

Dated:  January  22, 1997. 
Harold  Vannnt, 

Director.  National  Institutes  of  Health. 
(FR  Doc  97-2722  Filed  2-3-97;  8:45  am] 
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Centers  fbr  Disease  Control  and 
Prevention 

(INFO-97-02] 

Proposed  Data  Coliections  Sulxnitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  die 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 


summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilraa 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Fit^ects 

1.  Employee  Vital  Status  Letter  (0920- 
0035) — Extension — ^The  employee  vital 
status  letter  is  an  update  of  a  letter 
originally  approved  by  OMB  in  1977 
and  last  approved  in  1994.  The  vital 
status  letter  is  used  for  a  type  of  study 
known  as  "retrospective  mortality."  The 
retrospective  mortality  study  involves 
the  identification  of  a  study  population 
of  present  and  former  workers  who  were 
exposed  to  a  toxic  substance  in  the 
woikplace  that  is  suspected  of  causing 
a  long  term  adverse  health  effect  to  the 
ej^osed  workers.  The  adverse  health  - 
effects  may  be  identified  by  observing 
the  cause  of  specific  mortaUty  in  the 
study  population  and  comparing  that  to 
the  expected  mortality.  The  study 
populations  are  identified  throu^ 
employment  records  of  past  and  present 
workers  in  given  industries  where  the 
suspected  toxins  are  found.  In  order  to 
identify  these  deaths,  it  is  necessary  to 
determine  the  vital  status  (i.e.,  whether 
the  individual  is  alive  or  deceased)  of 
all  members  of  the  study  population  as 
of  a  given  cut-off  date  and  then  obtain 
the  medical  certification  of  cause  of 
death  on  all  deceased  members.  This 
letter  is  sent  to  study  cohort  members  as 
a  last  resort.  If  the  vital  status  of  an 
individual  cannot  be  determined  from  a 
number  of  available  data  sources  (such 
as  the  National  Death  Index  and  the 
Social  Security  Administration),  the 
letter  is  sent  to  determine  if  the 
respondent  is  deceased  or  alive — if 
deceased,  the  data  and  place  of  death  is 
requested  from  next  of  kin.  The  total 
cost  to  respondents  for  the  three  year 
period  is  $1,890. 
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MesponaBnis 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  bur- 
den/re- 
sponse (in 
hrs.) 

Total  bur- 
den (in  hrs.) 

-. '• ~ 

756 

1 

.166 

126 

Total 

126 

2.  Airways  CKsease  in  Miners — (0920- 
0349] — ^Extension — A  relationship 
betiveen  coal  mining  exposure  and  lung 
function  loss  has  been  demonstrated. 
Both  smoking  and  coal  mine  dust 
exposure  are  associated  with  clinically 
important  respiratory  dysfunction.  Their 
separate  contributions  to  obstructive 
airway  disease  in  coal  minera  appear  to 
be  additive.  However,  much  of  the 
apparent  variation  in  the  health  risks  of 
coal  mine  dust  exposure  remains 
unexplained.  Miners  exposed  to  similar 
levels  of  coal  mine  dust  demonstrate 
large  variations  in  Ivmg  function  loss. 
Intrinsic  susceptibility  to  the  dust  or 
some  environmental  factor  not  yet 
identified  must  be  sought  to  explain 
why  some  individuals  suffer  severe  limg 
damage  and  others  experience  stable  or 
age  related  changes  in  lung  function  in 


responses  to  inhalation  of  respirable 
dust. 

The  spectrum  of  respiratory  disease  in 
coal  miners  is  certainly  broad. 
Pneumoconiosis  is  widely  accepted  as 
specific  to  mine  dust  exposure.  It  has 
been  observed  that  emphysema  is  more 
common  and  severe  in  coal  miners  than 
non-miners.  Symptoms  of  chronic 
bronchitis  are  common  in  minera  and 
the  risk  of  their  development  has  been 
related  to  exposiu«  to  the  mine 
environment.  Over  50%  of  non-smoking 
coal  minora  with  identifiable  airflow 
obstruction  may  have  asthma.  Questions 
that  remain  include:  What  are  the 
predictable  factora  which  relate 
variations  in  airflow  obstruction  in 
minera  to  measured  respirable  coal  mine 
dust  exposure?  What  are  the  specific 
processes  responsible  for  lung  function 
losses  in  minera? 


The  goals  of  this  investigation  are  to: 
1)  Improve  our  understanding  of  the 
processes  and  mechanisms  involved  in 
the  development  of  pulmonary  diseases 
and  accelerated  lung  function  losses  in 
undergroimd  coal  minera  and  other  dust 
exposed  workera,  and  to  further  define 
the  consequences  of  inhalation  of  coal 
mine  and  other  dusts;  and  2)  Identify 
potential  risk  factora  in  the  development 
of  excessive  respiratory  function  loss  as 
a  basis  for  interventions  to  reduce 
morbidity  and  mortality  associated  with 
respirable  dust  in  the  work  place. 

The  data  collected  in  this  study  will 
be  used  to  provide  a  basis  for  improving 
the  imderstanding  of  pulmonary  disease 
processes  in  dust  exposed  workera,  and 
as  a  basis  for  intervention  strategies  to 
reduce  morbidity  in  the  coal  mining  and 
possibly  other  industries. 

The  total  cost  to  respondents  is  $0.00. 


Respondents 

No  of  re- 

No.  Of  re- 
sponses/re- 
spondent 

Avg.  burden/ 

response  (in 

hrs.) 

Total  bur- 
den (in  hrs.) 

SpOiUonlS 

PtiysKians 

40 
36 

1 
1 

0.17 
7.0 

7 

Volunleers 

252 

Total „ - 

259 

3.  Former  Waste-To-Energy  Facility, 
Coliunbus,  Ohio:  Dioxin  and  Cadmiujin 
Exposure  Study — New — ^The  Agency  for 
Toxic  Substances  and  Disease  Registry 
is  aimouncing  the  request  for  a  three 
year  0MB  approval  for  a  new 
information  collection  entitled:  "Former 
Waste-To-Energy  Facility.  Columbus. 
Ohio:  Dioxin  and  Cadmium  Exposure 
Study."  The  purpose  of  this  proposed 
study  is  to  determine  whether  blood 
serum  dioxin  and  urine  cadmium  levels 


of  an  adult  population  residing  near  the 
Waste-To-Energy  Facility  are  elevated 
compared  to  an  adult  population  not 
residing  near  the  Waste-To-Energy 
Facility.  A  scientifically  valid  exposiire 
assessment  is  crucial  in  determining 
whether  the  health  of  exposed 
populations  may  have  been  adversely 
impacted. 

The  two  study  groups,  target 
population  and  comparison  population, 
will  be  selected  using  environmental 


data,  census  data,  systematic  sampling 
method,  and  eligibility  criteria.  The 
statistical  analysis  wiU  include  the 
comparison  of  serum  dioxin  and  urine 
cadmium  average  concentration  levels 
for  target  and  comparison  populations 
while  adjusting  for  factora  that  affect  the 
concentration  levels.  This  study's 
average  concentration  will  be  compared 
to  the  levels  of  other  similar  health 
studies.  Other  than  their  time,  there  will 
be  no  cost  to  the  respondents. 


Respondents 


No.  of  re- 
spondents 


No.  of  re- 
spondents/ 
respondents 


Average 

buidervre- 

sponse  (in 

hra.) 


Total  bur- 
den (in  hrs.) 


Systematic  PtK>ne  Census  Survey 

Verify  Partidpant  Eligibility  

lyledKai  Questionnaire _ 

Specimen  Collection 

Total 


2000 

800 
440 
440 


.10 
.15 
.15 
.25 


200 

120 

66 

110 


496 


UMI 
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3.  Former  Waste-To-Energy  Facility, 
Columbus,  Ohio:  Dioxin  and  Cadmium 
Exposure  Study — New — The  Agency  for 
Toxic  Substances  and  Disease  Registry 
is  announcing  the  request  for  a  three 
year  0MB  approval  for  a  new 
information  collection  entitled:  "Former 
Waste-To-Energy  Facility,  Columbus, 
Ohio:  Dioxin  and  Cadmium  Exposure 
Study."  The  purpose  of  this  proposed 
study  is  to  determine  whether  blood 
senun  dioxin  and  urine  cadmium  levels 


of  an  adult  population  residing  near  the 
Waste-To-Energy  Facility  are  elevated 
compared  to  an  adult  population  not 
residing  the  Waste-To-Energy  Facility.  A 
scientifically  valid  exposure  assessment 
is  crucial  in  determining  whether  the 
health  of  exposed  populations  may  have 
been  adversely  impacted. 

The  two  study  groups,  target 
population  and  comparison  population, 
will  be  selected  using  environmental 
data,  census  data,  systematic  sampling 


method,  and  eligibility  criteria.  The 
statistical  analysis  will  include  the 
comparison  of  serum  dioxin  and  urine 
cadmium  average  concentration  levels 
for  target  and  comparison  populations 
while  adjusting  for  factors  that  affect  the 
concentration  levels.  This  study's 
average  concentration  will  be  compared 
to  the  levels  of  other  similar  health 
studies.  Other  than  their  time,  there  will 
be  no  cost  to  the  respondents. 


Respondents 


No.  of  re- 
spondents 


No.  o(r»- 
sponses/re- 


Average 
burden/re- 
sponses (in 
hre.) 


Total  bur- 
den (in  his.) 


Systematic  Ptwne  Census  Sun/ey 

Verify  Participant  Eligibifity  

Medical  Questionnaire 

Specimen  Collection 

Total ; 


2000 

800 
440 
440 


.10 
.15 
.15 
.25 


200.0 

i2ao 

66.0 
110.0 


496.0 


4.  Risk  And  Protective  Factors  of 
Intimate  Partner  Violence  Survey — 
New — ^The  purpose  of  the  project  is  to 
identify  early  warning  signs  and 
protective  factors  in  intimate  violence 
prevention  by  conducting  a  random- 
digit-dial  national  survey.  Findings  from 
a  preliminary  focus  group  study  reveal 
that:  (1)  There  may  exist  a  pattern  of 
early  warning  signs  that  women  can  use 
to  avoid  intimate  partner  violence,  (2) 
certain  individual  and  societal 
characteristics  (which  we  call  risk  and 
protective  factors),  such  as  family 
history  of  abuse  or  the  support  of 
friends  or  institutions,  may  increase  or 
reduce  the  risk  of  violence  in  women's 


lives,  (3)  these  risk  and  protective 
factors  may  influence  women's  ability  to 
detect  early  warning  signs  for  physical 
violence  perpetrated  by  an  intimate 
partner,  and  (4)  there  may  be  differences 
between  African-American  women  and 
Caucasian  women  regarding  helping 
relationships  and  services  utilized  by 
abused  women. 

The  survey  will  include  a 
stratification  methodology  to  include  six 
specific  categories  of  women  across  the 
United  States  who  are  over  18  years  of 
age.  The  six  categories  of  women  are 
African-American  and  Caucasian 
women  who:  (1)  have  never  been  in  a 
violent  relationship,  (2)  are  currently  in 


a  violent  relationship,  and  (3)  have 
previously  been  in  a  violent 
relationship,  but  have  been  living  free  of 
violence  for  at  least  one  year.  The 
survey  will  gather  data  from 
approximately  1,800  women  using  an 
interview  protocol  which  was  . 
developed  and  pilot  tested  in 
conjunction  with  the  focus  group  study 
and  has  been  defined  by  experts  and 
CDC  program  staff.  The  total  cost  to 
respondents  is  $1,979.84,  which  is 
based  on  a  median  wage  of  women  over 
16  in  the  United  States  (includes  non- 
working  and  part-time  employed 
women)  of  $3.99  per  hour  [source: 
Bureau  of  Labor  Statistics,  1997] 


Respondents 

No.  of  re- 
spondents 

No.  of  re- 
sponses/re- 
spondent 

Avg.  burden/ 

response  On 

hrs.) 

Total  bur- 
den On  hrs.) 

Never  Abused  in  a  Relationship 

300 
300 

300 
300 

10 
.167 
.167 

20 
33 
33 

20 
33 
33 

African  Am.  ..„ „ 

Caucasian  ..........................._„..._....„_.....„„....„..„.„..„.„.„„.^„.„.„.„„.„„„„.„„. 

50 
SO 

CuiTentiy  m  Aixjsive  Relationsnip  ....^„ .„ ............. ......:.. 

African  Am ^„    

99 

Caucasian 

Fonnerty  in  Abusive  Relationship ....  

99 

African  Am 

Caucasiwi 

300 
300 

99 
99 

Total „ _ 

496 

Dated:  January  29, 1997. 
Wilau  G.  JohnMn. 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc  97-2681  Filed  2-3-47;  8:45  am] 
■UJNO  OOM  41»-1S-M 


Injury  [^•search  Qrant  R«vi«w 
Committae:  Conferance  Call  Moating 

In  accordance  with  section  lD(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  conference  call 
committee  meeting. 


Nawe:  Injury  Research  Grant  Review 
Committee  (IRGRC). 

Time  and  Date:  1  p.m.-3  p.m.,  Fetmiary 
27, 1997. 

Place:  National  Center  for  Injury 
Prevention  and  Control  (NaPC).  CDC.  Koger 
Center,  Vanderbiit  Building,  1st  Floor, 
Confierence  Room  1006,  2939  Flowrers  Road, 
South.  Atlanta.  Georgia  30341.  (Exit 
Chamblee-Tucker  Road  off  1-85.) 
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Status:  Open:  1  p.in.-l:lS  p.m.,  February 
27, 1997.  Clowd:  1:15  p.m.-3  pjn.,  February 
27, 1997. 

Purpose:  This  committee  is  charged  with 
advising  the  Secretary  of  Health  and  Human 
Services;  the  Assistant  Secretary  for  Health; 
and  the  Director,  CDC,  regarding  the 
scientific  merit  and  technical  frasibility  of 
grant  applications  received  from  academic 
institutions  and  other  public  and  private 
profit  and  nonprofit  organizations,  including 
State  and  local  government  agencies,  to 
conduct  specific  injury  research  that  focus  on 
prevention  and  control  and  to  support  injury 
prevention  research  centers. 

Matters  to  be  Discussed:  Agenda  items 
include  announcements,  discussion  of 
review  procedures,  future  meeting  dates,  and 
review  of  grant  applications. 

Beginning  at  1:15  p.m.,  through  3  p.m., 
February  27,  the  Committee  will  meet  to 
conduct  a  review  of  grant  applications.  This 
portion  of  the  meeting  will  be  closed  to  the 
public  in  accordance  with  provisions  set 
forth  in  section  552b(c)  (4)  and  (6),  title  5 
U.S.C.  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L  92-463. 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  More  Information  Contact:  Richard  W. 
Sattin,  M.D.,  Executive  Secretary,  IRGRC, 
NQPC,  CDC,  4770  Buford  Highway,  NE,  M/ 
S  K58,  Atlanta,  Geoigia  30341-3724. 
telephone  770/488^580. 

Dated:  January  28, 1997. 
Carolyn  J.  Rusaell. 

Director,  Management  Analysis  and  Sennces 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

JFR  Dot  97-2676  Filed  2-3-97;  8:45  am] 
BNJJNQ  oooe  4ias-t»-« 


Administration  for  Children  and 
Families 

Agency  Recordlieeping/Reporting 
Requirements  Under  Emergency 
Review  t)y  ttie  Office  of  Martagement 
and  Budget  (0MB) 

Title:  Standard  Federally-approved 
form  for  use  by  the  State  Qiild  Support 


Enforcement  (CSE)  programs:  "Interstate 
Subpoena". 

OA<BAfo..New. 

Description:  PRWORA  '96  (Pub.  L. 
104-193),  section  324.  requires  the 
Secretary  of  DHHS  to  promulgate  an 
interstate  administrative  subpoena  form 
to  be  used  by  the  State  CSE  programs  to 
collect  wage  and  income  information  for 
use  in  the  establishment,  modification 
and  enforcement  of  child  support 
orders. 

Respondents:  States,  Guam,  Virgin 
Islands.  Puerto  Rico  and  District  of 
Columbia. 

Annual  Burden  Estimates: 


Instnjnient 

^4umberof 

1 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

respondents 

Interstate  sut)poena „ 

15.391 

1 

.5 

7,696 

Estimated  Total  Annual  Burden 
Hours:  7,696. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
imder  procedures  for  emergency 
processing  by  February  28. 1997.  A  copy 
of  this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Douglas  j.  Godesky  at  (202)  401-4852. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Ofiice  of 
Information  and  Regulatory  Afiiairs. 
Attn:  OMB  Desk  Officer  for  ACF.  Office 


of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street  N.W., 
Washington,  D.C.  20503.  (202)  395- 
7316. 

Dated:  January  29, 1997.  *> 

Douglas  J.  Godnky, 
Reports  Clearance  Officer. 
(FR  Doc  97-2683  Filed  2-3-97;  8:45  am] 
BUJNQ  OOK  41M-«1-« 


Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  t>y  ttie  Office  of  Management 
and  Budget  (OMB) 

Title:  Standard  Federally-approved 
form  for  use  by  the  State  Quid  Support 


Enforcement  (CSE)  programs:  "Notice  of 
Interstate  Lien". 

OMB  No.:  New. 

ZJescription;  PRWORA  '96  (P.L.  104-  ^ 
193).  section  324.  requires  the  Secretary^ 
of  DHHS  to  promulgate  an  interstate 
lien^orm  to  be  used  by  the  State  CSE 
programs  to  seciue  delinquent  child 
support  obligations. 

Respondents:  States.  Guam,  Virgin 
Islands,  Puerto  Rico  and  District  of 
Colimibia. 

Annual  Burden  Estimates: 


Instrument 

Number  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

53,254 

1 

.25 

13.313 

Estimated  Total  Annual  Burden 
Hours:  13,313. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  February  28, 1997.  A  copy 
of  this  information  collection,  with 
applicable  supporting  documentation. 


may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families.  Reports  Clearance  Officer. 
Douglas  ).  Godesky  at  (202)  401-4852. 
Conunents  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affoirs. 
Attn:  OMB  Desk  Officer  for  ACF.  Office 


of  Management  and  Budget.  Paperwoiic 
Reduction  Project.  725  17th  Street  NW.. 
Washington.  DC  20503.  (202)  395-7316. 

.  Dated:  January  29, 1997. 
Douglas  J.  Godnky, 
Reports  Clearance  Officer. 
[FR  Doc.  97-2684  Filed  2-3-97;  8:45  am] 
■LUNQ  CODE  41M-«1-M 
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Health  Raaources  and  Services 
Administration 

Program  Announcement  for 
Cooperative  Agreements  for  Basle/ 
Core  Area  Health  Educatfon  Center 
Programs,  and  Model  Area  Health 
Education  Center  Programs  for  Fiscal 
Year  1997 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1997  Cooperative  Agreements 
for  Basic/Core  Area  Health  Education 
Center  (AHEC)  Programs  authorized 
under  section  746(a)(1),  and  Model 
State-Supported  Area  Health  Education 
Center  l4ograms  authorized  under 
section  746(a)(3).  title  VII  of  the  Public 
Health  Service  Act.  To  receive  support, 
these  programs  must  meet  the 
requirements  of  the  regulations  as  set 
forth  in  42  CFR  part  57,  subpart  MM,  to 
the  extent  they  are  not  superceded  by 
Statutory  Amendment  to  section  746. 

This  announcement  for  the  above 
stated  programs  is  subject  to 
reauthorization  of  the  legislative 
authority.  In  fiscal  year  (FY)  1997  the 
total  amount  available  for  the  AHEC 
Program,  including  Basic/Core  AHEC 
and  Model  State-Supported  AHEC 
awards,  is  $28.495M  of  which 
approximately  $12.0  M  will  be,  available 
for  competing  awards.  It  is  estimated 
that  awards  will  be  made  to  12-15 
competing  applicants  including 
renewals  and  new  starts.  These  include 
approximately  7-9  Basic/Core  AHEC 
Program  awards  and  5-6  Model  AHEC 
Program  awards. 

In  FY  1996,  the  average  award  for  the 
Basic/Cme  AHEC  Program  was 
$1,033,130;  and  the  average  award  for 
the  Model  AHEC  Program  was  $211,111. 
These  awards  support  AHEC  programs 
that  employ  a  statewide  or  regional 
apprtMch. 

Cooperative  Agreements  for  Basic/Core 
Area  Health  Education  Center  (AHEC) 
Program;  Section  746(aHl) 

Purpose 

Section  746(a)(1)  of  the  PHS  Act 
authorizes  Federal  assistance  to  schools 
of  medicine  (allopathic  and  osteopathic) 
which  have  cooperative  arrangemertt.s 
with  one  or  more  public  or  nonprofit 
private  area  health  education  centers  for 
the  planning,  development  and 
operation  of  area  health  education 
center  programs. 

EUgibility 

To  be  eligible  to  receive  support  for 
an  area  health  education  center 
cooperative  agreement,  the  applicant 
must  be  a  public  or  nonprofit  private 


accredited  school  of  medicine 
(allopathic  or  osteopathic)  or 
consortium  of  such  schools,  or  the 
parent  institution  on  behalf  of  such 
schooUs). 

Period  of  Support 

Applicants  may  request  up  to  3  years 
of  support  Mrith  the  expectation  that 
AHECs  planned  and  developed  in  years 
1  and  2  would  be  fully  operational  no 
later  than  the  3rd  year,  l^e  period  of 
Federal  support  should  not  exceed  12 
years  for  an  area  health  education  center 
program  and  6  years  for  an  area  health 
education  center. 

General  Requirements: 

To  obtain  funds  for  a  basic  AHEC 
under  section  746(b),  a  medical  school 
(allopathic  or  osteopathic)  must: 

(a)  Maintain  preceptorship 
educational  experiences  for  health 
science  students; 

(b)  Maintain  community-based 
primary  care  residency  programs  or  be 
affiliated  with  such  programs;. 

(c)  Maintain  continuing  education 
programs  for  health  pfofrasionals  or 
coordinate  with  such  programs; 

(d)  Maintain  learning  resource  and 
dissemination  systems  for  infcnriation 
identification  and  retrieval; 

(e)  Have  agreements  with  community- 
based  organizations  for  the  delivery  of 
education  and  training  in  the  health 
professions; 

(f)  Be  involved  in  the  training  of 
health  profassionals  (including  nurses 
and  allied  health  profisssionals),  except 
to  the  extent  inconsistent  with  ihe  law 
of  the  State  in  which  the  training  is 
conducted;  and 

(g)  Carry  out  recruitment  programs  for 
the  health  science  professions,  or 
programs  for  health-career  awareness, 
among  minority  and  other  elementary  or 
secondary  students  fiv)m  the  areas  the 
program  has  determined  to  be  medically 
underserved; 

Provisions  Regarding  Funding 

1.  Section  746(e)(1)(B)  of  the  Act 
requires  that  not  more  than  75  percent 
of  total  operating  funds  of  a  program  in 
any  year  shall  be  provided  by  the 
Federal  Government.  However,  as 
provided  in  section  746(e)(2),  for  an 
AHEC  center  developed  as  part  of  an 
AHEC  program  first  funded  under  the 
basic  AHEC  authority  on  or  after 
October  13, 1992,  a  ceiling  of  55  percent 
of  any  fifth  or  sixth  year  of  the 
development  or  operation  of  a  center  is 
established. 

2.  The  participating  medical  schools 
must  provide  for  the  active  participation 
of  at  least  two  schools  or  programs  of 
other  health  professions  (including  a 


school  of  dentistry),  if  there  is  one 
affiliated  with  the  medical  school's 
imiversity,  and  a  graduate  program  of 
mental  health  practice,  if  there  is  one 
affiliated  with  the  university. 

3.  At  least  75  percent  of  tne  total 
funds  provided  to  a  school  under  any 
AHEC  program  authority  (Basic/Core 
AHEC  Program(s),  or  Model  State- 
Supported  AHEC  Program(8))  must  be 
expended  by  the  AHEC  program  in 
AHEC  centers  and  the  school  is  required 
to  enter  into  an  agreement  with  each  of 
such  centers  for  purposes  of  specifying 
the  allocation  of  the  75  percent  of  funds. 

Review  Criteria 

The  following  review  criteria  apply  to 
the  Basic/Core  AHEC  Programs,  section 
746(a)(1)  and  the  Model  AHEC 
Programs,  section  746(a)(3).  These 
review  criteria  were  established  after 
public  comment  at  60  FR  24638,  dated 
May  9, 1995. 

llie  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
program  requirements  set  forth  in 
sections  746(a)(1)  and  746(a)(3); 

2.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project  activities 
in  a  cost-efficient  manner; 

3.  The  extent  of  the  need  which  the 
proposed  AHEC  program  is  addressing 
in  the  area  to  be  served  by  the  area 
health  education  centers); 

4.  The  potential  of  the  proposed 
AHEC  program  and  participating 
centeKs)  to  continue  on  a  self-sustaining 
basis;  and 

5.  The  extent  to  which  the  proposed 
project  adequately  responds  to  AHEC 
Program  performance  measures  and 
outcome  indicators. 

Substantial  Programmatic  Involvement 

The  Bureau  of  Health  Professions, 
within  the  Health  Resources  and 
Services  Administration,  has  substantial 
programmatic  involvement  in  the 
planning,  development,  and 
administration  of  the  Basic/Core  AHEC 
and  Model  AHEC  projects  by:     . 

1.  Reviewing  and  approving  plans 
upon  which  continuation  of  the 
cooperative  agreement  is  contingent  in 
order  to  permit  appropriate  direction 
and  redirection  of  activities; 

2.  Reviewing  and  approving  all 
contracts  and  agreements  among 
recipient  medical  or  osteopathic 
schools,  other  health  professions 
schools  and  the  community-based 
AHEC  centers; 

3.  Participating  with  project  staff  in 
the  development  of  funding  projections; 

4.  Developing,  with  project  staff, 
individual  project  data  collection 
systems  and  procedures:  and 
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5.  Participating  with  project  staff  in 
the  desigo  of  project  evaluation 
protocols  and  m^odologies. 

Model  Area  Health  Education  Center 
Programs  Section  746(a)(3) 

Purpose  and  Eliffbility 

Section  746(a)(3)  authorizes  Federal 
assistance  to  any  school  of  medidne 
(allopathic  or  osteopathic)  that  is 
operating  an  area  health  education 
centers  program  and  that  is  not 
receiving  financial  assistance  under 
section  746(a)(1).  Applicants  must  meet 
the  eligibility  conditions  of  programs  as 
set  forth  in  section  746(b),  and  the 
AHEC  centers  they  wish  to  have 
included  must  meet  eligibility 
requirements  in  accordance  with  section 
746(d). 

Therefore,  applicants  in  States  where 
more  than  one  eligible  entity  exists  are 
encouraged  to  collaborate  in  the 
submission  of  a  single  Model  AHEC 
Program  application,  which  reflects  a 
consortium  of  Statewide  programs  to 
coordinate  community-based  health 
professions  training  activities. 

Requirements  for  Model  AHEC 
Prog^uns 

a.  Coordinate  the  activities  of  the 
program  with  the  activities  of  any  ofGce 
of  rural  health  established  by  the  State 
or  States  in  which  the  program  is 
operating; 

b.  Conduct  health  professions 
education  and  training  activities 
consistent  with  national  and  State 
priorities  in  the  area  served  by  the 
program  in  coordination  with  the 
National  Health  Service  Corps,  entities 
receiving  fimds  under  section  329 
(Migrant  Health  Centers)  m  330 
(Community  Health  Centers)  and  public 
health  departments:  and 

c.  Cooperate  with  any  entities  that  are 
in  operation  in  the  area  served  by  the 
program  and  that  receive  Federal  or 
State  funds  to  cany  out  activities 
regarding  the  recruitment  and  retention 
of  health  care  provides. 

Matching  Funds  Requirement 

With  respect  to  the  costs  of  operating 
the  Model  State-Supported  AHEC 
program,  the  school  must  make 
available  (directly  or  through  donations 
from  public  or  private  entities)  non- 
Fedend  contributions  in  cash  toward 
such  costs  in  an  amount  that  is  not  less 
than  SO  percent  of  such  costs.  These 
funds  must  be  for  the  express  use  of  the 
AHEC  Program  and  Centers,  and  not 
funds  designated  for  other  categorical  or 
specific  purposes. 

Section  746(a)(3)(D)  states  that 
schools  must  maintain  expenditures  of 


non-Federal  amounts  at  a  level  that  is 
not  less  than  the  level  of  such 
expenditures  for  the  fiscal  year 
preceding  the  first  fiscal  year  for  which 
the  school  receives  an  award.  The  non- 
Federal  contribution  to  the  AHEC 
program(s)  in  the  current  year  is  at  least 
equal  to  the  amount  to  be  received  from 
the  Federal  program  as  required  by 
section  746(a)(3)(B). 

Other  Considerations 

The  principal  objective  of  this 
legislation  is  to  encourage  State 
coordination  and  support  for  AHEC 
activities.  An  efiiactive  approach  for 
obtaining  support  bom  State  legislatives 
is  to  present  a  unified  plan  showing 
how  all  the  programs  are  working 
together  to  provide  the  needed  services 
in  the  State.  Competitive  applications 
bom  one  State  tend  to  be  divisive  rather 
than  unifying  in  reaching  common 
goals. 

Criteria  for  Allocation  of  Available 
Funds 

The  following  criteria  for  allocation  of 
funds  were  established  in  the  Federal 
Register  on  September  14, 1993,  (at  58 
FR  48068)  after  public  comment  and  are 
being  continued  in  FY  1997. 

HRSA  will  fund  approved 
appUcations  based  on  the  following 
formula: 

1.  Annually,  the  total  amount 
available  for  funding  under  section 
746(a)(3)  will  be  divided  by  the  total 
number  of  AHEC  centers  in  approved 
applications.  This  will  yield  the  per 
center  allocation. 

2.  In  accordance  with  the  provisions 
of  section  746(e)(1)(A),  at  least  75 
percent  of  the  awarded  funds  must  be 
spent  by  an  AHEC  program  in  approved 
AHEC  centers.  The  remaining  25 
percent  may  be  allocated  to  the  AHEC 
program  office  and/or  other 
participating  schools. 

3.  A  school  may  expend  not  more 
than  10  percent  of  an  award  for 
demonstration  project  purposes  as 
defined  in  section  746(a)(3)^). 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Health  People  2000.  a  PHS- 
led  national  activity  for  setting  priority 
areas.  The  Basic/Core  Area  Health 
Education  Centere  (AHEC)  Program  and 
the  Model  State-Supported  AHEC 
Program  are  related  to  the  priority  area 
of  Educational  and  Community-Based 
Programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 


0)  or  Healthy  People  2000  Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Academic  and  Commnnity  Partnerships 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  programs  and  programs 
which  provide  comprehensive  primary 
care  services  to  the  underserved. 

Smoke  Free  Worlqvlace 

The  Public  Health  Service  strongly 
encourages  all  grant  and  cooperative 
agreement  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products  and 
Public  Law  103-227,  the  Pro-Children 
Act  of  1994,  prohibits  smoking  in 
certain  facilities  that  receive  Federal 
funds  in  which  education,  library,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

Application  Availability 

Application  materials  are  available  on 
Uie  World  Wide  Web  at  address:  ''http:/ 
/www.hrsa.dhhs.gov/bhpr/grants!htnir'. 
In  Fiscal  Year  1997,  the  Bureau  of 
Health  Professions  (BHPr)  will  use 
Adobe  Acrobat  to  publish  the  grants 
documents  on  the  Web  page.  In  order  to 
download,  view  and  print  these  grants 
documents,  you  will  need  a  copy  of 
Adobe  Acrobat  Reader.  Hiis  can  be 
obtained  without  charge  from  the 
Internet  by  going  to  the  Adobe  Web  page 
("http://www.adobe.com")  and 
downloading  the  version  of  the  Adobe 
Acrobat  Reader  which  is  appropriate  for 
your  operating  system,  i.e.,  Windows. 
Unix,  Madntosh,  etc.  A  set  of  more 
detailed  instroctions  on  how  to 
download  and  use  the  Adobe  Acrobat 
Reader  can  be  found  on  the  BHPr  Grants 
Web  page  imder  "Notes  on  this  WWW 
Para". 

If  additional  programmatic 
information  is  needed,  please  contact 
Carol  S.  Gleich.  Ph.D.  Chief,  AHEC  and 
Spedal  Programs  Branch, 
(Qgleich^iraa.dhhs.gov.)Divi8ion  of 
Medicine,  Bureau  of  Health  Profiassions, 
Health  Rmources  and  Services 
Administration.  Paridawn  Building, 
Room  9A-27, 5600  Fishers  Lane, 
Rockville.  Maryland  20857.  Telephone: 
(301)  443-6950,  FAX:  (301)  443-8890. 
Questions  regarding  grants  policy  and 
business  management  issues  shoidd  be 
directed  to  Ms.  Wilms  Johnson,  Acting 
Chief,  Centers  and  Formula  (kants 
Section  (wjohnsonttirsa.dhhs.gov). 


UMI 
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Grants  Management  Branch,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  8C-26,  b600  Fishers 
Lane,  Rockville.  Maryland  20857. 

For  applicants  who  are  unable  to 
access  application  materials 
electronically,  a  hard  copy  will  be ' 
provided  be  contacting  the  HRSA  Grants 
Application  Center.  The  Center  may  be 
contacted  by:  Telephone  Number:  1- 
888-300-HRSA;  FAX  Number:  301- 
309-0579;  Email  Address: 
HRSA.GAC@IX.NETCOM.COM. 

Completed  applications  should  be 
returned  to:  Grants  Management  Officer 
(CFDA»),  HRSA  Grants  Application 


Center,  40  West  Gude  Drive,  Suite  100, 
Rockville,  Maryland  20850. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1,  HRSA  CompeUng  Training 
Grant  Application,  General  Instructions 
and  supplement  for  these  grant 
programs  have  been  approved  by  the 
Office  of  Management  and  Bud^  under 
the  Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

Deadline  Date 

The  deadline  dates  for  receipt  of 
applications  for  each  of  these  programs 
are  shown  in  Table  1.  Applications  will 
be  considered  to  be  "on  time"  if  they  are 
either: 

Table  1 


(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2]  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant.  In  addition,  applications 
which  exceed  the  page  limitation  and/ 
or  do  not  follow  format  instructions'will 
not  be  accepted  for  processing  and  will 
be  returned  to  the  applicant. 


PHS  Section  No..  Title,  CFOA  No.,  Regulatkm 

Type  o(  assistance 

Perkxjof 

support 

(years) 

Deadhne 
date 

746(a)(1),  Basic/Core  AHEC,  93J24,  42  CFR  part  57  sutipar;  MM 

Cooperative  Agreement 

3 
3 

3/21/97 

746(a)(3),  State  Supported  Model  AHEC,  93.107  „ 

Cooperative  Agreement 

3/21/97 

These  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100)  or  the  Public  Health 
System  Reporting  Requirements. 

Dated:  January  28, 1997. 
Giro  V.  Smoaya, 
Administrator. 

(FR  Doc.  97-2682  Filed  2-3-97;  8:45  am] 
■aXMQ  OOOE  41«>-1»^ 

National  Institutaa  of  Health  -^ 

National  Heart,  Lung,  and  Blood 
Institute;  Nottea  of  MeoUng 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
following  National  Heart,  Lung,  and 
Blood  Institute  Special  Emphasis  Panel. 

The  meeting  will  be  open  to  the 
public  to  iMt>vide  concept  review  of 
proposed  contract  or  grant  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Panel:  Heart  and  Vascular 
Diseases  Resaaich  Opportunities. 

Dates  oflAeeting:  March  26, 1997. 

Time  of  Meeting:  8:30  a.m. 

Place  of  Meeting:  NIH,  Buildii^  31,  C 
Wing.  Conference  Room  6, 31  Center  Drive, 
Bethesda  Maryland  20892. 

Agenda:  Discussion  of  Future  Initiatives 
witli  Emphasis  on  Critical  Health  Care  Needs 


and  Research  Opportunities  Related  to  Heart 
and  Vascular  Diseases. 

Contact  Person:  Frank  Altieri,  Ph.D., 
NHLBI/DHVD,  Two  Rockledge  Center,  6701 
Rockledge  Drive,  Rm.  9166,  MSC7940, 
Bethesda,  Maryland  20892.  (301)  435-0494. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  29, 1997. 
Paula  N.  Hayet, 

Acting  Committee  management  Officer.  NIH. 
[FR  Doc  97-2725  Filed  2-3-97;  8:45  am) 
aajuNQ  cooc  4i4e-«i-M 


National  Heart,  Lung,  and  Blood 
Instltuta;  Notica  of  Cloaad  MaaUngs 

Ptusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following  Heart, 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Conjugated  Pneumococcal 
Vaccine  in  Sickle  Cell  Disease. 

Date:  February  25, 1997. 

rime:  8:00  a.m. 

Place:  Hyatt  Regency  Hotel,  One  Metro 
Center.  Bethesda,  Maryland  20814. 

Contact  Person:  Ivan  Baines,  Ph.D.,  Two 
Rockledge  Center,  Room  7184, 6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924, 
(301)  435-0277. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  lets  than 
fifteen  days  prior  to  this  meeting  due  to  the 


urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Nante  of  SEP:  Collaborative  Study  on  die 
Genetics  of  Asthma. 

Date:  March  18. 1997. 

Time:  SHO  ajiL 

Place:  Crystal  City  Marriott,  1999  Jefferson 
Davis  Highway,  Arlington.  Virginia  22202. 

Contact  Person:  C.  James  Scheirer,  Ph.D, 
Two  Rockledge  Center.  Room  7220,  6701 
Rockledge  Drive,  Bethesda,  MD  20892-7924. 
(301)  435-0266. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  dosed  in 
accordance  with  the  provisions  set  forth  in 
Sections  S52b(c)(4)  and  5S2b(c)(6),  Title  5. 
U.S.C  Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  infbnnation 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosuie 
of  which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal  [Rivacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  29, 1997. 
Panla  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc  97-2727  Filed  2-3-97;  8:45  an] 
COM  414S-ai-M 
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National  Haart,  Lung,  and  Blood 
Inatituta;  Notice  of  Cloaad  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Initial 
Review  Group  ORG)  meeting: 

Name  iflRG:  Heart,  Lung,  and  Blood 
Prograni  Project  Review  Committee. 

Date:  March  27, 1997. 

Time:  SKW  a.m. 

Woce:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  Maryland 
20815. 

Ckmtact  Person:  Dr.  ]eSny  H.  Hurst, 
Scientific  Review  Administrator,  NHLBI/ 
Review  Branch,  6701  Rockledge  Drive,  Rm. 
7208,  Bethesda,  Maryland  20892,  (301)  435- 
0303. 

Purpose/ Agench:  To  review  and  evaluate 
program  project  grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  29, 1997. 
Panla  N.  Hayw, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc  97-2728  Filed  2-3-97;  8:45  am) 
MUJNQ  COM  4f4»4Mi 


National  Inatituta  on  Daafnaaa  and 
OttMT  Communication  Diaordara; 
Notica  of  Cloaad  Heating 

Pursuant  to  Section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting. 

Name  of  Committee:  National  Institute  on 
Deahiess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  February  21, 1997. 

Time:  11. -00  am  to  adjournment 

Place:  6120  Executive  Blvd.,  Rockville  MD 
20892,  (telephone  conference  call). 

Contact  Person:  Richard  S.  Fisher,  Ph.D., 
Scientific  Review  Administrator,  NIDCD/ 
DEA/SRB.  EPS  Room  400C,  6120  Executive 
Boulevard,  Bethesda  MD  20892-7180,  301- 
496-8693. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5,  United 
States  Code.  The  applications  and/or 


proposals  and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Conununication 
Disorders) 

Dated:  January  29, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-2723  Filed  2-3-97;  8:45  am) 

BILUNQ  CODE  4140-01-M 


National  Inatitute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Cloaad 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Collaborations  for  Advanced 
Strategies  in  Opportunistic  Infections. 

Date:  March  7, 1997. 

Time:  8:30  a.m. 

/Voce;  Bethesda  Ramada  Hotel  ft 
Conference  Center,  Parlor,  8400  Wisconsin 
Avenue,  Bethesda,  MD  20814,  (301)  654- 
1000. 

Contact  Person:  Dr.  Vassil  Geoigiev, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  BIdg.,  Room  4CD4, 
Bethesda.  MD  20892,  (301)  496-8206. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health. 

Dated:  January  29, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-2724  Filed  2-3-97;  8:45  am) 

■UMQ  OOOe  414»«-M 


National  Institute  of  Environmental 
Health  Sciences;  Notica  of  a  Closed . 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Mune  of  SEP:  Studies  to  Evaluate  the  Toxic 
and  Carcinogenic  Potential  of  Selected 
Chemicals  in  Laboratory  Animals  via 
Inhalation. 

Date:  March  5, 1997. 

Time:  9:00  A.M. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Conference 
Center  101-A,  Research  Triangle  Park,  NC 

Contact  Person:  Dr.  John  Braun,  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,  (919)  541-1446. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health.) 

Dated:  January  29, 1997. 
PanU  N.Hayes, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  97-2726  Filed  2-3-97;  8:45  am] 
■ILUNQ  COM  414fr41-« 


National  Inatituta  of  Naurological 
Diaordara  and  Stroke  Diviaion  of 
Extramural  Aetivltiaa;  Notice  of  Cloaad 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  February  27, 1997. 

Time:  2:30  p.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10,  Bethesda, 
Maryland  20892. 

Contact  Person:  Dr.  Howard  Weinstein, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  7550  Wisconsin  Avenue, 
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Room  gClO,  Bethesda,  MD  20892,  (301)  496- 
9223. 

Purpose/Agenda:  To  review  and  evaluate  1 
SBIR  Phase  I  Topic  027  Contract  Proposal. 

The  meeting  wrill  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  SS2b(c)(6),  Title  5.  U.S.Q 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  January  29, 1997. 
Paula  N.  Hayw, 

Acting  Committee  Management  Officer,  NBi. 
(FR  Doc.  97-2730  Filed  2-3-97;  8:45  am] 
8IUJNQ  OOOe  414«-»1-M 


Division  of  Reeoarcii  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agfittda:  To  review  individual 
grant  applications. 

Mime  of  SEP:  Clinical  Sciences. 

Date:  February  20, 1997. 

Time:  llK)Oa.m. 

Mace:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Jerrold  Fried,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4126,  Bethesda,  Maryland  20892,  (301) 
435-1777. 

J4ame  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  6 1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  6168, 
Telephone  Conference. 

Contact  Person:  Dr.  Syed  Amir,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  6168,  Bethesda,  Maryland  20892,  (301) 
435-1043. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  18, 1997. 

T/me;  12KX)p.m. 

I^ace:  NIH,  Rockledge  2,  Room  4126, 
Telephone  Confiarence. 

Contact  Person:  Dr.  Jerrold  Fried,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4126.  Bethesda,  Maryland  20892,  (301) 
435-1777. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 


of  which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  January  29, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  97-2729  Filed  2-3-97;  8:45  am] 
BILUNQ  COM  4140-*1-M 


SutMtance  Abuse  and  Mental  Health 
Sefvicas  Administration 

Current  Ust  of  L«boratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies,  and  l.aboratories  Tfiat  Have 
Withdrawn  From  tite  Program 

AQBtcy.  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS). 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  Usts  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  MFORMATKM  OONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs,  Room  13A-54,  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel.: 
(301) 443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 


conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  phis  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

Aegis  Analytical  Laboratories,  Inc.,  624 
Grassmere  Park  Rd.,  Suite  21, 
Nashville,  TN  37211, 615-331-5300 
Alabama  Reference  Laboratories,  Inc., 
543  South  Hull  St.,  Montgomery,  AL 
36103,  800-541-4931  /  334-263-5745 
American  Medical  Laboratories,  Inc., 
14225  Newbrook  Dr.,  Chantilly,  VA 
22021, 703-802-6900 
Associated  Pathologists  Laboratories, 
Inc.,  4230  South  Bumham  Ave.,  Suite 
250,  Us  Vegas.  NV  89119-5412,  702- 
733-7866  /  800-433-2750 
Associated  Regional  and  University 
Pathologists,  Inc  (ARUP),  500  Chipeta 
Way,  Salt  Uke  Qty,  UT  84108, 801- 
583-2787  /  800-242-2787 
Baptist  Medical  Center— Toxicology 
Laboratory  9601 1-630,  Exit  7,  Little 
Rock.  AR  72205-7299,  501-227-2783. 
(formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center) 
Bayshore  Clinical  Laboratory  4555  W. 
Schroeder  Dr.,  Brown  Deer,  WI 53223, 
414-355-4444  /  800-877-7016 
Cedars  Medical  Center,  Department  of 
Pathology  1400  Northwest  12th  Ave., 
Miami.  FL  33136.  305-325-5784 
Centinela  Hospital  Airport  Toxicology 
Laboratory  9601  S.  Sepulveda  Blvd., 
Los  Angeles,  CA  90045,  310-215- 
6020 
Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917 
CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-549-8263/800- 
833-3984,  (Formerly:  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory,  Roche 
CompuChem  Laboratories,  Inc,  A 
Member  of  the  Roche  Group) 
Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802, 800- 
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876-3652/417-269-3093.  (fomierly: 
Cox  Medical  Centers) 
Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  PO  Box 
86-6819,  Great  Lalces,  IL  60088-6819, 
847-688-2045/847-688-^171 
Diagnostic  Services  Inc.,  dba  DSI,  4048 
Evans  Ave..  Suite  301,  Fort  Myers,  FL 
33901,  5941-418-4700/800-735-5416 
Doctors  Laboratory,  Inc.,  PO  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31604, 
912-244-4468 
DrugProof.  Division  of  Dynacare/ 
Laboratory  of  Pathology,  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 
Medical  Tower,  Seattle,  WA  98104. 
800-898-0180/206-386-2672, 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.) 
DrugScan.  Inc.,  PO  Box  2969. 1119 
Meams  Rd.,  Warminster.  PA  18974. 
215-674-9310 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr..  Oxford.  MS  38655, 601-236- 
2609 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison.  WI 53715.  608- 
267-6267 
Harrison  Laboratories,  Inc.,  9930  W. 
Highway  80.  Midland.  TX  79706. 
800-725-3784/915-563-3300. 
(formerly:  Harrison  &  Associates 
Forensic  Laboratories) 
Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Qncumati,  OH  45229. 
513-569-2051 
LabOne.  Inc.,  8915  Lenexa  Dr..  Overland 
Park.  Kansas  66214,  913-888-3927/ 
800-728-4064,  (formerly:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne.  bic.) 
Laboratory  Corporation  of  America,  888 
Willow  St..  Reno.  NV  89502.  702- 
334-3400.  (formerly:  Sierra  Nevada 
Laboratories,  Inc.) 
Laboratory  Corporaticm  of  America 
Holdings,  69  First  Ave.,  Raritan,  NJ 
08869,  800-437-4986,  (Formerly: 
Roche  Biomedical  Latxiratories.  Inc.) 
Laboratory  Specialists,  Inc.,  113  JarreU 
Dr.,  Belle  Chasse,  LA  70037,  504- 
392-7961 
Marshfield  Laboratories,  Forensic 
Toxicology  Laboratory.  1000  North 
Oak  Ave..  Marshfield,  WI  54449,  715- 
389-3734/800-331-3734 
MedExpress/National  Laboratory 
Center,  4022  Willow  Lake  Blvd.. 
Memphis.  TN  38118.  901-795-1515/ 
800-526-«339 
Medical  College  Hospitals  Toxicology 
Laboratory.  Department  of  Pathology. 
3000  Arlington  Ave..  Toledo.  OH 
43614. 419-381-5213 
Medlab  Clinical  Testing,  Inc.,  212 
Cherry  Lane.  New  Castle.  DE  19720. 
302-655-5227 


MedTox  Laboratories.  Inc..  402  W. 
County  Rd.  D,  St.  Paul.  MN  55112, 
800-832-3244/612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 
IDepartment  of  Pathology  and 
Laboratory  Medicine,  1701  N.  Senate 
Blvd.,  Indianapolis,  IN  46202,  317- 
929-3587 
Methodist  Medical  Center  Toxicology 
Laboratory,  221  N.E.  Glen  Oak  Ave., 
Peoria,  IL  61636,  800-752-1835/309- 
671-5199 
MetroLab-Legacy  Laboratory  Services, 
235  N.  Graham  St.,  Portland,  OR 
97227, 503-413-4512,  800-237- 
7808(x4512) 
Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Drive. 
Minneapolis.  Minnesota  55417. 612- 
725-2088 
National  Toxicology  Laboratories,  Inc.. 
1100  California  Ave.,  Bakersfield.  CA 
93304,  805-322-4250 
Northwest  Toxicology,  Inc..  1141  E. 
3900  South,  Salt  Lake  Qty,  UT  84124. 
800-322-3361 
Oregon  Medical  Laboratories,  P.O.  Box 
972.  722  East  11th  Ave.,  Eugene,  OR 
97440-0972.  541-687-2134 
Pathology  Associates  Medical 
Laboratories,  East  11604  Indiana, 
Spokane.  WA  99206,  509-926-2400/ 
800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 
O'Brien  Dr.,  Menlo  Park,  CA  94025, 
415-328-6200/800-446-5177 
PharmChem  Laboratories,  Inc.,  Texas 
Division,  7606  Pebble  Dr.,  Fort  Worth. 
TX  76118, 817-59&-0294,  (formerly: 
Harris  Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800 
West  110th  St.,  Overland  Park.  KS 
66210.  913-338-4070/800-821-3627 
Poisonlab.  Inc.  7272  Clairemont  Mesa 
Blvd.,  San  Diego.  CA  92111. 619-279- 
2600/800-882-7272 
Premier  Analytical  Laboratories.  15201 
I-IO  East.  Suite  125,  Channelview.  TX 
77530.  713-457-3784/800-888-4063. 
(formerly:  Drug  Labs  of  Texas) 
Presbyterian  Laboratory  Services.  1851 
East  Third  Street.  Charlotte.  NC 
28204. 800-473-6640 
Puckett  Laboratory.  4200  Mamie  St.. 
Hattiesburgh.  MS  39402. 601-264- 
3856/800-644-8378 
Quest  Diagnostics  Incorporated.  4770 
Regent  Blvd..  Irving.  TX  75063.  800- 
526-0947/972-916-3376.  (formerly: 
Damon  Clinical  Laboratories.  Damon/ 
MetPath.  CORNING  Qinical 
Laboratories) 
Quest  Diagnostics  Incorporated.  875 
Greentree  Rd..  4  Parkway  Or.. 
Pittsburgh.  PA  15220-3610.  800-574- 
2474/412-920-7733.  (formerly:  Med- 
Chek  Laboratories.  Inc.  Med-Chek/ 
Damon,  MetPath  Laboratories, 
CORNING  Clinical  Uboratories) 


Quest  Diagnostics  Incorporated.  4444 
Giddings  Road,  Auburn  Hills.  MI 
48326.  810-373-9120.  (formerly: 
HealthCare/Preferred  Laboratories. 
HealthCare/MetPath,  CORNING 
Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  1355 
Mittel  Blvd.,  Wood  Dale.  IL  60191. 
630-595-3888.  (formerly:  MetPath, 
Inc..  CORNING  MetPath  Clinical 
Laboratories,  CORNING  Clinical 
Laboratories  Inc.) 
Quest  Diagnostics  Incorporated,  2320 
Schuetz  Rd.,  St.  Louis,  MO  63146, 
80G-288-7293/314-991-1311, 
(formerly:  Metropolitan  Reference 
Laboratories,  Inc..  CORNING  Clinical 
Laboratories,  South  Central  Division) 
Quest  Diagnostics  Incorporated,  One 
Malcolm  Ave.,  Teterboro,  NJ  07608, 
201-393-5590.  (formerly:  MetPath, 
Inc..  CORNING  MetPath  Clinical 
Laboratories.  CORNING  Clinical 
Laboratory) 
Quest  Diagnostics  Incorporated, 
National  Center  for  Forensic  Science. 
1901  Sulphur  Spring  Rd..  Baltimore. 
MD  21227. 410-536-1485.  (formerly: 
Maryland  Medical  Laboratory.  Inc.. 
National  Center  for  Forensic  Science, 
CORNING  National  Center  for 
Forensic  Science) 
Quest  Diagnostics  Incorporated,  7470 
Mission  Valley  Rd.,  San  Diego,  CA 
92108-4406,  806-446-4728/619-686- 
3200.  (formerly:  Nichols  Institute, 
Nichols  Institute  Substance  Abuse 
Testing  (NISAT),  CORNING  Nichols 
Institute,  CORNING  Clinical 
Laboratories) 
Scientific  Testing  Laboratories.  Inc..  463 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-9130 
Scott  &  White  Drug  Testing  Laboratory, 
600  S.  25th  St.,  Temple.  TX  76504, 
800-749-3788 
S.E.D.  Medical  Laboratories.  500  Walter 
NE.  Suite  500.  Albuquerque,  NM 
87102.  505-727-8800  /  800-999- 
LABS 
SmithKline  Beecham  Clinical 
Laboratories.  7600  Tyrone  Ave..  Van 
Nuys.  CA  91405.  818-989-2520  / 
800-877-2520 
SmithKline  Beecham  Clinical 
Laboratories.  801  East  Dixie  Ave., 
Leesburo.  FL  34748.  352-737-9006. 
(formerly:  Doctors  &  Physicians 
Laboratory) 
SmithKline  Beecham  Clinical 
Laboratories.  3175  Presidential  Dr., 
Atlanta.  GA  30340.  770-452-1590, 
(formerly:  SmithKline  Bio-Science 
Laboratories) 
SmithKline  Beecham  Clinical 
Laboratories,  506  E.  State  Pkwy.. 
Schaumburg.  IL  60173.  847-447- 
4379/800-447-4379.  (formerly: 
International  Toxicology  Laboratories) 
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SmithKline  Beecham  Clinical 
Laboratories,  400  Egypt  Rd., 
Norristown,  PA  19403,  800-523- 
0289/610-631-4600  (formerly: 
SmithKline  Bio-Sdence  Laboratories) 

SmithKline  Beecham  Clinical 
Laboratories,  8000  Sovereign  Row, 
Dallas,  TX  75247,  214-638-1301, 
(formerly:  SmithKline  Bio-Sdence 
Laboratories) 

South  Bend  Medical  Foimdation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  219-234-^176 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  r«'.ite  6,  Tempe,  AZ 
85283, 602-438-8507 

St.  Anthony  Hospital  (Toxicology 
Laboratory).  P.O.  Box  205, 1000  N. 
Lee  St.,  Oklahoma  Qty,  OK  73102, 
405-272-7052 

Toxicology  &  Drug  Monitoring 
Laboratory,  University  of  Missouri 
Hospital  k  Clinics,  2703  Clark  Lane. 
Suite  B,  Lower  Level,  Columbia,  MO 
65202,  573-882-1273 

Toxicology  Testing  Service,  Inc.,  5426 
N.W.  79th  Ave.,  Miami,  FL  33166, 
305-593-2260 

TOXWORX  Laboratories,  Inc.,  6160 
Variel  Ave.,  Woodland  Hills,  CA 
91367,  818-226-4373  /  800-966- 
2211,  (formerly:  Laboratory 
Specialists,  Inc.;  Abused  Ehug 
laboratories;  MedTox  Bio- Analytical, 
a  Division  of  MedTox  Laboratories, 
Inc.) 

UNILAB.  18408  Oxnard  St.,  Tarzana, 
CA  91356.  800-492-0800  /  818-996- 
7300,  (formerly:  MetWest-BPL 
Toxicology  laboratory) 

UTMB  Pathology-Toxicology 
Laboratory,  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division,  301  University  Boulevard, 
Room  5.158,  Old  John  Sealy, 
Galveston,  Texas  77555-0551,  409- 
772-3197 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 

Mental  Health  Services  Administration. 

|FR  Doc.  97-2748  Filed  2-3-97;  8:45  am) 

BHIMQ  cow  41«»-aft-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlifa  Service 

Marine  Mammal  Annual  Report 
Availability,  Calendar  Year  1993 

AQBICY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice  of  availability  of  calendar 

year  1993  marine  mammal  annual 

report. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  issued  its  1993  annual 


report  on  administration  of  the  marine 
mammals  under  its  jurisdiction,  as 
required  by  section  103(f]  of  the  Marine 
Mammal  Protection  Act  of  1972.  The 
report  covers  the  period  January  1  to 
December  31, 1993,  and  was  submitted 
to  Congress  on  January  10, 1997.  By  this 
notice,  the  public  is  informed  that  the 
199S  report  is  available  and  that 
individuals  may  obtain  a  copy  by 
written  request  to  the  Service. 
ADDRESSES:  Written  requests  for  copies 
should  be  addressed  to:  Publications 
Unit,  U.S.  Fish  and  Wildlife  Service, 
Mail  Stop  130-WEBB,  1849  C  Street, 
NW.,  Washington,  DC  20240. 

FOR  FURTHER  mt'ORMATTON  CONTACT: 
Jeffrey  L.  Horwath.  Division  of  Fish  and 
Wildlife  Management  Assistance, 
Telephone  (703)  358-1718. 
SUPPLEMENTARY  MFORMATKM:  The 
Service  is  responsible  for  eight  species 
of  marine  mammals  under  the 
jurisdiction  of  the  Department  of  the 
Interior,  as  assigned  by  the  Marine 
Mammal  Protection  Act  of  1972.  These 
spedes  are  polar  bear,  sea  and  marine 
otters,  walrus,  manatees  (three  spedes) 
and  dugong.  Administrative  actions 
discussed  include  appropriations, 
marine  mammals  in  Alaska,  endangered 
and  threatened  marine  mammal  species, 
law  enforcement  activities,  scientific 
research  and  public  display  permits, 
certificates  of  registration,  research, 
Outer  Continental  Shelf  environmental 
studies  and  international  activities. 

Dated:  January  27. 1997. 
John  G.  Rogen, 
Acting  Director. 

[FR  Doc.  97-2659  Filed  2-3-97;  8:45  am) 
BIUJNO  OOOE  4310-6S-M 


Bureau  of  Land  Management 

[AK-«10-0777-7^ 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Alaska  Resource 

Advisory  Cotmdl  meeting. 

SUMMARY:  The  Alaska  Resource 
Advisory  Coundl  will  conduct  an  open 
meeting  Tuesday,  March  11, 1997  from 
9  a.m.  to  5  p.m.  and  Wednesday,  March 
12, 1997  from  8:30  a.m.  until  4  p.m.  The 
purpose  of  the  meeting  is  to  discuss 
mining  issues  on  the  Fortymile  Wild 
and  Scenic  River.  The  meeting  will  be 
held  at  the  BLM  Northern  District 
Office,  1150  University  Avenue, 
Fairbanks.  AK.  Public  comments 
pertaining  only  to  mining  access  and 
occupancy  on  navigable  and  wild 
portions  of  the  Fortymile  will  be  taken 
from  3-4  p.m.  Tuesday,  March  11. 


Written  comments  may  be  submitted  at 

the  meeting. 

ADDRESSES:  Inquiries  about  the  meeting 

should  be  sent  to  External  Affcirs, 

Bureau  of  Land  Management,  222  W. 

7th  Avenue,  #13,  Anchorage,  Alaska 

99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson  at  (907)  271-5555. 

Dated:  January  28, 1997. 
Tom  Allen. 
State  Director. 

(PR  Doc.  97-2677  Filed  2-3-97;  8:45  am] 
MLUNQ  COM  4910-CA-M 

[NV-<»0-1020-001] 

Mojave-Southem  Qraat  Basin 
Reeource  Advisory  Council— Notice  of 
^ieeUng  Locations  and  Times 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTKM:  Resoiut»  Advisory  Coundl 

meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
coundl  meeting  of  the  Mojave-Southem 
Great  Basin  Resource  Advisory  Coundl 
(RAC)  will  be  held  as  indicated  below. 
The  agenda  includes  a  public  comment 
period,  and  discussion  of  public  land 
issues. 

The  Resource  Advisory  Council 
develops  recommendations  for  BLM 
regarding  the  preparation,  amendment, 
and  implementation  of  land  use  plans 
for  the  public  lands  and  resources 
within  the  jurisdiction  of  the  council. 
For  the  Mojave-Great  Basin  RAC  this 
jurisdiction  is  Clark,  Esmeralda,  Lincoln 
and  Nye  counties  in  Nevada.  Except  for 
the  purposes  of  long-range  planning  and 
the  establishment  of  resource 
management  priorities,  the  RAC  shall 
not  provide  advice  on  the  allocation  and 
expenditure  of  Federal  funds,  or  on 
personnel  issues. 

The  RAC  may  develop 
recommendation  for  implementation  of 
ecosystem  management  concepts, 
principles  and  programs,  and  assist  the 
BLM  to  establish  landscape  goals  and 
objectives. 

All  meetings  are  open  to  the  public 
The  public  may  present  written 
comments  to  the  coundl.  Public 
comments  should  be  limited  to  issues 
for  which  the  RAC  may  make 
recommendations  within  its  area  of 
jurisdiction.  Depending  on  the  number 
of  persons  wishing  to  comment,  and 
time  available,  the  time  for  individual 
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oral  comments  m^y  be  limited. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  Michael  Ehvyer  at  the 
Las  Vegas  EMstrict  OfHce,  4765  Vegas 
Dr.,  Las  Vegas,  NV  89108,  telephone, 
(702) 647-5000. 

0ATE8.  TIMES:  Date  is  February  28, 1997. 
from  8:30  a.m.  to  approximately  4:30 
p.m.  The  council  will  meet  at  the  BLM 
Las  Vegas  District  Office,  located  at 
4765  Vegas  Dr.,  Las  Vegas,  NV  89108. 
The  public  comment  period  will  begin 
at  3  p.m. 

FOR  FURTHER  FORMATION  CONTACT: 
Lorraine  Buck,  Public  Aflairs  Specialist, 
Las  Vegas  District,  telephone:  (702)  647- 
5000. 

Dated:  January  23, 1997. 
JuBM  W.  Abbott, 
Associate  District  Manager. 
IFR  Doc  97-2700  Filed  2-3-97;  8:45  am) 
MUJNQ  COM  4t1«-HC-M 


[OR-468-4777-54;  QPe-0216;  OR-22221 
(WA)1 

Public  Land  Order  No.  7240; 
Rwocrtlon  of  Socrolarial  Order  Dated 
June  28, 1943;  Washington 

AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  revokes  in  its 
entirety  a  Secretarial  order  which 
withdrew  4.25  acres  of  public  land  for 
the  Bureau  of  Land  Management's 
Powersite  Classification  No.  342.  The 
land  is  no  longer  needed  for  the  purpose 
for  which  it  was  withdrawn.  The  land 
is  included  in  another  existing 
withdrawal  and  remains  closed  to 
surface  entry  and  mining.  The  land  has 
been  and  remains  open  to  mineral 
leasing. 

^FECTIVE  DATE:  February  4, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965. 503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  llie  Secretarial  Order  dated  June 
28, 1943,  which  established  Powersite 
Classification  No.  342,  is  hereby 
revoked  in  its  entirety: 

WilluMtleMvidian 
T.  11  N.,  R.  4  B.. 


Sec  2,  lot  1. 

The  area  described  contains  4.25  acres  in 
Lewis  County. 

2.  The  land  is  included  in  Power 
Project  No.  2016  and  remains 
withdrawn  from  operation  of  the  public 
land  laws,  including  the  mining  laws. 
The  land  has  been  and  continues  to  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws. 

Signed:  January  23, 1997. 
Bob  Arautrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-2666  Filed  2-3-97;  8:45  am] 

BtLUNG  CODE  OIO-SS-V 


[OR-058-0777-63;  QPS-0215;  OR-19e04 
(WA)] 

Public  Und  Order  No.  7239; 
Revocation  of  Executive  Order  Dated 
February  6, 1915;  Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  in  its 
entirety  an  Executive  order  which 
withdrew  38.90  acres  of  public  lands  for 
the  Bureau  of  Land  Management's 
Powersite  Reserve  No.  479.  The  lands 
are  no  longer  needed  for  the  purpose  for 
which  they  were  withdrawn.  Of  the 
lands  being  revoked,  25  acres  will 
remain  closed  to  surface  entry  and 
mining  due  to  another  existing 
withdrawal.  These  lands  have  been  and 
will  remain  open  to  mineral  leasing. 
The  remaining  13.90-acres  have  been 
conveyed  out  of  Federal  ownership  with 
a  reservation  for  coal,  and  will  not  be 
restored  to  the  operation  of  the  public 
land  laws,  including  the  mining  laws. 
EFFECTIVE  DATE:  February  4, 1997. 
FOR  FURTHER  MFOPUAIKJH  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
February  6. 1915,  which  established 
Powersite  Reserve  No.  479,  is  hereby 
revoked  in  its  entirety: 

WilluMtleMvidiaB 

T.  12  N..  R.  5  B.. 
Sec  32,  lots  8  and  9. 

The  areas  described  aggregate  38.90  acres 
in  Lewis  County. 

2.  The  following  described  land  has 
been  conveyed  out  of  Federal 
ownerehip.  with  a  reservation  of  coal  to 


the  United  States,  and  will  not  be 
restored  to  the  operation  of  the  public 
land  laws,  including  the  mining  laws. 
The  land  has  been  and  continues  to  be 
open  to  applications  and  offers  under 
the  mineral  leasing  laws  for  coal. 

Willamfltte  Meridian 

T12N.,R.  5E., 
Sec  32,  lot  8. 

The  area  described  contains  13.90  acres  in 
Lewis  County. 

3.  The  following  described  land  is 
included  in  Power  Project  No.  2016  and 
remains  withdrawn  bom  operation  of 
the  public  land  laws,  including  the 
mining  laws.  The  land  has  been  and 
continues  to  be  open  to  applications  and 
offers  under  the  mineral  leasing  laws: 

Willamette  Meridian 

T.  12N..R.5E., 
Sec  32,  lot  9. 

The  area  described  contains  25  acres  in 
Lewis  County. 

Signed:  January  23, 1997 
Bob  AnBStrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  97-2667  Filed  2-3-97;  8:45  am] 
BILIJNQ  COOC  4310-33-P 


Minerals  Management  Service 

Electronic  Commerce  In  the  Minersls 
Management  Sendee 

AOeCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  an  Electronic 
Commerce  Presentation. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  is  giving  an  Electronic 
Commerce  (EC)  presentation  in  Dallas. 
Texas,  on  February  27. 1997.  This 
presentation  will  assist  those 
individuals  considering  EC 
implementation  or  pilot  testing  with 
MMS. 

FOR  FURTHER  INFORMATION  COI«TACT:  Mr. 
Timothy  C.  Allard,  Systems 
Management  Division,  Minerals 
Management  Service.  Royalty 
Management  Program.  P.  O.  Box  25165, 
MS  3140,  Denver,  Colorado,  80225- 
0165,  telephone  numbera  (800)  619- 
4593,  (303)  275-7007.  fax.  number  (303) 
275-7099,  e-mail 

Timothy_^llarddsmtp.mms.gov  or  Ms. 
Carolyne  Ridge,  Information  Technology 
Division,  Minerals  Management  Service. 
O^hore  Minerals  Management,  381 
Elden  Street,  Hemdon,  VA  20170-4817. 
telephone  number  (703)  787-1775,  fax 
number  (703)  787-1675.  e-mail 

Carolyne Ridge@smtp.mms.gov. 

DATES:  The  EC  presentation  is  Thiusday, 
February  27, 1997. 


UMI 
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location:  Hyatt  Regency  Dallas,  300 
Reunion  Blvd.,  Dallas,  Texas  75207, 
telephone  number:  (214)  651-1234.  The 
Hyatt  Regency  Dallas  is  located  at  the 
intersection  of  Reunion  Blvd.  and  Hotel 
Drive,  near  Reunion  Tower. 
SUPPLBIENTARY  INFORMATION:  MMS  is 
offering  an  EC  presentation  at  no  cost  to 
companies  and  interested  parties  that 
are  considering  EC  implementation  or 
pilot  testing  with  MMS.  The 
presentati(Hi  will  be  held  in  conjunction 
with  the  American  Petroleiun  Institute 
(API).  Petroleum  Industry  Data 
Exchange  (PIDX),  Spring  User  Ganxp 
Meetings  in  Dallas,  Texas. 

If  you  plan  to  attend  the  API  PIDX 
UsOT  Group  meetings  scheduled  for 
February  24  throu^  27. 1997.  a 
registration  fse  may  apply.  Instructors 
are  MMS  employees  of  the  Royalty 
Management  Program.  Systems 
Management  Division,  and  the  Offshore 
Minerals  Management.  Information 
Technology  Division. 

Agenda 

Morning  Session:  9KX)  a.m.-ll:30  a.m. 

Subject:  MMS  EC  activities, 
capabilities,  current  status  and 
implementation  planning  and 
schedules. 

Afternoon  Session:  1:00  p.m.-4:00 
p.m. 

Subject  EDI  technical  issues  and 
mapping  walk-through  for  the 
transmittal  of  regulatory  report  data  via 
Accredited  Standards  Committee  (ASC) 
Xl2  EDI  standards.  The  mapping  walk- 
through will  fcx:us  on  Forms  MMS- 
2014.  Report  of  Sales  and  Royalty 
Remittance,  MMS-126,  Semiannual 
Well  Test  Report,  and  MMS-128,  Well 
Potential  Test  Report  and  Request  for 
Maximum  Production  Rate  (MPR). 
Currently  EDI  for  Forms  MMS-126  and 
MMS-128  is  in  a  pilot  test  phase.  Before 
full  implementation  can  occur 
additional  pilot  tests  are  necessary. 

Attendees  of  the  afternoon  session 
will  be  provided  copies  of  the  new  MMS 
EIH  Handbook  for  Payors  and  Reporters 
for  the  following  reporting  forms  and 
electronic  payments: 
Report  of  Sales  and  Royalty  Remittance, 

Form  MMS-2014 
Monthly  Report  of  Operations,  Form 

MMS-3160 
Oil  and  Gas  Operations  Report  (OGOR), 

Form  MMS-4054-A,  B.  and  C.  MMS 

Bill  for  Collection.  Invoice  F(»in  DI- 

1040 
Semiannual  Well  Test  Report,  Form 

MMS-126 
Well  Potential  Test  Report  and  Request 

for  MPR.  Form  MMS-128 
National  Automated  Qearing  House 

Association  (NACHA)  Electronic 

Pajrments 


If  you  plan  to  attend  the  Electronic 
Commerce  presentation,  please  leave  a 
message  for  Tim  Allard  or  Carolyne 
Ridge  at  the  tel^hone  and  FAX 
numbers  or  the  e:mail  address  in  the 
information  contact  section  of  this 
notice  no  later  than  February  21, 1997. 

Dated:  January  29, 1997. 
Lucy  R.  QoMqins, 

Associate  Director  for  Royalty  Management. 
[FR  Doc  97-2678  Filed  2-3-97;  8:45  am] 
muMta  Goot  wo-im-p 


Nationai  Park  Sarvic* 

60-day  Notica  of  Intention  to  Raquaat 
Claaranca  of  Infonnation  Collactlon— 
Opportunity  for  Public  Commant 

AQBICY:  Department  of  the  Interior, 

National  Paric  Service.  Isle  Royale 

National  Park.  Arches  National  Paric.  8 

Other  Units  of  die  National  Paric 

System. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13. 44  U.S.C  3507)  and  5  CFR 
Part  1320,  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
invites  public  comments  on  three 
proposed  information  collection 
requests  (ICR).  Comments  are  invited 
on:  (1)  the  need  for  the  information 
including  whether  the  information  has 
practical  utility;  (2)  the  accuracy  of  the 
reporting  burden  estimate;  (3)  ways  to 
ermance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  use  of  automated  collection 
techniques  or  other  forms  of  information 
technolo^. 

The  Pnmary  Purpose  of  the  Proposed 
ICRs:  One  information  collection  survey 
will  be  conducted  to  obtain  information 
about  visitors  and  their  reactions  to  new 
visitor  fee  programs  being  conducted  on 
a  trial  basis  in  eight  national  park  units 
representing  a  cross  section  of  the  parks 
in  the  National  Paric  System  of  the 
United  States.  Results  of  this  survey  will 
be  used  by  the  National  Park  Service, 
the  Department  of  the  Interior,  and  the 
Congress  to  evaluate  the  trial  fee 
programs. 

A  second  information  collection 
survey  will  be  conducted  at  Isle  Royale 
Naticnial  Paric  to  identify  indicators  and 
standards  of  visit  quality  through  the 
assessment  of  visitor  perceptions  and 
preferences.  Results  of  this  survey  will 
be  used  by  park  managers  in  their 
ongoing  planning  and  management 
activities  to  improve  visitor  services. 


protect  park  resources,  and  better  serve 
the  park's  visitors. 

A  third  information  collection  survey 
that  uses  computer  modified 
photographs  will  be  conducted  at  " 
Arches  National  Park  to  evaluate 
standards  of  what  constitutes  a  quality 
visitor  experience.  Results  of  this  survey 
will  be  used  by  park  managers  in  their 
ongoing  planning  and  management 
activities  to  improve  visitor  services, 
protect  park  resources,  and  better  serve 
the  park's  visitors. 

DATES:  Public  comments  on  these  three 
proposed  ICRs  will  be  accepted  on  or 
before  April  7, 1997. 
ADDRESSES:  Send  comments  to  David  W. 
Lime,  Ph.D.,  Senior  Research  Associate. 
Cooperative  Park  Studies  Unit, 
Department  of  Forest  Resources, 
University  of  Minnesota,  115  Oeen 
Hall,  1530  N.  Cleveland  Ave.,  St.  Paul. 
MN  55108. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the 
requests  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
Mrill  become  a  matter  of  public  record. 
Copies  of  the  proposed  ICR 
requirements  and  draft  siuireys  can  be 
obtained  from  David  W.  Lime,  Ph.D., 
Senior  Research  Associate,  Cooperative 
Park  Studies  Unit.  Department  of  Forest 
Resources,  University  of  Minnesota,  115 
Green  Hall,  1530  N.  Cleveland  Ave.,  St. 
Paul.  MN  55108. 

FOR  FURTHER  MF0RMATK3N  CONTACT: 
Dave  Lime,  612-624-2250,  or  Jerrilyn 
Thompson.  612-624-3699. 
SUPPLEMBfTARY  INFORMATION: 

Title:  Monitoring  Public  Reactions  To 
Trial  Fee  Programs  Being  Tested  During 
1997  in  the  National  Park  System. 

Form:  None. 

OMB  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  request:  Visitor  survey. 

Description  of  need:  For  evaluating 
trial  fee  programs  being  conducted  in 
the  National  Park  System  during  1997. 

Description  of  respondents: 
Individuals  who  visit  the  parks. 

Estimated  annual  reporting  burden: 
96  burden  hours. 

Estimated  average  burden  hours  per 
response:  6  minutes. 

Estimated  average  number  of 
respondents:  960  (8  parks,  120 
respondents/parif:). 

Estimated  frequency  of  response: 
Once. 

Title:  Isle  Royale  National  Park  Visitor 
Use  Study:  Phase  II.  , 

Form:  None. 

(MiB  Numbar:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  (^request  Visitor  survey. 
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Description  of  need:  For  park 
planning  and  management. 

Description  of  respondents: 
Individuals  who  visit  the  park. 

Estimated  annual  reporting  burden: 
100  burden  hours. 

Estimated  average  burden  hours  per 
response:  20  minutes. 

Estimated  average  number  of 
respondents:  300. 

Estimated  frequency  of  response: 
Once. 

Title:  Establishing  Standards  of 
Quality  of  the  Visitor  Experience  at 
Arches  National  Park. 

Form:  None. 

OMB  Number:  To  be  requested. 

Expiration  date:  To  be  requested. 

Type  of  request:  Visitor  survey. 

Description  of  need:  For  park 
planning  and  management. 

Description  of  respondents: 
Individuals  who  visit  the  park. 

Estimated  annua]  reporting  burden: 
150  burden  hours. 

Estimated  average  burden  hours  per 
response:  15  minutes. 

Estimated  average  number  of 
respondents:  600. 

Estimated  frequency  of  response: 
Once. 

Dated:  January  29, 1997. 
TaR7N.TM«r. 

Information  Collection  Qeomnce  Officer. 
Accountability  and  Audits  Team,  National 
ParkSenrice. 

(FR  Doc  97-2619  FUed  2-3-97;  8:45  am] 
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DEPARTMENT  OF  INTERIOR 

National  Park  Service 

WoHTrap  Fann  Park  Draft  General 
Management  Plan/Devetopment 
Concept  Plan/EnvironnMntal  Impact 
Statement,  Vienna,  VA 

AQDICY:  National  Park  Service.  Interior. 
ACTION:  Release  of  draft  general 
management  plan/development  concept 
plan/environmental  impact  statement 
for  public  review,  and  announcement  of 
public  meetings. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  announces 
release  for  public  review  the  Draft 
General  Management  Plan/Development 
Concept  Plan/Environmental  Impact 
Statement  for  Wolf  Trap  Farm  Park. 
Public  meetings  will  be  held  during  the 
review  period. 

Wolf  Trap  Farm  Park,  a  unit  of  the 
National  Park  Service  and  home  to  the 
Filene  Center,  is  the  only  unit  of  the 


National  Park  Service  dedicated  to  the 
performing  arts.  It  is  managed  as  a 
public/private  partnership  between  the 
National  Park  Service  and  the  Wolf  Trap 
Foundation  for  the  Performing  Arts,  a 
private  not-fbi^profit  corporation.  The 
Draft  General  Management  Plan 
proposes  basic  philosophy  and 
management  concepts  for  the  park  and 
guidelines  for  park  operations. 

Public  meetings  to  review  the  plan 
and  receive  comments  will  be  led  by 
officials  of  the  National  Park  Service 
and  representatives  from  the  Wolf  Trap  • 
Foundation  at  the  following  times: 
February  13, 1997.  at  2:00  PM  and  7:00 
PM.  Both  meetings  will  be  held  at  Wolf 
Trap  Farm  Parit,  1551  Trap  Road, 
Vienna,  Virginia. 

For  further  information  please  contact 
Richard  Wilt,  Director,  Wolf  Trap  Farm 
Park  at  (703)  255-1808.  Requests  for 
copies  of  the  draft  plan  or  written 
comments  may  be  addressed  to  Mr.  Wilt 
at  Wolf  Trap  Farm  Park,  1551  Trap 
Road.  Vienna,  VA  22182.  Comments 
must  be  received  by  March  3. 1997.  to 
be  addressed  by  the  Final  General 
Management  Plan/Development 
Concept  Plan/Environmental  Impact 
Statement. 

Dated:  January  27. 1997. 
Teiry  R.  Carlstrom, 

Acting  Field  Director.  National  Capital  Area. 
(PR  Doc  97-2618  Filed  2-3-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtee 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  25. 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register. 
National  Park  Service.  P.O.  Box  37127. 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
February  19. 1997. 
Carol  D.  Shnll, 

Keeper  of  the  National  Be^ster. 
ALABAMA 
Baldwin  County 

People's  Supply  Company.  21950  Broad  St, 
Silverfaill,  97000096 


OOLORADO 

Mesa  County 

Land's  End  Observatory,  Land's  End  Rd..  10 
mi.  W  of  00  65.  Whitewater  vicinity. 
97000124 

FLORIDA 

Osceola  Coimty 

Grand  Army  of  the  Republic  Memorial  Hall, 
1101  Massachusetts  Ave.,  St  Qoud, 
97000097 

Volusia  County 

Coronado  Historic  District,  Roughly  bounded 
by  Columbus,  Due  E.,  and  Pine  Aves.,  and 
the  Indian  River,  New  Smyrna  Beach, 
97000098 

GEORGIA 

Lowndes  County 

Ewell  Brown  General  Store,  RR  Ave.,  jet. 
with  Lawrence  St,  Lake  Park,  97000099 

Richmond  County 

First  Presbytnian  Church  of  Augusta,  642 
Tel&ir  St,  Augusta,  97000100 

IOWA 

Polk  County 

Greek  Orthodox  Church  of  Saint  George 
(Architectural  Legacy  of  Proudfoot  ft  Bird 
in  Iowa  MPS),  1118  35th  St,  Des  Moines, 
97000101 

MARYLAND 

Carroll  County 

Orendorff,  John,  Farm,  412  Old  Bachman's 
Valley  Rd.,  Westminster  vicinity,  97000102 

NEBRASKA 

Pawnee  County 

Farwell  Archeological  District,  Address 
Restricted,  DuBois  vicinity,  97000132 

Phelps  County 

C  B  ft  Q  Holdrege  Depot,  700  Ironhorse  St, 
Holdrege,  97000131 

NEWJERSEY 

Cape  May  County 

South  Tuckahoe  Historic  District  Roughly, 
along  NJ  557  and  N)  50  from  the  Tuckahoe 
River  to  Kendall  Ln..  Upper  Twnshp.. 
Tuckahoe  vicinity.  97000103 

Hunterdon  County 

Taylor's  Mill  Historic  District  (Boundary 
Increase),  Potterstown  and  RockawayCr. 
Rds.,  northern  half  of  dam  and  mill  pond 
site,  Tewksbury  Twnshp.,  Oldwick 
vicinity,  97000105 

Morris  County 

Jenkins — Mead  House,  14  Revere  Rd., 
Morristown,  97000106 

Ocean  County 

Torrey — Lairabee  Store,  11  Union  Ave., 
Lakehurst,  97000104 

NEW  YORK 

Albany  County  Verdoy  Schoolhouse  (Colonie 
Town  MRA)  207  Old  Niskayuna  Rd.. 
Colonie.  97000117 


Ulster  Count 


Westchester  I 

Mount  Kisco 
Main  St,  h 
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Onondaga  County 

Church  of  the  Good  Shepherd  (Historic 
Churches  of  the  Episcopal  Diocese  of 
Central  New  York  MPS),  NY  llA.  S  of  jet 
with  Webster  Rd,  Onondaga  Reservation, 
Syracuse  vicinity,  97000113 

Saint  Mark's  Church,  (Historic  Churches  of 
the  Episcopal  Diocese  of  Central  New  York 
MPS),  6492  E.  Seneca  Tmpk.,  Jamesville, 
97000114 

Rensselaer  County 

Koon,  Henry,  House,  171  Pawling  Ave.,  Troy, 
97000112 

Seneca  County 

Saint  Paul's  Church  (Historic  Churches  of  the 
Episcopal  Diocese  of  Central  New  York 
MPS),  101  E.  Williams  St.,  Waterloo, 
97000115 

Ulster  County 

District  School  No.  14.  Academy  St.,  S  of  jet. 

with  Birch  Cr.  Rd.,  Pine  Hill,  97000111 
Dupuy,  ].,  Stone  House  (Rochester  MPS), 

Knim  Rd.,  W  of  jcL  with  Queens  Hwy., 

Rochester,  97000110 
Hoombeck,  Jacob,  Stone  House  (Rochester 

MPS),  Boice  Mill  Rd.,  jet.  with  Krum  Rd., 

Rochester,  97000108 
Morton  Memorial  Library,  Ehn  St.,  SW  of  NY 

28,  Pine  Hill,  97000119 
Sahler,  J.,  House  (Rochester  MPS),  NY  209, 

SW  of  jet  MTith  Co.  Rd.  63,  Rochester, 

97000118 
Schoonmaker  Stone  House  and  Farm 

(Rochester  MPS),  Samsonville  Rd.,  near  jet 

of  NY  76  and  Cherrytown  Rd.,  Rochester, 

97000109 
Schoonmaker,  C  K.,  Stone  House  (Rochester 

MPS),  294  Queens  Hwy.,  Rochester, 

97000107 

Westchester  County 

Mount  Kisco  Municipal  Complex,  100-120 
Main  SL,  Mount  Kisco,  97000116 

Ohio 

Miami  County 

Elizabeth  Township  Rural  Historic  District, 
Roughly  bounded  by  Lost  Cr.,  Miami  and 
Clark  Q).  line,  and  Casstown  Qark  Co.  and 
Elizabeth  Bethel  Rds.,  Casstown  vicinity, 
97000160 

Oregon 

Benton  County 

Willamette  Valley  and  Coast  Railroad 
Depot— Ccwavallis,  500  S.  W.  7th  St, 
Corvallis,  97000137 

Clackamas  County 

Johnston,  Andrew  J.  and  Anna  B.,  Farmstead, 
18025  S.  Harding  Rd..  Oregon  City  vicinity, 
97000140 

Coos  County 

Marshfield  Qty  Hall.  375  W.  Central  Ave.. 
Coos  Bay.  97000125 

Deschutes  County 

Odem.  Milton,  House.  623  S.  W.  12th  St. 
Redmond,  97000139 

Douglas  County 

Hamilton  House.  759  S.  E.  Kane  St, 
Rosebuig.  97000141 


Jackson  County 

Egan,  H.  Chandler  and  Alice  B.,  House,  2620 
Foothill  Rd.,  Medford  vicinity,  97000126 

Faber,  Edward  Charles,  House,  445 
Manzanita  St.,  Central  Point,  97000138 

Whittle  Garage  Building,  101  Oak  St, 
Ashland,  97000142 

Josephine  Coimty 

Hotel  Josephine  Annex,  118  N.W.  E  St.. 
Grants  Pass,  97000133 

Lane  County 

Our  Lady  of  Perpetual  Help  Roman  Catholic 
Church,  147  N.  H  St,  Cottage  Grove, 
97000127 

Marion  County 

Pierce,  Edgar  T.,  House,  1610Fir  St.  S, 
Salem,  97000136 

Multnomah  County 

Bunell  Heights  Apartments  (Middle  Class 
Apartments  in  East  Portland  MPS),  2903- 
2919  SE  Ga}'  St,  Portland.  97000120 

Crook,  Charles,  House,  6127  N.  Williams 
Ave.,  Portland,  97000130 

Mills,  Lewis  H.,  House,  1350  S.W.  Military 
Rd.,  Portland  vicinity.  97000135 

Olympic  Apartment  Building,  707  N.W.  19th 
St.,  Portland,  97000128 

San  Farlando  Apartments  (Middle  Qass 
Apartments  in  East  Portland  MPS),  2903- 
2925  SB  Hawthorne  Blvd..  Portland, 
97000122 

Senate  Court  Apartments,  203-223  N.E.  22nd 
Ave.,  Portland,  97000129 

Stephens,  James  B.,  House,  1825  S.E.  12th 
St..  Portland,  97000134 

Thompson  Court  Apartments  (Middle  Class 
Apartments  in  East  Portland  MPS),  2304- 
2314  NE  11th  Ave..  Portland,  97000121 

Sooth  DekoU 

Hamlin  Coimty 

First  State  Bank  of  Hazel,  Main  St,  W  of  jet 
with  SD  22,  Hazel,  97000147 

Lincoln  County 

Grand  Valley  Schoolhouse,  District  No.  12, 
285th  St,  approximately  .5  mi.  E  of  jet 
with  SD  11,  Canton  vicinity.  97009143 

McCook  County 

Ortman  Hotel,  201  W.  Main  St,  Canistota, 
97000144 

Pennington  County 

Feigel  House,  328  E.  New  York  St,  Rapid 
Qty,  97000145 

Spink  County 

Redfield  City  Hall,  Old,  517  N.  Main  St. 
Redfield,  97000146 

Amherst  County 

Bear  Mountain  Indian  Mission  School,  Jet  of 
VA  643  and  VA  780,  SW  comer,  Amherst 
vicinity,  97000152 

Charles  Qty  County 

Hilton,  Aaron,  Site,  Address  Restricted, 
-    Charles  Qty  vicinity.  97000148 

Clarke  County 

Gieenway  Historic  District  (Boundary 
Increase),  E  side  of  VA  255,  approximately 


.2  mi.  N  of  jet  with  VA  723,  Millwood. 
97000154 

Culpeper  County 

Burgandine  House,  807  S.  Main  St,  Culpeper 
vicinity,  97000153 

Frederick  County 

Rose  Hill  Farm,  1985  Jones  Rd.,  Winchester 
vicinity,  97000149 

Grayson  County 

Grayson  County  Courthouse  and  Clerk's 
Office,  Old,  Jet.  of  Greenville  and  Justice 
Rds.,  Galax  vicinity.  97000151 

Loudoun  County 

Rich  Bottom  Farm,  16860  Hillsboro  Rd.,  1.5 
mi.  N  of  Purcellville,  Purcellville  vicinity. 
97000156 

Shenandoah  County 

Hupp  House,  551  N.  Massanutten  St. 
Strasbuig,  970C0155 

Bristol  Independent  City 

Virginia  High  School,  501  Piedmont  Ave., 
Bristol,  97000159 

Lynchburg  Independent  City 

Saint  Paul's  Vestry  House,  308  7th  St. 
Lynchburg,  97000157 

Martinsville  Independent  City 

Little  Post  Office.  207  Starling  Ave.. 

Martinsville,  97000150 
Scuffle  Hill.  311  E.  Church  St.,  Martinsville, 

97000158. 

(PR  Doc.  97-2692  Filed  2-3-97;  8:45  am] 
■UJNQ  OOOK  4»ie^>»#    ' 


INTERNATIONAL  TRADE 
Sunshine  Act  Meeting 

AGENCY  HOUMiQ  THE  MSTMQ:  United 
States  International  Trade  Commission. 

TME  AND  date:  F^ruary  14. 1997  at 
IIKX)  a.m. 

PLACE:  Room  101, 500  £  Street,  SW., 
Washington.  DC  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting. 

2.  Minutes. 

3.  Ratification  List 

4.  Inv.  No.  731-TA-746  (Final)  (Beiyllium 
Metal  and  High-Beiyllium  Alloys  from 
Kazakhstan)— briefing  and  vote. 

5.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission  policy, 
subject  matter  listed  above,  not  disposed  of 
at  the  scheduled  meeting,  may  be  carried 
over  to  the  agmda  of  the  following  meeting. 

By  order  of  the  Commission. 

Issued:  January  29, 1997. 


Sscntaty. 

(PR  Doc  97-2828  Filed  1-31-97;  12:52  pm] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Oil  Pollution  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  and  State  of  California  v. 
ARCO  Pipe  Line  Company,  CV  97-0361 
JMI  (CD.  Cal.),  was  lodged  on  January 
17, 1997  with  the  United  States  District 
Court  for  the  Central  District  of 
California.  In  the  complaint  in  that 
action,  the  United  States  and  State  of 
California  seek  natural  resource 
damages,  reimbursement  of  response 
costs  and  damage  assessment  costs,  and 
dvil  penalties  from  defendant  ARCO 
Pipe  Line  Company  ("APL"),  relating  to 
ruptures  of  an  APL  pipeline  near  Los 
Angeles  in  January  1994,  that  resulted 
in  oil  being  discharged  to  the  Santa 
Clara  River,  among  other  locations. 

Pursuant  to  the  Consent  Decree,  APL 
will  pay  to  the  federal  and  state  natural 
resource  trustees  $7.1  million  for 
natural  resource  damages,  to  be  used  for 
restoration  of  natural  resoiut:es  damaged 
from  the  oil  spills;  $1.3  million  in 
payments  to  California  for  use  in 
various  state  environmental  projects  and 
accounts  in  settlement  of  penalty 
claims;  reimbursement  of  the  United 
States'  and  California's  response  and 
damage  assessment  costs;  a  $25,000 
dvil  penalty  pursuant  to  the 
Endangered  Species  Act;  and  payments 
totaling  $500,000  to  the  Los  Angeles 
District  Attorney's  ofiice  and  other 
enviroiunental  entities  in  settlement  of 
the  District  Attorney's  claim  for 
penalties. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiuel  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044;  and  refer  to 
United  States  v.  ARCO  Pipe  Line 
Company,  DOJ  Ref.  #90-5-1-1-4347. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Central  District  of 
California,  300  N.  Los  Angeles  Street, 
Los  Angeles,  California  90012;  and  at 
the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor,  Washington.  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refiar  to  the 
referenced  case  and  enclose  a  check  in 


the  amount  of  $6.75  (25  cents  per  page 

reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  Grow, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  97-2664  Filed  2-3-97;  8:45  am] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  Clean  Air  Act 

In  accordance  with  the  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Atlantic  FUchfield 
Company  and  Vastar  Resources,  Inc.. 
Civil  Action  No.  97-B-35,  was  lodged 
on  January  9, 1997,  with  the  United 
States  District  Court  for  the  District  of 
Colorado.'  The  proposed  Consent 
Decree  addresses  the  Clean  Air  Act 
violations  of  Vastar  Resources,  Inc.  at 
Vastar's  coalbed  degasification 
operations  in  the  Ignado  Blanco 
Fruitland  field,  which  is  part  of  the 
South  Ute  Indian  Reservation  in  LaPlata 
County,  Colorado.  Spedfically,  the 
complaint  filed  with  the  settlements 
alleges  that  Vastar  violated  the 
Prevention  of  Significant  Deterioration 
CTSD")  regulations.  40  CFR  52.21  (b)- 
(w),  of  the  Clean  Air  Act,  42  U.S.C.  7413 
et  seq.  by  failing  to  install  proper 
pollution  control  equipment  to  limit 
emissions  of  carbon  monoxide  from 
engines  used  in  the  natural  gas 
production  operations  it  took  over  the 
operations  from  the  Atlantic  Richfield 
Company  ("ARCO")  in  1993.  These 
violations  of  the  Clean  Air  Act  were 
discovered  by  the  company  during  a 
routine  environmental  audit  and  were 
disclosed  to  the  government  in  October 
1995  pursuant  to  EPA's  interim 
"Incentives  for  Self-Policing"  policy. 

The  proposed  Consent  Decree 
requires  Vastar  Resources,  Inc.  to  pay  a 
penalty  of  $137,949.00  pursuant  to 
EPA's  Incentives  for  Self-Policing 
Policy.  Under  the  Consent  Decree,  until 
EPA  issues  final  PSD  permits  to  Vastar. 
Vastar  is  required  to  maintain  and 
operate  the  control  equipment  already 
in  place  at  the  facilities  in  a  manner 
consistent  with  that  set  forth  in  its 
pending  permit  applications  and 
undertake  any  additional  injunctive 
relief  ordered  by  EPA  to  meet  the  PSD 
requirements.  c5noe  PSD  permits  are 
issued  to  Vastar,  Vastar  must  maintain 
and  operate  the  Cadlities  in  a  manner 
consistent  with  the  terms  of  the  permits. 


'  The  United  States'  dainu  agaiiut  the  Atlantic 
iUchfield  Company  in  this  case  were  resolved  by 
Stipulation  which  is  not  subject  to  public  coannent 
pursuant  to  28  CFR  Sa7. 


The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
settlement.  Comments  should  be 
addressed  to  tbe  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resoiut:es  Division,  Department 
of  Justice,  P.O.  Box  7611.  Ben  Franklin 
Station,  Washington,  D.C.  20044,  and 
should  refer  to  United  States  v.  Atlantic 
Richfield  Company  and  Vastar 
Resources,  Inc.,  DOJ  Ref.  ^90-5-2-1- 
2073. 

The  proposed  settlement  document 
may  be  examined  at  the  Ofiice  of  the 
United  States  Attorney,  District  of 
Colorado,  1961  Stout  Street,  Suite  1200. 
Denver,  Colorado;  Region  Vin  OBice  of 
the  Environmental  Protection  Agency, 
999  18th  Street,  Denver,  Colorado;  and 
at  the  Consent  Decree  Library,  1120  "G" 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obt^ed  in  person  or  by  mail  from  the 
Consent  Decree  Library  at  the  address 
listed  above.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
number,  the  document  requested 
(Consent  Decree)  and  enclose  a  check  in 
the  amount  of  $3.00  for  the  Consent 
Decree  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
]oA  M.  GroM, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-2662  Filed  2-3-97;  8:45  am) 
aUJNQ  COOE  4410-18-M 


Notiee  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Ehvlronmental  Response, 
Compensation,  and  Liability  Act  of 
1960.  As  Amended 

In  accordance  with  Department  of 
Justice  policy,  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  consent 
decree  in  the  action  entitled  United 
States  and  State  of  New  fersey  versus 
Irving  I.  Ellis,  Civil  Action  No.  93-1661 
(GEB)  (DJ4.J.),  was  lodged  on  January 
16, 1997  with  the  United  States  District 
Court  for  the  Distrid  of  New  Jersey.  The 
proposed  consent  decree  resolves  the 
daims  by  the  United  States  and  the 
State  of  New  Jersey  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Ad  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C  9601-9675,  on  behalf  of  the 
U.S.  Environmental  Protedion  Agency 
and  the  New  Jersey  Department  of 
Environmental  Protection  against  the 
defendant.  Irving  I.  Ellis.  T^se  claims 
are  for  recovery  of  response  costs 
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incurred  and  to  be  incurred  by  the 
United  States  and  the  State  of  New 
Jersey  in  connection  with  the  Ellis 
Property  Superfund  Site  ("Site")  in 
Burlington  County,  New  Jersey. 

Under  the  terms  of  the  proposed 
consent  decree,  Mr.  Ellis,  the  owner  of 
the  Site,  will  sell  the  Site  after  its 
remediation  and  pay  43  percent  of  the 
proceeds  of  the  sale  to  the  United  States 
and  17  percent  of  the  proceeds  to  the 
State  of  New  Jersey  in  reimbursement  of 
response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  and  State 
of  New  Jersey  versus  Irving  I.  Ellis,  Qvil 
Action  No.  93-1661  (GEB),  DOJ  Ref.  No. 
90-11-3-1140. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  970  Broad  Street, 
Newark,  New  Jersey  07102;  the  Region 
n  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York  10007-1866;  and  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005,  telephone  (202)  624-0892.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  la 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.25  (25  cents  per  page 
reproduction  costs)  made  payable  to 
Consent  Decree  Library. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2665  Filed  2-3-97;  8:45  am] 
■ILUNQ  OOOE  4410-1S-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Envircnmentai  Response, 
Compensation,  and  Liability  Act  of 
19ao 

Consistent  with  Departmental  Policy, 
28  CFR  50.7,  notice  is  hereby  given  that 
on  January  13, 1997,  a  proposed  consent 
decree  in  United  States  of  America  v. 
Monsanto  Company,  et  al.,  Civil  Action 
No.  97-110  (DRD).  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey.  The  United 
States'  complaint  sought  recovery  of 
response  costs  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Act  (CERCLA),  42  U.S.C  9601,  et  seq., 
against  three  corporations  responsible 
for  hazardous  substances  found  at  the 
White  Chemical  Corporation  Superfund 
Site  located  at  660  Frelinghuysen 
Avenue,  Newark.  New  Jersey. 

The  consent  decree  proviaes  that  the 
settling  defendants  will  reimburse  the 
Environmental  Protection  Agency  (EPA) 
for  $600,000  in  past  response  costs 
inctured  by  the  United  States  in 
connection  with  the  White  Chemical 
Corporation  Superfund  Site.  In  addition, 
the  consent  decree  provides  that  the 
defendants  will  dismiss  their  petitions 
submitted  to  EPA  pursuant  to  Section 
106(b)(2)(A)  of  CERCLA,  42  U.S.C. 
&606(b)(2)(A),  for  reimbursement  of 
costs  of  compliance  with  an 
administrative  order  issued  by  EPA 
R^on  II  under  CERCLA  Section  106(a). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530  and  should 
refer  to  United  States  v.  Monsanto 
Company  et  al.,  D.J.  Ref.  90-11-2-642A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  970  Broad  St.,  Room 
502,  Newark,  N.J.  07102  and  at  the 
Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278.  The 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Deoee  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005  (202-624- 
0892).  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $4.50  (25  cents  per  page 
reproduction  cost)  payable  to  the 
"Consent  Decree  Library." 
Bnioe  S.  GeDwr, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division: 
[FR  Doc.  97-2660  Filed  2-3-97;  8:45  am] 

BILUNQ  CODE  441»-1»-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Mult^>le  Environmental 
Statutes 

In  accordance  with  United  States 
Department  of  Justice  policy,  28  CFR 
50.7,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Puerto  Rico  Electric  Power 


Authority,  No.  93-2527.  was  lodged  on 
January  10. 1997,  with  Uie  United  States 
District  Court  for  the  District  of  Puerto 
Rico.  The  consent  decree  resolves  the 
United  States'  claims  against  the  Puerto 
Rico  Electric  Authority  ("PREPA")  that 
are  identified  in  a  complaint  filed  on 
October  27, 1993.  In  that  complaint,  the 
United  States  cited  PREPA  for  violations 
of  multiple  federal  and  Commonwealth 
environmental  statutes  and  regulations, 
including:  (1)  the  air  quality  and 
emission  limitations  requirements  of  the 
Clean  Air  Act,  42  U.S.C.  7401-7431:  (2) 
the  effluent  limitations  and  National 
Pollutant  Discharge  Elimination  System 
requirements  of  Sections  301  and  402  of 
the  Federal  Water  Pollution  Control  Act 
(the  "Clean  Water  Act"),  33  U.S.C.  1311, 
1342;  (3)  the  oil  pollution  prevention 
requirements  promulgated  at  40  CFR 
Part  110  pursuant  to  Section  311  of  the 
Clean  Water  Act;  (4)  the  inventory 
reporting  requirements  for  hazardous 
chemicals  purauant  to  Section  312  of 
the  Emergency  Planning  and 
Community-Right-to-Know  Act 
("EPCRA"),  42  U.S.C.  11022;  (5)  the 
hazardous  substance  release  reporting 
requirements  promulgated  at  40  CFR 
Part  302  pursuant  to  section  103  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9603;  (6)  the 
hazardous  substance  release  reporting 
requirements  of  Section  304  of  EPCRA; 
and  (7)  the  underground  storage  tank 
requirements  promulgated  at  40  CFR 
Part  280  piu^uant  to  Section  9003  of  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C  6991b.  The  United  States 
sought  dvil  penalties  and  injimctive 
relief  for  the  violations  alleged  in  the 
complaint. 

In  the  proposed  consent  decree, 
PREPA  agrees  to  pay  a  civil  penalty  of 
$1.5  milUon;  to  implement 
environmental  projects  costing  $3.5 
million;  to  spend  $1  million  to  hire  an 
Environmental  Review  Contractor  to 
oversee  and  mcMiitor  PREPA's 
implementation  and  compliance  with 
the  proposed  consent  decree;  and  to 
undertake  extensive  injunctive  relief 
designed  to  assure  PREPA 's  compliance 
with  environmental  laws  and 
regulations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  sixty  (60)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  D.Q 
20530.  and  should  refer  to  United  States 
V.  Puerto  Rico  Electric  Power  Authority. 
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DO)  Ref.  Number  90-5-2-1-1750 
{fVEPA). 

The  proposed  consent  decree  may  be 
examined  at  the  0£Bce  of  the  United 
States  Attorney,  Degeteau  Federal 
Building,  150  Chardon  Avenue.  Room 
452,  Hato  Key,  Puerto  Rico,  00918;  the 
U.S.  Environmental  Protection  Agency, 
Region  n  Caribbean  Environmental 
Protection  Division,  Centre  Europe 
Building,  1492  Ponce  de  Leon  Avenue, 
Suite  417,  Santujce,  Puerto  Rico  00907; 
the  Region  n  Office  of  the  U.S. 
Environmental  Protection  Agency.  290 
Broadway,  New  York,  New  York,  10278; 
and  the  Consent  Decree  Library,  1120  G 
Street,  Northwest,  Fourth  Floor. 
Washington,  District  of  Coliunbia  20005, 
(202)  624-0892.  Also,  a  summary  of  the 
consent  decree  may  be  examined  at  the 
locations  previously  listed.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy  of  the  consent  decree,  please  refer 
to  the  case  identified  above  and  enclose 
a  check,  payable  to  the  Consent  Decree 
Library,  in  the  amount  of  $35.75  for  the 
consent  decree  only  (reproduction  costs 
at  twenty-five  cents  ($.25)  per  ptage)  or 
$67.50  for  both  the  consent  decree  and 
all  attachments  and  appendices  to  the 
consent  decree  (reproduction  costs  at 
twenty-five  cents  ($.25)  per  page).  A 
copy  of  the  consent  decree  summary 
may  also  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
In  requesting  a  copy  of  the  consent 
decree  summary,  please  refer  to  the  case 
identified  above  and  enclose  a  check, 
payable  to  the  Consent  Decree  Library, 
in  the  amount  of  $3.25  for  the  consent 
decree  summary  {reproduction  costs  at 
twenty-five  cents  ($.25)  per  page). 
iS.Gdb8r, 


Deputy  Section  Chief,  Environmental 
Enforcement  Section. 

[PR  Doc.  97-2661  Filed  2-3-47;  8:45  am) 
mujma  com  *4i*-t»-M 


Afititnist  Division 

Notic*  Pursuant  to  ttw  National 
Coopsralivs  Rsssarch  and  Production 
Act  of  1993— Unitsd  States  Automotive 
IManufactursrs  Occupant  Safety    ■ 
Resoorcii  Partnership 

Notice  is  hereby  given  that,  on 
December  30, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
U.S.C  4301  et  seq.  ("the  Act"),  General 
Motors  Corporation  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal 
Trade  Commission  disclosing  an 
expansion  of  the  scope  of  the  United 


States  Automotive  Manufacturers 
Occupant  Safety  Research 
Partnership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery 
of  antitrust  plaintiffs  to  actual 
damages  under  specified 
drciunstances.  Specifically,  in 
addition  to  the  natiue  and  objectives 
originally  published,  the  parties  will 
combine  their  efforts  to  accelerate 
research  on  so-called  "smart"  air  bags. 
To  accomplish  this  objective,  the 
parties,  working  in  conjunction  with 
government  entities,  universities  and 
suppliers,  will  collect  and  examine 
field  data  that  shows  how  occupants 
behave  in  air  bag-equipped  vehicles, 
work  on  understanding  the  nature  and 
frequency  of  "out-of-position" 
occupant  injuries  trom  air  bags,  work 
with  government  agencies  on  new 
regulatory  standards  for  vulnerable 
occupants  and  research  the  various 
complex  technology  ideas  for  "smart" 
air  bags.  The  parties  may  also  perform 
other  acts  allowed  by  the  National 
Cooperative  Research  and  Production 
Act  that  would  advance  these  goals. 
No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  joint  ventiu«. 
Membership  in  the  venture  remains 
open,  and  General  Motors  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  )uly  7, 1992,  General  Motors  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  )ustice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  August  11, 1992  (57 
FR  35845).  On  August  21,  General 
Motors  filed  its  last  notification, 
changing  the  name  but  not  the  sco(>e  of 
the  joint  venture.  A  notice  of  that  name 
change  was  published  on  October  6, 
1992  (57  FR  46047). 
Constance  K.  Robinsmi. 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc  97-2663  Filed  2-3-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

l-atwr  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
(Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  Feliruary  13, 1997. 
10:00  am-12:00  noon.  U.S.  Department  of 


Labor.  Room  S-1011.  200  Constitution  Ave.. 
NW,  Washington,  D.C  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  objectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Govenunent  in  the 
Sunshine  Act,  5  U.S.C  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  Further  Information  Contact:  Joige 
Perez-Lopez,  Director,  Office  of  International 
Economic  Affairs,  Phone:  (202)  219-7597. 

Signed  at  Washington,  D.C  this  27th  day 
of  January  1997. 

Amiicw  J.  Samel, 

Acting  Deputy  Under  Secretary  International 
Affairs. 

(FR  Doc.  97-2738  Filed  2-3-97;  8:45  ami 

MLLMa  coot  4«10-3»-M 


Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Appty  for  Wortcer 
Adjustment  Assistance 

Petitions  have  t)een  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Ma,nager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  die  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
thieatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  f)etitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
14, 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
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shown  below,  not  later  than  February 
14. 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 


Ad)ustm«it  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 


Signed  at  Washington,  DC  this  6th  day  of 
January,  1997. 
giwsrilT.KUa. 

Progmm  ManagBT,  Policy  and  Beemployment 
Services,  Office  of  Trade  Adjuttment 
f  Assistance. 


Appendix— Petitions  Instituted  On  01/06/97 


TA-W 

Subject  firm 
(Petitioners) 

Location 

Date  of 

33,064 

33.055 

33.066 

33.067 

33,058 

33.069 

33.060 

33,061  ...... 

33.06? 

33.063 

33,064 

33,065 

33,066 

33.067  — 

33.068  ...... 

33.069 

33.070  ...... 

33.071  

33.072  — 

33.073  . — 

33.074  — 

33.075  — 

33.076 

33.077 

33.078  — 

33.079 

33.080 

33.081 

33.082 

33.083 

Kerr-McGee  Corp  (Comp)  „ 

Diana  Manufacturing  Co  (Comp) 

Modme  Heat  Transfer,  Inc  (Comp) — 

Texaco  Tracfna  &  Trans.  (Como) ............ 

Oklahoma  City, 

OK. 
Jamestown,  NY  .. 

WesMlie,  NJ 

Camdenton,  MO 

Casper,  WY  . 

New  Yortc  NY  ..„. 
Caitarsvile,  GA  .. 

Laurens,  SC 

BrowruvMe,  TX ._ 

Columbus,  IN 

Rig  Bend,  Wl  

Houston,  TX 

Arden  Hils,  MN  .. 
Jamestown,  NY  .. 
Spmg^Md,  MA  — 
Miami.  Fl 

12/19«6 

^2m/» 

12/12^6 
12/16m 
11/27/96 
12/16/96 
12/13/96 
1200/96 
12/12/96 
12/02/96 
12/12/96 
12/12/96 
12/06/96 
12/06/96 
12/13/96 
11/18/96 
12/19/96 
12/09/96 
12AM«6 
12/12/96 
12/18/96 
12/18/96 
12/1Q«6 
12/16/96 
12/18/96 
12/16/96 
12/17/96 
12C7/96 
12/17/96 
12/04/96 

Crude  oil  and  natural  gas. 

Screwdnvers. 

Skirts. 

Tube  plate  fin  heat  transfer  surface. 

Tnickiifig  transportation. 

Barry  Hazan  Sportswear  (Wkrs) 

/Uiantic  Steel  Industries  (USWA) — 

Bal^'oster  Glass  (Wkrs) 

UA  Technologies  (Wtos) 

Bel  Corp  (USWA) 

Krmoo  Brownina  Inc  (Wkrs)  .......................... 

Ladtos' ctothmg. 
Steel  products. 
Glass  containers. 
Gauges,  wekfing  fixtures. 

Overtwad  cranes. 

Rictiland  Development  (Wkrs) 

01  and  gas. 

Grey  Fox  Technical  Serv.  (Wkrs) 

Lly  Industries  (UNITE) 

Smith  and  Wesson  (Comp) 

System  One  Amedeus  (Comp) 

Go/Dan  Industries  (Wkrs) 

laurel  Engineering,  Inc  (Wkrs) 

Tedey  USA  (Wkrs) - — 

Rugged  Sportswear,  LLC  (Wkrs) 

R  and  W  Apparel  (Wkrs)  -.... 

Dklde  Web  Press  Coro  (Como) 

Test  electmiic  components. 

Paint 

Fkearms. 

Sel  computer  software  systems. 

Peru,  IL  ....«..».,... 
San  Diego,  CA  .„. 
Morris  Plains,  NJ 
LawrenoevMe,  VA 
Scottabofo,  AL  .... 

Envoria.  KS  . 

Skxix  Fate,  SO  ... 
New  Yortc.  NY  „.„ 
Fort  Payne.  AL  ... 

Duryea.  PA 

Easthampton.  MA 
Bristol,  PA 

Rahway,  NJ 

Heater  cores. 

Conveyor  systems  for  mining. 

teed  tea. 

Men's  and  ladws'  shorts. 

Knit  chidren's  activewear. 

Printing  presses. 

Highlander  Golf  (Comp) ~ — 

Cranston  Print  Works  Co  (Comp) 

Westmghouse  Eledric  (Comp) 

Topps  Co  (The)  (Comp)  

Kelogg  Bmsh  Mfg  Co  (Comp)  

Rohn  and  Haas  Co  (Comp) 

WorM  Airways  (IBT) 

GolftMgs. 

M  designers,  administration,  sales,  etc. 

Stator  cois,  rotor  oois. 

Novelty  items:  ring  pops,  besebel  cards. 

Bnjshes,  btoom  and  mops. 

Amberite  powdered  resins. 

Airihie  ffight  attendants. 

Soaitde  Soortswear  (Como)  

Giri's  jeans  &  knit  tops. 

[FR  Doc  97-2733  Piled  2-3-97;  8:45  am] 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  fbr  Woriwr 
A<4iJMnent  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  D, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  February  14, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
14, 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20210. 

Signed  at  Washington,  DC,  this  13th  day  of 
January,  1997. 
RuMeU  T.Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
AssistaiKX. 


APPENDIX— PETmONS  INSTITUTED  ON  01/13/97 


TA-W 


33,064 


Subject  finn  (pelilkxters) 


MaMnctaodt  Mednal,  kic  (Wkrs) 


Location 


Aigyle,NY 


Date  of 

p6CID0n 


01/29/97 


Product(s) 


Airway  products  (tracheal  tubes). 


5252 


Federal  Rggiater  /  Vol.  62.  No.  23  /  Tuesday,  February  4,  1997  /  Notices 


Appendix— PETmoNS  Instituted  On  01/13/97— Continued 

T/^W 

Subject  Ann  (petitioners) 

Location 

Date  of 
petition 

Produi:t(8) 

33.066 

33.0R6 

33.087 

Montana  Power  (Wkrs)  .~ ♦ 

Mesa.  Inc.  (Wkrs) 

Vandenbergh  Foods  (Wkrs)  

Butte.  MT 

Amanlto.  TX 

Vernon.  CA 

Lebanon.  PA 

TorrarKe.  CA 

St.  Marys.  PA  

Athens.  TN 

Grifln.  GA 

Roy,  UT  

SWney,  NY 

12/26/96 
11/27/96 
12/23/96 
12/12«6 
12/21/96 
12/30/96 
01/02/97 
01/02/97 
01/03«7 
12/2W96 

Gas  electricity. 

Oil  and  gas. 

Margarine. 

Clolhing  manutacturer. 

Inspection  &  automated  test  equipment. 

Electrk:  brushes  for  motors. 

Chidren's  ck)thing. 

Chidren's  socks. 

Inlbrmatnn  storage  devnes. 

Eectrxal  and  environmental  connectors. 

33.088 

MRI  Everite  Knitting  Mi  (Wkrs) 

33,089 

Industriai  Dynamics  (Wkrs) 

33.090 

33.091  

33,092 

33,003  .-... 

SQL  Caitoon  (Wkrs)  

Qirls  Wi  Be  Girts  (Wkrs) 

Spafcfns  Knitting  MMs  (Wkrs) 

Iomega  (Co.) „„ 

33,004 

Amphenol  Corporation  (l/VM&AW)  .„ 

(FR  Doc.  97-2734  Filed  2-3-97;  8:45  am] 
MJJNB  0001  utt  It  M 


[rA>W-33,108] 

Montana  Ponver  Company,  Butte, 
Montana;  Notica  of  Tannlnation  of 
kivaatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  January  21, 1997,  in 
response  to  a  worker  petition  which  was 
filed  on  January  21, 1997  on  behalf  of 
workers  at  Montana  Power  Company, 
Butte,  Montana. 

The  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-33.085).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  24th  day  of 
January.  1997. 

■immII  T.  Kila. 

Pmpum  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  97-2732  Filed  2-3-97;  8:45  am] 

I00M4S1 


n'A-W-82,S32;  TA-W-32.  SS2Q;  TA-W-42. 
832H:  TA-W-aS.  5321:  TA-W-32. 532J;  TA- 

OrbttlndiiMlaa,  me.,  Halan,  Georgia, 
at  aL;  Amandad  CaftlfltialkNi 
Ragardng  ENglbUlty  To  Apply  for 
Worfcar  Ad|uatmant  Aaaiataitoa 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Ortiflcation  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
August  9, 1996,  applicable  to  all 
workers  of  Orbit  Industries, 
Incorporated  located  in  Helen.  Georgia. 
The  notice  was  published  in  the  Federal 
Register  on  September  13. 1996  (61  FR 
48504).  The  worker  certification  was 


amended  September  30, 1996  and  again 
on  November  21, 1996.  to  include  other 
manufacturing  facilities  of  the  subject 
firm.  Those  notices  were  published  in 
the  Federal  Register  on  October  16. 
1996  (61  FR  53937)  and  December  5. 
1996  (61  FR  64538).  respectively. 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  woricers  of  the  subject  firm.  Based  on 
new  information  received  by  the 
company,  the  Department  is  once  again 
amending  the  certification  to  cover 
woikers  at  affiliate  plants  of  the  subject 
firm,  Cisco  Manufacturing  Company. 
Hayesville.  North  Carolina;  Hiawassee 
Garment  Company,  Hiawassee,  Georgia; 
Academy  Garment  Company,  Conelia, 
Georgia;  and  Orbit  Industries,  Inc. 
locations  in  Alto,  Georgia  and  New 
York,  New  Yoik.  Each  of  these  plants 
have  closed.  The  woricers  were  engaged 
in  employment  related  to  the 
production  of  apparel. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Orbit  Industries  adversely  affected  by 
increased  imports  of  apparel. 

The  amended  notice  applicable  to 
TA-W-32,S32  is  hereby  issued  as 
follows: 

All  woricers  of  Orbit  Industries, 
Incorporated,  Helen.  Georgia  (TA-W- 
32,532),  Qaco  Manufactiving.  Hayesville. 
North  Carolina  (TA-W-532G).  Hiawassee 
Garment  Company.  Hiawassee.  Georgia  (TA- 
W-32,532H).  Academy  Garment  Company, 
Conelia.  Georiga  (TA-W-32,532I),  Ofbit 
Industries,  Inc..  New  York,  New  York  (TA- 
W-32.532J)  and  Orbit  Industries.  Inc..  Alto. 
Georgia  (TA-W-32.532K).  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  24. 1995  are 
eligible  to  apply  Cor  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  21st  day  of 
January  1997. 

HuwsUT.mie. 

Program  Manager,  Policy  and  Beemployment 
Services,  Offitx  of  Trade  Adjustment 
AssistaiKB. 

(FR  Doc  97-2735  Filed  2-3^7;  8:45  am] 


n'A-w-aa.oiq 

Paramount  Haadwaar  Mountain  Gkova, 
Miaaouri;  Notica  of  Tarmlnation  of 
Invaatigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  and  investigation  was 
initiated  on  December  16. 1996  in 
response  to  a  worker  petition  which  was 
filed  October  17. 1996  on  behalf  of 
workers  at  Paramount  Headwear, 
Motmtain  Grove,  Missouri  (TA-W- 
33,016). 

The  petitioning  group  of  workers  are 
covered  imder  an  existing  Ttade 
Adjustment  Assistance  certification 
(TA-W-32,433G).  Consequently,  fiirther 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.Q,  this  23rd  day 
of  January  1997. 

laanUT.Kile. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-2731  Filed  2-3-07;  8:45  am) 
MUMQ  COOC  4S1»4»-H 


tr  A-W-a2.433:  TA-W-32,4330;  TA-W- 
32,433E;  TA-W-32,4S3F;  TA-W-32.433Q; 
TA-W-32,433H;  TA-W-32.4331;  TA-W- 
32,433J;  TA-^-32,433iq 

Pafamount  HaadvMar,  lncofporatad{ 
Amandad  CaiUllcaUon  Bagarding 
Eligbility  To  Apply  for  Wortwr 
Ad|uatmant  Aaaiatanoa 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
19. 1996,  applicable  to  dl  workers  of 
Paramount  Heedwear,  Incorporated 
located  in  Bemie,  Missouri.  The  notice 
was  published  in  the  Federal  Register 
on  August  6. 1996  (61  FR  40852).  The 
woricerxxrtificatipn  was  amended 
August  14, 1996,  to  include  other 
locations  of  the  subject  firm.  The  notice 
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of  the  amendment  was  published  in  the 
Federal  Register  on  August  26, 1996  (61 
FR  43781). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
company  reports  worker  separations 
have  occurred  at  other  Paramount 
Headwear  production  facilities  at 
various  Missouri  locations.  Based  on 
this  new  information,  the  Department  is 
again  amending  the  certification  to 
cover  Paramount  Headwear, 
Incorporated,  located  in  the  following 
Missouri  locations:  Dixon,  Ellington. 
Lockwood.  Marble  Hill,  Mountain 
Grove,  Salem.  Van  Buren  and  Winona. 
The  workers  were  engaged  in 
employment  related  to  the  production  of 
hats  and  c&ps. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Paramount  Headwear.  Incorporated 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-32.433  is  hereby  issued  as 
follows: 

All  workers  of  Paramount  Headwear, 
Incorporated.  Bemie,  Missouri  (TA-W- 
32,433)  and  in  other  cities  in  Missouri  as 
follows:  Dixon  (TA-W-32,433D),  Ellington 
(TA-W-32,433E).  Lockwood  (TA-W- 
32,433F),  Marble  Hill  (TA-W-32,433G), 
Mountain  Grove  (TA-W-32,433H),  Salem 
(TA-W-32.433I),  Van  Buren  (TA-W-32,433I) 
and  Winona  (TA-W-32.433K).  who  became 
totally  or  partially  separated  from 
employment  on  m  after  June  2, 1995,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C  this  21st  day  of 
January  1997. 

RuasUT.Kik, 

Program  hAanager,  Policy  and  Beemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-2737  Filed  2-3-97: 8:45  am] 
■LUNQ  coot  4«1».aO-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Instituto  of  Museum  and  Library 
Sarvicaa;  Submission  for  OMB 
Emsrgsncy  Review,  Comment  Request 

January  24, 1997. 

AGENCY:  Institute  of  Museum  and 

Library  Services. 

ACTION:  Notice. 

SUtMIARV:  The  Institute  of  Museum  and 
Library  Services  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13, 44  U.S.C.  Chapter  35). 


A  copy  of  this  ICR  with  appUcable 
supporting  documentation  may  be 
obtained  by  calling  the  Institute  of 
Museum  and  Library  Services,  Director 
of  Public  and  Legislative  Affairs.  Mamie 
Bittner  (202)  606-8536.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  606- 
8636  between  9:00  a.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 
BACKGROUND:  PubUc  Law  104-208 
enacted  on  September  30. 1996  contains 
the  Library  Services  and  Technology 
Act.  a  reauthorization  and  refocusing  of 
federal  library  programs.  This 
legislation  retains  the  state-based 
approach  to  library  programs  and 
sharpens  the  focus  to  two  key  priorities: 
information  access  through  te<^ology 
and  information  empowerment  through 
special  services.  The  Institute  requires 
emergency  clearance  for  this  paperwork 
to  comply  with  the  legislative 
requirement  that,  in  order  to  be  eligible 
to  receive  a  grant.  State  library 
administrative  agencies  must  submit  a 
State  plan  to  the  director  of  IMLS  no 
later  than  April  1. 1997. 
-    Public  Law  104-208  authorizes  the 
Director  of  the  Institute  of  Museum  and 
Library  Services  to  make  grants  to  States 
to  assist  them  to — 

(1)  Consolidate  Federal  library  service 
pro0ams; 

(2)  Stimulate  excellence  and  promote 
access  to  learning  and  information 
resources  in  all  types  of  libraries  for 
individuals  of  all  ages; 

(3)  Promote  library  services  that 
provide  all  users  access  to  information 
through  State,  regional,  national  and 
international  electronic  networks: 

(4)  Provide  Unkages  among  and 
between  libraries; 

(5)  Promote  targeted  library  services 
to  people  of  diverse  geographic, 
cultural,  and  socioeconomic 
backgrounds,  to  individuals  with 
disabilities,  and  to  people  with  limited 
functional  literacy  or  information  skills. 

Under  Section  224(a)(2),  the  State 
plan  shall  cover  a  period  of  5  years. 
Section  224(b)  requires  that  the  State 
plan  shall 

(1)  Establish  goals,  and  specify 
priorities,  for  the  State  consistent  %vith 
the  purposes  of  the  subtitle; 

(2)  Describe  activities  that  are 
consistent  with  the  goals  and  priorities 
established  under  paragraph  (1),  the 
purposes  of  this  subtitle,  and  section 
231.  that  the  State  library  administrative 
agency  will  carry  out  during  such  year 
using  such  grant; 

(3)  Describe  the  procedures  that  such 
agency  will  use  to  carry  out  the 
activities  described  in  paragraph  (2); 

(4)  Describe  the  methodology  that 
such  agency  will  use  to  evaluate  the 


success  of  the  activities  established 
under  paragraph  (2)  in  achieving  the 
goals  and  meeting  ^e  priorities 
described  in  paragraph  (1); 

(5)  Describe  the  procedures  that  such 
agency  will  use  to  involve  Ubraries  and 
library  users  throughout  the  State  in 
poUcy  decisions  r^arding 
implementation  of  this  subtitle;  and 

(6)  Provide  assurances  satisfactory  to 
the  Director  that  such  agency  will  make 
such  reports,  in  such  form  and 
containing  such  information,  as  the 
Director  may  reasonably  require  to  carry 
out  this  subtitle  and  to  determine  the 
extent  to  which  funds  provided  under 
this  subtitle  have  been  effective  in 
carrying  out  the  purposes  of  this 
subtitle. 

Section  224(c)  requires  each  State 
library  administrative  agency  receiving 
a  grant  imder  this  subtitle  to 
independently  evaluate,  and  repcHt  to 
the  Director  regarding,  the  activities 
assisted  under  this  subtitle,  prior  to  the 
end  of  the  5-year  plan. 

DATES:  Comments  must  be  submitted  by 
February  18, 1997. 

ADDRESSES:  Comments  must  be  sent  to 
Office  of  Information  and  Regulatory 
Afbirs,  Attn.:  OMB  Desk  Officer  for  the 
Institute  of  Museum  and  Library 
Services.  NEOB.  Washington,  DC  20503. 
(202)  395-7316. 

SUPPLEMENTARY  MFORMATION:  The  OMB 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality.  utiUty  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Tide:  Library  Services  and 
Technology  Act  Five  Year  Plan. 

OMB  Number:  New. 

Agency  Number  3137. 

Frequency:  Once. 

Affected  Public:  State  Library 
Administrative  Agencies. 
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Numbo"  of  Respondents:  55. 

Estimated  Time  Per  Respondent:  90 
hours. 

Total  Burden  Hours:  4,950. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 

Description:  This  State  plan  is  needed 
to  assist  in  detennining  each  State's 
onnplianoe  with  the  enabling  statute, 
and  to  provide  information  for  the  IMLS 
Director's  Report  to  Congress  on  the 
status  of  litnary  services  nationwide. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mamie  Bittner,  Institute  of  Museum  and 
Library  Services,  1100  Pennsylvania 
Avenue.  N.W.  WashingtCMi,  DC  20506, 
telephone  (202)  606-8539. 
Mwiw  BUtiMr, 

Director  of  Legislative  and  Public  Affairs. 
(FR  Doc.  97-2669  Filed  2-3-97;  8:45  am] 
■LLMO  COM  TH»-OMI 


Instituta  of  Muaaum  and  Library 
Sarvicaa;  Submisaion  for  0MB  Review, 
Comment  Raquaat 

lanuaiy  24, 1997. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB  for 
review  and  approval  in  accordance  with 
the  Paperworic  Reduction  Act  of  1995 
(P.L  104-13, 44  U.S.C.  Chapter  35).  A 
copy  of  this  ICR  with  applicable 
supporting  documentation  may  be 
obtained  by  calling  the  Institute  of 
Museum  and  Library  Services,  Director 
of  Public  and  Legislative  Affoirs,  Mamie 
Bittner  (202)  606-8536.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TE©)  may  call  (202)  606- 
8636  between  9:00  a.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 

COMMENTS:  Comments  must  be  (m  or 
before  March  6, 1997. 


:  Comments  should  be  sent  to 
Office  of  Informaticm  and  Regulatory 
ACEairs,  Attn.:  OMB  Desk  Officer  for  the 
Institute  of  Museum  and  Library 
Services,  NEOB,  Washington,  DC  20503, 
(202) 395-7316. 

SUPPLEMENTARY  INFORMATION:  The  CH^ 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaltiate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Final  Financial  Status  Report. 

OMB  Number:  3137-0025. 

Agency  Number:  3137. 

Frequency:  Once. 

Affected  Public:  Parties  affected  by 
this  information  collection  are  museums 
that  have  received  grants  from  the 
Institute  of  Museum  and  Library 
Services. 

Number  of  Respondents:  624. 

Estimated  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  624. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 

Description:  This  form  is  an 
abbreviated  version  of  the  OMB  SF  269 
(Financial  Status  Report).  It  is  needed 
for  use  of  museums  unfamiliar  with 
federal  government  requirements.  Only 
the  information  required  by  IMLS  is 
requested  on  this  form. 

FOR  FURTHER  HIFORMATION  CONTACT: 
Dr.  Rebecca  Dan  vers.  Institute  of 
Museum  and  Library  Services,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  telephone  (202)  606-8539. 

Dated:  January  24. 1997. 
Diane  Frankel, 
Director. 
IFR  Doc.  97-2670  Filed  2-3-97;  8:45  am] 


National  Endoamiant  for  tha  Arts 

Fadaral  Adviaory  Committaa  on 
intamational  Extiibitiona  Advtoory 
Maating 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Federal 
Advisory  Committee  on  International 
Exhibitions  will  be  held  on  February  11, 
1997  from  lOKK)  a.m.  to  4:00  p.m.  This 
meeting  will  be  held  in  Room  716,  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20506. 


Portions  of  this  meeting  will  be  open 
to  the  public  from  10:00  a.m.  to  11:00 
a.m.  for  welcome  and  introductions  and 
from  3:00  p.m.  to  4:00  p.m.  for  a  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  11:00  a.m.  to  3:00  p.m.  is  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
imder  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  June 
22, 1995,  this  session  will  be  closed  to 
the  public  pursuant  to  subsection  (c)(4). 

(6)  and  (9)(B)  of  section  552b  of  Title  5, 
United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AcoessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506.  202/682-5532. 
TDY-TDD  202/682-5496.  at  least  seven 

(7)  days  prior  to  the  meeting. 
Further  information  with  reference  to 

this  meeting  can  be  obtained  fix>m  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5691. 

Dated:  January  28, 1997. 
Kathy  Plowitz-Wordoi. 
Panel  Coordinator.  Panel  Operations. 
National  Endowment  for  the  Arts. 
(FR  Doc.  97-2701  Filed  2-3-97;  8:45  am] 
cooc  Tnr-oi-M 


Inatituta  of  Muaaum  and  Library 
Sarvicas;  NamaChanga 

AGENCY:  Institute  of  Museum  and 
Library  Services. 

ACTION:  Notice  of  name  change  for 
Institute  of  Museum  Services. 

SUMMARY;  The  Museiun  and  Library 
Services  Act  of  1996,  Public  Law  104- 
208  (H.R.  3610)  enacted  on  September 
30, 1996  established  within  the  National 
Foundation  on  the  Arts  and  Humanities, 
an  Institute  of  Museum  and  Library 
Services.  The  Act  reauthorizes  Federal 
library  programs  through  the  Library 
Services  and  Technology  Act  and 
Federal  museum  programs  through  the 
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Museum  Services  Act.  It  moves  tlie 
administration  of  library  programs  from 
the  Department  of  Education  to  the 
Institute  of  Museum  and  Library 
Services. 

DATES:  The  action  is  effective  September 
30, 1996. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mamie  Bittner,  mbittnei^ms.fed.us, 
Director  of  Legislative  and  Public 
Affairs,  1100  Pennsylvania  Ave.,  NW., 
Washington,  DC  20506. 

Dated:  January  24, 1997. 
Diane  B.  Fnmkel, 
Director. 

[PR  Doc  97-2668  Filed  2-3-97;  8:45  am] 
BHIMQ  OOOe  701»-ei-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TME:  9:30  a.m.,  Tuesday.  February  11. 

1997. 

PLACE:  The  Board  Room.  5th  Floor,  490 

L'Enfont  Plaza.  S.W..  Washington.  D.C 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

6804    Aviation  Accident  Report:  Continental 
Airlines  Flight  1943,  Douglas  DC-9-32, 
Wheels-Up  Landing  at  Houston,  Texas, 
Pebnuury  19, 1996. 
NEWS  MEDIA  CONTACT:  Telephone: 

(202)  314-6100. 

FOR  MORE  MFORMATION  CONTACT:  Bea 
Hardesty.  (202)  314-6065. 

Dated:  January  31, 1997. 
Bea  Hardesty, 

Federal  Begister  Uaison  Officer. 
IFR  Doc  97-2850  Filed  1-31-97;  1:11  pm) 


NUCLEAR  REGULATORY 
COMMSSION 

Pocket  Na  50-28q 

Po«ww  Authority  Of  the  State  Of  New 
Yorii  Ondian  Point  Nuclear  Qenerating 
UnR  No.  3);  Amendment  to  Exemption 

I 

TTie  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-64, 
which  authorizes  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IPS).  The  license  provides  that 
the  licensee  is  subject  to  all  rules, 
regulations^  and  ordere  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 


The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Westchester  County.  New 
York. 

n 

By  letter  dated  October  1, 1996,  as 
supplemented  December  5. 1996,  the 
licensee  requested  an  amendment  to  the 
Technical  Specifications  (TSs)  and  an 
amendment  to  an  existing  exemption 
issued  on  February  19, 1993.  The  TS 
and  existing  exemption  allow  the 
licensee  to  conduct  Type  C  containment 
isolation  valve  leak  tests  (Type  C  tests 
or  LLRTs)  at  intervals  up  to  30  months 
as  oppoMd  to  the  2-year  interval 
specified  by  10  CFR  Part  50.  Appendix 
J.  Paragraph  in.D.3.  The  requested 
amenchnents  to  the  TS  and  to  this 
exemption  would  allow  a  one-time 
extension  of  AVi  months  to  the  Type  C 
test  interval. 

The  TS  and  the  existing  exemption 
allow  the  licensee  to  operate  with  a  24- 
month  fiiel  cycle.  Due  to  a  lengthy 
outage  period,  the  current  fuel  cycle  has 
been  extended  by  several  months.  The 
amendments  to  die  TS  and  to  the 
exemption  would  allow  the  licoisee  to 
complete  the  current  fuel  cycle  without 
another  outage.  The  next  refueling 
outage  is  scheduled  to  begin  in  April 
1997. 

m 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  any  undue  risk  to 
public  health  and  safety,  and  are 
consistent  with  the  common  defense 
and  seciuity  and  (2)  when  special 
circiunstances  are  present.  Special 
circumstances  are  present  whenever, 
according  to  10  CFR  50.12(a)(2)(ii). 
"Applicati(m  of  the  r^ulation  in  the 
particidar  circumstance  would  not  serve 
the  underlying  purpose  of  the  rule  or  is 
not  necessary  to  adiieve  the  underlying 
purpose  of  the  rule.  •  *  •" 

Tne  underlying  purpose  of  the 
requirement  to  peiform  Type  C  tests  at 
intervals  not  to  exceed  2  years  is  to 
ensure  that  any  potential  leakage 
pathways  through  the  containment 
boimdary  are  identified  within  a  time 
span  that  is  short  enough  to  detect 
significant  degradation  and  long  enough 
to  allow  the  tests  to  be  conducted 
during  scheduled  refueling  outages. 
This  interval  was  originally  published 
in  Appendix  )  when  refueling  cycles 
were  conducted  at  approximately 
annual  intervals  and  has  not  been 
changed  to  reflect  2-year  operating 


cycles;  therefore,  the  staff  issued 
Generic  Letter  91-04,  "Changes  in 
Technical  Specification  Surveillance 
Intervals  to  Accommodate  a  24-Month 
Fuel  Cycle."  Tliis  generic  letter  provides 
guidance  to  licensees  on  how  to  prepare 
requests  for  TS  amendments  and 
exemptions  that  are  needed  to 
accommodate  a  24-month  cycle. 
Enclosure  3  to  Generic  Letter  91-04 
noted  that  two  issues  should  be 
addressed  when  justifying  the  extended 
Type  C  test  interval:  (1)  a  possible 
reduction  in  the  combined  leakage  limit 
for  Type  B  and  Type  C  leakage  tests,  and 
(2)  the  basis  for  concluding  that  the 
containment  leakage  rate  would  be 
maintained  within  the  acceptable  limits 
with  an  extended  test  interval.  The 
licensee's  lettere  of  July  17. 1992,  and 
December  23, 1992,  in  which  it  applied 
for  the  existing  exemption,  addressed 
both  of  these  issues.  The  licensee's  letter 
of  December  5, 1996.  addressed  both 
issues  in  Ught  of  the  AVz  month 
extension. 

The  first  issue  is  a  reduction  in  the 
combined  containment  penetration  and 
isolation  valve  leakage  rate  limit  for 
Type  B  and  Type  C  tests  that  increases 
the  margin  to  the  maximum  allowable 
leakage  rate.  The  maximum  allowable 
leakage  rate,  which  is  referred  to  as  Lj, 
is  specified  in  the  facility's  TS.  The 
acceptance  criterion  for  Type  B  and  C 
tests  is  that  the  combined  leakage  rate 
shall  be  less  than  0.60  U.  lliis 
constitutes  a  margin  of  0.40  L.  (40 
percent  of  LJ.  Enclosure  3  to  Generic 
Letter  91-04  states  that  in  order  to 
justify  an  exemption  to  the  Appendix ) 
requirements  and  extend  Type  C  test 
intervals  up  to  30  months,  licensees 
should  either  (1)  use  leakage  test  data  to 
demonstrate  that  the  margin  of  0.40  L. 
will  not  be  reduced  as  a  result  of  the  test 
interval  increase  or  (2)  propose  an 
acceptance  criterion  limit  of  less  than 
0.60  U  as  a  TS  change.  The  licensee  has 
proposed  an  acceptance  criterion  limit 
of  0.50  L«  for  IPS.  This  constitutes  a  25 
percent  increase  in  margin  (40  percent 
to  50  percent).  The  staff  has  reviewed 
the  proposed  reduction  in  the  combined 
leakage  rate  limit  to  0.  50  U  and  finds 
it  is  consistent  with  the 
recommendations  of  Enclosure  3  to 
Generic  Letter  91-04  and  is,  therefore, 
acceptable.  A  one-time  extension  of  the 
test  interval  by  4V2  months  does  not 
change  the  stafTs  determination  in  this 
matter. 

The  second  issue  is  the  basis  for 
concluding  that  containment  leakage 
will  be  maintained  within  acceptable 
limits  with  an  extended  test  interval.  At 
the  time  of  issuance  of  the  existing 
amendment,  ten  LLRTs  had  been 
performed  during  the  lifetime  of  IPS. 
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Hie  as-found  results  of  the  first  two 
tests  (1978  and  1979)  did  not  meet  the 
acceptable  leakage  limit  due  to 
excessive  leakage  firom  one  valve  in 
1978  and  from  four  valves  in  1979.  The 
as-found  results  of  the  next  six  tests 
were  below  the  acceptable  leakage  limit. 
The  as-found  results  of  the  1989  and 
1990  tests  did  not  meet  the  acceptable 
leakage  limit  due  to  excessive  leakage 
from  three  valves  in  1989  and  from  one 
valve  in  1990.  For  each  of  the  tests  that 
did  not  meet  the  leakage  limits,  repairs 
to  the  noted  valves  were  conducted,  and 
the  as-left  values  were  well  below 
acceptable  leakage  limits.'The  licensee 
reviewed  the  results  of  these  ten  LLRTs 
and  concluded  that  the  failures,  except 
for  one  valve  which  was  replaced  in 
1990,  were  randcnn  and  non-recurring. 
The  licensee  concluded  that  these 
fidlures  were  not  indicative  of  a  poor 
performance  trend.  The  staff  reviewed 
the  LLRT  data  provided  by  the  licensee 
as  well  as  the  methodology  used  by  the 
licensee  to  extrapolate  LLRT  data  to  a 
30-month  test  interval  and  the  staff 
concluded  that  there  is  reasonable 
assurance  that  the  containment  leakage 
rate  would  be  maintained  within 
acceptable  limits  with  an  LLRT  interval 
increase  to  30  months. 

Since  the  request  for  the  exemption 
allowing  a  30-month  LLRT  test  interval, 
two  more  tests  have  been  conducted.  In 
the  first  such  test,  conducted  in  1992, 
the  leakage  for  all  valves  was  less  than 
the  minimum  detectable  for  the  test  rig 
in  use.  In  the  second  such  test, 
conducted  in  1994,  the  total  leakage  was 
88  percent  of  the  allowable  value.  The 
test  rig  used  in  the  1994  LLRT  allowed 
the  licensee  to  identify  the  valves  that 
contributed  most  to  total  leakage. 
Maintenance  was  fierformed  on  these 
valves  and  the  as-left  leakage  was  less 
than  40  percent  of  the  allowable  limit. 
Based  on  its  review  of  all  of  the  LLRT 
data,  the  staff  has  concluded  that  thne 
is  reasonable  assurance  that  the 
containment  leak  rate  will  remain 
within  acceptable  limits  if  the  LLRT 
interval  is  extended  by  4%  months; 
therefore,  the  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  that  (1)  the  exemption  described 
in  Section  DI  are  authorized  by  law,  will 
not  endanger  life  or  property,  and  are 
otherwise  in  the  public  interest  and  (2) 
special  circumstances  exist  pursuant  to 
10  CFR  50.12(a)(2)(ii).  Therefore,  the 
Commission  hereby  grants  the  foflowing 


amendment  to  the  exemption  dated 
February  19, 1993:  The  Powot  Authority 
of  the  State  of  New  York  is  exempt  from 
the  requirement  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  III.D.3,  in  that 
the  current  interval  between  Type  C 
tests  may  be  extended  beyond  30 
months  for  the  Indian  Point  Nuclear 
Generating  Unit  No.  3.  Tlie  Type  C  tests 
must  be  conducted  during  an  outage 
beginning  no  lator  than  May  31, 1997. 
This  amendment  applies  to  the  current 
test  interval  only. 

Pursuant  to  10  CFR  51.32.  the 
CommissicHi  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  PR  3538). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miniglia, 

Acting  Director,  C^ce  of  Nuclear  Reactor 
Regulation. 

Dated  at  Rodnrille,  Maryland,  this  28th  day 
of  January  1997. 

(FR  Doc  97-2688  Filed  2-3-97;  8:45  am] 
aajjNQ  COM  nw-ti-p 

[Doctol  Na  3(M)2764-MLA;  ASLBP  Na  §7- 
722-01-MLA] 

University  of  Cincinnsti;  Designation 
of  Presiding  Officer 

Pursuant  to  delegatiim  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972).  and  Sections  2.105. 
2.700,  2.702,  2.714,  2.714a,  2.717  and 
2.1207  of  the  Commission's  Regulations, 
a  single  member  of  the  Atomic  Safety 
and  Ucensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatmy  hearing  in  the  following 
proceeding. 

Univenity  of  Cincinnati  (Denial  of 
Liceaaa  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  CF.R. 
Subpart  L  of  the  Commission's 
Regulations,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  lliis  proceeding  omcems 
a  denial  by  NRC  Staff  of  a  request  by  the 
Univereity  of  Cincinnati  for  a  license 
amendment  and  a  hearing  petition 
pureuant  to  10  CF.R.  Section  2.1205(b). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge  G. 
Paul  BoUwerk  m.  Pureuant  to  the 
provisions  of  10  CF.R.  2.722. 
Administrative  Judge  Jerry  R.  Kline  has 


been  appointed  to  assist  the  Presiding 
Officer  in  taking  evidence  and  in 
preparing  a  suitable  record  for  review. 
All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
BoUwerk  and  Judge  Kline  in  accordance 
with  CF.R.  2.701.  Their  addresses  are: 
Administrative  Judge  G.  Paul  BoUwerk 
m.  Presiding  Officer,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C  20555 
Administrative  Judge  Jerry  R  Kline, 
Special  Assistant,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C  20555 

Issued  at  Rockville,  Maryland,  this  29th 
day  of  January  1997. 

B.  Pan]  Cotter.  |r„ 

QiiefAdministmtive  Judge,  Atomic  Sa^ty 
and  Ucensing  Board  Panel. 
(FR  Doc.  97-2690  Filed  2-3-^7;  8:45  am] 
MUJNQ  oooe  7as»4i-^ 

[Doehat  No&  S0-2M  and  50-301] 

Wisconsin  Elsctric  Powsr  Company, 
Notice  of  Considsration  of  Issusnce  of 
AiiMndmsnla  to  Facility  Operating 
Ucenaei  Proposed  No  Significant 
Hazarda  Considaration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27  issued  to  Wisconsin 
Electric  Power  Company  (the  licensee), 
for  operation  of  the  Point  Beach  Nuclear 
Power  Plant.  Units  1  and  2,  located  in 
Manitowoc  County,  Wisconsin. 

The  proposed  amendments  would 
change  Technical  Specification 
requfrements  related  to  the  low 
temperature  overpressure  protection 
(LTOP)  system.  SpecificaUy,  the  reactor 
coolant  system  (RCS)  temperature  below 
which  LTOP  is  required  to  be  enabled 
and  the  temperature  below  which  (me 
high  pressiuB  safety  injection  pump  is 
'required  to  be  rendered  inoperable 
would  be  changed  from  less  than  275 
degrees  Fahreimeit  to  less  than  355 
degrees  Fahrenheit.  Additionally,  the 
restriction  of  "less  than  the  minimum 
pressurization  temperature  for  the 
inservice  pressure  test  as  defined  in 
Figure  15.3.1-1"  would  be  deleted  and 
the  specific  tranperature  limit  of  less 
than  355  degrees  Fahrenheit  would  be 
specified.  The  setpoint  for  the 
pressurizer  power-operated  reUef  valves 
(PORVs)  would  be  changed  from  less 
than  or  equal  to  425  pounds  per  square 
inch  gage  (psig)  to  less  than  or  equal  to 
440  psig  to  allow  for  instrument 
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inaccuracies  and  increased  mai;gin 
allowed  by  the  use  of  American  Society 
of  Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  Case  N-514. 
These  modified  requirements  for  LTOP 
ensure  that  RCS  materials  meet  the 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations,  Section  50.60, 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation"  (10  CFR  50.60)  in 
accordance  with  10  CFR  Part  50, 
Appendices  G  and  H,  and  in  accordance 
with  the  exemption  granted  on  January 
27, 1997,  which  allows  the  use  of  ASME 
Code  Case  N-S14  as  an  acceptable 
alternative.  Finally,  editorial  changes 
would  be  made  to  rename  the 
"Overpressiue  Mitigating  System"  to 
the  "Low  Temperatiu«  Overpressure 
Protection  System."  The  proposed 
amendment  requests  revise  a  previous 
submittal  dated  September  19, 1996,  as 
supplemented  November  18, 1996.  The 
September  19, 1996,  application  was 
noticed  in  the  Federal  Register  on 
October  1, 1996  {61  FR  51308). 

On  January  27, 1997,  the  NRC  granted 
an  exemption  request  submitted  by  the 
licensee  on  July  1, 1996.  The  licensee 
submitted  the  revised  amendment 
requests,  based  on  receiving  the 
exemption,  to  eliminate  the  restriction 
on  reactor  coolant  pump  operation  and 
to  revise  PORV  setpoints.  The  licensee's 
January  13, 1997,  submittal,  as 
supplemented  on  January  27, 1997, 
stated  that  the  conclusions  provided  in 
the  September  19, 1996,  "No  Significant 
Hazards  Consideration"  were  not 
altered  by  the  additional  information 
provided  in  its  January  13. 1997. 
submittal,  as  supplemented  on  January 
27, 1997. 

The  January  27, 1997,  submittal 
requested  the  proposed  amendments  be 
handled  on  an  exigent  basis  based  on 
the  current  schedule  which  indicates 
that  reactor  vessel  head  tensioning  will 
begin  on  February  10, 1997.  An  operable 
LTOP  system  is  required  after  the  head 
is  tensioned  to  ensive  safe  operation 
unless  adequate  venting  capability  is 
provided. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.         

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
requests  involve  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 


accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
llie  NRC  staffs  review  is  presented 
below. 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  will  explicitly 
define  the  temperature  at  which  LTOP 
is  required  to  be  enabled,  raise  the 
temperature  at  which  one  high  pressiu« 
safety  injection  pump  is  required  to  be 
rendered  inoperable,  and  increase  the 
setpoint  of  the  PORVs.  The  changes  do 
not  affect  any  accident  analyses  since 
the  LTOP  is  required  only  when  RCS 
temperatures  are  low.  LTOP  is  not 
required  diuing  power  operation.  The 
consequences  or  probability  of  a 
previously  evaluated  accident  will, 
therefore,  not  significanUy  be  increased. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
diffierent  kind  of  aoddent  fix>m  any 
accident  previously  evaluated. 

The  proposed  changes  will  still  meet 
the  requirements  for  fracture  toughness 
requirements  required  by  10  CFR  50.60 
as  modified  by  the  use  of  ASME  Code 
Case  N-514  which  was  approved  as  an 
alternative  to  describe  requirements  in 
10  CFR  Part  50,  Appendices  G  and  H. 
Therefore,  a  new  or  different  kind  of 
accident  is  not  created. 

(3)  The  proposed  changes  do  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  changes  increase  the 
range  of  the  temperature  region  where 
the  LTOP  systmn  is  needed,  while 
increasing  the  allowed  setpoint  pressure 
by  only  3.5  percent.  Therefore,  these 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 


considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Conunission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regidatory  Commission. 
Washington,  EX:  20555-0001.  and 
shoidd  dte  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gebnan  Building,  2120  L 
Street.  NW.,  Washington.  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  6, 1997.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  fedlity  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
%vishes  to  ()articipate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Joseph  P. 
Mann  Library,  1516  Sixteenth  Street, 
Two  Rivers,  Wisconsin.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
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Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nat\irB  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  fwtition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  ]}arty  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  f>etition  to  intervene 
which  must  include  a  Ust  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.The  petitioner  must  also 
provide  references  to  those  specific 
sotuces  and  docujnents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  bet.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petiticmer  to 


relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requests  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  efiiective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendment  requests  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
1-^800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  N, 
Hannon:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-0001,  and  to  Gerald  Chamoff. 
Esq..  Shaw,  Pittman,  Potts,  and 
Trowividge.  2300  N  Street,  NW., 
Washington.  DC  20037,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendment  dated  September  19, 1996, 
as  supplemented  November  18. 1996. 
and  revised  January  13, 1997,  and 
supplemented  on  January  27, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC.  and  at  the 
local  public  doounent  room,  located  at 
the  Joseph  P.  Mann  Library,  1516 
Sixteen^  Street,  Two  Rivers, 
Wisconsin. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Linda  L.  Gundrum, 

Project  Manager,  Project  Directorate  III-  J . 
Division  of  Reactor  Projects— UUIV,  Office  of 
Nuclear  Reactor  Regulation. 
tFR  Doc.  97-2685  Filed  2-3-97;  8:45  am] 
BILLMO  COOC  79M-ei-P 


Sunahine  Act  Meeting 

AGENCY  HOLOmO  THE  MEETINQ:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  February  3, 10. 17,  and 

24. 1997. 

Pt>CE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

Matters  To  Be  Considered: 

Week  of  February  3 

Tuesday,  February  4 
9:30  a.m.    Briefing  by  Maine  Yankee.  NRR 
and  Region  I  (Public  Meeting)  (Contact: 
Daniel  Dorman,  301-41S-1429) 
Wednesday,  February  5 
NOON    AfBrmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  February  10— Tentative 

Thursday,  February  13 

2:00  p.m.    Briefing  on  Operating  Reactor 
Oversight  Program  and  Status  of 
Improvements  in  NRC  Inspection 
Program  (Public  Meeting)  (Contact  Bill 
Borchardt,  301-415-1257) 

3:30  p.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  February  1 7— Tentative 

Tuesday,  February  18 
1:00  p.m.    Briefing  on  BPR  Project  on 
Redesigned  Materials  Licensing  Process 
(Public  Meeting)  (Contact:  Don  Cool, 
301-415-7197) 
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2:30  p  jn.    Briefing  on  Analysis  of 
Quantifying  Plant  Watch  List  Indicators 
(Public  Meeting)  (Contact:  Rich  Banett. 
301-415-7482) 
Wednesday,  February  19 

2KN)  p.ni.    Briefing  on  Millstone  and 
M^e  Yankee  Lessons  Learned  (Public 
Meeting)  (Contact:  Steve  Stein,  301-415- 
1296) 

3:30  p.m.    Affirmation  Session  (Public 
Meeting)  (if  needed) 
Thursday,  Pelmiary  20 

2:00  p.m.    Briefing  on  EEO  Program 
(Public  Meeting)  (Contact:  Ed  Tucker. 
301-415-7382) 

Week  of  February  24 

Wednesday,  February  26 
11:30  a.m.    Affirmation  Session  (Public 
Meeting)  (if  needed] 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  Bill  Hill  (301)  415-1661. 

•  •         •         •         • 

AOOmONAL  MFOfMATION:  By  a  vote  of  5- 
0  on  January  29,  the  Commission 
determined  pursuant  to  U.S.C.  5S2b(e) 
and  10  CFR  Sec.  9.107(a)  of  the 
Commission's  rules  that  "AfBrmation  of 
Louisiana  Energy  Services — ^Intervenor's 
Motion  for  Partial  Reconsideration  of 
CLI-96-6"  be  held  on  January  29,  and 
on  less  than  one  Mwek's  notice  to  the 
public. 

•  •        *        •        • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/8mj/ 
scheduleJitm 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
OfBce  of  the  Secaretary,  Attn:  Operations 


Brandi,  Washington,  D.C  20555  (301) 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmhOnrcgov  or 
dkwnrc.gov. 
•       •        •       •       • 

miliaaM.iiill.Jr.. 

SECY  Tracking  Officer,  Office  of  the 

Secretary. 

(FR  Doa  97-2860  Filed  1-31-97;  1:46  pm| 


OFFICE  OF  MANAQEMENT  AND 
BUDGET 

Cumulative  Report  on  Reecissions  and 
Defenals 

January  1, 1997. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
requires  a  monthly  report  listing  all 
budget  authority  for  the  current  fiscal 
year  for  which,  as  of  the  first  day  of  the 
month,  a  special  message  had  been 
transmitted  to  Congress. 

This  report  gives  the  stattis,  as  of 
January  1, 1997,  of  seven  deferrab 
contained  in  the  first  special  message 
for  FY  1997.  This  message  was 
transmitted  to  Congress  on  December  4, 
1996. 


Resdssions 

As  of  January  1, 1997,  no  rescission 
proposals  had  been  transmitted  to  the 
Congress. 

DefeiTals  (Attachments  A  and  B) 

As  of  January  1, 1997,  $3,524  million 
in  budget  authority  was  being  deferred 
from  obligation.  Attachment  D  shows 
the  status  of  each  deferral  reported 
during  FY  1997. 

InfiDrmation  Fram  Special  MMtagu 

The  special  message  containing 
information  on  the  rescission  proposals 
and  deferrals  that  are  covered  by  this 
cumulative  report  is  printed  in  the 
editions  of  the  Federal  Register  cited 
below: 

61  FR  66172.  Monday.  December  16, 1996. 
FnukUn  D.  EaiMB, 

Director. 
Attachments 

Attachment  A— Status  of  FY  1997 
Deferrals 

(in  miMona  of  dotar^ 


Deferrals  proposed  by  the  Presi- 
dent   

Routirte  Executive  rdoasos 
through  January  1,  1997  (0MB/ 
Agency  releases  of  $20.3  ml- 
lion.) 

Overturned  by  the  Congress „ 

Currently  before  ttw  Con- 
gress   


Budg- 
etary re- 
sources 


3,544.3 


-20.3 


3,524.0 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[RaiMM  Na  35-2M6q 

Filing  Undw  the  Public  UtMity  Holding 
Coinpany  Act  of  1985,  as  amended 
fAcf') 

January  29, 1097. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  insptection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  24, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commisdon, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spcKafioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declarationCs),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

American  Electric  Power  Compaiqr, 
Inc,  et  al.  (70-8991) 

Ndtice  of  Proposal  to  Amend  Articles  ot 
InoorporatioD  and  Authorize  Registerad 
HoUUiig  Campany  to  Acquire  PrefiBrred 
Stock  of  Utility  Subeidiaries;  Order 
Authorizing  Solicitation  of  Proxies 

American  Electric  Power  Company, 
Inc.  ("AKP"),  1  Riverside  Plaza. 
Columbus,  Ohio  43215,  a  registered 
holding  company,  and  its  wholly-owned 
public  utiUty  subsidiaries,  Appalachian 
Power  Company  ("APCo"),  40  Franklin 
Road,  Roanoke,  Virginia  24022,  Indiana 
Michigan  Power  Company  ("I&M"),  One 
Summit  Square,  Fort  Wayne,  Indiana 
46801,  and  C^o  Power  Company 
("OPCo"),  301  Cleveland  Avenue,  S.W., 
Canton,  Ohio  44702,  have  filed  an 
application-declaration  under  sections 
6(a),  7, 9(a),  10  and  12(b)-(e)  of  the  Act 


and  rules  43,  44,  51,  54, 62  and  65 
thereunder.  1 

APCo 

APCo  has  outstanding  13,499,500 
shares  of  common  stock,  no  par  value 
per  share  ("APCo  Common  Stock"),  all 
of  which  are  held  by  AEP.  APCo's 
outstanding  preferred  stock  consists  of 
2,198,150  shares  of  cimiulative 
preferred  stock,  no  par  value  per  share 
("APCo  Preferred  Stock"),  issued  in  five 
series'  (each,  an  "APCo  Series"),  all  of 
which  are  publicly  held.  APCo  Common 
Stock  and  APCo  Preferred  Stock  of  each 
APCo  Series  are  entitled  to  one  vote  per 
share.  No  other  class  of  APCo  equity 
securities  is  outstanding. 

APCo's  restated  articles  of 
incorporation  ("APCo  Articles") 
currentiy  provide  that,  so  long  as  any 
shares  of  APCo's  cumulative  preferred 
stock  in  any  series  are  outstanding, 
without  the  consent  of  the  holders  of  a 
majority  of  the  total  number  of  votes 
which  holders  of  the  outstanding  shares 
of  APCo  Preferred  Stock  of  all  APCo 
Series  are  entitled  to  cast,  APCo  shall 
not  issue  or  assiune  any  evidence  of 
indebtedness,  secured  or  unsecured 
(other  than  for  purposes  of  refunding  or 
renewing  outstanding  evidences  of 
indebtedness  or  redeeming  or  otherwise 
retiring  all  outstanding  shares  of  APCo 
Preferred  Stock  and  other  than  first 
mortgage  bonds  and  certain  secured 
indebtedness)  if,  immediately  after  such 
issue  or  assumption,  (a)  the  total 
principal  amount  of  adl  such 
indebtedness  issued  or  assumed  W 
APCo  and  then  outstanding  would 
exceed  20%  of  the  aggregate  of  (1)  the 
total  principal  amount  of  all  then- 
outstanding  bonds  or  other  secured  d^t 
of  APCo  (other  than  certain  bonds 
issued  imder  a  mortgage)  and  (2)  the 
stated  capital  and  surplus  of  APCo  as 
stated  in  APCo's  books,  or  (b)  the  total 
principal  amount  of  all  unsecured  d^ 
would  exceed  20%  of  the  aggregate  of 
(1)  the  total  principal  amount  of  all 
then-outstanding  bonds  ot  other  secured 
debt  of  APCo  and  (2)  the  stated  capital 
and  surplus  of  APCo  as  stated  on 
APCo's  books,  or  (c)  the  total 
outstanding  principal  amount  of  all 
secured  d^t  of  maturities  of  less  than 
ten  years  would  exceed  10%  of  the 


'  APCo,  UkM  and  OPCo  are  KHnetimM  refwred  to 
herein  indiTidually  m  a  "Subaidivy"  or 
oollectinly  as  "Sabaidiariet." 

*Tbe  five  lariet  of  APCo  Preferred  Slock  conaiat 
ofa4Vi%  aariea.  of  nvfaicb  290,150  ahaiea  are 
outatanding  (''4Vt%  Series"):  a  5.90%  aariea.  of 
which  500,000  aharea  are  outstanding  ("S.00% 
Series"):  a  5.92%  aaries.  of  which  600.000  aharea 
are  outstanding  ("5.82%  SeriM"):  a  S.85%  aeries,  of 
which  300.000  aharea  are  outstanding  ("6-85% 
Series):  and  a  7.80%  aariea.  of  which  5004X10  aharea 
are  outsUndii«  ("7.80%  Series). 


aggregate  of  (1)  the  total  principal 
amount  of  all  tiien-outstanding  bonds  or 
other  securod  debt  of  APCo  and  (2)  the 
stated  capital  and  siuplus  of  APCo  as 
stated  on  APCo's  books  ("APCo 
Restricted  Provisions"). 

APCo  proposes  to  soUcit  proxies  from 
the  holders  of  outstanding  shares  of 
APCo  Common  Stock  and  APCo 
Preferred  Stock  ("APCo  Proxy 
SoUcitation")  for  use  at  a  special 
meeting  of  its  stockholders  ("APCo 
Special  Meeting")  to  consider  a 
proposed  amendment  to  APCo's  Articles 
that  would  eliminate  in  its  entirety  the 
APCo  Restriction  Provision  ("APCo 
Proposed  Amendment")  from  the  APCo 
Articles.  Approval  of  the  APCo 
Proposed  Amendment  requires  the 
affirmative  vote  at  the  APCo  Special 
Meeting  of  the  holders  of  not  less  than 
two-thirds  of  the  total  number  of  the 
then-outstanding  shares  of  (1)  the  APCo 
Preferred  Stock  of  all  APCo  Series, 
voting  together  as  one  class,  and  (2)  the 
APCo  Common  Stock.  AEP  will  vote  its 
shares  of  APCo  CommtHi  Stodn  in  fevor 
of  the  APCo  Proposed  Amendment 

If  the  APCo  Proposed  Amendment  is 
adopted,  APCo  would  make  a  special 
cash  payment  of  $1.00  per  share  ("APCo 
Cash  Payment")  to  each  holder  of  APCo 
Preferred  Stock  who  voted  (in  person  by 
ballot  or  by  proxy)  his  shares  of  APCo 
Preferred  Stock  (each,  an  "APCo  Share") 
in  fevor  of  the  APCo  Proposed 
Amendment  at  the  APCo  Special 
Meeting  (except  that  no  ATCo  Cash 
Payment  will  be  made  with  reaped  to 
any  APCo  Share  validity  tendered 
pursuant  to  the  contnurent  tender  offer 
described  below).  APCo  will  disburse 
APCo  Cash  Payments  out  of  its  general 
fimds  following  adoption  of  the  APCo 
Proposed  Amendment. 

Concurrentiy  with  the  APCo  Proxy 
Solicitation,  and  subject  to  the  terms 
and  conditions  stated  in  an  Offer  to 
Purchase  and  Proxy  Statement  and 
accompanying  L«tter  of  Transmittal 
(together,  "APCo  Offer  Documents"), 
AS*  proposes  to  make  a  cash  tender 
oCfer  ("APCo  Tender  Offer")  to  acquire 
any  and  all  outstanding  shares  of  APCo 
Preferred  Stock  and  each  APCo  Series, 
at  cash  purchase  prices  which  AEP 
anticipates  will  include  a  market 
premium  for  each  APCo  Series  (each,  an 
"APCo  Purchase  Price").  The  APCo 
Teivier  ORiar  consists  of  separate  offers 
for  each  of  the  five  APCo  Series,  with 
the  offer  for  each  APCo  Series  being 
independent  of  the  offer  for  any  other 
APCo  Series.  The  applicable  APCo 
Purchase  Price  and  the  other  terms  and 
conditions  of  the  APCo  Tender  Offer 
apply  equally  to  all  holders  of  APCo 
P^ferred  Stock  of  each  APCo  Series 
("APCo  Preferred  Stockholders"). 
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AEP  anticipates  that  the  APCo  Tender 
Offer  will  expire  on  February  28, 1997, 
the  date  of  the  APCo  Special  Meeting 
("APCo  Expiration  Date"),  unless 
otherwise  extended.  The  APCo  Tender 
Offer  is  not  conditioned  upon  any 
mininnun  hmnber  of  shares  of  APCo 
Preferred  Stock  being  tendered.  APCo 
Preferred  Stockholders  who  wish  to 
tender  their  APCo  Preferred  Stock 
pursuant  to  the  APCo  Tender  Offer  are 
not  required  to  vote  in  favor  of  the  APCo 
Proposed  Amendment;  however,  one  of 
the  conditions  of  the  APCo  Tender  Offer 
requires  that  the  APCo  Amendment  be 
approved  and  adopted  at  the  APCo 
Special  Meeting. 

IS-M 

I&M  has  outstanding  1,400,000  shares 
of  common  stock,  par  value  $100  per 
share  ("I&M  Common  Stock"),  all  of 
which  are  held  by  AEP.  I&M's 
outstanding  preferred  stock  consists  of 
1.569,767  shares  of  cumulative 
preferred  stock,  par  value  $100  per 
share  ("I&M  Preferred  Stock"),  issued  in 
seven  series  ^  (each,  an  "I&M  Series"), 
all  of  which  are  publicly  held.  I&M 
Common  Stock  and  I&M  Preferred  Stock 
of  each  I&M  Series  are  entitled  to  one 
vote  per  share.  No  other  class  of  I&M 
equity  securities  is  outstanding. 

I&M's  amended  articles  of  acceptance 
("I&M  Articles")  currently  provide  that, 
so  long  as  any  shares  of  I&M's 
cumulative  preferred  stock  of  any  series 
are  outstanding,  without  the  consent  of 
the  holders  entitled  to  cast  a  majority  of 
the  total  number  of  votes  which  holders 
of  the  outstanding  shares  of  I&M 
Preferred  Stock  of  all  I&M  Series  are 
entitled  to  cast,  I&M  shall  not  issue  or 
assiune  any  unsecured  debt  securities 
(other  than  for  purposes  of  the 
reacquisition,  redemption  or  other 
retirement  of  any  evidences  of 
indebtedness  previously  issued  or 
assumed  by  I&M  or  the  reacquisition, 
redemption  or  other  retirement  of  all 
outstanding  shares  of  I&M  Preferred 
Stock)  if,  immediately  after  such  issue 
or  assumption,  the  total  principal 
amount  of  all  unsecured  debt  securities 
(other  than  the  principal  amount  of  all 
long-term  unseciued  debt  securities  not 
in  excess  of  10%  of  the  capitalization  of 


>TIm  wvan  Sarias  of  UM  Prafanwd  Stock  consUt 
of  a  4V«%  aeriaa,  of  which  119, 7S7  shans  ara 
Otttsunding  ("4'/%%  S«ries"l;  a  4.12%  serie*.  of 
which  40,000  ihaiM  an  outtlanding  ("4.12% 
Sariaa"):  a  4.se%  tariaa.  of  which  60,000  iharei  an 
outatanding  ("4.se%  Sariea");  a  S.S0%  aariaa.  of 
which  4004)00  ahana  an  ouUUiidii«  ("9.90 
Swiaa").  6%%  aariaa.  of  which  300.000  ahana  an 
outatonding  (~«V4%  Saries");  a  VM%  aariaa.  of 
which  aoOJXM)  ahana  an  ouutandii^  (^%% 
Swiaa"):  and  a  6.30%  aariaa.  of  which  390.000 
ahana  an  oulaUnding  ("6.30%  Sariaa"). 


I&M  *)  issued  or  assumed  by  I&M  and 
then  outstanding  would  exceed  10%  of 
the  capitalization  of  I&M  ("I&M 
Restriction  Provision"). 

I&M  proposes  to  solicit  proxies  bom 
the  holders  of  outstanding  shares  of  I&M 
Common  Stock  and  I&M  Preferred  Stock 
("I&M  Proxy  Solicitation")  for  use  at  a 
special  meeting  of  its  stockholders 
("I&M  Special  Meeting")  to  consider  a 
proposed  amendment  to  I&M  Articles 
that  would  eliminate  in  its  entirely  the 
I&M  Restriction  Provision  ("I&M 
Proposed  Amendment")  from  the  I&M 
Articles.  Approval  of  the  I&M  Proposed 
Amendment  requires  the  affirmative 
vote  at  the  I&M  Special  Meeting  of  the 
holders  of  not  less  than  two-thirds  of  the 
total  number  of  the  then-outstanding 
shares  of  (1)  the  I&M  Preferred  Stock  of 
all  I&M  Series,  voting  together  as  one 
class,  and  (2)  \he  I&M  Common  Stock. 
AEP  will  vote  its  shares  of  I&M 
Common  Stock  in  fevor  of  the  I&M 
Proposed  Amendment. 

If  the  I&M  Proposed  Amendment  is 
adopted,  I&M  would  make  a  special 
cash  payment  of  $1.00  per  shan  ("I&M 
Cash  Payment")  to  each  holder  of  I&M 
Preferred  Stock  who  voted  (in  person  by 
ballot  or  by  proxy)  his  shares  of  I&M 
Preferred  Stock  (each,  an  "I&M  Share") 
in  fevor  of  the  I&M  Proposed 
Amendment  at  the  I&M  Special  Meeting 
(except  that  no  I&M  Cash  Payment  will 
be  made  with  respect  to  any  I&M  Share 
validly  tendered  pursuant  to  the 
concurrent  tender  offer  described 
below).  I&M  will  disburses  I&M  Cash 
Payments  out  of  its  general  funds 
following  adoption  of  the  I&M  Proposed 
Amendment. 

Concurrently  with  the  I&M  Proxy 
Solicitation,  and  subject  to  the  terms 
and  conditions  stated  in  an  Ofiiar  to 
Purchase  and  Proxy  Statement  and 
accompanying  letter  of  Transmittal 
(together.  "I&M  Offer  Documents").  AEP 
proposes  to  make  a  cash  tender  offer 
("I&M  Tender  Offer")  to  acquire  any  and 
all  outstanding  shares  of  I&M  Preferred 
Stock  of  each  I&M  Series,  at  cash 
purchase  prices  which  AEP  anticipates 
will  include  a  market  premium  for  each 
I&M  Series  (each,  an  "I&M  Purchase 
Price").  The  I&M  Tender  Offer  consists 
of  separate  offers  for  each  of  the  seven 
I&M  Series,  with  the  offier  for  each  I&M 
Series  being  independent  of  the  offer  for 
any  other  I&M  Series.  The  applicable 
I&M  Purchase  Price  and  the  other  terms 
and  conditions  of  the  I&M  Tender  OBet 


apply  equally  to  all  holders  of  I&M 
Preferred  Stock  of  each  I&M  Series  (I&M 
Preferred  Stockholders"). 

AEP  anticipates  that  the  I&M  Tender 
Offer  will  expire  on  February  28, 1997, 
the  date  of  the  I&M  Special  Meeting 
("I&M  Expiration  Date"),  unless 
otherwise  extended.  The  I&M  Tender 
Offer  is  not  conditioned  upon  any 
minimum  number  of  shares  of  l8dA 
Preferred  Stock  being  tendered.  I&M 
Preferred  Stockholders  who  wish  to 
tender  their  I&M  Preferred  Stock 
pursuant  to  the  I&M  Tender  Offer  are 
not  required  to  vote  in  fevor  of  the  I&M 
Proposed  Amendment;  however,  one  of 
the  conditions  of  the  I&M  Tender  Offer 
requires  that  the  I&M  Proposed 
Amendment  be  approved  and  adopted 
at  the  I&M  Special  Meeting. 

OPCo 

OPCo  has  outstanding  27,952,473 
shares  of  common  stock,  no  par  value 
per  share  ("OPCo  Common  Stock"),  all 
of  which  are  held  by  AEP.  OPCo's 
outstanding  preferred  stock  consists  of 
1.484,316  shares  of  cumulative 
preferred  stock,  par  value  $100  per 
share  ("OPCo  Preferred  Stock"),  issued 
in  seven  series  '  (each,  an  "OPCo 
Series"),  all  of  which  are  publicly  held. 
OPCo  Common  Stock  and  OPCo 
Preferred  Stodc  of  each  OPCo  Series  are 
entitled  to  one  vote  per  share.  No  other 
class  of  OPCo  equity  securities  is 
outstanding. 

CX*Co's  amended  articles  of 
incorporation  ("OPCo  Articles") 
currently  provide  that,  so  long  as  any 
shares  of  OPCo's  cumulative  preferred 
stock  are  outstanding,  without  the 
consent  of  the  holders  of  a  majority  of 
the  total  number  of  votes  which  holders 
of  the  outstanding  shares  of  OPCo 
Preferred  Stock  of  all  series  are  entitled 
to  cash.  OPCo  shall  not  issue  or  assume 
any  unsecured  debt  securities  (other 
than  for  purposes  of  the  reacquisition. 
redemption  or  other  retirement  of  any 
evidences  of  indebtedness  previously 
issued  or  assumed  by  OPCo  or  the 
reacquisition,  redemption  or  other 
retirement  of  all  outstanding  shares  of 
OPCo  Preferred  Stock)  if,  immediately 
after  such  issue  or  assumption,  the  total 
principal  amount  of  all  unsecured  debt 
securities  (other  than  the  principal 


*  "Capitalixation"  maana  an  amount  aqual  to  tha 
sum  of  (i)  tha  total  principal  amount  of  all  bonda 
or  othar  aecund  datit  aacuritiaa  iMued  or  aiaumad 
by  IftM  outatanding  at  the  time  of  datarmination 
and  (ii)  the  aggregate  of  the  stated  capital  of  all 
classes  of  ISM  stock  outstanding  at  the  time  of 
determination  and  surplus  of  lAM  at  such  time. 


■The  seven  series  of  OPCo  Prefismd  Stock 
constat  of  a  4Vk%  aariaa.  of  wrhich  202.403  shana 
an  outstanding  ("4V^%  Sariaa");  a  4.06%  series,  of 
which  42,975  shares  an  ontstanding  ("4.06% 
Series");  a  4.20%  sariaa.  of  which  91.979  sharaa  an 
outstanding  ("4.20%  Sariaa");  a  4.40%  series,  of 
which  86.363  shares  an  outstanding  ("4.40% 
Series");  a  9.90%  series,  of  which  404.000  shares 
an  outstanding  ("9.90%  Series");  a  6.02%  aeries,  of 
which  399.000  shares  an  outstanding  ("8.02% 
Seriea");  and  a  6.39%  series,  of  which  300.000 
shares  an  outstanding  ("6.35%  Series"). 
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amount  of  all  lohg-term  unsecured  debt 
securities  not  in  excess  of  10%  of  the 
capitalization  of  OPCo^)  issued  or 
assumed  by  OPCo  and  then  outstanding 
would  exceed  10%  of  the  capitalization 
of  OPCo  ("OPCo  Restriction  Provision"). 

OPCo  proposes  to  solicit  proxies  from 
the  holders  of  outstanding  shares  of 
OPCo  Common  Stock  and  OPCo 
Prefiarred  Stock  ("OPCo  Proxy 
SoUdtation")  for  use  at  a  special 
meeting  of  its  stockholders  ("OPCo 
Sfiedal  Meeting")  to  consider  a 
proposed  amendment  to  OPCo's  Articles 
that  would  eliminate  in  its  entirety  the 
OPCo  Restriction  Provision  ("OPCo 
Proposed  Amendment")  from  the  OPCo 
Articles.  Approval  of  the  OPCo 
Proposed  Amendment  requires  the 
affirmative  vote  at  the  OPCo  Special 
Meeting  of  the  holders  of  not  less  than 
two-thirds  of  the  total  number  of  the 
then-outstanding  shares  of  (1)  the  OPCo 
Preferred  Stock  of  all  OPCo  Series, 
voting  together  as  one  class,  and  (2)  the 
OPCo  Common  Stock.  AEP  will  vote  its 
shares  of  OPCo  Common  Stock  in  favor 
of  the  OPCo  Proposed  Amendment. 

If  the  OPCo  Proposed  Amendment  is 
adopted,  OPCo  would  make  a  special 
cash  payment  of  $1.00  per  share  ("OPCo 
Cash  Payment")  to  each  holder  of  OPCo 
Preferred  Stock  who  voted  (in  person  by 
ballot  or  by  proxy)  his  shares  of  OPCo 
Preferred  Stock  (each,  an  "OPCo  Share") 
in  favor  of  the  OPCo  Proposed 
Amendment  at  the  OPCo  Special 
Meeting  (except  that  no  Orco  Cash 
Payment  will  be  made  with  respect  to 
any  OPCo  Share  validly  tendered 
piirsuant  to  the  concurrent  tender  offer 
described  below).  OPCo  will  disburse 
OPCo  Cash  Payments  out  of  its  general 
funds  following  adoption  of  the  OPCo 
Proposed  Amendment. 

Conciurently  with  the  OPCo  Proxy 
SoUcitation,  and  subject  to  the  terms 
and  conditions  stated  in  an  Offer  to 
Purchase  and  Proxy  Statement  and 
accompanying  Letter  of  Transmittal 
(together,  "OPCo  Offer  Etocuments"), 
AEP  proposes  to  make  a  cash  tender 
offer  ("CH»Co  Tender  Offer")  to  acquire 
any  and  all  outstanding  shares  of  OPCo 
Preferred  Stock  of  each  OPCo  Series,  at 
cash  pun:hase  prices  which  AEP 
anticipates  will  include  a  market 
premium  for  each  OPCo  Series  (each,  an 
"OPCo  Purchase  Price").  The  OPCo 
Tender  Offer  consists  of  separate  offiers 
for  each  of  the  seven  OPCo  Series,  with 
the  offer  for  each  OPCo  Series  being 


*  "CapitaUaHon"  maans  an  amount  aqoal  to  the 
cum  of  (i)  tha  total  principal  amount  of  all  booda 
or  other  securad  daot  aacuritiaa  iaaued  or  awumad 
by  OPCo  outatandlng  at  the  time  of  datanninatkM 
and  (ii)  tba  aggragata  of  the  cUtad  capital  of  all 
dasaaa  of  OPCo  atock  outstanding  at  the  time  of 
datannination  and  autplua  of  OPCo  at  sudi  time. 


independent  of  the  offer  for  any  other 
OPCo  Series.  The  applicable  OPCo 
Pim^ase  Price  and  the  other  terms  and 
conditions  of  the  OPCo  Tender  Offer 
apply  equally  to  all  holders  of  OPCo 
Preferred  Stock  of  each  OPCo  Series 
-  ("OPCo  Preferred  Stockholders"). 

AEP  anticipates  that  the  OPCo  Tender 
Offer  will  expire  on  February  28, 1997, 
the  date  of  the  C^X^  Special  meeting 
("OPCo  Expiration  Date"),  unless 
otherwise  extended.  The  OPCo  Tender 
Offer  is  not  conditioned  upon  any 
minimum  number  of  shares  of  OPCo 
Preferred  Stock  being  tendered.  OPCo 
Preferred  Stockholders  who  wish  to 
tender  their  OPCo  Preferred  Stock 
pursuant  to  the  OPCo  Tender  Offer  are 
not  required  to  vote  in  favor  of  the  OPCo 
Proposed  Amendment;  however,  one  of 
the  conditions  of  the  OPCo  Tender  Offer 
requires  that  the  OPCo  Proposed 
Amendment  be  approved  and  adopted 
at  the  OPCo  Special  Meeting. 

hi  addition,  OPCo  proposes  to  solicit 
proxies  to  amend  the  OKk)  Articles  to 
clarify  the  authority  of  the  OPCo  Board 
of  Directors  to  piuchase  or  acquire 
cumulative  preferred  stock  of  OPCo 
("OPCo  Second  Proposed 
Amendment").  The  afBrmative  vote  of 
the  holders  of  at  least  a  majority  of  the 
outstanding  shares  of  OPCo's  common 
stock  and  cumulative  preferred  stock, 
the  common  stock  and  preferred  stock 
voting  together  as  one  class,  is  required 
to  approve  the  OPCo  Second  Proposed 
Amendment. 

Tenders  of  APCo  Shares,  I&M  Shares 
and  CXX>>  Shares  (collectively, 
"Shares")  made  pursuant  to  the  APCo 
Tender  Offer,  I&M  Tender  Offer  and 
OPCo  Tender  Offer,  respectively 
(individually,  "Tender  Offer"  and 
collectively.  "Tender  Offers"),  may  be 
withdrawn  at  any  time  prior  to  the 
APCo  Expiration  Date,  I&M  Expiration 
Date  and  the  OPCo  Expiration  Date, 
respectively  (individually  and 
collectively,  "Expiration  Date"). 
Thereafter,  such  tenders  are  irrevocable, 
subject  to  certain  exceptions  identified 
in  the  APCo  Offer  Documents,  I&M 
Offer  Dociunents  and  OPCo  Offer 
Documents  (individually  and 
collectively,  "Offer  Documents").  AEP 
states  that  its  obligations  to  proceed 
%vith  the  Tender  Offers  and  to  accept  for 
payment  and  to  pay  for  any  Shares 
tendered  will  be  made  in  accordance 
with  rule  51  under  the  Act  and  are 
subject  to  various  conditions 
enumerated  in  the  Offer  Dociunents, 
including  the  receipt  of  a  Commission 
order  under  the  Act  authorizing  the 
proposed  transactions  and  the  adopticm 
of  the  APCo  Proposed  Amendment.  I&M 
Proposed  Amendment  and  the  OPCo 
Proposed  Amendment  (individually. 


"Proposed  Amendment"  and 
collectively.  "Proposed  Amendments") 
at  the  APCo  Special  Meeting,  I&M 
Special  Meeting  and  OPCo  Special 
Meeting,  respectively  (individually  and 
collectively,  "Special  Meeting"). 

AppUcants  undertake  to  comply  with 
all  requirements  of  the  Securities 
Exchange  Act  of  1934  ("Exchas^  Act") 
and  rules  and  regulations  thereunder  in 
connection  with  the  APCo  Proxy 
Solicitation  I&M  Proxy  Solicitation  and 
OPCo  Proxy  Solicitation,  as  applicable 
(individually,  "Proxy  Solicitation"  and 
collectively.  "Proxy  SoUdtations").  the 
proxy  solidtation  in  connection  with 
the  OPCo  Second  Proposed  Amendment 
and  the  Tender  Ofiiare,  except  to  the 
extent  applicants  rely  an  exemptions 
from  the  requirements  of  Rule  13e-3 
and  Regulation  14A  of  the  Exchange 
Act,  and  adoiowledge  that  any 
authorization  granted  imder  the  Act  is 
conditioned  upon  such  compUance. 
Shares  validly  tendered  will  be  held  by 
AEP  until  the  Expiration  Date  (or 
returned  in  the  event  a  Tender  Offer  is 
terminated).  Subject  to  the  terms  and 
conditi(ms  of  the  Tender  Offiers,  as 
promptly  as  practicable  after  the 
Expiration  Date,  AEP  will  accept  for 
payment  (and  thereby  purchase)  and 
pay  for  Shares  validly  tendered  and  not 
withdrawn.  AEP  intends  to  use  its 
general  funds  and/or  incur  short-term 
indebtedness  in  an  amount  suffident  to 
pay  the  APCo  Purchase  Price,  I&M 
Purchase  Price  and  OPCo  Purchase 
Price  (individually  and  collectively. 
"Purchase  Price")  for  all  tendered 
Shares.  Merrill  Lynch,  Pierce,  Fenner  & 
Smith  Incorporated  and  Salomon 
Brothers  Inc  will  act  as  dealer  managers 
for  AEP  in  connection  with  the  Tender 
Offere.' 


'  AEP  ha*  agreed  to  pay  the  dealer  managers  a  fee 
of  $.50  par  ahaca  for  any  Shares  tendered,  accepted 
for  payment  and  paid  for  purtoant  to  the  Tender 
Offar*.  the  Subaidiariet  have  agreed  to  pay  the 
dealer  managers  a  fee  of  S-SO  par  share  for  any 
Shares  that  are  not  tendered  pursuant  to  the  Tender 
Offers  but  which  vote  in  ftvor  of  the  Propoaad 
Amendment,  and  AEP  has  agreed  to  reimburse  the 
dealer  managers  for  their  reasonable  out-of-podcat 
expenses,  including  attorneys'  fees. 

In  addition,  AEP  has  agreed  to  pay  soliciting 
brokars  and  dealers  a  separate  fee  of  (i)  St.SO  per  ' 
share  for  any  Shares  of  the  APCo  4  <4%  Sariaa.  tha 
lAM  4Vh%  Series.  4.12%  Series  and  4.56%  Sarlas, 
and  the  OPCo  4>6%  Series.  4.06%  Series.  4.20% 
Series  and  4.40%  Series,  tendered,  accepted  for 
payment  and  paid  for  pursuant  to  the  Tender  Offers 
(except  that  for  transactions  with  beneficial  owners 
equal  to  or  exceeding  5.000  Sharaa.  AEP  will  pay 
a  solicitation  fee  of  $1.00  per  share  for  Shares  of 
such  Series),  and  (ii)  S.S0  par  diare  for  the 
remaining  Shares  of  tlie  APCo  Series,  lAM  Series 
and  OI>Co  Sariea.  The  Subeidiaries  will  pay  a 
separata  fee  of  S.50  par  ahara  for  any  of  their  Shares 
of  tha  APCo  4V^%  Sariea.  the  IftM  4M%  Sariea. 
4.12%  Sariea  and  4.56%  Saria*.  and  the  OPCo  4Vk% 
Sarias.  4  JM%  Series.  4.20%  Sarias  and  4.40% 
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If  a  Proposed  Amendment  is  adopted 
at  a  Subsidiary's  Special  Meeting, 
promptly  after  consummation  of  the 
Tender  Offer  the  Subsidiary  will 
purchase  the  Shares  sold  to  AEP 
pursuant  to  the  Tender  offer  at  the 
relevant  Purchase  Price  plus  expenses 
incurred  in  the  Tender  Offer,  and  the 
Subsidiary  will  retire  and  cancel  such 
Shares. 

If  a  Proposed  Amendment  is  adopted 
not  at  the  Special  Meeting,  AEP  may 
elect,  but  is  not  obligated,  to  waive 
adoption  of  the  Proposed  Amendment 
as  a  condition  to  its  obligation  to 
proceed  with  the  Tender  Offiar,  subject 
to  applicable  law.  In  that  case,  as 
promptly  as  practicable  after  AEP's 
waiver  of  such  condition  and  its 
purchase  of  Shares  validly  tendered 
pursuant  to  the  Tender  OfiiBrs,  the 
afiiected  Subsidiary  anticipates  that  it 
would  call  another  special  meeting  of  its 
common  and  preferred  stockholders  to 
solicit  proxies  (to  seciue  the  requisite 
two-thirds  affirmative  vote  of 
stockholders  to  amend  the  APCo 
Articles,  I&M  Articles  and  OPCo 
Articles  (individually  and  collectively, 
"Articles"),  as  the  case  may  be,  to 
eliminate  the  APCo  Restriction 
Provision,  I&M  Restriction  Provision 
and  CX*Co  Restriction  Provision 
(collectively,  "Restriction  Provisions"), 
as  the  case  may  be.  At  each  such 
meeting,  AEP  would  vote  any  Shares 
acquired  by  it  pursuant  to  the  Tender 
Offer  or  otherwise  '  (as  well  as  all  of  its 
shares  of  Common  Stock  of  the  affected 
Subsidiaries)  in  favor  of  the  Proposed 
Amendment.  If  a  Proposed  Amendment 
is  adopted  at  that  meeting  and  in  any 
event  within  one  year  bcm  the 
Expiration  Date  (including  any  potential 
extension  thereto  pursuant  to  a  Tender 
Offer),  AEP  will  promptly  after  such 
meeting  or  at  the  expiration  of  such  one- 
year  period,  as  applicable,  sell  the 
Shares  to  the  Subsidiary  at  the 
applicable  Purchase  Price  plus  expenses 
paid  therefor  pursuant  to  the  Tender 


Sariw  that  era  not  lendared  puniunt  to  the  Tender 
Offers  but  which  are  voted  in  favor  of  the  Propoaed 
AmendnMnt. 

AEP  proposes  to  pay  First  Chicago  Trust 
Company  of  New  York,  in  its  capacity  as  a 
depositary  for  the  Tender  Offers,  a  be  estimated  at 
approximately  SSO.OOO. 

■Following  the  Expiration  Dale  and  the 
completion  of  the  purchase  of  Shares  pursuant  to 
a  Tender  Offer,  AEP  may  determine  to  purchase 
additional  Shares  on  the  open  market,  in  privately 
negotiated  transactions,  through  one  or  more  lender 
offers  or  otherwise.  AEP  stales  that  it  will  not 
undertake  any  such  transactions  without  receipt  of 
any  required  Commission  authorizations  under  the 
Act.  Likewise,  in  the  event  the  additional  special 
meeting  is  necessary,  the  affected  Subsidiary  would 
not  undertake  any  proxy  solicitation  to  amend  its 
Articles  prior  to  receipt  of  any  required 
Commiaaion  authorizations  under  the  Act. 


Offer,  and  the  Subsidiary  will  retire  and 
cancel  such  Shares. 

The  applicants  believe  that  regulatory, 
legislative,  technological  and  market 
developments  are  likely  to  lead  to  a 
more  competitive  environment  within 
the  extremely  capital-intensive  electric 
utility  industry.  The  applicants  further 
content  that  elimination  of  the 
Restrictions  Provisions  will  produce 
competitive  advantages,  financing 
flexibility  and  cost  benefits  that 
outweigh  the  one-time  costs  of  the 
Tender  Offers  and  the  Proxy 
Solicitations,^  and  will  be  in  the  best 
long-term  competitive  interests  of  their 
customers  and  shareholders.*<> 
Moreover,  the  applicants  represent  that 
the  Proposed  Amendments  will  allow 
the  Subsidiaries  to  issue  a  greater 
amount  of  unsecured  debt  and  also 
allow  the  Subsidiaries  to  issue  a  greater 
amount  of  total  debt.^^ 

To  finance  its  proposed  purchase  of 
Shares  pursuant  to  the  Tender  Offers, 
AEP  plans  to  use  general  funds  and/or 
incur  short-tom  cfebt  in  an  amount 
sufficient  to  jpay  the  Piuchase  Price  for 
all  tendered  Shares,  an  amount  not 
expected  to  exceed  $540  million. 
Specifically,  AEP  requests  authorizatioh 
to  issue  up  to  $400  million  in  short-term 


■The  Subsidiaries  have  engaged  Morrow  ft  Co., 
Inc.  to  act  as  information  agent  in  connection  «rith 
the  Proxy  Solicitations  and  the  solicitation  of 
proxies  in  connection  with  the  OPCo  Second 
Proposed  Amendment  for  a  fee  and  reimbursentent 
of  reasonable  out-of-pocket  expenses  expected  not 
to  exceed  approximately  $27,500. 

">The  applicants  state  that  the  proposed 
acquisition  by  AEP  of  Shares  pursuant  to  the 
Tender  Offers  will  benefit  AEP's  utility  system 
customers  and  shareholders  through  the  lovming  of 
the  Subsidiaries'  cost  of  capital  through  the 
anticipated  reduction  in  the  aggregate  amount 
payable  of  APCo  Preferred  Stock.  IftM  Preferred 
Stock  and  OPCo  Preferred  Stock  (collectively, 
"Preferred  Stock")  dividends  and  additional  cost 
savings  associated  with  the  redemption  and 
replacement  of  a  portion  of  the  Subsidiaries'  high- 
coupon  debt  with  lower  cost  short-term  debt. 
Moreover,  the  applicants  maintain  that  tendering 
APCo  Preferred  Stockholders,  I&M  Preferred 
Stockholders  and  OPCo  Preferred  Stockholders, 
who  do  not  vote  in  favor  of  adopting  the  Propoaed 
Amendments,  will  benefit  by  having  the  option  to 
sell  their  Preferred  Stock  at  prices  that  AEP  expects 
will  be  a  premium  to  the  market  price  and  without 
the  usual  transaction  costs  associated  with  a  sale. 

■  ■  The  Subsidiaries  state  that  they  will  be  at  a 
competitive  disadvantage  if  the  Restriction 
Provisions  are  not  eliminated,  citing  the  industry's 
new  competitors  (i.e.,  power  marketers,  exempt 
wholesale  generators,  independent  power 
producers  and  owners  of  cogeneration  facilities) 
that  generally  are  not  subiect  to  the  type  of 
financing  restrictions  the  Articles  impose  upon  the 
Subsidiaries.  The  applicants  also  point  out  that 
some  potential  utility  competitors  and  other  AEP 
public  utility  subsidiaries  have  no  comparable 
provision  restricting  the  use  of  unsecured  debt. 
Under  the  Restriction  Provisions,  APCo,  IftM  and 
OPCo  have  available  only  approximately  $230 
million,  $172  million  and  $212  million, 
respectively,  of  unsecured  debt  capacity,  based  on 
capitalization  as  of  September  30, 1996. 


debt  through  the  issuance  and  sale  of 
notes  to  banks  and  commercial  paper.  ^^ 
The  additional  $400  million  of  short- 
term  bcMTOwing  authority  shall  decrease 
by  the  amount  paid  to  AEP  by  the 
Subsidiaries  for  the  repurchase  of 
Shares  therefrom,  and  would  expire  no 
later  than  February  28, 1998. 

AEP  proposes  to  issue  and  sell  notes 
with  maturities  not  in  excess  of  270 
days  bom  date  of  issuance  and  bearing 
a  maximiun  effective  annual  interest 
cost  not  to  exceed  125%  of  the  prime 
commercial  rate  in  effect  fit)m  time  to 
time.  Commercial  paper  issued  by  AEP 
will  be  in  the  form  of  promissory  notes 
in  denominations  of  not  less  than 
$50,000  with  matiuities  not  in  excess  of 
270  days  bom  date  of  issuance. 

The  applicants  also  request 
authorization  to  deviate  from  the 
preferred  stock  provisions  of  the 
Statement  of  Policy  Regarding  Preferred 
Stock  Subject  to  the  Public  Utility 
Holding  Company  Act  of  1 935,  HCAR 
No.  13106  (Feb.  16. 1956).  to  the  extent 
applicable  with  respect  to  the  Proposed 
Amendments. 

R  appears  to  the  Commission  that  the 
application-declaration,  to  the  extent 
that  it  relates  to  the  propoeed  Proxy 
Solicitations  and  the  solicitation  of 
proxies  in  connection  with  the  OPCo 
Second  Proposed  Amendment  should 
be  granted  and  permitted  to  become 
effective  forthwith  pursuant  to  rule 
62(d). 

It  is  ordered,  that  the  application- 
declaration,  to  the  extent  ^at  it  relates 
to  the  proposed  Proxy  Solicitations  and 
the  solicitation  of  proxies  in  connection 
with  the  OPCo  Second  Proposed 
Amendment  be,  and  it  hereby  is, 
permitted  to  become  effective  forthwith, 
pursuant  to  rule  62  and  subject  to  the 
terms  and  conditions  prescribed  in  rule 
24  under  the  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Maigaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  97-2628  Filed  2-3-97;  8:45  am) 

BUMO  OOOC  M1S-SI-M 


"In  connection  with  its  proposed  purchase  of  the 
Shares,  AEP  anticipates  that  it  also  may  use  existing 
financing  authorization.  See  ffolding  Co.  Act 
Release  No.  26424  (Dec.  8.  1995)  (authorizing  AEP 
to  issue  short-term  debt  up  to  $150  million  for 
general  corporate  purposes  through  December  31, 
2000). 


'  15  U.S.C  7 
»17CFR24I 
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January  2^8, 1997. 

Self  ReguiateryOrgantertlone;  Notice 
of  niing  of  ProfXMed  Rule  Change  by 
tfM  Chicago  Board  OptkNie  Exchange, 
Incorporated,  Relating  to  the  Uatlng 
and  TrKing  of  Packaged  Butterfly 


Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19l>-4  thereunder,* 
notice  is  hereby  givoi  that  on  December 
16, 1996,  the  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Seif-Regnlatory  Oi^ganization's 
Statement  of  the  Terms  of  Sobstenoe  of 
tibe  PnqxMed  Rule  Change 

The  Exchange  proposes  to  list  for 
trading  Packaged  Butterfly  Spreads 
based  upon  a  broad-based  index  or 
indexes.  A  Packaged  Butterfly  Spread  is 
a  European-style  option  contract  that 
replicates  the  behavior  and  payout  of  a 
butterfly  spread  composed  of  standard 
index  option  contracts.  Initially,  the 
proposed  underlying  indexes  for  the 
Packaged  Butterfly  Spreads  are  the  S&P 
100  and  the  S&P  500.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Exchange, 
and  at  the  Commission. 

n.  Self-Reguletory  Organization's 
Statement  of  the  Porpose  of,  and 
Statutory  Basis  for,  Ote  Proposed  Rule 
Chaqge 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  list  for 
trading  Packaged  Butterfly  Spreads 
based  upon  the  S&P  100  index  and  the 
S&P  500  index.  A  Packaged  Butterfly 


Spread  is  a  packaged  European-style 
option  that  replicates  the  Iwhavior  and 
payout  of  a  butterfly  spread  '  composed 
of  staadard  index  option  contracts.  A 
butterfly  spread  is  a  neutral  strategy,  i.e., 
it  is  employed  by  one  who  thinks  the 
underlying  stock  or  index  will  not 
experience  much  of  a  net  rise  or  decline 
by  expiration.  The  Exchange  proposes 
that  the  Packaged  Buttmfly  Spreads  on 
the  S&P  100  and  500  indexes  will  have 
a  multiplier  of  100.^  Because  Packaged 
Spreads  composed  of  puts  are  identical 
to  those  composed  of  calls  the  Exchange 
will  not  list  both  puts  and  calls;  there 
will  be  only  one  option  for  each  strike 
price  and  butterfly  interval. 

The  Exchange  believes  Packaged 
Butterfly  Spreads  will  provide 
advantages  to  the  investing  public  that 
are  not  provided  for  by  standard  index 
options.  First,  the  Exchange  believes 
Packaged  Butterfly  Spread  offer 
investors,  a  relatively  low  risk  security 
which  results  because  Packf^ed 
Butterfly  Spreads,  by  their  natiue,  have 
a  maximum  gain  and  loss  that  can  be 
realized  regardless  of  the  movement  in 
the  index  level.  Packaged  Butterfly 
Spreads  allow  investors  to  profit  from 
trendless  markets  with  limited  risk. 
Second,  the  "packaging"  of  a  strategy  of 
four  option  positions  into  one  option 
product  reduces  transaction-related 
expenses  because  the  investor  wdU  only 
have  to  enter  into  one  transaction. 
Third,  in  the  case  of  Packaged  Butterfly 
Spreads  overlying  the  S&P  100,  the 
investor  will  have  the  opportunity  to 
invest  in  an  option  product  that  has 
European-style  exercise.  Standard  S&P 
100  options  ("OEX")  have  American- 
style  exercise.  The  &cchange  expects 
Packaged  Butterfly  Spreads  to  be 
supported  enthusiastically  by  market- 
makers  because  butterfly  spread  trading 
is  a  familiar  strategy  to  professional 
traders  and  the  Packaged  Butterfly 
Spreads  can  be  easily  incorporated  into 
the  overall  risk  profile  of  the  market- 
maker's  trading  strategy  in  standard 
index  options. 


'  IS  U.S.C  Tdamn 

*17C7R240.1Sb-«. 


'  A  buttarfly  spread  is  a  combination  of  four 
option  positions  and  involves  using  time  strika 
pricas.  For  example,  using  oniy  cails  (a  buttarfly 
spraad  could  also  consist  of  a  combination  of  puts 
and  calls),  a  buttarfly  spread  would  consist  of 
buying  ona  call  at  this  loweat  strike  price,  selling 
two  calls  at  tbe  middle  strika  price  and  buying  one 
call  at  the  highast  strika  price.  A  butterfly  spread 
might  consist  of  one  long  December  (expiration 
month)  670  (strike  price)  call  option,  two  short 
December  700  call  optimis.  and  ooe  long  December 
730  call  option. 

*  The  Exchange  in  its  original  propoaal 
erroneously  proposed  Packaged  Butterfly  Spreads 
with  a  multiplier  of  500  in  addition  to  the  100 
multiplier.  The  Exchange  intends  to  correct  this 
error  in  a  subsequent  amendment.  Telephone 
Conversation  between  Eileen  Smith,  CBOE  and 
John  Ayanian,  Division  of  Market  Regulation, 
Commission,  on  )anuary  24, 1997. 


The  Exchange  proposes  to  amend 
Rule  24.1  to  describe  the  new  product 
as  well  as  the  term  "butterfly  spread 
interval". 

Position  and  Exercise  Limits.  The 
Exchange  is  proposing  positim  limits 
for  Packaged  Butterfly  Spreads 
overiying  the  S&P  100  of  100.000 
contracts.  Likewise,  the  Exchange  is 
proposing  position  limits  for  Packaged 
Butterfly  Spreads  overlying  the  S&P  SCO 
of  100,000  contracts.  These  position 
limits  are  consistent  with  the  positicm 
limits  that  have  been  established  for 
standard  index  options  on  the  S&P  500 
index.  The  exercise  limits  for  Packaged 
Butterfly  Spreads  will  be  equal  to  the 
position  limits  set  forth  above  in 
accordance  with  the  terms  of  CBOE  Rule 
24.5. 

Margin.  With  respect  to  margin,  risk 
exposure  is  limited  in  Packaged 
Butterfly  Spreads,  and  therefore,  the 
maximum  margin  requirements  should 
not  exceed  the  maximum  exposure 
amount  which,  for  each  Packaged    • 
Butterfly  Spread  option  contract  equals 
the  spread  interval  times  the  index 
multiplier.  The  proposed  amendments 
state  that  the  maximimi  margin  required 
for  a  Packaged  Butterfly  Spread  option 
contract  carried  in  a  short  position  shall 
not  exceed  this  maximum  exposure 
amount.  The  rules  will  also  provide  that 
the  required  margin  for  a  spread  when 
the  exercise  price  of  the  long  call  index 
option  is  greater  than  the  exercise  price 
of  the  short  call  index  option  M^ere  at 
least  one  leg  of  the  ^read  is  a  CAPS  or 
Packaged  Butterfly  Spread  would  be  the 
lesser  of  (1)  the  difference  in  the 
aggregate  exercise  prices  or  (2)  the  cap 
interval  or  the  butterfly  spread  interval 
as  appropriate. 

Listing  of  Series.  The  Exchange 
expects  to  list  contracts  having  spread 
intervals  of  30  points  or  some  other 
appropriate  value.  Initially,  the 
Exchange  intends  to  list  an  at-the- 
money  and  various  strikes  around  the 
at-the-money  in  the  first  two  near-tenn 
months.  New  strikes  will  be  added 
t^en  the  imderlying  trades  through  the 
highest  or  lowest  strike  available. 

Settlement.  The  expiration  date  for 
Packaged  Butterfly  Spreads  will  be  the 
Saturday  immediately  following  the 
third  Friday  of  the  expiration  month. 
Exercise  will  result  in  the  delivery  of 
cash  on  the  business  day  following 
expiration.  The  exercise  settlement 
amoimt  is  equal  to  the  greater  of  (1) 
butterfly  spread  interval  minus  the 
difference  between  the  index  settlement 
value  and  the  midpoint  of  the  butterfly 
multiplied  by  the  multiplier  ($100),  and 
(2)  $0,  Packaged  Butterfly  Spreads  wrill 
have  a  European-style  of  exercise. 
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Miscellaneous.  CBOE  will  use  the 
same  surveillance  methods  it  cunently 
employs  with  respect  to  their  Ixoad- 
baaed  index  options. 

CBOE  has  also  been  informed  that  the 
Options  Price  Reporting  Authority 
recently  added  another  outgoing  high 
speed  line  from  OPRA  processor  and 
thus,  has  the  capacity  to  support  the 
new  series  associated  the  listing  of 
Packaged  Butterfly  Spreads.' 

The  Exchange  believes  that  the 
proposal  will  provide  investors  with 
certain  advantages  over  current 
products  in  the  way  of  reduced 
transaction  costs  and  risk  reduction. 
The  Exchange  believes,  therefore,  that 
the  proposal  is  consistent  with  Section 
6(b)  of  \he  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  is  designed  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Orgpnization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

nL  Date  of  Effectiveness  of  the 
Propoeed  Rule  Change  and  Timing  for 
Commiaeion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 

fmblidies  its  reasons  for  so  finding  or 
ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  pro[>osed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interestd  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CBOE-oe- 
75  and  should  be  submitted  by  February 
25, 1997. 

For  the  Commission  by  the  EKvision  of 
Market  Regulatioa.  pursuant  to  delated 
authority." 

Mwgarel  H.  MtFariand, 
Deputy  Secretary. . 

[FR  Doc.  97-2630  Filed  2-3-97;  8:45  am] 
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Self-Regulatory  Organizations;  NoUce 
of  HUng  of  Proposed  Rule  Ctiangs  by 
ttw  Chicago  Board  Options  Exchange, 
incoiporaledneiaUng  to  the  Listing 
and  Tradbig  of  Vertical  Spreads 

January  28, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,' 
nodce  is  hereby  given  that  on  December 
16, 1996,  the  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchap(^. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Sdf-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Propoeed  Rule  Change 

The  CBOE  proposes  to  list  for  trading 
Vertical  Spreads  based  on  the  S&P  100 
and  S&P  500  indexes.  A  Vertical  Spread 
is  a  packaged  European-style  option 
which  replicates  the  behavior  and 
payout  of  a  vertical  spread  composed  of 
Standard  index  option  contracts.  A 
Vertical  Spread  may  have  a  multiplier  of 


100  (as  with  standard  index  option 
contracts  overlying  the  S&P  100  and  the 
S&P  500)  or  a  multiplier  of  500.  The  text 
of  the  proposed  rule  change  is  available 
at  Uie  Office  of  the  Secretary,  CBCffi  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  exchange  has  prepared  siunmaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Exchange  rules  to 
provide  for  the  listing  and  trading  of 
Vertical  Spreads  based  upon  the  S&P 
100  index  and  the  S&P  500  index.  A 
Vertical  Spread  is  a  packaged  European- 
style  option  which  replicates  the 
behavior  and  payout  of  a  vertical 
spread  ^  composed  of  standard  index 
option  contracts.  Vertical  Spreads  may 
have  a  multiplier  of  100  (as  with 
standard  index  options  overlying  the 
S&P  100  and  the  S&P  500)  or  a 
multiplier  of  500. 

The  Exchange  believes  Vertical 
Spreads  will  provide  advantages  to  the 
investing  public  that  are  not  provided 
for  by  standard  index  options.  First,  the 
Exchange  believes  these  Vertical 
Spreads  offer  investors  a  relatively  low 
risk  security  where  the  risk  reduction 
results  because  Vertical  Spreads,  by 
their  nature,  have  a  maximum  gain  and 
loss  that  can  be  realized  regardless  of 
the  movement  of  the  index  level.  In 
addition,  with  Vertical  Spreads  there  is 
no  early  exercise  risk.  These  options  are 
the  equivalent  of  standard  vertical 
spreads  (i.e.,  the  combination  of  one 
long  and  one  short  options  position 
with  the  same  expiration)  traded  as  a 
single  security.  Second,  the  "packaging" 
of  a  strategy  of  two  option  positions  into 
one  option  product  reduces  transaction- 
related  expenses  because  the  investor 


■Sae  Memonndum  from  |oe  Conigan.  OPRA,  to 
Bilowi  Smith.  C80B.  dalMl  Novomfaar  21.  ISOe. 


•  17  CFR  20a30-3(aKl2). 
'  IS  U.S.C  7aa(bMl). 
>17CPR240.igb-t. 


*  A  vertical  spread  ia  the  combination  of  one  long 
and  one  short  optians  having  the  same  expiration. 
A  call  vertical  spread  will  have  a  lower  strike  price 
on  the  \aaf  option  and  a  put  spread  will  have  a 
higher  strOte  price  on  the  long  option.  For  example, 
a  call  vertical  spread  might  consist  of  one  long 
Dacembar  (expiration  month)  700  (strike  price)  call 
option  and  ooe  short  Daoambar  600  call  option. 
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will  only  have  to  enter  into  one 
transaction.  In  the  case  of  Vertical 
Spreads  with  a  multiplier  of  500,  the 
transaction-related  expenses  would  be 
substantially  reduced  from  a 
comparable  trade  involving  standard 
index  options.  Third,  in  the  case  of 
Vertical  Spreads  overljring  the  S&P  100, 
the  investor  will  have  the  opportunity  to 
invest  in  an  option  product  that  has 
European-style  exercise.  Standard  S&P 
100  options  {"OEX")  have  American- 
style  exercise.  The  exchange  expects 
Vertical  Spreads  to  be  supported 
enthusiastically  by  market-makers 
because  spread  trading  is  a  familiar 
strategy  to  professional  traders  and  the 
Vertical  Spreads  can  be  easily 
incorporated  into  the  overall  risk  profile 
of  the  market-maker's  trading  strategy  in 
standard  index  options. 

An  addition  will  be  made  to  Rule  24.1 
to  describe  the  new  product  as  well  as 
the  term  "vertical  spread  interval." 

Position  and  Exercise  Limits.  The 
Exchange  is  proposing  position  limits 
for  Vertical  Spreads  overlying  the  S&P 
100  of  100,000  contracts  where  the 
index  multiplier  is  100.  The  Exchange 
also  is  proposing  position  limits  for 
Vertical  Spreads  overlying  the  S&P  500 
Index  of  100,000  contracts  where  the 
index  multiplier  is  100.  The  Exchange 
believes  these  position  limits  are 
consistent  with  the  position  limits  that 
have  been  established  for  standard 
index  options  on  the  S&P  100  and  500 
indexes.  To  the  extent  that  the  Exchange 
lists  and  a  member  holds  Vertical 
Spread  positions  with  different 
multipliers  (i.e.,  100  and  500)  yet 
overlying  the  same  index,  these 
positions  would  be  aggregated  in 
determining  compliance  with  the 
position  limits.  Each  Vertical  Spread 
with  a  500  multiplier  would  count  as  5 
Vertical  Spread  contracts  for  the 
purpose  of  determining  compliance 
wit^  the  position  limits.  The  exercise 
limits  for  Vertical  Spreads  will  be  equal 
to  the  positions  limits  set  forth  above  in 
accordance  with  the  terms  of  current 
Rule  24.5. 

Margin.  With  respect  to  margin 
requirements,  risk  exposure  is  limited  in 
Vertical  Spreads,  and  therefore,  the 
maximum  margin  requirements  should 
not  exceed  the  maximum  exposure 
amount  which,  for  each  Vertical  Spread 
option  contract  equals  the  vertical 
spread  interval  times  the  index 
multiplier.  The  proposed  amendments 
state  thai  the  maximum  margin  required 
for  a  put  or  call  Vertical  Spread  option 
contract  carried  in  a  short  position  shall 
not  exceed  this  maximum  exposure 
amount.  In  addition,  the  amendment 
provides  that  for  each  put  or  call 
Vertical  Spread  option  contract  carried 


in  a  short  position  in  a  cash  account,  the 
customer  must  deposit  cash  equal  to  the 
maximum  exposure  amount.  The  rules 
will  also  provide  that  the  required 
margin  for  a  spread  when  the  exercise 
price  of  the  long  call  index  option  is 
greater  than  the  exercise  price  of  the 
short  call  index  option  where  at  least 
one  leg  of  the  spread  is  a  CAPS  or 
Vertical  Spread  would  be  the  lesser  of 
(1)  the  dinierence  in  the  aggregate 
exercise  prices  or  (2)  the  cap  interval  or 
the  vertical  spread  interval  as 
appropriate. 

Listing  of  Series.  The  Exchange 
expects  to  list  both  put  and  call 
contracts  having  various  spread 
intervals.  Initially,  the  Exchange  intends 
to  list  an  at-the-money  strike  and 
various  strikes  aroimd  the  at-the-money 
level  in  the  first  two  near-term  months. 
New  strikes  will  be  added  when  the 
underlying  indexes  trade  through  the 
highest  or  lowest  strike  available. 

Settlement.  The  expiration  date  for 
Vertical  Spreads  will  be  the  Saturday 
immediately  following  the  third  Friday 
of  the  expiration  month.  Exercise  will 
result  in  the  delivery  of  cash  on  the 
business  day  following  expiration.  The 
exercise  settlement  amount  will  be 
equal  to  the  difiierence  between  the  OEX 
or  SPX  settlement  value,  as  appropriate, 
and  the  strike  price  of  the  Vertical 
Spread  contract;  or  the  amount  of  the 
spread  interval,  whichever  is  less, 
multiplied  by  the  multiplier,  i.e.,  either 
$100  or  $500.  Vertical  Spreads  will  have 
a  European-style  of  exercise. 

Miscellaneous.  CBOE  will  use  the 
same  surveillance  methods  it  currently 
employs  with  respect  to  other  broad- 
band index  options. 

CBOE  has  also  been  informed  that  the 
Options  Price  Reporting  Authority 
("OPRA")  has  the  capacity  to  support 
the  new  series  associated  with  the 
listing  of  Vertical  Spreads. 

By  adopting  rules  that  will  provide  for 
the  trading  of  index  options  that  will 
provide  investors  with  certain 
advantages  over  current  products  in  the 
way  of  reduced  transaction  costs  and 
risk  reduction,  CBOE  believes  the 
proposed  rule  change  is  consistent  with 
and  furthers  the  objectives  of  Section 
6(b)(5)  of  the  Act  in  that  it  is  designed 
to  perfect  the  mechanisms  of  a  fieeand 
open  market  and  to  protect  investors 
and  the  public  interest. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effiectiveneas  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-CBOE-96- 
76  and  should  be  submitted  by  February 
25, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Mcfgaral  H.  McFarlsiid. 
Deputy  Secretary. 

(PR  Doc  97-2631  Piled  2-3-97: 8:45  ami 
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Seif-R«gulatory  Organizations;  Notice 
of  Rllng  of  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Proposing  to  List  and 
Trade  Options  and  LEAPS  on  the  PHLX 
Oil  Service  Index 

January  27, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  January  22, 1997,  the 
Philadelphia  Stock  Exchange  Inc.  Rled 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Philadelphia  Stock  Exchange, 
Inc.  ("PHLX"  or  the  "Exchange") 
pursuant  to  Rule  19b-4  of  the  Seciu-ities 
Exchange  Act  of  1934  ("Act")  proposes 
to  list  and  trade  optitms  and  LEAPS  on 
the  PHLX  Oil  Service  Index  ("Oil 
Service  Index"  or  "Index")  composed  of 
the  stocks  of  15  corporations  involved 
in  the  oil  service  industry. 

n.  Self-Regulatory  Oi^ganization's 
Statement  of  the  Puqiose  of,  and 
Statntiwy  Basis  htt  the  Pn^Mised  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  its 
received  on  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  speciHed  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  signiflcant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  list  for  trading  European 
style  options  on  the  PHLX  Oil  Service 
Index,  a  new  index  developed  by  the 
Exchange.  The  Oil  Service  Index  is 
comprised  of  15  companies  operating  in 
the  oil  service  industry.  The  companies 
included  within  the  index  provide 
drilling  and  production  services,  oil 
field  equipment,  onshore  and  offshore 
drilling  and  support  services  and 
geophysical/reservoir  services.^  The 
Exchange  also  represents  that  the  Oil 
Service  Index  meets  the  generic  criteria 
for  listing  options  on  narrow-based 
indexes  as  set  forth  in  PHLX  Rule 
1009A.  Accordingly,  the  Exchange  is 
submitting  this  proposed  rule  change 
pursuant  to  and  in  accordance  with  the 
procedures  set  forth  in  the 
Commission's  generic  index  approval 
order  ^  and  the  PHLX  proposes  to  list 
and  trade  options  on  the  Lndex  no 
sooner  than  30  days  after  the  filing  date 
of  this  proposed  rule  change. 

Ticker  Symbol:  OSX. 

Settlement  Value  Symbol:  OSV. 


Underlying  Index:  The  PHLX  Oil 
Service  Index  is  a  price  weighted  index 
composed  of  15  stocks  from  the  Oil 
Service  industry  that  are  traded  on 
either  in  the  New  York  Stock  Exchange 
("NYSE")  or  the  NASDAQ  market 
("NASDAQ"),  and  are,  therefore, 
reported  securities  as  defined  in  Rule 
llAa3-l  under  the  Act.  Further,  they  ell 
presently  meet  the  Exchange's  listing 
criteria  for  equity  options  contained  in 
PHLX  Rule  1009  and  are  currently  the 
subject  of  listed  options  on  U.S.  options 
exchanges. 

As  of  December  23, 1996,  the  market 
capitalization  of  all  stocks  in  the  index 
exceeded  $60  billion  and  such 
individual  capitalizations  ranged  &t)m 
$392  miUion  to  $25  billion.  All  15 
component  issues  in  the  Index  had 
monthly  trading  volumes  in  excess  of 
one  million  shares  over  each  of  the  past 
six  months  from  July  through  E)ecember 
1996.  Accordingly,  the  Exchange 
represents  that  with  respect  to  the 
criteria  for  market  capitalization  and 
trading  volume,  the  Index  satisfies  the 
generic  listing  standards  as  stated  in 
PHLX  Rule  1009A.  Further,  the  largest 
single  component  represents  16.6%  of 
the  weight  of  the  index  and  the  five 
highest  weighted  components  do  not  in 
the  aggregate  account  for  more  than 
60%  of  the  weight  of  the  index.  The 
value  of  the  index  is  set  at  75  as  of 
December  31, 1996. 

Index  Calculation:  The  Index  is  a 
price  weighted  index.  To  compute  the 
Oil  Service  Index,  the  following  formula 
would  be  used: 


SP|+SP2-^•     SP| 
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Where: 

SP-  current  stock  price 
divisor  =  number  of  stocks  in  the  index 
Index  Maintenance:  To  maintain  the 
continuity  of  the  Index,  the  divisor  will 
be  adjusted  to  reflect  non-market 
changes  in  the  price  of  the  component 
securities  as  well  as  changes  in  the 
composition  of  the  index.  Changes 
which  may  result  in  divisor  adjustments 
include  but  are  not  limited  to  stock 
splits,  dividends,  spin-offs,  certain 


■On  January  24. 1997,  the  Exchange  filed  with 
the  Commission  an  amendment  ("Amendment  No. 
1")  to  the  proposed  rule  change.  The  amendment, 
among  other  things,  clarifies  what  actions  the 
Exchange  may  take  in  coiuultation  with  the 
Commission  in  the  event  that  the  Index  fails  to  meet 
certain  maintenance  criteria.  Letter  from  Nandita 


rights  issuances  and  mergers  and 
acquisitions. 

The  Exchange  shall  maintain  the 
index  in  accordance  with  the  Generic 
Index  Approval  Order.*  If  the  Index  fails 
at  any  time  to  satisfy  the  maintenance 
criteria  set  forth  in  the  Generic  Index 
Approval  Order,  the  Exchange  will 
immediately  notify  the  Commission  of 
that  fact  and  will  not  open  for  trading 
any  additional  series  of  options  on  the 
Index  unless  failure  is  determined  by 


Yagnik.  Esq.,  New  Product  Development,  PHLX,  to 
Janet  Russell-Hunter,  Esq.,  Special  Counsel,  OfRce 
of  Market  Supervision,  Division  of  Market 
Regulation.  SEC,  dated  January  23, 1997. 

'  A  list  of  the  specific  issues  together  with  their 
number  of  shares  and  percentage  in  the  Oil  Service 


the  Exchange  not  to  be  significant  and 
the  Commission  concurs  in  that 
determination  or  unless  the  continued 
listing  of  options  on  the  PHLX  Oil 
Service  Index.has  been  approved  by  the 
Commission  under  Section  19(b)(2)  of 
the  Act.  In  addition  to  not  opening  for 
trading  any  additional  series,  the 
Exchange  may,  in  consultation  with  the 
Commission,  prohibit  opening  purchase 
transactions  in  series  of  options 


Index  as  of  December  23, 1996  is  attached  to  the 
filing  as  Exhibit  B. 

'  Securities  exchange  Act  Release  No.  34157  (June 
3, 1994).  59  FR  30062  ("Generic  Index  Approval 
Order"). 

*  Supra  note  3. 
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previously  opened  for  trading,  (e.g., 
PHLX  Rule  1010). 

Absent  Commission  approval,  the 
Exchange  will  not  increase  the  number 
of  components  to  more  than  20  or 
decrease  the  number  to  fewer  than  10, 
and  in  no  event  will  the  Exchange 
decrease  the  number  of  components 
within  the  index  to  less  than  nine 
components.  The  PHLX  will  not  make 
any  change  in  the  composition  of  the 
Index  that  would  cause  fewer  than  90% 
of  the  stocks,  by  weight  or  fewer  than 
80%  of  the  total  number  of  stocks  in  the 
index  to  qualify  as  stocks  eligible  for 
equity  options  trading  imder  PHLX  Rule 
1009.  The  Exchange  represents  that  only 
U.S.  companies  are  represented  in  the 
Oil  Service  Index.  However,  if  non-U.S. 
components  (stocks  or  American 
Depositary  Receipts)  are  added  that  are 
not  subject  to  comprehensive 
siuveillance  sharing  agreements 
between  the  PHLX  and  the  primary 
exchange  on  which  the  components  are 
traded,  those  components  will  account 
for  no  more  than  20%  of  the  index  by 
weight 

l^e  PHLX  Oil  Service  Index  value 
will  be  disseminated  every  15  seconds 
during  the  trading  day.  The  PHLX  has 
retained  Bridge  Data  Inc.  to  compute 
and  to  do  all  necessary  maintenance  of 
the  Index.!^  Piusuant  to  PHLX  Rule 
llOOA,  updated  Index  values  will  be 
disseminated  and  displayed  by  means  of 
primary  market  prints  reported  by  the 
Consolidated  Tape  Association  and  over 
the  facilities  of  the  Options  Price 
Reporting  Authority.  The  Index  value 
will  also  be  available  on  broker^ealer 
interrogation  devices  to  subscribers  of 
the  options  information. 

Unit  of  Trading:  Each  options  contract 
will  represent  $100,  the  index 
multiplier,  times  the  Index  value.  For 
example,  an  Index  value  of  200  will 
result  in  an  option  contract  value  of 
$20,000  (100  X  200). 

Exercise  Price:  The  Exercise  prices 
will  be  set  in  accordance  with  PHLX 
Rule  llOlA(a). 

Settlement  Value:  The  Index  value  for 
purposes  of  setting  outstanding  Index 
options  and  Index  LEAPS  contracts 
upon  expiration  will  be  calculated 
based  upon  the  regular  way  opening 
sale  prices  for  each  of  the  Index's 
component  stocks  in  their  primary 
market  on  the  last  trading  day  prior  to 
expiration.  In  the  case  of  the  National 
Mwket  Securities  traded  through 
NASDAQ,  the  first  reported  sale  price 


will  be  used  for  the  final  settlement 
value  for  expiring  Index  options 
contracts.  If  any  of  the  component 
stocks  do  not  open  for  trading  on  the 
last  trading  day  before  expiration,  then 
the  settlement  value  will  be  determined 
in  accordance  with  the  by-laws  and 
rules  of  the  Options  Clearing 
Corporation  ("OCC").* 

Last  Trading  Day:  The  last  trading  day 
will  be  the  Thiirsday  prior  to  the  third 
Friday  of  the  month  for  options  which 
expire  on  the  Saturday  following  the 
third  Friday  of  that  month. 

Trading  Hours:  9:30  a.m.  to  4:10  p^m. 
EST. 

Position  and  Exercise  Limits:  The 
PHLX  Oil  Service  Index  is  an  industry 
index.  The  PHLX  will  employ  position 
pud  exercise  limits  pursuant  to  PHLX 
Rules  100lA(b)(i)  and  1002A. 
respectively.  The  position  and  exercise 
limits  will,  therefore,  be  15,000 
contracts. 

Expiration  Cycles:  Three-months  from 
the  March,  June,  September,  December 
cycle  plus  at  least  2  additional  near- 
term  months.  LEAPS  will  also  be  traded 
on  the  Index  pursuant  to  PHLX  Rule 
110lA(b)(iu). 

Exercise  Style:  Exercise  style  will  be 
European. 

Premium  Quotations:  Premiums  will 
be  expressed  in  terms  of  dollars  and 
fractions  of  dollars  pursuant  to  PHLX 
Rule  1033A.  For  example,  a  bid  or  ofiier 
of  V/z  will  represent  a  premium  per 
options  contract  of  $150  (IV^  x  100). 

The  options  will  be  traded  pursuant 
to  current  PHLX  Rules  governing  the 
trading  of  index  options  (see, 
particularly,  PHLX  Rule  lOOOA  through 
1102A  and  generally  PHLX  Rules  1000 
through  1072).  The  Exchange  also 
represents  that  surveillance  procedures 
currentiy  used  to  monitor  trading  in 
index  options  will  be  applicable  to  this 
Index.  These  procedures  include  having 
complete  access  to  trading  activity  in 
the  underlying  securities  which  are  all 
bBded  on  either  the  NYSE  or  NASDAQ. 
In  addition,  the  Intermaiket 
Surveillance  (koup  Agreement  ("ISG 
Agreement")  dated  July  14, 1983,  as 
amended  pn  January  29, 1990  will  be 


'  Pending  approval  by  the  Commission,  the  PHLX 
proposes  to  utilize  its  own  internal  system's 
calculation  of  index  values  in  certain 
circumstances.  See  SR-PHLX-96-36  Regarding 
Index  Value  Calculation*  by  the  Index  Calculation 
Engine  ("ICE")  System. 


■  The  Commiasion  notes  that  pursuant  to  Article 
XVn,  Section  4  of  the  Options  Clearing 
Corporation's  ("OCC")  by-laws,  OCC  is  empowered 
to  Rx  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further,  OCC  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  (i.e.,  the  value  used 
for  exercise  settlement  purposes)  ordinary  would  be 
determined.  See  Securities  Exchange  Act  Release 
No.  37315  (June  17, 1996).  61  PR  42671  (order 
approving  SR-OCC-9S-19). 


applicable  to  the  trading  of  options  on 
the  Index. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  free 
trade,  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  puBlic 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  the  Burden  on 
Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  at  the  time  of  the  filing. 

nL  Date  of  Eflfectiveneas  of  the 
Pn^MMcd  Rule  Change  and  Timing  far 
Commiasion  Action 

Because  the  foregoing  rule  change 
compUes  with  the  standards  set  forth  in 
the  Generic  Index  Approval  Order,'  it 
has  become  efiiective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder.  Pursuant  to  the  Generic 
Index  Approval  Order,  the  Exchange 
may  not  list  Index  options  for  trading 
prior  to  30  days  after  the  date  that  the 
amended  proposed  rule  change  was 
formally  filed  with  the  Commission.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the  .. 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  sulmiissions 
should  file  six  copies  thereof  with  the  - 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 


'  Supra  note  3. 
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Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nile  . 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will-also  be  available  for 
inspection  and  copying  at  the  principal 
office  at  the  PHLX.  All  submissions 
should  refer  to  File  No.  SR-4»HLX-97- 
02,  and  should  be  submitted  by 
February  25, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

MvRaral  H.  McFarUnd. 

Deputy  Secretary. 

(FR  Doc  97-2629  Filed  2-3-97;  8:45  am) 
COMMM-ei-M 


SMALL  BUSINESS  ADMmiSTRATION 
[DectaraUon  of  DIeaeter  Loan  Area  #2923] 

Nevada;  Declaration  of  Diaaatar  Loan 
Aiaa  (Amandmant  *1) 

In  accordance  with  notices  firom  the 
Federal  Emergency  Management 
Agency,  dated  January  15  and  17, 1997, 
the  above-numbered  Declaration  is 
hereby  amended  to  include  Mineral  and 
Churdull  Counties,  including  the 
Walker  River  Paiute  tribal  lands  located 
in  Lyon,  Churchill,  and  Mineral 
Counties  in  the  State  of  Nevada  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  flooding,  and  mud  and 
land  slides.  This  declaration  is  further 
amended  to  establish  the  incident 
period  for  this  disaster  as  beginning  on 
December  20, 1996  and  continuing 
through  January  17, 1997. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Esmeralda,  Lander  and  Nye  in  the  State 
of  Nevada  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  4, 1997,  and  for  loans  for 
economic  injiuy  the  deadUne  is  October 
3, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


Dated:  January  23, 1997. 
Barnard  Knljk, 

Associate  Adifiinistrator  for  Disaster 
Assistance. 

(FR  Doc  97-2741  Filed  2-3-97;  8:45  am] 
■NJJNQ  OOOt  I 


(Declaration  of  DIaasiar  Loan  Area  «29iq 

New  Yorfc;  Declaration  of  Diaaatar 
Loan  Area,  (Amandmant  #2) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  January  14, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Tompkins  County 
in  the  State  of  New  York  as  a  disaster 
area  due  to  damages  caused  by  severe 
thunderstorms,  high  winds,  rain  and 
flooding  which  occurred  November  8- 
15, 1996. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Cayuga  and  Cortland  in  the  State  of  New 
York  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
February  7, 1997,  and  for  loans  for 
economic  injury  the  deadline  is 
September  9, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  23, 1997. 

Bernard  Kulik, 

Associate  Administrator  for  Disasta" 
Assistance. 

(FR  Doc.  97-2740  Filed  2-3-97;  8:45  am] 

aajjNQ  cooc  Ms-01-r 


[DedaraUon  of  DIeaaler  Loan  Area  #2927] 

Waahington;  Dadaration  of  Diaaatar 
Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  17, 1997, 
I  find  that  King  and  Snohomish 
Counties  in  the  State  of  Washington 
constitute  a  disaster  area  due  to 
damages  caused  by  winter  storms,  land 
and  mud  slides,  and  flooding  beginning 
on  December  26, 1996  and  continuing. 
Applications  for  loans  for  physical 
damages  may  be  filed  until  the  close  of 
business  on  March  18, 1997,  and  for 
loans  for  economic  injury  until  the  close 
of  business  on  October  17, 1997  at  the 
address  listed  below:  U.S.  Small 
Business  Administration,  Disaster  Area 
4  Office,  P.  O.  Box  13795  Sacramento, 
CA  95853-4795.  or  other  locally 
announced  locations.  In  addition, 
applications  for  economic  injury  loans 


from  small  businesses  located  in  the 
contiguous  coimties  of  Chelan,  Island, 
Kitsap,  Kittitas,  Pierce,  Skagit,  and 
Yakima  in  the  State  of  Washington  may 
be  filed  imtil  the  specified  date  at  the 
above  location. 
Interest  rates  are: 


- 

Percent 

For  Physical  Damage: 

Homeowners  with  credit  avail- 

able elsewhere  

8.000 

Homeowners  without  credK  avail- 

able elsewtwe 

4.000 

Businesses  with  credK  available 

elsewhere  „ 

8.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewtiere  

4.000 

Others  (including  non-profit  orga- 

nizations) with  credtt  available 

elsewtwre  

7250 

For  Economic  Injury: 

Businesses  and  small  agricultural 

cooperatives     without     credit 

available  elsewtiere 

4.000 

The  niunber  assigned  to  this  disaster 
for  physical  damage  is  292711  and  for 
economic  injury  the  number  is  935400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  23, 1997. 
Benurd  KuHk, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  97-2742  Filed  2-3-97;  8:45  am] 
BHJJNQ  COOe  801S-«1-P 


OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

Notica  of  Meeting  of  ttta  Induatry 
Sector  Adviaory  Commitlea  on  Small 
and  Minority  Buainaaa  (ISAC 14) 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC  14j  will  hold  a  meeting 
on  February  24, 1997  from  9:45  a.m.  to 
4:00  p.m.  llie  meeting  will  be  open  to 
the  public  from  9:45  a.m.  to  12:45  p.m. 
DATES:  The  meeting  is  scheduled  for 
February  24. 1997,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
4830,  located  at  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC,  imless  otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Millie  Sjoberg,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230,  (202) 
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482-4792  or  Suzanna  Kang,  Office  of 
the  United  States  Trade  Representative, 
600  17th  St.  NW.,  Washington.  DO 
20508.  (202)  395-6120. 
SUPPLEMENTARY  MFORMATION:  The  ISAC 
14  will  hold  a  meeting  on  February  24, 
1997  from  9:45  a.m.  to  4:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 
United  States  Code  and  Executive  Order 
11846  of  March  27. 1975.  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  12:45  p.m.  to 
4:00  p.m.  The  meeting  will  be  open  to 
the  public  and  press  froni  9:45  a.m.  to 
12:45  p.m.  when  other  trade  policy 
issues  will  be  discussed.  Attendance 
during  this  part  of  the  meeting  is  for 
observation  only.  Individuals  who  are 
not  members  of  the  committee  will  not 
be  invited  to  comment. 
Phyllis  Shearer  Joan, 

Assistant  United  States  Trade  Pepresentative, 
Intergovernmental  Affairs  and  Public  Liaison. 
IFR  Doc.  97-2627  Filed  2-3-97;  8:45  am) 

BILUNO  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 
(CQ0  97-«oq 

Chemical  Transportation  Advisory 
Commitlae;  Meeting 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  Chemical  Transportation 
Advisory  Committee  (CTAC)  and  its 
Prevention  Through  People  (PTP)  and 
Vapor  Control  System  (VCS) 
Subcommittees  will  meet  to  discuss 
various  issues  relating  to  the  marine 
transportation  of  hazardous  materials  in 
bulk.  All  meetings  are  open  to  the 
public. 

DATES:  The  meeting  of  CTAC  will  be 
held  on  Thursday.  March  6, 1997,  from 
9  a.m.  to  3  p.m.  The  meetings  of  the  PTP 
and  VCS  Subcommittees  will  be  held  on 
Wednesday.  March  5. 1997,  from  9:30 


a.m.  to  3  p.m.  Written  material  and 
requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  February  26. 1997. 

ADDRESSES:  The  CTAC  meeting  will  be 
held  in  room  6200,  Nassif  Building,  400 
Seventh  St.  SW.,  Washington,  DC.  The 
PTP  and  VCS  Subcommittee  meetings 
will  be  held  in  room  1301  and  6103, 
respectively,  at  U.S.  Coast  Guard 
Headquarters.  2100  Second  St.  SW.. 
Washington.  DC.  Written  material  and 
requests  to  make  oral  presentations 
should  be  sent  to  Commander  Kevin  S. 
Cook,  Commandant  (G-4vISO-3),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
St.  SW..  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Kevin  S.  Cook.  Executive 
Director  of  CTAC.  or  Lieutenant  J.J. 
Plunkett,  Assistant  to  the  Executive 
Director,  telephone  (202)  267-0087,  fax 
(202) 267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agendas  of  Meetings 

Chemical  Transportation  Advisory 
Committee  (CTAC).  The  agenda 
includes  the  following: 

(1)  Progress  report  from  the 
Prevention  through  People  (PTP) 
Subcommittee. 

(2)  Progress  report  from  the  ad-hoc  46 
CFR  Part  152  Subcommittee. 

(3)  Progress  report  from  the  Vapor 
Control  System  (VCS)  Subcommittee. 

(4)  Status  of  the  implementation  of 
Navigation  and  Vessel  Inspection 
areolar  (NVIC)  no.  1-96,  Safety 
Standards  for  the  Design  and  Operation 
of  a  Marine  Vapor  Control  System  at 
Tank  Barge  Cleaning  Facility. 

(5)  Potential  hazardous  materials 
release  and  the  grounding  of  the  M/T 
Igloo  Moon  off  Key  Biscayne,  FL. 

(6)  Union  Carbide's  PTP  efforts  to 
prevent  the  release  of  hazardous 
materials. 

(7)  Status  of  the  Hazardous  Substance 
Response  Plan  rulemaking  and 
workshops. 

(8)  Overview  of  the  information 
available  from  the  Marine  Safety 
Newsletter  and  World  Wide  Web. 

Vapor  Control  System  (VCS) 
Subcommittee.  The  agenda  includes  the 
following: 

(1)  Review  the  minutes  from  the 
meeting  conducted  on  January  29, 1997. 
in  Houston.  TX. 

(2)  Discuss  work  completed  by  facility 
VCS  work  group. 

(3)  Discuss  work  completed  by  vessel 
VCS  work  group. 


Prevention  through  People  (PTP) 
Subcommittee.  The  agenda  includes  the 
following: 

(1)  Complete  discussions  on 
recommended  revisions  to  Accident 
Investigation  Form  (CG-2692)  which 
address  human  factors  issues. 

(2)  Discuss  near  accident  reporting 
scheme  and  how  information  collected 
can  be  used  to  share  lessons  learned 
with  the  marine  transportation  industry. 

(3)  Review/discuss  the  safety  check 
off  lists  used  during  loading  operations. 
Determine  "best  practices"  which  can 
be  shared  with  vessels  and  facilities. 

Procedural 

All  meetings  are  open  to  the  pubUc 
At  the  Chairperson's  discretion, 
members  of  the  public  may  make  oral 
presentations  during  the  meetings. 
Persons  wishing  to  make  oral 
presentations  at  the  meeting  should 
notify  the  Executive  Director  no  later 
than  February  26. 1997.  Written 
material  for  distribution  at  the  meeting 
should  reach  the  Coast  Guard  no  later 
than  February  26, 1997.  If  a  person 
submitting  material  would  like  a  copy 
distributed  to  each  member  of  the 
committee  or  subcommittee  in  advance 
of  the  meetings,  that  person  should 
submit  25  copies  to  the  Executive 
Director  no  later  than  February  19. 1997. 

Information  on  Services  for  the 
Disabled 

For  information  on  facilities  or 
services  for  the  disabled  or  to  request 
special  assistance  at  the  meeting, 
contact  Lieutenant  Plunkett  as  soon  as 
possible. 

Dated:  January  27. 1997. 

Jaeeph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  97-2634  Filed  2-3-97;  8:45  am) 

BUJNO  COM  4110-14-H 


[CQDt7-00S| 

Technology  Symposium  on  Vessel 
Traffic  Services;  Meeting 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is 
undertaking  an  effort  to  identify  the 
minimum  requirements  and  capabilities 
a  Vessel  Traffic  Service  (VTS)  must  have 
to  serve  its  wide  range  of  users.  This 
effort  will  form  the  basis  for  the  Coast 
Guard  to  propose  to  Congress  a  viable 
production  program  for  a  VTS  that  takes 
advantage  of  available,  off-the-shelf  and 
open  architecture  systems  that  are 
inexpensive  to  build  and  operate.  To 
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this  end.  the  Coast  Guard  will  sponsor 
a  Technology  Symposium  on  VTS 
systems.  The  symposium  will  feature 
oral  presentations  by  industry  about 
VTS  technology. 

DATES:  The  Symposium  will  be  held  on 
February  12. 1997  from  8:30  a.m.  to  4:45 
p.m. 

ADDRESSES:  The  Symposium  will  be 
held  at  the  Hyatt  Regency  Hotel  Crystal 
City.  2799  Jefferson  Davis  Highway, 
Arhngton,  Virginia. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Gene  Lockhart  (USCG)  (202)  267-2813; 
Robert  Perris  (USCG)  (202)  267-2220; 
FAX  (202)  267-4018. 
SUPPIEMBITARY  INFORMATION:  The 
preliminary  agenda  for  the  Symposium 
is  as  follows:  0800-0830  Registration; 
0830-0835  Welcome;  0835-0900 
Announcements;  0900-1145  Industry 
Presentations  by  CDA  Corp.,  Denbridge 
Digital  Limited.  GP&C  Sweden  AB. 
Hughes  Aircraft  Company,  Kongsbeig 
Norcontrol;  1145-1300  Lunch  Break; 
1300-1630  Industry  Presentations  by 
Lockheed  Martin  Corp.,  Meteor 
Communication  Corp..  Newcomb 
Communications  Corp..  Computer 
Sciences  Corp.,  Ross  Engineering,  STN 
Atlas  Elektronic;  1630-1645  Closing 
Remarks. 

The  Hyatt  Regency  Hotel  Crystal  City 
is  located  at  the  southern  end  of  Crystal 
City  near  National  Airport.  The  hotel's 
phone  number  is  (703)  418-1234/7226. 

Dated:  January  29, 1997. 

Fraderic  N.  Sqidra*. 

Captain,  U.S.  Coast  Guard,  Acting  Director 
of  Acquisition. 

|PR  Doc  96-2634  Filed  2-3-95;  8:45  am] 

I  COM  4ti«-i4-M 


Surface  Transportation  Board 
tSTB  FInanoe  DockM  No.  3333q 

Lmanie  and  Susquehanna  Raihrvay 
Company— Laaaa  and  Opsfatton 
EMmpllon— Luzama  Coimty  Rail 
Corporation,  F  A  L  Realty,  Inc^  and 
SUBCO  UtiHtlea,  inc. 

Luzerne  and  Susquehanna  Railway 
Company  (LS).  a  Class  in  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  to  lease  and 
operate  certain  lines  of  Luzerne  County 
Rail  Corporation  (LCRC).  F  &  L  Realty. 
Ina  (F  &  L),  and  SUBCO  Utilities,  Inc. 
(SLIBCO),  located  in  Luzerne  and 
Lackawanna  Counties.  PA.  The 
proposed  transaction  was  to  have  been 
consummated  as  soon  as  possible  after 
the  January  20,  1997  effective  date  of  the 
exemption. 

The  lines  involved  are  described  as 
follows:  (1)  approximately  1.7  miles  of 


rail  line  owned  by  LCRC  and  F  &  L 
between  milepost  10.0  at  the  north  side 
of  Montage  Road  Crossing  and  milepost 
10.5  at  Little  Virginia  (the  Dunmore 
Secondary  Track);  and  between 
milepost  3.7  at  Little  Virginia  and 
milepost  2.5  at  Runaround  Switch  (the 
Brady  Industrial  Track);  and  (2)  the 
Minooka  Industrial  Track  owned  by 
SLIBCO  for  its  entire  1.5-mile  length 
from  Runaround  Switch  to  the  end  of 
the  track  at  Davis  Street  (the  Minooka 
line).  LS  will  lease  and  operate  rail  lines 
totaling  approximately  3.2  miles. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33338,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington.  DC  20423  and  served  on: 
Eric  B.  Lee,  Esq.,  501  Plaza  Drive, 
Vestal,  NY  13850. 

Decided:  January  27, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vemmi  A.  Williams, 
Secretary. 

[PR  Doc.  97-2699  Filed  2-3-97;  8:45  am] 
8IUMQ  CODE  «1S-«0-P 


Surface  Transportation  Board, 
Transportation 

[STB  Finance  Dodwt  Na  33290]  > 

Sauit  Ste.  Marie  Bridge  Company- 
Acquisition  and  Operation 
Exemption— Lines  of  Union  Pacific 
Railroad  Company 

Sault  Ste.  Marie  Bridge  Company 
(SSMB),  a  Class  m  rail  carrier,  has  filed 
a  notice  of  exemption  under  49  CFR 
1150.41  to  acquire  and  operate 
approximately  220  miles  of  rail  lines  of 
Union  Pacific  Railroad  Company  (UP)  in 
the  Upper  Peninsula  of  Michigan  and 
northern  Wisconsin.  The  lines  to  be 
acquired  and  operated  are:  (1)  The 
Escanaba  Subdivision,  extending  froni 
milepost  4.0  near  Duck  Creek,  WI,  to 
LS&I  milepost  74.50  at  Ishpeming,  MI,. 


a  distance  of  178.25  miles.  (There  are 
milepost  equations  at  Menominee,  MI, 
where  milepost  49.99  =  milepost  51.00, 
and  at  Escanaba,  MI,  where  milepost 
116.49  =  milepost  117.00.)  2;  (2)  The 
Iron  Mountain  Branch,  extending  horn 
milepost  0.0  at  Powers,  MI  (connection 
with  the  Escanaba  Subdivision)  to 
milepost  30.24  at  Antoine,  MI,  a  total 
distance  of  32.01  miles.  (The  Iron 
Mountain  Branch  includes  1.30  miles  of 
trackage  rights  over  E&LS  between  UP 
mileposts  28.45  and  29.60  at  Antoine, 
and  a  1.62-mile  industrial  park  spur  at 
Antoine.);  (3)  The  Niagara  Industrial 
Lead,  extending  bom  milepost  -0.40  at 
Quinnesec,  MI  (connection  with  the 
Iron  Mountain  Branch)  to  milepost  3.75 
at  Niagara,  WI,  a  distance  of  4.15  miles.; 
and  (4)  The  Palmer  Industrial  Lead, 
extending  from  milepost  0.0  at  Cascade 
(connection  with  the  Escanaba 
Subdivision)  to  milepost  6.06  at  Palmer, 
MI,  a  distance  of  6.06  miles.  (The 
Palmer  Industrial  Lead  currently  is  out 
of  service.)  SSMB  also  will  acquire  by 
assignment  from  UP  incidental  trackage 
rights  over  lines  of  LS&I  between  Eagle 
Mills  Jet.  and  Eagle  Mills,  MI,  a  distance 
of  approximately  3  miles,  and  between 
Empire  Jimction  and  Empire  Mine,  MI, 
a  distance  of  approximatery  2  miles,  and 
over  lines  of  Fox  Valley  &  Western  Ltd. 
between  Duck  Creek  and  Green  Bay,  WI, 
a  distance  of  approximately  4  miles. 

The  scheduled  consummation  date 
originally  was  January  20, 1997,  but 
SSMB  extended  it  to  January  24, 1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10S02(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33290,  must  be  filed  with 
the  Sur&ce  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W,, 
Washington.  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served 
on:  Janet  H.  Gilbert.  6250  North  River 
Road,  Suite  9000.  Rosemont,  IL  60018 
and  Robert  H.  Wheeler,  Two  Prudential 


■  On  lanuary  6. 1997.  Inland  Steel  Company  and 
LTV  Steel  Company,  Inc.,  jointly  filed  a  petition  to 
reject  the  notice  of  exemption  or  to  revoke  the 
exemption.  Simultaneously,  they  iiled  a  petition  to 
stay  the  effectiveness  of  the  notice  of  exemption 
pending  a  ruling  on  the  petition  to  reject  or  revoke. 
The  stay  request  was  denied  by  decision  served 
January  24, 1997.  The  petition  to  reject  or  revoke 
will  be  bandied  in  a  separate  decision. 


'  Trackage  between  Negaunee,  MI.  and 
Ishpeming  is  owned  and  operated  jointly  by  UP, 
Wisconsin  Central  Ltd.  (WCL),  and  the  Lake 
Superior  &  Ishpeming  Railroad  Company  (LSAJ). 
Reflecting  this  arrangement,  changes  in  milepost 
numbering  occur  at  West  Wye  near  Negaunee, 
where  milepost  176.85  and  WCL  milepost  164.49 
designate  the  same  point,  and  again  at  Euclid 
Avenue  Yard  in  Ishpeming,  where  WCL  milepost 
170.70  and  LS&I  milepost  73.79  designate  the  same 
point.  The  Escanaba  Subdivision  includes  industry 
trackage  at  Menominee/Marinette  jointly  owned  or 
operated  with  the  Escanaba  A  Lake  Superior 
Railroad  Company  (EltLS). 
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Plaza,  45th  Floor.  180  North  Stetson 
Avenue,  Chicago.  IL  60601. 

Decided:  January  28, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 

(PR  Doc.  97-2696  Piled  2-3-97;  8:45  am] 
BHXMO  OOOE  4«1fr-0»-P 

pre  Rnance  Ooclist  Na  33332]  > 

Summit  View  Incorporated— Corporate 
Family  Exemptiorv— Continuance  In 
Control  of  the  Youngatown  Belt 
Railroad  Company 

Summit  View  Incorporated  (Siunmit) 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  its  subsidiary. 
The  Youngstown  Belt  Railroad 
Company  (YBRR),  upon  YBRR's 
becoming  a  Class  m  rail  carrier.  Hie 
transaction  was  to  have  been 
consiunmated  shortly  after  December 
31, 1996,  the  effective  date  of  the 
exemption. 

YBRR,  a  noncarrier,  has  concurrently 
filed  a  notice  of  exemption  in  The 
Youngstown  Belt  Railroad  Company- 
Lease  and  Operation  Exemption — 
Wdrren  S"  Trumbull  Railroad  Company, 
STB  Finance  Docket  No.  33333,  to  lease 
and  operate  approximately  12.9  miles  of 
rail  line,  togeUier  with  incidental 
trackage  ri^ts,  owned  by  another 
Summit  si^idiary,  The  Warren  and 
Trumbull  Raihxrad  Company  (WTRC); 
and  (2)  to  acquire  and  operate  2.4  miles 
of  connected  rail  line  owned  by  CSX 
Transportation,  Inc.  (CSXT)  via 
simultaneous  assignment  of  WTRC's 
rights  under  a  Track  Lease/Operating 
Agreement  with  CSXT,  a  total  of  15.3 
miles  of  rail  line,  exclusive  of  the  . 
incidental  trackage  rights,  located  in 
Mahoning  and  Trumbull  Counties.  OH. 

Summit  controls  four  other 
nonconnecting  Class  QI  rail  carriers:  the 
Ohio  &  Pennsylvania  Railroad 
Company;  the  Ohio  Central  Railroad, 
Inc.;  the  Ohio  Southern  Railroad,  Inc.; 
and  the  Youngstown  &  Austintown 
Railroad,  Inc. 

Summit  has  filed  its  notice  of 
exemption  under  49  CFR  1180.2(d)(3)  as 
the  proposed  ccmtinuance  in  control  is 
a  corporate  family  transaction\  Summit 
states  that:  Summit,  YBRR  and  WTRC 
are  members  of  the  same  corporate 
family;  and  that  the  transactions 
involved  will  not  result  in  any  adverse 
changes  in  service  leveb,  significant 
operational  changes,  or  a  change  in  the 


competitive  balance  with  carriers 
outside  Summit's  corporate  family.  The 
transaction  therefore  is  exempt  from  the 
prior  approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(3). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III 
railroad  carriers.  Because  this 
transaction  involves  Class  III  rail 
carriers  only,  the  Board,  under  the 
statute,  may  not  impose  labor  protective 
conditions  for  this  transaction. 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  * 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33332,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
Kelvin  J.  Dowd.  Slover  &  Loftus,  1224 
Seventeenth  Street,  N.W.,  Washington. 
DC  20036. 

Decided:  January  29, 1997. 

By  tlie  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
V8faanA.WiIliaiiis. 
Secretary. 
[FR  Doc  97-2697  Filed  2-3-97;  8:45  am] 


■  This  notice  axrects  and  supersedes  the  notice 
in  this  proceeding  that  was  served  on  January  24, 
1997,  and  published  the  same  date  at  62  FR  3735. 


[STB  Dodwt  Na  AB-187  (8ub-Na  1175)] 

Conaolktartad  Rail  Corporation— 
Abandonment— in  Huntingdon  County, 
PA 

The  Board  has  issued  a  certificate 
authorizing  Consolidated  Rail 
Corporation  (Conrail)  to  abandon  its 
1.60-mile  Mt.  Union  Industrial  Track, 
from  milepost  0.0  to  milepost  1.60,  in 
the  Borough  of  Mt.  Union,  Htmtingdon 
Coimty,  PA.  The  abandonment  was 
granted  subject  to  standard  employee 
protective  conditions. 

The  abandonment  certificate  will 
become  effective  on  Mart±  6, 1997, 
imless  the  Board  finds  that  a  financially 
responsible  person  has  offered  financial 
assistance  (through  subsidy  or  purchase) 
to  enable  rail  service  to  be  continued. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Board  and 
Conrail  by  February  14, 1997. 

Any  offers  of  financial  assistance 
(Cff'A)  must  be  filed  with  the  Board  and 
Conrail  no  later  than  February  14, 1997. 


The  following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer 
"Office  of  Proceedings.  AB-OFA."  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  ana  procedures  regarding 
finantnal  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10904 
and  former  49  CFR  1152.27.  •  Requests 
for  public  use  conditions  must  conform 
with  former  49  CFR  1152.28(a)(2). 

Decided:  January  29, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  97-2698  Filed  2-3-97: 8:45  am) 
HLUNQ  COM  4*18 


[STB  Oodwt  Na  AB-2Z7  (8ub-Na  7X)] 

Wheeling  &  Lake  Erie  Railway 
Company— AtMTKlonmant  Exemption— 
in  Wyandot  County.  OH 

AQBICY:  Siuiace  Transportation  Board. 

Transportation. 

AcnoN:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  fittm  the  prior  approval 
requirements  of  49  U.S.C.  10903  the 
abandonment  by  the  Wheeling  k  Lake 
Erie  Railway  Company  of  its  2.3-mile 
Carey  Spiu-  line  between  milepost  55.3 
and  milepost  53.0  near  Carey,  in 
Wyandot  Coimty,  OH,  subject  to  labor 
protective  conditions  and  an 
environmental  condition. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March  6, 
1997.  Formal  expressions  of  intent  to 
file  an  C»^A  >  under  49  CFR 
1152.27(cK2)  and  requests  for  interim 
trail  use/rail  banking  under  49  CFR 
1152.29  must  be  file^  by  February  14, 
1997;  petitions  to  stay  must  be  filed  by 
February  19, 1997;  requests  for  a  public 
use  condition  imder  49  CFR  1152.28 
must  be  filed  by  February  24, 1997;  and 
petitions  to  reopen  must  be  filed  by 
March  3, 1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  No.  AB-227  (Sub-No.  7X): 
(1)  Office  of  the  Secretary,  Case  Control 


■  Although  final  rules  in  Abandonment  and 
Discontinuance  of  Rail  Lines  and  Hail 
Transportation  under  49  U.S.C.  10903,  STB  Ex 
Parte  No.  537  (STB  served  Dec.  24,  1996)  went  into 
effect  on  January  23. 1997,  this  abandonment 
application  %vas  Tiled  before  that  date  and,  therefore, 
we  have  processed  the  application  under  the  former 
regulations  and  will  continue  to  use  them  in  this 
proceeding  to  process  an  OFA,  if  one  is  filed. 

■  See  Exempt,  of  Rail  Atmndoninent — Offen  of 
Finan.  Atiim.,  4  LCC2d  164  (1967). 
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Branch.  Surface  Transportation  Board. 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423,  and  (2)  William 
C  Sippel,  Oppenheimer  Wolff  & 
Donnelly,  Two  Prudential  Plaza,  45th 
Floor,  180  North  Stetson  Avenue, 
Chicago,  IL  60601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPI^MQfTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W... 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  January  23, 1997. 


By  the  Board,  Chairman  Moigan  and  Vice 
Chairman  Owen. 

Vemoa  A.  Williams, 

Secretary.  » 

IFR  Doc.  97-2695  Filed  2-3-97;  8:45  am] 

BKJJNQ  OOOC  4t15-00-P 


UNUEO  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ot>)ects  Imported 
for  Exhibition;  Detennlnations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985,  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359,  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1989),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Exiles  and  Emigres:  The  Flight  of 
European  Artists  from  Hitler"  (See 


list  1),  imported  firom  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 
exhibit  objects  at  The  Los  Angeles 
County  Museum  of  Art  fiom  on  or  about 
February  22, 1997,  through  May  22, 
1997,  is  in  the  national  interest.  Public 
Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  31, 1997. 
Les  Jin, 

General  Counsel. 

IFR  Doc.  97-2827  Filed  1-31-97;  12:01  pm) 
BoiMQ  oooe  atso-oi-H 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Neila  Sheahan,  Assistant  General 
Counsel,  at  202/619-5030,  and  the  address  is  Room 
700,  U.S.  Information  Agency.  301  4th  Street,  SW., 
Washington,  DC  20547-0001 
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DEPARTMENT  OF  EDUCATION 

Impact  Aid  and  Grants;  Special 
Application,  Amendment  Filing  Date 
Extension 

AQENCY:  Department  of  Education. 
ACTION:  Extension  of  notice  announcing 
a  special  application  and  amendment 
filing  date  for  certain  Impact  Aid  fiscal 
years  (FYs)  1995  and  1996  section  8002 
grants  and  FY  1997  section  8003  grants. 

summary:  On  Friday.  December  13, 
1996,  the  Secretary  announced  in  the 
Federal  Register  (61  FR  65924)  a  special 
filing  date  of  January  31, 1997,  for  the 
submission  of  applications  or 
amendments  for  certain  Impact  Aid  FYs 
1995  and  1996  section  8002  grants  and 
FY  1997  section  8003  grants.  As  a  result 
of  several  legislative  amendments  to  the 
Impact  Aid  statute  (Title  Vm  of  the 


Elementary  and  Secondary  Education 
Act),  it  was  necessary  to  provide 
additional  time  to  certain  local 
educational  agencies  (LEAs)  described 
below,  which  are  affected  by  the 
amendments,  to  file  new  or  amended 
applications  for  certain  fiscal  years  for 
which  the  general  annual  filing  dates  ' 
have  passed.  Due  to  unavoidable  delays 
in  the  production  and  distribution  of 
those  past  year  appUcation  packages, 
the  Secretary  extends  that  special  filing 
date. 

EFFECTIVE  DATE:  This  notice  annoimcing 
an  extension  of  a  special  filing  date 
until  February  28,  1997,  for  the 
specified  Impact  Aid  FYs  1995  and  1996 
section  8002  grants  and  FY  1997  section 
8003  grants  is  effective  February  4, 
1997.  The  deadline  date  for  the 
transmittal  of  comments  on  those 


applications  by  State  Educational 
Agencies  is  March  17, 1997. 
SUPPLEMENTARY  INFORMATION:  The 
categories  of  Impact  Aid  applicants  and 
the  basis  and  fiscal  years  for  which  new 
or  amended  applications  for  past  years 
may  be  filed,  were  specified  in  detail  in 
the  December  13  notice,  and  are 
svunmarized  again  at  the  end  of  this 
section.  In  all  three  cases,  the  specified 
section  8002  or  8003  applications  or 
amendments  for  past  fiscal  years  must 
be  filed  by  February  28, 1997.  The^O- 
day  extended  deadline  provision  (with 
a  10  percent  payment  reduction  penalty) 
in  section  8005(d)  of  the  Impact  Aid 
statute  is  not  applicable  to  appfications 
or  amendments  that  are  submitted 
under  this  extension  as  a  result  of  the 
congressional  amendments  for  the 
otherwise  closed  fiscal  years  specified 
in  the  following  table. 


New  Impact  Aid  Application  and  Amendment  Fiung  Dates 


Type  of  applicant 

Section  8002 

Section  8003(0 

Section  8003 


Basis  for  extension 


Eligit)ility  t>ased  on  former  districts  for  consolidated  districts  pre- 
viously eitgttile  under  section  2(c)  of  P.L  81-874. 

Eligibility  and  payments  for  heavily  impacted  LEAs  based  on  sec- 
ond preceding  year  student  revenue  or  tax  data. 

Eligibility  and  payment  for  children  under  section  8003(a)(1)(F)  or 
(G)  t>ased  on  such  children  numbering  at  least  1 ,000  in  average 
daily  attendance  or  equal  to  at  least  10  percent  of  total  average 
daily  attendance. 


Affected  fiscal  year 


FY  1995  or  1996, 

or  both. 
FY  1997 


FY  1997 


New  filing  date 


Feb.  28. 1997. 
Feb.  28,  1997. 
Feb.  28, 1997. 


FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Impact  Aid  Program,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW,  4200 
Portals.  Washington,  DC  20202-6244. 
Telephone:  (202)  260-3858.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

(CaUlog  of  Federal  Domestic  Assistance 
Number  84.041) 

Program  Authority:  20  U.S.C  7705. 

Dated:  )ajiuaiy  29, 1997. 

GwaU  N.  Tinzzi. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

IFR  Doa  97-2646  Filed  2-3-97;  8:45  am] 
MJJNa  cooc  4ooe-ei-p 


DEPARTMENT  OF  EDUCATION 

Impact  AM;  Grant  Application  Deadline 
Extension 

AQENCY:  Department  of  Education. 
ACTION:  Notice  extending  the 
application  deadline  date  for  Impact 


Aid  fiscal  year  1997  section  8002  gnmts 
and  fiscal  year  1998  section  8003  grants. 

SUMMARY:  The  Secretary  extends  the 
deadline  date  for  the  submission  of 
apphcations  for  Impact  Aid  fiscal  year 

1997  section  8002  grants  and  fiscal  year 

1998  section  8003  grants  to  February  28, 
1997.  Impact  Aid  regulations  at  34  CFR 
222.3  specify  that  the  annual 
application  deadline  is  January  31.  Due 
to  unavoidable  delays  in  the  production 
and  the  distribution  of  the  application 
packages,  the  Secretary  extends  the 
deadline  for  the  potential  appUcants 
under  sections  8002  and  8003  for 
Impact  Aid  assistance  for  the  respective 
years  specified.  Section  8003  applicants 
should  use  a  survey  date  for  their 
student  counts  that  is  at  least  three  days 
after  the  start  of  the  1996-97  school  year 
and  before  the  extended  deadline  of 
February  28, 1997. 

EFFECTIVE  DATE:  Tbis  notice  extending 
the  application  deadline  date  to 
February  28, 1997,  for  Impact  Aid  fiscal 
year  1997  section  8002  grants  and  fiscal 
year  1998  section  8003  grants  is 
efi^ective  February  4, 1997.  The  deadline 
date  for  the  transmittal  of  coipments  on 
those  applications  by  State  Educational 
Agencies  is  March  17, 1997.  The 


Secretary  will  also  accept  and  approve 
for  payment  any  otherwise  approvable 
application  that  is  received  on  or  before 
the  60th  calendar  day  after  February  28, 
1997,  which  is  April  29, 1997.  However, 
any  applicant  meeting  the  conditions  of 
the  preceding  sentence  will  have  its 
payment  reduced  by  10  jjercent  of  the 
amount  it  would  have  received  had  its 
application  been  filed  by  February  28, 
1997. 

FOR  APPLICATIONS  OR  INFORMATION 
CONTACT:  Impact  Aid  Program,  U.S. 
Department  of  Education,  600 
Independence  Avenue  SW,  Room  4200 
Portals,  Washington,  DC  20202-6244. 
Telephone:  (202)  260-3858.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Waiver  of  Rulemaking 

Section  222.3,  which  establishes  the 
annual  January  31  Impact  Aid 
application  deadline,  is  currently  in 
e^ct.  However,  due  to  imavoidable 
delays  in  the  production  and 
distribution  of  the  application  packages, 
applicants  may  not  have  sufficient  time 
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to  comply  with  that  annual  deadline. 
Because  this  amendment  makes  a 
procedtual  change  for  this  year  only  as 
a  result  of  unique  drciunstances, 
proposed  rulemaking  is  not  required 
imder  5  U.S.C.  5S3(b)(A).  In  addition, 
the  Secretary  has  determined  under  5 


U.S.C.  5S3(b)(B)  that  proposed 
rulemaking  on  this  one-time  suspension 
of  the  regulatory  deadline  date  is 
impracticable,  lumecess^y,  and 
contrary  to  the  public  interest. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.041) 


Pragram  Authority:  20  U.S.C  770S. 
Dated:  January  29, 1997. 
GeraM  N.  nrmzi. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc  97-2647  Filed  2-3-47;  8:45  am] 
BILUNQ  OOOC  4000-01-P 
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DEPARTMErfT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[OJP  (OJJDP)  No.  1106] 

RIN  1121-ZA56 

Training  and  Technical  Assistance  for 
National  Innovations  to  Reduce 
Disproportionate  Minority  Confinement 
(The  Deborah  Ann  Wysinger  Memorial 
Program) 

AGENCY:  OfBce  of  Justice  Programs 
(OJP),  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP),  U.  S. 
Department  of  Justice. 
ACTION:  Resolicitation  for  award  of 
cooperative  agreement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  public  resolicitation  of 
the  above-cited  program.  Peer  review  of 
applications  responding  to  the  initial 
solicitation  resulted  in  the  finding  that 
none  was  sufficiently  responsive  to 
warrant  funding. 
DATES:  Applications  must  be 
postmarked  or  delivered  on  or  before 
April  7, 1997.  Mailed  applications  must 
be  received  by  April  14, 1997. 
AOORESSES:  The  application  and  five 
copies  should  be  mailed  to:  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  c/o  Juvenile  Justice  Resoiuce 
Center,  1600  Research  Bisulevard,  Mail 
Stop  2K,  Rockville,  MD  20850;  301/235- 
5535. 

Note:  In  the  lower  left-hand  comer  of  the 
envelope,  you  must  clearly  write,  "Training 
and  Technical  Assistance  for  National 
Innovations  to  Reduce  Disproportionate 
Minority  Confinement." 

FOR  FURTHER  MFORMATKM  CONTACT. 
Robin  V.  Delany-Shabazz.  Program 
Manager,  Training  and  Technical 
Assistance  Divisi(m,  (202)  307-9963,  or 
by  e-mail  to:  delany@Ojp.usdoj.gov. 
SUPPtaCNTARY  INFORMATION: 

Purpose: 

To  reduce  the  disproportionate 
confinement  of  minority  juveniles  in 
secure  detention  and  confinement 
bdlities  nationwide. 

Background 

This  program  implements  Section 
261  (a)(8)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  (JJDP)  Act  of 
1974,  as  amended.  National  data  and 
studies  have  shown  that  children  of 
color  are  over-represented  in  seciue 
juvenile  and  criminal  justice  facilities 
across  the  country  in  comparison  to 
their  percentage  in  the  lood  population. 
A  major  contribtiting  factors  is  that  the 
structure  of  justice  decision  making 
often  disadvantages  nmuvity  youth. 


This  is  true  even  when  controlling  for 
socio-economic  characteristics  and  legal 
variables  such  as  types  of  offense  and 
prior  delinquent  history.  Accordingly, 
in  the  1986  reauthorization  of  the  J^P 
Act,  Cdngress  amended  the  Pari  B 
Formula  Grants  Program  State  plan 
requirements  to  include  a  new  State 
plan  requirement  addressing  the 
disproportionate  confinement  of 
minority  juveniles  where  it  exists.  The 
Office  of  juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  issued 
regtilations  requiring  States 
participating  in  the  Formula  Grants 
Program  to  gather  and  analyze  data  on 
disproportionate  minority  confinement 
(DMC)  and,  depending  on  the  findings, 
to  design  strategies  to  address  the  issue. 
A  Special  Emphasis  discretionary  grant 
program  was  developed  to  demonstrate 
model  approaches  in  five  competitively 
selected  pilot  States  (Arizona,  Florida, 
Iowa,  North  Carolina,  and  Oregon). 
Funds  also  were  awarded  to  a  national 
contractor  to  provide  technical 
assistance  to  both  the  pilot  States  and 
other  States,  to  evaluate  their  efforts, 
and  to  share  relevant  information 
nationwide.  By  1995,  Special  Emphasis 
awards  had  been  made  to  support  12 
demonstration  projects  to  test 
innovative  DMC  interventions  designed 
by  States  and  local  communities. 

Despite  these  activities,  many  factors 
contributing  to  over  representation  of 
minorities  in  secure  facilities  remain 
unchanged,  or  are  even  more  prevalent, 
as  refiected  in  the  widespread  disparity 
in  juvenile  case  processing,'  the  paucity 
and  poor  quality  of  support  services  and 
resources,  increased  numbers  of 
children  living  in  poverty,  continuing 
disintegration  of  family  structure,  teen 
pregnancy,  drug  use,  truancy  and 
dropouts,  gang  activity,  and  increased 
availability  of  gims  and  drugs.  Hie 
impact  of  these  factors  is  greatest  in 
minority  commimities.  The 
consequence  of  not  addressing 
contributing  factors  was  highlighted  in 
the  October  1995  report  fitim  the 
Sentencing  Project.  Young  Black 
Americans  and  the  Criminal  Justice 
System:  Five  Years  Later.  This  report 
revealed  that  nationwide  one  in  three 
black  men  in  the  20-29  age  group  is 
imder  the  supervision  of  the  justice 
system  (in  prison  or  jail;  on  probation  or 
parole)— up  from  one  in  four  in  1990.^ 
Many  of  these  are  graduates  of 
dependency  courts,  social  services  and 
juvenile  justice  systems  that  Called  to 
address  their  needs  and  prevent 
recurring  crime. 

Current  and  previous  efforts  to 
address  over  representation  yield  two 
fundamental  lessons.  One  is  that 
systemic,  cooununity  wide 


interventions  are  necessary  to  reduce 
DMC.  The  other  is  that  each  jurisdiction 
must  assess  the  magnitude,  extent,  and 
nature  of  the  disparity.  The  experience 
of  the  pilot  States  makes  it  clear  that 
people  are  able  to  reach  consensus  on 
corrective  actions  only  by  gaining  a  full 
imderstanding  of  what  leads  to 
disproportion,  including  social 
conditions,  social  and  justice  policies 
and  the  juvenile  justice  system. 
Specifically  this  entails  assessing  at 
what  points  within  and  prior  to  juvenile 
justice  system  processing 
disproportionaiity  begins  to  appear  or 
increase.  How  does  police  discretionary 
action  prior  to  arrest  (decision  to  divert) 
or  the  processes  and  decisions  relative 
to  detention,  adjudication,  probation, 
sentencing  or  aftercare  afiiect 
disproportionaiity?  What  impact  do 
environmental  and  social  factors  have 
on  disproportionaiity?  Field 
assessments  and  State  site  evaluations 
have  also  generated  useful  information. 
OJJDP  recognizes  the  need  to  foster 
development  and  documentation  of 
iimovative  and  effective  strategies 
nationwide  using  training,  technical 
assistance,  information  dissemination, 
provision  of  practical  and  targeted 
resource  tools,  and  public  education. 

To  help  meet  that  need,  OJJDP  is 
issuing  this  competitive  solicitation  for 
innovative  proposals  to  implement  a 
three-year  national  training,  technical 
assistance,  and  information 
dissemination  initiative.  It  will  be 
focused  on  improving  the  ability  of 
States,  selected  local  jurisdictions  and 
OJJDP  key  grantees  to  address  from 
systemic  and  community  wide 
perspectives  the  issue  of 
disproportionate  confinement  of 
minority  juveniles.  An  award  of 
$300,000  will  support  this  program  in 
its  first  year. 

Goal:  To  help  Sute  and  local 
jurisdictions  reduce  the  over 
representation  of  minority  children  and 
youth  in  secure  detention  and 
correctional  facilities,  jails,  and  lockups 
by  providing  jiuisdictions  with 
knowledge  Uiat  vtrill  enable  them  to 
successfully  address  those  factors  that 
contribute  to  the  problem,  including 
information  about  inventive  practices 
and  programs  and  technical  assistance 
in  implementing  successful  community 
wide  approaches. 

Objectives:  In  year  one.  the  selected 
grantee  will: 

1.  Review  and  synthesize  the  existing 
knowledge  base  and  resrarch  on  DMC 
including  State  and  local  practices  and 
policies  designed  to  addrras  DMC. 

2.  Develop  an  intensive,  interactive 
core  training  curriculiun  for  juvenile 
justice  system  policy  and  decision 
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makers  and  practitioners  on  effective 
interventions  and  impediments  to 
successful  action  (refer  to  item  #2  imder 
Program  Strategy),  and  initially  deliver 
to  juvenile  justice  specialists.  State 
Advisory  Group  (SAG)  chairs,  and 
selected  grantees. 

3.  Develop  and  begin  to  deliver  a 
system  of  technical  assistance  to  key 
OJ]DP  grantees  to  incorporate  DMC 
issues,  practices  and  policies  into  their 
training  and  education  programs, 
especially  a  knowledge  of  and 
appreciation  for  the  impact  that  police 
practices  and  community  development 
have  on  DMC.  (Key  grantees  are  diose 
training  and  technical  assistance 
providers  working  with  police,  the 
courts,  and  juvenile  detention  staff; 
SafeFutures  sites;  Title  V  recipients,  and 
States  using  State  Challenge  Program 
funds  to  address  DMC.)  The  technical 
assistance  system  should  be  innovative 
and  varied  in  concept  and  execution. 

4.  Develop  and  b^;in  the  process  of 
assisting  DMC  grantees  implementing 
local  program  interventions  to  better 
manage,  institutionalize,  and  sustain 
their  programs  over  the  long-term.  This 
process  is  to  include  a  needs 
assessment. 

5.  Collaborate  with  OJJDP's  Formula 
(kants  Program  technical  assistance 
contractor  and  OJJDP  staff  on 
developing  effective  approaches  and 
strategies  for  assisting  States  to  improve 
DMC  compliance  plans  and  their 
strategic  planning,  program  design, 
program  implementation,  and  policy 
formulation  as  it  addresses  DMC  in  the 
long  and  short  term. 

6.  Plan,  develop  and  implement  a 
national  dissemination  and  education 
effort  that  builds  on  the  training  and 
technical  assistance  system  proposed  to 
fecilitate  development  of  effective  DMC 
efforts  at  the  State  and  local  levels. 

7.  Identify  five  to  seven  people  to 
serve  on  an  advisory  group  to  support 
project  implementation,  llie  specific 
tasks  of  the  advisory  group  are  to 
provide  consultation  and  advice  to  the 
grantee  on  ciurent  DMC  policy  and 
practice  issues  and  to  advise  on  the 
impact  and  progress  of  DMC  program 
planning  and  implementation.  Members 
are  to  be  selected  to  ensure  diversity  of 
perspectives,  experience,  gender  and 
cultural  orientation.  Grantee  is  expected 
to  convene  two  annual  meetings  of  the 
advisory  group. 

Objectives  for  years  two  and  three  are 
to:  (1)  btiild  on  year  one  efforts  and 
continue  to  deliver  training  and 
technical  assistance  to  the  key 
constituents  (as  noted  in  objectives  #2, 
3  and  5,  above)  of  the  core  curriculiun; 
(2)  continue  to  support  and  assist  DMC 
intervention  grantees  (as  noted  in 


objective  #4,  above);  (3)  implement  the 
national  dissemination  and  education 
campaign  (as  noted  in  objective  #6);  and 
(4)  develop  other  appropriate  products 
and  resource  tools  to  help  OJJDP's  key 
constituencies  to  imprbve  their  abiUties 
to  assess  and  effectively  address 
disproportionate  confinement  of 
minorities. 

Program  Strategy:  OJJDP  will  make  a 
single  award  for  $300,000  imder  a 
cooperative  agreement.  The  award  will 
be  for  a  one-year  budget  period  under  a 
three-year  project  period.  The  purpose 
of  this  award  is  to  equip  States  and  local 
units  of  government  to  address 
disproportionate  confinement  of 
minority  youth,  where  it  is  determined 
to  exist,  through  systemic,  community 
wide,  interdisciplinary  and  strategic 
approaches.  This  will  be  accomplished 
through  (1)  development  of  resource 
materials,  guidelines,  and  programs 
.  suitable  for  targeted  dissemination;  (2) 
development  of  a  core  curriculum  on 
DMC  issues,  barriers,  supports,  and 
successful  interventions  suitable  for  use 
with  elected  officials,  judges,  law 
enforcement  agencies,  prosecutors, 
public  defenders,  court  personnel,  State 
Advisory  Groups,  and  juvenile  justice 
specialists;  (3)  delivery  of  technical 
assistance  to  State  and  local  agencies  to 
support  strategic  planning,  program 
design,  program  implementation,  and 
policy  formulation  that  addresses  DMC 
both  in  the  long  and  short  term;  and  (4) 
support  for  OJJDP  grantees,  including 
the  use  of  DMC  materials  and  the  core 
curriculum,  to  make  their  programs 
responsive  to  this  issue. 

uecause  DMC  is  an  issue  that  affects 
and  is  affected  by  all  juvenile  justice 
policies  and  practices,  the  grantee  will 
coordinate  the  work  of  this  cooperative 
agreement  with  other  OJJDP  grantees 
.addressing  delinquency  prevention, 
juvenile  justice  system  improvement, 
and  research  and  data  collection.  This 
coordination  entails  ensuring  that 
information  is  shared  and  that 
collaboration  occurs  where  appropriate. 
Note  that  materials  developed  under 
other  grants  and  contracts  that  either 
relate  to  this  issue  or  have  potential  for 
supporting  the  work  of  this  initiative 
will  be  made  available  to  this  grantee. 
These  materials  will  allow  the  grantee  to 
avoid  duplication  and  expand  the 
impact  of  work  being  done  to  enhance 
and  strengthen  efforts  to  reduce  DMC. 
The  materials,  protocols,  ciuriculums, 
and  resource  and  dissemination 
networks  of  the  Juvenile  Justice 
Clearinghouse,  the  OJJIX*  National 
Training  and  Technical  Assistance 
Center,  Community  Research  Associates 
(the  national  technical  assistance 
contractor  for  the  Formula  Grants 


Program),  and  other  key  OJJDP  grantees 
and  contractors  will  support 
development  of  products  idraitified  in 
this  solicitation. 

Prodacts 

The  grantee  will  be  required  to 
produce  a  niunber  of  products  over  the 
3-year  project  period.  During  the  first 
project  year,  the  grantee  will: 

•  Create  a  protocol  for  delivmy  of 
training  and  technical  assistance  which 
informs  and  supports  the  constituencies 
noted  previously,  including  selected 
communities. 

•  Produce  a  summary  document 
synthesizing  t^ut  is  known  about  DMC 
policy  and  practice  throughout  the 
Nation. 

•  Develop  a  training  curriculum  on 
DMC  requirements,  issues,  and  effective 
interventions,  including  components  on 
ethnic  and  cultural  competence, 
systems  change,  community 
development  and  police  practices. 

•  Compile  a  report  on  the  results  of 
the  needs  assessments  conducted  with 
the  DMC  implementation  grantees  and 
plans  to  support  and  assist  each  grantee. 

Products  for  years  two  and  three  will 
be  agreed  to  by  the  grantee  and  program 
office  after  award. 

Eligibility  Reqnirements 

OJJDP  invites  applications  from 
public  and  private  agencies, 
organizations,  and  institutions.  Private 
for-profit  organizations  must  waive  any 
fee  or  profit  to  be  eligible  for  this 
program.  This  is  a  competitive  training 
and  technical  assistance  program.  Funds 
will  be  awarded  under  a  cooperative 
agreement  to  an  organization  or 
collaboration  of  organizations 
demonstrating  a  thorough 
understanding  of  DMC  issues  and  the 
implications  for  policy  and  practice. 
The  applicant  must  also  have  significant 
experience  in  the  assessment  and 
development  of  programs  designed  for 
disadvantaged  and  culturally  diverse 
youth  living  in  communities  lacking 
cultiually  sensitive  services;  expertise 
in  dehvery  of  training  and  technical 
assistance  to  tribal,  rural,  and  luban 
communities;  demonstrated  competence 
in  management  of  intercommunity 
group  relations  and  cultural  issues;  and 
experience  in  creating  and 
implementing  broad-based  public 
education  efforts.  Given  the 
combination  of  skills  required, 
oiganizations  are  encouraged  to 
collaborate  in  applying  iar  this  program. 
The  award  would  be  made  to  a  lead 
agency,  which  would  be  responsible  for 
distributing  funds  as  described  in  the 
application. 
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Selection  CHtaria 

Applications  will  be  rated  by  a  peer 
review  panel  on  the  extent  to  which 
they  meet  the  following  criteria. 
Applicants  are  to  organize  applications 
in  accord  with  these  criteria. 

Probhmls)  To  Be  Addressed  (25  points) 

Applicants  must  concisely  describe 
the  problems  to  be  addressed  by  the 
proposed  program  and  convey  a  clear 
understanding  of  the  purposes,  work 
requirements,  and  expected  results  of 
the  project.  In  particular,  the  applicant 
must  demonstrate  a  thorough 
imderstanding  of  DMC  issues,  the 
barriers  and  supports  to  DMC  reduction, 
the  implications  for  policy  and  practice, 
especially  in  the  areas  of  law 
enforcement  (community  policing)  and 
community  dsvelopment,  and  the 
importance  of  ethnic  and  oiltural 
competence  to  program  success. 
Applicants  must  also  address  issues 
associated  with  providing  DMC  training 
and  technical  assistance  to  States  and 
localities. 

Goals  and  Objectives  (10  points) 

Applicants  must  demonstrate  an 
understanding  of  the  overall  goals, 
objectives  and  tasks  of  this  solicitation 
through  a  clear  description  of  how  the 
applicant's  proposed  program  meets  the 
solicitation's  goals  and  objectives. 

fto/ert  Design  (25  points) 

Applicants  must  detail  a  project 
design  that  is  innovative,  viable  and 
within  their  ability  to  carry  out. 
Applicants  must  delineate  quantitative 
and  quahtative  measures  by  which 
progress  in  meeting  project  objectives 
Mrill  be  assessed.  Applications  must 
indicate  how  project  objectives  and 
work  requirements  will  be  achieved  and 
must  describe  a  cohesive  and  well- 
thought-out  plan  for  transferring 
knowledge  to  the  field  about  DMC  and 
best  practices  for  reducing  DMC 

Management  and  Organizational 
Capability  (25  points) 

Management  structure,  staffing,  and 
experimce  working  with  State  agencies 
and  local  entities  must  be  shown  to  be 
adequate  and  appropriate  to  implement 
and  complete  the  project  successfully, 
efficiently,  and  cost  effectively. 

Commitments  of  collaboration  with 
other  organizations  must  clearly  and 
specifically  show  their  respective 
project  responsibilities,  dollar  amounts, 
number  of  hours,  and  the  manner  in 
which  ongoing  communication  and 
collaboration  will  be  managed.  Key 
project  staHand  consultants  should 
have  significant  experience  in  the  areas 
addressed  in  this  initiative,  including 


juvenile  jtistice  system  processing  and 
multicultiual  programming  for  youth. 
Descriptive  fesiuhes  must  be  provided 
for  all  key  staff. 

The  applicant  organization  must 
doaunent  its  ability  to  implement  the 
project,  being  certain  to  address  all  of 
the  eligibility  requirements.  This  section 
should  include  a  succinct  description  of 
organizational  experience  with  respect 
to  the  program  objectives  and  proposed 
activities. 

Budget  (15  points) 

Applicants  must  provide  a  budget  for 
the  activities  to  be  undertaken  that  is 
complete,  detailed,  reasonable, 
allowable,  and  cost  efiiective  and  a 
budget  narrative  that  describes  and 
justifies  proposed  costs.  Note  that  the 
applicant  is  to  provide  program  budget 
support  for  two  annual  meetings  of  the 
advisory  group  as  noted  in  objective  *7. 

Award  Period 

This  project  will  be  funded  for  36 
months  in  three  1 2-month  budget 
periods.  After  the  first  budget  period, 
funding  depends  on  grantee 
performance,  availability  of  funds,  and 
other  criteria  established  at  the  time  of 
award. 

Award  Amount 

Up  to  $300,000  is  available  for  the 
initial  12-mcnith  budget  period. 


Format  Requirements 

Applicants  are  to  limit  the  Program 
Narrative  (this  includes  Problem  to  be 
Addressed,  Goals  and  Objectives, 
Project  Design  and  the  Management  and 
Organizational  Capability)  to  25  pages, 
double-spaced  in  10-  or  12-point  font 
size.  The  application  abstract  cannot 
exceed  one,  single-spaced  page.  There  is 
no  page  limit  on  the  budget  section 
including  the  budget  worksheets  and 
budget  narrative  pages.  Appended 
material,  including  resumes,  is  limited 
to  20  pages  and  should  not  include 
letters  of  support  except  where  such 
letters  describe  the  roles  and 
responsibilities  of  applicant  partners  in 
the  proposed  effort. 

Delivery  Instructions 

All  application  packages  should  be 
mailed  or  delivered  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  1600  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850;  301-251-5535.  Note:  In  the 
lower  left-hand  comer  of  the  envelope, 
you  must  clearly  write  "Training  and 
Technical  Assistance  for  National 
Innovations  to  Reduce  Disproportionate 
Minority  Confinement." 


Dne  Date 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
postmarked  or  delivered  on  or  before 
April  7, 1997.  Mailed  applications  must 
be  received  by  April  14, 1997. 
Applications  must  be  submitted  with 
SF424  (Rev.  1988),  Application  for 
Federal  Assistance,  as  the  cover  sheet. 
Proposals  must  also  be  accompanied  by 
OJP  Form  7150/1  (50-95),  Budget  Detail 
Worksheet;  OJP  Form  4061/6, 
Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  (Dther 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  and  OJP  Form 
4000/3,  Assurances.  All  applicants  must 
sign  and  submit  the  Assurances  form 
indicating  that  they  are  in  compliance 
with  Federal  laws  and  regulations 
which  prohibit  discrimination  in  any 
program  or  activity  that  receives  Federal 
funds. 

To  obtain  the  appropriate  forms,  call 
the  Juvenile  Justice  Clearinghouse  at 
(800)  638-8736  or  (301)  251-5500. 
Applicants  may  also  download  these 
forms  from  the  Application  Kit: 
Competitive  Discretionary  Grant 
Programs,  located  on  the  Office  of 
Juvenile  Justice  and  Delinqumcy 
Prevention  web  site  at  http-J/ 
www.ncjr8.org/toc.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  V.  Delany-Shabazz,  Program 
Manager,  Training  and  Technical 
Assistance  Division,  on  202-307-9963, 
or  send  an  e-mail  to 
delany^jp.usdq.gov. 

Dated:  January  21. 1997. 

ShayBikhik. 

Administrator,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
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Proclamation  6970  of  January  30,  1997 

National  African  American  History  Month,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  much  of  the  past  century,  the  contributions  that  African  Americans 
and  other  minorities  have  made  to  our  Nation's  progress  were  not  fully 
recognized.  African  American  History  Month  is  an  important  means  by 
which  we  help  right  that  wrong.  It  awakens  our  collective  social  conscience 
to  the  importance  of  giving  all  of  our  children  a  complete  and  accurate 
record  of  their  country's  history.  And,  perhaps  most  important,  it  helps 
to  reinforce  America's  highest  ideals— oiir  respect  for  diversity,  community, 
and  freedom. 

During  this  time  of  celebration  and  learning  we  are  inspired  by  the  courage, 
wisdom,  and  vision  of  men  and  women  such  as  Frederick  Douglass,  Harriet 
Tubman,  Carter  G.  Woodson,  and  Fannie  Lou  Hamer.  These  great  Americans 
dedicated  their  lives  to  ensuring  that  the  ideals  of  freedom  and  equality 
are  guaranteed  to  all.  Their  noble  efforts— and  the  efforts  of  those  they 
inspired — renewed  the  spirit  of  our  founding  creed:  "All  men  are  created 
equal."  As  we  approach  the  21st  century,  it  is  more  vital  than  ever  that 
we  remain  vigilant  in  protecting  the  ideals  these  visionary  leaders  fought 
so  hard  to  uphold.  We  must  continue  to  extend  the  circle  of  equality, 
justice,  and  opportunity  until  it  embraces  every  American. 

As  we  pay  homage  to  our  past,  throughout  the  month  of  February  and 
all  year  long,  let  us,  with  enlightened  minds  and  emboldened  hearts,  continue 
the  legacy  of  the  civil  rights  movement.  Let  us  present  a  diverse  but  united 
front  to  those  who  would  reverse  the  vital  progress  that  has  been  made. 
As  the  world's  beacon  of  hope  and  freedom,  let  us  approach  the  new 
millennium  keeping  this  vigil. 

NOW,  THEREFORE,  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  1997  as  National 
African  American  History  Month.  I  call  upon  public  officials,  educators, 
librarians,  and  all  the  people  of  the  United  States  to  observe  this  month 
with  appropriate  ceremonies,  activities,  and  programs  that  raise  awareness 
of  African  American  history. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two'  hundred 
and  twenty-first. 
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The  President 


Proclamatimi  6971  of  February  1,  1997 
American  Heart  Month,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

More  than  700,000  men  and  women  die  each  year  of  heart  disease,  making 
it  the  leading  cause  of  death  in  our  country.  Annually,  about  1.5  million 
Americans  suffer  heart  attacks,  one-third  of  which  are  fatal.  Collectively, 
diseases  of  the  heart  and  blood  vessels  claim  about  960,000  American  lives 
annually.  These  statistics  only  hint  at  the  individual  and  collective  tragedy 
brought  on  by  heart  disease  and  stroke  and  underscore  the  need  for  us 
to  do  everything  possible  to  combat  cardiovascular  diseases. 

Research  has  brought  dramatic  improvements  to  our  knowledge  of  heart 
disease  and  how  to  combat  it.  We  have  learned  much  in  recent  years 
and  now  know  that  the  processes  leading  to  heart  disease  typically  begin 
early  in  life  and  worsen  over  the  years;  symptoms  often  do  not  appear 
for  decades.  We  also  better  understand  the  effects  of  genetics,  gender,  and 
lifestyle.  High  blood  cholesterol,  high  blood  pressure,  smoking,  diabetes, 
and  obesity  increase  the  risk  of  developing  heart  disease;  physical  activity 
can  reduce  the  risk  of  suffering  from  cardiovascular  disease,  including  stroke. 

Additionally,  research  has  brought  improved  diagnostic  methods  and  treat- 
ments for  those  afflicted  with  heart  disease.  Noninvasive  imaging  devices 
can  now  show  the  heart  at  work  inside  the  body,  giving  doctors  more 
precise  information  about  their  patient's  condition.  And  new  tests  and  thera- 
pies allow  us  to  detect  and  treat  a  heart  attack  more  effectively  and  minimize 
damage  to  the  heart  muscle. 

These  striking  developments  in  biomedical  techniques  and  increased  public 
awareness  and  education  have  helped  reduce  the  death  rate  from  heart 
disease  by  nearly  60  percent  in  the  past  30  years,  and  deaths  from  stroke 
by  about  65  percent. 

Jhe  Federal  Government  has  contributed  to  these  advances  by  supporting 
research  and  public  education  programs  of  the  National  Heart,  Lung,  and 
Blood  Institute,  part  of  the  National  Institutes  of  Health.  The  American 
Heart  Association  also  has  played  a  crucial  role  in  bringing  about  these 
remarkable  accomplishments  through  its  research  and  education  programs 
and  the  work  of  dedicated  volunteers. 

Yet  much  remains  to  be  done.  The  incidence  of  obesity^  has  risen  dramatically 
over  the  past  30  years,  and  renewed  efforts  are  needed  to  make  all  Americans 
aware  of  how  they  can  lower  the  risks  of  heart  disease  by  adopting  a 
commonsense  regimen  of  diet,  exercise,  and,  in  some  cases,  medication. 

More,  too,  must  be  done  to  help  survivors  of  initial  heart  attacks  live 
full  lives.  Within  six  vears  of  a  heart  attack,  for  instance,  more  than  a 
third  of  those  afflicted  develop  severe  and  often  disabling  chest  pain.  One- 
fourth  or  more  of  them  will  have  another  heart  attack,  and  another  fifth 
suffer  heart  failure.  The  challenges  posed  by  heart  disease  are  becoming 
ever  more  pressing  as  America  ages  and  more  of  us  live  beyond  age  65 — 
the  group  most  affected  by  this  disease. 

In  the  face  of  these  daunting  challenges,  we  Americans,  acting  individually 
and  collectively,  can  fight  heart  disease  and  give  ourselves  and  our  families 
a  healthy  future. 


5292  Federal  Register  /  Vol.  62,  No.  23  /  Tuesday,  February  4,  1997  /  Presidential  Documents 

In  recognition  of  these  important  needs  in  the  ongoing  battle  against  cardio- 
vascular disease,  the  Congress,  by  Joint  Resolution  approved  December  30, 
1963  (77  Stat.  843;  36  U.S.C.  169b),  has  requested  that  the  President  issue 
an  annual  proclamation  designating  February  as  "American  Heart  Month." 

NOW.  THEREFORE,  I,  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  February  1997,  as  American  Heart  Month. 
I  invite  the  Governors  of  the  States,  the  Commonwealth  of  Puerto  Rico, 
officials  of  other  areas  subject  to  the  jurisdiction  of  the  United  States,  and 
the  American  people  to  join  me  in  reaffirming  our  commitment  to  combating 
cardiovascular  disease  and  stroke. 

IN  WFTNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
February,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 
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RULES  GOINQ  INTO 
EFFECT  TODAY 

TRANSPORTATION 
DEPARTMENT 
CoMt  Guard 

Pollution: 
Facilities  transferring  oil  or 
hazardous  materials  in 
bulk:  published  8^96 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rate  procedures: 
Bus  carrier  rates:  expedited 
complaint  procedures 
romoved;  published  2-4-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
AgrfcuHural  Martwtlng 


Spearmint  oil  produced  in  Far 
West;  comments  due  by  2- 
10-87;  published  1-9-97 

AGRICULTURE 
DEPARTMENT 
Fadaral  Crop  Insurartca 
Corporation 

Crop  insurance  regulations: 
Forage  seedvig;  comments 

due  by  2-14-97;  published 

1-15-97 

AGRICULTURE 
DEPARTMENT 
Forast  Sarvica 

National  Forest  System  timber, 
deposal  and  sale: 
Vrrtoer  sale  contracts: 
cancellation;  comments 
due  by  2-13-97;  published 
12-30-96 

AGRICULTURE 
DEPARTMENT 

Farm  Sarvica  Agency  « 

Farm  martteting  quotas, 
acreage  aNotmenls,  and 
production  adjustments: 
Tobacco;  comments  due  by 
2-12-97;  published  1-27- 
97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  biapactlon 


NuMion  labeling  and 
rafaranca  daily  intakes  tor 


vitamin  K,  selenium, 
manganese,  chromium, 
molytxienum  and  chtoride: 
commerrts  due  t)y  2-11-97; 
published  12-13-96 

AGRICULTURE 
DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  2-12-97;  published 
12-27-96 

COMMERCE  DEPARTMENT 
Export  Adm!nlstratk>n 
Bureau 

Export  licensing: 
Commerce  control  list- 
Encryption  items 
transferred  from  U.S. 
Muriitions  List  to  the 
Commerce  Control  List; 
conwnents  due  by  2-13^ 
97;  published  12-30-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Ecommic  Zone- 

Scalkjp  fishery  vessel 

entry;  temporary 

moratorium;  comments 

due  by  2-10-97; 

published  12-26-96 
Magnuson  Act  provisions: 
comments  due  t>y  2-12- 
97;  published  1-9-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substarx^es: 
Baby  crit)s:  requirements  for 

full-size  arxl  non-full-size; 

comments  due  by  2-14- 
,   97;  published  12-16-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
IndK/iduai  compensatk>n; 
comments  due  l)y  2-11- 
97;  published  12-13-96 

Federal  Acquisition  Regulation 
(FAR): 

Contract  administratkxi  and 
audK  cognizarwe; 
comments  due  by  2-10^ 
97;  published  12-11-96 

ENERGY  DEPARTMENT 

Nuclear  waste  repositories: 
general  guidelines  for  site 
recommendation:  comments 
due  by  2-14-97;  published 
12-16-96 

ENERGY  DEPARTMENT 
Energy  Effldancy  and 
Renewable  Energy  Office 

Consun'>er  products:  energy 
conservation  program: 
Room  air  conditxxier  energy 
conservation  standards; 


comments  due  by  2-13- 
97;  published  1-29-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Polymer  and  resin 

production  facilities 

(Groups  I  and  IV); 

comments  due  by  2-13- 

97;  published  1-14-97 

Air  programs:  State  authority 
delegations: 
Oregon;  comments  due  by 

2-14-97;  published  1-15- 

97 

Water  pollutk)n  control: 
National  pollutant  discharge 
elmination  system- 
Permitting  procedures; 
comments  due  by  2-10- 
97;  published  12-11-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Cellular  and  general 
wireless  communications 
services;  geographic 
partitioning  and  spectrum 
disaggregation:  market 
entry  t>arriers  elimination; 
comments  due  by  2-10- 
97;  published  1-6-97 
Radio  and  television 

broadcasting: 

Personal  attack  arxl  political 
editorial  rules;  convnents 
due  by  2-10-97;  published 
12-27-96 
Radk>  services,  special: 

Experimental  radio  service 
rules;  revision;  comments 
due  by  2-10-97;  published 
12-30-96 
Radk)  statkxts;  tat)le  of 

assignments: 

Georgia:  comments  due  t)y 

2-10-97;  published  12-24- 

96 
Wyoming;  comments  due  t)y 

2-10-97;  published  12-24- 

96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulalton 
(FAR): 

Contract  administratxxi  and 
audit  cognizance: 
comments  due  l)y  2-10- 
97;  published  12-11-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  aiKl  Drug 
AdmlnlstratkMt 

Food  additives: 
Adjuvants,  productton  akls, 
and  sanrtizers- 
2,2'-ethylidenebis  (4,6-di- 
tert-butylphenyO 


fluorophosphonite; 
comments  due  by  2-14- 
97;  published  1-15-97 
Medkal  devnes: 
Neurotogk^l  devk^es- 
Cranial  electrottierapy 
stimulators:  premarket 
approval  requirement; 
comments  due  by  2-12- 
97;  published  1-28-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 
Home  investment 
paitrwrsNp  program; 
streamlining;  convnents 
due  t>y  2-10-97;  published 
12-11-96 

INTERIOR  DEPARTMENT 
Fish  and  Wlldllfa  Service 
Endangered  and  threatened 
species: 

Jaguar  (panthera  onca); 
comments  due  by  2-14- 
97;  published  1-31-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Offica 

Permanent  program  and 
abandoned  mine  larxi 
reclantation  plan 
submissk>ns: 
Arkansas;  comments  due  by 

2-14-97;  published  1-30- 

97 

National  aeronautics 
and  space 
administration 

Federal  Acquisitk>n  Reguiatkxi 
(FAR): 

Contract  administratton  and 
audit  cognizance: 
comments  due  t)y  2-10- 
97;  published  12-11-96 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 

licensing: 

Regulatory,  health,  and 
rad»tk>n  safety  lk:ensing 
practKes:  clarificatk>n; 
comments  due  by  2-12- 
97;  published  11-14-96 
Rulemaking  petitxxis: 

Nuclear  Energy  Institute; 
comments  due  by  2-10- 
97;  published  11-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Empk>ynf)ent 
Excepted  servne- 
Summer  emptoyment; 
comments  due  by  2-12- 
97;  published  1-13-97 

POSTAL  SERVICE 
Intematksnal  Mail  Manual: 
Gtobal  package  link  (GPL) 
service  to  Canada; 
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oommenlg  due  by  2-12- 
97;  published  1-13-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  Advisers  Act  of 
1940: 

Investment  advisers 
between  ConvniseiQn  and 
states;  reallocation  of 
responsibiMies;  comments 
due  by  2-10-97;  published 
12-27:96 

Investment  Companies: 

National  Securities  Markets 
Improvement  Act  of  1996; 
private  investment 
companies;  comments 
due  by  2-10-97;  published 
12-26-96 


TRANSPORTATION 
DEPARTMENT 
FeosfM  AvwDon 
Administration 

Airworthiness  dn^dives: 
Air  Tractor,  Ina;  comments 

due  by  2-14-97;  published 

11-26-96 
BeH  Helicopter  Textron,  Inc.; 

comments  due  by  2-10- 

97;  published  12-12-96 
Burkhart  Grob,  Luf(-und 

Raumfafvt;  comments  due 

by  2-12-97;  published  12- 

10-96 
Qiasflugel;  comments  due 

by  2-12-97;  published  12- 

10-96 
Class  E  airspace;  comments 
due  by  2-10-97;  published 
1-2-97 


Rulemaking  petitk)ns; 
summary  and  dtaposilkxi; 
comments  due  by  2-10r97; 
published  12-11-96 
TRANSPORTATION 
DEPARTMENT 
MarltinM  Administration 
Cargo  preference-U.S.  Hag 
wesseis: 

Exclusive  carnage  of  export 
cargo- 
Available  U.S.  flag 
commercial  vessels; 
comments  due  t^  2-10- 
97;  published  12-24-96 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Dnjg  and  ateohol  testing: 


Reporting  drug  and  afcohd 
testing  resuHs  by 
computer  dWq  comments 
due  by  2-10-97;  published 
12-12-86 

TREASURY  DEPARTMENT 

Intamal  Rsvsmis  Ssrvios 

Income  taxes: 

Accuracy-related  penalties; 
reasonable  basis 
definMon;  comments  due 
by  2-10-97;  publshed  11- 
12-96 

Computer  programs 
transactkxts;  ciasstfkation; 
comments  due  by  2-1 1- 
97;  published  11-13-96 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  IrKlex,  or  both. 

LSA  •  LM  of  CFR  SoettOM  Aflactod 

TTw  LSA  (List  of  CFR  Sections  Affected) 
!•  dseigned  to  lead  users  of  the  Code  of 
FMoril  Regulations  to  amendatory 
actions  publshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indkate  ttw  nature  of  the  changes— 
•uch  as  revised,  removed,  or  corrected. 
$27  per  year. 


The  index,  covering  ttie  contents  of  tfie 
driy  Federal  RegiMer,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  ttie  issuing 
agencies.  Significant  pubjocto  are  canied 
as  croesHefersf>ces. 
$25  per  year. 
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CfMrgeyouronfsr.  I 
/t%eaayf  I 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LOS)  for  $27  per  year. 
Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  b  sul^ect  to 
change.  International  customers  please  add  25%. 
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Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access. 
gpo.gov/su_docs/ 
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24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  oi  Federal  Regulations 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington.  DC, 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  uking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 
it  Email:  gpoaccess@gpo.gov 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  U.S.C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  insjjection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
volume  59.  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  jjage  address  is  http:// 

www.access.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  i4ccess  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday- 
Friday,  except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555.  or  $607  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  S8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fed««l  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information 


202-512-1800 
512-1806 


202-512-1530 
1-888-293-6498 
Single  copies^ck  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

FfH-  other  telephone  numbers,  see  the  Reader  Aids  seaion 
at  the  end  of  this  issue. 


512-1800 
512-1803 


523-5243 
523-5243 


NOW  AVAILABLE  ONLINE 

Thp  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

http-7/www.nara.gov/nara/fedreg/ddh/ddhout.htnil 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info@fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present; 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 


WASHINGTON,  DC 

WHEN:  February  18.  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Food  and  Consumer  Service 
See  National  Agricultural  Statistics  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  foreign: 
Hass  avocado  from  Mexico,  5293-5315 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Savanna  Army  Depot  Activity,  IL;  disposal  and  reuse, 
5388 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5384-5385 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  limb  loss  information  project,  5420-5423 
State  and  community-based  childhood  lead  poisoning 
prevention  program  and  blood  levels  in  children 
surveillance,  5423-5428 

Civil  Rights  Commission 

NOTICES 

Racial  and  ethnic  tensions  in  American  communities: 

Poverty,  inequality,  and  discrimination — 

..    Mississippi  Delta,  5384 

Coast  Guard 

PROPOSED  RULES 
Pollution: 
Tank  vessel  and  facility  response  plans,  and  response 
equipment  for  hazardous  substances,  5356-5357 
NOTICES 
Meetings: 
Lower  Mississippi  River  Waterway  Safety  Advisory 

Committee,  5504 
Minimum  Requirements  and  Capabilities  for  Vessel 
Traffic  Services,  5504 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5386-5387 


Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Fund  for  Rural  America  Program 
Correction,  5517 

Defense  Department 

See  Army  I>epartment 

RULES 

Medical  quality  assurance  (QA)  records,  confidentiality; 
and  order  of  succession  of  officers  to  act  as  Secretary 
of  Defense;  CFR  parts  removed,  5332-5333 

NOTICES 

Meetings: 
Military  Health  Care  Advisory  Committee,  5387 
Military  Personnel  Testing  Advisory  Committee,  5387 

Organization,  functions,  and  authority  delegations: 
Defense  Hearings  and  Appeals  Office,  5387-5388 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5388 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

5488-5489 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Southwestern  Power  Administration 

Environmental  Protection  Agency 

RULES 

Acquisition  regulations: 

Limitation  of  future  contracting,  5347-5349 
Pesticides;  tolerances  in  food;  animal  feeds,  and  raw 
agricultural  commodities: 

Glufosinate  ammonium,  5333-5338 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Delaware,  5357-5370 
Clean  Air  Act- 
Continuous  emission  monitoring  program;  excess 
emissions;  appeal  procedures,  5370 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Formic  acid,  5370-5373 
NOTICES 
Clean  Air  Act: 
Acid  rain  provisions — 
Opt-in  rule  litigation;  proposed  settlement;  Alcoa 
Generating  Corp..  5392 
Clean  Water  Act: 
Total  Maximum  Daily  Load  (TMDL)  program;  draft 
availability,  5392-5393 
Grants,  State  and  local  assistance: 
Pollution  prevention  information  network  (FY  1997), 
5393-5396 
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Meetings: 

Clean  Air  Act  Advisory  Committee,  5396 

National  Drinking  Water  Advisory  Council,  5396 

Science  Advisory  Board,  5396-5397 
Pesticide,  food,  and  feed  additive  petitions: 

American  Cyanamid  Co.,  5399-5403 

Ciba-Geigy,  5403-5406 

Ciba-Geigy  Corp.,  5406-5408 
Pesticide  registration,  cancellation,  etc.: 

Meiji  Milk  Products  Co.,  5397-5398 

Riverdale  Chemical  Co.  et  al.,  5398-5399 
Pesticides;  emergency  exemptions,  etc.: 

Azoxystrobin,  5408-5409 

Cymoxanil,  etc.,  5409-5410 

Federal  Aviation  Administration 

PflOPOSED  RULES 
Airworthiness  directives: 
Construcciones  Aeronauticas,  S.A.,  5350^5355 

Federal  Communications  Commission 

RULES 

Radio  and  television  broadcasting: 
Telecommunications  Act  of  1996;  implementation — 
Broadcast  facilities;  license  term  extension  to  eight 
years.  5339-5347 
PROPOSED  RULES 

Telecommunications  Act  of  1996;  implementation: 
Common  carrier  services — 
Forward-looking  economic  cost  proxy  models;  staff 
analysis,  5373-5375 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  notice  of  intent: 

Great  Lakes  Gas  Transmission  L.P.,  5390-5391 
Meetings: 

Transcontinental  Gas  Pipeline  Corp.,  5391 
Applications,  hearings,  determinations,  etc.: 

Kern  River  Gas  Transmission  Co.,  5388-5389 

KN  Interstate  Gas  Transmission  Co.,  5389 

Northwest  Pipeline  Corp.,  5389 

Transwestem  Pipeline  Co.,  5389-5390 

Williston  Basin  Interstate  Pipeline  Co.,  5390 

Federal  Mine  Safety  and  Health  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5489 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  5410-5411 

Formations,  acquisitions,  and  mergers,  5411-5412 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  costs  and  consumption 
information  lal)eling  and  advertising: 
Residential  energy  sources;  average  unit  energy  costs, 
5316-5318 

NOTICES 

Prohibited  trade  practices: 
1554  Corp.  et  al.,  5412-5413 
Administrative  Co.  et  al.,  5413-5414 
Herb  Gordon  Auto  World,  Inc.  et  al.,  5414-5416 
Huling  Bros.  Chevrolet,  Inc.  et  al.,  5416-5417 
Nationwide  Syndications,  Inc.,  5417-5418 
Tenet  Healthcare  Corp.,  5418-5420 


Food  and  Consumer  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5380-5384 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Ivermectin  chewables,  5319 
Naltrexone  hydrochloride  injection,  5319-5320 
Tetracycline  hydrochloride  soluble  powder,  5318-5319 
NOTICES 
Food  additive  petitions: 

Alcide  Corp.,  5428-5429 
Grants  and  cooperative  agreements;  availability,  etc.: 
Marketed  drugs,  biologies,  and  devices;  adverse  effects 
studies,  5429-5432 
Human  drugs: 
Patent  extensions;  regulatory  review  period 
determinations — 
DIFFERIN  topical  gel,  5432-5433 

Foreign  Claims  Settlement  Commission 

NOTICES 

Holocaust  survivor  claims  adjudication  for  compensation; 
flling  deadline,  5486 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5483 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration  r 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5433 

Clinical  laboratories  improvement: 
Laboratories  exemption;  Puerto  Rico,. 5433-5442 

Health  Resources  and  Services  Administration 

NOTICES 

National  vaccine  injury  comp)ensation  program: 
Petitions  received,  5442-5443 

Housing  and  Urt)an  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5447-5479 
Submission  for  0MB  review;  comment  request,  5480- 
5482 

Mortgage  and  loan  insurance  prograilis: 
Debenture  interest  rates,  5482 

Indian  Affairs  Bureau 

NOTICES 

Tribal-State  Compacts  approval;  Class  III  (casino)  gambling: 
Iowa  Tribe,  OK,  5483 
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Indian  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Health  professions  preparatory,  pregraduate  and  Indian 

health  professions  scholarship  programs  (FY's  1997, 

1998,  and  1999),  5443-5446 

Interior  Department 

See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Obligation-shifting  transactions,  multiple-party;  realized 
income  from  leases,  etc.  and  deductions  claimed 
from  another  party;  reporting  and  recordkeeping 
requirements;  hearing  change,  5355 

International  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review 
Correction,  5517 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Potatoes,  fi^sh  and  processed;  competitive  conditions 
affecting  U.S.  and  Canadian  industries,  5484-5485 

Justice  Department 

See  Foreign  Claims  Settlement  Commission 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 
Connor  Investment  Co.,  5485 
North  American  Chemical  Co.,  5485 
Puerto  Rico  Administration  of  Corrections,  5486 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5487-5488 

Labor  Department 

See  Employment  Standards  Administration 

Land  Management  Bureau 

RULES 

Range  management: 
Wild  free-roaming  horses  and  burros;  adoption  fees, 
5338-5339 
PROPOSED  RULES 
Minerals  management: 
Leasing  of  solid  minerals  other  than  coal  and  oil  shale; 
Federal  regulatory  review,  5373 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
National  Historical  Oregon  Trail  Interpretive  Center 
Advisory  Board,  5483-5484 


Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Lessee  and  contractor  employees  training  program,  5320- 

5329 
Unitization;  model  unit  agreements,  5329-5332 
PROPOSED  RULES 
Royalty  managment: 
Oil  valuation;  Federal  leases  and  Federal  royalty  oil  sale, 
5355-5356 

Mine  Safety  and  HeaWi  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5384 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Organization  and  operations — 
Membership  Belds  restructuring,  permission; 

interpretive  ruling  and  policy  statement,  5315- 
5316 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  5489- 
5490 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Northeastern  United  States  fisheries- 
Summer  flounder,  scup,  and  black  sea  bass,  5375-5379 
NOTICES 
Meetings: 

Pacific  Fishery  Management  Council,  5385 
Permit  applications: 

Marine  mammals,  5385-5386    . 

National  Park  Service 

NOTICES 

Meetings: 
Lake  Clark  National  Park  Subsistence  Resource 
Commission,  5484 

Nuclear  Regulatory  Commission 

NOTICES 

Enforcement  actions;  policy  and  procedure;  inquiry,  5494- 

5495 
Environmental  statements;  availability,  etc.: 

Illinois  Power  Co.  et  al.,  5495 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  5496 
Applications,  hearings,  determinations,  etc.: 

Carolina  Power  &  Light  Co.,  5490-5492 

North  Atlantic  Energy  Service  Corp.  et  al.,  5492-5494 

Postal  Rate  Commission 

NOTICES 

Post  office  closings;  petitions  for  appeal: 

Eddyville,  NE,  5496-5497 

Hertel,  WI,  5497 
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Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

RMeerch  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications:  exemptions,  renewals,  etc.,  5504-5507 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5501 

•Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  Inc.,  5502 
Government  Securities  Clearing  Corp.,  5502-5503 
New  York  Stock  Exchange,  Inc.;  correction  [Editorial 
Note:  This  document,  published  at  62  FR  4833  in  the 
Federal  Register  of  January  31,  1997,  was 
erroneously  classified  as  a  Proposed  Rule  in  that 
issue's  Table  of  Contents.) 
Applications,  hearings,  determinations,  etc.: 
Anchor  Pathway  Fund  et  al.,  5497-5498 
Mutual  Life  Insurance  Co.  of  New  York  et  al.,  5498-5501 

Social  Security  Administration 

NOTICES 

Foreign  insurance  or  pension  systems: 
Macedonia,  5503-5504 

Southwestern  Power  Administration 

NOTICES 

Integrated  System  power  rates  and  opportunities 
Rate  design  development;  technical  conference  canceled, 
5391-5392 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 


Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5446-5447 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

CSX  Corp.  et  al.,  5507-5511 

Norfolk  Southern  Corp.  et  al.,  5511-5515 

Sault  Ste.  Marie  Bridge  Co.,  5515-5516 

Wisconsin  Central  Ltd.,  5516 
Railroad  services  abandonment: 

Norfolk  Southern  Railway  Co.;  correction,  5516 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  Hnding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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Free  Electronic  Bulletin  Board  service  for  Public  Law 
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documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havirtg  general 
applicability  and  legal  effect,  most  of  wtMch 
are  keyed  to  and  codified  in  \he  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Oocunwnts.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEm*  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart319 

[Doctot  No.  94-116-6) 
RIN067»-AA84 

Importation  of  Fresh  Hass  Avocado 
Fruit  Grown  in  Michoacan,  RHexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
regulations  governing  the  importation  of 
fruits  and  vegetables  to  allow  fresh  Hass 
avocado  fruit  grown  in  approved 
orchards  in  approved  municipaUties  in 
Michoacan,  Mexico,  to  be  imported  into 
certain  areas  of  the  United  States, 
subject  to  certain  conditions.  We  are 
taking  this  action  in  response  to  a 
request  from  the  Mexican  Government 
and  after  reviewing  public  comments 
regarding  that  request  and  conducting  a 
pest  risk  assessment.  The  conditions  to 
which  the  importation  of  fresh  Hass 
avocado  frmt  will  be  subject,  including 
pest  surveys  and  pest  risk-reducing 
cultural  practices,  packinghouse 
procedures,  inspection  and  shipping 
procedures,  and  restrictions  on  the  time 
of  year  shipments  may  enter  the  United 
States,  will  reduce  the  risk  of  pest 
introduction  to  an  insignificant  level. 
Furthermore,  climatic  conditions  in 
those  areas  of  the  United  States  into 
which  the  avocados  will  be  allowed  will 
preclude  the  establishment  in  the 
United  States  of  any  of  the  exotic  plant 
pests  that  may  attack  avocados  in 
Michoacan,  Mexico. 
EFFECTIVE  DATE:  March  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  C.  Campbell,  Staff  Officer,  Port 
Operations,  PPQ,  APHIS,  4700  River 
Road  Unit  139.  Riverdale,  MD  20737- 


1236.  (301)  734-6799;  E-mail: 
rcampbell@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Fruits  and  Vegetables  regulations 
contained  in  7  CFR  319.56  through 
319.56-8  (referred  to  below  as  the 
regulations)  prohibit  or  restrict  the 
importation  of  fruits  and  vegetables  into 
the  United  States  to  prevent  the 
introduction  and  dissemination  of 
injurious  insects  that  are  new  to  or  not 
widely  distributed  within  and 
throughout  the  United  States.  The 
regulations  do  not  provide  for  the 
importation  of  fresh  avocado  fruits 
grown  in  Mexico  into  the  United  States, 
except  to  Alaska  under  the  conditions 
specified  in  §  319.56-2bb. 

On  November  15, 1994,  we  published 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  in  the  Federal 
Register  (59  FR  59070-59071,  Docket 
No.  94-116-1)  announcing  that  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  had  received  a  request 
from  the  Government  of  Mexico  to 
allow,  under  certain  conditions,  the 
importation  of  fresh  Hass  avocado  fruit 
grown  in  approved  orchards  in 
approved  municipalities  in  Michoacan, 
Mexico,  into  certain  areas  of  the  United 
States.  We  solicited  comments 
concerning  the  Mexican  Government 
request  for  28  days  ending  on  December 
13, 1994,  and  two  public  hearings  were 
held  in  late  November  1994  concerning 
issues  raised  in  the  ANPR.  On  December 
19. 1994.  we  published  a  document  in 
the  Federal  Register  (59  FR  65280, 
Docket  No.  94-116-2)  informing  the 
public  that  we  had  reopened  the 
comment  period  and  would  continue  to 
accept  comments  until  January  3, 1995, 
including  any  comments  received 
between  December  13 — the  close  of  the 
original  comment  period — and 
De^mber  19.  By  the  close  of  the 
extended  comment  period,  we  had 
received  over  300  comments  concerning 
the  ANPR. 

On  July  3, 1995.  we  published  in  the 
Federal  Register  (60  FR  34831-34842, 
Docket  No.  94-116-3)  a  proposed  rule 
to  allow  fresh  Hass  avocado  fruit  grown 
in  approved  orchards  in  approved 
municipaUties  in  Michoacan.  Mexico,  to 
be  imported  into  certain  areas  of  the 
United  States,  subject  to  certain 
conditions.  The  proposed  rule,  which 
was  published  in  response  to  the 


Mexican  Govenunent  request 
mentioned  above,  included  additional 
proposed  phytosanitary  requirements 
that  we  believe  addressed  many  of  the 
concerns  expressed  in  the  comments 
received  in  response  to  our  November 
1994  ANPR.  The  proposed  rule  also 
announced  the  availabihty  of  two 
documents  that  examined  the  risks 
associated  with  the  proposed 
importation  program:  "Risk 
Management  Analysis:  A  Systems 
Approach  for  Mexican  Avocado,"  which 
is  referred  to  below  as  the  ri.sk 
management  analysis,  and  "Importation 
of  Avocado  Fruit  (Persea  americana) 
from  Mexico:  Supplemental  Pest  Risk 
Assessment,"  referred  to  below  as  the 
supplemental  pest  risk  assessment. 

On  August  4, 1995,  we  published  a 
notice  of  public  hearings  in  the  Federal 
Register  (60  FR  39889-39890,  Docket 
No.  94-116-^)  that  detailed  the  dates, 
times,  and  locations  of  five  public 
hearings  regarding  the  July  1995 
proposed  rule. 

We  soUcited  comments  concerning 
the  July  3, 1995,  proposed  rule  for  105 
days  ending  on  October  16, 1995.  We 
received  2.080  comments  by  that  date, 
including  211  oral  comments  delivered 
at  the  five  pubhc  hearings.  Slightly 
more  than  60  percent  of  the 
commenters — 1,254  commenters  out  of 
2,080 — identified  themselves  as  working 
in  the  domestic  avocado  industry,  either 
directly  as  growers,  packers,  and 
shippers,  or  indirectly  as  part  of  their 
work  in  associated  fields  (agricultural 
consultants,  pest  control  advisors, 
nurserymen,  etc.).  The  remaining 
commenters  included  representatives  of 
other  agricultural  interests,  such  as 
apple  and  citrus  growers,  packers,  and 
shippers;  members  of  Congress; 
representatives  of  State,  local,  and 
foreign  governments;  university 
researchers  and  professors;  owners  and 
employees  of  produce  markets  and  retail 
operations;  consultants;  customs 
brokers;  and  representatives  of 
numerous  associations  such  as 
chambers  of  commerce,  farm  bureaus, 
marketing  associations,  consumer 
groups,  and  trade  associations.  Three 
bimdred  and  ten  of  the  commenters 
supported  the  proposed  rule;  1.751 
opposed  it.  Twenty-three  of  those 
comments  opposing  the  proposal  were 
petitions  signed  by  a  total  of  958 
individuals.  Nineteen  of  the  comments 
neither  supported  nor  opposed  the 
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proposal;  8  of  those  conunents  were 
postcards  containing  only  a  name  and 
address,  and  the  remaining  11 
comments  argued  both  sides  of  the 
issue,  asked  only  that  we  use  science  as 
the  sole  criterion  for  making  a  decision, 
or  discussed  risk  assessment 
methodology  in  general  terms. 

Those  conunenters  who  supported  the 
proposed  rule  generally  expressed  their 
faith  in  the  ability  of  the  proposed 
systems  approach  to  allow  for  the  safe 
importation  of  Hass  avocados  from 
Mexico.  Many  of  those  commenters 
supporting  the  proposed  rule  also  cited 
the  need  for  the  United  States  to  lead 
the  way  in  the  elimination  of  non-tariff 
trade  barriers. 

The  comments  of  those  who  opposed 
the  proposed  rule  generally  fell  into  one 
of  three  categories:  (1)  Dissatisfaction 
with  the  quantity  or  quality  of  the  pest 
trapping  and  surveys  conducted  in 
Mexico  and  APHIS*  supporting 
docvunentation,  (2)  skepticism  with 
regard  to  how  closely  the  proposed 
safeguards  would  be  followed  in 
Mexico,  and  (3)  skepticism  regarding 
APHIS'  ability  to  effectively  monitor 
and  enforce  the  safeguards  contained  in 
the  systems  approach.  These  concerns 
were  also  raised  in  a  study  prepared  by 
the  University  of  California  at 
Riverside's  Center  for  Exotic  Pest 
Research  titled  "Risks  of  Exotic  Pest 
Introductions  from  Importation  of  Fresh 
Mexican  Hass  Avocados  into  the  United 
States."  This  study  was  submitted  as  a 
comment  on  the  proposed  rule  and,  as 
such,  has  been  Cfuefully  reviewed  by 
APHIS  and  is  addressed  in  this  final 
rule.  The  specific  comments  pertaining 
to  the  proposed  rule  are  discussed  in 
detail,  by  subject,  below. 

Risk  Management  Analysis  and 
Supplemental  Pest  Risk  Assessment 
Documents 

Comment:  The  proposed  rule  states 
that  Anastrepha  spp.  fruit  flies  have 
never  been  found  in  Hass  avocados 
outside  of  laboratory  tests,  but  APHIS 
itself  said  in  a  1987  Federal  Register 
document  (52  FR  27669-27672,  Docket 
No.  87-101.  July  23, 1987)  that  its 
records  showed  over  200  Anastrepha 
finds  in  avocados  intercepted  at  the 
U.S./Mexican  border  from  smugglers. 

Response:  The  proposed  rule  stated 
that  "according  to  APHIS  and 
Agricultiual  Research  Service  records, 
Anastrepha  fruit  flies  have  never  been 
found  in  Hass  avocados  outside  of 
laboratory  tests."  In  their  interception 
records,  APHIS  inspectors  do  not 
normally  record  the  variety  of  the  fruit 
involved  in  a  pest  interception,  so  these 
written  records  are  silent  as  to  whether 
any  Hass  avocados  were  involved  in 


those  pest  detections  reported  in  the 
1987  Federal  Register  document. 
However,  APHIS  Plant  Protection  and 
Quarantine  officers  at  the  El  Paso,  TX, 
border  crossing  report  that  they  have  cut 
thousands  of  confiscated  Hass  variety 
avocados  without  intercepting  any  fiiiit 
fly  larvae.  Similarly,  Japanese  plant 
health  officials  report  that  they  have  not 
detected  any  fruit  fly  larvae  in  more 
than  5  million  kilograms  of  Mexican 
Hass  avocados  that  have  been  imported 
into  Japan  since  1992. 

Comment:  APHIS'  risk  management 
analysis  declares:  "There  is  a  small 
possibility  that  part  of  or  a  whole 
shipment  could  be  periodically  diverted 
to  southern  States.  Since  California  Hass 
would  be  out  of  season,  detection  would 
be  fairly  easy."  Similarly,  the 
supplemental  pest  risk  assessment 
states,  writh  regard  to  Florida  and 
California,  that  "*  *  *  it  would  be 
relatively  easy  to  detect  smuggling  or 
intentional  diversion  of  shipments 
because  Hass  avocado  fruit  are  not 
otherwise  generally  available  in  those 
areas  during  the  winter  months."  To  the 
contrary,  the  Avocado  Market  Research 
and  Information  Center  of  the  CaUfomia 
Avocado  Commission  (CAC)  reports  that 
during  the  1991  to  1994  marketing 
years,  movement  of  California  Hass 
avocados  to  destination  markets 
averaged  8,533,212  pounds  for  the 
month  of  November;  10.636,068  pounds 
for  December;  18,108,162  pounds  for 
January;  and  19,530,637  pounds  for 
February.  To  claim  that  domestic  Hass 
avocados  are  out  of  season  during  the 
months  of  November  through  February 
is  simply  incorrect;  that  assertion, 
therefore,  cannot  be  used  to  support 
APHIS'  argument  that  the  seasonal 
unavailability  of  domestic  Hass 
avocados  will  make  it  easy  to  detect 
Mexican  Hass  avocados  in  prohibited 
States.  It  follows  that  the  risk  reduction 
estimate  of  95  to  99  percent  attributed 
to  limited  U.S.  distribution  is 
insupportable  because  it  will  be  more 
difficult  than  originally  thought  to 
detect  transshipment.  APHIS  must 
reevaluate  this  supposed  mitigation 
measure  in  view  of  factual  realities. 

Response:  We  agree  that  the 
characterization  of  domestic  avocados 
as  "out  of  season"  and  "not  *   *   * 
generally  available"  between  November 
and  February  was  inacciUBte.  Domestic 
production  is  lower  during  that 
period — especially  during  November 
and  December — but  not  as  low  as  those 
statements  in  the  supplemental  pest  risk 
assessment  and  the  risk  management 
analysis  suggest.  The  availability  of 
domestic  avocados  in  larger  numbers 
than  originally  recognized  does  not, 
however,  have  a  significant  impact  on 


our  risk  reduction  estimates.  The  risk 
management  analysis  indicates  that  the 
95  to  99  percent  risk  reduction  estimate 
noted  by  the  commenter  is  the  reduction 
realized  by  limiting  distribution  versus 
allowing  distribution  throughout  the 
United  States.  Our  ability  to  detect 
Mexican  avocados  in  markets  outside 
the  approved  distribution  area  does  play 
a  role  in  the  estimate  of  risk  reduction, 
but  the  risk  reduction  estimate  is  based 
more  on  our  expectation  that  the  vast 
majority  of  the  imported  avocados  will 
remain  in  the  approved  States.  The 
supplemental  pest  risk  assessment 
considered  the  possibility  that  as  much 
as  5  percent  of  the  imported  fruit  could 
be  transported  to  a  habitat  suitable  for 
pest  establishment  (which  is  a  subset  of 
all  non-approved  States)  and  still 
concluded  that  the  risk  of  a  pest 
outbreak  would  be  insignificant. 
Another  factor  to  consider  is  our 
decision  to  include  in  this  final  rule  a 
requirement  for  all  Mexican  avocados 
imported  into  the  United  States  to  be 
individually  labeled  vdth  a  sticker  that 
identifies  the  packinghouse  in  which 
the  avocados  were  packed  for  shipment 
to  the  United  States.  (The  new 
stickering  requirement  is  in  response  to 
a  separate  comment  that  is  discussed 
later  in  this  document.)  The  stickering 
requirement  will  work  to  both 
discourage  transshipment  and  facilitate 
identification  of  Mexican-origin 
avocados. 

Comment:  The  persea  mite,  which  is 
now  devastating  groves  in  California,  is 
believed  to  have  originated  in  Mexico  or 
Central  America.  Why  was  the  persea 
mite  not  considered  in  the  supplemental 
pest  risk  assessment? 

Response:  During  the  risk  assessment 
process,  APHIS  collected  information 
on  the  persea  mite  [Oligonychus  persea, 
also  known  as  the  avocado  mite)  and 
considered  the  risk  posed  by  this  pest. 
Unfortunately,  this  species  was 
mistakenly  not  included  on  the  list  of 
potential  arthropod  quarantine  pests  in 
table  3  of  the  supplemental  pest  risk 
assessment.  However,  the  persea  mite  is 
currently  established  in  the  United 
States  and  is  not  considered  a 
quarantine  pest.  Pests  that  do  not  satisfy 
internationally  accepted  criteria  of  a 
quarantine  pest  are  not  analyzed  in 
detail  in  risk  assessments  because  non- 
quarantine  pests  are  not  candidates  for 
risk  mitigation.  Although  O.  persea 
should  have  been  listed  on  the  pest  Ust, 
its  inclusion  would  not  have  changed 
the  supplemental  pest  risk  assessment 
beyond  the  pests  listed  in  table  3. 
Listing  of  O.  persea  in  table  3  would  not 
have  changed  the  findings  of  the  risk 
assessment  and  would  not  have  altered 
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the  proposed  mitigation  program,  which 
focuses  on  quarantine  pests. 

Comment:  The  leaf  spotter,  a  pest 
identified  in  "Australian  literature"  that 
lays  its  eggs  on  immature  fruit  and 
eventually  covers  the  fniH  in  pustules, 
occurs  in  Mexico  and  was  not  addressed 
in  the  supplemental  pest  risk 
assessment. 

Response:  We  are  not  aware  of  an 
avocado  pest  referred  to  as  the  "leaf 
spotter."  Nonetheless,  we  reexamined 
the  scientific  literature  and  believe  that 
the  conunenter  may  have  been  referring 
to  one  of  two  insect  pests.  Homona 
spargotis  (Lepidoptera:  Tortricidae)  was 
first  detected  in  the  Austrahan  State  of 
Queensland  in  1980  and  since  then  a 
few  papers  discussing  this  pest  have 
appeared  in  the  Australian  literature. 
One  common  name  associated  with  this 
pest  is  "avocado  leafroUer"  but  one 
paper  reports  that  "serious  damage  also 
results  from  superficial  scarring  of  the 
fiuit."  Amblypelta  nitida  (Hemiptera: 
Coreidae)  also  occurs  in  Queensland 
and  is  listed  as  a  pest  of  macadamia  and 
avocado.  This  true  bug  is  sometimes 
referred  to  as  the  "fruit  spotting  bug." 
However,  we  could  find  no  evidence 
linking  either  of  these  pests  with 
Mexican  avocados.  According  to  the 
scientific  literature,  all  available  pest 
data  bases,  and  taxonomic  specialists  on 
these  insect  groups,  neither  of  these 
pests  have  ever  been  detected  in 
Mexico. 

Comment:  Too  little  is  known  about 
the  basic  taxonomy,  biology,  and 
ecology  of  the  avocado  seed  pests  and 
stem  weevils  that  attack  the  avocados  in 
Michoacan.  Similarly,  it  is  not  known 
which  species  of  Anastrepha  attacks 
avocado  fruit.  Overall,  there  is  a  dearth 
of  survey  data  and  other  reliable 
information  on  the  population  levels  of 
all  the  pests  of  concern  in  Michoacan. 
More  information  must  be  gathered 
through  addition^  precertification 
trapping  and  surveys  before  APHIS  can 
construct  a  scientifically  valid  systems 
approach  for  the  importation  of  Hass 
avocados  bom  Michoacan.  Mexico. 

Response:  On  the  contrary,  we  believe 
that  there  is  sufficient  information 
available  regarding  all  of  the  pests  of 
concern.  By  way  of  illustration,  our  risk 
management  analysis  and  its 
attachments  together  contain  over  six 
pages  of  literature  citations  that  back  up 
the  information  and  conclusions  found 
in  that  document.  Similarly,  the 
supplemental  pest  risk  assessment  lists 
nearly  four  pages  of  citations.  Avocados 
and  pests  of  avocados  have  been  studied 
in  detail  for  many  years,  especially  in 
Mexico,  which  is  the  world's  largest 
producer  and  consumer  of  avocados.  We 
believe  that  the  information  contained 


in  the  existing  literatiire,  along  with 
ongoing  studies,  surveys,  and  trapping, 
provides  a  rational,  reasonable,  and 
scientifically  valid  basis  for  the 
safeguards  contained  in  this  final  rule, 
safeguards  that  we  believe  wrill  allow  for 
the  safe  importation  of  Hass  avocados 
from  Michoacan,  Mexico. 

Comment:  Mexican  avocados  should 
be  prohibited  entry  into  the  United 
States  until  zero  pest  risk  can  be 
guaranteed. 

Response:  If  zero  tolerance  for  pest 
risk  were  the  standard  applied  to 
international  trade  in  agricultural 
commodities,  it  is  quite  likely  that  no 
coimtry  would  ever  be  able  to  export  a 
fresh  agricultural  commodity  to  any 
other  country.  There  will  always  be 
some  degree  of  pest  risk  associated  with 
the  movement  of  agricultural  products; 
APHIS'  goal  is  to  reduce  that  risk  to  an 
insignificant  level.  In  the  case  of  Hass 
avocados  from  Mexico,  we  believe  that 
the  overlapping  and  redundant 
safeguards  contained  in  this  final  rule 
will  reduce  the  pest  risk  associated  with 
their  importation  to  an  insignificant 
level. 

Comment:  The  State  of  Michoacan  in 
general  and  the  four  mimicipalities 
listed  in  the  proposed  rul^in  particular 
are  extremely  diverse  in  terms  of 
elevation  and  environment. 
Temperature  data  have  not  been 
provided  to  support  the  claim  that 
temperatures  are  "generally"  below  70 
"F  throughout  the  area  diuing  the 
months  of  November  through  February, 
and  it  seems  likely  that  in  some 
locations — especially  at  lower 
elevations — temperatures  would  be  over 
70  "F  for  parts  of  some  days  during  the 
export  period.  Has  APHIS  taken  into 
account  these  differences  in  elevation, 
temperature,  and  likely  levels  of  pest 
activity  in  Michoacan?  In  addition, 
APHIS'  statement  that  Anastrepha  spp. 
will  not  oviposit  below  70  "F  is 
erroneous. 

Response:  The  proposed  rule  stated 
that  fruit  flies  reduce  mating  and 
oviposition  when  temperatures  fall 
below  70  "F,  not  that  they  stop  such 
activities.  Our  data  show  that  although 
daytime  temperatures  may  rise  above  70 
"F,  which  happens  on  some  days, 
usually  for  a  short  time  in  the  late 
afternoon,  the  average  temperature  in 
the  region  during  November  through 
February  is  between  62  and  64  'F.  with 
nighttime  lows  in  the  40's.  Studies 
conducted  by  the  Agricultural  Research 
Service  (ARS)  of  the  U.S.  Department  of 
Agricultiue  (USDA)  have  shown  that  the 
Mexican  fioiit  fly  is  less  active,  and 
oviposits  less  at  temperatiues  below  70 
"F,  so  the  climate  is  not  favorable  to 
fruit  fly  activity  during  the  proposed 


shipping  season.  The  unfavorable 
climate,  combined  with  the  Hass 
avocado's  non-preferred  host  status, 
make  it  likely  that  the  infestation  threat 
posed  to  the  avocados  by  Anastrepha 
spp.  fruit  flies  will  be  insignificant. 

Comment:  The  trapping  data  provided 
in  support  of  the  proposed  rule 
indicates  that  Anastrepha  spp.  fruit  flies 
were  trapped  at  17  percent  of  the 
trapping  sites.  This  indicates  that 
Mexican  fruit  fly  and  other  Anastrepha 
spp.  fiiiit  flies  are  present  in  the 
Michoacan  avocado  groves. 

Response:  We  have  acknowledged 
that  Anastrepha  spp.  fruit  flies  are 
present  in  Michoacan.  which  is  why  the 
regulations  in  this  final  rule  set  forth 
safeguards  to  prevent  the  introduction 
of  those  pests.  The  requirements,  such 
as  surveillance  trapping,  increased 
trapping  in  response  to  a  single  fiiiit  fly 
detection,  Malathion  bait  treatments, 
covering  of  harvested  avocados,  fly- 
proof  screens  on  packinghouses,  and 
inspections,  work  together  with  the  non- 
preferred  host  status  of  Hass  avocado 
fruit  attached  to  the  tree  to  eliminate 
any  significant  risk  from  Anastrepha. 
Comment:  No  rational  basis  is  given 
for  a  number  of  the  probabihty  and 
confidence  estimates  used  in  the 
supplemental  pest  risk  assessment.  For 
example,  the  estimate  for  P6  (probability 
of  infested  fruit  introduced  into  a 
suitable  habitat  leading  to  an  outbreak) 
is  very  weakly  supported.  As  used  in 
the  supplemental  pest  risk  assessment, 
these  estimates  are  inappropriate, 
misleading,  and  create  a  false  sense  of 
security.  A  transparent,  thoroughly 
documented,  and  replicable  risk 
analysis  should  be  prepared  and 
submitted  to  peer  review. 

Response:  As  stated  in  the 
supplemental  pest  risk  assessment  (p. 
26),  and  in  accordance  with 
internationally  accepted  guidelines  for 
pest  risk  assessment,  when  specific  data 
were  not  available  to  provide  precise 
estimates  for  a  particular  probabihty, 
estimates  were  based  on  available  data 
and  expert  judgment.  Estimates  based 
largely  on  expert  judgment  typically 
have  a  degree  of  uncertainty  associated 
with  them.  We  accounted  for  the 
uncertainty  of  our  estimates  by 
characterizing  them  as  a  distribution  of 
potential  probabilities  (i.e.,  as 
probabihty  density  functions)  instead  of 
point  estimates.  Some  commenters 
indicated  that  APHIS  underestimated 
the  probabihties  while  others  indicated 
that  APHIS  has  overestimated  the  risk  of 
importing  Mexican  avocado  fiiiit. 
However.  APHIS  did  not  receive  any 
information  (e.g.,  biological,  regulatory, 
statistical,  or  methodological)  that  could 
be  interpreted  as  evidence  that  the 
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probability  estimates  were  incorrect,  or 
that  they  should  be  changed. 

Comment:  The  supplemental  pest  risk 
assessment  was  conducted  improperly 
and  fails  the  test  of  peer  review.  TTius, 
its  results  must  be  rejected  and  provide 
no  basis  for  accepting  the  proposed  rule. 

Response:  The  methods  us»d  by 
APHIS  have  been  subjected  to  extensive 
internal  and  external  peer  review  and 
have  been  accepted  within  the  United 
States  and  internationally.  Some 
commenters  on  this  issue,  including  two 
individuals  identified  as  risk  assessment 
experts,  commented  that  APHIS'  risk 
assessment  constituted  correct  and 
appropriate  use  of  risk  assessment  tools. 
A  variety  of  ofllcial  commenters  and 
peer  reviewers,  including  risk 
assessment  experts,  commended  APHIS' 
risk  assessment,  commented  that  the 
methods  had  been  applied 
appropriately,  and  considered  the 
conclusions  to  be  justified  and 
believable. 

Comment:  The  APHIS  supplemental 
pest  risk  assessment  and  risk 
management  analysis  documents  were 
not  prepared  in  accordance  with  North 
American  Plant  Protection  Organization 
(NAPPO)  and  the  United  Nations'  Food 
and  Agriculture  Organization  (FAO)  risk 
assessment  guideUnes. 

Response:  All  of  the  components  of 
plant  pest  risk  analysis  as  described  by 
FAO  (1995)  and  NAPPO  (1995)  are 
present  in  either  the  risk  management 
analysis  or  the  supplemental  pest  risk 
assessment.  E)espite  the  fact  that  the 
FAO  and  NAPPO  documents  are  only  in 
draft  form,  and  despite  the  fact  that 
these  documents  are  guidelines  and  not 
standards,  APHIS  satisfied  the 
requirements  of  each  step  suggested  by 
the  FAO  and  NAPPO  documents.  It  is 
true,  however,  that  the  order  in  which 
the  information  is  presented  in  the  two 
APHIS  dociunents  is  not  along  the 
general  theoretical  lines  of:  (1)  Initiate 
risk  analysis  because  of  a  new  request 
for  importation;  (2)  assess  the  base  risk; 
(3)  develop  a  risk  mitigation  program; 
and  (4)  conduct  and  monitor  the  risk 
mitigation  program.  The  situation  with 
Mexican  avocado  fruit  is  more  complex 
because  over  the  past  few  decades 
APHIS  has  considered  repeatedly  the 
risks  of  importing  Mexican  avocado 
fruit.  The  two  APHIS  documents  cover 
risk  assessment  and  risk  management, 
but  the  various  components  of  these  two 
documents  do  not  represent  a  simple 
chronological  progression  of  events.  The 
supplemental  pest  risk  assessment 
includes  a  more  complete  assessment  of 
the  baseline  risks  than  was  presented  in 
previous  risk  assessments  (e.g.,  see 
attachments  1  (entomology  risk 
assessment)  and  2  (pathology  risk 


assessment)  in  the  risk  management 
analysis).  APHIS'  risk  analysis  work 
started  long  before  FAO  prepared  the 
first  draft  of  its  guidelines.  APHIS  has 
offered  for  public  consideration  a 
number  of  documents  prepared  on  this 
issue  over  the  years.  Although  the 
chronology  of  these  documents  does  not 
match  the  order  given  in  the  FAO 
guidelines,  all  of  the  components  of  a 
complete  pest  risk  analysis  as 
recommended  by  FAO  are  available  in 
the  documents  prepared  by  APHIS. 

Comment:  The  criteria  for  the 
assignment  of  risk  estimates  found 
within  the  supplemental  pest  risk 
assessment  are  explained  well,  but  the 
rationale  for  the  risk  estimate  assigned 
to  each  of  the  quarantine  pests  is 
essentially  absent.  The  summary 
conclusions  are  appropriate  but  should 
be  explained  clearly  so  that  the 
reasoning  and  logic  used  to  estimate  risk 
can  be  easily  and  fully  understood. 

Response:  Most  of  tne  estimates  were 
based  to  some  extent  on  expert 
judgment.  APHIS  did  not  elaborate  on 
the  components  of  the  professional 
judgment  used  by  team  members 
because  such  elaboration  would  be  a 
statement  regarding  the  background  and 
experiences  of  the  scientists  involved. 
The  summary  conclusions  are  not 
explained  in  detail,  but  we  believe  that 
our  final  assessment  of  the  plemt  pest 
risk  regarding  each  category  of  pest  is 
well  represented  in  tables  9  and  10  of 
the  supplemental  pest  risk  assessment. 

Comment:  The  only  Mexican  avocado 
pest  siuvey  data  made  available  in 
support  of  the  proposed  rule  were  1993- 
1994  data  from  129  groves  in  the 
Michoacan  municipalities  of  Periban, 
Salvador  Escalante,  Tancitaro,  and 
Uruapan.  Current  pest  management 
practices  in  Michoacan  avocado 
orchards  emphasize  prophylactic 
treatments  with  broad-spectnun 
pesticides  (typically  12  treatments  per 
year  in  export  groves).  No  specifics  were 
provided  regarding  what  pesticides 
were  used,  how  they  were  applied,  and 
when  treatments  were  applied  in 
relation  to  the  survey  data.  Given  this, 
it  is  impossible  to  determine  what 
impacts  the  pesticide  treatments  may 
have  had  on  the  data  and  what  effect 
futiue  alterations  in  pesticide  use 
patterns  may  have  on  pest  populations 
in  the  growing  areas. 

Response:  As  we  noted  in  the 
proposed  rule,  some  trapping  was 
conducted  while  trees  were  being 
treated  with  pesticides.  Clearly,  such 
treatments  will  have  an  effect  on  pest 
populations,  and  that  effect  would  have 
been  reflected  in  the  survey  data.  This 
sort  of  pesticide  treatment  is  routine  in 
Michoacan,  and  similar  pesticide 


treatment  will  occiu"  in  orchards 
growing  avocados  for  export  to  the 
United  States,  so  we  believe  that 
trapping  conducted  during  or  after 
pesticide  treatment  provided  accurate 
population  data.  This  final  rule  requires 
•  that  annual  surveys  and  routine 
trapping  be  conducted  in  the  production 
area  as  part  of  the  avocado  export 
program,  so  futiue  alterations  in 
pesticide  use  patterns  would  also  be 
reflected  in  the  pest  population  data 
gathered  from  those  activities. 

Comment:  The  key  hypothesis  that 
Hass  variety  avocados  have  a  high  level 
of  natiual  resistance  to  Anastrepha  spp. 
fruit  flies  is  supported  only  by  weak 
data  and  inference.  The  hypothesis  is 
readily  testable  and  should  be 
thoroughly  evaluated  using  proper 
scientific  protocol  before  it  is  factored 
into  the  analysis.  If  sound  data  are 
collected  to  support  the  hypothesis  of 
Anastrepha  resistance,  then  the 
physiological  basis  for  that  resistance 
should  be  determined.  Otherwise, 
changes  in  envirorunental  or  other 
factors  (e.g.,  drought,  tree  stress,  etc.) 
that  affect  fruit  physiology  could  negate 
the  resistance,  as  was  the  case  with 
Sharwil  avocados  in  Hawaii. 

Response:  APHIS'  use  of  presumed 
host  resistance  in  its  systems  approach 
is  based  on  studies  conducted  in  Mexico 
and  Central  America,  some  of  which 
were  conducted  by  the  ARS,  that  have 
repeatedly  shown  avocados  to  be  poor 
hosts  of  fruit  flies  and  that  have  never 
pointed  to  Hass  avocados  as  an 
Anastrepha  fruit  fly  host.  These  studies 
are  backed  in  practical  terms  by  the 
experience  of  APHIS  personnel  at  the 
U.S./Mexlcan  border  who  have  been 
cutting  confiscated  avocados,  including 
Hass  variety  avocados. 

Mexico  is  the  world's  largest  producer 
and  consumer  of  avocados;  there  are 
over  80,000  hectares  of  avocados 
planted  in  the  State  of  Michoacan  alone. 
The  avocado  is  a  large,  economically 
signifitant  crop  in  Mexico  around 
which  has  developed  an  industry 
dedicated  to  the  growing  and  marketing 
of  avocados.  Industry  and  university 
researchers  in  Mexico  have  prepared 
numerous  publications  regarding  the 
identification  and  control  of  pests  of 
avocados,  yet  there  are  no  publications 
on  the  control  of  Anastrepha  spp.  fruit 
flies  in  Hass  variety  avocados.  APHIS' 
own  interception  records  over  the  past 
several  years  confirm  that  no 
Anastrepha  spp.  fruit  flies  have  been 
found  infesting  Hass  avocados.  We 
believe,  therefore,  that  the  conditions 
set  forth  in  the  proposed  rule  and  in  this 
final  rule  adequately  address  the  pest 
concerns  associated  with  the 
importation  of  Hass  avocados  from 
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Mexico  and  would  detect  a  problem  if 
one  were  to  exist. 

Comment:  Compliance  is  assimied  in 
many  aspects  of  APHIS'  risk  assessment 
process,  failing  to  take  into  account 
human  behavior  (e.g.,  greed  leading  one 
to  repack  and  transship  Mexican 
avocados  out  of  the  approved  area). 

Response:  Human  error  and 
purposeful  deceit  were  considered 
continuously  diuing  the  risk  assessment 
process  and  during  estimation  of  each  of 
the  probabilities.  Some  probability 
estimates  were  based  almost  exclusively 
on  our  consideration  of  human  error 
and  deceit.  For  example,  in  the 
supplemental  pest  risk  assessment,  P5, 
the  probability  that  fruit  would  be 
.  transported  to  an  area  with  suitable 
hosts  and  climate  (i.e.,  transshipment  to 
areas  outside  the  approved  States), 
ranged  from  0.5  percent  to  5  percent 
under  the  proposed  program.  Such 
transshipment  could  occiu'  only  as  a 
result  of  hiunan  error  or  piuposeful 
deceit,  so  oiur  estimate  of  risk  resulted 
directly  from  oiu  consideration  of  the 
possibility  of  human  error  and  the 
incentive  for  purposeful  deceit. 

Comment:  APHIS  should  include  the 
risk  of  infestation  due  to  vehicle 
accidents  in  warm  southern  States  and 
transshipment  as  part  of  its  risk 
analysis. 

Response:  Scenarios  such  as  accidents 
during  transport  and  transshipment 
were  included  in  the  supplemental  pest 
risk  assessment  and  were  considered  as 
part  of  P5,  the  probabiUty  that  fruit 
would  be  transported  to  an  area  with 
suitable  hosts  and  climate,  and  P6,  the 
probabiUty  that  infested  fruit  in  a 
suitable  habitat  leads  to  outbreak. 

Comment:  APHIS  should  convene  an 
independent  scientific  panel  to  review 
the  APHIS  risk  assessment  plan  and 
determine  if  the  plan  is  in  accord  with 
accepted  scientific  principles.  Until 
then,  the  proposal  should  be 
withdrawn. 

Response:  We  heard  the  call  for  an 
independent  scientific  review  of  the 
proposed  systems  approach  and  risk 
reduction  plans  even  before  the 
proposed  rule  was  published  on  July  3, 
1995.  In  the  proposed  rule,  we 
announced  that  2  days  of  hearings 
would  be  held  to  focus  exclusively  on 
the  APHIS  risk  assessment  dociunents 
uiJon  which  the  proposed  rule  was 
based  in  order  to  provide  an 
opportimity  for  experts  in  relevant 
disciplines  to  present  their  views  on 
those  documents  and  the  scientific 
issues  raised  by  them.  Those  hearings, 
which  were  conducted  on  August  1 7 
and  18, 1995,  produced  testimony  fi-om 
25  speakers.  In  addition  to  that  oral 
testimony,  we  received  written 


comments  from  interested  experts  in 
various  disciplines  during  the  comment 
period.  We  believe,  therefore,  that 
scientists  and  independent  scientific 
panels  had  ample  opportunity  during 
the  105-day  comment  period  to  present 
their  opinions  on  the  APHIS  risk 
assessment  plan. 

Comment:  The  only  realistic 
protection  for  the  United  States  is  to 
insist  on  "certified  infestation-free 
zones."  APHIS  should  insist  on 
additional  studies,  at  least  3  years  in 
diuation,  before  proceeding  with  any 
change  in  the  policy.  This  would  be 
consistent  with  the  NAPPO  guidelines 
for  the  establishment  of  a  pest-free  zone. 
If  APHIS  is  truly  interested  in 
maintaining  the  integrity  of 
phytosanitary  standards,  it  will  demand 
further  study  resulting  in  the 
establishment  of  these  pest-free  zones. 

Response:  As  we  explained  in  the 
proposed  rule  and  in  this  final  rule, 
APHIS  uses  systems  approaches  to 
phytosaniteiry  security  to  allow  fruits 
and  vegetables  to  be  imported  safely 
into  the  United  States  from  countries 
that  are  not  free  of  certain  plant  pests. 
Our  experience  with  systems 
approaches  for  the  importation  of 
commodities  and  systems  approaches 
for  domestic  commodities  has 
demonstrated  that  such  approaches  can 
be  used  safely  and  successfully  to  allow 
for  the  importation  or  exportation  of 
fruits  and  vegetables  &t>m  countries  or 
areas  that  are  not  free  from  pests.  In  this 
instance,  we  believe  that  the  systems 
approach  to  phytosanitary  seciuity 
found  in  this  final  mle  will  prevent  the 
introduction  of  plant  pests  into  the 
United  States  from  Michoacan. 
Therefore,  we  do  not  believe  that  it  is 
necessary  to  establish  Michoacan  as  a 
pest-fr«e  zone  prior  to  importing  Hass 
avocados. 

Comment:  The  supporting 
documentation  for  the  proposed  rule 
mentions  that  large-scale  fruit  cutting 
was  conducted  in  Mexico  to  determine 
pest  prevalence  in  Michoacan 's  export 
avocado  groves,  but  no  data  were 
offered  to  back  up  those  claims.  The 
data  regarding  fruit  cutting  should  be 
made  available  to  the  public. 

Response:  This  information  may  be 
obtained  by  contacting  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT,  as  several  individuals  did 
following  the  publication  of  the 
proposed  rule.  The  cutting  data  are 
available  in  at  least  summary  form  for 
the  period  1985  to  1991,  and  detailed 
information  is  available  for  groves  and 
packinghouses  for  certain  of  those  years. 

Comment:  A  university  researcher 
reported  that  she  discovered  immature 
avocado  stem  weevil  larvae  in  an  export 


grove  in  Michoacan  during  a  1994  trip 
to  the  region.  APHIS'  risk  documents, 
however,  state  that  none  have  been 
found. 

Response:  The  researcher  mentioned 
in  the  comment  traveled  to  Michoacan 
as  part  of  a  joint  APWS/CAC  team  that 
went  to  Mexico  on  an  information- 
gathering  trip  to  look  at  orchards 
infested  with  stem  weevils  and  seed 
weevils.  The  team  visited  a  grove  that 
appeared  to  be  poorly  managed  and, 
within  5  minutes,  found  the  avocado 
stem  weevil  to  be  present  in  trees  within 
the  orchard.  The  orchard  was  not 
certified  for  Sanidad  Vegetal's  export 
program.  Later  that  day,  however,  a  pest 
management  consultant  who  had  not 
visited  the  orchard  in  question 
speculated  that  it  had  once  been  an 
export  orchard.  It  was  that  encounter 
with  the  consultant  that  led  the 
researcher  to  conclude  that  she  detected 
avocado  stem  weevils  in  an  export  ' 
grove. 

Prior  to  APHIS'  interest  in  the  stem 
weevil,  Sanidad  Vegetal  was  not 
certifying  export  orchards  as  being  free 
of  stem  weevils,  so  it  is  possible  that 
some  orchards  that  had  previously  been 
certified  for  the  export  program  did 
have  stem  weevil  infestations.  In  1994, 
however,  Sanidad  Vegetal  instituted 
surveys  for  the  stem  weevil,  and  all 
orchards  certified  for  the  U.S.  export 
program  will  be  required  to  be  free  from 
the  pest.  Sanidad  Vegetal  inspectors 
know  how  to  survey  for  stem  weevils, 
and  the  experience  of  the  APHIS/CAC 
team  illustrates  that  the  pest  is  not 
difficult  to  detect. 

Comment:  The  Monte  Carlo  model 
used  in  the  supplemental  pest  risk 
assessment  was  imnecessary  in  the  first 
place  and  only  provides  a  veil  of 
analytical  objectivity;  the  model 
predicts  what  was  initially  assumed. 
The  data  upon  which  parameters  for  the 
model  were  estimated  are  either 
nonexistent  or  are  not  adequately 
documented.  The  results  of  the  model 
cannot  be  accepted  with  any  level  of 
confidence. 

Response:  Monte  Carlo  simulation  is 
a  well-established  and  scientifically 
based  tool  of  risk  assessment.  One  of  the 
primary  utilities  of  this  method  is  its 
ability  to  accouint  for  uncertainty  in  risk 
predictions.  APHIS  used  Monte  Carlo 
simulations  because  uncertainty  existed 
with  regard  to  the  true  value  of  some  of 
the  component  probabiUties.  Monte 
Carlo  simulations  provided  estimates  of 
risk  in  the  desired  format,  i.e.,  risk 
expressed  as  a  range  of  values,  each 
with  an  associated  probability.  Data  are 
available  that  affect  each  of  the 
estimates  made  in  the  risk  assessment. 
Much  of  the  information  used  by  APHIS 
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to  estimate  risk  can  be  found  in  the 
scientific  sources  listed  in  section  IV  of 
the  supplemental  pest  risk  assessment. 
Section  IV  of  that  document  lists  58 
separate  sources  of  information,  53  of 
which  are  scientific  references;  the 
remaining  5  can  be  considered 
"regulatory"  references.  APHIS  is 
confident  that  its  characterization  of  risk 
is  accurate.  Although  some  commenters 
disagreed  with  our  assessment  of  the 
risk,  no  specific  evidence  was  provided 
that  indicated  that  the  risk  assessment 
model  should  be  changed  or  that  the 
associated  probability  estimates  should 
be  reconsidered. 

Systems  Approaches 

Comment:  The  term  "systems 
approach"  should  be  defined  in  the 
regulations. 

Response:  There  is  no  need  to  define 
the  term  in  the  regulations  because  the 
term  is  not  used  in  the  regulations.  The 
term  "systems  approach"  is  used  in  the 
preamble  portion  of  the  proposed  rule 
and  this  final  rule,  as  well  as  in  the  two 
risk  documents,  to  describe  an 
overlapping,  redundant  series  of 
safeguards  that,  in  this  case,  will  be 
applied  to  the  importation  of  avocados 
from  Mexico.  The  safeguards  themselves 
are  set  forth  in  the  final  regulations,  but 
the  term  used  to  describe  those 
safeguards  collectively  is  not. 

Comment:  APHIS  compares  its 
proposed  systems  approach  for  Mexican 
avocados  to  the  systems  approaches 
used  for  the  importation  of  Unshu 
oranges  from  Japan,  peppers  from  Israel, 
and  tomatoes  from  Spain.  However, 
APHIS  fails  to  mention  that  the  Unshu 
oranges  must  be  grown  and  packed  in 
isolated,  canker-free  export  orchards 
surrounded  by  disease-free  buffer  zones, 
or  that  the  Spanish  tomatoes  and  Israeli 
peppers  must  be  grown  in  insect-proof 
plastic  screenhouses.  Measures  such  as 
drchard/buffer  zone  freedom  from  pests 
and  enclosed  grovdng  areas  vastly 
reduce  the  pest  risks  presented  by  those 
commodities;  there  is  no  equivalent 
degree  of  protection  built  into  the 
proposed  system  for  Mexican  avocados. 

Response:  In  the  proposed  rule,  we 
explained  that  APHIS  uses  systems 
approaches  to  establish  conditions 
whereby  fruits  and  vegetables  may  be 
imported  into  the  United  States  from 
countries  that  are  not  free  of  certain 
plant  pests.  There  is  no  "one  size  fits 
all"  systems  approach;  specific 
measiu'es  are  necessary  to  address 
specific  pest  risks,  so  different 
commodity/pest  combinations  will 
require  different  approaches.  Just  as  the 
systems  approaches  for  Unshu  oranges, 
Spanish  tomatoes,  and  Israeli  peppers 
lower  the  pest  risks  associated  with 


each  commodity  to  an  acceptable  level,  . 
we  believe  that  the  required  safeguards 
in  this  final  rule  will  allow  Hass 
avocados  to  be  safely  imported  into  the 
United  States  by  lowering  the  risk  of 
pest  introduction  to  an  acceptable  level. 

Comment:  The  proposed  rule  cites  the 
systems  approaches  used  for  Unshu 
oranges  from  Japan,  peppers  from  Israel, 
tomatoes  from  Spain,  citrus  from 
Florida  and  Texas,  apples  from 
Washington,  and  stonefruit  from 
CaUfomia.  These  systems  were  put  into 
place  after  multiply  years  of  data 
collection  and  analysis.  The  approach 
found  in  the  proposed  rule,  on  the  other 
hand,  is  based  on  barely  a  year's  worth 
of  data  that  is  flawed  and  generally 
incomplete;  the  systems  approach  is 
being  offered  as  a  substitute  for 
obtainable  knowledge.  APHIS  holds  its 
domestic  growers  and  trapping 
programs  to  a  high  standard  of  quality; 
it  is  certainly  reasonable  to  expect  that 
an  import  program  of  this  magnitude  be 
based  on  solid,  supportable,  long-term 
data. 

Response:  To  characterize  the  systems 
approach  for  avocados  as  being  the 
product  of  "barely  a  year's  worth  of 
data"  in  contrast  to  other  programs  that 
were  put  in  place  after  multiple  years  of 
data  collection  and  analysis  is 
inaccurate.  Mexican  government  and 
industry  officials  have  been  actively 
seeking  permission  to  export  avocados 
to  the  United  States  since  the  early 
1970's;  the  importation  program 
established  by  this  final  rule  is  based  on 
data  collected  diuing  those  years,  as 
well  as  on  information  gathered  by 
APHIS  through  its  own  activities  and 
research.  We  believe  that  the  Mexican 
data,  supplemented  by  out  own  data 
collected  over  those  years,  is  of 
sufficient  quality  and  quantity  to 
provide  the  foundation  upon  which  to 
base  the  safeguards  found  in  this  final 
rule. 

Comment:  Much  is  made  about  the 
fact  that  the  nine  mitigating  measures 
are  designed  to  "individually  and 
cumulatively  reduce  the  risk  of  pests." 
However,  four  of  the  nine  measures 
(trapping  and  field  treatments,  host 
resistance,  post-harvest  safeguards,  and 
winter  shipment)  are  specifically 
designed  to  control  fruit  flies.  The 
remaining  five  safeguards  do  not  act 
ounulatively  to  adequately  address  the 
threats  posed  by  the  seed  weevil  and 
other  avocado-specific  pests. 

Response:  First,  we  believe  that 
winter  shipment  is  a  mitigating  measure 
that  has  an  effect  on  pests  other  than 
fruit  flies  because  the  avocado  stem  and 
seed  pests,  like  the  fiiiit  flies,  would  not 
survive  winter  temperatures  in  the 
northeastern  United  States.  More 


importantly,  however,  we  disagree  with 
the  commenter's  assertion  that  the 
safeguards  do  not  have  a  cumulative 
effect  on  reducing  the  risk  of  the 
avocado  seed  and  stem  pests.  Those 
safeguards  determine  whether  the  pests 
are  present  (field  surveys),  deny  the 
pests  opportimities  to  establish  a 
presence  (field  sanitation),  ensure  that 
pests  have  not  infested  the  avocado  fruit 
(packinghouse  inspection  and  fruit 
cutting,  port-of-arrivalinspection),  and 
deny  Uie  pests  the  opportunity  to 
become  established  in  the  United  States 
should  they  somehow  get  in  (limited 
U.S.  distribution,  winter  shipping). 
Those  six  safeguards  are  each  an 
individual  means  of  detecting  or 
preventing  the  presence  of  pests; 
together,  we  believe  they  will  reduce  the 
risk  of  pest  introduction  to  an 
insignificant  level. 

Comment:  A  verification  process  for 
the  systems  approach  must  be  put  in 
place  so  we  can  tell  if  the  program  is 
being  followed  and  if  the  program  is 
effective. 

Response:  We  believe  that  the 
necessary  checks  are  already  built  into 
the  process  to  allow  us  to  determine 
whether  the  program  is  being  followed. 
Throughout  the  growing,  packing,  and 
shipping  processes,  APHIS  personnel 
will  be  on  hand  to  monitor  compliance 
with  the  regulations  and  to  conduct 
sufficient  inspections  to  determine  the 
phytosanitary  condition  of  the  fruit. 
That  monitoring  and  inspection  will 
allow  us  to  tell  if  the  program  is  being 
followed  and  is  effective. 

Comment:  APHIS'  experience  with 
the  failed  program  to  import  Sharwil 
avocados  from  Hawaii  should  show 
APHIS  that  reliance  on  the  assumed 
non-host  status  of  a  commodity  and  on 
systems  approaches  can  result  in  httle 
to  no  actual  phytosanitary  security. 

Response:  The  Hawaiian  Sharwil 
avocado  program  might  be  considered  to 
have  been  a  failure  from  a  commercial 
perspective  if  one  was  interested  only  in 
moving  Sharwil  avocados  from  Hawaii 
to  the  mainland,  since  the  program  was 
canceled  following  the  detection  of 
pests  on  the  avocados.  From  a 
quarantine  perspective,  however,  the 
program  could  accurately  be  described 
as  a  success  because  the  safeguards  built 
into  the  program  allowed  us  to  detect 
the  presence  of  pests  and  terminate  thf 
program  before  those  pests  could  be 
disseminated  into  the  continental 
United  States.  In  terms  of  the  pest/ 
commodity  interaction,  the  situation  in 
Hawaii  differs  from  the  situation  in 
Michoacan.  The  primary  pest  of  concern 
for  the  Sharwil  program  was  the 
Oriental  fruit  fly,  which  is  present  at 
very  high  levels  in  Hawaii's  avocado 
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production  area.  Oriental  fruit  fly 
utilizes  a  variety  of  host  fruits  and  will 
attack  almost  anything  that  is  available 
due  to  its  high  population  density.  The 
situation  in  Michoacan  is  not 
comparable  because  Anastrepha  spp. 
fruit  flies  are  not  present  at  high 
population  levels  in  the  export  orchards 
and,  when  compared  to  Oriental  fruit 
fly,  Anastrepha  spp.  fruit  flies  have  a 
restricted  host  range. 

Comment:  The  risk  management 
analysis  describes  the  proposed  program 
as  a  systems  approach  consisting  of  nine 
mitigation  measures  used  to  bring  the 
identified  pest  risk  to  an  acceptable 
level.  However,  only  the  required  field 
sanitation  and  fruit  fly  treatments 
actually  qualify  as  mitigation  measiues; 
the  remaining  components — trapping, 
fruit  cutting,  visual  inspection,  etc. — are 
in  actuaUty  monitoring  tools.  The 
proposed  approach,  therefore,  would  be 
more  accurately  (and  more  credibly) 
described  as  a  process  for  monitoring 
the  efficacy  of  cultivation,  sanitation, 
and  treatment  procedures  to  allow  for 
and  attest  to  the  movement  of 
iminfested  fruit  only.  Such  an  approach 
is  not  invalid,  but  it  should  be  properly 
characterized  in  the  final  report. 

Response:  Although  field  sanitation 
and  fruit  fly  treatments  are  the  only  two 
components  of  the  systems  approach 
that  have  a  direct  efliect  on  the  field 
populations  of  pests,  we  believe  that  all 
nine  components  can  appropriately  be 
characterized  as  mitigating  measures 
because  what  is  being  mitigated  is  the 
risk  that  an  infested  shipment  of 
avocados  will  enter  the  United  States 
and  result  in  pests  becoming  established 
in  this  country.  That  risk  can  be' 
mitigated  by  monitoring  the  efficacy  of 
cultivation,  sanitation,  and  treatment 
procedures  to  allow  for  and  attest  to  the 
movement  of  uninfested  fruit  as  well  as 
through  field  sanitation  and  fruit  fly 
treatments. 

Commercial  Shipments 

Comment:  The  proposed  rule  would 
require  the  avocados  to  be  imported  in 
commercial  shipments  only,  but  fails  to 
define  the  term  "commercial  shipment." 

Response:  The  background 
information  of  the  proposed  rule  draws 
a  distinction  between  commercial 
shipments  and  wild  or  "backyard" 
avocados,  explaining  that  the  two 
categories  of  produce  are  grown  imder 
very  different  conditions.  The  term  is 
not  defined  in  the  proposed  rule, 
however,  largely  because  a  definition  for 
the  term  is  already  present  in  the 
regulations.  Specifically,  the  following 
definition  of  the  term  commercial 
shipment  appears  in  §  319.56-1  of  the 
regulations  (and  thus  applies  to  the 


regulations  set  forth  in  this  final  rule): 
"A  shipment  containing  fruits  and 
vegetables  that  an  inspector  identifies  as 
having  been  produced  for  sale  and 
distribution  in  mass  markets.  Such 
identification  will  be  based  on  a  variety 
of  indicators,  including,  but  not  limited 
to:  quantity  of  produce,  type  of 
packaging,  identification  of  grower  or 
packing  house  on  the  packaging,  and 
documents  consigning  the  shipment  to 
a  wholesaler  or  retailer." 

Comment:  The  proposal  requires  that 
trucks  transporting  avocados  from  the 
packinghouse  be  sealed,  but  no  mention 
is  made  as  to  where  or  by  whom  the  seal 
may  be  broken.  It  appears,  then,  that  a 
truck  could  be  loaded  with  500  boxes  of 
avocados  at  a  certified  packing  house, 
sealed,  then  be  driven  to  a  mango 
packinghouse,  reopened,  and  the  rest  of 
the  truck  loaded  with  mangos  or  some 
other  produce  item.  The  truck  then 
could  be  driven  to  the  border  crossing 
at  Nogales,  AZ,  for  avocado  inspection. 
From  Nogales,  the  mangos  could  be 
shipped  to  California  or  some  other 
southwestern  State  and  the  avocados 
shipped  under  U.S.  Customs  bond  on  to 
the  northeast.  If  the  avocados  contained 
any  pests,  they  could  easily  transfer  to 
the  other  product  and  be  shipped 
anywhere. 

Response:  We  intend  that  the 
refrigerated  truck  or  refrigerated 
container  in  which  the  avocados  are 
transported  be  sealed  at  the 
packinghouse  and  not  opened  until  it 
reaches  the  United  States.  Mixed  loads 
such  as  those  envisioned  by  the 
commenter  will  not  be  permitted.  The 
language  in  the  regulations  is  not,  as  the 
commenter  noted,  clear  on  those  points, 
so  in  this  final  rule  we  have  added 
language  to  §  319.56-2f!lc)(3)(viii)  to 
make  it  clear  that  the  truck  or  container 
must  remain  unopened  imtil  it  reaches 
the  U.S.  port  of  first  arrival. 

Seasonal  Restrictions 

Comment:  The  proposed  rule  states 
that  the  avocados  may  be  imported  bom 
November  through  the  month  of 
February.  Under  proper  stor^e 
conditions,  wholesalers  and  distributors 
can  hold  avocados  for  several  weeks 
past  the  end  of  February.  Will 
businesses  be  required  to  dispose  of 
their  Mexican  avocado  inventory  come 
March  1st? 

Response:  The  November  through 
February  restriction  applies  to  the 
importation  of  Mexican  avocados,  not  to 
their  distribution  in  the  approved 
States.  Under  the  provisions  of  the 
proposed  rule,  for  example,  a  truckload 
of  avocados  could  cross  the  border  on 
the  last  day  of  February,  take  several 
days  to  arrive  at  a  market  in  an 


approved  State,  and  be  first  offered  for 
sale  by  a  wholesaler  or  distributor  in 
early  March.  Therefore,  businesses  will 
not  be  required  to  dispose  of  their 
Mexican  avocado  inventory  on  March 
1st  of  each  year. 

Comment:  With  controlled- 
atmosphere  storage,  Mexican  avocados 
imported  at  the  end  of  February  could 
theoretically  be  sold  into  the  month  of 
April,  when  temperatures  in  some  of  the 
approved  States  could  be  high  enough 
to  enable  pests  to  become  established. 
Therefore,  imports  should  be  allowed 
only  imtil  mid-January  to  ensure  that 
the  temperatures  in  the  approved  States 
at  the  end  of  the  retail  sales  period — not 
just  the  end  of  the  importation 
window — are  low  enough  to  preclude 
the  survival  and  establishment  of  the 
pests  of  concern. 

Response:  Even  with  some  type  of 
controUed-atmosphere  storage,  we  do 
not  believe  it  is  lately  that  the  shelf  life 
of  the  Mexican-origin  avocados  could 
extend  into  the  month  of  April.  Even  if 
one  of  the  pests  of  concern  were  to 
infest  the  fruit,  avoid  detection,  survive 
shipment,  and  finally  escape  into  the 
environment  during  a  period  of  mild 
weather,  there  would  be  no  host 
material  available  to  sustain  a  pest 
population. 

Distribution  Within  the  United  States 

Comment:  The  proposed  requirement 
for  boxes  in  which  the  avocados  are 
shipped  to  be  marked  "Distribution 
limited  to  the  following  States:  *  *  *" 
will  be  meaningless  as  a  deterrent  to 
transshipment;  persons  wishing  to 
transship  the  avocados  can  easily  repack 
the  fruit  in  other  boxes.  At  the  very 
least,  APHIS  should  require  that  each 
individual  Mexican-origin  avocado  be 
marked  with  an  indelible  dye  or  bear  a 
sticker  denoting  its  origin. 

Response:  We  agree  with  the 
numerous  conunenters  who  made  this 
point  and  have  added  a  stickering 
requirement  to  this  final  rule. 
Specifically,  we  will  require  that  each 
avocado  fruit  be  labeled  with  a  sticker 
bearing  the  Sanidad  Vegetal  registration 
number  of  the  packinghouse  in  which 
the  avocado  was  prepared  for  shipment 
to  the  United  States.  We  believe  this 
stickering  requirement  will  make  it 
easier  to  identify  Mexican -origin 
avocados  at  terminal  markets  and 
present  an  additional  obstacle  to 
transshipment  of  the  fruit  to  non- 
approved  States. 

Comment:  The  limited  distribution 
scheme  is  an  unreaUstic  concept,  given 
the  open  nature  of  the  U.S.  marketing 
and  transportation  systems.  The 
restrictions  will  be  ignored  because  of 
high  consumer  demand  for  avocados  in 


Federal  Renster  /  Vol.  R2.  Nn.  24  /  WpHn(>.<:dav    Fphmarv  <;    IQQ?  /  Rnloe  anri  Roonlaiinnc        t^ont 


5300       Federal  Register  /  Vol.  62.  No.  24  /  Wednesday,  February  5,  1997  /  Rules  and  Regulations 


areas  outside  the  approved  States  and 
the  price  disparity  between  California 
and  Mexican  avocados.  The  price 
disparity  will  be  even  greater  when  the 
$0,054  per-pound  tariff  cited  in  the 
proposed  rule  is  eliminated. 

Response:  If  the  limited  distribution 
requirement  was  the  only  means  of  risk 
mitigation  available  in  the  Mexican 
avocado  import  program,  the  open 
nature  of  the  U.S.  marketing  and 
transportation  systems  would  be  a 
matter  of  concern.  Limited  distribution 
is,  however,  only  one  of  a  series  of 
safeguards  designed  to  prevent  the 
introduction  of  pests  into  the  United 
States  through  the  importation  of 
avocados  from  Mexico.  We  do  not 
expect  limited  distribution  to  be 
foolproof,  but  we  also  do  not  expect  that 
infested  avocados  will  be  entering  the 
United  States  through  legally  imported 
commercied  shipments  in  the  first  place. 
Further,  we  anticipate  that 
unscrupulous  distributors  will  be  the 
exception,  rather  than  the  rule,  so  we 
believe  that  the  restrictions  on 
distribution  of  the  avocados  will  be 
widely  observed,  rather  than  ignored. 
As  an  earlier  commenter  pointed  out, 
domestically  grown  avocados  are 
certainly  available  during  the  period 
when  Mexican  avocados  will  be 
imported,  so  the  high  consumer  demand 
anticipated  by  the  commenter  in  non- 
approved  States  could  be  met  by 
domestic  supply  and  by  those  avocados 
that  are  already  being  imported  to  all 
regions  of  the  United  States  from  Chile, 
the  Dominican  Republic,  and  the 
Bahamas. 

With  regard  to  the  expected  price 
diflerential  between  imported  Mexican- 
origin  avocados  and  domestic  avocados, 
the  commenter  is  correct  in  noting  that 
the  $0,054  per  pound  tariff  will  be 
event\ially  eliminated.  Under  the  North 
American  Free  Trade  Agreement,  all 
fees  and  tariff  rates  on  Schedule  C 
commodities,  including  avocados,  are  to 
be  eliminated  within  10  years,  with  a 
gradual  decline  of  10  percent  per  year. 
Whether  or  not  the  price  differential 
will  give  rise  to  a  black  market  for 
avocados  or  lead  estabUshed 
distributors  to  knowingly  violate  the 
law  for  the  sake  of  profit  is  another 
matter.  An  imscrupulous  distributor 
who  wished  to  illegally  transship 
Mexican  avocados  would  have  to  pay 
the  costs  associated  with  obtaining  a 
shipment  of  imported  Mexican 
avocados  at  wholesale  prices  from  a 
terminal  market  in  an  approved  State, 
moving  that  shipment  to  a  secure 
location,  unloading  the  boxes  from  the 
truck  or  container,  removing  all  the 
avocados  from  their  packing  boxes, 
peeling  the  sticker  fit>m  each  piece  of 


fruit,  perhaps  adding  a  new  sticker  to 
each  piece  of  fruit,  repacking  the  fruit  in 
new  boxes,  loading  the  boxes  back  onto 
the  truck  or  container,  and  driving  the 
load  of  avocados  across  the  country  to 
one  of  the  exjiected  high-demand 
markets  (south  Florida,  Texas,  and 
California),  all  of  which  would  limit  the 
profitability  of  such  an  illegal 
enterprise.  We  believe  that  this  limited 
profit  potential,  when  combined  with 
other  factors  such  as  the  ready 
availability  of  domestic  and  imported 
avocados  in  areas  outside  the  approved 
States  and  the  fact  that  persons  involved 
in  such  illegal  transshipment  are  liable 
to  legal  action,  incarceration,  or  fines, 
makes  it  unlikely  that  large-scale 
transshipment  will  take  place. 

Comment:  In  the  risk  documents  and 
the  proposed  rule,  APHIS  asserts  that 
the  Fruit  and  Vegetable  Division  of  the 
Agricultural  Marketing  Service  (AMS) 
would  notify  APHIS  if  Mexican-origin 
avocados  showed  up  at  terminal 
markets  in  non-approved  States.  The 
AMS  would  be  in  no  position  to  render 
such  assistance  because  their 
responsibility  is  to  grade  fruits  and 
vegetables  for  export. 

Response:  The  AMS  does  grade 
domestically  marketed  fruit,  as  well  as 
firuit  intended  for  export,  so  AMS 
personnel  will  indeed  be  present  at 
terminal  markets  in  non-approved 
States  and  will  thus  be  in  a  position  to 
assist  APHIS  in  identifying  misdirected 
avocados. 

Comment:  In  the  risk  documents  and 
the  proposed  rule,  APHIS  asserts  that 
the  AMS  would  noUfy  APHIS  if 
Mexican-origin  avocados  showed  up  at 
terminal  markets  in  prohibited  States. 
How  will  AMS  personnel— or  APHIS 
inspectors — be  able  to  tell  the  difference 
between  Mexican-origin  Hass  avocados 
and  Hass  avocados  that  originated  in 
domestic  groves  or  were  imported  from 
Chile? 

Response:  Domestically  grown  Hass 
avocados  and  Hass  avocados  imported 
from  Chile  will  be  clearly  labeled  and 
readily  identifiable,  since  there  is  no 
reason  for  a  distributor  or  other  person 
to  disguise  their  origin.  Similarly,  the 
Mexican  avocados  will  be  packaged  and 
individually  labeled  to  indicate  that 
they  originated  in  Mexico,  so  a  person 
wishing  to  sell  transshipped  Mexican 
avocados  in  a  terminal  market  in  a  non- 
approved  State  would  have  to  go  to 
some  lengths  to  disguise  the  origin  of 
the  fi\iit.  As  discussed  in  the  response 
to  a  previous  comment,  we  do  not 
believe  that  the  level  of  profit  that  might 
be  expected  from  selling  transshipped 
Mexican  avocados  would  be  great 
enough  to  entice  a  significant  number  of 
people  to  engage  in  such  illegal  activity. 


Comment:  The  commissioner  of 
agricultiue  in  one  State  and  the 
governor  of  another  have  noted  that 
consumers,  processors,  and  distributors 
in  their  States  have  expressed  interest  in 
the  availability  of  Hass  avocados  from 
Mexico  and  would  like  to  see  the  list  of 
appr'oved  States  expanded  to  include 
their  respective  States. 

Response:  The  placement  of 
additional  States  on  the  list  of  approved 
States  would  have  to  be  part  of  a 
subsequent  rulemaking.  The  public 
must  be  given  an  opportimity  to 
comment  on  the  inclusion  of  additional 
States,  and  importations  into  the  non- 
approved  States  were  not  considered  in 
the  supplemental  pest  risk  assessment 
and  risk  management  analysis  prepared 
for  July  1995  proposed  rule,  so  we  do 
not  have  sufficient  information 
regarding  the  potential  plant  pest  risk 
associated  with  importing  Mexican 
avocados  into  other  States.  New  States 
may  be  added  in  the  future  if  APHIS 
receives  a  request  to  do  so  and  the 
agency  determines  that  avocados  can  be 
imported  into  that  State  writhout 
presenting  a  significant  pest  risk;  if  such 
a  determination  is  made,  a  proposed 
rule  to  add  the  State  would  be 
published  in  the  Federal  Register. 

Comment:  Part  of  the  rationale  behind 
APHIS'  limited  distribution  safeguard  is 
the  contention  that  there  is  no  suitable 
host  material  to  sustain  the  pests  of 
concern,  especially  the  avocado-specific 
pests.  There  is,  however,  the  possibility 
that  the  avocado  seed  weevils  and  the 
avocado  seed  moth  could  become 
established  in  the  northeastern  United 
States  by  using  red  bay  (Persea 
borbonia),  a  relative  of  avocado  [Persea 
americana),  as  a  host.  Red  bay  is  a  host 
of  Heilipus  apiatus,  which  is  closely 
related  to  the  large  avocado  seed  weevil 
Heilipus  lauri. 

Response:  Although  H.  apiatus  is 
related  to  H.  lauri.  H.  apiatus  is  a  stem 
borer,  not  a  seed  p6st.  It  is  very  unlikely 
that  H.  lauri,  Conotrachelus  aguacatae 
and  C.  perseae  could  survive  by  feeding 
on  the  small  seeds  of  red  bay  [frail  size 
1-2  cm.).  In  addition,  the  seed  moth  is 
foimd  only  at  lower  elevations  in  the 
tropics,  even  though  the  host  is  grown 
commonly  at  higher  elevations.  In  fact, 
all  of  the  pests  of  concern  become  rare 
or  are  completely  absent  at  the  higher 
elevations.  Although  specific 
temperature  threshold  information  for- 
these  pests  may  be  scarce  or  absent, 
there  is  no  reason  to  believe  that  these 
tropical  or  subtropical  pests  could 
survive  the  winters  in  the  approved 
States. 


UMI 
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Trust  Fund  Agreement  and  APHIS 
Participation 

Comment:  APHIS  and  Mexico  need  to 
recognize  that  APHIS  is  neither 
adequately  staffed  nor  funded  to 
properly  deal  with  this  proposed 
importation  program.  This  limitation 
could  be  waived  if  all  APHIS  incurred 
costs  were  borne  by  Mexico. 

Response:  The  proposed  rule  clearly 
stated  that  all  costs  associated  with 
APHIS'  participation  in  the  program 
would  be  paid  by  the  Mexican  ^vocado 
industry  assodfion  through  a  trust 
fund  agreement  with  APHIS.  Paragraph 
(b)  of  proposed  §  319.56-2ff  stated,  in 
part,  that  the  Mexican  avocado  industry 
association  would  be  required  to  "pay 
in  advance  all  costs  that  APHIS  expects 
to  incur  through  its  involvement  in  the 
trapping,  survey,  harvest,  and 
packinghouse  operations  *  *  *"  Those 
provisions  are  the  same  in  this  final 
rule.  The  costs  of  inspecting  imported 
^  agriciUtural  commodities  at  the  port  of 
first  arrival  are  recovered,  when 
applicable,  by  user  fees. 

Comment:  The  Mexican  avocado 
growers  should  be  required  to  post  a 
bond  or  to  somehow  insure  or 
indemnify  their  product,  so  that  in  the 
event  of  a  pest  infestation,  domestic 
avocado  growers  would  receive  some 
financial  compensation  for  their  losses. 

Response:  We  beUeve  that  requiring 
Mexican  growers  to  somehow 
indemnify  their  product  would  be 
imnecessary  and  ill-advised,  largely 
because  no  country  in  the  world 
requires  the  indemnification  of 
agricultural  products  offered  for 
importation;  if  the  United  States  were  to 
set  a  precedent  and  require  such 
indemnification,  it  would  be  only  a 
matter  of  time  before  our  domestic 
agricultural  producers  would  be 
required  to  indemnify  their  products 
offered  for  export.  Any  grower  or  farmer 
has  little  control  over  his  or  her  produce 
once  it  has  left  the  grove  or  farm,  let 
alone  once  it  has  been  exported  to 
another  nation.  To  ask  that  grower  or 
farmer  to  insure  his  or  her  produce  from 
the  farm  gate  to  the  end  consumer       « 
would  be  unfair  at  best,  especially  in 
this  instance,  given  that  the  regulations 
prohibit  the  distribution  of  Mexican 
Hass  avocados  in  U.S.  avocado-growing 
States.  Finally,  requiring  such 
indemnification  would  run  counter  to 
oiu"  obligations  under  current 
international  trade  agreements  and 
would  certainly  be  subject  to  challenge 
by  Mexico  and  other  potentially  afi^ected 
trading  partners. 


Safegoards  in  Mexico 

Comment:  Why  does  Sanidad  Vegetal, 
an  agency  of  the  Mexican  national 
government,  have  to  hire,  train,  and 
supervise  the  personnel  who  will  be 
involved  in  trapping  and  conducting  the 
pest  surveys?  Mexico  does  not  require 
the  USDA  to  hire,  train,  and  supervise 
the  personnel  engaged  in  similar 
activities  in  California  or  Washington, 
for  example.  Mexico  accepts  the  results 
provided  by  State-level  personnel,  as 
should  APHIS. 

Response:  The  commenter  is  correct 
in  pointing  out  that  Mexico — and  many 
other  countries  as  well — accepts  the 
plant-health-related  work  performed  in 
the  United  States  by  State  personnel. 
We  have,  therefore,  modified  the 
regulations  in  this  final  rule  to  allow  the 
personnel  who  conduct  the  trapping 
and  pest  surveys  in  Michoacan  to  be 
hired,  trained,  and  supervised  either  by 
Sanidad  Vegetal,  as  was  proposed,  or  by 
the  Michoacan  State  delegate  of  the 
Secretaria  de  Agricultura,  Ganaderia  y 
Desarrollo  Rural  (Secretariat  of 
Agriculture,  Livestock,  and  Rural 
Development),  who  holds  a  position 
that  is  roughly  equivalent  to  that  of  a  ~ 
State  agriculture  commissioner  in  the 
United  States. 

Comment:  The  supplementary  pest 
risk  assessment  states  that  "any 
proposed  program  would  include  *  *  * 
field  surveys  for  specific  avocado  pests 
at  the  State,  municipality,  and  grove 
levels,"  but  the  area  surveys  called  for 
in  the  proposed  rule  appear  to  be  only 
at  the  mimicipahty  and  grove  levels. 

Response:  The  reference  to  State-level 
surveys  in  the  supplementary  pest  risk 
assessment  was  an  error.  State-level 
surveys  wrere  not  part  of  the  Mexican 
work  plan,  nor  were  they  considered  in 
the  risk  management  analysis  or  the 
proposed  rule.  More  importantly, 
however,  no  estimates  of  risk  or  risk 
reduction  were  based  on  the  expectation 
that  State-level  surveys  would  be 
conducted.  We  beUeve  that  the  required 
mimicipahty-  and  grove-level  surveys, 
which  focus  on  detecting  pests  in  the 
production  areas,  will  provide  us  the 
necessary  pest  population  information. 

Comment:  The  supplemental  pest  risk 
assessment  states  that  one  factor  in  the 
assessment  that  afiects  risk  management 
is  the  assumption  that  all  traces  of  stei^^ 
-and  other  plant  material  would  be 
removed  from  the  avocados  before 
packing.  The  proposed  regulations, 
however,  do  not  mention  removing 
stems. 

Response:  The  statement  to  which  the 
commenter  is  referring  can  be  found  on 
page  8  of  the  supplemental  pest  risk 
assessment.  Freedom  from  stems  and 


other  kinds  of  plant  material  is  one  of 
the  "Quarantine  56  conditions"  that  the 
risk  assessment  assumes  will  be  in 
effect,  which  is  indeed  the  case. 
Paragraph  (a)  of  §  319.56-2  requires  that 
"all  importations  of  fruits  and 
vegetables  must  be  free  from  plants  or 
portions  of  plants,  as  defined  in 
§  319.56-1."  Plants  or  portions  of  plants 
is  defined  as  "leaves,  twigs,  or  other 
portions  of  plants,  or  plant  litter  or 
rubbish  as  distinguished  from  clean 
fruits  and  vegetables,  or  other 
commercial  articles."  We  have  added 
language  to  the  packinghouse 
requirements  in  §  319.56-2ff(c)(3)  to 
make  it  clear  that  stems,  leaves,  and 
other  portions  of  plant  must  be  removed 
from  the  avocado  fruit. 

Comment:  The  proposed  rule  calls  for 
dead  branches  to  be  pruned  and 
removed  bom  the  orchards,  but 
provides  no  set  schedule  for  those 
actions  to  occur.  Without  a  more  precise 
schedule,  the  practice  may  not 
effectively  prevent  stem  weevil 
infestations.  Tree  pruning  should  be 
timed  to  remove  dead  or  dying  branches 
before  adult  stem  weevil  emergence  in 
the  spring  or  the  fall.  Spring  removal 
and  destruction  of  dead  or  dying 
branches  would  help  to  break  the 
reproductive  cycle  and  reduce  the 
population  level  of  any  adult  stem 
weevils  that  may  be  present  in  those 
orchards. 

Response:  No  prescribed  schedule 
was  included  because  we  intend  for  the 
removal  of  dead  branches  to  be  a 
continuing  part  of  an  orchard's 
management  and  upkeep.  The 
regulations  in  this  final  rule  require,  as 
was  proposed,  that  "[d]ead  branches  on 
avocado  trees  in  the  orchard  must  be 
pruned  and  removed  from  the  orchard." 
That  requirement  is  one  of  the 
conditions  under  which  any  approved 
orchard  must  operate. 

Comment:  The  proposed  rule  calls  for 
avocado  iruii  that  has  fallen  from  the 
trees  to  be  removed  from  the  orchards 
prior  to  harvest.  Given  the  fact  that  such 
fiuit  is  more  likely  to  be  infested  by 
pests,  removal  of  fallen  fruit  should  be 
part  of  a  regular  field  sanitation  routine, 
not  merely  be  a  pre-harvest  event. 

Response:  We  agree  that  removing 
fallen  fruit  as  a  regular  practice  would 
lower  the  risk  of  fruit  fly  attraction 
within  an  orchard  and  would  thereby 
lower  the  overallfruit  fly  population  in 
an  orchard.  Therefore,  we  have  changed 
§  319.56-2fflc)(2)(iii)  in  this  final  rule  to 
require  that  fallen  fruit  be  removed  fit>m 
export  orchards  at  least  once  a  week. 

Comment:  It  will  be  all  but  impossible 
for  the  registered  growers  in  Michoacan 
to  patrol  their  approved  orchards  often 
enough  to  remove  all  the  avocado  fioiit 
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that  has  fallen  from  the  trees  prior  to 
harvest,  and  it  is  unrealistic  to  expect 
that  pickers  who  are  paid  by  the  bin  or 
by  the  pound  will  not  place  fruit  from 
the  ground  into  their  Held  boxes  during 
the  harvest,  thus  increasing  the  risk  that 
infested  avocados  will  be  exported  to 
the  United  States.  How  will  APHIS 
enforce  these  requirements? 

Response:  Although  it  is  unlikely  that 
any  orchard  could  ever  be  kept 
completely  free  of  fellen  fruit,  we 
believe  that  it  is  possible  for  a  grower 
to  keep  up  with  most  of  the  fallen  fruit 
by  following  sound  field  sanitation 
practices.  As  noted  in  the  response  to 
the  previous  comment,  we  will  require 
that  fallen  fruit  be  removed  from  the 
orchard  on  a  weekly  basis,  rather  than 
just  before  harvest.  Because  a  finding  of 
infested  fruit  will  result  in  the 
suspension  or  withdrawal  of  an 
orchard's  export  certification,  it  is  in  a 
grower's  best  economic  interests  to 
prevent  fallen  fruit  from  being 
intermingled  with  harvested  fruit. 
Inspections  at  the  packinghouse  prior  to 
and  during  the  culhng  process,  along 
with  subsequent  inspections  in  the 
United  States,  are  expected  to  alert  us  to 
the  presence  of  pests,  and  frequent 
checks  by  APHIS  and  Sanidad  Vegetal 
inspectors  will  help  ensiu«  that  the 
requirements  of  the  regulations  are 
being  observed. 

Comment:  It  is  highly  unlikely  that 
avocados  in  the  approved  orchards 
could  be  harvested  by  pickers,  diunped 
into  bins  or  other  containers,  loaded 
onto  trucks,  and  covered  in  less  than  3 
hours  after  being  picked.  It  is  more 
likely  that  the  firuit  will  be  exposed  for 
longer  periods  of  time  and  thus  exposed 
to  potential  fruit  fly  infestation.  How 
will  APHIS  be  able  to  supervise  these 
requirements? 

Response:  We  acknowledge  that  a 
grower  may  not  be  able  to  transport  all 
his  avocados  to  the  packinghouse 
within  3  hours  of  harvesting  them,  so 
there  are  provisions  for  protecting  the 
fruit  until  it  is  moved.  Specifically,  the 
regulations  in  this  final  rule  require,  as 
was  proposed,  harvested  avocados  to  be 
"moved  from  the  orchard  to  the 
packinghouse  within  3  hours  of  harvest 
or  they  must  be  protected  from  fruit  fly 
infestation  until  moved."  APHIS 
inspectors  and  Sanidad  Vegetal 
personnel  will  be  monitoring  the  export 
groves  during  harvest  and  will  ensure 
that  these  and  all  the  other  requirements 
of  the  regulations  are  met. 

Comment:  The  Mediterranean  fiuit  fly 
(Medfly)  has  been  found  at  high  levels 
in  the  Mexican  State  of  Chiapas,  which 
is  close  to  the  State  of  Michoacan.  In 
order  to  monitor  potential  Medfly 
movement  into  the  Michoacan  region. 


monitoring  for  Medfly  at  a  higher  trap 
density  than  called  for  in  the  proposed 
rule  is  needed. 

Response:  Given  the  history  of 
Medfly's  spread  and  the  spread  of  other 
fruit  flies,  we  believe  that  Medfly  is 
unlikely  to  migrate  the  650  miles  from 
Chiapas  to  Michoacan.  The  trapping 
densities  and  trap  types  required  in  this 
final  rule  for  Medfly  monitoring  in 
Mexico  are  the  same  as  those  used  to 
monitor  for  Medfly  in  California,  where 
much  of  the  State's  fruit  production  area 
hes  within  650  miles  of  the  recent  Los 
Angeles  Basin  infestation. 

Comment:  Field  surveys  are  defined 
by  APHIS  as  the  most  effective 
safeguard  for  protection  against 
avocado-specific  pests,  but  these 
surveys  rely  almost  exclusively  on 
programs  under  the  direction  of  Sanidad 
Vegetal.  If  this  is  to  be  the  most  effective 
line  of  defense  against  the  introduction 
of  the  seed  weevil,  APHIS  should  be 
directly  involved  in  implementing  this 
program  and  not  merely  monitoring  the 
process. 

Response:  With  regard  to  the  required 
safeguards,  including  field  survey's,  the 
regulations  in  §  319.56-2ff(c)  clearly 
state  that  "APHIS  v\rill  be  directly 
involved  with  Sanidad  Vegetal  in  the 
monitoring  and  supervision  of  those 
activities."  APHIS  personnel  will  be 
present  in  Michoacan  in  a  supervisory 
and  monitoring  capacity  to  ensure  that 
the  required  safeguards  are  being 
observed,  not  to  conduct  field  surveys 
for  the  Mexican  avocado  industry. 

Municipality  Requirements 

Comment:  A  survey  should  be 
required  for  the  avocado  seed  moth,  and 
sex  lure  or  food  bait  traps  should  be 
used  to  monitor  for  the  avocado  seed 
moth. 

Response:  In  this  final  rule,  as  in  the 
proposed  rule,  the  regulations  in 
§  319.5&-2ff(c)(l)(ii)  require  that  each 
municipality  be  surveyed  at  least 
annually  for  the  avocado  seed  moth  and 
the  other  avocado  seed  pests.  A  sex  lure 
or  food  bait  is  not  available  for  use  in 
trapping  for  the  avocado  seed  moth,  but 
we  continue  to  believe  that  the  annual 
siu^ey  required  by  the  regulations  will 
serve  to  alert  us  to  the  presence  of  this 
and  other  pests  in  the  municipalities, 
and  that  the  other  safeguards  in  the 
regulations  will  ensure  that  shipments 
of  avocados  will  be  bee  of  the  pests  of 
concern. 

Comment:  The  proposed  regulations 
call  for  at  least  300  hectares  of  each 
municipality  to  be  surveyed  for  seed 
weevils  and  seed  moths  at  least 
annually.  While  the  proposal  states  that 
"portions"  of  each  registered  orchard 
and  areas  with  wild  or  backyard 


avocado  trees  must  be  included  in  the 
survey,  the  term  "portions"  is  not 
defined  and  is,  thus,  open  to 
interpretation.  Additionally,  there  is  no 
explanation  of  how  a  300-hectare  siu^^ey 
per  municipality  will  yield  a  95  percent 
confidence  level  of  detection.  How  can 
a  single  annual  survey  of  300  hectares 
serve  as  the  basis  for  calling  a 
municipality  free  of  seed  weevils  and 
seed  moths? 

Response:  We  did  not  specify  a 
minimum  size  for  the  "portions"  to  be 
surveyed  because  the  survey  must 
include  portions  of  each  registered 
orchard  and  areas  with  wild  or  backyard 
avocado  trees,  and  the  number  of  those 
areas  vnll  vary  between  municipalities. 
However,  the  work  plan  in  which 
Sanidad  Vegetal  will  set  forth  the  details 
of  the  survey  activity  will  have  to  be 
approved  by  APHIS,  and  APHIS 
personnel  will  be  supervising  the 
surveys,  so  we  will  be  able  to  ensure 
that  Sanidad  Vegetal  continues  its 
current  practice  of  reflecting  the  size  of 
an  orchard  in  the  size  of  the  siuveyed 
area,  i.e.,  siuveying  larger  orchards  more 
widely  than  smaller  orchards.  The 
overall  survey  size  of  300  hectares  per 
municipality  was  selected  to  ensure  that 
there  would  be  a  95  percent  or  greater 
confidence  level,  independent  of  the 
size  of  the  municipality,  that  the  survey 
would  detect  the  pests  if  they  occur  in 
1  percent  or  more  of  the  commercial 
growing  areas  within  the  municipality. 
The  only  way  to  approach  a  100  percent 
confidence  level  would  be  to  survey 
every  tree,  which  is  not  practical.  It 
should  be  noted  that  the  mimicipality 
must  be  foimd  free  of  the  avocado  seed 
pests — i.e.,  none  found  during  the  entire 
300-hectare  siuvey — and  that  the  survey 
must  be  conducted  dunng  the  growing 
season  and  prior  to  the  harvest  of  the 
avocados.  'The  nature  and  timing  of  this 
annual  survey  offers  a  high  degree  of 
assurance  that  the  avocados  exported  to 
the  United  States  will  be  free  from 
avocado  seed  pests. 

Comment:  Field  survey  is  a  critical 
element.  The  survey  protocol  is  set  up 
to  have  a  95  percent  confidence  level  of 
finding  1  percent  infestation;  this 
assumes  an  evenly  distributed 
infestation,  not  the  more  likely  scenario 
of  certain  groves  being  more  likely 
infested  than  others  and  a  spotty 
distribution  of  weevib  within  an 
infested  grove. 

Response:  We  believe  that  the  field 
siuveys  required  by  the  regulations, 
which  will  be  supervised  by  APHIS,  are 
already  designed  to  address  the  imeven 
distribution  thought  likely  by  the 
commenter.  The  required  surveys  will 
include  each  registered  orchard,  so 
every  grove  from  which  avocados  will 
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be  exported  to  tbe  United  States  will  be 
inspected;  areas  with  wild  or  backyard 
avocado  trees  will  be  surveyed  as  well. 
Within  each  registered  orchard,  the 
APHIS  personnel  supervising  the 
surveys  will  ensure  that  the  survey  sites 
are  randomly  selected  to  provide  a 
reliable  means  of  detecting  uniform  or 
spotty  distributions  of  pests  within  each 
orchard.  (To  make  that  requirement 
clear,  we  have  added  the  words 
"randomly  selected"  to  §  319.56- 
2^c)(l)(ii)  in  this  final  rule  to  describe 
the  selection  of  survey  sites  within  each 
orchard.) 

Comment:  The  proposed  regulations 
call  for  at  least  300  hectares  of  each 
municipality  to  be  surveyed  for  seed 
weevils  and  seed  moths  at  least 
annually.  Have  any  of  those  surveys 
been  conducted  yet?  APHIS  should  have 
conducted  its  own  survey  to  determine 
the  mimicipalities  to  be  free  of  the 
avocado  seed  pests  and  fruit  flies  before 
publishing  the  proposed  rule. 

Response:  Seed  pest  surveys  have 
been  conducted  routinely  by  Sanidad 
Vegetal  for  its  own  programs  over  the 
past  several  years,  but  the  surveys  called 
for  by  the  regulations  have  not  been 
conducted  yet  because  Sanidad  Vegetal 
and  APHIS  do  not  know  which 
municipalities  and  orchards  will 
register  to  participate  in  the  avocado 
export  program.  When  the  work  plan  is 
submitted  and  the  participating 
municipalities  and  groves  are  identified, 
APHIS  will  be  directly  involved  with 
Sanidad  Vegetal  in  the  monitoring  and 
supervision  of  the  surveys. 

Sanidad  Vegetal  Avocado  Export 
Program 

Comment:  APHIS  claims  in  the 
proposed  nde  that  over  5  million 
kilograms  of  avocados  have  been 
exported  to  japan  during  the  last  3  years 
under  the  Sanidad  Vegetal  Avocado 
Export  Program  with  no  recorded 
interceptions  of  the  8  pests  of  concern. 
APHIS  failed  to  mention,  however,  that 
one  quarter  of  all  Mexican  avocado 
shipments  to  Japan  were  fumigated  after 
Uve  pests  were  discovered.  In  addition, 
the  Japanese  inspectors  do  not  routinely 
cut  fr^t  as  part  of  their  inspection 
process.  Finally,  Japan  and  the  other 
coimtries  to  which  Mexican  avocados 
are  exported  do  not  have  domestic 
avocado  industries,  so  there  is 
significantly  less  risk  for  those  countries 
from  the  start. 

Response:  It  is  Japanese  plant 
protection  (wUcy  to  fumigate  an 
imported  commodity  from  any  coimtry 
when  any  live  organism  is  found — 
regardless  of  the  oi^anism's  quarantine 
or  pest  status — so  it  is  not  accurate  to 
characterize  the  fumigation  of  Mexican 


avocados  by  Japan  as  being  solely  in 
response  to  the  detection  of  live  pests. 
What  is  of  primary  importance  is  the 
fact  that  the  Japanese  have  not  detected 
the  presence  of  any  of  the  eight  pests  of 
concern  to  APHIS.  APHIS  did  not  claim 
that  Japanese  plant  protection  officials 
cut  fhiit  as  part  of  their  routine 
inspection.  The  Japanese  have  sampled 
and  carefully  examined  approximately 
50,000  avocados  over  the  last  3  years, 
cutting  the  fioiit  if  external  signs  of  pests 
indicate  the  need  to  do  so.  Finally,  there 
is  less  risk  posed  to  a  country  without 
a  domestic  avocado  industry,  but  only 
in  terms  of  avocado-specific  pests;  such 
a  country  would  still  seek  to  identify 
and  mitigate,  as  necessary,  the  risks 
presented  by  other  pests  such  as 
Anastrepha  spp.  fruit  flies. 

Orchard  and  Grower  Requirements 

Comment:  Under  the  proposed 
regulations,  APHIS  would  allow  an 
orchard  to  continue  shipping  even  after 
more  than  one  Anastrepha  spp.  fruit  fly 
is  discovered  during  a  30-day  period, 
provided  malathion  bait  sprays  were 
applied.  The  proposed  rule  states  that 
this  protocol  is  similar  to  those  used  in 
Texas  and  Florida;  however,  Florida 
orchards  are  eliminated  from  their 
export  program  if  two  Caribbean  fruit 
flies  are  discovered  in  an  orchard.  Why 
is  there  a  disparity? 

Response:  In  the  proposed  rule,  we 
stated  that  the  procedures  for  fruit  fly 
trapping,  increased  trapping  in  response 
to  a  fruit  fly  detection,  and  pesticide 
treatments  in  response  to  additional 
detections  in  the  Mexican  avocado 
program  were  similar  to  the  procedures 
used  by  APHIS  in  citrus  fruit 
production  areas  of  Florida  and  Texas 
where  Anastrepha  spp.  fruit  flies  exist. 
The  similarities  can  only  carry  so  far, 
however,  when  there  are  differences  in 
the  pest  of  concern,  the  susceptibility  of 
the  commodity  to  infestation,  or  both. 
Accordingly,  the  program  response  to 
the  capture  of  Caribbean  fruit  flies 
[Anastrepha  suspensa)  in  a  Florida 
citrus  grove  differs  from  the  program 
response  for  the  capture  of  Anastrepha 
ludens,  A.  serpentina,  or  A.  striata  in  a 
Mexican  avocado  grove.  APHIS  beUeves 
that  the  systems  approach  used  in  each 
case,  although  different,  adequately 
reduces  the  risk  to  an  insignificant  level 
in  their  respective  pest  situations. 

Comment:  The  proposed  regulations 
would  require  trapping  for  Anastrepha 
spp.  fruit  flies  throughout  the  year  in 
production  areas.  Research  shows  that 
Hass  avocados  are  not  fruit  fly  hosts; 
therefore,  trapping  for  fruit  flies  should 
not  be  required  in  avocado  production 
areas.  If  tike  requirement  is  maintained, 
Mexican  avocados  should  be  allowed 


entry  into  the  United  States  without 
seasonal  or  geographic  restrictions. 

Response:  We  disagree  with  the 
commenter's  contention  that  fruit  fly 
trapping  is  unnecessary.  Although  we 
do  believe  that  Hass  avocados  still  on 
the  tree  are  non-preferred  hosts  for 
Anastrepha  spp.  fruit  flies,  we 
nonetheless  believe  that  it  is  prudent  to 
require  trapping  in  the  production  areas 
to  allow  us  to  monitor  the  population 
levels  of  the  frxut  flies.  Significant 
increases  in  fiuit  fly  populations  in  the 
production  areas  would  increase  pest 
pressure  on  the  avocados,  which  would 
necessitate  a  reassessment  or  adjustment 
of  the  program's  fruit  fly  risk  mitigation 
measures.  We  continue  to  believe  that 
the  fiuit  fly  trapping,  along  with  the 
seasonal  and  geographic  restrictions  and 
the  other  elements  of  the  program,  are 
necessary  to  provide  for  the  safe 
importation  of  avocados  from  Mexico. 

Comment:  The  Anastrepha  spp.  trap 
density  of  1  trap  per  10  hectares  is  too 
low  for  efl'ective  monitoring.  The 
biological  reahty  is  that  adult  fiiiit  flies 
would  move  between  various  hosts  in 
the  region  as  different  hosts  become 
more  or  less  attractive  for  oviposition.  A 
proper  regional  trapping  program 
should  be  established  that  includes 
buffer  areas  around  orchards.  Also,  the 
attraction  range  of  McPhail  traps  is 
small — a  few  feet  or  meters — compared 
to  other  trap  types.  Relying  on  traps  of 
this  type  and  trap  densities  at  this  low 
a  level  could  allow  fruit  fly  population 
levels  to  increase  significantly  without 
detection. 

Response:  The  Anastrepha  spp.  fruit 
fly  trapping  is  intended  to  indicate 
whether  fruit  fly  populations  are  present 
in  production  areas,  rather  than  in  areas 
where  wild  or  alternative  host  material 
may  be  grown,  which  is  why  the 
trapping  is  to  be  conducted  in  the 
ordiards.  We  believe  that  the  required 
trap  density  of  1  trap  per  10  hectares 
will  be  sufficient  to  indicate  the 
presence  of  fruit  fly  populations  in  the 
orchards.  In  the  United  States,  the 
national  detection  protocol  for 
Anastrepha  ranges  fix>m  1  trap  per  10 
square  miles  to  5  traps  per  square  mile; 
the  Rio  Grande  Valley  and  Florida  citrus 
protocol  for  Anastrepha  ranges  from  5 
to  15  traps  per  square  mile.  The  density 
required  in  the  Mexican  orchards — 1 
trap  per  10  hectares — works  out  to 
approximately  25  traps  per  square  mile, 
which  is  the  same  density  required  to 
maintain  the  fruit-fly-fi^e  zone  in  the 
Mexican  State  of  Sonora.  With  regard  to 
the  type  of  traps  used,  we  believe  that 
some  of  the  other  traps  currently 
available  may  be  comparable  to  the 
McPhail  trap,  but  none  are  better  for 
monitoring  for  Anastrepha  froiit  flies. 
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'Conunent:  Field  trapping  data  can, 
and  likely  will,  be  modified  to  get  the 
"right"  answer. 

Response:  APHIS  will  be  directly 
involved  with  Sanidad  Vegetal  in  the 
monitoring  and  supervision  of  all 
required  activities  in  Mexico,  including 
the  trapping.  We  believe  this  routine 
supervision  and  monitoring  will 
discourage  any  tampering  with  trapping 
data,  especially  considering  that  an 
orchard  or  even  an  entire  municipality 
could  be  subject  to  suspension  or 
expulsion  from  the  export  program  if 
caught  falsifying  trapping  data.  Further, 
trained  APHIS  personnel  will  be  present 
in  the  mimicipahties,  orchards,  and 
packinghouses  throughout  the  growing 
season  and  harvest  and  would  thus  be 
in  a  position  to  notice  the  discrepancies 
between  falsified  data  and  actual 
conditions. 

Comment:  The  proposed  regulations 
call  for  certain  actions  to  be  taken  if  a 
fiuit  fly  is  trapped  in  an  orchard,  but  the 
protocol  for  the  number  of  malathion 
treatments  to  be  used  and  when  export 
shipments  could  be  resumed  in  relation 
to  fruit  fly  finds  is  imclear. 
Additionally,  nothing  is  said  with 
regard  to  actions  that  would  be  taken  in 
the  event  of  fruit  fly  larvae  being  found 
in  avocado  fruit. 

Response:  As  stated  in  the  proposed 
rule  and  in  this  final  rule,  the  trapping 
of  a  single  fruit  fly  in  an  export  orchard 
will  require  the  deployment  of  at  least 
10  additional  traps  in  the  50-hectare 
area  surroimding  the  trap  in  which  the 
fruit  fly  was  foimd,  and  any  additional 
finds  within  30  days  in  the  260-hectare 
area  siurounding  the  first  find  will 
necessitate  the  application  of  malathion 
bait  treatments  in  the  a^ected  orchard 
in  order  for  the  orchard  to  remain 
eligible  to  export  avocados  to  the  United 
States.  Exports  from  the  orchard  would 
not  be  suspended  based  on  fruit  fly 
finds  alone,  so  the  resumption  of  export 
shipments  in  relation  to  fruit  fly  finds 
is  not  addressed  in  the  regulations.  If, 
however,  the  grower  failed  to  apply 
malathion  bait  treatments  when 
required,  the  orcheird  would  lose  its 
export  certification  and  the  grower 
would  have  to  requalify  for  that 
certification  before  exports  from  the 
orchard  could  resume.  The  specific 
protocol  for  the  number  of  malathion 
treatments  that  would  have  to  be 
applied  in  the  orchard  is  not  spelled  out 
in  the  regulations;  rather,  the  applicable 
protocols  would  be  detailed  in  the 
annual  work  plan  prepared  by  Sanidad 
Vegetal  and  approved  by  APHIS  that 
details  the  activities  that  Sanidad 
Vegetal  will  carry  out  to  meet  the 
requirements  of  the  regulations.  The 
detection  of  fi^t  fly  larvae  in  avocado 


shipments  at  the  packinghouse  or 
during  subsequent  inspections  will 
automatically  result  in  the  rejection  of 
the  infested  shipment  based  on  its 
failure  to  meet  the  requirement  for 
fi«edom  from  pests  and  will  trigger  an 
evaluation  of  the  export  program. 

Ck}mment:  Under  the  proposed 
regulations,  APHIS  would  allow  an 
orchard  to  continue  shipping  even  after 
more  than  one  Anastrepha  spp.  fruit  fly 
is  discovered  during  a  30-day  period, 
provided  malathion  bait  sprays  were 
applied.  The  discovery  of  additional 
flies  found  within  1  month,  or 
preferably  one  life  cycle,  should  require, 
in  addition  to  malathion  and  bait 
treatments,  the  suspension  of  any 
exports  until  30  days  or,  again, 
preferably  one  life  cycle,  has  passed 
with  no  new  detections.  This  would 
help  assure  that  any  fruits  that  might 
contain  fruit  fly  eggs  or  larvae  are  not 
shipped. 

Response:  We  believe  that  the  poor 
Anastrepha  host  status  of  Hass 
avocados,  along  with  the  application  of 
malathion  bait  treatments,  increased 
trapping,  lower  wintertime  fruit  fly 
activity,  and  the  required  post-harvest 
safeguards  makes  it  imnecessary  to 
suspend  exports  from  a  grove  based  on 
the  trapping  of  more  than  one  fruit  fly 
within  a  260-hectare  area  centered 
within  the  grove. 

Packinghouse  Requirements 

Conunent:  The  proposed  rule  would 
require  250  avocados  per  shipment  to  be 
selected,  cut,  and  inspected  at  the 
packinghouse  prior  to  the  culling 
process.  To  reach  a  95  percent 
confidence  level  of  detecting  a  1  percent 
infestation  rate,  at  least  300  avocados 
should  be  inspected. 

Response:  We  agree  with  the 
commenter.  Depending  on  the  size  of 
the  fruit  and  the  number  of  field  boxes, 
the  size  of  a  shipment  could  range 
between  1,000  and  4,000  avocados; 
hypergeometric  tables  indicate  that  the 
sample  size  needed  to  reach  the  95 
percent  confidence  level  of  detecting  a 
1  percent  infestation  would  vary 
between  258  and  288  fruit.  Therefore, 
we  have  changed  the  required  sample 
size  in  §  319.56-2ff(c)(3)(iv)  to  300  fruit. 

Conunent:  No  size  is  given  for  a 
"shipment,"  yet  the  proposed 
regulations  say  to  cut  250  fruit  per 
shipment  in  the  packinghouse  prior  to 
the  culling  process.  With  a  large 
shipment,  cutting  250  iniit  could  yield 
a  near-zero  confidence  level  of  detecting 
1  percent  or  greater  infestation.  Sample 
size  must  bear  some  relationship  to  die 
total  lot  size. 

Response:  As  noted  in  the  previous 
response,  the  size  of  a  shipment  could 


vary  between  1,000  and  4,000  avocados, 
and  hypergeometric  tables  indicate  that 
a  sample  size  of  288  avocados  would  be 
sufficient  to  detect  a  1  percent 
infestation  in  a  shipment  of  4,000 
avocados  with  95  percent  confidence. 
Because  we  will  require  300  avocados  to 
be  sampled  from  each  shipment,  and 
because  increasing  the  sample  size 
above  that  level  will  not  significantly 
increase  the  statistical  probability  of 
detecting  a  1  percent  infestation,  we 
have  not  made  any  changes  in  response 
to  that  comment. 

Comment:  It  is  not  unreasonable  to 
expect  that  some  growers  in  Mexico  will 
take  avocados  from  non-certified  groves 
to  a  certified  grove  or  an  export 
packinghouse  and  attempt  to  pass  the 
avocados  off  as  having  been  grown  in  a 
certified  grove.  What  safeguards  will  be 
in  place  to  prevent  this  from  happening? 

Response:  As  stated  in  the  proposed 
rule  and  in  this  final  rule,  a  finding  of 
any  of  the  avocado  seed  pests  Heilipus 
lauri,  Conotrachelus  aguacatae,  C. 
perseae,  or  Stenoma  catenifer  in  a 
municipality  during  an  annual  pest 
survey,  orchard  survey,  packinghouse 
inspection,  or  other  monitoring  or 
inspection  activity  will  result  in  the 
m\micipality's  loss  of  its  pest-free 
certification  and  the  suspension  of 
avocado  exports  ftom  that  municipality 
until  APHIS  and  Sanidad  Vegetal  agree 
that  the  pest  eradication  measiues  taken 
have  been  effective  and  that  the  pest 
risk  within  that  municipality  has  been 
eliminated.  Similarly,  a  finding  of  the 
stem  weevil  Copturus  aqaacatae  during 
an  orchard  survey  or  in  a  packinghouse 
will  result  in  an  orchard  losing  its 
export  certification  for  the  entire 
shipping  season  of  November  through 
February.  Because  avocado  fruit  from 
non-certified  groves  presents  a  greater 
pest  risk  than  does  fioiit  grown  in 
certified  groves,  we  believe  that  it  is 
imlikely  that  the  growers  and  packers  in 
an  approved  municipality  would  idlow 
their  entire  export  operation  to  be 
jeopardized  by  allowing  potentially 
infested  friiit  from  non-certified 
orchards  to  be  commingled  with  their 
export-quality  fruit.  In  addition  to  that 
purely  economic  disincentive,  APHIS 
and  Sanidad  Vegetal  inspectors  will  also 
be  present  in  the  municipalities, 
orchards,  and  packinghouses  during  the 
shipping  season  to  ensure  that  all 
requirements  of  the  regulations  are 
being  observed. 

Comment:  It  will  be  difficult  for 
inspectors  in  packinghouses  or  at  the 
border  to  detect  the  presence  of  stem 
weevils  in  avocados  once  the  fruit  has 
been  washed  because  washing  removes 
the  white  residue  or  "sugaring"  that  is 
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found  on  the  firuit  when  stem  weevils 
are  present. 

Response:  Under  the  inspection 
system  contained  in  the  proposal  and  in 
this  final  rule,  packinghouse  inspection 
would  occur  after  the  fruit  has  been 
removed  from  the  field  boxes  and  before 
the  fruit  has  been  washed,  so  any  white 
residue  would  still  be  visible.  However, 
detecting  the  presence  of  stem  weevils 
after  washing  is  also  possible  with 
proper  training,  as  is  evidenced  by  the 
himdreds  of  instances  in  which  APHIS 
inspectors  at  the  El  Paso,  TX,  border 
crossing  have  detected  the  pest  in 
avocados  confiscated  from  smugglers. 

Shipping  Requirements  and 
Restrictions 

Comment:  Illinois  should  be 
eliminated  from  the  list  of  approved 
States  because  of  the  large  niunber  of 
terminal  markets  in  Qiicago  that 
regularly  ship  produce  to  unapproved 
States.  It  would  be  too  difficult  to 
prevent  Mexican  avocados  from  being 
shipped  to  unapproved  States  from 
Chicago. 

Response:  The  fact  that  a  distributor 
in  one  State  may  deal  with  a  distributor 
in  another  State  was  not  a  significant 
consideration  in  the  compilation  of  the 
list  of  approved  States.  Certainly,  any 
distributor  in  any  State  who  was 
determined  to  transport  avocados 
outside  of  the  approved  States  could 
likely  do  so,  be  he  in  Maine  or  Illinois. 
Illinois  and  the  other  approved  States 
were  requested  as  markets  by  Mexico     - 
because  the  cold  winter  climate  and 
general  unsuitabiUty  to  tropical  pest 
infestation  of  those  States  offered  an 
additional  safeguard  for  the  proposed 
export  program,  reasoning  with  which 
APHIS  agreed.  Distributors  in  States  on 
the  southern  and  western  periphery  of 
the  approved  area  are  likely  to  deal  with 
customers  in  neighboring  States;  if  those 
States  were  eliminated  from  the  Ust  of 
approved  States,  we  would  simply  be 
left  with  another  group  of  States  that 
border  on  non-approved  States. 

Comment:  Port5  of  entry  in  Texas 
should  not  be  limited  to  those  listed  in 
the  proposed  rule;  rather,  APHIS  should 
issue  permits  that  would  be  vaUd  for 
multiple  ports  in  order  to  preserve 
competition. 

Response:  The  Texas  ports  of  entry 
were  selected  because  they  are  staffed 
by  APHIS  inspectors  who  are 
experienced  with  dealing  with  avocado  ~ 
shipments.  We  believe  that  the  seven 
Texas  ports  of  entry  fisted  in  the 
regulations  will  be  adequate  to  meet  the 
needs  of  importers  who  wish  to  receive 
their  products  through  Texas.  If  there  is 
a  demonstrated  need  for  additional 
ports  of  entry  in  Texas  or  circumstances 


otherwise  warrant  the  addition  of  new 
ports  of  entry  for  Mexican  avocados, 
such  an  addition  to  the  list  of  ports 
would  have  to  be  proposed  as  part  of  a 
future  rulemaking. 

Comment:  The  proposed  rule  would 
require  the  avocados  to  be  moved 
through  the  United  States  by  air  or  in  a 
refiigerated  truck  or  rail  car,  as 
temperature  is  critical  to  the 
suppression  of  these  known  pests.  I 
would  think  a  temperature  recording 
device  showing  that  the  avocados  have 
been  held  imder  refrigeration  at  40 
degrees  through  the  transporting  period 
would  be  mandatory.  I  see  no  reason  for 
a  refrigeration  requirement  without  a 
temperature  and  temperature  recording 
requirement. 

Response:  The  cooler  temperatures  in 
Michoacan  and  the  cold  temperatures  in 
the  approved  States  played  a  ro|e  in  our 
assessment  of  pest  risk,  but  the 
requirement  for  refrigerated  trucks, 
containers,  or  rail  cars  was  not 
s(>ecifically  identified  as  a  mitigating 
measure  in  the  supplemental  pest  risk 
assessment  or  in  the  risk  management 
analysis.  By  the  time  the  avocados  have 
entered  the  United  States,  keeping  the 
temperature  of  the  fruit  low  during 
transport  contributes  as  much  to 
maintaining  fruit  quality  as  it  does  to 
suppressing  possible  pest  activity.  The 
importer  of  the  fruit  would  certainly 
expect  that  the  fiuit  would  be  in  the  best 
possible  condition  upon  its  arrival  in  an 
approved  State,  and  the  person 
transporting  the  fruit  would  seek  to 
meet  that  expectation.  Therefore,  we  do 
not  beUeve  it  is  necessary  for  APHIS  to 
require  that  temperature  logs  be 
maintained  by  the  person  transporting 
avocados  imported  into  the  United 
States  from  Mexico. 

Comment:  How  will  APHIS  ensure 
that  shipments  of  avocados  are  not 
diverted  to  non-approved  States  during 
transit? 

Response:  The  avocados  will  be 
required  to  travel  imder  a  bond  posted 
by  the  importer  with  the  U.S.  Customs 
Service.  The  bond  serves  to  guarantee 
that  the  shipment  will  be  delivered 
intact  to  the  destination  listed  on  the 
permit  issued  for  its  importation;  if  the 
shipment  does  not  arrive  at  its 
destination,  the  fact  that  the  in-bond 
papers  have  not  been  closed  out  will 
serve  to  notify  Customs  and  APHIS  that 
the  permit  requirements  have  been 
violated.  Persons  violating  the 
conditions  of  the  permit  and  the  in- 
bond  agreement  are  liable  to  forfeiture 
of  the  bond  and  significant  civil  and 
criminal  penalties. 

Comment:  The  shipping  corridor 
should  not  extend  as  far  to  the  north  as 
was  proposed;  there  are  too  many  routes 


leading  west  in  the  northern  area  of  the 
corridor. 

Response:  We  believe  that  the  routes 
that  lead  north  and  east  fix>m  El  Paso, 
TX,  would  likely  be  used  by  shippers, 
especially  those  with  destinations  in  the 
western  portion  of  the  approved  States. 
As  noted  in  the  response  to  the  previous 
comment,  significant  penalties  can  be 
assessed  on  shippers  who  fail  to  observe 
the  conditions  of  the  permit. 

Comment:  Nogales,  AZ,  and  El  Paso, 
TX,  should  be  eliminated  as  ports  of 
entry  for  Mexican  avocados  bound  for 
the  northeastern  United  States.  These 
ports  are  so  far  west  that  diversion  of 
shipments  to  the  high-demand 
Cahfomia  markets  would  be  hkely. 

Response:  Nogales  and  El  Paso  are 
each  situated  at  the  northern  end  of  a 
major  north-south  Mexican  highway 
and  are  significant  hubs  for  U.S./ 
Mexican  trade.  These  ports  are  stiiffed 
with  APHIS  personnel  experienced  with 
handling  avocado  shipments  and  are 
currently  used  as  ports  of  entry  for 
avocados  and  other  restricted  products 
such  as  citrus  fruit  and  mangoes  that  are 
moving  through  the  United  States  to 
destinations  outside  the  United  States 
under  the  plant  quarantine  safeguard 
regulations  in  7  CFR  part  352.  Vie 
permit  and  bond  agreement  under 
which  the  avocados  will  be  shipped  will 
clearly  delineate  the  areas  through 
which  the  avocados  may  be  moved  and, 
as  noted  in  the  responses  to  the 
previous  two  comments,  significant 
penalties  can  be  assessed  on  shippers 
who  fail  to  observe  the  conditions  of  the 
permit. 

Inq>ection 

Comment:  Inspection  at  the  port  of 
fiirst  arrival  is  a  weak  link  in  the  systems 
approach.  Given  the  risk  presented,  an 
inspection  scheme  of  closer  to  100 
percent  would  be  more  appropriate  than 
the  current  plan. 

Response:  Inspection  at  the  port  of 
first  arrival  is  intended  to  accomplish 
two  goals.  First,  inspectors  check  the 
documents  accompanying  the  shipment 
to  ensure  that  the  avocados  are  from  an 
approved  orchard  and  were  processed 
in  an  approved  packinghouse  and  are 
accompanied  by  a  phytosanitary 
certificate.  The  inspectors  also  ensure 
that  the  limited  distribution  statement 
appears  on  all  boxes,  that  a  U.S. 
Customs  Service  bond  has  been  secured 
for  the  shipment,  and  that  the  in-bond 
papers  indicate  that  the  shipment  is 
consigned  to  an  importer  in  an 
approved  State.  Second,  the  inspectors 
will  select  a  sample  of  fi^it  from  each 
shipment  and  carefully  cut  and  inspect 
those  avocados  to  verify  their  pest-free 
status.  Inspection  at  the  port  of  first 
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arrival  is  essentially  a  redundant 
safeguard  that  serves  to  verify  that  all 
the  regulatory  requirements  applicable 
to  the  importation  of  the  avocados  have 
been  met. 

Comment  Inspections  are  likely  to  be 
negatively  impacted  by  the  numbers  of 
Boxes  coming  through. 

Response:  Given  me  nimiber  of  ports 
of  entiy  and  the  expected  volimie  of 
imported  Mexican  avocados,  we  do  not 
believe  that  APHIS  inspectors  at  the 
ports  of  entry  will  be  faced  with  an 
overwhelmingly  large  number  of 
shipments.  In  all  cases,  shipments  of 
avocados  being  offered  for  entry  into  the 
United  States  will  be  inspected  in 
accordance  with  the  regulations. 

Comment:  The  proposed  regulations 
state  that  the  avocados,  upon  arrival  at 
the  terminal  market  in  the  northeastern 
States,  are  subject  to  inspection.  I  would 
think  an  inspection  would  be 
mandatory  and  should  reflect 
temperature  and  fruit  condition  on 
arrival. 

Response:  As  noted  in  the  response  to 
the  previous  comment,  we  will  inspect 
all  shipments  of  avocados  offered  for 
impwrtation  into  the  United  States  from 
Mexico.  APHIS  personnel  are  not 
routinely  assigned  to  terminal  markets, 
so  we  cannot  require  that  an  additional 
inspection  be  conducted  when  the 
avocados  arrive  at  their  destination. 
Under  the  Federal  Plant  Pest  Act 
(FPPA).  APHIS  does  have  the  authority 
to  inspect  the  avocados  at  the  port  of 
first  arrival,  at  any  stops  in  the  United 
States  en  route  to  the  northeastern 
States,  and  upon  arrival  at  the  terminal 
market  in  the  northeastern  States;  the 
regulations  in  §  319.56-2ff(i)  reflect  that 
authority. 

Other  Comments 

Comment:  The  proposed  rule  is  silent 
with  regard  to  issues  of  liability,  which 
is  a  matter  that  could  affect  many 
businesses.  For  example,  a  distributer 
cannot  police  the  product  once  it  has 
been  sold,  but  there  are  distributors  in 
the  approved  States  who  routinely  do 
business  with  customers  who  op>erate 
both  inside  and  outside  of  the  approved 
States.  To  the  extent  that  there  is 
potential  enforcement  action  against 
wholesalers,  brokers,  and  distributors,  it 
should  be  clear  as  to  the  penalties  for 
violating  the  regulations. 

Response:  Just  as  is  the  case  with  all 
apparent  violations  of  APHIS 
regulations,  the  Agency's  Regulatory 
Enforcement  staff  would  examine  the 
case  and  conduct  an  investigation  to 
ascertain  the  facts  of  the  case. 
Subsequent  actions  could  range  from 
warnings  to  civil  penalties  to 
recommendations  for  criminal 


prosecution,  depending  on  the  facts  of 
each  particular  case. 

Comment:  There  is  a  basic  conflict  of 
interest  between  APHIS'  new  mandate 
to  faciUtate  international  (import)  trade 
and  its  historical  mandate  to  prevent  the 
introduction  and  establishment  of  exotic 
pests.  The  proposed  rule  is  biased 
toward  promoting  trade  to  the  detriment 
of  pest  exclusion  and  is  a  clear 
departure  from  established  APHIS 
protocols  for  pests  with  major  potential 
impact  such  as  Anastrepha  spp.  fruit 
flies. 

Response:  APHIS'  primary 
responsibility  with  regard  to 
international  import  trade  is  now,  and 
has  been  for  many  years,  to  identify  and 
manage  the  risks  associated  with 
importing  commodities.  Because,  as  we 
have  already  noted,  there  is  no  such 
thing  as^ro  risk  in  international  trade, 
reducing  risk  to  an  insignificant  level  is 
the  only  realistic  approach.  If  there  is  no 
practical  way  to  mitigate  a  particular 
risk  associated  with  a  product,  APHIS 
will  prohibit  that  product's  entry  into 
the  United  States,  as  is  our  right  under 
current  international  trade  agreements; 
we  have  done  so  in  the  past  and  will 
continue  to  do  so  when  warranted. 
However,  when  we  determine  that  the 
risk  can  be  reduced  to  an  insignificant 
level,  it  is  oar  responsibility  under  those 
same  trade  agreements  to  make 
provisions  for  the  importation  of  that 
product.  In  terms  of  facilitating  trade, 
APHIS'  role  is  solely  in  the  area  of 
exports,  i.e..  working  to  eliminate 
obstacles  to  the  exportation  of 
commodities  produced  in  the  United 
States.  The  systems  approaches  for 
citrus  from  Florida  and  Texas,  apples 
from  Washington,  and  stonefruit  from 
California  that  we  cited  in  the  proposed 
rule  are  examples  of  ways  that  we  have 
found  to  answer  the  pest  concerns  of 
our  trading  partners  in  order  to  enable' 
the  exportation  of  domestically  grown 
fruits  and  vegetables.  Just  as  we  seek  to 
open  foreign  markets  to  our  Washington 
apples  or  California  stonefruit.  however, 
we  must  also  listen  to  the  requests  of 
other  nations  seeking  to  export  their 
products  to  the  United  States. 

Comment:  Will  APHIS  provide  for 
monitoring  and  trapping  in  the  United 
States  for  the  fruit  flies  and  seed  pests 
once  Mexican  avocados  are  allowed  into 
the  country?  Are  there  procedures  for 
such  monitoring? 

Response:  APHIS  already  has  an 
established  national  fruit  fly  monitoring 
program  in  place,  and  monitoring  for 
certain  other  exotic  pests  is  conducted 
by  Federal  and  State  agencies 
participating  in  the  Cooperative 
Agricultural  Pest  Survey  (CAPS) 
program.  In  addition  to  these  formal 


programs,  the  day-to-day  observations  of 
homeowners,  growers,  and  cooperative 
extension  service  agents  also  play  a  role 
in  the  detection  of  pests  across  the 
country. 

Comment:  What  actions  will  the 
Federal  government  take  if  pests  are 
introduced  into  the  United  States 
through  the  importation  of  avocados 
from  Mexico?  Will  the  Federal 
government  pay  for  pest  eradication  if 
the  introduced  pests  become 
established?  Are  there  quarantine 
treatments  available  for  use  in  the 
United  States  to  qualify  affected 
commodities  for  interstate  movement 
and  export  if  the  introduced  pests 
become  established? 

Response:  APHIS'  Domestic  and 
Emergency  Operations  staff  has 
prepared  a  draft  emergency  action  plan 
that  addresses  the  Federal  response  in 
the  unlikely  event  that  a  pest  outbreak 
occurs.  As  with  any  pest  outbreak, 
APHIS  would  cooperate  with  any 
affected  States  in  assessing  the  extent  of 
an  outbreak,  applying  mitigative 
measures  to  eliminate  the  pest  if 
appropriate,  and  providing  for 
continued  agricultural  trade  from  the 
area  affected  by  the  pest  outbreak. 

Comment:  Due  to  government-wide 
budget  cuts  and  frozen  or  reduced 
staffing  levels.  APHIS  will  be  unable  to 
enforce  the  proposed  restrictions  from 
the  grove  in  Mexico  to  the  final  U.S. 
consumer.  APHIS  states  that  it  would 
make  "resoiuce  adjustments"  to 
accommodate  the  proposed  avocado 
import  program,  but  APHIS  officials 
have  acknowledged  that  the  agency  is 
finding  it  difficult  to  meet  its  ciurent 
program  demands.  Before  the  proposed 
rule  can  go  forward,  APHIS  must 
demonstrate  that  it  has  sufficient 
resources  to  execute  its  responsibilities 
imder  the  proposed  system. 

Response:  As  was  stated  in  the 
proposed  rule,  import  authorizations 
will  not  be  provided  for  Mexican 
avocados  if  the  level  of  resources 
decreases  below  the  level  needed  to 
ensure  that  all  imported  regulated 
articles  are  subject  to  the  level  of 
inspection  and  monitoring  necessary  to 
prevent  the  introduction  of  plant  pests 
into  the  United  States.  At  the  present 
time,  it  is  difficult  to  provide  the  details 
on  APHIS  monitoring  and  supervision 
because  we  do  not  yet  know  the  number 
and  total  acreage  of  orchards  and  the 
number  of  packinghouses  in  Michoacan 
that  will  be  participating  in  the  avocado 
export  program.  We  can  say.  however, 
that  APHIS  personnel  will  be  present 
during  the  harvest,  shipping  season,  and 
during  critical  orchard  survey  and 
trapping  activities  to  ensure  that  the 
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requirements  of  the  regulations  are 
being  met. 

Comment:  I  want  to  have  confidence 
that  if  this  proposal  as  written  is  not 
followed  that  immediate  corrective 
action  will  be  taken  in  Mexico  and  the 
United  States.  How  can  domestic 
growers  have  confidence  that  each 
element  of  this  complex  proposal  will 
be  stringently  enforced  in  Mexico  and  in 
the  United  States?  What  penalties  will 
be  enacted  for  failure  to  adhere  to  the 
requirements? 

Response:  The  introductory  text  of  the 
regulations  in  §319.56-2ff  clearly  states 
that  fresh  Hass  avocados  may  be 
imported  from  Mexico  into  the 
northeastern  United  States  only  if  the 
importation  is  authorized  by  a  permit 
and  only  under  the  conditions  set  forth 
in  the  regulations;  if  those  conditions 
are  Jiot  met,  the  avocados  may  not  be 
imported  into  the  United  States. 

The  growers,  packers,  and  shippers  in 
Michoacan  have,  at  the  very  least,  a 
financial  interest  in  meeting  the 
conditions  of  the  regulations;  failure  to 
do  so  can  result  in  the  loss  of  their 
ability  to  export  avocados  to  the  United 
States  for  an  entire  shipping  season. 
Beyond  that,  Sanidad  Vegetal  personnel 
will  be  in  the  production  areas  and 
packinghouses  conducting  surveys, 
trapping,  and  inspections  to  ensure  that 
the  requirements  of  the  regulations  are 
being  met.  Finally,  APHIS  inspectors 
will  be  present  in  Mexico  and  will  be 
directly  involved  with  Sanidad  Vegetal 
in  the  monitoring  and  supervision  of  the 
required  safeguards. 

In  terms  of  penalties  that  would  apply 
for  violations  committed  in  the  United 
States,  the  FPPA  and  the  Plant 
Quarantine  Act  provide  for  a  penalty  of 
not  more  than  $5,000  and  imprisonment 
for  not  more  than  1  year  for  any  person 
who  knowingly  violates  regulations 
promulgated  under  those  acts,  which  is 
the  case  with  the  regulations  in  this 
final  rule.  Civil  penalties  of  up  to  $1,000 
per  violation  can  be  assessed  for  other 
violations  of  the  regulations.  In 
addition,  the  FPPA  gives  an  APHIS 
inspector  the  authority  to  seize, 
quarantine,  treat,  apply  other  remedial 
measures  to,  destroy,  or  otherwise 
dispose  of,  in  such  manner  as  he  deems 
appropriate,  any  product  or  article 
moving  into  or  through  the  United 
States  in  violation  of  regulations 
promulgated  under  the  FPPA. 

Comment:  Mexico  allows  the  use  of 
pesticides  that  are  not  allowed  or 
strictly  controlled  in  the  United  States, 
the  residues  of  which  will  be  harmful  to 
U.S.  consumers. 

Response:  As  we  noted  in  the 
proposed  rule,  the  U.S.  Food  and  Drug 
Administration  (FDA)  samples  and  tests 


imported  fruits  and  vegetables  for 
pesticide  residues.  If  residue  of  a 
pesticide  unapproved  in  the  United 
States  is  found  in  a  shipment  of 
imported  fruit  or  vegetables,  the 
shipment  is  denied  entry  into  the 
United  States  by  the  FDA. 

Comment:  APHIS  should  require  that 
the  avocados  receive  quarantine 
treatments  such  as  fumigation,  heat  or 
cold  treatments,  or  irradiation  to 
eliminate  the  pests  of  concern  while  the 
avocados  are  still  in  Mexico. 

Response:  There  are  currently  no 
approved  quarantine  treatments 
available  for  avocados  to  eliminate  the 
pests  of  concern.  There  is  no  established 
protocol  for  the  irradiation  of  avocados, 
and  fumigation  is  not  effective  against 
all  the  pests,  especially  the  seed 
weevils.  Procedures  such  as  cold 
treatment,  hot  water  treatment,  or  hot 
forced  air  treatment  cannot  eliminate 
those  seed  pests  without  significantly 
degrading  the  quality  of  the  fruit. 

Comment:  To  comply  with  the 
National  Environmental  Policy  Act 
(NEPA),  APHIS  should  prepare  an 
environmental  impact  report  that  takes 
into  account  the  likelihood  of  pest 
estabUshment  in  growing  areas  in 
Cahfornia  and  Florida  and  the  effects 
that  such  an  infestation  Mrill  have,  such 
as  increased  pesticide  usage  and  the 
burning  of  infested  avocado  groves. 
What  vnll  the  Federal  government  do  to 
mitigate  the  negative  impacts  of  those 
considerations? 

Response:  For  the  proposed  rule, 
those  issues  were  addressed  in  the 
supplemental  pest  risk  assessment  (e.g., 
the  likelihood  of  pest  estabUshment  on 
pages  23-35  and  environmental  impacts 
on  page  22).  An  environmental 
assessment  and  a  finding  of  no 
significant  impact  have  been  prepared 
for  this  final  rule.  "^ 

Response  to  Petitions 

On  March  15,  1996,  the  USDA 
received  a  petition  from  the  CAC  asking 
that  the  Department:  (1)  Reopen  the 
administrative  record  for  the  proposed 
rule  for  the  purpose  of  receiving  newly 
discovered  evidence  obtained  by  the 
CAC;  (2)  hold  an  additional  public 
hearing  to  explore  the  newly  discovered 
evidence;  and  (3)  stay  further 
administrative  action  on  the  proposed 
rule  pending  the  outcome  of  an 
investigation  of  the  conduct  of  a  foreign 
agent  of  the  Michoacan  Avocado 
Commission  (MAC).  On  April  12. 1996, 
the  CAC  notified  USDA  that  it  had 
obtained  additional  pest  information 
that  would  form  the  basis  for  a 
supplemental  petition  that  would  be 
submitted  to  USDA  after  CAC  had 


completed  its  analysis  of  the  pest 
information. 

In  a  letter  dated  April  .17, 1996,  the 
USDA  asked  the  CAC  to  submit  any 
substantive  information  supporting  its 
petition;  on  April  29, 1996,  die  CAC 
complied  with  that  request  by 
dehvering  a  copy  of  the  pest  survey 
information  on  which  the  March  15 
petition  was  based.  In  a  letter 
accompanying  the  April  29  submission 
of  information,  the  CAC  notified  the 
USDA  that  a  supplemental  petition 
would  be  delivered  to  the  Department 
the  following  week.  The  supplemental 
petition  was  delivered  to  USDA  on  May 
3, 1996.  In  that  supplemental  petition, 
the  CAC  reiterated  its  request  that  the 
Department  reopen  the  administrative " 
record  to  receive  new  pesX  evidence  and 
to  hold  an  additional  pubUc  hearing  to 
explore  the  new  evidence  and  asked 
that  the  Department  require  APHIS  to 
prepare  a  new  quantitative  pest  risk 
assessment  based  on  all  available  data, 
including  the  new  data  submitted  with 
the  supplemental  petition.  In  its  May  3 
supplemental  petition,  the  CAC  also 
stated  that  it  would  continue  to  seek 
additional  data  and  that  any  significant 
new  information  would  be  used  as  the 
basis  for  a  new  filing  to  further 
supplement  its  petition. 

On  May  16. 1996,  the  CAC  submitted 
a  new  filing  in  the  form  of  a  letter 
containing  additional  information 
intended  to  support  and  further 
supplement  those  first  two  requests  that 
the  USDA  reopen  the  administrative 
record,  conduct  a  new  quantitative  pest 
risk  assessment  based  on  all  available 
data,  and  hold  an  additional  public 
hearing  on  the  proposed  rule.  In  that 
May  16  letter,  the  CAC  made  the 
following  additional  claims:  (1) 
Chemical  treatment  programs  have 
failed  to  eliminate  stem  weevils  in 
Uruapan,  Michoacan,  Mexico,  and  that 
orchards  once  found  free  are  being 
reinfested;  (2)  local  agricultural  agencies 
in  Michoacan  in  charge  of  field 
sanitation  have  not  yet  complied  with 
procedures  set  forth  by  Mexico's 
Secretaria  de  Agricultura,  Ganadaria  y 
DesaroUo  Rural  (SAGDR);  and  (3) 
certain  packinghouses  have  been 
identified  as  candidates  for  handling 
avocados  destined  for  export  to  the 
United  States  despite  the  fact  that  they 
are  located  in  areas  where  pests  are 
known  to  be  present  at  high  levels. 

The  CAC  filed  a  third  supplement  to 
the  March  15  petition  on  December  20, 
1996,  once  again  requesting  that  the 
USDA  reopen  the  administrative  record, 
conduct  a  new  quantitative  pest  risk 
assessment  based  on  all  available  data, 
and  hold  an  additional  pubUc  hearing 
on  the  proposed  rule.  This  third  fiUng 
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contained  claims  that:  (1)  Recent 
surveys  show  that  orchards  in 
Michoacan — including  orchards  in 
Sanidad  Vegetal's  export  program — 
contain  stem  weevils  and  (2)  Mexican 
avocado  growers  are  withdrawing  from 
government  plant  health  programs  and 
the  regional  association  of  avocado 
growers  has  withdrawn  from  the  MAC. 
In  its  March  15  petition  and  the  May 
3,  May  16.  and  December  20. 1996, 
supplemental  BUngs  to  that  petition,  the 
CAC  presented  information  pertaining 
to  three  areas:  The  prevalence  of  pests 
in  Michoacan;  the  activities  of  local. 
State,  and  national  agricultural  officials 
in  Mexico;  and  the  integrity  of  the 
rulemaking  process.  After  carefully 
reviewing  the  petition  and 
supplemental  filings,  we  have 
concluded  that  the  evidence  offered  by 
the  CAC  does  not  warrant  our  reopening 
the  administrative  record,  holding 
additional  hearings,  delaying  further 
administrative  action  on  the  proposed 
rule,  or  preparing  a  new  quantitative 
pest  risk  assessment.  Therefore,  we  are 
denying  the  CAC  petition  for  the 
reasons  explained  below. 

First,  the  CAC  stated  that  the  pest 
survey  data  it  had  obtained  show  that 
the  fruit  fly  and  weevil  populations  in 
Michoacan  are  substantially  higher  than 
indicated  in  earlier  prevalence  data 
supplied  to  USDA  by  the  Mexican 
government.  It  follows,  the  CAC  argues, 
that  the  USDA's  supplemental  pest  risk 
assessment,  risk  management  analysis, 
and  the  safeguards  found  in  the 
proposed  rule  are  inadequate  because 
they  were  primarily  based  on 
incomplete  pest  data  that  understated 
the  true  level  of  quarantine  pests  in 
Mexico. 

The  CAC  claims  in  its  March  15 
petition  that  results  of  surveys 
conducted  between  February  1995  and 
February  1996  contradict  APHIS" 
conclusion  that  certain  municipalities 
within  the  State  of  Michoacan  qualify  as 
areas  of  low  pest  prevalence  for  the 
piuposes  of  lifting  the  quarantine  on 
Mexican  avocados.  (Copies  of  official 
Sanidad  Vegetal  records  of  the  results  of 
those  surveys  constitute  the  majority  of 
the  supporting  information  provided  to 
USDA  by  the  CAC  on  April  26. 1996.) 
The  March  15  petition  claims  that  the 
survey  results  reflect  positive  detection 
of  stem  weevils  (Copturas  aguacatae)  in 
orchards  currently  enrolled  in  the 
avocado  export  program  administered 
by  Sanidad  Vegetal  and  that  detections 
occurred  in  orchards  sampled  during 
the  November-December  1995  survey 
period.  The  December  20  supplemental 
fiUng  repeats  those  claims  based  on 
surveys  conducted  between  June  and 
November  1996  that  reportedly  reflect 


stem  weevil  detections  in  export 
orchards  and  orchards  that  had 
previously  been  declared  free  from  that 
pest.  Similarly,  in  its  May  3 
supplemental  filing,  the  CAC  offers 
copies  of  official  Sanidad  Vegetal  seed 
weevil  survey  records  as  evidence  that 
heavy  seed  weevil  infestations  exist 
near  Uruapan.  which  is  one  of  the 
municipalities  that  Mexico  has 
indicated  will  likely  be  offered  for 
consideration  as  an  approved 
municipality  under  the  avocado  export 
program  described  in  the  proposed  rule. 
Uruapan  itself  is  threatened  with  seed 
weevil  infestation,  the  CAC  claims, 
because  avocados  bom  the  infested  area 
are  transported  without  restrictions  or 
safeguards  to  packinghouses  located  in 
Uruapan.  That  pest  siuvey  information, 
the  CAC  claims,  indicates  that  pest 
levels  in  Michoacan  are  higher  than 
previously  thought  and  USDA  should, 
therefore,  suspend  further  action  on  the 
proposed  rule  until  new  pest  risk 
assessments  and  risk  management 
analyses  can  be  conducted.  In  its  May 
16  letter,  the  CAC  further  claims  that 
chemical  treatment  programs  have 
failed  to  eliminate  stem  weevils  in 
Uruapan,  Michoacan,  thus  leaving  open 
the  possibility  that  stem  weevil 
populations  will  spread  throughout  the 
orchards  of  that  municipality. 

The  proposed  rule  and  its  supporting 
documentation  were  not  predicated  on 
the  absence  or  near-absence  of  pests 
throughout  the  entire  State  of 
Michoacan.  APHIS  acknowledges  that 
the  two  small  seed  weevils  and  the  stem 
weevil  are  known  to  exist  in  Michoacan, 
which  is  why  the  proposed  rule 
contained  weevil-specific  safeguards  to 
ensure  that  any  avocados  exported  to 
the  United  States  would  not  be  infested 
with  those  pests.  Under  the  program 
described  in  the  proposed  rule,  the 
detection  of  a  single  stem  weevil  in  an 
orchard  would  render  that  orchard 
ineligible  to  export  avocados  to  the 
United  States;  the  detection  of  any  one 
of  the  seed  weevils  would  render  the 
entire  mimicipality  ineligible.  If  the 
seed  and  stem  weevils  are  present  in  the 
growing  areas  of  Michoacan  in  "readily 
detectable  numbers,"  as  described  in  the 
petition,  we  are  confident  that  surveys 
conducted  or  supervised  by  APHIS 
employees  would  detect  those  pests  and 
prevent  infested  orchards  and 
municipalities  from  being  eligible  to 
export  avocados  to  the  United  States. 
Moreover,  the  export  eligibility  granted 
to  orchards  and  municipalities  must  be 
renewed  each  year,  and  that  eligibility 
may  be  withdrawn  at  any  point  during 
the  November  through  February 
shipping  season  based  on  the  detection 


of  a  stem  weevil,  in  the  case  of  an 
orchard,  or  a  seed  weevil,  in  the  case  of 
an  entire  municipality. 

In  its  May  16  letter,  the  CAC  asserts 
that  4  of  the  15  packinghouses 
identified  by  SAGDR  as  "candidates" 
for  packing  and  exporting  avocados  to 
the  United  States  are  located  in  areas 
where  quarantine  pests  are  present,  and 
another  3  of  the  candidate 
packinghouses  are  located  in  an  area 
where  pest  population  levels  are 
unknown  due  to  operational  problems 
within  the  local  agricultural  agency.  As 
noted  above,  the  proposed  rule  did  not 
assume  pest  freedom  or  near-freedom  in 
Michoacan;  the  system  described  in  the 
proposed  rule,  therefore,  contains 
several  layers  of  protection  to  prevent 
the  potential  infestation  of  harvested 
fiuit  during  its  movement  to  and 
handling  in  packinghouses.  Under  the 
program  described  in  the  proposed  rule, 
an  export  packinghouse  must  be  listed 
on  the  annual  work  plan  prepared  by 
Sanidad  Vegetal  and  approved  by 
APHIS,  so  if  we  had  any  concerns  about 
the  location,  condition,  or  operation  of 
a  particular  packinghouse  we  could 
resolve  those  concerns  as  part  of  the 
approval  process  for  the  work  plan.  In 
order  to  prevent  pests  from  entering  the 
work  areas  where  fiuit  is  inspected, 
sorted,  cleaned,  and  prepared  for 
shipment,  an  export  packinghouse 
would  have  to  meet  specific  conditions 
regarding  its  construction  and  operation 
and  would  be  prohibited  bom  handling 
fiuit  from  anywhere  but  a  certified 
export  orchard.  The  avocados 
themselves,  when  being  moved  from  the 
export  orchard  to  the  packinghouse, 
would  have  to  be  protected  from  fruit 
fly  infestation.  It  is  important  to  note 
that  the  packinghouses  identified  by 
SAGDR  are  "candidates"  for 
participation  in  the  avocado  export 
program;  any  packinghouse  that  failed 
to  meet  all  of  the  requirements  of  the 
program  would  not  qualify  for 
participation  in  the  program. 

The  CAC  reports  in  its  March  15 
petition  that  it  had  obtained  extensive 
and  recent  fiuit  fly  trapping  records 
from  Tancitaro,  Mexico,  from  trapping 
conducted  between  September  1 995  and 
February  1996;  the  CAC  did  submit 
official  Sanidad  Vegetal  fruit  fly 
trapping  records  as  supporting 
information  for  that  petition.  The 
petition  notes  that  much  of  that  trapping 
occurred  during  months  that  the 
proposed  rule  would  allow  avocados  to 
be  imported  into  the  United  States.  The 
petition  further  maintains  that  fruit  flies 
were  found  in  each  of  the  33  orchards 
that  were  monitored,  even  though  the 
orchards  were  extensively  treated  to 
control  fruit  flies. 
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The  CAC  is  inaccurate  in  its  claims 
that  the  fruit  fly  finds  reflected  in  the 
data  "occurred  despite  a  rigorous  and 
documented  program  of  chemical 
treatment  to  control  fly  infestations." 
Mexican  agricultiu^  officials  have  long 
claimed  that  the  Hass  avocado  is  not  a 
fruit  fly  host,  so  there  is  no  "rigorous 
*  *  *  program  of  chemical  treatment" 
to  eliminate  fruit  flies  in  avocado  groves 
in  Michoacan.  Although  APHIS  does 
not  accept  the  Mexican  claim  that  Hass 
avocados  are  not  attacked  by  frxiit  flies, 
we  do  believe  that  the  Hass  avocado  is 
a  non-preferred  host  while  still  on  the 
tree.  Throughout  this  rulemaking,  we 
have  acknowledged  that  Anastrepha 
spp.  bvdt  flies  are  present  in  Michoacan 
and  could  attack  harvested  Hass 
avocados  and  fruit  that  has  fallen  from 
the  trees,  which  is  why  the  proposed 
rule  contained  safeguards  to  reduce  the 
risk  presented  by  those  pests.  The 
proposed  requirements,  such  as 
surveillance  trapping,  increased 
trapping  in  response  to  a  single  fruit  fly 
detection,  malathion  bait  treatments, 
covering  of  harvested  avocados,  fly- 
proof  screens  on  packinghouses,  and 
inspections,  work  together  with  the  non- 
preferred  host  status  of  Hass  avocado 
fr\iH  attached  to  the  tree  to  eliminate 
any  significant  risk  itom  Anastrepha. 
The  repeated  fruit  fly  finds  portrayed  in 
the  CAC's  March  1 5  petition  would  not 
occur  under  the  program  described  in 
the  proposed  rule,  which  requires 
trapping  density  to  be  increased  if  a 
single  Anastrepha  spp.  fruit  fly  is 
trapped  in  an  orchard  and  further 
requires  malathion  bait  sprays  to  be 
appUed  if  a  second  Anastrepha  spp. 
fruit  fly  is  trapped  within  30  days  and 
260  hectares  of  the  first  finding. 

In  its  petition,  the  CAC  correctly 
points  out  that  importation  of  Hass 
avocados  from  Mexico  is  possible  only 
if  the  area  of  origin  can  be  certified  pest 
bee  for  the  three  species  of  seed  weevil 
and  the  seed  moth  and  can  be  shown  to 
be  an  area  of  low  pest  prevalence  for  the 
stem  weevil  and  fruit  flies.  The  CAC 
then  asserts  that  its  newly  obtained  data 
indicate  that  two  of  the  municipafities 
in  Michoacan  cannot  properly  be 
characterized  as  areas  of  low  pest 
prevalence  for  fruit  flies  or  the  stem 
weevil.  As  noted  above,  a  municipality 
or  orchard  could  gain  approval  to  export 
avocados  to  the  United  States  under  the 
program  described  in  the  proposed  rule 
only  after  extensive  field  surveys 
conducted  or  supervised  by  USDA 
employees  demonstrate  municipality 
freedom  from  the  three  species  of  seed 
weevils  and  the  seed  moth  and  orchard 
freedom  from  the  stem  weevil.  That 
being  the  case,  some  municipalities  and 


orchards  in  Michoacan  may  well  be 
ineligible  for  participation  in  the 
program  due  to  the  presence  of  some  or 
all  of  those  pests.  That  potentiality  does 
not,  however,  invalidate  the  entire 
program,  as  the  CAC  seems  to  suggest. 
The  field  surveys  are  intended  to 
demonstrate  that  an  area  is  fr'ee  of 
certain  pests;  if  that  freedom  cannot  be 
demonstrated,  the  importation  of 
avocados  from  that  area  will  continue  to 
be  prohibited. 

The  second  area  discussed  in  the 
petition  and  the  supplemental  filings  is 
the  activities  of  local.  State,  and 
national  agricultural  officials  in  Mexico. 
One  aspect  of  this  is  the  CAC's  claim 
that  APHIS  may  be  relying  on 
incomplete  pest  data  that  understate  the 
true  level  of  quarantine  pests  in 
Michoacan.  In  its  March  15  petition,  the 
CAC  claims  that  the  pest  survey  and 
trapping  data  that  the  Mexican 
government  supplied  to  APHIS  are 
incomplete  because  the  Mexican 
government  decided  to  withhold  one  or 
more  positive  pest  siu^ey  reports  from 
the  data  provided  to  the  USDA  due  to 
pressure  applied  by  a  "well-connected 
grower."  Judging  from  the  information 
related  in  the  CAC's  March  15  petition 
and  an  accompanying  declaration, 
however,  the  claim  that  information  was 
withheld  to  mollify  a  powerful  grower 
appears  to  be  a  mischaracterization  of 
the  nature  of  the  incident.  The 
information  submitted  by  CAC  shows 
that  a  state-level  inspector  detected 
weevils  (it  appears  the  petition  is 
referring  to  stem  weevils,  although  the 
species  is  not  identified)  in  a  grove,  the 
grower  sought  to  have  the  pest  finding 
overturned  or  suppressed,  but  Sanidad 
Vegetal  determined  that  an  infestation 
did  exist  and  should  be  documented. 
The  petition  hints  that  there  is 
something  unscrupulous  about  Sanidad 
Vegetal's  subsequent  decision  not  to 
forward  the  records  for  that  orchard  to 
the  USDA  for  the  purposes  of 
precertifying  the  orchard  for  the 
proposed  export  program.  However,  if 
the  records  show  that  the  orchard 
contains  stem  weevils  that  would  render 
it  ineligible  for  participation  in  the 
proposed  export  program,  it  would 
serve  no  purpose  to  pass  those  records 
on  to  the  USDA  with  a  request  that  the 
orchard  be  approved  for  participation  in 
the  proposed  export  program. 
Obviously,  the  orchard  would  not 
qualify  for  the  program. 

In  its  May  3  supplemental  petition, 
the  CAC  claims  that  Mexico  made  a 
"conscious  decision  to  withhold 
damaging  pest  survey  findings  from  the 
USDA."  The  CAC  bases  that  claim  on  its 
interpretation  of  correspondence 
between  APHIS  and  Sanidad  Vegetal, 


particularly  an  August  19, 1994,  request 
for  data  from  APHIS  and  Sanidad 
Vegetal's  September  23,  October  10,  and 
October  11, 1994,  responses  to  that 
request.  Once  again,  die  CAC  points  out 
that  Sanidad  Vegetal  did  not  forward  all 
available  siuvey  results  and  other  pest 
data  from  areas  in  which  seed  weevils, 
stem  weevils,  or  fruit  flies  had  been 
detected  and  portrays  that  lack  of  data 
as  a  deliberate  deception  on  the  part  of 
Sanidad  Vegetal.  APHIS  is  well  aware 
that  those  pests  are  present  in 
Michoacan,  and  Sanidad  Vegetal  has  not 
attempted  to  portray  the  situation 
otherwise;  in  fact,  Sanidad  Vegetal 
officials  have  taken  visiting  APHIS 
representatives  into  infested  avocado 
groves  in  Michoacan  to  demonstrate 
methods  of  detecting  seed  weevils  and 
stem  weevils.  In  the  August  1994  letter 
cited  by  the  CAC,  APHIS  was  seeking 
additional  information  to  help  it 
determine  whether  an  export  program 
based  on  the  freedom  of  certain 
orchards  and  municipalities  from  seed 
and  stem  weevils  would  be  feasible,  and 
the  data  supplied  by  Sanidad  Vegetal 
were  responsive  to  that  request. 

In  its  May  16  letter,  the  CAC  contends 
that  operational  problems  "plague" 
SAGDR's  local  field  sanitation  agencies. 
To  support  that  contention,  CAC  points 
to  a  letter  &t)m  a  SAGDR  district  chief 
to  one  of  his  district's  local  plant  health 
boards.  The  letter,  dated  April  24, 1996, 
admonishes  the  local  board  for  failing  to 
submit  any  monthly  activity  reports 
since  the  board's  formation  on 
September  19, 1995,  and  informs  the 
board  that  it  faces  the  risk  of  being 
dissolved  imless  the  reports  are 
submitted  promptly.  The  CAC  claims 
that  the  letter,  coupled  with  what  is 
described  by  a  CAC  contact  in  Mexico 
as  grower  mistrust  of  government 
agencies,  casts  doubt  on  Mexico's  ability 
to  oversee  the  pest  survey,  trapping,  and 
registration  activities  described  in  the 
proposed  rule.  Under  this  final  rule,  the 
personnel  conducting  the  trapping  and 
pest  surveys  must  be  hired,  trained,  and 
supervised  by  Sanidad  Vegetal  or  by  the 
Michoacan  State  delegate  of  SAGDR, 
and  APHIS  will  be  directly  involved 
with  Sanidad  Vegetal  in  the  monitoring 
and  supervision  of  those  activities.  The 
trapping  and  pest  surveys  are  integral 
aspects  of  the  avocado  export  program; 
if  the  scope  and  conduct  of  those 
activities  in  a  particular  municipality 
did  not  meet  with  APHIS'  approval,  the 
mimicipality,  and  all  the  orchards 
within  that  municipality,  would  be 
ineligible  for  participation  in  the 
program. 

In  its  December  20  supplemental 
filing,  the  CAC  contends  that  substantial 
numbers  of  Mexican  avocado  growers 
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are  abandoning  the  Mexican 
government's  plant  health  programs  and 
that  the  regional  association  of  avocado 
growers  in  Michoacan  has  withdrawn 
from  the  MAC.  These  developments,  the 
CAC  claims,  provides  evidence  that  the 
plant  health  infrastructure  in  Mexico  is 
weakening  at  all  levels,  which  will 
result  in  major  problems  that  will 
threaten  U.S.  agriculture  if  the 
importation  of  Mexican  avocados  is 
authorized.  We  certainly  agree  that 
grower  participation  in  government 
plant  health  programs  is  an  important 
element  in  the  control  and  prevention  of 
plant  pest  problems  in  the  avocado- 
producing  municipaUties  of  Michoacan, 
which  is  why  the  regulations  in  this 
final  rule  require  that  each  orchard  and 
grower  wishing  to  export  avocados  to 
the  United  States  must  be  registered 
with  Sanidad  Vegetal's  avocado  export 
program  and  must  be  listed  as  an 
approved  orchard  or  an  approved 
grower  in  the  annual  work  plan 
provided  to  APHIS  by  Sanidad  Vegetal. 
Therefore,  any  Michoacan  growers  who 
abandon  the  Mexican  government's 
plant  health  programs  will  simply  not 
be  eligible  to  export  avocados  to  the 
United  States.  Similarly,  the  regulations 
also  clearly  state  that  avocados  may  be 
imported  only  if  the  Mexican  avocado 
industry  association  representing 
Mexican  avocado  growers,  packers,  and 
exporters — i.e.,  the  MAC— Jias  entered 
into  a  trust  fund  agreement  with  APHIS 
to  pay  in  advance  all  estimated  costs 
that  APHIS  expects  to  incur  through  its 
involvement  in  the  trapping,  survey, 
harvest,  and  packinghouse  operations 
required  as  safeguards  in  Mexico.  A 
dociunent  submitted  by  the  CAC  with 
its  December  20  fihng  appears  to 
indicate  that  dissension  within  the  MAC 
has  led  a  regional  growers  group  to 
temporarily  withdraw  from  the  MAC.  If 
that  is  indeed  the  case,  it  appears  that 
some  accommodation  would  have  to  be 
reached  within  the  MAC  for  that 
oi:ganization  to  remain  a  viable  entity 
capable  of  executing  a  trust  fund 
agreement  with  APHIS.  Without  a  trust 
fund  agreement,  avocados  may  not  be 
exported  under  the  regulations  in  this 
final  rule. 

Report  language  attached  to  the 
Department's  1997  appropriations  bill 
directed  the  Secretary  of  Agriculture  to 
review  recent  evidence  of  pest 
infestation  in  Mexico — i.e.,  the  pest- 
related  information  submitted  to  APHIS 
by  the  CAC  in  its  petition  and 
supplemental  filings — and  determine 
whether  the  original  data  that  APHIS 
relied  upon  is  sound  and  complete.  As 
discussed  above,  we  have  thoroughly 
examined  all  of  the  information 


submitted  by  the  CAC  and  have 
determined  that  the  original  data  upon 
which  APHIS  relied  is  soimd  and 
complete  and  serves  as  a  reliable  basis 
for  this  rule  and  the  risk-mitigating 
safeguards  it  contains.  Further,  the  pest 
surveys  and  fruit  fly  trapping  required 
by  this  rule  as  a  prerequisite  to  the 
approval  of  municipalities  and  orchards 
for  participation  in  the  avocado  export 
program  will  provide  the  ongoing 
APHIS-supervised  pest  monitoring 
mentioned  in  the  report  language. 

The  third  and  final  area,  which  is 
discussed  only  in  the  March  15  petition, 
is  the  CAC's  claim  that  there  is  evidence 
to  suggest  that  a  foreign  agent  for  the 
MAC  engaged  in  activities  that  violated 
Federal  conflict-of-interest  laws  and 
Federal  lobbying  laws.  The  petition  also 
states  that  the  same  agent  had 
substantive  ex  parte  communications 
with  USDA  personnel  prior  to  and  after 
the  Department's  decision  to  issue  the 
proposed  rule.  The  petition  contends 
that  the  illegal  activities  of  the  agent  and 
USDA's  apparent  practice  of  permitting 
substantive  ex  parte  communication 
between  USDA  and  the  supporters,  but 
not  the  opponents,  of  the  proposed  rule 
have  "irreparably  tainted  the  integrity 
and  propriety"  of  the  rulemaking 
proceeding. 

APHIS  believes  that  the  allegations  in 
the  petition  regarding  the  agent's 
employment  with  the  MAC  and  the 
nature  of  a  contractual  arrangement  the 
agent  may  have  had  with  the  MAC  do 
not  bear  upon  on  the  integrity  of  this 
rulemaking  proceeding.  APHIS 
acknowledges  that  if  the  allegations  are 
shown  to  be  supported  and  it  is 
determined  that  the  agent  violated 
conflict-of-interest  laws  or  contracted 
for  a  "success  fee"  for  lobbying  on  the 
behalf  of  a  foreign  client  in  violation  of 
lobbying  laws,  those  actions  may  indeed 
have  serious  ramifications  for  the  agent. 
It  does  not  follow,  however,  that  the 
alleged  activities  of  a  single  interested 
party  would  affect  the  manner  in  which 
USDA  has  conducted  this  rulemaking 
proceeding.  Indeed,  USDA  was  unaware 
ef  the  alleged  contractual  and  other 
arrangements  until  the  allegations  were 
made  in  the  petition.  The  fact  of  the 
matter  is  that  the  alleged  arrangements 
had  absolutely  no  efiiect  on  the 
rulemaking  proceeding  or  the  decisions 
reached  by  APHIS  with  regard  to  this 
final  rule. 

A  review  of  the  calendars  and  daily 
activity  logs  of  Department  officials 
indicates  that  the  petitioner's  contention 
that  USDA  engaged  in  prohibited  ex 
parte  communication  with  the  agent 
while  denying  requests  for  meetings 
from  opponents  of  the  proposed  rule  is 
incorrect.  Those  records  indicate  that 


courtesy  visits  were  paid  to  USDA 
officials  by  both  opponents  and 
supporters  of  the  proposed  rule 
following  the  proposed  rule's 
publication.  Any  written  materials  given 
to  USDA  officials  during  those  visits 
were  placed  in  the  public  rulemaking 
record,  and  those  officials  report  that 
substantive  issues  pertaining  to  the 
proposed  rule  were  not  discussed. 

Inerefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  in  this 
dociunent. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  significant  for 
purposes  of  Executive  Order  12866,  and, 
therefore,  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regarding  the  impact  of  this  rule 
on  small  entities. 

This  rule  will  allow  fresh  Hass 
avocado  fruit  grown  in  approved 
orchards  in  approved  mimicipalities  in 
Michoacan,  Mexico,  to  be  imported  into 
the  United  States  under  certain 
conditions  designed  to  prevent  the 
introduction  and  dissemination  of  plant 
pests.  In  the  July  1995  proposed  rule, 
we  invited  comments  concerning  the 
potential  effects  on  small  entities  of  the 
proposed  Mexican  avocado  importation 
program  and  noted  that  we  were 
particul^ly  interested  in  determining 
the  number  and  kind  of  small  entities 
that  may  incur  benefits  or  costs  from 
implementation  of  the  program.  Some 
commenters — mostly  owners  and 
employees  of  produce  markets  or  retail 
operations,  customs  brokers,  and 
representatives  of  other  agricultural 
interests  such  as  apple  and  citrus 
growers,  packers,  and  shippers — stated 
that  they  expected  to  benefit  fix>m  the 
proposed  avocado  import  program 
through  increased  business  or  expanded 
export  opportunities  for  other  U.S. 
agricultural  products. 

Many  other  commenters  took  the 
opposite  view,  however.  Slightly  more 
than  60  percent  of  the  2.080  individuals 
who  commented  on  the  proposed  rule 
identified  themselves  as  working  in  the 
domestic  avocado  industry,  either 
directly  as  growers,  packers,  and 
shippers,  or  indirectly  as  part  of  their 
work  in  associated  fields  (agricultiual 
consultants,  pest  control  advisors, 
nurserymen,  etc.).  Many  of  those 
commenters  believed  that  they  would  be 
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negatively  affected  by  the  proposed 
avocado  import  program  because  of  the 
wide  price  disparity  between 
domestically  produced  avocados  and 
the  less  expensive  Mexican-origin 
avocados.  Those  commenters  stated  that 
they  would  be  unable  to  compete  in  the 
approved  States  during  the  import 
period  and  that  the  low  price  of  the 
Mexican  product  would  encourage 
illegal  transshipment  of  the  Mexican 
avocados  to  areas  outside  the  approved 
States.  Several  commenters  criticized 
the  initial  regulatory  flexibility  analysis 
for  failing  to  pay  sufficient  attention  to 
Florida  avocado  production. 

The  initial  regulatory  flexibiUty 
analysis  published  in  the  proposed  rule 
noted  that  we  did  not  at  that  time  have 
all  the  data  necesseuy  for  a 
comprehensive  analysis  of  economic 
effects,  and  thus  invited  comments 
concerning  potential  effects.  The  initial 
regulatory  flexibility  analysis  was  based 
on  data  available  to  us  at  the  time  it  was 
written,  and  came  to  some  broad 
conclusions  about  approximate  effects 
based  on  a  simple  model  employing 
some  basic  data  about  supply  and  price 
gleaned  from  the  overall  U.S.  and 
Mexican  avocado  markets.  Among  the 
preliminary  conclusions  was  a  likely 
increase  in  the  availability  of  fresh 
avocados  to  U.S.  consiuners  by  about  12 
percent,  reducing  the  average  at-the- 
farm  price  for  U.S.  avocados  to  about 
$0.42  per  pound.  However,  as  several 
commenters  pointed  out.  the  marketing 
of  avocados  in  the  United  States  is  very 
complex,  with  effects  arising  from 
established  practices  in  the  food 
marketing  sector  and  the  patterns  of  the 
wholesale  and  retail  distribution 
structure.  Commenters  also  pointed  out 
that  an  accurate  analysis  should  focus 
on  price  and  supply  data  that  are 
specific  to  the  months  when  Hass 
avocados  would  be  allowed  entry,  and 
should  be  based  on  the  average  values 
for  those  months  over  a  multi-year 
period. 

We  have  taken  these  and  other 
comments  into  account  and  employed 
additional  data  supplied  by 
commenters.  We  have  obtained  data  on 
Mexican  and  U.S.  production  and 
exports  covering  a  5-year  period  (1990- 
1994).  As  a  result,  this  final  regulatory 
flexibility  analysis  examines  more 
complex  economic  scenarios  than  the 
initial  regulatory  flexibility  analysis  and 
provides  a  more  detailed  analysis.  By 
using  improved  models  with  more 
extensive,  multi-year  data,  we  have 
examined  effects  in  both  approved  and 
non-approved  States  that  take  into 
consideration  several  possible  reactions 
by  both  U.S.  and  Mexican  businesses. 
We  have  provided  analyses  based  on  a 


range  of  U.S.  imports  of  Mexican 
avocados.  We  have  also  exfunined 
several  different  possible  responses  by 
U.S.  producers,  ranging  from  partial  to 
complete  redirection  of  their  product 
away  from  approved  States  during 
months  when  Hass  avocados  from 
Michoacan  would  be  allowed  entry. 

This  rule  will  directly  affect  avocado 
growers,  particularly  growers  of  Hass 
variety  avocados,  so  its  impact  will  be 
felt  mainly  in  California.  The  United 
States  produced  an  average  of  189,244 
tons '  of  avocados  per  year  between 
1990  and  1994;  of  this  amount, 
Cahfomia  accounted  for  91.4  percent, 
Florida  8.4  percent,  and  Hawaii  the 
remaining  0.2  percent.  The  farm  value 
of  U.S.  production  ranged  from  $118 
million  to  $255  million,  of  which  98 
percent  was  for  the  fresh  market.  There 
were  7,203  avocado  growers  in  the 
United  States  in  1992  (1  in  Arizona, 
5,973  in  Cahfomia,  604  in  Florida.  610 
in  Hawaii,  and  15  in  Texas);  98.fr 
percent  of  these  operations  are 
considered  to  be  small  entities. 
(According  to  the  standard  set  by  the 
Small  Business  Administration  for 
agricultural  producers,  a  producer  with 
less  than  $0.5  million  annually  in  sales 
qualifies  as  a  small  entity.)  California 
avocado  producers,  including  small 
entities,  derive  a  substantial  degree  of 
income  from  off-farm  employment. 
According  to  a  1994  report  by  the 
Economic  Research  Service,  55  percent 
of  operators  of  Cahfomia  avocado  farms 
reported  working  off  the  farm  at  least 
100  days  a  year.  Approximately  44 
percent  reported  working  off  the  farm  at 
least  200  days  a  year. 

Florida  is  less  likely  to  be  affected 
because  fewer  growers  there  produce 
Hass  variety  avocados;  most  produce  a 
lower-cost  greenskin  variety.  In  general, 
if  two  commodities  are  substitutable.  a 
change  in  the  price  of  one,  ceteris 
paribus,  causes  a  change  in  the  same 
direction  in  the  quantity  purchased  of 
the  other.  If  the  two  commodities  have 
comparable  quality  and  are  considered 
substitutable,  then  the  differences 
between  their  prices  would  not  be  large 
(the  degree  of  substitutabiUty  depends 
on  the  cross  elasticities  of  demand 
between  the  two  commodities). 
However,  the  data  show  that  the  prices 
received  by  farmers  and  the  wholesale 
prices  of  greenskin  variety  avocados, 
which  is  the  dominant  variety  grown  in 
Florida,  are  substantially  lower  than 
prices  received  for  Hass  variety 
avocados.  For  example,  the  price 
received  by  avocado  growers  in 
Cahfomia  was  $0.79  per  pound  in  1994, 


■  All  tons  in  this  analysis  are  short  tons  (2.000 
pounds). 


while  the  price  received  by  Florida 
growers  during  the  same  year  was  $0.31 
per  pound.  Similarly,  the  average 
wholesale  market  price  for  Cahfomia 
Hass  avocados  was  $1.72  per  pound 
(average  for  Boston,  Chicago.  Los 
Angeles,  New  York,  and  Philadelphia) 
during  the  third  week  of  December 
1995,  while  the  average  wholesale  price 
for  the  greenskin  variety  was  $0.44  per 
pound.  If  the  price  differential  was  the 
only  market  signal  of  preference  for  the 
two  products,  then  the  Hass  variety 
would  be  driven  out  of  the  market,  but 
this  is  not  the  case.  The  wholesale  price 
of  the  Cahfomia  Hass  avocado  is  $1.96 
per  pound  in  Miami,  while  the  price  of 
the  Florida  greenskin  variety  is  only 
$0.42  per  pound. 

U.S.  exports  averaged  11,583  tons 
between  1990  and  1994.  while  imports 
were  about  19,119  tons.  Over  this 
period,  about  94  percent  of  the  U.S. 
production  of  avocados  was  consiuned 
domestically.  The  largest  importer  of 
U.S.  avocados  is  Canada.  The  other 
major  markets  for  U.S.  avocados  include 
France.  Japan,  and  the  United  Kingdom. 
The  largest  supphers  of  imports  to  the 
United  States  are  Chile  and  the 
Dominican  Republic. 

Mexico  is  the  largest  producer  of 
avocados  in  the  world,  accoimting  for 
approximately  40  percent  of  world 
production.  An  average  of  807,000  tons 
per  year  was  produced  between  1990 
and  1994.  Most  of  the  avocado 
production  in  Mexico  occurs  in  the 
State  of  Michoacan,  accounting  for 
approximately  77  percent  of  the  total. 
The  Hass  variety  accounts  for  95  percent 
of  the  avocado  production  in 
Michoacan.  Mexico  is  also  one  of  the 
world's  largest  exporters  of  fresh 
avocados.  Exports  averaged  22,000  tons 
per  year  between  1990  and  1994.  The 
average  rate  of  export  between  1990  and 
1994  was  about  2.75  percent  of 
production,  with  the  rest  being 
consumed  domestically. 

Avocados  are  shipi>ed  from  U.S. 
domestic  sources  throughout  the  year. 
Florida's  peak  marketing  season  is 
between  July  and  December,  while 
Cahfomia 's  is  between  March  and 
August.  The  19  northeastem  States  and 
the  District  of  Columbia  (the  approved 
States)  receive  between  12  and  18 
percent  of  the  shipments  of  Califomia 
avocados  annually.  Califomia 
shipments  to  the  approved  States  during 
the  period  allowed  in  this  final  rule 
(November  through  Febmary)  account 
for  only  2.3  to  4.6  percent  (or  about 
3,900  to  4.850  tons)  of  total  annual 
Cahfomia  avocado  shipments.  Imports 
account  for  about  42  percent  of  the 
supply  in  the  approved  States  diuing 
those  months;  Califomia  avocados 
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account  for  about  36  percent  of  the 
supply  in  the  approved  States  during 
that  same  period.  The  remainder,  about 
22  percent  of  the  supply,  comes  from 
Florida. 

Mexican  avocados  could  be  sold  at 
substantially  lower  prices  than 
California  avocados.  However, 
consiuner  piut±ases  may  not  be 
proportional  to  price  changes,  should 
they  occur.  Additionally,  since  many 
grocery  stores  and  supermarkets  are 
likely  to  be  carrying  avocados  from  only 
one  source  at  any  given  time,  consumers 
may  not  have  the  option  of  comparing 
price  and  quality  of  avocados  from 
different  areas.  The  retail  price 
differentials  might  not  be  representative 
of  the  actual  cost  differences  between 
avocados  from  the  two  sources,  as 
retailers  may  not  mark  the  exact  price 
differential.  This  is  evidenced  by  the 
small  difference  in  wholesale  prices 
between  California  Hass  and  Chilean 
Hass  avocados.  While  the  import  price 
of  Chilean  Hass  avocados  was  only 
$0.67  per  pound,  the  wholesale  price  in 
the  six  major  northeastern  cities  was 
about  $1.46  per  poimd  during  the  third 
week  of  December  1995.  The  average 
wholesale  price  of  the  California  Hass 
avocado  was  $1.72  per  pound  during 


the  same  period.  If  a  similar  price 
pattern  would  hold  for  Mexican  Hass 
avocados,  wholesale  prices  will  not 
differ  as  widely  between  Mexican 
avocados  and  others  available  on  the 
domestic  market  as  expected  by  some. 
The  costs  associated  with  illegal 
transshipment  (e.g.,  relabeling  the 
product  and  illegally  transporting  it 
outside  the  approved  States)  make  it 
unlikely  that  price  differences  between 
domestic  and  Mexican-origin  Hass 
avocados  will  be  great  enough  to  lead  to 
transshipment  of  Hass  avocados 
imported  imder  this  final  rule. 

Allowing  importation  of  Hass 
avocados  &t>m  Mexico  is  expected  to 
have  a  variable  impact  upon  domestic 
entities.  The  magnitude  of  the  impact 
would  depend  upon  the  size  of  the  pre- 
import  supply,  pre-import  avocado 
price,  and  the  elasticities  of  demand.  In 
this  final  regulatory  flexibility  analysis, 
which  was  developed,  in  part,  using 
price  and  production  data  submitted  by 
commenters,  two  scenarios  in  which 
affected  entities  may  be  impacted  by 
various  levels  of  Mexican  avocado 
imports  are  examined.  In  one  scenario, 
California  Hass  avocado  growers,  in 
reaction  to  the  entry  of  Mexican 
imports,  redirect  a  percentage  of  the 


avocados  they  otherwise  ship  to  markets 
in  the  approved  States  to  markets  in 
non-approved  States  (Table  1);  in  the 
other  scenario,  we  examine  the  unlikely 
situation  in  which  there  is  a  complete 
redirection  of  California  Hass  avocados 
fitim  markets  in  the  approved  States  to 
markets  in  the  non-approved  States. 

Based  on  data  from  1990  through' 
1994,  the  average  wholesale  price  in  the 
approved  States  during  the  months  of 
November  through  February — the  4 
months  that  avocados  can  be  imported 
into  the  approved  States  imder  this 
rule — was  about  $1.56  per  pound  and 
the  available  quantity  was  about  10,500 
tons.  The  wholesale  price  and  supply 
were  $1.47  per  pound  and  26,500  tons, 
respectively,  in  the  non-approved 
States.  Price  changes  in  the  two 
scenarios  are  measured  against  their 
average  levels. 

The  level  of  Hass  avocado  exports 
from  Michoacan,  Mexico,  during 
November  through  February  is  currently 
about  9,400  tons.  The  import  levels  in 
the  top  row  of  Table  1  reflect  a  10,  20, 
30,  40,  and  50  percent  diversion  of 
current  Michoacan  Hass  avocado 
exports  from  other  markets  to  markets  in 
the  approved  areas  of  the  United  States. 


Table  i.— The  Importatkdn  of  Hass  Avocados  From  Michoacan,  Mexico,  to  Approved  States:  Impact  in  the 
UNITED  States  With  a  Partial  Redirection  of  U.S.  Grown  Hass  Avocados  From  Markets  in  Approved 
States  to  Markets  in  Non-Approved  States  (Price  Elasticity  is  -1.07). 


Impons  (tons) „ 

CaKfomia  Hass  avocados  diverted  to  non-approved  States  (tons) 
Percent  change  in  price: 

In  the  approved  States 

In  non-approved  States 

Change  in  producer  surplus  (millions  of  dollars) 

Change  in  consumer  surplus  (millions  of  dollars) 

Total  surplus  (milliorts  of  dollars) 


Percentage  of  current  Michoacan  exports  diverted  to  the  U.S.  market 


10 


940 
153 

(8) 
(1) 
(1.37) 
3.31 
1.94 


20 


1,880 
306 

(16) 

(1) 
(2.70) 
6.86 
4.16 


30 


2,820 
459 

(25) 

(2) 

(3.99) 

10.66 

6.67 


40 


3,760 
612 

(33) 

(2) 

(5.24) 

14.71 

9.47 


SO 


4,700 
765 

(41) 

(3) 

(6.44) 

18.98 

12.54 


Table  1  summarizes  the  estimated 
economic  impacts  in  the  United  States, 
based  on  a  price  elasticity  of  - 1.07, 
which  was  estimated  using  data 
provided  in  comments  by  the  California 
Avocado  Commission.  2  The  estimated 
economic  impacts  result  from  the  entry 


'Garoyan,  Leon,  "Proposed  Rule  for  the 
Importation  of  Fresh  Haas  Avocado  Fruit  Grown  in 
Michoacan.  Mexico:  An  Analysis  of  the  Impact  on 
California's  Avocado  Industry,"  Management 
Research  Associates,  August  22, 1995.  (Prepared  for 
the  California  Avocado  Commission  (CAC)  and 
attached  as  Exhibit  30  to  the  CAC's  October  13, 
1995,  comments  on  the  proposed  rule.)  The  price 
elasticity  of  - 1.07  was  estimated  using  data  from 
Appendix  Table  1  of  that  report  covering  North  East 
and  East  Central  regions  of  the  United  States  for  the 
months  of  November  to  February  between  1986  and 
1994. 


of  imported  Mexican  Hass  avocados  into 
markets  in  the  approved  States  and  from 
the  estimated  producer  losses  and 
consiuner  gains  that  would  result  bom 
a  partial  redirection  of  U.S.  grown  Hass 
avocados  from  markets  in  the  approved 
States  to  non-approved  States.  For 
example,  a  10  percent  diversion  of 
present  Michoacan  exports  bom 
markets  in  other  countries  to  the  United 
States  results  in  a  price  decrease  of  8 
percent  in  the  approved  States  and  a 
price  decrease  of  1  percent  in  the  non- 
approved  States.  California  producers 
would  lose  about  $1.37  million,  while 
consimiers  would  gain  about  $3.31 
million.  The  net  benefit  in  this  scenario 
would  be  about  $1.94  million.  If  a  50 


percent  diversion  of  present  Michoacan 
exports  from  other  markets  to  the 
United  States  were  to  occur,  there 
would  be  a  resulting  price  decrease  of 
about  41  percent  in  the  approved  States 
and  about  3  percent  in  the  non- 
approved  States.  Producers  would  lose 
about  $6.44  million  and  consimiers 
would  gain  about  $18.98  million, 
resulting  in  a  net  benefit  of  about  $12.54 
million. 

In  sum,  as  a  result  of  the  importation 
of  Mexican  avocados  to  the  approved 
States  and  partial  redirection  of 
domestically  grown  avocados,  (Dalifomia 
Hass  avocado  producers  would  lose 
between  $1.37  million  and  $6.44 
million,  i.e.,  about  0.5  percent  to  5.4 
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percent  of  their  crop's  farm  value,  while 
consumers  in  the  approved  and  non- 
approved  States  would  gain  between 
$3.31  million  and  $19  million. 
Ck)nsumer  gains  are  larger  than  producer 
losses  in  all  cases. 

In  the  unlikely  scenario  where 
complete  redirection  would  occur,  U.S. 
producers  would  abdicate  the  markets 
in  the  approved  States  to  Mexican 
imports  during  the  approved  import 
period  and  would  redirect  their  supply 
to  markets  in  non-approved  States.  In 
this  case,  imports  from  Mexico  would 
replace  California  Hass  avocados  in  the 
approved  States  so  that  the  actual 
supply  in  those  markets  would  not 
change,  and  thus  no  impact  would  be 
expected  in  the  approved  States.  The 
only  impacts  would  be  those  in  non- 
approved  States.  The  extent  of  any 
actual  decrease  in  prices  would  depend 
to  a  great  degree  upon  the  size  of  the 
price  elasticity  of  demand  and 
magnitude  of  the  change  in  supply.  For 
an  elasticity  of  - 1.07  and  with  a  10- 
percent  diversion  of  present  Michoacan 
exports  from  other  countries  to  the 
United  States,  the  resulting  price 
decrease  is  3  percent  in  the  non- 
approved  States.  California  producers 
would  lose  $2.31  million  and 
consumers  would  gain  $2.63  million. 
The  net  benefit  in  this  case  would  be 
$0.32  million.  A  50-percent  diversion  of 
present  Michoacan  exports  from  other 
countries  to  the  United  States  results  in 
a  price  decrease  of  17  percent. 
Producers  could  lose  $11.14  million  and 
consiuners  could  gain  $14.03  million  in 
the  non-approved  States.  The  net  benefit 
in  this  case  would  be  $2.89  million.  For 
lower  price  elasticities,  both  losses  and 
gains  are  higher.  Thus,  in  the  unlikely 
event  of  total  redirection  of  domestically 
grown  Hass  avocado  from  approved 
States  to  non-approved  States, 
California  Hass  avocado  producers 
could  lose  between  $2.31  million  and 
$11.14  million,  i.e.  about  0.9  percent  to 
9.4  percent  of  their  crop's  farm  value, 
while  consumers  in  non-approved 
States  could  gain  between  $2.63  milUon 
and  $14.03  million.  In  all  cases, 
consumer  gains  outweigh  grower  losses. 

The  only  significant  alternative  to  this 
rule  is  to  make  no  changes  in  the  fruits 
and  vegetables  regulations,  i.e.,  to 
continue  to  prohibit  the  importation  of 
fresh  avocados  from  Mexico.  Prior  to  the 
pubUcation  of  the  proposed  rule  that 
preceded  this  rule,  we  had  rejected  that 
alternative  because  there  appeared  to  be 
no  pest  risk  reason  to  maintain  the 
prohibition  on  the  avocados  in  light  of 
the  safegiiards  that  would  be  applied  to 
their  importation.  In  the  course  of  this 
rulemaking,  we  have  found  no  new 
evidence  indicating  that  the  importation 


of  fresh  Hass  avocados  imder  the 
conditions  set  forth  in  this  rule  will 
present  a  significant  risk  of  plant  pest 
introduction. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  will  allow  fresh  Hass 
avocado  fruit  to  be  imported  into  the 
United  States  from  the  Mexican  State  of 
Michoacan.  State  and  local  laws  and 
regulations  regarding  fresh  Hass 
avocado  fiiiit  imported  under  this  rule 
will  be  preempted  while  the  avocados 
are  in  foreign  commerce.  Fresh 
avocados  are  generally  imported  for 
immediate  distribution  and  sale  to  the 
public,  and  remain  in  foreign  commerce 
until  sold  to  the  ultimate  consumer.  The 
question  of  when  foreign  commerce 
ceases  in  other  cases  must  be  addressed 
on  a  case-by-case  basis.  This  rule  has  no 
retroactive  effect  and  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  importation  of  fi^sh 
Hass  avocados  from  Michoacan,  Mexico, 
under  the  conditions  specified  in  this 
rule  will  not  present  a  significant  risk  of 
introducing  or  disseminating  plant  pests 
and  would  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  wdth:  (1)  The 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.),  (2)  Regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  pai^s  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
faciUtate  entry  into  the  reading  room.  In 


addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  final  rule  contains  an 
information  collection  requirement  that 
was  not  included  in  the  proposed  rule. 
Specifically,  this  final  rule  requires  that 
fruit  be  labeled  with  a  sticker  that  bears 
the  Sanidad  Vegetal  registration  number 
of  the  packing  house.  In  accordance 
with  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  this  information  collection 
requirement  has  been  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  When  OMB  notifies 
us  of  its  decision,  we  will  pubUsh  a 
document  in  the  Federal  Register 
providing  notice  of  the  assigned  OMB 
control  number  or,  if  approval  is  denied, 
providing  notice  of  what  action  we  plan 
to  take. 

List  of  Subjects  in  7  CFR  Part  319 

Bees,  Coffee,  Cotton,  Fruits,  Honey, 
Imports,  Nursery  Stock,  Plant  diseases 
and  pests.  Quarantine,  Reporting  and 
recordkeeping  requirements,  Rice, 
Vegetables. 

Accordingly,  7  CFR  part  319  is 
amended  as  follows: 

PART  319— FOREIGN  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  319 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  ISOdd.  ISOee.  ISOff. 
151-167.  450,  2803.  and  2809;  21  U.S.C.  136 
and  136a;  7  CFR  2.22.  2.80.  and  371.2(c). 

2.  A  new  §  319.56-2ff  is  added  to  read 
as  follows: 

§319.56-2ff    Administrative  instructions 
governing  moven>ent  of  Hass  avocados 
from  Mexico  to  ttte  northeastern  United 
States. 

Fresh  Hass  variety  avocados  (Persea 
americana]  may  be  imported  from 
Mexico  into  the  United  States  for 
distribution  in  the  northeastern  United 
States  only  under  a  permit  issued  in 
accordance  with  §  319.56-^,  and  only     - 
under  the  following  conditions: 

(a)  Shipping  restrictions.  (1)  The 
avocados  may  be  imported  in 
commercial  shipments  only; 

(2)  The  avocados  may  be  imported 
only  during  the  months  of  November, 
December,  January,  and  February;  and 

(3)  The  avocados  may  be  distributed 
only  in  the  following  northeastern 
States:  Connecticut,  Delaware,  the 
District  of  Columbia,  Illinois,  Indiana, 
Kentucky,  Maine,  Maryland, 
Massachusetts,  Michigan.  New 
Hampshire,  New  Jersey,  New  York, 
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Ohio,  Pennsylvania.  Rhode  Island, 
Vennont,  Virginia,  West  Virginia,  and 
Wisconsin. 

(b)  Trust  fund  agreement.  The 
avocados  may  be  imported  only  if  the 
Mexican  avocado  industry  association 
representing  Mexican  avocado  growers, 
packers,  and  exporters  has  entered  into 
a  trust  fund  agreement  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  for  that  shipping  season.  That 
agreement  requires  the  Mexican 
avocado  industry  association  to  pay  in 
advance  all  estimated  costs  that  APHIS 
expects  to  incur  through  its  involvement 
in  the  trapping,  survey,  harvest,  and 
packinghouse  operations  prescribed  in 
paragraph  (c)  of  this  section.  These  costs 
will  include  administrative  expenses 
inciured  in  conducting  the  services  and 
all  salaries  (including  overtime  and  the 
Federal  share  of  employee  benefits), 
travel  expenses  (including  per  diem 
expenses),  and  other  incidental 
expenses  incurred  by  the  inspectors  in 
performing  these  services.  The 
agreement  requires  the  Mexican 
avocado  industry  association  to  deposit 
a  certified  or  cashier's  check  with 
APHIS  for  the  amount  of  those  costs,  as 
estimated  by  APHIS.  If  the  deposit  is  not 
sufficient  to  meet  all  costs  inciirred  by 
APHIS,  the  agreement  further  requires 
the  Mexican  avocado  industry 
association  to  deposit  with  APHIS  a 
certified  or  cashier's  check  for  the 
amount  of  the  remaining  costs,  as 
determined  by  APHIS,  ^fore  the 
services  will  be  completed.  After  a  final 
audit  at  the  conclusion  of  each  shipping 
season,  any  overpayment  of  funds 
would  be  returned  to  the  Mexican 
avocado  industry  association  or  held  on 
account  until  needed. 

(c)  Safeguards  in  Mexico.  The 
avocados  must  have  been  grown  in  the 
Mexican  State  of  Michoacan  in  an 
orchard  located  in  a  municipality  that 
meets  the  requirements  of  paragraph 
(c)(1)  of  this  section.  The  orchard  in 
which  the  avocados  are  grown  must 
meet  the  requirements  of  paragraph 
(c)(2)  of  this  section.  The  avocados  must 
be  packed  for  export  to  the  United 
States  in  a  packinghouse  that  meets  the 
requirements  of  paragraph  (c)(3)  of  this 
section.  Sanidad  Vegetal  must  provide 
an  annual  work  plan  to  APHIS  that 
details  the  activities  that  Sanidad 
Vegetal  will,  subject  to  APHIS'  approval 
of  the  work  plan,  carry  out  to  meet  the 
requirements  of  this  section;  APHIS  will 
be  directly  involved  with  Sanidad 
Vegetal  in  the  monitoring  and 
supervision  of  those  activities.  The 
personnel  conducting  the  trapping  and 
pest  surveys  must  be  hired,  trained,  and 
supervised  by  Sanidad  Vegetal  or  by  the 
Michoacan  State  delegate  of  the 


Secretaria  de  Agricultura,  Canaderia  y 
Desarrollo  Rural  (SAGDR). 

(1)  Municipality  requirements,  (i)  The 
municipality  must  be  listed  as  an 
approved  municipality  in  the  annual 
work  plan  provided  to  APHIS  by 
Sanidad  Vegetal. 

(ii)  The  municipality  must  be 
surveyed  at  least  annually  and  foimd  to 
be  free  from  the  large  avocado  seed 
weevil  Heilipus  lauri,  the  avocado  seed 
moth  Stenoma  catenifer,  and  the  small 
avocado  seed  weevils  Conotrachelus 
aguacatae  and  C.  perseae.  The  survey 
must  cover  at  least  300  hectares  in  the 
municipality  and  include  randomly 
selected  portions  of  each  registered 
orchard  and  areas  with  wild  or  backyard 
avocado  trees.  The  survey  must  be 
conducted  during  the  growing  season 
and  completed  prior  to  the  harvest  of 
the  avocados. 

(iii)  Trapping  must  be  conducted  in 
the  mimicipality  for  Mediterranean  fruit 
fly  (Medfly)  [Ceratitis  capitata)  at  the 
rate  of  1  trap  per  1  to  4  square  miles. 
Any  findings  of  Medfly  must  be 
reported  to  APHIS. 

(2)  Orchard  and  grower  requirements. 
The  orchard  and  the  grower  must  be 
registered  with  Sanidad  Vegetal 's 
avocado  export  program  and  must  be 
listed  as  an  approved  orchard  or  an 
approved  grower  in  the  annual  work 
plan  provided  to  APHIS  by  Sanidad 
Vegetal.  The  operations  of  the  orchard 
must  meet  the  following  conditions: 
(i)  The  orchard  and  all  contiguous 
orchards  and  properties  must  be 
siuveyed  annually  and  found  to  be  fi«e 
from  the  avocado  stem  weevil  Copturus 
aguacatae.  The  survey  must  be 
conducted  during  the  growing  season 
and  completed  prior  to  the  harvest  of 
the  avocados. 

(ii)  Trapping  must  be  conducted  in 
the  orchard  for  the  fruit  flies  Anastrepha 
ludens,  A.  serpentina,  and  A.  striata  at 
the  rate  of  one  trap  per  10  hectares.  If 
one  of  those  fruit  flies  is  trapped,  at 
least  10  additional  traps  must  be 
deployed  in  a  50-hectare  area 
immediately  surrounding  the  trap  in 
which  the  fruit  fly  was  found.  If  within 
30  days  of  the  first  finding  any 
additional  fruit  flies  are  trapped  within 
the  260-hectare  area  surrounding  the 
first  finding,  malalhion  bait  treatments 
must  be  applied  in  the  affected  orchard 
in  order  for  the  orchard  to  remain 
eligible  to  export  avocados. 

(lii)  Avocado  fruit  that  has  fallen  from 
the  trees  must  be  removed  from  the 
orchard  at  least  once  every  7  days  and 
may  not  be  included  in  field  boxes  of 
fruit  to  be  packed  for  export. 

(iv)  Dead  branches  on  avocado  trees 
in  the  orchard  must  be  pruned  and 
removed  from  the  orchard. 


(v)  Harvested  avocados  must  be 
placed  in  field  boxes  or  containers  of 
field  boxes  that  are  marked  to  show  the 
Sanidad  Vegetal  registration  nimiber  of 
the  orchard.  The  avocados  must  be 
moved  from  the  orchard  to  the 
packinghouse  within  3  hours  of  harvest 
or  they  must  be  protected  from  fruit  fly 
infestation  until  moved. 

(vi)  The  avocados  must  be  protected 
from  fruit  fly  infestation  during  their 
movement  from  the,orchard  to  the 
packinghouse  and  must  be  accompanied 
by  a  field  record  indicating  that  the 
avocados  originated  from  a  certified 
orchard. 

(3)  Packinghouse  requirements.  The 
packinghouse  must  be  registered  with 
Sanidad  Vegetal 's  avocado  export 
program  and  must  be  listed  as  an 
approved  packinghouse  in  the  annual 
work  plan  provided  to  APHIS  by 
Sanidad  Vegetal.  The  operations  of  the 
packinghouse  must  meet  the  following 
conditions: 

(i)  During  the  time  the  packinghouse 
is  used  to  prepare  avocados  for  export 
to  the  United  States,  the  packinghouse 
may  accept  fruit  only  from  orchards 
certified  by  Sanidad  Vegetal  for 
participation  in  the  avocado  export 
program. 

(ii)  All  openings  to  the  outside  must 
be  covered  by  screening  with  openings 
of  not  more  than  1.6  mm  or  by  some 
other  barrier  that  prevents  insects  from 
entering  the  packinghouse. 

(iii)  The  packinghouse  must  have 
double  doors  at  the  entrance  to  the 
faciUty  and  at  the  interior  entrance  to 
the  area  where  the  avocados  are  packed. 

(iv)  Prior  to  the  culling  process,  a 
sample  of  300  avocados  per  shipment 
must  be  selected,  cut,  and  inspected  by 
Sanidad  Vegetal  and  found  fi^  from 
pests. 

(v)  The  identity  of  the  avocados  must 
be  maintained  from  field  boxes  or 
containers  to  the  shipping  boxes  so  the 
avocados  can  be  traced  back  to  the 
orchard  in  which  they  were  grown  if 
pests  are  found  at  the  packinghouse  or 
the  port  of  first  arrival  in  the  United 
States. 

(vi)  Prior  to  being  packed  in  boxes, 
each  avocado  fruit  must  be  cleaned  of 
all  stems,  leaves,  and  other  portions  of 
plants  and  labeled  with  a  sticker  that 
bears  the  Sanidad  Vegetal  registration 
number  of  the  packinghouse. 

(vii)  The  avocados  must  be  packed  in 
clean,  new  boxes.  The  boxes  must  be 
clearly  marked  with  the  identity  of  the 
grower,  packinghouse,  and  exporter, 
and  the  statement  "Distribution  limited 
to  the  following  States:  CT,  DC,  DE,IL, 
IN.  KY.  ME,  MD,  MA,  MI,  NH.  NJ,  NY, 
OH.  PA.  RI.  VA,  VT.  WV.  and  WI." 
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(viii)  The  boxes  must  be  placed  in  a 
refrigerated  truck  or  refrigerated 
container  and  remain  in  that  truck  or 
container  while  in  transit  through 
Mexico  to  the  port  of  first  arrival  in  the 
United  States.  Prior  to  leaving  the 
packinghouse,  the  truck  or  container 
must  be  secured  by  Sanidad  Vegetal 
with  a  seal  that  will  be  broken  when  the 
truck  or  container  is  opened.  Once 
sealed,  the  refrigerated  truck  or 
refrigerated  container  must  remain 
vmopened  until  it  reaches  the  port  of 
first  arrival  in  the  United  States. 

(ix)  Any  avocados  that  have  not  been 
packed  or  loaded  into  a  refrigerated 
truck  or  refrigerated  container  by  the 
end  of  the  work  day  must  be  kept  in  the 
screened  packing  area. 

(d)  Certification.  All  shipments  of 
avocados  must  be  accompanied  by  a 
phytosanitary  certificate  issued  by 
Sanidad  Vegetal  certifying  that  the 
conditions  specified  in  this  section  have 
been  met. 

(e)  Pest  detection.  (1)  If  any  of  the 
avocado  seed  pests  Heilipus  lauri, 
Conotrachelus  aquacatae,  C.  perseae,  or 
Stenoma  catenifer  are  discovered  in  a 
municipality  during  an  annual  pest 
survey,  orchard  survey,  packinghouse 
inspection,  or  other  monitoring  or 
inspection  activity  in  the  municipality, 
Sanidad  Vegetal  must  immediately 
initiate  an  investigation  and  take 
measures  to  isolate  and  eradicate  the 
pests.  Sanidad  Vegetal  must  also 
provide  APHIS  with  information 
regarding  the  circumstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  The  municipality  in 
which  the  pests  are  discovered  will  lose 
its  pest-free  certification  and  avocado 
exports  from  that  municipality  will  be 
suspended  imtil  APHIS  and  Sanidad 
Vegetal  agree  that  the  pest  eradication 
measiu^s  taken  have  been  effective  and 
that  the  pest  risk  within  that 
municipality  has  been  eliminated. 

(2)  If  Sanidad  Vegetal  discovers  the 
stem  weevil  Copturus  aguacatae  in  an 
orchard  during  an  orchard  survey  or 
other  monitoring  or  inspection  activity 
in  the  orchard,  Sanidad  Vegetal  must 
provide  APHIS  with  information 
regarding  the  circiunstances  of  the 
infestation  and  the  pest  risk  mitigation 
measures  taken.  The  orchard  in  which 
the  pest  was  found  will  lose  its  export 
certification  immediately  and  will  be 
denied  export  certification  for  the  entire 
shipping  season  of  November  through 
February. 

(3)  If  Sanidad  Vegetal  discovers  the 
stem  weevil  Copturus  aguacatae  in  truit 
at  a  packinghouse,  Sanidad  Vegetal 
must  investigate  the  origin  of  the 
infested  fruit  and  provide  APHIS  with 
information  regarding  the  circumstances 


of  the  infestation  and  the  pest  risk 
mitigation  measures  taken.  The  orchard 
where  the  infested  finit  originated  will 
lose  its  export  certification  immediately 
and  will  be  denied  export  certification 
for  the  entire  shipping  season  of 
November  through  February. 

(f)  Ports.  The  avocados  may  enter  the 
United  States  at: 

(1)  Any  port  located  in  the 
northeastern  States  specified  in 
paragraph  {a)(3)  of  this  section; 

(2)  The  ports  of  Galveston  or  Houston, 
TX,  or  the  border  ports  of  Nogales,  AZ, 
or  Brownsville,  Eagle  Pass,  El  Paso, 

-Hidalgo,  or  Laredo,  TX;  or 

(3)  Other  ports  within  that  area  of  the 
United  States  specified  in  paragraph  (g) 
of  this  section. 

(g)  Shipping  areas.  Except  as 
explained  below  in  this  paragraph  for 
avocados  that  enter  the  United  States  at 
Nogales,  AZ,  avocados  moved  by  truck 
or  rail  car  may  transit  only  that  area  of 
the  United  States  bounded  on  the  west 
by  a  line  extending  from  El  Paso,  TX,  to 
Ehenver,  CO,  and  due  north  from  Denver; 
and  on  the  east  and  south  by  a  line 
extending  from  Brownsville,  TX,  to 
Galveston,  TX,  to  Kinder,  LA,  to 
Memphis,  TN,  to  Knoxville,  TN, 
following  Interstate  40  to  Raleigh,  NC, 
and  due  east  from  Raleigh.  All  cities  on 
these  boundary  lines  are  included  in 
this  area.  If  the  avocados  are  moved  by 
air,  the  aircraft  may  not  land  outside 
this  area.  Avocados  that  enter  the 
United  States  at  Nogales,  AZ,  must  be 

-moved  to  El  Paso,  TX,  by  the  route 
specified  on  the  permit,  and  then  must 
remain  within  the  shipping  area 
described  above  in  this  paragraph. 

(h)  Shipping  requirements.  Tne 
avocados  must  be  moved  through  the 
United  States  either  by  air  or  in  a 
refrigerated  truck  or  refiigerated  rail  car 
or  in  a  refrigerated  container  on  a  truck 
or  rail  car.  If  the  avocados  are  moved  in 
a  refrigerated  container  on  a  truck  or  rail 
car,  an  inspector  must  seal  the  container 
with  a  serially  numbered  seal  at  the  port 
of  first  arrival  in  the  United  States.  If  the 
avocados  are  moved  in  a  refiigerated 
truck  or  a  refrigerated  rail  car,  an 
inspector  must  seal  the  truck  or  rail  car 
with  a  serially  numbered  seal  at  the  port 
of  first  arrival  in  the  United  States.  If  the 
avocados  are  transferred  to  another 
vehicle  or  container  in  the  United 
States,  an  inspector  must  be  present  to 
supervise  the  transfer  and  must  apply  a 
new  serially  numbered  seal.  The 
avocados  must  be  moved  through  the 
United  States  under  Customs  bond. 

(i)  Inspection.  The  avocados  are 
subject  to  inspection  by  an  inspector  at 
the  port  of  first  arrival,  at  any  stops  in 
the  United  States  en  route  to  the 
northeastern  States,  and  upon  arrival  at 


the  terminal  market  in  the  northeastern 
States.  At  the  port  of  first  arrival,  an 
inspector  will  sample  and  cut  avocados 
fit>m  each  shipment  to  detect  pest 
infestation. 

Done  in  Washington.  DC,  this  31st  day  of 
January  1997. 

Terry  L.  Medle)', 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[PR  Doc.  97-2825  Filed  2-4-97;  8:45  am] 

BILUNQ  CODE  3410-M-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule  and  withdrawal  of 
amendments  to  Interpretive  Ruling  and 
Policy  Statement  94-1. 

SUMMARY:  The  NCUA  Board  has 
withdrawn  Interpretive  Ruling  and 
Policy  Statement  96-2  (IRPS  96-2)  that 
was  published  in  61  FR  59305 
(November  22, 1996).  The  NCUA  Board 
has  determined  that  subsequent  legal 
events  make  the  withdrawal  of  IRPS  96- 
2  appropriate. 

DATES:  This  rule  is  effective  February  5. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
lanno.  Trial  Attorney,  Office  of  General 
Coimsel  or  Michael  J.  McKenna,  Acting 
Associate  General  Counsel,  Office  of 
General  Counsel,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428  or 
telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION:  On 
November  14, 1996,  the  Board  issued  an 
interim  final  Interpretive  Ruling  and 
Policy  Statement  (IRPS  96-2)  to  permit 
federal  credit  imions  to  restructure  their 
fields  of  membership  consistent  with 
court  decisions  limiting  federal  credit 
union's  ability  to  serve  eUgible  credit 
union  members  and  new  select  groups. 
Two  events  have  caused  the  Board  to 
conclude  that  withdrawal  of  IRPS  96-2 
is  appropriate  at  this  time.  First,  on 
December  4.  1996,  the  U.S.  District 
Court  for  the  District  of  Columbia  issued 
an  Order  invalidating  IRPS  96-2  and 
enjoining  NCUA  from  implementing  it. 
Second,  on  December  24,  1996,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  partial  stay  of 
the  District  Court's  earlier  injunction 
which  prevented  federal  credit  unions 
from  serving  new  members  of  select 
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employee  groups  which  were  within 
their  existing  field  of  membership.  The 
NCUA  Board  will  consider  further 
regulatory  action  at  an  appropriate  time 
depending  on  developments  in  the 
ongoing  litigation  concerning  field  of 
membership  issues. 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  unions.  Reporting  and 
recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  January  23, 1997. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755, 1756, 
1757,  1759.  1761a.  1761b,  1766,  1767,  1782. 
1784, 1787, 1789.  Section  701.6  is  also 
authorized  by  31  U.S.C  3717.  Section  701.31 
is  also  authorized  by  12  U.S.C.  1601,  et  seq., 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  12  U.S.C  4311- 
4312. 

2.  Section  701.1  is  revised  to  read  as 
follows: 

§  701 .1    Federal  credit  union  chartering, 
n«<d  of  membership  modifications,  and 
conversions. 

National  Credit  Union  Administration 
practice  and  procedure  concerning 
chartering,  field  of  membership 
modifications,  and  conversions  are  set 
forth  in  Interpretive  Ruling  and  Policy 
Statement  94-1  Chartering  and  Field  of 
Membership  Policy  (IRPS  94-1)  as 
amended  by  IRPS  96-1.  Copies  may  be 
obtained  by  contacting  NCUA  at  the 
address  found  in  §  792.2(g)(1)  of  this 
chapter.  The  combined  IRPS  are 
incorporated  into  this  section. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  3133-0015.) 
Note:  The  text  of  Interpretive  Ruling  and 
Policy  Statement  (IRPS  94-1,  as  amended  by 
IRPS  96-1)  does  not  appear  in  the  Code  of 
Federal  Regulations. 

[PR  Doc.  97-2830  Filed  2-4-97;  8:45  am) 
BIUMQ  COOC  7S36-01-P 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 

SUMMARY:  The  Federal  Trade 
Commission's  Appliance  Labeling  Rule 
("the  Rule")  requires  that  Table  1,  in 
§  305.9.  which  sets  forth  the 
representative  average  unit  energy  costs 
for  five  residential  energy  sources,  be 
revised  periodically  on  the  basis  of 
updated  information  provided  by  the 
Department  of  Energy  ("DOE"). 

This  dociunent  revises  the  table  to 
incorporate  the  latest  figiues  for  average 
unit  energy  costs  as  published  by  DOE 
in  the  Federal  Register  on  November  18, 
1996.1 

DATES:  The  revisions  to  §  305.9(a)  and 
Table  1  are  effective  March  7, 1997.  The 
mandatory  dates  for  using  these  revised 
DOE  cost  figures  in  connection  with  the 
Appliance  Labeling  Rule  are  detailed  in 
the  SUPPLEMENTARY  INFORMATION  section, 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Mills,  Attorney,  202-326-3035 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  On 
November  19,  1979,  the  Federal  Trade 
Commission  issued  a  final  rule  in 
response  to  a  directive  in  section  324  of 
the  Energy  Policy  and  Conservation  Act 
("EPCA"),  42  U.S.C.  6201.2  The  Rule 
requires  the  disclosure  of  energy 
efficiency,  consumption,  or  cost 
information  on  labels  and  in  retail  sales 
catalogs  for  eight  categories  of 
appliances,  and  mandates  that  the 
energy  costs,  consumption,  or  efficiency 
ratings  be  based  on  standardized  test 
procedures  developed  by  EXDE.  The  cost 
information  obtained  by  following  the 
test  procedures  is  derived  by  using  the 
representative  average  unit  energy  costs 
provided  by  DOE.  Table  1  in  §  305.9(a) 
of  the  Rule  sets  forth  the  representative 
average  unit  energy  costs  to  be  used  for 


all  cost-related  requirements  of  the  Rule. 
As  stated  in  §  305.9(b).  the  Table  is  to 
be  revised  periodically  on  the  basis  of 
updated  information  provided  by  DOE. 

On  November  18, 1996,  DOE 
published  the  most  recent  figures  for 
representative  average  unit  energy  costs. 
Accordingly,  Table  1  is  revised  to  reflect 
these  latest  cost  figures  as  set  forth 
below. 

How  and  when  industry  members 
must  use  (and  not  use)  revised  Table  1 
in  calculating  cost  disclosures  for 
labeling  and  catalog  sales  is  explained 
in  detail  in  the  paragraphs  below.  In 
sum: 

•  Manufacturers  of  refrigerators, 
refrigerator-fireezers,  freezers,  clothes 
washers,  dishwashers,  water  heaters, 
and  room  air  conditioners  are  not 
permitted  to  use  the  DOE  Cost  figures 
published  today  to  calculate  the 
secondary  operating  cost  figures  on 
labels  for  their  products  until  the 
Commission  publishes  new  ranges  of 
comparability  for  those  products. 

•  Manufacturers  of  refrigerators, 
refiigerator-fi«ezers,  fi'eezers,  clothes 
washers,  dishwashers,  and  water  heaters 
have  no  need  for  the  DOE  cost  figures 
for  making  data  submissions  under 
305.8.  The  energy  use  information  they 
must  submit  and  use  as  primary  energy 
use  descriptors  on  labels  for  these 
products  is  now  in  terms  of  energy 
consumption,  not  operating  cost. 

•  Industry  members  must  use  the 
1997  DOE  cost  figures  published  today 
to  calculate  operating  cost 
representations  in  catalogs  that  are 
drafted  and  printed  after  May  6, 1997. 

•  Beginning  May  6, 1997, 
manufactiuers  of  clothes  dryers, 
television  sets,  kitchen  ranges  and 
ovens,  and  space  heaters  must  use  the 
1997  representative  average  unit  costs 
for  energy  in  all  operating  cost 
representations. 

For  Labeling  of  Products  Covered  by  the 
Commission's  Rule^ 

Manufacturers  of  covered  products 
are  not  permitted  to  use  the  National 
Average  Representative  Unit  Costs 
published  today  on  labels  for  their 
products  until  the  Commission 


>  61  FR  58679. 

'44  FR  66466.  Since  its  promulgation,  the  rule 
has  been  amended  four  times  to  include  new 
product  categories — central  air  conditioners  (52  FR 
46888.  Doc.  10,  1987).  Huorescent  lamp  ballasts  (54 
FR  1182.  Jan.  12. 1989),  certain  plumbing  producu 
(58  FR  54955.  Oct.  25.  1993).  and  certain  lamp 
products  (59  PR  25176.  May  13,  1994).  Obligations 
under  the  rule  concerning  fluorescent  lamp  ballasts, 
lighting  products,  and  plumbing  products  are  not 
affected  by  the  cost  flgures  in  this  notice. 


'The  July  1, 1994,  amendments  require  that 
labels  for  refrigerators,  refrigerator-freezers,  freezers, 
clothes  washers,  dishwashers,  water  heaters,  and 
room  air  conditioners  contain  a  secondary  energy 
usage  disclosure  in  terms  of  an  estimated  annual 
operating  cost  (labels  for  clothes  washers  and 
dishwashers  will  show  two  such  secondary 
disclosures — one  based  on  operation  with  water 
heated  by  natural  gas.  and  on  operation  with  water 
heated  by  electricity).  The  labels  also  must  disclose, 
below  this  secondary  estimated  annual  operating 
cost,  the  fact  that  the  estimated  annual  operating 
cost  is  based  on  the  appropriate  IX)E  energy  cost 
figure,  and  must  identify  the  year  in  which  the  cost 
figure  was  published. 


«Thel994E 
DOE  on  Decem 
the  Commissio 
The  current  (1< 
storage-type  wi 
September  23, 

1995  (60  FR  43 

1996  (61  FR  48 
that  the  1994  n 
would  continui 

'The  1995  D 
DOE  on  Januar; 
Commission  or 
The  current  (18 
pump  water  he 
1995  (60  FR  43 
refrigerators,  re 
nxim  air  condil 
13.  1995  (60  FF 
FR  48620),  the  < 
1995  ranges  for 
air  conditionen 
On  October  28. 
Commission  an 
refrigerators,  re 
would  continue 
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publishes  new  ranges  of  comparabiUty  freezers  based  on  future  annual                  for  those  products,  which  are  not  based 

for  those  products.  submissions  of  data.  In  the  notice                on  the  DOE  cost  figures,  will  conUnue 

Manufacturers  of  storage-type  water  announcing  the  new  ranges,  the                  to  be  in  terms  of  energy  efficiency, 

heaters  must  continue  to  use  the  1994  Commission  also  will  announce  that             p                •           u             ,  .        , 

DOE  cost  figures  (8.41  cents  per  operating  cost  disclosures  must  be  based    .  f "  convenience,  the  annual  dates  for 

kilowatt-hour  for  electricity.  60.4  cents  on  the  DOE  cost  figure  for  electricity  in      ^^  submission  are  repeated  here: 

per  therm  for  natural  gas.  $1,054  per  effect  at  that  time.                                        Fluorescent  lamp  bailasts Mar.  l. 

gallon  for  No.  2  heating  oil.  and  98.3  Manufacturers  of  clothes  washers.            Clothes  washers Mer.  1. 

cents  per  gallon  for  propane)  in  dishwashers,  and  instantaneous  water        ^^'^  liea'ers May  i. 

determining  the  operating  cost  heaters  must  continue  to  base  the                Furnaces May  1. 

disclosures  on  the  labels  on  their  required  secondary  operating  cost               Room  air  conditioners May  1. 

products.  This  is  because  the  1994  DOE  disclosures  on  labels  on  the  1996                P°°'  Heaters May  l. 

cost  figures  were  in  effect  when  the  National  Average  Representative  Unit         Dishwashers June  1. 

1994  ranges  of  comparabiUty  for  storage-    Costs  for  electricity  (8.6  cents  per  Central  air  conditioners  July  1. 

type  water  heaters  were  published,  and  kilowatt-hour),  natural  gas  (62.6  cents         "^^'  pumps _ July  i. 

those  1994  ranges  are  still  in  effect  for  per  therm),  propane  (90  cents  per                Refrigerators Aug.  i. 

those  products.*  Manufacturers  of  gallon),  and/or  heating  oil  (92  cents  per      Refrigera'or-freezers Aug.  l. 

storage-type  water  heaters  must  gallon)  that  were  published  by  DOE  on       ^^^'^^  Aug.  l. 

continue  to  use  the  1994  cost  figures  to  January  19. 1996.6  and  by  the                      For  Enei^  Cost  Representations 

calculate  the  estimated  aimual  operating  Commission  on  February  14, 1996.'  and     Respecting  Covered  Products  in 

cost  figures  on  their  labels  until  the  that  were  in  effect  when  the  1996  ranges     Catalogs 

Commission  publishes  new  ranges  of  of  comparability  for  these  products  were 

comparability  for  storage-type  water  published.^                                                      Energy  cost  representations  in 

heaters.  ir«,  iootc  w    •    •         rn  a   *t  j             catalogs  that  are  drafted  and  printed 

Manufacturers  of  refrigerators.  w^  on  305  S'^fX^^^^fiflo^"*^?  I       ^^1«^«  ^^'  ^^'  ^^^  ^  in  effect 

refrigerator-freezers,  freezers,  heat  pump  Section  305.8  of  the  Commission  s  Rule     ^^^^  ^  ^^^^^^  using  the  1997  energy 

water  heatera,  and  room  air  conditioners  Manufacturere  no  longer  need  to  use       costs  beginning  May  6, 1997. 

must  continue  to  derive  the  operating  the  DOE  cost  figures  in  complying  with 

cost  disclosures  on  labels  by  using  the  the  data  submission  requirements  of  ^^^  Enei^  Cost  Representations 

1995  National  Average  Representative  §  305.8  of  the  Rule.  Pureuant  to  Respecting  Products  Covered  by  EPCA 
Unit  Costs  (8.67  cents  per  kilowatt-hour  amendments  to  the  Rule  pubUshed  on  *"*  ^°*  **y  *^*  Commission's  Rule 

for  electricity.  63  cents  per  therm  for  July  1. 1994  B(writh  extended                          xt       t  ^            rj_ 

natural  gas.  $1,008  per  gallon  for  No.  2  compliance  dates  published  on  Ji'^^^^i^J^f^T^^^^u  cT"**  ^ 

heating  oil.  and  98.5  cents  per  gallon  for  December  8.  1994).'"  the  estimated  ™?  ,  if  .      VC'\C''^    Y 

propane)  that  were  in  effect  when  the  annual  operating  cost  is'no  longer  the  f  ??f  f  ^'  „  *  "°/  °l^^  Appliance 

current  (1995)  ranges  of  comparabiUty  primary  Energy  usage  descriptor  for  Labehng  Rule  (clothes  dryers,  television 

for  these  products  were  published.^  refrigerators,  refrigerator-freezers.  ^*^'  ^}'^!"^  "i^^^es  and  ovens,  and 

Manufacturers  of  refrigerators.  freezers,  clothes  washera.  dishwashers.  ^^^"^  ^^f  *f "'  '""'*  "^  ^^  ^^^^ , 

refrigerator-freezere.  freezers,  heat  pump  and  water  heatera.  Under  the  representative  average  umt  costs  for 

water  heatera.  and  room  air  conditionere  amendments,  the  ener«y  usaee  and  the  ^^^^^  ^  ^}}  operating  cost 

must  continue  to  use  the  1995  DOE  cost  ranges  of  comparabiUty  for  those  representaUons  begmnmg  May  6. 1997. 

figures  to  calculate  the  operating  cost  product  categories  must  be  expressed  in  Regulatory  Flexibility  Act 

disclosure  disclosed  on  labels  until  the  terms  of  estimated  annual  energy 

Commission  publishes  new  ranges  of  consumption  (kilowatt-hour  use  per               ^®  provisions  of  the  Regulatory 

comparabiUty  for  heat  pump  water  year  for  electricity,  therms  per  year  for  Flexibility  Act  relating  to  a  Regulatory 

heaters,  room  air  conditioners,  or  natural  gas.  or  gallons  per  year  for  Flexibility  Act  analysis  (5  U.S.C.  603- 

refrigeratore.  refrigerator-freezere.  and  propane  and  oil).  Thus,  the  1997  (and  ^^^  *"*  "°^  appUcable  to  this 

all  subsequent)  data  submissions  under  proceeding  because  the  amendments  do 

*The  1994  DOE  cost  figures  were  published  by  305  8  for  these  product  categories  °°*  impose  any  new  obligations  on 

rc^:;Sio„^J„^PeS'a,^?^T9%^"52a.  ^"^^^X^ »°  «-ble  the  Commission  to  enUties  r^ulated  by  t^e  Appliance 

The  current  (1994)  ranges  of  comparability  for  PubUsh  ranges  of  ComparabiUty)  must  LabeUng  Rule.  Thus,  die  amendments 

storage-type  water  heaters  were  published  on  be  made  in  terms  of  estimated  annual  '^'^  "°*  bave  a  "significant  economic 

September  23, 1994  (59  FR  48796).  On  August  21.  energy  Consumption  not  cost  The  impact  on  a  substantial  number  of  small 

l^[t?SS:r=>rssiSnotc^^d  energy  efficien^^descriptora  for  the  S^^jfCL"^^-^- ^°V  J^'tH     f 

that  the  1994  ranges  for  storage-type  water  heater.  Other  products  Covered  by  the  Rule  Commission  has  concluded,  therefore, 

would  conUnue  to  remain  in  effect.  (room  air  conditioners,  fiimaces,  boilere,  "***  *  regulatory  flexibiUty  analysis  is 

'The  1995  DOE  cost  figures  were  published  by  central  air  conditioners  heat  pumps  '*°*  necessary,  and  certifies,  imder 

??^£„Tp^eb\!f/r^T/r9lS?^'^9'2^^^^^  -^  pool  heatera)  are  unaffected  by'tke  jSi^U  S  C^B^s'fbWJr/''"''"''   " 

The  current  (1995)  ranges  of  comparability  for  beat  amendments  mentioned  above.  The  ^^  15  u.s.u  bosiojj.  mat  tne 

pump  water  heaters  were  published  on  August  21,  annual  data  submission  requirements  amendments  announced  today  will  not 

1995  (60  FR  43367).  The  current  (1995)  ranges  for       have  a  significant  economic  impact  on 

refrigerators,  refrigerator-freezers,  freezers,  and  sei  FR  1366  a  Substantial  number  of  small  entities, 

room  air  conditioners  were  published  on  November  _^ 

13. 1995  (60  FR  56945).  On  September  16, 1996  (61  ,!.!.     ^":          ,     ,   ^         ,  List  of  Subjects  in  16  CFR  Part  305 

FR  48620).  the  Commission  announced  that  the  The  current  ranges  for  clothes  washers  were                                   '^ 

1995  ranges  for  heat  pump  water  heaters  and  room  published  on  June  13  1996  (61  FR  29939):  the                   AdvertisiUB   Enercv  conservation 

air  conditioners  would  continue  to  remain  in  effect,  current  ranges  for  dishwashers  and  instantaneous             i-^u  veruMiig.  cjiergy  Lunbervauon. 

On  October  28,  1996  (61  FR  55563),  the  wa'er  heaters  were  published  on  September  16.  Household  appuances.  Labeling. 

Comnussion  announced  that  the  1995  ranges  for  1^*  (61  FR  48620).  Reporting  and  recordkeeping 

refrigerators,  refrigerator-freezers,  and  freezers  »59FR  34014.  requirements. 

would  continue  to  remain  in  effect.  >o  59  FR  63688. 
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PART  305-{AMENDED] 

Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  305 
continues  to  read: 


Authority:  42  U.S.C  6294. 

2.  Section  305.9(a)  is  revised  to  read 
as  follows: 


§  306.9    Representative  average  unH 
energy  costs. 

(a)  Table  1,  below,  contains  the 
representative  unit  energy  costs  to  be 
utilized  for  all  requirements  of  this  part. 


Table  1.— Representative  Average  Unit  Costs  of  Energy  for  Five  Residential  Energy  Sources  (1997) 


Type  of  energy 

In  commonly  used  terms 

As  required  by  DOE  test  procedure 

Dollars  per 
million  Btu' 

Electricity  

Natural  Gas                                „ 

8.31«/kWh23 

$0.0831/kWh 

$24.35 

61  2tAherm<  or$6.43/MCFs«  

0.000006 12/Btu  

6.12 

No.  2  heating  oil  ..» 

Propane - 

Kerosene - 

0  99/9allon' 

0.0000071 4/Btu  

7.14 

0.98/gallon  » „ 

1 .16/gallon» 

0.00001 073/Btu  , 

10.73 

0.00000859mtu 

8.59 

^Btu  stands  for  Britisfi  ttwrmal  unit 

2kWh  stands  for  KUowatt  hour. 

31  kWh  -  3.412  Btu. 

<1  therm  >  100.000  Btu.  Natural  gas  prices  include  taxes.  .    • 

^MCF  stands  for  1 .000  cubic  feet 

*For  the  purposes  of  this  table.  1  cubic  foot  of  natural  gas  has  an  energy  equivalence  of  1,028  Btu. 

'For  tfw  purposes  of  ttits  table,  1  gallon  of  No.  2  heating  oil  has  an  energy  equivalence  of  138,690  Btu. 

"For  the  purposes  of  this  table,  1  gaHon  of  Kquid  propane  has  an  energy  equivalence  of  91 ,333  Btu. 

■For  the  purposes  of  this  table,  1  gaHon  of  kerosene  has  an  energy  equivalerKe  of  135,000  Btu. 


Donald  S.  Quk, 

Secretary. 

(PR  Doc  97-2802  Filed  2-4-97;  8:45  am) 

aaxMO  cooc  STso-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Tetracycline  Hydrochloride  Soluble 
Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The  ANADA 
provides  for  oral  use  of  tetracycline 
hydrochloride  soluble  powder  in  the 
drinking  water  of  calves  and  swine  for 
control  and  treatment  of  certain  diseases 
caused  by  pathogens  susceptible  to 
tetracycline,  and  of  chickens  and 
tiu-keys  for  control  of  certain  diseases 
caused  by  pathogens  susceptible  to 
tetracycline. 

EFFECTIVE  DATE:  February  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  Por 
Veterinary  Medicine  {HFV-135),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1643. 


SUPPLEMENTARY  INFORMATION:  Phoenix 
Scientific,  Inc.,  3915  South  48th  Street 
Ter.,  P.O.  Box  6457,  St.  Joseph.  MO 
64506-0457,  filed  ANADA  200-136, 
which  provides  for  oral  use  of 
tetracycline  hydrochloride  soluble 
powder  in  the  drinking  water  of  calves 
and  swine  for  control  and  treatment  of 
certain  conditions,  and  of  chickens  and 
turkeys  for  the  control  of  certain 
conditions,  as  follows:  (1)  For  calves  for 
control  and  treatment  of  bacterial 
enteritis  (scours)  caused  by  Escherichia 
coli,  and  bacterial  pneumonia  (shipping 
fever  complex)  associated  with 
Pasteurella  spp.,  Actinobacillus 
pleuropneumoniae  (Hemophilus  spp.), 
and  Klebsiella  spp.  susceptible  to 
tetracycline;  (2)  for  swine  for  control 
and  treatment  of  bacterial  enteritis 
(scours)  caused  by  E.  coli,  and  bacterial 
pneiunonia  associated  with  Pasteurella 
spp.,  A.  pleuropneumoniae 
(Hemophilus  spp.),  and  Klebsiella  spp. 
susceptible  to  tetracycline:  (3)  for 
chickens  for  control  of  chronic 
respiratory  disease  (CRD  or  air-sac 
disease)  caused  by  Mycoplasma 
gallisepticum  and  E.  coli;  infectious 
synovitis  caused  by  M.  synoviae 
susceptible  to  tetracycline;  (4)  for 
turkeys  for  control  of  infectious 
synovitis  caused  by  M.  synoviae  and 
bluecomb  (transmissible  enteritis  or 
coronaviral  enteritis)  complicated  by 
bacterial  organisms  susceptible  to 
tetracycline. 

Approval  of  Phoenix's  ANADA  200- 
136  tetracycline  hydrochloride  soluble 
powder  is  as  a*  generic  copy  of 
Fermenta's  NADA  65—496  tetracycline 
hydrochloride  soluble  powder.  ANADA 
200-136  is  approved  as  of  December  17, 


1996,  and  the  regulations  are  amended 
in  §520.2345d(a)(l)  (21  CFR 
520.2345d(a)(l))  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the  - 
freedom  of  information  summary. 

In  addition,  due  to  enactment  of  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act  of  1988,  the  paragraph 
concerning  NAS/NRC  status  is  outdated. 
Section  520.2345d  is  amended  to 
remove  paragraph  (c). 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 

20  and  21  CFR  514.11(e)(2)(ii),  a 
siunmary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  12420  Farklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24  fd)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  hiunan  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 


EFFECTIVE  0 

FOR  FURTHE 
Marcia  K.  L 
Medicine  (1 
Administra 
Rockville,  I 
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PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§52a2345d    [Antended] 

2.  Section  520.2345d  Tetracycline 
hydrochloride  soluble  powder  is 
amended  in  paragraph  (a)(1)  by 
removing  "047864,  054273,  and 
057561"  and  adding  in  its  place 
"047864,  054273,  057561,  and  059130" 
and  by  removing  and  reserving 
paragraph  (c). 

Dated:  January  28, 1997. 

Michael  J.  BladnveU. 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

(FR  Doc.  97-2819  Filed  2-4-97;  8:45  am] 

BH.UNG  CODE  41fO-01-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
tvermectin  Chewat>les 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Merck 
Research  Laboratories,  Div.  of  Merck  & 
Co.,  Inc.  The  NADA  provides  for 
veterinary  prescription  use  of 
ivermectin  chewables  in  cats  for  the 
prevention  of  feline  heartworm  disease 
for  a  month  after  infection  and  removal 
and  control  of  certain  hookworm 
infections. 

EFFECTIVE  DATE:  February  5, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary - 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Merck 
Research  Laboratories,  Div.  of  Merck  & 
Co.,  Inc.,  P.O.  Box  2000,  RY32-209, 
Rahway,  NJ  07065-0914,  filed  NADA 
141-078  that  provides  for  oral  use  on 
veterinary  prescription  of  Heartgard'"^ 
for  Cats  (ivermectin  chewables)  to 
prevent  feline  heartworm  disease  by 
eliminating  the  tissue  stage  of 
heartworm  larvae  Dirofilaria  immitis  for 
a  month  after  infection  and  for  the 
removal  and  control  of  adult  and 
immature  (L4)  hookworms  Ancylostoma 
tubaeforme  and  A.  braziliense.  The 
NADA  is  approved  as  of  December  23, 


1996,  and  the  regulations  are  amended 
by  revising  21  CFR  520.1193  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

Under  section  512(c)(2)(F)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(ii)).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning 
December  23, 1996,  because  the  NADA 
contains  substantial  evidence  of  the 
effectiveness  of  the  drug  involved,  any 
studies  of  animal  safety  required  for 
approval  and  conducted  or  sponsored 
by  the  applicant. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1193  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  and  by  adding  new 
paragraph  (d)  to  read  as  follows: 

§520.1193    Ivennectin  tabl«ts  and 
chewables. 

(a)  Specifications — (1)  Dogs.  Each 
tablet  or  chewable  contains  68, 136,  or 
272  micrograms  of  ivermectin. 


(2)  Cats.  Each  chewable  contains  55  or 
165  micrograms  of  ivermectin. 

•        •        •        •        • 

(d)  Conditions  of  use  in  cats— (1) 
Amount.  Up  to  2.3  kilograms  (up  to  5 
poimds),  55  micrograms;  2.3  to  6.8 
kilograms  (5  to  15  pounds),  165 
micrograms;  over  6.8  kilograms  (15 
pounds),  a  combination  of  the 
appropriate  chewables  (recommended 
minimum  dose  of  24  micrograms  of 
ivermectin  per  kilogram  of  body  weight 
(10.9  micrograms  per  pound). 

(2)  Indications  for  use.  To  prevent 
feline  heartworm  disease  by  eliminating 
the  tissue  stage  of  heartworm  larvae 
Dirofilaria  inunitis  for  a  month  (30  days) 
after  infection,  and  for  removal  and 
control  of  adult  and  immature  (L4) 
hookworms  Ancylostoma  tubaeforme 
and  A.  braziliense. 

(3)  Limitations.  For  use  in  cats  6 
weeks  of  age  and  older.  Administer  once 
a  month.  The  initial  dose  must  be  given 
within  a  month  after  cats  first  exposure 
to  mosquitoes.  The  final  dose  must  be 
given  within  a  month  after  the  cats  last 
exposure  to  mosquitoes.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

Dated:  January  28, 1997. 

Michael  I.  BlackweU. 

Deputy  Director,  Center  for  Veterinary      1 
Medicine. 

(FR  Doc.  97-2821  Filed  2-4-«7;  8:45  am] 

HLUNQ  COOE  41t»41-F 


21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Naltrexone 
Hydrochloride  Injection 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Wildlife 
Laboratories,  Inc.  The  NADA  provides 
for  use  of  naltrexone  hydrochloride 
sterile  injection  as  an  antagonist  to 
carfentanil  citrate  immobilization  in 
free-ranging  or  confined  elk  and  moose 
(Cervidae). 

EFFECTIVE  DATE:  February  5,  1997. 
FOR  further  INFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville.  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Wildlife 
Laboratories,  Inc.,  1401  Duff  Dr.,  suite 
600,  Fort  Collins,  CO  80524,  filed 
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NAOA  141^74  that  provides  for  the  use 
of  Trexonil''^  Sterile  Injection  (50 
milligrams  of  naltrexone  hydrochloride 
per  milliliter)  as  an  antagonist  to 
carfentanil  citrate  immobilization  in 
free-ranging  or  confined  elk  and  moose 
{Cervidae).  The  NADA  is  approved  as  of 
December  23, 1996,  and  the  regulations 
are  amended  in  part  522  (21  CFR  part 
522)  by  adding  new  §  522.1465  to  reflect 
the  approval.  The  drug  product  is 
available  on  a  prescription  basis.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

Under  section  512(c)(2)(F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c){2)(F)(i)),  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  beginning 
December  23, 1996,  because  no  active 
ingredient  of  the  drug  (including  any 
ester  or  salt  of  the  active  ingredient)  has 
been  previously  approved  in  any  other 
application  filed  under  section  512(b)(1) 
of  the  act. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  imd  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Farklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  himian  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  (rf  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authoritjr:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b]. 

2.  New  §  522.1465  is  added  to  read  as 
follows: 

§522.1465    Naltrexone  hydrochloride 
injection. 

(a)  Specifications.  Each  milUliter  of 
sterile  aqueous  solution  contains  50 
milligrams  of  naltrexone  hydrochloride. 

(b)  Sponsor.  See  053923  in 
§  510.600(c)  of  this  chapter. 

(c)  Conditions  of  use  in  elk  and 
moose — (1)  Amount.  100  milligrams  of 
naltrexone  hydrochloride  for  each 
milligram  of  carfentanil  citrate 
administered.  One-quarter  of  the  dose 
should  be  administered  intravenously 
and  three-quarters  of  the  dose  should  be 
administered  subcutaneously. 

(2)  Indications  for  use.  As  an 
antagonist  to  carfentanil  citrate 
immobilization  in  &«e-ranging  or 
confined  elk  and  moose  (Cervidae). 

(3)  Limitations.  Available  data  are 
inadequate  to  recommend  use  in 
pregnant  animals.  Avoid  using  during 
breeding  season.  Do  not  use  in  domestic 
food-producing  animals.  Do  not  use  in 
fi^e-ranging  animals  for  45  days  before 
or  during  hunting  season.  Federal  law 
restricts  this  drug  to  use  by  or  on  the 
order  of  a  licensed  veterinarian. 

Dated:  January  28, 1997. 
KfkhMlJ.BIackweU. 

Deputy  Director.  Center  for  Veterinary 

Medicine. 

(PR  Doc.  97-2869  Filed  2-4-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

30  CFR  Part  250 

RIN  1010-AB99 

Training  of  Lessee  and  Contractor 
Employees  Engaged  in  Oil  and  Gas 
and  Sulphur  Operations  in  the  Outer 
Continental  Shelf  (OCS) 

AQENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

SUMMARY:  Their  rule  amends  MMS 
regulations  governing  the  training  of 
lessee  and  contractor  employees 
engaged  in  oil  and  gas  and  sulphur 
operations  in  the  OCS.  MMS  is  making 
this  amendment  to  simplify  the  training 
options  and  to  provide  the  flexibility  to 
use  alternative  training  methods. 
EFFECTIVE  DATE:  March  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  Levine,  Information  and  Training 
Branch,  at  (703)  787-1033. 

SUPPLEMENTARY  INFORMATION:  On 
November  2, 1995,  MMS  published  the 
proposed  rule  in  the  Federal  Register 
(60  FR  55683).  During  the  90-day 
comment  period  that  ended  on  January 
31, 1996.  MMS  held  a  workshop.  The 
workshop  held  on  December  6, 1995.  in 
New  Orleans.  Louisiana,  received 
excellent  participation  fitim  industry 
and  training  Schools.  We  are 
highUghting  the  comments  we  received 
for  the  proposed  rule  in  the  "Response 
to  Comments"  section. 

Response  to  Comments 

MMS  received  28  comments  on  the 
proposed  rule.  We  appreciate  the 
suggestions  and  comments  that  we 
received.  We  also  appreciate  the 
positive  comments  on  our  new  "plain 
English"  style  of  writing  regulations. 

We  reviewed  all  of  the  comments,  and 
in  some  instances,  we  revised  the  final 
language  based  on  these  comments. 
MMS  grouped  the  major  comments  and 
organized  them  by  regulation  paragraph 
number  or  subject  as  highlighted  in  the 
comment  table. 


COMMEhfT  TABLE 

- 

Requirement/sutjject 

Comment 

MMS  response 

250.210 

"Alternative  Training"  definition  is  restrictive  

only  giving  examples  by  using  the  term  "such  as." 
Agree— We  noted  and  con-ected  the  errors. 
Disagree— MMS  wants  to  eliminate  the  cost  and  cofv 
fusion  caused  by  using  the  training  "windows"  of 
the  past 
Disagree— Although    the    hours    have    slightly    in- 
creased, we  nx>ved  small  tubing  training  to  well 
worfcover. 

250.210,  260217,  250.222  

250.214  (a)  and  (b)  

Typographical  errors  appear  in  the  Federal  Register  .. 
MMS  should  add  a  60-day  grace  period  to  the  train- 
ing limits. 

The  "combination  courses"  have  too  many  hours  

250.21 4(c) 

No  refresher 


Executive  ( 


E.0. 12988 
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CoMME^f^  Table— Continued 


Requirement/subject 
250.214 

250.219 

250.220 

250.222 

250.225(a)(2)  

250.225(D 

250.226(a)  

250.228(a)  „ 

250.229  Table  (a)  number  21 
250.229 

^4o  refresher  training 

Open-book  tests  

Third-parties 

Testing-out 


Correnent 


MMS  needs  a  transition  table  for  the  training  require- 
ments since  each  student  is  on  a  different  cycle. 

Clarify  that  temporary  employees  need  training  or  a 

trained  individual  (not  necessarily  a  supervisor)  to 

supervise  ttiem. 
Change  "*  *  *  (who  can  evaluate  their  work)  *  *  *" 

to  "*  *  *  (who  is  capable  of  evaluating  the  impact 

of  the  work  done". 
Is  the  only  self-paced  training  that  MMS  aUows  conrv 

puter-based?. 
Delete  *"  *  *  (instructors  must  complete  training  from 

an  approved  training  organization)  *  '  *". 

Specify  simulator  requiren>ents  for  workovers 

Schools  should  not  need  to  maintain  training  records 

for  5  years  tjecause  of  the  new  training  period. 

MMS  shouk)  specify  that  the  instructor  shouM  only 
run  one  simulator  and  have  teams  of  tfiree  or  less. 

Include  drilling  supervisors  in  tfie  functk)ns 

Or>e  commenter  wanted  MMS  to  signiftcantty  expand 
the  elenwnts  in  wen-servicing  training  and  weH 
workover. 

Keep  refresher  training  for  well  control  because  re- 
freshers contain  course  flexitxlity  to  cover  recent 
fiek)  devek)pn>ents. 


Clarify  the  policy  on  open^versus  ctosed-book  tests 


The  minority  of  comments  was  against  MMS  having 
third-parties  accredit  schools.  Those  agamst  having 
third-parties  accredH  schools  cited  addrtk>nal  costs, 
potential  conflicts  of  interest,  and  addKkxwl  marv 
agement  layers  as  their  main  concerns. 

MMS  shouM  aUow  emptoyees  to  take  and  pass  a  test 
in  lieu  of  taking  training. 


MMS  response 


Agree— MMS  added  a  table  to  ensure  the  smoothest 
transition  to  the  new  training  requirements 
[250.214(d)). 

Agree— Although  MMS  dW  not  mean  to  imply  that  the 
trained  irxtvidual  must  be  classified  as  a  super- 
visor, we  adopted  the  suggestkXL 

Agree. 


No,  computer-based  is  only  one  form  of  self-paced 

training. 
Agree. 


Agree. 
O^agree- 


-MMS  may  need  5  years  of  data  and  we 
wish  to  have  the  maximum  under  the  statute  of  linv 
itatk)ns. 
Agree. 

Agree. 

Disagree— Considering  the  special  nature  of  weN 
servicing  and  workover,  we  feel  thaA  it  is  not  appro- 
priate to  expand  ttteir  trainir>g  at  this  time. 

Disagree— MMS  deleted  the  refresher  requirement 
and  made  the  t>ask:  course  more  frequent  With 
more  frequent  basic  courses  you  can  still  have  tt» 
flexitNlrty  to  cover  fiekl  devek)pments.  Also.  MMS 
does  not  prohibit  refresher  training. 

Agree— We  now  specify  that  we  aHow  open  regula- 
tions and  a  formula  sheet  witfKXJt  examples  for 
well-control  tests  (§  250227(a)(5)). 

MMS  agrees  with  the  comments  and  elected  not  to 
have  a  third-party  accredrt  training  programs.  In- 
stead, we  plan  to  move  into  a  pef1ormarK:e-t)ased 
training  program  through  a  future  njlemaking. 

Disagree— MMS  and  nrHJCh  of  industry  sees  vakie  in 
taking  training  even  if  an  emptoyee  can  pass  the 
test  A  future  rulemaking  win  address  performance 
measures. 


Also,  MMS  is  changing  the  term 
"certify"  to  "accredit"  in  this  final  rule 
because  it  is  more  accurate  in  the 
context  of  schools. 

Executive  Order  (E.O.)  12866 

This  rule  is  not  a  significant  rule 
under  E.0. 12866. 

E.0. 12988 

The  E)epartment  of  the  Interior  (DOI) 
certified  to  the  Office  of  Management 
and  Budget  (OMB)  that  this  rule  meets 
the  applicable  civil  justice  reform 
standards  provided  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

Unfunded  Mandates  Reform  Act  of 
1995 

DOI  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
miUion  or  more  in  any  given  year  on 
State,  local,  and  tribal  governments,  or 
the  private  sector. 


Regulatory  Flexibility  Act 

DOI  determined  that  this  rule  will  not 
have  a  significant  effiect  on  a  substantial 
number  of  small  entities. 

Papenrork  Reduction  Act 

This  rule  has  been  examined  under 
thePaperworkReduction  Actof  1995    - 
and  has  been  found  to  contain  no  new 
reporting  and  information  collection 
requirements.  OMB  approved  the 
existing  information  collection 
requirements  under  OMB  Control  No. 
1010-0078.  An  agency  may  not  conduct 
or  spKinsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ourently  valid  OMB  control  niunber. 
The  reporting  burden  is  estimated  to 
average  13.5  hours  per  response. 
Responses  are  mandatory.  F*roprietary 
data  are  covered  under  30  CFR  250.18. 

Send  comments  regarding  any  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  the 
burden,  to  the  Information  Collection 


Clearance  Officer;  Minerals 
Management  Service;  Mail  Stop  2053; 
381  Elden  Street;  Hemdon,  Virginia  . 
20170-4817  and  to  the  Office  of 
Information  and  Regulatory  Affairs; 
OMB;  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0078). 
725  17th  Street  NW,  Washington,  D.C. 
20503. 

Takings  Implication  Anessment    ' 

EXDI  determined  that  this  rule  does 
not  represent  a  governmental  action 
ca{>able  of  interfering  with 
constitutionally  protected  rights.  Thus, 
DOI  does  not  need  to  prepare  a  Takings 
Implication  Assessment  pursuant  to 
E.(3.  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

National  Environmental  Policy  Act 

DOI  determined  that  this  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment,  therefore,  an 
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Environmental  Impact  Statement  is  not 
reqiiired. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements,  Environmental 
protection,  Government  contracts. 
Incorporation  by  reference, 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands — mineral  resources,  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration,  Surety  bonds. 

Dated:  January  27, 1997. 
Syhria  V.  Baca, 

Deputy  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  is  amending  30  CFR  part 
250  to  read  as  follows: 

PART  250-OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 


2.  MMS  is  revising  Subpart  O  to  read 
as  follows: 

Subpart  O— Training 

250.209  Question  index  table. 

250.210  Definitions. 

250.211  What  is  MMS's  goal  for  well 
control  and  production  safety  systems 
training? 

250.212  What  type  of  training  must  I 
provide  for  my  employees? 

250.213  What  documentation  must  I 
provide  to  trainees? 

250.214  How  often  must  I  provide  training 
to  my  employees  and  for  how  many 
hours? 

250.215  Where  must  I  get  training  for  my 
employees? 

250.216  Where  can  I  find  training 
guidelines  for  other  topics? 

250.217  'Can  I  get  an  exception  to  the 
training  requirements? 

250.218  Can  my  employees  change  job 
certification? 

250.219  What  must  I  do  if  I  have  temporary 
employees  or  on-the-job  trainees? 

250.220  What  must  manufacturer's 
representatives  in  production  safety 
systems  do? 

250.221  May  I  use  alternative  training 
methods? 

250.222  What  is  MMS  looking  for  when  it 
reviews  an  alternative  training  program? 

250.223  Who  may  accredit  training 
organizations  to  teach? 

250.224  How  long  is  a  training 
organization's  accreditation  valid? 


250.225  What  infbnnation  must  a  training 
organization  submit  to  MMS? 

250.226  What  additional  requirements  must 
a  training  organization  follow? 

250.227  What  are  MMS's  requirements  for 
the  written  test? 

250.228  What  are  MMS's  requirements  for 
the  hands-on  simulator  and  well  test? 

250.229  What  elements  must  a  basic  course 
cover? 

250.230  If  MMS  tests  employees  at  my 
worksite,  what  must  I  do? 

250.231  If  MMS  tests  trainees  at  a  training 
organization's  facility,  what  must  occur? 

250.232  Why  might  MMS  conduct  its  own 
tests? 

250.233  Can  a  training  organization  lose  its 
accreditation? 

Subpart  O— Training 

§25a209    Question  index  table. 

The  table  in  this  section  lists 
frequently  asked  training  questions  and 
the  location  for  the  answers.  The 
subjects  are  grouped  as  follows: 

(a)  General  training  requirements — 
§§250.211  through  250.216. 

(b)  Departures  from  training 
requirements — §§250.217  through 
250.222. 

(c)  Training  program  accreditations — 
§§  250.223  through  250.229  and 
§250.233. 

(d)  MMS  testing  information — 
§§  250.230  throu^  250.232. 


Frequently  astced  questions 


What  is  MMS's  goal  tor  well  control  and  production  safety  systems  training?  ... 

What  type  of  training  must  I  provide  for  my  employees?  

Wtiat  documentation  must  I  provide  to  trainees? 

How  often  must  I  provide  training  to  my  employees  and  for  how  many  hours? 

Where  must  I  get  training  for  my  employees?  

Wtiere  can  I  find  training  guideines  for  ottier  topics? 

Can  I  get  an  exception  to  ttie  training  requirements? 

Can  my  employees  change  job  certification? 

Wt«t  rTXJSt  I  do  if  I  have  temporary  employees  or  on-the^ob  trainees?  

What  must  manufacturer's  representatives  in  production  saiety  systems  do?  ... 

May  I  use  alternative  training  mettxxls?  

Wtwrt  is  MMS  looking  for  wtien  it  reviews  an  alternative  training  program? 

Who  may  accredit  training  organizatiora  to  teach?  

How  long  is  a  training  orgarwation's  accreditation  valid?  

What  informaiton  must  a  trajnmg  organization  submit  to  MMS? 

What  addMonal  requirements  must  a  training  organization  follow? 

What  are  MMS's  requirements  for  the  written  test? 

What  are  MMS's  requirements  for  the  hands-on  simulator  and  wefl  test? 

What  elements  must  a  t>asic  course  cover?  

If  MMS  tests  employees  at  my  worksite,  wtat  must  I  do?  

If  MMS  tests  trainees  at  a  training  organization's  facility,  wtnt  must  occur? 

Why  might  MMS  conduct  its  own  tests?  

Can  a  training  organization  tose  its  accredrtation?  
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§250.210    Dannitiona. 

Terms  used  in  this  subpart  have  the 
following  meaning: 

Alternative  training  methods  means 
self-paced  or  team-paced  training  that 
may  use  a  computer-based  system  such 
as  compact  disc  interactive  (CDI). 


compact  disc  read  only  memory 
(CDROM).  or  Laser  Discs. 

Completed  training  means  that  the 
trainee  successfully  met  MMS's 
requirements  for  that  training. 

Employees  means  direct  employees 
and  contract  employees  of  lessees. 


Floorhands  means  rotary  helpers, 
derrickmen,  or  their  equivalent. 

/  or  you  means  the  lessee  or  contractor 
engaged  in  oil,  gas  or  sulphur  operations 
in  the  Outer  Continental  Shelf  (OCS). 

Installing  faeaas  both  installing  the 
original  equipment  and  replacing  the 
equipment. 
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Lessee  means  the  person, 
organization,  agent,  or  designee 
authorized  to  explore,  develop,  and 
produce  leased  deposits. 

Maintaining  means  preventive 
maintenance,  routine  repair,  and 
replacing  defective  components. 

Operating  means  testing,  adjusting, 
calibrating,  and  recording  test  and 
calibration  results  for  the  equipment. 

Production  safety  systems  employee 
means  employees  engaged  in  installing, 
repairing,  testing,  maintaining,  or 
operating  surface  or  subsurface  safety 
devices  and  the  platform  employee  who 
is  responsible  for  production  operations. 

Supervisors  means  the  driller, 
toolpusher,  operator's  representative,  or 
their  equivalent. 


Training  means  a  basic  or  an 
advanced  class  in  well  control  for 
drilling,  well  completion/well 
workover,  well  servicing,  and 
production  safety  systems. 

Training  organization  means  a  party 
approved  by  MMS  to  teach  well  control 
for  drilling,  well  completion/well 
workover,  and  well  servicing,  and 
production  safety  systems. 

Well-completion/welI-workover(WO) 
well  control  includes  small  tubing 
operations. 

Well-servicing  (WS)  well  control 
means  snubbing  and  coil  tubing. 

Well-workover  rig  means  a  drilling  rig 
used  for  well  completion/well 
workover. 


1280211  What  Is  IMS'*  goal  for  wM 
control  and  production  aataty  systome 
training? 

The  goal  is  to  ensure  that  employees 
who  work  in  the  following  areas  receive 
training  that  resiUts  in  safe  and  clean 
operations: 

(a)  Drilling  well  control; 

(b)  WO  well  control: 

(c)  WS  well  control;  and 

(d)  Production  safety  systems. 

S2S0212  WiMt  type  of  training  must  I 
provide  for  my  enipioyees. 

You  must  provide  training  for  your 
employees  according  to  the  table  in  this 
section. 


Type  of  employee 


Drilling  floortiand 


Training  requirements 


Drilling  supervisor . 
WO  floorhands 


WO  supervisors 
WS  wo(1(  crews 


Production  safety  systems 
employees. 

Employees  who  work  in  well 
completion  operations  be- 
fore or  during  tree  installa- 
tion. 


Drilling  weH-controi  course.^ 

Complete  a  well-control  drill  at  the  job  site  within  the 
time  limit  prescrit)ed  t>y  company  operating  proce- 
dures.*. 

Participate  in  well-control  drills  under  subpart  D  of  this 
part*. 

Receive  copy  of  a  drilling  well-control  manual.^ 

Drilling  well-control  course.^ 

Qualify  to  direct  well-control  operatiorts.^ 

WO  weH-controi  course.' 

Complete  the  qualifying  test  consisting  of  a  weH-controi 
drill  at  the  job  site  within  the  time  limit  set  by  com- 
pany procedures.*. 

Partici|3ate  in  weekly  well-control  drills  under  subparts 
E  and  F  of  this  part* 

Receive  a  well-control  ma/Hjal.* 

WO  weH-corrtrol  course.' 

Qualify  to  direct  well-control  operatkms.^ 

At  least  one  crew  member  is  trained  in  WS  well  con- 
trol.'. 

At  least  one  crew  member  must  be  qualified  to  direct 
well-control  operations.' 

Must  complete  training  that  enables  them  to  install, 
test,  maintain,  &  operate  subsurface  safety  devices.' 

Either  WO  we»-control  course  or  driWing  welkxxitrol 
course.' 


Comments 


You  must  tog  the  time  it  took  to  complete  each  dnll  in 
the  driHer"s  tog  and  furnish  the  time  to  the  floorhand. 

You  must  record  the  date  and  time  it  took  to  complete 
each  drill  in  the  driller's  tog. 


You  must  record  the  date  and  time  it  took  to  complete 
each  driN  in  tfie  operattons  log. 


Trained  emptoyee  must  be  in  work  area  at  all  times 
during  snubbing  or  coil  tubing  operattons. 


'  Errptoyee  may  not  work  in  the  OCS  unless  this  requirement  is  met 

*  Emptoyee  must  complete  this  requirement  before  exceeding  6  months  of  cumulative  enptoyment 


§250.213   What  documentation  must  I 
provide  to  trainees? 

You  must  give  your  employees 
documents  that  show  they  have 
completed  the  training  course(s) 
required  for  their  job.  The  employees 
must  carry  the  documents  or  keep  them 
at  the  job  site. 


§  250.214    How  often  must  I  provide 
training  to  my  employees  and  for  how  many 
hours? 

(a)  You  must  ensure  that  applicable 
employees  complete  basic  or  advanced 
well-control  training  at  least  every  2 
.years.  For  example,  if  your  employees 
complete  a  well-control  course  on 
October  31, 1998,  they  must  again 
complete  the  training  by  October  31, 
2000. 

(b)  You  must  ensure  that  applicable 
employees  complete  basic  or  advanced 


production  safety  systems  training  at 
least  every  3  years.  For  example,  if  your 
employees  complete  production  safety 
systems  training  on  October  31, 1998, 
they  must  again  complete  the  training 
by  October  31.  2001. 

(c)  You  must  ensure  that  your 
employees  have  at  least  the  amount  of 
training  listed  in  the  table  in 
§  250.214(c).  The  maximum  number  of 
hours  per  day  of  well  control  or 
production  safety  instruction  time  is  9 
hours. 
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Training  Hours 


Basic/advanced  course 


Oiling  (D)  

Wea  Comptetion/Worfcover  (WO) 

Well  Servicing  (WS)  

Conrtxnation  D/WO  

Combination  D/WS 

Combination  WO/WS  

Combination  D/WO/WS 

Production  Safety  Systems 


Surface  op- 
tion, mini- 
mum hours 


28 
32 


40 
44 
48 
55 


Subsea  op- 
tion, mini- 
mum 
hours  ^ 


32 
36 


44 
48 
52 
59 


No  options, 

minimum 

hours 


18 


30 


^  Tha  subsea  option  includes  ttie  minimum  hours  from  the  surface  option  plus  4  hours. 

(d)  For  the  first  training  course  after  March  7,  1997,  you  must  ensure  that  your  employee  follows  the  following 
transition  schedule  table  for  well  control. 

Well  Control  Transition 


If  your  employees 


A.  Completed  a  basic  course  on  or  after  (insert  date  365  days  prior  to 
the  effective  date  of  ttie  mle]  or 

B.  Completed  a  basic  course  before  finsert  date  365  days  prior  to  the 
effective  date  of  the  mle]. 


Then  the  employees  must 


A.  Complete  an  appropriate  basic  course  within  2  years  to  maintain 
certification,  or 

B.  Complete  an  appropriate  basic  course  by  [insert  date  365  days  after 
the  effective  date  of  the  rule].^ 


'  Example  A:  If  the  effective  date  of  this  regulation  is  November  1,  1996,  and  your  employees  completed  a  t>asic  course  in  Drilling  and 
Wortover/Completion  well  control  on  December  9,  1995,  your  employees  must  compile  a  basic  Drilling  and  Workover/Completion  well-controi 
course  ty  December  9,  1997. 

'Exanriple  B:  If  the  effective  date  of  this  regulation  is  November  1,  1996,  and  your  employees  completed  a  t>asic  course  in  Well  Servicing 
[snubbing  opbon]  well  control  on  November  15.  1994,  your  employees  must  complete  a  basic  course  in  Well  Servicing  [snubbing  option]  by  No- 
vember 1. 1997. 

(e)  For  the  first  training  course  after  March  7,  1997,  you  must  ensure  that  your  employee  follows  the  following 
transition  schedule  table  fur  production. 


Production  Transition 


If  your  employees 


Then  your  employees  must 


A.  ConrxJieted  a  basic  course  on  or  after  finsert  date  545  days  prior  to 
the  effective  date  of  the  rule],  or 

B.  Completed  a  basic  course  before  finsert  date  545  days  prior  to  tf>e 
effective  date  of  the  rule] 


A.  Complete  a  basic  course  within  3  years  to  maintain  certification,  or 

B.  Complete  a  basic  course  tjy  finsert  date  545  days  after  the  effective 
date  of  the  rule]. 


(f)  After  your  employee  completes  the 
transition  training  specified  in 
paragraph  (d)  or  (e)  of  this  section,  the 
training  cycle  will  be  2  years  for  well 
control  and  3  years  for  production 
training  (as  shown  in  §  250.214  (a)  and 
(b)). 

1250^5   Whara  must  I  get  training  for  my 
wnployMS? 

You  must  provide  training  by  a 
training  organization  or  program 
approved  by  MMS. 

1250^16   WiMra  can  I  find  training 
guldellnM  for  other  topics? 

You  can  find  guidelines  in  the 
subparts  shown  in  the  following  table: 


Topic 


Topic 

S<i)part 

Polution  control  ..~ 

Crane  operations 

C 
A 

Welding  and  bumir^ 
Hydrogen  sulfide  ...^.. 


Subpart     §250.219   What  must  I  do  if  I  have 
of  part      temporary  employees  or  on-the-job 
250       trainees? 


§250.217    Can  I  get  an  exception  to  the 
training  requirements? 

MMS  may  grant  an  exception  to  well 
control  or  production  safety  systems 
training  if: 

(a)  K^S  determines  that  the 
exception  won't  jeopardize  the  safety  of 
your  personnel  or  create  a  hazard  to  the 
environment;  and 

(b)  You  need  the  exception  because  of 
unavoidable  circumstances  that  make 
compliance  infeasible  or  impractical. 

S  250.^  8    Can  my  employees  change  Job 
certificatfon? 

Only  if  you  ensiue  that  the  employees 
complete  training  for  the  new  job  before 
entering  on  duty. 


You  must  ensure  that  temporary 
employees  and  on-the-job  trainees 
complete  the  appropriate  training  unless 
a  trained  individual  is  directly 
supervising  the  employee. 

§250.220   What  must  manufacturer's 
representatives  in  production  safety 
systems  do? 

A  manufacturer's  representative  who 
is  working  on  company  supplied 
equipment  must: 

(a)  Receive  training  by  the 
manufacturer  to  install,  service,  or 
repair  the  specific  safety  device  or  safety 
systems;  and 

(b)  Have  an  individual  trained  in 
production  safety  systems  (who  is  also 
capable  of  evaluating  the  impact  of  the 
work  done)  accompany  her/him. 


UMI 
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S  250.221    May  I  um  altamative  training 
mettiods? 

(a)  You  may  receive  a  1-year 
provisional  approval  from  MMS  to  use 
alternative  training  methods  that  may 
involve  team  or  self-paced  training 
using  a  computer-based  system. 

(b)  You  may  receive  up  to  3  additional 
years  (4  years  total)  from  MMS  to  use 
alternative  training  methods  (through 
onsite  reviews). 

§250.222    VVhatisMiMSiooMngforwhenit 
reviews  an  altamative  training  program? 

(a)  The  alternative  training  must  teach 
methods  to  operate  equipment  that 
result  in  safe  and  clean  operations. 

(b)  MMS  will  determine,  through 
onsite  MMS  reviews  and  unannoimced 
audits  diuing  the  provisional  period,  if 
the: 

(1)  Training  environment  is 
conducive  to  learning; 

(2)  Trainees  interact  effectively  with 
the  moderator  or  training  administrator, 

(3)  Trainees  function  as  a  team  (for 
well  control  only);  and 

(4)  Tests  are  challenging  and  cover  all 
important  safety  concepts  and  practical 
procediu'es  to  ensure  safety. 

(c)  MMS  may  also  speak  with  the 
trainees  to  determine  if  the  trainees  felt 
the  training  met  their  needs  for  their  job. 

§250.223    Who  may  accredit  training 
organizations  to  taach?    . 

MMS  may  accredit  a  training 
organization  or  program. 

§  250.224    How  long  is  a  training 
organization's  accreditation  valid? 

An  accreditation  is  valid  for  a 
meudmiun  of  4  years.  A  training 
organization  may  apply  to  MMS  before 
the  foiulh  anniversary  of  the  effective 
accreditation  date.  The  training 
organization  must  state  the  changes 
(additions  and  deletions)  to  the  last 
approved  training  curriculum  and  plan. 

§  250.225   Wtiat  information  must  a  training 
organization  sutNnit  to  MMS? 

(a)  Two  copies  of  the  detailed  plan 
that  includes  the: 

(1)  Curriculum; 

(2)  Names  and  credentials  of  the 
instructors; 

(3)  Mailing  and  street  address  of  the 
training  facility  and  the  location  of  the 
records; 

(4)  Location  for  the  simulator  and 
lecture  areas  and  how  the  training 
organization  separates  the  areas; 

(5)  Presentation  methods  (video, 
lectiue,  film,  etc.); 

(6)  Percentage  of  time  for  each 
presentation  method; 

(7)  Testing  procedures  and  a  sample 
test;  and 


(8)  List  of  any  portions  of  the  course 
that  cover  the  subsea  training  option 
instead  of  the  surface  training  option. 

(b)  Two  copies  of  the  training  manual. 

(c)  A  cross-reference  that  relates  the 
requirements  of  this  supbart  to  the 
elements  in  the  program. 

(d)  A  copy  of  me  handouts. 

(e)  A  copy  of  the  training  certificate 
that  includes  the  following: 

(1)  Candidate's  hill  name; 

(2)  Candidate's  social  security 
number, 

(3)  Name  of  the  training  school; 

(4)  Course  name  (e.g.,  basic  WS  well- 
control  course); 

~   (5)  Option  (surface  or  subsea); 

(6)  Training  completion  date; 

(7)  Job  classification  (e.g.,  drilling 
supervisor);  and 

(8)  Certificate  expiration  date. 

(f)  Course  outlines  identified  by: 

(1)  Name  (e.g.,  "WS  weU-control 
course"); 

(2)  Type  (basic  or  advanced);  and 

(3)  Option  (surface  or  subsea). 

(g)  Time  (hours  per  student)  for  the 
following: 

(1)  Teaching: 

(2)  Using  the  simulator  (for  well 
control); 

(3)  Hands-on  training  (for  production 
safety  systems);  and 

(4)  Completing  the  test  (vnitten  and 
simulator). 

(h)  Special  instruction  methods  for 
students  who  respond  poorly  to 
conventional  training  (including  oral 
assistance). 

(i)  Additional  materials  (for  the 
advanced  training  option)  such  as 
advanced  training  techniques  or  case 
studies. 

(j)  Information  on  the  3^  simulator 
or  test  wells: 

(1)  Capability  for  surface  and/or 
subsea  drilling  well  control,  WO  and 
completion  training; 

(2)  CapabiUty  to  simulate  lost 
circulation  and  secondary  kicks;  and 

(3)  Types  of  kicks. 

§250.226    What  additional  requiremants 
must  a  training  organization  follow? 

(a)  The  training  organization  must 
keep  training  records  for  each  trainee  for 
5  years.  For  example,  if  a  trainee 
completed  a  well-control  course  in 
1996,  the  training  organization  may 
destroy  the  records  at  the  end  of  the 
year  2001.  The  training  organization 
must  keep  the  following  Uainee  record 
information: 

(1)  Daily  attendance  recmd  including 
complete  student  sign-in  sheet  and 
makeup  time; 

(2)  Written  test  and  retest  (including 
simulator  test); 

(3)  Evaluation  of  the  trainee's 
simulator  test  or  retest: 


(4)  "Kill  sheets"  for  simulate  test  or 
retest;  and 

(5)  Copy  of  the  trainee's  certificate. 

(b)  Keep  records  of  the  training 
program  for  5  years.  The  5-year 
timeframe  starts  with  the  program 
approval  date.  Fat  example,  if  a  training 
program  was  accredited  in  1995.  at  the 
end  of  the  year  2000,  the  training 
organization  may  destroy  the  records  for 
1995.  Keep  the  following  training  record 
information: 

(1)  Complete  and  current  training 
program  plan  and  a  technical  manual; 

(2)  A  copy  of  each  class  roster;  and 

(3)  Copies  of  schedules  and  schedule 
changes. 

(c)  Supply  trainees  with  current 
copies  of  Government  regulations  on  the 
training  subject  matter. 

(d)  Provide  a  certificate  to  each 
trainee  who  successfully  completes 
training. 

(e)  Ensure  that  the  subsea  training 
option  has  an  additional  4  hours  of 
training  and  covers  problems  in  well 
control  when  drilling  with  a  subsea 
blowout  preventer  (BOP)  stack 
including: 

(1)  Choke  line  friction  determinations; 

(2)  Using  marine  risers; 

(3)  Riser  collapse; 

(4)  Removing  trapped  gas  from  the 
BOP  after  controlling  a  well  kick;  and 

(5)  "U"  tube  effect  as  gas  hits  the 
choke  line. 

(f)  Ensure  that  trainees  who  are  absent 
from  any  part  of  a  course  make  up  the 
missed  portion  within  14  days  after  the 
end  of  the  course  before  providing  a 
written  or  simulator  test  to  the  trainee. 

(g)  Ensure  that  classes  contain  18  or 
fewer  candidates. 

(h)  Furnish  a  copy  of  the  training 
program  and  plan  to  MMS  personnel  for 
their  use  during  an  onsite  review. 

(i)  Submit  the  course  schedule  to  the 
approving  organization  after  approval  of 
the  training  program,  annually,  and 
before  any  program  changes.  The 
schedule  must  include  the: 

(1)  Name  of  the  course; 

(2)  Class  dates; 

(3)  Type  of  course;  and 

(4)  Course  location. 

(j)  Provide  all  basic  course  trainees  a 
copy  of  the  training  manual. 

(k)  Provide  all  advanced  course 
trainees  handouts  necessary  to  update 
the  manuals  the  trainee  has  as  a  result 
of  previous  training  coorses. 

(1)  When  each  course  ends,  send  MMS 
a  letter  and  a  class  roster.  The  class 
roster  must  contain  the  following 
information  for  each  trainee: 

(1)  Name  of  training  organization; 

(2)  Course  location  (e.g.,  Thibodeaux, 
Louisiana); 

(3)  Trainee's  full  name; 
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(4)  Name  of  course  (e.g..  Drilling  well 
control  or  WS  well  control); 

(5)  Course  type  (i.e..  basic  or 
advanced  training); 

(6)  Options  (e.g.,  subsea); 

(7)  Date  trainee  completed  course; 

(8)  Name(s)  of  in8tructOT(s)  teaching 
the  course; 

(9)  The  trainee's  social  seciuity 
number, 

(10)  Trainee's  employer; 

(11)  Actual  job  tiUe  of  trainee; 

(12)  Job  of  each  awarded  certificate; 
and 

(13)  Test  scores  (including  course 
element  scores)  for  each  successful 
trainee. 

(m)  Ensure  that  test  scores  for 
combination  training  have  a  separate 
score  element  for  each  designation  and 
for  each  option.  For  example,  training  in 
subsea  drilling  and  in  WO  would  have 
separate  test  scores  for  the  drilling,  WO, 
and  for  the  subsea  portion. 

f2S0L227   What  are  MMS's  requirements 
for  the  wrttlen  last? 

(a)  The  training  organization  must: 

(1)  Administer  the  test  at  the  training 
facility: 

(2)  Use  70  percent  as  a  passing  grade 
for  each  coiuse  element  (drilling,  well 
completion,  etc.); 

(3)  Ensure  that  the  tests  are 
confidential  and  nonrepetitive; 

(4)  Offer  a  retest,  when  necessary, 
using  different  questions  of  equal 
diffioilty; 


(5)  Allow  open-book  regidations  and 
a  formula  sheet  (without  examples)  for 
well  control  only;  and 

(6)  Allocate  no  more  than  the 
following  amount  of  time  to  the 
minimiirn  instruction  time:  1  hour  for  a 
single  course,  2  hours  for  a  combination 
of  two  basic  courses,  or  2.5  hours  for  a 
combination  of  three  or  more  courses. 

(b)  A  trainee  who  fails  a  retest  must 
repeat  the  training  and  pass  the  test  in 
order  to  worii  in  the  OCS  in  their  job 
classification. 

S2Sa228   What  are  MMS'sraqulramanta 
for  tt«e  handa-on  simulator  and  well  test? 

(a)  The  training  organization  must 
ensure  that: 

(1)  The  test  simulates  a  surface  BOP 
(or  subsea  stack  for  the  subsea  option) 
and  the  simulator  is  3-D  with  actual 
gauges  and  dials. 

(2)  The  instructor  runs  only  one 
simulator  and  has  a  maximimi  of  three 
students  in  each  team. 

(3)  The  simulator  test  time  allocated 
to  the  minimum  instruction  time  is  1 
hour  per  course  (i.e.,  2  hours  for  a 
combination  of  two  basic  courses,  etc.). 

(4)  The  trainees  are  able  to: 

(i)  Kill  the  well  before  removing  the 
three; 
(ii)  Determine  slow  piunp  rates; 
(iii)  Recognizes  kick  warnings  sings; 
(iv)  Shut  in  a  well 
(v)  Complete  kill  sheets; 
(vi)  Initiate  kill  procedures; 

Table  (a).— Well  Comtrol 


(vii)  Maintain  appropriate  bottomhole 
pressure; 

(viii)  Maintain  constant  bottomhole 
pressure; 

(ix)  Recognize  and  handle  unusual 
well-control  sitiiations; 

(x)  Control  the  kick  as  it  reaches  the 
choke  line;  and 

(xi)  Determine  if  kick  gas  or  fluids  are 
removed. 

(5)  In  the  subsea  option,  the  trainees 
are  able  to: 

(i)  Determine  choke  line  fiiction 
pressures  for  subsea  BOP  stacks;  and 

(ii)  Discuss  and  demonstrate 
procndures  such  as  circulating  the  riser 
and  removing  trapped  gas  in  a  subsea 
BOP  stack. 

(6)  Offer  a  retest,  when  necessary, 
using  different  questions  of  equal 
difficulty. 

(b)  A  trainee  who  fails  a  retest  must 
repeat  the  training  and  pass  the  test  to 
work  in  the  OCS  in  their  job 
classification. 

S250.229    What  elamantamuat  a  basic 
course  cover? 

See  Table  (a)  of  this  section  for  well 
control  and  Table  (b)  of  this  section  for 
production  safety  systems.  The  checks 
in  Table  (a)  indicate  the  required 
training  elements  that  apply  to  each  job. 
Tables  (a)  and  (b)  follow: 


Elements  for  basic  training 


1.  Hands-on: 

Training  to  operate  choke  manifold _ 

Training  to  operate  stand  pipe  

Trainirig  to  operate  mud  room  vales  «... 

2.  Care,  harxfling  &  characteristics  of  drilling  &  completion  fluids 

3.  Care,  handling  &  characteristics  of  well  completion/weH  workover  fluids  &  packer  fluids 
~4.  Major  causes  of  uncontrdted  fluids  from  a  well  includmg: 

Failure  to  keep  the  hole  full 

Swabbing  effect 

Loss  of  circulation ;.. 

Insufficient  drilling  fluid  density _ „„ 

Abnormally  pressured  formations . 

Effect  of  too  rapidly  lowering  of  ttie  pipe  in  ttie  hole  

5.  Importance  &  instructions  of  measuring  the  volunw  of  fluid  to  fill  ttie  hole  during  trips  .. 

6.  Importance  &  instructions  of  measuring  the  volume  of  fluid  to  fill  ttie  hole  during  trips 
irxduding  the  importance  of  filing  ttie  hole  as  it  relates  to  shallow  gas  conditions. 

7.  Filling  ttie  tubing  &  casing  with  flukl  to  control  bottomhole  pressure  

8.  Warning  signals  ttiat  indicate  knk  &  conditkxis  tfiat  lead  to  a  kick „ ^ 

9.  Controlling  shaUow  gas  kicks  and  using  diverters  

10.  At  least  one  bottomhole  pressure  well  control  mettiod  including  conditx>ns  unique  to 
a  surface  subsea  BOP  stack. 

11.  Installing,  operating,  maintaining  &  testing  BOP  &  diverter  systems 

12.  Installing,  operating,  maintaining  &  testing  BOP  systems  

13.  Government  regulabons  on: 

Emergency  shutdown  systems 

Prodiitkxi  safety  systems  ,. 

DriKng  procedures ^ 

Weltxxe  plugging  &  at)andonment „ 

Pollution  preventkxi  &  waste  management „.. 
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Table  (a).--WELL  Control— Continued 


Elements  for  basic  training 


Wen  completion  &  well  workover  requirements  (Subparts  E  &  F  of  30  CFR  part  250) 
.  14.  Procedures  &  sequentials  steps  for  shutting  in  a  welt: 

BOP  system 

Surface/subsurface  safety  system 

Choke  manifok] _ 

15.  Well  control  exercises  with  a  simulator  suitable  for  modeing  well  comptetnn/well 
workover. 

16.  Well  control  exercises  with  a  simulator  suitable  for  modeling  drilling 

17.  Instructk>ns  &  simulator  or  test  well  experience  on  organizing  &  directing  a  well  killing 
operation. 

18.  At  least  two  simulator  practice  problems  (rotate  the  trainees  &  have  teams  of  3  or 
less  members). 

19.  Care,  operatkxi,  &  purpose  [&  instalatkxi  (for  supervisors)]  of  the  well  control  equip- 
ment 

20.  Limitatkxs  of  the  equipment  that  may  wear  or  be  subjected  to  pressure 

21.  Instructx)ns  in  well  control  equipment,  including: 

Surface  equipment  ,. 

Well  complettorVwell  workover,  BOP  &  tree  equipment 

Downhole  tools  &  tutxjiars  

Tubing   hanger,   back   pressure   vaNe   (threaded/profile),   landing   nipples,   lock 

mandrels  for  corresponding  nipples  &  operatkxial  procedures  for  each,  gas  lift 

equipment  &  running  &  pulling  tools  operatkm. 
Packers „ 

22.  Instructkxis  in  special  tools  &  systems,  such  as: 

Automatk:  shutdown  systems  (control  points,  activator  pilots,  monitor  pilots,  control 
manifokjs  &  subsurface  systems). 

Flow  string  systems  (tubing,  mandrels  &  nippies,  fk)w  couplings,  blast  joints,  &  slid- 
ing sleeves). 

Pumpdown  equipment  (purpose,  applicatnns,  requirements,  surface  drculating  sys- 
tems, entry  loops  &  tree  connectkin/flange). 

23.  Instructkxis  for  detecting  entry  into  abmrmally  pressured  formatkirts  &  warning  sig- 
nals. 

24.  Instructnns  on  well  completion/well  control  problems 

25.  Well  control  problems  during  well  completkxVwell  workover  inckiding: 

Killing  a  flow  

Simultaneous  tiiiXAng,  comptetton  &  workover  operatnns  on  the  same  platform 

KHIing  a  producirig  well 

Removing  tt)e  tree 

26.  Cateulatkxis  on  the  following: 

Fluid  density  increase  that  controls  fkad  ftow  into  the  welRMre 

FhJkl  density  to  pressure  conversion  &  ttie  danger  of  formatkin  breakdown  under  the 

pressure  caused  t>y  ttie  fluM  column  especially  when  setting  casing  in  shalknv  for- 

matk>ns. 
FhMi  density  to  pressure  corrverskxi  &  the  dartger  of  forntatkm  breakdown  under  the 

pressure  caused  by  fiukl  column. 

Equivalent  pressures  at  ttie  casing  seat  depth _.. 

Drop  in  pump  pressure  as  flukj  density  increases;  &  the  reiatkxiship  between  pump 

pressure,  pump  rate,  &  fluid  density. 

Pressure  limitatk)ns  on  casings „ ^ ■. . 

Hydrostatk;  pressure  &  pressure  gradtent 

27.  Unusual  well  control  situatnns,  including  the  folk>wing: 

Oril  pipe  is  off  ttie  bottom  or  out  of  ttie  hole/work  string  is  off  the  bottom  or  out  of 
the  hole. 

Lost  circulation  occurs „ 

Drill  pipe  is  plugged/work  string  is  phjgged  ...S. 

There  is  excessive  casing  pressure 

There  is  a  hole  in  drill  pipe/hole  in  the  work  string/tiole  in  ttie  casing  string  

Multiple  completkHis  in  the  hole 

28.  Special  well-control  problems-drilling  with  a  subsea  stack  (subsea  student)  includes: 

Choke  line  frictkxi  determinatkins _ 

Using  marine  risers  .„ „„ „ 

Riser  collapse .„.....„ „ 

Removing  trapped  gas  from  the  BOP  stack  after  controlling  a  well  kick  

"U"  tube  effect  as  gas  hits  the  choke  line  

29.  MecharMcs  of  various  well  controlled  situations,  including: 

Gas  bubble  migratkxi  &  expansion „.. 

Bleeding  volume  from  a  shut-in  well  during  gas  migratkm „ 

Excessive  annular  surface  pressure  . 

Differences  between  a  gas  kick  &  a  salt  water  and/or  oil  kick „ 
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Table  (a).— Well  C<MmoL— Continued 


Elements  for  basic  training 


Special  wet  control  tecNiiques  (such  as,  txjt  not  limited  to,  barite  plugs  &  cement 
plugs). 

Procedures  &  problems  involved  wt>en  experiencing  lost  circulation 

Procedures  &  problems  involved  wtien  experiencing  a  kick  wtiile  drilling  in  a  hydro- 
gen sulfide  (HjS)  errvironmenL 

Procedures  &  problems — experiencing  a  kick  during  snubbing,  coil-tut)ing,  or  small 
tubing  operatkxis  and  stripping  &  snubbing  operatkxis  with  wort(  string. 

30.  Reasons  for  weil  completion/well  workover,  including: 

Rewort(ing  a  reservoir  to  control  production 

Water  coning  .........»»......m.~..........~ _» ~ 

Completing  from  a  new  resent  ...„ „ 

CoTTVieting  multiple  reservoirs 

Stimuiating  to  increase  productnn 

Repairing  mechankai  faikjre 

31.  Mettwds  on  preparing  a  well  for  entry: 

Using  back  pressure  valves  

Using  surface  &  subsurface  safety  systems 

Renwving  the  tree  4  tubing  hangar 

InstaMng  &  testing  BOP  &  weUhead  prior  to  renrtoving  back  pressure  valves  &  tubing 
pkjgs. 

32.  Instructions  in  small  tubing  units: 

Applicatnns  (stimulation  operations,  cleaning  out  tubing  ot)structions,  and  plugtnck 
and  squeeze  cementing). 

Equipment  description  (derrick  &  drawworks,  small  tubing,  pumps,  weighted  flukJ  fa- 
cilities, and  weighted  fluids). 

BOP  equipment  (rams,  wellhead  conriectnn,  and  check  valve)  

33.  Methods  for  killing  a  producing  well,  including: 

Bullheading „ 

Lubricating  &  Ueedkig „ 

Con  tubing _ 1 

Applications  (stimulatkxi  operatkxis,  initiating  flow,  &  cleaning  out  sand  in  tubing)  .... 

Equipment  descriptk>n  (coil  tubing,  reel,  ir^ecting  head,  control  assembly  &  injector 
hosit). 

BOP  equipment  (tree  corviectran  or  flange,  rams,  injector  assembly  &  circulatirig 
system). 

Snubbing 

Types  (rig  assist  &  stand  atone)  „ 

Appiicattons  (runnirig  &  pulling  productton  or  kill  strings,  resetting  weigfit  on  packers, 
fishing  for  tost  wireline  tools  or  parted  kill  strings  &  circulating  cement  or  fulto). 

Equipment  (operating  mechanism,  power  supply,  control  assembly  &  basket,  slip  as- 
sembly, mast  &  countert}atance  winch  &  access  window). 

BOP  equipment  (tree  connectkxi  or  flange,  rams,  spool,  traveling  slips,  manifotos. 
auxiliary — full  opening  safety  valve  inside  BOP,  maintenarx^  &  testing). 

34.  The  purpose  &  use  of  BOP  ctosing  units,  including  the  foitowing: 

Chtfging  procedures  include  precharge  &  operating  pressure 

Fluid  volumes  (useable  &  required) 

FRjkJ  pumps „ ;..... 

Maintenarx^e  that  includes  charging  fluki  &  inspection  procedures 

35.  Instructtons  on  stripping  &  snubbing  operators  &  using  the  BOP  system  for  working 
pipe  in  or  out  of  a  weNtxxe  under  pressure. 
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Table  (b)— Production  Safety  Systems 


1.  Government  Regulations: 

PoHutton  preventkm  &  waste  management 

Requirements  for  well  completion/well  workover  operattons 

2.  Instructions  in  the  foitowing:  (contained  in,  but  not  limited  to,  API  RP  14C): 

Failures  or  malfuncttons  in  systems  tfiat  cause  atxxxmal  condittons  &  ttie  detection  of  abrKxmal  condittons 

Primary  &  secondary  protection  devices  &  procedures 

Safety  devices  that  control  undesirat)to  events 

Safety  analysts  concepts 

Safety  analysis  of  each  basic  productton  process  component 

Protectton  corx:epts 

3.  Hands  on  training  on  safety  devices  covering,  installing,  operating,  repairing  or  maintaining  equipment 


UMI 
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Table  (b)— Productkdn  Safety  Systeiwis— Continued 


High-low  pressure  sensors 

High-low  level  sensors 

Cornbustible  gas  detectors 

Pressure  relief  devices 

Flow  line  check  valves 

Surface  safety  valves 

Shutdown  valves 

Fire  (flame,  heat,  or  smoke)  detectors 

Auxiliary  devices  (3-way  t)kxk  &  bleed  valves,  time  relays,  3-way  snap  acting  valves,  etc.) 

Surface-controlled  sut>surface  safety  valves  &/or  surface-control  equipment 

Subsurface-controlled  suttsurface  safety  valves 

4.  Instructkxis  on  inspecting,  testing  &  maintaining  surface  &  sut)surface  devices  &  surface  control  systems  for  sut)surface  safety  valves 

5.  Instructk)r)s  in  at  least  one  safety  device  that  illustrates  the  primary  operatkxi  principle  in  each  class  for  safety  devk»s: 

Bask:  operatk)ns  principles 

Limits  affecting  applnatkm 

Prot)lems  causing  equipment  malfunction  &  how  to  correct  these  prot)iems 

A  test  for  proper  actuation  point  &  operatkxi 

Adjustments  or  calibratkins 

Recording  inspectk>n  results  &  malfunctkxis 

Special  techniques  for  installing  safety  devees     , 

6.  Instructkyts  on  the  base  principle  &  k>gk:  of  the  emergency  support  system: 

Combustible  &  toxc  gas  detectk>n  system 

Lk^ukj  containment  system 

Fire  kx)p  System 

Other  fire  detectkm  systems 

Emergency  shutdown  system 

Subsurface  safety  valves 


$250,230    If  MMS  tests  employees  at  my 
worlcsite,  what  must  I  do? 

(a)  You  must  allow  MMS  to  test 
employees  at  your  worksite. 

(b)  You  must  identify  your  employees 
by: 

(1)  Current  job  classification: 

(2)  Name  of  the  operator; 

(3)  Name  of  the  most  recent  basic  or 
advanced  coiu^e  taken  by  yoiu' 
employees  for  their  current  job;  and 

(4)  Name  of  the  training  organization. 

(c)  You  must  correct  any  deficiencies 
found  by  MMS.  Steps  for  correcting 
deficiencies  may  include: 

(1)  Isolating  problems  by  doing  more 
testing;  and 

(2)  Reassigning  employees  or 
conducting  training  (MMS  will  not 
identify  the  employees  it  tests). 

i  250.231    If  MMS  test  trairtees  at  a  training 
organization's  facility,  what  must  occur? 

(a)  Training  organizations  must  allow 
MMS  to  test  trainees. 

(b)  The  trainee  must  pass  the  MMS- 
conducted  test  or  a  retest  in  order  for 
MMS  to  consider  that  the  trainee 
completed  the  training. 


$250,232 
tests? 


Why  might  MMS  conduct  Its  own 


MMS  needs  to  identify  the 
efiiectiveness  of  a  training  program  that 
provides  for  safe  and  clean  operations. 

$  250.233    Can  a  training  organization  lose 
its  accreditation? 

Yes,  an  accredited  organization  can 
lose  its  accreditation.  MMS  may  revoke 
or  suspend  an  organization's 


accreditation  for  noncompliance  with 
regulations  or  conditions  of  its 
accredited  program,  or  assess  dvil 
penalties  under  subpart  N  of  this  part. 

(FR  Doc.  97-2721  Filed  2-4-97;  8:45  am] 
BILUNG  COOC  431»4n-M 

Minerals  Management  Servic* 

30  CFR  Part  250 
RIN  1010-AC19 

Unitization 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Final  rule. 

StiMMARY:  This  rule  amends  the 
unitization  regulations  by  removing  the 
two  model  unit  agreements — one  for 
exploration,  development,  and 
production  units  and  the  other  for 
development  and  production  units.  The 
model  agreements  will  be  available  from 
the  Regional  Supervisor.  The  rule  is 
written  in  "plain  English."  We  take  this 
action  to  support  the  President's 
initiative  to  reform  Government 
regulations.  Our  objective  is  to  shorten 
the  regulation  and  clarify  the  wording. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Wilson,  Engineering  and 
Standfirds  Branch,  telephone  (703)  787- 
1600. 

SUPPLEMENTARY  INFORMATION:  The  rules 
on  unitization  in  30  CFR  part  250. 


implementing  section  5(a)7  of  the  Outer 
Continental  Shelf  (OCS)  Lands  Act 
Amendments  of  1978,  are  intended  to 
prevent  waste  (defined  in  §  250.2), 
conserve  natural  resources  (protection 
of  marine  life  was  incorporated  into 
conservation  in  1971;  also  refers  to 
deterring  unnecessary  facilities),  and/or 
protect  correlative  rights.  The  rules 
include  provisions  to: 

•  Explain  the  authority  and 
requirements  for  imitization; 

•  Provide  for  compulsory  or 
volimtary  unitization; 

•  Explain  requirements  for 
competitive  reservoir  operations; 

•  Explain  how  a  lessee  may  request  a 
determination  of  whether  a  reservoir  is 
competitive; 

•  Explain  how  to  submit  a  joint 
development  and  production  plan; 

•  Explain  the  process  for  voluntary 
unitization; 

•  Explain  the  process  for  compulsory 
unitization;  and 

•  Explain  the  role  of  a  model 
agreement. 

This  final  rule  does  not  intend  any 
substantive  changes  to  the  regulations.  It 
shortens  existing  regulations  by 
removing  the  model  unit  agreements. 
The  "plain  English"  clarifies  the 
existing  rule. 

There  are  two  model  unit 
agreements — one  for  exploration, 
development,  and  production  units  and 
the  other  for  development  and 
production  units.  The  model  agreements 
will  be  available  from  the  Regional 
Supervisor.  The  Regional  Supervisor 
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can  still  approve  variations  from  the 
model  agreements  for  good  cause.  If 
MMS  changes  the  model  unit 
agreements,  MMS  will  publish  the 
revised  model  unit  agreements  in  the 
Federal  Regiatn*. 

Comments 

The  Federal  Register  published  the 
proposed  rule  on  June  5, 1996  (61  FR 
28525).  Ehiring  the  74-day  comment 
period,  MMS  received  10  sets  of 
comments  on  the  proposed  rule.  Six 
commenters  did  not  agree  with  using 
"plain  English"  and  removing  the 
model  unit  agreements  from  the  Code  of 
Federal  Regulations.  Overall,  those  who 
opposed  "plain  English"  are 
comfortable  with  the  existing  language 
and  understand  it.  One  specific 
comment  on  the  proposed  rule  language 
included  that  it  did  not  clarify  that 
"Pugh"  concepts  (State  law  authorizes 
unitized  leases  to  be  segregated)  do  not 
apply  to  the  OCS,  and  it  omitted 
potential  hydrocarbon  accumulations 
from  the  definition  of  a  unit  area. 
Commenters  concerned  about  removal 
of  the  model  unit  agreements  expressed 
a  need  to  operate  in  a  climate  of  greater 
certainty.  The  four  remaining  comments 
support  the  proposed  rule  change. 

ReqMnae  to  Comments 

We  appreciate  the  comments  we 
received  on  the  proposed  rule.  While 
there  was  some  opposition  to  using 
"plain  English,"  MMS  supports  the 
President's  initiative,  and  we  will 
continue  to  improve  our  regulations 
with  "plain  English."  "Plain  English" 
allows  us  to  express  legal  requirements 
clearly  and  acciuately  and  communicate 
information  to  a  wide  audience. 

We  incorporated  many  of  the  specific 
editorial  comments  in  an  effort  to 
further  clariiy  the  rule.  Regarding  the 
"Pugh"  concept,  the  1982  Department  of 
the  Interior  (DOl)  Solicitor's  Opinion 
M-36927,  concludes  that  the  Secretary 
of  the  Interior  does  not  have  the  legal 
authority  to  require  segregation  of 
unitized  portions  of  leases  from  the 
remainder  of  leases.  We  clarified  the 
language  in  the  final  rule  to  maintain 
that  portions  of  leases,  as  well  as  whole 
leases,  may  be  included  in  units. 

It  continues  to  be  our  policy  that  we 
may  approve  exploratory  units  before  a 
successful  exploratory  well  is 
completed  when  geophysical  data 
reasonably  support  including  a  lease  in 
the  unit.  The  unit  area  is  limited  to  the 
leases  that  encompass  the  productive 
area  of  a  reservoir,  for  reservoir  units,  or 
to  the  leases  containing  all  or  part  of  a 
geologic  structiue,  i.e..  a  potential 
hydrocarbon  acciunulation. 


In  §  250.191  (2)(c).  we  retain  the  word 
"minimiun"  for  the  niunber  of  leases,  or 
portions  of  leases,  in  a  unit  area. 
Industry  suggested  we  use  the  word 
"appropriate."  Our  policy  is  designed  to 
minimize  the  number  of  unitized  leases 
necessary  for  efficient  exploration, 
development,  and  production. 

The  model  unit  agreements  will  be 
withdrawn.  MMS  will  publish  any 
"permanent"  changes  made  to  those 
agreements  in  the  Federal  Register  for 
public  notice  and  comment. 

In  this  rulemaking,  MMS  is  also 
correcting  a  typographical  error  in  30 
CFR  part  250.  The  error  occurs  in 
§  250.124(a)(3)(i).  This  technical 
amendment  amends  the  sentence  in 
paragraph  (i)  bom  "All  PSH  or  PSL"  to 
"All  PSH  and  PSL."  This  has  always 
been  the  intent  of  the  requirement. 

Executive  Order  (E.O.)  12866 

This  rule  is  not  a  significant  rule 
requiring  the  Office  of  Management  and 
Budget  (OMB)  review  under  E.O.  12866. 

Regulatory  Flexibility  Act 

Since  this  amendment  has  no 
economic  effects,  DOI  has  determined 
that  this  rule  will  have  no  effect  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  30  CFR  Part  250, 
Subpart  M,  Unitization,  are  approved  by 
OMB  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  OMB  control  niunber  is 
1010-0068.  The  Paperwork  Reduction 
Act  of  1995  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  vafid  OMB  control  number. 

MMS  collects  the  information  imder 
regulations  implementing  the  OCS 
Lands  Act.  MMS  uses  the  information  to 
determine  if  unitized  operations  will 
conserve  natiual  resources,  prevent 
waste,  and  protect  correlative  rights  and 
Government  interests.  The  information 
is  required  to  obtain  or  retain  a  benefit 
as  specified  in  the  OCS  Lands  Act.  MMS 
will  protect  information  considered 
confidential  or  proprietary  imder 
applicable  law  and  under  regulations  at 
30  CFR  250.18  (Data  and  information  to 
be  made  available  to  the  public)  and  30 
CFR  part  252  (OCS  Oil  and  Gas 
Information  Program). 

MMS  estimates  the  annual  reporting 
burden  to  be  approximately  2,424  hours, 
an  average  of  45.7  hoius  per  response. 
This  includes  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  information  collection. 
MMS  received  no  comments  on  the 
information  collection  aspects  of  the 
proposed  rule  diuing  the  public 
comment  period. 

You  may  direct  comments  on  the 
burden  estimate  or  any  other  aspect  of 
this  collection  to  the  Information 
Collection  Clearance  Officer,  Mail  Stop 
2053,  Minerals  Management  Service, 
381  Elden  Street.  Hemdon,  VA  20170- 
4817;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Desk  Officer 
for  the  Department  of  the  Interior  (OMB 
No.  1010-0068),  Room  10102,  725  17th 
Steeet  NW.,  Washington,  D.C.  20503. 

Takings  Implication  Assessment 

The  DOI  certifies  that  this  rule  does 
not  represent  a  governmental  action 
capable  of  interference  with 
constitutionally  protected  property 
rights.  A  Takings  Implication 
Assessment  prepared  pursuant  to  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  is  not 
required. 

Unfunded  Mandates  Reform  Act  of  1995 

The  DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
milhon  or  more  in  any  given  year  on 
State,  local,  and  tribal  governments,  or 
the  private  sector. 

E.O.  12988 

DOI  has  certified  to  OMB  that  this 
rule  meets  the  appUcable  civil  justice 
reform  standards  provided  in  sections 
3(b)(2)  of  E.O.  12988. 

National  Environmental  Policy  Act 

MMS  has  examined  the  rulemaking 
and  has  determined  that  this  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
hiunan  environment  pursuant  to  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C. 
4332(2)(c)). 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations.  Mineral  royalties,  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties.  Pipelines,  Public 
lands — ^mineral  resources.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production.  Sidphiu' 
exploration,  Surety  bonds. 


UMI 
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Dated:  January  27, 1997. 

Syhia  V.  Baca, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  amends  30  CFR  part  250  as 
follows: 

PART  25(V-OIL  AND  GAS  AND 
SULFUR  OPERATIONS  IN  THE  OUTER 
CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1334. 

Subpart  H— Oil  and  Gas  Production 
Safety  Systems 

2.  In  §  250.124.  paragraph  (a)(3)(i)  is 
revised  as  follows: 

§250.124    Production  safety-system 
tssting  and  records. 

(a)*  •  * 
(3)*  *  • 
(i)  All  PSH  and  PSL, 


SubfMft  M— Unitization 

3.  Subpart  M  is  revised  to  read  as 
follows: 

Subpart  M— Unitization 

ooC* 

250.190  What  is  the  purpose  of  this 
subpart? 

250.191  What  are  the  requirements  for 
unitization? 

250.192  What  if  I  have  a  competitive 
reservoir  on  a  lease? 

250.193  How  do  I  apply  for  volimtary 
unitization? 

250.194  How  will  MMS  require  unitization? 

Subpart  M— Unitization 

§25ai90   What  is  ttie  purpose  of  this 
subpart? 

This  subpart  explains  how  Outer 
Continental  Shelf  (OCS)  leases  are 
imitized.  If  you  are  an  OCS  lessee,  use 
the  regulations  in  this  subpart  for  both 
competitive  reservoir  and  unitization 
situations.  The  purpose  of  joint 
development  and  imitization  is  to: 

(a)  Conserve  natural  resources; 

(b)  Prevent  waste;  and/or 

(c)  Protect  correlative  rights, 
including  Federal  royalty  interests. 

§250.191    What  are  the  requirements  for 
unitization? 

(a)  Voluntary  unitization.  You  and 
other  OCS  lessees  may  ask  the  Regional 
Supervisor  to  approve  a  request  for 
voluntary  unitization.  The  Regional 
Supervisor  may  approve  the  request  for 
volimtary  unitization  if  unitized 
operations: 


(1)  Promote  and  expedite  exploration 
and  development;  or 

(2)  Prevent  waste,  conserve  natural 
resources,  or  protect  correlative  rights, 
including  Federal  royalty  interests,  of  a 
reasonably  delineated  and  productive 
reservoir. 

(b)  Compulsory  unitization.  The 
Regional  Supervisor  may  require  you 
and  other  lessees  to  unitize  operations 
if  unitized  operations  are  necessary  to: 

(1)  Prevent  waste; 

(2)  Conserve  natural  resources;  or 

(3)  Protect  correlative  rights, 
including  Federal  royalty  interests,  of  a 
reasonably  delineated  and  productive 
reservoir. 

(c)  Unit  area.  The  area  that  a  unit 
includes  is  the  minimum  number  of 
leases  that  will  allow  the  lessees  to 
minimize  the  number  of  platforms, 
facility  installations,  and  wells 
necessary  for  efficient  exploration, 
development,  and  production  of  mineral 
deposits,  oil  and  gas  reservoirs,  or 
potential  hydrocarbon  acciunulations.  A 
unit  may  include  whole  leases  or 
portions  of  leases. 

(d)  Unit  agreement.  You,  the  other 
lessees,  and  the  unit  operator  must  enter 
into  a  imit  agreement.  The  unit 
agreement  must:  allocate  benefits  to 
unitized  leases,  designate  a  unit 
operator,  and  specify  the  effective  date 
of  the  unit  agreement.  The.unit 
agreement  must  terminate  when:  the 
unit  no  longer  produces  unitized 
substances,  and  the  unit  operator  no 
longer  conducts  drilling  or  well- 
workover  operations  (§  250.13)  under 
the  unit  agreement,  unless  the  Regional 
Supervisor  orders  or  approves  a 
suspension  of  production  imder 
§250.10. 

(e)  Unit  operating  agreement.  The  xmit 
operator  and  the  owners  of  working 
interests  in  the  unitized  leases  must 
enter  into  a  unit  o|>erating  agreement. 
The  imit  operating  agreement  must 
describe  how  all  the  unit  participants 
will  apportion  all  costs  and  liabilities 
inciured  maintaining  or  conducting 
operations.  When  a  unit  involves  one  or 
more  net-profit-share  leases,  the  unit 
operating  agreement  must  describe  how 
to  attribute  costs  and  credits  to  the  net- 
profit-share  lease(s),  and  this  p»art  of  the 
agreement  must  be  approved  by  the 
Regional  Supervisor.  Otherwise,  you 
must  provide  a  copy  of  the  unit 
operating  agreement  to  the  Regional 
Supervisor,  but  the  Regional  Supervisor 
does  not  need  to  approve  the  unit 
operating  agreement. 

(f)  Extension  of  a  lease  covered  by 
unit  operations.  If  your  unit  agreement 
expires  or  terminates,  or  the  unit  area 
adjusts  so  that  no  part  of  your  lease 


remains  within  the  unit  boundaries, 
your  lease  expires  unless: 

(1)  Its  initial  term  has  not  expired; 

(2)  You  conduct  drilling,  production, 
or  well-reworking  operations  on  your 
lease  consistent  with  applicable 
regulations;  or 

(3)  MMS  orders  or  approves  a 
suspension  of  production  or  operations 
for  your  lease. 

(g)  Unit  operations.  If  your  lease,  or 
any  part  of  your  lease,  is  subjoct  to  a 
unit  agreement,  the  entire  lease 
continues  for  the  term  provided  in  the 
lease,  and  as  long  thereafter  as  any 
portion  of  your  lease  remains  part  of  the 
unit  area,  and  as  long  as  operations 
continue  the  unit  in  effect. 

(1)  If  you  drill,  produce  or  perform 
well-workover  operations  on  a  lease 
within  a  unit,  each  lease,  or  part  of  a 
lease,  in  the  unit  will  remain  active  in 
accordance  with  the  unit  agreement. 
Following  a  discovery,  if  yoiu*  unit 
ceases  drilling  activities  for  a  reasonable 
time  period  between  the  delineation  of 
one  or  more  reservoirs  and  the  initiation 
of  actual  development  drilling  or 
production  operations  and  that  time 
period  would  extend  beyond  your 
lease's  primary  term  or  any  extension 
under  §  250.13,  the  unit  operator  must 
request  and  obtain  MMS  approval  of  a 
suspension  of  production  under 

§  250.10  in  order  to  keep  the  unit  from 
terminating. 

(2)  When  a  lease  in  a  unit  agreement 
is  beyond  the  primary  term  and  the 
lease  or  unit  is  not  producing,  the  lease 
will  expire  unless: 

(i)  You  conduct  a  continuous  drilling 
or  well  reworking  program  designed  to 
develop  or  restore  the  lease  or  unit 
production;  or 

(ii)  MMS  orders  or  approves  a 
sus{>ension  of  operations  under 
§250.10. 

§250.192    What  if  I  have  a  competitive 
reservoir  on  a  lease? 

(a)  The  Regional  Supervisor  may 
require  you  to  conduct  development 
and  production  operations  in  a 
competitive  reservoir  under  either  a 
joint  Development  and  Production  Plan 
or  a  unitization  agreement.  A 
competitive  reservoir  has  one  or  more 
producing  or  producible  well 
completions  on  each  of  two  or  more 
leases,  or  portions  of  leases,  with 
different  lease  operating  interests.  For 
purposes  of  this  paragraph,  a  producible 
well  completion  is  a  well  which  is 
capable  of  production  and  which  is  shut 
in  at  the  well  head  or  at  the  surface  but 
not  necessarily  connected  to  production 
facilities  and  horn  which  the  operator 
plans  future  production. 
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(b)  You  may  request  that  the  Regional 
Supervisor  make  a  preliminary 
determination  whether  a  reservoir  is 
competitive.  When  you  receive  the 
preliminary  determination,  you  have  30 
days  (or  longer  if  the  Regional 
Supervisor  allows  additional  time)  to 
concur  or  to  submit  an  objection  with 
supporting  evidence  if  you  do  not 
concur.  The  Regional  Supervisor  will 
make  a  final  determination  and  notify 
you  and  the  other  lessees. 

(c)  If  you  conduct  drilling  or 
production  operations  in  a  reservoir 
determined  competitive  by  the  Regional 
Supervisor,  you  and  the  other  affected 
lessees  must  submit  for  approval  a  joint 
plem  of  operations.  You  must  submit  the 
joint  plan  within  90  days  after  the 
Regional  Supervisor  makes  a  final 
determination  that  the  reservoir  is 
competitive.  The  joint  plan  must 
provide  for  the  development  and/or 
production  of  the  reservoir.  You  may 
submit  supplemental  plans  for  the 
Regional  Supervisor's  approval. 

(d)  If  you  and  the  other  affected 
lessees  cannot  reach  an  agreement  on  a 
joint  Development  and  Production  Plan 
within  the  approved  period  of  time, 
each  lessee  must  submit  a  separate  plan 
to  the  Regional  Supervisor.  The 
Regional  Supervisor  will  hold  a  hearing 
to  resolve  differences  in  the  separate 
plans.  If  the  differences  in  the  separate 
plans  are  not  resolved  at  the  hearing  and 
the  Regional  Supervisor  determines  that 
luiitization  is  necessary  under 

§  250.191(b).  MMS  will  initiate 
unitization  under  §  250.194. 

f  250.193    How  do  I  apply  for  voluntary 
unitization? 

(a)  You  must  file  a  request  for  a 
volimtary  unit  with  the  Regional 
Supervisor.  Your  request  must  include: 

(1)  A  draft  of  the  proposed  unit 
agreement; 

(2)  A  proposed  initial  plan  of 
operation; 

(3)  Supporting  geological, 
geophysical,  and  engineering  data;  and 

(4)  Other  information  that  may  be 
necessary  to  show  that  the  unitization 
proposal  meets  the  criteria  of  §  250.190. 

(b)  The  unit  agreement  must  comply 
with  the  requirements  of  this  part.  MMS 
will  maintain  and  provide  a  model  unit 
agreement  for  you  to  follow.  If  MMS 
revises  the  model.  MMS  will  publish 
the  revised  model  in  the  Federal 
Register.  If  you  vary  your  unit 
agreement  from  the  model  agreement, 
you  must  obtain  the  approval  of  the 
Regional  Supervisor. 

(c)  After  the  Regional  Supervisor 
accepts  your  unitization  proposal,  you, 
the  other  lessees,  and  the  unit  operator 
must  sign  and  file  copies  of  the  unit 


agreement,  the  imit  operating 
agreement,  and  the  initial  plan  of 
operation  with  the  Regional  Supervisor 
for  approval. 

S 250.194    How wiillMIMS require 
unitization? 

(a)  If  the  Regional  Supervisor 
determines  that  unitization  of 
operations  within  a  proposed  unit  area 
is  necessary  to  prevent  waste,  conserve 
natural  resources  of  the  OCS,  or  protect 
correlative  rights,  including  Federal 
royalty  interests,  the  Regional 
Supervisor  may  require  unitization. 

(d)  If  you  ask  MMS  to  require 
unitization,  you  must  file  a  request  with 
the  Regional  Supervisor.  You  must 
include  a  proposed  unit  agreement  as 
described  in  §§  250.191(d)  and 
250.193(b);  a  proposed  unit  operating 
agreement;  a  proposed  initial  plan  of 
operation;  supporting  geological, 
geophysical,  and  engineering  data;  and 
any  other  information  that  may  be 
necessary  to  show  that  unitization  meets 
the  criteria  of  §  250.190.  The  proposed 
unit  agreement  must  include  a 
coimterpart  executed  by  each  lessee 
seeking  compulsory  unitization.  Lessees 
who  seek  compulsory  unitization  must 
simultaneously  serve  on  the 
nonconsenting  lessees  copies  of: 

(1)  The  request; 

(2)  The  proposed  unit  agreement  with 
executed  counterparts; 

(3)  The  proposed  unit  operating 
agreement;  and 

(4)  The  proposed  initial  plan  of 
operation. 

(c)  If  the  Regional  Supervisor  initiates 
compulsory  unitization,  MMS  will  serve 
all  lessees  of  the  proposed  unit  area 
with  a  proposed  unitization  plan  and  a 
statement  of  reasons  for  the  proposed 
unitization. 

(d)  The  Regional  Supervisor  will  not 
require  unitization  until  MMS  provides 
all  lessees  of  the  proposed  unit  area 
written  notice  and  an  opportunity  for  a 
hearing.  If  you  want  MMS  to  hold  a 
hearing,  you  must  request  it  within  30 
days  after  you  receive  written  notice 
fi-om  the  Regional  Supervisor  or  after 
you  are  served  with  a  request  for 
compulsory  unitization  from  another 
lessee. 

(e)  MMS  will  not  hold  a  hearing 
under  this  paragraph  until  at  least  30 
days  after  MMS  provides  written  notice 
of  the  hearing  date  to  all  parties  owning 
interests  that  would  be  made  subject  to 
the  unit  agreement.  The  Regional 
Supervisor  must  give  all  lessees  of  the 
proposed  unit  area  an  opportunity  to 
submit  views  orally  and  in  Mrriting  and 
to  question  both  those  seeking  and  those 
opposing  compulsory  unitization. 
Adjudicatory  procedures  are  not 


required.  The  Regional  Supervisor  will 
make  a  decision  based  upon  a  record  of 
the  hearing,  including  any  written 
information  made  a  part  of  the  record. 
The  Regional  Supervisor  will  arrange  for 
a  court  reporter  to  make  a  verbatim 
transcript.  The  party  seeking 
compulsory  unitization  must  pay  for  the 
court  reporter  and  pay  for  and  provide 
to  the  Regional  Supervisor  within  10 
days  after  the  hearing  three  copies  of  the 
verbatim  transcript. 

(f)  The  Regional  Supervisor  will  issue 
an  order  that  requires  or  rejects 
compulsory  unitization.  That  order 
must  include  a  statement  of  reasons  for 
the  action  taken  and  identify  those  parts 
of  the  record  which  form  the  basis  of  the 
decision.  Any  adversefy  affected  party 
may  appeal  the  final  order  of  the 
Regional  Supervisor  under  30  CFR  part 
290. 

IFR  Doc.  97-2822  Filed  2-4-97;  8:45  am] 
BILUNQ  COOE  4310-MR-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Parts  255  and  340 

Confidentiality  of  Medical  Quality 
Assurance  (QA)  Records  and 
Delegation  of  Authority  to  Deputy 
Secretary  of  Defense;  Removal 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  This  document  removes  the 
Department  of  E>efense's  Confidentiality 
of  Medical  QuaUty  Assiu-ance  (QA) 
Records  and  the  organizational  charter 
on  the  Delegation  of  Authority  to 
Deputy  Secretary  of  Defense  codified  in 
the  CFR.  The  parts  have  served  the 
purpose  for  which  they  were  intended 
in  the  CFR  and  are  no  longer  necessary. 

EFFECTIVE  DATE:  February  5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Bynum  or  P.  Toppings,  703-697-4111. 

SUPPLEMENTARY  INFORMATION:  DoD 
Directive  6040.37,  "Confidentiality  of 
Medical  Quality  Assurance  (QA) 
Records"  was  revised  by  a  July  9, 1996 
version.  DoD  Directive  5105.2, 
"Delegation  of  Authority  to  the  Deputy 
Secretary  of  Defense"  was  revised  by  a 
January  24, 1997  version.  Copies  of  the 
Directives  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161. 
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List  of  Subjects 
32  CFR  Part  255 

Armed  forces,  Health  care.  Health 
records.  Privacy. 

32  CFR  Part  340 

Organization  and  functions. 

PARTS  255  AND  340-4REMOVED] 

Accordingly,  by  the  authority  of  10 
U.S.C.  301,  32  CFR  parts  255  and  340 
are  removed. 

Dated:  January  24, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-2753  Filed  2-4-97;  8:45  am) 
BMJJWOCOOE  5000  04  M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IPP-6F4578/R-2277:  FRL-6585-q 
RiN  2070-AB78 

Qlufosinate  Ammonium;  Tolerances 
for  Residues 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  establishes 
time-limited  tolerances  for  residues  of 
the  herbicide  glufosinate  ammonium 
(butanoic  acid,  2-amino~4- 
(hydroxymethylphosphinyl)-, 
monoammonium  salt)  and  its 
metabolites;  2-acetamino-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid,  in 
or  on  various  raw  agricultural 
commodities  (RACs),  derived  from 
transgenic  field  com  and  transgenic 
soybeans.  AgrEvo  USA  Co.  submitted  a 
petition  to  EPA  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (FFDCA)  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  requesting  the 
tolerances. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  February  5, 1997.  The 
tolerances  expire  4nd  are  revoked 
automatically  vdthout  further  action  by 
EPA  on  July  13, 1999. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  conm)l  number,  [PP-5F4578/R- 
2277],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 


Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  >2, 1921  Jefferson 
Davis  Hwry.,  Arlington.  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  to 
the  OPP  by  sending  electronic  mail  (e- 
mail)  to:  opp-docket@epamail.epa.gov. 
Copies  of  objections  and  hearing 
requests  must  be  submitted  as  an  ASQI 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  nvunber  (PP-5F4578/ 
R-22771.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  IX.  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mailrjoanne  I.  Miller,  Product  Manager 
(PM)  23,  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  237,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)-305-6224;  e-mail: 
miller.joanne®epamail.e{>a.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  25, 1995  (60 
FR  54689)(FRI^-4982^j,  EPA  issued  a 
notice  piusuant  to  section  408(d)  of 
FFDCA,  21  U.S.C.  346a(d),  announcing 
the  filing  of  a  pesticide  tolerance 
petition  by  A^vo  USA  Co.,  Little  Falls 
One,  2711  Centerville  Rd.,  Wilmington, 
DE  19808.  The  petition  requested  that 
40  CFR  180.473  be  amended  by  adding 
tolerances  for  residues  of  glufosinate 
ammonium  and  its  metabolites  2- 
acetamido-4-methylphosphinico- 
butanoic  acid  and  3- 
methylphosphinico-propionic  acid,  in 
or  on  the  following  RACs:  com,  field, 
grain  at  0.2  part  per  million  (ppm);  com. 


field,  forage  at  4.0  ppm;  com,  field, 
silage  at  3.5  ppm;  com,  field,  fodder  at 
5.5  ppm;  soybean  seed  at  2.0  ppm;  and 
soybean  hulls  at  6.0  ppm.  In  the  Federal 
Register  of  July  31. 1996  (61  FR 
39964)(FRL-5384-7),  EPA  issued  a 
notice  of  an  amendment  to  the  petition. 
The  tolerances  requested  were  changed 
to  residues  of  glufosinate-ammonium 
and  its  metabolites,  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphico-propionic  acid 
expressed  as  glufosinate  fiee  acid 
equivalents,  in  or  on  the  following 
RACs:  com.  field,  grain,  at  0.2  ppm; 
com,  field,  forage,  at  4.0  ppm;  com, 
field,  fodder,  at  6.0  ppm;  soybeans,  at 
2.0  ppm;  aspirated  grain  fractions,  at 
25.0  ppm;  eggs,  at  0.05  ppm;  poultry, 
meat  at  0.05  ppm;  poultry,  fat  at  0.05 
ppm;  and  poultry,  meat  by-products 
(mbyp)  at  0.10  ppm.  The  revised 
petition  also  requested  that  a  maximum 
residue  level  l>e  established  for  the  same 
residues  in  or  on  the  processed 
commodity  imder  section  701  of 
FFDCA:  soybean  hulls  at  5.0  ppm. 

In  the  Federal  Register  of  November 
18, 1996  (61  FR  58684)  (FRL-5572-7), 
EPA  issued  a  third  Notice  of  Filing  to 
amend  the  petition  to  bring  the  petition 
in  conformity  with  FQPA  (Pub.  L.  104- 
170).  The  notice  contained  a  summary 
of  the  petition  prepared  by  the 
petitioner  and  this  summary  contained 
conclusions  and  arguments  to  support 
its  conclusion  that  the  petition 
complied  with  FQPA.  In  this  instance 
the  petitioner  proposed  to  amend  40 
CFR  180.473  by  establishing  tolerances 
for  residues  of  glufosinate  ammonium  in 
or  on  the  following  RACs:  com,  field, 
grain,  at  0.2  ppm;  com,  field,  forage,  at 
4.0  ppm;  com,  field,  fodder,  at  6.0  ppm; 
soybeans,  at  2.0  ppm;  soybean  hulls,  at 
5.0  ppm;  aspirated  grain  fi^ctions,  at 
25.0  ppm;  eggs,  at  0.05  ppm;  poultry, 
meat  at  0.05  ppm;  poultry,  fat  at  0.05 
ppm;  and  poultry',  mbyp  at  0.10  ppm. 
The  residues  of  glufosinate-ammonium 
were  defined  as  butanoic  acid,  2-amino- 
4-(hydroxymethylphosphinyl)-, 
monoammonium  salt  and  its 
metabolites:  2-acetamido-4- 
methylphosphinico-butanoic  acid  and 
3-methylphosphinico-propionic  acid 
expressed  as  glufosinate  free  acid 
equivalents. 

There  were  no  comments  or  requests 
for  referral -to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing.  The  Notice  of  Filings  were 
incorrectly  stated  for  eggs  and  the 
poultry  commodities  because  the 
residue  chemistry  data  showed  only  the 
parent  chemical  and  one  metaboUte.  3- 
methylphosphihico-propionic  acid.  The 
subject  regulation  is  therefore  amended 
accordingly.  The  data  submitted  in  the 
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petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 
data  listed  below  were  considered  in 
support  of  these  tolerances. 

I.  Toxicological  Profile 

1.  A  battery  of  acute  toxicity  studies 
placing  technical  glufosinate- 
ammonium  in  Toxicity  Categories  II  and 

m. 

2.  A  90-day  feeding  study  in  rats  at 
dietary  intakes  of  0,  0.52.  4.1.  32,  or  263 
mg/kg/day  with  a  no-observed-effect 
level  (NOEL)  of  4.1  mg/kg/day.  The 
lowest-observed-effect  level  (LOEL)  was 
established  at  32  mg/kg/day  based  on 
increased  absolute  and  relative  kidney 
weights. 

3.  A  90-day  feeding  study  in  mice  at 
dietary  intakes  of  0,  16.6.  67.1,  or  278 
mg/kg/day  with  a  NOEL  of  16.6  mg/kg/ 
day  and  an  LOEL  of  67.1  mg/kg/day 
based  on  increased  absolute  and  relative 
hver  weights  (both  sexes)  and  an 
increase  in  serum  potassium  levels 
(males). 

4.  Three  teratology  studies  in  rats  at 
doses  from  0.5  to  250  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  250  mg/kg/day.  A  NOEL 
for  developmental  toxicity  was  50  mg/ 
kg/day.  based  upon  an  increase  in  the 
incidence  of  dilated  renal  pelvis  and 
hydroureter  in  fetuses  at  250  mg/kg/day. 
The  maternal  NOEL  was  10  mg/kg/day, 
based  on  the  finding  of  hyperactivity 
and  vaginal  bleeding  of  dams  at  50  mg/ 
kg/day. 

5.  A  teratology  study  in  rabbits  at 
doses  of  0,  2. 6.3,  or  20  mg/kg/day  with 
no  teratogenic  effects  occiuring  up  to 
and  including  20  mg/kg/day.  and  a 
maternal  NOEL  of  6.3  mg/kg/day  and  a 
developmental  NOEL  of  20  mg/kg/day, 
the  highest  dose  tested. 

6.  A  two-generation  reproduction 
study  in  rats  at  dietary  concentrations  of 
0, 40, 120,  or  360  ppm  with  an  NOEL 
for  reproductive  effects  at  120  ppm 
(equivalent  to  12  mg/kg/day)  based 
upon  reduced  number  of  pups  in  the 
high-dose  group.  The  NOEL  for  parental 
toxicity  was  40  ppm  (4  mg/kg/day) 
based  upon  increased  kidxtey  wei^ts  in 
the  high-dose  group. 

7.  A  12-month  feeding  study  in  dogs 
at  doses  of  0,  2,  5,  or  8.5  mg/kg/day.  The 
NOEL  was  S.O  mg/kg/day  based  upon 
the  death  of  one  male  and  one  female 
dog  at  8.5  mg/kg/day  with  no  other 
treatment-related  toxicity. 

8.  A  mouse  carcinogenicity  study  at 
doses  of  0.  2.8. 10.8.  or  22.7  mg/kg/day 
in  males  and  0.  4.2, 16.2.  or  64.0  mg/kg/ 
day  in  females  for  104  weeks  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  up  to  and 
including  64  mg/kg/day  and  a  systemic 
NOEL  of  lO.S  and  16.2  for  males  and 


females,  respectively,  based  on  the  dose- 
related  increase  in  mortality. 

9.  A  chronic  feeding/carcinogenicity 
study  in  rats  at  dietary  doses  of  0,  2.5, 
8.8,  or  31.5  mg/kg/day  (males)  and  0, 
2.4,  8.2,  or  28.7  mg/kg/day  (females) 
with  an  NOEL  of  2.1  mg/kg/day  for 
systemic  effects  based  on  an  increase  in 
kidney  weights  in  females  at  the  two 
higher  doses.  There  were  no  treatment- 
related  carcinogenic  effects  at  any  dose 
level.  The  study  was  determined  to  be 
imacceptable  because  a  high  enough 
dose  was  not  tested. 

10.  Acceptable  studies  on  gene 
mutation  [Salmonella,  E  coli.,  and 
mouse  lymphoma  assays),  structiiral 
chromosomal  aberration  (in  vivo 
micronucleus  assay  in  mice),  and  other 
genotoxic  effects  (unscheduled  DNA 
synthesis  assay  with  rat  hepatocytes) 
yielded  negative  results. 

11.  Pharmacokinetic  and  metabolism 
studies  in  rats  indicated  that 
approximately  80  to  90  percent  of  the 
orally  administered  dose  of  glufosinate 
ammoniimi  remained  unabsorbed  and 
was  eliminated  in  the  feces. 
Approximately  10  to  15  percent  was 
eliminated  in  the  urine.  The  major 
metabolic  pathway  is  oxidative 
deamination  yielding  the  metabohte,  3- 
methyl-phospinico  propionic  acid. 

n.  Method  of  Determining  Risks 

1.  Human  dietary  exposure.  Residues 
in  the  agricultiu-al  commodities 
harvested  from  the  crop  cultured  with 
the  aid  of  the  pesticide  are  determined 
by  chemical  analysis.  To  account  for  the 
diversity  of  growing  conditions,  cultiu« 
practices,  soil  types,  climatic 
conditions,  crop  varieties  and  methods 
of  use  of  the  pesticide,  data  from  studies 
that  represent  the  resulting  commodities 
are  collected  and  evaluated  to  determine 
an  appropriate  level  of  residue  that 
would  not  be  exceeded  if  the  pesticide 
is  used  as  represented  in  the  studies. 
The  conduct  of  the  field  trial  and 
guidelines  for  determining  the  residues 
are  given  in  EPA  "OPPTS  Test 
Guidelines.  Series  860,  Residue 
Chemistry,  August  l996"(see  61  FR 
44308.  August  28. 1996.  for  availabiUty 
of  document)(FRL-5390-7). 

The  method  of  chemical  analysis 
proposed  for  determining  the  residues 
in  the  various  conunodities  is  evaluated 
by  a  method  "try-out"  in  EPA 
laboratories.  If  the  method  is  found  to  be 
acceptable  the  Agency  accepts  the  claim 
that  a  method  of  analysis  is  available  for 
determining  residues.  The  method  must 
be  appropriate  for  enforcement 
purposes.  The  presence  of  the  pesticide 
or  degradates  of  the  pesticide  in  potable 
water  may  also  be  a  source  of  dietary 
exposure  that  must  be  considered  in 


establishing  a  tolerance  level  for  a 
agricultural  commodity. 

The  Reference  Dose  (RfD)  is  assumed 
to  be  the  exposiure  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  an  appreciable  risk  to 
hiunan  health.  To  assure  the  adequacy 
of  the  RfD,  the  Agency  uses  an 
uncertainty  factor  in  deriving  it.  The 
factor  is  usually  100,  based  on  the 
assumption  that  certain  segments  of  the 
human  population  could  be  as  much  as 
100  times  more  sensitive  than  the 
species  represented  by  the  toxicology 
data. 

If  the  pesticide  is  determined  to  be  a 
human  carcinogen,  the  toxicological 
end-point  must  be  determined  based  on 
the  nature  of  the  carcinogenic  response 
and  a  knowledge  of  its  mode  of  action. 
The  Agency  uses  a  weight  of  evidence 
in  classifying  the  potential  of  the 
pesticide  as  a  human  carcinogen. 
Glufosinate-ammoniiun  has  not  been 
determined  to  be  a  human  carcinogen, 
therefore  a  derived  RfD  was  used  as  the 
toxicological  end-point  in  the  dietary 
risk  assessments  and  the  subject  action. 
Available  data  show  no  indication  that 
it  is  carcinogenic,  however  this  Agency 
is  requiring  a  repeat  rat  carcinogenicity 
study. 

2.  Non-dietary  exposure.  Margins  of 
Exposures  (MOEs)  are  determined  for 
non-dietary  exposures  based  on 
toxicological  end-points  and  measured 
or  estimated  exposiu^s.  Dermal 
absorption  studies  are  required  for 
pesticidal  chemicals  that  have  serious 
toxic  effects  as  identified  by  oral  or 
inhalation  studies,  for  which  a- 
significant  route  of  human  exposiue  is 
dermal  and  for  which  the  assumption  of 
100%  absorption  does  not  produce  an 
adequate  margin  of  safety.  Glufosinate 
ammoniiun  has  not  been  identified  as 
having  a  serious  toxic  effects  by  either 
oral  or  inhalation  routes  of  exposure.  A 
rat  glufosinate  ammonium  dermal 
absorption  study  at  doses  of  0.1, 1.0  and 
10  mg/rat  on  6  square  centimeters  of 
skin  showed  maximum  levels  of 
absorption  between  4  to  10  hours.  The 
absorption  at  0.1  was  42.5  to  50.8%  of 
the  applied  radioactivity,  whereas  at 
10.0.  26%  of  the  dose  was  absorbed. 

The  petitioner  has  informed  EPA  that 
a  dermal  absorption  study  was 
submitted  to  the  State  of  California  for 
the  formulated  product,  that  is  to  be 
registered  for  use  in  the  culture  of 
transgenic  com  and  soybeans.  The 
petitioner  stated  that  the  data  indicated 
that  the  dermal  absorption  by  rats 
following  0.5-  to  24-hour  dermal 
exposures  at  dose  levels  of  12  to  1,218 
micrograms  per  square  centimeter  ' 
averaged  approximately  6%,  with  an 
upper  limit  of  19%.  The  only  values 
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greater  than  10%  were  following  24- 
hour  exposures  at  dose  level  of  1,218 
micrograms  per  square  centimeter.  The 
petitioner  also  stated  that  in  vitro  data 
with  the  same  formulation  suggest  that 
the  rate  of  penetration  in  rats  is  about 
3  to  29  times  higher  than  in  humans, 
depending  on  the  dose  level. 

An  acceptable  rat  oncogenicity  study 
is  required  and  is  one  of  die  reasons  for 
designating  these  tolerances  "time- 
limited"  with  an  expiration  date. 
Without  an  acceptable  rat  oncogenicity 
study  the  risk  from  the  many  non- 
dietary  uses  can  not  be  determined 
precisely.  Also,  without  appropriate 
dermal  absorption  data  EPA  cannot 
determine  the  risks  from  the  non-dietary 
use  exposures.  As  an  interim  policy  in 
safety  decisions,  EPA  is  using  a  default 
assumption  based  on  the  information 
available  from  similar  pesticides.  A 
maximum  of  20%  of  the  RID  is  being 
assigned  for  all  non-dietary  uses  of 
glufosinate  ammonium  in  the  risk 
analysis  associated  with  this  final  rule. 

m.  Aggregate  Exposures 

1.  Food  and  feed  uses.  The  primary 
source  for  human  exposure  to 
glufosinate  ammonium  will  be  from 
ingestion  of  both  raw  and  processed 
agricultxiral  commodities  as  proposed  in 
the  November  18, 1996  Notice  for  Filing 
cited  above  and  as  established  already 
by  40  CFR  180.473. 

2.  Potable  water.  There  is  presently  no 
EPA  Lifetime  Health  Advisory  level  for 
glufosinate  ammonium  and  its 
degradates  as  drinking  water 
contaminates.  At  the  dosage  of  proposed 
uses  and  existing  uses,  the  level  of 
contamination  of  drinking  water  is  not 
expected  to  be  significant  in  the  analysis 
of  risk  fiom  the  proposed  and  existing 
uses  of  this  pesticide.  At  the  maximum 
appUcation  rate  of  0.75  lb  per  acre,  the 
Agency  does  not  expect  residues  to 
reach  ground  water. 

3.  Non-dietary  uses.  Glufosinate 
ammonium  is  registered  for  use  as  a 
post-emergent  herbicide  for  non-food 
use-sites,  such  as  areas  around 
ornamentals,  shade  trees,  Christmas 
trees,  shrubs,  walks,  driveways,  flower 
beds,  farmstead  buildings,  in  shelter 
belts,  and  along  fences.  It  is  also 
registered  for  use  as  a  post-emergent 
herbicide  on  farmsteads,  areas 
associated  with  airports,  commercial 
plants,  storage  and  lumber  yards, 
highways,  educational  facilities,  fence 
lines,  ditch  banks,  dry  ditches,  schools, 
parking  lots,  tank  farms,  pumping 
stations,  parks,  utility  ri^ts-of-way, 
roadsides,  railroads,  and  other  public 
areas  and  similar  industrial  and 
nonfood  crop  areas.  The  exposure  from 
these  uses  are  expected  to  be  dermal  in 


nature.  Results  of  an  acute  dermal 
toxicity  study  indicate  that  there  is 
dermal  absorption  of  glufosinate 
ammonium.  This  Agency  has  no 
quantitative  data  on  dermal  absorption 
for  the  formulation  of  this  chemical. 
Without  these  data  the  Agency  cannot 
determine  the  risk  from  exposure  to 
children  and  adults,  nor  determine  the 
aggregate  risk  to  the  public  exposed  by 
these  non-food  uses  of  this  pesticide. 
For  this  reason,  the  Agency  is  using  a 
maximum  default  assiunption  of  20%  of 
the  RfD  (0.004  mg/kg  bvtrt/day)  as  the 
exposure  from  these  uses. 

The  petitioner  has  argued  in  their 
Notice  of  Filing  that  these  non-food  use 
exposures  are  not  expected  to  pose  any 
acute  toxicity  concerns  and  that  the 
average  homeowner  would  not  expect  to 
use  pesticide  products  containing 
glufosinate  ammonium  more  than  four 
times  per  year,  therefore  such  exposure 
would  not  "normally  be  factored  into  a 
chronic  exposure  assessment."  They  did 
not  address  the  matter  of  aggregate  risk 
from  the  chronic  effects  of  all  such 
exposures,  nor  the  need  for  such 
exposure  data  for  determining  the 
aggregate  exposure. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
The  mechanism  of  toxicity  is  believed  to 
be  caused  by  an  interference  with 
neiu-otransmitter  function  of  glutamate, 
to  which  it  is  a  close  structural  analog. 
No  other  substance  with  this 
mechanism  of  toxicity  has  been 
identified:  for  this  reason,  only 
exposures  to  glufosinate  ammonium  and 
its  metabolites  and  degradates  have 
been  identified  for  quantitation  in  the 
risk  assessment  for  the  proposed 
tolerances. 

IV.  Determination  of  Safety  for  U.S. 
Population  and  Non-Nursing  Infants 

A.  The  U.S.  Population 

Based  on  a  NOEL  of  2.1  mg/kg  bvrt/ 
day  from  a  2-year  rat  chronic  toxicity 
study  that  demonstrated  increased 
absolute  and  relative  kidney  weights  in 
males  as  an  endpoint  effect,  and  using 
an  uncertainty  factor  of  100  the  Agency 
has  determined  a  RfD  of  0.02  mg/kg 
bwt/day  for  this  assessment  of  risk. 
Based  on  the  available  toxicity  data  and 
the  available  exposure  data  identified 
above,  the  proposed  tolerances  will 
utilize  3.7%  of  the  RfD.  Existing 
tolerances  utilize  2.07%  of  the  RfD; 
therefore,  the  subject  proposed 
tolerances  for  use  of  glufosinate 
ammonium  in  the  culture  of  transgenic 
com  and  soybeans  will  result  in  a 
ciunulative  total  use  of  25.77%  of  the 
RfD,  when  the  20%  default  assumption 


for  the  non-food  use  exposures  is 
included. 

B.  Non-Nursing  Infants 

Exposure  to  non-nursing  infants  as  a 
result  of  the  use  of  glufosinate 
ammoniiun  in  the  cultiu«  of  transgenic 
com  and  soybeans  will  result  in  the  use 
of  17.2%  of  the  RfD.  Existing  exposures 
from  established  tolerances  utilize 
10.6%  of  the  RfD.  The  cumulative 
exposure  will  be  47.8%  of  the  RfD, 
when  the  20%  default  assumption  for 
the  non-food  uses  are  included. 

C.  Nonfood  Uses 

Exposure  from  nonfood  uses  of 
glufosinate  ammonium  and  from 
contaminated  potable  water  sources 
have  not  been  precisely  addressed  in 
this  assessment.  However,  EPA  does  not 
foresee  that  these  exposures  will  result 
in  a  cumulative  level  that  exceeds  the 
RfD.  EPA  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposures  to 
residues  and  degradates  of  glufosinate 
ammonium. 

V.  Determination  of  Safety  for  Infants 
and  Children 

Risk  to  infants  and  children  was 
determined  by  use  of  three  teratology 
studies  in  rats  that  bad  a  NOEL  for 
developmental  toxicity  of  2.24  mg/kg/ 
day,  based  on  an  increase  in  the 
incidence  of  dilated  renal  pelvis  with 
dyroureter  in  the  fetuses  at  10  mg/kg/ 
day  and  a  maternal  NOEL  also  2.24  mg/ 
kg/day  and  a  teratology  study  in  rabbits 
that  had  a  NOEL  of  20  mg/kg/day  for 
developmental  efiiects  and  a  maternal  ~ 
NOEL  of  6.3  mg/kg/day,  and  a  two- 
generation  reproduction  study  in  rats 
that  had  a  NOEL  of  12  mg/kg/day  for 
reproductive  effects.  The  effect  was 
reduced  number  of  pups  in  the  high- 
dose  group.  The  NOEL  for  parental 
toxicity  was  also  12  mg/kg/day  based 
upon  increased  kidney  weights  in  the 
high-dose  group. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  factor 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  determines 
that  such  additional  factor  is  not 
necessary'  to  protect  the  safety  of  infants 
and  children.  Based  on  current  data 
requirements,  the  data  base  relative  to 
pre-  and  post-natal  toxicity  is  complete. 
The  NOEL  of  2.1  mg/kg  bwt/day  from  a 
2-year  rat  chronic  toxicity  study  is  lower 
than  the  NOELs  from  the  developmental 
studies  in  rats  and  rabbits.  In  the 
reproduction  study,  the  NOEL  was 
about  6  times  greater  than  the  NOEL 
used  for  establishing  the  RfD.  Effect  of 
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pups  in  the  reproduction  study  did  not 
indicate  a  greater  sensitivity  for  infants 
and  children.  Therefore,  EPA  concludes 
that  an  additional  uncertainty  bctor  is 
not  necessary  to  protect  the  safety  of 
infants  and  children  and  that  the  RfD  at 
0.02  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children.  The  percent  of  the  RfD  that 
will  be  utilized  by  the  aggregate 
exposure  to  glufosinate  ammonium  will 
range  from  29.098  for  children  7-12 
years  old.  up  to  48.303  for  non-nursing 
infants.  Therefore,  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure. 

VI.  Other  Considerations 

A.  Endocrine  Effects 

An  evaluation  of  the  potential  effects 
on  the  endocrine  systems  of  mammals 
has  not  been  determined;  however,  no 
evidence  of  such  effects  were  reported 
in  the  chronic  toxicology  studies 
described  in  Unit  I.  in  this  docimient. 
There  were  no  observed  pathology  of 
the  endocrine  organs  in  these  studies. 
There  is  no  evidence  at  this  time  that 
glufosinate  ammonium  causes 
endocrine  effects. 

B.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  glufosinate 
ammonium  in  plants  and  animals  is 
adequately  understood  for  the  purposes 
of  these  tolerances.  The  only  crop 
residue  found  after  the  preemergence 
use  is  the  metabolite  3- 
methylphosphinico-propionic  acid, 
which  is  found  in  only  trace  quantities. 
With  the  exception  of  com  grain,  the 
principal  residue  identified  in  the 
metabolism  studies  after  post-emergence 
use  of  glufosinate  ammoniiun  was  2- 
acetamido-4-methylphosphinico- 
butanoic  acid,  with  lesser  quantities  of 
glufosinate  and  3-methylphosphinico- 
propionic  add.  In  com  grain,  which 
exhibits  much  lower  total  radio-labeled 
residues  than  the  other  commodities, 
the  principal  residue  identified  was  3- 
methylphospinico-propionic  add,  with 
lesser  amoimts  of  2-acetamido-4- 
methylphosphinico-butanoic  add. 

C.  Analytical  Method 

There  is  a  practical  analytical  method 
for  detecting  and  measuring  levels  of 
glufosinate  ammonium  and  its 
metabolites  in  or  on  food  with  a  limit 
of  detection  that  allows  monitoring  of 
food  with  residues  at  or  above  the  levels 
set  in  these  tolerances.  The  proposed 
analjrtical  method  for  determining 
residues  is  high-pressure  liquid 
chromatography.  EPA  has  provided 
information  on  this  method  to  the  Food 


and  Dmg  Administration.  Because  of 
the  long  lead  time  from  establishing 
these  tolerances  to  publication,  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  by  mail  from:  Calvin 
Furlow,  PubUc  Response  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  umber:  Rm.  1130A.  CM 
#2,  1921  Jefferson  Davis  Hwy., 
ArUngton.  VA.  (703)-305-5937. 

D.  International  Tolerances 

The  following  Codex  Aliinentarius 
Commission  (Codex)  Maximum  Residue 
Levels  (MRLs)  for  glufosinate 
ammonium  have  been  established: 
maize,  at  0.1  ppm.  maize  forage,  at  0.2 
ppm.  and  soya  bean  (dry)  at  0.1  ppm. 
These  tolerances  are  for  use-patterns  for 
no-till  systems  of  culture  of  non- 
transgenic  com  and  soybeans.  AgrEvo 
USA  Co.  states  that  a  petition  for  the 
same  tolerances  as  proposed  in  the 
November  18. 1996  EPA  Notice  of  Filing 
is  pending  with  the  Joint  Meeting  of  the 
Food  and  Agriculture  Organization 
Panel  of  Experts  on  Pesticide  Residues 
in  Food  and  the  Environment  and  the 
World  Health  Organization  Expert 
Group  on  Pestidde  Residues  to  establish 
Codex  MRLs  for  use  of  glufosinate 
ammonium  in  the  culture  of  transgenic 
com  and  soybeans.  The  proposed 
tolerances  for  com  and  soybean 
commodities  are  greater  than  the  MRLs 
established  by  the  Codex  Alimentarius 
Commission  because  glufosinate 
ammonium  is  applied  as  a  post- 
emergence  herbicide  in  the  culture  of 
transgenic  com  and  soybeans;  whereas 
the  Codex  MRLs  are  for  preemergence 
applications  of  this  herbicide  in  the 
culture  of  these  crops.  Studies  showed 
the  level  of  residues  bom  the  post- 
emergence  use  was  greater. 

E.  Data  Gaps 

A  data  gap  currently  exists  for  a  rat 
carcinogenicity  study.  All  tolerances  are 
time-limited  because  of  this  data  gap. 
The  time  limitation  allows  for 
development  and  review  of  the  data.  A 
repeat  rat  carcinogenicity  study  has 
been  required  and  is  expected  to  be 
submitted  and  reviewed  prior  to  the 
expiration  date  of  these  tolerances.  A 
mouse  carcinogenicity  and  a  rat 
carcinogenidty  study  have  been 
reviewed  and  showed  no  evidence  of 
carcinogenicity.  However,  the  EPA  Peer 
Review  Committee  determined  that  the 
rat  study  was  flawed  in  that  the  study 
was  not  conducted  at  the  maximum 
tolerated  dose.  Based  on  the 


toxicological  data  and  the  levels  of 
exposure.  EPA  has  determined  that  the 
existing  tolerances  and  the  proposed 
tolerances  will  be  safe. 

Vn.  Summary  of  Findings 

The  analysis  for  glufosinate 
ammonium  using  tolerance  level 
residues  shows  that  the  existing  uses  on 
apples,  grapes,  and  tree  nut  group  and 
the  proposed  uses  on  transgenic  com 
and  soybeans  will  not  cause  exposure  to 
exceed  the  levels  at  which  the  Agency 
believes  there  is  an  appreciable  risk.  All 
population  subgroups  examined  by  EPA 
are  exposed  to  glufosinate  ammonium 
residues  at  levels  below  100%  of  the 
RfD  for  chronic  effects.  Based  on  the 
information  cited  above,  the  Agency  has 
determined  that  the  establishment  of  the 
time-limited  tolerances  by  amending  40 
CFR  180.473  vnll  be  safe;  therefore,  tiie 
time-limited  tolerances  are  established 
as  set  forth  belovy. 

Vm.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  imder  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procediu-al 
regulations  which  govems  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use  . 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  April  7. 1997.  file 
written  objections  to  any  aspect  of  this 
regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  under  die  ADDRESSES 
section  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
mlemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
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request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  Submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
Mrithout  prior  notice. 

K.  Public  Docket 

A  record  has  been  estabUshed  for  this 
rulemaking  under  docket  control 
number  (PP-5F4578/R-2277].  A  public 
version  of  this  record,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  inJloom  1132  of  the 
Ihiblic  Response  and  Program  Resources 
Branch,  Field  Operation  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


The  official  record  for  this 
rulemaking,  as  well  as  the  pubUc 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record,  llie  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

X.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
since  this  action  does  not  impose  any 
information  collection  requirements    . 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Because  tolerances  estabUshed  on  the 
basis  of  a  petition  under  section  408(d) 
of  FFDCA  do  not  require  issuance  of  a 
proposed  rule,  the  regulatory  flexibility 
analysis  requirements  of  the  Regulatory 
FlexibiUty  Act  (RFA),  5  U.S.C.  604(a), 
do  not  apply.  Prior  to  the  recent 


amendment  of  the  FFDCA,  EPA  had 
treated  such  rulemakings  as  subject  to 
the  RFA;  however,  the  amendments  to 
the  FFDCA  clarify  that  no  proposal  is 
required  for  such  rulemakings  and 
hence  that  the  RFA  is  inapplicable. 

Pursuant  to  5  U.S.C.  801(a)(1)(A),  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representative?  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  ais  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  17, 1997. 
Peter  CauUdns, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progmms. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  18a-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.473,  by  adding 
alphabetically  the  following 
commodities  and  tolerances  to 
paragraph  (a)  and  adding  paragraph  (c) 
to  read  as  follows: 

S 1 8a473    Glut osinste  ammonium: 
totefances  f  or  resMuea. 

(a)*     •    * 


CommodKy 


Eggs 

Pouttiy,  fat .... 
Poultry,  mt)yp 
Poultry,  meat 


Expiration  date 


July  13, 1999. 

July  13,  1999. 
July  13, 1999. 
July  13,  1999. 


•     •     *     •     »  metabolites  2-acetamido-4- 

(cl  Time-limited  tolerances  are  methylphosphinico-butanoic  acid  and 

established  for  residues  of  the  herbicide  3-methylphosphinico-propionic  acid  in 

glufosinate  ammonium  (butanoic  acid,  or  on  the  following  raw  agricultural 

2-amino-4-(hydroxymethylphosphinyl)-  commodities  derived  from  transgenic 

jnonoammoniiun  salt),  and  its  com  and  soybeans  that  are  tolerant  to 


the  herbicide  glufosinate  ammoniimi,  as 
provided  below.  These  tolerances  shall 
expire  and  be  automatically  revoked  on 
July  13. 1999. 
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Aspirated  Grain  Fractions 

Com.  field,  forage  

Com,  field,  grain „. 

Com,  field,  stover 

Soybean,  hulls > 

Soybeans „ 


Commodity 


Expiration  date 


July  13. 1999. 
July  13. 1999. 
July  13, 1999. 
July  13. 1999. 
July  13. 1999. 
July  13.  1999. 


IFR  Doc.  97-2838  Filed  2-4-97:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Part  4700 
[NV-MO-1060-00-24 1A] 
RIN  1004-AC81 

Adoption  Fee  for  Wild  Free-Roaming 
Horses  and  Burros 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  In  this  final  rule,  the  Bvueau 
of  Land  Management  (ELM)  revises  its 
procedures  used  to  set  adoption  fees  for 
Wild  Horses  and  Burros.  The  purpose  of 
the  amendment  is  to  allow  BLM  more 
flexibility  in  establishing  adoption  fees, 
to  recover  a  higher  proportion  of  the 
associated  cost,  and  encourage 
adoptions  consistent  with  the  basic 
goals  of  the  Wild  Horse  and  Burro 
adoption  program.  The  rule  also  allows 
BLM  to  use  competitive  methods. 
EFFECTIVE  DATE:  March  7. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Uli 
Thomas,  (702)  785-6457  or  Bob 
Barbour.  (202)  452-7785. 

SUPPlfMENTARY  INFORMATION: 

I.  Baclcground 

II.  Discussion  of  Final  Rule  and  Response  to 
-    Comments 

ni.  Procedural  Matters 

I.  Background 

In  the  1950's  a  group  concerned  with 
the  welfare  of  America's  diminishing 
wild  horse  herds  formed  under  the 
leadership  of  Velma  Bronn  Johnson. 
Better  known  as  "Wild  Horse  Annie," 
this  woman  from  Nevada,  along  with 
many  others,  worked  to  ensure  a  place 
for  wild  horses  and  burros  on  Federal 
rangelands. 

In  1971.  Congress  passed  The  Wild 
Free-Roaming  Horse  and  Burro  Act.  Tc 
keep  the  ecological  balance  and 
maintain  healthy  rangelands,  wild 


horses  and  burros  are  periodically 
removed  and  placed  in  the  Adopt-A- 
.    Horse  or  Burro  Program.  This  successful 
program,  begun  in  1973,  has  offered 
animals  for  "adoption"  to  qualified 
private  individuals  who  agree  to 
provide  them  humane  treatment. 
Through  the  Adopt-a-Horse  or  Burro 
Program  BLM  placed  over  150,000 
animals  in  private  care  since  1976. 

The  current  adoption  fee  of  $125  for 
wild  horses  and  $75  for  wild  biuros  was 
set  in  1982.  This  fee  is  supposed  to 
recaptiu*  some  adoption  cost,  and 
assiu«  a  prompt  adoption  of  animals 
after  their  removal  from  public  lands. 
The  adoption  fee  was  originally  set 
using  the  market  price  of  horses  in  1982. 
In  the  early  1980's  the  value  of  horses 
and  burros  was  low  because  of  an 
overabundance  of  these  animals  in  the 
market.  Currently  the  market  value  of 
the  lowest  quality  domestic  horse  is 
about  $300,  well  above  the  fee  BLM 
charges.  Additionally,  since  1982, 
BLM's  costs  to  feed,  provide  veterinary 
care  and  transport  wild  horses  and 
burros  have  increased  significantly.  A 
flexible  adoption  fee  system  will  shift 
some  of  the  cost  of  the  adoption  fit)m 
the  general  taxpayer  to  the  individuals 
who  benefit  directly  fi-om  this  program. 
Future  adoption  fees  will  reflect  market 
value  of  the  animals  and  strike  a  balance 
between  supply  and  demand.  The 
increased  cost  per  animal  will  help 
insiue  that  the  adopters  are  adopting  the 
animal  for  itself  raUierthan  future 
financial  gain  before  or  after  title  is 
received. 

Under  this  system  BLM  may  offer 
horses  and  burros  to  the  public  at 
competitive  adoptions.  Animals  not 
selected  by  the  public  through  a 
competitive  adoption  would  be 
available  at  the  established  adoption  fee. 
The  BLM  Director  may  reduce  or  waive 
the  adoption  fee  for  animals  that  are 
unadoptable  at  the  base  fee.  BLM  is  not 
changing  the  qualification  requirements 
for  adoption  of  a  wild  horse  or  burro. 
Adopters  must  meet  the  requirements  of 
43  CFR  part  4750  before  BLM  allows 
them  to  participate  in  an  adoption 
event. 


Before  each  adoption  event  BLM  will 
provide  information  on  how  the 
adoption  vnll  be  conducted  and  the 
method  to  be  used  in  establishing 
adoption  fees. 

n.  Discussion  of  Final  Rule  and 
Response  to  Comments 

The  BLM  received  25  conunents  in 
response  to  the  proposed  rule  which 
was  published  in  the  Federal  Register 
on  July  10,  1996  (61  FR  36333).  Five  of 
the  comments  did  not  relate  specifically 
to  the  adoption  fee  issue  or  involved 
other  aspects  of  the  Wild  Horse  and 
Burro  program.  Fourteen  comments 
favored  the  changes  BLM  is  making  to 
increase  the  flexibility  of  the  adoption 
fee  system.  Those  in  favor  of  the 
proposal  expressed  the  view  that  cost  to 
the  American  taxpayer  should  be 
reduced  and  the  beneficiaries  of  the 
program  should  pay  a  reasonable  price 
for  the  benefits  they  receive.  Several 
believed  that  a  competitive  bidding 
system  is  a  reasonable  means  to 
determine  the  price  to  adopt  an 
individual  animal.  Seven  of  those  who 
expressed  favorable  comments  about  an 
increased  fee  also  voiced  opposition  to 
what  they  perceived  as  a  requirement 
for  use  of  competitive  adoptions.  Most 
of  those  who  expressed  concern  about 
the  competitive  bidding  aspect  of  the 
proposed  rule  favored  an  across-the- 
board  increase  in  fees  for  all  animals. 

BLM  is  making  the  regulatory  change 
to  provide  flexibility  in  the 
establishment  of  adoption  fees  and  to 
allow  the  public  to  decide  what  they 
will  pay  to  adopt  an  individual  animal. 
One  element  of  this  increased  flexibility 
involves  appropriate  use  of  competitive 
adoptions.  Because  of  the  comments 
received,  BLM  revised  the  regulation  at 
43  CFR  4750.4-2(b)  to  clarify  that 
competitive  adoptions  are  one  way  of 
establishing  adoption  fees,  but  not  the 
only  way. 

Six  comments  expressed  opposition 
to  the  proposed  change.  The  primary 
reason  for  this  opposition  was  a  concern 
that  under  a  competitive  system  only 
people  who  are  well  off  could  own  a 
more  desirable  horse.  BLM  believes  it  is 
appropriate  to  allow  individual  adopters 
to  decide  through  a  competitive 
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adoption  how  much  they  will  pay  for  a 
wild  horse  or  burro.  Several  of  those 
who  expressed  opposition  to  the 
proposed  rule  were  concerned  that  fees 
for  wild  burros  would  be  too  high  and   - 
animals  would  not  be  adopted.  A  high 
demand  exists  for  wild  biirros  and  BLM 
does  not  anticipate  a  problem  placing 
these  animals.  Fiuthermore,  in  the  event 
that  we  cannot  adopt  individual  animals 
through  the  competitive  process,  we 
retain  the  option  of  offering  them  at  the 
base  fee  of  $125.  Under  new  §  4750.4- 
2(c),  we  can  lower  the  fee  even  further. 

m.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  determined  that  this  rule  is 
categorically  excluded  from  further 
environmental  review  pursuant  to  516 
Departmental  Manual  (DM),  Chapter  2, 
Appendix  1,  Item  1.10,  and  that  the  rule 
does  not  meet  any  of  the  10  criteria  for 
exceptions  to  categorical  exclusion 
listed  in  516  DM  2,  Appendix  2.  Under 
the  Council  on  Environmental  Quality 
regiilations  (40  CFR  1508.4)  and 
environmental  policies  and  procedures 
of  the  Department  of  the  Interior,  the 
term  "categorical  exclusions"  means  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment,  and  that  have  been  found 
Ao  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency,  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  The 
enviroiunental  effects  of  the  rule  are  too 
broad  and  speculative  to  lend 
themselves  to  meaningful  analysis  and 
will  be  subject  to  the  National 
Enviroiunental  PoUcy  Act  of  1969,  43 
U.S.C.  4332  (2)(C)  process  on  a  case-by- 
case  basis. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  was  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866.  The  cost 
of  complying  with  the  requirements  of 
the  final  rule  is  indistinguishable  bom 
the  requirements  imposed  by  the 
existing  adoption  fee  regulations. 
Further,  for  the  same  reasons,  the 
Department  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  rule  affects  only  individuals  who 
may  choose  to  adopt  a  wild  horse  or 
burro,  assiuning  they  meet  the 
requirements  of  43  CFR  part  4750. 
Because  the  definition  of  "small  entity" 


does  not  include  individuals,  the  rule 
will  not  affect  small  entities. 

Federal  Paperwork  Reduction  Act 

The  provisions  for  collection  of 
information  contained  at  43  CFR  part 
4710  have  previously  been  approved  by 
the  Office  of  Management  and  Budget 
and  assigned  clearance  number  1004- 
0042.  This  rule  does  not  contain 
additional  information  collection 
requirements  that  require  approval  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq. 

Executive  Order  12630 

The  Department  certifies  that  this 
final  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  Therefore,  as 
required  by  Executive  Order  12630,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property. 

Unfunded  Mandates  Reform  Act 

BLM  has  determined  that  this 
regulation  is  not  significant  under  the 
Unfunded  Mandates  Reform  Act  of  1995 
because  it  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Further,  this  rule  will 
not  significantly  or  uniquely  effect  small 
governments. 

Executive  Order  12988 

The  Department  of  the  Interior  has 
determined  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Authors 

The  principal  authors  of  this 
proposed  rule  are  Lili  Thomas  of  the 
Wild  Horse  and  Burro  National  Program 
Office  and  Bob  Barbour  of  the 
Regulatory  Affairs  Group,  BLM,  assisted 
by  Kim  Fondren  of  the  Office  of  the 
SoUcitor,  Department  of  the  Interior. 

List  of  Subjects  43  CFR  Part  4700 

Animal  Welfare,  Horses,  Penalties, 
Public  Lands,  Range  Management, 
Reporting  and  recordkeeping 
requirements.  Wildlife. 

For  the  reasons  stated  in  the 
preamble,  BLM  is  amending  Subchapter 
B,  Chapter  11  of  Title  43  of  the  Code  of 
Federal  Regulations  as  set  forth  below: 


Dated:  January  3, 1997. 
Bob  ArautriMig, 

Assistant  Secretary  of  the  Interior. 

PART  4700— PROTECTION. 
MANAGEMENT.  AND  CONTROL  OF 
WILD  FREE-ROAMINQ  HORSES  AND 
BURROS 

1.  The  authority  citation  for  part  4700 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1331-1340;  18  U.S.C 
47;  43  U.S.C  315  and  1740. 

2.  BLM  amends  part  4700  by  revising 
§  4750.4-2  to  read  as  follows: 

f  4750.4-2    Adoption  fee. 

(a)  Does  BLM  Charge  au.Adoption  Fee 
for  Wild  Horses  and  Burros? 

You  must  pay  an  adoption  fee  for 
each  wild  horse  or  burro  you  adopt. 
Usually  BLM  will  charge  you  a  $125 
base  fee.  BLM  will  not  charge  you  an 
adoption  fee  for  orphan  foals. 

(b)  Can  BLM  increase  the  adopticm 
fee? 

Yes,  BLM  may  increase  the  adoption 
fee.  BLM  may  hold  competitive 
adoption  events  for  wild  horses  or 
burros.  At  competitive  adoptions, 
quahfied  adopters  set  adoption  fees 
through  competitive  bidding.  For  these 
adoptions,  the  fee  is  the  hi^est  bid 
received  over  the  base  fee  of  $125. 
Horses  or  burros  remaining  at  the  end  of 
a  competitive  adoption  event  will  be 
available  for  adoption  at  the  established 
adoption  fee. 

(c)  May  BLM  reduce  or  waive  the 
adoption  fee? 

(1)  The  BLM  Director  may  reduce  or 
waive  the  fee  when  wild  horses  or 
burros  are  un-adoptable  at  the  base 
adoption  fee. 

(2)  A  reduction  or  waiver  of  the 
adoption  fee  is  available  only  if  you  are 
willing  to  comply  Avith  ail  regulations 
relating  to  wild  horses  and  burros. 

(FR  Doc.  97-2797  Filed  2-4-97;  8:45  am] 
BlUmQ  CODE  4310-M-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  74 

[MM  Docket  No.  96-00,  FCC  97-17] 

Broadcast  License  Terms 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  We  issue  this  Report  and 
Order  ("R&D")  to  implement  Section 
203  of  the  Telecommunications  Act  of 
1996  ("Telecom  Act")  (Broadcast 
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License  Terms).  Section  203  eliminates 
the  statutory  distinction  between  the 
maximum  allowable  license  terms  for 
television  stations  and  radio  stations, 
and  provides  that  such  licenses  may  be 
for  terms  "not  to  exceed  8  years." 
Amendment  of  the  Commission's  Rules 
is  necessary  to  conform  them  to  Section 
203  of  the  Telecom  Act.  In  a  Notice  of 
Proposed  Rule  Making  published  on 
April  23, 1996,  we  sought  comment  on 
our  request  to  amend  our  rules  to  extend 
broadcast  license  terms  to  8  years,  as 
well  as  on  our  request  for  implementing 
this  change  within  the  framework  of 
existing  Ucense  renewal  cycles. 

EFFECTIVE  DATE:  The  rule  changes 
contained  in  this  Report  and  Order  will 
become  effective  March  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Somers,  Mass  Media  Bureau, 
Pohcy  and  Rules  Division,  (202)  418- 
2130. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Report  and  Order  in  MM 
Docket  No.  96-90,  FCC  97-17.  adopted 
January  23. 1997,  and  released  January 
24, 1997.  The  complete  text  of  this 
Report  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW. 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service  (ITS),  (202)  857-3800, 1919  M 
Street,  NW.,  Room  246,  Washington,  DC 
20554. 

I.  Synopsis  of  Report  and  Order 
Extending  License  Terms  for  Broadcast 
Facilities 

1.  On  February  8, 1996,  President 
Clinton  signed  into  law  the 
Telecommimications  Act  of  1996 
("Telecom  Act").'  Section  203  of  the 
Telecom  Act  modifies  the  previous 
statutory  provisions  regarding  hcense 
terms  for  broadcast  stations  in  two 
principal  ways.^  First,  it  eliminates  the 
statutory  distinction  between  the 
maximum  allowable  license  terms  for 
television  stations  and  radio  stations. 
Second,  Section  203  provides  that  such 
licenses  may  be  for  terms  "not  to  exceed 
8  years,"  thus  increasing  the  previous 
allowable  statutory  maximiun  terms  of  5 
years  for  television  stations  and  7  years 
for  radio  stations. 

2.  On  April  12, 1996,  we  issued  a 
Notice  of  Proposed  Rule  Making 


l"NPRM"P  to  implement  these  new 
statutory  provisions  regarding  broadcast 
hcense  terms.  Specifically,  we  sought 
comment  on  our  proposals  to  extend 
broadcast  license  terms  to  8  years,  to 
treat  all  but  experimental  broadcast 
stations  imiformly  for  purposes  of 
license  terms,  and  to  maintain  the 
existing  synchronization  of  the 
broadcast  license  renewal  cycle  based 
on  8-year  license  terms  by  extending  the 
terms  of  recently  renewed  licenses.  In 
this  Report  and  Order,  the  Commission 
adopts  these  proposals. 

n.  Background 

3.  Section  307(c)  of  the 
Communications  Act  of  1934,  as 
amended,  ("Communications  Act")  47 
U.S.C.  307(c),  authorizes  the 
Commission  to  establish  the  period  or 
periods  for  which  licenses  shall  be 
granted  or  renewed.  Prior  to  the 
enactment  of  the  Telecom  Act,  Section 
307(c)  provided  that  the  Hcenses  of 
television  stations,  including  low  power 
TV  stations,  could  be  issued  for  a  term 
of  no  longer  than  5  years.  It  further 
provided  that  license  terms  for  radio 
stations,  including  auxihary  facilities, 
could  be  issued  for  a  period  not  to 
exceed  7  years.  These  were  the 
maximum  allowable  license  terms  and 
the  Commission  had  the  discretion  to 
grant  or  renew  a  broadcast  license  for  a 
shorter  period  if  the  public  interest, 
convenience,  and  necessity  would  be 
served  by  such  action.  Consistent  with 
these  statutory  provisions,  §  73.1020  of 
the  Commission's  Rules  currently  states 
that  "(rjadio  broadcasting  stations  will 
ordinarily  be  renewed  for  7  years  and 
TV  broadcast  stations  will  be  renewed 
for  5  years.  However,  if  the  FCC  finds 
that  the  public  interest,  convenience 
and  necessity  will  be  served  thereby,  it 
may  issue  either  an  initial  Ucense  or  a 
renewal  thereof  for  a  lesser  term."  47 
CFR  73.1020.  Section  73.1020  also  sets 
forth  a  renewal  schedule  for  broadcast 
stations  based  on  the  geographical 
region  of  the  country  in  which  each 
station  is  located.^ 


'  Public  Law  104-104, 110  Slat.  56  (1996). 

'The  statutory  provisions  governing  the  license 
terms  for  broadcast  stations  are  contained  in 
Section  307(c)  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C  307(c). 


'  Notice  of  Proposed  flute  Making  in  MM  Docket 
No.  96-90.  rcc  96-169,  (released  April  12. 1998). 
61  FR  17864  (April  23,  1996). 

*  Section  74.15  of  the  Commission's  Rules.  47 
CFR  74.15,  sets  forth  the  license  terms  and  renewal 
c>'cles  for  other  classes  of  broadcast  facilities. 
Licenses  for  experimental  broadcast  stations  are 
issued  for  l-year  terms  under  §74 15(a).  Under 
§  74.15(b),  licenses  for  auxiliary  broadcast  stations 
or  systems  are  issued  for  a  period  running 
concurrently  with  the  license  of  the  associated 
broadcast  station  with  which  it  is  licensed.  Licenses 
for  FM  and  TV  booster  stations  are  issued  for  a 
period  running  concurrently  with  the  license  of  the 
primary  stations  with  which  they  are  used  pursuant 
to  §  74.15(c).  Initial  licenses  for  low  power  TV,  TV 
translator,  and  FM  translator  stations  will  ordinarily 
be  issued  for  a  period  running  until  the  dale 


4.  Section  203  of  the  Telecom  Act 
amends  Section  307(c)  of  the 
Communications  Act  to  read  as  follows: 

Each  license  granted  for  the  operation  of  a 
broadcasting  station  shall  be  for  a  term  of  not 
to  exceed  6  years.  Upon  application  therefor, 
a  renewal  of  such  license  may  be  granted 
from  time  to  time  for  a  term  of  not  to  exceed 
8  years  from  the  date  of  expiration  of  the 
preceding  license,  if  the  Commission  finds 
that  public  interest,  convenience,  and 
necessity  would  be  served  thereby. 
Consistent  with  the  foregoing  provisions  of 
this  subsection,  the  Commission  may  by  rule 
prescribe  the  period  or  periods  for  which 
licenses  shall  be  granted  and  renewed  for 
particular  classes  of  stations,  but  the 
Commission  may  not  adopt  or  follow  any 
rule  which  would  preclude  it,  in  any  case 
involving  a  station  of  a  particular  class,  from 
granting  or  renewing  a  license  for  a  shorter 
period  than  that  prescribed  for  stations  of 
such  class  if.  in  its  judgment,  the  public 
interest,  convenience,  or  necessity  would  be 
served  by  such  action. 

m.  Discussion 

5.  Comments.  Most  commenters, 
including  the  National  Broadcasting 
Company  ("NBC"),  Capital  CiUes/ABC, 
Inc.  ("ABC"),  the  National  Association 
of  Broadcasters  ("NAB"),  and  the 
Association  of  Local  Television  Stations 
("ALTV"),  support  our  proposal  for  8- 
year  license  terms  and  agree  with  the 
rationale  set  forth  in  the  NPRM.  Tv^a 
parties,  the  Media  Access  Project  and 
the  Center  for  Media  Education  ("MAP/  , 
CME"),  filed  joint  comments  disagreeing 
with  our  proposal  and  rationale  for  8- 
year  hcense  terms.  According  to  MAP/ 
CME,  the  Commission  should  exercise 
its  discretion  to  extend  hcense  terms 
only  if  it  adds  quantitative  requirements 
for  locally  originated  programming 
addressing  community  issues,  news, 
and  children's  educational 
programming.  MAP/CME  also  assert 
that  the  Commission's  rationale 
improperly  focuses  on  the  best  interests 
of  broadcasters  rather  than  on  the  public 
interest.  We  address  these  comments  in 
the  course  of  the  substantive  discussion 
below, 

6.  License  Terms  for  Full  Service 
Broadcast  Stations.  The  Telecom  Act 
eliminated  the  statutory  distinction 
between  television  and  radio  services 
for  purposes  of  estabUshing  the 
maximum  allowable  license  terms.  In 
this  regard,  the  legislative  history  states: 


specified  in  the  renewal  cycle  portion  of  §  74.15(d) 
depending  on  the  geographic  area  in  which  the 
stations  are  located.  Under  our  current  rules,  low 
(Kjwer  TV  and  TV  translator  stations  are  ordinarily 
renewed  for  5  years,  and  FM  translator  stations  are 
ordinarily  renewed  for  7  years.  Section  73.733  of 
the  Commission's  Rules,  47  CFR  73.733,  seU  forth 
the  license  terms  for  international  broadcasting 
stations,  which  are  normally  issued  for  a  term  of  7 
years.    - 


UMI 
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"By  applying  a  unifonn  license  term 
•  *  *  for  all  broadcast  station  licenses, 
the  Committee  simply  recognizes  that 
there  is  no  reason  for  longer  radio 
license  terms  than  for  television 
Ucenses.  The  Committee  intends  that 
applying  a  uniform  license  term  *  *  * 
for  radio  and  television  licenses  will 
enable  the  Commission  to  operate  more 
efficiently  in  the  awarding  of  new  or 
renewed  licenses  for  all  broadcast 
Ucenses."  H.R.  Rep.  No.  104-204, 
Section  304, 104th  Cong.,  1st  Sess.  122 
(1995).  The  ATPflM  proposed  to 
eliminate  the  current  distinction  in  our 
rules  between  the  license  terms  for  full 
service  broadcast  television  stations  and 
radio  stations.'  No  commenter  takes 
issue  with  this  proposal.  Indeed, 
eliminating  this  distinction  would  help 
to  streamUne  the  licensing  process  and 
better  utilize  the  administrative 
resources  of  both  licensees  and  the 
Conunission.  Accordingly,  we  hereby 
amend  Section  73.1020  of  the 
Commission's  Rules,  47  CFR  73.1020,  to 
eliminate  any  distinction  between  full 
service  television  and  radio  stations  for 
purposes  of  establishing  the  maximum 
allowable  license  terms. 

7.  In  addition  to  eUminating  the 
distinction  between  full  service 
television  and  radio  station  Ucenses,  we 
also  beUeve  it  is  in  the  pubUc  interest 
to  adopt  our  proposal  in  the  NPRM  to 
provide  that  these  licenses  ordinarily 
have  the  maximum  8-year  term 
authorized  under  the  Telecom  Act. 
While  the  statutory  language  provides 
the  Commission  discretion  in  this  area, 
the  Act's  legislative  history  indicates  a 
clear  Congressional  intent  that  the 
Commission  adopt  the  maximum  8-year 
license  term.  Indeed,  the  Conference 
Report  states  that  Section  203  of  the 
Telecom  Act  "extends  the  Ucense  term 
for  broadcast  licenses  to  eight  years  for 
both  television  and  radio."  ^  Extending 
broadcast  Ucense  terms  will  reduce  the 
burden  to  broadcasters  of  seeking  more 
frequent  renewal  of  their  Ucenses  and 
the  associated  burdens  on  the 
Commission.  This  is  in  accord  with 
longstanding  Congressional  and 
Commission  poUcy  in  favor  of  reducing 
regulatory  burdens  wherever 
appropriate.''  By  reducing  such  biu-dens. 


»NPRM  at  16. 

*S.  Conf.  Rep.  104-230. 104th  Cong.  2d  Sess.  164 
(1996). 

^See  S.  Conf.  Rep.  104-230. 104th  Cong.  2d  Sess. 
1  (1996)  (purpose  of  Telecom  Act  is"*  *   *  to 
provide  for  a  pro-competitive,  d'e-regulatory 
national  policy  framework  *  *   *.");  S.  Conf.  Rep. 
96-678. 96th  Cong.  2d  Sess.  1  (1980)  (purpose  of 
Regulatory  Flexibility  Act  is  "to  encourage  Federal 
agencies  to  utilize  innovative  administrative 
procedures  in  dealing  with  individuals,  small 
businesses,  small  organizations,  and  small 
governmental  bodies  that  would  otherwise  be 


we  will  allow  broadcasters  to  operate 
more  efficiently  in  an  increasingly 
competitive  marketplace,  and  thus  help 
"assure  the  maximum  service  to  the 
pubUc  at  the  lowest  cost  and  with  the 
least  amount  of  regulation  and 
paperwork."*  Given  this,  and  the<:lear 
Congressional  intent  in  enacting  Section 
203  of  the  Telecom  Act,  we  will 
ordinarily  provide  broadcasters  with  the 
maximum  8-year  term.  This  decision  is 
consistent  with  past  Commission 
practice;  our  current  rules  provide  for 
the  maximum  license  terms  in 
accordance  with  previous  statutory 
maximum  terms  of  5  years  for  television 
staticMis  and  7  years  for  radio  stations.^ 

8.  MAP/CME  opposes  extending 
broadcast  license  terms  to  eight  years.  It 
asserts  that  longer  license  terms  will 
undermine  meaningful  public  review  of 
broadcasters'  performance,  especially 
when  considered  in  conjunction  with 
the  new  two-step  Ucense  renewal 
process  mandated  under  Sections  204 
(a)  and  (c)  of  the  Telecom  Act  which 
eliminates  comparaUve  renewal 
hearings  and  directs  the  Commission  to 
grant  a  broadcaster's  renewal  if  certain 
public  interest  renewal  standards  aie 
met.'°  While  we  acknowledge  MAP/ 
CME's  concerns,  on  balance,  we  believe 
adopting  the  maximum  terms  provided 
by  statute  is  in  the  public  interest  and 
is  consistent  with  Congressional  intent. 
We  do  not  intend  that  this  action  should 
affect  licensees'  compliance  with  public 


unnecessarily  adversely  affected  by  Federal 
regulations").  See  also  Review  of  Prime  Time  Access 
Rule,  11  FCC  Red  546  (1995)  (repealing  prime  time 
access  rule  as  no  lotiger  necessary  to  serve  the 
public  interest). 

*  Deregulation  of  Radio.  84  FCC  2d  968. 971 
(1981),  recon.  87  FCC  2d  797  (1981),  remanded  on 
other  grounds  sub  nam.  Office  of  Communications 
of  the  United  Church  of  Christ  v.  FCC.  707  F.2d 
1413  P.C  Cir.  1983).  Most  commanters  support 
extending  broadcast  license  terms  to  8  years.  See 
National  Association  of  Broadcasters  ("NAB") 
Commenu  at  1-2;  Capital  Cities/ ABC,  Inc.  VCCJ 
ABC")  Comments  at  1-2;  NBC  Comments  at  2: 
Association  of  Local  Television  Stations  ("ALTV") 
Reply  Comments  at  3-6.  Commenters  point  out  that 
longer  license  terms  may  encourage  more  long~term 
planning  and  capital  investments  in  the  industry. 
They  further  believe  that  8-year  license  terms  may 
promote  more  innovations  in  programming  and 
service,  as  stations  will  have  a  longer  period  in 
which  to  develop  a  record  of  performance  with 
previously  untested  or  novel  formats.  See.  e.g.,  NBC 
Comments  at  2. 

*The  5  and  7  year  terms  for  new  licenses  and 
license  renewals  were  enacted  into  law  pursuant  to 
the  Omnibus  Budget  Reconciliation  Act  of  1981. 
Public  Law  97-35.  95  Stat.  357.  That  legislation 
amended  Section  307  of  the  Communications  Act, 
extending  the  maximum  allowable  3-year  license 
term  previously  prescribed  for  both  radio  and 
television  stations. 

'"MAP/CME  Comments  at  3-4.  The  Commission 
recently  implemented  the  new  two-step  renewal 
process.  See  Implementation  of  Sections  204(a)  and 
204(c)  of  the  Telecommunications  Act  of  1996 
(Broadcast  License  Renewal  Procedures).  FCC  No. 
96-172  (released  April  12. 1996). 


interest  obUgations  and  our  ability  to 
monitor  such  compliance.  Hence,  we 
remind  broadcasters  that  their  public 
interest  responsibiUties  extend 
throughout  the  entire  license  term." 
Additionally,  the  public  will  continue 
to  have  the  ability  to  scrutinize  station 
performance  or  to  bring  to  the 
Commission's  attention  any 
shortcomings  in  performance  by  filing 
petitions  to  deny  and  informal 
objections  at  renewal  time.  Likewise, 
the  public's  right  to  file  complaints  with 
the  Conunission  at  any  time  d  taring  the 
Ucense  term  is  unaffected  by  longer 
license  terms.  To  the  extent  MAP/CME 
believes  it  is  necessary  to  revise  Ucense 
renewal  standards  to  provide  a  better 
measure  to  evaluate  Ucensee 
performance  in  the  absence  of 
comparative  renewal  challenges,  that 
issue  is  not  before  us  in  this 
proceeding. '2 

9.  MAP/CME  also  asserts  that  the 
Commission's  rationale  for  extending 
license  terms  impro{)erly  focuses  on 
what  best  serves  the  interests  of 
broadcasters,  rather  than  on  the  best 
interests  of  viewers  and  listeners."  In 
addition,  MAP/CME  challenges  NBC's 
assertions  that  longer  license  terms  will 
create  more  stability  among  broadcasters 
and  result  in  more  capital  investment-in 
pubUc  service  and  iimovative 
programming.  MAP/CME  asserts  that 
NBC's  claimed  public  benefits  are 
entirely  hypothetical  and  that  there  is 
no  evidence  from  past  deregulation  that 
broadcasters  will  invest  addiUonal 
money  in  improved  programming.  '■*  As 
noted  above,  however,  eliminating 
unnecessary  regulatory  biu-dens  can 
allow  the  competitive  marketplace  to 
operate  more  efficiently,  which  in  turn 
can  enhance  the  opportunity  to  further 
the  pubUc  interest  through  improved 
service  delivered  to  the  public.  We 
beUeve  Congress,  in  providing  us 


"This  reminder  applies  to  radio  as  well  as 
television  broadcasters,  although  the  extension  of 
the  radio  license  term  from  7  to  8  years  is  a  small 
one  com[)ared  to  the  extension  of  television  license 
terms  from  5  to  8  years.  We  note  in  this  regard  that 
in  its  recent  decision  adopting  revised  children's 
television  rules,  the  Commission  slated  that  it 
would  monitor  industry  compliance  with  the 
Children's  Television  Act  of  1990  ("CTA  ")  by 
requiring  commercial  broadcast  television  stations 
to  place  in  their  public  inspection  flies  quarterly 
reports  regarding  their  compliance  with  the  CTA 
and,  for  an  experimental  period  of  three  years,  to 
'  file  these  children's  programming  reports  with  the 
Commission  on  an  annual  basis.  Report  and  Order 
in  MM  Docket  No.  93-48,  FtX  96-335,  at  1 140 
(released  Aug.  8.  1996).  The  Commission  also  stated 
that  Commission  staff  will  conduct  selected 
individual  station  audits  during  this  time  period  to 
assess  station  performance  under  the  new 
children's  television  rules.  Id. 

■2 See  also  infra  paragraph  10. 

"  MAP/CME  Comments  at  3-5. 

'•MAP/CME  Reply  Comments  at  4-5. 
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authority  to  do  so,  made  the  same 
reasonable  judgment  that  lengthening 
broadcast  license  terms  is  an 
appropriate  deregulatory  measure  that 
would  lead  to  public  benefits.  If,  after 
some  experience  with  the  new  8-year 
hcense  term,  MAP/CME  beheves  the 
new  term  is  adversely  affecting  the 
public  interest,  it  may  bring  its  concerns 
to  our  attention  at  that  time. 

10.  Finally,  MAP/CME  argues  the 
Commission  should  extend  broadcast 
license  terms  to  the  maximum  8-year 
period  only  if  it  adds  quantitative 
requirements  for  locally-originated 
programming  addressing  community 
issues,  news,  and  children's  educational 
programming."  As  noted  above,  see 
paragraph  8,  we  beheve  that  MAP/ 
CME's  proposal  is  beyond  the  scope  of 
this  proceeding. 

11.  In  sum,  we  find  that  the  8-year 
term,  on  balance,  would  serve  the 
public  interest.  Accordingly,  we  amend 
our  rules  to  provide  that  broadcast 
licenses  ordinarily  have  the  maximum 
8-year  term  authorized  under  the 
Telecom  Act.  As  stated  in  the  NPRM,  we 
believe  that  this  result  will  reduce  the 
burden  on  broadcasters  and  is 
consistent  with  both  past  Commission 
practice  and  the  legislative  history  of 
the  Telecom  Act.  We  believe  this  change 
in  broadcast  license  terms  on  balance  is 
consistent  with  the  public  interest  since 
hcensees  will  continue  to  be  subject  to 
scrutiny  by  both  the  public  and  the 
Commission.  In  keeping  with  this 
concern,  we  reiterate  that  Section  203  of 
the  Telecom  Act,  as  well  as  our  revised 
rules,  explicitly  reserve  the 
Commission's  authority  to  grant 
individual  licenses  for  less  than  the 
statutory  maximum  if  the  public 
interest,  convenience,  and  necessity 
would  be  served  by  such  action. 

12.  Other  Classes  of  Broadcast 
Stations.  Section  203  of  the  Telecom 
Act  states  in  part:  "the  Commission  may 
by  rule  prescribe  the  period  or  periods 
for  which  licenses  shall  be  granted  and 
renewed  for  particular  classes  of 
stations  *  •  *."  While  this  provision 
provides  us  authority  to  designate 
different  license  terms  for  particular 
classes  of  stations  (provided  that  they 
do  not  exceed  8  years),  we  proposed  in 
the  NPRM  to  treat  all  but  experimental 
broadcast  stations  uniformly. 

13.  As  proposed  in  the  NPRM.  we  will 
track  the  approach  we  take  with  full- 
service  stations  and  adopt  an  8-year 
Ucense  term  for  FM  and  TV  U^nslator 
faciUties  and  low  power  TV  stations,  as 
well  as  for  international  broadcasting 
stations.  This  approach  is  consistent 


with  our  current  practice  of  treating 
these  different  classes  of  stations 
uniformly.'*  We  believe  that  each  of 
these  services  vyill  benefit  bom  the 
stability  and  reduced  administrative 
burden  which  will  result  from  a  longer 
hcense  term.  Because  of  the  tentative 
nature  and  limited  purpose  of 
experimental  stations,  however,  it 
would  not  be  appropriate  to  grant  such 
stations  longer  license  terms  and  they 
will  continue  to  be  licensed  for  one-year 
terms.  Commenters  agreed  with  this 
approach." 

14.  We  will  also  continue  our 
practice,  set  forth  in  §  74.15  (b)  and  (c) 
of  our  Rules,  of  tying  the  Ucense  terms 
for  auxiliary  and  booster  facilities  to  the 
license  terms  of  the  broadcast  stations 
with  which  they  are  associated.  Our 
ciurent  practice  of  tying  the  license 
terms  of  all  auxiliary  and  booster 
facilities  with  the  main  station  license 
eases  the  administrative  burden  on  both 
Commission  staff  and  broadcast  station 
hcensees,  who  would  otherwise  need  an 
intricate  record-keeping  system  to 
ensure  that  all  licenses  were  renewed  at 
the  appropriate  tim^. 

15.  ABC/Capital  QUes  seeks 
clarification  concerning  auxiliary 
facilities  used  by  television  and  radio 
networks.  ABC  believes  it  would  be 
preferable  for  all  Ucenses  of  a  given 
network  entity  in  the  same  state  to  come 
up  for  renewal  at  the  same  time  to 
eliminate  potential  discrepancies  that 
may  exist  under  the  current  system.  It 
requests  that  the  Commission  specify  in 
§  74.15(b)  of  the  Commission's  Rules 
that  television  network  auxiliary 
Ucenses  shall  have  terms  nmning 
concurrently  with  television  broadcast 
stations  located  in  the  same  state,  and 
that  radio  network  auxiliary  Ucenses 
shall  have  terras  running  conciurently 
with  radio  broadcast  stations  located  in 
the  same  state.  ABC/Capital  Cities  also 
urges  that  the  renewal  terms  for  video 
microwave  Ucenses  issued  imder 

§  74.15(f)  of  the  Commission's  Rules  run 
concurrently  with  the  terms  of 
television  network  auxiliary  licenses 
granted  under  Subparts  D  and  H  of  Part 
74  of  the  Commission's  Rules.'* 

16.  We  agree  with  the  ABC/Capital 
Cities  proposals  concerning  television 
and  radio  network  auxiUary  Ucenses 
and  video  microwave  Ucenses.  We 
beUeve  that  these  proposals  are 
consistent  with  both  the  Telecom  Act 
and  the  NPRM  and  would  simpUfy  the 
Ucense  renewal  process  and  eliminate 
potential  confusion  about  renewal  dates 


by  treating  these  different  classes  of 
broadcast  licenses  uniformly. 
Accordingly,  network  auxiliary  stations 
and  video  microwave  Ucenses  will 
generally  be  linked  to  the  license  terms 
of  fuU-service  broadcast  stations  in  the 
same  state,  and  will  ordinarily  be 
granted  for  a  term  of  8  years." 

17.  Implementation  of  Amended 
License  Term  Provisions.  Section  203  of 
the  Telecom  Act  and  the  legislative 
history  are  silent  as  to  wheUler  existing 
broadcast  station  licenses  may  be 
modified  immediately  to  conform  to  any 
new  license  terms  that  may  be  adopted. 

18.  As  we  noted  in  the  NPRM  the 
implementation  issue  is  important 
because  of  the  logistics  involved  in 
renewing  broadcast  licenses.  Under 
§§73.1020  and  74.15  of  the 
Commission's  Rules,  all  of  the  Ucenses 
for  a  particular  class  of  broadcast 
stations  expire  at  fixed  intervals  over  a 
3-year  period.  To  stagger  the  processing 
of  renewal  appUcations  and  thus 
perform  this  task  more  efficiently,  the 
coimtry  is  divided  into  18  different 
regions  containing  1  or  more  states  for 
purposes  of  establishing  synchronized 
schedules  for  radio  and  television 
Ucense  renewals.  The  radio  renewal 
schedule  and  the  television  renewal 
schedule  operate  on  separate  and 
distinct  cycles  that  do  not  run 
concurrently.  Accordingly,  once  all 
radio  Ucenses  have  been  renewed  as 
scheduled,  there  is  a  50-month  hiatus 
before  the  radio  renewal  cycle  begins 
again.  Similarly,  once  all  television 
Ucenses  have  been  renewed  as 
scheduled,  there  is  a  26-month  hiatus 
before  the  television  renewal  cycle 
begins  again. 

19.  Because  of  the  cyclical  nature  of 
tfiis  process,  any  change  in  the  length  of 
the  Ucense  term  implemented  in  the 
middle  of  a  renewal  cycle  could 
undermine  the  synchronization  of  the 
whole  renewal  process.  In  1981.  when 
Congress  last  amended  the  length  of 
broadcast  license  terms,  two  factors 
allowed  us  to  avoid  any  such 
synchronization  problems.  First,  under 


"  MAP/CME  Commentt  at  2-4;  MAP/CME  Reply 
Coounents  at  2. 


'*See  Report  and  Order  in  MM  Docket  No.  92- 
168.  9  FCC  Red  6504  (1994). 
"  See  NBC  Comments  at  3. 
■■ABC/Capital  Cities  Comments  at  4. 


'•Network  auxiliary  licenses  and  video 
microwave  licenses  are  processed  in  the  Gettysburg 
office  of  the  Commission's  Wireless 
Telecommunications  Bureau.  We  will  implement 
the  linkage  proposed  by  ABC,  and  the  new  8-year 
license  terms  for  these  network  auxiliary  and 
microwave  facilities,  as  the  licenses  for  these 
facilities  come  up  for  renewal.  Commission  staff 
will  process  these  renewals  so  that,  over  the  course 
of  time,  the  license  terms  for  these  facilities  will  be 
linked  to  the  license  terms  of  full-service  broadcast 
stations  in  the  same  state  and  share  the  same  8-year 
term,  except  for  those  facilities  which  serve  more 
than  a  single  stite.  In  those  instances  where 
multiple  states  are  served  by  a  facility,  the  license 
term  will  continue  to  be  based  on  the  date  of  initial 
license  grant  rather  than  the  license  terms  of  full- 
service  broadcast  stations  for  a  particular  state. 
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the  statute  in  effect  at  that  time,  both 
radio  and  television  licenses  had  3-year 
maximum  terms  and  the  renewal  cycles 
for  radio  and  television  ran 
concurrently.  Furthermore,  the  renewal 
cycles  for  both  radio  and  television  had 
not  yet  begun  when  the  rules 
implementing  the  amended  statute  took 
effect.  Accordingly,  pursuant  to  the 
explicit  Congressional  mandate 
contained  in  the  amended  statute. 
Public  Law  97-35,  95  Stat.  357.736 
(1981),  the  Commission  applied  the 
longer  license  terms  prospectively  as 
stations  came  up  for  renewal  following 
the  legislation's  enactment.  See  Order, 
Amendment  of  Section  73.1020  of  the 
Commission's  Rules,  88  F.C.C.  2d  355, 
356  (1981). 

.  20.  There  is,  however,  a  significant 
difference  between  the  renewal 
situation  in  1981  and  the  current 
situation.  By  the  time  the  Telecom  Act 
of  1996  was  enacted  in  February  1996, 
the  renewal  cycle  had  already  begim  for 
radio  stations  in  several  regions  of  the 
coimtry.  Specifically,  the  licenses  for 
radio  stations  in  Maryland,  the  District 
of  Columbia,  Virginia,  West  Virginia, 
North  Carolina,  and  South  Carolina 
have  either  already  been  renewed  under 
the  previous  license  term  guidelines,  or 
are  still  pending.  Similarly,  renewal 
applications  for  radio  stations  in 
Florida,  Puerto  Rico,  the  Virgin  Islands, 
Alabama,  Georgia,  Arkansas,  Louisiana, 
and  Mississippi  were  already  on  file 
with  the  Commission  at  the  time  the 
1996  Act  was  enacted,  and  may  be  ripe 
for  grant  before  the  conclusion  of  this 
proceeding.  The  practical  effect  of  this 
situation  is  that  radio  licenses  that  have 
already  been  renewed  for  the  current 
maximum  allowable  7-year  term  will 
have  shorter  terms  than  radio  licenses 
renewed  later  in  the  renewal  cycle, 
which  would  become  subject  to  the  8- 
year  term  we  now  adopt.  When  the 
previously  granted  7-year  licenses 
expire  the  radio  renewal  process  will  no 
longer  be  synchronized.  This  may  also 
be  the  case  for  some  television  licenses 
given  that  the  current  television  renewal 
cycle  is  now  underway.^ 

21.  NAB,  NBC,  ABC/Capital  Cities, 
and  ALTV  all  agree  that  maintaining  the 


^The  first  group  of  television  licenses,  which 
expired  on  October  1, 1996,  include  the  renewal 
applications  for  television  stations  in  Maryland,  the 
District  of  Columbia.  Vii^nia.  and  West  Virginia.  In 
addition,  license  renewal  applications  for  television 
stations  in  North  Carolina,  South  Carolina,  Florida, 
Puerto  Rico,  and  the  Virgin  blends,  are  currently 
on  file,  or  will  be  on  61e  with  the  Commission, 
prior  to  the  conclusion  of  this  proceeding,  and  at 
least  some  of  these  applications  may  be  granted  by 
that  time.  Accordingly,  the  synchronization 
problems  previously  discussed  in  the  radio  license 
context  may  also  be  a  problem  with  some  television 
license  renewals. 


synchronization  of  the  renewal  process 
is  crucial  and  should  be  facilitated  by 
Commission  rule.^'  NAB  states  that 
synchronization  allows  the  Commission 
to  predict  its  staffing  needs  with  greater 
precision  and  is  convenient  for  the 
public  since  all  stations  serving  a 
market  will  generally  come  up  for 
renewal  at  the  same  time.  Na!b  further 
states  that  if  the  Commission  has 
determined  that  the  pubUc  interest 
would  be  served  by  granting  a  renewal, 
a  one-year  extension  of  the  license  term 
would  not  raise  any  additional  public 
interest  question.22  NBC  states  that  if 
this  proceeding  is  still  pending  when 
the  television  renewal  cycle  begins,  the 
Commission  should  adopt  the  same 
plan  it  has  proposed  for  radio  license 
and  by  rule  extend  previously  granted 
television  licenses  to  8-year  terms.^-^ 

22.  We  agree  with  these  commenters, 
and  believe  that  maintaining  the 
predictability,  administrative 
efficiencies,  and  fairness  inherent  in  the 
existing  synchronized  schedule  of 
renewal  cycles  would  serve  the  public 
interest.  We  therefore  adopt,  as 
proposed  in  the  NPRM,  an  8-year 
license  term,  to  be  implemented  as 
follows.  For  broadcast  renewal 
apphcations  granted  after  the  effective 
date  of  a  decision  in  this  proceeding,  we 
will  ordinarily  grant  the  renewed 
license  for  the  maximum  proposed  term 
of  8  years.^^  For  renewal  applications 
that  have  been  filed  as  part  of  the 
ciurent  renewal  cycle  (e.g.,  the  cycle 
beginning  October  1, 1995  for  radio 
stations,  and  October  1, 1996  for 
television  stations)  and  that  have  been 
granted  only  the  maximum  7-year  or  5- 
year  license  term  provided  under  our 
current  rules  because  they  were 
processed  prior  to  a  decision  in  this 
proceeding,  we  wrill  extend  the  already 
renewed  7-year  or  5-year  license  term 
for  such  stations  to  the  proposed  8-year 
term.  We  consequently  direct  the  staff  to 
modify  the  terms  of  such  licenses  to 
afford  these  licensees  the  newly 
authorized  8-year  term  and  to  ensiue 
synchronization  of  such  Ucenses  with 
future  renewal  cycles.  The  Commission 
adopted  a  similar  approach  in  1983 
when  it  extended  existing  common 
carrier  and  satellite  licenses  fivm  5  to  10 
years.^s  As  noted  in  that  decision,  the 


Commission's  authority  to  modify  the 
provisions  of  existing  Ucenses  by  rule 
making  had  been  upheld  on  several 
occasions.2*^  We  believe  that  this 
approach  is  consistent  with  the 
discretion  we  are  given  by  the  Telecom 
Act  to  prescribe  rules  governing  the 
period  or  periods  for  which  licenses  are 
granted  for  particular  classes  of  stations. 

IV.  Paperwork  Reduction  Act  xd  1995 
Analysis 

23.  The  decision  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  and  found  to  impose  or  propose  no 
modified  information  collection 
requirement  on  the  pubUc 

V.  Final  Regulatory  Flexibility  Analysis 

24.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  toitial  Regulatory  Flexibility 
Analysis  ("IRFA")  was  incorporated  in 
Implementation  of  Section  203  of  The 
Telecommunications  Act  of  1996 
(Broadcast  License  Terms)  Sections 
73.1020  and  74.15,  Notice  of  Proposed 
Rule  Making  in  MM  Docket  No.  96-90 
("NPRM").^''  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  NPRM  including  on  the 
IRFA.  The  Commission's  Final 
Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Order 
conforms  to  the  RFA.  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996,  Public  Law  104-121,  110 
Stat.  847  (1996)  ("CWAAA")." 

A.  Need  For  and  Objectives  of  Action  25 

25.  On  February  8, 1996,  President 
Clinton  signed  into  law  the 
Telecommimications  Act  of  1996 
("Telecom  Act").  Section  203  of  the 
Telecom  Act  modifies  the  previous 
statutory  provisions  contained  in  47 
U.S.C.  307(c)  regarding  license  terms  for 
broadcast  stations  in  two  principal 
ways.  First,  it  eliminates  the  statutory 
distinction  between  the  maximum 
allowable  license  terms  for  television 
stations  and  radio  stations.  Second, 
Section  203  provides  that  such  licenses 
may  be  for  terms  "not  to  exceed  8 
years,"  thus  increasing  the  previous 
statutory  maximum  terms  of  5  years  for 


>■  NAB  Comments  at  3;  NBC  Comments  at  3-4; 
Capital  Cities/ ABC  Reply  CommenU  at  2:  ALTV 
Reply  Comments  at  5-4. 

22  NAB  Comments  at  2-3. 

»NBC  Comments  at  3-4. 

''We  will,  as  required  by  the  Telecom  Act. 
reserve  the  right  to  grant  renewals  in  particular 
cases  for  less  than  the  maximum  term  if  the  public 
interest  would  be  served  by  such  action. 

»  See  Report  and  Order  in  CC  Docket  No.  83-371, 
53  RJt  2d  1514  (1983). 


*See,  e.g..  Committee  For  Effective  Cellular  Bales 
V.  rcc.  53  F.3d  1309  P.C.  Cir.  1995):  WBEN.  Inc.. 
V.  FCC.  396  F.2d  601  (2d  Cir.).  cerT.  denied.  393  U.S. 
914  (1968);  see  also  National  Broadcasting  Co.  v. 
United  States.  319  U.S.  190  (1943);  California 
Citizens  Band  Association  v.  United  Stales,  375 
F.2d  43  (9th  Cir.  1967),  cert,  denied,  389  U.S.  844 
(1967). 

'^Notice  of  Proposed  Bale  Making  in  MM  Docket 
No.  96-90  (Released  April  12. 1996). 

»  Subtitle  n  of  CWAAA  is  The  Small  Business 
Regulatory  Enforcement  Fairness  Act  of  1996 
(SBREFA),  codified  at  5  U.S.C  601  et  seq. 
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television  stations  and  7  years  for  radio 
stations.  The  purpose  of  this  Report  and 
Order  is  to  amend  the  Commission's 
Rules  to  conform  to  the  provision  of 
Section  203  of  the  Telecom  Act. 

B.  Significant  Issues  Raised  by  the 
Public  in  Response  to  the  Initial 
Analysis 

26.  No  comments  were  received 
specifically  in  response  to  the  IRFA 
contained  in  the  NPRM.  However, 
commenters  generally  addressed  the 
effects  of  the  proposed  rules  on 
broadcast  stations.  Most  commenters, 
including  the  National  Association  of 
Broadcasters  ("NAB"),  National 
Broadcasting  Company  ("NBC"), 
Association  of  Local  Television 
Stations.  Inc.  ("ALTV").  and  Capital 
Qties/ABC.  Inc.  ("Capital  Cities/ ABC"), 
supported  the  proposed  rules,  believing 
that  longer  license  terms  for  both  radio 
and  television  broadcast  stations  would 
reduce  the  administrative  burden  on 
broadcast  licensees.  The  Media  Access 
Project  and  the  Center  for  Media 
Education  ("MAP/CME")  opposed  die 
proposed  rules  and  supported  the 
creation  of  additional  regulatory 
requirements  on  broadcast  licensees  as 
a  prerequisite  to  allowing  longer 
broadcast  license  terms.  As  discussed  in 
Section  V  of  this  FRFA.  we  have 
addressed  these  concerns. 

C.  Description  and  Number  of  Small 
Entities  To  Which  the  Rule  Will  Apply 

i.  Definition  of  a  "Small  Business" 

27.  Under  the  RFA.  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  The  RFA. 
5  U.S.C.  601(3).  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independenUy  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  ("SBA").  According  to 
the  SBA's  regulations,  entities  engaged 
in  television  broadcasting  Standard 
Industiial  Classification  ("SIC")  Code 
4833 — Television  Broadcasting  Stations, 
may  have  a  maximum  of  $10.5  million 
in  annual  receipts  in  order  to  qualify  as 
a  small  business  concern.  ^9  Similarly, 


entities  engaged  in  radio  broadcasting. 
SIC  Code  4832 — Radio  Broadcasting 
Stations,  have  a  maximum  of  $5  million 
in  annual  receipts  to  qualify  as  a  small 
business  concern.  13  CFR  121.101  et 
seq.  This  standard  also  applies  in 
determining  whether  an  entity  is  a  small 
business  for  purposes  of  the  RFA. 

28.  Pursuant  to  5  U.S.C.  601(3).  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency  after 
consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after 
opportunity  for  pubUc  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  While  we  tentatively  believe 
that  the  foregoing  definition  of  "small 
business"  greatly  overstates  the  number 
of  radio  and  television  broadcast 
stations  that  are  small  businesses  and  is 
not  suitable  for  purposes  of  determining 
the  impact  of  the  new  rules  on  small 
television  radio  stations,  and  auxiliary 
services,  we  did  not  propose  an 
alternative  definition  in  the  IRFA.^o 
Accordingly,  for  purposes  of  this  Report 
and  Order,  we  utilize  the  SBA's 
definition  in  determining  the  number  of 
small  businesses  to  which  the  rules 
apply,  but  we  reserve  the  right  to  adopt 
a  more  suitable  definition  of  "small 
business"  as  applied  to  radio  and 


"  This  revenue  cap  appears  to  apply  to 
noncommercial  educational  television  stations,  as 
well  as  to  commercial  television  statioiu.  See 
Executive  Office  of  the  President,  Ofiice  of 
Management  and  Budget,  Standard  Industrial 
Classification  Manual  (1987),  at  283.  which 
describes  "Television  Broadcasting  Stations  (SIC 
Code  4833)  as: 


Establishments  primarily  engaged  in  broadcasting 
visual  programs  by  television  to  the  public,  except 
cable  and  other  pay  television  services.  Included  in 
this  industry  are  commercial,  religious,  educational 
and  other  television  stations.  Also  included  here  are 
establishments  primarily  engaged  in  television 
broadcasting  and  which  produce  taped  television 
program  materials. 

"We  have  pending  piroceedings  seeking 
comment  on  the  defmition  of  and  data  relating  to 
small  businesses.  In  our  Notice  of  Inquiry  in  GN 
Docket  No.  96-113  (In  the  Matter  of  Section  257 
Proceeding  to  Identify  and  Eliminate  Market  Entry 
Barriers  for  Small  Businesses),  FCC  96-216, 
released  May  21,  1996,  we  requested  commenters 
to  provide  profile  data  about  small 
telecommunications  businesses  in  particular 
services,  including  television,  and  the  market  entry 
barriers  they  encounter,  and  we  also  sought 
comment  as  to  how  to  define  small  businesses  for 
purposes  of  implementing  Section  257  of  the 
Telecommunications  Act  of  1996,  which  requires  us 
to  identify  market  entry  barriers  and  to  prescribe 
regulations  to  eliminate  those  barriers.  The 
comment  and  reply  comment  deadlines  in  that 
proceeding  have  not  yet  elapsed.  Additionally,  in 
our  Order  and  Notice  of  Proposed  Rule  Making  in 
MM  Docket  No.  96-16  (In  the  Matter  of 
Streamlining  Broadcast  EEO  Rule  and  Policies, 
Vacating  the  EEO  Forfeiture  Policy  Statement  and 
Amending  Section  1.80  of  the  Commission's  Rules 
to  Include  EEO  Forfeiture  Guidelines),  11  FCC  Red 
5154  (1996),  we  invited  comment  as  to  whether 
relief  should  be  afforded  to  stations:  (1)  Based  on 
small  suff  and  what  size  staff  would  be  considered 
sufficient  for  relief,  e.g.,  10  or  fewer  full-time 
employees;  (2)  based  on  operation  in  a  small 
market:  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force.  We  have  not 
concluded  the  foregoing  rule  making. 


television  broadcast  stations  and  to 
consider  further  the  issue  of  the  number 
of  small  entities  that  are  radio  and 
television  broadcasters  in  the  future. 
Further,  in  this  FRFA,  we  will  identify 
the  different  classes  of  small  radio  and 
television  stations  that  may  be  impacted 
by  the  rules  adopted  in  this  Report  and 
Order. 

ii.  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

29.  As  discussed  below,  we  could  not 
precisely  apply  the  foregoing  definition 
of  "small  business"  in  developing  our 
estimates  of  the  ntunber  of  small  entities 
to  which  the  rules  will  apply.  Our 
estimates  reflect  our  best  judgments 
based  on  the  data  available  to  us. 

30.  An  element  of  the  definition  of 
"small  business"  is  that  the  entity  not 
be  dominant  in  its  field  of  operation.  We 
were  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  television 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
any  television  station  fiim  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity  must  be  independenUy  owned 
and  operated.  We  attempted  to  factor  in 
this  element  by  looking  at  revenue 
statistics  for  ovtmers  of  television 
stations.  However,  as  discussed  further 
below,  we  could  not  fully  apply  this 
criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  The 
SBA's  general  size  standards  are 
developed  taking  into  accoimt  these  two 
statutory  criteria.  This  does  not 
preclude  us  bom  taking  these  factors 
into  account  in  making  our  estimates  of 
the  numbers  of  small  entities. 

31.  With  respect  to  applying  the 
revenue  cap.  the  SBA  has  defined 
"annual  receipts"  specifically  in  13  CFR 
121.104.  and  its  calculations  include  an 
averaging  process.  We  do  not  cvuxently 
require  submission  of  financial  data 
fitjm  licensees  that  we  could  use  in 
applying  the  SBA's  definition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited, 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  witii  the  SBA  definition  of 
annual  receipts. 

32.  Under  SBA  criteria  for 
determining  annual  receipts,  if  a 
concern  has  acquired  an  affiliate  or  been 
acquired  as  an  affiliate  during  the 


UMI 
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applicable  averaging  period  for 
determining  annual  receipts,  the  annual 
receipts  in  determining  size  status/ 
include  the  receipts  of  both  firms.  13 
CFR  121.104(d)(1).  The  SBA  deques 
affiUation  in  13  CFR  121.103.  In  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
wheh  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  writh  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  radio  and 
television  stations  were  affiliated  based 
on  SBA's  definitions,  we  relied  on  the 
data  bases  available  to  us  to  provide  us 
with  that  information. 

iii.  Estimates  Based  on  Census  Data 

33.  The  rules  amended  by  this  Report 
and  Order  will  apply  to  full  service 
television  and  radio  stations,  FM  and 
TV  translator  facilities,  low  power  TV 
stations  ("LPTV"),  television  and  radio 
auxihary  and  booster  facilities, 
international  broadcasting  stations, 
television  and  radio  network  auxiliary 
facilities,  and  video  microwave 
faciUties. 

34.  There  were  1,509  television 
stations  operating  in  the  nation  in 
1992."  That  number  has  remained  fairly 
constant  as  indicated  by  the 
approximately  1,550  operating 
television  broadcasting  stations  in  the 
nation  as  of  August,  1996.'2  For  1992  " 
the  number  of  television  stations  that 
produced  less  than  SIO.O  million  in 
revenue  was  1,155  estabUshments.'^ 

35.  The  rule  changes  will  also  affect 
radio  stations.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $5  milUon  in  annual  receipts  as  a 


>■  FCC  News  Release  No.  31327,  Jan.  13, 1993; 
Economics  and  Statistics  Administration.  Bureau  of 
Census,  U.S.  Department  of  Commerce,  1992 
Census  of  Transptortation,  Communications  and 
Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1,  Appendix  A-9  (1995). 

"FCC  News  Release  No.  64958,  Sept.  6. 1996. 

"Census  for  communications  establishments  are 
performed  every  five  years  ending  with  a  "2"  or 
"7".  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  31. 

^The  amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
'establishments  because  the  relevant  Census 
categories  stopped  a  $9,999,999  and  began  at 
$10,000,000.  No  category  for  SIO.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 


small  business.^'  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public.'*  Included  in  this 
industry  are  commercial  religious, 
educational,  and  other  radio  stations. ^'^ 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included.'*  However,  radio  stations 
which  are  separate  establishments  and 
are  primarily  engaged  in  producing 
radio  program  material  are  classified 
under  another  SIC  niunber.39  The  1992 
Census  indicates  that  96  percent  (5,861 
of  6,127)  of  radio  station  establishments 
produced  less  than  $5  million  in 
revenue  in  1992.**  Official  Commission 
records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992.*' 
As  of  December  1996,  official 
Commission  records  indicate  that 
12,140  radio  stations  are  currently 
operating.  *2 

36.  Thus,  the  rule  changes  will  affect 
approximately  1,550  television  stations, 
approximately  1,194  of  which  aie 
considered  small  businesses.*' 
Additionally,  the  rule  changes  will 
afi'ect  12,140  radio  stations, 
approximately  11,605  of  which  are 
small  businesses.**  These  estimates  may 
overstate  the  number  of  small  entities 
since  the  revenue  figures  on  which  they 
are  based  do  not  include  or  aggregate 
revenues  ft-om  non-television  or  non- 
radio  affiliated  companies. 

37.  We  recognize  that  the  rule  changes 
may  also  affect  minority  and  women- 
owned  stations,  some  of  which  may  be 
small  entities.  In  1995,  minorities 
owned  and  conroUed  37  (3.0%)  of  1,221 
commercial  television  stations  and  293 
(2.9%)  of  the  commercial  radio  stations 
in  the  United  States.**  According  to  the 


U.S.  Bureau  of  the  Census,  in  1987 
women  owned  and  controlled  27  (1.9%) 
of  1,342  commercial  and  non- 
commercial television  stations  and  394 
(3.8%)  of  10,244  commercial  and  non- 
commercial radio  stations  in  the  United 
States.** 

38.  The  rule  changes  also  affect  radio 
translator  and  booster  stations, 
television  translator  stations, 
experimental  radio  stations  and 
television  stations,  and  LPTV  stations. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
radio  or  television  booster  and  translator 
stations,  or  experimental  radio  or 
television  stations.  Therefore,  the 
applicable  definition  of  a  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radio  and  television 
stations.  Under  this  definition,  FM 
booster  and  translator  radio  stations  and 
experimental  radio  stations  (SIC  Code 

4832)  that  would  qualify  as  small 
businesses  would  he  those  radio 
broadcasting  facilities  with  maximum 
revenues  of  $5  million.  Similarly,  under 
this  definition,  television  translator 
stations,  television  experimental 
stations,  and  LPTV  stations  (SIC  Code 

4833)  would  be  those  television 
broadcasting  facilities  with  maximum 
revenues  of  $10.5  milUon. 

39.  There  are  currently  2,720  FM 
translator  and  booster  stations,  4,952  TV 
translator  stations,  and  1,954  LPTV 
stations  which  will  be  affected  by  the 
new  license  term  rules.*'  Neither  the 
FCC  nor  the  Department  of  Commerce 
collects  financial  information  on  these 


"13  CFR  121.201.  SIC  4832. 

'^ Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
supra  note  6,  Appendix  A-9. 

"W. 

y*u. 

*>The  Census  Bureau  counts  radio  stations 
located  at  the  same  bcility  as  one  establishment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

«•  FCC  News  Release  No.  31327.  )an..  13, 1993. 

*2FCC  News  Release.  Broadcast  Station  Totals  as 
of  December  31. 1996. 

"  We  use  the  77  percent  figure  of  TV  stations 
operating  at  less  than  $10  million  for  1992  and 
apply  it  to  the  1996  total  of  1.550  TV  stations  to 
arrive  at  1,194  stations  categorized  as  small 
businesses. 

"We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  $5  million  revenue 
from  the  Census  data  and  apply  it  to  the  12,088 
individual  station  count  to  arrive  at  11,605 
individual  stations  as  small  businesses. 

*>  Minority  Commercial  Broadcast  Ownership  in 
the  United  Sutes.  U.S.  Department  of  Commerce. 


National  Telecommunications  and  Information 
Administration.  The  Minority  Telecommunicatioas 
Development  Program  ("MTDP ')  (April  1996). 
MTDP  considers  minority  ownership  as  ownership 
of  more  than  50%  of  a  broadcast  corporation's 
stock,  voting  control  in  a  broadcast  partnership,  or 
ownership  of  a  broadcasting  property  as  an 
individual  proprietor.  Id.  The  minority  groups 
included  in  this  report  are  Black.  Hispanic.  Asian, 
and  Native  American. 

"See  Comments  of  American  Women  in  Radio 
and  Television.  Inc.  in  MM  Docket  No  94-149  and 
MM  Docket  No.  91-140.  at  4  n.4  (Sled  May  17, 
1995).  citing  Economic  Censuses.  Women-Owned 
Business,  WB87-1.  U.S.  Department  of  Commerce. 
Bureau  of  the  Census.  August  1990  (based  on  1987 
Cenus).  After  the  1987  Census  report,  the  Census 
Bureau  did  not  provide  data  by  pwrticular 
communications  services  (four-digit  Standard 
Industrial  ClassiHcation  (SIC)  Code),  but  rather  by 
the  general  two-digit  SIC  Code  for  communications 
(*48).  Consequently,  since  1987.  the  U.S.  Census 
Bureau  has  not  updated  data  on  ownership  of 
broadcast  facilities  by  women,  nor  does  the  FCC 
collect  such  data.  However,  we  sought  comment  on 
whether  the  Annual  Ownership  Report  Form  323 
should  be  amended  to  include  information  on  the 
gender  and  race  of  broadcast  license  owners. 
Policies  and  Auies  ffegarding  Minority  and  Female 
Ownership  of  Mass  Media  Facilities.  Sotice  of 
Pmposed  Halemaking,  10  FCC  Red  2788,  2797 
(1995). 

"FCC  news  release.  Broadcast  Station  Totals  as 
of  December  31.  1996. 
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broadcast  facilities.  We  will  assume  for 
present  purposes,  however,  that  most  of 
these  broadcast  facilities,  including 
LPTV  stations,  could  be  classified  as 
small  businesses.  As  we  indicated 
earlier,  96%  of  radio  stations  and  78% 
of  TV  stations  are  designated  as  small 
businesses.  Given  this  situation,  these 
stations  would  not  likely  have  revenues 
that  exceed  the  SBA  maximum  to  be 
designated  as  small  businesses. 

40.  We  have  no  compilation  of  data 
on  how  many  experimental  stations  are 
small  entities.  We  will  therefore  assimie 
that  all  are  small  entities  as  defined  by 
the  SBA.  We  believe,  however,  that  this 
assumption  greatly  overstates  the 
number  of  experimental  stations  that  are 
small  businesses  since  some  of  the 
licensees  of  experimental  stations  may 
have  aggregate  revenues  that  are  above 
the  revenue  definition  of  small 
businesses. 

iv.  Alternative  Qassification  of  Small 
Stations 

41.  An  alternative  way  to  classify 
small  radio  and  television  stations  is  by 
the  number  of  employees.  The 
Commission  currently  applies  a 
standard  based  on  the  number  of 
employees  in  administering  its  Equal 
Employment  Opportunity  ("EEO")  rule 
for  broadcasting.*^  Thus,  radio  or 
television  stations  with  fewer  than  five 
full-time  employees  are  exempted  fi-om 
certain  EEO  reporting  and 
recordkeeping  requirements.**  We 
estimate  that  the  total  number  of 


*The  Coinniission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rule  was  adopted  prior  to  the  requirement  of 
approval  by  the  Small  Business  Administration 
pursuant  to  Section  3(a)  of  the  Small  Business  Act. 
15  U.S.C.  632(a),  as  amended  by  Section  222  of  the 
Small  Business  Credit  and  Business  Opportunity 
Enhancement  Act  of  1992,  Public  Law  102-366.  sec. 
222Ib)(l).  106  Stat.  999  (1992).  as  further  amended 
by  the  Small  Business  Administration 
Raauthorization  and  Amendments  Act  of  1994. 
Public  Law  103-403.  sec.  301.  108  Stat.  4187 
(1994).  However,  this  deHnition  was  adopted  after 
public  notice  and  an  opportunity  for  comment.  See 
Report  and  Order  in  Docket  No.  18244.  23  FIX  2d 
430  (1970). 

•See.  e.g..  47  CFR  73.3612  (Requirement  to  Hie 
annual  employment  reports  on  Form  395-B  applies 
to  licensees  with  five  or  more  full-time  employees): 
First  Report  and  Order  in  Docket  No.  21474  (In  the 
Matter  of  Amendment  of  Broadcast  Equal 
Employment  Opportunity  Rules  and  FCC  Form 
395).  70  FCC  2d  1466  (1979).  The  Commission  U 
currently  considering  how  to  decrease  the 
administrative  burdens  imposed  by  the  EEO  rule  on 
small  stations  while  maintaining  the  effectiveness 
of  our  broadcast  EEO  enforcement.  Order  and 
Notice  of  Proposed  Rule  Making  in  MM  Docket  No. 
96-16  (In  the  Matter  of  Streamlining  Broadcast  EEO 
Rule  and  Policies.  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  Amending  Section  1.80  of  the 
Commission  s  Rules  to  Include  EEO  Forfeiture 
Guidelines).  11  FCC  Red  5154  (1996).  One  option 
under  consideration  is  whether  to  define  a  small 
sution  for  purposes  of  affording  such  relief  as  one 
with  ten  or  fewer  full-time  employees.  Id.  at  121. 


broadcast  stations  with  4  or  fewer 
employees  is  4,239.5« 

D.  Projected  Compliance  Requirements 
of  the  Rule 

42.  This  Report  and  Order  imposes 
compliance  with  new  license  terms  for 
broadcast  stations  in  accordance  with 
the  amended  rules  set  forth  in  the 
Report  and  Order.  Compliance  will  be 
implemented  as  follows.  For  broadcast 
renewal  applications  granted  after  the 
effective  date  of  a  decision  in  this 
proceeding,  we  will  ordinarily  grant  the 
renewed  license  for  the  maximum 
proposed  term  of  8  years.^"  For  renewal 
applications  that  have  been  filed  as  part 
of  the  current  renewal  cycle  [e.g.,  the 
cycle  beginning  October  1, 1995  for 
radio  stations,  and  October  1. 1996  for 
television  stations)  and  that  have  been 
granted  only  the  maximum  7-year  or  5- 
year  license  term  provided  under  our 
current  rules  because  they  were 
processed  prior  to  a  decision  in  this 
proceeding,  we  will  extend  the  already 
renewed  7-year  or  5-year  license  term 
for  such  stations  to  the  proposed  8-year 
term.  We  consequently  direct  the  staff  to 
modify  the  terms  of  such  licenses  to 
afford  these  licensees  the  newly 
authorized  8-year  term  and  to  ensure 
synchronization  of  such  licenses  with 
future  renewal  cycles. 

43.  The  Report  and  Order  imposes  no 
new  reporting  or  recordkeeping 
requirements.  To  the  contrary, 
broadcasters  will  have  fewer  filings  to 
make,  since  initial  license  terms  will  be 
for  longer  periods  and  renewal  filings 
will  be  made  less  fi«quently.  These 
changes  will  result  in  greater  economic 
efficiency  for  broadcasters,  especially 
those  classified  as  small  entities,  since 
administrative  burdens  on  broadcast 
licensees  will  be  reduced. 

E.  Significant  Alternatives  Considered 
Minimizing  the  Economic  Impact  on 
Small  Entities  and  Consistent  With  the 
Stated  Objectives 

44.  The  action  taken  does  not  impose 
additional  burdens  on  small  entities.  To 
the  contrary,  it  lessens  burdens  on  both 
small  and  large  entities  by  lengthening 
broadcast  license  terms  to  the  maximum 
extent  authorized  by  statute. 

45.  MAP/CME  opposes  extending 
broadcast  license  terms  to  eight  years 
because  of  concerns  about  the  potential 


'"We  base  this  estimate  on  a  compilation  of  1994 
Broadcast  Station  Annual  Employment  Reports 
(FCC  Form  395-B),  performed  by  staff  of  the  Equal 
Opportunity  Employment  Branch,  Mass  Media 
Bureau.  FCC. 

"  We  will,  as  required  by  the  Telecom  Act, 
reserve  the  right  to  grant  renewals  in  particular 
cases  for  less  than  the  maximum  term  if  the  public 
interest  would  be  served  by  such  action. 


effects  of  such  an  action  on  the  public 
interest  obligations  of  broadcasters. 
MAP/CME  believes  that  longer  license 
terms,  together  with  the  elimination  of 
comparative  renewals,  focus  on  the 
interests  of  broadcasters  and  wiU  result 
in  no  meaningful  public  review  of 
broadcasters'  performance.  MAP/CME 
also  believes  that  the  Commission 
should  extend  broadcast  license  terms 
to  the  maximum  8-year  period  only  if  it 
adds  quantitative  programming 
requirements  as  part  of  broadcasters' 
public  interest  obligations.'^ 

46.  Like  MAP/CME,  we  are  concerned 
about  the  public  interest  obligations  of 
licensees.  We  are  also  cognizant  of 
Congressional  intent  to  reduce 
regulatory  burdens  while  at  the  same 
time  providing  for  meaningful  review  of 
licensee  performance.  In  this  Report  and 
Order  we  have  addressed  these  public 
interest  and  regulatory  concerns.  On 
balance,  we  find  that  the  8-year  term 
would  serve  the  public  interest. 
Accordingly,  we  amend  our  rules  to 
provide  that  broadcast  licenses 
ordinarily  have  the  maximum  8-year 
term  authorized  under  the  Telecom  Act. 
As  stated  in  the  NPRM,  we  believe  this 
change  in  broadcast  license  terms  is 
consistent  with  the  public  interest  since 
licensees  will  continue  to  be  subject  to 
scrutiny  by  both  the  public  and  the 
Commission.  In  keeping  with  this 
concern,  we  reiterate  that  Section  203  of 
the  Telecom  Act,  as  well  as  our  revised 
rules,  explicitly  reserve  the 
Commission's  authority  to  grant 
individual  Ucenses  for  less  than  the 
statutory  maximum  if  the  public 
interest,  convenience,  and  necessity 
would  be  served  by  such  action.*' 

47.  Pursuant  to  the  RFA,  5  U.S.C. 
603(c),  we  have  considered  whether 
there  is  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  We  conclude  that  there  is  no 
adverse  economic  impact  on  such 
entities.  To  the  contrary,  extending 
broadcast  license  terms  would  benefit 
small  business  entities  (e.g.,  small  radio 
stations,  auxiliary  stations  and  LPTV 
stations),  by  reducing  the  administrative 
burdens  on  such  entities,  thereby 
allowing  them  to  operate  more 
efficiently  in  the  competitive 
marketplace. 

F.  Report  to  Congress 

48.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis  along  with  this  Report  and 
Order  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 


"SeellS-ll.supm. 
"Seel  119-12,  supra. 
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codified  at  5  U.S.C.  801(aKl)(A).  This 
FRFA  is  also  published  in  this  Federal 
Register  sununary. 

Ordering  Clauses 

49.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  154,  303,  and  307  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154,  303,  and  307, 
Sections  73.733,  73.1020,  and  74.15  of 
the  Commission's  Rules,  47  CFR  73.733, 
73.1020,  and  74.15,  are  amended  as  set 
forth  in  the  Rule  changes  section  of  this 
Federal  Register  summary. 

50.  It  is  further  ordered  that  the 
Commission  staff  take  appropriate 
administrative  actions  to  extend 
broadcast  licenses  already  granted  or 
renewed  as  part  of  the  current  renewal 
cycle  (i.e.,  the  cycle  beginning  October 
1, 1995  for  radio  stations  and  October  1, 
1996  for  television  stations),  for  the 
previously  allowable  maximum  terms, 
to  the  new  maximum  8-year  term. 

51.  It  is  further  ordered  that,  pursuant 
to  the  Contract  with  America 
Advancement  Act  of  1996,  the 
amendment  set  forth  in  the  attachment 
to  this  summary  shall  be  effective  March 
7, 1997. 

52.  It  is  further  ordered  that  the 
Secretary  of  the  Commission  shall  send 
this  Report  and  Order  to  the  Small 
Business  Administration  for  review. 

53.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

List  of  Subjects 

47  CFR  Part  73 

Radio  broadcasting.  Radio,  Television 
broadcasting,  Television. 

47  CFR  Part  74 

Radio,  Television. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Parts  73  and  74  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Fart  73  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  and  307. 

2.  Section  73.733  is  revised  to  read  as 
follows: 

§  73.733    Nonnal  license  period. 

All  international  broadcast  station 
licenses  will  be  issued  so  as  to  expire 
at  the  hoiu  of  3  a.m.  local  time  and  will  - 


be  issued  for  a  normal  period  of  8  years 
expiring  November  1. 

3.  Section  73.1020  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

{  73.1020    Station  license  period. 

(a)  Initial  licenses  for  broadcast 
stations  will  ordinarily  be  issued  for  a 
period  running  until  the~date  specified 
in  this  section  for  the  State  or  Territory 
in  which  the  station  is  located.  If  issued 
after  such  date,  it  vtill  run  to  the  next 
renewal  date  determined  in  accordance 
with  this  section.  Both  radio  and  TV 
broadcasting  stations  will  ordinarily  be 
renewed  for  8  years.  However,  if  the 
FCC  finds  that  the  public  interest, 
convenience  and  necessity  will  be 
served  thereby,  it  may  issue  either  an 
initial  license  or  a  renewal  thereof  for  a 
lesser  term.  The  time  of  expiration  of 
normally  issued  initial  and  renewal 
hcenses  will  be  3  a.m.,  local  time,  on 
the  following  dates  and  thereafter  at  8- 
year  intervals  for  radio  and  TV 
broadcast  stations  located  in: 


PART  74-EXPERIMENTAL  RADIO. 
AUXIUARY,  SPECIAL  BROADCAST 
AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  Part  74  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  307,  and 
554. 

2.  Section  74.15  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  and  paragraph  (f)  to  read 
as  follows: 

§  74.1 5    Station  license  period. 

•        •        •        *        * 

(d)  Initial  licenses  for  low  power  TV, 
TV  translator,  and  FM  translator  stations 
will  ordinarily  be  issued  for  a  period 
nmning  until  the  date  specified  in 
§  73.1020  of  this  chapter  for  full  service 
stations  operating  in  their  State  or 
Territory,  or  if  issued  after  such  date,  to 
the  next  renewal  date  determined  in 
accordance  with  §  73.1020  of  this- 
chapter.  Lower  power  TV  and  TV 
translator  station  and  FM  translator 
station  licenses  will  ordinarily  be 
renewed  for  8  years.  However,  if  the 
FCC  finds  that  the  public  interest, 
convenience  or  necessity  will  be  served, 
it  may  issue  either  an  initial  license  or 
a  renewal  thereof  for  a  lesser  term.  The 
FCC  may  also  issue  a  license  renewal  for 
a  shorter  term  if  requested  by  the 
applicant.  The  time  of  expiration  of  all 
licenses  will  be  3  a.m.  local  time,  on  the 
following  dates,  and  thereafter  to  the 
schedule  for  full  service  stations  in  their 


states  as  reflected  in  §  73.1020  of  this 
chapter: 

*        •        •        •        • 

(f)  Licenses  held  by  broadcast 
network-entities  under  Subpart  F  will 
ordinarily  be  issued  for  a  period  of  8 
years  numing  conciurently  with  the 
normal  Ucensing  period  for  broadcast 
stations  located  in  the  same  area  of 
operation.  An  appUcation  for  renewal  of 
license  (FCC  Form  313-R)  shall  be  filed 
not  later  than  the  first  day  of  the  fourth 
full  calendar  month  prior  to  the 
expiration  date  of  the  Ucense  sought  to 
be  renewed.  If  the  prescribed  deadline 
falls  on  a  nonbusiness  day,  the  cutoff 
shall  be  the  close  of  business  of  the  first 
full  business  day  thereafter. 
***** 

(FR  Doc.  97-2755  Filed  2-4-97;  8:45  ami 
BILUNO  COOE  6n2-0t-#  . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Part  1552 
[FRL-5684-1] 

Acquisition  Regulation:  Limitation  of 
Future  Contracting 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  revising  its  acquisition 
regulation  (48  CFR  Chapter  15)  to  clarify 
that  the  existing  coverage  regarding 
ineligibility  of  Headquarters  policy 
support  contractors  to  enter  into  EPA 
response  action  contracts,  unless 
otherwise  authorized  by  the  contracting 
officer,  also  renders  EPA  response 
action  contractors  ineligible  for  award  of 
Headquarters  policy  support  contracts, 
unless  otherwise  authorized  by  the 
contracting  officer. 
EFFECTIVE  DATE:  March  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ixjuise  Senzel,  U.S.  Environmental 
Protection  Agencv,  Office  of  Acquisition 
Management  (380'2F),  401  M  SU«et,  SW. 
Washington,  D.C.  20460.  Telephone: 
(202) 260-6204. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  proposed  rule  was  published  in 
the  Federal  Register  (61  FR  57623)  on 
November  7, 1996,  providing  for  a  60- 
day  comment  period. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  rule.  No  comments  were 
received. 
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B.  Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  was  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 

C  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 

D.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  rule  does 
not  exert  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
under  the  rule  impose  no  reporting, 
record-keeping,  or  any  compliance 
costs.  Therefore,  no  regulatory 
flexibility  analysis  was  prepfired. 

E.  Unfunded  Mandates 

This  rule  will  not  impose  unfunded 
mandates  on  state  or  local  entities,  or 
others. 

F.  Regulated  Entities 

EPA  contractors  are  entities 
potentially  affected  by  this  action. 
Specifically,  those  entities  competing 
under  solicitations  for  negotiated 
procurements  will  be  affected. 


Categofy 

Regulated  entity 

Industry 

EPA  Contractors. 

List  of  Subjects  in  48  CFR  Part  1552 

Government  procurement. 
Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citation  for  part  1552 
continues  to  read  as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C  486(c). 

2.  Section  1552.209-74  is  amended  by 
revising  the  clause  heading  and 
redesignating  paragraphs  (e),  (f).  (g),  (h), 
and  (i)  as  (0,  (g),  (h).  (i),  and  (j),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

1552.209-74    Limitation  of  future 
contracting. 


Limitation  of  Future  Q>ntracting 
(ARCS)  (Nfar  1997) 


for  the  analysis  and  development  df 
regulatioas,  policies,  or  guidance  that  govern, 
affiect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  otherwise  authorized 
by  the  Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 

*  *         *         »         • 

3.  Section  1552.209-74,  Alternate  I  is 
amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  ({),  (g),  (h), 
and  (i)  as  (f),  (g).  (h),  (i),  and  (j),  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  I  (TCRR)  (Mar  1997) 

*  •        •        •        • 

(e)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA's  performance  of  Superfund 
Headquarters  policy  work,  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  otherwise  authorized 
by  the  Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technicai 
and  Analytical  support  contracts. 

*  *         *         *         » 

4.  Section  1552.209-74,  Alternate  11  is 
amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
and  (i)  as  (f),  (g),  (h).  (i),  and  (j).  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  U  (TAT)  (Mar  1997) 


(e)  The  Contractor  and  any  «ibcontractors, 
during  the  life  of  this  contract,  shall  be 
Ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA's  performance  of  Superfund 
Headquarters  policy  work  including  support 


(e)  The  Contractor  and  any 
subcontractors,  during  the  life  of  this 
contract,  shall  be  ineligible  to  enter  into 
an  EPA  contract  or  a  subcontract  under 
an  EPA  contract,  which  supports  EPA's 
performance  of  Superfund  Headquarters 
pohcy  work,  including  support  for  the 
analysis  and  development  of 
regulations,  policies,  or  guidance  that 
govern,  affect,  or  relate  to  the  conduct 
of  response  action  activities,  unless 
otherwise  authorized  by  the  Contracting 
Officer.  Examples  of  such  contracts 
include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund 
Technical  and  Analytical  support 
contracts. 
*        *        *  ■      »        * 

5.  Section  1552.209-74,  Alternate  III 
is  amended  by  revising  the  heading  and 
redesignating  paragraphs  (c),  (d),  (e), 
and  (f)  as  (d),  (e),  (f),  and  (g),  and  by 


adding  a  new  paragraph  (c)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  m  (ESAT)  (Mar  1997) 

*  *        •        •        » 

(c)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA's  performance  of  Superfund 
Headquarters  policy  work,  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  otherwise  authorized 
by  the  Contracting  Officer.  Examples  of  such 
contracts  include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 

*  »         »         *         * 

6.  Section  1552.209-74,  Alternate  IV 
is  amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
and  (i)  as  (f).  (g).  (h).  (i).  and  (j).  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

Limitation  of  Future  Contracting 
Alternate  IV  (TES)  (Mar  1997) 

*  •        *        *        » 

(e)  The  Contractor  and  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA's  performance  of  Superfund 
Headquarters  policy  work  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  authorized  bv  the 
Contracting  Officer  Examples  of  such 
contracts  include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
support  contracts,  and  Superfund  Technical 
and  Analytical  support  contracts. 

*  *         •         *         * 

7.  Section  1552.209-74.  Alternate  VI 
is  amended  by  revising  the  heading  and 
redesignating  paragraphs  (e),  (f),  (g),  (h), 
(i),  and  (j)  as  (f),  (g),  (hi,  (i),  (j),  and  (k), 
and  by  adding  a  new  paragraph  (e)  to 
read  as  follows: 

1552.209-74  LIMTTA'nON  OF  FUTURE 
CONTRACTING  ALTERNATE  VI  (SITE 
SPEanC)  (MAR  1997) 

»        »        *        •        »    ■ 

(e)  The  Contractorand  any  subcontractors, 
during  the  life  of  this  contract,  shall  be 
ineligible  to  enter  into  an  EPA  contract  or  a 
subcontract  under  an  EPA  contract,  which 
supports  EPA's  performance  of  Superfund 
Headquarters  policy  work  including  support 
for  the  analysis  and  development  of 
regulations,  policies,  or  guidance  that  govern, 
affect,  or  relate  to  the  conduct  of  response 
action  activities,  unless  authorized  by  the 
Contracting  Officer  Examples  of  such 
contracts  include,  but  are  not  limited  to, 
Superfund  Management  and  Analytical 
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support  contracts,  and  Superfund  Technical . 
and  Analytical  support  contracts. 

***** 

Dated:  January  27, 1997. 
Diane  M.  Balderaon, 

Acting  Director,  Office  of  Acquisition 

Management. 

[FR  Doc.  97-2846  Filed  2-4-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  ar\d  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  niaking  prior  to  the  adoption  of  the  final 
mtes. 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Ooclwt  No.  9fr-NM-123-AD] 

RIN  2120-AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  S.A. 
(CASA)  Model  C-212  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  appUcable  to  all 
CASA  C-212  series  airplanes.  This 
proposal  would  require  the 
implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  inspections 
or  by  revising  the  maintenance 
inspection  program  to  include  such  a 
program.  This  proposal  is  prompted  by 
reports  of  incidents  involving  corrosion 
and  fatigue  cradling  in  transport 
category  airplanes  that  are  approaching 
or  have  exceeded  their  economic  design 
goal:  these  incidents  have  jeopardized 
the  airworthiness  of  the  affected 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
degradation  of  the  structural  capabilities 
of  the  airplane  due  to  the  problems 
associated  with  corrosion. 
DATES:  Comments  must  be  received  by 
March  17, 1997.  • 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
123-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid,  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubHc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  steimped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  9fr-NM-123-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtfiin  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-123-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion:  Background 

In  April  1988,  a  high-cycle  transport 
category  airplane  (specifically,  a  Boeing 


Model  737)  was  involved  in  an  accident 
in  which  the  airplane  suffered  major 
structural  damage  during  flight. 
Investigation  of  this  accident  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 
Subsequent  inspections  conducted  by 
the  operator  on  other  high-cycle 
transport  category  airplanes  in  its  fleet 
revealed  that  other  airplanes  had 
extensive  fatigue  cracking  and 
corrosion. 

Prompted  by  the  data  gained  from  this 
accident,  the  FAA  sponsored  a 
conference  on  aging  airplanes  in  June 
1988,  which  was  attended  by 
representatives  from  the  aviation 
industry  and  airworthiness  authorities 
from  aroimd  the  world.  It  became 
obvious  that,  because  of  the  tremendous 
increase  in  air  travel,  the  relatively  slow 
pace  of  new  airplane  production,  and 
the  apparent  economic  feasibility  of 
continuing  to  operate  older  technology 
airplanes  rather  than  retire  them, 
increased  attention  needed  to  be 
focused  on  the  aging  airplane  fleet  and 
maintaining  its  continued  operational 
safety. 

The  Air  Transport  Association  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
agreed  to  undertake  the  task  of 
identifying  and  implementing 
procedures  to  ensure  the  continued 
structural  airworthiness  of  aging 
transport  category  airplanes.  An 
Airworthiness  Assurance  Working 
Group  (AAWG)  was  established  in 
August  1988,  with  members 
representing  aircraft  manufacturers, 
operators,  regulatory  authorities,  and 
other  aviation  industry  representatives 
worldwide.  The  objective  of  the  AAWG 
was  to  sponsor  groups  to: 

1 .  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 
fleet,  to  be  recommended  for  mandatory 
modification  of  aging  airplanes; 

2.  Develop  corrosion-directed 
inspections  and  prevention  programs; 

3.  Review  the  adequacy  of  each 
operator's  structural  maintenance 
program; 

4.  Review  and  update  the 
Supplemental  Inspection  Docmnents 
(SID);  and 

5.  Assess  repair  quality. 

Development  of  Relevant  Service 
Document 

CASA  has  completed  its  work  on  Item 
2  and  has  developed  a  baseline  program 
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for  controlling  corrosion  on  the  CASA 
Model  C-212  fleet.  The  program  is 
contained  in  CASA  Document  CPCP  C- 
212-PVOl,  "C-212  Corrosion 
Prevention  and  Control  Program 
Docvunent."  dated  March  31, 1995. 
(Hereafter,  this  publication  is  referred  to 
as  "the  Document.")  The  Direccion 
General  de  Aviacion  (E)GAC),  which  is 
the  airworthiness  authority  for  Spain, 
classified  this  Document  as  mandatory 
and  issued  Spanish  Airworthiness 
Directive  01/96,  dated  April  30, 1996,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Spain. 

Detailed  Description  of  the  Document 

Section  2  of  the  Dociunent  defines 
three  levels  of  corrosion:  Level  1 
corrosion  is  that  which  does  not  exceed 
certain  limits;  Level  2  corrosion  is  that 
which  exceeds  those  limits;  and  Level  3 
corrosion  is  significant  corrosion  which 
is  potentially  an  urgent  airworthiness 
concern. 

Section  4  of  the  Dociunent  provides 
general  rules  for  developing  and 
applying  a  corrosion  prevention  and 
control  program.  Among  other  things, 
these  guidelines  provide  an  outline  of 
the  baseline  program,  a  general 
description  of  "Implementation  Ages" 
and  (repetitive)  "Intervals."  and 
description  of  situations  necessitating  a 
fleet  inspection. 

Section  5  addresses  establishing  a 
"baseline  program,"  whose  main 
objective  is  to  control  corrosion  to  a 
Level  1  or  better.  Specifically: 

Section  5.1.  describes  the  procedures 
that  entail  each  of  the  corrosion 
inspections  to  be  accomplished  in  each 
area  of  the  airplane  zones  as  part  of  the 
baseline  program.  As  defined  in  this 
section,  a  "corrosion  inspection" 
includes,  among  other  actions: 

a.  Gaining  access  for  inspection, 

b.  Performing  the  actual  inspection  for 
corrosion, 

c.  Removing  corrosion, 

d.  Clearing  blocked  drains,  and 

e.  Applying  corrosion  inhibitors  and/ 
or  water  displacement  fluid. 

Section  5.2.  describes  the  baseline 
program  instructions,  including  an 
explanation  of  the  form  used  to  describe 
the  program  and  a  definition  of  the 
"levels  of  inspection"  to  be 
accomplished.  The  different  inspection 
levels  defined  are:  General  Visual 
Inspection  (GVI),  Detailed  Insp>ection 
(DET),  and  Special  Detailed  Inspection 
(SDET). 

Section  5.3.  contains  the  baseline 
corrosion  and  prevention  and  control 
program,  including  description  of  each 
airplane  zone,  description  of  the  areas  of 
each  airplane  zone  to  be  inspected,  the 


inspection  level,  the  Implementation 
Age  (LA),  and  the  (repeat)  Interval. 
Unless  othervdse  indicated,  the 
inspections  of  each  aircraft  zone  are 
required  on  all  CASA  Model  C-212 
series  airplanes  whose  age  has  reached 
or  exceeded  the  lA  specified  for  that 
area.  For  airplanes  that  have  not  reached 
or  exceeded  the  lA  of  the  specific  area, 
the  particular  inspection  has  to  be 
performed  before  the  airplane  has 
reached  the  lA  for  the  specific  area,  or 
before  the  (repeat)  Interval  of  the 
inspection  area  is  exceeded.  For 
airplanes  that  have  already  reached  or 
exceeded  the  lA  of  the  specific  area,  the 
particular  inspection  has  to  be 
performed  before  the  (repeat)  Interval  of 
the  inspection  is  exceeded. 

Section  6  of  the  Dociunent  includes  a 
flow  diagram  that  provides  guidance  for 
determining  the  level  of  corrosion    ' 
detected  during  the  required  inspections 
of  airplane  zones. 

Section  7  of  the  Document  estabUshes 
the  procedures  for  reporting  to  CASA 
the  results  of  the  inspections  conducted 
under  the  corrosion  prevention  and 
control  program. 

Section  8  of  the  Document  contains  a 
glossary  of  terms  and  definitions.  The 
Document  also  contains  appendices  that 
provide  guidelines  for  evaluating 
corrosion  damage. 

FAA's  Conclusion 

This  airplane  model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Proposed  Requirements 
of  the  Rule 

Since  corrosion  is  Ukely  to  exist  or 
develop  on  airplanes  of  this  type  design, 
an  AD  is  proposed  which  would  require 
adoption  of  a  corrosion  prevention  and 
control  program  that  is  equivalent  to  or 
better  than  the  program  specified  in  the 
Dociunent  previously  described. 
Operators  would  be  permitted  to 
accomplish  this  either  by  performing 
the  specific  inspections  described  in  the 
Document  (the  "task-by-task  method"), 
or  by  revising  their  FAA-approved 
maintenance  program  to  include  such  a 
program. 


Paragraph  (a):  Option  1,  The  Tuk-by- 
Task  Method 

Paragraph  (a)  of  the  proposal  sets 
forth  the  proposed  compliance  times  for 
the  initial  corrosion  inspections  of  each 
area  of  the  affected  airplane  zones. 
These  compliance  times  are  measured 
from  a  date  one  year  after  the  efl'ective 
date  of  the  final  rule.  (The  proposed 
compliance  times  are  consistent'with 
those  of  other  similar  AD's  that  the  FAA 
has  issued  on  this  subject.)  Generally, 
operators  would  be  required  to  complete 
the  initial  inspection  before  reaching  the 
LA  for  the  area,  as  detailed  in  the 
Dociunent.  The  ins{>ection  would  be 
required  to  be  repeated  at  a  time  interval 
not  to  exceed  the  (repeat)  Interval  for 
that  area,  as  detailed  in  the  Document. 

Paragraph  (a)  includes  paragraph 
(a)(l)(iv),  which  states  that,  once  the 
initial  compliance  period  has  been 
established  for  each  airplane  area, 
accomplishment  of  the  initial 
inspections  by  each  operator  must  occur 
at  a  minimum  rate  equivalent  to  one 
airplane  p>er  year,  beginning  one  year 
after  the  effective  date  of  the  final  rule. 
The  FAA  recognizes  that  this  may  cause 
a  hardship  on  some  small  operators;  in 
those  circumstances,  the  FAA 
anticipates  evaluating  requests  for 
adjustment  to  the  implementation  rate 
on  a  case-by-case  basis  under  the 
provisions  of  paragraph  (h)  of  the 
proposed  rule.  (A  note  to  this  eflect  is 
included  in  the  proposal.) 

Operators  should  note  that  the 
proposal  does  not  contain  a  paragraph 
sp>ecifically  to  address  repair  actions. 
The  FAA  considers  that  any  repairs 
would  be  carried  out  necessarily  as  a 
part  of  each  inspection  action,  as  it  is 
defined  in  the  Document.  As  discussed 
previously,  the  procedures  that  entail  a 
"corrosion  inspection,"  as  defined  in 
Section  5.1.  of  the  Document,  include 
not  only  the  inspection  itself,  but  any 
necessary  repairs,  apphcation  of 
corrosion  inhibitors,  and  other  follow- 
on  procedures,  as  well.  Paragraph  (a) 
contains  a  note  to  reference  the  portion 
of  the  Document  that  defines  an 
inspection,  and  to  emphasize  the 
importance  of  these  corrective  actions. 

Paragraph  (b):  Option  2,  Revising  the 
Maintenance  Program 

Paragraph  (b)  of  the  proposal  provides 
for  an  optional  method  of  complying 
with  the  rule.  In  lieu  of  performing  the 
task-by-task  requirements  proposed  in 
paragraph  (a),  operators  may  revise  their 
FAA-approved  maintenance/inspection 
programs  to  include  the  corrosion 
prevention  and  control  program  defined 
in  the  Document  or  an  equivalent 
program  approved  by  the  FAA. 
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Recordkeeping  Under  Option  2 

Paragraph  (b)  also  would  require  that, 
subsequent  to  the  accomplishment  of 
the  initial  inspection,  any  extensions  of 
the  repeat  inspection  Intervals  specified 
in  the  Document  must  be  approved  by 
theFAA. 

Any  operator  electing  to  comply  with 
proposed  paragraph  (b)  would  be 
permitted  to  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  Federal  Aviation 
Regulations  (FAR)  section  91.417  or 
section  121.380,  provided  it  is  approved 
by  the  FAA  and  is  included  in  a 
revision  to  the  FAA-approved 
maintenance/inspection  program.  In 
response  to  questions  raised  previously 
concerning  recordkeeping  and  record 
retention  requirements  as  they  relate  to 
the  programmatic  approach  proposed  in 
this  AD  action  and  other  similar 
proposals  that  have  been  issued 
applicable  to  other  airplane  models,  the 
FAA  offers  the  following: 

Sections  91.41 7(a)(2)(v)  and 
121.380(a)(2)(v)  of  the  FAR  require  that 
a  record  be  made  of  the  current  status 
of  applicable  AD's.  With  regard  to 
proposed  paragraph  (b),  such  a  record 
would  be  required  to  be  made  when  the 
maintenance/inspection  program  is 
revised  to  incorporate  the  program 
specified  in  the  Document;  at  that  time, 
paragraph  (b)  of  the  AD  would  be  fully 
complied  with.  Regarding  paragraphs 
(d)  through  (g)  of  this  proposal,  those 
paragraphs  would  impose  separate 
requirements;  therefore,  except  as 
discussed  belo«v,  separate  entries  would 
have  to  be  made  to  reflect  compliance 
with  each  of  those  paragraphs. 

Section  121.380(a)(2)(iv)  of  the  FAR 
concerns  recording  "the  identification 
of  the  ciurent  inspection  status  of  the 
aircraft."  Section  91.417(a)(2)(iv) 
contains  a  similar  requirement.  Because 
proposed  paragraph  (b)  would  require 
operators  to  revise  their  maintenance/ 
insj)ection  program  to  include  the 
program  specified  in  the  Dociunent, 
each  operator's  program  would  be 
required  to  identify  each  inspection 
(e.g.,  "C"  check)  at  which  each 
inspection  specified  in  the  Document 
will  be  performed  on  each  airplane.  By 
recording  the  ciurent  inspection  status 
of  each  airplane,  and  by  maintaining  a 
cross-reference  system  between  these 
records  and  the  maintenance/inspection 
program  revision,  it  will  be  possible  to 
determine  the  ciurent  status  of  each 
required  inspection  on  each  airplane. 
Once  this  cross-reference  system  has 
been  established,  this  recording 
provision  of  FAR  sections  91  and  121 
requires  no  additional  recording  beyond 


what  would  otherwise  be  required 
normally. 

Section  121.380(a)(1)  of  the  FAR 
concerns  "records  necessary  to  show 
that  all  requirements  for  the  issuance  of 
an  airworthiness  release  under  FAR 
section  121.709  have  been  met."  Section 
91.417(a)(1)  contains  a  similar 
requirement.  These  are  also  referred  to 
as  "dirty  fingerprint  records."  This 
provision  of  sections  91  and  121 
requires  most  of  the  recording  that 
would  result  bom  this  proposed  AD. 
Each  time  an  inspection  is  performed  in 
accordance  with  the  corrosion 
prevention  and  control  program,  the 
operator  would  be  required  to  make  a 
"dirty  fingerprint"  record  of  the  task, 
identifying  what  actions  were 
accomplished.  It  should  be  noted, 
however,  that  these  records  are  not 
different  from  the  records  made  for  any 
other  actions  taken  under  the  operator's 
maintenance/inspection  program. 
In  addition  to  the  record  making 
requirements,  discussed  above,  sections 
91  and  121  of  the  FAR  impose 
requirements  for  record  retention: 
FAR  sections  121.380(b)(1)  and 
91.417(b)(1)  require  that  the  "dirty 
fingerprint"  records  be  retained  until 
the  work  is  repeated  or  superseded  by 
other  work,  or  for  one  year  after  the 
work  is  performed.  Therefore,  most  of 
the  records  resulting  fwm  this  proposed 
AD  would  not  have  to  be  retained 
indefinitely.  However,  such  retention 
might  facilitate  subsequent  transfers,  or 
substantiate  requests  for  repetitive 
interval  escalations,  and  therefore,  may 
be  in  the  operator's  interest. 

Section  121.380(b)(2)  requires  that  the 
records  specified  in  paragraph 
121.380(a)(2)  (current  status  of  AD's  and 
current  inspection  status)  be  retained 
and  transferred  with  the  airplane  at  the 
time  it  is  sold.  Section  91.417(b)(2) 
contains  a  similar  requirement. 

These  recording  requirements  are  not 
considered  to  be  unduly  burdensome 
and  are  considered  the  minimum 
necessary  to  enable  the  cognizant  FAA 
Maintenance  Inspector  to  perform 
proper  surveillance  and  to  ensure  that 
the  objectives  of  the  proposed  rule  are 
being  fulfilled. 

However,  because  of  the  numerous 
concerns  expressed  previously  by 
operators  regarding  the  recordkeeping 
obligations  imposed  by  section  121.380 
with  regard  to  similar  rulemaking  on 
corrosion  prevention  and  control 
programs,  the  FAA  has  included  in  this 
proposal  certain  provisions  for 
alternative  recordkeeping  methods. 
Proposed  paragraph  {b)(l)  would 
provide  for  the  development  and 
implementation  of  such  alternative 
methods,  which  must  be  approved  by 


the  FAA.  For  example,  operators  may 
choose  to  submit  proposals  to  record 
compliance  with  paragraphs  (d)  through 
(g)  of  the  AD  by  a  means  other  than  they 
normally  use  to  record  AD  status.  [The 
FAA  has  developed  guidance  material 
that  will  contain  information  to  be 
considered  by  FAA  Principal 
Maintenance  Inspectors  (PMI)  when 
reviewing  proposals  for  alternative 
recordkeeping  methods.]. 

Paragraph  (c):  Increasing  Inspection 
Intervals 

Paragraph  (c)  of  the  proposal  provides 
for  increasing  the  lA  or  (repeat)  Interval 
by  up  to  10%  (but  not  to  exceed  3 
months)  in  order  to  accommodate 
unanticipated  scheduling  requirements. 
Operators  would  be  required  to  inform 
the  FAA  within  30  days  of  such 
increases. 

This  provision  is  intended  to  provide 
flexibility  to  operators  in  the 
maintenance  scheduling  of  individual 
airplanes  on  a  case-by-case  basis.  It  is 
not  intended  to  allow  operators  to 
escalate  repetitive  inspection  intervals 
for  their  entire  fleets. 

Paragraph  (d):  Reporting  Requirements 

Paragraph  (d)(1)  of  the  proposal  sets 
forth  the  reporting  actions  that  are 
necessary  to  be  accomplished  when 
Level  3  corrosion  is  determined  to  exist 
on  an  airplane  in  the  operator's  fleet,  the 
operator  would  be  required  to 
accomplish  one  of  the  following  actions 
within  7  days  after  such  a  determination 
is  made: 

1.  submit  a  report  of  the 
determination  to  the  FAA  and  conduct 
the  relevant  corrosion  inspection  in  the 
affected  area  on  the  remainder  of  the 
Model  C-212  series  airplanes  in  the 
operator's  fleet  (within  the  7-day 
period);  or 

2.  submit,  for  approval  by  the  FAA, 
either: 

— A  proposed  schedule  for  performing 
the  relevant  corrosion  inspection  in 
the  affected  area  on  the  remainder  of 
the  operator's  Model  C-212  series 
fleet;  or 
— Data  substantiating  that  the  Level  3 
corrosion  was  an  isolated  occurrence. 
Paragraph  (d)(2)  of  the  proposal 
specifies  that  the  FAA  may  impose 
schedules  different  bom  what  an 
operator  has  proposed  under  paragraph 
(d)(1),  if  it  is  found  that  changes  are 
necessary  to  ensure  that  any  other  Level 
3  corrosion  in  the  operator's  Model  C- 
212  series  fleet  is  detected  in  a  timely 
manner. 

Paragraph  (d)(3)  of  the  proposal 
would  require  that,  within  the  time 
schedule  approved  by  the  FAA,  the' 
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operator  must  accomplish  the 
inspections  in  the  affected  areas  on  the 
remaining  airplanes  in  its  Model  C-212 
series  fleet  to  ensure  that  any  other 
Level  3  corrosion  is  detected. 

Paragraph  (e):  Procedures  for  Adjusting 
the  Program 

Paragraph  (e)  would  require  that, 
upon  finding  corrosion  exceeding  Level 
1  during  a  repetitive  inspection,  an 
operator  must  adjust  its  program  to 
ensure  that  future  corrosion  findings  are 
limited  to  Level  1  or  better.  Where 
corrective  action  is  necessary  to  reduce 
corrosion  to  Level  1  or '  etter,  an 
operator  roust  submit  a  proposal  for  a 
means  of  corrective  action  for  the  FAA's 
approval  within  30  days  after  the 
determination  of  corrosion  is  made. 
That  means,  approved  by  the  FAA,  must 
then  be  implemented  to  reduce  future 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

With  regard  to  paragraph  (e),  it  should 
be  noted  that  if  corrosion  is  found  and 
it  is  not  considered  representative  of  the 
operator's  fleet,  no  further  corrective 
action  may  be  necessary,  since  a  means 
to  reduce  any  corrosion  to  Level  1  or 
better  will  have  already  been 
implemented  in  the  operator's  program 
in  accordance  with  proposed  paragraph 
(a)  or  (b).  For  example,  if  a  finding  of 
corrosion  is  attributable  to  a  particular 
spill  of  merciury  or  other  unique  event, 
or  if  corrosion  is  found  on  an  airplane 
recently  acquired  fix)m  another  operator, 
the  means  specified  in  the  existing 
program  may  be  adequate  for  controlling 
corrosion  in  the  remainder  of  the 
operator's  fleet.  Similarly,  if  an  operator 
has  already  implemented  means  to 
reduce  corrosion  in  an  airplane  area 
based  on  previous  findings,  no 
additional  corrective  action  may  be 
necessary.  In  reviewing  the  reports 
submitted  in  accordance  with  the  AD, 
the  FAA  will  monitor  the  effectiveness 
of  the  operator's  means  to  reduce 
corrosion.  If  the  FAA  determines  that  an 
operator  has  failed  to  implement 
adequate  means  to  reduce  corrosion  to 
Level  1  or  better,  appropriate  action  will 
be  taken  to  ensure  compliance  with  this 
paragraph. 

Paragraph  (f):  Provisions  Regarding 
Newly  Acquired  Airplanes 

Paragraph  (f)  of  the  proposal  concerns 
adding  airplanes  to  an  operator's  fleet, 
and  the  procedures  that  must  be 
followed  with  regard  to  corrosion 
prevention  and  control.  This  paragraph 
differentiates  between  procedures 
applicable  to  added  airplanes  that 
previously  were  maintained  in 
accordance  with  this  AD  and  those  that 
were  not  so  maintained.  For  airplanes 


that  previously  have  been  maintained  in 
accordance  with  the  proposed 
requirements  of  this  AD  action,  the  first 
inspection  in  each  airplane  area  to  be 
performed  by  the  new  operator  would 
be  required  to  be  performed  in 
accordance  with  either  the  previous 
operator's  or  the  new  operator's 
inspection  schedule,  whichever  would 
result  in  the  earlier  accomplishment 
date  for  that  task.  For  airplanes  that 
have  not  been  maintained  in  accordance 
with  the  proposed  requirements  of  this 
AD  action,  the  first  inspection  in  each 
airplane  area  to  be  performed  by  the 
new  operator  would  be  required  to  be 
performed  before  the  airplane  is  placed 
in  service,  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

With  regard  to  the  requirements  of 
paragraph  (f),  the  FAA  considers  it 
essential  that  operators  ensure  that 
transferred  airplanes  are  inspected  in 
accordance  with  the  baseline  corrosion 
prevention  and  control  program  on  the 
same  basis  as  if  there  were  continuity  in 
ownership.  Scheduling  of  the 
inspections  for  each  airplane  must  not 
be  delayed  or  postponed  due  to  a 
transfer  of  ownership;  in  some  cases, 
such  postponement  could  continue 
indefinitely  if  an  airplane  is  transferred 
frequently  from  one  owoier  to  another. 
The  proposed  rule  would  require  that 
the  specified  procedures  be 
accomplished  before  any  operator 
places  into  service  any  airplane  subject 
to  the  requirements  of  the  proposed  AD. 

Paragraph  (g):  Reporting  Level  2  and 
Level  3  Corrosion  Findings 

Paragraph  (g)  of  the  proposal  would 
require  that  reports  of  Level  2  and  Level 
3  corrosion  be  submitted  to  CASA 
within  certain  time  periods  after  such 
corrosion  is  detected.  Operators  are  not 
relieved,  however,  fitim  reporting 
corrosion  findings  as  required  by  FAR 
section  121.703  (14  CFR  121.703). 

Cost  Impact 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  It  would  take  an  average 
of  approximately  7  work  hours  per 
inspection  to  accomplish  the 
inspections  of  the  59  airplane  areas 
called  out  in  the  Document;  this 
represents  a  total  average  of  413  work 
hours.  The  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  over  a  4-year  average 
inspection  cycle  is  estimated  to  be 
$1,015,980,  or  $24,780  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  unrealistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  most 
prudent  operators  would  accomplish 
the  required  actions  even  if  they  were 
not  reouired  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomplished  for  this  proposed 
AD.  As  a  matter  of  law.  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Therefore,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  this  proposal  would  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

.  For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  EXJT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
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economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CASA:  Docket  96-NM-123-AD. 

Applicability:  All  Model  C-212  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  references  CASA 
Dociunent  Number  CPCP  C-212- 
PVOl  ."Corrosion  Prevention  and  Control 
Program  Document,"  dated  March  31, 1995, 
for  inspections,  compliance  times,  and 
reporting  requirements.  In  addition,  this  AD 
specifies  inspection  and  reporting 
requirements  beyond  those  included  in  the 
Document.  Where  there  are  differences 
between  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FAA"  is  defined  differently  for 
different  operators,  as  follows: 
— For  those  operators  complying  with 
paragraph  (a).  OPTION  l,  of  this  AD.  the 
FAA  is  defined  as  "the  Manager  of  the 
Standardization  Branch,  A,NM-113,  FAA, 
Transport  Airplane  Directorate." 
— For  those  Ofjerators  operating  under 
Federal  Aviation  Regulations  (FAR)  part 
121  or  129  (14  CFR  part  121  or  part  129), 
and  complying  with  paragraph  (b), 
OPTION  2.  of  this  AD.  the  FAA  is  defined 
as  "the  cognizant  Principal  Maintenance 
Inspector  (PMl)." 
— For  those  operators  operating  under  FAR 
part  91  or  125  (14  CFR  part  91  or  part  125). 
and  complying  with  paragraph  (b), 
OPTION  2.  of  this  AD.  the  FAA  is  defined 
as  "the  cognizant  Maintenance  Inspector  at 
the  appropriate  FAA  Flight  Standards 
office." 


To  prevent  degradation  of  the  structural 
capabilities  of  the  airplane  due  to  the 
problems  associated  with  corrosion  damage, 
accomplish  the  following: 

(a)  Option  1  Except  as  provided  in 
paragraph  (b)  of  this  AD:  Complete  each  of 
the  corrosion  inspections  specified  in  section 
5.3  of  CASA  Document  Number  CPCP  C- 
212-PVOl,  "Corrosion  Prevention  and 
Control  Program  Document,"  dated  March 
31, 1995  (hereafter,  referred  to  as  "the 
Document),  in  accordance  with  the 
procedures  defi'ned  in  the  Document  and  the 
schedule  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD. 

Note  3:  A  "corrosion  inspection"  as 
defined  in  Section  5.1.  of  the  Document 
includes,  among  other  things,  gaining  access 
for  inspection,  jjerforming  the  actual 
inspiection  for  corrosion,  removing  corrosion, 
clearing  blocked  drains,  applying  corrosion 
inhibitors  and/or  water  displacement  fluid, 
and  other  follow-on  actions. 

Note  4:  Corrosion  inspections  completed  in 
accordance  with  the  Document  before  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion 
inspection  requirements  of  paragraph  (a)(1) 
of  this  AD. 

Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed  when 
performing  a  Special  Detailed  Inspection 
(DET).  in  accordance  with  Section  5.3  of  the 
Document,  the  standards  and  procedures 
used  must  be  acceptable  to  the  FAA 
Administrator  in  accordance  with  FAR 
section  43.13  (14  CFR  section  43.13). 

(1)  Complete  the  initial  corrosion 
inspection  of  each  area  of  each  airplane  zone 
specified  in  Section  5.3  of  the  Document  as 
follows: 

(i)  For  airplane  areas  that  have  not  yet 
reached  the  "Implementation  Age"  (lA)  as  of 
one  year  after  the  effective  date  of  this  AD, 
initial  compliance  must  occur  no  later  than 
the  lA  plus  the  (repeat)  "Interval." 

(ii)  For  airplane  areas  that  have  exceeded 
the  lA  as  of  one  year  after  the  effective  date 
of  this  AD,  initial  compliance  must  occur 
within  the  (repeat)  Interval  for  the  area, 
measured  from  a  date  one  year  after  the 
effective  date  of  this  AD. 

(iii)  For  airplanes  that  are  15  years  or  older 
as  of  one  year  after  the  effective  date  of  this 
AD.  initial  compliance  must  occur  for  all 
airplane  areas  within  one  (repeat)  Interval,  or 
within  4  years,  measured  from  a  date  one 
year  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(iv)  Notwithstanding  paragraphs  (a)(i)(i), 
(a)(l)(ii).  and  (a)(l)(iii),  in  all  cases,  once  the 
initial  compliance  period  has  been 
established  for  each  airplane  area, 
accomplishment  of  the  initial  corrosion 
inspections  by  each  operator  must  occur  at  a 
minimum  rate  equivalent  to  one  airplane  per 
year. 

Note  8:  This  minimum  rate  requirement 
may  cause  a  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provision  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  inspection  at  a 
time  interval  not  to  exceed  the  (repeat) 


Interval  specified  in  the  Document  for  that 
inspection. 

(b)  Option  2.  As  an  alternative  to  the 
requirements  of  paragraph  (a)  of  this  AD: 
Prior  to  one  year  after  the  effective  date  of 
this  AD,  revise  the  FAA-approved 
maintenance/inspection  program  to  include 
the  corrosion  prevention  and  control  program 
specified  in  the  Document;  or  to  include  an 
equivalent  program  that  is  approved  by  the 
FAA.  In  all  cases,  the  initial  corrosion 
insp>ection  of  each  airplane  area  must  be 
completed  in  accordance  with  the 
compliance  schedule  specified  in 
paragraph(a)(l)  of  this  AD. 

(1)  Any  operator  complying  with  paragraph 
(b)  of  this  Ad  may  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  FAR  section  91.417  (14  CFR 
91.417)  or  section  12.380  (14  CFR  121.380) 
for  the  actions  required  by  this  AD,  provided 
it  is  approved  by  the  FAA  and  is  included 

a  revision  to  the  FAA-approved 
maintenance/inspection  program. 

(2)  Subsequent  to  the  accomplishment  of 
the  initial  corrosion  inspection,  extensions  of 
the  (repeat)  Intervals  specified  in  the 
Document  must  be  approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scheduling  requirements,  it  is  acceptable  for 
a  (repeat)  Interval  to  be  increased  by  up  to 
10%,  but  not  to  exceed  3  months.  The  FAA 
must  be  informed,  in  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(d)(1)  If,  as  a  result  of  any  corrosion 
inspection  conducted  in  accordance  with 
paragraph  (a)  or  (b)  of  this  AD,  Level  3 
corrosion  is  determined  to  exist  in  any 
airplane  area,  accomplish  either  paragraph 
(d)(l)(i)  or  (d)(l)(ii)  of  this  AD  within  7  days 
after  such  determination: 

(i)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion 
insfwction  in  the  affected  airplane  area(s)  on 
all  Model  C-212  series  airplanes  in  the 
operator's  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  following: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  inspection(s)  in  the  affected 
airplane  area(s)  on  the  remaining  Model  C- 
212  series  airplanes  in  the  operator's  fleet, 
which  is  adequate  to  ensure  that  any  other 
Level  3  corrosion  is  detected  in  a  timely 
manner,  along  with  substantiating  data  for 
that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  7:  Notwithstanding  the  provisions  of 
Section  2  of  the  Document,  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  be  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  of  the  of)eratpr's  usage  of  airplanes  in 
the  same  fleet,"  this  paragraph  requires  that 
data  substantiating  any  such  finding  be 
submitted  to  the  FAA  (ref  Note  2  of  this  AD) 
for  approval. 

(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 
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irrence. 


(3)  Within  the  time  schedule  approved 
under  paragraph  (d)(1)  or  (d)(2)  of  this  AD, 
accomplish  the  corrosion  inspections  in  the 
affected  airplane  areas  of  the  remaining 
Model  C-2 12  series  airplanes  in  the 
operator's  fleet. 

(e)  If,  as  a  result  of  any  inspection  after  the 
initial  corrosion  inspection  conducted  in 
accordance  with  paragraph  (a)  or  (b)  of  this 
AD,  it  is  determined  that  corrosion  findings 
exceed  Level  1  in  any  area,  within  30  days 
after  such  determination,  implement  a 
means,  approved  by  the  FAA,  to  reduce 
future  Hndings  of  corrosion  in  that  area  to 
Level  1  or  better. 

(f)  Before  any  operator  places  into  service 
any  newly  acquired  airplane  that  is  subject 
to  the  requirements  of  this  AD,  a  schedule  for 
the  accomplishment  of  the  corrosion 
inspections  required  by  this  AD  must  be 
established  in  accordance  with  either 
paragraph  (f)(1)  or  (f)(2)  of  the  AD.  as 
applicable: 

(1)  For  airplanes  previously  maintained  in 
accordance  with  this  AD,  the  first  corrosion 
inspection  in  each  airplane  area  to  be 
performed  by  the  operator  must  be 
accomplished  in  accordance  with  either  the 
previous  operator's  schedule  or  the  new 
operator's  schedule,  whichever  would  result 
in  the  earlier  accomplishment  date  for  that 
inspection.  After  each  corrosion  inspection 
has  been  performed  once,  each  subsequent 
inspection  must  be  performed  in  accordance 
with  the  new  operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
previously  maint(^led  in  accordance  with 
this  AD,  the  first  corrosion  inspection  for 
each  airplane  area  to  be  performed  by  the 
new  operator  must  be  accomplished  prior  to 
further  flight  or  in  accordance  with  a 
schedule  approved  by  the  FAA. 

(g)  Within  7  days  after  the  date  of  detection 
of  any  Level  3  corrosion,  and  within  3 
months  after  the  date  of  detection  of  any 
Level  2  corrosion,  submit  a  report  to  CASA 
of  such  findings,  in  accordance  with  Section 
7  of  the  Document. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note .8:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(i)  Special  flight  [>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  January 
30. 1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2851  Filed  2-4-97;  8:45  am] 
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DEPAFTTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-209817-96] 
RIN  1545-AU19 

Treatment  of  Obligation-Shifting 
Transactions;  Hearing 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Proposed  rule;  change  of  date 
and  location  of  public  bearing. 

SUMMARY:  This  document  changes  the 
date  and  location  of  the  pjiblic  hearing 
on  proposed  regulations  relating  to  the 
treatment  of  certain  multiple-party 
financing  transactions  in  which  one 
party  realizes  income  from  leases  or 
similar  agreements  and  another  party 
claims  deductions  related  to  that 
income. 

DATES:  The  public  hearing  is  being  held 
on  Wednesday,  May  14,  1997,  beginning 
at  10:00  a.m.  Requests  to  speak  and 
outlines  of  oral  comments  must  be 
received  by  April  23,  1997. 

ADDRESSES:  The  pubUc  hearing 
originally  scheduled  in  the  IRS 
Auditoriiun,  Internal  Revenue  Building. 
1111  Constitution  Avenue  NW. 
Washington,  DC  is  changed  to  room 
2615.  Internal  Revenue  Building.  1111 
Constitution  Avenue  NW.  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vasquez  of  the  Regulations 

Unit,  Assistant  Chief  Counsel 
(Corporate),  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Friday,  December  27, 1996 
(61  FR  68175).  announced  that  a  public 
hearing  on  proposed  regulations  relating 
to  the  treatment  of  certain  multiple- 
party  financing  transactions  in  which 
one  party  realizes  income  from  leases  or 
similar  agreements  and  another  party 
claims  deductions  related  to  that 
income  would  be  held  on  Tuesday, 
April  29. 1997.  begiiming  at  10:00  a.m. 
in  the  IRS  Auditoriiun,  Internal  Revenue 
Building.  1111  Constitution  Avenue 


NW.  Washington.  DC  and  that  requests 
to  speak  and  outlines  of  oral  comments 
should  be  received  by  Tuesday.  April  8. 
1997. 

The  date  and  location  of  the  pubic 
hearing  has  changed.  The  hearing  is 
scheduled  for  Wednesday,  May  14. 
1997,  beginning  at  10:00  a.m.  in  room 
2615.  Internal  Revenue  Building,  1111 
Constitution  Avenue  NW,  Washington, 
DC.  We  must  receive  the  requests  to 
speak  and  outUnes  of  oral  comments  by 
Wednesday.  April  23. 1997.  Because  of 
controlled  access  restrictions,  attenders 
are  not  admitted  beyond  the  lobby  of  flie 
Internal  Revenue  Building  until  9:45 
a.m. 

The  Service  will  prepare  an  agenda 
showring  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  bee  of  charge  at  the  hearing. 
Cynthia  E.  Grigsby. 

Chief.  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

(FR  Doc  97-2756  Filed  2-4-97;  8:45  am) 

BILUNa  COOe  483IM>1-P 


DEPARTMErfT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206  and  208 
RIN  1010^009 

Mooting  on  Proposed  Rule— Oil 
Valuation  Estat>li8hment;  Federal 
Royalty  and  Federal  Leases  Royalty  Oil 
Sales 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  will  hold  public 
meetings  in  Denver,  Colorado,  and 
Houston.  Texas,  to  discuss  a  proposed 
rulemaking  regarding  the  valuation  of 
crude  oil  and  royalty  oil  sales  produced 
frx>m  mineral  leases  on  Federal  land. 
The  proposal  was  published  in  the 
Federal  Register  on  January  24, 1997 
(62  FR  3741).  The  proposed  rule  would 
replace  existing  valuation  regulations 
and  represents  the  recommendations  of 
the  MMS  CNl  Valuation  Rulemaking 
Committee.  This  proposed  rule  also 
contains  a  new  MMS  form  and  solicits 
comments  on  this  information 
collection.  Comments  on  this  rule  must 
be  submitted  to  MMS  by  March  25, 
1997.  The  purpose  of  these  meetings  is 
to  explain  the  proposed  changes  to  the 
regulations  governing  the  valuation  for 
royalty  piu^oses  of  crude  oil  prt>duced 
from  Federal  leases  and  allow  all 
interested  parties  to  discuss  the 
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proposed  ruleniaking.  Interested  parties 
are  invited  to  attend  and  participate  at 
these  meetings. 

DATES:  Public  meetings  will  be  held  in 
Houston  on  February  25, 1997,  from  10 
a.m.  to  4  p.m.  Central  time;  and  in 
Lakewood,  Colorado  on  March  4, 1997, 
from  10  a.m.  to  4  pjn.  Mountain  time. 

ADDRESSES:  The  Houston  Meeting  will 
be  held  in  the  Houston  Compliance 
Division  Office.  Minerals  Management 
Service.  4141  North  Sam  Houston 
Parkway  East,  Houston,  Texas  77032 
Phone:  (281)  987-6802. 

The  Denver  Meeting  will  be  held  in 
the  Veterans  Affairs  Building,  155  N. 
Van  Gordon  St.,  Lakewood,  Colorado 
80228  Phone:  (303)  914-5800. 

To  make  reservations  contact  Mary 
Kay  Reynolds  at  (303)  275-7252  at  least 
2  days  prior  to  the  meeting  you  will  be 
attending. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief.  Rules  and 
Publications  Staff.  Minerals 
Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS  3101.  Denver.  Colorado  80225- 
0165.  telephone  (303)  231-3432,  fax 
number  (303)  231-3194,  e-Mail 
David Guzy@smtp.mms.gov. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  will  be  open  to  the  public 
without  advance  registration.  Public 
attendance  may  be  limited  to  the  space 
available.  For  building  security 
measures,  each  person  may  be  required 
to  present  a  picture  identification  to 
gain  entry  to  the  meeting. 

The  meeting  will  be  organized  into 
two  sessions: 

•  MMS  presentation  of  proposed  rule, 
10  a.m.  to  noon 

•  PubUc  commenting  on  proposed 
rule,  1  p.m.  to  4  p.m. 

Members  of  the  public  may  make 
statements  during  the  meeting  and  are 
encouraged  to  file  written  statements  for 
consideration. 

Dated:  January  30. 1997. 
Lucy  R.  Querques, 

Associate  Director  for  Ftoyalty  Management. 
IFR  Doc  97-2801  Filed  2-4-97;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  154  and  155 

[CGD  94-032  and  94-048] 

RiN  211S-AE87  and  211S-AE88 

Tank  Vessel  and  Facility  Response 
Plans,  and  Response  Equipment  for 
Hazardous  Substances 

AGENCY:  Coast  Guard. 

ACTION:  Notice  of  workshop  and  public 

meeting;  request  for  comments. 

SUMMARY:  At  the  request  of  the  Coast 
Guard,  The  Keystone  Center  is 
conducting  a  workshop  to  discuss 
specific  issues  related  to  the  Coast 
Guard's  development  of  proposed 
response  plans  regulations  for  certain 
tank  vessels  operating  on  the  navigable 
waters  of  the  United  States  or  any 
marine  transportation-related  (MTR) 
facility,  that,  because  of  its  location, 
could  reasonably  be  expected  to  cause 
substantial  or  significant  and  substantial 
harm  to  the  environment  by  discharging 
a  hazardous  substance.  The  purpose  of 
the  public  meeting  is  to  summarize  the 
highlights  of  the  workshop,  and  provide 
the  general  public  the  opportimity  to 
respond  to  any  findings  or 
recommendations  discussed  during  the 
workshop. 

DATES:  The  workshop  vyill  be  held 
Wednesday,  February  26, 1997,  from 
8:30  a.m.  until  5:30  p.m.,  and  Thursday, 
February  27, 1997,  from  8:00  a.m.  until 
5:00  p.m.  The  public  meeting  will  be 
held  Thursday,  February  27, 1997,  from 
7:00  p.m.  until  9:00  p.m.  Written 
statements  and  requests  to  make  oral 
presentations  must  be  received  on  or 
before  February  26, 1997. 
ADDRESSES:  The  location  of  the 
workshop  and  public  meeting  is  the 
Nassau  Bay  Hihon,  3000  NASA  Road  1, 
Houston,  Texas  77058,  telephone  1- 
800-634-4320.  The  workshop  will  be 
facilitated  by  The  Keystone  Center,  a 
non-profit,  public  policy  organization 
that  specializes  in  developing  creative 
problem-solving  processes  to  assist 
diverse  parties  in  addressing  issues  of 
importance  to  society.  Written  materials 
may  be  mailed  to  the  Executive 
Secretary,  Marine  Safety  Council  (G- 
LRA),  U.S.  Coast  Guard,  2100  Second 
Street  SW.,  Washington.  DC  20593- 
0001,  or  may  be  delivered  to  room  3406 
at  the  same  address  between  9:30  a.m. 
and  2  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  and  copy  at  the 
same  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  C.  R.  Thomas,  Office  of 
Standards  Evaluation  and  Development 
(G-MSR),  telephone  (202)  267-1099,  fax 
(202)  267-4547.  The  telephone  number 
is  equipped  to  record  messages  on  a  24- 
hour  basis. 

SUPPLEMENTARY  INFORMATION:  The 
President  is  required  by  the  Oil 
Pollution  of  1990  (OP A  90)  to  issue 
regulations  requiring  the  preparation  of 
hazardous  sul^tance  response  plans. 
The  Coast  Guard  has  been  delegated  the 
responsibility  to  develop  these 
regulations.  The  Coast  Guard 
commenced  the  regulation  development 
process  through  public  meetings  and  the 
publication  of  an  advanced  notice  of 
proposed  rulemaking  (ANPRM)  (61  FR 
20084)  on  May  3, 1996.  The  ANPRM 
solicited  comments  on  96  questions  to 
assist  in  the  development  of  separate 
notices  of  proposed  rulemaking  (NPRM) 
for  vessels  and  marine  transportation- 
related  facilities  (MTR).  The  Coast 
Guard  has  reviewed  the  comments 
received  via  the  public  meetings  and  the 
ANPRM,  and  has  determined  that  this 
workshop  is  necessary  for  further 
development  of  the  NPRM. 

Agenda  of  Workshop 

The  tentative  agenda  includes  the 
following: 

Wednesday,  February  26, 1997 

8:30  a.m.— 9:00  a.m.— flfcrodurt/on 
9:00  a.m.— 12:15  p.m.— Session  I— Role 

and  Contents  of  First  Responders 

Guides 
This  session  will  explore  how  a  "First 
Responders  Guide"  may  be  utilized  to 
provide  concise  guidance  to  address 
immediate  threats  following  a  chemical 
release.  Discussion  points  will  include 
the  usefulness  of  such  a  guide, 
recommended  contents,  and  current 
industry  standards  of  a  similar  nature. 

Wednesday.  February  26, 1997 

1:15  p.m.— 5:30  p.m.— Session  II— Role 
and  Capabilities  of  Decision 
Support  Systems 
This  session  will  address  how  these 
regulations  may  reflect  a  non- 
prescriptive,  performance  based 
approach  that  aligns  response  with 
actual  risk.  One  "risk  management"  tool 
that  will  be  explored  in  this  session  is 
the  use  of  a  "decision  support  systein." 
For  the  purposes  of  the  workshop, 
"decision  support  system"  refers  to  any 
protocol  that  ensures  required 
information  is  obtained  by  the 
responsible  party  in  an  expeditious 
manner.  Ehiring  this  session, 
participants  will  assess  the  feasibility  of 
integrating  this  concept  into  the 
regulatory  scheme. 
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Thursday,  February  27.  1997 

8:00  a.m. — 12:00  p.m. — Session  III— 
Chemical  Removal  Technology 

This  session  will  explore  the  range  of 
viable  containment,  recovery,  source 
control  or  chemical  treatment  options 
appropriate  to  reduce  the  risk  to  public 
health  and  the  environment. 

Thursday,  February  27, 1997 

1:00  p.m. — 5:00  p.m.— Session  IV— 
Public  Responder  versus  Private 
Responder  Issues 

This  session  vtrill  examine  the  roles  of 
local,  public  responders  and  the  role  of 
private,  contracted  responders  within 
the  context  of  hazardous  substance 
response  plan  regulations. 

Thursday,  February  27, 1997 

7:00  p.m. — 9:00  p.m. — Public  Meeting 

Discussion  of  workshop  highlights 
and  open  public  comment. 

Procedural 

The  workshop  is  open  to  the  public; 
however,  in  order  to  provide  a  fonun  for 
balanced  discussion  on  specific  issues, 
The  Keystone  Center  has  invited  a 
limited  number  of  individuals  to  be 
actual  participants  in  the  various 
sessions.  In  sessions  I  through  IV,  the 
facilitator  of  the  conference  vdll 
schedule  a  period  of  time  when  the 
public  may  present  limited,  oral 
comments.  As  noted  in  the  agenda,  the 
public  meeting  is  open  to  all  individuals 
to  make  any  comments  or  respond  to 
points  made  during  the  workshop. 
Persons  wishing  to  make  oral 
presentations  during  the  public  meeting 
should  notify  the  person  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT  no  later  than  Thursday, 
February  20, 1997.  Written  material  may 
be  submitted  prior  to,  during,  or  up  to 
30  days  after  the  meeting. 

InJbnnation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facihties  or 
services  for  individuals  with  disabiUties 
or  to  request  special  assistance  at  the 
workshop,  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 
Joseph  |.  Angelo, 
Director  of  Standards. 
|FR  Doc.  97-2865  Filed  2-4-97.  8:45  am) 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

40CFRPart52 
[DE027>1006;  FRL-6684-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware— 15  Percent  Rate  of 
Progress  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve, 
conditionally,  the  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
State  of  E)elaware  to  meet  the  15  Percent 
Rate  of  Progress  Plan  requirements  of 
the  Clean  Air  Act.  EPA  is  proposing  to 
conditionally  approve  the  SIP  because 
the  15  Percent  Plan,  submitted  by 
Delaware,  will  result  in  significant 
emission  reductions  in  volatile  organic 
compounds  (VOCs)  from  the  1990 
baseline  and  thus,  will  provide  progress 
toward  attainment  of  the  ozone 
standard.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act. 
DATES:  Conunents  must  be  received  on 
or  before  March  7, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Section  Chief,  Ozone/ 
CO  &  Mobile  Sources  Section,  Mailcode 
3AT21,  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  Air,  Radiation,  and  Toxics 
Division,  Environmental  Protection 
Agency,  Region  HI,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  Uie  Air  and  Radiation  Docket 
and  Information  Center,  Environmental 
Protection  Agency,  401  M.  Street,  SW., 
Washington,  D.C.  20460;  and  the 
Delaware  Department  of  Natural 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  566-2182,  at  the  EPA 
Region  III  address  above.  Information 
can  also  be  requested  via  e-mail 
(quinto.rose@epamail.epa.gov); 
however,  comments  must  still  be 
submitted  in  writing. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  182(b)(1)  of  the  Clean  Air  Act 
as  amended  in  1990  (CAAA),  requires 
ozone  nonattciiiunent  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide 


volatile  organic  compound  (VOC) 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15, 1993  and 
the  reductions  were  required  to  be 
achieved  within  6  years  of  enactment  or 
November  15, 1996.  The  CAAA  also  sets 
limitations  on  the  creditability  of  certain 
types  of  reductions.  Specifically,  states 
cannot  take  credit  for  reductions 
achieved  by  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures 
(new  car  emissions  standards) 
promulgated  prior  to  1990  or  for 
reductions  resulting  from  requirements 
to  lower  the  reid  vapor  pressure  (RVP) 
of  gasoline  promulgated  prior  to  1990. 

Furthermore,  the  CAAA  does  not 
allow  credit  for  corrections  to  Vehicle 
Inspection  and  Maintenance  Programs 
(I/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  as  these  programs  were  required 
prior  to  1990. 

In  addition,  section  172(c)(9)  of  the 
CAAA  requires  that  contingency 
measures  be  included  in  the  plan 
revision  to  be  implemented  if 
reasonable  further  progress  is  not 
achieved  or  if  the  standard  is  not 
attained. 

On  February  17, 1995,  the  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control  (DNREC) 
submitted  revisions  to  its  SIP.  One  of 
those  revisions  pertains  to  the  15%  Rate 
of  Progress  Plan  (RPP)  for  the  State  of 
Delaware.  Kent  and  New  Castle  are  the 
two  counties  for  which  Delaware  is 
required  to  develop  a  15%  RPP.  The 
other  SIP  revisions  submitted  on 
February  17,  1995  are  the  subject  of 
separate  rulemaking  notices. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  document  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  regional 
offices  listed  in  the  ADDRESSES  section 
of  this  document. 

EPA's  Analysis 

EPA  has  reviewed  Delaware's 
submittal  for  consistency  with  the 
requirements  of  EPA  regulations.  A 
summary  of  EPA's  analysis  is  provided 
below.  More  detailed  support  for 
approval  of  Delaware's  submittal  is 
contained  in  a  Technical  Support 
Document  (TSD),  which  is  available 
from  the  Region  III  office  fisted  above. 

A.  Accurate  Emission  Inventory 

Sections  172(c)(3)  and  182(b)(1)  of  the 
CAAA  require  that  nonattainment  plan 
provisions  include  a  comprehensive, 
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accurate,  current  inventory  of  actual 
emissions  from  all  sources  of  relevant 
pollutants  in  the  nonattainment  area. 
Because  the  approval  of  such 
inventories  is  necessary  to  an  area's  rate 
of  progress  plan  and  attainment 
demonstration,  the  emission  inventory 
must  be  approved  prior  to  or  with  the 
rate  of  progress  plan  submission. 

On  January  24, 1996,  EPA  approved 
Delaware's  1990  base  year  inventory  (61 
PR  1838).  Therefore,  Delaware  has  a 
comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources  of  relevant  pollutants  in  the 
nonattainment  areas. 

B.  Calculation  of  the  Adjusted  Base 
Year  Inventory 

The  CAAA  specifies  the  emission 
baseline  from  which  the  1 5  percent 
reduction  is  calculated.  This  baseline 
value  is  termed  the  1990  adjusted  base 
year  inventory.  Section  182(b)(1)(D) 
excludes  from  the  baseline  the 
emissions  that  would  be  eliminated  by 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  regulations  promulgated  by 
January  1, 1990,  and  Reid  Vapor 
Pressure  (RVP)  regulations  (55  FR 
23666,  June  11, 1990),  which  require 
maximiun  RVP  limits  in  nonattainment 
areas  during  the  peak  ozone  season. 

The  adjusted  base  year  inventory  is 
determined  by  starting  with  the 
emission  inventory,  and  taidng  out  all 
biogenic  emissions  as  well  as  emissions 
from  sources  located  outside  of  the 
designated  nonattainment  boundary. 
The  resulting  inventory  is  termed  rate  of 
progress  base  year  inventory.  The  rate  of 
progress  base  year  inventory  is  then 
adjusted  by  subtracting  the  expected 
FMVCP  and  RVP  emissions  reductions 
in  order  to  derive  the  adjusted  biise  year 
inventory. 

The  FMVCP  and  RVP  emissions 
reductions  are  determined  using  the  on- 
road  mobile  source  emissions  modeling 
software.  Mobile  5a,  provided  by  EPA. 

Provided  below  is  a  tabular  summary 
of  the  emission  inventories  calculated  as 
described  above. 


Emissions  inventory 


Emissions  inventory 


A.  1990  Base  Year  Inventory  

B.  1990  Rate  of  Progress  Inven- 
tory   _ 


Tons  per 
day 


196.529 
145.843 


C.  FMVCP  and  RVP  Emission 
Reductions  between  1990  and 
1996  

D.  1990  Adjusted  Base  Year  In- 
ventory (B-C) 


Tons  per 
day 


9.590 
138253 


C.  Required  Reductions 

The  adjusted  base  year  inventory  is 
multiplied  by  0.15  to  calculate  the 
amount  of  the  required  rate  of  progress 
emission  reduction.  The  amount  of 
reductions  necessary  to  meet  the 
contingency  plan  requirement  is  3 
percent  of  the  adjusted  base  year 
inventory.  Therefore  the  adjusted  base 
year  inventory  is  multipUed  by  0.03  to 
calculate  the  amount  of  required 
reductions  for  the  contingency  plan 
requirement. 

Shown  below  is  a  table  summarizing 
the  amount  of  required  reductions  for 
the  rate  of  progress  and  contingency 
plans. 


Inventory 


1990  Adjusted  Base  Year  Inven- 
tory   

Reduction  for  Rate  of  Progress 
Requirement 

Reduction  for  Contingency  Re- 
quirement   _ 


Tons  per 
day 


136.253 

20.438 

4.088 


Therefore,  to  meet  the  rate  of  progress 
requirement,  Delaware's  plan  must 
provide  at  least  a  20.438  tons  per  day 
(tpd)  reduction,  net  of  growth,  in  VOC 
emissions,  hi  addition,  to  meet  the 
contingency  requirement,  Delaware's 
plan  must  provide  at  least  a  4.088  tpd 
reduction,  net  of  growth,  in  VOC 
emissions. 

The  20.438  tpd  is  the  amount  of  VOC 
emissions  by  which  Delaware  must 
reduce  its  1990  Adjusted  Base  Year 
Inventory  in  order  to  meet  the  15 
percent  requirement.  The  20.438  tpd 
required  reduction  does  not  include  the 
amount  of  projected  growth  in 
emissions  by  1996  that  must  be  offset  in 
the  15%  RPP. 

As  previously  stated,  under  section 
182(b)(1)(D)  of  the  CAAA,  the  following 
reductions  are  not  creditable  towards 
the  rate  of  progress  reductions:  (1) 
FMVCP  regulations  promulgated  by 
January  1, 1990;  (2)  RVP  regulations:  (3) 


RACT  corrections;  and  (4)  inspection 
and  maintenance  (I/M)  corrections. 
Thus,  the  total  expected  reductions 
comprise  the  amoimt  of  reductions 
necessary  to  meet  the  rate  of  progress 
requirement  and  the  expected 
reductions  from  the  four  noncreditable 
programs  just  described. 

Delaware  has  documented  the  correct 
amount  for  the  total  expected  reductions 
in  the  nonattainment  area  by  shovdng 
each  step,  discussing  any  assumptions 
made,  and  stating  the  origin  of  the 
number  used  in  the  calculations. 

D.  Projected  Emission  Inventory 

The  15%  reduction  in  VOC  emissions 
net  of  growrth  required  by  the  CAAA 
amounts  to  45.441  tons/day  for  Kent 
and  New*  Castle  Coimties.  "These 
emissions  will  be  accomplished  by 
implementation  of  new  VOC  control 
measures  between  1990  and  1996.  In 
order  to  show  that  the  reductions 
associated  with  these  new  control 
measures  are  adequate  to  meet  the  15% 
reduction  requirement,  the  1990 
baseline  emissions  are  projected  to 
1996.  The  inventory  that  results  from 
projecting  1990  baseline  emissions  to 
1996  including  growth  and  new  controls 
is  called  the  1996  Control  Strategy 
Projection  Inventory.  The  total  amount 
of  VOC  emissions  in  the  1996  Control 
Strategy  Projection  Inventory  mUst  be 
equal  to  or  less  than  the  1996  Target 
Level  of  VOC  emissions  in  order  to 
show  that  the  new  control  measures  will 
be  adequate  to  meet  the  15%  rate  of 
progress  requirement.  The  target  level  of 
VOC  was  calculated  to  be  115.815  tons  ' 
VOC/day,  and  the  total  1996  Control 
Strategy  Projection  Inventory  for  VOC  is 
115.336  tons  VOC/day.  Therefore,  the 
control  measures  that  are  included  in 
the  1996  Control  Strategy  Projection  are 
adequate  to  meet  the  15%  rate  of 
progress  requirement. 

E.  Control  Measures 

The  total  emissions  reduction  for  Kent 
and  New  Castle  is  45.920  tons  per  peak 
ozone  season  day.  The  amount  of  VOC 
reduction  that  Delaware  needs  to  meet 
the  15%  rate  of  progress  requirement  is 
45.441  tons/day.  Therefore,  the  control 
measures  listed  in  the  tables  below  are 
adequate  to  meet  the  15%  rate  of 
progress  requirement. 


Control  Measures  and  Expected  VOC  Emissions  Reductions 


Control  measures 


Point  Source  Controls 

RACT  Catch-ups  in  Kent  County: 

Solvent  Metal  Cleaning  , 

Surface  Coating  of  Metal  Furniture 


Creditable/non-credrtat)le 


Creditable 
Creditable 


Expected  emissions  re- 
ductions (tons  VOC/day) 


0.582 
0.039 
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Control  Measures  and  Expected  VOC  Emissions  Reductions— Continued 


Control  measures 


Creditable/norvaeditable 

Expected  emissions  re- 
ductions (tons  VOC/day) 

Creditable 

0.004 

0  625 

Creditable 

Creditable  

Creditable  

Creditable  

Creditable  „. 

Creditable  

Creditable  _ 

1.896 
0.024 
0.406 
0.078 
0.008 
0.499 
0.359 

Credrtatte  "I!!!!™!!!"!!"!!! 

3.270 
1  733 

Creditable  

Creditable  

0.158 

1.381 

7  167 

Cre<«able  

Creditable  

0.134 
0.025 

Creditable  

Creditable  

Creditable  

Creditable  

Credrtable  

0.159 

0.629 
0.052 
1.242 
0.070 
0.030 

- 

2.023 

Creditable  

CreditflNff        

1.740 
3992 

7.9141 

Creditable  

0.509 

0.509 

Noncreditable 

Creditable  

Creditable  

Creditable  „ 

Credrtable  

24.120 
0.170 
1.420 
2.180 
2.440 

30.330 

45.920 

Leaks  from  Synthetic  Organic  Chemical.  Polymer,  and  Resin  Mfg  Equipment 

Subtotal  for  RACT  in  Kent  County 

New  RACT  Regulations: 

Bulk  Gasoline  Marine  Tank  Vessel  Loading  Facilities 

SOCMI  Reactor  Processes  arxj  Distillation  Operations ~ 

Batch  Processing  Operations 

Offset  Lithography „ 

Aerospace  Coati.ngs _ 

Industrial  Cleaning  Solvents  ...-. .„ 

Non^JTGRACT  

Subtotal  for  New  RACT  Regulations „. 

Benzene  Waste  Rule  „ 

Sanitary  Landfills 

Irreversible  Process  Ctianges 

Total  Point  Source  Reductions „ 

Stationary  Area  Source  Controls 

RACT  Catch-ups  in  Kent  County: 

Solvent  Metal  Cleaning  . .; 

Cutback  Asphalt  ,. ; 

Subtotal  for  RACT  in  Kent  County „ 

New  RACT  Regulations: 

Stage  I  Vapor  Recovery _ '. ^ 

Emulsified  Asphalt 

Motor  Vehkile  Refinishing 

Offset  LittK)graphy 

Aerospace  Coatings  

Sut)total  for  Hew  RACT  Regulations 

Stage  II  Vapor  Recovery _ „ „.-. 

Open  Burning  

Total  StatkHiary  Area  Source  Reductxxis „ 

Off-Road  Mobile  Source  Controls: 

Reformulated  Fuel „ 

Total  Off-Road  Mobile  Source  Reductk>ns „ 

OrvRoad  Mobile  Source  Controls: 

FMVCPandRVP 

Tier  I  Vehicle  Emissions  Standards  

For  Kent  County:  a.  Low  Enhanced  l/M,  b.  Pressure  and  ATP  

Pressure  &  ATP  in  New  Castle  County  

Reformulated  Fuel 

Total  OfvRoad  Mobile  Source  Reductions 

TOTAL  REDUCTIONS  FROM  ALL  CONTROL  MEASURES 


Contingency  Measures 

For  ozone  areas  classiBed  as  moderate 
or  above,  states  must  include  in  their 
submittal,  under  section  172(c)(9)  of  the 
CAAA,  contingency  measures  to  be 
implemented  if  Reasonable  Further 
Progress  (RFP)  is  not  achieved  or  if  the 
standard  is  not  attained  by  the 
applicable  date.  The  General  Preamble 
to  Title  I,  (57  FR  13498)  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 


RFP  is  not  achieved  and  additional 
planning  by  the  state  is  needed. 
Therefore,  EPA  interprets  the  CAAA  to 
require  states  with  moderate  and  above 
ozone  nonattainment  areas  to  include 
sufficient  contingency  measures  in  the 
RFP  submittal,  so  that  upon 
implementation  of  such  measures, 
additional  emissions  reductions  of  up  to 
three  percent  of  the  adjusted  base  year 
inventory  (or  a  lesser  percentage  that 
will  make  up  the  identified  shortfall) 
would  be  achieved  in  the  year  after  the 
failure  has  been  identified.  Contingency 


measures  must  be  fully  adopted  so  that, 
upon  failure  to  meet  a  milestone,  the 
contingency  measures  may  be 
implemented  without  any  further 
rulemaking  activities  by  the  state. 

Analysis  of  Specific  Contingency  - 
Measures 

The  following  is  a  discussion  of  each 
of  the  contingency  measures  that  have 
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been  included  in  the  SIP  submittal  and 
an  analysis  of  their  acceptableness. 

1.  Stage  II  Vapor  Recovery.  The 
CAAA  requires  states  with  moderate 
and  above  ozone  nonattainment  areas  to 
submit  a  SIP  revision  requiring  owners 
or  operators  of  gasoline  dispensing 
systems  to  install  and  operate  a  system 
for  gasoline  vapor  recovery  of  emissions 
from  the  fueling  of  motor  vehicles. 
Delaware's  Stage  II  Vapor  Recovery 
program.  Section  36  of  Delaware  Air 
Regulation  24.  includes  state 
inspections  of  affected  facilities  every 
three  years.  Delaware  took  credit  for 
VOC  emissions  reductions  from  a  Stage 
II  Vapor  Recovery  program  with 
triennial  inspections  as  part  of  its 
required  15%  reduction.  Emissions 
reduction  from  this  type  of  program  are 
estimated  using  a  rule  effectiveness 
value.  The  rule  effectiveness  increases, 
if  the  program  is  conducted  with  annual 
state  inspections.  That  is.  the  program  is 
more  effective  at  reducing  VOC 
emissions  with  the  higher  inspection 
frequency.  Therefore.  Delaware  plans  to 
implement  an  annual  inspection 
program  for  Stage  II  Vapor  Recovery  as 

a  contingency  measure. 

2.  Open  Burning.  Delaware  has 
adopted  revisions  to  its  open  burning 
regulation  which  include  more  stringent 
restrictions  than  the  previous  version.  A 
portion  of  the  VOC  emissions 
reductions  resulting  from  the  open 
burning  regulation  will  be  used  as 
contingency  measures. 

Emissions  Reductions  From  Con- 
tingency Measures  in  Tons  Per 
Peak  Ozone  Season  Day 


Contingency  measures 


Stage  II  Vapor  Recovery  with  An- 
nual Inspections 

Open  Burning 

Total  


VOC 
emissions 
reduc- 
tions 


0.619 
3.469 


4.088 


Proposed  Action 

EPA  has  evaluated  the  Delaware  15% 
RPP  SIP  submittal  for  consistency  with 
the  CAAA.  EPA  regulations,  and  EPA 
policy.  The  15%  RPP  SIP  submittal  will 
achieve  enough  reductions  to  meet  the 
15  percent  rate  of  progress  requirements 
of  section  182(b)(1)  of  the  CAAA.  In 
addition,  the  contingency  plans  in  the 
SIP  submittal  will  adiieve  enough 
emission  reductions,  if  implemented,  to 
meet  the  three  percent  reduction 
requirement  under  172(c)(9)  of  the 
CAAA.  EPA  is  proposing  conditional 


approval  of  this  plan  revision  under 
section  110(k)(3)  and  Part  D. 

EPA  believes  that  approval  of  the 
control  measures  in  the  15%  RPP  will 
strengthen  the  Delaware  SIP.  Therefore, 
EPA  is  proposing  conditional  approval 
of  the  control  measures  in  the  15%  Rate 
of  Progress  and  Contingency  Plans. 

All  of  the  control  measures  which 
produce  creditable  reductions  in  VOCs 
have  been  approved  by  EPA  with  one 
exception.  Delaware  has  amended 
provision  of  its  vehicle  inspection  and 
maintenance  (I/M)  program  for  pressure 
testing  and  anti-tampering.  EPA  is. 
today,  via  a  separate  rulemaking,  also 
proposing  conditional  approval  of 
Delaware's  amendments  to  its  enhanced 
I/M  SIP.  As  credits  from  that  program 
are  part  of  the  15%  plan.  EPA  must 
conditionally  propose  approval  of  the 
15%  plan  SIP  as  well. 

EPA  is  proposing  to  conditionally 
approve  Delaware's  enhanced  I/M  SIP  if 
Delaware  commits  within  30  days  of 
EPA's  proposal  to  correct  the 
deficiencies  identified  in  our  proposed 
rulemaking  notice  on  the  I/M  SIP  by  a 
date  certain  within  1  year  of  the  final 
conditional  ruling.  If  Delaware  corrects 
the  deficiencies  by  that  date,  and 
submits  a  new  enhanced  I/M  SIP 
revision,  EPA  will  conduct  rulemaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
Delaware  and  submitted  to  EPA  as  an 
amendment  to  Delaware's  I/M  SIP 
revision.  If  such  commitment  is  not 
made  within  30  days,  EPA  is  proposing 
in  the  alternative  to  disapprove  the  I/M 
SIP  revision.  If  Delaware  does  make  a 
timely  commitment,  but  the  conditions 
are  not  met  by  the  specified  date  within 
1  year.  EPA  is  proposing  that  the 
rulemaking  will  convert  to  a  final 
disapproval.  EPA  would  notify 
Delaware  by  letter  that  the  conditions 
have  not  been  met  and  that  the 
conditional  approval  of  the  enhanced 
I/M  SIP  has  converted  to  a  disapproval. 
Once  Delaware  satisfies  the  condition  of 
its  I/M  rulemaking  and  receives  full 
approval.  EPA  will  fully  approve  the 
15%  plan  SIP.  Conversely,  if  the  I/M 
rulemaking  converts  to  a  final 
disapproval.  EPA's  conditional  approval 
of  the  15%  plan  SIP  would  also  convert 
to  a  disapproval. 

Nothing  in  this  proposed  rule  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  SIP. 
Each  request  for  revision  to  any  SIP 
shall  be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 


Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.0. 12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities   ' 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements.  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAAA.  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
CAAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v  US  EPA,  427  US 
246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k).  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 
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C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost  effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action, 
Delaware  15%  Rate  of  Progress  Plan, 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  private  sector,  result 
from  this  action. 

The  Administrator's  decision  to 
approve  or  disapprove  the  Delaware 
15%  Rate  of  Progress  Plan  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)(A)-(K) 
and  part  D  of  the  CAAA,  and  EPA 
regulation  in  40  CFR  pari  51. 

List  of  Sub|ects  in  40  CFR  Farts  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
regulations.  Nitrogen  oxide.  Reporting 
and  recordkeeping.  Ozone,  Volatile 
organic  compoimds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated;  January  24, 1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  HI. 
(FR  Doc.  97-2848  Filed  2-4-97;  8:45  am) 
HLLMG  CODE  6SaO-S»-P 


40  CFR  Part  52 
PE-28-1007;  FRL-6684-3] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Delaware;  Enhanced  Motor  Vehicle 
Inspection  and  Maintenance  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  conditional  approval. 

SUMMARY:  EPA  is  proposing  conditional 
approval  of  a  State  Implementation  Plan 
(SIP)  revision  submitted  by  the  State  of 
Delaware.  This  revision  establishes  and 
requires  the  implementation  of  a  low 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  the 
counties  of  Kent  and  New  Castle.  The 
intended  effect  of  this  action  is  to 
propose  conditional 'approval  of  the 
Delaware  enhanced  motor  vehicle  I/M 
program.  EPA  is  proposing  conditional 
approval  because  Delaware's  SIP 
revision  is  deficient  in  certain  aspects 
with  respect  to  the  requirements  of  the 
Clean  Air  Act  and  EPA's  I/M  program 
regulations.  EPA  regards  the  following 
deficiencies  of  the  Delaware  program  as 
those  most  significantly  affecting  the 
program's  operation:  Lack  of  legal 
authority,  finaUzed  program  regulations, 
certain  testing  and  quality  control 
procedures,  waiver  requirements; 
program  evaluation  requirements, 
sufficient  quaUty  control  procedures 
and  requirements;  complete  equipment 
specifications;  specific  enforcement 
requirements;  certain  public 
information  and  consumer  enforcement 
requirements;  certain  public 
information  and  consumer  protection 
requirements;  sufficient  enforcement 
authority;  sufficient  test  documentation 
through  test  memoranda  and  procedural 
memoranda.  EPA  is  ciurently  working 
with  the  State  on  correcting  these 
deficiencies.  Delaware  conducted  a 
public  hearing  on  December  18, 1996  on 
additional  revisions  to  the  Delaware 
I/M  SIP  which  are  intended  to  remedy 
some  of  the  deficiencies  noted  in  this 
notice.  However,  today's  rulemaking 
applies  to  Delaware's  I/M  SIP 
submissions  of  February  24, 1995  and 
November  30, 1995  which  are  currently 
pending  before  EPA.  EPA  expects  that 
Delaware  will  work,  promptly  to 
remedy  these  items,  through  future 
submissions  necessary  to  meet  the  I/M 
rule  requirements.  In  this  notice,  EPA 
cites  its  concerns  with  the  Delaware 
I/M  program.  While  some  of  these 
concerns  are  less  significant  to  the 
program's  immediate  success,  they  still 
need  to  be  corrected  so  as  to  achieve  the 
program's  full  air  quality  protection 
potential.  This  action  is  taken  under 
section  110  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Permsylvania 


19107.  Copies  of  the  dociunents  relevant 
to  this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107  and  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
Control,  Air  QuaUty  Management 
Section,  Division  of  Air  and  Waste 
Management,  89  Kings  Highway,  PO 
Box  1401,  Dover,  Delaware.  19903. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
T.  Wentworth,  P.E.  at  215566-2183  at 
the  EPA  Region  III  address  above,  or  via 
e-mail  at 

Wentworth.Paul@epamail.epa.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  Region  III  office. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Motor  vehicles  are  significant 
contributors  of  volatile  organic 
compounds  (VOC).  carbon  monoxide 
(CO)  and  nitrogen  oxide  (NOx) 
emissions.  An  important  control 
measure  to  reduce  these  emissions  is  the 
implementation  of  a  motor  vehicle  I/M 
program.  Despite  being  subject  to  the 
most  rigorous  vehicle  pollution  control 
program  in  the  world,  cars  and  trucks 
still  create  toxic  contaminants,  about 
half  of  the  ozone  air  pollution  and 
nearly  all  of  the  carbon  monoxide  air 
pollution  in  United  States  cities.  Of  all 
highway  vehicles,  passenger  cars  and 
light-duty  trucks  emit  most  of  the 
vehicle-related  carbon  monoxide  and 
ozone-forming  hydrocarbons.  They  also 
emit  substantial  amounts  of  nitrogen 
oxides  and  air  toxics.  Although  the  U.S. 
has  made  progress  in  reducing 
emissions  of  these  pollutants,  total  fleet 
emissions  remain  high.  This  is  because 
the  number  of  vehicle  miles  traveled  on 
U.S.  roads  has  doubled  in  the  last  20 
years  to  2  trillion  miles  per  year, 
offsetting  much  of  the  technological 
progress  in  vehicle  emission  control 
over  the  same  two  decades.  Projections 
indicate  that  the  steady  growth  in 
vehicle  travel  will  continue.  Ongoing 
efforts  to  reduce  emissions  from 
individual  vehicles  will  be  necessary  fo 
achieve  our  air  quality  eoals. 

Today's  cars  are  absolutely  dependent 
on  properly  functioning  emission 
controls  to  keep  pollution  levels  low. 
Minor  malfunctions  in  the  emission 
control  system  can  increase  emissions 
significantly,  and  the  average  car  on  the 
road  emits  three  to  four  times  the  new 
car  standard.  Major  malfunctions  in  the 
emission  control  system  can  cause 
emissions  to  skyrocket.  As  a  result,  10 
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to  30  percent  of  cars  are  causing  the 
majority  of  the  vehicle-related  pollution 
problem.  Unfortunately,  it  is  rarely 
obvious  which  cars  fall  into  this 
category,  as  the  emissions  themselves 
may  not  be  noticeable  and  emission 
control  malfunctions  do  not  necessarily 
affect  vehicle  driveability. 

Effective  I/M  programs,  however,  cem 
identify  these  problem  cars  and  assure 
their  repair.  L/M  programs  ensure  that 
cars  are  properly  maintained  during 
customer  use.  I/M  produces  emission 
reduction  results  soon  after  the  program 
is  put  in  place.  The  Clean  Air  Act  as 
amended  in  1990  (herein  referred  to  as 
the  Act)  requires  that  most  polluted 
areas  adopt  either  "basic"  or 
"enhanced"  l/M  programs,  depending 
on  the  severity  of  the  problem  and  the 
population  of  the  area.  The  moderate 
ozone  nonattainment  areas,  plus 
marginal  ozone  areas  with  existing  or 
previously  required  I/M  programs,  fall 
under  the  "basic"  I/M  requirements. 
Enhanced  programs  are  required  in 
serious,  severe,  and  extreme  ozone 
nonattainment  areas  with  urbanized 
populations  of  200,000  or  more;  CO 
areas  that  exceed  a  12.7  parts  per 
million  (ppm)  design  value  '  with 
urbanized  populations  of  100,000  or 
more  in  the  Northeast  Ozone  Transport 
Region  (OTR). 

"Basic"  and  "enhanced"  I/M 
programs  both  achieve  their  objective  by 
identifying  vehicles  that  have  high 
emissions  as  a  result  of  one  or  more 
malfunctions,  and  by  requiring  them  to 
be  repaired.  An  "enhanced"  program 
covers  more  of  the  vehicles  in  operation, 
employs  inspection  methods  that  are 
better  at  ^ding  high  emitting  vehicles, 
and  has  additional  features  to  better 
assure  that  all  vehicles  are  tested 
projperly  and  effectively  repaired. 
Tne  Act  requires  states  to  make 
changes  to  improve  existing  I/M 
programs  or  to  implement  new  ones  for 
certain  nonattainment  areas.  Section 
182(a)(2)(B)  of  the  Act  directed  EPA  to 
publish  updated  guidance  for  I/M 
programs,  taking  into  consideration 
findings  of  the  Administrator's  audits 
and  investigations  of  these  programs. 
The  Act  further  requires  each  area  to 
have  an  I/M  program  that  incorporates 
this  guidance  into  the  SIP.  Based  on 
these  requirements,  EPA  promulgated 
I/M  regulations  on  November  5,  1992 
(57  FR  52950,  codified  at  40  Code  of 


'  The  air  quality  design  value  is  estimated  using 
EPA  guidance.  Generally,  the  fourth  highest 
monitored  value  with  3  complete  years  of  data  is 
selected  as  the  ozone  design  value  because  the 
standard  allows  one  exceedance  for  each  year.  The 
highest  of  the  second  high  monitored  values  with 
2  complete  years  of  data  is  selected  as  the  cariran 
monoxide  design  value. 


Federal  Regulations  (CFR)  51.350- 
51.373,  herein  referred  to  as  the 
November  1992  Rule.  Flexibility 
amendments  to  this  rule,  which 
provided  for  a  low  enhanced  I/M 
performance  standard  were  published 
on  September  18,  1995  (60  FR  48029) 
and  additional  I/M  flexibility 
amendments  for  qualified  areas  in  the 
OTR  were  published  on  July  25, 1996 
(61  FR  39031). 

Under  sections  182(c)(3),  187(a)(6) 
and  187(b)(1)  of  the  Act,  any  area  having 
a  1980  Biu«au  of  Census-Defined 
urbanized  area  populations  of  200,000 
or  more  and  that  is  either:  (1) 
Designated  as  serious  or  worse  ozone 
nonattainment  or  (2)  moderate  or 
serious  CO  attaiiunent  areas  with  a 
design  value  greater  than  12.7  ppm. 
shall  implement  enhanced  I/M  in  the 
1990  Census-defined  urbanized  area. 
The  Act  also  established  the  OTR  in  the 
Northeastern  United  States  which 
includes  the  States  of  Maine,  Vermont, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  Pennsylvania,  New 
York,  New  Jersey,  Delaware,  Maryland, 
and  Northern  Virginia  and  the  District 
of  Columbia.  Sections  182(c)(3)  and 
184(b)(1)(A)  of  the  Act  require  the 
implementation  of  enhanced  I/M 
programs  in  all  metropolitan  statistical 
areas  (MSAs)  located  in  the  OTR  that 
have  a  population  of  100,000  or  more 
people. 

EPA's  rules  for  I/M  estabUshed  a  low 
and  high  enhanced  standard.  The  high 
enhanced  I/M  program  achieves  a 
greater  reduction  in  emissions 
(approximately  36%)  and  uses  a  highly 
technical  test  method.  The  low 
enhanced  I/M  performance  standard 
provides  flexibility  for  nonattainment 
areas  that  are  required  to  implement 
enhanced  I/M  programs  but  which  can 
meet  the  Act's  emission  reduction 
requirements  for  reasonable  further 
progress  (commonly  referred  to  as  15% 
plans)  and  attaiiunent  from  other 
sources  without  the  stringency  of  the 
high  enhanced  I/M  performance 
standard  (60  FR  48029).  All  other 
provisions  of  the  November  5, 1992  I/M 
rule,  except  as  revised  in  60  FR  48029 
for  extension  of  waivers  and 
expenditure  requirements,  remain 
applicable  to  states  available  for  low 
enhanced  I/M.  40  CFR  51.35(g)  provides 
that  states  may  select  the  low  enhanced 
performance  standard  if  they  have  an 
approved  SIP  for  15%.  In  today's 
Federal  Register  EPA  is  also  proposing 
conditional  approval  of  Delaware's  15% 
plan. 

The  I/M  regulation  also  establishes 
requirements  for  the  following:  Network 
type  and  program  evaluation;  adequate 
tools  and  resources;  test  frequency  and 


convenience;  vehicle  coverage;  test 
procedures  and  standards;  test 
equipment;  quality  control;  waivers  and 
compliance  via  diagnostic  inspection; 
motorist  compliance  enforcement; 
motorist  compliance  enforcement 
program  oversight;  quality  assurance; 
enforcement  against  contractors, 
stations  and  inspectors;  data  collection; 
data  analysis  and  reporting;  inspector 
training  and  licensing  or  certification; 
public  information  and  consumer 
protection;  improving  repair 
effectiveness;  compliance  with  recall 
notices;  on-road  testing;  SIP  revisions; 
and  implementation  deadlines.  The 
performance  standard  for  the  high 
enhanced  I/M  program  is  different  from 
the  low  enhanced  program  in  that  the 
high  enhanced  performance  standard  is 
based  on  high-technology  transient  test, 
known  as  IM240,  for  new  technology 
vehicles  (i.e,  those  with  closed-loop 
control  and  especially,  fuel  injected 
engines),  including  a  transient  loaded 
exhaust  short  test  incorporating 
hydrocarbons  (HC),  CO  and  NOx 
outpoints,  and  evaporative  system 
integrity  (pressure)  test  and  an 
evaporative  system  performance  (purge) 
test.  The  low  enhanced  performance 
standard,  however,  allows  for  idle 
testing  in  place  of  high-tech  testing. 

Under  the  November  1992  I/M  Rule 
enhanced  I/M  programs  were  required 
to  initially  begin  phased-in 
implementation  by  January  1, 1995, 
with  final  full  implementation  slated  for 
January  1, 1996.  Due  to  recent  EPA  rule 
changes,  and  the  flexibility  afforded  by 
the  National  Highway  Systems 
Designation  Act  of  1995  (NHA),  EPA 
believes,  as  explained  below,  that  all 
states  should  be  afforded  extra  time  to 
begin  full  implementation  of  their 
enhanced  I/M  programs. 

n.  Background 

Delaware  is  part  of  the  OTR  and 
contains  the  following  portions  of  the 
MSA  that  have  a  population  of  100,000 
or  more:  The  MSA  containing  Kent  and 
the  MSA  containing  New  Castle 
Counties.  Section  182(c)(3)  and 
184(b)(1)(A)  of  the  Act  requires  all  states 
in  the  OTR  region  which  contain  MSAs 
or  parts  thereof  vnth  populations  of 
100.000  or  more,  to  submit  a  SIP 
revision  for  an  enhanced  I/M  program. 
Furthermore,  both  Kent  and  New  Castle 
Counties  are  part  of  the  Philadelphia- 
Wilmington-Trenton  severe  ozone 
nonattainment  area.  Section  51.351(g)  of 
the  November  1992  I/M  rule  as 
amended  by  60  FR  48029  provides  that 
states  may  select  the  low  enhanced 
performance  standard  if  they  have  an 
approved  SIP  for  15%.  As  previously 
stated,  EPA  is,  today,  also  proposing 
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conditional  approval  of  Delaware's  15% 
plan. 

On  February  17, 1995  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  (DNREC) 
officially  submitted  to  EPA  a  revision  to 
the  Delaware  SIP  for  an  I/M  program  in 
Delaware,  Kent  and  New  Castle 
Counties.  The  submittal  consisted  of  a 
copy  of  the  final  regulations  in 
Regulation  Numbers  26  and  33  of  the 
Delaware  Regulations  Governing  the 
Control  of  Air  Pollution,  by  way  of 
Secretary  Order  number  95-A-0012.  On 
November  30, 1995  Etelaware  officially 
submitted  the  performance  standard 
evaluation  as  a  supplement  to  the 
February  17, 1995  SIP  submittal.  The 
performance  standard  evaluation 
provides  for  a  low  enhanced  I/M 
program.  Regulation  26  provides  for  the 
requirement  that  all  repairs  be  done  by 
a  certified  repair  technician.  Regulation 
33  provides  for  pressure  test  and  anti- 
tampering  checks  on  vehicles  in  Kent 
and  New  Castle  Counties. 

EPA's  siunmary  of  the  requirements  of 
the  November  1992  I/M  Rule  as  found 
in  40  CFR  51.350  through  51.373,  and 
EPA's  analysis  of  Delaware's  submittal 
are  outlined  below.  A  more  detailed 
analysis  of  Delaware's  submittal  is 
contained  in  a  Technic<ii  Support 
Document  (TSD)  dated  11/27/96  which 
is  available  fi-om  the  Region  III  office, 
listed  in  the  ADDRESSES  section.  Parties 
desiring  additional  details  on  the  federal 
I/M  regulation  are  referred  to  the 
November  5, 1992  Federal  Register 
notice  (57  FR  52950)  or  40  CFR  51.350- 
51.37.  as  well  as  the  I/M  Flexibility 
Amendments  in  the  September  18, 1995 
Federal  Register  notice  (60  FR  48029) 
and  the  additional  I/M  flexibility 
amendments  for  qualified  areas  in  the 
OTR,  published  on  July  25, 1996  at  (61 
FR  39031) 

in.  EPA's  Analysis  of  Delaware's  Low 
Enhanced  I/M  Program 

As  discussed  above,  section  182(c)(3), 
184(b)(1)(A),  87(a)(6)  and  187(b)(1)  of 
the  Act  require  that  States  adopt  and 
implement  regulations  for  an  enhanced 
I/M  program  in  certain  areas.  Based 
upon  EPA's  review  of  Delaware's 
submittal,  EPA  believes  Delaware  has 
not  completely  satisfied  all  aspects  of 
the  Act  and  the  November  1992  I/M 
Rule.  EPA  has  cited  the  deficiencies  of 
Delaware's  low  enhanced  I/M  program, 
below.  EPA  proposes  to  conditionally 
approve  the  SIP  if  Delaware  commits 
within  30  days  of  this  proposal  to 


correct  the  deficiencies  identified  by 
this  document  by  a  date  certain  v«dtfain 
1  year  of  the  final  conditional  ruling.  If 
Delaware  corrects  the  deficiencies  by 
that  date,  and  submits  a  new  SIP 
revision,  EPA  will  conduct  a  rulemaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
Delaware  and  submitted  to  EPA  as  an 
amendment  to  Delaware's  I/M  SIP 
revision.  If  such  commitment  is  not 
made  within  30  days,  EPA  proposes  in 
the  alternative  to  disapprove  the  SIP 
revision.  If  Delaware  does  make  a  timely 
commitment,  but  the  conditions  are  not 
met  by  the  specified  date  within  1  year, 
EPA  proposes  that  this  rulemaking  will 
convert  to  a  final  disapproval.  EPA 
would  notify  Delaware  by  letter  that  the 
conditions  have  not  been  met  and  that 
the  conditional  approval  has  converted 
to  a  disapproval. 

Applicability— 40  CFR  51.350 

Sections  182(c)(3)  and  184(b)(1)(A)  of 
the  Act  and  40  CFR  51.350  require  all 
areas  that  are  classified  as  serious  or 
worse  nonattainment  areas  and  states  in 
the  OTR  which  contain  MSAs  or  parts 
thereof  with  populations  of  100,000  or 
more  to  implement  an  enhanced  I/M 
program.  AJreas  classified  as  marginal 
for  ozone  or  moderate  for  CO  shall  meet 
the  requirements  of  a  basic  I/M  program. 
Delaware  is  part  of  the  OTR.  Kent  and 
New  Castle  are  Delaware  coimties  that 
fall  under  the  November  1992  I/M  Rule. 
Kent  and  New  Castle  Counties  are 
classified  as  severe  nonattainment  for 
ozone  and  are  implementing  a  low 
enhanced  I/M  program. 

The  federal  I/M  regulation  requires 
that  legislation  authorizing  the  program 
shall  not  sunset  prior  to  the  attainment 
deadline.  Delaware's  legislation,  7 
Delaware  Code,  Chapter  67,  Section 
6702  provides  authority  to  implement 
the  program.  However,  this  legislation  is 
open  ended  and  does  not  specify  a  date 
certain  up  to  which  the  program  is  to 
continue.  EPA  needs  confirmation 
through  a  commitment  or  statement  by 
an  authorized  Delaware  official  that  the 
program  shall  remain  in  effect  for  as 
long  as  required  by  law. 

Federal  I/M  regulation  requires  that 
SIPs  include  a  list  of  the  ZIP  codes  of 
all  areas  covered  by  the  I/M  program. 
This  is  not  contained  in  the  current 
Delaware  SIP  submittal.  EPA  needs  to 
receive  a  submitted  docimient  that 
details  the  ZIP  codes  of  all  areas  covered 
by  the  I/M  program. 


Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  upon  a  commitment  from 
Delaware  within  30  days,  to  provide  a 
statement  from  an  authorized  official 
that  the  authority  to  implement 
Delaware's  I/M  program  as  stated  above 
will  continue  through  to  attainment  and 
to  provide  ZIP  code  information  for  the 
affected  counties  under  the  I/M 
program.  Additional  information 
needed  to  remedy  the  deficiencies  in 
this  section  is  explained  in  §  51.350  of 
the  I/M  Rule  and  the  Ust  in  the  TSD 
prepared  by  EPA  on  this  rulemaking. 

Enhanced  I/M  Performance  Standard — 
40  CFR  51.351 

In  accordance  with  the  Act  and  with 
the  November  1992  I/M  Rule,  the 
enhanced  I/M  program  must  be 
designed  and  implemented  to  meet  or 
exceed  a  minimum  performance 
standard,  which  is  expressed  as 
emission  levels  in  area-wide  average 
grams  per  mile  (gpm)  for  certain 
pollutants.  The  performance  standard 
shall  be  established  using  local 
characteristics,  such  as  vehicle  mix  and 
local  fuel  controls,  and  the  following 
parameters:  network  type,  start  date,  test 
frequency,  model  year  coverage,  vehicle 
type  coverage,  exhaust  emission  test 
type,  emission  standards,  emissions 
control  device,  evaporative  system 
function  checks,  stringency,  waiver  rate, 
compliance  rate,  and  evaluation  date. 
The  emission  levels  achieved  by  the 
Delaware's  program  design  shall  be 
calculated  using  the  most  current 
version,  at  the  time  of  submittal,  of  the 
EPA  mobile  source  emissions  factor 
model.  Areas  shall  meet  the 
performance  standard  for  the  pollutants 
which  cause  them  to  be  subject  to 
enhanced  I/M  requirements.  In  the  case 
of  ozone  nonattainment  areas,  the 
performance  standard  must  be  met  for 
both  NOx  and  HC.  The  Delaware 
submittal  must  meet  the  low  enhanced 
I/M  performance  standard  for  HC  and 
NOx  in  Kent  and  New  Castle  Counties. 

The  Delaware  submittal  includes  a 
modeUng  demonstration  of  the 
performance  standard  that  uses  the 
following  program  design  parameters. 
EPA  here  notes  that  not  all  of 
Delaware's  parameter  assumptions  are 
acceptable,  and  as  a  condition  of  this 
rulemaking  Delaware  must  remodel  its 
program  and  demonstrate  complitmce 
with  the  I/M  performance  standard: 


Parameter 


Delaware's  program 


Network  Type 
Start  Date 


Centralized  test-only. 

1983  for  existing  programs;  1995  for  area  subiect  to  the  1990  CAA. 
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Parameter 

Frequency 

Model  Years 

Vehicle  type  coverage 

Exhaust  emission  test  type , 

Emission  standards  „ 

Emission  control  „ 

Evaporative  System 

Stringency  rate „ „.., 

Waiver  rate  

Compliance  rate  ..« ,. 

Evaluation  dates  ._ 


Delaware's  program 


Biennial. 

1968  and  beyond. 

Light  duty  gasoline  vehicles  (LDGV),  Light  duty  gasoline  trucks  1  &  2 

(LDT1.LDT2). 
Idle  testing  of  all  covered  vehicles. 
Hydrocartons:  220  ppm  as  hexane  carbon  rrxKioxide:  1.2%. 
Pressure  test  and  visual  check  of  fuel  inlet  restrictor,  gas  cap.  catalytic 

converter  For:  1968+  LDGV,  1970+  LDGT1  &  LDGT2. 
Pressure  decay  test  for  above  vehicle  types. 
20%  Pre  1981  models. 
3%.     , 
96%. 
1996,  1999,  2002,  2005.  and  2007. 


The  federal  I/M  rule  requires  on-road 
testing  of  at  least  0.5%  of  the  subject 
vehicle  population,  or  20,000  whichever 
is  less,  as  a  supplement  to  the  periodic 
inspection  required  by  the  rule. 
Delaware  does  not  have  adopted 
regulations  that  implement  an  on-road 
testing  program.  Delaware  wall  need  to 
adopt  regulations  requiring  on-road 
testing.  Therefore,  EPA  proposes  to 
conditionaHy  approve  the  Delavirare  SEP 
based  on  receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations  that  implement  an  on-road 
vehicle  testing  program  as  called  out  in 
§  51.351(b)  of  the  November  1992  I/M 
Rule.  Additional  information  needed  to 
remedy  the  deficiencies  in  this  section 
is  explained  in  §51.351  of  the  I/M  Rule 
and  the  list  in  the  TSD. 

Network  Type  and  Program 
Evaluation — iO  CFR  51.353 

The  enhanced  program  must  include 
an  ongoing  evaluation  to  quantify  the 
emission  reduction  benefits  of  the 
program,  and  to  determine  if  the 
program  is  meeting  the  requirements  of 
the  Act  and  the  federal  I/M  regulations. 
The  SIP  shall  include  details  on  the 
program  evaluation  and  shall  include  a 
schedule  for  submittal  of  biennial 
evaluation  reports,  data  from  a  State 
monitored  or  administered  mass 
emissions  test  of  at  least  0.1%  of  the 
vehicles  subject  to  inspection  each  year, 
a  description  of  the  sampling 
methodology,  the  data  collection  and 
analysis  system  and  the  legal  authority 
enabling  the  evaluation  program.  In 
addition  to  these  requirements, 
Delaware  is  required,  in  accordance 
with  this  section  of  the  November  1992 
I/M  Rule,  to  provide  in  the  biennial 
report,  the  results  of  undercover  siuT^eys 
of  inspector  effectiveness  related  to 
identifying  vehicles  in  need  of  repair. 
Also,  Delaware  is  required,  in  its 
biennial  reports,  to  provide  local  fleet 


emissions  factors  in  assessing  the  actual 
effectiveness  of  the  I/M  program. 

The  November  1992  I/M  Rule  requires 
that  SIPs  include  a  description  of  the 
evaluation  schedule  and  protocol,  the 
sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabling  the  evaluation  program. 

Delaware  has  legal  authority  to 
operate  a  motor  vehicle  program  as 
stated  in  7  Delaware  Code,  Chapter  60, 
Section  6010.  However,  Delaware's 
submittal  contains  no  narrative 
description,  regulations  or  procedures  to 
address  program  evaluation;  the 
network  type  is  not  specified;  and  there 
is  no  commitment  that  Delaware  will  in 
fact  evaluate  the  program. 

Regarding  program  evaluation 
elements.  EPA  needs  to  see  evidence 
through  procedures  and  or  regulation 
that  the  following  elements  are 
addressed:  (1)  A  provision  for  the  first 
biennial  evaluation  to  be  reported  to 
EPA  by  July  1997;  (2)  a  description  of 
the  evaluation  schedule,  protocol, 
sampling  methodology,  data  collection 
and  analysis,  and  the  resources  and 
personnel  for  the  evaluation  program. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  description  of 
the  evaluation  schedule  and  protocol, 
the  sampling  methodology,  the  data 
collection  and  analysis  system,  the 
resources  and  personnel  for  evaluation 
and  related  details  of  the  evaluation 
program,  and  the  legal  authority 
enabling  the  evaluation  program. 
Additional  information  needed  to 
remedy  the  deficiencies  in  this  section 
is  explained  in  §  51.353  of  the  I/M  Rule 
and  the  checkhst  in  the  TSD. 


Adequate  Tools  and  Resources— 40  CFR 
51.354 

The  federal  regulation  requires 
Delaware  to  demonstrate  that  adequate 
funding  of  the  program  is  available.  A 
portion  of  the  test  fee  or  separately 
assessed  per  vehicle  fee  shall  be 
collected,  placed  in  a  dedicated  fund 
and  used  to  finance  the  program. 
Alternative  funding  approaches  are 
acceptable  if  demonstrated  that  the 
funding  can  be  maintained.  Reliance  on 
funding  from  Delaware  or  local  general 
fund  is  not  acceptable  unless  doing 
otherwise  would  be  a  violation  of 
Delaware's  constitution.  The  SIP  shall 
include  a  detailed  budget  plan  which 
describes  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  and  purchase  of 
equipment.  The  SIP  shall  also  detail  the 
number  of  personnel  dedicated  to  the 
quality  assurance  program,  data 
analysis,  program  administration, 
enforcement,  pubic  education  and 
assistance  and  other  necessary 
functions. 

Delaware's  SIP  submittal  does  not 
provide  a  description  of  resources.  EPA 
is  aware  that  Delaware  has  funding 
through  the  1993  House  Bill  360  which 
dedicated  2.8  million  dollars  from  state 
traffic  fines/violations  to  be  used  for  the 
enhanced  I/M  program.  However,  a 
copy  of  the  enabling  legislation  for  these 
funds  was  not  included  in  Delaware's 
submittals  pending  before  EPA.  EPA 
needs  to  receive  a  copy  of  the  document 
under  official  cover  as  well  as 
additional  details  on  how  the  program 
is  funded.  It  is  not  clear  what  monies 
are  u$ed  for  current  program  operation, 
pressure  test  equipment,  and  where 
funding  will  come  from  to  purchase 
equipment  to  perform  the  required  mass 
based  transient  test.  Delaware  needs  to 
provide  these  details. 

Therefore,  EPA  proposes  to  . 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
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certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  detailed 
budget  plan  which  describes  the  source 
of  funds  for  personnel,  program 
administration,  program  enforcement, 
and  purchase,  of  equipment.  This 
submission  must  also  include 
information  on  the  number  of  personnel 
dedicated  to  the  quality  assurance 
program,  data  analysis,  program 
administration,  enforcement,  public 
education  and  assistance  and  other 
necessary  functions.  Additional 
information  required  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.354  of  the  I/M  Rule  and  in  the 
TSD. 

Test  Frequency  and  Convenience— 40 
CFR  51.355 

The  enhanced  I/M  performance 
standard  assumes  an  annual  test 
frequency,  however,  other  schedules 
may  be  approved  if  the  performance 
standard  is  achieved.  The  SIP  shall 
describe  the  test  year  selection  scheme, 
how  the  test  frequency  is  integrated  into 
the  enforcement  process  and  shall 
include  the  legal  authority,  regulations 
or  contract  provisions  to  implement  and 
enforce  the  test  frequency.  The  program 
shall  be  designed  to  provide  convenient 
service  to  the  motorist  by  ensuring  short 
wait  times,  short  driving  distances  and 
regular  testing  hours. 

Delaware  has  stated  that  its  program 
is  a  biennial  testing  program,  but 
Delaware  does  not  have  adopted 
regulations  or  a  narrative  description  of 
the  program  test  frequency  or  what 
mechanisms  are  in  place  to  insure  short 
wait  times  for  the  motorist  during 
program  operation.  Furthermore,  the 
Delaware  SIP  does  not  identify 
safeguards  to  ensure  vehicles  will  be 
tested  on  schedule.  The  Delaware  SIP 
provides  no  regulations  that  require 
testing  stations  to  test  any  subject 
vehicle  presented  for  a  test  during  the 
station's  operating  hours. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  on  receiving  within  30  days  of  the 
publication  of  this  notice,  E)elaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  description  of 
the  test  year  selection  scheme,  and  how 
the  test  frequency  is  integrated  into  the 
enforcement  process.  This  description 
must  include  the  legal  authority, 
regulations  or  contract  provisions  to 
implement  and  enforce  the  test 
frequency.  The  program  must  be 
designed  to  provide  convenient  service 
to  the  motorist  by  ensuring  short  wait 
times,  short  driving  distances  and 
regular  testing  hours.  Additional 
information  needed  to  remedy  the 


deficiencies  in  this  section  is  explained 
in  §  51.355  of  the  I/M  Rule  and  in  the 
TSD. 

Vehicle  Coverage — 40  CFR  51.356 

The  performance  standard  for 
enhanced  I/M  programs  assumes 
coverage  of  all  1968  and  later  model 
year  light  duty  vehicles  and  light  duty 
trucks  up  to  8,500  pounds  Gross  Vehicle 
Weight  Rating  (GVWR),  and  includes 
vehicles  operating  on  all  fuel  types. 
Other  levels  of  coverage  may  be 
approved  if  the  necessary  emission    ^ 
reductions  are  achieved.  Vehicles 
registered  or  required  to  be  registered 
within  the  I/M  program  area  boundaries, 
and  fleets  primarily  operated  within  the 
I/M  program  area  boundaries  and 
belonging  to  the  covered  model  years 
and  vehicle  classes  comprise  the  subject 
vehicles.  Fleets  may  be  officially 
inspected  outside  of  the  normal  I/M 
program  test  facilities,  if  such 
alternatives  are  approved  by  the 
program  administration,  but  shall  be 
subject  to  the  same  test  requirements 
using  the  same  quality  control  standards 
as  non-fleet  vehicles  and  shall  be 
inspected  in  independent,  test-only 
facilities,  according  to  the  requirements 
of  40  CFR  51.353(a).  Vehicles  which  are 
operated  on  federal  installations  located 
within  an  I/M  program  area  shall  be 
tested,  regardless  of  whether  the 
vehicles  are  registered  in  state  or  local 
I/M  area. 

The  federal  I/M  program  regulation 
requires  that  SIPs  include  the  legal 
authority  or  rule  necessary  to 
implement  and  enforce  the  vehicle 
coverage  requirement,  a  detailed 
description  of  the  number  and  types  of 
vehicles  to  be  covered  by  the  program, 
and  a  plan  for  how  those  vehicles  are  to 
be  identified  including  vehicles  that  are 
routinely  operated  in  the  area  but  that 
may  not  be  registered  in  the  area.  There 
must  also  be  a  description  of  any  special 
exemptions  including  the  percentage 
and  number  of  vehicles  to  be  impacted 
by  the  exemption. 

Delaware's  current  submission 
provides  no  breakdown  by  model  year 
and  weight.  Since  only  gasoline 
powered  internal  combustion  engines 
are  subject  to  the  program  as  provided 
in  Delaware  regulations  26  and  33,  fuel 
type  is  not  an  issue.  Additionally,  the 
Delaware  SIP  submittal  pending  before 
EPA  does  not  provida  for  an  accounting 
for  registered  vehicles  and  those 
required  to  be  registered  in  order  to 
provide  an  estimate  of  unregistered 
vehicles  subject  to  the  I/M  program.  It 
is  assumed  that  fleet  vehicles  are 
covered  in  the  current  regulations, 
however,  no  provisions  for  fleet  testing 
are  in  the  regulations  and  no  authority 


to  provide  for  fleet  testing  is  given. 
There  are  no  provisions  to  address 
testing  vehicles  registered  in  other 
program  areas.  The  Delaware  SIP 
sumittal  does  not  address  the  federal 
fleet  inspection  program.  Delaware's 
regulations  provide  for  vehicle 
exemptions  from  its  I/M  program, 
however,  the  Delaware  SIP  submittal 
does  not  include  an  estimate  of  vehicles 
or  a  percentage  of  the  subject  fleet  and 
no  accounting  is  made  in  Delaware's 
emissions  reduction  analysis. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  a  description  of 
vehicles  covered  by  Delaware's  I/M 
program,  broken  down  by  model  year 
and  weight;  an  accounting  for  registered 
vehicles  and  those  required  to  be 
registered  in  order  to  provide  an 
estimate  of  imregistered  vehicles  subject 
to  the  I/M  program.  Delaware  also  needs 
to  submit  provisions  in  its  regulations 
that  provide  for  fleet  testing;  testing 
vehicles  registered  in  other  program 
areas;  and  provide  the  legal  authority  or 
rules  necessary  to  implement  fleet 
testing.  With  regard  to  the  fleet 
inspection  program,  Delaware  needs  to 
develop  regulations  and  procedures  that 
address  fleet  ins(>ections  and  account 
for  this  in  its  vehicle  coverage  and  in 
the  modeling  of  the  performance 
standard.  Delaware  also  needs  to 
provide  information  on  exempted 
vehicles  regarding  number,  fleet 
percentage  and  account  for  them  in  its 
emissions  reduction  analysis. 
Additional  information  needed  to 
remedy  deficiencies  noted  in  this 
section  is  explained  in  §  51.356  of  the 
I/M  Rule  and  ir,  \he  TSD. 

Test  Procedures  and  Standards— 40 
CFR  51.357 

Written  test  procedures  and  pass/fail 
standards  shall  be  established  and 
followed  for  each  model  year  and 
vehicle  type  included  in  the  program. 
Test  procedures  and  standards  are 
detailed  in  40  CFR  51.357  and  in  the 
EPA  document  entitled  "High-Tech  I/M 
Test  Procedures,  Emissions  Standards, 
Quality  Control  Requirements,  and 
Equipment  Specifications",  EPA-AA- 
EPSI>-IM-93-l.  dated  April  1994.  The 
federal  I/M  regulations  also  require 
vehicles  that  have  been  altered  from 
their  original  certified  configiu-ation 
(i.e..  engine  or  fuel  switching)  to  be 
tested  in  the  same  manner  as  other 
subject  vehicles. 

Delaware  has  provided  detailed  test 
procedures  for  each  test  as  well  as  pass/ 
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fail  standards  for  each  applicable  model 
year  for  each  test.  However,  Delaware 
needs  to  assure  certain  procedures 
conform  with  procediu-es  contained  in 
Appendix  B  to  Subpart  S  of  the 
November  5, 1992  November  1992  I/M 
Rule.  Also  regulations/procedures  need 
to  be  provided  that:  (1)  Ensure  that 
initial  tests  are  performed  with  no  prior 
repair  or  adjustment  at  the  facility;  (2) 
provide  access  to  j)ermit  owner 
observation;  (3)  provide  for  rejection  of 
vehicles  writh  missing  components  or 
unsafe  conditions;  (4)  provide  for 
appropriate  retesting  of  primary  and 
secondary  components;  and  (5)  address 
fuel  and  engine  switching.  Delaware 
must  ensure  that  its  evaporative  test 
standards  match  EPA  approved 
standards. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  widiin  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  that  address  the  above 
deficiencies.  Additional  information 
needed  to  remedy  the  deficiencies  in 
this  section  is  explained  in  §  51.357  of 
the  I/M  Rule  and  in  the  TSD. 

Test  Equipment — 40  CFR  51.358 

Computerized  test  systems  are 
required  for  performing  any 
measiu«ment  on  subject  vehicles.  The 
federal  I/M  regulation  requires  that  SIP 
submissions  include  written  technical 
specifications  for  all  test  equipment 
used  in  the  program.  The  specifications 
shall  describe  the  emission  analysis 
process,  the  necessary  test  equipment, 
the  required  features,  and  written 
acceptance  testing  criteria  and 
procedures. 

Delaware's  submission  contains 
written  technical  specifications  that 
addresses  pass/fail  criteria,  calibration 
adjustments  and  quality  control  for  idle 
testing.  However  no  test  specifications 
are  provided  for  the  idle  or  pressure 
tests.  The  State's  submission  does  not 
describe  equipment  acceptance  testing 
criteria  and  procedures.  "The  test 
equipment  is  capable  of  testing  all 
subject  vehicles,  however  written  test 
equipment  :p»  /Qcations  are  not 
contained  in  the  submission. 
Additionally,  there  is  no  commitment  to 
update  test  equipment  and  no 
description  of  the  test  system 
confisuration. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 


conditional  rulemaking,  regulations/ 
procedures  that  address  the  general 
deficiencies  noted  above.  Additional 
information  needed  to  remedy  the" 
deficiencies  in  this  section  is  explained 
in  §  51.358  of  the  I/M  Rule  and  in  the 
TSD. 

Quality  Control— 40  CFR  51.359 

Quality  control  measures  shall  insure 
that  emissions  measurement  equipment 
is  calibrated  and  maintained  properly 
and  that  inspection,  calibration  records, 
and  control  charts  are  accurately 
created,  recorded  and  maintained. 

Delaware  has  provided  a  description 
of  quality  control  measures  for 
emissions  measurement  equipment, 
however,  the  remaining  requirements  of 
this  section  have  not  been  addressed. 
These  include  but  are  not  limited  to:  A 
quality  control  procedures  manual  or 
related  document;  proper  calibration 
measures  and  associated  record  keeping; 
preventive  maintenance  measures/ 
provisions  for  proper  recording  of 
quality  control  information.  In  addition, 
the  Delaware  SIP  does  not  contain 
provisions  for  maintenance,  calibration 
and  insuring  test  accuracy;  equipment 
specifications;  for  steady-state  and 
evaporative  test  equipment. 

EPA  proposes  to  conditionaUy 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies  noted 
above.  Additional  information  needed 
to  remedy  the  deficiencies  in  this 
section  is  explained  in  §  51.359  of  the 
I/M  Rule  and  the  checklist  in  the  TSD. 

Waivers  &  Compliance  via  Diagnostic 
Inspection — W  CFR  51.360 

The  federal  I/M  regulations  allows  for 
the  issuance  of  a  waiver,  which  is  a 
form  of  compliance  with  the  program 
requirements  that  allows  a  motorist  to 
comply  without  meeting  the  appropriate 
test  standards.  For  enhanced  I/M 
programs,  an  expenditure  of  at  least 
$450  in  repairs,  adjusted  annually  to 
reflect  the  change  in  the  Consiuner  Price 
Index  (CPI)  as  compared  to  the  CPI  for 
1989,  is  required  in  order  to  qualify  for 
a  waiver.  Waivers  can  only  be  issued 
after  a  vehicle  has  failed  a  retest 
performed  after  all  qualifying  repairs 
have  been  made.  Any  available  warranty 
coverage  must  be  used  to  obtain  repairs 
before  expenditures  can  be  counted 
toward  the  cost  limit.  Tampering  related 
repairs  shall  not  be  applied  toward  the 
cost  limit.  Repairs  must  be  appropriate 
to  the  cause  of  the  test  bilure.  The 


federal  regulation  allows  for  compliance 
via  a  diagnostic  inspection  after  failing 
a  retest  on  emissions  and  requires 
quality  control  of  waiver  assurance.  The 
SIP  must  sfet  a  maximum  waiver  rate 
and  must  describe  corrective  action  that 
would  be  taken  if  the  waiver  rate 
exceeds  that  committed  to  in  the  SIP. 

Delaware  has  provisions  in  its 
regulations  for  issuance  of  waivers  and 
has  demonstrated  that  it  has  the 
necessary  legal  authority  to  issue  the 
waivers  and  administrate  the  waiver 
^stem.  It  establishes  the  minimum 
dollar  expenditure  amounts  for  waivers 
to  be  issued  in  the  areas  that  are 
required  to  implement  the  basic  I/M 
program.  However,  in  Kent  cuid  New 
Castle  Counties,  where  the  low 
enhanced  program  applies,  the  same 
basic  waiver  rate  is  in  place.  This  does 
not  meet  the  minimum  requirement  of 
$450  which  is  a  statutory  requirement  of 
the  Act. 

Time  extensions  are  part  of 
Delaware's  rule  provisions,  but  these 
provisions  only  partially  fulfill  the 
requirements  regarding  time  extensions 
imder  this  section.  The  Delaware  SIP 
provides  for  the  performance  of  a 
documented  physical  and  functional 
analysis  and  for  the  cut  point 
requirements  which  are  consistent  with 
EPA  requirements.  However,  the 
Delaware  SIP  contains  provisions  that 
only  partially  fulfill  the  requirements 
for  the  quality  control  of  waiver 
issuance. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  wthin  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies 
mentioned  above.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.360  of  the  I/M  Rule  and  in  the 
TSD. 

Motorist  Compliance  Enforcement — 40 
CFR  51.361 

The  federal  regulation  requires  that 
compliance  shall  be  ensured  through 
the  denial  of  motor  vehicle  registration 
in  enhanced  I/M  programs  unless  an 
exception  for  use  of  an  existing 
alternative  is  approved.  SIPs  shall 
provide  information  concerning  the' 
enforcement  process,  legal  authority  to 
implementation  and  enforce  the 
program,  and  a  commitment  to  a 
compliance  rate  to  be  used  for  modeling 
purposes  and  to  be  maintained  in 
practice. 
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As  a  condition  for  this  approval, 
Delaware  needs  to  provide  EPA  with  the 
specific  details  of  its  Motorist 
CompUance  Enforcement  program. 
Although  Delaware  has  a  registration 
denial  system,  under  the  basic  I/M 
program,  no  details  have  been  provided. 
The  SIP  submittal  must  include  a 
commitment  to  maintain  a  specified 
enforcement  level  to  be  used  for 
modeling  purposes. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  vdthin  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies  noted 
above.  Additional  information  needed 
to  remedy  the  deficiencies  noted  above 
is  explained  in  §  51.361  of  the  I/M  Rule 
and  in  the  TSD. 

Motorist  Compliance  Enforcement 
Program  Oversight — 40  CFR  51.362 

The  federal  I/M  regulation  requires 
that  the  enforcement  program  shall  be 
audited  regularly  and  shall  follow 
effective  program  management 
practices,  including  adjustments  to 
improve  operation  when  necessary.  The 
SIP  shall  include  quality  control  and 
quality  assurance  procediu^s  to  be  used 
to  insure  the  effective  overall 
performance  of  the  enforcement  system. 
An  infonnation  management  system 
shall  be  established  which  will 
characterize,  evaluate  and  enforce  the 
program. 

Although  E)elaware  has  motorist 
compliance  enforcement  oversight 
procedures/regulations,  they  were  not 
provided  in  the  SIP  submittal, 
specifically,  7  Delaware  Code,  Chapter 
67  for  enforcement  procedures.  These 
need  to  be  provided  to  EPA  along  with 
the  procedures  manual. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procedures  and/or  documents  that 
address  the  general  deficiencies  noted 
above.  Additional  information  needed 
to  remedy  the  deficiencies  noted  above 
is  explained  in  §  51.362  of  the  I/M  Rule 
and  in  the  TSD. 

Quality  Assurance — 40  CFR  51.363 

An  ongoing  quality  assurance 
program  shall  be  implemented  to 
discover,  correct,  and  prevent  fraud, 
waste  and  abuse  in  the  program.  The 
program  shall  include  covert  and  overt 


performance  audits  of  the  inspectors, 
audits  of  station  and  inspector  records, 
equipment  audits,  and  formal  training  of 
all  State  I/M  enforcement  officials  and 
auditors.  A  description  of  the  quality 
assurance  program  which  includes 
written  procedure  manuals  on  the  above 
discussed  items  must  be  submitted  as 
part  of  the  SIP. 

As  a  condition  for  approval,  Delaware 
needs  to  provide  the  EPA  details  of  its 
existing  quality  assurance  program  that 
fulfill  the  detailed  requirements  listed 
in  §51.363  of  the  I/M  rule. 

EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  regulations/ 
procediu^s  and/or  dociunents  that 
address  the  general  deficiencies  of  this 
seciion.  Additional  information  needed 
to  'emedy  the  deficiencies  in  this 
section  is  explained  in  §  51.363  of  the 
I/M  Rule  and  in  the  TSD. 

Enforcement  Against  Contractors, 
Stations  and  Inspectors — 40  CFR  51.364 

Enforcement  against  licensed  stations, 
contractors,  and  inspectors  shall  include 
swift,  sure,  effective  and  consistent 
penalties  for  violation  of  program 
requirements.  The  federal  I/M 
regulation  requires  the  establishment  of 
minimum  penalties  for  violations  of 
program  rules  and  procedures  which 
can  be  imposed  against  stations, 
contractors  and  inspectors.  The  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines,  license 
suspensions  and  revocations  must  be 
included  in  the  SIP.  State  quality 
assurance  officials  shall  have  the 
authority  to  temporarily  suspend  station 
and/or  inspector  licenses  immediately 
upon  finding  a  violation  that  directly 
affects  emission  reduction  benefits, 
unless  constitutionally  prohibited.  An 
official  opinion  explaining  any  state 
constitutional  impediments  to 
immediate  suspension  authority  must 
be  included  in  the  submittal.  The  SIP 
shall  describe  the  administrative  and 
judicial  procedures  and  responsibilities 
relevant  io  the  enforcement  process, 
including  which  agencies,  courts  and 
jurisdictions  are  involved,  who  vnll 
prosecute  and  adjudicate  cases  and  the 
resources  and  soiut:es  of  those  resources 
which  will  support  this  function. 

7  Delaware  Code,  Chapter  60,  section 
6010  provides  general  authority  to 
Secretary  to  adopt  regulations  necessary 
to  implement  program.  However, 
Delaware  has  provided  no  procedures 
that  address  any  requirements  of  this 
section.  No  specific  regulation  is 


provided  for  enforcement  against 
stations,  inspectors,  or  contractors,  nor 
is  a  penalty  schedule  provided. 
Delaware  has  not  demonstrated  that  it 
has  existing  regulations  under  the  basic 
I/M  program. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  vdthin  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations,  rules  and  procedures  that 
address  the  deficiencies  of  this  section. 
Additional  infonnation  needed  to 
remedy  the  deficiencies  in  this  section 
is  explained  in  §  51.364  of  the  I/M  Rule 
and  in  tiie  TSD. 

Data  Collection  Section — 40  CFR  51.365 

Accurate  data  collection  is  essential  to 
the  management,  evaluation  and 
enforcement  of  an  I/M  program.  The 
federal  I/M  regulation  requires  data  to 
be  gathered  on  each  individual  test 
conducted  and  on  the  results  of  the 
quality  control  checks  of  test  equipment 
reouired  under  40  CFR  §51.359. 

Delaware's  SIP  did  not  address  data 
collection.  Delaware  needs  to  either 
demonstrate  that  it  has  existing  data 
procedures  that  meet  the  requirements 
of  this  section  or  develop  and  submit 
regulations/provisions/procedures  that 
meet  this  requirement. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  or 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.365  of  the  I/M  Rule  and  in  the 
TSD. 

Data  Analysis  and  Reporting — 40  CFR 
51.366 

Data  analysis  and  reporting  are 
required  to  allow  for  monitoring  and 
evaluation  of  the  program  by  Delaware 
and  EPA.  The  federal  I/M  regulation 
requires  annual  reports  to  be  submitted 
which  provide  information  and 
statistics  and  which  summarize 
activities  performed  for  each  of  the 
following  programs:  Testing,  quality 
assurance,  quality  control  and 
enforcement.  These  reports  are  to  be 
submitted  by  July  of  each  year  and  shall 
provide  statistics  for  the  period  ftiim 
January  to  December  of  the  previoi  s 
year.  A  separate  biennial  report  shall  be 
submitted  to  EPA  which  addresses 
changes  in  program  design,  regulations. 
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legal  authority,  program  procedures  and 
any  weaknesses  in  the  program  foimd 
during  the  two  year  p)eriod  and  how 
these  problems  will  be  or  have  been 
corrected. 

Delaware's  SIP  did  not  address  data 
analysis  and  reporting  provisions. 
Delaware  needs  to  either  show  EPA  that 
it  has  existing  data  analysis  procedures 
that  meet  the  requirements  of  this 
section  or  develop  and  submit 
regulations/provisions/  procedures  that 
meet  this  requirement. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.366  of  the  1/M  Rule  and  in  the 
TSD. 

Inspector  Training  and  Licensing  or 
Certification — W  CFR  51.367 

The  federal  I/M  regulations  requires 
all  inspectors  to  be  formally  trained  and 
licensed  or  certified  to  perform 
inspections. 

Regulation  26,  Section  8  and 
Regulation  33,  Section  8  requires 
certification  of  motor  vehicle  officers. 
These  regulations  also  have  provisions 
stipulating  that  motor  vehicle  officers 
complete  a  training  course  approved  by 
the  Delaware  Division  of  Motor 
Vehicles.  However,  no  description  of 
the  training  course  is  given  in  the 
submission. 

The  EPA  proposes  to  conditionally 
approve  the  E)elaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.367  of  the  I/M  Rule  and  in  the 
TSD. 

Public  Information  and  Consumer 
Protection — iO  CFR  51.368 

The  federal  I/M  regulation  requires 
the  SIP  to  include  public  information 
and  consiuner  protection. 

Delaware  needs  to  provide 
provisions/measures  that  it  will 
implement  to  protect  the  consumer  and 
provide  for  public  awareness. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 


publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.368  of  the  I/M  Rule  and  in  the 
TSD. 

Improving  Repair  Effectiveness— 40  CFR 
51.369 

Effective  repairs  are  the  key  to 
achieving  program  goals.  The  federal 
regulation  requires  states  to  take  steps  to 
ensure  that  the  capability  exists  in  the 
repair  industry  to  repair  vehicles.  The 
SIP  must  include  a  description  of  the 
technical  assistance  program  to  be 
implemented,  a  description  of  the 
procedures  and  criteria  to  be  used  in 
meeting  the  performance  monitoring 
requirements  required  in  the  federal 
regulation  and  a  description  of  the 
repair  technician  training  resources 
available  in  the  community. 

EPA  understands  that  the  E)elaware 
Department  of  Natural  Resources  and 
Enviroiunental  Control  (DNREC)  is 
jointly  developing  a  technician  training 
course  with  the  Delaware  Community 
College.  The  Delaware  SIP  must  include 
information  on  this  program  as  well  as 
provisions  for  monitoring  performance 
of  repair  facilities. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  day»of  the 
pubUcation  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procediu^s  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.369  of  the  I/M  Rule  and  in  the 
TSD. 

Compliance  with  Recall  Notices — 40 
CFR  51.370 

The  federal  regulation  requires  that 
Delawares  establish  methods  to  ensure 
that  vehicles  which  are  subject  to 
enhanced  I/M  and  are  included  in  an 
emission  related  recall  receive  the 
required  repairs  prior  to  completing  the 
emission  test  and/or  renewing  the 
vehicle  registration. 

E)elaware  must  address  all  the 
provisions  for  recall  notices  imder  the 
federal  regulation  and  noted  in  the  TSD 
and  as  required  under  §  51.370  of  the 
November  1992  I/M  Rule. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
pubhcation  of  this  notice,  Delaware's 


commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  in  this  Section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.370  of  the  I/M  Rule  and  in  the 
TSD. 

On-Road  Testing— 40  CFR  51.371 

On-road  testing  is  required  in 
enhanced  I/M  areas.  The  use  of  either 
remote  sensing  devices  (RSD)  or 
roadside  pullovers  including  tailpipe 
emission  testing  can  be  used  to  meet  the 
federal  regulations.  The  program  must 
include  on-road  testing  of  0.5%  of  the 
subject  fleet  or  20,000  vehicles, 
whichever  is  less,  in  the  nonattainment 
area  or  the  I/M  program  area.  Motorists 
that  have  passed  an  emissions  test  and 
are  found  to  be  high  emitters  as  a  result 
of  an  on-road  test  shall  be  required  to 
pass  an  out-of-cycle  test. 

No  legal  authority  to  implement  an 
on-road  testing  program  was  included  in 
the  Delaware  SIP.  The  general  authority 
to  implement  a  program  may  be 
sufficient  to  require  on-road  testing, 
however,  Delaware  has  no  regulations  in 
place  to  implement  on-road  testing. 

The  EPA  proposes  to  conditionally 
approve  the  Delaware  SIP  based  on 
receiving  within  30  days  of  the 
publication  of  this  notice,  Delaware's 
commitment  to  submit  to  EPA  by  a  date 
certain,  within  1  year  of  the  final 
conditional  rulemaking,  adopted 
regulations/procedures  that  address  the 
deficiencies  of  this  section.  Additional 
information  needed  to  remedy  the 
deficiencies  in  this  section  is  explained 
in  §  51.371  of  the  I/M  Rule  and  in  the 
TSD. 

State  Implementation  Plan  Submittals/ 
Submission  Deadlines — 40  CFR  51.372 
through  51.373 

Delaware's  submittal  contains  the 
following:  (1)  The  legislative  authority 
to  implement  the  program;  (2) 
Regulation  33  that  adds  a  requirement 
for  a  pressure  test  and  anti-tampering 
checks  on  light  duty  vehicles  1968  and 
newer  and  light  duty  trucks  1970  and 
newer  in  Kent  and  New  Castle  Counties; 
(3)  Regulation  26  that  adds  a 
requirement  that  repairs  on  1981  and 
later  model  year  vehicles  be  performed 
by  certified  repair  technicians  to  qualify 
for  a  waiver.  This  program  became 
effective  on  January  1, 1997;  and  (4)  the 
low  enhanced  performance  standard 
evaluation.  Delaware  has  indicated  that 
its  pressure  test  and  anti-tampering 
program  was  effective  as  of  January  1, 
1995. 
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Delaware  has  demonstrated  that  the 
program  meets  the  low-enhanced 
performance  standard.  Delaware  has 
shown  that  program  will  achieve  an  air 
quality  benefit.  However,  there  are  some 
specific  administrative  requirements  of 
the  rule  that  they  have  not  addressed. 
Delaware  has  not  adequately  addressed: 
The  waiver  requirements;  on-road 
testing  requirements;  program 
evaluation  using  mass  based  transient 
test  procedure;  specifics  on  network 
type  and  test  frequency;  sufficient 
quality  control  procedures  and 
requirements;  complete  equipment 
specifications;  specific  enforcement 
requirements;  public  information  and 
consumer  protection  requirements; 
sufficient  enforcement  authority; 
sufficient  test  document  through  test 
memoranda  and  procedural 
memoranda. 

EPA  understands  that  Delaware  has 
adopted  certain  legislation  and 
procediu«s  that  were  not  included  in 
the  submittals  pending  before  EPA. 
Once  legislation,  regulations  and/or 
procedures  have  gone  through  the 
adoption  process,  they  will  need  to  be 
officially  submitted  to  EPA  as  a  SIP 
revision  supplement  to  the  I/M  SIP. 
Where  new  regulations/procedures  are 
developed,  the  public  notice  and 
hearing  process  in  section  110  of  Act 
must  be  followed.  EPA  has  a  list  of 
missing  procedural  manuals  and 
enabling  legislation  in  the  TSD  prepared 
on  this  rulemaking.  EPA  believes  that 
most  of  the  noted  deficiencies  can  be 
addressed  through  regulation 
amendments  and  procedure  manuals. 
The  one  exception  is  the  lack  of 
provisions  establishing  a  $450  waiver 
limit  as  prescribed  in  the  Act.  All  states 
vdth  enhanced  programs  are  required  to 
have  this  limit.  EPA  also  remains 
concerned  about  how  Delaware  can 
maintain  a  3%  waiver  limit  using  a 
$200/575  waiver  amount.  EPA  befieves 
that  the  extension  of  the  waiver 
deadline  called  out  in  the  I/M  rule,  as 
revised  in  60  FR  48029,  will  afford 
Delaware  the  opportunity  to  improve 
technician  training  so  that  by  1998,  the 
majority  of  vehicles  would  be  repaired 
below  the  CPI  adjusted  $450  minimimi 
waiver  amount.  Nevertheless,  IDelaware 
must  take  corrective  action  to  address 
the  waiver  requirements  and  must  also 
must  take  corrective  action  if  the  waiver 
rate  exceeds  that  provided  for  in  the 
Delaware  SIP. 

Therefore,  EPA  proposes  to 
conditionally  approve  the  Delaware  SIP 
based  upon  a  commitment  fi-om 
Delaware  within  30  days,  to  adopt  and 
submit  final  regulations  to  EPA  and  cure 
all  of  the  deficiencies  related  to  this 
section  of  the  November  1992  I/M  Rule 


as  explained  above,  by  a  date  certain 
within  1  year.  If  Delaware  fails  to  make 
the  commitment,  EPA  proposes  in  the 
alternative  to  disapprove  the  SIP.  If 
Delaware  fails  to  meet  the  condition  by 
the  date  specified,  EPA  proposes  to 
convert  this  rule  making  to  a 
disapproval  at  that  time  by  letter. 

EPA's  review  of  the  material  indicates 
that  with  the  conditions  described 
above,  Delaware  has  adopted  a  low 
enhanced  I/M  program  in  accordance 
with  the  requirements  of  the  Act.  EPA 
is  proposing  to  conditionally  approve 
the  Delaware  I/M  SIP  revision  which 
was  submitted  to  this  office  on  February 
24, 1995  and  November  30, 1995  subject 
to  the  conditions  described  above.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  notice  or  on 
other  relevant  matters.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
offices  listed  in  the  Addresses  section  of 
this  notice. 

Proposed  Action 

EPA  proposes  to  conditionally 
approve  the  SIP  if  Delaware  commits 
within  30  days  of  this  proposal  to 
correct  the  deficiencies  identified  by 
this  document  by  a  date  certain  wittiin 
1  year  of  the  final  conditional  ruling.  If 
Delaware  corrects  .the  deficiencies  by 
that  date,  and  submits  a  new  SIP 
revision,  EPA  will  conduct  rulemaking 
to  fully  approve  the  revision.  Each  of 
the  conditions  must  be  fulfilled  by 
Delaware  and  submitted  to  EPA  as  an 
amendment  to  Delaware's  I/M  SIP 
revision.  If  such  commitment  is  not 
made  within  30  days,  EPA  proposes  in 
the  alternative  to  disapprove  the  SIP 
revision.  If  Delaware  does  make  a  timely 
commitment,  but  the  conditions  are  not 
met  by  the  specified  date  within  1  year, 
EPA  proposes  that  this  rulemaking  will 
convert  to  a  final  disapproval.  EPA 
would  notify  Delaware  by  letter  that  the 
conditions  have  not  been  met  and  that 
the  conditional  approval  has  converted 
to  a  disapproval. 

Under  tne  Regulatory  FlexibiUty  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C,  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  requirements 
that  Delaware  is  already  imposing. 


Therefore,  because  the  Federal  SIP 
approval  does  not  impose  any  new 
^uirements,  EPA  certifies  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA,  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to'a  disapproval  under 
section  llO(k),  based  on  Delaware's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of 
Delaware's  submittal  would  not  affect 
its  state-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  would  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  should  this 
approval  convert  to  a  disapproval,  this 
disapproval  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  remove  existing  requirements 
nor  would  it  substitute  a  new  federal 
requirement. 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995. 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
acconl^any  any  proposed  or  final  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  Delaware, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  proposed/promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  requirements  xmder  State  or 
local  law,  and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
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Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

If  Delaware  fails  to  meet  any  of  the 
conditions  of  this  approval  action,  the 
EPA  Regional  Administrator  would 
directly  make  a  finding,  by  letter,  that 
the  conditional  approval  had  converted 
to  a  disapproval  and  the  clock  for 
imposition  of  sanctions  under  secti  )n 
1 79(a)  of  the  Act  would  start  as  of  the 
date  of  the  letter.  Subsequently,  a  notice 
would  be  published  in  the  Federal 
Register  announcing  that  the  SIP 
revision  has  been  disapproved. 

The  Administrator's  oecision  to 
approve  or  disapprove  the  Delaware  1/ 
M  SIP  revision  will  be  based  on  whether 
it  meets  the  requirements  of  section 
110(a)(2)  (A}-(K)  of  the  Clean  Air  Act, 
as  amended,  and  EPA  regulations  in  40 
CFRPartSl. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  24, 1997. 
W.  MicJiael  McCabe, 
Regional  Administrator.  Region  HI. 
jFR  Doc.  97-2847  Filed  2-4-97;  8:45  am) 
MUMQ  COOC  6SaO-SO-P 


40  CFR  Parts  72, 73, 74, 75, 77,  and  78 

[FRL-6684-6] 

RIN  2060-AF43.  AF46,  and  AF47 

Acid  Rain  Program;  Permits, 
Allowance  System,  Sulfur  Dioxide  Opt- 
Ins,  Continuous  Emission  Monitoring, 
Excess  Emissions,  and  Appeal 
Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  extension  of  comment 
period  on  proposed  rule. 

SUMMARY:  On  December  27,  1996  (61  FR 
68340),  the  Environmental  Protection 
Agency  (EPA)  promulgated  a  proposed 
rule  revising  the  permits,  allowance 
system,  sulfur  dioxide  opt-ins, 
continuous  emission  monitoring,  excess 
emissions,  and  appeal  procedures  rules. 
The  proposed  rule  streamlines  the  Acid 


Rain  Program  while  still  ensuring 
achievement  of  its  statutory  goals  of 
reducing  sulfur  dioxide  and  nitrogen 
oxides  emissions  and  the  adverse  health 
and  ecological  impacts  of  acidic 
deposition.  EPA  is  extending  the 
comment  period  so  that  comments  on 
the  proposed  rule  are  due  on  February 
10. 1997. 

DATES:  Comments  on  the  December  27, 
1996,  proposed  rule  must  be  received  on 
or  before  February  10. 1997. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  in  duplicate  to  EPA 
Air  Docket  Section  (6102),  Waterside 
Mall,  Room  M1500, 1st  Floor,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 

Docket.  Docket  No.  A-95-56 
containing  supporting  information  used 
to  develop  the  proposal  is  available  for 
pubhc  inspection  and  copying  from  8:30 
a.m.  to  12  p.m.  and  1  p.m.  to  3:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  at  EPA's  Air  Docket  Section  at 
the  above  address.  A  reasonable  fee  may 
be  charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Barylski,  at  (202)  233-9074,  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  S.W.,  Acid  Rain  Division 
(6204J),  Washington  D.C.  (concerning 
revisions  of  parts  73  and  75);  Dwight  C. 
Alpem,  Attorney-advisor,  at  (202)  233- 
9151  (same  address)  (concerning  all 
other  revisions);  or  the  Acid  Rain 
Hotline,  at  (202)  233-9620. 
SUPPLEMENTARY  INFORMATION:  On 
January  24,  1997,  EPA  received  a 
request  that  the  period  for  submission  of 
comments  on  the  December  27,  1996, 
proposed  rule  be  extended  for  14  more 
days.  EPA  has  considered  the  extension 
request  as  well  as  the  importance  of 
completing  this  rulemaking 
expeditiously.  In  light  of  these 
considerations,  EPA  extends  the 
comment  period  to  February  10, 1997. 

Dated:  January  28, 1997. 
Brian  J.  McLean, 

Director.  Acid  Rain  Program,  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

[FR  Doc.  97-2844  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  eS60-S0-P 


40  CFR  Part  180 
IOPP-300451;  FRL-5584-6) 

Formic  Acid;  Proposed  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  establish 
exemptions  from  the  requirement  of  a 


tolerance  for  residues  of  the  biochemical 
pesticide  formic  acid  in  or  on  honey  and 
beeswax  when  used  to  control  tracheal 
mites  in  bee  colonies  and  applied  in 
accordance  with  accepted  apiarian 
practices. 

DATES:  Comments,  identified  by  the 
docket  control  number  [OPP-300451J, 
must  be  received  on  or  before  March  7, 
1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  record  by 
EPA  without  prior  noUce.  The  public 
record  is  available  for  public  inspection 
in  Rm.  1132  at  the  address  given  above, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number,  [OPP-3004511.  No  CBI  should 
be  submitted  through  e-mail.  Electronic 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
unit  rv.  of  this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail-  Diana  M.  Home,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7501W), 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  niunber,  and 
e-mail  address:  Rm.  5-W57,  CSI,  2800 
Crystal  Drive,  Arlington,  VA.  (703)  308- 
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8367;  e-mail: 

home.diana@epaniail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  6. 1996  (61 
FR  40841).  EPA  issued  a  noUce  (FRL- 
5389-1)  that  IR-4,  Cook  College,  P.O. 
Box  231.  Rutgers,  The  State  University 
of  New  Jersey.  New  Brunswick.  NJ 
08903-0231.  on  behalf  of  Mann  Lake. 
Ltd..  County  Road  40  and  First  St.. 
Hackensack.  MN.  56452.  had  submitted 
pesticide  petition  (PP)  6E4700  under 
section  408(e)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA)  21  U.S.C. 
346a,  proposing  to  amend  40  CFR  part 
180  by  exempting  tolerances  for 
residues  of  the  biochemical  pesticide 
formic  acid  in  or  on  honey  and  beeswax. 
This  document  represents  an  EPA 
proposal  to  establish  exemptions  from 
the  requirement  of  a  tolerance  for 
residues  of  the  biochemical  pesticide 
formic  acid  in  or  on  honey  and  beeswax, 
when  applied  as  a  honeybee  miticide  in 
accordance  with  accepted  apiarian 
practices.  EPA  is  proposing  this 
regulation  pursuant  to  section 
408(e)(1)(B)  of  FFDCA. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170,  110  Stat. 
1489)  was  signed  into  law  August  3. 
1996.  FQPA  amends  both  the  FFDCA. 
21  U.S.C.  301  et  seq.,  and  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  7  U.S.C.  136  et  seq..  The 
FQPA  amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 

New  section  408{c)(2)(A)(i)  allows 
EPA  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c){2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water,  but 
does  not  include  occupational  exposure. 
Section  408(c)(2)(B)  requires  EPA  to 
give  special  consideration  to  exposure 
of  infants  and  children  to  the  pesticide 
chemical  residue  in  establishing  an 
exemption  and  lO  "ensure  that  there  is 
a  reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  the  pesticide 
chemical  residue..."  and  specifies 
factors  EPA  is  to  consider  in 
establishing  an  exemption.  Section 
408(c)(3)(B)  provides  for  circumstances 


where  no  need  exists  for  a  practical 
method  for  detecting  and^neasuring 
levels  of  pesticide  chemical  residue  in 
or  on  food. 

In  light  of  FQPA,  EPA  is  engaged  in 
an  intensive  process,  including 
consultation  with  registrants.  States, 
and  other  interested  stakeholders,  to 
make  decisions  on  the  new  policies  and 
procedures  that  will  be  appropriate  as  a 
result  of  enactment  of  FQPA.  This 
process  will  generally  delay  the  review 
of  food  use  applications,  particularly 
those  involving  exposure  to  children. 
EPA  will  publish  a  notice  in  the  Federal 
Register  soon  summarizing  the 
requirements  of  FQPA,  indicating  how 
EPA  intends  to  meet  those 
requirements,  and  describing  actions 
necessary  to  assure  that  EPA  complies 
with  the  law.  However,  EPA  also 
intends  to  continue  to  issue  tolerances 
and  exemptions  in  the  interim  pending 
publication  of  that  notice.  EPA  also 
intends  to  issue  interim  guidance  to 
States  and  others  on  how  EPA  will 
implement  section  408  in  the  near 
future. 

In  deciding  to  issue  tolerances  and 
exemptions  early  in  the  process  of 
FQPA  implementation,  EPA  recognizes 
that  it  will  be  necessary  to  make 
decisions  about  the  new  FFDCA  section 
408,  including  the  new  safety  standard. 
In  establishing  tolerances  and 
exemptions  during  this  interim  period 
before  EPA  makes  its  broad  poUcy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  sei.tion 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  tolerance  and  exemption 
decisions  will  be  made  on  a  case-by- 
case  basis  and  will  not  bind  EPA  as  it 
proceeds  with  further  rulemaking  and 
policy  development.  EPA  intends  to  act 
on  tolerances  and  exemptions  that 
clearly  qualify  under  the  law. 

~U.  Risk  Assessment  and  Statutory 
Findings 

Consistent  with  section  408(c)(2)(B). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Formic  acid  occurs  naturally  in  honey  at 
levels  up  to  138  parts  per  million  (ppm). 
with  natural  concentrations  found  most 
often  in  the  9  to  100  ppm  range, 
depending  upon  the  source  of  the 
nectar.  It  is  also  a  natural  component  of 
cheeses  (9  to  28  ppm).  peaches  (6.5 
ppm),  and  other  foods.  In  addition,  the 
product  label  requires  that  formic  acid 
treatment  be  discontinued  at  least  4 
weeks  before  the  beginning  of  surplus 
honey  flow.  This  will  effectively 


discontinue  formic  acid  use  6  weeks 
before  honey  harvest.  Residue  studies 
suggest  that  this  interval  is  sufficient  to  - 
preclude  residues  of  formic  acid  above 
background  levels  naturally  found  in 
honey.  The  U.S.  Food  and  Drug 
Administration  (FDA)  permits  formic 
acid  to  be  used  as  a  synthetic  flavoring 
agent  in  foods  (21  CFR  172.515).  and 
has  included  ethyl  formate  in  its  listing 
of  substances  (21  CFR  184.1295)  added 
directly  to  human  food,  which  have 
been  found  to  be  Generally  Recognized 
as  Safe  (GRAS). 

EPA  has  reviewed  the  toxicology  data 
base  for  formic  acid  and  has  sufficient 
data  to  assess  the  hazards  and  to  make 
a  determination  on  aggregate  exposure, 
consistent  with  section  408(c)(2).  for  the 
exemption  fit)m  the  requirement  of  a 
tolerance.  EPA's  assessment  of  the 
exposure,  including  dietary  exposure, 
and  risks  associated  with  establishing 
this  exemption  follows. 

A.  Toxicolo^cal  Profile 

The  mammalian  toxicological  data 
considered  in  support  of  the  exemption 
irom  the  requirement  of  a  tolerance  for 
formic  acid  include  the  following 
studies  available  in  the  published 
literature:  Acute  oral  LDjo  studies  in 
rats,  mice,  and  dogs;  acute  inhalation 
studies  in  rats  and  mice,  eye  and  skin 
irritation  studies  in  rabbits,  subchronic 
inhalation  studies  in  rats  and  mice,  and 
an  Ames/ Salmonella  mutagenicity  assay 
with  and  without  rat  liver  S9  activation. 

The  results  of  these  studies  indicate 
that  formic  acid  has  very  low  toxicity  by 
the  oral  route.  Formic  acid  has  an  acute 
oral  LDjo  of  1.100  mg/kg  in  rats;  700  mg/ 
kg  in  mice;  and  4,000  mg/kg  in  dogs. 
However,  formic  acid  is  a  severe  eye 
irritant,  and  corrosive  to  the  skin.  The 
inhalation  LCso  is  15  gm/m^  in  rats  and 
6,200  mg/m'  in  mice.  At  100  ppm  the 
vapors  are  "immediately  dangerous  to 
life  and  health"  for  humans,  causing 
respiratory  irritation,  tearing,  coughing 
and  headache  followed  in  6  to  8  hours 
by  pulmonary  edema,  dizziness,  frothy 
expectoration,  and  cyanosis  (bluish  skin 
discoloration  due  to  lack  of  oxygen  in 
the  blood).  Breathing  lower 
concentrations  over  time  can  lead  to 
erosion  of  the  teeth,  local  tissue  death 
in  the  jaw,  bronchial  irritation  with 
chronic  cough,  frequent  attacks  of 
bronchial  pneimionia,  and 
gastrointestinal  disturbances.  The 
OSHA  standard  for  occupational 
expMJSure  is  5  ppm.  Formic  acid  was  not 
mutagenic  in  the  Ames/ Salmonella 
assay. 

B.  Aggregate  Exposure 

The  potential  dietary  exposure  of  the 
general  public  to  formic  acid  residues 
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resulting  from  its  use  in  bee  hives  for 
the  control  of  tracheal  mites  is  not 
expected  to  raise  background  levels 
naturally  found  in  honey  and  beeswax. 
In  general,  other  potential  sources  of 
exposure  to  pesticide  residues  are  those 
found  in  drinking  water  and  exposure 
from  residential  uses  of  pesticides. 
Since  this  use  of  formic  acid  is  not 
expected  to  result  in  enviroiunental 
residues  of  any  kind,  and  since  there  are 
no  other  registered  pesticidal  uses  of 
formic  acid,  either  residential  or 
otherwise,  exposure  from  these 
additional  sources  is  not  expected.  The 
public  is  exposed  to  formic  acid  through 
its  use  as  a  direct  food  additive  and 
because,  as  mentioned,  it  is  a  naturally 
occurring  substance  in  honey  (and  other 
foods). 

Because  of  the  very  low  oral  toxicity 
of  formic  acid  and  because  of  the  fact 
that  its  presence  in  the  diet  is.  for  the 
most  part,  as  a  naturally-occurring  food 
ingredient,  EPA  does  not  believe  that 
there  is  any  reason  to  be  concerned 
about  the  potential  for  ciunulative 
efi'ects  of  formic  acid  and  other 
substances  that  have  a  conunon 
mechanism  of  toxicity. 

C.  Safety  Determinations 

1.  U.S.  population  in  general.  Formic 
acid  occurs  naturally  in  honey  at 
varying  levels  depending  upon  the 
nectar  source  available  to  the  bees.  Data 
from  oral  studies  shows  formic  acid  to 
be  of  very  low  toxicity.  The  FDA  allows 
the  use  of  formic  acid  as  a  synthetic 
flavoring  agent  in  foods,  and  has  listed 
ethyl  formate  as  GRAS.  This  use  of 
formic  acid  is  permitted  only  if  the  level 
in  food  of  the  added  formic  acid  is  far 
below  the  natural  background  levels  of 
formic  acid  in  honey.  Use  of  formic  acid 
against  bee  mites  according  to  label 
directions  is  not  expected  to  raise 
residues  above  background  levels 
naturally  occurring  in  honey  and 
beeswax,  or  result  in  enviroiunental 
residues  of  any  kind.  In  addition,  there 
currently  exist  no  other  registered 
p>esticidal  uses  of  foimic  acid. 

Because  there  are  essentially  no 
residues  resulting  from  the  proposed 
pesticidal  use,  EPA  believes  there  are  no 
dietary  risk  concerns  with  such  use. 
Further,  even  taking  into  account 
natural  sources  of  formic  acid  in  the  diet 
and  formic  acid's  use  as  a  food  additive. 
EPA  has  concluded  that  aggregate 
exposure  to  residues  of  formic  acid  in 
food  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Thus,  EPA  finds  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  formic 
acid  residues.  Accordingly.  EPA 
determines  that  exempting  formic  acid 


from  the  requirement  for  a  tolerance  is 
safe.  However,  given  the  corrosive 
nature  of  formic  acid,  as  it  is  applied  in 
the  beehive,  potential  acute  e^euLs 
resulting  from  occupational  exposure 
are  of  concern  to  the  Agency  and  will 
be  addressed  by  precautionary  labeling 
required  for  registration. 

2.  Infants  and  children.  EPA  has 
determined  that  the  toxicity  and 
exposure  data  are  sufficiently  complete 
to  adequately  address  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  formic  acid.  For 
the  reasons  given  above,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
formic  acid  residues. 

D.  Other  Considerations 

The  Agency  proposes  to  establish 
exemptions  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation;  therefore,  the  Agency  has 
concluded  that  analytical  methods  are 
not  required  for  enforcement  purposes 
for  formic  acid. 

E.  Response  to  Comments 

Four  comments  were  received  in 
response  to  the  notice  of  the  petition. 
Three  of  the  commenters  urged  the 
Agency  to  proceed  with  registration  and 
to  grant  the  tolerance  exemption  for 
formic  acid.  The  emergency  situation 
which  exists  among  apiarists  nation- 
wide due  to  the  impacts  of  tracheal 
mites  on  bee  survival  and  honey 
production  was  cited  in  support  of  the 
registration  and  tolerance  exemption.  In 
addition,  it  was  noted  that  formic  acid 
is  currently  used  in  parts  of  Europe  and 
in  Canada,  and  that  tons  of  European 
honey  are  imported  into  the  United 
States  annually.  Finally,  it  was  noted 
that  formic  acid  is  naturally  occuirring  in 
honey  to  a  variable  degree,  depending 
upon  the  source  of  the  nectar.  One 
commenter  expressed  concern  regarding 
impacts  of  formic  acid  on  bee  egg 
hatchability,  larval  survivability,  and 
bee  behavior,  noting  a  lack  of  studies 
designed  to  assess  these  potential 
impacts.  Although  these  last  comments 
relate  primarily  to  whether  the  pesticide 
should  be  registered  imder  FIFRA.  EPA 
will  explain  here  its  response.  The 
Agency  is  aware  of  formic  acid  use 
experience  in  Canada,  where 
dehydrated  eggs,  dead  young  larvae,  and 
dead  queens  were  observed,  when  85 
percent  formic  acid  was  applied,  or 
when  application  occurred  at  extremely 
high  temperatures.  However,  minimal 
negative  impact  was  noted  when  65 
percent  formic  acid  was  applied. 
Proposed  label  statements  warn  of 
potential  queen  rejection  and  a  possible 


slight  increase  in  bee  mortality  if  formic 
acid  is  applied  at  temperatures  above 
90"  F.  Finally,  section  6(a)(2)  of  FIFRA 
requires  the  registrant  to  submit  to  the 
Agency  any  factual  information 
regarding  unreasonable  adverse  effects 
on  the  environment  that  might  be 
caused  by  a  registered  pesticide. 

F.  Conclusion 

Based  on  the  information  and  data 
considered.  EPA  proposes  that  the 
exemptions  from  the  requirement  of  a 
tolerance  be  established  as  set  forth 
below. 

m.  Public  Comments 

Under  FFDCA,  section  408(e)(2).  EPA 
must  provide  for  a  public  comment 
period  before  issuing  a  final  tolerance  or 
tolerance  exemption  under  408(e)(1). 
The  pubUc  comment  period  is  to  be  for 
60  days  unless  the  Administrator  for 
good  cause  finds  that  it  is  in  the  public 
interest  to  reduce  that  coniment  period. 
Based  on  several  factors,  EPA  believes 
there  is  good  cause  for  reducing  the 
comment  period  on  these  exemptions. 
First,  notice  was  already  provided,  in 
accordance  with  the  FFDCA  prior  to  its 
recent  amendment,  for  the  exemption 
for  formic  acid.  The  Agency  believes 
that  the  comments  received  in  response 
to  that  notice  have  been  adequately 
addressed.  In  addition,  residues 
resulting  from  this  use  of  formic  acid  are 
not  expected  to  exceed  back^t}und 
levels  naturally  found  in  honey  and 
beeswax.  Given  the  emergency  situation 
that  currently  exists  among  beekeepers 
regarding  bee  mortaUty  resulting  from 
tracheal  mite  infestations,  the  Agency  is 
allowing  a  30-day  instead  of  a  60-day 
public  comment  period  for  these 
proposed  tolerance  exemptions. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  docket 
control  number,  (OPP-300451].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

IV.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  imder  docket  control 
number  (OPP-300451]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  document. 

V.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi'om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  explaining  the  factual  basis 
for  this  determination  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 


Regulatory  Enforcement  Fairness  Act  of 
1996  (Title  H  of  Pub.  L  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
in  today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  304(2)  of  the  APA  as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  28, 1997. 

Janet  L.  Anderson, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  it  is  proposed  that  40  CFR 
Chapter  I  be  amended  as  follows: 

PART  180—  [AMENDED] 

1.  The  authority  citation  for  part  180 
is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  By  adding  new  §  180.1178  to  read 
as  follows: 

§  180.1 178    Fonnic  acid;  exemption  from 
the  requirement  of  a  tolerance. 

The  biochemical  pesticide  formic  acid 
is  exempted  from  the  requirement  of  a 
tolerance  in  or  on  honey  and  beeswax 
when  used  to  control  tracheal  mites  in 
bee  colonies,  and  applied  in  accordance 
vdth  accepted  apiarian  practices. 

[FR  Doc.  97-2712  Filed  2-4-97;  8:45  am] 

BILUNQ  CODE  6S60-6fr-f 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3500, 3510,  3520.  3530. 
3540,  3550. 3560.  and  3570 

RIN  1004-AC49 

[WO-130-1820-00  24 1A] 

Leasing  of  Solid  Minerals  Other  Than 
Coal  and  Oil  Shale 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Proposed  regulations,  re- 
opening of  comment  period. 

summary:  On  October  18,  1996,  the 
Bureau  of  Land  Management  ("BLM") 
published  a  document  in  the  Federal 
Register  announcing  a  proposed  rule  to 


reorganize  the  soUd  minerals 
regulations  in  43  CFR  parts  3500,  3510, 
3520, 3530, 3540,  3550,  3560, and  3570 
(61  FR  54384).  The  purpose  of  the 
proposed  rule  is  to  eliminate  redundant 
language,  streamline  the  regulations, 
and  clarify  the  responsibiUties  of 
interested  parties.  The  60-day  comment 
period  for  the  proposed  rule  expired  on 
January  16, 1997.  After  receiving 
requests  for  more  time  to  comment, 
BLM  is  re-opening  the  comment  period 
for  30  days. 

DATES:  Submit  comments  by  March  7, 

1997. 

ADDRESSES:  If  you  wish  to  comment, 

you  may: 

(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  St.,  NW.,  Washington,  DC.; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record,  Room  401 LS,  1849  C  Street, 
NW.,  Washington,  DC  20240;  or 

(c)  Send  comments  through  the 
Internet  to  WOConunent@wo.blm.gov. 
Please  include  "attn:  AC49",  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
please  contact  us  directly  at  (202)  452- 
5030. 

You  will  be  able  to  review  comments 
at  BLM's  Regulatory  Affairs  Group 
office.  Room  401, 1620  L  Street,  N.W., 
Washington,  D.C.,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Erica  Petacchi,  (202)  452-5084,  or 
Annetta  Cheek,  (202)  452-5099. 

Dated:  January  30, 1997. 
Ted  Hudson, 

Acting  Regulatory  Affairs  Group  Manager. 
|FR  Doc.  97-2767  Filed  2-4-  97;  8:45  am| 
BILUNG  CODE  431»-S4-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36. 51. 61  and  69 

[CC  Docket  Nos.  96-45, 96-262,  and  96- 
98;  DA  97-56] 

Implementation  of  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Request  for  comment  on  staff- 
analysis  of  economic  cost  proxy  models. 

SUMMARY:  The  Common  Carrier  Bureau 
of  the  Federal  Communications 
Commission  here  seeks  comment  on 
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issues  raised  by  its  January  9. 1997  Staff 
Analysis  of  economic  cost  computer 
models  submitted  in  connection  with 
several  pending  proceedings 
implementing  the  Telecommunications 
Act  of  1996. 

DATES:  Comments  in  response  to  the 
Public  Notice  are  due  February  3, 1997,' 
and  replies  are  due  February  14, 1997. 
ADDRESSES:  Commenters  must  file  an 
original  and  four  copies  of  their 
comments  with  the  Office  of  the 
Secretary,  Federal  Commimications 
Commission,  Room  222. 1919  M  Street, 
N.W..  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Konuch.  202^1ft-0199  or 
Brad  Wimmer,  202-418-1847. 

SUPPt.EMENTARY  INFORMATION:  Released: 
January  9, 1997. 

Commission  Staff  Releases  Analjrsis  of 
Forward-Looking  Economic  Cost  Proxy 
Models 

Comment  Date:  February  3, 1997. 

Reply  Comment  Date:  February  14, 
1997 

1.  This  past  year,  the  Commission  has 
undertaken  proceedings  on  universal 
service,  interstate  access  charge  reform, 
and  local  exchange  competition  to 
overhaul  our  current  regulations  in  light 
of  the  Telecommunications  Act  of  1996. 
In  each  proceeding  the  Commission  has 
examined  the  use  of  cost  proxy  models 
as  a  regulatory  tool  to  estimate  forward- 
looking  economic  costs  of  providing 
telephone  service.  Today  the 
Commission  Staff  released  a  staff 
analysis  intended  to  stimulate 
discussion  of  criteria  for  the  evaluation, 
and  use,  of  forward-looking  cost  proxy 
models  in  determining  imiversal  service 
support  payments,  cost-based  access 
charges,  and  interconnection  and 
unbundled  network  element  pricing. 
The  Common  Carrier  Bureau  ("Bureau") 
here  is  seeking  comment  on  the  issues 
raised  in  the  paper.  The  record  gathered 
in  response  to  this  paper  may  at  a  future 
date  be  associated  with  the  official 
record  of  certain  pending  rulemakings 
to  which  it  may  be  relevant  and  may  be 
used  to  support  Commission 
determinations  in  those  rvilemakings. 
These  rulemakings  are  Federal-State 
Joint  Board  on  Universal  Service,  CC 
Docket  No.  96-45,  Access  Charge 
Reform,  CC  Docket  No.  96-262,  and 
Implementation  of  the  Local 
Competition  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-98. 

2.  The  staffs  analysis  begins  with  a 
methodological  discussion  of  the 
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criteria  for  evaluating  an  economic  cost 
model.  These  criteria  include:  (1) 
Adherence  to  a  forward-looking  costing 
methodology;  (2)  the  ability  to  measure 
the  cost  of  a  narrowband  network;  (3) 
consistency  with  independent  cost 
evidence;  (4)  potential  for  independent 
evaluation  of  model  algorithms  and 
input  assumptions;  and  (5)  flexibility  to 
vary  user  input  choices.  The  Biueau 
seeks  comment  on  these  design  criteria, 
and  other  issues,  including  whether  a 
proxy  model  should  estimate  the  cost  of 
a  network  capable  of  delivering 
broadband  services  as  well  as  traditional 
narrowband  services.  In  commenting  on 
the  above  issues  and  any  others  that 
commenters  regard  as  useful  in 
evaluating  the  models,  commenters 
should  identify  the  criteria  they  believe 
are  the  most  important  and  the  basis  for 
their  position.  Further,  commenters 
should  discuss  whether  and  to  what 
extent  the^models  in  the  record,  or  any 
models  submitted  subsequently,  satisfy 
these  criteria. 

3.  The  paper  also  contains  a  detailed 
analysis  of  the  structure  and  input 
requirements  of  existing  proxy  models. 
With  regard  to  model  structure,  the 
paper  examines  various  issues 
including:  (1)  The  use  of  existing  local 
exchange  carrier  wire  centers;  (2)  the 
geographic  imit  of  analysis  used  by 
model  proponents  in  designing  their 
networks;  (3)  the  specification  of 
demand  for  business  and  special  access 
lines;  and  (4)  the  specification  of 
network  elements  included  in  a  model 
and  the  services  those  elements  are 
capable  of  providing.  The  pa]>er  also 
analyzes  the  engineering  assimiptions 
made  by  existing  models  submitted  in 
one  or  more  of  the  rulemakings  listed 
above  in  determining  levels  of  forward- 
looking  investment,  with  particular 
attention  directed  to  feeder  and 
distribution  routes,  fill  factors, 
investment  in  structures,  and  switching 
investment.  Finally,  the  paper  considers 
those  models'  treatment  of  capital 
expenses,  operating  expenses,  and  joint 
and  common  costs.  Commenters  should 
use  this  analysis  as  a  basis  for  their 
comments  on  existing  proxy  models. 
For  instance,  do  the  models  include 
loop  plant  investment  sufficient  to  meet 
demand?  In  addition,  based  on  its 
analysis  thus  far,  the  Commission  staff 
believes  that  varying  any  one  of  a 
number  of  input  factors  of  the  models, 
such  as  the  cost  of  capital  or  the 
depreciation  rate,  may  greatly  affect  the 
resulting  prices  or  support  payment 
amounts.  The  Bureau  seeks  comment  on 
this  view,  and  on  which  inputs  are  most 
critical  to  the  soundness  of  the  prices 
generated  by  the  models.  Should  the 


Commission  take  steps  to  set  specific 
inputs  such  as  depreciation  rates, 
capital  costs,  treatment  of  taxes,  joint 
and  common  costs,  and  expenses,  and, 
if  so,  how? 

4.  The  staffs  analysis  attempts  to 
identify  the  modeling  assumptions  and 
inputs  that  are  most  likely  to  have  a 
significant  impact  on  estimated  costs. 
Where  appropriate,  commenters  should 
indicate  whether  they  agree  or  disagree 
with  this  analysis.  In  the  case  of  model 
input  choices,  commenters  can,  if 
desired,  recommend  either  specific 
input  values  or  specific  methodologies 
that  could  be  used  to  select  an 
appropriate  input.  In  some  cases,  the 
staff  analysis  indicates  areas  in  which 
alternative  modeling  approaches  would 
be  desirable,  and  commenters  are  asked 
to  describe  in  detail  such  alternatives 
whenever  possible.  While  commenters 
are  invited  to  address  any  aspect  of 
existing  or  future  proxy  models, 
particular  attention  should  be  paid  to 
the  following  areas  identified  in  the  staff 
analysis:  (1)  The  appropriate  choice  of 
fill  factors  and  the  treatment  of  structiu^ 
costs;  (2)  methodologies  for  determining 
the  appropriate  forward-looking  cost  of 
capital  and  rate  of  depreciation;  (3) 
alternative  methodologies  that  models 
could  use  to  estimate  forward-looking 
operating  expenses;  and  (4)  sources  of 
independent  evidence  that  could  be 
used  to  choose  model  inputs  and  verify 
model  outputs. 

5.  The  staffs  analysis  also  considers 
several  questions  about  the  potential 
uses  of  models  in  pending  proceedings 
on  universal  service,  access  reform  and 
element  pricing.  For  instance,  could  a 
single  model,  or  combination  of  models, 
be  used  for  multiple  regulatory 
objectives,  i.e.,  in  determining  cost- 
based  access  charges  as  part  of  a 
prescriptive  approach  to  access  reform 
and  in  setting  both  interconnection  and 
unbundled  element  prices  and  universal 
service  support  levels?  The  Federal- 
State  Universal  Service  Joint  Board  has 
already  recommended  that  the  models 
before  it  undergo  refinement  before  they 
may  be  used  to  set  imiversal  service 
support  levels.  Similarly,  the  staffs 
analysis  suggests  that  each  of  the 
models  would  need  to  be  modified 
before  it  alone  could  be  used  to  set  cost- 
based  access  charges  or  to  estimate 
network  facilities'  costs,  and  the  Bureau 
seeks  comment  on  this  view.  As  an 
alternative  to  choosing  a  single  model  or 
set  of  models,  could  a  hybrid  model  be 
developed  that  would  employ  the  most 
successful  features  and  assumptions 
contained  in  individual  models?  The 
Bureau  also  seeks  comment  on  the 
different  design  assumptions  that 
commenters  believe  can  or  should  be 
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used  in  models  used  for  different 
purposes.  For  instance,  commenters  that 
believe  the  modeling  of  the  economic 
cost  of  providing  network  facilities  or 
access  costs  can  or  should  differ  from 
the  modeUng  of  the  economic  costs  of 
providing  the  services  receiving 
universal  service  support  should 
describe  their  reasons,  including  in  part 
the  differences  in  network  investments 
required.  Specifically,  they  should 
identify  any  costs  included  in 
unbimdled  elements  that  are  directly 
attributable  to  unsupported  services. 
More  broadly,  the  Bureau  seeks 
comment  on  whether  the  various  inputs 
to  the  models,  such  as  rate  of  return  and 
depreciation,  can  or  should  differ  for 
these  different  purposes. 

6.  The  Bureau  looks  forward  to 
receiving  comments  and  working  with 
all  interested  parties  in  developing 
reasonable  approaches  to  using 
economic  cost  models  as  tools  in 
resolving  the  various  critical 
telecommunications  policy  issues 
described  above.  The  comments  should 
be  filed  on  or  before  February  3, 1997, 
with  reply  comments  due  Februeiry  14, 
1997.  Commenters  must  file  an  original 
and  four  copies  of  their  comments  with 
the  Office  of  the  Secretary,  Federal 
Communications  Commission,  Room 
222, 1919  M  Street,  N.W.,  Washington, 
D.C.  20554.  Comments  should  reference 
CPD  Docket  No.  97-2.  Commenters 
should  send  one  copy  of  their  comments 
to  the  Commission's  copy  contractor, 
International  Transcription  Service, 
Room  140.  2100  M  Street,  N.W., 
Washington,  D.C.  20037.  Comments  will 
be  available  for  pubUc  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  239,  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 

7.  Parties  are  also  asked  to  submit 
comments  on  diskette.  Such  diskette 
submissions  would  be  in  addition  to 
and  not  a  substitute  for  the  formal  filing 
requirements  addressed  above.  Parties 
submitting  diskettes  should  submit 
them  to  Wanda  M.  Harris,  Competitive 
Pricing  Division,  Common  Carrier 
Bureau,  1919  M  Street.  N.W.,  Room  518, 
Washington,  D.C.  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  in  an  IBM  compatible  format 
using  WordPerfect  5.1  for  Windows 
software  in  a  "read  only"  mode.  The 
diskette  should  be  clearly  labelled  vfith 
the  party's  name,  proceeding,  and  date 
of  submission.  The  diskette  should  be 
accompanied  by  a  cover  letter. 


List  of  Subjects 

47CFRPart36 

Communications  common  carriers. 
Telephone,  Uniform  System  of 
Accounts. 

47  CFR  Part  51 

Communications  common  carriers. 
Telephone. 

47  CFR  Part  61 

Commimications  common  ceirriers, 
Tariffs,  Telephone. 

47  CFR  Part  69 

Access  charges.  Communications 
common  carriers.  Telephone. 

Federal  Communications  Commission. 

William  F.  Galon. 

Acting  Secretary. 

(PR  Doc.  97-2502  Filed  2-4-97;  8:45'aml 

BILUNO  CODE  •712-01-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

pocket  No.  960805216-7013-04;  1.0. 
121796B] 

BIN  0648-AH06 

Fisheries  of  the  Northeastern  United 
States;  Reguiatory  Amendment  to  the 
Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for  - 

comments. 

summary:  NMFS  issues  this  proposed 
rule  and  request  for  comments  to 
implement  a  regulatory  amendment  to 
the  Fishery  Management  Plan  (FMP)  for 
the  Summer  Flounder,  Scup,  and  Black 
Sea  Bass  Fisheries.  This  proposed 
regulatory  amendment  would  revise  the 
allocation  and  management  of  the 
commercial  scup  quota. 
DATES:  Public  comments  must  be 
received  on  or  before  March  7. 1997. 
ADDRESSES:  Comments  on  this  proposed 
rule  should  be  sent  to  Dr.  Andrew  A. 
Rosenberg,  Regional  Administrator, 
National  Marine  Fisheries  Service, 
Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
Mark  the  outside  of  the  envelope, 
"Comments  on  Scup  Regulatory 
Amendment." 


Comments  regarding  biuden-hour 
estimates  for  collection-of-information 
requirements  contained  in  this  proposed 
rule  should  be  sent  to  the  Regional 
Administrator,  Northeast  Region. 
NMFS,  at  the  address  above,  and  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  D.C.  20502 
(Attention:  NOAA  Desk  Officer). 

Copies  of  the  regulatory  amendment 
are  available  upon  request  from  David 
R.  Keifer,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Coimcil, 
Room  2115.  Federal  Building,  300  South 
New  Street,  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  508-281-9221. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mid- Atlantic  Fishery 
Management  Council  (Council)  and  the 
Atlantic  States  Marine  Fisheries 
Commission  (Commission)  adopted  an 
FMP  for  the  Scup  Fishery  for  NMFS 
review  in  November  1995.  To  reduce 
the  number  of  separate  regulations 
issued  by  the  Federal  Government, 
however,  the  proposed  scup  FMP  was 
incorporated  into  the  Summer  Flounder 
FMP  as  Amendment  8  to  that  FMP. 
Amendment  8  was  approved  by  NMFS 
on  July  29,  1996  (61  FR  43420,  August 
23, 1996).  The  Commission  then 
adopted  a  plan  with  measures  that  are 
identical  to  those  in  .Amendment  8.  The 
Commission  plan  would  confer  to  States 
responsibility  of  managing  their  quota 
for  the  scup  industry  in  their  state  and 
can  implement  and  enforce  landing 
limits.  In  addition,  quota  monitoring 
and  closures  upon  quota  attaiiunent 
would  be  state  compliance  measures 
under  the  Commission  plan,  as  stated  in 
the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act. 

Due  to  the  seriously  overfished  status 
of  the  stock,  the  Council  had  requested, 
and  the  Secretary  of  Commerce 
(Secretary)  implemented,  emergency 
regulations  to  enact  a  minimum  mesh 
requirement  and  minimum  fish  size  for 
the  fishery.  These  measures  were  in 
effect  fi-om  March  22.  1996,  until 
regulations  implementing  Amendment  8 
were  published  on  September  23. 1996. 

Amendment  8  established  target 
annual  exploitation  rates  for  rebuilding 
the  stock  that  are  to  be  reached  through 
a  total  allowable  catch  (TAG)  for  the 
scup  fishery  that  includes  both  landings 
and  discards.  The  TAG  is  divided  into 
a  commercial  TAG  and  a  recreational 
TAG.  Discard  estimates  are  then 
subtracted  from  each  of  those 
allocations.  The  result  is  an  annual 
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commercial  quota  and  recreational 
harvest  limit.  The  commercial  quota  for 
the  fishing  year  beginning  on  January  1, 
1997,  is  allocated  on  a  coastwide  basis. 
When  the  Council  and  the  Commission 
adopted  Amendment  8  for  submission, 
they  stated  their  intent  to  begin  a 
process  to  better  define  the  system  that 
would  be  used  to  distribute  the 
commercial  quota.  However,  to  begin 
the  rebuilding  of  the  resource,  they 
decided  to  submit  Amendment  8  before 
the  coastwide  quota  system  was  refined 
so  that  regulations  could  be 
implemented  as  quickly  as  possible. 

The  current  regulations  allow  the 
commercial  quota  system  to  operate 
without  restrictions  to  control  the  rate  of 
harvest,  e.g.,  trip  limits  or  seasonal 
allocations.  Without  specific  ' 
restrictions,  it  is  possible  that  large, 
offshore  vessels  Hshing  in  the  first 
portion  of  the  year  will  fill  the  annual 
quota  quickly,  closing  the  fishery  before 
other  participants  have  an  opportunity 
to  fish  on  the  stock.  Therefore,  the 
Council  and  the  Commission  have 
developed  another  system  to  allow  for  a 
more  equitable  distribution  of  the  quota 
to  the  commercial  sector. 

The  proposed  measure  would 
implement  a  commercial  quota  system 
in  which  the  TAG  would  be  allocated 
into  two  winter  periods:  January-April 
(45.11  percent)  and  November- 
December  (15.94  percent),  andone 
summer  period:  May-October  (38.95 
percent).  The  discard  estimates  for  each 
period  would  be  subtracted  from  the 
TAC  for  each  period,  to  derive  the 
commercial  quota  for  each  period.  The 
two  winter  periods  would  each  be 
allocated  to  the  coastal  states  from 
Maine  to  North  Carolina  on  a  coastwide 
basis,  during  which  coastwide  landing 
limits  would  be  in  effect.  During  the 
summer  period,  a  state-by-state  quota 
system  would  be  in  effect,  and  the  quota 
would  be  managed  in  the  same  manner 
as  the  state-by-state  quota  system 
currently  in  effect  in  the  commercial 
summer  flounder  fishery. 

Issues  of  Concern 

Concerns  have  been  raised  to  NMFS 
about  the  lack  of  gear-specific  discard 
estimates  that  may  result  in  inequitable 
treatment  between  the  inshore  and 
offshore  fisheries.  Some  argue  that 
because  the  discard  estimates  are  based 
on  offshore  trawler  discard  data,  and  the 
offshore  trawler  discard  rates  are  greater 
than  the  discard  rates  for  the  inshore 
fishery,  this  would  penalize  the  sununer 
inshore  fishery.  The  summer  inshore 
fishery  uses  predominantly  different 
gear  types  than  the  offshore  fishery. The 
public  is  encouraged  to  submit 
comments  on  this  issue. 


NMFS  also  is  concerned  that  the 
implication  of  de  minimus  status  is  not 
defined  in  the  amendment.  It  is  not 
possible  to  ascertain  what  de  minimus 
means  to  a  state,  versus  a  state  that  does 
not  share  that  distinction,  with  regard  to 
implementation  of  the  regulations. 
Therefore,  NMFS  invites  comments  on 
that  provision. 

Proposed  Measures 

The  regulatory  amendment  would 
implement  in  1997  a  commercial  quota 
system  in  which  the  TAC  would  be 
allocated  into  three  periods:  Winter  I 
(January-April),  Summer  (May- 
October)  and  Winter  II  (November- 
December).  The  discard  estimates  for 
each  period  would  be  subtracted  from 
the  TAC  for  that  period,  to  derive  the 
commercial  quota  for  each  period. 
Based  on  historical  data,  the  quota 
would  be  allocated  to  each  period  as 
follows:  45.11  percent  to  Winter  I,  38.95 
percent  to  Summer,  and  15.94  percent 
to  Winter  U.  During  the  two  winter 
periods,  the  commercial  fishery  would 
operate  under  a  coastwide  quota  with 
landing  limits.  These  landing  limits 
would  be  set  annually  by  the 
Monitoring  Committee.  In  Winter  I,  the 
coastwide  landing  limit  may  be 
decreased  when  a  specified  percentage 
of  the  quota  is  attained  for  that  period. 
Landing  limits  would  be  specified 
annually  through  the  process 
established  in  the  FMP  and  could  not  be 
altered  once  adopted  by  NMFS.  The 
quota  for  the  two  winter  periods  would 
be  allocated  to  the  coastal  states  from 
Maine  to  North  Carolina.  Fishing  for  or 
landing  scup  would  be  prohibited  when 
the  quota  is  attained.  NMFS  will 
implement  the  closures  for  federally 
permitted  vessels  and  dealers,  and  the 
states  would  take  complementary  action 
for  their  state-permitted  vessels  and 
dealers.  As  stated  above,  quota 
monitoring  and  closiu^s  upon  quota 
attainment  by  the  states  would  be 
compliance  measures  enforceable  by  the 
states. 

During  the  Summer  period,  a  state-by- 
state  quota  would  be  in  effect.  Based  on 
historical  data,  the  quota  for  that  period 
would  be  allocated  among  the  states 
based  on  their  percentage  share  of 
commercial  landings  from  May  to 
October  for  the  years  1983  through 
1992.  Each  state  would  be  closed  to  the 
landing  of  scup  when  its  individual 
allocation  of  quota  is  attained.  Any 
overages  in  the  quota  harvest  that  occurs 
during  each  of  the  winter  periods  would 
be  deducted  from  that  period's 
allocation  the  following  year.  Any 
overages  in  the  quota  harvest  that  occurs 
in  a  state  during  the  Summer  period 
would  be  deducted  from  that  state's 


Summer  period  allocation  the  following 
year. 

The  regulatory  amendment  also 
would  confer  de  minimus  status 
annually  upon  any  state  in  which 
commercial  scup  landings  during  the 
Sununer  period  for  the  last  preceding 
calendar  year  for  which  data  are 
available  were  less  than  0.1  percent  of 
the  total  Summer  period's  quota.  If 
implemented,  this  action  would  make 
the  FMP,  which  is  jointly  administered 
by  both  the  Council  and  the 
Commission,  consistent  with  the 
Commission  plan,  which  allows  for 
such  status  for  states.  States  that  have 
been  conferred  de  minimus  status 
would  be  allowed  to  harvest  up  to  0.1 
percent,  even  though  they  have 
historically  harvested  less  than  0.1 
percent. 

The  coastwide  quota  for  1997 
specified  under  Amendment  8  will  be 
implemented  prior  to  issuance  of  the 
regulations  proposed  in  this  regulatory 
amendment,  (llie  proposed 
specifications  for  the  1997  scup  fishery 
were  pubUshed  at  61  FR  64854, 
December  9, 1996.)  This  regulatory 
amendment  specifies  that  any  quota 
harvested  during  that  time  in  excess  of 
the  proposed  1997  Winter  I  allocation 
would  be  deducted  from  the  quota 
allocation  for  the  November-December 
1997  (Winter  II)  period.  Landings  in 
excess  of  both  Winter  1997  periods 
would  be  deducted  from  1998  Winter 
periods.  This  action  would  not  affect  the 
siunmer  allocation  in  either  year. 

Classification 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  E.O.  12866. 

Tne  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  proposed  rule  would  revise  the 
manner  in  which  the  commercial  quota  for 
the  scup  fishery  is  allocated,  but  would  not 
alter  the  total  quota.  The  impact  of  the 
commercial  quota  on  the  commercial  fishery 
was  completely  described  in  the  certification 
that  accompanied  the  proposed 
specifications  for  the  1997  scup  fishery,  and 
is  not  repeated  here. 

Currently,  regulations  specify  that  the  scup 
quota  be  allocated  to  the  commercial  fishery 
on  a  coastwide  basis.  No  restrictions  exist  to 
control  the  rate  of  harvest  (e.g.,  seasonal 
closures  or  trip  limits).  Without  restrictions, 
it  is  possible  that  the  quota  would  be 
harvested  early  in  the  year  by  larger,  offshore 
vessels,  resulting  in  market  gluts,  irregular 
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supplies,  and  exvessel  price  fluctuations. 
Additionally,  the  current  system  does  not 
recognize  the  seasonal  nature  of  the  scup 
fishery  (i.e.,  large  vessels  fishing  offshore  in 
the  winter,  and  small  vessels  fishing  inshore 
in  the  summer).  According  to  the  NMFS 
weighout  database  (database),  approximately 
525  fishing  vessels  landed  scup  during  1995. 
It  is  concluded  that  most  of  these  were 
fishing  offshore.  There  is  no  estimate  on  the 
number  of  vessels  taking  part  in  the  inshore 
fishery,  as  they  could  be,  for  the  most  part, 
state  licensed  and  may  not  be  completely 
represented  in  the  database.  The  database  is 
used  to  estimate  the  numbers  of  participants 
because  prior  to  1997,  no  permit  requirement 
existed  for  this  fishery  in  the  exclusive 
economic  zone.  However,  all  of  the  known 
participants  would  readily  fall  under  the 
definition  of  a  small  business,  having  annual 
receipts  of  less  than  $2.0  million. 

The  proposed  amendment  endeavors  to 
mitigate  the  impacts  of  unrestricted  harvest 
and  untimely  closures  by  establishing  a 
commercial  quota  system  in  which  the  total 
allowable  catch  (TAG)  would  be  allocated 
into  three  seasonal  periods:  Winter  I 
(January-April),  Summer  (May-October)  and 
Winter  II  (November-December).  The  discard 
estimates  for  each  period  would  be 
subtracted  from  the  TAG  for  each  period  to 
derive  the  commercial  quota  for  each  period. 
During  the  two  winter  periods,  the 
commercial  fishery  would  operate- under  a 
coastwide  quota  with  landing  limits.  During 
the  summer  p>eriod,  a  state-by-state  quota 
would  be  in  effect. 

While  the  quota  for  1^7  is  based  on 
Reported  historical  landings,  no  quota  was 
ever  implemented  for  this  fishery  prior  to 
1997.  This  new  quota  may  result  in  the 
closure  of  the  fishery,  which,  if  it  occurs, 
could  impact  those  small  entities.  More 
complete  impacts  may  be  compiled  during 
the  comment  period  of  the  proposed  rule, 
which  specifically  requests  comments  on  this 
issue.  The  Mid-Atlantic  Fishery  Management 
Gouncil  concluded  that  a  substantial  number 
of  these  small  entities  (greater  than  20 
percent)  operating  in  the  commercial  scup 
fishery  could  be  directly  or  indirectly 
affected  by  the  measures  proposed  in  this 
regulatory  amendment.  However,  based  on 
available  data,  the  economic  impact  of  this 
quota  is  not  expected  to  be  significant  When 
compared  to  1994  revenues,  the  quota  in 
1997  would  decrease  the  total  revenues  $1.87 
million.  It  is  not  expected  that  any  entities 
would  be  expected  to  cease  operations 
because  of  the  1997  quota  and  no  change  is 
expected  in  compliance  costs  for  these 
entities. 

Historical  data  indicate  that  a  decrease  in 
landings  generally  leads  to  an  increase  in  the 
exvessel  price  for  scup.  The  RIR  analysis  for 
this  regulatory  amendment  included 
examination  of  the  proposal  to  address  the 
seasonal  nature  of  the  scup  fishery  and  allow 
for  a  more  equitable  distribution  of 
commercial  quota  over  the  year,  versus  the 
coastwide  quota.  The  intent  of  this  regulatory 
amendment  is  to  preserve  the  historical 
pattern  of  commercial  harvest  of  scup  by 
seasons  to  reduce  the  impact  on  small 
entities.  The  analysis  found  that  the 
proposed  amendment  resulted  in  a  more 


consistent  supply,  and  more  stable  prices  for 
the  commercial  sector.  Based  on  unpublished 
NMFS  weighout  data  (Maine  throu^ 
Virginia)  in  1994.  total  commercial  landings 
for  scup  were  estimated  at  8.840.900  lb.  The 
1997  quota  would  reduce  commercial  scup 
landings  by  2.840.900  lb  when  compared  to 
the  1994  commercial  landings.  The  effect  on 
the  overall  scup  exvessel  price,  given  the 
potential  reduction  in  landings  from  the 
implementation  of  the  quota  proposed  in  this 
amendment,  would  depend  on  the  elasticity 
of  demand  for  scup.  Since  no  study  has 
estimated  the  exvessel  demand  function  for 
scup,  revenue  changes  from  the 
implementation  of  the  new  quota  were 
calculated  by  taking  the  exvessel  price  for 
scup  (value  divided  by  pounds)  for  1994.  and 
•  multiplying  this  value  by  the  potential 
change  in  landings.  Assuming  the  1994 
exvessel  price  of  S0.66  per  pound,  the  1997 
quota  would  yield  a  decrease  in  revenues  of  _ 
Sl.874.994  from  the  1994  period.  However, 
based  on  preliminary  unpublished  NMFS 
weighout  data  (Maine  through  Virginia),  scup 
commercial  landings  were  estimated  at 
5.947.253  lb  and  valued  at  S5.096.863  (S0.85 
per  pound)  in  1995.  It  appears  that  the 
decrease  in  landings  from  1994  to  1995  has 
increased  exvessel  price  for  scup  during  this 
period.  Given  preliminary  scup  landings  for 
1995.  the  1997  quota  would  be  expected  to 
slightly  increase  exvessel  revenue  relative  to 
1994  landings. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
management  measure  that  provides  for 
a  state  request  for  a  quota  transfer  has 
been  approved  by  OMB  under  control 
number  0648-0202,  and  is  estimated  to 
take  1  hour  per  response. 

The  response  estimate  shown 
includes  the  time  for  reviewing 
instructionsr  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  to  NMFS  and  OMB  (see 
ADDRESSES)  regarding  this  burden 
estimate,  including  its  accuracy, 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
NMFS'  functions,  suggestions  on  how  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
how  to  reduce  or  minimize  the  burden 
of  the  collection  of  information  on  those 
who  must  respond. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PRA  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 


Dated:  January  30. 1997. 

Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  648  is  proposed 
to  be  amended  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Aathority:  16  U.S.G.  1801  et  seq. 

2.  In  §  648.4,  paragraph  (b)  is  revised 
to  read  as  follows: 

§648.4    Vessel  pennits. 

•        •        •        »        * 

(b)  Permit  conditions.  Vessel  owners 
who  apply  for  a  fishing  vessel  permit 
under  this  section  must  agree  as  a 
condition  of  the  permit  that  the  vessel 
and  the  vessel's  fishing  activity,  catch, 
and  pertinent  gear  (without  regard  to 
whether  such  fishing  occurs  in  the  EEZ 
or  landward  of  the  ffiZ,  and  without 
regard  to  where  such  fish  or  gear  are 
possessed,  taken  or  landed),  are  subject 
to  all  requirements  of  this  part,  unless 
exempted  from  such  requirements 
under  this  part.  All  such  fishing 
activities,  catch,  and  gear  will  remain 
subject  to  all  applicable  state 
requirements.  Except  as  otherwise 
provided  in  this  part,  if  a  requirement 
of  this  part  and  a  management  measure 
required  by  a  state  or  local  law  differ, 
any  vessel  owner  permitted  to  fish  in 
the  EEZ  for  any  species  managed  imder 
this  part  must  comply  with  the  more 
restrictive  requirement.  Owners  and 
operators  of  vessels  fishing  imder  the 
terms  of  a  summer  flounder 
moratorium,  scup  moratorium,  or  black 
sea  bass  moratorium  permit  must  also 
agree  not  to  land  summer  flounder, 
scup,  or  black  sea  bass,  respectively,  in 
any  state  after  NMFS  has  published  a 
notification  in  the  Federal  Register 
stating  that  the  commercial  quota  for 
that  state  or  period  has  been  harvested 
and  that  no  commercial  quota  is 
available  for  the  respective  species.  A 
state  not  receiving  an  allocation  of 
summer  flounder,  scup  or  black  sea 
bass,  either  directly  or  through  a 
coastwide  allocation,  is  deemed  to  have 
no  commercial  quota  available.  Ovraers 
or  operators  fishing  for  surf  clams  and 
ocean  quahogs  within  waters  under  the 
jurisdiction  of  any  state  that  requires 
cage  tags  are  not  subject  to  any 
conflicting  Federal  minimum  size  or 
tagging  requirements.  If  a  surf  clam  and 
ocean  quahog  requirement  of  this  part 
difiiers  from  a  surf  clam  and  ocean 
quahog  management  measure  required 
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by  a  state  that  does  not  require  cage 
tagging,  any  vessel  owners  or  operators 
permitted  to  fish  in  the  VP.7.  for  siuf 
clams  and  ocean  quahogs  must  comply 
with  the  more  restrictive  requirement 
while  fishing  in  state  waters.  However, 
surrender  of  a  surf  clam  and  ocean 
quahog  vessel  permit  by  the  owner  by 
certified  mail  addressed  to  the  Regioiuil 
Director  allows  an  individual  to  comply 
with  the  less  restrictive  state  minimum 
size  requirement,  as  long  as  fishing  is 
conducted  exclusively  within  state 
waters.  If  the  commercial  black  s^a  bass 
quota  for  a  period  is  harvested  and  the 
coast  is  closed  to  the  possession  of  black 
sea  bass  north  of  as'lS.S'  N.  latitude, 
any  vessel  owners  that  hold  valid 
commercial  permits  for  both  the  black 
sea  bass  and  the  NMFS,  Southeast 
Region  Snapper-Grouper  fisheries,  may 
siurender  their  moratorium  black  sea 
bass  permit  by  certified  mail  addressed 
to  the  Regional  Director  and  fish 
pursuant  to  their  Snapper-Grouper 
permit,  as  long  as  fishing  is  conducted 
exclusively  in  waters,  and  landings  are 
made,  south  of  aS'lS.S'  N.  latitude.  A 
moratorium  permit  for  the  black  sea 
bass  fishery  that  is  voluntarily 
relinquished  or  surrendered  will  be 
reissued  upon  the  receipt  of  the  vessel 
owner's  written  request  after  a 
minimum  period  of  6  months  from  the 
date  of.cancellation. 

•  •        *        •        • 

3.  In  §648.14.  paragraphs  (a)(89) 
through  (a)(96)  are  redesignated  as 
paragraphs  (a)(90)  through  (a)(97). 
resf>ectively,  and  a  new  paragraph 
(a)(89)  is  added  to  read  as  follows: 

$e48.14    Prohibitions. 

(a)*  *  • 

(89)  Fish  for,  catch  or  retain  scup  in 
or  from  the  EEZ  north  of  35''15.3'  N.  lat. 
in  excess  of  the  landing  limit 
estabhshed  pursuant  to  §§648.120  (b)(2) 
and  {b)(3). 

*  *        »        •        « 

4.  In  §648.120,  paragraph  (b)(1)  is 
revised,  paragraphs  fb)(2)  through  (b)(8) 
ase  redesignated  as  paragraphs  (b)(5) 
through  (b)(ll),  respectively,  new 
paragraphs  (b)(2]  through  (b)(4)  are 
added,  paragraphs  (c)  and  (d)  are 
revised,  and  paragraphs  (e)  and  (f)  are 
added  to  read  as  follows: 

§648.120   Catch  quotas  and  other 
rastrlcttons. 


(b)  •  •  • 

(1)  The  commercial  quota  for  each  of 
the  three  periods  specified  in  paragraph 
(d)(1)  of  this  section,  to  be  set  from  a 
range  of  0  to  the  maximum  allowed  to 
achieve  the  specified  exploitation  r..te. 
The  commercial  quota  will  be 


established  by  estimating  the  annual 
Total  Allowable  Catch  (TAG),  allocating 
it  into  the  three  periods,  and  deducting 
the  discard  estimates  for  each  period. 

(2)  Landing  limits  for  the  Winter  I  and 
Winter  II  periods. 

(3)  Percent  of  landings  attained  at 
which  the  landing  limit  for  the  Winter 
I  period  will  be  reduced. 

(4)  Those  states  eligible  for  de 
minimus  status,  based  upon  commercial 
scup  landings  for  the  last  preceding 
calendar  year  for  which  data  are 
available. 

*        »        *        *        * 

(c)  Annual  fishing  measures.  The 
Demersal  Species  Committee  shall 
review  the  recommendations  of  the 
Scup  Monitoring  Committee.  Based  on 
these  recommendations  and  any  public 
comment,  the  Demersal  Species 
Conunittee  shall  recommend  to  the 
MAFMC  measures  necessary  to  assure 
that  the  specified  exploitation  rate  will 
not  be  exceeded.  The  MAFMC  shall 
review  these  recommendations  and, 
based  on  these  recommendations  and 
any  public  comment,  recommend  to  the 
Regional  Director  measures  necessary  to 
assure  that  the  specified  exploitation 
rate  will  not  be  exceeded.  The 
MAFMC's  recommendation  must 
include  supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendations.  The  Regional 
Director  shall  review  these 
recommendations  and  any 
recommendations  of  the  Commission. 
After  such  review,  NMFS  will  publish  a 
proposed  nde  in  the  Federal  Register  by 
October  15  to  implement  a  commercial 
quota,  specifying  the  amount  of  quota 
allocated  to  each  of  the  three  periods, 
landing  limits  for  the  Winter  I  and 
Winter  II  periods,  the  percentage  of 
landings  attained  during  the  Winter  I 
fishery  at  which  the  landing  limits  will 
be  reduced,  a  recreational  harvest  Umit 
and  additional  management  measures 
for  the  commercial  fishery.  NMFS  will 
publish  a  proposed  rule  in  the  Federal 
Register  by  February  15  to  implement 
additional  management  measures  for  the 
recreational  fishery,  if  the  Regional 
Director  determines  that  such  measiu^s 
are  necessary  to  assure  that  the  specified 
exploitation  rate  will  not  be  exceeded. 
After  considering  public  comment, 
NMFS  will  publish  a  final  rule  in  the 
Federal  Register  to  implement  the 
annual  measures. 

(d)  Distribution  of  Commercial  Quota. 
(1)  The  annual  commercial  quota  will  be 
allocated  into  three  periods,  based  on 
the  following  percentages: 


Period 

Percent 

Winter  1— January-April 

Summer— May-October 

Winter  II— November-December .. 

45.11 
38.95 
15.94 

(2)  The  Winter  I  and  Winter  U 
commercial  quotas  will  each  be 
distributed  to  the  coastal  states  from 
Maine  through  North  Carolina  on  a 
coastwide  basis. 

(3)  The  Summer  commercial  quota 
will  be  allocated  to  the  coastal  states 
from  Maine  through  North  CaroUna, 
based  upon  the  following  percentages: 

Summer  Period  (May-October) 
Commercial  Quota  Shares 


state 


Maine 

New  Hampshire 
Massachusetts  .. 

Rhode  Island 

Connecticut  ....... 

New  York  

New  Jersey 

Delaware 

Maryland  

Virginia 

North  Carolina ... 


Total 


Share  (per- 
cent) 


0.13042 

0.00004 

15.49117 

60.56588 

3.39884 

17.05295 

3.14307 

0.00000 

0.01288 

0.17787 

0.02688 


100.00000 


(4)  All  scup  landed  for  sale  in  any 
state  during  either  Winter  I  or  Winter  11 
shall  be  applied  against  the  coastwide 
commercial  quota  for  that  period, 
regardless  of  where  the  scup  were 
harvested.  All  scup  landed  for  sale  in  a 
state  diu-ing  the  Summer  period  shall  be 
applied  against  that  state's  summer 
commercial  quota,  regardless  of  where 
the  scup  were  harvested. 

(5)  All  scup  landed  for  sale  in  any 
state  during  the  period  January  1, 1997, 
through  (effective  date  of  the  final 
regulations),  shall  be  applied  against  the 
coastwide  commercial  quota  for  the 
1997  Winter  I  period,  regardless  of 
where  the  scup  were  harvested.  Any 
landings  during  that  time  in  excess  of 
the  1997  Winter  I  commercial  quota  will 
be  subtracted  from  the  1997  Winter  II 
period's  allocation.  Any  overage  beyond 
the  1997  Winter  II  allocation  will  be 
deducted  from  subsequent  winter 
periods. 

(6)  Beginning  in  1997,  any  overages  of 
the  commercial  quota  landed  in  any 
state,  including  those  granted  de 
minimus  status,  during  the  Summer 
period  will  be  deducted  from  that  state's 
Summer  period  quota  for  the  following 
year.  Beginning  in  1998,  any  overages  of 
the  commercial  quota  landed  in  any 
Winter  period  will  be  subtracted  from 
the  period's  allocation  for  the  following 
year. 
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(7)  Based  upon  any  changes  in  the 
landings  data  available  from  the  states 
for  the  base  years  1983-92,  the 
Commission  and  the  Coimcil  may 
recommend  to  the  Regional  Director  that 
the  states'  shares  specified  in  paragraph 
{d)(l)  of  this  section  be  revised.  The 
Council's  and  the  Commission's 
recommendation  must  include 
supporting  documentation,  as 
appropriate,  concerning  the 
environmental  and  economic  impacts  of 
the  recommendation.  The  Regional 
Director  shall  review  the 
recommendation  of  the  Commission  and 
the  Coimcil.  After  such  review,  NMFS 
will  publish  a  proposed  rule  in  the 
Federal  Register  to  implement  a 
revision  in  the  state  shares.  After 
considering  public  comment,  NMFS 
will  publish  a  final  rule  in  the  Federal 
Register  to  implement  the  changes  in 
allocation. 

(e)  De  minimus  status.  Any  state  in 
which  commercial  scup  landings  during 
the  Siunmer  period  for  the  last 
preceding  calendar  year  for  which  data 
are  available  were  less  than  0.1  percent 
of  the  total  Summer  period's  quota 
could  be  granted  de  minimus  status  by 
the  NMFS  upon  the  recommendation  of 
the  Council  by  way  of  a 
recommendation  from  the  Monitoring 
Committee. 

(1)  The  de  minimus  status  will  be 
valid  only  for  that  Summer  period  for 
which  the  specifications  are  in  effect 
and  will  be  effective  upon  filing  by 
NMFS  of  the  final  specifications  for  the 
commercial  scup  fishery  with  the  Office 
of  the  Federal  Register. 

(2)  The  total  quota  allocated  to  each 
de  minimus  state  will  be  set  equal  to  0.1 
percent  of  the  total  Summer  period 
allocation  and  vfiW  be  subtracted  from 
the  summer  quota  before  the  remainder 
is  allocated  to  the  other  states. 

(f)  Quote  transfers  and  combinations. 
Any  state  implementing  a  state 
commercial  quota  for  scup  may  request 
approval  from  the  Regional  Director  to 
transfer  part  or  all  of  its  Summer  period 
quota  to  one  or  more  states.  Two  or 
more  states  implementing  a  state 
commercial  quota  for  scup  may  request 


approval  from  the  Regional  Director  to 
combine  their  quotas,  or  part  of  their 
quotas,  into  an  overall  regional  quota. 
Requests  for  transfer  or  combination  of 
commercial  quotas  for  scup  must  be 
made  by  individual  or  joint  letter(s) 
signed  by  the  principal  state  official 
with  marine  fishery  management 
responsibility  and  expertise,  or  his/her 
previously  named  designee,  for  each 
state  involved.  The  letter(s]  must  certify 
that  all  pertinent  state  requirements 
have  been  met  and  identify  the  states 
involved  and  the  amount  of  quota  to  be 
transferred  or  combined. 

(1)  Within  10  working  days  following 
the  receipt  of  the  letter(s)  &t)m  the  states 
involved,  the  Regional  Director  shall 
notify  the  appropriate  state  officials  of 
the  disposition  of  the  request.  In 
evaluating  requests  to  transfer  a  quota  or 
combine  quotas,  the  Regional  Director 
shall  consider  whether: 

(i)  The  transfer  or  combination  would 
preclude  the  overall  Summer  period 
quota  from  being  fully  harvested. 

(ii)  The  transfer  addresses  an 
unforeseen  variation  or  contingency  in 
the  fishery. 

(iii)  The  transfer  is  consistent  with  the 
objectives  of  the  Summer  Flounder. 
Scup,  and  Black  Sea  Bass  FMP  and  the 
Magnuson-Stevens  Act. 

(2)  The  transfer  of  quota  or  the 
combination  of  quotas  will  be  valid  only 
for  the  Summer  period  for  which  the 
request  was  made  and  will  be  effective 
upon  the  filing  by  NMFS  of  a 
notification  of  approval  of  the  quota 

Sn^sfer  or  combination  with  the  Office 
of  the  Federal  Register. 

(3)  A  state  may  not  submit  a  request 
to  transfer  quota  or  combine  quotas  if  a 
request  to  which  it  is  party  is  pending 
before  the  Regional  Director.  A  state 
may  submit  a  new  request  when  it 
receives  notice  that  the  Regional 
Director  has  disapproved  the  previous 
request  or  when  notification  of  approval 
of  the  quota  transfer  or  combination  has 
been  filed  at  the  Office  of  the  Federal 
Re^ster. 

(4)  If  there  is  a  quota  overage  among 
states  involved  in  the  combination  of 
quotas  at  the  end  of  the  Summer  period. 


the  overage  will  be  deducted  from  the 
following  Summer  period's  quota  for 
each  of  the  states  involved  in  the 
combined  quota.  The  deduction  will  be 
proportional,  based  on  each  state's 
relative  share  of  the  combined  quota  for 
the  previous  Summer  period.  A  transfer 
of  quota  or  combination  of  quotas  does 
not  alter  any  state's  percentage  share  of 
the  overall  Summer  period  quota 
specified  in  paragraph  (d)  of  this 
section. 

5.  Section  648.121  is  revised  to  read 
as  follows: 

S  648.1 21    Closum. 

(a)  Winter  closures.  The  Regional 
Director  will  monitor  the  harvest  of 
commercial  quota  for  each  Winter 
period  based  on  dealer  reports,  state 
data,  and  other  available  information, 
and  shall  determine  the  date  when  the 
commercial  quota  for  a  Winter  period 
will  be  harvested.  NMFS  shall  close  the 
EEZ  to  fishing  for  scup  by  commercial 
vessels  for  the  remainder  of  the 
indicated  period  by  publishing 
notification  in  the  Federal  Register 
advising  that,  effective  upon  a  specific 
date,  the  commercial  quota  for  that 
period  has  been  harvested,  and 
notifying  vessel  and  dealer  permit 
holders  that  no  commercial  quota  is 
available  for  landing  scup  for  the 
remainder  of  the  period. 

(b)  Summer  closure.  The  Regional 
Director  will  monitor  the  Summer 
period  state  commercial  quota  based  on 
dealer  reports,  state  data,  and  other 
available  information,  and  shall 
determine  the  date  when  a  state 
commercial  quota  will  be  harvested. 
NMFS  shall  publish  notification  in  the 
Federal  Register  advising  a  state  that, 
effective  upon  a  specific  date,  its 
Summer  period  commercial  quota  has 
been  harvested  and  notifying  vessel  and 
dealer  permit  holders  that  no  Summer 
period  commercial  quota  is  available  for 
landing  scup  in  that  state  for  the 
remainder  of  the  period. 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumor  Service 

Agency  information  Collection 
Activitiee;  Propoaed  Collection: 
Comment  Reqiiest;  Model  good  Stamp 
Forms,  Periodic  Reporting,  Notice  of 
Lata^ncomplete  Report,  etc. 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  The 
information  collection  requirements 
described  below  are  limited  to  that 
which  is  necessary  to  comply  with 
Sections  3,  5,  6, 11  and  13  of  the  Food 
Stamp  Act  of  1977,  governing  the 
application,  certification,  and  ongoing 
eUgibility  of  food  stamp  households. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  7, 1997. 
ADDRESSES:  Comments  may  be  sent  to 
Judith  M.  Seymour,  Chief,  Certification 
Policy  Branch,  Program  Development 
Division,  Food  and  Consumer  Service. 
U.S.  Department  of  Agricuhure,  3101 
Park  Center  Drive.  Alexandria.  VA 
22302.  Comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuiracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including' the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and.  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  pertinent  forms  should  be 
directed  to  Judith  M.  Seymour  (703) 
305-2494. 

SUPW.EMENTARY  INFORMATION: 

Title:  Model  Food  Stamp  Forms, 
Periodic  Reporting,  Notice  of  Late 
Incomplete  Reports,  etc. 

OMB  Nbmber:  0584-0064. 

Form  Numbers:  FCS-385,  386,  387, 
394,  396,  437,  439,  441,  442. 

Expiration  Date:  04/30/97. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Title  7  CFR  Part  273  of  the 
Food  Stamp  Program  (Program) 
regulations  sets  forth  the  requirements 
for  food  stamp  household  application, 
certification,  and  continued  eUgibility 
for  food  stamp  benefits. 

Ending  use  of  FCS-designed 
certification  related  forms.  Section  835 
of  Pubj,L.  104-193,  the  Personal 
Responsibihty  and  Work  Opportimity 
Reconciliation  Act  of  1996,  amended 
section  11(e)(2)  of  the  Food  Stamp  Act 
of  1977  (the  Act).  7  U.S.C.  2020(e)(2).  to 
revoke  the  mandate  that  the  Food  and 
Consumer  Service  (FCS)  develop  a 
model  application  form  which  States  are 
required  to  use.  Prior  to  this 
amendment,  FCS  approval  was  required 
for  use  of  a  State-designed  deviation 
from  the  model  application  form. 
Section  ll(e)(2)(B){ii)  of  the  Act  now 
makes  State  agencies  responsible  for 
developing  an  application  for 
participation  requiring  information 
necessary  to  comply  with  the 
certification  provisions  of  the  Act.  In  the 
past,  FCS  undertook  the  task  of 
developing  and  updating  several  forms 
relating  to  certification  of  Program 
appUcations  and  distributed  them  to 
State  agencies.  States  had  the  option  of 
using  these  forms  or  developing  their 
own  as  long  as  they  met  the 
requirements  described  in  the  Program 
regulations.  Because  FCS  is  no  longer 
responsible  for  designing  uniform 
certification  forms,  include  a  model 
application  form,  FCS  is  proposing  to 
discontinue  all  the  FCS  model 


certification  forms.  State  agencies  are 
expected  to  design  their  own  forms  to 
document  the  certification  activities 
described  in  the  regulations.  The 
infrmiation  collection,  reporting,  or 
recordkeeping  burden  associated  with 
each  application/certification  action 
remains  in  effect  and  will  continue  to  be 
reported  to  OMB. 

In  addition,  while  this  notice 
addresses  the  proposed  burden 
associated  with  extending  OMB 
approval  of  all  line  items  currently 
covered  under  OMB  No.  0584-0064.  we 
intend  to  separate  the  burden  described 
and  submit  two  separate  information 
collection  packages  to  OMB  for 
approval.  One  package  will  include  only 
application  and  certification  related 
burden  as  described  in  items  1  through 
11  below  and  will  be  entitled 
"Application  and  Certification  of  Food 
Stamp  Program  Households."  The 
remaining  burden  (items  12  through  14) 
will  be  submitted  to  OMB  for  approval 
separately  in  order  to  capture  burden 
associated  vtrith  all  fraud  related 
activities  under  one  separate  and 
distinct  OMB  approval  number.  The 
FCS  model  notices  associated  with  these 
fraud  activities  will  also  be 
discontinued.  State  agencies  will  design 
their  own  notices. 

The  estimated  burden  hours 
associated  with  Program  applications  is 
derived  from  using  a  base  figure  of  ^ 
18.300,000  which  is  the  average  number 
of  applications  received  each  year  based 
on  data  obtained  from  the  FCS-366B 
report  submitted  by  State  agencies  to 
FCS.  The  18,300,000  estimated  figure 
includes  both  those  applications  which 
are  approved  for  pSIticipation  and  those 
that  are  rejected.  Thus,  the  actual 
number  of  application  forms  filed  will 
always  exceed  the  number  of 
households  actually  participating  in  the 
program. 

The  actual  number  of  households 
currently  receiving  food  stamps  is 
approximately  10.900.000  (hereafter 
referred  to  as  the  caseload)  as  reported 
by  the  FCS-388  report.  This  figure  is 
used  in  computing  burden  associated 
with  participating  households.  This 
figure  is  also  the  basis  for  determining 
burden  imposed  on  local  agency  staff 
who  deal  with  households  on  a  daily 
basis.  Due  to  a  lack  of  data  dn  the 
number  of  local  staff  and/or  the  number 
of  food  stamp  cases  each  staff  person 
handles  in  a  given  year.  FCS  assumes 
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there  is  one  local  agency  worker  per 
applicant/participating  household. 
Proposed  estimated  information 
collection  and  recordkeeping  burden 
hours  associated  with  burden  approved 
under  0MB  No.  0584-0064  are  outlined 
below  and  adjusted  to  reflect  recent 
data: 

(1)  Application  burden.  State  agencies 
must  design  an  application  which 
contains  the  information  necessary  to 
comply  with  the  eligibility  requirements 
of  the  Act.  Households  must  complete 
an  application  in  order  to  obtain 
benefits.  The  number  of  burden  hours 
assumes  that  all  applicants  will 
complete  the  entire  application  because 
no  data  is  available  on  the  niunber  of 
households  that  complete  only  part  of 
the  application.  Number  of  respondents 
is  equal  to  the  number  of  initial  and 
recertification  applications  received 
annually  as  reported  by  State  agencies 
on  form  FNS-366B,  Program  Activity 
Statement.  The  data  assumes,  on 
average,  that  each  applicant  will  file 
either  one  initial  or  one  recertification 
application  yearly.  Household  burden  to 
complete  an  application  is  estimated  to 
be  13.274  minutes  (or  .2290  hours). 

(2)  Calculating  food  stamp  eligibility 
through  use  of  a  worksheet.  An 
application  woricsheet  is  used  by 
eligibility  workers  to  make  income  and 
resource  eligibility' determinations  and 
calculate  benefit  levels  for  households. 
A  worksheet  will  be  used  with  80% 
(14,640,000)  of  all  applications  received; 
25%  (2,289,000)  of  all  change  in 
circumstances  report  forms  received  (as 
discussed  below);  and  16%  (3,348,480) 
of  all  monthly  report  forms  received  (as 
discussed  below).  Based  on  these 
estimates,  the  total  average  number  of 
worksheets  processed  annually  is 
estimated  to  be  20,277,480.  Average 
time  to  complete  a  worksheet  is 
estimated  at  27.837  minutes  (or  .4640 
hours). 

(3)  Monthly  reporting  burden.  State 
agencies  have  the  option  to  require 
certain  households  to  report  information 
on  a  monthly  basis.  These  households 
must  complete  a  monthly  report  form, 
designed  by  the  State  agency,  in  order 
to  meet  the  monthly  reporting 
requirements.  The  estimated  number  of 
households  who  submit  monthly  reports 
is  16%  of  the  total  number  of 
households  participating  in  the  Program 
(1,744,000).  This  amount  is  multiplied 
by  12  months  to  determine  the  total 
number  of  monthly  reports.  Burden  to 
complete  this  form  is  estimated  to  be 
9.702  minutes  (or  .1617  hours)  per  form. 

(4)  Explaining  monthly  reporting  to 
households.  Where  State  agencies  have 
opted  for  monthly  reporting,  the  process 
must  be  explained  to  affected 


households.  Eligibility  workers  will 
explain  the  monthly  reporting  process  at 
least  once  to  16%  of  the  total  number 
of  households  participating  in  the 
Program  (1,744,000).  Explaining 
monthly  reporting  is  estimated  to  be  a 
burden  of  4.998  minutes  (or  .0833 
hours)  per  household. 

(5)  Households  reporting  changes  in 
circumstances.  Households  not  required 
to  monthly  report,  including  those 
subject  to  less  fi^quent  periodic 
reporting,  must  report  certain  changes 
in  household  circiunstances  as  they 
occur  anything  during  the  certification 
period.  It  is  estimated  that  one  change 
report  form  will  be  submitted  annually 
by  non-monthly  reporting  households 
which  represents  about  84%  of  the  total 
caseload  (9,156,000).  Estimated  time  to 
complete  this  form  is  9.703  minutes  (or 
.1617  hours). 

(6)  Notice  to  monthly  reporting 
households  of  late/incomplete  monthly 
reports.  Monthly  households  must  be 
given  additional  time  to  file  a  late  report 
or  to  provide  missing  information  or 
verification.  It  is  estimated  that  5% 
(1,046,400)  of  the  monthly  reports 
expected  to  be  received  (10,928,000) 
will  be  late  or  incomplete  resulting  in 
the  use  of  such  a  notice.  Reporting 
burden  is  estimated  to  be  6.69  minutes 
(or  .1115  hours)  per  notice. 

(7)  Informing  households  about  action 
taken  on  their  food  stamp  case.  Each 
household  that  submits  an  initial 
application  or  a  re-application  must 
receive  notification  of  the  action  taken 
by  the  State  agency.  The  notice  contains 
one  of  three  actions:  notice  of  eligibility, 
denial  notice,  or  notice  of  pending 
status.  Estimates  are  based  on  the  need 
to  provide  this  notice  to  18,300,000 
households  aimually.  It  is  estimated  that 
it  takes  a  caseworker  6.69  minutes  (or 
.1115  hours)  to  prepare  this  form. 

(8)  Notifying  households  of  the 
expiration  of  their  certification  periods. 
Households  must  be  provided  with  a 
notice  of  expiration  regarding  the 
certification  process  and  the  need  to 
reapply  for  benefits.  It  is  estimated  that 
10%  of  the  caseload  (those  certified  for 
less  than  6  months)  will  submit  two  re- 
applications  a  year;  24%  of  the  caseload 
(those  certified  for  six  months)  will 
submit  one  re-appUcation;  and  66%  of 
the  caseload  (those  certified  for  more 
than  six  months)  will  submit  either  an 
application  for  recertification  or  an 
initial  application.  Only  half  (3,598,500) 
of  the  households  certified  for  more 
than  six  months  will  be  applying  for 
recertification.  Eligibility  workers  will 
generate  notices  of  expiration  an  average 
of  .745  times  per  household,  for  a  total 
of  8.120,500  (10.900,000x.745).  The 
estimated  preparation  time  for  this  form 


is  4.998  minutes  (or  .0833  hours)  per 
form. 

(9)  Informing  households  about  a 
reduction  in  their  food  stamps.  Non- 
monthly  reporting  households  which 
submit  a  change  in  circiunstances  report 
form  must  receive  a  written  notice  of 
any  action  to  reduce  or  terminate 
benefits  in  advance  of  the  date  the 
action  will  become  effective.  It  is 
estimated  that  50%  of  change  reports 
received  will  result  in  reduction' or 
termination  of  benefits  which  require 
eligibility  workers  to  provide  this 
notice.  On  average,  caseworkers  will 
generate  4,578,000  of  these  notices 
annually  with  a  preparation  time  of  9.96 
minutes  (or  .1666  hours)  for  each  notice. 

(10)  Adequate  notice  to  monthly 
reporting  households.  Monthly 
reporting  households  must  receive 
written  notice  that  their  benefits  will  be 
or  have  been  increased,  reduced  or 
terminated.  It  is  estimated  that  30%  of 
the  monthly  reports  (6,083,244)  received 
by  caseworkers  will  result  in  an 
increase,  a  reduction  or  a  termination  of 
benefits.  The  remaining  70%  of  monthly 
reports  have  no  change  in  benefits,  so 
no  notice  is  necessary.  It  is  estimated 
that  it  takes  caseworkers  6.69  minutes 
(or  .1115  hours)  to  prepare  this  notice. 

(11)  Sponsored  cuiens.  Recently 
enacted  legislation  has  affected  the  food 
stamp  eligibility  pf  "sponsored  aliens," 
that  is,  aUens  lawfully  admitted  for 
permanent  residence  in  the  United 
States.  Section  421  of  Pub.  L.  104-193 
requires  that  all  of  an  alien  sponsor's 
income  and  resources  and  all  the 
sponsor's  spouse's  income  and 
resources  be  attributed  to  the  alien  until 
he  becomes  a  U.S.  citizen  or  has  worked 
40  qualifying  quarters  for  any  period 
beginning  after  December  31, 1996.  In 
addition.  Section  421  requires  that  the 
alien  not  have  received  any  Federal 
means-tested  public  benefit  during  this 
period  in  order  to  be  eligible  to  begin 
receiving  a  Federal  means-tested  public 
benefit  such  as  food  stamps.  At  the  same 
time,  various  other  sections  of  P.L.  104- 
193  establish  new  (jarticipation 
requirements  for  aliens  in  general  and 
more  restrictive  conditions  for  alien 
immigrants  in  particular.  For  Food 
Stamp  Program  purposes,  during  the 
period  that  P.L.  104-193  requires  the 
attribution  of  the  sponsor's  income,  any 
sponsored  alien  without  40  qualifying 
quarters  would  already  be  ineUgible  for 
food  stamps  piu^uant  to  Section  6(f)  of 
the  Act.  7  U.S.C.  §  2015(F).  However, 
Section  510  of  Pub.  L.  104-208  requires 
State  agencies  to  recertify  currently 
participating  alien  households  during 
the  period  April  1,  1997  to  August  22, 
1997.  Information  obtained  from  the 
Immigration  and  Naturalization  Service 
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by  PCS  showed  that  approximately 
100,000  aliens  were  approved  each  year 
as  lawful  permanent  residents.  Of  the 
100,000  aliens  approved  for  lawful 
permanent  residence  each  year,  it  is 
assimied  that  5%  will  actually  apply  for 
food  stamps  at  least  once  during  any 
given  year.  The  potential  number  of 
annual  responses  is  estimated  to  be 
5,000.  Burden  is  estimated  to  be  30 
minutes  (or  .5000  hours)  per  response. 

(12)  Demand  Letter  for  Overissuance. 
State  agencies  are  required  to  establish 
a  claim  and  send  a  demand  letter  for 
repayment  when  food  stamp  benefits  are 
overissued  either  as  a  result  of  a 
household  error,  State  agency  error,  or 
an  intentional  Program  violation.  A 
demand  letter  is  used  for  this  purpose. 
Based  on  data  reporting  the  number  of 
new  claims  established  for  FY  1995 
(form  FCS-209),  State  agencies 
generated  demand  letters  for  about  .07 
percent  of  the  caseload.  On  average, 
7.698  minutes  (or  .1283  hrs.)  is  required 
to  compose  a  demand  letter. 

(130  Advance  Notice  of 
Administrative  Disqualification 
Hearing.  Household  members  suspected 
of  committing  an  intentional  Program 
violation  must  be  provided  with 
advance  notice  of  a  State  agency's  intent 
to  disqualify  them  from  participation  in 
the  Program  which,  among  other  things, 
announces  the  date  of  disqualification 


hearing,  the  charge  against  the 
household,  siunmarizes  the  evidence, 
and  explains  the  consequences  of  a 
guilty  finding  by  the  hearing  officials. 
Based  on  reports  of  the  number  of 
disqualification  hearings  held  in  FY 
1995  (form  FCS-336B),  State  agencies 
generate  this  notice  for  about  .004 
percent  of  the  caseload  at  a  rate  of  15 
minutes  (or  .2500  hrs.)  per  notice. 

(14)  Action  Taken  on  Administrative 
Disqualification  Hearing.  Household 
members  subject  to  an  administrative 
disqualification  bearing  must  receive 
written  notice  of  a  guilty  or  not  guilty 
finding  by  the  hearing  official.  The 
notice  also  explains,  among  other 
things,  the  reason  for  the  decision  and 
the  date  program  disqualification,  if 
appropriate,  will  take  effect.  Data 
contained  in  the  FCS-366B  report 
indicates  that.  State  agencies  generate 
this  notice  for  .002  percent  of  the 
caseload  annually  at  a  rate  of  9.996 
minutes  (or  .1666  hrs.)  per  notice. 

Recordkeeping  Burden 

Case  records:  Local  agencies  are 
required  to  maintain  client  case  records 
for  three  years  and  to  perform  duplicate 
participation  checks  on  individual 
household  members  to  reduce  the 
possibility  of  duplicate  participation. 
The  burden  estimates  for  casefile 
maintenance  are  based  on  an  estimated 
number  of  casefiles,  the  number  of 


records  in  the  casefiles  and  assumes  one 
recordkeeper  per  State  (53  State  welfare 
agencies).  Using  this  methodology, 
average  burden  per  recordkeeper  is 
estimated  to  be  685,466.038  hoiu^ 
(36,329,700  hours/53  recordkeepers). 

Monitoring  Duplicate  Participation: 
The  estimated  annual  recordkeeping 
burden  to  perform  dupUcate 
participation  checks  is  based  on  the  . 
average  number  of  persons  (2.442)  in 
each  food  stamp  household.  The 
estimated  number  of  applications  is 
18,300,000.  The  estimated  average 
ntunber  of  persons  who  must  be 
checked  is  44,688,600 
(18,300,000x2.442).  Burden  is  estimated 
to  be  15  seconds  or  (or.0042  hours)  per 
eligibility  worker,  which  results  in  an 
estimated  annual  recordkeeping  burden 
of  hoiu^  of  187,692.120 
(44,688,600x.0042).  The  average  burden 
hovas  per  recordkeeper  is  estimated  to 
be  9,947,682.360  (187,692.120  hoursx53 
recordkeepers). 

Affected  Public:  State  and  local 
governments;  potential  program 
applicants  and  currently  p>articipating 
households. 

Estimated  Number  of  Respondents: 
18,305,000. 

Estimated  Number  of  Responses  per 
Respondent:  5.9461573. 

Estimated  Total  Annual  Burden  on 
Respondents:  22,681.621  hours. 


Annual 

number  of 

respondents 


Annual  fre- 
quency 


Average 

burden  per 

response 

(hours) 


Annual  burden  hours 
(Calculations  may  not 
be  exact  due  to  round- 
ing) 


7  CFR  273.1,  273.3,  273.5,  273.6, 273.7    Food  Stamp  Application 


Existirig  

Proposed  

Difference 


18.700,000 
18.300.000 


1.00 
1.00 


.2290 
2290 


4,282,923 
4,191,310 
-992.223 


7  CFR  273.2.  273.10. 273.11    Application  Worksheet 


Exlstir)g  „ 

Proposed  

Difference 


11,100,000 
10,900,000 


1.798 
1.793 


.4640 
.4640 


9,258,122 

9,067.903 

-19.022 


7  CFR  273.12.  273.21    Monthly  Reporting 


Existing  

Proposed  

Difference 


11.100,000 
10,900,000 


1.920 
1.920 


.1617 
.1617 


3.446.150 

3,384,058 

-62,093 


7  CFR  273.12.  273.12    Explaining  Monthly  Reporting  to  Households 


Existing  

Proposed  

Difference 


11,100,000 
10,900,000 


.160 
.160 


.0833 
.0833 


147,941 
145,275 
-2,666 
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Existing  

Proposed  

Difference 


Existing  

Proposed  

Difference 


Existing  

Proposed  

Difference 


Existing 

Proposed  

Difference 


Existing  

Proposed  

Difference 


Existing 

Proposed  

Difference 


Existing  ... 
Proposed 


Existing  

Proposed  

Difference 


Existing  

Proposed  .„ 

Difference 


Existir>g  

Proposed  

Difference 


Annual 

number  of 

respoTKlents 


Annual  fre- 
quency 


Average 

txjrden  per 

response 

(hours) 


Annual  burden  hours 
(Calculations  may  not 
be  exact  due  to  round- 
ing) 


7  CFR  273.21    Notice  of  Lata/Incomplete  Report  to  Monthly  Reporting  Households 


11.100.000 
10.900.000 


.096 
.096 


.1115 
.1115 


7  CFR  273.2    Infomring  Households  about  Action  Tslten  on  Food  Stamp  Case 


18.700,000 
18,300,000 


1.00 
1.00 


.1115 
.1115 


7  CFR  273.2    Notifying  Household  that  Certification  Period  Will  End 


11.100.000 
10.900.000 


.745 
.745 


.0833 
.0833 


7  CFR  273.12,  273.21    Households  Reporting  Changes 


11.100.000 
10.900,000 


.840 
.840 


.1617 
.1617 


7  CFR  273.13    Notifying  Household  sbout  a  Reduction  in  Food  Stamps 


11,100.000 
10,900,000 


.420 
.420 


.1666 
.1666 


7  CFR  273.21    Adequate  Notice  to  Monthly  Reporting  Households 


11.100.000 
10.900,000 


.576 
.576 


.1115 
.1115 


7  CFR  273.11    Sponsored  Aliens 


5.000 
5.000 


.5000 
.5000 


7  CFR  273.18    Demand  Letter  for  Overlssuance 


11.100.000 
10.900.000 


.069 
.071 


.1283 
.1283 


7  CFR  273.17    Advance  Notice  of  Administrative  Disqualification  Hearing 


11,100,000 
10.900.000 


.004 
.004 


.2500 
.2500 


7    CFR  273.16  Action  Talcen  on  Administrative  Disqualification  Hearing 


11,100,000 
10,900,000 


.002 
.002 


.1666 
.1666 


118,816 
116.674 
-2.141 


2.085.050 

2.040.450 

-44.600 


688.849 
676.438 
-12.412 


1.507.691 

1.480,525 

-21.166 


776.689 
762.685 
-13,994 


712.886 
700,042 
-12,844 


2.500 
2.500 


98.880 

99.291 

+557 


11.095 

11.163 

f68 


4,234 

2.724 

-1,510 
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Dated:  January  27. 1997. 
Williun  E.  Ludwig. 

Adminstrator,  Food  and  Consumer  Service. 
(FR  Doc.  97-2832  Filed  2-4-97;  8:45  am] 
MUMQCOOE  341»-M-il 


National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  a  Revision 
of  a  Currently  Approved  Information 
Collection 

agency:  National  Agricultural  Statistics 

Service.  USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44978.  August  29, 
1995).  this  notice  announces  the 
National  Agricultural  Statistics  Service's 
(NASS)  intention  to  request  a  revision  to 
a  ctirrently  approved  information 
collection,  the  June  Agricultural  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  11, 1997  to  be  assiuvd 
of  consideration. 

AOOmONAL  MFOmiATION  OR  COMMENTS: 
Contact  Rich  Allen.  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agriculture.  1400  Independence  Avenue 
SW.  Room  4117  South  Building, 
Washington.  D.C.  20250-2000.  (202) 
720-4333. 

SUPPLEMENTARY  INFORMATKM: 

Title:  June  Agricultiuvl  Survey. 

OMB  Number:  0535-0089. 

Expiration  Date  of  Approval:  July  31, 
1999. 

Type  of  Request:  To  revise  a  currently 
approved  information  collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  June  Agricultural 
Survey  collects  information  on  planted 
acreage  for  major  crops,  livestock 
inventories,  and  on-farm  grain  stocks. 
The  survey  establishes  a  base  for 
estimating  crop  production  and  value 
for  the  remainder  of  the  crop  year. 
Information  from  this  survey  is  used  by 
government  agencies  in  planning,  farm 
policy  analysis,  and  program 
administration.  In  order  to  maximize  its 
utility,  this  information  collection  is 
being  resubmitted  to  add  acreage, 
equine,  and  computer  ownership/usage 
questions  and  to  eliminate  selected 
cattle  and  hog  questions.  NASS  will  ask 
for  OMB  approval  within  60  days  of 
submitting  the  request. 


Estimate  of  Burden :  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  13  minutes  per 
response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
83,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  18.000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  Gambrell.  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  Uie 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  biutien  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Conunents  may  be  sent  to: 
Larry  Gambrell.  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture. 
1400  Independence  Ave.  SW,  Room 
4162  South  Biulding.  Washington,  D.C. 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

All  comments  will  also  become  a 
matter  of  public  record. 

Signed  at  Washington,  D.C.  January  30. 
1997. 

Rich  AUen, 

Acting  Administrator,  National  Agricultural 
Statistics  Service. 

|FR  Doc.  97-2831  Filed  2-4-97;  8:45  am] 

BILLMQ  CODE  3410-m-M 


COMMISSION  ON  aVIL  RIGHTS 

Hearing  on  Racial  and  Ethnic  Tensions 
in  American  Communities:  Poverty, 
Inequality,  and  Discrimination- 
Mississippi  Delta 

AQENCY:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  hearing. 

SUMMARY:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994,  Section  3.  Pub.  L.  103-419,  108 
Stat.  4338.  as  amended,  and  45  CFR 
Section  702.3,  that  a  public  hearing  of 


the  U.S.  Commission  on  Gvil  Rights 
will  commence  on  Thursday,  March  6, 
through  Saturday.  March  8,  1997. 
beginning  daily  at  8:30  a.m.,  in  the 
Mississippi  Room  at  the  Ramada  Inn, 
2700  U.S.  Highway  82  East.  Greenville, 
Mississippi  38704. 

The  purpose  of  the  hearing  is  to 
collect  information  within  the 
jurisdiction  of  the  Commission,  under 
45  CFR  702.2.  related  particularly  to 
voting  rights,  public  education,  and 
equahty  of  economic  opportimity  in  the 
Mississippi  Delta  region  in  order  to 
examine  underlying  causes  of  racial  and 
ethnic  tensions  in  the  United  States. 

The  Commission  is  authorized  to  hold 
hearings  and  to  issue  subpoenas  for  the 
production  of  documents  and  the 
attendance  of  witnesses  pursuant  to  45 
CFR  Section  701.2(c).  The  Commission 
is  an  independent  bipartisan, 
factfinding  agency  authorized  to  study, 
collect,  and  disseminate  information, 
and  to  appraise  the  laws  and  policies  of 
the  Federal  Government,  and  to  study 
and  collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex.  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice. 

Hearing  impaired  persons  who  will 
attend  the  hearing  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Qearinghouse  Division  at  (202)  376- 
8105  (TDD  (202)  376-8116),  at  least  five 
(5)  working  days  before  the  scheduled 
date  of  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Brooks,  Press  and 
Commimications  (202)  367-8312. 
Stephanie  Y.  Moore, 
General  Counsel. 

[FR  Doc.  97-2925  Filed  2-3-97;  10:53  am) 
BIUJNO  CODE  SSaS-OI-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1998  Dress  Rehearsal  Integrated 
Coverage  Measurement  OCM)  Address 
Listing  Activities 

ACTION:  Proposed  collection:  Comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  pari  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  7, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327. 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

FOn  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  infonnation  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  David  C.  Whitford, 
Bureau  of  the  Census,  Room  3785, 
Washington.  DC  20233,  (301)  457-4035. 

SUPPLEMENTARY  INFORMATION 

I.  Abstract 

The  Bureau  of  the  Census  developed 
the  ICM  approach  for  measuring 
coverage  during  the  decennial  census. 
The  Independent  Listing  will  obtain  a 
complete  housing  unit  inventory  of  all 
addresses  within  the  1998  ICM  Dress 
Rehearsal  sites  just  before  the  1998 
Dress  Rehearsal  commences.  Currently, 
we  are  planning  on  using  two 
Independent  Listing  forms,  DX-1302 
and  DX-1302A.  The  DX-1302  will 
contain  experimental  questions 
designed  to  enhance  oiu*  address  listing 
procedures.  We  will  compare  the  results 
using  Form  DX-1302  with  those  from  a 
control  listing  form  that  did  not  contain 
the  experimental  questions.  Form  DX- 
1302A,  to  see  if  the  experimental 
questions  improved  our  coverage  of 
addresses.  The  Independent  Listing  will 
undergo  a  quality  assurance  operation  to 
ensiu«  that  the  work  performed  is  of 
acceptable  quality  and  to  verify  that  the 
correct  blodc  was  visited. 

The  listings  will  be  matched  to  the 
census  list  of  addresses;  the  unmatched 
cases  will  be  sent  to  the  field  for 
reconciliation  using  the  Housing  Unit 
Follow-up  Form,  DX-1303.  For  quality 
assurance  purposes,  a  sample  of  the 
follow-up  cases  will  be  verified  to 
ensure  that  the  follow-up  enumerators 
visit  the  block  clusters,  resolve  the 
cases,  and  correctly  follow  procedures. 
The  resultant  address  listing  will  be 
used  in  the  next  phase  of  the  ICM,  the 
ICM  Person  Interview.  The  forms  and 
procedures  to  be  used  in  this  phase  of 
the  ICM  in  the  1998  Dress  Rehearsal 
will  be  included  in  a  separate 
submission. 

n.  Method  of  Collection 

Person  to  person  interview. 


m.  Data 

OMB  Number:  Not  available. 

Forni  Number:  DX-1302  and  DX- 
1302A,  Inde{>endent  Listing  Form;  and 
DX-1303,  Housing  Unit  Follow-up 
Form. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
31,176  Housing  units  (hus). 

Estimated  Time  Per  Response:  2 
minutes  (Independent  Listing)  and  3 
minutes  (Housing  Unit  Follow  up). 

Estimated  Total  Annual  Burden 
Hours;  Total=l, 539  Hours. 

Independent  Listing=l,039  hrs  (2 
min.x31,176hus). 

Independent  Listing  QA=52  hrs  (2 
min.xl,559hus). 

Housing  Unit  Follow  up=390  hrs  (3 
min.x7,794  hus). 

Housing  Unit  Follow-up  QA=58  hrs  (3 
min.xl,l69hus). 

Estimated  Total  Annual  Cost: 
$649,000. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  U.S.  Code, 
Sections  141. 193,  and  221. 

rv.  Request  for  Qmunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information; 
"ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  28. 1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

[FR  Doc.  97-2757  Filed  2-4-97;  8:45  am) 

BHJJNQ  COOC  3S10-07-P 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  012997A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Pacific  Fishery 
Management  Council's  (Council) 
Salmon  Technical  Team  will  hold  a 
public  meeting. 

DATES:  The  meeting  will  begin  at  10  a.m. 
on  February  11, 1997  and  continue  from 
approximately  8  a.m.  to  5  p.m.  each  day 
through  February  14, 1997. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Council  office  in  Portland,  OR. 
Council  address:  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Coon,  Salmon  Management  Coordinator, 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting,  which  is 
primarily  a  work  session  of  the  Salmon 
Technical  Team,  is  to  draft  the  stock 
status  report,  "Preseason  1:  Stock 
Abundance  Analysis  for  1997  Ocean 
Salmon  Fisheries".  The  final  report  will 
be  distributed  to  the  public  and 
reviewed  by  the  Council  at  its  March 
1997  meeting  in  Portland,  OR. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (503)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  29. 1997. 
Bmce  Moreiwad, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc  97-2766  Filed  2-4-97;  8:45  am] 
BNJJNO  CODE  3S10-22-F 


p.D.  1107961] 

Taking  of  Endangered  and  Threatened 
Marine  Mammals  Incidental  to 
Commercial  Fishing  Operations; 
Commonwealth  of  IMassachusetts 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  denial  of  application 

for  a  small  take  exemption. 
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summary:  On  October  17, 1996,  the 
Director  of  the  Massachusetts  Division 
of  Marine  Fisheries  submitted  to  NMFS 
an  application  for  a  general  incidental 
take  permit  under  the  Endangered 
Species  Act  (ESA)  for  northern  right 
whales  incidental  to  commercial  fishing 
activities  within  Massachusetts' 
territorial  waters  and  a  small  take 
authorization  for  the  same  species  and 
activity  under  the  Marine  Mammal 
Protection  Act  (MMPA).  For  the  reasons 
discussed  in  this  document,  that 
application  has  been  denied. 

ADDRESSES:  Copies  of  the  application, 
letter,  and/or  Federal  Register  notices 
mentioned  in  this  document  may  be 
obtained  by  writing  to  Michael  Payne, 
Chief,  Marine  Mammal  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway.  Silver  Spring,  MD  20910- 
2337,  or  by  telephoning  one  of  the 
contacts  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

FOR  FURTHER  MFORMATKM  CONTACT: 

Kenneth  R.  Hollingshead  or  Victoria 
Cornish,  NMFS  (301)  713-2322. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  5, 1996  (61  FR  64500), 
NMFS  noted  that  the  Commonwealth  of 
Massachusetts  (Massachusetts)  had 
submitted  an  application  under  the 
MMPA  for  a  small  take  of  northern  right 
whales  {Eubalaena  facialis)  incidental 
to  commercial  fishing  activities  within 
Massachusetts,  territorial  waters,  in 
particular  Cape  Cod  Bay,  during  the 
months  of  February  through  May.  This 
application  was  in  response  to  an  order 
dated  September  24, 1996,  in  Strahan  v. 
Linnon  wherein  the  presiding  District 
Court  judge  ordering  Massachusetts  to 
apply,  under  the  MMPA,  for  a  small 
take  of  northern  right  whales.  In  its 
letter,  Massachusetts  also  requested  a 
general  incidental  take  permit  for  the 
northern  right  whale  under  either 
section  7(b)(4)  or  section  10(a)(1)(b)  of 
the  ESA.  NMFS  stated  in  that  Federal 
Register  notice  that  while  the  Agency 
does  not  consider  the  application  to  be 
complete  in  either  its  discussion  of  the 
interaction,  or  planned  mitigation,  and 
while  it  does  not  plan  to  be^ 
processing  the  application  until  it  is 
complete  and  Massachusetts  has 
submitted  its  Take  Reduction  Plan 
(TRP)  for  northern  right  whales.  NMFS 
was  offering  the  public  an  advance 
opportimity  to  review  and  comment  on 
the  apphcation  and  the  issues.  However, 
no  comments  were  received  during  the 
30-day  comment  period. 


Issues 

For  a  disciission  of  the  issues,  please 
refer  to  the  notice  of  receipt  of  the 
apphcation  (61  FR  64500.  December  5, 
199dj, 

Determination 

On  )anuary  28, 1997,  in  a  letter  to 
Massachusetts,  NMFS  determined  that  it 
was  not  appropriate  to  consider 
authorizing  the  State's  potential 
incidental  take  of  right  whales  by 
commercial  fishing  through  a  permit 
apphcation  process.  NMFS  may  issue 
authorizations  for  the  incidental  taking 
of  endangered  and  threatened  Species 
under  section  lQl(a)(5)(E)  of  die  MMPA 
upon  its  own  initiative  to  fishers 
operating  in  commercial  fisheries  if 
negUgible  impact  findings  can  be  made. 
NMFS  may  revaluate  determinations 
under  this  provision  if  there  is  a 
significant  change  in  the  information 
used  in  making  the  original 
determinations.  NMFS  also  reevaluates 
its  negligible  impact  determinations 
after  3  years,  as  required  by  statute. 

In  making  negUgible  impact 
determinations,  NMFS  considers  the 
serious  injury  and  mortality  fit>m  all 
commercial  fishery  operations.  On 
August  31, 1995  (60  FR  45399),  NMFS 
stated  that  it  was  imable  to  make  a 
negUgible  impact  determination  with 
respect  to  impacts  of  commercial 
fisheries  on  right  whales.  Although 
Massachusetts  has  developed  a  lllP 
since  the  August  1995  notice  was 
issued,  NMFS  has  concluded  that  no 
significant  new  information  has  been 
submitted  to  cause  the  Agency  to 
reconsider  this  determination.  Since 
NMFS  cannot  make  a  negUgible  impact 
determination,  an  incidental  take 
authorization  under  section  101(a)(5)(E) 
is  not  appropriate. 

In  regard  to  Massachusetts' 
apphcation  for  an  incidental  take  permit 
under  section  7(b)(4)  of  the  ESA,  NMFS 
does  not  consider  it  appropriate  for  a 
state  or  private  party  to  apply  for  an 
Incidental  Take  Statement  under  section 
7(b)(4)  of  the  ESA  as  this  section  applies 
only  to  Federal  actions.  Issuance  of  a 
section  101(a)(5)(E)  permit  is  considered 
a  Federal  action,  however,  and  would  be 
subject  to  consultation.  If  appropriate,  a 
section  7  Incidental  Take  Statement 
would  be  issued  in  association  with  this 
consultation.  Therefore,  an  incidental 
take  permit  under  section  10  is 
determined  to  be  uimecessary.  While 
NMFS  has  determined  that  the 
Massachusetts  application  for  an 
incidental  take  under  section  7  or  10  is 
inappropriate,  NMFS  has  encouraged 
Massachusetts  to  provide  information 
regarding  state  fishing  activities  that 


would  be  useful  in  conducting 
appropriate  consultations. 

Accordingly,  for  the  reasons  stated 
above,  on  January  28, 1997,  NMFS 
informed  Massadiusetts  that  it  was 
inappropriate  to  proceed,  as  requested 
by  Massachusetts,  to  process  N^^A 
and  ESA  appUcations. 

Dated:  January  30, 1997. 

Patricia  A.  Montanio, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Serrice. 

[FR  Doc.  97-2794  Filed  2-4-97;  8:45  am] 

BNJJNQ  CODE  361»-«2-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOUMNQ  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
February  10. 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-41&-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-2987  Filed  2-3-97;  2:08  pmj 

BNJJNO  CODE  nsi-ei-M 


Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
February  3, 1997. 

PLACE:  1155  21st  St..  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib. 

Secretary  of  the  Commission. 

[FR  Doc.  97-2988  Filed  2-3-97;  2:08  pm] 

BIUJNQ  CODE  63S1-01-M 


Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
February  24, 1997. 


UMI 
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PLACE:  1155  21st  St..  NW..  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-4ia-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-2989  Filed  2-3-97;  2:08  pm) 

BIUMQ  CODE  63S1-01-H 


Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 
February  19, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jeui  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-2990  Filed  2-3-97;  2:08  pm] 

BILUNQ  CODE  OSI-OI-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Military  Heaith  Care 
Advisory  Committee 

AGENCY:  Department  of  Defense, 
Military  Health  Care  Advisory 
Committee. 

ACTION:  Notice. 

SUMMARY:  On  January  28, 1997  (62  FR 
4036),  the  Department  of  Defense 
published  a  notice  announcing  a 
meeting  of  the  Military  Health  Care 
Advisory  Committee.  This  meeting  has 
been  POSTPONED  until  mid-March, 
due  to  scheduling  conflicts  which  have 
not  permitted  full  attendance  by 
Conunittee  members.  All  other 
information  remains  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  A.  Christopherson,  Senior  Advisor, 
or  Commander  Sidney  Rodgers.  Special 
Assistant  to  PDASD,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs),  1200  Defense  Pentagon,  Room 
3E346,  Washington,  DC  20301-1200; 
telephone  (703)  697-2111. 


Dated:  January  29, 1997. 
L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-2751  Filed  2-4-97;  8:45  am] 
BNJJNQ  CODE  S0OO-O4-M 


Defense  Advisory  Committee  on 
Military  Personnel  Testing 

action:  Notice. 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Defense  Advisory  Committee  on 
Military  Personnel  Testing  is  scheduled 
io  be  held  from  8:30  a.m.  to  4:30  p.m. 
on  March  10, 1997  and  from  8:30  a.m. 
to  4:30  p.m.  on  March  11. 1997.  The 
meeting  will  be  held  at  The  Sea  Tiulle 
Inn,  One  Ocean  Boulevard,  Atlantic 
Beach,  Florida  32233.  The  purpose  of 
the  meeting  is  to  review  planned 
changes  and  progress  in  developing 
paper-and-pencil  and  computerized 
enlistment  tests  and  renorming  of  the 
tests.  Persons  desiring  to  make  oral 
presentations  or  submit  written 
statement  for  consideration  at  the 
Committee  meeting  must  contact  Dr. 
Jane  M.  Arabian.  Assistant  Director. 
Accession  Policy,  Office  of  the  Assistant 
Secretary  of  Defense  (Force  Management 
Policy),  Room  2B271,  The  Pentagon, 
Washington,  DC  20301-4000,  telephone 
(703)  697-9271,  no  later  than  February 
21, 1997. 

Dated:  January  30. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-2750  Filed  2-4-97;  8:45  am) 
WLUNQ  COOE  SOOO  0«  y 


Organizations,  Functions,  and 
Authority  Delegations 

AGENCY:  Etepartment  of  £)efense,  Defense 
Office  of  Hearings  and  Appeals. 
ACTION:  Notice. 

SUMMARY:  The  General  Accounting 
OfGce  Act  of  1996  transferred  to  the 
Director  of  the  Office  of  Management 
and  Budget  (0M6)  the  Comptroller 
General's  authority  to  waive  debts 
arising  out  of  the  erroneous  pajrment  of 
pay  and  allowances.  The  OMB  Director 
subsequently  delegated  the  authorities 
Usted  below  to  the  Department  of 
Defense  (DOD).  The  Secretary  of 
Defense  further  delegated  this  authority 
to  the  Defense  Office  of  Hearings  and 
Appeals  (DOHA).  This  notice 
announces  DOHA'S  intent  to  issue 
regulations  implementing  this  new 
authority  in  the  near  future  and  that,  in 


the  meantime,  IX)HA  will  use  the 
procedures  and  practices  appUcable  to 
the  waiver  of  debts  before  die  effective 
date  of  the  transfer  of  authority, 
December  18. 1996,  which  are 
published  in  title  4,  Code  of  Federal 
Regulations,  Chapter  1.  Subchapter  G. 
EFFECTIVE  DATE:  February  5, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Defense  Legal  Services  Agency. 
Defense  Office  of  Hearings  and  Appeals, 
Chairman.  Claims  Appeals  Board,  P.O. 
Box  3656,  Arlington,  VA  22303. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hippie,  Chairman,  Claims 
Appeals  Board,  703-696-8524,  ext.  150. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  General  Accounting  Office  Act  of 
1996,  some  functions  of  the  Comptroller 
General  were  transferred  to  the  Director 
of  OMB.  See  Sec.  101,  Pub.  L.  104-316, 
110  Stat.  3826.  Subsequently,  in  a 
determination  order  dated  December  17, 
1996,  the  Director  delegated  authority  to 
approve  the  waiver  of  debts  arising  from 
the  erroneous  payment  of  pay  and 
allowances  to  various  components 
within  the  Executive  brandi.  This  order 
delegated  to  the  Department  of  Defense 
the  authority  to: 

a.  Waive  erroneous  payments  of 
Department  of  Defense  civiUan 
employees  described  at  section  103(d); 

b.  Waive  recovery  of  erroneous 
overpayments  described  at  section 
105(b); 

c.  Waive  recovery  of  erroneous 
overpayments  described  at  section  116; 
Before  the  effective  date  of  the  transfer, 
these  claims  were  subject  to  the 
procediu«s  prescribed  by  the 
Comptroller  General  at  4  CFR  Chapter  1, 
Subchapter  G  (1996).  Until  DOHA 
issues  its  own  regulations  implementing 
its  new  claims  authority.  DOHA'S  policy 
will  be  to  apply  these  procedures  and 
the  U.S.  General  Accounting  Office's 
practices  to  claims  submitted  to  DOHA 
for  settlement.  As  an  exception,  the 
authority  to  issue  decisions  in  review  of 
settlements  will  be  exercised  by  a 
Claims  Appeals  Board  on  behalf  of  the 
Secretary  of  £)efense. 

For  each  appUcation  for  waiver  of  a 
debt  exceeding  $1,500,  or  for  an  appeal 
of  an  Agency's  decision  on  a  waiver 
under  that  amount,  the  claimant  should 
submit  the  appUcation  to  the  agency  out 
of  whose  activity  the  claim  arose,  and  it 
is  the  agency's  responsibility  to  forward 
the  claim  to  DOHA  with  its  comments. 
Claimants  may  submit  their  applications 
directly  to  DOHA.  However,  claimants 
are  advised  that  submitting  their 
applications  directly  to  DOHA  may 
delay  consideration  of  their  applications 
because  DOHA  will  not  settle  a  claim 
without  first  notifying  the  agency  of  the 
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application  and  requesting  an 
administrative  report  from  the  agency. 
Applications  should  be  sent  to:  Defense 
Legal  Services  Agency,  Defense  Office  of 
Hearings  and  Appeals,  Claims  Appeals 
Board,  P.O.  Box  3656,  Arlington,  VA 
22203-1995. 

Dated:  January  29, 1997. 
LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  uf  Defense. 
[FR  Doc.  97-2752  Filed  2-4-97;  8:45  am] 

SILUNG  CODE  5000  04  II 


Department  of  ttw  Army 

Draft  Environmental  Impact  Statement 
(EIS)  on  the  Disposal  &  Reuse  of  the 
Savanna  Army  Depot  Activity, 
Savanna,  IL 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availabiUty. 

SUMMARY:  The  proposed  action 
evaluated  by  this  Draft  Environmental 
Impact  Statement  (DEIS)  is  the  disposal 
of  the  Savanna  Army  Depot  Activity 
(SVAD),  Savannah,  Illinois,  in 
accordance  with  the  Defense  Base 
Closure  and  Realignment  Act  of  1990. 
Public  Law  101-510.  as  amended.  The 
DEIS  addresses  the  environmental 
consequences  of  the  disposal  and 
subsequent  reuse  of  the  Depot's  13.062 
acres.  Alternatives  examined  in  the 
DEIS  include  encimibered  disposal  of 
the  property,  unencumbered  disposal  of 
the  property,  and  no  action. 
Enctunbered  disposal  refers  to  transfer 
or  conveyance  of  property  having 
restrictions  on  subsequent  use  as  a 
result  of  any  army-imposed  or  legal 
restraint.  Under  the  no  action 
alternative,  the  Army  would  not  dispose 
of  property  but  would  maintain  it  in 
caretaker  status  for  an  indefinite  i>eriod. 

Disposal  of  the  Depot  property  is  the 
Army's  primary  action.  Reuse  of  the 
property  is  a  secondary  action  that  will 
be  taken  by  others.  The  EIS  also 
analyzes  the  potential  environmental 
effects  of  reuse  by  means  of  evaluating 
intensity-based  probable  reuse 
scenarios.  Appropriate  to  the  Depot  are 
low,  medium-low.  and  medium 
intensity  reuse  scenarios  reflecting  the 
range  of  activities  that  could  occiu-  after 
disposal  of  the  property. 

A  scoping  meeting  was  held  at  the 
SVAD  on  June  27. 1996.  Public  notices 
requesting  input  and  comments  from 
the  public  were  issued  in  the  regional 
area  surrounding  the  SVAD. 
DATES:  Written  public  comments  and 
suggestions  received  on  or  before  March 
24. 1997  will  be  addressed  in  the  Final 
Environmental  Impact  Statement. 


ADDRESSES:  A  copy  of  the  Draft  EIS  may 
be  obtained  by  writing  to  Mr.  Glen 
Coffee  at  the  Corps  of  Engineers.  Mobile 
District  (ATTN:  CESAM-PD-E).  109  St. 
Joseph  St,  Mobile,  AL  36628-001,  or  by 
facsimile  at  (334)  690-2424. 

Dated:  January  30, 1997. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Envirorunent,  Safety  and  Occupational 
Health)  OASA  (I.  L&E). 
|FR  Doc.  97-2803  Filed  2-4-97;  8:45  am] 
MLUNG  CODE  3710-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education 
ACTION:  Submission  for  OBM  review; 
comment  request. 

summary:  The  Director,  hiformation 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March  7. 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Wendy  Taylor.  Desk  Officer. 
Department  of  Education.  Office  of    , 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  ShenjU  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time. 
Monday  through  Friday. 
SUPPt.EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 


Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  January  30, 1997. 

Gloria  Parker. 

Director,  Information  Resources  Management 
Croup. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Reinstatement. 

Title:  The  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(P.L.  101-392)— State  Plan. 

Frequency:  Biennially. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Burden: 

Responses:  54. 
Bm-den  Hoiu«:  13,284. 

Abstract:  P.L.  101-392  requires  State 
Boards  for  Vocational  Education  to 
submit  a  3-year  State  plan  the  first  year 
of  the  Act  and  a  2-year  plan  in 
succeeding  years,  with  annual  revisions 
as  the  Board  deems  necessary  to  receive 
federal  funds.  Program  staff  review  the 
plans  for  compliance  and  quality. 

[FR  Doc.  97-2763  Filed  2-4-97;  8:45  am] 
BILUNG  CODE  400fr-01-P 


DEPART1MENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP96-727-001] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  30, 1997. 

Take  notice  that  on  January  23. 1997, 
Kern  River  Gas  Transmission  Company 
(Kern  River),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  February  17, 
1997: 
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First  Hevised  Volume  No.  1 

Third  Revised  Sheet  No.  127 
Original  Sheet  No.  127-A 

Kem  River  states  that  the  purpose  of 
this  fiUng  is  to  comply  with  the 
Commission's  Order  Authorizing 
Blanket  Construction  (Order)  issued  on 
December  23, 1996  in  Docket  No.  CP96- 
727-000.  In  the  instant  filing,  Kem 
River  is  modifying  its  tariff  to  define  the 
ciramistances  under  wrhich  Kem  River 
will  offer  to  make  contributions  in  aid 
of  construction  available  to  shippers 
who  constmct  faciUties  needed  to  take 
delivery  of  gas  from,  or  to  measure  gas 
delivered  tfy,  Kem  River. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  Febmary  7, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE..  Washington,  DC  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and 
385.211)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  must 
file  a  motion  to  intervene  in  accordance 
with  the  Commission's  Rules.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl, 
Secretary. 

[FR  Doc.  97-2774  Filed  2-4-97;  8:45  am] 
BtLUNG  cooe  mr-oi-M 


(Dockat  No.  RP97-81-001] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Hiing 

January  30, 1997. 

Take  notice  that  on  January  24, 1997 
K  N  Interstate  Gas  Transmission 
Company  Co.  (KNI)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1^,  the  follovtring 
revised  tariff  sheets  to  be  effective 
January  1, 1997: 

First  Revised  She^No.  36 
Substitute  Original  Sheet  No.  89 

KNI  states  that  these  tariff  sheets  are 
being  submitted  to  comply  with  the 
Commission's  December  31, 1996  Order 
in  this  proceeding. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  mainline 
jurisdictional  customers,  interested 


public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  vtrith  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  All  protests  filed  with  the 
Commission  vnll  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-2777  Filed  2-4-97;  8:45  am] 
BIUMQ  COOE  t717-01-M 


[Docket  No.  RP97-236-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  30, 1997. 

Take  notice  that  on  January  27, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  become 
effective  Febmary  27, 1997,  except  for 
Original  Sheet  No.  273-A  which  has  a 
proposed  effective  date  of  October  1 , 
1995. 

Northwest  states  that  this  filing  is 
submitted  to  make  several  minor 
revisions  to  Northwest's  tariff, 
including:  (1)  Canceling  Rate  Schedule 
T-1,  (2)  incorporating  a  revenue 
crediting  mechanism  related  to  revenue 
credits  received  from  Questar  Pipeline 
Company  for  storage  at  Clay  Basin,  (3) 
updating  Northwest's  list  of  marketing 
affiliates,  (4)  removing  provisions 
requiring  a  prepayment  fee  if  firm 
service  is  requested,  (5)  changing  from 
monthly  to  annual  distribution  of 
penalty  revenue  credits  appficable  to 
imauthorized  overrun  or  underrun 
penalties,  (6)  removing  obsolete  tariff 
provisions  and  (7)  making  other  general 
"housekeeping"  changes. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  9ommissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 


in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-2778  Filed  2-4-97;  8:45  am] 
■LUNG  COOE  t717-01-M 

[Docket  No.  CP97-209-000] 

Transwestem  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

January  30, 1997. 

Take  notice  that  on  January  27, 1997, 
Transwestem  Pipeline  Company 
(Transwestem),  1400  Smith  Street,  Post 
Office  Box  1188,  Houston,  Texas  77251- 
1188  filed  a  request  with  the 
Commission  in  Docket  No.  CP9  7-209- 
000.  pursuant  to  Sections  157.205,  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  install  and 
operate  a  new  deUvery  point  which 
would  accommodate  intermptible 
natural  gas  deliveries  to  GPM  Gas 
Corporation  (GPM)  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-534-000,  all  as  more  fully  set 
forth  in  the  request  on  file  urith  the 
Commission  and  open  to  public 
inspection. 

Transwestem  proposes  to  install  and 
operate  a  new  delivery  point,  located  in 
Sherman  County,  Texas,  at  GPM's 
request  which  Mrould  provide 
compressor  fuel  and  starting  gas  for  use 
at  its  plant.  The  proposed  volumes  to  be 
delivered  would  be  500  MMBtu  on  a 
peak  day  and  182.500  MMBtu  on  an 
annual  basis.  Transwestem  estimates 
the  cost  of  constructing  the  deUvery 
point  would  be  $16,500. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the' 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  157.205 
of  the  Regulations  under  the  NGA  (18 
CFR  157.205)  a  protest  to  the  request.  If 
no  protest  is  filed  within  the  allowed 
time,  the  proposed  activity  shall  be 
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deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Ui*D.CuheU. 
Secretary. 

[FR  Doc.  97-2776  Filed  2-4-97;  8:45  am] 
MUJNQ  COOe  f717-01-M 

[Docket  No.  CP97-198-000I 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

January  30, 1997. 

Take  notice  that  on  January  17, 1997, 
as  supplemented  on  January  28, 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  Bismarck,  North  Dakota 
58501,  filed  in  Docket  No.  CP97-198- 
000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  construct 
and  operate  delivery  facilities  in  South 
Dakota  imder  Williston  Basin's  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000,  et  al,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
an  additional  one-inch  tap  at  an  existing 
tap  site  to  effectuate  natural  gas 
transportation  dehveries  to  Montana- 
Dakota  Utilities  Co.  (Montana-Dakota) 
for  ultimate  use  by  additional 
residential  customers.  Williston  Basin 
states  that  the  existing  tap  and  the 
additional  one-inch  tap  will  be 
manifolded  together  and  used  to  serve 
Montana-Dakota,  for  ultimate  use  by  the 
residents  of  the  Mountain  Shadow 
Estates  mobile  home  park.  Williston 
Basin  estimates  the  current  maximum 
daily  quantity  at  the  existing  tap  to  be 
200  Mcf  per  day.  Williston  Basin  further 
estimates  that  after  the  additional  one- 
inch  tap  is  installed,  the  maximum  daily 
delivery  quantity  will  be  1,100  Mcf  per 
day.  Williston  Basin  states  that  the 
volimies  to  be  delivered  are  within  the 
contractual  entitlements  of  the 
customer.  In  addition,  Williston  Basin 
estimates  the  cost  of  construction  to  be 
Sl.OOO,  of  which  will  be  fully 
reimbursed  by  Montana-Dakota. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  bv  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-2775  Filed  2-4-97;  8:45  am] 

BOiJNO  COOE  •717-41-M 


[Docket  No.  CP|»-647-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  1998  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

January  30, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Comimission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
faciUties  proposed  in  the  1998 
Expansion  Project.'  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether  an 
environmental  impact  statement  is 
necessary  and  whether  to  approve  the 
project. 

Summary  of  the  Proposed  Project 

Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  requests 
authority  to  construct  and  operate  the 
following: 

1.  Three  36-inch-diameter  loops 
totalling  about  71.5  miles  of  pipeline: 

a.  Loop  1 — about  22.0  miles  long, 
extending  from  St.  Vincent  Compressor 
Station  at  milepost  (MP)  0.7  to  MP  22.7 
in  Kittson  County,  Minnesota; 

b.  Loop  2 — about  26.7  miles  long, 
extending  from  MP  132.5  to  MP  159.2 
in  Clearwater,  Beltrami,  emd  Hubbard 
Counties,  Minnesota;  and 

c.  Loop  3 — about  22.8  miles  long, 
extending  from  MP  283.5  to  MP  306.3 


in  Carlton  County,  Minnesota  and 
Douglas  Coimty,  Wisconsin; 

2.  Two  7,400  horsepower  compressor 
units  and  appurtenant  facilities  at  the 
St.  Vincent  Compressor  Station  and 
Farwell  Compressor  Station  in  Kittson 
Coimty,  Minnesota  and  Clare  Coimty, 
Michigan,  respectively; 

3.  A  replacement  aerodynamic 
assembly  at  the  Thief  River  Falls 
Compressor  Station  in  Marshall  County, 
Minnesota;  and 

4.  Minor  permanent  above  ground 
ancillary  facilities; 

a.  three  crossover  assemblies  at  the 
new  loop  ends  at  MPs  22.7, 159.2,  and 
306.3  in  Kittson  and  Hubbard  Counties, 
Minnesota,  and  Douglas  Coimty, 
Wisconsin,  respectively; 

b.  the  expansion  of  four  existing 
mainline  valve  sites  at  MPs  16.3, 150.0, 
283.5,  and  299.3  in  Kittson,  Beltrami, 
and  Carlton  Counties,  Minnesota,  and 
Douglas  County,  Wisconsin, 
respectively;  and 

c.  removal  of  the  existing  end-of-loop 
valve  and  crossover  assembly  by  MP 
132.5  in  Clearwater  County,  Minnesota. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
please  write  to  the  Secretary  of  the 
Commission  at  the  address  on  page  4  of 
this  notice. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  867  acres  of  land. 
Following  construction,  about  222  acres 
would  be  maintained  as  new  permanent 
right-of-way.  The  remaining  645  acres  of 
land  would  be  restored  and  allowed  to 
revert  to  their  former  use. 

Construction  Timing 

Great  Lakes  proposes  to  construct 
loopline  facilities  in  two  phases:  a  1997/ 
1998  winter  phase  and  a  1998  summer 
phase.  Loop  2  would  be  constructed 
during  the  1997/1998  winter  phase 
beginning  November  15, 1997,  and 
would  be  completed  by  March  1, 1998. 
Therefore,  wetlands  would  be  frozen 
during  the  crossings. 

Loops  1  and  3  would  be  constructed 
during  the  1998  siunmer  phase 
beginning  July  1, 1998,  with  an  in- 
service  date  November  1, 1998. 

The  compressor  station  additions  and 
modifications  would  be^stalled  during 
the  period  of  March  1, 1998,  and 
November  1, 1998. 


'  Great  Lakes  Gas  Transmission  Limited 
Partnership's  application  was  Rled  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E..  Washington.  D.C.  20426.  or  call  (202)  208- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


UMI 
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The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  the  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  bow  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be' 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  approve  the  project. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 


Great  Lakes.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Effect  on  three  federally  listed 
endangered  or  threatened  species.  Bald 
eagle.  Piping  plower,  and  Timber  wolf, 
and  state  special  concern  species. 

•  Eleven  perennial  waterbodies 
would  be  crossed  and  three  of  them  are 
coldwater  fisheries  (two  are  trout 
stocking  fisheries). 

•  Four  waterbodies  would  be  crossed 
that  are  over  100  feet  wide  (South 
Branch  Two  Rivers,  Mississippi  River, 
Schoolcraft  River,  and  Nemadji  River). 

•  Effect  on  Mississippi  Headwaters 
State  Forest  land. 

•  Effect  on  residences  that  are 
potentially  within  50  feet  of  the 
proposed  construction  work  area. 

•  Several  prehistoric  and  historic 
archaeological  sites  may  be  affected  by 
the  project  (only  30  percent  of  the 
cultural  resources  surveys  have  been 
completed  to  date). 

Public  Participation 

•  You  can  make  a  different  by 
sending  a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  conunents,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  N.E., 
Washington,  DC  20426. 

•  Reference  Docket  No.  CP96-647- 
000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  3, 1997. 

If  you  wish  to  receive  a  copy  of  the 
EA,  please  write  to  the  Secretary  of  the 
Commission  at  the  address  on  page  4  of 
this  notice. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  interveners.  Likewise, 
each  intervenor  must  provide  copies  of 
its  fiUngs  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

The  date  for  nling  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  §  385.214(b)(3), 
why  this  time  limitation  should  be 
waived.  Environmental  issues  have  been 
viewed  as  good  cause  for  late 
intervention. 

You  do  not  need  intervenor  status  to 
have  your  scoping  comments 
considered. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-2773  Filed  2-4-97;  8:45  am] 
MLUNQ  CODE  tnr-Ot-M 


[Docket  Nos.  CP9»-16-000  and  CP96-16- 
001] 

Transcontinental  Gas  Pipelina 
Corporation;  Notice  of  Moating 

January  30, 1997. 

On  February  6, 1997,  Office  of 
Pipeline  Regulation  Staff  will  meet  with 
representatives  of  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  to 
discuss  pre-filing  matters  for  a 
compUance  filing  on  compressor  station 
architectiual  design  required  by 
Commission  Order  issued  December  2, 
1996  in  Docket  No.  CP96-1 6-000  and 
001.  Transco  requested  this  pre-filing 
meeting  by  letter  filed  January  29, 1997 
in  the  subject  docket. 

The  meeting  will  be  at  10:00  AM  at 
the  Commission's  headquarters,  888 
First  Street  NE,  Washington,  DC. 
Kevin  P.  Madden, 

Director,  Office  of  Pipeline  Regulation. 
(FR  Doc.  97-2772  Filed  2-4-97:  8:45  am) 

BILLMO  CODE  6717-01-11 


Souttiwestem  Power  Administration 

Transmission  Rate  Design 
Development 

AGENCY:  Southwestern  Power 
Administration,  DOE. 
ACTION:  Notice  canceling  a  planned 
technical  conference. 

SUIMMARY:  The  Administrator, 
Southwestern  Power  Administration 
(Southwestern)  will  not  conduct  the 
Technical  Conference  that  was 
anticipated  to  be  convened  as  noted  in 
the  Federal  Register  (61  FR  53732)  on 
October  15. 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Forrest  E.  Reeves.  Assistant 
Administrator,  Office  of  Corporate 
Operations.  Southwestern  Power 
Administration.  U.S.  Department  of 
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Energy,  P.O.  Box  1619.  Tulsa,  Oklahoma 
74101.  (918)  595-6696. 
SUPPLEMENTARY  INFORMATION:  Following 
Department  of  Energy  (DOE)  guidance 
in  its  response  to  the  Federal  Energy 
Regulatory  Commission's  April  24, 
1996.  Order  No.  888  (Promoting 
Wholesale  Competition  Through  Open 
Access  Non-Discriminatory 
Transmission  Services  by  Public 
UtiUties),  Southwestern  Power 
Administration  (Southwestern)  is 
reviewing  its  rate  design  structure  to 
ensure  compliance  with  the  intent  of 
Order  888  for  open  access  wholesale 
electric  transmission  rates.  A  Public 
Forum  was  convened  Tuesday.  October 
29, 1996,  in  Southwestem's  offices  in 
Tulsa,  Oklahoma.  The  Forum  was  held 
to  explain  the  goals  of  the  rate  design 
review  process  and  identify  areas  of 
specific  concern.  At  the  Fonmi  and 
through  a  formal  comment  period, 
Southwestern  sought  comments  and 
opinions  regarding  potential  approaches 
to  the  rate  design  of  ancillary  services 
and  the  unbundling  of  the  generation 
and  transmission  rates. 

A  transcript  of  the  Public  Forum  was 
made.  For  a  fee.  copies  of  the  transcript 
may  be  obtained  from  the  transcribing 
service. 

An  interested  parties  list  was  also 
developed  for  those  parties  that  were 
unable  to  attend  the  Public  Forum,  but 
wanted  to  receive  any  mailings 
regarding  this  issue  in  the  fut\ire. 

It  was  anticipated  that  a  Technical 
Conference  would  need  to  be  convened 
before  the  end  of  February  1997  to 
review  specific  comments  and 
encourage  discussions  to  help  ensure  a 
better  understanding  of  the 
technicalities  of  the  issues  being 
reviewed  (e.g.  Development  of  Ancillary 
Services).  In  October  15, 1996,  Fedwal 
Register  Notice  (61  FR  53732), 
Southwestern  provided  notification  of 
its  plan  to  convene  a  conference  to 
review,  in  detail,  the  technical 
comments  received  to  help  determine 
how  the  technicaUties  could  best  be 
incorporated  into  the  rates  for 
transmission  services.  The  Comments 
received  were  not  technical  in  nature 
and  virtually  all  are  consistent  with 
Southwestem's  anticipated  approach  to 
unbundling  transmission  and  generation 
rates.  Therefore,  with  only  minimal 
benefits  expected  to  be  gained  from 
holding  a  technical  conference. 
Southwestern  will  not  conduct  such  a 
conference. 

Southwestern  proposes  to  pursue  the 
unbundling  of  its  transmission  services 
in  conjimction  with  its  normal 
repayment  process.  As  part  of  this 
process,  a  formal  comment  period  will 


be  provided  to  allow  interested  parties 
to  provide  comments  and  suggestions 
regarding  the  rates  being  developed. 

We  look  forward  to  your  continued 
interest  and  participation  in  the  ongoing 
process  of  rate  development. 

Issued  in  Tulsa,  Oklahoma,  this  27th  day 
of  January.  1997. 

Michael  A.  DeiU, 

Administrator. 

(FR  Doc.  97-2826  Filed  2-4-97;  8:45  am] 

BILLING  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-668&-4] 

Proposed  Settlement,  Acid  Rain  Opt- 
In-Rule  Litigation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement; 
Request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  Alcoa  Generating 
Corporation  v.  United  States 
Environmental  Protection  Agency,  No. 
95-1292  (D.C.  Cir.). 

This  case  involves  a  challenge  to  the 
final  rule,  entitled  "Opting  into  the  Acid 
Rain  Program."  which,  inter  alia, 
established  provisions  that  allow  certain 
sulfur  dioxide  emitting  combustion 
sources  that  are  not  otherwise  subject  to 
the  Acid  Rain  Program  to  voluntarily 
become  subject  to,  or  "opt  into,"  the 
Acid  Rain  Program  and  receive 
marketable  emission  allowances. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  environmental  Protection 
Agency  will  receive  written  comments 
relating^o  the  settlement  from  persons 
who  were  not  named  as  parties  to  the 
litigation  in  question.  The  Agency  or  the 
Department  of  Justice  may  withhold  or 
withdraw  consent  to  the  proposed 
settlement  if  the  comments  disclose 
facts  or  circumstances  that  indicate  that 
such  consent  is  inappropriate, 
improper,  inadequate,  or  inconsistent 
with  the  requirements  of  the  Act.  Copies 
of  the  settlement  are  available  &t)m 
Jacqueline  Jordan.  Cross-Cutting  Issues 
Division  (2322),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency.  401  M  Street.  S.W.. 
Washington.  D.C.  20460,  (202)  260- 
7622.  Written  comments  should  be  sent 
to  Jonathan  Averback.  Air  and  Radiation 
division  (2344).  Office  of  General 
Counsel.  U.S.  Environmental  Protection 
Agency.  401  M  Street,  S.W., 


Washington,  D.C.  20460  and  must  be 
submitted  on  or  before  March  7, 1997. 

Dated:  January  27, 1997. 
Scott  C  Fulton, 
Acting  General  Counsel. 
[FR  Doc.  97-2842  Filed  2-4-97;  8:45  am] 
BILLING  CODE  6860  6C  M 


[FRL-5683-2] 

Clean  Water  Act  Section  303(d)  Total 
Maximum  Daily  Load  (TMDL)  Program; 
Draft  TMDL  Program  Implementation 
Strategy 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA's  Assistant 
Administrator  for  Water  hereby  makes 
available  for  public  comment  a  Draft 
TMDL  Program  Implementation 
Strategy.  TTie  TMDL  program  addresses 
waters  that  do  not  meet  State  water 
quahty  standards  even  after  pollution 
soiirces  have  implemented  required 
pollution  controls.  CWA  section  303(d) 
requires  States  to  identify  these  waters 
and  develop  TMDLs  for  them,  with 
oversight  from  the  Environmental 
Protection  Agency  (EPA).  A  TMDL 
allocates  pollutant  loadings  among 
pollution  sources  in  a  watershed,  and  is 
a  basis  for  taking  the  actions  needed  to 
restore  a  waterbody. 

The  Draft  TMDL  Program 
Implementation  Strategy  explains  EPA's 
vision,  priorities  and  the  steps  the 
Agency  will  take  to  help  States  meet 
TMDL  program  requirements.  The 
Strategy  identifies  issues  for  which  EPA 
may  develop  guidance  and/  or  make 
regulatory  changes.  The  Strategy  also 
describes  activities  that  are  currently 
underway,  have  been  recently  initiated, 
or  for  which  EPA  will  direct  a  greater 
portion  of  its  available  program 
resources. 

EPA  will  use  this  Draft  Strategy  to 
explain  the  Agency's  current  plans  to 
fully  implement  the  TMDL  program  and 
to  facihtate  broad-based  public 
discussion  on  how  the  TMDL  program 
can  be  improved.  EPA  has  provided  the 
Draft  Strategy  as  background 
information  to  the  recently  formed 
TMDL  Federal  Advisory  Committee  Act 
(FACA)  Committee.  The  Committee  will 
develop  recommendations  concerning 
needed  changes  to  this  Draft  Strategy  as 
well  as  all  TMDL  related  policies, 
guidance  regulations,  and  priorities. 
DATES:  EPA  is  accepting  comments  on 
the  Draft  TMDL  Program 
Implementation  Strategy  for  90  days 
following  the  date  of  publication  of  this 
notice. 
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ADDRESSES:  Please  direct  comments  on, 
and  requests  for,  the  Draft  TMDL 
Program  Implementation  Strategy  to  the 
following:  &ivironmental  Protection 
Agency,  Assessment  and  Watershed 
Protection  Division,  Office  of  Water 
(4503F].  401  M  Street,  SW,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  G.  Tuano,  Assessment  and 
Watershed  Protection  Division, 
Watershed  Branch,  at  the  address  given 
above;  telephone  202/260-7059.  The 
Draft  TMDL  Program  Implementation 
Strategy  is  also  available  on  the  EPA 
Office  of  Water  Home  Page  on  the 
Internet  at  the  following  address:  http:/ 
/www.epa.gov/owowwtrl  /tmdl/ 
index.html.  Please  refer  to  the  Home 
Page  for  instructions  on  submitting 
electronic  comments. 

SUPPl£MENTARY  INFORMATKM: 

Authority:  Clean  Water  Act,  33  U.S.C  1251 
et  seq. 

RooMt  PsrcuMspe, 

Assistant  Administrator  for  Water. 

[FR  Doc.  97-2575  Filed  2-4-97;  8:45  am] 


[OPPTS-0020e;  FRL-«582-«] 

Notice  Of  Availability  of  FY  1997  Qrant 
Funds  for  the  Establlshmant  of  a 
Pollution  Prevention  Information 
Netwrorlt 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  soUdting  grant 
proposals  to  establish  a  national 
network  of  pollution  prevention 
information  centers.  EPA  anticipates 
that  between  $750,000  and  $1  million 
will  be  available.  The  purpose  of  this 
request  for  proposals  is  threefold:  (1)  To 
create  new  centers  for  the  collection, 
synthesis  and  dissemination  of 
pollution  prevention  information  for 
States  not  currently  served  by  a 
pollution  prevention  regional  center,  (2) 
to  support  existing  regional  pollution 
prevention  information  centers  and  (3) 
to  coordinate  work  among  new  and 
existing  centers  in  order  to:  minimize 
duplication  of  effort  in  information 
collection  and  synthesis,  and  training 
for  the  promotion  of  pollution 
prevention  technologies,  and  estabUsh 
information  standards  and  peer  review 
that  will  faciUtate  information  exchange 
among  centers.  Grants/cooperative 
agreements  wjll  be  awarded  under  the 
authority  of  the  Pollution  Prevention 
Act  of  1990. 


DATES:  Applications  must  be 
postmarked  by  April  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  copies  of  the  grant  guidance  and 
application  package  or  to  obtain  more 
information  regarding  this  program, 
please  contact  Beth  Ajiderson  at  (202) 
260-2602.  You  may  also  forward  your 
requests  and  questions  via  the  Internet 
to:  anderson.bieth@epamail.epa.gov  or 
mail  your  request  to  Beth  Anderson  at 
the  Office  of  Pollution  Prevention  and 
Toxics,  Mail  Code  7409,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460. 
SUPPLEMENTARY  information: 

I.  Scope  and  Purpose  of  tliis  Grant 
Competition 

1.  The  Pollution  Prevention  Act  of 
1990.  This  solicitation  is  made  under 
the  Pollution  Prevention  Act  of  1990 
(the  Act)  (Pub.  L.  101-508),  which 
established  as  national  policy  that 
pollution  should  be  prevented  or 
reduced  at  the  source  whenever  feasible. 
Section  6603  of  the  Act  defines  sourt» 
reduction  as  any  practice  that: 

(1)  Reduces  the  amoimt  of  any 
hazardous  substance,  pollutant,  or 
contaminant  entering  any  waste  stream 
or  otherwise  released  into  the 
environment  (including  fugitive 
emissions)  prior  to  recycling,  treatment, 
or  disposal;  and 

(2)  Reduces  the  hazards  to  public 
health  and  the  environment  associated 
with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

EPA  further  defines  pollution 
prevention  (P2)  as  the  use  of  other 
practices  that  reduce  or  eliminate  the 
creation  of  pollutants  through:  increased 
efficiency  in  the  use  of  raw  materials, 
energy,  water  or  other  resoiuces,  or 
protection  of  natural  resources,  or 
protection  of  natiiral  resources  by 
conservation. 

Section  6605  of  the  Act  authorizes 
EPA  to  make  matching  grants  to  States 
to  promote  the  use  of  source  reduction 
techniques  by  businesses.  In  evaluating 
grant  applications,  the  Act  directs  EPA 
to  consider  whether  the  proposed  State 
prooam  will: 

(1)  Make  technical  assistance 
available  to  businesses  seeking 
information  about  source  reduction 
opporttmities,  including  funding  for 
experts  to  provide  on-site  technical 
advice  and  to  assist  in  the  development 
of  source  reduction  plans. 

(2)  Target  assistance  to  businesses  for 
whom  lack  of  information  is  an 
impediment  to  source  reduction. 

(3)  Provide  training  in  source 
reduction  techniques. 

Section  6606  of  the  Act  authorizes 
EPA  to  establish  a  source  reduction 


clearinghouse  to  compile  information 
on  management,  technical  and 
operational  approaches  to  source 
reduction.  The  Act  States  that  EPA 
should  use  the  clearinghouse  to: 

(1)  Serve  as  a  center  for  source  . 
reduction  technology  transfer. 

(2)  Mount  active  outreach  and 
education  programs  by  the  States  to 
further  the  adoption  of  source  reduction 
technologies. 

(3)  Collect  and  compile  information 
reported  by  States  receiving  grants 
under  section  6605  on  the  oi>eration  and 
successes  of  State  source  reduction 
programs. 

2.  Purpose  of  national  pollution 
prevention  information  netwoiic. 
Currently  there  are  few  limited 
mechanisms  or  systems  to  coordinate 
the  development,  review,  and 
dissemination  of  pollution  prevention 
information  among  Federal,  State,  local 
agencies,  and  universities  involved  in 
promoting  source  reduction    . 
technologies.  Access  to  pollution 
prevention  (P2)  information  and 
assistance  varies  across  the  United 
States.  In  addition,  not  all  programs 
providing  assistance  to  small  businesses 
have  access  to  pollution  prevention 
information  that  may  be  useful  and 
relevant  to  their  chentele.  As  a  result, 
the  purpose  of  this  request  for  proposals 
is  three  fold:  (1)  To  create  new  centers 
for  the  collection,  synthesis  and 
dissemination  of  pollution  prevention 
information  for  States  not  currently 
served  by  a  pollution  prevention 
regional  center,  (2)  to  support  existing 
regional  pollution  prevention 
information  centers,  and  (3)  to 
coordinate  work  among  new  and 
existing  centers  in  order  to:  minimize 
duplication  of  effort  in  information 
collection  and  synthesis,  and  training 
for  the  promotion  of  pollution 
prevention  technologies,  and  estabUsh 
information  standard^  and  peer  review 
that  will  facilitate  information  exchange 
among  centers. 

The  development  of  a  P2  Information 
network  of  centers  would  allow  State  P2 
information  needs  to  he  addressed  on  a 
regional  basis  and  allow  for  improved 
information  exchange.  A  coordinated 
network  would  faciUtate  information 
exchange  and  decrease  duplicative 
research  that  might  be  conducted  in 
each  State  by  standardizing  formats  for 
P2  information  (such  as  case  studies  or 
vendors)  and  developing  systems  to: 
coordinate  information  needs, 
determine  types  of  P2  information  that 
need  to  be  developed,  coordinate  the 
production  of  relevant  P2  information, 
disseminate  this  information  among 
small  business  assistance  providers,  and 
evaluate  the  effectiveness  of  the 
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infonnation  being  disseminated  in 
changing  business  practices  to 
incorporate  pollution  prevention. 

EPA  believes  that  investing  in 
coordinating  and  standardizing  P2 
information  collection,  synthesis,  and 
publication  will  benefit  State  P2 
technical  assistance  providers  as  well  as 
other  small  business  assistance 
programs,  such  as  the  Small  Business 
Development  Centers  and  the  National 
Institutes  of  Standards  and  Technology 
(NIST)  Manufacturing  Extension 
Partnerships.  Regional  P2  information 
centers  could  benefit  a  variety  of  small 
business  assistance  programs  by 
allowing  for  specialization  in  expertise, 
where  this  expertise  can  be  shared 
nationally.  Regional  centers  could  be 
more  responsive  to  the  common 
information  needs  of  the  States  being 
served  and  allow  States  to  focus 
resources  on  issues  unique  to  each 
State.  EPA  wants  this  competitive  grant 
process  to: 

(1)  Improve  access  to  P2  information 
for  all  State  business  assistance 
prooams. 

(2)  Increase  the  availability  of  P2 
technical  assistance  to  all  States,  by 
sharing  the  research,  synthesis,  and 
training  in  ctirrent  P2  information 
nationally. 

(3)  Increase  and  improve  partnerships 
among  State  entities  serving  small 
businesses  by  providing  a  forum  for 
defining  and  meeting  common  program 
objectives. 

ePA  believes  that  some  of  the  benefits 
of  a  coordinated  P2  information  network 
would  be:  uniform  access  to  high 
quality  information  across  all  indiistrial 
sectors  and  localities,  minimized 
duplication  of  effort  in  developing  P2 
materials,  improved  leveraging  of 
existing  resources,  and  improved 
quality  and  focus  of  P2  information 
available  through  the  use  of  standard 
formats  and  peer  review. 

3.  EPA 's  prior  efforts  to  promote  P2 
information  sharing.  On  August  20  and 
21. 1992.  EPA  sponsored  a 
subcommittee  meeting  of  the  "National 
Advisory  Council  for  Environmental 
Policy  and  Technology,  State  and  Local 
Programs  Committee."  At  this  meeting, 
the  delivery  of  P2  technical  information 
to  State  and  local  technical  assistance 
programs  was  discussed  in  the  context 
of  the  national  data  base,  Pollution 
Prevention  Information  Exchange 
System  (PIES)  and  the  Pollution 
Prevention  Information  Clearinghouse 
(PPIC)  that  EPA  was  operating.  This 
initial  meeting  raised  issues  of 
information  quality,  roles  for  a  national 
clearinghouse,  and  priority  infonnation 
needs  or  functions  for  P2  technical 
assistance  programs. 


In  October  1993,  EPA  funded  a 
proposal  from  the  National  Roimdtable 
of  State  Polluti(Hi  Prevention  Programs 
(now  called  the  National  Pollution 
Prevention  Roundtable  (NPPR))  to 
"develop  a  design  and  management 
plan  for  a  national  network  of  pollution 
prevention  information  providers."  In 
February  1995,  NPPR  submitted  its  final 
report.  In  this  report,  based  on  the 
results  of  survey  and  telephone 
interviews,  the  functions  of  an 
information  network  that  would  best 
support  pollution  prevention  technical 
assistance  programs  were: 

•  Make  information  readily 
accessible  and  easy  to  search. 

•  Collect  and  update  technical 
infonnation. 

•  Identify  experts  or  other  sources  of 
information. 

•  Provide  technical  information  in  a 
synthesized  format  (which  might 
include  case  studies,  process 
information,  bibliography,  vendor 
information,  etc.). 

In  October  1994,  EPA  funded  a  3-year 
pilot  proposal  to  establish  a  model 
program  for  interstate  cooperation  on 
pollution  prevention  information 
sharing.  Three  organizations  agreed  to 
participate  in  the  pilot  to  coordinate 
information  collection,  synthesis,  peer 
review,  and  dissemination:  Northeast 
Waste  Management  Officials 
Association  (NEWMOA),  the  Illinois 
Hazardous  Waste  Research  and 
Information  Center  (now  called  the 
Illinois  Waste  Management  and 
Research  Center  (WMRC)),  and  the 
Wisconsin  Solid  and  Hazardous  Waste 
Education  Center  (SHWEC).  Under  this 
pilot  program.  State  focus  groups  were 
formed  to  determine  pollution 
prevention  infonnation  needs.  In 
September  1995,  the  States  in  the 
Northeast  approved  a  5-year  plan  to  aid 
in  the  collection,  organization,  and 
distribution  of  pollution  prevention 
technical  information  in  the  Northeast. 
The  Great  Lakes  States  developed  a 
management  plan  for  the  Great  Lakes 
Pollution  Prevention  Information 
Clearinghouse  and  set  up  a  listserve 
system  (P2TECH)  to  assist  pollution 
prevention  technical  assistance 
programs  (P2TAPs)  nationwide  in 
finding  answers  to  technical  assistance 
problems.  Four  pollution  prevention 
technical  information  packets  will  be 
written  and  peer-reviewed  to  summarize 
P2  technical  solutions  for  the  subject 
industry  or  process  topic.  In  addition, 
these  three  programs  have  collaborated 
on  three  different  data  bases:  vendor, 
bibUographic,  and  case  study,  data 
bases. 

4.  Existing  P2  Information  Centers. 
There  are  several  existing  centers  (in 


addition  to  the  three  listed  above: 
WMRC,  NEWMOA.  and  SHWEC)  that 
serve  clients  outside  their  State 
boundaries,  although  the  kinds  of 
services  or  information  offered  varies 
with  each  center.  The  Waste  Reduction 
Resource  Center  in  Raleigh,  North 
Carolina  receives  some  funds  from 
EPA's  Regions  3  and  4  and  serves  States 
in  those  two  regions  with  P2 
information,  site  visits,  and  training. 
The  Pacific  Northwest  Pollution 
Prevention  Research  Center  (Seattle. 
WA)  receives  funds  from  EPA's  region 
10  and  provides  a  data  base  on  P2 
research  that  is  available  nationally.  The 
Institute  for  Advanced  Manufacturing 
Sciences  (Cincinnati,  OH)  also  provides 
a  nationally  available  data  base  for 
pollution  prevention  and  cost  effective 
technologies  relevant  in  the  metal 
finishing,  metal  painting  and  printing 
operations.  Other  States  may  be  at  a 
disadvantage  because  of  the  lack  of  a 
regional  P2  infonnation  center.  Such  a 
regional  center  could  coordinate  State 
P2  information  needs  and  training, 
rather  than  requiring  each  State  to 
develop  its  own  P2  materials  and 
training. 

n.  Eligibility 

1.  Applicants.  In  accordance  with  the 
Pollution  Prevention  Act  of  1990, 
eligible  applicants  for  purposes  of 
funding  under  this  grant  program 
include  the  50  States,  the  District  of 
Colimibia.  the  U.S.  Virgin  Islands,  the 
Commonwealth  of  Puerto  Rico,  any 
territory  or  possession  of  the  United 
States,  any  agency  or  instnmientality  of 
a  State  including  State  universities  and 
all  Federally  recognized  Indian  tribes. 
For  convenience,  the  term  "State"  in 
this  notice  refers  to  all  eligible 
applicants.  Local  governments,  private 
universities,  private  non-profit  entities, 
private  businesses,  and  individuals  are 
not  eligible.  These  organizations 
excluded  iroia  applying  directly  are 
encouraged  to  work  widi  eligible 
applicants  in  developing  proposals  that 
include  them  as  participants  in  the 
projects.  EPA  strongly  encourages  this 
type  of  cooperative  arrangement. 

2.  Availability  of  FY  97  funds.  With 
this  publication,  EPA.  is  announcing  the 
availability  of  between  $750,000  and  $1 
million  in  grant/cooperative  agreement 
funds  for  FY  1997.  These  awards  will  be 
made  through  a  competitive  process  for 
amoimts  not  to  exceed  $350,000. 
Projects  may  last  up  to  3  yeara. 

3.  Matching  requirements.  Under  the 
Pollution  Prevention  Act  of  1990,  the 
Federal  Government  will  provide  up  to 
half  of  the  total  allowable  costs  of  the 
project,  and  the  State  will  provide  the 
remainder.  For  example,  a  project 
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costing  $200,000  could  be  funded  by  a 
grant  for  up  to  $100,000  from  the 
Federal  government.  The  State  is 
responsible  for  providing  the  remainder. 
State  contributions  may  include  cash, 
in-kind  goods  and  services,  and  third 
party  contributions. 

m.  Types  of  Proposab  Being  Solicited 

1.  General.  Fimds  awarded  under  the 
Act  must  be  used  to  support  pollution 
prevention  programs  that  address  the 
transfer  of  potentially  harmful 
pollutants  across  all  environmental 
media:  air,  water,  and  land.  Programs 
should  reflect  comprehensive  and 
coordinated  pollution  prevention 
implementation  efforts  region-wide. 
Proposed  projects  should  serve  the 
needs  of  the  State  programs  they 
support  and  should  focus  on  one  or 
more  of  the  foUovtring  areas:  compiling 
information  that  can  be  shared  among 
States  or  regions  of  the  country; 
providing  a  means  of  sharing  P2 
expertise,  resources,  or  training; 
information  collection,  synthesis  and 
peer  review  of  new  P2  documents;  and 
information  dissemination  (electronic  or 
hard  copy). 

2.  Types  of  proposals.  EPA  is 
soliciting  two  different  types  of  grant 
proposals.  The  first  type  of  proposal 
(type  1)  would  describe  activities 
designed  to  coordinate  work  among  new 
and  existing  centers  in  order  to: 
minimize  duplication  of  effort  in 
information  collection  and  synthesis, 
and  training  for  the  promotion  of 
pollution  prevention  technologies,  and 
establish  information  standards  and 
peer  review  that  will  faciUtate 
information  exchange  among  centers. 
The  second  type  of  proposal  (type  2) 
would:  (1)  create  new  centers  for  the 
collection,  synthesis,  and  dissemination 
of  pollution  prevention  information  for 
States  not  currently  served  by  a 
pollution  prevention  regional  center,  or 
(2)  support  existing  regional  pollution 
prevention  information  centers. 

Only  one  grant  will  be  awarded  for 
piirpose  of  coordinating  work  among  P2 
information  centers  (type  1).  Since  this 
type  of  proposal  will  involve  working 
with  existing  P2  information  centers, 
letters  of  support  for  the  proposal 
should  be  included  from  at  least  three 
centers  currently  providing  P2 
information  to  a  number  of  States.  The 
remaining  awards  will  be  made  to  new 
or  existing  centers  (type  2).  One 
proposal  may  combine  both  types  of 
proposals  (t)rpe  1  and  type  2).  For 
instance:  an  existing  P2  information 
center  can  request  funding  to  provide 
for  oversight  and  coordination  of  other 
P2  information  centers  as  well  as 
funding  to  support  P2  information 


collection,  synthesis,  and 
dissemination.  In  this  case,  the  proposal 
should  contain  both  letters  of  support 
from  other  P2  information  centers  as 
well  as  frtim  the  States  being  served  by 
the  center. 

1.  Type  1  Proposals.  There  are  various 
actions  that  could  be  taken  to  achieve 
the  purposes  of  a  type  1  proposal. 
Coordination  and  oversight  of  P2 
information  collection  and 
dissemination  encompasses  all  centers, 
existing  centers  or  new  centers.  This 
coordination  function  would  contribute 
to  P2  information  exchange  and 
dissemination  by  developing  standard 
formats  for  commonly  used  information 
such  as  case  studies  or  vendor 
information.  A  standard  format  would 
specify  the  key  information  that  should 
be  captiu«d,  in  a  case  study  for  instance, 
to  ensure  content  is  useful  for  technical 
assistance  providers.  Dissemination  of 
P2  information  would  be  served  if  there 
were  one  central  point  for  collection 
and  dissemination  of  information.  For 
example,  case  studies  from  each  State 
could  be  submitted  to  one  entity,  key 
information  put  into  a  uniform  case 
study  format  and  then  disseminated. 
Ciurently,  State  grant  funds  may  be 
used  to  collect  case  study  information  or 
create  P2  manuals  for  businesses  in  each 
State  without  knowledge  of  similar 
efforts  in  other  States.  Coordination 
would  also  serve  to  decrease 
duphcation  of  effort  where  States  or 
regions  develop  training  for  State 
personnel  or  businesses.  Such  training 
materials  and  expertise  could  be  shared 
among  regions.  Coordination  of  P2 
centers  could  also  enhance  the 
possibility  of  a  local  program  being  able 
to  focus  resources  on  one  or  two  specific 
industries  because  they  could  rely  on 
other  centers  to  provide  P2  information 
on  industries  not  within  their  focus. 

The  first  type  of  proposal,  addressing 
the  coordination  and  oversight  of  the  P2 
information  network,  should  include 
letters  from  at  least  three  P2  information 
centers  which  serve  more  than  3  States, 
supporting  the  proposal,  since 
cooperation  among  these  centers  will  be 
essential  to  the  success  of  such  a 
proposal.  The  goals  and  objectives  must 
be  clearly  identified  and  the  proposal 
should  describe  the  strategy  for  the 
following  activities: 

(1)  Standardization  of  P2  information 
format  and  procedures  used  to  compile 
and  share  P2  information. 

(2)  EstabUshment  of  a  procedure  for 
peer  review  that  ensures  quahty, 
timeliness,  and  effiectiveness  of  center 
P2  publications. 

(3)  Coordination  of  P2  technical 
information  and  training  being 
developed  by  various  centers  to  avoid 


duphcation  of  effort  and  build  on 
existing  information  resources. 

2.  Type  2  Proposals.  The  second  type 
of  proposal  describes  activities  that 
provide  a  P2  information  center,  which 
would  serve  at  least  3  or  more  States,  to 
coordinate  P2  information  collection, 
synthesis,  dissemination,  and  training. 
This  could  allow  States  to  utilize 
existing  information  and  training 
materials  for  promoting  P2  without  each 
State  developing  their  own  materials. 
These  regional  centers  (not  necessarily 
corresponding  to  EPA  Regions)  could 
act  as  a  hub  for  receiving  and 
disseminating  P2  information  for  their 
local  State  clients.  Some  of  the 
advantages  of  such  a  center  are:  regional 
environmental  issues  which  cross  State 
boundaries  could  be  addressed; 
programs  and  innovations  could  be 
shared  among  neighboring  States;  and 
the  center  could  be  held  accoimtable 
and  be  evaluated  by  those  States.  This 
type  2  proposal,  addressing  the  need  for 
States  to  share  information  and  training 
expertise,  should  include  letters  &t)m 
the  States  supporting  the  existence  or 
creation  of  a  P2  information  center. 

3.  Activities  in  both  types  of 
pmposals.  The  goals  and  objectives  for 
both  types  of  proposals  must  be  clearly 
identified  and  the  proposal  should 
describe  a  strategy  for: 

(1)  Convening  an  advisory  group, 
including  State  or  local  agencies  and 
businesses,  that  will  identify  P2 
information  and  training  needs  and 
evaluate  the  usefulness  of  center 
services. 

(2)  Collecting,  synthesizing,  writing, 
peer  reviewing,  and  distributing  new  P2 
technical  material  to  promote  the  use  of 
P2  in  industries  and  other  sectors 
(agriculture,  service,  etc.)  where  such  P2 
information  is  lacking. 

(3)  Sharing  P2  expertise,  training 
materials,  and  P2  information  with 
other  small  business  assistance  centers 
in  order  to  minimize  duplication  of 
effort  and  promote  the  availabiUty  of  P2 
technologies  and  solutions  to  small 
businesses. 

rv.  Process  for  Evaluation  of  Proposals 

Proposals  accepted  under  this 
program  must  quahfy  as  pollution 
prevention  projects  and  must  address 
pollution  in  all  media:  air,  land,  and 
water.  The  proposal  should  contain 
Standard  Form  424  Application  for 
Federal  Assistance  and  Standard  Form 
424A  with  information  on  the  proposed 
budget  and  match.  A  one-page  cover 
sheet  that  summarizes  the  type  of 
proposal  being  submitted,  the  objectives 
of  the  proposal,  and  support  for  the 
proposal  from  other  states  or  P2 
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information  centers  should  be  included 
to  assist  reviewers. 

A  national  panel,  comprised  of  EPA 
representatives  from  both  Headquarters 
and  the  Regions,  will  evaluate  each 
proposal.  Acceptable  proposals,  meeting 
the  eligibility  requirements  in  Unit  II.  of 
this  document,  will  be  reviewed 
according  to  the  following  criteria: 

(1)  Feasibility  of  the  activities  being 
proposed,  taking  into  account  the 
commitments  from  other  States  or 
programs  that  will  be  participating  in 
the  proposal. 

(2)  Qualifications  and  experience  of 
the  project  manager  and  staff  committed 
to  working  on  the  proposal. 

(3)  Appropriateness  and/or  adequacy 
of  the  proposed  budget  and  time  line  for 
the  activities  being  conducted  in  the 
proposal. 

(4)  Adequacy  of  the  provisions  for 
ensuring  responsiveness  to  the  P2 
information  needs  of  the  States. 

Dated:  January  29. 1997. 
William  H.  Sanders  m. 
Director,  Office  of  Pollution  Prevention  and 
Toxics. 


[FR  Doc.  97-2840  Filed  2- 
MjjNa  cooE  «sao-s«-F 
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[FRL-6684-7] 

Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs 
Subcommittee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  On  September  11,  1995  (60 
FR  47172),  \he  EPA  announced  the 
establishment  of  the  Ozone,  Particulate 
Matter  and  Regional  Haze 
Implementation  Programs 
Subcommittee  under  the  Clean  Air  Act 
Advisory  Committee  (CAAAC).  The 
CAAAC  was  established  on  November 
8, 1990  (55  FR  46993)  pursuant  to  the 
Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app  I).  The  purpose  of 
the  Subcommittee  is  to  provide  advice 
and  recommendations  on  integrated 
approaches  for  implementing 
potentially  new  national  ambient  air 
quality  standards  (NAAQS)  for  ozone 
and  particulate  matter,  as  well  as  a 
regional  haze  program. 

DATES:  Notice  is  hereby  given  that  the 
Subcommittee  for  Envelopment  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs  will 
hold  its  next  public  meeting  on 
Thursday,  February  20, 1997  (from  9 
a.m.  to  6  p.m.)  and  Friday,  February  21, 
1997  (from  8  a.m.  to  3  p.m.). 


ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hyatt  Regency,  400  New 
Jersey  Avenue,  N.W.,  Washington,  D.C. 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
Subcommittee  for  Development  of 
Ozone,  Particulate  Matter  and  Regional 
Haze  Implementation  Programs,  please 
contact  Mr.  William  F.  Hamilton, 
Designated  Federal  Officer,  at  919-541- 
5498,  or  by  mail  at  U.S.  EPA,  Office  of 
Air  Quality  Planning  and  Standards, 
MD-12,  Research  Triangle  Park,  NC 
27711.  When  a  draft  agenda  is 
developed,  a  copy  can  be  downloaded 
frtjm  the  Ozone/Particulate  Matter/ 
Regional  Haze  FACA  Bulletin  Board, 
which  is  located  on  the  Office  of  Air 
Quality  Planning  and  Standards 
Technology  Transfer  Network  (OAQPS 
TTN)  or  by  contacting  Ms.  Denise  M. 
Gerth  at  919-541-5550. 

Dated:  January  29, 1997. 
John  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

(FR  Doc.  97-2843  Filed  2-4-97;  8:45  am] 

BH.UNQ  CODE:  6SM-60-P 


[FRL-6685-3] 

National  Drinking  Water  Advisory 
Council.  Consumer  Confidence 
Working  Group;  Notice  of  Open 
Meeting 

Under  Section  10(a)(2)  of  PubUc  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  Consumer 
Confidence  Working  Group  of  the 
National  Drinking  Water  Advisory  - 
Council  (established  imder  the  Safe 
Drinking  Water  Act,  as  amended  (42 
U.S.C.  S300f  et  seq.)),  will  be  held  on 
February  20, 1997,  bom  9:00  a.m.  to 
5:00  p.m.  and  February  21, 1997,  from 
9:00  a.m.  to  2:00  p.m.  at  the  Embassy 
Suites  Hotel,  1900  Diagonal  Road, 
Alexandria,  Virginia  22314.  The 
meeting  is  open  to  the  public,  but 
seating  may  be  limited. 

This  is  an  organizational  meeting  of 
the  Working  Group.  Members  are 
meeting  to  define  the  scope  of  the 
Working  Group's  deliberation,  discuss 
desired  outcomes  and  outiine 
significant  issues  for  consideration  at 
subsequent  meetings.  Statements  bom 
the  public  will  be  taken  at  the  end  of  the 
meeting,  as  time  allows. 

For  more  information,  please  contact 
Francoise  M.  Brasier,  Designated 
Federal  Officer,  Consumer  Confidence 
Working  Group,  U.S.  EPA.  Office  of 
Ground  Water  and  Drinking  Water 
(4606),  401  M  Street  SW,  Washington. 


D.C.  20460.  The  telephone  number  is 
(202)  260-5668.  The  e-mail  address  is 
brasier.francoise@epamaiLgov. 

Dated:  January  30, 1997. 
Qbarlene  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  A  dvisory  Council. 

[FR  Doc.  97-2841  Filed  2-4-97;  8:45  am] 
BILLING  CODE  6SaO-60-P 


[FRL-6684-7] 

Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  a  meeting  of 
the  Valuation  Subcommittee  of  the  US 
EPA  Science  Advisory  Board's  (SAB) 
Integrated  Risk  Project,  previously 
annoiwced  in  the  Federal  Register  on 
January  10, 1997  (Volume  62,  No.  7, 
pages  1453-1454),  has  been  cancelled. 
This  meeting,  originally  scheduled  for 
February  19  through  21,  1997,  will  be 
rescheduled  at  a  later  date  which  will  be 
announced  in  the  Federal  Register. 

Further  information  can  be  obtained 
by  contacting  Ms.  Diana  Pozim,  Staff 
Secretary,  Committee  Operations  Staff, 
Science  Advisory  Board  (1400),  US 
EPA,  401  M  Street  SW..  Washington  DC 
20460,  telephone  (202)  260-8414,  fax 
(202)  260-7118.  or  Internet  at: 
Pozun.Diana®  EPAMAIL.EPA.GOV,  or 
Mr.  Thomas  Miller,  Designated  Federal 
Official  for  the  Valuation  Subcommittee 
IRP,  at  the  above  address,  via  telephone 
(202)  260-5886,  fax  (202)  260-7118,  or 
via  the  Internet  at: 
miller.tom@EPAMAIL.EPA.GOV. 

Dated:  January  28, 1997. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
(FR  Doc.  97-2845  Filed  2-4-97;  8:45  am) 
BILLING  CODE  65«0-S»-P 

[FRI--6685-2] 

Science  Advisory  Board;  Notification 
of  Put)lic  Advisory  Committee 
Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Daylight  Time.  All  meetings 
are  c^en  to  the  public.  Due  to  limited 
space,  seating  at  meetings  will  be  on  a 
first-come  basis.  For  ftirther  information 
concerning  specific  meetings,  please 
contact  the  individuals  listed  below. 


UMI 
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Documents  that  are  the  subject  of  SAB 
reviews  are  normally  available  from  the 
originating  EPA  office  and  are  not 
available  from  the  SAB  Office. 

1.  The  Human  Exposure  and  Health 
Subcommittee  (HEHS)  of  the  Science 
Advisory  Board's  (SAB)  Integrated  Risk 
Project  will  hold  a  public  teleconference 
on  Friday,  February  21, 1997,  from  3:00 
p.m.  to  5:00  p.m.  (Eastern  Standard 
Time).  The  teleconference  will  be 
hosted  in  the  SAB  Conference  Room 
2103  of  the  Mall.  U.S.  Environmental 
Protection  Agency  Headquarters 
Building  at  401  M  Street  SW, 
Washington,  DC  20460.  For  easy  access, 
members  of  the  public  should  use  the 
EPA  entrance  next  to  the  Safeway. 

Piupoee  of  the  Meeting 

The  main  purpose  of  the  meeting  is  to 
continue  planning  future  directions  and 
activities  for  the  Subcommittee, 
particularly  on  the  topic  of  producing  a 
ranking  of  human  health  risks.  This 
meeting  will  focus  on  data  requirements 
re  environmental  stressors  and  health 
endpoints  to  support  a  Delphi-type 
approach  to  risk  ranking.  The 
Subcommittee's  activities  are  part  of  an 
SAB  project  to  update  the  1990  SAB 
report.  Reducing  Risk:  Setting  Priorities 
and  Strategies  for  Environmental 
Protection. 

A  Umited  number  of  telephone  lines 
will  be  available  for  use  by  members  of 
the  public. 

For  Further  Information — Members  of 
the  public  desiring  additional 
information  concerning  the 
teleconference  or  who  wish  to  submit 
comments  should  contact  Mr.  Samuel 
Rondberg,  Designated  Federal  Officer 
for  the  HEHS,  Science  Advisory  Board 
(1400),  U.S.  EPA,  401  M  Street,  SW, 
Washington,  DC  20460;  by  telephone  at 
(202)260-2559;  by  fax  at  (202)  260-7118 
or  via  the  INTERNET  at: 
rondberg.sam@epamail.epa.gov.  After 
February  10, 1997,  copies  of  the  draft 
meeting  agenda  will  be  available  from 
Ms.  Mary  Winston  at  (202)  260-8414,  by 
fax  at  (202)  260-7118,  and  by 
INTERNET  at: 

winston.mary@epamail.epa.gov. 
Information  regarding  accessing  the 
teleconference  is  available  by  contacting 
Ms.  Winston  at  the  above  numbers. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mr.  Rondberg 
in  writing  by  letter,  by  fax,  or  by 
INTERNET  (at  INTERNET  address 
above)  no  later  than  12  noon  (Eastern 
Standard  Time)  Monday,  February  17, 
1997,  in  order  to  be  included  on  the 
Agenda.  The  request  should  identify  the 
name  of  the  individual  who  will  make 
the  presentation  cmd  an  outUne  of  the 


issues  to  be  addressed.  Oral  comments 
will  be  limited  to  five  minutes  per 
person. 

2.  The  Ecological  Risk  Subcommittee 
(ERS)  of  the  Science  Advisory  Board's 
Integrated  Risk  Project  will  hold  a 
teleconference  meeting  on  February  24, 
1997  from  2:00-4:30  pm  eastern  time. 
The  purpose  of  the  meeting  is  to 
continue  development  of  a  methodology 
for  assessing  the  relative  risks  from 
ecological  stressors.  The  Subcommittee 
will  be  discussing  an  approach  for 
disaggregating  an  environmental  effect 
that  results  from  multiple  stressors  to 
determine  the  relative  contribution  of 
the  various  stressors.  A  limited  number 
of  lines  will  be  available  for  members  of 
the  public  who  wish  to  call  in.  For  more 
information  on  the  teleconference 
meeting,  contact  Ms.  Constance 
Valentine,  SAB  Staff  Secretary,  at  (202) 
260-8414,  Fax (202) 260-7118,  or  via 
the  Internet  at 

Valentine.Coimie@epamail.epa.gov. 
Anyone  wishing  to  provide  oral 
comments  to  the  Subcommittee  must 
contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official  for  the 
Subcommittee,  no  later  than  4:00  p.m. 
on  February  19,  1997,  at  (202)  260- 
6557,  or  via  the  Internet  at 
Sanzone.Stephanie@epamail.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outline  of  the  issues 
to  be  addressed.  Oral  comments  will  be 
limited  to  five  minutes  per  person. 

3.  The  Steering  Committee  of  the 
Science  Advisory  Board's  Integrated 
Risk  Project  will  hold  a  teleconference 
meeting  on  March  10,  1997  from  1:00 — 
4:00  p.m.  eastern  time.  The  purpose  of 
the  meeting  will  be  to  discuss 
integration  of  the  subcommittee  efforts, 
peer  review  options  for  the  final  report, 
and  an  outline  for  the  integration 
chapter  of  the  final  report.  A  limited 
number  of  lines  will  be  available  for 
members  of  the  public  who  wish  to  call 
in.  For  more  information  on  the 
teleconference  meeting,  including  an 
agenda,  contact  Ms.  Constance 
Valentine,  SAB  Staff  Secretary,  at  (202) 
260-8414.  Fax (202) 260-7118,  or  via 
the  Internet  at 

Valentine.Connie@epamail.epa.gov. 
Anyone  wishing  to  provide  oral 
comments  to  the  Steering  Committee 
must  contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official  for  the 
Subcommittee,  no  later  than  4:00  p.m. 
on  March  5, 1997,  at  (202)  260-6557,  or 
via  the  Internet  at 

Sanzone.Stephanie@epamail.epa.gov. 
The  request  should  identify  the  name  of 
the  individual  who  will  make  the 
presentation  and  an  outUne  of  the  issues 


to  be  addressed.  Oral  comments  will  be 
limited  to  five  minutes  per  person. 

Dated:  January  30, 1997. 
Donald  G.  BamM, 

Staff  Director,  Science  Advisory  Board. 
[FR  Doc.  97-2849  Filed  2-t-97;  8:45  am] 
WLUMOOOOC  WO  50  P 

[OPP-30392A;  FRL-5582-3] 

Meiji  Milk  Products  Co.;  Approval  of 
Pesticide  Product  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUIMMARY:  This  notice  announces 
Agency  approval  of  applications 
submitted  by  Meiji  Milk  Products 
Company,  to  register  pesticide  products 
Phytohealth  J08  Post-Harvest  Fungicide 
and  Phytohealth  M14  Post-Harvest 
Fungicide  involving  a  changed  use 
pattern  of  the  active  ingredient  sodium 
bicarbonate  pursuant  to  the  provisions 
of  section  3(c)(5)  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Denise  Greenway,  Biopesticides 
and  Pollution  Prevention  Division 
(7501 W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  CS51B6.  Westfield  Building  North 
Tower.  2800  Crystal  Drive,  Arlington. 
VA  22202,  (703)  308-8263;  e-mail: 
greenway.denise@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  September  27, 1995 
(60  FR  49838;  FRL-4971-4).  which 
announced  that  Meiji  Milk  Products  Co.. 
Ltd.  Kyobashi,  2-3-6.  Chou-ku.  Tokyo, 
104  Japan,  had  submitted  applications 
to  register  the  pesticide  products 
Phytohealth  JOS  Post-Harvest  Fungicide 
and  Phytohealth  M14  Post-Harvest  ' 
Fungicide  (EPA  File  Symbols  6774&-R 
and  67748-E),  both  containing  the 
active  ingredient  sodium  bicarbonate  at 
80.0  percent,  which  involves  a  changed 
use  pattern  of  the  active  ingredient. 

The  applications  for  Phytohealth  JOS 
Post-Harvest  Fungicide  and  Phytohealth 
M14  Post-Harvest  Fungicide  (EPA 
Registration  Numbers  67748-1  and 
67748-2,  respectively),  for  use  to 
control  green  mold  on  citrus  fruits  after 
harvest  during  storage  and  transport, 
were  approved  on  December  16.  1996. 
This  represents  a  changed  use  pattern 
for  the  active  ingredient,  sodium 
bicarbonate. 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
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the  proposed  use  of  sodium  bicarbonate, 
and  information  on  social,  economic, 
and  environmental  benefits  to  be 
derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
sodium  bicarbonate  when  used  in 
accordance  with  widespread  and 
commonly  recognized  practice,  will  not 
generally  cause  unreasonable  adverse 
effects  to  the  environment. 

More  detailed  information  on  these 
registrations  is  contained  in  a  Pesticide 
Fact  Sheet  on  sodium  bicarbonate. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
pubUc  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 


Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  ai^^l  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St., 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Enviromnental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  January  27, 1997. 

Janet  L.  Andersen, 

Director,  Bippesticides  Pollution  Prevention 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  97-2839  Filed  2-4-97;  8:45  am) 
BILLMO  COOe  6660-60-F 

[OPP-340106;  FRL  5582-1] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  wall  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  August  4, 1997. 


By 


FOR  FURTHER  INFORMATION  CONTACT 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  Room 
216.  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act.  further 
provides  that,  before  acting  on  the 
request,  EPA  must  pubUsh  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the  * 

Administrator  may  approve  such  a 
request. 

n.  Intent  To  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  13  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  niunber,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  August  4, 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 


TABLE  1.  —  REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA  Reg  No. 


000228-00061 

000228-00156 
000432-00041 
000432-00046 

000432-00525 
006458-00001 

006458-00005 

042750-00005 
042750-00006 
042750-00016 


Product  Name 


Riverdale  2,4-D  Granules 

MCPA  L.V.  Ester 

Brittle  Extract  of  Cube  Root 

Rotenone  Crystalline 

Powdered  Cdbe  Root 
Cube  Powder 

Cube  Extract 

Albaugh  Lo-Vd  4D  Herbicide 

Albaugh  Lo-Vol  6D  Hert>icide 

Albaugh  2,4-D  Gran  20  Her- 
I     bicide 


Active  Ingredient 


2,4-D  2-Ethylhexyl  ester 

MCPA,  isoctyl  ester 

Rotenone 

Rotenone;    CObe    Resins    other 
than  rotenone 

RotefX)r)e 

Rotenone;    Cut*    Resins    other 
than  rotenone 

Rotenone;    Cube    Resins    other 
ttian  rotenone 

2,4-D  2-Ethylhexyl  ester 

2,4-D  2-Ethylhexyl  ester 

2,4-D  2-Ethylhexyl  ester 


Delete  From  Label 


Lakes  &  ponds  for  control  of  certain  aquatic 
weeos 

Rice 

Domestic  pet  use 

Domestic  pet  use 

Domestic  pet  use 
Domestic  pet  use 

Domestic  pet  use 

Terrestrial  uses,  ditch-t>anks 
Ten-estrial  uses,  ditch-t>anks 
Weed  control  in  lakes  &  ponds,  terrestrial  uses 


UMI 
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Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations— Continued 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

042750-00017 
042750-00022 
045639-00168 

Atbaugh  VISKO-RHAP  2D 
Albaugh  SEE  2,4-D 
Thiodan  Technical 

2,4-D  2-Ethythexyl  ester 
2,4-D  2-Ethylhexyl  ester 
Endosulfan 

Ten'estrial  uses,  aquatic  weed  control  in  drain- 
age ditches,  porxls.  lakes,  marshes,  aquatic 
weeds,  aquatic  applications 

Terrestrial  uses,  aquatic  weed  control,  sugar- 
cane, drainage  dteh  banks,  aquatk:  apptica- 
tKxe 

Alfalfa  (grown  for  forage),  artk:hokes.  fiefcj  com, 
watercress,   barley,  oats,   rye,  wheat,  peas 
(seed  uup  only),  soytwans,  bean  cannery  res- 
idue, sugar  beets,  safftower,  sunflower 

The  following^  Table  2  includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1,  in  sequence  by  EPA  company  niunber. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Conrv 
pany  No. 


Company  Name  aixl  Address 


000228 
000432 
006458 
042750 
045639 


Riverdaiae  Chemical  Co.,  425  West  194th  Street,  Glenwood,  IL  60425. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  Montvale,  NJ  07645. 

AgrEvo  Environmental  Health,  95  Chestnut  Ridge  Road,  MonNale,  NJ  07645. 

Albaugh  Ina,  1517  N.  Ankeny  Blvd.,  Suite  A,  Ankeny,  lA  50021 . 

AgrEvo  USA  Co..  Little  FaUs  Centre  One.  2711  Centerville  Road,  Wilmington,  DE  19808. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  \mder  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  imless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  January  10, 1997. 

Oscar  Morales, 

Acting  Director,  Program  Management 
Support  Division,  Office  of  Pesticide 
Ptx>gfxuns. 

(FR  Doc.  97-2499  Filed  2-4-97;  8:45  am] 
BIUJNQ  COOE  B(MO  BO  T 
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American  Cyanamid  Company; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
regulations  establishing  tolerances  for 
residues  of  4-bromo-2-(4-chlorophenyl)- 
l-(ethoxymethyl)-5-(trifluoromethyl)-l- 


pyrrole-3-caibonitrile,  (chlorfenapyr)  in 
or  on  cottonseed.  This  notice  includes  a 
siunmary  of  the  petition  that  was 
prepared  by  the  petitioner,  American 
Cyanamid  Company. 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-697],  must 
be  received  on  or  before  March  7, 1997. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Crystal  Mall  #2,  Room 
1132, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov  or  by 
submitting  disks.  Electronic  comments 
must  be  submitted  either  in  ASCII 
format  (avoiding  the  use  of  special 
characters  and  any  form  of  encryption) 
or  in  WordPerfect  in  5.1  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  (PF-697].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries.  The 
official  record  for  this  notice,  as  well  as 
the  public  version  described  above,  will 
be  kept  in  paper  form.  Accordingly,  EPA 


will  transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record, 
which  will  also  include  all  comments 
submitted  directly  in  writing. 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  pari  or  all 
of  that  information  as  "Confidential 
Business  InformaUon"  (CBI).  The  CBI 
should  not  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Room  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Edwards  (PM  19),  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  Room  207.  1921  Jefferson  Davis 
Highway,  Arlington.  VA,  703-305-6386, 
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e-mail: 

edwards.dennis@epaniail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  from 
American  Cyanamid  Company.  The 
petition  proposes,  pursuant  to  section 
408  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a. 
to  amend  40  CTR  part  180  to  establish 
tolerances  for  the  insecticide,  4-bromo- 
2-(4-chloropheny  1)-1  (ethoxymethyl)-5- 
(trifluoromethyl)-l-pyrrole-3- 
carbonitrile,  (chlorfenapyr),  in  or  on  the 
raw  agricultural  commodity  cottonseed. 

The  proposed  analytical  method  is 
capillary  gas  chromatography  using  an 
electron  capture  detector. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
Pub.  L.  104-170,  American  Cyanamid 
Company  included  in  the  petition  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of 
American  Cyanamid;  EPA  is  in  the 
process  of  evaluating  the  petition.  As 
required  by  section  408(d)(3)  of  the 
FFIXIA,  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
simunary  for  the  purpose  of  clarity. 

I.  PedtiiMi  Summary 

The  American  Cyanamid  Company 
has  petitioned  EPA,  under  pesticide 
petition  number  PP-5F4456,  for  a 
permanent  tolerance  of  0.5  parts  per 
million  (ppm)  for  the  residues  of 
chlorfenapyr  in  or  on  cottonseed.  As 
cottonseed  processed  commodities  fed 
to  food  animals  may  be  transferred  to 
milk  and  edible  tissues,  tolerances  are 
also  proposed  for  the  following 
ruminant  food  items: 

Milk:  0.01  ppm 

Milk  fat:  0.15  ppm 

Meat:  0.01  ppm 

Meat  by-products  (including  fat):  0.10 
ppm 


Section  408(b)(2)(A)  of  the  amended 
FFDCA  allows  EPA  to  establish  a 
tolerance  if  it  determines  that  the 
tolerance  is  "safe,  "  i.e.,  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposure,  and  all 
other  exposures  for  which  there  is 
reliable  information." 

All  of  the  studies  required  for  the 
proposed  use  pattern  have  been 
completed  according  to  EPA 
requirements.  American  Cyanamid 
believes  that  the  available  information 
indicates  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  various 
types  of  exposiue. 

The  following  is  a  siunmary  of  the 
information  on  chlorfenapyr  submitted 
to  the  EPA  which  supports  the 
establishment,  imder  section 
408(b)(2)(D)  of  die  amended  FFDCA,  of 
the  proposed  tolerances  in  or  on 
cottonseed  and  in  food  items  derived 
from  ruminants  exposed  to  processed 
cottonseed  commodities. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  American 
Cyanamid  believes  that  the  nature  of  the 
residues  of  chlorfenapyr  in  plants  is 
adequately  understood  and  that  the 
residue  of  concern  in  cotton  consists  of 
the  parent  molecule.  Expressed  on  a 
whole  seed  basis,  the  parent  compound 
accoimted  for  59-68%  of  the  total 
radioactive  residue  (TRR). 

2.  Analytical  method.  Section 
408(b)(3)  of  the  amended  FFDCA 
requires  EPA  to  determine  that  there  is 
a  practical  method  for  detecting  and 
measuring  levels  of  the  pesticide 
chemical  residue  in  or  on  food  and  that 
the  tolerance  be  set  at  a  level  at  or  above 
the  limit  of  detection  of  the  designated 
method.  The  gas  chromatographic  (GC) 
analytical  method.  M2216.01,  which  is 
proposed  as  the  enforcement  method  for 
the  residues  of  chlorfenapyr  in 
cottonseed,  has  been  validated  at  the 
EPA  laboratories  in  Beltsville,  MD  and 


has  a  limit  of  detection  (LOD)  of  0.05 
ppm  and  a  limit  of  quantitation  (LOQ) 
of  0.5  ppm. 

3.  Magnitude  of  residue.  Extensive 
cotton  field  trials  were  conducted  over 
multiple  grovtring  seasons  in  all  major 
cotton  growing  regions  of  the  U.S. 
Residues  of  chlorfenapyr  were  <0.32 
ppm  and  <0.31  ppm  in/on  cottonseed 
samples  harvested  21  and  28  days, 
respectively  following  the  last  of  5  foliar 
broadcast  applications  for  a  total  of 
approximately  2x  the  proposed  ciirrent 
maximimi  seasonal  application  rate  of 
1.05  lbs  active  ingredient/acre/season 
(ai/acre/season).  These  field  trial  data 
are  adequate  to  support  the  proposed 
tolerance  of  0.5  ppm  in/on  cottonseed 
harvested  21  days  following  the  last 
application.  Processing  studies  have 
also  demonstrated  that  there  is  no 
concentration  of  chlorfenapyr  residues 
apparent  in  crude  or  refined  oils  or  in 
the  meal  and  hull  and  no  tolerances  are 
needed  for  these  commodities. 

B.  Toxicological  Profile 

American  Cyanamid  has  conducted  a 
full  battery  of  acute  and  chronic 
toxicology  studies  to  characterize  any 
potential  toxic  effects  of  chlorfenapyr. 
The  data  base  is  complete,  valid,  and 
reliable  and  all  meet  EPA  requirements. 
The  following  are  important 
conclusions  from  these  studies: 

1.  Acute  toxicity.  Based  on  the  EPA's 
toxicity  category  criteria,  the  acute 
toxicity  category  for  chlorfenapjrr 
technical  and  the  3SC  formulation  is 
Category  II  or  moderately  toxic  (signal 
word  WARNING)  and  the  acute  toxicity 
category  for  the  2SC  formulation  is 
Category  III  or  slightly  toxic  (signal 
word  CAUTION).  Males  appear  to  be 
more  sensitive  to  the  effects  of 
chlorfenapyr  than  females.  The  acute 
toxicity  profile  indicates  that  absorption 
by  the  oral  route  appears  to  be  greater 
than  by  the  dermal  route.  The  following 
are  the  results  from  the  acute  toxicity 
tests  conducted  on  the  technical 
material: 


Rat  oral  LD» .". 441/1152  miBigram'kitografn  of  body  weight    Tox.  Categocy  II 

(mg/kg  b.w.)(M/F). 


Rabbit  dermal  LDm  .> 
Acute  inhaKion  LCw  - 

Eye  irritation  ^ 

Dermal  irritation .., 

Dermal  sensitization  _, 


>2000  mg/kg  b.w.(M/F)  Tox.  Category  III 

0.83/>2.7  mg/L  (M/F) Tox.  Category  III 

Moderately  irritating Tox.  Category  III 

Non-irritating  „ Tox.  Category  IV 

No"-sensitizer „ „ Non-sensitizer 


Acute  neurotoxicity noel  45  mgrtcg  b.w .."".":::":";    Not  an  acute  neurotoxicant 


2.  Genotoxicity.  Chlorfenap)rr 
technical  (94.5%  active  ingredient  (ai)) 


was  examined  in  a  battery  of  in  vitro 
and  in  vivo  tests  to  assess  its 


genotoxicity  and  its  potential  for 
carcinogenicity. 
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These  tests  are  summarized  below: 


Microt)(al/Microsome  Mutagenicity  Assay  Non-mutagenic 

Mammalian  Cell  CHO/HGPRT  Mutagenicity  Assay  'Z"""Z  Non-mutagenic 

In  Vivo  Micronucieus  Assay Non-genotoxic 

In  Vitro  Chromosome  Aberration  Assay  in  CHO Non-clastogenic 

In  Vitro  Chromosome  At>erration  Assay  in  CHLC Non-clastogenic 

Unschedulecl  DNA  Synthesis  (UDS)  Assay Non^notoxic 


3.  Reproductive  and  developmental 
toxicity.  Chlorfenapyr  is  neither  a 
reproductive  or  developmental  toxicant 


and  is  not  a  teratogenic  agent  in  the 
Sprague-Dawley  rat  or  the  New  Zealand 


white  rabbit.  This  is  demonstrated  by 
the  results  of  the  following  studies: 


Rat  oral  teratology  NOEL  for  maternal  toxicity  25  mg/kg  b.w./day 

NOEL  for  fetal/developmental  toxicity  225  mg/kgb.w7day 

Rabbit  oral  teratology  NOEL  for  maternal  toxicity  5  mg/kg  b.w./day 

NOEL  for  fetal/developmental  toxicity  30  mglkg  b.wVday 

Rat  two-generation  reproduction  „ NOEL  'or  parental  toxicity/growth  and  offspring  devetopment  60  ppm  (Smgfltg  b.w7day) 

NOEL  for  reproductive  performance  600  pprn  (44  mg^g  b.w7day) 


4.  Subchronic  toxicity.  The  following 
are  the  results  of  the  subchronic  toxicity 


tests  that  have  been  conducted  with 
chlorfenapyr: 


28-Day  rabbit  dermal NOEL  100  mg/kg  b.wVday 

28^ay  rat  feeding NOEL  <600  ppm  (<71 .6  mg^g  b.w7day) 

2W3ay  mouse  feeding NOEL  <160  ppm  (<32  mg/kg  b.w7day) 

13-Week  rat  dietary  No  observed  adverse  effects  ievei  (NOAEL)  150  ppm  (1 1 .7  mg/kg  b.wyday) 

13-Week  mouse  dietary NOEL  40  ppm  (8.2  mg/kg  b.wyday) 

13-Week  dog  dietary  NOAEL  120  ppm  (42  mg/kg  b.w7day) 


5.  Chronic  toxicity.  Chlorfenapyr  is 
not  oncogenic  in  eidier  Sprague-Dawley 
rats  or  CD-I  mice  and  is  not  likely  to  be 


carcinogenic  in  humans.  The  following 
are  the  results  of  the  chronic  toxicity 


tests  that  have  been  conducted  with 
chlorfenapyr: 


1-Year  neurotoxteity  in  rats hJOEL  60  ppm  (2.6/3.4  mg/kg  b.w7day  M/F) 

1-Year  dog  dietary NOEL  120  ppm  (4.0/4.5  mg/kg  b.w7day  M/F) 

24-Month  rat  dietary  NOEL  for  chronc  effects  60  ppm  (2.9/3.6  mg/kg  b.wVday  M/F) 

NOEL  for  0fKX)genic  effects  600  ppm  (31/37  mg/kg  b.w7day  M/F) 

18-Month  mouse  dietary NOEL  for  chronic  effects  20  ppm  (2.8/3.7  mg/kg  b.w7day  M/F) 

NOEL  for  oncogene  effects  240  ppm  (34.5/44.5  mg/kg  b.wVday  M/F) 


6.  Endocrine  effects.  Collective  organ 
weights  and  histopathological  findings 
from  the  two-generation  rat 
reproduction  study,  as  well  as  bom  the 
subchronic  and  chronic  toxicity  studies 
in  two  or  more  animal  species, 
demonstrate  no  apparent  estrogenic 
effects  or  effects  on  the  endocrine 
system.  There  is  no  information 
available  which  suggests  that 
chlorfenapyr  would  be  associated  with 
endocrine  effects. 


7.  Animal  metabolism.  A  metabolism 
study  was  conducted  in  Sprague- 
Dawley  rats  at  approximately  20  and 
200  mg/kg  b.w.  using  radiolabeled 
chlorfenapyr.  Approximately  65%  of  the 
administered  dose  was  eliminated 
during  the  first  24  hours  (62%  in  feces 
and  3%  in  urine)  and  by  48  hours 
following  dosing,  approximately  85%  of 
the  dose  had  been  excreted  (80%  in 
feces  and  5%  in  urine).  The  absorbed 
chlorfenapyr-related  residues  were 
distributed  throughout  the  body  and 


detected  in  tissues  and  organs  of  all 
treatment  groups.  The  principal  route  of 
elimination  was  via  feces,  mainly  as 
unchanged  parent  plus  minor  N- 
dealkylated,  debrominated,  and 
hydroxylated  oxidation  products. 

The  metabolic  pathway  of 
chlorfenapyr  in  the  laying  hen  and  the 
lactating  goat  was  also  similar  to  that  in 
laboratory  rats. 

8.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  which  needs 
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regulation  in  plant  and  animal 
commodities. 

C.  Aggregate  Exposure 

1.  Dietary  exposure— i.  Food.  The 
potential  dietary  exposure  has  been 
calculated  from  the  tolerance  of 
chlorfenapyr  in/on  cottonseed  at  0.5 
ppm.  This  exposure  assessment  is  based 
on  very  conservative  assumptions, 
namely  100%  of  all  cotton  is  treated 
with  chlorfenapyr  and  that  the  residues 
of  chlorfenapyr  in  cottonseed  are  at  the 
tolerance  level.  As  there  are  no  other 
established  U.S.  permanent  tolerances 
for  chlorfenapyr,  the  only  dietary 
exposure  to  residues  of  chlorfenapyr  in 
or  on  food  will  be  limited  to  residues  in 
cottonseed  meal  and  food  and  feed 
items  derived  from  cottonseed.  As 
cottonseed  meal  is  a  dairy  and  beef 
cattle  feed  item,  a  cold  feeding  study 
with  dairy  cattle  was  conducted.  Since 
this  study  demonstrated  that  measurable 
residues  of  chlorfenapja  may  occur  in 
milk,  meat,  and  meat  by  products, 
appropriate  residue  tolerances  for  these 
items  are  proposed.  The  contribution  of 
all  these  tolerances  to  the  daily 
consumption  uses  less  than  1%  (actual 
0.62%)  of  the  reference  dose  (RfD)  for 
the  overall  U.S.  population  and  less 
than  2%  (actual  1.8%)  and  less  than  1% 
(actual  0.81%)  of  the  RfDs  for  children 
aged  1-6  and  for  non-musing  infants, 
respectively. 

ii.  Drinking  water.  There  is  no 
available  information  about 
chlorfenapyr  exposures  via  levels  in 
drinking  water.  There  is  no  concern  for 
exposure  to  residues  of  chlorfenapyr  in 
drinking  water  because  of  its  extremely 
low-water  solubility  (120  parts  per 
billion  (ppb)  at  25°  C).  Chlorfenapyr  is 
also  immobile  in  soil  and  does  not  leach 
because  it  is  strongly  absorbed  in  all 
common  soil  types.  In  addition,  the 
label  explicitly  prohibits  applications 
near  aquatic  areas.  American  Cyanamid 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
dietary  exposure  to  chlorfenapyr, 
because  dietary  exposure  to  residues  on 
food  will  use  only  a  small  fraction  of  the 
RfD  (including  exposure  of  sensitive 
subpopulations),  and  exposure  through 
drinking  water  is  expected  to  be 
insignificant. 

2.  Non-dietary  exposure.  There  is  no 
available  information  quantifying  non- 
dietary  exposure  to  chlorfenapyr. 
However,  based  on  the  physico- 
chemical  characteristics  of  the 
compound,  the  proposed  use  pattern 
and  available  information  concerning  its 
environmental  fate,  non-dietary 
exposure  is  expected  to  be  negligible. 
The  vapor  pressure  of  chlorfenapyr  is 
less  than  1  x  lO-'millimeters  (mm)  of 


mercury  (Hg);  therefore,  the  potential  for 
non-occupational  exposure  by 
inhalation  is  insignificant.  Moreover, 
the  current  proposed  registration  is  for 
outdoor,  terrestrial  uses  which  severely 
limit  the  potential  for  non-occupational 
exposure. 

D.  Cumulative  Effects 

The  pyrrole  insecticides  represent  a 
new  class  of  chemistry  with  a  imique 
mechanism  of  action.  The  parent 
molecule.  AC303,630  is  a  pro- 
insecticide  which  is  converted  to  the 
active  form,  CL303,268,  via  rapid 
metabolism  by  mixed  function  oxidases 
(MFOs).  The  active  form  uncouples 
oxidative  phosphorylation  in  the  insect 
mitochondria  by  disrupting  the  proton 
gradient  across  the  mitochondrial 
membrane.  The  production  of  adenosine 
triphosphate  (ATP)  is  inhibited 
resulting  in  the  cessation  of  all  cellular 
functions.  Because  of  this  unique 
mechanism  of  action,  American 
Cyanamid  believes  that  it  is  highly 
unlikely  that  toxic  effects  produced  by 
chlorfenapyr  would  be  cumulative  with 
those  of  any  other  pesticide  chemical. 

In  mammals,  there  is  a  lower  titer  of 
MFOs,  and  chlorfenapyr  is  metabolized 
by  different  pathways  (including 
dehalogenation,  oxidation,  and  ring 
hydroxylation)  to  other  polar 
metabolites  without  any  significant 
acciunulation  of  the  potent  uncoupler, 
CL303,268.  In  the  rat,  approximately 
85%  of  the  administered  dose  is 
excreted  in  the  feces  within  48  hours, 
thereby  reducing  the  levels  of 
AC303,630  and  CL303,268  that  are 
capable  of  reaching  the  mitochondria. 
This  differential  metabolism  of 
AC303.630  to  CL303,268  in  insects, 
versus  to  other  polar  metabolites  in 
mammals,  is  responsible  for  the 
selective  insect  toxicity  of  the  pyrroles. 

E.  Safety  Determination 

I.U.S.  population.  The  RfD  of  0.03 
mg/kg  b.w./day  for  the  residues  of 
chlorfenapyr  in  cotton  is  calculated  by 
applying  a  100-fold  safety  factor  to  the 
overall  no  observed  effect  level  (NOEL) 
of  3  mg/kg  b.w./day.  This  NOEL  is 
based  on  the  results  of  the  chronic 
feeding  studies  in  the  rat  and  mouse  and 
the  two-generation  reproduction  study 
in  the  rat  (see  Unit  I.E.2.  of  this 
document).  Therefore,  the  combined 
exposure  for  the  proposed  chlorfenapyr 
tolerances  in  cottonseed,  milk,  and  meat 
(0.0001866  mg/kg  b.w./day)  will  utilize 
approximately  0.62%  of  the  RfD  for  the 
general  U.S.  population. 

2.  Infants  and  children.  The 
theoretical  maximum  residue 
contribution  (TMRC)  in  milk  consumed 
by  a  non-nursing  infant  (<1  year  of  age) 


is  0.0002435  mg/kg  b.w./day.  This  will 
use  less  than  1%  (actual  0.81%)  of  the 
RfD  for  non-nursing  infants.  The  TMRC 
in  milk  consumed  by  a  child  (1-6  years 
of  age)  is  0.0003886  mg/kg  b.w./day. 
The  combined  TMRC  for  the  proposed 
chlorfenapyr  tolerances  in  meat  and 
milk  consumed  by  a  child  1-6  years  of 
age  is  0.0005415  mg/kg  b.w./day,  which 
is  less  than  2%  (actual  1.8%)  of  the  RfD. 
Therefore,  American  Cyanamid  believes 
that  the  results  of  the  toxicology  and 
metabolism  studies  support  both  the 
safety  of  chlorfenapyr  to  himians  based 
on  the  intended  use  as  an  insecticide- 
miticide  on  cotton  and  the  granting  of 
the  requested  tolerances  in  cottonseed, 
milk,  milk  fat  solids,  meat,  and  meat  by- 
products. 

Based  on  the  conservative 
assumptions  used  in  proposing  the 
above  tolerances  and  the  absence  of 
other  non-dietary  routes  of  exposure  to 
chlorfenapyr,  and  since  the  cdculated 
exposiures  are  well  below  100%  of  the 
RfD,  American  Cyanamid  believes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  bom  aggregate 
exposure  to  residues  of  chlorfenapyr, 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures.  American  Cyanamid  believes 
that  the  use  of  a  100-fold  safety  factor 
ensures  an  acceptable  margin  of  safety 
for  both  the  overall  U.  S.  population  as 
well  as  infants  and  children.  American 
Cyanamid  concludes  that  the  toxicology 
data  base  (reproduction/development^ 
and  teratology  studies)  is  complete, 
valid,  and  reliable,  and  therefore  no 
additional  safety  factor  is  needed. 

The  100- fold  margin  of  safety  is 
adequate  to  assure  a  reasonable 
certainty  of  no  harm  to  infants  and 
children  from  the  proposed  use.  As 
stated  earlier,  the  NOEL  is  based  on  the 
effects  observed  in  the  rat  and  mouse 
chronic  oncogenicity  studies,  (reduced 
body  weight  gains,  increased  globulin 
and  cholesterol  values,  and  increased 
liver  weights  in  the  rat  and  reduced 
body  weight  gains  and  vacuolation  of 
white  matter  of  the  mouse  brain),  the  1- 
year  neurotoxicity  study  in  the  rat, 
(reduced  body  weight  gains  and 
vacuolar  myelinopathy  of  the  brain  and 
spinal  cord  that  is  completely  reversible 
following  termination  of  treatment  and 
is  not  associated  with  any  damage  to 
neuronal  cell  bodies  or  axons; 
vacuolation  of  the  white  matter  is  a 
consequence  of  edema  (water)  formation 
between  the  myelin  layers  which  result 
from  the  unrestricted  movement  of  ions 
across  the  cell  membranes)  and  the  two- 
generation  rat  reproduction  study, 
(reduced  body  weight  gains  for  parental 
animals  and  reduced  pup  body  weights 
for  the  Fi  and  F2  litters;  however  no 
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behavioral  changes  were  observed  in 
either  Fi  or  F2  offsprings  in  the  two- 
generation  reproduction  study). 
Moreover,  as  the  NOELs  for  fetal/ 
developmental  toxicity  are  significantly 
higher  than  those  for  matemaJ  toxicity, 
the  results  indicate  that  chlorfenapyr  is 
neither  a  developmental  toxicant  nor  a 
teratogenic  agent  in  either  the  Sprague- 
Dawley  rat  or  New  Zealand  white  rabbit. 
Thus,  there  is  no  reliable  information  to 
indicate  that  there  would  be  a 
variabihty  in  the  sensitivities  of  infants 
and  children  and  adults  to  the  effects  of 
exposure  to  chlorfenapyr. 

Therefore,  a  chronic  dietary  exposure 
analysis  for  the  residues  of  chlorfenapyr 
in  cotton,  meat,  and  milk,  using  the 
"worst  case"  proposed  tolerance-level 
residues,  demonstrates  that  these  levels 
are  well  below  the  RfD  of  0.03  mg/kg 
b.w./day  and  thus  the  proposed  use  of 
chlorfenapyr  is  toxicologically 
supported. 

F.  International  Tolerances 

Section  408(b)(4)  of  the  amended 
FFDCA  requires  EPA  to  determine 
whether  a  maximum  residue  level  has 
been  established  for  the  pesticide 
chemical  by  the  Codex  Alimentarius 
Commission. 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  tolerances/limits 
for  residues  of  chlorfenapyr  in/on 
cottonseed.  Therefore,  a  compatibility 
issue  is  not  relevant  to  the  proposed 
tolerance. 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  (PF-697].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  PubUc 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  estabUshed  for  this 
notice  under  docket  control  numbers 
tPF-697l  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
PubUc  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 


Electronic  comments  can  be  sent" 
directly  to  EPA  at: 
opp-docketOepainail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  The  official  record  for  this 
notice,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing. 

The  official  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
notice. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping. 

Dated:  January  24. 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  97-2466  Filed  2-4-97;  8:45  am] 

BILUNOCOOE  66M-60-F 

[PF-695;  FRL-«584-1] 

Ciba-Geigy  Corporation;  Pesticide 
Tolerance  Petition  Filing 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Filing. 

SUIMIARY:  This  notice  aimounces  the 
refiling  of  a  pesticide  petition  proposing 
the  establishment  of  a  regulation  for 
residues  of  [4-(2,2-difluoro-l,3- 
benzodioxol-4-yl)-lH-pyrTole  3 
carbonitrile]  (fludioxonil)  in  or  on  the 
raw  agricultiu^l  commodity  (RAC) 
potatoes.  The  notice  contains  a 
summary  of  the  petition  prepared  by  the 
petitioner,  Ciba-Geigy  Corporation. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-695],  must  be 
received  on  or  before  March  7, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington,  DC  20460.  In  fwrson.  bring 
comments  to  Rm.  1132.  CM  «2, 1921 
Jefferson  Davis  Hwy.,  ArUngton,  VA 
22202. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 


docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(PF-695].  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  unit  II  of 
this  document.  * 

Lnformation  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1 132  at  the  address 
given  above  from  8:30  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays. 

FOR  FURTHER  INFORMATKM  CONTACT:  By 
mail:  Connie  Welch,  PM  21,  Registration 
Division  (7505C],  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington.  DC  20460.  Office  location, 
telephone  number  and  e-mail  address: 
Rm  227,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
(703)  305-6226,  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
6F4694)  from  Ciba-Geigy  Corporation 
("Ciba").  410  Swing  Road,  Greensboro, 
NC  27401,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a.  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  fungicide,  fludioxonil,  in  or  on  the 
raw  agricultural  commodity  potatoes  at 
0.02  parts  per  million  (ppm). 

The  proposed  analytical  method  is 
Method  AG-597B.  The  Limit  of 
Detection  is  0.5  ng  and  the  Limit  of 
Quantitation  for  potatoes  is  0.01  ppm.  In 
AG-597,  a  subsample  of  potato  substrate 
or  processed  fraction  is  homogenized 
twice  with  90  percent  acetonitrile 
(ACN)/10  percent  water.  Both  extracts 
are  filtered  through  Whatman  2V  and 
Reeve  Angel  802  paper.  A  40-mL 
aliquot  (2-g  equivalent)  is  taken  and  the 
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ACN  is  evaporated  using  rotary 
evaporation.  The  sample  is  diluted  with 
a  satiirated  salt  solution  and  partitioned 
twice  with  methyl  tert-butyl  ether 
(MTBE).  Toluene  is  added  to  the  organic 
phase,  the  MTBE  is  evaporated  and 
hexane  is  added  to  the  sample.  Samples 
are  cleaned  up  on  a  0.5-g  silica  Bond 
Elut  coliunn  that  has  been 
preconditioned  with  10  percent 
isopropyl  alcohol/OO  percent  hexane 
and  rinsed  with  hexane.  The  sample  is 
loaded  onto  the  column  and  CGA- 
173506  is  eluted  with  50  percent  DCM/ 
50  percent  toluene.  The  silica  column 
eluate  is  evaporated  to  dryness.  The 
residue  remaining  is  dissolved  in 
methanol  and  water  and  then  loaded 
onto  a  preconditioned  0.5-g  phenyl 
Bond  Elut  column.  Fludioxonil  is  eluted 
with  acetone.  The  acetone  solution  is 
evaporated  to  dryness,  and  the  residue 
is  dissolved  in  an  appropriate  amount  of 
mobile  phase.  Residues  of  fludioxonil 
are  determined  by  using  an  Amino 
column  with  normal  phase  HPLC  and 
ultraviolet  absorbance  detection  at  268 
nm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  FFDCA  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

I.  Petition  Summary 

1.  Chemical  uses.  Fludioxonil  is  a 
non-systemic,  contact  fungicide  that  is 
being  developed  as  a  seed  treatment  for 
potatoes.  Fludioxonil  provides  high- 
level,  broad-spectrum  activity  against  a 
wide  range  of  seed-borne  and  soil-bome 
diseases  caused  by  Ascomycetes, 
Deuteromycetes  and  Basidiomycetes.  On 
potatoes,  fludioxonil  provides  control  of 
Fusarium  dry  rot  seed  decay. 
Rhizoctonia  stem  canker,  and  silver 
sciu'f.  Fludioxonil  represents  a  new 
class  of  chemistry  with  a  unique  mode 
of  action.  Fludioxonil  is  classified  as  a 
phenylpyrrole  and  is  structurally  related 
to  pyrrolnitrin.  Pyrrolnitrin  is  a 
secondary  metabolite  of  a  soil- 
inhabiting  bacterium  of  the  genus 
Pseudomonas.  It  has  significant  activity 
against  economically  important  soil- 
bome  fungi.  In  European  field  trials 
against  foliar  pathogens,  fludioxonil  was 
highly  effective  against  pathogens 
resistant  or  insensitive  to  other  chemical 
classes  such  as  the  benzimidazoles  and 
dicarboximides. 

2.  Fludioxonil  safety,  a.  Ciba  has 
submitted  over  25  separate  toxicology 
studies  in  support  of  tolerances  for 
fludioxonil.  According  to  Qba, 


fludioxonil  has  a  low  order  of  acute 
toxicity  by  the  oral,  dermal,  and 
inhalation  exposure  routes.  The 
compoimd  is  slightly  irritating  to  the 
eye,  non-irritating  to  skin,  and  is  not  a 
dermal  sensitizer.  It  is  not  a  teratogen 
and  does  not  affect  reproduction  or 
fertility.  The  kidney  and  liver  have  been 
identified  as  target  organs  in  subchronic 
and  chronic  toxicity  studies.  No 
mutagenic  activity  has  been  seen  in 
vivo.  On  September  19, 1996,  the  Health 
Effects  Division  Carcinogenicity  Peer 
Review  Committee  issued  its  finding  on 
fludioxonil.  The  consensus  of  the 
committee  was  that  fludioxonil  should 
be  placed  in  Group  D  -  not  classifiable 
as  to  hiunan  carcinogenicity. 

b.  The  following  mammalian  toxicity 
studies  have  been  conducted  to  support 
the  tolerance  of  fludioxonil: 

i.  The  rat  acute  oral  LD50  is  >5,000 
mg/kg. 

ii.  The  rat  acute  dermal  LDjo  is  >2,000 
mg/kg. 

iii.  The  rat  acute  inhalation  LCjo  is 
>2.6  mg/liter  air. 

iv.  The  primary  eye  irritation  study  in 
the  rabbit  showed  slight  irritation. 

V.  The  primary  dermal  irritation  study 
showed  no  irritation. 

vi.  The  primary  dermal  sensitization 
study  showed  no  sensitization. 

vii.  In  a  28-day  oral  study  in  rats,  the 
no-observed-effect  level  (NOEL)  was  10 
mg/kg/day. 

viii.  In  a  28-day  dermal  study  in  rats, 
the  NOEL  was  40  mg/kg/day. 

ix.  In  a  90-day  subchronic  dietary 
toxicity  study  in  rats,  the  NOEL  was  10 
ppm  based  on  liver  toxicity. 

x.  In  a  90-day  subchronic  dietary 
toxicity  study  in  mice,  the  NOEL  was 
100  ppm  based  on  blue  urine  (a 
metabolite).  The  maximum  tolerated 
dose  was  7,000  ppm. 

xi.  In  a  90-day  oral  toxicity  study  in 
dogs,  the  NOEL  was  200  ppm  based  on 
clinical  observation.  The  maximum 
tolerated  dose  was  clearly  exceeded  at 
15,000  ppm. 

xii.  In  a  1-year  chronic  toxicity  study 
in  dogs,  the  NOEL  was  100  ppm  based 
on  body  weight  effects.  The  maximum 
tolerated  dose  was  8,000  ppm. 
xiii.  Two  18-month  dietary 
oncogenicity  studies  were  performed  in 
mice.  While  a  NOEL  of  1,000  ppm  was 
clearly  established  in  the  first  study,  its 
highest  feeding  level  (3,000  ppm)  did 
not  meet  the  criteria  for  a  maximum 
tolerated  dose. 

xiv.  In  the  second  18-month  study, 
the  maximum  tolerated  dose  was 
determined  to  be  5,000  ppm.  There  were 
no  treatment-related  increases  in 
neoplasia  at  any  dose  level  tested.  In  a 
combined  chronic  toxicity/oncogenicity 
study  in  rats,  the  incidence  of  liver 


tumors  in  top-dose  females  (3,000  ppm) 
was  marginally  higher  than  the  controls. 
The  NOQ.  for  chronic  toxicity  was 
1,000  ppm  in  both  sexes. 

XV.  In  vitro  point  mutation  test:  Ames 
assay  -  negative;  Chinese  hamster  V79 
cells  -  negative;  hepatocyte  DNA  repair 
-  negative. 

xvi.  In  vitro  chromosome  test:  Chinese 
hamster  ovary  cells  -  clastogenic  effects 
and  polyploidy  at  or  near  precipitating 
concentration. 

xvii.  In  vivo  mutagenicity  test:  rat 
hepatocjrte  micronucleus  -  negative; 
mouse  bone  marrow  -  negative; 
cytogenetic  test  on  Chinese  hamster 
bone  marrow  -  negative;  mouse 
dominant  lethal  -  negative. 

xviii.  In  a  teratology  study  in  rats, 
fludioxonil  was  not  teratogenic  at  doses 
up  to  1,000  mg/kg.  The  maternal  NOEL 
was  100  mg/kg,  while  the  NOEL  in  the 
fetus  was  1,000  mg/kg. 

xix.  In  a  teratology  study  in  rabbits, 
fludioxonil  was  not  teratogenic  at  doses 
up  to  300  mg/kg.  The  maternal  and  fetal 
NOELs  were  10  mg/kg  and  300  mg/kg, 
respectively. 

XX.  In  a  multigeneration  reproduction 
study,  fludioxonil  had  no  adverse 
effects  on  the  reproductive  performance 
of  the  rat  at  doses  up  to  3,000  ppm. 
Fetal  effects  (reductions  in  pup  body 
weights)  were  observed  oiily  at  3,000 
ppm,  a  dose  level  at  which  there  were 
maternal  toxic  effects.  The  NOEL  was 
300  ppm. 

3.  Threshold  effects —  a.  chronic 
effects.  Based  on  the  available  chronic 
toxicity  data,  Ciba  believes  that  the 
Reference  Dose  (RfD)  for  fludioxonil  is 
0.025  mg/kg/day.  This  RfD  is  based  on 
a  1-year  feeding  study  in  dogs  with  a 
NOEL  of  2.5  mg/kg/day  (100  ppm)  and 
an  uncertainty  factor  of  100.  No 
additional  modifying  factor  for  the 
nature  of  effects  was  judged  to  be 
necessary  as  body  weight  was  the  most 
sensitive  indicator  of  toxicity  in  that 
study. 

b.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data,  EPA  has 
determined  that  fludioxonil  does  not 
pose  any  acute  dietary  risks.  The  lowest 
NOEL  in  a  short  term  exposure  scenario, 
identified  as  10  mg/kg  in  the  rabbit 
teratology  study,  is  actually  higher  than 
the  chronic  NOEL  (see  above).  Ciba- 
anticipates  that  the  margin  of  exposure 
would  be  in  the  thousands  for  any 
population  group  (margins  of  exposure 
of  100  or  more  are  considered 
satisfactory). 

4.  Non-inreshold  effects.  Using  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  on  September  24, 
1986  (51  FR  33992),  the  USEPA  has 
classified  fludioxonil  in  group  D  for 
carcinogenicity.  The  compound  was 
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tested  in  two  mouse  oncogenicity 
studies  and  a  24-month  rat  chronic 
study.  Dosage  levels  in  both  the  mouse 
and  the  rat  studies  were  adequate  for 
identifying  cancer  risk. 

5.  Aggregate  exposure.  For  piuposes 
of  assessing  the  potential  dietary 
exposure  under  the  proposed  tolerance, 
Ciba  has  estimated  aggregate  exposure 
based  on  the  tolerance  level  of  0.02  ppm 
in  or  on  the  RAC  potatoes  (potato 
tubers).  This  is  a  worse  case  estimate  of 
dietary  exposure  since  it  is  assumed  that 
100  percent  of  all  crops  for  which 
tolerances  are  established  are  treated 
and  that  pesticide  residues  are  present 
at  the  tolerance  levels. 

Fludioxonil's  current  registered  use 
for  seed  treatment  on  com  and  sorghimi 
seeds  does  not  contribute  to  dietary 
exposure  because  there  are  no 
detectable  residues.  EPA  has  ruled  that 
these  uses  are  food  uses  not  requiring 
tolerances.  For  potato  seed  treatment, 
the  use  described  in  this  petition,  a 
residue  tolerance  level  of  0.02  ppm  is 
being  proposed  although  the  bluest 
actual  level  seen  in  field  trials  is  around 
0.01  ppm.  In  conducting  this  exposure 
assessment,  very  conservative 
assumptions — 100  percent  of  potatoes 
will  contain  fludioxonil  residues  and 
those  residues  would  be  at  the  level  of 
the  tolerance — have  been  used,  resulting 
in  an  overestimate  of  himian  exposure. 

Exposures  of  the  general  population 
to  residues  of  this  pesticide  from  other 
potential  sources,  drinking  water  and 
other  non-occupational  sources,  Ciba 
considers  to  be  unlikely.  The  movement 
of  fludioxonil  into  groundwater  is 
highly  unlikely.  The  EPA  has  not 
established  a  Maximiun  Contaminant 
Level  for  residues  of  fludioxonil  in 
drinking  water.  Non-occupational 
exposure  for  fludioxonil  has  not  been 
calculated  since  the  current  registration 
for  fludioxonil  is  limited  to  commercial 
crop  production.  Since  the  chemical  is 
not  used  in  or  around  the  home,  Ciba 
considers  the  potential  for  non- 
occupational exposure  to  the  general 
population  to  be  non-existent. 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  Ciba  is  unaware  of  any 
reliable  information  that  indicates  that 
toxic  effects  produced  by  fludioxonil 
would  be  cumulative  v^th  those  of  any 
other  chemical  compoimds. 
Consequently,  Qba  is  considering  only 
the  potential  risks  of  fludioxonil  in  its 
aggregate  exposure  assessment. 

6.  Determination  of  safety  for  U.S. 
population.  Using  the  conservative 
exposure  assimiptions  described  above 
and  based  on  the  completeness  and 
reUability  of  the  toxicity  data  base  for 
fludioxonil,  Ciba  has  calculated 


aggr^ate  exposure  levels  for  this 
chemical.  The  calculation  shows  that 
only  0.09  percent  of  the  RfD  will  be 
utilized  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Ciba  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  fludioxonil  residues. 

7.  Determination  of  safety  for  infants 
and  children.  Developmental  toxicity 
(decreased  pup  weight)  was  observed  in 
the  2-generation  rat  reproduction  study 
at  a  maternally  toxic  dose.  The  NOEL 
for  this  effect  was  established  at  30  mg/ 
kg  (300  ppm).  This  finding  is  judged  to 
be  a  nonspecific,  secondary  e^ect  of 
maternal  toxicity.  No  developmental 
toxicity  was  observed  at  all  in  any  of  the 
teratology  studies  conducted.  Ciba 
concludes  that  infants  and  children  are 
not  uniquely  sensitive  to  fludioxonil. 

Using  the  same  conservative  exposure 
assumptions  used  for  the  determination 
in  the  general  population,  Ciba  has 
concluded  that  the  percentage  of  the 
RfD  that  will  be  utilized  by  aggregate 
exposure  to  residues  of  fludioxonil  is 
0.03  percent  for  nursing  infants  less 
than  1  year  old,  0.11  percent  for  non- 
nursing  infants,  0.18  percent  for 
children  1  to  6  years  old,  and  0.13 
percent  for  children  7  to  12  years  old. 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  base 
and  the  conservative  exposure 
assessment,  Ciba  concludes  that  there  is 
reasonable  certainty  that  no  hann  will 
result  to  infants  and  children  from 
aggregate  exposure  to  fludioxonil 
residues. 

8.  Estrogenic  effects.  No  specific  tests 
have  been  conducted  with  fludioxonil 
to  determine  whether  the  pesticide  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects. 

9.  Chemical  residues.  The  nature  of 
the  residde  is  adequately  understood  in 
animals  and  plants.  The  metabolism  of 
fludioxonil  in  plants  has  been 
characterized  in  potatoes,  rice,  and 
spring  wheat.  Residues  of  fludioxonil  do 
not  concentrate  in  processed 
commodities.  There  are  no  Codex 
maximum  residue  levels  established  for 
residues  of  fludioxonil  on  potatoes.  Ciba 
has  submitted  a  practical  analytical 
method  for  detecting  and  measuring 
levels  of  fludioxonil  in  or  on  food  with 
the  limit  of  quantitation  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  the  proposed 


tolerances.  EPA  vnll  provide 
information  on  this  method  to  FDA.  The 
method  is  available  to  anyone  who  is 
interested  in  pesticide  residue 
enforcement  from  the  Field  Operations 
Division,  Office  of  Pesticide  Programs. 

This  petition  is  supported  by  23  field 
residue  tests  where  fludioxonil,  in  the 
form  of  Maxim  T  Potato  Seed  Protectant, 
was  applied  to  potato  seed  pieces.  These 
trials  indicate  that  the  maximum 
residue  of  fludioxonil  will  be  at  or 
below  0.011  ppm  at  the  0.7X  rate  of 
1.75g  a.i./lOO  kg.  A  tolerance  of  0.02 
ppm  is  proposed  for  raw  agricultural 
commodities  (tubers)  of  potatoes. 

No  residues  greater  than  or  equal  to 
0.01  ppm  were  detected  in  the  tubers 
before  processing,  in  peeled  and  rinsed 
potatoes,  sliced  and  peeled  potatoes, 
potato  chips,  or  potato  granules  from 
field  trials  conducted  in  Michigan  and 
North  Dakota. 

The  results  from  all  four  processed 
field  trials  indicate  that  residues  in 
potato  processing  waste  (wet  peel  and 
trimmings)  and  potato  culls  will  not 
exceed  the  tolerance  established  for 
potato  tubers. 

Based  on  the  results  of  rotational  crop 
studies.  Ciba  proposes  a  1-year 
restriction  on  rotation  to  crops  other 
than  leafy  vegetables,  root  and  tuber 
vegetables,  and  registered  crops 
(potatoes,  com,  and  sorghum). 

Using  the  worst  case  meoretical  diet 
for  beef  and  dairy  cattle,  no  detectable 
residues  would  be  expected  in  tissues  or 
milk.  Processed  potato  products  are  not 
fed  to  poultry.  Therefore,  there  is  no 
need  for  tolerances  in  meat,  milk  or 
eggs. 

10.  Environmental  fate.  Since  the 
Agency  classifies  seed  treatment  uses  as 
"Indoor,"  the  only  environmental  fate 
data  requirement  is  hydrolysis. 
Fludioxonil  is  hydrolytically  stable  in 
solution  at  25'>C  at  pH  5,  7,  or  9.  At  pH 
1  and  13,  fludioxonil  is  extensively 
degraded. 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
number  [PF-6951. 

A  record  has  been  established  for  this 
notice  under  docket  numbers  [PF-695) 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  6:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
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Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
document. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  22. 1997. 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-2711  Filed  2-4-97;  8:45  am] 
fwiiHft  cooc  mo  no  r 

[Pf-486:  FRL-«584-2} 

aba-Geigy  Corporation;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

StJMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  establishment  of  a  regulation  for 
residues  of  cyprodinil  in  or  on  members 
of  the  stone  fruit  crop  grouping  under 
an  experimental  use  permit  (EUP).  This 
notice  contains  a  summary  prepared  by 
the  petitioner,  Qba-Geigy  Corporation. 
DATES:  Comments,  identified  by  the 
docket  number  [PF-6961,  must  be 
received  on  or  before  March  7, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 


Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  wall  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
lPF-696].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  below  in  this  dociunent. 

Information  submitted  as  comments 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI).  No  CBI 
should  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail.  Connie  Welch,  Product  Manager 
(PM)  21.  Registi^tion  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  227,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6226;  e-mail: 
welch.connie@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
5G4553  fit)m  Qba  Crop  Protection, 
Ciba-Geigy  Corporation  ("Ciba"),  P.O. 
Box  18300,  Greensboro,  NC  27419, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act  (FFDCA),  21  U.S.C  346a,  to  amend 
40  CFR  part  180  by  estabhshing  a 
temporary  tolerance  for  residues  of  the 
fungicide  cyprodinil  (4-cyclopropyl-6- 
methyl-N-phenyl-2-pyrimidinamine)  in 
or  on  the  agricultural  commodities  for 
the  stone  firuit  crop  grouping  at  2.0  ppm. 
The  proposed  analytical  method  is  by 
high  performance  hquid 
chromatography  with  UV  detection. 


EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (Pub.  L. 
104-170),  Ciba  included  in  the  petition 
a  summary  of  the  petition  and 
authorization  for  the  siunmary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Ciba; 
EPA  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3),  EPA  is  including  the 
siunmary  as  a  part  of  this  notice  of 
filing.  EPA  has  made  minor  edits  to  the 
summary  for  the  piupose  of  clarity. 

I.  Petition  Summary 

A.  Cyprodinil  Uses 

Cyprodinil  is  the  first  fungicide  in  a 
new  chemical  class  known  as  the 
anilinopyrimidine  and  is  active  against 
important  Monilinia  diseases  of  stone 
inut  when  applied  at  rates  of  0.25  to  0.5 
lb  active  ingredient  per  acre.  Cyprodinil 
has  a  unique  mode  of  action  which 
controls  pathogens  resistant  to  other 
chemical  classes  of  fungicides. 

B.  Metabolism  and  Analytical  Method 

1.  Metabolism.  Qba  believes  the 
metabolism  of  cyprodinil  has  been  well 
characterized  in  plants  and  animals. 
The  metabolism  profile  supports  the  use 
of  an  analytical  enforcement  method 
that  accounts  for  parent  cyprodinil. 

2.  Analytical  methodology.  Ciba  has 
submitted  a  practical  analytical  method 
involving  extraction,  filtration,  and 
solid  phase  cleanup  of  samples  vnth 
analysis  by  HPLC  and  UV.  The  Umits  of 
quantitation  (LOQ)  for  fruit  is  0.02  ppm. 

C.  Magnitude  of  Residue 

This  petition  is  supported  by  field 
residue  trials  conducted  on 
representative  members  of  the  Stone 
Fruit  Crop  Grouping.  All  samples  were 
analyzed  for  parent  residues  of 
cyprodinil.  In  stone  fruit,  maximum 
residues  ranged  from  0.82  ppm  to  1.7 
ppm.  A  temporary  tolerance  of  2.0  ppm 
has  been  proposed  for  the  Stone  Fruit 
Crop  Grouping  under  this  EUP.  Since 
stone  fruit  commodities  are  not  fed  to 
animals,  potential  transfer  of  cyprodinil 
into  milk  and  meat  is  not  anticipated 
and  tolerances  in  milk,  meat,  poultry, 
and  eggs  are  not  required. 
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D.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximiun 
residue  levels  (MRLs)  established  for 
residues  of  cyprodinil  in  or  on  raw 
agricultural  commodities. 

E.  Toxicological  Profile  of  Cyprodinil 

The  following  mammilian  toxicity 
studies  have  been  conducted  to  support 
the  tolerances  of  cyprodinil: 

A  rat  acute  oral  study  for  cyprodinil 
with  a  LDso  of  2,796  mg/kg.  A  rat  acute 
dermal  study  for  cyprodinil  with  a  LDjo 
>2,000  mg/kg. 

A  rat  inhalation  study  for  cyprodinil 
with  a  LCso  >l-2  mg/liter  air. 

A  primary  eye  irritation  study  in 
rabbits  showing  cyprodinil  as  minimally 
irritating. 

A  primary  dermal  irritation  study  in 
rabbits  showing  cyprodinil  as  slightly 
irritating. 

A  skin  sensitization  study  in  guinea 
pigs  showing  cyprodinil  as  a  weak 
sensitizer. 

A  2&-day  dermal  study  in  the  rat  with 
a  No-Observed  Effect  Level  (NOEL)  of  5 
mgAcg  based  on  clinical  signs. 

A  90-day  feeding  study  in  the  dog 
with  a  NOEL  of  1.500  ppm  (37.5  m^kg) 
based  on  reduced  food  intake  and  body 
weight. 

A  90-day  feeding  study  in  the  mouse 
with  a  NOEL  of  500  ppm  (75  mg/kg) 
based  on  liver  histologic  changes. 

A  90-day  feeding  study  in  the  rat 
with  a  NOEL  of  50  ppm  (5  mg/kg)  based 
on  hematologic  and  histologic  findings. 

A  12-Hnonth  feeding  study  in  the  dog 
with  a  NOEL  of  2,500  ppm  (62.5  mg/kg) 
based  on  liver  histologic  changes. 

An  18-month  oncogenicity  feeding 
study  in  the  mouse  with  a  NOEL  of 
2,000  ppm  (300  mg/kg).  The  MTD  was 
5,000  ppm  based  on  reduction  in  body 
weight  gain  and  no  evidence  of 
oncogenicity  was  seen. 

A  24-ffionth  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  a 
NOEL  of  75  ppm  (3.75  mg/kg)  based  on 
hematologic  and  histologic  findings. 
The  MTD  was  2,000  ppm  based  on  liver 
histopathology  and  no  evidence  of 
oncogenicity  was  seen.  An  oral 
teratology  study  in  the  rat  with  a 
maternal  NOEL  of  200  mg/kg  based  on 
reductions  in  body  weight  gain  and  food 
consumption  and  a  feted  NOEL  of  200 
mg/kg  based  on  decreased  pup  weight 
and  delayed  skeletal  growth  at  1,000 
mg/kg.  An  oral  teratology  study  in  the 
rabbit  with  a  maternal  NOEL  of  150  mg/ 
kg  based  on  reduction  in  body  weight 
gain  and  a  fetal  NOEL  of  400  mg/kg 
based  on  the  absence  of  any  feted  effiects. 

A  2-generation  reproduction  study  in 
the  rat  with  a  systemic  NOEL  of  100 


ppm  and  a  fetal  NOEL  of  1,000  ppm 
(100  mg/kg). 

A  slight  decrease  in  pup  weight  at 
birth  and  subsequent  body  weight  gain 
during  the  lactation  phase  was  observed 
only  at  the  maternally  toxic  dose  of 
4,000  ppm  without  any  effiects  on 
reproduction  and  fertility. 

In  vitro  gene  mutation  test:  Ames 
assay  -  negative;  Chinese  hamster  V79 
cell  test  -  negative;  rat  hepatocyte  DNA 
repair  test  -  negative. 

In  vitro  chromosome  test:  Chinese 
hamster  ovary  cell  cytogenetic  test  - 
negative.  In  vivo  mutagenicity  test: 
mouse  bone  marrow  test  -  negative. 

F.  Threshold  Effects 

1.  Chronic  effects.  Based  on  the 
available  chronic  toxicity  data,  Ciba 
believes  the  Reference  Dose  (RfD)  for 
cyprodinil  is  0.0375  mg/kg/day.  This 
RfD  is  based  on  a  2-year  feeding  study 
in  rats  with  a  NOEL  of  3.75  mg^g/day 
(75  ppm)  and  an  uncertainty  factor  of 
100.  54o  additional  modifying  factor  for 
the  nature  of  effects  was  judged  to  be 
necessary  as  liver  sinusoidal  dilatation 
was  the  most  sensitive  indicator  of 
toxicity  in  that  study. 

2.  Acute  toxicity.  The  risk  from  acute 
dietary  exposure  to  cyprodinil  is 
considered  to  be  very  low.  The  lowest 
NOEL  in  a  short-term  exposiue  scenario, 
identified  as  150  mg/kg  in  the  rabbit 
teratology  study,  is  40-fold  higher  than 
the  chronic  NOEL.  Since  chronic 
exposiue  assessment  did  not  result  in 
any  margin  of  exposiue  (MOE)  less  than 
400  for  even  the  most  impacted 
population  subgroup,  Gba  believes  the 
MOE  is  greater  than  100  for  any 
population  subgroups;  EPA  considers 
margins  of  exposure  of  100  or  more  as 
satisfactory. 

G.  Non-threshold  Effects 

Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  Ciba  beUeves 
cyprodinil  to  be  in  Group  "E"(  no 
evidence  of  carcinogenicity).  There  was 
no  evidence  of  carcinogenicity  in  an  18- 
month  feed  study  in  mice  and  a  24- 
month  feeding  in  rats.  Dosage  levels  in 
both  the  mouse  and  the  rat  studies  were 
adequate  for  identifying  a  cancer  risk. 

H.  Aggregate  Exposure 

1.  Dietary  exposure.  For  the  purposes 
of  assessing  the  potential  dietary 
exposure  imder  the  proposed  temporary 
tolerance,  Ciba  has  estimated  aggregate 
exposure  based  upon  the  Theoretical 
Maximum  Residue  Concentration 
(TMRC)  from  the  requested  tolerance  for 
members  of  the  Stone  Fruit  Crop 
Grouping  at  2.0  ppm.  The  TMRC  is  a 
"worst  case"  estimate  of  dietary 


exposure  since  it  assiunes  100  percent 
of  all  crops  for  which  tolerances  are 
established  are  treated  and  that 
pesticide  residues  are  at  the  tolerance 
levels.  In  conducting  this  exposure 
assessment,  Qba  has  made  very 
conservative  assumptions  — 100 
percent  of  all  stone  fruit  commodities 
will  contain  cyprodinil  residues  at 
tolerance  levels  —  which  result  in  an 
overestimate  of  human  exposure.  Ciba 
has  also  calculated  aggregate  exposure 
based  upon  the  scale  of  the  requested 
950-acre  EUP.  It  is  estimated  that  a 
maximum  of  0.25  percent  of  the  stone 
fruit  market  would  receive  applications 
of  cyprodinil  under  this  EUP  and  that 
dietary  exposure  would  be 
proportionately  less  than  under  the 
"worst  case"  assumptions  given  above. 

2.  Drinking  water  exposure. 
Cyprodinil  is  rapidly  degraded  in  the 
environment  via  photolysis  and 
microbial  degradation;  aqueous  and  soil 
photolysis  half  lives  for  cyprodinil  are 
12  days  and  67  days,  respectively.  The 
aerobic  metabolism  half  life  is  25  days 
and  the  leaching  potential  for  cyprodinil 
is  low  (K«=  =  1.550  to  2.030).  Based  on 
these  data,  Ciba  does  not  anticipate 
exposure  to  residue  of  cyprodinil  in 
drinking  water. 

3.  Non-dietary  exposure.  Ciba  believes 
that  the  potential  for  non-occupational 
exposure  to  the  general  public  is 
uidikely  except  for  potential  residues  in 
food  crops  discussed  above.  The 
proposed  uses  for  cyprodinil  are  for 
agricultural  crops  and  the  product  is  not 
used  residentially  in  or  around  the 
home. 

Gba  believes  that  consideration  of  a 
common  mechanism  of  toxicity  is  not 
appropriate  at  this  time  since  there  is  no 
information  to  indicate  that  toxic  effects 
produced  by  cyprodinil  would  be 
cumulative  with  those  of  any  other 
chemicals.  Consequently,  Ciba  is 
considering  only  the  potential  exposure 
to  cyprodinil  in  its  aggregate  risk 
assessment. 

/.  Safety  To  the  U.S.  Population 

Reference  dose.  Using  the 
conservative  exposure  assumptions 
described  above  (100  percent  stone  fruit 
acres  treated  and  tolerance  level 
residues)  and  based  on  the 
completeness  and  reliabiUty  of  the 
toxicity  data  base  for  cyprodinil,  Ciba 
has  calculated  aggregate  exposiue  levels 
for  this  chemical.  Based  on  chronic 
toxicity  endpoints,  only  2  percent  of  the 
RfD  will  be  utilized  for  the  U.S.  general 
population.  Under  the  scale  of  this  EUP 
(0.25  percent  stone  firut  acres  treated)  it 
is  estimated  that  only  0.005  percent  of 
the  RfD  will  be  utilized  for  the  U.S. 
general  population.  EPA  usually  has  no 
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concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  huinian  health.  Ciba  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  cyprodinil  residues. 

/.  Safety  to  Infants  and  Children 

Developmental  delays  (reduced  pup 
weight  and  ossification)  were  observed 
in  the  rat  teratology  study  and  2- 
generation  rat  reproduction  study  at 
maternally  toxic  doses.  The  lowest 
NOEL  for  this  effect  was  established  in 
the  2-generation  study  at  100  mg/kg 
(1.000  ppm).  The  finding  is  judged  to  be 
a  nonspecific,  secondary  effect  of 
maternal  toxicity.  No  developmental 
toxicity  was  observed  in  the  rabbit 
teratology  study. 

Reference  dose.  Using  the  same 
conservative  exposure  assumptions  as 
employed  for  the  determination  in  the 
general  population  (100  percent  stone 
fruit  acres  treated  and  tolerance  level 
residues),  Ciba  has  calculated  the 
utilization  of  RfD  by  aggregate  exposure 
to  residues  of  cyprodinil  to  be  9  percent 
for  nursing  infants  less  iban  1  year  old, 
17  percent  for  non-nursing  infants  less 
than  1  year  old,  4  percent  for  children 
1  to  6  years  old,  and  3  percent  for 
children  7  to  12  years  old.  Under  the 
scale  of  this  EUP  (0.25  percent  stone 
fruit  acre  treated)  the  utilization  of  RfD 
by  aggregate  exposure  to  residues  of 
C3rprodinil  is  estimated  to  be  0.023 
percent  for  nursing  in&nts  less  than  1 
year  old,  0.043  percent  for  non-nursing 
infiants  less  than  1  year  old.  0.011 
percent  for  children  1  to  6  years  old, 
and  0.007  percent  for  children  7  to  12 
years  old.  Ciba  believes  that  under  the 
worst  case  assiunptions  which 
overestimate  exposure  to  infiants  and 
children,  there  is  a  reasonable  certainty 
that  no  harm  will  result  to  infiants  and 
children  frt>m  aggregate  exposiue  to 
cyprodinil  residues.  Under  the  scale  of 
this  EUP  resultant  exposure  will  be 
proportionately  less. 

K.  Estrogenic  Effects 

Cyprodinil  does  not  belong  to  a  class 
of  chemicab  known  or  suspected  of 
having  adverse  effects  on  the  endocrine 
system.  Developmental  toxicity  studies 
in  rats  and  rabbits  and  a  reproduction 
study  in  rats  gave  no  indication  that 
cyprodinil  might  have  any  effects  on 
endocrine  function  related  to 
development  and  reproduction.  The 
chronic  studies  also  showed  no 
evidence  of  a  long-term  effect  related  to 
the  endocrine  system. 


n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  [PF-696].  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  Public 
Response  and  Program  Resoiuces 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  imder  docket  control  number 
(PF-6961  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  frt>m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resoiut:es 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketdepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
ADDRESSES  at  the  beginning  of  this 
docimient. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  proceduire. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  22. 1997. 

Stephen  L.  lohnMm. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

(FR  Doc.  97-2468  Filed  1-4-97;  8:45  am] 
aajjNG  cooc  «M-ao-F 


[OPP-181031;  FRL  5584-3] 

Azoxystrobin;  Receipt  of  Application 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

summary:  EPA  has  received  a  specific 
exemption  request  from  the  Louisiana 
Department  of  Agriculture  and  Forestry 
(hereafter  referred  to  as  the 
"Applicant")  to  use  the  pesticide 
azoxystrobin  (CAS  131860-33-8)  to 
treat  up  to  85,000  acres  of  rice  to  control 
benomyl-resistant  rice  panicle  blast  and 
sheath  blight.  The  Applicant  proposes 
the  use  of  a  new  chemical;  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soliciting  public  comment  before 
making  the  decision  whether  or  not  to 
grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  February  20, 1997, 
ADDRESSES:  Three  copies  of  written 
conunents,  bearing  the  identification 
notation  "OPP-181031,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
conunents  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  niunber 
(OPP-181031].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
conunents  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  docxmient. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
pari  or  all  of  that  information  as  CBL 
tnformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
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confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132,  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
fi-om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Floor  6, 
Crystal  Station  #1,  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8326;  e-mail: 

pemberton.libby€)epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may. 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  azoxystrobin 
on  rice  to  control  rice  panicle  blast  and 
sheath  bhght.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

The  Applicant  states  that  widespread 
use  of  benomyl  has  reportedly  resulted 
in  the  development  of  pathogen 
resistance  to  the  chemical  and 
consequent  loss  of  benomyl  as  a 
chemical  disease  management  measure 
in  some  crop  production  areas.  Benomyl 
is  the  only  recommended  fungicide  for 
blast  and  has  not  been  effective 
consistently  nor  is  it  an  effective 
treatment  for  severe  blast  occurrences. 
Data  show  that  azoxystrobin  is  effective 
for  controlling  blast.  Although  sheath 
blight  is  considered  the  most  important 
rice  disease  in  Louisiana,  rice  blast  may 
be  more  severe  in  individual  fields. 
Yield  losses  of  80  percent  have  been 
experienced  in  individual  fields  planted 
to  susceptible  varieties.  The  Applicant 
estimates  that  treating  the  requested 
85,000  acres  of  rice  would  prevent 
losses  of  at  least  1,000  lb/acre  that 
would  be  valued  at  S92  per  acre,  or  $7.8 
milhon  for  the  entire  acreage. 

The  Applicant  proposes  to  apply 
azoxystrobin,  manufactured  by  Zeneca 
Ag  Products,  as  Quadris,  at  a  maximum 
rate  of  0.3  lbs.  active  ingredeint  (a.i.)  [6 
oz.  of  product!  per  acre  by  ground  or  air, 
with  a  maximum  of  two  applications 
per  season.  A  28-day  PHI  will  be 
observed.  Use  under  this  exemption 
could  potentially  amount  to  a  maximum 
51,000  lbs.  of  azoxystrobin. 


This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  the  use  of  a  new  chemical. 
Such  notice  provides  for  opportunity  for 
public  comment  on  the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
181031]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  conunents  can  be  sent 
directly  to  EPA  at: 

opp-docket®epamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
conunents  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  pap>er  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Louisiana  Department  of  Agriculture 
and  Forestry. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  January  21. 1997. 

St^hen  L.  lohnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  97-2497  Filed  2-4-97;  8:45  am] 
BH.UNGCOOE  tStOSO-f 


[OPP-181030:  FRL  5583-2] 

Cymoxanil,  ProfMNnocarto 
Hydrochloride  and  Dimathomorph; 
Receipt  of  Applications  for  Emergancy 
Exemptions,  Solicitation  of  Public 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  received  sp>ecific 
exemption  requests  from  the  New  York 
State  Department  of  Environmental 
Conservation  (hereafter  referred  to  as 
the  "AppUcant")  to  use  the  pesticides 
cymoxanil  (CAS  57966-95-7), 
propamocarb  hydrochloride  (CAS 
25606-41-1)  and  dimethomorph  (CAS 
110488-70-5)  to  treat  potentially  up  to 
30.000  acres  of  potatoes  to  control 
immigrant  strains  of  late  blight  which 
are  resistant  to  historically  used  control 
materials.  The  Applicant  proposes  the 
use  of  either  new  (unregistered) 
chemicals  or  the  first  food  use  of  an 
active  ingredient  therefore,  in 
accordance  with  40  CFR  166.24,  EPA  is 
soUciting  public  comment  before 
'  making  the  decision  whether  or  not  to 
grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  February  20. 1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181030,"  should  be 
submitted  by  mail  to:  Public  Response 
and  Program  Resource  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  Ciystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketdepamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(OPP-181030].  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
onUne  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 
below  in  this  document. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
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part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  No.  2.  1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton.  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Floor  6. 
Crystal  Station  #1.  2800  Jefferson  Davis 
Highway,  Arlington,  VA,  (703)  308- 
8326;  e-mail: 

pemberton.libbydepamail.epa.gov. 
SUPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  specific 
exemptions  for  the  use  of  cymoxanil, 
propamocarb  hydrochloride,  and/or 
dimethomorph  on  potatoes  to  control 
late  bhght.  Information  in  accordance 
with  40  CFR  part  166  was  submitted  as 
part  of  this  request. 

Recent  failures  to  control  late  blight  in 
potatoes  as  well  as  tomatoes  with  the 
registered  fungicides,  have  been  caused 
almost  exclusively  by  immigrant  strains 
of  late  blight  Phytophthora  infestans, 
which  are  resistant  to  the  control  of 
choice,  metalaxyl.  Before  the  immigrant 
strains  of  late  bhght  arrived,  all  of  the 
strains  in  the  U.S.  were  previously 
controlled  by  treatment  with  metalaxyl. 
The  Applicant  states  that  presently, 
there  are  no  fungicides  registered  in  the 
U.S.  that  will  provide  adequate  control 
of  the  immigrant  strains  of  late  blight. 
The  Applicant  states  that  each  of  these 
requested  chemicals  has  been  shown  to 
be  effective  against  these  strains  of  late 
blight.  Each  active  ingredient  holds 
current  registrations  throughout  many 
European  countries  for  control  of  this 
disease.  The  Applicant  indicates  that  at 
least  a  40  percent  yield  reduction  is 
expected  based  on  the  current 
infestation.  Net  revenues  are  expected  to 
be  reduced  by  over  $27  milUon  for  the 


affected  acreage  without  the  use  of  these 
requested  chemicals. 

Specific  exemptions  for  use  of  one  or 
more  of  these  chemicals  on  potatoes 
were  issued  to  22  states  in  1995.  An 
additional  request  is  cxirrently  pending, 
bringing  the  total  potential  potato 
acreage  treated  under  these  requests  to 
885,010.  Specific  exemption  requests  for 
use  of  one  or  more  of  these  chemicals 
on  tomatoes  have  either  been  authorized 
or  are  pending  for  three  states  involving 
66,500  acres.  It  is  presumed  that  a 
similar  number  of  states  will  be 
requesting  each  of  these  uses  for  the 
1997  season. 

The  Applicant  proposes  to  apply 
propamocarb  hydrochloride, 
manufactured  by  AgrEvo  USA 
Company,  as  Tattoo  C.  at  a  maximum 
rate  of  0.9  lbs.  active  ingredient  (a.i.) 
[2.3  lbs.  of  product]  per  acre  by  ground 
or  air.  with  a  maximum  of  5 
appUcations  per  season.  A  14-day  PHI 
will  be  observed.  Use  under  this 
exemption  could  potentially  amoimt  to 
a  maximum  134.000  lbs.  of 
propamocarb  hydrochloride. 

Tne  Applicant  proposes  to  apply 
cymoxanil,  manufactured  by  E.I.  du 
Pont  de  Nemours  and  Company,  as 
Curzate  M-8,  at  a  maximum  rate  of  0.12 
lbs.  a.i.,  (1.5  lbs.  of  product)  per  acre,  by 
ground  or  air,  with  a  maximum  of  7 
applications  per  season  and  a  14-day 
PHI.  Use  under  this  exemption  could 
potentially  amount  to  a  maximimi 
25.200  lbs.  of  cymoxanil. 

The  Applicant  proposes  to  apply 
dimethomorph  at  a  maximum  rate  of  0.2 
lbs.  a.i..  (2.25  lb.  of  product)  per  acre, 
by  ground  or  air.  with  a  maximum  of  5 
applications  per  season  and  a  14-day 
PHI.  Use  imder  this  exemption  could 
potentially  amount  to  a  maximum 
30,375  lbs  of  dimethomorph. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  appUcations. 
The  regulations  governing  section  18 
require  publication  of  a  notice  of  receipt 
of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e..  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide)  or  the  first  food  use  of  an 
active  ingredient.  Such  notice  provides 
for  opportimity  for  public  comment  on 
the  application. 

A  record  has  been  established  for  this 
notice  under  docket  number  [OPP- 
181030]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  public 


record  is  located  in  Room  1132  of  the 
PubUc  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA. 

Electronic  comm^its  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemptions  requested  by  the 
New  York  State  Department  of 
Environmental  Conservation. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Crisis  exemptions. 

Dated:  )anuary  21, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  97-2498  Filed  2-4-97;  8:45  am) 
BtLUNQ  COOe  a860-80-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banlts  or 
Banit  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  20, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Randolph  S.  Miles,  AnXioch, 
Illinois;  to  retain  35.88  percent  of  the 
shares  of  Antioch  Holdhig  Company, 
Antioch,  Illinois,  and  thereby  indirectly 
retain  share  of  State  Bank  of  The  Lakes, 
Antioch,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31, 1997. 
Jennifer  J.  Johnson,  ^ 

Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-2862  Filed  2-4-97;  8:45  am] 

BILUNQ  CODE  6210-01-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  apphcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  Usted  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the«ffices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
v\rriting  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 


unfair  competition,  confUcts  of 
interests,  or  imsound  banking  practices" 
(12  U.S.C.  1843).  Unless  oOierwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  28, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Pioneer  Bancorp,  Inc.,  Aubumdale, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  98.2  percent  of 
the  voting  shares  of  Pioneer  State  Bank, 
Aubumdale,  Wisconsin. 

2.  The  Connor  Trusts,. Marshfield, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  36.84  percent  of 
the  voting  shares  of  Pioneer  Bancorp, 
Inc.,  Aubumdale,  Wisconsin,  and 
thereby  indirectly  acquire  Pioneer  State 
Bank,  Aubumdale,  Wisconsin. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Marshfield  Investment  Company, 
Springfield,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of 
Metropolitan  Bancshares,  Inc., 
Springfield,  Missouri,  and  thereby 
indirectly  acquire  MetropoUtan  National 
Bank,  Springfield,  Missouri. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Krum  Holdings,  LLC,  ICrum, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  1.0  percent  of  the 
voting  shares  of  Porter  Holdings,  Ltd., 
Krum,  Texas. 

In  connection  with  this  application 
Porter  Holdings,  Ltd.,  has  also  applied 
to  become  a  bank  holding  company  by 
acquiring  69.16  percent  of  the  voting 
shares  of  Farmers  &  Merchants  State 
Bank,  Kmm,  Texas. 

2.  Ea^e  Bancshares,  Inc.,  Fairfield, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Fairfield  Holdings, 
Inc.,  Fairfield,  Texas,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Fairfield,  Fairfield,  Texas. 

In  connection  with  this  application, 
Fairfield  Holdings,  Inc.,  Fairfield.  Texas, 
has  also  applied  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Fairfield,  Fairfield, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  30, 1997. 
JoiniCer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-2762  Filed  2-4-97;  8:45  am) 
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Formations  of.  Acquisitions  by,  and 
Mergers  of  Banl(  Holding  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  appUcable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,^r 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  3.  1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (Llovd  W.  Bostian.  Jr.,  Senior 
Vice  President)' 701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1.  Tri-County  Financial  Corporation, 
Waldorf,  Maryland;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  Bank  of  Tri-County. 
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Waldorf.  Maryland.  Community  Bank  of 
Tri-County  is  the  proposed  successor  by 
charter  conversion  to  Tri-County 
Federal  Savings  Bank  of  Waldorf. 
Waldorf,  Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  AliKat  Investments,  Inc..  Gumee, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  NorthSide 
Community  Bank,  Gumee,  Illinois,  a  de 
novo  bank. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  31, 1997. 

Jennifer  J.  Johnson, 

Daguty  Secretary  of  the  Board. 

IFR  Doc.  97-2863  Filed  2-4-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[FHt  No.  952-3401] 

1554  Corp.;  BrainenJ  L  Mellingef,  III; 
Analysis  To  Aid  PuMIc  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Woodland  Hills,  California-based 
company  and  its  president  from  making 
unsubstantiated  earnings  claims  and 
from  using  deceptive  testimonials.  The 
Commission  had  alleged  that  1554  and 
Mellinger  advertised  a  work-at-home 
course,  called  "Mellinger  World  Trade 
Mail  Order  Plan,"  in  an  infomercial 
which  contained  deceptive  and 
misleading  claims. 

DATES:  Comments  must  be  received  on 
or  before  April  7. 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Justin  Dingfelder.  Federal  Trade 
Commission,  S-4302,  6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-3017. 
Jonathan  Cowen,  Federal  Trade 
Commission,  S-4302, 6th  and 
Pennsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-2533. 
Lemuel  Dowdy,  Federal  Trade 
Commission,  S-4302, 6th  and 
Pennsylvania  Ave,  NW,  Washington, 
ex:  20580.  (202)  326-2981. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  PubUc  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  27, 1997). 
on  the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions^tm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue. 
NW.  Washington.  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
bom  1554  Corporation  and  its  president 
Brainerd  L.  Mellinger,  III  (collectively, 
"respondents").  The  agreement  would 
settle  a  proposed  complaint  by  the 
Federal  Trade  Commission  that 
respondents  engaged  in  unfair  or 
deceptive  acts  or  practices  in  violation 
of  section  5(a)  of  the  Federal  Trade 
Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  pubhc  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Proposed  Complaint 

This  matter  concerns  advertising 
practices  related  to  the  sale  of  1554 
Corporation's  Mellinger  World  Trade 
Mail  Order  Plan  ("Mellinger  Plan").  The 
administrative  complaint,  which  the 
Commission  has  proposed  to  issue, 
would  allege  that  respondents  promoted 


the  sale  of  the  Mellinger  Plan  by 
creating  and  disseminating 
advertisements  and  promotional 
materials,  including  a  program-length 
television  advertisement  entitled 
"Mellinger's  Secret  Treasures." 

The  complaint  charges  that  through 
the  use  of  statements  contained  in  their 
advertisements  and  promotional 
materials,  respondents  made 
unsubstantiated  representations  that 
consumers  who  use  the  Mellinger  plan 
typically  succeed  in  readily  starting  and 
operating  profitable  businesses  and  that 
consmners  who  use  the  Mellinger  Plan 
typically  earn  substantial  income.  The 
complaint  also  charges  that 
endorsements  appearing  in  respondents' 
advertisements  and  promotional 
materials  were  represented,  without 
substantiation,  to  be  reflective  of  the 
typical  or  ordinary  experience  of 
members  of  the  public  who  have  used 
the  Mellinger  Plan. 

The  Proposed  Order 

The  proposed  consent  order  contains 
provisions  that  are  designed  to  remedy 
the  alleged  advertising  violations  and  to 
prevent  respondents  from  engaging  in 
similar  acts  and  practices  in  die  future. 
The  order  prohibits  respondents  bom 
making  any  unsubstantiated 
representations:  (1)  that  consumers  who 
use  the  Mellinger  plan  typically  succeed 
in  readily  starting  and  operating 
profitable  businesses.  (2)  that  consmners 
who  use  the  Mellinger  Plan  typically 
earn  substantial  income,  or  (3)  about  the 
performance,  benefits,  efficacy  or 
success  rate  of  any  product  or  service 
concerning  business  opportimities. 

The  proposed  order  also  contains 
prohibitions  about  using  or  misusing 
testimonials  or  endorsements.  In 
particular,  the  order  prohibits 
respondents  from  using  testimonials 
that  do  not  reflect  the  actual  opinions, 
belief,  ^r  experiences  of  the  endorser, 
and  from  using  testimonials  to  represent 
the  typical  experience  of  respondents' 
customers  unless  respondents  can 
substantiate  that  such  claims  are  in  fact 
tjrpical  or  respondents  clearly  disclose 
that  the  endorser's  experience  is  not 
typical.  The  order  also  contains 
standard  provisions  regarding  record- 
keeping, notification  of  changes  in 
corporate  or  employment  status, 
distribution  of  the  order,  termination  of 
the  order,  and  the  filing  of  a  compliance 
report. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
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the  agreement  and  the  proposed  order  or 

to  modify  their  terms  in  any  way. 

Donald  S.  Qark, 

Secretary. 

[FR  Doc.  97-2808  Filed  2-4-97;  8:45  ami 

BILUNG  COOE  67S0-ei-P 


[File  No.  932-4019] 

The  Administrative  Co.;  Michael  P. 
IMcintyre;  Anaiysis  to  Aid  Pubiic 
Comnient 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition ,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  The 
Administrative  Company  and  Mclntyre 
from  making  misrepresentations  about 
living  trusts,  and  would  require  them  to 
make  certain  disclosiues  with  regard  to 
legal  challenges  that  can  be  made 
against  living  trusts,  the  possibility  of 
probate  for  certain  estates  regardless  of 
whether  living  trusts  are  used,  and  the 
transfer  of  consumers'  assets  into  the 
trusts.  The  agreement  settles  allegations 
that  the  respondents  made  niunerous 
false  statements  about  the  benefits  and 
appropriateness  of  living  trusts,  in 
general,  and  about  living  trusts  they 
sold,  in  particular. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Charter,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  Street,  Suite  1523,  Denver, 
CO  80294.  (303)  844-2272.  Elizabeth 
Palmquist,  Federal  Trade  Commission, 
Denver  Regional  Office,  1961  Stout 
Street,  Suite  1523,  Denver,  CO  80294. 
(303)  844-2272. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 


accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  16, 1997), 
on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Permsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
agreed  to  accept,  subject  to  final 
approval,  a  proposed  consent  order 
settling  charges  that  Michael  P. 
Mclntyre  and  The  Administrative 
Company  ("TAC")  violated  Section  5  of 
the  Federal  Trade  Commission  Act. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixt\' 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  the  sale  of  living 
trusts  to  senior  citizens  through 
membership  in  the  American 
Association  for  Senior  Citizens 
("AASC").  The  respondents  covered  by 
the  proposed  order  include  The 
Administrative  Company,  the  company 
through  which  all  of  AASC's  business 
was  conducted,  and  Michael  P. 
Mclntyre,  the  President  of  TAC. 

The  complaint  alleges  that  the 
respondents  violated  section  5  of  the 
Federal  Trade  Conunission  Act  by 
making  numerous  misrepresentations 
about  the  advantages  of  living  trusts 
over  other  forms  of  estate  planning. 
Specifically,  the  complaint  alleges  that 
respondents  have  misrepresented  that 
(1)  the  use  of  a  living  trust  avoids  all 
administrative  costs;  (2)  at  death,  a 
hviiig  trust  ensures  that  assets  are 
distributed  immediately  or  almost 
immediately:  (3)  a  living  trust  cannot  be 
challenged;  (4)  living  trusts  are  prepared 
by  local  attorneys;  (5)  a  living  trust 
protects  against  catastrophic  medical 
costs;  (6)  a  living  trust  is  the  appropriate 
estate  planning  device  for  every 


consimier;  and  (7)  there  are  no 
disadvantages  to  a  living  trust. 

The  proposed  consent  order  contains 
provisions  which  are  designed  to 
remedy  the  alleged  violations  and  to 
prevent  the  respondents  from  engaging 
in  similar  acts  and  practices  in  the 
future.  The  proposed  order  would 
prohibit  th%  respondents  from  making 
the  misrepresentations  alleged  in  the 
complaint  and  set  forth  above. 
Additionally,  the  order  would  require 
the  respondents  to  disclose  to 
prospective  purchasers  that  living  trusts 
may  be  challenged  on  similar  grounds 
as  wills  and  that  they  may  not  be 
appropriate  in  all  instances. 

Under  the  order,  the  respondents  also 
would  be  required  to  provide  four 
affirmative  disclosures  in  situations 
where  the  statements  would  be  true.  (1) 
Some  states  have  created  a  mechanism 
for  "informal  probate"  of  an  estate  if  the 
estate  meets  certain  criteria,  which 
significantly  reduces  the  time  involved 
in  probate.  This  disclosure  would  be 
required  in  states  where  informal 
probate  is  available.  (2)  If  the  transfer  of 
an  individual's  assets  into  the  Uving 
trust  is  not  included  in  the  price  of 
creating  the  living  trust,  that  fact  must 
be  disclosed.  (3)  If  it  is  the  sole 
responsibiUty  of  the  purchaser  of  the 
living  trust  to  transfer  assets  into  the 
trust,  that  fact  must  be  disclosed.  (4)  In 
some  states,  but  not  in  others,  creditors 
have  a  longer  period  of  time  to  file 
claims  against  a  Uving  trust  than  against 
a'  probated  estate.  This  fact  would  have 
to  be  disclosed  in  such  states. 

The  proposed  order  would  require  the 
respondents  to  distribute  the  proposed 
order  to  their  officers,  agents,  and  all 
personnel  who  participate  in  any  way  in 
respondents'  sales  activities  relating  to 
living  trusts.  Additionally,  the  order 
would  require  TAC  to  notify  the 
Commission  of  any  changes  in  its 
corporate  structure,  and  Michael 
Mclntyre  to  notify  the  Commission  of 
his  affiliation  widi  any  new  business. 
The  proposed  order  also  requires  the 
respondents  to  retain  for  five  years  all 
materials  that  they  rely  upon  in  making 
representations  covered  by  the  order. 
Finally,  the  respondents  are  required  to 
file  one  or  more  compliance  reports 
detailing  their  compliance  with  the 
order. 

The  purpose  of  this  analysis  is  to 
faciUtate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order,  nor 
to  modify  in  any  way  their  terms.  The 
proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  respondents  that  the 
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law  has  been  violated  as  alleged  in  the 

complaint. 

Donald  S.  Qark, 

Secretary. 

(FR  Doc.  97-2809  Filed  2-4-97;  8:45  am] 

MUMQ  CODE  (TS^^I-^ 

[File  No.  942-3114]  * 

Herb  Qordon  Auto  World,  Inc.  d/tVa 
Herb  Gordon  Auto  World,  Herb  Gordon 
Dodge,  Herb  Gordon  Mercedes-Benz, 
Herb  Qordon  Nissan,  Herb  Gordon 
OMsmoMIe,  Herb  Gordon  Volvo,  and 
Herb  Gordon  Used  Cars;  Analysis  to 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the  Silver 
Spring,  Maryland-based  automobile 
dealerships  bom  misrepresenting 
financing  terms  and  would  require  them 
them  to  comply  with  federal  laws 
mandating  accimite  disclosure  of  the 
annual  percentage  rate  and  monthly 
payments  in  financed  offers  and  clear 
and  conspicuous  disclosure  of  major 
automobile  deal  terms.  They  also  agreed 
not  to  advertise  terms  that  are  not 
actually  available  to  consumers.  The 
Conunission  had  alleged  that,  in  several 
car  leasing  advertising  campaigns.  Herb 
Gordon  Auto  had  not  included  all  of  the 
disclosiu'es  of  lease  costs  and  terms 
required  under  the  Consumer  Leasing 
Act 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 
A00RE8SES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW, 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine,  Federal  Trade 
Commission,  6th  and  Pennsylvania  Ave. 
NW,  Washington.  DC  20580.  (202)  326- 
3224.  Carole  Reynolds,  Federal  Trade 
Commission.  6th  and  Pennsylvania  Ave. 
NW.  Washington.  DC  20580.  (202)  326- 
3230. 

SUPPI^MENTARY  INFORMATKM:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721, 15  U.S.C. 
46.  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 


placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  firom 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  23, 1997), 
on  the  World  Wide  Web.  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue. 
NW.  Washington.  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondent  Herb 
Gordon  Auto,  Inc.  dba  Herb  Gordon 
Auto  World,  Herb  Gordon  Dodge,  Herb 
Gordon  Mercedes-Benz,  Herb  Gordon 
Nissan,  Herb  Gordon  Oldsmobile,  Herb 
Gordon  Volvo,  and  Herb  Gordon  Used 
Cars.' 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received^ 
and  will  decide  whether  it  should 
withdraw  firom  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  respondent 
Herb  Gordon  Auto  has  disseminated  or 
caused  to  be  disseminated 
advertisements  that  state  initial  low 
monthly  payment  amounts  and  promote 
the  "luxury  of  low  payments"  and  in 
fine  print,  inter  alia,  state  an  initial 
number  of  payments,  a  downpayment 
and  another  amount  described  as  a 
"purchase  option"  ("Gold  Key  Plus" 
advertisements).  The  complaint  alleges 
that  the  Gold  Key  Plus  advertisements 
misrepresent  that  the  additional  amount 
is  optional  and  fail  to  disclose  that  the 
financing  to  be  signed  at  purchase 


'  In  this  Analysis  to  Aid  Public  Comment.  Heib 
Cordon  Auto.  Inc.  dba  Herb  Gordon  Auto  World, 
Herb  Gordon  Dodge.  Herb  Gordon  Mercedes-Benz. 
Herb  Gordon  Nissan.  Herb  Gordon  Oldsmobile. 
Herb  Gordon  Volvo  and  Herb  Gordon  Used  Cars  are 
referred  to  collectively  as  "respondent  Herb  Gordon 
Auto"  or  "respondent." 


requires  the  consumer  to  make  a 
substantial  balloon  payment  at  the 
conclusion  of  the  initial  payments, 
which  is  a  mandatory  obligation,  and 
that  respondent,  therefore,  has  engaged 
in  a  deceptive  act  or  practice  in 
violation  of  section  5(a)  of  the  Federal 
Trade  Commission  Act  ("FTC  Act").  The 
complaint  also  alleges  that  the  Gold  Key 
Plus  advertisements  fail  to  accurately 
state  the  terms  of  repayment,  by  failing 
to  disclose  that  the  additional  amount  is 
a  final  payment  and  by  inaccurately 
stating  that  the  amount  is  optional 
when,  in  fact,  it  is  mandatory  based  on 
the  financing  to  be  signed  at  piuxrhase, 
in  violation  of  the  Truth  in  Lending  Act 
("TILA")  and  §  226.24(c)  of  Regulation 
Z.  The  complaint  also  alleges  that  the 
Gold  Key  Plus  advertisements  fail  to 
disclose  the  annual  percentage  rate  for 
the  financing,  using  that  term  or  the 
abbreviation  "APR,"  in  violation  of  the 
TILA  and  §  226.24(c)  of  Regulation  Z, 
and  that  this  is  a  deceptive  act  or 
practice  in  violation  of  section  5(a)  of 
the  FTC  Act. 

The  complaint  also  alleges  that 
respondent  Herb  Gordon  Auto  has 
disseminated  or  caused  to  be 
disseminated  advertisements  that  state  a 
low  downpayment  and  initial  low 
monthly  payment  amounts  and 
thereafter,  inter  alia,  state  that  the 
"balance  of  48  payments  will  be  higher 
than  1st  12  months"  and  "cost  per 
$1,000  borrowed  $20.52"  ("Drive  for 
95"  advertisements).  The  complaint 
alleges  that  the  Drive  for  95 
advertisements  misrepresent  and  fall  to 
accurately  disclose  the  amoimt  of  the 
second  series  of  installment  payments 
required  at  conclusion  of  the  initial 
payments,  based  on  the  financing  to  be 
signed  at  purchase,  and  that  respondent, 
therefore,  has  engaged  in  a  deceptive  act 
or  practice,  in  violation  of  section  5(a) 
of  the  FTC  Act.  The  complaint  also 
alleges  that  the  Drive  for  95 
advertisements,  inter  alia,  fall  to 
accurately  state  the  terms  of  repayment, 
by  failing  to  accurately  disclose  the 
amount  of  the  second  series  of 
installment  payments  required  at 
conclusion  of  the  initial  payments, 
based  on  the  financing  to  be  signed  at 
purchase,  in  violation  of  the  TILA  and 
§  226.24(c)  of  Regulation  Z. 

The  complaint  also  alleges  that  in  fine 
print  in  the  Gold  Key  Plus 
advertisements,  respondent's 
advertisements  state  an  initial  niunber 
of  payments,  a  downpayment  and 
another  amount  described  as  a 
"purchase  option"  (the  "disclaimer"), 
llie  complaint  also  alleges  that  in  fine 
print  (print),  in  fine  print  for  a  short 
duration  (television)  and  orally  for  a 
short  duration  (radio)  in  the  Drive  for  95 
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that  in  fine 


advertisements,  respondent's 
advertisements,  inter  alia,  state  "balance 
of  48  payments  will  be  higher  than  1st 
12  months,"  and  "cost  per  $1,000 
borrowed  $20.52,"  and  an  annual 
percentage  rate  (the  "disclaimer").  The 
complaint  also  alleges  that  the 
disclaimer  in  respondent's  Gold  Key 
Plus  advertisements  is  virtually 
imreadable  and  incomprehensible  to 
ordinary  consimiers  and  is  not  clear  and 
conspicuous  because  of  the  small 
typesize.  The  complaint  also  alleges  that 
the  disclaimer  in  respondent's  Drive  for 
95  advertisements  is  virtually 
incomprehensible  to  ordinary 
consimiers  and  is  not  clear  and 
conspicuous  because  of  the  small 
typesize  in  the  print  and  televised 
advertisements  and  because  of  the  short 
duration  in  the  radio  and  televised 
advertisements.  The  complaint  further 
alleges  that  respondent's  aforesaid 
practices  in  connection  with  the 
.  disclaimers  in  its  Gold  Key  Plus  and 
Drive  for  95  advertisements  constitute 
deceptive  practices  in  violation  of 
section  5(a)  of  the  FTC  Act  and 
violations  of  the  TILA  and  §  226.24(c)  of 
Regulation  Z,  as  more  fiilly  set  out  in 
226.24-1  of  the  Official  Staff 
Commentary  to  Regulation  Z. 

The  complaint  also  alleges  that 
respondent  Herb  Gordon  Auto  has 
disseminated  or  caused  to  be 
disseminated  advertisements  that  state 
the  amoimt  or  percentage  of  any 
downpayment,  the  number  of  payments 
or  period  of  repayment,  or  the  amount 
of  any  payment,  but  fail  to  state  all  of 
the  terms  required  by  Regulation  Z,  as 
follows:  the  amoimt  or  percentage  of  the 
downpayment,  the  terms  of  repayment, 
and  the  annual  percentage  rate,  using 
that  term  or  the  abbreviation  "APR,"  in 
violation  of  the  TILA  and  §  226.24(c)  of 
R^ulation  Z. 

'The  complaint  also  alleges  that 
respondent  Herb  Gordon  Auto  has 
disseminated  or  caused  to  be 
disseminated  advertisements  that  state 
the  amount  of  any  payment,  the  nimiber 
of  required  payments,  or  that  any  or  no 
downpayment  or  other  payment  is 
required  at  consummation  of  the  lease, 
but  fail  to  state  all  of  the  terms  required 
by  Regulation  M,  as  applicable  and  as 
follows:  That  the  transaction  advertised 
is  a  lease;  the  total  amount  of  any 
payment  such  as  a  security  deposit  or 
capitalized  cost  reduction  required  at 
the  consiunmation  of  the  lease  or  that 
no  such  payments  are  required;  the 
number,  amount,  due  dates  or  periods  of 
scheduled  payments,  and  the  total  of 
such  payments  under  the  lease;  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 


method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price); 
and  a  statement  of  the  amount  or 
method  of  determining  the  amount  of 
any  liabiUties  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term,  in 
violation  of  the  Consumer  Leasing  Act 
("CLA")  and  §213. 5(c)  of  Regulation  M. 

The  proposed  order  prohibits 
respondent  Herb  Gordon  Auto,  in 
connection  with  any  advertisement  to 
promote  any  extension  of  consiuner 
credit,  from  misrepresenting  in  any 
manner,  directly  or  by  implication,  the 
terms  of  financing  the  purchase  of  a 
vehicle,  including  but  not  limited  to 
whether  there  may  be  a  balloon 
payment  or  second  series  of  installment 
payments,  and  the  amount  of  any 
balloon  payment  or  second  series  of 
installment  payments. 

The  proposed  order  also  requires 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  whenever  the 
nimiber  or  amount  of  payments  required 
to  repay  the  debt  are  stated,  to 
accurately,  clearly  and  conspicuously, 
state  all  of  the  terms  required  by 
Regulation  Z,  as  follows:  The  amount  or 
percentage  of  the  downpayment;  the 
terms  of  repayment,  including  the 
amount  of  any  balloon  f>ayment,  or  the 
number  and  amount  of  any  second 
series  of  installment  payments,  and  the 
annual  percentage  rate,  using  that  term 
or  the  abbreviation  "APR." 

The  proposed  order  further  requires 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  promote  any  extension 
of  coj^umer  credit,  whenever  the 
amount  or  percentage  of  any 
downpayment,  the  number  of  payments 
or  period  of  repayment,  the  amount  of 
any  pajrment  or  the  amount  of  any 
finance  charge  is  stated,  to  clearly  and 
conspicuously  state  all  of  the  terms 
required  by  Regulation  Z,  as  follows:  the 
amount  or  percentage  of  the 
downpayment;  the  terms  of  repayment, 
and  the  annual  percentage  rate,  using 
that  term  or  the  abbreviation  "APR." 

The  proposed  order  also  prohibits 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  from  stating  a  rate 
of  finance  charge  without  stating  the 
rate  as  an  "annual  percentage  rate." 
using  that  term  or  the  abbreviation 
"APR,"  and  from  failing  to  calculate  the 
rate  in  accordance  with  Regulation  Z. 
The  proposed  order  also  requires 
respondent  Herb  Gordon  Auto  to  state 
only  those  terms  that  actiially  are  or  will 
be  arranged  or  offered  by  the  creditor,  in 
any  credit  advertisement,  as  required  by 
Regulation  Z. 

Ine  proposed  order  proUbits 
respondent  Herb  Gordon  Auto,  in 


connection  with  any  advertisement  to 
aid,  promote  or  assist  any  consumer 
lease,  from  misrepresenting  the  costs  or 
terms  of  leasing  a  vehicle. 

The  proposed  order  also  requires 
respondent  Herb  Gordon  Auto,  in  any 
advertisement  to  aid,  promote  or  assist 
any  consumer  lease,  whenever  the 
amount  of  any  payment,  the  niunber  of 
required  payments,  or  that  any  or  no 
downpayment  or  other  payment  is 
required  at  consummation  of  the  lease  is 
stated,  to  state,  clearly  and 
conspicuously,  all  of  the  terms  required 
by  Regulation  M,  as  applicable  and  as 
follows:  That  the  transaction  advertised 
is  a  lease;  the  total  amount  of  any 
payment  such  as  a  security  deposit  or 
capitalized  cost  reduction  required  at 
the  consummation  of  the  lease,  or  that 
no  such  payments  are  required;  the 
number,  amounts,  due  dates  or  periods 
of  scheduled  payments,  and  the  total  of 
such  payments  under  the  lease;  a 
statement  of  whether  or  not  the  lessee 
has  the  option  to  purchase  the  leased 
property  and  at  what  price  and  time  (the 
method  of  determining  the  price  may  be 
substituted  for  disclosure  of  the  price); 
and  a  statement  of  the  amount  or 
method  of  determining  the  amount  of 
any  liabilities  the  lease  imposes  upon 
the  lessee  at  the  end  of  the  term  and  a 
statement  that  the  lessee  shall  be  liable 
for  the  difference,  if  any,  between  the 
estimated  value  of  the  leased  property 
and  its  realized  value  at  the  end  of  the 
lease  term  if  the  lessee  has  such 
liabiUty.2  The  proposed  order  also 


>The  Federal  Reserve  Board  ("Board"),  which 
implements  the  CLA,  recently  issued  revised 
Regulation  M.  61  FR  S2246  [Oct.  7.  1996)  (to  be 
codified  at  12  CFR  part  213).  Revised  Regulation  M 
is  not  mandatorily  effective  until  Oct.  1,  1997; 
compliance  with  revised  Regulation  M  is  optional 
starting  Oct.  1. 1996.  61  FR  at  52246.  In  addition. 
President  Clinton  recently  signed  the  Omnibus 
Consolidated  Appropriations  Act  for  Fiscal  Year 
1997  ("Omnibus  Acf).  Pub.  L  No.  104-208.  110 
Stat  3009  (Sept.  30. 1996).  Title  n.  Section  2605  of 
the  Oimiibus  Act  amends  certain  provisions  of  the 
CLA  ("revised  CLA")  (to  be  codified  at  15  U.S.C 
1667  et  seq.);  in  the  future,  the  Board  will 
implement  the  revised  CLA.  The  revised  CLA  is 
mandatorily  effective  on  the  first  October  1  that 
follows  the  Board's  promulgation  of  implementing 
regulations,  amendments  or  interpretations  by  not 
less  than  six  months:  compliance  with  the  revised 
CLA  is  optional  at  any  time  before  the  mandatory 
effective  date.  See  Title  II.  taction  2605(b)(2)  of  the 
Omnibus  Act 

Accordingly,  the  proposed  order  permits 
tvspondent  to  comply  vtritb  the  lease  advertising 
"triggering  term"  rules  of  existing  Regulation  M,  12 
CFR  213.5(c),  as  amended,  and  the  CLA,  IS  U.S.C 
1667c(aHb),  by  utilizing  applicable  provisions  of 
the  revised  CLA  and  revised  Regulation  M.  For  all 
lease  advertisements,  respondent  may  utilize 
section  lS4(a)  of  the  revised  CLA  (to  be  codified  at 
IS  U.S.C  1667c(a)),  as  amended,  or  utilize 
S  213.7(d)  of  revised  Regulation  M  (to  be  codified 
at  12  CFR  213.7(d)),  as  amended.  For  radio  lease 
advertisements,  respondent  may  also  utilize  section 
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requires  respondent  in  any  lease 
advertisement  to  state  that  a  specific 
lease  of  any  property  at  specific 
amounts  or  terms  is  available  only  if  the 
lessor  usually  and  customarily  leases  or 
will  lease  such  property  at  those 
amounts  or  terms,  as  required  by 
Regulation  M. 

The  proposed  order  also  prohibits 
respondent  Herb  Gordon  Auto  fi-om 
Cailing  to  comply  in  any  other  respect 
with  the  TILA  and  Regulation  Z  and  the 
CLA  and  Regulation  M.^ 

The  proposed  order  defines  the  term 
"clearly  and  conspicuously"  for 
respondent's  advertisements  in  all 
media.  In  a  television  or  videotaped 
advertisement,  the  required  disclosures 
made  in  the  audio  portion  of  the 
advertisement  must  be  in  a  volume, 
cadence  and  location,  and  for  a 
duration,  as  to  be  readily  noticeable, 
bearable  and  comprehensible  to  an 
ordinary  consumer.  The  required 
disclosures  made  in  the  video  portion  of 
the  advertisement  must  appear  on  the 
screen  in  a  size,  shade,  contrast, 
prominence  and  location,  and  for  a 
duration,  as  to  be  readily  noticeable,    . 
readable  and  comprehensible  to  an 
ordinary  consumer.  In  a  radio 
advertisement,  the  required  disclosures 
must  be  delivered  in  a  volume,  cadence 
and  location,  and  for  a  duration,  as  to 
be  readily  noticeable,  bearable  and 
comprehensible  to  an  ordinary 
consumer.  In  a  print  advertisement 
(including  but  not  limited  to  mail 
solicitations),  the  required  disclosures 
must  appear  in  a  size,  shade,  contrast, 
prominence  and  location  as  to  be 
readily  noticeable,  readable  and 
comprehensible  to  an  ordinary 
consumer.  Additionally,  nothing 
contrary  to,  inconsistent  with  or  in 
mitigation  of  the  required  disclosures 
can  be  used  in  any  advertisement. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 

(FR  Doc  97-2807  Filed  2-4-97;  8:45  ami 
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184(b)  of  the  CLA.  15  U.S.C.  1667c(b).  as  amended 
by  Title  n.  tection  2603  of  the  Omnibus  Act  (to  be 
codifWat  15  U.S.C  1667c(c))  ("Section  184(c)  of 
the  revised  CLA"),  as  amended,  or  utilize  $  213.7(1) 
of  revised  Regulation  M  (to  be  codified  at  12  CFR 
213.7(f)),  as  amended.  For  television  lease 
advertisements,  respondent  may  also  utilize 
$213.7(0  of  revised  Regulation  M,  as  amended. 

'The  proposed  order  permits  respondent  to 
comply  with  other  requirements  of  existing 
Regulation  M.  12  CFR  part  213,  as  amended,  and 
the  CLA.  15  U.S.C  1667-l667e,  as  amended,  by 
utilizing  revised  Regulation  M.  as  amended 


[File  No.  952-3009] 

Huling  Bros.  Chevrolet,  Inc.;  Huling 
Buick,  Inc.;  Huling  Bros.  Chrysler/ 
Plymouth,  Inc.;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Propo^6d  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
imfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Seattle-based  automobile  dealerships 
from  misrepresenting  financing  terms 
and  would  require  them  to  comply  with 
federal  laws  mandating  accurate 
disclosure  of  the  annual  percentage  rate 
and  monthly  payments  in  financed 
offers  and  clear  and  conspicuous 
disclosure  of  major  automobile  deal 
terms.  They  also  agreed  not  to  advertise 
terms  that  are  not  actually  available  to 
consumers.  The  Commission  had 
alleged  that  Huling  Bros.'  advertising 
imderstated  the  true  annual  percentage 
rate  ("APR")  for  their  financed  purchase 
deals  or  failed  to  state  the  APR  at  all, 
even  though  a  triggering  term  appeeued 
in  the  ads,  defeating  the  purpose  of  the 
APR  as  a  means  for  assisting  consumers 
in  comparison  shopping. 
DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harwood.  Federal  Trade 
Commission,  Seattle  Regional  Office, 
2896  Federal  Building,  915  Second 
Ave.,  Seattle,  WA  98174  (206)  220- 
6350. 
George  Zweibel,  Federal  Trade 
Commission,  Seattle  Regional  Office, 
2896  Federal  Building,  915  Second 
Ave.,  Seattle,  WA  98174.  (206)  220- 
4485 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  aari  the  allegations  in  the 
accompanying  complaint.  An  electronic 


copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  £rom 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  23, 1997), 
on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
^4W.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627, 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  respondents  Huling 
Bros.  Chevrolet,  Inc.,  Huling  Buick,  Inc., 
and  Huling  Bros.  Chrysler/Plymouth, 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  wall  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  vnll  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  respondent 
Huling  Bros.  Chevrolet  has 
disseminated,  or  caused  to  be 
disseminated,  advertisements  that  state 
annual  percentage  rates  as  well  as 
monthly  payment  amounts  and  vehicle 
sales  prices,  but  in  many  instances 
imderstate  the  annual  percentage  rates 
by  more  than  1/4  of  1  percentage  point, 
in  violation  of  the  Truth  in  Lending  Act 
("TILA")  and  §§  226.22(a)  and  226.24(b) 
and  (c)  of  Regulation  Z,  and  have  also 
engaged  in  an  unfair  or  deceptive  act  or 
practice,  in  violation  of  section  5(a)  of 
the  Federal  Trade  Commission  Act 
("FTC  Act"). 

The  complaint  also  alleges  that 
respondents  Huling  Bros.  Chevrolet, 
Huling  Buick,  and  Huling  Bros. 
C2irysler/Plymouth  have  disseminated, 
or  caused  to  be  disseminated, 
advertisements  that  state  the  amoimt  or 
percentage  of  any  downpayment,  the 
number  of  payments  or  period  of 
repayment,  or  the  amoimt  of  any 
payment,  but  fail  to  state  the  annual 
percentage  rate,  in  violation  of  the  TILA 
and  §  226.24(c)  of  Regulation  Z. 

The  complaint  also  alleges  that 
respondents  Huling  Bros.  Chevrolet  and 
Huling  Buick  have  disseminated,  or 
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caused  to  be  disseminated, 
advertisements  that  state  conflicting 
monthly  payment  amounts  for  the  same 
transaction,  thereby  flailing  to  disclose 
accurately  the  terms  of  repayment,  in 
violation  of  the  TILA  and  §  226.24(c)  of 
Regidation  Z,  and  have  also  engaged  in 
an  imfair  or  deceptive  act  or  practice,  in 
violation  of  section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that 
respondents  Huling  Bros.  Chevrolet, 
Huling  Buick,  and  Huling  Bros. 
Chrysler/Plymouth  have  disseminated, 
or  caused  to  be  disseminated, 
advertisements  that  state  terms  of 
repayment  (such  as  monthly  payment 
amounts)  or  aimual  percentage  rates  that 
are  not  actually  arranged  or  offered  by 
respondents,  in  violation  of  the  TILA 
and  §  226.24(a)  of  Regulation  Z,  and 
have  also  engaged  in  an  unfair  or 
deceptive  act  or  practice,  in  violation  of 
section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that  the 
respondents  have  disseminated,  or 
caused  to  be  disseminated, 
advertisements  offering  new  motor 
vehicles  that  state  monthly  payment 
amoimts,  sale  prices,  and  rebates,  and 
which  represent  that  "College 
Graduate"  or  "1st  Time  Buyer"  rebates 
are  available  in  conjunction  with  a 
payment  plan  in  which  monthly 
payments  are  at  one  amount  for  the  first 
12  months  and  are  approximately 
double  that  amount  thereafter  ("Half 
Payment  Program').  According  to  the 
complaint.  College  Graduate  and  1st 
Time  Buyer  rebates  are  not  available  to 
purchasers  who  choose  the  Half 
Payment  Program,  and  the  respondents 
have  therefore  engaged  in  an  unfair  or 
deceptive  act  or  practice,  in  violation  of 
section  5(a)  of  the  FTC  Act. 

The  complaint  also  alleges  that 
respondent  Huling  Buick  has 
disseminated,  or  caused  to  be 
disseminated,  advertisements  that  state 
a  rate  of  a  finance  charge  without  stating 
that  rate  as  an  "annual  percentage  rate," 
using  that  term  or  the  abbreviation 
"APR."  in  violation  of  the  TILA  and 
§  226.24(b]  of  Regulation  Z. 

The  proposed  order  prohibits 
respondents  Huling  Bros.  Chevrolet, 
Huling  Buick,  and  Huling  Bros. 
Chrysler/Plymouth,  in  any 
advertisement  to  promote  any  extension 
of  consumer  credit,  from 
misrepresenting  in  any  manner,  directly 
or  by  implication,  the  terms  of  financing 
the  purchase  of  a  vehicle,  including  but 
not  limited  to  the  annual  percentage 
rate,  the  amount  of  any  periodic 
payment  amount,  or  the  availability  of 
any  advertised  credit  term;  the  sale 
price;  or  the  availability  of  any 
advertised  rebate. 


The  proposed  order  also  prohibits  the 
respondents,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  from  stating  a  rate  of  finance 
charge  without  stating  the  rate  as  an 
"annual  percentage  rate,"  using  that 
term  or  the  abbreviation  "APR,"  and 
from  failing  to  calculate  the  rate  in 
accordance  with  Regulation  Z. 

The  proposed  order  also  requires  the 
respondents,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  whenever  the  amount  or 
percentage  of  any  downpayment,  the 
niunber  of  payments  or  period  of 
repayment,  the  amoimt  of  any  payment, 
or  the  amoimt  of  any  finance  charge  is 
stated,  to  accurately,  clearly  and 
conspicuously,  state  all  of  the  terms 
required  by  Regulation  Z,  as  follows: 
The  amount  or  percentage  of  the 
downpayment,  the  terms  of  repayment, 
and  the  annual  percentage  rate.  The 
proposed  order  also  requires  the 
respondents  to  state  only  those  terms 
that  actually  are  or  will  be  arranged  or 
offered  by  the  creditor,  in  any  credit 
advertisement. 

The  proposed  order  also  requires  the 
respondents,  in  any  advertisement  to 
promote  any  extension  of  consumer 
credit,  to  comply  in  every  other  respect 
with  the  TILA,  as  amen(kd,  and  with 
Regulation  Z,  as  amended. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qaric. 
Secretary. 

|FR  Doc.  97-2806  Filed  2-4-97;  8:45  am] 
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[File  No.  952-3041] 

Nationwide  Syndications.  Inc.;  Thomas 
W.  Karon;  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Barrington,  Illinois-based  company  and 
its  president  from  misrepresenting  that 
its  NightSafe  Glasses  make  driving  at 
night  safer,  and  from  using  the  name 
"NightSafe,"  or  any  other  name  that 
would  imply  that  such  a  product  makes 
night  driving  safe  or  safer.  Nationwide 


and  Karon  also  agreed  to  pay  $125,000 
in  consumer  redress,  and  to  provide  the 
Commission  with  the  names  of 
consumers  who  purchased  NightSafe 
glasses,  so  the  Commission  may  provide 
them  with  a  notice  that  wearing 
NightSafe  glasses  while  driving  at  night 
may,  in  fact,  be  unsafe.  The  complaint 
accompanying  the  consent  agreement 
alleges  that  Nationwide  and  Karon  made 
false  and  imsubstantiated  claims 
regarding  the  benefits  of  NightSafe 
Glasses,  which  purportedly  make  night 
driving  safer  by  improving  night  vision. 
DATES:  Comments  must  be  received  on 
or  before  April  7. 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker,  Federal  Trade 
Commission,  Chicago  Regional  Office, 
55  East  Monroe  St.,  Suite  1860,  Chicago, 
IL  60603.  (312)  353-^156.  Karen  D. 
Dodge,  Federal  Trade  Commission, 
Chicago  Regional  Office,  55  East  Monroe 
St.,  Suite  1860,  Chicago,  IL  60603.  (312) 
353-8156. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  from 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  24, 1997), 
on  the  Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Pubhc  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  the  Pn^MMed  Consent  Order 
to  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
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consent  order  from  Nationwide 
S]mdication8,  Inc.,  a  corporation,  and 
Thomas  W.  Karon,  individually  and  as 
an  officer  of  Nationwide  Syndications, 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  pubUc  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conmiission  will  again  review  the 
agreement  and  the  comments  received 
and  will  dedde  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  the  proposed 
respondents'  advertisements  for 
NightSafe  Glasses.  The  Commission's 
proposed  complaint  alleges  that  the 
advertisements  expressly  or  impliedly 
claim  that  NightSafe  Glasses  will  make 
night  driving  safer,  improve  night 
vision,  and  that  laboratory  tests  prove 
that  NightSafe  Glasses  improve  night 
vision.  These  claims  are  alleged  to 
violate  section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  because 
they  are  false  and  the  proposed 
respondents  did  not  possess  adequate 
substantiation  for  the  claims  at  the  time 
they  were  made. 

Part  I  of  the  proposed  consent  order 
prohibits  the  proposed  respondents 
from  representing,  directly  or  by 
Implication,  that  NightSafe  Glasses  or 
any  substantially  similar  product,  makes 
night  driving  safe  or  safer  or  improves 
night  vision.  Part  II  of  the  proposed 
order  prohibits  proposed  respondents 
from  representing,  directly  or  by 
implication,  the  efficacy,  performance, 
safety,  or  benefits  of  NightSafe  Glasses 
or  any  substantially  similar  product, 
unless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence.  Part  HI  of  the 
proposed  order  prohibits  the  proposed 
respondents  bom  representing,  directly 
or  by  implication,  the  existence, 
contents,  vafidity,  results,  conclusions, 
or  interpretations  of  any  test  or  study. 
Part  rV  of  the  proposed  order  prohibits 
the  proposed  respondents  from  using 
the  name  "NightSafe,"  or  any  other 
name,  in  a  manner  that  represents, 
directly  or  by  ImpUcation,  that  such 
product  makes  night  driving  safe  or 
safer.  Part  V  of  the  proposed  order 
requires  the  proposed  respondents  to 
pay  $125,000  for  consumer  redress.  Part 
VI  of  the  proposed  order  requires  the 
respondents  to  provide  to  the 
Commission  the  names  and  addresses  of 
all  of  the  purchasers  of  NightSafe 


Glasses  whose  names  and  addresses  are 
in  the  possession  of  or  can  reasonably 
be  obtained  from  the  agents  Involved  in 
fulfilling  orders  on  behalf  of  Nationwide 
Syndications,  Inc.,  and  permits  the 
Conmilssion  to  provide  the  purchasers 
of  NightSafe  Glasses  with  safety 
information  contained  in  an  appendix  to 
the  proposed  order. 

The  remaining  parts  of  the  consent 
order  require  proposed  respondents  to 
maintain  all  materials  reUed  upon  in 
disseminating  any  representation 
covered  by  the  proposed  consent  order, 
to  deUver  a  copy  of  the  proposed  order 
to  all  current  and  future  officers,  agents, 
representatives,  and  employees  who  are 
engaged  in  the  preparation  or  placement 
of  advertisements,  promotional 
materials,  product  labels  or  other  such 
sales  materials  covered  by  the  proposed 
consent  order,  to  notify  the  Commission 
of  any  changes  in  the  structure  of  the 
proposed  corporate  respondents  or  the 
employment  of  the  proposed  individual 
respondent,  for  each  proposed 
respondent  to  file  a  written  report  with 
the  Commission  setting  forth  in  detail 
how  it  compUed  with  the  order,  and  for 
the  order  to  terminate  twenty  years  frvm 
the  date  of  its  Issuance,  absent  the  filing 
of  a  complaint  or  consent  decree 
alleging  that  the  order  has  been  violated. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  of  the 
proposed  order.  It  is  not  Intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark. 
Secretary. 

[FR  Doc.  97-2811  Filed  2-4-97;  8:45  aiu] 
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[File  No.  971-002^ 

Tenet  Healthcare  Corp.;  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
require,  among  other  things,  the  for- 
profit  general  acute  care  hospital  chain 
to  divest  a  hospital,  and  related  assets, 
in  San  Luis  Obispo  County,  California 
that  it  will  acquire  as  part  of  its 
proposed  acquisition  of  OrNda 
Healthcorp.  The  complaint 
accompanying  the  consent  agreement 
alleges  that  Tenet's  acquisition  of  OrNda 
would  deny  the  benefits  of  tree  and 


open  competition — lower  prices  and 
better  quality  of  service — to  patients, 
physicians,  third-party  payers,  and 
other  consiuners  of  Inpatient  acute  care 
hospital  services  in  that  county. 
DATES:  Comments  must  be  received  on 
or  before  April  7, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Baer,  Federal  Trade 
Commission,  H-374,  6th  and 
Pennsylvania  Ave,  NW,  Washington,  DC 
20580.  (202)  326-2932.  Mark  Whltener. 
Federal  Trade  Commission,  H-374,  6th 
and  Pennsylvania  Ave,  NW, 
Washington,  DC  20580.  (202)  326-2845. 
Robert  Leibenluft,  Federal  Trade 
Commission,  S-3115,  6th  and 
Pennsylvania  Ave,  NW,  Washington,  DC 
20580.  (202)  326-3688. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  §  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Conmiission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
accompanying  complaint.  An  electronic 
copy  of  the  full  text  of  the  consent 
agreement  package  can  be  obtained  irom 
the  Commission  Actions  section  of  the 
FTC  Home  Page  (for  January  29, 1997), 
on  the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
PubUc  Reference  Room,  Room  H-130, 
Sixth  Street  and  Peimsylvania  Avenue, 
NW,  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ll)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Propoeed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  a 
proposed  consent  order  from  Tenet 
Healthcare  Corp.  ("Tenet"),  to  resolve 
antitrust  concerns  raised  by  Tenet's 
proposed  acquisition  of  OrNda 
Healthcorp  ("OrNda"),  Tenet  would  be 
required  to  divest,  among  other  things, 
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OrNda's  French  Hospital  and  Medical 
Center  in  San  Luis  Obispo,  California 
("French"),  and  OrNda's  interests  in 
Monarch  Health  Systems,  an  integrated 
health  care  delivery  system  in  the  San 
Luis  Obispo  area.  Tenet  has  also  agreed 
to  hold  French,  the  Monarchinterests. 
and  some  additional  assets  separate 
from  Tenet's  other  assets,  pending  the 
required  divestitures. 

tbe  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of  ^ 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  Commission's  Complaint 

The  proposed  consent  order  would 
settle  charges  by  the  Federal  Trade 
Commission  that  Tenet's  proposed 
acquisition  of  OrNda  Healthcorp  would 
endanger  competition  in  the  market  for 
inpatient  acute  care  hospital  services  in 
San  Luis  Obispo  County,  California,  and 
so  would  violate  section  7  of  the 
Clayton  Act  and  section  5  of  the  Federal 
Trade  Commission  Act.  This  matter 
involves  the  same  market,  and  the  same 
principal  hospitals,  as  were  at  issue  in 
a  previous  Commission  hospital  merger 
case,  American  Medical  International, 
Inc..  104  F.T.C.  1, 617  (1984),  which 
resulted  in  the  divestiture  of  French. 

Tenet  operates  over  75  acute  care 
hospitals  nationwide.  In  San  Luis 
Obispo  County,  Tenet  operates  two 
acute  care  hospitals,  195-bed  Sierra 
Vista  Regional  Medical  Center  ("Sierra 
Vista")  in  the  city  of  San  Luis  Obispo, 
and  84-bed  Twin  Cities  Commimity 
Hospital  ("Twin  Cities")  in  Templeton 
about  22  miles  to  the  north  of  San  Luis 
Obispo.  OrNda  operates  over  50  acute 
care  hospitals  nationwide,  including 
147-bed  French  Hospital  Medical  Center 
in  the  city  of  San  Luis  Obispo.  OrNda 
also  operates  70-bed  Valley  Community 
Hospital  in  Santa  Maria,  in  northern 
Santa  Barbara  County  about  30  miles 
south  of  the  city  of  San  Luis  Obispo. 

The  complaint  alleges  that  Tenet  and 
OrNda  are  the  two  leading  competitors, 
out  of  only  four  providers,  of  acute  care 
hospital  services  in  San  Luis  Obispo 
County,  California.  It  further  alleges  that 
Tenet's  main  hospital  in  the  area.  Sierra 
Vista,  and  OrNda's  French  hospital, 
offer  broader  service  complements  than 
any  of  the  other  hospitals  in  the  county, 
and  are  each  other's  principal  and  most 
direct  competitor. 

The  complaint  identifies  79-bed 
Arroyo  Grande  Community  Hospital  in 


southern  San  Luis  Obispo  County,  and 
county-owned  64-bed  San  Luis  Obispo 
General  Hospital  ("SLO  General")  in  the 
city  of  San  Luis  Obispo,  as  the  only 
acute  care  hospitals  in  San  Luis  Obispo 
County  that  would  not  be  owned  by 
Tenet  after  the  acquisition  of  OrNda. 
The  complaint  further  alleges  that  SLO 
General's  long-term  competitive 
prospects  are  clouded  by  its  need  for 
major  capital  improvements,  including 
construction  required  to  bring  the 
hospital  into  compliance  with  stringent 
new  state  earthquake  safety  standards. 

As  stated  in  the  complaint,  the 
proposed  acquisition  would  eliminate 
competition  between  Tenet  and  OrNda, 
and  significantly  increase  the  already 
high  level  of  concentration  for  inpatient 
acute  care  hospital  services  in  San  Luis 
Obispo  County.  The  complaint  also 
alleges  that  the  proposed  merger  would 
increase  the  market  share  of  Tenet, 
already  the  leading  provider  of  inpatient 
acute  care  hospital  services  in  the  Tri- 
Cities  area,  to  over  71%,  an  increase  of 
at  least  17%  above  its  existing  market 
share.  Tlie  complaint  further  alleges 
that,  as  measured  by  the  Herfindahl- 
Hirschman  Index  ("HHI"),  market 
concentration  would  increase  more  than 
2000  points  to  a  post-acquisition  level  of 
over  5000.  The  HHI  is  a  measure  of 
market  concentration  used  by  the 
Federal  antitrust  enforcement  agencies 
to  estimate,  in  conjunction  with 
information  on  other  market  factors,  the 
likelihood  that  a  merger  v^ould 
endanger  competition.  As  explained  in 
the  1992  Merger  Guidelines,  the  Federal 
antitrust  enforcement  agencies  consider 
markets  with  HHI  levels  above  1800  (on 
a  scale  of  0  to  10,000)  to  be  'highly 
concentrated,"  and,  where  the  post- 
merger  HHI  would  exceed  1800, 
presume  that  a  merger  producing  an 
increase  in  the  HHI  of  more  than  100 
points  is  likely  to  significantly  lessen 
competition  (imless  factors  other  than 
market  concentration  indicate  that  the 
merger  presents  no  significant  threat  to 
competition). 

According  to  the  complaint,  it  is 
unlikely  that  entry  into  San  Luis  Obispo 
County  by  a  new  acute  care  hospital 
will  prevent  or  remedy  any 
anticompetitive  price  increases  or  other 
effects  resulting  from  the  acquisition. 
This  is  due  to,  among  other  factors,  the 
lengthy  lead  times  required  to  build 
new  hospitals  in  the  relevant  market, 
such  as  those  required  by  California's 
requirements  for  advance  review  of 
hospital  building  plans. 

Tne  complaint  alleges  that  the 
proposed  acquisition  may:  substantially 
lessen  competition  for  inpatient  acute 
care  hospital  services  in  San  Luis 
Obispo  County;  result  in  less  favorable 


prices  and  other  terms  for  health  plans 
that  contract  for  such  services  in  the 
county;  increase  the  possibility  of 
collusion  or  interdependent 
coordination  by  the  remaining  market 
competitors;  deny  patients,  physicians, 
third-party  payers,  and  other  consimiers 
of  inpatient  acute  care  hospital  services, 
the  benefits  of  free  and  open 
competition  based  on  price,  quality,  and 
service;  and  deny  the  opportimity  for 
the  San  Luis  Obispo  Coimty  government 
to  purchase,  on  competitive  terms,  the 
hospital  care  it  must  provide  to  certain 
indigent  County  residents,  as  a 
potentially  less  costly  alternative  to 
providing  those  services  at  SLO  General. 

The  Proposed  Consent  and  Hold 
Separate  Agreements 

The  consent  order,  if  issued  in  final 
form  by  the  Commission,  would  require 
Tenet  to  divest  French  and  related 
OrNda  assets,  after  Tenet  acquires 
OrNda.  These  assets  include,  among 
others,  OrNda's  interests  in  a  surgery 
center,  two  urgent  care  centers,  and  two 
medical  office  buildings  in  San  Luis 
Obispo  County. 

Tenet  would  also  be  required  to  divest 
OrNda's  holdings  of  about  one-third  of 
the  stock  of,  and  also  a  short-term  loan 
agreement  with,  Monarch  Health 
Systems  ("Monarch').  Monarch  is  an 
integrated  health  delivery  system, 
operating  in  San  Luis  Obispo  and  Santa 
Barbara  Counties.  Monarch  has  a  long- 
term  exclusive  contract  with  French, 
through  which  French  receives  a  large 
percentage  of  its  patients.  As  part  of  the 
Agreement  to  Hold  Separate 
accompanying  the  proposed  order. 
Tenet  has  agreed — effective 
immediately — to  place  OrNda's  stock  in 
Monarch  into  a  voting  trust,  and  take 
other  measures  designed  to  prevent 
Tenet  from  exercising  influence  or 
control  over  Monarch,  pending 
divestiture  of  the  Monarch  stock  and 
loan  agreement.  These  measures  are  to 
prevent  Tenet  from  using  the  Monarch 
stock  and  loan  agreement  to  damage 
French's  business  relationship  with 
Monarch,  and  thereby  lessen  French's 
competitiveness  and  viability. 

Under  the  terms  of  the  proposed 
order.  Tenet  must  make  the  foregoing 
divestitures  to  an  acquirer,  and  in  a 
manner,  approved  by  the  Commission. 
(However,  "Tenet  may  divest  the 
Monarch  stock  to  someone  other  than 
the  purchaser  of  French,  and  if  Monarch 
is  bought  in  its  entirety  by  a  third  party. 
Tenet  need  not  obtain  prior  approval  to 
divest  its  Monarch  stock  to  Monarch's 
new  owner.)  The  approval  requirement 
allows  the  Commission  to  make  sure 
that  Tenet's  divestitures  fulfill  their 
purpose,  of  ensuring  the  continuation  of 
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French  as  an  ongoing,  independent,  and 
viable  acute  care  hospital,  and 
remedying  the  lessening  of  competition 
resulting  from  Tenet's  acquisition  of 
OrNda. 

The  divestitures  must  be  completed 
by  August  1, 1997;  otherwise,  Tenet  will 
consent  to  the  appointment  of  a  trustee, 
who  will  have  twelve  additional  months 
to  effect  the  divestitures.  If  Tenet  does 
not  complete  a  Commission-approved 
divestiture  of  French  by  August  1, 1997, 
the  Commission  may  appoint  a  trustee 
to  complete  that  divestitiu«.  The  trustee 
may  divest  not  only  French  and  related 
assets,  but  also  OrNda 's  Valley 
Community  Hospital  in  Santa  Maria, 
south  of  Sail  Luis  Obispo  County,  and 
certain  assets  relating  to  Valley,  if  the 
additional  hospital  and  assets  turn  out 
to  be  necessary  for  a  successful 
divestiture  of  French. 

The  Agreement  to  Hold  Separate 
executed  in  conjunction  with  the 
consent  agreement  requires  Tenet, 
effective  immediately,  to  maintain 
French,  Valley,  the  Monarch  stock  and 
loan  agreement,  and  related  assets 
separate  from  Tenet's  other  operations 
until  the  completion  of  the  divestitures, 
or  as  otherwise  specified.  The 
Agreement  to  Hold  Separate  also 
requires  Tenet  to  comply  with  the 
provisions  of  the  proposed  consent 
order,  pending  its  final  approval  by  the 
Commission. 

To  assure  the  complete  independence 
and  viabihty  of  French  and  Valley 
hospitals,  and  related  assets,  the  Hold 
Separate  Agreement  requires  Tenet  to 
transfer  control  of  those  assets  to  a 
three-member  board  (only  one  of  whom 
wUl  be  a  Tenet  employee),  and  to  ensure 
that  no  competitive  information  is 
exchanged  between  Tenet  and  those 
assets.  (The  Hold  Separate  Agreement's 
provisions  relating  to  the  Monarch  stock 
have  been  described  above.)  Under  the 
Hold  Separate  Agreement,  Tenet  may 
not  exercise  any  direction,  control,  or 
influence  over  the  assets  to  be  held 
separate,  except  as  necessary  to  ensure 
compUance  with  the  Consent  Order  and 
the  Hold  Separate  Agreement,  and  to 
ensure  the  continued  viability, 
competitiveness,  and  marketability  of 
those  assets. 

For  ten  yeara  after  the  order  is  made 
final,  the  proposed  consent  order  would 
prohibit  Tenet  from  combining  (through 
purchase,  sale,  lease,  or  otherwise)  its 
acute  care  hospitals  in  San  Luis  Obispo 
County  with  any  other  acute  care 
hospital  in  that  area,  or  from  acquiring 
Monarch  stock,  without  prior  notice  to 
the  Federal  Trade  Commission.  Tenet 
must  provide  such  notice  in  accordance 
with  procedures  similar  to  those 
governing  premerger  notifications 


required  by  Section  7A  of  the  Clayton 
Act,  15  U.S.C.  18a  (imless  the  merger  is 
already  subject  to  section  7A's 
requirements,  in  which  case  no  notice  is 
necessary  over  and  above  that  provided 
pursuant  to  section  7A).  The  order 
provision  supplements  section  7A,  to 
ensure  that  the  Commission  receives 
advance  notice  of  potentially  significant 
Tenet  mergers  in  the  relevant  market, 
and  to  thereby  give  the  Commission  an 
opportimity  to  block  any  such  merger  if 
it  can  demonstrate  that  the  merger  may 
substantially  lessen  competition.  The 
proposed  order  contains  certain  limited 
exceptions  to  the  prior  notification 
requirement  for  transactions  which  are 
unlikely  to  substantially  lessen 
competition,  such  as  for  transactions 
under  $1  million. 

The  proposed  consent  order  also 
contains  provisions  concerning  its 
continued  application  to  future  ownera 
of  French  and  of  Tenet's  acute  care 
hospitals  in  San  Luis  Obispo  County. 
The  acquirer  of  French,  pursuant  to  the 
divestiture  called  for  by  the  order,  must 
agree  not  to  transfer  the  hospital,  for  ten 
years  from  the  date  of  the  order,  without 
prior  notice  to  the  Commission,  to  any 
person  already  operating  an  acute  care 
hospital  in  San  Luis  Obispo  Coimty.  In 
addition,  the  order  would  prohibit 
Tenet  for  ten  years  from  transferring  an 
acute  care  hospital  facility  in  San  Luis 
Obispo  Coimty,  other  than  French  (e.g.. 
Sierra  Vista  or  Twin  Qties)  to  another 
person,  unless  the  acquiring  person  first 
files  with  the  Commission  an  agreement 
to  be  bound  by  the  order. 

The  purpose  of  this  analysis  is  to 
invite  pubUc  comment  concerning  the 
proposed  order,  and  to  assist  the 
Commission  in  its  determination  of 
whether  to  make  the  order  final.  This 
analysis  is  not  intended  to  constitute  an 
official  interpretation  of  the  agreement 
or  to  modify  its  terms  in  any  way. 
Donald  S.  Qark. 
Secretary. 
IFR  Doc.  97-2810  Filed  2-4-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  NumtMr  717] 

National  Limb  Loss  Information 
Project;  Notice  of  Availat>lllty  of  Funds 
for  Fiscal  Year  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  Nation's 


prevention  agency,  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  a  cooperative  agreement 
program  to  establish  a  National  Limb 
Loss  Information  Center  (NLLIC).  Non- 
renewable financial  assistance  will  be 
provided  to  develop  a  National  Limb 
Loss  hiformation  Center  which  will 
operate  as  a  national  clearinghouse  to 
provide  educational  material  and  self- 
help  rehabiUtation  guidance  to  persons 
with  limb  loss.  In  addition,  the  NLLIC 
will  develop  a  peer  visitation  training 
^itiative  that  will  conduct  peer 
raucation  and  training  sessions  with 
hospitals  and  limb  loss  support  groups. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  areas  of  Clinical 
Preventive  Services  and  Surveillance 
and  Data  Systems. 

(For  ordering  a  copy  of  Healthy 
People  2000,  see  the  section  "Where  to 
Obtain  Additional  Information".) 

Authority 

This  program  is  authorized  by  Section 
301(a)(42  U.S.C.  241(a))  of  the  PubUc 
Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants    ' 

Applications  may  be  submitted  by 
public  and  private,  nonprofit 
organizations,  and  governments  and 
their  agencies. 

Note:  An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Availability  of  Funds 

A  maximum  of  $800,000  in  FY  1997 
fiuids  will  be  available  to  award  one 
non-renewable  cooperative  agreement. 
The  award  will  be  made  on  or  before 
May  31, 1997,  for  a  twelve-month 
budget  period  within  a  project  period  of 
up  to  3  years.  Succeeding  second-  and 
third-year  budget  requests  should  reflect 
the  organization's  increasing  financial 
participation  indicating  the  ability  to 
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sustain  the  project  once  the  cooperative 
agreement  has  expired.  (Budget  period 
is  the  interval  of  time  into  which  the 
project  is  divided  for  funding  and 
reporting  purposes.  Project  period  is  the 
total  time  for  which  a  project  has  been 
programmatically  approved.) 

Noncompeting  continuation  awards 
for  new  budget  years  within  the 
approved  project  period  will  be  made 
on  the  basis  of  Satisfactory  progress  in 
meeting  project  objectives  and  the 
availability  of  funds.  Progress  will  be 
determined  by  sitevisits  by  CDC, 
project-generated  progress  reports,  and 
the  quality  of  continuation  application 
requests. 

Use  of Funds 

Funds  available  under  this 
announcement  must  support  activities 
directly  related  to  the  establishment  and 
operation  of  a  National  Limb  Loss 
Information  Center.  The  award  may  be 
used  for  personnel  services,  supplies, 
equipment,  travel,  subcontracts,  and 
services  directly  related  to  project 
activities.  Project  funds  may  not  be  used 
to  supplant  the  applicant's  pre-existing 
funds,  for  construction  costs,  to  lease  or 
purchase  facihties  or  space,  or  for 
patient  care.  Although  applicants  may 
contract  with  other  organizations  under 
this  cooperative  agreement,  applicants 
must  perform  a  substantial  portion  of 
the  activities  (including  program 
management  and  operations  and 
delivery  of  services)  for  which  fimds  are 
requested. 

Background 

Estimates  of  persons  in  the  United 
States  that  were  bom  with  a  congenital 
limb  deficiency  or  have  sustained  an 
amputation  are  questionable.  Roughly 
2,000,000  respondents  to  the  U.S. 
Census  Bureau's  Survey  of  Income  and 
Program  Participation  reported  a 
deformity  or  loss  of  a  hand,  foot,  leg  or 
arm  as  the  cause  of  their  disability.  The 
1983-1985  National  Health  Interview 
Survey  reported  approximately  400,000 
persons  with  a  limb  loss.  It  is  estimated 
that  approximately  60,000  surgical 
amputation  procedures  are  performed  a 
year  and  this  niunber  is  expiected  to 
increase.  Regardless  of  the  actual 
numbers  of  individuals  with  limb  loss, 
it  is  anticipated  that  current  trends  and 
population  growth  will  contribute  to 
increasing  numbers  of  individuals  with 
limb  loss. 

There  is  an  ever  increasing  need  to 
facilitate  the  timely  distribution  of 
appropriate  information  regarding 
rehabiUtation,  health  promotion,  and 
other  services  for  persons  with  limb 
loss.  Existing  information  sources  are 
not  equipped  to  handle  the  increasing 


demand  for  these  services.  There  is  a 
basic  inabiUty  of  individuals  to  locate 
and  obtain  information  relating  to  their 
particular  situation,  care  and 
rehabilitation.  A  Harris  poll  taken  for 
the  International  Center  for  the  Disabled 
indicated  that  fifty-three  percent  of  the 
respondents  expressed  difficulty  in 
obtaining  disability-related  information, 
and  only  forty-foiu  percent  considered 
themselves  to  be  familiar  with  this  type 
of  information.  These  findings  indicate 
a  need  to  establish  a  National  Limb  Loss 
Information  Center  that  will  collect  and/ 
or  develop  state  of  the  art  rehabilitation 
and  post-rehabilitation  materials  and 
resources  for  dissemination  to  persons 
with  limb  loss,  their  families,  and 
providers  responsible  for  their  care. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  establish  a  National 
Limb  Loss  Information  Center  and  a 
peer  visitation  training  initiative.  These 
initiatives  will  significantly  assist  in 
identifying  gaps  in  the  service  network, 
establish  opportimities  to  bridge  the 
gaps,  provide  appropriate  and  timely 
educational  messages  to  affected 
individuals  and  their  support  groups, 
and  faciUtate  linkages  between 
individuals  with  limb  loss  and  available 
rehabilitative  and  support  services.  It  is 
important  that  these  initiatives  provide 
persons  with  limb  loss  access  to 
resources,  information  and  education 
needed  to  make  informed  choices  to 
attain  the  optimal  rehabilitation 
outcomes,  return  to  productive 
Ufestyles,  and  prevent  related  secondary 
conditions. 

Advances  in  medical  science  and 
technology  have  been  extremely 
effective  in  returning  persons  with  limb 
loss  to  their  customary  lifestyle. 
Effective  rehabilifation  outcomes, 
however,  are  contingent  upon  the  abiUty 
to  provide  a  broad  range  of  educational 
and  informational  resources  to  persons 
with  limb  loss.  This  project  is  intended 
to  establish  a  National  Limb  Loss 
Information  Center  that  will  serve  as  a 
repository  for  current  information  on 
limbVoss  and  be  respoAsible  for 
operating  a  national  clearinghouse 
providing  guidance  to  the  pubhc 
regarding  rehabilitation,  support 
servicesfand  training  opportunities  for 
persons  wi!h  limb  loss. 

Budget  and  Project  Costs 

This  program  has  no  statutory 
matching  requirement;  however, 
applicants  should  demonstrate  their 
capacity  to  support  a  portion  of  project 
costs,  increase  cost-sharing  potential 
over  time,  and  identify  other  potential 
funding  sources  for  continuation  of  the 


project  at  the  conclusion  of  the  three- 
year  project  period.  Applicants  must 
prepare  budget  requests  that  provide 
line  item  specificity  for  intended 
expenditures  and  a  separate  budget 
justification  (identifying  both  Federal 
and  non-Federal  funding  sources). 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
shall  be  responsible  for  activities  under 

A.  (Recipient  Activities)  and  CDC  shall 
be  responsible  for  activities  listed  under 

B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Establish  and  maintain  a  resource 
library  regarding  limb  loss  which 
includes  a  comprehensive  electronic 
resource  database; 

2.  UtiUze  universities,  research 
institutions  and  other  noted  authorities 
to  collect  and  maintain  a  comprehensive 
inventory  of  current  educational 
materials  regarding  limb  loss; 

3.  Use  professional  staff  to  provide 
appropriate  information,  educational 
messages,  and  guidance  to  individuals 
with  l^b  loss; 

4.  Develop  and  disseminate  a  national 
educational  pubfication  that  conveys 
the  most  current  advances  in  treatment 
and  care  of  persons  with  limb  loss; 

5.  Develop  a  peer  visitation  training 
initiative  to  conduct  self-help  training 
and  work  with  support  networks; 

6.  Develop  standardized  materials  to 
assist  local  organizations  in  the  conduct 
of  appropriate  visitation  programs. 

B.  CDC  Activities 

^  1.  Provide  scientific,  programmatic, 
and  technical  assistance  in  the 
planning,  operation,  and  evaluation  of 
the  National  Limb  Loss  Information 
Center; 

2.  Provide  programmatic  assistance  in 
administrative  and  organizational 
aspects  of  project  operations; 

3.  Serve  as  a  resource  for  sharing 
regional  and/or  national  data  pertinent 
to  limb  loss;  and 

4.  Assist  in  evaluating  and/or 
studying  the  effectiveness  of  specific 
activities. 

Application  Content 

Applicants  must  submit  a  separate 
typed  abstract/simimary  of  their 
proposal  as  a  cover  to  their  applications, 
consisting  of  no  more  than  two  double- 
spaced  pages.  Apphcants  should  also 
include  a  table  of  contents  for  the 
project  narrative  and  related 
attachments. 

Applicants  should  organize  their 
proposals  in  accordance  with  the 
application  contents  section  of  this 
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announcement.  Applicants  should  be 
concise  in  preparing  application 
narratives.  The  narrative  portion  of  the 
application  presenting  the  project 
functions  should  not  exceed  30  double- 
spaced  pages. 

The  appUcation  should  be  organized 
into  two  sections  describied  as  the  (1) 
Project  narrative  and  (2)  budget 
justification.  The  total  combined 
financial  assistance  request  should  be 
listed  on  the  cover  sheet  and  on  the 
budget  information  sheet  (Budget 
Information,  Non-Construction 
Programs)  on  the  Public  Health  Service 
Grant  Application,  Form  PHS-5161-1. 

Supporting  LnformaUon  related  to  the 
project  should  be  provided  as 
attachments.  Supporting  information 
may  include  position  descriptions, 
organizational  charts,  inventories  of 
educational  materials  or  tools,  reports 
providing  evidence  as  to  need  and 
extent  of  the  problem,  graphic 
depictions  of  objectives  and  milestones, 
letters  of  commitment  noting 
collaborations  and  funding  support,  etc. 

1.  The  appUcation  must  doounent  the 
background  and  need  for  support, 
including  an  overview  of  the  national 
limb  loss  problem.  Describe  gaps  in 
data,  information,  educational  materials, 
program  services,  educational 
approaches,  and  how  this  cooperative 
agreement  will  help  close  those  gaps 
and  develop  the  capacity  to  establish 
and  continue  to  operate  a  national 
informadon  center  for  persons  with 
limb  loss. 

2.  Describe  the  plan  and  methods  for 
initiating,  facilitating,  coordinating, 
conducting  and  evaluating  educational 
activities  related  to  limb  loss.  The 
applicants  should  describe  those  project 
resources  and  staff  necessary  to 
accomplish  the  project  objectives.  The 
plan  should  describe  the  hiture  funding 
options  beyond  the  three-year  project 
period  and  discuss  the  plans  for 
continuation  of  the  project. 

3.  Describe  the  plan  to  develop  and 
disseminate  a  national  educational 
publication  regarding  limb  loss. 

4.  Describe  the  plan  to  develop  a  peer 
visitation  training  initiative  that  will 
promote  the  educational  outreach  goals 
and  objectives  of  the  project  and 
enhance  the  opportunities  for  a 
sustained  educational  presence  at  the 
local  level. 

5.  Furnish  an  organizational  chart  of 
the  applicant  agency  and  indicate  the 
relationships  of  the  proposed  activities 
to  affiUates  and  other  organizations  that 
will  be  utilized  to  promote  the  program 
objectives;  and  describe  the  physic^ 
facilities  available  to  house  project 
operations. 


6.  Describe  the  role  of  the  board  of 
directors,  if  applicable,  and  outline  its 
responsibilities. 

7.  Describe  the  applicant's  potential  to 
sustain  the  viability  of  the  National 
Limb  Loss  Information  Center.  This 
description  should  explain  how  and 
over  what  time  period  the  project  will 
develop  its  plan  for  financial  self- 
sufficiency.  The  plan  should  establish 
benchmarks  that  relate  to  annual 
increases  in  non-Federal  sources  of 
funding.  Indicate  how  the  plan  will  be 
updated  and  meu'keted  to  ensure  a 
timely  and  orderly  transition  to  non- 
Federal  financial  support. 

8.  Present  specific  and  measurable 
objectives  within  the  project  work  plan 
to  meet  the  purposes  of  the  cooperative 
agreement.  Outline  the  dates  that 
selected  key  events  will  be  initiated, 
become  operational,  and  conclude. 
Chart  long-range  objectives  and  time 
fiwnes  for  the  three-year  project  p>eriod, 
including  methods  for  project 
evaluation. 

9.  Describe  what  measures  have  been 
or  will  be  taken  to  ensure  that  all 
program  services  and  facilities  will  be 
fully  accessible  to  persons  with 
disabilities,  and  how  persons  with 
disabilities  will  be  encouraged  to 
participate. 

10.  Describe  the  plans  and  methods  to 
be  employed  or  that  are  in  place  for 
addressing  the  needs  of  low 
socioeconomic  and  minority 
populations. 

11.  Provide  a  detailed  narrative     - 
justification  for  all  requested  budget 
items. 

EvaiuatioD  Critoia  (Total  100  Points) 

1.  Evidence  of  Need  and  Understanding 
of  the  Problem:  (15  Points) 

Evaluation  will  be  based  oil: 

a.  The  applicant's  description  and 
understanding  of  the  national  limb  loss 
problem  as  evidenced  by  estimates  of 
incidence  and/or  prevalence, 
demographic  indicators,  and  scope  of 
the  problem; 

b.  The  applicant's  description  of  the 
gaps  that  exists  in  the  educational 
materials  and  tools  that  would  serve  to 
better  educate  and  facilitate  more 
positive  rehabilitation  outcomes. 

2.  Technical  Approach  (30  Points) 

Evaluation  will  be  based  on: 

a.  The  capability  of  the  applicant  to 
ensure  that  the  basic  components  of  the 
project  will  be  promoted  and 
implemented; 

b.  The  proposed  plan  to  establish  and 
operate  the  National  Limb  Loss 
Information  Center,  and  ensure  its 
capability  to  function  as  a  national 


coordinating  focus  for  collection  and 
dissemination  of  limb  loss  information 
utilizing  its  affiliation  with  local  and 
regional  support  groups,  allied 
disability  agencies,  health  professionals 
and  service  providers.  These  historical 
relationships  should  be  documented 
with  the  submission  of  memorandums 
of  agreement  and/or  letters  of  support 
that  demonstrate  the  collaborative 
relationship  with  the  applicant; 

c.  A  demonstrated  competency  in 
developing  educational  materials 
regarding  individuals  with  limb  loss; 

d.  The  functions  of  the  established 
oversight  entity  (such  as  a  board  of 
directors)  including  its  composition, 
impact  on  policy,  planning,  and 
oversight  for  educational  activities,  with 
an  indication  of  how  it  will  complement 
existing  educational  programs; 

e.  The  reasonableness,  feasibility,  and 
logic  of  the  designated  project 
objectives,  including  the  overall  work 
plan,  timetable  for  accomplishment,  and 
the  strength  of  the  proposed  evaluation 
plan; 

f.  The  described  services  and  how 
access  for  persons  with  disabilities  to 
project  services,  opportimities,  and 
facilities  will  be  achieved. 

3.  Evidence  ofAbihty  to  Provide 
Educational  Materials  Needed  to  Inform 
Individuals  With  Limb  Loss  Regarding 
Rehabilitation  Resources  and  Choices 
(25  Points) 

Evaluation  will  be  based  on:  a. 
Evidence  of  the  applicant's  knowledge 
and  use  of  current  educational  materials 
available  with  regard  to  limb  loss 
rehabilitation  and  identification  of 
materials  needed  to  address  specific 
problems  associated  with  the 
rehabilitation  process; 

b.  Evidence  of  the  applicant's  capacity 
to  disseminate  resources,  educational 
materials  and  tools  that  will  inform 
persons  with  limb  loss  in  regard  to  their 
rehabilitation  options. 

4.  Outreach  Capacity  (20  Points) 

Evaluation  will  be  based  on: 

a.  Evidence  of  the  applicant's  ability 
to  establish  a  peer  visitation  training 
program  initiative; 

b.  Identification  and  description  of 
facilities  and  organizations  to  be  visited 
and  description  of  any  planned  follow- 
up  to  evaluate  the  number  of  training 
sessions  that  were  initiated  and  the 
results  of  these  activities. 

5.  National  Education  Publication  (5 
points) 

Evaluation  will  be  based  on: 
The  description  of  the  applicant's 
plan  to  develop,  distribute,  and  update 
a  national  educational  publication  that 
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will  provide  information  regarding  limb 
loss. 

6.  Cost-Sharing  (5  Points)  ■ 

Evaluation  will  be  based  on: 
Tbe  evidence  of  personnel  and 
financial  contributions  to  the  project 
and  the  specific  plans  for  providing 
cost-sharing  for  the  first  year  and 
succeeding  years  within  the  project 
period. 

7.  Budget  Justification/Adequacy  of 
Facilities  (Not  Scored) 

The  proposed  budget  will  be 
evaluated  on  the  basis  of  its 
reasonableness,  concise  and  clear 
justification,  accuracy  and  consistency 
with  the  intended  use  of  cooperative 
agreement  funds. 

Funding  Priority 

CDC  will  give  priority  consideration 
to  an  established  national  organization 
with  experience  in  providing 
educational  and  support  services  to 
individuals  with  limb  loss. 

Reporting  Requirements 

Project  narrative  reports,  submitted 
with  an  original  and  two  copies,  will  be 
required  semi-annually.  The  reports 
shall  be  submitted  to  CDC  thirty  days 
alter  the  end  of  the  report  period.  An 
original  and  two  copies  of  the  Financial 
Status  Report  is  required  no  later  than 
90  days  after  the  end  of  each  budget 
period. 

Executive  Order  12372 

Applications  are  not  subject  to  the 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  PubUc 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  appficant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
appUcation  (SF424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 


1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.184. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
nimiber  0937-0189)  must  be  submitted 
to  Mr.  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Mailstop  E- 
13,  Atlanta,  Georgia  30305,  on  or  before 
March  17, 1997. 

1.  Deadline: 

Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fitim  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 

2.  Late  Applications: 
Applications  that  do  not  meet  the 

criteria  in  l.a.  or  l.b.  above  are 
considered  late.  Late  applications  will 
not  be  considered  and  will  be  returned 
to  the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Georgia  Jang,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease. 


Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE^  Room  321,  Mailstop  E- 
13,  Atlanta,  Georgia  30305,  telephone 
(404)  842-6814,  Internet  address: 
glj2@ops.cdc.gov.  Please  refer  to 
Program  Announcement  No.  717  when 
requesting  information  and  submitting 
an  application. 

Programmatic  technical  assistance 
including  additional  guidance  may  be 
obtained  from  Jack  Stubbs,  Disabilities 
Prevention  Program,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  Building  101,  Mailstop 
F-29,  Atlanta,  Georgia  30341,  telephone 
(404)  488-7096,  Internet  address: 
jbs2@cehodl  .em.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Docimients, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  January  30, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  97-2800  Filed  2-4-97;  8:45  am] 
nujNO  cooE  4iei-is-p 


[Announcement  721] 

State  and  Community-Based 
Childhood  Lead  Poisoning  Prevention 
Program  and  Surveillance  of  Blood 
Lead  Levels  in  Children;  Notice  of 
Availability  of  Funds  for  Fiscal  Year 
1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  new  and  competing 
continuation  State  and  community- 
based  childhood  lead  poisoning 
prevention  projects,  and  to  build 
statewide  capacity  to  conduct 
surveillance  of  blood  lead  levels  in 
children. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quaUty  of  Ufe.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (To  order  a  copy 
of  Healthy  People  2000,  see  the  Where 
to  Obtain  Additional  Information 
section.) 
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Authority 

This  program  is  authorized  under 
sections  301(a).  317A  and  317B  of  the 
Pubhc  Health  Service  Act  [42  U.S.C. 
241(a),  247b-l,  and  247b-3],  as 
amended.  Pmgnm  regulations  are  set 
forth  in  Title  42,  Code  of  Federal 
Regulations,  Part  51b. 

Smoke>Free  Workplace 

The  CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

EnTironmental  Justice  Initiative 

Activities  conducted  under  this 
annoimcement  should  be  consistent 
with  the  Federal  Executive  Order  No. 
12898  entitled,  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations."  Grantees,  to  the  greatest 
extent  practicable  and  permitted  by  law, 
shall  make  achieving  environmental 
justice  part  of  its  program's  mission  by 
identifying  and  addr^ing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  and 
environmental  effects  of  lead  on 
minority  populations  and  low-income 
populations. 

Eligible  Applicants 

Eligible  applicants  for  State  childhood 
lead  prevention  programs  are  State 
health  departments  or  other  State  health 
agencies  or  departments  deemed  most 
appropriate  by  the  State  to  direct  and 
coordinate  the  State's  childhood  lead 
poisoning  prevention  program,  and 
agencies  or  units  of  local  government 
that  serve  jurisdictional  populations 
greater  than  500,000.  This  eUgibility 
includes  health  departments  or  other 
official  organizational  authority  (agency 
or  instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States. 

Applicants  for  prevention  program 
grants  from  eligible  units  of  local 
jurisdiction  must  elect  either  to  apply 
directly  to  CDC  as  a  grantee,  or  to  apply 
as  part  of  a  statewide  grant  application. 
Local  jurisdictions  cannot  submit 
applications  directly  to  CDC  and  also 
apply  as  part  of  a  Statewide  grant 
application. 

For  Surveillance  Funds  Only 

Eligible  applicants  are  State  health 
departments  or  other  State  health 


agencies  or  departments  deemed  most 
appropriate  by  the  State  to  direct  and 
coordinate  the  State's  childhood  lead 
poisoning  prevention  and  surveillance 
program.  Eligible  applicants  must  have 
regulations  for  reporting  of  PbB  levels 
by  both  public  and  private  laboratories 
or  provide  assurances  that  such 
regulations  will  be  in  place  within  six 
months  of  awarding  the  grant.  This 
program  is  intended  to  initiate  and 
build  capacity  for  surveillance  of 
childhood  PbB  levels.  Therefore,  any 
applicant  that  already  has  in  place  a 
PbB  level  surveillance  activity  must 
demonstrate  how  these  grant  funds  will 
be  used  to  enhance,  expand  or  improve 
the  current  activity,  in  order  to  remain 
eligible  for  funding.  CDC  funds  should 
be  added  to  blood-lead  surveillance 
funding  from  other  sources,  if  such 
funding  exists.  Fimds  for  these 
programs  may  not  be  used  in  place  of 
any  existing  funding  for  surveillance  of 
PbB  levels. 

If  a  State  agency  applying  for  grant 
funds  is  other  than  the  official  State 
health  department,  written  concurrence 
by  the  State  health  department  must  be 
provided. 

Availability  of  Funds 

State  and  Community-based  Prevention 
Program  Grant  Funds 

Approximately  $8,000,000  will  be 
available  in  FY  1997  to  fund  a  selected 
number  of  new  and  competing 
continuation  childhood  lead  poisoning 
prevention  projects.  The  CDC 
anticipates  that  awards  for  the  first 
budget  year  will  range  fitim  $200,000  to 
$1,500,000.  Applications  exceeding  the 
funding  limit  of  $1,500,000  will  be 
returned  as  non-responsive  to  the 
program  announcement.  This  includes 
both  direct  and  indirect  cost  amounts. 

Surveillance  Grant  Funds 

Approximately  $300,000  will  be 
available  in  FY  1997  to  fund  up  to  four 
new  grants  to  support  the  development 
of  PbB  surveillance  activities. 
Surveillance  awards  are  expected  to 
range  from  $60,000  to  $75,000. 
Applications  exceeding  the  funding 
limit  of  $75,000  will  be  returned  as  non- 
responsive  to  the  program 
announcement.  This  includes  both 
direct  and  indirect  cost  amounts. 

The  new  awards  are  expected  to  begin 
on  or  about  July  1. 1997. 

New  awards  are  made  for  12-month 
budget  periods  within  project  periods 
not  to  exceed  3  years.  Estimates 
outlined  above  are  subject  to  change 
based  on  the  actual  availability  of  funds 
and  the  scope  and  quality  of 
applications  received.  Continuation 


awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress  and  availability  of  funds. 

Grant  awards  cannot  supplant 
existing  funding  for  childhood  lead 
poisoning  prevention  programs  or 
surveillance  activities.  Grant  funds 
should  be  used  to  increase  the  level  of 
expenditures  from  State,  local,  and 
other  funding  sources. 

Applicants  may  apply  for  either  a 
prevention  program  grant  or  a 
surveillance  grant,  but  NOT  both. 
Applicants  from  State  health  agencies 
applying  for  prevention  program  grant 
funds  must  address  surveillance  issues 
in  their  appUcation. 

Awards  will  be  made  with  the 
expectation  that  program  activities  will 
continue  when  grant  funds  are 
terminated. 

Note 

•  Grant  fiinds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  lead  sources. 
However,  the  applicant  must  provide  an 
acceptable  plan  to  ensure  that  these  program 
activities  are  appropriately  carried  out. 

•  Not  more  than  10  percent  (exclusive  of 
Direct  Assistance)  of  any  grant  may  be 
obligated  for  administrative  costs.  This  10 
percent  limitation  is  in  lieu  of.  and  replaces, 
the  indirect  cost  rate. 

Background  and  Definitions 

Background 

State  and  commimity  health,  agencies 
have  traditionally  been  the  principal 
delivery  points  for  childhood  lead 
screening  and  related  medical  and 
environmental  management  activities; 
however,  limited  resources  and 
changing  public  health  infrastructures 
have  required  public  health  agencies  to 
develop  new  strategies  to  ensiue  the 
delivery  of  comprehensive  services  to 
prevent  childhood  lead  poisoning. 

In  1991,  CDC  recommended  universal 
screening  for  children  imder  six  years 
old  except  in  commimities  where  the 
prevalence  of  elevated  blood  lead  levels 
was  known  to  be  very  low.  In  areas 
where  the  majority  of  children  are  at 
low  risk  for  lead  exposure,  imiversal 
screening  is  not  a  practical  or  cost- 
beneficial  investment  of  limited 
resources.  Thus,  screening  activities 
should  be  targeted  to  children  at 
elevated  risk  of  lead  exposiue.  As  the 
prevalence  of  blood  lead  levels 
continues  to  diminish  in  the  United 
States,  targeting  screening  to  those 
children  who  remain  at  elevated  risk  of 
lead  exposure  will  become  increasingly 
important. , 

Based  on  this  scientific  information 
and  practical  experience,  to  prevent 
childhood  lead  poisoning  State  and 
community  health  agencies  will  need  to 
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re-examine  their  cmrent  screening 
policies  and  practices.  State  and  local 
health  agencies  must  have  in  place 
sound  policies  and  programs  to  assess 
the  risk  for  lead  exposure  and  assure 
that  appropriate  and  timely  actions  take 
place  to  protect  children  at  risk  of  lead 
exposure.  As  State  and  local  health 
departments  revise  their  screening 
policies,  it  is  anticipated  that  the 
screening  and  follow-up  of  children 
who  most  need  services  will  be 
expanded  or  enhanced,  thereby 
diminishing  the  screening  of  diildren  in 
areas  where  they  are  not  exposed  to 
lead. 

Blood  lead  levels  in  the  United  States 
have  fallen  dramatically  over  the  past 
decade — by  about  78  percent  between 
1978  and  1991.  Nevertheless,  the  Third 
National  Health  and  Nutrition 
Examination  Survey  (NHANES  ID) 
shows  that,  despite  a  dramatic  decline 
in  lead  exposure  among  children, 
approximately  1.7  million  children  ages 
1-5  still  have  blood  lead  levels  >10  Mg/ 
dL,  a  level  at  which  there  has  been 
shown  to  be  subtle  effects  on  children's 
cognitive  development.  Poor,  urban, 
black  children  and  Mexican- American 
children  are  at  especially  high  risk  for 
harmful  levels  of  lead  in  their  blood. 

We  have  made  great  progress  in 
reducing  lead  in  important  soiuces  for 
the  U.S.  population — gasoline  and  food. 
However,  there  are  still  important 
sources  of  lead  that  pose  a  serious 
health  threat  to  children.  The  remaining 
sources  of  lead  exposure  for  children — 
lead  in  paint,  dust,  and  soil — are  far 
more  difficult  to  address,  since  these 
can  only  be  reduced  by  actions  in 
individual  homes.  Without  a  concerted 
effort  to  reduce  exposure  from  these 
sources,  elevated  lead  levels  in  children 
will  continue  to  be  a  public  health 
problem. 

Definitions 

•Program:  A  designated  unit  within 
-an  agency  responsible  for  implementing 
and  coordinating  a  systematic  and 
comprehensive  approach  to  prevent 
childhood  lead  poisoning  in  high-risk 
commimities. 

•Program  Elements:  Include  (1) 
identifying  infants  and  young  children 
with  elevated  blood  lead  levels,  (2) 
identifying  and  assuring  the 
remediation  of  possible  sources  of  lead 
exposure  throughout  the  community,  (3) 
monitoring  the  medical  and 
environmental  management  of  lead 
poisoned  children,  (4)  providing 
information  on  childhood  lead 
poisoning  and  its  prevention  and 
management  to  the  public,  health 
professionals,  and  poUcy  and  decision 
makers,  (5)  encouraging  and  supporting 


community-based  programs  directed  to 
the  goal  of  eliminating  childhood  lead 
poisoning,  (6)  developing  and  providing 
laboratory  support,  and  (7)  maintaining 
a  data  management  component  that 
assists  in  the  day-to-day  management  of 
the  childhood  lead  poisoning 
prevention  program  and  documents 
program  activities. 

•High-Risk  or  Targeted  Community. 
Geographically  defined  community  or 
nei^borhood  where  there  is  significant 
childhood  lead  exposure  (documented 
by  the  presence  of  children  with 
elevated  blood  lead  levels]  or  potential 
childhood  lead  exposure  (docimiented 
by  the  presence  of  sources  of  lead 
exposure,  especially  older,  deteriorating 
housing.) 

•Lead  Hazard:  Accessible  paint,  dust, 
soil,  water,  or  other  source  or  pathway 
that  contains  lead  or  lead  compounds 
that  can  contribute  to  or  cause  lead 
poisoning. 

•Lead  Hazard  Remediation:  The 
elimination,  reduction,  or  containment 
of  known  and  accessible  lead  sources. 

•Care  coordination:  The  total  care  of 
a  child  with  lead  poisoning,  including 
appropriate  and  timely  medical  {ind 
environmental  follow-up. 

•Surveillance:  For  the  purpose  of  this 
program,  a  complete  PbB  surveillance 
activity  is  defined  as  a  process  which: 
(1)  systematically  collects  information 
over  time  about  children  with  elevated 
PbB  levels  using  laboratory  reports  as 
the  data  source;  (2)  provides  for  the 
follow-up  of  cases,  including  field 
investigations  when  necessary;  and  (3) 
provides  timely  and  useful  analysis  and 
reporting  of  the  accimiulated  data 
including  an  estimate  of  the  rate  of 
elevated  PbB  levels  among  all  children 
receiving  blood  tests. 

Purpose 

Prevention  Grant  Program 

The  purpose  of  this  grant  program  is 
to  provide  impetus  for  the  development 
and  operation  of  State  and  community- 
based  childhood  lead  poisoning 
prevention  programs  in  places  where 
there  is  a  determined  risk  of  childhood 
lead  exposure  and  to  develop  Statewide 
capacity  for  conducting  surveillance  of 
elevated  blood-lead  levels. 

Grant-supported  programs  are 
expected  to  serve  as  catalysts  and 
models  for  the  development  of  non- 
grant-supported  programs  and  activities 
in  other  States  and  communities. 
Further,  grant-supported  programs 
should  create  community  awareness  of 
the  problem  (e.g.,  among  commimity 
and  business  leaders,  medical 
community,  parents,  educators,  and 
property  owners).  It  is  expected  that 


State  health  agencies  will  play  a  lead 
role  in  the  development  of  community- 
based  childhood  lead  poisoning 
prevention  programs,  including 
ensuring  coordination  and  integration 
with  maternal  and  child  health 
programs;  State  Medicaid  Early  Periodic 
Screening.  Diagnosis,  and  Treatment. 
(EPSDT)  programs;  community  and 
migrant  health  centers;  and  community- 
based  organizations  providing  health 
and  social  services  in  or  near  public 
housing  units,  as  authorized  under 
Section  340A  of  the  PHS  Act. 

The  prevention  grant  program  will 
provide  financial  assistance  and  support 
to  State  and  local  government  agencies 
to: 

1.  Establish,  expand,  or  improve 
services  to  assure  that  children  in  high 
risk  areas  are  screened.  Screening 
should  focus  on:  (1)  Making  certain 
children  not  currently  served  by 
existing  health  care  services  are 
screened.  (2)  integrating  screening 
efforts  with  maternal  and  child  health 
programs;  State  Medicaid  programs, 
such  as  the  EPSDT  programs; 
community  and  migrant  health  centers; 
and  community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  as 
authorized  under  Section  340A  of  the 
PHS  Act.  and  (3)  guaranteeing  that  high* 
risk  children  seen  by  private  providera 
are  screened. 

2.  Intensify  care  coordination  efforts 
to  ensure  that  children  with  elevated 
blood  lead  levels  receive  appropriate 
and  timelv  follow-up  services. 

3.  Establish,  expand,  or  improve 
environmental  investigations  to  rapidly 
identify  and  reduce  sources  of  lead 
exposure  throughout  a  community. 

4.  Plan  and  develop  activities  for  the 
primary  prevention  of  childhood  lead 
poisoning  in  demonstrated  high-risk 
areas  to  be  conducted  in  collaboration 
with  other  government  and  community- 
based  organizations. 

5.  Etevelop  and  implement  efficient 
information  management/data  systems 
compatible  with  CDC  guidelines  for 
monitoring  and  evaluation. 

6.  Improve  the  actions  of  other 
appropriate  agencies  and  organizations 
to  facilitate  the  rapid  remediation  of 
identified  lead  hazards  in  high-risk 
communities. 

7.  Enhance  knowledge  and  skills  of 
program  staff  through  training  and  other 
mediods. 

8.  Based  upon  program  findings, 
provide  information  on  childhood  lead 
poisoning  to  the  public,  policy-makers, 
academic  community,  and  other 
interested  parties. 

9.  Develop  State-based  systems  for 
surveillance  of  blood  lead  levels  among 
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children,  and  use  siirveillance  data  to 
assess  prevention  activities  and  target 
resources. 

Surveillance  Grant  Funds 

The  surveillance  component  of  this 
announcement  is  intended  to  assist 
State  health  departments  or  other 
appropriate  agencies  to  implement  a 
complete  surveillance  activity  for  PbB 
levels  in  children.  Development  of 
surveillance  systems  at  the  local,  State 
and  national  levels  is  essential  for 
targeting  interventions  to  high-risk 
populations  and  for  tracking  progress  in 
eliminating  childhood  lead  poisoning. 

The  childhood  blood-lead 
surveillance  program  has  the  following 
five  goals: 

1.  Increase  the  number  of  State  health 
departments  with  surveillance  systems 
for  elevated  PbB  levels: 

2.  Build  the  capacity  of  State-or 
territorial-based  PbB  level  surveillance 
systems; 

3.  Use  data  from  these  systems  to 
conduct  national  surveillance  of 
elevated  PbB  levels; 

4.  Disseminate  data  on  the  occiurence 
of  elevated  PbB  levels  to  government 
agencies,  researchers,  employers,  and 
medical  care  providers;  and 

5.  Direct  intervention  efforts  to  reduce 
environmental  lead  exposure. 

Program  Requirements 

A  copy  of  th»  Program  Guidance 
E)ocimient  will  be  included  with  the 
appUcation  package.  Please  refer  to  this 
document  (Program  Guidance)  for 
important  information  and  procedures 
in  developing  and  completing  your 
application. 

Prevention  Grant  Program 

The  following  are  requirements  for 
Childhood  Lead  Poisoning  Prevention 
Proyects: 

1.  A  director/coordinator  with 
authority  and  responsibility  to  carry  out 
the  requirements  of  the  program. 

2.  Provide  qualified  staff,  other 
resources,  and  knowledge  to  implement 
the  provisions  of  the  program. 

3.  Revise  program  efforts  based  on 
CDC's  plans  to  issue  new 
recommendations  on  childhood  lead 
poisoning  prevention. 

4.  Provide  a  comprehensive  statewide 
plan  that  includes  strategies,  identifies 
where  lead  exposed  children  are,  and 
provides  appropriate  screening  and 
timely  follow-up  for  those  children. 

5.  Provide  a  plan  to  develop  an 
automated  data-management  system 
designed  to  collect  and  maintain 
laboratory  data  on  the  results  of  blood 
lead  testing  and  care  coordination  data 
for  children  with  elevated  blood  lead 


levels.  This  automated  data- 
management  systems  should  be  used  to 
monitor  and  evaluate  all  major  program 
activities  and  services. 

6.  Establishment  and  maintenance  of 
a  system  to  monitor  the  notification  and 
follow-up  of  children  who  are 
confirmed  with  elevated  blood  lead 
levels  and  who  are  referred  to  local 
Public  Housing  Authorities  (PHAs). 

7.  Effective,  well-defijied  working 
relationships  within  public  health 
agencies  and  with  other  agencies  and 
organizations  at  national.  State,  and 
commimity  levels  (e.g.,  housing 
authorities,  environmental  agencies, 
maternal  and  child  health  programs. 
State  Medicaid  EPSDT  programs;  or, 
commimity  and  migrant  health  centers; 
community-based  organizations 
providing  health  and  social  services  in 
or  near  pubUc  housing  units,  as 
authorized  imder  Section  340A  of  the 
PHS  Act,  State  epidemiology  programs, 
State  and  local  housing  rehabilitation 
offices,  schools  of  public  health  and 
medical  schools,  and  environmental 
interest  groups)  to  appropriately  address 
the  needs  and  requirements  of  programs 
(e.g.,  data  management  systems  to 
facilitate  the  follow-up  and  tabulation  of 
children  reported  with  elevated  blood 
lead  levels,  training  to  ensure  the  safety 
of  abatement  workers)  in  the 
implementation  of  proposed  activities. 
This  includes  the  establishment  of 
networks  with  other  State  and  local 
agencies  with  expertise  in  childhood 
lead  poisoning  prevention 
programming. 

8.  Assurances  that  income  earned  by 
the  childhood  lead  poisoning 
prevention  program  is  returned  to  the 
program  for  use  by  the  program. 

9.  For  awards  to  State  agencies,  there 
must  be  a  demonstrated  commitment  to 
provide  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  interested  in  developing  or 
strengthening  childhood  lead  poisoning 
preventionprograms. 

10.  SPECIAL  REQUIREMENT 
regarding  Medicaid  provider-status  of 
apphcants:  Pursuant  to  section  317A  of 
the  Public  Health  Service  Act  (42  U.S.C. 
247b-l)  as  amended  by  Sec.  303  of  the 
"Preventive  Health  Amendments  of 
1992"  (PubUc  Law  102-531),  applicants 
AND  ciurent  grantees  must  meet  the 
following  requirements:  For  Childhood 
Lead  Poisoning  Prevention  Program 
services  which  are  Medicaid- 
reimbursable  in  the  applicant's  State: 

•  Applicants  who  directly  provide 
these  services  must  be  enrolled  with 
their  State  Medicaid  agency  as  Medicaid 
providers. 

•  Providers  who  enter  into 
agreements  with  the  applicant  to 


provide  such  services  must  be  enrolled 
with  their  State  Medicaid  agency  as 
providers. 

An  exception  to  this  requirement  will 
be  made  for  providers  whose  services 
are  provided  bee  of  charge  and  who 
accept  no  reimbursement  fit)m  any 
third-party  payer.  Such  providers  who 
accept  voluntary  donations  may  still  be 
exempted  from  this  requirement. 

11.  For  State  Prevention  Programs,  a 
Surveillance  component  defined  as  a 
process  which:  (1)  Systematically 
collects  information  over  time  about 
children  with  elevated  PbB  levels  using 
laboratory  reports  as  the  data  source;  (2) 
provides  for  the  follow-up  of  cases, 
including  field  investigations  when 
necessary;  (3)  provides  timely  and 
useful  analysis  and  reporting  of  the 
acciunulated  data  including  an  estimate 
of  the  rate  of  elevated  PbB  levels  among 
all  children  receiving  blood  tests;  and 
(4)  reports  data  to  CDC  in  the 
appropriate  format. 

To  achieve  these  goals,  programs  must 
be  able  to:  (1)  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  this 
program.  Applicants  requesting  grant 
supported  positions  must  provide 
assurances  that  such  positions  will  be 
approved  by  the  applicant's  personnel 
system;  (2)  revise,  refine,  and 
implement,  in  collaboration  with  CDC, 
the  methodology  for  surveillance  as 
proposed  in  the  respective  program 
application;  (3)  have  demonstrated 
experience  or  access  to  professionals 
knowledgeable  in  conducting  and 
evaluating  public  health  programs;  and 
(4)  have  the  ability  to  translate  data  to 
State  and  local  public  health  officials, 
pohcy  and  decision-makers,  and  to 
others  seeking  to  strengthen  program 
efforts. 

For  Surveillance  Grants 

The  following  are  requirements  for 
surveillance  only  grant  projects: 

1.  A  full-time  dfrector/coordinator 
with  authority  and  responsibility  to 
carry  out  the  requirements  of 
surveillance  program  activities. 

2.  Ability  to  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  this 
program.  Applicants  requesting  grant 
supported  positions  must  provide 
assurances  that  such  positions  will  be 
approved  by  the  applicant's  personnel 
system. 

3.  Effective,  well-defined  working 
relationships  with  childhood  lead 
poisoning  prevention  programs  within 
the  applicant's  State. 

4.  Revise,  refine,  and  implement,  in 
collaboration  with  CDC,  the 
methodology  for  surveillance  as 
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proposed  in  the  respective  program 
application. 

5.  Collaborate  with  CDC  in  any 
interim  and/or  final  evaluation  of  the 
surveillance  activity. 

6.  Monitor  and  evaluate  all  major 
program  activities  and  services. 

7.  Demonstrated  experience  in 
conducting  and  evaluating  public  health 
programs  or  having  access  to 
professionals  who  are  knowledgeable  in 
conducting  such  activities. 

8.  Ability  to  translate  data  to  State  and 
local  public  health  officials,  policy  and 
decision-makers,  and  to  others  seeking 
to  strengthen  program  efforts. 

Technical  Reporting  Requirements 

Quarterly  progress  reports  are 
required  of  all  grantees.  The  quarterly 
report  should  not  exceed  25  pages.  Time 
lines  for  the  quarterly  reports  will  be 
established  at  the  time  of  award,  but  are 
typically  due  30  days  after  the  end  of 
each  calendar  quarter.  A  progress  report 
is  required  as  a  part  of  the  continuation 
application.  Note  that  surveillance  only 
grantees  are  not  required  to  submit 
quarterly  quantitative  data. 

Annual  Financial  Status  Reports 
(FSRs)  are  due  90  days  after  the  end  of 
the  budget  period.  The  final  progress 
report  and  FSR  shall  be  prepared  and 
submitted  no  later  than  90  days  after  the 
end  of  the  project  period.  Submit  the 
original  and  2  copies  of  the  reports  to 
the  Grants  Management  Office  indicated 
imder  "Where  to  Obtain  Additional 
Information"  section. 

Evaluation  Criteria 

The  review  of  applications  will  be 
conducted  by  an  objective  review 
committee  who  will  review  the  quality 
of  the  application  based  on  the  strength 
and  completeness  of  the  plan  submitted. 
The  budget  justification  will  be  used  to 
assess  bow  well  the  technical  plan  is 
likely  to  be  carried  out  using  available 
resources.  The  maximiun  ratings  score 
of  an  application  is  100  points. 

A.  The  Factiwrs  To  Be  CcHisidered  in  the 
Evaluation  of  Prevention  Program 
Grant  Applications  Are: 

1.  Evidence  of  the  Childhood  Lead 
Poisoning  Problem  (40  points). 

(a)  Applicants  should  describe  and 
document  the  extent  of  the  problem  as 
defined  by  data  from  recent  screening, 
demographic,  environmental,  and  other 
data.  (Population-based  data  or 
estimates  should  be  compared  to 
NHANES  m  data  discussed  in  the 
Background  and  Definition  Section  of 
this  program  announcement).  (20 
points) 

(b)  Applicants'  ability  to  identify 
high-risk  targeted  areas  within  their 


public  health  jurisdictions  defined  by 
such  factors  as:  evidence  of  children 
with  elevated  blood  lead  levels, 
doctunentation  of  pre-1950  housing 
and/or  other  evidence  of  old, 
deteriorating  houses  as  well  as  the 
percent  and  number  of  children  under 
six  years  of  age  living  in  poverty.  Other 
known  or  suspected  sources  of  lead 
poisoning  should  also  be  discussed.  (20 
points) 

2.  Technical  Approach  (30  points). 
The  quality  of  the  technical  approach 

in  carrying  out  the  proposed  activities 
including: 

(a)  Goals  and  Objectives:  The  extent  to 
which  the  applicant  has  included 
clearly  identified  goals  and  objectives 
which  are  specific,  measurable,  and 
relevant  to  die  purpose  of  this  proposal 
(10  points). 

(b)  Approach:  The  extent  to  which  the 
applicant  provides  a  detailed 
description  of  the  proposed  activities 
which  are  likely  to  achieve  each 
objective  for  the  budget  period  (10 
points). 

(c)  Timeline:  The  extent  to  which  the 
applicant  provides  a  reasonable 
schedule  for  implementation  of  the 
activities  (5  points). 

(d)  Evaluation:  The  extent  to  which 
the  evaluation  plan  addresses  the 
achievement  of  objectives  (5  points). 

3.  Applicant  Capability  (10  points). 
Capability  of  the  applicant  to  initiate 

and  carry  out  proposed  program 
activities  successfully  within  the  time 
frames  set  forth  in  the  application. 
Proposed  staff  skills  must  match  the 
proposed  program  of  work  described. 
Elements  to  consider  include: 

(a)  Demonstrated  knowledge  and 
experience  of  the  proposed  project 
director  or  manager  and  staff  in 
planning  and  managing  large  and 
complex  interdisciplinary  programs 
involving  public  health,  environmental 
management,  and  housing 
rehabilitation.  The  percentage  of  time 
the  project  manager  will  devote  to  this 
project  is  a  significant  factor,  and  must 
be  indicated  (5  points). 

(b)  Written  assiuances  that  proposed 
positions  can  and  will  be  filled  as 
described  in  the  application  (3  points). 

(c)  Evidence  of  institutional  capacity, 
demonstrated  by  the  experience  and 
continuing  capability  of  the  jiuisdiction, 
to  initiate  and  implement  similar 
environmental  and  bousing  projects. 
The  applicant  should  describe  these 
related  efforts  and  the  ciuxent  capacity 
of  its  agency  (2  points). 

4.  Collaboration  (20  points). 

(a)  Extent  to  which  the  applicant 
demonstrates  that  proposed  activities 
are  being  conducted  in  conjunction 
with,  or  through,  organizations  with 


known  and  established  ties  in  the  target 
communities.  Evidence  of  support  and 
participation  from  appropriate 
community-based  or  neighborhood- 
based  organizations  in  the  form  of 
memoranda  of  understanding  or  other 
agreements  of  collaboration.  (10  points) 

(b)  Extent  to  which  the  applicant 
dociunents  estabUshed  collaboration 
with  appropriate  governmental  agencies 
responcUng  to  childhood  lead  poisoning 
prevention  issues  such  as 
environmental  health,  housing,  medical 
management,  etc.,  through  specific 
commitments  for -consultation, 
employment,  or  other  activities,  as 
evidenced  by  the  names  and  proposed 
roles  of  these  participants  and  letters  of 
commitment.  Absence  of  letters 
describing  specific  participation  will 
result  in  a  reduced  rating  under  this 
factor.  (10  points) 

5.  Budget  Justification  and  Adequacy 
of  Facilities  (NOT  SCORED). 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  The 
adyquacy  of  existing  and  proposed 
facilities  to  support  program  activities 
also  will  be  evaluated. 

B.  The  Factors  to  be  Considered  in  the 
Evaluation  of  Applications  for 
Surveillance  Program  Grant 
Applications  are: 

1.  Surveillance  Activity  :  (35  points). 
The  clarity,  feasibihty,  and  scientific 

soundness  of  the  surveillance  approach. 
Also,  the  extent  to  which  a  proposed 
schedule  for  accomplishing  each 
activity  and  methods  for  evaluating  each 
activity  are  clearly  defined  and 
appropriate.  The  following  points  will 
be  specifically  evaluated: 

(a)  How  laboratories  report  PbB  levels. 

(b)  How  data  will  be  collected  and 
managed. 

(c)  How  the  quality  of  data  and 
completeness  of  reporting  will  be 
assured. 

(d)  How  and  when  data  will  be 
analyzed. 

(e)  How  summary  data  will  be 
reported  and  disseminated. 

(f)  Protocols  for  follow-up  of 
individuals  with  elevated  PbB  levels. 

(g)  Provisions  to  obtain  denominator 
data. 

2.  Progress  Toward  Complete  Blood- 
Lead  Surveillance  (30  points). 

The  extent  to  which  the  proposed 
activities  are  likely  to  result  in 
substantial  progress  towards 
establishing  a  complete  State-based  PbB 
surveillance  activity  (as  defined  in  the 
"Purpose"  section). 

3.  Project  SustainabiUty  (20  points). 
The  extent  to  which  the  proposed 

activities  are  likely  to  result  in  the  long- 
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tenn  maintenance  of  a  complete  State- 
based  PbB  surveillance  system.  In 
particular,  specific  activities  that  will  be 
undertaken  by  the  State  during  the 
project  period  to  ensure  that  the 
surveillance  program  continues  after 
completion  of  the  project  period. 

4.  Personnel  (10  points). 

The  extent  to  which  the  qualifications 
and  time  commitments  of  project 
personnel  are  clearly  documented  and 
appropriate  for  implementing  the 
propel. 

5.  Use  of  Existing  Resources  (5 
points). 

The  extent  to  which  the  proposal 
would  make  efi^ective  use  of  existing 
resources  and  expertise  within  the 
applicant  agency  or  through 
collaboration  with  other  agencies. 

6.  BUDGET  (Not  Scored). 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal , 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.G.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
for  each  afiiected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  they  have  comments  it  should  be 
sent  to  Lisa  G.  Tamaroff,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Atlanta,  GA 
30305,  no  later  than  60  days  after  the 
application  due  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
State  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
NumbCT 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 


Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  grant  will  be  subject 
to  review  by  the  Office  of  Management 
and  Budget(OMB)under  the  Paperwork 
Reduction  Act. 

Application  Sulmiission  and  Deadline 

The  original  and  two  copies  of  the 
PHS  5161-1  (OMB  Number  0937-0189) 
must  be  submitted  to  Lisa  G.  Tamaroff. 
Grants  Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300. 
Atlanta,  GA  30305,  on  or  before  April  9, 
1997. 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  Postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
appUcations  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  apphcant. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
appUcation.  The  heading  should 
include  the  title  of  the  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number. 

Where  to  Obtain  Additional 
Infbimation 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number  and  will 
need  to  refer  to  Announcement  721. 
You  will  receive  a  complete  program 
description,  information  on  appUcation 
procedures  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  fit)m  Lisa  G.  Tamaroff. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 


Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305, 
telephone  (404)  842-6796.  Internet 
address  lgtl.@ops.cdc.gov. 

This  and  other  CDC  announcements 
are  also  available  through  the  CDC 
homepage  on  the  Internet.  The  address 
for  the  CDC  homepage  is  http:// 
www.cdc.gov. 

CDC  will  not  send  application  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Annoimcement 
Number  721  when  requesting 
information  and  submitting  an 
application. 

Technical  assistance  on  prevention 
activities  may  be  obtained  from 
Claudette  A.  Grant,  Acting  Chief, 
Program  Services  Section,  Lead 
Poisoning  Prevention  Branch,  Division 
of  Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway,  NE.,  Mailstop  F- 
42,  Atlanta,  GA  30341-3724,  telephone 
(770)  488-7330,  Internet  address 
cag4@ceh.cdc.gov. 

Technical  assistance  on  surveillance 
activities  may  be  obtained  from  Carol 
Pertowski,  M.D.,  Medical 
Epidemiologist,  Surveillance  and 
Programs  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CIX:). 
4770  Buford  Highway.  NE.,  Mailstop  F- 
42,  Atlanta.  GA  30341-3724,  telephone 
(770)  488-7330,  Internet  address 
cap4@ceh.cdc.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healdiy  People  2000  (Full 
Report,  Stock  No.  017-00 1-004 74-0)  or 
Healthy  People  2000  (Simimary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Docxunents, 
Government  Printing  Office, 
Washington,  DC  20402-9325.  telephone 
(202) 512-1800. 

Dated:  January  30, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director,  Management  and 
Operations,  Centers  for  Disease  Controi  and 
Prevention. 

(PR  Doc.  97-2799  Filed  2-4-97;  8:45  am] 
BIUMO  0006  4163-1S-P 


Food  and  Drug  Administration 
[Docket  No.  97F-003q 

Alcide  Corp.;  Filing  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 
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action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alcide  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  acidified  sodium  chlorite 
solutions  for  red  meat  disinfection  in 
processing  plants. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  March  7, 1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  RockviMe.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3074. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7A4532)  has  been  filed  by 
Alcide  Corp.,  8561  154th  Ave.  NE., 
Redmond,  WA  98052.  The  petition 
proposes  to  amend  part  173  (21  CFR 
part  173)  of  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
acidified  sodium  chlorite  solutions  for 
red  meat  disinfection  in  processing 
plants. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
pubhc  review  and  comment.  Interested 
persons  may,  on  or  before  March  7, 1997 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  aimouncement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 


notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  January  17, 1997. 
Alan  M.  Rulis, 

Director,  Office  ofPremarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
IFR  Doc.  97-2820  Filed  2-4-97;  8:45  am) 
BiLUNO  COOE  41M-01-F 


Studies  of  Adverse  Effects  of  Marketed 
Drugs,  Biologies,  and  Devices; 
Availability  of  Grants  (Cooperative 
Agreements);  Request  for  Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Center  for  Drug 
Evaluation  and  Research,  is  announcing 
the  availabiUty  of  Si. 4  miUion  in  Fiscal 
Year  1997  funds  for.coop€rative 
agreements  to  study  adverse  eH^ects  of 
marketed  drugs,  biologies,  and  devices. 
This  amoimt  is  consistent  with  the  level 
of  funding  in  the  President's  budget. 
FDA  expects  to  make  foiu*  to  six  awards 
in  the  range  of  $250,000  to  $350,000  for 
direct  and  indirect  costs.  The 
Government's  obUgation  is  contingent 
upon  the  availabiUty  of  appropriated 
funds  from  which  the  cooperative 
agreements  will  be  funded.  The  purpose 
of  these  agreements  is  to  conduct  dnig, 
biologic,  and  device  safety  analysis  for 
pubUc  health  benefit;  respond 
expeditiously  to  lugent  public  safety 
concerns;  provide  a  mechanism  for 
collaborative  pharmacoepidemiological 
research  designed  to  test  hypotheses, 
particularly  those  arising  from 
suspected  adverse  reactions  reported  to 
FDA;  and  enable  rapid  access  to 
multiple  data  soiu-ces  to  ensure  public 
safety  when  necessary. 
DATES:  Apphcation  receipt  date  is 
March  21, 1997. 

ADDRESSES:  Application  kits  are 
available  from,  and  completed 
apphcations  should  be  submitted  to: 
Robert  L.  Robins,  Grants  Management 
Officer,  Division  of  Contracts  and 
Procurement  Management  (HFA-520), 
Food  amd  Drug  Administration,  Park 
Bldg.,  rm.  3-40,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6170. 
Note:  Apphcations  hand-carried  or 
commercially  delivered  should  be 
addressed  to  the  Park  Bldg..  rm.  3-40, 
12420  Parklawn  Dr.,  Rockville,  MD 
20857.  Please  do  NOT  send  apphcations 
to  the  Division  of  Research  Grants, 
National  histitutes  of  Health  (NIH). 


FOR  FURTHER  INFORMATION  CONTACT: 
Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
(address  above). 
Regarding  the  programmatic  aspects 
of  this  notice:  Charles  M.  Maynard, 
Division  of  Pharmacovigilance  and 
Epidemiology  (HFD-733),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  rm.  15B-18,  Rockville,  MD 
20857,  301-827-3187. 

SUPPLEMENTARY  INFORMATION:  FDA's 
authority  to  fund  research  projects  is  set 
out  in  section  .301  of  the  Pubhc  Health 
Service  Act  (the  PHS  Act)  (42  U.S.C. 
241).  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 
Applications  submitted  under  this 
program  are  not  subject  to  the 
requirements  of  Executive  Order  12372. 

L  Background 

New  drugs,  biologies,  and  devices  are 
required  to  undergo  extensive  testing 
before  marketing.  With  the  submission 
of  adequate  data  on  safety  and 
effectiveness,  FDA  approves  a  new  drug, 
biologic,  and  device  apphcation  (NDA/ 
PLA/PMA)  that  permits  a  manufacturer 
to  market  its  product  in  the  United 
States.  Although  the  information 
provided  before  marketing  is  sufficient 
for  approval,  it  is  not  adequate  to 
anticipate  all  effects  of  a  product  once 
it  comes  into  general  use. 

This  request  for  apphcations  (RFA)  is 
intended  to  encourage  collaboration 
between  FDA  and  researchers  with 
pharmacoepidemiological  data  bases  to 
address  postmarketing  issues 
confronting  the  agency.  FDA  is  also 
interested  in  the  abiUty  to  measure  and/ 
or  estimate  incidence  rates  and  test 
hypotheses  based  on  signals  of  possible 
drug,  biologic,  and  device  safety 
problems  originating  from  reports  of 
adverse  reactions  received  by  FDA. 

n.  Program  Research  Goab 

FDA  would  prefer  to  fund  a  variety  of 
data  bases  representing,  without 
overlap,  different  patient  populations 
and/or  types  of  patient  care  settings. 
The  data  bases  maintained  through 
these  agreements  must  be  able  to:  (1) 
Provide  data  on  exposure  to  new 
chemical  entities;  (2)  perform  feasibihty 
studies  of  multiple  drugs  and/or 
multiple  outcomes;  (3)  identify  adverse 
drug,  biologic,  and  device  events  that 
occur  infrequently;  and  (4)  provide  a 
substantive  response  within  a  very  short 
timeframe. 

The  goal  for  these  cooperative 
agreements  is  to  investigate  suspected 
associations  between  specific  drug  and 
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possible  biologic  and  device  exposures 
and  specific  adverse  events  and  to 
quantitate  such  risk.  The  specific 
ob)ectives  are  to:  (1)  Provide  immediate 
access  to  existing  data  sources  with  the 
capability  of  providing  assessments  of 
study  feasibility:  (2)  respond  to 
particular  drug,  biologic,  and  device 
safety  questions  within  a  few  weeks: 
and  (3)  provide  a  substantive  response 
to  those  questions  deemed  feasible 
within  a  few  months. 
Data  base  characteristics  should  include 
the  ability  to: 

(1)  Estimate  adverse  event  rates  or 
relative  risks  for  specific  event. 

(2)  Estimate  the  contribution  of 
various  risk  factors  associated  with  the 
occurrence  of  adverse  events  (e.g.,  age, 
sex,  dose,  coexisting  disease,  disease 
severity,  concomitant  medication). 

(3)  Determine  adverse  event  rates  for 
generic  entities  as  well  as  for  classes  of 
drugs. 

(4)  Determine  rate  and  depth  of  usage 
of  new  drtigs  into  the  formulary. 

(5)  Obtain  data  from  laboratory 
results. 

(6)  Link  to  state  vital  statistics,  if 
possible. 

(7)  Link  to  cancer  registry. 

(8)  Determine  inpatient  exposure. 

(9)  Long  term  foUowup  of  exposure 
and  outcomes. 

(10)  Determine  adverse  events  related 
to  vaccines. 

(11)  Ability  to  follow  cohort 
(retrospectively  or  prospectively)  based 
on  device  exposure  or  clinical  diagnosis 
for  case-control  or  cohort  studies. 

(12)  Ability  to  study  all  medical 
devices,  especially  newer  technologies 
approved  by  FDA  since  1990. 

In  addition,  FDA  is  interested  in  data 
bases  capable  of  innovatively  applying 
the  objectives  stated  above  to 
specifically  defined  populations 
including  but  not  Umited  to  children, 
pregnant  women,  and  the  elderly. 

The  ideal  data  source  would  capture 
all  drug  exposiues  linked  longitudinally 
to  each  patient  regardless  of  health  care 
delivery  setting.  Because  the  outcomes 
of  interest  could  be  either  acute  or 
chronic  effects,  all  health  provider 
encounters,  i.e.,  medical  records,  would 
be  captured  whether  in  the  ambulatory, 
emergency,  chronic  care,  or  acute  care 
setting.  The  ideal  data  source  would 
have  Qie  statistical  power  to  identify 
rare  adverse  events  in  the  population  of 
interest.  The  ideal  data  base  would  also 
be  automated  with  a  computerized 
system  available  for  linking  each  patient 
to  all  relevant  medical  care  data 
including  drugs,  biologies,  and  device 
exposure  data,  coded  medical  outcomes, 
vital  records,  cancer  registries,  and  birth 
defect  registries.  Additional  points 


would  be  awarded  for  linkage  of  data 
bases  to  laboratory  values  and  easy 
accessibiUty  of  records.  The  location 
and  accessibility  of  the  medical  records 
are  very  important  concerns  to  FDA.  For 
rare  events,  the  capability  of  performing 
case-control  studies  is  valuable. 


Submitted  applications  must  include 
an  indepth  description  of  the  data  base 
and  provide  descriptive  and 
quantitative  information  on  diagnoses  of 
drug,  biologic,  and  device  exposures  in 
the  population.  The  quality  and  vafidity     B.  Eligibility 
of  the  data  should  be  described  in 
detail. 


IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  of  this  program  will  be  in  the 
form  of  cooperative  agreements.  All 
awards  will  be  subject  to  all  poficies 
and  requirements  that  govern  the 
research  grant  programs  of  the  Public 
Health  Service  (PHS),  including  the 
provisions  of  42  CFR  part  52, 45  CFR 
parts  74  and  92,  and  PHS  Grants  Policy 
Statement. 


m.  Reporting  Requirements 

Program  progress  reports  will  be 
required  quarterly.  These  reports  must 
be  submitted  within  30  days  after  the 
last  day  of  each  quarter  based  on  the 
budget  period  of  the  cooperative 
agreement.  Financial  Status  Reports 
{SF-269)  will  be  required  annually. 
These  reports  must  be  submitted  within 
90  days  after  the  last^iay  of  the  budget 
period  of  the  cooperative  agreement. 
Failure  to  file  the  Financial  Status 
Report  (SF-269)  in  a  timely  fashion  will 
be  grounds  for  suspension  or 
termination  of  the  grant. 

Program  monitoring  of  the  grantees 
will  be  conducted  on  an  ongoing  basis 
and  written  reports  will  be  prepared  by 
the  project  officer.  The  monitoring  may 
be  in  the  form  of  telephone 
conversations  between  the  project 
officer  and/or  grants  management 
specialist  and  the  principal  investigator. 
Periodic  site  visits  with  appropriate 
officials  of  the  grantee  organization  may 
also  be  conducted.  The  results  of  these 
reports  will  be  recorded  in  the  official 
grant  file  and  may  be  available  to  the 
grantee  upon  request  consistent  with 
FDA  disclosure  regulations. 

A  final  program  progress  report, 
Financial  Status  Report  (SF-269),  and 
Invention  Statement  must  be  submitted 
within  90  days  after  the  expiration  of 
the  project  period  as  noted  on  the 
Notice  of  Grant  Award. 

Up  to  two  representatives  from  each 
cooperative  agreement  may  be  required, 
if  requested  by  the  Project  Officer,  to 
travel  to  FDA  up  to  twice  a  year  for  no 
more  than  2  days  at  a  time.  These 
meetings  will  include,  but  are  not 
limited  to,  presentations  on  study 
design  and  findings  and  discussions 
with  the  FDA  staff  involved  in  the 
collaborative  research.  At  least  one  FDA 
employee  may  visit  the  cooperative 
agreement  site  at  least  once  a  year  for 
collaboration  and  information  exchange. 


These  cooperative  agreements  are 
available  to  any  public  or  private 
nonprofit  organization  (including  State, 
local,  and  foreign  units'of  government) 
and  any  for-profit  organization.  For 
profit  organizations  must  exclude  fees 
or  profit  from  their  requests  for  support. 
Organizations  described  in  section 
501  (c)4  of  the  Internal  Revenue  Code  of 
1968  that  engage  in  lobbying  are  not 
eligible  to  receive  grant/cooperative 
agreement  awards. 

C.  Length  of  Support 

The  length  of  support  will  depend 
upon  the  nature  of  the  study  and  may 
extend  beyond  1  year,  but  may  not 
exceed  3  years.  TTie  first  year  will  be 
competitive  and  the  remaining  2  years 
will  be  noncompetitive.  Future  support 
will  be  contingent  upon:  (1) 
Performance  during  the  preceding  year, 
and  (2)  the  availabiUty  of  Federal  fiscal 
year  appropriations. 

D.  Funding  Plan 

The  number  of  cooperative 
agreements  funded  will  depend  on  the 
quality  of  the  applications  received  and 
the  availability  of  Federal  funds  to 
support  the  projects.  $1.4  million  is 
budgeted  for  this  program.  It  is 
anticipated  that  four  to  six  awards  will 
be  made  for  approximately  $250,000  to 
$350,000  total  direct  and  indirect  cost. 
Federal  funds  for  this  program  are 
limited.  Therefore,  should  FDA  approve 
two  or  more  applications  that  propose 
dupUcative  or  very  similar  data 
resources,  FDA  will  suppdrt  only  the 
source  with  the  best  score. 

V.  Delineation  of  Substantive 
Involvement 

Program  support  will  be  offered 
through  cooperative  agreements  because 
FDA  will  have  a  substantive 
involvement  in  the  programmatic 
activities  of  all  the  projects  funded 
imder  this  RFA.  Involvement  may  be 
modified  to  fit  the  unique 
characteristics  of  each  application. 
Substantive  involvement  includes,  but 
is  not  limited  to  the  following: 
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1.  FDA  staff  will  participate  in  the 
selection  and  approval  of  the  drug, 
biologic,  and  device  exposures  and 
medical  events  to  be  studied  predicated 
upon  public  health  needs.  The  drug 
exposure  and  medical  events  to  be 
studied  will  be  jointly  agreed  upon  by 
the  extramural  investigator  and  the  FDA 
staff. 

2.  FDA  scientists  will  collaborate  with 
awardees  in  study  design  and  data 
analysis.  Collaboration  may  include 
sharing  of  the  analysis  data  set, 
interpretation  of  findings,  review  of 
manuscripts,  and  where  appropriate, 
coauthorship  of  pubUcations. 

VI.  Review  Procedure  and  Criteria 

A.  Review  Procedure 

All  applications  submitted  must  be 
responsive  to  the  RFA.  Those 
applications  fomid  to  be  nonresponsive 
will  not  be  considered  for  funding 
imder  this  RFA  and  will  be  returned  to 
the  appUcant. 

Responsive  applications  will  undergo 
dual  peer  review.  An  external  review 
panel  of  experts  in  the  fields  of 
epidemiology,  statistics,  and  data  base 
management  will  review  and  evaluate 
each  application  based  on  its  scientific 
merit.  Responsive  applications  will  also 
be  subject  to  a  second  level  review  by 
the  National  Advisory  Environmental 
Health  Science  Council  for  conciurence 
with  the  recommendations  made  by  the 
first  level  reviewers,  and  funding 
decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs. 

B.  Review  Criteria 

Applications  will  be  reviewed 
according  to  the  following  criteria  with 
each  criteria  being  of  equal  weight.  All 
applications  will  be  scored  with  a 
maximum  of  100  points  allowable. 

1.  Size  and  Characteristics  of  the  E)ata 
Base  (67  points).  The  size  and 
characteristics  of  the  data  base  should 
include  the  following: 

a.  A  large  popiUation  size  of 
individuals  for  whom  drug,  device,  and 
biologic  exposure  and  medical  outcome 
data  are  available.  Our  goal  will  be  to 
award  data  bases  with  a  population  of 
at  least  2,000,000  current  eim)llees.  No 
points  will  be  awarded  for  data  bases 
with  a  population  size  of  less  than 
250,000.  Data  bases  comprised  of  only 
one  of  the  special  populations  for  which 
data  are  desired  (i.e.,  children,  pregnant 
women,  and  the  elderly]  may  be 
awarded  full  points  for  smaller 
population  sizes.  Investigators  who 
mainly  use  a  case-control  design,  should 
be  able  to  provide  information  on  at 
least  500  cases  of  a  specific  disease  or 
disorder  and  exposure  primarily  to  new 
molecular  entities. 


b.  Ability  to  assemble  and  follow 
(retrospectively  or  prosp>ectively)  well 
defined  cohorts  based  on  drug,  device, 
and  biologic  exposiu«  or  clinical 
diagnosis  for  the  purpose  of  performing 
case-control  or  cohort  studies. 

c.  Ability  to  access  and  to  link  to  the 
patient  all  health  provider  encounters 
and  drug,  biologic,  and  device  exposiue 

'  information  regardless  of  patient  care 
setting.  Full  points  will  be  awarded  to 
data  bases  that  captiue  full  drug,  device, 
and  biologic  exposure  and  in-patient 
outcome  data  from  hospital,  ambulatory 
care  and  long-term  care  settings. 

d.  Ability  to  detect  rare  adverse  drug, 
biologic,  or  device  events  in  one  or  more 
specific  target  populations  of  interest 
(i.e.,  children,  pregnant  women,  and  the 
elderly). 

e.  Ability  to  study  all  drug  products 
especially  new  molecular  entities 
(NME's)  approved  by  FDA  since  1991 
and  newly  approved  medical  devices 
and  biologies. 

f.  Ability  to  ascertain  patient 
enrollment  and  turnover  rates  as 
demonstrated  by  descriptions  of  the 
entry  and  dropout  rates  and  the  average 
length  of  enrollment.  For  investigators 
primarily  employing  the  case  control 
design,  abihty  to  attain  complete  and 
imbiased  ascertainment  of  cases  and 
controls. 

g.  A  standard  set  of  drug  and  disease 
classification  systems. 

h.  Ability  to  successfully  retrieve  a 
high  proportion  of  medical  records 
(sufficient  to  address  the  issue 
presented  )  in  a  timely  fashion. 
Documentation  of  a  large  proportion  of 
medical  records  retrieved  in  a  specified 
time  period  should  be  included. 

i.  Ability  to  link  to  cancer  registry  and 
to  state  vital  statistics. 

j.  Ability  to  identify  risk  factors  for 
drug-associated  outcomes  and  assess 
potential  confoimders. 

k.  Ability  to  assess  drug  interactions. 

1.  A  long  calendar  time  period  for 
which  data  are  available  and 
longitudinally  linkable.  No  points  will 
be  awarded  to  data  bases  with  less  than 
2  years  of  history. 

m.  A  short  lag  time  (<  6  months) 
between  patient  events  (hospitahzation, 
etc.)  and  availability  of  clean  data. 

2.  Information  Systems  and  Software 
CapabiUties  (12  points).  Information 
systems  and  software  capabilities 
should  include  the  following: 

a.  A  well  defined  and  acceptable 
description  of  computer  resources  and 
the  extent  of  automation  and  software 
capabilities. 

b.  Availability  of  computerized  data 
elements  (in  patient  drugs  and 
diagnoses,  outpatient  drugs  and 
diagnostic  procedures,  medical  records) 


or  progress  towards  automation  of  those 
data  elements  not  yet  available. 

c.  Existing  software  to  calculate 
person  time  at  risk  and  time  of  event 
occurrence. 

d.  Ability  to  complete  routine 
searches  of  the  data  base  within  a  short 
time  period  of  about  15  working  days. 

e.  Abihty  to  generate  customized  SAS, 
ASCn,  or  other  appropriate  data  sets  to 
faciUtate  data  transfer  and  research 
collaboration. 

3.  Personnel  (15  points).  Personnel 
should  have  the  following 
quahfications: 

a.  Extensive  research  experience, 
training,  and  competence  with  a 
demonstrated  ability  to  draw  on 
consultative  expertise  in  the  areas  of 
postmarketing  siuveillance  and 
epidemiology. 

b.  Information  systems  expertise  with 
previous  experience  in  the  organization 
and  manipulation  of  large  data  sets,  and 
specific  experience  in  data  bases  under 
agreement. 

c.  Investigators  should  demonstrate  a 
willingness  to  collaborate  with  FDA 
scientists  as  well  as  with  other 
investigators  funded  by  this  cooperative 
agreement  program.  Such  demonstration 
may  include  suggestions  for  design  of 
the  study,  analysis  of  data  sets,  and 
publication  of  results  among  FDA  and 
Cooperative  Agreement  investigators. 

4.  Budget  (3  points).  Reasonableness 
of  the  proposed  budget.  Special 
consideration  will  be  given  to 
methodology  which  is  cost  effective 
(e.g.,  well-structiued  medical  records 
and/or  record  linkage)  if  otherwise 
scientifically  acceptable. 

5.  Demonstrated  ability  to  initiate, 
conduct,  complete,  and  publish 
epidemiology  studies  in  a  timely 
manner  (1  point). 

6.  Plans  tor  complying  with 
regulations  for  protection  of  himian 
subjects  as  applicable  to  the  proposed 
study  project  (1  point). 

7.  Research  experience,  training,  and 
competence  of  the  principal  investigator 
and  the  support  staff  and  the  resources 
available  to  them.  Sp>ecial  consideration 
will  be  given  to  investigators  with 
knowledge  and  previous  experience  in 
postmarketing  surveillance  and  drug 
epidemiology,  but  appUcants  with 
strong  acute  and  chronic  disease 
epidemiology  background  are 
encouraged  to  apply  (1  point). 

Vn.  Submission  Requirements 

The  original  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  5/95)  or  the  original  and  two 
copies  of  Form  5161  (Rev.  7/92)  for 
apphcations  from  State  and  local 
governments,  with  sufficient  copies  of 
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the  appendix  for  each  application, 
should  be  delivered  to  Robert  L.  Robins 
(address  above).  No  supplemental 
material  will  be  accepted  after  the 
closing  date.  FDA  s  authority  to  hind 
research  projects  is  under  section  301  of 
the  PHS  Act.  FDA's  research  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance,  No.  93.103. 
Applications  submitted  under  this 
program  must  comply  with  45  CFR  part 
46 — Protection  of  Human  Subjects 
where  applicable  and  requirements  of 
the  Office  of  Protection  from  Research 
Risks.  The  outside  of  the  mailing 
package  and  item  2  of  the  application 
face  page  should  be  labeled  "Response 
to  RFA-FDA-CDER-97-1". 

Vm.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  working  hours.  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  March  14, 1997,  deadline. 

Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  dates  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 
a  commercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
retiuned  to  the  applicant. 

Note:  (Applicants  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  dated  postmarks.  Before  relying 
on  this  method,  applicants  should  check 
with  their  local  post  office.) 

B.  Format  for  Application 

Applications  must  be  submitted  on 
Grant  Application  Form  PHS  398  (Rev. 
5/95).  Ail  "General  Instructions"  and 
"Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address.  Do  not  send 
apphcations  to  the  Division  of  Research 
Grants,  NIH.  This  information  collection 
is  approved  under  0MB  No.  00925- 
0001.  Applications  from  State  and  local 
governments  may  be  submitted  on  Form 
PHS  5161  (Rev.  7/92)  or  PHS  398  (Rev. 
5/95).  The  face  page  of  the  application 
must  reflect  the  request  for  applications 
number  RFA-FDA-CDER-97-1.  This 
information  collection  is  approved 
under  0MB  control  number  0937-0189. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 


Department  of  Health  and  Human 
Services  or  by  a  court,  data  contained  in 
the  portions  of  an  application  that  have 
been  s{)ecifically  identified  by  page 
number,  paragraph,  etc.,  by  the 
applicant  as  containing  confidential 
commercial  information  or  other 
information  that  is  exempt  &t)m  public 
disclosure  will  not  be  used  or  disclosed 
except  for  evaluation  purposes. 

Dated:  January  30.  1997. 
WUUam  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 

IFR  Doc.  97-2870  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  4160-01-F 


[DockM  No.  9eE-0362] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DiFFERIN  Topicai  Gel 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFERIN  Topical  Gel  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fibers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  apphcant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 


an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DIFFERIN 
Topical  Gel  (adapalene).  DIFFERIN 
Topical  Gel  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Topical  Gel  (U.S.  Patent  No.  Re.  34,440) 
from  Centre  International  de  Recherches 
Dermatologiques  (CIRD),  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24. 1996.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Topical  Gel  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
DIFFERIN  Topical  Gel  is  2,447  days.  Of 
this  time,  1 ,401  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1.046  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  follov\ring  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i}) 
became  effective:  September  20, 1989. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  20. 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
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Posmetic  Act  July  21, 1993.  The 
applicant  claims  July  15, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Topical  Gel  (NDA  20-380) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-380  was 
submitted  on  July  21, 1993. 

3.  The  date  the  application  was 
approved:  May  31, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-380  was  approved  on  May  31, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  apphcation  for  patent  extension, 
this  applicant  seeks  433  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  7, 1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  and  ask  for  a 
redetermination.  Furthermore,  any 
interested  person  may  petition  FDA,  on 
or  before  August  4, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  17, 1997. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  97-2871  Filed  2-4-97;  8:45  am) 
BILUNQ  CODE  4110-01-F 


Health  Care  Financing  Administration 

[R-137] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  wnth  the  requirement 
of  secUon  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 


Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Reinstatement,  with  change,  of 
a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Internal 
Revenue  Service/Social  Security 
Administration/Health  Care  Financing 
Administration  Data  Match  42  CFR 
411.20-411.206;  Form  No.:  HCFA-R- 
137;  Use:  Employers  who  are  identified 
through  a  match  of  IRS,  SSA,  and 
Medicare  records  will  be  contacted 
concerning  group  health  plan  coverage 
of  identified  individuals  to  ensure 
compliance,  with  Medicare  Secondary 
Payer  provisions  found  at  42  U.S.C. 
1395y(b).  Frequency:  Semi-annually 
Affected  Public:  Individuals  or 
Households,  Business  or  other  for  profit. 
Not  for  profit  institutions.  Farms, 
Federal  Government  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  596,2Al;  Total  Annual 
Responses:  596,241;  Total  Annual 
Hours  Requested:  2,325,449. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov,  or  to  obtain  the 
supporting  statement  and  any  related 
forms,  E-mail  your  request,  including 
your  address  and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326.    - 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235. 
Washington,  D.C.  20503. 


Dated:  January  29, 1997. 
Edwin  J.  GlatnL 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

(FR  Doc.  97-2764  Filed  2-4-97;  8:45  am] 

MLLMQ  CODE  4120-03-P 


[HSQ-244-N] 

CUA  Program;  Clinical  Laboratory 
Improvement  Amendments  of  1988— 
Denial  of  Exemption  of  Laboratories  in 
the  Commonwealth  of  Puerto  Rico 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

action:  Notice. 

SUMMARY:  The  Public  Health  Service  Act 
provides  for  the  exemption  of 
laboratories  from  the  requirements  of 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA)  if  the  State 
in  which  they  are  located  has  been 
determined  to  have  requirements  equal 
to  or  more  stringent  than  those  of  CLIA. 
Under  our  regulations,  HCFA's  decision 
to  approve  or  deny  a  requested 
exemption  from  CLIA  requirements  is 
published  in  the  Federal  Register.  This 
notice  announces  that  a  request  from  the 
Commonwealth  of  Puerto  Rico  for 
exemption  from  CLIA  requirements  has 
been  denied. 

EFFECTIVE  DATE:  The  denial  of 
exemption  from  CLIA  was  effective  on 
October  28, 1996. 

FOR  FURTHER  INFORMATION  CAU: 
Lee  Feehely,  (410)  786-3401. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Legislative 
Authority 

Section  353  of  the  PubUc  Health 
Service  Act,  as  amended  by  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLIA),  requires  any  laboratory 
that  performs  tests  on  himian  specimens 
to  meet  the  requirements  established  by 
the  Department  of  Health  and  Human 
Services.  Regulations  implementing 
section  353  of  the  PubUc  Health  Service 
Act  are  contained  in  42  CFR  part  493. 
Laboratory  Requirements.  Subject  to 
specified  exceptions  included  in 
subpart  D,  laboratories  must  have  a- 
current  and  valid  CLIA  certificate  to  test 
human  specimens.  Section  353{p)  of  the 
Public  Health  Service  Act  provides  for 
the  exemption  of  laboratories  from  CUA 
requirements  in  a  State  that  is 
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determined  to  have  requirements  that 
are  equal  to  or  more  stringent  than  those 
of  CLIA.  The  statute  does  not 
specifically  require  the  promulgation  of 
criteria  for  the  exemption  of  laboratories 
in  a  State.  The  authority  to  determine 
whether  a  State  qualifies  for  an 
exemption  has  been  delegated  by  the 
Secretary  to  the  Administrator  of  HCFA. 

Part  493,  subpart  E,  Accreditation  by 
a  Private,  Nonprofit  Accreditation 
Organization  or  Exemption  Under  an 
Approved  State  Laboratory  Program, 
implements  section  353(p)  of  the  Public 
Health  Service  Act.  Section  493.513 
provides  that  we  may  exempt  firom  CLIA 
requirements,  for  a  period  not  to  exceed 
6  years.  State  licensed  or  approved 
laboratories  in  a  State  if  the  State  meets 
specified  conditions. 

When  a  request  for  exemption  from 
CLL\  is  not  granted,  the  State  may 
request  a  reconsideration.  Chir  policy  on 
reconsiderations  is  set  forth  in  our 
regulations  in  Part  488,  subpart  D — 
Reconsideration  of  Adverse 
Determinations-Deeming  Authority  for 
Accreditation  Organizations  and  QJA 
Exemption  of  Laboratories  Under  State 
Programs.  Sections  488.205  and  488.207 
provide  for  the  opportunity  for  an 
informal  hearing  and  set  out  the 
informal  hearing  procedures.  The 
hearing  officer  presents  his  findings 
within  30  days  of  the  close  of  the 
hearing  (§488.209).  Section  488.211 
provides  that  the  hearing  officer's 
decision  is  final  unless  the 
Administrator,  within  30  days  of  the 
hearing  officer's  decision,  chooses  to 
review  that  decision.  The  Administrator 
may  accept,  reject,  or  modify  the 
hearing  officer's  decision.  If  the 
Administrator  chooses  to  review  the 
hearing  officer's  decision,  the 
Administrator's  decision  becomes  the 
final  decision.  Section  488.211  provides 
that  we  will  publish,  in  the  Federal 
Register,  the  final  reconsideration 
determination. 

On  December  5. 1992,  the 
Commonwealth  of  Puerto  Rico,  which  is 
considered  a  State  for  CLIA  purposes, 
requested  exemption  from  the  CLIA 
requirements.  The  Health  Quality  and 
Standards  Bureau,  HCFA,  notified 
Puerto  Rico  on  May  10. 1995  that  its 
request  was  denied.  On  July  10. 1995, 
the  Commonwealth  requested  a 
reconsideration.  A  reconsideration 
hearing  was  held  on  August  30, 1996. 
The  hearing  officer  rendered  his 
decision  on  September  27, 1996, 
affirming  the  denial  of  the  request  for 
exemption.  The  Administrator  declined 
his  right  to  review  the  hearing  officer's 
decision.  Thus,  in  accordance  with 
§  488.211(a),  the  hearing  officer's 
decision  became  the  final 


reconsideration  determination  on 
October  28, 1996. 

n.  Notice  of  Denial  of  CLIA  Exemption 
to  Laboratories  in  the  Commonwealth 
of  Puerto  Rico 

Attached  as  an  addendiun  to  this 
notice  is  the  hearing  officer's  decision 
on  the  Commonwealth  of  Puerto  Rico's 
request  for  exemption  from  CLIA. 

Authority:  Section  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a). 

Dated:  January  27, 1997. 
Bruce  C.  VUdeck, 

Administrator,  Health  Care  Financing 
Administration. 

Addendum — Reconsideration  of  the 
Commonfvealth  of  Puerto  Rico's 
Application  for  Exemption  From  CLIA 

Hearing  OfBcer's  Recommended 
Decision 

/.  Background 

The  Clinical  Laboratories 
Improvement  Amendments  of  1988  (the 
"CLIA")  requires  that  all  laboratories 
must  be  certified  in  order  to  perform 
testing  on  human  specimens.  (Section 
353  Public  Health  Service  Act,  42  U.S.C. 
263a).  The  Health  Care  Financing 
Administration  (the  "HCFA")  using 
scientific  and  technical  support,  as 
needed,  fitim  the  Centers  for  Disease 
Control  (the  "CDC"),  Public  Health 
Service  (the  "PHS"),  administers  the 
CLIA  program  for  the  Department  of 
Health  and  Human  Services.  HCFA  has 
promulgated  regulations  containing  the 
requirements  concerning  the  Medicare, 
Medicaid  and  CLIA  programs  in  42  CFR 
part  493. 

The  CUA  statute  provides  that  "(ijf  a 
State  enacts  laws  relating  to  matters 
covered  by  [CLLA]  which  provide  for 
requirements  equal  to  or  more  stringent 
than  the  requirements  of  [CLIA],  the 
Secretary  may  exempt  clinical 
laboratories  in  that  State  from 
compliance  with  (CUA)."  42  U.S.C. 
263a(p)(2).  This  statutory  authority  is 
reflected  in  HCFA's  regulations  which 
provide  that  HCFA  may  exempt  from 
CUA  program  requirements  all  State- 
licensed  or  approved  laboratories  in  a 
State '  if  the  State  meets  the 
requirements  of  42  C.F.R.  4g3.513(a). 
Section  493.513(a)(1)  of  the  regulations, 
which  mirrors  42  U.S.C.  263a(p)(2), 


explains  that  in  order  to  be  granted  an 
exemption  from  QUA,  the  State  must 
have  in  effect  laws  that  provide  for 
requirements  equal  to  or  more  stringent 
than  condition-level  requirements.^ 
Section  493.513(a)(1). 

On  December  5, 1992,  the  Secretary  of 
Health  for  the  Commonwealth  of  Puerto 
Rico  submitted  an  application  for 
exemption  from  CLIA.  On  May  10, 1995, 
the  Commonwealth  was  notified  that  its 
application  for  CLIA  exemption  was 
denied.'  The  basis  for  the  denial  was  a 
determination  by  HCFA  that  several  of 
Puerto  Rico's  persoimel  standards  did 
not  meet  the  respective  CLIA  condition 
level  requirements  and  that  the 
Commonwealth's  laboratory  licensure 
requirements,  especially  as  applied  to 
tests  performed  by  physicians,  were  less 
stringent  than  CLIA  requirements. 

By  letter  dated  July  10,  1995,  and  in 
accordance  with  §  488.201  of  the 
regulations,  the  Commonwealth 
requested  a  reconsideration  of  the 
denial  of  its  application  for  CLIA 
exemption.  At  the  same  time,  Puerto 
Rico  also  requested  permission  to 
submit  a  proposal  addressing  HCFA's 
concerns  and  establishing  equivalencies 
with  applicable  CLIA  requirements.  The 
revised  proposal  v/as  sent  by  the 
Commonwealth  on  July  26, 1995.  This 
proposal  addressed  Puerto  Rico's 
laboratory  environment  and  outlined 
proposed  changes  to  regulations 
establishing  educational  standards  for 
certain  laboratory  persoimel.  On 
October  24, 1995,  the  Hearing  Officer 
then  appoiiited  by  HCFA  requested  that 
the  Commonwealth  submit  materials 
pertinent  to  its  request  for  exemption 
and  recommended  that  the 
Cormnonwealth  submit  a  complete  and 
cxirrent  application  for  exemption. 

On  December  5, 1995,  Puerto  Rico 
submitted  revised  application  materials, 
including  an  updated  cross-walk  of  the 
Puerto  Rico  equivalents  to  the  CUA 
regulations  together  with  complete 
addenda,  to  HCFA  for  review.  On  May 
22, 1996,  after  having  reviewed  the 
revised  application  materials.  HCFA 
again  decided  to  deny  the 
Commonwealth's  application  for 
exemption.*  The  Commonwealth  was 
advised  that  the  application  failed  to 
demonstrate  the  existence  of  CLIA-level 
laws  and  regulations  in  several  key 


■  For  purposes  of  CXIA,  the  term  "state"  includes 
each  of  the  50  states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the  Viigin  Islands 
and  a  political  subdivision  of  a  State  where  the 
Stale,  acting  pursuant  to  State  law,  has  expressly 
delegated  powers  to  the  political  subdivision 
sufficient  to  authorize  the  political  subdivision  to 
act  for  the  State  in  enforcing  requirements  equal  to 
or  more  stringent  than  CLIA  requirements.  42  CFR 
Section  493.2. 


> Condition-level  requirements  are  defined  as  any 
of  the  requirements  identified  as  "conditions"  in 
subparts  G  through  Q  of  Part  493.  42  CFR  Section 
493.3. 

>See  May  10, 1995.  letter  to  Dr.  Carmen  Feliciano 
de  Melecio,  Secretary  of  Health  from  Anthony ). 
Tirone,  Director  of  the  Office  of  Survey  and 
Certification,  Health  Standards  Quality  Bureau. 

«See  May  22, 1996  letter  to  Dr.  Feliciano  from 
Anthony  Tirone,  hereinafter  referred  to  as  the 
"denial"  or  "initial  determination." 


UMI 
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areas  including,  but  not  limited  to,  those 
identified  in  the  May  10, 1995  letter  and 
in  the  areas  of  enforcement  authority, 
proficiency  testing  and  quality 
assurance.' 

In  accordance  with  42  CFR  §  488.201. 
et  seq.,  the  Commonwealth  requested  a 
reconsideration  of  HCFA's  denial  of  the 
application  for  CLIA-exemption.  A 
hearing  was  scheduled  for  August  30. 
1996  to  review  each  of  the  grounds  for 
denial  identified  by  HCFA  in  making  its 
initial  determination.  In  an  effort  to 
facilitate  a  full  understanding  of  the 
Commonwealth's  position  on  each  of 
those  issues,  the  Commonwealth  was 
asked  to  submit  a  Position  Paper  prior 
to  the  scheduled  hearing  date.  The 
Position  Paper  was  submitted  and  the 
hearing  took  place,  as  scheduled,  on 
August  30, 1996  at  HCFA's 
Headquarters  in  Baltimore,  Maryland. 

II.  Issue 

Whether  the  Commonwealth  of  Puerto 
Rico  has  submitted  evidence  in 
connection  with  its  appUcation  for 
exemption  from  CLIA  that,  in 
accordance  with  42  U.S.C.  263a(p)(2) 
and  42  CFR  493.513(a)(1),  demonstrates 
that  it  has  in  effect  laws  that  provide  for 
requirements  equal  to  or  more  stringent 
than  condition-level  CLIA  requirements. 

in.  Discussion 

In  reaching  its  initial  determination  to 
deny  the  Commonwealth's  appUcation 
for  exemption,  HCFA  identified  several 
different  grounds  for  denial  in  a 
siunmary  referred  to  in  and  attached  to 
the  May  22, 1996  denial  letter.  In  the 
following  discussion,  for  each  of  the 


'The  CommonwMlth  has  asked,  for  purposes  of 
rendering  a  decision  on  reconsideration,  that  the 
Hearing  OfTicer  disregard  the  May  22, 1996  letter. 
According  to  counsel  for  the  Commonwealth, 
"Puerto  Rico  finds  this  May  22  letter  highly 
irregular"  since  it  was  issued  approximately  a  year 
af^er  the  May  199S,  notice  of  denial  and  it  identifies 
additional  reasons  underlying  HCFA's  decision  to 
deny  the  application  for  exemption.  (Posiyon 
Paper,  pg.  10).  However,  I  note  that  by  letter  dated 
July  26, 1995,  the  Commonwealth  submitted  a  "new 
proposal"  to  "override  the  objections  stated  in 
*  *  *(the)May  10, 1995  (denial)  letter."  See  July 
26, 1995  letter  to  Anthony  Tirone  from  Dr.  Carmen 
A.  Feliciano  de  Melecio.  In  that  same  letter,  the 
Commonwealth  offered  to  meet  with  HCFA  to 
discuss  the  proposed  new  standards  and  included 
"a  copy  of  the  Rnal  official  docuTnentation  of  the 
application  for  exemption."  Id.  at  pg.  IS.  Thus, 
while  I  agree  that  it  was  unusual  for  HCFA  to  send 
two  separate  letters  representing  initial 
determinations,  the  record  suggests  that  the  second 
letter  illustrates  HCFA's  attempts  to  accommodate 
the  interests  of  the  Commonwealth.  HCFA  could 
have  elected  to  limit  the  Commonwealth's  recourse 
to  a  reconsideration  hearing  after  it  sent  the  May 
1995  letter.  However,  the  agency  allowed  the 
Commonwealth  a  chance  to  buttress  its  application 
outside  of  the  reconsideration  process.  Therefore, 
for  purposes  of  this  reconsideration  determination, 
I  will  consider  in  its  entirety  the  May  22, 1996  letter 
sent  by  HCFA  to  the  Commonwealth. 


groimds  for  denial.  I  review  the  CLIA 
requirements,  the  cited  deficiency,  and 
the  evidence  of  equivalency  offered  by 
Puerto  Rico  in  its  submissions.  Position 
Paper  and  at  the  hearing.  My  finding  of 
fact  is  provided  at  the  end  of  each 
section. 

A.  Basis  and  Scope 

Upon  review  of  the  initial  application. 
HCFA  determined  that  the 
Commonwealth  failed  to  clarify  whether 
testing  performed  in  certain  locations 
was  subject  to  the  Commonwealth's 
laboratory  hcensing  regulations.  Of 
particular  concern  was  testing  in 
physician's  office  laboratories,  clinics, 
group  practices,  seropheresis  centers, 
non-hospital  transfusion  services,  blood 
and  blood  products  processing  centers, 
temporary  testing  sites,  such  as  health 
fairs,  and  testing  performed  during 
patient  examinations  in  a  physician's 
office. 

The  CLIA  regulations  set  forth  the 
conditions  that  all  laboratories  must 
meet  to  be  certified  to  perform  testing 
on  hirnian  specimens.  42  CFR  493.1.  A 
laboratory  is  defined,  in  pertinent  p>art, 
as  "a  facility  for  the  biological, 
microbiological,  serological,  chemical, 
immunohematological,  hematological, 
biophysical,  cytological.  pathological,  or 
other  examination  of  materials  derived 
from  the  human  body  for  the  purpose  of 
providing  information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of,  or  the  assessment  of 
the  health  of,  human  beings."  42  CFR 
493.2. 

HCFA's  assessment  was  that  when 
compared  with  the  CLIA  regulations, 
the  Conunonwealth's  laboratory 
regulations  did  not  clearly  show  that  all 
testing  sites  were  regulated.  The  agency 
also  viewed  as  problematic  the  issue  of 
whether  physician-operated  laboratories 
were  required  to  be  licensed. 

In  its  Position  Paper,  the 
Commonwealth  explained  that  the 
statutory  provisions  regulating  clinical 
laboratories  are  contained  in  Public  Law 
97  and  Regulation  83.  (Position  Paper, 
pg.  21).  Section  91  of  Pubhc  Law  97 
mandates  the  issuance  of  a  license  by 
the  Secretary  of  Health  prior  to 
establishing  and  operating  clinical 
analysis  laboratories,  plasmaphereses 
centers,  seropheresis  centers  or  blood 
banks.  Similarly.  Regulation  83,  Chapter 
2  states  that  "(n)o  entity,  be  it  a  natural 
or  juridical  person,  may  establish  or 
operate  a  clinical  analysis  laboratory .^ 


an  anatomical  pathology  laboratory,  or  a 
Blood  Bank,  a  licensed  (sic) ''  issued  by 
the  Department  of  Health  is  previously 
obtained."  Thus,  the  Commonwealth's 
position  is  that  any  place  where  clinical 
analysis  is  performed  must  be  Ucensed 
and  is  subject  to  the  laboratory 
regulations.  (Position  Paper,  pg.  23).  It  is 
their  contention  that  this  includes  cases 
where  clinical  analysis  is  performed  in 
temporary  testing  sites,  such  as 
physician's  offices  and  at  health  fairs. 
Id. 

During  the  proceedings,  testimony 
was  offered  by  witnesses  called  by  the 
Commonwealth  that  all  testing  sites  in 
Puerto  Rico  were  regulated.  (Position 
Paper,  pp.  65.  69.  74,  and  83).  The  key 
inquiry  appears  not  to  be  who  is 
performing  the  test  but  whether  a 
clinical  analysis  test  covered  by 
Regulation  83  is  being  performed.  Id.  at 
69.  In  cases  where  a  physician  elects  to 
perform  clinical  analysis  testing  in  his 
or  her  office.  Regulation  83  requires  that 
the  physician  comply  with  appUcable 
licensing  requirements.  Id.  at  70.  In 
such  instances,  the  physician  must 
secure  a  special  Ucense  in  accordance 
with  Regulation  83.  Chapter  2,  Article  I, 
sec.  3(a).  Id.  at  80. 

Based  upon  the  foregoing.  I  believe 
that  the  Commonwealdi  has  sustained 
its  biu'den  of  demonstrating  that  all 
laboratories  of  the  type  covered  by 
CLLA.  including  physician  operated 
laboratories,  must  be  licensed. 
Regulation  83  encompasses  ail  locations 
where  clinical  analysis  is  performed  and 
explicitly  mandates  that,  as  a 
prerequisite  of  performing  such  tests,  a 
hcense  must  be  obtained.  While 
arguably  the  Commonwealth's 
regulations  could  be  amended  to 
explicitly  include  physician  operated 
laboratories  in  the  list  of  covered 
laboratories,  the  regulations  currently 
are  broad  enough  to  include  physician 
operated  laboratories.  Thus,  I  disagree 
with  HCFA's  initial  determination  that 
the  Commonwealth's  regulations 
defining  the  scope  of  coverage  are  not  as 
broad  as  the  CLIA  regulations  and  find 
that  the  scope  is  in  fact,  equivalent. 

B.  Categories  of  Test  by  Complexity 

HCFA  determined  in  its  initial  review 
of  the  application  that  the 
Commonwealth  needed  to  provide 
clarification  and  evidence  on  how 


*  "Clinical  Analysis"  is  defined  broadly  as  "any 
focility,  place  or  location,  where  any  sample 
obtained  from  a  human  being  is  handled  and/or 
processed  for  the  purpose  of  it  being  tested  or 
analyzed  by  any  biological,  biophysical, 
microbiological,  serological,  immunological. 


chemical,  hematological,  immunohematological, 
cytogenetical  or  any  other  test  of  materials  derived 
from  the  human  body  (sic)  are  performed  with  the 
purpose  of  providing  information  for  the 
prevention,  diagnostic  (sic)  and  treatment  of  any 
disease,  or  deterioration,  or  for  the  health 
evaluation  of  human  beings."  Reg.  83,  Chpt.  1,  Art 
m,  sec.  1. 
''  Should  likely  read  "unless  a  license." 
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provider-performed  microscopy  (PPM) 
procedures  and  waived  tests  were 
regulated.  In  its  application,  the 
Commonwealth  indicated  that  all  tests 
were  treated  as  high  complexity  tests. 
However,  the  appUcation  was  silent 
with  regards  to  waived  tests  and  PPM 
procedures. 

HCFA  categorizes  laboratory  tests  as 
waived  tests,  tests  of  moderate 
complexity,  including  PPM  procedures, 
or  tests  of  high  complexity.  42  CFR 
493.5.  The  type  of  CUA  certificate 
issued  is  a  function  of  what  type  of 
testing  the  laboratory  performs.  42  CFR 
493.5(c);  §  493.3.  The  CLIA  regulations 
at  §§493.15  and  493.19  explain  that 
waived  tests  include  simple  laboratory 
examinations  that  impose  no  reasonable 
risk  to  the  patient  if  done  properly 
while  PPM  procedures  are  moderately 
complex  tests  performed  by  certain 
health  care  practitioners. 

In  its  Position  Paper,  the 
Commonwealth  explained  that 
regardless  of  complexity,  all  clinical 
analysis  testing  is  regulated  in  the  same 
way.  (Position  Paper,  p.  24).  Both 
waived  tests  and  PPM  procedures  are 
included  in  the  definition  of  clinical 
analysis  testing  and  are  subject  to  the 
requirements  of  Regulation  83.  Id.  In 
other  words,  rather  than  issuing 
different  certificates  for  high- 
complexity,  waived  tests  or  PPM 
procedures,  the  Commonwealth 
regulates  all  clinical  analysis  tests  in  the 
same  way.  Similarly,  during  the  hearing, 
witnesses  for  the  Commonwealth 
reiterated  that  all  tests  in  Puerto  Rico 
were  treated  as  high  complexity  and, 
thus,  were  subject  to  the  standards 
applicable  to  high  complexity  tests. 
(Position  Paper,  p.  62,  81). 

Based  upon  my  review  of  the 
Commonwealth's  regulations  and  an 
evaluation  of  the  testimony  given  at  the 
hearing,  I  reverse  HCFA's  finding  with 
regard  to  waived  tests  and  PPM 
procedures.  I  find  that  the 
Commonwealth's  use  of  a  single 
criterion  for  all  tests,  which  is 
comparable  to  the  CLIA  requirement  for 
high  complexity  tests,  should  be 
recognized  as  more  stringent  than  the 
CLIA  regulations. 

C.  General  Requirements  for  Exemption 

1.  Retrospective  Review  of  Cytology 
Smears.  Section  493.513(a)(4)  of  the 
CLIA  regulations  states  that  a  State 
seeking  exemption  from  CLIA  must   ■ 
"(demonstrate)  that  it  has  enforcement 
authority  and  administrative  structures 
and  resources  adequate  to  enforce  its 
laboratory  requirements."  One  of  the 
grounds  for  HCFA's  initial  denial  of  the 
application  for  exemption  was  that  the 
Commonwealth  failed  to  demonstrate  an 


administrative  structure  and  adequate 
resources  to  arrange  for  a  retrospective 
review  of  cytology  smears  by 
appropriately  trained  individuals  if 
necessary  to  investigate  or  enforce 
cytology  requirements.  The  application 
and  materials  submitted  together  with 
the  application  were  silent  with  regard 
to  this  issue. 

In  its  Positimi  Paper,  the 
Commonwealth  indicated  that  it  would 
develop  a  cytology  enforcement 
program  to  support  the  Laboratory 
Inspection  Division.  (Position  Paper,  p. 
25)  However,  there  was  no  indication  in 
either  the  Position  Paper  or  through 
testimony  that  there  are  current 
procedures  for  performing  retrospective 
reviews  of  cytology  smears  or  for  the 
investigation  and  enforcement  of 
cytology  requirements. 

Thus,  I  concur  with  HCFA's  initial 
determination  and  find  that  the 
Commonwealth  has  not  satisfied  the 
requirements  of  §  493.513(a)(4)  insofar 
as  they  concern  retrospective  reviews  of 
cytology  smears. 

2.  Enforcement  Authority, 
Administrative  Structure,  and 
Resources.  Section  493.513(c)(3)  of  the 
CLIA  regulations  states  that  an 
application  for  exemption  must  include 
"(a)  description  of  the  State's 
enforcement  authority,  administrative 
structure  and  resources  to  enforce  the 
State  standards."  When  reviewing  the 
application  submitted  by  the 
Commonwealth,  HCFA  determined  that 
Puerto  Rico  failed  to  submit  adequate 
information  necessary  to  evaluate  its 
enforcement  authority,  administrative 
structure  or  resources  for  enforcement. 

In  its  Position  Paper,  the 
Commonwealth  asserted  that  the 
organizational  charts  found  in  addenda 
18  and  19  of  the  application  for 
exemption  clearly  set  forth  the 
information  required  by  §  493.513(c)(3). 
(Position  Paper,  p.  25).  Addendum  18 
simply  is  an  organizational  chart  for  the 
Office  of  the  Assistant  Secretariat  for 
Regulation  and  Accreditation  of  Health 
Facilities  for  the  Department  of  Health. 
Addendum  19  merely  represents  the 
Fiscal  Year  1994-1995  budget  for  the 
Laboratory  Division  for  the  Department 
of  Health. 

During  the  hearing,  testimony  was 
offered  with  regard  to  the  enforcement 
authority  that  could  be  exercised  by  the 
Department  of  Health.  Counsel  for  the 
Commonwealth  explained  that  the 
"Uniform  Administrative  Procedures 
Act"  (the  "UAPA")  empowered  the 
Secretary  to  take  immediate  remedial 
action,  ex  parte,  against  laboratories 
where  there  is  a  (sic)  indication  of 
immediate  and  serious  threats  to  public 
health  and  safety.  (Position  Paper,  p.  91) 


According  to  the  Commonwealth, 
section  2167  of  the  UAPA  allows  an 
agency  to  use  emergency  adjudicatory 
procediu^s  in  any  situation  in  which 
there  is  imminent  danger  to  the  public 
health,  safety  and  welfare.  Section  2201 
of  the  UAPA  provides  that  any 
violations  of  laws  administered  by 
agencies  shall  be  penalized  by 
administrative  fines  not  to  exceed  $5000 
for  each  violation.  With  the  exception  of 
discussing  the  UAPA,  which  is  a  statute 
of  general  application,  little  additional 
information  on  the  Commonwealth's 
enforcement  authorities  was  provided  at 
the  hearing. 

By  contrast,  subpart  R  of  part  493  sets 
forth  detailed  requirements  relating  to 
the  use  of  intermediate  sanctions,  and 
on  the  suspension,  limitation  or 
revocation  of  laboratory  certifications. 
These  requirements  direct  the  correction 
of  deficiencies  within  a  certain  time 
period,  provide  for  alternative  sanctions 
and  set  forth  the  penalties  that  may  be 
assessed  in  the  event  a  laboratory 
operates  without  a  license. 

Neither  the  application  nor  Position 
Paper  submitted  by  the  Commonwealth 
provided  sufficient  information  to 
assess  the  scope  and  breadth  of  the 
Commonwealth's  enforcement  authority 
as  compared  to  subpart  R  of  part  493. 
Accordingly,  I  must  concur  with 
HCFA's  initial  determination  and  find 
that  the  Commonwealth  failed  to 
produce  adequate  evidence  concerning 
the  enforcement  authority, 
administrative  structiue  and  resources 
available  in  its  laboratory  program  to 
demonstrate  that  its  requirements  are 
equal  to  or  more  stringent  than  the  CLIA 
requirements. 

3.  Cases  Involving  Immediate  and 
Serious  Jeopardy.  Section  493.513(c)(5) 
of  the  regulations  directs  a  State 
applying  for  exemption  from  the  CLIA 
program  to  provide  information 
concerning  its  procedures  for 
responding  to  and  investigating 
complaints  against  licensed  or  approved 
laboratories.  In  its  initial  determination, 
HCFA  found  that  the  Commonwealth 
did  not  explain  how  it  would 
investigate  complaints  indicating 
possible  immediate  and  serious 
jeopardy  to  public  health. 

In  its  Position  Paper,  the 
Commonwealth  referenced  Regulation 
83,  Chapter  10,  Art.  VI.  Sec.  10  as  the 
section  identifying  procedures  for 
responding  to  and  investigating  such 
complaints.  Also  referenced  was  a  Letter 
of  Intent  dated  February  24. 1995  which 
represents  that  if  an  onsite  investigation 
or  inspection  is  required,  appropriate 
personnel  will  visit  the  facility  within 
30  days  of  receiving  the  complaint. 
(Position  Paper,  p.  25). 
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I  hive  considered  the  information 
submitted  by  the  Commonwealth  and 
reject  the  agency's  determination  in  this 
regard.  I  note  that  §  493.513(c)(5)  only 
requires  a  State  to  submit  infonnation 
on  the  State's  procedures  for  responding 
to  and  investigating  complaints  against 
laboratories.  "This  section  of  the 
regulation  does  not  direct,  in  any  way, 
the  manner  in  which  the  State  must 
respond  to  or  investigate  any  such 
complaints.^  In  order  to  satisfy 
§  493.513(c)(5),  the  State  need  only 
include  with  its  application  for 
exemption  this  required  infonnation. 
Since  the  Commonwealth  included  a 
copy  of  Regulation  83  in  its  application, 
which  at  Chapter  10,  Art.  VI,  Sec.  10 
outlines  its  investigation  and  complaint 
procedures,  I  find  that  the  plain 
requirements  of  42  CFR  493.513(c)(5) 
were  satisfied. 

4.  Documentation  Requirement. 
Section  493.513(d)  of  the  regulations 
directs  that  States  applying  for 
exemption  submit  supporting 
docimientation  on  the  ability  to  furnish 
HCFA  with  electronic  data  in  ACSII 
compatible  code  and  a  statement 
acknowledging  that  it  will  notify  HCFA 
through  electronic  data  transmission  of 
certain  licensure  and  specialty  change 
events.  In  the  initial  determination. 
HCFA  found  that  Puerto  Rico  failed  to 
submit  documentation  demonstrating 
the  intent  and  ability  to  provide  HCFA 
with  this  data. 

In  a  Letter  of  Intent  dated  February 
24, 1995,  the  Commonwealth  assured 
HCFA  that  it  would  notify  HCFA  "by 
electronic  transmission  of  any 
laboratory  having  its  license  revoked, 
limited,  withdrawn  or  suspended  and/ 
or  of  all  enforcement  actions  of 
sanctions  imposed  and/or  any  changes 
in  licensing  or  inspection  requirement 
and/or  any  changes  in  specialties  and/ 
or  subspecialities  of  laboratories" 
within  30  days  after  such  event.  The 
Letter  indicated  that  the  Commonwealth 
would  modify  the  ASPEN  system, 
currently  utilized  by  the  Medicaid 
program,  to  satisfy  this  requirement.  In  , 
its  Position  Paper,  the  Commonwealth 
assured  HCFA  that  it  is  currently 
mechanizing  operations  and,  once  the 
process  is  completed,  would  be  able  to 
provide  the  necessary  information  via 


•  While  §493.51 3(c)(5)  does  not  dictate  the 
manner  of  investigation  and  response  to  complaints 
that  each  State  must  show  in  an  application  for 
exemption,  §  493.513(a)(1)  requires  a  demonstration 
of  the  existence  of  laws  at  least  comparable  with 
CLIA  condition-level  requirements.  Thus,  a  review 
of  the  State's  process  for  investigating  and 
responding  to  complaints  must  be  done  when 
considering  how  the  State's  enforcement  laws 
compare  with  those  set  forth  in  subpart  R  of  Part 
493.  See  discussion  at  I.  Subpart  R — Enforcement, 
section  1 ,  (pp.  32-34)  of  this  Decision. 


electronic  transmission.  (Position  Paper, 
pg.  25-26). 

The  regulations  at  §  493.513(d) 
specifically  require  that  at  the  time  of 
application  the  State  must  demonstrate 
its  ability  to  provide  HCFA  with 
electronic  data  in  ASCII  compatible 
code.  However,  the  Commonwealth  has 
not  been  able  to  document  its  current 
ability  to  satisfy  this  requirement. 
Hence,  I  concur  with  the  initial 
determination  of  HCFA  on  this  issue 
and  find  that  the  Commonwealth  has 
failed  to  demonstrate  an  ability  to 
furnish  HCFA  with  electronic  data  in 
the  appropriate  code  format. 

D.  Enrollment  and  Testing  of  Samples 

Section  493.801  of  the  regulations 
requires  that  each  laboratory  must  enroll 
in  a  proficiency  testing  program  that 
meets  the  criteria  of  subpart  I  of  part  493 
and  is  approved  by  HHS.  In  its  initial 
determination,  HCFA  found  that  the 
Commonwealth's  proficiency  program 
was  not  HHS-approved  for  direct 
antigen  testing  in  bacteriology  and  that 
the  regulations  did  not  require  all 
Ucensed  laboratories  to  seek  enrollment 
with  another  HHS-approved  program  if 
the  Commonwealth  lost  its  Federal 
approval. 

The  Commonwealth  points  out  that 
Regulation  83,  Chapter  6,  Art.  I,  sec.  1(a) 
provides  that  each  institution  which 
processes  clinical  analysis  tests  must 
participate  satisfactorily  in  a  proficiency 
program  established  by  the  Department 
of  Health.  (Position  Paper,  p.  26).  The 
regulation  further  provides  that  those 
programs  must  be  accredited  by  HHS. 
Id.  As  explained  by  the  Commonwealth 
in  its  Position  Paper,  in  cases  involving 
direct  antigen  testing,  the  laboratory 
must  participate  in  an  HHS-approved 
proficiency  program.  (Position  Paper,  p. 
26) 

Based  upon  the  language  of  the 
regulations  and  the  assurances  provided 
in  the  Position  Paper,  I  reverse  the 
initial  determination  of  HCFA  on  this 
matter  and  find  that  the  Commonwealth 
has  in  effect  laws  equal  to  or  more 
stringent  than  42  CFR  493.801. 

E.  Referral  of  Specimens 

Section  493.1111  of  the  (XIA 
regulations  at  subsection  (b)  states  that 
referring  laboratories  may  permit  each 
testing  laboratory  to  send  the  test  result 
directly  to  the  authorized  person  who 
initially  requested  the  test.  In  its 
application,  the  Commonwealth  cited  as 
an  equivalent  regulation  its  Regulation 
83,  Chpt.  7,  Art.  IV,  sec.  2(1),  which 
states  that  the  referring  laboratory  "will 
deliver  the  original  report  sent  by  the 
testing  laboratory  directly  to  the 
physician  or  to  the  patient." 


In  its  initial  determination,  HCFA 
found  that  the  Commonwealth's 
regulation  raised  concerns  because  it 
appeared  to  allow  the  testing  report  to 
be  given  to  either  the  patient  or  to  the 
physician,  without  assuring  that  a  copy 
of  the  test  results  would  be  sent  to  the 
individual  who  initially  requested  the 
test. 

The  Position  Paper  submitted  by  the 
(Domraonwealth  provided  additional 
information  regarding  reporting  test 
results.  (Position  Paper,  pp.  26-27) 
First,  other  subsections  of  section  2  of 
Regulation  83,  Art.  IV,  more  fully 
explain  how  referred  laboratory  tests  are 
handled  and,  at  subsection  (3),  states 
that  "(t)he  referring  institution  may 
permit  each  testing  laboratory  to  sent 
(sic)  the  test  result  directly  to  the 
physician  who  initially  requested  the 
test."  Id.  Secondly,  the  Commonwealth 
dtes  section  1(a)  of  the  same  Article, 
which  provides  that  "(a)ll  laboratory 
report  (sic)  must  be  sent  promptly  to  the 
authorized  physician  who  requested 
said  test."  (Position  Paper,  p.  27) 
Testimony  also  was  given  to  clarify  that 
all  laboratory  reports  are  sent  to  the 
physician  ordering  the  test.  (Position 
Paper,  p.  109) 

"rhus,  based  upon  the 
Commonwealth's  current  regulations.  I 
reject  the  initial  determination  of  HCFA 
and  find  that  the  Commonwealth  has  in 
eHecX  laws  which  are  equal  to  those  set 
forth  at  42  CFR  493.1111. 

F.  Quality  Control  Issues 

1.  Control  Procedures.  Section 
493.1218(11(1)  of  the  regulations  directs 
each  laboratory,  as  part  of  its  routine 
control  procedures,  to  check  each  batch 
or  shipment  of  reagents,  discs,  stains, 
antisera  and  identification  systems 
when  prepared  or  opened  for  positive 
and  negative  reactivity,  as  well  as 
graded  reactivity. 

In  both  its  application  and  its  Position 
Paper,  the  Commonwealth  cites  to  its 
comparable  regulation.  Regulation  83, 
Chapter  8,  Article  IV.  sec.  1(a)(6). 
(Position  Paper,  p.  28).  That  section 
provides  that  each  laboratory  will 
"(v)erify  each  lot  and  delivery  of 
reagents,  media  (if  applicable),  disks, 
stains,  antisenmis,  and  identification 
systems  when  they  are  prepared  or 
opened  for  positive  or  negative 
reactions."  However,  in  its  initial 
determination,  HCFA  noted  that  the 
Commonwealth's  requirements  fell 
short  of  the  requirements  of 
§  493.1218(f)(1)  since  they  do  not 
require  laboratories  to  check  for  graded 
reactivity,  if  applicable. 

Similarly,  §493.1218(0(3)  requires 
that  laboratories  check  fluorescent 
stains  for  positive  and  negative 
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reactivity  each  time  of  use,  unless 
otherwise  specified  in  subpart  K  of  part 
493.  The  Commonwealth's  regulations 
on  this  aspect  of  reagent  and  supply 
checks  requires  laboratories  to  check 
fluorescent  stains  for  reactivity  each 
time  of  use,  unless  otherwise  indicated. 
Reg.  83,  Chpt.  VIII,  Art.  IV,  sec.  1(a)(8). 

m  its  Position  Paper,  the 
Commonwealth  acknowledged  that  the 
current  regulations  do  not  require 
laboratories  to  check  for  graded 
reactivity  or  to  check  fluorescent  stains 
for  positive  and  negative  reactivity  each 
time  of  use.  (Position  Paper,  p.  28)  In 
order  to  resolve  the  lack  of  regulations 
equivalent  to  paragraphs  (1)  and  (3)  of 
§  493.1218(f),  the  Commonwealth  has 
offered  to  amend  its  regulations.  Id. 

Notwithstanding  the  offer  to  amend 
the  deficient  regulations,  since  they 
currently  do  not  include  such 
requirements,  I  must  concur  with  the 
initial  determination  made  by  HCFA.  I 
find  that  the  Commonwealth's 
regulations  on  control  procedures  are 
not  equivalent  to  the  corresponding 
CLJA  requirements  set  forth  at 
§§  493.1218(f)(1)  and  493.1218(f)(3). 

2.  Syphilis  Serology.  In  order  to  meet 
the  quality  control  requirements  for 
syphilis  serology,  the  current  CLIA 
regulations  at  section  493.1239  state  that 
a  laboratory  must  comply  with 
apphcable  requirements  including,  as 
relevant  here,  employing  positive  and 
negative  controls  that  evaluate  all 
phases  of  the  test  system  to  ensure 
reactivity  and  uniform  dosages.  In  the 
initial  determination,  the 
Commonwealth  was  advised  that  it 
needed  to  show  evidence  to  assure 
HCFA  that  its  regulations  met  this 
specific  requirement.  However,  neither 
in  its  Position  Paper,  which  set  out  in 
great  detail  SARAFS  Quality  Control 
Specific  Requirements,  nor  in  testimony 
offered  at  the  hearing,  was  the 
Conmionwealth  able  to  identify  a 
specific  regiUatory  provision  that 
indicated  that  it  required  laboratories  to 
use  positive  and  negative  controls  in  all 
phases  of  the  syphilis  serology. 
(Position  Ppper,  pp.  28-30;  Testimony, 
pp.  106-107). 

Hence,  based  upon  the  appUcation, 
Position  Paper  and  the  testimony 
offered  at  the  hearing,  I  must  concur 
with  the  initial  determination  made  by 
HCFA.  I  find  that  the  Commonwealth 
has  failed  to  demonstrate  that  it  has 
regulations  in  place,  comparable  to  42 
CFR  493.1239.  which  require 
laboratories  to  employ  positive  and 
negative  controls  diat  evaluate  all 
phases  of  syphilis  testing. 

3.  Urinalysis  Testing,  m  order  to  meet 
the  quaUty  control  requirements  for 
urinalysis,  §493.1251  of  the  regulations 


states  that  the  laboratory  must  comply 
with  the  applicable  requirements  in 
§§  493.1201  through  493.1221.  In  its 
application,  the  Commonwealth 
indicated  that  it  requires  facilities  to 
comply  with  all  applicable  general 
quality  control  and  routine  chemistry 
requirements  as  well  as  additional 
requirements  for  urinalysis.  However, 
HCFA's  initial  review  suggested  that 
these  requirements  appeared  to  conflict. 

The  Position  Paper  submitted  by  the 
Commonwealth  clarified  the  apparent 
inconsistency  and  explained  that 
institutions  must  comply  with  general 
quaUty  controls  and  routine  chemistry 
requirements.  (Position  Paper,  p.  30).  In 
addition,  certain  positive  controls  and 
confirmatory  tests  must  be  run  for 
urinalysis.  Id.  I  beUeve  that  this 
explanation  clears  up  the  inconsistency 
noted  by  HCFA  and,  thus,  I  find  that  the 
Commonwealth  has  demonstrated  the 
existence  of  regulatory  requirements 
equal  to  those  set  forth  at  42  CFR 
493.1251. 

G.  Persoimel  Qualifications 

At  the  outset,  I  must  note  that  the 
issues  relating  to  the  personnel 
qualifications  have  been  the  most 
contentious.  The  Commonwealth,  HCFA 
and  QX  have  spent  a  significant 
amount  of  time  discussing  the 
educational  and  training  levels  for  key 
laboratory  personnel.  The 
Commonwealth  has  suggested  in  its 
Position  Paper  that  Puerto  Rico  has 
distinct  sociological  and  economic 
limitations  that  should  militate  in  favor 
of  establishing  different  educational 
quahfications  for  laboratory  persoimel. 
(Position  Paper,  pp.  1-9)  However,  as  I 
counseled  the  Commonwealth  in  the 
hearing,  the  discretion  granted  to  the 
Hearing  Officer  in  CLIA  reconsideration 
hearings  is  limited.  See  42  CFR  488.201, 
et  seq.  Accordingly,  my  decision  must 
be  based  on  whether  the 
Commonwealth  can  cite  existing 
regulations  or  laws  that  represent 
criteria  or  standards  equal  to  or  more 
stringent  than  those  required  by  CLIA. 
Sociopolitical,  economic  nor  cultural 
differences  may  not  be  considered.  It  is 
also  inappropriate  for  me  to  consider 
proposed  laws  that  would  amend  the 
Commonwealth's  laws. 

The  Commonwealth  also  argues  that 
applying  the  CLIA  standards  strictly, 
especially  as  regards  persoimel 
qualifications,  does  not  allow  a 
consideration  of  whether  the 
Commonwealth's  laws  demonstrate 
"equivalency"  with  CLIA.  (Position 
Paper,  p.  9)  As  used  in  the  CLIA 
regulations,  "equivalency"  means  that: 

An  accreditation  organization's  or  a  State 
laboratory  program's  requirements,  taken  as  a 


whole,  are  equal  to  or  more  stringent  than  the 
CLIA  requirements  established  by  HCFA, 
taken  as  a  whole.  It  is  acceptable  for  (a) 
*  *  *  State  laboratory  program's 
requirements  to  be  organized  differently  or 
otherwise  to  vary  from  the  CLIA 
requirements,  as  long  as  (1)  all  of  the 
requirements  taken  as  a  whole  would  provide 
at  least  the  same  protection  as  the  CUA 
requirements  taken  as  a  whole;  and  (2)  a 
finding  of  noncompliance  with  respect  to 
CLIA  requirements  taken  as  a  whole  would 
be  matched  by  a  finding  of  noncompliance 
with  the  *  *  *  State  requirements  as  a 
whole. 

Thus,  the  term  "equivalency"  as 
defined  in  §  493.2  of  the  regulations 
requires  a  consideration  of  the  entirety 
of  the  State's  program  and  a 
consideration  of  whether  the  same 
protections  provided  by  CLIA  would  be 
provided  under  that  State's  program. 
Accordingly,  it  would  be  inappropriate 
to  use  "equivalency"  as  a  tool  to 
measure  whether  or  not  a  particular 
standard  or  requirement  is  present  in  a 
State's  program  when  compared  with 
CLIA.  Instead,  it  is  necessary  to  evaluate 
the  totality  of  the  State's  program 
consonant  with  the  scope  and  intent  of 
CLL\. 

That  said,  I  will  now  address  the 
specific  personnel  requirements  at  issue 
in  the  Commonwealth's  apoUcation. 

1.  Laboratory  Director.  "The 
regulations  at  §  493.1443  set  forth  the 
qualifications  for  laboratory  directors. 
The  laboratory  director  must  be 
qualified  to  manage  and  direct  the 
laboratory  personnel,  to  perform  certain 
tests  and  be  eligible  to  be  an  operator  of 
a  laboratory  within  the  requirements  of 
subpart  R.  Subsection  (b)  of  §  493.1443 
specifies  the  educational  criteria 
necessary  for  laboratory  directors  and 
states,  in  pertinent  part,  that  the 
laboiatory  director  must  (1)  be  a 
licensed  doctor  of  medicine  or 
osteopathy  and  certified  in  anatomic  or 
clinical  pathology,  or  both;  (2)  be  a 
licensed  doctor  of  medicine^  osteopathy, 
or  pediatric  medicine  and  have  either  at 
least  one  year  of  laboratory  training 
during  medical  residency  or  two  years 
experience  directing  or  supervising  high 
complexity  testing;  or,  (3)  hold  an 
earned  doctoral  degree  in  chemical, 
physical,  biological  or  clinical 
laboratory  science  and  be  certified  by 
specified  Ucensing  organizations. 
Section  493.1443.  Provision  is  made  in 
the  regulations  for  "grandfathering"  in 
laboratory  directors  who  qualified  and 
served  as  such  on  or  before  February  28, 
1992. 

The  Commonwealth's  current 
regulations  do  not  establish  educational 
criteria  for  laboratory  directors  that  are 
at  all  comparable  to  those  set  forth  in 
§  493.1443.  HCFA  was  advised  in 
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correspondence,  and  testimony  was 
offered  in  the  hearing,  that  the 
Commonwealth  woidd  be  willing  to 
amend  its  existing  regulations  to 
establish  new  qualifications  equivalent 
to  CLIA.  However,  as  of  the  date  of  the 
hearing,  such  action  has  not  been  taken 
by  the  Commonwealth. 

Consequently,  I  must  concur  with  the 
initial  determination  reached  by  HCFA. 
I  find  that  the  personnel  requirements 
for  laboratory  directors  in  the 
Commonwealth  of  Puerto  Rico  are  not 
equal  to  or  more  stringent  than  those  set 
forth  in  section  §  493.1443. 

2.  Technical  Supervisor.  Section 
493.1447  mandates  that  laboratories 
performing  high  complexity  testing 
must  have  a  technical  supervisor  who 
meets  the  qualification  requirements  of 
§  493.1449  and  who  provides  technical 
supervision  io  accordance  with 
§493.1451.  Section  493.1449  requires 
Uiat  laboratories  employ  one  or  more 
persous  qualified  by  education  and 
either  training  or  experience  to  provide 
technical  supervision  for  each  of 
specialties  and  subspecialties  of  service 
in  which  the  laboratory  performs  high 
complexity  tests  or  procedures.  In 
§493.1449  the  education  and 
experience  qualifications  differ  based 
upon  the  types  of  procedures  and  tests 
that  the  laboratory  performs. 

The  Commonwealth  was  notified  by 
HCFA  in  May  1995,  that  the  standards 
set  forth  in  its  existing  regulations  for 
laboratory  supervisors,  when  compared 
with  those  required  by  CLIA  for  the 
various  types  of  laboratory  testing,  were 
insufficient.  More  specifically,  HCFA 
explained  that 

For  most  specialties,  CLIA  requires 
individuals  with  a  bachelor's  degree  to  have 
4  years  training/experience  in  the  specialty 
with,  if  applicable,  a  minimum  of  6  months 
experience  in  a  subspecialty.  Although 
Puerto  Rico  requires  an  individual  with  a 
bachelor's  degree  to  have  5  years  experience, 
two  of  which  should  be  supervisory,  there  is 
no  requirement  for  the  experience  to  be  in 
the  specialty/subspecialty.  In  addition,  CUA 
requires  a  technical  supervisor  of 
histocompatibility  or  clinical  cytogenetics  to 
have  at  minimum  a  doctoral  degree  and  4 
years  of  specific  training  or  experience,  or 
both.  PR  [sic]  allows  an  individual  with  a 
bachelor's  degree  in  medical  technology  and 
specialized  training  *  *  *  to  serve  as  a 
technical  supervisor  in  these  specialties. 

The  Commonwealth  never  disputed 
HCFA's  characterization  of  the  apparent 
differences  in  qualifications  for 
technical  supervisors.  Instead,  the 
Commonwealth  asserted  that  "the 
nattue  of  the  practice  of  laboratory 
testing  in  Puerto  Rico  is  very  different 


-  from  that  on  the  mainland"'  and  offered 
to  change  its  regulations  on  technical 
supervisor  quahfications  "in  order  to 
upgrade  this  particular  personnel 
standard  to  the  C.L.I.A.  standard" 
contingent  of  the  approval  of  Puerto. 
Rico's  request  for  exemption.  (Position 
Paper,  p.  16  and  Feliciano  letter). 

However,  as  discussed  at  the  outset, 
the  requirements  for  exemption  from 
CLIA  are  clear.  In  order  to  be  granted  an 
exemption,  the  State  must  demonstrate 
the  current  existence  of  laws  that 
represent  standards  equal  to  or  more 
stringent  than  CLIA  condition  level 
requirements.  An  offer  to  change 
existing  regulations  at  sometime  in  the 
future  to  meet  the  "CLIA  standard"  is 
insufficient. 

Accordingly,  I  must  concur  with  the 
initial  determination  reached  by  HCFA 
with  regard  to  the  technical  supervisors 
qualifications.  I  find  that  the 
qualifications  for  technical  supervisor 
represent  a  condition-level  requirement 
and  that  the  Conmionwealth  has  not 
produced  existing  regulations 
demonstrating  the  existence  of 
standards  equal  to  or  more  stringent 
than  those  required  by  493.1447. 

3.  Clinical  Consultants.  Section 
493.1453  requires  that  all  laboratories 
performing  high  complexity  testing 
must  have  a  clinical  consultant  meeting 
the  requirements  of  §  493.1455  and  who 
provides  clinical  consultation  in 
accordance  with  §493.1457. 

In  its  apphcation,  the  Commonwealth 
stated  that,  with  the  exception  of 
hospital  laboratories,  it  did  not  require 
laboratories  to  have  a  cUnical 
consultant.  On  this  basis,  HCFA  made 
an  initial  determination  that  the 
Commonwealth  did  not  demonstrate 
that  it  had  laws  equal  to  or  more 
stringent  than  the  CLIA  regulations 
regarding  clinical  consultants. 

In  the  Feliciano  letter  and  in  the 
Position  Paper,  the  Commonwealth 
argues  that  clinical  consultants  have  no 
role  in  Puerto  Rico  since  the  clinical 
laboratories  use  the  physician  who 
orders  the  test  as  the  clinical  consultant. 
{Position  Paper,  p.  19;  Feliciano  letter, 
p.  7).  The  Commonwealth  believes  that 
requiring  independent  clinical 
consultants  interferes  with  the 
physician-patient  relationship  and 
could  cause  ethical  conflicts.  Id. 
However,  notwithstanding  these 
concerns,  the  Commonwealth  has 
offered  to  amend  its  regulations  to 
include  a  requirement  relating  to 
clinical  consultants  //"the  request  for 
exemption  is  granted. 


*  July  26, 1995  Latter  from  Dr.  Cannen  A. 
Feliciano  de  Melecio  to  Anthony  J.  Tirone. 


As  discussed  above,  a  futiue  offer  to 
amend  the  regulations  to  meet  or  exceed 
CLIA  requirements  may  not  be 
considered  in  a  request  for  CLIA 
exemption.  Thus,  on  the  issue  of 
clinicjal  consultants,  I  concur  with  the 
determination  reached  by  HCFA.  I  find 
that  the  Commonwealth  has  failed  to 
demonstrate  that  it  has  in  effect 
regulations  regarding  clinical 
consultants  that  are  equal  to  or  more 
stringent  than  those  required  by 
§493.1453. 

4.  General  Supervisor — Cytology. 
Section  493.1467  sets  as  a  condition- 
level  standard  for  the  subsp>ecialty  of 
cytology,  that  the  laboratory  must  have 
a  general  supervisor  who  meets  the 
qualification  requirements  of  section 
493.1469  and  who  provides  supervision 
in  accordance  with  section  493.1471.  In 
reviewing  the  Commonwealth's 
submission,  HCFA  noted  that  the 
application  failed  to  address  certain 
requirements  for  cytology  general 
supervisors,  including  tfie  requirement 
that  the  individual  have  at  least  three 
years  of  full-time  experience  as  a 
cytotechnologist  within  the  preceding 
ten  years. 

In  its  Position  Paper,  the 
Commonwealth  concedes  that  its 
regulations  at  Regulation  83,  Chpt.  5, 
Art.  IV,  Sec.  1(a)(5)  do  not  mandate  that 
cytology  general  supervisors  have  the 
same  number  of  years  of  experience  as 
a  cytotechnologists.  (Position  Paper,  pg. 
31).  To  resolve  this  deficiency,  the 
Commonwealth  offers  to  amend  their 
regulations  to  correct  this  "oversight." 
Id. 

As  stated,  a  future  offer  to  amend 
regulations  to  meet  or  exceed  CLIA 
standards  can  not  be  considered  when 
evaluating  a  request  for  exemption.  The 
Commonwealth  acknowledges  that  its 
current  regulations  estabhshing  the 
qualifications  for  cytology  general 
supervisors  are  not  equal  to  the  CLIA 
regulations.  Thus,  I  conciir  with  the 
initial  determination  reached  by  HCFA 
and  find  that  the  Commonwealth  has 
failed  to  document  the  existence  of 
regulations  equal  to  or  more  stringent 
than  those  set  forth  at  §  493.1467. 

5.  Cytotechnologists.  Section 
493.1483(b)(4)  of  the  CUA  regulations 
requires  that  cytotechnologists  seeking 
the  benefit  of  the  "grandfathering" 
provisions  must  have  completed  two 
years  of  full-time  supervised  experience 
in  cytotechnology  before  January  1, 
1%9.  Section  493.1483(b)(5),  in  turn, 
allows  an  individual  to  be 
"grandfiathered"  in  if,  on  or  before 
September  1, 1994,  they  had  two  years 
of  full-time  experience  within  the 
preceding  five  years  under  the 
supervision  of  a  physician  and  on  or 
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before  September  1, 1995,  either  have 
graduated  from  an  accredited 
cytotechnology  school  or  become 
certified  in  cytotechnology. 

HCFA  informed  the  Commonwealth 
as  one  of  the  grounds  for  denial  that 
their  personnel  qualifications  for 
cytotechnologists  wanting  to  be 
"grandfathered"  into  the  program  were 
less  stringent  than  these  CLIA 
requirements.  Specifically,  HCFA  noted 
that  the  regulations  cited  by  the 
Commonwealth  did  not  require  an 
additional  two  years  of  full-time 
supervised  experience  in  cytology 
before  January  1, 1969.  The 
Commonwealth's  regulations  also  did 
not  require  an  individual  to  have 
graduated  bom  cytotechnology  school 
or  have  certification  in  addition  to 
possessing  the  requisite  number  of  years 
of  full-time  experience. 

In  responding  to  these  issues  in  its 
Position  Paper,  the  Commonwealth  did 
not  dispute  the  existence  of  a  difference 
in  qualifications.  The  Commonwealth 
avers  that  the  applicable  provisions  in 
Regulation  83.  Chpt.  5,  Art.  IV,  sec. 
1(a)(5)  contains  an  error,  causing  one  to 
read  these  qualifications  in  the 
alternative  rather  than  as  ciunulative, 
that  will  be  corrected  at  some  time  in 
the  futiire.  (Position  Paper,  p.  31). 

However,  to  the  extent  that  the 
language  of  the  current  regulatory 
provision  is  lacking  when  compared  to 
§§  493.1483(b)(4)  and  (b)(5).  I  concur 
with  the  determination  reached  by 
HCFA.  I  find  that  the  Commonwealth 
has  failed  to  demonstrate  the  existence 
of  regulations  setting  forth 
cytotechnologist  qualifications  equal  to 
or  more  stringent  than  those  required  by 
§§  493.1483(b)(4)  and  (b)(5). 

6.  Testing  Personnel.  %  A93A487 
requires  that  laboratories  performing 
hi^  complexity  testing  have  a  sufficient 
number  of  individuals  meeting  the 
qualification  requirements  of  §  493.1489 
to  handle  the  volume  and  complexity  of 
testing  performed.  The  qualification 
standards  set  forth  at  section  493.1489 
apply  to  all  individuals  performing  such 
high  complexity  testing.  In  its  initial 
determination,  HCFA  stated  that  the 
Commonwealth  did  not  provide 
assurances  that  individuals  given 
special  licenses,  such  as  hemodialysis 
technicians,  nursing  p>ersonnel  and 
emergency  medical  technicians,  would 
have  to  meet  these  CLIA  level  standards. 
The  Commonwealth  has  stated  that  all 
testing  performed  in  the  Commonwealth 
is  treated  as  high  complexity  testing. 
Thus,  even  individuals  granted  special 
licenses  by  the  Commonwealth  would 
need  to  possess  qualifications  equal  to 
or  more  stringent  than  those  set  forth  at 
§493.1489. 


The  Commonwealth  cites  Regulation 
83.  Chapter  2.  Section  2  as  the  currently 
applicable  regulation  governing  the 
qualifications  of  individuals  accorded 
special  licenses.  That  regulation  allows 
a  laboratory  to  undertake 
responsibilities  for  training  personnel 
working  under  a  special  license  and 
{dlows  the  laboratory  to  certify 
proficiency  through  a  written  and 
practical  tests.  (Position  Paper,  p.  32). 
However,  there  is  no  indication  that 
these  individuals  are  required  to 
complete  any  accredited  laboratory 
training  program  or  that  they  must 
attain  any  particular  educational  level. 

By  contrast.  §  493.1489  of  the  CLIA 
regulations  sets  forth  in  detail  the 
Ucensing.  accreditation  and  educational 
requirements  for  personnel  who  perform 
high  complexity  testing.  Nothing  in  the 
docimientation  provided  by  the 
Commonwealth  represents  similar 
regulatory  requirements. 

The  Commonwealth  states  in  its 
Position  Paper  that  "the  personnel 
authorized  imder  special  license  to 
perform  certain  testing  shall  either 
comply  with  Puerto  Rico's  stricter 
testing  personnel  requirements  or  at  a 
minimum,  comply  with  the  less 
stringent  C.L.I.A.  requirements." 
(Position  Paper,  pp.  31-31.)  However,  as 
with  other  personnel  qualification 
requirements,  the  Commonwealth's 
proposed  manner  of  assuring  the 
application  of  such  standards  is  by 
taking  regulatory  action  in  the  future. 

Thus.  I  agree  with  the  determination 
made  by  HCFA  regarding  the 
qualifications  for  testing  personnel.  I 
find  that  the  Commonwealth  has  not 
produced  evidence  of  existing 
regulations  that  are  equal  to  or  more 
stringent  than  the  CUA  regulations  on 
testing  personnel  qualifications  set  forth 
at  §493.1489. 

H.  Comparison  of  Test  Results 

Section  493.1709  of  the  regulations 
provides  that  if  a  laboratory  performs 
tests  that  are  not  included  in  a 
proficiency  testing  program,  the 
laboratory  must  have  a  system  for 
verifying  the  accuracy  of  its  test  results 
at  least  twice  a  year.  Upon  reviewing  the 
Commonwealth's  appfication,  HCFA 
determined  that  it  failed  to  demonstrate 
the  existence  of  an  equivalent 

Tlation. 
its  Position  Paper,  the 
Commonwealth  draws  our  attention  to 
the  text  of  Regulation  83,  Art.  XI,  Chpt. 
9.  sec.  5(b).  (Position  Paper,  p.  34.)  That 
section,  which  is  entitled  "Evaluation  of 
the  Comparison  of  the  Test  Results," 
states  in  pertinent  part  that  "{t)he 
Institution  must  develop  mechanisms  to 
verify  the  accuracy  and  reliability  of  the 


processed  tests  through  different 
methods  at  least  twice  a  year." 

However,  the  Commonwealth 
acknowledges,  and  we  must  note,  that 
this  regulation  does  not  specifically 
require  that  laboratories  maintain  the 
accuracy  of  a  testing  procedure  at  least 
two  times  a  year  for  tests  for  which 
proficiency  testing  is  not  available.  In 
order  to  ensure  that  its  regulations 
correspond  more  closely  with 
§493.1709.  the  Commonwealth  has 
offered  to  amend  its  regulations 
accordingly. 

This  change,  necessary  to  ensure  that 
the  Commonwealth  has  in  effect  a  law 
equal  to  or  more  stringent  than 
§493.1709.  has  not  yet  been  made. 
Hence,  I  concur  with  the  initial 
determination  of  HCFA  and  find  that 
the  Commonwealth  has  not  satisfied  the 
requirements  of  §  493.513(a)  with  regard 
to  the  comparison  of  test  results., 

I.  Subpart  R — Enforcement 

1.  Relationship  ofPmprietor  to 
Owner/Operator.  When  apprising  the 
Commonwealth  of  its  initial 
determination,  HCFA  generally  noted 
that  "(t)he  relationship  of  the  proprietor 
to  the  owner/operator  is  unclear.  This  is 
important  because,  under  CLIA,  certain 
consequencesto  the  owner-operator  of  a 
laboratory  occur  when  the  laboratory 
loses  its  certificate."  No  particular 
section  of  the  CLIA  regulations  was 
dted  and  no  additionaJ  information  on 
the  "consequences"  at  issue  was 
provided  in  the  notice  of  denial.  Indeed, 
other  than  the  above-cited  two 
sentences,  there  is  no  indication  that  the 
Commonwealth  was  advised  of  the 
specific  basis  for  HCFA's  problems  with 
the  manner  in  which  the 
Commonwealth  defined  the  duties  of 
the  proprietor/owner. 

Section  493.1840(a)(8)  allows  HCFA 
to  initiate  adverse  actions  to  suspend, 
limit  or  revoke  any  CLIA  certificate  if 
the  laboratory's  owner  or  operator, 
within  the  preceding  two  year  period, 
owned  or  operated  a  laboratory  that  luid 
its  CLIA  certificate  revoked.  An 
"owner"  is  defined  at  §  493.2  as  "any 
person  who  owns  any  interest  in  a 
laboratory  except  for  an  interest  in  a 
laboratory  whose  stock  and/or  securities 
are  publicly  traded."  Section  493.2 
defines  an  "operator"  as  the  "individual 
or  group  of  individuals  who  oversee  all 
facets  of  the  operation  of  a  laboratory 
and  who  bear  primary  responsibility  for 
the  safety  and  reliability  of  the  results 
of  all  specimen  testing  performed  in  that 
laboratory." 

By  comparison,  the  Commonwealth 
uses  the  term  "proprietor"  or  "owner" 
to  mean  the  person  to  whom  a  license 
is  issued  for  the  operation  of  a 
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laboratory.  Reg.  83,  Art.  EQ.  (51).  The 
"supervisor"  of  the  laboratory  is 
identified-as  the  "[pjerson  in  charge  of 
ensuring  that  the  operation  and/or 
administrative  procedures  are 
performed  in  compUance  with  the 
estabUshed  stand^s  of  the 
institution."  Id.  at  (58).  The  laboratory 
"director",  in  turn,  is  the  "[pjerson  in 
charge  of  a  facility  in  which  any  type  of 
clinical  analysis,  pathological  study 
and/or  Blood  Bank's  service  is 
provided."  Id.  at  (15). 

While  there  apparently  is 
incongruence  between  the  terms  used  in 
the  CLIA  regulations  and  the 
Commonwealth's  regulations,  the  initial 
determination  did  not  explain  the  basis 
for  HCFA's  concerns  in  anything  but  the 
vaguest  form.  Perhaps  because  of  this 
failure  to  specify  the  nature  of  the 
problem  insofar  as  concerns 
"proprietore,"  "ownere,"  and 
"operators,"  the  Commonwealth  did  not 
address  this  issue  in  its  Position  Paper. 

It  is  also  noteworthy  that  HCFA  did 
not  actively  solicit  additional  guidance 
on  how  the  Commonwealth  allocated 
duties  between  proprietors,  owners  and 
operators  during  the  hearing. 

Hence,  because  the  Commonwealth 
was  not  fully  apprised  of  the  nature  of 
HCFA's  concerns  with  regard  to  the 
issue  of  the  duties  of  proprietore, 
owners  and  operators,  I  have  elected  to 
disregard  this  issue  in  reaching  a 
decision  in  this  reconsideration. 

2.  Ensuring  Timely  Correction  of 
Deficiencies.  The  Commonwealth  was 
informed  by  HCFA  that  one  of  the 
grounds  for  the  initial  determination  to 
deny  the  request  for  exemption  from 
CLIA  was  that  the  appUcation  failed  to 
explain  fully  how  the  Commonwealth 
enforced  the  timely  correction  of 
deficiencies.  More  specifically,  the 
Commonwealth  was  advised: 

(T)he  ability  to  take  enforcement  action  in 
cases  of  immediate  and  serious  jeopardy 
before  the  laboratory  receives  a  hearing  must 
be  demonstrated.  The  Commonwealth  must 
provide  infonnation  concerning  the  type  of 
sanction  imposed,  time  frames  for  correction, 
and  the  actions  taken  when  deficiencies  are 
not  corrected  for  *  *  *  immediate  and 
serious  threat  to  public  health  and  safety; 
condition  level  deficiencies,  and  deficiencies 
below  the  condition  level. ■<> 

Thus,  HCFA's  evaluation  of  the 
application  for  exemption  indicated  a 
dearth  of  basic  information  necessary  to 
establish  the  existence  of  adequate 
enforcement  measures. 

In  its  Position  Paper,  the 
Commonwealth  overlooks  an 
opportunity  to  educate  us  regarding  this 
important  aspect  of  the  basis  for  denial 


■<>See  May  22, 1996  Denial  LeHer. 


and  instead  merely  references  simdry 
regulations  and  laws,  without 
meaningful  explanation  on  how  the 
laws  and  regulations  respond  to  the 
concerns  identified  in  the  initial  denial. 
(Position  Paper,  p.  34)  However, 
testimony  was  given  diuing  the  Hearing 
that  may  help  explain  how  the 
Commonwealth  knits  together  these 
various  laws  to  fashion  enforcement 
proceedings.  We  will  use  this  testimony 
to  attempt  to  respond  to  the  particular 
concerns  identified  by  HCFA  in  its 
initial  determination. 

As  stated,  HCFA  generally  noted  that 
the  Commonwealth  needed  to 
demonstrate  the  abiUty  to  take 
prehearing  enforcement  action  in  cases 
of  immediate  and  serious  jeopardy.  To 
respond  to  this  deficiency,  the 
Coimnonwealth  refers  us  to  Regulation 
83,  Chapter  10,  Art.  VI,  sec.  10,  which 
explains  the  procedures  the  Department 
may  use  in  cases  where  there  is  an 
existing  situation  which  is  imminently 
dangerous  to  the  health,  safety  and  well 
being  of  the  pubUc.  While  this 
regulation  is  imprecise,  it  does 
demonstrate  an  ability  to  take 
enforcement  action  in  such  cases,  and 
when  read  together  with  other  parts  of 
Regulation  83,  such  as  Chapter  2  and 
Chapter  4,  would  seem  sufficient  to 
respond  to  the  first  concern  expressed 
by  HCFA. 

Testimony  offered  at  the  hearing  also 
pointed  to  the  UAPA  as  an  important 
element  of  the  Commonwealth's 
enforcement  authority.  Section  2167  of 
the  UAPA  allows  an  agency  to  take 
immediate  action  in  caSes  involving 
threats  to  the  public  health.  Witnesses 
for  the  Commonwealth  explained  that 
these  proceedings  are  ex  parte  and  an 
order  addressing  the  threat  may  be 
issued  by  the  Secretary  of  the 
Department  of  Health  after  receipt  of  a 
complaint.  (Testimony,  pp.  90-91).  If  a 
laboratory  ignores  the  Secretary's  order, 
the  Department  of  Law  may  petition  the 
court  for  an  injunction  directing  the 
laboratory  to  close.  (Testimony,  p.  91). 

We  note  that  the  UAPA  and  the 
relevant  provisions  of  Regulation  83 
were  cited  in  the  Crosswalk  submitted 
by  the  Commonwealth  together  with  its 
application.  However,  it  is  also  apparent 
that  the  testimony  offered  at  the  Hearing 
helped  explain  how  these  various  laws 
should  be  read  together.  Based  upon  the 
information  I  have  reviewed,  I  must 
partially  reverse  the  determination  of 
HCFA  insofar  as  concerns  this  aspect  of 
the  initial  determination.  I  find  that  the 
Commonwealth  has  produced 
documentation  demonstrating  the 
abiUty  to  take  prehearing  enforcement 
actions  in  cases  of  immediate  and 
serious  jeopardy. 


HCFA  also  found  lacking  the 
Commonwealth's  submission  of 
documentation  concerning  sanctions, 
time  frames  for  corrections  and  actions . 
taken  when  deficiencies  are  not 
corrected  for  all  levels  of  deficiencies. 
Again,  because  the  Commonwealth 
relies  upon  several  regulations  to 
address  enforcement  and  did  not 
prepare  a  Crosswalk  that  corresponded 
exactly  to  the  CLIA  regulations, 
appraising  the  sufficiency  of  the 
Commonwealth's  laws  has  been 
difficult.  However,  we  beUeve  that  a 
very  close  reading  of  the  documentation 
submitted  with  the  initial  appUcation. 
including  sections  not  expUcitly 
identified  by  the  Commonwealth, 
provides  some  of  the  information 
needed  by  HCFA. 

Regulation  83,  Chpt.  2,  Art.  Vn  sets 
forth  the  principal  sanctions: 
suspension,  revocation  or  limitation  of 
tests.  Puerto  Rico  also  has  alternative 
sanctions  such  as  plans  of  correction, 
explained  at  Regulation  83,  Chpt.  4,  Art. 
in,  sec.  1(f),  and  civil  monetary 
penalties,  set  forth  at  section  2201  of  the 
UAPA  and  Regulation  83,  Chpt.  2,  Art. 
Vin.  A  civil  suit,  seeking  inunediate 
closing  of  a  laboratory,  may  be 
commenced  in  cases  of  immediate 
jeopardy  and  criminal  prosecution  may 
be  sought  in  cases  involving  intentional 
violations.  Reg.  83,  Chpt.  2,  Arts.  IX  and 
X.  Thus,  with  the  exception  of  State 
onsite  monitoring,  the  Commonv^alth 
has  in  effect  laws  that  correspond 
generally  to  the  CLIA  regulations  at 
section  493.1806. 

However,  although  these  laws  exist, 
they  nevertheless  fail  to  address  certain 
key  elements  and  are,  in  some  instances, 
less  stringent  than  the  CLIA  regulations. 
For  example,  the  regulations  do  not 
address  the  amount  of  time  a  laboratory 
is  given  to  make  corrections.  Although 
Regulation  83,  Chpt.  4,  Art.  HI.  Section 
1(f)  explains  that  deficiency  reports  are 
issued  ten  days  after  an  inspection 
discloses  deficiencies  and  indicates  that 
correction  plans  must  be  submitted  by 
the  laboratories,  the  regulations  do  not 
specify  when  the  laboratory  must 
complete  any  noted  corrections.  Neither 
do  the  regulations  make  clear  that  the 
Commonwealth  may  send  someone  to 
visit  the  laboratory  at  any  time  to 
evaluate  progress  in  correcting  noted 
deficiencies.  See  §493. 1820(a). 

Similarly,  while  the  Commonwealth 
has  in  effect  laws  that  allow  for  the 
assessment  of  civil  monetary  penalties 
for  certain  violations,  the  amounts  are 
markedly  less  than  those  authorized 
tuider  the  CLIA  regulations.  As  stated, 
section  2201  of  the  UAPA  allows  the 
imposition  of  an  administrative  fine  of 
up  to  $5,000  for  each  violation  of  the 
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agency's  regulations  and  has  been  cited 
by  the  Commonwealth  as  the  key 
penalty  provision  for  cases  involving 
immediate  jeopardy.  However,  this  must 
be  compared  with  42  CFR 
4g3.1834(d)(2)  which  allows  HCFA  to 
impose  a  penalty  amount  from  S3, 050  to 
$10,000  per  day  of  noncompliance  or 
per  violation  for  condition  level 
deficiencies  that  represent  immediate 
jeopardy. 

Lastly,  with  the  exception  of 
information  provided  concerning  cases 
of  immediate  jeopardy,  the 
Commonwealth  cannot  be  said  to  have 
submitted  comprehensible 
dociunentation  of  what  actions  are  taken 
when  less  severe  deficiencies  are  not 
corrected. 

In  sununary,  while  I  disagree  with 
HCFA's  initial  determination  that  the 
Commonwealth  did  not  demonstrate  an 
ability  to  take  enforcement  action  in 
cases  of  inmiediate  and  serious 
jeopardy,  I  concur  with  their  assessment 
that  the  Commonwealth  did  not 
adequately  explain  certain  key  aspects 
of  their  enforcement  proceedings.  I  find 
that  the  Commonwealth  has  not 
demonstrated  the  existence  of 
regulations  to  ensiue  the  timely 
investigation  of  and  correction  of 
deficiencies.  I  also  find  that  the  amount 
of  civil  monetary  penalties  that  the 
Conomonwealth  may  assess  in  cases  of 
immediate  and  serious  jeopardy  is 
insufficient  when  compared  to  the  CIJA 
regulations.  For  these  reasons,  I  find 
that  the  Commonwealth  has  failed  to 
document  the  existence  of  regulations 
equal  to  or  more  stringent  than 
§493.1820  of  the  CLIA  regulations. 

3.  Laboratory  Registry.  Section 
493.1850  of  the  regulations  requires 
HCFA  to  make  available  once  a  year 
specific  information  that  is  useful  in 
evaluating  the  performance  of 
laboratories.  The  regulation  explicitly 
mandates  that  this  information  include 
a  Ust  of  laboratories  convicted  under 
laws  relating  to  fraud  and  abuse,  false 
billing,  or  kickbacks.  In  its  initial 
determination,  HCFA  found  that  the 
Commonwealth  did  not  evidence  the 
existence  of  a  regulation  or  law  that 
would  require  it  to  make  available  to 
physicians  and  the  public,  via  HCFA,  a 
list  of  laboratories  convicted  of  fraud 
and  abuse,  false  billing,  or  kickbacks, 
under  Puerto  Rican  law.  ■  ■ 

The  Commonwealth  in  its  Position 
Paper  indicates  that  it  does  not  have  any 
information  about  any  laboratory 
convicted  under  Puerto  Rican  laws 


"See  also  §493.51 3(d),  which  requires  exempted 
States  to  provide  HCFA  with  certain  information, 
including  license  approvals,  revocations,  sanctions 
and  withdrawals. 


sanctioning  fraud  and  abuse,  false 
billing  or  kickbacks.  (Position  Paper,  p. 
34).  As  concerns  its  fut\u«  duty  to  report 
pursuant  to  §493.1850,  the 
Commonwealth  "guarantees" 
submission  of  such  information  and  the 
future  amendment  of  its  regulations,  if 
necessary.  (Position  Paper,  p.  34). 

We  are  unsure  of  how  one  should 
interpret  the  Commonwealth's  lack  of 
information  in  this  regard.  One 
interpretation  is  that  there  have  been  no 
laboratories  in  the  Commonwealth  of 
Puerto  Rico  have  been  convicted  of 
fraud  and  abuse,  false  billing  or 
kickbacks.  Another  interpretation  is  that 
the  Secretary  does  not  obtain 
information  or  maintain  a  record  of  the 
disposition  of  fitiud  and  abuse,  false 
billing  or  kickback  cases  involving 
laboratories. 

In  any  event,  to  the  extent  that  the 
CLIA  regulations  specifically  require 
disclosure  of  this  information  to  the 
public,  any  State  seeking  exemption 
from  CLIA  must  show  the  existence  of 
a  corresponding  reporting  mechanism. 
As  conceded  by  the  Commonwealth,  it 
does  not  currently  have  regulations  that 
require  it  to  collect  and  submit  this  data 
to  HCFA.  Without  such  current 
regulations,  I  have  no  alternative  but  to 
conciu  with  the  initial  determination 
reached  by  HCFA.  For  the  above-noted 
reasons,  I  find  that  the  Commonwealth 
has  failed  to  demonstrate  the  existence 
of  a  regulation  equal  to  or  more 
stringent  than  the  CLIA  regulation 
requiring  laboratory  registry. 

IV.  Findings 

After  undertaking  an  exhaastive  and 
complete  review  of  the  documentation 
submitted  by  the  Commonwealth  in 
connection  with  its  application  for 
exemption,  HCFA  determined  that 
Puerto  Rico  did  not  satisfy  the 
requirements  of  §493. 513(a)(1)  and 
could  not  be  granted  exemption  from 
CLIA.  I  have  considered  the  record, 
supplementary  information  provided  by 
the  Commonwealth,  the  Position  Paper 
and  testimony  in  preparing  this 
decision.  I  hereby  make  the  following 
findings: 

1.  Section  493.513  of  the  regulations 
sets  forth  the  general  requirements  for 
States  seeking  exemption  fit>m  CLIA 
program  requirements. 

2.  Subsection  493.513(a)(1)  provides 
that  HCFA  may  grant  a  State  exemption 
from  CLIA  if  the  State  has  in  effect  laws 
that  provide  for  requirements  equal  to  or 
more  stringent  than  CLIA  condition- 
level  requirements. 

3.  The  application  for  exemption  and 
supporting  documentation  submitted  by 
the  Commonwealth  of  Puerto  Rico  was 
evaluated  by  HCFA  using  this  standard. 


4.  In  fourteen  instances  involving 
condition-level  requirements,  HCFA 
properly  determined  that  the     - 
Commonwealth  was  unable  to 
demonstrate  the  existence  of  laws 
providing  for  requirements  equal  to  or 
more  stringent  than  the  CLIA 
regulations.  These  deficiencies  have 
been  thoroughly  discussed  in  this 
decision. 

Legal  Conclusion 

For  the  reasons  discussed  herein,  and 
based  upon  the  above-referenced 
findings  of  fact,  I  conclude  that  the 
initial  determination  reached  by  HCFA 
to  deny  the  Commonwealth  of  Puerto 
Rico's  application  for  exemption  from 
CLIA  \yas  consistent  with  the  applicable 
laws  and  regulations.  It  is  recommended 
that  the  initial  determination  denying 
the  Commonwealth's  application  for 
CLLA  exemption  be  affirmed. 

Dated:  September  27, 1996. 
Richard  W.  Besdine, 

Hearing  Officer,  Health  Care  Financing 

Administration. 

(FR  Doc.  97-2761  Filed  2-4-97;  8:45  am] 
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Health  Resources  and  Services 
Administration 

National  Vaccine  injury  Compensation 
Program;  List  of  Petitions  Received 

agency:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  imder  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  filing  of 
petitions  for  compensation  under  the 
Program,  the  United  States  CourTof 
Federal  Claims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program 
generally,  contact  the  Clerk,  United 
States  Court  of  Federal  Claims,  717 
Madison  Place,  N.W.,  Washington,  D.C. 
20005,  (202)  219-9657.  For  information 
on  HRSA's  role  in  the  Program,  contact 
the  Director,  National  Vaccine  Injiuy 
Compensation  Program,  5600  Fishers 
Lane,  Room  8A35,  Rockville,  MD  20857, 
(301) 443-6593. 
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SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specified 
childhood  vaccines.  Subtitle  2  of  title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa- 
10  ef  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The     - 
Secretary  has  delegated  her 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amount  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  from 
vaccines  described  in  the  Vaccine  Injury 
Table  (the  Table)  set  forth  at  section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  appHcable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-12(b){2),  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  partial  list  of 
petitions  received  by  HRSA  on  October 
10, 1996  through  December  30, 1996. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportimity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injury,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 


(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 
manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
vdthin  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (under  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Bureau  of 
Health  Professions,  5600  Fishers  Lane, 
Room  8-05.  Rockville,  MD  20857.  The 
Court's  caption  (Petitioner's  Name  v. 
Secretary  of  Health  and  Human 
Services)  and  the  docket  number 
assigned  to  the  petition  should  be  used 
as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  purposes  of  carrying  out  the 
Program. 

List  of  Petitioiu 

1.  Sarah  Jean  Busby  on  behalf  of  Payton 
Elizabeth  Helms,  Kennett,  Missouri. 
Court  of  Federal  Claims  Number  96- 
0628  V 

2.  Kimberly  Berg  on  behalf  of  Ryan  Berg, 
Deceased,  Salt  Lake  City.  Utah,  Court 
of  Federal  Claims  Niunber  96-0630  V 

3.  Alberta  Wagner  and  Derrick  Shaw  on 
behalf  of  Eric  N.  Shaw,  Kingstiee, 
South  Carolina,  Court  of  Federal 
Claims  Number  96-0638  V 

4.  Elizabeth  Watson,  Waldorf,  Maryland. 
Court  of  Federal  Claims  Number  9&- 
0639  V 

5.  Tina  and  Gene  Albert  Simpson  cm 
behalf  of  Gene  Albert  Simpson,  Jr., 
English,  Indiana,  Court  of  Federal 
Claims  Number  96-0643  V 

6.  Nicholas  Francis  DeLouis  on  behalf  of 
Amanda  Rachel  Ingebretson,  San 
Antonio,  Texas,  Court  of  Federal 
Qaims  Number  96-0655  V 

7.  Catherine  Colluro,  Woodmere,  New 
York,  Court  of  Federal  Claims  Number 
96-0662  V 

8.  Kathleen  Kurtzhall,  Glens  Falls,  New 
York,  Court  of  Federal  Claims  Number 
96-0669 V 

9.  Teary  Evaline  Gardner,  North  Fort 
Myers,  Florida.  Court  of  Federal 
Claims  Number  96-0679  V 


10.  Kristen  Matheny  on  behalf  of 
Kaitlyn  Rose  Matheny,  Woodford, 
Illinois.  Court  of  Federal  Claims 
Number  96-0722  V 

11.  Jane  and  Stephen  Miller  on  behalf  of 
Sarah  Miller,  Boulder,  Colorado, 
Court  of  Federal  Claims  Number  96- 
0727  V 

12.  Joanne  DeRobertis  on  behalf  of  Dean 
Wesley  DeRobertis,  Deceased,  West 
Chester.  Pennsylvania,  Court  of 
Federal  Claims  Number  96-0746  V 

13.  Michelle  Kelleher  on  behalf  of 
Jennifer  Dawn  Bieliauskaus,  Jersey 
City,  New  Jersey,  Court  of  Federal 
Claims  Number  96-0747  V 

14.  Michelle  Emmer-Gilbank  on  behalf 
of  Dakota  Emmer,  Deceased  Baraboo, 
Wisconsin,  Court  of  Federal  Claims 
Number  96-0761  V 

15.  Susan  and  Gaylen  Weil  on  behalf  of 
Anthony  Duane  Weil,  Shenandoah, 
Iowa,  Court  of  Federal  Claims  Number 
96-0762  V 

16.  Breggett  and  Terrence  Rideau  on 
behalf  of  Terrence  Carl  Rideau. 
Bedford,  Texas,  Coiul  of  Federal 
Claims  Number  96-0765  V 

17.  Angela  and  Aaron  Hill  on  behalf  of 
Arielle  Hill,  Jacksonville,  Florida, 
Court  of  Federal  Claims  Number  96- 
0783  V 

18.  Mary  Zwinn  on  behalf  of  Kaitlyn 
Zwinn,  LaGrange,  Illinois,  Court  of 
Federal  Claims  Niunber  96-0785  V 

19.  Angela  Ward  and  Duane  Booden  on 
behalf  of  Alysa  Booden,  Deceased, 
Andrews  Air  Force  Base,  Maryland. 
Court  of  Federal  Claims  Number  96- 
0789  V 

20.  Patricia  and  Michael  Sawinski  on 
behalf  of  Kaitlyn  Sawinski,  Mehtwe 
Park,  Illinois,  Court  of  Federal  Claims 
Number  96-0796  V 

21.  Carmen  Heller  on  behalf  of  Isaiah 
Jones,  Deceased,  Cuyahoga  Falls, 
Ohio,  Court  of  Federal  Claims 
Number  96-0797  V 

22.  Tawny  and  Robert  Buck  on  behalf  of 
Quincy  Mason  Buck,  Wrangell, 
Alaska,  Court  of  Federal  Qaims 
Number  96-0802  V 

23.  Chatie  Bantug  Cruz,  San  Diego, 
California,  Court  of  Federal  Claims 
Nxunber  96-0820  V. 

Dated:  January  30. 1997. 
Giro  V.  Sumaya, 

Administrator. 

(PR  Doc.  97-2867  Filed  2-4-97;  8:45  am] 
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Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Programs 

agency:  Indian  Health  Service,  HHS. 
action:  Standing  Notice  of  Availability 
of  Funds  for  Health  Professions 
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Preparatory,  Pregraduate  and  Indian 
Health  Professions  Scholarship 
Programs  for  Fiscal  Years  (FY)  1997, 
1998,  and  1999. 

SUMMARY:  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,578,200  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  FY  1997 
awards.  Similar  amounts  are  anticipated 
to  be  available  in  FY  1998  and  FY  1999. 
These  programs  are  authorized  by 
section  103  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA),  Pub.  L.  94- 
437,  as  amended  by  Pub.  L  100-713, 
and  by  Pub.  L,  102-573. 

The  Indian  Health  Scholarship 
(Professions),  authorized  by  section  104 
of  the  IHCIA,  Pub.  L.  94-437,  as 
amended  by  Pub.  L.  100-713,  and  by 
Pub.  L.  102-573,  has  approximately 
$7,475,645  available  for  FY  1997 
awards.  Similar  amounts  are  anticipated 
to  be  available  in  FY  1998  and  FY  1999. 

Scholarships  under  the  three 
programs  will  be  awarded  utilizing  the 
Notice  of  Grant  Award,  form  PHS- 


5152-1  (Rev.  7/92).  For  academic  year 
1997-1998, 1998-1999,  and  1999-2000, 
full-time  and  part-time  scholarships  will 
be  funded  for  each  of  the  three 
scholarship  programs. 

The  Indian  Health  Professions 
Preparatory  Scholarship  is  listed  as  No. 
93-123  in  the  Office  of  Management  and 
Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Indian  Health 
Professions  Pregraduate  Scholarship  is 
listed  as  No.  93.971,  and  the  Indian 
Health  Scholarship  (Professions)  is 
listed  as  No.  93.972  in  the  CFDA. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  Programs. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000,  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

DATES:  The  application  deadline  is  April 
1  of  each  year.  If  April  1  falls  on  the 
week-end,  the  application  will  be  due 
on  the  following  Monday.  Applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  by  the 
appropriate  Scholarship  Coordinator  on 
the  deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 

ADDRESSES:  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  IHS  856,  856-2  through 
856-8,  815,  816,  818,  and  F-01  through 
h-OA  (approved  under  OMB  No.  0917- 
0006,  expires  12/31/97). 


IHS  area  office  and  states/kxiaKty  served 


Aberdeen  Area  IHS:  Iowa,  Netiraska,  North  Da- 
kota. South  Dakota. 
Alaska  Area  Native  Health  Sennce:  Alaska 

Alxjquerque  Area  IHS:  Cokxado,  New  Mexico 

Bernidii  Area  IHS:  INinois,  Indena.  Michigan, 

Minnesota,  Wisconsin. 
Biiings  Area  IHS:  Montana.  Wyoming 

Calitemia  Area  IHS:  CaUtomia.  Hawaii 


NashvMe  Area  IHS:  Alabama,  Arkansas.  Con- 
nectKut.  Deiaware,  Florida.  Georgia,  Ken- 
tucky. Louisiarta.  Maine.  Maryland.  Massa- 
chusetts. Mississippi.  District  of  Columbia. 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina.  Ohio.  Pennsylvania.  Rhode 
Island,  South  Carolina.  Tennessee.  Vermont, 
Virginia,  West  Virginia. 

Navajo  Area  IHS:  Arizona.  New  Mexk»,  Utah  .. 

Oklahoma  City  Area  IHS:  Kansas.  Missouri, 

OMahoma. 
Ptwsenix  Area  IHS:  Arizona,  Nevada,  Utah 

Portland  Area  IHS:  Idaho,  Oregon.  Washington 

Tucson  Area  IHS:  Arizona,  Texas „ 


SctK>larship  coordkiator/address 


Ms.  Connte  Maine,  Scholarship  Coordinator,  IHS  Aberdeen  Area,  Federal  BuikSng,  1 15  4th  Av- 
enue. SE..  Aberdeen,  SD  57401.  Tele:  605-226-7553. 
Ms.  Rose  Jenje.  Scholarship  Coordinator.  IHS  Alaska  Area.  250  Gambell  Street  Anchorage, 

Alaska  99501,  Tele:  907-257-1307. 
Ms.  Alvina  Waseta.  Scholarship  Coordinator,  IHS  Albuquerque  Area.  505  Marquette.  NW., 

Suite  1502,  Albuquerque,  NM  87102,  Tele:  505-248-5405. 
Ms.  Bart>ara  Fairt>anks,  Scholarship  Coordinator,  IHS  Benrwdji  Area.  214  Federal  Buikling, 

Bemidji,  MN  56601.  Tele:  218-759-3415. 
Mr.  Sandy  Macdonakl.  Scholarship  Coordinator.  IHS  Billings  Area.  P.O.  Box  2143.  2900  4th 

Avenue,  North,  Billings.  MT  59103-6601,  Tele:  406-247-7210. 
Ms.  Gail  M.  Taylor.  Scholarship  Coordinator,  IHS  California  Area,  1825  Bel  Street— Suite  200, 

Sacramento,  CA  95825-4202,  Tele:  916-566-7001. 
Mr.  Steven  HoMer,  Scholarship  Coordinator,  IHS  Nashville  Area,  711  Stewarts  Ferry  Pike, 

Nashville.  TN  37214-2634,  Tele:  615-736-2431. 


Ms.  Rosalinda  Allison,  Scholarship  Coordinator,  IHS  Navajo  Area,  P.O.  Box  9020,  Window 
Rock,  AZ  86515,  Tele:  520-871-1358. 

Ms.  Barbara  Roy.  Scholarship  Coordinator.  IHS  Oklahoma  City  Area.  3625  NW..  56th  Street, 
Five  Corporate  Plaza,  Oklahoma  City,  OK  73102-3477,  Tele:  405-951-3939. 

Mr.  Eric  LaRose,  Scholarship  Coordinator,  IHS  Phoenix  Area,  3738  N.  16th  Street— Suite  A, 
Phoenix.  AZ  85016-5981,  Tele:  602-640-2066. 

Ms.  Darlene  Marcellay,  Scholarship  Coordinator,  IHS  Portland  Area,  1220  SW  3rd  Street,  Rm. 
315,  Portland,  OR  97204-2892.  Tele:  503-326-2-2019. 

Mr.  CecS  Escalante,  Scholarship  Coordinator,  IHS  Tucson  Area,  7900  S.J.  Stock  Road,  Tuc- 
son, AZ  85746.  Tele:  520-295-2478. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  appUcation  inquiries  to 
the  appropriate  Lidian  Health  Service 
Area  Scholarship  Coordinator.  Other 
programmatic  inquiries  may  be 
addressed  to  Ms.  Patricia  Lee-McCoy. 
Chief,  Scholarship  Branch,  Indian 


Health  Service,  Twinbrook  Metro  Plaza, 
Suite  100, 12300  Twinbrook  Parkway, 
Rockville,  Maryland,  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll  free 
number.)  For  grants  information,  contact 
Ms.  Margaret  Griffiths,  Acting  Grants 
Scholarship  Coordinator,  Grants 


Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 
Indian  Health  Service,  Room  100, 12300 
Twinbrook  Parkway,  Rockville, 
Maryland.  20852;  Telephone  301-443- 
0243.  (This  is  not  a  toll-free  number.) 
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SUPPl^MENTARY  mFOnMATKM:  The 
Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Grant  Programs 
are  authorized  by  section  103  of  the 
mCIA,  Pub.  L.  94-437,  as  amended  by 
Pub.  L.  96-537,  Indian  Health  Care 
Amendments  of  1980;  Pub.  L.  100-713, 
Indian  Health  Care  Amendments  of 
1988;  and  Pub.  L  102-573,  Indian 
Health  Care  Amendments  of  1992. 

The  Indian  Health  Professions 
Scholarship  Grant  Program,  formerly 
authorized  by  section  3381  of  Public 
Health  Service  Act  (42  U.S.C.  254r),  is 
now  authorized  by  section  104  of  the 
IHCIA,  as  amended  by  the  Indian  Health 
Care  Amendments  of  1988,  Pub.  L.  100- 
713,  Pub.  L.  102-573,  Indian  Health 
Care  Amendments  of  1992. 

A.  General  Program  Purpose 

These  grant  programs  are  intended  to 
encourage  American  Indians  and  Alaska 
Natives  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
health  professions  to  serve  Indians. 

B.  Eligibility  Requirements 

1.  the  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  IHCIA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  in  a  compensatory,  pre- 
professional  general  education  course  or 
ciirriculum.  Support  is  limited  to  2 
years  for  full-time  students  and  the  part- 
time  equivalent  of  2  years  not  to  exceed 
4  years  for  part-time  students. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
American  Indians  or  Alaska  Natives 
who  meet  the  criteria  in  section  4(c)  of 
the  DiQA,  as  amended,  who  have 
successfully  completed  high  school 
education  or  high  school  equivalency 
and  who  have  been  accepted  for 
enrollment  or  are  enrolled  in  an 
accredited  pregraduate  program  leading 
to  a  baccalaureate  degree  in  pre- 
medicine  or  pre-dentistry.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  by  part-time 
students. 

3.  The  Indian  Health  Scholarship 
(Professions)  may  be  awarded  only  to  an 
individual  who  is  a  member  of  a 
federally  recognized  tribe  as  provided 
by  section  104,  4(c),  and  4(d]  of  the 
IHCIA.  Membership  in  a  tribe 
recognized  only  by  a  state  does  not  meet 
this  statutory  requirement.  To  receive  an 
Indian  Health  Sdiolarship  (Professions) 
an  otherwise  eligible  individual  must  be 
enrolled  in  an  appropriately  accredited 


school  and  pursuing  a  course  of  study 
in  a  health  profession  as  defined  by 
section  4(n)  of  the  IHCIA.  Support  is 
limited  to  4  years  for  full-time  students 
and  the  part-time  equivalent  of  4  years 
not  to  exceed  8  years  for  part-time 
students. 

Awards  for  the  Indian  Health 
Scholarships  (Professions)  will  be  made 
in  accordance  with  42  CFR  36.330. 
Recipients  shall  inciu*  a  service 
obligation  prescribed  under  section 
338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  which  shall  be  met  by 
service: 

(1)  in  the  Indian  Health  Service; 

(2)  in  a  program  conducted  under  a 
contract  or  compact  entered  into  under 
the  Indian  Self-Determination  Act; 

(3)  in  a  program  assisted  under  title  V 
of  the  Indian  Health  Care  Improvement 
Act  (Pub.  L.  94-437)  and  its 
amendments;  and 

(4)  in  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
niunber  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service. 

Pursuant  to  the  Indian  Health 
Amendments  of  1992  (Pub.  L.  104-313), 
a  recipient  of  an  Indian  Health 
Professions  Scholarship  may,  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  338c  of  the  PubUc  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (l)-(4) 
above  that: 

(i)  is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  emolled; 
or 

(ii)  serves  the  tribe  in  which  the  - 
recipient  is  emolled. 

In  summary,  all  recipients  of  the 
Indian  Health  Scholarship  (Professions) 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director, 
MS,  consistent  with  IHCIA,  Pub.  L.  94- 
437,  as  amended  by  Pub.  L  100-713, 
and  Pub.  L.  102-573. 

C  Fuad  Availability 

Both  part-time  and  full-time 
scholarship  awards  will  be  made  in 
accordance  with  regulations  at  42  CFR 
Part  36.320,  incorporated  in  the 
application  materials,  for  the  Health 
F^fessions  Preparatory  Scholarship 
Program  for  Indians  and  42  CFR  Part 
36.370,  incorporated  in  the  application 
materials,  for  the  Health  Professions 
Pregraduate  Scholarship  Program  for 
Indians.  Approximately  238  awards,  100 


of  which  are  continuing,  will  be  made 
imder  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Programs  for  Indians  in 
each  fiscal  year  covered  by  this  standing 
announcement.  The  awards  are  for  10 
months  in  duration  and  the  average 
award  to  a  full-time  student  is 
approximately  $15,000.  In  FY  1997, 
approximately  $1,500,000  is  available 
for  continuation  awards  and 
approximately  $2,078,200  is  available 
for  new  awards.  Pending  the  availability 
of  funds,  similar  amounts  are 
anticipated  to  be  available  in  FY  1998 
and  FY  1999. 

Approximately  393  awards,  179  of 
which  are  continuing,  will  be  made 
under  the  Indian  Health  Scholarship 
(Professions)  Program  in  each  of  the 
fiscal  years  covered  by  this 
announcement.  Awards  will  be  made  to 
both  full-time  and  part-time  students. 
The  awards  are  for  12  months  in 
duration  and  the  average  award  to  a  full- 
time  student  is  for  approximately 
$19,000.  In  FY  1997.  approximately 
$3,401,000  is  available  for  continuation 
awards,  and  $4,074,645  is  available  for 
new  awards.  Pending  availability  of 
funds,  a  similar  amount  is  anticipated 
for  FY  1998  and  FY  1999. 

No  more  than  20%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  college/imiversity.  E>ocumentation 
must  be  received  from  part-time 
applicants  that  their  school  and  course 
curriculum  allows  less  than  full-time 
status. 

D.  Criteria  for  Evaluation 

Applications  will  be  evaluated  against 
the  following  criteria: 

1.  Needs  of  the  IHS.  Applicants  are 
considered  for  scholarship  awards  based 
on  their  desired  career  goals  and  how 
these  goals  relate  to  current  Indian 
health  manpower  needs.  Applications 
for  each  health  career  category  are 
reviewed  and  ranked  separately. 

2.  Academic  Performance.  Applicants 
are  rated  according  to  their  academic 
performance  as  evidenced  by  transcripts 
and  faculty  evaluations.  In  cases  where 
a  particular  appUcant's  school  has  a 
policy  not  to  rank  students 
academically,  faculty  members  are 
asked  to  provide  a  personal  judgment  of 
the  appUcant's  achievement.  Health 
Professions  appUcants  with  a 
cimiulative  GPA  below  2.0  are  not 
eligible  to  apply- 

3.  Faculty/Employer 
Recommendations.  Applicants  are  rated 
according  to  evaluations  by  faculty 
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members  and  ouient  and/or  fonner 
employers  regarding  the  applicant's 
potential  in  the  chosen  hralth  related 
professions. 

4.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals. 
Applicants  must  provide  a  brief  written 
explanation  of  reasons  for  asking  for  the 
scholarship  and  of  career  goals.  The 
applicant's  narrative  will  be  judged  on 
how  well  it  is  written  and  content. 

5.  AppUcants  who  are  closest  to 
graduation  or  completion  are  awarded 
first.  For  example,  senior  and  jimior 
applicants  under  the  Health  Pix>fessions 
Pregraduate  Scholarship  receive  funding 
before  the  freshmen  and  sophomores. 

E.  Priority  Categories 

Regulations  at  42  CFR  Part  36.304 
provide  that  the  IHS  shall,  from  time  to 
time,  publish  a  list  of  health  professions 
eligible  for  consideration  for  the  award 
of  Indian  Health  Professions  Preparatory 
and  Pregraduate  Scholarship  and  Indian 
Health  Scholarships  (Professions). 
Section  104(b)(1)  of  the  IHCIA,  as 
amended  by  the  Indian  Health  Care 
Amendment  of  1988.  Pub.  L.  100-713, 
authorizes  the  IHS  to  determine  specific 
health  professions  for  which  Indian 
Health  Scholarships  will  be  awarded. 
The  list  of  priority  health  professions 
that  follow,  by  scholarship  program,  are 
based  upon  the  needs  of  the  IHS,  as  well 
as  upon  the  needs  of  the  American 
Indians  and  Alaska  Natives,  for 
additional  service  by  specific  health 
profisssion. 

1.  Health  Fivfessions  Preparatory 
Scholarship  Scholarships.  (Below  is  the 
list  of  disciplines  to  be  supported  and 
priority  is  based  on  academic  level) 

A.  Pre-Accounting. 

B.  Pre-Dietetics. 

C.  Pre-Medical  Technology. 

D.  Pre-NuTsing. 

E.  Pre-Pharmacy. 

F.  ?re-Physical  Therapy. 

G.  Pre-Sodal  Work  (Jr  and  Sr 
undergraduate  Years). 

2.  Health  Professions  Pregraduate 
Scholarships.  (Below  is  the  list  of 
disciplines  to  be  supported  and  priority 
is  based  on  academic  level:  Senior, 
Junior,  Sophomore,  Fre^unan) 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Scholarships 
(Professions).  (Below  is  a  list  of 
disciplines  to  be  supported  and  priority 


is  based  on  academic  level,  unless 
specified:  Graduate,  Senior,  Junior, 
Sophomore,  Freshman) 

A.  Accoimting. 

B.  Associate  Degree  Nurse. 

C.  Chemical  Dependency  Counseling. 

D.  Counseling  Psychology:  Ph.D.  only. 

E.  Computer  Science:  B.S. 

F.  Dentistry. 

G.  Dietician:  B.S. 

H.  Health  Education:  Masters  level 
only. 

I.  Health  Records:  A.R.T.  and  RJtT. 

J.  Medical  Technology:  B.S.   • 

K.  Medical  Social  Work:  Masters  level 
only. 

L.  Medicine:  Allopathic  and 
Osteopathic. 

M.  Niu-se  Practitioner:  R.N.A.  and 
F.N.P. 

N.  Nurse  Midwife:  C.N.M. 

O.  Nurse:  B.S.* 

P.  Nurse:  M.S.* 

(Priority  consideration  will  be  given  to 
Registered  Nurses  employed  by  the  Indian 
Health  Service;  in  a  program  assisted  under 
a  contract  entered  into  under  the  Indian  Self- 
Determination  Act;  or  in  a  program  assisted 
under  Title  V  of  the  Indian  Health  Care 
Improvement  Act.) 

Q.  Optometry. 

R.  Para-Optometric. 

S.  Pharmacy:  B.S. 

T.  Physician  Assistant:  B.S.  ' 

U.  Physical  Therapy. 

V.  Podiatry:  D.P.M. 

W.  Public  Health:  M.P.H.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health  in 
specialty  areas  such  as  Dietetics  and 
Coimn unity  Development  in  health). 

X.  Public  Health  Nutrition:  Masters 
level  only. 

Y.  Radiologic  Technology:  Certificate, 
Associate,  and  B.S. 

Z.  Respiratory  Therapy:  Associate. 

AA.  Sonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  effective  for  the 
applicants  for  the  three  academic  years 
covered  by  this  standing  announcement. 
These  priorities  will  remain  in  effect 
until  superseded. 

Dated:  January  29. 1997. 
MiduelH.Tni)illo, 
Assistant  Surgeon  General,  Director. 
(PR  Doc.  97-2817  Filed  2-4-97;  8:45  am] 
MLLMQ  COM  4|M-1«-M 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  information  Collection 
Activities:  Propossd  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  pubhc  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  the  SAMHSA  Reports 
Clearance  Officer  on-(301)  443-8005. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  uf  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  (PAIMI) 
Annual  Program  Performance  Report — 
Revision— The  PAIMI  Act  (P.L.  99-319) 
authorized  funds  to  support  activities 
on  behalf  of  individuals  with  mental 
illness.  Recipients  of  this  formula  grant 
program  are  required  by  law  to  annually 
report  their  activities  and 
accomplishments  to  include  the  niunber 
of  individuals  served,  types  of  facilities 
involved,  types  of  activities  undertaken 
and  accomplishments  resulting  &x>m 
such  activities.  This  summary  must  also 
include  a  separate  report  prepared  by 
the  PAIMI  Advisory  Coimcil  descriptive 
of  its  activities  and  assessment  of  the 
operations  of  the  protection  and 
advocacy  system.  The  annual  burden 
estimate  is  as  follows: 


Annual  Program  Perlormance  Report 
Activibes  and  accomptishments  . 
Performance  outcomes 


Number  of 
respondents 


56 


Number  of 
responses 
per  re- 
spondent 


1 


Hours  per 
response 


43 

(35) 

(3) 


Total  hour 
burden 


2.408 

(1.960) 

(168) 


fiAAR 
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Expense  report 

Budget 

Priority  Statement ... 
Advisory  Council  Report 

Total 


Number  of 
respondents 


56 


Number  of 
responses 
per  re- 
spondent 


Hours  per 
response 


(2) 
(2) 
(1) 
10 


Total  hour 
burden 


(112) 

(112) 

(56) 

560 


2,966 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

E>ated:  January  30, 1997. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
(FR  Doc.  97-2798  Filed  2-4-97;  8:45  am] 
HLUNG  CODE  41t2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-3569-N-03] 

Notice  Of  Proposed  Information 
Collection  for  Public  Comments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  April  7, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  conmients  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 


Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Room  4238,  Washington,  D.C.  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128,  for  copies  of  the 
proposed  forms  and  oUier  available 
docimients.  (This  is  not  a  toll-free 
number.) 

SUPKEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
tediniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  Usts  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Agency  Project  Proposal. 


OMB  Control  Number:  2577-0033. 

Description  of  the  need  for  the 
information  and  proposed  use:  PubUc 
Housing  Agencies  (PHAs)  and  on 
occasion,  local  officials,  turnkey 
developers  and  private  ov«mers  will 
complete  HUD-prescribed  forms  to 
provide  information  on  projects  which 
will  be  developed  pursuant  to  HUD 
regulations  24  CFR  part  941.  The 
information  vdll  provide  HUD  with 
sufficient  information  to  enable  a 
determination  that  funds  should  or 
should  not  be  reserved  or  a  contractual 
commitment  made  for  project 
development. 

Form  Numbers:  HUD-51971-I,  HUD- 
52482.  HUD-52483-A,  HUD-52485, 
HUD-52651-A. 

Members  of  affected  public:  State  or 
Local  Government,  business  or  other  for 
profit. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  334  respondents, 
one-time  responses,  three  hour  average 
per  response,  4,635  total  reporting 
burden  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995. 44  U.S.C.  Chapter 
35,  as  amended. 

Dated:  January  28, 1997. 

Midiael  B.  Jank, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
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Offer  of  Sale  of 
Real  Property 


U.S.  0«p«tiMfit  of  Housing 
and  Urban  Davolopnwnl 

Office  of  Pubec  and  Indian  Housing 


CMS  Approval  No.  2S77-0Q33  (Exp.  »3(V96) 


PlMeri»or«n0awrdMtorMBCoMcaano(intarmaaoniBMlmalMJto«vmMl.5hoursp«rre8p^ 

dM  wuroM  g«h«ing  and  mrimMng  n«  dati  fiMdwl.  artd  compMng  antfravtaNing  •«•  oot^^ 

or  arv  otw  aipM  of  N*  colMion  or  Mormalkm.  including  suggMtara  tor  reducing  M«  burdMV  to  »^ 

(29774033).  one*  or  IntoimalanTacrwwtogy.  U.S.  Oopartowii  or  Houstog  and  Urban  DavetopinwK  Washington,  D.C.2M  This  ^ancy  may  not  ooltoct  this 

intorini>orvandyouar>norraqulradtocomptotoWttorm.unl— sidhptoysacurrorilyvaidOMBconlrolnumbar. 

Do  not  MHO  omo  fOfW  to  Itioi 


^""T^'^''**^**?!*'**^**  <»«»*'<y'^«P»<t*c>wuM"gproiactpur8uanttoHUOragulabon«24CFR»«l.  ThointonnaaanwIbsusadtopravideHUDwiti 
ai^lctomintannalentoanabtoartotorwlnaitoritiattondsahouldorihouldnotbafeaarwdoracontraclualconiinitownrmada.  This  information  colecbon  is  mandated 
punuanltothoU.S.  Hauait«gAelom7.   Ihaintennalianrequasteddoasnotlendllnlftoconidanti^. 


I.  In  consideration  of  the  sum  of  S 


other  valiGMe  consideration  herein  called  "option  price, 
receipt  whereof  is  hereby  acknowledged,  the  undersigned  (hercia- 
after  called  the  "seUer").  being  the  owner  of  ttie  property  de- 
scribed below,  hereby  offers  and  agrees  to  sell  and  convey  the 
property  to  die 


(hereinafter  called  the  "Public  Housing  Agency"  (PHA)  or  its 
:<5signee  or  nominee  for  the  sum  ofS . 

In  die  event  that  a  Purchase  Agreement  (form  HUD-S1971-II)  is 
executed  but  closing  cannot  be  consummated  for  the  reasons  st^ed 
in  7  dgraph  3  or  S  of  the  Purchase  Agreement,  the  seller  her^y 
agrees  thai  the  option  price  or  portion  thereof  shall  be  returned  to 
(he  PHA  as  provided  in  the  Purchase  Agreement 

1  The  property  is  located  in  (city  or  town  and  county) 


in  the  State  of 

and  the  property  is  described  as  follows  (ioclMde  street  address  or 
otker  specific  locatioB,  attack  list  of  aay  reater  occapaats  by 
■aae,  address,  aid  oaaber  of  persons  in  bousekold,  and 
idcatiry  aay  exceptioas  to  tke  offer): 


lliis  offer  shall  be  irrevocable  for  a  period  of ^. 

(insert  at  least  9t  days)  ftom  die  date  hereof  and  shall  remain 


.days 


inforce  thereafter  until  terminaied  by  the  seDer  by  giving  30  days 
prior  written  notice  to  the  PHA  of  such  termination.  Until  the  offier 
is  terminaied.  the  PHA  or  its  designee  shall  have  die  right  to 
enersaid  property  Cor  the  papose  of  appraisal,  survey  and  inspectiort 


aid      4.  The  PHA  shall  evidence  acceptance  of  this  offer  by  executing  at 

the  least  diree  copies  of  form  HUD-S 197 1-n.  Purchase  Agreement,  a 

copy  of  which  is  attached  as  an  exhibit,  and  by  mailing  at  least  two 

executed  copies  to  die  seller  at  the  address  ^wcified  below  so  that 

die  seller  may  execute  bodi  copies  and  return  one  to  the  PHA. 

5.  Uponclosing.  die  seller  shall:  (a)  convey  (sobjcct  to  any  excep- 
tioQsspecificaly  set  forth  is  paragrspb  2  hereof  and  lieasfor 
cnrrcat  taxes  and  assessBeats)  to  die  PHA  or  its  designee  or 
nominee  by  general  warranty  deed  a  good  and  marketable  fee- 
simple  tide  thereto,  togedwr  with  aD  improvements,  heredita- 
ments, and  appurtenances  thereunto  bekxiging,  free  and  clear  of  all 
hens,  easements,  restrictions,  delinquent  taxes  and  assessments, 
leases  and  encu-^brances  of  any  kind,  existing  or  inchoate,  with 
proper  release  of  dower,  curtsy,  and  waiver  of  homestead  rights,  if 
any.  together  widi  all  of  the  seller's  rights,  title,  and  interest  in  and 
to  any  streets  or  alleys  adjoining  or  abutting  diereon;  (b)  provide 
documentary  evidence  that  die  zoning  permits  the  PHA's  proposed 
use  of  the  property,  and  (c)  deliver  possession  to  die  PHA  which 
shall  be  reqwnsiUe  for  relocation  of  any  renter  occtqiants  in 
accordance  widi  die  provisions  of  the  Uniform  Relocation  Assis- 
tance and  Real  Property  Acquisition  Policies  Act  of  1970.  as 
amended  (URA). 

6.  Loss  or  damage  to  die  property  by  any  cause  dudl  be  at  die  risk  of 
die  seller  until  tide  has  been  conveyed  to  die  PHA. 

7.  The  seUer  agrees,  so  tong  as  diis  offer  remains  in  effect,  not  to  sell, 
mortgage,  encumber,  or  otherwise  (iispose  of  die  property  or  any 
part  diereof,  or  interest  therein,  except  to  die  PHA. 

8.  This  offier  is  made  voluntarily.  The  PHA  will  not  use  its  power  of 
eminent  domain  to  acquire  this  property  if  die  seller  and  die  PHA 
are  unable  to  readi  an  amicable  agreement  as  to  the  purchase  price. 
The  PHA  will  infonn  die  seller  of  die  amoimt  it  believes  is  die  6ur 
market  vahie  of  die  property.  If  dutt  amount  is  less  dan  die  proposed 
sale  price  in  paragraph  1  of  diis  Offer  of  Sale.die  seller  may 
withdraw  the  offer  andretum  die  option  price  to  die  PHA.  The  seller 
understands  diat  die  seller  is  not  and  will  not  be  eligible  to  receive 
reiocauon  assistance  under  die  URA  implementing  regulations  at 
49  CFR  Part  24.  or  HUD  program  r^ubtions.  This  offer  shaU  be 
binding  upon  die  seller  and  die  seller'sheirs.  executors,  adminisiia- 
tors,  successors,  and  assignees. 


StvarsMlaa  HUO-S1971  (1/81) 
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Purchase  Agreement 


U^.  Dtpmtnm*  of  Housing 
atid  UrtMn  Dovotopmont 

ONico  of  Public  and  Indian  Housing 


OMBApprowtNo.  2577-0033  (Exp.  MIMS) 


WJIc  RepoitmflBurdw  to  Ihs  »l^ 


1.  The 


3. 


(hereinafter  called  the  "Public  Housing  Agency"  (PHA)  agrees 

topurchase.and 

(hereinafter  called  the  "seller")  agrees  to  sell,  the  propeny 
described  in  paragraph  2  of  the  attached  Offer  of  Sale  of  Real 
Property  (form  HUD-51971-I.  executed  by  the  seller  on 

(dateXhereinafter  called  the  "Offer  of  Sale"), 

for  the  sum  of  $ The  Dqnitnient  of 

Housing  and  Urban  Development  (hereafter  called  "HUD")  has, 
on  the  basis  of  its  appraisal,  determined  the  fair  market  value  of 

the  property  to  be  $ nfthefeirmarket 

value  of  the  property  is  greater  than  the  price  specified  in 
paragraph  1  of  the  Offer  of  Sale,  the  seller  may  withdraw  its  offer 
of  sale.  If  the  seller  withdraws  the  offer  of  sale,  the  option  price 
shall  be  retunied  to  the  PHA).  The  Purchase  Agreement  incor- 
porates all  conditions  stated  in  the  OffCT  of  Sale. 

The  PHA  shall  specify  the  place  and  time  of  closing,  which  shall 
not  be  more  than  90  days  after  tiie  date  of  seller's  execution  of  this 
Purchase  Agreement  or  such  later  date  as  may  be  acceptable  to 
seller,  however,  if  additi^mal  time  is  needed  for  required  zoning 
changes,  the  dccing  date  shall  be  extended  for  m  additional  90 
days  or  such  additional  time  as  nuty  be  acceptable  to  seller. 

Upon  closing,  die  seller  shall  deliver  title  tt)  the  property  in 
compliance  with  paragraph  5  of  the  Offer  of  Sale.  If  there  are 
defects  in  the  title  which  can  be  remedied  by  legal  action  within 
areasonable  lime  as  agreed  to  by  the  seller  and  the  PHA.  the  seller 
shall  take  such  action  promptly  at  the  seller's  own  expense  and  the 
date  for  closing  shall  be  extended  for  such  period  of  time.  If  there 
be  defects  in  title  which  cannot  be  or  are  not  remedied  within  such 
time,  this  Purchase  Agreement  shall  be  terminated,  die  seller 
shall  return  the  option  price  to  the  PHA  and  bodi  parties  shall  be 
released  from  all  liability  for  damages  by  reason  of  any  defect  in  title. 


Prior  to  closing,  the  site  must  be  determined  to  meet  die  require- 
ments^of  HUD.  The  seller  grants  permission  to  the  PHA  or  its 
designee  to  enter  S2id  property  for  the  purpose  of  conducting  the 
foUowing  studies  or  tests  which  must  be  completed  to  make  die 
determination,  prior  to  closing,  that  the  property  meets  HUD 
requirements: 


5.  In  the  everu  that  title  is  in  compliance  with  paragraph  5  of  the 
Offer  of  Sale,  but  closing  cannot  be  consummated  because  die 
studies  or  tests  result  m  adetermination  dial  the  site  does  not  meet 
HUD  requirements,  or  any  required  zoning  changes  have  not 
been  obtained,  one-half  of  die  option  price  as  provided  in 
paragraph  1  of  die  Offer  of  Sale  shall  be  returned  to  the  PHA. 

6.  Allexpensesofexaminatianof  title,  transfer  tax.  and  of  prepa- 
ration and  recording  die  Deed  shall  be  paid  by  die  PHA.  Payment 
of  die  above-stated  purchase  price  shall  be  nvMle  upon  transfer  of 
tide  to  die  PHA. 

7.  Current  taxes  shall  be  prorated  as  of  die  time  of  closing.  Any 
outstanding  special  assessments  or  future  installments  dtereon. 
remaining  unpaid  against  die  property  shall  be  paid  in  fiill  at  time 
of  ckising  by  the  seller. 


Cartiflcatlon:  We  hereby  certify  that  to  the  best  of  our  knowledge  and  belief  no  merrtier.  officer,  or  employee  of  the  PHA  no  off  icial  at  the  locaNty 
(city,  county,  etc.)  and  no  member  of  the  locaHt/s  governing  body  has  any  interest,  direct  or  inefirect,  in  this  Purchase  Agreement  or  in  any  proceeds 
or  benefits  arising  therefrom 

I  hereby  certify  that  ail  the  information  stated  herein,  as  well  as  any  informaion  providid  in  the  accompaniment  herewith,  is  true  and  accurate. 
Warning:  HUD  wB  prosecute  false  dalms  and  statements.  Conviction  may  result  in  criminal  andtar  dvl  penalties.  (1 8  U.S.C  1001  1010  1012-  31  U  S  C  3729  3802) 
PHAExMuHon  ~ ' ' 


Signaura 


Tito  (X  PHA  ONcM 


PHAAddrau 


\Mtn«s 


Notary 


Suparsades  HUO-51971  (1/81) 
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Fom  HUO^I  971 -I.  Offer  of  Sale  of  Real  Property 
Fonii  HUD-51971-l,  Purchase  Agreement 

1.  l*iirposc:  A  Public  Housing  Agency  (PHA)  is  responsible  for 
selecting  asite  or  propeny  for  its  proposed  public  housing  project 
under  the  conventional  and  acquisition  methods.  As  staled  in  the 
form  HUD-5 197 1  -I.  Offer  of  Sale  of  Real  Propcarty  (OfTer  of 
Sale),  the  offer  is  voluntary  and  the  PHA  will  not  use  its  power 
of  eminent  domain  to  acquire  the  propeity  if  the  seller  and  the 
PHA  are  unable  to  reach  an  amicable  agreement  on  the  purchase 
price.  Paragraph  1  of  the  Purchase  Agreement  indicates  the 
amount  HUD  believes  is  the  fair  market  value  of  the  property.  As 
a  consequence  of  these  disclosures,  the  purchase  is  not  subject  to 
any  of  the  policies  of  Title  III  ( Uniform  Real  Property  Policy)  of 
the  Uniform  Relocation  Assistance  and  Real  Propeity  Acquis!'' 
tion  Policies  Act  of  1 970.  as  amended  (URA)  and  the  seller  is  not 
eligible  for  relocation  assistance.  Renter-occupants  of  the  prop- 
erty are,  however,  eligible  for  relocation  assistance  loider  Title 
n  (Uniform  Relocation  Assistance)  of  the  URA.  All  documen- 
tation evidencing  the  voluntary  nature  of  the  transaction,  e.g., 
invitation,  newspaper  and  other  listings,  etc..  must  be  retained 
by  the  PHA.  The  form  HUr)-51971-Il.  Purchase  Agreement,  is 
to  be  used  by  die  PHA  to  indicate  the  amoum  which  die  PHA  is 
authorized  lo  pay  to  purchase  the  site  or  propeny  and  to  identify 
any  studies  or  tests  required  to  determine  if  the  site  or  property 
meets  HUD  requirements. 

2.  Prepared  By:  The  form  HUD-5 1971-1.  Offer  of  Sale,  is  com- 
pleted  by  a  prospective  selter.  The  form  HUD-51971-n.  Pur- 
chase Agreement,  is  prepared  by  the  PHA  and  executed  by  both 
die  PHA  and  the  seller .  Adaptations  required  by  state  or  local  law 
maybemadetofofmsHUD-St971-landHUD-S1971-Uwithdie 
approval  of  die  HUD  Office  Counsel. 

3.  Nunben  At  least  duee  executed  copies  of  die  form  HUD- 
51971-1,  Offer  of  Sale,  and  form  HUD-51971-II.  Purchase 
AgreemenL 

4.  Diitribatioo:AsanattachmenttoitsPHAproposal.aPHAshaIl 
submit  one  copy  of  die  form  HUD-5 197 1 -1  to  the  HUD  Office  for 
each  site  or  property  comprising  a  public  housing  project  to  be 
developed  under  die  conventional  or  the  acquisition  mediods. 
One  copy  of  die  forms  HUD-51971-I  and  51971-0  shall  be  an 
attachment  to  the  PHA's  submission  of  the  site  acquisition 
documents.  If  diere  are  renter  occupants  on  the  site,  and  if  delays 
in  closing  beyond  30  days  of  PHA  execution  of  die  Pun:h»e 
Agreement  arc  anticipated  (due  to  zoaieg  changes,  site  stwiics, 
HUD  OfTice  approvals,  ete.).  die  PHA  should  submit,  widi  its 
PHA  Proposal,  a  request  for  HUD  Office  approval  of  an  appro- 
priate specified  extension  of  time  for  providing  die  required 
relocation  notices. 


5.  PHA  bstractioiis  Conceming  Preparatioa: 

A.    Form  HUD-51971.I,  Offer  of  Sale  of  Real  Property 

Paragraph  1.  In  the  fast  space  state  the  dollar  amount  of  the 
consideration.  In  the  second  space  state  the  legal  name  of  dw 
PHA.  In  the  diird  space  state  the  seller's  asking  price  for  die 
property  described  in  paragraph  2. 

Paragraph  2.  In  die  first  space  idendfy  die  city  or  town  and 
county  or  equivalent  polidcal  subdivision  in  which  die  propeny 
is  located.  In  the  second  ^nce  identify  the  State  (or  equivaleet) 
in  which  die  propeity  is  located.  Describe  die  property  in  die 
large  space,  beginning  widi  die  street  address  or  odier  specific 
locatiorL  Also  in  diis  ^ace  identify  any  excq)tions  to  die  offer 
and  list  any  renter  occupants  by  name,  address,  and  number  of 
persons  in  the  household.  Use  a  continuabon  page  if  required. 

Paragraph  3.  Insen  a  time  period  of  at  least  90  days  taking  into 
consideration  time  necessary  for  any  anticipated  special  require- 
ments such  as  site  studies  or  zoning  changes. 

Signature  Area.  The  seller's  signature  and  typed  name,  date  and 
address  should  be  included  in  this  area  with  die  signatures  of  two 
witnesses  who  have  seen  die  seller  sign.  Space  is  also  provided 
for  notarization  or  acknowledgement  if  required  by  local  law. 

B.  Fonn  HUD-5197MI,  Parchase  Agrecnent 

Paragraph!.  In  die  first  space  state  dte  legal  name  of  die  PHA. 
In  die  second  space  state  the  name  of  die  seller.  In  the  diiid  space 
state  die  date  die  seller  signed  die  Offer  of  Sale  (form  HUD- 
51971-1)  and  attach  a  copy  of  die  Offer  of  Sale  to  die  Purchase 
Agreement  In  the  fourth  spact  insen  the  amount  authorized  by 
die  HUD  Office  as  die  purchase  price.  In  die  fifth  q»ce  indicate 
die  amountdeteimined  to  be  die  fairmaiket  value  of  the  property 
by  HUD.  If  die  proposed  sale  price  in  paiagn^h  1  of  die  Offer 
of  Sale  of  Real  Property  (HUD-SI971-D  is  less  dian  die  HUD 
determined  fair  market  value,  die  seller  may  wididraw  die  Offier 
of  Sale  and  return  the  option  price  to  die  PHA. 

Paragr^h  4.  In  the  space  provided  identify  any  studies  or  tests 
required  to  be  completed  prior  to  closing  to  make  die  deteimi- 
nadon  duu  die  property  meets  HUD  requirements. 

Paragra|rti7.  The  second  provision,  dial  die  seller  pay  any  out- 
standing assessments,  is  based  on  die  assumption  that  die  value 
of  any  improvements  fw  which  the  assessment  is  made  has  been 
included  in  die  HUD-approved  purchase  price  of  die  propeny. 

Signature  Area.  The  fust  signature  is  diat  of  die  audiorized  PHA 
official  and  signifies  die  PHA'saccepcance  of  die  sdki'soffer.widi 
or  widiout  changes  in  die  price  and  widi  or  widiout  die  specified 
studies  or  tests.  The  second  signature  is  diat  of  die  seller  and 
confirms  diat  diere  is  an  agreement  Both  signatures  attest  to  die 
ceitification  immediately  preceding  die  sigiuuure  area.  The 
signatures  of  two  witnesses  are  required  for  each  party  to  the 
agreement  and  spaces  are  provided  for  any  locally  required 
notarization  or  acknowledgement 
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Guide  Form  of  Turnkey 
Developer's  Packet 


U.S.  Dapartmwil  of  Housing 
and  Urban  Dovaiopmonl 

Offico  of  Public  and  Indian  IHousing 


0MB  ApproMi  No.  2577-0033  (Exp  90^96) 


PiMic  rapertng  burdM  tar  Ms  colscSon  of  intormalton  is  estrrwiBd  to  awwags  2  hours  per  response.  incM 
data  souroM,  gatiwirig  and  rnaintaining  tw  data  riMdwl.  and  oompMng  and  rmiMMng  the  eol^^ 


or  any 


rovie<wngr>cel»ctonotintOfrna<on.  Sanda)rm>ar«irogardin9t<iiburd>r)«sWiai» 
aspM  o(  Hs  ealw«on  o(  intonnaton.  Including  suggMlons  tor  radudng  Ms  burden,  to  tfw  Roporti  MaMQsnwni  0«M 
(2577.0033).  Office  otInfawnatenTecnnotogy.  U.S.  Depertnemol  Housing  and  Urt)anDewtopwent.WMlilngtor».  B.C.  ^  This  agency  may  rwooleettiis 

intannalion.  and  you  are  not  raquifBd  to  complato  mis  lonn.  unlaaa  il  dbplays  a  curanfly  vaH  ONiB  oonM  number. 
Do  nol  send  Me  tona  lo  the  above  i 


This  coUectonotintormaion  is  required  tor  devetoping  a  pubic  housing  praject  pursuant  to  HUD  regUafions  24  CFR  941.  TTieintonHalionMlbeusadlBpraMdeHUDwiti 
sutBciantintonnaiicn  to  enable  a  detorminalion  thai  hinds  should  or  should  rwt  be  reeenwd  or  a  oootactualcommawent  made.  Ttwslwfcimaaanaelaciiuiiamandaiad 
pursuant  to  the  U.S.  Housing  Ad  ct  1937.   The  intannalton  lequeetod  does  net  lend  itoeW  to  conWenMHy 


4. 


Piupose.  This  fonn  provides  a  poiendal  turnkey  developer  with 
all  the  infotmaiion  necessary  to  prepareatumkeyproposal.Italso 
provides  the  fomiat  for  PHAs  to  request  proposals. 

Prepared  by:  The  Request  for  Proposals  and  Pan  I  will  be 
prepared  by  the  PHA.  Parts  n.  m  and  IV  may  be  used  as  printed. 
Some  of  the  forms  and  other  material  in  Pan  IV  must  be  obtained 
firom  the  HUD  field  office.  Approval  must  be  obtained  for  any 
modificaaons  to  the  Packet  not  pre  viouslyauthorized  by  the  HUD 
field  ofTice. 

NuBben  The  PHA  shall  prepare  sufficient  devekjper's  packets 
to  provide  for  distribution  to  all  interested  devek)pers. 

Distribution:  The  PHA  shall  provide  one  copy  of  the  completed 
packet  to  any  interested  developer.  One  copy  dial]  be  submitted 
to  HUD  along  widi  the  PHA  proposal. 


5.  PHA  instnKtioiis  concemiBg  preparatioa:  The  Request  for 
Proposals  (RFP)  and  Pan  I.  Project  Description,  are  lu  be 
completed  by  the  PHA  based  upon  local  preferences  or  require- 
ments. Format  sentences  are  typed  in  regular  type.  PHA  notes  or 
instructions  are  typed  in  another  distinctive  style  and  are  not 
~   meant  to  be  inchided  in  the  flnal  text. 

The  remaining  parts  may  be  used  as  printed  here.  Pan  n  outlines 
the  general  requirements  of  the  program.  Pan  IH  discusses  the 
~  proposal  contents.  Pan  IV  lists  the  various  forms  and  documents 
whkh  are  attachments  to  this  Packet  Copies  of  these  forms  may 
be  obtained  from  the  HUD  fieU  office.  If  quantities  are  limited, 
they  may  be  reproduced  locally  by  the  PHA  along  wiih  this 
Packet 


Pfovioui  sdHkMB  tn  obsotoli. 
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Requests  for  Proposals 


U.S.  DflpartniMit  of  Housing 
and  UrtMn  Dovotopmont 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2S77-0033  (Exp  9/3(V96) 


Tile 


will  accept  proposals  for 


(PHA  Note:  Inwn  Lccil  Name  of  PHA) 


(PHA  Note:  loicft  -Newly  Conunded"  or  -Subdaoiially  RehafaiHiiteir) 


.  housing  units  under  the  Public  Housing  Program  to  be  located  in 
,  and  known  as 


(PHA  Note:  buen  Name  of  Coaununity  nd  Slale) 


(PHA  Note:  Imeil  Pnjea  Namber) 

Tumkey  proposals  may  be  submitted  for  not  more  than  _ 


(PHA  Nmc:  Imeil  Tolal  Noiber  of  Unitt) 


units  to  be  provided  in 


strucnires.  The  fblkiwing  is  the 


(PHA  Note:  luert  Stmctuie  Type  (or  Type*)) 

,  jnaximum  number  of  units  for  each  size  by  bednxxn  count 


No.  of  Bedrooms 
0 

Maximum  No.  of  Units 
Elderly              Family 

(PHA  Note:  hsert  Bvaber  of  each  size  desired.)  Delete  inapplicable  sizes. 

The  project  will  also  consist  of  the  following  maximum  amounts  and  types  of  non^dweUing  space: 


Management  Space 
Maintenance  Space 
Community  Space 


.square  feet 
.square  feet 
.squuefeet 


(PtU  Note:  Insert  the  oiaxinuB  anouBt  calculated  for  each  type  of  space.)  If  pioposak  are  submitted  for  less  than  the  total  munber 
requested,  non-dwelling  space  will  be  subject  to  limitations  stated  in  the  Developer's  Packet 


Turnkey  proposals  must  be  received  by . 


of. 


at  the 


(PHA  Note:  liucft  Tone  of  Deadline  and  D«e  of  Deadboe) 

address  identified  below.  Tumkey  proposals  received  after  the  deadline  will  be  returned  to  the  developer  without  being  considered. 
Inceresied  devek)pers  should  obtain  a  Tumkey  Developer's  Packet,  which  provides  detailed  project  information  and  submission  requirements 
from ^ 


(PHA  Note:  Inieil  Nmc  of  PHA  Official) 


(PHA  Noie:  PHA  Nhik  and  Address) 


(PHA  Note:  PHA  Teiephooe  Norober) 


DkAFT 


torm  HUO.S24S2  (01/22«7) 


UMI 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5453 


Guide  Form  of  Turnkey 
Developer's  Packet 


U.S.  Dapartnwnt  of  Housing 
and  Urban  Dovalopnwnt 

Orrico  of  PubRc  and  Indian  Housing 


0MB  Approval  No  2S77-0033  (Exp  »3(M6) 


Introduction 


The  United  States  Department  of  Housing  and  Urtxin  Developmeni 
(HUD)  is  providing  financial  assistances  to  this  Public  Housing 
Agency  (PHA)  to  develop  a  low-income  housing  project  pursuant  to 
Sections  4  and  5  of  the  United  States  Housing  Act  of  1937.  The  PHA 
has  selected  the  Turnkey  method  to  develop  the  housing  identified  in 
diis  Turnkey  Developer's  Packet  (Packet). 

Under  the  Turnkey  method,  developers  submit  proposals  in  response 
to  a  Request  for  Proposals  (RFP)  from  the  PHA.  The  proposals  that 
meet  the  requirements  of  this  Packet  are  reviewed,  rated,  and  ranked 
by  the  PHA.  The  highest  rated  turnkey  proposal  which  represents  the 
best  ''total  package"  is  submitted  to  HUD  for  approval.  After  HUD 
approval  of  the  turnkey  proposal,  the  developer's  architect  prepares 
the  preliminary  design  and  working  drawings  and  the  construction 
specifications  for  PHA  and  HUD  approval. 

Prior  to  start  of  constnKtion  of  rehabilitation,  the  PHA  and  the 
developer  execute  a  Contract  of  Sale  under  which  the  PHA  agrees  to 
purchase  the  completed  project  firom  the  developer  for  a  specified 
price.  The  devekiper  is  fully  respcmsible  for  all  development  and 
construction  activities,  such  as  purchasing  sites  or  properties,  com- 
pleting all  site  improvements  (including  structures),  obtaining  utility 
hook-ups  and  local  building  permits  and  approvals,  and  obtaining 
constniction  fmancing.  After  satisfactory  project  completion,  tfie 
PHA  purchases  the  project  from  the  devek)per. 


The  completed  project  will  be  owited  and  managed  by  this  PHA  to 
provide  rental  housing  for  k)w-income  househoUs.  The  souctuns. 
housing  units,  and  non-dwelling  facilities  shall  be  designed  to  pro  vide 
a  wholesome  living  environment.  Emphasis  shall  also  be  placed  un 
durable  construction,  efficiency  and  economy  of  maintenance.«nergy 
conservation,  and  suitable  recreation  space  to  enhance  a  wholesome 
living  environment,  over  the  thirty-year  tenn  of  the  PHA's  permanent 
financing  for  purchase  of  the  project 

In  order  to  be  considered  by  the  PHA  and  HUD,  turnkey  proposals 
must  comply  with  the  program  and  submission  requirements  identi- 
fied in  this  Packet.  Acconlingly.  interested  developers  should  review 
the  project  description  (Pan  I),  the  prognun  requirements  (Pan  IT),  the 
turnkey  proposal  content  (Pan  n^  and  the  required  program  docu- 
ments and  forms  (Pan  TV),  prior  to  preparingand  submitting  a  turnkey 
proposal  to  the  PHA. 

Interested  developers  must  submit  their  mmkey  proposals  to  the  PHA 
by  the  deadline  date  identified  in  the  RFP.  Turnkey  proposals  that  are 
not  received  by  the  deadline,  or  which  are  determined  to  be  incomplete 
or  non-re^xmsive  will  not  be  considered  by  the  PHA.  Any  questions 
that  you  may  have  should  be  directed  to  the  individual  identified  in  the 
RFP. 


Praviout  edMons  an  Obatttn. 
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Pwt  I.  Project  Deecilption 


PHA  lastrvctiaKB  This  Part  shall  be  completed  by  the  PHA  to  provide  specific  details  about  the  proposed  project.  The  PH  A  shsUI  ensure  thai 
die  infionnaiion  and  requirements  stated  inihis  pan  comply  with  dte  Public  Housing  Development  Regulation  (24  CFR  84 1),  The  Public  Housing 
Development  Handbook  (HB  7417.1  Rev-1),  related  state  and  local  building  requirements,  and  special  regional  requirements  identified  in 
accordance  with  Handbook  7417.1.  Chapter  3.  par.  3-143  and  agreements  reached  by  the  PHA  and  HUD  at  the  projeo  planning  conference. 

1.  CtNBawiity.  Identify  the  name  of  the  community  for  which  the  housing  project  is  proposed.  State  whether  or  not  the  community  is  a 
Community  Devekipment  Block  Grant  (CDBG)  recipient  that  has  an  approved  Housing  Assistance  Plan  (HAP). 

2.  SiteLocatiM.Identifythegeneiallocationsforassistedho(BingstaiedintheHAP.andanylocaIpRferencesforsites(e.g..CDBG Activities. 
Neighborliood  Preservation  Areas).  For  communities  not  covered  by  a  HAP,  stale  any  local  preferences  for  sites  in  areas  that  are  consistent 
with  the  public  housing  site  and  neighborhood  standards  and  k)cal  plaiuiing  and  housing  development  activities. 

3.  Hoasiag  Type.  State  whether  the  proposed  housing  is  to  be  newly  constructed  or  substantially  rehabilitated. 

4.  HottSJBg  Units.  Identify  the  number  of  units  for  each  structure  type  and  household  type  by  number  of  bedrooms  as  follows: 


cMwIy 

Fflfnly 

0 

1 

2 

1 

2 

3 

4 

5 

6 

ElMsiar 

OMKhMl 

Smrt-Ottattmi 

ToMntauMRow 

WakHjpApMiwnl 

ToMUnMi 

ninoKippM  yjnm  ncHJOtdin  wwv 

A. 
B. 


*MMHy  •)•  rwinw  ol  iM(  n  M  dmgneo  ipaeMcity  tor  uM  by  ««ni*cipp*d  MMduMt. 

The  number  of  units  identified  above  shaU  not  vary 'fiom  die  unit  distribution  identified  in  the  area  office  invitation  for  a  PHA  proposal.  In 
the  case  of  a  projea  involving  Sabstantiai  RekabiMtatiM  provide  a  statement  that: 

The  total  number  of  units  for  elderly  and  family  househoUs  are  maximum  amoints; 

The  number  of  units  by  stnKmre  type  are  preferred,  but  the  PHA  will  consider  substitution  of  less  expensive  structure  type  (e.g.. 

lownhouseAow  instead  of  detached)  if  appropriate  for  househoU  type  provided  that  the  number  of  units  does  not  exceed  the  totals  shown 
for  a  specific  number  of  bedrooms; 

C.  Iflheiargerunits(nurnberofbedrooms)arenotavailable,aone-for-onesubstiQitionofstnalleruiutswillbeconsistentwiththeapplicable 
housing  assistance  plan;  and 

D.  The  PHA  will  give  preference  in  selecting  turnkey  proposals  to  those  proposals  that  most  clearly  adhere  to  the  proposed  distribution. 
5.  Special  Baildiag  Rcqaircneats.  State  any  kxal  preferences  or  buiMing  requirements  or  limitations.  These  may  include  such  items  as: 

Security  Systems  (access,  surveillance,  standby  power,  etc.); 


A. 
B. 
C 
D. 
E 
F. 
G. 


Central  TV  Antenna  System; 

Same  key  for  both  housing  imit  door  and  mail  box; 

Design  requirements  to  complement  neighborhood  architecture  and  standards; 

Energy  Coruervation  Requirements: 

Air  Conditiuning  Systems: 

Buikling  Height  Restrictions; 

H.    Number  of  buildings  and  distribution  of  unit  sizes  (number  of  bedrooms)  among  buildings;  and 
I.     Space  for  chiM  care  which  meets  local  standards  and  codes. 


UMI 
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6.  Special  Site  Reqnirencnts.  State  any  kxal  pieferences  or  building  requiremenis  or  limiiations.  This  may  incliKk  such  iiein.s  as: 

A.  Preference  or  requirement  for  more  than  one  site 

B.  Limitation  on  number  of  units  per  site  by  bedroom  size 

C.  Parking  Requiretnents  -  Number  of  spaces  outside,  inside,  covered,  for  handicapped,  and  parking  space  per  dwelling  unit  ratio 

D.  Recreation  space  and  equipment 

E  Accessibility  to  commercial  areas,  churches,  schools,  iransportabon 

F.  Reference  site  and  neighborhood  standards  in  Pan  H,  Section  3 

G.  Statement  that  PHA  will  not  pay  for  off-site  w<xk  to  bring  utilities  to  site  unless  it  is  local  practice  and  developers  normally  pay  costs 
of  extending  utilities  for  privately  owned  projects. 

7.  ProtoQrpe  Costs.  State  that  costs  for  dwelling  construction  and  equipment  (defined  in  Pan  Q  of  this  packet)  are  limited  by  law  to  no  more 
than  10  percent  above  the  publidted  amoum  for  the  size  and  structure  type  for  the  area.  IrKlicate  the  appUcable  prototype  costs  for  this  project 
and  dw  date  they  were  puMished  in  the  Federal  Register  (a  legible  photocopy  of  the  appropriate  Federal  Register  page  may  be  used  instead 
of  die  following  table,  if  desire«0. 


BadroomSba 

0 

1 

2 

3 

4 

s 

6 

DatKtwd 

$ 

s 

$ 

s 

s 

s 

s 

Row 

S 

s 

s 

$ 

$ 

s 

s 

Walk-up 

$ 

$ 

$ 

% 

$ 

s 

s 

Elavalor 

s 

$ 

$ 

XXX 

XXX 

XXX 

XXX 

Insenastatement  that  HUD  will  adjust  the  prototype  cost  basefor 
the  project  (using  a  commercial  cost  index)  to  recognize  actual 
changes  (increases  or  decreases)  in  construction  costs  from  the 
effective  date  of  the  unit  costs  published  in  the  Federal  Register. 
This  is  done  for  comparison  purposes  only  at  early  stages  of 
processing.  The  developer's  costs  should  always  reflect  current 
conditions. 

8.  Utilities.  State  the  utilities  preferred  for  the  project.  Enckise  the 
HUD  prepared  form  HUD-S1994.  Indicate  that  any  other  pro- 
posed utility  combination  and  heating  and  cooling  systems  must 
be  demonstrated  to  be  the  most  cost  effective  on  the  bland  form 
HUD-S1994. 

9.  NoB-DwellingSpace.Thissectionshouldbeadetailedstatement 
of  the  requirements  and  limitations  for  non-dwelling  space  such 
as  a  community  rooms* ,  maintenance  and  office  space  and  space 
for  child  care  facilities,  healthcare  facilities,  or  congregate  dining 
^ilities,  if  justified.  If  there  isa  requirement  forseveral  sites,  the 
proration  or  coruolidation  requirements  for  the  non-dwelling 
space  must  be  clearly  defirted.  The  PHA  may  require  a  separate 
proposal  for  pan  or  all  of  this  space  especially  for  proposals  for 
less  than  the  total  number  of  units  requested. 

'lodudei  recreaooo  or  hobby  reonu,  bia  noi  hmltwajn ,  (Uirwiys,  mail  toomt. 
boiler  rooou.  doseu,  lobby,  or  lamdiy. 

10.  Special  Project  Reqniremcats  aad  lastructioBs.  This  section 
should  include  any  other  information,  requiremerus  or  instruc- 
tions pertaining  to  this  project  Examples  of  items  are: 


1.  Whedier  staged  construction  will  be  allowed. 

2.  Any  dwelling  or  non-dwelling  installed  equipment  to  be 
furnished  by  the  PHA  artd  its  estimiucd  cusi. 

11.  Proposal  EvaluatioB  Criteria.  The  standard  rating  procedure  is 
described  in  Pan  IV.  If  the  PHA  desires  to  use  the  optional 
procedure,  the  additional  criteria  and  the  point  vahie  to  be 
assigned  shall  be  described  in  this  section. 

12.  Proposal  InstmctioBS.  Provide  specific  details  for  submitting 
prtjposals,  such  as: 

A.  ThedeadlinetimeaiiddaleforsubmiQingproposals.Propos- 
als  received  after  the  deadline  will  not  be  considered. 

B.  The  ofiTicial  address  for  submitting  proposals. 

C.  Statement  that  proposals  must  be  complete.  The  PHA  will 
determine  if  any  omission  makes  the  proposal  "non-respon- 
sive". A  proposal  is  considered  to  be  "non-responsive"  if 
critical  information  is  mission  or  the  proposal  repiesems  a 
major  deviation  from  this  packet.  In  suchcases  the  developer 
will  be  notified,  the  reason  stated,  and  the  proposal  will  not 
be  considered  by  the  PHA.  In  the  event  of  minor  omissions, 
die  PHA  may  give  the  developer  additional  time  to  submit 
the  missing  information.  A  minor  omission  is  one  which 

-  generally  will  not  affect  any  of  the  proposal  evaluation 
criteria  considerations. 

D.  Statement  that  all  requirements  for  Part  II  of  this  packet  must 
be  considered  in  developing  the  project 


Pravious  adilions  are  6bsaM». 
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Pinceduns  for  sealed  envelope  submissions.  Although  pro- 
posals will  be  opened  after  the  deadline,  a  selection  will  noc 
be  amounced  until  all  pfX)posals  have  been  rated  under  the 
proposal  evaluation  criteria  and  HUD  approval  has  been 
obtained .  A  proposal  is  not  a  bid  and  price  is  only  one  element 
to  be  considered. 


F.  Number  of  copies  of  proposals  required. 

G.  Refeicnce  project  number  assigned  to  the  project. 


Part  11.  General  Program  Raquiraments 


Section  1.  General 


latrodection.  This  part  explains  the  general  program  standards  and 
policies  and  the  statutory  requimnents  related  to  the  development  of 
public  housing.  These  requirements  are  a|q>licable  to  all  turnkey 
proposals.  Developers  are  advised  to  review  diis  pan  dioroughly  to 
ensure  acompleie  understanding  of  their  responsibilities.  The  regula- 
tions fior  this  program  may  be  found  at  24  CFR  84 1  and  the  appbcable 
HUD  Handbook  is  7417. 1  Rev-1. 

1.  State  and  Local  Rcquireacnts.  The  developer  must  comply 
with  all  State  and  local  laws  and  ordinances  relating  to  the 
devek)pment  of  a  project  This  inchides  State  and  local  require- 
ments relating  to  employment  obtaining  bonds  and  licenses,  and 
complying  with  building  codes  and  zoning  requirements. 

2.  Prevaliag  Wage  Rates.  Development  related  contracts  entered 
into  by  the  developer  provide  for  the  paymeiu  of  prevailing 
wages. 

a.  Architects  aad  Technidaas.  All  architects,  leduiical  engi- 
neers, draftsmen  and  technicians  employed  in  the  devek)p- 
ment  of  die  project  shall  be  paid  not  less  than  the  wages 
prevailing  in  die  locality. 

b.  Laborers  and  Mcchaeics.  All  laborers  and  mechanics  em- 
ployed in  the  development  of  a  project  shall  be  paid  not  less 
than  dK  wage  prevailing  in  die  kx:ality.  as  determined  by  dK 
Secretary  of  Labor  puisuant  to  die  Davis-Bacon  Act  (40 
VS.C  276). 

3.  Developer's  Price  The  turnkey  developer's  price  for  die  pro- 
posed project  shall  be  based  on  construction  costs  as  of  die 
deadline  date  specified  in  die  Request  for  Proposals.  The  price  in 
dw  proposal  shall  be  subject  to  die  following  modification. 

a.  The  price  shall  be  subject  to  reduction  to  die  extern  diat  die 
HUD  appraisal  indicates  a  site  value  less  dian  die  proposed 
amount  for  die  site  and/or  lo  die  extent  diat  die  proposal 
substantially  exceeds  die  HUD  estimated  replacement  cost 
for  die  project 

b.  The  portion  of  die  devekiper's  estimated  price  for  dwelling 
constHKtion  and  equipment  may  not  exceed  die  projea 
prototype  cost  limits  by  more  dian  10  percent 

c.  At  each  subsequent  pnxessing  stage,  HUD  will  adjust  dK 
price  to  reflect  changes  (increases  or  decreases)  in  construc- 
tion costs  as  identified  by  a  commercial  cost  index.  Any  time 
hHt  due  to  die  developer's  faihve  to  adhere  to  schedules  set 
by  HUD  or  die  PHA  wUI  not  be  recognized. 

d.  At  die  time  die  Contract  of  Sale  is  executed  die  maximum 
price  dot  can  be  approved  is  die  tower  of: 


g- 


6. 


(1)  die  revised  price  submitted  by  die  devetoper.  or 

(2)  die  original  prt^wsal  price  as  updated  by  HUD,  or 

(3)  die  project  replacement  cost  identified  by  HUD. 

The  price  to  be  stated  in  die  Qxitnct  of  Sale  shall  also  be 
adjusted  to  reflect  die  developer's  actual  interest  cost  for 
constnicdon  financing.  * 

Tlie  estimate  of  all  State  and  tocal  taxes,  odier  dian  Real 
Property  taxes  and  assessment,  payable  by  dK  devetoper  with 
respea  to  die  project  shall  be  inchtded  in  die  total  developer's 
price  and  shall  be  itemized  by  type,  rate  and  estimated 
amount  In  die  event  these  taxes  are  exempt  or  abated  after 
execution  of  die  Contract  of  Sale,  the  amount  applicable  shall 
be  subtracted  from  die  total  contract  price  at  setdement 

The  total  developer's  price  shall  not  inchide  any  amount  for 
real  property  taxes  and  assessment  The  amount  paid  or 
payable  by  the  developer  asevidenced  by  the  original  tax  bills 
or  receipts  will  be  added  to  the  contract  price  at  settlement. 

Proposal  Evalutkm  System.  Proposals  will  be  selected  on  die 
basis  of  6ee  and  open  competitioiL  They  will  be  evahiaied 
objectively  according  todieprtxeduresand  criteria  setfordi  in  die 
Proposal  evahiation  System  which  is  inchided  bi  Pan  IV  of  diis 
Packet  and  any  additional  criteria  identified  in  Pan  I. 

Previous  PartidpaCioe.  Developers  must  successfully  complete 
HUD  Previous  Participation  clearance  before  selection  is  ap- 
proved by  HUD.  Clearance  is  initiated  by  die  developer  fiimish- 
ing  (as  pan  of  the  turnkey  proposal)  completed  forms  HUD-2S30 
with  respect  to  die  devdoper  and  odier  principals.  HUD  will 
review  its  experience  with  tile  developer  and  die  other  prindpals 
on  die  projects  listed  on  die  forms.  An  oppommity  will  be 
afforded  die  devetoper  or  other  principals  to  e:q>lain  any  adverse 
information  found  during  die  clearance  process. 

Contract  of  Sale.  The  Contract  of  Sale,  form  HUD-S301S. 
inchided  in  Pan  IV  of  diis  packet,  will  be  executed  by  die  PHA 
and  die  selected  devetoper.  Bodi  parties  should  cvefiilly  review 
die  Contract  of  Sale  to  ensure  an  awareness  of  its  requirements. 
The  tmkey  developer  must  certify  (as  pan  of  die  proposal)  diat 
die  developer  has  read,  understands,  and  will  comply  with  its 
ptovisioiis. 


7.  lasiinuice  RcqaireaaUs.  Any  risks  and  insurance  protection 
during  construction  are  solely  die  turnkey  devekiper's  responsi- 
bility as  owner  and  seller. 
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Sections  Fair  Housing  and  EquriOpfwrtunily 


btrodiictioa.  Tlie  fair  housing  and  equal  oppoitunity  requremeiKs 
stated  in  this  section  a|)ply  to  connctofs  and  turnkey  developer 
activities  duiii^  project  developmenL  This  inchides  site  selection, 
award  of  contracts  and  sub-contracts,  employment  of  minority  and 
women-owned  business  enterprises,  and  employment  practices. 

1.  Titles  Viand  Vm  and  EncHtive  Order  11M3.  Tide  VI  of  die 

Civil  Rights  Act  of  1964  (42  U.S.C.  2000d)  and  Executive  Order 
1 1063.  prohibit  discrimination  on  the  basis  of  race,  color,  creed 
ornational  origin  in  Federally  assisted  programs.  Title  vni  of  dte 
Civil  Rights  Act  of  1968  (42  U.S.C.  3601),  prohibits  discrimina- 
tion based  on  race.color.idigion,  sex  or  national  origin  in  the  sale 
or  rental  of  housing. 

2.  SectioBSMortlicReiiabilitatkmActori973.SectionS04ofdK 
Rehabilitation  Act  of  1973(29  U.S.C.  794).  prohibits  discrimina- 
tion in  Federally  assisted  programs  against  any  otherwise  quali- 
tied  individual  solely  by  reason  of  a  handicq)  as  defined  by  die 
Secretary  of  Health  and  Hunun  Services. 

3.  Age  Discriniiaation  Act  of  1975.  The  Age  Discrimination  Aa 
of  197S  prohibits  with  certain  stated  exceptions,  discrimination 
in  Federafly  assisted  programs  against  any  odierwise  qualified 
individual  solely  on  die  basis  of  age. 

4.  Executive  Order  11246.  Contracts  for  construction  woric  are 
subject  to  Execunve  Order  1 1246  (30  FR 12319)  as  onended  by 
Executive  Order  11375  (32  FR  14303).  and  aw)ljcable  imple- 
mendng  r^nlaiions  (24  OFR  130;  41 CTR  60),  niles  and  orders 
ofHUD  and  dieOfliceofFederal  Contract  Compliance  Programs 
of  the  Dqnrtment  of  Labor.  Executive  Order  11246  prohibits 
discrimination  and  requires  afinmaiive  action  to  ensure  thai 
employee  or  applicants  for  employment  are  treated  widi  regard 

Section  3.  Site  anti  Neighbofhood  SlaiKlaids 

latrodnctioa.  Each  site  proposed  for  a  public  housing  project  must 
comply  with  the  site  and  neighborhood  standards  identified  in  ttiis 
secdon.  The  PHA  and  turnkey  developer  shall  make  every  effort  to 
select  sites  diat  will  minimize  dte  number  of  households  to  be 
displaced  for  purposes  of  developing  a  public  housing  project  In 
addition,  proposed  sites  must  comply  with  all  environmental  require- 
ments and  displacement,  rdocadon  and  acquisition  requirements. 
These  standards  dwuld  be  reviewed  by  die  turnkey  devetoper  before 
a  site  is  selected  and  a  purchase  option  is  obtained. 

1.  SectioB213oftbeHCDActori974.Eachsitemustbeconsistent 
with  any  applicable  Housing  Assistance  Plan  (HAP).  Sites  pro- 
posed fw  newly  constructed  or  retaibilitated  projects  must  be 
within  die  genoal  kxations  specified  in  any  applicable  HAPS. 
"Die  comminity's  HAP  is  submitted  to  HUD  as  part  of  die 
Community  Development  Btock  Giant  (CDBG)  appUcation.  A 
community  dial  is  not  paiticipaDng  in  die  CDBG  programs  may 
also  submit  a  HAP. 

2.  FaciUliesandScrviccs.Thedevelopershouklselectprojeasfies 
10  make  use  of  existing  and  proposed  public  facilities  and  services 
identified  in  State,  local  and  regional  plans.  Generally,  die 
kxations  identiried  in  HAPs  should  have  adequate  public  facili- 
ties and  services  avaiUble  or  planned  for  die  immediate  fiiture. 


tolheir  race,  coior.rel^ioa.iex  or  national  origin.  An  afTumativc 
action  plan  pursuant  to  24  CFR  135  must  be  prepared  prior  to 
execution  of  die  Contract  of  Sale. 

5.  SectiM3orticHUDActori968.Pn>jectsunderdeveiopmem 
are  subject  lo  Section  3  of  die  Housing  and  Urixm  De  velopm«ni 
Act  of  1 968  ( 1 2  U.S  .C.  1 70 1 ).  which  requires  diat.  M  die  greatest 
extent  feasible,  opportunities  for  training  <ind  empktymera  Ik 
given  lower  income  residents  of  the  unit  of  local  govenunent  or 
die  metropolitan  area  (a  nonmetropolitan  county ).  as  detennined 
by  die  Secretary ,  in  which  die  projea  is  kxated:  and  oontracu  for 
work  in  connection  with  a  project  be  awarded  to  business 
concerns  «iiich  are  located  in  or  owned  in  substantial  pan  by 
persons  residing  in  such  area. 

6.  Miaority  and  WiMMa<OwMdBiisiDessEDtcrpriM.  Executive 
Order  1 1625.Prescribing  Additional  Anangements  for  Devetop- 
ing  and  Coordinating  a  National  Program  for  Minority  Business 
Enterprise,  encourages  participation  in  Federal  programs  by 
business  concerns  owned  by  minority  group  members.  Executive 
Order  1 2 1 38.  Creating  a  National  Women's  Business  Enterprise 
Policy,  encourages  participation  i  Federal  programs  by  business 
concerns  owned  by  women.  In  accordance  widi  diese  Executive 
Orders,  progiam  partKipams  (e^.,  PHAs.  contractors,  turnkey 
developers)  shall  take  affirmative  action  U)  encourage  paiticipa- 
tion  by  businesses  owned  and  operated  by  minority  groups  and 
women.  These  affirmative  actions  may  inchide:  conducting  out- 
reach programs  to  expand  opportunities  for  participation  by  such 
businesses  in  die  public  housing  program:  providing  assistance 
and  guidance  to  such  firms  that  havcdemonsoaied  a  desire  to 
participaie  in  pubbc  housing  devetopment  activities;  andestablishii^ 
goals  for  such  businesses,  in  lenns  of  the  dollar  vakie  of  coniiacB. 


a.  Access  and  Utflities.  Sites  must  be  accessible  e  public 
utilities,  such  as  water  and  sewer,  electric,  natural  gas.  and 
tradi  collection  and  must  be  accessible  to  veiucular  traffic. 
Access  streets  and  utilities  should  be  available  at  die  bound- 
ary of  each  site  in  time  for  project  constniction  or  occupancy 
and  shouU  be  capable  of  serving  die  proposed  project 

b.  TraasponatiDn.  Sites  must  be  convenient  to  public  transpor- 
tation or  to  places  of  employnient  which  provide  a  range  of 
jobs  for  low-income  workers. 

c.  Other.  Sites  must  be  accessible  to  social,  religious,  recre- 
ational, educational,  commercial,  and  heahh  facilities  dial 
are  adrqimt^  to  serve  die  intended  occi^nnts  of  die  project 

Density.  There  is  no  rigid  standard  to  determine  an  acceptabk 
level  of  density.  One  meansof  measuring  density  levels  is  die  land 
use  intensity  method  provided  in  die  HUD  Manual  of  Acceptable 
Practices  (Handbook  4930.1).  The  determination  of  an  accept- 
able density  level  varies  widi  each  community  and  widi  each  site 
aid  consideration  should  be  given  to  such  factors  as  land  costs, 
topography,  planned  site  use.  die  number  and  types  of  buildings, 
die  anticipated  age  and  number  of  residents  based  on  die  number 
of  bedrooms,  kxal  buikling  requirements,  and  die  density  pre- 
vailing in  the  neighborhood. 
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4.  Physical  Characteristics.  Each  site  shall  be  adequate  in  size, 
exposure,  and  contour  lo  accommodate  (he  number  and  cype  of 
units  pfoposed.  The  topography  and  subsuf^ice  conditions  shall 
promote  economical  and  efficient  development  and  operation  of 
die  project 

a.  Grades.  Sites  with  grades  exceeding  ten  (10)  percent  will 
significandy  increase  development  and  numagemem  costs 
and  should  be  avoided.  Sices  for  housing  for  die  elderly  or 
handicapped  with  grades  exceeding  five  (5)  percent  should  be 
avoided  unless  site  development  (e.g..  sidewalks)  will  pro- 
vide for  not  more  than  a  ft  ve  (5)  percent  grade  without  undue 
development  costs.  Low-lying  and  flat  sites  should  also  be 
avoided  unless  practical  and  economical  means  of  surface 
drainage  can  be  provided. 

b.  Bcariaf  Qualities.  Sites  with  unsuitable  soil  bearing  quali- 
ties for  fouidations  and  underground  utilities  or  with  exces- 
sive rock  or  shale  will  increase  site  improvement  costs  and 
should  be  avoided. 

c.  Earth  Slides.Sites  that  are  exposed  tnthepfrtMirialtiarantr.f 
eanh  slides  should  not  be  selected. 


( Opportuaities.  Sites  for  public  housing  projects  must 
comply  with  the  following  requirements: 

a.  GeacraL  The  site  and  neighborhood  fornewccnstniction  and 
rehabilitation  projects  must  be  suitable  from  the  stanc^xwu  of 
facilitating  and  hmhering  full  compliance  with  the  ^>piicable 
provisions  of  Title  VI  of  the  Civil  Rights  Act  of  1964,  Title 
Vm  of  the  Civil  Rights  Act  of  1968  »d  Executive  Order 
11063. 


New  Construction.  The  site  for  new  construction  projects 
shall: 

(1)  not  be  located  in  an  area  of  minority  concentration 
unless, 

(a)  sufficient,  compiffable  opportunities  exist  for  hous- 
ing for  minority  families,  in  the  income  range  to  he 
served  by  the  pressed  project,  outside  areas  of 
minority  concentration:  or 

(b)  die  project  is  necessary  to  meet  overriding  housing 
needs  which  cannot  otherwise  feasibly  be  met  in  that 
housing  market  area.  (An  overriding  need  may  not 
serve  as  the  basis  for  determming  that  a  site  is 
acceptable  if  the  only  reason  the  need  cannot  other- 
wise feasibly  be  met  is  that  discrimination  on  the 
basis  of  race,  color,  religion,  creed,  sex.  or  national 
origin  renders  sites  outside  areas  of  minority  con- 
centration unavailable.); 

(2)  not  be  located  in  aracially  mixed  area,  ifthe  project  will 
cause  a  significant  increase  in  the  proportion  of  minority 
to  non-minority  residents  in  the  area;  and 

(3)  promote  greater  choice  of  housing  opportunities  and 
avoid  undue  concentrations  of  assisted  persons  in  areas 
containing  a  high  proportion  of  low-income  persons. 

RehabilitatioQ.  Sites  for  rdiabilitation  projects  shall  pro- 
mote greaierchoice  ofbousing  opportunities  and  avoid  undue 
concentrations  of  assisted  persons  in  areas  containing  a  high 
proportion  of  tow-income  persons. 


Ssclion4,  Environmenlal  Requiraments 


1 


iBtnxluctioa.  This  section  identifies  the  laws.  Executive  Orders  «id 
r^ulations  relating  to  environmenlal  protection.  The  development  of 
piAlic  housing  projects  must  comply  with  these  requirements  excqjt 
when  excluded. 

NEPA.  The  National  Environmenlal  Policy  Act  of  1969  (42 
U.S.C.  4321)  establishes  die  national  policy,  goals  and  proce- 
dures for  protecting  and  enhancing  environmental  quality.  The 
HUD  implementing  regulation  at  24  CFR  SO  establishes  the 
policies  and  procedures  for  HUD  environmental  clearances 
(including  procedures  for  automatic  requirements  for  a  Special 
Clearance  or  Environmemai  Impact  Statement  and  criteria  for 
determining  .when  several  projects  built  near  each  other  may  be 
considered  as  a  single  action)  and  establishes  categorical  exchi- 
sions  tfuu  are  not  subject  to  an  environmental  assessment  under 

NEPA.  This  does  not  exempt  dwm  from  the  other  requirements 
identified  in  this  section. 

Historic  Properties.  The  National  Historic  Preservation  Aa  of 
1966  (PL.  89-665),  ihe  Archeotogical  and  Historic  Preservation 
Act  of  1974  (P.L.  93-291),  Executive  Order  1 1593,  Protection 
and  Enhancement  of  die  Cultural  Environment,  and  die  Proce- 
dures for  Protection  of  Historic  and  Cultural  Properties,  Advisory 
Council  on  Historic  Preservation  (36  CFR  800).  Establish  na- 
tional policy  and  procedures  for  protecting  properties,  sites  md 


artifacts  of  historic,  architectural,  or  archeological  significance 
listed  (or  eligible  to  be  listed)  in  the  national  Register  of  Historic 
Places.  These  laws  and  procedures  require  dial  proposed  projects 
be  reviewed  to  determine  whether  they  would  afifect  any  district, 
site,  building  or  odier  strucnire  listed  (or  eligible  to  be  listed)  in 
-  die  National  Register  of  Historic  Places.  These  procedures 
require  consuhation  witfi  the  State  Historic  Preservation  Officer 
and  may  require  a  determination  of  eligibility  b  the  Department 
of  Interior  and  a  determination  of  effect  by  die  Advisory  Council 
on  Historic  Preservation. 

3.  Noise  Abatement  The  Environmental  Criteria  and  Standards 
(24  CFR  51,  Subpan  B)  establish  minimum  HUD  standards  to 
protect  citizens  against  excessive  noise  in  dieir  community  and 
place  of  residence.  This  regulation  also  establishes  criteria  for 
determining  acceptable  notice  levels  and  special  requirements 

and  mitigation  measures  to  be  followed  in  normally  unacceptable 
and  unacceptable  noise  zones. 

4.  Explosive  or  FhiBBabie  Fuels  or  Cbenicals.  Ilie  Environ- 
menlal Criteria  and  Standards  (24  CFR  5 1 ,  Subpart  Q  establi.sh 
standards  indicating  how  close  a  project  can  be  kxauA  to 
hazardous  operations  handling  con  venlional  fuels  or  chemicals  of 
an  expk)sive  or  flammable  nature. 
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5.  noodptains  aid  Wetluds.  The  Fk)od  Disaster  Protection  Aa 
of  1973  (PI.  93-234)and  implenienting  regulation  at  24  CFR  55, 
the  National  Flood  Insurance  Act  of  1968  (42  U.S.C.  4001). 
Executive  Order  1 1988,  Fkxxiplain  Management,  and  Executive 
Order  1 1990.  Protection  of  Wetlands,  require,  if  a  project  is  to  be 
located  in  such  an  area,  that  specific  review  and  notification 
procedures  be  followed  and  that  appropriate  measures  be  taken  to 
protect  the  property ,  to  protect  the  life  and  safety  of  the  occupants, 
and  to  minimize  any  harm  to  the  floodplain  or  wetland. 

6.  Coastal  ZoMS.  The  Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  14S1)  and  the  implementing  r^ulation  at  44  CFR  123 
require  that  projects  to  be  located  in  the  coastal  zone  (which 
inchides  the  Great  Lakes)  be  consistent  with  the  State  Coastal 
Zone  Management  Program. 

7.  AirQiiaKty.TheCleanAirAct(PI..90-148),theCleanAirActs 
Amendments  of  1970  (PL.  9 1-604).  the  Gean  Air  Aa  Amend- 
ments of  1977  (PL.  95-95),  and  the  intplementing  regulations  of 
die  Environmental  Protection  Agency  (40  CFR  50. 51  and  52) 
establish  national  ambient  air  quality  standards. 


8.  WalcrQaality.TheFederalWaterPDUutionContn>IActori973 
(PL.92-500).lheSafe  Drinking  Water  Actofl974(PL.  93-523) 
and  dte  imptementing  regulations  of  Uk  Environmental  Protec- 
tion Agency  (40  CFR  120)  establish  measures  lo  protea  the 
quality  of  wata  if  a  project  is  to  be  located  in  die  recharge  area 
of  a  community's  sole  water  supply. 

9.  Fish  iBdWildltfe.  The  Fish  and  Wildlife  Coordination  Act  (PL. 
85-624)  requires  that  HUD  consult  with  the  Fish  and  Wildlife 
Service  (Department  of  Inierior)  and  the  appropriate  State  agency 
if  die  project  will  affect  convol  or  require  modifications  to  any 

'     stream  or  odwr  body  of  water. 

10.  EndaageredSpedcs.  The  Endangered  Species  Actof  1973  (PL. 
93-205),  die  Endangered  Species  Act  Amendments  of  1978  (PL. 
95-632)  and  43  CFR  870.  require  ttiat  HUD  consult  widi  die 
Dqnnmeiu  of  Interior  and  die  Depaitment  of  Commeice  if  die 
project  may  affect  any  ^Kcies  (inchiding  its  habitat)  identified  by 
dK  Department  of  Interior  as  an  endangered  species. 

11.  Toxic  Chemicals  asd  Radioactive  Material  HUD  Notice  79- 

33  identifies  die  contact  person  for  guidance  on  proiecDon  of 
persons  and  property  firom  man-made  environmental  hazards 
such  as  toxic  chemicals  and  radioactive  materials. 


Sections.  Unlfonn  Act  and  Relocation  Requirementg 


TheRdocaticn  Assistance  and  Real  Property  Acquisition  Policies  Act 
of  1970  (Uniform  Act)  is  not  s^licabie  to  public  housing  projects 
developed  under  die  turnkey  method.  However,  in  line  with  its  policy 
regarding  odier  HUD-assisttd  activities  not  covered  by  the  uniform 
Act.  HUD  adminisiiatively  requires  diat  relocation  assistance,  includ- 
ing advisory  services  and  reasonable  moving  and  related  expenses,  be 
provided  for  eligible  residential  tenant-occupants  (not  owner-occu- 
pants) who  are  displaced  as  a  result  of  turnkey  developmenL 

When  required,  rdocation  assistance  and  related  payments  are  pro- 
vided and  financed  by  die  PHA.  However,  die  devek)per  may  be 
required  to  reimburse  die  PHA  for  all  or  part  of  die  costs  for  such 


assistance  if  die  developer  faUs  to  provide  the  PHA  with  specific 
information  regarding  du;  occupants  of  a  proposed  site  or  propeny.  or 
to  furnish  notifications  to  such  occupants  in  accordance  with  die 
PHA's  instructions,  or  to  meet  any  other  applicable  relocation  require- 
ments. 

If  diere  are  any  tenant  occupants  vf  die  site(s)  or  property(ies) 
identified  m  the  turnkey  proposal,  prior  to  its  preparation  and  submis- 
sion, die  developer  should  ask  die  PHA  to  provide  detailed  informa- 
tion regarding  the  relocation  notification  requirements. 


Section  6.  Facilities  and  Services 


Intraductioa.  The  devetoper  shall  make  every  effort  to  select  sites 
diat  are  accessible  to  existing  or  proposed  public  facilities  and 
services.  This  may  not  be  possible  because  sites  may  not  be  available 
near  required  facilities  or  die  EKilities  may  not  have  die  capacity  to 
serve  die  proposed  project  In  such  instances,  necessary  facilities  and 
services  may  be  provided  to  die  extent  audnrized  m  diis  section. 

1.  ProjcctNoo-DweaiiigFacilities.Necessarynon-dwellingspace 
and  equipment  may  be  provided  for  management,  maintenance 
and  community  activities  and  may  be  included  in  the  develop- 
ment cost  of  a  public  housing  project  pro  vided  diat  die  amount  of 
ipact  does  not  exceed  die  limitations  identified  below.  These 
bcilities  may  be  provided  on  a  projea-by-projea  basis  or  as 
central  space  for  several  closely  situated  public  housing  projects 
operated  by  die  PHA.  Devekipers  should  review  Pan  I  of  dus 
packet  for  die  specific  PHA  requirements  for  diis  project 


a.  Maaagcaeat  Facilities.  Genend  purpose  ofifice  space  and 
equipment  may  be  required  by  dte  PHA  to  perform  adtninis- 
irative  functions.  Space  Cor  necessary  facilities  may  be  pro- 
vided not  to  exceed  die  following  linuiations: 


Number  of  Public 

Maximum  Management 

Housing  Units  Served 

Space  Allowed  (sq.  ft) 

0-15 

ISO 

16-50 

325 

51-100 

500 

101-150 

600 

151-200 

775 

201-300 

1000 

301-400 

1200 

401-500 

1400 

>D-i 
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Mainteaance  FacOitics.  Space  and  equipmem  may  be  re- 
qimed  to  perfonn  operation  and  maL'itenance  activities. 
Included  are  facilities  for  a  central  repair  shop  and  storage  of 
loob,  pans  and  outdoor  equipinent(e.g..  lawn  moweis.  snow 
bloweis.  and  maintenance  vehicles).  Space  for  necessary 
maintenance  facilities  may  be  provided  not  to  exceed  the 
following  limitations: 


Number  of  Public 

Maximum  Maintenance 

Housing  Units  Served 

Space 

Allowed  (sq.  ft) 

0-15 

125 

16-50 

400 

51-100 

800 

101-150 

1100 

151-200 

1400 

201-300 

1900 

301^W0 

2300 

4OK500 

2700 

CoBiBiuiity  Facilities.  Community  space  and  related  equip- 
ment may  be  required  to  provide  social  and  recreational 
opponunities  for  project  occupants.  Inchxled  are  such  £acili- 
des  as  game  rooms,  meeting  rooms  or  craft  rooms.  In 
detennining  the  amount  of  community  space  to  be  provided, 
consideration  shall  be  given  to  whether  space  will  be  provided 
for  a  child  care  facility  and  whether  such  space  could  be  used 
for  both  purposes.  Space  for  necessary  community  facilities 
may  be  provided  not  to  exceed  the  following  limitations: 

(1)  Pr^icctsDcsisMdrortbcEldcriy: 


Number  of  Public 
Housing  Units  Served 

Maximum  Community 
Space  Allowed 

UnderSl 

25  sq.ft.  per  unit 

51-100 

1.250  sq.ft.  for  the  first 
50  units,  plus  20  sq.  ft. 
for  each  additional  unit 

lOlormort 

2050  sq.  ft  for  the  first 
100  units,  plus  15  sq.  ft 
for  each  additional  unit 

Projects  fur  Fuay  OcaqMBcy: 

Number  of  Public 
Housing  Units  Served 

Maximum  Community 
Space  Allowed 

Under  101 

8  sq.  ft  per  bedroom. 

101  or  more 

800  sq.  ft  for  the  first 
100  bedrooms,  phis  4  sq. 
ft  for  each  additional 
bedroom. 

(3) 


Projects  for  Elderly  and  Faaily  OcciqnDcy.  The 
maximum  amoum  of  community  spaceforaprojea  to  be 
occi^Ned  both  by  elderiy  and  family  households  is  the 
sum  of  the  amounts  determined  in  accordance  with  ( 1 ) 
and  (2)  above. 


2.  Child  Care  Facilities.  Spiice  may  be  provided  for  a  child  care 
center  for  the  project  occupants  if  such  a  facility  is  not  otherwise 
available,  or  existing  facilities  are  inadequate,  lo  serve  the 
proposed  project  Such  space  may  be  provided  in  addition  to  the 
amount  allowed  for  community  ^ilities.  Refer  to  Part  I  of  thus 
Packet  for  specific  requirements. 

3.  Heahb  Cart  Facilities.  In  projects  for  elderly  occupancy,  space 
may  be  provided,  if  retpiired.  for  preventive  health  programs  for 
the  project  occupants.  This  may  include  space  for  such  facilities 
as  examination  rooms  and  health  clinics  only  if  they  are  not 
accessible  in  the  neighborhood  but  shall  not  include  general 
medical  care  or  hospital  care  facilities  such  as  laboiaiories  and 
treatment  rooms.  If  healdi  care  teilities  ae  necessary,  a  maxi- 
mum of  five  square  feet  foreachunitmay  be  provided.Suchspace 
may  be  provided  in  addition  to  the  other  amounts  allowed.  Refer 
to  Part  I  of  this  Packet  for  any  q)ecific  requirements. 

4.  Off-Site  F^ilitics.  Off-site  improvements  and  focilioes,  such  as 
extensions  of  water  and  sewage  systems  and  access  streets  to  the 
site  boundary,  may  be  required.  Thecost  foroff-site  facilities  may 
be  included  in  the  developer's  price  only  if  it  is  local  practice  that 
a  developer  or  builder  normally  pays  for  such  facilities  when 
developing  comparable  privately  owned  housing.  The  amoum 
authorized  for  off-site  facilities  shall  be  limited  to  the  Area  Office 
estimate  of  either  the  cost  of  such  facilities  or  the  increase  in  the 
site  value  that  is  attributable  to  such  teilities,  whichever  is  lower. 
If  the  cost  exceeds  the  amount  dtat  may  be  approved  by  the  Area 
Office,  the  additional  amoum  wouU  have  to  be  off-set  by  a 

,  donation. 

5.  CoiigrcgateFacilities.AsdefinedintheActcongregatehousing 
provides  a  li  ving  environment  in  which  some  or  all  of  the  dwelling 
units  do  not  have  kitchen  facilities.  Such  housing  must  have  or  be 
connected  with  acentral  dining  ^cility  to  provide  wholesome  and 
economicalmeals  for  the  occupants  inagenerallyself-supporting 
operatioL  The  spact  requited  for  a  central  kitchen  and  dining 
facility  is  in  addition  to  die  allowable  non-dwelling  facilities 
identified  in  this  section.  The  amount  of  space  for  the  dining  room 
shall  notexceedfifieen(15)square  feet  per  finer,accommodaung 
one-half  of  the  project  occupants  at  one  sitting,  and  the  kitchen 
shall  be  adequate  to  serve  the  dining  facility.  The  turnkey 
devekiper's  price  may  only  inchide  the  cost  of  die  foUowing: 

a.  space  for  the  common  kitchen  and  dining  facility,  including 
food  storage  areas; 

b.  equipmem  for  the  central  kitchen  facility,  inchxling  cooking 
utensils,  ranges,  reftigeiators,  storage  cabinets,  dishwashers. 
and  waste  disposal  equipment,  and; 

c.  fimitureandequipmentfortheceniraldiningfacility.includ- 
ing  tables,  cha^  linen,  glassware  and  eating  utensils. 


PfWMUB  MMons  9n  oteotoli. 


a'SAFT 


tami  HU042482  (01/22/97] 


UMI 


Federal  Regigter  /  Vol.  62,  No.  24  /  Wednesday.  February  5.  1997  /  Notices 5461 


SecUonT.  Design  and  Constniction  Standards 


Introdactiaii.  This  secticn  discusses  itie  design  and  constnidion 
standards  appiiciMe  K)  all  projects  developed  for  dw  public  housing* 
program.  Uthestandaid  is  optional  Pst  I  will  indicaie  if  it  is  requiied 
for  diis  specific  project 

1.  Basic  Standards.  Projects  developed  under  the  public  housing 
program  must  comply  widi: 

a.  eidterdieHUDMinimumPropertyStandards(MPS)forNew 
Constniction  or  the  HUD  Minimun  Design  Standanls  for 
RehiMlitaDon  of  Residential  Piopenies.  The  MPS  for  multi- 
Camily  Housing  apply  lo  walk-up  and  elevator  saucnoes  and 
sites  ?»d  are  contained  in  Hanibook  49 10. 1 .  The  MPS  which 
apply  to  detached,  semi-detached  and  row  structures  and  sites 
are  contained  in  Handbook  4900. 1 .  An  up4o-daie  copy  of  the 
MPS  is  available  for  examsiatian  in  each  HUD  Rqponal 
Area  and  Service  Office.  Copies  may  be  purchased  Crom  dte 
Unittd  Slates  Government  Printing  Office,  Washington, 
D.C.  20402.  llie  MPS  for  Rehabilitation  of  Resident!.' 
Properties  is  Handbook  4940.4  which  applies  to  all  types  of 
stnictures.  It  may  be  obtained  freeof  char«e  from  any  HUD 
Office. 

b.  HUD  environmental  requirements  and  requirements  for  ac- 
cessibility and  usability  by  the  physically  handicapped  (24 
CFR  40  and  24  CFR  8):  and 


any  applicable  <xal  requirenients, 
building  codes  and  ordinances. 


sudi  as  State  or  Vxai 


Local  MPS  Variations.  The  Area  Manager  may  approve  varia- 
tioiB  from  the  MPS  10  meet  special  local  conditions  for  a  specific 
project  Variations  may  include  modifications  to  design  and 
constniction  standards,  use  of  alternate  building  materials  and 
fixtures,  and  the  use  of  innovative  constniction  methods  and 
materials.  In  such  cases,  dte  Area  Manager  must  detennine  that 
the  ahemaie  standards  or  materials  will  provide  for  a  level  of 
stnictural  soundness,  useful  life,  and  economy  in  mainienanceor 
operation  diat  is  at  least  equi  valem  10  the  MPS .  Where  a  variation 
is  expected  to  be  used  for  future  projects  on  arepetitive  basis,  die 
Area  Manager  should  recommend  duu  an  appropriate  Local 
Acceptable  Standard  be  established. 

Additional  PrognM  Standards.  The  basic  standanls  identified 
above  provide  minimum  design  and  construction  requirements. 
The  construction  of  public  housing  projects  nuiy  exceed  die  basic 
standards  provided  diat  projects  do  not  involve  elaborate  or 
extravagant  design  or  materials.  For  example,  increasing  die 
MPS  insulation  or  glazing  standard  may  be  required  to  conserve 
energy  »A  provide  for  more  economical  operations  over  die 
projected  life  of  die  housing. 

a.  AddHioMl  Quality  Standards.  The  Area  Manager  is  re- 
quired to  devdop  specific  additional  quality  standards  neces- 
sary 10  comply  widi  die  requirements  of  Section  6(b)  of  die 
Act  Specifically,  the  law  requires  diat  die  design  and  cost  of 
a  public  housing  project  take  into  account  the  extra  disability 
required  for  safety  and  security  and  economical  maintenance 
of  such  housing:  die  provision  of  amenities  designed  to 
guarantee  a  safe  and  healdiy  family  life  and  neighborhood 
environment:  die  application  of  good  design  as  an  essential 


component  of  such  housing  for  safety  and  security  as  well  as 
other  puqioses:  dK  maintenance  of  quality  in  architecture  to 
reflect  the  standards  of  the  neighborhood  and  community :  die 
need  for  maximizing  die  conservation  of  energy  for  heating. 
lighting,andodKrpurposes:dieeffectivenessofexistingcost 
limits  in  the  area:  and  the  ad  vice  and  recommendation  of  kical 
housing  producers.  The  additional  quality  standards  for  diis 
project  may  be  found  in  Pan  IV  of  diis  Packet 

b.  Density.  The  density  requirements  are  stated  in  Section  3  of 
dusPait 

c.  Non-DwcUiBg  Facilities.  The  requirements  and  limitations 
for  required  facilities  and  services  are  stated  in  Section  6  of 
dusPan. 

4.  CarpetiBS.Caipeting.insteadofadiertypesoffinishBdfIooring. 
may  be  provided  only  in  projects  proposed  for  occupancy  by  die 
elderly  or  handicapped.  Caipetii^  may  not  be  used  in  bathrooms 
or  kitchens. 

5.  Basenems.  Unffaiished  basements  may  only  be  provided  in 
public  housing  projects  if  die  cost  of  constnicting  basements  was 
reflected  in  die  published  prototype  dwelling  constniction  and 
equipment  (DC&E)  costs  for  the  area  developed  by  die  Area 
Office.  In  establishing  prototype  costs,  die  Area  Office  may 
consider  die  cost  of  constnicting  basements  but  onlyindiose  areas 
where  it  is  common  kical  practice  for  moderate  income  housing. 

6.  Parking  SjMces.  The  numberofparking  spaces  to  be  provided  for 
apublk  housing  project  is  generally  deienn  ined  by  local  building 
codes  and  ordinances.  In  die  absence  of  local  parking  require- 
ments, die  Manual  of  Acceptable  Practices  (HE  4930. 1 )  should 
be  used  as  a  guide  for  determining  die  number  of  parking  spaces 
to  be  provided.  Parking  spaces,  generally .  will  be  provided  in  die 
fonn  of  parking  pads  for  detached  and  semi-detached  stnictures. 
or  a  parking  kx  for  other  structure  types,  and  wouU  be  an 
aUowable  expense  for  site  improvements  (Accoura  14S0.1). 

a.  HigbriseElevMor  Structures.  Parking  spaces  for  die  occu- 
pants of  highrise  elevator  projects  may  be  included  as  an 
integral  pan  of  die  stnicnire.  This  maybe  necessary  to  comply 
widi  local  requirements  or  to  provkle  for  economical  con- 
struction  of  die  proposed  project  because  of  die  limited 
availability  or  higji  cost  of  acquiring  adjacent  land  solely  for 
a  parking  lot  In  such  instances,  parking  spaces  may  be 
provided  in  a  basement  or  sab-basement  garage  and  would  be 
an  allowaUeexpense  for  site  improvcmenis(Accouit  1450. 1). 

b.  Detacked  and  Seai-DetwbcdStnKtarcs.  Garages  or  car- 
pons  (as  distinguished  from  paricing  pads)  are  occupant 
storage  spaces  and  must  be  included  in  dwelling  constniction 
(Accoum  1460).  One-car  garages  or  carports  for  a  specific 
project  being  devekiped  as  scattered  site  housing  may  be 
provided  if  diis  can  be  accomplished  widiin  die  prototype 
dwelling  constniction  and  equipment  cost  liinitation. 

7.  Air  Conditioniag.  Air  conditioning  systems  may  be  provided  in 
pubUc  housing  projects.  This  may  be  necessary  to  provide 
flexibility  in  die  design  and  layout  of  die  housing  units,  provide 
for  a  healthy  living  environment  assure  continued  occupancy. 
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and  preveni  ptemaiure  oixsotescence.  Although  air  conditioning 

may  be  desirable,  it  is  not  required  unless  specified  in  P»t  I  of  this 
Packet 

8.  Utiitics.  It  b  imponant  that  the  best  types  and  utility  combina- 
tions be  selected.  If  the  best  system  is  not  installed  initially,  the 
cost  of  convening  to  another  system  at  some  later  date  is  usually 
prohibitive.  All  selected  utilities  must  be  available  in  time  for 
project  construction  or  occupancy. 

a.  Utility  Analysis.  The  PHA  will  provide  a  compleied  Com- 
parative Analysis  of  Utility  Costs  (Fbnn  HUD-S 1994)  for  the 
proposed  project  with  this  Racket 

b.  Utility  Sciectioo.  The  utility  combination  identified  by  die 
PHA  shall  be  selected  unless  the  developer  can  demonstrate 
that  a  more  efficient  and  economical  combination  is  avail- 
able. If  the  developer  wishes  to  propose  an  alternative  com- 
bination, the  developer  must  prepare  and  submit  with  its 
proposal  a  revised  Fotm  HUD-S  1994. 

c.  ladividBal  Noa-DwcUuig  Meters.  Utilities  for  non-dwell- 
ing facilities  (e.g.,  maintenance,  management  and  commu- 
nity space)  shall  have  meters  separate  from  residential 
meters. 

9.  Solar  Eacrxy.  The  developer  shall  make  use  of  solar  energy,  if 
it  is  economical  to  do  so.  Solar  energy  systems  are  required  only 
if  staled  in  Pan  I  of  this  Packet  Any  addition,  alteration,  or 
improvement  to  an  eusting  or  new  structure  designed  to  use  solar 
energy  » reduce  the  demand  for  other  energy  sources  may  be 
considered. 

a.  HUDStaadards. The InteimediateMinimumProperty Stan- 
dards for  Solar  Heating  and  Domestic  Hot  Water  Systems 
(Handbook  4930.2)  identifies  various  types  of  active  aid 
passive  systems  that  may  be  considered.  A  solar  heating  or 
domestic  hot  water  system  may  be  approved  only  if  an 
operationa!  convenckxial  system  will  be  pn>vidediBa*1ack-iq>''. 


Sections.  Prototype  Costs 


b.   AllowableProjectCasts.Thecostofsolarenergyequipinem 
is  an  aUowable  expense  for  project  devek)pnient 

(1)  Site  Iiaproveaients  (Accouat  1450.1).  The  purchase 
and  installation  cost  of  energy  generating  or  collecting 
equipment  shall  be  included  in  Account  14S0.1.  In- 
cluded are  the  costs  of  related  structure  alterations: 
distribution  systems  (e.g..  wiring,  ducts,  piping,  pumps, 
insulation  and  heat  exchangers):  storage  tanks.  lock  bin 
or  heat  sink  elements;  and  control  systems,  sensors  and 
k>gic  devices. 

(2)  Dwcllin(CoostnictioB  (Account  1460).  The  cost  of  all 
energy  distribution  systems  within  the  dwelling  unit 
shall  be  included  in  Account  1460.  Inchided  are  all  costs 
for  the  conventional  "badc-up"  system,  as  well  as  the 
fdated  dwelling  unit  costs  for  the  solar  heating  or 
domestic  hot  water  system  suchas  wiring,  ducts,  piping, 
radiators,  grills,  dampers  and  thermostat  In  addition,  the 
cost  of  building  construction  common  to  both  the  solar 
system  and  the  housing  (e.g..  sturdier  roof  framing  to 
suppon  solar  collecting  equipment)  shall  be  included  in 
Account  1460. 

10.  Works  of  Art  Works  of  art,  such  as  sculptures,  mosaics  or 
murals,  may  be  incorporated  in  a  public  housing  project  Selec- 
tion of  the  artist  is  the  responsibility  of  the  architect  or  developer 
with  the  ^>proval  of  the  PHA.  Works  of  an  may  be  provided  only 
in  common  buildings  areas  or  grounds  of  the  proposed  project  In 
selecting  an  objects,  consideration  must  be  given  to  their  appeal 
and  acceptance  by  project  and  neighborhood  residents.  The 
materials  selected  should  be  permanent  and  capable  of  with- 
standing exposure  to  the  elements  and  preclude  the  possibility 
of  theft  The  cost  of  all  works  of  an  for  a  specific  project  shall 
not  exceed  one  percent  of  the  amount  budgeted  for  dwelling 
construction  and  equipment  The  cost  of  an  objects  that  are  pan 
of  the  structure  b  an  allowable  expense  for  non-dwelling 
construction  (Account  1470).  otherwise,  the  cost  shall  be 
included  in  site  improvements  (Account  14S0.I). 


lalrodaetMn.  Section  6(b)  of  the  Act  requires  diat  HUD  establish 
prototype  costs  at  least  annually  for  various  stnictuR  types  and  unit 
sizes  in  different  areas  of  the  couitry.  The  prototype  costs  established 
by  HUD  represem  the  ceiling  amounts  that  may  be  approved  for 
constniction  and  equipment  in  the  prqject  devekipment  budget  wd 
construction  contract  The  Act  also  provides  that  die  prototype  costs 
established  by  HUD  for  any  area  may  be  exceeded  by  up  to  ten  (10) 
percent  if  necessary  for  individual  projects. 

I.  Federal  Regittef  Publication.  The  unit  prototype  cost  schedule 
is  published  at  least  annually  as  a  Notice  in  the  Federal  Register 
and  is  effective  upon  publication.  "Hie  published  prototype  cost 
schedule  klentifies  the  current  per  iMiitdwellii^  constniction  awd 
equipment  cost  base  don  the  number  of  bedrooms  and  structue 
types  for  various  geographic  areas.  The  unit  prototype  cost 
schedule  foraspecific  geographic  area  may  be  revised  based  on 
public  comments  or  otherevidence  that  construction  cosisexceed 
the  limits  determined  by  HUD.  Any  revisions  approved  by  HUD 
also  will  be  published  as  a  Notice  in  die  Federal  Register. 


2.  Prototype  Cost  Area.  A  "prototype  cost  area"  is  a  geographic 
area,  established  by  the  Area  Office,  within  which  there  is  no 
appreciable  difference  in  the  cost  of  material,  labor,  and  equip- 
mem  for  die  housing  construction  industry.  A  separate  prototype 
cost  area  may  be  established  if  construction  costs  in  a  community 
consisaemly  differ  from  odter  conununities  within  the  same 
prototype  cost  area.  Prototype  cost  areas  are  idendfiedby  county, 
city .  or  odier  politkal  boundaries.  A  map,  identifying  the  current 
prototype  cost  areas,  is  maintained  in  die  Area  Office  and  is 
available  for  public  inspection. 

3.  Stractare  Types.  The  unit  prototype  cost  schedule  is  established 
on  die  basis  of  the  number  of  bedrooms  per  unit  for  die  following 
structure  types: 

a.  Detached  (D).  A  structure  which  consists  of  a  single  living 
unit  and  is  surrounded  by  permanem  open  spaces. 

b.  Seaii-Detacked  (SD).  A  structure  containing  two  living  units 
separated  by  a  common  vertical  waU. 
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c.  Row  Dwcttag  (R).  A  soucture  containing  three  or  nKxe 
bving  inits.  exh  sepaiaied  by  venical  walls,  and  generally 
having  individual  entrances  and  interior  stairs. 

d.  Walk-Up  Apartmeats  (AW).  A  multi-level  low-rise  struc- 
ture containing  two  or  more  living  units,  each  separate 
horizontally  (ceiling^floor).  and  by  vertical  walls. 

e.  Elevator  Structure  (AE).  Any  high-rise  structure  for  which 
an  elevator  is  required  under  the  Minimum  Property  Stan- 
dards or  local  building  codes. 

4.  Dwelling  Coastnctiao  and  Equipiacat  Costs.  The  construc- 
tion cost  of  new  housing,  for  dte  purposes  of  establishing  proto- 
type costs,  indudes  the  cost  allowed  for  dwelling  stnictiRs 
(Account  1460)  and  dwelling  equipment  (Account  146S).  The 
following  is  a  description  of  the  construction  items  included  in 
prototype  costs: 

a.  General  CoBStmctioD.  This  inchides  the  costs  for. 

(1)  normal  ejicavation  and  backfill  for  dwelling  souctures. 
but  not  the  cost  for  excessive  excavation  and  backfill  or 
site  improvements  such  as  grading,  installation  of  utility 
service,  streets,  walks  and  landscaping; 

(2)  normal  foundations  but.  not  the  cost  of  special  improve- 
ments such  as  pilings,  caissons,  or  underpinnings  re- 
quired for  unusual  site  topography  or  sub-soil  condibons; 

(3)  sffuctural  framing  and  interior  and  exterior  fmish; 

(4)  dwellingsinictures.inchidingcksetsandotheroccupant 
storage  ^aces,  and  common  spaces  such  as  entrances, 
corridors  and  lobbies,  janiiorial  closets,  and  laundry, 
heating  and  equipment  spaces;  and 

(5)  fixed  equipment  such  as  cabinets,  cupboards  and  d)elv> 
ing,  inchtding  installation. 

b.  Phmbiag.  This  inchides  all  costs  relating  to  domestic  gas. 
water  and  sewage  distribution  systems  within  dwelling  struc- 
ture walls,  such  as  piping,  kitchen  and  bathroom  fixnnts  and 
accessories,  domestic  hot-water  heaters,  circulating  pumps, 
and  utility  meters  or  checkmeters. 

c.  Heatiag  and  Air  Coaditioaiiig.  This  inchides  all  costs 
relating  to  air  handling  and  distribution  systems,  such  as 
fivnaces,  piping,  ducts,  radiatois.  filters,  vents,  and  fons.  This 
applies  10  costs  related  to  dwelling  structures  whether  such 
items  are  within  the  dwelling  structure  walls  or  pan  of  a 
central  healing  plant  or  system.  If  a  cenoal  plant  will  serve 
both  dwelling  and  non-dwelling  areas,  aproportionaie  cost  of 
the  structure,  equipment,  heating  mains,  aitd  pipe  tuiuiels  is 
also  inchided.  The  cost  of  air  conditionii^  systems  and 
equipment  is  also  inchided  where  it  has  been  justified. 

d.  ElectricaL  This  inchides  all  costs  relating  to  interior  electri- 
cal systems  from  the  servce  drops,  such  as  wiring,  recep- 
tacles, switches,  fixtures  and  elecoic  meters  or  check  meters. 

Elevators.  This  includes  the  cost  of  elevators  and  related 
equipment  for  high-rise  structures. 


e. 


6. 


f.  Other.  This  includes  a  proportionate  share  of  die  buiUet's 
cost  of  Ubor.  insurance.  Social  Security  and  sales  taxes,  and 
die  builder's  general  overhead,  profit,  and  bond  premiuaLs. 
Not  included  are  a  turnkey  developer's  fee.  overhead,  or 
interest  on  construction  fiiumcing. 

g.  Dwelliiig  EqaipBcat.  This  includes  the  cost  of  ranges, 
refrigerators,  shades,  screens,  and  similar  equipment  pro- 
vided in  dwelling  structures  and  the  installation  cost. 

Unit  Prototype  Cost  The  published  unit  prototype  cost  repre- 
sents the  current  dwelling  consouction  and  equipment  costs  for 
modest  housing  that  is  built  in  compliance  with  the  MPS  and  kxal 
buikling  codes  and  requirements  and  the  additional  public  hous- 
ing program  standards. 

Base  Project  Prototype  Cost  The  base  pnjea  prototype  cost  is 
computed  by  multiplying  die  then  current  appticabte  unit  proto- 
type costby  die  number  of  units  for  that  unitsize  and  structure  type 
and  then  adding  the  amount  for  all  units  in  die  proposed  project 

Pruto^pe  Cost  A^jostncot  Factor.  A  cost  ad>is&nent  factor  is 
developed  to  recognize  actual  changes  (increases  or  decreases)  in 
construction  costs  from  the  effective  date  of  die  unit  prototype 
cost  (used  10  determine  the  base  projea  prototype  cost)  lo  the 
execution  date  of  the  contract  of  sale  (turnkey),  llie  cost  adjust- 
ment factor  is  based  on  actual  changes  in  construction  cost  using 
die  Boeckh's  Index.  However,  if  another  cummercial  index  (e.g.. 
Marshall  Swift's)  is  customarily  used  by  the  Area  OfTice  for 
routine  processing,  it  may  be  used  instead  of  the  Boeckh's  Index. 

Project  Prototype  Cost  Linit  The  project  prototype  cost  limit 
is  the  ceiling  amouiu  that  may  be  approved  for  dwelling  construc- 
tion and  equipment  (Account  1460  and  Account  1465)  in  the 
contract  of  sale.  The  project  prototype  cost  limit  is  determined  at 
the  time  diat  the  contract  of  sale  is  to  be  executed.  This  is 
determined  by  multiplying  the  base  project  prototype  cost  by  the 
prototype  cost  adjustment  factor. 

In  limited  circumstances,  it  may  be  necessary  to  exceed  (he 
project  prototype  cost  limit  to  carry  out  the  objecti  ves  of  die  Act 
Section  6(b)  of  die  Act  pit>vides  that  the  prototype  cost  may  be 
exceeded  by  up  to  ten  ( 1 0)  percent  If  die  additional  cost  does  not 
exceed  ten  ( 10)  percent  the  Area  Manager  may  approve  a  higher 
project  prototype  cost  for  the  following  reasons: 

a.  Local  Baildiag  Requirements.  Increases  attributable  to 
changes  in  kxal  building  requirements  (e.g..  codes,  ordi- 
nances) whkh  were  imposed  after  the  unit  prototype  cost 
schedule  was  published. 

b.  MiaiBan  Piupcity  Standards.  Increases  attribut;d>le  to 
changes  in  die  HUD  Minimum  Property  Standards  or  (he 
additional  public  housing  program  standards  which  were 
imposed  after  die  unit  prototype  cost  schedule  was  published. 

c.  Scattered  Site  Housing.  Higher  development  costs  are  an- 
ticipated because  die  pn>iect  is  bemg  developed  as  scattered 
site  housing. 


M 


^Ai^ 


Increases  Doriag  Coastradioa.  Change  orders,  dat  are 
beyond  die  scope  of  die  construction  contract  or  contract  of 
sale,  which  are  required  to  provide  a  necessity,  appropriate 
it  or  equivalent  for  die  proposed  project 
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PartW.  Contents  of  Turnkey  ProposaJ 


Turnkey  proposak  must  comply  with  all  requirements  of  the  Tuinkey 
Developer's  Packet  lo  be  considered  by  the  PHA.  Each  turnkey 
proposal  shall  include: 

1.  FonBHlJD-52651-A.  The  proposal  shall  contain  an  original  of 
the  Siie.  Design  and  Cost  Repon  (Fbnn  HUD-S26S 1 -A)  for  each 
individual  site  (or  a  siie  comprising  several  contiguous  parcels 
having  exhibits  and  information  applicable  to  all  parcels).  This 
form  must  be  completed  with  all  attachmenis  and  all  questions 
answered.  Where  more  than  one  site  is  proposed,  a  separate  Fonn 
HUD-S26S 1 -A  shall  be  submitted  as  a  sununary  for  the  proposed 
project  as  a  whole. 

2.  Devdopcr's  Expcricace.  The  developer  and  the  devekiper's 
contractor  shall  provide  the  following  infonnaiion  relaliiig  to 
their  housing  construction  and  development  experience  in  con- 
nection wiih: 

a.  HUD  projects:  a  Previous  Participation  Certificate  (Form 
HUD-2530).  which  identifies  the  project  number,  kxation. 
units,  and  current  development  status  for  all  HUD  assisted 
housing  projects  (e.g..  Public  Housing,  Section  8,  Section 
202)  and  HUD  insured  projects  (e.g..  Section  221(d)  (4), 
Section  236,  Section  2(77); 


b.  Other  projects:  a  list  of  other  projects  (excluding  HUD 
assisted  and  HUD  insured  projects)  developed,  identifying 
the  number  of  units,  structure  type,  community,  total  project 
cost  and  current  development  status:  and 

c.  ruuncial  statemeat:  a  Personal  Financial  and  Credit  State- 
ment (Form  FHA  24 17).  The  PHA  will  not  be  authorized  to 
release  any  financial  information,  except  to  the  Area  Office, 
without  the  express  written  consent  of  the  developer  or 
contractor. 

3.  Developer's  Ceiiificatioo.  The  developer  shall  submit  a  written 
certification  which  indicates  that" 

a.  the  developer  has  read  and  understood  the  provisions  of  the 
turnkey  contract  of  sale:  and 

b.  if  the  developer's  tuinkey  proposal  is  selected,  the  developer 
wiU  compi  y  and  assure  that  any  contractors  or  subcontractors 
employed  by  the  developer  will  comply  with  the  require- 
ments of  the  contract  of  sale. 


Section  rv.  Rxms  and  Doctjments 


The  following  forms  and  documents  are  provided  with  this  Packet 

1.  PHA's  Proposal  EvahMiion  System 

2.  Prepared  Form  HUD-51994  (Comparative  Analysis  of  Utility 
Costs) 

3.  BbmkFbfmHUD-S1994 

4.  Form  HUD-S301S  (Format  for  Tivnkey  Contract  of  Sale) 

5.  Ftem  HUD-S26S1 -A  (Site.  Design  and  Cbst  Report) 

6.  Fbnn  HUD-2530  (Previous  Participation  Certificate) 


7.  Foim  HUD-S087  (Outline  Specification) 

8.  Program  Regulation  24  CFR  841 

9.  A  copy  of  the  locally  adopted  HUD  additional  quality  standards 

10.  Haidbook  7417.1  REV- 1,  Chapters  9  and  10  Sections  on  PHA 
submission  of  (kawings 

11.  Fbrm  FHA-24I7  (Personal  Financial  mi  Credit  Statement) 

12.  Form  HUD-92800-3  (FHA  Underwriting  Report)  -  only  if  the 
project  involves  single  family  (1-4  family)  units 


PHA's  Proposal  Evaluation  System 


Propocal  Evaliatioa  Criteria.  The  PHA  will  evahiate  and  rate  each 
turnkey  proposal  objectively  on  the  basis  of  the  following  criteria: 

1.  Developer's  Price:  the  total  developer's  price  as  a  percett  of  the 
median  developa's  price  for  all  responsive  turnkey  proposals; 

2.  DC&E  Cost:  ihe  developer's  dwelling  construction  and  equip- 
ment cost  as  a  percent  of  the  base  project  prototype  cost; 

3.  Developer's  Experieacc:  the  ability  of  the  tuinkey  developer 
aid  coturactor.if  applicable,  to  buiUahousingprojea  of  dte  type 
and  scale  proposed,  including  the  number,  complexity  and 
kxation  of  construction  activities  currently  underway; 

4.  Physical  Site  Ckaractcnstics:  the  suttabUity  of  the  site  for 
housing  use  and  tireedom  from  adverse  envirorunental  conditions; 

5.  Site  PtaardK  extent  that  the  site  is  appropriate  for  the  intended 
use  (c.g..  occupants,  density)  and  the  site  plan  provides  open 


spaces,  outdoor  recreation  areas,  and  promotes  economical  project 
construction  and  mainteiuuice,  and  minimizes  displacement  of 
site  or  property  occupants. 

6.  Site  Locatim:  the  proximity  and  accessibility  of  the  site  to 
transportation,  employment,  recreation  and  similar  facilities  and 
the  adequacy  of  such  facilities; 

7.  HoMSiag  and  Eaptoyaicnt  OpportMiities:  the  absence  of  low 
income  or  assisted  housing  concenoaied  in  the  proposed  neigh- 
borhood or  area  of  the  community  and  extent  that  the  devetoper 
proposes  to  employ  minority  or  women-owned  businesses  in 
project  development  activities. 

8.  Architectural  Trcataeat:  the  degree  to  which  the  design,  and 
placement  of  buildings  is  aesdietic  and  complements  adjacent 
development,  and  the  building  and  imit  floor  plans  and  layout 
provide  functional  housing  arrangements; 


QkAFT 


lorn  tMySZUn  (01/22/97) 


UMI 


Federal  Register  /  Vol.  62.  No.  24  /  Wednesday,  February  5,  1997  /  Notices 


5465 


9.  Special  Design  Features:  the  degree  to  which  the  design  incor- 
porates features  that  provide  for  efficient  projea  opaaaons, 
lower  maintenance  costs,  and  the  safety  and  security  of  the 
occupants: 

10.  EMrg]rSaviiigs:tN*extentthatthedesignprovidesforlang-ienn 
energy  savings  by  incorporating  the  use  of  solar  energy  or  other 
energy  conservation  features; 

11.  Materiab  and  Equipaeat:  the  extent  that  durable,  low  mainte- 
nance, construction  material  and  equipment  will  be  used; 

12.  Overall  Project  DcsigB:  the  extent  that  the  proposed  housing, 
including  non-dwelling  facilities,  meets  the  design  and  6inctionai 
objectives  incficaied  i  the  Turnkey  Developer's  Packet; 

13.  OtherPHACriteria:anyotherobjectivecrite(iaestablishedby 
the  PHA  and  identified  in  Pan  I  of  this  Turnkey  Devekjper's 
Packet 

Proposal  Rating  and  Sdectioa.  The  PHA  will  rate  each  responsive 
turnkey  proposal  on  the  basis  of  the  criteria  above.  If  the  highest  laied 
turnkey  proposal  was  assigned  a  zero  by  the  PHA  for  any  criterion,  the 
PHA  may  select  the  next  highest  rated  turnkey  proposal  for  which  no 
criterion  was  assigned  a  zero. 

a.  Staadard  RatiBf  System.  The  standard  rating  system  shall 
be  used  if  speciainiA  criteria  were  not  established.  (See  Pan 
I.  Proposal  Evaluation  Criteria.)  The  maximum  rating  under 
the  standard  system  is  84  points.  HowevCT,  a  turnkey  proposal 
must  receive  a  score  of  at  least  SO  points  to  be  selected  by  die 
niA  based  on  ttie  foUowing  rating  procedure: 

(1)  Developer's  Price.  A  turnkey  proposal  will  be  consid- 
ered as  average,  if  the  developer's  price  is  between  90 
percent  and  100  percent  of  the  median  developer's  price 
for  all  reqnnsive  turnkey  proposals;  poor,  if  the 
developer's  price  is  more  than  100  percent;  and  superior, 
if  the  developer's  price  is  less  than  90  percent  Pobus  for 
developer's  price  shall  be  assigned  as  either  superior  ( 10 
points),  average  (5  points),  or  poor  (zero  points). 


(2)  DC&E  Cost  A  turnkey  proposal  will  be  considered  as 
aveiage.  if  die  Dwelling  Construction  and  Equipment 
(DC&E)  ponion  of  the  developer's  price  b  between  90 
percent  and  100  percent  of  die  base  project  prototype 
cost,  poor,  if  the  DC&£  cost  is  more  than  100  penxni: 
and  superior ,  if  it  is  less  than  90  percent  Points  for  DC&E 
cost  shall  be  assigned  as  either  superior  (10  points), 
average  (S  points),  or  poor  (zero  points). 

(3)  Developer's  Expcricace.  The  PHA  shall  evahiaie  the 
deveiopet's  and.  if  applicable,  the  contiactor's  previous 
experience  in  housing  constnictioii.  Points  for  developer 
and  contractor  experience  shaU  be  assigned  as  eidier. 
superior  (10  points),  average  (S  points),  or  poor  (zero 
points). 

(4)  Site  aad  DesigB  Criteria.  The  PHA  shall  evahiaie  the 
turnkey  proposals  for  each  of  the  other  nine  criteria  and 
shall  assign  points  as  superior  (6  points),  average  (3 
points),  or  poor  (zero  points). 

b.  Op(iowURatiiigSjstca.Theoptionaliataig$ystcmshallbe 
used  if  special  PHA  criteria  were  establshed.  "The  maximum 
rating  mder  the  optional  system  is  100  points  which  provide 
sixteen  (16)  discretionary  points  for  use  by  the  PHA.  Under 
diis  system,  a  turnkey  proposal  must  receive  ascore  of  at  least 
60  points  to  be  selected  by  the  PHA.  The  sixteen  (16) 
discretionary  points  shall  be  distributed  among  the  PHA 
established  criteria  and  shall  be  assigned  as  follows:  superior 
(die  number  of  poitus,  not  exceeding  16,  assigned  to  the 
criterion  by  the  PHA),  average  (one-half  of  the  maximum 
number  of  points  assigned  to  the  criterion),  or  poor  (zero 
points). 
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U.S.  DafMrtiMM  of  Housing 
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Office  of  Public  and  Indan  Housing 


OMB  Approval  N6. 2577-0033  (Exp.  oa«)if96) 
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It  an  ACC  tor  Frani-End  Fund*  «w  «ncuHd: 

LoanAutfnrily-      $ 

ConbaciAutwrily-S 

Oak:  - 


Part  l-PHA  Data 


AlocMtanArM: 

□  MbooAiw  1— lAllocatonAwa 

□  Noo-MBfroAfsa    ^PHAoutsWa Central CHy 


□  PHA  insids  Csntriy  CMy 
1 


O  Allocalion  Area 


1.  NWMOIPHA: 


Z  AddrauolPHA: 


3.  PHA  awaoljuriadfawnn'wJudea  the  oorTwiKrttyfcifiiiihichpuMc  housing  d^^ 

4.  The  lequifedCoopefalion  Agreements  n**8XBcu<Bdtorthe  proposed  project 


5.  A  current  General  Certillcafc:(«)n'«»«'*=**»d   (b)n*«ei««*w*»ed.  dated 


.andissHv^M. 


6.  Thefeqt*edPHAfeeolrttonaulhortzing«ub(ni»8iono«thiePHAPropoaal.e>e..(a)ni«*B«ehed(b)nw»«u^^ 
Part  II— Proposal  Pro)act  Summaiy  and  Davalopnwnt  Sdiodui* 


1.  Convnunilyt 


2.  CauniyarOe)arSimlarAr*a: 


SecSen  a.  Houeeig  Type  end  Oevelopinenl 


3.  Congresstanal  OlsMct(s) 


4.  C«nsut  Tradi/Enumtraian  atatent) 


1.  Houiing  T>pe  wtf  Deyttopnwm  Mseiod 

g  Conventional 
(2)Tuml«ey 
D  (3)  Acquisition 

(b)  RehaMMen  mmD  D  I 
(e)  EjJsfc^j— ^— ^awlJ 


9.  NTumKay: 

(a)[3  RFP  and  Developer^  Packet  Is  attached. 

(b)Q  PHA  selected  Turnkey  Proposal  is  attached. 

(c)D  ^*^  oenMes  that  Turnkey  Propoaal  was  setocted 
beted  on  an  objecSve  rating  system  using  such  lactois 
as  site  location,  proiect  design,  prtae  and  devetaper 


3.  CongrtgM*  or  otMr  sp«d#uM  Iwusing 
{a)Qis     (b)n  is  not  proposed.  If  ■Yae- 
spedly  use(s)  and  number  o(  unite. 


SecHenC  DaraMng UnNs by HeueeltoW IVpe and SftuclMe Type 

As  approprtete,  enter  Iw  nunter  of  dweing  unite  (DUs),  proposed  lor  thto  protect  by  number  of  bedrooms,  s»udure  ml  housahoM  Vpe. 
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I  Sbudure  Typee  aie:  O-Detaehed:  SO-Semi-Oetached:  FWtow  or  Townhouse.  W.WMtup:  wd  E>Elevalor 
'  JueMeatien  laouired:  See  Part  II.  Item  A.4.  DemHy 


SeeaenD.  Propoesd  Pre|ect  Pswlopaiiwl  aclwdwts 

Scheme  eechpwceasingiteplbrthepropoeedproiectin  tie -PHA  Estimate- cofamn 
by  entering  tw  eeHmated  number  of  eatendar  day*  requlrad. 

Nuatew  et  Calmdar  Oeys 

a.  OsMby  wiMicampiateprcpatai 
■ObeMtnWMd: 

ftoceeeing  Stepe 

(i)PHAEs«naw 

(2)  HUOOta 

(e)PHASubmiaaian 

I.SiteOocumente 

(b)  HUD  Dadaton 

25 

25 

9.  SiaM  «w  tartiatt  opaon  npkalon  am»  mitt 

2.  Design  Documente 

(a)PHASubmisaion 

(b)HUOOaciaion 

4S 

45 

3.  Corvbuctlon  Documents 

(a)PHASubmiaaion 

(b)HUDOeclaian 

45 

45 

4.  Contact  Oocumente 

(a)PHASubmlaaian 

(b)HUODedslan 

IS 

15 

S.  Conatudton  Stert 

6.  Comptetion  or  Acquistinn 

7                                                                                                    Taw 
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Part  IH    Propoirt  CenlMil 

lA.  P>cpo«t< turn, Fwi>ct Dtiwlpgow Md CcwrtwicMpw Cot 
Cm  to  Four  Family  Prop««M:  A  •e«tor»d  titi  houiing  praiact  bwoMng  am  to  tour  lamly  propw^ 
toloafing  va  Madwd:  (1)  Q  a  noighbortwod  rnap  idwrtMytog  apadllc  bo^ridartM  ^^ 
daacripiton  of  Iha  structural  lypoa.  un«  sizaa.  and  condMons  of  typical  houaing  In  aadt  o(  tw  spac^ 
or  a)dsling  houaaa.  aa  applicable  13  ma  proposal .  are  ragularty  ofterad  tor  Mto  within  cost  IMtallona:  wid  (^^ 
ma  atlBciMd  achatkjto  darnontttatas  trutt  all  propartiaa  iiM  ba  acquirad  t)y  tha  PHA  «rithin  ona  yaar  of  ACC  axaouiM 
and  data*  by  which  proparty  spadfic  alto  acquisition  documanti  «Ml  ba  MJbmittad. 


2.  SllBD«aignandCoatR«perto:(1)Nui?ibarolsitaslnpraposadproiact. 


.;  (b)  Numbsr  of  Forms  HUO-S2651 -A  attachad  . 


_:(e)AFonnHUO- 


5265 1 -A  wmi  ra(Mrad  axhibJts  is  attachad  tor:  ( 1 ) Qaach  proposad  sito  and/or  (2)  Q a  sita  comprising  aavaral  contiguoia  pMcato  hav^ 
and  intormalion:  (d)  Q  a  saparato  Form  HUO-S2651-A  Is  attached  summwizing  the  proposed  protect  as  a  whole. 

Propoasd  Conatrwdien  CoaVPrlce:  The  total  oonstnjcton  cosVprica  proposed  Is  S wHh  a  par  unit  coaVprioa 

proposed  of  S ^__ 

DetMHy:  (a)  Q  the  PHA  proposes  a  project  danai^  which  maeti  HUD  raquiratnento  including  those  of  cornpallbaty  tar  tha  number 
rasldenis:(b)ihepropaaadproiact:(1)Qla   (2)Qisnota8catlarad-sitopraject;(c)iusti«eationtoriheusaofhigh-flses»uclures:(1)Qlsnol^pacaMe. 
(2)  Q  is  attached,  or  (3)  Qwnii  previously  submKtod  to  the  Field  Office  on (d«B). 


housing  identified  In  me  HUD-approvad  PHA:  (a)Q  Yasor 


5.  Scfcoola:  A  lanar  from  the  school  board  (a)  Q  is  attached  (b)Q  is  not  required. 

6.  PHA:  The  PHA  aalactod  the  proposed  site<s)  to  comply  wim  the  toca^tona  tor  ( 
(b)QNolApplicaMa. 

7.  Faeill«eeendServleM:Formeintandadrealdants.thePHApropoeesapro)acttorwhich:(a)QlhalaclMesandservioeeascuri«nCyaxl^ 
exceed  HUO  requ^aments:  or  (b)  Qwim  me  additsan  of  toe  taltowing.  the  fadMas  wH  meet  or  exceed  HUD  requiran^intt: 


Ptopotad  Fsclttf/S«vlc* 

SowcsolFunakig 

Cani0aSanOaM 

nWta 

, 

- 

S.  NondweWng  Space:  (a)  □  the  project  nondweWng  space  proposed  complemants  the  fadWIas  and  services  retorrad  to  in  Item  7  sbove  ifnondwaWng 
space  is  net  exdusivsly  tor  me  proposed  project,  an  attachment  stato  me  extont  that  (b)  Q  nondweCng  speoe  is  also  for  other  public  hous»>g  proiects 
and  the  appHcaMa  amounts  and  cost  of  such  space  and/or  (c)  Q  nondwaWng  space  is  also  tor  projects  under  other  assistod  housing  progr«ns. 

9.  unity  Camblnelten:  The  attached  Comparative  Analysis  of  Utiity  Costs  (Form  HUO-51M4)  (a)  Q  ia  me  one  prepared  by  the  Field  Office  or 
(b)  Q  is  a  revised  one  prepared  pursuant  to  requiraments. 

10.  Heualwg  OppertuwHIee;  (a)  □  ma  PHA  aelsctod  me  propoec«l  project  sito  to  comply  wim  or  exceed  HUD  housing  opporturrty  rsquirements  and 

(b)  Q  th£  toaowing  totormalton  has  been  added  to  the  loceMy  rnap  required  by  me  Form  HUD-52S61-.V  <1)  the  percentage  of  n^writy  rasidents  for  each 
of  the  tocaltys  areas  of  minority  concantation  anci  racially  mixed  areas:  and  (2)  existing  ai«l  proposed  HUD  w>d  other  assisted  housing. 

11.  Envlremnsgtol:  □  the  PHA  proposes  a  projec?  which  complies  wWh  or  exceeds  HUD  environmental  requiramants. 

12.  Relocallon:Olsplacament(a)Qis  (b)  Q  la  not  Irwolvad.  If  dtoplaeament  is  Invalved.  (c)  an  attachment,  m  addition  to  m«  required  by  the  Forni  HUO- 
S2S61-A,  identlfias:  (1 )  Q  the  type  of  notice  (NoSca  of  Dlsplacemant.  Nobca  of  Right  to  Contfnue  in  Occupancy,  or  other  notice)  propoeed  to  be  issued 
to  each  occu-pant:  (2)  Q  the  estimated  cost  of  any  required  relocadon  benellb:  and  (d)  the  following  summarizes  potsnttal  dnpiaoament: 


(DTypsot 

a.  Tom 
Numtar 

b.agUtlar 
AsMMHousmg 

c-EiOmewo 
fWKaHnCoM 

(2)  Sourow  of  Rstocaton  Com  Futt 

aSouc* 

b.Aimn 

l.FamCas 

1.C0BG 

2.lndMduals 

2.PublcHouMng 

3.  business  Concerns 

' 

3. 

4.  NonproUt  msMuaorv 

4. 

5. 

Tetal 

5.                          TaM 

SectlenB.  Dawwatratlow  of  Flwswclal  FeeefcHMy 

This  PHA  has  demonstrated  financial  toasibttty:  (1)Q  wim  me  aid  of  operating  subsidy  or    (2)[3withoutme 
of  Financial  Feasibiliiy  (Form  HUO-52485)  or  omer  demonstrabon  pursuant  to  HUO  insmwtlons  is  attached 


need  tor  operating  subsidy,  and  a  Demonstration 
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TYMtaicMtfig                .  (mw  twnun6v)pralMsionii  swvk>9oonkact5  3ra  attachsd. 

I.SWVtM 

2.  Nflfno  vd  Afldfw  ofFifinof  indMdual 

a. 

m. 

b 

b. 

c. 

c. 

d. 

d. 

S#cllOfi  0.  AwmmI  ConlilbuttofM  Contrad 

TTm*  origini,  signMura  copiw  of  Vw  iDlaNinQ  avB  altKtMd: 

1.  Q    FofMHUD43010.PMOma(lwACC(FormHUO-53010)iignwlanddaiMlbylhaauaiori2wlPHAanicM.(^ 

Z  Q    FefmsHUO-274andHUD-519M.ThaOMignattonafO^>aaMDryforOh«ctO«pa8ito(LflenorQrw)tFund*(F^ 
AgrawnwM  (Fom  HUa51999)  sign«d  and  dalsd  by  Ow  autwrtzad  PHA  oflkW  and  bank  rapresantattv«. 

a  Q     PonMmO-a204,HUD-«22S0  and  HUO-5412.  The  Proiact  Loan  Nota  (Form  HUD-9204).  the  Permanan^ 
CarMcala  (Form  HUO-5412)  signad  and  daiad  by  •«•  auttiorizad  PHA  oMcM. 

Sftellafi  C  RBOu^kt  ter  AAihik^^ 

1.  APHAraquaat«oradvanoaa(a)Qliaaac»iad  (b)QisnataRaEhad. 

Z  Fund*  raquiradara  tor.    (a)Qptaniiingaxpan8aaraquiradtortwlrslayaQdwquailartolo«»in9FialdOffloaa)MCiitiono(8wACC($ 

andAor   (b)Qsilaacqui(i«on  and  rataiad  coat*  ($ ). 

3.  Q  AdaMadaxplan«aonottianaluraandlfiaamoun<o>aachoMl9alionorpropoeadobiga&wandlheexlw«t>att»obi^^ 

projactia  attacttad. 

4.  □  ThaPHAciililaa»atf»quiradManlwttdal»bondandanyotiarraquiwdlnauranc>«>Wf^alelnfafe». 

SmUohF.  SIqmIuiv 

I  haraby  Mflify  tiat  aU  Sw  intomiaion  ttatad  harain.  aa  w««  aa  any  IntorrrnVon  pravktod  in  tha  accompaninMnt  h^^ 

Watwbtfl:  HUDweptoaaartatatwdalmsandatalaiiianti.  ConyfcatonmayraauKlncTlminaiand/bfdvWpanaWea.  (1BU.S.C.  1001. 1010, 1012;  31  U.5.C. 3729.38021 

TypMNanaandTlMalAunarttadPHAOncM:  IsgnMurt: 


PiMe  lapatflng  biwdan  tor  Ma  eolacton  of  intormaAon  k  aa«niaM  to  avaraga  2  hours  par  iMponaa.  Inciudh^ 

dM  mmM.  gafftadng  and  maMwing  Vw  data  naadad.  and  omptollng  and  ravto««ng  tw  cola^ 

or  any  otMT  aapact  of  Mi  colacaon  of  intormaian.  indudtog  auggasiona  tor  fwkjdng  t*  buRton.  to  «w  Raportt  Mhu^ 

(2577-0033).  Offca  of  InterniatonTacfinotogy.US.Dapaitwam  of  HoiMing  and  Urban  DaiwtoprnantWaaWngtoa  B.C.  a^^ 

intarmaitan.  and  you  m  not  raquirad  to  compMa  Ma  torm.  uniaaa  it  dhplaya  a  cunanfly  vald  0MB  control  numbw. 

OoMlaaiidMBl 


TWaeolaatonof mfarwtonlaraqulwdtor  da»atoplngapubfchou«ingpw»clpuwuamtoHUOra9uto*ona24CFR9<l.  ThaMannaton«MbausadtopfavldaHUO«*it< 
»dfciar«intoiwa<entoanafctoartatormtoatoit>attond»ahouMorif>ouMnotbaraaarvadoraoonraciualconinrii>nantwad«.  TNt  MDnnaian  colacflon  is  mandatod 
pwauarttoawUS  HouaingActofBSr   ThalntormaMonraquaatoddoaanottondiaalftocenldanfMty. 
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Demonstration  of 
Rnancial  Feasibility 


U.S.  DapMlmwit  of  Housing 
and  Urban  Dovoiopmont 

Office  of  Public  and  Indian  Housing 


0MB  A|)finMal  No  2577-0033  («ip»3(MQ 


PubOcraporthigburdM  for  mis  catoction  of  information  is  esttnaM  to  avoragal  hour  par  rssponsa,  Inchiding  •«•  Itm  loriwiawing  irwirucaons.  taarcNng 

•xiSting  dau  sourcas.  gatharing  and  maintaining  ttw  dau  naadad.  and  complating  and  raviawtng  tha  ceilacton  of  informaton.  Sand  comments  ragwding  tiis 

l)urdan  estmaia  or  any  olhar  aspact  ot  Mm  eotaclion  of  intormation,  inchiding  suggastons  for  radudng  this  l)urdon.  to  tta  Rapo« 

Raduction  Project  (2577-0033),  Office  of  Information  Tecfmology,  U.S.  Deparinent  of  Housing  and  Urban  DavolopmenL  Washington,  O.C.  20410-3600   This 

agency  may  not  collect  tiis  intonnation.  and  you  are  not  required  to  eompiete  ttiis  fomi,  unless  it  dbplays  a  currently  vaH  OMB  oontot  number. 

Do  not  eend  thie  (enn  lo  Um  above  eddreaa. 

TMs  collection  of  information  is  required  for  developing  a  public  housing  protect  pursuant  to  HUD  regulations  24  CFR  Ml.  The  intormabon  will  be  used  to  provide 
HUDwitti  suftcient  information  to  enable  a  detormination  that  hmds  should  or  should  not  be  reserved  or  a  contractusri  commitment  made  Tha  ntormaSon 
colection  is  mandated  pursuant  to  tie  U.S.  Housing  Act  of  1937.    The  information  requested  does  not  lend  itself  to  confidentiaity. 


Paitl.  Estimate  of  PHA  and  Tanant  Utility  Costa 


e.  ElMlrldly.        Uses: 

Lighling  and  Relrigeralon 
_  Domestic  Hot  Water 
Otier:  lidOTttr) 


B  Cooking        Q  Air  CondWoning 
Space  Heater 


d.OM/LP.  Us«t: 

[jDomestic  Hot  Water 


QcooMng        QspaceHeatsr 


•.Oa  (Type  No.: 

□Pomealic  Hot  Water 


).  Us«: 
[~|cooWng        □space  Heator 


KWH 


t.  ttaslng  l.aber.  (ProfKi  C3p«r.  Planl  Only) 


g.Olhw 


tCWH 


h.  9Mb  TeM  •  PHA  FunilrtMd  UUMlta. 


L  Sub  Totsi  •  Tenanl-Pwelaaed  MUtlM. 


I. Totn PtU mti Tsnsni-PuiUMs »il UMMse.  (hplusQ 


Part  2.  Estimals  of  Anticipated  Operating  Expenaas                                                              EsSiniated  Amount  per  Unit  per  Month 

sooounfenQ  mm  mo  ovmc  sonwuslrflvw  sxpwsM. 

b.  Tenant  ServteaaExpenae:  Salaries  and  otter  e^penaeeincured  in  providbigtonant  services  and  tie  cost  of 

c.  IMWaeFiimlahadbyPHA:  Wator.  eleclridiy,  gas.  tMl.  smmt  and  otiar  uMMas.  Abo  utWas  labor  »id 
other  utMes  eiqpense  (from  item  1h,  abova) 

mckJdHig  janitorial  and  watdimwi  aenrtoe.  Exclude  expanse  appicaMe  to  utMes. 

#«  rTol9C«V9  scunoMs  LflDOT,  fTtfllBnil  ttra  oofiMKt  oosti  tof  pfolBcvv#  swioss. 

t.   bmwance;  Rra  and  Extondad  coverage.  Pubic  uawny.  Wodanan^  Compensaberi.  Emptoyers"  Uabty. 
Dowr,  auwrnODNv,  DurgBfy.  man  ana  fooMry,  800  riony  Bonos,  as  apprapnas. 

Q.  PaymaminUauofTaKaa:  (Fart  3.c  (balow)  minua  Part  2.C  (ibova)  ttmaa  10  parcant) 

n.  Otliec  General  Expeneea.  Twmi/uJ  leave  payments,  employee  bsneat  oontobubona,  oolecbon 
kMses.  and  otter  general  expertses 

L   Sub>Tetal  (atvoughh) 

$ 

Pfavieus  edUon  is  otwoWo 


pagalof3 


tomi  HUO«aMS  (5«4) 
raf  Hwidbooks  74171 1 7450  1 


5470  Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  FeWary  5,  1997  /  Notices 


Part  3.  Esthnats  of  Avaraga  MoMtily  Contract  Rant  of  tha  Proposad  ProiacI 


per  Unit  Month 


ft.  EswMto  of  AvMQs  Monllily  Gfoss  RmM 

$ 

$ 

&  EaUnwto  of  MoiMMy  CofMnct  RmM  (d  minus  b) 

$ 

$ 

Part  4.  PHA  Datannlnatlon   The  PHA  determines  that  {m^  and  comptoiB  *a'  or  V) : 

a  rn  The  prajacfs  astimaiad  oparaiing  expenses.  b.  PI  The  projecTs  estimated  operating  expenses,  (item  2k)      $_ 

(item  2k)  $ ««M  exceed  ttte  estimated  operating  income  (item  3d)      $_ 


wW  not  exceed  tfw  estimalBd  operatng  vKome 
(ilMn  3d)  $ 


by 

$ fitsm  2k  minus  item  3d)  and  an  operaing  subsidy  ot  that 

amount  wil  be  required.  To  be  leasible.  this  amount  canrwt  exceed  item  Sd  (below). 


Part  5.  Maximuin  Allowabia  Oparating  Subsidy 

per  Unit  Month 

$ 

otier  uMWae  expanse) 

S 

c  Iflnue:  The  PUM  contract  reftlal  btooate  (item  3d,  above) 

$ 

d.  UadmwiiPFSeperMingaubaidy  (Sa  plus  Sb  minus  5c) 

$ 

Part  6.  Stgnatura 

I  hereby  certify  that  ait  the  information  stated  herein ,  as  well  as  any  information  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
|:  I4U0  wM  prosecute  false  davns  arKJ  statemwics.  Convictionmayresultincnminaiand/or  civil  penalties.  (18  U.S.C  1001.1010,1012.  31  U.S.C.  3729. 3802) 
TypMlNamaandTitlaolAutianzKlPHAOtlida/:  Signaim: 


bwtfuctlom 

1.  Purpoaa.  This  form  shal  be  used  to  denwnstrate  financial 
feasiMiity  oi  a  project  sutxnitted  by  a  Public  Housing  Agency  (PIHA) 
under  the  Public  Housing  Program  pursuant  to  24  CFR  941  and  the 
Publtc  Housing  Devatofynent  Handbook  7417.1  REV-1  and  by  an 
IncSan  Housing  Authorly  (IHA)  under  the  Indian  Housing  Program 
pursuant  to  24  CFR  905  and  the  Indtan  Housing  Handbook  7440.1 . 
This  form  is  to  be  used  for  ail  developmant  methods:  conventional, 
turnkey  or  acquisition.  A  proiod  may  be  approved  by  the  HUD  Field 
Office  i  K  is  daterminad  that  the  project  is  financially  feasible  based  on 
tha  PHA's  demonstration  of  financial  feasiDiiity  pursuant  to  this  form. 
This  form  is  not  to  be  used  by  PHAs  tocatad  m  Alaska,  Guam,  Puerto 
Rico  or  the  Virgin  Islands  (See  Handbook  741 7.1  REV-1 ).  A  revisnn 
of  this  financial  feasibity  test  is  mandatory  if  the  PHA  proposes  to 
change  any  physical  element  of  the  proposed  project  or  its  method  of 
management  or  plans  to  iricrease  services,  and  such  change  would 
matenally  increase  the  estimated  operating  costs  of  said  project. 

2.  Praparad  By:  The  form  HUO-52485  is  prepared  by  the  PHA.  with 
assistance  if  necessary  from  the  HUO  FieU  Office. 

3.  Numbar:  Original  and  one  or  more  copies.  ' 

4.  Oistributlen:  A  PHA  shall  submit  the  ori^nal  to  the  c^xXicable  HUD 
Field  Office  with  the  PHA  Proposal  for  the  project  and  shaB  retain  a 
copy  for  its  files.  A  PHA  may  also  tie  requested  by  the  FiekJ  Office  to 
submit  additional  copies. 

5.  Itwtructlons  for  PHA  Praparadon: 

Heading:  In  the  space  provided,  enter  the  name  and  address  of  the 
PHA  and  the  project  nuntier. 

Part  1.  -  Estlmata  of  PHA  and  Tanani  Utility  Costs.  Enter  the 
estimated  per  unit  per  month  (PUM)  consumption  and  PUM  cost 
appfcable  to  PHA  furnished  and/or  tenant  purchased  utiities.  The 
source  data  for  consumption  and  cost  for  electricity,  gas.  fuel,  heating 
supplies  and  heating  labor  Is  available  on  Form  HUD-51994,  Part  A, 
Ule  Cyde  Cost  Analysis  ot  Utilily  Combinations.  The  PHA  shal  use 


the  cost  associated  with  the  utility  combination  which  HUD  has 
determined  is  most  suitable  for  the  project.  Estimates  for  water  and 
setifage  deposal  shal  be  delennined  separately  and  entered  in  Part  1,  Items  a 
andb.  Costs  shotnt  on  HUO-51994inl  be  alocaled  to  PHA  furnished  or  tenant 
purchased  and  the  results  entered  into  Part  1 ,  Items  h  and  L 

Part  2.  •  Estknato  of  Oparating  Expanaaa.  The  PHA  shall  submit  an 
estimate  of  its  average  monthly  oparating  expenses  for  its  first  year  of 
operation.  This  estimate  shaH  be  based  on  the  actual  expenses  of  a 
project  which  is  comparable  from  a  physical  and  tenancy  standpoint 
and  is  located  in  or  about  the  locality  of  the  proposed  project.  The 
expense  estimtf  es  shaH  b»  based  on  current  data  and  shidi  not  include 
a  projected  inflation  factor. 

a.  Adminltlrallve  Expenses.  Enter  the  PUM  estimated  total  administrative 
expense  for  tie  project  Do  not  include  an  eslimale  tor  audH  fees. 

b.  Tertant  SarvicM  Expanss.  Enter  the  PUM  estimated  total 
expense  for  any  tenant  services  programs  projected  for  the  project 

c.  UtHMas  Furnished  by  PHA.  Enter  the  PUM  estimated  total 
expense  for  utilities  to  be  suppled  by  the  PHA  for  the  project. 

d.  Orrilnafy  IWntenanee  and  Operation.  Enter  the  PUM  estimated  total 
expenses  for  ontnary  maintenance  and  operation  for  the  project 

a.  Protsdhra  Sarvicas.  Enter  the  PUM  estimated  total  expenses 
applk:able  to  protective  services  for  the  project 

f.  Insuranca.  Enterthe  PUM  annualcost  of  ttie  required  insurance, 
even  though  the  initial  insurance  may  be  charged  to  the  development 
cost  of  the  project 

g.  Paymant  In  Llau  of  Taxes  (PILOT).  Enter  the  PUM  estimated 
cost  tor  PILOT.  PILOT  is  ten  (1 0)  percent  of  the  difference  between 
the  estimate  of  monthly  contract  rent  and  the  utilities  suppiicd  by  the 
project.  No  entry  need  be  made  where  the  Cooperation  Agreement 
specif  icaOy  waives  PILOT.  In  the  Indian  housing  Program  PILOT  may 
only  be  paid  on  taxable  land.  If  PILOT  rate  is  tess  than  ten  (1 0)  percent 
of  shelter  rent,  entry  should  reflect  such  reduced  rate. 


PiCKMBii  eJitiuii  is 


20(3 


ref. 
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h.  Olhw  Gmwral  Expanses.  Enter  PUM  estinriated  total  expense 
tor  other  general  expenses  (e.g.,  terminal  leave  payments,  collection 
losses,  employee  benefit  contribution  and  in  the  Indian  Housing 
Program  payment  for  services  offered  by  other  go  vemment  agencies) 
for  the  project. 

Part  3.  •  Estbnats  of  Average  Monthly  Contract  Rent  of  the 
Proposed  Project  The  estimate  of  operating  income  shall  be  the 
projected  income  for  the  first  fiscal  year  of  operation  (without  operating 
subsidy)  based  upon  97  percent  occupancy  by  a  tenant  body  selected 
In  accordance  with  PHA  regulations  (based  on  Sections  3  and  6(c)  (4) 
of  the  Act  and  24  CFR  Part  960  and  in  the  case  of  the  Indian  Housing 
Program  24  CFR  905). 

a.  Estbnats  of  Average  Monthly  Gross  Rent.  To  determine  the 
estimate  of  average  monthly  gross  rents,  the  PHA  shall,  first,  deter- 
mine the  range  of  incomes  of  low-income  families  residing  in  rental 
units  in  the  county  or  jurisdiction  which  the  project  would  serve.  The 
families  shall  be  classified  by  household  types  (elderly/non-elderty) 
and  by  income  intervals.  The  percentage  distrtxjtion  of  these  incomes 
shall  be  recorded  in  established  income  intervals.  The  PHA  shall 
determine  the  estimated  rental  income  of  the  project  by  projecting 
occupancy  which  approximates  the  percentage  distribution  of  families 
and  by  applying  its  current  rent  determination  standards. 

The  PHA  shall  submit  an  analysis,  with  Form  HUD-52485  that  will 
indicate  the  average  monthly  gross  rent  that  would  result  if  the  PHA 
selected  families  with  a  broad  range  of  incomes  representing  the 
distribution  of  incomes  of  the  ellgit}le  population.  The  PHA  shall  take 
into  consideration  the  size  of  the  families  most  likely  to  occupy  the 
proposed  project  if  it  were  constructed  at  the  proposed  location.  The 
PHA  should  use  whatever  data  is  available  to  it  to  determine  the 
income  ranges  in  the  community  This  couU  Include  such  sources  as 
census  data.,  CDBG  applications,  wage  surveys,  etc.  which  shoukJbe 
updated  to  reflect  current  income  levels.  The  Field  Office  may  have 
data  which  couM  be  of  assistance  to  the  PHA.  If  there  are  not  a 
sufficient  number  of  eligible  applicants  In  a  partcular  range  or  ranges 
existing  on  the  PHA's  waiting  list  to  fulfill  the  requirements  stated  above 
regarding  the  tenant  body,  the  PHA  must  submit  Its  proposed  plan  to 
attract  applicants  whose  Incomes  will  permit  tenant  selection  resulting 
in  the  project  housing  tenants  with  a  distrSxjtion  of  Income  reflecting 
the  distribution  of  Incomes  of  thepotentlal  population  in  the  communky. 
If  the  PHA  proposes  to  acquire  a  project  occupied  in  whole  or  part  by 
low-income  families,  who  will  be  retained  as  residents,  the  estimate  of 
average  nrwnthly  gross  rent  shall  include  the  income  distrbution  of 
those  families  as  well.  Based  upon  the  instructions,  provide  a  realistic 
estimate  of  the  average  PUM  gross  rent 

b.  EstimataofTenant  Purchased  Utilities.  Insertfigurecakajlated 
In  Item  11  of  this  form. 

c.  Estimateof  MonthlyCorrtractRant.  Subtracttenant purchased 
utilitties  PUM  (item  3b)  from  the  Average  Monthly  Gross  Rent  ( item 
3a)  to  determine  the  amount  to  be  entered  on  this  line. 

d.  Estimate  of  Average  Monthly  Contract  Rent  Based  Upon  97 
Percent  Occupancy.  Enter  the  product  of  Average  Monthly  Contract 
Rent  (Item  3c)  multiplied  by  97  percent  (.97). 

Part  4.  •  PHA  Determination. 

a.  If  the  estimated  operating  expenses  for  the  first  fiscal  year 
following  the  End  of  the  Initial  Operating  Period  (ElOP)  does  not 
exceed  the  estimated  operating  income  (without  operating  sut}sidy)for 
the  same  period,  the  project  is  financially  feasit)le.  In  this  case  check 
block  'a'  and  do  not  complete  the  remainder  of  this  form 

b.  If  the  estimated  operating  expenses  exceed  the  estimated  oper- 
ating income  (without  operating  subskly),  check  block  "b"  and  com- 
plete remainder  of  this  form  to  determine  if  the  project  will  be  financially 
feasible  within  the  limitations  of  the  available  Performance  Funding 
System  (PFS)  operating  sutMidy. 

Part  S.  •  Maximum  Allowable  Operating  Subsidy. 

General.  The  PUM  amount  of  operating  sut)sldy  which  can  be 
considered  will  be  based  upon  whether  the  proposed  project  Is  to  t>e 
Included  in  the  Consolidated  Annual  Contributions  Contract  (CACC)  or 


whether  the  proposed  project  Is  to  be  placed  In  a  separate  Annual 
Contrtxjtions  Contract  (ACC). 

Existing  PHA/New  Project  -  CACC.  If  an  existing  PHA  Is  proposing 
a  new  project,  and  wishes  to  Incorporate  the  project  into  its  CACC,  the 
maximum  alk>wat}le  PUM  amount  of  operating  subsidy  which  may  be 
used  In  the  determinatnn  of  the  financial  feasMity  test  shall  be  based 
onthefoNowing: 

a.  The  PUM  Allowable  Expense  Level  for  the  project  shal  be  based 
upon  the  current  PUM  Altowable  Expense  Level  for  the  CACC 
recomputed  to  incorporate  the  characteristics  of  the  project  on  al 
required  PFS  forms.  The  recomputatlon  of  the  Allowable  Expense 
Level  shaU  be  accomplished  pursuant  to  Section  990.1 05  (d)  (3)  of  24 
CFR  Part  990,  Subpart  A,  Operating  Subsidy  -  Performance  Funding 
System. 

The  PHA's  current  fiscal  year  PFS  shall  be  recomputedto  incorporate 
the  project.  In  the  recomputatkin  no  data  regarding  the  project  shall 
be  In  the  Current  Year  Columns,  but  shall  be  shown  in  the  Requested 
Year  Columns.  Forthis  recomputatlon,  the  estimated  date  of  ElOP  (or 
the  proposed  project  shall  be  the  last  day  of  the  current  fiscal  year.  For 
purposes  of  this  recomputatlon,  the  project  will  be  considered  to  be  one 
year  old. 

b.  Plus:  The  PUM  Allowable  Utilities  Expense  Level  (do  not  include 
Utilities  Labor  and  Utilities  Other). 

c.  Minus :  The  PUM  estimate  of  the  average  monthly  contract  rent 
based  upon  97  percent  occupancy. 

Existing  PHA/New  Project  to  be  Placed  In  Separate  ACC  or  New 
PHA /New  Project  If  project  is  to  be  in  a  separate  ACC,  the  maximum 
alkwable  PUM  amount  of  operating  subsidy  which  may  be  used  In  the 
determination  of  the  financial  feasibility  test  shouM  be  based  on  the 
foHowing: 

a.  The  PUM  Altowable  Expense  Level  tor  the  proposed  project  shall 
be  determined  to  be  the  same  as  the  current  Allowatile  Expense  Level 
of  a  PHA  already  in  management  which  Is  tocaXed  in  or  about  the 
locality  of  the  proposed  project.  If  the  proposed  project  and  the 
comparable  PHA  are  generally  alike  In  physcal  characteristics  and 
tenancy.  Comparison  shoukj  exclude  a  project  age  comparison.  If  the 
project  Is  not  the  first  project  of  the  PHA,  the  comparable  PHA  might 
be  the  PHA  Itself.  The  usable  Altowable  Expenses  Level  woukj  have 
been  devetoped  pursuant  to  Section  990.105  ot  the  PFS  Regulation. 
TheHUD  Field  Off  Keshan  pro  vide  the  appropriate  Alk>wable  Expense 
Level  upon  request 

b.  Plus:  The  PUM  Alk>wable  Utilities  Expense  Level  (notto  include 
Utilities  Labor  and  Utilities  Other). 

c.  Minus:  The  PUM  estimate  of  average  nwnthty  contract  rent 
t>ased  upon  97  percent  occupancy. 

d.  Initial  Operating  Subsidy  Eligibility.  If  the  proposed  project  is 
deemed  to  be  financially  feasible,  the  PUM  Altowable  Expense  Level 
determined  in  accordance  with  this  subparagraph  will  be  the  basis  tor 
the  PUM  Allowat}le  Expense  Level  to  be  used  in  the  project's  first  fiscal 
year  in  management.  This  PUM  will  be  adjusted  by  an  Inflation 
factor(s)  for  the  intervening  years,  instructions  for  the  compulation  of 
the  first  fiscal  year  PUM  Allowable  Expense  Level  are  contained  in 
Performance  Funding  System  Handbook  7475.13. 

Completion  of  Part  5. 

a.  PUM  Allowable  Expense  Level  Enterthe  PUM  conputed  using 

the  instructions  above. 

b.  PUM  Allowable  Utilities  Expense  Level.  Enter  the  PUM  cost 
of  PHA  furnished  utilities  shown  In  Item  1  h  uf  this  form  less  Utilities 
Labor  and  Other  Utilities  Expense. 

c.  PUM  Contract  Rental  IrKome.  Enter  the  PUM  rental  Income 
amount  as  shown  In  3d  above. 

d.  Maximum  PFS  Operating  Subsidy.  Item  S(a)  plus  Item  S(b) 
minus  Item  5(c).  If  this  amount  is  equal  to  or  greater  than  the  deficit 
(Item  2k  minus  Item  3d)  shown  in  Item  4b  of  this  form  then  the 
proposed  project  shall  be  determined  to  t>e  financially  feasiile. 


PrevNXB  edrtnn  is  obsotele 


page3ot3 


iorm  HUO-S24tS  (V94) 
ret  Handbooks  7417  1  «  7450  1 


5472 Federal  Register  /  Vol.  62,  No.  24  /  Wednesday.  February  5,  1997  /  Notices 


Site,  Design  and  Cost  Report 


U.S.  Dopartmani  of  Housing 
and  Urban  Dovolopmont 

Oftics  of  PubNc  and  Indian  Housing 


0MB  No.  2S77-0033  (Exp.  9O0i«6) 


PubNc  raporlino  burdM  (or  tiis  collacton  of  inlormation  is  estimated  to  average  2.5  hours  per  response.  Including  >ie  time  tor  reviewing  Instructions,  searching 
ensbng  data  sources.  9att>erlng  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  this 
burden  estimate  or  any  other  aspect  ot  this  collection  of  Information,  including  suggestions  for  reducing  this  burden,  to  the  Reports  Management  Officer, 
Paperwork  Reduction  Protect  (2577-0033),  Office  of  Information  Technology.  US.  Department  of  Housing  and  Urban  Development  Washington,  D.C.  20410- 
3600  This  agency  may  not  collect  this  Inlormation,  and  you  are  not  required  to  complete  this  form,  unless  it  displays  a  currently  valid  0MB  control  number. 
Do  «Ml  send  thia  form  to  ttta  above  address. 

This  collection  o)  information  Is  required  tor  developing  a  publk:  housing  project  pursuant  to  HUD  regulations  24  CFR  941.  The  information  wil  be  used  to  provide 
HUOwilh  sutticieni  information  to  enable  a  determination  that  (kinds  should  or  should  not  be  reserved  or  a  contractual  commitment  made.  This  information 

colection  is  mandated  pursuant  lo  Ihe  US  Housing  Act  of  1937.    The  information  requested  does  not  lend  itseH  to  confidenti«yity. 

Prepare  and  submit  In  accordance  with  the  Public  Housing  Devetopment  Regulation  (24  CFR  941)  and  Handboot(  (747. 1J1).  A  separate  report  is  required  tor 
each  Individual  site  or  a  site  comprising  several  contiguous  parcels  having  exhibits  and  information  applicable  to  al  parcels.  A  summary  report  is  required  tor 
tie  protect  as  a  whole  Where  necessary,  attach  a  continuation  sheet  identifying  Part,  Section  and  Items  continued. 


1.   NanwoiPHA: 

3.    Proiwl  Number 

5.   Housing  Type  and  Oevlopnieni  MWhod 

P 

i 

(l)Convaniicnal 
(2)  Turnkey 

3.    Adorns  01 PHA: 

4.   This  rspon  Is: 

(a)  □  v\»  Summary  Raport  tor 

the  pro|Ki  as  whole:  andttr 

(b)  Q  nOlvidual  Site  Rapon 
Rtpon  No.       o<        rapons 

ri,  J^  (3)Acqulsllon 

(a)  Ntw  ConstruRlinn  |_|  U    1 

(b)  RanabKaton QQ   1 

(c)  EUsling !=ii=HJ 

6.    CofTvnunicy: 

7.    County  or  Omsr  Similar  Araa 

a.    Congrasiianal 

DMrlci(s) 

9.   Census  Tractls)/ 
Enunsraiton  Olsinci(s) 

10  LocaMy  Map:  '  For  tw  proposed  proiecl  as  a  whole,  a  map  of  tiwIocaKy  Q  Is  attached  idenlifying  each  proposed  sito  and  tie  peroentageol  tie  population  by  race 
in  tw  census  tact  Also  localBd  on  tw  map  are  eidsting  and  proposed  (a)  pubic  vansportattonlinassennngtie  sits,  (b)ttw  principal  indusbid.  commercial,  or  other  areas 
proving  ernploying  opportunities  tar  protect  residents,  and  (c)  public  schools.  oomiTiunity.iec»ealon,hea>h.  shopping  and  otter  tacBtesadjac^ 


11. c 

Hrautg  Units 

by  HoussnoU  Type  and  Stn 

jcua     As  approplaia.aniwnenuirbaroi  dwelling  units  (OUs)  proposed  by  nufntMralbsdroains.sinickjrswdhousahold  type: 
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aneu* 
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Col.  2 
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BuUngs 

Cak«nn3 

Total  OUs 
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Number  ol  F^nl] 

mn4 

f  and  Large  Family  OUs 
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r  OUs 
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Efflc. 
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SO 
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! 

Tows 
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Nojn 

Unae 
For  HOEP 

1 

1/S»ueajre  Types  are:  D.  Detached,  SO  -  Semi-Detached.  R  .  Row  or  Townhouse.  W  .  WdK-up,  md  E  -  Elevator 


12  Areas 

dwalmg  and  non-dweang  areas  arw  the 

Net  Square  Feel 

Tow  Cost 

costs  a»«utable  to  v>e  areas. 

Fam«y 

Eklerly 

Famiy 

Elderly 

Fam^y 

Eklany 

(a)  Oweang  Space 

(D)  Nan-D«**ng  Buildlnss  or  Spaces 

(1)  Management 

1 

(2)  Manienance 

1 

0)  Cammwwy 
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1 
1 

1 
(4)  Otner  (speoiy) 

IS)  Total  Non-Dweakig  Space 
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14.  CtfWcadon 


a.  Th«  PHA.  ana  0»v*cip«  It  a  MrnhBy  proiea.  c*rt1l«  twi 
•s  applkabi*.  m«  ()«vetopm«ni  and  oparanon  of  ih«  prqaa  MM 
M  camad  out  m  oompkanca  with  applcabK  fm  Houung  and 
Equal  OpportunRy  Requrenients  -  -  I.e  .  Tl«a  VI  d  IM  CM 
Righls  Act  o(  1964  and  Exacultva  Ordar  11 063.  TiOt  VIII 0)  »M 
Civil  nghts  Aci  o<  1 968  Sactnn  S04  ol  me  RafiaOMiattmyScl  01 
1973.  ma  Aga  Discnmnainn  Aa  ot  1975.  Eiacuiva  Ordar 
1 1 246  ai  amandad  Dy  E  lacutva  Ofdar  1 1 37  s.  Sacton  3  «  »ia 
HUO  Act  o<  1963  and  Eiacutva  Ordars  1 162S  «id  12I36. 

b.  Forvtaproposadproiaciasawnata.  Qaplanttanaitiad 
(nckJdmg  any  axpananca.  wnttft  aocrauat: 

(1)  Q  Saonn  3  o(  t>a  HUD  Aa  ol  1968  •  •  providing 
opponurMct  tor  vaning  and  amptoyman  ol  towar-mooma 
rasidancaol  tha  um  o(  local  govamrrwni  of  iha  maaopoiiiai 
araa  (or  non^mavopoWan  corny,  as  daiarnaiad  by  HUO) 
m  wMcn  ma  pra)ao  s  tocatad  and  awanxng  oontram  tor 
want  m  oonnauBr  wim  ma  proiaa  to  busnau  oancams 
Miicti  arc  tocaiad  m  or  ommad  m  lubstanilal  pan  by  parsons 
residing  n  sucft  araa: 

(Z)Q  Exacutwa Ordarnezs and  12138 ••amptoymam 
mnoniy  and  womart-ownad  txjsinass  aniarpntas  to  par- 
torm  work  in  connacaon  mm  ma  davetopmam  and  opara- 
tnn  ol  ma  proiact. 


Pwl  N  •  PrepoMd  SHa 


1.  Site  Uaniilicatcn  and  Address 


4.    OiTwnsKms 
(a)  taai  by 


toai(b) 


sq. ».  (c) 


S    Zoning 

(a)  Wantly  axisting  zoning  lor  ma  sUs: 


(b)Q  Zoning  recanay  changed,  avidanca  is  anacnad 
|c)[~|  Zonng  a  permissiva: 
(d)(~|  Zoning  is  not  pannissiva: 

(1)  zonmg  required: 

(2)  source  ol  insurance 

(3)  pany  rasponsibia  tor  oMainmg 
raquved  cnange: 


3.    Source  ol  Sna  or  Praperry  (Cnedi  as 

(ain  MUO  (COeC.  U.H.  226.  aiC.) 

m^  Omar  Fad (VA. eK.) 

(0  □  PHAOwned 


(d)  Q  Cay.  County.  Stai»Oiined . 

(e)  □  Pnnei^Owned 

(t)    □omerOdewKy) 


6.   sue  Control 
Wenaty  currant  a 


(a)  QFcnn(s)  HUD-Sig7l  tor  oonvantonal and 

aoquoMon  proiacis  or 

(b)  QO"^  tonn(s)  kx  lumkey  protects  (Idamify): 
(c)Opaone»plra*ondaie 


Tile  Intarmadon 

To  damonstrala  that  good  title  can  be  oUarieO. 
anacned  are:     (a)Q  TWa  opnon  or  report  and 
(b)n  Reeordalon piat 


S.    SleSunreyQis 


9.    Forcenvan8onaloracquaiiMipro(easPMA 
pnvaM  omners  offer  to  set  by: 


(a)  Q  PHA  advemsaman  or  liiiiialiiii. 


(b)  Q  Oimars  aduensenieni  or  using  or  omar 
votumaryi 


lOOomar 


10.  Utktias 

Service 

CurrenSy 

On-Site 

(U 

Currently 

Ofl-Sle 

(21 

Change 

Raqulrad 

a) 

Asturanc*                                                Exptan  Cfianot 
AnachK) 

(41 

(a)  Santary  Sewer      j 

(b)  Water 

(oaas 

1 

1 
(d)  Eleanaty              | 

1                                                 — 
1 

(a)  Storm  Sewer 

1 

(1)  Access  Street 

1 

(g)  Boundary  Streets 

(n)Omer  (identity)                                   { 
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RttpoftB  fof  Pra|9ct  NiMibcf  s 


1 1 .  S<M  GradM:  inOlcaM  tw  Pucanl  ol  Arta  tor  ffM  S«*  lor  Eatfi  Grad*  Raige 

W %arM»tfgr«Bt$Oirirougril%  (c>  ^      %»— ilgrail— 8  through  10% 

m ,%mt»mignOt2tmuf/hS%  (d) %wwiwgradMl1%andabov*. 


13.  Flood  Hazads:  is  t\»  Sm  WNhm  an  Araa  ld«nMl«) 
WMNn  ai  Arw  WanMM  by  HUO  at  Hawng  Spadri 
.Fioad  Hazards^ 


(a)  □  Y«»  ( 


mDN" 


1 2.  RantaM:  Fv  Lonf-Lying  and  Flai  SHa*.  MtoaM  Laval  01  Raintall 


14.  EartsWac  Does  «ia  Hazard  o«  EartiOdaf  ExM 
Elthar  on  «M  at*  or  on  Adiacant  or  Naarby  Land? 
(a)Qva»(a 


16.  Nosa:  Is  *w  Sla  Eipocad  10  Nosain  Excass  ol  HUO  Slwvlards? 


(alQ  Vas(: 


(6)0  No 


IB.  Otiar  EnwonmarM  Considaratan  or  Comitiaois>-95  Pamanca  Anachad 
D  vat  □  No 


20.  ><nown  Subsurlaca  Conditons 


WDN" 


1 5.  Eartiquakas:  Is  iha  SNa  a  High  FUsk  Araa  kx  E«r 
quakas? 

(a)  □  Ya»  (siatxxaia)  (b)  Q  No 


17.  Hisury  Smilar:  Is  ttta  SiM  LocaMd  tMiNn  a  Hittortc  Olsnci  or  SMIar  Localon  unch 
may  ba  Subtacl  10  Spadal  EnvMonmanui  Traaimant? 


(a)Q  Yat(( 


(6)n'*> 


19.  Unusual,  Exitling  Sita  Faaaxas 
(a)Q    Nona                (t)  Q    PoorOraln^a 
m  □    Cuts                  (Q)  □    RseMngWals 
W  □     Fl                      (h)  □    RockFoundaOoni 
(d)  □    Erosion              p)    Q   High  Waiar  TaUa 
(a)n    0«iar  (spaclly)     


21. 


(no  dsplacamani)  or: 
(«□    Oxupwd: 


(c)  Typat  of  Oocupanis 


(1) 


(2)  Mividualt 


(3)  BuMWss  Concams 


(4)  xxxxxxxxrr> 


22.  Parcals  Compnaing  Sta 


(d)  Tom  Nun«Mr 


(a)  Elglblalar 

Asslsiad  Housing 


(t)  Qas«aianianiitaNchadidanllyingaachoocupmDy(i) 
nanw:  (2)  addraas:  (3)  whanar  ounar  orianani:  (4)  lypa  o( 
oocupani;  (5)  langm  ol  occupancy:  and  (8)  dwaling  uMi  siia 
raquiramams. 

(S)0  *X«P^«'davataparln»acataoltumiiay)carffiat 
««  aw  intormallonal  and  otiar  noacaa  10  occupants  DM  ba 
itsuad  as  raquirad. 


(a|P*«al 
Nwncar 

(ctOpaon 
Exp.O«a 

(d)Aiaa 
(S^araFaal) 

(a)  knprovamanl 

(l)Cond»ons 

WAslung 

(i)T»pa 

(2)UM 

Pnca 

- 

. 
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of 

ri>|NNu  for  rroi«ci  PMsnsOT: 

23.  Hamarks 

24.  ATM  of  ill* 

■ 

(a)  ATM  10  b*  purOWMd 

(b)  ArMiolMdanaMO 

(C)  Total  ATM  01  SIM 

|d)  OaducMns 

(•)  No  BuBalM  ATM 

2S.  OwnoMnn  RwmtM 

(a)  □    Nona  involved 

(b)  p    Numb*  ol  DwMno  Units 

'*  ■ 

(c)  (~)    Numbw  «  NondwMng  SiruaurM 

Part  n  •  PrepoMd  OMign 


PropossO  Gross  Oansily 

(a) DUs  per  Aae 

(B) Tow  PopulaixxVAae 

(C) Number  o(  AOuMs/Acre 

(fl) Number  ol  MnorVAcre 

(e) DUs 


2.    No.  ol  PailDng  Spaces 


6.    Floor  Sjrsiem 


9.    Air  CorvMonng 


3.    No  01  SHriaVBuldlngs      4.    No.  ol  Elevators 


S.    SlucturM  Sirstem 


7.   Eilarior  Finsh 


e.    Haaong  Sjrstem 


lO.TypaolFoundaaan 
□  SlaborGrade  □  Crawl  Space    □  Parti  Basement      \~\FtMt>nmnm 


1 1  Dapm  01  OetaH:  The  aIlac^ed  project  descrtpuon  extilMis  lultill  puWic  noosing  program  requirements  lor  (a)  Q  proposal  submission:  (b)  Q  des^n  document  submsson; 
or  (c)  Q  construction  document  submission. 

1 2.  Atlacnmenl  Menttication:   The  anacNnsnts  to  this  report  are:  (a)  Q  identical  lor  and  lor  and  represent  all  sites  m  this  proposed  pro|«a;  (b)  Q  limned  only  to  me  propeny 
proposed  lor  ms  site:  or  (c)  Q  applicable  to  the  various  site  as  desalbed  in  an  attachments'  cover  sheets. 

13.  utility  Combination:   A  revised  Comparative  Analysis  o(  Utility  Costs,  lorm  HU0-S1S94:  (a)  Q  is  attached:  (b)  ["]  is  notanached. 

14.  New  Construction  Prciect:  Attached  are  (a)  □  Outline  Spwafieation.  lorm  HUD-5oe7;  (b)  [J  Site  Plan:  and  (c)  Q  Schamatc  drawings  lo  identify  proposed  typcai  leaiurcs. 

15.  Rehab«taM)n  or  Eiistlng  Housing  Project:  Attached  are:  (a)  Q  PralifflinaryWDrkWHie-up*:(b)  Q  Phoiographsand(e)(i)  Q  Forone-to-lourt«niiypropenlas.Underwming 
Bepon,  Forni  HUD-92880.3  (as  applicable  through  Item  22);  or  (c)  (2)  Q  lor  a  propeny  ol  live  more  units,  Outme  Speaneanon,  lorm  HUD-50a7. 

1 6.  RehabHilaton  or  Existing  Housing  Project:  The  tallowing  shows  Iha  annual  income  lor  me  propeny.  which  includes  the  indicated  equipment  and  senicas.  over  the  last  twelve 
-  months: 


16  (a)  'As  IS"  or  Betore  Rehabmtatian  (Annual  moome  Last  12  Months) 

(1)  Number 

miMng 

area 
(Square  FO 

0)Coniposnk>n 
otUmts 

(4)Manmy 

nam 

parumt 

Annua 

Rent 

16  (b)  Equpmeni  and  Sannces  (Kluded  nf^eni. 

olaach 

lypeol 

Urst 

Received 

(6)  Received 
mu 

Other  Items  hduded  in  Rent: 

t 

S 

$ 

(1)    Range  (Gas  or  Elacnony) 

(2)    Ralngerwor  (Gas  or  Electricity) 

(3)  AUK  Fan 

(4)    Laundry  Faattlas 

(S)   Venetian  Binds 

(6)    tMUer(Cald) 

(7)   Waier(Hal) 

> 

(6)   Gas 

- 

(9)    EleolOiy 

(a)  Total  Rentals  EanHy  Urats 

(10)  Space  Haat 

(11)  JanaorSarvica 

Other  Income  (Spedly) 

(12)  Air  Condiaorarig 

(13)  Ground  M»nienane« 

1 

Total  Other  Income 

(14)  Garbage  or  Rubbish  Remonal 

(15)  Other  (Speeily) 
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Section  A 

Corarudtan  Co«VO«v*lo(Mr «  Pnct 

Dwolpllon 

1 .   ApplicaMlly:  The  cosupric*  in  mtt  pan:  (a)  Q   is  the  Summary  Rapoci  tor  Project  Number . 
proposed  protect  as  a  wnole;  or  (b)  Q  applies  oruy  10  indlviouai  site  Repon  Number 


.  and  shows  the  total  construction  cost  or  developer's  price  lor  the 
Reports  tor  Project  Number . 


2.   Identtttcanon:  The  cosl/prica  is:  (a)  Q^  toranewoonstruclionorrehabHiialianp(Dieclar)dlsbasedonconstructiancostsasol«hichls:(l)  Q  the  PHA  proposal  submission 
date  or  (2)  Q  the  deadline  date  spedtled  in  the  turnkey  request  lor  proposals;  or  (b)  Q  lor  acquisition  ol  aiisting  units. 


Secaon  B.  Construdon  Cosl/Oe*Mper's  Pnce  Statement  (The  toUoinng  is  a  statement  ol  proposed  construction  oosl/develaper's  phce.) 

Items                                                      1        (ajOeveipoer's  Price          |           (b)  PHA  Cosi 

(c)  Total  Ct»\ 

Site  irrvprovemerHs 

3    Todvsae  improvements  (Account  1450) 

Structures  and  Equtpmcni 

4    Owaling  Snucture  (Account  1 460) 

S.    Owaling  Equvmem  (Account  1460) 

6.   Subtotal  0.  C  and  E 

7.   NorvOMlng  Structures  (Account  1470) 

8.    Non-OweWng  Equipment  (Account  147S) 

9.    Subtotal  Non-Owailing  Structures  and  Equipment 

10.  Total  Stnjcturas  and  Equpmani  (Sum  ol  Lines  6  and  9) 

1 1 .  Total  Consaucion  bosi  (Sim  ol  Lmes  3  and  10) 

12.  Arcnaecrslee-Oesiqnai                oercent. 

13.  A<0t«ecrs  Fee  Develooer  ai                percent. 
Suoeraisarv;    PHA  at                oerceni 

14.  Total  lor  an  improvtmanis 
(Sum  ol  Unas  1 1 .  12  and  1 3) 

IS.  Coat  paf  GrtMs  Square  Foot 

$                           persq.lt 

16.  Estmaled  ConsirucMn  Tnte 

Other  (Turnkey  only) 

17.  Consncaon  Fnanang: 

iniaresioni           at         %lor         monihs 

18.  Siaie  or  Local  Taxes 

19.  Tite  and  Reoordvig  Feet 

20  CkMneCoets 

21 .  Devetaper's  Fee  and  Overhead 

22.  Total  tor  Otiar 

SaeAcouaann               souaretoei 

Z3.SitwEiMngPrapwiy(Aocatfii  1440.1)  $                persq.  It. 

Tow 

24.  Total  Contcucaon  CotvPnca 

2S  Avaage  Coat  per  0«M«ng  Una  (Ltoe  24  dhnded  by  Number  o«  Owaling  umts) 

t 

PMtV-SigM«w« 

w  best  kTKMrtedga  of  Vte  sigrr"'       "^ 
i:tvil panaltiM.  (18 DSC.  1001 

1010.1012;  31  US.C.  3729. 3802) 

Prepared  tor  PHA:  (I)  Q  as  Turnkey  proposal;  pr  (2)  Q  by  PHA  AicWlec»0*ier  (Spedly) 


Name  8  AdOraaa  ol  En«y: 


Typed  Name  8  Tiae  ol  Auvnnnd  PHA  OHoal: 


Name  8  Title  ol  Auhorued  Represemakve: 


Signakve  ol  Raprasentaava  8  Date: 
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Instructions  for  Form  HUD-52651-A 
Site,  Design  and  Cost  Report 

1.  Purpose:  When  the  PHA  is  prepanng  to  submit  a  PHA  Proposal  tar  a  Pubic 
Housing  Project  (PHA  Proposal),  Form  HU0-52483-A.  the  Site.  Design  and 
Cost  Report  Form  HU0-52651-A.  is  (he  principal  attachment  used  to  dafin- 
eaie  components  of  the  proposed  praject  This  form  is  also  used  to  summarize 
the  submission  of  site  documents  when  the  project  involves  1-4  tamiy 
properties  under  the  conventional  or  acquisition  developmental  methods. 

2.  Prepared  by:  Form  HUD-52651 -A  Site,  Design  and  Cost  Report  is  prepared 
by  the  PHA  and  its  architect  under  the  conventicrfal  and  acquisitian  methods. 
Under  the  turrkay  method.  Form  HUD-526S1-A  is  initialy  prepared  by 
prospective  developers  as  part  of  their  turrtkey  proposal.  By  signing  the  form, 
the  PHA  formally  incorporates  it  into  i&  PHA  proposal  wttich  is  submitled  to 
HUD.  Only  one  turnkey  proposal  is  permitted  for  each  PHA  proposal. 

3.  Mumber:Origlnalandonemorecopies  |Note:TbeFormHUD-52651-A,itself, 
calls  for  attachments). 

4.  Distributon:  A  turnkey  developer  shall  submit  the  original  and  at  least  one 
copy  of  Form  HUD-526S1-A  to  he  PHA  with  all  attachments  as  part  of  a 
turnkey  proposal.  The  Developer's  Packet  may  specify  a  greater  number  of 
copiestobe  submitted  to  the  PHA  APHAshal  attach  the  originaltoihe  original 
of  its  PHA  Proposal  which  is  submitted  to  the  appicable  HUD  Fietd  Office  and 
shal  retain  the  copy  with  a  copy  of  its  PHA  Proposal  in  its  f9es.  A  PEA  may 
also  be  requested  by  the  Field  Office  to  submit  additional  copies  of  its  proposal . 
If  the  Field  Office  plans  to  request  any  additional  copies  of  the  proposal  form 

•  the  PHA.  the  Field  Office  should  advise  the  PHA  to  speafy  a  sutfioent  number 
of  turnkey  proposals  m  the  Developer's  Packet 

5.  Instructions  tor  Preparation:  The  Site.  Design  and  Cost  Report  (Form  HUO- 
5265 1 -A)  is  to  be  prepared  in  accordance  with  tw  pubic  housing  davelopmertt 
regUaiion  (24  CFR-941 )  »id  Handbook  741 7. 1  by  either  the  PHA  (Conven- 
tional and  Acquisition  methods)  of  the  turnkey  developer  (Turnkey  method). 
Except  tor  conventional  or  acquisition  projects  involving  1  -4  family  properties, 
a  separate  Form  and  H  U  D- 5265 1 -A  is  to  be  submitted  tor  each  individual  site 
or  a  site  comprising  several  contiguous  parcels  tiaving  common  exhibits  or 
other  information.  In  additwn,  a  Form  HUD-52651-A  (Parb  I.IVand  V)  is  to  be 
submitted  summarizing  the  project  as  a  wtiole. 

For  convential  or  acquisition  projects  involvir>g  1  -4  family  propertes.  a  Form 
HUD-52651-A  with  Part  I,  Items  M 1 .  Part  IV  arxl  Part  V  completed  shall  be 
submitted  summarizing  the  site  documents  tar  each  group  of  properties  being 
proposed.  Each  part  shoukl  IndKate  Iha  total  of  at  propertiea  approved  or 
submitted  to  date.  The  following  attachments  are  required  with  each  group  of 
properties  sui>mittBd  to  HUD  for  approval: 

a.  Offers  of  Sale  of  Real  Property  and  Purchase  Agreements  (executed 
Forms  HUD-51971-I«yl  II). 

b.  Neighborhood  Map  designatir>g  properties  previously  approved  by  HUD 
and  acquired  t>y  the  PHA  and  the  properties  currently  bemg  submitted  tor 
HUD  approval. 

c.  Appraisal  (Form  HUD-92800-3) 

d.  Workwrite-ups  tor  properties  to  be  rehabitaied  and  repair  descriptions  for 
those  requiring  only  mirxx  repairs. 

e  A  statement  of  how  each  property  was  identified  and  whether  it  is  currenty 
occupied  by  an  owner  or  tenant 

Spedtic  imtructkms  tor  compleling  each  item  toiow.  If  there  is  irsuftlaent 
space  on  the  form,  a  continuation  sheet  may  be  used  which  dearly  identities 
the  rruitenal  by  Part  Section,  and  item  number 

Part  l-G*n«fal 

Itom1.   State  the  legal  name  of  the  PHA. 

Item  2.   State  the  compleiB  mailing  address  of  the  PHA. 

Items.   Complete  the  project  number,  if  Knovm. 

Item 4.   Cfiecktheboxwhichlndicatesttatthisisanindividualar«lAxasummary 

report  and  complete  the  data. 
Item5    Check  only  one  box  to  identify  the  proposed  housmg  type  and  selected 

development  method  tor  the  proposed  project 

Item  6.  State  tt>e  name  of  the  community  in  whKh  the  project  is  proposed  to  be 
located  A  convnunity  (formerly  referred  to  as  a  locality)  is  defined  as 
municipality  or  other  general  purpose  poliDcal  subdMsnn  below  ttte 
country  level  (e.g..  dty,  town,  township). 

Hem  7  State  tie  name  of  any  appicable  county  or  similar  area  of  jurisdictian 
(broader  than  the  community)  in  wtvdn  the  project  is  proposed  to  be 
tocated 


Item  9.   If  Known.  Identity  each  Census  Tract  or  ErwmeraltonDi»>1ctwiWn<i*iich 

the  preject  Mi  be  tocated. 
Item  10  A  tocaity  map  which  idaniittes  the  items  listed  should  be  attached  to  tie 

summary  report  only. 

Nam  11  Complew  the  tabteasappropiialetoindicatefte  number  otOeeangutMa 
(DUs)  proposed  tor  the  lite  by  s»ucture  type,  household  type  and 
nuntar  of  bedrooms  Also  show  tie  number  of  bwUings  tor  each 
structure  type.  The  sums  of  tandy  units  (Column  4)  and  twee  tor  tte 

elderly  (Column  5)  sfwuld  be  staled  as  totals  in  Cotomn  3  as  appropriate. 
The  grand  totals  should  be  shown  on  Line  6  Line  7  should  show  the 
number  of  units  induded  on  line  6  tor  occupancy  by  tw  handicappad. 

The  studure  types  are  defined  as  foiows :  (a)  Detached  ( D) :  A  structure  whtoh 
consists  of  a  sirigle  Iving  unit  and  is  surrourided  by  pennanent  open  spaces: 
(b)  Semi-Oelachad  (SD):  A  skuctjre  containing  two  iving  units  saparatMl  by 
acommon  vertical  wal:  (c)  Row(R):  Asvucture  containing  three  or  more  ivirtg 
units,  each  separated  by  vertical  wais.  arxl  generaSy  having  indMdual 
entrances  and  intenor  stairs :  (d)  Wafc-up  (W) :  A  multMaval  low-rise  structora 
containir^g  two  or  rrwre  living  units,  each  separated  horizantaly  (eaMrtgHoor) 
and  by  vertical  wats:  (e)  Elevator  (E):  Any  high-rise  sttucture  for  «Mch  an 
elevator  is  required  under  the  Minimum  Property  Standards  (MPS)  or  local 
buiMng  codes. 

The  summay  report  must  indicato  the  sum  total  of  tie  dwelling  units  Irom  al 
the  individuai  reports 
Itsm  12.  Identity  the  areas  tor  each  oftlie  space  types  toted.  The  summary  report 
must  indicato  tie  sum  total  of  the  areas  from  all  of  tie  indhndual  reports. 

Item  13.  Enter  tw  estimated  number  of  calendar  days  in  each  box  depending  on 
tie  devetopment  method  The  summary  report  shal  indtoate  tie  Ime 
estimato  wtiich  is  the  longest  of  tie  indKndual  reports.  Any  attimam  in 
excess  of  tie  amount  estabished  as  Standard  Procassing  Tmes 
(S  PTs)  sfial  be  accompanied  by  a  jurisdicoon  of  tie  extra  lime  cequirad 

a.  Tumfcey.  The  turnkey  developer  shal  enter  estimates  n  column  (1 )  The 
PHA  shal  complete  tie  esOmato  by  entenng  tie  number  of  days  to 
complete  16  part  of  tie  processing  in  cokjmn  (2).  T>ie  PHA  shal  enter  tie 
totalo(ook«Tins(1)and(2)incotumn(3).Enttrtieintormaiiononeachlime 


Line  a. 
Lineb 


ItomS 


If  known,  identity  each  Congressional  distictwitwi  wliich  tie  project  win 
be  tocated 


No  enties  are  made  on  tWs  line  tor  tie  turnkey  metwd. 
No  entnes  are  made  on  tis  line  if  tiis  stage  is  to  be  bypassed:  i  e  .  tie 
design  document  are  being  incorporated  witi  tie  proposal  or  tie 
consVuctton  documenb.  Otiemrise  enter  tie  number  of  days  reqwrad 
tonn  HUD  approval  of  tie  PHA  proposal  to  davelopar  submiasian  of  tie 
design  document  to  HUD  (Col  2).  (The  Total  (Cd.  3)  should  not  excaed 
tie  SPT  of  60  days) 
Linec.  Enter  tie  number  of  days  from  HUD  approval  of  tie  design  documens 
(or  PHA  proposal  if  tie  design  document  stage  is  to  be  bypassed)  to 
turnkey  devetoper  sUxnission  of  tie  constudton  documents  to  tie  PHA 
(Cd  1)  »6  PHA  submission  of  tie  oonstudion  dooumenB  to  HUD 
(Cd.2)  (The  Totd  (Cd.  3)  should  not  exceed  tie  SPT  of  90 or  1 20  days). 

Line  d.  The  PHA  (Cd.  3)  shall  enter  tie  number  of  days  from  HUD  approval  d 
tie  constructon  documents  to  tie  date  of  tie  contract  d  sale  conlerenca 
(SPT  30  days). 

Line  e.  Ttw  developer  shall  enter  tie  number  of  days  from  execution  ol  tie 
Contactd  Sato  to  start  of  construction  (Cd  1)  The  PHA  shal  enter  tie 
number  of  days  Irom  tie  contact  ot  sale  conferenoe  to  execution  d  tie 
Contract  of  Sale  if  not  signed  at  contract  of  sale  conterence.  (Cd  2) 

T>ie  PHA  shall  transter  only  tie  number  of  days  in  Cd.  (2)  to  Cd.  (3)  There 
are  no  SPTs  for  tiese  actions  because  tie  Conf  act  of  sale  is  presumed  to  be 
executed  at  tie  contract  d  sale  conterence  and  oonstudion  start  is  presumed 
at  tie  executon  d  the  Contract  of  Sale. 

Line  f.  The  turnkey  devetoper  shal  enter  tie  number  d  days  requved  from 
executnn  ol  tie  Contract  d  Sale  to  completion  of  constucaon  or 
reh^)iitelian.  (Cds.  1  vid  3).  (No  SPT) 

Line  g.    No  entries  are  made  on  tiis  line  tor  tie  turnkey  metiod. 

Lineh.  The  PHA  shai  enter  tie  sum  d  tie  honzonW  totals  in  cdumn  (3)  only 
b.  Conventk>nal.  The  PHA  shal  enter  estKnates  for  each  prooessng  stage 
in  eokimn  (3)  only 

Line  a.  Enter  tie  number  of  days  from  HUD  approval  d  tie  PHA  proposal  to 
submission  of  tie  site  documents 

Une  b.  No  enties  are  made  on  tiis  line  if  design  documents  are  beng  incorpo- 
rated wiT  tie  PHA  proposal  or  constructon  documents  (design  docu- 
ment stage  bypassed)  OtwnMse  enter  tie  number  d  days  raqured 
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Irom  HUD  approval  of  ma  PHA  proposal  to  submission  of  tw  dasign 
documans  (SPT  60  days) 

Unac  Emsrtianufnbar  of  days  from  HUO  approval  of  Ihe  design  docunants 
(or  PHA  proposal  it  ttw  design  documanc  stage  is  to  be  byp^sed)  to 
submssion  of  the  consVuction  documents  (SPT  90  or  120  days) 

Uiad.  EniwtwnumbarofdaysrequiradlromHUDapprovaloltheconsVucion 
documanis  to  PHA  submisaion  o(  t«a  corttKt  atward  documents.  (SPT 
60  days) 

Una  a.  Enlar  tia  number  of  days  raquved  from  HUO  ^provat  o(  tta  contract 
award  documents  to  issuance  of  the  htotlce  to  Proceed.  (No  SPT 
estabiishad  for  Hw  slap) 

Lin*  I.  Enlar  tta  asilmalad  number  of  days  from  issuance  of  the  Notice  to 
Proceed  to  compteton  or  rehabilitaion. 

Line  g     No  anfrias  are  made  on  (his  Hne  tor  Ihe  convenlional  metKMf 

Una  h.    Enter  tw  total  ot  aN  amounts  in  cotumn  (3)  Mcapt  Hm  a. 

c.  AequieMen.  The  PHA  sttal  enter  estimalas  for  each  processing  stage  in 
column  (3)  only: 

Uie  a.  Enter  Vw  number  of  days  from  HUD  approval  of  Ihe  PHA  propose  to 
submission  of  »ie  sits  documents.  Omct  this  Ine  if  ttte  protect  involves  1 - 
4  tamiy  (single- tamHy)  units. 

Unefre    No  enfrias  required  on  iheee  Ines  fry  the  acqutsiton  method. 

Unaf.    Entor  tie  number  of  days  trom  HUD  approval  of  the  last  site  document 

to  completion  of  repair  work  on  the  last  unit. 

Unag.  tor  prajacb  involving  1-4  family  uni&,  enter  number  of  days  lequired  to 
submit  sito  documents  on  al  properties.  (SPT  is  one  ya»  to  acquire  all 

properties) 

Line  h.    Enlsr  Vie  total  of  all  amounts  in  column  (3)  includhig  ina  a. 

Itom  14.  By  signing  »us  Report,  me  PHA  (an  methods)  yid  toe  turnkey  developer 
(Tumtay  method)  each  certifies  as  started  and  to  me  summary  report 
each  shal  attach  the  plan  addressing  the  two  waas  described. 

PartllPwipoaedSHe 

Mlcaia  the  report  number  artd  project  number  (If  known)  at  the  top  of  each  page. 

Itom  1.    Enlsr  me  address  of  the  site  or  other  descriptive  intormatkxi  esped^ 

H  me  site  is  kxated  in  a  rural  aea 

Itom  2  Ma|or  intersecting  streets  or  roads  may  provide  further  idenliBcalion  of 
me  SIM 

ItomS  Checkmeappropriatoboxwhichldentitasmepresentownerotthesite. 
Ham  4.  Enter  ma  dimensions  if  known  or  an  estimalB.  If  dimensions  ve 
inappropnaie.  enter  itragular  Cafoiaie  the  total  square  loot  vid  acres 


n  the  site. 


Items 


klentity  me  current  zoning  of  me  tila  and  check  me  box  MtoaKng 

«memerthazaning  was  recently  changed  (it  so.  attach  lhaevidenca)and 
whether  me  zoning  wa  permit  the  imandad  use  or  noL  If  not.  Indtoaia  the 
zoning  required,  me  basis  tor  beiening  that  proper  zoning  can  be 
secured,  and  the  party  responsa>le  for  obtaining  it 
Name.  Check  the  approprialB  box  and  attach  form  HUOS1971-II  or  other 
evidence  of  contol  or  ownership  depending  on  devetopment  method, 
eniar  me  option  expiration  dale  or  me  earliest  date  if  mere  is  more  mw) 
one  parcel  involved 

flam 7.  Checkthetwoboxesasaremriderthatirielwopiecesoftideinformallon 
are  to  be  attached  Title  mtormadon  shal  be  In  the  term  of  a  Me  opnon 
or  report  and  a  recordation  plat  to  demonstrate  mat  good  tilto  c»i  be 
obtained  and  that  there  wM  be  no  encumbrances  which  would  interlare 
wtti  ma  devetopment  of  me  proposed  project  At  the  «me  of  transter,  tMe 
must  be  good  and  marketabte.  and  fiea  of  »iy  mortgage,  lease,  ien  or 
omer  ecumbraneas.  such  as  use  or  buildtog  restriclior«.  zoning  ordh 
nances,  eesemenis.  or  nghts-ot-way  which  woukl  affect  the  vakje  or 
proposed  use  of  site. 

Check  the  box  as  a  reminder  to  submit  a  survey  of  the  site  (to  InckJde  al 
me  parcels  r  ms  report)  A  >ansit  survey  shall  be  prepared  by  a 

sunrayor  or  an^neer.  drawn  to  a  scate  of  one  nch  to  tony  Iset  ( r  .  40- )  or 
larger,  showing. 

me  Norm  pomi,  property  lines,  and  dimensions: 

the  community,  county,  and  State  in  which  the  property  e  kjcaied.  and  the 
kx  and  btock  number  of  the  property  and  adjacent  properties; 

me  localian  and  dvnensions  of  all  fights-of-way  easemenb. 

contours  indicating  current  grades: 

an  outkne  and  dimensions  ot  any  exsttng  structures: 

tie  kicaion  and  size  of  utIMes:  and 


Items 


g.  the  location  of  any  known  subsurface  condHkxts. 
Item  9.   For  conventional  or  acquisition  projects  only,  explain  how  site  was 
tocated.  Check  the  appiopritte  box  and  II  ina*  (a)  «id  (b)  are  not 
appropriate,  explain  the  drcumstancas  on  Kna  (c). 

Itam  10.  Explainlhestatusofutiltyservicestolhesite.Checfcthi^apprapriatebax 
to  indtoate  if  the  service  la  presently  availabto  (show -Not  Appicabto' if 
appropriate).  If  a  change  to  ma  axis(ng  status  wfl  be  retjuired  i.e., 
extenskm,  rekjcatton,  improvement  or  incroMod  capacity,  eiqplain  ihe 
change  and  attach  a  written  assurance  from  me  rasponsMe  toed 
agency  that  kjnds  are  avaHabte  and  the  work  wN  be  cornptoted  in  line 
to  serve  the  proposed  project 

Item  1 1 .  Complete  as  applcable. 

Item  12.  Complete  as  appfecabto  indicating  whether  any  special  dralnaga,  eto. 
requirements  are  antk:ipat»d. 

Item  13-17  It  any  of  these  conditions  are  present  eiqplain  the  circumstances, 
extant  or  source  of  me  hazard  and  what  steps  wM  be  taken  to  milgate 
potential  damaging  effects  on  me  project  restoente  or  the  environment 

Item  18.  Indtoate  any  other  environmental  cortsideralorte  applicabto  to  me  site 
and  any  state  or  tocal  resfrkatons  above  and  beyond  HUD  raquframants. 
Provkle  a  similar  as  in  items  )3-17.  Attach  A-95ctearanoe  if  obtaned. 
Advance  A-95  ctoarance  is  recommended,  but  not  required.  HUD  wil 
obtain  it  during  Hs  processing  if  it  Is  not  attached. 

Item  19  Checktheappropriate box(or boxes) whichdasettesanyunusual  site 
features.  If  none,  check  box(a).  Use  box(a)tolist  otters  not  shown  such 
as  surtace  rock,  creeks,  heavily  forested,  steep  slopes,  or  power  lines. 

Item  20.  Where  any  probtems  are  known  or  suspected,  daacribema  problem  and 
the  results  of  any  preliminary  examination  Indkatng  tiai  tw  adverse 
condHtons  can  be  overcome.  State  tie  nature  and  extent  of  required 
corrective  acttons. 

Item  21.  If  me  site  Is  vacant  check  the  box  (a)  and  proceed  to  item  22.  It  me  site 
is  occupied,  check  the  box  (b)  and  provkte  additionai  jntotmatton. 
Indicate  me  aal  number  of  various  types  of  occupants  which  wouM  need 
to  be  retocatad  for  purposes  of  mis  Report.  indMduals  are  single 
persons  witiout  dependents  and  are  not  considered  (amiies.  Indtoate 
-Not  ApplKable-Hany  occupant  type  is  nolpreeentontiis  site.  Indicating 
me  number  of  iam«es  and  indlvtouals  In  box  (e)  whKh  we  efigibto  tor 
assisted  housing  provides  a  means  to  estimate  relocaton  expenses 
witiout  violaling  meir  privacy.  Check  box  (f)  as  a  reminder  to  attach  me 
infonnatton  stetement  wim  me  required  element.  By  checking  box  (g) 
tie  PHA  or  turnkey  devetoper  recognizes  tie  obigatton  to  provide  me 
appropriate  notificaltons  to  occupants  as  required  by  HUD. 

Itam  22.  If  me  site  consists  of  more  man  one  parcel,  devise  a  nunbar  system  to 
kjenttfy  each  parcel  on  a  separate  ina  In  oakmn  (a).  Provide  further 
kteniHicalion  of  each  parcel  in  column  (b)  such  as  staet  address, 
owners  name,  or  an  obvious  physical  toature  and,  tor  properties  to  be 
acquired -as  is- or  fBhabHitated,  show  me  year  bun  in  ookJim  (b).  Insert 
me  option  expiration  date  In  column  (c)  catouiaiad  from  me  intonnatton 
on  me  site  contol  document  Show  me  total  square  toot  area  fry  each 
parcel  in  cohjmn  (d)  to  column  (e)  ndkate  tw  types  of  improvements 
and  kjture  use  of  any  improvemente  on  each  parcel  by  tw  toltowing 
codes:  In  cotomn  (e)  (1)  Type,  show  D  -  OwsCng  or  N  -  Nondweing: 
In  column  (e)  (2)  Use,  show  V  .  Vacant  land  (no  improvements)  A  •  Use 
as  is,  D  -  wll  be  demolished,  R  .  w«  be  rahabHtaiBd.  Enter  one  or  more 
code  tetters  lor  each  parcel  in  cotomns  (e)  (1)  and  (e)  (2).  IndKate  by 
checking  cohimn  (f)  mat  mere  are  special  condHions  Involving  me 
aoquisitfon  of  me  parcel  such  as  tte  probtems,  condetimaiton  expected, 
retocalton  involved  or  any  unusual  situation,  such  as  cutrenfly  owned  by 
PHA.  Explain  me  condMon  in  Item  23.  Insert  me  asMng  prwe  in  column 
(g)  from  me  site  contol  docuttient  If  me  parcel  wH  be  doitated,  Indicate 
tiis  in  cokjmn  (g)  also. 

Item  23.  Cite  any  state,  tocal  or  regional  ptans  (induding  Housing  AssistwKe 
Plans)  whtoh  served  as  me  basis  for  setoctng  tw  proposed  site.  Also 
state  tw  reason  tor  recommending  exdusionofany  parcels  from  me  site 
and  any  other  acquisitondifttouMes  or  conditions.  Idantfy  any  proposed 
condition  of  purchase  which  shoiid  be  Inckjded  In  tw  Purchase  agree- 
ment Form  HUD-51971-II 

Item  24  Indtoate  the  total  square  feet  and  acres  acquired  by  tw  vmws  mewis 
listed.  AcquBitton  liy  condemnatton  should  be  shown  as  a  puchMe 
Vacated  area  owned  by  a  public  entity  shouM  be  shown  as  a  donaiton 
The  total  area  of  me  site  shouM  not  be  greater  m«i  me  total  of  ines  (a) 
and  (b),  and  shouM  be  the  same  as  me  total  area  of  tw  parcels  identified 
In  Item  22,  as  well  as  straeb.  easements  and  unbUUabte  land  The  result 
of  subtracting  ine  (d)  from  Line  (c)  is  me  net  buiUabto  are  of  me  site. 
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ItBrn  25.  Summarize  any  demolition  by  diedong  ihe  appropriate  box  artd  Indicat- 
ing tie  total  number  of  dwelling  units  or  norvdiwelling  structures  to  be 
demolistwd. 

P«t  M-^roposed  Design 

Item  1  Enter  the  various  density  (actors  requested  based  on  ihe  dnwlling  units 
planned  tor  this  site  only. 

Ite(ns2-10.  ProvidetheintoimationrequestediaftwbuildngorunitsonihissitB 
only. 

item  11.  CtiecK  (he  appropriate  box  whicti  wM  indicate  it  design  or  construction 
documents  are  included  as  pan  of  the  proposal  instead  of  schematics 
If  (b)  or  (c)  B  checked,  attach  the  documents  required  by  Handbook 
7417.1.  oompletB  items  12  and  13only  and  proceed  to  Part  V. 

Item  12.  It  ttie  pladns.  spedficatiora  and  ottier  attachments  are  identical  for  aR 
sites  they  need  only  be  attached  to  it«  first  report  If  they  are  applicable 
to  some  sites  but  not  al,  erKfcise  .->  cover  sheet  identifyir>g  each  site  and 
Ihey  need  not  t>e  attached  to  more  than  one  report 

Item  13.  It  the  prepared  Fonn  HU0-S1994,  Analysis  ol  Utility  costs,  is  not  to  be 
used,  a  revised  one  must  be  attached  and  the  box  checked 

Item  14.  For  new  constnxtion  projects  only,  check  tte  boxes  as  a  reminder  to 
attach  Ihe  Itwee  items  sttown; 

a.  a  compleled  Outline  Spedfkaten  (Form  HU0-S087) 

b.  a  sitt  plan  (schematc  drawing)  based  on  availabto  topographical  intorma- 
tion  and  known  subsurface  soil  conditons  which  identifies: 

(1)  the ouline  and  dimensions  of  each  structure  (dwelling  and  nonH*ii«ling); 

(2)  (he  existing  and  proposed  locations  of  streets,  easements,  and  utWies 
(e.g.  telephone,  water,  sewerage,  gas.  electric): 

(3)  the  distance  of  utHties  Irom  the  site  boundary: 

(4)  proposed  foundations,  building  grades,  drainage  swaies.  and  extent  of 
grading  required:  and 

(5)  the  proposed  placement  of  trees  and  siirubs,  and  primary  land  uses  such 
as  ptaoement  of  buildings,  play  fieMs,  lot  lots,  conversational  groupings 
and  parking  oroiher  paved  areas. 

c.  schematic  drawings  which  identity: 

(1)  typical  buiding  otovaBona: 

(2)  typical  building  Itoor  plans  tar  each  stucture  type,  showing  the  gross 
square  toet  of  fkxx  area.  aiKl  the  area  for  each  type  of  norvdwel ling  space: 

(3)  typical  floor  and  wal  sectiorts,  mechanicai  features  ani  equipittant  and 

(4)  typicai  urit  floor  plans  tor  each  size  and  structure  type. 

Item  15.  For  rehabilitation  and  acquisition  of  existing  housing  pfojects,  check  tie 
boxes  as  a  reminder  to  attach  Ifie  ttvee  items  shown: 

a.  preliminary  work  write-ups  to  descritw  tw  extent  and  nature  of  work 
required  to  rehabilitate  or  repair  each  property. 

b.  photograptB  of  typkai  intenor  and  exterior  buildings  and  units  to  ■ustrate 
Vte  extent  of  reftabilitalon  or  repairs  required. 

c.  tor  one-to-four  family  properties.  Form  HUD-92800-3  (as  applicable 
•trough  Hem  22),  or  for  lehgMHalun  of  propertlBS  of  S  or  more  unib,  a 
complelBd  Oudine  Spedlcalton,  term  HUO-50e7 

Item  16  CompMe  tie  intoritiation  requested  tor  each  property  'as  is*  Compo- 
sition refers  to  number  of  bedrooms,  number  of  battwooms,  vanaiiorfs  in 
size  or  other  taolutes  tiMch  may  vary  tie  existing  rent  studure.  Check 
Vie  Items  of  equpnwit  and  servioee  ndutod  in  tie  easing  montt^  rartel. 

Part  IV-Piopoeed  ConatfucHen  CoeVPriea 

Section  A:  Construction  Cost/Oevalaper's  Price  Descriptipon 

Item  1.  Indicate  wfwtnr  tns  is  tie  summary  or  an  individual  site  report  by 
efiecking  tie  appropriate  box  and  oompMing  tie  data.  If  only  one  site  is 
involved,  a  summary  report  is  not  necessary. 

Item  2.   Check  tie  appropriate  box  and  enter  tw  appropriate  date 

Section  B:  Constructen  Cost/Developer's  Prica  Stetement 

1    Enter  estitTfalBd  cost  amounts  for  each  lifw  ilam  based  on  tw  developnient 
mettiod  as  lolows: 

a.  Tumi«Bymetiod.ThelumkeydevelopershaaentBrarTiountsincolumn(a) 
tor  costs  MMch  wM  incur  The  PHA  shal  enter  Its  costs  over  wid  above  tie 
turnkey  developer's  costs  n  column  (b)  The  PHA  shall  total  (he  amounb 
in  (a)  and  (b)  tor  each  item  and  enter  it  in  cotumn  (c). 


b  Conventnnal  method.  The  PHAshal  enter  tie  estimatadoosb  it  wil  incur 
for  each  item  in  cak«nn  (c)  No  enthes  should  be  made  lor  items  under 
•Otier 

c  Aoquisiton  metxjd  The  PHA  shall  enter  its  costs  m  cotomn  (c).  Une  1 1 
stiouM  not  be  more  tar  10%  of  tie  es(vnated  tobi  devatopment  cost  of 
tie  proiect  No  entnes  shouW  tie  made  lor  items  under  *oiher' 

2.  The  amounts  lor  Items  1  tirough  11  are  based  on  tie  prevaiing  Davis-Bacon 
wage  rates  and  include  any  applicatite  soaal  secunty  and  s^es  taxes. 
insurance  and  bond  premiums,  and  a  pro  rata  share  of  tie  contractor  s  lee 
(proil  and  overtiead).  The  cost/pnce  stvxjid  be  stated  n  terms  ol  actual  cost, 
without  condngency,  since  an  amount  for  conangency  will  l>e  nduded  n  tie 
Development  Cost  Budget  provided  to  tie  PHA  by  ttw  wea  Office  witi  tw 
proposal  approval  letter 

3    The  "Otier*  Items  are  to  be  calculated  as  foltows  tor  turnkey  profacb  only: 

a.  Cortetruclton  Fkiancing.  Indwate  tie  amount  of  tie  Constructon  loan, 
tw  interest  rate  and  tie  number  of  montis  of  constucton  ime  and  enter 
n  cokjmn  (a)  tie  amouni  tor  consiruc&on  finanong. 

b  State  or  local  taae.  Enter  an  antto^ated  amount  tor  any  state  or  local 
taxes  except  real  property  taxes  The  turnkey  price  at  setHement  wH  be 
ai^Bted  tor  any  real  property  texBS  paid  by  tie  devetoper  dunng  constucton 

c.  TWa  and  recording  !•••,  doaiitg  ooela,  and  developer's  tee.  The 

amount  tor  these  items  stialt  be  entered  as  appropriate 

4.  Enter  tie  amouni  for  site  acqusition  Since  tns  amount  is  subject  to  HUD 
apprasai.  it  may  be  tie  askxig  pnce  or  an  estimate  of  vahje 

5.  TTie  toltowng  is  a  brief  descnpton  of  the  accounts  relasng  to  constucton 
costs 

a.  Site  AoquteMion  (Account  1440.1).  The  account  inckidas  tie  amounfe 
tor  land  and  easing  improvements  Any  amounts  tor  condanviaton  and 
lor  tie  vakje  of  property  donated  are  also  nckjded 

b.  Site  iRiproveMafrts  (Account  1450).  Thaaccoumndudes  tie  amount 
tor  normal  site  impraranwnts  (eg  .  demoliton.  gradng,  uHHy  intteiaion, 
stsete,  parting  and  otier  paved  areas,  stuctural  playground  facMes  and 
landscaping)  and  tie  amount  tor  any  special  improvements  requred 
berause  of  unusual  site  condiions  (e.g..  abrxxmal  excavaton  rasuMng 
from  unusual  subsod  condiiarB.  and  excess  toundadon  work  such  as 
prilngs,  cassons  and  underpinrmgs). 

c.  OwsangConelnicllon(Aeeeunl1 460).  ThsaoooiM  inckidas  tw  oast 
tor  ftormal  fourvMtons,  stuctural  banwig  and  nterior  and  exterior  flnish, 
ctasets.  otier  occupant  storage  areas,  and  csriten  comnwn  spaces  wch 
as  entrances,  corridors,  lobbies,  janitorial  rtaioti,  and  laundry,  fwatng 
and  equipmeni  spaces.  Costs  of  major  systems  and  oqUpmanteuehae 
plunteig,  electtoal  healing  and  air  condMonsig  witin  unite  are  eidudad 
as  wal  as  tie  cost  of  elevators  and  related  equipmeni  Bum  in  equipmeni 
such  as  counters,  cabinets,  cupboards  and  shelwig  are  also  nduded 

d.  DweMngEqulpaMiM  (Account  l4«5).ThB  account  indudestw  cost  of 
ranges,  rsfrigsrators.  shades,  screens  or  svnter  emiyiiieiit  provided  in 
dwaCng  stuctoras. 

e.  NdftdiveMbig  CofWinwiofi  (Account  1470).  This  aooount  includes  tie 
ooste  tor  martagsmsnl,  maintenance  and  comiTXinily  space  or  stuctu res. 
Community  space  indudes  sodal.  recreational,  healti  and  cfiid  care 
fjLiiui.  Allrtecassarybuiltinequymantandplumbwg.haaing.ventilal- 
ing  artd  electical  systems  are  induded  r\  tiese  costs. 

f.  MendwaWng  Equtpwtewt  (Aceeunl  1475)  This  account  costs  tor  al  mov- 
abte  equipment  required  tar  management  itiawtenance.  and  community 
spaces 

Part  V-Signature 

1  If  tw  fowl  was  prepared  for  tie  PHA  by  tie  turnkey  developer  or  PHA  architect 
or  devatopment  manager,  tie  preparer  Shan  complete  tw  entity  and  represaiv 
teive  identMcation  and  sign  and  date  twfcxm 

2.  The  PHA  offldal  shall  provide  name,  Ote.  S9^ature  and  date  as  requested. 

3.  Tfw  signatorws  complete  tiese  en  ties  with  hil  knowledge  of  tw  certiftcalon 
being  provided  and  tw  penaliss  wtech  inay  tw  vnposad  on  persons  or 
organtzatons  tar  improper  or  false  stalemenfe  or  intormaton 
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PodWt  No.  FR-4200-N-22] 

Submission  for  0MB  Review:  of 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD. 
ACTKM:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  7, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  pro]X)sal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235.  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  docimients 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPI^MENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  me  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use:  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal:  (7)  how 
frequently  information  submissions  will 
be  required:  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  De]>artment. 

Autiioriljr:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  35,  as 
amended. 


Dated:  January  28. 1997. 

David  S.  Grisly, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Pit^iosed 
Information  Collection  to  OMB 

Title  of  Proposal:  Hope  for 
Homeownership  of  Single  Family 
Homes  (HOPE  3). 

Office:  Commimity  Planning  and 
Development. 

OMB  Approval  Number:  2506-0128. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
information  collection  is  needed  to 
assist  HUD  in  evaluating  grantees  that 
have  been  awarded  funds.  The  grantees 
will  be  evaluated  on  their  ability  to 
administer  a  HOPE  3  program  and  their 
ability  to  provide  homeownership 
opportunities  to  low-income 
homeowners  under  the  program. 
Grantees  will  be  required  to  submit 
progress  reports  to  HUD  in  order  to 
continue  to  receive  grant  funds. 

Form  Number:  HUD-40086,  40102-B. 
40103. 40104  and  40105. 

Respondents:  State,  Local,  or  Tribal 
Government  and  not-for-profit 
institutions. 

Frequency  of  Submission:  On 
occasion  and  annually. 

Reporting  Burden: 


Number  of 


Frequency  of 
response 


Information  CoMection  

Environmental  Procedures 
Progress  Reports 

Waries. 


Hours  per 
response 


Burden 
hours 


258 
258 
258 


1 
15 
(') 


30 

3 

(') 


7,740 

11.610 

5.745 


Total  Estimated  Burden  Hours: 
25.095. 

Status:  Reinstatement,  with  changes. 

Contact:  Patrida  Mason.  HUD.  (202) 
708-3226  X4588,  Joseph  F.  Uckey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  January  28, 1997. 
(PR  Doc  97-2791  Filed  2-4-97;  8:45  am) 

INJJNO  COOC  4>1»-01-« 

IDodtNo.  FW  4200  H  21] 

Submission  for  OMB  Review: 
Comment  Repuest 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  7, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey.  Jr..  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  MFORMATION  COtfTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urtian  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410, 


telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPlfMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal:  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  OMB  approval 
number,  if  applicable:  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
a^Bcted  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
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be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
nimibers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  0MB  Desk 
Officer  for  the  Department. 

Auyiorily:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  January  28. 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

Title  of  Proposal:  Request  for  Family 
Self  Sufficiency  (FSS)  Coordinator 
Funds  Under  a  Notice  of  Funding 
Availability. 

Office:  Public  and  Indian  Housing. 

0MB  Approval  Number:  2577-0198. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 


Eligible  housing  agencies  must  submit 
an  application  for  FSS  program 
coordinator  funds  to  enable  the 
Department  to  determine  the  need  for 
the  requested  funds.  The  appUcation  is 
also  used  to  determine  if  the  amount 
requested  is  reasonable.  The  Department 
will  use  the  information  as  the  basis  for 
providing  funds  under  the  Notice  of 
Fimding  AvailabiUty. 

Form  Number:  None. 

Respondents:  State.  Local,  or  Tribal 
Government. 

Frequency  of  Submission:  On 
occasion  and  annually. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
re^XKise 


Hours  per 
response 


Burden 
hours 


Application 


600 


1 


2,400 


Total  Estimated  Burden  Hours:  2,400. 

Status:  Reinstatement,  without 
changes. 

Contact;  William  Murphy,  HUD.  (202) 
708-0477  X4062,  Joseph  F.  Uckey.  Jr.. 
OMB.  (202)  395-7316. 

Dated:  January  28, 1997. 

[FR  Doc  97-2792  Filed  2-4-97;  8:45  am) 
BILLING  CODE  4210-01-M 

[Docket  No.  FR  -4200-H-2XH 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration.  HUD- 
ACTKW:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  pubhc  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  March  7, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  should  be  sent 
to:  Joseph  F.  Lackey,  Jr..  OMB  Desk 


Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-&«e  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
firom  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
niunber,  if  apphcable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
fi^quently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
niunbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  January  28, 1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Physical  Inspection 
Report.  * 

Office:  Housing. 

OMB  Approval  Number:  2502-0369. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Department's  mortgage  insurance 
programs  require  mortgages  to  annually 
inspect  each  insured  project  and 
provide  the  Department  and  the  project 
owner  a  report  on  that  inspection.  This 
format  estabfishes  standards  which  all 
mortgages  must  comply  with  when 
conducting  these  inspections. 

Form  Number:  HUD-9822. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Frequency  of  Submission:  Annually 
and  on  occasion. 

Reporting  Burden: 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


HUD-9822 


15.000 


1 


30,000 
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Total  Estimated  Burden  Hours: 
30.000. 

Status:  Reinstatement,  without 
changes. 

Contact:  Barbara  D.  Hunter.  HUD. 
(202)  708-3944.  Joseph  F.  Lackey.  Jr.. 
0MB,  (202)  395-7316. 

Dated:  January  28. 1997. 
IFR  Doc.  97-2793  Filed  2-4-97;  8:45  am] 

HLUNQ  COOC  4210-01-M 

[Docket  No.  FR-4027-N-03] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act;  Debenture  Interest  Rates 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  (HUD). 
ACTION:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentures  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  Section 
221(g)(4)  of  the  Act  during  the  six- 
month  period  begiiming  January  1. 
1997.  is  6%^  percent.  The  interest  rate 
for  debentures  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  there 
are  two  or  more  endorsen\ents)  for 
instance,  whichever  rate  is  hi^er.  The 
interest  rate  for  debentures  issued  under 
these  other  provisions  with  resp>ect  to  a 
loan  or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1, 1997,  is  6%  percent. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  S.W.,  Room  6164, 
Washington.  D.C.  20010,  telephone 
(202)  708-1220  ext.  2612,  (this  is  not  a 
toll-free  number).  A 
telecommunications  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Federal 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 


loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 
24  CFR  203.405.  203.479,  207.259(e)(6). 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Register. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentures  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  ths 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  annual  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  statutory  formula 
based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224.  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1. 1997,  is  6^4 
percent  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  6'/* 
percent  for  the  six-month  period 
beginning  January  1, 1997.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  an  insiu^nce  commitment  or 
endorsement  date  (as  applicable)  within 
the  first  six  months  of  1997. 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1. 1980: 


Effective  In- 
terest rate 

On  or  after 

Prior  to 

9'/fe 

Jaa  1,1980.. 
July  1,1980  .. 
Jaa  1, 1981  .. 
July  1, 1981  .. 
Jaa  1.1982.. 
Jaal,  1983.. 
July  1,1983  .. 
Jaa  1, 1984  .. 
July  1,1984  .. 
J«L  1.1985.. 
July  1.1985  .. 
Jaal.  1986.. 
July  1.1986  .. 
Jaa  1. 1987  .. 
July  1. 1987  .. 
Jaa  1.  1988 .. 
July  1.1988.. 
Jaa  1. 1989  .. 
Jiriy  1.1989  .. 
Jaa  1. 1990.. 
July  1,1990  .. 
Jan.  1. 1991  .. 

July  1, 1980. 
Jan.  1,1981. 
July  1, 1981. 
Jan.  1, 1982. 
Jan.  1. 1983. 
July  1. 1983. 
Jan.  1. 1984. 
July  1. 1984. 
Jan.  1.1985. 
J(iy  1, 1985. 
Jan.  1. 1986. 
July  1. 1986. 
Jan.  1. 1987. 
July  1. 1987. 
Jan.  1. 1988. 
July  1, 1988. 
Jan.  1. 1989. 
July  1, 1989. 
Jan.  1, 1990. 
July  1, 1990. 
Jan.  1, 1991. 
Jtiy  1. 1991. 

9% 

113/4    

12% 

12% 

lO'A 

10% 

1 1  '/fe 

13% 

11% 

11% 

lO'A 

dv* 

8  

9  

9'/b 

9% 

9V4 

9  

8% 

9  

8% 

Effective  in- 
terest rate 

On  or  after 

Prior  to 

8'yfe 

8 

8  

7% 

7  

6% 

7% 

8% 

7Y* 

6% 

July  1,1991  .. 
Jan.  1, 1992  .. 
July  1,1992  .. 
Jan.  1, 1993 .. 
July  1,1993  .. 
Jan.  1, 1994 .. 
July  1. 1994  .. 
Jan.  1, 1995.. 
July  1, 1995  .. 
Jaa  1. 1996 .. 
July  1. 1996  .. 
Jaa  1. 1997 .. 

Jan.  1. 1992. 
July  1,  1992. 
Jan.  1.  1993. 
July  1,1993. 
Jan  1,  1994. 
July  1,  1994. 
Jan.  1,  1995. 
July  1, 1995. 
Jan.  1, 1996. 
July  1,  1996. 
Jan.  1, 1997. 
July  1,  1997. 

7V4 

6% 

Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  pursuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  of  interest  in  effect 
at  the  time  the  debentures  are  issued. 
The  term  "going  Federal  rate"  is  defined 
to  mean  the  interest  rate  that  the 
Secretary  of  the  Treasury  determines, 
pursuant  to  a  statutory  formula  based  on 
the  average  yield  on  all  outstanding 
marketable  Treasury  obligations  of 
eight-  to  twelve-year  maturities,  for  the 
six-month  periods  of  January  through 
June  and  July  through  December  of  each 
year.  Section  221(g)(4)  is  implemented 
in  the  HUD  regulations  at  24  CFR 
221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentures  issued  pursuant  to 
Section  221(g)(4)  during  the  six-month 
period  beginning  January  1, 1997,  is  6% 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  July  1997. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR  50.20(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

(Sees.  211,  221,  224,  National  Housing  Act, 
12  U.S.C  1715b,  17151. 1715o;  sec.  7(d). 
Department  of  HUD  Act,  42  U.S.C  353S(d)) 

Dated:  January  28, 1997. 
Nicolas  P.  Retsijus, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[PR  Doc.  97-2790  Piled  2-4-97;  8:45  am) 
BILUNO  COOC  4X10-S7-M 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey,  Biological 
Resources  Division 

Request  for  Public  Comments  on 
Proposed  Information  Collection 
Submitted  to  0MB  for  Review  Under 
the  Paperwork  Reduction  Act 

The  proposed  information  collection 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)).  Copies  of  the 
proposed  collection  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Public  comments  on  the  proposal 
should  be  made  within  30  days  directly 
to:  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  and  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  208 
National  Center,  Reston,  VA  20192. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1).  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  North  American  Fisherman 
Nationwide  Angler  Survey. 

Summary:  The  collection  of 
information  referred  herein  applies  to 
the  public  survey  of  a  sample  of  anglers 
nationwide  during  the  months  of 
February,  March,  and  April  1997.  The 
purpose  of  this  survey  is  to  obtain 
information  about  anglers  preferences, 
behaviors,  motivations,  and  satisfactions 
with  fishing  opportunities  that  can  be 
used  by  fisheries  management  agencies 
to  develop  fisheries  management  plans 
to  enhance  angler  retention. 

Estimated  Completion  Time:  20 
minutes. 

Estimated  Number  of  Respondents: 
20.410. 

Frequency:  One  time  only. 

Estimated  Burden  Hours:  6,803  hours. 


Proposed  Dates:  February  1-April  30, 
1997. 

Needs  and  Uses:  To  provide  State  and 
Federal  fisheries  management  agencies 
with  information  that  can  be  used  to 
develop  fisheries  management  plans  or 
angler  education  programs  that  will 
improve  angler  satisfaction  with  fishing 
opportunities. 

Affected  Public:  Randomly  selected 
individuals  who  are  members  of  North 
American  Fishing  Club. 
FOR  FURTHER  INFORMATION:  To  obtain 

copies  of  the  survey  and  to  submit 
comments  on  this  information 
collection,  contact  the  Bureau  clearance 
officer,  U.S.  Geological  Survey,  208 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia,  20192, 
telephone  (703)  648-7313. 

Dated  January  6, 1997. 
Sue  Haseltine, 
Acting  Chief  Biologist. 
(FR  Doc.  97-2864  Filed  2-4-97;  8:45  am) 

BILUNG  COOC  4310-31-M 


Bureau  of  Indian  Affairs 

Indian  Gaming;  Notice  of  Approved 
TritMl/State  Compact 

summary:  Pursuant  to  25  U.S.C.  §  2710, 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal/State 
Compacts  for  the  purpose  of  engaging  in 
Class  in  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through,her  delegated 
authority,  has  approved  the  Tribal/State 
Gaming  Compact  between  the  Iowa 
Tribe  and  the  State  of  Oklahoma,  which 
was  executed  on  December  5, 1996. 
DATES:  This  action  is  effective  Febraury 
5, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240, 
(202) 219-4068. 

Dated:  lanuary  29, 1997. 
Ada  E.  Deer. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  97-2824  Filed  2-4-97;  8:45  am] 
BILUNQ  CODE  43ie-at-P 


Bureau  of  Land  Management 

National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board; 
Establishment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board; 
Notice  of  establishment. 

SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  has 
established  the  National  Historic  Oregon 
Trail  Interpretive  Center  Advisory 
Board. 

The  purpose  of  the  Committee  will  be 
to  advise  the  Bureau  of  Land 
Management  Vale  District  Manager 
regarding  poUcies,  programs,  and  long- 
range  planning  for  the  management,  use, 
and  further  development  of  the 
Interpretive  Center;  establish  a 
framework  for  an  enhanced  partnership 
and  participation  between  the  Bureau 
and  the  Oregon  Trail  Preservation  Trust; 
ensure  a  financially  secure,  world-class 
historical  and  educational  facility, 
operated  through  a  partnership  between 
the  Federal  Government  and  the 
community,  thereby  enriching  and 
maximisdng  visitors'  experiences  to  the 
region;  and  improve  the  coordination  of 
advice  and  recommendations  from  the 
publics  served. 

Members  of  the  Advisory  Board  will 
be  comprised  of  the  Forest  Service 
Wallowa  Whitman  Forest  Supervisor; 
one  member  from  Trail  Tenders,  Inc.; 
one  member  of  the  Oregon  Trail 
Preservation  Trust;  one  member  from 
the  business  commimity;  one  member 
representing  county  or  local  elected 
office;  and  two  members  representing  ' 
the  public-at-large. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Melanie  Wilson,  Bureau  of  Land 
Management,  1620  L  Street.  N.W.  MS 
1050,  Washington,  D.C.  20240,  (202) 
452-0377,  or  Edwin  Singleton.  Vale 
District  Manager,  Bureau  of  Land 
Management,  100  Oregon  Street,  Vale, 
Oregon  97918,  (541)  473-3144.  The 
certification  of  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  the  establishment 
of  the  National  Historic  Oregon  Trail 
Interpretive  Center  Advisory  Board  is 
necessary  and  in  the  public  interest  in 
connection  with  the  Secretary  of  the 
Interior's  responsibilities  to  manage  the 
lands,  resources,  and  facilities 
administered  by  the  Bureau  of  Land 
Management. 
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Date  signed:  January  29, 1997. 
Bruca  Babbitt, 
Secretary  of  the  Interior. 
[FR  Doc.  97-2768  Filed  2-4-97;  8:45  ami 
HUMQ  coot  4310-44-P 


National  Park  Sarvica 

Sul>sistence  Resourca  Commission 
Maating 

SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  the  Chairperson 
of  the  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park  announce  a  forthcoming  meeting  of 
the  Lake  Clark  National  Park 
Subsistence  Resource  Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Chairman's  welcome. 

(2)  Introduction  of  Commission 
members  and  guests. 

(3)  Review  agenda. 

(4)  Approval  of  minutes  of  last 
meeting. 

(5)  Old  business: 

a.  Review  NPS  Subsistence  Issue 
Paper. 

(6)  New  business: 

a.  Election  of  Chairperson. 

(7)  Agency  and  public  comments. 

(8)  Determine  time  and  date  of  next 
meeting. 

(9)  Adjourn. 

DATE:  The  meeting  will  be  held  Monday, 
February  17. 1997.  The  meeting  will 
begin  at  10  a.m.  and  conclude  aroimd  5 
p.m. 

LOCATKM:  The  meeting  will  be  held  at 
the  Lake  Clark  National  Park  Visitor 
Center,  Port  Alsworth,  Alaska. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Bill 
Pierce,  Superintendent,  Lake  Clark 
National  Park  and  Preserve,  4230 
University  Drive,  #311,  Anchorage, 
Alaska  99508.  Phone  (907)  271-3751. 

SUPPLEMENTARY  INFORMATKM:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96—487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paol  R.  Andmon, 
Acting  Field  Director. 
(FR  Doc.  97-2833  Filed  2-4-97;  8:45  am) 
■UMO  COM  431»-10-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnv«stigatk>n  332-378) 

Fresh  and  Procassad  Potatoes: 
Compatitiva  Conditions  Affecting  the 
U.S.  and  Canadian  Industries 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

EFFECTIVE  DATE:  January  29, 1997. 
SUMMARY:  Following  receipt  on  January 
15, 1997,  of  a  request  from  the  Office  of 
the  United  States  Trade  Representative 
(USTR),  the  Commission  instituted 
investigation  No.  332-378,  Fresh  and 
Processed  Potatoes:  Competitive 
Conditions  Affecting  the  U.S.  and 
Canadian  Industries,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)).  for  the  purpose  of 
providing  a  report  on  factors  affecting 
trade  between  the  United  States  and 
Canada  in  fresh  tablestock  potatoes, 
seed  potatoes,  raw  potatoes  for 
processing,  and  frozen  processed 
potatoes.  As  requested  by  the  USTR,  the 
Commission's  report  on  the 
investigation  will  focus  on  the  period 
1992-96,  and  to  the  extent  possible, 
1997,  and  will  include  the  following 
information  for  each  of  the  four  product 
areas: 

(1)  Production  and/or  processing 
volumes  and  trends  in  Canada  and  the 
United  States  over  the  past  5  years. 

(2)  U.S.  imports  from  Canada  over  the 
last  5  years,  including  market  share  of 
Canadian  exports,  with  particular 
emphasis  on  any  increases  in  U.S. 
imports  from  Canada. 

(3)  Consumption  trends  for  raw  and 
flnished  processed  potato  products  in 
Canada  and  the  United  States  over  the 
last  5  years. 

(4)  Federal,  provincial,  and  municipal 
aid  programs  in  Canada  for  Canadian 
growers  and  processors,  including  aid 
for  the  construction  of  storage,  water 
treatment,  and  processing  facilities;  a 
compilation  of  existing  literature  and 
industry  views  on  the  impact  of  such 
aid  on  the  competitiveness  of  Canadian 
producers. 

(5)  For  the  last  3  years,  prices  of 
Canadian  products  in  Canada  and  in 
U.S.  markets,  together  with  prices  of 
U.S.  products  in  U.S.  markets. 

(6)  The  effect  of  exchange  rates  and 
terms  of  sale  factors  on  Canadian  prices. 

(7)  The  cost  of  production  in  Canada 
and  in  the  United  States,  including  raw 
material  costs  for  processed  products, 
over  the  last  3  years. 

As  requestea,  the  Commission  will,  to 
the  extent  possible,  supplement  national 


data  presented  in  the  report  with 
regional  and/or  seasonal  highlights,  and 
that  the  Commission  also  include  an 
analysis  of  any  other  factors  affecting 
the  conditions  of  competition  between 
the  U.S.  and  Canadian  fresh  potato  and 
processed  potato  industries. 

As  requested  by  the  USTR,  the 
Commission  will  submit  the  results  of 
its  investigation  on  an  wcpedited  basis, 
but  not  later  than  July  15, 1997. 
FOR  FURTHER  INFORMATION:  Information 
on  industry  asp>ects  may  be  obtained 
from  Tim  McCarty,  Office  of  Industries 
(202-205-3324)  or  Douglas  Newman, 
Office  of  Industries  (202-205-3328): 
and  legal  aspects,  from  William 
Gearhart,  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Margaret  O'Laughlin,  Office  of 
External  Relations  (202-205-1819). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 
PUBLIC  HEARING:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC,  beginning  at  9:30  a.m. 
on  April  30, 1997.  All  persons  will  have 
the  right  to  appear,  by  counsel  or  in 
person,  to  present  information  and  to  be 
heard.  Requests  to  appear  at  the  public 
hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.  April  14, 1997.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  April  21, 1997;  the  deadline 
for  filing  posthearing  briefs  or 
statements  is  5:15  p.m.,  May  15, 1997. 
In  the  event  that,  as  of  the  close  of 
business  on  April  14, 1997,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1816)  after  April 
14, 1997,  to  determine  whether  the 
hearing  will  be  held. 
WRITTEN  SUBMISSIONS:  In  lieu  of  or  in 
addition  to  participating  in  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  matters  to  be  addressed  in  the 
report.  Commercial  or  financial 
information  that  a  party  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
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of  the  Commission's  Bales  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons  in  the  Office  of  the 
Secretary  to  the  Commission.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  at  the  earliest  practical  date 
and  should  be  received  no  later  than 
May  IS.  1997.  All  submissions  should 
be  addressed  to  the  Secretary,  United 
States  International  Trade  Commission. 
500  E  Street  SW..  Washington.  DC 
20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

Issued:  January  29, 1987. 

By  order  of  the  Commission. 
Doaiu  R.  Koehnke, 
Secretary. 

[PR  Doc.  97-2829  Filed  2-4-97;  8:4S  am) 
MUMQCOOf 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1900 

Notice  is  hereby  given  that  on  January 
15, 1997,  a  proposed  Consent  Decree  in 
United  States  v.  Connor  Investment  Co., 
Civil  Action  No.  97-5.')06-CV-SW-3 
(W.D.  Mo.)  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Washington.  This  Consent 
Decree  resolves  the  United  States' 
claims  in  this  action  against  Connor 
Investment  Company  ("Connor")  and 
Lima  Hill  Mining  Company  ("Lima") 
(collectively  "Settling  Defendants") 
regarding  their  liability  under  Section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a),  for 
response  costs  incurred  or  to  be 
incurred  by  the  United  States  in 
connection  with  the  Oronogo/Duenweg 
Mining  Belt  Superfund  Site  in  Jasper 
County,  Missouri  ("Site"). 

The  Consent  Decree  requires,  inter 
alia,  that  the  Settling  Defendants  shall     _ 
provide  the  United  States 
Environmental  Protection  Agency 
("EPA")  and  the  State  of  Missouri  with 
broad  access  rights  to  their  pro[)erty  at 
the  Site  for  the  creation,  operation,  and 
maintenance  of  a  hazardous  waste 
repository.  In  addition,  the  Consent 
Decree  requires  that  the  Settling 
Defendants  place  restrictive  covenants 


on  the  property  in  conformance  with 
future  use  of  the  repository  and 
reflecting  any  institutional  controls 
established  through  the  remedial  action. 
The  Consent  Decree  grants  to  the 
Settling  Defendants  a  covenant  not  to 
sue  and  the  contribution  protection 
afforded  by  Section  1133(f)(2)  of 
CERCLA,  42  U.S.C.  9613(f)(2).  The 
Consent  Decree  also  contains  a  reopener 
that  permits  the  United  States,  in  certain 
situations,  to  institute  additional 
proceedings  to  require  the  Settling 
Defendants  perform  further  response 
actions  or  reimburse  the  United  States 
for  additional  costs  of  response. 

The  E)epartment  of  Justice  will  receive 
conmients  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natuml 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Connor 
Investment  Co.,  D.O.J.  No.  90-11-3- 
lOOlC. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Missouri,  1201  Walnut  Street,  Kansas 
City,  MO  64106;  the  Region  VII  Office 
of  ^e  U.S.  Environmental  Protection 
Agency,  726  Minnesota  Ave.,  Kansas 
City,  KS  66101;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005  (Tel:  (202) 
624-0892).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  NW,  4th 
Floor.  Washington,  DC  20005.  When 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $13.50  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library'. 
Joel  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-2769  Filed  2-4-97;  8:45  am) 
BNJJNG  COM  441*-1S-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Air  Act 

Notice  is  hereby  given  that  on  January 
24, 1997,  a  proposed  Consent  Decree  in 
United  States  of  America  v.  North 
American  Chemical  Company,  Civil 
Action  No.  97-0477-WJR  (CWx),  was 
lodged  with  the  United  States  District 
Court  for  the  Central  District  of 
California.  This  Consent  Decree 
represents  a  settlement  of  claims  against 
North  American  Chemical  Company 
("NACC")  pursuant  to  section  113(b)  of 
the  Clean  Air  Act  (the  "Act"),  42  U.S.C. 


7413(b),  for  NACC's  alleged  violations 
of  provisions  of  the  State 
Implementation  Plan  for  San 
Bernardino,  California,  as  well  as  for 
violations  of  the  New  Source 
Performance  Standards  and  Prevention 
of  Significant  Deterioration  ("PSD") 
provisions  of  the  Clean  Air  Act.  See 
Standards  of  Performance  for 
NonmetalUc  Mineral  Processing  Plants, 
40  CFR  part  60.  subpart  OOO  and  the 
PSD  provisions  of  the  Act,  42  U.S.C. 
7470-7501.  The  alleged  violations 
occurred  at  a  facility  owned  and 
operated  by  NACC  located  near  Trona, 
Cahfomia. 

Under  this  settlement  between  the 
United  States  and  NACC,  NACC  will  be 
required  to  reduce  emissions  of  nitrogen 
oxides  from  a  gas  turbine  at  the  faciUty. 
The  settlement  provides  for  a  civil 
penalty  of  $320,000.  In  addition.  NACC 
will  conduct  a  supplemental 
environmental  project  to  reduce 
particulate  matter  emissions  at  the 
facility. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Coniments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530.  and  should  refer 
to  United  States  of  America  v.  North 
American  Chemical  Company,  DOJ  Ref. 
#90-5-2-1-2001. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Central  District  of 
Cahfomia.  7516  Federal  Building,  300 
North  Los  Angeles  Street.  Los  Angeles. 
Cahfomia  90012  and  at  Region  DC. 
Office  of  the  Environmental  Protection 
Agency,  Air  Division,  75  Hawthome 
Street,  San  Francisco,  Cahfomia  94105, 
and  at  the  Consent  Decree  Library.  1120 
G  Street.  NW..  4th  Floor.  Washington. 
DC  20005  (202)  624-0892.  A  copy  of  the 
proposed  censent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  De^ee  Library.  1130  G  Street. 
NW.,  4th  Floor.  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.25  (25  cents  f>er  page 
reproduction  cost),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gran, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2771  Filed  2-4-97;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

Consistent  with  Departmental  Policy, 
28  CFR  50.7.  38  FR  19029,  notice  is 
hereby  given  that  on  January  24, 1997, 
a  proposed  Supplemental  Consent 
Decree  in  United  States  v.  Puerto  Rico 
Administration  of  Corrections,  Civil 
Action  No.  90-2119,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Puerto  Rico.  The  proposed 
Supplemental  Consent  Decree  settles 
the  United  States'  claims  for  stipulated 
penalties  under  a  1992  Consent  Decree 
between  the  parties  as  well  as  the 
United  States'  claims  under  the  Clean 
Water  Act  alleged  in  a  Supplemental 
Complaint. 

Puursuant  to  the  Supplemental 
Consent  Decree,  the  Puerto  Rico 
Administration  of  Corrections  will  pay 
S625,000  to  the  United  States,  will 
undertake  numerous  remedial  actions  to 
bring  four  of  its  facilities  into 
compliance  with  the  Clean  Water  Act  in 
accordance  with  a  schedule  specified  in 
the  Consent  Decree,  and  will  expend 
$600,000  in  carrying  out  additional 
remedial  actions  aimed  at  the 
improvement  of  community  drinking 
water  supplies  in  Puerto  Rico. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Supplemental 
Consent  Decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  E)epartment  of 
Justice.  Washington,  DC  20530.  and 
should  refer  to  United  States  v.  Puerto 
Rico  Administration  of  Corrections, 
Qvil  Action  No.  90-2119.  D.J.  Ref.  90- 
5-1-1-3364A. 

The  proposed  Supplemental  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 
Puerto  Rico.  Federal  Office  Building, 
Rm.  101,  Carlos  E.  Chardon  Avenue, 
Hato  Rey,  Puerto  Rico  00918,  at  Region 
n.  Office  of  the  Environmental 
Protection  Agency,  290  Broadway,  New 
York,  New  York  10007,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Supplemental  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor.  Washington,  DC  20005. 
In  requesting  a  copy,  please  indicate  the 
consent  decree  desired  and  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 


$11.75  payable  to  the  Consent  Decree 

Library. 

Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-2770  Filed  2-4-97;  8:45  am] 
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Foreign  Claims  Settlement 
Commission 

Holocaust  Survivor  Claims;  Notice  of 
Deadline  for  Filing  of  Claims 

AGENCY:  Foreign  Qaims  Settlement 
Commission  of  the  United  States; 
Justice. 

ACTION:  Notice. 

SUMMARY:  The  Foreign  Claims 
Settlement  Commission  annoimces  the 
extension  of  the  deadline  previously  set 
for  filing  of  claims  by  certain  United 
States  survivors  of  the  Holocaust  for 
compensation  pursuant  to  a  September 
19, 1995.  agreement  between  the  United 
States  and  Germany. 

DATES:  The  new  deadline  for  filing  of 
claims  in  this  program  is  February  23, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Bradley,  Chief  Counsel, 
Foreign  Claims  Settlement  Commission 
of  the  United  States.  U.S.  Department  of 
Justice,  600  E  St.,  N.W..  Suite  6002, 
Washington,  DC  20579.  Tel.  (202)  616- 
6975.  FAX  (202)  616-6993. 

Notice  of  Deadline  for  Filing  of 
Holocaust  Claims 

Certain  United  States  survivors  of  the 
Holocaust  are  eligible  for  compensation 
pursuant  to  a  September  19. 1995, 
agreement  between  the  United  States 
and  the  Government  of  the  Federal 
Republic  of  Germany. 

The  Foreign  Claims  Settlement 
Commission  is  conducting  a  claims 
program  to  identify  persons  eligible  for 
compensation  under  the  agreement. 
This  will  be  the  only  opportunity  for 
U.S.  citizens  to  seek  compensation  from 
Germany  through  the  U.S.  Government 
for  loss  of  liberty  or  damage  to  health 
due  to  Nazi  persecution.  The  decisions 
of  the  Commission  will  serve  as  the 
basis  for  negotiation  of  a  compensation 
figure  between  the  U.S.  Etepartment  of 
State  and  the  German  Government, 
which  has  already  agreed  in  principle  to 
compensate  eUgible  claimants. 

This  program  is  open  to  those  U.S. 
citizens  who  were  U.S.  citizens  at  the 
time  of  their  persecution  and  were 
interned  in  concentration  camps  or 
under  comparable  conditions.  The 
agreement  excludes  compensation  for 


those  who  were  subjected  to  forced 
labor  only. 

Any  person  wishing  to  file  a  claim 
must  request  and  complete  an  official 
claim  form,  providing  information 
including: 

(1)  The  name,  address  and  telephone 
number  of  claimant; 

(2)  A  brief  narrative  description  of  the 
circumstances  leading  to  and  the  nature 
of  the  Nazi  persecution,  including  the 
dates  and  places  of  internment,  and  the 
impact  of  persecution  on  the  freedom 
and  health  of  claimant; 

(3)  Documentary  proof  of  United 
States  citizenship  both  (a)  at  the  time  of 
Nazi  (rarsecution  and  (b)  at  present; 

(4)  Documentary  proof  of  claimant's 
loss  of  liberty  or  damage  to  health  as  a 
result  of  Nazi  persecution  (for  example, 
a  certified  copy  of  a  contemporaneous 
government  docimient  or  report  of  a 
contemporaneous  medical  examination, 
or  sworn  witness  statements); 

(5)  Any  additional  information  or 
documentation  relevant  to  the  level  of 
compensation  sought  by  the  claimant. 

Completed  claim  forms  and 
supporting  documentation  must  be 
submitted  no  later  than  February  23, 
1997. 

The  Commission  is  conducting  this 
program  and  rendering  its  decisions  in 
accordance  with  its  regulations,  which 
are  published  in  Chapter  V  of  Title  45, 
Code  of  Federal  Regulations  (45  CFR 
500  et  seq.).  In  particular,  attention  is 
directed  to  45  CFR  531.6(d),  which 
provides  that  the  claimant  shall  bear  the 
burden  of  proof  on  all  elements  of  a 
claim.  A  copy  of  the  regulations  is 
available  bom  the  Commission  upon 
request. 

Requests  for  claim  forms  should  be 
addressed  to:  Foreign  Claims  Settlement 
Commission  of  the  United  States, 
Washington,  DC  20579.  Forms  also  may 
be  requested  by  telephone,  at  (202)  616- 
6975,  or  by  facsimile,  at  (202)  616-6993. 

Approval  has  been  obtained  &x)m  the 
Office  of  Management  and  Budget  for 
the  collection  of  this  information. 
Approval  No.  1105-0068. 
DeUasa  A.  Ridgway, 
Chair. 

[FR  Doc  97-2836  Filed  2-4-97;  8:45  am] 
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Office  of  Justice  Programs 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  census  of  juvenile 
residential  facilities. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  afiiected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  April  7, 1997. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Joseph  Moone  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Joseph  Moone,  202-307-5920, 
OfBce  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue, 
NW,  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
new  collection. 

(2)  The  title  of  the  form/collection: 
Juvenile  Residential  Facility  Census. 


(3)  The  agency  form  munber,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  None.  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Etepartment  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  PubUc  and  Private 
Residential  Facilities  for  Juveniles. 
Other  None.  This  collection  will  gather 
information  necessary  to  routinely 
monitor  the  types  of  fodlities  into 
which  the  juvenile  justice  system  places 
young  persons  and  the  services 
available  in  these  facilities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,500  respondents  with  an 
average  7  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  244,500  biennial  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
OfGcer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  January  29, 1997. 
.  Robert  B.  Briggs, 

Department  Cleamnce  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-2758  Filed  2-4-97;  8:45  am] 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review:  census  of  juveniles  in 
residential  placement. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  for  60  days  from  the  date  listed 
at  the  top  of  this  page  in  the  Federal 
Register. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  ef  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Commends  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Joseph  Moone,  Office  of  Juvenile  Justice 
and  Delinquency  Prevention,  Room  782, 
633  Indiana  Avenue,  NW,  Washington, 
DC,  (202)  307-5929.  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Joseph  Moone,  202-307-5929, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Pro^'ams,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue, 
NW.  Washington,  DC  20531. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
new  data  collection. 

(2)  Title  of  the  Form/Collection: 
Census  of  Juveniles  in  Residential 
Placement. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  CJ-14  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  puolic  who  will  be  aslced 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Public  and  private 
juvenile  detention,  correctional,  shelter, 
facilities.  Other  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,500  resftondents  at  an  . 
average  4  hours  to  respond. 

(6)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  11,142  biennial  burden 
hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Qearance 
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Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.  Washington,  DC 
20530. 

Dated:  January  28. 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  97-2759  Filed  2-1-97:  8:45  ami 
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Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Evaluation  of  the 
"Comprehensive  Community-Wide 
Approach  to  Gang  Prevention, 
Intervention,  and  Suppression 
program:"  Individual  youth  outcome 
forms  based  on  official  police  and 
school  records. 


This  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  April  7. 1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

We  request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  f>erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Marilyn  Landon,  Program  Manager, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention  at  (202)  307- 
0586.  To  receive  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Marilyn  Landon,  202- 
307-0586,  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  Room  782,  633  Indiana  Avenue, 
NW.,  Washington,  DC  20531. 
Additionally,  comments  may  be 
submitted  to  the  Department  of  Justice, 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street,  NW.. 
Washington,  DC  20530,  or  via  facsimile 
to  (202) 514-1534. 

Overview  of  this  information 
collection: 

(i)  Type  of  information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Evaluation  of  the  "Comprehensive 
Community- Wide  Approach  to  Gang 
Prevention,  Intervention,  and 
Suppression  Program:"  Individual 
Youth  Outcome  Forms  Based  on  Official 
Police  and  School  Records. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  None.  Sponsored  by 
the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-Profit 
Institutions.  Other:  State,  Local,  or 
Tribal  Government.  The  study  will 
obtain  interview  and  test  information  on 
youth  background,  school  and  social 
adjustment,  deviancy/crime  activity, 
self-esteem,  and  depression/personality 
adjustment.  It  will  determine  the 
effectiveness  of  the  program,  comparing 
program  subjects  to  non-program  gang 
youth  of  the  same  ages,  approximately 
13  to  20  years  old.  and  their 
backgrounds. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2000/20 — 1  hour  per  youth 
(100  hours  per  recordkeeper)  =  2000 
hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2000  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 


Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center. 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  January  31, 1997. 
Robert  B.  Briggs, 

Department  Qeamnce  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  97-2837  Filed  2-4-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates-and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  Maiph  3. 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pa3nnent  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
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determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
apphcable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  IDeterminations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts"  being  modified  are  listed  by 
Volume  and  State.  Dates  of  publication 
in  the  Federal  Register  are  in 
parentheses  following  the  decisions 
being  modified. 

Volume  I 

None. 

Volume  II 

None. 

Volume  in 

None. 

Volume  IV  ^ 

None. 


Volume  V 
None. 
Volume  VI 
None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  coimtry. 

The  General  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  national 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State{s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  31st  day  of 
January  1997. 

Margaret  Washington, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

|FR  Doc.  97-2861  Filed  2-4-97;  8:45  am] 

BILUNG  COOe  4510-27-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meetings 

TIME  AND  DATE:  10:00  a.m.,  Thursday. 

February  6, 1997. 

PLACE:  Room  6005,  6th  Floor,  1730  K 

Street,  N.W.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  Secretary  of  Labor  v.  Whayne  Supply 
Co..  Docket  Nos.  KENT  94-518-R  and  95- 


556  (Issues  include  whether  the  judge 
correctly  determined  that  a  contractor's 
violation  of  the  requirement  in  30  CFR 
§  77.405(b)  that  raised  machinery  or 
equipment  be  securely  blocked  in  position 
was  not  the  result  of  the  contractor's 
unwarrantable  failure). 

2.  Secretary  of  Labor  v.  Kellys  Creek 
Resources,  Inc..  Docket  No.  SE  94-639  (Issues 
include  whether  the  operator's  violation  of 
the  borehole  drilling  requirements  of  30  CFR 
§  75.388(a)(2)  was  significant  and  substantial 
and  the  result  of  its  unwarrantable  failure). 
TIME  AND  DATE:  10:00  a.m.,  Thursday. 
February  20,  1997. 
PLACE:  Room  6005,  6th  Floor.  1730  K 
Street.  N.W..  Washington,  D.C. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  hear  oral  argument  on 
the  following: 

1.  Secretary  of  Labor  v.  Amax  Coal  Co., 
Docket  No.  LAKE  94-197  (Issues  include 
whether  the  presence  of  methane  at  a  level 
over  one  percent  in  an  above-ground  facility 
violates  30  C.F.C.  §  77.201). 

TIME  AND  DATE:  1 :00  a.m..  Thursday. 

February  20.  1997. 

PLACE:  Room  6005.  6th  Floor.  1730  K 

Street,  N.W..  Washington,  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 

§552b(c)(10)l. 

MATTERS  TO  BE  CONSIDERED:  It  was 

determined  by  a  unanimous  vote  of  the 

Commissioners  that  the  Commission 

consider  and  act  upon  the  following  in 

closed  session. 

1.  Secretary  of  Labor  v.  Amax  Coal  Co., 
Docket  No.  LAKE  94-197  (See  oral  argument 
listing,  supra,  for  issues). 

Any  person  attending  oral  argument 
or  an  open  meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs.  Subject  to  29  CFR 
§  2706.150(a)(3)  and  §  2706.160(d). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
9300  for  TDD  Relay/1-800-877-8339 
for  toll  free. 

Dated:  January  30. 1997. 
Jean  H.  Ellen, 
Chief  Docket  Clerk. 

[FR  Doc.  97-2926  Filed  2-3-97;  10:41  am) 
BILLING  CODE  673S-01-M 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Llt>rary 
Services;  Submission  for  0MB  Review; 
Comment  Request 

January  24, 1997. 

SUMMARY:  The  Institute  of  Museum  and 

Library  Services  has  submitted  the 
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following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(P.L  104-13. 44  U.S.C.  Chapter  35).  A 
copy  of  this  ICR  with  applicable 
supporting  documentation  may  be 
obtained  by  calling  the  Institute  of 
Museum  and  Library  Services,  Director 
of  Public  and  Legislative  Affairs,  Mamie 
Bittner  (202)  606-8536.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TTY/TDD)  may  call  (202)  606- 
8636  between  9:00  a.m.  and  4:00  p.m. 
Eastern  time,  Monday  through  Friday. 
COMMENTS:  Comments  must  be  within 
30  days  from  the  date  of  this  publication 
in  the  Federal  Register. 

AOORESSES:  Comments  should  be  sent  to 
Office  of  Information  and  Regulatory 
Affairs,  Attn.:  0MB  Desk  Officer  for  the 
Institute  of  Museum  and  Library 
Services.  NEOB.  Washington,  DC  20503, 
(202) 395-7316. 

SUPPLEMENTARY  INFORMATION:  The  0MB 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Tide:  Final  Financial  Status  Report. 

0A4B  Number:  3137-0025. 

Agency  Number:  3137. 

Frequency:  Once. 

Affected  Public:  Parties  affected  by 
this  information  collection  are  museums 
that  have  received  grants  from  the 
Institute  of  Museum  and  Library 
Services. 

Number  of  Respondents:  624. 

Estimated  Time  Per  Respondent:  1 
hour. 

Tata]  Burden  Hours:  624. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 


Description:  This  form  is  an 
abbreviated  version  of  the  0MB  SF  269 
(Financial  Status  Report).  It  is  needed 
for  use  of  museums  unfamiliar  with 
federal  government  requirements.  Only 
the  information  required  by  IMLS  is 
requested  on  this  form. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Rebecca  Danvers,  Institute  of 
Museum  and  Library  Services,  I'lOO 
Pennsylvania  Avenue,  N.W. 
Washington.  DC  20506,  telephone  (202) 
606-8539. 

Dated:  January  24, 1997. 
Mamie  Bittner. 

Director  Legislative  and  Public  Affairs. 
IFR  Doc.  97-2765  Filed  2-4-97;  8:45  am] 

BILLMQ  CODE  TOSt-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  SiMOO] 

Carolina  Power  &  Ught  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
63  issued  to  Carolina  Power  &  Light 
Company  (the  licensee)  for  operation  of 
the  Shearon  Harris  Nuclear  Power  Plant. 
Unit  1.  located  in  New  Hill.  North 
Carolina. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
4.8.1.1.2  to  clarify  pressure  testing 
requirements  for  isolable  and  non- 
isolable  portions  of  the  diesel  fuel  oil 
piping. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 


analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Applying  ASME  Code,  Section  XI 
alternative  examination/testing  will  not  affect 
any  initiators  of  any  previously  evaluated 
accidents  or  change  the  manner  in  which  the 
emergency  diesel  generators  or  any  other 
systems  operate.  The  diesel  fuel  oil  system 
supports  the  emergency  diesel  generators 
which  serve  an  accident  mitigating  function. 
Where  {lortions  of  piping  are  non-isolable  or 
where  atmospheric  tanks  are  involved,  the 
Section  XI  ASME  alternatives  to  110% 
pressure  testing  continue  to  ensure  the 
integrity  of  the  fuel  oil  system  without  any 
impact  on  analyzed  accident  scenarios  or 
their  consequences.  Therefore,  the  proposed 
amendment  does  not  result  in  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  - 
previously  evaluated. 

The  proposed  alternative  testing  and 
surveillance  will  not  involve  any  physical 
alterations  or  additions  to  plant  equipment  or 
alter  the  manner  in  which  any  safety-related 
system  performs  its  function.  Using  ASME 
Section  XI  guidance  for  testing  continues  to 
provide  assurance  that  the  fuel  oil  supply 
system  will  perform  its  intended  function. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

There  are  no  changes  being  made  to  the 
safety  limits  or  safety  settings  that  would 
adversely  impact  plant  safety.  Further,  there 
is  no  impact  on  the  margin  of  safety  as 
defined  in  the  Technical  Specifications. 
Utilizing  ASME  Section  XI  as  guidance  for 
determining  those  sections  of  piping  that 
should  be  pressure-tested  or  tested  at 
atmospheric  pressure  will  ensure  proper 
operation  of  the  diesel  generator  fuel  oil 
supply  system.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
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expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
|)ubUsh  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  Tlie 
Commission  expects  that  the  need  to 
take  this  action  will  ocou-  very 
infi«(}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  6, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Qmunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  IX,  and  at  the  local  public 
document  room  located  at  the  Cameron 
Village  Regional  Library,  1930  Claik 
Avenue,  Raleigh,  North  Carolina,  27605. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 


by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or  ^ 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiu«  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 


requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
flnal  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fiee  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
1-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Etotagram 
-Identification  Number  N1023  and  the 
following  message  addressed  to  Mark 
Reinhart:  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  William  D. 
Johnson,  Vice  President  and  Senior 
Counsel.  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina,  27602,  attorney 
for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
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presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  10, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Celman  Building,  2120  L 
Street.  NW..  Washington,  DC,  and  at  the 
local  pubUc  dociunent  room  located  at 
the  Cameron  Village  Regional  Library, 
1930  Clark  Avenue,  Raleigh,  North 
Carolina,  27605. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Ngoc  B.  Le, 

Project  Manager,  Project  Directorate  II-l, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 

|FR  Doc.  97-2689  Filed  2-4-97;  8:45  am) 
BILUNG  COOE  7SM-01-P 

[Docket  No.  50-443  (License  No.  NPF-86)] 

North  Atlantic  Energy  Service 
Corporation  and  Great  Bay  Power 
Corporation,  (Seabroolt  Station,  Unit 
1);  Order  Approving  Application 
Regarding  the  Corporate  Restructuring 
of  Great  Bay  Power  Corporation  by 
Establishment  of  a  Holding  Company 

I 

Great  Bay  Power  Corporation  (Great 
Bay)  is  the  holder  of  a  12.1324-percent 
ownership  share  in  Seabrook  Station, 
Unit  No.  1 .  Its  interest  in  Seabrook 
Station,  Unit  1,  is  governed  by  License 
No.  NPF-86  issued  by  the  U.S.  Nuclear 
Regulatory  Commission  (NRC),  pursuant 
to  Part  50  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  Part  50),  on 
March  15. 1990,  in  Docket  No.  50-443. 
Under  this  license,  only  North  Atlantic 
Energy  Service  Corporation  (North 
Atlantic),  acting  as  agent  and 
representative  of  11  joint  owners  listed 
in  the  license,  has  the  authority  to 
operate  Seabrook  Station,  Unit  1. 
Seabrook  Station,  Unit  1,  is  located  in 
Rockingham  County,  New  Hampshire. 

n 

By  letter  dated  May  8,  1996,  North 
Atlantic  informed  the  Commission  that 
Great  Bay  was  in  the  process  of 
implementing  a  corporate  restructuring 
that  will  result  in  the  creation  of  a 
holding  company  under  the  name 
"Great  Bay  Holdings  Corporation,"  of 
which  Great  Bay  would  become  a 
subsidiary.  Under  the  restructuring,  the 
holders  of  Great  Bay  common  stock  will 
become  holders  of  common  stock  of 


Great  Bay  Holdings  Corporation.  North 
Atlantic  requested  the  Commission's 
approval  of  the  corporate  restructuring 
pursuant  to  10  CFR  50.80.  Notice  of  this 
application  for  approval  was  published 
in  the  Federal  Register  on  November  26, 

1996  (61  FR  60121),  and  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  was  published 
in  the  Federal  Register  on  January  22, 

1997  (62  FR  3317).  Additional 
information  related  to  this  proposed 
restructuring  was  submitted  by  Great 
Bay  through  its  coimsel  Shaw,  Pittman, 
Potts  &  Trowbridge,  by  letters  dated 
October  18  and  December  9, 1996. 

Under  10  CFR  50.80,  no  license  shall 
be  transferred,  directly  or  indirectly, 
through  transfer  of  control  of  the 
license,  imless  the  Commission  shall 
give  its  consent  in  writing.  Upon  review 
of  the  information  submitted  in  the 
letters  of  May  8  and  October  18,  1996, 
and  other  information  before  the 
Commission,  the  NRC  staff  has 
determined  that  the  restructuring  of 
Great  Bay  will  not  a^ect  the 
qualifications  of  Great  Bay  as  a  holder 
of  the  license,  and  that  the  transfer  of 
control  of  the  Seabrook  license,  to  the 
extent  effected  by  the  restructuring  of 
Great  Bay,  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  issued  by  the 
Commission,  subject  to  the  conditions 
set  forth  herein.  These  findings  are 
supported  by  a  Safety  Evaluation  dated 
January  22, 1997. 

m 

Accordingly,  pursuant  to  Sections 
161b,  161i,  1610,  and  184  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  42 
U.S.C.  2201(b),  2201(i).  2201(o)  and 
2234;  and  10  CFR  50.80.  it  is  hereby 
ordered  that  the  Commission  approves 
the  application  regarding  the 
restructuring  of  Great  Bay  subject  to  the 
following:  (1)  Great  Bay  shall  provide 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  a  copy  of  any 
application,  at  the  time  it  is  filed,  to 
transfer  (excluding  grants  of  security 
interests  or  liens)  from  Great  Bay  to  its 
proposed  parent  or  to  any  other 
affiliated  company,  facilities  for  the 
production,  transmission,  or 
distribution  of  electric  energy  having  a 
depreciated  book  value  exceeding  ten 
percent  (10%)  of  Great  Bay's 
consolidated  net  utility  plant,  as 
recorded  on  Great  Bay's  books  of 
account;  and  (2)  should  the 
restructuring  of  Great  Bay  not  be 
completed  by  June  30, 1997,  this  Order 
shall  become  null  and  void,  provided, 
however,  on  application  and  for  good 
cause  shown,  such  date  may  be 
extended. 


This  order  is  effective  upon  issuance. 

rv 

By  February  21, 1997,  any  person 
adversely  affected  by  this  Order  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  Order.  Any  person 
requesting  a  hearing  shall  set  forth  with 
particularity  how  that  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  to  be  held,  the 
Commission  vnll  issue  an  Order 
designating  the  time  and  place  of  such 
hearing. 

The  issue  to  be  considered  at  any 
such  hearing  shall  be  whether  this 
Order  should  be  sustained. 

Any  request  for  a  hearing  must  be 
filed  with  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Services 
Branch,  or  may  be  delivered  to  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays,  by  the  above  date.  Copies 
should  be  also  sent  to  the  Office  of  the 
General  Counsel,  and  to  the  Director, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to 
Lillian  M.  Cuoco,  Esquire,  Northeast 
Utilities  Service  Company,  Post  Office 
Box  270.  Hartford  CT  06141-0270, 
attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
Order,  see  the  application  for  approval 
of  the  corporate  restructuring  dated  May 
8,  1996,  and  supplement  dated  October 
18, 1996,  and  December  9, 1996,  which 
are  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  Exeter 
Public  Library,  Foimders  Park,  Exeter, 
NH  03833. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 

Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  97-2813  Filed  2-4-97;  8:45  am) 
BILLING  COOE  7S9»-01-P 


[Docket  No.  50-443  (License  No.  NPF-86)] 

North  Atlantic  Energy  Service 
Corporation  and  Great  Bay  Power 
Corporation  (Seabrook  Station,  Unit 
No.  1);  Exemption 

I 

North  Atlantic  Energy  Service 
Corporation  (North  AUantic  or  the 


UMI 


Federal  Register  /  Vol.  62,  No.  24  /  Wednesday,  February  5.  1997  /  Notices 


5493 


licensee)  is  a  holder  of  Facility 
Operating  License  No.  NPF-86,  which 
authorizes  operation  of  Seabrook 
Station,  Unit  No.  1  (the  facility  or 
Seabrook),  at  a  steady-state  reactor 
power  level  not  in  excess  of  3411 
megawatts  thermal.  The  facility  is  a 
pressurized  water  reactor  located  at  the 
licensee's  site  in  Rockingham  County, 
New  Hampshire.  The  license  provides 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations,  and  orders  of  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC)  now  or 
hereafter  in  effect. 

n 

Great  Bay  Power  Corporation  (Great 
Bay)  was  established  in  1994  as  a 
successor  to  EUA  Power  Corporation, 
which  had  filed  for  reorganization 
under  Chapter  11  of  the  U.S. 
Bankruptcy  Code.  Great  Bay  is  a  non- 
operating,  12.1324  percent  co-owner  of 
Seabrook  and  sells  its  proportionate 
share  of  power  from  Seabrook  on  the 
wholesale  electricity  market.  Great  Bay 
is  an  exempt  wholesale  generator  as 
defined  in  the  Energy  Policy  Act  of 
1992. 

On  May  8, 1996,  North  Atlantic 
submitted  to  the  NRC  a  request  on 
behalf  of  Great  Bay  for  Commission 
consent  to  the  indirect  transfer  of 
control  of  Great  Bay  Power's  interest  in 
the  Operating  License.  Additional 
information  relating  to  this  request  was 
submitted  on  October  18  and  December 
9, 1996.  Approval  of  the  indirect 
transfer  of  control  of  Great  Bay  would 
allow  Great  Bay,  through  the  formation 
of  several  subsidiaries  and  a  merger,  to 
become  a  wholly  owned  subsidiciry  of  a 
new  holding  company.  Great  Bay 
Holdings  Corporation.  The  indirect 
transfer  of  control  of  Great  Bay's  share 
of  Seabrook  is  subject  to  NRC  approval 
pursuant  to  10  CFR  50.80. 

In  its  May  8, 1996,  submittal.  North 
Atlantic  indicated  that,  after  the  indirect 
transfer  of  control  to  the  new  holding 
company.  Great  Bay  would  remain  an 
electric  utility  as  defined  by  the  NRC  in 
10  CFR  50.2.  This  conclusion  is  based 
on  Great  Bay's  intended  approach  to 
market  its  share  of  power  firom  Seabrook 
(approximately  140  MWe)  through  the 
implementation  of  long-term  contracts. 
Great  Bay  believes  that  the  Federal 
Energy  Regulatory  Commission  (FERC) 
would  have  the  ultimate  regulatory 
authority  to  review  rates  for  these 
contracts  and,  thus,  Great  Bay  would 
meet  the  definition  of  "electric  utility." 

When  the  NRC  staff  approved  the 
plan  for  Great  Bay's  emergence  from 
bankruptcy  in  1993,  it  did  not  explicitly 
address  the  issue  of  whether  Great  Bay 
met  the  definition  of  "electric  utility." 


The  staff  believed,  however,  that  Great 
Bay  would  continue  to  be  an  electric 
utility  based  upon  its  status  as  such 
prior  to  bankruptcy  and  upon  the 
expectation  that  the  reorganized  entity 
would  be  successful  with  obtaining 
long-term  contracts  for  the  sale  of  most 
of  its  share  of  power  firom  Seabrook. 

Notwithstanding  the  staffs  earlier 
actions  with  respect  to  Great  Bay's 
emergence  fix)m  bankruptcy,  the  staff 
now  believes  that  Great  Bay  does  not 
meet  the  definition  of  "electric  utility." 
Great  Bay  has  successfully  entered  only 
one  long-term  contract,  which  is  for  }0 
MWe.  Great  Bay  sells  its  remaining  130 
MWe  share  of  Seabrook  power  on  the 
spot  wholesale  market,  which  by 
definition  is  subject  to  market-set  rates. 
The  staff  believes  that,  although  FERC 
may  exercise  general  regulatory 
oversight  over  spot  market  rates,  such 
rates  cannot  be  considered  to  be  "rates 
established  by  *  *  *  a  separate 
regulatory  authority"  (emphasis  added). 

If  Great  Bay  is  no  longer  an  electric 
utility,  Great  Bay  is  required  to  meet  the 
existing  financial  qualifications  review 
requirements  of  10  CFR  50.33(0(2).  This 
section  requires  that  "the  applicant 
shall  submit  estimates  for  the  first  five 
years  of  operation  of  the  facility.  The 
applicant  shall  also  indicate  the 
source(s)  of  funds  to  cover  these  costs." 
Seabrook  has  an  established  operating 
history  and  associated  costs  that  are 
now  a  matter  of  record.  Based  on  a 
review  of  Great  Bay's  current  financial 
statements  submitted  with  its  May  8, 
1996,  submittal,  and  supplemental 
projections  submitted  on  October  18, 
1996,  the  staff  has  concluded  that  Great 
Bay  has  complied  with  the  essential     - 
requirement  of  the  existing  standard, 
which  is  to  demonstrate  reasonable 
assurance  of  obtaining  its  share  of 
Seabrook  operating  costs.  Great  Bay  has 
projected  operating  income  and  cash 
flow  based  on  what  appear  to  be 
reasonable  projections  of  the  spot 
market  price  of  and  demand  for  power 
from  Seabrook  for  the  foreseeable  future. 
Great  Bay  indicates  that  these 
projections  would  be  the  same  with  or 
without  formation  of  the  proposed 
holding  company.  Thus,  Great  Bay  has 
demonstrated  that  it  possesses  or  has 
reasonable  assurance  of  obtaining  the 
funds  necessary  to  cover  estimated 
operation  costs  for  the  period  of  the 
license  as  required  by  10  CFR 
50.33(f)(2). 

The  requirements  for  indicating  to  the 
NRC  how  reasonable  assurance  will  be 
provided  that  funds  will  be  available  for 
decommissioning  are  identified  in  10 
CFR  50.75.  "Reporting  and 
recordkeeping  requirements  for 
decommissioning  planning." 


Acceptable  methods  for  providing  this 
assurance  are  described  at  10  CFR 
50.75(e)(1)  and  the  methods  that  may  be 
used  by  non-electric  utilities  aae 
identified  at  10  CFR  50.75(e)(2).  ff  Great 
Bay  is  no  longer  an  electric  utility,  it 
does  not  meet  the  requirements  of  10 
CFR  50.75(e)(2)  in  that  it  does  not  have 
a  surety  bond  or  other  surety  method  in 
place  to  provide  additional  assurance 
for  decommissioning  funding.  Great 
Bay,  however,  does  contribute  to  an 
external  sinking  fund,  which  alone 
would  satisfy  the  requirements  of  10 
CFR  50.75  if  Great  Bay  in  fact  were  an 
electric  utility,  as  it  asserts.  Great  Bay 
has  stated  that  the  current  value  of  Great 
Bay's  share  of  the  decommissioning 
liability  in  1995  dollars  is 
approximately  $50.2  million.  As  of 
December  31, 1995.  its  accumulated 
decommissioning  reserve  was 
approximately  $5.1  million.  Great  Bay 
also  has  in  place  $10  milhon  in 
decommissioning  costs  guaranteed  by 
Eastern  Utility  Associates,  Great  Bay's 
former  corporate  parent.  However,  Great 
Bay  has  not  provided  assurance  as 
required  under  10  CFR  50.75(e)(2).  In  its 
October  18, 1996,  submittal,  Great  Bay 
indicated  that  the  projected  cash  on 
hand  at  the  end  of  the  current  fiscal  year 
would  be  sufficient  to  cover  most  of  the 
$50.2  million  that  is  not  otherwise  offs^ 
by  the  $5.1  million  reserve  and  the  $10 
million  guarantee. 

m 

Great  Bay  currently  is  a  stand-alone 
entity;  that  is,  it  is  not  itself  a  subsidiary 
of  another  organization  and  it  has  no 
subsidiary  organizations  (other  than 
those  recently  formed  to  effect  the 
proposed  corporate  reorganization). 
Great  Bay  has  requested  Commission 
approval  of  the  indirect  transfer  of 
control  of  its  interest  in  the  Seabrook 
Operating  License.  This  approval  would 
permit  Great  Bay  to  become  a  wholly 
owned  subsidiary  of  a  new  entity.  Great 
Bay  Holdings  Corporation.  The  current 
owners  of  Great  Bay  would  exchange 
their  equity  interest  in  Great  Bay  for 
equity  interest  in  the  holding 
corporation;  thus,  the  current  owners 
would  own  Great  Bay  indirectly  rather 
than  directly.  The  Great  Bay  interest  in 
the  Seabrook  Operating  License  would 
remain  directly  with  Great  Bay.  Great 
Bay  indicated  that  the  proposed 
restructuring  would  protect  Great  Bay's 
status  as  a  wholesale  electric  generator 
and  allow  management  to  develop   . 
opportunities  in  additional  electricity 
markets  through  the  holding  company, 
thus,  potentially  improving  Great  Bay's 
financial  position. 

The  staff  is,  of  course,  particularly 
interested  in  Great  Bay's  longer-term 
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financial  viability  with  respect  to  Great 
Bay's  share  of  operation  and 
decommissioning  costs  of  Seabrook.  The 
staff  believes  that -Great  Bay's  financial 
viability  will  not  be  diminished  but 
instead  likely  will  be  enhanced  by  the 
formation  of  the  holding  company.  By 
approving  the  indirect  transfer  of 
control  now,  the  staff  believes  that  Great 
Bay  could  be  in  a  stronger  position  to 
meet  both  the  financial  qualifications 
and  decommissioning  rules. 

Thus,  to  allow  the  staff  to  act  upon, 
without  further  delay,  Great  Bay's 
request  for  approval  of  indirect  transfer 
of  control  of  Great  Bay.  and  at  the  same 
time  afford  Great  Bay  a  reasonable 
opportunity  to  implement  a  suitable 
decommissioning  funding  assurance 
method  required  of  a  non-electric 
utility,  the  staff  is  granting  Great  Bay  a 
6-month  exemption  from  compliance 
with  the  provisions  10  CFR  50.75(e)(2) 
pertaining  to  the  additional  surety 
arrangements  for  decommissioning 
funding  assurance  for  non-electric 
utility  licensees.  If,  within  the  effective 
period  of  this  exemption,  Great  Bay  has 
been  unable  to  establish  itself  as  an 
electric  utility  as  defined  in  10  GFR 
50.2,  Great  Bay  then  must  obtain  a 
surety  bond  or  other  allowable 
decommissioning  funding  assurance 
«iechanism  for  non-electric  utility 
licensees  meeting  all  of  the 
requirements  of  10  CFR  50.75(e)(2). 

The  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1),  this 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  The 
Commission  further  has  determined  that 
special  circumstances  as  provided  in  10 
CFR  50.12(a)(2)(ii)  and  10  CFR 
50.12(a)(2)(v)  are  present  justifying  the 
exemption.  Under  criterion  (ii),  special 
circumstances- exist  in  that  application 
of  the  regulation  in  this  particular 
circumstance  is  not  necessary,  for  the  6- 
month  period,  to  achieve  the  underlying 
purpose  of  the  rule,  which  is  to  ensure 
that  funds.are  available  for 
decommissioning  at  the  end  of  the 
license  term  or  in  the  event  of 
premature  shutdown.  Here,  Great  Bay's 
projected  1996  cash  position  is  nearly 
sufficient  to  cover  the  unfunded 
decommissioning  costs,  and  its  cash 
position  is  not  likely  to  deteriorate 
substantially  duriiig  the  period  of  the 
exemption. 

Further,  under  criterion  (v).  special 
circumstances  exist  because  the 
exemption  provides  only  temporary 
relief  from  the  applicable  regulation(s), 
and  Great  Bay  has  made  a  good  faith 
effort  to  comply  with  10  CFR  50.75  by 
making  payment  into  an  external 


sinking  fimd  based  on  its  good  faith 
belief  Uiat  it  is  an  electric  utility. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that 
granting  this  Exemption  will  not  have  a 
significant  impact  on  the  environment 
(62  FR  3316). 

This  Exemption  is  effective  upon 
issuance  and  shall  expire  6  months  irom 
the  date  of  issue. 

Dated  at  Rockviile,  Maryland,  this  22nd 
day  of  January  1997. 

For  the  Nuclear  Regulatory  Comniission. 

Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-2814  Filed  2-4-97;  8:45  ami 

BILUNG  CODE  75«M>1-P 


[Docket  No.  50-443  (License  No.  NPF-86)] 

North  Atlantic  Energy  Service 
Corporation  and  Great  Bay  Power 
Corporation  (Seabroolc  Station,  Unit  1); 
Order  Modifying  the  Order  Approving 
the  Restructuring  of  Great  Bay  Power 
Corporation 

I 

On  January  22, 1997,  the  NRC  issued 
an  Order  approving  the  application 
submitted  by  Great  Bay  Power 
Corporation  (Great  Bay)  regarding  its 
proposed  corporate  restructuring 
involving  the  formation  of  a  holding 
company  named  Great. Bay  Holdings 
Corporation.  Great  Bay  is  a  minority 
non-operating  owner  of  the  Seabrook 
Station,  Unit  1.  On  January  24. 1997, 
Great  Bay,  through  its  counsel, 
submitted  a  letter  explaining  that  the 
State  of  New  Hampshire  informed  Great 
Bay,  subsequent  to  the  filing  of  its 
application  with  the  NRC,  that  the  name 
"Great  Bay  Holdings  Corporation"  is 
already  in  use  by  another  legal  entity  in 
New  Hampshire  and  cannot  be  used  in 
connection  with  Great  Bay's  proposed 
restructuring.  Great  Bay  indicated  that 
in  view  of  the  foregoing,  the  name  of  the 
new 'holding  company  has  been  changed 
to  "BayCorp  Holdings,  Ltd."  and 
requested  that  the  NRC  issue  an 
administrative  addendum  to  the  Order 
of  January  22, 1997,  to  reflect  the  name 
change.  Great  Bay  stated  that  its  failure 
to  notify  the  NRC  previously  of  the 
name  change  was  an  oversight  on  its 
part. 

On  the  basis  of  our  review  of  the 
circumstances,  the  Order  of  January  22, 
1997,  is  hereby  modified  to  the  extent 
that  all  references  to  "Great  Bay 
Holdings  Corporation"  as  the  name  of 
the  proposed  holding  company  of  Great 
Bay  are  deemed  to  be  references  to 
"BayCorp  Holdings.  Ltd."  All  other 


terms  and  conditions  of  the  Order  of 
January  22, 1997,  are  unchanged. 

Dated  at  Rockviile,  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 

Reflation. 

[FR  Doc.  97-2816  Filed  2-4-97;  8:45  ami 
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NRC  Enforcement  Policy 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Opportimity  for  public 
comment. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  providing  the 
public  an  opportunity  to  provide 
comments  on  the  agency's  Enforcement 
Policy  (NUREG-1600,  "General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions").  This 
invitation  is  open  to  interested  public 
interest  groups,  the  regulated  industry, 
states,  and  concerned  citizens. 

DATES:  The  comment  period  expires 
April  7, 1997.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Conunission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to:  David  Meyer,  Chief,  Rules  Review 
and  Directives  Branch,  Office  of 
Administration,  Mail  Stop:  T6D59,  U.  S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Hand  deliver 
comments  to:  11555  Rockviile  Pike, 
Rockviile,  Maryland,  between  7:45  am 
and  4:15  pm.  Federal  workdays.  Copies 
of  comments  received  may  be  examined 
at  the  NRC  Public  Document  Room. 
2120  L  Street,  NW,  (Lower  Level). 
Washington.  DC.  Copies  of  NUREG- 
1600  and  NUREG-1525  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Mail  Stop  3S0P,  Washington, 
DC  20402-9328.  Copies  are  also 
available  from  the  National  Technical 
Information  Service,  5285  Port  Royal 
Road,  Springfield,  Virginia  22161. 
Copies  are  also  available  for  insp)ection 
and  copying  for  a  fee  in  the  NRC  Public 
Document  Room,  2120  L  Street,  NW, 
(Lower  Level),  Washington,  DC  20555- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(301) 415-2741. 
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SUPPLEMENTARY  INFORMATION:  On  June 
30,  1995,  (60  PR  34381)  the  Commission 
published  a  complete  revision  of  the 
NRC's  Enforcement  Policy  in  the 
Federal  Register.  The  changes  to  the 
Enforcement  PoUcy  resulted  from  the 
efforts  of  a  review  team  established  in 
1994  to  assess  the  NRC's  enforcement 
program.  The  review  team  published  its 
recommendations  in  NUREG-1525, 
"Assessment  of  the  NRC  Enforcement 
Program,"  and  the  Commission  made 
revisions  to  the  Enforcement  Policy  after 
considering  those  recommendations. 
The  revisions  to  the  Enforcement  Policy 
were  intended  to,  among  other  things: 

•  Emphasize  the  importance  of 
identifying  problems  before  events 
occur,  £md  of  taking  prompt, 
comprehensive  corrective  action  when 
problems  are  identified; 

•  Direct  agency  attention  at  licensees 
with  multiple  enforcement  actions  in  a 
relatively  short  period;  and 

•  Focus  on  ciurent  performance  of 
licensees. 

The  revisions  to  the  Enforcement 
Policy  were  also  intended  to  better  focus 
the  inspection  and  enforcement  process 
on  safety,  provide  greater  incentives  for 
strong  self-monitoring  and  corrective 
action  programs  in  the  civil  penalty 
assessment  process,  provide  more 
predictability  and  consistency  in  the 
civil  penalty  assessment  process,  and  to 
better  convey  clear  regulatory  messages. 

When  the  Commission  published  uie 
revised  Enforcement  Policy  in  the 
Federal  Register  on  June  30, 1995,  it 
stated  that  it  would  provide  the  public 
an  opportunity  to  comment  on  the 
revised  Enforcement  Policy  after  it  had 
been  in  effect  for  about  18  months.  This 
opportunity  for  public  comment  is  being 
made  in  accordance  with  this 
commitment. 

Dated  at  Rockville,  MD,  this  30th  day  of 
January,  1997. 

For  the  Nuclear  Regulatory 
Commission. 
James  Lieberman, 

Director,  Office  of  Enforcement. 

[FR  Doc.  97-2805  Filed  2^-97;  8:45  am] 

BH.UNG  CODE  7590-01-P 


[Docket  No.  50-461] 

Illinois  Power  Company;  Soyland 
Power  Cooperative;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
approving,  under  10  CFR  50.80,  the 
transfer  of  Facility  Operating  License 
No.  NPF-62,  to  the  extent  now  held  by 


Soyland  Power  Cooperative  (Soyland), 
to  Illinois  Power  Company  (IP,  the 
licensee)  with  respect  to  the  CUnton 
Power  Station,  Unit  No.  1  (CPS),  located 
in  DeWitt  Coimty,  Illinois,  and  issuance 
of  conforming  amendments  under  10 
CFR  50.90. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent, 
by  the  issuance  of  an  order,  to  the 
transfer  ofthel3.21%  minority 
ownership  interest  in  the  facilities  for 
CPS  from  Soyland  to  IP  and  approve  the 
issuance  of  conforming  amendments  to 
the  license.  This  Environmental 
Assessment  supersedes  that  published 
on  November  19, 1996  (61  FR  58897), 
which  reflected  the  licensee's  original 
submittal  of  October  17, 1996.  The 
licensee's  original  submittal,  which 
proposed  transferring  the  Soyland 
interest  to  Illinova  Power  Marketing, 
Inc.,  was  revised  in  the  licensee's 
submittal  of  December  13, 1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
obtain  the  necessary  consent  to  the 
transfer  of  the  license,  to  the  extent  now 
held  by  Soyland,  and  approval  of 
amendments  discussed  above.  Soyland 
is  a  minority  owner  of  CPS  with  an 
ownership  share  of  13.21%.  Due  to 
-  severe  financial  difficulties  arising  in 
large  part  because  of  its  CPS-related 
debt,  Soyland  has  been  forced  to  seek 
significant  refinancing  of  its  outstanding 
obligations.  As  a  condition  precedent  to 
said  refinancing,  the  U.S.  Department  of 
Agriculture,  acting  through  the 
Administrator  of  the  Rural  Utilities 
Services,  required  Soyland  to 
completely  divest  itself  of  any 
ownership  of,  or  responsibility  for,  CPS. 
As  a  result,  Soyland  and  Illinova 
Corporation  (Illinova),  the  parent 
company  of  Illinois  Power  Company, 
entered  into  an  agreement  wherein 
Illinova  assumed  full  financial 
responsibility  for-Soyland's  CPS 
obligations  as  of  September  1.  1996,  and 
Soyland  agreed  to  transfer  its  entire 
ownership  interest  in  CPS,  subject  to 
receipt  of  all  necessary  regulatory 
approvals. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  reviewed  the 
proposed  action  and  concludes  that 
there  will  be  no  changes  to  the  facility 
or  its  operation  as  a  result  of  the 
proposed  action.  Accordingly,  the  NRC 
staff  concludes  that  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  will  not  affect  nonradiological 
plant  effluents  and  will  have  no  other 
environmental  impact.  Accordingly,  the 
NRC  staff  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  "The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alterative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Clinton  Power  Station, 
Unit  1,  documented  in  NUREG-0854. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  January  8,  1997,  the  staff  consulted 
with  the  Illinois  state  official  of  the 
Illinois  Department  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  state  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  Illinois  Power 
submittal  dated  December  13,  1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  and  at  the 
local  pubUc  document  room  located  at 
the  Vespasian  Warner  Public  Library. 
310  N.  Quincy  Street,  Clinton,  Illinois. 

Dated  at  Roclcville,  Maryland  this  29th  day 
of  January  1997. 

For  the  Nuclear  Regulator)'  Commission. 
Jon  B.  Hopkins, 

Acting  Director.  Project  Directorate  111-3, 
Division  of  Reactor  Projects — lU/lX'  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-2815  Filed  2-4-  97;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Probabilistic  Risit  Assessment;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on 
Probabilistic  Risk  Assessment  will  hold 
a  meeting  on  February  20  and  21, 1997, 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  February  20, 1997—8:30  a.m. 

until  the  conclusion  of  business 
Friday,  February  21,  1997—8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
discussion  of  the  NRC  sta^s  approach 
to  codify  risk-informed,  performance- 
based  regulation  through  development 
of  Standard  Review  Plan  (SRP)  sections 
and  associated  regulatory  guides.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  dehberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
conourence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 


considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Michael  T. 
Markley  (telephone  301/415-6885) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  January  30, 1997. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
(FR  Doc.  97-2804  Filed  2-4-97;  8:45  am) 
BiujNo  cooe  mo-oi-p 


POSTAL  RATE  COMMISSION 
[Docket  No.  A97-0] 

Eddyville.  Nebraska  68834  (Ruth 
Yentes,  et  al.,  Petitioners);  Notice  and 
Order  Accepting  Appeal  and 
Establishing  Procedural  Schedule 
Under  39  U.S.C.  §  404(b)(5) 

January  30, 1997. 

Before  Commissioners:  Edward  J. 
Gleiman,  Chairman;  H.  Edward  Quick, 
Jr.,  Vice-chairman;  George  W.  Haley; 
W.H.  "Trey"  LeBlanc  HI. 

Docket  Number:  A97-9. 

Name  of  Affected  Post  Office: 
Eddyville,  Nebraska  68834. 

Name(s)  of  Petitioneris):  Ruth  Yentes, 
etal. 

Appendix 


Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
January  27, 1997. 

Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  (39  U.S.C. 
§404(b)(2)(A)l. 

2.  Effect  on  postal  services  [39  U.S.C. 
§  404(b)(2)(C)]. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  find  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  3ie 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request- the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.  If  requested,  such 
memoranda  will  be  due  20  days  from 
the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  appeal  by  February  11, 
1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Margaret  P.  Crenshaw, 
Secretary. 


January  27. 1997  . 
January  30,  1997  . 
February  20, 1997 

M«ch  3,  1997 

March  24,  1997  .... 

April  8.  1997 

Apni  15.  1997 

May  27,  1997 


Filing  of  Appeal  letter. 

Commission  Notice  and  Order  of  Filing  of  Appeal. 

Last  day  of  filing  of  petitions  to  intervene  [see  39  CFR  §3001 .1 1 1  (b)l 

Petitk)ners'  Participant  Statement  or  Initial  Brief  [see  39  CFR  §3001 .1 15  (a)  and  (b)] 

Postal  Service's  Answering  Brief  (see  39  CFR  §  3001 . 1 1 5(c)J 

Petitiooers'  Reply  Brief  shouW  Petitiooer  choose  to  file  one  [see  39  CFR  §3001 .1 15(d)) 

DeadHne  for  motions  by  any  party  requesting  oral  argument  The  Commission  will  schedule  oral  argument  only 

when  it  is  a  necessary  addition  to  the  written  filings  [see  39  CFR  §3001 .1 16] 
Expiration  of  the  Commission's  120-day  decisJonal  schedule  [see  39  U.S.C.  §404(b)(5)l 
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IFR  Doc.  97-2786  Filed  2-4-97;  8:45  am] 
BILLING  CODE  7710-FW-^ 

[Docket  No.  A97-10] 

Hertel,  Wisconsin  54845  (Thomas  M. 
Mroziic,  Petitioned;  Notice  and  Order 
Accepting  Appeal  and  Establishing 
Procedural  Schedule  Under  39  U.S.C. 
404(b)(5) 

January  30, 1997. 

Before  Commissioners:  Edward  J. 
Gleiman,  Chairman;  H.  Edward  Quick, 
Jr.,  Vice-Chairman;  George  W.  Haley; 
W.H.  "Trey"  LeBlanc  m. 

Docket  Number:  A97-10. 

Name  of  Affected  Post  Office:  Hertel, 
Wisconsin  54845. 

Nanie(s)  ofPetitioneris):  Thomas  M. 
Mrozik. 

Type  of  Determination:  Consolidation. 

Date  of  Filing  of  Appeal  Papers: 
January  28, 1997. 


Categories  of  Issues  Apparently 
Raised: 

1.  Effect  on  the  community  I39  U.S.C. 
§404(b)(2)(A)]. 

2.  Effect  on  postal  services  (39  U.S.C. 
§404a)}(2)(C)l. 

After  the  Postal  Service  files  the 
administrative  record  and  the 
Commission  reviews  it,  the  Commission 
may  Bnd  that  there  are  more  legal  issues 
than  those  set  forth  above.  Or,  the 
Commission  may  find  that  the  Postal 
Service's  determination  disposes  of  one 
or  more  of  those  issues. 

The  Postal  Reorganization  Act 
requires  that  the  Commission  issue  its 
decision  within  120  days  from  the  date 
this  appeal  was  filed  (39  U.S.C.  §404 
(b)(5)).  In  the  interest  of  expedition,  in 
light  of  the  120-day  decision  schedule, 
the  Commission  may  request  the  Postal 
Service  to  submit  memoranda  of  law  on 
any  appropriate  issue.If  requested,  such 
memoranda  will  be  due  20  days  from 
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the  issuance  of  the  request  and  the 
Postal  Service  shall  serve  a  copy  of  its 
memoranda  on  the  petitioners.  The 
Postal  Service  may  incorporate  by 
reference  in  its  briefs  or  motions,  any 
arguments  presented  in  memoranda  it 
previously  filed  in  this  docket.  If 
necessary,  the  Commission  also  may  ask 
petitioners  or  the  Postal  Service  for 
more  information. 

The  Commission  Orders 

(a)  The  Postal  Service  shall  file  the 
record  in  this  apjieal  by  February  12, 
1997. 

(b)  The  Secretary  of  the  Postal  Rate 
Commission  shall  publish  this  Notice 
and  Order  and  Procedural  Schedule  in 
the  Federal  Register. 

By  the  Commission. 
Mai^garet  P.  Crenshaw, 
Secretary. 


January  28,  1997  . 
January  30,  1997  . 
Fel)ruary21, 1997 

March  4, 1997 

March  24, 1997  .... 

April  8,  1997 

April  15,  1997 

May  28,  1997  


Filing  of  Appeal  letter. 

Ck>mmission  Notice  and  Order  of  Filing  of  Appeal. 

l-ast  day  of  filing  of  petitions  to  intervene  [see  39  CFR  §3001. 111(b)]. 

Petitioner's  Participant  Statement  or  Initial  Brief  (see  39  CFR  §3001.1 15(a)  and  (b)]. 

Postal  Service's  Answering  Brief  [see  39  CFR  §3001.1 15(c)l.. 

Petitioner's  Reply  Brief  should  Petitioner  choose  to  file  one  [see  39  CFR  §3001 .1 15(d)]. 

Deadine  for  motons  by  any  party  requesting  oral  argument  The  Commtsston  will  schedule  oral  arguinent  only 

wtien  it  is  a  necessary  addition  to  tt>e  written  filings  [see  39  CFR  §3001.116]. 
Expiration  of  the  Commission's  120-day  decisional  schedule  [see  39  U.S.C.  §  404(b)(5)].  -« 


[PR  Doc.  97-2787  Filed  2-4-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22483;  File  No.  812-10484] 

Anchor  Pathway  Fund,  et  al. 

January  29, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemptions  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Anchor  Pathway  Fund 
("APT")  and  SunAmerica  Series  Trust 
("SST"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  10(e)(3)  of 
the  1940  Act  suspending  the  operation 
of  Section  10(a)  of  the  1940  Act. 
SUMMARY  OF  APPLICATION:  AppHcantS 
seeks  an  order,  pursuant  to  Section 
10(e)(3)  of  the  1940  Act,  extending  the 
sixty-day  period  provided  for  by  Section 
10(e)(2)  of  the  1940  Act  to  March  21, 
1997,  in  order  to  provide  time  for  the 


identification,  nomination  and  election 
of  additional  trustees.  Applicants 
further  request  that  the  order  grant 
retroactive  relief  for  the  period  from 
January  21, 1997,  the  expiration  date  of 
the  initial  sixty-day  period,  to  the  date 
on  which  the  order  is  issued. 
FILING  DATE:  The  application  was  filed 
on  January  9, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wrill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  vmting 
to  the  Secretary  of  the  SEC  and  serving. 
Applicants  with  a  copy  of  the  request, 
in  person  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.,  on  February  24, 1997,  and 
accompanied  by  proof  of  service  on  the 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  the 
date  of  a  hearing  by  writing  to  the 
Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
Applicants,  c/o  Joan  E.  Boros,  Esq., 


Katten,  Muchin  &  Zavis,  1025  Thomas 
Jefferson  Street,  N.W.,  East  Lobby,  Suite 
700,  Washington,  D.C.  20007-5201,  or 
Robert  M.  Zakem,  Esq.,  SunAmerica 
Asset  Management  Corp.,  The  Sun- 
America Center,  733  Third  Avenue, 
New  York,  NY  10017-3204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Dimphy,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicant's  Representations 

1.  APT  and  SST  (collectively,  the 
"Trusts")  each  are  open-end,  series  type 
management  investment  companies 
organized  as  Massachusetts  business 
trusts.  APT  and  SST  are  registered 
under  the  1940  Act,  and  their  shares  are 
registered  under  the  Securities  Act  of 
1933,  as  amended. 

2.  The  Boards  of  Trustees  of  APT  and 
SST  (collectively,  the  "Boards")  are 
identical  in  composition.  Before 
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November  23.  1996,  each  Board  had  five 
members,  two  of  whom  were  not 
"interested  persons"  as  that  term  is 
defined  by  Section  2(a)(19)  of  the  1940 
Act.  One  of  the  disinterested  Trustees 
died  on  November  23, 1996,  reducing 
each  Board  to  four  members,  only  one 
of  whom  is  not  an  interested  person. 
The  remaining  disinterested  Trustee 
expressed  his  intention  to  resign 
effective  February  1, 1997.  Following 
the  resignation,  each  Board  will  be 
reduced  to  three  members,  all  of  whom 
will  be  interested  persons. 

3.  The  Boards  are  seeking  diligently  to 
identify  replacements  for  the  two 
disinterested  Trustees.  The  remaining 
Trustees  must  approve  the  nomination 
of  suitable  candidates.  Shareholders  of 
the  Trusts  and  owners  of  the  Contracts 
also  must  approve  the  new  nomination 
of  the  new  Trustees. 

4.  No  actions  wall  be  taken  by  the 
Boards  that  require  a  vote  of 
disinterested  Trustees  imtil  after  the 
Boards  have  been  fully  constituted  and 
shareholders  have  elected  the  nominees. 
Nor  have  any  such  actions  been  taken 
since  November  23,  1996. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Conunission  issue  an  order  pursuant  to 
Section  10(e)(3)  of  the  1940  Act 
extending  the  sixty  day  p>eriod  provided 
for  by  Section  10(e)(2)  of  the  1940  Act 
to  March  21,  1997.  Applicants  further 
request  that  the  order  grant  retroactive 
relief  for  the  period  from  January  21, 
1997,  the  expiration  date  of  the  initial 
sixty  day  period,  to  the  date  on  which 
the  order  is  issued. 

2.  Section  10(a)  of  the  1940  Act 
provides,  among  other  things,  that  no 
registered  investment  company  shall 
have  a  board  of  directors  more  than  60 
percent  of  whose  members  are  persons 
or  officers  or  employees  of  such 
registered  company.  Section  10(e)  of  the 
Act  sets  forth  time  limitations  for  filing 
vacancies  created  by  reason  of  the 
death,  disqualification  or  bona  fide 
resignation  of  any  director(s).  Section 
10(e)(2)  further  provides  that  the 
operation  of  Section  10(a)  shall  be 
suspended  for  a  period  of  sixty  days  if 

a  vote  of  shareholders  is  required  to  fill 
the  vacancy(ies).  Section  10(e)(3) 
authorizes  the  Commission,  by  order 
upon  application,  to  prescribe  a  longer 
period  as  not  inconsistent  with  the 
protection  of  investors. 

3.  Section  16(a)  of  the  1940  Act 
requires,  in  pertinent  part,  that 
immediately  after  filling  a  vacancy  on  a 
board  of  directors,  at  least  two- thirds  of 
the  directors  shall  have  been  elected  to 
such  office  by  the  shareholders  of  the 
registered  investment  company. 


Applicants  must  submit  the  election  of 
the  Boards  to  the  shareholders  of  the 
Trusts  to  comply  with  Section  16(a). 

4.  Applicants  assert  that  the  Boards 
have  not  yet  identified  appropriate 
candidates  to  fill  the  two  vacancies 
which  must  be  filled  by  Trustees  who 
are  not  interested  persons  of  the  Trusts. 
Apphcants  represent  that  their  efforts 
have  been  pursued  with  diligence,  but 
to  date  have  not  resulted  in  the  selection 
of  appropriate  nominees. 

5.  Applicants  represent  that  once  they 
have  identified,  interviewed  and  cleared 
potential  nominees,  their  nomination 
will  be  considered  at  the  meetings  of  the 
Boards  scheduled  for  February  25, 1997. 
At  those  meetings.  Applicants  anticipate 
that  the  Boards  will  authorize  the 
preparation  and  filing  with  the 
Commission  of  proxy  materials  relating 
to  the  election  of  the  Boards  and  other 
significant  matters  that  require 
shareholders  approval. 

6.  Applicants  assert  that  it  is  in  the 
best  interests  of  the  separate  accounts 
investing  in  the  Applicants  and  the 
owners  of  variable  eumuity  contracts 
funded  through  those  separate  accoimts 
to  take  the  necessary  time  to  identify 
qualified  and  competent  disinterested 
Trustees.  Applicants  represent  that 
efforts  have  been  undertaken  and  are 
continuing  to  obtain  two  disinterested 
Trustees,  but  that  is  now  appears  that 
the  vacancies  will  not  be  filled  until 
March  21,  1997. 

7.  Applicants  represent  that 
retroactive  relief  is  necessary  because 
they  were  not  immediately  notified  of 
the  death  of  one  distinterested  Trustee, 
and  that  sixty  days  is  not  sufficient  time 
to  prepare  and  file  with  the 
Commission,  and  for  the  Commission  to 
consider,  issue  a  notice  and  grant  an 
order  upon,  an  application  for 
exemptive  relief. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  their  requests  for 
relief  are  consistent  with  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-2781  Filed  2-4-97;  8:45  am)      . 

BILLING  CODE  8010-01-M 


[Release  No.  IC-22485;  File  No.  812-10286] 

The  Mutual  Life  Insurance  Company  of 
New  York,  et  a:. 

January  29, 1997. 

AGENCY:  Securities  ahd  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  ("1940  Act"). 

APPLICANTS:  The  Mutual  Life  hisurance 
Company  of  New  York  ("MONY"), 
MONY  Life  Insurance  Company  of 
America  ("MONY  America,"  and 
collectively  with  MONY,  "the 
Companies")  and  MONY  America 
Variable  Account  A  ("MONY  America 
Account,"  and  collectively  with  the 
MONY  Account,  "the  Accounts"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  pursuant  to  Sectiian  26(b)  of 
the  1940  Act  approving  a  proposed 
substitution  of  securities  and  pursuant 
to  Section  17(b)  of  the  1940  Act  granting 
exemptions  fi"om  the  provisions  of 
Sections  17(a)(1)  and  17(a)(2)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  AppHcants 
seek  an  order  approving  the  substitution 
of  shares  of  the  U.S.  Government  Series 
("U.S.  Government  FortfoHo")  of  OCC 
Accumulation  Trust  ("Trust")  for  shares 
of  the  Bond  Series  ("Bond  Portfofio")  of 
the  Trust.  Applicants  also  seek  an 
exemption  from  Section  17(a)(1)  and 
17(a)(2)  of  the  1940  Act  to  the  extent 
necessary  to  permit  Applicants  to  carry 
out  the  above  referenced  substitution  in 
part  by  redeeming  shares  of  the  Bond 
Portfolio  in-kind  and  using  the 
redemption  proceeds  to  purchase  shares 
of  the  U.S.  Government  Portfolio. 
FILING  DATE:  The  application  was  filed 
on  August  7,  1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  SEC  and  serving  the  applicants  with 
a  copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  Commission  by  5:30  p.m.,  on 
February  24,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
Apphcants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested.  Any 
person  may  request  notification  of  a 
hearing  by  waiting  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Apphcants,  c/o  Frederick  C.  Tedeshi, 
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Esq.,  The  Mutual  Life  Insurance 
Company  of  New  York,  500  Frank  W. 
Burr  Blvd.,  Teaneck,  N.J.  07666-6888. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Patrice  M.  Pitts,  Branch  Chief,  Oflfice 
of  Insurance  Products  (Division  of 
Investment  Management)  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicants'  Representations 

1.  MONY  is  a  mutual  life  insurance 
company  organized  in  the  state  of  New 
York.  MONY  America,  a  wholly  owned 
subsidiary  of  MONY,  is  a  stock 
insurance  company  organized  in  the 
state  of  Arizona. 

2.  MONY  established  the  MONY 
Account  on  November  28, 1990,  and 
MONY  America  established  the  MONY 
America  Account  on  March  27, 1987,  in 
accordance  with  the  laws  of  the  States 
of  New  York  and  Arizona,  respectively. 
The  Accounts  are  segregated  asset 
accounts  registered  with  the 
Commission  as  unit  investment  trusts 
pursuant  to  the  provisions  of  the  1940 
Act  and  are  used  to  fund  certain 
individual  and  group  flexible  payment 
variable  aimuity  contracts  issued  by  the 
Companies  and  sold  under  the  name 
"ValueMaster"  ("ValueMaster 
Contracts"). 

3.  The  Accounts  currently  are  divided 
into  various  sub-accounts  ("Sub- 
Accounts"),  five  of  which  are  available 
to  owners  of  ValueMaster  Contracts 
("ValueMaster  Contractowners")  and 
which  reflect  the  investment 
performance  of  the  Bond,  Equity, 
Managed,  Money  Market  and  Small  Cap 
Series  of  the  Trust.  ValueMaster 
Contractowners  may  transfer  account 
values  among  the  Sub-Accounts  without 
any  charge  up  to  four  times  a  year.  For 
any  additional  transfers,  a  transfers,  a 
transfer  charge  is  not  imposed  currently. 
However,  the  Companies  reserve  the 
right  to  impose  a  charge.  As  of  June  30, 
1996,  3.7%  of  the  total  assets  invested 
in  the  Accounts  by  ValueMaster 
Contractowners  were  allocated  to  the 
Bond  Portfolio. 

4.  The  ValueMaster  Contracts  are 
offered  exclusively  by  agents  of 
Oppenheimer  Life  Agency,  Ltd., 
("C)ppenheimer  Life"),  an  affiliate  of 
OpCap  Advisors,  a  registered 
investment  adviser  and  the  Trust's 
investment  manager.  Oppenheimer  Life 
is  no  longer  actively  selling  the 
ValueMaster  Contracts. 

5.  The  Trust  was  established  on  May 
12, 1994,  and  is  a  registered  open-end 


management  investment  company 
consisting  of  seven  separate  series 
("Portfolios")  with  differing  investment 
objectives,  policies  and  restrictions.  All 
five  of  the  Portfolios  of  the  Trust 
supporting  the  ValueMaster  Contract 
commenced  operations  on  September 
16, 1994,  when  a  predecessor  registered 
investment  company  (the  "Old  Trust") 
with  portfolios  corresponding  to  five  of 
the  current  seven  portfolios  of  the  Trust 
was  effectively  reorganized  into  twin 
investment  companies,  the  Old  Trust 
and  the  Trust.  Before  September  16, 
1994,  the  portfolios  of  the  Old  Trust  had 
acted  as  the  funding  vehicles  for  the 
ValueMaster  Contracts.  The  Trust 
currently  also  offers  shares  of  its 
Portfolios  to  accounts  of  other 
unaffiliated  life  insurance  companies,  to 
serve  as  the  investment  vehicle  for  their 
respective  variable  annuity  and  variable 
life  insurance  contracts. 

6.  The  Bond  Portfolio  seeks  a  high 
level  of  current  income  consistent  with 
moderate  risk  of  capital  and 
maintenance  of  hquidity  and,  under 
normal  market  conditions,  invests  in 
U.S.  Government  securities  and  short- 
and  intermediate-term,  investment 
grade  corporate  bond  and  debt 
obligations.  Performance  returns  ranked 
the  Bond  Portfolio  21st  out  of  33,  31st 
out  of  34,  and  last  out  of  26  in  its  peer 
group,  as  reported  by  Lipper  Variable 
Insurance  Products  Performance 
Analysis  Service  ("Lipper  Universe  Peer 
Group"),  for  the  six-month,  and  the  one- 
and  five-year  period  ending  June  30, 
1996. 

7.  As  of  June  30, 1996,  the  Bond 
Portfolio  had  assets  of  $4,794,283,  of 
which  $2,563,131  were  attributable  to 
fewer  than  100  ValueMaster 
Contractowners.  The  only  other 
shareholder  of  the  Bond  Portfolio 
besides  the  Accounts  is  a  segregated 
account  of  an  unaffiliated  insurance 
company,  which  account  is  exempt 
bom  registration  under  the  1940  Act 
(the  "unregistered  account").  According 
to  Oi>Cap  Advisors,  the  unregistered 
account  intends  to  redeem  its  shares  of 
the  Bond  Portfolio.  For  the  six  months 
ending  June  30, 1996,  and  for  calendar 
year  1995,  net  redemptions  by  the 
Accounts  of  shares  of  the  Bond 
Portfolio,  exclusive  of  dividend  or 
capital  gain  reinvestments,  total 
$293,852  and  $1,232,852,  respectively. 

8.  The  U.S.  Government  Portfolio 
commenced  investment  operations  on 
January  3, 1995.  at  which  time  OpCap 
Advisors  contributed  $30t),000  in  seed 
capital  to  that  Portfolio.  Like  the  Bond 
Portfolio,  the  U.S.  Government  Portfolio 
seeks  a  high  level  of  current  income  and 
the  protection  of  capital  by  investing 
exclusively  in  debt  obligations. 


including  a  variety  of  U.S.  government 
securities.  Under  normal  conditions  the 
U.S.  Government  Portfolio  invests  at 
least  65  percent  of  its  total  assets  in  U.S. 
government  securities.  Performance 
returns  ranked  the  U.S.  Government 
Portfolio  2nd  out  of  30,  and  6th  out  of 
30  in  its  Lipper  Universe  Peer  Group  for 
the  first  six  months  of  1996,  and  the 
one-year  period  ending  June  30, 1996. 

9.  As  of  June  30, 1996,  the  U.S. 
Government  Portfolio  had  assets  of 
$2,544,472,  which  included  OpCap 
Advisors'  seed  capital  contribution. 
Shares  of  the  U.S.  Government  Portfolio 
currently  also  are  offered  by  two 
unaffiliated  insurance  companies  as  a 
funding  vehicle  for  their  variable 
products.  For  the  six  months  ending 
June  30, 1996,  and  for  calendar  year 
1995,  net  sales  of  shares  of  the  U.S. 
Government  Portfolio,  exclusive  of 
dividend  or  capital  gain  reinvestments, 
totaled  $1,104,391  and  $1,046,574, 
respectively. 

10.  Under  the  Investment  Advisory 
Agreement  ("Advisory  Agreement") 
between  the  Trust  and  OpCap  Advisors, 
OpCap  Advisors  provides  management 
and  investment  advisory  services  to  the 
Trust  and  its  Portfolios  and  is 
compensated  by  the  Trust  for  services    * 
rendered  to  the  Bond  and  U.S. 
Government  Portfolios  on  a  monthly 
basis  at  the  annual  rate  of  .50  percent  of 
the  average  daily  net  assets  of  the  Bond 
Portfolio  and  .60  percent  of  the  average 
daily  net  assets  of  the  U.S.  Government 
Portfolio.  Under  the  Advisory 
Agreement.  OpCap  Advisors  has  agreed 
to  limit  the  total  expenses  of  these 
Portfolios  to  1.25  percent  of  their 
respective  average  daily  net  assets. 
Moreover,  under  a  provision  of  the 
Advisory  Agreement,  OpCap  Advisors 
guarantees  that  the  total  expenses  of  the 
Portfolios,  in  any  fiscal  year,  exclusive 
of  taxes,  interest,  brokerage  fees  and 
distribution  expense  reimbursements, 
shall  not  exceed  the  most  restrictive 
state  law  provisions  in  effect  in  any 
state.  In  addition,  OpCap  Advisors  has 
volimtarily  agreed  to  limit  the  total 
expenses  of  the  Bond  and  the  U.S. 
Government  Portfolios,  through  April 
30, 1997,  to  1.00  percent  of  their 
respective  average  daily  net  assets.  As  of 
June  30, 1996.  the  actual  total  expenses 
of  both  the  Bond  and  the  U.S. 
Government  Portfolios  exceeded  both 
the  voluntary  expense  limitation  of  1.00 
percent  and  the  operative  contractual 
exp)ense  limitation  of  1.25  percent 
(Bond  Portfolio  at  1.45  percent  and  U.S. 
Government  Portfolio  at  3.33  percent). 
OpCap  Advisors  waived  its  fees  and 
reimbursed  both  the  Bond  and  the  U.S. 
Government  Portfolios  so  that  the  net 
expenses  of  those  Portfolios  remained  at 
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1.00  percent  of  their  respective  average 
daily  net  assets. 

The  Proposed  Substitution 

11.  Applicants  propose  to  substitute 
shares  of  the  U.S.  Government  Portfolio 
for  all  shares  of  the  Bond  Portfolio 
attributable  to  the  ValueMaster 
Contracts  ("Substitution").  The 
ValueMaster  Contractowners  will  not 
bear  any  expenses  and  transaction  costs 
of  the  proposed  Substitution,  including 
any  applicable  brokerage  commissions; 
any  such  expenses  will  be  borne  by 
OpCap  Advisors.  Soon  after  the  filing  of 
this  application  for  exeraptive  relief,  the 
prospectuses  for  the  Accounts  wrill  be 
supplemented  to  reflect  the  proposed 
Substitution  and  distributed  to  all 
ValueMaster  Contractowners.  The 
Substitution  will  occur  as  soon  as 
practicable  after  receipt  of  an  order.  As 
of  the  effective  date  of  the  Substitution, 
the  Companies  will  redeem  shares  of  the 
Bond  PortfoHo.  Simultaneously,  the 
Companies  will  use  the  proceeds  to 
purchase  the  appropriate  number  of 
shares  of  the  U.S.  Government  Portfolio. 
The  Substitution  will  take  place  at 
relative  net  asset  values  of  the  Bond  and 
U.S.  Government  Portfolios,  with  no 
change  in  the  amount  of  any 
ValueMaster  Contractowner's  account 
values. 

12.  To  the  extent  the  Bond  Portfolio 
incurs  brokerage  fees  and  expenses  in 
connection  with  the  redemption  by  the 
Companies  of  its  shares,  these  expenses 
would  be  charged  to  the  applicable 
Portfolio,  but  borne  by  OpCap  Advisors. 
To  alleviate  the  impact  of  any  such 
brokerage  fees  and  expenses  upon  the 
Bond  Portfolio  and  ultimately  OpCap 
Advisors,  the  Trust  and  OpCap  Advisors 
propose  that  the  redemption  of  the  Bond 
Portfolio  shares  be  accomphshed.  in 
part,  by  "in  kind"  transactions.  Under 
the  Proposal,  the  Trust  would  transfer  to 
the  Companies  their  proportionate 
interest  in  cash  and/or  securities  held 
by  the  Bond  Portfolio  on  the  date  of  the 
Substitution,  and  the  Companies  will 
then  use  such  cash  and/or  securities  to 
purchase  shares  of  the  U.S.  Government 
Portfoli,  The  valuation  of  any  "in 
kind"  transfers  will  be  on  a  basis 
consistent  with  the  normal  valuation 
procedures  of  the  Bond  and  U.S. 
Government  Portfolios. 

13.  Within  five  days  after  the 
Substitution,  the  Companies  will  send 
to  ValueMaster  Contractowners  written 
notice  of  the  Substitution  stating  that 
shares  of  the  Bond  Portfolio  have  been 
eliminated  and  that  shares  of  the  U.S. 
Government  Portfolio  have  been 
substituted.  The  Companies  will 
include  in  such  mailing  a  second 
supplement  to  the  prospectuses  of  the 


Accounts  which  discloses  that  the 
Substitution  has  occurred.  The  notice 
will  advise  ValueMaster  Contractowners 
that  for  a  period  of  thirty  days  from  the 
mailing  of  the  notice,  the  "Free  Transfer 
Period."  they  may  transfer  all  assets,  as 
substituted,  to  any  other  available  Sub- 
Account,  without  limitation  and 
without  the  transfer  being  deemed  a 
transfer  for  purposes  of  determining  any 
transfer  charge.  Following  the 
Substitution,  ValueMaster 
Contractowners  will  be  aH^orded  the 
same  contract  rights,  including 
surrender  and  other  transfer  rights,  as 
they  currently  have.  Any  applicable 
surrender  (or  contingent  deferred  sales) 
charges  will  continue  to  be  imposed,  but 
will  not  be  affiected  in  any  way  by  the 
Substitution. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "(ijt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
Applicants  assert  that  the  purpose  of 
Section  26(b)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer,  and  to 
prevent  unscrutinis^d  substitutions 
which  might,  in  effect,  force  investors 
dissatisfied  with  the  substituted  security 
to  redeem  their  shares,  thereby  possibly 
inciuring  a  loss  of  the  sales  load 
deducted  from  initial  purchase 
payments,  an  additional  sale  load  upon 
reinvestment  of  the  redemption 
proceeds,  or  both.  Section  26(b)  affords 
this  protection  to  investors  by 
preventing  a  depositor  or  trustee  of  a 
unit  investment  trust  holding  the  shares 
of  one  issuer  from  substituting  for  those 
shares  the  shares  of  another  issuer. 
unless  the  Commission  approves  that 
substitution. 

2.  Section  17(a)(1)  of  the  1940  Act 
prohibits  an  affiliated  person  of  a 
registered  investment  company  or  an 
affiliated  person  of  such  person,  acting 
as  principal,  from  selling  any  security  or 
other  property  to  such  registered 
investment  company.  Section  17(a)(2)  of 
the  1940  Act  prohibits  any  such 
affiliated  person,  acting  as  principal, 
from  purchasing  any  security  or  other 
property  from  such  registered 
investment  company.  Applicants  state 
that  the  transfer  of  proceeds  emanating 
from  the  in-kind  redemption  of  shares  of 
the  Bond  Portfolio  &t)m  the  Bond  Sub- 
Account  to  the  U.S.  Government  Sub- 


Account  could  be  deemed  to  involve  a 
purchase  and  sale  between  the  Bond 
Sub-Account  and  U.S.  Government  Sub- 
Account,  each  of  which  is  an  affiliated 
person  of  the  other. 

3.  Section  17(b)  of  the  1940  Act 
provides  that  the  Commission  may  grant 
an  order  exempting  a  proposed 
transaction  from  the  provisions  of 
Section  17(a)  provided:  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  (c)  the  proposed 
transaction  is  consistent  vtrith  the 
general  purpose  of  the  1940  Act. 

4.  Applicants  submit  that  the 
purposes,  terms  and  conditions  of  the 
proposed  Substitution  are  consistent 
with  the  principles  and  purposes  of 
Section  26(b)  of  the  1940  Act  and  do  not 
entail  any  of  the  abuse's  that  Section 
26(b)  is  designed  to  prevent.  Applicants 
assert  that  a  Substitution  is  an 
appropriate  solution  to  the  limited 
ValueMaster  Contractowner  interest  or 
investment  in  the  Bond  Portfolio,  which 
currently  is.  and  in  the  future  may  be. 
of  insufficient  size  to  promote 
consistent  investment  performance  or  to 
reduce  operating  expenses.  Applicants 
fiirther  assert  that  the  proposed 
Substitution  will  not  cause  the  fees  and 
charges  currently  being  paid  by 
ValueMaster  Contractowners  to  be 
greater  after  the  Substitution  than  before 
the  Substitution. 

5.  Applicants  represent  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(b)  was  intended  to  guard  against,  and 
is  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  1940  Act  for  the 
following  reasons:  (a)  The  objectives, 
policies,  and  restrictions  of  the  Bond 
Portfolio  are  substantially  similar  to  the 
objectives,  policies,  and  restrictions  of 
the  U.S.  Government  Portfolio;  (b) 
OpCap  Advisors  voluntarily  agreed  to 
limit  the  total  operating  expenses  of 
both  the  U.S.  Government  and  Bond 
Portfolios,  through  April  30, 1997,  to 
1.00  percent  of  their  respective  average 
daily  net  assets;  (c)  if  a  ValueMaster 
Contractowner  so  requests  during  the 
Free  Transfer  Period,  Contract  value 
affected  by  the  Substitution  will  be 
reallocated  for  investment  in  any  other 
available  Sub- Account  selected  by  the 
ValueMaster  Contractowner;  (d)  the 
Substitution  will  be  a  net  asset  value  of 
the  respective  Portfolio  shares,  without 
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imposition  of  any  transfer  or  similar 
charge;  (e)  OpCap  Advisors  will  assume 
any  expenses  and  transaction  costs 
relating  to  the  Substitution,  including 
legal  and  accounting  fees  and  any 
brokerage  commissions;  (f)  the 
Substitution  will  not  alter  the  insurance 
benefits  or  contractual  obligations  of  the 
Companies  to  ValueMaster 
Con  tract  owners,  or  the  tax  benefits  and 
consequences  to  ValueMaster 
Contractowners;  and  (g)  the  Substitution 
is  expected  to  confer  certain  modest 
economic  benefits  to  ValueMaster 
Contractowners  by  virtue  of  the  possible 
enhanced  asset  size  of  the  U.S. 
Government  Portfolio,  and  to  avoid  the 
detriments  associated  with  investment 
in  the  Bond  Portfolio,  whose  assets  are 
declining.  In  this  regard.  Applicants 
also  note  that,  within  five  days  after  the 
Substitution,  the  Companies  will  send 
to  ValueMaster  Contractowners  written 
notice  of  the  Substitution  stating  that 
shares  of  the  Bond  Portfolio  have  been 
eliminated  and  that  shares  of  the  U.S. 
Government  Portfolio  have  t)een 
substituted  therefor.  The  Companies 
will  include  in  such  mailing  a  second 
supplement  to  the  prospectuses  of  the 
Accounts  which  discloses  that  the 
Substitution  has  occurred.  For  the 
reason  cited  above.  Applicants  also 
contend  that  the  terms  of  the  proposed 
Substitution  meet  the  standards  of 
Section  17(b). 

6.  Applicants  assert  that  the 
decreasing  asset  base  of  the  Bond 
Portfolio,  the  impending  redemption  of 
Bond  Portfolio  shares  by  the 
unregistered  account,  and  the  mediocre 
performance  results  of  the  Bond 
Portfolio  have  made  it  difficult  for  that 
Portfolio  to  retain  current  investors  and 
attract  new  investors.  Moreover, 
Oppenheimer  Life  Agency's  limited 
effort  in  selling  the  ValueMaster 
Contract,  coupled  with  a  constant 
amount  of  fixed  costs  incurred  by  the 
Bond  Portfolio,  can  reasonably  be 
expected  to  lead  to  an  increase  in  the 
actual  expenses  of  the  Bond  Portfolio  in 
the  future.  In  contrast,  the  actual 
expenses  of  the  U.S.  Government 
Portfolio  can  reasonably  be  expected  to 
decrease  in  the  future:  net  sales  of  U.S. 
Government  Portfolio  shares  from  its 
inception  to  date  suggest  that  the  asset 
base  of  that  Portfolio  will  continue  to 
grow;  superior  performance  results 
should  assist  the  U.S.  Government 
Portfolio  in  retaining  existing  investors 
and  attracting  new  investors;  and  the 
use  of  the  U.S.  Government  Portfolio  in 
various  variable  products  should 
increase  distribution  capabilities. 

7.  Applicants  also  note  that  the 
continuous  accumulation  of  assets  of 
the  U.S.  Government  Portfolio  and 


positive  reaction  of  investors  of  that 
Portfolio  has  persuaded  OpCap 
Advisors  to  extend  its  voluntary 
agreement  to  limit  the  operating 
expenses  of  the  U.S.  Government 
Portfolio  to  1.00  percent  of  its  average 
daily  net  assets  past  April  30, 1997,  to 
at  least  April  30, 1998.  OpCap  Advisors 
has  not  assured  the  Companies  that  it 
will  do  the  same  for  the  Bond  Portfolio. 
Therefore,  the  total  expense  ratio  of  the 
Bond  PortfoHo  may  increase  after  April 
30, 1997,  whereas,  through  April  30, 
1998,  the  total  expenses  of  the  U.S. 
Government  PortfoHo  are  guaranteed 
not  to  exceed  1.00  percent  of  its  average 
daily  net  assets. 

8.  Applicants  contend  that  the 
relatively  small  asset  size  of  the  Bond 
Portfolio  hampers  the  ability  to 
maintain  optimal  diversification  of  its 
investments.  In  contrast,  increasing 
asset  size  will  permit  the  U.S. 
Government  Portfolio  to  purchase 
attractive  portfolio  securities. 
Consequently  the  U.S.  Government 
Portfolio  can  be  expected  to  achieve 
greater  portfolio  diversification  and  to 
react  more  readily  to  changes  in  market 
conditions.  Applicants  assert  that 
ValueMaster  Contractowners  will 
benefit  through  the  more  effective 
management  of  a  potentially  larger  asset 
base  with  more  diversified  portfolio 
securities,  such  as  that  available  through 
the  U.S.  Government  Portfolio. 

9.  Applicants  submit  that  the 
ValueMaster  Contracts  reserve  to  the 
Companies  the  right  to  replace  the 
shares  of  the  Portfolios  held  by  the 
Accounts  with  shares  of  another 
portfolio,  such  as  the  U.S.  Government 
Portfolio,  if:  (a)  shares  of  a  Portfolio 
should  no  longer  be  available  for 
investment  by  the  Accounts;  or  (b)  in 
the  judgment  of  the  Companies,  further 
investment  in  a  Portfolio  should  become 
inappropriate  in  view  of  the  purpose  of 
the  ValueMaster  Contracts.  Any  such 
substitution  must  be  approved  by  the 
Commission  and  must  comply  with 
applicable  rules  and  regulations.  The 
Companies  believe  that  further 
investment  in  shares  of  the  Bond 
Portfolio  is  no  longer  appropriate  in 
view  of  the  purposes  of  the  ValueMaster 
Contracts. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
proposed  Substitution  meets  the 
standards  set  forth  in  Sections  26(b)  and 
17(b)  ofthe  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  IL  McFarluid, 
Deputy  Secretary. 

(PR  Doc.  97-2782  Filed  2-4-97;  8:45  am) 
BftJJNO  COOC  MH»-01-M 

Sunshine  Act;  Meeting 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  3, 1997. 

A  closed  meeting  will  be  held  on 
Wednesday,  February  5, 1997,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8).  (9)(i)  and 
(10).  permit  consideration  ofthe 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  ofthe  closed 
meeting  scheduled  for  Wednesday, 
February  5, 1997,  at  10:00  a.m.,  will  be: 

Injunction  and  settlement  of  injunctive 
actions. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Commissioner  Johnson,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  31. 1997. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  97-2992  Filed  2-3-97;  2:07  pm) 
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[Hileeii  No.  34-38216;  FH«  No.  SR-Amex- 
97-03] 

Self-Regulatory  Organizations;  Notice 
of  niing  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  American 
Stocit  Exchange,  inc.  Relating  to  the 
Waiver  of  Transaction  Charges  for 
FLEX  Equity  Options 

January  29. 1997.    ' 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
January  22, 1997,  the  American  Stock 
Exchange,  Inc.  "(Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Conunission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

'  The  Amex  proposes  to  extend  its 
waiver  of  transaction  charges  for  FLEX 
Equity  Options  traded  on  the  Exchange 
until  further  notice.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  fV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for.  tAe  Proposed  Rule 
Change 

1.  Purpose 

In  conjunction  with  the 
commencement  of  trading  FLEX  Equity 
Options,  the  Exchange  waived 
transaction  charges  for  the  first  ninety 
days  of  trading.  The  ninety  day  period 
is  due  to  expire  on  January  24, 1997  and 
the  Exchange  has  determined  to  extend 
the  waiver.  The  Exchange  continues  to 
believe  that  waiving  transaction  charges 


is  a  meaningful  factor  in  encouraging 
trading  in  FLEX  Equity  Options. 

The  Exchange  intends  to  establish  a 
transaction  charge  for  FLEX  Equity 
Options  in  the  near  future.  However, 
until  it  is  ready  to  do  so  it  proposes  to 
extend  the  waiver  of  transaction  charges 
until  further  notice.^  The  waiver  of  the 
imposition  and  collection  of  transaction 
charges  for  FLEX  Equity  Option  orders 
executed  on  the  Exchange  will  be  for  all 
account  types,  e.g.,  the  accounts  of  floor 
traders,  specialists  and  customer  and 
firm  proprietary  off-floor  orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  ^  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  '*  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
change,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3))A)  of  the  Act »  and 
subparagraph  (e)  of  the  Rule  19b-4« 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  a  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 


'lSU.S.C7Bs(b)(1). 


'The  Commission  notes  that  any  imposition  of 
transaction  charges  for  Flex  Equity  Options  would 
have  to  be  submitted  to  the  Commission  pursuant 
to  Section  19(b)  of  the  Act. 

'  15  U.S.C.  78f(b). 

M5  U.S.C.  78ftt))(5). 

M5U.S.C.  78s{b)(3)(A). 

•17CFRl9b-4(e). 


or  Otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fib  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
03  and  should  be  submitted  by  February 
26, 1997. 

For  the  Coirunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  97-2779  Filed  2-4-97;  8:45  am] 

MLUNO  COOE  MHO-OI-M 


[Release  No.  34-38215;  File  No.  SR-GSCC- 
96-13] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving  a 
Proposed  Rule  Change  Relating  to  the 
Eligibility  of  Treasury  Inflation  Indexed 
Securities  for  Netting  Services 

January  29, 1997. 

On  November  21, 1996,  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-GSCC-96-13)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").'  Notice 
of  the  proposal  was  published  in  the 
Federal  Register  on  E)ecember  20, 
1996.2  No  comment  letters  were 
received.  For  the  reasons  discussed 


'  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  38048 
(December  13. 1996)  61  FR  67371. 
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below,  the  Commission  is  approving  the 
proposed  rule  change. 

/.  Description 

The  proposed  rule  change  amends 
GSCC's  rules  to  make  the  U.S. 
Department  of  the  Treasury's  Treasury 
Inflation  Indexed  Security  ("TIIS") 
eligible  for  clearance  and  settlement  at 
GSCC.3  The  first  auction  of  TIIS  by  the 
Department  of  the  Treasury  will  occur 
on  January  29. 1997,  and  such  securities 
will  be  issued  on  February  6, 1997.  TIIS 
is  a  book-entry  seciuity  that  is  designed 
to  protect  investors  from  inflation  by 
adjusting  semiannually  the  principal 
amount  of  the  investors'  holdings  while 
maintaining  a  fixed  interest  rate.  The 
amount  of  the  principal  adjustment  is 
computed  by  multiplying  the  stated 
value  at  issuance  (i.e.,  par  amount)  by 
an  index  ratio.  The  applicable  index 
will  be  the  U.S.  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  ("CPI")  published  by  the 
Bureau  of  Labor  Statistics  of  the  U.S. 
Department  of  Labor.  TIIS  will  be 
redeemed  at  maturity  at  the  greater  of  its 
inflation  adjusted  principal  or  its  par 
amount. 

Although  the  interest  rate  is  fixed,  the 
coupon  payments  will  be  variable 
because  the  interest  is  paid  on  a  varying 
amount  of  principal.  Because  this  will 
be  the  first  security  with  variable 
interest  payments  eligible  for  netting  at 
GSCC,  GSCC  has  enhanced  its 
automated  systems.*  Since  I>ecember 
16, 1996,  GSCC  has  been  conducting 
tests  with  GSCC  members  in  order  to 
ensure  that  participants  are  able  to 
properly  provide  and  receive  data 
regarding  transactions  in  these  new 
securities. 

GSCC  also  worked  with  the  Public 
Securities  Association  to  determine  a 
uniformly  acceptable  method  for  the 
industry  to  reflect  the  inflation  index  in 
the  calculation  of  final  money  on  TUS 
transactions.  Consistent  with  these 
discussions,  participants  will  submit 
transactions  using  their  contract  price. 
GSCC  will  compare  and  will  report 


^  The  Department  of  the  Treasury  has  adopted 
amendments  to  its  Uniform  Offering  Circular  for  the 
Sale  and  Issue  of  Marketable  Book-Entry  Treasury 
Bills,  Notes,  and  Bonds  (31  CFR  Part  356)  to 
accommodate  the  issuance  of  TIIS.  Department  of 
the  Treasury  Circular,  Public  Debt  Service  No.  1- 
93  (December  30. 1996)  62  FR  846  (January  6. 1997). 

*The  following  enhancements  have  been  made  to 
GSCC's  automated  system.  GSCC  has  created  a 
database  of  historical  CPI  indexes  in  order  to 
determine  accrued  interest,  which  will  be  used  in 
valuing  positions  for  settlement  purposes  and  for 
forward  margin  and  clearing  fund  calculations. 
GSCC  has  modifled  the  security  database  to  permit 
it  to  designate  TIIS  as  a  variable  rate  security.  GSCC 
has  modilled  participant  input  and  output  formats 
to  take  into  account  different  and  additional  data 
elements. 


transactions  based  on  its  Final 
Settlement  Money  formula.  Final 
Settlement  Money  will  equal  the 
original  par  value  multiplied  by  the  CPI 
index  ratio  multiplied  by  the  contract 
price  plus  the  inflation  adjusted  accrued 
interest.  Inflation  adjusted  accrued 
interest  will  equal  the  original  par  value 
multiplied  by  the  CPI  index  ratio 
multiplied  by  the  interest  rate 
multiplied  by  the  term. 

n.  Discussion 

Section  17A(b)(3)(F) »  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  GSCC's  rule 
change  meets  these  goals  by  establishing 
a  clearance  and  settlement  system  for 
TIIS  whereby  GSCC  can  provide  the 
benefits  of  centralized  automated 
settlement  to  a  broader  segment  of 
government  securities  transactions.  In 
addition,  the  inclusion  of  TIIS  trades  in 
GSCC's  netting  system  provides  several 
benefits  to  participants  such  as 
guaranteed  settlement,  automated 
coupon  tracking,  and  automated  output. 
By  automating  and  enhancing  the 
settlement  process,  GSCC's  proposal  is 
consistent  with  the  prompt  and  accurate 
clearance  and  settlement  of  securities. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  requirements  of  the  Act 
and  in  particular  with  the  requirements 
of  Section  17A  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-96-13)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  97-2780  Filed  2-4-97;  8:45  am] 

BILUNQ  CODE  a01»-01-H 


SOCIAL  SECURITY  ADMINISTRATION 

Finding  Regarding  Foreign  Social 
Insurance  or  Pension  System — Former 
Yugoslav  Republic  of  Macedonia 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  finding  regarding 
foreign  social  insurance  or  pension 


» 15  U.S.C  78q-l(bK3)(F). 
•17CFR200.3O-3(a)(12). 


system — former  Yugoslav  Republic  of 
Macedonia. 

FMDINQ:  Section  202(t)(l)  of  the  Social 
Security  Act  (42  U.S.C.  402(t)(l)) 
prohibits  payment  of  monthly  hienefits 
to  any  individual  who  is  not  a  United 
States  citizen  or  national  for  any  month 
after  he  or  she  has  been  outside  the 
United  States  for  6  consecutive  months, 
and  prior  to  the  first  month  thereafter 
for  all  of  which,  the  individual  has  been 
in  the  United  States.  This  prohibition 
does  not  apply  to  such  an  individual 
where  one  of  the  exceptions  described 
in  sections  202(t)(2)  through  202(t)(5)  of 
the  Social  Security  Act  (42  U.S.C. 
402(t)(2)-(5))  affects  his  or  her  case. 

Section  202(t)(2)  of  the  Social 
Security  Act  provides  that,  subject  to 
certain  residency  requirements  of 
section  202(t)(ll).  the  prohibition 
against  payment  shall  not  apply  to  any 
individual  who  is  a  citizen  of  a  country, 
which  the  Commissioner  of  Social 
Security  finds  has  in  effect  a  social 
insurance  or  pension  system  which  is  of 
general  application  in  such  country  and 
which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account" 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  individuals  who  are 
United  States  citizens  but  not  citizens  of 
that  country  and  who  qualify  for  such 
benefits  to  receive  those  benefits,  or  the 
actuarial  equivalent  thereof,  while 
outside  the  foreign  country  regardless  of 
the  duration  of  the  absence. 

The  Commissioner  of  Social  Security 
has  delegateu  the  authority  to  make 
such  a  finding  to  the  Associate 
Commissioner  for  International  Policy. 
Under  that  authority,  the  Associate 
Commissioner  for  International  Policy 
has  approved  a  finding  that  the  Former 
Yugoslav  Republic  of  Macedonia,  as  of 
February  1, 1994,  has  a  social  insurance 
system  of  general  application  which: 

(a)  Pays  periodic  benefits,  or  the 
actuarial  equivalent  thereof,  on  account 
of  old  age,  retirement,  or  death;  and 

(b)  Permits  United  States  citizens  who 
are  not  citizens  of  the  Former  Yugoslav 
Republic  of  Macedonia  and  who  quaUfy 
for  the  relevant  benefits  to  receive  those 
benefits,  or  their  actuarial  equivalent, 
while  outside  of  the  Former  Yugoslav 
Republic  of  Macedonia,  regardless  of  the 
duration  of  the  absence  of  these 
individuals  from  the  Former  Yugoslav 
Republic  of  Macedonia. 

Accordingly,  it  is  hereby  determined 
and  found  that  the  Former  Yugoslav 
Republic  of  Macedonia  has  in  effect,  as 
of  February  1,  1994,  a  social  insurance 
system  which  meets  the  requirements  of 
section  202(t)(2)  of  the  Social  Security 
Act  (42  U.S.C.  402(t)(2)). 
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This  is  our  first  Hnding  under  section 
202(t)  of  the  Social  Security  Act  for  the 
Former  Yugoslav  Republic  of 
Macedonia.  Before  February  1994,  the 
United  States  did  not  recognize  the 
Former  Yugoslav  Republic  of 
Macedonia  as  an  independent  nation.  At 
that  time,  it  was  considered  part  of  the 
former  Yugoslavia  which,  on  March  25, 
1959,  had  been  found  to  have  a  system 
that  met  section  202(t)(2)  of  the  Social 
Security  Act.  Thus,  prior  to  February 
1994,  Former  Yugoslav  Republic  of 
Macedonia  citizens  were  afforded  the 
social  insurance  exception  to  the  alien 
nonpayment  provision  based  on  the 
determination  which  was  then  in  effect 
for  Yugoslavia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Powers,  Room  1104,  West  High 
Rise  Building,  P.O.  Box  17741,  6401 
Security  Boulevard,  Baltimore,  MD 
21235, (410)  965-3568. 

(Catalog  of  Federal  Domestic  Assistance: 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.004 
Social  Security — Survivors  Insurance) 

Dated:  January  28, 1997. 
fames  A.  Kissko, 

Associate  Comm&sioner  for  International 
Policy. 

[FR  Doc.  97-2754  Filed  2-4-97:  8:45  am) 

WLLMQ  COOC  41W-j»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD8-96^)60] 

Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee  Ports  and 
Waterways  Safety  Systems  ad  hoc 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meetings  location 
change. 

SUMMARY:  The  Lx>wer  Mississippi  River 
Waterway  Safety  Advisory  Committee 
Ports  and  Waterways  Safety  System  ad 
hoc  Committee  will  hold  7  meetings  to 
develop  a  baseline  Vessel  Traffic 
Service  system  for  the  Lower 
Mississippi  river  area.  The  meetings 
will  be  open  to  the  public. 
DAtES:  The  meetings  will  be  held  from 
9  a.m.  to  approximately  3  p.m.  on 
Wednesday,  February  5,  1997, 
Thursday,  February  20, 1997,  Friday, 
March  7. 1997,  Friday,  March  21, 1997, 
Wednesday  April  2,  1997,  Thursday, 
April  17,  1997  and  Tuesday,  April  29. 
1997. 

ADDRESSES:  The  meetings  location  has 
changed.  The  new  location  will  be  the 


23rd  floor  boardroom  of  Tidewater 
Marine  Inc.,  1440  Canal  Street,  New 
Orleans,  Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Monty  Ledet,  USCG,  Administrator, 
Lower  Mississippi  River  Waterway 
Safety  Advisory  Committee,  c/o 
Commander,  Eighth  Coast  Guard 
District  (m).  Room  1341,  Hale  Boggs 
Federal  Building,  501  Magazine  Street, 
New  Orleans,  LA  70130-3396, 
telephone  (504)  589-4686. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  are  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2  section  1  et  seq.  The 
meetings  are  open  to  the  public. 
Members  of  the  public  are  encouraged 
to  provide  oral  or  written  comments  to 
a  committee  representative  in  advance 
of  the  meeting.  Due  to  time  constraints, 
only  written  comments  will  be  received 
during  a  meeting.  Written  comments 
presented  during  a  meeting  will  be 
submitted  for  consideration  at  the  next 
meeting. 

The  agenda  for  the  meeting  consists  of 
the  following  items: 

(1)  Presentation  of  the  committee 
charter. 

(2)  Review  of  previous  meeting 
minutes. 

(3)  Committee  discussions. 

(4)  Adjournment. 
INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  Wrm  DISABILITIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  at  the 
meeting,  contact  the  Committee 
Administrator  as  soon  as  possible. 

Dated:  January  27,  1997. 
T.W.  Josiah. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  97-2783  Filed  2-4-97;  8:45  ami 
BILLING  CODE  4S10-14-M 


[CGD  97-007] 

Minimum  Requirements  and 
Capabilities  for  Vessel  Traffic  Services 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Coast  Guard  is 
undertaking  an  effort  to  identify  the 
minimum  requirements  and  capabilities 
a  Vessel  Traffic  Service  (VTS)  must  have 
have  to  serve  its  wide  range  of  users  and 
to  develop  criteria  to  identify  ports 
requiring  a  VTS.  This  effort  will  form 
the  basis  for  the  Coast  Guard  to  propose 
to  Congress  a  viable  production  program 
for  a  VTS  that  takes  advantage  of 
available,  off-the-shelf  and  open 
architecture  systems  that  are 


inexpensive  and  easy  to  build  and 
operate.  The  Coast  Guard  has  invited 
representatives  of  maritime  and 
environmental  organizations  and 
members  of  the  public  to  provide  input 
on  these  topics.  The  first  public  meeting 
on  these  topics  was  held  on  January  15, 
1997.  Several  additional  public 
meetings  are  plaimed. 
DATES:  The  Coast  Guard  will  sponsor  a 
public  meeting  to  be  held  on  February 
11,  1997,  from  9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Marine  Board,  National  Academy  of 
Sciences  Foundry  Building,  1055 
Thomas  Jefferson  Street,  NW, 
Washington,  DC,  in  room  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  information  on  VTS,  contact  Mike 
SoUosi,  U.S.  Coast  Guard  Office  of 
Vessel  Traffic  Management,  2100  2"<* 
Street,  SW,  Washington  DC.  Telephone 
(202)  267-1539,  FAX  (202)  267-4826. 
For  information  on  the  meeting,  contact 
Peter  Johnson,  Marine  Board,  National 
Academy  of  Sciences,  2001  Wisconsin 
Avenue,  NW,  Washington,  DC. 
Telephone  (202)  334-3157.  FAX  (202) 
334-3789. 

Dated:  January  28, 1997. 
I.C.  Card, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commander  for  Marine  Safety  and 
Environmental  Protection. 

[FR  Doc.  97-2866  Filed  2-4-97;  8:45  am] 

BtLUNG  CODE  4S10-14-M 


Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described,herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
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not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.,  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  Application 
numbers  with  the  suffix  "P"  denote  a 
party  to  request.  These  applications 


have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 

DATES:  Comments  must  be  received  on 
or  before  February  20, 1997. 
ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 


triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Unit, 
Room  8426,  Nassif  Building,  400  7th 
Street  SW.  Washington,  DC. 


Application  No. 


Applicant 


Renewal  of 
exemption 


751 7-M 

7879-M 

11260-M 

11267-M 

11504-M 

11580-M 

11666-M 

11804-M 


Trinity  Industries,  Inc.,  Dallas,  TX  (See  Footnote  1)  „ 

Halliburton  Energy  services,  Our>can,  OK  (See  Footnote  2) 

Texas  Instruments  Inc.,  Attlet»ro,  MA  (See  Footnote  3) 

TOPAZ  International  Program,  AltxKjuerque,  NM  (See  Footnote  4)  

Livonia  Avon  &  Lakeville  Railroad  Corp.,  Cohocton,  NY  (See  Footrxrte  5) 

The  Columbiana  Boiler  Co.,  Columbiana,  OH  (See  Footnote  6)  

The  Cart>ide/Graphite  Group,  Inc.,  Pittsburgh,  PA  (See  Footnote  7)  

Advertising  Unlimited,  Inc.,  Red  Wing,  MN  (Siee  Footnote  8) 


7517 
7879 
11260 
11267 
11504 
11580 
11666 
11804 


(7)  To  modify  the  exemption  to  allow  for  new  construction  of  fusion  welded  multi-unit  task  car  tanks  for  use  in  transporting  Diviskm  22  mate- 
rial. 

(2)  To  modify  the  exemption  to  provide  for  technical  changes  to  the  3"  non-DOT  specification  seamless  cylinders  used  for  transport  of  bromine 
trifluoride. 

(3)  To  modify  ttie  exemption  to  provkle  for  passenger  aircraft  as  an  additk>nal  nrxxle  of  transportation  for  transporting  certain  k>w  pressure  air- 
bag  switches  containing  limited  quantities  of  argon,  compressed. 

(4)  To  auttwrize  the  emergency  rrKXJification  to  provide  for  an  additional  specially  designed  metal  container  used  to  transport  a  Topaz  II  space 
power  unit  containing  Divisk>n  4.1  and  4.1  solid  sut>stances. 

(5)  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  to  authorize  tt>e  transportation  of  certain  Class  8  and  Divisk>n  2.2  mate- 
rial separated  from  an  occupied  locomotive  with  batteries  disconnected  and  in  tow. 

(6)  to  modify  the  exemption  to  provide  for  various  technical  and  administrative  cfianges  and  to  authorize  Vhe  transportation  by  water  as  an  ad- 
ditional mode: 

(7)  To  modify  ttie  exemption  to  alk>w  stacking  of  green  graphite  electrodes  arKl  shapes  two  or  more  levels  high  in  bulk  packaging  strapped  to 
wooden  pallets  on  an  open  flat  tnjck  bed. 

(S)  To  reissue  an  exemption  issued  on  an  emergency  basis  to  auttiorize  shipment  of  certain  specially  designed  safety  kits  containing  two  high- 
way fusees,  which  may  include  a  tire  inflator  aerosol  and  a  fire  extinguisher,  offered  as  a  consumer  commodity. 


Applicatkxi  No. 


Applk:ant 


Parties  to  ex- 
emption 


4453-P 

5967-P 

8009-P 

8431 -P 

8451-P 

8451-P 

8554-P 

8579-P 

8697-P 

8723-P 

9480-P 

9617-P 

9623-P 

9689-P 

10704-P 

10751-P 

1088a-P 

10933-P 

10949-P 

10981-P 

11153-P 

11153-P 

11153-P 

11156-P 

11221-P 

11230-P 

11252-P 

11296-P 

11373-P 

11588-P 

11602-P 

11624-P 


American  East  Emptosives,  Inc.,  Wilmington,  DE  

Primex  Aerospace,  Redmorxj,  WA  

Hydra-Press  Inc.,  Bull  Shoals,  AR 

Findly  Chemical  Disposal,  Inc.,  Fontana,  CA 

Primex  Phys«s,  San  Leandro,  CA  

Primex  Aerospace,  Redmond,  WA .... 

Anwrican  East  Explosives,  Inc.,  Wilmington,  DE  . . J 

American  East  xplosives,  Inc.,  Wilmington,  DE „. 

Kenai  Air  Alaska,  Inc.,  Kenai,  AK  

Anierican  East  Explosives,  Inc.,  Wilmington,  DE  _ 

Matheson  Gas  Products,  East  Rutherford,  NJ  

American  East  Explosives,  Inc..  Wilmington,  DE  _ 

American  East  Explosives,  Irx:.,  Wilington,  DE  

Arco  Chemical  Company,  Newtown  Square,  PA 

Scott  Specialty  Gases,  Inc.,  PKjmsteadvHIe,  PA  

American  East  Explosives,  Irw.,  WHImington,  DE  „ „.... 

American  East  Explosives,  Inc.,  Wilmington,  DE  

A  &  A  Waste  Oil  Company,  Inc.,  Linthicum  Heights,  MD  _ 

Superior  Special  Services,  Inc.,  Port  Washington,  Wl  

Austin  Powder  Company,  Cleveland,  OH „ 

Chemical  Analytics,  Inc.,  Romulus,  Ml  

Ensco,  Inc.  dba  Division  Transport.  El  Dorado,  AR  

Superior  Special  Sendees,  Inc.,  Port  Washington,  Wl 

American  East  Explosives,  Inc.,  Wilmington,  DE  .' 

Kenai  Air  Alaska,  Inc.,  Kenai,  AK  „ 

American  East  Explosives,  Inc.,  Wilmington,  DE  

Advanced  Monobkx,  Markham,  Ontsmo,  CN 

Philip  Environmental,  Renton,  WA 

E+E  (US),  Inc.,  Middtetown,  PA 

Mid  America  Envirorvnental  Waste  Protection  Svc,  Inc.,  Boonvilie,  IN 

K  &  M  Metals  Corp.,  Tacoma.  WA  „. 

Superior  Special  Servnes,  Inc.,  Port  Washington,  Wl  


4453 
5967 
8009 
8431 
8451 
8451 
8554 
8579 
8697 
8723 
9480 
9617 
9623 


10704 
10751 
10880 
10933 
10949 
10981 
11153 
11153 
11153 
11156 
11221 
11230 
112S2 
11296 
11373 
11588 
11602 
11624 
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This  notice  of  receipt  of  applications 
for  modification  of  exemptions  and  for 
party  to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  30, 
1997. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials. 
Exemptions  and  Approvals. 

IFR  Doc.  97-2784  Filed  2-4-97;  8:45  ami 

BtLUNOCOOE  4tie-M-M 


Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 


ACTION:  List  of  applicants  for 
exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  Each 
mode  of  transportation  for  which  a 
particular  exemption  is  requested  is 
indicated  by  a  number  in  the  "Nature  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2 — Rail 
freight,  3 — Cargo  vessel,  4 — Cargo 
aircraft  only,  5 — Passenger-carrying 
aircraft. 

New  Exemptions 


DATES:  Comments  must  be  received  on 
or  before  March  7, 1997. 

ADDRESS  COMMENTS  TO:  Dockets  Unit, 
Research  and  Special  Programs, 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
application  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nassif 
Building,  400  7th  Street,  SW. 
Washington,  DC. 


Application  No. 


11807-N 

1180a-N 
11809-N 

11811-N 

11815-N 
11816-N 

11817-N 
11818-N 


11820-^ 
11821-N 
11822-N 
11824-N 

11825-N 


Applicant 


Kirby  Chemical  Co.,  Long- 
view.  TX. 


Trinity  Industries,  Inc.,  Dal- 
las, TX. 

Laidtenv  Environmental 
Services  Inc.,  Columbia, 
SC. 

Laidlaw  Environmental, 
Set  vices  inc.,  Columibta, 
SC. 

Union  Pacific  Railroad,  Co. 
et  al..  Omaha,  NE. 

The  Scotts  Co..  Marysville. 
OH. 


FIBA  Technologies,  Inc.. 
Wes1t)oro,  MA. 

National  Aeronautics  & 
Space  Administration, 
Washington,  DC. 


Grief  Bros.  Corp.,  Spring- 
field, NJ. 

Wyoming  Department  of 
Transportation,  Chey- 
enne. WY. 

Department  of  Energy,  Ger- 
mantown,  MD. 

The  Dow  Chemical  Co., 
Freeport,TX. 


Bevill  Meter  Service, 
Homer,  LA. 


Regulations(s)  affected 


49  CFR  172.407(c) 


49  CFR  179.300-1 9(a) 


49  CFR  173.156(b)(1)(Mi) 

49  CFR  172.202(c)  

49  CFR  174.85(d)  

49  CFR  171-180 


49  CFR  172.301(c). 

173.302{c)(2){3)  &  (4). 

173.34(e){1)(3)4(4). 
49  CFR  173.34(d)  


49  CFR  17323(g). 
173.8(b)(4)(1). 

49  CFR  173.202(c) 


49  CFR  178.244(c) 


49  CFR  172.203(a). 
172.302(c).  180.509(6)(e). 


49  CFR  173.304.  173.315 


Nature  of  exemption  thereof 


To  auttKMize  tfie  transportation  in  commerce  of  a  current 
supply  of  lat>els  in  size  smaller  than  the  3.9  inch  minimum 
required  for  use  in  transporting  various  Class  8  material, 
(mode  1). 

To  authorize  the  foreign  inspection  of  certain  multi-unit  tank 
cars  (one  ton  containers)  manufactured  in  Mexico  for  use 
in  transporting  chlorine,  (mode  5). . 

To  auttKvize  ttie  transportation  in  commerce  of  consumer 
commodities  from  a  marajfacturer,  a  distritxjtion  center,  or 
a  retail  outlet  to  a  disposal  facility  from  more  than  one 
offeror,  (mode  1). 

To  auttiorize  the  transportation  in  commerce  of  various 
household  hazardous  wastes  to  be  transported  wittKXJt 
having  the  quantity  and  unit  measurement  shown  on  ttie 
shipping  paper,  (mode  1). 

To  auttK>rize  alternative  positioning  of  certain  placarded  rail 
cars  in  a  train  transporting  various  classes  of  hazardous 
materials,  (mode  2). 

To  autt)orize  tt>e  transportation  in  commerce  of  certain  haz- 
ardous materials  across  a  public  road,  from  one  part  of  a 
plant  to  another,  as  essentially  not  subject  to  ttie  hazard 
communication  requirements  in  Part  172.  (mode  1). 

To  provide  for  ultrasonic  retesting  of  DOT  SAL  cylinders  to 
be  used  in  transporting  various  auttiorized  gases,  (modes 
1,2,3,4,5). 

To  auttXKize  ttie  transportation  in  commerce  of  certain  norv 
DOT  specification  containers  containing  certain  Division 
2.1,  2.2  arxJ  2.3  liquidified  arxl  compressed  gases  not 
equipped  with  pressure  relief  devices  to  be  used  in  corv 
nection  with  flight  project  spacecraft  containing  heat  pipes, 
(modes  1 ,  3.  4). 

To  auttx)rize  ttie  transportation  and  reuse  or  reconditioning 
of  drums  with  ends  thinner  ttian  1.1mm  for  use  in  trans- 
porting various  hazardous  materials,  (modes  1. 2,  3,  4,  5). 

To  authorize  the  use  of  a  specifically  designed  steel  tank, 
non-bulk  container  for  use  in  transporting  Gasoline.  Class 
3.  (mode  1). 

To  auttwrize  ttie  transportation  in  commerce  of  norvspeci- 
fication  storage  tanks  partially  filled  with  sodium  metal  to 
off-site  disposal  processing  facilities,  (mode  2). 

To  authorize  ttie  use  of  alternative  testing  mettiod  for  tank 
car  structural  re-certification,  extend  the  internal  visual  tank 
arxl  service  equipment  inspection  cyde  to  15  years  and 
provide  relief  from  ttie  shipping  paper  and  marking  require- 
ments, (mode  2). 

To  authorize  the  ti^nsportation  of  a  norvDOT  specification 
container  described  as  a  meter  prover  for  use  in  transport- 
ing various  hydrocarbon  products,  (mode  1). 


UMI 
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New  Exemptions— Continued 

Application  No. 

Applicant 

Regulations(s)  affected 

Nature  of  exemption  thereof 

1183a-N 

North  Coast  Container 
Corp.,  Cleveland,  OH. 

49  CFR  178.3(a)(5), 
178.503(a)(10). 

To  authonze  the  transportation  of  55  gallon  full  removable 
head  and  non-removable  head  steel  drums  with  alternative 
markings,  (mode  1). 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC,  on  January  30, 
1997. 

J.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials, 

Exemptions  and  Approvals. 

[FR  Doc.  97-2785  Filed  2-4-97;  8:45  ami 

BILUNO  C006  4910-60-M 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33220] 

CSX  Corporation  and  CSX 
Transportation,  Inc. — Control  and 
Merger— Conrail  inc.  and  Consolidated 
Rail  Corporation 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Decision  No.  8;  Notice  of 

Issuance  of  Procedural  Schedule. 

SUMMARY:  The  Board  is  issuing  a 
procedural  schedule,  following  the 
receipt  of  public  comments  on  a 
proposed  procedural  schedule  and 
replies  to  those  comments.  This 
schedule  provides  for  issuance  of  a  final 
decision  no  later  than  365  days  after 
filing  of  the  primary  application. 

EFFECTIVE  DATE:  The  effective  date  of 
this  decision  is  February  5, 1997. 
Notices  of  intent  to  participate  in  this 
proceeding  will  be  due  45  days  after  the 
primary  application  is  filed.  All 
descriptions  of  inconsistent  and 
responsive  applications,  as  well  as  any 
petitions  for  waiver  or  clariBcation  with 
respect  thereto,  will  be  due  60  days  after 
the  primary  application  is  filed.  All 
comments,  protests,  requests  for 
conditions,  inconsistent  and  responsive 
applications,  and  any  other  opposition 
evidence  and  argument  will  be  due  120 
days  after  the  primary  application  is 
filed.  For  further  information,  see  the 
procedural  schedule  set  forth  below. 
ADDRESSES:  An  original  plus  25  copies ' 
of  all  documents,  referring  to  STB 


Finance  Docket  No.  33220,  must  be  sent 
to  the  Office  of  the  Secretary,  Case 
Control  Branch,  ATTN:  STB  Finance 
Docket  No.  33220.  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423.2 
Parties  are  requested  also  to  submit  all 
pleadings,  and  any  attachments,  on  a 
3.5-inch  diskette  in  WordPerfect  5.1 
format. 

In  addition,  one  copy  of  all  formal 
filings  in  this  proceeding  must  be  sent 
to  Administrative  Law  Judge  Jacob 
Leventhal,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Suite  IIF,  Washington,  DC  20426  ((202) 
219-2538;  FAX:  (202)  219-3289),  and  to 
each  of  the  applicants'  representatives: 
(1)  Dennis  G.  Lvons,  Esq.,  Arnold  & 
Porter.  555  12th  Street.  N.W., 
Washington,  DC  20004-1202;  and  (2) 
Paul  A.  Cunningham,  Esq.,  Harkins 
Cunningham,  Suite  600, 1300 
Nineteenth  Street,  N.W.,  Washington, 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  [TDD  for  the 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  On 
October  18, 1996,  CSX  Corporation 
(CSXC),  CSX  Transportation,  Inc. 
(CSXT),  Conrail  Inc.  (CRI),  and 
Consolidated  Rail  Corporation  (CRC)  ^ 
filed  their  CSX/CR-1  notice  of  intent  to 
file  an  application  (hereinafter  referred 
to  as  the  primary  application)  seeking 
Board  authorization  under  49  U.S.C. 
11323-25  for:  (1)  The  acquisition  of 
control  of  CRI  by  Green  Acquisition 
Corp.  (Acquisition),  an  indirect  wholly 
owned  subsidiary  of  CSXC;  (2)  the 
merger  of  CRI  into  Acquisition;  and  (3) 
the  resulting  common  control  of  CSXT 


■  In  order  for  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
plus  25  copies  of  the  document,  which  must  show 
that  it  has  been  properly  served.  Documents 
transmitted  by  bcsimile  (FAX),  as  in  the  past,  will 


not  be  considered  formal  nfings  and  thus  are  not 
encouraged  because  they  will  result  in 
unnecessarily  burdensome,  duplicative  processing 
in  what  we  expect  to  become  a  voluminous  record. 

Applicants  may  file  in  bound  volumes  an  original 
plus  25  copies  of  related  applications,  petitions, 
and  notices  of  exemption:  however,  to  facilitate 
processing  of  these  related  Tilings,  we  will  require 
that  applicants  also  Tile  two  unbound  copies  of  each 
of  these  filings. 

'  It  is  anticipated  that  the  Board  will  move  to  its 
new  offices  in  March  1997.  The  Board's  address  at 
the  new  offices  will  be:  Surface  Transportation 
Board,  Mercury  Building.  1925  K  Street.  N.W.. 
Washington.  DC  20423. 

'CSXC  and  CSXT  are  referred  to  collectively  as 
CSX.  CRI  and  CRC  are  referred  to  collectively  as 
Conrail.  CSX  and  Conrail  are  referred  to  collectively 
ak  applicants. 


and  CRC  by  CSXC.  Applicants  indicated 
that  they  expected  to  file  their  primary 
appUcation,  and  any  related 
applications,  petitions,  and  notices,  on 
or  before  March  1, 1997. 

By  letter  dated  December  27. 1996, 
CSXC  and  Acquisition  advised  the 
Board  that  certain  amendments  had 
been  made  to  the  Agreement  and  Plan 
of  Merger  (the  Merger  Agreement)  dated 
October  14. 1996.  by  CSXC,  Acquisition, 
and  CRI.  The  Merger  Agreement,  as  first 
entered  into,  envisioned:  (1)  the 
acquisition  by  Acquisition  of 
approximately  19.9%  of  the  common 
stock  of  CRI  (this  has  already  occurred, 
and  the  stock  has  been  placed  in  a 
voting  trust);  (2)  the  subsequent 
acquisition  by  Acquisition  of  an 
additional  approximately  20.1%  of  the 
common  stock  of  CRI;  and  (3)  after  our 
approval  of  the  primary  application,  the 
merger  of  CRI  with  and  into 
Acquisition.  As  amended,  however,  the 
Merger  Agreement  now  envisions  that 
the  merger  of  CRI  with  and  into 
Acquisition  will  occur  prior  to  our 
approval  of  the  primary  application. 
This  change  of  plans  necessarily  means 
that  applicants  no  longer  seek  our 
authorization  for  the  acquisition  of 
control  of  CRI  by  Acquisition,  or  for  the 
merger  of  CRI  into  Acquisition.* 
Applicants,  however,  continue  to  seek 
Board  authorization  for  the  common 
control,  by  CSXC,  of  CSXT  and  CRC 
(hereinafter  referred  to  as  the  CSXT/CRC 
control  transaction).  Applicants 
continue  to  indicate  that  they  expect  to 
file  their  primary  application,  and  any 
related  applications,  petitions,  and 
notices,  on  or  before  March  1,  1997.' 


'The  Merger  Agreement  envisions  that,  in 
connection  with  the  merger  of  CRi  into  Acquisition. 
Acquisition  (the  surviving  corporation)  will  be 
renamed  "Conrail  Inc."  References  to  CRI  (i.e.. 
Conrail  Inc)  embrace  both  the  "old"  Conrail  Inc. 
(i.e.,  the  corporation  presently  known  as  Conrail 
Inc.)  and  the  "new"  Conrail  Inc.  (i.e.,  the  renamed 
corporation  that  will  exist  after  the  merger  of 
Conrail  Inc.  into  Acquisition). 

'The  primary  application,  and  each  related 
application,  petition,  and  notice,  must  be 
accompanied  by  the  appropriate  fee.  See.  in  general, 
49  CFR  1002.2(0,  as  recently  amended  in 
Begulations  Governing  Fees  for  Services  Performed 
in  Connection  with  Licensing  and  Related 
Services— 1997  Update.  STB  Ex  Parte  No.  542  (Sub- 
No.  1)  (STB  served  )an.  23, 1997,  62  FR  3407  (Jan. 
23, 1997).  and  effective  February  24.  1997).  The  fees 
applicants  will  have  to  pay  may  include,  among 
others,  the  fees  codified  at:  49  CFR  1002.2(f)(39)(i) 

CoDtinuad 
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In  Decision  No.  2,  served  and 
published  on  November  15, 1996  (61  FR 
58613).  we  gave  notice  of  applicants' 
pre-Hling  notiflcation,  and  we  found 
that  the  transaction  proposed  by 
applicants  is  a  "major"  transaction  as 
defined  at  49  CFR  1180.2(a). 

In  Decision  No.  3,  served  and 
published  on  November  15. 1996  (61  FR 
58611).  we  invited  comments  from 
interested  persons  on  a  proposed 
procedural  schedule.  Comments  were 
due  on  December  6, 1996;  most  were 
received  on  or  before  that  date.  On 
December  10. 1996.  Norfolk  Southern 
Corporation  (NSC)  responded  to 
applicants'  comments.  On  December  16. 
1996.  apphcants  replied  to  the 
comments. 

Public  comments 

Approximately  25  comments  were 
received  in  response  to  Decision  No.  3. 
Comments  were  filed  by  shipper 
organizations,  railroads,  electric 
utilities,  government  entities,  and  rail 
labor  unions  and  by  United  States 
Senators  Byron  L  Dorgan  and  John  D. 
Rockefeller  IV. 

Some  commenters  suggested  that  we 
hold  in  abeyance  any  decision  regarding 
the  procedural  schedule  pending  the 
outcome  of  the  hostile  takeover  bid 
laimched  by  NSC.  Others  suggested  that 
the  Board  coordinate  dates  in  both  the 
present  proceeding  and  the  NSC 
proceeding  (STB  Finance  Docket  No. 
33286),  and  issue  a  single  procedural 
schedule. 

We  find  no  reason  to  delay  issuance 
of  this  procedural  order,  which  only 
begins  a  procedural  schedule  when  a 
CSX/Conrail  application  is  filed.  We 
realize  circumstances  are  unusual  here. 


($689,500  for  the  primary  merger  application):  49 
CFR  1002.2(n(12)(i)  or  (12)(iii)  ($44,500  for  either 
an  application  or  a  petition  involving  the 
construction  of  a  rail  line);  49  CFR  1002.2(f)(21)(i) 
($13,200  for  an  abandonment  application,  except  an 
abandonment  application  Gled  by  CRC  under  the 
Northeast  Rail  Service  Act):  49  CFR  10O2.2(f)(21)(ii) 
($2,200  for  an  abandonment  notice  of  exemption); 
49  CFR  1002.2(f)(21)(iii)  ($3,800  for  an 
abandonment  petition  for  exemption):  49  CFR 
1002.2(0(22)  ($250  for  an  abandonment  application 
filed  by  CRC  under  the  Northeast  Rail  Service  Act): 
49  CFR  1002.2(0(36)  ($11,300  for  an  application  for 
use  of  terminal  facilities);  49  CFR  1002.2(0(40)(iv) 
($750  for  a  trackage  rights  notice  of  exemption);  and 
49  CFR  1002.2(0(40)(vi)  ($5,600  for  a  trackage  righu 
petition  for  exemption).  The  Board  is  in  the  process 
of  revising  its  rules  and  the  way  user  fees  are 
applied  to  reflect  more  accurately  the  resources 
expended  on  related  filings  in  proceedings 
involving  major  transactions  filed  under  fee  items 
38  through  41.  We  plan  to  issue  interim  rules 
shortly  to  cover  this  revision  and  that  also  will 
implement  a  new  three-tiered  fee  structure  for 
inconsistent  applications  that  includes  a 
determination  of  whether  the  transaction  being 
proposed  is  minor,  significant,  or  major.  In 
addition,  we  plan  to  clarify  what  a  responsive 
application  is  and  what  fees  should  be  assessed  for 
the  various  types  of  responsive  applications. 


but  we  believe  that  it  would  not  be 
judicious  to  speculate  about  whether 
two  merger  applications  will  be  filed, 
and  we  continue  to  have  the  power  to 
revise  our  handling  of  this  matter  as 
necessitated  by  changes  in  these 
circumstances.  Applicants  in  this 
proceeding  already  have  filed  their 
notice  of  intent,  and  pursuant  to  49  CFR 
1180.4(b)  their  application  is 
anticipated  within  3  to  6  months.*  In  the 
interest  of  efficient  government,  we 
believe  that  we  should  establish  a 
procedural  schedule  in  a  timely  manner 
to  give  adequate  notice  to  all  interested 
persons  prior  to  the  anticipated  filing 
date  of  the  application.^ 

We  find  it  unnecessary  to  consolidate 
this  proceeding  with  STB  Finance 
Docket  No.  33286,  in  which  no 
application  has  yet  been  filed,  and  thus 
will  adopt  separate,  but  identical, 
procedural  schedules  for  these 
proceedings,  which  will  not  begin  in 
either  case  until  an  application  is  filed.  ^ 
Rather,  once  an  application  seeking 
approval  to  control  Conrail  has  been 
filed  and  tlie  procedural  schedule  in 
that  proceeding  has  begun,  we  will 
require  that  any  subsequent  application 
bom  any  other  party  seeking  approval  to 
control  Conrail.  or  any  portion  of 
Conrail.  must  be  filed  as  an  inconsistent 
or  responsive  application  in  accordance 
with  the  procedural  schedule  then 
imderway.  Thus,  we  will  in  effect  have 
a  single  proceeding  for  determining  the 
control  or  merger  of  Conrail. 

After  reviewing  all  of  the  comments 
we  received  on  the  proposed  procedural 
schedule,  we  have  determined,  as 
discussed  below,  that  a  365-day 
procedural  schedule  (which  is  110  days 
more  than  applicants  had  proposed) 
will  ensure  that  all  parties  are  accorded 


*  We  note  that,  pursuant  to  49  CFR  1180.4(b)(3), 
"lal  prefiling  notice  may  be  amended  to  indicate  a 
change  in  the  anticipated  filing  date." 

^  We  note  that,  at  a  shareholders'  meeting  on 
January  17, 1997.  CSX  failed  to  obtain  Conrail 
shareholders'  approval  to  opt  out  of  Subchapter  25E 
of  the  Pennsylvania  Business  Corporation  Act.  See 
Pa.  Stat.  Ann.,  tit.  15,  §§  2541  through  2548  (West 
1995).  This  has  no  effect  on  our  decision  to  adopt 
a  procedural  schedule,  which  is  only  triggered  by 
the  filing  of  the  formal  merger  application.  Our 
issuance  of  such  a  decision  neither  requires  action 
by  any  person  or  party  nor  prejudices  any  person 
or  party. 

We  also  note  that  CSX,  Conrail  and  NSC  have 
indicated  an  agreement  to  meet  to  discuss  matters 
pertaining  to  a  merger  involving  Conrail.  Given  the 
intent  of  CSX  and  Conrail  currently  on  the  record 
to  file  their  application  by  March  1,  the  Board 
believes  that  it  must  address  the  pending  petition 
to  set  a  procedural  schedule  at  this  time.  As  with 
any  action  that  the  Board  takes,  if  circumstances 
change  that  warrant  modification  of  a  Board 
decision,  the  Board  will  take  whatever  action  is 
appropriate. 

'By  separate  decision  served  concurrently  in  STB 
Finance  Docket  No.  33286,  we  are  adopting  the 
same  procedural  schedule  for  the  NSC  proceeding. 


due  process  and  will  allow  us  ample 
time  to  consider  fully  all  of  the  issues 
in  this  proceeding.  Within  this 
procedural  schedule,  we  will  consider 
all  issues  affecting  the  public  interest, 
and  will  also  address  cumulative 
impacts  and  crossover  effects  of  prior 
mergers  as  appropriate.  Further,  we  will 
consider  the  transaction  in  light  of  any 
settlement  agreements  that  the 
applicants  may  reach  with  any  parties, 
regardless  of  the  complexity  of  the 
agreements. 

We  have  carefully  considered  the 
parties'  concerns  regarding  the  amount 
of  time  necessary  to  prepare  their  cases, 
and  have  crafted  the  attached 
procedural  schedule  with  fairness  to  all 
parties  in  mind.  Accordingly,  we  have 
adjusted  the  proposed  procedural 
schedule  to  give  more  time  for  the 
submission  of  filings.  We  also  believe 
that  we  have  established  a  schedule  that 
will  provide  adequate  time  for  the 
processing  of  any  inconsistent 
applications  that  may  be  filed  in  this 
proceeding. 

Environmental  Reporting 

Applicants  filed  comments  requesting 
that  we  modify  the  requirement  that 
applicants  file  an  environmental  report 
(ER)  on  F' — 30  days  and  instead  require 
that  only  a  preliminary  environmental 
report  (PER)  be  filed  on  F— 30  days,  and 
a  fiiU  ER  wben  the  application  is  filed. 
Applicants  state  that  Oiey  need  more 
time  to  prepare  and  complete  a  detailed 
analysis  of  environmental  effects,  as 
contemplated  in  49  CFR  1105.7.  We  will 
grant  applicants'  request.  We  note, 
however,  that,  while  applicants'  two- 
step  procedure  would  provide  early 
notice  of  specific  locations  that  will  be 
the  subject  of  the  detailed  analysis  of 
localized  environmental  effects,  the  PER 
would  not  be  sufficient  to  allow  the 
Board's  Section  of  Environmental 
Analysis  (SEA)  to  commence  an 
adequate  review  process  during  the  30 
days  prior  to  the  filing  of  the 
application.  Accordingly,  SEA  will 
require  additional  time  to  complete  its 
environmental  review  as  a  result  of  the 
delayed  filing  of  applicants'  ER.  We 
have  considered  this  delay  in  adopting 
the  extended  procedural  schedule. 

Also,  in  their  comments,  applicants 
propose  that  the  Board  require 
inconsistent  and  responsive  applicants 
to  file  their  complete  ERs  substantially 
in  advance  of  the  filing  of  their 
inconsistent  and  responsive 
applications  because,  applicants  allege, 
inconsistent  and  responsive  applicants 
will  have  significantly  more  lead  time  to 
perform  environmental  analysis  and 


*F  is  the  date  of  filing  of  the  primary  application. 
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will  have  the  benefit  of  applicants'  PER 
and  ER.  NSCr  in  its  reply  comments, 
disputes  applicants'  allegations. 

In  order  for  us  to  fulfill  our 
responsibilities  under  the  National 
Environmental  Pohcy  Act  and  other 
environmental  laws,  inconsistent 
applications  and  responsive 
applications  must  contain  certain 
environmental  information.  As  we  have 
stated  in  past  merger  proceedings, 
anyone  intending  to  file  an  inconsistent 
or  a  responsive  application  involving 
significant  operational  changes  or  an 
action  such  as  a  rail  line  abandonment 
or  construction  under  49  CFR 
1105.6(b)(4)  of  our  environmental  rules 
must  include,  with  its  application,  a 
preliminary  draft  environmental 
assessment  (PDEA)  or  a  preliminary 
draft  enviroimiental  impact  statement 
(PDEIS).  as  determined  by  SEA. 
Generally,  these  types  of  actions  require 
an  environmental  report  under  49  CFR 
1105.6(b)(4)  that  would  form  the  basis  of 
a  subsequent  environmental  assessment 
(or  environmental  impact  statement,  if 
warranted).  Here,  because  of  the  time 
frames  that  we  are  adopting,  a  PDEA  or 
PDEIS  is  necessary  at  the  time  that  an 
inconsistent  or  responsive  application  is 
filed.  We,  however,  will  not  require  an 
inconsistent  or  responsive  applicant  to 
file  an  ER  in  advance  of  the  filing  of  the 
inconsistent  or  responsive  application. 
Although  the  information  would  be 
presented  in  a  somewhat  different 
format,  the  PDEA  or  PDEIS  should 
address  essentially  the  same 
environmental  issues  that  would  have 
been  covered  by  an  ER.  The  PDEA  or 
PDEIS,  like  the  ER,  should  be  based  on 
consultations  v«th  SEA  and  the  various 
agencies  set  forth  at  49  CFR  1105.7(b). 
In  order  to  ensure  timely,  consistent, 
and  appropriate  environmental 
documentation,  inconsistent  and 
responsive  appUcants  shall  consult  with 
SEA  as  early  as  possible.  If  a  PDEA  or 
PDEIS  is  not  submitted  or  is 
insufficient,  we  will  not  process  the 
inconsistent  or  responsive  appUcation. 

If  an  inconsistent  or  responsive 
application  does  not  involve  significant 
operational  changes  or  an  action  such  as 
an  abandonment  or  construction,  it 
generally  is  exempt  fi^m  environmental 
review.  The  appHcant  must  certify, 
however,  that  the  proposal  meets  the 
exemption  criteria  under  49  CFR 
1105.6(c)(2).  Again,  anyone  intending  to 
file  an  inconsistent  application  or 
responsive  application  shall  consult 
with  SEA  as  early  as  possible  regarding 
the  appropriate  environmental 
documentation.  Due  to  the  uncertainties 
associated  with  this  proposed 
transaction,  we  reserve  the  right  to 


adjust  the  environmental  review 
process,  as  appropriate. 

Notice  of  Intent  to  Participate 

All  documents  received  by  the  Board 
concerning  this  proceeding  will  become 
part  of  the  record  and  will  be  placed  in 
the  pubUc  docket  for  inspection  and 
copying.  Only  those  documents 
considered  formal  filings  (i.e.,  those 
meeting  the  filing  specifications 
discussed  above  in  the  ADDRESSES 
section)  will  be  dovraloaded  to  the  so- 
called  pleading  list.  Moreover,  persons 
who  submit  documents  that  are  not 
considered  formal  filings  will  not  be 
placed  on  the  service  Ust  in  this 
proceeding. 

We  will  compile  and  issue  an  official 
service  list  at  an  early  stage  of  this 
proceeding  to  help  facilitate  the 
participation  of  persons  who  will  be 
actively  participating  as  "parties  of 
record"  (POR).  We  are  requiring  these 
persons  to  notify  the  Board,  in  vmting, 
within  45  days  after  the  primary 
application  is  filed,  of  their  intent  to 
participate  actively  in  this  proceeding. 
In  order  to  be  designated  a  POR,  a 
person  must  submit  an  original  plus  25 
copies  of  the  notice,  along  with  a 
certificate  of  service  to  the  Secretary  of 
the  Board,  indicating  that  the  notice  has 
been  properly  served  on  applicants' 
representatives  and  Judge  Leventhal. '° 
Every  ^ture  filing  must  have  its  own 
certificate  of  service  indicating  that  all 
PORs  on  the  service  list  and  Judge 
Leventhal  have  been  served  with  a  copy 
of  the  filing.  Members  of  the  United 
States  Congress  will  be  designated  as 
MOC  and  Governors  will  be  designated 
as  GOV  on  the  service  fist.  They  are  not 
parties  of  record  and  need  not  be  served 
with  copies  of  filings,  unless  designated 
as  a  POR. 

We  will  continue  to  follow  the 
practice  established  in  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — 
Southern  Pacific  Rail  Corporation. 
Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern 
Railway  Company.  SPCSL  Corp..  and 
The  Denver  and  Rio  Grande  Western 
Railroad  Company,  Finance  Docket  No. 
32760  (UP/SP).  See  UP/SP.  Decision  No. 
15  (STB  served  Feb.  16, 1996).  at  2-3. 
Copies  of  decisions,  orders,  and  notices 
will  be  served  only  on  those  persons 
who  are  designated  as  POR  or  MOC  or 
GOV  on  the  official  service  list.  All 
other  interested  persons  are  encouraged 


'"The  Office  of  the  Secretary  ivill  compile  the 
official  service  list  for  this  proceeding  after  service 
of  this  decision  adopting  a  procedural  schedule. 
Persons  named  on  the  earlier  service  list  will  not 
autonwtically  be  placed  on  the  official  service  list. 


to  make  advance  arrangements  with  the 
Board's  copy  contractor,  DC  News  & 
Data,  Inc.  (DC  News),  to  receive  copies 
of  Board  decisions,  orders,  and  notices 
served  in  this  proceeding.  DC  News  will 
handle  the  collection  of  charges  and  the 
mailing  and/or  faxing  of  decisions  to 
persons  who  request  this  service.  The 
telephone  number  for  DC  News  is:  (202) 
289-^357. 

Comments,  Protests,  Requests  for 
Conditions,  and  Other  Opposition 
Evidence  and  Argument 

Most  commenters  express  a  need  for 
more  time  to  prepare  protests,  requests 
for  conditions,  and  other  opposition 
evidence  and  argument,  and  ask  that 
these  submissions  be  due  on  F  +  120 
days  or  later,  instead  of  due  on  F  -»-  75 
days.  In  their  response  to  those 
comments,  applicants  support  giving 
persons  at  least  120  days  to  make  such 
submissions. 

We  will  extend  the  time  for  filing 
comments,  protests,  requests  for 
conditions,  and  other  opposition 
evidence  and  argument  to  F  +  120  days 
as  requested  by  applicants  and  most  of 
the  commenters.  All  inconsistent  and 
responsive  applications,  and  comments, 
including  comments  ft-om  the  United 
States  Department  of  Justice  (DOJ)  and 
the  United  States  Department  of 
Transportation  (DOT),  are  also  due  on  F 
+  120  days.  Every  party  intending  to  file 
an  inconsistent  or  responsive 
application  must  contact  the  Office  of 
the  Secretary  at  (202)  927-5686  or  927- 
8910  to  reserve  an  STB  Finance  Docket 
No.  33220  Sub-number  to  use  in  filing 
the  description  of  anticipated 
inconsistent  or  responsive  application 
due  on  F  +  60  days.  [After  the  Board 
relocates  to  its  new  offices,  the  new 
number  will  be  (202)  565-1681.) 

Responses  and  rebuttals 

AppUcants  request  that  the  Board 
permit  them  to  file  at  F  +  150  days  a 
single  pleading  (Consolidated  FiUng) 
containing  responses  to  comments, 
protests,  and  requested  conditions  filed 
by  all  participating  parties  (including  all 
government  parties)  and  their  rebuttal  in 
support  of  the  primary  application,  as 
well  as  their  responses  to  inconsistent 
or  responsive  applications.  We  will 
grant  applicants'  request  to  file  a 
Consolidated  Filing  containing 
responses  to  comments,  protests,  and 
requested  conditions  filed  by  all 
participating  parties  (including  all 
government  parties)  and  their  rebuttal  in 
support  of  the  primary  application,  as 
well  as  their  responses  to  inconsistent 
or  responsive  applications.  We  agree 
that  a  Consolidated  Filing  by  applicants 
would  result  in  a  more  orderly  record 
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and  would  allow  them  to  address  the 
issues  coherently  in  one  submission, 
without  needless  fragmentation  or 
repetition.'* 

Numerous  commenters  (including 
DOT),  however,  have  urged  that  we 
allow  them  additional  time  to  digest  and 
respond  to  comments,  protests, 
requested  conditions,  and,  in  particular, 
any  inconsistent  and  responsive 
applications.  Given  the  complexity  and 
magnitude  of  issues  that  potentially  may 
arise  in  an  inconsistent  or  responsive 
application  in  this  proceeding,  we  will 
add  time  in  the  schedule  for  responses 
to  these  filings.  Responses  to 
inconsistent  and  responsive 
applications,  comments,  protests, 
requested  conditions,  and  opposition 
evidence  and  argument,  as  well  as 
rebuttal  in  support  of  the  primary 
application,  will  be  due  on  F  -t- 180 
days.  We  note  that,  because  inconsistent 
and  responsive  applicants  must  submit 
descriptions  of  their  intended 
applications  on  F  +  60  days,  parties  will 
have  in  effect  120  days  to  prepare  their 
responses  due  on  F  +  180  days  to  any 
inconsistent  and  responsive 
applications.  This  schedule  will  allow 
adequate  lime  for  the  processing  of 
inconsistent  and  responsive 
applications  filed  in  this  proceeding, 
and  we  do  not  anticipate  that  further 
extensions  to  this  schedule  will  be 

necessary- 

We  will  not  allow  parties  filing 
comments,  protests,  and  requests  for 
conditions  to  file  rebuttal  in  support  of 
those  pleadings.  Parties  filing 
inconsistent  and/or  responsive 
applications  have  a  right  to  file  rebuttal 
evidence,  while  parties  simply 
commenting,  protesting,  or  requesting 
conditions  do  not.  UP/SP,  Decision  No. 
6  (ICC  served  Oct.  19,  1995,  at  7-8,  60 
PR  54384  (Oct.  23, 1995));  Burlington 
Northern  Inc.  and  Burlington  Northern 
Railroad  Company — Control  and 
Merger^Santa  Fe  Pacific  Corporation 
and  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  Finance  Docket  No. 


"Applicants  also  request  that,  as  in  recent 
merger  proceedings,  the  Board  indicate  that  it  will 
require  appeals  of  AL)  decisions  to  be  Hied  within 
3  working  days  and  responses  to  appeals  or  to  any 
procedural  niotion  filed  with  the  Board  also  to  be 
nied  within  3  working  days.  As  in  prior  merger 
proceedings,  we  think  it  appropriate  to  tighten  the 
deadlines  provided  by  49  CFR  1115.1(c). 
Accordingly,  the  provisions  of  the  second  sentence 
of  49  CFR  1 115.1(c)  to  the  contrary 
notwithstanding,  an  appeal  to  a  decision  issued  by 
ludge  Leventhal  must  be  Hied  within  3  working 
days  of  the  date  of  his  decision,  and  any  response 
to  any  such  appea.  must  be  Tiled  writhin  3  working 
days  thereafter.  Likewise,  any  reply  to  any 
procedural  motion  filed  with  the  Board  itself  in  the 
first  instance  must  also  be  I    ;d  within  3  working 
days  of  the  date  the  motion  is  filed. 


32549.  Decision  No.  16  (ICC  served  Apr. 
20, 1995),  at  11.  Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  will  be  due  on  F  -t-  220 
days,  which  will  allow  inconsistent  and 
responsive  applicants  40  days  instead  of 
15  days  to  prepare  their  rebuttals. 

Other  dates.  We  also  will  expand  the 
schedule  to  allow  parties  5  additional 
days  to  prepare  briefs  (not  to  exceed  50 
pages),  which  will  be  due  on  F  -i-  260 
days,  as  well  as  5  additional  days  to 
prepare  for  oral  argument  (close  of 
record),  which  is  scheduled  on  F  +  300 
days.  As  for  the  remainder  of  the 
schedule,  we  will  adopt  the  timetable  as 
has  been  proposed.  The  voting 
conference  (at  Board's  discretion)  is 
scheduled  on  F  -t-  305  days;  and  the  date 
of  service  of  the  final  decision  is 
scheduled  on  F  -t-  365  days. 

In  summary,  the  procedural  schedule 
we  adopt  here  consisting  of  a  365-day 
time  period  both  is  fair  to  all  of  the 
parties  and  allows  us  sufficient  time  to 
resolve  the  unique  issues  that  we 
anticipate  will  arise  in  connection  with 
any  merger  proposal  involving  Conrail. 
Our  schedule  is  consistent  with  the 
thrust  and  weight  of  the  comments  and 
accommodates  the  processing  of  major 
inconsistent  or  responsive  applications. 

Discovery 

In  accordance  with  our  decision  in 
Expedited  Procedures  For  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings,  STB  Ex 
Parte  No.  527  (STB  served  Oct.  1, 1996^ 
61  FR  52710  (Oct.  8, 1996)),  parties 
should  not  file  any  discovery  requests  or 
materials  with  the  Board  unless  they  are 
attached  as  part  of  an  evidentiary 
submission,  or  motions  to  compel  or 
responses  thereto.  The  Secretary's  Office 
will  otherwise  reject  them. 

If  parties  wish  to  engage  in  discovery 
or  establish  discovery  guidelines,  they 
are  directed  to  consult  with 
Administrative  Law  Judge  Leventhal. 
Judge  Leventhal  is  authorized  to 
convene  a  discovery  conference,  if 
necessary  and  as  appropriate,  in 
Washington,  DC,  and  to  establish  such 
discovery  guidelines,  if  any,  as  he 
deems  appropriate.  However,  Judge 
Leventhal  is  not  authorized  to  make 
adjustments  to,  or  to  modify,  the  dates 
in  the  procedural  schedule.  We  believe 
the  schedule  as  adopted  allows 
sufficient  time  for  meaningful 
discovery.  Any  interlocutory  appeal  to  a 
decision  issued  by  Judge  Leventbal  will 
be  governed  by  the  stringent  standard  of 
49  CFR  1115.1(c):  "Such  appeals  are  not 
favored;  they  will  be  granted  only  in 
exceptional  circumstances  to  correct  a 
clear  error  of  judgment  or  to  prevent 
manifest  injustice."  See  Union  Pacific 


Corporation,  Union  Pacific  Railroad 
Company  and  Missouri  Pacific  Railroad 
Company— Control — Chicago  and  \orth 
Western  Transportation  Company  and 
Chicago  and  North  Western  Railway 
Company,  Finance  Docket  No.  32133, 
E)ecision  No.  17  (ICC  served  July  11, 
1994),  at  9  (applying  the  "stringent 
standard"  of  49  CFR  1115.1(c)  to  an 
appeal  of  an  interlocutory  decision 
issued  by  the  ICC's  former  Chief 
Administrative  Law  Judge  Paul  S. 
Cross). 

Merger-Related  Abandonments 

The  procedural  schedule  applicable  to 
merger-related  abandonments  will  be  as 
follows:  (1)  all  merger-related 
abandonment  proposals  (which  may  be 
filed  as  applications,  petitions,  and/or 
notices)  are  to  be  filed,  with  any  and  all 
supporting  documentation, 
simultaneously  with  the  primary 
application;  and  (2)  if  the  primary 
application  is  complete,  we  shall 
publish  in  the  Federal  Register,  by  day 
F  +  30,  notice  of  the  acceptance  of  the 
primary  application  as  well  as  notice  of 
any  merger-related  abandonment 
proposal.  Thereafter,  with  respect  to 
each  merger-related  abandonment 
proposal:  (3)  interested  parties  must  file 
notifications  of  intent  to  participate  in 
the  specific  abandonment  proceedings 
by  day  F  +  45;  (4)  interested  parties 
must  file  opposition  submissions, 
requests  for  public  use  conditions,  and/ 
or  Trails  Act  requests  by  day  F  +  120; 
(5)  applicants  may  file  rebuttal  in 
support  of  their  abandonment 
proposals,  and/or  responses  to  any 
requests  for  public  use  conditions  and 
Trails  Act  requests,  by  day  F  +  180;  (6) 
as  with  the  primary  application  and  all 
related  matters,  briefs  shall  be  due  by 
day  F  +  260,  oral  argument  will  be  held 
on  day  F  +  300,  and  a  voting  conference 
will  be  held,  at  the  Board's  discretion, 
on  day  F  +  305;  and  (7)  if,  m  the  final 
decision  served  on  day  F  +  365,  we 
approve  the  primary  application,  we 
also  will  address,  in  that  final  decision, 
each  of  the  abandonment  proposals,  and 
all  matters  (including  requests  for 
public  use  conditions  and  Trails  Act 
requests)  relative  thereto;  and  if  we 
either  approve  or  exempt  any  of  the 
abandonment  proposals,  we  shall 
require  interested  parties  to  file,  no  later 
than  10  days  after  the  date  of  service  of 
the  final  decision,  ofl'ers  of  financial 
assistance  with  respect  to  any  approved 
or  exempted  abandonments. 

This  action  will  not  significantly 
afliect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  30, 1997. 
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By  the  Board,  Chainnan  Morgan  and  Vice 
Chainnan  Owen. 


Vernon  A.  Wlliams, 

Secretary. 


Final  Procedural  Schedule 


F-30 

F 

F+30. 

F445. 
F+60. 

F+120 

F+150 
F+180 

F*220 
F+260 
F+300 
F+305 
F+365 


Preliminary  Environmental  Report,  including  supporting  docunients,  due. 

Primary  application  &  related  applications  filed.  (Environmental  Report,  including  all  supporting  documents,  due.J 

Federal  Register  publication  of;  notice  of  acceptance  of  primary  application  and  related  applications,  petitjons  and  no- 
tices; and  notice  of  any  merger-related  abandonment  applications,  petitions,  and  notices  o(  exemption 

Notification  of  intent  to  participate  in  proceeding  due. 

Description  of  anticipated  inconsistent  and  responsive  applications  due;  petitions  for  waiver  or  clarificatioo  due  wilh  re- 
spect to  such  applications. 

Inconsistent  and  responsive  applications  due.  All  comments,  protests,  requests  for  conditions,  and  any  ottier  opposition 
evidence  and  argument  due.  Comments  by  U.S.  Department  of  Justice  and  U.S.  Department  of  Transportatton  due. 
With  respect  to  all  merger-related  abandonments:  opposition  submissions,  requests  for  public  use  conditions  and 
Trails  Act  requests  due. 

Notice  of  acceptance  (if  required)  of  inconsistent  and  responsive  applications  published  in  the  Federal  Register. 

Response  to  inconsistent  and  responsive  applications  due.  Response  to  comments,  protests,  requested  conditions,  and 
other  opposition  arguments  and  evidence  due.  Rebuttal  In  support  of  primary  application  and  related  applications  due 
With  respect  to  all  merger-related  abandonments:  rebuttal  due;  and  responses  to  requests  for  public  use  and  Trails 
Act  conditions  due. 

Rebuttal  in  support  of  inconsistent  and  responsive  applications  due. 

Briefs  due,  all  parties  (not  to  exceed  50  pages). 

Oral  argumerrt  (close  of  record). 

Voting  conference  (at  Board's  discretion). 

Date  of  sen/ice  of  final  decision.  With  respect  to  any  approved  or  exempted  abandonments:  offers  of  financial  assist- 
ance must  be  filed  no  later  than  10  days  after  the  date  of  service  of  the  final  decision. 


Notes:  Immedately  upon  each  evKtentiary  filing,  the  fiKng  party  will  place  all  documents  relevant  to  the  filing  (other  than  documents  that  are 
pnvileged  or  othervnse  protected  from  discovery)  in  a  depository  open  to  all  parties,  and  will  make  its  witnesses  available  for  discovery  deposi- 
trons.  Access  to  documents  subject  to  protective  order  will  be  appropriately  restricted.  Parties  seeking  discovery  depositions  may  proceed  by 
agreement  Discovery  on  responsive  and  inconsistent  applications  will  begin  immediately  upon  their  filing.  The  Administrative  Law  Judoe  as- 
signed to  this  proceeding  will  have  the  aijthority  initially  to  resolve  any  discovery  disputes 


[PR  Doc.  97-2857  Filed  2-4-97;  8:45  am) 
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[STB  Finance  Docket  No.  33286] 

Norfolk  Southern  Corporation  and 
Norfolk  Souttiem  Railway  Company- 
Control— Conrail  inc.  and  Consolidated 
Rail  Corporation 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Decision  No.  4;  Notice  of 
Issuttnce  of  Procedural  Schedule. 

SUMMARY:  The  Board  is  issuing  a 
procedural  schedule,  following  the 
receipt  of  public  comments  on  a 
proposed  procedural  schedule  and  the 
reply  to  those  comments.  This  schedule 
provides  for  issuance  of  a  final  decision 
no  later  than  365  days  after  filing  of  the 
primary  application. 

EFFECTIVE  DATE:  The  effective  date  of 
this  decision  is  February  5, 1997. 
Notices  of  intent  to  participate  in  this 
proceeding  will  be  due  45  days  after  the 
primary  application  is  filed.  All 
descriptions  of  inconsistent  and 
responsive  applications,  as  well  as  any 
petitions  for  waiver  or  clarification  with 
respect  thereto,  will  be  due  60  days  after 
the  primary  appUcation  is  filed.  All 
comments,  protests,  requests  for 
conditions,  inconsistent  and  responsive 


applications,  and  any  other  opposition 
evidence  and  argument  will  be  due  120 
days  after  the  primary  application  is 
filed.  For  further  information,  see  the 
procedural  schedule  set  forth  below. 

ADDRESSES:  An  original  plus  25  copies ' 
of  all  documents,  referring  to  STB 
Finance  Docket  No.  33286,  must  be  sent 
to  the  Office  of  the  Secretary,  Case 
Control  Branch,  ATTN:  STB  Finance 
Docket  No.  33286,  Surface 
Transportation  Board,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423.2 
Parties  are  requested  also  to  submit  all 
pleadings,  and  any  attachments,  on  a 
3.5-inch  diskette  in  WordPerfect  5.1 
format. 


■  In  order  for  a  document  to  be  considered  a 
formal  filing,  the  Board  must  receive  an  original 
plus  2S  copies  of  the  document,  which  must  show 
that  it  has  been  properly  served.  Documents 
transmitted  by  facsimile  (FAX),  as  in  the  past,  will 
not  be  considered  formal  Tilings  and  thus  are  not 
encouraged  because  they  will  result  in 
unnecessarily  burdensome,  duplicative  processing 
in  what  we  expect  to  become  a  voluminous  record. 

Applicants  may  flle  in  bound  volumes  an  original 
plus  25  copies  of  related  applications,  petitions, 
and  notices  of  exemption;  however,  to  facilitate 
processing  of  these  related  Tilings,  we  will  require 
that  applicants  also  Tile  two  unbound  copies  of  each 
of  these  Tilings. 

^  It  is  anticipated  that  the  Board  will  move  to  its 
new  ofTices  in  March  1997.  The  Board's  address  at 
the  new  offlces  wll  be:  Surface  Transportation 
Board,  Mercury  Building.  1925  K  Street.  N.W., 
Washington,  DC  20423. 


In  addition,  one  copy  of  all  formal 
filings  in  this  proceeding  must  be  sent 
to  Administrative  Law  Judge  Jacob 
Leventhal,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Suite  llF,  Washington,  DC  20426  ((202) 
219-2538,  FAX:  (202)  219-3289],  and  to 
the  applicants'  representative:  Richard 
A.  Allen,  Esq.,  Zuckert,  Scoutt  & 
Rasenberger,  L.L.P.,  888  Seventeenth 
Street,  N.W..  Washington,  DC  20006- 
3939. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  927-5352.  (TDD  for  the 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  On 
November  6, 1996,  Norfolk  Southern 
Corporation  (NSC)  and  Norfolk 
Southern  Railway  Company  (NSR)  ^ 
notified  the  Surface  Transportation 
Board  (Board)  of  their  intent  to  file  an 
application  seeking  Board  authorization 
under  49  U.S.C.  11323-25  for:  (1)  the 
acquisition  of  control  of  Conrail  Inc. 
(CRI)  and  Consolidated  Rail  Corporation 
(CRC)  *  by  NSC;  and  (2)  the  resulting 
common  control  by  NSC  of  Conrail  and 
its  subsidiaries,  on  the  one  hand,  and 
NSR  and  its  subsidiaries,  on  the  other. 
In  the  notice  of  intent,  applicants  state 
diat  on  October  23,  1996.  NSC 


^  NSC  and  NSR  are  referred  to  collectively  as 
applicants. 

*CRI  and  CRC  are  referred  to  collectively  as 
Conrail. 
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announced  its  intention  to  commence  a 
public  tender  offer  for  equity  securities 
of  CRI.  On  October  24. 1996.  NSC  and 
its  wholly  owned  subsidiary.  Atlantic 
Acquisition  Corporation  (Acquisition), 
commenced  the  tende  offer  pursuant  to 
an  Offer  to  Purchase  dated  October  24. 
1996.  NSC  and  Acquisition  have  offered 
to  purchase  shares  of  common  stock  of 
CRI,  subject  to  the  conditions  specified 
in  the  Offer  to  Purchase.  Upon  purchase 
of  CRI  shares  by  NSC,  Acquisition,  or 
their  affiliates,  such  purchased  shares 
will  be  deposited  in  an  independent 
voting  trust  pending  approval  by  the 
Board  of  the  .acquisition  of  control  by 
NSC  of  Conrail.'  NSC  is  seeking  to 
negotiate  with  CRI  a  definitive  merger 
agreement  pursuant  to  which  CRI 
would,  as  soon  as  practicable  following 
consummation  of  die  Offer, 
consummate  a  merger  or  similar 
business  combination  with  Acquisition 
or  another  direct  or  indirect  subsidiary 
of  NSC  (the  Merger).  To  avoid  the 
acquisition  of  control  by  NSC  of  Conrail 
prior  to  our  approval.  NSC  intends  to 
deposit  all  issued  and  outstanding 
common  stock  of  Acquisition  (which 
may  become  stock  of  the  surviving 
corporation  on  consummation  of  the 
Merger)  owned  by  NSC  into  the  voting 
trust  at  or  immediately  prior  to  the 
Merger.  Upon  our  approval  of  the 
acquisition  by  NSC  of  control  of  Conrail, 
NSC  will  acquire  control  of  Conrail 
through  stock  ownership  of  the  voting 
trust.  Applicants  state  that  they 
anticipate  filing  their  application  on  or 
before  May  1, 1997.6 


'  Applicants  filed  a  copy  of  a  proposed  voting 
trust  agreement  (VTA)  on  October  25. 1996.  to  be 
entered  into  by  and  between  NS,  Acquisition,  and 
a  Bank  (to  be  named  as  Trustee]  for  use  in  a  possible 
future  NS  acquisition  of  Conrail.  An  informal  staff 
opinion  letter  was  issued  on  November  1. 1996.  On 
November  6. 1996.  applicants  submitted  an 
altemaiive  VTA  proposed  to  be  entered  into  by  and 
between  NS,  Acquisition,  and  a  Bank  (to  be  named 
as  Trustee),  which  would  revise  1 4  of  the  VTA  to 
reflect  that,  if  a  merger  between  Acquisition  and 
CRI  takes  place  prior  to  our  approval  of  the  control 
application  and  the  common  stock  of  the  merged 
entity  is  deposited  into  the  voting  trust  in 
accordance  with  VTA  1 3.  the  Trustee  will  have  the 
authority  from  the  outset  to  vote  all  shares  of  the 
Trust  Stock  on  all  matters  except  the  enumerated 
matters  in  t4  "in  accordance  with  its  best  judgment 
concerning  the  interests  of  jCRll."  An  informal 
opinion  letter  was  issued  on  November  18. 1996. 

■The  primary  application,  and  each  related 
application,  petition,  and  notice,  must  be 
accompanied  by  the  appropriate  fee.  See.  in  general. 
49  CFR  1002.2(f).  as  recently  amended  in 
Regulations  Governing  Fees  for  Serrices  Perfotmed 
in  Connection  with  Licensing  and  Related 
Services— 1997  Update,  STB  Ex  Parte  No.  542  (Sub- 
No.  1)  (STB  served  )an.  23, 1997,  62  FR  3487  (Jan. 
23.  1997).  and  effective  February  24.  1997).  The  fees 
applicants  will  have  to  pay  may  include,  among 
others,  the  fees  codified  at:  49  CFR  10O2.2(n(39)(i) 
(S889.500  for  the  primarv  merger  application);  49 
CFR  1002.2(f)(12)(i)  or  (12Hiii)  (S44,500  for  either 
an  application  or  a  petition  involving  the 


In  a  decision  served  and  published  in 
the  Federal  Register  on  November  27, 
1996  (61  FR  60317)  (Decision  No.  1),  the 
Board  gave  notice  of  the  prefiling 
notification,  found  that  the  transaction 
proposed  by  applicants  is  a  "major" 
transaction  as  defined  at  49  CFR 
1180.2(a),  and  invited  comments  from 
interested  persons  on  a  proposed 
procedural  schedule.  Comments  were 
due  on  December  13. 1996,  and  were 
received  on  or  before  that  date. 
Applicants  replied  to  the  comments  on 
December  23, 1996. 

Public  Comments 

Approximately  20  public  comments 
were  received  in  response  to  Decision 
No.  1.  Comments  were  filed  by  shipper 
organizations,  railroads,  electric 
utilities,  government  entities,  and  rail 
labor  unions  and  by  United  States 
Senators  Byron  L.  Dorgan  and  John  D. 
Rockefeller  IV. 

Some  commenters  suggested  that  we 
hold  in  abeyance  any  decision  regarding 
the  procedural  schedule  pending  the 
outcome  of  the  hostile  takeover  bid 
launched  by  NSC.  Others  suggested  that 
the  Board  coordinate  dates  in  both  the 
present  proceeding  and  the  CSX/Conrail 
proceeding  (STB  Finance  Docket  No. 
33220),  and  issue  a  single  procedural 
schedule. 

We  find  no  reason  to  delay  issuance 
of  this  procedural  order,  which  only 
begins  a  procedural  schedule  when  a 
NSC/Conrail  application  is  filed.  We 
realize  circumstances  are  unusual  here, 
but  we  believe  that  it  would  not  be 
judicious  for  us  to  speculate  about 
whether  two  merger  applications  will  be 
filed,  and  we  continue  to  have  the 
power  to  revise  our  handling  of  this 
matter  as  necessitated  by  changes  in 
these  circumstances.  Applicants  in  this 
proceeding  already  have  filed  their 


construction  of  a  rail  line);  49  CFR  1002.2(f)(21)(i) 
(513,200  for  an  abandonmept  application,  except  an 
abandonment  application  Hied  by  CRC  under  the 
Northeast  Rail  Service  Act);  49CFR  1002.2(f)(21)(ii) 
(S2.200  for  an  abandonment  notice  of  exemption); 
49  CFR  10O2.2(0(2l)(iii)  ($3,800  for  an 
abandonment  petition  for  exemption);  49  CFR 
1002.2(0(22)  ($250  for  an  abandonment  application 
filed  by  CRC  under  the  Northeast  Rail  Service  Act); 
49  CFR  1002.2(f)(36)  ($11,300  for  an  application  for 
use  of  terminal  facilities):  49  CFR  1002.2(f)(4O)(iv) 
($750  for  a  trackage  rights  notice  of  exemption);  and 
49  CFR  1002.2(f](40)(vi)  ($5,600  for  a  trackage  rights 
petition  for  exemption).  The  Board  is  in  the  process 
of  revising  its  rules  and  the  way  user  fees  are 
applied  to  reflect  more  accurately  the  resources 
expended  on  related  filings  in  proceedings 
involving  major  transactions  filed  under  fee  items 
38  through  41.  We  plan  to  issue  interim  rules 
shortly  that  also  will  implement  a  new  three-tiered 
fee  structure  for  inconsistent  applications  that 
includes  a  determination  of  whether  the  transaction 
being  proposed  is  minor,  significant,  or  major.  In 
addition,  we  plan  to  clarify  what  a  responsive 
application  is  and  what  fees  should  be  assessed  for 
the  various  types  of  responsive  applications. 


notice  of  intent,  and  pursuant  to  49  CFR 
1180.4(b)  their  application  is 
anticipated  within  3  to  6  months.'  In 
the  interest  of  efficient  government,  we 
believe  that  we  should  establish  a 
procedural  schedule  in  a  timely  manner 
to  give  adequate  notice  to  all  interested 
persons  prior  to  the  anticipated  filing 
date  of  the  application.^ 

We  find  it  unnecessary  to  consolidate 
this  proceeding  with  STB  Finance 
Docket  No.  33220,  in  which  no 
application  has  yet  been  filed,  and  thus 
will  adopt  separate,  but  identical, 
procedural  schedules  for  these 
proceedings,  which  will  not  begin  in 
either  case  until  an  application  is  filed.^ 
Rather,  once  an  application  seeking 
approval  to  control  Conrail  has  been 
filed  and  the  procedural  schedule  in 
that  proceeding  has  begun,  we  will 
require  that  any  subsequent  application 
from  any  other  party  seeking  approval  to 
control  Conrail.  or  any  portion  of 
Conrail,  must  be  filed  as  an  inconsistent 
or  responsive  application  in  accordance 
with  the  procedural  schedule  then 
underway.  Thus,  we  will  in  effect  have 
a  single  proceeding  for  determining  the 
control  or  merger  of  Conrail. 

After  reviewing  all  of  the  comments 
we  received  on  the  proposed  procedural 
schedule,  we  have  determined,  as 
discussed  below,  that  a  365-day 
procedural  schedule  (which  is  110  days 
more  than  applicants  had  proposed) 
will  ensure  that  all  parties  are  accorded 
due  process  and  will  allow  us  ample 
time  to  consider  fully  all  of  the  issues 
in  this  proceeding.  Within  this 
procedural  schedule,  we  will  consider 
all  issues  affecting  the  public  interest, 
and  will  also  address  cumulative 


'We  note  that,  pursuant  to  49  CFR  1180.4(b)(3). 
"la]  prefiling  notice  may  be  amended  to  indicate  a 
change  in  the  anticipated  filing  date." 

■We  note  that,  at  a  shareholders'  meeting  on 
fanuary  17. 1997,  CSX  failed  to  obtain  Conrail 
shareholders'  approval  to  opt  out  of  Subchapter  25E 
of  the  Pennsylvania  Business  Corporation  Act.  See 
Pa.  Stat.  Ann.,  tit.  15,  §S  2541  through  2548  (West 
1995).  This  has  no  e%ct  onrour  decision  to  adopt 
a  procedural  schedule  in  this  proceeding  or  in  STB 
Finance  Docket  No.  33220.  as  the  procedural 
schedule  is  only  triggered  by  the  filing  of  a  formal 
merger  application.  Our  issuance  of  such  a  decision 
neither  requires  action  by  any  person  or  party  nor 
prejudices  any  person  or  party. 

We  also  note  that  CSX.  Conrail  and  NSC  have 
indicated  an  agreement  to  meet  to  discuss  matters 
pertaining  to  a  merger  involving  Conrail.  Given  the 
intent  of  CSX  and  Conrail  currently  on  the  record 
to  file  their  application  in  STB  Finance  Docket  No. 
33220  by  March  1.  the  Board  believes  that  it  must 
address  the  pending  petitions  to  set  a  procedural 
schedule  for  both  proceedings  at  this  time.  As  with 
any  action  that  the  Board  takes,  if  circumstances 
change  that  warrant  modification  of  a  Board 
decision,  the  Board  will  take  whatever  action  is 
appropriate. 

*'By  separate  decision  served  concurrently  in  STB 
Finance  Docket  No.  33220.  we  are  adopting  the 
same  procedural  schedule  for  the  CSX  proceeding. 
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impacts  and  crossover  effects  of  prior 
mergers  as  appropriate.  Further,  we  will 
consider  the  transaction  in  light  of  any 
settlement  agreements  that  the 
applicants  may  reach  with  any  parties, 
regardless  of  the  complexity  of  the 
agreements. 

We  have  carefully  considered  the 
parties'  concerns  regarding  the  amoimt 
of  time  necessary  to  prepare  their  cases, 
and  have  crafted  the  attached 
procedural  schedule  with  fairness  to  all 
parties  in  mind.  Accordingly,  we  have 
adjusted  the  proposed  procedural 
schedule  to  give  more  time  for  the 
submission  of  flings.  We  also  beUeve 
that  we  have  established  a  schedule  that 
will  provide  adequate  time  for  the 
processing  of  any  inconsistent 
applications  that  may  be  Bled  in  this 
proceeding. 

Environmental  Reporting 

Applicants  filed  comments  requesting 
that  we  modify  the  requirement  that 
applicants  file  an  environmental  report 
(ER)  on  F  'o-  30  days  and  instead 
require  that  only  a  preliminary 
environmental  report  (PER)  be  filed  on 
F-  30  days,  and  a  full  ER  when  the 
application  is  filed.  We  will  grant 
applicants'  request.  We  note,  however, 
that,  while  applicants'  two-step 
procedure  would  provide  early  notice  of 
specific  locations  that  will  be  the 
subject  of  the  detailed  analysis  of 
localized  environmental  effects,  the  PER 
would  not  be  sufficient  to^  allow  the 
Board's  Section  of  Environmental 
Analysis  (SEA)  to  commence  an 
adequate  review  process  during  the  30 
days  prior  to  the  filing  of  the 
application.  Accordingly,  SEA  will 
require  additional  time  to  complete  its 
environment  review  as  a  result  of  the 
delayed  filing  of  applicants'  ER  We 
have  considered  tliis  delay  in  adopting 
the  extended  procedural  schedule. 

In  order  for  us  to  fulfill  our 
responsibilities  under  the  National 
Environmental  Policy  Act  and  other 
environmental  laws,  inconsistent 
applications  and  responsive 
applications  must  contain  certain 
environmental  information.  As  we  have  - 
stated  in  past  merger  proceedings, 
anyone  intending  to  file  an  inconsistent 
or  a  responsive  application  involving 
significant  operational  changes  or  an 
action  such  as  a  rail  line  abandonment 
or  construction  under  49  CFR 
1105.6(b)(4)  of  our  environmental  rules 
must  include,  with  its  application,  a 
preliminary  draft  environmental 
assessment  (PDEA)  or  a  preliminary 
draft  environmental  impact  statement 


■°  F  is  the  date  of  filing  of  the  priinaiy 
application. 


(PDEIS),  as  determined  by  SEA. 
Generally,  these  types  of  actions  require 
an  environmental  report  under  49  CFR 
1105.6(b)(4)  that  would  form  the  basis  of 
a  subsequent  environmental  assessment 
(or  environmental  impact  statement,  if 
warranted).  Here,  because  of  the  time 
frames  that  we  are  adopting,  a  PDEA  or 
PDEIS  is  necessary  at  the  time  that  an 
inconsistent  or  responsive  application  is 
filed.  We,  however,  will  not  require  an 
inconsistent  or  responsive  applicant  to 
file  an  ER  in  advance  of  the  fiUng  of  the 
inconsistent  or  responsive  application. 

Although  the  intormation  would  be 
presented  in  a  somewhat  different 
format,  the  PDEA  or  PDEIS  should 
address  essentially  the  same 
environmental  issues  that  would  have 
been  covered  by  an  ER.  The  PDEA  or 
PDEIS.  like  the  ER,  should  be  based  on 
consultations  with  SEA  and  the  various 
agencies  set  forth  at  49  CFR  1105.7(b). 
In  order  to  ensure  timely,  consistent, 
and  appropriate  environmental 
documentation,  inconsistent  emd 
responsive  applicants  shall  consult  with 
SEA  as  early  as  possible.  If  a  PDEA  or 
PDEIS  is  not  submitted  or  is 
insufficient,  we  will  not  process  the 
inconsistent  or  responsive  application. 

If  an  inconsistent  or  responsive 
application  does  not  involve  significant 
operational  changes  or  an  action  such  as 
an  abandonment  or  construction,  it 
generally  is  exempt  from  environmental 
review.  The  applicant  must  certify, 
however,  that  the  proposal  meets  the 
exemption  criteria  under  49  CFR 
1105.6(c)(2).  Again,  anyone  intending  to 
file  an  inconsistent  application  or 
responsive  application  shall  consult 
with  SEA  as  early  as  possible  regarding 
the  appropriate  environmental 
docimientation.  Due  to  the  uncertainties 
associated  with  this  proposed 
transaction,  we  reserve  the  right  to 
adjust  the  environmental  review 
process,  as  appropriate. 

Notice  of  Intent  To  Participate 

All  documents  received  by  the  Board 
concerning  this  proceeding  will  become 
part  of  the  record  and  will  be  placed  in 
the  public  docket  for  inspection  and 
copying.  Only  those  documents 
considered  formal  filings  (i.e.,  those 
meeting  the  filing  specifications 
discussed  above  in  the  ADDRESSES 
section)  will  be  downloaded  to  the  so- 
called  pleading  list.  Moreover,  persons 
who  submit  documents  that  are  not 
considered  formal  filings  will  not  be 
placed  on  the  service  list  in  this 
proceeding. 

We  will  compile  and  issue  an  official 
service  list  at  an  early  stage  of  this 
proceeding  to  help  facilitate  the 
participation  of  persons  who  will  be 


actively  participating  as  "parties  of 
record"  (POR).  We  are  requiring  these 
persons  to  notify  the  Board,  in  writing, 
within  45  days  after  the  primary 
application  is  filed,  of  their  intent  to 
participate  actively  in  this  proceeding. 
In  order  to  be  designated  a  POR.  a 
person  must  submit  an  original  plus  25 
copies  of  the  notice,  along  with  a 
certificate  of  service  to  the  Secretary  of 
the  Board,  indicating  that  the  notice  has 
been  properly  served  on  applicants' 
representatives  and  Judge  Leventhal.'* 
Every  future  filing  must  have  its  own 
certificate  of  service  indicating  that  all 
PORs  on  the  service  list  and  Judge 
Leventhal  have  been  served  v«th  a  copy 
of  the  filing.  Members  of  the  United 
States  Congress  will  be  designated  as 
MOC  and  Governors  will  be  designated 
as  GOV  on  the  service  list.  They  are  not 
parties  of  record  and  need  not  be  served 
with  copies  of  filings,  unless  designated 
as  a  POR. 

We  will  continue  to  follow  the 
practice  established  in  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company,  and  Missouri  Pacific  Railroad 
Company — Control  and  Merger — 
Southern  Pacific  Rail  Corporation, 
Southern  Pacific  Transportation 
Company,  St.  Louis  Southwestern 
Railway  Company,  SPCSL  Corp.,  and 
The  Denver  and  Rio  Grande  Western 
Railroad  Company,  Finance  Docket  No. 
32760  iUP/SP).  See  UP/SP,  Decision  No. 
15  (STB  served  Feb.  16,  1996),  at  2-3. 
Copies  of  decisions,  orders,  and  notices 
will  be  served  only  on  those  persons 
who  are  designated  as  POR  or  MOC  or 
GOV  on  the  official  service  list.  All 
other  interested  pwrsons  are  encouraged 
to  make  advance  arrangements  with  the 
Board's  copy  contractor,  DC  News  & 
Data,  Inc.  (DC  News),  to  receive  copies 
of  Board  decisions,  orders,  and  notices 
served  in  this  proceeding.  DC  News  will 
handle  the  collection  of  charges  and  the 
mailing  and/or  faxing  of  decisions  to 
persons  who  request  this  service.  The 
telephone  number  for  DC  News  is:  (202) 
289-4357. 

Conunents,  Protests,  Requests  for 
Conditions,  and  Other  (^position 
Evidence  and  Argument 

Most  commenters  expressed  a  need 
for  more  time  to  prepare  protests, 
requests  for  conditions,  and  other 
opposition  evidence  and  argument,  and 
ask  that  these  submissions  be  due  on 
F-f  120  days  or  later,  instead  of  due  on 
F+75  days.  In  their  response  to  those 
comments,  applicants  support  giving 


■ '  The  Office  of  the  Secretary  tvill  compile  the 
official  service  list  for  this  proceeding  after  service 
of  this  decision  adopting  a  procedural  schedule. 
Persons  named  on  the  earlier  service  list  will  not 
automatically  be  placed  on  the  official  service  list. 
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persons  at  least  120  days  to  make  such 
submissions. 

We  will  extend  the  time  for  hling 
comments,  protests,  requests  for 
conditions,  and  other  opposition 
evidence  and  argument  to  F-f  120  days  as 
requested  by  apphcants  and  most  of  the 
commenters.  All  inconsistent  and 
responsive  applications,  and  comments, 
including  comments  from  the  United 
States  Department  of  Justice  (DOJ)  and 
the  United  States  Department  of 
Transportation  (DOT),  are  also  due  on 
F+120  days.  Every  party  intending  to 
Ble  an  inconsistent  or  responsive 
application  must  contact  the  OfTice  of 
the  Secretary  at  (202)  927-5686  or  927- 
8910  to  reserve  an  STB  Finance  Docket 
No.  33286  Sub-number  to  use  in  filing 
the  description  of  anticipated 
inconsistent  or  responsive  application 
due  on  F-t-60  days.  [After  the  Board 
relocates  to  its  new  oflices,  the  new 
number  will  be  (202)  565-1681.] 

Responses  and  Rebuttals 

Applicants  support  a  schedule  .that 
would  permit  them  to  file  at  F  +  150 
days  a  single  pleading  (Consolidated 
Filing)  containing  responses  to 
comments,  protests,  and  requested 
conditions  filed  by  all  participating 
parties  (including  all  government 
parties)  and  their  rebuttal  in  support  of 
the  primary  application,  as  well  as  their 
responses  to  inconsistent  or  responsive 
applications.  Our  schedule  will  provide 
for  applicants'  filing  a  Consolidated 
Filing  containing  responses  to 
comments,  protests,  and  requested 
conditions  filed  by  all  participating 
parties  (including  all  government 
parties)  and  their  rebuttal  in  support  of 
the  primary  application,  as  well  as  their 
responses  to  inconsistent  or  responsive 
applications.  A  Consolidated  Filing  by 
applicants  would  result  in  a  more 
orderly  record  and  would  allow  them  to 
address  the  issues  coherently  in  one 
submission,  without  needless 
fragmentation  or  repetition.  '^ 

Niunerous  commenters  (including 
DOT),  however,  have  urged  that  we 
allow  them  additional  time  to  digest  and 
respond  to  comments,  protests, 
requested  conditions,  and,  in  particular, 
any  inconsistent  and  responsive 
applications.  Given  the  complexity  and 


■I  As  in  prior  merger  proceedings,  we  think  it 
appropriate  to  tighten  the  deadlirkes  provided  by  49 
1>K  lllS.l(c).  Accordingly,  the  provisions  of  the 
second  sentence  of  49  CFR  1 1 1 S.  1  (c)  to  the  contrary 
nonvithstanding.  an  appeal  to  a  decision  issued  by 
Judge  Leventhal  must  be  filed  within  3  working 
days  of  the  date  of  his  decision,  and  any  response 
to  any  such  appeal  must  be  filed  within  3  working 
days  thereafter.  Likewise,  any  reply  to  any 
procedural  motion  filed  with  the  Board  itself  in  the 
first  instance  must  also  be  filed  within  3  working 
days  of  the  date  the  motion  is  filed. 


magnitude  of  issues  that  potentially  may 
arise  in  an  inconsistent  or  responsive 
application,  we  will  add  time  in  the 
schedule  for  responses  to  these  filings. 
Responses  to  inconsistent  and 
responsive  applications,  comments, 
protests,  requested  conditions,  and 
opposition  evidence  and  argument,  as 
well  as  rebuttal  in  support  of  the 
primary  application,  will  be  due  on  F  + 
180  days.  We  note  that,  because 
inconsistent  and  responsive  applicants 
must  submit  descriptions  of  their 
intended  applications  on  F  +  60  days, 
parties  will  have  in  effect  120  days  to 
prepare  their  responses  due  on  F  4- 180 
days  to  any  inconsistent  and  responsive 
applications.  This  schedule  will  allow 
adequate  time  for  the  processing  of 
inconsistent  and  responsive 
applications  filed  in  this  proceeding, 
and  we  do  not  anticipate  that  further 
extensions  to  this  schedule  will  be 
necessary. 

We  will  not  allow  parties  filing 
comments,  protests,  and  requests  for 
conditions  to  file  rebuttal  in  support  of 
those  pleadings.  Parties  filing 
inconsistent  and/or  responsive 
applications  have  a  right  to  file  rebuttal 
evidence,  while  parties  simply 
commenting,  protesting,  or  requesting 
conditions  do  not.  UP/SP,  Decision  No. 
6  (ICC  served  Oct.  19, 1995,  at  7-8,  60 
FR  54384  (Oct.  23, 1995));  Burlington 
Northern  Inc.  and  Burlington  Northern 
Railroad  Company — Control  and 
Merger — Santa  Fe  Pacific  Corporation 
and  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company,  Finance  Docket  No. 
32549,  Decision  No.  16  (ICC  served  Apr. 
20, 1995),  at  11,  Rebuttal  in  support  of 
inconsistent  and  responsive 
applications  will  be  due  on  F  4-  220 
days,  which  will  allow  inconsistent  and 
responsive  applicants  40  days  instead  of 
15  days  to  prepare  their  rebuttals. 

Other  Dates 

We  also  will  expand  the  schedule  to 
allow  parties  5  additional  days  to 
prepare  briefs  (not  to  exceed  50  pages), 
which  will  be  due  on  F  4-  260  days,  as 
well  as  5  additional  days  to  prepare  for 
oral  argument  (close  of  record),  which  is 
scheduled  on  F  4-  300  days.  As  for  the 
remainder  of  the  schedule,  we  will 
adopt  the  timetable  as  had  been 
proposed.  The  voting  conference  (at 
Boaird's  discretion)  is  scheduled  on  F  4- 
305  days;  and  the  date  of  service  of  the 
final  decision  is  scheduled  on  F  4-  365 
days. 

In  summary,  the  procedural  schedule 
we  adopt  here  consisting  of  a  365-day 
time  period  both  is  fair  to  all  of  the 
parties  and  allows  us  sufficient  time  to 
resolve  the  unique  issues  that  we 
anticipate  will  arise  in  connection  with 


any  merger  proposal  involving  Conrail. 
Oiir  schedule  is  consistent  with  the 
thrust  and  weight  of  the  comments  and 
accommodates  the  processing  of  major 
inconsistent  or  responsive  applications. 

Discovery 

In  accordance  with  our  decision  in 
Expedited  Procedures  For  Processing 
Rail  Rate  Reasonableness,  Exemption 
and  Revocation  Proceedings,  STB  Ex 
Parte  No.  527  (STB  served  Oct.  1, 1996, 
61  FR  52710  (Oct.  8, 1996)),  parties 
should  not  file  any  discovery  requests  or 
materials  with  the  Board  unless  they  are 
attached  as  part  of  an  evidentiary 
submission,  or  motions  to  compel  or 
responses  thereto.  The  Secretary's  Office 
will  otherwise  reject  them. 

If  parties  wish  to  engage  in  discovery 
or  establish  discovery  guidelines,  they 
are  directed  to  consult  with 
Administrative  Law  Judge  Leventhal. 
Judge  Leventhal  is  authorized  to 
convene  a  discovery  conference,  if 
necessary  and  as  appropriate,  in 
Washington,  DC,  and  to  establish  such 
discovery  guidelines,  if  any,  as  he 
deems  appropriate.  However,  Judge 
Leventhal  is  not  authorized  to  make 
adjustments  to,  or  to  modify,  the  dates 
in  the  procedural  schedule.  We  believe 
the  schedule  as  adopted  allows 
sufficient  time  for  meaningful 
discovery.  Any  interlocutory  appeal  to  a 
decision  issued  by  Judge  Leventhal  will 
be  governed  by  the  stringent  standard  of 
49  CFR  1115.1(c):  "Such  appeals  are  not 
favored;  they  will  be  granted  only  in 
exceptional  circiunstances  to  correct  a 
clear  error  of  judgment  or  to  prevent 
manifest  injustice."  See  Union  Pacific 
Corporation,  Union  Pacific  Railroad 
Company  and  ^4issouri  Pacific  Railroad 
Company — Control — Chicago  and  North 
Western  Transportation  Company  and 
Chicago  and  North  Western  Railway 
Company,  Finance  Docket  No.  32133, 
Decision  No.  17  (ICC  served  July  11, 
1994),  at  9  (applying  the  "stringent 
standard"  of  49  CFR  1115.1(c)  to  an 
appeal  of  an  interlocutory  decision 
issued  by  the  ICC's  former  Chief 
Administrative  Law  Judge  Paul  S. 
Cross). 

Merger-Related  Abandomnenls 

The  procedural  schedule  applicable  to 
merger-related  abandonments  will  be  as 
follows:  (1)  all  merger-related 
abandonment  proposals  (which  may  be 
filed  as  applications,  petitions,  and/or 
notices)  are  to  be  filed,  with  any  and  all 
supporting  dociunentation, 
simultaneously  with  the  primary  -^ 
application;  and  (2)  if  the  primary 
application  is  complete,  we  shall 
publish  in  the  Federal  Register,  by  day 
F  4-  30,  notice  of  the  acceptance  of  the 
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primary  application  as  well  as  notice  of 
any  mei>ger-related  abandonment 
proposal.  Thereafter,  with  respect  to 
each  merger-related  abandonment 
proposal:  (3)  interested  parties  must  Hie 
notifications  of  intent  to  participate  in 
the  specific  abandonment  proceedings 
by  day  F  +  45;  (4)  interested  parties 
must  file  opposition  submissions, 
requests  for  public  use  conditions,  and/ 
or  Trails  Act  requests  by  day  F  +  120; 
(5)  applicants  may  file  rebuttal  in 
support  of  their  abandonment 
proposals,  and/or  responses  to  any 
requests  for  public  use  conditions  and 


Trails  Act  requests,  by  day  F  +  180;  (6) 
as  with  the^primary  application  and  all 
related  matters,  briefs  shall  be  due  by 
day  F  +  260,  oral  argument  will  be  held 
on  day  F  +  300,  and  a  voting  conference 
will  be  held,  at  the  Board's  discretion, 
on  day  F  +  305;  and  [7]  if,  in  the  final 
decision  served  on  day  F  +  365,  we 
approve  the  primary  application,  we 
also  will  address,  in  that  final  decision, 
each  of  the  abandonment  proposals,  and 
all  matters  (including  requests  for 
public  use  conditions  and  Trails  Act 
requests)  relative  thereto;  and  if  we 
either  approve  or  exempt  any  of  the 

Final  Procedural  Schedule 


abandonment  proposals,  we  shall 
require  interested  parties  to  file,  no  later 
than  10  days  after  the  date  of  service  of 
the  final  decision,  ofi^ers  of  financial 
assistance  with  respect  to  any  approved 
or  exempted  abandonments. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  30, 1997. 

By  the  Board,  Cfaairman  Morgan  and  Vice 
Ciiainnan  Owen. 

Vernon  A.  Williams, 

Secretary. 


F-30 

F 

F+30. 

F+45. 
F+60. 

F+120 

F+150 
F+180 

F+220 
F+260 
F+300 
F+305 
F+365 


Preliminary  EnvironrDental  Report,  including  supporting  documents,  due. 

Primary  application  &  related  applications  filed.  [Environmental  Report,  including  all  supporting  documents.  due.J 

Federal  Register  publication  of:  notice  of  acceptance  of  primary  application  and  related  applications,  petitions  and  no- 
tices; and  notice  of  any  merger-related  atandonment  applications,  petitions,  and  notices  of  exemption. 

Notification  of  Intent  to  participate  in  proceeding  due. 

Description  of  anticipated  inconsistent  and  responsive  applications  due;  petitions  for  waiver  or  cJarification  due  witti  re- 
spect to  such  applications. 

Inconsistent  and  responsive  applications  due.  All  comments,  protests,  requests  for  condrtions,  and  any  other  opposition 
evidence  and  argument  due.  Comments  by  U.S.  Department  of  Justice  and  U.S.  Department  of  Transportation  due. 
With  respect  to  all  merger-related  abandonments:  opposition  submissions,  requests  for  public  use  conditions,  and 
Trails  Act  requests  due. 

Notice  of  acceptance  (if  required)  of  inconsistent  and  responsive  applications  published  in  the  Federal  Raglstw. 

Response  to  inconsistent  and  responsive  applications  due.  Response  to  comments,  protests,  requested  conditions,  and 
other  opposition  argunwnts  and  evidence  due.  Retxjttal  in  support  of  primary  application  and  related  applications  due. 
With  respect  to  alt  mergerTrelated  abandonments:  rebuttal  due;  and  responses  to  requests  for  putilic  use  and  Trails 
Act  conditions  due. 

Retxjtt£kl  in  support  of  inconsistent  and  responsive  applications  due. 

Briefs  due,  all  parties  (not  to  exceed  50  pages). 

Oral  argument  (close  of  record). 

Voting  conference  (at  Board's  discretion). 

Date  of  sen/ice  of  final  decision.  With  respect  to  any  approved  or  exempted  abandonments:  offers  of  financial  assist- 
ance nrujst  be  filed  no  later  than  10  days  after  the  date  of  sennce  of  the  final  decision. 


Notes:  Immediately  upon  each  evidentiary  filing,  the  fifing  party  will  place  all  documents  relevant  to  the  filing  (other  than  documents  that  are 
pnvileged  or  othenwise  protected  from  discovery)  in  a  depository  open  to  all  parties,  and  will  make  its  witnesses  available  for  discovery  deposi- 
bons.  Access  to  documents  subject  to  protective  order  will  be  appropriately  restncted.  Parties  seeiong  discovery  depositions  may  proceed  by 
agreement.  Discovery  on  responsive  and  inconsistent  applications  will  begin  immediately  upon  their  filing.  The  Administrative  Law  Judge  as- 
signed to  this  proceeding  will  have  the  authority  initially  to  resolve  any  discovery  disputes. 


[PR  Doc.  97-2858  Filed  2-4-97;  8:45  am] 

BILLING  CODE  4t1S-00-P 


[STB  Finance  Docket  No.  33348] 

Sault  Ste.  Marie  Bridge  Company- 
Trackage  Rights  Exemption- 
Wisconsin  Central  Ltd. 

Wisconsin  CenU^l  Ltd.  (WCL)  has 
agreed  to  grant  non-exclusive  Overhead 
trackage  rights  to  Sault  Ste.  Marie 
Bridge  Company  (SSMB)  over  WCL's 
line  of  railroad  between  milepost  310.7 
at  Hermansville,  MI,  and  milepost  342.7 
at  Gladstone,  MI,  a  distance  of 
approximately  32.0. 

The  transaction  is  scheduled  to  be 
consummated  on  January  29, 1997,  or 
upon  SSMB's  consummation  of  the 
transaction  in  STB  Finance  Docket  No. 
33290,  Sault  St.  Marie  Bridge 
Company— Acquisition  and  Operation 


Exemption — Lines  of  Union  Pacific 
Railroad  Company,  whichever  is  later.' 

WCL  has  concurrently  filed  a  Notice 
of  Exemption  in  STH  Finance  Docket 
No.  33349,  Wisconsin  Central  Ltd.— 
Trackage  Rights  Exemption— Sault  Ste. 
Marie  Bridge  Company.  In  conjunction 
with  that  filing,  the  proposed  trackage 
rights  will  allow  SSMB  and  WCL  to 
jointly  utilize  their  parallel  lines 
between  Hermansville,  MI,  and  Larch/ 
Gladstone,  MI,  for  the  purpose  of 
improving  the  flexibility  and  efficiency 
of  operations  in  that  corridor. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 


'  The  exemption  in  STB  Finance  Docket  No. 
33290  became  effective  on  January  20.  1997.  SSMB 
agreed  to  re&ain  from  consummating  the 
acquisition  until  January  24, 1997.  A  petition  to 
stay  the  effective  date,  that  had  been  Tiled  on 
January  6. 1997,  was  denied  by  a  decision  served 
on  January  24, 1997. 


conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7].  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33348,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Thomas  J.  Litwiler,  Esq.,  Oppenheimer 
Wolff  &  Donnelly,  Two  Prudential 
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Plaza.  45th  Floor,  180  North  Stetson 
Avenue,  Chicago,  IL  60601. 

Decided:  January  29, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary: 
|FR  Doc.  97-2855  Filed  2-4-97;  8:45  am) 

BNJJNQ  COM  4t1S-00-P 

[STB  Finance  Docket  No.  33349] 

Wisconsin  Central  Ltd.— Trackage 
Rights  Exemption — Sault  Sta.  Marie 
Bridge  Company 

Sault  Ste.  Marie  Bridge  Company 
(SSMB)  has  agreed  to  grant  Wisconsin 
Central  Ltd.  (WCL)  non-exclusive 
overhead  trackage  rights  over  SSMB's 
line  of  railroad  between  milepost  118.0 
at  Larch,  MI,  and  milepost  176.9  at 
Negaunee,  MI,  a  distance  of 
approximately  58.9  miles,  and  non- 
exclusive overhead  and  local  trackage 
rights  between  milepost  4.1  at 
Hermansville,  MI,  and  milepost  118.0  at 
Larch,  MI,  a  distance  of  approximately 
25.0  miles.  The  total  distance  of 
trackage  rights  to  be  acquired  is 
approximately  83.9  miles. 

The  transaction  is  scheduled  to  be 
consummated  on  January  29,  1997,  or 
upon  SSMB's  consummation  of  the 
transaction  in  STB  Finance  Docket  No. 
33290,  Sault  St.  Marie  Bridge 
Company — Acquisition  and  Operation 
Exemption — Lines  of  Union  Pacific 
Railroad  Company,  whichever  is  later.' 


The  purpose  of  the  trackage  rights  is 
to  connect  WCL's  existing  lines  at 
Hermansville,  Larch,  and  Negaunee,  MI. 
The  trackage  rig[its  between  Larch  and 
Negaunee  will  improve  transit  times 
and  the  quality  of  WCL  service  for 
shippers  in  Michigan's  Upper 
Peninsula.  SSMB  has  concurrently  filed 
a  Notice  of  Exemption  in  STB  Finance 
Docket  No.  33348,  Sault  Ste.  Marie 
Bridge  Company— Trackage  Rights 
Exemption — Wisconsin  Central  Ltd.  In 
conjunction  with  that  filing,  the 
proposed  trackage  rights  between 
Hermansville,  MI,  and  Larch,  MI,  will 
allow  WCL  and  SSMB  to  jointly  utilize 
their  parallel  lines  to  improve  the 
flexibility  and  efficiency  of  operations 
in  that  corridor. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  he  protected  by  the 
conditions  .  nposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  LC.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33349,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 


■  The  exemption  in  STB  Finance  Docket  No. 
33290,  which  covers  the  transaction  by  which 
SSMB  would  acquire  the  lines  over  which  it  is 
granting  trackage  rights  to  WCL  in  the  present 
transaction,  became  effective  on  January  20,  1997. 


SSMB  agreed  to  refrain  from  consummating  the 
acquisition  until  January  24, 1997.  A  petition  to 
stay  the  effective  date,  that  had  been  filed  on 
January  6,  1997,  was  denied  by  decision  served  on 
January  24, 1997. 


of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Thomas  J.  Litwiler,  Esq.,  Oppenheimer 
Wolff  &  Donnelly,  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue,  Chicago,  IL  60601. 

Decided:  January  29, 1997, 

By  the  Board,  David  M.  Konschnik, 

Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-2856  Filed  2-4-97;  8:45  ami 

BiLUNO  COOE  4915-00-P 


SURFACE  TRANSPORTATION  BOARD 

[STB  Docket  No.  AB-290  (Sub-No.  188X)] 

Norfolk  Southern  Railway  Company — 
Abandonment  Exemption — Between 
Edgefield  and  Escambia  Junction,  SC 

Notice  to  the  Parties 

A  notice  in  the  above  proceeding, 
served  and  published  in  the  Federal 
Register  (62  FR  3941)  on  January  27. 
1997,  inadvertently  referred  to  the 
applicant  as  Norfolk  and  Western 
Railway  Company  (NW)  in  the  title  and 
in  the  text  of  the  notice.  Please  correct 
your  copies  by  substituting  Norfolk 
Southern  Railway  Company  (NS)  as  the 
applicant.  Because  this  is  a  ministerial 
error,  the  procedural  schedule  dates  set 
forth  in  the  served  notice  will  remain 
the  same. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  97-2859  Filed  2-4-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  ttie  issue. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Request  for  Proposals  (RFP):  Fund  for 
Rural  America  Program 

Correction 

In  notice  document  97-2273, 
beginning  on  page  4382,  in  the  issue  of 


January  29, 1997,  make  the  following 
corrections: 

1.  On  page  4385,  in  the  first  column, 
in  C.  Focus  of  the  Pmgram,  in  the  first 
paragraph,  in  the  second  line,  "Care" 
should  read  "Core". 

2.  On  the  same  page,  in  the  same 
column,  in  1.  The  Fund  Core  Initiative, 
in  the  last  line  of  the  second  paragraph, 
"703(c)(2)(A))"  should  read 
"793(c)(2)(A))" 

3.  On  the  same  page,  in  the  second 
column,  in  (2)  Environomental 
stewardship,  in  the  second  paragraph,  in 
the  fourth  line,  "Adoptive"  should  read 
"Adaptive". 

4.  On  the  same  page,  in  the  fifth 
example  in  (2)  Environmental 
stewardship,  in  the  third  column,  in  the 
first  Une,  "to  line"  should  read  "to 
Unk". 


5.  On  page  4388,  in  E.  Funding 
Mechanisms,  in  the  first  paragraph,  in 
the  third  line  "REFP"  should  read 
"RFP". 

BHJJNQ  COOe  1SOS41-0 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

Export  Trade  Certificate  of  Review 

Correction 

In  notice  document  97-1574, 
appearing  on  page  3497,  in  the  issue  of 
Thursday,  January  23, 1997,  make  the 
following  correction: 

In  the  second  column,  the  date  above 
the  signature  line  should  read  January 
16,  1997. 

BN.UNG  COOe  1$0»41-0 
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Presidential  Documents 
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The  United  States  Government  Manual 
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Electronic  and  on-line  services  (voice) 
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lists  parts  and  sections  affected  by  documents  published  since 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
serivces  (CHAMPUS): 
Unproven  drugs,  devices, 
arxj  medical  treatments 
and  procedures; 
recognition  as  nationally 
accepted  medical  practice 
process;  exclusion 
clarification;  published 
1-6-97 
Medical  quality  assurance 
(QA)  records,  confidentiaiity; 
and  order  of  succession  of 
officers  to  act  as  Secretary 
of  Defense:  CFR  parts 
removed;  published  2-5-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  anti  raw 
agricultural  comnwdtties: 
Glufosinate  ammonium; 
published  2-5-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
New  drug  applications- 
Ivermectin  chewables; 
published  2-5-97 

fslattrexone  hydrochloride 
injection;  published 
2-5-97 

Tetracycline  hydrochloride 
soluble  powder; 
published  2-5-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Canelo  Hills  ladies'-tresses, 
etc.  (three  wetland 
species  in  souttwm 
Arizona  and  northern 
Sonora,  Mexico): 
published  1-6-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Organization  and 
operations — 

Membership  fields 
restructurir>g, 
permission;  interpretive 


ruling  and  policy 
statement;  put>lished 
2-5-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Pollution: 
Facilities  transfering  oil  or 
hazardous  materials  in 
bulk- 
Correction;  published 
1-24-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Occupant  crash  protection- 
Smart  air  bags,  vehicles 
without;  warning  labels, 
manual  cutoff  switches, 
etc.;  reduction  of 
dangerous  impacts  on 
children;  published 
1-6-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servica 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  2- 
10-97;  published  1-9-97 

AGRICULTURE 
DEPARTMENT 
Fedeial  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Forage  seeding;  comments 
due  by  2-14-97;  published 
1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 
Timber  sale  contracts; 
cancellation;  comments 
due  by  2-13-97;  published 
12-30-96 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  alk)tments,  and 
production  adjustments: 
Tobacco;  comments  due  t>y 

2-12-97;  published 

1-27-97 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Nutritkxi  lat>eling  and 
reference  daily  intakes  for 


vitamin  K,  selenium, 
manganese,  chromium, 
molybdenum  and  cfiloride; 
comments  due  by  2-11-97; 
published  12-13-96 

AGRICULTURE 
DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  2-12-97;  published 
12-27-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  lk;ensing: 
Commerce  control  Hst- 
Encryption  items 
transferred  from  U.S. 
Munitions  List  to  ttie 
Commerce  Control  List; 
comments  due  by  2-13- 
97;  published  12-30-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/atk>n  arxl 
management 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Scalksp  fishery  vessel 

entry;  temporary 

moratorium;  comments 

due  by  2-10-97; 

published  12-26-96 
Magnuson  Act  provisions; 
comments  due  by  2-12- 
97;  published  1-9-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  substances: 
Baby  cribs;  requirements  lor 
full-size  and  norvfull-size; 
comments  due  by  2-14- 
97;  published  12-16-96 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
InctvkJual  compensatnn; 
comments  due  by  2-11- 
97;  published  12-13-96 
Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  and 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 

ENERGY  DEPARTMENT 

Nuclear  waste  repositories; 
general  guidelines  for  site 
recommendation;  comments 
due  by  2-14-97;  published 
12-16-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
consen/ation  program: 
Room  air  cor)ditk>ner  energy 
conservatkxi  standards; 


comments  due  by  2-13- 
97;  published  1-29-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Polymer  and  resin 
production  facilities 
(Groups  I  and  IV); 
comments  due  by  2-13- 
97;  published  1-14-97 
Air  programs;  State  authority 
delegations: 

Oregon;  comments  due  by 
2-14-67;  published 
1-15-97 
Clean  Air  Act 
Continuous  emission 
monitorirtg  program; 
excess  emissions;  appeal 
procedures;  comments 
due  by  2-10-97;  published 
2-5-97 
Water  pollution  control: 
National  pollutant  discharge 
'elimination  system- 
Permitting  procedures; 
comments  due  by  2-10- 
97;  published  12-11-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Cellular  and  general 
wireless  communications 
servces;  geographic 
partitioning  arxl  spectrum 
disaggregation;  market 
entry  tamers  elimination; 
comments  due  by  2-10- 
97;  published  1-6-97 
Radio  arxJ  television 
broadcasting: 

Personal  attack  arxl  political 
editorial  rules;  comments 
due  by  2-10-97;  published 
12-27-96 
Radio  services,  special: 
Expenmental  radio  sennce 
rules;  revision;  comments 
due  by  2-10-97;  published 
12-30-96 
Radio  statk>ns;  table  of 
assignments: 

Georgia;  comments  due  by 
2-10-97;  published 
12-24-96 
Wyoming;  comments  due  by 
2-10-97;  published 
12-24-96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulatkxi 
(FAR): 

-Contract  administration  and 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
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Adjuvants,  production  iuds, 
and  sanitizers- 
2.2'-ettiytkJenet)is  (4,6^1»- 
tert-butylphenyl) 
flmrophosphonite; 
comments  due  by  2-14- 
97;  published  1-15-97 
Medical  devices: 
Neurological  devices- 
Cranial  electrotherapy 
stimulators;  pfemarket 
approval  requirement; 
comments  due  by  2-12- 
97;  published  1-28-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  reform: 
Home  investment 
partnership  program; 
streamlining;  comments 
due  by  2-10-97;  published 
12-11-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened! 
species: 

Jaguar  (panthera  orwa); 
comments  due  by  2-14- 
97;  published  1-31-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abarxJoned  mine  larxj 
reclamation  plan 
submissions: 

Arkansas;  comments  due  by 
2-14-97;  published 
1-30-97 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contract  administration  and 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Regulatory,  health,  and 
radiatkm  safety  licensing 
practrces;  clarification; 
comments  due  by  2-12- 
97;  published  11-14-96 
Rulemaking  petitions: 
Nuclear  Energy  Institute; 
comments  due  by  2-10- 
97;  published  11-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment: 
Excepted  service- 
Summer  emptoyment; 
comments  due  by  2-12- 
97;  published  1-13-97 
POSTAL  SERVICE 
Intemattonal  Mail  Manual: 
Gtobal  package  link  (GPL) 
sen/ice  to  Canada; 
comments  due  t)y  2-12- 
97;  published  1-13-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Investment  Advisers  Act  of 
1940: 


Investment  advisers 
between  Commission  and 
states;  reallocation  of 
responsibilities;  comments 
due  by  2-10-97;  published 
12-27-96 

Investment  Companies: 
IMational  Securities  Markets 
Improvement  Act  of  1996; 
private  investment 
companies;  comments 
due  by  2-10-97;  published 
12-26-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

^iHMorthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  2-14-97;  published 
11-26-96 

Bell  Helicopter  Textron,  Inc.; 
comments  due  by  2-10- 
97;  published  12-12-96 

Burkhart  Grob.  Lufl-und 
Raumfahrt;  comments  due 
by  2-12-97;  published  12- 
10-96 

Glasflugel;  comments  due 
by  2-12-97;  published  12- 
10-96 

Class  E  airspace;  comments 
due  by  2-10-97;  published 
1-2-97 

Rulemaking  petitions; 
summary  and  dispositton; 
comments  due  by  2-10-97; 
published  12-11-96 


TRANSPORTATION 
DEPARTMENT 

Maritime  Administration 

Cargo  preference-U.S.  flag 
wessels: 

Exclusive  caniage  of  export 
cargo- 
Available  U.S.  flag 
commercial  vessels; 
comments  due  by  2-10- 
97;  published  12-24-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Omg  and  ateohol  testing: 

Reporting  drug  and  ateohol 
testing  results  by 
computer  disk;  comments 
due  by  2-10-97;  published 
12-12-96 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 

Accuracy-related  penalties; 
reasonat)le  basis 
definition;  comments  due 
by  2-10-97;  published  11- 
12-96 

Computer  programs 
transactions;  classification; 
comments  due  by  2-11- 
97;  published  11-13-96 
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gpo.gov/su_docs/ 
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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  briefings  in  Washington,  DC,  see 
announcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 

*  via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products^ 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via: 

•  Phone:  toll-free:  1-888-293-6498 
it  Email:  gpoaccess@gpo  gov 
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Subscriptions: 

Paper  or  fiche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  online  information 

202-512-1530 

1-888-293-6498 

Single  copies^Mck  copies: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section 

at  the  end  of  this  issue. 

NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

hltp://www.nara.gov/nara/fedreg/ddh/ddhout.htinl 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  info@fedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  brieHngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  FederalHegister  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  sfiecific  agency 
regulations. 


WASHINGTON,  DC 

WHEN:  February  18,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:   202-523-4538 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Consumer  Service 

See  Natural  Resources  Conservation  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  5568 
Privacy  Act: 

Systems  of  records,  5568-5586 

Alcohol,  Tobacco  and  Firearms  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5667-5673 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 

products: 
Ports  of  embarkation  and  export  inspection — 

Atlanta.  GA,  5520-5521 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Vaccine  information  materials;  polio  vaccine  materials 
revision,  5696-5698 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5632 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5587-5588 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Vieques  Island,  PR;  safety  zone,  5526-5527 

Commerce  Department 

See  International  Trade  Administration 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5673 

Customs  Service 

NOTICES 

Automation  program  test: 
Reconciliation  prototype,  5673-5677 

Defense  Department 

See  Navy  Department 

Education  Department 

RULES 

Federal  regulatory  review: 
Disability  and  Rehabilitation  Research  Projects  and 

Centers  Programs;  CFR  parts  consolidated,  5712- 

5721 


Special  education  and  rehabilitative  services: 
Projects  with  industry  program,  5684-5692 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  services — 
Projects  with  industry  program  (FY  1997),  5693-5694 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  5621 
Beryllium;  occupational  exposure: 
Health  standard  development;  data  gathering  public 
forums,  5621 
Grants  and  cooperative  agreements;  availability,  etc.: 
Integrated  Fuel  Cell  Systems  and  Components  for 

Transportation  and  Buildings.  5621 
Steel  industry  research,  development,  and  demonstration 
projects,  evaluation  of  Hnancing  sources  and  funding 
mechanisms,  5621-5622 
Meetings: 

-  Environmental  Management  Site  Specific  Advisory 
Board — 
Kirtland  Area  Office  (Sandia),  5622 
Oak  Ridge  Reservation,  5622-5623 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Louisiana,  5555-5559 
NOTICES 
Privacy  Act: 

Systems  of  records,  5625-5627 
Water  pollution  control: 
Clean  Water  Act — 
Class  I  administrative  penalty  assessments.  5627 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Ballistic  Recovery  Systems,  Inc.;  Cirrus  SR-20  model, 
5552-5554 
NOTICES 

Advisory  circulars;  availability,  etc.: 
Photoluminescent  floor  proximity  emergency  escape  path 
marking  systems,  5665 
Airport  noise  compatibility  program: 

McGhee  Tyson  Airport,  TN,  5665-5666 
Passenger  facility  charges;  applications,  etc.: 
Chattanooga  Metropolitan  Airport,  TN,  5666-5667 
Toledo  Express  Airport.  OH,  5667 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

International  accounting  rates  regulation,  5535-5542 
NOTICES 
Meetings: 

Network  Reliability  and  Interoperability  Council,  5627 
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Television  broadcasting: 
Cable  television  systems — 
Video  programming  delivery;  market  competition 
status;  annual  assessment,  5627-5628 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  5628-5629 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

Missouri  et  al.,  5534-5535 
Flood  insurance  program: 
Identification  and  mapping  of  special  hazard  areas; 
procedures  and  fees  for  processing  map  changes, 
5734-5738 
NOTICES 

Disaster  and  emergency  areas: 
California.  5629 
Idaho.  5629-5630 
Oregon.  5630 
Washington,  5630-5631 
Flood  insurance  program: 
Map  changes  and  flood  insurance  study  backup  data; 
requests  processing  fee  schedule  (1997  FY),  5739- 
5740 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines — 
Business  practices  standards,  5521-5525 
NOTICES 

Natural  gas  companies  (Natural  Gas  Act): 
Uniform  system  of  accounts,  forms,  statements,  and 
reporting  requirements;  revisions,  5625 
Applications,  hearings,  determinations,  etc.: 
Central  Nebraska  Public  Power  and  Irrigation  District  et 

al..  5623 
Mojave  Pipeline  Co.,  5623 
Northwest  Pipeline  Corp.,  5623-5624 
Texas  Gas  Transmission  Corp.,  5624 
TransColorado  Gas  Transmission  Co..  5624-5625 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  5631 
Federal  Trade  Commission 

RULES 

Trade  regulation  rules: 
Textile  wearing  apparel  and  piece  goods;  care  labeling, 
5724-5731 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Hartweg's  golden  sunburst,  etc.  (two  grassland  plants 
from  central  valley,  CA),  5542-5551 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Parish's  meadowfoam,  etc..  5560-5567 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
5642 


Food  and  Consumer  Service 

RULES 

Child  nutrition  programs: 
Child  and  adult  care  food  program — 
Day  care  home  reimbursements;  targeting  improvement, 
5519-5520 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
Amoxicillin  bolus  and  soluble  powder,  5525-5526 
Tilmicosin  phosphate  injection,  5526 

PROPOSED  RULES 
Human  drugs: 
Current  good  manufacturing  practice — 
Dietary  supplements  and  dietary  supplement 
ingredients,  5700-5709 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Science  Board  subcommittee  on  toxicology  testing 
methods,  5632 


Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  earthquake  hazards  reduction  program,  5642- 
5643 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Children  and  Families  Administration 

See  Food  and  E)rug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 


Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5632-5633 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5633-5634 
Grants  and  cooperative  agreements;  availability,  etc.: 

Maternal  and  child  health  services — 
Federal  set-aside  programs,  etc.,  5634-5638 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 


Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5677-5678 

International  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 
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International  Trade  Administration 

NOTICES 

Antidumping: 
Dynamic  random  access  memory  semiconductors  of  one 
megabit  or  above  from — 

Korea,  5588 
Frozen  concentrated  orange  juice  from — 

Brazil,  5588-5590 
Granular  polytetrafluoroethylene  resin  from — 

Italy,  5590-5592 
Internal-combustion  industrial  forklifts  trucks  from — 

Japan, 5592-5612 
Oil  country  tubular  goods  from — 

Mexico.  5612-5613  .      . 

Silicon  metal  from — 

Argentina,  5613-5619 
North  American  Free  Trade  Agreement  (NAFTA); 

binational  panel  reviews: 
Oil  country  tubular  goods  from — 

Mexico,  5620 
Applications,  hearings,  determinations,  etc.: 
University  of — 

Iowa  et  al.,  5619 

Washington  et  al.,  5619-5620 

Justice  Department 

See  National  Institute  of  Corrections 
NOTICES 

Pollution  control;  consent  judgments: 
Atlas  Foundry  Co.  Inc.  et  al.,  5653 
Concerned  Citizens  for  Nuclear  Safety,  Inc.  et  al.,  5653- 

5654 
Maine  Department  of  Transportation  et  al.,  5654 
Tenneco  Oil  Co.,  5654 

Lat)or  Department 

See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Cahfomia.  5643 
Oil  and  gas  leases: 

North  Dakota,  5643 
Public  land  orders: 

Nevada,  5643-5644 

Washington,  5644 

Mine  Safety  and  Health  Administration 

PROPOSED  RULES 

Coal,  metal,  and  nonmetal  mine  safety  and  health: 
Occupational  noise  exposure,  5554-5555 

National  Bankruptcy  Review  Commission 

NOTICES 
Meetings,  5655 

National  Communications  System 

NOTICES 

Federal  telecommunications  standards: 
Telecommunications — 
Project  25  land  mobile  radio  standards;  use  of  digital 
radios  of  12.5  kHz  bandwith  or  less;  availability, 
5655 

National  Institute  of  Corrections 

NOTICES 
Meetings: 
Advisory  Board.  5654 


National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  5638- 

5639 
Meetings: 
National  Cancer  Institute,  5639 
National  Institute  of  Allergy  and  Infectious  Diseases, 

5640 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  5640-5641 
National  Institute  of  Child  Health  and  Human 

Development,  5639,  5640 
National  Institute  of  Mental  Health,  5640 
National  Institute  of  Neurological  Disorders  and  Stroke. 

5639-5640 
Research  Grants  Division  special  emphasis  panels,  5641- 

5642 
Warren  Grant  Magnuson  Clinical  Center  Board  of 

Governors,  5642 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 
Fort  Wadsworth.  Staten  Island  Unit  of  Gateway  National 
Recreation  Area,  NY;  food  service,  lodging  and 
conference  center  facilities  and  services,  5644 
Meetings: 
Delaware  Water  Gap  National  Recreation  Area  Citizens 
Advisory  Commission,  5644-5645 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Marshland  Watershed  Project.  Snohomish  Countv.  WA, 
5586-5587 

Meetings: 
Agricultural  Air  Quality  Task  Force,  5587 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  closure  and  realignment — 
Defense  Department  Housing  Facility,  Novato,  CA. 
5620-5621 

Nuclear  Regulatory  Commission 

NOTICES 

Generic  letters: 
Steam  generator  internals  at  foreign  pressurized-water 
reactor  facilities;  degradation,  5656 
Materials  licensees;  license  terms  extended  from  five-year 

to  ten-year  period,  5656 
Applications,  hearings,  determinations,  etc.: 
Public  Service  Co.  of  Colorado.  5655-5656 

Overseas  Private  Investment  Corporation 

NOTICES 

Environmental  handbook;  current  environmental  policies 
and  procedures;  publication,  5645-5653 

Peace  Corps 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  5656- 
5657 
Privacy  Act: 

Systems  of  records.  5657-5658 
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Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  5658- 
5659 
Self-regulatory  organizations;  proposed  rule  changes: 

Philadelphia  Stock  Exchange.  Inc.,  5662-5663 
Applications,  hearings,  determinations,  etc.: 

Key  Mutual  Funds  et  al..  5659-5661 

Magellan  Health  Services,  Inc..  5661-5662 

Thrift  Supervision  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  5678-5679 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  5663 
Privacy  Act: 

Systems  of  records,  5663-5665 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

United  States  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
International  educational  and  cultural  activities — 
Partners  in  education  program,  5679-5682 

Veterans  Affairs  Department 

RULES 

Adjudication,  pensions,  compensation,  dependency,  etc.: 
Dependency  and  income;  death  pension  benefits 
entitlement,  5528 


Spouse  and  surviving  spouse  regulations;  replacement  of 
gender-specific  language  with  gender-neutral 
language,  5528-5530 
Loan  guaranty: 
Flood  insurance  requirements,  5530-5534 
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Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
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Rules  and  Regulations 


Federal  Register 

Vol.  62,  No.  25 

Thursday,  February  6,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunnents  having  general 
applicability  and  legal  effect,  rmst  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.Q.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

7  CFR  Parts  210  and  226 
RIN  0584-AC42 

Child  and  Adult  Care  Food  Program, 
Improved  Targeting  of  Day  Care  Home 
Reimbursements;  Correction  and 
Extension  of  Comment  Period 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Interim  rule;  correction  and 

extension  of  comment  period. 

SUMMARY:  This  docimient  contains 
corrections  to  the  preamble,  regulatory 
text,  and  economic  impact  analysis 
(appendix)  of  the  interim  rule  published 
on  January  7, 1997  (62  FR  889).  The 
interim  rule  contained  changes  required 
by  the  Personal  Responsibility  and 
Work  Opportunity  Reconciliation  Act  of 
1996  relating  to  the  implementation  of 
a  two-tiered  reimbursement  structure  for 
day  care  homes  participating  in  the 
Child  and  Adult  Care  Food  Program. 
The  comment  period  is  also  being 
extended  to  provide  the  public 
sufficient  opportunity  to  comment  on 
the  interim  rule  in  light  of  these 
corrections. 

DATES:  Effective  July  1, 1997,  except  for 
§§  210.9(b)(2G),  210.19(f),  226.6(f)(2)  and 
226.6(f)(9),  which  are  effective  March 
10, 1997.  To  be  assured  of 
consideration,  comments  on  the  interim 
rule  must  be  postmarked  on  or  before 
May  7, 1997,  except  for  comments  on 
the  information  collection  which  must 
be  received  by  March  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Consumer 
Service,  E)epartment  of  Agriculture, 
3101  Park  Center  Drive,  Room  1007, 
Alexandria.  Virginia  22302  or  telephone 
703-305-2620. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  January  7, 1997,  the  Department 
published  an  interim  rule  incorporating 
provisions  from  the  Personal 
Responsibihty  and  Work  Opportunity 
Reconciliation  Act  of  1996  (Pub.  L.  104- 
193)  concerning  implementation  of  a 
two-tiered  reimbursement  structure  for 
day  care  homes  participating  in  the 
Child  and  Adult  Care  Food  Program 
(CACFP).  Under  this  structure,  the  level 
of  reimbursement  for  meals  served  to 
enrolled  children  will  be  determined  by 
economic  need  based  on:  the  location  of 
the  day  care  home;  the  income  of  the 
day  care  provider;  or  the  income  of 
individual  children's  households. 

However,  the  interim  rule  as 
published  contains  errors  in  the 
preamble,  regulatory  text,  and  economic 
impact  analysis  (appendix)  that  need 
correction. 

Correction  of  Publication 

Accordingly,  the  publication  on 
January  7,  1997  at  62  FR  889  is 
corrected  as  follows: 

1.  On  page  898,  first  column,  the 
preamble  is  corrected  by  removing  the 
second  full  paragraph  and  by  adding 
three  new  paragraphs  in  its  place  to  read 
as  follows: 

The  claiming  percentages/blended  rates 
alternative  set  forth  in  section  708(e)(1)  of  the 
Act  indicates  that  the  claiming  percentage  or 
blended  rate  be  established  based  on  the 
percentage  of  identified  income-eligible 
children  enrolled  in  a  home  "in  a  specified 
month  or  other  period."  This  interim 
regulation  prescribes  that  the  claiming 
percentage  or  blended  rate  be  based  on  one 
month's  data  concerning  the  children 
enrolled  in  a  particular  day  care  home.  The 
Department  will  allow  sf>onsors  to  use  either 
of  two  approaches  to  making  this  calculation, 
and  is  interested  in  receiving  comments  on 
whether  both  of  these  alternative  methods 
should  continue  to  be  permitted. 

The  first  alternative  would  involve  the  day 
care  home  submitting  an  attendance  list  for 
the  specified  month  to  the  sponsor.  The 
sponsor  would  then  use  the  attendance  list 
to  determine  the  claiming  percentage  or 
blended  rate  for  the  home  based  on  a 
weighted  average  of  each  enrolled  child's 
level  of  participation  during  the  month.  The 
second  alternative  would  involve  a  sponsor 
calculating  the  claiming  percentage  or 
blended  rate  based  on  a  home's  enrollment 
for  an  entire  month  using  a  list  of  enrolled 
children  submitted  by  the  day  care  home. 
The  sponsor  would  assess  the  income 
eligibility  status  of  each  of  the  children 


enrolled  in  the  home  during  the  month  and, 
using  the  enrollment  list,  derive  the 
appropriate  claiming  percentage  or  blended 
lite.  For  example,  if  a  home's  enrollment  list 
for  the  month  of  January  indicates  that  10 
children  were  enrolled  during  the  month,  the 
home's  claiming  percentage  or  blended  rate 
would  be  based  on  the  number  of  identified 
income-eligible  children,  divided  by  10. 
The  Department  believes  that  either  of 
these  methods  will  achieve  greater  accuracy 
in  reimbursement  payments  than  basing  the 
six-month  calculation  on  a  single  fwint  in 
time  (that  is,  one  day's  data,  which  could 
misrepresent  typical  enrollment  or 
attendance  in  that  home).  Although  the 
attendance  list  may  impose  an  additional 
burden  on  the  sponsor  and  day  care  homes, 
it  would  certainly  provide  a  higher  level  of 
accuracy  than  using  an  enrollment  list. 

2.  On  page  899,  third  column,  in  the 
second  full  paragraph,  line  10,  the 
preamble  is  corrected  by  removing  the 
word  "submit"  and  replacing  it  with  the 
word  "collect". 

3.  On  page  903,  in  line  1  of  the  second 
column,  §  226.1 3(d)(3)(ii)  is  corrected  by 
adding  the^words  "one  month's  data 
concerning"  after  the  words  "basis  of. 

4.  On  page  904,  third  column, 

§  226.23(h)(6)  is  corrected  by  italicizing 
the  paragraph  heading  "Verification 
procedures  for  sponsoring  organizations 
of  day  care  homes.". 

5.  "The  appendix  to  the  preamble 
which  appears  on  pages  905-915  is 
corrected  as  follows: 

a.  On  page  905,  second  column,  in 
Une  13  of  the  second  full  paragraph: 

1.  the  words  ",  and  supplements"  are 
added  after  the  word  "breakfasts"  in  the 
parentheses; 

2.  the  comma  after  the  right 
parentheses  is  removed  and  replaced 
with  a  period:  and 

3.  the  words  "and  such"  before  the 
word  "changes"  are  removed  and  the 
word  "These"  is  added  in  their  place. 

b.  On  page  905,  Table  1,  in  footnote 
a,  in  the  first  sentence,  the  first  word 
"Percentage"  is  removed  and  the  word 
"Percentages"  is  added  in  its  place;  and 
the  word  "hoseholds"  is  removed  and 
the  word  "households"  is  added  in  its 
place. 

c.  On  page  905,  Table  1,  in  footnote 

a,  in  the  second  sentence,  the  word  "to" 
is  added  after  the  word  "propensities"; 
and  the  word  "benefirts"  is  removed 
and  the  word  "benefits"  is  added  in  its 
place. 

d.  On  page  905,  first  column,  in  line 
3,  the  first  paragraph  after  Table  1,  the 
words  "Associates.  Inc."  are  added  after 
the  word  "Abt". 
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e.  On  page  906.  Table  2.  in  the 
column  labeled  "Difference,"  a  negative 
sign  ( - )  is  added  before  all  of  the 
numbers  in  the  column. 

f.  On  page  906,  third  column,  the 
fourth  line  of  text  after  Table  3,  the 
word  "ing"  is  removed  and  the  words 
"the  costs  resulting"  are  added  after  the 
words  "most  of. 

g.  On  page  907,  Table  4,  in  the         » 
column  labeled  "Dollars,"  the  number 

"  -  332,324"  is  removed  and  the  number 
"  -  332.334"  is  added  in  its  place. 

h.  On  page  907,  first  column,  after 
Table  4,  in  the  third  paragraph,  on  line 
6,  a  period  is  added  after  the  first 
occurrence  of  the  word  "DCHs". 

i.  On  page  907,  first  column,  after 
Table  4,  in  the  third  paragraph,  on  line 
6,  the  words  "Virtually  all"  are  added 
after  the  newly  added  period. 

j.  On  page  907,  second  column,  after 
Table  4,  in  the  last  paragraph,  in  line  3, 
the  footnote  "3"  is  removed  and  a 
footnote  "5"  is  added  in  its  place. 

k.  On  page  908,  first  column,  in  the 
last  paragraph,  on  the  third-to-last  line, 
the  word  "er"  is  removed  and  the  words 
"impact  of  $133  per"  are  added. 

I.  On  page  908,  second  column,  in  the 
second  paragraph  under  the  "Costs  to 
Families"  heading,  on  line  15,  the  word 
"recent"  is  removed  and  the  words 
"represent  a  10  percent"  are  added  in  its 
place. 

m.  On  page  909,  second  column,  in 
the  first  paragraph  under  the  "Intended 
Effect  of  Tiering"  heading,  on  line  5,  a 
period  is  added  after  the  words  "P.L. 
104-193". 

n.  On  page  909,  second  column,  in  the 
first  paragraph  under  the  "Tiering 
Determination  Burden"  heading,  line 
13,  the  word  "sponsor"  is  removed  and 
the  words  "the  DCH  provider"  are 
added  in  its  place. 

o.  On  page  909,  third  column,  in  the 
first  full  paragraph,  line  23,  the  word 
"93-35"  is  removed  and  the  word  "97- 
35"  is  added  in  its  place. 

p.  On  page  909.  tnird  column,  in  the 
first  full  paragraph,  line  32,  the  word 
"enrollment"  is  removed  and  the  words 
"two  typ>es  of  income"  are  added  in  its 
place. 

q.  On  page  910.  first  column,  in  the 
first  full  paragraph,  line  13,  the  words 
"percent  of'  are  added  after  the  word 
"6",  and  the  words  "DCHs  that  are  only 
area-eligible  implies  that  16  percent  of 
all  DCHs  will  be  approved  for  tier  I"  are- 
added  after  the  words  "6  percent  of  tier 
I". 

r.  On  page  910,  third  column,  in  the 
paragraph  under  the  heading  "Data 
Collection  and  Reporting  Burden  for 
Sponsors,"  4th  from  last  line,  the  words 
"CACFP  State"  are  added  after  the 
words  "submits  to  its". 


s.  On  page  912,  second  column,  after 
Table  7,  in  the  first  paragraph,  the 
words  "The  assumption  that  40  percent 
of  children  in  mixed  tier  II  DCHs  are 
income  eligible.  There  is  a  clear 
financial  incentive  for  providers  to 
encourage  their  low-income  families  to 
submit  income  information  to  sponsors. 
This  incentive  and  providers'  close 
relationships  with  parents  suggest  that 
providers  will  attempt  to  persuade 
parents  to  provide  the  income 
information  and  will  thereby  achieve  a 
response  rate  greater  than  the  NSLP's  80 
percent;  ninety  percent  was  chosen." 
are  removed. 

t.  On  page  912,  third  column,  after 
Table  7,  in  the  first  full  paragraph,  line 
20,  the  word  "DC"  is  removed  and  the 
words  "DCHs  will  be  about"  are  added 
in  its  place. 

u.  On  page  913,  first  column,  after 
Table  8,  in  the  first  paragraph  under  the 
heading  "Costs  to  CACFP  State 
Agencies,"  line  19,  the  word  "hof  is 
removed  and  the  words  "household 
income  of  are  added  in  its  place. 

V.  On  page  914,  third  column,  in  the 
footnote  at  the  bottom  of  the  column, 
the  letter  "m"  is  added  to  the  beginning 
of  the  footnote. 

Dated:  January  30, 1997. 
William  E.  Ludwig, 
Administrator 
IFR  Doc.  97-2942  Filed  2-5-97;  8:45  am) 
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Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  91 
[Docket  No.  96-054-2] 

Ports  Designated  for  the  Exportation  of 
Animals;  Georgia 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  We  are  amending  the 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  regulations  by  adding 
Atlanta  Hartsfield  International  Airport, 
Atlanta,  GA,  as  a  port  of  embarkation 
from  which  animals  may  be  exported 
from  the  United  States  and  by  adding 
three  Georgia  facilities,  the  Atlanta 
Equine  Complex  in  Atlanta, 
Tumbleweed  Farm  in  Mableton,  and 
Southern  Cross  Ranch  in  Madison,  to 
the  list  of  approved  export  inspection    ' 
facilities.  These  actions  update  the 
regulations  by  adding  a  port  and  three 
inspection  facilities  through  which 
animals  may  be  processed  for  export. 
EFFECTIVE  DATE:  March  10, 1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrea  Morgan,  Senior  Staff 
Veterinarian,  Import/Export  Animals, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road,  Unit  39. 
Riverdale,  MD  20737-1231.  (301)  734- 
8354. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  91, 
"Inspection  and  Handling  of  Livestock 
for  Exportation"  (referred  to  below  as 
the  regulations],  prescribe  conditions  for 
exporting  animals  from  the  United 
States.  The  regulations  state,  among 
other  things,  that  all  animals,  except 
animals  being  exported  by  land  to 
Canada  or  Mexico,  must  be  exported 
through  designated  ports  of 
embarkation. 

Section  91.14(a)  contains  a  list  of 
designated  ports  of  embarkation  and 
export  inspection  facilities.  To  receive  . 
designation  as  a  port  of  embarkation,  a 
port  must  have  export  inspection 
facilities  available  for  the  inspection, 
holding,  feeding,  and  watering  of 
animals  prior  to  exportation  to  ensure 
that  the  animals  meet  certain 
requirements  specified  in  the 
regulations.  To  receive  approval  as  an 
export  inspection  facility,  the 
regulations  provide  that  a  facility  must 
meet  specified  standards  in  §  91.14(c) 
concerning  materials,  size,  inspection 
implements,  cleaning  and  disinfection, 
feed  and  water,  access,  testing  and 
treatment,  location,  disposal  of  animal 
wastes,  lighting,  office  and  restroom 
facilities,  and  walkways. 

On  October  7. 1996,  we  published  in 
the  Federal  Register  (61  FR  52387- 
52388,  Docket  No.  96-054-1)  a  proposal 
to  amend  the  regulations  by  adding  the 
Atlanta  Equine  Complex  in  Atlanta,  GA, 
Tumbleweed  Farm  in  Mableton,  GA, 
and  Southern  Cross  Ranch  in  Madison, 
GA,  to  the  list  in  §  91.14(a)  of  designated 
export  inspection  facilities.  We  also 
proposed  to  add  Atlanta  Hartsfield 
International  Airport,  Atlanta,  GA.  to 
the  list  in  §  91.14(a)  of  designated  ports 
of  embarkation. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
December  6, 1996.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  proposed  rule  still  provide  the  basis 
for  this  final  rule. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule  without  change. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action. 
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the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  rule  designates  Atlanta 
Hartsfield  hitemational  Airport  as  a  port 
of  embarkation  and  three  facilities  in 
Georgia — the  Atlanta  Equine  Complex 
in  Atlanta,  Tumbleweed  Farm  in 
Mableton,  and  Southern  Cross  Ranch  in 
Madison — as  approved  export 
inspection  facilities.  The  Atlanta  Equine 
Complex  and  Tumbleweed  Farm  are 
located  in  the  immediate  vicinity  of  the 
Atlanta  Hartsfield  International  Airport. 
The  location  of  Southern  Cross  Ranch 
less  than  60  miles  from  the  airport,  or 
approximately  an  hour's  driving  time, 
offers  businesses  within  the  Madison, 
GA,  area  a  convenient  alternative 
location  at  which  animals  destined  for 
export  could  receive  inspections. 

We  do  not  expect  that  designating 
these  three  facilities  as  export 
inspection  facilities  and  Atlanta 
Hartsfield  International  Airport  as  a  port 
of  embarkation  will  have  any  adverse 
impact  on  businesses.  These  actions 
should  benefit  exporters  of  animals  in 
the  region  by  reducing  their  animal 
transportation  costs.  Currently,  the 
closest  designated  ports  of  embarkation 
&x)m  which  exporters  in  Georgia  may 
ship  their  animals  are  in  Kentucky  and 
Florida.  From  past  export  activity  in  the 
area,  we  anticipate  that,  at  least  initially, 
a  yearly  average  of  about  50 
exportations  of  animals,  mostly  horses 
and  some  goats,  will  take  place  through 
Atlanta. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 


requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  9  CFR  Part  91 

Animal  diseases.  Animal  welfare. 
Exports.  Livestock.  Reporting  and 
recordkeeping^  requirements. 
Transportation. 

Accordingly,  9  CFR  part  91  is 
amended  as  follows: 

PART  91— INSPECTION  AND 
HANDLING  OF  LIVESTOCK  FOR 
EXPORTATION 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  105, 112, 113. 114a, 
120,  121,  134b,  134f,  136,  136a,  612,  613. 
614.  and  618:  46  U.S.C.  466a,  466b;  49  U.S.C. 
1509(d):  7  CFR  2.22.  2.80,  and  371.2(d). 

2.  In  §  91.14,  paragraphs  (a)(3f 
through  (a)(17)  are  redesignated  as 
paragraphs  (a)(4)  through  (a)(18),  and  a 
new  paragraph  (a)(3)  is  added  to  read  as 
follows. 

§91.14    Ports  of  emt>art(ation  and  export 
inspection  facilities. 

(a)*  •  • 

(3)  Georgia. 

(i)  Atlanta  Hartsfield  International 
Airport. 

(A)  Atlanta  Equine  Complex,  1270 
Woolman  Place,  Atlanta,  GA  30354, 
(404) 767-1700. 

.    (B)  Tumbleweed  Farm  (horses  only), 
1677  Buckner  Road,  Mableton,  GA 
30059.  (770)  948-3556. 

(C)  Southern  Cross  Ranch  (horses 
only).  1670  Bethany  Church  Road. 
Madison,  GA  30650.  (706)  342-8027. 
•        •        •        •         • 

Done  in  Washington,  DC,  this  28th  day  of 
January  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-2959  Filed  2-5-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM96-1-003;  Order  No.  587- 
BJ 

Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Final  rule. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  amending  its 
open  access  regulations  by 
incorporating  by  reference  standards 
promulgated  by  the  Gas  Industry 
Standards  Board  (GISB).  These 
standards  require  interstate  natural  gas 
pipelines  to  conduct  certain 
standardized  business  transactions 
across  the  Internet  according  to 
protocols. 

DATES:  This  rule  is  effective  March  10, 
1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  regulations 
is  approved  by  the  Director  of  the 
Federal  Register  as  of  March  10, 1997. 

Pipelines  are  to  implement  the 
Internet  protocols  beginning  April  1, 
1996,  according  to  a  staggered  schedule 
established  in  Order  No.  587,  61  FR 
19211  (May  1,  1996). 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington  DC,  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE,  Washington,  DC  20426, 
(202) 208-2294 

Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426.  (202)  208- 
1283 

Kay  Morice.  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
0507. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  document 
during  normal  business  hours  in  Room 
2A,  888  First  Street,  N.E.,  Washington 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400,  12000.  9600.  7200,  4800. 
2400,  or  1200  bps.  full  duplex,  no 
parity,  8  data  bits  and  stop  bit.  The  full 
text  of  this  order  will  be  available  on 
CIPS  in  ASCII  and  WordPerfect  5.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 
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CIPS  is  also  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  CIPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Telnet  Site"  button.  When  your  Telnet 
software  connects  you.  log  on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  and  type:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  Fii-st  Street,  N.E., 
Washington.  DC  20426. 

Before  Commissioners:  Elizabeth  Anne 
Moler.  Chair;  Vicky  A.  Bailey,  James  J. 
Hoecker.  William  L.  Massey,  and  Donald  F. 
Santa.  )r. 

Final  Rule 

January  30. 1997. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
its  open  access  regulations  to  adopt 
standards  by  which  interstate  natural 
gas  pipelines  will  conduct  business 
transactions  with  their  business  partners 
over  the  Internet.  The  regulations 
incorporate  by  reference  standards 
promulgated  by  the  Gas  Industry 
Standards  Board  (GISB),  a  private 
standards  organization  devoted  to 
developing  standards  representing  a 
consensus  of  the  inter^ts  in  the  natiual 
gas  industry. 

L  Background 

In  Order  No.  587,'  the  Commission 
incorporated  by  reference  consensus 
standards  developed  by  GISB  covering 
certain  industry  business  practices — 
Nominations.  Flowing  Gas,  Invoicing, 
and  Capacity  Release — as  well  as  GISB 
datasets  in  Electronic  Data  Interchange 
ASC  X12  (EDI)  format  that  detailed  the 
data  requirements  needed  to  conduct 
business  transactions  in  these  areas. 
These  standards  are  to  be  implemented 
by  the  pipelines  according  to  a  staggered 
compliance  schedule  from  April  to  ]une 
1997. 

In  Order  No.  587.  the  Commission  did 
not  adopt  GISB  standards  governing  the 
method  for  transmitting  the  business 
transaction  datasets  (the  electronic 
delivery  mechanism  (EDM))  because 


GISB  was  still  in  the  process  of  testing 
its  standards  governing  Internet 
communications.  The  Commission 
anticipated  that  the  EDM  standards  for 
the  business  transactions  would  be 
implemented  in  April  through  June 
1997  in  conjunction  with  the 
implementation  of  the  business 
practices  standards. 

After  a  successful  pilot  test.  GISB 
filed,  on  September  30. 1996.  consensus 
EDM  standards  for  conducting  the 
standardized  business  transactions 
across  the  Internet.  It  also  included  in 
the  filing  additional  standards  for 
providing  other  information  using  the 
Internet  and  additional  business 
practice  standards.  For  communications 
involving  business  transactions,  the 
GISB  standards  would  require  trading 
partners  (pipelines  and  their  customers 
as  well  as  others  communicating  with 
pipelines,  such  as  producers  or  point 
operators  that  confirm  nominations)  to 
maintain  Internet  servers  and  Internet 
addresses  and  to  exchange  files 
formatted  in  ASC  XI 2  using  HTTP 
(hyper-text  transfer  protocol)  as  the 
Internet  protocol  (hereinafter  Internet 
server  model).^ 

On  November  13, 1996,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  (NOPR) ' 
proposing  to  adopt  all  the  standards 
GISB  submitted  on  September  30. 1996.* 
The  Commission  proposed  to  follow  the 
implementation  schedule  suggested  by 
GISB.  Under  this  schedule,  the 
standards  for  Internet  communication  of 
business  transactions  would  be 
implemented  according  to  the  staggered 
schedule  adopted  in  Order  No.  587, 
beginning  April  1, 1997.  With  respect  to 
the  other  Internet  standards  and  the 
additional  business  practice  standards. 
GISB  proposed  a  March  1997  final  rule, 
with  implementation  of  the  additional 
Internet  standards  in  August  of  1997 
and  pipeline  tariff  filings  for  the 
business  practices  standards  to  be  made 
in  May,  June,  and  July  of  1997,  with 
implementation  in  November  1997. 

Thirteen  comments  were  filed  on  the 
NOPR  from  Natural  Gas  Supply 
Association,  Williams  Interstate  Natural 
Gas  System  (WINGS),  Burlington 
Resources  Oil  &  Gas  Company,  Natural 
Gas  Clearinghouse,  Conoco,  Inc.,  and 
Vastar  Gas  Marketing  Inc.(filing  jointly) 
(NGC/Conoco/Vastar),  Pacific  Gas  and 


'  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587.  61  FR  39053 
(Jul.  26.  1996).  m  FERC  Stats.  &  Regs.  Regulations 
Preambles  1 31,039  (Jul.  17.  1996).  re/ig  denied.  61 
FR  55208  (Oct.  25.  1996).  77  FERC  1 61,061  (Oct. 
21.1996). 


2  See  Standards  4.3.1-4.3.4  and  4.3.7-4.3.15. 

'  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines.  Notice  of  Proposed 
Rulemaking,  61  FR  58790  (Nov.  19.  1996).  IV  FERC 
Suts.  &  Regs.  Proposed  Regulations  1 35,521  (Nov. 
13.  1996). 

'The  NOPRalsr.  gave  notice  of  a  staff  technical 
conference  to  discuss  the  future  direction  of 
standardization  and  disputed  issues. 


Electric  Company  (PG&E),  WilUston 
Basin  Interstate  Pipeline  Company 
(Williston  Basin),  Altra  Energy 
Technologies,  L.L.C.  (Altra),  Gas 
Industry  Standards  Board  (GISB), 
NorAm  Gas  Transmission  Company  and 
Mississippi  River  Transmission 
Corporation  (filing  jointly)  (NorAm), 
ANR  Pipeline  Company  and  Colorado 
Interstate  Gas  Pipeline  Company  (filing 
jointly),  Enrpn  Capital  &  Trade 
Resources  Corp.,  Southern  California 
Edison  Company  (SoCal  Edison),  and 
the  PanEnergy  Companies. 

n.  Discussion 

The  Commission  is  incorporating  by 
reference  the  GISB  Internet  server 
standards  for  conducting  business 
transactions.  Pipelines  will  be  required 
to  implement  these  standards  according 
to  the  April  through  June  schedule  for 
implementing  the  associated  business 
practice  standards.  Since  the  additional 
Internet  standards  and  business  practice 
standards  are  not  to  be  implemented  as 
quickly,  the  Commission  will  address 
these  standards  in  a  later  order. 

The  industry  and  GISB  have 
developed  a  communication 
infrastructure  that  is  at  the  forefront  of 
the  use  of  Internet-based  protocols  to 
conduct  business  transactions.^  The 
protocols  adopted  in  this  rule  promise 
to  provide  the  gas  industry  with  the 
abiUty  to  use  automated  computer-to- 
computer  communications  to  more 
efficiently  conduct  crucial  and  time- 
sensitive  business  transactions,  such  as 
nominating  and  confirming  daily  gas 
flows,  as  well  as  invoicing  and  payment. 
The  impact  of  these  standards  is  not  . 
limited  to  the  Commission-regulated 
aspect  of  communication  between 
customers  and  pipelines.  These 
protocols  also  carry  the  potential  for 
enhancing  the  effectiveness  of 
communication  between  all  members  of 
the  gas  industry,  including 
confirmations  between  pipelines  and 
upstream  point  operators,  confirmations 
among  upstream  and  downstream 
pipelines,  as  well  as  business 
transactions  involving  local  distribution 
companies,  marketers,  and  producers. 

Under  the  GISB  Internet  server 
standards  adopted  in  this  rule,  pipelines 
and  their  trading  partners  would  each 
maintain  an  Internet  server  and  an 
Internet  address.  Files  would  be 
transmitted,  when  ready,  to  the  trading 
partners'  Internet  address  and  these  files 
will  be  received  and  processed 
automatically  by  the  recipient's  server. 


'  See  EDI  Industry  Poised  to  Invade  the  Internet, 
EDI  News,  January  6.  1997  (Vol.  11.  No.  1):  Dave 
Kosiur.  Electronic  Commerce  Edges  Closer.  PCWeek 
On  Line,  Oct.  10.  1996.  http://www.pcweek.com/ 
9netweek/1007/07set.html  (Jan.9,  1997). 
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with  a  response  sent  to  the  sender 
indicating  successful  receipt  or 
identifying  the  nature  of  certain  errors, 
such  as  the  use  of  an  improper  conunon 
code  identifier. 

WINGS.  SoCal  Edison,  and  PG&E 
object  to  the  adoption  of  the  Internet 
server  approach,  principally  because  of 
concerns  about  the  cost  and  difficulty  to 
customers  of  establishing  and  operating 
an  Internet  server.  Instead,  they 
recommend  what  they  term  a  more 
traditional  Internet  approach  in  which 
the  pipeline  would  establish  an  Internet 
World  Wide  Web  page  which  the 
customer  can  access  by  contracting  with 
a  traditional  Internet  Service  Provider 
(ISP)  and  then  using  a  standard  Internet 
browser,  such  as  Netscape  Navigator  or 
Microsoft  Internet  Explorer  (hereinafter 
Web  Browser  model).* 

Under  the  Web  browser  model,  like 
the  Internet  server  approach,  a  customer 
can  send  a  docimient  to  the  pipeline's 
Internet  server.  Unlike  the  Internet 
server  approach,  however,  the 
customer's  computer  would  not 
automatically  receive  responsive 
dociunents  or  confirmations  from  the 
pipeline.  The  customer  would  have  to 
reconnect  to  the  pipeline's  Web  page  to 
retrieve  all  confirmations  and  responses 
from  the  pipeline.  SoCal  Edison 
maintains  that  the  Web  browser  model 
has  the  capability  of  transmitting  gas 
transactions  in  a  standardized  file 
format  using  the  normal  Internet  file 
transfer  protocol  (FTP).  It  further 
maintains  that  the  Web  browser  model 
has  the  capabilityfor  on-Une  data  entry 
and  validation  of  time  critical 
nominations,  like  the  pipeline's  current 
Electronic  Bulletin  Boards  (EBBs). 

SoCal  Edison  further  states  that,  based 
on  its  estimates,  the  minimum  cost  of 
using  the  Internet  server  model  is 
$18,000  per  year  (under  a  contract  with 
a  "specialized"  third-party  service 
provider)  compared  with  a  yearly  cost  of 
$240  for  the  Web  browser  model.  SoCal 
maintains  that  even  if  the  Internet  server 
model  is  adopted  for  users  capable  of 
using  the  ASC  Xl2  formats  and  an 
Internet  server,  a  lower-cost  interactive 
solution,  such  as  the  Web  browser 
model,  also  should  be  provided. 

GISB,  Altra,  Williston  Basin,  and 
NGC/Conoco/Vastar  support  the 
consensus  agreement  to  use  the  Internet 
server  approach  as  the  appropriate 
model  for  time-sensitive  transactional 
data.  The  Internet  server  approach,  they 
contend,  allows  for  automatic 
transmittal  and  reception  of  documents. 


■^This  model  is  similar  to  the  GISB  model  for 
disseminatint;  additional  ir.for.-nalion  over  the 
Internet,  such  as  pipeline  tariffs.  afHliated  marketer 
information,  and  an  index  of  customers. 


which  will  facilitate  computer-to- 
computer  exchanges  of  information. 
They  argue  that  the  Web  browser 
approach  is  more  appropriate  for  one- 
way commimication  where  customers 
wish  to  gather  information  from  the 
pipeline,  without  having  to  return 
information,  than  it  is  for  the  two-way 
commimication  of  business  transactions 
where  both  parties  have  to  send  and 
receive  data.  They  regard  the  Web 
browser  approach  as  more  appropriate 
for  transmitting  non-transactional  data 
where  humans  seek  to  obtain 
information  fi'om  computers,  for 
example,  if  a  person  sought  information 
about  a  tariff  provision  and  needed  to 
search  the  pipeline's  electronic  tariff  to 
find  the  information.  Altra  emphasizes 
that  the  time-stamping  feature  of  the 
Internet  server  approach  provides 
significant  benefits  to  the  industry, 
because  it  enables  the  sender  of  a 
document  to  know  that  the  document 
has  been  received  by  the  server  of  the 
other  party  to  the  transaction  and  has 
not  been  lost  in  transmission.  It  also 
maintains  that  the  GISB  Future 
Technology  Task  Force  considered 
using  the  FTP  protocol,  but  concluded 
it  presented  numerous  problems. 

Altra  maintains  the  capital  and 
operating  cost  of  the  Internet  server 
approach  for  the  pipelines'  customers 
will  vary  depending  on  each  customer's 
needs,  the  size  of  its  business,  and  the 
number  of  pipelines  virith  which  it 
deals.  GISB  points  out  that  there  are 
many  ISP's  who  provide  ever^-thing 
from  basic  worldwide  web  access  to 
complete  Internet  server  sites  at 
reasonable  prices.  Altra  and  GISB 
further  maintain  that  many  customers 
can  effectively  share  the  cost  (and 
minimize  individual  outlays)  by  using  a 
third-party  service  provider  to  maintain 
the  Internet  server. 

Williston  Basin  is  concerned  that  its 
shippers  may  not  be  willing  to  make  the 
investment  to  support  the  Internet 
server  model  if  they  perceive  that 
another,  different  model  may  be 
developed  in  the  future.  It,  therefore, 
requests  a  definitive  decision  and 
implementation  schedule  so  pipelines, 
shippers,  and  third-party  service 
providers  have  certainty  in  the  process. 

GISB  finally  points  out  that  none  of 
these  standards  have  yet  been 
implemented  and  suggests  that  until 
they  are,  no  assessment  can  be  made  of 
any  need  for  changes  or  modifications. 
It  urges  that  the  standards  be  given  a 
chance  to  accomplish  their  intended 
goal  of  helping  to  create  a  seamless 
national  marketplace  for  natural  gas. 

The  Commission  is  adopting  the 
consensus  view  of  the  industry  that  the 
Internet  server  model  is  needed  to 


provide  customers  with  a  framework  for 
conducting  these  business  transactions 
efficiently.  For  example,  each 
standardized  business  transaction 
requires  parties  to  exchange  numerous 
files,  including  "Quick  Response" 
transmissions  at  varying  points  in  the 
process  to  verify  receipt  and  errors  in 
communication.  The  Internet  server 
model  provides  that  these  multiple  files 
can  be  sent  and  received  automatically 
by  computers  at  both  ends.  It  further 
enables  the  party  sending  the  document 
to  obtain  a  time  stamp  establishing 
whether  the  transmission  has  been 
received  and  whether  there  are  any 
errors.  If  a  problem  occurs,  the  sender 
can  resubmit  the  information.  In 
addition,  the  model  provides  customers 
with  significant  flexibility  to  manage 
their  gas  business  in  the  way  that  most 
effectively  meets  their  needs.  Customers 
(or  third-party  providers)  will  be 
receiving  transaction  information 
directly  from  the  pipelines  when  the 
information  is  ready  and  can  program 
their  computers  to  process  such 
information  automatically. 

In  contrast,  the  Web  browser 
approach  advocated  by  WINGS,  PG&E,   . 
and  SoCal  Edison  does  not  provide  the 
same  level  of  functionality  as  the 
Internet  server  model.  The  Web  browser 
model  does  not  support  automatic 
compuler-to-computer  exchanges;  an 
employee  of  the  customer  must  access 
the  pipeline's  home  page  in  order  to 
obtain  each  quick  response  and 
confirmation  document.  There  also 
would  be  no  record  that  the  recipient 
has  received  a  transmitted  document. 

As  GISB  and  Altra  point  out,  the 
Internet  server  model  also  provides  a 
standardized  platform  which  computer 
software  developers  and  third-party 
service  providers  can  use  to  provide 
customers,  including  smaller  customers, 
with  the  interface  that  meets  their 
business  needs.  Third-party  service 
providers  should  enjoy  scale  economies 
in  establishing  Internet  servers,  which 
would  reduce  the  costs  to  smaller 
customers.  According  to  SoCal  Edison's 
cost  estimates,  for  instance,  the  use  of  a 
specialized  third-party  service  provider 
would  be  the  most  cost-effective  way  for 
it  to  use  the  Internet  server  approach, 
with  an  estimated  cost  of  $1 .500/month. 
Such  cost  estimates  prior  to 
implementation  are  necessarily 
tentative,  since  the  market  has  not  yet 
had  a  full  opportunity  to  develop 
competing  products  and  interfaces  to 
meet  market  demand.  However,  even  if 
the  Internet  server  model  ultimately 
costs  more  than  the  Web  browser 
approach  advocated  by  WINGS,  PG&E, 
and  SoCal  Edison,  the  Internet  server 
model  provides  benefits  not  available 
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from  the  Web  browser  approach,  such  as 
permitting  direct  computer-to-computer 
communications  and  automatic 
processing  of  information  as  well  as 
reducing  the  inefficiency,  and  cost,  to 
shippers  of  having  their  personnel 
access  the  pipeline's  home  page  each 
time  they  need  to  check  on  whether  the 
pipeUne  has  sent  a  quick  response, 
confirmation,  or  other  information. 

Whether  changes  to  the  Internet 
server  model  or  a  lower-cost,  lower- 
functionality  model  for  transactional 
exchanges  may  be  needed  in  the  futiu« 
can  be  determined  only  after  the 
Internet  server  model  has  been 
implemented  and  GISB,  the  industry, 
and  the  Commission  have  the 
opportunity  to  evaluate  its  performance. 
Even  if  it  is  ultimately  determined  that 
a  lower-cost  model  is  needed  for  smaller 
customers,  an  investment  in  the  Internet 
server  model  is  still  needed  to  provide 
computer-to-computer  communication, 
which  appears  necessary  to  provide  an 
efficient  commimication  system. 
Moreover,  since  the  Internet  server 
model  uses  many  of  the  same  protocols 
as  the  Web  browser  model,  the 
investment  and  learning  involved  in 
developing  the  Internet  server  approach 
also  would  be  valuable  in  the 
development  of  additional  Internet 
approaches.  In  the  meantime,  the 
Commission  has  not  eliminated  the 
pipeline  EBBs,  so  that  customers  can 
continue  using  this  means  of  transacting 
business  while  the  computer  services 
market  is  developing. 

NorAm  requests  consideration  of 
three  issues  as  the  transition  from  EBBs 
to  the  Internet  is  occurring.  First, 
although  GISB  has  seemingly  resolved 
data  security  and  transmission 
reliability  concerns  with  the  Internet, 
NorAm  contends  the  Commission 
should  consider  providing  pipelines 
protection  from  negligence  claims  based 
on  unreliability  or  interference  with 
communications.  Second,  since  the 
Internet  is  a  third-party  controlled 
media,  NorAm  believes  customers 
should  still  be  able  to  communicate 
using  proprietary  pipeUne  EBBs,  the 
costs  of  which,  it  asserts,  should  remain 
in  the  pipeline's  cost-of-service.  Third, 
as  a  related  matter,  NorAm  asks  that  the 
Commission  be  sensitive  to  the  costs 
and  the  technological  newness  of  the 
Internet  server  model  and  not  require 
customers  to  incur  large  costs  for 
implementing  the  Internet  server  model. 
On  the  other  hand,  Altra  expresses  a 
long-nm  concern  that  if  pipelines 
continue  to  provide  non-standard 
electronic  services  as  a  cost-of-service 
item,  third-party  vendors  will  be  at  a 
competitive  disadvantage. 


The  Commission  sees  no  need  to 
provide  unspeciSed  protection  from 
liability  since  NorAm  has  not  shown 
that  existing  negligence  principles  are 
inadequate  to  deal  with  transmission 
problems.  Indeed,  one  of  the  benefits  of 
the  Internet  server  approach  is  that  it 
should  provide  notice  whether  a 
transmission  has  been  received. 

Both  the  Internet  and  the  telephone 
system  used  to  connect  EBBs  are  third- 
party  networks,  and  both  systems 
require  computers  on  both  sides  of  the 
transaction  to  function  properly,  with 
the  more  likely  breakdown  occurring  on 
the  computer  systems  at  either  end  than 
on  the  network  in  between.'  Thus, 
pipelines  and  their  customers  should 
consider,  if  they  have  not  already,  fail- 
safe procedures  to  deal  with  such 
problems.  Moreover,  the  Commission  is 
not,  at  this  point,  proposing  to  eliminate 
the  pipeline  EBBs,  so  that  customers 
will  still  have  the  ability  to  use  these 
systems  while  the  Internet  mechanism 
is  fully  implemented. 

ni.  Implementation  Procedures 

PipeUnes  are  required  to  implement 
the  standards  adopted  in  this  final  rule 
according  to  the  staggered  schedule  set 
forth  in  Order  No.  587,  beginning  on 
April  1, 1997.*  When  a  pipeline  files  its 
tariff  sheets  (as  distinct  fix>m  its  pro 
forma  tariff  sheets)  under  section 
154.203  of  the  Commission's  regulations 
to  implement  Order  No.  587,  it  must 
incorporate  by  reference  into  its  tariff 
the  Electronic  Delivery  Mechanism 
Standards  adopted  in  this  rule.  A 
pipeUne  must  further  conform  the 
definitions  and  its  personnel  contacts  in 
its  tariff  to  reflect  any  changes  or 
additions  related  to  the  adoption  of 
these  standards.  In  complying  with  the 
requirements  of  section  154.203  of  the 
Commission's  regulations,  a  pipeline 
must  file  a  marked  version  of  the  tariff 
sheets  (under  section  154.201) 
identifying  all  changes  to  the  pro  forma 
tariff  sheets  previously  filed.  In 
addition,  the  pipeline  must  file,  as  part 


^  what  is  now  termed  the  Internet  initially  was 
conceived  during  the  cold  war  as  a  communication 
method  to  maintain  continuing  transmission 
capability  in  the  event  of  nuclear  war.  The  concept 
was  to  replace  the  then  current  point-to-point 
networks,  where  each  site  on  the  network  vras 
dep>endent  on  the  link  before  it,  with  a  web 
network,  where  information  could  find  its  own  path 
even  if  a  section  was  destroyed.  See  e.g..  Life  on  the 
Internet,  The  Online  Edition  of  the  PBS  Series 
About  the  People  Who  are  Shaping  the  Internet,  Net 
History,  http://www.pbs.org.intemet/history  (Jan.  7, 
1997).  The  more  likely  eventuality,  therefore,  is  an 
individual  problem  such  as  a  pipeline  or  customer's 
Internet  service  provider  going  down,  just  as  in  the 
current  EBB  system  a  pipeline  or  customer's  EBB 
computer  can  malfunction. 

■  61  FR  at  39066-67:  III  FERC  Stats,  ft  Regs. 
Preambles  at  30.076-78. 


of  its  statement  of  the  nature,  the 
reasons,  and  the  basis  for  the  filing,  a 
complete  table  showing  for  each  GISB 
standard  adopted  by  the  Commission,  in 
Order  No.  587  and  in  this  rule,  the 
complying  tariff  sheet  number,  and  an 
explanatory  statement,  if  necessary, 
describing  any  reasons  for  deviations 
from  or  changes  to  each  GISB  standard. 
Any  pipeline  seeking  waiver  or 
extension  of  the  requirements  of  this 
rule  is  required  to  file  its  request  within 
30  days  of  the  issuance  of  this  rule. 

IV.  Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RFA) '  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  regulations  adopted  in  this  rule 
impose  requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and,  these  requirements  are, 
in  fact,  designed  to  reduce  the  difficulty 
of  dealing  with  pipelines  by  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  section  605(b) 
of  the  RFA,  the  Commission  hereby 
certifies  that  the  regulations  adopted  in 
this  rule  will  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

V.  Environmental  Analysis 

The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.  ■"  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment. '  ■  The  action  taken  here 
falls  within  categorical  exclusions  in  the 
Commission's  regulations  for  rules  that 
are  clarifying,  corrective,  or  procedural, 
for  information  gathering,  anedysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facihties.'^ 
Therefore,  an  environmental  assessment 
is  uimecessary  and  has  not  been 
prepared  in  this  rulemaking. 

VI.  Information  Collection  Statement 

OMB's  regulations  in  5  CFH  1320.11 
require  that  it  approve  certain  reporting 
and  recordkeeping  requirements 


'5U.S.C.  601-612. 

'"Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987).  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1 30.783  (1987). 

"  18  CFR  380.4. 

12 See  18  CFR  3S0.4(a)(2)(ii),  3B0.4(a)(5). 
380.4(a)(27]. 
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(collections  of  infonnation)  imposed  by 
an  agency.  Upon  approval  of  a 
collection  of  infonnation,  0MB  shall 
assign  an  OMB  control  number  and  an 
expiration  date.  Respondents  subject  to 
the  filing  requirements  of  this  Rule  shall 
not  be  penalized  for  faihng  to  respond 
to  these  collections  of  information 
unless  the  collections  of  information 
display  valid  OMB  control  numbers. 

The  cost  estimates  for  complying  with 
the  Internet  protocols  for  transmission 
of  the  business  practice  standards  were 
included  in  the  FERC-549C  information 
collection  costs  estimates  in  Order  No. 
587.  OMB  has  approved  the  information 
collection  imder  FERC-549C,  Standards 
for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines,  (OMB  Control 
No.  1902-0174),  through  September  30, 
1999. 

The  adoption  of  the  Internet  protocols 
by  this  rule  will  create  a  more  efficient 
communication  medium  for  conducting 
business  with  interstate  pipeUnes  and 
reduce  the  burdens  created  by  the 
disparity  in  log-on  and  other  procedures 
among  the  pipeUne's  EBBs.  The 
information  collection  requirements  in 
this  final  rule  will  be  reported  directly 
to  the  industry  users  and  later  be  subject 
to  audit  by  the  Commission.  The 
implementation  of  these  data 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  and  coincide  with  the 
current  regulatory  environment  which 
the  Commission  instituted  imder  Order 
No.  636  and  the  restructuring  of  the 
natural  gas  industry. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  DC  20426 
(Attention:  Michael  Miller,  Information 
Services  Division,  (202)  208-1415)  or 
the  Office  of  Management  and  Budget 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission  (202) 
395-3087). 

VII.  Efiective  Date 

These  regulations  are  effective  March 
10, 1997.  "Hie  Commission  has 
determined,  with  the  concurrence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  that  this  rule  is  not  a  "major  rule" 
as  defined  in  section  351  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  incorporation 
by  reference  of  certain  publications 
Usted  in  the  regulations  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  10, 1997. 


List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf,  Incorporation  by 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  the  Commission. 
Lois  D.  Cashell. 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  284,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  284-CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  Part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C  7101-7532;  43  IXS.C.  1331- 
1356. 

2.  In  §  284.10,  paragraph(b)(l)(iv)  is 
redesignated  (b)(l)(v),  and  new 
paragraph  (b)(l){iv)  is  added  to  read  as 
follows: 

§  284.10    Standards  for  Pipeline  Business 
Operations  and  Communications. . 

•  •  *  •  tk 

(b)*  *  * 

(1)  •  *  • 

(iv)  Electronic  DeUvery  Mechanism 
Related  Standards,  Principles  4.1.1 
through  4.1.15  and  Standards  4.3.1 
through  4.3.4  and  4.3.7  through  4.3.15 
(Version  1.0,  October  24,  1996);  and 
•        •        •        *        • 

|FR  Doc.  97-2931  Filed  2-5-97;  8:45  am] 

BILUNQ  CODE  VTir-OI-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Amoxicillin  Bolus  and  Soluble  Powder 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  codify  two 
previously  approved  supplemental  new 
animal  drug  appUcations  (NADA's)  filed 
by  Pfizer,  Inc.  The  supplemental 
NADA's  provide  for  the  use  of 
amoxicillin  boluses  and  soluble  powder 
in  preruminating  calves  including  veal 
calves. 
EFFECTIVE  DATE:  February  6, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 
SUPPl-EMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017,  is  sponsor  of  NADA  55-087 
Amoxi-Bol®  (amoxicillin  trihydrate) 
bolus  and  NADA  55-088  Amoxi-Sol® 
(amoxicillin  trihydrate)  soluble  powder 
which  provide  for  treatment  of  bacterial 
enteritis  when  due  to  susceptible 
Escherichia  coli  in  preruminating  calves 
including  veal  calves.  Use  is  by  or  on 
the  order  of  a  Ucensed  veterinarian. 
These  supplemental  NADA's  were 
approved  on  October  7,  1993,  but  the 
regulations  were  inadvertently  not 
amended  at  that  time  to  reflect  these 
approvals.  The  regulations  are  now 
being  amended  in  §§  520.88d(d)  and 
520.88e(d)  (21  CFR  520.88d(d)  and 
520.88e(d))  to  reflect  the  approvals.  In 
addition,  the  term  "nonruminating"  is 
being  changed  to  "prerviminating"  to 
better  describe  the  type  of  animal  being 
treated. 

The  supplemental  approvals  provided 
for  further  clarification  of  the  class  of 
animals  indicated  for  treatment.  No 
additional  safety  or  effectiveness  data 
were  required.  Therefore,  a  freedom  of 
infonnation  (FOI)  summary  is  not 
required. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redclegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food,- 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.88d  is  amended  by 
revising  the  heading  for  paragraph  (d), 
paragraph  (d)(2),  and  the  third  sentence 
in  paragraph  (d)(3)  to  read  as  follows: 

§  520.88d    Amoxicillin  trihydrate  soluble 
powder. 

»        *        *        •        • 

(d)  Conditions  of  use.  Preruminating 
calves  including  veal  calves — 

Ik  *  *  •  * 

(2)  Indications  for  use.  Treatment  of 
bacterial  enteritis  when  due  to 
susceptible  Escherichia  coli  in 
preruminating  calves  including  veal 
calves. 
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(3)  *  *  *  For  use  in  preruminating 
calves  including  veal  calves  only,  not 
for  use  in  other  animals  which  are 
raised  for  food  production.  *  •  * 

3.  Section  520.88e  is  amended  by 
revising  the  heading  for  paragraph  (d), 
paragraph  (d)(2),  and  the  first  sentence 
in  paragraph  (d)(3)  to  read  as  follows: 

fS20.88e    AmoxidHin  trihydrate  boluses. 

•  •        *        *        • 

(d)  Conditions  of  use.  Preruminating 
calves  including  veal  calves — 

•  •        •        *        * 

(2)  Indications  forjise.  Treatment  of 
bacterial  enteritis  when  due  to 
susceptible  Escherichia  coli  in 
preruminating  calves  including  veal 
calves. 

(3)  Limitations.  For  oral  use  in 
prenmiinating  calves  including  veal 
calves  only,  not  for  use  in  other  animals 

which  are  raised  for  food  production. 

•  •  • 

Dated:  January  27, 1997. 
Robert  C  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine 
[FR  Doc.  97-3015  Filed  2-5-97;  8:45  am) 

BIUMG  COOC  41M-01-F 


21CFRPan522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Tllmicosin 
Ptiosptiate  Injection 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  apphcation  (NADA)  filed  by 
Elanco  Animal  Health,  a  Division  of  EU 
Lilly  and  Co.  The  supplemental  NADA 
provides  for  subcutaneous  use  of 
tilmicosin  phosphate  injection  for  the 
control  of  respiratory  disease  in  cattle  at 
high  risk  of  developing  bovine 
respiratory  disease  (BRD)  associated 
with  Pasteurella  haemolytica. 
EFFECTIVE  DATE:  February  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naba  K.  Das,  Center  for  Veterinary 
Medicine  (HFV-133),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1659. 
SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  a  Division  of  Eli  Lilly 
and  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  is  sponsor  of 
NADA  140-929,  which  provides  for  the 
subcutaneous  use  of  Micotil®  300 
(tilmicosin  phosphate)  Injection  for  the 


treatment  of  cattle  with  bovine 
respiratory  disease  (BRD)  associated 
with  P.  haemolytica.  The  drug  is  limited 
to  use  by  or  on  the  order  of  a  licensed 
veterinarian.  The  firm  filed  a 
supplemental  NADA,  which  provides 
for  use  of  Micotil®  for  the  control  of 
respiratory  disease  in  cattle  at  high  risk 
of  developing  BRD  associated  with  P. 
haemolytica.  The  supplement  is 
approved  as  of  December  30, 1996,  and 
21  CFR  522.2471(d)(l)(ii)  is  amended  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  fi^edom  of 
information  summary. 

Also,  certain  limitation  statements  for 
use  of  the  product  are  revised  to  reflect 
cxurent  wording.  Section 
522.2471(d)(l)(iii)  is  amended  by 
revising  two  sentences. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  E)r., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)).  this 
approval  for  food-producing  animals 
qualifies  for  3  years  of  marketing 
exclusivity  beginning  December  30, 
1996,  because  the  supplemental 
application  contains  substantial 
evidence  of  the  effectiveness  of  the  drug 
involved,  any  studies  of  animal  safety, 
or,  in  the  case  of  food  producing 
animals,  human  food  safety  studies 
(other  than  bioequivalence  or  residue 
studies]  required  for  approval  of  the 
supplement  and  conducted  or 
sponsored  by  the  applicant.  The  3  years 
of  meu'keting  exclusivity  applies  only  to 
the  new  claim,  control  of  respiratory 
disease  in  cattle  at  high  risk  of 
developing  BRD  associated  with  P. 
haemolytica,  for  which  the  the 
supplemental  application  was 
approved. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  this 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 


List  of  Subjects 

21  CFR  Part  522 

Animal  drugs 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.Section  522.2471  is  amended  by 
revising  paragraph  (d)(l)(ii)  and  the  last 
four  sentences  of  paragraph  (d)(l)(iii)  to 
read  as  follows: 

§  522.2471    Tilmicosin  phosphate  Injection. 

•  *        •        •        • 

(d)  *  *  * 

(D*  *  * 

(ii)  Indications  for  use.  For  the 
treatment  of  bovine  respiratory  disease 
(BRD)  associated  with  Pasteurella 
haemolytica.  For  the  control  of 
respiratory  disease  in  cattle  at  high  risk 
of  developing  BRD  associated  with  P. 
haemolytica. 

(iii)  *  *  *  A  withdrawal  period  has 
not  been  established  for  this  product  in 
preruminating  calves.  Do  not  use  in 
calves  to  be  processed  for  veal.  Do  not 
slaughter  within  28  days  of  last 
treatment.  Federal  law  restricts  this  drug 
to  use  or  on  the  order  of  a  licensed 
veterinarian. 

•  •        *        *        * 

Dated:  January  27, 1997. 
Robert  C.  Livingston, 

Director,  Office  of  New  Animal  Drug 
Evaluation  Center  for  Veterinary  Medicine 
[FR  Doc.  97-3016  Filed  2-5-97;  8:45  am) 
BILLINO  COOE  41(0-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Juan  9«-077] 
RIN2115-AA97 

Safety  Zone  Regulations:  Southeast 
End  of  Vieques  Island,  PR 

AGENCY:  Coast  Guard,  CXDT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
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southeast  end  of  Vieques  Island  during 
small  boat  operations  and  testing 
conducted  by  the  U.S.  Navy.  This  safety 
zone  will  remain  in  effect  for  all  vessels 
during  the  following  times:  from  5  p.m. 
imtil  6  a.m.  local  time,  between 
February  5  to  February  9, 1997,  and 
from  5  p.m.  until  6  a.m.  local  time, 
between  February  11,  to  February  15, 
1997.  The  U.S.  Navy  will  be  testing 
vessels  at  high  speed  in  the  safety  zone. 
Therefore,  these  regulations  are 
necessary  to  provide  for  the  safety  of  Ufe 
on  navigable  waters  during  the  naval 
operations.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  January  31, 1997, 
at  5  p.m.  local  time.  The  safety  zone  will 
terminate  on  February  15, 1997  at  6  a.m. 
local  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jimior  Grade  M.J.  Simbulan 
or  Ensign  Jose  A.  Pena  at  (787)  729- 
6800,  ext.  380/381,  Marie  Safety  Office, 
San  Juan,  P.O.  Box  9023666,  San  Juan, 
PR  00902-3666. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
pubUshed  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  minimize 
the  potential  for  hazards  to  the  vessels 
affected  and  the  environment.  The 
information  on  this  event  was  received 
within  sufficient  time  to  publish 
proposed  rules  in  advance  or  provide 
for  a  delayed  effective  date. 

Discussion  of  Regulations 

The  Coast  Guard  is  establishing  a 
safety  zone  on  the  southeast  end  of 
Vieques  Island  during  small  boat 
operations  and  testing  conducted  by  the 
U.S.  Navy.  This  safety  zone  will  remain 
in  effect  for  all  vessels  diuing  the 
following  times:  from  5  p.m.  until  6  am 
local  time,  between  Janutuy  31  to 
February  4, 1997.  from  6:30  a.m.  until 
4  p.m.  local  time,  between  February  5  to 
February  9, 1997,  and  from  5  p.m.  until 
6  a.m.  local  time,  between  February  11 
to  February  15, 1997.  The  U.S.  Navy 
will  be  testing  vessels  at  high  speed  in 
the  safety  zone.  Therefore,  these 
regulations  are  necessary  to  provide  for 
the  safety  of  Ufe  on  navigable  waters 
during  the  naval  operations.  Entry  into 
this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

The  safety  zone  will  encompass  an 
area  of  approximately  13  square  miles. 


The  safety  zone  extends  northward  from 
latitude  18-05.0  N  to  the  South  coast  of 
Vieques  Island  or  latitude  1&-08.0  N. 
The  safety  zone  is  bound  on  the  east  by 
longitude  065-21.0  W  and  on  the  west 
by  longitude  065-16.0  W.  This 
regulation  is  issued  pursuant  to  33 
U.S.C.  1225  and  1231  as  set  out  in  the 
authority  citation  for  all  of  Part  165. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  polices 
and  procediu«s  of  DOT  is  unnecessary. 
This  safety  zone  will  be  effective  for  a 
limited  niunber  of  days  and  affect  a 
small  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdiction  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  regulation  will  be  effective 
for  a  limited  number  of  days  and  affect 
a  limited  area. 

CoUection  oflnformation 

This  rule  contain  no  coUection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 


consistent  with  Section  2.B.2.  of 
Commandant  Instruction  M16475.1B, 
(as  revised  by  59  FR  38654,  July  29, 
1994),  this  rule  is  categorically  excluded 
bom  further  environmental 
documentation.  In  accordance  with 
section  2.B.2.e.(34)(g),  the  Coast  Guard 
has  completed  an  Environmental  Impact 
Determination  and  a  Categorical 
Exclusion  Checklist. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciuity  measures, 
Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing. 
Subpart  C  of  Part  165  of  title  33,  Code 
of  Federal  Regulations,  the  Coast  Guard 
amends  as  follows: 

PART  t6&-{AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1, 6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  new  165.T96-077  is  added  to 
read  as  follows: 

§l66.T96-077    Safety  Zone:  Southeast  end 
of  Vieques  Island,  PR. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

A  foiu-sided  box  bounded  on  the 
north  by  the  south  shore  of  Vieques  or 
latitude  18-08.0  N,  bounded  on  the 
south  by  latitude  18-05.0  N,  bounded 
on  the  east  by  longitude  65-16.0  W.  and 
bounded  on  west  by  longitude  65-21:0 
W. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  5  p.m.  local  time  on 
31  January  1997.  It  will  terminate  at 
approximately  6  am  local  time  on  15 
February  1997,  unless  terminated 
sooner  by  the  Coast  Guard  Captain  of 
the  Port. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 

Dated:  January  24. 1997. 
B.M.  Salerao, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port.  San  Juan,  Puerto  Rico. 
IFR  Doc.  97-3002  Filed  2-5-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart3 
RIN  290Q-AI47 

Dependency  and  Income 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  dcx:iunent  amends 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  exclude 
payments  of  accrued  pension  benefits 
from  countable  income  in  determining 
entitlement  to  VA  improved  death 
pension  benefits.  This  change  is  needed 
to  implement  a  decision  of  die  United 
States  Court  of  Veterans  Appeals.  The 
intended  effect  of  this  change  is  to  bring 
the  regulations  into  conformance  with 
the  decision  of  the  Court. 

EFFECTIVE  DATE:  This  amendment  is 
effective  November  29,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  Flohr,  Consultant,  Program 
Management,  Compensation  and 
Pension  Service,  Veterans  Benefits 
Administration.  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
7241. 

SUPPLEMENTARY  INFORMATION:  Under 
Title  38  United  States  Code,  Chapter  15, 
eUgible  veterans  may  be  entitled  to 
nonservice-cormected  disability  pension 
benefits  and  eUgible  surviving  spouses 
and/or  children  may  be  entitled  to 
payment  of  nonservice-connected  death 
pension  benefits  subject  to  statutory 
annual  income  limitations.  In 
determining  aimual  income  under 
Chapter  15,  all  payments  of  any  kind  or 
from  any  source  are  countable  unless 
specifically  excluded  by  statute.  38 
U.S.C.  1503(a)(2)  specifically  excludes 
"payments  under  this  chapter."  i.e., 
Chapter  15,  from  countable  income. 
Under  the  provisions  of  38  U.S.C. 
5121,  certain  periodic  monetary  benefits 
to  which  an  individual  was  entitled  at 
death  under  existing  ratings  or 
decisions,  or  based  on  evidence  in  file 
at  date  of  death,  that  are  due  and  unpaid 
for  a  p>eriod  not  to  exceed  two  years 
shall,  upon  the  death  of  such 
individual,  be  paid  to  certain 
individuals  as  set  forth  in  5121(a). 

The  United  States  Court  of  Veterans 
Appeals  has  held  that,  since  accrued 
benefits  paid  to  a  veteran's  surviving 
spouse  and/or  child  based  on  pension 
benefits  owed  to  a  veteran  at  the  time 
of  his  or  her  death  are  derivative  in 
nature,  they  are  no  more  than  payments 
of  pension  under  38  U.S.C.  Chapter  15 
that  VA  owed  a  veteran  at  the  time  of 
death  and  are,  therefore,  excluded  from 


countable  annual  income  for  VA 
improved  death  pension  piuposes.  See 
Martin  v.  Brown,  7  Vet.  App.  196, 199- 
200  (1994).  The  department  is  amending 
38  CFR  3.272(c)  to  incorporate  this 
holding  of  the  Court. 

VA  is  issuing  a  final  rule  to 
implement  this  decision  of  the  Court. 
Because  this  amendment  is  an 
interpretive  rule  that  reflects  a  decision 
of  the  Court,  pubUcation  as  a  proposal 
for  public  notice  and  comment  under 
Title  5  U.S.C.  553,  the  Administrative 
Procedures  Act,  is  unnecessary. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibihty  Act  (5 
U.S.C.  601-612).  Even  so,  Uie  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.100, 
64.101,  64.104,  64.105.  64.106,  64.109,  and 
64.110. 

List  of  Subiects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Health  care.  Pensions.  Veterans. 

Approved:  January  23, 1997. 
Jesae  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Com:;ensatlon 

1.  The  authority  citation  for  part  3. 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

§3.272    [Amended] 

2.  In  §  3.272.  paragraph  (c)  is 
amended  by  removing  "Code."  and 
adding,  in  its  place.  "Code,  including 
accrued  pension  benefits  payable  under 
38  U.S.C.  5121." 

IFR  Doc.  97-2901  Filed  2-5-97;  8:45  am) 
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action:  Final  rule. 


38  CFR  Part  3 

RIN290a-AI36 

Spouse  and  Surviving  Spouse 

agency:  Department  of  Veterans  Affairs. 


SUMMARY:  This  document  amends 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  to  replace 
gender-specific  language  vdth  gender- 
neutral  language.  The  amendments  are 
necessary  to  conform  the  adjudication 
regulations  with  the  VA  policy  that  all 
of  its  pubUcations  will  be  stated  in  a 
manner  that  does  not  seem  to  preclude 
benefits  for  female  veterans,  dependents 
or  beneficiaries. 

EFFECTIVE  DATE:  This  amendment  is 
effective  February  6, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:Paul 
Trowbridge.  Consultant.  Compensation 
and  Pension  Service  (213),  Veterans 
Benefits  Administration.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
^W,  Washington.  DC  20420.  telephone 
(202)  273-7218. 

SUPPLEMENTARY  INFORMATION:  It  is  our 
pohcy  that  in  any  VA  publication  and 
in  any  communications,  words  and 
statements  denoting  gender  shall  avoid 
any  appearance  of  seeming  to  preclude 
benefits  for  female  veterans, 
dependents,  or  beneficiaries.  We  believe 
that  the  best  way  to  do  so  is  to  use 
gender-neutral  terms  such  as  "spouse" 
or  "surviving  spouse"  rather  than 
gender-specific  terms  such  as 
"husband,"  "wife,"  "widow."  or 
"widower." 

This  dociunent  deletes  references 
throughout  38  CFR  part  3  to  "wife," 
"husband,"  "widow."  or  "widower." 
and  replaces  them  with  the  terms 
"spouse"  and  "surviving  spouse."  In  38 
CFR  3.205(a)(6).  "held  themselves  out  as 
married"  has  been  substituted  for  "held 
themselves  out  as  husband  and  wife." 
38  CFR  3.50  is  revised  to  provide  a  new 
definition  of  "spouse"  and  "siuviving 
spouse"  to  reflect  statutory 
requirements.  Because  of  this  change,  it 
is  no  longer  necessary  to  define  "wife" 
and  "widow."  These  terms  are  therefore 
removed.  38  CFR  3.51  previously 
provided  that  the  term  "wife"  includes 
the  husband  of  a  female  veteran  and  the 
term  "widow"  includes  the  widower  of 
a  female  veteran.  Because  we  have 
substituted  gender-neutral  terms  such  as 
"spouse"  and  "surviving  spouse"  for 
terms  such  as  "wife,"  "husband." 
"widow,"  or  "widower"  throughout  the 
adjudication  regulations,  38  CFR  3.51  is 
no  longer  necessary  and  we  have 
removed  it. 

Since  these  amendments  make  no 
substantive  change  to  the  regulations, 
the  Secretary  finds  that  notice  and 
public  procedure  thereon  are 
unnecessary.  Accordingly,  these 
amendments  are  promulgated  without 
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regard  to  the  notice-and-conunent  and 
effective-date  provisions  of  5  U.S.C.  553. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601-612).  Even  so,  the  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104, 
64.105,64.109,64.110. 

List  of  Sub)ect8  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  January  27, 1997. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation  , 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a],  unless 
otherwised  noted. 

2.  Section  3.50  is  revised  to  read  as 
follows: 

$  3.50    Spouse  and  surviving  spouse. 

(a)  Spouse.  "Spouse"  means  a  person 
of  the  opposite  sex  whose  marriage  to 
the  veteran  meets  the  requirements  of 
§3.1(j). 

(b)  Surviving  spouse.  Except  as 
provided  in  §  3.52,  "surviving  spouse" 
means  a  person  of  the  opposite  sex 
whose  marriage  to  the  veteran  meets  the 
requirements  of  §  3.1(j)  and  who  was  the 
spouse  of  the  veteran  at  the  time  of  the 
veteran's  death  and: 

.    (1)  Who  lived  with  the  veteran 
continuously  from  the  date  of  marriage 
to  the  date  of  the  veteran's  death  except 
where  there  was  a  separation  which  was 
due  to  the  misconduct  of,  or  procured 
by,  the  veteran  without  the  fault  of  the 
spouse;  and 

(2)  Except  as  provided  in  §  3.55,  has 
not  remarried  or  has  not  since  the  death 
of  the  veteran  and  after  September  19, 
1962,  lived  with  another  person  of  the 
opposite  sex  and  held  himself  or  herself 
out  openly  to  the  public  to  be  the 
spouse  of  such  other  person. 


S3.51    [Removed] 

3.  Section  3.51  is  removed. 

§3.106    [Amended] 

4.  In  §  3.106,  paragraph  (e)  is 
amended  by  removing  "widow"  and 
adding,  in  its  place,  "surviving  spouse". 

§3.205    [Amended] 

5.  In  §  3.205,  the  last  sentence  of 
paragraph  (a)(6)  is  amended  by 
removing  "husband  and  wife"  and 
adding,  in  their  place,  "married". 

§3.214    [Amended] 

6.  In  §  3.214,  the  section  heading  is 
amended  by  removing  "widows"  and 
adding,  in  its  place,  "siuviving 
spouses". 

§3.252    [Amended] 

7.  In  §  3.252,  paragraph  (b)  is 
amended  by  removing  "widow  or 
widower"  each  time  they  appear  and 
adding,  in  their  place,  "surviving 
spouse";  and  paragraph  (e)  is  revised  to 
read  as  follows: 

§3.252    Annual  income;  pension;  Mexican 
border  period  and  later  war  periods. 

•  *        *        *        • 

(e)  Surviving  spouse  with  a  child — (1) 
Child.  The  term  "child"  means  a  child 
as  defined  in  §  3.57.  Where  a  veteran's 
child  is  bom  after  the  veteran  dies,  the 
surviving  spouse  will  not  be  considered 
a  surviving  spouse  with  a  child  prior  to 
the  child's  date  of  birth. 

(2)  Veteran's  child  not  in  surviving 
spouse's  custody.  Where  the  veteran 
was  survived  by  a  surviving  spouse  and 
by  a  child,  the  income  increments  for  a 
surviving  spouse  and  child  apply  even 
though  the  child  is  not  the  child  of  the 
surviving  spouse  and  not  in  his  or  her 
custody. 

(3)  Income  of  child.  The  separate 
income  received  by  a  child  or  children, 
regardless  of  custody,  will  not  be 
considered  in  computing  the  surviving 
spouse's  income.  Where  the  separate 
income  of  the  child  is  turned  over  to  the 
surviving  spouse,  only  so  much  of  the 
money  as  is  left  after  deducting  any 
expenses  for  maintenance  of  the  child 
will  be  considered  the  siuviving 
spouse's  income. 

(4)  Alternative  rate.  Whenever  the 
monthly  pension  rate  payable  to  the 
surviving  spouse  under  the  formula  in 
38  U.S.C.  1541(c)  is  less  than  the  rate 
payable  for  one  child  under  section 
1542  if  the  surviving  spouse  were  not 
entitled,  the  surviving  spouse  will  be 
paid  the  child's  rate. 

*  •        *        •        • 

8.  Section  3.257  is  revised  to  read  as 
follows: 


§  3.257   Children;  no  surviving  spouse 
entitled. 

Where  pension  is  not  payable  to  a 
surviving  spouse  because  his  or  her 
annual  income  exceeds  the  statutory 
limitation  or  because  of  his  or  her  net 
worth,  payments  will  be  made  to  or  for 
the  child  or  children  as  if  there  were  no 
surviving  spouse. 

§3.262    [Amended] 

9.  In  §  3.262,  paragraph  (k)(6)  is 
amended  by  removing  "widow"  and 
adding,  in  its  place,  "surviving  spouse". 

§3.400    [Amended] 

10.  In  §  3.400,  paragraph  (e)(2)  is 
amended  by  removing  "widow's  or 
widower's  "  each  time  they  appear  and 
adding,  in  their  place,  "surviving 
spouse's"  and  by  removing  "widow  or 
widower"  and  adding,  in  their  place, 
"surviving  spouse". 

§3.401    (Amended] 

11.  In  §3.401,  paragraph  (c),  the 
heading  is  amended  by  removing  "wife 
(husband)"  and  adding,  in  their  place, 
"spouse". 

§3.666    [Amended] 

12.  In  §  3.666,  paragraph  (b)(1)  is 
amended  by  removing  "widow  or 
widower"  and  adding,  in  their  place, 
"surviving  spouse". 

§3.702    [Antended] 

13.  In  §  3.702,  paragraph  (e),  the 
heading  is  amended  by  removing 
"Widow  (widower)"  and  adding,  in 
their  place,  "Surviving  spouse". 

§3.805    [Amended] 

14.  In  §  3.805,  paragraphs  (d)  and  (e) 
are  amended  by  removing  "widow 
(widower)"  each  time  they  appear  and 
adding,  in  their  place,  "surviving 
spouse";  and  paragraph  (f)  is  amended 
by  removing  "herself  (himself)". 

§3.857    [Amended] 

15.  In  §  3.857,  the  heading  and  text 
are  amended  by  removing  "widow  or 
widower"  each  time  they  appear  and 
adding,  in  their  place,  "surviving 
spouse". 

§3.1000    [Amended] 

16.  In  §  3.1000.  paragraph  (a)(2)  is 
amended  by  removing  "widow  or 
remarried  widow"  and  adding,  in  their 
place,  "surviving  spouse  or  remarried 
surviving  spouse";  paragraph  (b)(3)  is 
amended  by  removing  "widow's"  and 
adding,  in  its  place,  "surviving 
spouse's";  the  introductory  text  of 
paragraph  (c)  is  amended  by  removing 
"widow"  and  adding,  in  its  place, 
"surviving  spouse";  paragraph  (d)(1)  is 
amended  by  removing  "widow  or 
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widower"  and  adding,  in  their  place, 
"surviving  spouse":  and  paragraph  (f)  is 
amended  by  removing  "widow  or 
widower"  and  adding,  in  their  place, 
"surviving  spouse"  and  by  removing 
"wife  or  husband"  and  adding,  in  their 
place,  "spouse". 

|FR  Doc.  97-2903  Filed  2-5-97;  8:45  am) 
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38CFRPart36 

RiN  2900-nAH63 

Loan  Guaranty:  Rood  Insurance 
Requirements 

AGENCY:  Veterans  Benefits 

Administration,  Department  of  Veterans 

Affairs. 

ACTION:  Final  rule. 

summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its  loan 
guaranty  regulations  regarding  loans  in 
areas  having  special  flood  hazards.  This 
action  is  required  by  statute  to 
implement  the  provisions  of  the 
National  Flood  Insurance  Reform  Act  of 
1994,  Title  V  of  Public  Law  103-325. 
VA  is  amending  its  regulations  to 
strengthen  requirements  for  procuring 
and  maintaining  flood  insurance  on 
properties  in  areas  having  special  flood 
hazards  which  secure  loans  guaranteed 
by  VA,  and  to  include  new  requirements 
for  VA  as  a  "Federal  agency  lender." 
The  new  requirements  include  escrow 
requirements  for  flood  insurance 
premiums,  the  requirement  to  "force 
place"  flood  insurance  under  certain 
circumstances,  enhanced  flood  hazard 
notice  requirements,  new  authority  for 
VA  to  charge  fees  for  determining 
whether  a  property  is  located  in  a 
special  flood  hazard  area,  and  various 
other  provisions  necessary  to  implement 
the  National  Flood  hisurance  Reform 
Act  of  1994. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  February  6,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Pohcy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
273-7368. 

SUPPLEMENTARY  INFORMATION:  Title  V  of 
the  Riegle  Community-  Development  and 
Regulatory  bnprovement  Act  of  1994, 
which  is  called  the  National  Flood 
Insurance  Reform  Act  of  1994  (Reform 
Act),  comprehensively  revised  existing 
Federal  flood  insurance  statutes.  The 
Reform  Act  was  intended  to  increase 
compliance  with  flood  insurance 
requirements  and  participation  in  the 


National  Flood  Insiu-ance  Program  in 
order  to  provide  additional  income  to 
the  National  Flood  hisurance  Fund  and 
to  decrease  the  financial  burden  of 
flooding  on  the  Federal  government, 
taxpayers,  and  flood  victims.  The 
Reform  Act  requires  the  Federal  entities 
for  lending  regulation  to  issue 
regulations  fulfilling  its  statutory 
requirements,  and  Federal  agency 
lenders  to  issue  regulations  consistent 
with  and  substantially  identical  to  the 
regulations  issued  by  the  Federal 
entities  for  lending  regulation.  The 
Federal  entities  for  lending  regulation 
published  a  joint  final  rule  on  August 
29, 1996. 

VA  is  amending  its  regulations  in 
order  to  set  forth  the  requirement  of 
flood  insurance  coverage  on  properties 
located  in  special  flood  hazard  areas 
which  secure  loans  made  or  guaranteed 
by  VA.  and  to  fulfill  the  statutory 
requirement  that  VA  issue  regulations 
consistent  with  and  substantially 
identical  to  the  regulations  issued  by  the 
Federal  entities  for  lending  regulation. 

Existing  VA  regulations  regarding 
flood  insurance  requirements  are  based 
on  several  provisions  of  Title  42  U.S.C, 
Chapter  50,  which  were  in  place  prior 
to  the  enactment  of  the  Reform  Act.  42 
U.S.C.  4106(a)  provides  that  no  Federal 
agency  shall  approve  any  financial 
assistance  (guarantee  or  make  a  loan)  for 
acquisition  or  construction  purposes  on 
and  after  July  1, 1975,  for  use  in  any 
area  that  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  as  an  area 
having  special  flood  hazards  unless  the 
community  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4012a(a)  provides  that  no  Federal 
agency  shall  approve  any  financial 
assistance  for  acquisition  or 
construction  purposes  for  use  in  any 
area  that  has  been  identified  by  the 
Director  of  FEMA  as  having  special 
flood  hazards  and  in  which  the  sale  of 
flood  insurance  is  available  imder  the 
National  Flood  Insurance  Act  of  1968 
unless  the  building  or  manufactured 
home  and  any  personal  property  to 
which  such  financial  assistance  relates 
is  covered  by  flood  insurance. 

The  Reform  Act  added  42  U.S.C. 
4012a(b)  which  provides  that  regulated 
lending  institutions  and  Federal  agency 
lenders  cannot  make,  increase,  extend, 
or  renew  any  loan  secured  by  improved 
real  estate  or  a  manufactured  home 
located  or  to  be  located  in  an  area  that 
has  been  identified  by  the  Director  of 
FEMA  as  an  area  having  special  flood 
hazards  and  in  which  flood  insurance 
has  been  made  available  under  the 
National  Flood  Insurance  Act  of  1968, 


unless  the  building  or  manufactured 
home  and  any  personal  property 
seciuing  such  loan  is  covered  by  flood 
insurance.  Further,  lenders  selUng  loans 
to  the  Federal  National  Mortgage 
Association  or  the  Federal  Home  Loan 
Mortgage  Corporation  must  ensure  that 
any  loan  secured  by  improved  real 
estate ^r  a  manufactured  home 
identified  as  being  in  a  special  flood 
hazard  area  at  the  time  of  origination  or 
any  time  dining  the  term  of  the  loan  is 
covered  by  flood  insurance. 

One  significant  impact  of  the  new 
provisions  on  VA  is  a  greater  emphasis 
on  ensuring  flood  insiuance  coverage 
diuing  the  entire  term  of  loans 
guaranteed  or  made  by  VA  which 
require  such  insiuance,  taking  into 
accoimt  any  remapping  of  special  flood 
hazard  areas  by  FEMA.  VA  is  amending 
38  CFR  36.4222  regarding  hazard 
insurance  coverage  for  manufactured 
home  loans  guaranteed  by  VA,  38  CFR 
36.4326  regarding  hazard  insurance 
coverage  for  other  loans  guaranteed  by 
VA,  and  38  CFR  36.4600(c)(3)  regarding 
hazard  insurance  coverage  for  loans  sold 
by  VA  subject  to  guaranty,  by  adding 
language  to  emphasize  that  the  flood 
insurance  requirement  applies  any  time 
during  the  term  of  the  loan  that  the 
security  is  located  in  a  special  flood 
hazard  area,  not  just  when  the  loan  is 
made.  VA  is  adding  language  to  38  CFR 
36.4512(b)  which  provides  that  it  cannot 
make,  increase,  extend,  or  renew  any 
loan  secured  by  improved  real  estate  or 
a  manufactured  home  located  or  to  be 
located  in  a  special  flood  hazard  area 
unless  the  security  is  covered  by  flood 
insurance  for  the  term  of  the  loan. 

Under  42  U.S.C.  4106(a),  Federal 
agencies  are  prohibited  from  providing 
financial  assistance  for  acquisition  or 
construction  purposes  for  use  in  any 
area  that  has  been  identified  by  FEMA 
as  an  area  having  special  flood  hazards 
unless  the  commimity  in  which  such 
area  is  situated  is  then  participating  in 
the  National  Flood  Insurance  Program. 
Although  this  is  not  a  new  provision  of 
the  law,  VA  is  using  this  opportimity  to 
ensure  program  participants  are  aware 
of  the  prohibition.  VA  is  incorporating 
the  prohibition  into  38  CFR  36.4222, 
36.4326,  36.4402  and  36.4512. 

hi  38  CFR  36.4326  and  36.4402(a)(6). 
the  reference  to  the  Secretary  of  Housing 
and  Urban  Development  is  replaced  by 
a  reference  to  the  FEMA. 

38  CFR  36.4500(b)  is  amended  to 
make  the  provisions  of  38  CFR  36.4512 
applicable  to  Native  American  veteran 
direct  loans.  Editorial  changes  are  also 
made  to  38  CFR  36.4512. 

The  Reform  Act  requires  that  VA 
issue  regulations  consistent  with  and 
substantially  identical  to  those  issued 
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by  the  Federal  entities  for  lending 
regulation.  The  regulations  issued  by 
the  Federal  entities  for  lending 
regulation  restate  the  requirements  of 
the  law  as  applied  to  regulated  lending 
institutions.  VA  is  adding  this  language, 
as  applied  to  its  role  as  a  Federal  agency 
lender,  to  its  regulations  as  sections  38 
CFR  36.4700  through  36.4709.  These 
regulations  apply  whenever  VA  makes, 
increases,  extends  or  renews,  and,  in 
some  cases,  sells  a  loan  secured  by 
improved  real  estate  or  a  manufactured 
home  located  in  an  area  identified  by 
FEMA  as  having  special  flood  hazards. 
The  regulations  include  the  following 
requirements:  VA  will  maintain  the 
required  amoimt  of  flood  insurance  for 
the  term  of  the  loan;  VA  vdll  escrow  for 
flood  insurance  premiiuns  if  it  requires 
the  escrow  of  taxes,  insiu-ance,  or  other 
charges;  VA  will  use  the  standard  flood 
jiazard  determination  form  prescribed 
by  FEMA,  retain  a  copy  of  each 
completed  form,  and  may  charge  a  fee 
for  flood  determinations  under  certain 
circiunstances;  VA  will  force  placement 
of  flood  insurance  under  certain 
circiunstances;  VA  will  provide  notice 
of  special  flood  hazards  and  availability 
of  Federal  disaster  relief  assistance,  in  a 
specific  written  format,  to  the  borrower 
and  servicer  of  the  loan,  and  retain  a 
record  of  receipt  of  the  notices  by  these 
parties;  and  VA  will  notify  the  Krector 
of  FEMA,  or  the  Director's  designee,  of 
the  identity  of  the  servicer  of  the  loan 
and  of  any  change  in  the  servicer.  VA 
is  omitting  the  references  to  table 
funding  contained  in  the  regulations 
issued  by  the  Federal  entities  for 
lending  regulation  from  its  amendments 
because  they  are  not  applicable  to  its 
role  as  a  Federal  agency  lender. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  The  final  rule 
essentially  restates  statutory  provisions 
and  reflects  statutory  requirements. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  final  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibihty  analysis 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  numbers  are  64.106, 
64.114,  64.118,  64.119  and  64.126. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  Loan  programs — chousing  and 
commimity  development.  Manufactured 
homes.  Veterans. 


Approved:  January  24, 1997. 
Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  amended  as 
set  forth  below. 

PART  36— LOAN  GUARANTY 

1.  An  authority  citation  for  part  36  is 
added  to  read  as  follows: 

Authority:  38  U.S.C.  501.  3701-3704,  3707. 
3710-3714,  3719,  3720,  3729,  3762.  unless 
otherwise  noted. 

2.  In  §  36.4222,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§36.4222    Hazard  Insurance. 

(a)  •  •  * 

(1)  Flood  insiuance  will  be  required 
on  any  manufactured  home,  building  or 
personal  property  securing  a  loan  at  any 
time  during  ihe  term  of  the  loan  that 
such  security  is  located  in  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  as  having  special 
flood  hazards  and  in  which  flood 
insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act, 
as  amended.  The  amount  of  flood 
insurance  must  be  at  least  equal  to  the 
lesser  of  the  outstanding  principal 
balance  of  the  loan  or  the  maximiun  " 
limit  of  coverage  available  for  the 
particular  type  of  property  under  the 
National  Flood  Insiuance  Act,  as 
amended.  The  Secretary  cannot 
guarantee  a  loan  for  the  acquisition  or 
construction  of  property  located  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency  as 
having  special  flood  hazards  unless  the 
commimity  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insiu-ance  Program. 

(Authority:  42  U.S.C.  4012a,  4106(a)) 

***** 

3.  Section  36.4326  is  revised  to  read 
as  follows: 

§36.4326    Hazard  insurance. 

The  holder  shall  require  insurance 
poUcies  to  be  procured  and  maintained 
in  an  amount  sufficient  to  protect  the 
security  against  the  risks  or  hazards  to 
which  it  may  be  subjected  to  the  extent 
customary  in  the  locality.  All  moneys 
received  under  such  poUcies  covering 
payment  of  insured  losses  shall  be 
applied  to  restoration  of  the  security  or 
to  the  loan  balance.  Flood  insurance 
will  be  required  on  any  building  or 
personal  property  securing  a  loan  at  any 
time  during  the  term  of  the  loan  that 
such  security  is  located  in  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  as  having  special 
flood  hazards  and  in  which  flood 


insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act, 
as  amended.  The  amount  of  flood 
insurance  must  be  at  least  equal  to  the 
lesser  of  the  outstanding  principal 
balance  of  the  loan  or  the  maximum 
limit  of  coverage  available  for  the 
particular  type  of  property  under  the 
National  Flood  Insurance  Act,  as 
amended.  The  Secretary  cannot 
guarantee  a  loan  for  the  acquisition  or 
construction  of  property  located  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency  as 
having  special  flood  hazards  unless  the 
community  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insurance  Program." 

(Authority:  42  U.S.C.  4012a,  4106(a)) 

4.  In  §  36.4402.  paragraph  (a)(6)  is 
revised  to  read  as  follows: 


Eligibility. 

* 


§36.4402 

(a)*  * 

(6)  The  housing  unit,  if  it  is  located 
or  becomes  located  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  as  having  special  flood  hazards 
and  in  which  flood  insurance  has  been 
made  available  under  the  National 
Flood  Insurance  Act,  as  amended,  is  or 
will  be  covered  by  flood  insurance.  The 
amount  of  flood  insurance  must  be  at 
least  equal  to  the  lesser  of  the  full 
insurable  value  of  the  property  or  the 
maximum  Umit  of  coverage  available  for 
the  particular  type  of  property  under  the 
National  Flood  Insurance  Act,  as 
amended.  The  Secretary  cannot  approve 
any  financial  assistance  for  the 
acquisition  or  construction  of  property 
located  in  an  area  identified  by  the 
Federal  Emergency  Management  Agency 
as  having  special  flood  hazards  unless 
the  community  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insurance  Program. 

(Authority:  42  U.S.C.  4012a,  4106(a)) 

5.  In  §  36.4500,  paragraph  (b)  is 
revised  to  read  as  follows: 

§36.4500    Applicability. 

•        •        •        *        • 

(b)  Sections  36.4501,  36.4512.  and 
36.4527,  which  concern  direct  loans  to 
Native  American  veterans  shall  be 
applicable  to  loans  made  by  the 
Secretary  pursuant  to  38  U.S.C.  3761 
through  3764. 

(Authority:  42  U.S.C.  4012a) 

6.  Section  36.4512  is  revised  to  read 
as  follows: 

§  36.4512    Taxes  and  insurance. 

(a)  In  addition  to  the  monthly 
installment  payments  of  principal  and 
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interest  payable  under  the  terms  of  the 
loan  agreement,  the  borrower  will  be 
required  to  make  payments  monthly  to 
the  Secretary  in  such  amounts  as  may  be 
determined  by  the  Secretary  from  time 
to  time  to  be  necessary  for  the  purpose 
of  accumulating  funds  sufficient  for  the 
payment  of  taxes  and  assessments, 
ground  rents,  insurance  premiums,  and 
similar  levies  or  charges  on  the  security 
property.  The  borrower  at  loan  closing 
shall  pay  in  cash  to  the  Secretary  such 
sum  as  it  estimates  may  be  necessary  as 
the  initial  deposit  to  the  borrower's  tax 
and  insurance  reserve  account. 

(Authority:  38  U.S.C  3720) 

(b)  The  borrower  shall  procure  and 
maintain  insurance  of  a  type  or  types 
and  in  such  amounts  as  may  be  required 
by  the  Secretary  to  protect  the  security 
against  fire  and  other  hazards.  The 
Secretary  cannot  make  a  loan  for  the 
acquisition  or  construction  of  property 
located  in  an  area  identified  by  the 
Federal  Emergency  Management  Agency 
as  having  special  flood  hazards  unless 
the  community  in  which  such  area  is 
situated  is  then  participating  in  the 
National  Flood  Insurance  Program.  The 
Secretary  shall  not  make,  increase, 
extend,  or  renew  a  loan  secured  by  a 
building  or  manufactured  home  that  is 
located  or  to  be  located  in  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  as  having  special 
flood  hazards  and  in  which  flood 
insurance  has  been  made  available 
under  the  National  Flood  Insurance  Act, 
as  amended,  unless  the  building  or 
manufactured  home  and  any  personal 
property  securing  the  loan  is  covered  by 
flood  insurance  for  the  term  of  the  loan. 
The  amount  of  flood  insurance  must  be 
at  least  equal  to  the  lesser  of  the 
outstanding  principal  balance  of  the 
loan  or  the  maximum  Umit  of  coverage 
available  for  the  particular  type  of 
property  under  the  National  Flood 
Insurance  Act.  as  amended.  The 
requirements  of  38  CFR  36.4700  through 
36.4709  shall  apply  to  direct  loans  made 
pursuant  to  38  U.S.C.  3711  and  3761 
through  3764.  All  hazard  and  flood 
insurance  shall  be  carried  with  a 
company  or  companies  satisfactory  to 
the  Secretary  and  the  policies  and 
renewals  thereof  shall  be  held  in  the 
possession  of  the  Secretary  and  contain 
a  mortgagee  loss  payable  clause  in  favor 
of  and  in  a  form  satisfactory  to  the 
Secretary. 

(Authority:  42  U.S.C.  4012a,  4106(a)) 

7.  In  §  36.4600,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 


§36.4600 
payment 


Sale  of  loans,  guarantee  of 


(c)*  *  * 

(3)  To  maintain  insurance  in  an 
amount  sufficient  to  protect  the  security 
against  risks  or  hazards  to  which  it  may 
be  subjected  to  the  extent  customary  in 
the  locality,  and  to  apply  the  proceeds 
of  loss  payments  to  the  loan  balance  or 
the  restoration  of  the  security,  as  the 
holder  may  in  the  holder's  discretion 
deem  proper.  Flood  insurance  will  be 
required  on  any  building  or  personal 
property  securing  a  loan  at  any  time 
during  the  term  of  the  loan  that  such 
security  is  located  in  an  area  identified 
by  the  Federal  Emergency  Management 
Agency  as  having  special  flood  hazards 
and  in  which  flood  insurance  has  been 
made  available  under  the  National 
Flood  Insiu'ance  Act,  as  amended.  The 
amount  of  flood  insurance  must  be  at 
least  equal  to  the  lesser  of  the 
outstanding  principal  balance  of  the 
loan  or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  National  Flood 
Insurance  Act,  as  amended.  The  notice 
requirements  of  38  CFR  36.4709  shall 
apply  to  loans  sold  pursuant  to  this 
section. 

(Authority:  42  U.S.C.  4012a,  4104a) 

***** 

8.  Sections  36.4700  through  36.4709 
are  added  to  read  as  follows: 

§  36.4700    Auttiorlty,  purpose,  and  scope. 

(a)  Authority.  Sections  36.4700  , 
through  36.4709  of  this  part  are  issued 
pursuant  to  42  U.S.C.  4012a.  4104a, 
4104b.  4106,  and  4128. 

(b)  Purpose.  The  purpose  of  sections 
36.4700  through  36.4709  of  this  part  is 
to  implement  the  requirements  of  the 
National  Flood  Insurance  Act  of  1968 
and  the  Flood  EKsaster  Protection  Act  of 
1973,  as  amended  (42  U.S.C.  4001- 
4129). 

(c)  Scope.  Sections  36.4700  through 
36.4709  of  this  part,  except  for 

§§  36.4705  and  36.4707,  apply  to  loans 
secured  by  buildings  or  mobile  homes 
located  or  to  be  located  in  areas 
determined  by  the  Director  of  the 
Federal  Emergency  Management  Agency 
to  have  si)ecial  flood  hazards.  Sections 
36.4705  and  36.4707  apply  to  loans 
secxued  by  buildings  or  mobile  homes, 
regardless  of  location. 

(Authority:  42  U.S.C.  4012a.  4104a.  4104b, 
4106.  and  4128) 

$36.4701    Definitions. 

(a)  Act  means  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4001-4129). 

(b)  Secretary  means  the  Secretary  of 
Veterans  Affairs.    . 


(c)  Building  means  a  walled  and 
roofed  structure,  other  than  a  gas  or 
liquid  storage  tank,  that  is  principally 
above  ground  and  affixed  to  a 
permanent  site,  and  a  walled  and  roofed 
structure  while  in  the  course  of 
construction,  alteration,  or  repair. 

(d)  Community  means  a  State  or  a 
pohtical  subdivision  of  a  State  that  has 
zoning  and  building  code  jurisdiction 
over  a  particular  area  having  special 
flood  hazards. 

(e)  Designated  loan  means  a  loan 
secured  by  a  building  or  mobile  home 
that  is  located  or  to  be  located  in  a 
special  flood  hazard  area  in  which  flood 
insurance  is  available  under  the  Act. 

(f)  Director  ofFEMA  means  the 
Director  of  the  Federal  Emergency 
Management  Agency. 

(g)  Mobile  home  means  a  structiu^, 
transportable  in  one  or  more  sections, 
that  is  built  on  a  permtment  chassis  and 
designed  for  use  with  or  without  a 
permanent  foundation  when  attached  to 
the  required  utilities.  The  term  mobile 
home  does  not  include  a  recreational 
vehicle.  For  purposes  of  this  part,  the 
term  mobile  home  means  a  mobile  home 
on  a  permanent  foundation.  The  term 
mobile  home  includes  a  manufactured 
home  as  that  term  is  used  in  the  NFIP. 

(h)  NF/P  means  the  National  Flood 
Insurance  Program  authorized  imder  the 
Act. 

(i)  Residential  improved  real  estate 
means  real  estate  upon  which  a  home  or 
other  residential  building  is  located  or 
to  be  located. 

(j)  Servicer  means  the  person 
responsible  for: 

(1)  Receiving  any  scheduled,  periodic 
payments  from  a  borrower  under  the 
terms  of  a  loan,  including  amoimts  for 
taxes,  insurance  premiums,  and  other 
charges  with  respect  to  the  property 
securing  the  loan;  and 

(2)  Making  payments  of  principal  and 
interest  and  any  other  payments  from 
the  amounts  received  from  the  borrower 
as  may  be  required  imder  the  terms  of 
the  loan. 

(k)  Special  flood  hazard  area  means 
the  land  in  the  flood  plain  within  a 
community  having  at  least  a  one  percent 
chance  of  flooding  in  any  given  year,  as 
designated  by  the  Director  of  FEMA. 

(Authority:  42  U.S.C.  4012a,  4104a,  4104b, 
4106  and  4128) 

§  36.4702    Requirement  to  purchase  flood 
insurance  wttere  available. 

In  general.  The  Secretary  shall  not 
make,  increase,  extend,  or  renew  any 
designated  loan  unless  the  building  or 
mobile  home  and  any  personal  property 
securing  the  loan  is  covered  by  flood 
insurance  for  the  term  of  the  loan.  The 
amount  of  insurance  must  be  at  least 


UMI 
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equal  to  the  lesser  of  the  outstanding 
principal  balance  of  the  designated  loan 
or  the  maximum  limit  of  coverage 
available  for  the  particular  type  of 
property  under  the  Act.  Flood  insurance 
coverage  under  the  Act  is  limited  to  the 
overall  value  of  the  property  securing 
the  designated  loan  minus  the  value  of 
the  land  on  which  the  property  is 
located. 

(Authority:  42  U.S.C.  4012a) 

§36.4703    Exemptions. 

The  flood  insurance  requirement 
prescribed  by  38  CFR  36.4702  does  not 
apply  with  respect  to: 

(a)  Any  State-owned  property  covered 
imder  a  policy  of  self-insurance 
satisfactory  to  the  Director  of  FEMA, 
who  pubUshes  and  periodically  revises 
the  list  of  States  falling  within  this 
exemption;  or 

(b)  Property  seeming  any  loan  with  an 
original  principal  balance  of  $5,000  or 
less  and  a  repayment  term  of  one  year 
or  less. 

(Authority:  42  U.S.C.  4012a(c)) 

§36.4704    Escrow  requirement 

If  the  Secretary  requires  the  escrow  of 
taxes,  insurance  premiums,  fees,  or  any 
other  charges  for  a  loan  secured  by 
residential  improved  real  estate  or  a 
mobile  home  that  is  made,  increased, 
extended,  or  renewed  on  or  after 
October  1, 1996,  the  Secretary  shall  also 
require  the  escrow  of  all  premiums  and 
fees  for  any  flood  insurance  required 
under  38  CFR  36.4702.  The  Secretary,  or 
a  servicer  acting  on  behalf  of  the 
Secretary,  shall  deposit  the  flood 
insurance  premiums  on  behalf  of  the' 
borrower  in  an  escrow  account.  This 
escrow  account  will  be  subject  to 
escrow  requirements  adopted  piusuant 
to  section  10  of  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (12 
U.S.C.  2609)  (RESPA),  which  generally 
limits  the  amount  that  may  be 
maintained  in  escrow  accounts  for 
certain  types  of  loans  and  requires 
escrow  account  statements  for  those 
accounts,  only  if  the  loan  is  otherwise 
subject  to  RESPA.  Following  receipt  of 
a  notice  from  the  Director  of  FEMA  or 
other  provider  of  flood  insurance  that 
premiums  are  due,  the  Secretary,  or  a 
servicer  acting  on  behalf  of  the 
Secretary,  shall  pay  the  amount  owed  to 
the  insurance  provider  from  the  escrow 
account  by  the  date  when  such 
premiums  are  due. 

(Authority:  42  U.S.C.  4012a(d)) 

§  36.4705    Required  use  of  standard  flood 
hazard  determination  form. 

(a)  Use  of  form.  The  Secretary  shall 
use  the  standard  flood  hazard 


determination  form  developed  by  the 
Director  of  FEMA  (as  set  forth  in 
appendix  A  of  44  CFR  part  65)  when 
determining  whether  the  building  or 
mobile  home  offered  as  collateral 
security  for  a  loan  is  or  will  be  located 
in  a  special  flood  hazard  area  in  which 
flood  insiu-ance  is  available  under  the 
Act.  The  standard  flood  hazard 
determination  form  may  be  used  in  a 
printed,  computerized,  or  electronic 
manner. 

(b)  Retention  of  form.  The  Secretary 
shall  retain  a  copy  of  the  completed 
standard  flood  hazard  determination 
form,  in  either  hard  copy  or  electronic 
form,  for  the  period  of  time  the 
Secretary  owns  the  loan. 

(Authority:  42  U.S.C.  4104b) 

§36.4706    Forced  placement  Of  flood 
Insurance. 

If  the  Secretary,  or  a  servicer  acting  on 
behalf  of  the  Secretary,  determines  at 
any  time  during  the  term  of  a  designated 
loan  that  the  building  or  mobile  home 
and  any  personal  property  secvuing  the 
designated  loan  is  not  covered  by  flood 
insurance  or  is  covered  by  flood 
insurance  in  an  amount  less  than  the 
amoiuit  required  imder  38  CFR  36.4702, 
then  the  Secretary  or  a  servicer  acting 
on  behalf  of  the  Secretary,  shall  notify 
the  borrower  that  the  borrower  should 
obtain  flood  msurance,  at  the  borrower's 
expense,  in  an  amount  at  least  equal  to 
the  amount  required  under  38  CFR 
36.4702,  for  the  remaining  term  of  the 
loan.  If  the  borrower  fails  to  obtain  flood 
insurance  within  45  days  after 
notification,  then  the  Secretary  or  a 
servicer  acting  on  behalf  of  the 
Secretary,  shall  purchase  insurance  on 
the  borrower's  behalf.  The  Secretary  or 
a  servicer  acting  on  behalf  of  the 
Secretary,  may  charge  the  borrower  for 
the  cost  of  premiums  and  fees  incurred 
in  purchasing  the  insurance. 

(Authority:  42  U.S.C.  4012a(e)) 

§36.4707    Determination  fees. 

(a)  General.  Notwithstanding  any 
Federal  or  State  law  other  than  the 
Flood  Disaster  Protection  Act  of  1973  as 
amended  (42  U.S.C.  4001-4129),  the 
Secretary,  or  a  servicer  acting  on  behalf 
of  the  Secretary,  may  charge  a 
reasonable  fee  for  determining  whether 
the  building  or  mobile  home  securing 
the  loan  is  located  or  will  be  located  in 
a  special  flood  hazard  area.  A 
determination  fee  may  also  include,  but 
is  not  limited  to,  a  fee  for  life-of-loan 
monitoring. 

(b)  Borrower  fee.  The  determination 
fee  authorized  by  paragraph  (a)  of  this 
section  may  be  charged  to  the  borrower 
if  the  determination: 


(1)  Is  made  in  connection  with  a 
making,  increasing,  extending,  or 
renewing  of  the  loan  that  is  initiated  by 
the  borrower; 

(2)  Reflects  the  Director  of  FEMA's 
revision  or  updating  of  floodplain  areas 
or  flood-risk  zones; 

(3)  Reflects  the  Director  of  FEMA's 
publication  of  a  notice  or  compendium 
that: 

(i)  Affects  the  area  in  which  the 
building  or  mobile  home  sectiring  the 
loan  is  located;  or 

(ii)  By  determination  of  the  Director  of 
FEMA,  may  reasonably  require  a 
determination  whether  the  building  or 
mobile  home  securing  the  loan  is 
located  in  a  special  flood  hazard  area;  or 

(4)  Results  in  the  purchase  of  flood 
insurance  coverage  by  the  Secretary  or 
a  servicer  acting  on  behalf  of  the 
Secretary,  on  behalf  of  the  borrower 
under  38  CFR  36.4706. 

(c)  Purchaser  or  transferee  fee.  The 
determination  fee  authorized  by 
paragraph  (a)  of  this  section  may  be 
charged  to  the  purchaser  or  transferee  of 
a  loan  in  the  case  of  the  sale  or  transfer 
of  the  loan. 

(Authority:  42  U.S.C.  4012a(h)) 

§36.4706    Notice  of  special  flood  hazards 
and  availability  of  Federal  disaster  relief 
assistance. 

(a)  Notice  requirement.  When  the 
Secretary  makes,  increases,  extends,  or 
renews  a  loan  secured  by  a  building  or 
a  mobile  home  located  or  to  be  located 
in  a  special  flood  hazard  area,  the 
Secretary  shall  mail  or  deliver  a  written 
notice  to  the  borrower  and  to  the 
servicer  in  all  cases  whether  or  not  flood 
insurance  is  available  under  the  Act  for 
the  collateral  securing  the  loan. 

(b)  Contents  of  notice.  The  written 
notice  must  include  the  following 
information: 

(1 )  A  warning,  in  a  form  approved  by 
the  Director  of  FEMA,  that  the  building 
or  the  mobile  home  is  or  will  be  located 
in  a  special  flood  hazard  area; 

(2)  A  description  of  the  flood 
insurance  purchase  requirements  set 
forth  in  section  102(b)  of  the  Flood 
Disaster  Protection  Act  of  1973,  as  . 
amended  (42  U.S.C.  4012a(b)); 

(3)  A  statement,  where  applicable, 
that  flood  insurance  coverage  is 
available  under  the  NFIP  and  may  also 
be  available  from  private  insurers;  and 

(4)  A  statement  whether  Federal 
disaster  relief  assistance  may  be 
available  in  the  event  of  damage  to  the 
building  or  mobile  home  caused  by 
flooding  in  a  Federally  declared 
disaster. 

(c)  Timing  of  notice.  The  Secretary 
shall  provide  the  notice  required  by 
paragraph  (a)  of  this  section  to  the 
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borrower  within  a  reasonable  time 
before  the  completion  of  the  transaction, 
and  to  the  servicer  as  promptly  as 
practicable  after  the  Secretary  provides 
notice  to  the  borrower  and  in  any  event 
no  later  than  the  time  the  Secretary 
provides  other  similar  notices  to  the 
servicer  concerning  hazard  insurance 
and  taxes.  Notice  to  the  servicer  may  be 
made  electronically  or  may  take  the 
form  of  a  copy  of  the  notice  to  the 
borrower. 

(d)  Record  of  receipt.  The  Secretary 
shall  retain  a  record  of  the  receipt  of  the 
notices  by  the  borrower  and  the  servicer 
for  the  period  of  time  the  Secretary 
owns  the  loan. 

(e)  Alternate  method  of  notice.  Instead 
of  providing  the  notice  to  the  borrower 
required  by  paragraph  (a)  of  this  section, 
the  Secretary  may  obtain  satisfactory 
written  assurance  from  a  seller  or  lessor 
that,  within  a  reasonable  time  before  the 
completion  of  the  sale  or  lease 
transaction,  the  seller  or  lessor  has 
provided  such  notice  to  the  purchaser  or 
lessee.  The  Secretary  shall  retain  a 
record  of  the  written  assurance  from  the 
seller  or  lessor  for  the  period  of  time  the 
Secretary  owns  the  loan. 

(0  Use  of  prescribed  form  of  notice. 
The  Secretary  will  be  considered  to  be 
in  compliance  with  the  requirement  for 
notice  to  the  borrower  of  this  section  by 
providing  written  notice  to  the  borrower 
containing  the  language  presented  in 
appendix  A  to  this  part  within  a 
reasonable  time  before  the  completion 
of  the  transaction.  The  notice  presented 
in  appendix  A  to  this  part  satisfies  the 
borrower  notice  requirements  of  the  Act. 
(Authority:  42  U.S.C.  4104a) 

$36.4709    Notica  of  servicer's  identity. 

(a)  Notice  requirement.  When  the 
Secretary  makes,  increases,  extends, 
renews,  sells,  or  transfers  a  loan  secured 
by  a  building  or  mobile  home  located  or 
to  be  located  in  a  special  flood  hazard 
area,  the  Secretary  shall  notify  the 
Director  of  FEMA  (or  the  Director's 
designee)  in  writing  of  the  identity  of 
the  servicer  of  the  loan.  The  Director  of 
FEMA  has  designated  the  insurance 
provider  to  receive  the  Secretary's 
notice  of  the  servicer's  identity.  This 
notice  may  be  provided  electronically  if 
electronic  transmission  is  satisfactory  to 
the  Director  of  FEMAs  designee. 

(b)  Transfer  of  servicing  rights.  The 
Secretary  shall  notify  the  Director  of 
FEMA  (or  the  Director's  designee)  of  any 
change  in  the  servicer  of  a  loan 
described  in  paragraph  (a)  of  this 
section  within  60  days  after  the  effective 
date  of  the  change.  TTiis  notice  may  be 
provided  electronically  if  electronic 
transmission  is  satisfactory  to  the 
Director  of  FEMA's  designee.  Upon  any 


change  in  the  servicing  of  a  loan 
described  in  paragraph  (a)  of  this 
section,  the  duty  to  provide  notice 
under  this  paragraph  (b)  shall  transfer  to 
the  transferee  servicer. 

(Authority:  42  U.S.C.  4104a) 

9.  Appendix  A  to  part  36  is  added  to 
read  as  follows: 

Appendix  A  to  Part  36 — Sample  Form 
of  Notice  of  Special  Flood  Hazards  and 
Availability  of  Federal  Disaster  Relief 
Assistance 

We  are  giving  you  this  notice  to  inform  you 
that: 

The  building  or  mobile  home  securing  the 
loan  for  which  you  have  applied  is  or  will 
be  located  in  an  area  with  special  flood 
hazards.  The  area  has  been  identified  by  the 
Director  of  the  Federal  Emergency 
Management  Agency  (FEMA)  as  a  special 
flood  hazard  area  using  FEMA's  Flood 
Insurance  Rate  Map  or  the  Flood  Hazard 
Boundary  Map  for  the  following  community: 

•  This  area  has  at  least  a  one  percent 

(1%)  chance  of  a  flood  equal  to  or  exceeding 
the  base  flood  elevation  (a  100-year  flood)  in 
any  given  year.  During  the  life  of  a  30-year 
mortgage  loan,  the  risk  of  a  100-year  flood  in 
a  special  flood  hazard  area  is  26  percent 
(26%). 

Federal  law  allows  a  lender  and  borrower 
jointly  to  request  the  Director  of  FEMA  to 
review  the  determination  of  whether  the 
property  securing  the  loan  is  located  in  a 
special  flood  hazard  area.  If  you  would  like 
to  make  such  a  request,  please  contact  us  for 
further  information. 

The  community  in  which  the  property 

securing  the  loan  is  located  participates  in 
the  National  Flood  Insurance  Program 
(NFIP).  Federal  law  will  not  allow  us  to  make 
you  the  loan  that  you  have  applied  for  if  you 
do  not  purchase  flood  insurance.  The  flood 
insurance  must  be  maintained  for  the  life  of 
the  loan.  If  you  fail  to  purchase  or  renew 
flood  insurance  on  the  property.  Federal  law 
authorizes  and  requires  us  to  purchase  the 
flood  insurance  for  you  at  your  expense. 

•  Flood  insurance  coverage  under  the 
NFIP  may  be  purchased  through  an  insurance 
agent  who  will  obtain  the  policy  either 
directly  through  the  NFIP  or  through  an 
insurance  company  that  participates  in  the 
NFIP.  Flood  insurance  also  may  be  available 
from  private  insurers  that  do  not  participate 
in  the  NFIP. 

•  At  a  minimum,  flood  insurance 
purchased  must  cover  the  lesser  of: 

(1)  the  outstanding  principal  balance  of  the 
loan;  or 

(2)  the  maximum  amount  of  coverage 
allowed  for  the  type  of  property  under  the 
NFIP. 

Flood  insurance  coverage  under  the  NFIP 
is  limited  to  the  overall  value  of  the  property 
securing  the  loan  minus  the  value  of  the  land 
on  which  the  property  is  located. 

•  Federal  disaster  relief  assistance  (usually 
in  the  form  of  a  low-interest  loan)  may  be 
available  for  damages  incurred  in  excess  of 
your  flood  insurance  if  your  community's 
participation  in  the  NFIP  is  in  accordance 
with  NFIP  requirements. 


Flood  insurance  coverage  under  the 

NFIP  is  not  available  for  the  property 
securing  the  loan  because  the  community  in 
which  the  property  is  located  does  not 
participate  in  the  NFIP.  In  addition,  if  the 
non-participating  community  has  been 
identified  for  at  least  one  year  as  containing 
a  special  flood  hazard  area,  properties 
located  in  the  community  will  not  be  eligible 
for  Federal  disaster  relief  assistance  in  the 
event  of  a  Federally-declared  flood  disaster. 
(Authority:  42  U.S.C.  4104a) 
[FR  Doc.  97-2902  Filed  2-5-97;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart64 
[Docitet  No.  FEMA-7657] 

List  Of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUIMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  communities  have 
appHed  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  listed  in  the 
third  column  of  the  table. 
ADDRESSES:  Flood  insiuance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  fi-om  any  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  6464, 
Rockville,  MD  20849,  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Jr.,  Division  Director, 
Program  Implementation  Division, 
Mitigation  Directorate,  500  C  Street  SW., 
room  417,  Washington,  DC  20472,  (202) 
646-3619. 

SUPPLEIdENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insurance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  firom  future  flooding. 
Since  the  communities  on  the  attached 
list  have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Executive  Associate 
Director  of  the  Federal  Emergency 
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Management  Agency  has  identified  the 
special  flood  hazard  areas  in  some  of 
these  communities  by  publishing  a 
Flood  Hazard  Boundary  Map  (FHBM)  or 
Flood  Insurance  Rate  Map  (FIRM).  The 
date  of  the  flood  map,  if  one  has  been 
pubUshed,  is  indicated  in  the  fourth 
coliunn  of  the  table.  In  the  communities 
listed  where  a  flood  map  has  been 
published.  Section  102  of  the  Flood 
Disaster  Protection  Act  of  1973,  as 
amended,  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 

The  Executive  Associate  Director 
finds  that  the  delayed  effective  dates 
would  be  contrary  to  the  public  interest. 
The  Executive  Associate  Director  also 
finds  that  notice  and  public  procedure 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Fart 
10,  Environmental  Considerations.  No 


environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.  S.  C.  601  et  seq., 
because  the  rule  creates  no  additional 
burden,  but  Usts  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 


Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subiects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— {AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  S  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State/location 


NEW  ELIGIBLES— Emergency  Program 

Missouri:  Diehlstadt.  village  of.  Scott  County  

Georgia:  Dallas,  city  of,  PaukJing  County 

hJortti  Carolina:  Burgaw,  town  of,  Pender  County 

Michigan: 

Crockery,  township  of,  Ottawa  County . 

Sylvan,  township  of,  Osceola  County 

Greenwood,  township  of.  Wexford  County 

NEW  ELIGIBLES— Regular  Program 

Florida:  Fort  Myers  Beach,  town  of,  Lee  County '  

REINSTATEMENTS 
Minnesota:  Koochiching  County,  unincorporated  areas 

Pennsylvania:    West    View,    borough    of,    Allegheny 

County. 
Pennsylvania: 

Penn,  township  of,  Chester  County 

Part<esburgh,  borough  of,  Chester  County 


Community 
No. 


290925 
130372 
370483 

260981 
260982 
260947 

120673 

270233 
420086 

421487 
422277 


Effective  date  of  eligibility 


Dec.  4.  1996. 
Dec.  5,  1996. 
do. 

Dec.  17, 1996. 

do. 

Dec.  20.  1996. 

Dec.  17.  1996. 

July  1,  1974.  Emerg;  June  1,  1988.  Reg;  Sept  26. 

1996.  Susp;  Dec.  4.  1996,  Rein. 
April  26.  1974,  Emerg;  June  30.  1976,  Reg;  Oct  4, 

1995,  Susp;  Dec.  4,  1996.  Rein. 

October  15,  1975,  Emerg;  Dec.  17,  1982,  Reg;  Nov. 

20,  1996.  Susp;  Dec.  9,  1996,  Rein. 
June  11.  1975,  Emerg;  June  1.  1983.  Reg;  Nov.  20, 

1996.  Susp;  Dec.  31.  1996.  Rein. 


Current  effective 
map  date 


Sept.  29. 1996. 
Oct.  4.  1995. 

Nov.  20.  1996. 
July  16.  1996. 


1  The  Town  of  Fort  Myers  Beach  has  been  participating  in  the  NFIP  as  part  of  the  unincorporated  areas  of  Lee  County.  The  Town  has  adopted 
Lee  County's  (125120)  Flood  Insurance  Study  and  accompanying  Flood  Insurance  Rate  Map  (FIRM)  dated  6/15/84  and  any  revisions  thereto,  lor 
flood  insurance  and  floodplain  management  purposes.  ^  ,.  ,»,u».     ium^^.^ 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Rein.— Reinstatement;  Susp.— Suspension;  With.— Withdrawn. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Issued:  January  28, 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 
[FR  Doc.  97-2966  Filed  2-5-97;  8:45  am] 

BILLING  CODE  (TIB-OS-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  64 

[CC  Docket  No.  90-337,  FCC  9^-459] 

Regulation  of  International  Accounting 
Rates 

AGENCY:  Federal  Communications 
Commission. 


action:  Final  rule. 


SUMMARY:  The  Commission  adopted  a 
Report  and  Order  that  will  permit 
flexibility  in  its  accounting  rate  polices. 
The  Commission  concluded  that  U.S. 
carriers  should  be  permitted  to  negotiate 
alternative  settlement  payment 
arrangements  that  deviate  from  the 
International  Settlements  Policy  (ISP) 
with  foreign  correspondents  in 
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countries  that  satisfy  the  Commission's 
economic  competitive  opportunity 
(ECO)  test.  In  addition,  the  Commission 
will  consider  alternative  settlement 
arrangements  between  a  U.S.  carrier  and 
a  foreign  correspondent  in  a  coimtry 
that  does  not  satisfy  the  ECO  test  where 
the  U.S.  carrier  can  demonstrate  that 
deviation  from  the  ISP  will  promote 
market-oriented  pricing  and 
competition,  while  precluding  abuse  of 
market  power  by  the  foreign 
correspondent.  The  Commission  also 
adopted  safeguards  to  ensure  that  its 
new  flexibility  policy  does  not  have 
anticompetitive  effects  in  the 
international  market.  The  safeguards 
that  are  alternative  arrangements 
between  affiliated  carriers  and  those 
involved  in  non-equity  joint  ventures 
must  be  filed  with  the  Commission  and 
made  pubUc.  and  alternative 
arrangements  affecting  more  than 
twenty-five  percent  of  the  inbound  or 
twenty-five  percent  of  the  outbound 
traffic  on  a  particular  route  must  be  filed 
with  the  Commission  and  made  public, 
and  not  contain  unreasonably 
discriminatory  terms  and  conditions. 
The  Commission's  action  will  encourage 
the  development  of  competitive  market 
conditions  in  other  countries  and  lead 
to  more  economically  efficient 
contractual  arrangements  for 
terminating  service  that  ultimately  will 
benefit  U.S.  consumers  through  lower 
calling  prices. 
DATES:  The  amendments  to  §§  43.51  and 

64.1001  will  become  effective  March  10, 
1997.  The  amendments  to  §§43.61  and 

64.1002  take  effect  either  upon  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  or  March  10, 1997. 
whichever  occurs  later.  When  approval 
is  received,  the  agency  will  publish  a 
docLunent  announcing  the  effective 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  O'Brien,  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau.  (202)  418-1470. 
SUPPLEMENTARY  INFORMATION  This  is  a 
summary  of  the  Commission's  Fourth 
Report  and  Order  in  CC  Docket  90-337, 
Phase  II,  adopted  on  November  26, 
1996,  and  released  on  December  3,  1996 
(FCC  96-459).  The  full  text  of  the 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  I>ocket  Reference  Center, 
Room  239, 1919  M  Street,  NW., 
Washington.  DC  20554.  Copies  also  may 
be  obtained  bom  the  Commission's 
contractor  for  public  service  records 
duplication:  ITS,  Inc..  2100  M  Street, 
N.W.,  Suite  140,  Washington.  D.C. 
20037.  (202)  857-3800. 


Summary  of  Fourth  Report  and  Order 

1.  For  years,  U.S.  carriers  have  been 
required  to  comply  with  the 
Commission's  International  Settlements 
Pohcy  (ISP)  in  their  bilateral  accounting 
rate  negotiations  with  monopoly  foreign 
carriers.  The  ISP  prevents  foreign 
carriers  from  discriminating  among  U.S. 
carriers  and  requires:  (1)  The  equal 
division  of  accounting  rates;  (2) 
nondiscriminatory  treatment  of  U.S. 
carriers;  and  (3)  proportionate  return  of 
inbound  traffic.  On  January  31,  1996, 
the  Commission  issued  a  Policy 
Statement  (61  FR  11163.  March  19, 
1996)  that  set  forth  a  new  approach  for 
regulating  accounting  rates  that  could, 
when  appropriate,  rely  on  competitive 
forces  to  determine  termination  costs 
and  efficient  resource  allocation.  This 
was  one  of  the  Commission's  initial 
steps  to  lower  international  telephone 
costs  by  reforming  the  international 
accounting  rate  system.  In  light  of  the 
Policy  Statement  the  Commission 
reopened  the  record  in  CC  Docket  No. 
90-337,  Phase  11,  In  the  Matter  of 
Regulation  of  International  Accounting 
Rates  (Second  Further  Notice  of 
Proposed  Rulemaking)  (58  FR  3522, 
January  11,  1993)  for  the  submission  of 
supplemental  comments  and  reply 
comments.  (Public  Notices  Seeking 
Additional  Comments,  61  FR  11172 
(March  19. 1996)  and  61  FR  11173 
(March  19,  1996). 

2.  On  December  3, 1996,  the 
Commission  released  the  Fourth  Report 
and  Order  (FCC  96-459)  adopting  rules 
to  permit  flexibility  in  international 
accounting  rate  policies.  With  this 
additional  step  to  reform  the  accounting 
rate  system,  the  Commission  created  a 
framework  for  competition  in  the 
market  for  U.S.  international 
telecommunications  services  that  is 
more  closely  patterned  on  the 
competitive  market  for  domestic  long 
distance  services.  The  Commission 
concluded  that  the  new  rules  should 
increase  options  for  U.S.  carriers  to 
negotiate  arrangements  to  terminate 
their  international  traffic  and  result  in 
lower  prices  and  greater  choices  for  U.S. 
consumers.  In  its  decision,  the 
Commission  fully  describes  the 
differences  between  the  new  flexible 
approach  and  the  current  accounting 
rate  policies. 

3.  The  Commission  rejected 
argiunents  to  delay  adopting  a  more 
flexible  regulatory  framework  until 
effectively  competitive  markets  exist. 
The  Commission  concluded  that 
creating  a  more  flexible  regulatory 
framework  at  this  time  will  serve  its 
objectives  to  promote  competitive 
behavior,  improve  economic 


performance,  and  rely  on  competitive 
market  forces  to  determine  call 
termination  charges  to  the  maximum 
extent  permitted  by  market  conditions. 
The  new  fitunework  for  flexibility 
permits  carriers  to  deviate  from  the  ISP 
only  with  carriers  in  markets  where  the 
legal,  regulatory,  and  economic 
conditions  support  competition  and  in 
certain  other  limited  circumstances.  The 
Commission  adopted  competitive 
safeguards  to  ensure  that  where  it 
permits  flexibility,  it  does  not  lead  to 
anticompetitive  effects  in  the  U.S. 
market  for  international  services. 

4.  The  Commission  adopted  a 
framework  for  alternative  payment 
arrangements  that  affords  U.S.  carriers 
maximum  flexibility  to  take  advantage 
of  competitive  pressures  in  foreign 
markets  to  negotiate  alternative 
arrangements  that  will  enhance 
competition.  At  the  same  time,  this 
framework  continues  to  safeguard 
against  anticompetitive  behavior  of 
foreign  carriers  that  favors  one 
correspondent  U.S.  carrier  at  the 
expense  of  its  U.S.  competitors. 

5.  The  Commission  concluded  U.S. 
carriers  will  be  allowed  to  negotiate 
alternative  settlement  arrangements  that 
deviate  from  the  ISP  with  foreign 
correspondents  in  countries  that  satisfy 
the  ECO  test  set  forth  in  Section 
63.18(h)(6)  of  the  Commission's 
regulations.  The  Commission  stated 
that,  where  the  ECO  test  has  been 
satisfied,  the  ability  of  foreign  carriers  to 
exercise  market  power  is  constrained  by 
the  existence,  or  potential  for, 
competitive  entry.  Where  the  FCC 
permits  flexibility  in  its  ISP,  new 
entrants  in  foreign  markets  will  have 
both  the  incentive  and  the  opportunity 
to  compete  with  the  incumbent  foreign 
carrier  to  terminate  U.S.-originated 
traffic.  The  Commission  will  consider 
alternative  settlement  arrangements 
between  a  U.S.  carrier  and  a  foreign 
correspondent  in  a  country  that  does  not 
satisfy  the  ECO  test  where  the  U.S. 
carrier  can  demonstrate  that  deviation 
from  the  ISP  will  promote  market- 
oriented  pricing  and  competition,  while 
precluding  abuse  of  market  power  by 
the  foreign  correspondent. 

6.  The  Commission  declined  to  limit 
its  ISP  flexibility  policy  to  certain 
categories  of  carriers,  such  as  non- 
dominant  foreign  and  U.S.  carriers  or 
"small"  carriers.  Instead,  it  concluded 
that,  subject  to  certain  saf^ucU'ds,  any 
U.S.  carrier  should  be  allowed  to 
negotiate  alternative  payment 
arrangements  with  any  carrier  in  a 
foreign  country  that  satisfies  the  ECO 
test.  This  conclusion  is  consistent  with 
the  policy  of  allowing  market  forces, 
where  possible,  to  determine  the 
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allocation  of  resources.  Moreover, 
allowing  flexibility  in  the  ISP  is  the  best 
support  for  development  of  more 
competitive  market  structures  and 
therefore  should  not  be  unduly 
restricted.  In  addition,  the  Commission 
rejected  MFSI's  proposal  to  preclude 
U.S.  carriers  with  market  shares  of 
greater  than  five  percent  of  U.S.- 
outbound  traffic  from  entering  into 
alternative  settlement  arrangements 
because  the  proposal  could  impede  the 
effectiveness  in  reducing  U.S.  carrier 
costs  to  terminate  traffic. 

7.  Although  it  declined  to  preclude 
dominant  or  large  carriers  from 
negotiating  alternative  arrangements, 
the  Commission  adopted  competitive 
safeguards  to  protect  against  potential 
anticompetitive  actions  by  foreign  and 
U.S.  carriers  with  a  significant  share  of 
their  markets,  and  to  provide  a  "safety 
net"  for  possible  unanticipated 
consequences  of  its  ISP  flexibility 
policy.  In  particular,  it.will  require  that 
a  copy  of  all  alternative  settlement 
arrangements  affecting  more  than  either 
twenty-five  percent  of  the  outbound 
traffic  on  a  particular  route  or  twenty- 
five  percent  of  the  inbound  traffic  on  a 
particular  route  be  filed  with  the 
Commission  and  made  public.  Also,  the 
Commission  will  require  that  any 
alternative  arrangement  that  affects 
more  than  twenty-five  percent  of  the 
outbound  traffic  or  twenty-five  percent 
of  the  inbound  traffic  on  a  particular 
route  not  contain  unreasonably 
discriminatory  terms  and  conditions. 
This  safeguard  will  require  carriers  that 
negotiate  innovative  price  and  return 
traffic  terms  in  agreements  that  affect 
more  than  twenty-five  percent  of  either 
the  inbound  or  outbound  traffic  on  a 
given  route  to  demonstrate  that  the 
terms  are  not  imreasonably 
discriminatory,  or  to  offer  such  terms  on 
a  nondiscriminatory  basis  to  competing 
carriers.  This  safeguard  will  apply 
whether  the  arrangement  is  between 
separate  carriers  on  the  U.S.  and  foreign 
ends,  between  two  affiliates,  or  when  a 
carrier  is  self-corresponding.  The 
Commission  will  not  permit  carriers  to 
circumvent  this  twenty-five  percent 
threshold  by  negotiating  two  or  more 
agreements  with  one  individual 
correspondent  carrier  or  its  affiliate, 
each  of  which  affects  less  than  twenty- 
five  percent  of  the  inbound  or  outbound 
traffic  on  a  particular  route.  Carriers  wall 
be  required  to  file  a  summary  of  the 
terms  and  conditions  of  all 
arrangements  that  do  not  trigger  the 
Commission's  safeguards  and  a  full 
copy  of  all  alternative  arrangements  that 
do  trigger  these  safeguards.  The 
Conmiission  reserved  the  right  to 


request  a  full  copy  of  arrangements  that 
do  not  trigger  its  safeguards  in  order  to 
detect  any  potential  circumvention  of 
the  safeguards  by  carriers. 

8.  As  an  additional  measure  to  guard 
against  vmintended  market  disruptions 
as  a  result  of  the  new  policy,  the 
Commission  will  not  permit  U.S.- 
inbound  traffic  that  still  is  subject  to  the 
ISP  [i.e.,  traffic  from  a  foreign  carrier 
with  whom  a  U.S.  carrier  does  not  have 
an  alternative  payment  arrangement)  to 
be  routed  through  a  foreign  carrier  that 
has  an  alternative  payment  arrangement 
with  a  U.S.  carrier.  The  Commission 
reserved  the  right  to  impose  additional 
safeguards  on  a  case-by-case  basis  as  a 
condition  of  granting  approval  to  enter 
an  alternative  payment  arrangement  if  it 
finds  that  such  safeguards  are  necessary 
to  prevent  market  distortions  in  the  U.S. 
IMTS  market  or  to  prevent  significant 
adverse  results  on  net  settlements 
payments  with  a  foreign  country.  If 
alternative  settlement  arrangements 
indicate  a  need,  the  Commission  will 
consider  additional  safeguards  in  the 
future. 

9.  Because  the  new  policy  has  an 
impact  on  the  "no  special  concessions" 
policy  which  was  established  in  the 
Foreign  Carrier  Entry  Order,  the 
Commission  created  an  exception  to 
that  rule.  This  exception  applies  only  to 
alternative  payment  arrangements  that 
between  U.S.  carriers  and  foreign 
carriers  in  countries  that  satisfy  the  ECO 
test,  or  foreign  carriers  in  countries  that 
do  not  satisfy  the  ECO  test  where  the 
U.S.  carrier  can  demonstrate  that 
deviation  from  the  ISP  will  promote 
market-oriented  pricing  and 
competition.  Where  these  criteria  have 
not  been  met,  the  Commission  will 
continue  to  enforce  vigorously  its  no 
special  concessions  policy.  The 
Commission  amended  Section  63.14  of 
its  rules  to  reflect  this  hmited  exception 
to  the  no  special  concessions  policy. 

10.  The  Commission  determined  that 
the  issue  of  tailoring  settlement  poUcies 
to  address  the  special  circiunstances 
presented  by  developing  countries, 
would  be  better  considered  in  the 
context  of  a  separate  proceeding.  Thus, 
the  Commission  transferred  the  record 
on  this  issue  to  its  future  benchmarks 
proceeding. 

11.  To  ensure  that  U.S.  carriers  are  not 
faced  with  undue  delay  in 
implementing  alternative  payment 
arrangements,  the  Commission 
established  an  expedited  process 
whereby  U.S.  carriers  may  obtain 
approval  to  enter  an  alternative  payment 
arrangement  by  filing  a  detailed  petition 
for  declaratory  ruling  that  the 
alternative  payment  arrangement  is 
permitted  under  the  criteria  for 


deviating  from  the  ISP.  Each  petition  for 
declaratory  ruling  will  be  placed  on 
public  notice  and  interested  parties  will 
be  allowed  to  file  a  formal  opposition  to 
the  petition  within  twenty-one  days  of 
the  date  of  public  notice.  If  no  formal 
opposition  is  filed  and  the 
Commission's  International  Bureau  has 
not  notified  the  carrier  that  grant  of  the 
petition  may  not  serve  the  public 
interest  and  that  implementation  of  the 
alternative  arrangement  must  await 
formal  staff  action  on  the  petition,  the 
petition  will  be  deemed  granted  and  the 
alternative  settlement  arrangement  may 
be  implemented  as  of  the  twenty-eighth  ^ 
day  after  the  date  of  public  notice 
without  any  formal  staff  action  being 
taken.  If  a  formal  opposition  is  filed,  the 
requesting  carrier  may  file  a  response 
pursuant  to  §  1.45  of  the  Commission's 
rules,  and  implementation  of  the 
alternative  payment  arrangement  must 
await  formal  action  by  the  FCC's 
International  Bureau. 

12.  A  U.S.  carrier  may  seek  approval 
to  enter  an  alternative  payment 
arrangement  with  a  foreign  carrier  in  a 
country  that  has  already  been  found  to 
satisfy  the  ECO  test  in  the  context  of  a 
prior  Section  214  facilities  application 
to  serve  that  country.  When  a  U.S. 
carrier  seeks  approval  to  enter  an 
alternative  payment  arrangement  with  a 
carrier  in  a  foreign  country  where  the 
Commission  has  not  yet  made  an  ECO 
determination,  the  carrier  must  submit 
sufficient  evidence  to  support  a  finding 
that  either  the  ECO  test  has  been 
satisfied,  or  that  deviation  from  the  ISP 
will  promote  market-oriented  pricing 
and  competition,  while  precluding 
abuse  of  market  power  by  the  foreign 
correspondent.  In  all  cases,  a  petitioning 
carrier  must  state  whether  the 
alternative  arrangement  triggers  our 
safeguards,  either  because  the 
arrangement  affects  more  than  twenty- 
five  percent  of  the  inbound  or  twenty- 
five  percent  of  the  outbound  traffic  on 
the  affected  route,  or  because  the  U.S. 
carrier  and  its  foreign  correspondent  are 
affiUated  or  involved  in  a  non-equity 
joint  venture  affecting  the  provision  of 
basic  services  on  the  affected  route. 

13.  The  Commission  required  that  a 
full  copy  of  all  negotiated  alternative 
arrangements  that  trigger  its  safeguards 
be  filed  with  each  petition.  Where  an 
alternative  arrangement  does  not  trigger 
the  safeguards,  a  summary  of  the  terms 
and  conditions  must  be  filed  with  each 
petition,  and  the  Commission  reserved 
the  right  to  request  a  copy  of  the 
arrangement.  Where  an  alternative 
arrangement  does  not  trigger  the 
safeguards,  the  Commission's  review 
generally  will  focus  on  whether  the 
criteria  for  allowing  flexibility  have 
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been  met,  rather  than  on  the  specific 
terms  of  the  ahemative  arrangement. 
The  Commission  reserved  the  right  to 
review  and,  if  need  be,  reject  the  terms 
and  conditions  of  all  alternative 
arrangements,  regardless  of  whether 
they  trigger  the  safeguards,  to  ensure 
that  they  meet  the  FCC's  policy 
objectives  and  will  not  have  a 
significant  adverse  impact  on  U.S.  net 
settlement  payments  and  resulting 
traffic  volumes. 

14.  The  Commission  will  conduct 
periodic  reviews  of  alternative 
settlement  arrangements  to  ensure  that 
the  arrangements  meet  the  objectives  of 
creating  a  competitive  market  for  IMTS 
and  achieving  cost-based  accounting 
rates.  The  Commission  will  monitor  the 
operating  results  of  alternative 
arrangements  along  with  foreign  market 
conditions  to  ensure  that  the 
arrangements  fulfill  its  objective  of 
achieving  market-determined  terms  and 
conditions  of  payment  that  approximate 
competitive  levels.  As  part  of  the 
evaluation  of  alternative  arrangements, 
the  Commission  will  compare  the 
results  of  each  individual  arrangement 
with  other  alternative  arrangements  and 
with  its  benchmark  accounting  rates. 

15.  The  Commission  will  monitor  the 
operating  results  of  approved  alternative 
arrangements  to  ensure  that  they  do  not 
have  significant  adverse  impacts  on 
traffic  volumes  and  U.S.  net  settlement 
payments.  In  their  annua]  report  of 
international  telecommunications  traffic 
filed  pursuant  to  Section  43.61,  U.S. 
carriers  will  be  required  to  include  the 
number  of  minutes  of  outbound  and 
inbound  traffic  settled  pursuant  to  each 
alternative  arrangement.  In  the  event  an 
alternative  arrangement  causes 
significant  increases  in  net  settlement 
payments  with  a  foreign  country,  the 
Commission  will  consider  appropriate 
action,  including  unilaterally  ordering 
an  end  to  the  arrangement  and 
reinstituting  traditional  settlement 
practices.  The  Commission  emphasized 
its  concern  about  increases  in  net 
settlement  outpayments  that  result  from 
distortions  in  market  competition  that 
harm  consumer  interests. 

16.  The  Commission  amended 

§§  43.51  and  64.1001  of  its  rules  to  refer 
to  "waiver  requests"  submitted  under 
§64.1001  as  "modification  requests". 
This  change  conforms  its  rules  to  the 
historic  practice  of  treating  waiver 
requests  filed  under  §  64.1001  as  non- 
restricted  proceedings,  in  the  same 
manner  as  Section  214(a)  proceedings 
are  treated  under  the  Commission's  ex 
parte  rules.  Because  this  rule  change 
involves  agency  practice  and  procwiure, 
the  notice  and  comment  provisions  of 


the  Administrative  Procedure  Act  are 
inapplicable. 

17.  The  Commission  codified  its 
proportionate  return  policy  as  a  rule. 
The  issue  of  whether  to  codify  the 
policy  was  initially  raised  in  the  Foreign 
Carrier  Entry  proceeding,  but  the  record 
was  transferred  to  this  proceeding.  The 
proportionate  return  requirement  has 
long  been  a  cornerstone  of  the 
Commission's  ISP,  and  the  Commission 
contends  that  by  codifying  this 
requirement,  it  is  sending  a  strong  signal 
to  foreign  carriers  that  the  FCC  does  not 
allow  U.S.  carriers  to  be  whipsawed. 

18.  The  Commission  decic^d  not  to 
apply  the  ISP  to  the  global  MSS 
industry.  Based  on  the  record,  the 
Commission  found  no  clear  evidence 
that  the  global  MSS  market  necessarily 
shares  the  anticompetitive 
characteristics  addressed  by  the  ISP. 
The  Conunission  encouraged  the  MSS 
industry  to  adopt  an  approach  to 
terminating  international  traffic  that 
leads  to  more  cost-based  results  than  the 
current  accounting  rate  regime.  The 
Commission  reserved  the  authority  to 
apply  the  ISP  or  other  safeguards  to  the 
MSS  industry  in  the  future  if  it  finds 
that  market  conditions  merit  such 
actions. 

Final  Regulatory  Flexibility  Act 
Analysis 

As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
("RFA"),  an  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  was 
incorporated  into  the  Second  Report 
and  Order  and  Second  Further  Notice  of 
Proposed  Rulemaking  ("Second  Further 
NPRM")  in  CC  Docket  No.  90-337, 
Phase  II.  The  Commission  sought 
written  public  comments  on  the 
proposals  in  the  Second  Further  NPRM, 
including  the  IRFA.  The  Commission's 
Final  Regulatory  Flexibility  Analysis 
("FRFA")  in  this  Report  and  Order 
conforms  to  the  RFA,  as  amended  by  the 
Contract  With  America  Advancement 
Act  of  1996  (CWAAA),  Public  Uw  104- 
121, 110  Stat.  847(1996). 

A.  Need  For  and  Objective  of  the  Rules 

This  Report  and  Order:  (1)  Permits 
U.S.  carriers  to  deviate  from  the 
requirements  of  the  Commission's 
International  Settlements  Policy  (ISP) 
where  appropriate  market  conditions 
exist;  and  (2)  codifies  the  Commission's 
preexisting  proportionate  return  policy, 
which  is  one  of  the  requirements  of  the 
ISP,  as  a  rule  of  general  applicability  to 
all  facilities-based  carriers. 

With  respect  to  our  action  permitting 
U.S.  carriers  to  deviate  bom  the 
requirements  of  the  Commission's  ISP 
where  appropriate  market  conditions 


exist,  our  objective  is  to  create  a  more 
flexible  framework  for  regulating 
international  accounting  rates  that 
permits  U.S.  carriers  to  take  advantage 
of  competitive  market  conditions  in 
foreign  countries  to  negotiate  more 
economically  efficient  settlement  rates. 
This  action  is  an  important  step  toward 
a  transition  fi-om  the  traditional 
accounting  rate  system  to  competitive 
markets  for  originating  and  terminating 
international  traffic.  A  more  flexible 
approach  to  the  accoimting  rate  system 
will  enable  U.S.  carriers  to  respond 
more  rapidly  to  changing  conditions  in 
the  global  telecommunications  market, 
reduce  their  call  termination  costs  and 
the  U.S.  net  settlement  payments,  and 
provide  for  lower  calling  prices  for  U.S. 
consiuners. 

With  respect  to  our  action  codifying 
the  Commission's  preexisting 
proportionate  return  policy,  our 
objective  is  to  restrict  the  ability  of 
foreign  carriers  to  manipulate  the 
allocation  of  return  traffic  and  whipsaw 
U.S.  carriers.  This  policy  has  long  been 
a  cornerstone  of  our  ISP,  and  codifying 
it  will  send  a  strong  signal  to  foreign 
carriers  that  we  will  not  allow  U.S. 
carriers  to  be  whipsawed.  We  note, 
however,  the  flexible  regulatory 
fi-amework  we  adopt  in  this  Report  and 
Order  permits  carriers  to  deviate  from 
this  requirement  where  appropriate 
market  conditions  exist. 

B.  Summary  of  Issues  Raised  by  the 
Public  Comments  in  Response  to  the 
IRFA 

No  comments  were  submitted  in 
direct  response  to  the  IRFA.  We  also 
reviewed  the  general  comments  for 
potential  impact  on  small  business. 
Some  commenters  raised  the  concern 
that  allowing  flexibility  for  large  and/or 
dominant  carriers  would  put  smaller 
carriers  at  a  disadvantage.  These 
commenters  contend  that  larger  carriers 
will  be  able  to  negotiate  more  favorable 
terms  and  conditions  than  smaller 
carriers  due  to  their  greater  traffic 
volumes.  We  believe  that  these  concerns 
are  addressed  by  the  safeguards  we 
adopt  in  ttiis  Report  and  Order. 

C.  Description  and  Estimate  of  Small 
Entities  Subject  to  Which  Rules  Will 
Apply 

The  Commission  has  not  developed  a 
definition  of^mall  entities  applicable  to 
international  facilities-based  common 
carriers.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable 
to  Communications  Services,  Not 
Elsewhere  Classified.  This  definition 
provides  that  a  small  entity  is  expressed 
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as  one  with  $11.0  miUion  or  less  in 
annual  receipts.  Based  on  preliminary 

1995  data,  at  present  there  are  29 
international  facihties-based  common 
carriers  that  qualify  as  small  entities 
pursuant  to  the  SBA's  definition.  The 
number  of  small  international  facihties- 
based  common  carriers  has  been 
growing  significantly,  and  by  the  end  of 

1996  that  niunber  could  increase  to 
approximately  50.  The  flexibility  rules 
adopted  in  this  decision  will  apply  to 
these  carriers  only  if  they  enter  an 
alternative  accounting  rate  arrangement 
with  a  foreign  carrier,  and  the 
proportionate  return  rules  codified  in 
this  Report  and  Order  apply  to  all  these 
carriers  that  enter  into  an  operating 
agreement  that  provides  for  return 
traffic  with  a  foreign  carrier. 

Tte  IRFA  and  a  Public  Notice  seeking 
supplemental  comments  were  issued  in 
November  1992  and  January  1996, 
respectively.  Therefore,  the  record  in 
this  proceeding  was  closed  prj^r  to  the 
effective  date  of  SBREFA.  The 
Commission  was  thus  unable  to  request 
information  regarding  the  number  of 
international  faciUties-based  common 
carriers  that  quahfy  as  small  entities. 

D.  Projected  Reporting,  Recordkeeping 
and  Ckher  Compliance  Requirements  of 
the  Rules 

International  facilities-based  common 
carriers  must  file  a  petition  for 
declaratory  ruling  and  obtain 
Commission  approval  before 
implementing  an  alternative  settlement 
rate  arrangement  with  a  foreign  carrier 
that  deviates  from  the  regulatory 
requirements  of  the  Commission's  ISP. 
In  addition,  carriers  that  implement 
such  alternative  arrangements  must 
include  in  their  annual  report  of 
international  telecommunications  traffic 
filed  pursuant  to  Section  43.61  of  the 
Commission's  rules  the  number  of 
minutes  of  outbound  and  inbound 
traffic  settled  pursuant  to  each 
alternative  arrangement.  Carriers 
already  are  required  to  file  this  annual 
traffic  report;  this  Report  and  Order 
requires  only  that  carriers  that  enter 
alternative  arrangements  include  in 
their  annual  traffic  report  a  description 
of  the  minutes  settled  pursuant  to  those 
arrangements.  This  reporting 
requirement  and  the  requirement  that 
carriers  obtain  approval  of  alternative 
arrangements  are  necessary  to  enable 
the  Commission  to  review  and  monitor 
alternative  arrangements  for  possible 
adverse  effects  on  the  U.S.  market  for 
international  telecommunications 
services.  These  rules  apply  only  to  those 
small  entities  that  take  advantage  of  the 
opportunity  to  negotiate  alternative 
settlement  arrangements  that  deviate 


firom  the  regulatory  requirements  of  the 
Commission's  ISP.  CompUance  with 
these  rules  may  require  the  use  of 
accounting  and  legal  skills. 

A  U.S.  international  facihties-based 
common  carrier  that  enters  into  an 
-operating  agreement  with  a  foreign 
correspondent  may  not  receive  an 
allocation  of  return  traffic  from  the 
foreign  correspondent  to  the  U.S.  carrier 
that  is  not  proportionate  to  the  amount 
of  traffic  that  the  U.S.  carrier  sends 
outbound  to  the  foreign  correspondent. 
This  requirement  previously  has 
applied  to  all  carriers,  including  small 
entities,  as  part  of  the  Commission's 
ISP.  This  Report  and  Order  also  adopts 
a  flexible  regulatory  framework  that 
permits  carriers  to  deviate  fi'om  this 
requirement  where  appropriate  market 
conditions  exist.  CompUance  with  this 
rule  may  require  the  use  of  accounting 
and  legal  skills. 

E.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities 
Consistent  With  Stated  Objectives 

We  have  not  identified,  and 
commenters  have  not  provided,  any 
significant  alternatives  that  may 
minimize  the  economic  impact  on  small 
entities  consistent  with  the  stated 
objectives.  We  recognize  that  all 
carriers,  including  small  entities,  may 
have  an  increased  paperwork  burden; 
however,  this  Report  and  Order  will 
reduce  regulatory  requirements  on  small 
entities  that  enter  into  operating 
agreements  with  foreign  correspondents 
that  include  a  negotiated  accounting 
rate.  Small  entities  entering  alternative 
settlement  arrangements  pursuant  to 
this  Report  and  Order  will  not  have  to 
comply  with  the  requirements  of  the 
Commission's  ISP,  including  the 
proportionate  return  requirement  that  is 
codified  in  this  Report  and  Order. 

Several  parties  raised  concerns  that 
allowing  flexibility  in  our  ISP  may  harm 
smaller  carriers  because  larger  carriers 
may  be  able  to  obtain  more  favorable 
alternative  arrangements  due  to  their 
large  market  share.  This  Report  and 
Order  recognizes  that  there  exists  the 
potential  for  anticompetitive  behavior 
by  large  carriers.  However,  rather  than 
preclude  large  carriers  from  entering 
into  alternative  arrangements  or 
postpone  our  flexibiUty  policy,  this 
Report  and  Order  adopts  competitive 
safeguards  to  help  prevent  potential 
{mticompetitive  behavior.  These 
safeguards  address  the  concerns  raised 
by  commenters,  but  at  the  same  time 
enable  the  Commission  to  meet  its 
objectives  of  allowing  U.S.  carriers, 
including  small  entities,  to  respond 
more  rapidly  to  changing  conditions  in 
the  global  telecommunications  market. 


reduce  their  call  termination  costs  and 
the  U.S.  net  settlement  payments,  and 
provide  for  lower  caUing  prices  for  U.S. 
consumers. 

The  Conunission  shall  send  a  copy  of 
this  Final  Regulatory  FlexibiUty 
Analysis,  along  with  this  Report  and 
Order,  in  a  report  to  Congress  pursuant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5 
U.S.C.  801(a)(l){A).  A  copy  of  this  FRFA 
will  also  be  pubUshed  in  the  Federal 
Register. 

Paperwork  Reduction  Act 

The  Report  and  Order  revises  an 
existing  information  collection  and 
imposes  a  new  information  collection. 
We  recognize  that  the  implementation 
of  these  requirements  will  be  subject  to 
review  and  approval  of  the  Office  of 
Management  and  Budget.  Both  the  new 
and  revised  information  collections 
contained  in  these  rules  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
"  Paperwork  Reduction  Act  of  1995.  To 
obtain  copies  of  the  information 
collections  contact  Dorothy  Conway  at 
(202)  418-0217  or  via  internet  at 
dconway@fcc.gov.  Persons  wishing  to 
comment  on  this  collection  of 
information  should  direct  their 
comments  to  Dorothy  Conway,  Federal 
Communications  Conunission,  Records 
Management  Division,  Room  234, 
Paperwork  Reduction  Project  (3060- 
0572),  Washington,  D.  C.  20554.  For 
Further  information  Contact  Dorothy 
Conway,  (202)  418-0217. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
Commission's  estimate  of  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be  collected 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Number:  3060-0106. 

Title:  Common  Carrier  International 
Telecommunications  Services. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  U.S.  conunon  carriers 
providing  international 
telecommunications  services. 

Number  of  Respondents:  248  (based 
on  number  of  international  carriers 
filing  traffic  reports  in  1995). 

Estimated  Annual  Burden:  8  hours 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
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sources,  segregating  the  data  needed, 
and  completing  and  reviewing  the 
collection  of  information. 
Total  Annua]  Burden:  1,984  hours. 
Estimated  costs  per  respondent:  None. 
Needs  and  Uses:  The  collection  of 
information  for  which  approval  is  here 
sought  is  contained  in  amendments  to 
Part  43  in  the  Order  adopting  such 
amendments.  The  information 
collections  are  authorized  and  necessary 
for  the  Commission  to  carry  out  its 
statutory  mandate,  pursuant  to  Sections 
1,  4,  201-205,  211,  214,  218-220,  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  Sections  151, 
154,  201-205,  211,  214,  218-220. and 
303,  and  Part  43  of  the  Commission's 
Rules. 

The  information  collections  contained 
in  amendments  to  Part  43  are  necessary 
to  assist  us  in  reviewing  the  impact,  if 
any,  that  alternative  settlement 
agreements  have  on  our  international 
accounting  rate  policies.  The 
information  collections  will  also 
enhance  the  ability  of  the  Commission 
and  interested  parties  to  monitor  this 
poUcy  for  anticompetitive  effects  in  the 
U.S.  market  for  international  service, 
thus  increasing  competitive  options  for 
U.S.  carriers  and  resulting  in  lower 
prices  and  greater  choices  for  U.S. 
consiuners.  The  information  collection 
will  enable  the  Commission  to  promote 
competitive  behavior,  improve 
economic  performance,  and  preserve  the 
integrity  of  our  accounting  rate  pohcies. 
The  information  collections  also  will 
enable  the  Commission  and  interested 
parties  to  determine  whether  or  not  the 
competitive  safeguards  are  sufficient  to 
protect  U.S.  carriers  and  consumers 
against  harmful  discriminatory  practices 
by  foreign  carriers. 

The  information  will  be  used  by  the 
Commission  staff  in  carrying  out  its 
duties  under  the  Communications  Act. 
Common  carriers  engaged  in  providing 
international  telecommimications 
service  are  required  to  file  aimual 
reports  of  international 
telecommunications  traffic.  The  new 
rules  require  that  the  report  shall 
include  the  number  of  minutes  of 
outbound  and  inbound  traffic  settled 
pursuant  to  each  alternative 
arrangement  entered  into  pursuant  to 
the  new  Section  64.1002. 
OMB  Number:  3060-0000. 
Title:  Common  Carrier  International 
Telecommunications  Services. 
Type  of  Review:  New  Collection. 
Respondents:  U.S.  common  carriers 
providing  international 
telecommimications  services. 

Frequency  of  Response:  As  needed 
basis. 


Number  of  Respondents:  30.  It  is 
difficult  to  estimate  the  number  of 
respondents  filing  this  information 
because  the  information  will  be  filed 
only  by  those  carriers  seeking 
permission  to  enter  agreements  that  do 
not  comply  with  the  §§  43.41(e)(1), 
63.14.  and  64.1001  of  our  rules.  Such 
agreements  will  only  be  permitted 
under  certain  circumstances.  Given  the 
limitations  on  negotiating  such 
agreements,  we  estimate  that  no  more 
than  30  such  agreements  will  be 
negotiated,  and  very  fikely,  significantly 
fewer  than  that  number. 

Estimated  Annual  Burden:  16  hours 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
It  is  difficult  to  estimate  the  estimated 
annual  burden  for  filing  the  information 
because  it  will  depend  on  how  many 
agreements  the  carriers  wish  to  enter. 
Total  Annual  Burden:  480  hours. 
Cost  per  respondent:  $1,600.  This 
amount  is  an  estimate  depending  on 
whether  the  respondents  use  in-house 
legal  staff  or  professional  law  firms  to 
prepare  the  filing. 

Needs  and  Uses:  The  collection  of 
information  for  which  approval  is  here 
sought  is  contained  in  amendments  to 
Part  64  in  the  Order  adopting  such 
amendments.  This  information 
collection  is  authorized  and  necessary 
for  the  Commission  to  cany  out  its 
statutory  mandate,  pursuant  to  Sections 
1.  4,  201-205,  211,  214,  218-220,  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  Sections  151. 
154, 201-205,  211,  214,  218-220,  and 
303,  and  Part  43  of  the  Commission's 
Rules. 

The  information  collection  contained 
in  amendments  to  Part  64  is  necessary 
to  allow  U.S.  carriers  to  enter  into 
alternative  settlement  agreements  that 
do  not  comply  v«th  §§  43.41(e)(1), 
63.14,  and  64.1001  of  our  rules.  The 
information  collected  pursuant  to  this 
section  will  enable  the  Commission  to 
consider  alternative  agreements  that  are 
outside  the  scope  of  its  current  rules. 
The  information  collected  will  be  used 
to  monitor  the  alternative  agreements  to 
ensure  that  competitive  opportunities 
are  available.  The  information  collected 
will  also  enable  interested  parties  to 
monitor  the  alternative  agreements  and 
determine  potentially  anticompetitive 
arrangements.  In  addition,  the 
information  collected  will  be  the  only 
information  available  to  the 
Commission  and  interested  parties  on 
alternative  accounting  settlement 
arrangements.  This  information 
collection  will  provide  the  agency  with 


sufficient  data  to  review  the  impact,  if 
any,  that  the  alternative  settlement 
agreement  will  have  on  our 
international  accoimting  rate  policies. 
The  information  collection  will  also 
enhance  the  ability  of  the  Commission 
and  interested  parties  to  monitor  for 
anticompetitive  effects  in  the  U.S. 
market  for  international  service,  thus 
increasing  competitive  options  for  U.S. 
carriers  and  resulting  in  lower  prices 
and  greater  choices  for  U.S.  consumers. 
The  information  collection  will  enable 
the  Commission  to  promote  competitive 
behavior,  improve  economic 
performance,  and  preserve  the  integrity 
of  our  accounting  rate  policies.  The 
information  collections  also  will  enable 
the  Commission  and  interested  parties 
to  determine  whether  or  not  the 
competitive  safeguards  are  sufficient  to 
protect  U.S.  carriers  and  consumers 
against  harmful  discriminatory  practices 
by  foreign  carriers. 

The  information  will  be  used  by  the 
Commission  staff  in  carrying  out  its 
duties  imder  the  Communications  Act. 

Ordering  Clauses 

19.  Accordingly,  §§43.51  and  64.1001 
will  become  effective  March  10, 1997. 
Sections  43.61  and  64.1002  take  effect 
either  upon  approval  by  the  Office  of 
Management  and  Budget  (OMB)  or 
March  10, 1997  whichever  occurs  later. 
When  approval  is  received,  the  agency 
will  publish  a  document  announcing 
the  effective  date. 

20.  TKis  action  is  taken  pursuant  to 
Sections  4(i),  4(j),  303(r),  and  201-205  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i).  154(j),  303(r) 
and  sections  201-205,  Constitution  of 
the  International  Telecommimications 
Union,  Special  Arrangements  Article, 
and  International  Telecommunications 
Regulations,  Article  9.  Special 
Arrangements. 

List  of  Subjects  in  47  CFR  Parts  43  and 
64 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Conunission. 
William  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Parts  43  and  64  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  43— REPORTS  OF 
COMMUNICATION  COMMON 
CARRIERS  AND  CERTAIN  AFFILIATES 

1.  The  authority  citation  for  Part  43 
continues  to  read  as  follows: 
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Authority:  Sec.  4.  48  Stat.  1066,  as 
amended;  47  U.S.C  154,  unless  otherwise 
noted.  Interpret  or  apply  sees.  211,  219,  220, 
48  Stat.  1073, 1077,  as  amended;  47  U.S.C. 
211,  219,  220. 

2.  Section  43.51  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

S  43.51    Contracts  and  concessions. 

***** 

(d)  International  settlements  policy. 
(1)  If  a  carrier  files  an  operating 
agreement  (whether  in  the  form  of  a 
contract,  concession,  license,  etc.) 
referred  to  in  paragraph  (a)  of  this 
section  to  begin  providing  switched 
voice,  telex,  telegraph,  or  packet- 
switched  service  between  the  United 
States  and  a  foreign  point  and  the  terms 
and  conditions  of  such  agreement 
relating  to  the  exchange  of  services, 
interchange  or  routing  of  traffic  and 
matters  concerning  rates,  accounting 
rates,  division  of  tolls,  the  allocation  of 
return  traffic,  or  the  basis  of  settlement 
of  traffic  balances,  are  not  identical  to 
the  equivalent  terms  and  conditions  in 
the  operating  agreement  of  another 
carrier  providing  the  same  or  similar 
service  between  the  United  States  and 
the  same  foreign  point,  the  carrier  must 
also  file  with  the  International  Bureau  a 
notification  letter  or  modification 
request,  as  appropriate,  under  §64.1001 
of  this  chapter.  No  carrier  providing 
switched  voice,  telex,  telegraph,  or 
packet-switched  service  between  the 
United  States  and  a  foreign  point  shall 
bargain  for  or  agree  to  accept  more  than 
its  proportionate  share  of  return  traffic. 

(2)  If  a  carrier  files  an  amendment  to 
the  operating  agreement  referred  to  in 
paragraph  (a)  of  this  section  under 
which  it  already  provides  switched 
voice,  telex,  telegraph,  or  packet- 
switched  service  between  the  United 
States  and  a  foreign  point,  and  other 
carriers  provide  the  same  or  similar 
service  to  the  same  foreign  point,  and 
the  amendment  relates  to  the  exchange 
of  services,  interchange  or  routing  of 
traffic  and  matters  concerning  rates, 
accounting  rates,  division  of  tolls,  the 
allocation  of  return  traffic,  or  the  basis 
of  settlement  of  traffic  balances,  the 
carrier  must  also  file  with  the 
International  Bureau  a  notification  letter 
or  modification  request,  as  appropriate, 
under  §64.1001  of  this  chapter. 

3.  Section  43.61  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  43.61    Reports  of  international 
telecommunications  traffic. 

***** 

(b)  The  information  contained  in  the 
reports  shall  include  actual  traffic  and 
revenue  data  for  each  and  every  service 


provided  by  a  common  carrier,  divided 
among  service  billed  in  the  United 
States,  service  billed  outside  the  United 
States,  and  service  transiting  the  United 
States.  In  addition,  it  shall  include  the 
number  of  minutes  of  outbound  and 
inboimd  traffic  settled  pursuant  to  each 
alternative  arrangement  entered  into 
pursuant  to  §  64.1002  of  this  chapter. 


PART  64— MISCELIANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  Sees.  4.  201-205.  211,  218-220, 
303,  48  Stat.  1066,  1070, 1072-73, 1077-78, 
as  amended;  47  U.S.C.  154.  201-205.  211, 
218-220.  303. 

2.  Section  64.1001  is  amended  by 
revising  the  heading  for  Subpart  J,  the 
section  heading,  paragraph  (d),  (e)(7),  (f) 
introductory  text,  (g)  introductory  text, 
and  paragraphs  (i),  (j),  (k),  and  (1)  to  read 
as  follows: 

Subpart  J — International  Settlements 
Policy  and  Modification  Requests 

§  64.1 001    International  settlements  policy 
and  modification  requests. 

***** 

(d)  If  the  operating  agreement  or 
amendment  referred  to  in  §§  43.51(d)(1) 
and  (d)(2)  of  this  chapter  is  not  subject 
to  notification  under  paragraphs  (b)  and 
(c)  of  this  section,  the  carrier  must  file 

a  modification  request  under  paragraph 
(f)  of  this  section. 

(e)  *  "  * 

(7)  A  statement  that  there  has  been  no 
other  modification  in  the  operating 
agreement  with  the  foreign 
correspondent  regarding  the  exchange  of 
services,  interchange  or  routing  of  traffic 
and  matters  concerning  rates, 
accounting  rates,  division  of  tolls, 
allocation  of  return  traffic,  or  the  basis 
of  settlement  of  traffic  balances. 

(f)  A  modification  request  must 
contain  the  following  information: 
***** 

(g)  Notification  letters  and 
modification  requests  must  contain 
notarized  statements  that  the  filing 
carrier: 


(i)  If  a  carrier  files  a  notification  letter 
for  an  operating  agreement  or 
amendment  that  should  have  been  filed 
as  a  modification  request,  the  Bureau 
will  return  the  notification  letter  to  the 
filing  carrier  and  the  Bureau  will  notify 
the  carrier  that,  before  it  can  implement 
the  proposed  modification,  it  must  file 
a  modification  request  under  paragraph 
(0  of  this  section. 


(j)  An  operating  agreement  or 
amendment  filed  imder  a  modification 
request  cannot  become  effective  until 
the  modification  request  has  been 
granted  under  paragraph  (1)  of  this 
section. 

(k)  On  the  same  day  the  notification 
letter  or  modification  request  is  filed, 
carriers  must  serve  a  copy  of  the 
notification  letter  or  moidification 
request  on  all  carriers  providing  the 
same  or  similar  service  to  the  foreign 
administration  identified  in  the  filing. 

(1)  All  modification  requests  will  be 
subject  to  a  twenty-one  (21)  day 
pleading  period  for  objections  or 
comments,  commencing  the  date  after 
the  request  is  filed.  If  the  modification 
request  is  not  complete  when  filed,  the 
carrier  will  be  notified  that  additional 
information  is  to  be  submitted,  and  a 
new  21  day  pleading  period  will  begin 
when  the  additional  information  is 
filed.  The  modification  request  will  be 
deemed  granted  as  of  the  twenty-second 
(22nd)  day  without  any  formal  stafi^ 
action  being  taken:  provided 

(1)  No  objections  nave  been  filed,  and 

(2)  The  International  Bureau  has  not 
notified  the  carrier  that  grant  of  the 
modification  request  may  not  serve  the 
public  interest  and  that  implementation 
of  the  proposed  modification  must  await 
formal  staff  action  on  the  modification 
request.  If  objections  or  comments  are 
filed,  the  carrier  requesting  the 
modification  request  may  file  a  response 
pursuant  to  §  1 .45  of  this  chapter. 
Modification  requests  that  are  formally 
opposed  must  await  formal  action  by 
the  International  Bureau  before  the    ■ 
proposed  modification  can  be 
implemented. 

3.  New  §  64.1002  is  added  to  Subpart 
I  to  read  as  follows: 

§  64.1 002    Alternative  settlement 
arrangements. 

(a)  A  communications  common 
carrier  engaged  in  providing  switched 
voice,  telex,  telegraph,  or  packet 
switched  service  between  the  United 
States  and  a  foreign  point  may  seek 
approval  to  enter  into  an  operating 
agreement  with  a  foreign 
telecommunications  administration 
containing  an  alternative  settlement 
arrangement  that  does  not  comply  with 
the  requirements  of  §  43.51(e)(1)  and 

§  63.14  of  this  chapter  and  §  64.1001  by 
filing  a  petition  for  declaratory  ruling  in 
compliance  with  the  requirements  of 
this  section. 

(b)  A  petition  for  declaratory  ruling 
must  contain  the  following: 

(1)  Information  to  demonstrate  that 
either: 

(i)  The  Commission  has  made  a 
previous  determination  that  the 
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effective  competitive  opportunities  test 
in  §  63.18(h)(6)(i)  of  this  chapter  has 
been  satisfied  on  the  route  covered  by 
the  alternative  settlement  arrangement; 
or 

(ii)  The  efliective  competitive 
opportunities  test  in  §63.18(h)(6)(i)  of 
this  chapter  is  satisfied  on  the  route 
covered  by  the  alternative  settlement 
arrangement;  or 

(iii)  The  alternative  settlement 
arrangement  is  otherwise  in  the  pubhc 
interest. 

(2)  A  certification  as  to  whether  the 
alternative  settlement  arrangement 
affects  more  than  25  percent  of  the 
outbound  traffic  or  25  percent  of  the 
inbound  traffic  on  the  route  to  which 
the  alternative  settlement  arrangement 
applies. 

(3)  A  certification  as  to  whether  the 
parties  to  the  alternative  settlement 
arrangement  are  affiUated,  as  defined  in 
§63.18(h)(l)(i)  of  this  chapter,  or 
involved  in  a  non-equity  joint  venture 
affecting  the  provision  of  basic  services 
on  the  route  to  which  the  alternative 
settlement  arraneement  applies. 

(4)  A  copy  of  tie  ahemative 
settlement  arrangement  if  it  affects  more 
than  25  percent  of  the  outbound  traffic 
or  25  percent  of  the  inbound  traffic  on 
the  route  to  which  the  alternative 
settlement  arrangement  apphes,  or  if  it 
is  between  parties  that  are  affiliated,  as 
defined  in  §63.18(h)(l)(i)  of  this 
chapter,  or  that  are  involved  in  a  non- 
equity joint  venture  affecting  the 
provision  of  basic  services  on  the  route 
to  which  the  alternative  settlement 
arrangement  apphes. 

(5)  A  summaiy  of  the  terms  and 
conditions  of  the  alternative  settlement 
arrangement  if  it  does  not  come  within 
the  scope  of  paragraph  (b)(4)  of  this 
section.  However,  upon  request  by  the 
International  Bureau,  a  full  copy  of  such 
alternative  settlement  arrangement  must 
be  forwarded  promptly  to  the 
International  Biueau. 

(c)  An  alternative  settlement 
arrangement  filed  for  approval  under 
this  section  cannot  become  effective 
until  the  petition  for  declaratory  ruling 
required  by  paragraph  (a)  of  this  section 
has  been  granted  under  paragraph  (e)  of 
this  section. 

(d)  On  the  same  day  the  petition  for 
declaratory  ruling  has  been  filed,  the 
filing  carrier  must  serve  a  copy  of  the 
petition  on  all  carriers  providing  the 
same  or  similar  service  with  the  foreign 
administration  identified  in  the  petition. 

(e)  All  petitions  for  declaratory  ruling 
shall  be  subject  to  a  21  day  pleading 
period  for  objections  or  comments, 
commencing  the  day  after  the  date  of 
public  notice  listing  the  petition  as 
accepted  for  fiUng.  The  petition  will  be 


deemed  granted  as  of  the  28th  day 
without  any  formal  staff  action  being 
taken:  provided 

(1)  The  petition  is  not  formally 
opposed  within  the  meaning  of 

§  1.1202(e)  of  this  chapter;  and 

(2)  The  International  Bureau  has  not 
notified  the  filing  carrier  that  grant  of 
the  petition  may  not  serve  the  public 
interest  and  that  implementation  of  the 
proposed  alternative  settlement 
arrangement  must  await  formal  staff 
action  on  the  petition.  If  objections  or 
comments  are  filed,  the  petitioning 
carrier  may  file  a  response  pursuant  to 
§  1.45  of  this  chapter.  Petitions  that  are 
formally  opposed  must  await  formal 
action  by  the  International  Bureau 
before  the  proposed  alternative 
settlement  arrangement  may  be 
implemented. 

IFR  [>oc.  97-2922  Filed  2-5-97;  8:45  am] 
BtLLMO  C006  8712-01-^ 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  17 
RIN  1018-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Detefmination  of 
Endangered  Status  for  "Pseudobahia 
bahilfolia"  (Hartweg's  golden 
sunburst)  and  Threatened  Status  for 
"Pseudobahia  peirsonil"  (San  Joaquin 
adobe  sunburst),  Two  Grassland 
Plants  From  the  Central  Valley  of 
California 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  determines  endangered  status 
for  Pseudobahia  bahiifolia  (Hartweg's 
golden  sunbiu^t)  and  threatened  status 
for  Pseudobahia  peirsonii  (San  Joaquin 
adobe  sunburst)  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  two  plants  occur 
primarily  in  nonnative  grasslands  in  the 
eastern  and  southeastern  portions  of  the 
San  Joaquin  Valley,  but  also  at  a  few 
sites  at  the  ecotone  between  grasslands 
dominated  by  nonnative  species  and 
blue  oak  woodland  communities.  Both 
plants  are  threatened  primarily  by 
conversion  of  habitat  to  residential 
development.  To  a  lesser  extent,  the 
species  are  variously  threatened  by 
agriculture  (ag-land  development), 
competition  from  nonnative  plants, 
incompatible  grazing  practices, 
transmission  line  maintenance. 


recreational  activities,  mining,  road 
construction  and  maintenance,  a  flood 
control  project,  and  other  human 
impacts.  Potential  threats  include 
herbicide  application  to  control 
herbaceous  and  weedy  taxa.  This  rule 
implements  the  Federal  protection  and 
recovery  provisions  afforded  by  the  Act 
for  these  species. 
EFFECTIVE  DATE:  March  10, 1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  WildUfe 
Service,  Sacramento  Field  Office,  3310 
El  Camino  Avenue,  Suite  130, 
Sacramento,  Cahfomia  95821-6340. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ehzabeth  Wame  (see  ADDRESSES 
section)  telephone  916/979-2120; 
facsimile  916/979-2128. 

SUPPLEMENTARY  INFORMATIOli: 

Background 

Pseudobahia  bahiifolia  (Hartweg's 
golden  sunburst)  and  Pseudobahia 
peirsonii  (San  Joaquin  adobe  sunburst) 
are  endemic  to  the  nonnative  grassland 
and  grassland-blue  oak  woodland 
community  ecotone  of  the  southern 
Sacramento  Valley  and  San  Joaquin 
Valley  of  California.  These  two  valleys 
comprise  the  Central  Valley.  The 
prehistoric  composition  of  the  native 
grasslands  and  adjoining  plant 
communities  likely  will  remain  a 
mystery  (Brown  1982),  although 
numerous  authors  have  speculated  as  to 
the  composition  of  the  "pristine"  flora 
of  the  Central  Valley  (Clements  1934, 
Munz  and  Keck  1950,  Biswell  1956, 
Twissehnaim  1956,  White  1967, 
McNaughton  1968,  Bakker  1971, 
Omduff  1974,  Heady  1977,  Bartolome 
and  Gremmill  1981,  and  Wester  1981). 
Nonnative  aimual  grasses  and  forbs 
invaded  the  low  elevation  plant 
commimities  of  Cahfomia  dining  the 
days  of  the  Franciscan  missionaries  in 
the  1700's.  These  nonnative  grasses  now 
account  for  up  to  80  percent  or  more  of 
the  floral  composition  of  the  grasslands 
of  Cahfomia  (Heady  1956).  The 
nonnative  grasses  have  outcompeted  the 
native  flora  throughout  much  of 
Cahfomia  because  these  exotics 
germinate  in  late  fall  prior  to  the 
germination  of  the  native  forbs, 
including  the  two  sunflower  species 
discussed  herein,  Pseudobahia 
bahiifolia  and  Pseudobahia  peirsonii. 
Each  species,  however,  occults  in  a 
distinctive  microhabitat  within  the 
larger  matrix  of  nonnative  annual 
grassland.  Pseudobahia  bahiifolia 
prefers  the  top  of  "Mima"  mound 
topography  where  the  grass  cover  is 
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minimal  (Stebbins  1991).  Vernal  pools, 
an  increasingly  rare  California  landform, 
are  often  interspersed  with  the  Mima 
mounds  (Stebbins  1991).  Pseudobahia 
peirsonii  prefers  heavy  adobe  clay  soils 
where  the  water  retention  properties  are 
high. 

Karl  Hartweg,  a  German  botanist,  first 
collected  Pseudobahia  bahiifolia  on 
Cordua's  farm  near  the  junction  of  the 
Yuba  and  Feather  Rivers  in  Yuba 
County,  California  m  April  of  1847. 
George  Bentham  described  the  species 
as  Monolopia  bahiaefolia  in  1849. 
Edward  L.  Greene  placed  the  species  in 
the  genus  Eriophyllum  in  1897.  In  1915, 
Per  Rydberg  established  the  genus 
Pseudobahia  on  the  basis  of  leaf  and 
floral  morphology  and  formed  the  new 
combination  Pseudobahia  bahiaefolia. 
Dale  Johnson  (1978)  recognized  a 
spelling  error  in  the  specific  epithet 
bahiaefolia  and  used  Pseudobahia 
bahiifolia  in  his  doctoral  dissertation. 

Pseudobahia  bahiifolia,  a  member  of 
the  sunflower  or  aster  family 
(Asteraceae),  is  one  of  three  species  of 
Pseudobahia  in  the  subtribe 
Eriophyllinae  of  the  tribe  Helenieae 
(Johnson  1978).  The  species  is  a  few- 
branched  annual  about  6  to  15 
centimeters  (cm)  (2  to  6  inches  (in.))  tall, 
covered  throughout  with  white,  wooly 
hairs.  Its  leaves  are  narrow,  alternate, 
three-lobed  or  entire  with  three  blunt 
teeth  at  the  apex,  and  about  1  to  2  cm 
(0.4  to  0.8  in.)  long.  The  bright  yellow 
flower  heads,  produced  in  March  or 
April,  are  solitary  at  the  ends  of  the 
branches.  The  ray  flowers  are  equal  in 
number  to  the  sub-floral  bracts 
(phyllaries)  and  the  pappus  is  absent. 
Pseudobahia  bahiifolia  is  distinguished 
firom  other  members  of  the  genus  by 
having  the  largest  leaves,  entire  or  three- 
lobed  versus  once  or  twice  pinnatifid,  as 
in  Pseudobahia  heermanii  and 
Pseudobahia  peirsonii.  The  range  of 
Pseudobahia  bahiifolia  is  strongly 
correlated  with  the  distribution  of  the 
Amador  and  Rocklin  soil  series 
(Stebbins  1991).  Both  series  generally 
consist  of  shallow,  well-drained, 
medium-textiu«d  soils  that  exhibit 
strong  Mima  mound  microrelief 
(Stebbins  1991).  Such  topography  is 
characterized  by  a  series  of  moimds  that 
may  range  from  30  cm  to  2  meters  (m) 
(1.0  to  6.6  feet  (f^))  in  height  and  3  to 
30  m  (10  to  98  ft)  in  basal  diameter 
interspersed  with  shallow  basins  that 
may  pond  water  during  the  rainy  season 
(Bates  and  Jackson  1987).  Pseudobahia 
bahiifolia  nearly  always  occurs  on  the 
north  or  northeast  facing  slopes  of  the 
mounds,  with  the  highest  plant 
densities  on  upper  slopes  with  minimal 
grass  cover  (Stebbins  1991).  A  variant  of 
one  of  the  two  soil  series  is  concentrated 


near  Friant  in  Madera  County  and 
contains  large  quantities  of  pimiice, 
which  is  mined  for  use  as  an  industrial 
binder  and  is  used  in  making  concrete 
blocks  (Chesterman  and  Schmidt  1956). 
According  to  a  status  survey  by  John 
Stebbins  (1991),  Pseudobahia  bahiifolia 
may  have  existed  throughout  the  Central 
Valley  of  California  from  Yuba  County 
in  the  north  to  Fresno  County  in  the 
south,  a  range  of  approximately  322 
kilometers  (km)  (200  miles  (mi)).  The 
plant  presently  occurs  only  in  the 
eastern  San  Joaquin  Valley  in 
Stanislaus,  Madera,  and  Fresno 
Counties,  a  range  of  approximately  153 
km  (95  mi).  One  population  occurs  on 
land  owned  and  managed  jointly  by  the 
Bureau  of  Reclamation  and  a  private 
owner;  the  remaining  populations  all 
occur  on  privately  owned  property 
(California  Natural  ENversity  Data  Base 
(CNDDB)  1996). 

Over  90  percent  of  all  Pseudobahia 
bahiifolia  plants  occur  in  two  general 
locations.  One  site,  in  Madera  County, 
approximately  0.8  km  (0.5  mile)  long 
and  containing  about  16,000  plants,  is 
the  remnant  of  one  large  population  that 
now  has  become  fragmented.  The 
second  large  population,  in  Stanislaus 
County,  covers  about  2  hectares  (ha)  (5 
acres  (ac))  and  contains  approximately 
15.000  plants.  Although  the  number  of 
individuals  per  population  of  annual 
species  is  highly  variable  firom  year  to 
year,  11  of  16  extant  populations  are 
very  small,  and  numbered  fewer  than 
200  plants  during  the  1990  field  season 
(Stebbins  1991). 

Conversion  of  native  habitat  to 
residential  development  is  the  primary 
threat  to  the  existence  of  Pseudobahia 
bahiifolia.  To  a  lesser  degree, 
agriculture  (ag-land  development), 
competition  firom  aggressive  exotic 
plants,  incompatible  grazing  practices, 
mining,  and  other  human  impacts 
actions  also  threaten  the  species 
(CNDDB  1996). 

In  March  1925,  Philip  Munz  first 
collected  specimens  of  Pseudobahia 
peirsonii  in  a  grassy  flat  near  Ducor  in 
Tulare  County,  California.  Until  Munz 
described  Pseudobahia  peirsonii  as  a 
species  in  1949,  specimens  had  been 
included  in  Monopolia  heermani, 
Eriophyllum  heermani,  or  Pseudobahia 
heermani,  depending  on  the  prevailing 
treatment  of  the  time  (Stebbins  1991). 
Sherwin  Carlquist  (1956)  and  Johnson 
(1978)  supported  Munz's  taxonomic 
position  with  additional  morphological 
and  cytological  evidence. 

Pseudobahia  peirsonii,  like 
Pseudobahia  bahiifolia,  is  a  member  of 
the  Asteraceae  family  and  is  an  erect 
annual  herb  about  1  to  6  decimeters 
(dm)  (4  to  18  in.)  tall,  loosely  covered 


with  white,  wooly  hairs.  Its  alternate 
leaves  are  twice  divided  into  smaller 
divisions  (bipinnatifid),  triangular  in 
outline,  and  2  to  6  cm  (1  to  3  in.)  in 
length.  Flower  heads,  which  app>ear  in 
March  or  April,  are  solitary  at  the  ends 
of  the  branches.  The  ray  flowers  are 
bright  yellow  and  equal  in  number  to 
the  subfloral  bracts  and  about  3 
millimeters  (mm)  (0.1  in.)  long  with 
many  disk  flowers;  the  pappus  is  absent. 
The  dry  fruits,  called  adienes,  are  black. 
Pseudobahia  peirsonii  is  distinguished 
from  Pseudobahia  heermani,  the  species 
most  similar  in  appearance,  primarily 
by  its  subfloral  bracts,  which  are  united 
only  at  the  base  versus  united  to  half 
their  length  in  the  latter  species. 

Pseudobahia  peirsonii  occurs  only  on 
heavy  adobe  clay  soils  over  a  range  of 
approximately  193  km  (120  mi)  through 
Fresno,  Tulare,  and  Kern  counties.  One 
population  occurs  on  land  owned  and 
managed  by  the  Fresno  Flood  Control 
District;  two  populations  occur  on  land 
owned  by  the  U.  S.  Army  Corps  of 
Engineers  (Corps);  all  other  populations 
occur  on  privately  owned  land  (CNDDB 
1996).  Stebbins  (1991)  speculates  that 
the  edaphic  restriction  is  associated 
with  the  ability  of  these  clay  soils  to 
retain  moisture  longer  into  the  summer 
dry  season.  These  soils  are  mainly 
distributed  in  the  valleys  and  flats  near 
the  foothills  of  the  southeastern  San 
Joaquin-Valley  (Stebbins  1991).  Avena 
fatua,  Brassica  kaber,  Bromus  mollis, 
Bromus  rubens,  and  Erodium 
cicutarium  are  some  of  the  common 
nonnative  associates  of  Pseudobahia 
peirsonii  (Stebbins  1991).  The  intrusive 
and  aggressive  characteristics  of 
herbaceous  weedy  species  appear  to  be 
detrimental  to  habitat  quality  of  this  rare 
plant. 

Pseudobahia  peirsonii  is  concentrated 
in  three  major  locations — east  of  Fresno 
in  Fresno  County:  west  of  Lake  Success 
in  Tulare  County;  and  northeast  of 
Bakersfield  in  Kern  County.  Of  the  36 
known  occurrences,  20  are  small  and 
contain  fewer  than  250  plants  (Stebbins 
1991;  Karen  and  Gregory  Kirkpwtrick, 
KAS  Consultants,  in  lift.  1993;  CNDDB 
1996).  Approximately  80  percent  of  all 
plants  are  contained  in  4  populations 
(CNDDB  1996,  Mark  Mebane.  rancher. 
in  litt.  1993).  Conversion  of  natural 
habitat  to  residential  development  is  the 
primary  threat  to  Pseudobahia  peirsonii. 
In  addition,  road  maintenance  projects, 
recreational  activities,  competition  from 
nonnative  plants,  ag-land  development, 
incompatible  grazing  practices,  a  flood 
control  project,  transmission  line 
maintenance,  and  other  human  impacts 
also  may  threaten  the  species. 
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Previous  Federal  Action 

Federal  government  actions  on  these 
two  plants  began  as  a  result  of  section 
12  of  the  Act.  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  The  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975.  In  the 
report,  Pseudobahia  bahii folia  was 
included  as  a  threatened  species  and 
Pseudobahia  peirsonii  as  an  endangered 
species. 

On  July  1, 1975,  the  Service  published 
a  notice  in  the  Federal  Register  (40  FR 
27823)  of  its  acceptance  of  the  report  as 
a  petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3)  of  the  Act), 
and  its  intention  thereby  to  review  the 
status  of  the  plant  taxa  named  therein. 
Pseudobahia  bahiifolia  and 
Pseudobahia  peirsowi  were  included  in 
that  notice.  On  June  16, 1976,  the 
Service  pubhshed  a  proposed  rule  in  the 
Federal  Register  (41  FR  24523)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Dociunent 
No.  94-51  and  the  July  1. 1975,  Federal 
Register  publication.  Pseudobahia 
bahiifolia  and  the  Pseudobahia  peirsonii 
were  included  in  the  June  16, 1976 
Federal  Register  document. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
suimnarized  in  an  April  26, 1978, 
Federal  Register  publication  (43  FR 
17909).  The  Act  Amendments  of  1978 
required  that  all  existing  proposals  over 
2  years  old  be  withdrawn.  A  1-year 
grace  period  was  given  to  those 
prop(»als  already  more  than  2  years  old. 
On  December  10, 1979,  the  Service 
pubhshed  a  notice  in  the  Federal 
Register  (44  FR  70796)  of  withdrawal  of 
that  portion  of  the  June  16, 1976, 
proposal  that  had  not  been  made  final, 
along  with  four  proposals  that  had 
expired  due  to  a  procedural  requirement 
of  the  1978  Amendments. 

On  December  15, 1980,  the  Service 
pubhshed  a  revised  Notice  of  Review  of 
native  plants  in  the  Federal  Register  (45 
FR  82480).  Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  were  included  as 
category  1  candidate  species,  meaning 
that  the  Service  had  in  its  possession 
substantial  information  on  biological 
vulnerabihty  and  threats  to  support 
preparation  of  a  listing  proposal.  On 
November  28, 1983,  the  Service 
pubhshed  in  the  Federal  Register  (48 


FR  53640)  a  supplement  to  the  1980 
Notice  of  Review.  This  supplement 
treated  Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  as  category  2 
species,  meaning  that  the  data  in  the 
Service's  possession  indicated  hsting 
may  be  appropriate,  but  that  substantial 
data  on  biological  vulnerability  and 
threats  were  not  currently  known  or  on 
file  to  support  preparation  of  a  proposed 
rule.  The  plant  notice  was  again  revised 
on  September  27, 1985  (50  FR  39526). 
Both  species  remained  in  category  2.  In 
the  February  21, 1990,  revision  of  the 
plant  notice  (55  FR  6184),  Pseudobahia 
bahiifolia  remained  as  a  category  2 
candidate  species  and  Pseudobahia 
peirsonii  returned  to  category  1  status. 
On  February  28, 1996,  the  Service 
published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of  category 
2  species  as  candidates. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
certain  pending  petitions  within  12 
months  of  their  receipt.  Section  2(b)(1) 
of  the  1982  amendments  further 
requires  that  all  petitions  pending  on 
October  13, 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  This 
was  the  case  for  Pseudobahia  bahiifolia 
and  Pseudobahia  peirsonii  because  the 
1975  Smithsonian  report  had  been 
accepted  as  a  petition.  On  October  13, 
1983,  the  Service  found  that  the 
petitioned  fisting  of  these  species  was 
warranted,  but  precluded  by  other 
pending  hsting  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20, 1984  (49  FR 
2485).  Such  a  finding  required  the 
petition  to  be  recycled,  pursuant  to 
section  4(b)(3)(c)(I)  of  the  Act.  The 
finding  was  reviewed  annually  in 
October  of  1984  through  1991. 

A  proposed  rule  to  list  Pseudobahia 
bahiifolia  and  Pseudobahia  peirsonii  as 
endangered  was  published  in  the 
Federal  Register  on  November  30, 1992 
(57  FR  56549).  That  proposal  was  based, 
in  large  part,  on  the  status  survey  and 
occurrence  data,  and  information  on 
pending  projects  that  would  adversely 
affect  the  two  species.  Pseudobahia 
bahiifolia  was  included  in  the  proposal 
after  a  review  of  existing  information 
indicated  that  the  species  should  be 
assigned  category  1  status  and  that  the 
proposal  for  listing  was  warranted.  The 
Service  now  determines  Pseudobahia 
bahiifolia  to  be  an  endangered  species 
and  Pseudobahia  peirsonii  to  be  a 
threatened  species  with  the  pubfication 
of  this  rule. 


Summary  of  Comments  and 
Recommendations 

In  the  November  30, 1992,  proposed 
rule  (57  FR  56549)  and  associated 
notifications,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  to  assist  the  Service  in 
determining  whether  these  two  species 
warrant  hsting.  Appropriate  Federal  and 
State  agencies,  county  and  city 
govenunents,  scienti^c  organizations, 
and  other  interested  parties  were 
contacted  and  requested  to  comment. 
Newspa{>er  notices  inviting  general 
comment  were  published  on  December 

16. 1992,  in  the  Hanford  Sentinel,  and 
Forterville  Recorder;  on  December  17, 
1992.  in  the  Bakersfield  CaHfomian, 
Fresno  Bee,  Madera  Daily  Tribune, 
Modesto  Bee,  Union  Democrat,  and 
Advance-Register;  and  on  December  18, 
1992,  in  the  Visalia  Times-Delta.  The 
Service  received  written  requests  for  a 
public  hearing  fi-om  Congressman  Bill 
Thomas,  Kern  County  Farm  Bureau, 
Tulare  County  Cattlemen's  Association, 
and  Kern  County  Cattlemen's 
Association.  As  a  result,  the  Service 
pubhshed  a  notice  of  a  public  hearing 
on  April  2, 1993  (58  FR  17376),  and 
extended  the  deadline  for  the  comment 
period  to  May  3, 1993.  The  Service 
conducted  the  public  hearing  on  April 

21. 1993,  at  the  Kern  County 
Administrative  Center  Board  Chambers 
in  Bakersfield,  California. 

During  the  comment  period,  the 
Service  received  28  comments  (letters 
and  oral  testimony),  including 
representatives  fi-om  a  Federal  agency,  a 
State  agency,  a  Coimty  agency,  and  21 
individuals.  Eight  commenters 
supported  hsting,  15  opposed  hsting  or 
favored  delaying  the  hsting,  and  five 
were  neutral.  In  addition,  several 
individuals  presented  oral  and  written 
testimony  during  the  public  conmient 
period  concerning  the  1989  Tulare 
Pseudobahia  Species  Management  Plan. 
written  for  the  California  £>epartment  of 
Fish  and  Game.  This  document  was  not 
written  for  the  Service,  nor  was  it  used 
to  support  the  Federal  hsting  action  of 
the  two  species.  Comments  or  portions 
of  comments  that  were  submitted  to  the 
Service  addressing  this  plan  are 
considered  not  substantive  and  are  not 
considered  in  the  response  section  of 
this  rule. 

Written  comments  or  oral  statemetits 
obtained  during  the  public  hearing  and 
comment  period  are  combined  in  the 
following  discussion.  Opposing 
comments  and  comments  questioning 
the  hsting  have  been  organized  into 
specific  issues.  The  majority  of 
comments  concerned  Pseudobahia 
peirsonii.  These  issues  and  the  Service's 


UMI 
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response  to  each  are  summarized  as 
follows: 

Issue  1 

The  status  survey  covered  only 
known  documented  sites;  the  listing 
should  be  delayed  until  a  more 
thorough  survey  is  conducted. 

Service  Response 

The  field  survey  for  both  species 
(Stebbins  1991)  examined  55  previously 
documented  sites.  Data  from 
observations  at  the  known  sites  were 
used  to  identify  suitable  habitat  areas  to 
search  for  undocumented  populations  of 
the  two  species.  As  a  result,  69 
additional  sites  within  and  adjoining 
the  population  concentrations  within 
the  ranges  of  the  species  were  explored. 
It  should  be  noted  that,  in  cases  where 
access  was  denied  by  private 
landowners  of  historical  sites,  these 
sites  were  not  surveyed.  The  current 
status  on  these  sites  is  unknown. 
Surveys  conducted  on  Pseudobahia 
peirsonii  after  1990,  showed  that  many 
populations  continued  to  decrease  in 
size  during  1991  and  1992  in  spite  of 
increased  rainfall  (J.  Stebbins,  California 
State  University,  Fresno,  pers.  comm. 
1993).  One  commehter  who  supported 
the  listing  of  Pseudobahia  peirsonii, 
submitted  additional  population  data 
from  an  extensive  survey  conducted  in 
Tulare  County  in  1992.  This  information 
has  been  incorporated  into  this  rule. 
This  commenter  also  noted  that  portions 
of  eastern  Kern  County  contain  the  only 
remaining  suitable  Pseudobahia 
peirsonii  habitat  that  has  not  been 
thoroughly  surveyed  for  the  species.  A 
landowner  in  Kern  County  commented 
that  he  discovered  one  population  that 
had  been  presumed  extirpated  in  the 
status  survey,  as  well  as  four  previously 
unrecorded  populations,  the  largest  of 
which  contained  approximately  10,000 
plants.  Information  on  all  newly 
recorded  populations  has  been 
incorporated  into  this  rule.  Much  of  the 
suitable  habitat  for  these  species  has 
been^^urveyed.  In  the  period  of  time 
since  the  publication  of  the  proposed 
rule  in  1993,  no  data  have  been 
presented  to  contradict  the  Service's 
contention  that  these  species  are 
imperiled  by  habitat  loss  and  other 
threats  described  in  the  Summary  of 
Factors.  The  Service  believes  that 
sufficient  information  is  available  on 
these  species  to  warrant  determination 
of  Pseudobahia  bahiifolia  as  endangered 
and  Pseudobahia  peirsonii  as 
threatened. 

Issue  2 

The  Service  should  consider 
economic  effects  in  determining 


whether  to  list  these  species  under  the 
Act. 

Service  Response 

Under  section  4(b)(1)(A)  of  the  Act.  a 
listing  determination  must  be  based 
solely  on  the  best  scientific  and 
commercial  data  available.  The 
legislative  history  of  this  provision 
clearly  states  the  intent  of  Congress  to 
"ensure"  that  listing  decisions  are 
"based  solely  on  biological  criteria  and 
to  prevent  non-biological  considerations 
from  afiecting  such  decisions".  H.R. 
Rep.  No.  97-635.  97th  Cong.  2d  Sess.  19 
(1982).  As  further  stated  in  the 
legislative  history.  "Applying  economic 
criteria  *  *  *  to  any  phase  of  the 
species  listing  process  is  applying 
economics  to  the  determinations  made 
under  section  4  of  the  Act  and  is 
specifically  rejected  by  the  inclusion  of 
the  word  "solely"  in  this  legislation." 
H.R.  Rep.  No.  567.  part  I.  97th  Cong..  2d 
Sess.  20  (1982). 

Issue  3 

Extensive  grazing  poses  no  threat  to 
Pseudobahia  peirsonii.  Populations  of 
this  species  have  been  grazed  for  100 
years  or  more  with  no  adverse  effects. 
Grazing  is  necessary  for  the  species  to 
compete  against  aggressive  weeds. 

Service  Response 

Any  assessment  of  the  historical  range 
and  population  size  of  the  species  is 
complicated  by  the  fact  that  most 
records  of  plant  populations  were  begun 
after  widespread  agricultural 
development  had  occurred  (Stebbins 
1991).  No  range  or  population  data 
exists  for  Pseudobahia  peirsonii  prior  to 
1925.  the  year  this  species  was  first 
collected  by  Phillip  Munz.  All  known 
extant  populations  are  found  in  grazed 
grasslands  dominated  by  nonnative 
grasses  and  forbs.  Populations  not 
grazed  by  domestic  livestock  are 
unknown.  Because  the  extent  and  size 
of  populations  prior  to  introduction  of 
domestic  livestock  is  also  unknown,  it 
cannot  be  shown  that  there  has  been  no 
historical  decline  in  Pseudobahia 
peirsonii  due  to  grazing. 

Appropriate  grazing  practices  may.  in 
fact,  prove  beneHcial  to  Pseudobahia 
peirsonii.  Some  populations  of 
Pseudobahia  peirsonii  appear  to  be 
stable  under  current  grazing  practices  at 
their  sites  (CNDDB  1996).  Grazing 
reduces  the  cover  and  probably  the 
amount  of  seed  produced  by  weedy 
species  that  compete  with  Pseudobahia 
peirsonii.  Several  botanists  experienced 
with  Pseudobahia  peirsonii  commented 
that  "well-managed,  moderate"  grazing 
is  conducive  to  the  survival  of  the  plant 
and  that  "removing  the  cattle  entirely 


can  promote  the  rapid  growth  of 
nonnative  plants  against  which 
Pseudobahia  peirsonii  has  difficulty 
competing."  Timing  of  grazing  also  may 
affect  weedy  species  abundance.  A 
controlled  sheep  grazing  study  showed 
that  early  spring  grazing  resulted  in  a 
higher  frequency  of  native  grasses  than 
did  later  grazing  (Anune  and  Pitschel 
1989). 

Inappropriate  grazing  practices  may, 
however,  be  detrimental  to  the  species 
in  several  ways.  Soil  disturbance  by 
grazing  animals  may  allow  nonnative  or 
weedy  species  that  are  adapted  to 
growing  in  disturbed  sites  to  become 
established  (Zedler  1987);  these  species 
may,  for  various  reasons,  have  an 
advantage  over  Pseudobahia  peirsonii  in 
competition  for  water,  light,  or 
nutrients.  Excessive  trampling  by 
livestock  also  can  degrade  habitat  by 
compacting  the  soil  and  promoting 
erosion.  Although  the  palatability  of 
Pseudobahia  peirsonii  to  cattle  is 
unknovsrn,  grazing  animals  are  less 
selective  at  heavy  grazing  pressure 
when  less  forage  is  available  per  animal 
(Kothmann  1983).  Any  remaining 
plants,  therefore,  have  a  higher 
probability  of  being  grazed.  This 
increased  grazing  pressure  in  turn 
affects  seed  production  and  can  result  in 
population  decline  (Heady  1961). 
Reduced  population  sizes  during 
periods  of  drought  may  be  more 
susceptible  to  the  impacts  of 
inappropriate  grazing  practices.  Over 
half  of  all  known  populations  of 
Pseudobahia  peirsonii  had  fewer  than 
250  individuals  in  1991. 

Issue  4 

The  status  survey  was  conducted  in  a 
drought  year,  which  resulted  in 
abnormally  low  population  counts. 

Service  Response 

The  Service  used  the  best  available 
data  at  the  time  the  proposal  was 
written.  It  was  not  possible  to  predict 
the  duration  of  the  drought  or  to 
postpone  the  survey  until  a  favorable 
rainfall  year.  Although  the  drought  may 
have  had  adverse  effects  on  the  size  of 
the  Pseudobahia  peirsonii  populations, 
surveys  conducted  on  Pseudobahia 
peirsonii  after  1990  revealed  that 
despite  increased  rainfall,  many 
populations  continued  to  decrease  in 
size  during  1991  and  1992.  Observations 
made  in  the  spring  of  1993  showed  that 
most  populations  covered  more  area  and 
contained  more  plants  than  in  previous 
years;  however,  extirpated  sites  did  not 
reappear  (fi  Stebbins,  pers.  comm. 
1993).  Population  counts  of  annual 
species  would  be  expected  to  fluctuate 
yearly  according  to  climatic  conditions. 
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Moreover,  the  factors  threatening  the 
remaining  habitat  of  these  species  are 
not  diminished  by  annual  population 
fluctuations.  As  stated  earlier,  no  data 
have  been  presented  to  contradict  the 
Service's  contention  that  these  species 
are  threatened  by  factors  described  in 
the  Summary  of  Factors. 

Issues 

The  sampling  period  for  Pseudobahia 
peirsonii  (1  month  during  1  year),  was 
too  short;  more  sites  may  have  been 
found  during  a  longer  sampling  period. 

Service  Response 

Pseudobahia  peirsonii  and 
Pseudobahia  bahiifolia  are  small  annual 
plants  with  a  short  blooming  period  of 
3  to  4  weeks  in  March  and  April.  The 
period  of  time  in  which  population 
surveys  can  be  conducted  most 
efficiently  is  during  the  blooming 
period,  when  the  plants  are  most  readily 
detectible  and  identifiable.  The  plants 
are  less  visible  later  in  the  year  as  the 
siUTOunding  vegetation  becomes  denser 
and  Pseudobahia  peirsonii  and 
Pseudobahia  bahiifoUa  begin  to  produce 
seed  and  die.  To  determine  the  range  of 
both  species,  all  sites  from  historical 
records,  as  well  as  fKJtential  sites,  were 
surveyed  during  this  1  month  period. 
The  goal  of  the  survey  was  not  to 
determine  actual  plant  numbers  but 
rather  the  location,  condition,  and 
relative  size  of  the  populations  and 
habitat.  Actual  plant  numbers  are  not  as 
useful  an  index  of  population  health  as 
is  condition  of  occupied  habitat  and 
general  population  condition.  Annual 
species  can  vary  widely  bom  year  to 
year  in  niunbers  of  plants  due  to 
variation  in  environmental  conditions. 
The  Service  believes  that  the  properly- 
timed  survey  period  during  1990  was 
appropriate  to  evaluate  the  status  of 
both  species.  No  significant 
distributional  data  affecting  the  status  of 
either  species  has  been  reported  diuing 
subsequent  surveys.  Although  several 
new  populations  have  been  reported, 
most  are  small,  isolated,  occur  within 
the  known  range  of  the  species,  and  are 
threatened  by  the  same  activities 
affecting  previously  known  populations. 

Issue  6 

The  status  survey  was  not  "peer- 
reviewed"  before  being  accepted  by  the 
Service;  all  data  were  collected  by  one 
botanist  and,  therefore,  subject  to 
personal  bias. 

Service  Response 

During  the  compilation  of  the 
dociunent,  the  author  of  the  survey 
consulted  frequently  with  several 
respected  botanists,  all  of  whom  had 


recent  experience  with  Pseudobahia 
peirsonii  and  Pseudobahia  bahiifoha. 
Historical  population  data  were 
compiled  by  CNDDB  frtim  records 
dating  back  to  1897.  Field  data  from 
1990  were  collected  by  several 
technicians  and  were  field  checked  by 
the  author. 

Issue  7 

Statements  contained  in  the  proposed 
rule  concerning  the  low  numbers  of 
seeds  of  Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  in  the  seed  bank 
are  speculative  because  no  samples 
were  taken. 

Service  Response 

Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii,  when  growing  in 
marginal  habitats,  produce  few  seeds  in 
comparison  to  the  vigorous  seed  output 
of  the  surrounding  nonnative  grasses 
and  forbs  (Stebbins,  pers.  comm.,  1993). 
All  remaining  populations  of 
Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  are  considered  to 
occur  in  marginal  or  degraded  habitat 
dominated  by  nonnative  species  and 
may  suffer  from  reduced  seed  output 
resulting  from  poor  physical  condition 
and  competition  (J.  Stebbins,  pers. 
comm.,  1993).  In  addition  to 
proportionally  low  seed  input  to  the 
seed  bank,  the  overall  seed  baink  of  these 
two  species  may  become  smaller  if 
reduction  in  population  size  and 
consequent  reduction  in  seed 
production  occurs. 

Issue  8 

No  populations  of  Pseudobahia 
peirsonii  are  threatened  by  highway 
construction. 

Service  Response 

The  status  of  the  highway 
construction  projects  discussed  in  the 
proposed  nde  has  been  reviewed.  The 
present  status  of  these  projects  indicates 
that  they  do  not  pose  a  threat  to  the 
species;  the  final  rule  has  been  revised 
to  reflect  this  information.  Nine 
populations  of  Pseudobahia  peirsonii, 
however,  are  threatened  by  county  and 
private  road  maintenance  as  mentioned 
under  Factor  A  of  Sununary  of  Factors 
Affecting  the  Species. 

Issue  9 

Current  zoning  laws  and  economic 
conditions  make  future  protection  an 
unnecessary  duplication  of  existing 
regulations. 

Service  Response 

As  was  previously  stated  in  the 
proposed  rule  (57  FR  56549),  existing 
State  and  local  regulations  are 


inadequate  to  protect  these  species. 
Nearly  all  populations  of  both  species 
occur  entirely  on  private  land.  State  and 
Federal  laws  are  limited  in  their  ability 
to  regulate  potentially  detrimental 
activities  on  private  property. 
Pseudobahia  peirsonii  and  Pseudobahia 
bahiifolia  are  listed  as  endangered 
under  the  Natural  Plant  Protection  Act 
of  1977  and  the  California  Endangered 
Species  Act  of  1984.  Although  both 
statutes  prohibit  the  "take"  of  State 
listed  species.  State  law  exempts  the 
taking  of  plant  species  via  habitat 
modification  or  land  use  change  by  the 
landowner.  Current  county  zoning 
ordinances  do  not  offer  protection  bom 
land  conversion.  In  each  of  the  five 
counties  in  which  the  two  species 
occur,  no  ordinances  exist  that  regulate 
the  conversion  of  land  use  from  grazing 
to  agricultural  use.  The  Madera  County 
General  Plan  states  that  the  proposed 
permitted  residential  development  in 
that  coimty  likely  will  result  in  the 
significant  degradation  or  complete 
elimination  of  the  two  populations  of 
Pseudobahia  bahiifolia  that  occur  in 
Madera  County  (Madera  Coimty 
Plaiming  Department  1994).  These 
populations  represent  approximately 
half  of  all  Pseudobahia  bahiifolia  plants. 
The  majority  of  habitat  loss  that  has 
already  occurred  for  both  species  has 
been  a  result  of  conversion  of  natural 
land  to  agricultiual  use.  Current 
economic  conditions  do  not  represent  a 
safeguard  against  future  development 
and  change  in  land  use. 

Issue  10 

The  status  survey  on  which  the  listing 
is  partially  based  was  unpublished  and 
not  available  to  the  public  before  the 
species  were  proposed  to  be  listed. 

Service  Response 

The  status  survey  was  prepared  to 
assist  the  Service  in  compiling  available 
scientific  and  commercial  information, 
including  additional  field  surveys  and 
habitat  evaluation.  The  status  report  was 
completed  in  January  1991  and  has  been 
available  to  the  public  upon  request 
since  that  time. 

Issue  11 

Methods  used  to  collect  population 
data  for  the  status  survey  were  not 
scientific  and  not  described. 

Service  Response 

The  method  used  to  examine  the 
populations  of  both  species  was  a 
meandering  transect  (Stebbins,  p)ers. 
comm.  1993).  This  is  an  estabfished 
method  for  surveying  for  rare  plant 
species  (Nelson  1985).  Population  data 
consisting  of  numbers  and  size  class 
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distribution  of  individual  plants  were 
collected.  Additionally,  data  relating  to 
physical  site  characteristics, 
physiographic  and  topographic 
characteristics,  edaphic  and  erosion 
factors,  and  vegetation  type  and 
associated  species  were  collected  and 
discussed  in  the  status  survey  (Stebbins 
1991).  These  environmental 
characteristics  are  widely  accepted  as 
important  information  upon  which  to 
partially  determine  habitat  viabiUty  and 
suitability,  and  population  threats. 

Issue  12 

Threats  to  Pseudobahia  peirsonii  from 
agriculture  are  opinions  of  the  author  of 
the  status  survey  and  are  not  supported 
by  facts. 

Service  Response 

Historically,  many  populations  of 
both  species  have  probably  been  lost  to 
agriculture.  Pseudobahia  peirsonii  is 
restricted  to  the  heavy  clay  soil  type 
foimd  in  the  valleys  and  flats  which  is 
used  for  row  crops  and  orchards.  With 
increased  irrigation,  foothill  areas  also 
are  being  converted  for  agriculture.  Of 
the  30  historic  populations  of  this 
species  surveyed  in  199Q.  eight  were 
found  to  have  been  extirpated  due  to 
conversion  of  land  use  to  agriculture 
(Stebbins  1991).  Six  remaining 
populations  are  adjacent  to  farm  land 
and  may  be  converted  to  agricultural 
use  in  the  future.  Several  other  sites 
currently  are  used  only  for  grazing,  but 
also  could  face  conversion  to  agriculture 
because  of  proximity  to  active 
agricultural  land. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  (16  U.S.C.  1533) 
and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  Usting 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists  of  endangered  and 
threatened  species.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
appUcation  to  Pseudobahia  bahiifolia 
(Bentham)  Rydberg  (Hartweg's  golden 
sunbiu-st)  and  Pseudobahia  peirsonii 
Munz  (San  Joaquin  adobe  sunburst]  are 
as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  are  restricted  to 
specific  habitats  in  nonnative  valley 
grassland  and  occasionally  the 
grassland-woodland  ecotone  of  the  San 
Joaquin  Valley  and  neighboring 


foothills.  The  primary  threat  facing  the 
two  plants  is  ongoing  and  threatened 
destruction  and  adverse  modification  of 
their  habitat.  The  habitat  of  the  two 
species  is  being  threatened  or 
eliminated  primarily  by  residential 
development.  Ag-land  development,  a 
flood  control  project,  competition  from 
nonnative  plants,  incompatible  grazing 
practices,  mining,  recreational  activities 
(including  ORVs),  transmission  line 
maintenance,  road  maintenance,  and 
other  human  impacts  pose  threats  to 
these  species. 

Urbanization  and  ag-land 
development  eUminated  the  type 
locaUty  in  Yuba  County,  the  only 
docimiented  occurrence  of  this  plant  in 
the  Sacramento  Valley.  The  species 
likely  was  extirpated  in  the  area 
between  Stanislaus  and  Yuba  coimties 
before  other  collections  were 
documented,  as  valley  soils  in  this  area 
were  rapidly  converted  to  agricultural 
use  in  the  late  1800's  (Stebbins  1991). 
Pseudobahia  bahiifolia  is  now  known 
only  from  16  sites  in  two  localized  areas 
in  the  eastern  portion  of  the  San  Joaquin 
Valley — the  Friant  region  in  Madera  and 
Fresno  counties,  and  the  Cooperstown- 
La  Grange  region  in  Stanislaus  County 
(CNDDB  1996).  Habitat  alteration  from 
residential  development,  ag-land 
development,  ORVs,  and  mining 
threatens  populations  of  Pseudobahia 
bahiifolia  in  all  three  counties. 

Two  historical  occurrences  of 
Pseudobahia  bahiifolia  have  been 
eliminated  or  seriously  degraded  in 
Madera  Coimty  by  conversion  to 
orchards,  mining,  unauthorized 
dimiping,  and  grazing.  The  remaining 
populations  in  Madera  Coimty  are 
threatened  by  residential  development. 
The  Madera  County  General  Flan  states 
that  the  proposed  permitted  residential 
development  in  that  coimty  will  likely 
result  in  the  complete  elinUnation  or 
significant  degradation  of  the  two 
populations  that  occur  in  Madera 
County  (Madera  County  Planning 
Department  1995).  These  populations 
represent  approximately  half  of  all 
Pseudobahia  bahiifolia  plants.  Habitat 
supporting  the  plants  is  proposed  to  be 
replaced  by  low  density  residential 
housing.  In  addition,  these  Madera 
County  occurrences  are  threatened  by 
quarry  activities  and  ORV  use  (Stebbins 
1991).  The  largest  of  these  two 
populations,  containing  approximately 
16,000  plants,  is  located  0.3  km  (0.2  mi) 
north  of  a  pumidte  quarry.  Ongoing 
quarry  operations  and  associated  ORV 
use  may  damage  this  population,  which 
likely  represents  a  fragment  of  an  even 
larger  population  that  once  occurred 
west  of  Cottonwood  Creek  and  east  of 
State  Route  145,  north  of  the  San 


Joaquin  River  at  Friant  Bridge.  Off  road 
vehicle  use  occurs  throughout  the  area 
(Stebbins  1991).  A  similar  quany  in 
Stanislaus  County  is  located  0.4  km 
(0.25  mi)  east  of  the  second  largest 
population  of  Pseudobahia  bahiifolia. 
Although  there  are  no  current  plans  to 
expand  either  mining  o]}eration,  the 
threat  of  expansion  is  dependent  on 
product  demand. 

In  Fresno  County,  one  population 
grows  on  three  land  parcels,  two  of 
which  are  protected.  On&  parcel  is 
jointly  managed  by  the  U.S.  Bureau  of 
Reclamation  and  The  Nature 
Conservancy  and  one  parcel  is  protected 
by  conservation  easement.  The  third 
parcel  is  in  private  ownership  and  is 
threatened  by  incompatible  grazing 
practices  and  residential  development. 
The  other  Fresno  County  population 
occurs  entirely  on  private  lands.  Both 
privately-held  Fresno  County 
occurrences  are  threatened  by 
urbanization  associated  with  the 
"Millerton  New  Town"  development,    . 
the  Friant  Redevelopment  Flan, 
incompatible  grazing  practices,  and 
water  tank  access  and  maintenance 
(Stebbins  1991). 

In  the  Cooperstown-La  Grange  area  of 
Stanislaus  County,  three  of  the 
remaining  12  occurrences  are  variously 
threatened  by  ORV,  incompatible  - 
grazing  practices,  erosion  resulting  from 
over  grazing,  potential  quarry 
expansion,  and  ag-land  development 
(Stebbins  1991).  At  one  of  the  three 
threatened  sites,  habitat  was  present  but 
no  Pseudobahia  bahiifolia  plants  were 
found  during  the  1990  survey.  The 
remaining  nine  populations,  all  of 
which  occur  on  private  land,  are  small, 
containing  less  than  250  plants  each. 
Although  the  populations  appear  to  be 
stable  under  current  grazing  practices, 
they  may  suffer  if  grazing  pressures  or 
land  use  is  changed. 

Pseudobahia  peirsonii  is  known  from 
36  sites  in  Fresno,  Tulare,  and  Kern 
counties  (Stebbins  1991;  K.  and  G. 
Kirkpatrick,  in  lift.  1993;  M.  Mebane,  in 
Utt.  1993;  CNDDB,  1996).  Habitat  loss 
and  alteration  from  increased 
urbanization  are  the  primary  threats  to 
Pseudobahia  peirsonii.  Transmission 
line  maintenance,  ag-land  development, 
water  projects,  inappropriate  grazing 
practices,  and  road  construction  and 
maintenance  also  threaten  populations 
of  this  species.  These  activities 
collectively  have  reduced  the  species  to 
a  small  number  of  isolated  colonies  that 
occur  in  three  areas  in  three  counties  in 
the  southeastern  portion  of  the  San 
Joaquin  Valley — the  Round  Mountain 
region  in  Fresno  County,  the  Forterville- 
Fountain  Springs  region  in  Tulare 
County,  and  the  Pine  Mountain- Woody 
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region  in  Kem  County.  Ag-land 
development,,  urbanization,  flooding 
and  shore  erosion  at  Lake  Success, 
recreational  activities,  grazing,  and 
water  projects  have  extirpated  eight 
historical  occurrences,  all  of  which  were 
in  Tulare  County. 

Until  recently,  two  of  the  largest 
known  populations  of  Pseudobahia 
peirsonii,  comprising  approximately  34 
percent  of  all  plants  of  this  species, 
were  found  in  Fresno  County.  Both 
populations  have  now  been  impacted  by 
habitat  alteration.  The  largest 
population,  containing  approximately 
5,000  plants  spread  over  1.2  hectares 
(ha)  (3  acres  (ac)),  is  being  impacted  by 
a  large,  residential  project  (Quail  Lakes) 
and  an  adjacent,  recreational  water  park 
(Clovis  Lakes).  The  Quail  Lakes  project, 
currently  under  construction,  consists  of 
a  20.4  ha  (Sl-ac)  lake  and  730  housing 
units  spread  over  152  ha  (375  ac) 
(Valley  Planning  Consultants,  Inc.  1993, 
EIP  1993).  Part  of  the  mitigation  for  the 
project  includes  preservation  of  the  two 
highest  density  of  four  subpopulations 
of  Pseudobahia  peirsonii  on  the  site  and 
the  estabUshment  of  a  third  new 
subpopulation  using  topsoil  salvaged 
from  an  area  to  be  destroyed.  The 
salvaged  topsoil  would  be  planted  with 
seeds  collected  from  a  high  density 
population  eliminated  by  the  project. 
The  success  of  the  proposed  mitigation 
is  unknown.  Frequently,  propagation  of 
rare  species  is  not  successful.  In  a  study 
funded  by  CaUfomia  Department  of  Fish 
and  Game  (CDFG),  the  success  of  40 
projects  attempting  to  transplant, 
relocate,  or  reintroduce  endangeired  or 
threatened  plant  species  in  California, 
was  evaluated:  only  20  percent  of  the 
projects  were  deemed  fully  successful 
(Fiedler  1991). 

The  second  largest  population  of 
Pseudobahia  peirsonii,  also  located  in 
Fresno  County,  had  nearly  4,500  plants 
spread  over  17  ha  (42  ac),  and  was 
located  in  the  Fancher  Creek  Reservoir 
Project  Area.  The  Fancher  Creek 
Reservoir  Project  was  constructed 
several  years  ago  by  the  Fresno 
MetropoUtan  Flood  Control  District  to 
temporarily  detain  water  during  flood 
periods,  which  it  has  done  at  various 
times  over  the  past  two  years.  The 
project  was  predicted  to  impact 
approximately  40  {lercent  of  this 
population  (Jones  and  Stokes  1990).  The 
three  other  Fresno  County  sites  are 
threatened  variously  by  the  proposed 
residential  expansion  in  the  greater 
Fresno  area,  ag-land  development, 
incompatible  grazing  practices, 
compeltition  from  nonnative  plants,  and 
Uvestock  trampling  (Stebbins  1991). 

Most  Tulare  County  populations  of 
Pseudobahia  peirsonii  he  in  the 


Porterville-Fountain  Springs  area, 
although  several  small,  isolated 
populations  recently  have  been 
discovered  in  the  northern  part  of  the 
coimty  (K.  and  G.  Kirkpatrick,  in  lift. 
1993).  Maintenance  and  repair  of  the 
Southern  California  Edison  transmission 
lines  pose  a  potential  threat  to  two 
Tulare  County  populations  of 
Pseudobahia  peirsonii  located  under  the 
transmission  line  right-of-way  south  of 
Fountain  Springs.  Another  population, 
located  near  the  high  water  hne  at  Lake 
Success  east  of  Porterville  could  be 
impacted  or  extirpated  by  inundation  or 
erosion  resulting  from  a  rise  in  water 
level.  Although  the  Corps  has  no  current 
plans  to  increase  water  storage,  such  a 
project  has  been  proposed  in  the  recent 
past. 

Numerous  other  human  impacts 
threaten  populations  of  Pseudobahia 
peirsonii.  In  Fresno  County,  potentially 
harmful  nmoff  from  State  Route  180 
may  impact  a  population  growing  on 
both  sides  of  the  highway  on  the  soft 
shoulder  (Stebbins  1991).  Road 
stabilization  and  maintenance  practices 
threaten  four  populations  in  Kem 
County,  three  in  Tulare  County,  and  two 
in  Fresno  County  (Stebbins  1991;  K.  and 
G.  Kirkpatrick,  in  litt.,  1993;  CNDDB 
1996).  Off  road  vehicle  use  and  hiking 
threaten  one  population  of 
approximately  200  plants  spread  over 
1.2  ha  (3  ac)  in  Tulare  County. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  are  no  known 
significant  existing  or  potential  threats 
to  Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  as  a  result  of 
these  activities.  However,  the  increased 
pubUcity  associated  with  proposing 
these  species  may  make  them  attractive 
to  researchers  and  collectors  of  rare 
plants. 

C.  Disease  or  predation.  Pseudobahia 
bahiifolia  and  Pseudobahia  peirsonii 
have  been  subjected  to  various  levels  of 
Uvestock  grazing.  Several  populations  of 
Pseudobahia  peirsonii  appear  to  be 
stable  under  the  current  grazing 
practices  on  their  sites  (CNDDB  1996). 
Stebbins  (1991)  concluded  that 
moderate  levels  of  grazing  help  to 
control  the  aggressive  nonnative  forbs 
and  grasses  against  which  Pseudobahia 
bahiifolia  and  Pseudobahia  peirsonii 
must  compete  in  their  respective  habitat 
areas.  Others  have  also  noted  that 
Uvestock  grazing  appears  to  be 
compatible  and  possibly  beneficial  to 
Pseudobahia  peirsonii  if  managed 
properly,  and  that  the  biggest  threat  to 
the  species  comes  not  from  routine  and 
moderate  grazing  practices,  but  from 
land  conversion  or  extensive 
overgrazing  of  the  population  sites  (K. 


and  G.  Kirkpatrick,  in  litt.,  1993;  R. 
Hansen,  in  litt.,  1993;T.  Mallory,  in  lift., 
1993).  Both  Pseudobahia  species  may 
benefit,  in  particular,  from  a  reduction 
of  grazing  levels  during  flowering  and 
fruiting  in  March  and  April.  Excessive 
trampling  of  the  plants  by  livestock  may 
also  be  detrimental  because  of  direct 
and  indirect  effects  of  soil  compaction 
on  soil-water  relations  and  erosion.  One 
historical  occurrence  in  Tulare  County 
of  Pseudobahia  peirsonii  is  thought  to 
have  been  extirpated  by  incompatible 
grazing  practices  (Stebbins  1991). 

D.  Tne  inadequacy  of  existing 
regulatory  mechanisms.  Nearly  all 
populations  of  both  plants  occur 
entirely  on  private  land.  State  and 
Federal  laws  are  limited  in  their  abiUty 
to  regulate  potentially  detrimental 
human  activities  on  private  property 
(Clausen  1989).  For  example,  local 
zoning  ordinances  in  the  five  coimties 
■n  which  both  species  occur,  do  not 
regulate  the  conversion  of  open 
rangeland  to  ag-land.  Under  the  Native 
Plant  Protection  Act  of  1977  (Chapter  10 
§  1900  et  seq.  of  the  CaUfomia  Fish  and 
Game  Code)  and  California  Endangered 
Species  Act  of  1984  (Chapter  1.5  §  2050 
et  seq.),  the  CaUfomia  Fish  and  Game 
Commission  has  listed  both 
Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii  as  endangered 
(14  Califomia  Code  of  Regulations 
Section  670.2).  Though  both  statutes 
prohibit  the  "take"  of  State-listed  plants 
(Chapter  10  §  1908  and  Chapter  1.5 
§  2080),  State  law  exempts  the  taking  of 
such  plants  via  habitat  modification  or 
land  use  change  by  the  landowner.  After 
the  CDFG  notifies  a  landowner  that  a 
State-Usted  plant  grows  on  his  or  her 
property,  State  law  requires  only  that 
the  landowner  notify  the  agency  "at 
least  10  days  in  advance  of  changing  the 
land  use  to  allow  possible  salvage  of 
such  plant."  (Chapter  10  §  1913). 

The  CaUfomia  Environmental  Quality 
Act  (CEQA)  requires  a  full  pubUc 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency,  and  is  responsible  for 
conducting  a  review  of  the  project  and 
consulting  with  other  agencies 
concerned  with  resources  affected  by 
the  project.  Section  15065  of  the  CEQA 
Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  Once  significant  impacts  are 
identified,  the  project  agency  has  the 
option  to  require  mitigation  for  effects 
through  changes  in  the  project  or  to 
decide  that  overriding  considerations 
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make  mitigaticn  infeasible.  In  the  latter 
case,  projects  may  be  approved  that 
cause  significant  environmental 
damage,  such  as  destruction  of 
endangered  species.  Protection  of  listed 
species  through  CEQA  is  therefore  at  the 
discretion  of  the  project  agency 
involved. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
typical  variation  in  rainfell 
diaracteristics  of  the  regional  climate 
very  Ukely  will  subject  populations  of 
both  species  to  periodic  drought,  which 
may  threaten  the  remaining  small, 
marginal  populations  of  both  species. 
Marginal  habitat  conditions  and  past 
disturbances  could  exacerbate  already 
critically  low  population  sizes  and 
decrease  the  amoimt  and/or  viabiUty  of 
stored  seed  banks  for  both  species. 
Annuals  and  other  monocarpic  plants 
(individuals  that  die  after  flowering  and 
fruiting),  like  both  species  considered 
herein,  may  be  more  vulnerable  to 
random  fluctuations  or  variation 
(stochasticity)  in  annual  weather 
patterns  and  other  environmental 
factors  than  plant  species  with  different 
Ufe  histories  (Huenneke  et  al.  1986). 
Fifty  percent  of  all  populations  of  both 
species  have  been  observed  with  fewer 
than  100  plants,  which  may  make  them 
more  vulnerable  to  random  chance 
extirpation  (Stebbins  1991,  K.  and  G. 
Kirkpatrick,  in  litt.  1993).  Moreover, 
nonnative  species  germinate  in  late  fall 
and  likely  outcompete  Pseudobahia 
bahiifolia  and  Pseudobahia  peirsonii  for 
sunlight,  nutrients,  and  water. 
Competition  from  nonnative  plants 
threatens  the  Pseudobahia  bahiifolia 
population  at  the  botanical  preserve  in 
Fresno  County  (Rosalie  Faubion,  U.S. 
Bureau  of  Reclamation,  pers.  comm. 
1992).  Competition  from  nonnative 
plants  also  threatens  four  occurrences  of 
Pseudobahia  peirsonii  in  Tulare  County 
(Stebbins  1991,  K.  and  G.  Kirkpatrick,  in 
litt.  1993).  The  invasion  of  nonnative 
plants.likely  has  been  a  significant 
factor  in  the  degradation  of  the  habitat' 
of  both  plants  throughout  their 
respective  ranges  (Heady  1977,  Amme 
and  Pitschel  1989). 

The  Service  has  assessed  carefully  .the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  both 
species  in  determining  to  make  this  rule 
final.  Based  on  this  evaluation,  the 
preferred  action  is  to  Ust  Pseudobahia 
bahiifolia  as  endangered  and 
Pseudobahia  peirsonii  as  threatened. 
Both  species  occupy  specific  habitat 
within  a  restricted  geographic  area.  All 
remaining  populations  of  both  species 
are  considered  to  occur  in  marginal  or 
degraded  habitat  (J.  Stebbins,  pers. 


comm.  1993).  Remaining  habitat  is 
highly  fragmented  and  most  remaining 
populations  are  quite  small.  The  largest 
populations  of  both  species  are 
imminently  threatened  by  residential 
development.  In  addition,  a  significant 
portion  of  the  remaining  range  of  both 
species  is  threatened  by  ag-land 
development,  a  flood  control  project, 
mining,  grazing,  and  competition  from 
nonnative  species. 

Over  90  percent  of  all  Pseudobahia 
bahiifolia  plants  ocau-  in  two  general 
locations.  One  site,  approximately  0.8 
km  (0.5  mi)  long  and  containing  about 
16,000  plants,  is  the  remnant  of  one 
large  population  that  now  has  become 
fragmented.  This  occurrence, 
representing  approximately  half  of  all 
plants  of  this  species,  is  proposed  to  be 
eliminated  by  a  residential  development 
project.  The  second  large  population 
contains  approximately  15,000  plants 
and  is  located  0.4  km  (0.25  mi)  frtim  a 
quarry.  Although  there  are  no  current 
plans  to  expand  the  quarry,  the  threat  of 
quarry  expansion  is  dependent  on 
product  demand.  Moreover,  degradation 
from  off-road  vehicle  use  on  these  sites 
is  on-going.  Grazing  occurs  at  both 
locations  and  appears  to  be  accelerating 
soil  erosion  at  the  smaller  site.  Neither 
of  these  two  sites  is  protected. 

Over  80  percent  of  Pseudobahia 
peirsonii  plants  occur  at  4  sites;  32 
additional  smaller  sites  contain  1,000 
plants  or  fewer.  The  Quail  Lakes 
population,  largest  of  all  known 
populations  with  18  percent  of  the  total 
plant  population,  is  being  impacted  by 
urban  development.  The  second  largest 
population,  with  16  percent  of  the  total 
plant  population,  lies  in  the  Fancher 
Creek  Flood  Control  Project  area.  This 
project,  completed  several  years  ago, 
was  predicted  to  impact  40  percent  of 
the  population.  Gradual  conversion  of 
range  land  in  eastern  San  Joaquin  Valley 
to  residential  use  also  threatens  the 
species  (J.  Stebbins  pers.  comm.  1996). 
Anthropogenic  actions  have  degraded 
and  reduced  the  habitat  of  most  of  the 
remaining  populations.  As  a  result, 
Pseudobahia  bahiifolia  is  in  danger  of 
extinction  and  Pseudobahia  peirsonii  is 
likely  to  become  in  danger  of  extinction 
within  the  foreseeable  future  throughout 
all  DT  a  significant  portion  of  their 
ranges. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (1)  the  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
the  species  and  (II)  that  may  require 


special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act  requires 
that,  to  the  maximum  extent  prudent 
and  determinable,  the  Secretary 
designate  critical  habitat  conciurently 
with  determining  a  species  to  be 
endangered  or  threatened.  The  Service 
finds  that  the  determination  of  critical 
habitat  is  not  prudent  for  either  species 
at  this  time.  Because  the  two  species 
face  numerous  anthropogenic  threats 
(see  Factor  A,  Factor  C,  and  Factor  E  in 
the  "Summary  of  Factors  Affecting  the 
Species")  and  occiir  predominantly  on 
private  land,  the  publication  of  precise 
maps  and  descriptions  of  critical  habitat 
in  the  Federal  Register  would  make 
both  plants  more  vulnerable  to  incidents 
of  vandalism  and,  therefore,  could 
contribute  to  the  decline  of  the  two 
plants.  The  listing  of  these  species  also 
publicizes  the  rarity  of  the  plants  and, 
thus,  may  make  them  attractive  to 
researchers  or  collectors  of  rare  plants. 
The  proper  agencies  will  be  notified  of 
the  location  and  importance  of 
protecting  the  habitat  of  both  species. 
Protection  of  both  species'  habitat  will 
be  addressed  through  the  recovery 
process  and  through  the  section  7 
consultation  process. 

Available  Conservation  Measiires 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  imder  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  activities. 
Recognition  through  listing  encoiu'ages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  land  acquisition  and 
cooperation  with  the  State  and  requires 
that  recovery  actions  be  carried  out  for 
all  Usted  species.  Such  actions  are 
initiated  by  the  Service  following 
Usting.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
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this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  involvement  for  these  species 
is  expected  to  include  the  U.S.  Bureau 
of  Reclamation,  which  operates,  as  part 
of  the  Central  Valley  Project,  the  Friant- 
Kem  canal  system  located  within  0.4 
km  (0.25  mile)  of  six  Pseudobahia 
bahiifolia  and  two  Pseudobahia 
peirsonii  populations.  In  addition,  the 
Corps  operates  the  facilities  at  Lake 
Success  located  within  0.8  km  (0.50  mi) 
of  three  Pseudobahia  peirsonii  colonies 
and  sponsored  the  Redbank-Fancher 
Creek  Flood  Control  Project,  which 
ciurently  impacts  another  Pseudobahia 
peirsonii  colony  near  Round  Mountain. 
Any  future  construction  or  maintenance 
activities  on  these  government  projects 
that  may  affect  the  plant  populations,  as 
well  as  water  contract  renewals,  would 
require  section  7  consultation  with  the 
Service.  The  Service  may  develop,  in 
cooperation  with  other  knowledgeable 
parties,  grazing  recommendations  for 
habitats  supporting  the  two  species.  The 
goal  of  the  recommendations  would  be 
to  encourage  grazing  practices  which,  if 
implemented,  would  benefit  growth  and 
^production  of  Pseudobahia  bahiifolia 
and  Pseudobahia  peirsonii. 

A  Pseudobahia  oahiifoUa  population 
in  Fresno  County  is  provided  some 
protection  on  one  parcel  by  joint 
management  by  The  Nature 
Conservancy  (TNC)  and  the  Bureau  of 
Reclamation,  and  on  a  second  parcel  by 
a  conservation  easement  between  a 
private  lando%vner  and  TNC.  This  site  is 
difficult  to  protect,  however,  because  of 
its  proximity  to  residential  housing,  the 
Friant-Kem  Canal,  and  a  Friant  water 
tank. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61, 
17.62.  and  17.63  for  endangered  plant 
species  and  17.71  and  17.72  for 
threatened  plant  species  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
or  threatened  plants.  With  respect  to 


Pseudobahia  bahiifolia  and 
Pseudobahia  peirsonii,  all  trad^ 
prohibitions  of  sections  9(a)(2)  of  the 
Act,  implemented  by  50  CFR  17.61  or 
17.71,  would  apply.  These  prohibitions, 
in  part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  deliver, 
receive,  carry,  transport  or  ship  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  these  species  in  interstate 
or  foreign  conunerce;  or  remove  and 
reduce  to  possession  these  species  from 
areas  under  Federal  jurisdiction.  Other 
prohibitions  of  section  9(a)(2)  of  the  Act 
make  it  illegal  to  maliciously  damage  or 
destroy  any  such  plant  species  on  any 
area  under  Federal  jurisdiction;  or  to 
remove,  cut,  dig  up,  damage,  or  destroy 
any  such  plant  species  on  any  other  area 
in  knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  can  apply  to 
agents  of  the  Service  and  State 
conservation  agencies.  The  Act  and  50 
CFR  17.62,  17.63,  and  17.72  also 
provides  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  endangered  or  threatened 
plant  species  under  certain 
circumstances.  The  Service  anticipates 
few  trade  permits  would  ever  be  sought 
or  issued  for  the  two  species  because  the 
plants  are  not  common  in  cultivation  or 
in  the  wild. 

It  is  the  pohcy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
section  9  of  the  Act.  The  intent  of  this 
policy  is  to  increase  public  awareness  of 
the  effect  of  the  listing  on  proposed  and 
ongoing  activities  within  a  species' 
range.  Populations  of  both  species  occur 
on  Federal  lands.  Collection,  damage,  or 
destruction  of  the  two  species  on 
Federal  lands  is  prohibited,  although,  in 
appropriate  cases,  a  Federal  endangered 
species  permit  may  be  issued  to  allow 
collection  for  scientific  or  recovery 
purposes.  Such  activities  on  non- 
Federal  lands  would  constitute  a 
violation  of  California  State  laws  or 
regulations.  California  law  requires  a  ten 
day  notice  be  given  before  taking  of 
plants  on  private  land.  Activities,  such 
as  landscape  maintenance,  and  clearing 
vegetation  for  firebreaks,  and  livestock 
grazing  on  privately-owrned  lands  not 
under  Federal  funding  or  authorization, 
would  not  be  considered  a  violation  of 
section  9  of  the  Act. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Sacramento 


Field  Office.  Requests  for  copies  of  the 
regulations  on  plants  and  inquires 
regarding  them  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  Endangered  Species 
Permits,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181  (phone 
503/231-2063,  facsimile  503/231-6243). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  or  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Pohcy  Act  of  1969,  need  not  be 
prepiared  in  coimection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Act.  A  notice  outlining  the  Service's 
reasons  for  this  determination  was 
published  in  the  Federal  Register  on 
October  25, 1983  (48  FR  49244). 

Required  Determinations 

The>  Service  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1995  and  found  it  to 
contain  no  information  collection 
requirements.  This  rulemaking  was  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  imder 
Executive  Order  12866. 

References  Cited 

A  complete  Ust  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Field  Supervisor, 
Sacramento  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  rule  is 
Ehzabeth  Wame,  U.S.  Fish  and  WildUfe 
Service,  Sacramento  Field  Office  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Aultiority:  16  U.S.C.  1361-1407;  1«  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  (FLOWERING  PLANTS],  to 
the  List  of  Endangered  and  Threatened 
Plants  to  read  as  follows: 
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§17.12    Endangered  and  threatened  plants.        (h)  *   *  * 

***** 


Species 


Scientific  name 


Common  name 


Historic  range 


F»n.,         s«»   »S5    SSS    "SS^ 


FLOWERING  PLANTS 


609    NA  NA 


PseudobaNa  bahiHolia IHartweg's  golden  sun-    U.S.A.  (CA) Asteraceae  E 

burst. 
Pseudobahia  peirsonii San  Joaquin  adotw        U.S.A.  (CA) Asteraceae  T  609    NA  NA 

suntxjrsL 


Dated:  December  5, 1996. 
John  G.  Rogers, 

Acting  Director,  U.S.  Fish  and  Wildlife 

Service. 

[FR  Doc.  97-2875  Filed  2-5-97;  8:45  am) 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  Mhe  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
ruie  making  prior  to  the  actoptlon  of  ttw  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
F«d6ral  Aviation  Administration 

14CFRPart23 

[Doclwt  No.  136CE,  Special  Condition  23- 
ACE-Sq 

Special  Conditions;  Ballistic  Recovery 
Systems  Cirrus  SR-20  Installation 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  type  certification  of 
the  Ballistic  Recovery  Systems,  Inc., 
(BRS)  parachute  recovery  system 
installed  in  the  Cirrus  SR-20  Model 
airplane.  This  system  is  referred  to  as 
the  General  Aviation  Recovery  Device 
(CARD).  Airplanes  modiHed  to  use  this 
system  will  incorporate  novel  or 
unusual  design  features' for  which  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards.  These  special 
concQtions  contain  the  additional 
airworthiness  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
the  original  certification  basis  for  these 
airplanes. 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  ACE-7, 
Attention:  Rules  Docket  Clerk,  Docket 
No.  136CE,  Room  1558,  601  East  12th 
Street,  Kansas  City,  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
136CE.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lowell  Foster,  Aerospace  Engineer, 
Standards  Office  (ACE-110),  Small 
Airplane  Directorate.  Aircraft 
Certification  Service,  Federal  Aviation 


Administration,  601  East  12th  Street, 
Kansas  Qty,  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
special  conditions  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 
notice  number  and  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  communication  received  on  or 
before  the  closing  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  further 
rulemaking  action  on  this  proposal. 
Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  follovring 
statement  is  made:  "Comments  to 
Docket  No.  136CE."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter.  The  proposals  contained  in 
this  notice  may  be  changed  in  light  of 
the  conmients  received.  All  conunents 
received  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  parties.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Background 

On  March  7, 1996,  Cirrus  Design, 
4515  Taylor  Circle,  Duluth,  MN  55811, 
filed  an  application  for  a  type  certificate 
(TC).  Included  in  this  TC  application 
was  the  provision  to  install  the  BRS 
CARD  parachute  recovery  system  as 
standard  equipment  on  each  Cirrus 
Model  SR-20  airplane.  The  parachute 
recovery  system  is  intended  to  recover 
an  airplane  in  emergency  situations 
such  as  mid-air  colUsion,  loss  of  engine 
power,  loss  of  airplane  control,  severe 
structural  failure,  pilot  disorientation,  or 
pilot  incapacitation  with  a  passenger  on 
board.  The  CARD  system,  which  is  only 
used  as  a  last  resort,  is  intended  to 
prevent  serious  injuries  to  the  airplane 
occupants  by  parachuting  the  airplane 
to  the  ground. 

The  parachute  recovery  system 
consists  of  a  parachute  packed  in  a 
canister  mounted  on  the  airframe.  A 
solid  propellant  rocket  motor  deploys 


the  canopy  and  is  located  on  the  side  of 
the  canister.  A  door  positioned  above 
the  canister  seals  the  canister,  parachute 
canopy,  and  rocket  motor  from  the 
elements  and  provides  fiee  exit  when 
the  canopy  is  deployed.  The  system  is 
deployed  by  a  mechanical  pull  handle 
mounted  so  that  the  pilot  and  passenger 
can  reach  it.  At  least  two  separate  and 
independent  actions  are  required  to 
deploy  the  system. 

A  multi-cable  bridle  attaches  the 
canopy  bridle  to  the  airplane  primary 
structure.  The  cable  lengths  are  sized  to 
provide  the  best  airplane  touchdown 
attitude.  The  cables  are  routed  from  the 
parachute  canister  thru  the  fuselage  and 
run  externally  to  the  fuselage  attach 
points.  The  external  portion  of  these 
cables  are  covered  with  small  frangible 
fairings. 

Discussion 

Special  conditions  may  be  issued  and 
amended,  as  necessary,  as  part  of  the 
type  certification  basis  if  the 
Administrator  finds  that  the 
airworthiness  standards  designated  in 
accordance  v«th  §  21.101(b)(1)  do  not 
contain  adequate  or  appropriate  safety 
standards  because  of  the  novel  and 
unusual  design  features  of  the  airplane 
modification.  Special  conditions,  as 
appropriate,  are  issued  after  public 
notice  in  accordance  with  §  11.49  (as 
amended  September  25, 1989),  as 
required  by  §§11.28  and  11.29(b).  The 
special  conditions  become  part  of  the 
type  certification  basis,  as  provided  by 
§  21.17(a)(2). 

The  installation  of  parachute  recovery 
systems  in  14  CFR  part  23  airplanes  was 
not  envisioned  when  the  certification 
basis  for  these  airplanes  was 
established.  In  addition,  the 
Administrator  has  determined  that 
current  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  a  parachute  recovery  system; 
therefore,  this  system  is  considered  a 
novel  and  unusual  design  feature.  The 
flight  test  demonstration  requirements 
will  ensure  that  the  parachute  recovery 
system  will  perform  its  intended 
function  without  exceeding  its  strength 
capabilities.  Demonstrations  will  be 
required  to  show  that  the  parachute  will 
deploy  in  specified  flight  conditions  at 
both  ends  of  the  flight  envelope.  These 
conditions  are  a  hi^  speed  deplojmient 
and  deployment  during  a  one-turn  spin 
entry.  If  the  airplane  is  spin  resistant, 
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the  condition  is  the  maneuver  that 
results  from  pro-spin  control  inputs 
held  for  one  turn,  or  three  seconds, 
whichever  comes  first. 

Occupant  restraint  requirements  will 
ensiue  that  the  airplane  is  equipped 
with  a  restraint  system  designed  to 
protect  the  occupants  from  injury 
diuing  parachute  deployment  and 
groimd  impact.  Each  occupant  seat  must 
meet  the  requirements  of  14  CFR  part 
23,  §  23.562  as  part  of  the  original 
certification  basis. 

Requirements  for  parachute 
performance  will  ensure  all  of  the 
following:  (a)  The  parachute  compUes 
with  the  appUcable  section  of  TSO-C23c 
(SAE  AS8015A)  at  the  maximum 
airplane  weights,  (b)  The  parachute 
deployment  loads  do  not  exceed  the 
structiual  strength  of  the  airplane,  (c) 
The  system  will  provide  a  ground 
impact  that  does  not  result  in  serious 
injury  of  the  passengers,  (d)  The  system 
will  operate  in  adverse  weather 
conditions. 

The  requirements  for  the  functions 
and  operations  of  the  parachute 
recovery  system  will  ensure  all  of  the 
following:  (a)  There  is  no  fire  hazard 
associated  with  the  system,  (b)  The 
failure  of  this  system  has  to  be  shown 
to  be  extremely  improbable.  The 
installation  of  this  system  allows  relief 
from  another  part  23  requirement,  spins. 
For  this  reason,  it  will  need  to  be  a 
dispatch  item  and  have  a  high  level  of 
reliability,  (c)  That  the  system  will  work 
in  all  adverse  weather  conditions  that 
the  airplane  is  approved  to  operate  in, 
including  the  IFR  and  icing 
environments,  (d)  The  sequence  of 
arming  and  activating  the  system  will 
prevent  inadvertent  deployment,  (e)  The 
system  can  be  activated  fixim  either  the 
pilot's  or  the  copilot's  position  by 
various  sized  people,  (f)  The  system  will 
be  labeled  to  show  its  identification 
function  and  operating  limitations,  (g)  A 
warning  placard  will  be  located  on  the 
fuselage  near  the  rocket  motor  to  warn 
rescue  crews  of  the  baUistic  system,  (h) 
The  FAA-approved  flight  manual  will 
include  a  thorough  explanation  of 
system's  operation  and  limitations  as 
well  as  the  safe  deployment  envelope, 
(i)  The  occupants  are  protected  from 
serious  injury  after  touchdown  in 
adverse  weather. 

Requirements  for  protection  of  the 
parachute  recovery  system  will  ensure 
the  following:  the  system  is  protected 
bom  deterioration  due  to  weathering, 
corrosion,  and  abrasion;  provisions  are 
made  to  provide  adequate  ventilation 
and  drainage  of  the  airplane  structure 
that  houses  the  parachute  canister. 

Requirements  for  a  system  inspection 
provision  will  ensure  that  adequate 


means  are  available  to  permit 
examination  of  the  parachute  recovery 
system  components  and  that 
instructions  for  continued  airworthiness 
are  provided. 

Requirements  for  the  system  to 
function  throughout  the  entire 
operational  flight  envelope  are 
incorporated  because  it  is  reasonable  to 
expect  pilots  to  deploy  the  system  any 
time  that  there  is  a  catastrophic  failure. 

Requirements  for  operating 
limitations  of  the  parachute  recovery 
system  will  ensure  that  the  system 
operating  limitations  and  deployment 
envelope  are  prescribed,  including 
inspection,  repacking,  and  replacing  the 
system's  parachute  deployment 
mechanism  at  approved  intervals. 

Conclusion 

This  action  affects  only  novel  and 
imusual  design  features  on  specified 
model/series  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
those  applicants  who  apply  to  the  FAA 
for  approval  of  these  featvires  on  these 
airplanes. 

List  of  Subjects  in  14  CFR  Fart  23 

Aircraft,  Aviation  safety.  Signs  and 
sjrmbols. 

Citation 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113  and 
44701;  14  CFR  21.16  and  101;  and  14  CFR 
11.28  and  11.49 

The  Proposed  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  the  following 
special  conditions  as  pai\  of  the  type 
certification  basis  for  the  Cirrus  Model 
SR-20  airplanes: 

1.  Flight  Test  Demonstration 

(a)  The  system  must  be  demonstrated 
in  flight  to  satisfactorily  perform  its 
intended  function,  without  exceeding 
the  system  deployment  design  loads,  for 
the  critical  flight  conditions. 

(b)  Satisfactory  deployment  of  the 
parachute  must  be  demonstrated,  at  the 
most  critical  airplane  weight  and 
balance,  for  the  following  flight 
conditions: 

(1)  One  of  the  two  maneuvers,  (i)  or 
(ii),  must  be  performed  for  the  low 
speed  end  of  the  flight  envelope; 

(i)  Spin  with  deployment  at  one  txim 
or  3  seconds,  whichever  is  longer;  or  (ii) 
Deployment  immediately  following  the 
maneuver  that  results  from  a  pro-spin 
control  input  held  for  one  turn  or  3 
seconds,  whichever  is  longer. 


(2)  Never  exceed  speed  with  Ig 
normal  load. 

2.  Occupant  Restrtunt 

Each  seat  in  the  airplane  must  be 
equipped  with  a  restraint  system, 
consisting  of  a  seat  belt  and  shoulder 
harness,  that  will  protect  the  occupants 
from  head  and  upper  torso  injuries 
during  parachute  deployment  and 
ground  impact  at  the  critical  load 
conditions. 

3.  Parachute  Performance 

(a)  The  parachute  must  comply  with 
the  apphcable  requirements  of  TSO- 
C23c,  or  an  approved  equivalent,  for  the 
maximum  airplane  weight  at  paragraph 
1(b)(2). 

(b)  The  loads  during  deployment  must 
not  exceed  80  percent  of  the  ultimate 
design  load  for  the  attaching  structure, 
the  cabin  structure  surrounding  the 
occupants,  and  any  interconnecting 
structure  of  the  airplane. 

(c)  It  must  be  shown  that,  although 
the  airplane  structure  may  be  damaged, 
the  airplane  impact  during  touchdown 
will  result  in  an  occupant  environment 
in  which  serious  injury  to  the  occupants 
is  improbable. 

(d)  It  must  be  shown  that,  with  the 
parachute  deployed,  the  airplane  can 
impact  the  ground  in  various  adverse 
weather  conditions,  including  winds  up 
to  15  knots,  without  endangering  the 
airplane  occupants. 

4.  System  Function  and  Operations 

(a)  It  must  be  shown  that  there  is  no 
fire  hazard  associated  with  activation  of 
the  system. 

(b)  The  system  must  be  shown  to 
perform  its  intended  function  and 
system  failure  must  be  shown  to  be 
extremely  improbable. 

(c)  It  must  be  shown  that  reliable  and 
functional  deployment  in  the  adverse 
weather  conditions  that  the  airplane  is 
approved  for  have  been  considered.  For 
example,  if  the  aircraft  is  certifled  for 
flight  into  known  icing,  and  flight  test 
in  actual  icing  reveals  that  ice  may 
cover  the  deployment  area,  then  the 
possible  adverse  effects  of  ice  or  an  ice 
layer  covering  the  parachute 
deployment  area  should  be  analyzed. 

(d)  It  must  be  shown  that  arming  and 
activating  the  system  can  only  be 
accomplished  in  a  sequence  that  makes 
inadvertent  deployment  extremely 
improbable. 

(e)  It  must  be  demonstrated  that  the 
system  can  be  activated  without 
difliculty  by  various  sized  people,  from 
a  10th  percentile  female  to  a  90th 
percentile  male,  while  sitting  in  the 
pilot  or  copilot  seat. 
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(f)  The  system  must  be  labeled  to 
show  its  identification,  hinction,  and 
operating  limitations. 

(g)  A  warning  placard  must  be  located 
on  the  fuselage  near  the  rocket  motor 
warning  of  the  rocket. 

(h)  The  FAA-approved  flight  manual 
must  include  a  thorough  explanation  of 
operation  and  limitations  as  well  as  the 
safe  deployment  envelope. 

(i)  It  must  be  shown  that  th6 
occupants  will  be  protected  from 
serious  injury  after  touchdown  under 
various  adverse  weather  conditions, 
including  high  winds. 

5.  System  Protection 

(a)  All  components  of  the  system  must 
provide  protection  against  deterioration 
due  to  weathering,  corrosion,  and 
abrasion. 

(b)  Adequate  provisions  must  be  made 
for  ventilation  and  drainage  of  the 
parachute  canister  and  associated 
structure  to  ensure  the  sound  condition 
of  the  system. 

6.  System  Inspection  Provisions 

(a)  histructions  for  continued 
airworthiness  must  be  prepared  for  the 
system  that  meet  the  requirements  of 
§23.1529. 

(b)  Adequate  means  must  be  provided 
to  permit  the  close  examination  of  the 
I>arachute  and  other  system  components 
to  ensure  proper  functioning,  alignment, 
lubrication,  and  adjustment  during  the 
required  inspection  of  the  system. 

7.  Operating  Limitations 

(a)  Operating  limitations  must  be 
prescribed  to  ensure  proper  operation  of 
the  system  within  its  deployment 
envelope.  A  detailed  discussion  of  the 
system,  including  operation,  limitations 
and  deployment  envelope  must  be 
included  in  the  Airplane  FUght  Manual. 

(b)  The  deployment  envelope  of  the 
GARO  system  must  be  the  same  as  the 
normal  operating  envelope  of  the 
airplane. 

(c)  Operating  limitations  must  be 
prescribed  for  inspecting,  repacking, 
and  replacing  the  parachute  and 
deployment  mechanism  at  approved 
intervals. 

Issued  in  Kansas  Qty,  Missouri  on  January 
21. 1997. 

Hmiy  A.  Annstroiig, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  97-2960  Filed  2-5-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56, 57. 62. 70.  and  71 
RiN  1219-AA53 

Health  Standards  for  Occupational 
^k>ise  Exposure 

AGENCY:  Mine  Safety  and  Health 
Administration,  (MSHA)  Labor. 
ACTION:  Proposed  rule;  extension  of 
comment  period  and  notice  of  hearings. 

SUMMARY:  MSHA  is  extending  the 
period  for  public  comment  regarding  the 
Agency's  proposed  rule  for  occupational 
noise  exposure,  which  was  published  in 
the  Federal  Register  on  December  17, 
1996.  The  Agency  also  is  announcing 
that  it  intends  to  hold  public  hearings. 
These  hearings  will  be  held  under 
section  101  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977.  The  rulemaking 
record  will  remain  open  imtil  June  16, 
1997. 

DATES:  Comments  must  be  received  on 
or  before  April  21, 1997.  All  requests  to 
make  oral  presentations  for  the  record 
should  be  submitted  at  least  5  days  prior 
to  each  hearing  date.  However,  you  do 
not  have  to  give  a  written  request  to  be 
provided  an  opportunity  to  speak.  The 
pubhc  hearings  are  scheduled  to  be  held 
at  the  following  locations  on  the  dates 
indicated: 
May  6, 1997-Beaver,  West  Virginia 

(Beckley) 
May  8, 1997-St.  Louis,  Missouri 
May  13, 1997-Denver,  Colorado 
May  15, 1997-Las  Vegas,  Nevada 
May  20, 1997-Atlanta,  Georgia 
May  22, 1997-Washington,  DC 

Each  hearing  will  last  from  9:00  a.m. 
to  5:00  p.m.,  but  will  continue  into  the 
evening  if  necessary. 

The  record  will  remain  open  after  the 
hearings  until  June  16, 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  may  be  transmitted  by  electronic 
mail,  fax,  or  mail.  Comments  by 
electronic  mail  must  be  clearly 
identified  as  such  and  sent  to  this  e-mail 
address:  noise@msha.gov.  Comments  by 
fax  must  be  clearly  identified  as  such 
and  sent  to:  MSHA,  Office  of  Standards, 
Regulations,  and  Variances,  703-235- 
5551.  Send  mail  comments  to:  MSHA. 
Office  of  Standards,  Regulations,  and 
Variances,  Room  631,  4015  Wilson 
Boulevard,  ArUngton,  VA  22203-1984, 
or  any  MSHA  district  or  field  ofiice.  The 
Agency  will  have  copies  of  the  proposal 
available  for  review  by  the  mining 
pubUc  at  each  district  and  field  office 
location,  and  each  technical  support 
center.  The  document  will  also  be 


available  for  loan  to  interested  members 
of  the  public  on  an  as  needed  basis. 
MSHA  will  also  accept  written 
comments  firom  the  mining  public  in  the 
field  and  district  offices  and  technical 
support  centers.  These  comments  will 
be  a  part  of  the  official  rulemaking 
record.  Interested  persons  are 
encouraged  to  supplement  vmtten 
comments  with  computer  files  or  disks; 
please  contact  the  Agency  with  any 
questions  about  format. 

Send  requests  to  make  oral 
presentations  to:  MSHA,  Office  of 
Standards,  Regulations,  and  Variances. 
Room  631,  4015  Wilson  Boulevard. 
ArUngton,  VA  22203-1984. 

The  hearings  will  be  held  at  the 
following  locations: 

May  6, 1997,  National  Mine  Health  & 
Safety  Academy,  Auditorium,  1301 
Airport  Road,  Beaver,  West  Virginia 
(Beckley)  25813. 

May  8, 1997,  Harley  Hotel,  North 
Ballroom,  3400  Rider  Trail  South,  St. 
Louis,  Missouri  63134. 

May  13, 1997,  Four  Points  Sheraton 
Hotel,  Moimt  Evans  Room,  3535 
Quebec  Street,  Denver,  Colorado 
80207. 

May  15, 1997.  Quahty  ton,  377  E. 
Flamingo  Road,  Las  Vegas,  Nevada 
89109. 

May  20, 1997,  Holiday  ton  Airport.  5010 
Old  National  tiighway.  Atlanta. 
Georgia  30349. 

May  22, 1997,  Department  of  Labor, 
Frances  Perkins  Building, 
Auditorium,  200  Constitution 
Avenue,  NW.,  Washmgton.  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards.  Regulations,  and  Variances, 
MSHA,  phone  703-235-1910. 

SUPPLEMENTARY  INFORMATION:  On 
December  17, 1996,  MSHA  published  in 
the  Federal  Register  (61  FR  66348)  a 
proposed  rule  to  revise  the  Agency's 
existing  health  standards  for 
occupational  noise,  allowing  60  days  for 
pubhc  comment.  The  Agency  has 
received  a  number  of  requests  fi'om  the 
minmg  community  to  extend  the  period 
for  comment.  These  requests  mclude  a 
range  of  firom  15  to  180  additional  days. 
The  comment  period  was  scheduled  to 
close  on  February  18, 1997.  MSHA  does 
not  beUeve  that  an  extension  of  180 
days  (until  August  17, 1997)  is 
warranted.  The  Agency  beheves  that  a 
more  reasoned  response  is  an  extension 
until  April  21, 1997,  an  additional  60 
days  beyond  the  original  comment 
period.  The  Agency  beheves  that  this 
extension  will  provide  sufficient  time 
for  all  interested  parties  to  review  and 
comment  on  the  proposal,  and  does  not 
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anticipate  that  any  further  extensions 
are  necessary  or  appropriate. 

In  addition  to  this  action  extending 
the  comment  period,  MSHA  will  hold 
public  hearings  to  receive  comments. 
The  hearings  will  address  any  issues 
relevaat  to  the  rulemaking  such  as  the 
requirements  for  dose  determination, 
threshold  level,  exchange  rate,  action 
level,  permissible  exposure  level, 
administrative/engineering  controls, 
dual  hearing  protection  level,  ceiling 
level,  operator  exposure  monitoring, 
employee  notification,  heeiring 
protectors,  training,  audiometric  testing, 
follow-up  evaluation,  follow-up 
corrective  measures,  notification  of 
results,  reporting  requirements,  access 
to  records,  and  transfer  of  records. 

The  hearings  will  be  conducted  in  an 
informal  manner  by  a  panel  of  MSHA 
officials.  Although  formal  rules  of 
evidence  or  cross  examination  will  not 
apply,  the  presiding  official  may 
exercise  discretion  to  ensure  the  orderly 
progress  of  the  hearings  and  may 
exclude  irrelevant  or  unduly  repetitious 
material  and  questions. 

Each  session  will  begin  with  an 
opening  statement  &x>m  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
The  hearing  panel  may  ask  questions  of 
speakers.  At  the  discretion  of  the 
presiding  official,  the  time  allocated  to 
speakers  for  their  presentations  may  be 
limited.  In  the  interest  of  conducting 
productive  hearings,  MSHA  will 
schedule  speakers  in  a  manner  that 
allows  all  points  of  view  to  be  heard  as 
effiectively  as  possible. 

Verbatim  transcripts  of  the 
proceedings  will  be  prepared  and  made 
a  part  of  the  rulemaking  record.  Copies 
of  the  hearing  transcripts  will  be  made 
available  for  public  review. 

MSHA  will  accept  additional  written 
comments  and  other  appropriate  data 
for  the  record  from  any  interested  party, 
including  those  not  presenting  oral 
statements.  Written  comments  and  data 
submitted  to  MSHA  will  be  included  in 
the  rulemaking  record.  To  allow  for  the 
submission  of  posthearing  comments, 
the  record  will  remain  open  until  Jime 
16, 1997.  This  provides  a  total  of  6 
months  from  publication  for  the  public 
to  comment  on  this  proposed  rule. 

Dated:  January  31, 1997. 

J.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Healths 

[ra  Doc  97-3001  Filed  2-5-97;  8:45  am] 
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40  CFR  Parts  52  and  81 
[LA-38-1-7322:  FRL-5683-S] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  State  of  Louisiana; 
Approval  of  the  Maintenance  Plan  for 
Calcasieu  Parish;  Redesignation  of 
Calcasieu  Parish  to  Attainment  for 
Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  announces  the 
Regional  Administrator's  decision  to 
propose  approval  of  a  request  from  the 
State  of  Louisiana  to  redesignate 
Calcasieu  Parish  to  attainment  for 
ozone.  On  December  20, 1995,  the  State 
of  Louisiana  submitted  a  maintenance 
plan  and  request  to  redesignate  the 
Calcasieu  Parish  marginal  ozone 
nonattainment  area  to  attainment. 
Under  the  Clean  Air  Act  (the  Act), 
nonattainment  areas  may  be 
redesignated  to  attainment  if  sufficient 
data  are  available  to  warrant  the 
redesignation  and  the  area  meets  the 
other  Act  redesignation  requirements.  In 
this  action,  EPA  is  proposing  approval 
of  Louisiana's  redesignation  request  and 
maintenance  plan  because  they  meet 
requirements  set  forth  in  the  Act.  The 
EPA  is  also  proposing  approval  of  the 
1993  base  year  emissions  inventory  for 
Calcasieu  Parish.  If  approved,  the 
maintenance  plan  and  emissions 
inventory  will  become  a  federally 
enforceable  part  of  the  State 
Implementation  Plan  (SIP)  for 
Louisiana. 

DATES:  Comments  on  this  proposed  rule 
must  be  postmarked  by  March  10, 1997. 
ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs,  Chief,  Air 
Planning  Section  (6PD-L),  EPA  Region 
6, 1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  the  State's 
submittal  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  6,  Air  Planning  Section  (6PD- 

L),  1445  Ross  Avenue,  Suite  700, 

Dallas.  Texas  75202-2733. 
Louisiana  Department  of  Environmental 

Quality,  Office  of  Air  Quality,  7290 

Bluebonnet  Boulevard,  Baton  Rouge, 

Louisiana  70810. 

Anyone  wishing  to  review  this 
proposal  at  the  R^on  6  EPA  office  is 


asked  to  contact  the  person  below  to 
schedule  an  appointment  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PD- 
L),  EPA  Region  6,  telephone  (214)  665- 
7219. 

SUPPLEMENTARY  INFORMATION: 
I.  Backgroond 

The  Clean  Air  Act,  as  amended  in 
1977,  required  areas  that  were 
designated  nonattainment  based  on  a 
failure  to  meet  the  ozone  National 
Ambient  Air  Quality  Standards 
(NAAQS)  to  develop  SIPs  with 
sufficient  control  measures  to 
expeditiously  attain  and  maintain  the 
standard.  Calcasieu  Parish  was 
designated  under  section  107  of  the 
1977  Clean  Air  Act  as  nonattainment 
with  respect  to  the  ozone  NAAQS  on 
September  11, 1978.  For  purposes  of 
redesignations,  the  State  of  Louisiana 
has  an  approved  ozone  SIP  for  Calcasieu 
Parish. 

The  LDEQ  has  collected  ambient 
monitoring  data  since  1992  that  show 
no  violations  of  the  ozone  NAAQS  of 
0.12  parts  per  million.  The  LDEQ  has 
developed  a  maintenance  plan  for 
Calcasieu  Parish,  and  solicited  public 
comment.  Subsequently,  LDEQ 
submitted  a  request,  through  the 
Governor's  office,  to  redesignate  this 
parish  to  attainment  with  respect  to  the 
ozone  NAAQS.  This  maintenance  plan 
and  redesignation  request  for  Calcasieu 
Parish  was  submitted  to  EPA  on 
December  20, 1995. 

n.  Analysis  of  State  Submittal 

A.  Evaluation  Criteria 

The  Act  revised  section  107(d)(3)(E) 
to  provide  five  specific  requirements 
that  an  area  must  meet  in  order  to  be 
redesignated  fit)m  nonattainment  to 
attainment:  (1)  The  area  must  have 
attained  the  appUcable  NAAQS;  (2)  the 
area  must  meet  all  applicable 
requirements  under  section  110  and  part 
D  of  the  Act;  (3)  the  area  must  have  a 
fully  approved  SIP  under  section  110(k) 
of  the  Act;  (4)  the  air  quality 
improvement  must  be  permanent  and 
enforceable;  and,  (5)  the  area  must  have 
a  fully  approved  maintenance  plan 
pursuant  to  section  175A  of  the  Act. 
Section  107(d](3/(D)  of  the  Act  allows  a 
Governor  to  initiate  the  redesignation 
process  for  an  area  to  apply  for 
attainment  status. 

(1)  Attainment  of  the  NAAQS  for  Ozone 

Attainment  of  the  ozone  NAAQS  is 
determined  based  on  the  expected 
number  of  exceedances  in  a  calendar 
year.  The  method  for  determining 
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attainment  of  the  ozone  NAAQS  is 
contained  in  40  CFR  50.9  and  appendix 
H  to  that  section.  The  simplest  method 
by  which  expected  exceedances  are 
calculated  is  by  averaging  actual 
exceedances  at  each  monitoring  site 
over  a  three  year  period.  An  area  is  in 
attainment  of  the  standard  if  this 
average  results  in  expected  exceedances 
for  each  monitoring  site  of  1.0  or  less 
per  calendar  year.  When  a  valid  daily 
maximum  hourly  average  value  is  not 
available  for  each  required  monitoring 
day  during  the  year,  the  missing  days 
must  be  accounted  for  when  estimating 
exceedances  for  the  year.  Appendix  H 
provides  the  formula  used  to  estimate 
the  expected  number  of  exceedances  for 
each  year. 

The  State  of  Louisiana's  request  is 
based  on  an  analysis  of  quality-assured 
ozone  air  quality  data  which  is  relevant 
to  both  the  maintenance  plan  and  to  the 
redesignation  request.  The  data  come 
from  the  State  and  Local  Air  Monitoring 
Station  network.  This  request  is  based 
on  ambient  air  ozone  monitoring  data 
collected  from  four  ozone  monitoring 
stations  for  more  than  3  consecutive 
years  in  the  area.  Ozone  data  has  been 
collected  since  1981  at  the  Westlake 
monitoring  site,  since  1984  at  the 
Carlyss  site,  and  since  1991  at  the 
Vinton  and  LeBleu  sites.  The  data 
clearly  show  an  expected  exceedance 
rate  of  less  than  1  sini;e  1992.  Please  see 
the  technical  support  document  (TSD) 
for  the  detailed  air  quality  monitoring 
data. 

In  addition  to  the  demonstration 
discussed  above,  EPA  required 
completion  of  air  network  monitoring 
requirements  set  forth  in  40  CFR  part 
58.  This  included  a  quality  assurance 
plan  revision  and  a  monitoring  network 
review  to  determine  the  adequacy  of  the 
ozone  monitoring  network.  The  LDEQ 
fulfilled  these  requirements  to  complete 
documentation  for  the  air  quality 
demonstration.  The  LOEQ  has  also 
committed  to  continue  monitoring  in 
Calcasieu  Parish  in  accordance  with  40 
CFR  part  58. 

In  summary.  EPA  believes  that  the 
data  submitted  by  the  LDEQ  provides  an 
adequate  demonstration  that  Calcasieu 
Parish  attained  the  ozone  NAAQS. 
Moreover,  the  monitoring  data  continue 
to  show  attainment  to  date. 

If  the  State's  monitoring  data 
demonstrates  a  valid  violation  of  the 
NAAQS  before  the  final  action  is 
effective,  approval  of  the  redesignation 
will  be  withdrawn  and  a  proposed 
disapproval  substituted  for  the  final 
approval. 


(2)  Section  110  Requirements 

For  purposes  of  redesignation,  to  meet 
the  requirement  that  the  SIP  contain  all 
applicable  requirements  under  the  Act, 
EPA  has  reviewed  the  SIP  to  ensure  that 
it  contains  all  measures  that  were  due 
under  the  Act  prior  to  or  at  the  time  the 
State  submitted  its  redesignation 
request,  as  set  forth  in  EPA  policy.  The 
EPA  interprets  section  107(d)(3)(E)(v)  of 
the  Act  to  mean  that,  for  a  redesignation 
request  to  be  approved,  the  State  must 
have  met  all  requirements  that  applied 
to  the  subject  area  prior  to  or  at  the  same 
time  as  the  submission  of  a  complete 
redesignation  request.  In  this  case,  the 
date  of  submission  of  a  complete 
redesignation  request  is  December  20, 
1995. 

Requirements  of  the  Act  that  come 
due  subsequently  continue  to  be 
applicable  to  the  area  at  later  dates  (see 
section  175A  of  the  Act)  and,  if 
redesignation  of  any  of  the  areas  is 
disapproved,  the  State  remains 
obligated  to  fulfill  those  requirements. 
These  requirements  are  discussed  in  the 
following  EPA  documents:  "Procedures 
for  Processing  Requests  to  Redesignate 
Areas  to  Attainment,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  September  4, 1992;  "State 
Implementation  Plan  (SIP)  Actions 
Submitted  in  Response  to  Clean  Air  Act 
(CAA)  Deadlines,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28, 1992;  and  "State 
Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
Shapiro,  Acting  Assistant 
Administrator,  September  17, 1993. 

The  EPA  has  analyzed  the  Louisiana 
SIP  and  determined  that  it  is  consistent 
with  the  requirements  of  amended 
section  110(a)(2)  of  the  Act.  The  SIP 
contains  enforceable  emission 
limitations;  requires  monitoring, 
compiling,  and  analyzing  ambient  air 
quality  data;  requires  preconstruction 
review  of  new  major  stationary  sources 
and  major  modifications  to  existing 
ones;  provides  for  adequate  funding, 
stafl^,  and  associated  resources  necessary 
to  implement  its  requirements;  and 
requires  stationary  source  emissions 
monitoring  and  reporting.  For  purposes 
of  redesignation,  the  Calcasieu  SIP  was 
reviewed  to  ensure  that  all  requirements 
of  section  110(a)(2)  of  the  Act, 
containing  general  SIP  elements,  were 
satisfied.  As  noted  above,  EPA  believes 
the  SIP  satisfies  all  of  those 
requirements. 


(3)  Part  D  Requirements 

Before  Calcasieu  Parish  can  be 
redesignated  to  attainment,  the 
Louisiana  SIP  must  have  fulfilled  the 
applicable  requirements  of  part  D  of  the 
Act.  Under  part  D,  an  area's 
classification  indicates  the  requii^gments 
to  which  it  will  be  subject.  Subpart  1  of 
part  D  sets  forth  the  basic  nonattainment 
requirements  applicable  to  all 
nonattainment  areas,  classified  as  well 
as  lionclassiHable.  Subpart  2  of  part  D 
establishes  additional  requirements  for 
nonattainment  areas  classified  under 
table  1  of  section  181(a)(1)  of  the  Act. 

(a)  Subpart  1  of  IJart  D— Section  172(c) 
Plan  Provisions 

Under  section  172(b)  of  the  Act,  the 
Administrator  established  that  States 
containing  nonattainment  areas  shall 
submit  a  plan  or  plan  revision  meeting 
the  applicable  requirements  of  section 
172(c)  of  the  Act  no  later  than  three 
years  after  an  area  is  designated  as 
nonattainment,  i.e.,  unless  EPA 
establishes  an  earlier  date.  Calcasieu 
Parish  had  an  attainment  date  of 
November  15, 1993.  Due  to  technical 
problems  with  the  Vinton  monitoring 
site  in  1993,  EPA  deferred  making  an 
attainment  determination  for  Calcasieu 
Parish  until  the  monitoring  issue  was 
resolved.  The  monitoring  issue  was 
recently  resolved  to  EPA's  satisfaction, 
and  EPA  agrees  with  the  State  that 
Calcasieu  Parish  has  attained  the  ozone 
standard. 

The  EPA  has  determined  that  the 
Act's  section  172(c)(2)  reasonable 
further  progress  requirement  is  not 
applicable  to  Calcasieu  Parish;  likewise, 
the  section  172(c)(9)  contingency 
measures  and  additional  section 
172(c)(1)  non-RACT  reasonable 
available  control  measures  beyond  what 
may  already  be  required  in  the  SIP  are 
not  necessary,  since  section  182(a)  of 
the  Act  specifically  excludes  marginal 
areas  from  these  requirements. 

The  Act's  section  172(c)(3)  emissions 
inventory  requirement  has  been  met  by 
the  prior  submission  and  approval  of 
the  1990  base  year  inventory  required 
under  subpart  2  of  part  D,  section 
182(a)(1)  of  the  Act. 

As  for  the  Act's  section  172(c)(5)  NSR 
requirement,  EPA  has  determined  that 
areas  being  redesignated  need  not 
comply  with  the  NSR  requirement  prior 
to  redesignation  provided  that  the  area 
demonstrates  maintenance  of  the 
standard  without  part  D  NSR  in  effect. 
The  maintenance  plan  proposed  for 
approval  with  this  notice  does 
demonstrate  maintenance  of  the  ozone 
standard  without  NSR.  See 
memorandum  from  Mary  Nichols. 
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Assistant  Administrator  for  Air  and 
Radiation,  dated  October  14, 1994, 
entitled  "Part  D  New  Source  Review 
(part  D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment".  The  rationale  for  this  view 
is  described  fully  in  that  memorandum, 
and  is  based  on  EPA's  authority  to 
establish  de  minimis  exceptions  to 
statutory  requirements.  See,  Alabama 
Power  Co.  v.  Costie,  636  F.  2d  323,  360- 
61  (D.C.  Cir.  1979). 

Section  176  of  the  Act  requires  States 
to  revise  their  SIP's  to  establish  criteria 
and  procediues  to  ensure  that  Federal 
actions,  before  they  are  taken,  conform 
to  the  air  quality  planning  goals  in  the 
applicable  State  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded,  or  approved 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
Federal  actions  ("general  conformity"). 

Section  176  of  the  Act  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  the  States  must  be 
consistent  with  Federal  conformity 
regulations  that  the  Act  required  EPA  to 
promulgate.  Congress  provided  for  the 
State  revisions  to  be  submitted  one  year 
after  the  date  for  promulgation  of  final 
EPA  conformity  regulations.  When  that 
date  passed  without  such  promulgation, 
EPA's  General  Preamble  for  the 
implementation  of  title  I  of  the  Act 
informed  the  State  that  its  conformity 
regulations  would  establish  a  submittal 
date.  See  57  FR  13498, 13557  (April  16, 
1992).  The  EPA  promulgated  final 
transportation  conformity  regulations  on 
November  24.  1993  (58  FR  62118)  and 
general  conformity  regulations  on 
November  30,  1993  (58  FR  63214). 
These  conformity  rules  require  that 
States  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  section  175  A  of  the  Act. 

Pvusuant  to  40  CFR  51.396  of  the 
transportation  conformity  rule  and  40 
CFR  51.851  of  the  general  conformity 
rule,  the  State  of  Louisiana  was  required 
to  submit  a  SIP  reyision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 
November  25, 1994.  Similarly, 
Louisiana  was  required  to  submit  a  SIP 
revision  containing  general  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  Federal  rule  by 
December  1, 1994. 

Louisiana  submitted  both  its 
transportation  and  general  conformity 
rules  to  EPA  on  November  10, 1994. 
Although  this  redesignation  request  was 


submitted  to  EPA  after  the  due  dates  for 
the  SIP  revisions  for  transportation 
conformity  (58  FR  62188)  and  general 
conformity  (58  FR  63214)  rules.  EPA 
believes  it  is  reasonable  to  interpret  the 
conformity  requirements  as  not  being 
applicable  requirements  for  purposes  of 
evaluating  the  redesignation  request 
under  section  107(d)  of  the  Act.  The 
rationale  for  this  is  based  on  a 
combination  of  two  factors. 

First,  the  requirement  to  submit  SIP 
revisions  to  comply  with  the  conformity 
provisions  of  the  Act  continues  to  apply 
to  areas  after  redesignation  to 
attainment.  Therefore,  the  State  remains 
obligated  to  adopt  the  transportation 
and  general  conformity  rules  even  after 
redesignation  and  would  risk  sanctions 
for  failure  to  do  so.  While  redesignation 
of  an  area  to  attainment  enables  the  area 
to  avoid  further  compliance  with  most 
requirements  of  section  110  and  part  D 
of  the  Act,  since  those  requirements  are 
linked  to  the  nonattainment  status  of  an 
area,  the  conformity  requirements  apply 
to  both  nonattainment  and  maintenance 
areas.  Second.  EPA's  federal  conformity 
rules  require  the  performance  of 
conformity  analyses  in  the  absence  of 
state-adopted  rules.  Therefore,  a  delay 
in  adopting  State  rules  does  not  relieve 
an  area  fttsm  the  obligation  to 
implement  conformity  requirements. 

Because  areas  are  subject  to  the 
conformity  requirements  regardless  of 
whether  they  are  redesignated  to 
attainment  and  must  implement 
conformity  under  Federal  rules  if  State 
rules  are  not  yet  adopted,  EPA  believes 
it  is  reasonable  to  view  these 
requirements  as  not  being  applicable 
requirements  for  purposes  of  evaluating 
a  redesignation  request. 

Therefore.  EPA  has  modified  its 
national  policy  regarding  the 
interpretation  of  the  provisions  of 
section  107(d)(3)(E)  of  the  Act 
concerning  the  applicable  requirements 
for  purposes  of  reviewing  an  ozone 
redesignation  request.  This  modified 
policy  is  discussed  in  a  memorandum 
entitled  "Reasonable  Further  Progress; 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard",  John  S. 
Seitz.  Director.  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS),  dated 
May  10, 1995.  Under  this  new  policy, 
for  the  reasons  just  discussed,  EPA 
believes  that  the  ozone  redesignation 
request  for  Calcasieu  Parish  may  be 
approved  notwithstanding  the  lack  of 
approved  state  transportation  and 
general  conformity  rules. 


(b)  Subpart  2  of  Part  D— Section  182(a) 
Requirements 

The  Act  was  amended  on  November 
15. 1990,  Public  Law  101-549, 104  StaL 
2399.  codified  at  42  U.S.C.  7401-7671q. 
The  EPA  was  required  to  classify  ozone 
nonattainment  areas  according  to  the 
severity  of  their  problem.  The  EPA  has 
analyzed  the  SIP  and  determined  that  it 
is  consistent  with  the  requirements  of 
amended  section  182  of  the  Act.  Below 
is  a  summary  of  how  the  area  has  met 
the  requirements  of  section  182(a)  of  the 
Act. 

The  Act  required  an  inventory  of  all 
actual  emissions  from  all  sources,  as 
described  in  section  172(c)(3)  of  the  Act 
by  November  15. 1992.  On  November 
16. 1992,  LDEQ  submitted  an  emission 
inventory  for  Calcasieu  Parish.  The  EPA 
approved  this  1990  base  year  inventory 
on  March  15, 1995.  To  be  redesignated, 
all  SIP  revisions  required  by  section 
182(a)(2)(A)  and  182(b)(2)  of  the  Act 
concerning  RACT  requirements  must 
have  been  submitted  to  EPA  and  fully 
approved.  Louisiana  has  met  all  RACT 
requirements.  Section  182(a)(3)  of  the 
Act  required  a  SIP  submission  by 
November  15,  1992,  to  require 
stationary  sources  of  NOX  and  VOCs  to 
provide  statements  of  actual  emissions. 
Louisiana  submitted  an  annual 
emissions  statement  SIP  revision  on 
March  3, 1993.  This  revision  was 
approved  in  the  Federal  Register  on 
January  6, 1995. 

(3)  Fully  Approved  SIP  Under  Section 
110(k)oftheAct 

Based  on  the  approval  of  provisions 
imder  the  pre-amended  Act  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  Act,  EPA  has  determined  that 
Calcasieu  Parish  has  a  fully  approved 
SIP  under  section  110(k)of  the  Act, 
which  also  meets  the  applicable 
requirements  of  section  110  and  part  D 
of  the  Act  as  discussed  above. 

(4)  Improvement  in  Air  Quality  Due  to 
Permanent  and  EnforceabFe  Measures 

The  EPA  approved  the  Louisiana  SIP 
control  strategy  for  Calcasieu  Parish, 
satisfied  that  the  rules  and  the  emission 
reductions  achieved  as  a  result  of  those 
rules  were  enforceable.  The  control 
measures  to  which  the  emission 
reductions  are  attributed  are  VOC  RACT 
regulations,  the  Federal  Motor  Vehicle 
Control  Program  (FMVCP),  and  lower 
Reid  Vapor  Pressure  (RVP).  In  addition, 
the  State  permits  program,  the 
Prevention  of  Significant  Deterioration 
permits  program,  and  the  Federal 
Operating  Permits  program  will  help 
counteract  future  emissions  growth. 

In  association  with  its  emission 
inventory  discussed  below,  the  State  of 


Federal  ReeiKtnr  /  Vnl    87    NIn    7(;   /  Thnrcrlav    FoKmarv  R    iqq7   /  Pi 


■^r\T\f\^^ 


A    17..U 


eeen 


5558 


Federal  Register  /  Vol.  62,  No.  25  /  Thursday,  February  6,  1997  /  Proposed  Rules 


Louisiana  has  demonstrated  that  actual 
enforceable  emission  reductions  are 
responsible  for  the  air  quality 
improvement  and  that  the  VOC 
emissions  in  the  base  year  are  not 
artificially  low  due  to  local  economic 
downturn.  The  EPA  finds  that  the 
combination  of  existing  EPA-approved 
state  and  federal  measures  contribute  to 
the  permanence  and  enforceability  of 
reduction  in  ambient  ozone  levels  that 
have  allowed  the  area  to  attain  the 
NAAQS. 

(5)  Fully  Approved  Maintenance  Plan 
Under  Section  175 A  of  the  Act 

Section  175A  of  the  Act  sets  forth  the 
elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 
of  the  applicable  NAAQS  for  at  least  ten 
years  after  the  Administrator  approves  a 
redesignation  to  attaiiunent.  Ei^t  years 


after  the  redesignation,  the  State  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  schedule 
for  implementation,  adequate  to  assiu« 
prompt  correction  of  any  air  quality 
problems.  In  this  document  EPA  is 
proposing  approval  of  the  maintenance 
plan  for  Calcasieu  Parish  because  EPA 
finds  that  Louisiana's  submittal  meets 
the  requirements  of  section  175  A  of  the 
Act. 

On  December  20, 1995,  the  State  of 
Louisiana  submitted  comprehensive 
inventories  of  VOCs,  NOx,  and  CO 
emissions  from  Calcasieu  Parish.  The 
inventories  include  area,  stationary,  and 
mobile  sources  using  1993  as  the  base 
year  for  calculations  to  demonstrate 
maintenance.  The  1993  inventory  is 


considered  representative  of  attaiiunent 
conditions  because  the  NAAQS  was  not 
violated  during  1993  and  was  one  of  the 
three  years  upon  which  the  attainment 
demonstration  was  based.  The  EPA  is 
proposing  approval  of  the  1993  base 
year  inventory  in  this  document. 

The  State  submittal  contains  the 
detailed  inventory  data  and  summaries 
by  source  category.  Grovrth  Projections 
were  derived  from  the  Bureau  of 
Economic  Analysis  Factors,  and  were 
used  to  generate  the  growth  projections 
for  the  emissions  inventory.  These 
factors  were  applied  to  the  1993 
inventory  to  reflect  the  expected 
emission  levels  through  2010. 

The  following  table  is  a  summary  of 
the  revised  average  peak  ozone  season 
weekday  VOC,  NOx,  and  CO  emissions 
for  the  major  anthropogenic  source 
categories  for  the  1993  attainment  year 
inventory. 


Summary  of  Emission  Projections  for  Calcasieu  Parish 

[In  Tons  Per  Day] 


Point  Source  CO  ... 
Point  Source  VOC 
Point  Source  NOx  ■ 
Area  Source  CO  ... 
Area  Source  VOC  . 
Area  Source  NOx  • 

Nonroad  CO 

Nonroad  VOC 

Nonroad  NOx 

Onroad  CO- 

Onroad  VOC 

Onroad  NOx  ~. 

Total  CO 

Total  VOC „... 

Totjy  NOx  


1993 


27.35 

35.67 

106.96 

0.54 

6^ 

0.45 

58.14 
9.81 

38.05 

89.82 
922 

17.93 
175.85 

61.64 
163.39 


1995 


26.93 

35.18 

104.94 

0.54 

7.00 

0.46 

58.97 

9.95 

38.59 

85.51 

8.77 

17.72 

171.95 

60.90 

161.71 


2000 


26.80 

35.30 

103.81 

0.55 

7.04 

0.46 

58.97 

9.95 

38.59 

70.60 

7.96 

16.31 

156.92 

6025 

159.17 


2005 


26.22 

34.42 

102.41 

0.55 

7.03 

0.46 

58.92 

9.94 

38.56 

63.85 

7.78 

15.67 

149.54 

59.17 

157.10 


2010 


25.79 

33.54 

101.05 

0.55 

7.01 

0.46 

59.53 
9.91 

38.43 

67.19 
821 

16.53 
153.06 

58.67 
156.47 


Continued  attainment  of  the  ozone 
NAAQS  in  Calcasieu  Parish  will 
depend,  in  part,  on  the  Federal  and 
State  control  measures  discussed 
previously.  However,  the  ambient  air 
monitoring  network  will  remain  active 
during  the  maintenance  period.  These 
data  will  be  quality  assured  and 
submitted  to  the  Aerometric  Information 
and  Retrieval  System  (AIRS)  on  a 
monthly  basis.  A  monitored  violation  of 
the  ozone  NAAQS  will  provide  the  basis 
for  triggering  measures  contained  in  the 
contingency  plans.  Additionally,  as 
discussed  above,  during  year  8  of  the 
maintenance  period,  the  LDEQ  is 
required  to  submit  a  revised  plan  to 
provide  for  maintenance  of  the  ozone 
standard  in  Pointe  Coupee  for  the  next 
ten  years. 

Section  175 A  of  the  Act  requires  that 
a  maintenance  plan  include  contingency 
provisions,  as  necessary,  to  promptly 


correct  any  violation  of  the  NAAQS  that 
occiu^  after  redesignation  of  the  area  to 
attainment.  The  contingency  plan 
should  clearly  identify  the  measures  to 
be  adopted,  a  schedule  and  procedure 
for  adoption  and  implementation,  and  a 
specific  time  limit  for  action  by  the 
State.  The  State  should  also  identify 
specific  triggers  which  will  be  used  to 
determine  when  the  measures  need  to 
be  implemented. 

The  LDEQ  has  selected  new  Control 
Techniques  Guidelines  or  Alternative 
Control  Technology  rule 
implementation  and  NOx  RACT  as 
contingency  measiu«s  in  Calcasieu 
Parish.  If  at  any  time  during  the 
maintenance  period  Calcasieu  Parish 
records  a  violation  of  the  ozone 
NAAQS,  LDEQ  will  evaluate  the 
source(s)  of  that  violation  and 
promulgate  either  VOC  or  NOx  RACT 
rules  for  the  appropriate  soiut:e 


category.  The  LDEQ  will  adopt  rules 
within  9  months  of  the  violation,  and 
affected  sources  must  be  in  compliance 
with  the  these  rules  within  2  years  of 
the  violation.  These  contingency 
measures  and  schedules  for 
implementation  satisfy  the  requirements 
of  section  175A(d)  of  the  Act. 

In  accordance  with  section  175A(b)  of 
the  Act,  the  State  has  agreed  to  submit 
a  revised  maintenance  SIP  eight  years 
after  the  area  is  redesignated  to 
attainment.  Such  revised  SIP  will 
provide  for  maintenance  for  an 
additional  ten  years. 

m.  Interim  Implementation  Policy  (UP) 
Impact 

On  December  13, 1996.  EPA 
published  proposed  revisions  to  the 
ozone  and  particulate  matter  NAAQS. 
Also  on  December  13, 1996,  EPA 
published  its  proposed  policy  regarding 
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the  interim  implementatioti 
requirements  for  ozone  and  particulate 
matter  during  the  time  period  following 
any  promulgation  of  a  revised  ozone  or 
particulate  matter  NAAQS  (61  FR 
65751).  This  IIP  includes  proposed 
policy  regarding  ozone  redesignation 
actions  submitted  to  and  approved  by 
EPA  prior  to  promulgation  of  a  new 
ozone  standaixi,  as  well  as  those 
submitted  prior  to  and  approved  by  EPA 
after  the  promulgation  date  of  a  new  or 
revised  ozone  standard. 

Complete  redesignation  requests, 
submitted  and  approved  by  EPA  prior  to 
the  promulgatibn  date  of  the  new  or 
revised  ozone  standard,  will  be  allowed 
to  redesignate  to  attainment  based  on 
the  maintenance  plan's  abiUty  to 
demonstrate  attainment  of  the  ciurent  1- 
hour  standard  and  compliance  with 
existing  redesignation  criteria.  Any 
redesignation  requests  submitted  prior 
to  promulgation,  which  are  not  acted 
upon  by  EPA  prior  to  that  promulgation 
date,  must  then  also  include  a 
maintenance  plan  which  demonstrates 
attaiiunent  of  both  the  current  1-hour 
standard  and  the  new  or  revised  ozone 
standard  to  be  considered  for , 
redesignation. 

As  discussed  previously,  the 
Calcasieu  Parish  redesignation  request 
demonstrates  attainment  imder  the 
ciurent  1-hour  ozone  standard.  Since 
the  EPA  plans  to  approve  this  request 
prior  to  the  promulgation  date  of  the 
new  or  revised  ozone  standard.  The 
Calcasieu  Parish  redesignation  request 
meets  the  proposed  UP. 

IV.  Proposed  Action 

The  EPA  has  evaluated  the  State's 
redesignation  request  for  Calcasieu 
Parish  for  consistency  with  the  Act,  EPA 
regulations,  and  EPA  poUcy.  The  EPA 
beUeves  that  the  redesignation  request 
and  monitoring  data  demonstrate  that 
this  area  has  attained  the  ozone 
standard.  In  addition,  EPA  has 
determined  that  the  redesignation 
request  meets  the  requirements  and 
poUcy  set  forth  in  the  General  Preamble 
and  policy  memorandum  discussed  in 
this  notice  for  area  redesignations,  and 
today  is  proposing  approval  of 
Louisiana's  redesignation  request  for 
Calcasieu  Parish. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements.. 


IV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

.  This  action  has  been  classified  for 
signatiue  by  the  Regional  Administrator 
imder  the  procedures  pubUshed  in  the 
Federal  Register  on  January  19, 1989 
(54  FR  2214-2225),  as  revised  by  a  July 
10, 1995,  memorandum  from  Mary 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50.000. 

"The  SIP  approvals  under  section  110 
and  subchapter  I,  part  D  of  the  Act  do 
not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SEP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Act,  preparation  of  a  flexibiUty  analysis 
would  constitute  Federal  inquiry  into 
the  economic  reasonableness  of  State 
action.  The  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  See  Union  Electric  Co.  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  estabUsh  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 


The  EPA  has  determined  that  the 
proposed  approval  action  will  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  approval  of  preexisting 
requirements  imder  State  or  local  law; 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this 
proposed  approval  in  today's  Federal 
Re^ster.  This  proposal  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

£.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  7, 1997.  Filing  a  petition 
for  reconsideration  by  the  Administrator 
of  this  final  rule  does  not  affect  the 
finaUty  of  this  rule  for  the  purposes  of 
judicial  review  nor  does  it  extend  the 
time  within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2)  of  the  Act. 

List  of  Subjects 

40CFRPart52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Air  Pollution  control.  Designation  of 
areas  for  air  quality  planning  purposes. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  January  24. 1997. 
Jerry  aifford. 

Acting  Regional  Administrator. 
(FR  Doc.  97-2998  Filed  2-5-97;  8:45  am) 
BU.UNQ  CODE  6SaO-60-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018^065 

Ertdangered  and  Threatened  Wildlife 
and  Plants;  Withdrawal  of  Proposed 
Rule  to  List  Parish's  Meadowfoam,  as 
Threatened,  and  Cuyamaca  Lake 
Downingia  as  Endangered 

agency:  Fish  and  Wildhfe  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposal  to  list  Cuyamaca  Lake 
doMniingia  [Downingia  concolor  var. 
brevior)  as  an  endangered  species  and 
Parish's  meadowfoam  [Limnanthes 
pxKilis  ssp.  parishii)  as  a  threatened 
species  imder  the  Endangered  Species 
Act  of  1973.  as  amended  (Act). 

The  Service  finds  that  information 
now  available,  discussed  below,  justifies 
withdrawal  of  the  proposed  listings  of 
these  species  as  endangered  or 
threatened.  Various  local,  State,  and 
Federal  agencies  have  developed  and 
approved  a  Conservation  Agreement 
that  provides  adequate  protection  for 
these  species  throughout  a  significant 
portion  of  their  range.  This  agreement  is 
entitled:  Conservation  Agreement  for 
the  Preservation  of  Cuyamaca  Lake 
Downingia  (Downingia  concolor  var. 
brevior)  and  Parish's  Meadowfoam 
[Limnanthes  gracilis  ssp.  parishii).  The 
Helix  Water  District,  Lake  Cuyamaca 
Recreation  and  Park  District,  California 
Department  of  Parks  and  Recreation 
(State  Parks),  California  Department  of 
Fish  and-Game  (CDFG),  the  Service,  and 
the  U.S.  Forest  Service  are  signatories  to 
the  Conservation  Agreement,  which  the 
Service  signed  on  August  5, 1996.  The 
Conservation  Agreement  addresses 
threats  to  both  species  and  recovery 
actions  through  a  combination  of 
measures.  These  measures  address 
impacts  resulting  from  alteration  of 
hydrology  in  the  Cuyamaca  Valley, 
grazing,  recreational  activities,  and  off- 
road  vehicle  (ORV)  access  over  the 
majority  of  the  range  of  these  two  plant 
species.  Because  implementation  of  the 
measures  in  this  conservation  agreement 
significantly  reduces  the  risks  to 
Downingia  concolor  var.  brevior  and 
Limnanthes  gracilis  ssp.  parishii,  the 
Service  concludes  that  Usting  is  not 
warranted. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 
by  appointment,  during  normal  business 


hours  at  the,  U.S.  Fish  and  Wildlife 
Service,  Carlsbad  Field  Office,  2730 
Loker  Avenue  West,  Carlsbad, 
Cahfomia,  92008. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Roberts  (see  ADDRESSES  section) 
telephone  619/431-9440. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  4, 1994,  the  Service 
pubUshed  in  the  Federal  Register  (59 
FR  39879).a  proposal  to  Ust  Downingia 
concolor  var.  brevior  (Cuyamaca  Lake 
downingia)  as  endangered  and 
Limnanthes  gracilis  ssp.  parishii 
(Parish's  meadowfoam)  as  threatened. 
These  species  occur  in  association  with 
wetlands  of  the  Peninsular  Ranges  of 
southwestern  California  fit>m  the  Santa 
Ana  Mountains  of  extreme  southwestern 
Riverside  Coimty,  south  to  the  Laguna 
Mountains  of  southern  San  Diego 
County,  California.  Both  plants  are 
restricted  to  grassy  meadows  or 
drainages  that  are  vemally  wet  (wet 
during  the  rainy  season)  with  saturated 
soil  conditions  and  shallow  pools  for 
several  weeks  at  a  time.  In  the  vicinity 
of  Lake  Cuyamaca  these  shallow  pools 
are  associated  with  drier  mounds  called 
mima  mounds.  This  type  of 
physiography  is  referred  to  as  montane 
meadow-vernal  pool  association. 

Downingia  concolor  var.  brevior  is 
restricted  to  the  Cuyamaca  Valley  in  the 
Cuyamaca  Mountains  of  central  San 
Diego  Coimty,  California.  This  locahty 
also  supports  the  largest  concentration 
of  Limnanthes  gracilis  ssp.  parishii. 
Although  the  vernal  pool  and  mima 
mound  topography  has  been  mostly 
obUterated,  much  of  the  unique 
montane,  vernal  pool  flora  remains. 
This  flora  includes  a  number  of  disjimct 
species  that  are  more  frequently 
associated  with  vernal  pools  of  central 
Cahfomia  or  coastal  San  Diego  County 
(e.g.,  Deschampsia  danthonioides 
(annual  hairgrass),  Blennosperma 
nanum  (conunon  bleimosperma)),  or 
occur  in  highly  restricted  distributions 
in  the  mountains  of  southern  Cahfomia 
(e.g..  Delphinium  hesperium  ssp. 
cuyamacae  (Cuyamaca  larkspur)) 
(Beauchamp  1986a.  Winter  1991). 

Downingia  concolor  var.  brevior 
(Cuyamaca  Lake  downingia)  was 
described  by  McVaugh  (1941)  based  on 
a  collection  by  Abrams  at  Cuyamaca 
Lake,  Cuyamaca  Mountains,  San  Diego 
County,  California.  Beauchamp  (1986b) 
elevated  the  plant  to  a  subspecies 
following  the  suggestions  of  Thome 
(1978).  However,  Ayers  (1993) 
recognized  this  plant  as  Downingia 
concolor  var.  brevior,  which  is 


consistent  with  McVaugh's  (1941) 
treatment  of  this  taxon. 

Downingia  concolor  var.  brevior  is  a 
member  of  the  bellflower  family 
(Campanulaceae).  This  plant  is  a  low. 
shghUy  succulent  annual  herb,  with 
stems  5  to  20  centimeters  (cm)  (2  to  8 
inches  (in))  long.  The  flowers  are  blue 
and  white  with  a  4-sided  purple  spot  at 
the  base  of  the  imited  petals.  The  fruit 
is  12  to  15  millimeters  (mm)  (0.5  in) 
long  and  the  seeds  have  linear  striations 
(grooves).  Downingia  concolor  var. 
hrevjor  blooms  from  May  to  July  and 
sets  seed  from  June  to  August.  The  seeds 
are  dispersed  by  flooding  and  require 
brief  inimdation  for  germination  (Munz 
1974,  Bauder  1992). 

Downingia  concolor  var.  brevior  can 
be  distinguished  from  the  only  other 
two  members  of  this  genus  that  occur  in 
southem  Cahfomia,  Downingia 
cuspidata  and  Downingia  bella,  by  the 
form  of  the  striations  on  the  seed,  the 
color  of  the  flower,  and  the  hair  or  lack 
of  hair  on  the  corolla  lobes.  It  can  be 
distinguished  from  the  more  northern 
Downingia  concolor  var.  concolor  by  the 
size  of  the  fruit  and  how  rapidly  the 
bmi  spUts  open  when  the  seeds  are 
mature  (Ayers  1993). 

Downinffa  concolor  var.  brevior  is 
restricted  to  a  single  population  at  Lake 
Cuyamaca  in  the  Cuyamaca  Valley  of 
San  Diego  County,  Cahfomia,  on  private 
land  owned  by  the  Helix  Water  District, 
public  lands  within  Rancho  Cuyamaca 
State  Park  and,  to  a  lesser  extent,  other 
private  lands.  Historically,  the 
population  of  Downingia  concolor  var. 
brevior  was  located  throughout  much  of 
the  valley  floor.  The  plant  has  now  been 
largely  restricted  to  the  shore  of  the 
lake,  extending  onto  the  valley  floor 
only  during  dry  years.  From  1988  to 
1992,  one  population  existed  in  the 
vicinity  of  Lake  Cuyamaca,  consisting  of 
between  9  and  24  stands.  These  stands 
occupied  a  total  of  less  than  80  hectares 
(ha)  (200  acres  (ac))  and  frequently 
occupied  less  than  40  ha  (100  ac).  In 
years  with  httle  flowering,  the  total 
observed  distribution  of  Downingia 
concolor  var.  brevior  is  less  than  0.4  ha 
(1  ac)  (E.  Bauder,  in  litt.,  October  1994). 
The  number  of  individuals  within  these 
stands,  and  the  location  and  size  of 
these  stands  vary  in  any  given  year  in 
response  to  rainfall,  the  extent  of  winter 
flooding,  and  temperature  (Bauder 
1992). 

Limnanthes  gracilis  ssp.  parishii 
(Parish's  meadowfoam)  was  first 
described  by  Jepson  (1936)  as 
Limnanthes  versicolor  var.  parishii.  The 
description  was  based  on  specimens 
collected  by  Parish  at  the  Stonewall 
Mine  on  the  southem  edge  of  the 
Cuyamaca  Valley.  San  Diego  County, 
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Califomia.  Mason  (1952)  recognized 
Limnanthes  versicolor  var.  parishii  as 
Limnanthes  gracilis  var.  parishii,  based 
on  flower  and  fruit  morphology. 
Beauchamp  (1986b)  elevated  the  plant 
to  a  subspecies  to  be  consistent  with 
other  treatments  of  this  genus  and  noted 
the  geographic  separation  (over  1,200 
kilometers  (km)  (744  miles  (mi))  of  the 
taxon  from  Limnanthes  gracilis  ssp. 
gracilis,  which  is  found  in  southern 
Oregon. 

Limnanthes  gracilis  ssp.  parishii  is  a 
member  of  the  meadowfoam  family 
(Limnanthaceae),  a  small  family  of 
wetland  species  foimd  primarily  along 
the  Pacific  coast  of  North  America.  The 
plant  is  a  low,  widely  branching  annual 
with  stems  10  to  20  cm  (4  to  8  in)  long. 
The  leaves  are  2  to  6  cm  (0.8  to  2.3  in) 
long  and  divided.  The  flowers  are  bowl- 
shaped,  the  petals  are  8  to  10  mm  (0.32 
to  0.4  in)  long  with  a  white  or 
occasionally  a  cream-colored  base  that 
becomes  pink  (Omduff  1993).  The  fruit 
is  rough  textured.  Limnanthes  gracilis 
ssp.  parishii  blooms  from  April  through 
May,  setting  seed  in  the  late  spring  and 
early  siunmer.  Germination  requires 
saturated  soils  or  inundation  (Munz 
1974.  Bauder  1992). 

Limnanthes  gmcilis  ssp.  parishii  is 
restricted  to  moist  montane  meadows, 
mudflats,  and  along  stream  courses  in 
the  Palomar,  Cuyamaca,  and  Laguna 
Mountains  of  San  Diego  County, 
CaUfomia.  An  additional  small 
population  is  known  from  the  Santa 
Rosa  Plateau.  Riverside  County, 
CaUfomia.  Fewer  than  20  populations  of 
this  taxon  exist.  The  largest  population 
occurs  in  the  Cuyamaca  Valley  in  the 
vicinity  of  Lake  Cuyamaca  and 
Stonewall  Creek  where  it  is  restricted  to 
the  shore  of  Lake  Cuyamaca  at 
maximiun  inundation.  About  one  third 
of  this  population  is  on  private  land 
(including  land  owned  by  the  Helix 
Water  District),  one  third  is  on 
CaUfomia  State  Parks  and  Recreation 
lands,  and  the  remainder  is  on  Forest 
Service  land  (E.  Bauder,  in  litt.,  October 
1994). 

Historically,  the  Cuyamaca  Valley 
population  of  Limnanthes  gracilis  ssp. 
parishii  occurred  throughout  much  of 
the  valley  floor.  Recently,  the  Cuyamaca 
Valley  population  of  Limnanthes 
gracilis  ssp.  parishii  was  described  as 
consisting  of  100  stands  by  Bauder 
(1992),  and  8  small  populations  by  the 
CaUforaia  Natural  Diversity  Data  Base 
(CNDDB)  (1992).  However,  these  smaller 
groupings  are  contiguous,  separated  by 
less  than  1.5  km  (1  mi),  and 
concentrated  within  a  9  square  km  (4 
square  mi)  area.  Approximately  120  ha 
(300  ac)  of  a  potential  800  ha  (2,000  ac) 
of  the  Cuyamaca  Valley  and  Stonewall 


Creek  area  are  occupied  by  Limnanthes 
gracilis  ssp.  parishii.  The  munber  of 
individuals  and  the  location  and  size  of 
stands  within  this  area  varies  in  any 
given  year  in  response  to  rainfaU,  the 
extent  of  winter  flooding,  and 
temperature  (Bauder  1992).  Under 
favorable  conditions,  Limnanthes 
gracilis  ssp.  parishii  can  be  a 
conspicuous  element  of  the  Cuyamaca 
Valley  during  the  spring  bloom  (Craig 
Rieser,  Pacific  Southwest  Biological 
Services,  pers.  comm.,  1993). 

Other  populations  of  Limnanthes 
gracilis  ssp.  parishii  are  generally 
smaller  than  the  Cuyamaca  Valley 
population,  both  in  number  of 
individuals  and  the  extent  of  occupied 
habitat.  They  range  in  size  from  less 
than  2  ha  (5  ac)  to  as  much  as  40  ha  (100 
ac),  and  most  populations  contain  fewer 
than  1000  individuals.  However,  at  least 
4  of  the  6  populations  that  occur  on 
Forest  Service  lands  contain  5,000  to 
30,000  individuals  and  one  extends  over 
60  ha  (150  ac).  A  single  isolated 
population  is  located  in  vernal  pools  on 
the  Santa  Rosa  Plateau  of  southwestern 
Riverside  County,  Califomia.  This  area 
of  approximately  2  ha  (5  ac)  is  managed 
by  The  Natiu«  Conservancy  (TNC).  An 
unauthorized  attempt  to  introduce  the 
plant  to  National  Forest  lands  in  the 
Laguna  Mountains  from  seeds  gathered 
from  the  Cuyamaca  Valley  population 
(Winter  1991.  CNDDB  1992)  was 
unsuccessful  (Forest  Service,  in  litt., 
September  1994). 

Previous  Federal  Action 

Federal  government  action  on  the  two 
plants  considered  in  this  rule  began  as 
a  result  of  section  12  of  the  Act,  which 
directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51  and  presented  to  Congress  on 
January  9, 1975,  recommended 
Limnanthes  gracilis  var.  parishii  (= 
Limnanthes  gracilis  ssp.  parishii)  for 
endangered  status.  The  Siervice 
pubhshed  a  notice  in  the  July  1, 1975, 
Federal  Re^er  (40  FR  27823),  of  its 
acceptance  of  the  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3)(A))  of  the  Act,  and 
of  the  Service's  intention  to  review  the 
status  of  the  plant  taxa  named  therein, 
including  Limnanthes  gracilis  ssp. 
parishii.  The  Service  pubUshed  a 
proposal  in  the  Jime  16, 1976,  Federal 
Ref^er  (42  FR  24523)  to  determine 
approximately  1,700  vascular  plants  to 
be  endangered  species  pursuant  to 
section  4  of  the  Act.  Limnanthes  gracilis 
ssp.  parishii  was  also  included  in  this 
Feiderml  Register  notice. 


General  comments  received  in 
response  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978, 
Federal  Register  (43  FR  17909). 
Although  the  Act  amendments  of  1978 
required  all  proposals  over  two  years 
old  to  be  withdrawn,  a  one-year  grace 
period  was  given  to  those  proposals 
pubUshed  before  the  enactment  of  the 
1978  amendments.  In  the  December  10, 
1979,  Federal  Register  (44  FR  70796). 
the  Service  pubUshed  a  notice  of 
withdrawal  for  that  portion  of  the  June 
6. 1976.  proposal  that  had  not  been 
finalized  including  Limnanthes  gracilis 
ssp.  parishii. 

The  Service  published  an  updated 
Notice  of  Review  of  Plants  in  the 
Federal  Register  on  December  15. 1980 
(45  FR  82480).  This  notice  included 
Downingia  concolorvai.  breviorand 
Limnanthes  gracilis  ssp.  parishii  as 
category  1  candidate  taxa  (species  for 
which  data  in  the  Service's  possession 
were  sufficient  to  support  a  proposal  for 
listing).  On  November  28, 1983,  the 
Service  pubUshed  a  supplement  to  the 
Notice  of  Review  of  Plants  in  the 
Federal  Register  (48  FR  53640).  This 
notice  was  again  revised  on  September 
27, 1985  (50  FR  39526).  Both  plant  taxa 
were  included  in  the  1983  and  1985 
supplements  as  category  2  candidate 
taxa  (species  for  which  data  in  the 
Service's  possession  indicated  Usting 
may  be  appropriate,  but  for  which 
additional  biological  information  is 
needed  to  support  a  proposed  rule).  The 
plant  Notice  of  Review  was  again 
revised  on  Febmary  21. 1990  (55  FR 
6184).  and  again  on  September  30, 1993 
(58  FR  51144).  Downingia  concolorvai. 
brevior  was  included  as  a  category  1 
candidate  taxon,  and  limnanthes 
gracilis  ssp.  parishii  as  a  category  2 
candidate  taxon  in  both  notices.  On 
Febmary  28.  1996.  the  Service 
published  a  Notice  of  Review  in  the 
Federal  Register  (61  FR  7596)  that 
discontinued  the  designation  of  category 
2  species  as  candidates,  which  included 
both  species  as  candidates  for  Usting. 

Section  4(b)(3)(B)  of  the  Act  as 
amended  in  1982,  requires  the  Secretary 
to  make  findings  on  pending  petitions 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  that  all  petitions 
pending  on  October  13, 1982  be  treated 
as  having  been  newly  submitted  on  that 
date.  This  was  the  case  for  Limnanthes 
gracilis  ssp.  parishii  because  the  1975 
Smithsonian  report  had  been  accepted 
as  a  petition.  On  October  13, 1983,  the 
Service  found  that  the  petitioned  Usting 
of  this  species  was  warranted,  but 
precluded  by  other  pending  Usting 
proposals  of  higher  priority  pursuant  to 
section  4(b)(3)(B)(ui)  of  the  Act. 
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Notification  of  this  finding  was' 
pubUshed  in  the  Federal  Register  on 
January  20. 1984  (49  FR  2485).  Such  a 
finding  requires  the  petition  to  be 
recycled,  pursuant  to  section 
4(b)(3)(C)(I)  of  the  Act.  The  finding  was 
reviewed  annually  in  October  of  1984 
through  1992. 

The  Service  made  a  final  "not 
warranted"  finding  on  the  1975  petition 
with  respect  to  Limnanthes  gracilis  ssp. 
parishii  and  864  other  species  in  the 
December  9. 1993,  Federal  Register  (58 
FR  64828).  One  reason  was  cited  as  the 
basis  for  this  finding  on  this  species: 
data  was  not  then  available  to  the 
Service  in  late  summer  1993  relating  to 
current  threats  (i.e.,  one  of  the  five 
factors  described  within  the  proposed 
rule  under  50  CFR  424.11)  throughout  a 
significant  portion  of  the  species"  range. 
The  species  was  retained  in  category  2 
on  the  basis  that  it  may  be  subject  to 
extinction  or  endangerment  from 
uncontrolled  loss  of  habitat  or  fit)m 
other  man-caused  changes  to  its 
environment  (58  FR  64840).  In  early 

1994,  the  Service  obtained  completed 
survey  and  other  data  that  adequately 
described  those  factors  that  placed 
Limnanthes  gracilis  ssp.  parishii  at  risk 
of  extinction. 

On  December  14, 1990,  the  Service 
received  a  petition  dated  December  5, 
1990,  fit>m  Mr.  David  Hogan  of  the  San 
Diego  Biodiversity  Project,  to  list 
Downingia  concolor  ssp.  brevior  (=D.  c. 
var.  brevior)  as  an  endangered  species. 
The  petitioner  also  requested  the 
designation  of  critical  habitat  for  this 
species.  The  Service  evaluated  the 
petitioner's  requested  action  for 
Downingia  concolor  var.  brevior  and 
published  a  90-day  finding  on  August 
31, 1991  (56  FR  42966)  that  substantial 
information  existed  indicating  that  the 
requested  action  may  be  warranted. 

A  proposed  rule  to  Ust  Downingia 
concolor  var.  brevior  as  endangered  and 
Limnanthes  gracilis  ssp.  parishii  as 
threatened  was  pubUshed  in  the  Federal 
Register  on  August  4, 1994  (59  FR 
39879).  The  Service  extended  the  public 
comment  period  to  October  31, 1994 
and  held  a  pubUc  hearing  on  October 
19, 1994,  in  Rancho  Bernardo, 
CaUfomia  (59  FR  49045).  On  April  10. 

1995.  Congress  enacted  a  moratorium 
prohibiting  work  on  listing  actions 
(Pubhc  Law  104-6)  and  eliminated 
funding  for  the  Service  to  conduct  final 
listing  actions.  The  moratorium  was 
hfted  on  April  26, 1996,  by  means  of  a 
Presidential  waiver,  at  which  time 
limited  funding  for  listing  actions  was 
made  available  through  the  Omnibus 
Budget  Reconciliation  Act  of  1996 
(Public  Law  104-134, 100  Stat.  1321, 
1996).  The  Service  published  guidance 


for  restarting  the  listing  program  on  May 
16, 1996  (61  FR  24722). 

This  withdrawal  notice  is  in 
accordance  with  the  listing  priority 
guidance  for  fiscal  year  1997  published 
on  December  5, 1996  (61  FR  64475).  The 
processing  of  a  proposed  listing, 
including  the  completion  of  a 
withdrawal  notice,  is  a  Tier  2  action 
under  this  guidance  (61  FR  64479). 

Development  of  a  Conservation 
Agreement 

Immediately  prior  to  the  Service's 
decision  to  propose  Downingia  concolor 
var.  brevior  for  listing  as  endangered 
and  Limnanthes  gracilis  ssp.  parishii  for 
listing  as  threatened,  the  Helix  Water 
District  initiated  an  effort  to  address 
conservation  measures  required  to 
provide  adequate  protection  of  three 
plant  taxa,  including  the  two  plants  in 
this  notice.  Helix  Water  District 
manages  the  largest  populations  of  both 
plant  taxa.  Diuing  the  late  summer  and 
fall  of  1994,  the  effort  was  expanded  to 
include  various  local.  State,  and  Federal 
agencies  with  the  intent  of  producing  a 
Memorandum  of  Understanding  (MOU) 
that  would  provide  adequate  protection 
for  these  species  throughout  a 
significant  portion  of  their  ranges. 
Development  of  the  MOU  included 
guidance  bom  local  botanical  experts 
familiar  with  these  two  rare  plants.  The 
resulting  MOU  and  Conservation 
Agreement  were  signed  by  the  Service 
on  August  5, 1996.  Signatories  to  the 
agreement  include:  the  Helix  Water 
District,  Lake  Cuyamaca  Recreation  and 
Park  District,  State  Parks,  California 
Department  of  Fish  and  Game  (CDFG), 
the  Service,  and  Forest  Service.  The 
Conservation  Agreement  addresses  over 
80  percent  of  the  remaining  Downingia 
concolor  var.  brevior  population  (Helix 
Water  District,  Lake  Cuyamaca 
Recreation  and  Park  District,  and  State 
Parks)  and  about  70  percent  (as  above 
and  including  U.S.  Forest  Service  lands) 
of  the  Limnanthes  gracilis  ssp.  parishii 
populations. 

Under  the  terms  of  the  Conservation 
Agreement,  the  Helix  Water  District  and 
Lake  Cuyamaca  Recreation  District  have 
agreed  to  monitor  and  manage 
inundation  of  Downingia  and 
Limnanthes  habitat,  control  recreational 
access,  and  exclude  Uvestock  grazing  of 
this  habitat  by  maintaining  fences.  Helix 
Water  District  also  will  not  transfer 
water  from  Lake  Cuyamaca  into  the 
habitat  for  these  species  without  prior 
consultation  with  CDFG  and  the 
Service. 

Helix  Water  District  and  the  Lake 
Cuyamaca  Recreation  District  have 
identified  sensitive  areas  for  Downingia 
concolor  van.  brevior  and  Limnanthes 


gracilis  ssp.  parishii.  These  areas 
include  the  majority  of  the  largest 
stands  of  these  taxa  within  the  eastern 
basin  of  the  Cuyamaca  Valley  above  the 
dike.  No  activities  that  impact  these 
species  are  allowed  within  these 
sensitive  areas.  To  the  extent 
practicable,  the  Helix  Water  District, 
Lake  Cuyamaca  Recreation  and  Park 
District,  State  Parks  and  the  Forest 
Service  will  relocate  trails  away  from 
Limnanthes  and  Downingia  habitat. 
Land  management  signatories  also  have 
agreed  to  allow  monitoring  of  the  status 
of  these  two  taxa. 

The  Helix  Water  District,  Lake     - 
Cuyamaca  Recreational  and  Park 
District,  and  State  Parks  also  will 
exclude  livestock  grazing  and  avoid 
activities  that  could  result  in  erosion  on 
Limnanthes  and  Downingia  habitat.  The 
Forest  Service,  conforming  with  a  1991 
Habitat  Management  Plan  for 
Limnanthes  gracilis  ssp.  parishii,  will 
continue  to  monitor  and  manage  grazing 
activities  to  reduce  impacts  to  the 
species.  Additionally,  imder  the 
Conservation  Agreement,  Helix  Water 
District,  Lake  Cuyamaca  Recreational 
and  Park  District,  and  State  Parks  agree 
to  fully  comply  with  California 
Enviroiunental  QuaUty  Act  (CEQA) 
requirements,  section  404  of  the  Federal 
Clean  Water  Act,  and  section  1603  of 
the  CDFG  Code  regarding  projects  that 
may  affect  these  species.  These  parties 
also  agree  to  consult  with  CDFG  and  the 
Service  for  activities  that  are  beyond  the 
normal  activities  of  these  agencies  as 
defined  in  the  Conservation  Agreement. 
The  Conservation  Agreement  will 
remain  in  effect  until  after  August  1999. 
At  the  end  of  this  period,  the 
Conservation  Agreement  must  be 
reviewed  and  either  modified,  renewed, 
or  terminated.  If  the  Conservation 
Agreement  is  terminated,  the  status  of 
Downingia  concolor  var.  brevior  and 
Limnanthes  gracilis  var.  parishii  will  be 
reassessed  by  the  Service.  If  the  Service 
determines  at  any  time,  that  additional 
Federal  protection  is  warranted,  the 
Service  will  take  appropriate  listing 
action  imder  the  Act. 

The  Service  believes  that  the 
Conservation  Agreement  ensures  the 
implementation  of  conservation 
measures  that  reduce  the  threats  to 
Downingia  concolor  var.  brevior  and 
Limnanthes  gracilis  ssp.  parishii  to  the 
point  that  listing  is  not  warranted.  The 
Service  therefore  withdraws  the 
proposal  to  list  Downingia  concolor  var. 
brevior  as  endangered,  and  Limnanthes 
gracilis  ssp.  parishii  as  threatened. 

Public  Comments  on  the  Proposed  Rule 

In  the  August  4, 1994,  proposed  rule 
(59  FR  39879),  the  Federal  Register 
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notification  of  a  public  hearing  (59  FR 
49045),  and  during  two  comment 
periods  (August  4  to  September  19, 
1994,  and  September  26  to  October  31, 
1994),  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  to  be  considered  in  making 
a  final  listing  determination. 
Appropriate  Federal  and  State  agencies, 
local  governments,  scientific 
oi^anizations,  and  other  interested 
parties  were  contacted  and  asked  to 
comment.  Legal  notices  of  the 
availability  of  the  proposed  rule  were 
published  in  the  Riverside  Press 
Enterprise  and  San  Diego  Union 
Tribune  on  August  13, 1994.  A  legal 
notice  of  the  public  hearing  which 
invited  general  public  comment  was 
published  in  the  Union  Tribune  on 
September  29, 1994. 

The  Service  received  23  written  and 
oral  comments.  Of  the  23  comments,  10 
supported  the  proposed  action,  9 
opposed  it,  and  4  stated  neither  support 
nor  opposition.  The  Service  held  a 
public  hearing  on  October  19, 1994,  at 
the  Radisson  Hotel  in  Rancho  Bernardo, 
California.  The  hearing  was  conducted 
to  allow  comments  on  two  additional 
proposed  rules,  which  addressed  the 
San  Diego  fairy  shrimp  [Branchinecta 
sandiegonensis),  the  Lagima  Mountain 
skipper  [Pyrgus  ruralis  lagunae)  and  the 
quino  checkerspot  (Euphydryas  editha 
quino).  A  total  of  24  individuals 
provided  oral  testimony.  Fifteen  of 
those  individuals  provided  testimony 
regarding  the  proposed  rule  to  list 
Downingia  concolor  var.  brevior  and 
Limnantbes  gracilis  ssp.  parishii 

Written  and  oral  comments  are 
incorporated  into  this  withdrawal  where 
appropriatCTwo  commenters 
recommended  that  a  cooperative  effort 
be  made  by  all  affected  agencies  to 
protect  the  species.  About  half  the 
comments  were  directly  related  to  the 
status  of  these  plants  in  the  Cuyamaca 
Valley.  Many  of  the  comments 
supporting  or  neutral  to  the  listing 
provided  substantive  factual 
information  that  dociunented  risks  to 
these  taxa,  or  provided  additional 
background  data.  Substantive  comments 
opposing  the  listing  generally  discussed 
the  adequacy  of  existing  regulatory 
mechanisms  then  in  place  to  protect 
these  plants,  or  the  proposed 
Multispecies  Conservation  Flan  (MSCP) 
of  coastal  San  Diego  County.  Both 
species  are  outside  the  MSCP  planning 
area.  Because  of  the  development  and 
signing  of  the  Conservation  Agreement, 
which  covers  a  majority  of  the  known 
populations  of  both  plants,  a 
commitment  to  the  conservation  of 
these  pldnts  has  been  assured,  rendering 
most  of  the  comments  addressing 


threats  to  the  species  as  moot,  outdated, 
or  otherwrise  irrelevant  to  this 
withdrawal  notice.  The  Service 
carefully  considered  all  comments 
submitted  relevant  to  this  decision  to 
withdraw  the  proposed  listing. 
Comments  submitted  are  available  for 
review  at  the  Carlsbad  Field  Office  (see 
ADDRESSES  section). 

Summary  of  Factors  Afifiecting  the 
Species 

The  Service  must  consider  five  factors 
described  in  section  4(a)(1)  of  the  Act 
when  determining  whether  to  list  a 
species.  These  factors,  and  their 
application  to  the  Service's  decision  to 
withdraw  the  proposal  to  Ust  Downingia 
concolor  E.  Greene  var.  brevior 
McVaugh  (Cuyamaca  Lake  downingia) 
and  Limnantbes  gracilis  Howell  ssp. 
parishii  (Jepson)  Beauchamp  (Parish's 
meadowfoam),  are  as  follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Impacts  that  result  in  the  loss, 
degradation,  and  fragmentation  of 
vemally  moist  wet  meadows  have 
contributed  to  the  decline  of 
Limnantbes  gracilis  ssp.  parishii  and 
Downingia  concolor  var.  brevior.  The 
habitat  for  both  plants  also  has  been 
threatened  by  alterations  of  hydrology, 
recreational  developments,  off-road 
vehicle  (ORV)  use,  trampling,  and  the 
introduction  of  exotic  plants. 

The  Conservation  Agreement 
addresses  factors  described  above  that 
result  in  threatened  destruction, 
modification,  and  reduction  of  habitat 
loss  (see  discussion  imder  previous 
section  titled  "Development  of  a 
Conservation  Agreement").  The  Service 
considers  the  required  actions  by  the 
Helix  Water  District,  Lake  Cuyamaca 
Recreation  and  Park  District,  State 
Parks,  and  the  Forest  Service  under  the 
Memorandum  of  Understanding  within 
the  Conservation  Agreement  to  be 
adequate  for  conservation  and  recovery 
of  the  two  plants.  Actions  required 
imder  the  Conservation  Agreement 
terminate  or  minimize  the  impacts  to 
habitat  from  inundation,  recreational 
activities,  off-road  vehicle  access,  and 
the  indirect  effects  of  these  activities  on 
Downingia  concolor  var.  brevior  and 
Limnantbes  gracilis  ssp.  parishii. 

Hydrological  Alteration 

Historically,  montane  wet  meadow 
and  vernal  pool  habitats  were  much 
more  abundant  in  the  Peninsular  Ranges 
of  San  Diego  County  (Winter  1991).  The 
wet  meadows  surrounding  Lake 
Cuyamaca  reservoir  support  the  most 
significant  populations  of  Limnantbes 
gracilis  ssp.  parishii  and  Downingia 


concolor  var.  brevior.  Nearly  the  entire 
Cuyamaca  Valley  was  originally  a 
montane  meadow-vemal  pool  complex, 
except  the  western  end,  which 
supported  a  small  marsh  (Bauder  1992, 
Ball  1994).  Dredging  during  dam 
construction  in  1886-1887  altered  the 
natural  topography  of  the  valley,  the 
western  marsh,  and  the  valley's  vernal 
pools.  Mima  mounds  were  likely 
excavated  since  "much  of  the  earth  used 
for  the  dam  was  taken  fi-om  the  meadow 
north  of  the  dam  and  from  the  valley 
floor"  (Allen  and  Curto  1987).  Later.  160 
ha  (400  ac)  of  the  valley  outside  the 
reservoir  was  leased  from  Helix  Water 
District  and  planted  in  grain. 

Further  loss  of  wet  meadow  habitat 
can  result  bom  excessive  water 
inimdation  at  Lake  Cuyamaca  reservoir 
and  within  Cuyamaca  Valley  above  the 
dike.  Studies  of  Limnantbes  gracilis  ssp. 
parishii  and  Downingia  concolor  var. 
brevior,  conducted  between  1988  and 
1992,  have  demonstrated  that  these 
species  cannot  tolerate  long  periods  of 
out-of-season  inundation  and  are 
aurently  absent  entirely  from  areas 
with  long  duration  impoundment  (E. 
Bauder,  in  lift..  October  1994).  The 
reservoir  provides  domestic  water,  flood 
control,  and  recreational  activities  such 
as  fishing  and  duck  hunting.  These  uses 
are  administered  through  agreements 
between  the  Helix  Water  District,  the 
City  of  San  Diego's  El  Capitan  Reservoir, 
and  Lake  Cuyamaca  Recreation  and  Park 
District  (Bauder  1992).  Approximately 
81  ha  (150  ac)  of  potential  meadow 
habitat  are  permanently  inundated.  The 
system  of  dikes  built  in  1967  allows  an    ' 
additional  273  ha  (675  ac)  to  be 
inundated  for  extended  periods  of  time 
diuing  periods  of  high  precipitation,  a 
condition  that  has  occiured  as  recently 
as  1993  (Hugh  Marx,  Lake  Cuyamaca 
Recreation  and  Park  District  Manager, 
pers.  comm.,  1993).  Limnantbes  gracilis 
ssp.  parishii  is  less  able  to  recover  from 
excessive  inimdation  than  Downingia 
concolor  var.  brevior,  as  shown  by  the 
lack  of  re-establishment  in  areas  of 
previous  inundation  (Bauder  1992). 

Under  terms  of  the  Conservation 
Agreement,  the  Helix  Water  District  will 
closely  monitor  the  status  of  inimdation 
in  the  eastern  basin  within  the 
Cuyamaca  Valley  above  the  dike.  This 
area  functions  as  habitat  to  the  largest 
populations  of  Downingia  concolor  var. 
brevior  and  Limnantbes  gracilis  ssp. 
parishii  and  is  inundated  to  varying 
degrees  dependent  on  rainfall  and 
pumping  activities  by  Helix  Water 
District.  While  under  normal  operating 
conditions.  Helix  Water  District 
generally  has  removed  most  of  the  water 
from  the  east  basin  by  May  15.  However, 
in  wet  years,  the  basin  can  remain 
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flooded  for  longer  periods.  Additionally 
out-of-season  flooding  of  the  east  basin 
has  occurred.  Extended  inundation 
retards  seed  germination  (Bauder  1992). 
Under  section  m.B.2.b  of  the  MOU, 
Helix  Water  District  has  committed  to 
remove  water  from  the  east  basin  by 
May  15  of  each  year.  On  April  1,  Helix 
Water  District  will  advise  CDFG  and  the 
Service  on  the  status  of  water  transfer 
firom  the  east  basin.  Operations  that 
result  in  flooding  of  the  east  basin  out- 
of-season  are  considered  activities  that 
occur  beyond  normal  operations.  Under 
section  IV.B  of  the  MOU.  CDFG  and  the 
Service  must  be  consuhed  prior  to  any 
non-routine  operation  that  may  result  in 
extended  or  out-of-season  inundation  of 
Downingia  and  Limnanthes  habitat. 

A  variety  of  indirect  impacts  are 
associated  with  the  diversion  of  water 
entering  the  Lake  Cuyamaca  reservoir 
basin.  Diversion  can  result  in  the 
alteration  of  small  drainages  by  down 
cutting  and  streambank  erosion,  which 
contributes  to  the  loss  of  potentially 
suitable  habitat  upstream  of  Lake 
Cuyamaca.  Fluctuating  lake  levels  also 
can  increase  channel  erosion  by 
changing  the  gradient  and  velocity  of 
surrounding  drainages.  Erosion  can 
further  be  intensified  by  a  decrease  in 
groundwater  levels  caused  by  numerous 
wells  in  the  area.  However,  significant 
erosion  resulting  from  fluctuating  lake 
levels  is  not  apparent  at  this  time  (Ball 
1994).  Roads  without  adequate  culverts 
also  divert  water  flow.  Road 
maintenance  and  berbicidal  weed 
abatement  often  precludes  the  re- 
establishment  of  seeds  in  areas  of 
suitable  habitat  (Bauder  1992).  In 
addition,  the  alteration  of  hydrology  in 
Cuyamaca  Valley  promotes  the  invasion 
of  aUen  species  (e.g..  Polygonum  sp. 
(knotweed)  and  Potentilla  norvegica 
(rough  cinquefoil),  or  favors 
replacement  by  more  disturbance 
tolerant  native  species  (e.g.,  Polygonum 
amphibium  (water  smartweed).  f uncus 
xiphoides  (iris-leaved  rush),  and 
Ranunculus  aquatilus  (buttercup))  (E. 
Bauder.  in  litt..  October  1994,  L. 
Henrickson.  in  litt.,  October  1994). 
These  indirect  effects  can  have 
significant,  long-term  impacts  on  the 
meadow  habitats  and  associated 
sensitive  plant  species. 

Erosion  damage  resulting  firom  water 
diversion  and  road  maintenance  must 
be  minimized  under  terms  of  the 
Conservation  Agreement.  According  to 
section  ni.B.2.c.(4),  the  Forest  Service, 
Helix  Water  District,  Lake  Cuyamaca 
Recreation  and  Park  District,  and  State 
Parks  must  cooperate  in  minimizing 
siltation  and  erosion  on  their  lands  to 
the  extent  practicable.  Any  such 
operations  must  be  coordinated  with 


CDFG  and  the  Service.  Any  activities 
that  take  place  beyond  normal 
operations  that  result  in  water  diversion 
related  erosion  would  first  require 
consultation  with  CDFG  and  the  Service 
per  section  IV.B  of  the  MOU.  Water 
diversion  will  continue  to  occur 
unmonitored  in  areas  that  are  not 
covered  by  the  Conservation  Agreement. 
Impacts  in  these  areas,  however,  will 
not  significantly  affect  the  overall  status 
of  these  plant  taxa  because  these  areas 
comprise  only  a  small  proportion  of  the 
total  populations. 

Applications  of  berbicidal  weed 
treatments  at  Lake  Cuyamaca  are  normal 
operations  of  the  Lake  Cuyamaca 
Recreation  and  Park  District  that  could 
affect  these  two  rare  plant  taxa. 
However,  as  stated  in  the  Conservation 
Agreement.  appUcation  of  herbicides  is 
being  restricted  to  Cuyamaca  Lake  in  the 
west  basin.  Any  application  of 
herbicides  in  the  east  basin  would  be 
considered  beyond  normal  operations 
and  thus  the  Lake  Cuyamaca  Park  and 
Recreation  district  would  consult  CDFG 
and  the  Service  prior  to  taking  such 
action  per  section  IV.B  of  the  MOU. 

Implementation  of  the  above  actions 
reduces  the  indirect  effects  of  habitat 
modification  that  can  result  in  alien 
plant  species  competition,  or 
replacement  by  more  tolerant  and 
versatile  native  species  that  may 
displace  rare  plant  species. 

Recreation 

Direct  loss  of  both  species'  habitat 
bom  recreational  activities  has  been 
substantial.  In  many  cases,  loss  of 
habitat  for  both  species  has  benefited 
firom  the  construction  of  recreational 
facihties.  Traffic  from  ORVs.  horses,  and 
hikers  in  the  Laguna  Mountains 
meadows  indirectly  impact  Limnanthes 
gracilis  ssp.  parishii  by  altering  the 
composition  of  the  plant  community 
over  time.  Such  damage  frequently 
occius  in  spring  when  the  soils  are 
saturated  and  subject  to  compaction 
(Winter  1991).  Loss  and  modification  of 
Limnanthes  gracilis  ssp.  parishii  habitat 
has  been  documented  as  a  result  of 
trampling,  erosion,  and  alteration  of 
hydrology  at  most  of  the  locations 
occupied  by  this  species  (Bauder  1992). 

Under  terms  of  me  Conservation 
Agreement,  traffic  fi*om  ORVs  and  other 
recreational  activities  must  be 
minimized  or  eliminated.  Helix  Water 
District  and  the  Lake  Cuyamaca 
Recreation  and  Park  District  are 
required  to  monitor  and  repair  fencing 
in  a  timely  manner  to  prevent  human 
trespassing  within  sensitive  species 
habitat  (MOU  section  in.B.2.b).  No 
recreational  activities  are  allowed 
within  designated  sensitive  areas.  The 


Forest  Service  and  the  Al-Bahi  Shrine 
Camp  (a  manager  of  a  private  inholding) 
will  jointly  maintain  fencing  to  exclude 
vehicle  traffic  from  sensitive  species 
habitat  (MOU  section  III.B.6.e).  Within 
the  National  Forest,  as  per  existing 
Habitat  Management  Guidelines  (Forest 
Service  1991).  hikers  and  riders  are 
restricted  to  existing  trails.  State  Parks 
is  examining  activities  at  Los  Caballos 
Horse  Camp  to  determine  how  impacts 
to  these  species  can  be  reduced  or 
eliminated  (MOU  section  III.B.2.e.(10)). 
While  some  recreational  impacts  and 
ORV  activity  will  persist  in  areas  not 
imder  jiuisdiction  of  the  Conservation 
Agreement,  these  areas  do  not  contain 
large  populations  and  these  impacts  will 
not  be  significant  to  the  overall  status  of 
the  two  species. 

Development 

Direct  loss  of  both  species'  habitat  has 
taken  place  as  result  of  recreational 
development,  trail  construction,  and 
reservoir  development.  However, 
significant  additional  development 
within  the  habitat  of  these  two  species 
is  not  anticipated.  Within  areas  covered 
by  the  Conservation  Agreement.  Helix 
Water  District  and  the  Cuyamaca  Lake 
Recreation  and  Park  District  have  agreed 
that  no  activities  detrimental  to  these 
species  will  ocau  within  designated 
sensitive  areas.  Future  development  is 
not  identified  as  "normal  operations" 
on  Helix  Water  District,  State  Park,  or 
Forest  Service  lands.  Development 
activities  would  be  beyond  normal 
operations  and  these  agencies  would 
consult  with  CDFG  and  the  Service 
prior  to  taking  actions  that  would  harm 
these  species.  While  these  conditions 
would  not  apply  on  private  lands 
managed  by  owners  that  are  not 
signatories  to  the  Conservation 
Agreement,  the  majority  of  the 
Limnanthes  g^cilis  ssp.  parishii 
populations  are  on  inholdings  within 
the  National  Forest  and  are  not  likely  to 
be  subject  to  significant  development. 
Development  could  take  place  on 
private  lands  outside  Helix  Water 
District  lands  that  support  Downingia 
concolor  var.  brevior.  "rhese  lands  are 
adjacent  to  a  major  highway  and  are  not 
National  Forest  inholdings.  However, 
these  populations  represent  less  than  20 
percent  of  the  total  known  populations 
of  this  species.  Development  in  these 
areas  may  also  be  restricted  under 
regulations  pertaining  to  water  quality 
within  the  Cuyamaca  Valley  watershed. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  Overutilization  is  not  known 
to  be  a  threat  to  the  two  plant  taxa  under 
consideration  in  this  withdrawal. 
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C.  Disease  or predation.  Disease  is  not 
known  to  be  a  factor  affecting  the  taxa 
considered  in  this  rule.  Grazing  by  cattle 
was  identified  as  a  threat  in  the 
proposed  rule.  Consumption  of 
individual  plants  by  grazing  animals  has 
been  known  to  impact  the  reproduction 
of  these  annual  plants  and  has  had  other 
effects,  such  as  tramphng,  erosion  (see 
Factor  A)  and  the  introduction  of  non- 
native  species  (see  Factor  E).  The  extent 
of  grazing  impacts  has  been  declining 
over  time.  Grazing  was  discontinued  on 
Helix  Water  District-owned  lands  at 
Lake  Cuyamaca  in  1988  when  water 
quality  issues  were  raised  and 
Downingia  concolor  var.  brevior  was 
believed  to  be  extinct  as  a  result  of 
grazing  (David  Hogan,  San  Diego 
Biodiversity  Project,  in  litt.,  1990;  Larry 
Hendrickson.  Friends  of  Cuyamaca 
Valley,  in  litt.,  1994).  The  plant  re- 
established itself  in  the  following  season 
(Bauder  1992).  Livestock  grazing  was 
terminated  in  Rancho  Cuyamaca  State 
Park  in  1956,  with  the  exception  of  a  16 
ha  (40  ac)  inholding  that  was  grazed 
until  1980  when  it  was  acquired  by  the 
State  Park.  Follovnng  the  adaption  of  a 
1991  Habitat  Management  Guide  for 
montane  meadows  and  riparian  areas, 
the  Forest  Service  implemented  a  late 
season  grazing  regime  (after 
meadowfoam  plants  have  set  seed); 
during  the  4  subsequent  years  of 
monitoring  no  significant  efi'ects  of 
grazing  on  Limnanthes.  gracilis  ssp. 
parishii  have  been  detected  (Forest 
Service,  in  litt.,  September  1994).  The 
Conservation  Agreement  specifically 
addresses  grazing  impacts  and  assures 
that  grazing  practices  will  not  take  place 
on  Helix  Water  District  lands  or 
CaUfomia  Parks  and  Recreation  Lands. 
On  Forest  Service  lands,  the 
management  plan  limits  the  number  of 
animals  grazing  and  controls  the  timing 
and  diu^tion  of  grazing  so  as  to 
minimize  impacts  on  Limnanthes 
gracilis  ssp.  parishii.  The  management 
plan  also  requires  monitoring  of  the 
population  status  of  the  plant. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  Service 
evaluated  existing  Federal,  State,  and 
local  regulatory  mechanisms  prior  to 
preparing  the  proposed  rule  for  listing 
the  two  plant  taxa.  The  Service  found 
evidence  of  inadequacy  of  the  existing 
regulatory  mechanisms  at  that  time. 
These  regulatory  mechanisms  included: 
(1)  Listing  under  the  CaUfomia 
Endangered  Species  Act  (CESA);  (2)  the 
CaUfomia  Environmental  QuaUty  Act 
(CEQA)  and  National  Environmental 
PoUcy  Act  (NEPA);  (3)  conservation 
provisions  under  the  section  404  of  the 
Federal  Clean  Water  Act  and  Section 


1603  of  the  CaUfomia  Fish  and  Game 
Code,  (4)  occurrence  with  other  species 
protected  by  the  Act;  (5)  land 
acquisition  and  management  by  Federal, 
State,  or  local  agencies,  or  by  private 
groups  emd  organizations,  and  (6)  local 
laws  and  regulations.  The  Service 
beUeves  that  actions  prescribed  and 
implemented  in  the  Conservation 
Agreement  are  sufficient  to  assure  that 
adequate  regulatory  mechanisms  protect 
these  two  plant  taxa. 

The  CaUfomia  Fish  and  Game 
Commission  has  Usted  Downingia 
concolor  var.  brevior  and  Limnanthes 
gracilis  var.  parishii  as  endangered 
under  the  Native  Plant  Protection  Act 
(NPPA)  (Div.  2,  chapter  10,  section  1900 
et  seq.  of  the  CDFG  Code)  and  the  CESA. 
Projects  that  have  impacted  these 
species  have  occurred,  however, 
without  coordination  with  the  State,  or 
without  the  State's  knowledge.  While 
some  decUne  is  anticipated  to  continue, 
the  majority  of  populations  of  both 
species  receive  the  benefits  of  the 
Conservation  Agreement,  which  already 
has  resulted  in  increased  coordination 
with  the  State  and  recognition  by  land 
managers. 

The  CEQA  (PubUc  Resources  Code, 
section  21000  et  seq.)  requires  full 
disclosure  of  the  potential 
environmental  impacts  of  proposed 
projects.  The  public  agency  with  the 
primary  authority  or  jurisdiction  over 
the  project  is  designated  as  the  lead 
agency  and  is  responsible  for 
conducting  a  review  of  the  project  and 
for  consulting  with  the  other  agencies 
concemed  with  the  resources  a^ected 
by  the  project.  Section  15065  of  the 
CEQA  Guidelines  requires  a  finding  of 
significance  if  a  project  has  the  potential 
to  "reduce  the  number  or  restrict  the 
range  of  a  rare  or  endangered  plant  or 
animal."  However,  even  if  significant 
efiects  are  identified,  the  lead  agency 
has  the  option  to  require  mitigation 
through  changes  to  the  project  or  to 
decide  that  "overriding  social  and 
economic  considerations"  make 
mitigation  not  feasible  (CaUfomia  PubUc 
Resources  Code,  GuideUnes,  section 
15093).  In  the  latter  case,  projects  may 
be  approved  that  cause  significant 
environmental  damage,  such  as 
destruction  of  an  endangered  plant 
species.  Protection  of  Usted  plant 
species  under  CEQA  is  therefore 
dependent  upon  the  discretion  of  the 
lead  agency. 

Cuyamaca  Recreation  and  Park 
District  is  the  lead  agency  that  is 
empowered  to  uphold  and  enforce 
CEQA  regulations  at  Cuyamaca  Lake. 
State  Parks  is  the  lead  agency  that  is 
empowered  to  uphold  and  enforce 
CEQA  regulations  at  Rancho  Cuyamaca 


State  Park.  While  these  agencies  have 
not  consistently  complied  with  CEQA 
requirements  for  projects  that  have 
afiiected  Downingia  and  Limnanthes, 
imder  terms  of  the  Conservation 
Agreement  these  agencies  have  agreed 
to  use  the  State  clearinghouse  for  full 
agency  circulation  and  pubUc  review  of 
all  new  projects  requiring  CEQA 
compliance  that  affect  the  sensitive 
habitats  surrounding  Lake  Cuyamaca 
(MOU  section  in.B.2.c.(7)).  Although 
protection  of  the  species  remains  at  the 
discretion  of  the  lead  agency,  this 
agency  is  a  signatory  to  the 
Conservation  Agreement  and  is  thereby 
obUgated  to  protect  the  species.  In 
addition,  the  use  of  the  State 
clearinghouse  will  facilitate  agency  and 
public  review,  and  comment  on  any 
proposed  actions  which  might  impact 
the  species. 

While  CEQA  pertains  to  projects  on 
non-Federal  land,  the  National 
Environmental  PoUcy  Act  (NEPA)  (42 
U.S.C.  4321  to  4347)  requires  disclosure 
of  the  environmental  effects  of  projects 
within  Federal  jurisdiction.  Species  that 
are  listed  by  the  State,  but  not  proposed 
or  listed  as  threatened  or  endangered  by 
the  Federal  government,  are  not 
protected  when  a  proposed  Federal 
action  meets  the  criterion  for  a 
"categorical  exclusion."  NEPA  requires 
that  each  of  the  project  alternatives 
recommend  ways  to  "protect,  restore 
and  enhance  the  environment"  and 
"avoid  and  minimize  any  possible 
adverse  effects"  when  implementation 
poses  significant  adverse  impacts. 
However,  it  does  not  require  that  the 
lead  agency  select  an  alternative  with 
the  least  significant  impacts  to  the 
environment  (40  CFR  1500  et  seq.). 
Federal  actions  that  may  affect  Federal 
threatened  or  endangered  species 
require  consultation  with  the  Fish  and 
WildUfe  Service  imder  section  7  of  the 
Endangered  Species  Act  and  must  avoid 
jeopardizing  the  continued  existence  of 
a  listed  plant  species. 

The  Cuyamaca  Recreation  and  Park 
District  also  is  subject  to  NEPA  for 
recreational  improvements  that  are 
funded  through  the  Federal  Land  and 
Water  Grant,  a  program  that  is 
administered  by  the  National  Park 
Service  through  the  CaUfomia 
Department  of  Parks  and  Recreation. 
Such  projects  would  require  NEPA 
review. 

Land-use  planning  decisions  at  the 
local  level  are  made  on  the  basis  of 
environmental  review  documents 
prepared  in  accordance  with  CEQA  or 
NEPA  that  often  do  not  adequately 
address  "cumulative"  impacts  to  non- 
listed  species  and  their  habitat.  State 
Usted  species  receive  no  special 
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consideration  under  NEPA.  However, 
under  the  terms  of  the  Conservation 
Agreement,  both  plant  taxa  receive 
special  consideration  that  offers 
additional  protective  benefits  that  are 
not  normally  applied  to  non-Usted 
species.  For  example,  as  specified  in 
section  IV  of  the  MOU,  for  actions  on 
lands  managed  by  the  signatory  agencies 
that  are  beyond  the  normal  operations 
as  defined  under  section  I  of  the  MOU, 
agencies  must  consult  with  CDFG  and 
the  Service.  This  provides  the 
opportunity  for  CDFG  and  the  Service  to 
recommend  modifications  or  alternative 
actions  to  avoid  or  minimize  potential 
impacts  to  the  species  for  actions 
beyond  normal  operations.  It  also 
provides  an  early  warning  for  any 
inadequacies  in  the  MOU  which  need  to 
be  addressed  in  future  conservation 
agreements. 

The  Service  has  considered  the 
adequacy  of  NEPA  and  CEQA  in  regards 
to  protecting  these  species.  While 
inadequacies  will  continue  to  exist,  the 
Service  has  determined  that  the 
implementation  of  the  Conservation 
Agreement  significantly  reduces  the  risk 
of  extinction  for  both  plant  species. 
While  the  Conservation  Agreement  does 
not  apply  to  all  populations,  those 
populations  that  are  not  covered 
represent  less  than  30  percent  of  either 
species  and  many  of  these  populations 
are  on  private  inholdings  within  the 
National  Forest  where  major  projects  are 
not  likely  to  occur. 

Section  1603  of  the  CaUfomia  Fish 
and  Came  Code  authorizes  the  CDFG  to 
regulate  streambed  alteration.  The  CDFG 
must  be  notified  and  approve  any  work 
that  diverts,  alters,  or  obstructs  the 
natiu^  flow  or  changes  the  bed, 
chaimel,  or  banks  of  any  river,  stream, 
or  lake.  The  CDFG  does  not  consider  the 
creation  of  wetlands  for  duck  habitat  to 
be  regulated  under  section  1603.  Thus  a 
streambed  alteration  permit  was  not 
required  for  flooding  the  streambed 
above  Cuyamaca  Lake  reservoir  for  that 
purpose.  Because  the  dam  has  been 
used  continuously  since  its  construction 
in  1886,  and  the  dike  has  been  in  place 
since  1967,  justification  for  their  use  has 
been  grand  fathered  into  law. 

Similar  activities  are  regulated  by  the 
Army  Corps  of  Engineers  under  section 
404  of  the  Clean  Water  Act.  Under 
section  404  there  are  no  specific 
provisions  that  adequately  address 
species  that  are  not  listed  under  the  Act. 
While  neither  Downingia  concolor  var. 
brevioT  or  Limnanthes  gracilis  ssp. 
parishii  are  listed  under  the  Act,  the 
protections  under  the  Conservation 
Agreement  adequately  offset  these 
inadequacies.  Section  ni.B.2.c.(8)  of  the 
MOU  requires  signatories  to  comply 


with  the  full  extent  of  both  the  Clean 
Water  Act  and  the  Act.  Inundation 
status  is  being  monitored  and  signatory 
agencies  must  consult  with  CDFG  and 
the  Service  on  actions  that  are  beyond 
normal  operations  which  could  alter 
drainages.  Signatory  agencies  must  also 
coordinate  with  the  Service  and  CDFG 
on  the  use  of  herbicide  application  in 
sensitive  wetlands,  which  is  not 
regulated  under  section  404.  Helix 
Water  District  and  Lake  Cuyamaca 
Recreation  and  Park  District  have  also 
agreed  to  avoid  all  activities  within 
sensitive  areas  that  could  alter 
hydrology. 

Additional  alterations  requiring  a 
1603  permit  or  a  404  permit  could  occur 
on  many  drainages  that  support, 
Limnanthes  gracilis  ssp.  parishii  and 
Downingia  concolor  var.  brevior.  Most 
of  these  are  under  management  of  the 
signatories  of  the  Conservation 
Agreement.  However  the  Service  has 
determined  that  any  impacts  firom  such 
additional  alterations  would  occur  to 
only  a  small  proportion  of  the 
populations  of  the  species  and  therefore 
would  not  significantly  put  at  risk  the 
survival  of  either  species. 

No  federally  listed  species  inhabit 
vemally  wet  meadows  in  the  Peninsular 
Ranges  of  southern  California.  Therefore 
these  two  species  receive  no  Federal 
regulatory  protection  from  sympatry 
with  listed  species.  Limnanthes  gracilis 
ssp.  parishii  is  recognized  as  a 
"sensitive  species"  (Winter  1991).  The 
Cleveland  National  Forest  has  policies 
to  protect  sensitive  plant  taxa  under  its 
jurisdiction.  The  policies  include 
attempting  to  establish  such  species  in 
imoccupied  but  suitable  or  historic 
habitat,  encouraging  land  ownership 
adjustments  to  acquire  and  protect 
sensitive  plant  habitat,  conserving 
meadow  water  tables,  and  protecting 
meadow  habitats  (Winter  1991).  Alone, 
these  policies  have  not  been  entirely 
effective  but,  combined  with  the 
benefits  afforded  by  the  Conservation 
Agreement,  the  Service  considers  the 
policies  adequate  for  species  protection 
on  Forest  Service  lands.  Actions  taken 
by  the  Forest  Service  include  placing 
interpretive  signs  and  fences  at  the  Al 
Shrine  Camp,  Prado  Campgrounds,  and 
Morris  Ranch  Meadow  to  reduce 
trampling  impacts.  In  addition,  an 
alternative  location  for  a  proposed 
campground  at  Filaree  Flat  is  being 
considered  to  avoid  impacts  to 
Limnanthes  gracilis  ssp.  parishii.  A  late 
season  grazing  regime  has  been  enacted 
at  several  of  these  Meadows  (Winter 
1991;  D.  Volgrano,  Forest  Service,  pers. 
conun.,  1993).  The  Service 
acknowledges  that  fencing  sensitive 
habitat  areas  minimizes  impacts  but 


does  not  prevent  entry  by  hikers  or 
mountain  bikers.  In  some  cases,  plants 
that  remain  unprotected  within 
campgrounds  are  severely  trampled  by 
campers.  However,  these  impacts  are 
restricted  to  a  small  number  of  plants 
and,  when  considered  v^th  protections 
for  other  populations,  will  not  place  the 
plant  at  risk  of  extinction. 

State  Parks  has  eliminated  grazing 
from  meadows  containing  Limnanthes 
gracilis  ssp.  parishii  at  Rancho 
Cuyamaca  State  Park.  Other  impacts  to 
the  species  and  their  habitat  continue  to 
occur  in  this  area,  including  trampling 
by  horses,  unauthorized  trails,  vehicle 
parking,  ORV  use,  diversion  of  water 
flow,  erosion,  channelization,  and  water 
impoundment.  Such  impacts  have  been 
addressed  in  the  Conservation 
Agreement  which  is  currently  being 
implemented.  The  Service  concludes 
that,  as  a  result  of  the  implementation 
of  this  agreement,  the  risks  to  both  plant 
species  have  diminished  to  the  point 
that  these  impacts  no  longer  contribute 
significantly  to  the  decline  of  these 
species.  For  example,  under  section 
in.B.2.c.(4)  of  the  MOU,  State  Parks 
must  cooperate  with  CDFG  and  the 
Service  in  minimizing  siltation  and 
erosion  on  their  land  to  the  extent 
practicable.  Under  section  III.B.2.c.(10) 
of  the  MOU,  State  Parks  must  review 
activities  at  Los  Caballos  Horse  Camp  to 
determine  how  impacts  to  these  plants 
can  be  reduced  or  eliminated. 

The  Santa  Rosa  Plateau  Preserve  is 
managed  by  The  Natiire  Conservancy  for 
long-term  protection  of  sensitive 
species.  A  single,  small  population  of 
Limnanthes  gracilis  ssp.  parishii  is 
located  within  the  preserve. 

While  the  existing  regulatory 
mechanisms  alone  may  not  be  entirely 
adequate  for  protection  of  these  species, 
the  Service  has  determined  that  the 
combination  of  these  regulations  and 
the  actions  being  implemented  in  the 
Conservation  Agreement  signed  in  1996 
is  adequate  to  eliminate  the  risk  of 
extinction  for  these  species. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
genetic  variability  of  populations  of 
Downingia  concolor  var.  brevior  may  be 
depressed  by  virtue  of  its  restricted 
distribution.  The  likelihood  of  finding  a 
normal  distribution  of  genetic 
variability  is  reduced  in  small 
populations  (Jensen  1987).  Reduced 
genetic  variability  may  lower  the  ability 
of  these  populations  to  survive.  The 
potential  for  local  extirpation  due  to 
genetic  complications  in  small 
population  size  can  be  increased  by 
environmental  conditions  such  as 
drought  and  flooding  (Gilpin  and 
Soule"  1986).  In  the  case  of  Downingia 
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concolorwar.  brevior,  the  species  is 
restricted  to  a  single  valley.  However, 
there  is  no  evidence  that  genetic 
problems  exist  in  the  species. 

Due  to  their  accessibility,  populations 
of  these  two  taxa  are  particularly 
vulnerable  to  trampling.  As  discussed 
under  factor  A  above,  trampling  from 
cattle  occurs  in  meadows  occupied  by 
Limnanthes  gracilis  ssp.  parishii  and 
Downingia  concolorvar.  brevior  in  the 
National  Forest  and  private  land 
holdings.  As  discussed  under  factor  D  in 
the  proposed  rule  (59  FR  39882-39884), 
several  measures  were  initiated  during 
the  past  decade  to  protect  the  vemally 
wet  meadow  ecosystem  and  associated 
sensitive  plant  species  at  Cuyamaca 
State  Park  and  the  Cleveland  National 
Forest.  The  Conservation  Agreement 
reenforces  these  measures  and  the 
Service  believes  that  the  threat  from 
trampling  by  hikers  and  horses  has  been 
significantly  reduced.  Trampling  is 
speciHcally  addressed  under  section 
in.B.  of  the  MOU,  as  described  under 
Sensitive  Habitat  Areas  (Appendix  A), 
which  excludes  activities  that  might 
result  in  trampling  from  specified  areas; 
section  in.B.2.b.  of  the  MOU  obligates 
Helix  Water  District  through  monitoring 
and  fence  repair  to  prevent  human 
trespassing  and  grazing  on  its  lands;  and 
section  III.B.2.C.  of  the  MOU,  which 
excludes  cattle  from  sensitive  habitat  in 
the  growing  season,  establishes  cattle 
exciosures,  fencing  in  the  vicinity  of 
camp  sites,  and  requires  monitoring  of 
sensitive  areas. 

Introduced  species  of  grasses  and 
forbs  have  invaded  many  of  Califomian 
plant  communities.  Such  weedy  species 
can  displace  the  native  flora  by  out- 
competing  them  for  nutrients,  water, 
light,  and  space.  Weedy  plant  invasions 
are  facilitated  by  disturbances  such  as 
grazing,  urban  and  residential 
developments,  and  various  recreational 
activities.  Introduced  weeds  have 
become  established  in  many  portions  of 
the  Laguna  Mountains  and  thereby 
reduce  the  amount  of  suitable  habitat  for 
native  plant  species  (Sproul  1979).  For 
example,  the  invasion  of  exotic  species 
including  Polygonum  sp.  (knotweed), 
Lolium  perenne  (ryegrass),  and  Poo 
pratensis  (Kentucky  bluegrass),  and 
Potentilla  norvegica  (rough  cinquefoil) 
has  altered  the  composition  of  habitats 
supporting  the  two  plant  taxa  (Sproul 
1979;  E.  Bauder,  in  lift..  October  1994, 
L.  Henrickson,  in  lift..  October  1994). 


Although  actions  required  by  the 
Conservation  Agreement  that  reduce 
impacts  from  grazing,  trampling,  and 
minimizes  alteration  will  not  eliminate 
all  threats  from  aggressive  plant  species 
competition,  it  will  make  conditions 
less  favorable  to  these  aggressive 
species. 

Grazing  by  livestock  typically  changes 
the  composition  of  native  plant 
communities  by  reducing  or  eliminating 
species  that  cannot  withstand  trampling 
and  predatien  (see  Factors  A  and  C), 
and  enabling  more  resistant  (usually 
exotic)  species  to  increase  in 
abundance.  Seed  from  non-sterile  hay 
and  animal  feces  increases  the 
likelihood  of  invasion  of  exotic  species 
and  prevents  re-establishment  of  native 
plants.  Exotic  species  may  flourish  with 
grazing  and  may  reduce  or  eliminate 
native  plant  species  through 
competition  for  resources.  Grazing  is 
considered  to  be  a  threat  to  all 
populations  of  Limnanthes  gracilis  ssp. 
parishii  within  the  Cleveland  National 
Forest,  primarily  as  a  result  of  trampling 
and  the  invasion  of  non-native  species 
into  sensitive  plant  habitats  (Winter 
1991). 

In  response  to  these  threats,  however, 
the  Conservation  Agreement  (see 
"Development  of  a  Conservation 
Agreement")  mandates  that  grazing  be 
strictly  excluded  from  Helix  Water 
District  and  State  Parks  land.  In 
addition,  grazing  is  managed  and 
monitored  on  Forest  Service  lands  to 
minimize  impacts  to  the  two  plant  taxa. 
The  Service  believes  that  these 
conditions  of  the  Conservation 
Agreement  have  significantly  reduced 
the  threats  from  grazing  and  will  permit 
the  development  of  management 
techniques  deemed  necessary  for  the 
conservation  of  the  species. 

Finding  and  Withdrawal 

Downingia  concolor  var.  brevior  and 
Limnanthes  gracilis  ssp.  parishii  are 
restricted  to  the  Peninsular  Ranges  of 
southwestern  California  from  the  Santa 
Ana  Mountains  of  extreme  southwestern 
Riverside  County,  south  to  the  Laguna 
Mountains  of  southern  San  Diego 
County,  California.  They  occur  in  grassy 
meadows  or  drainages  that  are  vemally 
wet  (wet  during  the  rainy  season)  with 
saturated  soil  conditions  and  shallow 
pools  for  several  weeks  at  a  time. 
Downingia  concolor  var.  brevior  is 
restricted  to  the  Cuyamaca  Valley  in  the 


Cuyamaca  Mountains  of  central  San 
Diego  County,  California.  This  locality 
also  supports  the  largest  concentration 
of  Umnanthes  gracilis  ssp.  parishii, 
which  is  more  widely  distributed. 

The  proposed  rule  identified 
alteration  of  wetland  hydrology,  cattle 
grazing,  recreational  activities, 
recreational  development,  inadequate 
regulatory  mechanisms,  and  off-road 
vehicle  activities  as  the  primary  threats 
to  these  two  plant  taxa.  A  Conservation 
Agreement  initiated  by  Helix  Water 
District  in  1994  and  finalized  in  August 
1996,  which  includes  the  Helix  Water 
District,  Lake  Cuyamaca  Recreation  and 
Park  District,  State  Parks,  the  Forest 
Service,  CDFG,  and  the  Service  as 
signatories,  addresses  these  primary 
threats  and  significantly  reduces  the 
likelihood  of  extinction  or 
endangerment  for  both  species  such  that 
the  species  are  not  endangered  or 
threatened,  as  those  terms  are  defined  in 
the  Act. 

After  a  thorough  review  and 
consideration  of  all  information 
available,  including  the  development 
and  implementation  of  the  Conservation 
Agreement,  the  Service  has  determined 
that  listing  of  Downingia  concolor  var. 
brevior  as  endangered,  and  Limnanthes 
gracilis  ssp.  parishii  as  threatened  is  no 
longer  warranted.  The  Service  has 
carefully  assessed  the  best  scientific  and 
commercial  information  available  in  the 
development  of  this  withdrawal  notice. 
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Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this 
withdrawal  notice  is  Fred  Roberts. 
Carlsbad  Field  Office  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  section 
4(b)(6)(B)(ii)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Dated:  January  30. 1997. 
John  G.  Rogers. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
[FR  Doc.  97-2876  Filed  2-3-97;  8:45  ami 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

January  31, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
■  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Food  and  Consumer  Service 

Title:  Food  Security  Supplement  to 
the  Current  Population  Survey — III. 

OMB  Control  Number:  0584-New. 

Summary:  This  supplement  will 
collect  data  on  household  food 
expenditures,  food  assistance  and  food 
adequacy  that  will  allow  the  Food  and 
Consimier  Service  to  measure  and 
analyze  the  extent  of  food  insecurity 
and  hunger  in  the  United  States. 

Need  and  Use  of  the  Information:  The 
purpose  of  the  Food-Security 
Supplement  is  to  routinely  obtain 
reliable  data  from  a  large  representative 
national  sample  in  order  to  tract  the 
prevalence  of  food  insecurity  and 
hunger  among  U.S.  households.  The 
data  will  be  used  to  address  multiple 
programmatic  and  policy  development 
needs. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  50,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  8,330. 

•  National  Agricultural  Statistics 
Service 

Title:  Equine  Survey. 

OKfB  Control  Number:  0535-New. 

Summary:  Information  will  be 
collected  concerning  equine  inventory, 
revenue  and  expenses. 

Need  and  Use  of  the  Information:  The 
information  will  provide  USDA  with 
cash  receipts  data,  census 
administrative  data  and  equine 
demographics  to  be  used  in  case  of 
infectious  diseases. 

Description  of  Respondents:  Farm; 
business  or  other  for-profit. 

Number  of  Respondents:  54,000. 

Frequency  of  Responses:  Reporting: 
One  time  only. 

Total  Burden  Hours:  40,500. 

•  Food  and  Consumer  Service 

Title:  Status  of  Claims  Against 
Households. 

OMB  Control  Number:  0584-0069. 

Summary:  Food  Stamp  Program 
regulations  require  that  State  agencies 
submit  quarterly  Form  FCS-209,  Status 
of  Claims  Against  Households,  reports. 
The  required  information  provided  on 
this  report  must  be  obtained  from  an 
accountable  system  of  established 
claims,  repayment  demand  letters. 


satisfied  and  compromised  claim 
amounts,  and  outstanding  claims. 

Need  and  Use  of  the  Information:  The 
report  provides  the  Food  and  Consumer 
Service  with  an  accountability  of  the 
number  of  claims  established,  payment 
amounts  and  balances. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  reporting:  Quarterly. 

Total  Burden  Hours:  742. 

•  Farm  Service  Agency 

Title:  Conservation  and 
Environmental  Programs,  7  CFR  Part 
701. 

OMB  Control  Number:  0560-0082. 

Summary:  Farm  Service  Agency  in 
cooperation  NRCS,  Forest  Service  and 
other  agencies  and  organizations, 
provides  eligible  producers  and 
landowners,  cost  share  incentives  and 
technical  assistance  through  several 
interrelated  conservation  and 
environmental  programs  to  conserve 
soil,  maintain  the  fertility  of  the  land 
and  develop  the  forest. 

Need  and  Use  of  the  Information: 
This  data  is  necessary  to  allow 
agriculture  producers  to  participate  in 
the  conservation  programs  and  to 
receive  compensation  for  performing 
conservation  and  environmental 
practices  for  which  they  had  been 
previously  approved. 

Description  of  Respondents:  Farms; 
State,  Local  or  Tribal  Government. 

Number  of  Respondents:  275,000, 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

ro/a7  Burden  Hours:  84,583. 

Emergency  processing  of  this 
submission  has  been  requested  by 
January  31, 1997. 
Larry  Robersoo, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  97-2894  Filed  2-5-97;  8:45  am) 
BIUJNQ  CODE  3410-01-M 


Office  of  the  Secretary 

Privacy  Act  of  1974;  Revision  of 
System  of  Records 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  revision  of  Privacy  Act 
system  of  records. 

SUIMARY:  Notice  is  hereby  givpn  that 
the  United  States  Department  of 


UMI 
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Agriculture  (USDA)  Privacy  Act 
Systems  of  Records  maintained  by  the 
Farm  Service  Agency  (FSA)  are  being 
changed  as  follows:  Twenty-eight 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  systems  of 
records  previously  published  are  being 
redesignated  as  Farm  Service  Agency 
(FSA)  systems;  three  systems  formerly 
maintained  by  the  foriner  Fanners  Home 
Administration  (FmHA)  are  being 
redesignated  as  FSA  systems;  twelve 
systems  are  being  redesignated 
niunerically,  updated,  and  stylistically 
changed;  four  systems  are  being  deleted; 
twelve  systems  of  records  are  being 
consolidated  into  one  system;  one 
system  of  records  is  being  renamed;  and 
new  routine  uses  are  being  added  to 
four  systems.  Redesignation  of  the 
former  ASCS  and  FmHA  systems  is 
required  as  the  result  of  the  Federal 
Crop  Insurance  Reform  and  the 
Department  of  Agriculture 
Reorganization  of  1994. 
EFFECTIVE  DATE:  This  action  is  effective, 
without  further  notice,  April  7, 1997, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Comments  must  be  received 
by  the  contact  person  listed  below  on  or 
before  March  10, 1997,  to  be  assured  of 
consideration. 

ADDRESSES:  Interested  persons  may 
submit  written  comments  to  Marlyn  E. 
Aycock,  Acting  Director,  Public  Affairs 
Staff,  Farm  Service  Agency,  U.S. 
Department  of  Agriculture,  Public 
Affairs.  STOP  0506,  PO  Box  2415, 
Washington.  DC  20013-2415;  telephone 
202-720-5237.  The  public  may  inspect 
comments  received  on  this  proposed 
notice  by  contacting  Mr.  Aycock  at  the 
address  previously  listed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlyn  E.  Aycock,  Acting  Director, 
Public  Affairs  Staff,  Farm  Service 
Agency,  U.S.  Department  of  Agriculture, 
Public  Affairs  Staff,  STOP  0506,  PO  Box 
2415,  Washington,  DC  20013-2415; 
telephone  202-720-5237. 
SUPPLEMENTARY  INFOAMATION:  This 
notice  concerns  the  Privacy  Act  systems 
of  records  maintained  by  FSA.  FSA  is 
responsible  for  the  administration  of 
programs  that  affect  agricultural 
producers  and  public  warehousemen  of 
agricultural  commodities  in  the  United 
States.  In  addition  to  its  own  programs, 
FSA  representatives  and  personnel  also 
administer  certain  programs  on  behalf  of 
the  Commodity  Credit  Corporation 
(CCC)  which  affect  U.S.  agricultural 
producers  and  public  warehousemen. 
Most  FSA  and  CCC  programs 
administered  through  FSA  are 
administered  through  a  three-level 
system  of  authorities  (county 


committees.  State  committees,  and  the 
National  Office).  In  addition  to  these 
authorities,  FSA  also  has  computer  and 
technical  support  facilities  in  Kansas 
City,  Missouri,  St.  Louis,  Missouri  and 
Salt  Lake  City,  Utah.  At  all  of  the  above 
mentioned  locations,  FSA  collects, 
retains,  manipulates,  and  distributes 
information  from  Privacy  Act  systems  of 
records.  With  the  additional  workload 
of  Farm  Credit  Programs  absorbed  from 
the  former  FmHA,  the  FSA  assumes  and 
redesignates  three  USDA  systems  of 
records  formerly  maintained  by  FmHA. 

Pursuant  to  the  Privacy  Act,  5  U.S.C 
552a,  USDA  hereby  takes  the  following 
action: 

I.  The  twenty-eight  ASCS  systems  of 
records  previously  published  are  being 
redesignated  as  FSA  systems. 

n.  The  following  four  systems  of 
records  maintained  by  FSA  are  hereby 
deleted  because  the  records  contained 
in  the  systems  are  no  longer  maintained 
by  USDA. 

(1)  USDA/FSA-1  "Advisory 
Committee  Files." 

(2)  USDA/FSA-4  "Commodity 
Brokers." 

(3)  USDA/FSA-16  "Farmers'  Name 
and  Address  Master  File  (Manual)." 

(4)  USDA/FSA-21  "Producer 
Appeals." 

in.  The  system  of  records 
"Biographical  Background"  currently 
numbered  2  is  being  reniunbered  as  1; 
the  system  of  records  "CCC  Producer 
Loan  Records"  cuirently  nimibered  3  is 
being  consolidated  with  other  system^ 
and  renumbered  as  system  number  2, 
"Farm  Records  File;"  the  system  of 
records  "Consultants  File"  currently 
numbered  5  is  being  renumbered  as 
system  number  3;  the  system  of  records 
"Cotton  Loan  Clerks"  currently 
numbered  6  is  being  numbered  as 
system  number  4;  the  system  of  records 
"County  Office  Employees 
Administrative  Expense  File"  currently 
numbered  7  is  being  renumbered  as 
system  number  5;  the  system  of  records 
"County  Personnel  Records"  currently 
numbered  8  is  being  renumbered  as 
system  number  6;  the  system  of  records 
"Emergency  Livestock  Feed  Program" 
currently  numbered  9  is  being 
consolidated  with  other  systems  and 
redesignated  as  system  number  2,  "Farm 
Records  File";  the  system  of  records 
"Employee  Resources  Master  File" 
currently  numbered  10  is  being 
renumbered  as  system  number  7;  the 
system  of  records  "EEO  Advisory 
Committee  and  Counselors"  currently 
numbered  11  is  being  renumbered  as 
system  number  8;  the  system  of  records 
"Complaints  and  Discrimination 
Investigation"  currently  numbered  12  is 
being  renamed  "Complaints  and 


Discrimination  Investigation  Handled 
by  EEO"  and  is  being  renumbered  as 
system  number  9;  the  system  of  records 
"Farm  Records  File  (Automated)" 
ciurently  numbered  13  is  being 
consolidated  with  other  systems  and 
redesignated  as  system  number  2,  "Farm 
Records  File";  the  system  of  records 
"Farm  Records  File  (Manual)"  currently 
numbered  14  is  being  consolidated  with 
other  systems  and  redesignated  as 
system  number  2,  "Farm  Records  File"; 
the  system  of  records  "Farmer's  Name 
and  Address  Master  File  (Automated)" 
currently  numbered  15  is  being 
consolidated  with  other  systems  and 
redesignated  as  system  number  2,  "Farm 
Records  File";  the  system  of  records 
"Indemnity  and  Incentives  Programs" 
currently  numbered  17  is  being 
consolidated  with  other  systems  and 
redesignated  as  system  number  2,  "Farm 
Records  File";  the  system  of  records 
"Investigation  and  Audit  Reports" 
currently  numbered  18  is  being 
redesignated  as  number  10;  the  system 
of  records  "Maximum  Payment 
Limitations"  cxirrently  numbered  19  is 
being  consolidated  with  other  systems 
and  redesignated  as  system  number  2, 
"Farm  Records  File";  the  system  of 
records  "Power  of  Attorney  and 
Designated  Agents"  currently  numbered 
20  is  being  consolidated  with  other 
systems  redesignated  as  system  number 
2,  "Farm  Records  File";  the  system  of 
records  "Producer  Payment  Reporting 
File  365  and  368"  currently  numbered 

22  is  being  consolidated  with  other 
systems  and  redesignated  as  system 
number  2.  "Farm  Records  File";  the 
system  of  records  "Shorn  and  Unshorn 
Wool  and  Mohair"  currently  numbered 

23  is  being  consolidated  with  other 
systems  and  redesignated  as  system 
number  2,  "Farm  Records  File";  the 
system  of  records  "Subsidiary 
Personnel,  Pay  and  Travel  Records" 
currently  numbered  24  is  being 
renumbered  as  system  number  11;  the 
system  of  records  "Tobacco  (Flue  Cured,  - 
Burley)  Farm  History  Master  File" 
currently  numbered  25  is  being 
consolidated  with  other  systems  and 
redesignated  as  system  number  2,  "Farm 
Records  File";  the  system  of  records 
"Tort,  Program,  and  Civilian  Employee 
Claims"  currently  numbered  26  is  being 
renumbered  as  system  number  12;  the 
system  of  records  "Peanut  Allotment 
and  Quota  File"  currently  numbered  27 

is  being  consolidated  widi  other  systems 
and  redesignated  as  system  number  2, 
"Farm  Records  File";  the  system  of 
records  "Claims  Data  Base 
(Automated)"  ciurently  numbered  28  is 
being  renumbered  as  system  number  13; 
the  system  of  records  "Applicant/ 
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Borrower"  was  formerly  maintained  by 
tbe  FmHA  and  is  now  being 
redesignated  as  system  number  14  in  the 
FSA  system  of  records;  the  system  of 
records  "  E)esignated  Attorney  and 
Escrow  Agent  file  was  formerly 
maintained  by  the  FmHA  and  is  now 
Iteing  redesignated  as  system  number  15 
in  the  FSA  system  of  records  ;  the 
system  of  records  "Graduation  File"  was 
formerly  maintained  by  the  FmHA  and 
is  now  being  redesignated  as  system 
number  16  in  the  FSA  system  of 
records. 

IV.  hi  addition  to  the  renumbering 
and  redesignation  previously  mentioned 
and  in  addition  to  other  minor  editorial 
and  clarification  amendments,  the 
remaining  systems  of  records 
maintained  by  FSA  are  amended  for  the 
following  reasons: 

(1)  USDA/FSA-1.  "Biographical 
Background."  This  system  is  being 
amended  to  indicate  a  change  in  the 
record  system  locations:  to  indicate  a 
change  in  the  purpose  for  the 
maintenance  of  this  system  of  records; 
to  indicate  a  change  in  the  notification 
procedure;  to  indicate  a  change  of 
designation  for  the  system  manager;  to 
indicate  a  change  in  the  record  retention 
period  and  to  make  stylistic  changes, 
including  the  clarification  of  the  routine 
use  regarding  the  disclosures  of 
information  for  introductions  at 
speaking  engagements. 

(2)  USDA/FSA-2,  "Farm  Records 
File."  In  addition  to  changes  made  to 
this  system  that  resulted  from  its 
combination  with  other  systems  of 
records,  this  system  is  being  amended  to 
add  additional  system  locations;  to 
update  the  list  of  authorities  for  the 
maintenance  of  the  system;  to  add  a 
routine  use  allowing  the  release  of 
information  to  approved  cooperative 
marketing  associations  concerning  their 
members'  participation  in  the  price 
support  and  production  adjustments  to 
assist  FSA  in  the  administration  of  these 
programs;  to  add  a  routine  use 
permitting  the  release  of  data  required 
by  the  Bureau  of  Reclamation  to  enable 
it  to  administer  the  Reclamation  Act  of 
1982,  as  amended:  to  add  a  routine  use 
permitting  the  release  of  names  and 
addresses  of  producers  who  have 
commodity  loans  with  CCC  and  are  in 
the  process  of  redeeming  the  loan  to 
prevent  buyers  of  such  commodities 
from  purchasing  CCC  loan  collateral 
without  obtaining  CCC's  permission: 
and  to  clarify  procedures  for 
notification,  record  access  and  contest 
tbe  record;  to  clarify  the  record  source 

-categories;  to  clarify  that  information 
released  in  pursuant  to  discovery 
requests  must  be  relevant  to  the  subject 
of  the  proceeding. 


(3)  USDA/FSA-3.  "Consultants  File." 
This  system  is  being  amended  to 
indicate  a  change  in  record  system 
location;  to  indicate  a  change  in  the 
notification  procedure;  to  indicate  a 
change  of  designation  for  the  system 
manager;  to  indicate  a  clarification  in 
the  list  of  authorities  for  the 
maintenance  of  the  system;  to  clarify 
that  information  released  pursuant  to 
discovery  requests  must  be  relevant  to 
the  subject  of  the  proceeding;  to  add  a 
purpose  section  to  the  notice;  to  clarify 
the  authority  for  the  system,  to  clarify 
procedures  for  notification,  records 
access,  contesting  records  and  to  clarify 
record  sources  categories. 

(4)  USDA/FSA-4,  "Cotton  Loan 
Clerks."  This  system  is  being  amended 
to  indicate  a  change  in  the  name  of  the 
system  manager;  to  indicate  a  change  in 
the  notification  procedure;  to  make 
stylistic  changes  and  to  indicate  a 
change  of  designation  for  the  system 
manager;  to  clarify  the  authority  for 
maintaining  the  system;  to  indicate  the 
purpose  for  maintaining  the  system;  to 
update  the  manner  in  which  the 
information  is  stored  and  secured  in  this 
system;  to  clarify  procedures  for 
notification,  records  access,  and 
contesting  records;  to  clarify  records 
source  categories. 

(5)  USDA/FSA-5.  "County  Office 
Employees  Administrative  Expense 
File."  This  system  i^ being  amended  to 
indicate  a  change  in  the  record  system 
location;  to  indicate  the  addition  of 
"Thrift  Savings  Plan"  account  to  the 
categories  of  records;  to  indicate  the 
addition  of  intermittent  employees  to 
the  individuals  covered  category;  to 
indicate  the  purpose  for  the  system;  to 
ufKlate  the  locations  where  the  system 
records  are  maintained;  to  indicate  that 
records  will  be  maintained 
electronically  and  can  be  electronically 
retrieved  by  name  and  social  security 
number;  to  indicate  an  update  in  the  list 
of  authorities  for  the  maintenance  of  the 
system:  to  indicate  a  change  in  the 
notification  procedure;  to  make  stylistic 
changes  and  to  indicate  a  change  of 
designation  for  the  system  manager,  to 
add  a  routine  use  to  provide  information 
from  this  system  to  other  Federal 
agencies  frt)m  whom  the  individual  is 
seeking  employment  or  benefits;  to 
update  storage  and  safeguards  of 
information  retained  in  the  system;  to 
clarify  procedures  for  record  access, 
contesting  records  and  to  clarify  record 
sources. 

(6)  USDA/FSA-6.  "County  Personnel 
Records."  This  system  is  being  amended 
to  indicate  a  change  in  the  record 
system  location;  to  update  the  location 
of  the  records  in  this  system;  to  indicate 
the  pur[>ose  of  the  maintenance  of  the 


system  of  records;  to  indicate  that 
records  will  be  maintained 
electronically  and  can  be  electronically 
retrieved  by  name  and  social  security 
number,  to  update  the  routine  uses  of 
the  information  in  this  system  to  make 
it  consistent  with  the  related  system 
FSA-4;  to  indicate  a  change  of 
designation  for  the  system  manager;  to 
indicate  a  change  in  the  notification 
procedure;  to  make  stylistic  changes  and 
to  clarify  that  information  released 
pursuant  to  discovery  requests  must  be 
relevant  to  the  subject  of  the  proceeding. 

(7)  USDA/FSA-7,  "Employee 
Resoiut»s  Master  File."  This  system  is 
being  amended  to  indicate  a  change  of 
designation  for  the  system  manager;  to 
update  the  authority  for  the 
maintenance  of  the  system;  to  add  a 
purpose  for  this  system;  to  update  the 
storage  and  safeguards  for  the 
information  retained  in  the  system;  to 
update  the  procedures  for  notification, 
record  access,  and  contesting  records. 

(8)  USDA/FSA-8.  "EEO  Advisory 
Committee  and  Counselors."  This 
system  is  being  amended  to  indicate  a 
change  in  the  record  system  location;  to 
indicate  a  name  change  for  the  system; 
to  update  the  authority  for  the 
maintenance  of  the  system;  to  indicate 
the  purpose  for  the  maintenance  of  the 
system;  to  add  routine  uses  that  allow 
for  the  release  of  information  in  this 
system  to  agencies  regarding  potential 
violations  of  law;  to  update  storage  and 
safeguards  for  information  in  the 
system;  to  indicate  a  change  in  the 
notification  procedure;  to  indicate  a 
change  of  designation  for  the  system 
manager;  to  update  procedures  for 
records  access,  contesting  records,  and 
to  clarify  records  sources. 

(9)  USDA/FSA-9,  "Complaints  and 
Discrimination  Investigation  Handled 
by  EEO  Staff."  This  system  is  being 
amended  to  indicate  a  change  in  the 
name  of  the  system;  to  indicated  a 
change  in  the  record  system  location;  to 
update  the  authority  for  the 
maintenance  of  this  system;  to  indicate 
the  purpose  for  this  system;  to  update 
the  storage  and  safeguards  for 
information  in  this  system;  to  indicate  a 
name  change  for  the  system;  to  indicate 
a  change  in  the  record  retention  period; 
to  indicate  a  change  of  designation  for 
the  system  manager,  to  indicate  a 
change  in  the  notification  procedure; 
clarify  the  procedures  for  records 
access,  contesting  records  and  to  clarify 
record  sources;  to  make  stylistic  changes 
and  to  clarify  that  information  released 
pursuant  to  discovery  requests  must  be 
relevant  to  the  subject  to  the  proceeding. 

(10)  USDA/FSA-10.  "Investigation 
and  Audit  Reports."  This  system  is 
being  amended  to  indicate  a  change  in 
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the  record  system  location;  to  update 
the  authority  for  the  maintenance  of  the 
system;  to  indicate  the  purpose  for  the 
system;  to  indicate  a  change  in  the 
record  retention  period;  to  update  the 
storage  and  safeguards  of  the 
information  in  the  system;  to  update 
procedures  for  notification,  record 
access,  contesting  record,  and  to  clarify 
the  record  sources;  to  make  stylistic 
changes;  to  indicate  a  change  of 
designation  of  the  system  manager  and 
to  clarify  that  information  released 
pursuant  to  discovery  requests  must  be 
relevant  to  the  subject  of  the  proceeding. 

(11)  USDA/FSA-11,  "Subsidiary 
Personnel,  Pay  and  Travel  Records." 
This  system  is  being  amended  to  update 
the  authority  for  the  maintenance  of  the 
system;  to  indicate  a  purpose  for  the 
system;  to  update  the  storage  and 
safeguards  for  the  information  in  the 
system;  to  indicate  a  change  in  the 
categories  of  individuals  covered;  to 
make  stylistic  changes;  to  indicate  a 
change  of  designation  for  the  system 
manager;  and  to  update  the  procediues 
for  notiHcation,  record  access, 
contesting  records,  and  expand  the 
number  of  sources  from  which 
information  is  received. 

(12)  USDA/FSA-12.  "Tort,  Program, 
and  Civilian  Employee  Claims."  This 
system  is  being  amended  to  identify  a 
change  of  designation  for  the  system 
manager;  to  update  the  authority  for  the  ^ 
maintenance  of  the  system;  to  indicate 
the  {)urpose  of  the  system;  to  indicate  a 
change  in  the  procedures  for 
notification,  record  access,  contesting 
records  and  to  clarify  that  information 
released  pursuant  to  discovery  requests 
must  be  relevant  to  the  subject 
proceeding. 

V.  A  "Report  on  New  System"  for 
each  system  of  records,  required  by  5 
U.S.C.  552a(r),  as  implemented  by  the 
0MB  circular  A-130,  was  sent  to  the 
Chairman,  Committee  on  Governmental 
Affairs,  United  States  Senate;  the 
Chairman,  Committee  on  Government 
Operations,  U.S.  House  of 
Representatives;  and  the  Office  of 
Management  and  Budget  on  January  30, 
1997. 

Signed  at  Washington,  DC,  on  January  30, 
1997. 

Dan  Glickman, 
Secretary  of  Agpculture. 

USDA/FSA-1 

SYSTEM  name: 

Biographical  Background,  USDA/ 
FSA-1. 

SYSTEM  location: 

This  system  of  records  is  under  the 
control  of  the  Deputy  Administrator  for 


Program  Delivery  and  Field  Operations 
FSA,  USDA,  Stop  0539,  PO  Box  2415. 
Washington,  DC  20013.  The  data  v^rill  be 
maintained  at  the  Kansas  City 
Management  Office,  8930  Ward 
Parkway,  PO  Box  419205,  Kansas  City, 
Missouri  64141-0205;  Kansas  Qty 
Commodity  Office,  PO  Box  419205, 
9200  Ward  Parkway,  Kansas  City, 
Missouri  64141-0205;  and  in  the 
appropriate  State  FSA  office  at  address 
listed  in  local  telephone  directory  under 
the  heading  "United  States  Government, 
Department  of  Agricultiu*.  Farm 
Service  Agency." 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  hold  key  positions  in 
FSA,  guest  speakers  and  recipients  of 
FSA  awards. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  information  in  the  system 
consists  of  brief  resumes  of  individuals' 
personal  history. 

AUTHORITY  FOR  MAMTENANCE  OF  SYSTBl: 
5  U.S.C.  301. 

PURPOSE(S): 

To  enable  quick  access  to  relevant 
biographical  information  of  individuals 
in  key  positions  of  FSA  and  certain 
individuals  that  work  with  FSA  or  who 
have  received  awards  from  FSA. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  individuals,  both  public  and 
private,  for  the  purpose  of  introduction 
of  individual  at  speaking  engagements; 
and 

(2)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  records  pertains. 

POUOES  AND  PRACTICES  FOR  ST0RV4G, 
RETRIEVMQ,  ACCESSMO,  RETANW4Q,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders. 

RETRCVABUrV: 

The  records  are  indexed  by  individual 
name. 

SAFEGUARDS: 

The  records  are  kept  in  a  locked 
office. 

RETBITION  AND  DISPOSAL: 

The  records  are  retained  indefinitely 
on  a  currently  updated  basis. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Public  Affairs  Staff,  USDA/ 
FSA,  Stop  0506,  PO  Box  2415. 
Washington,  DC  20013-2415. 

NOTIFICATION  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
record,  or  information  as  to  whether  this 
system  contains  records  pertaining  to 
such  individual  by  contacting  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

CONTESTMQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

RECORD  SOURCE  CATEGORIES: 

Directly  from  the  individual. 
USOA/FSA-2 

SYSTEM  NAME: 

Farm  Records  File  (Automated), 
USDA/FSA-2. 

SYSTEM  location: 

This  system  of  records  is  under  the 
control  of  the  Deputy  Administrator,  for 
Program  Delivery  and  Field  Operations, 
FSA,  USDA.  Stop  0539.  PO  Box  2415. 
Washington.  DC  20013.  The  data  will  be 
maintained  at  the  county  FSA  office 
which  services  the  particular  farm,  the 
State  FSA  Office  of  the  State  where  the 
particular  county  FSA  office  is  located, 
the  Kansas  City  Management  Office, 
8930  Ward  Parkway,  PO  Box  419205. 
Kansas  City,  Missouri  64141-0205;  the 
Kansas  City  Commodity  Office,  PO  Box 
419205,  9200  Ward  Parkway,  Kansas 
aty,  Missouri  64141-0205,  and  the  FSA 
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National  Office.  The  address  of  each 
county  and  State  FSA  office  can  be 
found  in  the  local  telephone  directory 
under  the  heading  "United  States 
Government,  Department  of  Agriculture, 
Farm  Service  Agency." 

cateqowes  of  moivihmls  covered  by  the 
system: 

Farm  owners,  operators,  and  other 
producers. 

•  CATEQOMES  OF  RECORDS  M  THE  SYSTEM: 

.The  information  in  the  system 
consists  of  documentation  of 
participation  in  the  active  programs  as 
well  as  discontinued  programs.  This 
includes  names  and  addresses  of 
producers  and  is  not  necessarily  limited 
to  farm  allotments,  quotas,  bases,  and 
history;  compliance  data;  production 
and  marketing  data;  lease  and  transfer  of 
allotments  and  quotas;  appeals;  new 
grower  applications;  conservation 
program  docujnents;  program 
p>articipation  and  payment  doounents; 
appraisals,  leases,  and  data  for  farm 
reconstitution;  and,  for  payment 
limitation  purposes,  financial 
statements,  and  other  applicable  farm 
information  as  well  such  documents  as 
tax  statements,  wills,  trusts,  partnership 
agreements,  and  corporate  charters. 

AUTHORfTY  FOR  MAMTENANCC  OF  THE  SYSTEM: 

7  U.S.C.  135b,  450j.  450k,  4051, 1281- 
1393, 1421-1449. 1461-1469, 1471- 
1471i.  1781-1787;  15  U.S.C.  714-714p; 
16  U.S.C.  590a-590q.  1301-1311. 1501- 
1510, 1606,  2101-2111, 2201-2205, 
3501,  3801-3847.  4601,  5822;  26  U.S.C. 
6109;  40  U.S.C.  App.  1,  2,  203;  43  U.S.C. 
1592;  and  48  U.S.C  1469. 

PURra8E(S): 

To  facilitate  the  Congressional 
mandate  that  FSA  and  CCC  operate  farm 
programs  that  control  the  price  and 
supply  of  certain  agricultural 
commodities,  that  protect  the 
environment  and  enhance  the  marketing 
and  distribution  of  certain  agricultural 
commodities. 

ROUTME  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTBi,  MCLUOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  a  cooperative  marketing 
associations  approved  to  carry  out  CCC 
rice  support  loan  and  marketing 
programs  only  that  data  regarding 
member's  and  related  individual's 
participation  in  such  programs; 

(2)  To  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 


a  statute,  rule,  regulation  or  order  issued 
pursuant  thereto,  of  any  records  within 
this  system  when  information  available 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation  or 
order  issued  pursuant  thereto; 

(3)  To  a  court,  magistrate,  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  of  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  which  is  sought  in 
the  course  of  discovery  to  the  extent  that 
records  sought  are  relevant  to  the 
subject  of  the  proceeding; 

(4)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  bom  the  congressional  office 
made  at  the  request  of  that  individual; 

(5)  To  the  hitemal  Revenue  Service  to 
establish  the  tax  liability  of  individuals 
as  required  by  the  bfitemal  Revenue 
Code; 

(6)  To  a  State  or  local  tax  authorities 
having  an  agreement  with  CCC  to 
withhold  taxes  or  fees  from  loan 
proceeds; 

(7)  To  the  Bureau  of  Reclamation 
(BOR)  only  that  data  necessary  for  the 
BOR  to  administer  the  Reclamation  Act 
of  1982  as  amended; 

(8)  To  boards  or  other  entities 
authorized  by  state  statute  to  collect 
commodity  assessments; 

(9)  To  the  Federal  State  Inspection 
Service; 

(10)  To  the  Peanut  Board  with  respect 
to  producers  of  peanuts  and  their 
participation  in  the  peanut  price 
support,  production  control  and  quota 
programs; 

(11)  To  the  Bureau  of  Indian  Afiiairs 
the  name  and  address  of  producers  to 
assist  in  the  distribution  of  funds  to 
Native  American  Indians; 

(12)  To  candidates  for  FSA  county 
and/or  community  committee  positions 
the  names  and  addresses  of  producers  in 
the  county  for  the  purpose  of  county 
committee  elections; 

(13)  To  tobacco  analysis  laboratories 
the  producers'  names  and  addresses  as 
well  as  crop-specific  data  regarding 
tobacco  being  analyzed  prior  to  the 
marketing  of  such  tobacco; 

(14)  To  the  public  who  may  inspect 
farm  allotment  and  quota  data  for 
marketing  quota  crops  as  required  by 
the  Agricultural  Act  of  1938,  as 
amended; 

(15)  To  State  Foresters  the  names  and 
addresses  of  producers  and  crop- 
specific  data  regarding  their  operations 
with  respect  to  forestry  conservation 
practices; 


(16)  To  cotton  buyers  the  names  of 
cotton  producers; 

(17)  To  cotton  ginners  the  names, 
addresses  and  cotton  acreages; 

(18)  To  members  of  Congress  the 
names  and  addresses  of  producers;  and 

(19)  To  the  public  when  they  need  to 
obtain  the  names  and  addresses  of 
producers  who  have  loans  with  FSA  or 
CCC  to  prevent  such  individual  from 
purchasing  commodity  that  has  been 
placed  under  a  CCC  loan. 

(20)  To  State  or  local  taxing 
authorities  or  their  contracted  appraisal 
companies  the  name  of  and  address  of 
producers  for  tax  appraisal  purposes. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETREVMO,  ACCESStM,  RETAINMQ,  AND 
DttPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  Department  computer  systems  at 
appUcable  location  as  set  out  above 
under  the  heading  "System  Location". 

RETRIEVABILfTY: 

Records  may  be  indexed  by 
individual  name,  farm  number,  tax 
identity  number.  Social  Security 
Niunber,  or  loan  number. 

SAFEGUARDS: 

Records  are  kept  in  a  locked 
Government  office  buildings.  Access  to 
these  records  are  limited  to  authorized 
FSA  personnel  and  representatives. 
Records  stored  in  computer  files  are 
protected  by  passwords  and  other 
electronic  security  systems. 
Additionally,  any  negotiable 
documents,  such  as  watehouse  receipts 
are  kept  in  a  fireproof  cabinet. 

RETENTION  AND  USPOSAL: 

Program  documents  are  destroyed 
within  6  years  after  end  of  participation, 
except  for  conservation  program 
documents  which  are  retained  for 
periods  sufficient  to  insure  compliance 
equal  to  the  life  of  the  practice.  Other 
documents,  such  as  powers  of  attorney 
or  leases,  are  destroyed  after  such 
document  is  no  longer  valid.  Original 
loan  notes  are  returned  to  producers 
af^er  liquidation  of  loan. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Administrator  for  Program 
Delivery  and  Field  Operations,  FSA, 
USDA.  Stop  0539,  PO  Box  2415, 
Washington,  DC  20013. 

NOTVKATION  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
the  system  contains  records  p)ertaining 
to  the  individual  from  the  System 
Manager  Usted  above. 
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RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

C0NTEST1N0  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  vdth  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  is 
submitted  by  county  and  State 
Committee  and  their  representatives,  the 
Office  of  Inspector  General  and  other 
investigatory  agencies,  the  Office  of  the 
General  Coimsel,  the  Kansas  City 
Commodity  Office,  the  Kansas  City 
Management  Office,  the  Natural 
Resources  and  Conservation  Service  and 
by  third  parties  and  by  the  individual 
who  is  the  subject  of  the  file. 

USDA/FSA-^ 
SYSraiNAME: 

Consultants  File,  USDA/FSA-3. 

SYSTEM  location: 

Information  Technology  Services 
Division,  USDA/FSA,  Stop  0580,  PO 
Box  2415,  Washington  DC  20013-2415. 

CATEOORIES  Of  MDIVDUALS  COVERED  BY  THE 
system:  MOIVnUALS  WHO  PERFORM 
CONSULTRM  SERVICES  FOR  FSA. 

CATEQORCS  OF  RECORDS  M  THE  SYSTBi: 

The  information  in  this  system 
consists  of  a  summary  of  negotiations, 
executed  contracts,  descriptions  of  work 
and  of  work  performed,  schedules  and 
purchase  orders. 

AUTHORITY  FOR  MAMTENANCE  OF  SYSTEM: 
5  U.S.C  301: 15  U.S.C.  714-714p. 


PURPOSE(S): 

This  system  enables  FSA  to  properly 
edit  work  performed  by  consultants  for 
the  agency. 

ROUTME  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  MCLUDMQ  CATEOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
vvhether  Federal,  State,  local  or  foreign, 
charged  with  responsibility  for 
investigating  or  prosecuting  a  violation 
of  law,  or  enforcing  or  implementing  a 
statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto,  when 
information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto; 

(2)  To  a  coiut,  magistrate  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  of  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  which  is  sought  in 
the  course  of  discovery  to  the  extent  that 
what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding; 
and 

(3)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ,  ACCE8S»IQ,  ATTAMMO,  AND 
DSPOSNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  files 
folders  at  office  listed  above. 

RETRCVAMUTY: 

The  records  may  be  indexed  by  name 
of  the  consultant  or  by  FSA  contract 
number. 

safeguards: 

Records  are  kept  in  a  locked 
Government  office  building.  Access  to 
these  records  are  limited  to  authorized 
FSA  personnel  and  representatives. 
Records  stored  in  computer  files  are 
protected  by  passwords  and  other 
electronic  security  systems. 

RETENTION  AND  DttPOSAL: 

The  records  are  retained  for  6  years 
after  the  fiscal  year  contract  is  awarded. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Director,  Information  Technology 
Services  Division,  USDA/FSA,  Stop 
0580.  PO  2415,  Washington.  DC  20013- 
2415. 


NOTVCATWN  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  from  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
tKe  file. 

CONTESTMQ  RECORD  PROCBMRES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  Usted  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

RECORD  SOURCE  CATEOORIES: 

Information  in  this  system  is  provided 
by  the  individual  consultants,  FSA 
employees  and  representatives,  third 
party  observers,  the  Office  of  Inspector 
General,  and  other  investigatory 
agencies. 

USDA/FSA-4 

SYSTBI  name: 

Cotton  Loan  Clerks,  USDA/FSA-4. 

SYSTEM  location: 

This  system  of  records  is  under  the 
control  of  the  county  FSA  office  where 
approved  clerks  will  execute  loan 
documents.  The  address  of  each  county 
FSA  office  can  be  found  in  local 
telephone  directory  under  heading 
"United  States  Government,  Department 
of  Agriculture,  Farm  Service  Agency." 

CATEQORCS  OF  MDtVDUALS  COVERED  BY  THE 

system: 

Individuals  who  request  permission 
to  process  loan  documents. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBI: 

The  system  consists  of  agreements 
and  other  related  information 
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concerning  agreements  between  cotton 
clerks  and  COC. 

AUTNOWTY  FOR  MAMTENANCE  OF  SYSTEM: 
15  U.S.C.  714-714p. 

ROUTMi  USES  OF  REC0R08  MAMTAMED  M  THE 
SYSTBII,  MCUJOMQ  CATEQCNES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  lending  agencies  that 
participate  in  the  CCC  Cotton  Loan 
Program;  and 

(2)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

PURP08E(S): 

This  system  is  maintained  to  enable. 
FSA  to  track  and  administer  its 
agreements  with  cotton  loan  clerks. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCES8MG,  RETAMM6,  AND 
M8P08MQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Records  are  maintained  in  the 
Departments  computers  and  in  file 
folders  at  the  appropriate  county  FSA 
offices. 

RCTRKVABUrY: 

Records  are  indexed  by  name  of 
individual. 

SAFEGUARDS: 

Records  are  kept  in  a  locked 
Government  office  building.  Access  to 
these  records  are  limited  to  authorized 
FSA  personnel  and  representatives. 
Records  stored  in  computer  files  are 
protected  by  passwords  and  other 
electronic  security  systems. 

RETENTION  AND  OOPOSAL: 

The  records  are  retained  six  years 
after  the  agreement  is  canceled  or 
suspended. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Price  Support  Division, 
USDA/FSA,  Stop  0512.  PO  2415, 
Washington,  DC  20013-2415. 

NOfmCATION  procbhjre: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  from  the  System 
Manager  listed  above. 

RKORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 


envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  the  individual  consultants,  FSA 
employees  and  representatives,  third 
party  observers,  the  Office  of  Inspector 
General  and  other  investigatory 
agencies. 

USDA/FSA-6 

SYSTEM  NAME: 

County  Office  Employees 
Administrative  Expense  File.  USDA/ 
FSA-5. 

SYSTBI  LOCATION: 

County  FSA  office  by  which 
individual  is  employed,  except  that 
some  records  concerning  coimty  office 
employees  are  on  file  in  State  FSA 
offices  and  the  Kansas  City  Management 
Office.  8930  Ward  Parkway,  PO  Box 
419205,  Kansas  City,  Missouri  64141- 
0205.  The  address  of  each  FSA  State 
and  county  office  can  be  foimd  in  the 
local  telephone  directory  under  the 
heading  "United  States  Government, 
Department  of  Agricxilture.  Farm 
Service  Agency. 

CATEGORIES  OF  MOMDUALS  COVERED  BY  THE 

SYSTEM: 

FSA  county  and  community 
committee  members  and  FSA 
representatives  who  are  employed  in 
county  offices. 

CATEGORIES  OF  RECORDS  M  THE  SYSTBkfc 

The  information  in  this  system 
contains  the  names  of  all  county  FSA 
committee  members  and  FSA 
employees  and  information  such  as: 
Identifying  number  (Social  Seciuity 
Number),  race  code,  sex  code,  State 
code,  county  code,  biweekly  amount  of 
payroll  check  including  deduction 


amounts  for  FICA,  Federal.  State  and 
local  withholding.  Thrift  Savings  Plan, 
FEHBA,  FEGU  (Optional),  NASCO 
dues,  and  bonds.  Also  records  of  the 
date  of  birth,  CO  Grade  and  step,  service 
computation  date,  last  WGI,  health 
code,  cimiulative  and  current  retirement 
deduction,  date  severance  pay  ceases. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTEM: 

5  U.S.C.  8331,  8701.  8901;  16  U.S.C. 
590h. 

PURPOSE(S): 

To  facilitate  the  accounting  of 
administrative  expenses  incurred  by 
county  FSA  offices. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  Internal  Revenue  Service  as 
required  by  the  Internal  Revenue  Code 
and  other  related  statutes; 

(2)  A  State  Revenue  Board  and  local 
tax  authorities  as  required  by  law; 

(3)  The  Office  of  Personnel 
Management  for  fringe  benefits 
withholdings,  5  U.S.C.  8331, 8701. 
8901; 

(4)  The  Social  Security 
Administration  for  FICA  withholdings; 

(5)  The  general  public  with  respect  to 
county  committee  members  for  the 
purpose  of  maintaining  accountability 
of  these  committee  members  to  their 
constituent  producers; 

(6)  The  Federal  Civilian  Personnel 
Records  Center,  St.  Louis,  Missoiui,  as 

a  permanent  record  of  service  writh  FSA; 

(7)  The  appropriate  agency,  whether 
Federal,  State,  local  or  foreign,  charged 
with  the  responsibility  of  investigating 
or  prosecuting  a  violation  of  law.  or 
enforcing  or  implementing  a  statute,  or 
a  rule,  regulation  or  order  issued 
pursuant  thereto,  wHen  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  dvil. 
criminal  or  regulatory  in  nature  and 
whether  arising  by  general  statute  or 
particxilar  program  statute,  or  by  rule, 
regulation  or  order  issued  pursuant 
thereto; 

(8)  The  Department  of  Justice  when 
(a)  the  agency,  or  any  component 
thereof;  or  (b)  any  representative  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  representative  of  the  agency  in 
his  or  her  individual  Capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  individual:  or  (d)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  tQ 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
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Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected; 

(9)  A  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
appear,  when  (a)  the  agency,  or  any 
component  thereof;  (b)  any 
representative  of  the  agency  in  his  or 
her  official  capacity;  (c)  any 
representative  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
individual;  or  (d)  the  United  States, 
where  the  agency  determines  that  a 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  agency  determine  that 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the 
records  to  the  court  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected; 

(10)  A  congressional  office  hom  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains; 

(11)  A  collection  or  servicing 
contractor,  or  a  local,  State,  or  Federal 
agency,  when  FSA  determines  a  referral 
is  appropriate  for  servicing  or  collecting 
the  debtor's  account  or  as  provided  for 
in  contracts  with  servicing  or  collection 
agencies; 

(12)  To  the  Internal  Revenue  Service 
to  enable  it  to  offset  against  Federal 
income  tax  refunds  to  satisfy  past-due, 
legally  enforceable  debts  owed  to 
USDA; 

(13)  To  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act,  as 
amended  (31  U.S.C.  3701(a)(3)); 

(14)  To  local  banks  when  savings 
bonds  are  purchased. 

POUOES  AND  PRACTICES  FOR  STORMQ. 
RETRIEVMO,  ACCESSMG,  RETAINtNG,  AND 
(NSP09NQ  Of  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders  in  the  county  office  and  stored 
in  Department  computer  system  at  the 
Kansas  City  Computer  Center,  8930 
Ward  Parkway,  PO  Box  419205,  Kansas 
City.  Missouri  64141-0205. 


retrevabuty: 

The  records  may  be  indexed  by  social 
security  number  or  by  the  individual's 
name. 

SAFEGUARDS: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

retention  and  DISPOSAL: 

The  records  are  retained  indefinitely 
on  a  currently  updated  basis. 

SYSTEM  MANAGER($)  AND  ADDRESS: 

Director,  Kansas  City  Management 
Office,  8930  Ward  Parkway,  PO  Box 
419205,  Kansas  City,  Missouri  64141- 
0205. 

NOTIFICATION  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  hx)m  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  Hie. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  hie. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  the  individual,  FSA  employees  and 
representatives,  third  party  observers, 
the  Office  of  Inspector  General  and 
other  investigatory  agencies. 


USOA/FSA-4 
SYSTEM  name: 

Coimtjj  Personnel  Records,  USDA/ 
FSA-6. 

SYSTEM  location: 

County  FSA  office  by  which 
individual  is  employed,  except  that 
some  records  concerning  county  office 
employees  are  on  file  in  State  FSA 
offices  and  the  FSA  Human  Resources 
Division.  USDA/FSA.  Stop  0590.  PO 
Box  2415.  Washington  DC  20013-2415. 
The  address  of  each  FSA  State  and 
county  office  can  be  found  in  the  local 
telephone  directory  under  the  heading 
"United  States  Government,  Department^ 
of  Agriculture,  Farm  Service  Agency. 

CATEGORIES  OF  MOIVDUALS  COVERED  BY  THE 
SYSTEM: 

FSA  County  and  community 
committeemen  and  employees  who  are 
employed  in  county  FSA  offices. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  this  system  consists  of 
personnel  official  records  of  county  FSA 
employee  including  documents  such  as 
employment  applications,  oaths  of 
office,  personnel  actions,  job 
descriptions,  performance  data,  life  and 
health  insurance  forms,  annual  pay 
status  records,  retirement  record  cards, 
and  any  other  documents,  letters,  or 
records  regarding  the  individual's 
employment  in  the  county  office. 

AUTHORITY  FOR  MAMTENANCE  OF  SYSTEM: 

5  U.S.C.  8331.  8701.  8901;  16  U.S.C. 
590h. 

PURPOSE: 

This  system  of  records  is  maintained 
to  retain  necessary  p>ersonal  records  of 
FSA  county  office  employees. 

ROUTME  USES  OF  RECORDS  MAINTAINED  m  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  Internal  Revenue  Service  as 
required  by  the  Internal  Revenue  Code 
and  other  related  statutes: 

(2)  To  a  State  Revenue  Board  and 
local  tax  authorities  as  required  by  law; 

(3)  To  the  Office  of  Personnel 
Management  for  fringe  benefits 
withholdings, 

5  U.S.C  8331.  8701.  8901; 

(4)  To  the  Social  Security 
Administration  for  PICA  withholdings; 

(5)To  the  general  public  with  resp>ect 
to  county  committee  members  for  the 
purpose  of  maintaining  accountability 
of  these  committee  members  to  the  their 
constituent  producers; 

(6)  To  the  Federal  Civihan  Personnel 
Records  Center,  St.  Louis.  Missouri,  as 
a  permanent  record  of  service  with  FSA; 
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(7)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  vfclation 
of  law,  or  enforcing  or  implementing  a 
statute,  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  when 
information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto; 

(8)  To  the  Department  of  Justice  when 
(a)  the  agency,  or  any  component 
thereof;  or  (b)  any  representative  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  representative  of  the  agency  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  individual;  or  (d)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  com{>atible  with  the  purpose  for 
which  the  records  were  collected; 

(9J  To  a  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
appear,  when  (a)  the  agency,  or  any 
component  thereof;  (b)  any 
representative  of  the  agency  in  his  or 
her  official  capacity;  (c)  any 
representative  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
individual;  or  (d)  the  United  States, 
where  the  agency  determines  that 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  agency  determine  that 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the 
records  to  the  court  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected; 

(10)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains; 

(11)  To  a  collection  or  servicing 
contractor,  or  a  local.  State,  or  Federal 
agency,  when  FSA  determines  a  referral 
is  appropriate  for  servicing  or  collecting 


the  debtor's  account  or  as  provided  for 
in  contracts  with  servicing  or  collection 
agencies: 

(12)  To  the  Internal  Revenue  Service 
to  enable  it  to  off'set  and  satisfy  past- 
due,  legally  enforceable  debts  owed  to 
USDA  against  Federal  income  tax 
refunds; 

(13)  To  "consumer  reporting 
agencies"  as  deflned  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f))  or  the 
Federal  Claims  Collection  Act,  as 
amended  (31  U.S.C.  3701(a)(3)); 

(14)  To  local  banks  when  savings 
bonds  are  piuxhased;  and 

(15)  To  a  Federal  agency,  in  response 
to  its  request,  in  connection  with  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license  or  other  benefit 
be  the  requesting  agency,  to  the  extent 
that  this  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

POUCIES  AND  PRACnCCS  FOR  STORMQ, 
RETmEVMG,  ACCESSaiQ,  RETAMMQ,  AND 
nSPOSMQ  OF  RECORDS  M  THE  SYSTBI: 

STORAGE: 

The  records  are  maintained  in  file 
folders  in  the  county  office  and  stored 
in  Department  computers  and  on 
magnetic  tape  at  the  applicable 
locations  above. 

RETRIEVABILfTY: 

The  records  may  be  indexed  by 
individual's  name  or  social  security 
number. 

safeguards: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

RETENTION  AND  DtSPOSAU 

The  records  are  retained  on  site  for 
duration  of  employment  and  are 
transferred  to  Civilian  Personal  Record 
Center,  St.  Louis,  Missouri,  after 
separation.  The  records  in  county 
offices  are  kept  in  locked  fireproof  file 
in  a  Government  office  building.  Other 
records  are  stored  in  cabinets  in  a 
locked  or  secured  Government  offices. 

system  manaqer(s)  and  address: 

Director,  Human  Resources  Division, 
USDA/FSA.  Stop  0590.  PO  2415. 
Washington,  DC  20013-2415. 

NOTmCATION  procedure: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 


this  system  contains  records  pertaining 
to  such  individual  fit)m  the  System 
Manager  listed  above. 

record  access  procedures: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  TJP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
funend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  ptertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  the  individual.  FSA  employees  and 
representatives,  the  Office  of  Inspector 
General  and  other  investigatory 
agencies. 

USDA/FSA-7 

SYSTEM  NAME: 

Employee  Resources  Master  File, 
USDA/FSA-7. 

SYSTEM  LOCATION: 

Kansas  City  Management  Office,  8930 
Ward  Parkway,  PO  Box  419205,  Kansas 
City.  Missouri  64141-0205.      „ 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Federal  Employees  (career,  career 
conditional,  temporary,  general 
schedule,  and  wage  board)  who  are 
presently  employed  in  the  Management 
Office. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  names  of  all  individuals 
identified  in  the  preceding  paragraph 
and  such  information  as  social  security 
number,  date  of  birth  service  date  (for 
retirement  and  annual  leave)  pay  plan, 
grade,  step,  occupational  series,  and 
annual  salary,  daily  salary  rate,  hourly ' 
salary  rate,  overtime  hourly  rate, 
training  course  nimiber.  course  sponsor. 
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course  title,  hour  credit,  and  completion  . 
date. 

AUTHORfTY  FOR  MAINTENANCE  OF  SYSTBi: 

5  U.S.C.  301. 
PURPOSE(S): 

This  system  of  records  is  maintained 
to  retain  necessary  personnel  records  of 
FSA  employees  at  the  Kansas  City 
Management  OfRce  to  facilitate  the 
processing  of  personnel  matters. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEQROEIS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

POUCES  AND  PRACTICE  FOR  STORMQ, 
RETRIEVMQ,  ACCESSMO.  RETAMINQ,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  the 
Department's  computer  system  at  the 
Kansas  City  Computer  Center,  8930 
Ward  Parkway.  PO  419205,  Kansas  City. 
Missouri  64141-0205. 

retrievabiuty: 

The  records  are  indexed  by  employee 
name. 

safeguards: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

RETENTION  AND  DISPOSAL: 

The  records  are  retained  indefinitely 
on  a  currently  updated  basis. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Kansas  City  Management 
Office,  8930  Ward  Parkway,  PO  Box 
419205,  Kansas  City,  Missouri  64141- 
0205. 

NOTIFICATION  procedure: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  ptertaining 
to  such  individual  from  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 


CONTESTMG  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address. 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Summary  of  data  maintained  in  the 
Official  Personnel  Folder. 

USDA/FSA-8 

SYSTEM  name: 

EEO  Advisory  Committee  and 
Counselors.  USDA/FSA-8. 

SYSTEM  location: 

Office  of  the  Deputy  Administrator, 

Management,  USDA/FSA,  Stop  0561, 
PO  Box  2415,  Washington  DC  20013- 
2415. 

CATEGORIES  OF  MOIvnUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  selected  or 
considered  to  serve  on  the  EEO 
Committee  or  to  be  an  EEO  Counselor. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  in  this  system  consists  of 
the  individual's  EEO  qualifications. 

AUTHORITY  FOR  MAINTENANCE  OF  SYSTBll: 

42  U.S.C.  2000d  and  2000e. 

PURPOSE(S): 

To  facilitate  the  tracking  of 
individuals  who  have  served  on  EEO 
Committees  or  as  EEO  Counselors  as 
required. 

ROUTME  USES  OF  RECORDS  MAMfTAMED  M  THE 
SYSTBI,  MCLUDMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  enforcing  or  implementing  a 
statute,  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  when 
information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto; 

(2)  To  the  Department  of  Justice  when 
(a)  the  agency,  or  any  component 


thereof;  or  (b)  any  representative  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  representative  of  the  agency  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  individual;  or  (d)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosiu%  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected;  and; 

(3)  To  a  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
app>ear,  when  (a)  the  agency,  or  any 
component  thereof;  (b)  any 
representative  of  the  agency  in  his  or 
her  official  capacity;  (c)  any 
representative  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 
individual;  or  (d)  the  United  States, 
where  the  agency  determines  that  a 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
litigation,  and  the  agency  determine  that 
use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the 
records  to  the  court  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  the  purpose  for  which 
the  records  were  collected. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRCVWQ,  ACCESSMO,  RET  AMMO,  AND 
DtSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders  and  Department  computer 
records  at  the  office  listed  above. 

retrcvabuty: 

The  records  may  be  indexed  by 
individual  name  and  by  social  security 
number. 

SAFEGUARDS: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

RETENTION  AND  DSPOSAL: 

The  records  are  retained  for  2  years 
after  individual  ceases  to  serve  as  a 
committee  person  or  counselor. 
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SYSTEM  MANAQER(S)  AND  AOOAESS: 

EEO  and  Civil  Rights  Staff.  USDA/ 
FSA.  Stop  0509.  FO  2415.  Washington. 
DC  20013-2415  telephone  (202)  720- 
3901. 

NOrnCATION  PftOCEOURE: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  from  the  System 
Manager  listed  above. 

RECOAO  ACCESS  MOCEOURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address.  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTMQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  pertaining  to  an  individual 
should  contain:  Name,  address.  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

RECORD  SOURCE  CATEOOMES: 

Information  is  supplied  to  this  system 
by  the  subject  individual. 

USOA/FSA-« 
SYSTBiNAME: 

Complaints  and  Discrimination 
Investigation  Handled  by  the  EEO  Staff. 
USDA/FSA-9. 

SYSTBI  LOCATION: 

Office  of  the  Deputy  Administrator. 
Management,  USDA/FSA.  Stop  0560. 
PO  Box  2415.  Washington.  DC  20013- 
2415,  and  in  offices  of  each  EEO 
counselor  at  address  posted  on  bulletin 
boards  in  Washington.  DC.  These 
addresses  are  readily  obtainable  by 
contacting  the  Civil  Rights  and  Small 
Business  Development  Staff.  Stop  509. 
PO  Box  2415.  Washington,  DC  20013- 
2415. 


CATEQORtES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  filed  formal 
allegations  of  discrimination. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Preliminary  inquires,  audit, 
investigation  reports  and  supporting 
material. 

AUTHORrrV  FOR  MAINTENANCE  Of  SYSTBIi: 
42  U.S.C.  2000d.  2000e.  42  U.S.C. 
SlOl.  etseq. 

PURPOSE(S): 

To  facilitate  the  tracking  of 
discrimination  complaints  and 
investigations  as  required. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law.  or  enforcing  or  implementing  a 
statute,  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  when 
information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto; 

(2)  To  the  Department  of  Justice  when 
(a)  the  agency,  or  any  component 
thereof;  or  (b)  any  representative  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  representative  of  the  agency  in 
his  or  her  Individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  individual:  or  (d)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected; 

(3)  To  a  court  or  adjudicative  body 
before  which  the  agency  is  authorized  to 
appear,  when  (a)  the  agency,  or  any 
component  thereof;  (b)  any 
representative  of  the  agency  in  his  or 
her  official  capacity;  (c)  any 
representative  of  the  agency  in  his  or 
her  individual  capacity  where  the 
agency  has  agreed  to  represent  the 


individual;  or  (d)  the  United  States, 
where  the  agency  determines  that  a 
litigation  is  likely  to  affect  the  agency  or 
any  of  its  components,  is  a  party  to 
litigation  or  has  an  interest  in  such 
Utigation,  and  the  agency  determines 
that  use  of  such  records  is  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosiu^  of  the 
records  to  the  court  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected;  and 
(4)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

POUaES  AND  PRACTICES  FOR  STORMQ, 
RETREVffM,  ACCESSMG,  RETAMMQ,  AND 
DtSPOSmO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders  and  Department  computers  at 
the  offices  listed  above. 

RETRIEVABUTY: 

The  records  are  indexed  by  individual 
name. 

SAFEGUARDS: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

RETENTION  AND  DISPOSAU 

The  records  are  retained  for  three 
years  after  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Civil  Rights  and  Small  Business 
Development  Staff,  USDA/FSA,  Stop 
0509.  PO  2415.  Washington,  DC  20013- 
2415. 

NOTnCATION  PROCEDURE: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  frt)m  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address.  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 
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C0NTEST1NQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  requests  to 
the  above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Individual  preliminary  inquires,  third 
party  observers,  audit  and  investigation 
reports. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

This  system  has  been  exempted 
pursuant  to  5  U.S.C.  552a(k)  from  the 
requirements  of  5  U.S.C.  552a(c)(3)(d), 
(e)(1).  (e)(4)(G),  (H),  and  (I),  and  (f) 
because  it  consists  of  investigatory 
material  compiled  for  law  enforcement 
purposes.  Individual  access  to  these 
files  could  impair  investigations  and 
alert  subjects  of  investigations  that  the 
activities  are  being  scrutinized,  and  thus 
allow  them  time  to  take  measures  to 
prevent  detection  of  illegal  action  or 
escape  prosecution.  Disclosure  of 
investigative  techniques  and 
procediu'es,  and  of  existence  and 
identify  confidential  sources  of 
information  would  hamper  law 
enforcement  activity. 

USOA/FSA-10 
SYSTEM  NAME: 

Investigation  and  Audit  Reports, 
USDA/FSA-10. 

SYSTEM  location: 

Executive  Secretariat  Staff,  USDA/ 
FSA,  Stop  0504,  PO  Box  2415. 
Washington,  DC  20013-2415,  Kansas 
City  Commodity  Office,  9200  Ward 
Parkway,  PO  Box  419205,  Kansas  City, 
Missouri  64141-0205,  Kansas  City 
Management  Office,  8930  Ward 
Parkway,  PO  Box  419205,  Kansas  City, 
Missouri  64141-0205.  Each  State  FSA 
office  at  address  listed  in  local 
telephone  directory  under  the  heading 
"United  States  Government,  Department 
of  Agriculture,  Farm  Service  Agency." 

cateoorcs  of  mdivduals  covered  by  the 
system: 

Individuals  who  are  subjects  of  a 
formal  investigation  of  alleged  program 
or  administrative  irregularities. 


categories  of  records  m  the  SYsrai: 

Information  in  this  system  consists  of 
files  on  investigations  and  individuals, 
including  program  documents, 
investigation  reports,  statements  of 
observers,  accident  reports  and  agency 
reports. 

authorhy  for  mamtenance  of  system: 
5  U.S.C.  301. 

PURPOSE(S): 

To  facilitate  FSA's  obUgation  to  issue 
payments  or  benefits  only  to  those  who 
are  eligible  to  receive  such  payments  or 
benefits  under  law  or  agreement. 

ROUTME  USES  OF  RECORDS  MAVfTAMED  M  THE 
SYSTEM,  MCLUOmO  CATEGORES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  enforcing  or  implementing  a 
statute,  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  wh§n 
information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto; 

(2)  To  a  court,  magistrate  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  information  which 
constitutes  evidence  in  that  proceeding, 
or  which  is  sought  in  the  course  of 
discovery  to  the  extent  that  what  is 
disclosed  is  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding;  and 

(3)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  bom  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRCVMG,  ACCESSMO,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTBi: 

STORAGE:  * 

The  records  are  maintained  in  file 
folders  and  Department  computers  at 
the  applicable  addresses  Usted  above. 

retrcvabuty: 

The  records  may  be  indexed  by  name 
of  individual  being  investigated  or 
investigation  case  number. 

safeguards: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 


authorization  codes,  passwords  and 
other  safeguard  technology. 

RETENTION  AND  DnPOSAU 

Investigation  records  are  retained  for 
10  years  after  case  is  closed.  Audit 
records  are  destroyed  eight  years  after 
case  is  closed. 

SYSTEM  MANA'GER(S)  AND  ADDRESS: 

Director,  Executive  Secretariat  Staff, 
USDA/FSA,  Stop  0504.  PO  2415, 
Washington,  DC  20013-2415. 

NOTmcATKM  procedure: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  from  the  System 
Manager  listed  above. 

record  access  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEQORKS: 

Information  in  this  system  is  provided 
by  the  individual,  FSA  employees  and 
representatives,  third  party  observers, 
the  Office  of  Inspector  General  and 
other  investigatory  agencies. 

SYSTEMS  EXBffTED  FROM  CERTAM  PWOVWONS 
OF  THE  ACT: 

This  system  has  been  exempted 
pursuant  to  5  U.S.C.  552a(k)(2)  horn  the 
requirements  of  5  U.S.C.  552a  (c)(3),(d), 
{e)(l),  (e)(4)  (G).  (H).  and  (I)  and  (f)  - 
because  it  consists  of  investigatory 
material  compiled  for  law  enforcement 
purposes.  Individual  access  to  these 
files  could  impair  investigations  and 
alert  subjects  of  investigations  that  their 
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activities  are  being  scrutinized,  and  thus 
allow  them  time  to  take  measures  to 
prevent  detection  of  illegal  action  or 
escape  prosecution.  Disclosure  of 
investigative  techniques  and 
procedures,  and  of  existence  and 
identity  of  confldential  sources  of 
information  would  hamper  law 
enforcement  activity. 

USOA/FSA-11 

SYSTEM  NAME: 

Subsidiary  Personnel,  Pay  and  Travel 
Records,  USDA/FSA-11. 

SYSTEM  location: 

Any  FSA  office  where  individual  is 
employed  at  the  address  shown  in  the 
local  telephone  directory  under  the 
heading,  "United  States  Government, 
E)epartment  of  Agriculture,  Farm 
Service  Agency." 

CATEQOWES  OF  MOIVIHMLS  COVERED  BY  THE 
SYSTEM: 

Individuals  employed  by  FSA. 

CATEOOfUES  Of  RECORDS  IN  THE  SYSTEM: 

Information  in  this  system  consists  of 
personnel  actions,  training  records, 
performance  ratings,  earning  statements, 
time  and  attendance  reports,  travel 
authorizations  and  vouchers,  payroll 
deduction  records,  record  of 
accountable  documents  charged  to 
employee,  appeal  cases,  and  conflict  of 
interest  statements. 

AUTHOWTY  FOR  MAMTENANCE  OF  SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

To  facilitate  FSA  responsibility  to 
follow  Federal  civil  service  and  other 
applicable  employment  laws  and 
regulations. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTBI,  iCLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  prospective  Government 
employers  and  other  prospective 
employers  when  employee  gives 
immediate  supervisor  or  coworker  as 
reference; 

(2)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
a  statute,  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  when 
information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  dvil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule,  regulation  or  order  issued 
pursuant  thereto; 


(3)  To  the  Department  Of  Justice  when 
(a)  the  agency,  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency^n  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected; 

(4)  In  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 
agency  is  authorized  to  appear,  when  (a) 
the  agency,  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  ofHcial  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  agency  determines  that  disclosure  of 
the  records  is  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected; 

(5)  To  a  congressional  ofBce  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains; 

(6)  To  a  collection  or  servicing 
contractor,  or  a  local.  State,  or  Federal 
agency,  when  FSA  determines  a  referral 
is  appropriate  for  serviving  or  collecting 
the  debtor's  account  or  as  provided  for 
in  contracts  with  servicing  or  collection 
agencies: 

(7)  To  the  Internal  Revenue  Service  to 
enable  it  to  offset  and  satisfy  past-due, 
legally  enforceable  debts  owed  to  USDA 
against  Federal  income  tax  refunds;  and 

(8)  To  consumer  reporting  agencies 
pursuant  to  5  U.S.C.  552a(b)(12)  and  as 
defined  by  the  Fair  Credit  Reporting  Act 
(15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  (31  U.S.C 
3701(a)(3)). 


POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVMQ,  ACCESSWQ,  RETAINING,  AND 
OlSPOSiNQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders  and  in  Department  computers  at 
addresses  referenced  above. 

retrievability: 

The  records  may  be  indexed  by  name 
of  individual  employee  or  Social 
Security  Number. 

SAFEGUARDS: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  limited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

retention  and  disposal: 

The  records  are  retained  in  active 
status  during  the  employee's  tenure  at 
the  organizational  entity.  After  tremsfer 
or  separation,  maintained  in  inactive 
status  to  be  used  to  answer  employment 
inquiries.  Conflict  of  interest  statement 
retained  2  years  after  employee  is 
separated. 

system  manager(s)  and  address: 

Director,  Human  Resources  Division, 
USDA/FSA.  Stop  0590,  PO  2415, 
Washington,  DC  20013-2415. 

notification  procedure: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  from  the  System 
Manager  listed  above. 

RECORD  ACCESS  PROCEDURE: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  name, 
address,  ZIP  code,  name  of  the  system ' 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTMQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  name,  address. 
ZIP  code,  name  of  the  system  of  records. 
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year  of  records  in  question,  and  any 
other  pertinent  infcnrmation  to  help 
identify  the  file. 

RKOftO  SOURCE  CATEQOfMe: 

Information  in  these  records  is 
obtained  directly  from  the  employee, 
the  Office  of  Personnel  Management, 
FSA  employees  and  representatives, 
third  party  observers,  the  Office  of 
Inspector  General  and  other 
investigatory  agencies. 

USDA/FSA-12 

SrSTEMNAME: 

Tort,  Program,  And  Gvilian  Employee 
Claims,  USDA/FSA-12. 

SECURITY  CLASSnCATION: 

None. 

SYSTEM  LOCATION: 

Any  FSA  office  having  jurisdiction 
over  the  claim  at  the  location  listed  in 
the  local  telephone  directory  under  the 
heading  "United  States  Government, 
Farm  Service  Agency." 

CATEGORIES  OF  MOIvnUALS  COVERED  BY  THE 

system: 

Individual  by  whom  or  against  whom 
claim  involving  FSA  or  CCC  has  been 
filed. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Information  in  this  system  includes 
files  on  individual  claims,  including 
claim  forms,  police  records, 
investigation  and  accident  reports, 
statements  of  observers,  and  agency 
reports. 

AUTHORITY  FOR  MAMTENANCE  OF  SYSTBI: 

5  U.S.C.  8101-6150;  7  U.S.C.  135b, 
450j,  450k,  4051, 1281-1393, 1421-1449, 
1461-1469, 1471-14711, 17*1-1787;  15 
U.S.C.  714-714p;  16  U.S.C.  590a-590q, 
1301-1311. 1501-1510, 1606,  2101- 
2111,  2201-2205,  3501,  3801-3847, 
4601.  5822;  26  U.S.C.  6109;  28  U.S.C. 
2671-2680;  40  U.S.C.  App.  1,  2,  203;  43 
U.S.C.  1592;  and  48  U.S.C.  1469. 

PURPOSE(S): 

To  facilitate  FSA  responsibilities  to 
investigate  and  resolve  tort  and  civilian 
employee  claims  against  FSA. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  enforcing  or  implementing  a 
statute,  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  when 


information  available  indicates  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
rule,  regulation  or  order  issued  pursuant 
thereto; 

(2)  To  a  court,  magistrate  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  of  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  which  is  sought  in 
the  course  of  discovery  to  the  extent  that 
what  is  disclosed  is  relevant  to  the 
subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding; 

(3)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains; 

(4)  To  the  Department  of  Labor  for 
claims  arising  under  the  Federal 
Employees  Compensation  Act; 

(5)  To  insurance  companies  where 
necessary  for  resolution  of  claim;  and 

(6)  To  cotton  loan  clerks,  a  list  of 
producer  names  and  addresses,  for  the 
purpose  of  offsetting  claims. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DttPOSMQ  OF  RECORDS  M  THE  system: 

storage: 

The  records  are  kept  in  folders  and  in 
Department  computers  at  the  locations 
indicated  above. 

retrcvabuty: 

The  records  may  be  indexed  by  name 
or  by  claimant  number. 

SAFEGUARD: 

The  records  are  kept  in  secured 
Government  buildings.  Access  is  Umited 
to  authorized  FSA  representatives. 
Computer  files  are  protected  by 
authorization  codes,  passwords  and 
other  safeguard  technology. 

RETENTION  AND  DttPOSAU 

The  records  are  retained  after 
settlement  for  6  years  if  CCC  and  five 
years  if  appropriated  funds  are 
involved. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Financial  Management 
Division,  USDA/FSA,  Stop  1062,  PO 
2415,  Washington,  DC  20013-2415. 

NOmCATION  PROCaXJRE: 

An  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  such  individual  from  the  System 
Maaager  listed  above. 


RECORD  ACCESS  PROCEDURES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
{>ertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  maiiced 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question,   - 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTMG  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  claimants,  observers, 
agency  employees,  and  investigative 
personnel. 

USOA/FSA-13 

SYSTEM  NAME: 

Claims  Data  Base  (Automated), 
USDA/FSA-13 

SYSTEM  LOCATION: 

Kansas  City  Management  Office, 
USDA/FSA,  8930  Ward  Parkway, 
Kansas  City,  MO  64114. 

CATEGORCS  OF  MOIVBUALS  COVERED  BY  THE 
SVSIfaM: 

Agricultural  producers. 

CATEGORCS  OF  RECORDS  M  THE  SYSTEM: 

Information  identifying  the 
delinquent  debtor,  such  as  name, 
address,  producer  identification  number 
(social  security  number  or  taxpayer 
identification  number);  information 
relating  to  claim  identification,  such  as 
claim  control  number,  which  is 
comprised  of  a  State  and  county  code 
and  an  alpha-numeric  control  number; 
codes  identifying  the  type  of  claim  and 
the  basis  for  establishing  the  claim; 
identification  of  programs  under  which 
the  claim  arose;  date  the  claim  arose; 
loan,  farm  or  contract  number,  interest 
rate  applied  to  claim;  the  date  interest 
on  the  claim  starts  and  the  principal 
amount  of  the  claim;  information  related 
to  claims  actions  and  status  changes 
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which  have  occurred  since  the  claim 
was  initially  established,  such  as 
transfers  from  originating  FSA  office  to 
other  FSA  State  or  county  offices  and 
referrals  to  the  Office  of  the  General 
Counsel  for  legal  action;  termination  of 
claims  actions;  changes  in  claim  amoimt 
resulting  from  compromises,  addition  of 
collection  or  court  costs  and  brief 
remarks  which  identify  or  clarify 
actions  being  taken  by  the  FSA  office 
submitting  the  claim  information. 

AUTNORrTY  FOR  MAMTENANCE  OF  THE  SYSTBH: 
7  U.S.C.  1281-1393;  7  U.S.C.  1421- 
1449  and  15  U.S.C.  714-714p. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  M  THE 
SYSTEM,  tICLUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

USDA  employees  maintain  and 
update  the  system  with  expanded 
claims  data  for  assistance  in  preparation 
of  the  SF-220  report  (Report  on  Status 
of  Accounts  and  Loans  Receivable  from 
the  Public)  and  the  production  of  other 
debt  management  reports.  Records 
contained  in  this  system  may  be 
disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
the  statute,  rule,  regulation  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  dvil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation  or  order  issued  pursuant 
thereto; 

(2)  To  the  Department  of  Justice  when 
(a)  the  agency,  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity;  or 
(c)  any  employee  of  the  agency  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States,  where  the  agency 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  the 
agency  to  be  relevant  and  necessary  to 
the  litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected; 

(3)  To  a  proceeding  before  a  court  or 
adjudicative  body  before  which  the 


agency  is  authorized  to  appear,  when  (a) 
the  agency,  or  any  component  thereof; 
or  (b)  any  employee  of  the  agency  in  his 
or  her  official  capacity;  or  (c)  any 
employee  of  the  agency  in  his  or  her 
individual  capacity  where  the  agency 
has  agreed  to  represent  the  employee;  or 
(d)  the  United  States,  where  the  agency 
determines  that  litigation  is  hkely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation;  and 
the  agency  determines  that  use  of  such 
records  is  relevant  and  necessary  to  the 
litigation;  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the  court  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected; 

(4)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  bom  the  congressional  ofHce 
at  the  request  of  the  individual; 

(5)  To  a  commercial  credit  reporting 
agency  for  it  to  make  the  information 
pubhcly  available.  Only  that 
information  directly  related  to  the 
identity  of  the  debtor  and  history  of  the 
claim  will  be  released.  Debtor 
information  will  consist  of  the 
following:  The  debtor's  name,  address, 
taxpayer  identification  number,  and 
other  information  necessary  to  establish 
the  identity  of  the  debtor;  the  amount, 
status,  and  history  of  the  claim,  and  the 
proQtim  under  which  the  claim  arose; 

(6)  To  a  collection  or  servicing 
contractor,  or  a  local,  State,  or  Federal 
agency,  when  FSA  determines  a  referral 
IS  appropriate  for  servicing  or  collecting 
the  debtor's  accoimt  or  as  provided  for 
in  contracts  with  servicing  or  collection 
agencies; 

(7)  To  the  Internal  Revenue  Service  to 
enable  it  to  offset  and  satisfy  past-due, 
legally  enforceable  debts  owed  to  USDA 
against  Federal  income  tax  refunds; 

(8)  To  the  Department  of  Defense, 
information  regarding  indebtedness,  for 
the  purpose  of  conducting  computer 
matching  programs  to  identify  and 
locate  individuals  receiving  Federal 
salary  or  benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  FSA/ 
CCC  in  order  to  collect  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  administrative  or  salary 
offset  procedures,  or  by  collection 
agencies; 

(9)  To  the  United  States  Postal 
Service,  information  regarding 
indebtedness,  for  the  purpose  of 
conducting  computer  matching 
programs  to  identify  and  locate        -^ 


individuals  receiving  Federal  salary  or 
benefit  payments  and  who  are 
deUnquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  FSA/ 
CCC  in  order  to  collect  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  administrative  or  salary 
offset  procedures,  or  by  collection 
agencies. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AQENQES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosures  may  be  made 
ftt)m  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Qedit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3701(a)(3)). 

POUaES  AND  PRACTICES  FOR  STORMHQ, 
RETRIEVMQ,  ACCESSMQ,  RETAMMQ,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Claims  Data  Base  records  are  stored 
on  disk  files.  The  data  base  is 
duplicated  on  magnetic  tape  files. 

RETRIEVABRJTY: 

Records  can  be  accessed  by  producer 
identification  number  (if  available), 
farm  number  or  State,  county  and  claim 
number. 

SAFEGUARDS: 

On-line  access  to  data  in  the  Claims 
Data  Base  (Automated)  is  controlled  by 
password  protection. 

RETENTION  AND  DISPOSAL: 

Claim  records  remain  on  the  data  base 
for  4  months  after  a  claim  has  been  zero- 
balanced,  at  which  time  the  data  is 
transferred  from  disk  to  tape  files.  The 
data  is  retained  on  tape  files  for  1  year. 
Data  on  magnetic  tape  files  is  then 
written  over  for  disposal. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Kansas  City  Management 
Office,  FSA,  USDA.  8930  Ward 
Parkway,  Kansas  City,  Missouri  64114. 

NOTVKATION  PROCEDURE: 

An  individual  may  request 
information  as  to  whether  the  system 
contains  records  pertaining  to  such 
individual  from  the  Director,  Kansas 
City  Management  Office,  FSA,  USDA, 
8930  Ward  Parkway,  Kansas  City, 
Missouri  64114.  A  request  for 
information  regarding  an  individual 
should  include:  Full  name,  address,  ZIP 
code,  producer  identification  number, 
(if  available),  farm  number  or  claim 
number,  and  any  other  pertinent 
information  to  help  identify  the  file. 
Before  information  about  any  record  is 
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released,  the  System  Manager  may 
require  the  individual  to  provide  proof 
of  identity  or  require  the  requester  to 
furnish  an  authorization  from  the 
individual  to  permit  release  of 
information. 

RECORO  ACCESS  PROCEOUflES: 

An  individual  may  obtain  information 
about  a  record  in  the  system  which 
pertains  to  such  individual  by 
submitting  a  written  request  to  the 
above  listed  System  Manager.  The 
envelope  and  letter  should  be  marked 
"Privacy  Act  Request."  A  request  for 
information  should  contain:  Name, 
address,  ZIP  code,  name  of  the  system 
of  records,  year  of  records  in  question, 
and  any  other  pertinent  information  to 
help  identify  the  file. 

CONTESTMQ  RECORD  PBOCEOURES: 

Individuals  desiring  to  contest  or 
amend  the  information  maintained  in 
the  system  should  direct  their  request  to 
the  above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Records  in  this  system  come  primarily 
from  documents  submitted  by  the  FSA 
county  office  maintaining  farm  records 
on  the  individual  producer.  Information 
in  these  records  is  obtained  directly 
from  the  individuals  in  the  system. 

USOA/FSA-14 

SYSTEM  NAME: 

Applicant/Borrower,  USDA/FSA-14. 

SYSTEM  location: 

Each  Farm  Service  Agency  (FSA) 
applicant's/borrower's  records  are 
located  in  the  Agricultural  Credit  Team 
Office,  County,  District,  or  State  Office 
through  which  the  financial  assistance 
is  sought  or  was  obtained,  and 
electronic  account  records  are  in  the 
Finance  Office  in  St.  Louis,  Missouri.  A 
State  Office  version  of  the  Team  Office, 
County  or  ENstrict  office  file  may  be 
located  in  or  accessible  by  the  State 
Office  which  is  responsible  for  that 
Agricultural  Credit  Team,  County  or 
District  Office.  Correspondence 
regarding  borrowers  is  located  in  the 
AgricultiuBl  Credit  Team,  County, 
District,  State  and  National  Office  files. 
The  addresses  of  Agricultural  Credit 
Team,  County,  District  and  State  Offices 


are  listed  in  the  telephone  directory  of 
the  appropriate  city  or  town  under  the 
heading  "United  States  Government, 
Department  of  Agriculture,  Farm 
Service  Agency."  The  Finance  Office  is 
located  at  1520  Market  Street,  St.  Louis, 
Missouri  63103. 

CATEGORIES  OF  INDIV»UALS  COVERED  BY  THE 

system: 

Present  and  former  FSA  applicants/ 
borrowers  and  their  respective 
household  members  including  members 
of  associations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  includes  files  containing 
characteristics  of  applicants/borrowers 
and  their  respective  household 
members,  such  as  gross  and  net  income, 
sources  of  income,  capital,  assets  and 
Uabilities,  net  worth,  age,  race,  number 
of  dependents,  marital  status,  reference 
material,  farm  or  ranch  operating  plans, 
and  property  appraisals. 

The  system  also  includes  credit 
reports  and  personal  references  from 
credit  agencies,  lenders,  businesses,  and 
individuals.  In  addition,  a  running 
record  of  observation  concerning  the 
operations  of  the  person  being  financed 
is  included.  A  record  of  deposits  to  and 
withdrawals  from  an  individual's 
supervised  bank  account  is  also 
contained  in  those  files  where 
appropriate.  In  some  Agricultural  Credit 
Team  and  County  Offices,  this  record  is 
maintained  in  a  separate  folder 
containing  only  information  relating  to 
activity  within  supervised  bank 
accounts.  Some  items  or  information  are 
extracted  from  the  individual's  file  and 
placed  in  a  card  file  for  quick  reference. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

7  U.S.C.  1921  et.  seq.,  42  U.S.C.  1471 
et.  seq.,  and  42  U.S.C.  2706. 

ROUTME  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local,  tribal, 
foreign,  or  other  public  authority 
foreign,  charged  with  the  responsibility 
of  investigating  or  prosecuting  a 
violation  of  law,  or  of  enforcing  or 
implementing  a  statute  or  a  rule, 
regulation  or  order  issued  pursuant 
thereto,  or  of  any  record  within  this 
system  when  information  available 
indicates  a  violation  or  potential 
violation  of  law,  whether  civil,  criminal 
or  regulatory  in  nature,  and  whether 
arising  by  general  statute  or  particular 
program  statute,  or  by  rule,  regulation  or 
order  issued  pursuant  thereto,  if  the 
information  disclosed  is  relevant  to  any 


enforcement,  regulatory,  investigative, 
or  prosecutive  responsibility  of  the 
receiving  agency; 

(2)  Tobusiness  firms  in  a  trade  area 
that  buy  chattel  or  crops  or  sell  them  for 
commission.  The  disclosure  may 
include  the  name,  home  address,  social 
security  numbers  and  financial 
information.  This  is  being  done  so  that 
FSA  may  benefit  from  the  purchaser 
notification  provisions  of  section  1324 
of  the  Food  Security  Act  of  1985  (7 
U.S.C.  163(e)).  The  Act  requires  that 
potential  purchasers  of  farm 
commodities  must  be  advised  ahead  of 
time  that  a  lien  exists  in  order  for  the 
creditor  to  perfect  its  lien  against  such 
purchases; 

(3)  To  the  appropriate  authority  when 
a  default  involves  a  security  interest  in 
tribal  allotted  or  trust  land.  The 
disclosure  may  include  the  name,  home 
address,  and  information  concerning 
default  on  loan  repayment.  Piirsuant  to 
the  Cranston-Gonzales  National 
Affordable  Housing  Act  of  1990  (42 
U.S.C.  12701  et.  seq.),  liquidation  may 
be  pursued  only  after  offering  to  transfer 
the  account  to  an  eligible  tribal  member, 
the  tribe,  or  the  Indian  housing 
authority  serving  the  tribe(s); 

(4)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual; 

(5)  To  a  collection  or  servicing 
contractor,  financial  institution,  or  a 
local.  State,  or  Federal  agency,  when 
FSA  determines  such  referral  is 
appropriate  for  servicing  or  collecting 
the  borrower's  account  or  as  provided  in 
contracts  with  servicing  or  collection 
agencies.  The  disclosure  may  include 
name,  home  address,  social  security 
number,  and  financial  information; 

(6)  In  a  proceeding  before  a  court  or 
adjudicative  body,  when:  (a)  the  agency 
or  any  component  thereof;  or  (b)  any 
employee  of  the  agency  in  his  or  her 
official  capacity;  or  (c)  any  employee  of 
the  agency  in  his  or  her  individual 
capacity  where  the  agency  has  agreed  to 
represent  the  employee;  or  (d)  the 
United  States  is  a  paiXy  to  litigation  or 
has  an  interest  in  such  litigation  and,  by 
careful  review,  the  agency  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  agency 
determines  that  disclosure  of  the 
records  is  a  use  of  the  information 
contained  in  the  records  Ihat  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records; 

(7)  To  financial  consultants,  advisors, 
lending  institutions,  packagers,  agents, 
and  private  or  commercial  credit 
sources  when  FSA  determines  such 
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referral  is  appropriate  to  encourage  the 
borrowers  to  refinance  their  PSA 
indebtedness  as  required  by  Title  V  of 
the  Housing  Act  of  1949,  as  amended 
(42  U.S.C.  1471).  The  disclosure  may 
include  name,  home  address,  and 
financial  information  for  selected 
borrowers; 

(8)  To  the  Department  of  the  Treasury, 
Internal  Revenue  Service  (IRS),  any 
legally  enforceable  debt(s),  to  be  offset 
against  any  tax  refund  that  may  become 
due  the  debtor  for  the  tax  year  in  which 
the  referral  is  made,  in  accordance  with 
the  IRS  regulations  at  26  CFR  301.6402- 
6T,  Offset  of  Past  Due  Legally 
Enforceable  Debt  Against  Overpayment, 
and  under  the  authority  contained  in  31 
U.S.C  3720A; 

(9)  To  the  Defense  Manpower  Data 
Center,  Department  of  Defense,  and  the 
United  States  Postal  Service  any 
information  regarding  indebtedness,  for 
the  purpose  of  conducting  computer 
matching  programs  to  identify  and 
locate  individuals  receiving  Federal 
salary  or  benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
FSA  in  order  to  collect  debts  under  the 
provisions  of  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365)  by  voluntary 
repayment,  administrative  or  salary 
o^set  procedures,  or  by  collection 
agencies; 

(10)  To  lending  institutions  any 
financial  information  when  FSA 
determines  the  individual  may  be 
financially  capable  of  qualifying  for 
credit  with  or  without  a  guarantee.  The 
referral  may  contain  name,  home 
address,  and  financial  information; 

(11)  To  lending  institutions  that  have 
a  lien  against  the  same  property  as  FSA, 
for  the  purpose  of  the  collection  of  the 
debt.  These  loans  can  be  under  the 
direct  or  guaranteed  loan  programs. 
Disclosure  may  include  names,  home 
addresses,  social  security  numbers,  and 
financial  information; 

(12)  To  private  attorneys  under 
contract  with  either  FSA  or  with  the 
Department  of  Justice  for  the  purpose  of 
foreclosure  and  possession  actions  and 
collection  of  past  due  accounts  in 
connection  with  FSA  loans; 

(13)  To  the  Department  of  Justice 
when:  (a)  The  agency  or  any  component 
thereof;  or  (b)  any  employee  of  the 
agency  in  his  or  her  official  capacity 
where  the  Department  of  Justice  has 
agreed  to  represent  the  employee;  or  (c) 
the  United  States  Government  is  a  party 
to  litigation  or  has  an  interest  in  such 
litigation,  and  by  careful  review,  the 
agency  determines  that  the  records  are 
both  relevant  and  necesssary  to  the 
litigation  and  the  use  of  such  records  by 


the  Department  of  Justice  is  therefore 
deemed  by  the  agency  to  be  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  agency  collected 
the  records; 

(14)  To  the  Department  of  Housing 
and  Urban  Development  (HUD)  as  a 
record  of  location  utilized  by  Federal 
agencies  for  an  automatic  credit 
prescreening  system.  The  disclosure 
may  include  names,  home  addresses, 
social  security  numbers,  and  financial 
information; 

(15)  To  the  Department  of  Labor,  State 
Wage  Information  Collection  agencies, 
and  other  Federal,  State,  and  local 
agencies,  as  well  as  those  responsible 
for  verifying  information  furnished  to 
qualify  for  Federal  benefits,  to  conduct 
wage  and  benefit  matching  through 
manual  and/or  automated  means,  for  the 
purpose  of  determining  compliance 
with  Federal  regulations  and 
appropriate  servicing  actions  against 
those  not  entitled  to  program  benefits, 
including  possible  recovery  of  improper 
benefits.  This  may  include  names,  home 
addresses,  social  security  numbers,  and 
financial  information;  and 

(16)  To  financial  consultants, 
advisors,  or  underwriters,  when  FSA 
determines  such  referral  is  appropriate 
for  developing  packaging  and  marketing 
strategies  involving  the  sale  of  FSA  loan 
assets.  The  referral  may  include  names, 
home  addresses,  and  financial 
information. 

disclosure  to  consumer  reportmq 
aq0m:ies: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12):  Disclosure  may  be  made 
firom  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f)  or  the 
Federal  Claims  Collection  Act  (31  U.S.C. 
3701(a)(3)).    . 

POUOES  AND  PRACTICES  FOR  STORINQ, 
RETRIEVMQ,  ACCESSMG,  RETAMMQ,  AND 
nSPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  electronically 
and  in  file  folders  at  the  Agricultural 
Credit  Team.  County.  District.  State,  and 
National  offices.  A  limited  subset  of 
personal,  financial  and  characteristics 
data  required  for  effective  management 
of  the  programs  and  borrower 
repayment  status  is  maintained  on  disk 
or  magnetic  tape  at  the  Finance  Office. 
This  subset  of  data  may  be  accessed  by 
the  authorized  personnel  fitjm  each 
office. 

retrievabiuty: 

Records  are  indexed  by  name, 
identification  number  and  type  of  loan. 
Data  may  be  retrieved  firom  paper 


records  or  the  magnetic  tapes.  A  limited 
subset  is  available  through 
telecommunications  capability,  ranging 
from  telephones  to  intelligent  terminals. 
All  FSA  Agricultural  Credit  Team,  State, 
National  and  some  county  offices  have 
the  telecommunications  capability 
available  to  access  this  subset  of  data. 

SAFEGUARDS: 

Records  are  kept  in  locked  offices  at 
the  Agricultural  Credit  Team.  County, 
District,  State  and  National  Offices.  A 
limited  subset  of  data  is  also  maintained 
in  a  tape  and  disk  library  and  an  on-line 
retrieval  system  at  the  Finance  Office. 
Access  is  restricted  to  authorized  FSA 
personnel.  A  system  operator  and 
terminal  passwords  and  code  nimibers 
are  used  to  restrict  access  to  the  online 
system.  Passwords  and  code  numbers 
are  changed  as  necessary. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  subject  to  the 
Federal  Records  Disposal  Act  of  1943 
(44  U.S.C.  366-380)  and  in  accordance 
with  FSA's  disposal  schedules.  The 
Agricultural  Credit  Team,  District, 
County,  State  and  National  office 
dispose  of  records  by  shredding, 
burning,  or  other  suitable  disposal 
methods  after  established  retention 
periods  have  been  fulfilled.  Finance 
Office  records  are  disposed  of  by 
overprinting.  (Destruction  methods  may 
never  compromise  the  confidentiality  of 
information  contained  in  the  records). 
Applications,  including  credit  reports 
and  jjersonal  referencesivhich  are 
rejected,  withdrawTi,  or  otherwise 
terminated,  are  kept  in  the  Agricultural 
Credit.  County.  District,  or  State  office 
for  2  full  fiscal  years  and  1  month  after 
the  end  of  the  fiscal  year  in  which  the 
appUcation  was  rejected,  withdrawn, 
canceled,  or  expired.  If  final  action  was 
taken  on  the  application,  including  an 
appeal,  investigation,  or  litigation,  the 
application  is  kept  for  1  full  fiscal  year 
after  the  end  of  the  fiscal  year  in  which 
final  action  was  taken.  The  records, 
including  credit  reports,  of  borrowers 
who  have  paid  or  otherwise  satisfied 
their  obligations  are  retained  at  the 
Agricultural  Credit  Team.  County, 
District,  or  State  Office  for  1  hill  fiscal 
year  after  the  fiscal  year  in  which  the 
loan  was  paid  in  full.  Correspondence 
records  at  the  National  Office  which 
concern  borrowers  and  applicants  are 
retained  for  3  full  fiscal  years  after  the 
last  year  in  which  there  was 
correspondence. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Agricultural  Credit  Manager  at 
the  Agricultural  Credit  Team  Office  or  at 
the  County  Office.  District  Director  at 
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the  District  Office,  and  the  State 
Executive  Director  at  the  State  Office, 
the  Assistant  Administrator  of  the 
Finance  Office  for  Finance  Office  in  St. 
Louis,  MO,  and  the  PSA  Administrator 
for  the  National  OfBce  at  the  following 
address:  USDA/FSA  Administrator, 
Stop  0501,  PO  2415,  Washington,  DC 
20250-2415. 

NOTmCATION  PROCBHJRE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  determine  whether  the 
system  contains  records  pertaining  to 
themselves  from  the  appropriate 
Systems  Manager.  If  specific  location  of 
the  record  is  not  known,  the  individual 
should  address  their  request  to: 
Administrator,  PSA,  Attention:  Preedom 
of  Information  Officer,  Stop  0506,  PO 
Box  2415,  Washington,  DC  20013-2415. 
A  request  for  information  should 
include:  Name,  address.  State  and 
county  where  the  loan  was  applied  for 
or  approved,  and  particulars  involved 
(i.e.  date  of  request/approval,  type  of 
loan,  etc.). 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  as  to  the  procedures  for 
gaining  access  to  a  record  in  this  system 
which  pertains  to  themselves  by 
su'bmitting  a  written  request  to  one  of 
the  Systems  Managers.  The  envelope 
and  letter  should  be  marked  "Privacy 
Act  Request."  A  request  for  information 
should  contain:  Name,  address,  ZIP 
code,  name  of  the  system  of  records  in 
question,  and  any  other  pertinent 
information  to  help  identify  the  file. 

CONTESTMO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager,  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inacciuate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records 
in  question,  and  any  other  pertinent 
information  to  help  identify  the  file. 

RECORD  SOURCE  CATEQ0RK8: 

Information  in  this  system  comes 
primarily  from  the  borrower.  Credit 
reports  and  personal  references  come 
primarily  from  credit  agencies  and 
creditors. 

EXBtVnONS  CLAMB)  FOR  THE  SYSTBi: 

None. 


USDA/FSA-15 
SYSTEM  NAME: 

Designated  Attorney  and  Escrow 
Agent  Pile,  USDA/FSA-15. 

SYSTEM  LOCATION: 

Each  designated  attorney  or  escrow 
agent  file  is  located  in  the  Agricultural 
Credit  Team  or  County  Office  and  State 
Office  in  the  State  in  which  they  are 
designated.  In  addition,  all  designated 
attorneys  and  escrow  agents  are  listed  at 
the  National  Office.  The  addresses  of 
State  and  County  offices  are  listed  in  the 
telephone  directory  of  the  appropriate 
city  or  town  under  the  heading  "United 
States  Government,  Department  of 
Agriculture,  Parm  Service  Agency". 

categories  of  moiviouals  covered  by  the 
system: 

All  PSA  designated  attorneys  and 
escrow  agents,  including  those  whose 
designations  have  expired  within  the 
last  year. 

categories  of  records  in  the  system: 

The  system  consists  of  a  list  of  names 
of  designated  attorneys  and  escrow 
agents,  and  may  include  comments  as  to 
whether  their  performance  has  been 
satisfactory. 

AUTHORrrr  for  maintenance  of  this  system: 

7  U.S.C.  1921  et.  seq.,  42  U.S.C.  1471 
et.  seq.,  and  5  U.S.C.  301 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEOORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  a  violation 
of  law,  or  of  enforcing  or  implementing 
a  statute  or  a  rule,  regulation  or  order 
issued  pursuant  thereto,  or  of  any  record 
within  this  system  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation  or  order  issued  pursuant 
thereto; 

(2)  To  PSA  borrowers  prior  to  loan 
closing  and  to  other  interested  parties 
upon  request:  and 

(3)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  request  of  that  individual. 


policies  and  practices  for  stormq, 
retrcvmq,  accessmq,  ret  ammo,  and 
disposmg  of  records  m  the  system: 

storage: 

Records  are  maintained  in  file  folders 
at  the  appropriate  location. 

retrievabnjty: 
Records  are  indexed  by  name. 

safeguards: 

Records  are  kept  in  locked  offices  at 
all  levels.  Access  at  all  levels  is 
restricted  to  authorized  PSA  personnel. 

retention  and  disposal: 

Records  are  maintained  subject  to  the 
Federal  Records  Disposal  Act  of  1943 
(44  U.S.C.  366-380>and  in  accordance 
with  PSA's  disposal  schedules.  Records 
are  destroyed  1  year  after  termination  of 
the  designation. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

The  Agricultural  Credit  Manager  at 
the  County  level.  District  Director  at  the 
District  level,  the  State  Executive 
Director  at  the  State  level,  and  the 
Administrator,  PSA,  for  the  National 
Office  file  at  the  following  address: 
USDA/PSA,  Stop  0501,  Washington,  DC 
20013-2415. 

NOTnCATION  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  information  as  to  whether 
this  system  contains  records  pertaining 
to  themselves  from  the  appropriate 
systems  manager.  If  the  specific  location 
of  the  record  is  not  known,  the 
individual  should  address  the  request  to 
the  Administrator  (Attention:  Preedom 
of  Information  Officer).  USDA/PSA, 
Stop  0506,  PO  Box  2415,  Washington, 
DC  20013-2415.  A  request  for 
information  pertaining  to  an  individual 
should  contain:  Name,  address  and 
State  and  county  in  which  the 
individual  was  a  designated  attorney  or 
escrow  agent. 

RECORDS  ACCESS  PROCBHiRES: 

An  individual  may  obtain  information 
as  to  the  procedures  for  gaining  access 
to  a  record  in  the  system  which  pertains 
to  themselves  by  submitting  a  written 
request  to  one  of  the  Systems  Mangers 
referred  to  in  the  preceding  paragraph. 
A  request  for  information  pertaining  to 
an  individual  should  contain:  Name, 
address,  ZIP  code,  name  of  system  of 
record,  year  of  records  in  question,  and 
any  other  p)ertinent  information  to  help 
identify  the  file. 

CONTESTRM  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
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above  System  Manager,  and  should 
include  the  reason  for  contesting  it  and 
the  proposed  admenment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  pertaining  to  an  individual 
should  contain:  Name,  address,  ZIP 
code,  name  of  system  of  record,  year  of 
records  in  question,  and  any  other 
pertinent  information  to  help  identify 
the  file. 

RECOftO  SOURCE  CATEQOMES: 

Information  comes  primarily  from  the 
subject  of  the  file. 

USOA/FSA-16 

systbiname: 
Graduation  File.  USDA/FSA-16. 

SYsrai  location: 

Each  borrower's  graduation  file  is 
located  in  the  Agricultural  Credit  Team 
Office  or  County  Office  through  which 
the  borrower  obtained  the  loan  and,  in 
some  cases,  at  the  State  Office 
responsible  for  that  Agricultural  Credit 
Team  Office  or  County  office.  The 
addresses  of  State  and  County  Offices 
are  listed  in  the  telephone  directory 
under  the  heading  "United  States 
Government.  Department  of  Agriculture, 
Farm  Service  Agency. 

CATEQOMES  OF  MOIVBUALS  COVERED  BY  THE 

system: 

All  FSA  borrower's  whose  loans  are 
eligible  for  review  to  determine  the 
borrower  should  obtain  credit  from 
other  sources.  All  borrowers  who  have 
been  in  debt  for  at  least  3  years  on  an 
emergency  loan,  an  operating  loan,  or  a 
real  estate  loan  are  considered  eligible 
for  review. 

CATEOOMES  Of  RECORDS  M  THE  SYSTEM: 

The  system  consists  of  files 
containing  names  of  borrowers  eligible 
for  review,  type  of  loan,  whether 
graduation  is  advisable,  and  any 
communications  with  the  borrower 
concerning  whether  the  loan  has  been 
paid  off  or  if  the  borrower  is  unable  to 
refinance,  as  well  as  comments  of  the 
county  committee  and  the  Agricultural 
Credit  Manager. 

AUTHORITY  FOR  MAMTENANCE  OF  THE  SYSTEM: 

7  U.S.C.  1921  et.  seq..  42  U.S.C.  1471 
et.  seq.,  and  5  U.S.C.  301. 

ROUTME  USES  OF  RECORDS  MAMTAaCD  M  THE 
SYSTEM,  MCLUOMQ  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  contained  in  this  system  may 
be  disclosed: 

(1)  To  the  appropriate  agency, 
whether  Federal.  State,  local,  tribal,  or 
foreign,  charged  with  the  responsibility 


of  investigating  or  prosecuting  a 
violation  of  law,  or  of  enforcing  or 
implementing  a  statute,  rule,  regulation 
or  order  issued  pursuant  thereto,  or  of 
any  record  within  this  system  when 
information  available  indicates  a 
violation  or  potential  violation  of  law. 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute  or  particular  program  statute,  or 
by  rule  regulation  or  order  issued 
pursuant  thereto,  if  the  information 
disclosed  is  relevant  to  any 
enforcement,  regulatory,  investigative, 
or  prosecutive  responsibility  of  the 
receiving  agency; 

(2)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  the  congressional  office 
made  at  the  written  request  of  that 
individual;  and 

(3)  To  financial  consultants,  advisors, 
lending  institutions,  packagers,  agents. 
and  private  or  commercial  credit 
sources,  when  FSA  determines  such 
referral  is  appropriate  to  encourage 
contacting  selected  borrowers  to 
facilitate  the  refinancing  of  their  FSA 
indebtedness  as  required  by  Title  V  of 
the  Housing  Act  of  1949,  as  eunended. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETREVMQ,  ACCESSMQ,  RETAINMQ  AND 
06POSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETREVABIUTY: 

Records  are  indexed  by  name. 

SAFEGUARDS: 

Records  are  kept  in  locked  offices, 
and  access  is  restricted  to  authorized 
FSA  personnel. 

RETBinON  AND  disposal: 

Records  are  retained  for  3  years  after 
the  list  of  borrowers  eligible  for  review 
was  received  by  the  Agricultural  Credit 
Manager. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  Agricultural  Credit  Manager  and 
the  State  Executive  Director  at  the 
appropriate  levels. 

NOTnCATXM  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  determine  whether  the 
system  contains  records  pertaining  to 
themselves  fit>m  the  appropriate 
Systems  Manager.  If  specific  location  of 
the  record  is  not  known,  the  individual 
should  address  their  request  to: 
Administrator,  FSA,  Attention:  Freedom 
of  Information  Officer.  Stop  0506,  PO 
Box  2415,  Washington,  DC  20013-2415. 
A  request  for  information  should 
contain:  Name,  address,  the  FSA  Office 


where  loan  or  was  applied  for  or 
approved  and  particulars  involved  (i.e., 
date  of  request/approval,  type  of  loan, 
etc.). 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  regarding  the  procedures 
for  gaining  access  to  a  record  in  the 
system  which  pertains  to  themselves  by 
submitting  a  written  request  to  one  of 
the  Systems  Managers  referred  to  in  the 
preceding  paragraph.  The  envelope  and 
letter  should  be  marked  "Privacy  Act 
Request."  A  request  for  information 
should  contain:  Name,  address.  ZIP 
code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

CONTESTmO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
above  listed  System  Manager  and 
should  include  the  reason  for  contesting 
it  and  the  proposed  amendment  to  the 
information  with  supporting 
information  to  show  how  the  record  is 
inaccurate.  A  request  for  contesting 
records  should  contain:  Name,  address, 
ZIP  code,  name  of  the  system  of  records, 
year  of  records  in  question,  and  any 
other  pertinent  information  to  help 
identify  the  file. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  comes 
primarily  from  the  borrower. 

[FR  Doc.  97-2980  Filed  2-5-97;  8:45  am] 
BILUNQ  COOe  3410-OS-P 


Natural  Resources  Conservation 
Service 

Marshland  Watershed  Project; 
Marshland  Dike:  Wallace  to  Yoshihara: 
Snohomish  County,  WA 

AGENCY:  Natural  Resources 
Conservation  Service. 
ACTION:  Notice  of  availability  of  a 
finding  of  no  significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  Part  1500); 
and  the  Natural  Resources  Conservation 
Service  Regulations  (7  CFR  Part  650); 
the  Natural  Resoiuces  Conservation 
Service,  U.S.  E)epartment  of  Agriculture, 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Marshland  Watershed  Project; 
Marshland  Dike,  Wallace  to  Yoshihara. 
Snohomish  County,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 


cisha 
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Lynn  A.  Brown,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
West  316  Boone  Avenue,  Suite  450, 
Spokane,  Washington  99201,  telephone 
(509)  353-2337. 

SUPPLEMENTARY  MFORMA-nON:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Lynn  A.  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  was  authorized  for 
construction  in  1962  imder  the 
authority  of  the  Watershed  Protection 
and  Flood  Prevention  Act  (PL  83-566) 
as  amended  and  administered  by  the 
USDA,  Natural  Resoim:es  Conservation 
Service  (NRCS). 

The  project  (Wallace  to  Yoshihara) 
plans  to  remove  the  existing, 
uncompacted  dike  and  the  Lowell- 
Snohomish  River  Road  and  return  the 
area  to  a  natural  liver  levee,  associated 
riparian  area,  and  pasture  land.  A  new 
dike  is  planned  for  construction  away 
firom  the  river  (off-set)  and  will  be  built 
with  suitable  compacted  material.  The 
extent  of  the  dike  construction  is  from 
a  point  near  the  Wallace  property  to  the 
Yoshihara  property  amoimting  to  7,966 
feet.  The  designed  height  of  the  dike 
will  be  in  accordance  with  the  Levee 
and  Dike  System  Coordination 
Agreement,  signed  March  13, 1991, 
which  is  part  of  the  Snohomish  River 
Comprehensive  Flood  Control 
Management  Plan,  dated  December 
1991.  The  agreed  to  dike  height  is  the 
5-year  flood  frequency  level  plus  one 
foot  of  freeboard.  The  dike  is  designed 
to  withstand  overtopping  during  high 
flows  in  the  Snohomish  River.  The  off- 
set dike  will  leave  12.5  acres  exposed  to 
low  level  flood  waters.  Currently,  this 
area  is  divided  into  four  parcels  having 
four  different  owners.  The  four  parcels 
contain  six  residences  and  associated 
out-buildings.  The  selected  treatment 
alternative  will  require  the  removal  of 
these  homes  and  buildings.  The 
Marshland  Flood  Control  District, 
project  sponsors,  will  provide  land 
rights  and/or  easements. 

The  Notice  of  Availability  of  a 
Finding  Of  No  Significant  Impact 
(FONSI)  has  been  forwarded  to  the 
Environmental  Protection  Agency  and 
to  various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI/ 
Final  Environmental  Assessment  are 
available  to  fill  single  copy  requests  at 
the  above  address.  Basic  data  developed 


during  the  enviroiunental  assessment 
are  on  file  and  may  be  reviewed  by 
contacting  Frank  R.  Easter,  Water^ed 
Planning  Team  Leader. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  NO. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  January  28, 1997. 
Lynn  A.  Brown, 
State  Conservationist 
(FR  Doc.  97-2957  Filed  2-5-97;  8:45  am] 

MLUNG  COM  941»-1«-M 


Task  Force  on  Agricultural  Air  Quality; 
Notice  of  Meeting 

AGENCY:  Natural  Resources 
Conservation  Service,  Agriculture. 

ACnON:  Notice  of  meeting. 

summary:  Consistent  with  Section  391 
of  the  1996  Federal  Agriculture 
Improvement  and  Reform  (FAIR)  Act, 
the  Secretary  of  Agriculttire  has 
established  a  task  force  to  address 
agricultural  air  quality  issues.  The  Task 
Force  on  Agricultural  Air  Quality  will 
meet  for  the  first  time  on  the  date  and 
location  below  to  establish  operating 
procedures,  outline  objectives,  and 
discuss  other  pertinent  air  quality 
issues.  The  meeting  is  open  to  the 
pubhc. 

DATES:  The  two  day  meeting  will  take 
place  Wednesday  and  Thursday,  March 
5  and  6, 1997  from  9:00  a.m.  to  5:00 
p.m.  Written  material  and  requests  to 
make  oral  presentations  should  reach 
the  Natural  Resources  Conservation 
Service  on  or  before  February  28, 1997. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Wyndham  Bristol  Hotel,  2430 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  Written  material  and  requests  to 
make  oral  presentations  should  be  sent 
to  George  Bluhm,  University  of 
Cahfomia,  Land,  Air,  Water  Resources, 
151  Hoagland  Hall,  Davis,  CA  95616- 
6827. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Bluhm,  telephone  (916)  752- 
1018,  fax  (916)  752-1552. 

SUPPLEMENTARY  INFORMATK3N:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 


Agenda  for  the  March  5-6, 1997 
Meeting 

(1)  Welcome  by  Task  Force  Chair  Paul 
Johnson. 

(2)  Remarks  by  George  Bluhm, 
Designated  Agency  Official. 

(3)  Introduction  of  members. 

(4)  Establish  operating  procedures  and 
outline  objectives. 

(5)  Discussion  of  pertinent  issues 
brought  up  by  the  public  or  Task  Force 
members. 

(6)  Set  date  and  location  for  next 
meeting. 

Procedural 

This  meeting  is  open  to  the  public.  At 
the  discretion  of  the  Chair,  members  of. 
the  public  may  present  oral 
presentations  during  the  March  5-6, 
1997  meeting.  Persons  wishing  to  make 
oral  presentations  at  the  March  5-6, 
1997  meeting  should  notify  George 
Bluhm,  Designated  Agency  Official,  no 
later  than  February  28, 1997.  If  a  person 
submitting  material  would  like  a  copy 
distributed  to  each  member  of  the 
committee  in  advance  of  the  meeting, 
that  person  should  submit  25  copies  to 
George  Bluhm  no  later  than  February 
28,1997, 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  George  Bluhm  as  soon 
as  possible. 
Gary  A.  Mai-gheim, 
Acting  Deputy  Chief  for  Science  and 
Technology,  Natural  Resources  Conservation 
Service. 
(FR  Doc.  97-2981  Filed  2-5-97;  8:45  am] 

BILLMO  COOC  3014-1»-M 


COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act;  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TMK:  Friday,  February  14, 

1997, 9:30  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street,  N.W.,  Room  540. 

Washington,  DC  20425. 

STATUS: 
Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  January  17, 1997 

Meeting 
m.  Announcements 
rv.  Staff  Report 

V.  Project  Planning  FY  1999 

VI.  Future  Agenda  Items 
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11:00  a.m.    Brieftng  on  Equal  Educational 
Opportunity  Project 

CONTACT  PERSON  FOR  FURTHER 

mFORMATION:  Barbara  Brooks.  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moore, 

General  Counsel. 

(FR  Doc.  97-3087  Filed  2-4-97;  12:20  pm] 

■UMQ  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-680-412] 

Dynamic  Random  Access  Memory 
SemicofKhictors  of  One  Megabit  or 
AtMve  From  the  Reput)lic  of  Korea; 
Antidumping  Duty  Administrative 
Review;  Time  Limits 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  of  preliminary  results  of  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limits  of  the  preliminary  results  of  the 
third  antidumping  duty  administrative 
review  of  dynamic  random  access 
memory  semiconductors  (DRAMs)  from 
the  RepubUc  of  Korea.  The  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  and  the  period  May  1, 1995 
through  April  30. 1996. 
EFFECTIVE  DATE:  February  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  F.  Futtner.  AD/CVD 
Enforcement  Office  4.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230, 
telephone:  (202)  482-3814. 
SUPPLEMENTARY  INFORMATION:  Both 
respondents  in  this  proceeding  have 
requested  revocation  of  the  antidumping 
duty  order.  At  the  request  of  parties  to 
this  proceeding,  we  have  allowed 
parties  to  submit  factual  information  on 
the  record  pertaining  to  the  revocation 
issue  and  the  likelihood  of  dumping  in 
the  future  by  the  respondents.  The 
petitioner  and  both  respondents 
submitted  such  data  on  January  15, 
1997,  with  rebuttal  comments  filed  on 
January  27,  1997.  In  order  to  ensure 
ample  time  to  fully  analyze  these  factual 
submissions  on  a  very  complex  issue,  it 
is  not  practicable  to  issue  the 
preliminary  results  within  the  original 
deadhne  mandated  by  Section 
751  (a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 


Round  Agreements  Act  of  1994. 
Accordingly,  the  Department  is 
extending  the  time  limits  for  completion 
of  the  preUminary  results  until  ne  later 
than  June  2, 1997. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  January  31, 1997. 
Jefifrey  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 

(FR  Doc.  97-3007  Filed  2-5-97;  8:45  am] 

■lUJNG  CODE  3S10-OS-P 


International  Trade  Administration 

[A-3S1-605] 

Frozen  Concentrated  Orange  Juice 
From  Brazil:  Preliminary  Results  and 
Termination  in  Part  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  termination  in  part  of  antidumping 
duty  administrative  review. 

SUMMARY:  In  response'  to  a  request  by 
Branco  Peres  Citrus,  S.A.  (Branco  Peres) 
and  CTM  Citins,  S.A.  (CTM)  (which  has 
since  withdrawn  its  request,  see  below), 
the  Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  &e 
antidumping  duty  order  on  fit)zen 
concentrated  orange  juice  (FCOJ)  fitjm 
Brazil.  This  review  covers  Branco  Peres' 
exports  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(POR)  is  May  1,  1995  through  April  30, 
1996.  This  is  the  ninth  period  of  review. 

The  review  indicates  that  there  is  no 
dumping  margin  for  the  above 
producer/exporter  during  this  POR. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  should  also  submit  with  the 
argument:  (1)  A  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argiunent. 

EFFECTIVE  DATE:  February  6, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fabian  RiveUs,  Office  of  AD/CVD 
Enforcement  Group  11,  Import 
Administration — Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3853. 


SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  March  17, 1987,  the  Department 
published  in  the  Federal  Register  (52 
FR  8324)  the  final  affirmative 
antidumping  duty  determination  on 
FCOJ  bom  Brazil.  We  published  an 
antidumping  duty  order  on  May  5, 1987 
(52  FR  16426). 

On  May  8, 1996,  the  Department 
pubUshed  the  Notice  of  Opportimity  to 
Request  an  Administrative  Review  of 
this  order  for  the  period  May  1, 1995 
through  April  30, 1996  (61  FR  20791). 
We  received  timely  requests  for  review 
bom  two  producers/exporters  of  the. 
subject  merchandise  to  the  United 
States:  CTM  and  Branco  Peres.  In 
addition,  we  received  a  timely  request 
fi-om  Branco  Peres  that  the  Department 
revoke  the  antidumping  duty  order  with 
respect  to  Branco  Peres.  On  June  25, 
1996,  the  Department  initiated  the 
review  (61  FR  32771). 

The  Department  issued  the 
antidumping  duty  questionnaire  on  June 
23, 1996,  and  we  received  Branco  Peres' 
response  to  Sections  A,  B,  and  C  on 
August  7,  1996.  Section  A  of  the 
questionnaire  requests  general 
information  concerning  the  company's 
corporate  structure  and  business 
practices,  the  merchandise  imder 
investigation  that  it  sells,  and  the  sales 
of  that  merchandise  in  all  markets. 
Sections  B  and  C  of  the  questionnaire 
request  home  market  or  third  country 
sales  listings  and  U.S.  sales  listings, 
respectively.  Also  on  August  7, 1996, 
CTM  withdrew  its  request  for 
administrative  review.  Accordingly,  in 
accordance  with  19  CFR  353.22(a)(5), 
we  are  terminating  this  review  with 
respect  to  CTM. 

The  Department  issued  a 
supplemental  questionnaire  to  Branco 
Peres  on  September  19, 1996,  and  we 
received  a  response  on  October  10, 
1996.  In  December  1996,  the 
Department  conducted  a  verification  of 
Branco  Peres'  response  for  this  POR.  On 
December  16, 1996,  Branco  Peres 
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submitted  revised  sales  listings  based  on 
verification  findings. 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  FCOJ  from  Brazil.  This 
merchandise  is  ourently  classifiable 
imder  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS)  subheading 
2009.11.00.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  oiu*  written 
description  of  the  scope  of  this 
proceeding  is  dispositive.  The  FOR  is 
May  1, 1995  through  April  30, 1996. 

United  States  Price 

We  based  United  States  Price  on 
export  price  (EP)  in  accordance  with 
section  772  of  the  Act  because  the ' 
subject  merchandise  was  sold  to  the  first 
unaffiliated  purchaser  prior  to 
importation  into  the  United  States  and 
constructed  export  price  methodology 
was  not  otherwise  warranted.  We 
calculated  EP  based  on  f.o.b.  prices  to 
unaffiliated  purchasers  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  for 
inland  freight  expense,  pre-sale 
warehousing  expense,  inland  insurance 
expense,  and  brokerage  and  handling 
expense,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  voliune  of  sales  of  FCOJ 
in  the  home  market  to  serve  as  a  viable 
basis  for  calculating  NV,  we  compared 
the  respondent's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Because 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  was  less 
than  five  percent  of  the  respective 
aggregate  volimie  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  does  not  provide 
a  viable  basis  for  calculating  NV  for 
Branco  Peres.  We  selected  the 
Netherlands  as  the  appropriate  third 
country  market  for  Branco  Peres  in 
accordance  with  the  criteria  specified  in 
19  CFR  353.49(b). 

We  adjusted  NW  where  appropriate  to 
restate  price  and  quantity  on  the  same 
concentration  basis  as  U.S.  sales.  We 
calculated  NV  based  on  f.o.b.  prices  to 
unaffiliated  customers.  We  deducted, 
where  appropriate,  foreign  inland 
freight  expense,  pre-sale  warehousing 
expense,  inland  insurance,  and 
brokerage  and  handUng  expenses,  in 


accordance  with  section  773(a)(6)(B)  of 
the  Act.  We  made  circumstance-of-sale 
adjustments  for  differences  in 
commissions  and  credit  expenses  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  FCOJ 
by  Branco  Peres  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  EP  to  NV,  as  described  in  the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2)  of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 

Preliminary  Results  of  the  Review 

Pursuant  to  19  CFR  353.25(a)(2)(i)  and 
19  CFR  353.25(c)(2)(iii),  we  find  that 
Branco  Peres  has  not  demonstrated  that 
it  sold  subject  merchandise  at  not  less 
than  NV  for  three  consecutive  periods  of 
review.  We  note,  in  this  regard,  that 
respondent  withdrew  its  request  for 
review  for  the  previous  review  period, 
60  FR  53163,  (October  12, 1995). 
Therefore,  we  are  not  publishing  a 
Notice  of  Intent  to  Revoke. 

As  a  result«f  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  diunping 
margin  exists  for  the  POR: 


Manufacturer/ 
exporter 

Period 

Margin 
per- 
cent- 
aye 

Brarxx)  Peres  .. 

5/1/95-4«0«6 

0.00 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  difi^erences  between 
United  States  price  and  NV  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  deposits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  FCOJ  from  Brazil  entered,  or 
withdrawn  irom  warehouse,  for 
consumption  on  or  after  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  Branco  Peres,  because 
its  weighted  average  margin  was  de 
minimis,  will  be  zero  percent;  (2)  for 


merchandise  exported  by  manu&cturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  Less  Than 
Fair  Value  (LTFV)  investigation  or  a 
previous  review,  the  cash  deposit  will 
continue  to  be  the  most  recent  rate 
pubUshed  in  the  final  determination  or 
final  results  for  which  the  manufacturer 
or  exporter  received  a  company-specific 
rate;  (3)  if  the  exporter  is  not  a  firm 
covered  in  this  review,  a  previous 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  that  estabUshed  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  the  most  recent  review, 
or  the  LTFV  investigation;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review,  the  cash  deposit 
rate  will  be  1.96  percent,  the  "all- 
others"  rate  established  in  the  LTFV 
investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Interested  parties  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice,  and  may 
request  a  hearing  within  10  days  of 
publication.  Any  hearing,  if  requested, 
will  be  held  as  eariy  as  convenient  for 
the  parties  but  not  later  than  44  days 
after  the  date  of  publication  or  the  first 
business  day  thereafter. 

Case  briefs  or  other  written  conunents 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  wrritten 
comments,  within  120  days  after  the 
date  of  publication  of  this  notice. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26(b)  to 
file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 
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Dated:  January  31. 1997. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-3004  Filed  2-5-97;  8:45  am] 
BajJNQOOOC  3S10-OS-P 


International  Trade  Administration 
A-475-703 

Granular  Polytetrafluoroethylene  Resin 
From  Italy;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  1 ,  1996.  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  1994-95  administrative 
review  of  the  antidumping  duty  order 
on  granular  polytetrafluoroethylene 
(PTFE)  resin  ftx>m  Italy.  The  review 
covers  one  manufacturer/exporter, 
Ausimont  S.p.A.  (Ausimont).  for  the 
period  August  1. 1994,  through  July  31, 
1995.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received 
comments  from  E.  I.  DuPont  de 
Nemours  &  Company  (DuPont),  the 
petitioner  in  this  proceeding,  and  we 
received  a  rebuttal  from  Ausimont.  We 
have  changed  our  preliminary  results  as 
explained  below.  The  final  margin  for 
Ausimont  is  listed  below  in  the  section 
"Final  Results  of  Review." 
EFFECTIVE  DATE:  February  6. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chip  Hayes  or  Richard  Rimlinger.  Office 
of  AD/CVD  Enforcement.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C  20230; 
telephone  (202)  482-4733. 

SUPPlfMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  published  in  the 


Federal  Register  on  May  11. 1995  (60 
FR  25130). 

Background 

On  October  1. 1996,  the  Departitient 
published  in  the  Federal  Register  the 
preliminary  results  of  its  1994-95 
administrative  review  of  the 
antidumping  duty  order  on  granular 
PTFE  resin  from  Italy  (61  FR  51266).  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results. 
There  was  no  request  for  a  hearing.  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resins,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  firom  Italy  to  the 
United  States.  See  Granular 
Polytetrafluoroethylene  Resin  from 
Italy;  Final  Determination  of 
Circiunvention  of  Antidumping  Duty 
Order,  58  FR  26100  (April  30. 1993). 
This  order  excludes  PTFE  dispersions  in 
water  and  fine  powders.  During  the 
period  covered  by  this  review,  such 
merchandise  was  classified  under  item 
number  3904.61.00  of  the  Harmonized 
Tariff  Schedule  (HTS).  We  are  providing 
this  HTS  number  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  remains 
dispositive. 

The  review  covers  one  Italian 
manufacturer/exporter  of  granular  PTFE 
resin.  Ausimont.  and  the  period  August 
1, 1994  through  July  31, 1995. 

Use  of  Facts  Available 

In  our  initial  questionnaire,  we 
requested  that  Ausimont  provide  value- 
added  data  for  all  models  which  are 
further  manufactured  in  the  United 
States.  Ausimont  did  not  provide  this 
information.  In  a  supplemental 
questionnaire  dated  May  26, 1996.  we 
again  requested  that  Ausimont  report 
the  cost  of  further  manufacturing 
performed  in  the  United  States.  In 
responding.  Ausimont  still  failed  to 
provide  this  information  for  certain 
models. 

Section  776(a)  of  the  Tariff  Act 
provides  that,  if  necessary  information 
is  not  available  on  the  record,  or  an 
interested  party  or  any  other  person  fails 
to  provide  such  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  and  manner 
requested,  the  Department  shall  use  the 
facts  otherwise  available.  In  addition, 
section  776(b)  of  the  Tariff  Act  provides 
that,  if  an  interested  party  has  failed  to 
cooperate  to  the  best  of  its  abiUty,  the 
Department  may  use  an  inference  that  is 


adverse  to  the  interests  of  that  party  in 
selecting  from  among  the  facts 
otherwise  available. 

Ausimont's  failure  to  provide  further- 
manufacturing  data  for  certain  models 
renders  it  necessary  that  we  rely  upon 
the  facts  otherwise  available.  Ausimont 
offered  no  explanation  for  this  failure  on 
its  part,  despite  the  Department's 
repeated  requests  for  this  information. 
On  this  basis,  we  determined  in  our 
preliminary  resuUs  that  Ausimont  failed 
to  cooperate  to  the  best  of  its  ability. 
Therefore,  we  determined  it  was 
appropriate  to  use  an  inference  that  is 
adverse  to  Ausimont's  interests, 
pitfsuant  to  section  776(b)  of  the  Tariff 
Act.  Section  776(b)  authorizes  the 
Department  to  use  as  facts  otherwise 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  any 
other  information  placed  on  the  record. 
For  our  final  results,  we  have 
determined  that  the  number  of  models 
for  which  Ausimont  failed  .to  provide 
further-manufactiuring  data  are 
relatively  few  in  number.  Moreover,  the 
absence  of  this  information  has  no 
impact  upon  the  remainder  of 
Ausimont's  database.  For  these  reasons, 
we  are  not  resorting  to  total  facts 
available  under  section  776(a).  As  facts 
available,  we  have  selected  Ausimont's 
highest  reported  cost  of  further 
manufacturing  and  have  used  it  in  our 
analysis  of  sales  of  those  models  for 
which  Ausimont  failed  to  report  the  cost 
of  further  manufacturing. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results.  We 
received  comments  from  DiiPont  and 
rebuttal  comments  from  Ausimont. 

Comment  1 :  DuPont  contends  that  the 
Department  erred  in  using  a  negative 
profit  amount  in  the  calculation  of 
constructed  export  price  (CEP)  for 
further-manufactured  transactions. 
Petitioner  points  out  that  section 
772(d)(3)  of  the  statute  directs  the 
Department  to  make  an  adjustment  to 
CEF  for  profit  allocable  to  the  selling, 
distribution,  and  further-manufacturing 
expenses  incurred  in  the  United  States. 
However,  petitioner  asserts  that  the 
Statement  of  Administrative  Action 
(SAA)  to  the  new  law  states,  at  825,  that 
"if  there  is  no  profit  to  be  allocated 
(because  the  affiliated  entity  is  operating 
at  a  loss  in  the  United  States  *  *  *] 
Commerce  will  make  no  adjustment 
under  section  772(d)(3)."  DuPont 
therefore  contends  that,  under  the  new 
law,  the  Department  cannot  use  a  profit 
amount  of  less  than  zero  in  adjusting 
CEP  on  sales  of  further-manufactured 
products.  DuPont  argues  further  that  the 
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Department  should  revise  its 
calculations  to  limit  any  allocated  profit 
figure  to  an  amount  that  is  no  less  Uian 
zero. 

Ausimont  responds  that  DuPont  has 
misinterpreted  the  SAA,  in  that  the  SAA 
clearly  intends  that  the  Department  use 
total  profit  for  an  affiliated  entity  in  the 
United  States  and  foreign  markets  to 
adjust  CEP,  rather  than  test  the 
profitability  of  each  U.S.  transaction. 
Furthermore,  respondent  asserts  that  the 
afiiliated  U.S.  entity,  Ausimont  U.S.A., 
did  not  operate  at  a  loss  during  the 
period  of  review  (FOR)  and  that 
petitioner's  argument  does  not  fit  the 
facts  of  the  present  case  and  should  be 
rejected. 

Department's  Position:  We  agree  with 
DuPont  that  the  allocated  profit  which 
we  deduct  in  calculating  CEP  should 
not  be  a  negative  amount.  In  our 
calculations  for  the  preliminary  results 
we  made  two  deductions  &t)m  CEP  for 
allocated  profit.  This  was  an  error. 
Section  772(d)(3)  of  the  Act  directs  us 
to  allocate  profit  to  the  expenses  and 
further-manufacturing  costs  identified 
in  sections  772(d)  (1)  and  (2).  This  is  a 
change  from  the  pre-URAA  statute, 
which  directed  us  to  make  a  deduction 
for  "any  increased  value"  (see  772(e)(3) 
(1994)),  which  we  interpreted  as 
requiring  allocations  of  selling,  general, 
and  administrative  (SG&A)  expenses 
and  profit  associated  with  further- 
manufacturing  activities  in  the  United 
States.  The  language  in  section  772(d)(3) 
of  the  1995  Act  in  effect  for  this  review 
requires  us  to  allocate  profit  to  the 
expenses  associated  with  selling  the 
subject  merchandise  in  the  United 
States  and  the  cost  of  any  further 
manufacture.  The  additional 
transaction-specific  allocation  of  profit 
to  reflect  "any  increased  value"  is  not 
appropriate.  Therefore,  for  these  final 
results,  we  have  changed  our 
calculations  such  that  we  have  not  made 
two  deductions  firom  CEP  for  profit  on 
further-manufactured  sales. 

We  do  not  agree,  however,  that,  when 
calculating  the  CEP-profit  deduction,  we 
should  set  the  profit  on  each  transaction 
we  use  to  calculate  total  actual  profit  to 
be  no  less  than  zero.  The  determination 
of  the  amount  of  profit  to  deduct  from 
CEP  transactions  is  essentially  a  two- 
step  process.  We  first  calculate  the  total 
actual  profit  for  all  sales  of  the  subject 
merchandise  and  the  foreign  like 
product.  We  then  allocate  the  total 
profit  to  individual  CEP  transactions 
based  on  the  applicable  percentage.  In 
the  first  step,  i.e.,  determining  total 
actual  profit,  we  use  all  sales  of  the 
subject  merchandise  in  the  United 
States  and  the  foreign  like  product  in 
the  foreign  market,  including  sales  made 


at  a  loss.  "Total  actual  profit"  means 
that  losses  in  one  market  may  offset 
profits  in  another.  In  the  second  step, 
i.e.,  allocation,  if  there  is  no  total  actual 
profit  to  allocate  {i.e.,  the  losses  in  both 
markets  outweigh  profits),  we  will  make 
no  CEP-profit  deduction.  DuPont  relies 
incorrectly  on  the  section  of  the  SAA 
which  identifies  this  latter  situation 
(SAA  at  825  ("(i)f  there  is  no  profit  to 
be  allocated  (because  the  affiliated 
entity  is  operating  at  a  loss  in  the  United 
States  and  foreign  markets)  Commerce 
will  make  no  adjustment  under  section 
772(d)(3)");  see  also  Proposed 
Regulations  (61  FR  7308,  February  27, 
1996)  (comments  on  section  351.402)  at 
7331). 

Comment  2:  DuPont  asserts  that  the 
Department  incorrectly  transcribed  the 
profit  ratio  for  calculating  the  CEP  profit' 
adjustment  from  its  preliminary  analysis 
memorandum  to  the  program  it  used  to 
calculate  the  dumping  margins. 
Ausimont  agrees  that  the  Department 
transcribed  the  ratio  incorrectly. 

Department's  Position:  We  agree  with 
the  parties.  We  have  corrected  the  profit 
ratio  for  the  final  results 

Comment  3:  DuPont  contends  that,  in 
assigning  a  value  of  zero  for  variable 
costs  of  manufacturing  as  facts 
otherwise  available  to  categories  of  U.S. 
merchandise  for  which  Ausimont  did 
not  submit  variable  costs  of 
manufacturing,  the  Department 
rewarded  respondent  for  failing  to 
provide  data  required  to  calculate  a 
difference-in-merchandise  adjustment. 
Petitioner  claims  that  setting  the  value 
to  zero  distorts  th6  difference-in- 
merchandise  adjustment  and  eliminates 
potential  margins.  Petitioner  contends 
that  a  more  appropriate  choice  for  facts 
available  is  the  highest  variable  cost  of 
manufacturing  for  any  U.S.  product 
code. 

Ausimont  rejoins  that  the  inadvertent 
omission  of  variable  cost  of 
manufacturing  was  for  only  one  U.S. 
product  code  and  affected  a  negligible 
number  of  U.S.  transactions.  Therefore, 
Ausimont  states  that  the  use  of  facts 
available  is  unnecessary  and 
unwarranted. 

Department's  Position:  We  agree  with 
DuPont  that  designating  a  value  of  zero 
for  variable  costs  of  manufacturing  that 
Ausimont  did  not  submit  is  not 
appropriate.  However,  we  disagree  that 
using  the  highest  variable  cost  Of 
manufacturing  is  appropriate  in  this 
case.  In  Ught  of  the  nature  and  the 
extent  of  the  deficiency,  we  have 
determined  to  use  the  average  of 
Ausimont 's  submitted  variable  costs  of 
manufacture  in  our  calculation  of  the 
difference-in-merchandise  adjustment 
for  these  transactions. 


Comment  4:  DuPont  claims  that,  in 
calculating  further-manufacturing  costs, 
the  Department  relied  upon  the  amount 
in  Ausimont's  computer  tape  for 
determining  the  cost  of  further 
manufacturing  and  omitted  a 
component  for  total  general  expense 
Ausimont  reported  in  its  February  21, 
1996  questionnaire  response.  Petitioner 
believes  the  Department  should  add  the 
reported  amount  to  the  further- 
manufacturing  costs. 

Ausimont  answers  that  the  amount  it 
reported  in  an  exhibit  of  its  response  is 
simply  the  sum  of  three  exp>ense  items 
that  it  reported  in  the  same  exhibit  and 
that  it  included  these  expense  items  in 
its  submission  of  total  costs  of  further 
manufacturing. 

Department's  Position:  We  disagree 
with  petitioner  that  we  omitted  an 
element  of  further-manufacturing  costs 
in  our  calculation  of  total  costs. 
Including  the  amount  DuPont  cites 
would  cause  us  to  double-count 
Ausimont's  reported  expenses  because 
that  amoimt  is  a  sum  of  specific 
expenses  submitted  by  Ausimont. 
Therefore,  we  have  not  changed  our 
calculation  for  the  final  results. 

Comment  5:  DuPont  avers  that  the 
Department  must  review  Ausimont's 
reported  data  to  identify  all  instances 
where  it  omitted  required  data  from  the 
questionnaire  and  supplemental 
responses  and  to  apply  facts  otherwise 
available  where  any  such  omission 
occurs. 

Ausimont  counters  that,  other  than 
the  omission  mentioned  in  Comment  3, 
no  required  data  were  unreported  and 
that  the  use  of  facts  otherwise  available 
is  unwarranted. 

Department's  Position:  We  agree  with 
petitioner  that  it  is  proper  to  apply  facts 
otherwise  available  in  any  instance 
where  Ausimont  did  not  submit 
required  data,  in  our  analysis,  we 
conduct  various  checks  of  the 
transaction-specific  data  to  determine 
where  data  are  missing.  Other  than  the 
missing  data  discussed  in  the  Fact 
Available  section  and  in  Comment  3 
above,  we  found  no  indication  that 
Ausimont  neglected  to  report  requested 
data. 

Final  Results  of  the  Review 

We  determine  the  following  weighted- 
average  dumping  margin  exists: 


Manufac- 
turer/ex- 
porter 

Period 

Margin 
(percent) 

Austmont 
S.p.A 

08/01/94-07/31/95 

17.73 

The  De{>artment  shall  determine,  and 
the  Customs  Service  shall  assess. 
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antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  (NV)  may 
vary  from  the  percentage  stated  above. 
The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Ausimont  will 
be  17.73  percent;  (2)  for  merchandise 
exported  by  manufacturers  or  exporters 
not  covered  in  this  review  but  covered 
in  the  original  less  than  fair  value 
(LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  pubUshed  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufactiirer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  46.46 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (50  FR  26019, 
June  24. 1985). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(l}.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675(a)(1)) 


and  section  353.22  of  the  Department's 
regulations  (19  CFR  353.22  (1996)). 

Dated:  January  27. 1997. 
Robert  S.  LaRussa. 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  97-2881  Filed  2-S-97:  8:45  am] 
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[A-688-703] 

Certain  Intemal-Combustion  Industrial 
Fortdift  Trucks  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  August  2, 1996,  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  certain  internal-combustion 
industrial  forklift  trucks  from  Japan.  The 
review  covers  three  manufacturers/ 
exporters.  The  period  of  review  is  June 
1, 1994  through  May  31, 1995. 
Based  on  ouj-  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
inadvertent  programming  and  clerical 
errors,  in  the  margin  calculation  for 
Toyota  Motor  Corporation.  Therefore, 
the  final  results  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margins  for  the 
reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Review." 

EFFECTIVE  DATE:  Febraury  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow,  Davina  Hashmi  or 
Kris  Campbell,  at  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  hy  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
FR  25130). 


Background 

On  August  2, 1996.  the  Department  of 
Commerce  (the  Department)  published 
the  preliminary  results  of  administrative 
review  of  the  antidumping  duty  order 
on  certain  internal-combustion 
industrial  forklift  trucks  from  Japan  (61 
FR  40400)(Preliminary  Results).  The 
review  covers  three  manufacturers/ 
exporters.  The  period  Of  review  (the 
POR)  is  June  1, 1994,  through  May  31, 
1995.  We  invited  parties  to  comment  on 
our  Preliminary  Results.  We  received 
briefs  and  rebuttal  briefs  on  behalf  of 
NACCO  Materials  Handling  Group,  Inc. 
(petitioners),  and  Toyota  Motor 
Corporation  and  Toyota  Motor  Sales, 
U.S.A.,  Inc.  (Toyota).  At  the  request  of 
Toyota,  a  hearing  was  scheduled  but 
was  subsequently  canceled  at  Toyota's 
request.  The  Department  has  conducted 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  certain  internal-combustion, 
industrial  forklift  trucks,  with  lifting 
capacity  of  2,000  to  15,000  pounds.  The 
products  covered  by  this  review  are 
further  described  as  follows:  Assembled, 
not  assembled,  and  less  than  complete, 
finished  and  not  finished,  operator- 
riding  forklift  trucks  powered  by 
gasoUne,  propane,  or  diesel  fuel 
internal-combustion  engines  of  off-the- 
highway  types  used  in  factories, 
warehouses,  or  transportation  terminals 
for  short-distance  transport,  towing,  or 
handling  of  articles.  Less-than-complete 
forklift  trucks  are  defined  as  imports 
which  include  a  frame  by  itself  or  a 
frame  assembled  with  one  or  more 
component  parts.  Component  parts  of 
the  subject  forklift  trucks  which  are  not 
assembled  with  a  frame  are  not  covered 
by  this  order. 

Imports  of  these  products  are 
classified  under  the  following 
Harmonized  Tariff  Schedules  (HTS) 
subheadings:  8427.20.00, 8427.90.00, 
and  8431.20.00.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

This  review  covers  the  following 
firms:  Toyota,  Nissan  Motor  Company 
(Nissan),  and  Toyo  Umpanki  Company. 
Ltd.  (Toyo). 

Use  of  Facts  Available 

In  accordance  with  section  776  of  the 
Act.  we  have  determined  that  the  use  of 
facts  available  is  appropriate  for  certain 
portions  of  our  analysis  of  Toyota's  data. 
For  a  discussion  of  our  application  of 
facts  available,  see  Comments  1  through 
3,  below. 
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Qianges  Since  the  Preliminaiy  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain 
corrections  that  changed  our  results.  We 
have  corrected  certain  programming  and 
clerical  errors  in  our  Preliminary 
Results,  where  applicable;  they  are 
discussed  in  the  relevant  comment 
sections  below. 

Analysis  of  Comments  and  Responses 

Issues  raised  in  the  case  and  rebuttal 
briefs  by  parties  to  this  administrative 
review  are  addressed  below. 

Toyota's  Comments 

Comment  1 

Toyota  provided  the  following  general 
comments  regarding  the  Department's 
use  of  the  facts  available  in  this  review.' 
Toyota  asserts  that  the  Department's  use 
of  facts  available  for  the  Preliminary 
Results  is  punitive  and  is 
disproportionate  to  any  perceived 
deficiencies  at  verification.  Toyota 
suggests  that  the  facts  available  are  not 
corroborated — and  in  fact  are 
contradicted — by  available  evidence, 
contrary  to  law  and  Department 
precedent. 

.   Toyota  asserts  that  the  Department's 
use  of  facts  available  is  governed  by  a 
two-step  inquiry  (citing  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  From 
Turkey.  61  FR  35188,  35189  (1996),  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Turkey,  61  FR  30309,  30312)  [Pasta 
from  Turkey)).  First,  Toyota  states  that 
section  776(a)(2)(D)  of  the  Act  allows 
use  of  facts  otherwise  available  if  an 
interested  party  provided  information 
but  it  cannot  be  verified  and  notes  that 
the  SAA  directs  that  such  facts  available 
must  be  "reasonable  to  use  under  the 
circumstances"  (citing  the  SAA  at  869). 
Second,  Toyota  states  that  section 
776(b)  provides  that,  in  selecting  fi^m 
facts  available,  adverse  inferences  may 
be  drawn  only  if  the  "interested  party 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information  *  *  '."Toyota 
argues  that  perceived  deficiencies  in  the 
verification  of  its  reported  information 
are  not  sufficient  to  allow  the 
Department  to  resort  to 
disproportionately  punitive  adverse 
inferences,  given  that  Toyota's 
deficiencies  are  far  from  a  general 
failure  to  cooperate  with  requests  for 
information. 


■  We  address  Toyota's  sp>ecinc  comments 
regarding  the  use  of  {gets  available  with  regard  to 
certain  selling  expenses  and  home  market  credit 
revenue  in  Comments  2  and  3.  respectively. 


Toyota  asserts  that  it  responded  fully 
and  timely  to  questionnaires  in  this 
review,  prepared  a  substantial  amount 
of  documentation  for  the  verification, 
and  made  every  effort  to  provide 
requested  documents.  Toyota  asserts 
that  the  Department  has  no  basis  for 
concluding  that  Toyota  failed  to 
cooperate  and  the  Department  should 
not  use  adverse  inferences  and  punitive 
facts  available. 

Toyota  states  that  a  comparison  of  the 
perceived  deficiencies  in  Toyota's 
responses  with  past  occasions  in  which 
the  Department  has  been  confronted 
with  deficiencies,  but  did  not  draw 
adverse  inferences,  illustrates  that  the 
use  of  adverse  facts  available  against 
Toyota  was  unwarranted  (citing,  among 
others,  Chrome-Plated  Lug  Nuts  From 
Taiwan;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  and  Termination  in  Part.  61  FR 
35724.  35725  (1996)). 

Toyota  further  states  that  a 
comparison  of  the  perceived 
deficiencies  in  its  response  with  past 
occasions  where  the  Department  has 
drawn  adverse  inferences  against 
interested  parties  also  illustrates  that 
adverse  inferences  against  Toyota  in  this 
case  were  unwarranted.  First,  Toyota 
asserts  that  it  did  not  fail  to  submit  a 
questionnaire  response  (citing  adverse 
inferences  drawn  as  a  result  of  failure  to 
submit  a  response  in,  among  others. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled.  From  Germany,  61  FR 
38166,  3816»-(1996)  [LNPPfmm 
Germany)). 

Second,  Toyota  notes  that  its  response 
was  not  wholly  unverifiable  (citing 
adverse  inferences  drawn  as  a  result  of 
the  complete  failure  of  verification  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Termination  of 
Administrative  Reviews,  and  Partial 
Termination  of  Administrative  Reviews, 
61  FR  35713,  31716  (19%)). 

Third,  Toyota  states  that  it  has  never 
refused  to  provide  information  to  the 
Department  (citing  adverse  inferences 
drawn  due  to  a  respondent's  refusal  to 
provide  information  in  Pasta  from 
Turkey,  61  FR  30309,  30312  (1996). 

Toyota  concludes  that,  given  these 
facts  and  precedent,  neither  the  statute 
nor  the  Department's  practice  permit  the 
use  of  adverse  inferences  against 
Toyota;  therefore,  to  the  extent  the 
Department  uses  facts  available,  the 
Department  must  select  facts  which  are 
reasonable  under  the  circumstances 


(citing  LNPPfrom  Germany.  61  FR  at 
38179,  and  the  SAA  at  869). 

Petitioners  respond  that  the  record 
indicates  clearly  that  the  Department 
was  unable  to  verify  a  substantial 
portion  of  Toyota's  home  market  sales 
questionnaire  response.  Petitioners 
assert  that,  by  the  express  terms  of  the 
statute,  if  the  Department  could  not 
veri^  Toyota's  data,  the  Department 
was  not  permitted  by  law  to  rely  on  the 
information  to  calculate  Toyota's 
dumping  margins  (citing  section  776  of 
the  Act).  Petitioners  contend  that  the 
Department,  therefore,  must  base  its 
determination  on  the  facts  otherwise 
available. 

Petitioners  argue  that  the  cases  Toyota 
cites  as  instances  where  the  Department 
applied  adverse  inferences  do  not 
support  Toyota's  claim  that  the 
Department  was  overly  punitive  in  this 
case.  Petitioners  assert  that,  in  those  . 
instances,  the  Department  generally 
selected  the  highest  rate  from  another 
respondent  or  prior  review:  conversely, 
in  diis  case  the  Department  did  not 
completely  reject  Toyota's  response 
even  though  it  could  not  verify  a 
substantial  portion  of  it.  Petitioners 
assert  that,  under  these  circumstances, 
the  Department  was  not  making  an 
adverse  inference  but  instead  was 
simply  following  the  requirements  of 
the  statute.  Petitioners  conclude  that 
Toyota's  claim  that  the  Department 
made  an  unnecessarily  punitive  adverse 
inference  when  it  relied  on  the  facts 
otherwise  available  is  not  valid. 

Department's  Position 

We  disagree  with  Toyota  with  respect 
to  its  general  comments  regarding  the 
use  of  the  facts  available  in  this  review. 
Our  determination  in  this  regard  is 
consistent  with  the  statute  and  our 
practice.  We  determined,  in  accordance 
with  section  776(a)  of  the  Act,  that  the 
use  of  facts  available  for  certain  home 
market  selling  expenses  and  home 
market  credit  revenue  is  appropriate  for 
Toyota  because  we  were  unable  to  verify 
the  accuracy  of  the  information  Toyota 
submitted.  As  our  discussions  in 
response  to  Comments  2  and  3,  below, 
make  clear,  despite  our  efforts  at 
verification,  we  were  unable  to  verify 
the  information  in  question  sufficiently 
to  accept  it  for  our  analysis. 

In  addition,  we  have  determined  that, 
by  not  providing  certain  basic 
verification  documents  that  were 
essential  to  the  establishment  of  the 
accuracy  of  the  data  submitted  (e.g.. 
expense  ledgers  fot  certain  selling 
expenses  and  an  affiliated  company's 
(Toyota  Finance  Corporation,  "TFC") 
financial  statements).  Toyota  did  not 
cooperate  to  the  best  of  its  ability  to 
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comply  with  our  requests  for  such 
information.  Accordingly,  our  resort  to 
an  adverse  inference  with  respect  to 
these  items  is  appropriate  and  fully  in 
accord  with  law.  See  section  776(b)  of 
the  Act. 

Contrary  to  Toyota's  contention  that 
this  result  is  overly  punitive,  we  have 
used  in  our  analysis  all  data  submitted 
by  the  company  that  we  were  able  4o 
verify-  While  we  have  determined  that 
Toyota  has  not  cooperated  to  the  best  of 
its  ability  with  respect  to  the  selling 
expense  and  credit  revenue  items,  we 
find  that  the  nature  and  extent  of  the 
deficiencies  in  Toyota's  information  do 
not  undermine  the  credibility  of  other 
information  that  it  submitted  diuing  this 
review.  Accordingly,  we  have  calculated 
Toyota's  dumping  rate  using  all  data  it 
submitted  except  for  the  specific 
information  that  we  were  unable  to 
verify. 

The  cases  Toyota  cites  do  not 
demonstrate  that  we  have  departed  from 
our  practice  in  applying  the  facts 
available  in  this  review.  These  cases 
illustrate  that,  consistent  with  the  SAA, 
we  resolve  such  matters  on  a  case-by- 
case  basis  by  examining  the  nature  and 
extent  of  any  deficiencies  and  the  level 
of  cooperation  by  respondent  [see  SAA 
at  868-870).  After  such  an  examination 
we  determine  whether  to  apply  adverse 
inferences.  Neither  the  statute  nor  our 
practice  limits  our  use  of  adverse 
inferences  to  completely  unresponsive 
firms.  Rather,  we  may  draw  such 
inferences  whenever  a  party  fails  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information.  As  discussed  below,  the 
information  requests  at  issue  were 
routine  verification  requests  that  in  no 
way  constituted  an  unreasonable  burden 
on  Toyota  and,  therefore,  we 
determined  that  an  adverse  application 
of  facts  available  is  appropriate  for  these 
items. 

Comment  2 

Toyota  asserts  that  the  Etepartment's 
use  of  the  facts  available  with  respect  to 
the  company's  reported  home  market 
indirect  selling  expenses,  home  market 
direct  advertising,  and  U.S.  direct 
selling  expenses  incurred  in  Japan  is 
inappropriately  punitive.  Toyota  notes 
that,  widi  regard  to  home  market 
indirect  selling  expenses  and  direct 
advertising,  Toyota  prepared  the 
necessary  documentation  in  support  of 
the  expenses,  and  the  Department 
verified  the  expenses  with  no 
discrepancies,  but  Toyota  was  simply, 
unable  to  provide  further  details 
requested  on  site.  With  regard  to  direct 
U.S.  selling  expenses  incurred  in  Japan, 
Toyota  notes  that  it  only  had  sufficient 


time  to  correct  an  error  it  detected  in 

Ereparing  for  verification  and  did  not 
ave  sufficient  time  to  prepare  the 
reconciliation  between  the  actual 
expenses  and  its  financial  statements. 

Toyota  claims  that  it  has  gone  through 
two  successful  verifications  and  states 
that  it  prepared  for  verification  in  this 
review  in  light  of  the  information  and 
leyel  of  documentation  examined  at 
previous  verifications.  Toyota  contends 
that,  when  the  Department  requested 
additional  documentation  not 
anticipated  by  Toyota,  the  company  was 
not  always  able  to  obtain  the  requested 
documents  in  the  time  permitted. 
Toyota  argues  that,  where  a  company 
prepares  a  substantial  amount  of 
information  for  verification  and  acts  to 
the  best  of  its  ability  to  obtain 
documents  requested  at  verification,  but 
is  unable  to  obtain  such  in  the  limited 
time- frame  of  verification,  it  is  not 
appropriate  to  penalize  the  company 
through  use  of  punitive  facts  available. 

Toyota  claims  that  its  home  market 
expenses  are  significant  and  states  that 
the  Department's  level-of-trade  analysis 
confirms  that  the  company  performs 
extensive  selling  functions  and  incurs 
significant  selling  expenses  in 
connection  with  sales  in  the  home 
market.  Toyota  asserts  that  the 
IDepartment's  analysis  for  the 
Preliminary  Results  pretends  these 
significant  expenses  do  not  exist  only  in 
those  parts  of  the  analysis  when  it  is 
detrimental  to  Toyota,  while  assuming 
they  do  exist  whenever  such  an 
assumption  is  detrimental  to  the 
company.  Toyota  states  that  this 
resulted  in  the  following  significant 
punitive  and  compounding  adjustments: 
(1)  By  not  adjusting  normal  value  (hJV) 
downward  by  the  amount  of  these 
expenses,  dumping  duties  were 
increased  on  each  U.S.  truck  equivalent 
to  these  expenses;  (2)  by  not  including 
these  expenses  in  the  calculation  of  the 
company-wide  profit  used  in  the 
constructed  export  price  (CEP)  profit 
calculation,  the  resulting  CEP  profit  was 
increased;  (3)  by  including  these 
expenses  in  the  calculation  of 
constructed  value  (CV)  and  then 
deducting  bom  CV  only  the  much 
smaller  amount  of  direct  and  indirect 
selling  expenses  in  deriving  the 
adjusted  CV  for  comparison  to  CEP,  the 
CV  was  increased;  and  (4)  by  deducting 
these  expenses  from  the  home  market 
prices  used  in  the  cost  test,  the  number 
of  sales  found  to  be  below  cost 
increased.  Toyota  contends  that  these 
calculations  demonstrate  that,  without 
regard  to  any  reasonable  determination 
about  the  accuracy  of  the  expenses,  at 
various  steps  in  its  calculations  the 
Department  applied  whatever  number 


was  adverse  to  Toyota,  effectively 
compounding  the  penalty  several  times 
through  internally  inconsistent 
applications  of  the  adjustments.  Toyota 
argues  that  this  is  an  excessive  and 
duplicative  penalty  out  of  proportion 
with  perceived  deficiencies,  particularly 
since  the  E)epartment  reviewed 
substantial  documents  that  supported 
the  reported  expenses  at  verification. 

Petitioners  contend  that  the 
Department's  decision  to  reject  a  certain 
portion  of  Toyota's  selling  expenses  was 
not  pimitive  and  notes  that  Toyota  has 
proposed  no  reasonable  alternatives. 
Petitioners  note  that  the  Department 
cannot  accept  Toyota's  data  simply 
because  the  company  attempted  to 
comply  with  requests  for  information 
and,  given  there  were  no  other 
reasonable  options  to  take,  the 
Department  correctly  rejected  the 
claimed  expenses. 

Petitioners  argue  that  the 
Department's  reliance  on  the  reported 
expenses  for  purposes  of  conducting  the 
cost  test  and  calculating  CV  was  proper 
and  that  Toyota  cannot  expect  to  benefit 
from  its  inability  to  pass  verification. 
Furthermore,  the  alteration  of  Toyota's 
cost  of  production  (COP)  data  in  a  way 
to  benefit  Toyota  as  a  result  of  a  failed 
verification  would  be  grossly  unfair  and 
would  contradict  the  fundamental 
purpose  of  the  verification  provisions  of 
the  statute. 

Department's  Position 

We  disagree  with  Toyota.  In  light  of 
Toyota's  inability  to  establish  the 
accuracy  of  the  data  that  it  submitted 
regarding  its  home  market  direct 
advertising  and  home  market  indirect 
selling  expenses,  we  were  unable  to 
include  these  reported  expenses  as 
adjustments  to  home  market  price  in 
determining  the  NV.  However,  we 
included  these  expenses  in  our  analysis 
for  purposes  of  estabUshing  the  adjusted 
home  market  price  for  use  in  the  cost 
test  and  in  the  calculation  of  CV,  and  we 
used  Toyota's  reported  direct 
advertising  expenses  inciured  on  U.S. 
sales  in  our  calculation  of  CEP,  because 
by  not  doing  so  we  would  have 
rewarded  Toyota  for  its  failure  to 
establish  the  accuracy  of  these  expenses 
at  verification. 

This  approach  is  consistent  with  the 
Department's  practice  in  other  cases. 
For  instance,  in  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081. 
2090-2092  (January  15, 1997)  (AFBs  6), 
we  stated,  "Where  we  have  found  that 
a  company  has  not  acted  to  the  best  of 
its  ability  in  reporting  the  adjustment 
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*  *  *,  we  have  made  an  adverse 
inference  in  using  the  facts  available 
with  respect  to  this  adjustment, 
pursuant  to  section  776(b)  of  the  Tariff 
Act  *  *  *.  The  treatment  of  positive 
[home  market]  billing  adjustments  as 
direct  adjustments  is  appropriate 
because  disallowing  such  adjustments 
would  provide  an  incentive  to  report 
positive  billing  adjustments  on  an 
unacceptably  broad  basis  in  order  to 
reduce  NV  and  margins."  This  approach 
is  clearly  sanctioned  by  the  SAA  at  870: 
"Where  a  party  has  not  cooperated, 
Commerce  *  *  *  may  employ  adverse 
inferences  about  the  missing 
information  to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fiilly.  In  employing  adverse 
inferences,  one  factor  the  agencies  will 
consider  is  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
cooperation." 

Tne  same  approach  with  respect  to 
Toyota's  selling  expenses  is  appropriate, 
given  Toyota's  failure  to  provide  basic 
source  documentation  at  verification. 
The  expenses  at  issue  concern  Toyota's 
reported  home  market  indirect  selling 
expenses,  home  market  direct 
advertising  and  direct  advertising 
expenses  incurred  in  Japan  attributable 
to  U.S.  sales.  The  verification  report 
states  clearly  that,  with  regard  to  its 
claimed  indirect  selling  expenses  and 
direct  advertising  expenses,  Toyota 
could  not  go  below  the  level  of  a  semi- 
annual detail  report  to  support  its 
claimed  expenses  (Verification  of  Home 
Market  and  Certain  U.S.  Sales,  August 
12. 1996.  at  2  (Report)).  With  regard  to 
its  direct  U.S.  selling  expenses  incurred 
in  Japan,  the  report  states  "Toyota  could 
not  provide  supporting  documentation 
as  a  bridge  between  the  *  •  •  expenses 
*  *  •  and  its  financial  statements." 
Report  at  2.  It  is  standard  Department 
practice  to  review  source 
documentation  at  a  level  of  detail 
greater  than  a  semi-annual  report  and  to 
require  documentation  that  ties  reported 
expenses  to  a  company's  financial 
statements.  Accordingly,  we  were 
unable  to  verify  the  accuracy  of  these 
claimed  expenses. 

Oiu"  verincation  report  reveals  that, 
while  Toyota  succeeded  in  providing 
detailed  support  documentation  for 
other  expenses,  it  was  unprepared  to 
provide  sufficient  and  necessary 
documentation  to  support  the  expenses 
at  issue.  Our  verification  report  also 
discusses  Toyota's  lack  of  preparation 
which  resulted  in  delays  in  completing 
certain  segments,  even  though  we 
extended  our  verification  in  an  attempt 
to  cover  as  many  topics  as  possible. 
Report  at  3. 


Thus,  as  we  made  clear  in  the  report, 
Toyota  was  unprepared  to  provide 
support  for  certain  claimed  expenses. 
This  is  true  despite  clear  instructions  in 
the  Department's  verification  outline  of 
the  need  to  be  prepared  to  provide  such 
documentation.  Accordingly,  we  do  not 
find  persuasive  Toyota's  statements  that 
it  prepared  for  verification  based  on  the 
information  and  level  of  documentation 
examined  at  previous  verifications  and 
that  the  company  was  unfairly  surprised 
by  the  Department's  information 
requests.  Each  review  is  a  separate, 
independent  segment  of  the  proceeding; 
what  may  or  may  not  be  required  at  a 
particular  verification  does  not  override 
the  verification  outline  and  does  not 
govern  what  is  expected  of  a  respondent 
at  a  subsequent  verification.  The 
verification  outline  we  provided  to 
Toyota  for  this  review  made  very  clear 
that  certain  documents  would  be 
required  (see  Sales  Verification  Outline. 
Toyota  Motor  Corporation,  Toyota 
Motor  Sales,  USA.  Inc.,  May  1, 1996). 
As  noted  in  response  to  Comment  1, 
because  we  could  not  verify  the  relevant 
information,  the  use  of  facts  available 
for  these  expenses  is  an  appropriate 
measure  in  this  review.  In  addition,  in 
light  of  Toyota's  failure  to  provide  basic 
source  documentation  regarding  the 
expenses  at  issue,  along  with  the  fact 
that  the  company  was  given  sufficient 
notice  that  such  documentation  would 
be  required  at  verification,  we  have 
determined  that  Toyota  has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  our  requests  for 
information.  Therefore,  we  have 
"resorted  to  adverse  facts  available  with 
regard  to  these  expenses.  Because  we 
have  no  other  reasonable  options  under 
these  circumstances,  we  have 
maintained  our  treatment  of  these 
expenses  for  purposes  of  the  final 
results.  Accordingly,  we  have  denied 
the  relevant  expenses  as  adjustments  to 
NV  and  have  used  the  expenses  as 
reported  for  purposes  of  establishing  the 
adjusted  home  market  price  used  in  the 
cost  test  and  for  the  calculation  of  CV. 
In  addition,  we  have  used  the  reported 
direct  advertising  expenses  incurred  in 
Japan  attributable  to  U.S.  sales  in  our 
calculation  of  CEP. 

Finally,  because  Toyota  provided  this 
information  in  this  administrative 
review  and  it  is,  therefore,  not 
secondary  information,  we  are  not 
required  to  corroborate  this  information 
[see  section  776(c)  of  the  Act). 

Comment  3 

Toyota  contends  that  the  Department 
was  MTTong  to  impute  to  home  market 
sales,  as  facts  available,  an  amount  for 
credit  revenue  because  Toyota  did  not 


earn  such  revenue  and  because  it 
cooperated  to  the  best  of  its  ability  at 
verification  in  establishing  the  absence 
of  such  revenue.  Toyota  also  contends 
that,  even  if  the  Department  is  justified 
in  imputing  credit  revenue,  the  amount 
imputed  is  excessive.  (In  the 
Preliminary  Results,  the  Department 
added,  as  facts  available,  the  total  credit 
revenue  earned  on  relevant  U.S.  sales  to 
NV.) 

Toyota  states  that  materials  and  oral 
information  presented  to  the 
Department  at  verification  support  the 
fact  that  TFC.  an  affiliated  company,  did 
not  provide  financing  for  the  sale  of 
subject  merchandise  to  Toyota's 
customers  in  Japan.  Toyota  claims  that 
the  verification  report  indicates  that 
TFC  officials  were  unable,  not 
unwilling,  to  provide  a  copy  of  TFC's 
financial  statements,  whidi  the 
Department  requested  in  order  to  verify 
the  absence  of  credit  revenue  earned  by 
Toyota  or  its  affiliates  on  home  market 
sales.  Toyota  states  that  it  was  not  given 
any  advance  notice  that  TFC's  financial 
statements  would  have  to  be  provided  at 
verification  but  that  these  documents 
were  simply  requested  at  verification. 
Toyota  asserts  that  TFC  is  a  separate 
corporation,  TFC  has  no  involvement  in 
the  sales  under  consideration,  and  TFC 
was  unable  to  obtain  necessary 
clearances  to  release  these  confidential 
documents  in  the  time  available,  but  it 
was  able  to  make  its  officials  and  certain 
other  documents  available  on  short 
notice.  Consequently,  the  Department 
was  wrong  to  penalize  Toyota. 

Toyota  also  argues  that  it  is  improper 
to  impute  any  credit  revenue  to  home 
market  sales,  particularly  since  under 
the  new  law  any  profit  earned  by  Toyota 
Motor  Sales  U.S.A.,  Inc.  (TMS)  on  its 
credit  revenue  is  deducted  from  CEP 
and,  given  that  the  new  law  already 
neutralizes  to  a  degree  any  impact  of 
credit  revenue  earned  in  the  United 
States,  there  is  no  need  for  the 
Department  to  make  any  adjustments  to 
NV  to  accomplish  this  purpose. 

Toyota  suggests  that,  even  if  the 
Department  insists  on  adjusting  home 
market  prices  upward,  the  adjustment  is 
punitive  to  a  degree  that  is 
disproportionate  to  the  inability  to 
provide  TFC's  financial  statements. 
Toyota  points  out  that  the  adjustment 
goes  beyond  simply  neutralizing  the 
benefit  of  U.S.  credit  revenue  because  (i) 
the  credit  total  revenue  on  relevant  U.S. 
sales  was  offset  to  a  significant  degree 
by  a  credit  expense,  and  (ii)  because  the 
Department  calculated  the  profit  to 
deduct  from  CEP  without  regard  to  the 
substantial  credit  expenses  associated 
with  the  credit  revenues,  the 
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Department's  approach  resuhed  in 
additional  duties. 

Petitioners  respond  that  there  is  no 
dispute  that  the  Department  requested 
TFC's  financial  statements  and  did  not 
receive  them.  Petitioners  cite  the 
verification  outline  and  their  pre- 
verification  comments  to  support  their 
claim  that  Toyota  should  have  been  well 
aware  that  a  document  as  basic  as  TFC's 
financial  statements  would  be  required 
at  verification.  Petitioners  claim  diat 
Toyota's  apparent  inability  to  produce 
such  a  basic  document  cannot  absolve  it 
of  facing  the  consequences  of  this 
omission. 

Petitioners  dispute  Toyota's 
contention  that  the  Department 
responded  to  Toyota's  failure  to  produce 
the  financial  statements  with  an  adverse 
inference  by  claiming  that  if  the 
Department  was  drawing  an  adverse 
inference,  it  would  have  made  an 
adjustment  to  NV  based  on  the  largest 
credit  revenue  reported  on  any  U.S. 
sale,  which  it  did  not  do.  Petitioners 
also  argue  that  the  Department  should 
not  adjust  the  U.S.  gross  revenue 
applied  to  relevant  home  market  sales 
with  an  offsetting  adjustment  for  the 
associated  U.S.  credit  expense  because 
the  Department  already  made  an 
adjustment  for  credit  expense  in  the 
home  market  in  its  analysis  and  such  an 
adjustment  would  provide  Toyota  with 
a  double  deduction. 

Department's  Position 

We  disagree  with  Toyota.  Toyota 
reported  that  it  did  not  earn  credit 
revenue  on  home  market  sales.  Whether 
Toyota  in  fact  earned  such  revenue  was 
a  legitimate  inquiry  for  us  to  pursue  at 
verification.  As  discussed  further  below, 
based  on  the  verification  outline, 
petitioners'  pre- verification  comments, 
and  our  specific  requests  at  verification, 
Toyota  should  have  been  prepared  to 
provide  us  with  TFC's  financial 
statements,  a  basic  source  document 
necessary  to  explore  this  issue.  By  not 
providing  Department  officials  with  the 
financial  statements.  Toyota  did  not 
provide  the  Department  with  the 
opportunity  to  ascertain  for  itself 
whether  the  financial  statements 
contained  information  relevant  to  our 
inquiry. 

Where  an  interested  party  fails  to 
cooperate  by  withholding  information 
that  we  have  requested,  we  may  resort 
to  the  use  of  the  facts  available,  drawing 
inferences  adverse  to  the  party.  See 
sections  776(a)(2)(A)  and  776(b)  of  the 
Act.  Because  Toyota  failed  to  provide  us 
with  TFC's  financial  statements,  we 
have  determined  that  Toyota  failed  to 
act  to  the  best  of  its  ability  with  respect 
to  this  issue  by  withholding 


information.  Therefore,  we  have  relied 
on  an  inference  that  is  adverse  to  the 
interests  of  Toyota.  Accordingly,  as  facts 
available,  we  applied  the  transaction- 
specific  gross  revenue  earned  by  Toyota 
Motor  Credit  Corporation  (TMCC)  on 
relevant  U.S.  sales  (revenue  without  the 
corresponding  offsetting  credit  expense) 
to  the  weighted-average  home  market 
price  of  matched  sales. 

Based  on  the  record  of  this  review, 
Toyota  cannot  reasonably  claim  that  it 
had  no  advance  notice  that  we  would 
not  request  an  examination  of  TFC's 
financial  statements.  The  verification 
outline  clearly  indicated  that  this  type 
of  document  would  be  subject  to  review. 
Given  that  TFC  is  a  consolidated 
subsidiary  of  TMC,  Toyota  should  have 
made  such  a  document  available  to 
Department  officials  for  inspection,  hi 
addition,  petitioners'  pre- verification 
comments  included  a  request  that  the 
Department  review  TFC's  financial 
statements  (see  Petitioners'  Comments, 
May  9, 1996  at  10).  While  such  pre- 
verification  comments  do  not  direct  the 
Department's  inquiry  at  verification,  the 
issue  of  TFC's  involvement  in  home 
market  transactions  has  been  a  recurring 
one  in  administrative  reviews  of  this 
order,  and  petitioners'  request  provided 
Toyota  with  additional  notice  that  the 
issue  was  subject  to  inquiry. 

We  note  that  the  information  Toyota 
provided  at  verification  did  not  allow  us 
to  establish  the  accuracy  of  Toyota's 
claim  that  it  did  not  earn  credit  revenue 
on  home  market  sales.  The  written 
material  it  provided  at  verification,  and 
to  which  Toyota  refers  in  its  comments, 
is  limited  to  "a  brochure  given  to 
dealers  which  describes  the  activities 
provided  by  TFC  to  dealers."  Report  at 
11.  This  brochure  is  the  only  written 
material  Toyota  provided  at  verification. 
The  TFC  officials  we  interviewed  to 
discuss  the  relevant  issue,  as  the 
verification  report  indicates,  "were 
unable  to  provide  us  with  TFC's 
financial  statements  nor  any  other 
documentation  to  show  the  breakout  of 
activities  engaged  in  by  TFC."  Report  at 
11.  Therefore,  the  interview  was  of 
limited  value  in  establishing  the 
accuracy  of  Toyota's  claim  that  TFC  is 
not  involved  in  the  financing  of 
merchandise  in  the  home  market. 

We  further  note  that  our  purpose  is 
not  to  neutralize  the  benefit  Toyota 
obtained  on  financing  certain  U.S.  sales, 
but  rather  is  a  response  to  Toyota's 
failure  to  comply  with  a  specific  request 
to  produce  a  document  that  would 
permit  us  to  ascertain  whether  TFC  was 
involved  in  home  market  transactions. 
Toyota's  arguments  that  the  new  law 
accounts  for  profits  earned  and  that  it 
was  required  to  report  revenue  earned 


on  U.S.  sales  are  irrelevant,  given  our 
purpose  for  applying  adverse  facts 
available.  Finally,  we  agree  with 
petitioners  that  adjusting  the  U.S.  gross 
revenue  for  the  credit  expense  portion 
of  the  U.S.  sale  would  provide  Toyota 
with  two  adjustments  for  credit  expense 
because  we  have  a  credit  expense 
already  in  our  calculation  of  NV. 

Comment  4 

Toyota  contends  that  the  Department 
applied  the  cost  test  on  an  overly 
narrow  product  basis  by  performing  a 
separate  80-20  "substantial  quantities" 
test  for  each  individual  forklift  sold  in 
the  home  market  instead  of  performing 
it  on  the  group  or  category  of  products 
that  are  under  consideration  for  the 
determination  of  normal  value.  Toyota 
asserts  that,  as  a  result  of  this 
misapplication  of  the  80-20  test,  if  any 
single  truck  was  found  to  be  below  cost, 
it  was  automatically  excluded  from  the 
database  because  100  percent  of  the 
home  market  sales  of  that  truck  were 
below  cost.  Toyota  argues  that  applying 
the  test  to  each  individual  truck  makes 
no  sense  and  effectively  writes  the 
"substantial  quantities"  provisions  of 
section  773(b)  out  of  the  law. 

Toyota  claims  that  the  law  favors 
price-to-price  comparisons  over  CV. 
Toyota  asserts  that  the  Department's 
current  practice  is  to  apply  the  test  on 
a  model-specific  basis  (citing  the  SAA  at 
832).  Toyota  further  asserts  that  the 
Department  has  defined  "model"  as  the 
such  or  similar  merchandise  as  defined 
under  section  771(16)  of  the  Act,  and 
claims  that  this  indicates  that  the 
Department  should  not  treat  each  truck 
as  a  unique  model.  Toyota  notes  that  the 
Department  applied  the  cost  test  on  a 
broader  category  in  prior  reviews. 
Toyota  concludes  that  the  Department 
should  apply  the  80-20  test  to  all  home 
market  trucks  within  each  of  the  load- 
capacity  categories  defined  by  the 
questionnaire  because  these  are  the 
categories  h-om  which  similar 
merchandise  is  selected  as  a  basis  for 
NV. 

Petitioners  respond  that,  based  on  its 
practice  for  the  past  several  years,  the 
Department  properly  applied  the  80-20 
test  not  on  the  basis  of  broad  such  or 
similar  categories  but  on  the  basis  of  the 
comparison  products  (i.e.,  the  products 
that  would  actually  be  used  to  calculate 
NV).  Petitioners  acknowledge  that  the 
Department  applied  the  test  to  a  broader 
category  of  products  in  the  1989-90 
administrative  review,  but  assert  that  it 
has  since  altered  its  approach  and 
applies  the  test  on  the  basis  of  the 
comparison  products  even  when  there 
are  very  few  or  even  a  single 
comparison  model  available  (citing 
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Certain  Cut-to-Length  Steel  Plate  from 
Sweden:  Final  Results  of  Antidumping 
Review  of  Antidumping  Duty  Order,  61 
FR  15772. 15775  (April  9. 1996)). 
Petitioners  conclude  that,  based  on 
established  practice,  the  Department 
properly  applied  the  80-20  test  to  the 
comparison  models  and  assert  that  this 
practice  should  be  maintained  for  the 
final  results. 

Department's  Position 

We  disagree  with  Toyota  that  we 
should  apply  the  cost  test  to  a  broader 
category  of  product  than  to  each  unique 
model  for  this  administrative  review. 
While  we  recognize  that,  in  the  1989- 
90  review,  we  applied  the  cost  test  on 
a  broader  basis,  upon  reconsideration 
we  have  determined  that  it  is  more 
appropriate  to  apply  the  cost  test,  as  set 
forth  in  section  773(b)  of  the  Act,  to 
each  unique  model  sold  in  the  home 
market.  This  methodology  is  in 
accordance  with  our  current  practice 
and  the  SAA  (at  832)  and  with  our 
practice  of  applying  the  cost  test  to 
unique  models  regardless  of  the 
potential  for  a  particular  model  to  be 
grouped  in  a  "family"  for  calculation  of 
NV.  See  generally  AFBs.  The  statute 
does  not  require  that  we  employ  a 
different  methodology  where,  as  here, 
each  of  the  reported  home  market  sales 
involved  a  imique  product. 

We  note  further  mat  it  would  neither 
be  appropriate  to  base  the  test  on  all 
selected  comparison  models  (all  models 
identified  in  the  concordance)  or  each  of 
the  individual  comparison  groups 
selected  in  accordance  with  section 
771(16)  of  the  Act  for  each  U.S.  model, 
as  both  would  encompass  more  than  a 
single  model.  We  disagree  that  we  have 
defined  a  "model"  as  those  products 
selected  for  comparison  under  section 
771(16).  In  addition,  basing  the  test  on 
the  individual  comparison  groups  could 
result  in  testing  one  model  two  or  more 
times.  A  given  home  market  model 
could  be  an  appropriate  match  to  more 
than  one  U.S.  sale,  in  which  case  it 
would  be  included  in  more  than  one 
home  market  comparison  group  on  the 
concordance.  In  such  cases 
administering  the  cost  test  on  a 
"comparison  group"  basis  could  result 
in  the  home  market  model  being 
excluded  as  below  cost  with  respect  to 
one  U.S.  sale  (if  more  than  20  percent 
of  the  relevant  comparison  group  sales 
are  below  cost)  but  included  with 
respect  to  a  different  U.S.  sale  (if  less 
than  20  percent  of  the  comparison  group 
sales  are  below  cost).  Therefore,  in  order 
to  avoid  such  an  anomolous  result  and 
in  accordance  with  our  practice,  we 
have  applied  the  cost  test  to  each 
unique  model  sold  in  the  home  market. 


Comment  5 

Toyota  asserts  that,  where  the 
Department  removed  home  market  sales 
that  failed  the  below-cost  test  from  the 
concordance,  so  that  the  concordance 
contained  no  remaining  matches  to  a 
given  U.S.  sale,  the  Department 
improperly  resorted  to  CV  instead  of 
attempting  to  find  other  price-based 
matches  within  the  contemporaneity 
period  which  Toyota  reported  on  the 
home  market  sales  database.  Toyota 
claims  that  resorting  to  CV  when 
acceptable  above-cost  sales  exist  in  the 
home  market  sales  database  and  are 
available  as  a  basis  for  establishing  NV, 
is  contrary  to  the  statute.  Toyota  argues 
that  the  concordance  contained  the  best, 
but  not  the  only,  NV  candidates  based 
on  the  Department's  matching  method. 
Toyota  concludes  that  the  appropriate 
solution  is  to  apply  the  cost  test  to  each 
foreign  like  product  group,  as  defined  in 
the  questionnaire,  and  to  match  to 
similar  above-cost  sales  as  listed  in  the 
home  market  database  before  resorting 
toCV. 

Petitioners  respond  that  the  law  does 
not  require  that,  where  100  percent  of 
the  comparison-model  sales  are  below 
cost,  the  Department  must  seek  out  less 
similar  sales  before  resorting  to  CV. 
Rather,  petitioners  claim,  the  law 
simply  requires  the  Department  to  use 
any  above-cost  sales  that  are  most 
similar  to  the  U.S.  sale  (citing  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  61  FR  7308.  7338. 
7339)  (Proposed  Regulations)). 
Petitioners  conclude  that,  under  the  old 
and  new  laws,  when  the  Department 
rejects  all  of  the  most  similar  home 
market  sales  because  they  were  below 
cost,  it  is  required  to  rely  on  CV  rather 
than  seek  a  sale  of  a  less  similar  model, 
a  practice  that  has  been  upheld  by  the 
CTT  and  should  be  maintained. 

Department's  Position 

We  disagree  with  Toyota.  In  those 
situations  where  we  disregarded  all  of 
the  most  similar  matches,  as  identified 
on  the  concordance  file,  as  below-cost 
sales,  we  properly  resorted  to  CV 
without  attempting  to  find  other,  less 
appropriate,  matches  remaining  in  the 
home  market  database. 

Due  to  the  nature  of  this  product, 
which  involves  unique  models,  and  the 
resulting  complexity  of  determining 
appropriate  home  market  and  U.S. 
matches,  we  have  developed  a  detailed 
set  of  instructions  in  our  reviews  of  this 
order  regarding  the  development  of  the 
concordance  file.  These  instructions 
ensure  the  accurate  reporting  of 
information  while  minimizing,  to  the 
extent  possible,  the  reporting  burdens 


on  the  parties.  We  developed  the 
product-matching  criteria  with  input 
from  parties,  including  Toyota,  in  prior 
segments  of  this  proceeding.  In  our 
questionnaire  in  this  review,  we 
permitted  Toyota  to  limit  its 
concordance  matches  to  the  most 
similar  home  market  sales  made  in  the 
closest  month  in  the  contemporaneity 
window  as  that  of  each  U.S.  sale.  We 
did  not  require  Toyota  to  provide 
further  matches  in  the  contemporaneous 
period.  Otherwise,  the  matching 
analysis  that  Toyota  would  have  had  to 
perform  would  constitute  a  significant 
burden  on  the  company  without 
substantially  increasing  the  accuracy  of 
our  analysis  since,  relative  to  total  U.S. 
sales,  the  number  of  U.S.  sales  for  which 
we  resorted  to  CV  (because  we  had 
disregarded  the  selected  model  as  below 
cost)  was  extremely  small.  Such  an 
approach  clearly  assisted  Toyota  in 
preparing  its  response.  Toyota  in  fact 
acknowledges  in  its  comments  in  this 
review,  that  analyzing  large  databases 
can  be  costly  and  inefficient.  For  these 
reasons,  we  have  maintained  our 
approach  for  the  final  results. 

Comment  6 

Toyota  contends  that,  because  the 
Department  improperly  disregarded 
certain  sales  as  below  cost  by  applying 
the  20-percent  "substantial  quantity" 
threshold  on  an  overly  narrow  product 
basis,  the  CV-profit  calculation,  which 
includes  only  sales  that  did  not  fail  the 
cost  test,  is  also  flawed.  Toyota  claims 
that  the  Department  should  include  in 
the  CV-profit  calculation  sales  that  it 
improperly  disregarded  as  below  cost. 

Petitioners  respond  that  the 
Department  properly  applied  the  cost 
test  and  that  the  SAA  specifically 
provides  that  CV  profit  should  be  based 
only  on  the  amount  incurred  in 
connection  with  sales  in  the  ordinary 
course  of  trade.  Therefore,  petitioners 
conclude,  in  keeping  with  the  SAA  the 
Department  properly  excluded  all 
below-cost  sales  when  calculating  CV 
profit. 

Department's  Position 

We  disagree  with  Toyota.  Our 
application  of  the  20-percent 
"substantial  quantities"  threshold 
portion  of  the  cost  test  was  in 
accordance  with  law  and  our  practice. 
Based  on  our  application  of  this  test,  we 
disregarded  certain  home  market  sales 
as  below-cost  sales,  which  the  statute 
considers  to  be  outside  the  ordinary 
course  of  trade.  See  section  771(15)  of 
the  Act.  Therefore,  because  we  must 
calculate  CV  profit  using  only  sales 
made  within  the  ordinary  course  of 
trade,  in  accordance  with  section 
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773(e)(2)(A)  of  the  Act,  we  excluded 
sales  that  failed  the  cost  test  from  our 
calculation  of  CV  profit. 

Conunent  7 

Toyota  contends  that  the  E)epartinent 
should  base  CV  profit  on  sales  of  large 
trucks  (over  7,000-pound  load  capacity) 
only  and  should  exclude  small  trucks 
from  its  CV-profit  analysis.  Toyota 
asserts  that  profit  and  selling  expenses 
calculated  for  CV  should  not  be  based 
on  the  entire  universe  of  home  market 
sales,  i.e.,  "class  or  kind",  but  on  a 
subset  of  this  universe — the  class  of 
products  in  the  home  market  that  is 
most  similar  to  the  U.S.  sale,  i.e.. 
"foreign  like  product"  under  the  new 
law  or  "such  or  similar"  of  the  pre-1995 
law  (citing  section  773(e)(2)(A)  of  the 
Act).  Toyota  states  that  the  Etepartment 
did  not  follow  this  provision  for  the 
preliminary  results  when  it  calculated 
profit  and  selUng  expenses  for  CV  using 
all  home  market  merchandise  regardless 
of  whether  the  merchandise  was  "like" 
the  merchandise  sold  in  the  United 
States. 

Toyota  asserts  that  it  sold  only  large 
trucks  in  the  United  States  and  that, 
while  it  sold  large  trucks  in  the  home 
market,  it  sold  many  more  small  trucks 
in  that  market.  Therefore,  Toyota  argues, 
because  the  profit  on  small  trucks 
differs  from  the  profit  on  large  trucks, 
the  CV  profit  was  unfairly  inflated. 

Petitioners  respond  that  the 
Department  has  addressed  the  issue 
raised  by  Toyota  in  its  proposed 
regulations  (citing  Proposed  Regulations 
at  61  PR  7335).  Petitioners  assert  that  it 
is  the  Department's  practice  to  use 
aggregate  figiu-es  to  calculate  profit  and 
SG&A,  based  on  an  average  of  the  profits 
of  foreign  like  products  sold  in  the 
ordinary  course  of  trade.  Therefore, 
petitioners  contend,  the  Department 
properly  calculated  profit  based  on  the 
profits  of  all  Uke  products  sold  in  the 
ordinary  course  of  trade  in  the  home 
market  and  should  maintain  this 
methodology  for  purposes  of  the  final 
results. 

Department's  Position 

We  disagree  with  Toyota.  The  foreign 
like  product  in  this  case  consists  of  all 
potential  matches  to  U.S.  sales.  That  is, 
for  purposes  of  calculating  profit  (and 
SG&A)  for  CV,  we  generally  use,  as  we 
have  here,  aggregate  data  that 
encompasses  all  foreign  like  products 
imder  consideration  for  determining 
NV.  During  the  POR,  Toyota  sold  both 
small  and  large  trucks  in  the  United 
States.  While  only  a  small  quantity  of 
small  trucks  were  sold  in  the  United 
States,  home  market  sales  of  trucks  in 
this  category  are  nonetheless  potential 


matches.  Accordingly,  both  small  and 
large  trucks  are  a  foreign  like  product. 
Therefore,  we  have  included  the  small 
capacity  trucks  in  the  calculation  of  CV 
profit  for  the  final  results. 

Comment  8 

Toyota  contends  that,  contrary  to  the 
directives  of  the  statute,  the  Department 
calculated  a  CEP  profit  amoimt  that  is 
disproportionately  based  on  profit  on 
home  market,  not.U.S.,  sales.  Toyota 
acknowledges  that  the  Department 
apphed  the  CEP-profit  formula  in 
section  772(0  of  the  Act  literally,  but 
argues  that,  where  the  application  of  the 
formula  to  a  {>articular  set  of  facts  leads 
to  an  absurd  result  directly  at  odds  with 
the  stated  goal  of  the  statute,  the 
Department  should  exercise  its 
discretion  by  limiting  the  CEP  profit  to 
the  actual  profit  for  U.S.  sales. 

Toyota  argues  in  the  alternative  that, 
in  the  event  that  the  Department 
continues  to  calculate  profit  as  it  did  in 
the  preliminary  results,  it  should 
exercise  its  well-established  authority 
under  section  773(6)(iii)  of  the  Act  to 
make  adjustments  to  NV  for  other 
differences  in  circimfistances  of  sale. 
Toyota  states  that  the  difference  in 
circimistance  of  sale  would  be  the  profit 
differential  between  the  United  States 
and  home  market.  Toyota  notes  that, 
under  the  pre-URAA  law,  the 
Department  used  its  discretionary 
authority  to  avoid  imfair  results  in  the 
context  of  the  creation  and  application 
of  the  exporter's  sales  price  (ESP)  offset 
and  asserts  that  a  similar  adjustment 
should  be  made  in  this  review  (citing 
Brother  Industries,  Ltd.  v.  United  States, 
3  CIT  125,  540  F.Supp.  1341  (1982), 
aff  d  713  F.2d  1568  (Fed.Cir.  1983),  cert, 
denied.  465  U.S.  1022  (1984)  [Brother)). 

Petitioners  respond  that  Toyota 
admits  the  plain  language  of  the  statute 
requires  the  Department  to  base  CEP 
profit  on  total  actual  profit,  which 
includes  the  profit  on  both  home  market 
and  U.S.  sales.  Therefore,  petitioners 
argue,  the  E)epartment  does  not  have  the 
discretion  Toyota  proposes  and  the 
Department  applied  the  explicit 
requirements  of  the  statute  properly 
when  calculating  CEP  profit. 

Petitioners  further  assert  that  Toyota 
is  incorrect  in  suggesting  in  the 
alternative  that,  based  on  Brother,  the 
Department  should  make  a 
circumstances  of  sale  (COS)  adjustment 
to  NV  to  account  for  differences 
between  U.S.  and  home  market  profit. 
Petitioners  contend  that,  in  so  doing,  the 
Department  would  first  be  calculating 
(JEF  profit  using  the  methodology 
required  by  the  statute,  then  nullifying 
the  explicit  statutory  requirement  by 
making  an  offsetting  adjustment  to  NV. 


Petitioners  assert  that  the  Department 
cannot  implement  a  procedure  that 
would  lead  to  a  result  in  conflict  with 
the  requirements  of  the  statute. 
Petitioners  add  that  Toyota's  analogy  to 
the  ESP  offset  is  incorrect  because, 
imlike  Toyota's  recommendations 
regarding  CEP  profit,  the  ESP  offset  was 
designed  to  correct  a  perceived 
omission  in  the  statute. 

Department's  Position 

We  agree  with  petitioners.  Section 
772(d)(3)  of  the  Act  directs  us  to  deduct 
an  amount  of  allocated  profit  in  deriving 
the  CEP.  Section  772(f)  describes  in 
detail  the  methodology  for  calculating 
the  profit,  which  Toyota  acknowledges 
we  followed.  In  particular,  the  statute 
explicitly  directs  us  to  calculate  a  "total 
actual  profit"  amount,  where  possible, 
based  on  both  sales  of  the  foreign  like 
product  in  the  comparison  market  and 
on  U.S.  sales.  See  sections  772(f)(2)  (C) 
and  (D).  The  statute  then  directs  us  to 
allocate  a  portion  of  this  total  actual 
profit  to  C£P  sales  based  on  the  level  of 
U.S.  selling  and  further-processing 
expenses.  Toyota's  proposal  to  calculate 
profit  in  a  different  manner  would  be  in 
clear  conflict  with  this  provision  of  the 
statute. 

We  also  decline  to  make  a  COS 
adjustment  in  the  manner  suggested  by 
Toyota  to  account  for  the  allegedly 
disproportionate  influence  of  home 
market  profits  on  the  total  actual  profit 
calculation.  As  noted  above,  the  CEP- 
profit  provision  in  the  statute  provides 
a  detailed  methodology  for  the 
calculation  of  total  actual  profit.  Given 
the  detailed  nature  of  this  provision,  it 
is  not  appropriate  to  impute  a 
"disproportionate  home  market  profit" 
standard  on  the  calculation  of  total 
actual  profit,  such  that  we  must  make  an 
adjustment  to  account  for  such  alleged 
disproportionality.  Moreover, 
differences  in  profits  are  not  differences 
in  the  circiunstances  of  sale.  Profit 
differentials,  if  any,  are  what  remain 
after  different  circimistances  of  sale 
have  been  accounted  for.  Therefore,  we 
have  not  changed  our  CEP-profit 
calculation  for  the  final  results. 

Comment  9 

Toyota  argues  that  the  Department 
should  calculate  CEP  profit  based  on  the 
prices  and  expenses  of  large  trucks  (over 
7,000-pound  load  capacity)  only,  not 
large  and  small  trucks,  because  large 
trucks  were  the  only  merchandise 
Toyota  sold  in  the  United  States  during 
the  POR.  Toyota  contends  that  section 
772(d)  of  the  Act  requires  that  total 
actual  profit  be  calculated  based  on 
sales  of  subject  merchandise  sold  in  the 
United  States  and  the  foreign  like 
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product  sold  in  the  exporting  country. 
Toyota  cites  to  the  statutory  definition 
of  foreign  like  product  in  section 
771(16)  of  the  statute  in  arguing  that 
"foreign  like  product"  corresponds  to 
the  "such  or  similar"  category  of  the 
pre-URAA  law  and  not  to  the  broader 
"class  or  kind"  of  merchandise  category. 
Toyota  argues  that  the  foreign  like 
product  in  this  case  is  limited  to  large 
trucks  because,  with  the  exception  of  a 
de  minimis  number  of  small  trucks,  it 
sold  only  large  trucks  to  the  United 
States.  (Toyota  states  that  its  request  in 
this  Comment  pertains  only  to  the  profit 
calculation  for  U.S.  sales  of  large  trucks 
and  does  not  pertain  to  the  profit 
calculated  on  the  de  minimis  U.S.  sales 
of  small  trucks.)  Toyota  argues  that, 
because  the  profit  on  smaller  trucks  is 
greater  than  the  profit  on  large  trucks 
and  because  many  more  small  trucks 
than  large  trucks  were  sold  in  the  home 
market,  significant  distortions  in  the 
calculation  are  created  by  including  the 
smaller  trucks. 

Toyota  argues  that,  while  the 
Department  recently  denied  a 
respondent's  request  to  calculate  profit 
derived  from  "different  rates  for 
different  pools  of  products  within  the 
foreign  like  product"  (citing  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Large  Newspaper 
Printing  Presses  and  Components 
Thereof,  Whether  Assembled  or 
Unassembled,  from  Japan,  61  FR  38139, 
38146  (1996)  [LNPP  from  Japan)),  in  this 
case  it  is  proper  to  calculate  profit  based 
upon  the  foreign  like  product  as  defined 
by  load  capacity  because:  (1)  The 
Department  has  conducted  its  entire 
review  on  the  premise  that  foreign  like 
product  was  defined  by  several  load 
capacity  ranges,  and  (2)  Toyota  has  not 
asked  the  Department  to  change  its 
determination  of  foreign  like  product,  as 
respondent  did  in  LNPP  from  Japan. 

Petitioners  respond  that,  in  keeping 
with  the  expUcit  requirements  of  the 
statute,  the  Department  properly  based 
CEP  profit  on  the  total  actual  profit 
reahzed  on  all  of  Toyota's  sales  of  the 
subject  merchandise,  which  includes     - 
large  and  small  trucks. 

Department's  Position 

We  disagree  with  Toyota.  In 
accordance  with  our  practice  as 
described  in  the  Proposed  Regulations 
(at  7382),  we  have  used  the  aggregate  of 
expenses  and  profit  for  all  subject 
merchandise  sold  in  the  United  States 
and  all  foreign  like  products  sold  in  the 
exporting  country.  During  the  POR, 
Toyota  sold  both  small  and  large  trucks 
in  the  United  States.  While  only  a  small 
quantity  of  small  trucks  were  sold  in  the 
United  States,  home  market  sales  of 


trucks  of  these  categories  are 
nonetheless  potential  matches. 
Accordingly,  the  foreign  like  product  in 
this  review  encompasses  both  small  and 
large  trucks.  Therefore,  we  have 
included  the  small  capacity  trucks  in 
the  calculation  of  CEP  profit  for  the  final 
results. 

The  statute  does  not  require  separate 
CEP-profit  calculation  based  on  the 
narrow  interpretation  of  the  term 
"foreign  like  product"  advanced  by 
Toyota.  As  we  noted  in  AFBs  6. 
"[njeither  the  statute  nor  the  SAA 
require  us  to  calculate  CEP  profit  on  a 
basis  more  specific  than  the  subject 
merchandise  as  a  whole.  Indeed,  while 
we  cannot  at  this  time  rule  out  the 
possibility  that  the  facts  of  a  particular 
case  may  require  division  of  CEP  profit, 
the  statute  and  SAA,  by  referring  to  'the' 
profit,  'total  actual  profit'  and  'total 
expenses,'  imply  that  we  should  prefer 
calculating  a  single  profit  fig\u«."  AFBs 
6  at  2125-2126.  Further,  such  a 
subdivision  as  Toyota  proposes  would 
be  more  susceptible  to  manipulation  of 
the  profit  rate,  a  particidar  concern 
noted  by  Congress.  See  Id.  and  S.  Rep. 
103-412, 103d  Cong.,  2d  Sess.  at  66-67. 

Comment  10 

Toyota  asserts  that,  notwithstanding 
the  methodological  CEP-profit 
calculation  issues  it  has  already 
addressed,  the  Department  incorrectly 
calculated  the  CEP-profit  amount  by:  (1) 
Including  all  home  market  sales  revenue 
while  excluding  certain  home  market 
selling  expenses,  and  (2)  calculating  the 
total  actual  profit  without  regard  to 
imputed  expenses  while  allocating  a 
portion  of  this  amount  to  CEP  sales 
using  a  U.S.  selling  expense  pool  that 
includes  imputed  expenses. 

With  respect  to  the  first  issue,  Toyota 
claims  that  the  home  market  values  for 
the  CEP-profit  calculation  incorrectly 
excludes  the  home  market  selling 
expenses  the  Department  disallowed  as 
an  adjustment  to  NV  because  of 
perceived  difficulties  at  verification. 
Toyota  states  that  this  results  in  a  higher 
home  market  profit,  which  becomes  part 
of  the  total  actual  profit,  a  portion  of 
which,  in  tiun,  is  allocated  as  CEP  profit 
and  deducted  from  the  starting  price 
used  to  derive  the  CEP.  With  respect  to 
the  second  issue,  Toyota  asserts  that  it 
is  mathematically  incorrect  to  apply  an 
"actual  cost"  profit  ratio  to  a  U.S. 
selling  expense  pool  that  includes 
actual  plus  imputed  costs  because  this 
methodology  allocates  substantially 
more  profit  to  U.S.  sales  than  exists, 
particr'arly  with  respect  to  transactions 
with  significant  imputed  credit  and 
inventory  carrying  costs. 


Petitioners  respond  that  the 
Department  correctly  included  imputed 
credit  and  inventory  carrying  costs  in 
the  U.S.  selling  expense  pool  used  to 
calculate  CEP  profit  for  individual  U.S. 
sales.  Petitioners  note  that  the 
Department  calculated  total  profit  for 
Toyota's  sales  based  on  the  difference 
between  the  total  revenues  and  total 
expenses  and  that  the  Department 
omitted  imputed  credit  and  inventory 
carrying  costs  from  the  total  profit 
amoimt  because  the  expense  amounts 
the  Department  used  in  the  total  actual 
profit  calculation  include  an  amount  for 
actual  interest  expenses.  Petitioners 
assert  that,  if  the  Department  included 
imputed  expenses  in  the  total  actual 
profit  calculation,  the  result  would 
double-count  Toyota's  interest  costs. 
Petitioners  further  note  that  CEP  selling 
expenses  do  not  include  an  amount  for 
actual  interest  expense  and.  thus,  if  the 
Department  does  not  include  imputed 
credit  and  inventory  carrying  costs  in 
the  formula  it  uses  to  calculate  CEP 
profit  for  Toyota's  individual  U.S.  sales, 
the  CEP-profit  figure  would  not  account 
for  the  profit  attributable  to  the 
expenses  Toyota  incurred  to  carry 
forklifts  in  inventory  in  the  United 
States  or  to  extend  credit  to  its  U.S. 
customers.  Therefore,  petitioners  argue, 
the  Department  should  continue  to 
include  imputed  credit  and  inventory 
carrying  expenses  in  the  CEP  selling 
expenses  used  to  calculate  CEP  profit 
for  Toyota's  U.S.  sales. 

Department's  Position 

We  disagree  with  Toyota.  With 
respect  to  Toyota's  argument  that  the 
home  market  values  for  the  CEP-profit 
calculation  improperly  exclude  selling 
expenses  we  disallowed  due  to 
problems  encountered  at  verification,  as 
we  stated  in  its  response  to  Comment  2, 
we  proi>erly  employed  an  adverse 
inference  regarding  information  with 
respect  to  which  Toyota  failed  to  act  to 
the  best  of  its  ability  to  provide.  This 
ensures  that  Toyota  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  fully.  See  SAA  at  870. 

Regarding  Toyota's  claim  that  we 
treated  imputed  expenses  inconsistently 
in  calculating  CEP  profit,  we  addressed 
this  issue  in  detail  in  AFBs  6  at  2126- 
2127  as  follows: 

Sections  772(f)(1)  and  772(f){2KD)  of  the 
Act  state  that  the  per-unit  profit  amount  shall 
be  an  amount  determined  by  mulUplying  the 
actual  profit  by  the  applicable  p>ercentage 
(ratio  of  total  U.S.  expenses  to  total  expenses) 
and  that  the  total  actual  profit  means  the  total 
profit  earaed  by  the  foreign  producer, 
exporter,  and  affiliated  parties.  In  accordance 
with  the  statute,  we  base  the  calculation  of 
the  total  actual  profit  used  in  calculating  the 
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per-unit  profit  amount  for  CEP  sales  on 
actual  revenues  and  expenses  recognized  by 
the  company.  In  calculating  the  per-unit  cost 
of  the  U.S.  sales,  we  have  included  net 
interest  expense.  Therefore,  we  do  not  need 
to  include  imputed  interest  exp)enses  in  the 
"total  actual  profit"  calculation  since  we 
have  already  accounted  for  actual  interest  in 
computing  this  amount  imder  772(f)(1). 
When  we  allocated  a  portion  of  the  actual 
profit  to  each  CEP  sale,  we  have  included 
imputed  credit  and  inventory  carrying  costs 
as  part  of  the  total  U.S.  expense  allocation 
factor.  This  methodology  is  consistent  with 
section  772(f)(1)  of  the  statute  which  defines 
"total  United  States  Expense"  as  the  total 
expenses  described  under  section  772(d)(1) 
and  (2).  Such  expenses  include  both  imputed 
credit  and  inventory  carrying  costs.  See 
Certain  Stainless  Wire  Rods  from  France,  61 
FR  47874,  47882  (September  11, 1996). 

As  this  statement  of  otir  practice  makes 
clear,  our  calculation  of  CEP  profit  is  in 
accordance  with  the  statute  and  the 
SAA.  Therefore,  we  have  maintained 
our  treatment  for  the  final  results. 

Comment  11 

Toyota  argues  that  the  Department 
should  exclude  certain  "used"  forklifts 
sold  in  the  United  States  from  its 
analysis  or,  in  the  alternative,  the 
Department  should  adjust  its 
calculations  to  avoid  the  distortions 
created  by  the  comparison  of  these  used 
trucks  with  new  trucks  sold  in  the  home 
market.  Toyota  asserts  that  there  were  a 
small  niunber  of  U.S.  sales  of  us0d 
merchandise,  sold  out  of  the  ordinary 
course  of  trade  at  significant  discounts 
and  under  "fire  sale"  conditions  due  to 
their  use  as  demonstration  tmits.  Toyota 
asserts  that  all  of  the  trucks  were 
imported  new  but  were  in  "used" 
condition  when  sold  to  the  first 
unaffiliated  purchaser  in  the  United 
Statds.  Toyota  asserts  that,  in  the  less- 
than-fair-value  (LTFV)  investigation, 
petitioners  explicitly  excluded  imports 
of  used  trucks  from  the  investigation 
and  argues  that  the  principle  that  a  used 
truck  is  excluded  should  not  change 
because  the  truck  was  used  not  in  Japan, 
but  in  the  United  States,  before  being 
sold. 

Toyota  argues  in  the  alternative  that 
the  Department  should  adjust  the    ■ 
margin  calculation  to  avoid  the 
distortions  created  by  the  comparison  of 
the  used  trucks  with  new  trucks  sold  in 
the  home  market.  Toyota  asserts  that, 
otherwise,  the  comparison  is 
imreasonable  and  amounts  to  an 
undeserved  adverse  inference  against 
Toyota  (citing,  among  others,  Porcelain- 
on-Steel  Cooking  Ware  From  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  43327, 
43328  (1993)  [Cookware)).  Toyota 
asserts  that,  because  there  are  no  sales 


of  similarly  used  trucks  in  the  home 
market,  the  Department  should  look  to 
facts  otherwise  available  in  making  an 
adjustment  that  will  allow  for 
reasonable  comparisons  and  proposes 
several  ways  to  make  such  an 
adjustment. 

Petitioners  respond  that  Toyota's 
claim  should  be  rejected  for  a  variety  of 
reasons.  First,  Toyota  has  admitted  \he 
trucks  were  new  when  imported  and  the 
scope  of  the  order  excludes  only  trucks 
that  were  used  at  the  time  of  entry. 
Petitioners  add  that  the  exact  nature  and 
disposition  of  the  trucks  is  unclear  from 
Toyota's  questioimaire  responses. 
Petitioners  note  that,  in  Toyota's  initial 
questionnaire  response,  it  reported  that 
some  of  the  trucks  were  used,  others 
were  damaged,  and  others  were 
mistakenly  ordered  with  imsalable 
specifications,  while  in  its  brief  Toyota 
only  discusses  used  trucks.  Therefore, 
petitioners  assert,  even  if  the 
Department  decided  to  exclude  "used" 
trucks  as  opposed  to  other  "off-spec" 
trucks,  the  Department  would  be  imable 
to  do  so  because  Toyota  failed  to 
distinguish  between  used  trucks  and  off- 
spec  trucks  in  its  sales  listing. 

Second,  petitioners  assert  that  the 
Department  has  made  clear  that  it  will 
not  exclude  any  U.S.  sales  that  involve 
a  transfer  of  ownership  even  if  the  sales 
are  aberrational  and  states  that  the  age 
or  condition  of  a  truck  is  not  relevant  to 
whether  the  product  has  been  dumped 
(citing  Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  from  the  Republic  of 
Korea:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  60  FR 
42835  (Aug.  17, 1995),  comment  29). 

With  respect  to  Toyota's  alternative 
argument  that  the  Department  should 
make  an  adjustment  to  the  margin 
calculation  if  it  includes  such  "used" 
trucks  in  the  diunping  analysis, 
petitioners  assert  that  the  cases  Toyota 
dted  to  support  such  an  adjustment  are 
factually  distinct  fit>m  the  situation  in 
this  case  because,  unlike  those  cases, 
the  merchandise  at  issue  is  not  scrap, 
seconds  or  substandard.  Petitioners  add 
that  in  the  cited  cases  the  Department 
did  not  make  an  adjustment  to  accoimt 
for  differences  in  quality  but  instead 
sought  to  match  U.S.  sales  of  inferior 
quahty  to  merchandise  of  similar 
quality  in  the  home  market  (citing 
Cookware  at  43328).  Petitioners  argue 
that,  if  merchandise  with  similar 
specifications  had  been  sold  in  the 
home  market,  the  model-match 
methodology  would  have  resulted  in  a 
match  of  similar  off-spec  trucks. 
Furthermore,  petitioners  assert.  Toyota 
never  specifically  identified  whether 
any  home  market  sales  were  similarly 
off-spec  and  could  have  been  matched 


and  conclude  that  any  deficiency  in 
matching  is  solely  Toyota's  fault. 

Department's  Position 

We  agree  with  petitioners.  The  scope 
of  the  order  only  excludes  trucks  that 
were  "used"  at  the  time  of  entry.  The 
order  does  not  exclude  trucks  that  are 
damaged,  "off-spec."  or  used  after 
importation.  We  noted  in  our 
Preliminary  Results  analysis 
memorandum  that  "trucks  imported 
new  and  used  by  the  importer  prior  to 
sale"  are  not  excluded  from  the  scope  of 
the  order.  Memo.  July  26, 1996.  at  6.  In 
the  LTFV  investigation  we  determined 
that  a  forklift  could  be  considered 
"used"  and  excluded  from  the  order  if, 
at  the  time  of  entry  into  the  United 
States,  the  importer  can  demonstrate  to 
the  satisfaction  of  the  U.S.  Customs 
Service  that  the  forklift  was 
manufactured  in  a  calendar  year  at  least 
three  years  prior  to  the  year  of  entry  into 
the  United  States.  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Certain  Internal-Combustion  Industrial 
Forklift  Trucks  From  Japan,  53  FR 
12552  (April  15, 1988).  Toyota  admits 
the  relevant  trucks  were  imported  new. 
Therefore,  they  are  properly  subject  to 
review  and  we  cannot  exclude  them 
from  our  analysis  based  on  this 
exclusion. 

Moreover,  Toyota  has  not  established 
the  trucks  were  used  to  an  extent  that 
an  adjustment  is  warranted  nor 
provided  information  that  would  permit 
us  to  quantify  and  make  such  an 
adjustment.  Therefore,  our  treatment  of 
these  trucks  remains  imchanged  from 
the  preliminary  results. 

Comment  12 

Toyota  claims  that  the  Department 
incorrectly  classified  the  reported 
indirect  selling  expenses  that  Toyota's 
U.S.  affiliate.  TMCC.  incurred  in 
financing  sales  of  subject  merchandise 
as  direct  expenses.  Toyota  asserts  that 
the  selling  expenses  are  indirect  because 
they  are  fixed  and  are  incurred 
regardless  of  whether  a  particular  sale  is 
made. 

Petitioners  respond  that,  while  they 
do  not  believe  the  Department  should 
make  any  adjustment  for  credit  revenue 
TMCC  earned,  if  the  Department 
decides  credit  revenue  is  related 
directly  to  the  sale,  it  must  also 
rect>gnize  that  expenses  TMCC  incurred 
may  also  be  related  directly  to  the  sale. 
Petitioners  assert  that  Toyota  did  not 
meet  its  biu-den  of  proof  that  these 
expenses  are  not  directly  related  to  the 
sales  (citing  19  CFR  353.54).  Petitioners 
suggest  that,  although  Toyota  now 
alleges  that  these  expenses  are  fixed  and 
are  inciured  by  TMCC  regardless  of 
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whether  a  sale  is  made,  there  is  nothing 
in  Toyota's  questionnaire  response  to 
support  such  a  claim.  Petitioners 
conclude  that  Toyota's  description  of 
these  expenses  is  not  sufficiently 
detailed  to  allow  the  Department  to 
determine  the  exact  nature  of  the 
expenses  and,  accordingly,  the 
Department  should  treat  these  expenses 
as  direct  selUng  expenses  for  the  final 
results. 

Department's  Position 

We  agree  with  Toyota  and  have  - 
treated  these  expenses  as  indirect 
expenses  for  the  final  results.  In 
reporting  sales  where  payment  was 
made  through  TMCC,  Toyota  reported  a 
sale-specific  credit  revenue  and  a  sale- 
specific  credit  expense.  Toyota  also 
allocated  a  portion  of  TMCC's  overhead 
to  the  sales  as  indirect  selling  expenses. 
With  respect  to  direct  U.S.  selling 
expenses  that  TMCC  incurred,  Toyota 
stated  that  TMCC  "does  not  pay 
commissions  to  its  employees  related  to 
financing,  and  does  not  incur  variable 
expenses  for  credit  investigations  or  for 
preparing  and  processing  documents." 
Supplemental  Sales  Questionnaire  at 
5&-60.  In  addition,  Toyota  disclosed 
that  TMCC  inciured  a  filing  fee  for  a 
number  of  transactions  which  the 
Department  treated  as  direct  in  the 
Preliminary  Results.  Because  the  record 
reveals  that  the  relevant  expenses  are 
fixed  expenses  (not  variable)  and 
because  it  is  clear  that  Toyota  reported 
those  expenses  that  were  variable  and 
associated  with  sales  of  subject 
merchandise,  we  have  treated  TMCC's 
reported  expenses  as  indirect  expenses 
for  the  final  results. 

Comment  13 

Toyota  asserts  that  the  Department's 
proposed  method  for  assessing  duties 
will  result  in  the  calculation  and 
assessment  of  duties  on  lease 
transactions,  despite  the  Department's 
determination  that  Toyota's  operating 
leases  are  not  subject  to  review.  Toyota 
notes  that  the  Preliminary  Results 
indicate  that  the  Department  calculated 
an  imfKirter-specific  ad  valorem  duty 
assessment  rate,  based  on  the  ratio  of 
the  total  amount  of  duties  calculated  for 
the  examined  sales  during  the  POR  to 
the  total  customs  value  of  the'sales  used 
to  calculate  the  duties,  which  the 
Customs  Service  will  assess  uniformly 
on  all  entries  during  the  POR.  Toyota 
asserts  that  the  Department  should 
calculate  an  assessment  rate  with 
respect  to  all  merchandise  reported  by 
taking  the  total  antidumping  duties  for 
sold  and  leased  trucks  (which  will  be 
zero  for  the  latter)  divided  by  .the  total 
ciistoms  value  of  the  sold  and  leased 


trucks,  which  Customs  should  then 
apply  to  all  forkhft  trucks  entered 
during  the  POR. 

Petitioners  assert  that  Toyota 
misconstrues  the  purpose  of  the 
proposed  assessment  method,  which  is 
to  eliminate  the  problems  caused  by 
assessing  duties  on  individual  entries 
through  the  creation  of  a  "master  list." 
Petitioners  assert  that  lowering  overall 
duties  on  siAject  trucks  would  defeat 
the  purpose  of  the  antidumping  law  to 
assess  duties  to  offset  the  unfair  trade 
practice  with  respect  to  sales  subject  to 
the  order,  which  would  not  be 
accomplished  if  the  Department 
decreased  the  assessment  on  products 
covered  while  imposing  duties  on 
merchandise  not  covered  by  the  order. 
Petitioners  contend  that  lowering  the 
assessment  duty  rate  would  allow  a 
respondent  to  manipulate  the  prices  of 
entries  that  would  never  be  subject  to 
analysis  so  as  to  lead  to  a  total  lower 
assessment  of  antidumping  duties. 

Petitioners  assert  that  the  solution  to 
any  perceived  problem  is  to  ensure  that 
the  Department  only  assesses  duties  on 
trucks  subject  to  review  and  Toyota  is 
aware  of  which  trucks  were  sold  and 
which  were  leased.  Petitioners  contend 
that  the  Department  could  eliminate  the 
total  entered  value  of  leased  trucks  from 
the  total  entered  value  of  all  trucks  to 
arrive  at  the  total  entered  value  for 
trucks  subject  to  the  order  in  its 
calculation  of  the  appraisement  rate, 
which  Customs  can  then  apply  to  the 
total  entered  value  for  trucks  subject  to 
the  order.  Petitioners  further  assert  that, 
regardless  of  the  method  the  Department 
uses  to  accompUsh  the  task,  it  should 
make  no  change  in  its  calculation  of  the 
cash  deposit  rate. 

E>epartment's  Position 

We  agree  with  petitioners  that,  by 
using  an  assessment-rate  methodology, 
we  are  able  to  eliminate  the  problems 
caused  by  assessing  duties  on 
individual  entries  through  the  creation 
of  master  lists.  However,  we  agree  with 
Toyota  that,  short  of  creating  a  master 
Ust,  its  proposal  is  reasonable  and  in 
accordance  with  our  practice.  In 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
Japan  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof, 
From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Finding  (61  FR  57629 
(November  7,  1996)  (TRBs)].  we  were 
confix)nted  with  the  issue  of  establishing 
an  assessment  rate  for  bearings  where 
some  bearings  were  not  subject  to 
assessment  under  the  principles 


formulated  in  Roller  Chain  Other  Than 
Bicycle  From  Japan.  48  FR  51804 
(November  14, 1983).  Given  that  leased 
trucks  are  potentially  subject  to 
assessment  of  antidumping  duties  upon 
entry,  a  similar  treatment  is  appropriate 
here.  In  TRBs  we  determined  that  the 
assessment  rate  should  take  into 
account  the  value  of  "Roller  Chain" 
merchandise.  Accordingly,  we  included 
the  value  of  the  "Roller  Chain" 
merchandise  in  the  denominator  when 
we  calculated  an  assessment  rate. 
Likewise,  in  this  case,  we  have  included 
the  customs  value  of  the  leased  trucks 
in  the  denominator.  While  this  will 
have  the  effect  of  reducing  the 
percentage  assessment  relative  to  the 
rate  that  we  would  calculate  by 
excluding  these  values,  this  lower 
assessment  rate,  when  applied  against 
all  POR  entries,  will  allow  Customs  to 
collect  the  appropriate  amount  of 
antidumping  duties  due  and  will 
effectively  exclude  the  lease  trucks  from 
assessment.  Finally,  we  agree  with 
petitioners  that  a  change  in  the 
calculation  of  the  cash  deposit  rate  is 
not  appropriate. 

Petitioners' Comments 

Comment  1 

Petitioners  assert  that  the  Department 
is  required  by  statute  to  verify  all  of  the 
information  it  relies  on  in  reaching  its  . 
final  results  and.  therefore,  the 
Department  should  have  verified 
Toyota's  cost  data,  difference-in- 
merchandise  data  (difmer).  U.S.  sales 
data,  and  U.S.  value-added  data. 
Petitioners  assert  that,  while  the 
Department  may  not  be  required  to 
verify  every  item  of  data  submitted,  it 
cannot  simply  eliminate  whole  sections 
of  a  questionnaire  response  when 
conducting  verification. 

Petitioners  add  that,  beyond  the 
statutory  requirement  for  a  complete 
verification,  the  following  two  reasons 
make  verification  of  the  above  items 
essential:  (1)  The  Department  found 
major  problems  with  Toyota's  home 
market  sales  data,  and  (2)  the  record 
reveals  glaring  deficiencies  with 
Toyota's  cost  data,  which  have  never 
been  verified,  and  its  U.S.  sales  data. 

With  regard  to  Toyota's  cost  data, 
petitioners  allege  the  following 
problems  with  Toyota's  data  which 
warrant  complete  verification:  In 
reporting  di^er  data,  Toyota  used 
different  costs  for  its  home  market  than 
for  its  U.S.  merchandise;  there  are 
differences  between  Toyota's  difmer 
data  and  its  GOP  data;  Toyota  failed  to 
demonstrate  adequately  that  its 
transactions  with  affiliated  suppliers 
were  at  arm's  length;  and  Toyota  gave 
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only  a  oirsory  explanation  of  its  method 
for  accruing  costs. 

Toyota  responds  that  the  Department 
fulfilled  its  obligation  under  section 
782(i)  of  the  Act  to  verify  respondent's 
factual  information.  Toyota  argues  that 
petitioners"  position  that  the 
E)epartment  is  required  to  verify  every 
single  piece  of  information  submitted, 
and  not  just  the  factual  information  it 
deems  relevant  and  sufficient,  is 
untenable  and  would  place  the 
Department  in  an  impossible  situation. 
Toyota  concludes  such  a  construction  of 
the  law  is  imrealistic  and  unworkable. 

Citing  §§  353.36(a)(2)  and  353.36(c), 
Toyota  asserts  that  the  Department's 
regulations  are  clear  that,  it  is  not 
necessary  for  the  Department  to  verify 
every  piece  of  data.  Toyota  concludes 
that  the  law  required  verification  of 
Toyota's  response  and  the  Department 
fulfilled  this  requirement,  using  its 
judgment  as  to  the  adequate  level  of 
examination. 

Toyota  further  asserts  that 
petitioners"  claim  that  there  is 
"contradictory  and  incomplete 
information"  in  Toyota's  cost  and  U.S. 
sales  data  are  imtrue.  Toyota  notes  that 
its  costs  were  verified  thoroughly  in  the 
first  administrative  review.  Toyota 
asserts  that,  as  it  explained  in  a  prior 
submission  to  the  Ctepartment,  its 
material  costs  will  differ  for  forklifts  in 
Japan  and  the  United  States  because:  (1) 
They  are  built  to  different  specifications 
(e.g.,  the  parts  used  may  conform  to 
different  specifications,  such  as  a  UL- 
Listing),  and  (2)  the  criteria  used  by  the 
Department  for  its  21 -point  comparison 
do  not  define  all  aspects  and  features  of 
all  forkhfts. 

Toyota  asserts  that  petitioners" 
comments  concerning  the  accuracy  of 
Toyota's  data,  particularly  Toyota's 
difiner  and  cost  data,  are  unfounded 
and,  as  the  Department  conducted  the 
required  verification,  there  is  no  basis 
for  asserting  the  verification  was  legally 
inadequate. 

Department's  Position 

We  disagree  with  petitioners.  We  have 
fulfilled  the  statutory  requirement  of  a 
verification  of  Toyota's  data  in  this 
review.  Because  we  had  not  verified 
Toyota's  data  during  the  two 
immediately  preceding  reviews,  we 
were  required  to  conduct  a  verification 
of  Toyota  in  this  administrative  review. 
See  section  782(i)  of  the  Act.  Oiu- 
verification  concerned  Toyota's  home 
market  sales  response  and  portions  of  its 
U.S.  sales  response.  Such  a  verification 
fulfills  the  statutory  requirement 
regarding  verification  and.  as  noted 
below,  ts  in  conformity  with  our 
regulations  and  past  practice.  This 


practice  reflects  the  reality  that  it  is 
administratively  impossible  for  the 
Department  to  verify  at  every  site  and 
on  every  topic. 

The  Department's  regulations  provide 
for  significant  flexibility  in  conducting 
verifications  by  permitting  the 
verification  of  a  sample  of  respondents 
in  a  review  and  providing  for  the  review 
of  documents  and  personnel  the 
Department  considers  relevant  to  factual 
information  submitted.  19  CFR 
353.36(a)(2)  and  (c).  In  addition,  the  CTT 
has  long  recognized  the  Department's 
discretion  regarding  the  topics  to  be 
selected  for  verification.  See,  e.g., 
Monsanto  Co.  v.  United  States.  12  OT 
937,  698  F.Supp.  275,  280  (citing 
Hercules,  Inc.  v.  United  States,  11  CIT 
710,  673  F.Supp.  454,469  (1987)) 
("Verification  is  a  spot  check  and  is  not 
intended  to  be  an  exhaustive 
examination  of  tbe  respondent's 
business.  ITA  has  considerable  latitude 
in  picking  and  choosing  which  items  it 
will  examine  in  detail.');  Bomont 
Industries,  v.  United  States,  14  CIT  208, 
209.  733  F.  Supp.  1507  (1990)  ("Of 
coiuse.  verification  is  like  an  audit,  the 
purpose  of  which  is  to  test  information 
provided  by  a  party  for  accuracy  and 
completeness.  Normally,  an  audit 
entails  selective  examination  rather  than 
testing  of  an  entire  universe."). 

Contrary  to  petitioners'  assertions,  the 
problems  we  encountered  at  the  home 
market  verification  with  regard  to 
certain  portions  of  Toyota's  response  do 
not  establish  the  necessity  for  a 
verification  of  additional  portions  of  the 
response.  Toyota  did  not  fail  its 
verification  in  this  review;  rather,  it  was 
unable  to  demonstrate  the  reUability  of 
certain  selling  expenses  and  was  imable 
to  establish  that  it  did  not  gain  credit 
revenue  on  its  home  market  sales.  As  a 
result,  pursuant  to  oiu'  established 
practice  regarding  our  verification 
findings,  we  have  disallowed  the 
adjustments  in  question  and  have 
calculated  a  home  market  credit  revenue 
amount  using  the  facts  available.  This  is 
an  appropriately  tailored  response  to  the 
problems  we  encoimtered  at 
verification.  Because  we  found  that, 
other  than  the  items  cited  above,  the 
data  submitted  by  Toyota  was  accurate, 
we  have  no  reason  to  disregard  the  other 
portions  of  its  response  (e.g.,  Toyota's 
data  regarding  its  material  costs  or  its 
product  liability  expenses). 

Comment  2 

Petitioners  assert  that  Toyota's 
variable  cost  of  manufacture  (VCOM) 
difmer  data,  as  reported  on  the  U.S.  and 
home  market  sales  listings,  are  not 
acceptable  because:  (1)  'They  are  not 
consistent  with  Toyota's  COP/CV  data, 


and  (2)  they  are  based  on  costs  for 
certain  components  and  on  price  or 
market  value  for  other  components. 
Therefore,  petitioners  argue,  the 
Department  should  reject  Toyota's 
difiner  data  and  use  the  VCOM  amounts 
reported  in  the  COP  and  CV  data  to 
make  difmer  adjustments  for  the  final 
results. 

Petitioners  claim  that  case  precedent 
indicates  that  VCOM  amoimts  reported 
for  the  difmer  adjustment  and  for  COP/ 
CV  should  not  differ  (citing  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Bar 
from  Spain.  59  FR  66,931,  66938 
(December  28, 1994)).  Petitioners  further 
assert  that  the  antidumping 
questionnaire  and  the  SAA  (at  828) 
indicate  that  any  claimed  difference-in- 
merchandise  adjustment  should  be 
Umited  to  differences  in  variable  costs, 
without  regard  to  prices.  Petitioners 
note  that  Toyota  acknowledges  the  data 
are  inconsistent. 

Petitioners  state  that  allowing  a 
respondent  to  report  different  VCOM 
amounts  for  purposes  of  the  difmer 
adjustment  and  for  COP/CV  allows  for 
the  possibihty  of  manipulation  of  the 
dumping  analysis.  For  instance,  if  a 
respondent  reports  a  higher  home 
market  VCOM  for  the  difmer  adjustment 
than  for  its  COP  reporting,  adjustments 
to  foreign  market  value  will  generally  be 
downward,  thereby  providing 
respondent  with  a  favorable  adjustment 
when  comparing  home  market  sales  to 
U.S.  sales.  Therefore,  petitioners  argue 
the  Department  should  reject  Toyota's 
difmer  data  and  use  the  variable  cost  of 
manufacture  data  in  Toyota's  COP  and 
CV  database  to  determine  the  difiner 
adjustment. 

"Toyota  responds  that  petitioners' 
arguments  are  groundless.  Toyota 
asserts  that  the  Department  specifically 
approved  of  Toyota's  method  of 
reporting  difmer  data  in  the  original 
investigation  and  in  the  first  and  second 
administrative  reviews.  Toyota  states 
that  it  reported  difmer  data  consistent 
with  its  reporting  in  prior  segments  of 
the  proceedings. 

Toyota  states  that  the  record  is  clear 
that,  given  its  accounting  system,  it 
could  submit  the  data  in  a  form  sUghtly 
different  fi'om  that  which  the 
Department  requested  by  including  the 
invoice  prices  of  certain  options  and 
attachments  instead  of  their  variable 
costs  of  production.  Toyota  asserts  that 
19  CFR  353.57  supports  its  approach  as 
it  states  the  Department  "normally  will 
consider  differences  in  the  cost  of 
production  but,  where  appropriate,  may 
also  consider  differences  in  the  market 
value."  Toyota  indicates  that,  because 
the  prices  of  the  attachments  are  based 
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on  uniform  price  lists,  the  differences  in 
such  prices  represent  differences  in 
market  value.  Toyota  disputes 
petitioners'  assertion  that  such  an 
approach  is  subject  to  mcmipulation  and 
points  out  that  the  prices  are  published 
in  Toyota's  price  list. 

Finally,  Toyota  notes  that  it  used  its 
di&ner  data  to  generate  the  concordance 
on  which  the  Department  relied  for 
product  matching  and  suggests  that  to 
change  the  values  now  would  require 
Toyota  to  rematch  its  sales  and  revise 
the  concordance.  Toyota  argues  that, 
given  that  the  difmer  values  are 
appropriate  and  accurate  and  reflect  a 
methodology  acceptable  in  prior 
reviews  in  selecting  similar  home 
market  sales  and  adjusting  those  sales, 
there  is  no  compelUng  reason  to  change 
these  data  now. 

Department's  Position 

We  agree  with  petitioners,  in  part,  and 
have  utilized  Toyota's  reported  cost 
information  (COP  and  CV]  to  calculate 
the  dihner  adjustment  for  the  final 
results.  However,  we  do  not  agree  with 
petitioners  that  it  was  inappropriate  for 
Toyota  to  submit  its  difmer  data,  based 
in  part  on  invoice  prices,  at  the  time  of 
its  original  questionnaire  submission, 
and  we  have  used  this  data  for  matching 
purposes. 

When  we  issued  the  questionnaire, 
we  had  not  yet  initiated  a  cost 
investigation  of  Toyota.  Therefore, 
based  on  prior  experience  with  Toyota 
in  the  investigation  and  administrative 
reviews,  in  which  we  recognized  the 
difficulties  in  collecting  variable  cost 
information  for  small  attachments,  we 
determined  that  it  was  acceptable  for 
Toyota  to  derive  and  present  its  di&ner 
data  as  it  had  presented  the  information 
in  prior  segments  of  this  proceeding. 
However,  unlike  prior  segments  of  this 
proceeding,  in  this  review  we  initiated 
a  cost  investigation  of  Toyota's  sales  and 
obtained  complete  cost  information, 
including  costs  for  the  attachments  for 
which  Toyota  was  previously  only  able 
to  give  prices. 

■The  vCOM  data  from  the  sales  Usting, 
which  Toyota  used  to  develop  the 
concordance  according  to  our 
instructions,  is  sufficiently  precise  to 
allow  us  to  determine  which  U.S.  and 
comparison-market  merchandise  "may 
reasonably  be  compared."  See  section 
771(16)(C)(iii)  of  the  Act.  Further. 
Toyota  calculated  the  VCOMs  that  we 
compared  in  making  this  determination 
using  the  same  methodology  for  both 
markets,  i.e.,  VCOMs  that  are  generally 
cost-based  with  the  exception  of  certain 
attachments  that  Toyota  valued  using 
invoice  prices  to  its^ustomers. 
Therefore,  we  have  used  the 


concordance  Toyota  submitted  for  sales- 
matching  purposes  and  do  not  find  it 
necessary  to  revise  the  concordance  in 
order  to  take  into  account  the  COP/CV 
information. 

However,  as  a  result  of  our  cost 
investigation,  we  have  more  precise 
VCOM  data,  because  Toyota  provided 
cost-based  values  for  its  attachments. 
Accordingly,  we  have  used  the  COP/CV 
data  to  make  the  difmer  adjustment  in 
our  calculations.  The  di&ner  adjustment 
to  NV  is  mandated  by  the  statute  to 
account  for  differences  between  Qie  U.S. 
and  home  market  products  under 
comparison.  See  section  773(a)(6)(C)  of 
the  Act.  Given  that  the  more  precise, 
cost-based  information  is  on  the  record 
of  this  review,  it  is  more  appropriate  to 
use  the  COP/CV  data  for  the  actual 
adjustment  where  sales  of  non-identical 
merchandise  are  compared.  Therefore, 
in  the  final  results  we  have  used 
Toyota's  reported  VCOM  data  as 
reported  in  the  COP  and  CV  databases 
to  adjust  for  physical  differences  in  the 
merchandise. 

Comment  3 

Petitioners  claim  that,  in  providing  its 
cost  data,  Toyota  failed  to  supply 
complete  information  that  would 
demonstrate  that  its  transactions  with 
affiliated  suppliers  are  at  arm's  length. 
Rather,  petitioners  claim,  Toyota 
submitted  costs  for  a  single 
"representative"  model.  Petitioners 
contend  this  is  insufficient  to 
demonstrate  that  Toyota's  transactions 
with  these  affiliated  suppliers  are  all  at 
arm's  length  and  cite  to  Hyster  Co.  v. 
United  States.  848  F.Supp.  178. 187 
(Crr  1994)  [Hyster). 

Petitioners  assert  that  Toyota's  claim 
that  its  transactions  with  affiliated 
suppliers  are  always  at  arm's  length  and 
that  Toyota  cannot  obtain  access  to  its 
supplier's  cost  data  is  directly 
contradicted  by  information  the 
Department  gathered  in  the 
investigation  of  New  Mini  vans  from 
Japan  (initiation  of  Antidumping  Duty 
Investigation:  New  Minivans  from 
Japan.  56  FR  29221  (June  26, 1991) 
(Minivans)].  Citing  the  record  in 
Minivans,  ptetitioners  state  that  Keiretsu 
have  group  members  known  to 
exchange  information  and  to  price 
transfers  at  below-market  levels  to 
maximize  profit.  Thus,  p>etitioners 
contend,  Toyota's  imsupported  claims 
are  in  conflict  with  information  the 
Department  already  possesses. 
Petitioner  argues  that,  other  than 
rejecting  Toyota's  questionnaire 
response,  the  Department  must  request 
supplemental  information  concerning 
its  transfer  prices  and  then  verify  the 
data. 


Toyota  maintains  that  the  information 
it  submitted  demonstrates  that 
transactions  l>etween  Toyoda  Automatic 
Loom  Works  Ltd.  (TAL)  and  its 
affiliated  suppliers  are  at  arm's  length 
and  that  TAL  engages  in  competitive 
bidding  and  negotiation  processes  with 
its  suppliers.  Toyota  asserts  that  the 
statute  does  not  mandate  that  evidence 
of  an  arm's-length  transaction  be 
derived  exclusively  from  a  respondent's 
suppUers'  cost  data  and  argues  that 
Toyota  has  met  its  burden  of 
demonstrating  that  TAL's  transactions 
with  its  affiliated  suppUers  are  at  arm's 
length  by  providing  detailed 
information  on  its  competitive  bidding 
and  negotiation  processes.  Toyota 
contends  that  it  properly  based  its  COP 
calculations  on  prices  TAL  paid  instead 
of  on  TAL's  suppliers'  COP.  Toyota 
claims  that  TAL  did  not  generally 
purchase  identical  parts  during  the 
same  period  from  different  suppliers 
and,  because  it  engages  in  arm's-length 
negotiations  with  suppliers,  it  does  not 
have  access  to  information  on  sales  or 
prices  of  identical  parts  by  its  suppUers 
to  other  parties  or  \he  suppUers'  COP. 
Toyota  describes  the  bidding  process 
TAL  used  to  source  parts  and  provides 
examples  of  situations  where  it  decided 
to  source  such  components  from 
unaffiUated  suppliers  instead  of 
estabUshed  affiliated  suppUers  after 
enjgaging  in  such  competitive  bidding. 

"Toyota  states  that,  despite  its  detailed 
explanation  of  why  it  cannot  obtain  its 
suppliers'  cost  data,  petitioners 
continue  to  rely  on  a  memorandum  in 
the  record  of  the  Minivans  investigation 
which,  contrary  to  petitioners' 
assertions,  does  not  contradict  Toyota's 
statements  that  it  cannot  obtain  access 
to  its  suppliers'  cost  data.  Toyota  further 
states  that  the  memorandum  is  largely 
irrelevant  to  this  administrative  review 
of  forkhft  trucks.  Toyota  concludes  that^ 
while  TAL  may  be  able  to  persuade 
these  suppliers  in  which  it  holds 
majority  ownership  to  provide  cost 
information  in  a  limited  fashion  for 
limited  uses,  TAL  is  not  able  to  force  its 
other  related  suppliers  to  provide  such 
costs  for  any  purpose. 

Department's  Position 

We  do  not  agree  with  petitioners  that 
Toyota  failed  to  establish  that  TAL's 
transactions  with  its  affiliated  suppUers 
were  at  arm's-length  prices.  With 
respect  to.  major  inputs.  Toyota 
provided  the  transfer  prices  and  cost 
information  for  each  such  input  it  used 
in  the  production  of  the  trucks  sold  in 
the  United  States  and  home  market.  The 
information  Toyota  provided  with  - 
regard  to  TAL's  suppUers  of  major 
inputs  is  sufficient  to  determine  that  the 
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amount  represented  as  the  value  of  such 
input  is  not  less  than  the  cost  of 
production  of  such  input,  as  required  by 
section  773(f)(3)  of  the  Act.  In  addition, 
because  these  are  unique  inputs,  there 
were  no  comparable  purchases  from 
unaffihated  suppUers.  Accordingly,  we 
have  relied  on  Toyota's  reported  cost 
infonnation  based  on  transfer  prices  for 
the  major  inputs  in  our  cost 
calculations. 

We  have  also  determined  that  Toyota 
has  established  the  arm's-length  nature 
of  other  (non-major)  inputs  supplied  by 
TAL's  affiliated  suppUers.  Section 
773(f)(2)  of  the  Act  states  that  "(a) 
transaction  directly  or  indirectly 
between  affiliated  persons  may  be 
disregarded  if,  in  the  case  of  any 
element  of  value  required  to  be 
considered,  the  amount  representing 
that  element  does  not  fairly  reflect  the 
amount  usually  reflected  in  sales  of 
merchandise  under  consideration  in  the 
market  under  consideration."  For  its 
affiliated  suppliers  of  minor  inputs, 
Toyota  responded  that  it  could  not 
provide  market-value  sales  prices 
between  affiliated  suppliers  and  third 
parties,  or  between  TAL  and  unaffiliated 
parties  of  the  same  inputs  because  the 
information  was  not  obtainable  or  such 
transactions  did  not  exist.  Toyota  did, 
however,  supply  cost  information  for  a 
number  of  minor  inputs  supplied  by 
affiliated  parties.  It  is  the  Department's 
practice  to  permit  limited  reporting  in 
appropriate  circumstances,  such  as  a 
case  like  this  where  there  are  scores  of 
parts  used  in  the  production  of  a  forklift 
truck,  there  are  no  third-party 
transactions  on  which  to  rely,  and  the 
respondent  is  unable  to  obtain  cost 
information  or  prices  to  other 
purchasers  from  its  suppliers.  We 
disagree  with  petitioner  that  Hyster 
requires  the  Department  to  obtain  more 
complete  cost  information.  Unlike 
Hyster,  there  is  no  information  on  the 
record  that  prompts  the  Department  to 
make  further  inquiry.  The  court  in 
Hyster  did  not  appear  to  rule  out 
completely  our  reliance  on  a 
representative  sample  of  information. 
Id.  at  187.  In  addition,  to  support  its 
position  that  TAL  deals  with  its 
suppliers  at  arm's  length  and,  therefore, 
that  the  amount  for  the  relevant  input 
"fairly  refiect[s]  the  amount(s]  usually 
reflected  in  sales  of  merchandise  under 
consideration  in  the  market  under 
consideration,"  TAL  provided  internal 
documents  that  evidence  competitive 
bidding  practices  on  the  part  of  its 
affiliated  and  unaffiliated  suppliers.  The 
documents  estabUsh  that  Toyota  selects 
its  suppliers  using  a  competitive 
bidding  process  and  that  Toyota  is  not 


averse  to  switching  from  an  affiliated 
supplier  to  an  unaffiliated  supplier 
based  on  price.  This  is  further  evidence 
that  Toyota  deals  with  suppliers,  both 
affiliated  and  unaffiliated,  at  arm's 
length.  We  are  satisfied  that  the 
information  on  inputs  Toyota  provided 
supports  its  claim  that  it  deals  with 
affiliated  suppliers  on  an  arm's-length 
basis. 

Finally,  we  agree  with  Toyota  that  the 
Minivans  memorandum  petitioners  cite 
is  not  relevant  to  this  proceeding.  That 
dealt  with  a  different  case  with  a 
different  record.  The  record  in  this 
review  does  not  suggest  that  we  draw 
any  conclusions  based  on  such 
observations. 

Comment  4 

Petitioners  allege  that  Toyota 
improperly  reported  its  affiliated  parties 
for  purposes  of  the  CV  and  COP 
calculations.  Petitioners  state  that,  as 
section  773(f)(2)  of  the  Act  makes  clear, 
indirect  affiliations  as  well  as  direct 
relationships  may  cause  the  Department 
to  disregard  transactions  that  are  not  at 
arm's  length.  Petitioners  assert  that,  in 
identifying  its  affiliated  suppliers, 
Toyota  only  identified  the 
manufacturer's  (TAL)  affiliated 
suppliers  and  did  not  identify  its 
indirect  affiliation  with  suppliers 
through  TMC.  Petitioners  argue  that  the 
interrelationship  between  TMC  and 
TAL  cannot  be  questioned  and  that  any 
suppliers  under  the  control  of  or 
affiliated  with  TMC  should  be 
considered  affiliated  with  TAL. 

Toyota  responds  that  it  has  complied 
virith  section  771(33)  of  the  Act  and 
Department  practice  with  respect  to 
providing  information  on  suppliers  who 
meet  one  of  the  statutory  affiliation 
criteria  with  respect  to  TAL. 

Department's  Position 

We  disagree  with  petitioners.  Section 
773(0(2)  states  that,  in  calculating  COP 
or  CV,  the  Department  may  disregard  "a 
transaction  directly  or  indirectly 
between  affiliated  persons."  Thus, 
contrary  to  petitioners'  argument,  the 
direct/indirect  language  refers  to  the 
nature  of  the  transaction,  not  the 
affiliation.  Toyota  has  stated  in  this 
review  that  it  applied  the  affiliated- 
party  definition  contained  at  section 
771(33)  of  the  Act,  as  requested  in  our 
questionnaire.  During  the  home  market 
verification,  we  examined  Toyota's 
corporate  structure  and  did  not  find  any 
deficiencies  in  its  reporting.  Further, 
petitioners  have  not  provided  any 
information  regarding  other,  imreported, 
affiliated  parties.  Accordingly,  we  have 
accepted  Toyota's  reporting  of  its 
affiliated  parties  for  the  final  results. 


Comment  5 

Petitioners  claim  that  the  Department 
should  not  include  the  interest  income 
Toyota  Motor  Credit  Corporation 
(TMCC),  a  separately  incorporated  U.S. 
affiliate  of  IMS,  received  for  loans  it 
made  to  dealers  that  purchased  Toyota 
forklift  trucks  as  an  offset  to  the  credit 
expense  TMS  incurred  in  selling  trucks 
in  the  United  States.  Petitioners  argue 
that  the  loan  a  customer  obtained 
constitutes  a  separate  transaction  from 
the  negotiation  process  related  to  the 
sale  of  a  forklift  truck  and,  therefore, 
imder  the  express  terms  of  the  statute 
and  the  Department's  longstanding 
practice,  income  earned  or  expenses 
incurred  that  are  not  related  to  the  sales 
negotiation  process  cannot  be  taken  into 
consideration  in  the  dumping  analysis. 

Petitioners  provide  a  number  of 
examples  in  Toyota's  questionnaire 
response  to  support  their  position  that 
payment  terms  are  separate  and  have  no 
impact  on  the  sales  negotiation  process 
between  TMS  and  the  dealer.  Petitioners 
also  refer  to  certain  business  proprietary 
passages  from  TMS's  financial 
statements  which,  they  argue,  conffict 
with  Toyota's  position  that  TMCC 
simply  operates  as  an  arm  of  TMS. 
Petitioners  assert  that  the  notes  to  the 
financial  statements  raise  serious 
questions  as  to  the  acciiracy  of  Toyota's 
calculation  of  the  expense,  given  ihe 
possibility  of  prepayments  and  credit 
losses  which  may  not  have  been 
factored  into  its  calculations.  For  all  the 
above  stated  reasons,  therefore,  the 
Department  should  reject  Toyota's  claim 
for  an  adjustment  for  interest  income 
TMCC  received. 

Toyota  argues,  first,  that  it  is  the 
Department's  longstanding  practice  to 
include  credit  revenues  and  to  deduct 
credit  expenses  in  its  calculation  of 
CEP.  Second,  Toyota  argues  that  it  is 
nonsensical  and  irrelevant  to  claim  that 
financing  does  not  affect  the  selling 
price  of  a  truck  because  the  customer 
pays  a  price  that  includes  credit  revenue 
which  TMCC  earns.  Toyota  points  to  the 
record  evidence  that,  in  the  relevant 
transactions,  TMCC  receives  the 
payment  from  the  first  unrelated 
customer,  which  is  a  price  that  includes 
credit  revenue,  and  TMS  receives  only 
an  intra-party  transfer  from  TMCC,  a 
payment  that  can  not  serve  as  the  basis 
for  CEP  under  section  772(b)  of  the  Act. 
Toyota  states  that  the  "separate  nature" 
of  the  financing  transaction  is  belied  by 
the  facts  in  Toyota's  questionnaire 
response. 

Toyota  maintains  that  it  is  irrelevant 
that  TMCC  is  separately  incorporated 
and  uses  its  income  for  various 
purposes  and,  therefore,  the 
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Department's  determination  to  treat 
TMCC  and  TMS  as  a  single  entity  was 
correct.  Toyota  further  maintains  that 
petitioners'  argument  that  TMS  and 
TMCC  are  "separate  legal  entities"  is 
contradicted  by  the  reaUty  of  the 
relationship,  given  that  they  are  100- 
percent  afHliated  entities,  share  a 
common  address,  and  share  certain 
operational  structures.  Toyota  also 
claims  its  method  of  applying  assets  and 
income  has  no  relevance  at  all  to 
whether  credit  revenue  Toyota  received 
is  properly  part  of  CEP.  Toyota  adds,  in 
conclusion,  that  petitioners'  speculation 
that  Toyota's  credit  revenue  might  not 
be  accurate,  based  on  broad  statements 
in  TMCC's  financial  statements,  is 
unfounded. 

Department's  Position 

We  disagree  with  petitioners  that  we 
should  reject  Toyota's  claimed 
adjustment  for  credit  revenue.  We  have 
addressed  this  issue  in  prior  reviews 
and  in  our  October  9, 1996,  Final 
Results  of  Redetermination  Pursuant  To 
Court  Remand,  NACCO  Materials 
Handling  Group,  Inc.,  v.  United  States, 
Slip  Op.  96-99  (June  18,  1996) 
(NACCO),  which  we  have  put  on  the 
record  of  this  review. 

In  NACCO,  we  explained  that,  in  our 
antidumping  analysis,  "we  examine 
thoroughly  the  corporate  structure  of 
respondents  in  order  to  capture  all 
expenses  and  revenues  incurred  by 
related  companies  that  pertain  to  sales 
of  subject  merchandise.  In  (NACCO), 
Toyota's  revenue  and  expense  pertain 
directly  to  the  particular  sales  in 
question,  whether  deemed  part  of  the 
same  transaction  or  not,  and  must  be 
included  in  our  dumping  analysis."  Id. 
at  23-24.  We  further  stated  that  "[t]he 
inclusion  of  TMCC's  credit  expense  and 
credit  revenue  in  the  dumping  analysis 
is  not  dependent  on  whether  or  not 
ostensibly  separate  transactions  are 
combined.  Such  inclusion  is  required 
because,  otherwise,  the  Department 
would  be  unable  to  fulfill  its  statutory 
mandate  to  capture  all  U.S.  selling 
expenses  in  its  analysis,  as  required  by 
section  772(d)  of  the  Act."  Id.  at  26.  The 
essential  mechanics  of  the  relevant 
transactions  in  this  review  do  not  differ 
materially  from  those  in  NACCO. 
Petitioners'  arguments  concerning  the 
separateness  of  the  transactions  and  the 
corporate  separateness  of  the  entities  are 
irrelevant,  given  that  "the  expenses  and 
revenues  that  derive  from  the  financing 
arrangement  are  related  to  the  sales  in 
question  and  are  relevant,  therefore,  to 
the  calculation"  of  CEP.  Id.  at  31. 

References  by  petitioners  to  Toyota's 
description  of  the  process  [i.e.,  where  a 
dealer  may  decide  separately  how  it  will 


pay,  is  not  obligated  to  use  payment 
terms  offered  by  TMCC,  etc.)  do  not 
alter  the  conclusion  that,  for  purposes  of 
section  772  of  the  Act,  the  revenues  and 
expenses  pertain  directly  to  the 
particular  sales  in  question  and  are 
appropriately  part  of  our  dumping 
analysis.  As  we  concluded  in  NACCO, 
"TMC,  TMS,  and  TMCC  together 
constitute  the  exporter  and  have 
provided  financing  services  in  selling 
the  subject  merchandise  *  *  *,  it  is 
necessary  to  focus  on  the  expenses  that 
relate  to  sales  of  subject  merchandise, 
regardless  of  which  related  entity  incurs 
the  expenses,  in  the  interest  of  accuracy 
and  in  order  to  prevent  the 
manipulation  of  the  dumping  analysis 
through  shifting  expenses  to 
"subsidiaries."  Id.  at  29.  Although  the 
statutory  definition  of  "exporter" 
applied  in  that  remand  has  been 
repealed,  TMC,  TMS-^md  TMCC  are 
"affiliated  persons"  vsrithin  the  meaning 
of  the  new  definition  at  section  771(33) 
of  the  Act.  Therefore,  we  consider  our 
analysis  and  conclusions  in  NACCO  to 
be  directly  relevant  to  the  facts  of  this 
review  and  petitioners  have  not 
advanced  any  argument  that  would  alter 
this  conclusion. 

Petitioners'  arguments  based  on 
portions  of  TMS'  financial  statements 
are  also  not  persuasive.  As  explained 
above,  argimients  concerning  the 
corporate  separateness  based  on  certain 
descriptions  of  ostensibly  independent 
activities  in  which  the  entities  engage 
are  not  relevant  and,  therefore,  whether 
TMCC  simply  operates  as  an  arm  of 
Toyota  does  not  alter  our  analysis. 

Furthermore,  petitioners*  suggestion 
that,  based  on  Toyota's  financial 
statements,  Toyota's  reported  credit 
revenue  might  not  be  accurate,  because 
of  the  possibility  of  prepayment  of 
leases  and  because  Toyota  might  not 
have  accounted  for  credit  losses, 
constitutes  imfounded  speculation. 
Moreover,  this  speculation  is  irrelevant 
to  petitioners'  position  that  credit 
revenue  should  not  be  recognized 
because  the  transactions  are  separate. 
Nonetheless,  with  regard  to  whether  it 
factored  credit  losses  into  its 
calculations,  Toyota  refers  to  a  prior 
submission  wherein  it  stated  '"TMCC 
has  an  account  for  bad  debts  on  its 
financing,  which,  if  included  in  the 
indirect  expenses  of  TMCC,  increases 
these  expenses  slightly."  February  29, 
1996,  submission  at  8.  Toyota  later 
included  this  item  in  its  calculations.  In 
addition,  nothing  in  the  record 
contradicts  Toyota's  statement  that 
prepayments  are  not  relevant  to  forklift 
financing.  In  a  J^ebruary  8, 1996, 
submission  in  the  1993-94 
administrative  review  of  this  order. 


Toyota  stated  (at  4)  that  "the  referenced 
comment  in  Toyota's  financial 
statements  applies  primarily  to 
automobile  installment  contracts  and 
leases,  and  not  to  forklift  leases,  which 
are  rarely  paid  off  early."  This 
explanation  supports  our  conclusion  to 
accept  Toyota's  claimed  adjustment  for 
credit  revenue. 

Comment  6 

Petitioners  claim  that  the  payment 
terms  for  loans  and  leases  can  range 
from  one  to  five  years  and  thus 
constitute  long-term,  not  short-term, 
financing.  Therefore,  petitioners 
contend,  the  Department  should 
consider  the  credit  expense  Toyota 
incurred  as  long-term  debt  and  should 
not  base  the  calculation  on  the  short- 
term  borrowing  rate  Toyota  reported. 
Petitioners  argue  that,  in  the  absence  of 
information  from  Toyota  on  long-term 
interest  rates,  the  Department  should 
rely  on  facts  otherwise  available. 

'Toyota  argues  that  the  Department  has 
a  well-established  practice  of  using 
short-term  interest  rates  to  calculate 
credit  expense  and  t)€lieves  that  the 
Department  should  adhere  to  this 
practice. 

Department's  Position 

We  agree  with  Toyota.  Maintaining 
our  approach  is  reasonable  and  we  have 
not  altered  our  practice  of  using  a 
company's  short-term  borrowing  rate  to 
calculate  imputed  credit  expense.  The 
Department's  position  is  buttressed  by 
the  fact  that  "TMCC's  issuance  of  short- 
term  commercial  paper  contributes  to 
the  pool  of  funds  used  to  finance  all 
transactions,  regardless  of  credit  term" 
and  that  "there  are  only  ten  occasions 
in  which  reported  credit  terms  exceed 
one  year"  (see  Toyota's  Submission, 
February  29. 1996,  at  9).  Therefore,  we 
have  not  adjusted  Toyota's  reported 
credit  expenses  by  using  a  long-term 
interest  rate  as  petitioners  propose. 

Comment  7 

Petitioners  maintain  that  it  is  the 
Department's  consistent  practice  to  use 
the  date  of  the  final  results  as  the  date 
of  payment  for  U.S.  sales  where  there  is 
no  reported  date  of  payment  (citing 
Certain  Stainless  Steel  Wire  Rods  from 
France:  Final  Results  of  Antidumping 
Duty  Administrative  Review  (September 
3,  1996)).  Petitioners  suggest  that, 
whenever  Toyota  has  reported  a 
payment  date  of  March  31. 1996,  the 
Department  should  instead  use  the  date 
of  the  final  results  to  calculate  Toyota's 
credit  expense. 

Toyota  explains  that,  for  certain  U.S. 
sales  for  which  it  had  not  yet  received 
payment  by  the  time  it  was  preparing  its 
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supplemental  questionnaire  for  filing  on 
May  3, 1996,  it  reported  a  payment  date 
of  March  31, 1996.  the  closing  date  for 
the  data  in  the  supplemental  response. 
Toyota  asserts  that  the  relevant 
transactions  consist  of  sales  with 
extended  payment  terms  that  include 
credit  revenue.  Toyota  argues  that,  if  the 
Department  changes  the  reported  date  of 
payment  to  the  date  of  the  final  results 
to  recalculate  the  credit  expense,  the 
Department  would  likewise  have  to 
revise  the  calculation  of  credit  revenue. 
Toyota  contends  that,  because  credit 
revenue  is  not  calculated  but  is  based  on 
actual  payments  received,  Toyota  would 
have  to  submit  these  amounts  to  the 
Department.  Toyota  states  that,  although 
it  has  no  objection  in  principle  to 
revising  both  credit  expense  and 
revenue  (given  that  Toyota  would  gain 
more  in  credit  revenue  than  it  loses  in 
credit  expense),  due  to  the 
complications  of  resubmitting  new 
information  at  this  late  stage  of  review, 
the  company  requests  that  the 
Department  maintain  the  current 
"default"  payment  date. 

Department's  Position 

We  disagree  with  petitioners.  Use  of 
the  date  of  the  final  results  to  calculate 
credit  expense  and  credit  revenue  for 
those  sales  for  which  payment  has  not 
yet  been  received  is  not  appropriate 
because  there  is  no  evidence  to  suggest 
that  this  date  will  provide  greater 
accuracy  in  the  calculation  of  either 
credit  expense  or  credit  revenue.  Due  to 
the  nature  of  the  credit  expense  and 
credit  revenue  at  issue,  it  is  not  possible 
to  derive  exact  expense  and  revenue 
amounts  for  certain  transactions  within 
the  time  permitted  for  responding  to  our 
information  requests.  In  addition, 
because  Toyota  calculated  its  credit 
expense  and  credit  revenue  using  the 
same  period,  any  adjustment  to  one  will 
require  a  corresponding  adjustment  to 
the  other.  Accordingly,  we  have  not 
adopted  petitioners'  proposal  for  the 
final  results. 

Comment  8 

Petitioners  state  that  Toyota  never 
stated  for  the  record  that  all  of  its  U.S. 
technical  services  were  actually  indirect 
expenses.  Petitioners  claim  that  Toyota 
reported  the  expenses  as  indirect 
expenses  because  Toyota  was  unable  to 
segregate  them  horn  other  expenses,  and 
petitioners  argue  that  Toyota  cannot  be 
allowed  to  benefit  from  its  alleged 
inability  to  isolate  these  expenses. 
Petitioners  assert  that  Toyota  b^&rs  the 
burden  of  demonstrating  that  these 
expenses  are  indirect  pursuant  to  19 
CFR  353.54  and  argue  that  the 


Department  should  treat  the  expenses  as 
direct  selling  expenses. 

Toyota  disputes  petitioners'  assertion 
that  it  classified  technical  service 
expenses  as  "indirect"  because  the 
expenses  could  not  be  separately 
quantified.  Toyota  asserts  that  the 
record  is  clear  that  these  expenses  are 
all  fixed  and  do  not  relate  to  specific 
sales. 

Department's  Position 

We  disagree  with  petitioners.  In 
Toyota's  initial  questionnaire  response, 
the  company  reported  that  its 
"(tjechnical  services  in  the  United 
States  were  allocated  and  included  in 
selling  expenses."  Toyota  also 
explained  that  "[tjhese  are  not  recorded 
separately  in  TMS's  records,  and, 
therefore,  cannot  be  isolated."  October 
16, 1995  Questionnaire  Response  at  C- 
51.  hi  response  to  our  request  that 
Toyota  state  whether  any  of  the 
technical  services  it  {performed  could  be 
tied  to  specific  sales  and  to  report 
variable  technical  service  expenses 
separately  from  fixed  expenses,  Toyota 
stated  that  its  technical  service  expenses 
are  all  fixed  expenses  and  do  not  relate 
to  specific  sales.  Questionnaire 
Response  at  C-65-66.  Based  on  the 
record  of  this  review,  we  find  no  reason 
to  dispute  Toyota's  characterization  of 
its  reported  technical  service  expenses 
as  indirect.  The  fact  that  Toyota  is 
unable  to  break  out  a  particular  expense 
does  not  suggest  that  this 
characterization  is  Inaccurate. 
Accordingly,  we  have  maintained  our 
treatment  of  these  expenses  as  indirect 
selling  expenses  in  the  final  results. 

Comment  9 

Petitioners  maintain  that  the 
Department's  treatment  of  Toyota's  U.S. 
servicing  commissions  as  indirect 
selling  expenses  is  not  consistent  with 
the  statute  or  with  the  Department's 
practice  in  the  1987-89  administrative 
review.  Petitioners  contend  that  these 
expenses  are  in  fact  value-added 
expenses.  Petitioners  state  that  section 
772  of  the  Act  provides  that  the 
Department  will  derive  CEP  by  reducing 
the  starting  price  by  the  cost  of  any 
further  manufacture  or  assembly,  but 
section  772  does  not  provide  that  U.S. 
value-added  expenses  be  included  in 
the  pool  of  U.S.  Indirect  selling 
expenses  which,  in  turn,  establishes  the 
Umit  of  the  CEP  offset.  Petitioners  claim 
further  that,  in  the  1987-89  review,  the 
Department  included  Toyota's  servicing 
commission  payments  in  U.S.  value- 
added  costs.  Petitioners  note  that,  in 
that  review,  the  Department  determined 
that  Toyota's  servicing  "commissions" 
are  payments  to  a  third  party,  the  dealer, 


and  considered  them  as  a  cost  of  further 
manufacturing  because  the  expenses 
Involved  preparing,  servicing,  and 
delivering  a  forklift  truck  to  the 
customer,  all  of  which  are  operations 
that  add  value  to  the  forklift. 
Toyota  responds  that  these 
commissions  are  different  from  a  direct 
payment  to  subcontracted  value-added 
activities.  Toyota  asserts  that  the  law 
and  regulations  describe  how 
commissions  are  to  be  treated  and  that 
commissions  are  always  paid  to  third 
parties  to  compensate  for  some  service 
or  activity.  Toyota  argues  that  the  fact 
that  some  of  these  activities  may  involve 
certain  servicing  obligations  does  not 
render  them  value-added  expenses. 

Department's  Position 

We  agree  with  Toyota.  Based  on  the 
record  of  this  review,  we  do  not 
consider  these  payments  to  be  for 
specific  further-manufacturing  activity. 
Based  on  Toyota's  description  of  the 
purpose  of  these  payments,  while  they 
may  potentially  involve  such  activity  or 
obligations,  they  are  more  akin  to 
payments  that  we  treat  as  commissions, 
hi  its  sales  questloimalre  response 
Toyota  stated  that  "these  commissions 
are  paid  to  unaffiliated  forklift  dealers 
for  National  Accoimt  transactions  in 
their  territories  .  *  *    '"October  16. 
1995  Questionnaire  Response  at  C-40. 
hi  a  January  30, 1996,  submission  to  the 
Department,  Toyota  stated  (at  11)  that 
"these  commissions  may  or  may  not  be 
related  to  modifying  the  truck — in  fact, 
most  are  not —  and  in  any  case  do  not 
relate  to  any  activities  performed  by 
Toyota."  Toyota's  description  of  these 
payments  indicates  that  they  are 
generally  not  for  further-manufacturing 
activities,  but  rather  are  primarily 
intended  to  compensate  dealers  for 
servicing  obligations  they  may  be  called 
upon  to  provide. 

We  have  previously  considered 
similar  payments  to  be  commissions.  In 
TRBs  (at  57638),  respondent  "explained 
In  its  response  that,  as  a  means  of 
compensating  (its  U.S.  affiliate)  for 
expenses  it  incurred  with  respect  to 
services  it  provided  for  certain  of 
(respondent's)  purchase  price  sales, 
(respondent)  made  "commission" 
payments  to  (its  U.S.  affiliate)."  While 
the  "commission"  concerned  payments 
to  a  related  party  on  purchase  price 
sales  and  were  ultimately  decided  to  not 
have  been  at  arm's  length,  the  case 
stands  for  the  proposition  that  the 
Department  will  consider  such 
payments  to  be  commissions. 

"There  is  nothing  on  the  record  to 
support  petitioners"  position  that  these 
commissions  were  related  directly  to 
specific  further-manufacturing 
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activities.  Therefore,  for  purposes  of  the 
final  results,  we  have  maintained  our 
treatment  of  Toyota's  servicing 
commissions  as  "commissions." 

Comment  10  • 

Petitioners  note  that,  at  verification. 
Toyota  informed  the  Department  that  it 
-  miscalculated  inland  freight  and 
proposed  an  alternate  methodology  to 
calculate  the  freight  cost  on  the  basis  of 
imits  shipped  rather  than  on  the  basis 
of  weight.  Petitioners  assert  that  such  a 
methodology  is  improper  because  it 
understates  the  amoimt  of  inland  freight 
expense  for  larger  trucks  while 
allocating  a  disproportionately  greater 
expense  to  smaller  trucks.  Petitioners 
propose  an  alternate  methodology  using 
the  total  weight  of  individual  trucks  and 
the  freight  factor  Toyota  provided  in  its 
Ma^  3, 1996  supplemental  response. 

Toyota  responds  that  petitioners 
misunderstand  the  issue  because 
Toyota's  yen/kg  inland  freight  factor 
itself  is  incorrect.  Toyota  states  that, 
contrary  to  its  initial  belief,  there  is  no 
way  to  calculate  a  yen/kg  inland  freight 
factor  because  its  records  only  permit 
the  calculation  of  a  per-imlt  amount  for 
Inland  freight  based  on  the  total  imits 
shipped  and  the  total  payments  made. 
Toyota  asserts  that  this  is  an  accurate 
way  of  allocating  the  expense  because 
Toyota  is  charged  by  the  truckload 
regardless  of  the  number  of  trucks 
shipped. 

Departromt's  Position 

We  agree  with  Toyota.  Petitioners" 
proposed  methodology  would  be  based 
on  a  freight  factor  that  Toyota 
determined,  in  preparing  for 
verification,  was  flawed.  We  verified 
that  the  original  methodology  was 
flawed.  Toyota  apprised  the  Department 
of  this  error  prior  to  verification  and 
calculated  a  per-unit  expense  by  taking 
the  total  expense  for  the  POR  and 
Allocating  it  over  the  total  units  it 
shipped.  We  verified  the  bases  of 
Toyota's  proposed  methodology. 

This  methodology  is  the  most  feasible 
manner  in  which  Toyota  can  report  this 
expense  based  on  its  records,  which 
only  permit  the  calculation  of  per-unit 
amounts  using  the  total  units  shipped 
and  total  payments  made.  Further,  we 
consider  this  to  be  an  accurate  and 
reasonable  method  of  allocating  the 
expense,  given  that  Toyota  is  charged  by 
the  truckload,  not  by  the  weight. 
Accordingly,  we  have  accepted  Toyota's 
methodology  for  the  final  results. 

Comment  11 

Petitioners  assert  that  Toyota  failed  to 
provide  verification  documents  to 
support  its  home  market  warranty 


payments,  yet  the  Department 
inadvertently  allowed  Toyota  an 
adjustment  for  home  market  warranty 
expense  in  the  Preliminary  Results. 
Petitioners  argue  that  there  is  no  basis 
to  allow  Toyota  an  adjustment  for  home 
market  warranty  expense  given  that 
Toyota  failed  to  demonstrate  that  it 
made  the  warranty  payments  and, 
therefore,  failed  verification  of  this 
expense.  Petitioners  conclude  that  the 
Department  should  disallow  an 
adjustment  for  Toyota's  home  market 
warranty  expense  for  the  final  results. 

Toyota  responds  that  petitioners  are 
Incorrect  in  reconunending  that  the 
Department  deny  Toyota's  home  market 
warranty  expense.  Toyota  notes  that  the 
Department's  verification  report  and 
verification  exhibits  related  to  Toyota's 
claimed  warranty  expense  show  clearly 
that  the  verification  of  this  expense, 
including  traces  to  niunerous 
documents  supporting  the  fact  that 
Toyota  incurred  and  paid  the  reported 
warranties.  Toyota  claims  that  the  only 
document  it  could  not  provide  was  one 
showing  that  it  made  a  specific  warranty 
payment  to  a  dealer,  a  document  that 
Toyota's  accounting  system  does  not 
produce.  Toyota  asserts  that  all  of  the 
documentation  that  Toyota  does  have, 
and  which  the  Department  examined, 
supports  the  fact  that  it  made  these 
payments.  Therefore,  Toyota  contends, 
the  Department  was  justified  in 
determining  the  expenses  were  real. 
Toyota  argues  that  any  decision  to  deny 
this  expense  would  be  an  inappropriate 
use  of  adverse  facts  available. 

Department's  Position 

We  disagree  with  petitioners.  We  do 
not  accept  petitioners'  assertions  that 
we  could  not  verify  Toyota's  reported 
home  market  warranty  expense  and  that 
we  inadvertently  overlooked  Toyota's    . 
failiuv  to  verify  this  expense  in  the 
Preliminary  Results. 

While  it  is  true  that  Toyota  was 
unable  to  demonstrate  that  it  made  these 
warranty  payments  through  the  use  of 
specific  dociunents,  e.g.,  a  bank-funds 
transfer  statement,  the  verification  of 
this  expense  included  the  review  of 
numerous  other  dociunents  that 
supported  the  expense.  See  Report  at 
17-18.  Unlike  Toyota's  failure  to 
respond  to  the  Department's  requests 
with  regard  to  the  verification  of  certain 
selling  expenses,  Toyota  was  able  to 
provide  numerous  interrelated 
dociunents  to  support  the  reported 
warranty  expense.  Therefore,  we  have 
allowed  Toyota's  home  market  warranty 
claim  for  the  final  results. 


Comment  12 

Petitioners  state  that  the  Department 
has  provided  no  justification  for  a 
departure  bom  its  standard  practice  for 
determining  whether  transactions  with 
affiliated  parties  are  at  arm's  length 
based  on  its  99.5  percent  test. 
Petitioners  claim  that  they  performed  an 
affiliated-party  test  and,  given  that  the 
evidence  of  record  indicates  that 
Toyota's  prices  to  its  afGliated  dealers 
are  not  at  arm's  length,  the  De{>artment 
must  require  Toyota  to  submit  complete 
home  market  sales  data. 

Petitioners  note  that  the  Department 
confirmed  at  verification  that  TMC's 
price  list  makes  no  distinction  between 
prices  charged  to  affiUated  and 
unaffiUated  dealers,  but  argues  that 
price  lists  alone  cannot  determine 
whether  sales  are  at  arm's  length 
because  certain  affiliated  dealers  might 
receive  higher  rebates,  better  payment 
terms,  or  any  other  number  of  benefits 
that  result  in  a  lower  net  price  than  that 
which  unaffiliated  dealers  pay. 

Toyota  responds  that  the  Department 
should  not  require  Toyota  to  submit 
sales  information  on  sales  by  affiliated 
dealers  to  unrelated  end-users  because 
all  of  its  sales  are  at  arm's  length.  Toyota 
adds  that  petitioners'  own  analysis 
demonstrates  that  sales  to  affiUated 
dealers  are  at  arm's  length,  since  this 
analysis  reveals  that  affiliated  dealers 
paid  prices  slightly  above  and  slightly 
below  the  average  price  to  unaffiUated 
dealers.  Toyota  states  that  this  very 
narrow  range  of  deviation  from  the 
average  does  not  suggest  that  prices  to 
afhUated  dealers  are  not  at  arm's  length 
and  adds  that  the  smaU  deviation  is 
created  solely  by  a  deficiency  in 
petitioners'  method  of  analysis,  whereby 
petitioners  adjusted  the  prices  by  the 
costs  of  the  attachments  and  options. 
Toyota  provides  three  examples 
indicating  that  differences  in  prices  are 
attributable  to  differences  in  the  number 
of  options/attachments,  credits  for 
removal  of  certain  equipment,  and 
differences  in  the  types  of  attachments. 
Toyota  states  that  petitioners  wrongly 
tried  to  comi>ensate  for  the  different 
attachments  through  cost  adjustments; 
petitioners  should  have  used  the  prices 
for  the  attachments  which  the 
Department  verified  were  identical  to 
affiUated  and  unaffiUated  dealers. 
Toyota  states  that  the  Department  has 
recognized  in  each  of  its  prior  reviews 
that  Toyota's  sales  are  all  at  arm's  length 
and  neither  Toyota's  business  practices 
nor  the  law  have  changed  and, 
therefore,  there  is  no  basis  for  the 
Department  to  alter  its  analysis  for  this 
review. 
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Department's  Position 

We  disagree  with  petitioners.  As  we 
stated  in  our  vorification  report, 
Toyota's  sales  prices  to  affihated  and 
unaffiliated  dealers  in  the  home  market, 
for  the  basic  truck  and  parts,  were  based 
on  pubUshed  price  lists.  See  Report  at 
11.  At  verification,  we  noted  no 
deviation  from  the  price  lists  for  sales  to 
affihated  or  unaffihated  dealers  for 
either  the  basic  truck  or  parts. 

In  addition,  while  petitioners  claim 
that  the  arm's-length  test  they 
conducted  appears  to  indicate  that 
Toyota's  sales  to  affiUated  dealers  fail 
our  99.5%  arms-length-test,  we  note 
that,  due  the  imique  natiu«  of  this 
product,  where  differences  between 
products  beyond  the  basic  truck 
(options,  attachments,  etc.)  can  be 
significant  and  where  these  differences 
are  not  always  individually 
distinguished  in  the  submitted  data,  an 
arm's-length  test  is  not  always  feasible. 
Petitioners"  methodology  in  their  arm's- 
length  test  for  calculating  average 
variances  for  options  does  not 
adequately  account  for  all  such 
differences.  Therefore,  based  on  the 
verified  fact  that  both  affiliated  and 
unaffihated  dealers  purchased  trucks 
and  parts  based  on  the  same  price  Usts, 
we  have  determined  that  Toyota's  sales 
to  affiUated  dealers  in  the  home  market 
form  a  proper  basis  for  consideration 
and  the  calculation  of  NV. 

Comment  13 

Petitioners  argue  that  the 
Department's  level-of-trade  analysis  is 
incorrect.  Petitioners  claim  that,  rather 
than  examining  the  actual  level  of  trade 
at  which  Toyota's  sales  to  unaffihated 
purchasers  in  the  United  States 
occurred,  the  Department  began  its 
level-of-trade  analysis  with  a  price 
reduced  of  expenses  which  Toyota's 
U.S.  affihate  incurred.  Petitioners  assert 
that,  by  excluding  these  expenses,  the 
Departinent  failed  to  recognize  that  the 
CEP  sales  were  at  a  more  advanced  level 
than  Toyota's  home  market  sales  and, 
therefore,  that  an  upward  adjxistment  to 
NV  was  ivarranted. 

*    Petitioners  assert  that  there  is  no  legal 
justification  for  adjusting  CEP  prior  to 
determining  the  level  of  trade  of  the 
U.S.  sale.  Petitioners  claim  that  the 
statute  requires  the  Department  to  make 
a  comparison  of  CEP  with  NV  at  the 
same  level  of  trade.  Petitioners  assert 
that  nothing  in  the  statute  nor  the  SAA 
requires  the  Department  to  compare  the 
level  of  trade  of  a  CEP  with  an 
unadjusted  home  market  price  and  that, 
in  doing  so,  the  Department  has 
misinterpreted  the  law.  Petitioners  point 
to  the  Department's  longstanding 


practice  of  comparing  sales  in  the 
relevant  markets  at  a  common  point  in 
the  chain  of  commerce  (citing,  among 
others,  Cookware  at  43330). 

Petitioners  claim  that  the  flaw  in  the 
Department's  analysis  is  indicated  by 
the  results  it  reached  in  this  case. 
Petitioners  assert  that  the  U.S.  sales  are 
accompanied  by  similar  and  more 
extensive  selling  activities  than  those  in 
the  home  market,  yet  the  Department 
created  distinct  and  commercially 
unreahstic  levels  of  trade  in  the  two 
markets  with  its  adjustments  to  CEP. 
Petitioners  refer  to  other  cases  where  the 
Department's  analysis  yielded 
anomalous  results  and  artificial 
differences  in  levels  of  trade  between 
markets  (citing  Stainless  Steel  Wire  Rod 
from  France,  61  FR  8915,  8916  (1996), 
and  LNPPfrom  Japan,  at  38142). 

Petitioners  conclude  that  the 
Department  should  begin  its  level-of- 
trade  analysis  with  an  unadjusted  CEP 
starting  price.  Once  the  Department 
does  that  it  becomes  apparent  that 
Toyota's  U.S.  sales  are  at  a  more 
advanced  level  of  trade  than  its  home 
market  sales  and  that  an  upward 
adjustment  to  NV  for  the  difference  in 
levels  of  trade  is  warranted. 

Toyota  responds  that  petitioners" 
argiunent  that  the  Department  should 
compare  imadjusted  prices  is  incorrect, 
contradicted  by  the  statute,  and 
premised  upon  a  fundamental 
misperception  of  CEP.  Toyota  asserts 
that  there  is  no  such  thing  as  an 
unadjusted  CEP;  CEP  is  by  definition  an 
adjusted  price,  while  "normal  value"  is 
an  unadjusted  price.  Toyota  further 
asserts  that  the  level-of-trade  provision 
refers  only  to  a  comparison  of  NV  with 
a  CEP.  Toyota  concludes  that  use  of  an 
unadjusted  CEP  in  determining  the  level 
of  trade  of  the  U.S.  sale  is  contradicted 
by  the  definition  of  CEP  at  section 
772(b),  the  definition  of  normal  value  at 
section  773(a)(1),  and  the  level-of-trade 
provision  at  section  773(a)(7)(A)  of  the 
Act. 

Toyota  notes  that  its  U.S.  sales  are 
indisputably  CEP  sales.  Toyota  claims 
that  the  U.S.  level  of  trade  is  a  single, 
very-little-advanced  level,  from  an 
exclusive  distributor  (TMC)  to  an 
affiliated  purchaser  in  the  United  States 
(TMS).  In  contrast,  all  of  its  sales  in 
Japan  are  at  a  more  remote  level,  that  of 
a  distributor  (TMC)  to  dealers. 
Consequently,  there  is  no  level  of  trade 
in  Japan  comparable  to  that  of  the  U.S. 
sales  and  no  information  available  in 
Japan  on  which  to  make  the  price-based 
level-of-trade  adjustment  anticipated  by 
section  773(a)(7)(A)  of  the  Act. 
Therefore,  the  Department  correctly 
made  a  CEP-offset  adjustment  as 
permitted  by  section  773(a)(7)(B)  of  the 


Act.  Toyota  adds  that,  since  its  home 
market  level  of  trade,  is  more  remote, 
there  is  no  justification  for  adjusting 
home  market  prices  upwards.  Toyota 
notes,  in  conclusiqp,  that  the 
Department  refuted  arguments  identical 
to  petitioners"  suggestions  in  its 
proposed  regulations  (at  7347). 

Department's  Position 

We  disagree  with  petitioners  that  our 
level-of-trade  analysis  must  begin  with 
the  unadjusted  price  of  the  U.S.  sales.  . 
We  base  the  level  of  trade  of  CEP  sales 
on  the  CEP,  j.e.,  the  price  in  the  United 
States,  net  of  the  deductions  required  by 
the  statute.  It  is  that  price,  not  the 
starting  price,  that  is  compared  to  the 
normal  value.  Petitioners'  position  is 
contrary  to  the  SAA,  the  statute,  and  our 
practice  under  the  URAA. 

We  agree  with  Toyota  that  the  statute 
is  clear  that  the  CEP  by  definition  is  an 
adjusted  price  while  normal  value  in  a 
level-of-trade  analysis  is  based  on  an 
imadjusted  price.  Section  772(b)  of  the 
Act  states  that  "constructed  export 
price"  means  the  price  at  which  the 
subject  merchandise  is  first  sold  *  *  *, 
as  adjusted  under  subsections  (c)  and 
(d)"  (emphasis  added).  Normal  value  is 
defined  as  "the  price  at  which  the 
foreign  like  product  is  first  sold  •  *  • 
for  consumption  in  the  exporting 
country  *  *  *  at  the  same  level  of  trade 
as  the  *  *  •  constructed  export  price." 
Section  773(a)(l)(B)(i)  of  the  Act.  The 
SAA  similarly  specifies  that  normal 
value  will  be  calculated,  to  the  extent 
practicable,  at  the  same  level  of  trade  as 
the  CEP.  SAA  at  827.  Section  773(7)(A) 
of  the  Act  further  indicates  that  "[t)he 
price  described  in  paragraph  (1)(B)  shall 
be  increased  or  decreased  to  make  due 
allowance  for  any  difference  (or  lack 
thereof)  between  the  •  *  *  constructed 
export  price  and  the  price  described  in 
paragraph  (1)(B)  *  •  *  that  is  shown  to 
be  wholly  or  partly  due  to  a  difference 
in  level  of  trade  between  the  *  *  • 
constructed  export  price  and  normal 
value  *  *  '"  It  is  clear  that  the  statute 
speaks  of  an  adjusted  price  for  CEP  and 
an  unadjusted  price  for  NV. 

Our  practice,  in  examining  level  of 
trade,  has  been  to  use  an  adjusted 
starting  price  {i.e.,  the  CEP)  in 
accordance  with  Uie  statute.  In  LNPP 
from  Japan,  we  stated  "|i]n  those  cases 
where  [a  level-of-tradej  comparison  is 
warranted  and  possible,  then  for  CEP 
sales  the  lefvel  of  trade  will  be  evaluated 
based  on  the  price  after  adjustments  are 
made  under  section  772(d)  of  the  Act. 
As  stated  in  Aramid  Fiber  "the  level  of 
trade  of  the  U.S.  sales  is  determined  by 
the  adjusted  CEP  rather  than  the  starting 
price."  •  LNPPfrom  Japan  at  38143 
(emphasis  added). 


UMI 
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Morp  recently,  in  AFBs  6.  we  stated: 

(t]he  statutory  definition  of  'constructed 
export  price'  contained  in  section  772(d)  of 
the  Tariff  Act  indicates  clearly  that  we  are  to 
base  CEP  on  the  U.S.  resale  price  as  adjusted 
for  U.S.  selling  expenses  and  profit  As  such, 
the  CEP  reflects  a  price  exclusive  of  all 
selling  expenses  and  profit  associated  with 
economic  activities  occurring  in  the  United 
States.  See  SAA  at  823.  These  adjustments 
are  necessary  in  order  to  arrive  at,  as  the  term 
CEP  makes  clear,  a  'constructed'  export  price. 
The  adjustments  we  make  to  the  starting 
price,  specifically  those  made  pursuant  to 
section  772(d)  of  the  Tariff  Act  ("Additional 
Adjustments  for  Constructed  Export  Price"), 
normally  change  the  level  of  trade. 
Accordingly,  we  must  determine  the  level  of 
trade  of  CXP  sales  exclusive  of  the  expenses 
(and  concomitant  selling  functions)  that  we 
deduct  pursuant  to  this  subsection. 

AFBs  6  at  2107. 

Because  the  statute,  the  SAA,  and  our 
practice  support  oiu  use  of  an  adjusted 
CEP  to  determine  level  of  trade, 
petitioners'  comparisons  between  the 
activities  provided  for  Toyota's  home 
market  sales  and  those  provided  for  its 
U.S.  sales  to  unaffiUated  customers  axe 
not  relevant.  We  consider  the 
appropriate  comparison  of  selling 
functions,  selling  expenses,  and  class  of 
customer  between  markets  to  be  sales 
determined  by  the  adjusted  starting 
price  (constructed  export  price)  for  U.S. 
sales  and  the  imadjusted  starting  price 
for  home  market  sales  (normal  value) 
i.e.,  Toyota's  sales  to  its  U.S.  affiUate 
and  its  home  market  sales  to  affiUated 
and  unaffiUated  dealers. 

Comment  14 

Petitioners  assert  that,  even  if  the 
Department  begins  the  level-of-trade 
analysis  with  an  adjusted  CEP,  the 
evidence  of  record  does  not  establish 
that  different  levels  of  trade  exist  in  the 
home  and  U.S.  markets.  Petitioners 
claim  that  the  seUing  fimctions 
provided  on  U.S.  sales  by  TMC  and  TAL 
(exclusive  of  those  provided  by  TMS) 
are  sufficiently  similar  to  the  verified 
selling  functions  incurred  on  home 
market  sales  by  TMC  and  TAL  to 
consider  the  sales  at  the  same  level  of 
trade. 

Petitioners  note  that  the  home  market 
expenses  the  Department  examined  at 
verification  included  inland  freight  and 
insiuance,  rebates,  discounts, 
warranties,  direct  advertising,  credit, 
product  liabihty,  TAL  home  market 
indirect  expenses  (quality  assurance) 
and  TMC  home  market  indirect 
expenses  (incentives,  indirect  selling, 
indirect  advertising,  wage  and  salary 
and  G&A  and  inventory  carrying  costs). 
Petitioners  argue  that  rebates,  discounts 
and  incentives  do  not  reflect  selling 
activities  and  cannot  serve  as  the  basis 


for  distinguishing  levels  of  trade. 
Petitioners  claim  that  the  Department 
was  unable  to  verify  either  home  market 
direct  or  indirect  advertising,  part  of  the 
indirect  selling  expense  claims,  and 
Toyota's  warranty  claims  and  argue  that, 
given  this  inability,  the  Department 
should  neither  adjust  for,  nor  consider, 
these  to  be  distinct  functioifs  in  its 
level-of-trade  analysis. 

Petitioners  assert  that  other  expenses 
applying  to  home  market  sales  appear  to 
be  applicable  to  U.S.  sales.  In  particular, 
petitioners  claim  that  Toyota  has 
focused  only  on  selling  functions  TMC 
provided  with  respect  to  U.S.  sales  and 
has  ignored  those  TAL  provided  (citing 
as  examples  TAL's  quality  assurance, 
engineering  services  and  technical 
advice).  Petitioners  note  that  Toyota 
admits  TAL  incurs  expenses  related  to 
the  selling  functions  provided  with 
respect  to  U.S.  sales.  Petitioners  assert 
that  the  statute  does  not  limit  the  selling 
functions  to  be  examined  to  those 
provided  by  the  exporter  and  notes  that, 
while  the  degree  of  the  particular 
service  may  vary  on  a  given  group  of 
sales,  the  statute  merely  looks  to 
whether  the  function  provided  is  the 
same.  Petitioners  conclude  that  there  are 
no  verified  bona  fide  selling  expenses 
that  were  incurred  in  the  home  market 
that  were  not  also  incurred  with  respect 
to  U.S.  sales  and,  therefore,  there  is  no 
rational  basis  for  differentiating  between 
levels  of  trade  in  this  case. 

Toyota  responds  that  petitioners 
ignore  evidence  of  record  establishing 
different  levels  of  trade  and  maintains 
that  the  Department's  disallowance  of 
certain  expenses  was  unwarranted. 
Toyota  argues  that,  even  if  the 
Department's  disallowance  of  these 
expenses  was  lawful,  it  does  not  follow 
that  the  selling  fimctions  which  gave 
rise  to  the  expenses  should  be 
eliminated  from  the  level-of-trade 
analysis  because  the  Department  was 
able  to  verify  the  selling  functions,  if  not 
the  precise  expense  amounts.  Toyota 
notes  that  the  Department  stated 
unequivocally  in  the  preUminary  results 
that  it  verified  the  presence  of  home 
market  seUing  functions  and  that  the 
home  market  level  of  trade  constituted 
a  more  advanced  stage  of  distribution 
than  the  level  of  the  CEP. 

Toyota  further  asserts  that  petitioners' 
implication  that  TAL's  provision  of 
selling  functions  requires  a  finding  tiiat 
there  are  no  differences  in  selling 
functions  is  not  vahd  since:  (1)  'The 
differences  in  TMC's  selling  functions 
in  the  two  markets  is  sufficient  to  satisfy 
the  Department's  level-of-trade  analysis, 
(2)  the  record  states  in  several  places 
that,  while  there  was  some  overlap  in 
the  functions  TAL  performed  in  the  two 


markets,  there  were  nevertheless 
quantitative  and  qualitative  diffierences 
in  the  functions  performed,  and  (3)  the 
Proposed  Rules  state  that  "overlap 
between  functions  is  not  necessarily 
determinative  of  whether  two  levels  of 
trade  are  distinct."  Notice  of  Proposed 
Rulemaking  and  Request  for  Public 
Comments,  61  FR  7308,  7347  (February 
27, 1996),  citing  SAA  at  830.  Toyota 
argues  that  the  substantial  differences  in 
the  degree  of  the  performance  of  a 
similar  function  in  the  two  markets 
constitute  "the  performance  of  different 
selling  activities"  pursuant  to  section 
773(a)(7)(A)(i)oftheAct. 

Department's  Position 

We  disagree  with  petitioners.  In  the 
course  of  this  review,  we  obtained 
information  concerning  the  selling 
functions  Toyota  performed  for  its 
respective  markets.  In  addition,  in  the 
process  of  verifying  this  information,  we 
interviewed  company  officials 
concerning  the  functions  performed  for 
the  various  markets.  Based  on  our 
analysis  of  this  information,  we 
determined  that  TMC's  and  TAL's 
selling  activities  directed  at  the  home 
market  level  of  trade  were  more 
extensive.  See  Preliminary  Results 
Analysis  Memo,  July  26, 1996,  at  2-5; 
see  also  Report  at  9-10.  Our 
determination  for  the  final  results 
remains  imchanged. 

We  disagree  with  petitioners  that 
rebates,  discotmts  and  incentives  do  not 
reflect  selling  activities  and  do  not  serve 
as  a  basis  for  distingmshing  levels  of 
trade.  Contrary  to  petitioners'  assertion, 
these  expenses  may  involve  selling 
functions  that  are  appropriate  for  us  to 
consider  in  our  level-of-trade  analysis 
and  contribute  to  our  level-of-trade 
determination.  We  further  disagree  with 
petitioners  that  we  were  unable  to  verify 
Toyota's  claimed  home  market  warranty 
expense  (see  comment  11). 

We  also  disagree  with  petitioners  that 
Toyota  failed  to  provide  information  on 
selling  functions  TAL  performed  with 
respect  to  sales  to  the  respective 
markets.  As  we  stated  in  our 
Preliminary  Results  Analysis  Memo  at 
3—4,  "[i)n  addition,  the  fimctions 
performed  on  behalf  of  U.S.  sales  by 
TAL,  while  similar  in  some  instances  to 
those  provided  in  the  home  market,  are 
much  less  extensive  and  Umited  to 
quality  assurance,  engineering  services 
and  technical  advice." 

Finally,  we  disagree  with  petitioners 
that  our  inability  to  substantiate  certain 
selling  expenses,  by  tracing  reported 
amounts  to  the  level  of  detail  required 
for  a  successful  verification  of  a  topic, 
precludes  us  from  recognizing  that 
Toyota  provided  the  functions  for  sales 
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to  the  particular  markets.  We  obtained 
confirmation  that  these  functions  were 
performed  in  other  ways,  e.g.,  through 
interviews  with  company  officials  and 
review  of  organizational  charts.  See, 
e.g..  Report  at  9-\0. 

Comment  15 

Petitioners  argue  that  Toyota  should 
be  denied  a  CEP-offset  adjustment  to  NV 
because  it  failed  to  provide  information 
on  a  level-of-trade  adjustment  (citing 
LNPPfrom  Japan  at  38142).  Petitioners 
assert  that  Toyota  has  made  no  effort  to 
quantify  a  level-of-trade  adjustment  but 
has  assumed  it  is  entitled  automatically 
to  a  CEP  offset.  Petitioners  assert  that 
the  SAA  (at  830)  provides  that,  where 
information  on  different  levels  of  trade 
by  the  same  company  and  same  product 
is  imavailable  for  the  POR.  the  level-of- 
trade  adjustment  may  be  based  on  (i) 
sales  of  other  products  by  the  same 
company,  (ii)  the  experience  of  other 
producers,  or  (iii)  sales  of  the  same 
product  by  the  same  company  in 
different  time  periods.  Petitioners  claim 
that  Toyota  has  not  attempted  to 
provide  such  information,  given  its 
alsimiption  a  CEP  ofbei  is  automatic. 
Petitioners  further  assert  that  the 
Department  found  the  information 
Toyota  provided  to  quantify  the  CEP 
ofbet  to  be  deficient  and  not  verifiable. 

Toyota  responds  that,  in  the 
preliminary  results,  the  Department 
properly  determined  that  Toyota's  sales 
in  the  home  market  were  at  a  different, 
more  advanced  level  of  trade  than  its 
sales  in  the  United  States.  Toyota  claims 
that  the  wide  range  of  selling  activities 
to  the  home  market  level  has  an  obvious 
and  substantial  efiiect  on  price 
comparability  with  the  U.S.  level  of 
trade.  Toyota  asserts  that,  because  it 
sells  at  only  one  level  in  the  home 
market,  it  cannot  demonstrate  a 
"consistent  pattern  of  differences 
between  levels  of  trade"  (citing  Certain 
Stainless  Steel  Wire  Rods  From  France; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
8915,  8916  (March  6, 1996)).  Toyota 
claims  that  it  provided  all  of  the 
information  necessary  for  the 
Department  to  calculate  the  CEP  ofiiset, 
and  states  that,  in  the  preliminary 
results  of  review,  the  Department 
properly  adjusted  Toyota's  home  market 
prices  due  to  differences  in  levels  of 
trade  through  a  CEP  offset.  Toyota 
asserts  that  the  Department  properly 
resorted  to  the  CEP  offiset  after  analyzing 
other  .statutorily  directed  alternatives  to 
account  for  the  necessary  adjustment  for 
differences  in  levels  of  trade.  Toyota 
states  that  petitioners'  citation  to  LNPP 
from  Japan  is  misleading  because,  in 
that  case,  the  Department  denied  a  CEP 


offset  because  a  respondent  provided  no 
level-of-trade  information. 

Department's  Position 

We  disagree  with  petitioners.  We 
agree  that  a  respondent  must  establish 
entitlement  to  a  level-of-trade 
adjustment.  However,  where  the  data 
necessary  to  Calculate  an  adjustment  is 
unavailable,  the  CEP  offset  is  warranted. 
With  respect  to  the  quantification 
necessary  for  a  level-of-trade 
adjustment,  in  this  case  the  respondent 
sells  to  only  one  level  in  the  home 
maiket  and  this  level  is  at  a  more 
advanced  stage  of  distribution  than  the 
level  of  the  OEP.  Therefore,  neither  we 
nor  Toyota  can  quantify  such  an 
adjustment  and  there  is  no  further 
requirement  to  estabhsh  entitlement  to 
a  CEP-offset  adjustment. 

Comment  16 

Petitioners  claim  that  the 
Department's  failure  to  deduct  from  CEP 
Toyota's  indirect  selhng  expenses 
incurred  in  the  country  of  manufacture 
to  sell  the  product  to  the  United  States, 
and  Toyota's  inventory  carrying  costs 
incurred  from  the  time  of  production  in 
the  foreign  coimtry  throu^  the  time  of 
entry  into  the  United  States,  was  a 
direct  violation  of  the  statute  and 
should  be  corrected  in  the  final  results. 

Petitioners  contend  that  the  plain 
meaning  of  section  772(d)  of  the  Act 
indicates  that  the  Department  cannot 
limit  adjustments  to  CEP  based  on  the 
geographical  area  in  which  such 
expenses  are  incurred  and  that,  when 
Congress  amended  the  statute  in  the 
URAA.  it  did  not  change  the  operative 
language  of  section  772(e)  by  limiting 
the  selling  expenses  the  Department  is 
to  deduct.  Petitioners  further  contend 
that,  under  prior  law,  the  Department 
was  required  to  deduct  selling  expenses 
fit)m  Exporter's  Sales  Price  (&P) 
regardless  of  where  inclined 
geographically  and,  citing  Silver  Reed 
America,  Inc.  v.  United  States,  683  F. 
Supp.  1393  (OT  1988)  [Silver  Reed). 
state  that  the  relevant  question  is 
whether  the  selling  expenses  relate  to 
U.S.  sales.  Petitioners  further  state  that 
the  court  recognized  the  loophole  that 
would  be  created  if  expenses  incvured 
abroad  for  U.S.  sales  were  not  deducted 
from  ESP  (the  predecessor  to  CEP). 

Petitioners  maintain  that  the 
Department  should  deduct  these 
expenses  from  CEP  because  the  record 
establishes  that  they  relate  expUdtly  to 
the  U.S.  economic  activity.  Petitioners 
dte  in  suppcwt  of  their  position  LNPP 
from  Germany  (at  38173-74),  and  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 


Italy,  61  FR  30326,  30352  (June  14. 
1996)  (Pasta  from  Italy). 

Toyota  answers  that  the  petitioners 
would  have  the  Department  calculate  a 
distorted  CEP  that  is  not  the  equivalent 
of  what  the  export  price  would  have 
been  if  the  afBliated  foreign  seller  and 
U.S.  reseller  were  unaffiUated. 
Moreover,  petitioners  claim  that  the 
Department  limited  CEP  deductions 
based  on  where  they  occurred  is 
factually  in  error  as  the  Department 
deducted  frtim  CEP  direct  advertising 
TMC  incurred  in  Japan.  Citing  the 
Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comments,  61  FR 
7308,  7331  (February  27. 1996).  Toyota 
maintains  the  Department  properly 
limited  deductions  by  whether  such 
expenses  were  selling  expenses 
associated  with  economic  activities  in 
the  United  States,  as  required  by  the 
statute.  Regarding  the  indirect  selling 
expenses  referred  to  by  petitioners, 
these  were  not  deducted  because  they 
are  general  in  nature,  do  not  relate 
specifically  to  U.S.  commercial  activity, 
and  are  incurred,  if  at  all.  with  respect 
to  the  sale  by  an  affiliated  purchaser.  To 
support  its  positicm.  Toyota  cites 
Calcium  Aluminate  Flux  From  France; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
40396.  40397  (August  2. 1996)  [Calcium 
Aluminate  Flux),  and  argues  that  the 
relevant  expenses  relate  to  commercial 
activity  in  Japan,  not  U.S.  commercial 
activity  and,  therefore,  the  Department 
properly  did  not  deduct  them  in 
calculating  CEP. 

Department's  Position 

We  disagree  with  petitioners.  In 
accordance  with  the  SAA.  we  deducted 
from  CEP  only  those  expenses 
associated  with  economic  activities  in 
the  United  States.  The  SAA  indicates 
that  "constructed  export  price  is  now 
calculated  to  be,  as  closely  as  possible, 
a  price  corresponding  to  an  export  price 
between  non-affiliated  exporters  and 
importers."  SAA  at  823.  'Therefore,  we 
did  not  deduct  either  of  the  expenses 
referred  to  by  petitioners  from  CEP.  We 
have  only  deducted  expenses  associated 
with  commercial  activities  in  the  United 
States  in  our  calculation  of  CEP.  Our 
proposed  regulations  reflect  this  logic  at 
351. 402(b):  "(t)he  Secretary  will  make 
adjustments  to  constructed  export  price 
imder  772(d)  for  expenses  associated 
with  commercial  activities  in  the  United 
States,  no  matter  where  incurred."  Id.  at 
179. 

With  regard  to  the  TMC  and  TAL 
export  selling  expenses  Toyota  allocated 
to  U.S.  sales,  we  consider  these 
expenses  not  to  be  specifically  related  to 
economic  activities  in  the  United  States. 


UMI 


Federal  Register  /  Vol.  62.  No.  25  /  Thursday,  February  6,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  25  /  Thursday.  February  6.  1997  /  Noticjes 


5611 


As  these  figures  cover  salaries  and  fixed 
expenses,  which  expenses  are  general  in 
nature  and  are  not  related  specifically  to 
conunercial  activity  in  the  United 
States,  they  are  not  properly  part  of  the 
calculation  of  CEP.  In  Calcium 
Aluminate  Flux,  at  40397,  we  declined 
to  deduct  indirect  selling  expenses  [i.e., 
administrative  expenses,  inventory 
carrying  costs,  personnel  costs  for 
technicians)  incurred  in  the  country  of 
manufacture  because  we  deemed  such 
expenses  not  to  be  specifically  related  to 
commercial  activity  in  the  United 
States.  While  these  expenses  arguably 
may  be  similar  to  those  we  deducted  in 
LNPPfrom  Germany,  we  have 
determined  subsequently,  as  indicated 
by  our  position  in  Calcium  Aluminate 
Flux,  that  such  expenses  are  not 
specifically  associated  with  commercial 
activities  in  the  United  States. 

Regarding  petitioners'  assertion  that 
we  should  deduct  Toyota's  inventory 
carrying  costs  incurred  in  the  country  of 
manufacttire,  such  inventory  carrying 
costs  lare  not  associated  with  economic 
activities  in  the  United  States.  See  AFBs 
6  at  2125.  Therefore,  we  have  not 
deducted  either  of  these  expenses  for 
purposes  of  the  final  results  because 
neither  of  the  expenses  is  specifically 
associated  with  economic  activities  in 
the  United  States  and,  therefore,  is  not 
an  appropriate  deduction  in  calculating 
CEP. 

Comment  17 

Petitioners  argue  that  the 
Department's  verification  report  and 
Toyota's  supplemental  questionnaire 
response  indicate  that  Toyota 
misreported  the  date  of  sale  for  both  its 
U.S.  and  home  market  sales.  Petitioners 
note  that  Toyota  explained  in  its 
supplemental  questionnaire  response 
that  a  dealer  may  modify  an  order  by 
changing  the  configuration  of  the  truck 
between  10-15  percent  of  the  time,  but 
that  the  Department  determined  at 
verification  the  fi^uency  instead 
ranged  from  4.3  to  7.5  percent. 
Petitioners  assert  that  die  low  fi«quency 
of  changes  fails  to  justify  Toyota's 
decision  to  base  date  of  sale  on  date  of 
shipment  when  the  majority  of  sales  are 
estabUshed  on  the  order  date;  further, 
the  changes  to  certain  attachments  do 
not  alter  the  essential  terms  of  sale 
between  Toyota  and  its  customer. 
Petitioners  state  that  it  is  likely  there 
would  be  a  set  price  for  the  particular 
attachments  or  changes  in  configiuation 
of  the  truck  and,  although  a  purchaser 
may  request  different  attachments,  the 
basic  truck  and  negotiated  price  would 
not  be  altered  after  the  order  is  placed. 

Toyota  responds  that  the  date  the 
basic  terms  of  the  contract  are  agreed  to 


is  the  date  of  shipment,  which  is 
generally  on  or  about  the  date  of 
invoice.  Toyota  notes  that,  under  the 
Department's  proposed  regulations,  the 
invoice  date  is  considered  the  date  of 
sale.  Toyota  contends  that  customers 
can  request  modifications  in  payment 
terms,  configuration,  and  price  up  to  the 
date  of  shipment.  Toyota  states,  further, 
that  the  date  of  order  is  not  a  date  of  sale 
in  Toyota's  records,  is  not  significant 
enough  to  record  on  a  systematic  basis 
and.  even  where  recorded,  the  order 
may  or  may  not  describe  the 
merchandise  actually  shipped.  Toyota 
notes  that  this  is  not  a  case  in  which  the 
date  of  sale  is  substantively  significant 
to  the  final  results,  given  that  Toyota's 
sales  are  relatively  even  over  the  period 
and  there  are  no  factors  such  as 
hyperinflation  that  would  cause  the  date 
of  sale  to  affect  the  analysis. 
Consequently  a  different  date  of  sale 
■would  shift  the  universe  of  reported 
sales  sUghtly  and  not  change  the 
outcome  particularly  since  the 
Department  plans  to  assess  duties  on  all 
trucks  entered  during  the  POR. 

Department's  Position 

We  agree  with  Toyota.  The  date  of 
shipment  is  the  appropriate  date  of  sale 
for  home  market  sales  in  this  case  for 
the  following  reasons.  First,  the  reported 
date  of  sale,  which  is  based  on  shipment 
date,  closely  corresponds  to  invoice  date 
in  this  case  and  is  in  accord  with  our 
current  practice  and  with  the  date-of- 
sale  methodology  in  our  proposed 
regulations,  where  invoice  date  is 
considered  the  appropriate  date  of  sale. 
Second,  we  verified  that  certain  basic 
sales  terms  (such  as  configiuation  and 
price)  can  change  up  to  the  date  of 
shipment.  While  Toyota  initially 
reported  that  orders  were  changed  10- 
15  percent  of  the  time  and  we 
determined  at  verification  that  the 
frequency  of  changes  instead  ranged 
bom  4.3  to  7.5  percent,  the  potential  for 
configurations  and  prices  to  change  for 
the  reported  sales  supports  a  sale  date 
based  on  the  shipment  date.  Third, 
Toyota  records  the  date  of  shipment  as 
the  date  of  sale  for  financial  reporting 
and  internal  purposes,  and  it  records  the 
sales  transaction  as  complete  upon 
shipment  (e.^.,  payment  is  due  bom  a 
deders  based  on  this  date — see  Report 
at  11-12.  Sale  Date,  and  19,  Credit 
Expense). 

Comment  18 

Petitioners  contend  that  the 
Department  failed  to  deduct  Toyota's 
U.S.  inventory  carrying  costs  (calculated 
bom  the  date  of  entry  to  the  date  of 
shipment  from  the  distribution  faciUty 
in  the  United  States)  from  CEP. 


Petitioners  assert  that  these  expenses  are 
related  to  commercial  activities  in  the 
United  States  and  therefore,  should  be 
deducted. 

Toyota  argues  that  the  Department 
properly  considered  inventory  carrying 
costs  incurred  in  connection  with 
Japanese  exports  to  the  United  States  to 
be  general  export  expenses  broadly 
attributable  to  the  sale  to  the 
unaffiUated  purchaser,  which  should 
not  be  deducted  from  CEP.  Toyota 
notes,  however,  that  to  the  extent  the 
Department  deducts  any  inventory 
carrying  expenses  from  CEP,  the 
expenses  should  also  be  included  in 
U.S.  indirect  selling  expenses  and  the 
Department  should  deduct 
corresponding  home  market  inventory 
carrying  costs  from  NV. 

Department's  Position 

We  agree  with  petitioners.  The 
inventory  carrying  costs  Toyota 
incurred  in  the  United  States  are  an 
indirect  expense  related  to  commercial 
activity  in  the  United  States  and, 
therefore,  are  appropriately  deducted 
from  the  CEP  starting  price.  Therefore. 
we  have  deducted  the  reported  expense 
from  the  starting  price  and  included  it 
in  U.S.  indirect  selling  expenses  for 
purposes  of  the  final  results. 

Comment  19 

Petitioners  note  that,  in  the 
preliminary  results,  the  Department 
treated  Toyota's  repacking  costs  as  a 
drcumstance-of-sale  (COS)  adjiistment 
and  added  the  siun  of  packing  and 
repacking  to  NV  in  dollars.  Petitioners 
argue  that  the  statute  directs  the 
Etepartment  to  adjust  NV  for  costs  and 
expenses  incident  to  placing  the  subject 
merchandise  in  condition  packed  ready 
for  shipment  to  the  United  States  and, 
therefore,  the  Department  should  not 
include  repacking  costs  in  the 
adjustment  for  differences  in  packing, 
but  rather  should  subtract  them  from 
Toyota's  starting  price  as  an  adjustment 
to  CEP  (citing  section  772(d)  and 
Federal-Mogul  Corporation  v.  United 
States,  SUp  Op.  96-68  at  25  (April  19, 
1996)). 

Toyota  asserts  that  section 
772(c)(1)(A)  provides  that  the 
Department  should  increase  CEP  by  an 
amount  for  "packing,"  and  notes  that 
this  provision  does  not  limit  this  term 
to  home  market  packing.  Toyota 
maintains,  therefore,  that  the 
Department's  approach  was  reasonable. 

Department's  Position 

We  agree  with  petitioners.  As  noted  in 
our  response  to  comment  16,  we  deduct 
expenses  related  to  economic  activities 
in  the  United  States  in  calculating  CEP. 
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Because  U.S.  repacking  costs  are  clearly 
related  to  such  activities,  we  have 
deducted  these  expenses  from  the 
starting  price  to  calculate  CEP  for  the 
final  results. 

Comment  20 

Petitioners  claim  that  the  Department 
uniformly  reduced  Toyota's  home 
market  sales  prices  by  reported  inland 
freight  expenses,  which  is  inappropriate 
because  Toyota's  reported  home  market 
prices  were  exclusive  of  inland  freight 
for  certain  sales.  Petitioners  assert  that 
deducting  these  amounts  resulted  in  an 
imderstatement  of  NV  for  those  sales  for 
which  the  price  did  not  include 
dehvery. 

Toyota  responds  that  it  reported,  and 
the  Department  verified,  inland  freight 
amoimts  only  where  the  prices  were 
inclusive  of  inland  freight.  Toyota 
asserts  that  the  Department's 
Preliminary  Results  accomplish  exactly 
what  petitioners  claim  is  proper. 

Department's  Position 

We  agree  with  petitioners.  Toyota 
reported  that  its  reported  home  market 
gross  unit  price  "includes  inland  freight 
only  where  the  sales  term  is  c&f." 
(October  16, 1995  response  at  B-22)  and 
indicated  that  for  a  particular  sale  "the 
sales  term  is  FDB,  that  is,  it  does  not 
include  charges  for  inland  fi«ight"  (May 
3, 1996  supplemental  response  at  Supp. 
29).  We  have  ensured  that  our 
calculations  reflect  the  information 
Toyota  provided  in  its  response 
concerning  this  expense. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margins  exist  for  the 
period  June  1, 1994,  through  May  31, 
1995: 


Manufacturer/exporter 


Toyota 
Nissan 
Toyo  ... 


Margin 
(pefMnt) 


S0.2|4 
'7.36 
M.48 


'No  stiipments  or  sales  subject  to  Itw  re- 
view. Rate  is  from  the  last  relevant  segment  of 
the  proceedkig  in  which  the  firm  had  ship- 
ments/sales. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  have  calculated  an  exporter/ 
importer-specific  assessment  rate  for 
Toyota.  For  Toyota's  CEP  sales  we 
divided  the  total  dumping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  and  the 
entered  value  of  leased  trucks  not 
subject  to  review  (see  our  response  to 
Toyota  comment  10).  We  will  direct 


Customs  to  assess  the  resulting 
percentage  margin  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  Toyota's  entries 
during  the  review  period.  While  the 
Department  is  aware  that  the  entered 
value  of  sales  during  the  POR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  during  the  POR,  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  {>ermits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  diuing  the 
POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  forkUft  trucks  entered,  or 
withdrawn  frtim  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the  LTFV 
investigation,  but  the  manufactiirer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  the  "All  Others"  rate 
of  39.45  percent  made  effective  by  the 
final  results  of  review  in  Certain 
Internal-Combustion  Industrial  Forklift 
Trucks  From  Japan;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  59  FR  1374,1384  (January  10, 
1994). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibiUty  concerning  the 


return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
167S(a)(l))  and  19  CFR  353.22. 

Dated:  January  29, 1997. 
Robert  S.  LaRuaca. 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc.  97-2877  Filed  2-5-97;  8:45  am) 
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[A-201-817] 

Oil  Country  Tubular  Goods  From 
Mexico:  Notice  of  Panel  Decision, 
Amended  Order  and  Final 
Determination  of  Antidumping  Duty 
Investigation  In  Accordance  Witti 
Decision  Upon  Remand 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  panel  decision  and 
amendment  to  find  determination  of 
antidiunping  duty  investigation  in 
accordance  with  decision  upon  remand. 

SUMMARY:  As  a  result  of  a  remand  from 
a  Binational  Panel  (the  Panel),  convened 
pureuant  to  the  North  American  Free 
Trade  Agreement  (NAFTA),  the 
Department  of  Commerce  (the 
Department)  is  amending  its  final 
determination  in  the  antidumping  duty 
investigation  of  Oil  Country  Tubular 
Goods  from  Mexico.  The  Department 
has  determined,  in  accordance  with  the 
instruction  of  the  Panel,  the  dumping 
margin  for  entries  of  Oil  Country 
Tubular  Goods  bom  Mexico  to  be  21.70 
percent. 

EFFECTIVE  DATE:  February  6, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Jennifer  Stagner,  Office  of  AD/CVD 
Enforcement  II,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)482-1673. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  28, 1995,  the  Department 
pubUshed  in  the  Federal  Register  (60 
FR  33567)  the  final  determination  of 
sales  at  less  than  fair  value  for  Oil 
Country  Tubular  Goods  from  Mexico 
(OCTG  fitjm  Mexico).  On  August  11, 
1995,  the  Department  published  the 
antidiunping  duty  order  on  OCTG  frt>m 
Mexico.  60  FR  41056. 
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Subsequent  to  the  antidiunping  duty 
order,  Tubos  de  Acero  de  Mexico,  S.A. 
(TAMSA),  the  sole  respondent, 
challenged  the  Department's  findings 
and  requested  that  the  Panel  review  the 
final  determination.  Thereafter,  the 
Panel  remanded  the  Department's  final 
determination  with  respect  to  two 
issues.  Specifically,  the  Panel  directed 
the  Department  to  (1)  substitute  a 
weighted-average  factor  for  the  adverse 
factor  used  in  the  calculation  of 
nonstandard  costs  for  certain  products 
and  (2)  provide  a  complete  explanation 
of  its  reasoning  for  its  use  of  1994  data 
in  calculating  general  and 
administrative  (G&A)  expense.  In  the 
Matter  of:  Oil  Country  Tubular  Goods 
from  Mexico;  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  USA-95- 
1904-04  (July  31, 1996). 

The  Department  recalculated  the 
nonstandard  costs  using  a  weighted- 
average  factor  and  provided  an 
explanation  of  our  use  of  1994  data  in 
calculating  G&A  expenses.  >  The 
Department  submitted  its  remand 
determination  on  October  25, 1996. 

On  December  2, 1996,  the  Panel 
affirmed  the  remand  determination  of 
the  Department.  In  the  Matter  of:  Oil 
Country  Tubular  Goods  from  Mexico; 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value,  US A-95-1 904-04 
Only  31, 1996)  (Final  Panel  Order).  As 
a  result,  the  margin  for  TAMSA  and  all 
other  producers/exporters  was  reduced 
from  23.79  percent  to  21.70  percent. 

Suqtension  of  Liquidation 

The  Department  will  instruct  the 
Customs  Service  to  collect  cash  deposits 
of  21.70  percent  on  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  pubUcation 
date  of  this  amended  final 
determination. 

This  notice  is  pubUshed  pursuant  to 
19  U.S.C.  1516a(g)(5)(B)  (1996).  section 
735(d)  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1673d(d)  (1996)). 
and  19  CFR  353.20(a)(4)  (1996). 

Dated:  January  31, 1997. 
Robot  S.  LaRusM, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc  97-3006  Filed  2-5-97;  8:45  am] 
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Applicable  SUtute  and  Regnlatians 


■  For  a  complete  discussion  of  the  Depertnient't 
reasoning  for  using  1994  data  in  calculating  GaA 
expenses,  see  Redetennination  on  Remand;  Final 
Determination  of  Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Mexico  (October  25. 
1996). 


Notice  of  nnal  Results  of  the  1992/93 
Antidumping  Duty  Administrative 
Review:  Silicon  Metal  From  Argentina 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  In  response  to  timely  requests 
from  the  respondents, 
Electrometalurgica  Andina  S.A.I.C. 
(Andina)  and  Silarsa  S.A.  (Silarsa),  and 
the  petitioners,'  the  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Argentina.  The  review 
covers  men±andise  exported  to  the 
United  States  by  these  two  respondents 
during  the  review  period  of  September 
1, 1992  through  August  31, 1993. 

EFFECTIVE  DATE:  February  6. 1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michelle  Frederick,  Magd  Zalok,  or 
Howard  Smith,  Office  of  AD/CVD 
Enforcement  D,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave..  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-0186.  (202)  482-4162,  or  (202)  482- 
3530,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Case  History 

On  July  25, 1996.  the  Department  of 
Commerce  (the  Etepartment)  published 
in  the  Federal  Reg^er  the  preliminary 
results  of  this  administrative  review. 
See  Notice  of  Preliminary  Results  of  the 
1992/93  Antidumping  Duty 
Administrative  Review:  Silicon  Metal 
from  Argentina,  61  FR  38711  (July  25, 
1996)  [Preliminary  Results).  On  August 
26, 1996,  the  Department  received  briefs 
from  Andina  and  the  petitioners.  On 
September  3, 1996,  the  Department 
received  rebuttal  briefs  from  Andina, 
the  petitioners,  and  Himter  Douglas,  an 
importer  of  the  subject  merchandise.  On 
September  10, 1996,  the  petitioners 
withdrew  their  request  for  a  hearing. 
The  Department  held  ex-parte  meetings 
with  the  petitioners'  counsel  and 
counsel  for  Himter  Dotiglas  on 
September  11  and  13, 1996,  respectively 
[see  Ex-Parte  Memoranda  From  the 
"Team  to  the  File  dated  September  11 
and  13, 1996).  The  Departinent  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930.  as  amended  (the  Act). 


■  American  Alloys  Inc.,  American  Silicon 
Technologies,  ELKEM  Metals  Company,  Globe 
MeuUuigical  Inc.,  and  SKW  Metels  k  Alloys  Inc. 


Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31, 1994. 

Scope  of  Review 

The  p'roduct  covered  by  this  review  is 
sihcon  metal.  Diuing  the  less-than-fair- 
value  (LTFV)  investigation,  silicon 
metal  was  described  as  containing  at 
least  96.00  percent,  but  less  than  99.99 
percent,  silicon  by  weight.  In  response 
to  a  request  by  the  petitioners  for 
clarification  of  the  scope  of  the 
antidiunping  duty  order  on  silicon 
metal  from  tbe  People's  Republic  of 
China  (PRC).  the  Department 
determined  that  material  with  a  higher 
aluminum  content  containing  between 
89  and  96  percent  silicon  by  weight  is 
the  same  class  or  kind  of  merchandise 
as  silicon  metal  described  in  the  LTFV 
investigation  [see  Final  Scope  Rulings — 
Antidumping  Duty  Orders  on  Silicon 
Metal  From  the  People's  Republic  of 
China,  Brazil,  and  Argentina  (February 
3. 1993)).  Therefore,  such  material  is 
within  the  scope  of  the  orders  on  silicon 
metal  from  the  PRC,  Brazil,  and 
Argentina.  Silicon  metal  is  currently 
provided  for  under  subheadings 
2804.69.10  and  2804.69.50  of  the 
Harmonized  Tariff  Schedule  (HTS)  and 
is  commonly  referred  to  as  a  metal. 
Semiconductor-grade  silicon  (silicon 
metal  containing  by  weight  not  less  than 
99.99  percent  of  siUcon  and  provided 
for  in  subheading  2804.61.00  of  the 
HTS)  is  not  subject  to  this  review.  The 
HTS  subheadings  are  provided  for 
convenience  and  U.S.  Customs  purposes 
only.  Our  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 

Best  Information  Available 

As  explained  in  the  preliminary 
results,  Silarsa  failed  to  res{>ond  to  the 
Department's  questionnaire  in  this 
review.  Therefore,  we  have  determined 
that  the  use  of  best  information 
available  (BLA)  is  appropriate  for  Silarsa 
in  accordance  with  section  776(c)  of  the 
Act.  For  discussion  of  the  Department's 
rationale  for  assigning  a  non-cooperative 
respondent  a  dumping  margin  based  on 
BIA,  see  Preliminary  Results.  In  this 
review,  we  have  assigned  Silarsa,  as 
BIA,  a  mai^in  of  24.62  percent,  the  rate 
assigned  to  Silarsa  in  the  Amendment  to 
Final  Results  of  Antidumping 
Administrative  Review  (1991/92): 
Silicon  Metal  from  Argentina,  59  FR 
1617  (April  6, 1994),  which  is  the 
highest  rate  for  any  company  from  any 
prior  segment  of  the  proceeding. 
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Fair  Valae  Compariaons 

To  detennine  whether  Andina's  sales 
of  silicon  metal  from  Argentina  to  the 
United  States  were  made  at  less  than 
fail  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  mari^et 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  calculated  the  USP  hased  on  the 
same  methodology  described  in  our 
preliminary  results. 

Foreign  Market  Value 

Except  as  noted  below,  the 
methodology  and  calculations  we  used 
to  arrive  at  the  FMV  for  the  fiinal  results 
are  the  same  as  those  used  in  the 
preliminary  results  of  this  review. 
Because  all  home  market  sales  were 
made  at  prices  below  their  cost  of 
production,  we  continued  to  use 
Andina's  constructed  value  (CV)  as  the 
basis  for  the  FMV  as  defined  in  section 
773(e)  of  the  Act.  For  a  discussion  of  the 
Department's  sales  below  cost  test,  and 
calculation  of  the  cost  of  production 
(COP)  and  CV.  see  Preliminary  Results. 

.For  purposes  of  the  final  results  of 
this  review,  we  revised  the  COP  and  CV 
calculated  for  Andina  in  the  preliminary 
results  as  follows: 

1.  For  COP  and  CV,  we  included  the 
depreciation  expense  related  to  idle 
furnaces.  See  Comment  1  in  the 
"Interested  Party  Comments"  section 
below. 

2.  We  used  the  cost  incurred  by 
Andina's  subsidiary  to  produce 
woodchips  for  purposes  of  COP.  See 
Comment  6  in  the  "Interested  Party 
Comments"  section  below. 

3.  For  home  market  credit  expense, 
we  used  the  highest  short-term  interest 
rate  for  peso-denominated  short-term 
loans  reported  by  Andina  in  its  May  24, 
1994  submission.  See  Conunent  11  in 
the  "Interested  Party  Comments" 
section  below. 

Interested  Party  Comments 

We  gave  interested  parties  an 
opportunity  to  conunent  on  the 
preliminary  results.  We  received 
comments  from  the  petitioners,  Andina, 
and  Hunter  Douglas. 

Comment  1:  Depreciation  of  Idle 
Equipment 

The  petitioners  argue  that  the 
Department  should  reject  Andina's 
reported  depreciation  expense  for  idle 
furnace  IV  because  the  expense  was 
allocated  over  the  wrong  product  base. 
i.e.,  all  products.  Specifically,  the 
petitioners  contend  that  the 
depredation  expense  for  this  furnace 


should  have  been  attributed  in  total  to 
sihcon  metal  production  because  that  is 
how  the  expense  was  treated  in  the  first 
administrative  review  of  this  order. 
They  further  contend  that  not  only  does 
Anchna's  normal  accoimting 
methodology  treat  the  depreciation 
expense  of  the  idle  furnace  as  a  cost  of 
producing  silicon  metal  (and,  therefore, 
conclude  it  should  be  likewise  for  the 
POR),  but  that  the  furnace  has  never 
been  used  to  produce  any  other  product. 
According  to  the  petitioners,  the 
Etepartment  will  not  depart  from  a 
respondent's  normal  accoimting 
practice  unless  it  is  distortive.  See,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Canned  Pineapple  Fruit 
From  Thailand,  60  FR  29503,  29559 
(June  5, 1995)  (Pineapple  from 
Thailand]  and  Final  Determination  of 
Sales  At  Less  Than  Fair  Value:  Certain 
Iron  Construction  Castings  From  Brazil, 
51  FR  9477,  9481  (March  19, 1994)  [Iron 
Castings  from  Brazil].  To  further 
support  their  argument,  the  petitioners 
point  to  ferroalloy  industry  directories 
which  identify  Andina's  furnace  FV  as  a 
silicon  metal  furnace. 

Alternatively,  the  petitioners  assert 
that,  if  the  depreciation  expense  is  not 
allocated  in  total  to  silicon  metal 
production,  then  it  should  be  allocated 
only  to  sihcon  metal  and  ferrosilicon, 
the  two  products  capable  of  being 
produced  in  furnace  IV,  as  reported  in 
the  Department's  verification  report  of 
the  first  administrative  review.  Finally, 
the  petitioners  argue  that  if  the 
Department  does  allocate  this  expense 
to  all  products  Andina  is  capable  of 
producing,  then  it  should  do  so  only  for 
the  period  of  time  when  the  furnace  was 
disassembled  and  incapable  of 
producing  any  product. 

Andina  disa^^es  with  the  petitioners 
views,  as  does  Hunter  Douglas.  Andina 
argues  that  the  furnace  was 
disassembled  and  had  not  yet  been  re- 
tooled to  produce  a  particular  product. 
According  to  Andina,  depreciation 
expense  incurred  while  the  furnace  was 
disassembled  should  be  allocated  over 
all  products:  it  should  be  allocated  to  a 
specific  product  only  when  the  furnace 
is  reactivated,  and  producing  a  specific 
product.  It  acknowledges  that  it  had 
previously  allocated  the  full  expense  of 
this  furnace  to  sihcon  metal,  but  asserts 
that  was  because  the  furnace  was 
producing  siUcon  metal  at  that  time. 
Andina  maintains  that  the  Department 
shoidd  not  charge  all  of  the  depreciation 
expense  on  idle  furnace  IV  to  the  subject 
merchandise  because  Andina  was 
uncertain  as  to  how  the  furnace  would 
be  used  in  the  future. 

Himter  Douglas  further  argues  that  the 
petitioners  have  misapplied  the  fects  of 


iron  Castings  from  Brazil.  First,  it 
contends  that  it  is  irrelevant  how 
depreciation  expense  was  treated  in  the 
first  administrative  review — the  only 
relevant  issue  is  the  status  of  the  furnace 
during  this  POR.  Hunter  Douglas  asserts 
that  the  depreciation  expense  for  idle 
furnace  IV  should  be  treated  as  a  general 
cost  to  Andina  because,  during  the 
period  covered  by  this  review,  it  was 
disassembled  and  incapable  of 
producing  any  product.  Himter  Douglas 
cites  to  the  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Shop  Towels 
from  Bangladesh,  57  FR  3996,  3999 
(February  3, 1992)  (Shop  Towels  from 
Bangladesh].  Finally,  it  states  that  there 
is  nothing  on  the  record  to  indicate  that 
Andina  allocated  depreciation  of 
furnace  IV  entirely  to  silicon  metal 
durine  the  POR. 

Wim  respect  to  idle  furnace  III, 
Andina  argues  that  the  Department 
should  not  have  allocated  the 
depreciation  expense  to  all  products, 
but  instead  to  calcium  silicon,  a  product 
furnace  III  was  being  modified  to 
produce. 

DOC  Position 

For  purposes  of  this  final 
determination,  we  have  allocated  the 
depreciation  expense  for  fumance  IV  to 
the  production  of  silicon  metal. 
Although  Andina  asserts  that  furnace  FV 
was  disassembled  and  incapable  of 
producing  any  product  during  the  entire 
POR  (August  1992-September  1993) 
and,  therefore,  should  be  allocated 
across  all  products,  an  on-site 
verification  conducted  by  the 
Department  in  July  1993  foimd  that 
furnace  IV  was  in  fact  being  used  to 
produce  sihcon  metal.  (See,  pubUc  File 
Memorandum  from  Maureen 
McPhiUips,  et  al,  August  3. 1993, 
documenting  the  July  1993  verification 
of  the  1991-92  achninistrative  review 
period.)  Accordingly,  we  have 
determined  that  the  depreciation  related 
to  fumance  IV  should  be  allocated  to  the 
production  of  silicon  metal.  The 
comments  raised  by  the  petitioners, 
with  respect  to  Andina's  normal 
accounting  methodology  for  allocating 
depreciation  expenses  related  to  furnace 
rV,  and  Himter  Douglas,  with  respect  to 
the  analogy  of  idle  furnace  allocation  in 
Shop  Towels  from  Bangladesh  with 
Andina's  allocation  methodology  in  this 
review,  are  moot  because  of  the 
Department's  verification  findings. 

Finally,  we  agree  with  Andina 
regarding  furnace  m.  The  record 
indicates  that  fiimace  III  was  being 
modified  to  produce  calcium  sihcon 
while  it  was  idle  during  1993  and  it 
began  producing  calcium  sihcon  in  June 
1993.  'Thus,  we  have  determined  that 
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the  depreciation  expense  for  furnace  in 
should  be  charged  to  the  production  of 
calcium  silicon.  We  have  amended  our 
calciUations  for  the  final  results  by  not 
attributing  any  portion  of  depreciation 
expense  associated  with  furnace  m  to 
the  cost  of  producing  siUcon  metal. 

Comment  2:  Treatment  of  VAT  on 
Inputs  for  CV 

The  petition's  argue  that  VAT  paid 
on  inputs  used  to  produce  siUcon  metal 
should  be  included  in  CV  in  the 
Department's  final  results.  The 
petitioners  assert  that  a  home  market  tax 
directly  appUcable  to  materials  used  in 
the  manufactiu^  of  merchandise 
exported  to  the  United  States  is  a  cost 
of  producing  the  exported  merchandise 
unless  the  tax  is  remitted  or  refunded 
upon  exportation.  They  contend  that  it 
is  inaunbent  upon  Andina  to  provide 
evidence  that  VAT  paid  on  inputs  used 
in  the  production  of  siUcon  metal  for 
exportation  was  refunded,  citing 
Timken  Co.  v.  United  States.  673  F. 
Supp.  495,  513  (OT  1987).  According  to 
the  petitioners,  although  the  record 
shows  Andina  requested  reimbursement 
for  VAT  paid  on  inputs  used  to  produce 
exported  silicon  metal,  a  significant 
amoimt  of  the  reimbursement  Andina 
requested  was  not  received. 

Andina  claims  that  it  can  receive 
refunds  for  VAT  paid  on  inputs  in  three 
ways:  (1)  through  an  offset  to  the  tax 
generated  on  domestic  sales;  (2)  through 
a  credit  used  to  pay  other  taxes;  or  (3) 
through  a  cash  refund  upon  exportation 
of  the  merchandise.  Andina  contends 
that  it  did  receive  VAT  refunds  from  the 
Argentine  Government  on  its  exports  as 
seen  by  the  decrease  from  1992  to  1993 
in  the  balance  of  the  "government 
receivables  on  exportations"  account  on 
its  balance  sheet. 

Hunter  Douglas  agrees  with  Andina 
and  claims  that  Andina's  method  of 
reporting  VAT  in  its  questionnaire 
response  is  consistent  with  the  way  the 
company  records  the  tax  in  its  audited 
financial  statements,  (i.e., VAT  is 
recorded  as  a  receivable,  not  as  an 
expense).  Hunter  Douglas  notes  that  in 
the  preliminary  results  the  Department 
confirmed  Andina's  statements 
regarding  the  Aigentine  VAT  system 
through  independent  third-party 
sources. 

DOC  Position 

We  disagree  with  the  petitioners  that 
VAT  paid  on  inputs  used  to  produce 
silicon  metal  should  be  included  in  CV. 
First,  we  corroborated  Andina's 
statements  regarding  the  operation  of 
the  Argentine  VAT  system  through  an 
independent  source.  Doing  Business  in 
Argentina  (Price  Waterhouse,  1993  at 


119-121).  Exporters  are  entitled  to  a  tax 
credit  for  the  full  amount  of  VAT  paid 
on  inputs,  if  the  final  product  is 
exported.  The  credit  may  either  be  offset 
against  other  taxes  (e.g.,  VAT  on 
domestic  sales),  transferred  to  third 
parties,  or  reimbursed  by  the  Dlreccion 
General  Impostiva  (i.e.,  the  Argentine 
tax  authority).  Second,  we  confirmed 
Andina's  statement  that  during  the  FOR 
it  requested  reimbiusement  of  VAT  paid 
on  inputs  used  to  produce  exported 
merchandise  by  examining  its  audited 
financial  statements.  Andina  recorded 
VAT  payments  on  inputs  for  exported 
merchandise  as  a  receivable,  not  an 
expense.  Third,  we  noted  the  decrease 
in  Andina's  "government  receivables  on 
exportations"  accoimt  balance  between 
1992  and  1993  and  agree  that  this 
supports  Andina's  claim  that  it  receives 
VAT  refunds  on  exported  merchandise. 
Based  on  the  foregoing,  we  have 
concluded  that  Andina  is  receiving 
credits  for  VAT  associated  with  the 
purchase  of  inputs  used  in  the 
production  of  the  subject  merchandise. 
Consequently,  we  excluded  VAT  from 
CV  in  the  final  results. 

Comment  3:  Import  Duties  on  Electrodes 

The  petitioners  claim  that  there  is  no 
evidence  to  support  Andina's  claim  that 
it  included  import  duties  on  electrodes 
in  the  rei>orted  COP  and  CV.  Originally, 
Andina  had  reported  that  the  cost  of 
electrodes  consumed  in  the  production 
of  siUcon  metal  by  furnace  V  included 
import  duties.  However,  in  its 
supplemental  response,  Andina  reduced 
the  cost  of  the  electrodes  by  the  amount 
of  the  import  duties  and  reptorted  the 
duties  as  an  indirect  material  cost  of 
furnace  V.  The  petitioners  contend  that 
the  indirect  material  cost  for  furnace  V 
reported  in  the  supplemental  response 
is  less  than  the  indirect  material  cost  for 
furnace  V  reported  in  the  original 
Section  D  response.  They  argue  that  if 
Andina  had  changed  its  reporting 
methodology  as  stated  in  its  narrative, 
the  indirect  material  costs  should  have 
been  greater  in  the  supplemental 
response,  not  less,  llierefore,  the 
petitioners  contend  that  Andina  failed 
to  include  duties  on  electrodes  in  the 
indirect  material  cost  of  furnace  V. 

AdditionaUy,  the  petitioners  note  that 
if  duties  on  electrodes  were  reported  as 
an  indirect  material  cost,  then  duties  on 
electrodes  consimied  during  1993, 
which  were  drawn  from  the  1993 
beginning  inventory,  have  not  been 
included  in  the  reported  costs.  The 
petitioners  aigue  that  the  duties  on 
those  electrodes  would  have  been 
reported  as  an  indirect  material  cost  in 
1992,  when  the  electrodes  were 
purchased.  The  petitioners  argue  that 


the  Department  should  either  determine 
whether  Andina's  reported  costs 
include  duties  on  imported  electrodes 
or  include  a  proper  amount  for  such 
duties  in  Andina's  reported  costs. 

Andina  argues  that  import  duties  on 
electrodes  are  included  as  an  indirect 
material  cost  of  furnace  V.  It  states  that 
it  had  first  included  import  duties  on 
electrodes  used  to  manufacture  silicon 
metal  in  the  cost  of  electrodes  because 
it  had  used  this  methodology  in  the 
original  investigation  and  the  first 
review.  However,  it  reported  import 
duties  on  electrodes  in  indirect 
materials  costs  of  furnace  V  in  its 
supplemental  responses  so  that  the 
reported  cost  could  be  reconciled  with 
its  audited  financial  statements.  Andina 
contends  that  the  Department  should 
not  penaUze  it  for  changing  its 
accounting  methodology  when  it 
explained  how  it  reported  the  duties  on 
electrodes. 

Regarding  the  methodology  it  used  to 
account  for  import  duties  on  electrodes 
drawn  fit)m  beginning  inventory, 
Andina  agrees  that  it  inadvertently 
failed  to  report  import  duties  on 
electrodes  drawn  from  beginning 
inventory  and  requests  the  Department 
to  make  the  adjustment  requested  by  the 
petitioners. 

DOC  Position 

We  agree  with  Andina  and  the 
petitioners  that  import  duties  on 
electrodes  in  beginning  inventory  were 
not  included  in  the  reported  costs  and 
have  corrected  these  final  results  for 
that  omission. 

The  petitioners'  conclusion  that 
import  duties  were  not  included  in  the 
indirect  material  costs  for  furnace  V  is 
wrong  because  they  did  not  compare 
correct  costs  and  failed  to  include  all 
indirect  material  costs  reported  in 
Andina's  supplemental  response  in 
their  comparison.  Specifically,  the 
petitioners  incorrectly  compared  the 
operating  suppUes  expense  and  other 
costs  for  furnace  V  reported  in  Andina's 
Section  D  response  to  the  indirect 
materials  expense  for  furnace  V  reported 
in  Andina's  supplemental  response.  In 
addition,  the  indirect  materials  expense 
bora,  the  supplemental  should  have 
included  an  amount  for  the  indirect 
materials  and  other  costs  from  other  cost 
centers  which  were  aUocated  to  furnace 
V. 

We  found  that  the  reported  electrode 
cost  (exclusive  of  import  duties]  and  the 
indirect  materials  cost  for  furnace  V 
reconciled  to  Andina's  accounting 
records  as  submitted.  Thus,  we  have 
accepted  Andina's  statement  that  the 
import  duties  on  electrodes  is  included 
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in  indirect  material  costs  for  these  final 
results. 

Ckanment  4:  Allocation  of  Laboratory 
Costs 

The  petitioners  contend  that  the 
Department  should  not  accept  the 
methodology  Andina  used  to  allocate 
laboratory  costs  because  it  is  not  based 
on  Andina 's  normal  accounting  system. 
They  assert  that  Andina  failed  to  show 
that  its  reported  methodology  is  more 
reasonable  than  its  normal 
methodology.  Therefore,  they  argue,  the 
Department  should  either  require 
Andina  to  report  information  that  would 
allow  the  Department  to  allocate 
laboratory  costs  using  Andina's  normal 
accounting  methodology,  or  allocate,  as 
best  information  available  (BIA), 
laboratory  costs  over  the  direct  labor 
hoiirs  of  Andina's  cost  centers. 

Andina  asserts  that  its  reported 
methodology  is  fair  and  logical.  It 
disagrees  with  the  methodology 
proposed  by  the  petitioners,  arguing  that 
using  labor  hours  as  an  allocation  basis 
results  in  significant  distortions. 

Himter  Douglas  also  asserts  that  the 
petitioners  fail  to  acknowledge  the 
distortions  created  by  using  an 
allocation  methodology  based  on 
Andina's  accounting  system;  it  over- 
allocates  laboratory  costs  to 
intermediate  products  used  to  produce 
both  subject  and  non-subiect 
merchandise.  Instead,  it  contends. 
Andina's  revised  methodology  more 
reasonably  reflects  its  actual  costs.  In 
addition.  Hunter  Douglas  asserts  that 
the  petitioners  ofiier  no  evidence  that  the 
"labor  hours"  methodology  yields  a 
more  reasonable  allocation. 

DOC  Position 

We  agree  with  Andina  and  Hunter 
Douglas.  Andina  appears  to  have 
mischaracterized  its  normal  allocation 
of  laboratory  costs  by  stating  that  in  its 
accoimting  system  it  assigns  laboratory 
costs  to  the  product  that  is  being 
analyzed.  However,  based  on  the 
records  submitted  by  Andina.  we 
concluded  that  its  normal  accoimting 
methodology  is  to  allocate  costs  on  the 
basis  of  furnace  capacity. 

For  purposes  of  this  review.  Andina 
submitted  an  alternative  allocation 
methodology  based  on  allocating 
laboratory  costs  to  its  raw  materials, 
intermediate  products,  and  final 
products  according  to  the  volimie  of 
materials  and  products  entering  and 
leaving  intermediate  and  final  product 
cost  centers,  i.e..  an  "in{mt/output" 
basis. 

Even  though  Andina's  response  is 
confusing  regarding  its  normal 
amounting  methodology,  we  disagree 


with  the  petitioners  that  Andina  failed 
to  provide  adequate  information  about 
its  normal  accoimting  methodology.  We 
were  able  to  conclude  that  Andina's 
normal  methodology  is  based  on  furnace 
capacity,  (See  Exhibit  D-1  of  March  15, 
1996,  supplemental  response)  and  to 
reconcile  the  inventory  values  in  these 
worksheets  with  Andina's  1993  audited 
financial  statements,  thus  vafidating 
Andina's  normal  allocation  basis. 
However,  we  determined  that  this 
allocation  methodology  does  not 
reasonably  allocate  laboratory  costs 
because  furnace  capacity  is  not  the 
determinant  of  the  amount  of  testing 
performed.  Therefore,  we  have  accepted 
Andina's  alternative  allocation 
methodology  because  it  is  based  on  a 
reasonable  premise  that  the  amount  of 
laboratory  testing  will  vary  directly  with 
the  actual  quantity  of  material 
processed. 

Comment  5:  Deduction  of  Income  From 
Sales  of  Woodchips 

The  petitioners  argue  that  the 
Department  should  not  reduce  Andina's 
reported  CX)P  and  CV  by  the  income 
from  EI  Tambolar  (a  wholly-owned 
subsidiary)  because  not  all  of  El 
Tambolar 's  income  was  derived  from 
the  sale  of  woodchips.  They  assert  that 
El  Tambolar's  income  includes  an 
extraordinary  gain  fix)m  the  recovery  of 
a  tax  credit  previously  written-o^  and 
rental  income,  both  of  which  bear  no 
relation  to  the  sale  of  woodchips  or  the 
production  of  siUcon  metal. 

Andina  argues  that  this  income 
should  be  deducted  bom  COP  and  CV 
because  it  is  directly  related  to  the 
production  of  silicon  [i.e.,  it  uses 
woodchips  to  produce  sificon  metal). 

DOC  Position 

We  agree  with  the  petitioners 
regarding  El  Tambolar's  miscellaneous 
income.  It  is  the  Department's  practice 
to  reduce  production  costs  only  by 
revenue  considered  to  be  a  recovery  of 
costs  (e.g.,  revenue  from  sales  of  scrap) 
rather  than  revenue  generated  from  sales 
in  the  normal  course  of  business.  (See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Argentina,  60  FR  33539. 
33550  (June  28. 1995)  (OCTGfrom 
Argentina).)  The  income  El  Tambolar 
earned  &t>m  its  sales  of  woodchips  is 
revenue  earned  from  sales  in  the  normal 
course  of  business. 

In  addition,  we  have  not  ofiiset 
production  costs  by  El  Tambolar's 
extraordinary  gain  or  rental  income 
because  this  income  is  not  related  to 
silicon  metal  production  costs  incurred 
during  the  FOR. 


Comment  6:  Use  of  Subsidiary's  Costs 
for  Woodchips 

Andina  argues  that  the  cost  of 
woodchips  included  in  COP  for  silicon 
metal  should  be  based  on  El  Tambolar's 
actual  costs  to  produce  the  woodchips, 
rather  than  the  price  El  Tambolar 
charges  Andina  (i.e.,  the  transfer  price). 

The  petitioners  agree  with  Andina 
that  El  Tambolar's  actual  cost  should  be 
used  to  value  the  woodchips  purchased 
from  the  related  party.  However,  the 
petitioners  urge  the  Department  to  base 
the  cost  of  woodchips  on  the  costs 
reported  in  El  Tambolar's  fiscal  1993 
(i.e..  July  1, 1992-June  30. 1993) 
financial  statements  rather  than  the 
costs  reported  in  El  Tambolar's  1993 
calendar  year  financial  statement  which 
was  prepared  for  this  review.  The 
petitioners  contend  that  the  cost  of 
woodchips  reported  in  the  calendar 
1993  statement  is  inconsistent  with 
other  cost  information  on  the  record, 
namely  the  fiscal  1993  financial 
statement.  The  petitioners  argue  that 
Andina  failed  to  reconcile  the  reported 
woodchip  production  costs  contained  in 
the  calendar  year  1993  financial 
statement  with  El  Tambolar's  fiscal  1993 
financial  statement.  Moreover,  the 
petitioners  claim  that  they  were  unable 
to  reconcile  the  costs  figures  reported  in 
each  statement.  Thus,  because  the 
calendar  year  woodchip  costs  could  not 
be  substantiated,  the  Department  should 
rely  on  the  fiscal  woodchip  costs. 

Additionally,  the  petitioners  claim 
that  costs  on  the  fiscal  financial 
statement  should  be  increased  to 
include  amortization  of  the  eucalyptus 
plantations  bom  which  wood  is  drawn 
to  produce  woodchips  because  this 
amortization  appears  to  be  missing  fit>m 
that  statement.  (See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value; 
Ferrosilicon  from  Brazil^  59  FR  732  737- 
738  (January  6, 1994).) 

DOC  Position 

We  agree  with  both  parties  that,  for 
our  COP  analysis,  the  related  party 
purdiases  should  be  valued  based  on  El 
Tambolar's  actual  cost  of  woodchips 
rather  than  the  transfer  price.  We  based 
the  cost  of  woodchips  on  costs  incurred 
by  El  Tambolar  in  calendar  year  1993. 
(And,  thus,  no  adjustment  was 
necessary  for  amortization  of  eucalyptus 
plantations.) 

With  respect  to  petitioner's  argument 
that  Andina  did  not  reconcile  the 
calendar  year  statement  with  the  fiscal 
year  statement,  we  were  able  to 
reconcile  the  reported  woodchip  costs 
to  El  Tambolar's  portion  of  the 
consolidated  Andina  income  statement 
for  1993.  (See  Calculation 
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Memorandum,  January  10, 1997.) 
Therefore,  we  beUeve  the  reported 
woodchip  costs  reasonably  reflect  their 
cost  of  production. 

We  note,  however,  that  for  CV  we 
have  followed  our  normal  practice  and 
used  the  transfer  price  which  was 
greater  than  cost.  The  Department 
compared  the  transfer  price  to  the  prices 
firom  third-party  soiuces  in  Argentina 
(submitted  by  the  petitioners  in  their 
sales  below  cost  allegation).  We  found 
the  transfer  prices  to  be  consistent  with 
the  petitioners"  evidence  of  maricet 
prices  and  concluded  that  the  transfer 
prices  reflect  arm's  length  prices. 
Therefore,  we  have  used  the  higher 
transfer  price  to  value  woodchips  in  cnii 
calculation  of  CV. 

Comment  7:  Intei^st  Expense 

Andina  argues  that  the  Department 
should  not  calculate  interest  expenses 
based  on  the  financial  expense  reported 
in  its  consoUdated  financial  statement. 
Andina  asserts  that  its  auditors  erred  in 
preparing  its  consolidated  income 
statement  because  they  posted  an 
adjusting  joiunal  entry,  eliminating 
Andina 's  share  of  El  Tambolar's  net 
income,  to  the  "Financial  Cost"  account 
instead  of  posting  the  entry  to  the 
"Other  Income  and  Expenses"  accoimt. 
According  to  Andina,  it  is  clear  that  this 
adjusting  entry,  which  increased 
Andina's  financial  expenses,  should 
have  been  posted  to  the  "Other  Income 
and  Expenses"  account  It  argues  that 
information  exists  on  the  record 
showing  that  this  entry  meant  to 
eliminate  income  recorded  in  the 
"Other  Income  and  Expenses"  accoimt. 

The  petitioners  contend  that  the 
Department's  estabUshed  practice  is  to 
determine  the  interest  expenses 
included  in  COP  and  CV  based  on  a 
respondent's  audited  consolidated 
financial  statements.  (See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  New  Minivans  from  Japan, 
50  PR  21065,  21069  (May  26. 1992),  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Butt-Weld  Pipe  Fittings  from  Thailand, 
57  FR  21065,  21069  (May  18. 1992).) 
According  to  the  petitioners,  Andina 
fiadled  to  adequately  support  its  claim 
because  the  information  on  the  record 
that  Andina  cites  to  support  its  position 
is  unaudited  and  prepared  solely  for 
this  antidumping  proceeding.  Thus,  the 
petitioners  argue  that  Andina  failed  to 
demonstrate  that  the  Department  should 
not  rely  on  the  financial  expenses 
reported  on  Andina's  audited 
consoUdated  financial  statement  (see 
Timken  Co.,  673  F.  Supp.  at  513). 
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We  agree  with  the  petitioners.  Andina 
has  not  provided  sufficient  evidence  to 
support  its  claim  that  its  audited 
consoUdated  1993  financial  statements 
are  inacciuate.  It  is  the  Department's 
longstanding  practice  to  base  interest 
expense  on  the  audited  consoUdated 
financial  statements.  (See  e.g..  Notice  of 
Final  Determination  of  Sales  at  LTFV: 
Small  Diameter  Circular  Seamless 
Carbon  and  Alloy  Steel,  Standard,  Line, 
and  Pressure  Pipe  from  Italy,  60  FTl 
31981,31990  (June  19, 1995).)  We  have 
used  the  financial  expenses  reported  in 
Andina's  audited,  consoUdated 
financial  statements  for  the  final  results. 

Comment  8:  Reducing  COP  and  CV  by 
Reimbursed  Taxes 

Andina  argues  that  the  Department 
should  not  include  reembolso  taxes 
(taxes  reimbursed  imder  the  reembolso 
program)  in  CV  when  making 
comparisons  to  USP  for  the  final  results 
because  reembolso  taxes  were  rebated 
upon  exportation  of  the  subject 
merchandise.  Andina  argues  that  the 
bills  of  lading  for  export  sales  prove 
conclusively  that  tax  rebates  were 
received  on  exports  to  the  United  States 
and,  thus,  the  Department  must  reduce 
CV  by  the  amount  of  these  indirect  taxes 
proven  to  be  rebated  on  U.S.  exports. 
Otherwise,  claims  Andina,  the  addition 
of  these  taxes  to  CV  creates  an  unfair 
comparison  because  it  compares  a  tax- 
inclusive  CV  to  a  tax-exclusive  USP. 
(See  OCTGfrom  Argentina.) 

The  petitioners  disagree  with  Andina. 
They  contend  that  indirect  taxes  must 
be  included  in  CV  based  on  section 
773(e)(1)(A)  of  the  Act,  which  provides 
that  the  constructed  value  of  imported 
merchandise  shall  "be  the  sum  of  *  *  * 
the  cost  of  materials  (exclusive  of  any 
internal  tax  appUcable  in  the  country  of 
exportation  directly  to  such  materials  or 
their  disposition,  but  remitted  or 
refunded  upon  the  exportation  of  the 
article  in  the  production  of  which  such 
materials  are  used)  *  *  *."  The  fact  that 
(a)  indirect  tax  refunds  under  the 
reembolso  program  are  based  on  a 
percentage  of  sales  value  and  that 
percentage  is  not  directly  related  to  the 
indirect  tax  payments;  (b)  Andina  p>aid 
a  series  of  indirect  taxes  that  were  not 
directly  related  to  materials;  and  (c) 
Andina  calculated  the  amount  of  the 
requested  percentage  reduction  to  CV 
based  on  the  reported  reembolso 
amounts  received  on  export  sales  of 
siUcon  metal  to  all  countries,  contend 
the  petitioners,  is  further  evidence  that 
Andina  cannot  estabUsh  a  link. 

The  petitioners  assert  that  Andina 
failed  to  answer  the  Department's 


supplemental  question  requiring 
Andina  to  demonstrate  that  reembolso 
taxes  were  tied  directly  to  the  e^qxtrted 
merchandise.  The  petitioners  dte 
Timken  Co.  v.  United  States,  673  F, 
Supp.  496.  513  (OT  1987)  arguing  that 
the  burden  of  establishing  the  right  for 
an  adjustment  Ues  with  Andina  and 
assert  that  Andina  failed  to  sufficiently 
support  its  claim. 

Finally,  the  petitioners  contend  that 
OCTG  from  Aigentina  does  not  support 
Andina's  position  because  that  case  did 
not  address  the  proper  treatment  of 
reembolso  in  the  context  of  caladating 
CV,  but  involved  a  circumstance-of-sale 
adjustment  to  account  for  differences  in 
reembolso  received  on  U.S.  sales  and 
third-country  sales  used  for  FMV. 

DOC  Position 

We  agree  with  the  petitioners  that 
Andina  failed  to  substantiate  its  claimed 
adjustment.  Although  we  have  in  past 
reviews  granted  this  adjustment  for 
Andina,  in  accordance  with  OCTG  from 
Argentina,  in  this  review  we  specifically 
requested  Andina  to  link  the  reembolso 
tax  to  material  inputs  that  are  physically 
incorporated  into  the  subject 
merchandise.  See  sections  773(e)(1)(A) 
and  772(d)(1)(C)  of  the  Act.  Because 
Andina  failed  to  provide  the 
information  specifically  requested  by 
the  Department  with  respect  to  this 
issue,  we  disallowed  the  claimed  tax 
adjustments. 

Comment  9:  Short-term  Interest  Offset 
From  Interest  Expense 

Andina  claims  that  it  should  be 
allowed  to  reduce  the  interest  expense 
included  in  COP  and  CV  by  interest 
income  earned  on  certain  bond 
investments  because  they  are  short-term 
investments.  It  supports  this  claim  by 
noting  that  the  bond  investments  are 
classified  as  current  assets  in  the 
company's  audited  financial  statement. 

The  petitioners  disagree  with  Andina 
arguing  that  it  provided  documentation 
from  the  Argentine  Central  Bank 
identifying  the  term  of  the  bonds  as  four 
years.  The  petitioners  note  that  it  is  the 
Department's  practice  to  reduce  interest 
expense  by  interest  income  earned  on 
investments  with  a  matiuity  of  one  year 
or  less,  citing  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Fresh  Cut 
Roses  from  Colombia.  60  FR  6980.  7011 
(February  6. 1996).  Therefore,  the 
petitioners  contend,  the  interest  income 
from  these  bonds  should  not  be  used  to 
reduce  interest  expense  because  the 
investments  do  not  quaUfy  as  short- 
term. 
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We  agree  with  the  petitioners.  It  is  the 
Department's  practice  to  allow  a 
respondent  to  reduce  its  interest 
expense  by  interest  income  earned  firom 
short-term  investments  of  working 
capital.  The  Deiiartment  generally 
considers  an  investment  with  a  maturity 
of  one  year  or  less  to  be  a  short-term 
investment.  See  e.g..  Pasta  from  Italy,  61 
FR  30326,  30359  (Jime  14, 1996). 
Andina  reported  the  term  of  the  bonds 
at  issue  as  four  years.  Thus,  because 
these  bonds  are  properly  classified  as 
long-term  investments,  the  interest 
income  earned  from  these  bonds  was 
not  used  to  offset  interest  expense  for 
the  final  results. 

Coaunent  10:  Allocation  of  Plant 
General  Services 

Andina  claims  that  allocating  plant 
general  services  (PCS)  costs  to  cost 
centers  based  on  labor  hours  incurred  in 
each  center  is  not  a  reasonable  measure 
of  PCS  provided  to  each  cost  center. 
Instead,  Andina  contends,  it  would  be 
more  appropriate  to  allocate  these  costs 
on  bases  which  are  related  to  the  costs 
being  allocated,  such  as  (i)  tonnage  of 
inputs;  (ii)  tonnage  of  outputs;  and  (iii) 
salaries  of  each  productive  cost  center. 

The  petitioners  disagree  with  Andina 
and  state  that  the  Department  properly 
refected  Andina's  allocation 
methodology  in  the  preliminary  results 
because  Andina  failed  to  use  its  normal 
allocation  methodology  or  demonstrate 
that  its  normal  methodology,  based  on 
direct  labor  houra,  is  distort! ve  [see  e.g.. 
Pineapple  from  Thailand).  Furthermore, 
the  petitioners  contend  that  Andina's 
proposed  methodology  allocates 
relatively  large  amounts  of  PCS  costs  to 
simple  operations  and  smaller  amounts 
to  more  significant  operations.  The 
petitionns  argue  that  this  result  is 
contrary  to  the  Department's  practice  to 
allocate  general  facilities  expenses  and 
other  indirect  costs  according  to  the 
level  of  activity  within  direct  cost 
centers.  See  Elemental  Sulphur,  p.  0245. 
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We  disagree  with  Andina.  We  have 
determined  that  Andina's  arbitrary 
allocation  of  PCS  costs  into  three 
portions  did  not  reasonably  reflect  the 
cost  of  producing  the  merdiandise 
under  investigation.  Andina  did  not 
demonstrate  &at  the  three  different 
allocation  bases  it  used  are  each  related 
to  a  portion  of  total  PCS  costs. 
MorsovCT,  Andina's  normal  allocation 
methodology  for  PGS  costs,  which  is 
based  on  furnace  capacity,  is 
unreasonable  because  the  record  does 
not  indicate  that  PGS  costs  are  related 


to  furnace  capacity.  Therefore,  as  in  the 
preliminary  results,  we  have  allocated 
PGS  costs  to  Andina's  cost  centers  based 
on  direct  labor  hours  worked  in  each 
cost  center  because  the  nature  of  PGS 
costs  indicates  that  labor  hours  is  a 
reasonable  measure  of  the  degree  to 
which  a  cost  center  benefits  from  plant 
general  services. 

Comment  1 1 :  BIA  for  Interest  Rate 

The  petitioners  argue  that  the 
De]}artment  improperly  used  as  BIA  an 
11.8  percent  interest  rate  finm  the 
International  Monetary  Fund,  rather 
than  using  the  higher  short-term,  peso- 
denominated  borrowing  rate  reported  on 
the  bank  statement  submitted  by  Andina 
in  its  questionnaire  response.  According 
to  the  petitioners,  the  short-term  rate 
noted  on  Andina's  bank  statement  is  the 
only  evidence  on  the  record  regarding 
Andina's  short-term  borrowing  at  a 
peso-denominated  rate. 

Andina  argues  that  using  the  highest 
short-term  interest  rate  reported  for  one 
of  its  short-term  loans  is  unjust  since  the 
interest  rate  on  that  loan  appUes  to  an 
overdraft  accounting  for  I  small  portion 
of  its  borrowings. 
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We  agree  with  the  petitioners  that, 
because  Andina  biled  to  provide  a 
complete  list  of  its  short-term 
b<HTowings  far  the  POR,  we  should  use 
BIA.  Andina  was  given  ample  time  and 
opportimity  to  provide  a  complete 
response  to  this  request.  However,  it 
chose  to  provide  this  Department  with 
information  related  to  only  a  portion  of 
its  short-term  borrowings.  As  BIA,  we 
are  using  the  higher  (i.e.,  more  adverse) 
short-term,  pescH<lenominated  interest 
rate  on  the  record  to  calculate  the  home 
market  imputed  credit  expense  for 
purposes  of  calculating  CV  for  the  final 
results. 

Comment  12:  Currency  Conversion 

The  petitioners  state  that  the 
DepulBHit  improperly  multiplied  the 
paao-«iHaamiiiated  CV  and  direct  selling 
expenses  by  the  peso  p>er  U.S.  dollar 
exchange  rates.  'The  petitioner  argues 
that  the  Department  should  have 
multiplied  the  peso-denominated 
amounts  by  one  divided  by  the 
exchange  rates  used. 

Andina  argues  that  the  Argentine 
Convertibility  Law  (law  23928)  makes 
currency  conversion  irrelevant  since  it 
is  designed  to  equate  the  U.S.  dollar 
with  the  Argentine  peso. 
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We  agree  with  the  petitioners  that  we 
improperly  converted  CV  and  direct 
selling  expenses  in  the  preliminary 


results.  The  manner  in  which  the  FMV 
was  converted  to  U.S.  dollars  in  the 
preliminary  results  reflects  a  clerical 
error  in  that  the  FMV  (CV  less  direct 
selling  expenses)  was  multiplied 
directly  by  the  exchange  rate  rather  than 
the  U.S.  dollar  amount  based  on  the 
exchange  rate  [i.e..  US$1.00  divided  by 
the  exchange  rate).  This  clerical  error 
was  corrected  in  the  margin  calculation 
of  these  final  results. 

In  addition,  contrary  to  Andina's 
claim,  currency  converaion  is  relevant 
to  the  Department's  antidiunping  duty 
analysis.  We  have  followed  the  ciirrency 
converaion  reguirements  as  set  out  in 
the  Department's  regulations  for  these 
final  results.  See  19  CFR  353.60(a). 

Currency  Conversion 

We  made  currency  converaions  for 
expenses  denominated  in  Argentine 
pesos  based  on  the  official  monthly 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  published  by  the 
International  Monetary  Fund,  in 
accordance  with  19  CFR  353.60(a), 
because  certified  exchange  rates  for 
Argentina  were  imavailable  bom  the 
Federal  Reserve. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists  for  the  period  September  1, 1992 
through  August  31, 1993: 


ManuCae- 

turer/ex- 
porter 

period 

(psicent) 

Andina 

Sima 

9^1/92-8/31/93 
9«)1/92-8«1/93 

13.80 
24.62 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  Individual  differences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  silicon  metal  from 
Argentina  entered,  or  withdrawn  from 
warehouse,  for  consumpticm  on  or  after 
the  pubUcation  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section*7Sl(a)(l)  of  the  Act: 
(1)  the  cash  deposit  rates  for  Silarsa  and 
Andina  will  be  the  rates  indicated 
above;  (2)  for  previously  reviewed  or 
investigated  companies  not  Usted  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  pubUshed  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
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LTFV  investigation,  but  the 
manufJBCturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manu£actiu«r  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  17.87  percent,  the 
"all  other"  rate  estabUshed  in  the  final 
Results  of  Redetermination  Piirsuant  to 
Court  Remand,  American  Alloys,  Inc.  v. 
United  States.  Q.  No.  91-10-00782,  p. 
4  (April  7, 1995). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
imtil  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursraaent  of 
antidumping  duties  prior  to  hquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
'reimbursement  of  antidumping  duties 
occiirred  and  the  subsequent  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  retiun/destruction  of 
APO  materials  m  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  January  30, 1997. 
Robert  S.  LaRima. 
Acting  Assistant  Secretary  for  Import 
Administration 

(PR  Doc.  97-3005  Filed  2-5-97;  8:45  am] 
■LUNQ  OOOC  WIO-OS-P 


IJniversity  of  Iowa  Hospitals,  st  al.; 
Notics  of  Decision  on  Applications  for 
Duty-ftss  Entry  of  Scientific 
Instruments 

This  is  a  dedsion  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultiual  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Qmstitution 
Avenue,  NW.,  Washington,  DC. 

Decision:  Denied.  Applicants  have 
failed  to  establish  that  domestic 


instnunents  of  equivalent  scientific 
value  to  the  foreign  instnunents  for  the 
intended  purposes  are  not  available. 

Reasons:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  dockets. 

Docket  Numlxr:  96-017.  Applicant: 
University  of  Iowa  Hospitals  and 
Clinics,  Iowa  Qty.  LA  52242. 
Instrument:  I'«F]  Synthesis  Module. 
Manufacturer:  Nuclear  Interface  GmbH, 
Germany.  Date  of  Denial  without 
Prejudice  to  Resubmission:  August  21, 
1996. 

Docket  Number:  95-109.  Applicant: 
University  of  California.  Beriwley, 
Berkeley,  CA  94722.  Instrument:  Energy 
Dispersive  Spectrometw.  Manufacturer: 
Oxford  Instnunents,  United  Kinodom. 

Date  of  Denial  without  Prejudice  to 
Resubmission:  April  2. 1996. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc  97-2879  Filed  2-5-97;  8:45  am) 
■UMQ  CODE  M10-OS-P 


Applications  for  Diity>Frae  Entry  of 
Sdenttfic  instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultiual 
Materiab  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instnunents 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)  (3)  and  (4)  of  the  regulations 
and  be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C 

Docket  Mun6er;  96-136.  Applicant: 
Washington  University,  Department  of 
Euth  and  Planetary  Sciences,  Campus 
Box  1169,  One  Brookii^s  Drive,  St. 
Louis,  MO  63130-4899.  Instrument: 
Ma.ss  Spectrometer,  Model  MAT  252. 
Manufacturer:  Finnigan  MAT.  Germany. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  investigations 
focusing  on:  (1)  Understanding  the 
temporal  variations  in  rivers  and 
springs,  (2)  the  behavior  of  fossil 
hydrothermal  systems,  (3)  the  origin  of 
granitic  batholiths,  evaporation 


processes  in  lakes  and  other  natural 
water  bodies,  (4)  isotopic  tracing  of 
subsurface  fluids,  climatic  change  and 
(5)  isotopic  variations  in  calcareous 
organisms.  In  addition,  the  instrument 
will  be  used  for  educational  purposes  in 
earth  and  planetary  science  courses. 
Application  accepted  by  Commissioner 
of  Customs:  December  11. 1996. 

Docket  Number:  96-139.  Applicant: 
U.  S.  Department  of  Agriculture, 
Agricultural  Research  Service,  U.  S. 
Water  Conservation  Laboratory,  4331  E. 
Broadway  Road,  Phoenix.  AZ  8504O- 
8832.  Instrument:  Mass  Spectrometer, 
Model  Isochrom.  Manufacturer: 
Micromass,  Inc.,  United  IGngdom. 
Intended  Use:  The  instrument  will  be 
used  to  analyze  soil  and  plant  materials 
which  contain  stable  isotopes  of  carbon 
and  nitrogen  used  as  tracers  to  follow 
biological  processes.  Application 
accepted  by  Commissioner  of  Customs: 
December  19, 1996. 

Docket  Number:  96-140.  Applicant: 
Associated  Universities,  Inc., 
Brookhaven  National  Laboratory. 
Building  480,  Upton,  NY  11973. 
Instrument:  Electron  Microscope  with 
Accessories,  Model  JEM-3000F. 
Monu/acturer:  jEOL,  Ltd.,  Japan. 
Intended  Use:  The  instrument  will  be 
used  to  study  high  temperatiu^ 
superconductors,  high  field  permanent 
magnets  and  interfaoas  between  metals 
and  coatings.  The  preliminary  research 
plans  include  studies  of:  (a)  Charge  and 
charge  transfer,  (b)  microcomposition, 
atomic  struct\ire  and  charge  distribution 
at  grain  boundaries  and  interfaces  and 
(c)  local  structiual  disorder  by  electron 
diffuse  scattering,  imaging  and 
computer  simulation.  Application 
accepted  by  Commissioner  of  Customs: 
December  19, 1996. 

Docket  Number:  96-141.  Applicant: 
Oregon  Graduate  Institute  of  Science 
and  Technology,  P.O.  Box  91000, 
Portland.  OR  97291-1000.  Instrument: 
Stopped-Flow  Spectrometer,  Model 
SX.18MV.  Manufacturer:  AppUed 
Photophysics.  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrumoit  will  be 
used  to  study  the  kinetic  mechanism  of 
wild-type  and  mutant  lignin-degrading 
peroxidases  and  other  redox  enzymes 
Cram  wood-degrading  fungi.  Application 
accepted  by  Commissioner  of  Customs: 
December  19. 1996. 

Docket  Number:  96-142.  Applicant: 
The  University  of  Tennessee,  Knoxville. 
Department  of  Physics  and  Astronomy, 
401  Nielsen  Physics  Building, 
Knoxville,  TN  37996-1200.  Instrument 
Energy  Analyzer  and  Power  Supply, 
Model  SES-200.  Manufacturer:  Scienta 
Instrument  AB,  Sweden.  Intended  Use: 
The  instrument  will  be  used  to  uncover 
new  physical  and  chemical  phenomena 
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at  the  surface  or  in  thin  films,  such  as 
the  existence  of  charge  density  wave 
distortions  at  the  siuface,  Fermi  surface 
instabilities  and  metal-to-nonmetal 
transitions  in  thin  films.  The  low 
electron  energy  capabiUties  of  the 
instrument  will  be  used  to  investigate 
the  development  of  collective 
excitations  in  thin  fihns  and  to  probe 
the  bulk  properties  of  correlated 
electron  systems  containing  metals  or 
rare  earth  elements.  Application 
accepted  by  Commissioner  of  Customs: 
December  19, 1996. 

Docket  Number  96-143.  Applicant: 
University  of  Alabama,  Center  for 
Materials  for  Information  Technology, 
P.O.  Box  870209.  Tuscaloosa,  AL 
35487-0209.  Instrument:  Auger  XPS 
Spectrometer.  Manufacturer:  Kratos 
Ajialytical,  Inc.  Intended  Use:  The 
instrument  will  be  used  to  conduct 
materials  research  of  soft  FeXN  films, 
magnetic  nanostructiues,  giant 
magnetoresistance,  exchange  coupling, 
hi^  coerdvity  films,  wear 
characteristics,  corrosion,  magnetic 
particles  and  composites.  In  addition, 
the  instrument  will  be  used  for 
educational  purposes  in  metallmgical 
and  materials  engineering  courses. 
Application  accepted  by  Commissioner 
of  Customs:  December  23. 1996. 
FmkW.  Creel. 

Director,  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-2880  Filed  2-5-97;  8:45  am] 
MJJNQ  COM  3S10-0»-P 


Nonf)  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  BInational  Panel 
Review;  Completion  of  Panel  Review 

AGENCY:  NAFTA  Secretariat.  United 

States  Section,  International  Trade 

Administration,  De[>artment  of 

Commerce. 

ACTION:  Notice  of  completion  of  the 

panel  review. 

summary:  On  January  21. 1997  the 
Binational  Panel  completed  its  review  of 
the  Final  Determination  in  the 
antidumping  duty  administrative  review 
made  by  the  International  Trade 
Administration  (ITA)  respecting  Oil 
Country  Tubular  Goods  From  Mexico, 
Secretariat  File  No.  USA-95-1 904-04. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  R.  Holbein.  United  States 
Secretary.  NAFTA  Secretariat.  Suite 
2061. 14th  and  Constitution  Avenue. 
Washington.  D.C.  20230,  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATKM:  On  July 
31, 1996  the  Binational  Panel  issued  its 
decision  affirming  in  part  and 
remanding  in  part  the  Final 
Deteimination  in  this  matter.  The 


Determination  on  Remand  was  filed  by 
the  ITA  on  October  28, 1996.  No 
challenges  were  filed  by  the  participants 
within  the  time  provided  in  the  NAFTA 
Article  1904  Panel  Rules.  On  December 
2. 1996.  the  Panel  issued  an  order  under 
Rule  73(5)  affirming  the  Determination 
on  Remand  and  instructed  the 
Secretariat  to  issue  a  Notice  of  Final 
Panel  Action  Under  Rule  77.  The  Notice 
of  Final  Panel  Action  was  issued  on 
December  18. 1996.  No  Request  for  an 
Extraordinary  Challenge  was  filed 
Mrithin  30  days  of  the  issuance  of  the 
Notice  of  Final  Panel  Action.  Therefore, 
on  the  basis  of  the  Panel  decision  and 
Rule  80  of  the  NAFTA  Article  1904 
Panel  Rules,  the  Panel  Review  was 
completed  and  the  panelists  were 
discharged  from  their  duties  effective 
January  21. 1997. 

Dated:  Januaiy  22, 1997. 
James  R.  Holbein, 

U.S.  Secretary,  NAFTA  Secretariat. 

(FR  Doc.  97-2898  Filed  2-5-97;  8:45  am] 

BILUNQ  CODE  3S10-OT-M 


DEPARTMErfT  OF  DEFENSE 

DefMrtment  of  the  Navy 

Notice  of  Public  Hearing  for  the  Draft 
Environmental  Impact  Statement 
(DEIS)  for  ttte  DIapoaal  and  Reuae  of 
the  Department  of  Defenee  Houaing 
Facility,  Novato,  CA 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969  as  implemented  by 
the  Coimcil  on  Environmental  QuaHty 
regulations  (40  CFR  Parts  1500-1508), 
the  Department  of  the  Navy  has 
prepared  and  filed  with  the  U.S. 
Environmental  Protection  Agency  a 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  disposal  and  reuse  of  the 
Department  of  Defense  Housing  Facility 
(DoDHF)  Novato  property  and  structiues 
in  Novato,  California.  The  DEIS  is  being 
prepared  in  compliance  with  the  1993 
Base  Reahgnment  and  Closiue  (BRAC) 
directive  from  Congress  to  close  DoDHF 
Novato.  DoDHF  Novato  closed  on 
September  30, 1996. 

The  DEIS  assesses  the  potential 
impacts  to  the  environment  that  may 
result  from  Navy  disposal  of  the  DoDHF 
Novato  property  and  subsequent 
commimity  reuse.  Surplus  properties 
will  be  disposed  of  in  accordance  with 
the  provisions  of  the  Defense  Base 
Closure  and  Reahgnment  Act  (Pub.  L 
101-510)  of  1990  as  amended  and 
apphcable  federal  property  disposal 
regulations.  The  "Spanish  Housing" 
parcel  will  be  transferred  to  the  U.S. 


Coast  Guard  and  therefore  will  not  be 
included  in  this  documentation. 

The  Hamilton  Reuse  Planning 
Authority  (HRPA)  developed  a  Final 
Reuse  Plan  (Hamilton  Army  Airfield 
Reuse  Plan)  for  the  DoDHF  Novato 
property  that  was  adopted  by  the  City  of 
Novato  in  October  1995.  The  Reuse  Plan 
was  subsequently  revised  in  February 
1996.  and  again  in  November  1996.  The 
Revised  Reuse  Plan  stresses  adaptive 
reuse  of  existing  fadhties.  It  includes 
housing,  open  space,  community 
feciUties,  and  small  amounts  of 
neighborhood  commercial  development 
This  "Revised  Reuse  Plan"  was 
presented  in  the  DEIS  as  the  preferred 
alternative. 

Another  alternative  analyzed  in  the 
DEIS  is  an  "Open  Space"  option  that 
would  be  similar  to  the  preferred 
alternative  Plan  but  would  have  500 
fewer  housing  imits,  more  open  space, 
and  more  community  facilities.  A  "No 
Action"  alternative  that  would  result  in 
the  DoDHF  Novato  property  remaining 
in  federal  government  ownership  in  a 
caretaker  status  was  also  analyzed. 

The  DEIS  is  available  for  review  at  the 
following  pubUc  libraries  in  the  vicinity 
of  DoDHF  Novato:  (1)  Novato  PubUc 
Library,  1720  Novato  Blvd..  Novato.  CA; 
(2)  Muin  County  Library.  Marin  Qvic 
Center.  San  Rafael.  CA;  (3)  Petaluma 
Regional  Library,  100  Fairgroimds 
Drive,  Petalmna,  CA;  and  (4)  Sonoma 
County  Central  Library,  Sid  and  E 
Streets,  Santa  Rosa,  CA. 
ADDRESSES:  The  Navy  will  conduct  a 
public  hearing  on  Thursday,  February 
27, 1997.  at  7:00  p.m..  at  the  San  Marin 
High  School  Student  Center.  15  San 
Marin  Drive,  Novato,  CaUfomia  to 
inform  the  pubUc  of  the  DEIS  findings 
and  to  soUdt  comments.  Federal,  state 
and  local  agencies,  and  interested 
individuals  are  invited  to  be  present  or 
represented  at  the  hearing.  Oral 
comments  will  be  heard  and  transcribed 
by  a  stenographer.  To  assure  acciuacy  of 
the  record,  all  comments  should  be 
submitted  in  writing.  All  comments, 
both  oral  and  written,  wiU  become  part 
of  the  public  record  in  the  study.  In  the 
interest  of  available  time,  each  speaker 
will  be  asked  to  limit  oral  comments  to 
five  minutes.  Longer  comments  should 
be  siunmarized  at  the  public  hearing 
and  submitted  in  writ^  either  at  the  ' 
hearing  or  mailed  to  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  All 
written  comments  must  be  submitted  no 
later  than  March  17, 1997  to  Mr.  Gary 
J.  Mimekawa  (Code  1852GM), 
Engineering  Field  Activity  West,  Naval 
FaciUties  Engineering  Command,  900 
Commodore  Drive,  San  Bruno, 
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California  94066-5006,  telephone  (415) 
244-3022,  fax  (415)  244-3737.  For 
information  concerning  the  community 
reuse  planning  process,  please  contact 
Mr.  Ken  Bell  at  telephone  (510)  906- 
1460,  or  fax  (714)  472-6122. 

Dated:  Febniaiy  3, 1997. 

DXKoenig, 

LCDR.JAGC.  USN.  Federal  Register  Uaison 
Officer. 

(FR  Doc.  97-3008  Filed  2-5-97;  8:45  am) 

HUMQ  COK  M1»-FP-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
NonprolHeration  Policy;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  Pursuant  to  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160),  notice  is  hereby  given 
of  a  proposed  "subsequent 
arrangement"  imder  the  Agreement  for 
Cooperation  in  the  Peaceful  Uses  of 
Nuclear  Energy  between  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community 
(EURATOM)  and  the  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
Government  of  Norway  concerning 
Peaceful  Uses  of  Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/EU(NO)-44, 
for  the  transfer  from  the  Halden  reactor 
in  Norway  of  five  irradiated  fuel  rods 
containing  1,184  grams  of  uranimn, 
including  3.0  grams  of  the  isotope  U- 
235  (0.25%  enrichment)  and  12.0  grams 
of  plutonium,  to  Studsvik  AB  in 
Sweden  for  the  purpose  of  re-irradiation 
and  DOst  irradiation  examination. 

In^ccordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  wiU 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  January  28, 1997. 
For  the  Department  of  Eneigy. 
Cheria  Fitigaraki. 

Dinctor,  International  Policy  and  Analysis 

Division,  Office  of  Anns  Contro/  and 

Nonprolifaation. 

(FR  Doc.  97-2937  Filed  2-5-97;  8:45  am] 


Office  Of  Environment,  Safety  and 
Healtti;  Environment,  Safety  and 
Health:  Extension  of  Opportunity  To 
Provide  Written  Comments  on 
Gathering  Scientific  Data,  Information 
and  Views  Relevant  to  a  Department  of 
Energy  (DOE)  Beryilium  Standard 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  DOE. 

ACnON:  Extension  of  public  written 
comment  period. 

SUMMARY:  The  Department  of  Energy 
(DOE)  published  a  notice  on  December 
30, 1996,  (61  FR  68725)  announcing  that 
DOE  would  hold  two  public  forums  to 
gather  scientific  data,  information  and 
views  relevant  to  a  DOE  beryllium 
standard.  That  notice  also  provided  the 
public  with  the  opportunity  to  provide 
written  comments  on  this  issue  with  a 
comment  period  to  end  on  February  7, 
1997.  Today's  notice  extends  this 
written  comment  period  to  March  14, 
1997. 

DATES:  Written  comments  and  data  (5 
copies)  must  be  received  by  the 
Department  on  or  before  March  14. 
1997. 

ADDRESSES:  Written  comments  and  data 
(5  copies)  should  be  addressed  to 
Jacqueline  D.  Rogers,  U.S.  Department 
of  Energy,  Office  of  Environment.  Safety 
and  Health,  EH-51,  270CC,  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  (301)  903-5684. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jacqueline  D.  Rogers,  U.S.  Department 
of  Energy,  Office  of  Environment,  Safety 
and  Health,  EH-Sl.  270CC.  19901 
Germantown  Road,  Germantown.  MD 
20874-1290.  (301)  903-5684. 

David  Wntzman.  U.S.  Department  of 
Energy.  Office  of  Environment.  Safety 
and  Health,  EH-51.  270CC.  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  (301)  903-5401. 

Paul  Wamttach,  U.S.  Department  of 
Energy,  Office  of  Environment,  Safety 
and  Health,  EH-61,  270CC,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  (301)  903-7373. 

Issued  in  Washington,  DC  on  February  3, 
1997. 

Fater  N.  BnMh, 

Principal  Deputy  Assistant  Secretary  for 
EnviTonment,  Safety  and  Health. 
(FR  Doc  97-2934  Filed  2-5-97;  8:45  am] 
■LUMO  COM  >1M  t1  r 


(PRDA  Na  DE-RA02-S7EES0443] 

Program  Research  and  Development 
Announcement  (PRDA)  for  Integrated 
Fuel  Cell  Systems  and  Components  for 
Transportation  and  Buildings 

agency:  doe,  Chicago  Operations 

Office. 

ACTION:  Notice  inviting  fin<«nrial 

assistance  applications. 

SUMMARY:  The  DOE  invites  applications 
for  federal  assistance  for  reseiarch  on 
fuel  cell  technology  directed  toward 
transportation  and  buildings 
applications.  The  Program  Research  and 
Development  Announcement  is  for 
research  and  development  (R&D)  of:  (1) 
Integrated  Power  System  for 
Transportation;  (2)  Critical  Components 
for  Transportation;  and  (3)  Development 
of  fuel  cells  for  buildings. 
DATES:  Applications  are  to  be  received 
no  later  than  March  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  Cass,  Acquisition  and  Assistance 
Group,  Chicago  Operations  Office,  9800 
South  Cass  Avenue,  Argonne,  Illinois 
60439;  Telephone  No.  (630)  252-2338. 
FAX  No.  (630)  252-5045,  Internet— 
Brian.Cass®CRDOE.GOV. 
SUPPLEMENTARY  INFORMATION:  The 
Program  Research  and  Development 
Announcement  (PRDA)  may  be 
downloaded  using  web  site  address, 
http://www.ch.doe.gov/division/acq/ 
prda/ee50443.htm. 

Issued  in  Chicago,  Illinois  on  January  24, 
1997. 

Jolu  D.  Greenirood, 

Acquisition  and  Assistance,  Group  Manager, 
Contracting  Officer. 

(FR  Doc.  97-2936  Filed  2-5-97;  8:45  am] 
BILUNQ  CODE  M6»-01-P 


Idaho  Operations  Office;  Solicitation 
for  Financial  Assistance  NumtMr  DE- 
PS07-97ID13510:  Evaluation  of 
Rnancing  Sources  and  Funding 
Mechanisms  for  Steal  Industry 
Research,  Development,  and 
Demonstration  Projects 

summary:  The  U.S.  Department  of 
Eneigy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  in  support  of  the  Office 
of  Industrial  Technologies  and  DOE's 
Steel  Industry  Team.  The  objective  is  to 
promote  competitiveness  and  efficiency 
of  the  U.S.  steel  industry  by  identifying 
and  evaluating  methods  of  financing 
industrial  research,  development,  and 
demonstration  (RDfcD)  projects.  The 
goal  of  this  action  is  to  defilne  the  realm 
of  potential  RD&D  funding  sources  so 
that  Orr  and  ultimately  the  steel 
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industry  can  promote  commercial  sector 
technological  growth  and  industry 
competitiveness.  It  will  secondarily  put  ' 
into  perspective  the  role  of  the  Office  of 
Industrial  Technologies  (OIT).  OIT 
financing  should  be  compared  and 
contrasted  with  non-public  RD&D 
financing  options  available  to  a 
company  or  institution  participating  in 
RD&D,  such  as  bank  financing,  retained 
earnings,  private  placement  of  equity, 
public  offering  of  equity,  private 
placement  of  debt,  debt  financing  by 
public  bond  issues,  and  ventiire  capital. 
As  a  result  of  this  solicitation,  IX)E 
anticipates  awarding  one  Cooperative 
Agreement  in  accordance  with  DOE 
Financial  Assistance  regulations 
appearing  at  Title  10  of  the  Code  of 
Federal  Regulations,  Chapter  n 
Subchapter  H,  Part  600.  The  period  of 
performance  for  the  agreement  is  9 
months  and  available  DOE  funds  are 
$40,000.  The  federal  funding 
contribution  will  not  exceed  70  percent 
of  the  total  cost  of  the  research  project. 
EUgibility  for  this  soUdtation  is  luiuted 
to  institutions  of  higher  learning 
offering  graduate  level  business 
programs. 

DATES:  The  deadline  for  receipt  of 
applications  is  3:00  p.m.  MST,  March 
13, 1997.  Late  applications  that  cannot 
be  forwarded  for  scheduled  merit 
review  will  not  be  considered. 

ADDRESSES:  Applications  shall  be 
submitted  to:  Carol  Bruns,  Contract 
Specialist;  Procurement  Services 
Division;  U.  S.  Department  of  Energy; 
Idaho  Operations  Office;  850  Energy 
Drive,  MS  1221;  SoUdtation  Number 
DE-PS07-97ID13510;  Idaho  Falls,  Idaho 
83401-1563.  Requests  for  apphcation 
{wckages  in  response  to  this  soUdtation 
will  only  be  accepted  in  writing  to  the 
address  above  or  via  FAX  to  (208)  526- 
5548. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Carol  Bruns.  Contract  SpeciaUst; 
Prociu^ment  Services  ENvision;  U.  S. 
Department  of  Energy;  Idaho  Operations 
Office,  (208)  526-1534. 

SUPPI^MBITARY  INFORMATION:  The 
statutory  authority  for  this- soUdtation  is 
the  Steel  and  Aluminimi  Energy 
Conservation  and  Technology 
Competitiveness  Act  of  1988.  A  copy  of 
the  soUdtation  may  be  accessed  on 
DOE-ID's  home  page  using  Universal 
Resource  Locator  address:  http:// 
www.inel.gov/doeid/soUdt.html. 


Issued  in  Idaho  Falls,  Idaho,  on  January  30, 
1997. 

B.  G.  Bauer, 

Acting  Director.  Procurement  Services 

Division. 

[PR  Doc.  97-2935  Filed  2-5-97;  8:45  am] 

BHUNG  CODE  6480-01-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Spedfic  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  February  19, 1997: 
6:50  pm — 9:30  pm  (Mountain  Standard 
Time). 

ADDRESSES:  Indian  Pueblo  Cultural 
Center,  2401  12th  Street  NW., 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185 (505) 845-4094. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

6:50  p.m.  Public  Comment  Period 
7:00  p.m.  Approval  of  Agenda 
7:05  p.m.  Approval  of  11/20/96  Minutes 
7:10  p.m.  Chair's  Report-^XDE/SNL  10- 
Year  Plan  Report 
7:15  p.m.  Issues  Committee  Report 
7:25  p.m.  Future  Land  Use  Management 

Areas  3-6 
7:45  p.m.  DOE — ^Present  and  Long-range 

Planning  for  the  Board 
8:00  p.m.  Break 
8:10  p.m.  Update  on  Corrective  Action 

Management  Unit  Design 
8:35  p.m.  Budget  Discussion/ Approval 
8:55  p.m.  DOE  FY  1997  Environmental 

Management  Budget 
9:15  p.m.  Agenda  Items  for  Next 

Meeting 
9:20  p.m.  PubUc  Comment 
9:25  p.m.  Announcement  of  Next 

Meeting/Adjourn 
A  final  agenda  will  be  available  at  the 
meeting  Wednesday,  February  19, 1997. 

Public  Participation:  The  meeting  is 
open  to  the  public  Written  statements 
may  be  filed  with  the  Committee  either 


before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  2^amorski's  office  at  the 
address  or  telephone  number  Usted 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Offidal  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
vfiW  be  available  for  pubUc  review  and 
copying  at  the  Freedom  of  Information 
PubUc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between' 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  54Q0, 
Albuquerque,  NM  87185,  or  by  calling 
(505)845-4094. 

Issued  at  Washington,  DC  on  February  3, 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  97-2938  Filed  2-5-97;  8:45  am] 

BHJJNO  COOE  MSO-OI-P 


Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piirsuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463, 86  Stat.  770)  notic%is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Spedfic  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation. 

DATES:  Saturday,  February  15, 1997, 
9:00  a.m.-12:00  p.m. 

ADDRESSES:  Robertsvllle  Middle  School, 
245  Robertsvllle  Road,  Oak  Ridge. 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins.  Site-Spedfic  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830. 
(423)  576-1590. 
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SUPPLEMENTARY  INFORMATION: 
Purpose  of  the  Board 

The  purpose  of  the  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

TentatiTe  Agenda 

Meeting  Topics 

Formulate  recommendations  to  DOE 
concerning  K-25  site  worker  health 
issues. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable.provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  faciUtate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximiun 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  before  the  date  of  the  meeting 
due  to  programmatic  issues  that  had  to  - 
be  resolved  prior  to  pubUcation. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday. 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  a.m.  and  5:00  p.m.  on  Monday, 
Wednesday,  and  Friday;  8:30  a.m.  and 
7:00  p.m.  on  Tuesday  and  Thursday; 
and  9:00  a.m.  and  1:00  p.m.  on 
Saturday,  or  by  writing  to  Sandy 
Perkins,  E)epartment  of  Energy  Oak 
Ridge  Operations  Office,  105  Broadway, 
Oak  Ridge,  TN  37830,  or  by  calHng  her 
at  (423)  576-1590. 

Inued  at  Washington,  DC  on  February  3, 
1997. 

Rachel  M.  Samnd. 

Acting  Deputy  Advisory  Conrniittee 

Management  Officer. 

(PR  Doc  97-2939  Filed  2-5-97;  8:45  am] 


Federal  Energy  Ragulatory 
Commlaalon 

[Prolect  No.  1417;  Proieet  No.  1835] 

Central  Netnaska  Public  Power  and 
Inigation  District  Nebraska  Public 
Power  District;  Notice  Extending 
Deadline  To  Submit  Hnal  Blologicai 
Opinion 

January  31, 1997. 

On  December  4, 1996,  the  U.S. 
Department  of  the  Interior,  Fish  and 
WildUfe  Service  (FWS),  issued  its  draft 
biological  opinion  on  threatened  and 
endangered  species  for  the  reUcensing 
of  the  Kingsley  Dam  Project  No.  1417 
and  the  North  Platte/Keystone  Diversion 
Dam  Project  No.  1835.  The  two 
hydropower  projects  are  located  on  the 
North  Platte,  South  Platte,  and  Platte 
Rivers  in  Nebraska.  On  December  17, 

1996,  Commission  staff  participated  in  a 
meeting  with  FWS  to  discuss  the  draft 
biological  opinion.  Formal  consultation 
on  the  draft  opinion  was  completed  at 
the  conclusion  of  the  December  17 
meeting.  >  FWS  is  required  to  deUver  its 
final  biological  opinion  to  the 
Commission  within  45  days  after  formal 
consultation  is  consulted,  i.e.,  no  later 
than  January  31, 1997.2 

FWS  has  not  submitted  the  final 
biological  opinion  as  required.  By  letter 
January  14,  1997,  FWS  informed  the 
Commission  that  it  would  not  complete 
the  final  biological  opinion  imtil  May  2, 

1997,  and  asked  the  Commission  to 
adopt  its  revised  schedule.^  Given 
FWS's  failure  to  meet  the  January  31, 
1997  deadline  and  its  January  14  letter 
setting  out  a  revised  schedule,  an 
extension  of  the  deadline  for  submitting 
the  final  biological  opinion  is 
warranted.  The  new  deadline  for  the 
final  biological  opinion  is  May  2, 1997. 
as  requested. 

Lois  D.  Caabell, 

Secretary. 

[FR  Doc.  97-2930  Filed  2-5-97;  8:45  am] 
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[Docket  Na  RP97-238-00(q 

Mojave  Pipeline  Company;  Notice  of 
Compliance  Filing 

January  31, 1997. 

Take  notice  on  January  29, 1997, 
Mojave  Pipeline  Company  (Mojave), 
pursuant  to  the  Federal  Energy 
Regulatory  Commisson's  (Commission) 
orders  at  Docket  No.  RM95-3-000  and 


*  Seethe  December  11, 1996  notice  of  public 
meeting  (unpublished)  iuued  in  this  proceeding. 

'  50  CFR  402.14(e)(3). 

'  The  applicants  agree  an  extension  is 
appropriate. 


001 ,  tendered  for  filing  and  acceptance 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1,  to  become  effective  December  31. 
1996: 

TitkPige 

Second  Revised  Sheet  No.  2 
Ninth  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  Ill 
First  Revised  Sheet  No.  122 
First  Revised  Sheet  No.  123 
First  Revised  Sheet  No.  127 
First  Revised  Sheet  No.  247 

Mojave  states  that  the  tendered  tariff 
sheets  revise  Mojave's  FERC  Gas  Tariff, 
Volimie  No.  1 ,  to  conform  to  the 
Commission's  updated  Regulations  set 
forth  in  the  Final  Rule  pertaining  to  the 
form  and  composition  of  an  interstate 
pipeline  company's  tariff.  Further. 
Mojave  respectfully  requests  waiver  of 
the  requirement  set  forth  in  ordering 
paragraph  (B)  of  Order  No.  582-A  which 
directed  compUance  with  the  revised 
Regulations  by  December  31, 1996. 

Any  person  desiring  to  be  heard  or  to 
protests  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regvdations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  ^ 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  the 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-2914  Filed  2-5-97:3:45  am] 
BMJJNQ  oooc  tnr-ei-M 


[Docket  No.  RP97-23»-00(q 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

-January  31. 1997. 

Take  notice  that  on  January  29, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  March  1, 
1997: 

3rd  Rev  Third  Revised  Sheet  No.  200 
Second  Revised  Sheet  No.  253 
First  Revised  Sheet  No.  254 
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Alternate  First  Revised  Sheet  Na  254 
Second  Revised  Sheet  No.  255 
Alternate  Second  Revised  Sheet  No.  255 
Second  Revised  Sheet  No.  256 
First  Revised  Sheet  No.  311 
Alternate  First  Revised  Sheet  No.  311 
First  Revised  Sheet  No.  322 
Alternate  First  Revised  Sheet  No.  322 
First  Revised  Sheet  No.  357 
Alternate  First  Revised  Sheet  No.  357 

Northwest  states  that  the  Rling  is 
submitted  to  revise  the  Facilities 
Reimbursement  provision  in  Section  21 
of  the  General  Terms  and  Conditions  of 
Northwest's  Tariff.  The  preferred  tariff 
sheets  propose  (1)  to  require  customer 
reimbursement  for  requested  receipt  or 
delivery  facilities,  (2)  to  provide 
customers  with  greater  flexibility  in 
selecting  methods  of  payment  for  such 
fiacilities  and  (3)  to  make  other  related 
changes  as  described  in  more  detail  in 
the  filing.  The  alternate  tariff  sheets 
propose  (1)  to  require  customer 
reimbiusement  for  requested  receipt  or 
delivery  facilities  in  a  lump  sum  and  (2) 
to  make  other  related  changes  as 
described  in  more  detail  in  the  filing. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  u]>on  Northwest's 
customers  and  interested  state 
regulatory  commissions. 

Any  per^n  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  PubUc  Reference 
Room. 

LakD.CadwU. 
Secretary. 

[FR  Doc.  97-2915  Filed  2-5-97;  8:45  am] 
■UJNO  COM  t717-«1-«l 


[Doctot  No.  RP97-24O-00OI 

Texae  Qaa  Tranamiaalon  Corporation; 
Nottc*  of  Proposed  Changes  in  FERC 
QasTartff 

January  31, 1997. 

Take  notice  that  on  January  29, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  pari  of 
its  FERC  Gas  Tariff,  First  Revised 


Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
March  1, 1997: 

Thirteenth  Revised  Sheet  No.  11 A 
Fifth  Revised  Sheet  No.  IIB 
Twenty-Second  Revised  Sheet  No.  12 

Texas  Gas  states  that  the  revised  tariff 
sheets  are  being  filed  in  compliance 
with  Section  17.3  (n)  and  (0)  of  Texas 
Gas's  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1  and  reflect  the  removal  of 
the  Cash-Out  Revenue  Adjustment 
negative  surcharge  which  expires 
February  28, 1997.  The  impact  of  this 
removal  is  to  increase  commodity  rates 
by  $.0026  applicable  to  FT  and  IT  Rate 
Schedules  effective  March  1,  1997. 

Texas  Gas  states  that  copies  of  this 
filing  have  been  served  upon  Texas 
Gas's  jiirisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Lois  D.  Caaiiell, 
Secretary. 
[FR  Doc.  97-2916  Filed  2-S-97;  8:45  am] 

nUJNQ  CODE  f717-01-« 

[Dodwt  No.  TIM7-S-18-00(q 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  In  FERC 
QasTartff 

January  31, 1997. 

Take  notice  that  on  January  29, 1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing,  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
volume  No.  1  and  Original  Volume  No. 
2,  the  revised  tariff  contained  in 
A^)endix  A. 

"Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  the 
Transportation  Cost  Adjustment 
provisions  included  as  a  part  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP94-423.  and  contained  in  Section 


39  of  the  Federal  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  as  filed  on  February  23, 
1996.  The  net  rate  change  proposed  by 
this  filing  is  an  increase  of  $0.0133  in 
the  FT  and  NNS  daily  demand  rates, 
$0.0054  in  the  FT  and  NNS  commodity 
rates,  $0.0320  in  the  SGT  rates  for  Zones 
1-4.  and  $0.0259  for  SGT-SL. 
Intemiptible  transportation  and  overrun 
rates  are  also  generally  increased  by 
$0.0187.  Texas  Gas  respectfully  requests 
that  the  revised  tariff  sheets  reflecting  a 
net  increase  in  its  rates  become  effective 
March  1, 1997. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jiuisdictional  customers  and 
interested  state  commissions. 
LokD.CaaiwU. 
Secretary. 

FERC  Gas  Tariff 

First  Revised  Volume  No.  1 

Twentieth  Revised  Sheet  No.  10 
Fourth  Revised  Sheet  No.  lOA 
Seventeenth  Revised  Sheet  No.  11 
Twelfth  Revised  Sheet  No.  11 A 
Fourth  Revised  Sheet  No.  llB 
Twenty-first  Revised  Sheet  No.  12 
Fifth  Revised  Sheet  No.  12A 

FPC  Gas  Tariff 

Original  Volume  No.  2 

Twenty-second  Revised  Sheet  No.  82 
Twenty-third  Revised  Sheet  No.  547 
Twenty-fifth  Revised  Sheet  No.  1005 
Seventeenth  Revised  Sheet  No.  1085 

[FR  Doc.  97-2917  Filed  2-5-97;  8:45  am] 
MUMQ  COOK  $m-9%-m 


[Docket  No.  RPS7-237-000] 

TransColorado  Qas  Transmission 
Company;  Notice  of  Compliance  Filing 

January  3, 1997. 

Take  notice  that  on  January  29, 1997, 
TransColorado  Gas  Transmission 
Company  (TransColoradoO  tendered  for 
filing  and  acceptance  the  following  tariff 
sheets  to  its  Pro  Forma  FERC  Gas  Tariff. 
Original  Voliune  No.  1.  to  become 
effective  April  1. 1997: 

First  Revised  Sheet  Nos.  202-204 

First  Revised  Sheet  Nos.  212-217 

First  Revised  Sheet  No.  222 

Original  Sheet  No.  222A 

First  Revised  Sheet  Nos.  225  and  226 

First  Revised  Sheet  Nos.  230  and  231 

Original  Sheet  No.  231A 

First  Revised  Sheet  Nos.  232  and  233 

First  Revised  Sheet  Nos.  248  and  249 

TransColorado  asserts  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Order  No.  587,  Final 
Rule  and  Order  Establishing 
Compliance  Schedule,  issued  July  17, 
1996  at  Docket  No.  RM96-1-000. 
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TransColorado  states  that  the  tendered 
pro  fonna  tariff  sheets  revise  its  Tariff  to 
conform  to  the  Commission's  amended 
Regulations  which  standardize  business 
practices  and  procedures  governing 
transactions  between  interstate  gas 
pipelines,  their  customers,  and  others 
doing  business  with  the  pipelines. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  February  19, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  CaaheD. 
Secretary. 

[FR  Doc.  97-2913  Filed  2-5-97;  8:45  am] 
BILUNQ  CODE  tn7-01-M 


[Doctot  No.  RIMS-4-000] 

Revisions  to  Uniform  System  of 
Accounts,  Forms,  Statements,  and 
Reporting  Requirements  for  Natural 
Qas  Companies;  Revised  Eiectronic 
Filing  Specifications  for  Rate  Fiiings 
SutMnitted  Pursuant  to  Section  4  of  the 
Natural  Gas  Act 

January  31, 1997. 

On  September  28, 1995,  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  issued  Order  No.  582, 
reorganizing,  rewriting,  and  updating  its 
regulations  governing  the  form, 
composition  and  filing  of  rates  and 
charges  for  the  transportation  of  natural 
gas  in  interstate  commerce.^  The 
changes  made  by  the  rule  include 
modifications  to  the  Commission's 
electronic  filing  requirements. 

Although  Order  No.  582  revised  the 
electronic  filing  requirements  for  all 
statements  filed  pursuant  to  Subpart  D 
of  Part  154,  and  all  workpapers  in 
spreadsheet  format,  it  did  not  include 
the  final  electronic  filing  specifications. 
The  Commission  suspended  the 


electronic  filing  instructions  in  effect  at 
the  time  Order  No.  582  was  issued  until 
such  time  as  new  instructions  are 
placed  into  effect. 

On  April  2, 1996,^  the  Commission 
authorized  the  Commission  staff  to  issue 
further  electronic  and  paper  filing 
specifications  related  to  the  forms  that 
were  modified  by  Order  Nos.  581  and 
582.3  Iq  compliance  with  the 
Commission's  directive,  staff  is  issuing 
the  instruction  manual  for  filing  rate 
cases  electronically. 

As  has  been  the  case  with  the 
electronic  filing  requirement  established 
by  Order  No.  581,  staff  worked  with 
industry  representatives  to  complete  the 
electronic  rate  case  filing  instructions. 
The  specifications  were  discussed  at 
working  group  meetings  held  on 
December  12, 1995,  February  8,  March 
21,  and  October  10, 1996.  As  a  result  of 
those  discussions,  staff  has  finaUzed  the 
electronic  filing  specifications.  The 
Instruction  Manual  for  Electronic  Filing 
of  the  Rate  Filings  is  attached  at 
Attachment  A.*  To  afford  tl^p  pipelines 
adequate  time  to  adapt  to  these  filing 
instructions,  the  instructions  will 
become  effective  with  filings  submitted 
on  or  after  May  31, 1997,  If  a  pipeline's 
initial  case  is  submitted  prior  to  May  31, 
1997,  and,  therefore,  is  not  submitted  in 
electronic  format,  subsequent  filings  in 
that  docket  need  not  be  filed 
electronically.^ 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-2918  Filed  2-5-97;  8:45  am) 
MLUNO  COOE  <717-ei-M 


>  Filing  and  Rsporting  Requirements  for  Interstate 
Natural  Gas  Companies  Rate  Schedules  and  Tarifls, 
Order  No.  582, 60  FR  52960  (October  11. 1995),  0 
FERC  Stats.  &  Regs.  1  19,100-19.183  (1995) 
(regulatory  Text),  QI  FERC  StaU.  ft  Regs.  1  31.025 
(1995)  (preamble). 


2  Order  on  Electronic  and  Paper  Filing 
Specifications  for  Form  No.  11,  75  FERC  1 61,009 
(1996). 

>  Revisions  to  Uniform  System  of  Accounts, 
Forms,  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies,  Order  No.  581, 60  Fed.  Reg. 
53,019  (October  11, 1995),  72  FERC  f  61,301  (1995), 
order  on  reh'g.  Order  No.  581,  74  FERC  1  61.223 
(1996). 

<The  Attachment  is  not  being  published  in  the 
Federal  Regieter.  The  Gling  formats  can  be  obtained 
by  writing  to  the  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  Division  of  Information 
Services,  Washington,  DC  20426,  or  in  person  in 
Room  2A,  888  First  Street,  NE.,  Washington,  DC 
The  instructions  are  also  available  on  the 
Commission's  bulletin  board  system.  For 
information  about  connecting  to  the  bulletin  board 
system,  call  (202)  208-2474. 

'  The  tariff  sheets  and  the  form  of  notice  which 
are  not  affected  by  the  moratorium  must  be  filed  in 
electronic  format,  however. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S681-q 

Privacy  Act  of  1974;  Medical  and 
Research  Study  Records  of  Human 
Volunteers  System  of  Records 

AOBICY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  new  Privacy  Act 

system  of  records. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  publishing  a  notice  for 
public  comment  on  a  system  of  records 
subject  to  the  Privacy  Act  of  1974,  5 
U.S.C.  552a.  This  system  is  entitled 
"Medical  and  Research  Study  Records 
of  Human  Volunteers."  Additional 
information  on  this  system  is  described 
in  the  Supplementary  Information 
section  of  this  notice. 
EFFECTIVE  DATE:  This  notice  shall 
become  effective,  without  further  notice 
on  March  18, 1997,  unless  comments 
are  received  which  dictate  a  contrary 
determination. 

ADDRESSES:  Comments  should  be 
addressed  to  the  EKrector,  Human 
Studies  Division,  Office  of  Research  and 
Development,  U.S.  EPA  Human  Studies 
Facility,  104  Mason  Farm  Road,  Chapel 
Hill,  N.C.  27599-7315. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Hillel  S.  Koren,  Director,  Human 
Studies  Division,  U.S.  EPA  Human 
Studies  Facility,  104  Mason  Farm  Road, 
Chapel  Hill,  N.C.  27599-7315.  Tel.  (919) 
966-6200. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
human  research  program  examines  the 
effects  of  exposure  to  environmental 
pollutants  on  human  subjects.  The 
studies  will  provide  information  needed 
to  improve  assessments  of  exposure, 
biologically  relevant  doses,  and  adverse 
health  effects.  Thus,  the  studies  are  used 
primarily  to  support  EPA's  regulatory 
process  by  providing  scientific 
information  on  the  health  effects  of 
environmental  pollutants.  The  records 
will  be  used  to  screen  volunteers  to 
protect  them  fix)m  uimecessary  health 
risks,  to  document  their  medical 
condition,  and  to  document  the  specific 
research  activities  in  which  the  subjects 
participated. 

All  EPA  human  studies  research 
protocols  are  subject  to  an  extensive 
review  and  approval  process  before  any 
research  is  begun.  This  includes  review 
and  approval  by  the  investigators'  peers 
and  supervisors,  by  an  independent 
Institutional  Review  Board,  and  by  the 
EPA  Office  of  Research  and 
Development.  Protocols  are  also 
reviewed  by  the  Agency  Approving 
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Official  to  assure  that  all  Federal  rules 
and  regulations  regarding  safety  and 
ethical  requirements  are  met. 

Individuals  who  volunteer  for  human 
subject  research  are  required  to  be  hUly 
informed  of  the  natiire  of  the  research 
and  the  risks  involved.  EPA  will  also 
provide  each  participant  with  the 
Privacy  Act  notice  required  by 
subsection  552a(e)(3)  of  that  Act,  5 
U.S.C.  552a(e)(3). 

Dated:  November  12, 1996. 
Ahrin  M.  Pnachowitz, 
Acting  Assistant  Administrator  for 
Administration  and  Resources  Management. 

EPA-44 

tVSTBINAMC 

Medical  and  Research  Study  Records 
of  Human  Volunteers-^PA/ORD. 

nCUMTV  CLASanCATION: 

None. 

SYSTBI  LOCATKNt 

U.S.  EPA  Human  Studies  Facility,  104 
Mason  Farm  Road,  Chapel  Hill,  N.C 
Storage  space  limitations  at  this  location 
may  result  in  some  records  being 
maintained  at  the  Federal  Records 
Facility  in  Atlanta.  GA.  Some  records, 
particularly  back-up  data,  are  stored  off 
site  in  a  secure  fiacility  maintained  by  a 
contractor  to  the  EPA  Human  Studies 
Division. 


CA 


OF  MDMDUALS  CO«B«>  ev  IW 


Individuals  who  volunteer  for 
participation  in  EPA-sponsored.  human 
studies  research,  whether  or  not  they  are 
accepted  for  participation,  and 
individuals  who  participate  in  the 
research. 

CATCOOMO  OF  NBOIIM  M  TW  SYSTBE 

Names,  addresses,  telephone  numbera 
of  individual  volunteers;  individual 
vital  statistics:  medical  histories; 
psychological  profiles;  results  of 
laboratory  teste;  resulte  of  participation 
in  specific  research  studies;  and  related 
records  pertinent  to  the  human  subject 
research  program. 

AUmOWTY  KM  MAMTBMNCC  OF  IMC  SVSTBU: 

Resource  Conservation  and  Recovery 
Act  (42  U.S.C  6981);  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act  (42  U.S.C  9660);  Qean 
Air  Act  (42  U.S.C.  7403);  Safe  Driaking 
Water  Act  (42  U.S.C.  300J-1);  Federal 
Water  Pollution  Control  Act  (33  U.S.C 
1254);  Toxic  Substances  Control  Act  (15 
U.S.C  2609);  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act  (7 
U.S.C  13te). 


PURPOSE(S): 

The  primary  purpose  of  this  system  of 
records  is  to  support  the  EPA  regulatory 
process  by  providing  scientific 
information  on  the  health  effects  of 
environmental  pollutants.  The  records 
will  be  used  to  screen  volimteers  to 
protect  them  from  unnecessary  health 
risks,  to  document  their  medical 
condition,  and  to  document  the  specific 
research  activities  in  which  the  subjects 
participated. 

KMITME  USES  OF  RECOROS  MAMT  AMEO  M  THE 
SYSrai,  MCLUOMQ  CATEQOMES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Routine  use  disclosures  of  records  in 
this  system  may  be  made  as  follows: 

1.  To  EPA  contractors,  grantees,  and 
persons  working  under  cooperative 
agreements  who  have  been  engaged  to 
assist  EPA  in  the  performance  of  an 
activity  related  to  this  system  of  records 
and  who  need  to  access  the  records  in 
order  to  perform  the  activity.  This 
includes,  but  is  not  limited  to. 
disclosures  to  membere  of  the  Pubfic 
Health  Service  Commissioned  Corps 
and  to  scientists  working  imder 
cooperative  agreements  with  EPA  to 
perform  research  for  the  Agency. 

2.  To  a  Member  of  Congress  or  a 
congressional  office  in  response  to  any 
inquiry  firom  that  Member  or  office 
made  at  the  request  of  the  individual  to 
whom  the  record  pertains. 

3.  To  the  Department  of  Justice  to  the 
extent  that  each  disclosure  is 
compatible  with  the  purpose  for  which 
the  record  was  coUected  and  is  relevant 
and  necessary  to  actual  or  anticipated 
htigation  in  which  one  of  the  following 
is  a  party  or  has  an  interest:  (a)  EPA  or 
any  of  ite  components,  (b)  an  EPA 
employee  in  his  or  her  official  capacity, 
(c)  an  EPA  employee  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representation  of  the 
employee,  or  (d)  the  United  States 
where  EPA  determines  that  the 
htigation  is  Ukely  to  affiect  the  Agency. 

4.  In  a  proceeding  before  a  court,  or 
other  adjudicative  body  or  grand  jury  or 
in  an  administrative  or  regulatory 
proceeding,  to  the  extent  that  each 
disclosure  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  is  relevant  and  necessary 
to  the  proceeding  in  which  one  of  the 
following  is  a  party  or  has  an  interest: 
(a)  EPA  or  any  of  ite  componente.  (b)  an 
EPA  employee  in  his  or  her  official 
capacity,  (c)  an  EPA  employee  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  is  representing  or 
considering  representetion  of  the 
employee,  or  (d)  the  United  States 


where  EPA  determines  that  the 
htigation  is  likely  to  affect  the  Agency. 

5.  To  scientiste  at  governmental  or 
private  institutions,  research  centers, 
and  businesses  to  further  EPA's  mission 
in  connection  with  human  studies 
research. 

6.  To  pubUc  health  authorities  in 
conformity  with  Federal,  state,  and  local 
laws  when  necessary  to  protect  the 
public  health. 

FOUOES  AND  PROCEOUHES  FOR  STORMO, 
RETRCVMO,  RETANNQ  AND  0BF06MO  OF 
RKOROS  M  THE  SVSTBl: 

STORAOE: 

Records  are  stored  in  file  foldera, 
index  cards,  and  magnetic  media. 

RETRSVABUTY: 

Records  are  indexed  and  retrieved  by 
the  names  of  individual  subjecte  and  by 
identifying  numbers. 

SAFEQUAROS: 

Access  is  limited  to  EPA,  Public 
Health  Service,  and  EPA  contractor 
personnel  on  a  strict  need  to  know 
basis.  Contractors  will  be  required  to 
maintain  the  records  in  accordance  with 
the  requiremente  of  the  Privacy  Act.  All 
records  are  maintained  in  locked  file 
cabinete,  in  locked  rooms  at  all  times  in 
buildings  with  controlled  access. 
Computer  files  are  further  protected  by 
passwords. 

KTENT10N  AND  nSFOeAU 

The  records  are  maintained  for 
seventy-five  (75)  yean. 

SYSTEM  MANAQER(S)  AND  AMRCSE 

Director.  Human  Studies  Division. 
U.S.  EPA  Hmnan  Studies  FadUty,  104 
Mason  Farm  Road,  Chapel  Hill.  NC 
27599-7315. 

NOmCAtRM  FROCEOURES: 

Write  to  the  System  Manager  at  the 
above  address.  The  requester  must 
provide  a  written  statemoit  that  he  or 
she  is  the  p«wm  he  or  she  claims  to  be 
and  understands  Aat  loM^wingly  and 
willfully  requesting  or  obtaining  a 
record  tinder  folse  pretenses  is  a 
criminal  offense  sul^ect  to  a  fine  of  up 
to  $54)00.  The  System  Manager  may 
require  additional  infonnatioa  to  verify 
the  idoitities  of  requesters. 


Same  as  notification  procedures. 
Additionally,  requesters  should  ^Mcify 
the  particidar  records  sought 


CONTCSTSMRBCOROI 

Same  as  notification  procedures. 
Additionally,  requestere  should  specify 
the  information  contested,  state  the 
corrective  action  sought,  and  provide 
support  for  the  action  requested. 


UMI 
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RECORO  SOURCE  CATEGORIES: 

Individual  subjects  and  research  staff. 

SYSTEMS  EXEMPTCD  FROM  CERTAM  PROVSIONS 
OFTHEACT: 

None. 

IFR  Doc.  97-2996  Filed  2-5-97;  8:45  am] 
WLUNO  0006  eaeo  m  p 

[FRt-6685-«] 

Notice  Of  Proposed  Assessment  of 
Clean  Water  Act  Class  I  Administrative 
Penalty  to  Black  Mesa  Pipeline,  Inc. 
and  Opportunity  To  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed  - 
administrative  penalty  and  opportunity 
to  comment. 

SUMMARY:  EPA  is  providing  notice  of  a 
proposed  administrative  penalty 
assessment  for  alleged  violations  of  the 
Clean  Water  Act.  EPA  is  also  providing 
notice  of  opportunity  to  comment  on  the 
proposed  assessment. 

Pursuant  to  33  U.S.C.  1319(g).  EPA  is 
authorized  to  issue  orders  assessing 
civil  penalties  for  various  violations  of 
the  Act.  EPA  may  issue  such  orders  after 
the  commMicement  of  either  a  Class  I  or 
Class  n  penalty  proceeding.  EPA 
providies  public  notice  of  dte  proposed 
assessment  pursuant  to  33  U.S.C. 
1319(g)(4)(a). 

Class  I  proceedings  under  section 
309(g)  are  conducted  in  accordance  with 
the  proposed  "Consolidated  Rules  of 
Practice  Govaning  the  Administrative 
Assessment  of  Class  I  Qvil  Penalties 
Under  the  Chu  Water  Act"  ("Part  28"). 
publia^^at 56TR  29.996  (July  1. 1991). 
The  inteMmes  ttutHish  which  the 


pul 
a  pi 


may; 


pro; 


written  comment  on 
order  or  particifwte 
in  ^Class  I  proceeding,  and  the 

lures  by  which  a  Respondent  may 
a  bearing,  are  set  forth  in  the 
Consolidated  Rules.  The 
fm  submitting  public  comment 
on  a  proposed  Class  I  order  is  thirty 
days  after  publication  of  this  notice. 
On  the  date  identified  below,  EPA 
conunenoed  the  following  Class  I 
proceeding  for  the  assessment  of 
penalties: 

In  the  Matter  of  Black  Mesa  Pipeline,  Inc., 
Tulsa.  OK,  Docket  No.  CWA-309-D(-FY96- 
16;  filed  on  January  24, 1996  with  Mr.  Steven 
Annsey,  Regional  Hearing  Clerk,  U.S.  EPA, 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  Califomia  94105,  (415)  744-1389; 
proposed  penalty  of  $11,600,  for  discharges 
of  pollutants  from  the  Black  Mesa  Coal  Slurry 
Pipeline  to  waters  of  the  U.S.  in  Mohave 
County,  Arizona  without  authorization  of  a 
valid  NPDES  permit  EPA  and  Black  Mesa 


Pipeline,  Inc.  have  agreed  to  a  proposed 
Consent  Agreement  in  which  Black  Mesa 
Pipeline,  Inc.  shall  pay  the  civil  penalty  of 
$11,600. 

FOR  FURTHER  MFORMATKM:  Persons 
wishing  to  receive  a  copy  of  EPA's 
proposed  Consolidated  Rules,  review 
the  complaint  or  other  documents  filed 
in  this  proceeding,  comment  upon  the 
proposed  assessment,  or  otherwise 
participate  in  the  proceeding  should 
contact  the  Regional  Hearing  Clerk 
identified  above.  The  administrative 
record  for  this  proceeding  is  located  in 
the  EPA  Regional  Office  identified 
above,  and  the  file  will  be  open  for 
public  inspection  during  normal 
business  hours.  All  information 
submitted  by  the  respondent  is  available 
as  part  of  the  administrative  record, 
sub)ect  to  provisions  of  law  restricting 
public  disclosure  of  confidential 
information.  In  order  to  provide 
opportunity  for  pubUc  comment,  EPA 
will  issue  no  final  order  assessing  a 
penalty  in  these  proceedings  prior  to 
thirty  (30)  days  after  the  date  of 
publication  of  this  notice. 

Dated:  January  28, 1997. 
Karai  Schwinn, 

Acting  Director,  Water  Division. 

(FR  Doc.  97-2997  Filed  2-5-97;  8:45  am] 


FEDERAL  COMMUNICATIONS 


iwHPoni  neaaPMiy  ana  Hneroperaoiiiiy 
CouncH  MeetkiQ 

January  31, 1997. 

AQBICY:  Fedoal  Communications 

Commissicm. 

ACTION:  Notice  of  public  meeting. 


r:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  a  meeting 
of  the  Network  Reliability  and 
Interoperability  Coimcil  ("Coimcil")  to 
be  held  at  the  Federal  Communications 
Commission  in  Washington,  D.C. 
DATES:  Tuesday,  February  25, 1997  at 
1:30  p.m. 

ADDRESSES:  Federal  Commimications 
Commissim,  Room  856, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jim  Keegan,  Federal  Officer,  at  (202) 
418-2323. 

SUPPLEMENTARY  MFORMATKM:  The 
Coimcil  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 


consumer  and  other  organizations  to 
explore  and  recommend  measures  that 
will  assure  optimal  reUability  and 
interoperability  of,  and  accessibility  and 
intercoimectivity  to,  the  pubUc 
telecommunications  networks. 

The  agenda  for  the  meeting  is  as 
follows:  the  Council  will  hear  reports  of 
focus  groups  1  and  2  on  their  progress 
to  date  in  addressing  the  issues  assigned 
to  them  by  the  Council  at  the  Coundl's 
last  meeting.  The  Coimcil  also  will  hear 
a  report  on  network  reliability  from  the 
Network  Reliability  Steering  Committee, 
and  will  hear  the  status  of 
implementation  of  the  Network 
Reliability  Council's  recommendations 
for  interoperability  testing.  The  Council 
may  discuss  other  matters  brought  to  its 
attention. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  Members  of  the  pubUc  may 
submit  written  conunents  to  the 
Council's  designated  Federal  Officer 
before  the  meeting. 

Federal  Communications  Commission 

WUIUb  F.  CatOB. 

Acting  Secretary. 

(FR  Doc.  97-2921  Filed  2-5-97;  8:45  am] 

aajjNQ  OOM  fnt-ai-ii 


[C8  Doclwt  No.  SS-1 33.  FCC  M-iSS] 

Annual  Asasssment  of  ttte  Status  of 
CompetWon  In  ttte  Market  for  the 
Delivery  of  VWeo  Programming 

AGBICY:  Federal  Communications 

Commission. 

ACTION:  Notice;  Third  annual  report  to 

Congress. 

SUMMARY:  Section  628(g)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  548(g),  requires  the 
Commission  to  report  annually  to 
Congress  on  the  status  of  competition  in 
markets  for  the  delivery  of  video 
programming.  On  January  2, 1997,  the 
Commission  released  its  third  such 
annual  report  ["1996  Report").  The  1996 
Report  contains  data  and  information 
that  summarize  the  status  of 
competition  in  markets  for  the  delivery 
of  video  programming  and  updates  the 
Commission's  two  prior  reports.  The 
1996  Report  is  based  on  publicly 
available  data,  filings  in  various 
Commission  rulemaking  proceedings, 
and  information  submitted  by 
commenters  in  response  to  a  Notice  of 
Inquiry  in  this  docket,  summarized  at  61 
FR  34409  (July  2. 1996). 
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FOR  FUfTTHER  INFORMATION  CONTACT: 
Maicia  A.  Glauberman,  Cable  Services 
Bureau  (202)  416-1184  or  Rebecca 
Dorch,  Office  of  General  Counsel  (202) 
418-1868. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  1996 
Report  in  CS  Docket  No.  96-133,  FCC 
96-496,  adopted  December  26, 1996, 
and  released  January  2, 1997.  The 
complete  text  of  the  1996  Repoxt  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Ro<Mn  239),  1919 
M  Street,  N.W.,  Washington,  D.C., 
20554,  and  may  also  be  piuchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Service 
("ITS,  Inc."),  (202)  857-3800.  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037.  In  addition,  the  complete 
text  of  the  1996  Report  is  available  on 
the  Internet  at  http://www.fcc.gov/ 
Bureaus/Cable/WWW/csb.htmr  or  at 
thttp7/www.fcc.gov/ogc/articles.html 

Syw^is  of  the  1996  Report 

1.  In  the  1996  Report  the  Commission 
reviews  provisions  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  that  affect  competition  in  markets 
for  the  delivery  of  video  programming. 
The  Commission  reports  on  information 
about  cable  industry  performance  and 
the  status  of  competitive  entry  by  other 
multichannel  video  programming 
distributors  ("MVPDs").  The 
Commission  also  provides  information 
about  structiual  issues  afiiecting 
competition,  such  as  horizontal 
concentration,  vertical  integration  and 
technological  advances.  It  further 
examines  potential  obstacles  to  the 
emergence  of  competition  and  reports 
on  competitive  responses  by  industry 
players  that  are  begiiming  to  face 
comoetition  from  other  MVPDs. 

2.  In  the  1996  Report  the  Commission 
notes  that  the  1996  Act  embodies 
Congress'  intent  to  promote  a  "pro- 
competitive  national  policy  framework" 
and  eventual  deregulation  of  markets  for 
the  delivery  of  video  programming. 
Several  of  the  1996  Act's  provisions  are 
intended  to  remove  barriers  to 
competitive  entry  in  video  programming 
markets  and  establish  market  conditions 
that  promote  the  process  of  competitive 
rivalry.  Many  provisions  of  the  1996 
Act,  and  the  Commission's  actions  to 
implement  them,  have  the  potential  for 
fostering  increased  competition  in 
markets  for  the  delivery  of  video 
programming. 

3.  At  present,  however,  incxunbent 
franchised  cable  systems  are  still  the 
primary  distributors  of  multichannel 
video  programming.  Although  other 
MVPDs  continue  to  increase  their  share 


of  subscribers  in  many  local  markets  for 
the  delivery  of  video  programming, 
these  markets  generally  remain  highly 
concentrated,  and  structural  conditions 
are  still  in  place  that  could  permit  the 
exercise  of  market  power  by  incumbent 
cable  systems.  Nationwide,  non-cable 
MVPDs  now  serve  11%  of  total  MVPD 
subscribers,  with  cable  operators 
retaining  a  share  of  89%,  down  from 
91%  last  year.  Notwithstanding  this 
decrease  in  cable  systems'  share  of  total 
MVPD  subscribers,  the  actual  number  of 
cable  subscribers  continues  to  increase. 
4.  Key  Findings: 

•  Status  of  competition.  It  remains 
difficult  to  predict  the  extent  to  which 
competition  from  MVPDs  using  non- 
cable  delivery  technologies  will 
constrain  cable  systems'  ability  to 
exercise  market  power  in  the  hiture.  In 
a  growing  but  still  very  limited  number 
of  instances,  incimibent  cable  system 
operators  face  competition  frt>m  wired 
MVPDs  offering  similar  services.  In 
addition  there  has  been  a  substantial 
increase  in  subscribership  to  direct 
broadcast  satellite  (DBS)  providers 
offering  differentiated  services. 
However,  it  remains  difficult  to 
determine  the  extent  to  which  markets 
for  the  delivery  of  video  programming 
will  be  characterized  by  vigorous  rivalry 
among  many  MVPDs  offering  closely 
substitutable  services,  or  instead  will  be 
dominated  by  a  few  providers  facing 
less  vigorous  rivalry  from  other  MVPDs 
offering  highly-differentiated  or  niche 
programming  services. 

•  Industry  growth.  The  cable  industry 
has  continued  to  grow  in  terms  of  the 
number  of  subscribers,  penetration, 
average  system  channel  capacity,  the 
number  of  programming  services 
available,  revenues,  audience  ratings 
and  expenditiu«8  on  programming  since 
the  Commission's  previous  report  in 
1995. 

•  Horizontal  concentration. 
Nationally,  horizontal  concentration 
among  the  top  cable  multiple  system 
operators  (MSOs)  has  continued  to 
increase,  but  still  remains  within  the 
moderately  concentrated  range 
according  to  standard  measures  of 
industry  concentration.  U  all  MVPDs  are 
included  for  consideration,  national 
concentration  falls  just  above  the 
threshold  of  the  moderately 
concentrated  range.  In  addition,  cable 
MSOs.  through  acquisitions  and  trades, 
continue  to  increase  regional  clustering, 
which  now  accounts  for  service  to 
approximately  50%  of  all  cable 
subscribers. 

•  Promotion  of  entry  and 
competition.  Several  of  the  1996  Act's 
provisions  are  intended  to  remove 
barriers  to  entry  and  to  promote 


competition  in  markets  for  the  delivery 
of  video  programming.  The  Commissim 
has  adopted  rules  implementing  the 
provision  creating  open  video  systems 
and  the  provision  preempting  certain 
local  restrictions  on  reception  devices, 
including  antennas  and  dishes  for 
reception  of  over-the-air  broadcast, 
wireless  cable  and  DBS  signals. 

•  Vertical  integration.  Vertical 
integration  of  national  programming 
services  between  cable  operators  and 
programmers  declined  from  last  y9ar's 
total  of  51%  to  just  44%  this  year,  due 
largely  to  the  sale  of  Viacom's  cable 
system  assets.  In  addition,  of  the  16 
programming  services  that  were 
laimched  since  the  Commission's 
previous  report,  10  are  not  vertically 
integrated.  Access  to  programming 
remains  one  of  the  critical  factors  for 
successful  development  of  competitive 
MVPDs. 

•  Technological  advances. 
Technological  advances  are  occurring 
that  will  permit  MVPDs  to  increaselrath 
quantity  of  service  (i.e..  an  increased 
number  of  channels  using  the  same 
amount  of  bandwidth  or  spectrum 
space)  and  types  of  ofiierings  (e.g.. 
interactive  services).  MVPDs  continue  to 
pursue  new  system  architectures, 
upgraded  facilities,  use  of  increased 
bandwidth  and  deployment  of  digital 
technology. 

Ordering  Clauses 

5.  This  1996  Report  is  issued  pursuant 
to  authority  contained  in  Sections  4(i), 
4(j).  403  and  628(g)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  §§  154(i).  154(j),  403 
and  548(g). 

It  is  Ordered  that  the  Secretary  shall 
send  copies  of  this  1996  Report  to  the 
appropriate  committees  and 
subcommittees  of  the  United  States 
House  of  Representatives  and  the 
United  States  Senate. 

Federal  Communications  CcnnmiMion. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-2907  Filed  2-5-97;  8:45  am] 

■UMQ  CODE  (na-m-p 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 


FEDERAL  REQI8TER  NUMBER:  97-02490. 
PREVIOUSLY  ANNOUNCED  DATE  «  TME: 
Thursday,  February  6, 1997, 10:00  a.m.. 
meeting  open  to  the  public. 

This  Meeting  Will  Not  Convene  Until  12m 
Noon 
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DATE  «  TME:  Tuesday.  February  11. 1997 

at  10:00  ajn. 

place:  999  E  Street,  N.W.,  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMSTO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

§437g,§  438(b),  and  Title  26,  U.S.C 
Matters  concerning  participation  in  dvil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee. 
Federal  Election  Commission. 
Sunshine  Act  Notices  for  Meetings  of 

February  11  and  13, 1997. 

DATE  a  TIME:  Thursday,  February  13, 

1997  at  10:00  a.m. 

PUCE:  999  E  Street,  N.W.,  Washington. 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 
Final  Rules  Implementing  the  Debt 

Collection  Improvement  Act  of  1996. 
Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  219-4155. 
MuyW.Dove. 

Administrative  Assistant. 

(FR  Doc  97-3057  Filed  2-4-97;  10:30  am] 

■UMQ  coot  cns-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

{FEMA-1155-OR] 

California;  Amendment  to  Notice  of  a 
Major  Disastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
California  (FEMA-1155-^DR],  dated 
January  4, 1997,  and  related 
determinations. 

^FECnVE  DATE:  January  24. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
CaUfomia  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 


major  disaster  by  the  President  in  his 
declaration  of  January  4, 1997: 

The  counties  of  Alameda  and  San 
Francisco  for  Individual  Assistance,  Public 
Assistance,  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter. 

Execu  ti  ve  Assockite  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  97-2972  Filed  2-S-e7;  8:45  am] 


[FEMA-1154-OR] 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho 
(FEMA-1154^R),  dated  January  4, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  22. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  forthe  State  of  Idaho 
is  hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  bieen  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4. 1997: 

Owyhee  County  for  Hazard  Mitigation 
assistance  and  Public  Assistance  (Categories 
A  through  G).  Federal  assistance  to  replace 
trees  is  not  eligible. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Stdtsr. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-2973  Filed  2-5-97;  8:45  am] 
MUJNG  CODE  Sns-U-P 


[FEMA-1154-DR] 

Idaho;  Amendment  to  Notice  of  a 
Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho. 
(FEMA-1154-DR).  dated  January  4. 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 


Directorate,  Federal  Emeigency 
Management  Agency,  Washington,  OC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notioe 
of  a  major  disaster  for  the  State  of  kiahoi, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4. 1997: 

The  counties  of  Kootenai  and  Benewah  far 
Individual  Assistance  and  debris  removal 
and  emergency  protective  measures 
(Categories  A  and  B)  under  the  Public 
Assistance  program. 

(Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director.  Rmponae  and 

Recovery  Directorate. 

(FR  Doc  97-2974  Filed  2-S-97;  8:45  am) 

■aiJNQ  cooc  tns  as  r 

[FEMA-1154-DR] 


Amendment  to  NoOca  of  a  Major 
Diaaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho. 
(FEMA-1154-OR),  dated  January  4, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  22. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  beiBn  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  4. 1997: 

The  Counties  of  Adams,  Bonner.  Boundary, 
Clearwater,  Elmore,  Latah,  Nez  Perce, 
Payette,  Shoshone,  Valley,  and  Washington 
for  Hazard  Mitigation  Assistance  and 
Categories  C.  D.  E.  F.  and  G  imder  the  Public 
Assistance  program.  Federal  assistance  to 
replace  trees  is  not  eligible.  (These  counties 
have  already  been  designated  for  Individual 
Assistance  and  Categories  A  and  B  under  the 
Public  Assistance  program. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 
[FR  Doc.  97-2975  Filed  2-18-97;  8:45  am] 
MLLMO  CODE  SriS-OI-P 
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(FEMA-1154-0R] 

Idaho;  Amendment  to  Notice  Of  a  Maior 
Diaaaler  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
(FEMA-11S4-0R),  dated  January  4, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  27, 1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Rmz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 

SUPFLEMCNTARY  MFORMATION:  The  notice 
of  a  majw  disaster  for  the  State  of  Idaho, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Janxiary  4, 1997: 

The  countiea  of  Boise,  Gem  and  Idaho  for 
Hazard  Mitigation  and  Categories  C,  D,  E,  F, 
and  G  under  the  Public  Assistance  program. 
Federal  asaistance  to  replace  trees  is  not 
eligible.  (These  counties  have  already  been 
designated  for  Individual  Assistance  and 
Categories  A  and  B  under  the  Public 
Assistance  program). 

(Catalog  of  Federal  Domestic  Assistance  No. 
S3.516.  Disaster  Assistance) 
Lacy  E.  Sottar. 

Executive  Aatociate  Director,  Response  and 
Recovery  Directorate. 
(FR  Doc.  97-2976  Filed  2-5-97;  8:45  am] 
■LUM  OOM  sna-M-^ 


[FEMA-lieO-ORJ 

Oregon;  Ma|or  Dtaaster  and  Related 
Detenninatlons 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Oregon  (FEMA- 
1160-DR),  dated  January  23, 1997,  and 
related  determinations. 
EFFECTIVE  DATE:  January  23, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  23,  1997,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 


and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  Hamiiga  in 
certain  areas  of  the  State  of  Oregon,  resulting 
from  severe  winter  storms,  land  and 
mudslides,  and  flooding  on  December  25, 
1996.  through  and  including  January  6, 1997, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  imder 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  ("the  Stafford 
Act").  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  Oregon. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas  as  you 
deem  appropriate  in  your  discretion. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  or  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
PubUc  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  1m  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  EKrector  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Sherryl  Zahn  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Oregon  to  have  been 
affected  adversely  by  this  declared 
major  disaster 
Jackson,  Josephine,  and  Klamath 

Counties  for  Individual  Assistance. 
Jackson,  Josephine,  and  Lake  Counties 

for  Public  Assistance. 
Jackson,  Josephine,  Klamath,  and  Lake 

Counties  for  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

James  L.  Witt, 

Director. 

[FR  Doc.  97-2970  Filed  2-5-«7:  8:45  am] 

MUMQ  CODE  671  i-a>-r 


[FEMA-116(M)R] 

Oregon;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 


Oregon,  (FEMA-1160-DR).  dated 
January  23, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Oregon,  is  hereby  amended  to  include 
the  following  areas  among  those  areas 
determined  to  have  been  adveraely 
affected  by  the  catastro{^e  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  23, 1997. 

The  county  of  Wallowa  for  Individual 
Assistance,  Public  Assistance  and  Hazard 
Mitigation. 

The  cotmties  of  Baker,  Gilliam,  Grant, 
Morrow,  and  Wheeler  for  Public  Assistance 
and  Hazard  Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  Na 
83.516,  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-2971  Filed  2-5-97;  8:45  am] 
■uwQ  COM  tns-as-r 


[PEIIA-1159-DR] 

Washington;  Major  Disaster  and 
Related  Determinations 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Washington 
(FEMA-115»-DR),  dated  January  17, 
1997,  and  related  determinations. 
EFFECTIVE  DATE:  January  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Itesponse  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  IX 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  17, 1997,  the  President  declared 
a  major  disaster  imder  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  tliat  tlie  damage  in 
certain  areas  of  the  State  of  Washington, 
resulting  from  winter  storms,  land  and  mud 
slides,  and  flooding  beginning  December  26, 
1996,  and  continuing,  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Washington. 
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In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  fiinds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance,  Public  Assistance,  and  Hazard 
Mitigation  in  the  designated  areas.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
or  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  he  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Nellie  Ann  Mills  of  the 
Federal  Emergency  Management  Ageficy 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Washington  to  have 
been  affected  adversely  by  this  declared 
major  disaster  King  and  Snohomish 
Coimties  for  Individual  Assistance, 
PubUc  Assistance  and  Hazard 
Mitigation. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 

James  L.  Witt, 

Director. 

IFR  Doc.  97-2967  Filed  2-5-97;  8:45  am] 

MLUNQ  CODE  «n»-l»-P' 


(FEMA-1159-OR] 

Washington;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1159-DR),  dated 
January  17, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affiected  by  the  catastrophe  declared  a 


major  disaster  by  the  President  in  his 
declaration  of  January  17, 1997: 

The  counties  of  Clallam,  Grays  Harbor, 
Island,  Kitsap,  Kittitas,  Mason,  Pierce,  Skagit, 
Skamania,  Spokane,  Thurston,  and  Yakima 
for  Individual  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 

Lacy  E.  Suitar. 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  97-2968  Filed  2-5-97;  8:45  am) 

BNJJNQ  CODE  tn»-»-P 


FEMA-1159-OR] 

Washington;  Amendment  to  Ftotice  of 
a  Major  Disaster  Deciaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Washington,  (FEMA-1159-DR),  dated 
January  17, 1997,  and  related 
determinations. 

EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Washington,  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  17, 1997: 

The  cotmties  of  Adams,  Asotin,  Benton, 
Chelan,  Clark,  Columbia,  Cowlitz,  Ferry, 
Garfield,  Grant,  Jefferson,  Klickitat,  Lewis, 
Lincoln,  Okanogan,  Pacific,  Pend  Orielle,  San 
Juan,  Stevens,  Walla  Walla,  Whatcom,  and 
Whitman  for  Public  Assistance  and  Hazard 
Mitigation. 

The  counties  of  Clallam,  Grays  Harbor, 
Island,  Kitsap,  Kittitas,  Mason,  Pierce,  Skagit, 
Skamania,  Spokanti,  Thurston,  and  Yakima 
for  Public  Assistance  and  Hazard  Mitigation. 
(Already  designated  for  Individual 
Assistance]. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance] 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc  97-2969  Filed  2-5-97;  8:45  am) 

BHJJNQ  CODE  «71*-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 


agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission  800  North 
Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573,  vdthin  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-011375-030. 
Title:  Trans-Atlantic  Conference 
Agreement. 
Porfjes; 

Atlantic  Container  Line  AB 
Cho  Yang  Shipping  Co.  Ltd. 
Sea-Land  Service,  Inc. 
A. P.  Moller-Maersk  Line 
P&O  Nedlloyd  B.V. 
Hapag-Uoyd  Container  Linie  GmbH 
Mediterranean  Shipping  Co.,  S.A. 
DSR-Senator  Lines 
POL-Atlantic 
Orient  Overseas  Container  Line  (UK) 

Ltd. 
Transportacion  Maritime  Mexicana, 

S.A.  de  C.V. 
Neptune  Orient  Lines  Ltd. 
Hyundai  Merchant  Marine  Co.,  Ltd. 
P&O  Nedlloyd  Limited 
Nippon  Yusen  Kaisha 
Tecomar  S.A.  de  C.V. 
Hanjin  Shipping  Co.,  Ltd. 

Synposis:  The  proposed  modification 
provides  for  service  contract  term 
authority  of  three  or  more  years,  subject 
to  a  majority  vote  of  all  the  parties,  and 
removes  term  limits  applicable  to 
contracts  covering  seasonal  and  non- 
containerized  cargo  and  contracts  with 
shippers  not  having  such  arrangements 
in  any  previous  calendar  year. 

A^eement  No.:  224-201016. 
Title:  Port  Everglades/ Arawak 
Terminal  Agreement. 
Parties: 

Broward  County,  Florida  ("Port")      "^ 
Arawak  Line  Swvices  (USA),  Inc. 
("Arawak") 

Synopsis:  The  Agreement  would 
permit  the  port  to  lease  five  acres  of 
land  to  Arawak  at  Port  Everglades  in 
Broward  Coimty,  Florida,  for  a  period  of 
one  year. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  3, 1997. 
foaeph  C  PoUdng, 
Secretary. 

(FR  Doc.  97-2941  Filed  2-5-97;  8:45  am] 
■UMO  COW  (TlO-ei-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FamillM 

Proposed  Infonnation  Collection 
Activity;  Comment  Request  Proposed 
Projects 

Title:  Child  Support  Enforcement 
Program:  State  Plan  Approval  and  Grant 
Pro^dures,  State  Plan  Requirements, 
Standards  for  Program  Operations, 
Federal  Financial  Participation,  and 
Computerized  Support  Enforcement 
Systems. 

OMB  No.:  0970-0017. 

Description:  The  State  plan  preprint 
and  amendments  serve  as  a  contract 
with  OCSE  in  outlining  the  activities  the 


States  will  perform  as  required  by  law 
in  order  for  States  to  receive  federal 
funds  to  meet  the  costs  of  these 
activities.  The  affected  pubUc  is 
comprised  of  States  receiving  funds. 
Federal  regulations  require  the  States  to 
amend  their  State  plans  only  when 
necessary  to  reflect  new  or  revised 
Federal  statutes  or  regulations  or 
material  change  in  any  State  law, 
organization,  policy  or  FV-D  agency 
operations.  0MB  approved  the  Form 
OCSE-100,  the  IV-D  State  Plan.  As  a 
result  of  the  Child  Support  Enforcement 
Amendments  of  1988  (P.L.  98-378),  the 
Omnibus  Budget  RecondUation  Act  of 
1987  (P.L.  100-203),  the  Family  Support 
Act  of  1988  (P.L.  100-485),  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (P.L. 
103-66),  the  Social  Security  Act 

Annual  Burden  Estimates 


Amendments  of  1994  and  related 
regulations,  OCSE  also  received  OMB 
approval  for  new  and  revised  State  plan 
pages.  We  are  now  requesting  approval 
of  34  revised  and  new  State  plan 
preprint  pages  to  reflect  changes  due  to 
enactment  of  the  Personal 
Responsibihty  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA), 
P.L  104-193,  and  the  previous 
mentioned  statutes.  The  information 
collected  on  the  State  plan  pages  is 
necessary  to  enable  OCSE  to  monitor 
comphance  with  the  requirements  in 
Title  IV-D  of  the  Social  Secimty  Act 
and  implementing  regulations. 

Respondents:  States,  Guam,  Virgin 
Islands,  Puerto  Rico  and  District  of 
Coliunbia. 


Instrument 

Number  of 
respondents 

Number  of 
responses 
per  re- 
spondent 

Average 

burden 

hours  per 

response 

Total  bur- 
den hours 

Stale  Plan 

54 

1836 

.717 

1,316 

Estimated  Total  Annual  Burden 
Hours:  1.316. 

In  comphance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
FamiUes  is  soUciting  pubUc  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Famihes.  Office  of  Information  Services. 
Division  of  Information  Resource 
Management  Services,  370  LTufant 
Promenade,  S.W.,  Washington,  D.C. 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  Ail  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quaUty,  utiUty,  and  clarity  of  the 
information  to  be  collected:  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 


comments  and  suggestions  submitted 
within  60  days  of  this  pubhcation. 

Dated:  January  31, 1997. 
Douglas  J.  Godesky, 
Reports  Clearance  Officer. 
|FR  Doc.  97-2929  Filed  2-5-97;  8:45  am) 
BNAJNQ  COOE  41t4-01-M 

Food  and  Drug  Administration 

Advisory  Committee;  Science  Board  to 
the  Food  and  Drug  Administration; 
Formation  of  a  Sut)committee 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
formation  of  a  subconunittee  of  the 
Science  Board  to  the  Food  and  Dnig 
Administration  (Science  Board).  This 
subcommittee  has  been  estabU^hed  to 
address  issues  related  to  toxicology 
testing  methods.  The  subcommittee's 
recommendations  will  be  presented  to 
the  Science  Board  for  full  pubUc 
discussion  at  a  future  Science  Board 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anita  M.  O'Connor,  Office  of  Science 
(HF-33),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-3312. 
SUPPI^MENTARY  INFORMATXM:  FDA  is 
announcing  the  formation  of  a 


subcommittee  to  the  Science  Board. 
This  subcommittee  has  been  estabhshed 
to  address  issues  related  to  toxicology 
testing  methods.  The  subcommittee  will 
meet  several  times  over  the  next  year  to 
develop  recommendations  for  the 
Science  Board  on  the  development  and 
validation  of  new  toxicology  test 
methods.  The  subcommittee's 
recommendations  will  be  presented  to 
the  Science  Board  for  full  pubUc 
discussion  at  a  future  Science  Board 
meeting.  Opporttmities  for  pubhc 
comment  will  be  aimounced  in  the 
Federal  Register  at  least  15  days  prior 
to  the  Science  Board  meeting.  This 
notice  is  issued  imder  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972  (Pub.  L.  92-463  (5  U.S.C  app.  2)). 

Dated:  January  30, 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc  97-2924  Filed  2-5-97;  8:45  am] 


Health  Care  Financing  Administration 
[Docidentifier  HCFA-R-203] 

Agency  Information  Collection 
ActWities:  Proposed  Collection; 
Comment  Reediest 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 


UMI 
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Human  Services,  is  publishing  the 
following  sununaiy  of  proposed 
collections  for  public  conunent. 
hiterested  persons  are  invited  to  send 
comments  regarding  the  bm-den 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quaUty. 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  HCFA-R-203     Type  of  Information 
Collection  Request  New  Collection; 
Titie  of  Information  Collection:  Data 
Collection  Forms  for  a  Project  to 
Develop  a  Case-Mix  Adjustment  System 
for  a  National  Home  Health  Prospective 
Payment  Program;  Fonn  No.:  HCFA  203; 
Use:.  The  data  collection  from  this  form 
will  support  analysis  of  home  health 
utihzation  patterns  and  develop 
predictive  models  of  home  health 
resource  use.  That  will  serve  as  the  basis 
for  a  system  to  adjust  payments  for 
Medicare  home  health  services  for 
differences/changes  in  patient  service 
needs;  Frequency.  On  Occasion; 
Affected  Public.  Not-for-profit.  Business 
or  other  for-profit;  Number  of 
Respondents:  893,629;  Total  Annual 
Responses:  893,629;  Total  Annual 
Hours:  52,156. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above.  E-mail 
your  request,  including  your  address 
and  phone  number,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 


designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph 
Room  C2-25-05,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  January  30, 1997. 
Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources. 

[PR  Doc.  97-2899  Filed  2-5-97;  8:45  am) 
BIUJNQ  COOE  4120-3-P 


Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compUance  with  the  requirement 
for  opportunity  for  pubUc  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  35,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13).  the  Health 
Resources  and  Services  Administration 
(HRSA)  will  publish  periodic 
summaries  of  proposed  projects  being 
developed  for  submission  to  OMB  imder 
the  Paperwork  Reduction  Act  of  1995. 
To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans,  call  the  HRSA 
Reports  Clearance  Officer  on  (301)  443- 
1129. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

Review  and  Synthesis  of  Consumer/ 
CUent-level  Evaluation  and  Tracking 
Activities — ^NEW— A  mail  siuvey  will 
be  conducted  of  two  groups:  a  sample  of 
projects/grantees  that  are  currently 
funded  under  the  Ryan  White  CARE  Act 
(RWCA);  and  a  sample  of  organizations 
that  provide  services  to  people  with 
HTV/AIDS  but  are  not  currently  funded, 
or  have  never  been  funded,  imder  the 
RWCA.  This  second  group  of 
participants  will  be  randomly  selected 
by  state  from  the  CDC  National  AIDS 
Clearinghouse  Database  and  from  the 
National  Association  of  People  With 
AIDS  Database. 

The  survey  will  collect  information 
about  the  evaluation/tracking  activities 
that  were  implemented  from  1991  to 
1996  to  assess  consumer/client 
satisfaction  with  services.  The  purpose 
of  this  study  is  to  find  out  what  types 
of  evaluation/tracking  activities  have 
been  implemented,  and  to  identify  gaps 
within  these  activities.  The  study  will 
also  identify  "model"  evaluation/ 
tracking  activities  that  have  assessed 
consiuner/client  satisfaction  and 
implemented  findings  to  improve  HIV/ 
AIDS-related  services,  and 
consequently,  have  improved 
consiuner/cUent  satisfaction. 

The  study's  final  rejjort  will  include 
a  description  of  evaluation/tracking 
activities  among  organizations  that 
provide  services  to  people  with  HTV/ 
AIDS  and  in  depth  case  studies  of  three 
model  evaluations/tracking  activities 
that  can  be  easily  replicated  and  used  by 
other  projects,  llie  report  will  be 
disseminated  to  program-level  and 
project-level  officers  as  a  guide  on  how 
to  develop  and  implement  effective 
evaluation/tracking  activities  on 
consumer/chent  satisfaction. 

Estimates  of  respondent  burden  for 
the  survey  are  as  follows: 


Type  of  respondent 

Number  of 
respondents 

Responses 
per  re- 
spondent 

Average 

txirdenper 

response* 

(hour) 

TotaJ  bur- 
den hours 

RWCA-funded  protects/grantees « 

Organizations  serving  people  with  HIV/AIDS  not  funded  under  RWCA „ 

500 
500 

1 
1 

1 
.17 

500 
85 

Total 

1.000 

1 

.6 

585 

*  The  extent  of  evahjatior^traddng  activities  is  expected  to  vary  significantiy  between  the  two  sample  groups,  which  results  in  different  esti- 
mates of  average  burden  per  response. 
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Send  cominents  to  Patricia  Royston, 
HRSA  Reports  Clearance  Officer,  Room 
14-36,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Dated:  January  31. 1997. 

).  Hsniy  Montn, 

DirectoT,  Office  of  Policy  and  Information 
Coordination. 

[FR  Doc.  97-2923  Filed  2->5-97:  8:45  am] 
I  oooe  4MS-1S-P 


Malemai  and  Child  Health  Services; 
Federal  Sel^Aside  Program;  Research 
and  Training  Grants 

AQBICY:  Health  Resources  and  Services 
Administration  (HRSA). 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  HRSA  announces  that 
approximately  $47.9  million  in  fiscal 
year  (FY)  1997  funds  will  be  available 
for  Maternal  and  Child  Health  (MCH) 
Special  Projects  of  Regional  and 
National  Significance  (SPRANS) 
research  and  training  grants.  AU  awards 
are  made  under  the  program  authority  of 
section  502(a)  of  the  Social  Security  Act. 
the  MCH  Federal  Set-Aside  Program. 
MCH  research  and  training  grants 
improve  the  health  status  of  mothers 
and  children  through:  development  and 
dissemination  of  new  knowledge; 
demonstration  of  new  or  improved  ways 
of  dehvering  care  or  otherwise 
enhancing  Title  V  program  capacity  to 
provide  or  assure  provision  of 
appropriate  services;  and  preparation  of 
personnel  in  MCH-relevant  specialties. 
Giants  for  SPRANS  genetic  services  and 
special  MCH  improvement  projects 
(MCHIP),  which  contribute  to  the  health 
of  mothers,  children,  and  children  with 
special  health  care  needs  (CSHCN),  are 
being  announced  in  a  separate  notice. 
No  new  SPRANS  hemophilia  program 
grants  will  be  funded  in  FY  1997. 


Of  the  approximately  $47.9  miUion 
available  for  SPRANS  research  and 
training  activities  in  FY  1997.  about 
$8.1  miUion  will  be  available  to  support 
approximately  56  new  and  competing 
renewal  MCH  research  and  training 
projects.  About  $39.8  miUion  will  be 
used  to  support  continuation  of  existing 
MCH  research  and  training  activities. 
The  actual  amounts  available  for  awards 
and  their  allocation  may  vary  depending 
on  unanticipated  program  requirements 
and  the  volume  and  quality  of 
apphcations.  Awards  are  made  for  grant 
periods  which  generally  run  from  1  up 
to  5  years  in  duration.  Funds  for 
research  and  training  grants  under  the 
MCH  Federal  Set-Aside  Program  are 
appropriated  by  Public  l^w  104-208. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set-Aside  Program  addresses 
issues  related  to  the  Healthy  People 
2000  objectives  of  improving  maternal, 
infent,  child  and  adolescent  health  and 
developing  service  systems  for  children 
with  special  health  care  needs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Doomients, 
Government  Printing  Office 
Washix^on.  DC  20402-9325 
(telephone:  202-512-1800). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-firee 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 
of  a  fadUty)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 


ADDRESSES:  Federal  Register  notices 
and  application  guidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs.gov/hrsa/mchb. 
CUck  on  the  file  name  you  want  to 
download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or) 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <retum>.  The 
file  will  expand  to  a  WordPerfect  5.1 
file. 

For  applicants  for  SPRANS  research 
and  training  grants  who  are  unable  to 
access  application  materials 
electronically,  a  hard  copy  may  be 
obtained  from  the  HRSA  Grants 
Application  Center.  Applicants  for 
research  projects  will  use  Form  PHS 
398,  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
control  nimiber  0925-0001.  Applicants 
for  training  projects  will  use  Form  PHS 
6025-1,  approved  by  OMB  under 
control  number  0915-0060.  Requests 
should  specify  the  category  or  categories 
of  activities  for  which  an  application  is 
requested  so  that  the  appropriate  forms, 
information  and  materials  may  be 
provided.  The  Center  may  be  contacted 
by:  Telephone  Number:  1-888-300- 
HRSA,  FAX  Number:  301-309-0579,  E- 
mail  Address: 

HRSA.GAC@ix.netcom.com.  Completed 
applications  should  be  retiuned  to: 
Chants  Management  Officer,  HRSA 
Grants  Application  Goiter,  40  West 
Gude  Drive,  Suite  100,  Rockville, 
Maryland  20850.  Please  indicate  the 
CFDA  « [93.110(TA)-(RS)]  represent!^ 
the  category  or  subcategory  for  which 
the  application  is  being  submitted  (See 
TABLE  below). 

DATES:  Deadlines  for  receipt  of 
apphcations  differ  for  the  several 
categories  of  grants.  These  deadlines  are 
as  follows: 


MCH  Federal  Set-Aside  CoMPErmvE  Research  and  Training  Grants  Anticipated  Deadline,  Award,  Funding, 

AND  Project  Period  Information,  by  Category  FY  1997 


CFOANa 

Fundkig  souoeteategory 

EsLnunter 
of  awards 

EsLamounisn 
available 

AppMcaDon  aaaaww 

rro|eci  penon 

93.110(TA)  

93.110(TB)  

Category  1:  MCH  Long  Temi  Training 

Addesoeni  Health  ....„ 

R«^<^vi<ya' Pediatrtes 

Mar.  21. 1997 

Mar.  21. 1997 

Mar.  14. 1997 

Mar.  14. 1997 

Mar.  14, 1997 

Mar.  14. 1997 

Up  to  6... 

Up  to  8 

Up  to  3 

Up  to  3 

Up  to  3 

Up  to  3 

Up  to  3 

Up  to  15 

$22  million 

1  miUu"in 

UptoSyears. 
UptoSyears. 
Up  to  5  years. 
UptoSyears. 
UptoSyears. 
UptoSyears. 
Up  to  5  years. 

Upto3years. 

93.110(TC)  

Communication  Disorders 

Pedtalric  Dentistry „..„ 

Pedtatnc  Occupational  Therapy 

PedUric  Ptiysical  Therapy  

Pubic  HMrith  Social  Work  

1    IIHHIiXI    ....••.••••• 

400,000  

93.110(TG)  

400,000  

93.110(TH)  

400.000  

93.11001) 

400  000 

93.11001) 

Mar.  14. 1997 

400  000 

93.1100*0)  - 

Category  2:  MCH  Short  Term  Training 
ComkMng  Education  and  Develop- 
menL 

Category  3:  MCH  Research 

July  1. 1997  ._ „ 

1  mWion 

UMI 
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MCH  Federal  Set-Aside  Competitive  Research  and  Training  Grants  Anticipated  Deadune,  Award,  Funding. 
AND  Project  Period  Information,  by  Category  FY  1997— Continued 


CFDA  No. 

Furxfng  sourcfl/category 

Application  deadline 

Est  nunt>ef 
of  awards 

Est  amounts 
availat)le 

Profect  period 

93.11  (MRS)  

MCH  Research  Cycle  

Mar.  Land  Aug.  1.1997... 

Up  to  12 

1.9  nMion 

Up  to  5  years. 

Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 
(1)  received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  AppUcants  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service,  or  obtain  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Late 
applications  will  be  returned  to  the 
appUcant. 

FOR  FUFtTHER  MFOnMATiON  CONTACT: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to  the 
contact  persons  identified  below  for 
each  category  covered  by  this  notice. 
Requests  for  information  concerning 
business  management  issues  should  be 
directed  to:  Sandra  Perry,  Grants 
Management  Officer  (GMO),  Maternal 
and  Child  Health  Bureau.  5600  Fishers 
Lane.  Room  18-12.  Rockville,  Maryland 
20857,  telephone:  301-443-1440. 

SUPPLEMENTARY  INFORMATION: 

Program  Backgromid  and  Obiectives 

Section  502  of  the  Social  Security  Act. 
as  amended  by  the  Omnibus  Budget 
RecondUation  Act  (OBRA)  of  1989, 
requires  that  12.75  percent  of  amounts 
appropriated  for  the  Maternal  and  Child 
Hcudth  Services  Block  Grant  in  excess  of 
$600  miUion  are  set  aside  by  the 
Secretary  of  Health  and  Himian  Services 
(HHS)  for  special  Commimity  Integrated 
Service  Systems  {OSS)  projects 
auth(Mi2ed  under  Section  501(a)(3)  of 
the  Act.  Of  the  remainder  of  the  total 
appropriation,  Section  502(a)  of  the  Act 
requires  that  15  percent  of  the  funds  be 
retained  by  the  Secretary  to  support 
(through  grants,  contracts,  or  otherwise) 
special  projects  of  regional  and  national 
significance,  research,  and  training  with 
respect  to  maternal  and  child  health  and 
children  with  special  health  care  needs 
(including  early  intervention  training 
and  services  development);  for  genetic 
disease  testing,  counseling,  and 
information  development  and 
dissemination  programs;  for  grants 
(including  funding  for  comprehensive 
hemophiUa  diagnostic  treatment 
centers)  relating  to  hemophiUa  without 
regard  to  age;  and  for  the  screening  of 
newborns  for  sickle  cell  anemia,  and 


other  genetic  disorders  and  follow-up 
services.  The  MCH  SPRANS  set-aside 
was  established  in  1981.  Support  for 
projects  covered  by  this  announcement 
will  come  from  the  SPRANS  set-aside. 

Availabihty  of  FY  1997  funds  for 
MCH  research  and  training  grants  is 
being  announced  separately  from  other 
SPRANS  grants  this  year  in  order  to 
help  potential  appUcants  distinguish 
among  large  nimibers  of  SPRANS 
categories  and  subcategories. 

The  research  and  training  grants 
covered  in  this  notice  are  intended  to 
improve  the  health  statiis  of  mothers 
and  children.  Research  programs  focus 
on  the  development  of  new  knowledge 
for  appUcation  in  health  care  promotion 
and  prevention  efforts  directed  at 
pregnant  women,  women  of 
childbearing  age,  infants,  children, 
adolescents,  and  children  with  special 
health  care  needs  and  their  families. 
Findings  are  expected  to  have  potential 
for  appUcatioB  in  health  care  delivery 
programs  for  mothers  and  children. 

Training  programs  focus  on 
development  of  professionals  for 
leadership  roles,  in  combination  with 
advanced  professional  preparation. 
Training  is  intended  to  accomplish  the 
dual  objectives  of  developing  high 
levels  of  clinical  competence  and 
developing  leadership  attributes  which 
extend  beyond  clinical  acumen  and 
skills.  To  achieve  the  latter  objective, 
emjrfiasis  is  placed  on  those  curriculum 
and  practicum  areas  which  relate  to: 
populations  rather  than  individuals; 
systems  of  care  rather  than  specific 
services;  community-based  services 
rather  than  institution-based;  program 
administratitm  in  addition  to  clinical 
expertise;  pubUc  policy  in  addition  to 
practice  policy;  and  research  in  addition 
to  putting  new  knowledge  into  practice. 
With  an  understanding  of  and 
appreciation  for  these  broader  issues 
and  aspects  of  health  care,  professionals 
are  more  adeqiiately  prepared  to  deliver 
care  and  to  provide  leadership  in 
advancing  the  field  to  better  serve 
mothers  and  children. 

"Continuing  Education  and 
Development",  or  "CED",  includes:  (1) 
Conduct  of  short-term,  non-degree 
related  courses,  workshops, 
conferences,  symposia,  institutes,  and 
distance  learning  strategies;  and/or  (2) 
development  of  curricula,  guidelines. 


standards  of  practice  and  educational 
tools/strategies  intended  to  assiue 
quaUty  health  care  for  the  MCH 
population.  Continuing  Education  and 
Development  focuses  on  increasing 
leadership  skills  of  MCH  health 
professionals;  faciUtating  timely  transfer 
and  application  of  new  information, 
research  findings,  and  technology 
related  to  MCH;  and  updating  and 
improving  the  knowledge  and  skills  of 
health  and  related  professionals  in 
programs  serving  mothers  and  children, 
including  children  with  special  health 
care  needs  (CSHCN).  As  a  resuh  of  CED. 
professionals  in  MCH  and  related 
services  have  enhanced  leadership 
capabiUtie&and  practices  to  provide  for 
comprehensive  services  and  to  improve 
the  systems  that  deliver  services  for 
mothers  and  children. 

Eligible  Applicants 

MCH  training  grants  may  be  made 
only  to  pubhc  or  nonprofit  private 
institutions  of  higher  learning.  Hasearch 
grants  may  be  made  only  to  pubhc  or 
n(xiprofit  private  institutions  of  higher 
learning  and  pubhc  (m-  nonprofit  private 
agencies  and  organizations  engaged  in 
research  in  maternal  and  child  health  or 
programs  for  CSHCN.  As  noted  in  the 
FUNDING  CATEGORIES  section  below, 
based  on  the  subject  matter  of  particular 
categories  or  subcategories,  appUcations 
may  be  encoiuaged  from  aff^Ucants 
with  a  specified  area  of  expertise. 

Fanding  Categories 

Three  categories  of  SPRANS  research 
and  training  grants  are  open  for 
competition  in  FY  1997:  MCH  Long 
Term  Training,  MCH  Short  Term 
Training  (Continuing  Education  and 
Development),  and  MCH  Research. 

Category  1:  MCH  Long  Term  Trainiiig 

•  Subcategory  1.1:  Adolescent  Health 
(CFDA  #93. 11  OTA) 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  this 
competition  is  to  provide 
interdisciplinary  leadership  training  for 
several  professional  discipUnes  at  the 
graduate  and  postgraduate  levels  to 
prepare  them  for  leadership  roles  in 
training  for,  research  on,  and 
development  of  organized  systems  for 
deUvery  of  services  in  programs 
providing  adolescent  health  care. 
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•  Estimated  Amount  of  this 
Competition:  $2.2  million. 

•  Number  of  EjqMCted  Awards:  up  to 
6. 

•  Funding  Priorities  and/or 
PiefBrences:  Applications  are 
encoivaged  from  Departments  of 
Pediatrics  and  Internal  Medicine  of 
accredited  U.S.  Medical  Schools,  or 
certain  pediatric  teaching  hospitals 
having  formal  affiliations  with  schools 
of  medicine.  

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  Application  guidance 
materials  specify  final  criteria. 

•  Application  Deadline:  March  21, 
1997. 

•  Contact  Person:  Elizabeth  Brannon, 
M.S.,  RD.,  telephone:  301-443-2190. 

•  Subcategory  1.2:  Behavioral 
Pediatrics  (CFDA  #93.110TB) 

•  Narrative  I>escription  of  this 
Competition:  The  purpose  of  this 
competition  is  to  enhance  behavioral, 
psychosocial  and  developmental  aspects 
of  general  pediatric  care  through 
support  for  fellows  in  behavioral 
pediatrics  preparing  for  leadership  roles 
as  teachers,  investigators,  and  clinicians 
advancing  the  field  of  behavioral 
pediatrics  and  through  providing 
pediatric  practitioners,  residents,  and 
medical  students  with  essential 
biopsychosocial  knowledge  and  clinical 
expertise. 

•  Estimated  Amoimt  of  this 
Competition:  $  1  million, 

•  Number  of  Expected  Awards:  up  to 
8. 

•  Funding  Priorities  and/or 
Preferences:  Applications  are 
encouraged  from  departments  of 
pediatrics  with  an  identifiable 
behavioral  pediatrics  imit/program 
within  accredited  medical  schools  in 
the  United  States. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  AppUcation  guidance 
materials  specify  final  criteria. 

•  Application  Deadline:  March  21. 
1997. 

•  Contact  Person:  Elizabeth  Brannon. 
M.S..  RD.,  telephtme:  301-443-2190. 

•  Subcategory  1.3:  Communication 
Disorders  (CFDA  #93.110TC) 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  this 
competition  is  to  provide  leadership  in 
communication  disorders  education 
through  support  of:  (1)  Graduate 
training  of  speech/language  pathologists 
and/or  audiologists  to  assume 
leadership  roles  in  programs  providing 
health  and  related  services  for 
populations  of  children,  particularly 
those  with  special  health  care  needs;  (2) 
development  and  dissemination  of 
curriculum  resources  to  enhance 
pediatric  content  in  communication 


disorders  training  programs;  and  (3) 
consultation,  technical  assistance  and 
continuing  education  in  communication 
disorders  geared  to  the  needs  of  the 
MCH  commimity. 

•  Estimated  Amoimt  of  this 
Competition:  $400,000. 

•  Number  of  Expected  Awards:  up  to 
3. 

•  Fimding  Priorities  and/or 
Preferences:  Applications  are 
encouraged  bom  departments  or 
programs  of  audiology.  commtmication 
disorders  or  speech  and  language 
pathology  in  institutions  of  higher 
learning  that  offer  a  graduate  degree  and 
are  accredited  for  graduate  education  by 
the  American  Speech-Language-Hearing 
Association  (ASHA)  Council  on 
Academic  Accreditation. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW. 

AppUcation  gmdance  materials 
specify  final  criteria. 

•  AppUcation  Deadline:  March  14. 
1997. 

•  Contact  Person:  EUzabeth  Braimon, 
M.S..  RD.,  telephone:  301-443-2190. 

•  Subcatego^  1.4:  Pediatric  Dentistry 
(CFDA  #93.110TG) 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  this 
competition  is  to  provide  leadership  in 
pediatric  dentistry  education  through 
support  of:  (1)  postdoctoral  training  of 
dentists  in  the  primary  care  specialty  of 
pediatric  dentistry  to  assume  leadership 
roles  related  to  oral  health  programs  for 
populations  of  children,  particularly 
those  with  special  health  care  needs;  (2) 
development  and  dissemination  of 
curriculum  resources  to  enhance 
pediatric  content  in  dentistry  training 
programs:  and  (3)  consultation, 
technical  assistance  and  continuing 
education  in  pediatric  dentistry  geared 
to  the  needs  of  the  MCH  community. 

•  Estimated  Amount  of  this 
Competition:  $400,000. 

•  Number  of  Expected  Awards:  up  to 
3. 

•  Funding  Priorities  and/or 
Preferences: 

AppUcations  are  encouraged  bom 
advanced  education  programs  in 
pediatric  dentistry  accredited  by  the 
Commission  on  Dental  Accreditation 
(CODA)  at  institutions  which  offer 
graduate  degrees  at  the  Master's  level 
and  above. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  AppUcation  guidance 
materials  specify  final  criteria. 

•  Application  Deadline:  March  14, 
1997. 

•  Contact  Person:  EUzabeth  Brannon, 
M.S.,  R.D.,  telephone:  301-443-2190. 

•  Subcatego^  1.5:  Pediatric 
Occupational  Tlierapy  (CFDA 
#93.110TH) 


•  Narrative  Description  of  this 
Competition:  The  purpose  of  this 
competition  is  to  provide  leadership  in 
pediatric  occupational  therapy  training 
through  support  of:  (1)  post-professional 
graduate  training  of  occupational 
therapists  for  leadership  roles  in 
programs  providing  health  and  related 
services  for  populations  of  mothers  and 
children,  particiilarly  those  with  special 
health  care  needs;  (2)  development  and 
dissemination  of  ciuriculum  resoiut»s 
to  enhance  pediatric  content  in 
occupational  therapy  training  programs; 
and  (3)  consultation,  technical 
assistance  and  continuing  education  in 
occupational  therapy  geared  to  the 
needs  of  the  MCH  community. 

•  Estimated  Amount  of  this 
Competition:  $400,000. 

•  Number  of  Expected  Awards:  up  to 
3. 

•  Funding  Priorities  and/or 
Preferences: 

AppUcations  are  encoiu^ged  from 
schools  or  departments  of  occupational 
therapy  accredited  by  the  Accreditation 
Council  for  Occupational  Therapy 
Education  (ACOTE).  Preference  wiU  be 
given  to  schools/departments  with  an 
estabUshed  doctoral  program  with  a 
pediatric  focus  or  which  are  developing 
such  a  doctoral  program.       ^g 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  AppUcation  guidance 
materials  specify  final  criteria. 

•  AppUcation  Deadline:  March  14, 
1997. 

•  Contact  Person:  EUzabeth  Brannon, 
M.S.,  RD.,  telephone:  301-443-2190. 

•  Subcategory  1.6:  Pediatric  Physical 
Therapy  (CFDA  i93.110TI) 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  this 
competition  is  to  provide  leadership  in 
pediatric  physical  therapy  education 
through  support  of:  (1)  post-profiessional 
graduate  training  of  physical  therapists 
for  leadership  roles  in  programs 
providing  health  and  related  services  for 
populations  of  mothers  and  children, 
particularly  those  with  special  health 
care  needs;  (2)  development  and 
dissemination  of  curriculum  resources 
to  enhance  pediatric  content  in  physical 
therapy  training  programs;  and  (3) 
consultation,  technical  assistance  and 
continuing  education  in  pediatric 
physical  therapy  geared  to  the  needs  of 
the  MCH  community. 

•  Estimated  Amoimt  of  this 
Competition:  $400,000. 

•  Number  of  Expected  Awards:  up  to 
3. 

•  Funding  Priorities  and/or 
Preferences:  Applications  are 
encouraged  from  post-professional-level 
graduate  degree  programs  for  physical 
therapists.  Preference  will  be  given  to 
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established  doctoral  programs  with  a 
pediatric  focus  or  to  advanced  masters 
programs  with  a  pediatric  focus  which 
are  developing  such  a  doctoral  program. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  Application  guidance 
materials  specify  final  criteria. 

•  AppUcation  E)eadline:  March  14, 
1997. 

•  Contact  Person:  Elizabeth  Brannon, 
M.S.,  R.D.,  telephone:  301-443-2190. 

•  Subcategory  1.7:  PubUc  Health 
Social  Work  (CFDA  i93.110TL) 

•  Narrative  Description  of  this 
Competition:  The  purpo$e  of  this 
competition  is  to  provide  leadership  in 
public  health  social  work  education 
through  support  of: 

(1)  graduate  training  of  social  workers 
for  leadership  roles  in  programs 
providing  health  and  related  services  for 
populati(His  of  mothers  and  children, 
including  those  with  special  health  care 
needs;  (2)  development  and 
dissemination  of  ciuriculum  resources 
to  enhance  MCH  content  in  social  work 
training  programs;  and  (3)  consultation, 
technical  assistance  and  continuing 
education  in  public  health  social  work 
geared  to  the  needs  of  the  MCH 
community.  Category  A  programs 
provide  a  master's  degree  in  social 
work,  while  category  B  programs 
provide  a  Master's  degree  in  public 
health  following  the  MSW  or  combined 
with  a  doctoral  degree  in  social  work. 

•  Estimated  Amoimt  of  this 
Competition:  $400,000. 

•  Nimiber  of  Expected  Awards:  up  to 
2  in  Category  A;  1  in  Category  B. 

•  Funding  Priorities  and/or 
Preferences:  For  Category  A  grants, 
applications  are  encouraged  from 
graduate  programs  of  social  work  with 
a  Master's  Degree  program  which  is 
fully  accredited  by  the  Council  on 
Social  Work  Education  (CSWE),  and 
which  have  a  concentration  in  health. 
For  Category  B  grants,  apphcations  are 
encoura^9d  from  graduate  schools  of- 
pubic  health  accredited  by  the  Council 
on  Education  in  PubUc  Health  (CEPH), 
or  schools  of  social  wori(  (accredited  by 
CSWE)  offiering  a  imiversity-approved 
post-MSW  program  in  pubUc  health 
social  work  leading  to  the  MPH  or 
combined  MPH  and  PhD/DSW.  The  two 
programs  must  have  a  formal  affiliation. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  Application  guidance 
materials  specify  final  criteria. 

•  Application  Deadline:  March  14, 
1997. 

•  Contact  Person;  Elizabeth  Brannon, 
M.S.,  R.D.,  telephone:  301-443-2190. 

Category  2:  MCH  Short  Term  Training 

•  Continuing  Education  and 
Development  (CFDA  i93.110.TO) 


•  Narrative  Description  of  this 
Competition:  The  purpose  of  this 
competition  is  to  facilitate  timely 
transfer  and  appUcation  of  new 
information,  research  findings,  and 
technology  related  to  MCH  through:  (1) 
conduct  of  shori-term,  non-degree 
related  coiuses,  workshops, 
conferences,  symposia,  institutes,  and 
distance  learning  strategies  and/or;  (2) 
development  of  curricma,  guidelines, 
standards  of  practice  or  educational 
tools/strategies  intended  to  assure 
quahty  health  care  for  the  MCH 
population.  The  goal  is  to  improve  the 
health  status  of  the  MCH  population 
through  enhancing  the  leadership 
capabiUties  and  practices  of 
professionals  in  MCH  and  related 
services  and  through  modifying  the 
systems  that  deliver  services. 

•  EUgible  Organizations:  AppUcants 
may  be  public  or  nonprofit  private 
institutions  of  higher  learning. 

•  Estimated  Amount  of  this 
Competition:  $1  million. 

•  Niunber  of  Expected  Awards:  Up  to 
15. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  Application  guidance 
materials  specify  final  criteria. 

•  Application  Deadline:  July  1, 1997. 

•  Contact  Person:  Elizabeth  Brannon, 
M.S.,  R.D.,  telephone:  301-443-2190. 

Category  3:  MCH  Research 

•  Narrative  Description  of  this 
Competition:  This  category  encourages 
research  in  maternal  and  child  health 
which  has  the  potential  for  ready 
transfer  of  findings  to  health  care 
deUvery  programs.  Of  special  interest 
are  projects  that  address  factors  and 
processes  that  lead  to  disparities  in 
health  status  and  the  use  of  services 
among  minority  and  other 
disadvantaged  groups  as  well  as  health 
promoting  behaviors,  quality  outcome 
measures,  and  system/integration 
reform.  Effsctive  for  the  August  1, 1997, 
competition,  a  comprehensive  research 
agenda  or  plan  is  available  to  guide 
prospective  research  appUcants.  The 
agenda  is  composed  of  a  list  of  research 
issues  or  questions  identified  by  a 
national  advisory  group  in  1994  to  be  of 
critical  importance  for  the  mission  of 
the  MCHB  as  it  enters  the  year  2000  and 
beyond.  A  copy  of  the  agenda  is 
included  with  the  appUcation  kit  for 
research  projects. 

•  Estimated  Amount  of  this 
Competition:  $1.9  milUon. 

•  Niunber  of  Expected  Awards:  Up  to 
12. 

•  Funding  Priorities  and/or 
Preferences:  Within  the  issues/questions 
comprising  the  research  agenda, 
preference  for  funding  will  be  given  to 


projects  which:  (1)  Seek  to  develop 
measures  of  racism  and/or  study  its 
consequences  for  the  health  of  mothers 
and  cldldren;  (2)  investigate  the  role 
that  fathers  play  in  caring  for  and 
nurturing  the  health,  growth,  and 
development  of  children;  and  (3) 
address  the  factors  and  processes  that 
enhance  the  quality,  safety,  access,  and 
efiiectiveness  of  health  care  services 
provided  to  mothers  and  newborns, 
especially  in  light  of  the  impact  of 
managed  care. 

•  Evaluation  Criteria:  See  CRITERIA 
FOR  REVIEW.  AppUcation  guidance 
materials  specify  final  criteria. 

•  AppUcation  Deadlines:  March  1  and 
August  1, 1997. 

•  Contact  Person:  Gontran  Lamberty, 
Dr.  P.H.,  telephone:  301-553-2190. 

Special  Concerns 

In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  hi^  quaUty 
education  by  broadening  participation ' 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  imiquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportunities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
pubUc  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  (HSI)  in  all 
categories  in  this  notice  for  which 
applications  from  academic  institutions 
are  encouraged.  This  is  in  conformity 
with  the  Federal  Government's  poUdes 
in  support  of  White  House  Initiatives  on 
Historically  Black  Colleges  and 
Universities  (Executive  Order  12876) 
and  Educational  ExceUence  for  Hispanic 
Americans  (Executive  Order  12900).  An 
approved  proposal  from  a  HBCU  or  HSI 
wiU  receive  a  0.5  point  favorable 
adjustment  of  the  priority  score  in  a  4 
point  range  before  funding  decisions  are 
made. 

Evaluation  Protocol 

Maternal  and  child  health 
discretionary  grant  projects,  including 
all  projects  awarded  as  part  of  the  MCH 
Research  and  Training  program,  are 
expected  to  incorporate  a  carefully 
designed  and  well  plaimed  evaluation 
protocol  capable  of  demonstrating  and 
documenting  measurable  progress 
toward  achieving  the  project's  stated 
goals.  The  protocol  should  be  based  on 
a  clear  rationale  relating  the  grant 
activities,  the  project  goals,  and  the 
evsluation  measures.  Wherever 
possible,  the  measurements  of  progress 
toward  goals  should  focus  on  health 
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outcome  indicators,  rather  than  on 
intermediate  measures  such  as  process 
or  outputs.  A  project  lacking  a  complete 
and  well-conceived  evaluation  protocol 
as  part  of  the  planned  activities  may  not 
behmded. 

Proiect  Review  and  Funding 

Within  the  limit  of  funds  determined 
by  the  Secretary  to  be  available  for  the 
activities  described  in  this 
announcement,  the  Secretary  will 
review  applications  for  funds  under  the 
specific  project  categories  in  the 
FUNDING  CATEGORIES  section  above 
as  competing  applications  and  may 
award  Federal  funding  for  projects 
which  will,  in  her  judgment,  best 
promote  the  purpose  of  title  V  of  the 
Social  Seciirity  Act;  best  address 
achievement  of  Healthy  Children  2000 
objectives  related  to  maternal,  infant, 
child  and  adolescent  health  and  service 
systems  for  children  at  risk  of  chronic 
and  disabling  conditions;  and  otherwise 
best  promote  improvements  in  maternal 
and  child  health. 

Criteria  for  Review 

The  criteria  which  follow  are  used,  as 
pertinent,  to  review  and  evaluate 
applications  for  awards  under  all 
SPRANS  grants  and  cooperative 
agreement  project  categories  annoimced 
in  this  notice.  Further  guidance 
regarding  review  criteria  is  supplied  in 
apphcation  materials,  which  specify 
final  criteria. 

— ^The  quaUty  of  the  project  plan  or 
methodology. 

— ^The  need  for  the  research  or  training. 

—The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  health  of  children 
with  special  health  care  needs; 

— ^The  extent  to  which  the  project  is 
respcmsive  to  poUcy  concerns 
applicable  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as 
published  in  program  announcements 
or  guidance  materials. 

— ^The  extent  to  which  the  estimated 
cost  to  the  Government  of  the  project 
is  reasonable,  considering  the 
anticipated  results. 

—The  extent  to  which  the  project 
personnel  are  well  quaUfied  by 
training  and/or  experience  for  their 
roles  in  the  project  and  the  appUcant 
organization  has  adequate  facilities 
and  personnel. 

—The  extent  to  which,  insofar  as 
practicable,  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 
project  olqectives. 


— The  adherence  of  the  project's 
evaliiation  plans  to  the  requirements 
in  the  EVALUATION  PROTOCOL. 

— The  extent  to  which  the  project  will 
be  integrated  with  the  achninistration 
of  the  Maternal  and  Child  Health 
Services  block  grants,  State  primary 
care  plans,  public  health,  and 
prevention  programs,  and  other 
related  programs  in  the  respective 
State(s). 

— The  extent  to  which  the  application  is 
responsive  to  the  special  concerns 
and  program  priorities  specified  in 
this  notice. 

Funding  of  Approved  Applications 

Final  fimding  decisions  for  SPRANS 
research  and  training  grants  are  the 
responsibility  of  the  Director,  MCHB.  In 
considering  scores  for  the  ranking  of 
approved  applications  for  funding, 
preferences  may  be  exercised  for  groups 
of  applications,  e.g.,  competing 
continuations  may  be  funded  ahead  of 
new  projects.  Within  any  category  of 
approved  projects,  the  score  of  an 
individual  project  may  be  favorably 
adjusted  if  the  project  addresses  specific 
priorities  identified  in  this  notice.  In 
addition,  special  consideration  in 
assigning  scores  may  be  given  by 
reviewers  to  individual  applications 
that  address  areas  identified  in  this 
notice  as  special  concerns. 

Public  Heahh  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovenunental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jiuisdictions.  Community- 
based  nongovernmental  applicants  are 
required  to  submit  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  fiace  page  of  the 
application  (SF  525). 

(b)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  sununary  of  the  services  to  be 
provided. 


(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovOTiunental  review  of  Federal 
prozrams. 

Tbe  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.110. 

Dated:  January  31, 1997. 
Giro  V.  Sumaya.   • 
Adrnj/iistrator. 

(FR  Doc  97-3013  Filed  2-5-97;  8:45  amj 
MUJNQ  CODE  4160-1S-^ 


National  Institutes  of  Health 

Sulmisslon  for  OMB  Review; 
Comment  Request;  "Infant  Sleep 
Position  and  Sudden  Infant  Death 
Syndrome  (SIDS)  Risk"  Study 

SUMMARY:  Under  the  provisions  of 
Section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institute  of  Child  Health  and  Human 
Devek>pment  (NICHD).  the  National 
Institutes  of  Health  (NEH),  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  coUection  listed  below. 
This  proposed  information  was 
previously  published  in  the  Federal 
Register  on  January  29, 1996,  page  2836 
and  allowed  60  days  for  public 
comment.  No  public  comments  were 
received.  The  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comment.  The  NIH  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  imless  it  displays  a 
currenUy  valid  OMB  control  niunber. 

Proposed  CoUection 

Title:  "Infant  Sleep  Position  and 
Sudden  Infant  Death  Syndrome  (SIDS) 
Risk"  Study.  Type,  of  Information 
CoUection  Request:  New.  Need  and  Use 
of  Information  Collection:  Tliis  study  is 
a  popidation-based  case-control  study  of 
inJEant  sleeping  position  in  relation  to 
the  risk  of  SIDS  to  be  conducted  in  11 
counties  of  California.  The  primary 
objectives  of  the  study  are  to  1) 
determine  the  risk  of  SIDS  associated 
with  sleeping  in  the  prone  or  side 
positicms  relative  to  the  supine  position; 
2)  identify  any  factors  that  exacerbate 
the  association  of  sleeping  position  with 
the  risk  of  SIDS;  and  3)  to  estabhsh 
baseline  information  on  the  prevalence 
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of  each  sleeping  position  among  infants 
in  the  defined  Northern  and  Southern 
Cahfomia  regions.  Frequency  of 
Response:  Once.  Affected  Public: 
hidividuals.  Type  of  Respondents: 
Parents.  The  annual  reporting  burden  is 
as  follows:  Estimated  Number  of 
Respondents:  1,350;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response:  1 
and  Estimated  Total  Annual  Burden 
Hours  Requested:  1,350.  The  annuaUzed 
cost  for  respondents  is  estimated  at: 
$13,500.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  afi'ected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  pubUc  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instmments,  contact:  Dr. 
Marian  Willinger,  Pregnancy  and 
Perinatology  Branch,  Center  for 
Research  for  Mothers  and  Children, 
NICHD,  NIH,  Building  6100,  Room 
4B11H,  6100  Executive  Boulevard, 
Bethesda,  MD  20852,  or  call  non-toll- 
free  niunber  (301)  496-5575. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  on  or  before 
March  10, 1997. 


Dated:  January  29, 1997. 
Ben)amin  E.  Fulton, 
Executive  Officer,  NICHD. 
(FR  Doc.  97-2883  Filed  2-5-97;  8:45  am) 
BIUINQ  CODE  4140-01-M 

National  Cancer  Institute:  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Small  Grants  Program — 
Cancer  Epidemiology. 

Date:  February  18, 1997. 

Time:  1:00  p.m. 

Place:  Teleconference,  Executive  Plaza 
North,  Room  635B,  6130  Executive 
Boulevard.  Bethesda.  MD  20892. 

Contact  Person:  John  W.  Abrell.  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  635B,  6130  Executive  Boulevard,  MSC 
7405,  Bethesda,  MD  20892-7405,  Telephone: 
301/49&-9767. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and  the  discussions  cpuld 
reveal  confidential  trade  secrets  or 
conunercial  property  such  a  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Reisearch;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  January  30. 1997. 
Paula  N.  HajTM, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-2884  Filed  2-5-97;  8:45  am) 
HLUNQ  CODE  4140-01-M 


National  instituta  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 


Purpose/ Agenda:  To  review  individual 
contract  proposal. 

Name  of  SEP:  Production  of  cDNA  From 
TempKiral  and  Spatial  Embryonic  Tissues 
(Telephone  Conference  Call). 

Date:  February  28, 1997. 

Time;  12:00  p.m.-l:00  p.m. 

Place:  6100  Executive  Boulevard,  6100 
Building,  Room  5E01F,  Rockville,  Maryland 
20582. 

Contact  Person:  Hameed  Khan,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building. 
Room  5E01,  Rockville,  Maryland  20582, 
Telephone:  301-496-1485. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5,  U.S.C.  The 
discussions  of  this  proposal  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
{>ersonal  information  concerning  individuals 
associated  with  the  propK)sal,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.864,  Population  Research 
and  No.  93.665,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  January  31, 1997. 
Paula  N.  Hayas, 

Acting  Committee  Management  Officer,  NIH. 
(FR  Doc.  97-2885  Filed  2-5-97;  8:45  am] 
BHJJNO  COM  414»«-M 


National  Institute  of  Neurological 
Disorders  and  Strolce,  Dhdsion  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

Name  of  CoiMnittee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  ConlRence  Call). 

Date:  February  19, 1997. 

Time;  1:00  p.m. 

Mace:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10,  Bethesda, 
Maryland  20892. 

Contact  Person:  Dr.  Howard  Weinstein/Mr. 
Phillip  Wiethom,  Scientific  Review 
Administrator,  National  Institutes  of  Health, 
7550  Wisconsin  Avenue,  Room  9ClO, 
Bethesda,  MD  20892,  (301)  496-9223. 

Purpose/ Agenda:  To  review  and  evaluate 
two  SBIR  Phase  I  Topic  025  Contract 
Proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  January  31, 1997. 
Paula  N.  Hayea, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-2887  Filed  2-5-97;  8:45  am] 
MUMQ  COM  414«41-M 

National  Institute  of  Mental  Healtii; 
Notica  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  6, 1997. 

rune;  1  p.m. 

f^ace:  Parklawn.  Room  9C-18,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Angela  L  Redlingshafer, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane. 
Rockville,  MD  10857.  Telephone:  301, 443- 
1367. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date.  March  11. 1997. 

rime:  11  a.m. 

Pface;  Parklawn,  Room  9C-18.  5600 
Fishers  Lane.  Rockville.  MD  1()857. 

Contact  Person:  W.  Gregory  Zinunerman, 
Parklawn.  I^m  9C-18.  5600  Fishers  Lane, 
Rockville,  MD  10857,  Telephone:  301, 433- 
4868. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  522b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242. 93.281, 93.282) 

Dated:  January  31, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
IFR  Doc.  97-2886  Filed  2-5-97;  8:45  am] 

■LUNQ  CCOf  414»41-M 


National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Hiunan  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/ Agenda:  To  review  and  evaluate 
an  individual  grant  application. 

Name  of  SEP:  University  of  Texas 
Population  Research  Center. 

Date:  February  5-7. 1997. 

Time:  February.  5— 6:00  p.m.-10:00  p.m.; 
February  6 — 8:00  a.m.-5:00  p.m.;  February 
7 — 8:00  a.m.-adjoumment 

Place:  Hawthorn  Suites,  4020 IH-35  South, 
Austin,  Texas  78704. 

Contact  Person:  A.T.  Gregoira,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard.  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852, 
Telephone:  301-496-1485. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  TiUe  5.  U.S.C.  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children.  National  Institutes  of  Health) 

Dated:  January  31, 1997. 
Paula  N.  Hayw, 

Acting  Committee  Management  Officer,  NDi. 
(FR  Doc.  97-2889  Filed  2-5-97;  8:45  am) 

BNXMQ  COOC  4140-01-M 


National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Mooting 

Piusuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Unsolicited  AIDS. 

Date:  February  20-21. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Iim  Chevy  Chase.  5520 
Wisconsin  Avenue,  Chevy  Chase.  MD  06815, 
(301)  656-1500. 

Contact  Person:  Paula  Strickland, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard.  Solar  Bldg.,  Room  4C02, 
Bethesda,  MD  20892,  (301)  402-0643. 


Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  January  31, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-2892  Filed  2-5-97;  8:45  am] 
BHJJNQ  CODE  4140-01-M 


National  Institute  of  Arthritis  and 
Musculoskeletal  and  SIdn  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  lG(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  Arthritis  and  Musculoskeletal  and 
Skin  Diseases  Special  Grants  Review 
Committee  of  the  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Special 
Grants  Review  Committee. 

Dates  of  Meeting:  February  6, 1997. 

Time:  8:00  a.m.-adjoumment. 

t^ace  of  Meeting:  Bethesda  Holiday  Inn, 
8120  Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Contact  Person:  Theresa  Lo,  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  45  Center  Drive,  Rm.  5AS-37B, 
Bethesda,  Maryland  20892-6500,  Telephone: 
301-594-4952. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
dUsclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  pubUshed  less 
than  IS  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


UMI 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Project  Grants  in 
Arthritis,  Musculoskeletal  and  Skin  Diseases 
Research;  National  Institutes  of  Health,  HHS) 

Dated:  February  3, 1997. 
La  Verne  Y.  StaringBeld, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-3076  Filed  2-4-97;  3:43  pm) 
BILUNQ  CODE  414»-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  IMeetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Date:  February  4, 1997. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4210. 
Telephone  Conference. 

Contact  Person:  Dr.  Bruce  Maurer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4210,  Bethesda, 
Maryland  20892,  (301)  435-1225. 

Name  of  SEP:  Clinical  Sciences. 

Date:  February  5, 1997. 

Time:  3:00  p.m. 

Place:  Westin  Hotel,  Washington,  DC. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4140,  Bethesda,  Maryland  20892,  (301) 
435-1214. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Clinical  Sciences. 

Date:  February  2&-28, 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Gopal  Sharma, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  4-5, 1997. 

rime:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Betty  Hay  den. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4206,  Bethesda, 
Maryland  20892,  (301)  435-1223. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  lB-19, 1997. 

Time:  8:30  a.m. 

Mace:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  )ohn  Beisler,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4172,  Bethesda,  Maryland  20892,  (301) 
435-1727. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  30-April  1, 1997. 

Time:  8:30  a.m. 

Place:  Hoi  iday  Inn ,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Syed  Quadri,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4132,  Bethesda,  Maryland  20892.  (301) 
435-1211. 

Mime  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  8-9, 1997. 

Time:  7:30  p.m. 

Place:  Georgetown  Holiday  Inn, 
Washington,  DC. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5104.  Bethesda, 
Maryland  20892.  (301)  435-1165. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  IT.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  NaUonal  Institutes  of  Health, 
HHS) 

Dated:  January  31, 1997. 
Paula  N.  Hajrea. 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc.  97-2886  Filed  2-5-«7;  8:45  am] 

BiUJNQ  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Ciosed  RAeetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  February  24-26, 1997. 

Time:  8:00  a.m. 

I^ace:  Doubletree  Hotel,  Rockville, 
Maryland. 

Contact  Person:  Dr.  Dharam  Dhindsa, 
Scientific  Review  Administrate,  6701 
Rockledge  Drive,  Room  5206,  Bethesda, 
Maryland  2t)892,  (301)  435-1174. 

Mime  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  February  26, 1997. 

Time:  6:00  p.m. 

I^ace:  Doubletree  Hotel,  Rockville, 
Maryland. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4122,  Bethesda, 
Maryland  20892,  (301)  435-1779. 


Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  10-12, 1997. 

Time:  8:00  a.m. 

Place:  The  Ritz-Carlton,  Washington,  DC 

Contact  Person:  Dr.  David  Simpson, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  5192,  Bethesda, 
Maryland  20892,  (301)  435-1278. 

Name  of  SEP:  Microbiological  and 
Immimological  Sciences. 

Date:iAaith  12, 1997. 

Time:  8:30  a.m. 

Place:  American  Inn,  Bethesda,  Maryland. 

Contact  Person:  Dr.  Marcel  Pons,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4196,  Bethesda,  Maryland  20892,  (301) 
438-1217. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  14, 1997. 

rime;  8:30  a.m.. 

Place:  Ramada  Inn,  Rockville,  Maryland. 

Contact  Person:  Dr.  Abubakar  Shaikh, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  6166,  Bethesda, 
Maryland  20892,  (301)  435-1042. 

Mune  of  SEP:  Clinical  Sciences. 

Date:  March  18, 1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Gaithersburg, 
Maryland. 

Contact  Person:  Dr.  Shirley  Hilden, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4218,  Bethesda, 
Maryland  20892,  (301)  435-1198. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  27-28, 1997. 

Time:  8KX)  a.m. 

Mace:  Conference  Room ),  Natcher  Bldg., 
NIH.  Bethesda,  Maryland. 

Contact  Person:  Dr.  Richard  Panniers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5106,  Bethesda. 
Maryland  20892,  (301)  435-1166 

Mune  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  31, 1997. 

Time:  8:00  a.m. 

Place:  Doubletree  Hotel.  Rockville. 
Maryland. 

Contact  Person:  Dr.  Harish  Chopra, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5112.  Bethesda, 
Maryland  20892.  (301)  435-1169. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  prop>osals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  {lersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.878. 
93.892, 93.893.  National  Institutes  of  Health. 
HHS) 
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Dated:  January  31, 1997. 
Paula  N.  Hayva, 

Acting  Committee  Management  Officer.  NUi. 
IFR  Doc.  97-2891  Filed  2-5-97;  8:45  am) 
MLUNQ  COM  4140-ei-M 


Warren  Qrant  Magnuson  Clinical 
Cantar;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Governors 
of  the  Warren  Grant  Magnuson  Clinical 
Center  and  its  Executive  Committee, 
February  9-10, 1997,  which  was 
pubhshed  in  the  Federal  Register  on 
January  21,  1997  {62  FR  3051). 

The  Executive  Committee  will  meet 
on  February  9  at  the  Bethesda  Hyatt. 
One  Metro  Center,  Bethesda,  Maryland, 
but  will  begin  at  7:30  p.m.  instead  of  the 
previously  stated  6:00  p.m.  The  Board 
meeting  remains  at  the  same  time  and 
place,  1:00  p.m..  Medical  Board  Room, 
Building  10,  National  Institutes  of 
Health,  Bethesda.  Maryland. 

As  previously  advertised,  these 
meetings  will  be  open  to  the  public. 
However,  in  accordance  with  the 
provisions  set  forth  in  sec.  552b(c)9(B) 
of  Title  5,  U.S.C.  and  sec.  10(d)  of  Pub. 
L.  92-463.  both  meetings  may  close  to 
the  pubhc  for  discussion  of  patient- 
related  issues,  the  premature  disclosure 
of  which  would  frustrate 
implementation  of  proposed  agency 
actions. 

Dated:  January  31. 1997. 
Paula  N.  Haya. 

Acting  Committee  Management  Officer,  NIH. 
(PR  Doc.  97-2890  Filed  2-5-97;  8:45  am) 
HUJNQ  COM  414e-«1-«l 


DEPARTMENT  OF  THE  INTERIOR 

Flah  and  Wildlife  Servica 

Notica  of  Receipt  of  Applicationa  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

PRT-824555 

Applicant  University  of  California,  San 
Diego,  CA. 

The  applicant  requests  a  permit  to 
import  hair  samples  taken  from  captive- 
bom  Goeldi's  marmoset  [Callimico 
goeldii)  from  Switzerland  for  DNA 
analysis  to  enhance  the  propagation  and 
survival  of  the  species. 


PRT-785649 

Applicant  Wildlife  Conservation  Society, 
Bronx.  NY. 

The  applicant  requests  a  renewal 
permit  to  import  blood  samples  from 
chimpanzee  (Pan  Iroglodytes)  and 
Pygmy  chimpanzee  (Pan  paniscus). 
gorilla  (Gorilla  gorilla).  Northern  white 
rhinoceros  (Ceratotherium  simum 
cottoni),  and  African  elephant 
(Loxodonta  africana)  for  the  purpose  of 
scientific  research  and  enhancement  of 
survival  of  the  species. 

PRT-824669 

Applicant  Richard  Curt  Rowland,  Fairfield, 
CA. 

The  appUcant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  (Damahscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 

PRT-822461 

Applicant  Virgil  W.  Binkley.  Townsend,  MT. 

The  applicant  requests  a  permit  to 
import  a  sport-hunted  cheetah 
(Acinonyx  jubatus]  from  Namibia  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

PRT-824722 

Applicant  Wildlife  Conservation  Society. 
Bronx,  ^fy. 


The  appUcant  requests  a  permit  to 
import  blood  samples  taken  from  wild 
American  crocodile  (Crocodylus  acutus) 
and  Morelet's  crocodile  [Crocodylus 
moreletii]  for  the  purpose  of  scientific 
research  and  enhancement  of  survival  of 
the  species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington.  Virginia  22203 
and  must  be  received  by  the  Director 
writhin  30  days  of  the  date  of  this 
pubUcation. 

Docimients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociiments  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Room  430.  Arlington. 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 


Dated:  January  31, 1997. 
Mary  Ellen  Amtower. 
Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 
[FR  Doc.  97-2878  Filed  2-5-97;  8:45  am) 
MLUNQ  CODE  4310-66-P 


Qeological  Survey 

Application  Notice  Describing  the 
Areas  of  interest  and  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRP)  for  Fiscal  Year  (FY) 
1998 

agency:  Department  of  the  Interior.  U.S. 
Geological  Siuvey. 
action:  Notice. 

SUMMARY:  Apphcations  are  invited  for 
research  projects  imder  the  NEHRP. 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
prediction;  to  provide  earth-science  data 
and  information  essential  to  determine 
seismic  hazards  present  in  the  United 
States;  and  information  essential  to 
mitigate  earthquake  damage. 

Applications  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  state  and  local  governments. 

The  NEHRP  supports  research  related 
to  the  following  general  areas  of  interest: 

/.  Evaluatiag  National  and  Regional 
Hazard  and  Risk.  National  and  regional 
hazard  and  risk  maps  are  critical  to 
effective  risk  reduction  strategies. 

n.  Evaluating  Urban  Hazard  and  Risk. 
The  strong  ground  shaking  and  resulting 
catastrophic  losses  in  the  1994 
Northridge  earthquake  reinforced  the 
need  for  the  U.S.  Geological  Survey  to 
concentrate  its  efforts  where  the  risks 
are  highest,  that  is.  in  the  nation's  urban 
areas. 

III.  Understanding  Earthquake 
Pmcesses.  The  effectiveness  of  risk- 
mitigation  strategies  and  disaster 
response  are  limited  by  our  meager 
understanding  of  the  tectonic  processes 
that  cause  earthquakes  and  generate  the 
strong  shaking  and  ground  failure  that 
devastates  the  build  environment. 

IV.  Providing  Real-time  Hazard 
Assessment.  Effective  earthquake  hazard 
evaluation  and  response  to  damaging 
events  depend  on  timely,  accurate 
information.  Short,  intermediate,  and 
long-term  earthquake  forecasts  in 
regions  of  high  earthquake  potential  can 
all  lead  to  mitigation  activities  that 
reduce  the  losses  in  subsequent 
earthquakes. 

V.  Providing  Geologic  Hazards 
Information  Services.  Computer 
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technology  has  evolved  rapidly  in 
recent  years  to  the  point  that  new 
powerftil  tools  are  accessible  both  to  the 
providers  and  the  users  of  geologic 
hazards  information. 

ADDRESSES:  The  program  announcement 
is  expected  to  be  available  on  or  about 
February  7, 1997.  You  may  obtain  a 
copy  of  Announcement  No.  00042  from 
the  USGS  Contracts  and  Grants 
Information  Site  at  http:// 
www.usgs.gov/contracts/  or  the  External 
Research  Program  Internet  Site  at  http7 
/erp-web.er.usgs.gov  or  by  writing  BriaiL 
Heath,  U.S.  Geological  Survey,  Office  of 
■Acquisition  and  Federal  Assistance — 
Mail  Stop  205  A,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia  20192,  or  by  fax 
(703-648-7901). 

DATES:  The  closing  date  for  receipt  of 
applicants  will  be  on  or  about  March  28. 
1997.  The  actual  closing  date  will  be 
specified  in  Announcement  No.  00042. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sims,  Earthquake  Hazards  Reduction 
Program — U.S.  Geological  Survey,  Mail 
Stop  905, 12201  Stmrise  Valley  Drive. 
Reston  Virginia  20192.  Telephone:  (703) 
648-6722. 

SUPPLEHENTARY  INFORMATION:  Authority 
for  this  program  is  contained  in  the 
Earthquake  Hazards  Reduction  Act  of 
1977.  Public  Uw  95-124  (42  U.S.C. 
7701,  at.  seq.).  The  Office  of 
Management  and  Budget  Catalog  of 
FedeiBl  Domestic  Assistance  number  is 
15.807. 

Dated:  January  31, 1997. 
Gloria  J.  Stihner, 

Acting  Associate  Chief  for  Operations. 
(FR  Doc.  97-2882  Filed  2-5-97;  8:45  am) 
MJJNO  oooc  43ie-ai-M 


Bureau  of  Land  Management 
[AZ-060-07-1220-00;  83221 

Califomia:  Temporary  Closure  of 
Senator  Wash  Reservoir  to  All  Types 
of  Boating,  Impertal  County,  CalHbmta 

AGENCY:  Bureau  of  the  Land 
Management,  Interior. 
ACTION:  Notice  of  Temporary  Closure  of 
Senator  Wash  Reservoir  to  all  types  of 
boating:  April  25, 1997,  through  April 
27, 1997,  and  Jime  13, 1997,  through 
Jime  15, 1997. 

summary;  Notice  is  hereby  given  that  all 
types  of  boating  are  temporarily 
prohibited  on  the  water  surface  of 
Senator  Wash  Reservoir.  The  closure 
area  is  within  sections  31  and  32,  T.  14 
S.,  R.  24  E.  and  sections  5  and  6,  T.  15 
S.,  R.  24  E.  San  Bernardino  Meridian, 
Califomia.  The  area  affected  by  the 


closure  contains  353  acres  more  or  less 
at  the  high  water  mark  of  Senator  Wash 
Reservoir. 

SUPPLEMENTARY  INFORMATION:  The 
temporary  closure  of  Senator  Wash 
Reservoir  to  all  non-event  watercraft  is 
being  implemented  for  health  and  safety 
concerns  during  a  water  ski  toiunament 
sponsored  by  International  Novice 
Tournaments  (INT)  to  be  held  April  25 
through  April  27, 1997,  and  Jime  13 
through  Jime  15, 1997.  The  surface  area 
of  the  water  is  not  exp)ected  to  allow 
dispersal  of  waves  created  by  traditional 
boating  use  during  the  water  sld 
tournament.  Wave  action  during  this 
type  of  event  greatly  increases  the 
potential  for  serious  accident  or  injury 
to  participants.  This  closure  shall  apply 
to  all  persons  and  watercraft  except 
those  permitted  by  a  Bureau  of  Land 
Management  Officer  and  shall  remain  in 
effect  until  6:00  p.m.  on  the  event 
completion  dates.  Authority  for  this 
action  is  contained  in  43  CFR  8364.1. 
Violation  of  this  regulation  is 
punishable  by  a  fine  not  to  exceed 
5100,000  and/or  imprisonment  not  to 
exceed  12  months.  A  map  of  the  boating 
access  closure  area  is  available  at  the 
Yuma  Field  Office,  2555  Gila  Ridge 
Road,  Ytmia,  Arizona  85365. 
EFFECTIVE  DATES:  April  25, 1997, 
through  April  27, 1997,  and  Jime  13, 
1997,  through  June  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Reid,  Yuma  Field  Office,  2555  Gila 
Ridge  Road,  Yuma,  Arizona  85365  (520) 
317-3274. 

Dated:  January  28, 1997. 
MervBojrd, 

Assistant  Field  Manager. 
[FR  Doc.  97-2900  Filed  2-5-97;  8:45  am] 
MLUNG  CODE  4310-32-M 

[MT-422-07-1310-00-241A-P;  NDM  82S68] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  I 


Under  the  provisions  of  P.L.  97-451, 
a  petition  for  reinstatement  of  oil  and 
gas  lease  NDM  82566,  Mckenzie  County. 
North  Dakota,  was  timely  filed  and 
accompanied  by  the  required  rental 
accruing  from  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5  per  acre  and 
16%  percent  respectively.  Payment  of  a 
$500  administration  fee  has  been  made. 

Having  met  all  the  requirements  for 
reinstatement  of  the  lease  as  contained 
in  Sec.  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 


proposing  to  reinstate  the  lease, 
effective  as  of  the  date  of  termination, 
subject  to  the  original  terms  and 
conditions  of  the  lease,  the  increased 
rental  and  royalty  rates  cited  above,  and 
reimbursement  for  cost  of  publication  of 
this  Notice. 

Dated:  January  23, 1997. 
Karen  L.  JohiiMm, 

Chief,  Fluids  Adjudication  Section. 

(FR  Doc.  97-2954  Filed  2-5-97;  8:45  am] 

BHJJNQ  COM  4310-ON-P 


[NV-030-143(M)0;  Nev-050798,  Nev- 
051745] 

PvlbOc  Land  Order  No.  7242;  Partial 
Revocation  of  Secretarial  Order  Dated 
January  3. 1029.  and  Pulillc  Land 
Order  No.  3512;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  partially  revokes  a 
public  land  order  and  a  Secretarial  order 
insofar  as  they  afiiect  247.16  acres  of 
public  lands  withdrawn  for  use  by  the 
Bureau  of  Reclamation  for  the  Colorado 
River  Storage  Project  and  the  Robert  B. 
Griffith  Water  Project.  The  lands  are  no 
longer  needed  for  the  purposes  for 
wdiich  they  were  withdrawn  and  the 
revocation  is  needed  to  permit  disposal 
of  the  lands  through  exchange.  This 
action  will  open  the  lands  to  surface 
entry  and  mining  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law. 

EFFECTIVE  DATE:  March  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office.  P.O.  Box  12000,  Reno,  Nevada 
89520,  702-785-6532. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  January 
3. 1929.  and  Public  Land  Order  No. 
3512.  which  withdrew  pubUc  lands  for 
the  Bureau  of  Reclamation's  Colorado 
River  Storage  Project  and  the  Robert  B. 
Griffith  Project,  respectively,  are  hereby 
revoked  insofar  as  they  affect  the 
following  described  lands: 

Mount  Diablo  Meridian 

T.  23  S..  R.  63  E., 
Sec.  2,  lots  13.  23,  27,  and  SVtSW; 
Sec  11.  lots  2. 9. 10, 11.  and  14; 
Sec  14,  lot  9  to  12,  inclusive. 

The  areas  described  aggregate  247.16  acres 
in  Clark  County. 
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2.  At  9  ajn.  on  March  10. 1997.  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
10, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  March  10, 1997,  the 
lands  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 

Appropriation  oi  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  January  23. 1997. 
Bob  Ainutrong, 

Assistan  t  Secretary  of  the  Interior. 

(FR  Doc.  97-2956  Filed  2-5-97;  8:45  ami 

BNJJNO  CODE  43ie-HC-P 

[OR-058-0777-«4;  QP6-0159:  OR-19601 
(WA).  OR-1M33  (WA)] 

Public  Land  Order  No.  7241; 
Revocation  of  Secretarial  Orders  Dated 
May  8, 1914,  and  March  12, 1924; 
Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  revokes  in  their 
entirety  two  Secretarial  orders  which 
withdrew  1,218.78  acres  of  public  lands 
for  the  Bureau  of  Land  Management's 
Powersite  Reserve  No.  424  and 
Powersite  Classification  No.  61.  The 
lands  are  no  longer  needed  for  the 
purpose  for  which  they  were 
withdrawn.  The  lands  are  within  the 
Spokane  Indian  Reservation  and  this 
action  will  open  the  lands  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  Indian  Reservation  lands. 
efrwcnn  date:  March  10, 1997, 


FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965.  503-952- 
6155. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoHcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  May  8, 
1914,  which  established  Powersite 
Reserve  No.  424.  is  hereby  revoked  in  its 
entirety: 

Willamette  Meridian 

T.  28  N.,  R.  36  E., 

Sec.  9,  SEV4SEV4SEV4; 

Sec.  11.  S'/2NEV«NEV4; 

Sec.  12.  S'/jNWV4NW;V4; 

Sec.  30,  lots  7  and  10,  and 
SEV4NWV4NEy«. 
T.  28  N.,  R.  37  E., 

Sec.  7,  lot  17. 
T.  27  N..  R.  38  E., 

Sec.  30,  S>/iNWV4SEV4SWV4  and 
SWV4SEV4SWV4. 

All  that  portion  of  the  Spokane  Indian 
Reservation  lying  between  the  meander  line 
of  the  north  or  right  bank  of  the  Spokane 
River  and  the  south  boundary  of  said 
reservation,  in  T.  28  N.,  R.  36  E.,  Tps.  27  and 
28  N.,  R  37  E.,  and  T.  27  N.,  Rs.  38  and  39 
E. 

The  areas  described  aggregate 
approximately  1,200  acres  in  Lincoln  and 
Stevens  Counties. 

2.  The  Secretarial  Order  dated  March 
12,  1924.  which  estaWished  Powersite 
Classification  No.  61,  is  hereby  revoked 
in  its  entirety: 

Willamette  Meridian 

T.  28  N..  R.  36  E.. 

Sec.  11,  lots  20. 22,  and  that  portion  of  lot 
18  within  the  N'/jN'-^NE'/.. 

The  area  described  contains  18.78  acres  in 
Stevens  County. 

3.  At  8:30  a.m..  on  March  10,  1997, 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law,  the 
lands  will  be  open  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
Indian  Reservation  lands. 

Dated:  January  23, 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
IFR  Doc.  97-2955  Filed  2-5-97;  8:45  am) 
BHJJNa  CODE  431  a-4S-P 


authorizing  food  service,  lodging  and 
conference  center  facilities  and  services 
for  the  public  at  Fort  Wadsworth  within 
the  Staten  Island  Unit  of  Gateway 
National  Recreation  Area  for  a  period  of 
ten  (10)  years  from  date  of  contract 
execution. 

EFFECTIVE  DATE:  April  7. 1997. 
ADDRESSES:  Interested  parties  should 
contact  Gateway  National  Recreation 
Area,  Concession  Division,  Floyd 
Bennett  Field.  Building  69,  Brooklyn. 
New  York  11234,  telephone  (718)  338- 
4603,  to  obtain  a  copy  of  the  prospectus 
describing  the  requirements  of  the 
proposed  contract. 
SUPPLEMENTARY  INFORMATION:  This 
contract  has  been  determined  to  be 
categorically  excluded  from  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act  and  no 
environmental  document  will  be 
prepared. 

Tliere  is  no  existing  concessioner.  The 
Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal  must  be  received 
by  the  National  Park  Service,  New 
England  System  Support  Office, 
Concession  Management  Division,  15 
State  Street,  Boston,  Massachusetts 
02109-3572,  not  later  than  the  sixtieth 
(60th)  day  following  pubhcation  of  this 
notice  to  be  considered  and  evaluated. 

Dated:  December  17, 1996. 
Chiysandra  L.  Walter, 
Acting  Field  Director,  Northeast  Field  Area. 
(FR  Doc.  97-3011  Filed  2-5-97;  8:45  am) 

B4LUNQ  CODE  4310-70-M 


National  Park  Service 
Public  Notice 

AGENCY:  National  Park  Service.  Interior. 
SUMMARY:  Pubhc  notice  is  hereby  given 
that  the  National  Park  Service  proposes 
to  award  a  concession  contract 


Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  Meeting 

agency:  National  Park  Service,  hiterior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  two  - 
upcoming  meetings  of  the  Delaware 
Water  Gap  National  Recreation  Area 
Qtizens  Advisory  Commission.  Notice 
of  these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

Meeting  Date  and  Time:  Thursday, 
March  27, 1997  at  7:00 pia. 

Address:  Bushkill  School.  Bushkill 
PA  18324. 

Meeting  Date  and  Time:  Thursday, 
June  5, 1997  at  7:00  pm. 

Address:  Walpack  Church,  Walpack 
Center,  NJ  07881. 

The  agenda  for  the  meeting  consists  of 
reports  from  Citizen  Advisory 
Commission  committees  including;  By- 
Laws,  Natiiral  Resources,  Recreation, 
Cultural  and  Historical  Resources,  Inter- 
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Honorable  Christine  Whitman,  State 
House.  Trenton.  NJ  08625 

[FR  Doc.  97-3012  Filed  2-5-97;  8:45  am) 
BtUMGCODE  4310-7»-^ 
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governmental  and  Public  Affairs, 
Construction  and  Capital  Project 
Implementation,  as  well  as  Special 
Committee  Reports.  Superintendent 
Roger  K.  Rector  will  give  a  report  on 
various  park  issues. 
SUPPt-EMENTARY  INFORMA'HON:  The 
Delaware  Water  Gap  National 
Recreation  Area  Qtizens  Advisory 
Commission  was  established  by  PubUc 
Law  100-573  to  advise  the  Secretary  of 
the  hiterior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 
The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  a  written  statement  concerning 
agenda  items  with  the  Commission.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Qtizens  Advisory 
Commission,  P.  O.  Box  284,  Bushikill, 
PA  18324.  Minutes  of  the  meeting  will 
be  available  for  inspection  foiir  weeks 
after  the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Gap 
National  Recreation  Area  located  on 
River  Road  1  mile  east  of  U.S.  Route 
209,  Bushkill,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324, 717-588-2418. 
BobKiriiy, 
Acting  Superintendent 


Congressional  Listing  for  Delaware 
Water  Gap  NRA 

Honorable  Frank  Lautenberg,  U.S. 

Senate,  SH-506  Hart  Senate  Office 

Building,  Washington,  D.C.  20510- 

3002 
Honorable  Robert  G.  Torricelli.  U.S. 

Senate.  Washington,  D.C.  20510-3001 
Honorable  Richard  Santorum,  U.S. 

Senate,  SR  120  Senate  Russell  Office 

Bldg.,  Washington,  D.C.  20510 
Honorable  Arlen  Specter,  U.S.  Senate, 

SH-530  Hart  Senate  Office  Bldg.. 

Washington.  D.C.  20510-3802 
Honorable  Paul  McHale.  U.S.  House  of 

Representatives.  511  Cannon  House 

Office  Bldg..  Washington.  D.C.  20515- 

3815 
Honorable  Joseph  McDade.  U.S.  House 

of  Representatives.  2370  Raybum 

House  Office  Bldg..  Washington.  D.C. 

20515-3810 
Honorable  Margaret  Roukema.  U.S. 

House  of  Representatives.  2244 

Raybum  House  Office  Bldg.. 

Washington.  D.C.  20515-3005 
Honorable  Tom  Ridge.  State  Capitol, 

Harrisburg.  PA  17120 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Notice  of  Put>licat]on  and  Request  for 
Comments 

AGENCY:  Overseas  Private  Investment 
Corporation,  IDCA. 
ACTION:  Notice  of  Publication  and 
Request  for  Comments. 

SUMMARY:  The  Overseas  Private 
Investment  Corporation  (OPIC)  has 
published  an  "Environmental 
Handbook"  which  represents  the 
current  environmental  policies  and 
procedures  in  use  at  the  Agency. 
Section  231(n)  of  the  Foreign  Assistance 
Act  of  1961  (Title  22  U.S.C.  2191  (k)(2)), 
as  amended,  requires  OPIC  to:  "Refuse 
to  insure,  reinsure,  guarantee,  or  finance 
any  investment  in  connection  with  a 
project  which  the  Corporation 
determines  will  pose  an  imreasonable  or 
major  environmental,  health,  or  safety 
hazard,  or  will  result  in  the  significant 
degradation  of  national  parks  or  similar 
protected  areas." 

The  Handbook  was  published  to 
consoUdate  a  number  of  sources  of 
information  into  a  single,  easy-to-review 
and  easily  accessible  docimient.  This 
Handbook  is  also  available  on  OPIC's 
Internet  web  site  at  www.OPIC.gov. 
Comments  on  the  Handbook  and  its 
content  are  being  invited  for  Agency 
consideration.  OPIC  intends  to  consider 
revising  the  Handbook  based  upon  the 
comments  received.  OPIC  encourages  all 
interested  parties  to  respond  within  120 
calendar  days  of  publication  of  this 
Notice.  The  entire  text  of  the  Handbook 
appears  below. 

DATES:  Comments  must  be  received  on 
or  before  June  6. 1997. 
ADDRESSES:  Comments  should  be 
submitted  to  Mr.  Harvey  Himberg. 
Environmental  Affairs,  Overseas  Private 
Investment  Corporation,  1100  New  York 
Ave.,  NW..  Washington,  DC  20527  USA. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Contact  Mr.  Himberg  by  phone  at  202/ 
336-8414,  by  fax  at  202/218-0177  or  via 
Internet  e-mail  at  /S=himberg/ 
G=harvey@mhs-opic.attmail.com. 

TEXT  OF  HANDBOOK: 

OPIC  ENVIRONMENTAL  HANDBOOK 

December  1996 


INTRODUCTION:  STATEMENT  OF 
PURPOSE  AND  OBJECTIVES 

This  Handbook  is  intended  to  provide 
guidance  to  OPICs  clients,  as  well  as  the 
interested  public,  with  respect  to  the 
environmental  standards,  assessment  and 
monitoring  procedures  that  OPIC  applies  to 
prospective  and  ongoing  investment  projects. 
The  standards  and  procedures  described  in 
this  Handbook  generally  reflect  existing 
practice  at  OPIC  as  it  has  evolved  since  the 
enactment  in  1985  of  statutory  environmental 
provisions  applicable  to  OPIC.  (The 
environmental  provisions  contained  in 
OPIC's  statute  are  reprinted  in  Appendix  A.) 
(OPIC  is  also  subject  to  Executive  Order 
12114,  "Environmental  Effects  Abroad  of 
Major  Federal  Actions."  Environmental 
Assessment  Procedures  for  EO  12114  are 
included  in  Appendix  A.) 

Since  1985,  OPIC  has  been  required  by 
statute  to  assess  the  environmental  impacts 
of  projects  imder  consideration  for  political 
risk  insurance  and  financing.  OPIC's 
authorizing  statute  was  amended  at  that  time 
with  the  congressional  intent  of  ensuring  that 
"great  care  *  *  *  be  paid  to  assuring  the 
environmental  soundness  of  U.S. 
Government  supported  foreign  assistance 
projects."  This  is  particularly  important 
given  OPIC's  self-sust^ing  mandate.  OPIC 
strongly  supports  these  principlea  on  their 
own  merits. 

In  addition,  it  is  increasingly  evident  that 
resf)onsible  and  proactive  environmental 
assessment  and  management  enhance  the 
competitiveness  of  U.S.  investors,  as  well  as 
project  developers,  suppliers  and  contractors 
associated  with  overseas  investment  projects. 

Whereas  public  policy  considerations  have 
spurred  multilateral  and  bilateral  financial 
institutions  such  as  OPIC  to  take  the  lead  in 
addressing  environmental  issues  in  project 
finance  and  political  risk  insurance,  private 
financial  institutions  both  in  the  U.S.  and 
overseas  also  have  recently  begun  to  integrate 
environmental  concerns  into  their  lending 
and  insiirance  criteria. 

Corporations  themselves,  through  such 
initiatives  as  the  ISO  14000  process,  have 
undertaken  to  standardize  environmental 
management,  auditing  and  labeling  on  an 
international  basis.  (ISO  is  the  International 
Standards  Organization,  a  voluntary 
membership  body  composed  of  private  sector 
companies.) 

Over  the  years  OPIC  has  worked  with 
counterpart  organizations  providing  similar 
services  to  investors  in  the  U.S.,  overseas  and 
on  a  multilateral  basis  as  enviromnental 
procedures  were  develop>ed.  Many  of  the 
OPIC  standards  and  procedures  described  in 
this  Handbook  are  also  applied  by 
organizations  such  as  the  International 
Finance  Corporation  (IFC)  and  the 
Multilateral  Investment  Guarantee  Agency 
(MIGA),  both-affiliates  of  the  Worid  Bank;  the 
European  Bank  for  Reconstruction  and 
Development  (EBRD);  and  the  U.S.  Export- 
Import  Bank  (US  Exim).  In  OPIC's 
experience,  the  application  of  standards  and 
procedures  similar  to  those  used  by  these 
organizations  has  facilitated  co-financing  and 
co-insurance  arrangements  and  made  it 
simpler  for  clients  to  address  enviromnental 
requirements. 
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The  Handbook  is  not  designed  to  be  a  static 
document  but  rather  an  evolving  piocess. 
OPIC  welcomes  comments  from  business  and 
public  interest  organizations  seeking  to 
enhance  OPIC's  environmental  assessment 
and  management  process. 

Enviromnental  Assessment  (EA) 

By  statute,  OPIC  is  precluded  from 
assisting  any  project  that  it  determines  will 
pose  an  "imreasonable  or  major 
environmental  health  or  safety  hazard. "  (See 
Appendix  A.) 

Qavironmental  assessment  (EA)  is  the  tool 
used  by  OPIC  to  make  this  determination. 
The  state-of-art  of  EA  is  steadily  evolving 
through  experience  with  actual  projects  over 
time.  EA  is  a  continuing  activity  through  the 
life  of  a  project,  not  a  one-time  exercise. 
Effectively  applied,  it  is  integrated  into  the 
design  and  operations  of  a  project,  rather 
than  undertaken  as  an  "add-on"  to  satisfy  a 
requirement  external  to  the  project.  EA 
consists  of  several  stages  of  analysis — 
descriptive,  prospective  and  retrospective. 

By  statute,  OPIC  is  required  to  provide 
some  degree  of  EA  to  every  project 
considered  for  insurance  or  finance  in 
determining  whether  to  provide  support  for 
the  project.  This  requirement  extends  to 
subprojects  undertaken  by  OPIC-supported 
investment  funds  and  dh-lending  facilities. 
(See  the  discussion  of  fmancial 
intermediaries,  below.)  OPIC  caimot  provide 
a  final  commitment  to  a  project  (i.e.,  issue  an 
insurance  contract,  disburse  a  loan,  or 
approve  a  transaction  by  a  fmancial 
intermediary)  until  its  enviroiunental 
assessment  is  complete  and  a  determination 
is  made  by  OPIC  that  the  environmental, 
health  and  safety  impacts  of  the  project  are 
acceptable. 

Different  types  of  EAs  are  conducted  by  the 
applicant  depending  on  the  nature  of  the 
project.  The  actual  work  may  be  conducted 
by  the  applicant/sponsor  or  by  a  third  party, 
such  as  an  environmental  consultant.  On  the 
basis  of  its  considerable  experience  in 
revievnng  such  materials,  OPIC  can  advise 
applicants  regarding  many  aspects  of  EA 
preparation. 

EAs  and  other  environmental  reports 
should  be  provided  to  OPIC  as  early  as 
possible  in  the  application  process.  This 
enables  OPIC  to  identify  environmental 
issues  that  may  require  additional  attention 
before  the  EA  can  be  considered  to  be 
complete.  Collaboration  between  OPIC  and 
other  official  and  private  lenders  and 
insurers  in  reviewing  environmental 
information  is  in  the  interest  of  the  applicant 
as  it  expedites  the  review  process  and  avoids 
delays  and  needless  duplication  with  the 
requirements  of  other  lenders  and  insurers. 
Once  the  EA  is  complete.  OPIC  will  make 
every  effort  to  review  the  material  within  a 
two  to  four  week  time  frame.  In  - 
circumstances  where  OPIC  confronts  a 
particularly  full  project  pipeline.  OPIC  may 
contract  for  outside  expertise  to  enable  it  to 
complete  the  review  process  in  a  timely 
maimer. 

In  all  cases,  the  cost  of  preparing  the 
original  EA  is  borne  by  the  applicant, 
sponsor  or  foreign  enterprise.  When  OPIC 
engages  independent  consultants  to  review 


all  or  part  of  the  EA  materials  submitted  by 
the  investor,  to  undertake  an  original 
assessment  of  the  project  and/or  to  undertake 
a  site  visit  as  part  of  the  environmental 
review  process,  it  requires  the  applicant  to 
reimburse  the  associated  costs. 

OPIC  may  require  one  or  more  of  the 
following  documents  to  satisfy  a  project's  EA 
requirements: 

Environmental  Impact  Statement  (EIS).  By 
statute  and  Executive  Order  (EO)  12114  (See 
Appendix  A).  OPIC  is  required  to  prepare, 
and  to  take  fully  into  account,  an  EIS  for  any 
project  "significantly  affecting  the 
environment  of  the  global  commons  outside 
the  jurisdiction  of  any  nation  (e.g.,  the  oceans 
or  Antarctica)."  Given  the  discrete  nature  of 
projects  assisted  by  OPIC,  it  is  considered 
unlikely  that  any  single  project  assisted  by 
OPIC  would  have  a  sufficiently  large  impact 
on  the  global  commons  to  warrant  an  EIS. 
However,  the  cumulative  impacts  of  several 
large  projects  could  conceivably  have  an 
impact  on  extraterritorial  waters  or  the 
atmosphere  sufficient  to  trigger  the 
requirement. 

As  prescribed  by  EO  12114,  such  an  EIS 
should  be  concise  and  no  longer  than 
necessary  to  permit  an  informed 
consideration  of  the  environmental  effects  of 
the  proposed  project  and  the  reasonable 
alternatives.  It  should  include  the  following 
sections:  (1)  Purpose  and  need  for  the 
proposed  project;  (2)  a  sufficient  description 
of  the  environment  of  the  global  commons 
affiected  by  the  proposed  action;  (3)  an 
analysis,  in  comparative  form,  of  the 
environmental  consequences  on  the  global 
commons  of  the  proposed  action;  and  (4) 
reasonable  alternative  means  of  structuring 
the  project. 

In  lieu  of  preparing  a  new  EIS,  the 
Executive  Order  permits  OPIC  to  rely  on  one 
of  the  following:  A  pre-existing  EIS  for  the 
same  project;  a  project  involving  similar 
environmental  issues;  a  generic  EIS  covering 
a  number  of  similar  projects;  or  an  EIS 
obtained  by  other  agencies. 

Environmental  Impact  Assessment  (EIA). 
An  EIA  is  a  comprehensive  assessment  of  the 
diverse  impacts  of  a  project  on  the  natural 
and  himian  environment.  It  includes  a 
detailed  description  of  pre-existing 
conditions  ("baseline  assessment"),  all 
project  activities  having  a  potential 
environmental  impact  (from  pre-construction 
through  decommissioning  and  site 
reclamation),  and  the  net  impacts  of  the 
project,  taking  into  account  alternative 
mitigative  measures.  It  also  considers  the 
relationship  of  the  project  to  the  natural  and 
human  environment  in  the  affected  area  and 
the  cumulative  impacts  of  those  activities. 
The  content  and  format  for  an  EIA  will  vary 
depending  on  industry  sector,  the  site  and 
other  project-specific  factors.  (A  generic 
format  for  an  EIA  is  provided  in  Appendix 
B.) 

Environmental  Management  and 
Monitoring  Plan  (EMMP).  An  EMMP  is 
designed  to  specify  in  detail  the  actions — 
both  technical  and  managerial — that  the 
applicant  or  sponsor  will  undertake  in  order 
to  mitigate  anticipated  adverse  impacts  of  the 
project  on  the  environment,  health  and 
safety.  It  also  describes  the  technology  and 


methodology  used  to  monitor  the  actual 
impacts  of  the  project  on  the  environment 
and  the  standards  and  procedures  to  be  used 
for  adjusting  mitigative  measures  as 
necessary  to  maintain  impacts  within  an 
acceptable  range.  (A  generic  format  for  an 
EMMP  is  suggested  in  Appendix  C.)  While 
ISO  14000  Environmental  Management 
Systems  implementation  is  not  a  substitute 
for  a  project-specific  EMMP,  a  project 
sponsor's  adherence  to  the  ISO  criteria  can 
facilitate  the  process  of  developing  an 
acceptable  EMMP. 

Major  Hazard  Assessment  (MHA).  An 
MHA  is  a  specialized  form  of  EA  designed  to 
identify  and  assess  the  risks  of  catastrophic 
events  resulting  from  the  operation  of  an 
industrial  facility.  For  projects  requiring  an 
MHA,  OPIC  requires  completion  of  the  MHA, 
preferably  as  part  of  the  EIA  process,  but  no 
later  than  the  commencement  of  project 
operations.  The  categories  of  facilities  subject 
to  an  MHA  as  well  as  the  content  and  format 
of  an  MHA  are  outlined  in  the  "World  Bank 
Guidelines  for  the  Identification,  Analysis 
and  Control  of  Major  Hazard  Installations  in 
Developing  Countries,"  a  copy  of  which  is 
available  from  OPIC. 

Environmental  Audit  (EAU).  If  the 
investment  involves  the  acquisition  of  a  pre- 
existing facility  or  a  site  on  which  industrial 
activity  previously  occurred,  the  project  may 
also  be  subject  to  an  EAU.  An  EAU  is 
designed  to  identify  pre-existing  adverse 
environmental,  health  or  safety  conditions 
that  could  affect  future  impacts  from  the 
fecility  or  site.  (A  generic  format  for  an  EAU 
is  suggested  in  Appendix  D.)  ISO 
Environmental  Auditing  criteria  are  a  useful 
adjunct  to,  although  not  a  substitute  for, 
performance-based  auditing  that  is  required 
to  meet  OPIC  EAU  requirements. 

Environmental  Remediation  Plan  (ENR). 
The  project  may  involve  the  remediation  of 
environmentally  adverae  conditions  at  a  site. 
In  this  case  the  applicant  will  be  required  to 
provide  OPIC  with  an  ENR,  similar  in  format 
to  an  EMMP,  and  designed  to  address  the 
issues  raised  in  the  audit. 

An  EMMP,  EAU  or  ENR  may  be  included 
as  part  of  an  EIA.  Other  documents  prepared 
to  satisfy  the  requirements  of  other  lenders 
may  be  submitted  to  OPIC  so  long  as  the 
documentation  addresses  the  substantive 
issues  needed  for  OPIC  to  complete  its 
review  of  the  project. 

Streening 

The  type  of  EA  required  for  a  particular 
project,  including  the  timing  and  the  level  of 
effort  involved,  depends  upon  the  nature  of 
the  project.  Therefore,  the  first  step  in  OPIC's 
EA  is  screening,  in  which  OPIC's 
Environmental  Unit  assigns  each  project  to 
one  of  the  following  categories: 

Category  A:  Projects  in  this  category  can  be 
expected  to  have  potentially  significant, 
diverse  and  irreversible  environmental 
impacts.  Such  projects  can  be  readily 
identified  on  the  basis  of  industry  sector  or 
site  sensitivity.  They  require  a  full-scale  EIA, 
as  well  as  an  EMMP.  A  fairly  comprehensive 
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list  of  industries  and  sites  within  this 
category  is  provided  in  Appendix  E.  Category 
B:  Projects  in  this  category  may  result  in 
specific  environmental  impacts  and  require 
adherence  to  certain  predetermined 
performance  standards,  guidelines,  or  design 
criteria  to  avoid  or  mitigate  impacts.  Due  to 
their  nature,  size  or  location,  such  projects 
can  be  readily  assessed  in  terms  of  their 
environmental  impacts  and  mitigation 
measures  can  be  readily  identified.  Projects 
not  included  in  Categories  A,  C,  or  D  (as 
defined  above  and  below)  can  be  expected  to 
belong  to  Category  B.  Examples  of  such 
project  categories  include:  Agriculture, 
electrical  distribution,  electronics,  food 
processing,  light  manufacturing, 
telecommunications,  textiles  and  tourism. 
Information  required  from  the  applicant 
typically  includes  the  following:  Site 
description;  processes  involved;  materials 
used  and  stored  on  site;  air,  liquid,  and  solid 
wastes  generated  in  relation  to  applicable 
standards;  and  occupational  health  and 
safety  measures. 

Category  C:  This  category  includes  projects 
that  are  normally  exempt  from  all 
enviroimiental  assessment,  analysis  or  review 
because  they  do  not  normally  result  in  any    ' 
environmental  imp>act.  Examples  of  such 
projects  include  branch  banking  and 
computer  software  development. 

Category  D:  This  category  includes 
financial  intermediaries  (FIs)  that  make 
investments  in  or  provide  financing  (loans, 
leases,  etc.]  to  multiple  projects  or 
enterprises  ("subprojects")  engaged  in 
activities  within  categories  A  and  B.  OPIC 
screens  these  subprojects  to  determine  the 
type  of  enviromnental  review  required.  Also 
taken  into  account  is  the  natiire  and  size  of 
the  FI's  involvement  in  the  subproject. 
Expedited  reviews  are  conducted  for 
Category  B  subprojects  involving  less  than 
$5.0  million  in  investment,  subject  to  further 
review  if  the  FI  proceeds  with  additional 
investments  in  the  same  subproject. 

Emrironmental  Standards 

All  projects  must  comply  with  host 
country  enviroimiental  regulations.  In 
addition,  for  most  categories  of  activities, 
OPIC  requires  that  projects  meet  World  Bank 
enviroimiental,  health  and  safety  guidelines. 
Therefore,  whenever  possible,  applicants 
should  provide  OPIC  with  summaries  or 
copies  of  applicable  host  country  regulations 
as  part  of  their  EIA  (for  Category  A  projects) 
or  as  information  provided  in  support  of  their 
application  (for  Category  B  projects). 
Government  permits  and  certifications  of 
compliance  are  necessary  in  this  regard, 
although  not  always  sufficient  to  establish 
compliance. 

World  Bank  guidelines  were  most  recently 
officially  issued  in  1988  and  many  of  the 
guidelines  themselves  date  from  the  early 
1980s.  For  that  reason,  OPIC  has  opted  to  use 
the  draft  guidelines  prepared  by  the  World 
Bank  in  May  1994  for  the  majority  of 
industrial  categories.  (Use  of  the  1994  draft 
guidelines  is  consistent  with  the  current 
practice  of  the  International  Finance 
Corporation  pending  the  issuance  of  revised 
World  Bank  guidelines.)  (For  certain 
industries  not  included  in  the  1994  draft. 


OPIC  may  consider  compliance  with  the 
1988  guidelines  acceptable.)  As  the  Bank 
continues  to  update  its  guidelines,  OPIC  wall 
substitute  more  current  versions  of  particular 
guidelines  on  a  case-by-case  basis  by 
industry.  (A  comprehensive  list  of  official 
and  draft  Worid  Bank  and  U.S.  Exim 
guidelines  for  industry  sectors  as  well  as 
ecologically  sensitive  sites  is  contained  in 
Appendix  F.  All  are  available  fr6m  OPIC  on 
request). 

For  certain  environmentally  sensitive 
industries  or  circumstances,  OPIC  may 
require  a  project  to  meet  a  more  restrictive 
standard  than  the  World  Bank  guidelines, 
including,  in  some  cases,  emissions,  effluent, 
ambient  air  and  water  quality  limitations  set 
by  the  U.S.  Environmental  Protection 
Agency,  the  World  Health  Organization  or  a 
similar  authority.  '' 

OPIC  does  not  attempt  to  prescribe  to  its 
potential  clients  the  choice  of  technologies  or 
processes  they  must  use  to  meet  the 
applicable  guidelines.  However,  standards  of 
best  practice  developed  by  governments, 
industry  and  non-governmental  organizations 
can  be  useful  in  providing  guidance  to  OPIC 
and  its  clients  in  assessing  alternatives  and 
their  feasibility.  For  this  purpose  OPIC  is 
developing,  in  consultation  with  experts, 
international  best  practice  guidelines  for 
three  sectors  of  particular  importance  to 
OPIC's  mandate  with  respect  to 
environmental  impact:  power  generation; 
metals  mining;  and  forestry  (both  tropical 
and  temperate/boreal).  Copies  of  these  best 
practice  guidelines  will  be  available  fitjm 
OPIC  on  request. 

Eligibility  Determinatioiis 

The  primary  purpose  of  OPIC's 
environmental  review  is  to  determine  the 
eligibility  of  the  project  based  on  OPIC's 
statutory  obligatioh  to  decline  support  for 
projects  posing  "unreasonable  or  major 
environmental,  health  or  safety  hazards". 
OPIC  interprets  "health  or  safety"  to  apply 
both  to  project  employees  and  to  the  affected 
public  living  or  working  in  the  vicinity  of  the 
project. 

In  addition,  OPIC  is  also  required  by 
statute  to  operate  its  programs  in  a  maimer 
consistent  with  sections  117, 118  and  119  of 
the  Foreign  Assistance  Act  (FAA).  These 
provisions  pertain  to  environmental 
assessment,  and  the  protection  of  tropical 
forests  and  endangered  species,  respectively. 

Grounds  for  Declining  Assistance  to 
Projects.  There  are  several  circumstances 
under  which  OPIC  will  decline  support  for 
a  project  on  environmental  grounds: 

•  The  applicant  fails  to  provide  OPIC  with 
an  EIA  for  a  Category  A  project  or  with 
adequate  information  about  a  Category  B 
project  to  conduct  a  review  sufficient  to 
determine  project  eligibility  on 
environmental  grounds. 

•  The  project  will,  in  OPICs 
determination,  result  in 

— Significant  degradation  of  a  national  park, 

similar  protected  area  or  tropical  rainfbrest;^ 
— The  destruction  of  or  significant 

degradation  in  the  habitat  of  an  endangered 

species;  and/or 
— CDther  "unreasonable  or  major 

environmental,  health  or  safety  hazards." 


OPIC  provides  applicants  with  the 
opportimity  to  demonstrate  that  the  proposed 
project  does  not  pose  an  "unreasonable  or 
major  environmental  or  safety  hazard"  and  is 
otherwise  consistent  with  the  letter  and 
intent  of  the  FAA  provisions.  However,  at 
one  time  or  another,  OPIC  has  declined  to 
support  projects  on  one  or  more  of  the  above 
grounds. 

Conditionality.  In  many  cases, 
determinations  of  eligibility  rely  on  critical 
representations  made  by  the  client  with 
respect  to  baseline  environmental  conditions, 
mitigative  measures  and  net  impacts  of 
proposed  projects.  In  addition  to  the  EMMP 
or  ENfR  submitted  by  the  applicant,  OPIC 
may  require  the  application  of  additional 
mitigative  measures  in  order  to  ensure  that  a 
project  will  not  pose  an  unreasonable  or 
major  environmental,  health  or  safety  hazard. 
These  critical  representations  and  those 
undertakings  agreed  to  by  the  applicant  or 
sponsor  may  he  included  in  project 
documentation  as  preconditions  to  contract 
execution,  conditions  of  disbursement  and/or 
ongoing  covenants,  depending  on  the  type  of 
agreement  entered  into  between  OPIC  and 
the  applicant.  Where  OPIC  insures  an 
institutional  lender,  contract  conditions  are 
incorporated  into  the  loan  documentation. 

Environmental  conditions  and  covenants 
are  developed  in  close  consultation  with  the 
client  to  minimize  the  cost  to  the  project  and 
to  ensure  that  they  are  consistent  with  the 
host  country's  legal  framework,  objectively 
measurable  and  verifiable,  and  allow  for 
sufficient  flexibility  to  address  issues  if 
cimmistances  change. 

Monitoring  and  Complianoa 

OPIC's  environmental  assessment  process 
is  an  ongoing  one  and  continues  through  the 
full  term  of  OPIC's  relationship  with  the 
project  sponsor. 

Monitoring.  OPIC  reserves  the  right  to 
monitor  projects'  compliance  with 
environmental  representations  and 
undertakings  throughout  the  term  of  its 
insurance  or  financing.  Monitoring  may  take 
the  form  of  self-reporting  by  the  investor  of 
summaries  and.  in  specified  cases,  raw  data 
obtained  from  monitoring  a  project's 
environmental  performance  (emissions, 
effluents  or  other  waste  discharges)  as  well 
as  its  environmental  impacts  (e.g.,  on 
ambient  conditions  and  biological  resources). 
Monitoring  may  also  take  the  {pim  of  third 
party  evaluation,  including  compliance 
information  developed  by  host  government 
authorities,  co-lenders/co-insurers  and 
independent  auditors. 

OPIC  routinely  conducts  on-site 
monitoring  of  projects,  using  OPIC  staff  and/ 
or  consultants,  for  environmental  as  well  as 
U.S.  economic  and  host  country  development 
effects.  OPIC  endeavors  to  monitor  all 
Category  A  projects  on-site  at  least  once 
during  the  first  three  years  of  project 
commitment,  and  more  frequently  depending 
on  the  environmental  sensitivity  of  the 
project.  Category  B  and  D  projects  are  also 
subject  to  monitoring  on  a  random  and 
selective  basis. 

Non-compliance,  Remediation  and 
Termination.  Material  non-compliance  with 
environmental  representations  and 
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undertakings  may  constitute  an  event  of 
ds&ult  under  the  terms  of  OPIC  insurance 
contracts  and  loan  agreements.  Depending  on 
the  severity  and  reversibility  of  the 
enviromnental  impact  and  the  investor's 
responsibility  and  due  diligence  in 
attempting  to  prevent  the  defeult  and  in 
curins  the  problem,  OPIC  may  treat  the 
default  as  curable  or  incurable.  In  the  case  of 
a  curable  default,  OPIC  works  cooperatively 
with  the  investor  to  develop  a  feasible 
timetable  for  remediation.  In  the  case  of  an 
incurable  default,  OPIC  may  require  contract 
termination  in  the  case  of  insurance,  or 
acceleration  of  repayment  or  other  available 
lenders'  remedies,  in  the  case  of  a  loan.  If  an 
equity  investment  on  the  part  of  an  FI  is 
involved,  divestiture.by  the  FI  may  be 
required.  In  all  cases,  OPIC  seeks  to  work 
cooperatively  with  investors  and  lenders  to 
arrive  at  an  equitable  resolution  of  the 
situation,  subject,  of  course,  to  the 
requirements  of  other  lenders  and  insurers. 

Pnblk  Consultation  and  Discloeure 

The  environmental  assessment  process  has 
become  an  increasingly  public  and 
transparent  process  among  environmental 
regulatory  agencies  in  the  United  States  and 
in  some,  although  not  all,  foreign  countries. 
Likewise,  multilateral  development  agencies 
that  provide  assistance  to  governments  and 
other  public  sector  clients  have  also  made 
their  activities  more  transparent  to  the  public 
in  both  donor  and  host  countries. 

OPIC  recognizes  the  added  value  that 
interested  and  well-informed  members  of  the 
public  can  bring  to  the  environmental 
assessment  process  undertaken  by  its  clients 
as  %«rell  as  by  OPIC  itself.  Grass  roots  as  well 
as  international  non-govemmental 
organizations  (NGOs)  often  have  access  to 
information  and  perceptions  about  f>otential 
environmental  imp)acts  and  resulting  social, 
economic  and  cultural  impacts  that  need  to 
be  carefully  considered  as  early  as  possible 
in  the  assessment  process. 

At  the  same  time,  the  plans  and  proposals 
of  private  sector  investors  are  often  business 
confidential,  and,  in  such  cases,  must  be 
strictly  protected  ftom  disclosure.  While 
OPIC  is  subject  to  the  disclosure 
requirements  of  the  Freedom  of  Information 
Act,  those  requirements  contain  an 
exemption  for  business  confidential 
information  that  is  protected  from  disclosure 
under  the  Trade  Secrets  Act. 

In  submitting  project-specific  information 
to  OPIC.  including  Environmental  Impact 
Assessments,  audits,  management  and 
remediation  plans  as  well  as  monitoring 
reports,  applicants  must  specify  which 
information  has  been  or  will  be  made  public 
in  any  format,  including  in  the  host  country. 
Because  OPIC's  goal  is  to  provide  the  public 
with  a  level  of  comfort  about  its 
environmental  process,  applicants  are 
strongly  encouraged  to  submit  environmental 
information  in  a  form  that  can  be  shared  with 
the  public  without  compromising  business 
confidentiality.  Any  information  that  is 
identified  as  a  public  document  will  be 
treated  as  such  by  OPIC  in  a  response  to  a 
specific  request  for  such  information. 
Business  confidential  information  will  be 
accorded  confidential  treatment  to  the  full 
extent  pennitted  by  law. 


When  OPIC  receives  an  application  for 
insurance  or  financing  for  an 
environmentally  sensitive  project  or 
subproject  (coinciding  with  all  projects 
within  Category  A,  as  defined  above)  OPIC 
will  list  the  natiire  of  the  projec^and  its 
location  on  OPIC's  Home  Page  on  the  World 
Wide  Web  (http://www.opic.gov).  No 
business  confidential  information  will  be 
disclosed.  This  list  will  be  updated  monthly, 
and  any  comments  received  will  be 
considered  in  OPIC's  processing  of  the 
application.  Additional  information  about 
projects  may  be  provided  to  OPIC  at  any  time 
throughout  the  term  of  the  project. 

Questions  about  this  Environmental 
Handbook  should  be  addressed  to  the 
Director,  Enviromnental  Affairs,  Overseas 
Private  Investment  Corporation,  1100  New 
York  Avenue,  NW,  Wfthington,  DC  20527; 
Phone  (202)  336-8614;  Fax  (202)  216-0177. 

Appendix  A— OPIC  Statute  (Environmental 
Provisions) 

All  references  are  to  the  Foreign  Assistance 
Act  of  1961  (FAA),  as  amended,  most 
recently  by  the  Jobs  Through  Exports  Act  of 
1992. 

Section  231  *  *  *.  The  Corporation,  in 
determining  whether  to  provide  insurance, 
financing  or  reinsurance  for  a  project,  shall 
especially — 

(3)  ensiue  that  the  project  is  consistent 
with  the  provisions  of  section  117,  (as  so 
redesignated  by  the  Special  Foreign 
Assistance  Act  of  1986),  section  118,  and 
section  119  of  this  Act  relating  to  the 
environment  and  natural  resources  of,  and 
tropical  forests  and  endangered  species  in, 
developing  countries,  and  consistent  with  the 
intent  of  regulations  issued  pureuant  to 
sections  118  and  119  of  this  Act. 

In  carrying  out  its  purpose,  the 
Corporation,  utilizing  broad  criteria,  shall 
undertake — 

(n)  to  refuse  to  ensure,  reinsure,  guarantee 
or  finance  any  investment  in  connection  with 
a  project  which  the  Corporation  determines 
will  pose  a  major  or  unreasonable 
environmental,  health  or  safety  hazard,  or 
will  result  in  the  significant  degradation  of 
national  parks  or  similar  protected  areas. 

Section  237.  General  Provisions  Relating  to 
Insurance,  Guaranty  and  Financing  Programs 

(m)(l)  Before  finally  issuing  insvu-ance, 
reinsurance,  guarantees,  or  financing  under 
this  title  for  any  environmentally  sensitive 
investment  in  connection  with  a  project  in  a 
country,  the  Corporation  shall  notify 
appropriate  government  officials  of  that 
country  of — 

(A)  All  guidelines  and  other  standards 
adopted  by  the  International  Bank  for 
Reconstruction  and  Development  and  any 
other  international  organization  relating  to 
the  public  health  and  safety  or  the 
environment  which  are  applicable  to  the 
project;  and 

•  (B)  To  the  maximum  extent  practicable, 
any  restriction  under  any  law  of  the  United 
States  relating  to  public  health  or  safety  or 
the  environment  that  would  apply  to  the 
project  if  the  project  were  undertaken  in  the 
United  States. 

The  notification  under  the  preceding 
sentence  shall  include  a  simmiary  of  the 


guidelines,  standards  and  restrictions 
referred  to  in  subparagraphs  (A)  and  (B),  and 
may  include  any  environmental  impact 
statement,  assessment,  review  or  study 
prepared  with  respect  to  the  investment 
pursuant  to  section  239(g). 

Section  239.  General  Provisions  and  Powers 

(g)  The  requirements  of  section  117(c)  of 
this  Act  relating  to  enviroiunental  impact 
statements  and  environmental  assessments 
shall  apply  to  any  investment  which  the 
Corporation  insures,  reinsures,  guarantees,  or 
finances  under  this  title  in  connection  with 
a  project  in  a  country. 

Environmental  Asseannent  Procadures  for 
ExecudTa  Order  12114 

On  January  4, 1979  the  President  issued 
Executive  Order  12114  (44  FR 1957)  entitled 
"Environmental  Effects  Abroad  of  Major 
Federal  Actions".  The  Executive  Order 
requires  federal  agencies  taking  action 
encompassed  by  the  Order,  and  not 
exempted  from  it,  to  effectuate  procedures  to 
implement  the  Order.  The  Overseas  Private 
Investment  Corporation  (OPIC)  is 
implementing  the  Executive  Chtler  by  the 
adoption  of  the  following  procedures  to  take 
effiact  on  September  4, 1979. 

Section  1.  Purpose 

As  required  by  Executive  Order  12114, 
issued  January  4, 1979,  which  is  incorporated 
herein  by  reference,  the  following  procedures 
shall  be  used  by  OPIC  to  ensure  that  all 
significant  environmental  effects  of  its 
actions  outside  the  United  States  are 
considered  by  OPIC  in  its  review  of  proposed 
insurance  and  finance  projects.  These 
procedures  shall  supplement  OPIC's  existing 
environmental  procedures  and  guidelines 
required  by  the  Foreign  Assistance  Act  as 
amended  (the  "Act"),  as  set  forth  in  OPIC 
Boardof  Directors  Resolution  (74)  16  *  •  • 
and  the  "OPIC  Environmental  Handbook". 

Section  2.  Definition 

A.  Application.  The  terra  "application" 
means  a  formal  request  to  OPIC  in  the 
manner  specified  by  OPIC  for  assistance 
under  an  OPIC  program  from  an  eligible 
private  party  interested  in  investing  in  a 
project  in  a  foreign  nation. 

B.  Environment.  The  term  "environment" 
means  the  natural  and  physical  enviromnent 
and  excludes  social,  economic,  and  other 
environments. 

C.  Global  Commons.  The  term  "global 
commons"  means  areas  outside  the  exercise 
of  any  national  jurisdiction, 

D.  Host  Country.  The  term  "host  country" 
means  the  foreign  country  in  which  a  project 
for  which  OPIC  assistance  is  sought  is  or  will 
be  located. 

E.  Major  Action.  The  term  "major  action" 
means  a  contractual  commitment  by  OPIC  to 
provide  assistance  under  an  OPIC  program 
involving  at  least  $1  million  of  insured 
investment,  loan  guaranties  or  direct  loans,  if 
the  applicant  therefor  has  or  will  have 
sufficient  control  over  the  design  and/or 
operation  of  the  project  to  mitigate 
environmental  concerns  raised  by  OPIC. 

F.  OPIC  Programs.  The  term  "OPIC 
programs"  includes  OPIC's  insurance,  direct 
loan  and  loan  guaranty  programs  as 
authorized  by  the  Act 
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G.  Significant  Effects.  With  respect  to 
effects  on  the  environment  outside  the 
United  States,  a  proposed  action  has  a 
significant  effect  on  the  environment  if  it 
does  significant  harm  to  the  environment 
even  though  on  balance  the  action  is  believed 
to  result  in  beneficial  effects  on  the 
environment. 

Section  3.  Applicability  of  Procedures 

A.  Scope.  Except  as  provided  in 
Subsections  B,  C,  and  D  below,  these 
procedures  shall  apply  with  respect  to  OPlC's 
review  of  each  new  application  for  assistance 
under  an  OPIC  program,  whether  for  new 
projects  or  expansions  of  existing  projects,  if 
a  bvorable  decision  on  such  api^ication  will 
result  in  a  major  action  by  OPIC. 

B.  Exemptions.  If  upon  the  initial  review 
of  an  application  the  OPIC  insurance  or 
finance  officer  making  such  review 
determines  that  the  project  for  which  OPIC 
assistance  is  sought  has  no  significant  effects 
upon  the  environment  outside  the  United 
States,  these  procedures  shall  not  apply.  If 
upon  further  review  of  the  application,  and 
prior  to  taking  action,  it  is  determined  that 
the  project  may  have  a  significant  effect  upon 
the  environment,  this  exemption  shall  no 
longer  apply.  Also  exempt  from  these 
procedures  are  actions  falling  within  the 
categories  listed  in  Section  2-5(ii)  through 
(vii)  of  the  Executive  Order,  as  limited  by 
Section  2-5(d).  A  concise  administrative 
record  will  be  prepared  to  document  these 
determinations. 

C  Categorical  Exclusions.  These 
procedures  shall  not  apply  to  the  review  of 
an  application  for  any  project  falling  within 
the  scope  of  any  category  of  projects  which 
are  determined  to  involve  no  significa^ 
effiects  on  the  environment.  OPIC's 
Investment  Committee  shall  have  the 
authority  to  establish  such  categorical 
exclusions. 

D.  Special  Exemptions.  These  procedures 
shall  not  apply  to  the  review  of  any 
application  for  which  the  General  Counsel 
determines  that  an  exemption  is  necessary  as 
a  result  of  emergency  drctmi stances, 
situations  involving  exceptional  foreign 
policy  or  national  security  sensitivity  or 
other  special  circumstances  (except  as 
limited  by  Section  2-5(d)  of  the  Executive 
Order).  In  utilizing  any  such  special 
exemption,  OPIC,  through  its  designated 
Environmental  Officer,  shall  consult  as  soon 
as  feasible  with  the  Department  of  State  and 
the  Council  on  Envirormiental  Quality. 

Section  4.  Initial  Deteiminations 

A.  With  respect  to  any  application  for  OPIC 
assistance  felling  within  the  scopw  of  Section 
3(A)  above,  the  OPIC  officer  reviewing  such 
application  shall  make  the  following 
determinations  which  shall  be  documented 
by  a  concise  administrative  record: 

1.  Whether  the  proposed  project  is  likely 
to  have  a  significant  effect  on  the 
enviroiunent  of  the  global  commons; 

2.  Whether  the  proposed  project  is  likely 
to  have  a  significant  effect  on  the 
environment  of  a  foreign  country  other  than 
the  host  country;  and 

3.  Whether  the  proposed  project  is  likely 
to  have  a  significant  effect  on  the 


environment  of  a  foreign  country  because  it 
would  provide  to  that  country. 

(a)  A  product,  or  physical  project 
producing  a  principal  product  or  an  emission 
or  effluent,  which  is  prohibited  or  strictly 
regulated  by  Federal  law  in  the  United  States 
because  its  toxic  effects  on  the  environment 
create  a  serious  public  health  risk,  such  as 
asbestos,  vinyl  chloride,  acrylonitrile, 
isocyanates,  polychlorinated  biphenyls, 
mercury,  beryllium,  arsenic,  cadmium,  and 
benzene;  or 

(b)  A  physical  project  which  in  the  United 
States  is  prohibited  or  strictly  regulated  by 
Federal  law  to  protect  the  environment 
against  radioactive  substances. 

4.  Whether  the  proposed  project  is  likely 
to  have  a  significant  effect  on  natural  or 
ecological  resources  of  global  importance 
hereafter  designated  for  protection  by  the 
President  or,  in  the  case  of  such  a  resource 
protected  by  international  agreement  binding 
on  the  United  States,  by  the  Secretary  of 
State. 

B.  The  determination  required  in 
Subsection  A  above  shall  bis  based  upon  the 
information  contained  in  the  application, 
information  reasonably  available  to  OPIC  and 
such  additional  information  from  the 
applicant  as  deemed  necessary  by  the 
reviewing  officer. 

C.  In  the  event  that  the  reviewing  officer 
makes  a  positive  determination  with  respect 
to  any  of  the  categories  specified  in 
Subsection  A  above  (i.e.  that  a  significant 
effect  is  likely  to  result),  and  such 
determination  is  not  reversed  upon  review  by 
a  supervisory  officer  or  by  the  Investment 
Committee,  the  finance  or  insurance 
department,  as  the  case  may  be,  in 
consultation  with  OPIC's  Environmental 
Officer,  shall  take  the  following  actions,  as 
appropriate,  prior  to  acting  on  the 
application: 

1.  If  the  harmful  effect  is  of  the  type 
described  in  Subsection  A(l)  above,  an 
environmental  impact  statement  shall  be 
obtained  in  the  manner  sf>ecified  in  Section 
5  below.  Such  an  environmental  impact 
statement  shall  consider  only  the  effects 
described  in  Subsection  A(l),  regardless  of 
whether  the.project  would  result  in  other 
kinds  of  environmental  effiects. 

2.  If  the  harmful  effect  is  of  the  type 
described  in  Subsection  A(2),  A(3)  or  A(4) 
above,  an  environmental  study  or  an 
environmental  review  shall  be  prepared  in 
the  manner  specified  in  Section  6  below. 

Section  5.  Environmental  Impact  Statement 

A.  If  a  department  within  OPIC  is  required 
by  Section  4(C)(1)  to  cause  the  preparation  of 
an  environmental  impact  statement  for  a 
particular  project,  it  shall  do  so  in 
accordance  with  Subsection  B  below,  ff  an 
environmental  impact  statement  for  the 
prof>osed  project,  a  project  involving  similar 
environmental  issues  or  a  generic  statement 
covering  a  host  of  similar  projects  already 
exists,  no  new  envirormiental  impact 
statement  shall  be  required.  When  one  or 
more  other  agencies  are  also  involved  in  a 
particular  project  requiring  an  environmental 
impact  statement  OPIC  may  rely  upon  an 
environmental  impact  statement  obtained  by 
one  or  more  of  the  other  agencies. 


B.  Environmental  impact  statements  shall 
be  concise  and  no  longer  than  necessary  to 
permit  an  informed  consideration  of  the 
environmental  effects  of  the  proposed  project 
and  the  reasonable  alternatives.  The 
statement  shall  include  a  section  on  the 
consideration  of  the  purpose  of  and  need  for 
the  proposed  project;  a  section  that  provides 
a  succinct  description  of  the  environment  of 
the  global  conunons  affected  by  the  proposed 
action;  and  a  section  that  analyzes,  in 
comparative  form,  the  enviroiunental 
consequences  on  the  global  commons  of  the 
proposed  action  and  of  reasonable  alternative 
means  of  structuring  the  project. 

Section  6.  Environmental  Studies  and 
Revie¥rs 

A.  If  a  department  is  required  under 
Section  4(C)(2)  to  produce  an  environmental 
study  or  review,  it  shall,  in  consultation  with 
the  Environmental  Officer,  determine 
whether  an  environmental  study  as  described 
in  Subsection  B  below  which  deals  with  the 
environmental  aspects  of  the  proposed 
project  is  available  or  will  be  undertaken 
elsewhere.  If  no  relevant  environmental 
study  is  or  will  be  available,  the  OPIC 
department,  in  consultation  with  the 
Environmental  Officer,  shall  undertake  the 
preparation  of  an  environmental  review  as 
described  in  Subsection  C  below  with,  as 
appropriate,  the  assistance  of  the  applicant 
and  of  other  federal  agencies  having 
jurisdiction  by  law  or  special  expertise.  If  an 
envirormiental  review  for  the  proposed 
project  or  a  project  involving  similar 
environmental  issues  or  a  generic  review 
coveringa  class  of  similar  projects  already 
exists,  no  new  environmental  review  shaU  be 
required  hereunder.  When  one  or  more 
agencies  are  involved  with  OPIC  on  a 
particular  project,  a  lead  agency  may  be 
designated  to  prepare  the  envirormiental 
review. 

B.  An  environmental  study  shall  consist  of 
a  bilateral  or  multilateral  study  by  the  United 
States  and  one  or  more  foreign  nations  or  by 
an  international  body  or  organization  in 
which  the  United  States  is  a  member  or 
participant. 

C  An  environmental  review  shall  consist 
of  a  concise  analysis  of  important 
environmental  issues  relating  to  a  proposed 
project,  including  identification  of  such 
issues  and  of  the  significant  effects  to  the 
environment.  The  department  involved  in 
the  preparation  of  an  environmental  review 
shall  consider  the  following  fectors  in 
deciding  the  scope,  substance,  and  timing  of 
review  and  the  availability  of  the  review  to 
other  agencies: 

1.  The  need  to  avoid  infringement  or  the 
appearance  of  infringement  on  the  sovereign 
responsibilities  and  internal  affairs  of  another 
government; 

2.  The  availability  of  meaningfiil 
information  on  the  environment  of  a  foreign 
nation; 

3.  The  need  to  protect  confidential 
business  information  and  trade  secrets  of  the 
applicant; 

4.  The  desirability  of  acting  promptly  upon 
applications  under  OPIC  programs; 

5.  The  desirability  of  the  project  in  terms 
of  its  export  promotion  and  developmental 
eSscts; 
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6.  OPIC's  ability  to  influence  the  design 
and/or  implementation  of  the  proposed 
project;  and 

7.  The  need  to  protect  sensitive  foreign 
afbirs  information  and  information  received 
from  another  government  with  the 
understanding  that  it  will  be  protected  from 
disclosure. 

Section  7.  Decision 

The  required  environmental  documents 
developed  in  accordance  with  these 
Procedures  shall  accompany  the  application 
through  the  review  process  to  enable  officere 
responsible  for  approving  an  application  and, 
if  necessary,  the  Board  of  Directors,  to  be 
informed  and  to  take  account  of  the 
environmental  considerations  covered  by 
siich  documents. 

Section  8.  Availability 

Subject  to  the  consideration  of  Section 
6(C),  environmental  documents  developed 
tmder  these  procedures  shall  be  available  to 
the  Department  of  State.  Council  on 
Environmental  Quality  and  other  federal 
agencies  and  shall  be  included  in  the  public 
information  Tiles  for  the  p)ertinent 
applications.  Foreign  governments  affected 
thereby  may  also  be  informed  of  such 
documents  after  coordinating  with  the 
Department  of  State  regarding  such 
communication  with  the  foreign  government. 
'     Efiiective  Date.  These  procedures  become 
effective  on  September  4, 1979. 

Dated:  August  27. 1979,  J.  Bryce  Llewellyn; 
President 

Appendix  B — Reconunemted  Content  and 
Fonnat  for  Environmental  Impact 
AMeacment  (Category  A  Projects) 

I.  Executive  Summary 

A.  Concise  project  description 

B.  Identification  of  project  sponsors, 
operators  and  contractors 

C  Baseline  enviroimiental  conditions 

D.  Applicable  environmental  standards 

E.  Proposed  mitigation  measures 

F.  Net  environmental  impacts 

n.  Policy,  Legal  and  Administrative 
Framework 

A.  Applicable  host  country  environmental 
and  occupational  safety  and  health  laws 
and  regulations 

B.  Relevant  international  agreements 
C  Requirements  of  potential  investors, 

lenders  and  insurers 
m.  Baseline  Conditions  in  Area  Potentially 
Affected  by  Project  ("Project  Area") 

A.  Designation  of  project  area  perimeters 

B.  Physical  geography  (climate,  geology, 
topography) 

C  Natural  events  history  (earthquakes, 
floods,  fires,  storms,  volcanic  eruptions, 
etc.) 

D. 'Biological  envirormient 

1.  Proximity  to  national  parks  and  other 
protected  areas 

2.  Identification  of  unique  or  sensitive 
natural  habitats  of  internationally  or 
locally  recognized  rare,  threatened  or 
endangered  sptecies 

3.  Renewable  and  non-renewable  natural 
resources 

E.  Himian  environment 
1.  Distribution  of  residential  and 
occupational  population  in  project  area 


2.  Description  of  previous,  current  and 
planned  land  use  activities  in  or  near 
project  area 

3.  Habitation  or  use  of  project  area  by 
indigenous  peoples 

F.  Environmental  quality  of  project  area 

1.  Ambient  air  conditions  (including 
seasonal  variations) 

(a)  Sulfur  dioxide 

(b)  Particulates 

(c)  Nitrogen  oxides 

(d)  Carbon  monoxides 

(e)  Airborne  toxics 

2.  Water  supply,  quality  and  end  use 
(human  consumption,  agricultiire,  plant 
and  animal  habitat) 

(a)  Marine  waters,  including  estuaries 

(b)  Sur&ce  waters  (rivers,  streams,  lakes) 

(c)  Groundwater 

3.  Noise  levels 

4.  Soil  conditions,  including 
contamination  from  previous  or  current 
activities 

G.  Archeological,  historical  or  cultural 
resources 

IV.  Potential  (Unmitigated)  Environmental, 

Health  and  Safety  Impacts 

A.  Sources  and  volumes  of  untreated 
airborne,  liquid,  and  solid  waste  and 
potential  impacts  of  unmitigated 
discharge  on  the  environment 

B.  Potential  impacts  on  natural  and 
biological  resources 

C.  Potential  human  impacts: 

1.  Positive:  Employment,  services, 
economic  opportunities 

2.  Negative:  Resettlement  and  economic 
displacement 

D.  Potential  occupational  health  and  satiety 
hazards 

E.  Potential  for  major  safety  and  health 
hazards  beyond  the  workplace 

V.  Proposed  Environmental  Prevention  and 

Mitigation  Measures  (including  a 
thorough  discussion  of  alternatives  and 
justifications  for  measures  selected) 

A.  Waste  minimization  measures 

B.  Waste  treatment  and  disposal  measures 
C  Natural  resource  management  (e.g. 

sustainable  management  of  biological 
resources  and  protection  of  endangered 
species  and  their  habitats) 

D.  Mitigation  of  human  impacts: 
compensation,  training,  etc. 

E.  Occupational  safety  and  health  measures 

F.  Major  hazard  prevention  and  emergency 
response 

VI.  Projected  Net  Environmental  Impacts 

(post-mitigation) 

A.  Physical  impacts  (e.g.,  topography, 
ground  and  surface  water  supply,  soil 
conservation) 

B.  Biological  impacts  (flora,  fauna  and 
related  habitat  with  particular  attention 
to  threatened  and  endangered  species: 
natural  resources,  e.g.  primary  forests, 
coral  reefs,  mangroves,  etc.) 

C  Net  discharges  of  airborne,  liquid  and 
solid  wastes  and  resulting  ambient 
impacts  as  compared  to  applicable  host 
country.  World  Bank  and  other  relevant 
regulatory  standards  and  guidelines 

D.  Net  exposures  by  workers  to  safiety  and 
health  hazards 

E.  Net  potential  for  major  hazards 


F.  Consistency  with  applicable 
international  agreements 
Vn.  Appendices 

A.  Permits  issued  and  pending  from 
environmental  authorities 

B.  Author  information 

1.  Names,  afHliations  and  qualifications  of 
project  team 

2.  Relationship  of  authors  to  project 
sponsora 

C  Record  of  meetings  held  as  part  of  EIA, 

including  public  hearings  and 

consultations  with  government  and  non- 
governmental organizations 

D.  Reference  bibliography 

E.  Technical  data  not  included  in  text 

Appendix  C— Recommended  Content  and 
Format  for  Environmental  Management  and 
Monitoring  Plan 

I.  Applicable  Regulatory  Standards  and 
Guidelines 

A.  Host  country  laws  and  regulations 

B.  Sponsor,  investor,  lender  and  insurance 
requirements 

C  International  agreements 
n.  Enviroimiental  Management  Measures 

A.  Potential  impacts  and  corresponding 
preventive  and  mitigative  measures 

B.  Equipment  specifications  for  preventive 
and  mitigative  measures 

Q  Opterational  and  maintenance 
procedures 
m.  Organizational  Responsibilities  and 
Management  Issues 

A.  Operations 

B.  Supervision 

C  Internal  enforcement 

D.  Monitoring 

E.  Remedial  actions 

IV.  Training  Requirements 

V.  Monitoring  and  Reporting  Procedures 

A.  Parameters  to  be  monitored 

1.  airborne  emissions  and  corresponding 
ambient  air  impacts 

2.  liquid  effluents  and  corresponding 
ambient  impacts  on  receiving  waters 

3.  Physical  impacts 

4.  Natural  resoiut:e  and  biological  impacts 

5.  Human  impacts 

6.  Workplace  conditions 

(a)  Accident  frequency  and  severity 

(b)  Worker  exposures  to  hazardous 
substances 

7.  Impacts  of  dedicated  ofisite 
infrastructure  and  fecilities 

B.  Frequency  of  monitoring 

C  Monitoring  techniques  and  procedures 

1.  Equipment  and  instrumentation 

2.  Quality  assurance/quality  control  (QA/ 
QC)  procedures 

3.  Personnel  and  training  requirements 
D.  Reporting  procedures 

1.  Internal 

2.  External  (e.g.  to  local  authorities) 

Appendix  D— Recommended  Content  and 
Format  For  Environmental  Audit 

L  Executive  Summary 

A.  Environmental,  safety  and  health  areas 
of concern 

B.  Recommended  mitigation  measures/ 
enhancement  opportunities:  priorities 

C  Implementation  schedule 
n.  Project  Description 
A.  Location 
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B.  Past  operations  history 

C.  Current  operations 

m.  Applicable  Regulations  and  Guidelines 

IV.  Audit  Procedure  (protocol] 

A.  Historical  research 

B.  Records  review 
C  Interviews 

D.  Site  inspections 

E.  Sampling  and  analysis  (quality 
assurance  and  control)  procedures 

V.  Review  of  Environmental  Management 

A.  Environmental  management  structure 

B.  Emergency,  security  and  safety  plans 
C  Company-community  interaction 

program 
D.  Handling  of  complaints  and  media 
coverage 

VI.  Environmental  Impacts 

A.  Air  emissions 

B.  Liquid  effluents 

C  Solid  (non-hazardous)  waste  treatment 

D.  Hazardous  materials  and  management 

E.  Noise  and  vibration 

F.  Groundwater  and  soil  contamination 
Vn.  Occupational  Safety  and  Health 

A.  Summary  of  accident  reporting, 
recording  and  investigation 

B.  Health  and  safety  management 
C  Site  safety  procedures 

D.  Medical  monitoring  program 

E.  Air  quality 

P.  Noise  level  exposure 

G.  Chemical/material  handling 
H.  Temperature  exposure 

L  Personal  protective  equipment 

J.  Emergency  response  capability 

K.  Fire  protection 

L  Training  {Hograms 
Vm.  Conclusions 
DC.  Mitigation  Recommendations 

A.  Identify  appropriate  measures 

B.  Priorities 

C  Implementation  schedule 

X.  Environmental  Enhancement 

Opportunities 

A.  Energy  and  enefgy  conservation 

B.  Waste  minimization 

C  Cleaner  technology  initiatives 
D.  Training  programs 

XI.  Annexes 

A.  Names  of  those  responsible  for 
preparing  audit 

B.  Written  material  references  used 
C  Records  of  consultations 

D.  Other  data 

Audit  checklists  for  specific  industry 
sectors  are  available  from  OPIC 

Appendix  E—  Category  A:  Pro)BClB 
Requiring  EnvirmmaitallBqMCt 


L  Industrial  Categories 

A.  Large-scale  industrial  plants 

B.  Industrial  estates 
C  Crude  oil  refineries 

D.  Large  thermal  power  projects  (200 
megawatts  or  more) 

E.  Ma)or  installations  for  initial  smelting  of 
cast  iron  and  steel  and  production  of 
non-ferrous  metals 

F.  Chemicals 

1.  Manufecture  and  transportation  of 
pesticides 

2.  Manufacture  and  transportation  of 
hazardous  or  toxic  chemicals  or  other 
materials 


G.  All  projects  which  pose  potential 

serious  occupational  or  health  risks 
H.  Transportation  infrastructure 

1.  Roadways 

2.  Railroads 

3.  Airports  (runway  length  of  2,100  metiers 
or  more) 

4.  Large  port  and  harbor  developments 

5.  Inland  waterways  and  ports  that  permit 
passage  of  vessels  of  over  1,350  tons 

L  Major  oil  and  gas  developments 

].  Oil  and  gas  pipelines 

K.  Disposal  of  toxic  or  dangerous  wastes 

1.  Incineration 

2.  Chemical  treatment 
L  Landfills 

M.  Large  dams  and  reservoirs 
N.  Pulp  and  paper  manufecturing 

0.  Mining 

P.  Offsboin  hydrocarbon  production 
Q.  Major  storage  of  petroleum, 

petrochemical  and  chemical  products 
R.  Forestry/large-scale  logging 
S.  Large-scale  wastewater  treatment 
T.  Domestic  solid  waste  processing 

facilities 
U.  Large-scale  tourism  development 
V.  Large-scale  power  transmission 
W.  Large-scale  reclamation 
X.  Lar^scale  agriculture  involving  the 

intensification  or  development  of 

previously  undisturbed  land 
Y.  All  projects  with  potentially  major 

impacts  on  people  or  serious 

socioeconomic  concerns 
n.  Projects  in,  or  Sufficiently  Near  Sensitive 

Locations  of  National  or  Regional 

Importance,  to  Have  Perceptible 

Environmental  Effects  on: 

A.  National  ptarks 

B.  Wetlands 

C  Areas  of  archeological  significance 
D.  Areas  prone  to  erosion  and/or 

desertification 
E  Areas  of  importance  to  ethnic  groups/ 

indigenous  peoples 

F.  Natural  forests, 

G.  Protected  wildlands 

H.  Nationally  designated  refuges 

1.  Coral  reefe 

J.  Mangrove  swamps 

K.  Nationally  designated  seashore  areas 

L  Endangered  species  habitat 

M.  Properties  on  the  Worid  Heritage  List 

Appendix  F— Index  of  WotM  Bank  and  U.S. 
Ei^oit-ImpMt  Bank  EnvironBental,  Haaltii 
and  Safety  GuicMinas 

L  Guidelines:  Impacts 
A.  Air  quality  (Exim,  WB  94,  WB  pending) 

1.  Sulfur  dioxide 

(a)  Ambient  levels  (WB  88) 

(b)  Emissions  standards  (WB  88) 

(c)  Sampling  and  analysis  (WB  88) 

(d)  Sulfur  oxides  (WB  95) 

2.  Airborne  particulates  (WB  95) 

(a)  Dust  emissions  (WB  88) 

(b)  Electrostatic  precipitators  (WB  88) 

3.  Nitrogen  oxides  (WB  95) 

(a)  Emissions  (WB  88) 

(b)  Sampling  and  analysis  (WB  88) 

4.  Transboundary  pollution  (WB  91) 
(a)  Acid  rain  (WB  pending) 

5.  Airshed  modeling  (WB  pending) 

6.  Emissions  monitoring  (WB  pending) 

7.  Elimination  of  ozone-depleting 
substances  (WB  3/96) 


B.  Water  use  and  quality  (Exim) 

1.  Irrigation  and  drainage  (WB  88*.  91) 

2.  Water  supply  (WB  91) 

C.  Wastewater  treatment  (WB  pending) 

1.  Effluents,  disposal  of  industrial  wastes 
(WB88) 

2.  Waste%trater  collection,  treatment,  reuse 
and  disposal  (WB  91) 

(a)  Reuse  (WB  94) 

3.  Liquid  effluents:  land  disposal  and 
treatment  (WB  88) 

4.  Sludge  treatment  (WB  (>ending) 

D.  Solid  waste  collection  and  disposal 

E.  Management  of  hazardous  and  toxic 
materials  and  waste  (Exim,  WB  pending) 

F.  Occupational  health 

1.  General  guidelines  (WB  88) 

2.  Safety  (WB  88) 

G.  Sludge  treatment  (WB  pending) 

H.  Site  planning  and  management  (WB  91, 

WB  pending) 
L  Hazardous  materials  management  (MTB 

91) 

1.  In  small  and  medium  scale  industries 
(WB  85) 

2.  Polychlorinated  biphenyls  (PCBs)  (WB 
94) 

3.  Asbestos 

(a)  Sampling  and  analysis  of  airborne 

asbestos  (WB  88) 
(a)  Use  in  manufecturing  industries  (WB 

88) 
J.  Natural  hazards  (Exim,  WB  91) 
1.  Earthquake  protection  (WB  88,  93) 
K.  MajcM-  industrial  hazards  (WB  85, 91) 
L  Socioeconomic  and  sociocultural  effects 

(Exim) 

1.  Core  issues  (WB  91) 

2.  Induced  development  (WB  91) 

3.  Ecologically  sensitive  areas  (WB  91) 

4.  Indigenous  peoples  (WB  91) 

5.  Cultural  property  (WB  91) 

6.  Cultural  heritage  in  environmental 
assessment  (WB  9/94) 

M.  Resettlement  (WB  91,  94) 

N.  Wildland  management  (WB  91, 94) 

0.  Wetlands  (WB  91) 

P.  Tropical  forests  (WB  91) 
Q.  Arid  and  semi-arid  lands  (WB  91) 
R.  Coastal  zone  management  (WB  91) 
S.  Land  and  water  resource  management 

(WB91) 
T.  Noise  (Exim,  WB  88) 
U.  International  treaties  and  agreements 

(WB91) 
V.  International  waterways  (WB  91) 
W.  Biological  diversity  (WB  91) 
X.  Secondary  environmental  effects  (WB 

88) 
Y.  Privatization  (WB  4/94) 
n.  Guidelines:  Industries 

A.  General  industry  and  energy  (Exim,  WB 
94) 

1.  Small  and  medium  scale  industries  (WB 
91) 

B.  Heavy  machinery  (WB  pending) 
C  Cleaner  production  (WB  pending) 

D.  Rehabilitation  of  old  planU  (WB 
pending) 

E.  Aluminum  (WB  88, 88,  WB  pending) 

F.  Iron  and  steel  (Exim.  WB  88.  91, 94,  95) 

1.  General  considerations  (WB  88) 

2.  Blast  furnaces  (WB  88) 

3.  Coke  ovens  (WB  88,  88) 

4.  Ore  preparation,  sintering  and 
palletizing  (WB  88) 


FAHimal    Rnoistnr    /   Vnl     R7     Nrt     7t;    /    TVinrcr)av     PaKniarv   R     1007    /   MntiVae 


RRRO 


5652 Federal  Register  /  Vol.  62.  No.  25  /  Thursday.  February  6,  1997  /  Notices 


5.  Rolling  and  finishing  operations  (WB  88) 

6.  Steel  making  process  (WB  88,  88) 

7.  Foundries  (WB  pending) 

(a)  Iron  and  steel  (WB  88) 

(b)  Non-ferrous  (WB  88) 

(c)  Mini-steel  mills  (WB  95) 

G.  Mining  and  milling  (Exim,  WB  91) 

1.  Strip/surface:  sediment  and  erosion 
control,  land  reclamation  (WB  88) 

2.  Open  pit  (WB  88,  94) 

3.  Underground  (WB  88,  94) 

4.  Base  metal  and  iron  ore  (WB  95) 

5.  Non-ferrous  (WB  88,  91) 

6.  Coal  mining  (WB  88.  88,  95) 

7.  Asbestos  mining  and  milling  (WB  88) 
H.  Mineral  processing 

1.  Copper  and  nickel  (WB  88,  94,  WB 
pending) 

2.  Lead  and  zinc  (WB  88. 88  (lead)) 

3.  Silver,  tungsten,  columbium  and 
tanUlum  (WB  88) 

4.  Metal  fabrication  (WB  pending) 

5.  Sulfuric  acid  plants  (WB  88) 

I.  Oil  and  gas  development  (Exim,  WB 
pending) 

1.  Onshore  (WB  94) 

2.  Offshore  (WB  88) 

).  Pipelines:  Oil  and  gas  (WB  91) 

1.  Oil  pipelines  (WB  88) 

2.  Oil  and  gas  pipelines  onshore  (WB  91) 

3.  Oil  and  gas  pipelines  offshore(WB  91) 
K.  Geothermal  energy  (WB  88,  WB 

pending) 
L  Hydroelectric  projects  (WB  91) 
M.  Power  plants:  General  (Exim) 

1.  Thermoelectric  {Hx>jects:  general  (WB  88, 
91) 

2.  Rehabilitation  (WB  pending) 

3.  Emissions:  General  (WB  94) 

4.  Thermal  (WB  94.  95) 

5.  Gas  turbine  (Exim  94) 

6.  Engine  driven  (WB  94) 

7.  Small  scale  boilers  (WB  pending) 
N.  Electric  power  transmission  and 

distribution  (WB  91,  94) 

0.  Battery  manufacturing  (WB  88) 
P.  Forestry 

1.  Natural  forest  management  (WB  91) 

2.  Logging  (Exim.  WB  94) 

Q.  Plantations/reforestation  (WB  91. 94) 

R  Palm  oil  industry  (WB  88) 

S.  Sawmills  (WB  88,  94) 

T.  Wood  products  industries  (WB  94) 

1.  Plywood  (WB  88, 88)  and  furniture  (WB 
pending) 

2.  Wood  preserving  (WB  pending] 

U.  Pulp  and  paper  (Exim,  WB  88,  88,  91. 

94,  WB  pending) 
V.  Petroleum  refineries  (Exim.  WB  88, 91, 

94,95) 
W.  Rubber  (WB  88)  and  plastics  (WB 

pending) 
X.  Chemicals  and  petrochemicals  (WB  91) 

1.  Organic  chemicals  (WB  pending) 

2.  Inorganic  chemicals  (WB  pending) 

3.  Nitric  acid  plants  (WB  88) 

4.  Petrochemical  fiacilities  (Exim.  WB 
pending) 

5.  Polyvinyl  chloride  processing  (WB  88) 
Y.  Ethanol  production  (WB  88) 

Z.  Printing  (WB  pending) 
AA.  Pharmaceuticals  (WB  pending) 
BB.  Cement  (WB  88, 88.  91, 94,  95) 
CC.  Chlor-alkali  (WB  88,  95) 
DD.  Coke  manufacturing  (WB  95) 
EE.  Fertilizer  (WB  91, 94) 


1.  Fertilizer  manufacturing  wastes  (WB  88) 

2.  Mixed  fiertilizer  (WB  95) 

3.  Nitrogenous  fertilizer  (WB  95) 

4.  Phosphate  fertilizer  (WB  95) 
FF.  Pesticides 

1.  Pesticides  manufacturing  (WB  88.  WB 
pending) 

2.  Pesticides  formulation  (WB  pending) 

3.  Packaging  and  labeling  (WB  88)  . 

4.  Transportation  and  distribution  (WB  88) 

5.  Handling  and  application  (WB  88, 88, 
91,94) 

6.  Rodenticides  (WB  88,  88) 

GG.  Fishing  and  shipbuilding  (WB  88,  91) 
HH.  Watershed  development  (WB  91) 
II.  Dams  and  reservoirs  (WB  91) 
H-  Flood  protection  (WB  91) 
KK.  Agriculture 

1.  Production  management  (WB  91) 

2.  Integrated  pest  management  (WB  91) 
LL.  Livestock  and  rangeland  management 

(WB91) 
MM.  Food  and  beverage  processing  (WB 
91.94) 

1.  Agroindustry  (WB  91) 

2.  Dairy  (WB  88,  88,  94,  95) 

3.  Fruit  and  vegetable  processing  (WB  88, 
88,  95) 

4.  Vegetable  oils  (WB  pending) 

5.  Tea  and  coffee  (WB  88,  WB  pending) 

(a)  Coffee  (WB  88) 

(b)  Tea  (WB  88) 

6.  Breweries  (WB  pending) 

7.  Poultry  processing  (WB  88) 

8.  Fish  processing  (WB  88.  88,  94,  WB 
pending) 

9.  Meat  processing  (WB  88,  88,  94,  95) 

(a)  Slaughterhouses:  industrial  waste 
disposal  (WB  88) 

(b)  Slaughterhouses:  design  (WB  88) 

(c)  Slaughterhouses:  occupational  safety 
(WB88) 

10.  Cane  sugar  (WB  88,  WB  pending) 

(a)  Agricultural  operations  (WB  88) 

(b)  Mill  and  reBnery  operations  (WB  88) 

11.  Grain  handling  and  storage  (WB  88) 
NN.  Gas  terminals  (WB  94) 

00.  Glass  manufacturing  (WB  88.  WB 
pending) 

1.  Flat  glass  manufacturing  (WB  94) 
PP.  Electronics  (WB  pending) 

QQ-  Instruments  (WB  pending) 

RR.  Plating  and  electroplating  (WB  88,  88, 

95) 
SS.  Dye  manufacturing  (WB  pending) 
TT.  Coatings  manufacturing  (WB  pending) 
UU.  Hospitals  (WB  94) 
W.  Tourism  and  hospitality  (WB  pending) 
1.  Hotels  and  resorts  (WB  94) 
WW.  Rail  transit  systems  (WB  94) 
XX.  Roads  and  highways  (WB  91) 
1.  Rural  roads  (WB  91) 
YY.  Ports  and  harbor  facilities  (WB  91) 
ZZ.  Inland  navigation  (WB  91) 
AAA.  Large-scale  housing  projects  (WB  91) 
BBB.  Telecommunications  (WB  94) 
OCC  Textiles  (WB  88,  88.  94,  95) 

1.  Wool  scouring  (WB  88) 

2.  Cotton  ginning  (WB  88) 
DDD.  Tanning  (WB  88.  88.  95) 

References.  (Appendix  P) 

WB  88— The  World  Bank,  Environmental 

Guidelines,  September  1988 
WB  88— The  World  Bank,  Occupational 

Health  and  Safety  Guidelines.  September 

19U 


WB  91— The  World  Bank,  Environmental 

Assessment  Sourcebook.  (3  volumes) 

1991 
WB  94— "World  Bank  Environment,  Health 

and  Safety  Guidelines,"  Draft  1994 
WB  95— The  World  Bank.  Industrial 

Pollution  Prevention  and  Abatement 

Handbook.  Preliminary  Version  (June 

1995) 
WB  pending— World  Bank  guidelines  under 

development 
Exim — Export-Import  Bank  of  the  United 

States,  "Environmental  Procedures  and 

Guidelines."  April  2. 1996 

Appendix  G — Format  for  Host  Govemment 
Notification  Letter 

(date) 

Minister  of  State  for  Environment 

Republic  of  

Dear  Mr./Madam  Minister.  The  Overseas 
Private  Investment  Corporation  (OPIC)  is 
•proposing  to  issue  financing/insurance  for  an 
investment  in  [name  of  host  country]  by  a 
U.S.  company.  OPIC  is  an  agency  of  the 
United  States  Govemment,  with  the  mandate 
of  facilitating  economically  productive  and 
environmentally  sound  U.S.  private 
investments  in  developing  countries  and 
emerging  economies. 

OPIC  is  required  by  U.S.  law  to  notify 
appropriate  host  govemment  authorities  of 
investments  under  consideration  for  OPIC 
assistance,  which  have  the  potential  to  pose 
significant  consequences  for  the 
environment.  The  project  that  is  the  subject 
of  this  notification  involves  an  investment  by 
[name  of  applicant]  in  the  construction  and 
operation  of  [concise  description  of  project}. 

The  potential  environmental  hazards 
associated  with  (industry  sector]  includes 
(air.  water,  solid/hazardous  waste,  etc.). 

Based  on  information  provided  to  us  by  the 
investor,  the  project  does  not  appear  to  pose 
significant  hazards  to  the  environment, 
public  health,  or  safety  resultinglrom  the 
diverse  impacts  of  [industry  sector]. 

OPIC  is  also  required  to  provide  your 
government  with  information  about 
standards  and  guidelines  applicable  to  such 
investments  that  have  been  developed  by 
international  organizations  or  by  federal 
environmental  regulatory  authorities  of  the 
United  States.  The  relevant  World  Bank  and 
U.S.  Environmental  Protection  Agency 
guidelines  are  attached  for  your  information. 

We  understand,  of  course,  that  the  project 
will  be  subject  to  the  laws  of  [name  of  host 
country)  with  respect  to  the  protection  of  the 
environment  as  well  as  occupational  health 
and  safety. 

If  you  have  any  questions  about  OPIC's 
environmental  assessment  of  this  project,  you 
may  contact  OPIC's  Director  of 
Environmental  Affairs  at  the  above  address  or 
[phone/£ax]. 

Sincerely  yours. 

[Name]  .^ 

President  and  Chief  Executive  Officer 
Enclosures 

Appondix  H— Glossary 

Environmental  Assessment  (EA) — 
analytical  tool  used  to  anticipate  potential 
impacts  of  particular  activities  on  the  natural 


UMI 


Federal  Regiater  /  Vol.  62.  No.  25  /  Thursday.  February  6,  1997  /  Notices  5653 


environment  and  on  humans  dependent  on 
that  environment 

Environmental  Audit  (EAU)— assessment 
of  environmental  and  related  human  impacts 
of  pre-existing  ot  ongoing  activities. 

Environmental  Impact  Assessment  (EIA) — 
comprehensive  analytical  effort  designed  to 
anticipate  environmental  impacts  of  major 
projects  having  the  potential  to  have 
significant,  diverse  and  irreversible  impacts 
on  the  natural  environment  and  on  humans 
dependent  on  that  environment 

Environmental  Impact  Statement  (EIS) — 
comprehensive  analytical  effort  designed  to 
anticipate  environmental  impacts  of  major 
federal  actions  affecting  the  global  commons 
outside  of  the  jurisdiction  of  any  nation. 

Environmental  Management  and 
Monitoring  Plan  (EMMP) — systematic 
program  designed  to  prevent,  mitigate  and 
monitor  anticipated  environmental  and 
related  human  impacts  of  prospective  and 
ongoing  activities. 

Environmental  Remediation  Plan  (ENR) — 
systematic  program  designed  to  reverse 
adverse  environmental  impacts  of  previous 
activities  at  a  site. 

European  Bank  for  Reconstruction  and 
Development  (EBRD)— multilateral 
development  bank  established  in  1990  to 
assist  in  the  economic,  social  and  political 
development  of  Central  and  Eastern  Europe 
and  the  New  Independent  States  of  the 
former  Soviet  Union.  Other  members  include 
the  European  Community  and  the  United 
States. 

Export-Import  Bank  of  the  United  States 
(Exim) — independent  U.S.  government 
agency  that  helps  finance  the  overseas  sales 
of  U.S.  goods  and  services. 

Financial  Intermediary  (FI) — ^investment 
fund,  bank,  or  other  financial  institution  that 
lends  directly  to  projects  or  investment  funds 
guaranteed  or  insured  by  OPIC  that  invest  in 
projects  ("subprojects")  subject  to  OPIC 
approval  on  policy  grounds. 

Foreign  Assistance  Act  (FAA)— Foreign 
Assistance  Act  of  the  United  States 
International  Finance  Corporation  (IFC) — 
affiliate  of  the  World  Bank  group  that  makes 
loans  to  and  investments  in  private  sector 
projects  in  developing  countries  and 
emerging  markets. 

ISO  14000 — basic  elements  of  an  effiective 
environmental  management  system  as 
developed  by  the  Technical  Qimmittee  of  the 
International  Standards  Organization  to 
provide  organizations  worldwide  with  a 
common  approach  to  environmental 
management. 

Major  Hazard  Assessment  (MHA) — 
analytical  tool  used  for  identifying,  analyzing 
and  controlling  p»tential  major  hazards  to 
human  health  and  safety  resulting  from 
storage  and  processing  of  toxic  and 
hazardous  substances. 

World  Bank  (WB)— International  Bank  for 
Reconstruction  and  Development 

Dated:  March  31, 1997. 
JunaOfiutt. 

Assistant  General  Ck>unsel,  Administrative 
Affairs. 

IFR  Doc.  97-2874  Filed  2-5-97;  8:45  am] 
MXMQ  COM  »10-ei-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Envlronmentai  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Atlas 
Foundry  Company,  Inc..  et  al..  Qvil 
Action  No.  1:97  CV  0015.  was  lodged  on 
January  16, 1997,  with  the  United  States 
District  Court  for  the  Northern  District 
of  Indiana.  The  consent  decree  settles  an 
action  brought  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  42  U.S.C.  §§  9601,  et  seq.. 
("CERCLA")  for  the  recovery  of  past 
costs  incurred  by  the  United  States  in 
responding  to  a  release  or  threat  of 
release  of  hazardous  substances  at  the 
Marion/Bragg  Landfill  Superfimd  Site  in 
Grant  County.  Indiana  (the  "Site"). 
Under  the  terms  of  the  proposed  decree, 
the  settling  defendants  will  pay  the 
United  States  $750,000  in  settlement  of 
the  United  States'  past  costs  claims 
against  them. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  pubhcation, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Atlas 
Foundry  Company,  Inc.,  et  al.,  DOJ  Ref. 
#90-ll-3-251A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northern  District 
of  Indiana,  Fort  Wayne  Division,  1300 
South  Harrison  Street,  Room  3128,  Fort 
Wayne,  Indiana,  46802;  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Deaee  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $6.75  (25  cents  per  page 
reproduction  costs],  payable  to  the 
Consent  Decree  Library. 
Jori  M.  GroM. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc  97-2904  Filed  2-5-97;  8:45  am) 
HJJNQ  CODE  44ie-1S-M 


Notice  of  Lodging  of  Consent  Decree 
and  Settlement  Agreement  Pursuant  to 
the  Clean  Air  Act 

In  accordance  with  the  Clean  Air  Act, 
42  U.S.C.  §  7413(g)  and  Departmental 
Pohcy,  28  C.F.R.  §  50.7,  notice  is  hereby, 
given  that  a  proposed  Consent  Decree 
and  proposed  Settlement  Agreement  in 
Concerned  Citizens  for  Nuclear  Safety, 
Inc.  &■  Patrick  Jerome  Chavez  v.  United 
States  Department  of  Energy  &■  Siegfried 
S.  Hecker,  Qvil  No.  94-1039  M 
(D.N.M.),  were  lodged  with  the  United 
States  District  Court  for  the  District  of 
New  Mexico  on  January  14. 1997.  Final 
approval  and  entry  of  the  proposed 
Consent  Decree  and  final  approval  of 
the  Settlement  Agreement  are  subject  to 
the  requirements  of  section  113(g)  of  the 
Clean  Air  Act.  42  U.S.C.  §  7413(g),  and 
theprovisions  of  28  C.F.R.  § 50.7. 

Toe  Consent  Decree  and  Settlement 
Agreement  resolve  allegations  that  the 
Los  Alamos  National  Laboratory 
("LANL"),  located  in  Los  Alamos,  New 
Mexico,  was  not  in  full  compliance  with 
the  national  emission  standard  for 
radionucUdes.  as  set  forth  at  40  C.F.R. 
§§61.90-61.97  ("Subpart  H").  Under 
the  proposed  Consent  Decree,  the  U.S. 
Department  of  Energy  would  be 
required  to  contract  for,  fund  and 
facilitate  performance  of  comprehensive 
independent  technical  audits  described 
in  the  Consent  Decree,  operate 
additional  AIRNET  stations,  add 
thermoluminescent  dosimeters  to  detect 
gamma  and  thermal  neutron  emissions, 
and  to  make  a  payment  of  $150,000  to 
the  U.S.  Treasury.  The  proposed 
Settlement  Agreement  would  require,  in 
part,  the  U.S.  E)epartment  of  Enei^  to 
fund  a  program  at  the  University  of  New 
Mexico  and  to  conduct  radiation 
education  training  for  the  community. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  and 
Settlement  Agreement  for  a  period  of  30 
days  bom  the  date  of  pubhcation  of  this 
notice.  Comments  should  be  addressed 
to  Alan  D.  Greenberg,  U.S.  Department 
of  Justice,  Environmental  Defense 
Section,  999  18th  Street,  Suite  945. 
Denver,  CO  80202.  should  refer  to 
Concerned  Citizens  for  Nuclear  Safety, 
Inc.  6"  Patrick  Jerome  Chavez  v.  United 
States  Department  of  Energy  &■  Siegfried 
S.  Hecker,  Civil  No.  94-1039  M 
(D.N.M.),  and  should  also  make 
reference  to  DJ#  90-5-2-1-1 749A. 

The  proposed  Consent  Decree  and 
Settlement  Agreement  may  be  examined 
at  the  Clerk's  Office,  United  States 
District  Court  for  the  District  of  New 
Mexico,  500  Gold  Avenue,  10th  Floor. 
Albuquerque,  NM  87102  or  at  the  Los 
Alamos  National  Laboratory  Reading 
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Room,  1350  Central  Avenue,  Suite  101, 

Los  Alamos,  NM  87544,  (505)  665-2122 

or  (800) 343-2342. 

Latitia  J.  Griduw. 

Chief,  Environniental  Defense  Section, 

Environnwnt  and  Natural  Resources  Division. 

[FR  Doc.  97-2909  Filed  2-5-97;  8:45  am) 

■LUNQ  COOE  441»-1S-M 


Ftotlce  of  Lodging  of  Consent  Decree 
Pursuant  to  ttte  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  of  a  consent  decree  lodged  on 
November  13, 1996,  United  States  v. 
Maine  Department  of  Transportation, 
Bridgecorp,  Robert  Wardwell  &■  Sons, 
Inc..  and  T.Y.  Lin  International,  Civ. 
Act.  No.  96-0249-B  (D.  Maine).  The 
proposed  decree  concerns  alleged 
violations  of  Sections  301  and  404  of  the 
Clean  Water  Act,  33  U.S.C.  §  1311  and 
1344,  as  the  result  of  defendants' 
unlawful  discharge  of  dredged  or  fill 
material  onto  jurisdictional  wetlands  at 
the  site  of  a  proposed  cargo  terminal 
(the  'Terminal  Site")  and  in  the  course 
of  construction  of  an  access  road  to  the 
Terminal  Site  (the  "Access  Road")  on 
Sears  Island,  Waldo  County,  Maine.  The 
Sierra  Club  and  the  Conservation  Law 
Foundation  have  intervened  in  the  case 
and  are  signatories  to  the  consent 
decree. 

The  terms  of  the  consent  decree 
include  the  following:  (a)  The 
defendants  are  permanently  enjoined 
from  discharging  fill  materials  in  waters 
of  the  United  States  at  the  Terminal  Site 
and  the  Access  Road,  except  in 
compbance  with  appUcable  permits;  (b) 
the  defendants  are  required  to  pay  a 
$10,000  civil  penalty;  (c)  defendant 
Maine  Department  of  Transportation 
("Maine  DOT')  will  restore 
approximately  3.2  acres  of  filled 
wetlands  and  create  a  number  of  vernal 
pools  at  the  Terminal  Site;  (d)  Maine 
DOT  will  create  or  enhance 
approximately  17  acres  of  riparian 
wetlands  and  associated  uplands  at 
Dyer  Creek  in  Newcastle,  Lincoln 
County,  Maine,  (e)  Maine  DOT  will 
restore  and  enhance  approximately 
three-quarters  of  an  acre  of  degraded 
former  wetland  on  the  south-central 
portion  of  Sears  Island;  and  (f)  Maine 
DOT  will  fund  a  supplemental 
environmental  project,  providing  at 
least  $100,000  for  the  acquisition  of  one 
or  more  properties  located  in  the 
Ducktrap  River  watershed  in  Maine 
through  the  Land  for  Maine's  Future 
Board. 

The  Department  of  Justice  will  receive 
written  comment  on  tbis  consent  decree 
for  a  period  of  thirty  (30)  days  from  the 


date  of  publication  of  this  notice  in  the 
Federal  Register.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Attention:  Daniel  W.  Pinkston, 
Environmental  Defense  Section.  P.O. 
Box  23986.  Washington,  D.C.  20026- 
3986,  and  should  refer  to  United  States 
V.  Maine  Dept.  of  Tmnsportation,  et  al., 
DJ  Reference  No.  90-5-1-1-4184. 

The  proposed  consent  decree  may  be 
examined  at  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  of  the  consent  decree  with 
attachments,  please  enclose  a  check  in 
the  amoimt  of  $14.25.  In  addition  to  the 
Consent  Decree  Library,  the  consent 
may  be  viewed  at  the  EPA  New  England 
Library,  located  on  the  Eleventh  Floor, 
One  Congress  Street,  Boston. 
Massachusetts,  and  the  Office  of  the 
Clerk  of  the  United  States  District  Court 
for  the  District  of  Maine,  Room  357, 202 
Harlow  Street,  Bangor,  Maine. 
Letitia  J.  Griahaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
[FR  Doc.  97-2896  Filed  2-5-97;  8:45  am] 

BajJNO  CODE  4410-1S-M 


Notice  of  Lodging  of  Consent  Decree 
United  States  v.  Tenneco  Oii  Company 

In  accordance  with  Departmental 
pobcy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that,  on  January  22, 1997  a 
Consent  Decree  was  lodged  with  the 
United  States  District  Court  for  the 
Western  District  of  Oklahoma  in  United 
States  V.  Tenneco  Oil  Company,  Civil 
Action  No.  CIV-96-017-C,  an  action 
under  Section  1431(a)  of  the  Safe 
Drinking  Water  Act,  42  U.S.C.  §  300i{a) 
for  provision  of  an  alternative  water 
supply  for  the  Sac  and  Fox  Indian 
Nation  and  damages  for  contamination 
of  the  aquifer. 

The  proposed  Decree  is  designed  to 
remedy  contamination  of  the  lands  and 
groundwater  of  the  Sac  and  Fox  in 
Lincoln  County,  Oklahoma.  The  Decree 
provides  for  the  purchase  and 
conveyance  by  Tenneco  to  the  Sac  and 
Fox  of  specified  parcels  of  land  in  order 
to  provide  an  adequate,  alternative 
source  of  drinking  water;  installation  of 
a  river  water  intake  to  provide 
agricultiunl  irrigation;  and  the 
reforestation  of  a  pecan  grove.  The 
Decree  also  provides  for  the  payment  of 
$1,160,000  to  the  Sac  and  Fox,  both  for 
their  discretionary  use  and  for  dedicated 
projects  for  the  clean-up  of  tribal  lands. 
Finally,  the  proposed  E)ecree  resolves 
the  UabiUty  of  Tenneco  for  specified  oil 


and  gas  related  claims  by  the  United 
States  and  the  Sac  and  Fox  Nation. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Decree  for  thirty  (30)  days 
frt)m  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  Lois  J.  Schiffer,  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Tenneco 
Oil  Company,.  DOJ  #90-6-6-137. 

Copies  of  the  Decree  may  be 
examined  at  the  offices  of  the  United 
States  Attorney  for  the  Western  District 
of  Oklahoma,  210  West  Park  Avenue, 
Suite  400,  Oklahoma  Qty.  Oklahoma 
73102;  the  Untied  States  Environmental 
Protection  Agency— Region  VI,  1445 
Ross  Avenue,  Suite  1200,  Dallas,  Texas, 
75202;  the  Consent  Decree  Library,  1120 
G  Street,  NW  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892;  and  the  Sac 
and  Fox  Library,  Sac  and  Fox  Nation, 
Route  2,  Stroud,  Oklahoma  74079. 
Copies  of  the  Consent  Decree  may  be 
obtained  from  the  Consent  IDecree 
Library.  In  requesting  copies,  please 
enclose  a  check  in  the  amount  of  $11.50 
(25  cents  per  page)  payable  to  the 
Consent  Decree  Library. 
Walker  Smith, 

Deputy-Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  97-2908  Filed  2-5-97;  8:45  am) 
BIUMQ  COOE  441fr-1S-H 


National  Institute  of  Corrections 
Advisory  Board  Meeting 

rime  and  Date:  8:00  a.m.,  Tuesday, 
February  25, 1997. 

Place:  Phoenix  Park  Hotel,  520  North 
Capitol  Street,  NW.,  Washington,  DC. 

Status:  Open. 

Matters  To  Be  Considered:  Updates  on 
the  Violent  Ofl^ender  and  Truth  in 
Sentencing  Grant  Program,  the  District 
of  Columbia  Department  of  Corrections 
Studies,  the  NIC  Executive  Excellence 
Program,  The  NIC  budget,  NIC's  all-staff 
meeting,  and  the  survey  on  super- 
maximum  prisons.  A  report  on  NIC's 
strategic  planning  will  be  given,  and 
new  officers  for  the  Board  will  be 
elected. 

For  More  Information  Contact:  Larry 
Solomon,  Deputy  Director,  (202)  307- 
3106,  ext.  155. 
George  Keiaer, 
Acting  Director. 

[FR  Doc.  97-2920  Filed  2-5-97;  8:45  am] 
MUMQ  COOE  4411 
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NATIONAL  BANKRUPTCY  REVIEW 
COMMISSION 

Notice  Of  Public  Meeting 

AGENCY:  National  Bankruptcy  Review 

Commission. 

"HME  AND  DATE:  Thursday,  February  20, 

1997;  8:30  A.M.  to  4:00  P.M.  and  Friday. 

February  21, 1997;  8:30  A.M.  to  4.00 

P.M. 

P1>CE:  United  States  Senate  Dirksen 
Office  Building — Room  106, 
Washington.  D.C.  It  is  recommended 
that  the  public  use  the  entrance  located 
at  the  intersection  of  First  Street  and 
Constitution  Avenue. 

STATUS:  The  meeting  will  be  open  to  the 
pubhc. 

NOTICE:  At  its  public  meeting,  the  ^ 
Commission  will  consider  general 
administrative  matters  and  substantive 
agenda  items  including  executory 
contracts,  transnational  issues,  and 
future  claims;  Commission  working 
groups  will  consider  the  following 
substantive  matters:  Chapter  11, 
government,  jurisdiction  and  procedure, 
small  business,  consiuner  bankruptcy, 
and  service  to  the  estate  and  ethics.  An 
open  forum  session  devoted  to  issues 
related  to  the  United  States  Trustee 
Program  for  pubUc  participation  will  be 
held  on  February  20, 1997  from  8:45 
A.M.  to  10:30  A.M.  A  general  open 
fonun  session  for  public  participation 
will  be  held  on  February  21, 1997  from 
3:15  P.M.  to  4:00  P.M. 
SUPPLEMENTARY  INFORMATION:  Any 
individual  or  organization  who  wants  to 
make  an  oral  presentation  to  the 
National  Bankruptcy  Review 
Conunission  concerning  the 
Commission's  statutory  responsibilities 
may  do  so  at  the  open  forum  sessions. 
Persons  who  would  like  to  make  an  oral 
presentation  to  the  Commission  at  the 
open  forum  sessions  may  register  in 
advance  by  contacting  the  National 
Bankruptcy  Review  Commission  at 
(202)  273-1813  no  later  than 
Wednesday,  February  19, 1997  before 
5:00  P.M.  EST  and  providing  name, 
organization  (if  appUcable),  address  and 
phone  number,  or  may  register  in 
person  at  the  National  Bankruptcy 
Review  Commission  registration  desk  at 
the  meeting  site  by  providing,  name, 
organization  (if  applicable),  address  and 
phone  number.  If  the  volume  of  requests 
to  speak  to  the  Commission  at  the  open 
forum  sessions  exceeds  the  time 
available  to  accommodate  all  such 
requests,  the  speakers  will  be  chosen  on 
the  basis  of  order  of  registration. 

Oral  presentations  will  be  limited  to 
five  minutes  per  speaker.  Persons 
speaking  are  requested,  but  not 


required,  to  supply  twenty  (20)  copies  of 
their  written  statements  prior  to  their 
presentations  to  the  National 
Bankruptcy  Review  Commission. 
Thurgood  Marshall  Federal  Judiciary 
Building,  One  Columbus  Circle,  N.E., 
Suite  G-350,  Washington,  DC  20544. 
Written  submissions  are  not  subject  4o 
any  limitations. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATION:  Contact  Susan  Jensen- 
Conklin  or  Carmelita  Pratt  at  the 
National  Bankruptcy  Review 
Conunission,  Thiu^ood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  G-350, 
Washington,  D.C.  20544;  Telephone 
Number:  (202)  273-1813. 
Susan  Jensen-Conklin, 
Deputy  Counsel. 

IFR  Doc.  97-2919  Filed  2-5-97;  8:45  ami 
MLUNGCOOE 


NATIONAL  COMMUNICATIONS 
SYSTEM 

AGENCY:  National  Conunimications 
System  (NCS). 

action:  Notice. 

SUMMARY:  Federal  Telecommunication 
Recommendation  (FTR)  1024-1997, 
"Project  25  Radio  Equipment"  was 
approved  for  publication  on  January  21, 
1997.  This  recommendation  describes  a 
family  of  12.5  kHz  bandwidth  or  less 
digitd  radios  that  can  be  used  in  a  wide 
variety  of  Government  applications. 
Project  25  is  a  joint  effort  of  U.S. 
Federal,  state,  and  local  government, 
and  industry.  State  government 
participation  is  through  the  National 
Association  of  State 
Telecommunications  Directors 
(NASTD);  local  govermnent 
participation  is  through  the  Association 
of  Public-safety  Communications 
Officials,  International,  (APCO);  and 
industry  participation  is  through  the 
Telecommunications  Industry 
Association  (TIA).  A  copy  of  FTR  1024- 
1997,  in  PDF  format,  is  available  on  the 
Worid-Wide  Web  at  <http:// 
members.aol.com/Project25/<. 

FOR  FURTHER  INFORMATION:  Contact  Mr. 
Robert  Fenichel  at  telephone  (703)  607- 
6190,  e-mail  <fenicher@ncs.gov<,  or 
write  to  the  National  Communications 
System,  Attn:  N6,  701  South  Court 
House  Road,  Arlington.  VA  22204-2198. 
Dennis  Bodson, 

Chief,  Technology  and  Standards  Division. 
(FR  Doc.  97-2873  Filed  2-5-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-«  (50-267)] 

Notice  of  Issuance  of  Amendment  to 
Materials  License  SNM-2S04;  Pubtk: 
Service  Company  of  Colorado,  Fort  St 
Vrain  Independent  Spent  Fuel  Storage 
Installation 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  4  to  Materials 
License  No.  SNM-2504  held  by  the 
PubUc  Service  Company  of  Colorado 
(PSCo)  for  the  receipt,  possession, 
storage,  and  transfer  of  spent  fuel  at  the 
Fort  St.  Vrain  (FSV)  independent  spent 
fuel  storage  installation  (ISFSI).  located 
in  Weld  County,  Colorado.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  application  dated  January  9, 1997, 
and  supplement  dated  January  17, 1997, 
PSCo  requested  an  amendment  to  its 
ISFSI  license  to  change  the  title  of  the 
corporate-level  individual  directly 
responsible  for  oversight  of  the  ISFSI. 
PSCo  requested  that  the  position  of 
"Corporate  Vice  President"  responsible 
for  the  ISFSI,  identified  in  Technical 
Specification  4.2,  be  modified  to 
"Corporate  Executive"  responsible  for 
the  ISFSI. 

This  amendment  compUes  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  Ucense 
amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
pubUc  health  and  safety  will  be 
significantly  affected.  Therefore,  the 
publication  of  a  notice  of  proposed 
action  and  an  opportiuiity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that,  pursuant  to  10  CFR 
51.22(c)(10)(ii),  an  environmental 
assessment  need  not  be  prepared  in 
connection  with  issuance  of  the 
amendment. 

Documents  related  to  this  action  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
located  at  the  Gelman  Building,  2120  L 
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Stieet.  NW,  Washington,  DC  20555,  and 
at  the  Local  Public  Docviment  Room  at 
the  Weld  Library  District,  Lincoln  Park 
Branch,  919  7th  Street,  Greeley, 
Colorado  80631. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
Ckariei  J.  Haughney, 
Acting  Director,  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

(FR  Doc.  97-2979  Filed  2-5-97;  8:45  am] 
■LUNQ  OOM  TtM-OI-P 


Prepoeed  Qeneric  Communication; 
Degradation  of  Steam  Generator 
bitamala 

AOCNCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Extension  of  public  comment 

pwiod. 

SUMMARY:  On  December  31, 1996  (61  FH 
69116),  the  NRC  published  for  public 
comment  a  proposed  generic  letter 
concerning  the  importance  of 
performing  comprehensive 
examinations  of  steam  generator 
internals  to  ensure  steam  generator  tube 
structural  integrity  is  maintained  in 
accordance  with  the  requirements  of 
Appendix  B  to  10  CFR  part  50.  The 
generic  letter  will  enable  the  NRC  to 
verify  whether  or  not  the  condition  of 
addressees'  steam  generator  internals 
comply  and  conform  %vith  the  ciurent 
licensing  basis  for  their  respective 
facilities.  The  comment  period  for  this 
proposed  generic  letter  was  originally 
scheduled  to  expire  on  January  30, 
1997.  In  a  letter  dated  January  27, 1997, 
the  Nuclear  Energy  Institute  requested  a 
45-day  extension  of  the  comment  period 
to  permit  sufBcient  time  to  reach 
consensus  on  a  coordinated  industry 
response.  In  response  to  this  request,  the 
NRC  has  decided  to  extend  the 
comment  period. 

DATES:  The  comment  period  has  been 
extended  45  days  and  will  now  expire 
on  March  15, 1997.  Comments 
submitted  after  this  date  will  be 
considered  if  it  is  practical  to  do  so.  but 
assurance  of  consideration  cannot  be 
given  except  for  conunents  received  on 
or  before  this  date. 

ADDRESSES:  Submit  written  comments 
to  Chief.  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-6D-€9, 
Washington,  DC  20555-0001.  Written 
comments  may  also  be  delivered  to 
11545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  am  to  4:15  pm. 
Federal  workdays.  Copies  of  written 


comments  received  may  be  examined  at 
the  NRC  Public  Document  Room.  2120 
L  Street.  N.W.  (Lower  Level). 
Washingtoa.  D.C. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Stephanie  M.  Coffin  (301)  415-2778. 

Dated  at  Rockville.  Maryland,  this  30th  day 
of  January,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Thomaa  T.  Martin, 
Director,  Division  of  Reactor  Program 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  97-2812  Filed  2-5-07;  8:45  am] 
■UMQ  OOOe  79M-01-P 


10-Year  License  Terms  for  Materials 

agency:  Nuclear  Regiilatoiy 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Nuclear  Regulatory  Commission 
(NRC)  is  wftending  the  license  term  for 
materials  licenses  issued  pursuant  to  10 
CFR  Part  30,'  "Rules  of  General 
Applicability  to  Domestic  Licensing  of 
Byproduct  Material";  Part  40,  "Domestic 
Licensing  of  Source  Material";  and  Part 
70,  "Domestic  Licensing  of  Special 
Nuclear  Material"  from  the  current  5- 
year  period  to  a  10-year  period  on  the 
next  renewal  of  the  aHected  licenses 
with  the  exception  of  licenses  issued 
pursuant  to  Part  3^.  The  license  term  for 
licenses  issued  pursuant  to  Part  35  are 
established  by  regulation  and  must  be 
revised  by  rulemaking.  The  5-year  term 
for  licenses  other  than  those  issued 
pursuant  to  Part  35  has  been  a  matter  of 
practice  (see  31  FH  16367;  December  22, 
1966.  and  32  FR  7172;  May  12, 1967); 
the  license  term  is  not  codified  in  the 
regulations. 

Over  the  past  several  years,  the 
regulatory  regime  applicable  to 
materials  licensees  has  become  more 
stable  and  predictable.  NRC  now  has 
extensive  experience  in  uniform 
application  of  health  and  safety 
regulations  to  materials  licensees.  NRC 
has  developed  specific  regulatory 
criteria  for  materials  users  in  various 
areas.  For  example,  NRC  has  revised  or 
amended,  specific  regulations  in  the 
following  areas:  Industrial  radiography. 


■  Referenca  to  Part  30  is  intended  to  include  10 
CFR  Part  32,  "Specific  Domestic  Licenses  to 
Manufictuie  or  Transfer  Certain  Items  Containing 
Byproduct  Material";  Part  33.  "Specific  Domestic 
Licenses  of  Broad  Scope  for  Byproduct  Material"; 
Part  34,  "Licenses  for  Radiography  and  Radiation 
Safety  Requirements  for  Radiographic  Operations"; 
Part  35,  "Medical  Use  of  Byproduct  Material":  Part 
36,  "Licenses  and  Radiation  Safety  Requirements 
for  Well  Logging":  and  any  other  regulations  that 
are  developed  in  the  Part  30  series. 


medical  use,  irradiators,  and  well- 
logging.  In  addition,  NRC  has  recently 
revised  its  regulations  regarding  the 
standards  for  protection  against 
radiation,  to  make  them  more 
compatible  with  international  health 
and  safety  standards. 

NRC  has  concluded  that  the  term  for 
materials  licenses  can  be  increased  fit>m 
5  to  10  years,  with  no  adverse  effect  on 
public  health,  safety,  ot  the 
environment.  This  conclusion  is  based 
on  the  existence  of  the  matiue 
regulatory  regime  cimently  in  place. 
NRC's  current  practice  of  routinely 
being  in  contact  with  licensees  through 
inspections,  license  amendments,  and 
annual  fee-billing  procedures  provides 
further  support  for  increasing  the  term 
of  materials  licenses. 

Although  NRC  is  announcing  its 
expectation  that  materials  licenses  will 
be  issued  for  10-year  terms,  NRC  may 
issue  licenses  for  shorter  terms 
depending  on  the  individual 
circumstances  of  license  applicants. 
EFFECTIVE  DATE:  February  6, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Haney  or  Diane  Flack,  U.S. 
Nuclear  Regiilatory  Commission,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  Washington,  DC  20555, 
telephone  (301)  415-7206. 

Dated  at  Rockville,  Maryland,  this  3l8t  day 
of  January,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
[FR  Doc.  97-2978  Filed  2-5-97;  8:45  am] 

BH.LMQ  CODE  75W-01-P 


PEACE  CORPS 

Information  Collection  Reqtiests  Under 
0MB  Review 

ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

SUMMARY:  Pursuant  to  the  Paperwori^ 
Reduction  Act  of  1981  (44  U.S.C, 
Chapter  35)  Peace  Corps  of  the  United 
States  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
approval  of  the  collection  of  names  of 
groups  and/or  individuals  which  make 
use  of  the  Peace  Corps  name  or  logo  by 
Peace  Corps  Office  of  General  Counsel. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  March  3, 1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10;  the  initial  notice  was 
published  in  the  Federal  Register  on 
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November  21. 1996  (pp.  59251-59252). 
A  copy  of  the  information  collection 
may  be  obtained  from  Steve  Schwinn. 
Peace  Corps  Office  of  General  Counsel. 
1990  K  Street.  NW.,  Washington  DC 
20526.  Mr.  Schwinn  may  be  contacted 
at  (202)  606-3114.  Peace  Corps  invites 
comments  on  whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  the  functions 
of  the  Peace  Corps,  including  whether 
the  information  will  have  practical  use; 
the  acciiracy  of  the  agency's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
ways  to  enhance  the  quaUty.  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology. 
Comments  on  this  form  should  be 
addressed  Victoria  Becker  Wassmer. 
Desk  Officer,  Office  of  Management  and 
Budget,  NEOB,  Washington,  DC  20503. 

Information  Collection  Abstract 

Title:  Authority  to  Use  Peace  Corps 
Name  and  Logo. 

Need  for  and  use  of  the  Information: 
The  information  will  be  provided  by 
organizations  who  intend  to  use  the 
Peace  Corps  name.  These  organizations 
wrill  normally  be  charitable  or  non- 
profit. The  information  requested  from 
the  respondents  is  necessary  for 
determining  whether  these 
organizations  are  eligible  to  use  the 
name  and  logo  of  the  Peace  Corps  in 
their  activities  and  are  formed  for  the 
purposes  of  carrying  out  one  or  more  of 
the  goals  of  the  Peace  Corps  Act.  This 
information  vnll  be  kept  on  file  for 
reference  purposes  by  the  Office  of 
General  Counsel. 

Respondents:  Retiuned  Peace  Corps 
Volunteer  organizations,  other  entities 
~using  or  intending  to  use  the  Peace 
Corps  name. 

Respondents  obligation  to  reply: 
Mandatory. 

Burden  on  the  Public: 

a.  Annual  reporting  burden:  12.5  hrs. 

b.  Annual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  5  min. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  150. 

f.  Estimated  cost  to  respondents: 
$1.01. 


This  notice  is  issued  in  Washington, 
DC  on  February  3, 1997. 
Stanley  O.  Sujrat, 

Associate  Director  for  Management. 
(FR  Doc.  97-2985  Filed  2-5-97;  8:45  am] 
BNJJNG  CODE  «61-ei-M 


Proposed  infonnation  Collection 
Requests 

agency:  Peace  Corps. 

ACTION:  Notice  of  pubUc  use  form 
review  request  to  the  Office  of 
Management  and  Budget. 

summary:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  U.S.C, 
Chapter  35)  Peace  Corps  of  the  United 
States  has  submitted  to  the  Office  of 
Management  and  Budget  a  request  for 
approval  of  information  collection  Peace 
Corps  Medical  History  and  Examination 
Forms  (PC-1789  and  PC-1790).  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  pubUc  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  March  7, 1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10;  the  initial  notice  was 
published  in  the  Federal  Register  on 
September  6, 1996  (pp.  47215-47216), 
during  which  time  no  comments  were 
received  by  the  agency.  Peace  Corps 
invites  comments  on  whether  the 
proposed  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  Peace  Corps,  including 
whether  the  information  will  have 
practical  use;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and,  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques,  when  appropriate,  and  other 
forms  of  information  technology.  A  copy 
of  the  information  collection  may  be 
obtained  from  Susan  Gambino,  Office  of 
Medical  Services,  United  States  Peace 
Corps.  1990  K  Street.  NW.  Washington, 
DC  20526.  Ms.  Gambino  may  be 
contacted  by  telephone  at  (202)  606- 
3481.  Comments  on  these  forms  should 
be  addressed  to  Victoria  Becker 
Wassmer,  Desk  Officer.  Office  of 
Management  and  Budget.  NEOB. 
Washington.  DC  20503. 

InfiftrmatiiHi  CoUection  Abstract 

Title:  Health  Status  Review  (PC- 
1790);  Report  of  Medical  Exam  (PC- 
1790). 


Need  for  and  Use  of  This  Information: 
This  collection  of  information  is 
necessary  to  comply  with  the  Peace 
Corps  Act  (Section  5(e))  which  states 
that  "applicants  for  eiux)llment  shall 
receive  such  health  examinations 
preparatory  to  their  service  *  *  *  as  the 
President  may  deem  necessary  or 
appropriate  *  *  *  to  provide  the 
information  needed  for  clearance,  and  to 
serve  as  a  reference  for  any  future 
Volunteer  medical  clearance,  and  to 
serve  as  a  reference  for  any  future 
Volunteer  disabihty  claim."  Peace  Corps 
uses  this  information  to  determine  the 
physical  and  mental  suitabiUty  for 
service  as  a  Peace  Corps  Volunteer. 

Respondents:  Peace  Corps  AppUcants. 

Respondents  Obligation  to  Reply: 
Mandatory. 

Burden  on  the  Public: 

Health  Status  Review  (PC  1789) 

a.  Annual  reporting  burden:  1,625  hrs. 

b.  Annual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  15  minutes. 

d.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  6,500. 

f.  Estimated  cost  to  respondents:  S3.04 
per. 

Report  of  Medical  Exam  (PC  1789) 

a.  Annual  reporting  burden:  3,000  hrs. 

b.  Aimual  record  keeping  burden:  0 
hrs. 

c.  Estimated  average  burden  per 
response:  30  minutes. 

a.  Frequency  of  response:  one  time. 

e.  Estimated  number  of  likely 
respondents:  6,000. 

f.  Estimated  cost  to  respondents:  $6.08 
per. 

•  Responses  will  be  returned  by 

postage-paid  reply  mail. 

This  notice  is  issued  in  Washington. 
DC  on  February  3, 1997. 
Stanley  D.  Snjrat. 

Associate  Director  for  Management. 
|FR  Doc.  97-2986  Filed  2-5-97;  8:45  am) 
HLUNQ  COOE  •OSI-OI-M 


Amendment  of  Privacy  Act  System  of 
Records 

agency:  Peace  Corps. 

ACTION:  Notice  of  amendment  to  system 
of  records. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Privacy  Act  (5  U.S.C.  552a  (e)(4)  and 
(11))  the  Peace  Corps  is  revising  the 
system  of  records.  Employee  Pay  and 
Leave  Records  (PC-6),  to  include 
information  regarding  employee 
earnings  and  leave  records.  A  new 
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routine  use  is  being  added  to  this 
system  that  will  allow  the  agency  to 
release  information  conained  in  this 
system  to  any  other  federal  agency  for 
the  purpose  of  collection  of  moneys 
owed  to  the  federal  government.  The 
amendment  also  makes  minor  technical 
changes  to  the  wording  of  the  system 
that  reflect  changes  to  the  Peace  Corps' 
organizational  structuire,  but  do  not 
involve  substantive  change.  The 
Associate  Director  for  Management 
invites  the  general  public  and  other 
federal  agencies  to  take  this  opportunity 
to  comment  on  the  change  to  this 
records  system  as  listed  below.  This 
change  will  be  adopted  following  the 
required  period.  A  copy  of  the  system 
notice  may  be  obtained  from  Brian 
Sutherland,  OfGce  of  Administrative 
Services.  United  States  PEACE  CORPS, 
1990  K  Street,  NW.— room  5404. 
Washington,  DC  20526.  Mr.  Sutherland 
may  be  contacted  by  telephone  at  (202) 
606-3261. 

bi  accordance  with  the  requirements 
of  the  Privacy  Act,  the  Peace  Corps  has 
provided  a  report  of  this  intended 
change  to  this  system  to  OMB,  to  the 
President  of  the  Senate,  and  to  the 
Speaker  of  the  House  of  Representatives. 
DATES:  The  revision  to  the  system  of 
records  pubUshed  herein  will  become 
effective  60  days  from  publication 
(April  7, 1997),  unless  the  Peace  Corps 
receives  comments  which  would 
convince  us  to  make  a  contrary 
determination. 

Employee  Pay  and  Leave  Records 
(PC-6)  is  amended  to  read  as  follows: 
PC-6 

SVSTOI  NAME  Employee  Pay  and  Laave 
Records. 

SYSTBt  LOCATION:  OfBce  of  Planning,  Budget, 
and  Finance,  Peace  Corps,  1990  K  Street, 
NW..  Washington.  DC  20526. 

CATEOOfVCB  Of  MOMOUALS  COVERED  BY  THE 
SYSTEM:  Any  recipient  eligible  for  federal 
disbursement  from  the  Peace  Corps. 

CATEQOMES  Of  RECORDS  M  THE  SYSTEM: 
Personnel  actions  employing,  promoting  and 
tenninating  employees,  savings  bond 
applications,  advices  of  allotments,  IRS  tax 
levels,  notice  of  deduction  for  health 
insurance.  Combined  Federal  Campaign, 
imion  dues  withholdings  applications,  and 
educational  allowances  for  children  of 
overseas  employees  and  records  regarding 
collections  for  overpayments  and  time  and 
attendance  records. 


AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
GAO  Policy  and  Procedures  Manual,  31 
U.S.C  3512,  and,  the  Budget  and  Accounting 
Procedures  Act  of  1950. 

PURPOSE(S):  This  system  was  established  to 
record  moneys  paid,  allotments  authorized, 
leave  earned  and  used,  and  retirement 
benefits  earned. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  from  these  records  are 
routinely  provided  as  follows: 

1.  To  the  Treasury  for  payroll  and 
savings  bonds  and  other  deduction 
purposes. 

2.  To  Internal  Revenue  Service  with 
regard  to  tax  matters. 

3.  To  participating  insurance 
companies  holding  policies  with  respect 
to  Federal  employees  employed  by 
Peace  Corps. 

4.  To  Federal  Agency  to  perform 
payroll  services  for  the  Peace  Corps. 

5.  These  records  and  information  in 
the  records  may  be  disclosed  to  any 
other  federal  agency  for  the  purpose  of 
effecting  adnunistrative  offset  against 
the  debtor  to  recoup  a  delinquent  debt 
to  the  US  Government  by  the  debtor. 

This  notice  is  issued  in  Washington,  DC  on 
February  3, 1997. 
Bessy  Kong. 

Acting  Associate  Director  for  Management 
(FR  Doc.  97-2984  Filed  2-5-97;  8:45  am] 

MJJNQ  COOC  Wai-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Form  T-1— SEC  File  No.  270-121— 

OMB  Control  No.  3235-0110 
Form  T-2— SEC  File  No.  270-122— 

OMB  Control  No.  3235-0111 
Form  T-3— SEC  File  No.  270-123— 

OMB  Control  No.  3235-0105 
Form  T-4— SEC  File  No.  270-124— 

OMB  Control  No.  3235-0107 
Form  14f-l— SEC  File  No.  270-127— 


OMB  Control  No.  3235-0108 
Form  12dl-3— SEC  File  No.  270- 
116— OMB  Control  No.  3235-0109 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following: 

Form  T-1  is  a  statement  of  eligibility 
imder  the  Trust  Indenture  Act  of  1939 
("TIA")  of  a  corporation  designated  to 
act  as  a  trustee.  It  is  filed  by  an 
estimated  500  respondents  for  a  total 
estimated  annual  burden  of  7500  hoius. 

Form  T-2  is  a  statement  of  eligibility 
imder  the  TIA  of  an  individual 
designated  to  act  as  a  trustee.  It  is  filed 
by  an  estimated  36  respondents  for  a 
total  estimated  annual  biuden  of  324 
hours. 

Form  T-3  is  used  for  appUcations  for 
the  qualification  of  trust  indentiues.  It  is 
filed  by  an  estimated  55  respondents  for 
a  total  estimated  annual  burden  of  2365 
hours. 

Form  T-4  is  used  to  apply  for 
exemption  pursuant  to  Section  304(c)  of 
the  TIA.  It  is  filed  by  an  estimated  3 
respondents  for  a  total  estimated  annual 
burden  of  15  hours. 

RtUe  14f-l  requires  issuers  to  file 
information  in  connection  with  a 
change  in  the  majority  of  their  directors. 
Rule  14f-l  submissions  are  filed  by  an 
estimated  44  respondents  for  a  total 
estimated  annual  burden  of  792  hoius. 

Rule  12dl-3  sets  forth  requirements 
concerning  certification  that  a  seciuity 
has  been  approved  by  an  exchange  for 
listing  and  registration  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934.  Rule  12dl-3  submissions 
are  filed  by  an  estimated  688 
respondents  for  a  total  estimated  annual 
burden  of  344  hours. 

The  information  provided  by  the 
above  forms  and  submissions  is  needed 
to  enstu«  compliance  with  the 
requirements  of  the  TLA,  Securities  Act 
of  1933  and  Securities  Exchange  Act  of 
1934.  Trustees  and  corporate  issuers  are 
the  likely  respondents. 

General  comments  regarding  the 
estimated  burden  hoiu^  should  be 
directed  to  the  Desk  Officer  for  the 
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Securities  and  Exchange  Conunission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the 
estimated  average  biutlen  hours  for 
compUance  with  Commission  rules  and 
forms  should  be  directed  to  Michael  E. 
Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Seciuitles  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549  and  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
'  Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  29, 1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-2911  Filed  2-5-97;  8:45  am] 
BHJJNQ  CODE  MIO-OI-H 

[Rel.  No.  IC-22486;  812-10164] 

SBSF  Funds,  Inc.  fUblB  Key  Mutual 
Funds,  et  al.;  Notice  of  Application 

January  30, 1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Exemption  Under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  SBSF  Funds,  Inc.  d/b/a  Key 
Mutual  Funds  ("KMF"),  The  Victory 
Portfolios  ("VP"),  KeyCorp  Mutual 
Fund  Advisers.  Inc.  ("KMFAI"),  and 
Spears,  Benzak,  Salomon  &  Farrell,  Inc. 
("SBS&F"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  12(d)(l)(J)  of  the  Act  for 
^an  exemption  from  sections  12(d)(1)(A) 
and  (B)  of  the  Act,  and  under  sections 
6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act. 
SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  that  would  permit  them 
to  implement  a  "fund  of  funds" 
arrangement.  In  addition  to  the  fund  of 
funds  investing  in  other  funds  in  the 
same  group  of  investment  companies, 
such  fund  of  funds  also  may  invest  a 
portion  of  its  assets  in  funds  that  are  not 
part  of  the  same  group  of  investment 
companies  in  reliance  on  Section 
12(d)(1)(F)  of  the  Act. 
FHJNG  DATES:  The  appUcation  was  filed 
on  May  20, 1996,  and  amended  on 
January  22, 1997.  Applicants  have 
agreed  to  file  an  amendment,  the 
substance  of  which  is  incorporated 
herein,  during  the  notice  period. 
HEARING  OR  NOTIFICATION  Of  HEARINQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  24, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
KMF  and  VP,  3435  Stelzer  Road, 
Columbus.  OH  43219;  KMFAI,  127 
PubUc  Square,  Cleveland,  OH  44114; 
SBS&F,  45  Rockefeller  Plaza,  New  York, 
NY  10111. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim,  Staff  Attorney,  at  (202) 
942-0571.  or  Mercer  E.  Bullard,  Branch 
Chief,  at  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

AppUcants'  Representations 

1.  KMF  is  a  Maryland  corporation 
registered  imder  the  Act  as  an  open-end 
management  investm^t  company 
currently  consisting  of  eight  operating 
portfoUos  and  one  inactive  portfoUo.  VP 
is  a  Delaware  business  trust  registered 
under  the  Act  as  an  open-end 
management  investment  company 
currently  consisting  of  24  operating  and 
four  inactive  portfolios. 

2.  Applicants  request  reUef  to  permit 
the  series  of  KMF,  VP,  and  any  other 
investment  company  created  in  the 
future  that  is  part  of  the  same  "group  of 
investment  companies"  as  KMF  or  VP, 
as  defined  in  section  12(d)(l)(G)(ii)  of 
the  Act  (the  "Direct  Funds"),  to 
purchase  shares  of  investment 
companies  or  series  thereof,  existing  or 
created  in  the  future,  that  are  part  of  the 
same  "group  of  investment  companies" 
(the  "Underlying  PortfoUos")  as  the 
Direct  Funds,  and  to  permit  the 
Underlying  PortfoUos  to  seU  such  shares 
to.  and  redeem  such  shares  from,  the 
Direct  Funds.  Some  of  the  Underlying 
Portfolios  may  rely  upon  a  "manager  of 
managers"  exemptive  order  grant^  by 
the  SEC  that  permits  the  Underlying 
PortfoUos  to  select  a  sub-adviser 
without  the  approval  of  their 


shareholders,  subject  to  certain 
conditions.  > 

3.  The  investment  poUcies  of  the 
Direct  Funds  also  permit  each  Fimd  to 
invest  a  portion  of  its  assets  in 
government  secvuities,  certain  short- 
term  obUgations,  and,  subject  to  receipt 
of  the  request  exemptive  reUef,  shares  of 
other  investment  companies  that  are  not 
part  of  the  same  "group  of  investment 
companies"  as  KMF  and  VP  ("Other 
PortfoUos").  Investments  in  Other 
PortfoUos  will  conform  to  the 
requirements  of  section  12(d)(1)(F)  of 
the  Act.2 

4.  SBS&F  currently  serves  as 
investment  adviser  to  four  of  the 
operating  funds  of  KMF.  SBS&F  is  a 
whoUy-owned  subsidiary  of  KeyCorp 
Asset  Management  Holdings,  Inc. 
("KAMHI"),  which  is  a  whoUy-owned 
subsidiary  of  KeyBank  NaticMial 
Association,  a  national  banking 
association,  which,  in  turn,  is  a  wholly- 
owned  subsidiary  of  KeyCorp,  a  bank 
holding  company.  KMFAI  ciurently 
serves  as  investment  adviser  to  VP  and 
to  foiu-  funds  of  KMF,  including  the 
Direct  Funds.  In  addition,  KMFAI  has 
been  retained  to  act  as  investment 
adviser  to  a  fund  of  KMF  that  has  yet 
to  commence  operations.  KMFAI  is  a 
wholly-owned  subsidiary  of  KAMHI. 

5.  The  Underlying  PortfoUos  wiU  pay 
investment  advisory  fees  to  KMFAI  and/ 
or  SBS&F.  In  addition,  the  Underlying 
PortfoUos  will  pay  fees  to  their  various 
service  providers  for  all  other  services 
relating  to  their  operations.  The  EKrect 
Funds  pay  investment  advisory  fees  to 
their  investment  adviser(s),  as  well  as 
fees  to  the  Direct  Funds'  various  service 
providers.  By  investing  in  other 
investment  companies,  shareholders  of 
the  Direct  Funds  indirectly  will  pay 
their  proportionate  share  of  any 
Underlying  PortfoUo  fees  and  expenses. 
Similarly,  the  Direct  Funds' 
shareholders  indirectly  pay  their 
proportionate  share  of  any  Other 
PortfoUo  fees  and  expenses. 

6.  The  Direct  Funds  will  pay  no  fitint- 
end  sales  loads  or  contingent  deferred 
sales  charges  in  connection  with  the 
purchase  or  redemption  of  shares  of 
either  Underlying  Portfolios  or  Other 
PortfoUos.  In  addition,  sales  charges, 
distribution-related  fees,  and  service 


'  77ie  Victory  Portfolios,  Investment  Company  Act 
Release  Nos.  22366  (Dec  3,  1996)  (notice)  and 
22432  (Dec.  31. 1996)  (order). 

'On  lanuary  1. 1997,  in  relidica  only  on  section 
12(d)(1)(C)  of  the  Act.  KeyChoice  Growth  Fund. 
KeyChoice  Moderate  Growth  Fund,  and  KeyChoice 
Income  and  Growth  Fund,  the  initial  Direct  Funds, 
commenced  operations  with  investments  limited  to 
Underlying  Portfolios. 
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fees  charged  in  connection  with  shares 
of  the  Direct  Funds  will  not  exceed  the 
limits  set  forth  on  Rule  2830  of  the 
Conduct  Rules  of  the  National 
Association  of  Securities  Dealers,  Inc. 
(the  "NASD")  when  aggregated  with  any 
sales  charges,  distribution-related  fees, 
and  service  fees  that  the  Direct  Fimds 
pay  relating  to  Underlying  Portfoho  and 
Other  Portfolio  shares. 

Applicants'  Legal  Analjrsis 

1.  Section  12(d)(1)(A)  provides  that  no 
registered  investment  company  may 
acquire  securities  of  another  investment 
company  if  such  securities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
any  other  acquired  investment 
companies,  represent  more  than  10%  of 
the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(1)(F)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  an  acquiring  company  if  the 
company  and  its  affiliates  own  no  more 
than  3%  of  an  acquired  company's 
securities,  provided  that  the  acquiring 
company  does  not  impose  a  sales  load 
of  more  than  1.5%  on  its  shares.  In 
addition,  the  section  provides  that  no 
acquired  company  is  obligated  to  honor 
any  acquiring  company  redemption 
request  in  excess  of  1%  of  the  acquired 
company's  securities  during  any  period 
of  less  than  30  days,  and  the  acquiring 
company  must  vote  its  acquired 
company  shares  either  in  accordance 
with  instructions  from  its  shareholders 
or  in  the  same  proportion  as  all  other 
shareholders  of  the  acquired  company. 
Applicants  state  that  no  exemptive  relief 
is  sought  with  respect  to  investments  by 
the  Direct  Fimds  in  shares  of  Other 
PortfoUos. 

3.  Section  12(d)(1)(G)  of  the  Act 
provides  that  section  12(d)(1)  shall  not 
apply  to  the  securities  of  an  acquired 
company  purchased  by  an  acquiring 
company  if:  (i)  the  acquiring  company 
and  the  acquired  company  are  part  of 
the  same  group  of  investment 
companies;  (ii)  the  acquiring  company 
holds  only  securities  of  acquired 
companies  that  are  part  of  the  same 
group  of  investment  companies, 
government  securities,  and  short-term 


paper;  (iii)  the  aggregate  sales  loads  and 
distribution-related  fees  of  the  acquiring 
company  and  the  acquired  company  are 
limited;  and  (iv)  the  acquired  company 
has  a  policy  that  prohibits  it  from 
acquiring  securities  of  registered  open- 
end  investment  companies  or  registered 
unit  investment  trusts  in  reUance  on 
section  12(d)(1)  (F)  or  (G).  Section 
12(d)(l)(G)(ii)  defines  the  term  "group 
of  investment  companies"  to  mean  any 
two  or  more  registered  investment 
companies  that  hold  themselves  out  to 
investors  as  related  companies  for 
purposes  of  investment  and  investor 
services.  Because  the  Direct  Funds  will 
invest  in  shares  of  Other  Portfolios,  they 
cannot  rely  on  the  exemption  frt>m 
section  12(d)(1)  (A)  and  (B)  afforded  by 
section  12(d)(1)(G). 

4.  AppUcants  request  relief  from  the 
limitations  of  section  12(d)(1)  (A)  and 
(B)  to  the  extent  necessary  to  permit  (i) 
the  Direct  Funds  to  purchase  an 
unlimited  amount  of  the  outstanding 
voting  shares  of  each  Underlying 
Portfoho;  (ii)  the  securities  of  each 
Underlying  PortfoUo  to  have  an 
aggregate  value  of  as  much  as  100%  of 
the  total  assets  of  the  Direct  Ftmds:  (iii) 
the  Direct  funds  to  invest  up  to  100% 
of  their  assets  in  the  securities  of  the 
Underlying  PortfoUos;  and  (iv)  each  of 
the  Underlying  PortfoUos  to  sell  more 
than  10%  of  its  total  outstanding  voting 
stock  to  the  Direct  Funds. 

5.  Applicants  believe  that  the  purpose 
of  section  12(d)(1)  was  to  Umit  and 
address  the  perceived  adverse 
consequences  of  "pyramiding"  of 
investment  companies  in  a  fund  of 
funds  arrangement,  including  the 
dupUcative  co^ts  involved  in  such  a 
stnictiwe,  the  exercise  of  undue 
influence  or  control  over  the  underlying 
series,  and  the  potential  adverse  impact 
of  large-scale  redemptions. 

6.  AppUcants  assert  that  the  structure 
of  applicants'  fund  of  funds  will  include 
safeguards  designed  to  address  multiple 
layering  of  advisory  fees.  Applicants 
state  that,  before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
directors  of  the  Direct  Fimds,  including 
a  majority  of  the  directors/trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19),  will  find  that  any 
advisory  fees  charges  under  the  contract 
are  based  on  services  provided  that  are 
in  addition  to,  rather  than  merely 
dupUcative  of,  services  provided  imder 
any  Underlying  Portfolio  advisory 
contract.  AppUcants  state  further  that 
this  finding,  documented  in  the  minute 
books  of  the  Direct  Funds.  AppUcants 
state  that  the  directors  of  the  Direct 
Funds  will  make  a  similar  finding  with 
respect  to  the  Other  Portfolios,  as  well, 
which  wiU  be  fuUy  documented. 


7.  Applicants  state  that,  to  address  the 
issue  of  multiple  layers  of  sales  loads, 
the  Direct  Funds  will  pay  no  front-end 
or  contingent  deferred  sales  charge  in 
connection  with  the  purchase  or 
redemption  of  shares  of  the  Underlying 
Portfolios,  Applicants  state  further  that, 
as  a  condition  to  the  requested 
exemptive  reUef,  any  sales  charges, 
distribution-related  fees,  or  service  fees 
relating  to  the  shares  of  the  Direct  funds 
will  not  exceed  the  limits  set  forth  in 
rule  2830  of  the  Conduct  Rules  of  the 
NASD  when  aggregated  with  any  sales 
charges,  distribution-related  fees,  or 
service  fees  that  the  Direct  Funds  may 
pay  relating  to  the  acquisition,  holding, 
or  disposition  of  Underlying  PortfoUo  or 
Other  Portfolio  shares.  AppUcants  assert 
that  the  aggregate  sales  charges, 
therefore,  will  not  exceed  the  amount 
that  otherwise  lawfully  could  be 
charged  at  either  fund  level. 

8.  Applicants  state  administrative  and 
similar  fees  will  be  charged  at  the  Direct 
Fund  and  Underlying  PortfoUo/Other 
PortfoUo  levels.  However,  appUcants 
believe  that  the  redundancy  of 
administrative  fees  and  expenses 
between  the  Direct  Funds  and  the 
Underlying  PortfoUos  will  be  minimal, 
because  distinct  services  are  being 
provided  at  each  level.  Likewise, 
applicants  believe  that  distinct  services 
will  be  provided  at  each  level  of  the 
Direct  Funds'  investment  in  Other 
PortfoUos,  thus  minimizing  any 
concerns  of  redundancy  of 
administrative  fees  and  expenses.  In  any 
event,  appUcants  beUeve  that 
administrative  and  other  expenses  may 
be  reduced  at  both  levels  under  the 
proposed  Direct  Fimds'  structure.  Thus, 
appUcants  believe  that  an  investment  in 
the  Direct  Fimds  should  not  be  « 
significantly  more  expensive  than  a 
direct  investment  in  an  Underlying 
PortfoUo  or  Other  Portfolio. 

9.  AppUcants  beUeve  that  the  concern 
of  undue  influence  and  control  is 
addressed  by  the  proposed  structure  of 
the  Direct  Fxmds.  AppUcants  assert  that 
there  is  Uttle  risk  that  the  Direct  Fimds' 
adviser  will  exercise  inappropriate 
control  over  the  Underlying  PortfoUos, 
which  are  part  of  the  same  "group  of 
investment  companies."  Applicants  also 
contend  that  the  Other  PortfoUos  cannot 
be  controlled  in  any  meaningful  way  by 
the  Direct  Funds  because  section 
12(d)(1)(F)  limits  them,  together  with 
their  affiUates,  the  acquiring  no  more 
than  3%  of  the  total  outstanding  stock 
of  any  Other  Portfolio.  In  addition, 
appUcants  note  that  section  12(D)(1)(F) 
permits  the  Other  PortfoUos  to  reject 
redemption  requests  by  a  Direct  Fund 
that  exceed  1%  of  the  Other  PortfoUo's 
total  outstanding  securities  during  any 
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period  of  less  than  30  days.  AppUcants 
state  that,  to  protect  huther  the 
Underlying  PortfoUos  and  Other 
Portfolios  from  unexpected  large 
redemptions,  the  Direct  Funds  generally 
will  be  designed  for  intermediate  and 
long-term  investors. 

10.  Applicants  state  that  an  additional 
concern  imderlying  section  12(d)(1)  is 
that  the  popularity  of  hmd  of  funds 
could  lead  to  the  creation  of  more 
complex  vehicles  that  would  not  serve 
any  meaningful  piupose.  Applicants 
submit  that  these  concerns  are 
addressed  by  the  fact  that  no  Underlying 
PortfoUo  or  Other  Portfolio  can  acquire 
seciuities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)(A),  except 
to  the  extent  that  such  Underlying 
PortfoUo  or  Other  Portfolio  (a)  receives 
securities  of  another  investment 
company  as  a  dividend  or  as  a  result  of 
a  plan  of  reorganization  of  a  company 
(other  than  a  plan  devised  for  the 
purpose  of  evading  section  12(d)(1)  of 
the  Act);  or  (b)  acquires  (or  is  deemed 
to  have  acquired)  securities  of  another 
investment  company  pursuant  to 
exemptive  relief  from  the  SEC 
permitting  such  Underlying  PortfoUo  or 
Other  PortfoUo  to  (i)  acquire  securities 
of  one  or  more  affiUated  investment 
companies  for  short-term  cash 
management  purposes;  or  (II)  engage  in 
interfund  borrowing  and  lending 
transactions. 

11.  Section  12(d)(l)(J)  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  such 
exemption  is  consistent  with  the  pubUc 
interest  and  the  protection  of  investors. 
AppUcants  assert  that  the  Direct  Funds 
will  provide  a  simple  answer  to  investor 
demand  for  a  diversified,  professionally 
managed  hmd  and  funds,  and  that  the 
structure  of  the  Direct  Funds  is 
consistent  with  the  pubUc  interest  and 
the  protection  of  investors. 

12.  Section  17(a)  generally  prohibits 
an  affiUated  person  of  a  registered 
investment  company  from  selling 
securities  to,  or  purchasing  seciuities 
from,  the  company.  AppUcants  submit 
that  the  Direct  Funds  and  Underlying     - 
PortfoUos  may  be  deemed  to  be 
affiliated  persons  of  one  another  by 
virtue  of  being  under  common  control  of 
their  adviser,  or  because  Direct  Funds 
own  5%  or  more  of  the  shares  of  an 
Underlying  PprtfoUo.  AppUcants  state 
that  sales  by  the  Underlying  PortfoUos 
of  their  shares  to  the  Direct  Funds  could 
be  deemed  to  be  principal  transactions 
between  affiUated  persons  under  section 
17(a) 

13.  Section  6(c)  of  the  Act  provides 
that  the  SEC  may  exempt  persons  or 


transactions  &x>m  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  poUcy  and  provisions  of 
the  Act.  AppUcants  beUeve  that  reUef 
under  section  6(c)  is  appropriate  for  the 
reasons  discussed  above. 

14.  Section  17(b)  provides  that  the 
SEC  shall  exempt  a  proposed 
transaction  frtDm  section  17(a)  if 
evidence  establishes  that  (a)  the  terms  of 
the  proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
poUcies  of  the  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  AppUcants 
request  an  exemption  under  sections 
6(c)  and  17(b)  to  allow  the  transactions 
described  above. 

15.  AppUcants  beUeve  that  the  terms 
of  the  proposed  arrangement  are 
reasonable  and  fair  and  do  not  involve 
overreaching  because  the  consideration 
paid  for  the  sale  and  redemption  of 
shares  of  Underlying  PortfoUos  wiU  be 
based  on  the  net  asset  values  of  the 
Underlying  PortfoUos.  AppUcants  note 
the  investment  of  assets  of  the  Direct 
Funds  in  shares  of  the  Underlying 
PortfoUos  and  the  issuance  of  shares  of 
the  Underlying  PortfoUos  to  the  Direct 
Funds  will  be  effected  in  accordance 
with  the  investment  restrictions  of  the 
Direct  Funds  and  will  be  consistent 
with  the  poUcies  as  set  forth  in  the 
registration  statement  of  the  Direct 
Funds.  AppUcants  also  believe  that  the 
proposed  arrangement  is  consistent  with 
the  general  purposes  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  reUef  shaU  be 
subject  to  the  following  conditions: 

1.  All  Underlying  PortfoUos  will  be 
part  of  the  same  "group  of  investment 
companies,"  as  defined  in  section 
12(d)(l)(G)(u)  of  the  Act,  as  the  Direct 
Funds. 

2.  No  Underlying  Portfolio  or  Other 
PortfoUo  will  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act,  except  to  the 
extent  that  such  Underlying  Portfolio  or 
Other  PortfoUo  (a)  receives  securities  of 
another  investment  company  as  a 
dividend  or  as  a  result  of  a  plan  of 
reorganization  of  a  company  (other  than 
a  plan  devised  for  the  pur{>ose  of 
evading  section  12(d)(1)  of  the  Act);  or 
(b)  acquires  (or  is  deemed  to  have 
acquired  securities  of  another 


investment  company  pursuant  to 
exemptive  reUef  from  the  SEC 
permitting  such  Underlying  PortfoUo  or 
Other  PortfoUo  to  (i)  acquire  securities 
of  one  or  more  affiUated  investment 
companies  for  short-term  cash 
management  purposes;  or  (ii)  engage  in 
interfund  borrowing  and  lending 
transactions. 

3.  Any  sales  charges,  distribution- 
related  fees,  and  service  fees  relating  to 
the  shares  of  the  Direct  Funds,  when 
^SS^^Btcd  with  any  sales  charges, 
distribution-related  fees,  and  service 
fees  paid  by  the  Direct  Funds  relating  to 
its  acquisition,  holding,  or  disposition 
of  shares  of  the  Underlying  PortfoUos 
(and  Other  PortfoUos),  wiU  not  exceed 
the  limits  set  forth  in  rule  2830  of  the 
NASD  Conduct  Rules. 

4.  Before  approving  any  advisory 
contract  under  section  15  of  the  Act,  the 
boards  of  directors/trustees  of  the  Direct 
Fimds,  including  a  majority  of  the 
directors/trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19).  will  find  that  the 
advisory  fees  charged  under  the  contract 
are  based  on  services  provided  that  are 
in  addition  to,  rather  tiian  dupUcative 
of,  services  provided  under  any 
Underlying  PortfoUo  or  Other  PortfoUo 
advisory  contract.  This  finding,  and  the 
basis  upon  which  the  finding  was  made, 
will  be  recorded  fully  in  the  minute 
books  of  the  Direct  Funds. 

For  the  Commission,  by  the  Diviiion  of 
Investment  Management,  under  delegated 
authority. 

Mai«aral  IL  McFarland, 

Deputy  Secretary. 

IFR  Doc.  97-2905  Filed  2-5-97;  8:45  ami 
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Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration:  (Magellan  Healtit 
Services.  Inc.,  Common  Stock,  25c  Par 
Value;  11.25%  Series  A  Senior 
Subordinated  Notes  due  2004)  File  No. 
1-6639 

January  31, 1997. 

Magellan  Health  Services,  Inc.    - 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  seciuities 
("Securities")  horn  Usting  and 
registration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  appUcation 
for  withdrawing  the  Securities  from 
Usting  and  registration  include  the 
following: 
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According  to  the  Company,  it  has 
comphed  with  Rule  1«  of  the  AMEX  by 
filing  with  such  Exchsrge  a  certified 
copy  of  preambles  and  resolutions 
adopted  by  the  Company's  Board  of 
Directors  authorizing  the  withdrawal  of 
its  seciuities  from  listing  on  the  AMEX 
and  by  setting  forth  in  detail  to  such 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  The  Securities  began  trading  on 
the  New  York  Stock  Exchange,  Inc. 
("NYSE")  on  December  31. 1996.  In 
making  the  decision  to  withdraw  the 
Seciuities  fi-om  listing  on  the  AMEX,  the 
Company  considered  the  breadth  of  the 
investment  base,  the  trading  liquidity, 
and  number  of  analysts  covering  the 
stock.  Additionally,  the  Company 
wished  to  avoid  the  direct  and  indirect 
costs  and  the  division  of  the  market 
resulting  from  dual  listing  on  the  AMEX 
and  NYSE. 

Any  interested  person  may,  on  or 
before  February  24, 1997,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
(FR  Doc.  97-2910  Filed  2-5-97;  8:45  am] 
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[nUiMi  No.  34-38218;  FUe  No.  SR-PMx- 
97-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Propoaad  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stocic  Exchange,  Inc. 
Relating  to  a  4:02  p.m.  Closing  Time 
for  Equity  Options  Trading 

January  30, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  January  8, 
1997,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  writh 


the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  3  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  101,  Hours  of  Business,  and  Rule 
1047,  Trading  Rotations,  Halts  and 
Suspensions,  to  close  equity  options 
tracQng  at  4:02  p.m.  Currently,  equity 
options  trade  until  4:10  p.m. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx.  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change, 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  froth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Orgaiuzatiort's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Since  1978,  equity  options  have 
traded  ten  minutes  longer  than  the 
primary  market.  At  that  time,  significant 
delays  in  the  reporting  of  stock  prices 
were  common;  therefore,  the  additional 
ten  minute  period  was  necessary  to 
receive  final  stock  prices.  These  delays 
have  now  been  reduced  due  to 
technological  advances.  Currently,  the 
extra  time  period  for  options  trading 
after  closing  prices  are  reported  in  the 
underlying  equities  results  in  equity 
options  trading  without  the  pricing 
benefit  of  continuing  stock  trading.  The 
additional  ten  minutes  also  results  in 
repeated  automatic  executions  at 


'15U.S.C578a(b)(l). 
>17CFR240.1«b-t. 


'On  lanuary  29, 1997,  the  Exchange  Rled 
Amendment  No.  1  to  its  proposal.  Amendment  No. 
1  is  a  technical  amendment,  correcting  rule 
language  in  Rule  1047,  Conunenlary  .03(c),  which 
was  submitted  as  Exhibit  B  with  the  rule  Cling.  See 
Letter  from  Edith  Hallahan.  Phlx,  to  {anice  Mitnick, 
Division  of  Market  Regulations,  SEC,  dated  January 
29. 1997. 


outdated  equity  options  prices.  Further, 
not  all  market  participants  are  able  to 
respond  quickly  to  changes  in  equity 
options  prices  between  4:00  and  4:10 
p.m.  In  summary,  the  Exchange,  in 
balancing  the  benefits  of  an  extended 
trading  session  with  the  difficulties  of 
trading  after  the  underlying  stock  has 
closed,  has  determined  that  the  benefits 
do  not  outweigh  the  difficulties; 
therefore,  a  4:02  p.m.  close  for  equity 
options  is  appropriate. 

The  purpose  of  the  rule  change  is  to 
reduce  the  amoimt  of  time  equity 
options  trade  after  the  close  of  the 
primary  market  for  the  underlying 
security.  Under  the  proposal,  Qiere  will 
be  a  two  minute  time  period  for  equity 
■options  traders  and  investors  to  respond 
to  late  reports  of  closing  security  prices 
and,  where  warranted,  to  bring  closing 
equity  option  prices  in  line  with  stock 
prices.  The  proposed  changes  to  Rule 
101  estabUsh  a  4:02  p.m.  close  for  equity 
options,  and  expressly  except  index 
options.  Reference  to  narrow-based 
(industry)  index  options  trading  imtil 
4:10  p.m.  is  being  added  to  Rule  101, 
and  reference  to  broad-based  index 
options  is  replacing  the  listing  of 
specific  such  index  options  by  name. 
Broad-based  index  options  vtrill 
continue  to  trade  until  4:15  p.m.  The 
Exchange  understands  thatx>ther  option 
exchanges  have  proposed  a  4:02  p.m. 
close  for  certain  index  options  as  well 
as  for  equity  options;  however,  the 
Exchange  is  not  proposing  to  change  the 
closing  time  for  its  index  options. 

The  proposed  change  to  Rule  1047 
merely  substitutes  reference  to  the 
current  close  of  4:10  p.m.  with  the 
proposed  4:02  p.m.  close.  The  Exchange 
notes  that  pursuant  to  Commentary  .03 
of  this  Rule,  in  unusual  market 
conditions,  a  closing  rotation  after  the 
4:02  p.m.  close  may  be  conducted  in  an 
option,  whether  or  not  expiring,  with 
the  approval  of  the  Options  Committee. 
Further,  the  Exchange  proposes  to 
amend  the  rule  to  begin  the  closing 
rotation  five  minutes  after  the  notice  is 
disseminated.  Currently  under  Rule 
1047,  Commentary  .03(b),  the  closing 
rotation  begins  10  minutes  after  the 
notice  is  disseminated. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5).  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 


UMI 
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securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  public  interest,  consistent  with 
Section  6(b)(5). 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phix-97-04,  and  should  be 
submitted  by  February  27, 1997. 


For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.* 

M  ai^garet  H.  McFariand, 

Deputy  Secretary. 

(PR  Doc.  97-2912  Filed  2-5-97;  8:45  am] 

BILUNG  CODE  SOIO-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary;  Reports,  Forms 
and  Recordkeeping  Requirements; 
Proposed  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Department  of  Transportation 
(DOT),  Office  of  the  Secretary  (OST). 

ACTION:  Notice. 

SUMMARY:  This  collection  (2105-0517)  is 
resubmitted  to  the  Federal  Register 
because  of  errors  published  previously. 
In  compliance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.), 
this  notice  announces  one  information 
collection  request  coming  up  for 
renewal.  Before  submitting  the  renewal 
package  to  the  Office  of  Management 
and  Budget  (OMB),  the  Department  of 
Transportation  is  soliciting  comments 
on  specific  aspects  of  the  collection  as 
described  below.  The  ICR  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  burden.  Comments 
are  invited  on:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval. 

DATES:  Comments  must  be  submitted  on 
or  before  April  7, 1997. 

ADDRESSES:  Submit  written  comments 
identified  by  the  OMB  Control  Number 
2105-0517,  by  mail  to:  Mr.  Dave  Jordan. 
M-61,  U.S.  Department  of 
Transportation,  400  Seventh  Street 
S.W.,  Washington.  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Jordan,  (202)  366-4265,  and  refer 
to  OMB  Control  Number,  2105-0517. 


«17CFR200.3O-3(a)(12). 


SUPPLEMENTARY  INFORMATION: 
Office  of  the  Secretary  (OST) 

Title:  Amendment  to  the 
Transportation  Acquisition  Regulation 
(TAR). 

Form(s):  DOT  F  4220.4,  DOT  F 
4220.7,  DOT  F  4220.43,  DOT  F  4220.44, 
DOT  F  4220.45,  DOT  F  4220.46.  and 
Form  DD  882. 

OMB  Control  Number:  2105-0517. 

Affected  Public:  Individuals  or 
households  and  business  or  other  for- 
profit  organizations. 

Abstract:  The  requested  extension  of 
the  approved  control  number  covers 
forms  IXDT  F  4220.4.  DOT  F  4220.7. 
DOT  F  4220.43.  DOT  F  4220.44.  DOT  F 
4220.45,  DOT  F  4220.46.  and  Form  DD 
882.  In  addition,  the  control  number 
includes  an  amended  request  to  obtain 
data  associated  with  acquisitions  for 
training  services.  The  Transportation 
Acquisition  Regulation  (TAR)  48  CFR 
1213.70, 1237.70, 1252.237-71,  and 
1252.237-72  requires  contracting 
officers  to  obtain  and  evaluate, 
qualification  data  and  other  pertinent 
information  when  it  is  necessary  to 
determine  whether  offerors  have  the 
capabiUty  to  perform  training  services 
under  a  proposed  contract. 

Annual  Estimated  Burden:  The 
annual  estimated  burden  is  57,167 
hours. 

Issued  in  Washington.  DC,  on  February  3. 
1997. 

Phillip  A.  Leach, 

Clearance  Officer,  Department  of 

Transportation. 

[FR  Doc.  97-2999  Filed  2-5-97;  8:45  am] 

BILUNG  C0D6  OIO-U-P 


Office  of  the  Secretary 

Privacy  Act;  System  of  Records; 
General  Routine  Uses 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice  of  Intended 
EstabUshment  of  General  Routine  Use. 

SUMMARY:  DOT  intends  to  estabUsh 

under  the  Privacy  Act  of  1974  a  General 

Routine  Use  applicable  to  all  DOT 

systems  of  records  to  facilitate 

implementation  of  the  Brady  Handgim 

Violence  Prevention  Act.  Public 

comment  is  invited. 

DATES:  Comments  are  due  March  10, 

1997. 

ADDRESSES:  Comments  should  be 

addressed  to  Information  Resources 

Management  Staff,  M-31,  Department  of 

Transportation,  400  Seventh  Street,  SW. 

Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  I.  Ross,  Office  of  the  General 
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Counsel,  C-10,  Department  of 
Transportation,  Washington,  DC  20590, 
telephone  (202)  366-9156,  FAX  (202) 
366-9170. 

SUPPLEMENTARY  INFORMATION:  The  Brady 
Handgun  Violence  Prevention  Act  (Pub. 
L.  103-159,  November  30, 1993) 
provides  for  a  national  instant  criminal 
background  check  system  that  a  firearms 
licensee  must  contact  before  transferring 
any  firearm  to  a  nonUcensed  individual, 
in  order  to  determine  whether  that 
nonlicensed  individual  is  disquidified 
from  receiving,  possessing,  shipping,  or 
transporting  a  firearm.  DOT,  as  an 
agency  of  the  Federal  Government,  is 
required  by  the  statute  to  provide  to  the 
Attorney  General  of  the  United  States, 
upon  request,  any  information  that  it 
possesses  that  indicates  that  a  person 
may  be  prohibited  by  the  statute  frt)m 
receiving,  possessing,  shipping,  or 
transporting  a  firearm.  Inter-agency 
transfers  of  information  of  this  type  are 
regulated  by  the  Privacy  Act;  to 
Cadlitate  compliance  with  the  Brady  Act 
and  provide  additional  notice  to  the 
public,  DOT  proposes  to  establish  a 
Routine  Use  Number  10,  applicable  to 
all  of  its  Privacy  Act  Systems  of 
Records.  For  the  convenience  of  the 
public,  DOT  herewith  publishes  all  of 
its  General  Routine  Uses,  including  the 
one  we  intend  to  establish  imder  the 
Brady  Act: 

General  Routine  Uses  Under  the 
Privacy  Act  of  1974 

The  following  routine  uses  apply, 
except  where  otherwise  noted  or  where 
obviously  not  appropriate,  to  each 
system  of  records  maintained  by  the 
Department  of  Transportation  (DOT). 

1.  In  the  event  that  a  system  of  records 
maintained  by  DOT  to  carry  out  its 
functions  indicates  a  violation  or 
potential  violation  of  law,  whether  dvil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  pursuant  thereto,  the 
relevant  records  in  the  system  of  records 
may  be  referred,  as  a  routine  use,  to  the 
appropriate  agency,  whether  Federal, 
State,  local  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 
statute,  or  rule,  regulation,  or  order 
issued  pursuant  thereto. 

2.  A  record  from  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
relevant  enforcement  information  or 
other  pertinent  information,  such  as 
current  licenses,  if  necessary  to  obtain 
information  relevant  to  a  DOT  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  seciirity 


clearance,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

3.  A  record  bom  this  system  of 
records  may  be  disclosed,  as  a  routine 
use,  to  a  federal  agency,  in  response  to 
its  request,  in  connection  with  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant,  or  other 
benefit  by  the  requesting  agency,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

4.a.  Routine  Use  for  Disclosure  for  Use 
in  Litigation.  It  shall  be  a  routine  use  of 
the  records  in  this  system  of  records  to 
disclose  them  to  the  Department  of 
Justice  or  other  Federal  agency 
conducting  litigation  when — 

(a)  DOT,  or  any  agency  thereof,  or 

(b)  Any  employee  of  DOT  or  any 
agency  thereof  (including  a  member  of 
the  Coast  Guard),  in  his/her  official 
capacity,  or 

(c)  Any  employee  of  DOT  or  any 
agency  thereof  (including  a  member  of 
the  Coast  Guard),  in  his/her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee,  or 

(d)  The  United  States  or  any  agency 
thereof,  where  DOT  determines  that 
litigation  is  likely  to  affect  the  United 
States,  is  a  party  to  litigation  or  has  an 
interest  in  such  litigation,  and  the  use 
of  such  records  by  the  Department  of 
Justice  or  other  Federal  agency 
conducting  the  litigation  is  deemed  by 
DOT  to  be  relevant  and  necessary  in  the 
litigation,  provided,  however,  that  in 
each  case,  DOT  determines  that 
disclosure  of  the  records  in  the  litigation 
is  a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

b.  Routine  Use  for  Agency  Disclosure 
in  Other  Proceedings.  It  shall  be  a 
routine  use  of  records  in  this  system  to 
disclose  them  in  proceedings  before,  any 
court  or  adjudicative  or  administrative 
body  before  which  DOT  or  any  agency 
thereof^appears,  when 

(a)  DOT,  or  any  agency  thereof,  or 

(b)  Any  employee  of  DOT  or  any 
agency  thereof  (including  a  member  of 
the  Coast  Guard)  in  his/her  official 
capacity,  or  (c)  Any  employee  of  DOT  or 
any  agency  thereof  (including  a  member 
of  the  Coast  Guard)  in  his/her 
individual  capacity  where  DOT  has 
agreed  to  represent  the  employee,  or 

(d)  The  United  States  or  any  agency 
thereof,  where  DOT  determines  that  the 
proceeding  is  likely  to  affect  the  United 
States,  is  a  party  to  the  proceeding  or 


has  an  interest  in  such  proceeding,  and 
DOT  determines  that  use  of  such 
records  is  relevant  and  necessary  in  the 
proceeding,  provided,  however,  that  in 
each  case,  DOT  determines  that 
disclosure  of  the  records  in  the 
proceeding  is  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

5.  The  information  contained  in  this 
system  of  records  will  be  disclosed  to 
the  Office  of  Management  and  Budget 
(OMB)  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19  at  any  stage  of 
the  legislative  coordination  and 
clearance  process  as  set  forth  in  that 
Circular. 

6.  Disclosure  may  be  made  to  a 
Congressional  office  fit)m  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  Congressional  office  made  at 
the  request  of  that  individual.  In  such 
cases,  however,  the  Congressional  office 
does  not  have  greater  ri^ts  to  records 
than  the  individual.  Thus,  the 
disclosure  may  be  withheld  from 
delivery  to  the  individual  where  the  file 
contains  investigative  or  actual 
information  or  other  materials  which  are 
being  used,  or  are  expected  to  be  used, 
to  support  prosecution  or  fines  against 
the  individual  for  violations  of  a  statute, 
or  of  regulations  of  the  Department 
based  on  statutory  authority.  No  such 
limitations  apply  to  records  requested 
for  Congressional  oversight  or  legislative 
purposes:  release  is  authorized  imder  49 
CFR  10.35(9). 

7.  One  or  more  records  from  a  system 
of  records  may  be  disclosed  routinely  to 
the  National  Archives  and  Records 
Administration  in  records  management 
inspections  being  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

8.  Access  to  all  DOT  systems  of 
records  is  authorized  to  member(s)  of 
the  Office  of  Inspector  General  where 
the  records  are  considered  *  *  *  * 
pertinent  to  the  IX)T  programs  or 
operations  being  reviewed.  Existing 
orders  or  (internal)  directives  contrary 
to  this  provision  are  hereby  superseded.' 
The  Secretary  of  Transportation  by  the 
foregoing  has  clarified  the  role  of 
Inspector  General  personnel  'who  have 
need  for  the  record(s)  in  the 
performance  of  their  duties.' 

9.  EKDT  may  make  available  to  another 
agency  or  instrumentality  of  any 
government  jurisdiction,  including  State 
and  local  governments,  listings  of  names 
from  any  system  of  records  in  DOT  for 
use  in  law  enforcement  activities,  either 
dvil  or  criminal,  or  to  expose  fraudulent 
claims,  regardless  of  the  stated  purpose 
for  the  collection  of  the  information  in 
the  system  of  records.  These 
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enforcement  activities  are  generally 
referred  to  as  'matching'  programs 
because  two  Usts  of  names  are  checked 
for  match  using  automated  assistance. 
This  routine  use  is  advisory  in  nature 
and  does  not  offer  imrestricted  access  to 
systems  of  records  for  such  law 
enforcement  and  related  antifraud 
activities.  Each  request  will  be 
considered  on  the  basis  of  its  purpose, 
merits,  cost  effectiveness  and 
alternatives  using  'Instructions  on 
reporting  computer  matching  programs 
to  the  Office  of  Management  and  Budget 
(0MB),  Congress  and  the  public', 
published  by  the  Director,  0MB,  dated 
September  20, 1989. 

10.  It  shall  be  a  routine  use  of  the 
information  in  any  DOT. system  of 
records  to  provide  to  the  Attorney 
General  of  the  United  States,  or  his/her 
designee,  information  indicating  that  a 
person  meets  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgim  Violence 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  DOT  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  any  DOT  system  of  records  to  make 
any  (hsclosures  of  such  information  to 
the  National  Background  Information 
Check  System,  estabUshed  by  the  Brady 
Handgun  Violence  Prevention  Act,  as 
may  be  necessary  to  resolve  such 
dispute. 

PubUc  comment  is  invited  on  the 
intention  to  estabUsh  General  Routine 
Use  Number  10. 

Issued  in  Washington,  DC,  on  January  30, 
1997. 

Michael  P.  Huerta, 

Associate  Deputy  Secretary,  Acting  Chief 
Information  Officer. 

(FR  Doc.  97-3000  Filed  2-5-97;  8:45  am] 

BiUJNO  CODE  4910-«2-P 


Federal  Aviation  Administration 

Proposed  Advisory  Circuiar  25.812- 
XX,  Photoiuminescent  Floor  Proximity 
Emergency  Escape  Path  MarWng 
Systems 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  Advisory  Circular  (AC) 
25.81 2-XX  and  request  for  comments.. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  advisory  circular  (AC) 
which  provides  guidance  material  for 
use  in  demonstrating  compfiance  with 
the  provisions  of  part  25  of  the  Federal 


Aviation  Regulations  (FAR)  regarding 
floor  proximity  emergency  escape  path 
marking  (FPEEPM)  systems  using 
photoiuminescent  elements.  This  notice 
is  necessary  to  give  all  interested 
persons  an  opportimity  to  present  their 
views  on  the  proposed  AC. 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 

ADDRESSES:  Send  all  comments  on 
proposed  AC  to:  Federal  Aviation 
Administration,  Attention:  Frank 
Tiangsing,  Regulations  Branch,  ANM- 
114,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service,  1601  Lind 
Avenue  SW,  Renton.  WA  98055-4056. 
Comments  may  be  inspected  at  the 
above  address  between  7:30  a.m.  and 
4:00  p.m.  weekdays,  except  Federal 
hohdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Burks,  Transport  Standards 
Staff,  at  the  address  above,  telephone 
(206)  227-2114. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC  by  submitting  such  written 
data,  views,  or  arguments  as  they  may 
desire.  Commenters  should  identify  AC 
25.812-XX  and  submit  comments,  in 
duplicate,  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Transport 
Standards  Staff  before  issuing  the  final 
AC. 

Discussion 

Manufactiuers  of  photoliuninescent 
materials  have  begun  marketing 
FPEEPM  systems  utilizing  such 
material.  These  systems  do  not  require 
electrical  power,  which  has  been  an 
integral  part  of  all  previous  FPEEPM 
systems.  Instead,  the  elements  of  these 
new  systems  are  "Charged"  by  incident 
light  provided  by  the  normal  airplane 
passenger  cabin  lighting,  including 
sunlight  which  enters  the  cabin  when 
the  cabin  window  shades  are  open 
during  dayUght  hours.  When  the  cabin 
darkens,  the  elements  "discharge  the 
stored  energy  in  the  form  of  a 
luminescent  glow." 

Since  these  systems  employ  a 
different  technology  fi'om  those 
currently  installed  in  airplanes, 
guidance  in  the  form  of  an  advisory 
circular  is  deemed  necessary  to  ensiue 
appropriate  procedures  are  followed  in 
the  evaluations  of  these  systems. 


Issued  in  Renton,  Washington,  on  January 
30, 1997. 

Darrell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service, 
ANM-100. 

IFR  Doc.  97-2961  Filed  2-5-97;  8:45  am] 
BNJJNQ  COM  4»1»-1»4I 


Approval  of  Noise  Compatibility 
Program,  McQhae  Tyson  Airport, 
Knoxvilie,  TN 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

summary:  The  Federal  Aviation 
Administration  (FAA)  annoimces  its 
findings  on  the  noise  compatibihty 
program  submitted  by  the  Metroprafitan 
Knoxvilie  Airport  Authority  under  the 
provision  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(PubUc  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
April  28, 1993,  the  FAA  determined  that 
the  noise  exposure  maps  submitted  by 
the  Metropolitan  ICnoxville  Airport 
Authority  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  January  17, 1997,  the 
Administrator  approved  the  McGhee 
Tyson  Airport  noise  compatibility 
program.  All  of  the  recommendations  of 
the  program  were  approved  in  full  or  in 
part.  The  noise  compatibility  program 
updates  the  original  noise  compatibility 
program,  approved  May  5, 1989,  for  • 

McGhee  Tyson  Airport. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  McGhee  Tyson 
Airport  noise  compatibihty  program  is  - 
January  17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Federal  Aviation 
Administration,  Memphis  Airports 
District  OfRce,  2851  Directors  Cove, 
Suite  3,  Memphis,  Tennessee  38131- 
0301;  Telephone  901-544-3495,  Ext.  19. 
Doaunents  reflecting  the  FAA  action 
may  be  reviewed  at  the  same  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  McGhee 
Tyson  Airport,  effective  January  17, 
1997. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
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taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
Land  uses  within  the  area  covered  by  the 
noise  exposiue  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
conunimities,  government  agencies, 
airport  users,  and  FAA  personnel. 
Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  ISO  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibiUty  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measiires  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procediues  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efBcient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibihty  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measiu«s  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
ccMnmitment  by  the  FAA  to  financially 


assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in  aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Memphis,  Tennessee. 

The  Metropolitan  Knoxville  Airport 
Authority  submitted  to  the  FAA  on  July 
5, 1995,  the  noise  exposure  maps, 
descriptions,  and  other  documentation 
produced  during  the  FAR  Part  150 
supplemental  noise  compatibility 
planning  study  conducted  from  October 
1994  through  June  1995.  The  McGhee 
Tyson  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  October  12, 1995. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
October  26, 1995. 

The  McGhee  Tyson  Airport  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
fit)m  the  date  of  study  completion 
beyond  the  year  2000.  It  was  requested 
that  the  FAA  evaluate  and  approved  this 
material  as  a  noise  compatibility 
program  as  described  in  section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  program  on  July  22, 1996,  and  was 
required  by  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  an  approval  of  such  a 
program. 

l^e  submitted  program  contained  two 
noise  abatement  measures,  13  land  use 
measures  and  an  amendment  to  a 
previously  approved  land  use  measure; 
and  three  program  management  actions. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Administrator  effective 
January  17, 1997. 

Approval  for  Part  150  was  granted,  in 
total  or  in  part,  for  both  of  the  proposed 
operational  (noise  abatement)  measures. 
The  operational  procedures  will  require 
an  environmental  decision  before 
implementation  by  FAA.  Approval  was 
granted  for  all  the  land  use  and 
implementation  actions.  Land  Use 
measures  include  establishing  an  airport 
influence  area;  airport  noise  overlay 
zoning  for  land  use  compatibility; 
amend  subdivision  regulations  to 
require  dedication  of  aviation 
easements;  local  building  code 


amendments  for  soimd  insulation; 
promote  fair  disclosiue;  acquisition  of 
homes  within  the  65  DNL;  acquisition  of 
underdeveloped  residential-zoned  land 
within  the  65  DNL  contour;  sotmd 
insulation;  and  aviation  easements.  An 
amendment  to  a  previously  approved 
measure  for  purchase  assurance  or 
sotmd  insulation  extended  this 
mitigation  to  the  remaining  homes  in 
the  neighborhood:  These  determinations 
are  set  forth  in  detail  in  a  Record  of 
Approval  endorsed  by  the 
Administrator  on  January  17, 1997.  The 
Record  of  Approval,  as  well  as  other 
evaluation  materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
Metropolitan  Knoxville  Airport 
Authority. 

Issued  in  Memphis,  Tennessee,  January  30, 
1997. 

Wayne  R.  Miles, 

Assistant  Manager,  Memphis  Airports  District 
Office. 

[PR  Doc  97-2962  Filed  2-5-97;  8:45  am] 
BILUNQ  OOOE  4*ie-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (RFC)  at 
Chattanooga  Metropolitan  Airport, 
Chattanooga,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Chattanooga 
Metropolitan  Airport,  Chattanooga, 
Tennessee,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  in  the  FAA  at  the  followring 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  Suite  »3, 
Memphis,  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Hugh 
Davis,  President,  Chattanooga 
Metropolitan  Airport  Authority  at  the 
following  address:  P.O.  Box  22245, 
Chattanooga,  TN  37422. 
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Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Chattanooga 
Metropolitan  Airport  Authority  under 
section  158.23  of  Part  158. 
FOftFUfm«R  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Memphis  Airp>orts 
District  Office,  2851  Directors  Cove, 
Suite  3,  Memphis,  Tennessee  38131-' 
0301;  901-544-3495,  Ext.  19.  The 
application  may  be  reviewed  in  person 
at  this  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to:  impose 
and  use  the  revenue  fi-om  a  PFC  at 
Chattanooga  Metropolitan  Airport  under 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  29, 1997,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  frotfi  a  FPC 
submitted  by  Chattanooga  Metropolitan 
Airport  Authority  was  substanti^ly 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  29, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-02-C- 
00-CHA. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
December  1,  2002. 

Proposed  charge  expiration  date: 
August  1,  2010. 

Total  estimated  PFC  revenue: 
$3,197,112. 

Brief  description  of  proposed  projects: 
Acquisition  of  two  parcels  of  land  and 
installation  of  a  flood  gate. 

Class  or  classes  or  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  nonscheduled 
air  taxi/commercial  operators  filing 
FAA  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  appUcation,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Chattanooga 
Metropolitan  Airport  Authority. 

Issued  in  Memphis,  Tennessee,  on  January 
29, 1997. 

Wayne  R.  Miles, 

Assistant  Manager.  Memphis  Airports  District 
Office. 

IFR  Doc.  97-2893  Filed  2-5-97;  8:45  am] 

■LUNQ  CODE  4*10-13-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Toledo  Express  Airport,  Toledo,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  fi-om  a  PFC  at  Toledo  Express 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconcihation  Act  of  1990) 
(PubUc  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 
ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  tripUcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  road,  Belleville,  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  deUvered  to  the  Toledo 
Port  Authority  at  the  foUowing  address: 
11013  Airport  Hwy.,  Box  11,  Swanton, 
OH  43558. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Toledo  Port 
Authority  under  Section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Leonard  J.  Mizerowski,  Program 
Manager,  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road.  Belleville.  Michigan  48111 
(313-487-7277).  The  appUcation  may 
be  reviewed  in  person  at  this  same 
locations. 

SUPPLEMENTARY  INFOftMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Toledo  Express  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  21. 1997,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Toledo  Port  Authority 
was  substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 


disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  15, 1997. 

The  following  is  a  bnef  overview  of 
the  application. 

PFC  Application  No.:  97-02-C-OO- 
TOL. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1,1997. 

Proposed  charge  expiration  date: 
April  1, 1998. 

Total  estimated  PFC  revenue: 
$799,621.00. 

Brief  description  of  proposed 
project(s):  Maintenance  Building 
Expansion,  Snow  Removal  Equipment, 
Stabilize  Shoulders,  Public  Terminal 
Canopy  Engineering. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice, 
and  other  documents  germane  to  the 
appUcation  in  person  at  the  Toledo  Port 
Authority. 

Issued  in  Des  Plaines,  Illinois,  on  January 
29, 1997. 

Benito  DeLeon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lalces  Region. 
IFR  Doc  97-2895  Filed  2-5-97;  8:45  am] 

BILUNO  CODE  4t10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tot>acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  NoUce  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  ptaperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soUciting  comments  concerning  the 
Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
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ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Fireanns,  Linda  Bames,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Wood,  Wine, 
Beer  and  Spirits  Regulations  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPPI.EMENTARY  INFORMATION: 

Title:  Distilled  Spirits  Plant  (DSP) 
Denaturation  Records  and  Reports. 

OMB  Number:  1512-0207. 

Form  Number:  ATF  F  5110.43. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/04. 

Abstract:  This  information  collection 
is  necessary  to  accoimt  for  and  verify 
the  denaturation  of  distilled  spirits.  It  is 
used  to  audit  plant  operations,  monitor 
the  industry  for  the  efBcient  allocation 
of  personnel  resources,  and  compile 
statistics  for  government  economic 
planning.  The  record  retention 
requirement  for  this  information 
collection  is  4  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
98. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1.176. 

Request  for  Coniments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected:  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  stari-up  costs  and  costs  of  operation, 
maintenance,  and  purchases  of  services 
to  provide  information. 


Dated:  February  3. 1997. 
John  W.  Magaw, 
Director. 
IFR  Doc.  97-2943  Fried  2-5-97;  8:45  am) 

BILUNO  CODE  481»-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  and  Permit  For  Importation 
of  Firearms.  Ammunition  and 
Implements  of  War. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7. 1997  to 
be  assured  of  consideration. 

ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Bames,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marie  Pollard, 
Firearms  &  Explosives  Imports  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8320. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  and  Permit  For 
Importation  of  Fireanns,  Ammunition 
and  Implements  of  War. 

OMB  Number:  1512-0017. 

Form  Number:  ATF  F  6  Part  1 
(5330.3A). 

Abstract:  This  information  collection 
is  needed  to  determine  whether 
firearms,  ammimition  and  implements 
of  war  are  eligible  for  importation  into 
the  United  States.  The  form  is  used  to 
seciu^  authorization  to  import  such 
articles.  All  persons  who  desire  to 
import  such  articles  except  for  persons 
who  are  members  of  the  United  States 
Armed  Forces  must  complete  this  form. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 


Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 
Federal  Government,  State,  Local  or 
Tribal  Government 

Estimated  Number  of  Respondents: 
9,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,500. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3. 1997. 
John  W.  Magaw, 
Director. 

[FR  Doc.  97-2944  Filed  2-5-97;  8:45  am) 
MLUNO  COM  4«1».41-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Distilled  Spirits  Plant  (DSP)  Transaction 
and  Supporting  Data. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7,  1997  to 
be  assured  of  consideration. 
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ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Steve  Simon, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8183. 

SUPPLEMENTARY  INFORMATION 

Title:  Distilled  Spirits  Plant  (DSP) 
Transation  and  Supporting  Data. 

OMB  Number:  1512-0250. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/5. 

Abstract:  Transaction  records  provide 
the  source  data  for  accounts  of  distilled 
spirits  in  all  DSP  operations.  They  are 
used  by  DSP  proprietors  to  account  for 
spirits  and  by  ATF  to  verify  those 
accounts  and  consequent  tax  liabilities. 
The  record  retention  requirement  for 
this  information  collection  is  3  years. 
Current  Actions:  ATF  F  5110.34  is  being 
eliminated,  and  some  of  the  burden 
formerly  associated  with  that  form  is 
being  taken  up  by  records  maintained 
under  this  submission.  The  effect  of  this 
program  change  will  be  an  increase  of 
500  burden  hours  for  this  information 
collection. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
278. 

Estimated  Time  Per  Respondent:  22 
hours. 

Estimated  Total  Annual  Burden 
Hours:  6,060. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation. 


maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3. 1997. 
John  W.  Magaw, 
Director. 

(FR  Doc.  97-2945  Filed  2-5-97;  8:45  am) 
BH.UNC  COOE  4«1»-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Registration  and  Records  of  Vinegar 
Vaporizing  Plants. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureaiu  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Wood,  Wine, 
Beer  and  Spirits  Regulations  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8210. 

SUPPLEMENTARY  INFORMATION: 

Title:  Registration  and  Records  of 
Vinegar  Vaporizing  Plants. 

OMB  Number:  1512-0462. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/9. 

Abstract:  Data  is  necessary  to  identify 
persons  producing  and  using  distilled 
spirits  in  the  manufactiu«  of  vinegar 
and  to  account  for  spirits  so  produced 
and  used.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 


Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3, 1997. 
John  W.  Magaw, 
Director. 

IFR  Doc.  97-2946  Filed  2-5-97;  8:45  ami 
BNJJNG  COOE  ai»-«1-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasiu^  is 
sohciting  comments  concerning  the 
Equipment  and  Structures. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 

ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
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should  be  directed  to  Marsha  D.  Baker, 
Wine,  Beer,  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8930. 

SUPPLEMENTARY  INFORMAHON: 

Title:  Equipment  and  Strvictiues. 

0^fB  Number:  1512-0460. 

Recordkeeping  Requirement  ID 
Number:  ATF  REC  5110/12. 

Abstract:  Marks,  signs,  and 
calibrations  are  necessary  on  equipment 
and  structures  at  a  distilled  spirits  plant 
for  the  identification  of  major 
equipment  and  of  the  accurate 
determination  of  contents.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Pubiic:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
281. 

Estimated  Time  Per  Respondent:  0. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  resptondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology:  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3, 1997. 
lehn  W.  Magaw. 
Director. 

IFR  Doc.  97-2947  Filed  2-S-97;  8:45  am] 
MLUMO  OOOC  4ei»-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  pro|)'osed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (^4  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  £)epartment  of  the  Treasury  is 
soliciting  comments  concerning  the 
Alternate  Methods  or  Procedures  and 
Emergency  Variations  From 
Requirements  For  Exports  of  Liquors. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  I^W., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Marjorie  Ruhf, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Title:  Alternate  Methods  or 
Procedures  and  Emergency  Variations 
From  Requirements  for  Exports  of 
Liquors. 

OMB  Number.  1512-0466. 

Recordkeeping  Requirement  ID 
Number.  ATF  REC  5170/7. 

Abstract:  When  an  exporter  seeks  to 
use  an  alternate  method  or  procedure  or 
an  emergency  variation  from  regulatory 
requirements  of  27  CFR  Part  252,  such 
exporter  requests  a  variance  by  letter, 
following  the  procedure  in  252.20.  ATF 
uses  the  information  to  determine  if  the 
requested  variance  is  allowed  by  statute 
and  does  not  pose  a  jeopardy  to  the 
revenue.  The  applicant  is  informed  of 
the  approval  or  disapproval  of  the 
request.  ATF  also  uses  information  to 
analyze  what  changes  should  be  made 
to  existing  regulations.  Records  must  be 
maintained  only  while  the  applicant  is 
using  the  authorization. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

T)me  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent  2 
hours. 


Estimated  Total  Annual  Burden 
Hours:  200. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3, 1997. 
John  W.  Magaw, 
Director. 
(FR  Doc.  97-2948  Filed  2-5-97;  8:45  am] 

WLUNG  COOE  4S10-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biu^en,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Biueau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the    - 
User's  Report  of  Denatured  Spirits. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Steve  Simon, 
Wine,  Beer  and  Spirits  Regulations 
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Branch,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226.  (202)  927- 
8183. 

SUPPLEMENTARY  MFORMATION: 

Title:  User's  Report  of  Denatiued 
Spirits. 

OMB  Number:  1512-0075. 

Form  Nund>er:  ATF  F  5150.18. 

Abstract:  ATF  F  5150.18  is  submitted 
annually  by  holders  of  permits  to  use 
specially  denatured  spirits  to 
siunmarize  their  manufacturing 
activities  during  the  preceding  year.  The 
information  is  used  by  ATF.to  pinpoint 
unusual  activities  that  could  indicate  a 
threat  to  the  Federal  revenue  or  possible 
dangers  to  the  pubUc.  The  record 
retention  requirement  for  this 
information  collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
2.765. 

Estimated  Time  Per  Respondent:  18  ' 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  829. 

Request  fior  Conuueiils 

Comments  submitted  in  response  to 
this  notice  will  be  summvized  and/or 
included  in  the  request  for  OMB 
approval.  All  comm«its  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
infonnation:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  Respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  inSoimation. 

Dated:  FebniaTy  3, 1997. 
|aluiW.Hi«aw. 
ZMiector. 

(PR  Doc  97-2949  Filed  2-5-97;  8:45  am] 
■UJNQ  COOi  4«1«-41-P 


Proposad  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continiiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
35d^(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soUdting  comments  concerning  the 
Labeling  of  Sulfites  in  Alcoholic 
Beverages. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 

ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Edward  A. 
Reisman,  Product  Compliance  Branch. 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8485. 

SUPPLEMENTARY  INFORMATION: 

Title:  Labeling  of  Sulfites  in  AlcohoUc 
Beverages. 

OMB  Number:  1512-0469. 

Abstract:  In  a  final  rule  pubUshed  in 
the  Federal  Register  on  July  9, 1986  (51 
FR  34706)  the  Food  and  Drug 
Administration  established  10  parts  per 
milUon  as  the  threshold  for  declaration 
of  sulfites  in  food  and  wine  products. 
The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  published  a  final  rule  (ATF- 
236)  (51  FR  34706)  (9/30/86) 
establishing  the  threshold  for 
declaration  of  sulfites  in  alcohoUc 
beverages. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
4,787. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Arutual  Burden 
Hours:  3,159. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  Frimiary  3, 1997. 
John  W.  Magaw, 
Director. 

(FR  Doc.  97-2950  Filed  2-5-^7;  8:45  am) 
BHJJNG  CODE  4«10-31-P 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Formula  and/m  Process  For  Articles 
Made  With  Specially  Denatiued  Spirits. . 
DATES:  Written  comments  should  be 
received  on  or  before  April  7,  1997  to 
be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes.  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Mary  Wood,  Wme, 
Beer  and  Spirits  Regulations  Branch. 
650  Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8210. 
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SUPPLEMENTARY  MFORMATKM: 

Title:  Fonnula  and/or  Process  For 
Articles  Made  With  Specially  Denatured 
Spirits. 

Oh4B  Numba-:  1512-0073. 

Fonn  Number:  ATF  F  5150.19. 

Abstract:  ATF  F  5150.19  is  completed 
by  persons  who  use  specially  denatured 
spirits  in  the  manufactiue  of  certain 
articles.  ATF  uses  the  information 
provided  on  the  form  to  insure  the 
manufacturing  formulas  and  processes 
conform  to  the  requirements  of  26 
U.S.C.  5273. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
2.683. 

Estimated  Time  Per  Respondent:  54 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,415. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3. 1997. 
John  W.  Magaw, 
Director. 

IFR  Doc  97-2951  Filed  2-5-97;  8:45  am] 
HUMQ  OOOC  4«i«-si-r 


Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 


other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
sohdting  comments  concerning  the 
Certificate  of  Tax  Determination,  Wine. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assiued  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  linda  Barnes,  650 
Massachusetts  Avenue.  NW., 
Washington,  DC  20226.  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  David  Brokaw. 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW..  Washington,  DC  20226,  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Tjt/e:  Certificate  of  Tax 
Determination,  Wine 

OMB  Number:  1512-0138 

Form  Number:  ATF  F  5120.20 

Abstract:  Refund  of  tax  on  wine  that 
has  been  manufactured,  produced, 
bottled  or  packaged  in  bulk  containers 
in  the  U.S.  and  then  exported.  ATF  F 
5120.20  supports  the  exporter's  claim 
for  drawback,  as  the  producing  winery 
verifies  that  the  wine  being  exported 
was  in  fact  taxpaid. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

r>7>e  of  Review:  Extension 

Affected  Public:  Business  or  other  for- 
profit,  individuab  or  households 

Estimated  Number  of  Respondents: 
1.000 

Estimated  Time  Per  Respondent:  30 
minutes 

Estimated  Total  Aimual  Burden 
Hours:  500 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  bimlen  of  the  collection  of 


information;  (c)  ways  to  enchance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
tedmology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3, 1997.  , 
John  W.  Magaw. 
Director. 

[FR  Doc.  97-2952  Filed  2-5-97;  8:45  am] 
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Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
btmien,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,    ° 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Labeling  and  Advertising  Requirements 
Under  the  Federal  Alcohol 
Administration*  Act. 
DATES:  Written  conunents  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-7768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Edward  A. 
Reisman,  Product  Compliance  Branch, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8485. 

SUPPLEMENTARY  INFORMATION: 

Title:  Labeling  and  Advertising 
Requirements  Under  the  Federal 
Alcohol  Administration  Act. 

OMB  Number:  1512-0482. 

Recordkeeping  Requirement  ID 
Number:  ATF  Reporting  Requirement 
5100/1. 

Abstract:  Bottlers  and  importers  of 
alcohol  beverages  are  required  to 
display  certain  information  for 
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consumers  on  labels  and  in 
advertisements.  Other  optional 
statements  are  also  required. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Tme  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
6,060. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  0M6 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  Uie . 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  February  3. 1997. 
John  W.  Magaw, 
Director. 

|FR  Doc  97-2953  Filed  2-5-97;  8:45  am] 
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Office  of  the  Comptroner  of  the 
Currency 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

summary:  The  OCC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Faperwori:  Reduction 
Act  of  1995.  Currently,  the  OCC  is 
soliciting  conunents  concerning  an 


information  collection  titled  Loan  Index 
Information  Collection. 
DATES:  Written  comments  should  be 
submitted  by  April  7, 1997. 

ADDRESSES:  Direct  all  written  comments 
to  the  Communications  Division, 
Attention:  1557-LOAN,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Ciurency,  250  E  Street,  SW, 
Washington,  DC  20219.  hi  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTSeOCC.TREAS.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copied  of  the  collection  may  be  obtained 
by  contacting  Jessie  Gates  or  Dionne 
Walsh,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  {1557- 
LOAN),  Office  of  the  CompUt)ller  of  the 
Currency,  250  E  Street,  SW, 
Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Title:  Loan  Index  Information 
Collection. 

OMB  Number.  1557-LOAN. 

Fonn  Number.  Not  appUcable. 

Abstract  This  information  collection 
consists  of  data  on  loan  underwriting 
benchmarks  (actual  and  bank 
management  projections)  by  type  of  loan 
product.  The  OCC  needs  this 
information  as  a  supervisory  tool  to 
identify  trends  in  underwriting,  and  to 
more  efficiently  and  effectively 
implement  its  supervision  by  risk 
programs  and  processes. 

Type  of  Review.  New  collection. 

Affected  Public:  Businesses  or  other 
for-profit. 

Number  of  Respondents:  222. 

Total  Annual  Responses:  808. 

Frequency  of  Response:  Quarterly; 
semiaimual. 

Total  Annual  Burden  Hours:  1,212 
hours. 

COMMENTS:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval.  AIT 
comments  will  become  a  matter  of 
pubUc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quahty, 
utiUty,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  startup  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

Elated:  January  31, 1997. 

Karen  Solomon, 

Director,  Legislative  &■  Regulatory  Activities 
Division. 

[PR  Doc  97-2940  Filed  2-5-97;  8:45  ami 
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Customs  Service 

Announcement  of  National  Customs 
Automation  Program  Test  Regarding 
Reconciliation 

AGENCY:  US  Customs  Service, 
Department  of  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  notice  aimounces 
Customs'  plan  to  conduct  a  third 
prototype  test  of  Reconciliation.  The 
notice  invites  public  comments 
concerning  any  aspect  of  the  planned 
test,  informs  interested  members  of  the 
pubUc  of  the  eligibility  requirements  for 
volimtary  participation,  describes  the 
basis  for  selecting  participants,  and 
estabUshes  the  process  for  developing 
evaluation  criteria.  To  participate  in  this 
prototype  test,  the  necessary 
information,  as  outlined  in  this  notice, 
must  be  filed  with  Customs,  and 
approval  granted.  It  is  important  to  note 
that  resources  expended  by  the  trade 
and  Customs  on  these  prototypes  may 
not  carry  forward  to  the  final  program. 
EFFECTIVE  DATES:  The  test  of  this 
prototype  will  commence  no  earlier 
than  June  1, 1997,  and  will  run  for 
approximately  two  years,  and  may  be 
extended.  The  prototype  will  be  limited 
to  formal  consumption  entries  filed  on 
or  after  June  1, 1997,  through  May  31, 
1999.  Applications  for  participation  in 
this  prototype  must  be  received  on  or 
before  May  1, 1997.  Comments 
concerning  the  test  must  be  received  on 
or  before  May  1, 1997. 
ADDRESSES:  Written  comments 
regarding  this  notice,  and  information 
submitted  to  be  considered  for 
voluntary  participation  in  the  prototype, 
should  be  addressed  to  Ms.  Renee  Orme, 
Recondhation  Team,  US  Customs 
Service,  1301  Constitution  Ave,  NW. 
Room  1322.  Washington,  DC,  20229- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  operational  or  policy  issues:  Ms. 
Renee  Oime.  at  (202)  927-0644.  For 
systems  or  automation  issues:  Mr. 
Alfied  Morawski,  at  (202)  927-1045. 
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SUPPLEMENTARY  INFORMATION: 
BaiJcground 

Title  VI  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(the  Act),  Pubhc  Law  103-182, 107  Stat. 
2057  (December  8, 1993],  contains 
provisions  pertaining  to  Customs 
Modernization  (107  Stat.  2170).  Subtitle 
B  of  Title  VI  establishes  the  National 
Customs  Automation  Program  (NCAP) — 
an  automated  and  electronic  system  for 
the  processing  of  commercial 
importations.  Section  637  of  the  Act 
amends  Section  484  of  the  Tariff  Act  of 
1930  by  establishing  a  new  subsection 
(b)  entitled  "ReconciUation." 
RecondUation  is  a  planned  component 
of  NCAP.  Section  631  authorizes  tests  of 
planned  NCAP  components.  Section 
101.9(b)  of  the  Customs  Regulations  (19 
CFRl01.9(b))  implements  the  testing  of 
NCAP  components.  See  TD  95-21  (60 
FR  14211.  March  16, 1995).  This  test  is 
estabhshed  pursuant  to  those 
regulations. 

Previous  NCAP  initiatives  include 
Customs'  prototype  of  remote  location 
fiUng  (60  FR  17605),  and  the 
announcement  of  a  Reconciliation 
prototype  for  related  party  importers 
making  upward  adjustments  to  the  price 
of  imported  merchandise,  pursuant  to 
26  U.S.C.  482  (60  FR  46141  and  60  FR 
64470).  On  May  10, 1996.  Customs 
announced  in  the  Federal  Register  (61 
FR  21534)  that  it  was  conducting  a 
voluntary  prototype  test  regarding 
Reconciliation,  covering  only  entries  to 
which  anti-dumping  and  countervailing 
duties  appUed,  commencing  July  9, 
1996.  That  prototype,  "RPl,"  was 
conducted  with  a  very  limited  niunber 
of  participants,  at  limited  locations,  and 
generated  minimal  changes  to  the 
Automated  Commercial  System  (ACS). 
That  prototype  will  conclude  when 
liquidation  or  reUquidation  of  all 
RecondUations  has  become  final. 

Additional  prototypes  of 
RecondUation  are  being  developed  by 
Customs  to  determine  the  systemic  and 
operational  design  of  the  final 
RecondUation  program,  which  will 
aUow  all  filers  to  partidpate  in  this  type 
of  entry  process  at  a  national  level,  lliis 
prototype  will  test  the  benefits  and 
potential  problems  of  RecondUation  for 
Ctistoms.  the  trade  commimity,  and 
other  parties  impeded  by  this  program. 

L  DeacripUon  of  Propoeed  Test 

The  Concept  of  ReconciUation 

RecondUation  allows  an  importer  to 
provide  Customs  with  information 
(other  than  that  related  to  the 
admissibiUty  of  merchandise),  which  is 
not  avtdlable  at  the  time  of  entry 


summary  filing,  at  a  subsequent  time.  A 
Reconciliation  is  treated  as  a  legal  entry 
for  purposes  of  Uquidation, 
reUquidation,  and  protest. 

A  notice  of  intention  to  file  a 
RecondUation  ("Notice  of  Intent") 
permits  the  Uquidation  of  an  entry  as  to 
all  issues  other  than  those  which  are 
transferred  to  the  ReconciUation.  By 
fiUng  a  Notice  of  Intent,  an  importer  is 
requesting  that  a  certain  issue  be 
separated  from  the  entry.  The  importer 
voluntarily  requests  and  accepts  that  the 
issue  identified  in  the  Notice  of  Intent 
remains  open  and  outstanding,  and  the 
importer  remains  liable  for  any  duties, 
fees,  and  taxes  resulting  from 
Uquidation  of  the  ReconciUation. 
Importers  who  choose  to  participate  in 
this  prototype  will  recognize  that  the 
Uquidation  of  the  underlying 
consumption  entries  pertains  only  to 
those  issues  not  identified  by  the 
importer  on  the  Notice  of  Intent.  During 
this  prototype,  the  importer  will  "flag" 
the  underlying  consumption  entries 
with  an  electronic  indicator,  which  wiU 
be  suffident  to  serve  as  the  Notice  of 
Intent. 

In  this  prototype,  the  issue  of  the 
correct  value  of  imported  merchandise 
(the  "value  issue")  will  be  transferred  to 
the  Reconciliation.  The  imp>orter  must 
exercise  reasonable  care  in  asserting  the 
value  at  the  time  the  underlying 
consumption  entry  is  filed,  and  provide 
a  good  faith  estimate.  The  value 
information  will  be  updated  at  the  filing 
of  the  ReconciUation.  Other 
Reconciliation  issues,  such  as 
classification,  spedal  trade  programs, 
and  antidumping  and  countervailing 
duty,  will  not  be  included  in  this 
prototype.  This  permits  Customs  to 
Uquidate  the  imderlying  entries  as  to 
other  issues  (e.g.,  classification),  but  the 
issue  of  value  is  held  open  at  the  request 
of  the  importer,  and  is  transferred  to  the 
RecondUation. 

Upon  Uquidation  of  any  underlying 
entry,  any  decision  by  Customs  entering 
into  that  Uquidation  (e.g.  .classification) 
may  be  protested  piusuant  to  19  U.S.C. 
1514.  when  the  outstanding  value 
information  is  later  furnished  in  the 
RecondUation,  the  RecondUation  wiU 
be  Uquidated.  The  Uquidation  of  the 
RecondUation  will  be  posted  to  the 
Bulletin  Notice  of  Liquidation,  and  may 
be  protested  pursuant  to  19  U.S.C.  1514, 
but  the  protest  may  only  pertain  to  the 
issue  of  value  (i.e..  the  protest  may  not 
re-visit  issues  previously  Uquidated  in 
the  underlying  entry). 

The  RecondUation  shaU  be  filed 
within  15  months  of  the  date  of  the 
oldest  tmderlying  consumption  entry. 


Absent  any  specified  alternate 
procedure,  the  current  Customs 
regulations  apply. 

This  prototype,  as  described  below, 
will  be  the  exdusive  means  by  which  to 
recondle  entries  on  the  value  issue. 

Prototype  Objectives 

m 

The  ReconciUation  team's  objectives 
for  this  prototype  are: 

1.  To  work  with  the  trade  community, 
other  agencies,  and  other  parties 
impeded  by  this  program  in  the  design, 
condud,  and  evaluation  of  the 
prototype; 

2.  To  obtain  experience  through  the 
prototype  for  use  in  the  design  of 
operational  procedures,  automated 
systems,  and  regulations; 

3.  To  implement  ReconciUation  on  a 
national  level  in  conjunction  with  the 
Trade  CompUance  Redesign. 

Description  of  the  Prototype 

The  purpose  of  this  prototype  is  to 
test  operational  issues  regarding  the 
establishment  of  standard  operating 
procedures  for  RecondUation  on  a 
national  scale.  Customs  would  Uke  to 
afford  the  opportimity  to  participate  to 
all  those  who  volunteer  for  the  test. 
However,  the  number  of  participants 
may  be  Umited  in  view  of  the  fact  that 
this  prototype  will  be  conduded  with 
minimal  changes  to  automation, 
requiring  Customs  to  manually 
intervene  in  tracking  and  processing.  It 
is  important  to  note  that  Customs 
intends  to  focus  primarily  on  the  value 
issues  of  "9802"  (maquiladora)  concerns 
and  non-dutiable  freight  charges  in  the 
steel  industry.  The  trade  is  encouraged, 
however,  to  bring  other  appropriate 
value  issues  to  our  attention  for 
consideration  for  the  prototype. 

Only  certain  service  ports  are 
currently  scheduled  to  participate  in 
this  prototype  (please  see  sedion 
entiUed  "Prerequisites").  However,  a 
partidpant  may  file  a  Reconciliation  in 
each  selected  port  in  which  imderlying 
entries  were  filed  (i.e..  an  impwter  may 
file  the  Reconciliation  in  Laredo 
provided  that  all  of  the  underlying 
consiunption  entries  were  filed  in 
Laredo). 

For  the  duration  of  this  prototype. 
Customs  will  not  process  drawback 
claims  (including  accelerated  drawback) 
filed  against  entries  flagged  fat 
ReconciUation.  imtil  after  the 
Reconciliation  entry  is  Uquidated. 
(Please  refer  to  section  V.I.. 
"Liquidation  of  RecondUation  Entry.") 

It  is  important  to  note  that 
ReconciUation  procedures  are  designed 
to  closely  paraUel  actual  business 
practice  in  the  trade.  As  intended  by  the 
Act,  Uquidation  of  the  non- 
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Reconciliation  issues  on  the  underlying 
entries  will  result  in  a  reduction  of 
contingent  Uabilities  for  the  importer. 
An  additional  benefit  for  the  trade  is 
that  Reconciliation  allows  the  importer 
additional  time  after  filing  an  entry  to 
seaire  the  pertinent  value  information. 

Standard  Operating  Procedures 

I.  Initial  Interview 

1.  Upon  an  importer's  acceptance  into 
the  pilot.  Customs  port  personnel  will 
interview  the  company's  representatives 
to  discuss  the  specific  value  issue  to  be 
reconciled,  the  merchandise  and 
Harmonized  Tariff  System  (HTS) 
classification,  which  ports  the  importer 
uses,  and  whether  the  importer  has 
requested  ReconciUation  in  another 
port. 

2.  During  the  interview,  the  approved 
value  issue  is  dociimented.  This  i^rmits 
Customs  to  liquidate  the  underlying 
consiunption  entries  concerning  all 
other  issues  (e.g.,  classification),  but  to 
hold  open  the  issue  of  value,  at  the 
request  of  the  importer,  and  transfer  it 
to  the  Reconciliation  entry. 

3.  The  approved  importer  must 
appear  as  the  importer  of  record  on  each 
of  the  entries  designated  for 
ReconciUation. 

n.  Importer  Files  "Flagged" 
Consiunption  Entries 

1.  Any  formal  consumption  entry 
(type  01  or  02)  that  is  subject  to 
Reconciliation  for  the  approved  value 

*  issue  must  be  filed  via  the  Automated 
Broker  Interface  (ABI)  "EI"  (entry 
summary)  appUcation.  An  electronic 
indicator,  or  "flag,"  signifying  that  these 
entries  are  to  be  reconciled  for  the 
approved  value  issue,  must  be  provided 
at  the  header  level.  The  flag  designates 
that  the  approved  value  issue  for  the 
entire  entry  summary  (not  just  a  specific 
line)  is  subject  to  Reconciliation.  The 
Recondhation  entry  must  be  filed 
within  15  months  of  the  date  of  the 
oldest  of  these  underlying  entry 
summaries. 

2.  For  purposes  of  this  prototype,  the 
"flag'*  serves  as  the  importer's  Notice  of 
Intent  to  file  a  Reconciliation  entry. 

3.  The  importer  must  use  reasonable 
care  in  asserting  the  value  for  the 
consumption  entry,  providing  a  good 
faith  value  estimate,  and  depositing  the 
appropriate  duties,  taxes,  and  fees. 

m.  Importer  Electronically  Transmits 
the  Association  File 

1.  When  the  importer  has  completed 
the  information-gathering,  and  has  the 
answer  to  the  value  issue  in  question  on 
the  Reconciliation,  the  filer  will 
electronically  (via  ABI)  transmit  an 


"association  file"  to  Customs.  The 
association  file  will  consist  of  the 
following  data  elements: 

a.  the  Reconciliation  entry  number 

b.  all  of  the  associated  (underlying) 
consumption  entry  numbers  which  were 
previously  flagged  as  being  subject  to 
Reconciliation 

c.  the  total  amoimt  of  duty,  fees,  and 
taxes  (broken  out  by  "class  code") 
which  should  have  been  paid  for  each 
of  the  underlying  consumption  entries, 
had  the  complete  information  been 
available  to  die  importer  at  the  time  of 
filing  of  that  entry  summary. 
EXAMPLE  (association  file): 
Header:  ReconciUation  Entry  Number 
XXX 

Detail:  Flagged  Consumption  Entry  #123 

Total  Reconciled  Duty  =  $500 

Total  Fees  =  $25 

Flagged  Consumption  Entry  #456 

Total  Reconciled  Duty  =  $1,000 

Total  Fees  =  $35 

(etc.) 

2.  Transmission  of  the  association  file 
must  occur  within  15  months  of  the  date 
of  the  oldest  underlying  entry  summary. 

3.  The  importer  must  clearly 
dociunent  how  the  information  in  the 
association  file  was  derived,  and 
provide  all  supporting  doctunentation  to 
Customs  when  the  ReconciUation  entry 
is  filed. 

rv.  Importer  Manually  Files  the 
ReconciUation  Entry 

1.  In  conjunction  with  the  ABI 
transmission  of  the  association  file,  the 
importer/filer  wiU  manuaUy  submit  the 
ReconciUation  entry  (entry  tyi>e  09). 
Entry  type  09  cannot  be  filed  via  ABI, 
because  of  limited  Customs  automation 
capabiUty  for  this  prototype.  The 
ReconciUation  must  be  manuaUy  filed 
on  a  CF7501,  within  15  months  of  the 
date  of  the  oldest  underlying 
consumption  entry.  The  ReconciUation 
should  include  no  fewer  than  10 
underlying  entries. 

2.  The  ReconciUation  must  include 
complete  supporting  documentaUon  for 
the  information  provided,  to 
substantiate  the  imp>orter's  claim.  The 
supporting  documentation  must  include 
details  at  the  entry  line  level. 
Supporting  documents  may  include,  but 
are  not  limited  to: 

a.  detailed  line-level  spreadsheets 

b.  landed  cost  analysis  sheets 

c.  invoices,  purchase  orders,  and 
contracts. 

3.  Adequate  bonding  will  be  required 
for  each  Reconciliation.  Since  there  is 
no  additional  UabiUty  created  on  the 
ReconciUation,  the  bond  filed  on  the~ 
underlying  entries  will  in  most  cases 
suffice. 


4.  The  manual  ReconciUation  entry 
header  data  elements  wiU  include,  but 
are  not  limited  to: 

a.  ReconciUation  entry  number 

b.  ReconciUation  entry  type  (09) 
c  IRS  number 

d.  Bond  type/niunber 

e.  Port  of  entry  code 

f.  Surety  code 

g.  Summary  date  of  oldest  underlying 
consiunption  entry 

h.  ReconciliaUon  date. 

5.  The  ReconciUation  entry  line  data 
elements  wiU  include,  but  are  not 
limited  to: 

a.  ReconciUation  issue 

b.  Country  of  Origin 

c.  SPI(ifany) 

d.  HTS  number 

e.  QuanUty 

f.  Value 

g.  Charges. 

6.  Each  ReconciUation  Une  item  will 
be  consoUdated  for  all  of  the  underlying 
consiunption  entries  Usted  in  the 
associaticMi  file.  To  meet  certain 
requirements  of  the  Bureau  of  Census, 
each  different  HTS  number  wiU  require 
a  separate  line.  The  reconciled  (or 
corrected)  information  will  be  included 
below  the  consoUdated  (original) 
information,  as  follows: 

EXAMPLE  (ReconciUation  entry  Une 

item) 
001    Issue:  Value 
(Original)  C/0  SPI  HTS 

Quantity  Value  Charges 
(Corrected)  C/O  SPI  HTS 

Quantity  Value  Charges 

V.  Liquidation  of  Reconciliation  Entry 

1.  The  Reconciliation  entry  wiU  be 
reviewed  and  liquidated,  and  a  biU  or 
refund  will  normally  be  issued  (as 
appropriate)  against  each  underlying 
consumption  entry,  calculated  against 
the  duty  as  shown  in  the  association 
file.  Importers  will  recognize  that  there 
may  be  instances  where  no  bill  or 
refund  is  necessary,  based  on  the 
information  provided.  Customs  wdU 
calculate  any  interest  due  in  any  case. 

2.  On  a  matter  of  dispute,  the  importer 
may  follow  normal  protest  procedures 
(pursuant  to  19  U.S.C.  1514)  with  regard 
to  the  Reconciliation  entry. 

Prerequisites  for  ReconciUation  Under 
this  Prototype 

A.  Common  Elements:  Each 
ReconciUation  under  this  prototype  wiU 
be  limited  to  entries  filed  by  one 
importer  and  one  filer,  and  in  one  port 
location.  Importers  who  file  entries  at 
more  than  one  port  may  participate  at 
more  than  one  port,  if  the  other 
prerequisites  are  met;  however,  they 
must  file  a  separate  Reconciliation  for 
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each  port  used.  Further,  the 
Reconciliation  must  be  Bled  in  the  same 
port  as  the  underlying  consiunption 
entries  covered  by  the  Reconciliation. 
Value  is  the  only  issue  which  may  be 
reconciled  imder  this  prototype. 

B.  Bonding:  Adequate  bonding  will  be 
required  for  each  Reconciliation.  Since 
there  is  no  additional  liability  created 
on  the  Reconciliation,  the  bond  filed  on 
the  underlying  entries  will  in  most  cases 
be  used  to  cover  the  Reconciliation. 
However.  Customs  will  analyze  each 
participant's  individual  situation,  and 
take  action  to  ensure  that  sufBcient 
bond  coverage  exists.  While  Customs 
prefers  to  have  one  common  set  of 
legally  res{>onsible  parties  for  each 
Reconciliation,  importers  with  entries 
which  were  secured  by  more  than  one 
surety  will  not  necessarily  be  excluded 
from  participation  in  this  prototype. 

C.  Eligible  Entries:  Only  entry  types 
01  and  02,  for  formal  consumption 
entries,  will  be  eligible  for  this 
prototype.  Antidumping/countervailing 
duty  entries  (entry  types  03  and  07)  and 
warehouse  withdrawals  (entry  types  31, 
32.  34,  and  38)  are  not  eligible  for 
participation.  Entry  type  09,  the 
Reconciliation  entry,  will  be  created 
effective  with  this  prototype. 

D.  Time  Frame:  This  prototype  is 
scheduled  to  begin  no  sooner  than  June 
1. 1997.  and  run  for  24  months,  imless 
Customs  decides  to  extend  it.  The 
prototype  will  be  limited  to  formal 
consumption  entries  Bled  on  or  after 
June  1, 1997.  through  May  31. 1999.  It 
is  important  to  note  that,  although  the 
test  has  concluded.  Customs  will 
liquidate  Reconciliation  entries  after  the 
closing  date  of  the  test. 

E.  Port  Locations:  The  following  are 
service  port  locations  which  will  be 
operational  under  this  prototype: 
Chicago,  Detroit,  El  Paso,  Houston. 
Laredo,  Los  Angeles.  New  Orleans. 
Nogales,  and  San  Diego.  We  will 
consider  including  other  service  ports, 
based  on  requests  from  applicants.  If 
Customs  decides  to  expand  to  other 
ports,  we  will  issue  a  notice  to  the 
Customs  Electronic  Bulletin  Board,  and 
will  accordingly  extend  the  deadline  for 
applying  to  participate  in  the  prototype. 

r.  Liquidation:  Importers  wno  choose 
to  participate  in  this  prototype  will 
recognize  that  the  Uquidation  of  the 
underlying  entries  pertains  only  to  those 
issues  not  identified  by  the  importer  as 
reconcilable  (i.e..  issues  other  than 
value).  Upon  liquidation  of  the 
underlying  entries,  any  decisirais  of  the 
Customs  Service  entering  into  that 
liquidation  can  be  prote^ed  pursuant  to 
19  U.S.C.  1514.  The  liquidation  of  the 
Reconciliation  will  be  posted  to  the 
Bulletin  Notice  of  Liquidation,  and  may 


be  protested  (pursuant  to  19  U.S.C. 
1514). 

Regulatory  Provisions  Suspended 

Certain  requirements  of  Section 
113.62  of  the  Customs  Regulations  (19 
CFR  113.62),  pertaining  to  basic 
importation  and  entry  bond  conditions, 
will  be  suspended  during  this  prototype 
test.  Certain  provisions  in  Parts  141  and 
142  of  the  Customs  Regulations  (19  CFR 
141  and  19  CFR  142),  pertaining  to 
entry,  and  of  Part  159  of  the  Customs 
Regulations  (19  CFR  Part  159), 
pertaining  to  liquidation  of  duties,  will 
also  be  suspended  during  this  prototype 
test. 

Absent  any  specified  alternate 
procedure,  the  ciirrent  regulations 
apply. 

n.  Eligibility  Criteria 

The  following  requirements  must  be 
met  to  be  considered  for  selection  in 
this  prototype: 

1.  No  fewer  than  10  entries  may  be 
subject  to  a  single  Reconciliation. 

2.  Adequate  bond  coverage  must  exist 
for  the  Reconciliation. 

3.  Participants  may  not  be  the  subject 
of  a  current  investigation  by  the 
Customs  Service.  Closed  investigations 
will  not  necessarily  preclude  an 
importer  from  participating.  However, 
the  findings  will  be  taken  into 
consideration,  as  will  the  importer's 
demonstrated  efforts  to  correct  past 
problems. 

4.  Piulicipants  must  be  capable  of 
submitting  certain  information 
electronically,  via  ABI. 

5.  Participants  must  agree  to 
participate  in  the  evaluation  of  this  test. 

6.  Only  formal  consumption  entry 
types  01  and  02  will  be  accepted. 

7.  The  Reconciliation  and  its 
underlying  consumption  entries  must  be 
filed  in  the  same  port. 

Interested  candidates  should  note  that 
participation  in  this  test  will  not 
constitute  confidential  information,  and 
that  lists  of  participants  will  be  made 
available  on  the  Customs  Electronic 
Bulletin  Board  and  the  Administrative 
Message  System. 

Reconciliation  Prototype  Application 

This  notice  requests  importers,  or 
their  brokers  and/ or  attorneys,  to 
voluntarily  apply  for  participation  in 
this  prototype  by  submitting  the 
following  information: 

1.  Importer  name  and  IRS  number 

2.  Broker  name(s)  and  filer  code(s) 

3.  Surety  name(s)  and  surety  codecs) 

4.  Bond  coverage  (i.e.,  whether  a 
continuous  and/or  single  entry  bonds 
will  be  used  on  the  underlying 
entries) 


5.  Supplier  name(s),  address(es),  and 
manufacturer's  number 

6.  Conunodities  covered  imder  the 
Reconciliation 

7.  Port(s)  at  which  consumption  entries 
and  Reconciliation  will  be  filed 

8.  Number  of  entries  anticipated  to  be 
covered  by  the  Reconciliation 

9.  Point  of  contact  and  telephone 
number 

10.  Any  comments  on  prototype 
participation. 

This  information  should  be  submitted 
to  Ms.  Renee  Orme,  Reconciliation 
Team,  US  Customs  Service,  1301 
Constitution  Ave,  NW,  Room  1322, 
Washington,  DC,  20229-001,  on  or 
before  May  1, 1997.  If  Customs  selects 
more  service  ports  as  prototype 
locations,  the  deadline  to  apply  will  be 
extended  to  30  days  after  the  date  of  the 
Customs  Electronic  Bulletin  Board 
notice  announcing  the  selections.  By 
applying  to  participate  in  this  test,  the 
importer  is  agreeing  to  participate 
pursuant  to  the  terms  of  the  test  as 
defined  in  this  notice. 

Basis Jor  Participant  Selection 

Eligible  importers  will  be  considered 
for  selection  as  participants  in  this 
prototype.  Selection  will  be  based  upon 
automation  capabilities,  port  of  entry, 
and  volume  of  entries  within  the 
designated  criteria.  Customs  is  looking 
for  a  variety  of  circumstances  and 
participants  for  this  prototype,  within 
certain  parameters.  However,  a  limited 
number  of  p>articipants  will  be  selected,  . 
because  of  minimal  automated 
programming  available  to  support  the 
test.  Selected  participants  will  be 
notified  in  writing,  and  the  list  of 
participants  will  be  made  available  on 
the  Customs  Electronic  Bulletin  Board 
and  the  Administrative  Message  System. 

We  stress  that  those  applicants  not 
selected  for  participation,  and  other 
interested  parties,  are  invited  to 
comment  on  the  design,  conduct,  and 
evaluation  of  this  prototype. 

Dismissal  From  Prototype 

If  a  filer  attempts  to  submit  data 
relating  to  prohibited  merchandise,  or 
merchandise  subject  to  antidumping  or 
cotmtervailing  duties,  or  other  non- 
eligible  data;  if  the  filer  submits  non- 
consumption  entries;  if  the  filer  is 
consistently  subject  to  a  late-file 
condition  on  the  Reconciliation;  if  the 
filer  refuses  to  supply  Customs  v^th 
sufficient  supporting  documentation  for 
the  Reconciliation;  if  the  filer  is 
habitually  delinquent  in  the  payment  of 
bills  bom  Customs;  or  if  the  filer 
otherwise  fails  to  follow  the  procediues 
outlined  herein,  or  applicable  laws  and 
regulations,  then  the  filer  may  be 
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expelled  from  the  program,  and/or  may 
be  prevented  from  participation  in 
future  ReconciUation  prototypes,  and/or 
may  be  subject  to  penalties. 

Any  decision  revoking  participation 
may  be  appealed  to  the  D^ector  of 
Trade  Compliance,  within  IS  days  of 
the  decision  date. 

m.  Test  Evaluation  Criteria 

Once  participants  are  selected. 
Customs  will  review  all  pubUc 
comments  received  concerning  any 
aspect  of  the  test  program  or  procedures, 
answer  any  questions  in  Ught  of  those 
comments,  and  establish  baseline 
measures  and  evaluation  methods  and 
criteria.  Interim  evaluations  of  the 
prototype  will  be  pubUshed  on  the 
Ciistoms  Electronic  Bulletin  Board,  and 
the  results  of  the  final  prototype 
evaluation  will  be  pubUshed  in  the 
Federal  Register  as  required  by  19  CFR 
101.9(b).  The  following  evaluation 
methods  and  criteria  have  been 
suggested: 

1.  Baseline  measurements  to  be 
established  through  dataqueries  and 
questionnaires 

2.  Reports  to  be  run  through  use  of 
dataquery  throughout  the  prototype 

3.  Questionnaires  from  both  trade 
participants  and  Customs  to  be  used 
before,  during  and  after  the  prototype 
period. 

Customs  may  assess  any  or  all  of  the 
following  evaluation  criteria: 

1.  Workload  impact  (workload  shifts/ 
voliune,  cycle  times,  etc.) 

2.  Cost  savings  (staff,  interest,  issuance 
of  fewer  checks  or  bills,  tracking 
refunds/bills,  reduction  in  contingent 
liabiUties,  etc.) 

3.  Policy  and  procedure  accommodation 

4.  Trade  compUance  impact 

5.  Problem  resolution 

6.  System  efficiency 

7.  C^rational  efficiency 

8.  Other  issues  identified  by  the 
participant  group. 
Customs  will  request  that  test 

participants  be  active  in  the  evaluation, 
identifying  costs  and  savings 
experienced  in  this  prototype. 

Dated:  January  31, 1997. 
Reoert  S.  Trottar, 

Acting  Assistant  Commissioner.  Office  of 
Field  Operations. 

(FR  Doc  97-2977  Filed  2-5-97;  8:45  am] 
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Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4419 

AGENCY:  Intwnal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).Currentiy,  the  IRS  is 
soUdting  comments  concerning  Form 
4419,  Application  for  Filing  Information 
Returns  Magnetically /Electronically. 
DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 

Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  AppUcation  for  Filing 
Information  Returns  Magnetically/ 
Electronically. 

OMB  Number:  1545-0387. 

Form  Number:  Form  4419. 

Abstract:  Under  section  6011(e)(2)(a) 
of  the  Internal  Revenue  Code,  any 
person,  including  corporations, 
partnerships,  individuals,  estates  and 
trusts,  who  is  required  to  file  250  or 
more  information  retvims  must  file  such 
retiuns  magnetically  or  electronically. 
Payers  required  to  file  on  magnetic 
media  must  complete  Form  4419  to 
receive  authorization  to  file. 

Current  Actions:  On  Form  4419,  item 
5  and  its  instructions  were  eliminated 
because  the  information  provided  is  no 
longer  necessary.  In  item  6,  Cartridges 
and  Tape  Cartridges  were  added  as 
acceptable  media  types.  In  item  7, 
"Other  Cartridge  Parameters"  was 
added  to  detail  the  additional  types  of 
cartridges  which  are  now  acceptable  for 
filing  information  returns. 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  non-profit 
institutions.  Federal  government,  and 
state,  local  or  tribal  governments. 

Estimated  Number  (^Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  26 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  6,500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sp>onsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vaUd  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  acciuBcy  of  the  agency's  estimate 
of  the  biuden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  3, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-3009  Filed  2-5-97;  8:45  amj 
BNJJNO  COOE  4«W-ei-U 


[co-sft-es] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AQENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
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Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
sohdting  conunents  concerning  an 
existing  proposed  and  temporary 
regulation,  CX3-26-96  (TD  8679), 
Regulations  Under  Section  382  of  the 
Internal  Revenue  Code  of  1986; 
Application  of  Section  382  in  Short 
Taxable  Years  and  With  Respect  to 
Controlled  Croups  (§  1.382-8T). 
DATES:  Written  comments  should  be 
received  on  or  before  April  7,^1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shoar,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION 

Title:  Regulations  Under  Section  382 
of  the  Internal  Revenue  Code  of  1986; 
AppUcation  of  Section  382  in  Short 
Taxable  Years  and  With  Respect  to 
Controlled  Groups. 

OMB  Number:  1545-1434. 

Regulation  Project  Number  CO-26- 
96. 

Abstract:  Internal  Revenue  Code 
section  382  limits  the  amount  of  income 
that  can  be  o&et  by  loss  carryovers  after 
an  ownership  change  in  a  loss 
corporation.  These  regulations  provide 
rules  for  applying  section  382  in  the 
case  of  short  taxable  years  and  with 
respect  to  controlled  groups  of 
corporations. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  875. 

The  following  paragraph  appUes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 

Books  or  records  relating  to  a 
coUecuon  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 


tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.Q6103. 

Request  for  Commeiits 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubUc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  ihe 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quaUty,  utility,  and  clarity  of  the 
information  to  be  collecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  February  3, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-301G  Filed  2-5-97;  8:45  am] 
BtUMQ  0006  4S30-01-U 


Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasiuy  is  soUciting 
comments  concerning  the  Loan 
Documentation. 

DATES:  Written  comments  should  be 
received  on  or  before  April  7, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0083.  These 


submissions  may  be  hand  delivered  to 
1700  G  Street.  NW,  fi-om  9:00  A.M.  to 
5:00  P.M.,  on  business  days;  they  may 
be  sent  by  facsimile  transmission  to 
FAX  Number  (202)  906-7755. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW., 
from  9:00  A.M.  until  4:00  P.M..  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  WiUiam  Magrini, 
Supervision  Policy  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5744. 

SUPPLEMENTARY  INFORMATION: 

Title:  Loan  Dociunentation. 

OhW  Number.  1550-0083. 

Form  Number.  Not  Applicable. 

Abstract  This  information  collection 
allows  management  of  savings 
associations  to  exercise  prudent  controls 
and  provides  OTS  with  a  means  of 
determining  the  integrity  of  savings 
association  records  and  operations 
when  examining  for  safety,  soundness, 
and  regulatory  compUance. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Recordkeepers: 
1343. 

Estimated  Time  Per  Recordkeeper. 
48.9  hours  on  average. 

Estimated  Total  Annual  Burden 
Hours:  65,673  hours. 

r 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  pimJiase  of  services 
to  provide  information. 
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Dated:  January  31, 1997. 
Catherine  CM.  Tetl, 

Director,  Ret^prds  Management  and 
Information  Policy. 

[FR  Doc.  97-2958  Filed  2-5-97;  8:45  am] 

BILUNQ  COOE  (TSO-OI-P 


UNFTED  STATES  INFORMATION 
AGENCY 

Partners  In  Education  Program 

ACTION:  Notice — request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  an 
assistance  award  program,  not  to  exceed 
$850,000.  U.S.  educational  and  other 
not-for-profit  organizations  with  a 
minimum  of  four  years  experience  in 
successfully  administering  international 
exchange  programs,  meeting  the 
provisions  described  in  IRS  regiUation 
26  CFR  1.501(c)(3)-l.  may  apply  to 
develop  a  six-week  professional 
internship  program  for  approximately 
90  secondary  school  educators  in  the 
social  sciences  and  secondary  school 
administrators,  with  language 
proficiency,  from  Russia  and  Ukraine,  in 
a  60  to  40  ratio  respectively.  We 
envision  that  some  of  the  hosting  U.S. 
school  administrators  vdll  visit  die 
schools  of  their  Russian  and  Ukrainian 
participants  under  the  grant  to 
strengthen  the  partnerships.  This 
initiative  is  intended  to  provide 
participants  with  opportimities  to  learn 
about  secondary  level  ciuriculum 
development  and  teaching 
methodologies  in  the  U.S.  The  program 
will  add  a  secondary  school  teacher 
component  to  the  Agency's  academic 
programming  in  Russia  and  Ukraine, 
and  will  build  upon  USLA's  previous 
Unkages  in  the  NIS,  such  as 
"Community  Connections"  and  youth 
exchange.  While  in  the  U.S.,  the 
teachers  and  administrators  will  have 
the  opportimity  to  piusue  curriculum 
development  in  their  own  field  of 
interest  and  learn  new  teaching 
methodologies  and  approaches  through 
five-week  internships  in  U.S.  high 
schools.  The  internship  duration  for  the 
administrators  may  be  less  than  five 
weeks,  subject  to  individuals' 
availability.  The  proposed  program  will 
span  three  academic  semesters,  starting 
in  the  &11  of  1997.  The  contracted 
organization  will  be  expected  to  recruit 
in  Russia  and  Ukraine.  After  an 
orientation  in  Washington,  D.C., 
grantees  will  be  placed  in  small  groups 
at  various  school  districts  in  the  U.S., 


and  assigned  internships  in  local  high 
schools.  Activities  for  the  Russian  and 
Ukrainian  teachers  and  administrators 
would  Include:  Observing  classes, 
curriculum  development,  and  teaching 
methods:  delivering  presentations  to 
student  and  faculty  on  their  own 
schools,  local  educational  systems,  and 
communities,  either  alone  or  together 
with  their  foreign  colleagues;  reviewing 
and  collecting  teaching  materials  for 
possible  use  in  their  home  schools;  and 
collaborating  with  U.S.  school 
administrators  to  provide  an 
understanding  of  the  U.S.  educational 
system  at  the  local  level.  Teachers  and 
administrators  should  also  come  to 
imderstand  the  relationship  between  the 
community  and  the  educational  system. 
The  teachers  and  administrators  would 
also  engage  in  site  visits  to  other 
schooU,  deUver  presentations  at  those 
schools  as  well  as  to  local  civic  and 
conununity  groups,  and  attend  PTA  and 
school  board  meetings.  We  also 
encourage  |}articipants  to  establish 
contacts  that  will  foster  ongoing  school 
linkages  upon  their  return  to  Russia  and 
Ukraine.  Program  participants  will  be 
required  to  meet  established  criteria 
upon  completion  of  the  program. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  p>eople  of  other  countries  •  *  •; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Freedom  Support  Act,  P.L.  102-511. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availabiUty  of  funds. 
ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  annotmcement  shoiUd  refer  to  the 
above  title  and  reference  number  E/ 
ASX-97-01. 

DEADUNE  FOR  PROPOSALS:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m.,  Washington,  D.C. 
time,  on  Friday,  March  14, 1997.  Faxed 


dociunents  will  not  be  accepted,  nor 
will  documents  postmarked  on  March 
14, 1997  but  received  at  a  later  date.  It 
is  the  responsibihty  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ilo-Mai  Harding,  Teacher  Exchange 
Branch,  E/ASX,  room  349,  301  4th 
Street.  S.W.,  Washington,  D.C.  20547. 
telephone:  (202)  619-4556.  fax:  (202) 
401-1433.  fatemet: 
IHARDING@USIA.GOV  to  request  a 
Solicitation  Package  containing  more 
detailed  award  criteria,  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
TO  DOWNLOAD  A  SOUOTATION  PACKAGE 
VIA  INTERNET:  The  entire  Sohcitation 
Package  may  be  downloaded  bom 
USIA's  website  at  http://www.usia.gov/ 
or  from  the  Internet  Gopher  at  gopher:/ 
/gopher.usia.gov.  Under  the  heading 
"International  Exchanges/Training," 
select  "Request  for  Proposals  (RFPs)." 
Please  read  "About  the  Following  RFPs" 
before  downloading. 

Please  specify  USIA  Program  Officer/ 
Specialist,  Teacher  Exchfmge  branch  on 
all  inquiries  and  correspondences. 
Interested  appUcants  should  read  the 
complete  Federal  Register 
aimouncement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFP 
deadline  has  passed,  Agency  staff  may 
not  discuss  this  competition  in  any  way 
with  applicants  until  the  Bureau 
proposal  review  process  has  been 
completed. 

SUBMISSIONS:  Apphcants  must  follow  all 
instructions  given  in  the  SoUcitation 
Package.  The  original  and  10  copies  of 
the  apphcation  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  E/ ASX-97- 
01,  Office  of  Grants  Management,  E/XE, 
Room  326.  301  4th  SUwt.  SW.. 
Washington,  D.C.  20547. 

AppUcants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  this  review, 
with  die  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 
DiVERSmr  GUIDELINES:  Pursuant  to  die 
Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
representative  of  the  diversity  of 
American  poUtical,  social,  and  cultural 
fife.  "Diversity"  should  be  interpreted 
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in  the  broadest  sense  and  encompass 
differences  inchiding,  but  not  limited  to 
ethnicity,  race,  gender,  religion, 
geographic  location,  socio-economic 
status,  and  physical  challenges. 
Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  "Support  for  Diversity"  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal. 

SUPPLEMENTARY  INFORMATKNC 

Overview 

Grant  funding  is  intended  to  provide 
opportunities  for  90  committed  and 
engaged — especially  younger — Russian 
and  Ukrainian  teachers  and 
administrators  from  secondary  schools 
and  pedagogical  institutions  to  actively 
participate  in  six-week  internships  in 
U.S.  high  schools.  These  potential 
future  eiducational  leaders  would  be 
placed  in  various  senior  high  school 
clusters  aroimd  the  U.S.  to  experience 
and  gain  first-hand  exposure  to  the  U.S. 
educational  community.  USIA  is 
interested  in  proposals  that  foster  long- 
term  linkages  between  U.S.  high  schools 
and  comparable  Russian  and  Ukrainian 
schools  and  pedagogical  institutes.  The 
participating  U.S.  schools  should  reflect 
a  broad  institutional  and  geographic 
diversity.  Additionally,  the  recipient 
institution  should  be  mindful  of  USIA's 
goal  to  reflect  the  cultural  and  ethnic 
diversity  of  the  U.S.  in  all  programs. 
While  the  benefits  of  the  exchange  may 
be  directly  enjoyed  by  the  Russian  and 
Ukrainian  participants,  the  American 
institutions  and  individuals  will  also 
gain  from  the  cultural  and  professional 
expertise  which  these  foreign  educators 
are  able  to  offer. 

Gnkiriiiies 

Eligibility 

U.S.  non-profit  educational  and  other 
not-for-profit  organizations  with  a 
minimum  of  four  years  experience  in 
successfully  administering  international 
exchange  programs  are  eligible  to  apply. 

Program  Planning  and  Administration 

The  recipient  organization  will  be 
respcmsible  for  activities  related  to 
recruitment,  screening,  orientation 
coordination,  monitoring  in  the  U.S. 
and  program  evaluation.  The  recipient 
organization  will  also  be  responsible  for 
the  identification  of  up  to  ten  U.S. 
school  districts  for  participation  in  the 
program.  However,  the  recipient 
organizaticm  will  maintain  overall 
oversight  for  the  program. 


A.  Publicity,  Recruitment,  Selection, 
and  Placement  of  Russian  and 
Ukrainian  Teachers  and  Administrators 

USIA  will  be  responsible  for  the  final 
selection  of  all  Russian  and  Ukrainian 
candidates.  Participants  will  be 
recruited  by  the  recipient  organization, 
based  in  Russia  and  Ukraine,  imder 
contract  with  USIA.  Special  emphasis 
will  be  placed  on  selecting  groups  of  6 
to  8  quaUfied  candidates,  from  targeted 
geographic  regions,  subject  to  the 
concurrence  of  the  U.S.  Information 
Services  (USIS)  in  Moscow  and  Kiev. 
Priority  should  be  given  to  recruitment 
bom  cities/regions  targeted  in  USIA's 
Business  for  Russia  and  Community 
Connections  programs.  For  example,  in 
Russia:  Altai  Krai,  Moscow,  Kemerovo, 
Tula,  Karelia,  Vladivostok,  Nizhny 
Novgorod,  Iricutsk,  Chelysbinsk,  Rostov, 
Ekaterinburg,  and  Tomsk;  in  Ukraine: 
Cherkasy,  Dnipropetrovsk,  Etonetsk, 
Khmeinytskyy,  Lviv,  Mariupol, 
Mykolaiv,  Odesa,  Sevastopol, 
Simferopol,  Temopil,  Uzhorod,  and 
Zaporizhia.  The  recipient  organization 
will  be  responsive  for: 

— Formulating  applications  and 

publicizing  the  program; 
— Reviewing  the  Russian  and  Ukrainian 

dossiers,  and  conducting  interviews; 

and 
— Placing  the  teachers  and 

administrators  in  appropriate 

assignments  after  securing  the 

approval  of  each  candidate  by  the 

hosting  school  district. 

Selected  participants  will  be  fluent  in 
English.  Teachers  need  to  have  a 
minimmn  of  two  years  experience  and 
should  be  fit)m  such  disciplines  as  the 
social  studies  and  history. 
Administrators  need  to  have  been  in 
leadership  positions  in  their  home 
schools  for  a  minimum  of  two  years. 
Special  emphasis  should  be  placed  on 
candidates  displaying  the  commitment 
to  follow-on  activities  who  will  apply 
elements  of  the  exchange  experience  to 
his/her  classroom  or  school  activities 
with  a  demonstrated  impact  on 
students,  other  district  teachers  and  the 
community. 

B.  Logistics,  Orientation  and 
Maintenance 

The  recipient  organization  will  be 
responsible  for 

— ^Arranging  in-bond  and  out-bound 
international  travel  for  all 
participants; 

— Coordinating  domestic  transportation 
in  Russia  and  Ukraine  to  and  frt>m  the 
point  of  international  travel  with 
USIS  in  Moscow  and  Kiev,  if 
requested  by  USIS; 


— ^Arranging  U.S.  domestic  and  local 
travel  for  all  participants; 

— ^Preparing  and  sending  necessary  pre- 
departure  orientation  materials  to  all 
participants; 

— Conducting  an  orientation  seminar  on 
the  U.S.  educational  system  upon 
arrival  in  the  U.S.; 

— Disbursing  stipends  and 
administering  tax  withholding  and 
reporting  as  required  by  Federal, 
State,  and  local  authorities  and  in 
accordance  with  relevant  tax  treaties; 

— ^Providing  assistance  to  Russian  and 
Ukrainian  participants  regarding  tax 
procedures; 

— ^Enrolling  participants  in  USIA 
insurance  programs  and  preparing 
insurance  identification  cards: 

— Communicaitng  clearly  the  guidelines 
and  information  regarding  visa 
regulations  and  the  participants' 
expedient  return  upon  completion  of 
the  program. 
Programs  must  comply  with  J-1  visa 

regulations.  Please  refer  to  program 

specific  guidelines  (POGI)  in  the 

SoUcitation  Package  for  further  details. 

C.  Identifying  and  Coordinating  the 
Activities  of  the  Host  U.S.  School 
Districts 

The  recipient  organization  will  be 
responsible  for: 

— Identifying,  recruiting,  and  selecting 
up  to  ten  school  districts,  to 
collaborate,  on  a  sub-contractual 
basis,  in  hosting  selected  groups  of 
teachers  for  the  school-based 
internships; 
— ^The  sub-contracted  organizations  will 
also  organize  homestays  and 
participant  visits  to  several  local  high 
schools  during  the  five  weeks 
following  an  orientation/workshop  in 
Washington,  DC. 

Each  segment  has  approximately  30 
participants,  and  takes  place  during  one 
school  semester  (there  will  be  three 
segments  conducted  in  three  sequential 
semesters).  We  envision  a  program 
agenda  guided  by  the  following: 

Six-Week  Program  Agenda 

(30  Wpridng  days — 12  weekend  days) 

— ^Three  groups  of  8-12  arrive  in 
Washington,  D.C.,  preferably,  for  an 
intensive  orientation/woikshop  that 
Mrill  include  sessions  on  dtws-cultural 
training,  education  in  the  U.S.. 
curricula  and  methodology  in  U.S. 
schools,  and  administrative  matters 
(each  group  will  include  one  or  more 
administrator(s)] . 

— Groups  then  proceed  to  school 
districts,  for  twenty  working  days,  to 
shadow  professional  colleagues, 
observe  educational  and 
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administrative  activities,  and  talk  and 
teach  about  their  respective 
professional  expertise. 
— ^At  least  five  days,  during  the 
assignment  to  school  districts,  must 
be  devoted  to  workshops,  in-service 
training,  curriculiun  development 
training,  etc.  Training  can  be 
interspersed  during  the  program  or 
conducted  in  five  consecutive  days.   _ 
— Working  days: 
Orientaiton/Workshop — 3-4  days 
Training — 5  days 
In  classroom — 20  days 
(Weekends  are  reserved  for  traveling 
and  homestays) 

The  grantee  organization  is  expected 
to  solicit  the  services  of  educational/ 
curriculum  specialist(s)  to  design  and 
advise  about  program  content.  The 
advisor(s)  will  also  serve  as  a  consultant 
for  program  participants  to  enhance  the 
profiessional  aspects  during  the  training 
days.  We  envision  the  following 
thematically  focused  professional 
activities: 

(1)  Civic  Education:  Visit  local, 
municipal  government  and  learn  about 
local  control  of  education.  Interact  with 
dvic  education  teachers,  observe  their 
classes,  and  collect  ciuricula  materials. 

(2)  Methodology/Curriculum 
Development  Seminar:  Participate  in 
local,  or  district  workshop/seminars  on 
methodology  and  curriculum 
development/implementation. 

(3)  Site  Visits:  Visit  local  professional 
organizations,  educational  institutions 
in  order  to  supplement  the  learning 
experience. 

All  hosting  U.S.  high  schools  will  be 
required  to  submit  a  brief  written 
proposal  that  outlines  commitment  and 
program  goals.  The  grantee  organization 
will  be  authorized  to  offer  a  financial 
incentive  (not  to  exceed  $5,000}  for  each 
participating  U.S.  school  district. 

Proposed  budget:  The  contracted 
organization  must  submit  a 
comprehensive  line-item  budget  based 
on  the  specific  guidance  in  the 
SoUcitation  Package.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  Administrative  costs  should  be 
kept  low;  this  will  be  an  important 
factor  in  grant  competition.  Also,  the 
ability  to  maximize  the  number  of 
grantees  within  budget  guideUnes  will 
enhance  competitive  proposals. 

Allowable  costs  for  the  program 
include  the  following: 


(1)  Participant  Costs:  Total  (per 
participant)=  $6,175. 
—Stipends:  $3,000 

— ^Airfare  (international/domestic): 

$1,900 
— ^Health  Insurance:  $75 
— Book  Materials  Allowance:  $1,000 
— Misc:  $200 

(2)  Program  Expenses:  Total  = 
$75,000. 

— Sub-Contracts  with  School  districts: 

$50,000 
— Academic  Advisor:  $25,000 

(3)  Orientation/workshop  Costs:  Total 
(per  participant)  =  $660.00. 

— ^Per  diem  and  logistical  expenses: 

$165  a  day 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  EUgible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eUgible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  East  European  Affairs  and  the 
USIA  post  overseas,  where  appropriate. 
Proposals  may  be  reviewed  by  the  Office 
of  the  General  Coimsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
E>irector  for  Educational  and  Cultiual 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officw. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1 .  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission  and  principles  in  the 
Freedom  Support  Act. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 


mutual  imderstanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  Unkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  dted  in  both  program  administration 
(selection  of  U.S.  participating 
institutions,  program  venue  and 
program  evaluation)  and  program 
content. 

6.  Institutional  Capacity:  Proposed 
persoimel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
c«>mphance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
appUcants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
imfold  and  at  the  end  of  the  program.  A 
draft  survey  questioimaire  or  other 
techniques  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

1 1 .  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S.-Partner  Country    . 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 
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Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 


right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 


Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  January  31, 1997. 
Dell  Pendergrast, 

Deputy  Associated  Director  for  Educational 
and  Cultural  Affairs. 

(FR  Doc.  97-2906  Filed  2-5-97;  8:45  amj 
BILUNQ  COOC  B23»-01-M 
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DEPARTMENT  OF  EDUCATION 

34CFRPart379 
f«l1«2»-AB33 

Pro)ecte  With  Industry 

AOENCY:  Department  of  Education. 
ACnOM:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  governing  the  Projects  With 
hidustry  (PWI)  program  to  clarify 
statutory  intent,  reduce  grantee  burden, 
address  certain  implementation 
problems,  and  enhance  project 
accountabihty. 

fffECnVE  DATE:  These  regulations  take 
efilBCt  March  10,  1997. 
FOR  FURTHU  MFORIMTION  CONTACT: 
Thomas  E,  Finch,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW..  Room  3315,  Mary  E.  Switzer 
Building,  Washington,  DC  20202-2575. 
Telephone:  (202)  205-«292.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  ajn.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

aiffVLBKNTARY  INFORMATION:  The  PWI 
program  is  authorized  by  section  621  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (the  Act).  The  purpose  of  the 
PWI  program  is  to  create  and  expand  job 
and  career  opportimities  for  individuals 
with  disabilities  in  the  competitive 
labor  market  by  estabhshing 
partnerships  between  program  grantees 
and  private  industry  to  provide  job 
training,  job  placement,  and  carew 
advancement  activities. 

On  January  22, 1996,  the  Secretary 
pubUshed  a  notice  of  proposed 
rulonaking  (NPRM)  for  this  program  in 
the  Federal  Register  (61  FR  1672).  The 
major  issues  related  to  this  program  are 
discussed  in  greater  detail  in  the 
preamble  to  the  NPRM. 

The  significant  changes  made  in  these 
fiiud  regulations  from  die  NPRM 
include  revision  of  the  definitions  of 
"placement,"  "competitive 
employment,"  and  "integrated  setting," 
as  well  as  an  additional  application 
content  requirement  for  a  description  of 
career  advancement  services.  These 
changes  are  discussed  in  detail  in  the 
analysis  of  comments  section  of  the 
preamble  to  the  final  regulations. 

The  Secretary  invited  comments  on 
changes  needed  to  improve  the 
compliance  indicators  in  the  NPRM,  but 
has  made  no  changes  to  the  indicators 
in  these  final  regulations.  The 
comments  provided  in  response  to  the 
NPRM,  as  well  as  the  comments 


provided  by  interested  parties  in 
subsequent  follow-up  meetings  held  by 
the  RehabiUtation  Services 
Administration  (RSA),  will  be  used  by 
the  Department  in  determining  what 
changes  to  make  to  the  compUance 
indicators.  The  Secretary  expects  to 
propose  specific  revisions  to  the  PWI 
compUance  indicators  in  the  near 
future. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  foctises  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
(4)tain  information  needed  to  achieve 
the  goals. 

These  regidations  address  the 
National  Education  Goal  that  every 
adult  American  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Executive  Order  128M 

Assessment  of  Costs  and  Benefits 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  Stata,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  costs  and  benefits  of 
these  final  regulations  were  discussed  in 
the  preamble  to  the  NPRM  under  the 
following  headings:  More  Accurate 
Reflection  of  Statutory  Requirements, 
Reduction  of  Grantee  Burden,  and 
Clarification  of  Program  Requirements 
(61  FR  1677). 


Analysis  at  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  87  parties 
submitted  comments  on  the  proposed 
regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

The  conunents  have  been  grouped 
according  to  subject,  with  appropriate 
references  to  sections  of  the  regulations. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  imder  the 
appUcable  statutory  authority— are  not 
addressed. 

Section  379.3    Eligibility  for  Seivices 

Comments:  Several  commenters 
recommended  alternative  procedures  for 
determining  eUglbility  for  PWI  services 
other  than  those  specified  in  the  NPRM. 
One  commenter  wanted  eUgibiUty  to  be 
determined  jointly  by  the  State 
vocational  rehabilitation  (VR)  agency, 
the  PWI  grantee,  and  the  individual 
seeking  PWI  services.  Another 
commenter  stated  that  only  the  VR 
agency  or  its  designee  should  make 
eUgibihty  determinations.  Another 
commenter  wanted  PWI  grantees  to  be 
allowed  to  determine  eligibility  for  PWI 
services  without  VR  agency  review. 
Another  commenter  wanted  the  final 
regulations  to  clarify  that  a  PWI  grantee 
is  responsible  for  making  eligibility 
determinations  even  if  the  gramt  is  sub- 
contracted to  another  organization.  A 
final  commenter  raised  concerns  that 
some  VR  agencies  do  not  respond  to 
initial  or  preliminary  determinations  of 
eUgibihty  made  by  PWI  grantees. 

Discussion:  Section  621(a)(3)  of  the 
Act  prescribes  the  manner  in  which 
eUgibiUty  for  PWI  services  is  to  be 
determined.  The  VR  agency  is  initially 
authorized  to  make  eUgibiUty 
determinations  in  this  program,  but  if 
the  VR  agency  fails  to  act,  either  by  not 
making  a  determination  or  failing  to 
disagree  within  60  days  with  a 
preliminary  determination  of  eligibiUty 
made  by  the  PWI  grantee,  then  the  PWI 
grantee  can  determine  eUgibiUty.  There 
is  no  legal  authority  to  substitute  a 
different  eUgibiUty  determination 
process  in  the  regulations.  Under  the 
Department's  grants  regulations, 
grantees  are  held  responsible  for  all 
aspects  of  their  project  operations,  even 
if  they  subcontract  project  activities. 
Finally,  the  regulations  address 
concerns  that  some  VR  agencies  do  not 
respond  to  preliminary  PWI  eUgibiUty 
determinations  by  providing,  consistent 
with  the  statute,  that  if  the  VR  agency 
fails  to  act  within  60  days,  then  the 
preUminary  PWI  eUgibiUty 
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detennination  becomes  a  final 
detennination. 

Changes:  The  Secretary  has  revised 
the  explanatory  material  in  the  note 
following  this  section  to  clarify  that  if 
the  VR  agency  has  referred  an 
individual  to  a  PWI  project  for  services, 
then  the  VR  agency  hqs  already 
determined  that  the  individual  is 
eligible  for  project  services.  In  other 
instances,  the  PWI  grantee  makes  an 
initial  determination  of  eligibility  that 
becomes  final  if  not  countermanded  by 
the  VR  agency  within  60  days. 

Section  379.5    Definitions 

Section  379.5(b)(2)(ii)    Definition  of 
"Competitive  Employment" — Prevailing 
Community  Wage  Requirement 

Comments:  Several  commenters 
opposed  the  requirement  in  the 
proposed  regulations  that  individuds  in 
competitive  employment  earn  at  least 
the  prevailing  wage  for  the  same  or 
similar  work  in  the  local  commimity 
performed  by  non-disabled  individuals. 
Eight  commenters  believed  that  it  would 
be  imduly  burdensome  for  grantees  to 
ascertain  the  relevant  prevailing  wage 
given  the  potential  differences  in  wages 
provided  by  employers  within  the  same 
community.  A  few  commenters  stated 
that  prevailing  commimity  wage  rates 
are  sometimes  inflated  and  that  many 
job-seekers  are  unsuccessful  in  finding 
employment  at  the  prevailing 
community  wage.  Several  commenters 
recommended  that  the  final  regulations 
require  only  that  the  minimmn  wage  be 
paid  and  that  PWI  participants  be 
afforded  the  same  terms  and  benefits 
provided  to  non-disabled  co-workers  in 
similar  jobs,  consistent  with  section 
621(b)  (1)  and  (2)  of  the  Act.  Other 
commenters  recommended  that  the 
wage  standard  should  be  one  of  parity 
widi  the  wages  paid  by  the  same 
employer  to  non-disabled  workers  doing 
the  same  or  similar  job. 

Discussion:  The  Secretary  agrees  that 
requiring  individuals  placed  by  the  PWI 
program  into  competitive  employment 
to  earn  at  least  the  prevailing  wage  for 
the  same  or  similar  work  in  the  local 
community  performed  by  non-disabled 
individuals  is  unduly  restrictive  and 
potraitially  burdensome.  The  Secretary 
also  agrees  that  a  more  reasonable  wage 
standard  is  one  that  is  employer-based 
rather  than  commun  ity-b^ed  and  that 
requires  equity  in  wage  and  terms  and  . 
benefits  (e.g.,  insvirance  premiums, 
retirement  contributions)  with  non- 
disabled  woikers. 

Changes:  The  Secretary  has  amended 
§379.5(b)(2)(ii)  to  define  "competitive 
vtoA,"  in  part,  as  work  for  which  an 
individual  earns  at  least  the  minimum 


wage  but  not  less  than  the  customary  or 
usual  wage  and  terms  and  benefits 
provided  by  the  same  employer  to  non- 
disabled  workers  who  perform  the  same 
or  similar  work. 

Section  379.5(bX3)  Definition  of 
Integrated  Setting,  as  Part  of  the 
Definition  of  "Competitive 
Employment" 

Comments:  Several  conunenters  were 
concerned  that  the  proposed  standard 
for  integration  in  competitive 
employment  (the  opportimity  for 
interaction  with  non-disabled 
individuals  at  the  work  site)  would 
preclude  certain  kinds  of  employment 
outcomes  fit>m  the  scope  of  competitive 
employment.  Specifically,  the 
conunenters  identified  self-employment, 
home-based  employment,  and  various 
forms  of  telecommuting  as  examples  of 
employment  outcomes  that  are 
competitive,  but  are  not  located  in 
integrated  settings.  These  commenters 
stated  that  these  employment  options 
should  be  available  to  individuals  with 
disabilities  served  by  the  PWI  program 
to  the  same  extent  that  they  are 
available  to  non-disabled  persons.  Other 
commenters  stated  that  individuals  in 
competitive  employment  should  be 
required  to  interact  with  non-disabled 
persons  only  to  the  extent  that  non- 
disabled  persons  in  similar  positions 
interact  with  others. 

Discussion:  The  Secretary  agrees  with 
those  commenters  who  contend  that  the 
best  measure  of  integration  in  an 
employment  setting  for  individuals  with 
disabilities  is  to  require  parity  with  the 
integration  experienced  by  non-disabled 
woricers  in  similar  positions.  The 
Secretary  also  beUeves  that  interaction 
between  individuals  with  disabilities 
and  non-disabled  persons  need  not  be 
face-to-face  in  order  to  meet  this 
standard.  Individuals  with  disabiUties 
imder  the  PWI  program  who  are  self- 
employed  or  who  telecommute  may 
interact  regularly  with  non-disabled 
persons  through  a  variety  of  mediums 
(e.g.,  telephone,  facsimile,  or  computer). 
Self-employment,  home-based 
employment,  and  other  forms  of 
employment  in  which  individuals 
communicate  regularly  from  separate 
locations,  therefcMe,  would  satisfy  the 
integration  requirement  of  competitive 
employment  as  long  as  the  individual 
interacts  with  non-disabled  persons, 
other  than  service  providers,  to  the  same 
extent  as  a  non-disabled  person  in  a 
comparable  job. 

Changes:  The  Secretary  has  revised 
§  379.5Cb)(3)  to  estabUsh  a  standard  of 
integration  for  individuals  in 
competitive  employment  that  is  based 
on  ensuring  the  same  level  of 


interaction  with  non-disabled  persons 
as  that  experienced  by  a  non-disabled 
worker  in  the  same  or  similar  job. 

Section  379.5(b)(5)  DefiniUon  of  "Job 
Training" 

Comments:  One  commenter 
recommended  the  inclusion  of  pre- 
employment  plaiming  under  the 
definition  of  job  training.  Another 
commenter  recommended  expanding 
the  definition  of  job  training  to  include 
social  preparation  for  individuals  ' 
interviewing  for  jobs.  Ten  commenters 
recommended  deleting  the  phrase 
"provided  prior  to  placement"  because 
the  phrase  excludes  training  by 
employers  or  other  entities  after 
placement.  Two  conunenters 
recommended  that  attitudinal  change 
training  be  provided  for  employers 
under  the  definition  of  training.  Four 
commenters  recommended  that  training 
be  provided  in  an  integrated  setting. 
Other  conunenters  underscored  the 
need  for  specific  input  on  the  part  of  the 
Business  Advisory  Committee  (BAC)  in 
identifying  and  prescribing  training 
needs.  Still  other  commenters  stated 
that  the  responsibility  for  defining  the 
parameters  of  job  training  should  be  the 
domain  of  the  BAC.  Another  commenter 
stated  that  the  emphasis  on  skills 
training  is  contrary  to  current  trends  of 
"one-stop  career  centers"  and  expressed 
doubts  as  to  whether  grantees  have 
adequate  resources  and  expertise  to 
provide  job  skills  training. 

Discussion:  The  Secretary  believes 
that  the  final  regulations  give  projects 
sufficient  flexibility  to  provide  pre- 
employment  plaiuiing  and  interview 
preparation  if  these  services  are  deemed 
necessary.  However,  the  Secretary 
believes  that  these  activities  foil  under 
the  definition  of  job  readiness  training 
in  §  379.5(b)(4),  rather  than  the 
definition  of  job  training  under  this 
section.  The  Secretary  also  believes  that 
attitudinal  change  training  for 
employers  is  an  authorized  activity 
under  the  PWI  program,  but  does  not 
believe  it  falls  within  the  scope  of  job 
training,  as  it  is  defined  in  this  section. 

White  section  621(8)(2)(B)  of  the  Act 
requires  that  training  be  provided  in 
"realistic  work  settings,"  the  Secretary 
does  not  believe  that  this  can  be 
interpreted  to  require  projects  to 
provide  training  in  an  integrated  setting. 
However,  the  Secretary  encourages 
projects  to  ensure  that  training  is 
provided  in  an  integrated  setting  to  the 
extent  possible. 

The  Mcretary  strongly  agrees  with  the 
commoiters  who  stated  that  the  BAC 
should  take  an  active  role  in  prescribing 
training  programs  and  notes  that  this  is 
consistent  with  section  621(a)(2)(A)(iv) 
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of  the  Act,  which  states  that  the  BAC 
shall  "prescribe  training  programs 
designed  to  develop  appropriate  job  and 
career  skills."  The  Secreta^  does  not 
believe  that  the  definition  of  job  training 
in  this  section  in  any  way  weakens  this 
statutory  requiranent. 

The  Secretary  notes  the  concern  of 
some  commenters  that  grantees  may 
have  insufficient  resources  to  provide 
job  training.  The  use  of  the  BAC,  other 
private  industry  expertise,  and  active 
collaboration  with  State  VR  agencies 
and  other  providers  can  supplement 
what  individual  projects  may  lack  in 
terms  of  resources  for  job  training. 

Changes:  None. 

Section  379.5(bX7)  Definition  of 
"Placement" 

Comments:  One  commenter 
recommended  that  the  term 
"placement"  be  deleted  throughout  the 
regulations  and  replaced  with  the  term 
"PWI  employment  outcome."  This 
commenter  believed  the  use  of  the  term 
"placement"  was  confusing  because  the 
proposed  definition  includes  two 
elements:  (1)  Attaining  competitive 
emplojnnent  and  (2)  maintaining  it  for 
a  certain  period. 

Other  commenters  were  concerned 
about  the  proposed  minimum  retention 
period  for  maintaining  competitive 
employment  in  order  to  have  the 
employment  outcome  considered  a 
placement  for  purposes  of  meeting  the 
program  compliance  indicators.  The 
NPRM  proposed  the  option  of  using  the 
diuation  of  the  employer's  normal 
probationary  period  or."  if  the  employer 
does  not  have  an  estabUshed 
probationary  period,  for  at  least  90  days. 
The  current  regulatory  time  period  for 
maintaining  employment  is  60  days. 
These  commenters  stated  that  the  use  of 
a  probationary  period  was  problematical 
for  a  variety  of  reasons,  sudi  as  (1)  an 
emplo3rer's  probationary  period  could 
be  as  short  as  two  weeks,  and  that 
timeframe  would  be  inadequate;  (2) 
many  employers  no  longer  use 
probationary  periods,  so  the  option  is 
not  meaningful;  and  (3)  if  some 
employers  have  long  probationary 
periods,  some  projects  might  be 
disinclined  to  place  individuals  with 
those  employers.  Some  commenters 
argued  for  a  uniform  Federal  standard  in 
the  regulations  that  would  avoid 
variations  among  employers.  Some  of 
these  commenters  suggested  that  there 
be  no  change  from  the  ciurent  retention 
period  of  60  days.  Other  commenters 
reconunended  90  days.  120  days,  180 
days,  or  12  months.  Some  commenters 
objected  to  any  specific  timeframe  in  the 
regulations  and  believed  the  retention 
period  should  be  individually 


determined  by  the  individual  with  a 
disability,  the  counselor,  and  the 
employer. 

Some  commenters  recommended  that 
the  phrase  "who  has  successfully 
completed  training"  be  deleted  from  the 
definition  because  the  regulations 
recognize  that  not  all  persons  served  by 
a  PWI  project  may  need  and.  therefore, 
receive  job  training. 

Discussion:  The  Secretary  does  not 
believe  the  use  of  the  term  "placement," 
as  defined  in  the  regulations,  is 
confusing.  The  PWI  regulations  for 
many  years  have  defined  "placement" 
to  include  a  required  period  of  time  in 
which  a  competitive  employment 
outcome  must  be  maintained. 

The  Secretary  agrees  with  those 
commenters  who  believe  the  use  of  a 
probationary  period  option  is 
problematical  and  that  a  luiiform 
minimum  retention  period  prescribed  in 
the  regulations  is  desirable.  The 
Secretary  also  believes  that  the  retention 
period  should  be  longer  than  the  60 
days  required  in  the  current  regulations 
in  order  to  ensure  that  the  individual's 
employment  remains  stable.  The 
Secretary  has  determined  that  90  days  is 
the  minimum  acceptable  standard  and 
that  this  lengthened  time  period  vnU 
result  in  more  successful  placements.  At 
the  same  time,  however,  the  Secretary 
recognizes  that  in  some  instances  90 
days  may  be  too  short  a  period  to  ensure 
job  stability.  Section  621(a)(2)(E)  of  the 
Act  requires  projects  to  provide  any 
support  services  that  may  be  required 
for  an  individual  to  maintain 
employment.  Therefore,  the  Secretary 
encourages  projects  to  make 
individualized  determinations  of 
whether  to  extend  the  90-day  period  to 
conform  with  an  employer's  longer 
probationary  period  if,  at  the  end  of  the 
90  days,  it  is  uncertain  whether  the 
individual  will  be  able  to  successfully 
satisfy  the  probationary  period  without 
support  services  frt>m  the  project. 

The  Secretary  also  agrees  that  the 
phrase  "who  has  successfully 
completed  training"  is  inaccurate  and 
should  be  removed  from  the  definition 
because  some  project  participants  may 
not  need  job  training. 

Changes:  The  Secretary  has  amended 
the  definition  of  "placement"  in  the 
final  regulations  to  provide  for  a 
minimum  job  retention  period  of  90 
days  and  to  substitute  the  phrase  "who 
has  received  services"  for  the  phrase 
"who  has  siKxessfully  completed 
training." 


Section  379.10(a)  Project  Requirements 
Regarding  Job  Training  and  the  Note  to 
This  Section 

Comments:  One  commenter 
recommended  deletion  of  the  last  three 
sentences  of  the  note,  which  specify  that 
training  provided  after  placement  (i.e.. 
attaining  competitfve  employment  and 
maintaining  it  for  at  least  90  days)  or 
job-readiness  training  do  not  satisfy  the 
requirement  that  projects  provide  job 
training.  Another  commenter  suggested 
revising  this  requirement  to  allow 
projects  the  option  of  providing  only  job 
readiness  training.  Some  commenters 
suggested  that  individual  projects 
shoiild  have  the  responsibility  of 
assessing  each  participant's  training 
needs  and  how  that  training  will  be 
provided.  Some  commenters  suggested 
that  grantees  should  be  allowed  the 
flexibility  to  work  with  employers  in 
order  to  provide  training  on  the  job. 
Some  commenters  questioned  whether 
job  training  should  be  provided  for  all 
participants.  Two  commenters  stated 
that  all  grantees  should  have  an 
identifiable  training  component  for 
individuals  who  lack  job  skills,  but  that 
all  program  participants  should  not  be 
required  to  avail  themselves  of  training. 
Other  commenters  mentioned  the  added 
costs  of  providing  job  training  and  asked 
whether  grant  awards  should  be 
increased  to  cover  these  costs. 

Discussion:  The  Secretary  disagrees 
with  the  commenter  who  suggests 
deletion  of  the  clarification  in  the  note 
that  training  provided  after  placement 
and  job  readiness  training  do  not  by 
themselves  satisfy  the  requirement  in 
§  379.10(a).  In  accordance  with  section 
621(a)(2)(B)  of  the  Act.  projects  are 
required  to  provide  training  in  order  to 
prepare  the  individuals  for  employment 
and  career  advancement  in  the 
competitive  market.  The  Secretary, 
therefore,  believes  that  projects  should 
ensure  that  training,  if  deemed 
appropriate  to  the  participant's  needs,  is 
provided  either  before  the  individual 
begins  employment  or  within  the  first 
90  days  of  employment  (i.e..  before  the 
individual  is  considered  placed  in 
accordance  with  the  definition  of 
"placement"  in  §  379.5(b)(7)).  On-the- 
job  training  would  meet  the 
requirements  of  this  section  if  the 
project  ensures  its  provision  and  it  is 
provided  within  the  first  90  days  of 
employment.  The  90-day  requirement, 
of  course,  does  not  apply  to  employed 
individuals  who  are  receiving  career 
advancement  services  from  a  PWI 
project. 

liie  Secretary  also  believes  that  the 
job  training  requirement  is  not  met  if  a 
project  provides  only  job  readiness 
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training.  While  job  readiness  training  is 
an  authorized  activity  under  the  PWI 
program,  the  Secretary  believes  that  job 
readiness  training  alone  does  not  meet 
the  statutory  requirement  that  projects 
provide  training  to  prepare  individuals 
for  employment  in  the  competitive  labor 
market.  The  final  regulations,  like  the 
NPRM,  therefore  contain  separate 
definitions  of  "job  training"  and  "job 
readiness  training."  The  Secretary 
agrees  with  those  commenters  who 
suggested  that  job  training  need  not  be 
p:ovided  to  every  participant.  The 
language  in  this  section  requires  that  job 
training  be  provided  "if  appropriate  to 
the  needs  of  each  individual  served  by 
the  project."  However,  the  Secretary 
expects  that  every  project  will  have  a 
job  training  component  (whether  the 
training  is  provided  on-site,  through 
employers  and  other  entities,  or  both), 
since  a  certain  population  of  individuals 
will  enter  the  program  without  the  job 
skills  necessary  to  be  placed  and 
advance  in  competitive  employment. 
The  Secretary  notes  the  concern  of 
commenters  regarding  "Jie  costs  of 

Eroviding  job  training.  The  Secretary 
alieves  the  regulations  give  projects 
sufficient  flexibiUty  to  arrange  with 
employers  and  other  entities  to  provide 
job  training  should  they  find  that 
providing  job  training  themselves  is  too 
costly  or  for  other  reasons  is  not 
l#      feasible. 

Changes:  The  Secretary  has  added  a 
statement  to  the  note  to  emphasize  that 
if  a  project  arranges  for  the  provision  of 
job  training  by  outside  entities  (e.g.,  an 
employer),  the  project  must  conduct 
appropriate  follow-up  measures  to 
ensure  that  training  is  provided.  The 
note  is  also  amended  to  clarify  that  job 
training  must  be  provided  either  prior 
to,  or  within  90  days  of,  attaining 
competitive  employment  and  that  job 
training  provided  by  the  employer  after 
this  90-day  period,  therefore,  does  not 
meet  the  requirement  of  §  379.10(a). 

Section  379.21(a)(1)    Application 
Content  Requirement  Regarding  Labor 
Market  Analysis 

Comments:  A  number  of  commenters 
stated  that  a  labor  market  analysis 
obligates  applicants  to  predict  for  five 
years  the  training  needs  that  will  meet 
the  demands  of  the  labor  market  and 
that  the  labor  market  changes  too 
rapidly  for  this  to  be  accomplished. 
Other  commenters  recommended 
deleting  the  language  regarding  labor 
market  analysis.  Other  commenters 
stated  that  individuals  with  disabilitiM 
may  not  fit  appropriately  into  a  market 
trend  and  may  require  individuaUzed 
job  matching.  A  commenter 
recommended  that  each  application 


describe  how  existing  labor  market 
studies  will  be  used  in  seciuing 
employment  and  validating  training 
needs. 

Discussion:  The  Secretary  does  not 
intend  to  require  the  use  of  a  particular 
tool  (e.g.,  a  labor  market  analysis)  to 
identify  the  needs  of  the  local  labor 
market.  If  an  applicant  determines  that 
a  labor  market  analysis  is  inappropriate 
for  t&  type  of  project  being  proposed, 
the  applicant  can  choose  a  different 
method  of  identifying  local  labor  market 
needs.  The  requirement  in  §  379.21(a)(1) 
is  intended  to  ensure  that  applicants 
have  assessed  labor  market  needs  in  the 
geographic  area  to  be  served  and  have 
designed  their  projects  in  accordance 
with  the  identified  needs  for  people 
trained  for  specific  occupations. 
Applicants  can  determine  labor  market 
needs  by  either  performing  their  own 
labor  market  analyses  or  ne>3ds 
assessments  in  conjunction  with  private 
industry  or  by  using  existing  current 
labor  market  analyses  or  needs 
assessments.  The  Secretary  understands 
that  local  labor  market  needs  may 
change  during  the  five-year  duration  of 
the  project  and  that  these  changes  may, 
in  some  cases,  necessitate  adjustments 
in  the  project.  However,  the  Secretary 
beUeves  that  this  does  not  diminish  the 
utiUty  of  an  initial  labor  market  analysis 
or  needs  assessment.  The  Secretary  also 
beheves  that  the  identification  of  local 
labor  market  needs  does  not  contravene 
the  practice  of  individuaUzed  job- 
matching  for  individuals  with 
disabilities. 

Changes:  The  Secretary  has  made 
minor  obanges  to  clarify  that  the 
applicant  may  comply  with 
§  379.21(a)(1)  either  by  using  an  existing 
current  labor  market  analysis  or  needs 
assessment  or  by  performing  a  labor 
market  analysis  or  needs  assessment  in 
conjimction  with  private  industry. 

Section  379.21(a)(4)    Application 
Content  Requirement  Concerning 
Unserved  or  Underserved  Areas 

Comments:  One  commenter 
recommended  that  an  applicant  for  a 
PWI  grant  be  required  to  document 
geographic  need  through  verification  by 
the  State  VR  agency.  This  commenter 
wanted  to  avoid  duplication  of  awards 
and  to  ensure  that  services  are  provided 
in  areas  most  in  need. 

Discussion:  The  Secretary  encoiuages 
all  applicants  to  consult  with  the 
relevant  State  VR  agency  to  ensure  that 
services  are  to  be  provided  in  areas 
where  individuals  are  imserved  or 
underserved,  but  does  not  want  to 
require  this.  It  is  the  responsibility  of 
each  applicant  to  explain  in  its  grant 
application  how  the  geographic  area  it 


proposes  to  serve  is  unserved  or 
underserved  by  the  PWI  program  and  to 
provide  whatever  justification  it 
considers  necessary  to  support  its 
position. 
Changes:  None. 

Section  379.21(a)(7)    Requirement 
Concerning  Career  Advancement 
Services 

Comments:  Some  commenters 
suggested  that  career  advancement 
services  be  addressed  with  an 
application  content  requirement  rather 
than  as  a  compliance  indicator. 

Discussion:  The  1992  Amendments  to 
the  RehabiUtation  Act  of  1973,  as 
amended,  added  career  advancement 
services  to  the  range  of  services  PWI 
projects  are  required  to  provide.  In  the 
NPRM,  the  Secretary  solicited 
comments  on  how  best  to  address  the 
career  advancement  requirement.  The 
Secretary  a^«es  that  an  application 
content  requirement  is  the  best  way  to 
implement  the  career  advancement 
services  provision. 

Changes:  In  response  to  commenters' 
suggestions,  the  Secretary  has  added  to 
this  section  the  requirement  that  a  grant 
application  contain  a  description  of  how 
career  advancement  services  will  be 
provided  to  project  participants. 

Section  379.30    Recommendation  of 
New  Selection  Criterion 

Comments:  One  commenter 
recommended  that  applicants  under  this 
program  be  required  to  include  a  plan 
for  continuing  the  project  after  the 
Federal  grant  period  has  ended. 

Discussion:  The  Secretary  finds  no 
statutory  basis,  as  exists  for  the 
recreation  programs  authorized  under 
section  316  of  the  Act,  for  adding  a 
criterion  to  require  applicants  to  include 
a  plan  for  continuation  of  the  project 
after  the  Federal  grant  period  has  ended. 

Changes:  None. 

Section  379.30(a)(1)  Selection  Criterion: 
Extent  of  Need  for  Project — Labor 
Market  Analysis 

Comments:  A  number  of  commenters 
suggested  alternative  language  to  a 
"labor  market  analysis"  and 
recommended  tailoring  a  needs 
assessment  to  local  communities  rather 
than  to  the  national  or  regional  job 
maiiiet  as  implied  by  the  term.  Some 
commenters  recommended  that  the 
phrase  "labor  maiket  analysis"  be 
deleted. 

Discussion:  The  Secretary  intends, 
and  the  NPRM  stated,  that  the 
applicant's  labor  market  analysis  or 
needs  assessment  be  conducted  "for  the 
geographic  area  to  be  served."  The 
Secretary  does  not  intend  by  using  the 
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term  "labor  market  analysis"  to  require 
the  apjplicant  to  conduct  an  analysis  that 
is  regional  or  national  in  scope.  While 
the  Secretary  expects  that  projects  once 
established  should  work  with  local 
businesses  and  the  BAC  to  identify  job 
opportunities  for  individuals  with 
disabilities,  the  Secretary  does  not 
believe  this  action  eliminates  the  need 
for  an  initial  survey  of  local  labor 
market  needs.  An  initial  labor  market 
analysis  or  needs  assessment 
demonstrates  a  need  for  the  project  and 
also  enables  the  project  to  tailor  its  job 
training  and  services  to  the  needs  of  the 
local  labor  market. 

Changes:  The  Secretary  has  made 
minor  changes  to  clarify  that  the 
applicant  may  satisfy  §  379.30(a)(1) 
either  by  using  an  existing  current  labor 
mariiet  analysis  or  needs  assessment  or 
by  performing  a  labor  market  analysis  or 
needs  assessment  in  conjimction  with 
private  industry. 

Section  379.30(a)(2)  Selection  Criterion: 
Extent  of  Need  for  Project— Labor 
Market  Analysis 

Conmtents:  None. 

Discussion:  The  Secretary  believes  the 
phrase  "occupations  and  occupational 
categories"  is  more  precise  than 
"industry  or  industries"  because  it 
refers  to  a  type  of  job  or  jobs  for  which 
participants  are  to  be  trained  (e.g., 
computer  programmer)  rather  than  the 
industries  in  which  they  might  be 
placed  (e.g..  the  computer  industry). 

Changes:  The  Secretary  has  amended 
§  379.30(a)(2)  in  the  final  regulations  to 
clarify  that  the  job  training  to  be 
provided  must  meet  the  identified  needs 
for  specific  occupations  or  occupational 
categories  in  the  geographic  area  to  be 
served. 

Section  379.41(a)(f)    Allowable  Costs 

Comments:  One  commenter 
recommended  specifying  imder  this 
section  on  allowable  costs  that,  if 
appropriate,  grantees  may  modify 
fadlities  and  equipment  of  employers. 
Another  commenter  recommended  the 
addition  of  job  modification  and  job 
development  as  allowable  costs. 

IXscussion:  The  Secretary  agrees  with 
the  commenters  that  the  costs  of  job 
development  and  modification  and  the 
costs  of  modifications  of  employer 
facihties  or  equipment  to  be  used  by 
PWI  program  participants  should  be 
specifically  identified  in  the  final 
regulations  as  permissible  expenditures. 
This  is  crasistant  with  language  in  34 
CFR  379.10(d)  (1)  and  (3).  which 
requires  grantees  to  undertake  these 
activities,  to  the  extent  appropriate. 


Changes:  The  Secretary  has  amended 
§  379.41(a)  to  include  as  allowable  costs 
job  development  and  modification  and 
modifications  for  facilities  and 
equipment  of  employers  participating  in 
the  program. 

Section  379.43  and  §  379.54(a)    Annual 
Evaluation  Report  and  Compliance 
Indicator  Data 

Comments:  One  commenter  did  not 
agree  with  the  proposed  requirement 
that  projects  submit  annual  evaluation 
report  and  compliance  indicator  data  60 
days  after  the  end  of  the  project  year. 

Discussion:  The  Secretary  believes 
that  the  60-day  timeline  is  reasonable 
for  submission  of  project  evaluation  and 
compliance  indicator  data  in  order  to 
ensiuB  timely  receipt  of  project 
information  and  to  increase  program 
accountability.  In  addition,  the 
Secretary  has  the  option  to  extend  this 
timeline  for  reasonable  cause. 

Changes:  None. 

Paperwork  Reductioii  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collection  of  information 
in  these  final  regulations  is  displayed  at 
the  end  of  the  affected  sections  of  the 
regulations.  » 

iBtergovenmiental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  r^ulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  fostOT  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  retying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  acticms  for  this  program. 

Anesament  of  Educatimial  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  cm 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  bom 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 


any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Fait  379 

Education,  Grant  programs — 
education.  Grant  programs — social 
programs.  Reporting  and  recordkeeping 
requirements,  vocational  rehabilitation. 

Dated:  October  25, 1996. 

Judith  E.  Heomanii, 

Assistant  Secretary  fm-  Special  Education  and 
Rehabilitative  Services. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.234  Projects  With  Industry) 

The  Secretary  amends  Title  34  of  the 
Code  of  Federal  Regulations  as  follows: 

1.  By  revising  part  379,  subparts  A 
through  E,  by  revising  the  heading  of 
subpart  F,  and  by  adding  a  new  §  379.54 
in  subpart  F  to  read  as  follows: 

PART  379-PROJECTS  WITH 
INDUSTRY 

Subpart  A— Qanaral 

doc* 

379.1  What  is  the  Projects  With  Industiy 
(PWI)  program? 

379.2  Who  is  eligible  fw  a  grant  award 
under  this  program? 

379.3  Who  is  eligible  for  services  under  this 
program? 

379.4  What  regulations  apply? 

379.5  What  definitions  apply? 

Subpart  B—Wlwt  Kinds  of  Actlvltlas  DoM 
the  Dsportmsnt  of  Education  Assist  Under 
Tills  Progfam? 

379.10  What  types  of  project  activities  are 
required  of  each  grantee  under  this 
program? 

379. 1 1  What  additional  types  of  project 
activities  may  be  authorized  under  this 
program? 

Subpart  C— How  Does  One  Apply  for  an 
Awsrd? 

379.20  How  does  an  eligible  entity  a|q>ly 
for  an  award? 

379.21  What  is  the  content  of  an 
application  for  an  award? 

Subpart  0-4tow  Dose  ttM  Sscretvy  Make 
aOrant? 

379.30  What  selection  criteria  does  the 
Secretary  use  under  this  program? 

379.31  What  other  factors  does  the 
Secretary  consider  in  reviewing  an 
application? 

Subpart  E— What  OondMona  Must  Ba  Msl 
bysQrsnlsa? 

379.40  What  are  the  matching 
requirements? 

379.41  What  are  allowable  costs? 

379.42  What  are  the  requirements  for  a 
continuation  award? 

379.43  What  are  the  additional  reporting 
requirements? 


UMI 
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RsquttMiMnts  MiMt  a  QfMtM  Mm!  To 
naoalv  Continuation  Funding? 

•  •        »        *       • 

379.54    What  an  the  reporting  requirements 
for  the  compliance  indicators? 

•  *        •        •        • 

Audwrity:  Sects.  12(c)  and  621  of  the  Act; 
29  U.S.C  711(c)  and  795g,  unless  otherwise 
noted. 

Subpart  A— General 

{379.1    What  is  the  Projects  with  Induatry 
(PWI)  program? 

This  program  is  designed  to — 

(a)  Create  and  expand  job  and  career 
opportunities  for  individuals  with 
disabilities  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabiUtation  process; 

(b)  Identify  competitive  job  and  career 
opportunities  and  the  skills  needed  to 
perform  these  jobs; 

(c)  Create  practical  settings  for  job 
readiness  and  job  training  programs; 
and 

(d)  Provide  job  placements  and  career 
advancement. 

(Authority:  Sect.  621(a)(1)  of  the  Act;  29 
U.S.C  79Sg(a)(l)) 

S379^    Who  Is  eiigiMc  for  a  grant  award 
under  this  program? 

(a)  The  Secretary  may  make  a  grant 
under  this  program  to  any — 

(1)  Community  rehabilitation  program 
provider; 

(2)  Desienated  State  imit; 

(3)  Employer; 

(4)  Indian  tribe  or  tribal  organization; 

(5)  Labor  Union; 

(6)  Nonprofit  agency  or  organization; 

(7)  Trade  association;  or 

(8)  Other  agency  or  organization  with 
the  capacity  to  create  and  expand  job 
and  career  opporttmities  for  individuals 
with  disabilities. 

(b)  New  awards  may  be  made  only  to 
those  eligible  entities  identified  in 
paragraph  (a)  of  this  section  that 
propose  to  serve  individuals  with 
disabilities  in  States,  portions  of  States, 
Indian  tribes,  or  tribal  organizations  that 
are  currently  unserved  or  underserved 
by  the  PWI  program. 

(Authority:  Section  621(a)(2)  and  621(e)(2)  of 
the  Act;  29  U.S.C  795g(a)(2)  and  795g(e)(2)) 

13794   Who  is  eiigMe  for  ssrvioes  under 
this  program? 

(a)  An  individual  is  eligible  for 
services  under  this  program  if  the 
appropriate  State  voc^ooal 
lehabilitatitHi  unit  determines  the 
individual  to  be  an  individual  with  a 
disability  or  an  individual  %vith  a  severe 
disability,  as  defined  in  sections  7(8HA) 
and  7(15)(A),  respectively,  of  the  Act. 


(b)  In  making  the  determination  under 
paragraph  (a)  of  this  section,  the  State 
vocational  rehabilitation  unit  shall  rely 
on  the  determination  made  by  the 
recipient  of  the  grant  under  which  the 
services  are  provided,  to  the  extent  that 
the  determination  is  appropriate, 
available,  and  consistent  with  the 
reauirements  of  the  Act. 

(c)  If  a  State  vocational  rehabilitation 
imit  does  not  notify  a  recipient  of  a 
grant  within  60  days  that  the 
determination  of  the  recipient  is 
inappropriate,  the  recipient  of  the  grant 
may  consider  the  individual  to  be 
eUgible  for  services. 

(Authority:  Sect.  621(a)(3)  of  the  Act;  29 
U.S.C  795g(a)(3)) 

Appendix  to  §  379.3 

The  following  guidance  is  provided 
regarding  the  determination  of  eligibility  for 
PWI  project  services: 

(1)  If  an  individual  is  referred  to  the  PWI 
project  by  the  State  vocational  rehabilitation 
(VR)  unit  and  the  individual  has  been 
determined  by  the  State  VR  unit  to  be  an 
"individual  with  a  disability"  under  section 
102(a)(1)(A)  of  the  Act,  then  the  PWI  grantee 
may  initiate  services  to  that  individual.  In 
these  instances,  the  State  VR  unit  should 
provide  documentation  of  this  determination 
to  the  PWI  grantee.  If  the  Sute  VR  unit  has 
determined  that  the  individual  also  meets  the 
definition  of  an  "individual  with  a  severe 
disability"  under  section  7(15)(A)  of  the  Act, 
the  PWI  grantee  should  be  advised  of  that 
determination  and  provided  appropriate 
documentation  of  that  determination. 

(2)  If  an  individual  is  not  referred  to  the 
PWI  project  by  the  State  VR  unit,  then  the 
PWI  grantee  makes  an  initial  or  preliminary 
determination  that  the  individual  is  eligible 
for  services  because  the  individual  meets  the 
definition  of  an  "individual  with  a 
disability"  or  an  "individual  with  a  severe 
disability."  The  State  VR  imit  has  a 
maximum  of  60  days  to  assess  the 
appropriateness  of  the  preliminary 
determination.  If  the  State  VR  unit  does  not 
decide  that  the  preliminary  eligibility 
determination  is  inappropriate  within  this 
time  period,  the  eligibility  determination 
becomes  final. 

1379.4    What  regulattons  apply? 

The  following  regulations  apply  to  the 
Projects  With  Industry  program: 

(a)  The  regulations  in  this  part  379; 
and  

(b)  The  regulations  in  34  CFR  part 
369,  except  for  the  regulations  in 
§§369.30  and  369.31. 

AuthOTity:  Sect.  621  of  the  Act;  29  U.S.C 
795g) 

{  379.5   What  dswiMons  appl]^ 

(a)  The  definitions  in  34  CFR  part  369 
apply  to  this  program. 

(b)  The  following  definitions  also 
apply  to  this  program: 

(1)  Career  advancement  services  mean 
services  that  develop  qiecific  job  skills 


beyond  those  required  by  the  position 
ciurently  held  by  an  individual  with  a 
disability  to  assist  the  individual  to 
compete  for  a  promotion  or  achieve  an  ^ 
advanced  position. 

(2)  Competitive  employment,  as  the 
placement  outcome  imder  this  program, 
means  work — 

(i)  In  the  competitive  labor  market 
that  is  {Mrformed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 

(ii)  For  which  an  individual  is 
compensated  at  or  above  the  minimum 
wage,  but  not  less  than  the  customary  or 
usiial  wage  and  terms  and  benefits 
provided  by  the  employer  for  the  same 
or  similar  work  performed  by 
individuals  who  are  not  dis^led. 

(3)  Integrated  setting,  as  part  of  the 
definition  of  competitive  employment, 
means  a  setting  typically  found  in  the 
conmiimity  in  which  individuals  with 
disabilities  interact  with  non-disabled 
individuals,  other  than  non-disabled 
individuals  who  are  providing  services 
to  them,  to  the  same  extent  that  non- 
disabled  individuals  in  comparable 
positions  interact  with  other  (>ersons. 

(4)  Job  readiness  training,  as  used  in 
§  379.41(a),  means— 

(i)  Training  in  job-seeking  skills; 

(ii)  Training  in  the  preparation  of 
resumes  or  job  applications; 

(iii)  Training  in  interviewing  skills; 

(iv)  Participating  in  a  job  club;  or 

(v)  Other  related  activities  that  may 
assist  an  individual  to  seciue 
competitive  employment. 

.  (5)  Job  training,  as  used  in  this  part, 
means  one  or  more  of  the  following 
training  activities  provided  prior  to 
placement,  as  that  term  is  defined  in 
§  379.5(b)(7): 

(i)  Occupational  skills  training. 

(ii)  On-the-job  training. 

(iii)  Worii:place  training  combined 
with  related  instruction. 

(iv)  Job  skill  upgrading  and  retraining. 

(v)  Training  to  enhance  basic  work 
skills  and  workplace  competencies. 

(vi)  On-site  job  coaching. 

(6)  Person  served  means  an  individual 
for  whom  services  by  a  PWI  project  have 
been  initiated  with  the  objective  that 
those  services  will  result  in  a  placement 
in  competitive  employment. 

(7)  Placement  means  the  attainment 
of  competitive  employment  by  a  person 
who  has  received  services  from  a  PWI 
project  and  has  maintained  employment 
for  a  period  of  at  least  90  days. 

(Authority:  SecU.  12(c)  and  621  of  the  Act; 
29  U.S.C  711(c)  and  795g) 
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Subpwt  B— What  Kinds  of  Activttias 
Does  the  Department  of  EducatkNi 
Aaaist  Under  This  Program? 

fS7S.10   What  types  of  prolKtactivttiM 
are  required  of  eeeh  grwitse  under  tMs 


Each  grantee  under  the  PWI  program 
shall— 

(a)  Arrange  for  the  provision  of.  or 
provide  indivlduab  with  disabilities 
with,  job  training  in  a  reaUstic  work 
setting,  if  appropriate  to  the  needs  of  the 
individual,  in  order  to  prepare 
individuals  for  employment  and  career 
advancement  in  the  competitive  labor 
market: 

(b)  Provide  individuals  with 
disabilities  with  job  placement  and 
career  advancement  services; 

(c)  Provide  individuals  with 
disabiUties  with  supportive  services  that 
are  necessary  to  permit  them  to 
aiaintain  the  employment  and  career 
advancemffit  for  which  they  have 
received  training  imder  this  program; 

(d)  To  the  extent  appropriate,  provide 
fior — 

(1)  The  development  and 
modification  of  )obs  and  careers  to 
accommodate  the  special  needs  of  flie 
individuals  with  disabilities  being 
trained  and  employed  under  this 
program; 

(2)  The  purchase  and  distribution  of 
lehabiUtation  technology  to  meet  the 
needs  of  individuals  with  disabiUties  at 
iob  sites;  and 

(3)  The  modification  of  any  facilities 
or  equipment  of  the  employer  that  are 
to  be  used  by  individuals  with 
disabilities  under  this  program;  and 

(e)  Provide  for  the  establishment  of  a 
Business  Advisory  Council  (BAC) 
comprised  of  representatives  of  private 
industry,  business  concerns,  organized 
labor,  and  individuals  with  disabiUties 
and  their  representatives  who  wiU 
identify  job  and  career  availabiUty 
within  the  community,  the  skills 
necessary  to  perform  those  jobs  and 
careers,  and  prescribe  appropriate 
training  programs. 

Appendix  to  §379.10 

A  PWI  grantee  can  meet  the  requirements 
of  $379.10(a)  (1)  by  directly  providing  job 
training  to  project  (participants,  (2)  by 
arranging  for  the  provision  of  this  training  by 
other  entities  and  taking  appropriate  follow- 
up  measures  to  ensure  that  the  training  is,  in 
fict,  provided,  or  (3)  by  a  combination  of 
both  (1)  and  (2).  The  job  training  provided 
must  meet  the  defmition  of  job  training  in 
S  379.5(b)(5)  and  must  be  provided  as 
appropriate  to  the  needs  of  each  individual 
served  by  the  project.  Although  each 
individual  served  by  the  project  may  not 
need  job  training,  the  Seoetary  expects  that 
each  PWI  project  will  have  an  identifiable  job 


training  component  that  is  available  to  those 
individuals  who  need  it.  In  order  to  meet  the 
requirements  of  §  379.10(a),  the  job  training 
must  he  provided  while  the  individual  is 
participating  in  the  project  (i.e.  prior  to,  or 
within  90  days  of,  attaining  competitive 
employment).  Therefore,  training  provided 
by  an  employer  more  than  90  days  after  the 
individual  begins  competitive  employment 
would  not  meet  this  requirement.  In 
addition,  a  project  that  provides  only  job 
readiness  training,  as  defined  in  §  379.5(bM4), 
would  not  meet  the  requirements  of 
S  379.10(a). 

(Authority:  Sect.  621(a)  of  the  Act;  29  U.S.C 
795g) 

1379.11    Whet  additional  types  of  prelect 
ecMviHeeroey  be  etrthoflzed  under  this 
progrwi? 

The  Secretary  may  include,  as  part  of 
grant  agreements  with  recipients  under 
this  program,  authority  for  recipients  to 
provide  the  following  types  of  technical 
assistance: 

(a)  Assisting  employers  in  hiring 
individuals  with  disabilities. 

(b)  Improving  or  developing 
relationships  between  grant  recipients 
or  pi^pective  grant  recipients  and 
employers  or  organized  labor. 

(c)  Assisting  employers  in 
understanding  and  meeting  the 
requirements  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C  12101 
et  seq.)  as  that  Act  relates  to 
employment  of  individuals  with 
disabiUties. 

(Authority:  Sect.  621(a)  of  the  Act;  29  U.S.C 
795g) 

Subpart  C— How  Does  One  Apply  for 
an  Award? 

5379.20  How  does  eit  eliglbie  entity  epply 
foranawerd? 

In  order  to  apply  for  a  grant,  an 
eligible  entity  shall  submit  an 
appUcation  to  the  Secretary  in  response 
to  an  appUcation  notice  published  in 
the  Federal  Register. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  nimnber  1820-0612.) 
(Authority:  Sec.  621(e)(1)(B)  of  the  Act;  29 
U.S.C  795g(e)(l)(B)) 

5379.21  What  is  the  content  of  an 
epplication  for  an  awerd? 

(a)  The  grant  appUcation  must  include 
a  description  of — 

(1)  The  proposed  job  training  to 
prepare  project  participants  for  specific 
jobs  in  the  competitive  labor  market  for 
which  there  is  a  need  in  the  geographic 
area  to  be  served  by  the  project,  as 
identified  by  an  existing  current  labor 
market  analysis  or  other  needs 
assessment  or  one  conducted  by  the 
appUcant  in  coUaboration  with  private 
industry; 


(2)  The  involvement  of  private 
industry  in  the  design  of  the  proposed 
project  and  the  manner  in  which  the 
project  will  collaborate  with  private 
industry  in  planning,  implementing, 
and  evaluating  job  training,  job 
placement,  and  career  advancement 
activities; 

(3)  The  responsibiUties  of  the  BAC 
and  how  it  wiU  interact  with  the  project 
in  canying  out  grant  activities; 

(4)  llie  geographic  area  to  be  served 
by  the  project,  including  an  explanation 
of  how  the  area  is  currently  unserved  or 
imderserved  by  the  PWI  program; 

(5)  A  plan  for  evaluating  annually  the 
operation  of  the  proposed  project, 
which,  at  a  minimum,  provides  for 
coUecting  and  submitting  to  the 
Secretary  the  following  information  and 
any  additional  data  needed  to  determine 
compUance  with  the  program 
compUance  indicators  estabUshed  in 
subpart  F  of  this  part: 

(ij  The  numbere  and  types  of 
individuals  with  disabilities  served. 

(ii)  The  types  of  services  provided. 

(ui)  The  sources  of  funding. 

(iv)  The  percentage  of  resources 
committed  to  each  type  of  service 
provided. 

(v)  The  extent  to  which  the 
employment  status  and  earning  power 
of  individuals  with  dis.;^iUties  changed 
following  services. 

(vi)  The  extent  of  capacity  building 
activities,  including  coUaboration  with 
business  and  industry  and  other 
organizations,  institutions,  and 
agencies,  including  the  State  vocational 
rehabiUtation  unit. 

(vii)  A  comparison,  if  appropriate,  of 
activities  in  prior  years  with  activities  in 
the  most  recent  year. 

(viii)  The  number  of  project 
participants  who  were  terminated  fitim 
project  placements  and  the  duration  of 
those  placements; 

(6)  A  description  of  the  manner  in 
which  the  project  will  address  the  needs 
of  individuals  with  disabiUties  firom 
minority  backgroimds.  as  required  by  34 
CFR  369.21;  and 

(7)  A  description  of  how  career 
advancement  services  will  be  provided 
to  project  participants. 

(d)  The  grant  appUcation  must  also 
include  assurances  fit)m  the  applicant 
that— 

(1)  The  project  will  carry  out  all 
activities  reouired  in  §  379.10; 

(2)  Individuals  with  disabiUties  who 
are  placed  by  the  project  will  receive 
compensation  at  or  above  the  minimiiTn 
wage,  but  not  less  than  the  customary  or 
usual  wage  paid  by  the  employer  for  the 
same  or  similar  work  performed  by 
individuals  who  are  not  disabled; 

(3)  Individuals  with  disabiUties  who 
are  placed  by  the  project  will  be  given 
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teims  and  benefits  of  employment  equal 
to  those  that  are  given  to  similarly 
situated  co-workers  and  will  not  be 
segregated  bom  their  co-workers;  and 

(4)  The  project  will  maintain  any 
records  required  by  the  Secretary  and 
make  those  records  available  for 
monitoring  and  audit  purposes. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0612.) 
(Authority:  Sees.  621(aM4).  621(aK5).  621(b), 
and  621(e)(1)(B)  of  the  Act;  29  U.S.C 
795g(a)(4),  795g(a)(5).  795g(b),  and 
795g(e)(l)(B)) 

Subpart  D— How  Does  ttte  Secretary 
Make  a  Grant? 

$379.30   What  selection  criteria  does  the 
Secretary  use  under  this  program? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  apphcation: 

(a)  Extent  of  need  for  project  (20 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  demonstrated 
needs.  The  Secretary  looks  for  evidence 
that— 

(1)  The  appUcant  has  described  an 
existing  current  labor  market  analysis  or 
other  needs  assessment,  or  one  that  it 
has  performed  in  collaboration  with 
private  industry,  that  shows,  for  the 
-geographic  area  to  be  served,  a  demand 
in  the  competitive  labor  market  for  the 
types  of  jobs  for  which  project  • 
participants  will  be  trained;  and 

(2)  TTie  job  training  to  be  provided 
meets  the  identified  needs  for  personnel 
in  specific  occupations  or  occupational 
categories  in  the  geographic  area  to  be 
served. 

(b)  Partnership  with  industry  (25 
points).  The  Secretary  looks  for 
infcamation  that  dftnonstrates — 

(1)  The  extent  of  the  project's 
proposed  collaboration  with  private 
industry  in  the  planning, 
implementation,  and  evaluation  of  job 
training,  placonent,  and  career 
advancement  activities;  and 

(2)  The  extent  of  proposed 
participation  of  the  BAG  in  the 
identification  of  job  and  career 
opportimities,  the  skills  necessary  to 
perform  the  jobs  and  careers  identified, 
and  the  development  of  training 
programs  designed  to  develop  these 
skills. 

(c)  Project  design  and  plan  of 
operation  for  achieving  competitive 
employment  outcomes  (25  points).  The 
Secretary  reviews  each  application  to 
determine — 

(1)  The  extent  to  which  the  project 
goals  and  objectives  &»'  achieving 
competitive  employment  outcomes  for 
individuals  with  disabilities  to  be 
served  by  the  project  are  clearly  stated 


and  meet  the  needs  identified  by  the 
applicant  and  the  purposes  of  the 
program; 

(2)  The  extent  to  which  the  project 
provides  for  all  services  tmd  activities 
required  under  §  379.10; 

(3)  The  feasibility  of  proposed 
strategies  and  methods  for  achieving 
project  goals  and  objectives  for 
competitive  employment  outcomes  for 
project  participants; 

(4)  The  extent  to  which  project 
activities  will  be  coordinated  with  the 
State  vocational  rehabilitation  unit  and 
with  other  appropriate  community 
resources  in  order  to  ensure  an  adequate 
niunber  of  referrals  and  a  maximum  use 
of  comparable  benefits  and  services; 

(5)  The  extent  to  which  the 
applicant's  management  plan  will 
ensure  proper  and  efficient 
administration  of  the  project;  and 

(6)  Whether  the  applicant  has 
proposed  a  realistic  timefine  for  the 
implementation  of  project  activities  to 
ensiu^  timely  accomplishment  of 
proposed  goals  and  objectives  to  achieve 
competitive  employment  outcomes  for 
individuals  with  disabilities  to  be 
served  by  the  project. 

(d)  Adequacy  of  resources  and  quality 
of  key  personnel  (10  points).  The 
Secretary  reviews  each  apphcation  to 
determin^^ 

(1)  The  adequacy  of  the  resources 
(including  faciUties,  equipment,  and 
suppUes)  that  the  applicant  plans  to 
devote  to  the  project; 

(2)  The  quality  of  key  personnel  who 
will  be  involved  in  the  project, 
including — 

(i)  The  qualifications  of  the  project 
director; 

(ii)  The  quaUfications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project;  and 

(iii)  The  experience  and  training  of 
key  personnel  in  fields  related  to  die 
objectives  and  activities  of  the  project; 
and 

(3)  The  way  the  appUcant  plans  to  use 
its  resources  and  personnel  to  achieve 
the  project's  goals  and  objectives, 
including  the  time  that  key  personnel 
will  commit  to  the  project. 

(e)  Budget  and  cost  effectiveness  (10 
points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Project  evaluation  (10  points).  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  proposed 
evaluation  plan  with  respect  to — 

(1)  Evaluating  project  operations  and 
outcomes; 


(2)  Involving  the  BAG  in  evaluating 
the  project's  job  training,  placement, 
and  career  advancement  activities; 

(3)  Meeting  the  annual  evaluation 
reporting  requirements  in  §  379.21(a)(5); 

(4)  Determining  compliance  with  the 
indicators;  and 

(5)  Addressing  any  deficiencies 
identified  through  project  evaluation. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  1820-0612.) 
(Authority:  Sees.  12(c)  and  621  of  the  Act;  29 
U.S.C.  711(c)  and  795g) 

f379.31    What  other  factors  does  the 
Secretary  consider  In  reviewing  an 
application? 

In  addition  to  the  selection  criteria  in 
§  379.30,  die  Secretary,  in  making 
awards  under  this  program,  considers — 

(a)  The  equitable  distribution  of 
projects  among  the  States;  and 

(b)  The  past  performance  of  the 
applicant  in  carrying  out  a  similar  PWI 
project  under  previously  awarded 
grants,  as  indicated  by  factors  such  as 
compliance  with  grant  conditions, 
soundness  of  programmatic  and 
financial  management  practices,  and 
meeting  the  requirements  of  subpart  F  of 
this  part. 

(Authority:  Sees.  621(e)(2)  and  621(f)(4)  of 
the  Act;  29  U.S.C.  795g(e)(2)  and  795g(f)(4)) 

Subpart  E— What  Conditions  Must  Ba 
Mat  by  a  Grantee? 

$379.40   What  are  the  matching 
requiranMniST 

The  Federal  share  may  not  be  more 
than  80  percent  of  the  total  cost  of  a 
project  under  this  program. 
(Authority:  Sec.  621(c}  of  the  Act;  29  U.S.C 
795g(c)) 

Appendix  to  §  379.40 

(a)  For  example,  if  the  total  cost  of  a  project 
is  $500,000,  the  Federal  share  would  be  no 
more  than  S400XX)0  and  the  grantee's 
required  minimum  share  (matching 
contribution)  would  be  Si 00.000  (provided 
in  cash  or  through  third  party  in-kind 
contributions).  The  matching  contribution  is 
based  upon  the  total  cost  of  the  project,  not 
on  the  amount  of  the  Federal  grant  award. 

(b)  The  matching  contribution  must 
comply  with  the  requirements  of  34  CFR 
74.23  (for  grantees  that  are  institutions  of 
higher  education,  hospitals,  or  other 
nonprofit  organizations)  or  34  CFR  80.24  (for 
grantees  that  are  State,  local,  or  Indian  tribal 
governments).  The  term  third  party  in-kind 
contributions  is  defined  in  either  34  CFR  74.2 
or  34  CFR  80.3,  as  applicable  to  the  type  of 
grantee. 

$379.41    What  are  allowable  coats? 

In  additicm  to  those  costs  that  are 
allowable  in  accordance  with  34  CFR 
74.27  and  34  CFR  80.22.  die  foUowrlng 
items  are  allowable  costs  under  this 
program: 
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(a)  The  costs  of  job  readiness  training, 
as  defined  in  §  379.5(b)(4);  job  training. 
as  defined  in  §  379.5(b)(5):  job 
placement  services;  job  development 
and  modification;  and  related  vocational 
rehabilitation  services  and  supportive 
rehabilitation  services. 

(b)  Instruction  and  supervision  of 
trainees. 

(c)  Training  materials  and  supplies, 
including  consiunable  materials. 

(d)  Instructional  aids. 

(e)  The  piuxihase  or  modification  of 
rehabilitation  technology  to  meet  the 
needs  of  individuals  with  disabilities. 

({)  Alteration  and  renovation 
appropriate  and  necessary  to  ensure 
access  to  and  use  of  buildings  by 
persons  with  disabilities  served  by  the 
project. 

(g)  The  modification  of  any  facilities 
or  equipmoit  of  the  employer  to  be  used 
by  individuals  with  disabilities  under 
this  program. 

(Authority:  S«cs.  12(c)  and  621  of  the  Act;  29 
U.S.C  711(c)  and  79Sg)) 

1379.42   What  «•  Mm  requmments  for  a 
conUiNistion  mmrIT 

(a)  A  grantee  that  wants  to  receive  a 
continuation  award  must — 

II)  Comply  with  the  provisions  of  34 
CFR  75.253(a),  including  making 
substantial  progress  toward  meeting  the 
objectives  in  its  approved  application 
and  submitting  all  performance  and 
financial  reports  required  by  34  CFR 
75.118:  and 

(2)  Submit  data  in  accordance  with 
§  379.54  showing  that  it  has  met  the 
program  compliance  indicators 
estiS>lished  in  Subpart  F  of  this  part. 


(b)  In  addition  to  the  requirements  in 
paragraph  (a)  of  this  section,  the 
following  other  conditions  in  34  CFR 
75.253(a)  must  be  met  before  the 
Secretary  makes  a  continuation  award: 

(1)  Congress  must  appropriate 
sufficient  funds  under  the  program. 

(2)  Continuation  of  the  project  must 
be  in  the  best  interest  of  the  Federal 
Government.    ' 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0612.) 
(Authority:  Sees.  12(c)  and  621(f)(4)  of  the 
Act;  29  U.S.C  711(c)  and  795g(f)(4)) 

§379.43    Wliatarath«ad(ink>nalraporting 
raquiramants? 

Each  grantee  shall  submit  the  data 
fiom  its  annual  evaluation  of  project 
operations  required  under  §  379.21(a)(5) 
no  later  than  60  days  after  the  end  of 
each  project  year,  unless  the  Secretary 
authorizes  a  later  submission  date. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0612.) 
(Authority:  Sees.  12(c)  and  621  of  the  Act;  29 
U.S.C.  711(c)  and  795g) 

Sub|>art  F— What  Compliance  Indicator 
Requirements  IMust  a  Grantee  Meet  To 
Receive  Continuation  Funding? 

$379.54  What  ar«ttie  reporting 
requirements  for  tiM  compliance 
Indicators? 

(a)  In  order  to  receive  continuation 
funding  for  the  third  or  any  subsequent 
year  of  a  PWI  grant,  each  grantee  must 
submit  data  for  the  most  recent 
complete  project  year  no  later  than  60 
days  after  the  end  of  that  project  year, 
unless  the  Secretary  authorizes  a  later 
submission  date,  in  order  for  the 
Secretary  to  determine  if  the  grantee  has 


met  the  program  compliance  indicators 
estabUshed  in  this  Subpart  F. 

(b)  If  the  data  for  the  most  recent 
complete  project  year  provided  imder 
paragraph  (a)  of  this  section  shows  that 
a  grantee  has  &iled  to  achieve  the 
minimum  composite  score  required  in 
§  379.52(f)  to  meet  the  program 
compliance  indicators,  the  grantee  may, 
at  its  option,  submit  data  from  the  first 
6  months  of  the  aurent  project  year  no 
later  than  60  days  after  the  end  of  that 
6-month  period,  imless  the  Secretary 
authorizes  a  later  submission  date,  to 
demonstrate  that  its  project  performance 
has  improved  sufficiently  to  meet  the 
minimum  composite  score. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0612.) 
(Authority:  Sec.  621(fK2)  of  the  Act;  29 
U.S.C  795g(f)(2)) 

Note:  A  grantee  receives  its  second  year  of 
funding  (or  the  first  continuation  award) 
tmder  this  program  before  data  from  the  first 
complete  project  year  is  available.  Data  frcnn 
the  first  project  year,  however,  must  be 
submitted  and  is  used  (unless  the  grantee 
exercises  the  option  in°  paragraph  (b)  of  this 
section)  to  determine  eligibility  for  the  third 
year  of  funding  (or  the  second  continuation 
award). 


$379^    [Amended] 

2.  Section  379.53  is  amended  by 
adding  "(Approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  1820-0612.)"  before  the 
authority  citation  at  the  end  of  the 
section. 

[FR  Doc.  97-2834  Filed  2-5-97;  8:45  am] 
MUMQ  CODE  4000-01-P 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Na:  84.234M] 

Projacts  with  Industry;  NoUca  Inviting 
Applications  for  New  Awrards  for  Flacal 
Year  (FY)  1997 

PURPOSE  OF  PROGRAM:  The 
Projects  With  Industry  (PWI)  program 
creates  and  expands  job  and  career 
opportunities  for  individuals  with 
disabihties  in  the  competitive  labor 
market  by  engaging  the  talent  and 
leadership  of  private  industry  as 
partners  in  the  rehabiiitation  process. 
PWI  projects  identify  competitive  job 
and  career  opportimities  and  the  sldlls 
needed  to  perform  those  jobs,  create 
practical  settings  for  job  readiness  and 
training  programs,  and  provide  job 
placement  and  career  advancement 
services. 

EUGIBLE  APPUCANTS:  Employers 
and  profitmaking  and  nonprofit 
organizations,  including  any  designated 
State  units,  labor  unions,  employers, 
community  rehabiUtation  program       r 
providers,  trade  associations,  Indian 
tribes  or  tribal  organizations,  and  other 
agencies  or  organizations  with  the 
capacity  to  create  and  expand  job  and 
career  opportunities  for  individuals 
with  dis)d>ilities. 

Only  eUgible  appUcants  that  propose 
to  serve  a  geographic  area  that  is 
currently  unserved  or  underserved  by 
the  PWI  program  can  receive  new 
awards  under  this  program. 

DEADLINE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  April  21, 1997. 

DATELINE  FOR 
INTERGOVERNMENTAL  REVIEW:  June 
20  1997. 

APPUCATIONS  AVAILABLE: 
February  7, 1997. 

AVAILABLE  FUNDS:  $18,472,708. 

ESTIMATED  RANGE  OF  AWARDS: 
$158,000-238,000. 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  $198,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
78-117. 

Note:  The  Department  is  not  bouud  by  any 
estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  60  months. 

APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75.  77,  79,  80,  81,  82, 
85,  and  86;  (b)  The  regulations  for  this 
program  in  34  CFR  part  369;  and  (c)  The 
regulations  for  this  program  in  34  CFR 
part  379,  as  published  elsewhere  in  this  ' 
issue  of  the  Federal  Register. 

PRIORITIES:  Competitive  Preference 
Priority.  The  competitive  preference 
priority  concerning  Empowerment 
Zones  and  Enterprise  Commimities  in 


the  notice  of  final  priorities  for  this 
program,  pubhshed  in  the  Federal 
Reiser  on  December  9, 1994  (59  FR 
63860),  applies  to  this  competition. 

The  Federal  Government  has 
designated  9  Empowerment  Zones 
(Atlanta,  Georgia;  Baltimore,  Maryland; 
Chicago,  Illinois;  Detroit,  Michigan; 
New  York,  New  York;  Philadelphia, 
Pennsylvania/Camden,  New  Jersey; 
Kentucky  Highlands,  Kentucky;  Mid- 
Delta,  Mississippi;  and  Rio  Grande 
Valley,  Texas).  Two  Supplemental 
Empowerment  Zones  have  been 
designated — Los  Angeles,  California  and 
Cleveland,  Ohio.  A  total  of  95  Enterprise 
Communities  have  been  designated.  A 
full  Ust  of  Enterprise  Communities  is 
available  upon  request  from  the 
Department  of  Housing  and  Urban 
Development  (HUD)  at  1-800-998- 
9999. 

The  Secretary  'gives  preference  to 
appUcations  that  meet  the  following 
competitive  priority.  Ten  bonus  points 
will  be  assigned  to  appUcations 
determined  to  be  approvable  on  the 
basis  of  their  evaluation  under  the 
applicable  program  selection- criteria. 
T^ese  bonus  points  are  in  addition  to 
any  points  the  application  earns  imder 
the  selection  criteria  for  the  program. 

Competitive  Prefsrence  Priority — 
Providing  Program  Services  in  an 
Empowerment  Zone  or  Enterprise 
Community 

Under  the  Projects  With  Industry 
program,  competitive  preference  will  be 
given  to  appUcations  that — (1)  Propose 
the  provision  of  substantial  services  in 
Empowerment  Zones  or  Enterprise 
Communities;  and  (2)  Propose  projects 
that  contribute  to  the  strategic  plan  of 
the  Empowerment  Z.one  or  Enterprise 
Community  and  that  are  made  an 
integral  component  of  the 
Empowerment  Zone  or  Enterprise 
Community  activities. 

A  PWI  project  may  provide  services  at 
one  or  more  sites.  Under  this  program 
a  PWI  project  is  considered  to  be 
providing  substantial  services  in  a  zone 
or  community  if  a  minimum  of  51 
percent  of  the  total  number  of  persons 
served  by  the  project,  irrespective  of  the 
number  of  sites,  reside  in  a  zone  or 
community  and  at  least  1  of  the  project 
sites  is  located  within  the  boundaries  of 
a  zone  or  community.  If  there  is  only 
one  project  site,  it  must  be  located 
within  the  boimdaries  of  a  zone  or 
community. 

Invitational  Priorities 

Under  34  CFR  75.105(c)(1)  the 
Secretary  is  particularly  interested  in 
appUcations  that  meet  one  or  more  of 
the  following  invitational  priorities. 


However,  an  appUcation  that  meets  one 
or  more  of  these  invitational  priorities 
does  not  receive  competitive  or  absolute 
preference  over  other  appUcations: 

Invitational  Priority  1.  Projects  that 
demonstrate  the  use  of  alternative  work 
settings,  such  as  flexiplace  or 
telecommuting,  to  assist  individuals 
with  disabiUties,  especially  individuals 
with  severe  disabilities,  to  seciue  job 
skiUs  trai);ing  and  employment 
opportunities  in  the  competitive  labor 
marifiet. 

Invitational  Priority  2.  Projects  that 
demonstrate  the  use  of  woriiplace 
apprenUceship  programs  to  train 
persons  with  disabiUties  for 
employment  in  careers  with 
advancement  potential. 

Invitational  Priority  3.  Projects  that 
demonstrate  effective  outreach  and 
collaboration  with  minority-owned 
businesses  in  order  to  secure 
competitive  placement  opportunities  for 
persons  with  disabiUties.  Minority- 
owned  businesses  are  defined  as 
nonprofit  and  for-profit  entities  that  are 
et  least  51  percent  ov^rned  or  controlled 
by  one  or  more  minority  individuals. 
AppUcations  should  demonstrate  a 
project's  capacity  to  address  cxiltural 
diversity  issues  as  these  issues  relate  to 
the  training  and  placement  of 
individuals  with  disabiUties  in 
competiUve  employment. 

Invitational  Priority  4.  Projects 
designed  to  faciUtate  the  school-to-wotk 
transition  of  students  who  are 
individuals  with  disabiliUes.  Projects 
should  focus  on  placing  youth  with 
disabiUties  in  employment  with  clearly 
defined  career-path  or  career- 
advancement  opportuinities,  or  both. 

FOR  APPUCATIONS  OR 
INFORMATION  CONTACT:  Martha 
Muskie,  U.S.  Department  of  Education, 
600  Independence  Avenue,  SW.,  Room 
3332,  Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
3293.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  ajn.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportimities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departinent's  electronic  buUetin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov):  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov/). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  i$ 
the  notice  pubUshed  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C  795g. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEfWICES 


Cefilafv  for 
Piweiillun 


Control  and 


Ravlaed  Polio  Vaccine  Information 


agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 
ACTION:  Notice. 


f:  Under  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C. 
300aa-26),  the  CDC  must  develop 
vaccine  information  materials  that 
health  care  providers  are  required  to 
distribute  to  patients/parents  prior  to 
administration  of  specific  vaccines.  On 
August  16, 1996,  CDC  published  a 
notice  in  the  Federal  Register  (61  FR 
42770)  seeking  pubhc  comment  on 
proposed  revision  of  the  polio  vaccine 
information  materials  to  provide 
information  regarding  revised 
recommendations  for  use  of  inactivated 
pohovirus  vaccine  (IPV)  and  oral 
poliovirus  vaccine  (OPV).  The  60  day 
comment  period  ended  on  October  15, 
1996.  Following  review  of  the 
comments  submitted  and  consultation 
as  reqiiired  under  the  law,  CDC  has 
finalized  the  revised  polio  vaccine 
information  materials.  Those  final 
materials  are  contained  in  this  notice. 
DATES:  Effective  February  6, 1997. 
Beginning  as  soon  as  practicable,  each 
health  care  provider  who  administers 
any  polio  vaccine  shall,  prior  to 
administration  of  each  dose  of  the 
vaccine,  provide  a  copy  of  the  vaccine 
information  materials  contained  in  this 
notice  to  the  parent  or  legal 
representative  of  any  child  to  whom 
such  provider  intends  to  administer  the 
vaccine  and  to  any  adult  to  whom  such 
provider  intends  to  administer  the 
vaccine. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  A.  Orenstein.  MJ).,  Director, 
National  Immunization  Program, 
Centers  for  Disease  Control  and 
Prevention,  Mailstop  E-05, 1600  Qifton 
Road,  N.E,  Atlanta.  Georgia  30333, 
(404) 63»-8200. 

SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
of  1986  (Pub.  L  99-660),  as  amended  by 
section  708  of  Public  Law  103-183, 
added  section  2126  to  the  Public  Health 
Service  Act.  Section  2126,  codified  at  42 
U.S.C.  300aa-26,  requires  the  Secretary 
of  Health  and  Hiunan  Services  to 
develop  and  disseminate  vaccine 
information  materials  for  distribution  by 
health  care  providers  to  any  patient  (or 
to  the  parent  or  legal  representative  in 


the  case  of  a  child)  receiving  vaccines 
covered  under  the  National  Vaccine 
Injiuy  Compensation  Program. 

The  vaccines  currently  covered  under 
this  program  are  diphtheria,  tetanus, 
pertussis,  measles,  miunps,  rubella,  and 
pohomyehtis  vaccines.  Since  April  IS, 
1992,  any  hecdth  care  provider  who 
intends  to  administer  one  of  the  covered 
vaccines  is  required  to  provide  copies  of 
the  vaccine  information  materials  prior 
to  administration  of  any  of  these 
vaccines.  The  materials  currently  in  use 
were  pubUshed  in  a  Federal  Reveler 
notice  on  June  20, 1994  (59  FR  31888). 
(Interim  vaodne  information  materials 
pertaining  to  acellular  pertussis  vaccine 
combined  with  diphtheria  and  tetanus 
toxoids  (DTaP)  were  pubUshed  in  the 
Federal  Register  on  September  13, 1996 
(61  FR  48596).) 

Development  and  revision  of  the 
vaccine  information  materials  have  been 
delegated  by  the  Secretary  to  the  Centers 
for  Disease  Control  and  Fl:evention. 
Section  2126  requires  that  the  materials 
be  developed,  or  revised,  after  notice  to 
the  public  with  a  60  day  comment 
period,  and  in  consultation  with  the 
Advisory  Commission  on  Childhood 
Vaccines,  appropriate  health  care 
provider  and  parent  organizations,  and 
the  Food  and  Drug  Administration.  The 
law  also  requires  that  information 
contained  in  the  materials  be  based  on 
available  data  and  information,  be 
presented  in  understandable  terms,  and 
include: 

(1)  A  concise  description  ef  the 
benefits  of  the  vaccine, 

(2)  A  concise  description  of  the  risks 
associated  with  the  vaccine, 

(3)  A  statement  of  the  availability  of 
the  National  Vaodne  Injury 
Compensation  Program,  and 

(4)  Such  other  relevant  Information  as 
may  be  determined  by  the  Secretary. 

Revised  Folio  Vaccine  Information 
Materials 

During  the  past  two  years,  the 
Advisory  Committee  on  Immunization 
Practices  (AQP)  has  been  considering 
changing  the  recommended  schedule  for 
polio  vaccination  from  four  doses  of  oral 
poliovirus  vaccine  (OPV)  to  a  sequential 
schedule  of  two  doses  of  inactivated 
poliovirus  vaccine  (IPV),  followed  by 
two  doses  of  OPV  for  routine  childhood 
immimization.  At  its  meeting  in  Jime 
1996,  the  committee  voted  to  approve 
this  new  sequential  schedule  as  the 
preferred  poUo  vaccination  schedule, 
while  considering  schedules  using 
either  all  IPV  or  all  OPV  as  also 
acceptable  and  preferred  for  some 
children  in  certain  situations.  Following 
review  of  these  recommendations,  the 
Director  of  the  Centers  for  Disease 


Control  and  Prevention  adopted  the 
AQP  recommendations  on  September 
18, 1996. 

The  ACIP  based  their  revised 
recommendations  on  a  determination 
that  the  risk-benefit  ratio  associated 
with  the  exclusive  use  of  OPV  for 
routine  immunization  has  changed 
because  of  rapid  progress  in  global  polio 
eradication  efforts.  In  particular,  the 
relative  benefits  of  OPV  to  the  Untied 
States  population  have  diminished 
because  of  the  elimination  of  wild-virus- 
associated  poliomyelitis  in  the  Western 
Hemisphere  and  the  reduced  threat  of 
pohovirus  importation  into  the  United 
States.  The  risk  for  vaccine-associated 
pohomyeli'ds  caused  by  OPV  is  now 
judged  less  acceptable  because  of  the 
diminished  risk  for  wild-virus- 
associated  disease.  Consequently,  the 
AQP  recommended  a  transition  policy 
that  will  increase  use  of  IPV  and 
decrease  use  of  OPV  during  the  next  3- 
5  years.  Implementation  of  these 
recommendations  should  reduce  the 
risk  fcH'  vacdne-associated  paralytic 
poliomyeUtis  and  CaciUtate  a  transition 
to  exclusive  use  of  IPV  following  further 
progress  in  global  polio  eradication. 

Ijetails  regarding  these 
recommendations  can  be  found  in 
"poliomyeUtis  Prevention  in  the  United 
States:  Introduction  of  a  Sequential 
Vaccination  Schedule  of  Inactivated 
Pohovirus  Vaccine  Followed  by  Oral 
Pohovirus  Vaccine:  Recommendations 
of  the  Advisory  Committee  on 
Immunization  practices  (AOP),"  which 
was  pubUshed  in  the  Recommendations 
and  Reports  series  of  the  Morbidity  and 
MortaUty  weekly  report  on  January  24, 
1997  (MMWR  1997;46  (No.  RR-3)  :1- 
25). 

Pending  completion  of  the  CDC 
Director's  review  and  in  order  to  assiue 
timely  availabiUty  of  revised  vaccine 
information  materials  should  the 
Director  adopt  the  AOP 
recommendations,  on  August  16. 1996. 
CDC  pubUshed  a  notice  in  the  Federal 
Register  (61  FR  42770)  seeking  pubUc 
comment  on  proposed  revised  poUo 
vaccine  information  materials. 

The  60  day  comment  period  ended  on 
October  15. 1996.  Comments  were 
submitted  by  few  individuals  and 
organizations  in  response  to  the  August 
16. 1996  notice.  As  required  by  the 
statute,  CDC  has  also  consulted  with 
various  groups,  including  the  Advisory 
Commission  on  Childhood  Vaccines. 
Food  and  Drug  Administration, 
American  Academy  of  Family 
Practitioners,  American  Academy  of 
Pediatrics,  American  College  of 
Osteopathic  Pediatridans,  American 
Nurses  Assodation,  Association  of 
Maternal  and  Child  Health  Programs. 
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Association  of  State  and  Territorial 
Health  OfBdals,  Council  of  State  and 
Territorial  Epidemiologists,  Dissatisfied 
Parents  Tog^er,  Inununization 
Education  and  Action  Committee: 
Healthy  Mothers/Healthy  Babies 
Coalition,  Interamerican  College  of 
Physicians  and  Surge(Nis,  National 
Association  of  County  Health  Officials, 
National  Association  of  Hispanic 
Nurses,  National  Black  Nurses' 
Association,  National  Coalition  of 
Hispanic  Health  and  Human  SOTvioes 
Organizations  (COSSMHO),  National 
Council  of  La  Raza,  National  Medical 
Association,  and  Ohio  Parents  for 
Vaccine  Safety.  Comments  from  the 
consultants,  along  with  the  comments 
submitted  in  response  to  the  Federal 
Register  notice,  were  fully  considered  in 
revising  the  vaccine  information 
materials. 

Following  consultation  and  review  of 
comments  submitted,  revised  polio 
vaccine  information  materials  that 
comply  with  the  provisions  of  the 
NationJal  Childhcxxi  Vaccine  Injiuy  Act 
have  been  finalized  and  are  contained  in 
this  notice.  They  are  entitled  "Polio 
Vaccines:  What  You  Need  to  Know." 


Instructioiis  for  Use  (rf  Vaccine 
Information  Materials  (Vaccine 
Information  Statements) 

Required  Use 

As  required  imder  the  National 
Childhood  Vaccine  Injury  Act  (42  U.S.C. 
§  300aa-26).  all  health  care  providers  in 
the  United  States  who  administer  any 
vaccine  containing  diphtheria,  tetanus, 
pertussis,  measles,  mumps,  rubella,  or 
poUo  vaccine  shall,  prior  to 
administration  of  each  dose  of  the 
vaccine,  provide  a  copy  of  the  relevant 
vaccine  information  materials  that  have 
been  produced  by  the  Centers  for 
Disease  Control  and  Prevention  (CDC): 

(a)  To  the  parent  or  legal 
representative  of  any  child  to  whom  the 
provider  intends  to  administer  such 
vaccine,  and 

(b)  To  any  adult  to  whom  the  provider 
intends  to  administer  such  vaccine. 

The  materials  shall  be  supplemented 
with  visual  presentations  or  oral 
explanations,  in  appropriate  cases. 

"Legal  representative"  is  defined  as  a 
parent  or  other  individual  who  is 
qualified  under  State  law  to  consent  to 
the  immimization  of  a  minor. 

Additicmal  Recommended  Use  of 
Materials 

Health  care  providers  may  also  want 
to  give  parmts  copies  of  all  vaccine 
infcmnation  materials  prior  to  the  first 


visit  for  immunization,  such  as  at  the 
first  well  baby  visit. 

Use  of  Revised  PoUo  Vaccine 
Infonnation  Materials 

Beginning  as  soon  as  practicable  after 
February  6, 1997,  health  care  providers 
shall  distribute  copies  of  the  February  6, 
1997  version  of  the  polio  vaccine 
information  materials  in  place  of  the 
June  10, 1994  version  of  Uie  polio 
materials. 

Recordkeeping 

Health  care  providers  shall  make  a 
notation  in  each  patient's  permanent 
medical  record  at  the  time  vaccine 
informaticm  materials  are  provided 
indicating  the  edition  (date  of 
pubhcation)  of  the  materials  distributed 
and  the  date  these  materials  were 
provided.  This  recordkeeping 
requirement  supplements  the 
requirement  of  42  U.S.C  300aa-25  that 
all  health  care  providers  administering 
these  vaccines  must  record  in  the 
patient's  permanent  medical  record  (or 
in  a  permanent  office  log]  the  name, 
address  and  title  of  the  individual  who 
administers  the  vaccine,  the  date  of 
administration  and  the  vaccine 
manufactiuer  and  lot  number  of  the 
vaccine  used. 

Applicability  of  State  Law 

Health  care  providers  should  consult 
their  legal  counsel  to  determine 
additional  State  requirements  pertaining 
to  immunization,  llie  Federal 
requirement  to  provide  the  vaccine 
information  materials  supplements  any 
applicable  State  law. 

Availability  of  Copies 

Single  camera-ready  copies  of  the 
vaccine  information  materials  are 
available  from  State  health  departments. 
Copies  are  available  in  English  and  in 
other  languages. 
•        •        •        •        • 

PoUo  Vaccines 

What  You  Need  To  Know 

1.  Why  Get  Vaccinated? 

PoUo  is  a  disease.  It  can  paralyze 
(make  arms  and  legs  unable  to  move)  or 
even  cause  death. 

PoUo  vaccine  prevents  poUo.  Before 
poUo  vaccine,  thousands  of  our  children 
got  poUo  every  year.  PoUo  vaccine  is 
helping  to  rid  the  whole  of  poUo.  When 
that  happens,  no  one  will  ever  get  poUo 
again,  and  we  will  not  need  poUo 
vaccine. 

2.  There  Are  2  Kinds  of  PoUo  Vaccine 
IPV 

Inactivated  PoUo  Vaccine 


A  shot 

OPV 

Orel  PoUo  Vaccine 
Drops  by  mouth 

Both  vaccines  wori^  welL 

3.  Which  Vaccines  Should  My  Child  Get 
and  When? 

Most  children  should  get  4  doses  of 
poUo  vaccine  at  these  ages: 

•  2  months. 

•  4  months. 

•  12-18  months. 

•  4-6  years. 

You  can  choose  to  get  any  of  these  3 
acceptable  schedules: 

•  2  shots  of  IPV,  then  2  doses  of  OPV 
drops. 

or 

•  4  shots  of  IPV. 
<W 

•  4  doses  of  OPV  drops  (the  3rd  dose 
can  be  given  as  early  as  6  months  of 
age). 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  recommends  2  shots 
of  IPV,  then  2  doses  of  OPV  drops  for 
most  children  because  this  has  the 
advantage  of  both  vaccines. 

4.  What  Are  the  Risks  and  Advantages 
of  Each  Choice? 

Almost  all  children  who  complete  any 
of  the  3  schedules  will  be  protected 
from  poUo. 

As  with  any  medicine,  vaccines  carry 
a  small  risk  of  serious  harm,  such  as  a 
severe  allergic  reaction  (hives,  difficulty 
breathing,  shock)  or  even  death. 

On  rare  occasions,  OPV  can  cause 
poUo  because  it  contains  Uve,  but 
weakened,  virus.  IPV  cannot  cause  poUo 
because  it  does  not  contain  Uve  virus. 

Most  people  have  no  problems  from 
either  IPV  or  OPV. 

2  Shots/2  Drops  (2  IPV,  Then  2  OPV) 

Risks  and  Advantages 

For  most  children,  the  choice  using 
both  shots  and  drops  gives  the  benefits 
of  both  vaccines: 

•  Less  risk  of  getting  poUo  than  from 
aU  OPV. 

•  Only  2  shots. 

•  Protects  the  community  from  poUo 
outbreaks  better  than  all  IPV. 

All  Shots  (4  IPV) 
Risks 

•  Mild  soreness  of  arm  or  leg. 
Other  Disadvantages 

•  Not  as  good  as  OPV  for  protecting 
the  community  from  poUo  outbreaks. 

Advantages 

•  Does  not  cause  poUo. 
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AU  Drops  (4  OPV) 
Risks 

•  Causes  about  8  cases  of  polio  each 
year.  (At  least  15  million  doses  have 
been  given  each  year  in  the  U.S.)  This 
can  hiqjpen  to  children  who  get  OPV  or 
people  who  are  in  close  contact  with 
them.  The  risk  of  polio  is  higher  with 
the  first  dose  than  with  later  doses. 

Advantages 

•  No  shots. 

•  Can  best  protect  the  community 
from  polio  outbreaks. 

5.  Some  Children  Should  Get  Only 
Shots.  And  Some  Should  Get  Only 
Drops 

Do  NOT  use  OPV  drops,  if  your  child. 
you.  or  anyone  who  takes  care  of  your 
chUd 

•  Can't  fight  infections. 

•  Is  taking  long  term  steroids. 

•  Has  cancer. 

•  Has  AIDS  or  HIV  infection. 

Do  NOT  use  OPV  drops,  if  you  or 
anyone  who  takes  care  of  your  child 
never  had  polio  vaccine. 

Do  NOT  use  IPV  shots,  if  your  child 
is  allergic  to  the  drugs  neomycin, 
streptomycin,  or  polymyxin  B. 


6.  Some  Children  Should  Not  Get  These 
Vaccines  or  Should  Wait 

Tell  your  doctor  or  nurse  if  your 
child: 

•  Ever  had  a  serious  reaction  after 
getting  poho  vaccine. 

•  Now  has  a  moderate  or  severe 
illness. 

7.  What  If  There  Is  a  Serious  Reaction? 

What  should  I  look  for? 

•  See  item  4,  on  the  other  side,  for 
some  possible  risks. 

What  should  I  do? 

•  Call  a  doctor  or  get  the  person  to  a 
doctor  right  away. 

•  Tell  your  doctor  what  happened, 
the  date  and  time  it  happened,  and 
when  the  vaccination  was  given. 

•  Ask  your  doctor,  nurse,  or  health 
department  to  file  a  Vaccine  Adverse 
Event  Report  (VAERS)  form,  or  call 
VAERS  yourself  at:  1-800-822-7967. 

8.  The  National  Vaccine  Injury 
Compensation  Program 

The  National  Vaccine  Injury 
Compensation  Program  is  a  federal 
program  that  gives  payment  for  serious 
vaccine  injuries. 

For  details  call  1-800-338-2382. 


9.  How  Can  I  Learn  More? 

•  Ask  your  doctor  or  nurse.  She/he 
can  give  you  the  vaccine  package  insert 
or  suggest  other  sources  of  information. 

•  Call  your  local  or  state  health 
department. 

•  Contact  the  Centers  for  Disease 
Control  and  Prevention  (CDC): 

Call  1-800-232-7468  (English), 
or 

Call  1-800-232-0233  (Spanish), 
or 

Visit  the  CDC  website  at  http:// 
www.cdcgov/nip. 

U.S.  Department  of  Health  and 
Hiunan  Services,  Centers  for  Disease 
Control  and  Prevention,  National 
Immunization  I^ogram. 

Polio  (2/6/97) 

Vaccine  Information  Statement 

42  U.S.C.  300aa-26 

Dated:  January  31, 1997. 
Joaeph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations^  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc  97-2927  Filed  2-5-97;  8:45  am) 
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OEPARTMEMT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  end  DniQ  AdRiinistratton 

21  CFRCti.  I 

IDodtMaWH  01171 

MMOeie^AAM 

CufTMit  GMOd  MmufKlUflnQ  PimsHco 
n  MwHifwlMliiQf  PsckiiiQ,  or  Holding 
Dlotinf  S^PP^"'"'''^  - 

AOCNCY.  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


r:  The  Food  and  I>rug 
Administration  (FDA)  is  announcing 
that  it  is  considering  whether  to 
institute  rulemaking  to  develop  current 
good  manufacturing  practice  (CX^MP) 
regulations  for  dietaiy  supplements  and 
dietary  supplement  ingredients.  FDA 
solicits  comments  on  whether  it  should 
do  so,  and  if  it  should,  what  constitutes 
QG^AP  for  these  products.  In  imniing  this 
notice,  FDA  is  resptmding  to  the  sectitm 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  that  provides  that  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  may.  by  regulatioD, 
prescribe  good  mamificturing  practice 
for  dietary  supplements  and  to  a 
submission  firom  representatives  of  the 
dietary  supplement  industry  asking 
FDA  to  consider  a  framework  that  the 
industry  had  developed  as  a  basis  for 
CGMP  ragulatioDS.  n)A  is  publishing 
the  industry  submission  and  is  asking 
for  piiblic  annment  cm  the  framework 
that  the  submission  presents.  In 
addition,  FDA  is  requesting  comment  on 
a  niunber  of  other  related  issues. 

DATES:  Written  comments  by  May  7. 
1997. 


;  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Faridawn  Dr., 
rm.  1-23,  Rockville,  MD  20ft57. 
FOR  RMTHER  WFOMIATION  COffTACT: 
.  Robert  J.  Moore,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  Food 
and  Drug  Administration,  200  C  St  SW.. 
Washington.  DC  20204,  202-205-4605. 
SUPPLBCITARY  MFORMATION: 

I.  Backgnmnd 

On  October  25. 1994.  the  Dietary 
Supplement  Health  and  ^ucation  Act 
(the  DSHEA)  (Pub.  L  103-417)  was 
signed  into  law.  The  DSHEA,  among 
other  things,  amended  the  act  by  adding 
section  402(g)  (21  U  S.C.  342(g)),  which 
provides,  in  part,  that: 


The  Secretary  may  by  regulation  prescribe 
good  manufacturing  {xractiGes  for  dietary 
supplements.  Such  regulations  shall  be 
modeled  after  current  good  manufacturing 
practice  regulations  for  food  and  may  not 
i^^>oee  standards  for  which  there  is  no 
current  and  generally  available  analytical 
methodology.  No  standard  of  current  good 
manufacturing  practice  may  be  imposed 
unless  such  standard  is  included  in  a 
regulation  promulgated  after  notice  and 
opportunity  for  comment  in  accordance  with 
chapter  5  of  title  5,  United  States  Code. 
While  section  402(g)  of  tl!ffi  act  does  not 
require  that  the  Secretary  (and  by 
delegation,  FDA)  adopt  regidations  that 
prescribe  CGMP,  a  significant  segment 
of  the  dietary  supplement  indus^  has 
told  the  agency  that  such  regulations 
would  be  helpful  for  ensuring  that 
dietary  supplements  are  safe  for  their 
intended  use. 

Cfo  November  20, 1995, 
representatives  of  the  dietary 
supplmnfflit  industry  submitted  to  FDA 
a  suggested  outline  for  the  development 
of  CGMP  legulaticms  for  dietary 
supplements.  FDA  evaluated  the  outline 
and  determined  that  it  provided  an 
extremely  useful  starting  point  should 
FDA  decide  to  proceed  to  rulemaking  to 
adopt  such  regulati<m8.  However,  the 
agency  recognizes  that  the  first  question 
that  must  be  addressed  is  whether  there 
is  a  need  for  such  regidations  or 
whether  part  110  (21  CFR  part  110) 
continues  to  be  adequate.  The  agency 
also  recognizes  that  if  it  decides  that 
there  is  a  need  for  CGMP  regulaticms. 
certain  issues  were  not  addressed  in  the 
submission,  and  that  other  interested 
parties,  such  as  consumers,  segments  of 
the  industry  not  represented  by  the 
muiu&cturers  and  trade  associations 
who  submitted  the  outline,  and  the 
health  care  commimity,  should  have  an 
opportunity  to  provide  comment  before 
the  agency  developed  a  proposal 
Therefore,  the  agency  is  issuing  thi« 
notice  to  solicit  comments  and  other 
information  on  whether  it  should 
propose  new  CGMP  regulations  for 
dietiary  supplements  and,  if  it  should, 
what  those  regulaticms  should  include. 
Based  on  the  submissicm  and  the 
comments  that  the  agency  receives  in 
response  to  this  notice,  FDA  will 
consider  whether  to  develop  a  proposed 
rule  that  is  designed  to  establish  CGMP 
that  will  ensure  that  dietary 
supplements  are  produced  undn 
conditions  that  will  result  in  a  safe  and 
properly  labeled  product  but  that  does 
not  impose  any  unnecessary  burden  on 
the  industry. 

O.  The  Industry  SuhnussioD 

A.  Introduction 

On  November  30. 1995.  FDA  met  with 
representatives  of  the  dietary 


supplement  industry  at  their  request 
(Ret.  1).  At  that  meeting,  the  industry 
representatives  submitted  a  dociunent 
that  outlined  suggested  CGMP  for 
dietary  supplements  (Ref.  2).  The 
objectives  of  the  CGMP.  as  stated  by  the 
industry  representatives,  are  to  ensure 
that  consumers  are  provided  with 
dietary  supplement  products  that:  (1) 
Are  safe  and  not  adulterated  or 
misbranded;  (2)  have  the  identity  and 
provide  the  quantity  of  dietary 
ingredients  declared  in  labeling;  and  (3) 
meet  the  quality  specifications  that  the 
supplement  is  represented  to  meet.  The 
industry  sulmussion  was  patterned  after 
the  CGMP  for  food  regulation  contained 
in  part  110,  but  also  contained 
requirements  beyond  those  in  part  110 
that  the  industry  representatives  stated 
that  they  "consider  essential  to  the 
manufacture  of  safe  and  properly 
labeled  dietary  supplements."  FDA  is 
publishing  the  industry  suggested 
dietary  supplements  CGMP  and 
soliciting  comments  from  industry, 
consumers,  and  other  interested  parties 
on  the  need  for  dietary  supplement 
CGMP  regulations  and  on  the 
requironents  that  should  be  included  in 
such  regulations. 

fl.  The  Industry  Draft 

The  text  of  the  industry  suggested 
dietary  supplements  CGMP  follows: 

GMd  Mawrfactaring  Pndkaa  (GMP's)  fw 


This  doamient  describes  Good 
Manufacturing  Practices  to  be  followed  in  the 
manufacturing  and  control  operatioos  tot 
dietary  suppkonents  and  dietary  ingredients. 
The  objective  of  these  Good  Manufacturing 
Practices  is  to  assure  that  consumers  are 
provided  with  safe  dietary  supplement 
products  which  are  not  adulterated  or 
misbranded,  which  have  the  identity  and 
provide  the  quantity  of  dietary  ingredients 
declared  in  labeling,  and  which  meet  the 
quality  specifications  that  the  supplement  is 
represented  to  meet. 

The  Food,  Drug,  and  Cosmetic  Act  defines 
dietary  supplements  in  section  201(fi). 
Dietary  supplements  include  a  broad 
spectrum  of  product  forms  and  a  broad 
spectrum  of  dietary  ingredients.  Dietary 
ingredients  may  include  vitamins;  minerals; 
herbs  or  other  botanicals;  amino  acids;  other 
dietary  substances  used  to  supplement  the 
diet;  and  concentrates,  metabolites, 
constituents,  extracts,  or  ccmibinations  of 
these.  Product  forms  include  tablets, 
capsules,  softgels,  gelcaps,  liquids,  and  other 
forms  including — under  some  conditions — 
conventional  food  forms.  These  Good 
Manufacturing  Practices  are  intended  to 
encompass  all  of  these  types  of  products.  In 
some  cases,  judgment  may  be  required  in 
determining  the  applicability  of  a  specific 
provision  to  a  particular  product  or  class  of 
products. 

Dietary  supplements  in  the  physical  iionn 
of  conventional  food  shall  comply  with  these 
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Good  Manubcturing  Practices  and  with 
applicable  food  GMP's.  For  example,  if  they 
are  thermally  processed  low-acid  products 
packaged  in  hermetically  sealed  containers, 
they  shall  also  comply  with  the  applicable 
GMP's  covering  that  product  category. 

These  Good  Manufacturing  Practices  are 
modeled  after  good  manufacturing  pmctices 
for  foods.  Provisions  have  been  adopted, 
modified,  or  expanded  as  appropriate, 
considering  the  special  requirements 
applicable  to  the  manufacture  of  dietary 
supplements  and  dietary  ingredients.  There 
is  no  desire  or  intent  to  impose  on  dietary 
supplements  the  type  of  documentation  and 
validation  currently  required  in  the 
manufacture  of  pharmaceutical  products, 
where  it  would  be  inappropriate  or 
unnecessary  to  ensure  safe  and  unadulterated 
products.  Dietary  supplements  are  classified 
as  foods,  and  the  Good  Manufacturing 
Practices  applicable  to  them  are  similar  to 
those  generally  applicable  to  other  foods. 

Proposed  Supplement  GMP 

Definitions 

The  definitions  and  interpretations  of 
terms  in  section  201  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  are 
applicable  to  such  terms  when  used  in  this 
part  The  following  definitions  shall  also 
apply: 

(a)  "Adequate"  means  that  which  is 
needed  to  accomplish  the  intended  purpose 
in  keeping  with  good  public  health  practice. 

(b)  "Batch  or  Lot"  means  a  specific 
quantity  of  a  finished  product  or  other 
material  that  is  intended  to  have  uniform 
character  and  quality,  within  specified  limits, 
and  is  produced  according  to  a  single 
manubcturing  order  during  the  same  cycle  of 
manu&cture. 

(c)  "Blanching"  means  a  pre{>ackaging  heat 
treatment  of  a  dietary  product  for  a  sufficient 
time  and  at  a  sufficient  temperature  to 
partially  or  completely  inactivate  the 
naturally  occurring  enzymes  and  to  efiect 
other  physical  or  biochemical  changes  in  the 
product 

(d)  "Composition"  means,  as  appropriate: 

(1)  the  identity  of  a  dietary  ingredient  or 
dietary  supplement,  and 

(2)  the  concentration  of  a  dietary  ingredient 
(e.g.,  weight  or  other  unit  of  use/ weight 
or  volume),  or  the  potency  or  activity  of 
one  or  more  dietary  ingredients,  as 
indicated  by  appropriate  procedures. 

(e)  "Dietary  ingredient"  means  an 
ingredient  intended  for  use  or  used  in  a 
dietary  supplement  that  is: 

(1)  a  vitamin, 

(2)  a  mineral, 

(3)  an  herb  or  other  botanical, 

(4)  an  amino  acid, 

(5)  a  dietary  substance  for  use  by  man  to 
supplement  the  diet  by  increasing  the 
total  dietary  intake,  or 

(6)  a  concentrate,  metabolite,  constituent, 
extract,  or  combination  of  any  of  the 
foregoing  ingredients. 

(f)  "Dietary  product"  means  either  a 
dietary  ingredient  or  dietary  supplement  as 
defined  in  this  Part 

(g)  "Dietary  supplement"  means  dietary 
supplement  as  defined  in  section  201(ff)  of 
the  act 


(h)  "In-process  material"  means  any 
nuterial  bbricated,  compounded,  blended, 
ground,  extracted,  sifted,  sterilized,  derived 
by  chemical  reaction  or  processed  in  any 
other  way  that  is  produced  for,  and  used  in, 
the  preparation  of  a  dietary  product 

(i)  "Lot"  means  "batch"  as  defined  in  this 
part 

(j)  "Lot  number"  means  any  distinctive 
combination  of  letters,  numbers,  or  symbols, 
or  any  combination  of  them  from  which  the 
complete  history  of  the  manufacture, 
processing,  packing,  holding,  and 
distribution  of  a  batch  or  lot  of  a  finished 
dietary  ingredient,  dietary  supplement  or 
other  material  can  be  determined. 

(k)  "Manufacture"  or  "manufocturing" 
includes  all  operations  associated  with  the 
production  of  dietary  products,  including 
packaging  and  labeling  operations,  testing, 
and  quality  control  of  a  dietary  ingredient  or 
dietary  supplement. 

(I)  "Microorganisms"  means  yeasts,  molds, 
bacteria,  and  viruses  and  includes,  but  is  not 
limited  to,  species  having  public  health 
significance.  The  term  "undesirable 
microorganisms"  includes  those 
microorganisms  that  are  of  public  health 
significance,  that  subject  food  to 
decomposition,  that  indicate  that  a  dietary 
ingredient  or  dietary  supplement  is 
contaminated  with  filth,  or  that  otherwise 
may , cause  a  dietary  product  to  be  adulterated 
within  the  meaning  of  the  act  Occasionally 
in  these  regulations,  the  adjective 
"microbial"  is  used  instead  of  using  an 
adjectival  phrase  containing  the  word 
microorganism. 

(m)  "Pest"  refers  to  any  objectionable 
animals  or  insects  including,  but  not  limited 
to,  bird,  rodents,  flies,  and  larvae. 

(n)  "Plant"  means  the  building  or  fodlity 
or  parts  thereof,  used  for  or  in  connection 
with  the  manufacturing,  packaging,  labeling, 
or  holding  of  a  dietary  product 

(o)  "Quality  control  operation"  means  a 
planned  and  systematic  procedure  for  taking 
all  actions  necessary  to  prevent  a  dietary 
product  from  being  adulterated  within  the 
meaning  of  the  act 

(p)  "Quality  control  unit"  means  any 
person  or  organizational  element  designated 
by  the  firm  to  be  responsible  for  the  duties 
relating  to  quality  control  operations. 

(q)  "Raw  material"  means  any  ingredient 
intended  for  use  in  the  manufacture  of  a 
dietary  ingredient  or  dietary  supplement, 
including  those  that  may  not  appear  in  such 
finished  product 

(r)  "Representable  sample"  means  a  sample 
that  consists  of  a  number  of  units  that  are 
drawn  based  on  rational  criteria,  such  as 
randcnn  sampling,  and  is  intended  to  assure 
that  the  sample  accurately  portrays  the 
material  being  sampled. 

(s)  "Rework"  means  clean,  unadulterated 
material  that  has  been  removed  from 
processing  for  reasons  other  than  insanitary 
conditions  or  that  has  been  suocessfoUy 
reconditioned  by  reprocessing  and  that  is 
suitable  for  use  in  the  manufacture  of  a 
dietary  product 

(t)  "Sanitize"  means  to  adequately  treat 
equipment,  containers,  or  utensils  by  a 
process  that  is  effoctive  in  destroying 
vegetative  cells  of  microorganisms  of  public 


health  significance,  and  in  substantially 
reducing  numbers  of  other  undesirable 
microorganisms,  but  without  adversely 
afEecting  the  product  or  its  safety  for  the 
consumer. 

(u)  "Shall"  is  used  to  state  mandatory 
requirements. 

(v)  "Should"  is  used  to  state  recommended 
or  advisory  procedures  or  identify 
recommended  equipment 

(w)  "Water  activity  (a*)"  is  a  measure  of 
the  free  moisture  in  a  dietary  ingredient  or 
dietary  supplement  and  is  the  quotient  of  the 
water  vapor  pressure  of  the  substance 
divided  by  the  vapor  pressure  of  pure  water 
at  the  same  temperature. 

Personnel 

The  plant  management  shall  take  all 
reasonable  measures  and  precautions  to 
assure  the  following: 

(a)  Disease  control.  Any  person  who,  by 
medical  examination  or  supervisory 
observation,  is  shown  to  have,  or  appears  to 
have,  an  illness,  open  lesion,  including  boils, 
sores,  or  infected  wounds,  or  any  other 
abnormal  source  of  microbial  contamination 
by  which  there  is  a  reasonable  possibility  of 
an  in-process  or  finished  dietary  product 
becoming  adulterated,  or  processing 
equipment,  utensils  or  packaging  materials 
becoming  contaminated,  shall  be  excluded 
from  any  operations  which  may  be  expected 
to  result  in  such  adulteration  or 
contamination  until  the  condition  is 
corrected.  Personnel  shall  be  instructed  to 
report  such  health  conditions  to  their 
supervisors. 

(b)  Cleanliness.  All  persons  working  in 
direct  contact  with  raw  materials,  in-process 
or  finished  dietary  products,  processing 
equipment,  utensils  or  packaging  materials 
shall  conform  to  hygienic  practices  while  on 
duty  to  the  extent  necessary  to  protect  against 
adulteration  or  contamination  of  such 
materials.  The  methods  for  maintaining 
cleanliness  include,  but  are  not  limited  to: 

(1)  Wearing  outer  garments  suitable  to  the 
operation  in  a  manner  that  protects 
against  the  adulteration  of  in-process  or 
finished  dietary  products,  or 
contamination  of  processing  equipment, 
utensils  or  packaging  materials. 

(2)  Maintaining  adequate  personal 
cleanliness. 

(3)  Washing  hands  thoroughly  (and 
sanitizing  if  necessary  to  protect  against 
contamination  with  undesirable 
microorganisms)  in  an  adequate  hand- 
washing facility  before  starting  work, 
after  each  absence  from  the  work  station, 
and  at  any  other  time  when  the  hands 
may  have  become  soiled  or 
contaminated. 

(4)  Removing  all  unsecured  jewelry  and 
other  objects  that  might  fell  into  raw 
materials,  in-process  or  finished  dietary 
product,  equipment,  or  containers,  and 
removing  hand  jewelry  that  cannot  be 
adequately  sanitized  during  periods  in 
which  in-process  or  finished  product  is 
manipulated  by  hand.  If  such  hand 
jewelry  cannot  be  rranoved.  it  may  be 
covered  by  material  which  can  be 
maintained  in  an  intact,  clean,  and 
sanitary  condition  and  which  efiectively 
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protects  against  the  adulteratioii  of 
dietary  products  or  contamination  of 
processing  equipment,  utensils  or 
parkaging  materials. 

(5)  Maintaining  gloves,  if  they  are  used  in- 
process  or  finished  fMxxluct  handling,  in 
an  intact,  clean,  and  sanitary  condition. 
The  gloves  should  be  of  a  material  that 
adequately  protects  the  product  from 
contamination. 

(6)  Wearing,  where  appropriate,  in  an 
effective  manner,  hair  nets,  caps,  beard 
covers,  or  other  effective  hair  restraints. 

(7)  Storing  clothing  or  other  personal 
belongings  in  areas  other  than  where  in- 
process  or  finished  product  is  exposed  or 
where  processing  equipment  or  utensils 
are  wrashed. 

(8)  Confining  the  following  to  areas  other 
than  where  in-process  or  finished 
product  may  be  stored  or  exposed,  or 
where  processing  equipment  or  utensils 
are  washed:  eating  food,  chewing  gum, 
drinking  beverages,  or  using  tobacco. 

(9)  Taking  any  other  necessary  precautions 
to  protect  against  adulteration  of  raw 
materials,  in-process  or  finished  product, 
or  contamination  of  processing 
equiinnent,  utensils  or  packaging 
materials  with  micro-organisms  or 
foreign  substances  including,  but  not 
limited  to,  perspiration,  hair,  cosmetics, 
tobacco,  chemicals,  and  medicines 
applied  to  the  skin. 

(c)  Education  and  training.  Each  person 
engaged  in  the  manufacture  of  a  dietary 
product  should  have  the  proper  education, 
training,  and  experience  (or  any  combination 
thereof)  needed  to  perform  the  assigned 
functions.  Training  should  be  in  the 
particular  operation(s)  that  the  employee 
performs  as  they  relate  to  the  employee's 
functions.  Appropriate  documentation  of 
training  shall  be  retained  by  the 
manufacturer. 

(d)  Supervision.  Responsibility  for  assuring 
compliance  by  all  personnel  with  all 
requirements  of  this  part  shall  be  clearly 
assigned  to  qualified  personnel  with  proper 
education,  training  and  experience  (or  any 
combination  thereof). 

Exclutions 

The  following  operations  are  not  subject  to 
this  part:  Establishments  engaged  solely  in 
the  harvesting,  storage,  or  distribution  of  one 
or  more  "raw  agricultural  commodities,"  as 
defined  in  section  201  (r)  of  the  act,  which  are 
ordinarily  cleaned,  prepared,  treated,  or 
otherwise  processed  before  being  marketed  to 
the  consuming  public 

Mant  and  Grounds 

(a)  Grounds.  The  grounds  about  a  dietary 
product  manufacturing  plant  under  the 
control  of  the  operator  shall  be  kept  in  a 
condition  that  will  protect  against  the 
adulteration  of  dietary  products.  The 
methods  for  adequate  maintenance  of 
grounds  include,  but  are  not  limited  to: 
(1)  Property  storing  equipment,  removing 
litter  and  waste,  and  cutting  weeds  or 
graSs  within  the  immediate  vicinity  of 
the  plant  buildings  or  structures  that 
may  constitute  an  attractant,  breeding 
place,  or  harborage  for  pests. 


(2)  Maintaining  roads,  yards,  and  parking 
lots  so  that  they  do  not  constitute  a 
source  of  adtilteration  in  areas  where 
product  is  exposed. 

(3)  Adequately  draining  areas  that  may 
contribute  to  product  adulteration  by 
seepage,  foot-borne  filth,  or  providing  a 
breeding  place  for  pests. 

(4)  Operating  systems  for  waste  treatment 
and  disposal  in  an  adequate  mannn  so 
that  they  do  not  constitute  a  source  of 
adulteration  in  areas  where  product  is 
exposed.  If  the  plant  grounds  are 
bordered  by  grounds  not  under  the 
operator's  control  and  not  maintained  in 
the  manner  described  in  paragraph  (a)(l] 
through  (3)  of  this  section,  care  shall  be 
exercised  in  the  plant  by  inspection, 
extermination,  or  other  means  to  exclude 
pests,  dirt,  and  filth  that  may  be  a  source 
of  product  adulteration. 

(b)  Plant  construction  and  design.  Plant 
buildings  and  structures  shall  be  suitable  in 
size,  construction,  and  design  to  facilitate 
maintenance,  cleaning  and  sanitary 
operations  for  dietary  product  manufactiuing 
purposes  and  to  prevent  mixups  between 
difierent  raw  materials  and  products.  The 
plant  and  facilities  shall: 

(1)  Provide  sufficient  space  for  such 
placement  of  equipment  and  storage  of 
materials  as  is  necessary  for  the 
prevention  of  mixups,  maintenance  of 
sanitary  operations  and  the  production 
of  safe  dietary  products. 

(2)  Permit  the  taking  of  proper  precautions 
to  reduce  the  potential  for  mixups  or 
adulteration  of  in-process  or  finished 
dietary  product,  or  contamination  of 
processing  equipment,  utensils  or 
packaging  materials  with 
microorganisms,  chemicals,  filth,  or 
other  extraneous  material.  The  potential 
for  mixups  and  product  adulteration  may 
be  reduced  by  adequate  product  safety 
controls  and  operating  practices  or 
effective  design,  including  the  separation 
of  operations  in  which  contamination  is 
likely  to  occur,  by  one  or  nune  of  the 
following  means:  Location,  time, 
partition,  air  flow,  enclosed  systems,  or 
other  effective  means. 

(3)  Permit  the  taking  of  proper  precautions 
to  protect  dietary  ingredients  or  dietary 
supplements  in  outdoor  bulk 
fermentation  vessels  by  any  effective 
means,  iiu:luding: 

(i)  Using  protective  coverings. 

(ii)  Con'j!olling  areas  over  and  around  the 

vessels  to  eliminate  harborages  for  pests, 
(iii)  Checking  on  a  regular  basis  for  pests 

and  pest  infestation, 
(iv)  Skimming  the  fermentation  vessels,  as 

necessary. 

(4)  Be  constructed  in  such  a  manner  that 
floors,  vralls,  and  ceilings  may  be 
adequately  cleaned  and  kept  clean  and 
kept  in  good  repair,  that  drip  or 
condensate  from  fixt\ires.  ducts  and 
pipes  does  not  adulterate  raw  materials, 
in-process  or  finished  dietary  products, 
or  contaminate  product  containers, 
utensils  or  packaging  materials:  and  that 
aisles  or  working  spaces  are  provided 
between  equipment  and  walls  and  are 
adequately  unobstructed  and  of  adequate 


width  to  permit  employees  to  perf(»m 
their  duties  and  to  protect  against 
adulterating  in-process  or  finished 
product,  or  contaminating  processiag 
equipment  with  clothing  or  personal 
contact 

(5)  Provide  adequate  lighting  in  hand- 
washing  areas,  dressing  and  locker 
rooms,  and  toilet  rooms  and  in  all  areas 
whoe  product  is  examined,  processed, 
or  stored  and  where  equipment  or 
utensils  are  cleaned;  and  provide  safety- 
type  light  bulbs,  fixtures,  sky-lights,  or 
other  ^ass  suspended  over  exposed 
product  in  any  step  of  preparation  or 
otherwise  protect  against  product 
adulteration  in  case  of  glass  breakage. 

(6)  Provide  adequate  ventilation  or  control 
equipment  to  maintain  adequate  control 
over  microorganisms,  dust,  humidity, 
and  temperature,  when  appropriate,  for 
the  manufacture  of  dietary  products;  to 
minimize  odors  and  vapors  (including 
steam  and  noxious  fumes)  in  areas  where 
they  may  adulterate  dietary  products; 
and  locate  and  operate  fans  and  other 
air-blowing  equipment  in  a  manner  that 
minimizes  the  potential  for  adulterating 
raw  materials,  in-process  or  finished 
dietary  products,  or  contaminating 
processing  equipment,  utensils  or 
packaging  materials. 

(7)  Provide,  where  necessary,  adequate 
screening  or  other  protection  against 
pests. 

Sanitation  of  Buildings  and  Facilities 

(a)  General  maintenance.  Buildings, 
fixtures,  and  other  physical  facilities  of  the 
plant  shall  be  maintained  in  a  sanitary 
condition  and  shall  be  kept  in  repair 
sufficient  to  prevent  raw  materials,  in- 
process  OT  finished  dietary  products  from 
becoming  adulterated  within  the  meaning  of 
the  act. 

(b)  Cleaning  and  sanitizing  materials. 

(1)  Cleaning  compounds  and  sanitizing 
agents  used  in  cleaning  and  sanitizing 
procedures  shall  be  free  from 
undesirable  microorganisms  and  shall  be 
safe  and  adequate  under  the  conditions 
of  use.  Compliance  with  this 
requirement  may  be  verified  by  any 
effective  means  including  purchase  of 
these  substances  under  a  supplier's 
guarantee  or  certification,  or  examination 
of  these  substances  fm  contamination. 
Only  the  following  toxic  materials  may 
be  used  or  stored  in  a  plant  where 
product  is  processed  or  exposed: 

(i)  Those  raquired  to  maintain  clean  and 

sanitary  conditions; 
(ii)  Those  necessary  for  use  in  laboratory 

testing  procedures; 
(iii)  Those  necessary  for  plant  and 

equipment  maintenance  and  operation; 

and 
(iv)  Those  necessary  for  use  in  the  plant's 

operations. 

(2)  Toxic  cleaning  annpoimds,  sanitizing 
agents,  and  pesticide  chemicals  shall  be 
identified,  used,  held,  and  stored  in  a 
manner  that  protects  against  adulteration 
of  raw  materials,  in-process  or  finished 
product,  or  contamination  of  processing 
equipment  or  packaging  materials.  All 
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relevant  regulations  promulgated  by 
other  Federal,  State,  and  local 
govenunent  agencies  for  the  application, 
use  or  holding  of  these  products  should 
be  followed.  Rodenticides,  insecticides, 
and  fungicides  should  be  registered  and 
used  in  accordance  with  the  Federal 
Insecticide,  Fungicide,  and  Rodentidde 
Act 

(c)  Pest  control.  No  pests  shall  be  allowed 
in  any  area  of  a  dietary  product  ** 
manufecturing  plant.  Effective  measures  shall 
be  taken  to  exclude  pests  from  the  processing 
areas  and  to  protect  against  the  adulteration 
of  product  on  the  premises  by  pests.  The  use 
of  insecticides  or  rodenticides  is  permitted 
only  under  precautions  and  restrictions  that 
will  protect  against  the  adulteration  of  raw 
materials,  in-process  or  finished  product,  or 
contamination  of  processing  equipment, 
utensils  <x  packaging  materials. 

(d)  Water  supply.  Potable  water  at  a 
suitable  temperature,  and  under  pressure  as 
needed,  shall  be  provided  in  all  areas  where 
required  for  the  processing  of  dietary 
products,  for  the  cleaning  of  processing 
equipment,  utensils,  and  packaging 
materials,  or  for  employee  sanitary  facilities. 
Any  water  that  contacts  in-process  or 
finished  dietary  products,  utensils  or 
processing  equifmient  shall  meet  the 
standards  prescribed  in  the  Environmental 
Protection  Agency's  Primary  Drinking  Water 
Regulations  (40  CFR  part  141). 

(e)  Plumbing.  Plumbing  shall  be  of 
adequate  size  and  design  and  adequately 
installed  and  maintained  to: 

(1)  Carry  sufficient  quantities  of  water  to 
required  locations  throughout  the  plant. 

(2)  Properly  convey  sewage  and  liquid 
disposable  waste  from  the  plant. 

(3)  Avoid  constituting  a  source  of 
adulteration  to  product,  or 
contamination  of  water  supplies, 
processing  equipment,  or  utensils  or 
creating  an  unsanitary  condition. 

(4)  Provide  adequate  floor  drainage  or  other 
appropriate  means  of  water  removal  in 
all  areas  where  floors  are  subject  to 
flooding-type  cleaning  or  where  normal 
operations  release  or  discharge  water  or 
other  liquid  waste  on  the  floor. 

(5)  Provide  that  there  is  not  backflow  from, 
or  crossconnection  between,  piping 
systems  that  discharge  waste  water  or 
sewage  and  piping  systems  that  carry 
water  used  for  the  manufactiue  of  dietary 
products. 

(f)  Sewage  disposal.  Sewage  disposal  shall 
be  made  into  an  adequate  sewerage  system  or 
disposed  of  through  other  adequate  means. 

(g)  Toilet  facilities.  Each  plant  shall 
provide  its  employees  with  adequate,  readily 
accessible  toilet  facilities.  Compliance  with 
this  requirement  may  be  accomplished  by: 

(1)  Maintaining  the  focilities  in  a  sanitary 
condition. 

(2)  Keeping  the  facilities  in  good  repair  at 
all  times. 

(3)  Providing  self-closing  doors. 

(4)  Providing  doors  that  do  not  open  into 
areas  where  dietary  product  is  exposed 
to  airi>ome  contamination,  except  where 
alternate  means  have  been  taken  to 
protect  against  suc:h  contaminatfon  (such 
as  double  doon  or  positive  air-flow 
systems). 


(h)  Hand-washing  facilities.  Hand-washing 
facilities  shall  be  adequate  and  convenient 
and  be  furnished  with  running  water  at  a 
suitable  temperature.  Compliance  with  this 
requirement  may  be  accomplished  by 
providing: 

(1)  Hand-washing  and,  where  appropriate, 
hand-sanitizing  facilities  at  each  location 
in  the  plant  where  good  sanitary 
practices  require  employees  to  wash 
and/or  sanitize  their  hands. 

(2)  Effective  hand-cleaning  and  sanitizing 
preparations. 

(3)  Air  driers,  sanitary  towel  service  or 
suitable  drying  devices. 

(4)  Devices  or  fixtures,  such  as  water 
control  valves,  so  designed  and 
constructed  to  protect  against 
recontamination  of  clean,  sanitized 
hands. 

(5)  Readily  understandable  signs  directing 
employees  handling  unprotected 
product,  packaging  materials,  utensib  or 
processing  equipment  to  wash  and, 
where  appropriate,  sanitize  their  hands 
before  they  start  work,  after  each  absence 
from  post  of  duty,  and  when  their  hands 
may  have  become  soiled  or 
contaminated.  These  signs  may  be 

°  posted  in  the  processing  room(s)  and  in 
all  other  areas  where  employees  may 
handle  such  products,  materials,  utensils 
or  equipment 

(6)  Refuse  receptacles  that  are  constructed 
and  maintained  in  a  manner  that  protects 
against  adulteration  of  dietary  products. 

(i)  Rubbish  disposal.  Rubbish  shall  be  so 
conveyed,  stored,  and  disposed  of  as  to 
minimize  the  development  of  odor,  minimize 
the  potential  for  the  waste  becoming  an 
attractant  and  harborage  or  breeding  place  for 
pests,  and  protect  against  adulteration  of  raw 
materials,  in-process  or  finished  dietary 
products,  or  contamination  of  utensils, 
processing  equipment,  water  supplies,  and 
ground  surfaces. 

(j)  Supervisioa  Overall  sanitation  of  the 
plant  shall  be  imder  the  supervision  of  one 
or  more  individuals  qualified  by  education, 
experience  and  training  (or  any  combination 
thereof)  assigned  responsibility  for  assuring 
that  sanitation  procedures  are  accomplished. 

Equipment  and  Utensils 

(a)  Design  and  construction. 

(1)  All  plant  equipment  and  utensils  shall 
be  so  designed  and  of  such  material  and 
workmanship  as  to  be  adequately 
claanable,  and  shall  be  properly 
maintained. 

(2)  The  design,  construction  and  use  of 
equipment  and  utensils  shall  preclude 
the  adulteration  of  raw  materials, 
packaging  materials,  in-process  materials 
or  finished  product  with  lubricants,  foel, 
metal  fragments,  contaminated  water,  or 
any  other  contaminants. 

(3)  All  equipment  should  be  so  installed 
and  maintained  as  to  facilitate  the 
cleaning  of  the  equipment  and  of  all 
adjacent  spaces.  Processing  equipment 
and  utensils  shall  be  corrosion-resistant 
when  in  contact  with  raw  materials,  in- 
process  or  finished  dietary  product.  They 
shall  be  made  of  nontoxic  materials  and 
designed  to  withstand  the  environment 


of  their  intended  use  and  the  action  of 
dietary  products,  and,  if  applicable, 
cleaning  compounds  and  sanitizing 
agents.  Processing  equipment  and 
utensils  shall  be  maintained  to  protect 
dietary  products  from  being  adulterated 
by  any  source. 

(4)  Seams  on  utensib  and  processing 
equipment  shall  be  smoothly  bonded  or 
maintained  so  as  to  minimize 
accumulation  of  product,  dirt,  and 
OTganic  matter  and  thus  minimize  the 
opportunity  for  grovrth  of 
microorganisms. 

(5)  Equipment  that  is  in  the  manufacturing 
or  pnxluct  handling  area  and  that  does 
not  come  into  contact  with  a  dietary 
product  shall  be  so  constructed  that  it 
can  be  kept  in  a  clean  condition. 

(6)  Holding,  conveying,  and  manufacturing 
systems,  including  gravimetric, 
pneumatic,  closed,  and  automated 
systems,  shall  be  of  a  design  and 
construction  that  enables  them  to  be 
maintained  in  an  appropriate  clean 
condition. 

(7)  Each  freezer  and  cold  storage 
compartment  used  to  store  and  hold  a 
dietary  product  capable  «>f  supporting 
growth  of  microoiganisms  shall  be  fitted 
with  an  indicating  thermometer, 
temperature-measiuing  device,  or 
temperature-recording  device  so 
installed  as  to  show  the  temperature 
accurately  within  the  compartment,  and 
should  be  fitted  with  an  automatic 
control  for  regulating  temperature  or 
with  an  automatic  alarm  system  to 
indicate  a  significant  temperature  change 
in  a  manual  operation. 

(8)  Instruments  and  controls  used  in  the 
manufacture,  processing,  packing  or 
holding  dietary  products,  including 
instruments  and  controls  used  for 
measuring,  regulating,  or  recording 
temperatures,  pH,  acidity,  water  activity, 
or  other  conditions  that  control  or 
prevent  the  growth  of  undesirable 
microorganisms  in  such  products  shall 
be  accurate  and  adequately  maintained, 
and  adequate  in  number  for  their 
designated  uses. 

(9)  Compressed  air  or  other  gases 
mechanically  introduced  into  a  dietary 
product  or  used  to  clean  equipment  or 
utensils  shall  be  treated  in  such  a  way 
that  dietary  ingredients  or  dietary 
supplements  are  not  adulterated. 

(b)  Sanitation  of  equipment  and  utensils. 

(1)  Qeaning  and  sanitizing  of  utensils  and 
equipment  shall  be  conducted  in  a 
manner  that  protects  against  adulteration 
of  raw  materials,  in-process  or  finished 
dietary  product,  processing  equipment 
utensils  or  packaging  materials. 

(2)  All  utensils  and  processing  equipment 
shall  be  cleaned  as  frequently  as 
necessary  to  protect  against  product 
adulteration. 

(3)  Utensils  and  processing  equipment 
used  for  manufacturing  or  holding  of  dry 
dietary  products  shall  be  in  a  dry, 
sanitary  condition  at  the  time  of  use. 
When  the  surfaces  are  weKleaned,  they 
shall,  when  necessary,  be  sanitized  and 
thoroughly  dried  befbre  subsequent  use. 
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(4)  In  wet  processing,  when  cleaning  is 
necessary  to  protect  against  the 
introduction  of  microorganisms  into  a 
dietaiy  product,  all  utensils  and 
processing  equipment  shall  be  cleaned 
and  sanitized  as  appropriate  before  use 
and  after  any  interruption  during  which 
the  utensils  or  processing  equipment 
may  have  become  contaminated.  Where 
equipment  and  utensils  are  used  in  a 
continuous  production  operation  or  in 
back-to-back  operations  involving 
different  batches  of  the  same  products, 
the  utensils  and  product-contact  surCaces 
of  the  equipment  shall  be  cleaned  and 
sanitized  as  appropriate. 

(5)  Nonproduct-contact  surges  of 
equipment  should  be  cleaned  as 
frequently  as  necessary  to  protect  against 
product  adulteration. 

(6)  Single-service  articles  (such  as  utensils 
intended  for  one-time  use,  paper  cups, 
and  paper  towels)  should  be  stored  in 
appropriate  containers  and  shall  be 
handled,  dispensed,  used,  and  disposed 
of  in  a  manner  that  protects  against 
adulteration  of  dietary  products,  and 
contamination  of  utensils  and  processing 
equipment. 

(7)  Sanitizing  agents  shall  be  adequate  and 
safe  under  conditions  of  use.  Any 
focility,  procedure,  or  machine  is 
acceptable  for  cleaning  and  sanitizing 
equipment  and  utensils  if  it  is 
established  that  the  facility,  procedure, 
or  machine  will  routinely  render 
equipment  and  utensils  clean  and 
provide  adequate  cleaning  and  sanitizing 
treatment 

(8)  Qeaned  and  sanitized  portable 
equipment  with  product-contact  surfeces 
and  utensils  should  be  stored  in :. 
location  and  manner  that  protects 
product-contact  surfaces  from 
contamination. 

(9)  Equipment  and  utensils  and  finished 
product  containers  shall  be  maintained 
in  an  acceptable  condition  through 
appropriate  cleaning  and  sanitizing,  as 
necessary.  Insofar  as  necessary, 
equipment  shall  be  taken  apart  for 
thorough  cleaning. 

(10)  Written  procedures  shall  be 
established  and  followed  for  cleaning 
and  maintaining  equipment  and  utensils 
used  in  the  manufacture  of  dietary 
products. 

(11)  A  written  record  of  major  equipment 
cleaning  and  use  shall  be  maintained  in 
individual  equipment  logs  that  show  the 
date,  product  and  lot  number  of  each 
batch  processed.  The  persons  performing 
the  cleaning  shall  record  in  the  log  that 
the  work  was  performed.  Entries  in  the 
log  should  be  in  chronological  order. 

(12)  Equipment,  containers,  and  utensils 
used  to  convey,  hold,  or  store  raw 
materials,  in-[MOcess  material,  rework,  or 
Hnished  product  shall  be  constructed, 
handled,  and  maintained  during 
manufacturing  or  storage  in  a  manner 
that  protects  against  contamination. 

Quality  Control  and  Laboratory  Operations 

Appropriate  quality  control  operations 
shall  be  employed  to  assure  that  dietary 


products  conform  to  appropriate  standards  of 
purity,  quality  and  composition,  and  that 
packaging  materials  are  safe  and  suitable  for 
their  intended  purpose, 
(a)  Quality  control  unit. 

(1)  There  shall  be  a  quality  control  unit 
that  has  the  responsibility  and  authority 
to: 

(i)  Approve  or  reject  all  procedures, 
specifications,  controls,  tests  and 
examinations,  or  deviations  from  them, 
that  impact  the  purity,  quality  and 
composition  of  a  dietary  ingredient  or 
dietary  supplement; 

(ii)  Approve  or  reject  all  raw  materials, 
packaging  materials  labeling,  and 
finished  dietary  products,  including 
products  manufactured,  processed, 
packed,  or  held  under  contract  by 
another  company,  based  on  adequate 
determination  of  conformance  to 
established  specifications;  and 

(iii)  Assure  that  completed  production 
records  are  reviewed  as  appropriate. 
Quality  control  shall  be  responsible  for 
evaluation  of  errors  committed  in  the 
manufacture  of  a  product  and  shall  have 
the  final  authority  to  determine  if  the 
error  may  be  corrected  in  such  manner 
that  the  product  can  be  approved  for 
distribution  or  must  be  destroyed.  Such 
evaluations  and  their  resolution  must  be 
documented  and  maintained  with  and/or 
cross  referenced  in  the  batch  production 
record. 

(2)  Adequate  laboratory  facilities  should  be 
available,  as  needed,  to  the  quality 
control  unit 

(3)  The  responsibilities  and  procedures 
applicable  to  the  quality  control  unit 
shall  be  established  in  writing  and 
followed. 

(b)  Laboratory  records.  Laboratory  records 
shall  be  maintained  and  shall  include 
complete  data  derived  from  all  specified 
tests. 

(c)  Expiration  dating. 

(1)  Whenever  a  dietary  ingredient  or 
dietary  supplement  bean  an  expiration 
date,  such  date  shall  be  supported  by 
data  and  rationale  to  reasonably  assiue 
that  the  product  meets  established 
specifications  at  the  expiration  date. 

(2)  Appropriate  accelerated  stability 
studies  or  data  fitjm  similar  product 
formulations  may  be  used  for  an  initial 
determination  of  shelf  life.  Product  shelf 
life  shall  be  confirmed  and  may  be 
extended  on  the  basis  of  real  time  studies 
on  product  stored  under  labeled  storage 
conditions. 

Production  and  Process  Controls 

(a)  Master  production  and  control  records. 

(1)  To  assure  uniformity  from  batch  to 
batch,  a  master  production  and  control 
reconl  shall  be  prepared  for  the 
manufacture  of  each  dietary  ingredient 
and  dietary  supplement,  and  shall  be 
reviewed  and  approved  by  the  quality 
control  unit. 

(2)  Master  production  and  control  records 
shall  include,  as  appropriate. 

(i)  A  complete  list  of  raw  materials  used  in 
the  manufacture  of  a  dietary  product, 
designated  by  names  or  codes 


sufficiently  specific  to  indicate  any 
special  quality  characteristic(s). 

(ii)  An  accurate  statement  of  the  weight  or 
measure  of  each  raw  material  used  in  the 
manufacture  of  a  dietary  product.  Each 
batch  shall  be  formulated  with  the  intent 
to  provide  not  less  than  100  percent  of 
each  claimed  dietary  ingredient. 

(iiU  For  dietary  supplements,  the  name  and 
weight  or  measure  of  each  dietary 
ingredient  per  unit  or  portion  or  per  imit 
of  weight  or  measure  of  the  supplement 

(iv)  A  statement  concerning  any  calculated 
excess  of  dietary  ingredient  contained  in 
a  dietary  supplement 

(v)  A  statement  of  the  total  weight  or 
measure  of  any  dietary  supplement  unit 

(vi)  A  statement  of  theoretical  weight  or 
measure  of  a  dietary  ingredient  or  dietary 
supplement  expected  at  the  conclusion 
of  manufacture,  including  the  maximum 
and  minimimi  percentages  of  theoretical 
yield  beyond  which  investigation  is 
required. 

(vii)  A  description  of  the  product 
container(s),  closure(8),  and  other 
packaging  materials,  including  positive 
identification  of  all  labeling  usmL 

(viii)  Manufectiuing  and  control 
instructions,  designed  to  assure  that  the 
dietary  product  has  the  purity, 
composition,  and  quality  it  is 
represented  to  possess. 

(b)  Batch  production  and  control  records. 

(1)  Individual  batch  production  and 
control  records  shall  be  prepared  and 
followed  for  each  batch  of  dietary 
product  produced  and  shall  include 
complete  information  relating  to  the 
production  and  control  of  each  batch. 

(2)  These  records  shall  be  an  accurate 
reproduction  of  the  appropriate  master 
production  and  control  record  and  shall 
include  documentation  that  each 
significant  step  in  the  manufacture, 

Processing,  packing,  or  holding  of  ihe 
atch  was  accomplished,  including: 
(i)  Dates; 
(ii)  Identity  of  individual  major  equipment 

and  lines  used; 
(iii)  Specific  identification,  including  lot 

number,  of  each  raw  material  or  in- 
process  material  used; 
(iv)  Weight  or  measure  of  each  raw 

material  used  in  the  course  of 

processing; 
(v)  Quality  control  results; 
(vi)  Inspection  of  the  packaging  and 

labeling  area; 
(vii)  A  statement  of  the  actual  yield  at  the 

conclusion  of  manufacture  and  a 

statement  of  the  percentage  of  theoretical 

yield,  as  appropriate; 
(viii)  Label  control  records,  including 

specimens,  copies,  or  records  of  all 

labels  used; 
(ix)  Description  of  product  containers  and 

closures  used;  and 
(x)  Any  special  notes  of  investigations  or 

deviations  from  the  described  process. 

(3)  Any  deviation  from  written,  approved 
specifications,  standards,  test 
procedures,  or  other  laboratory  control 
mechanisms  shall  be  recorded  and 
justified. 

(c)  Handling  and  storage  of  raw  materials, 
in-process  materials  and  rework. 
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(1)  Raw  materials,  in-process  materials  and 
rework  shall  be  inspected  and  segregated 
or  otherwise  handled  as  necessary  to 
ascertain  that  they  are  clean  and  suitable 
for  processing  into  dietary  products  and 
shall  be  stored  under  conditions  that  will 
protect  against  adulteration  and 
minimize  deterioration. 

Containers  of  raw  materials  should  be 
inspected  on  receipt  to  assure  that  their 
condition  has  not  contributed  to  the 
adulteration  or  deterioration  of  the 
contents. 

Liquid  or  dry  raw  materials  and  other 
ingredients  received  and  stored  in  bulk 
form  shall  be  held  in  a  manner  that 
protects  against  contamination. 

(2)  Raw  agricultural  materials  that  contain 
soil  or  other  contaminants  shall  be 
washed  or  cleaned  as  necessary.  Water 
used  for  washing,  rinsing,  or  conveying 
raw  agricultural  materials  shall  be  safe 
and  of  adequate  sanitary  quality. 
Notwithstanding  the  general  requirement 
for  p>otable  water,  water  may  be  reused 
for  washing,  rinsing,  or  conveying  raw 
agricultural  materials,  if  it  does  not 
increase  the  level  of  contamination  of  the 
such  materials. 

(3)  Raw  materials,  in-process  materials, 
and  rework  shall  be  held  in  bulk,  or  in 
containers  designed  and  constructed  so 
as  to  protect  against  adulteration  and 
shall  be  held  at  such  temperature  and 
relative  humidity  and  in  such  a  manner 
as  to  prevent  a  dietary  ingredient  or 
dietary  supplement  from  becoming 
adulterated  within  the  meaning  of  the 
act  Material  scheduled  for  rework  shall 
be  identified  as  such. 

(4)  Frozen  raw  materials  and  other 
ingredients  shall  be  kept  frozen.  If 
thawing  is  required  prior  to  use,  it  shall 
be  done  in  a  manner  that  prevents  the 
raw  materials  and  other  ingredients  frtnn 
becoming  adulterated  within  the 
meaning  of  the  act. 

(5)  Written  procedures  shall  be  established 
and  followed  describing  the  receipt, 
identification,  examination,  handling, 
sampling,  testing  and  approval  or 
rejection  of  raw  materials. 

(6)  Each  lot  of  raw  material  shall  be 
identified  with  a  distinctive  lot  number 
and  shall  be  appropriately  controlled 
according  to  its  status  (e.g.,  quarantined, 
approved,  reiected). 

(7)  Raw  material  samples  shall  be 
examined  and  tested  as  follows: 

(i)  Each  lot  of  raw  material,  in-process 
material,  and  rework  that  is  liable  to 
adulteration  with  filth,  insect  infestation, 
or  other  visually  evident  extraneous 
material  shall  be  examined  against 
established  specifications  for  such 
adulteration,  and  shall  comply  with  any 
applicable  Food  and  Drug 
Administration  regulations  and 
guidelines.  In  lieu  of  such  examination 
by  the  manufacturer,  a  guarantee  or 
certification  of  examination  may  be 
accepted  from  the  supplier  of  a 
component  provided  that  the 
manufacturer  establishes  the  reliability 
of  the  supplier's  examination. 

(ii)  Bach  lot  of  a  raw  material  that  is  liable 
to  microbiological  contamination  that  is 


objectionable  in  view  of  its  intended  use 
shall  be  subjected  to  microbiological 
tests  before  use.  Raw  materials  shall 
either  not  contain  levels  of 
microorganisms  that  may  produce  food 
poisoning  or  other  disease  in  humans,  or 
they  shall  be  otherwise  treated  during 
manufacturing  operations  so  that  they  no 
longer  contain  levels  that  would  cause 
the  product  to  be  adulterated  within  the 
meaning  of  the  act.  In  lieu  of  such  testing 
by  the  manufactiirer,  a  guarantee  or 
certification  of  analysis  may  be  accepted 
from  the  supplier  of  a  component 
provided  that  the  manufacturer 
establishes  the  reliability  of  the 
supplier's  analyses. 

(iii)  Raw  materials  and  other  ingredients 
susceptible  to  adulteration  with  aflatoxin 
or  other  natural  toxins  shall  comply  with 
current  Food  and  Drug  Administration 
regulations,  guidelines,  and  action  levels 
for  poisonous  or  deleterious  substances 
before  these  materials  or  ingredients  are 
incorporated  into  a  finished  dietary 
ingredient  or  dietary  supplement. 
Cmnpliance  with  this  requirement  may 
be  accomplished  by  analyzing  these 
materials  and  ingredients  for  aflatoxins 
and  other  natural  toxins  or,  in  lieu  of 
such  testing  by  the  manufacturer,  a 
giiarantee  or  certification  of  analysis  may 
be  accepted  from  the  supplier  of  a 
component  provided  that  the 
manufacturer  establishes  the  reliability 
of  the  supplier's  analyses. 

(iv)  Each  lot  of  raw  material  shall  undeigo 
at  least  one  test  by  the  manufacturer  to 
verily  its  identity.  Such  tests  may 
include  any  appropriate  test  with 
sufficient  s{>ecificity  to  determine 
identity,  including  chemical  and 
laboratory  tests,  gross  organoleptic 
analysis,  microscopic  identification,  or 
analysis  of  constituent  markers. 

(v)  Each  lot  of  raw  material  shall  be  tested 
for  conformity  with  all  other  established 
specifications.  In  lieu  of  such  testing  by 
the  manufacturer,  a  guarantee  or 
certification  of  analysis  may  be  accepted 
bom  the  supplier  of  a  component 
provided  thiat  the  manufacturer 
establishes  the  reliability  of  the 
supplier's  analyses. 

(8)  Approved  raw  materials  ^hall  be  rotated 
so  that  the  oldest  approved  stock  is  used 
first.  Deviation  from  this  requirement  is 
permitted  if  such  deviation  is  temporary 
and  appropriate. 

(9)  Raw  materials  shall  be  retested  or 
reexamined  and  approved  or  rejected  by 
the  quality  control  after  a  specified  time 
in  storage  or  after  exposure  to  air,  heat, 
or  other  conditions  that  are  likely  to 
adversely  afiiect  the  purity,  quality,  or 
composition  of  the  raw  material. 

(10)  Rejected  raw  materials,  shall  be 
identified  and  controlled  under  a  system 
that  prevents  their  use  in  manufacturing 
or  processing  operations  for  which  they 
are  unsuitable. 

(d)  Manufacturing  operattons. 

(1)  All  operations  in  the  receiving, 
inspecting,  transfwrting,  segregating, 
preparing,  manufacturing,  packaging, 
and  storing  of  dietary  products  shall  be 


conducted  in  accordance  with  adequate 
sanitation  principles. 

(2)  All  reasonable  precautions  shall  be 
taken  to  assure  that  production 
procedures  do  not  contribute 
adulteration  from  any  source.  Chemical, 
microbial,  or  extraneous-material  testing 
procedures  shall  be  used  where 
necessary  to  identify  sanitation  failures 
or  possible  product  adulteration. 

(3)  All  product  that  has  become 
contaminated  to  the  extent  that  it  is 
adulterated  within  the  meaning  of  the  act 
shall  be  rejected,  or  if  permissible, 
treated  or  processed  to  eliminate  the 
contamination. 

(4)  All  product  manufacturing,  including 
packaging  and  storage,  shall  be 
conducted  under  such  conditions  and 
controls  as  are  necessary  to  minimize  the 
potential  for  the  growth  of 
microorganisms,  or  for  the  adulteration 
of  raw  materials,  in-process  materials 
and  finished  product. 

(5)  Measures  such  as  sterilizing, 
irradiating,  pasteurizing,  freezing, 
refrigerating,  controlling  pH  or 
controlling  water  activity  (a«)  th«t  are 
taken  to  destroy  or  prevent  the  growth  of 
imdesirable  microorganisms,  particularly 
those  of  public  health  significance,  shall 
be  adequate  under  the  conditions  of 
manufacture,  handling,  and  distribution  . 
to  prevent  dietary  products  frtxn  being 
adulterated  within  the  meaning  of  the 
act 

(6)  Work-in-process  shall  be  handled  in  a 
manner  that  protects  against 
adulteration. 

(7)  Effective  measures  shall  be  taken  to 
protect  finished  dietary  ingredients  and 
dietary  supplements  from  adulteration 
by  raw  materials,  in-process  materials  or 
refose.  When  raw  materials,  in-process 
materials  or  refose  are  unprotected,  they 
shall  not  be  handled  simultaneously  in 

a  receiving,  loading,  or  shipping  area  if 
that  handling  could  result  in  adulterated 
dietary  products.  Dietary  ingredients  and 
dietary  supplements  transported  by 
conveyor  shall  be  protected  against 
adulteration  as  necessary. 

(8)  All  raw  material  containers, 
compounding  and  storage  containers, 
processing  lines  and  major  equipment 
used  during  the  production  of  a  batch 
shall  be  properly  identified  at  all  times 
to  indicate  their  contents  and  when 
necessary,  the  phase  of  processing  of  the 
batch. 

(9)  Effective  measures  shall  be  taken  as 
necesstly  to  protect  against  the  inclusion 
of  metal  or  other  extraneous  material  in 
product.  Compliance  with  this 
requirement  may  be  accomplished  by 
using  sieves,  traps,  magnets,  electronic 
metal  detectors,  or  other  suitable 
effisctive  means. 

(10)  Dietary  products,  raw  materials,  and 
in-process  materials  that  are  rejected  or 
adulterated  within  the  meaning  of  the  act 
shall  be  identified,  stored  and  disp>osed 
of  in  a  manner  that  protects  against  the 
adulteration  of  other  products. 

(11)  Written  procedures  shall  be 
established  and  foUowred  that  describe 
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appropriate  tests,  and/or  examinations  to 
be  conducted  that  may  be  necessary  to 
aasure  the  purity,  composition,  and 
qiiality  of  the  finished  product. 

(12)  Written  procedures  shall  be 
established  and  followed  prescribing  the 
method  for  reprocessing  tntches  or 
operational  start-up  materials  that  do  not 
conform  to  finished  goods  standards  or 
specifications.  Finished  goods 
manufactured  using  such  materials  shall 
meet  all  established  purity,  composition, 
and  quality  standards. 

(13)  Macfaanical  manufacturing  steps  such 
as  cutting,  sorting,  inspecting,  shredding, 
drying,  grinding,  blending,  and  sifting 
shall  be  performed  so  as  to  protect 
dietary  ingredients  and  dietary 
supplements  against  adulteration. 
ConipliaQce  writh  this  requirement  may 
be  accomplished  by  providing  adequate 
physical  protection  of  dietary  products 
from  contact  with  adulterants.  Protection 
may  be  provided  by  adequate  cleaning 
and  sanitizing  of  all  processing 
equipment  between  each  manufacturing 
step. 

(14)  Heat  blanching,  when  required  in  the 
preparation  of  a  dietary  product,  should 
be  exacted  by  beating  the  product  to  the 
required  temperature,  holding  it  at  this 
temperature  for  the  required  time,  and 
then  either  rapidly  cooling  the  material 
or  passing  it  to  subsequent 
manufacturing  without  delay. 
Thermophilic  growth  and  contamination 
in  blancfaers  should  be  minimized  by  the 
use  of  adequate  operating  temperatures 
and  by  periodic  cleaning.  WhOTe  the 
blanched  product  is  washed  prior  to 
filling,  potable  water  shall  be  used. 

(15)  Intermediate  or  dehydrated  dietary 
products  that  rely  on  the  control  of  water 
activity  (a.)  for  preventing  the  growth  of 
undesirable  microorganisms  shall  be 
processed  to  and  maintained  at  a  safe 
moisture  level.  Compliance  with  this 
requirement  may  be  accomplished  by 
any  effective  means,  inclucUng 
employment  of  one  or  more  of  the 
following  practices: 

(i)  Monitoring  the  water  activity  (a.)  of  the 
material. 

(ii)  Controlling  the  soluble  solids-water 
ratio  in  finished  product. 

(iii)  Protecting  finished  product  from 
moisture  pickup,  by  use  of  a  moisture 
barrier  or  by  other  means,  so  that  the 
water  activity  (a«)  of  the  product  does 
not  increase  to  an  unsafe  level. 

(16)  Dietary  ingredients  and  dietary 
supplements  that  rely  prind^y  on  the 
control  of  pH  fcv  preventing  the  growth 
of  undesirable  microorganisms  shall  be 
monitored  and  maintained  at  an 
appropriate  pH.  Compliance  «irith  this 
requirement  may  be  accomplished  by 
any  effective  means,  inducing 
employment  of  one  or  man  of  the 
following  practices: 

(i)  Monitoring  the  pH  of  raw  materials,  in 
process  material,  and  finished  product 

(ii)  Controlling  the  amount  of  add  added 
to  the  product 

(17)  When  ice  is  used  in  contact  with 
dietary  products,  it  shall  be  made  from 


potable  water,  and  shall  be  used  only  if 
it  has  been  manufactured  in  accordance 
with  current  good  manufacturing 
practice  as  outlined  in  21  CFR  part  110. 
(e)  Packaging  and  labeling  operations. 

(1)  Filling,  assembling,  packaging,  and 
other  operations  shall  be  perfcrmed  in 
such  a  way  that  dietary  products  are 
protected  against  adulteration. 
Compliance  with  this  requirement  may 
be  accomplished  by  any  effective  means, 
including: 

(i)  Adequate  deaningand  sanitizing  of  all 

filling  and  packaging  equipment, 

utensils,  and  produd  containers,  as 

appropriate, 
(ii)  Using  materials  for  produd  containers 

and  packaging  materials  that  are  safe  and 

suitable, 
(iii)  Providing  physical  protection  from 

adulteration,  particularly  airbmne 

contamination, 
(iv)  Using  sanitary  handling  procedures. 

(2)  Written  procedures  shall  be  established 
and  followed  describing  in  sufficient 
detail  the  control  procedures  employed 
for  the  receipt,  stoirage,  handling, 
sampling,  examination,  and/or  testing 
that  may  be  necessary  to  assure  the 
identity  of  labeling  and  the  appropriate 
identity,  cleanliness  and  quality 
charaderistics  of  fiackaging  materials  for 
dietary  produds. 

(3)  For  dietary  supplements,  labels  and 
other  labeling  materials  for  each  different 
product  type,  strength,  or  quantity  of 
contents  shall  be  stored  separately  with 
suitable  identification. 

(4)  Obsolete  labels,  labeling,  and  other 
packaging  materials  for  dietary  products 
shall  be  destroyed. 

(5)  Written  procedures  shall  be  established 
and  followed  to  assure  that  corred 
labels,  labeling,  and  packaging  materials 
are  issued  and  used  for  dietary  products. 

(6)  Dietary  ingredient  and  dietary 
supplement  packages  shall  be  identified 
with  a  lot  number  that  permits 
determination  of  the  history  of  the 
manufacture  and  control  of  the  batch. 

(7)  Packaged  and  labeled  dietary 
supplements  shall  be  examined  to 
provide  assurance  that  containers  and 
packages  in  the  lot  have  the  axred  label 
and  lot  number.  Products  not  meeting 
spedfications  shall  be  receded  by  the 
quality  control  unit 

Warehousing.  Distribution  and  Poet- 
Distribution  Procedures 

(a)  Storage  and  distribution. 

(1)  Storage  and  transportation  of  finished 
produd  shall  be  under  conditions  that 
will  proted  produd  against  physical, 
chemical,  and  microbial  adulteration  as 
well  as  against  deterioration  of  the 
produd  and  the  container. 

(2)  Adequate  distribution  records  shall  be 
maintained  and  retained  by  the 
manufacturer  at  least  1  year  beyond 
expeded  produd  shelf  life,  whereby  an 
endive  product  recall  can  be  achieved 
should  one  become  necessary. 

(b)  Reserve  samples.  An  appropriately 
identified  reserve  sample  that  is 
representative  of  each  utch  of  a  dietary 


product  should  be  retained  and  stored  under 
conditions  consistent  with  the  produd 
fabeling  until  at  least  1  year  after  the 
expiration  date,  or  if  no  expiration  date  is 
identified  on  the  product,  for  at  least  3  years 
after  the  date  of  manufacture.  The  reserve 
sample  should  be  stored  in  the  same 
immediate  container-closure  system  in  which 
the  finished  produd  is  marketed  or  in  one 
that  provides  similar  protection.  The  reserve 
sample  shall  consist  of  at  least  twice  the 
quantity  necessary  to  perform  all  the  required 
tests. 
Ic)  Records  retention. 

(1)  Any  laboratory,  production,  control  or 
distribution  record  spedfically 
associated  with  a  bateh  of  produd  shall 
be  retained  for  at  least  1  year  after  the 
expiration  date  of  the  batch,  or  if  no 
expiration  date  is  identified  on  the 
produd,  for  at  least  3  years  after  the  date 
of  manufacture. 

(2)  Raw  material  records  shall  be 
maintained  for  at  least  1  year  afrer  the 
expiration  date  of  the  last  batch  of 
produd  incorporating  the  raw  material, 
or  if  no  expiration  date  is  identified  on 
the  produd,  for  at  least  3  years  after  the 
date  of  manufacture  of  the  finished 
produd. 

(d)  Complaint  files. 

(1)  Written  procedures  describing  the 
handling  of  all  written  and  oral 
complaints  regarding  a  dietary  produd 
shall  be  established  and  followed.  Such 
procedures  shall  include  provisions  for 
review  by  the  quality  control  unit  of  any 
complaint  involving  the  possible  failure 
of  a  produd  to  meet  any  of  its 
specifications  and,  for  such  products,  a 
determination  as  to  the  need  for  an 
investigation. 

(2)  A  written  record  of  each  complaint 
shall  be  maintained,  until  at  least  1  year 
after  the  expiration  date  of  the  produd, 
or  1  year  after  the  date  that  the  complaint 
was  received,  whichever  is  longer. 

(3)  The  written  record  shall  indude,  where 
known:  The  name  and  description  of  the 
produd,  lot  number,  name  of 
complainant,  nature  of  complaint,  and 
reply  to  complainant,  if  any. 

(4)  Where  an  investigation  is  conduded, 
the  written  record  shall  include  the 
findings  of  the  investigation  and 
foUowup  action  taken. 

(e)  Returned  products,  fietumed  dietary 
products  shall  be  identified  as  such  and  held, 
if  the  conditions  under  which  returned 
dietery  products  have  been  held,  stored,  or 
shipped  before  or  during  their  return,  or  if 
the  condition  of  the  produd,  its  container, 
carton,  or  labeling  as  a  result  of  storage  or 
shipping,  casts  doubt  on  the  purity, 
composition  or  quality  of  the  (Hodud.  the 
returned  produd  shall  be  destroyed  unless 
examination,  testing,  or  other  investigations 
prove  the  product  meets  appropriate 
standmds  of  purity,  composition,  and 
quality.  A  produd  may  be  reprocessed 
provided  the  subsequent  produd  meets 
appropriate  spedfications.  Records 
pOTtaining  to  returned  products  that  are 
subseqtiently  reprocessed  and/or 
redistributed  shall  be  maintained  and  shall 
iodude  the  name  and  description  of  the 
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product,  lot  number,  reason  for  the  return, 
quantity  returned,  date  of  disposition,  and 
ultimate  disposition  of  the  returned  product 

(f)  Product  salvaging.  Dietary  products  that 
have  been  subjected  to  improper  storage 
conditions  including  extremes  in 
temperature,  humidity  smoke,  fumes, 
piessun,  4ge,  or  radiation  due  to  natural 
disasters,  fires,  accidents,  or  equipment 
hiluras  shall  not  be  salv^ed  and  returned  to 
the  maricetplace.  Whenever  there  is  a 
question  waether  products  have  been 
sul^ected  to  such  conditions,  salvaging 
operations  may  be  cooductml  onlyTftSere  is: 
(1)  Evidence  £ram  laboratory  tests  that  the 
products  meet  all  a{^Ucable  standards  of 
purity,  quality,  and  composition:  and  (2) 
evidence  from  inspection  of  the  premises  that 
the  products  and  their  associated  packaging 
were  net  subjected  to  improper  storage 
ocmditions  as  a  result  of  the  disaster  or 
accident.  Records  ioduding  name,  lot 
number,  and  disposition  shall  be  maintained 
for  products  subject  to  diis  section. 

(g)  Defect  action  levels. 

(1)  Some  dietary  ingredients  and  dietary 
supplements,  even  when  produced 
unider  current  goad  manufecturing 
practice,  contain  natural  or  unavoidable 
defects  that  at  low  levels  are  not 
haardous  to  heahh.  The  Food  and  Drug 
Administration  ettablisbes  maximum 
levels  for  these  deflects  in  dietary 
products  produced  under  current  good 
manuEacturing  practice  and  uses  these 
levels  in  deciding  whether  to 
recommend  regulatory  action. 

(2)  Defect  action  levels  are  established  for 
dietary  products  whenever  it  is 
necessary  and  feasible  to  do  so.  These 
levels  are  subject  to  change  upon  the 
development  of  new  technology  or  the 
availability  of  new  information. 

(3)  Compliance  with  defect  action  levels 
does  not  excuse  violation  of  the 
requirement  in  section  402(aM4)  of  the 
act  that  dietary  products  not  be  prepared, 
packed,  or  held  under  unsanitary 
conditions  or  the  requirements  in  this 
part  that  dietary  product  manubcturers, 
distributors,  and  holders  shall  observe 
current  good  manufacturing  practice. 
Evidence  indicating  that  such  a  violation 
exists  causes  a  dietary  product  to  be 
adulterated  within  the  meaning  of  the 
act,  even  though  the  amounts  ol  natural 
or  tmavoidabte  defects  are  lower  than  the 
currently  established  defiact  action 
levels,  llie  manufecturw,  distributor, 
and  holder  of  a  dietary  product  shall  at 
all  times  utilize  quality  control 
operations  that  reduce  natural  or 
unavoidable  defects  to  the  lowest  level 
currently  feasible. 

(4)  The  mixing  of  a  dietary  ingredient  or 
dietary  supplement  containing  defects 
above  the  current  defect  action  level 
with  another  lot  of  dietary  ingredient  or 
dietary  supplement  is  not  permitted  and 
renders  the  final  product  adulterated 
within  the  meaning  of  the  act,  regardless 
of  the  defect  level  of  the  final  product 

(5)  A  compilation  of  the  current  defect 
action  levns  for  natural  or  unavoidable 
defects  in  dietary  products  that  present 
no  health  hatard  may  be  obtained  upon 


request  from  the  Industry  Programs 
Branch  (HFF-326),  Canter  for  Food 
Safety  and  AppUed  Nutriticm.  Pood  and 
Drug  Administration,  200  C  St  SW., 
Washington.  DC  20204. 

m.  EoHMBiic  Imms 

FDA  requests  omiment  on  and 
descriptions  of  CX^ifP  in  ^ba  dietary 
supplement  industry.  The  agency  seeks 
informaticm  on  how  closely  the-cuirent 
practices  of  lirms  manufacturing  dietary 
supplements  omform  to  the  industry 
submission,  and  on  how  costly  it  would 
be  to  bring  those  practices  into 
conformity.  The  agency  asks  for 
comments  on  whether  there  should  be 
new  CCMP  regulations,  whether  the 
regulations  should  be  mandatary  or 
voluntary,  and,  if  mandatory,  how  long 
it  would  take  establishments  to  come 
into  compliance.  Because  FDA  would 
like  to  determine  how  current 
manufacturing  practices  differ  with 
plant  size,  the  agency  particularly 
reqtiests  oomnients  frtnn  both  small 
businesses  and  large  businesses. 

The  establishment  of  CXSAP  could 
have  eflacts  on  small  businesses  in  the 
dietary  supplement  industry.  There  are 
several  possible  definitions  of  "small" 
that  caa  be  applied  to  dietary 
suf^bsments.  Although  the  Sniall 
Business  Administration  (SBA)  does  not 
define  small  for  the  dietary  supplement 
industry,  the  industry's  products  are 
generally  closest  to  foods  and 
botanicals.  The  SBA  size  standards  for 
small  businesses  are  500  or  fewer 
employees  fw  food  preparations,  750  or 
fewer  employees  for  botanical  products, 
and  annual  sales  revenue  less  than  $5 
mUlion  for  businesses  that  cannot  be 
classified  into  a  specific  industry.  The 
Nutrition  Business  foumal  (August        * 
1996)  divides  firms  into  large  (annual 
sales  over  $100  million),  medium 
(annual  sales  between  $20  and  $100 
million),  and  small  (aimual  sales  under 
$20  million).  Under  any  of  the  possible 
definitions,  instituting  CGMP's  for  the 
industry  has  the  potential  to  affect  a 
significant  number  of  small  businesses. 
FDA  asks  fat  comments  on  this  matter. 

IV.  Soauaary  aad  Reqaest  for 
ComaMBts 

FDA  asks  for  comments  on  the 
regulatory  framewoii:  presented  in  the 
industry  sulHnission  in  section  n.  of  this 
document  and  the  economic  issues 
discussed  above.  In  addition,  the  agency 
requests  comments  on  the  following 
issues: 

1.  Is  there  a  need  to  develop  specific 
defect  action  levels  PAL's)  for  dietary 
ingredients?  While  FDA  has  established 
DAL's  for  many  food  ingredients, 
including  botanical  food  ingredients. 


tbeee  DAL's  reflect  their  use  for  specific 
ptuposes.  fw  exampfe,  the  use  of  many 
botanicals  as  spices,  flavorings,  or  other 
trace  ingredients  in  foods.  The  DAL's 
are  designed  to  provide  reasonable 
assurance  of  the  safety  and 
wholesomeness  of  the  ingredient  %vfaen 
it  is  present  in  the  food  supply  in  small 
quantities.  However,  the  use  of  a 
botanical  in  a  dietary  supplement  may 
result  in  a  much  greater  exposure  to  the 
botanical  ingredient  for  consumers 
because  the  dietary  supplement  will  be 
consiuned  in  greater  amounts  than  if  the 
ingredient  was  in  a  food  as  a  spice  or 
flavoring  agent.  Therefore.  FDA 
tentatively  concludes  that  it  would  not 
be  appropriate  to  apply  the  current 
DAL's  to  dietary  supplements,  and  the 
agency  requests  comments  that  would 
assist  in  developing  DAL's  for  dietary 
supplements. 

2.  FDA  requests  comments  on 
appropriate  testing  requirements  to 
provide  positive  identification  of  dietary 
ingredients,  particularly  plant  materials, 
used  in  dietary  supplements.  The 
misidraitification  of  dietary  ingredients, 
particularly  plant  materials,  usisd  in 
dietary  supplements  may  present  a 
significant  public  health  and  economic 
concern.  However,  the  analytical 
methodology  available  for  identifying 
many  dietary  ingredients  is  limited. 
Furthermore,  section  402(g)(2)  of  the  act 
states  that  CCMP  regulations  may  not 
impose  standards  for  which  there  is  no 
current  and  generidly  available 
analytical  methodology.  FDA  is  asking 
for  comments  on  the  technical  and 
scientific  feasibility  for  the 
identificaticm  of  different  types  of 
dietary  ingredients.  Hie  agency  also 
solicits  information  on  what  constitutes^ 
"adequate  testing"  for  identity  of 
different  types  of  ingredients,  and,  in 
the  absence  of  testing,  what  types  of 
practices  would  be  efiiective  alternatives 
to  testing  to  ensure  the  identity  of 
different  types  of  dietary  ingredients. 

3.  FDA  requests  comments  on 
standards  that  should  be  met  in 
certifying  that  a  dietary  ingredient  or 
dietary  supplement  is  not  contaminated 
with  filth;  that  it  is  free  of  harmful 
contaminants,  pesticide  residues,  or 
other  impurities:  that  it  is 
microbiologicaily  safe;  and  that  it  meets 
specified  quality  and  identity  standards. 
For  food  (§110.80).  it  is  CGMP  for  a 
manufacturer  to  accept  certification 
from  a  supplier  that  prtxlucts  do  not 
contain  microorganisms  or  filth  or  other 
foreign  material  that  would  adulterate 
the  product  in  lieu  of  direct  testing  or 
evaluation  of  the  raw  materials  or  final 
product.  However,  many  ingredients 
used  in  dietary  supplements  do  not 
have  a  history  of  food  use  in  the  United 
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States,  and  thus  the  potential  for 
contanunation  with  microorganisms  or 
filth  is  unknown.  The  agency  does  not 
have  information  that  provides  a  basis 
for  it  to  determine  whether  certification 
by  a  supplier  provides  adequate 
assurance  that  a  dietary  ingredient  is 
v^iat  it  purports  to  be  and  is  not 
adulterated.  Therefore,  the  agency  asks 
for  comments  on  whether  a  certification 
will  provide  assurance  that  dietary 
ingredients  are  not  contaminated,  or 
whether  specific  testing  requirements 
are  necessary  and  would  effectively 
ensure  the  safety  and  wholesomeness  of 
theseproducts. 

4.  CGMP  is  intended  to  ensure  that  a 
firm  follows  quahty  control  and  other 
procedures  necessary  to  ensiire  that  a 
food  is  safe  for  its  intended  use.  It  is 
ponible  that  a  firm  will  develop 
adequate  standard  operating  procedures 
and  other  mechanisms  to  achieve  this 
end,  but  that  such  procedures  will  not 
be  followed.  The  agency  asks  for 
comments  on  whether  Uiere  is  a  need 
for  CGMP  to  include  requirements  for 
manufacturers  to  establish  procedures  to 
document  that  the  procedures 

Srescribed  for  the  manufactiire  of  a 
ietary  supplement  are  followed  on  a 
continuing  or  day-to-day  basis. 

FDA  is  aware  that  no  provision  of  part 
110  deals  with  the  estabUshment  of 
documentation  that  a  manufacturer  is 
following  established  procediires 
prescribed  for  the  manufacture  of  a 
dietary  supplement,  and  that  section 
402(g)  of  the  act  states  that  any  CCMP 
regulations  for  dietary  supplements  are 
to  be  modeled  after  the  CGMP 
regulations  for  food.  However,  FDA's 
tentative  judgment  is  that  section  402(g) 
of  the  act  does  not  preclude  FDA  from 
adopting  CGMP  regulations  for  dietary 
supplements  that  have  no  counterpart  in 
part  110  if  thdre  is  an  appropriate  basis 
for  so  ddng.  FDA  requests  comments  on 
this  issue. 

5.  The  agency  asks  for  comments  on 
whether  dietary  supplement  CGMP 
should  require  that  reports  of  injuries  or 
illnesses  to  a  firm  be  evaluated  by 
competent  medical  authorities  to 
determine  whether  followup  action  is 
necessary  to  protect  the  public  health. 
Many  dietary  supplements  contain 
phannacologically  active  substances, 
and  some  may  contain  potential 
allers^ns  that  result  in  adverse  events  in 
certain  consumers.  The  presence  of 
pharmacologically  active  substances  in 
these  products  distingushes  them  from 
most  other  foods.  Because  of  the 
potential  for  serious  injury  or  illness  in 
some  persons  from  the  consumption  of 
such  substances,  it  may  be  necessary 
that  trained  medical  professionals, 
rather  than  quality  control  or 


nonmedical  scientific/regulatory 
personnel,  evaluate  all  reported  adverse 
events  associated  with  the  use  of  a 
specific  substance  and  advise 
responsible  management  of  their 
findings.  FDA  also  asks  for  conunents 
on  whether  CGMP  for  dietary 
supplements  should  contain  a 
requirement  that  a  firm  estabfish 
procedures  for  determining  whether  a 
reported  injury  constitutes  a  serious 
problem,  and  what  actions  are  to  be 
taken  when  serious  problems  are 
identified. 

FDA  is  aware  that  no  provision  of  part 
110  deals  with  followup  to  reports  of 
illness  or  injury,  and  that  section  402(g) 
of  the  act  states  that  any  CGMP 
regulations  for  dietary  supplements  are 
to  be  modeled  after  the  CGMP 
regulations  for  food.  Howevw,  as  stated 
above,  FDA's  tentative  judgment  is  that 
section  402(g)  of  the  act  does  not 
preclude  FDA  from  adopting  CGMP 
regulations  for  dietary  supplements  that 
have  no  coimterpart  in  part  110  if  there 
is  an  appropriate  basis  for  so  doing. 

6.  FdA  asks  for  comments  (A  whether 
CGMP  for  dietary  supplements  should 
require  that  manufacturers  estabUsh 
procedures  to  identify,  evaluate,  and 
respond  to  potential  safety  concerns 
with  difetary  ingredients.  As  discussed 
above,  many  dietary  ingredients  have 
little  history  of  use  in  food  in  the  United 
States  or  of  use  in  the  amounts  that 
would  be  used  in  a  dietary  supplement. 
Moreover,  dietary  ingredients  are 
excepted  frtmi  the  definition  of  "food 
additive"  in  section  201(s)(6)  of  the  act 
(21  U.S.C.  321(s)(6)).  In  these 
circumstances,  it  may  be  appropriate  to 
provide  that  CGMP  requires  that  a 
manufacturer  critically  evaluate  the 
available  scientific  information  cm  the 
safety  of  the  dietary  ingredients  that  it 
intends  to  use  in  its  products  to  assure 
itself  that  those  products  will  be  safe. 
FDA  asks  for  comments  on  whether 
such  an  evahiaticm  is  necessary,  and,  if 
so,  what  elements  need  to  be  included 
in  such  an  evaluation  and  their  relative 
importance  (e.g.,  the  presence  and 
potency  of  pharmacologically  active 
substances,  the  presence  of  difierent 
microorganisms,  the  presence  df 
different  contaminants  and  impurities). 
In  addition,  the  agency  asks  for 
comments  on  whether  it  should  require 
that  such  an  evaluation  be  documented 
in  a  firm's  records,  and.  if  so.  what  type 
of  records  would  be  adequate  to 
document  that  such  an  evaluation  had 
occiured. 

7.  The  agency  asks  for  comments  on 
whether  specific  controls  are  necessary 
for  computer  controlled  or  assisted 
operations.  Many  modem 
manufacturing  operations  rely  on 


computers  to  ensure  that  proper 
procedures  are  followed  in  the  handling 
and  processing  of  ingredients  and  the 
manufacture  of  food  products.  If  such 
equipment  is  used  in  the  production  of 
dietary  supplements,  FDA  requests 
conunent  on  how  best  to  ensure  that  the 
software  programs  and  equipment  used 
to  direct  and  monitor  the  manufactiuing 
process  are  properly  designed,  tested, 
validated,  and  monitored. 

8.  The  agency  asks  for  comments  on 
whether  certain,  or  all,  of  the 
requirements  for  manufacturing  and 
handling  dietary  ingredients  and  dietary 
supplements  may  be  more  effectively 
addressed  by  a  regulation  based  on  the 
principles  of  Hazard  Analysis  and 
Critical  Control  Points  (HACCP),  rather 
than  the  system  outlined  in  the  industry 
submission.  FDA  has  issued  regufations 
based  on  HACCP  to  ensure  the  safety  of 
other  foods  (i.e.,  seafood)  (Ref.  3)  and 
has  issued  an  advance  notice  of 
proposed  rulemaking  on  the 
appropriateness  of  extending  the 
HACQP  concept  to  othe(  segments  of  the 
food  industry  (Ref.  4).  HACCP-based 
requirements  enable  manufactures  to 
develop  and  implement  {wocesses  and 
controls  that  are  tailored  to  their 
specific  products  and  manufacturing 
operations.  Because  of  the  wide  variety 
of  dietary  ingredients  and  dietary 
supplements  and  because  of  the 
heterogenous  composition  of  the  dietary 
supplement  industry,  CGMP  based  on 
the  principles  of  HACCP  may  provide  a 
more  flexible  and  less  burdensome 
regulatory  framework  for  manufacturers 
and  distributors  than  the  approach  set 
out  in  the  industry  submission. 

9.  The  dietary  supplement  industry 
includes  a  broad  spectrum  of  firms  that 
conduct  one  or  more  distinct  operations, 
such  as  the  manufacture  at  distribution 
of  raw  dietary  ingredients,  the 
manufacture  of  finished  products,  or 
solely  the  distribution  and  sale  of 
finished  products  (manufactured  by  a 
separate  firm)  at  the  wholesale  or  retail 
level.  Consequently,  the  dietary 
supplement  CGMP  regulations  may 
need  to  address  the  distinctive 
requirements  of  eadi  of  these  segments 
of  the  industry  in  order  to  effectively 
ensure  that  dietary  supplements  are 
what  they  are  represented  to  be  and  are 
safe  for  their  intended  use.  The  agency 
asks  for  comments  on  whether  broad 
CGMP  regulations  will  be  adequate,  or 
whether  it  vnll  be  necessary  to  address 
the  operations  of  particular  segments  of 
the  dietary  supplement  industry. 

Vn.  Comraents 

Interested  persons  may,  on  or  before 
May  7, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
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written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the^ 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Vm.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 


Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  of  Meeting,  Center  bit 
Food  Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  Washington,  DC, 
November  30, 1995. 

2.  Discussion  Draft  of  GMP's  for  Dietary 
Supplements,  submitted  to  the  Food  and 
Drug  Administration,  November  21, 1995. 

3.  Food  and  Drug  Administration, 
"Procedures  for  the  Safe  and  Sanitary 
Processing  and  Importing  of  Fish  and  Fishery 


Products,"  final  rule,  60  FR  65096,  Diacember 
18. 1995. 

4.  Food  and  Drug  Administration,  Food 
and  Safety  Assurance  Program; 
"Development  of  Hazard  Analysis  Critical 
Control  Points  for  the  Food  Industry." 
proposed  rule,  59  FR  39888,  August  4, 1994. 

Dated:  December  11, 1996. 
William  BScfaultz. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  97-3014  Filed  2-5-97;  8:45  am] 
■•JJNQ  coot  41M-ei-F 
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Part  V 


Department  of 
Education 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Parts  350,  et  al. 

Disability  and  Rehabilitation  Research 

Projects  and  Centers  Program;  Final  Rule 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

34  CFR  Parts  350. 351, 352, 353. 355, 
357.  and  360 

RIN1820-AB38 

Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  After  reviewing  the 
regulations  governing  the  Disability  and 
Rehabilitation  Research  Programs, 
administered  by  the  Department's 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR),  the 
Secretary  amends  these  regulations. 
These  amendments  consolidate  the 
regulations  for  six  programs  into  one 
CFR  part.  As  part  of  the  Department's 
efforts  to  implement  the  President's 
Regulatory  Reinvention  hiitiative,  the 
amendments  remove  imnecessary 
regulations,  clarify  program 
requirements,  and  improve  the  selection 
criteria. 

EFFECTIVE  DATE:  These  regulations  will 
take  eSiect  on  October  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  202-205- 
8801  or  by  e-mail  to 
da  vid^esquithSed  .gov 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  202- 
205-8133.  An  electronic  copy  of  this 
document  may  be  found  on  the  Internet 
at  the  Etepartment's  home  page  at  http:/ 
/www.ed.gov  in  the  "News"  section. 
SUPPI^MENTARY  INFORMATION:  In  January 
of  1995,  the  Department  developted  its 
"Principles  for  Regulating"  (I^nciples) 
premised  on  the  tenet  that  the 
Department  will  regulate  only  when 
absolutely  necessary.  The  Principles 
were  developed  to  ensure  that  the 
Department  regulates  in  the  most 
flexible,  most  equitable,  and  least 
burdensome  way  possible.  The 
President,  on  March  4, 1995,  announced 
the  Regulatory  Reinvention  Initiative 
(Initiative)  to  reform  the  Federal 
regulatory  system.  The  Initiative 
required  all  Federal  agencies  to  review 
their  regulations  page  by  page. 
Regulators  were  asked  to  eliminate 
obsolete  regulations,  revise  regulations 
to  reward  results  rather  than  process, 
and  streamline  regulations  to  achieve 
agency  goals  in  the  most  efficient  and 
least  intrusive  way  possible.  Since 
March  of  1995,  the  Department  has  been 
reviewing  thoroughly  all  of  its 


regulations  consistent  with  the  Initiative 
and  the  Principles. 

Disability  and  Rehabilitation  Research 
Projects  and  Centers  Program 

As  a  part  of  these  efforts,  the 
Department  examined  all  of  the 
regulations  governing  NIDRR's  existing 
Disability  and  Rehabilitation  Research 
Programs  as  authorized  under  Title  II  of 
the  Rehabilitation  Act  of  1973  (29  U.S.C. 
760-762)  (Act).  After  this  examination, 
the  Secretary  determined  that  the 
regulations  in  Parts  350  (General 
Provisions),  351  (Research  and 
Demonstration  Projects),  352 
(Rehabilitation  Research  and  Training 
Centers),  353  (Rehabilitation 
Engineering  Research  Centers),  355 
(Knowledge  Dissemination  and 
Utilization  Programs),  357  (Field- 
Initiated  Projects),  and  360  (Research 
Training  and  Career  Development 
Program)  could  be  consolidated  and 
iinproved. 

In  addition  to  consolidating  the 
regulations,  the  Secretary  establishes 
one  program  to  govern  many  projects 
and  centers,  the  Disability  and 
RehabiUtation  Research  Projects  and 
Centers  Program  (Program).  The 
Program  contains  three  types  of  projects 
and  two  types  of  centers.  The  Disability 
and  RehabiUtation  Research  and  Related 
Projects  authority  encompasses  the 
ciurent  Research  and  Demonstration 
Projects  program  (Part  351)  and 
Knowledge  Dissemination  and 
Utihzation  Programs  (Part  355).  The 
Field-Initiated  Projects  authority  is 
similar  to  the  existing  Field-Initiated 
Projects  program  (Part  357),  but  the 
scope  of  projects  that  can  be  funded 
imder  the  new  Field-Initiated  Projects 
authority  is  changed.  The  Advanced 
Rehabilitation  Research  Training  Project 
is  the  new  name  for  the  existing 
Research  Training  and  Career 
Development  Program  (Part  360).  The 
Secretary  continues  to  fund 
RehabiUtation  Research  Training 
Centers  and  RehabiUtation  Engineering 
Research  Centers  under  requirements 
virtually  identical  to  the  current  ones. 
The  Secretary  beUeves  that  placing  all 
these  regulations  in  one  CFR  part  makes 
it  easier  for  grantees  to  identify  common 
requirements  and  to  imderstand  the 
differences  among  all  the  projects  and 
centers.  By  making  structural  changes, 
removing  unnecessar^regulations,  and 
revising  regulatory  language,  the 
Secretary  improves  the  existing 
programs  because  he  clarifies  the 
differences  among  the  programs  and 
revises  the  regulations  to  focus  on 
obtaining  the  highest  quaUty  results. 

As  part  of  its  efforts  to  consoUdate  the 
regulations,  the  Department  estabUshes 


a  new  set  of  selection  criteria  for  use  in 
evaluating  all  applications.  This  new 
approach  allows  the  Secretary  to  reduce 
five  different  sets  of  selection  criteria  to 
one. 

On  October  11. 1996.  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Disability 
and  RehabiUtation  Research  Projects 
and  Centers  Program  in  the  Federal 
Register  (61  FR  53560). 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  ideas 
and  obtain  information  needed  to 
achieve  the  goals. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  one  party 
submitted  a  conunent  on  the  proposed 
regulations  that  was  not  substantive. 
Two  parties  submitted  comments  on  the 
proposed  regulations  that  were  received 
after  the  deadline  and  were  not 
considered  for  response.  Except  for 
minor  editorial  and  technical  revisions, 
there  are  no  differences  between  the 
NPRM,  and  these  final  regulations. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legaUy  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

Paperwork  Redaction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995.  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  vaUd  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collections  of 
information  in  these  final  regulations 
are  displayed  at  the  end  of  the  affected 
sections  of  the  regulations. 

Assessment  of  Educational  Impact 

In  the  NPRM,  the  Secretary  requested 
comments  on  whether  the  proposed 
regulations  would  require  transmission 
of  information  that  is  being  gathered  by 
or  is  available  from  any  other  agency  or 
authority  of  the  United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
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require  transmission  of  informaticMi  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

ListofSiri>)ect8 

34  CFR  Part  350 

Disabled,  Grant  programs— education, 
Minority  groups,  Research,  Vocational 
rehabilitation. 

34  CFR  Part  351 

American  Indians,  Disabled,  Grant 
programs — education,  Medical  research, 
Minority  groups.  Research.  Vocational 
rehabilitation. 

34  CFR  Part  352 

American  Indians,  Disabled, 
Education  of  disabled.  Grant  programs — 
education.  Research,  Training  programs, 
Vocational  rehabilitation. 

34  CFR  Part  353 

American  Indians,  Disabled, 
Education  of  disabled.  Grant  programs — 
education,  Research,  Science  and 
technology.  Training  programs. 
Vocational  rehabilitation. 

4  CFR  Part  355 

Disabled,  Grant  programs— education. 
Vocational  rehabilitation. 

34  CFR  Port  357 

Disabled,  Education  of  disabled.  Grant 
programs— education.  Research,  Science 
and  technology.  Vocational 
rehabilitation. 

34  CFR  Part  360 

Disabled,  Education  of  disabled.  Grant 
programs — education.  Research, 
Training  programs,  Vocational 
rehabilitation. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.133,  Disability  and  Rehabilitation 
Research  Protects  and  Centers  Program) 

Dated:  February  3, 1997. 
Jadidi  E.  Hramaim, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Setvices. 

1.  Under  the  authority  of  20  U.S.C 
1221(e)-3.  Title  34  of  the  Code  of 
Federal  Regulations  is  amended  by 
removing  parts  351,  352,  353, 355,  357, 
and  360. 

2.  Part  350  is  revised  to  read  as 
follows: 


PART  350-OI8ABIIJTY  AND 
REHAMUTATION  RESEARCH 
PROJECTS  AND  CENTERS  PROGRAM 

Subpart  A— Qanaral 

350.1  What  is  the  Disability  and 
Rehabilitation  Research  Projects  and . 
Centers  Program? 

350.2  What  is  the  purpose  of  the  Disability 
and  Rehabilitation  Research  Profect  and 
Centers  Program? 

350.3  Who  is  eligible  tor  an  award? 

350.4  What  regulations  apply? 

350.5  What  definitions  apply? 

Sutopart  B—Wlhal  Projects  Deea  the 
Oecielam  AialatT 

350.10  What  are  the  general  requirements 
for  Disability  and  Rehabilitation 
Research  Projects? 

350.11  What  are  tlie  general  requirements 
for  a  Field-Initiat^  Project? 

350.12  What  are  the  general  requirements 
for  an  Advanced  Rehabilitation  Research 
Training  Project? 

350.13  What  must  a  grantee  do  in  carrying 
out  a  research  activity? 

350.14  What  must  a  grantee  do  in  carrying 
out  a  training  activity? 

350.15  What  must  a  grantee  do  in  carrying 
out  a  demonstration  activity? 

350.16  What  must  a  grantee  do  in  carrying 
out  a  development  activity? 

350.17  What  must  a  grantee  do  in  carrying 
out  a  utilization  activity? 

350.18  What  must  a  grantee  do  in  cmying 
out  a  dissemination  activity? 

350.19  What  must  a  grantee  do  in  carrjring 
out  a  technical  assistance  activity? 

Subpart  C—wlwt  RanabWIatiofi 
and  Training  Canlars  Does  the 

350.20  What  general  requirements  must  a 
Rehabilitation  Research  and  Training 
Center  meet? 

350.21  What  collaboration  must  a 
Rehabilitation  Research  and  Training 
Center  engage  in? 

350.22  What  activities  must  a 
Rehabilitation  Research  and  Training 
Center  conduct? 

350.23  What  restriction  exists  on 
Rehabilitation  Research  and  Training 
Centers  regarding  indirect  costs? 

nitftpail  n    WfiBl  nsiiaiilMlBlliiii 
EnginserfnQ  Ressi 
Socratary  Assist? 

350.30  What  requirements  must  a 
Rehabilitation  Engineering  Research 
Center  meet? 

350.31  What  collaboration  must  a 
Rehabilitation  Engineering  Research 
Center  engage  in? 

350.32  What  activities  must  a 
Rehabilitation  Engineering  Research 
Center  conduct? 

350.33  What  cooperation  requirements 
must  a  Rehabilitation  En^eering 
Research  Center  meet? 

350.34  Which  Rehabilitation  Engineering 
Research  Centers  must  have  an  advisory 
committee? 


Csnisfs  Doss  the 


350.35    What  are  the  requirements  for  the 
composition  of  an  advisory  committee? 

Subpart  E— How  Doss  Ons  Apply  for  an 
Award? 

350.40  What  is  required  of  each  applicant 
regarding  the  needs  of  individuals  with 
disabilitias  from  minority  bacltgrounds? 

350.41  What  State  agency  reriew  must  an 
applicant  under  th«  Disalrility  and 
Rehabilitation  Research  Projects  and 
Centers  Program  obtain? 

Subpart  F— How  Doss  tils  SsefMary  Maso 
an  Award? 

350.50  What  is  the  peer  review  process  for 
this  Program? 

350.51  What  is  the  purpose  of  peer  review? 

350.52  What  is  the  composition  of  a  peer 
review  panel? 

350.53  How  does  the  Secretny  evaluate  an 
application? 

350.54  What  selection  criteria  does  the 
Secretary  use  in  evaluating  an 
application? 

350.55  What  are  the  additional 
considerations  for  selecting  Field- 
Initiated  Project  applications  for 
funding? 

Aflsr  an  Awsfdr 

350.60  How  must  a  grantee  conduct 
activities? 

350.61  What  evaluation  requirements  must 
a  grantee  meet? 

350.62  What  are  the  matching 
requirements? 

350.63  What  are  the  requirements  of  a 
grantee  relative  to  the  Qient  Assistance 
Program? 

350.64  What  is  the  required  duration  of  the 
training  in  an  Advanced  Rehabilitation 
Research  Training  Project? 

350.65  What  level  of  participation  u 
required  of  trainees  in  an  Advanced 
Rehabilitation  Research  Training  Project? 

350.66  What  must  a  grantee  include  in  a 
patent  application? 

Andiority:  Section  204;  29  U.S.C  761-762, 
unless  otherwise  noted. 

Subpart  A— QefMTil 

S360.1    What  la  tiis  Disability  and 
RaitabiSitBlien  flsasarch  Pro)setsand 
Csntsfs  PrograniT 

Tlie  Disability  and  Rehabilitation 
Research  Projects  and  Centers  Program 
provides  grants  to  establish  and 
support — 

(a)  The  following  Disability  and 
Rehabilitation  Research  and  Related 
F»rojects: 

(1)  Disability  and  Rehabilitation 
Research  Projects. 

(2)  Field-Initiated  Projects. 

(3)  Advanced  Rehabilitation  Research 
Training  Projects;  and 

(b)  The  following  Disability  and 
Rehabilitation  Research  Centers: 

(1)  Rehabilitation  Researdi  and 
Training  Centers. 

(2)  Rehabilitation  Engineering 
Research  Centers. 
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(Authority:  Section  204;  29  U.S.C  762) 

1390.2    Wtiat  Is  ttw  purpoM  of  ttM 
DtaabilKy  and  FMwbiNtatkm  RMMTCh 
Pro|9Ct  ai«d  Cantars  Program? 

The  piupose  of  the  Disability  and 
RehabiUtation  Research  Project  and 
Centers  Program  is  to  plan  and  conduct 
research,  demonstration  projects, 
training,  and  related  activities, 
including  international  activities,  to— 

(a)  Develop  methods,  procedures,  and 
rehabilitation  technology,  that  maximize 
the  full  inclusion  and  integration  into 
society,  employment,  independent 
living,  family  support,  and  economic 
and  social  self-sufficiency  of  individuals 
with  disabilities,  especially  individuals 
with  the  most  severe  disabilities;  and 

(b)  Improve  the  effectiveness  of 
services  authorized  under  the  Act. 

(Authority:  Section  204(a)  and  (b)(6);  29 
U.S.C  762(a)  and  (b)(6)) 

f3604    WHolaaHgiblaforanaward? 

The  following  entities  are  eUgible  for 
an  award  under  this  program: 

(a)  States. 

(b)  Public  or  private  agencies, 
including  for-profit  agencies. 

(c)  Public  or  private  organizations, 
including  for-profit  organizations. 

(d)  Institutions  of  higher  education. 

(e)  Indian  tribes  and  tribal 
organizations. 

(Authority:  Section  204(a);  29  U.S.C  762(a)) 

1390.4    What  ragutottoiM  apply? 

The  following  regulations  apply  to  the 
Disability  and  Rehabilitation  Research 
Projects  and  (Centers  Program: 

(a)  The  Education  Department  C^neral 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  Part  74  (Administration  of 
Grants  and  Agreements  with  Institutions 
of  Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations). 

(2)  34  CFR  Part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  Part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  C7R  Part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  LocalGovemments). 

(5)  34  CFR  Part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprociirement)  and 
Govemmentwide  Requirements  for 
Drue-Free  Workplace  (Grants)). 

(8)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  Part  350. 
(c)(1)  Sub)ect  to  the  additional 

requirement  in  paragraph  (c)(2)  of  this 


section,  34  CFR  Part  97  (Protection  of 
Human  Subjects). 

(2)  If  an  institutional  review  board 
(IRB)  reviews  research  that  purposefully 
'  requires  inclusion  of  children  with 
disabilities  or  individuals  with  mental 
disabilities  as  research  subjects,  the  IRB 
must  have  at  least  one  member  who  is 
primarily  concerned  with  the  welfare  of 
these  research  subjects. 

(Authority:  29  U.S.C  761a,  762, 42  U.S.C 
300v-l(b)) 

S350.5   What  definitions  apply? 

(a)  The  following  definitions  in  34 
OTl  part  77  apply  to  this  part — 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Equipment 

Facilities 

Grant 

Grantee 

Nonprofit 

Private 

Project 

Project  period 

Public 

Recipient 

Secretary 

Supplies 

State 

(Authority:  Section  202(i)(l);  29  U.S.C. 
761a(i)(l)) 

(b)  The  following  definitions  also 
apply  to  this  part.  Act  means  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
701,  et  seq.),  as  amended. 

(Authority:  Sec.  202(i)(l);  (29  U.S.C 
761a(i)(l)) 

Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially  or  off  the  shelf,  modified, 
or  customized,  that  is  used  to  increase, 
maintain,  or  improve  functional 
capabilities  of  individuals  with 
disabiUties. 

(Authority:  Section  7(23);  29  U.S.C  706(23)) 

Assistive  technology  service  means 
any  service  that  directly  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  technology  device,  including — 

(1)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  the  individual's  customary 
environment: 

(2)  Purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabilities: 

(3)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying. 


maintaining,  re[)airing,  or  replacing 
assistive  technology  devices: 

(4)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
education  and  rehabilitation  plans  and 
programs: 

(5)  Training  or  technical  assistance  for 
individuals  with  disabilities,  or,  if 
appropriate,  their  family  members, 
guardians,  advocates,  or  authorized 
representatives;  and 

(6)  Training  or  technical  assistance  for 
professionals  (including  individuals 
providing  education  and  rehabilitation 
services),  employers,  or  other 
individuals  who  provide  services  to 
employ,  or  are  otherwise  substantially 
involved  in  the  major  lifa  functions  of. 
individuals  with  disabilities. 

(Authority:  Section  7(24);  29  U.S.C  706(24)) 

Disability  means  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities. 

(Authority:  Section  202(i)(l);  29  U.S.C 
761a(i)(l)) 

Individual  with  a  disability  means  any 
individual  whoc 

(1)  Has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  of  the  individual's  major  life 
activities: 

(2)  Has  a  record  of  this  impairment;  or 

(3)  Is  regardec^as  having  this 
impairment. 

(Authority:  Section  7(8)(B);  29  U.S.C 
706(8)(B)) 

Individual  with  a  severe  disability 
means — 

(l)(i)  An  individual  with  a  disability 
who  has  a  severe  physical  or  mental 
impairment  that  seriously  limits  one  or 
more  functional  capacities  (such  as 
mobihty,  communication,  self-care,  self- 
direction,  interpersonal  skills,  work 
tolerance,  or  work  skills)  in  terms  of  an 
employment  outcome; 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  from 
amputation,  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafoess,  head  injury, 
heart  disease,  hemiplegia,  hemophiha, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  muscular  dystrophy, 
musciiloskeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  paraplegia,  quadriplegia. 
other  spinal  cord  impairments,  sickle 
cell  anemia,  specific  learning  disability, 
end-stage  renal  disease,  or  another 
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disability  or  combination  of  disabilities 
determined  on  the  basis  of  an 
assessment  of  rehabilitation  needs  to 
cause  comparable  substantial  functional 
limitation;  or 

(2)  An  individual  with  a  severe 
mental  or  physical  impairment  whose 
ability  to  hmction  independently  in  the 
family  or  community  or  whose  ability  to 
obtain,  maintain,  or  advance  in 
employment  is  substantially  Umited  and 
for  whom  the  delivery  of  independent 
living  services  will  improve  the  ability 
to  function,  continue  hmctioning,  or 
move  towards  functioning 
independently  in  the  fiamily  or 
community  or  to  continue  in 
employment,  respectively. 

(Authority:  Section  7(15)(C):  29  U.S.C. 
706(15MC)) 

Personal  assistance  services  means  a 
range  of  services,  provided  by  one  or 
more  persons,  designed  to  assist  an 
individual  with  a  disability  to  perform 
daily  living  activities,  on  and  off  the  job. 
that  the  individual  would  typically 
perform  if  the  individual  did  not  have 
a  disability.  These  services  must  be 
designed  to  increase  the  individual's 
control  in  life  and  ability  to  perform 
everyday  activities  on  and  off  the  job. 

(Authority:  Section  12(c);  29  U.S.Q  711(c)) 

Rehabilitation  technology  means  the 
systematic  application  of  technologies, 
engineering  methodologies,  or  scientific 
principles  to  meet  the  needs  of  and 
address  the  barriers  confronted  by 
individuals  with  disabilities  in  such 
areas  as  education,  rehabilitation, 
employment,  transportation, 
inde{>endent  living,  and  recreation,  and 
includes  rehabilitation  engineering, 
assistive  technology  devices,  and 
assistive  technology  services. 

(Authority:  Section  7(13);  29  U.S.C  706(13)) 

Research  is  classified  on  a  continuum 
from  basic  to  applied: 

(1)  Basic  research  is  research  in  which 
the  investigator  is  concerned  primarily 
with  gaining  new  knowledge  or 
understanding  of  a  subject  without 
reference  to  any  immediate  application 
or  utility. 

(2)  Applied  research  is  research  in 
which  the  investigator  is  primarily 
interested  in  developing  new 
knowledge,  information  or 
understanding  which  can  be  applied  to 
a  predetermined  rehabilitation  problem 
or  need.  Applied  research  builds  on 
selected  findings  from  basic  research. 

(Authority:  Section  202(i)(l);  29  U.S.C 
761a(i)(l)) 

State  rehabilitation  agency  means  the 
sole  State  agency  designated  to 
administer  (or  supervise  local 


administration  of)  the  State  plan  for 
vocational  rehabilitation  services.  The 
term  includes  the  State  agency  for  the 
blind,  if  designated  as  the  State  agency 
with  respect  to  that  part  of  the  plan 
relating  to  the  vocational  rehabilitation 
of  blind  individuals. 

(Authority:  Section  101(a)(lMA);  29  U.S.C 
721(a)(lXA)) 

Target  population  means  the  group  of 
individuals,  organizations,  or  o^er 
entities  expected  to  be  affected  by  the 
project.  More  than  one  group  may  be 
involved  since  a  project  may  affect  those 
who  receive  services,  provide  services, 
or  administer  services. 

(Authority:  Section  202(i)(l);  29  U.S.C. 
761a(i)(l)) 

Subpart  B— VVhat  Projacts  Doaa  the 
Secretary  Asaiat? 

1350.10  What  are  the  general 
requtrawenU  for  DisabHIty  and 
RehabNItation  Reaeardi  Protects? 

Disabihty  and  Rehabilitation  Research 
Projects  must  meet  the  following 
requirements: 

(a)  Carry  out  one  or  more  of  the 
following  types  of  activities,  as  specified 
in  §§350.13-350.19: 

(1)  Research. 

(2)  Development. 

(3)  Demonstration. 

(4)  Training. 

(5)  Dissemination. 

(6)  Utilization. 

(7)  Technical  assistance. 

(b)  Further  one  or  more  of  the 
purposes  listed  in  §  350.2. 

(Authority:  Section  202;  29  U.S.C  761a) 

5350.11  What  ara  the  general 
requirements  for  a  Field-lnitiatsd  Prelect? 

A  Field-Initiated  Project  must — 

(a)  Further  one  or  more  of  the 
purposes  in  §  350.2;  and 

(b)  Carry  out  one  of  the  following 
types  of  activities: 

(1)  Research. 

(2)  Development. 

(Authority:  Section  202;  29  U.S.C  761a) 

1350.12  What  aro  the  general 
raqulrements  for  an  Advanced 
Rehabilitation  Rsssarch  Training  Pro)ect? 

An  Advanced  Rehabilitation  Research 
Training  Project  must — 

(a)  Provide  research  training  and 
experience  at  an  advanced  level  to 
individuals  with  doctorates  or  similar 
advanced  degrees  who  have  clinical  or 
other  relevant  experience; 

(b)  Further  one  or  more  of  the 
purposes  in  §  350.2;  and 

(c)  Carry  out  all  of  the  following 
activities: 

(1)  Recruitment  and  selection  of 
candidates  for  advanced  research 
training. 


(2)  Provision  of  a  training  program 
that  includes  didactic  and  classroom 
instruction,  is  multidisdplinary,  and 
emphasizes  scientific  methodology,  and 
may  involve  collaboration  among 
institutions. 

(3)  Provision  of  research  experience, 
laboratory  experience  or  its  equivalent 
in  a  community-based  research  setting, 
and  a  practicum  that  involve  each 
individual  in  clinical  research  and  in 
practical  activities  with  organizations 
representing  individuals  with 
disabiUties. 

(4)  Provision  of  academic  mentorship 
or  guidance,  and  opportunities  for 
scientific  collaboration  with  qualified 
researchers  at  the  host  university  and 
other  appropriate  institutions. 

(5)  Provision  of  opp>ortunities  for 
participation  in  the  development  of 
professional  presentations  and 
publications,  and  for  attendance  at 
professional  conferences  and  meetings 
as  appropriate  for  the  individual's  field 
of  study  and  level  of  experience. 

(Authority:  Section  202(k);  29  U.S.C  761a(k)) 

S350.13   What  muat  a  grsntM  do  In 
carrying  out  a  rasearch  acthrtty? 

In  carrying  out  a  research  activity 
under  this  program,  a  grantee  shall — 

(a)  Identify  one  or  more  hypotheses; 
and 

(b)  Based  on  the  hypotheses 
identified,  perform  an  intensive 
systematic  study  directed  toward — 

(1)  New  or  full  scientific  knowledge; 
or 

(2)  Understanding  of  the  subject  or 
problem  studied. 

(Authority:  Section  202;  29  U.S.C  761a) 

f  350.14    What  must  a  grantee  do  In 
carrying  out  a  training  aethfity? 

In  carrying  out  a  training  activity 
under  this  program,  a  grantee  shall 
conduct  a  planned  and  systematic 
sequence  of  supervised  instruction  that 
is  designed  to  impart  predetermined 
skills  and  knowledge. 

(Authority:  Section  202;  29  U.S.C  761a) 

S350.15   What  must  a  grwrtoe  do  in 
carrying  out  a  domonstrstion  adhrity? 

In  carrying  out  a  demonstration 
activity  under  this  program  ^  a  grantee 
shall  apply  results  derived  from 
previous  research,  testing,  or  practice  to 
determine  the  effectiveness  of  a  new 
strategy  or  approach. 

(Authority:  Section  202;  29  U.S.C  761a) 

f350.16   Whatmustagrsnlsedoin 
carrying  out  a  development  activity? 

In  carrying  out  a  development  activity 
under  this  program,  a  grantee  must  use 
knowledge  and  understanding  gained 
fit)m  research  to  create  materials. 
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devices,  systems,  or  methods  beneficial 
to  the  target  population,  including 
design  and  development  of  prototypes 
and  processes. 

(Authority:  Section  202;  29  U.S.C  761a) 

f35ai7    What  must  a  grantee  do  In 
carrying  out  a  utilization  activity? 

In  carrying  out  a  utilization  activity 
under  this  program,  a  grantee  must 
relate  research  findings  to  practical 
applications  in  planning,  poUcy  making, 
program  administration,  and  delivery  of 
services  to  individuals  with  disabilities. 

(Authority:  Section  202;  29  U.S.C  761a) 

1350.18  What  must  a  grantee  do  in 
carrying  out  a  disseniinatton  activity? 

In  carrying  out  a  dissemination 
activity  under  this  program,  a  grantee 
must  systematically  distribute 
information  or  knowledge  through  a 
variety  of  ways  to  potential  users  or 
beneficiaries. 

(Authority:  Section  202;  29  U.S.C.  761a) 

1950.19  What  must  a  grantee  do  in 
cariylng  out  a  teclmlcai  assistance  activity? 

In  carrying  out  a  technical  assistance 
activity  under  this  program,  a  grantee 
must  provide  expertise  or  information 
for  use  in  problem-solving. 

(Authority:  Section  202;  29  U.S.C  761a) 

Subpart  C— What  Rehabilitation 
RMoarch  and  Training  Centers  Does 
the  Secretary  Assist? 

i  350.20    WItat  general  requirements  must 
a  Rehabilitation  Research  and  Training 
Center  nteet? 

A  Rehabilitation  Research  and 
Training  Center  shall — 

(a)  Plan  and  conduct  activities  that 
further  one  or  more  of  the  purposes 
listed  in  §  350.2; 

(b)  Serve  as  a  center  of  national 
excellence  and  as  a  national  or  regional 
resource  for  providers  and  individuals 
with  disabilities  and  the  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives  of  the 
individuals; 

(c)  Be  of  sufficient  size,  scope,  and 
quality  to  effectively  carry  out  the 
activities  in  an  efficient  maimer 
consistent  with  appropriate  State  and 
Federal  law;  and 

(d)  Be  able  to  carry  out  training 
activities  either  directly  or  through 
another  entity  that  can  provide  such 
training. 

(Authority:  Section  204(b)  and  (b)(2)(K);  29 
U.S.C  762(b)  and  (b)(2KK)) 


1350.21    What  collaboration  must  a 
Rehabilitation  Research  snd  Training 
Center  engage  In? 

A  Rehabilitation  Reseerch  and 
Training  Center  must  be  operated  by  or 
in  collaboration  with — 

(a)  One  or  more  institutions  of  higher 
education;  or 

(b)  One  or  more  providers  of 
rehabilitation  or  other  appropriate 
services. 

(Authority:  Section  204(b)(2);  29  U.S.C 
762(b)(2)) 

$350.22    What  activities  must  a 
Rehabilitalion  Research  and  Training 
Center  conduct? 

A  Rehabilitation  Research  and 
Training  Center  shall — 

(a)  Carry  out  research  activities  by 
conducting  coordinated  and  advanced 
programs  of  research  in  rehabilitation 
targeted  toward  the  production  of  new 
knowledge  that  will — 

(1)  Improve  rehabilitation 
methodology  and  service  delivery 
systems; 

(2)  Alleviate  or  stabilize  disabling 
conditions;  and 

(3)  Promote  maximum  social  and 
economic  independence  of  individuals 
with  disabihties; 

(b)  Conduct  training  activities  by 
providing  training  (including  graduate, 
pre-service.  and  in-service  training)  to 
assist — 

(1)  Rehabilitation  personnel  and  other 
individuals  to  more  effectively  provide 
rehabilitation  services:  and 

(2)  Rehabilitation  research  personnel 
and  other  rehabilitation  personnel  to 
improve  their  capacity  to  conduct 
research;  and 

(c)  Conduct  technical  assistance 
activities  by  serving  as  an  informational 
and  tochnical  assistance  resource  for 
providers,  individuals  with  disabihties, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  the  individuals  with 
disabilities,  through  conferences, 
workshops,  public  education  programs, 
in-service  training  programs,  and 
similar  activities. 

$350.23    What  restriction  exists  on 
Rehabilitation  Research  and  Training 
Centers  regarding  indirect  costs? 

A  host  institution  with  which  a 
Rehabihtation  Research  and  Training 
Center  is  afliliated  may  not  collect  more 
than  fifteen  percent  of  the  total  grant 
award  as  indirect  cost  charges, 
notwithstanding  the  provisions  in  34 
CFR  75.562. 

(Authority:  Section  204(b)(2)(O):  29  U.S.C 
762(b)(2)(0)) 


Subpart  0— What  Rahabilltation 
Enginaaring  Rasaarch  Cantars  Doas 
tha  Sacratary  Asaiat? 

$350.30    What  requirements  must  a 
Rehabilitation  Engineering  Research  Center 
meet? 

A  Rehabilitation  Engineering 
Research  Center  shall  plan  and  conduct 
activities  that — 

(a)  Further  one  or  more  of  the 
purposes  Usted  in  §350.2;  and 

(b)  (1)  Lead  to  the  development  of 
methods,  procedures,  and  devices  that 
will  benefit  individuals  with 
disabilities,  especially  those  with  the 
most  severe  disabihties;  or 

(2)  Involve  rehabilitation  technology 
and  enhance  opportunities  for  meeting 
the  needs  of,  and  addressing  the  barriers 
confronted  by,  individuals  with 
disabilities  in  all  aspects  of  their  lives. 

(Authority:  Section  204(b)(3);  29  U.S.C 
762(b)(3)) 

$350.31    Whatcollaboratlonmusta 
RehsMHtation  Engineering  Resesrch  Center 
engage  in? 

A  Rehabihtation  Engineering 
Research  Center  must  be  operated  by  or 
in  collaboration  with — 

(a)  One  or  more  institutions  of  higher 
education;  or 

(b)  One  or  more  nonprofit 
organizations. 

(Authority:  Section  204(b)(3):  29  U.S.C 
762(b)(3)) 

$350.32    What  activities  must  a 
Rehabilitation  Engineering  nessarch  CentM- 
coitduct? 

A  Rehabilitation  Engineering 
Research  Center  shall — 

(a)  Conduct  research  or  demonstration' 
activities  by  using  one  or  more  of  the 
following  strategies: 

(1)  Developing  and  disseminating 
innovative  methods  of  applying 
advanced  technology,  scientific 
achievement,  and  psychological  and 
social  knowledge  to  solve  rehabilitation 
problems  and  remove  environmental 
barriers  through — 

(i)  Planning  and  conducting  research, 
including  cooperative  researdi  with 
public  or  private  agencies  and 
organizations,  designed  to  produce  new 
scientific  knowledge  and  new  or 
improved  methods,  equipment,  or 
devices;  and 

(ii)  Studying  and  evaluating  new  or 
emerging  technologies,  products,  or 
enviroimients  and  their  effectiveness 
and  benefits. 

(2)  Demonstrating  and 
disseminating — 

(i)  Innovative  models  for  the  dehvery 
to  rural  and  urban  areas  of  cost-effiactive 
rehabilitation  technology  services  that 
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%vill  promote  the  use  of  assistive 
technology  services;  and 

(ii)  Other  scientific  research  to  assist 
in  meeting  the  employment  and 
independent  living  needs  of  individuals 
with  severe  disabilities. 

(3)  Conducting  research  and 
demcmstration  activities  that  Cadlitate 
service  deUvery  systems  change  by 
demonstrating,  evaluating, 
dociunenting,  and  disseminating — 

(i)  G>nsumer-responsive  and 
individual  and  family-centered 
innovative  models  for  the  delivery,  to 
both  rural  and  urban  areas,  of 
innovative,  cost-effective  rehabilitation 
technology  services  that  promote  use  of 
rehabiUtation  technology;  and 

(ii)  Other  scientific  research  to  assist 
in  meeting  the  employment  and 
independent  living  needs  of,  and 
addressing  the  bairiers  confronted  by 
individuals  with  disabilities,  including 
individuals  with  severe  disabilities; 

(b)  To  the  extent  consistent  with  the 
natiu«  and  type  of  research  or 
demonstration  activities  described  in 
paragraph  (a)  of  this  section,  carry  out 
research,  training,  and  information 
dissemination  activities  by — 

(1)  Providing  training  opportunities  to 
individuals,  including  individuals  with 
disabilities,  to  enable  them  to  become 
rehabilitation  technology  researchers 
and  practitioners  of  rehabiUtation 
technology  in  conjunction  with 
institutions  of  higher  education  and 
nonprofit  organizations;  and 

(2)  Responding,  through  research  or 
demonstration  activities,  to  the  needs  of 
individuals  with  all  types  of  disabilities 
who  may  benefit  from  the  application  of 
technology  within  the  subject  area  of 
focus  of  the  Center. 

(c)  Conduct  orientation  seminars  for 
rehabilitation  service  personnel  to 
improve  the  appUcation  of 
rehabilitation  technology; 

(d)  Conduct  activities  that  specifically 
demonstrate  means  for  utilizing 
rehabilitation  technology;  and 

(e)  Provide  technical  assistance  and 
consultation  that  are  responsive  to 
concerns  of  service  providers  and 
consiuners. 

(Authority:  Section  204(bM3):  29  U.S.C 
762(b)(3)) 

f3S0.M   What  cooperation  raquSTMiMnts 
miiat  a  nehebWlaHon  Engineering  fleeeerch 
Center  meetr 

A  Rehabilitation  Engineering 
Research  Center — 

(a)  Shall  cooperate  with  State  agencies 
and  other  local.  State,  regional,  and 
national  programs  and  organizations 
developing  or  delivering  rehabiUtation 
technology,  including  State  programs 
funded  under  the  Technology-Related 


Assistance  for  bidividuals  With 
DisabiUties  Act  of  1988  (29  U.S.C.  2201 
et  seq.y,  and 

(b)  To  the  extent  consistent  with  the 
nature  and  type  of  research  or 
demonstration  activities  described  in 
§  350.32(a),  shall  cooperate  with  the 
entities  described  in  paragraph  (a)  of 
this  section  to  provide  information  to 
individuals  with  disabilities  and  their 
parents,  family  members,  guardians, 
advocates,  or  authorized 
representatives,  to^ 

(1)  Increase  awareness  and 
understanding  of  how  rehabiUtation 
technology  can  address  their  needs;  and 

(2)  Increase  awareness  and 
understanding  of  the  range  of  options, 
programs,  services,  and  resources 
available,  including  financing  options 
for  the  technology  and  services  covered 
by  the  subject  area  of  focus  of  the 
Center. 

(Authority:  Section  204(bK3)  and  (c);  29 
U.S.C  762(b)(3)  and  (c)) 

§  350.34   Whicti  nehebllltaMon  Engineering 
Raaaardi  Cantufi  must  haws  m  adviaorv 


A  Rehabilitation  Engineering 
Research  Center  conducting  research  or 
demonstration  activities  that  facilitate 
service  deUvery  systems  change  must 
have  an  advisory  committee. 

(Authority:  Section  204  (bK3)(D):  29  U.S.C 
762  (b)(3MD)) 

f  350.35   What  ere  the  requirementa  for  the 
coniposiuuii  oi  an  wivisory  commimsT 

The  majority  of  a  RehabiUtation 
Engineering  Research  Center  advisory 
committee's  membere  must  be 
comprised  of  individuals  with 
disabiUties  who  are  users  of 
rehabilitation  technology,  or  their 
parents,  family  members,  guardians, 
advocates,  or  authorized 
representatives. 

(Authority:  Section  204(b)(3)(D):  29  U.S.C 
762(b)(3)(D)) 

Subpart  E— How  Does  One  Apply  for 
an  Award? 

1360.40   What  ie  required  of  eech 
eppHcent  regerdlng  the  r<aede  of  Indhrtduele 
with  dIeebiNliee  froni  ntkKMlty 
beckgrounds7 

(a)  Unless  the  Secretary  indicates 
otherwise  in  a  notice  pubUshed  in  the 
Federal  Register,  an  applicant  for 
assistance  under  this  program  mu^t 
demonstrate  in  its  appUcation  how  it 
will  address,  in  whole  or  in  part,  the 
needs  of  individuals  with  disabiUties 
from  minority  backgrounds. 

(b)  The  approaches  an  appUcant  may 
take  to  meet  this  requirement  may 
include  one  or  more  of  the  foUowing: 


(1)  Proposing  project  objectives 
addressing  the  needs  of  individuals 
with  disabilities  from  minority 
backgrounds. 

(2)  Demonstrating  that  the  project  will 
address  a  problem  that  is  of  particular 
significance  to  individuals  with 
disabiUties  from  minority  backgrounds. 

(3)  Demonstrating  that  individuals 
from  minority  bacli^rounds  wiU  be 
included  in  study  samples  in  sufficient 
niunbers  to  generate  information 
pertinent  to  individuals  with  disabiUties 
from  minority  backgrounds. 

(4)  Drawing  study  samples  and 
program  participant  rosters  from 
populations  or  areas  that  include 
individuals  from  minority  backgrounds. 

(5)  Providing  outreach  to  individuals    . 
with  disabilities  from  minority 
backgrounds  to  ensure  that  they  are 
aware  of  rehabiUtaticm  services,  clinical  . 
care,  or  trainiiig  offered  by  the  project. 

(6)  Disseminating  materials  to  or 
otherwise  increasing  the  access  to 
disabiUty  information  among  minority 
populations. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  1820-0027) 
(Aathority:  Sections  21(b)(6):  29  U.S.C 
718b(b)(6)) 

{350.41    What  State  agency  review  muat 
an  appiicent  under  the  DIaeWUty  and 
RehelMlitBtlon  naeeerch  Pro)ect8  and 
Centers  Program  ot>taln7 

(a)  An  appUcant  that  proposes  to 
conduct  research,  demonstrations,  or 
related  activities  that  will  either  involve 
cUents  of  the  State  vocational 
rehabilitation  agency  as  research 
subjects  or  study  vocational 
rehabiUtation  services  or  techniques 
under  this  program,  shall  follow  the 
requirements  in  34  CFR  75.155  through 
75.159. 

(b)  For  the  purposes  of  this  Program, 
"State"  as  used  in  34  CFR  75.155 
through  75.159  means  the  State 
rehabilitation  agency  or  agencies  in  the 
primary  State  or  States  to  be  affected  by 
the  proposed  activities. 

(Authority:  Sections  204(c)  and  306(i);  29 
U.S.C  762(c)  and  766(a)) 

Subpart  F— How  Doas  the  Secretary 
Make  an  Awanlf 

1350.50   What  ia  the  peer  review  prooeee 
for  thie  Program? 

(a)  The  Secretary  refers  each 
application  for  a  grant  governed  by 
those  regulations  in  this  part  to  a  peer 
review  panel  estabUshed  by  the 
Secretary. 

(b)  Peer  review  ptanels  review 
applications  on  the  basis  of  the 
appUcable  selection  criteria  in  §  350.54. 

(Authority:  Section  202(e);  29  U.S.C  761a(e)) 
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136(151    What  Is  tlM  purpose  of  pMT 


The  purpose  of  peer  review  is  to 
insure  that — 

(a)  Those  activities  supported  by  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  are  of 
the  highest  scientific,  administrative, 
and  technical  quaUty;  and 

(b)  Activity  results  may  be  widely 
applied  to  appropriate  target 
populations  and  rehabilitation 
problems. 

(Authority:  Section  202(e);  29  U.S.C  761a(e)) 

f3S0^   What  is  the  composition  of  s  poor 
review  panel? 

(a)  The  Secretary  selects  as  members 
of  a  peer  review  panel  scientists  and 
other  experts  in  rehabilitation  or  related 
fields  who  are  qualiHed.  on  the  basis  of 
training,  knowledge,  or  experience,  to 
give  expert  advice  on  the  merit  of  the 
applications  under  review. 

(b)  Applications  for  awards  of  $60,000 
or  more,  except  those  for  the  purposes 
of  evaluation,  dissemination  of 
information,  or  conferences,  must  be 
reviewed  by  a  peer  review  panel  that 
consists  of  a  majority  of  non-Federal  f 
members. 

(c)  In  selecting  members  to  serve  on 
a  peer  review  panel,  the  Secretary  takes 
into  account  all  of  the  following  factors: 

(1)  The  level  of  formal  scientific  or 
technical  education  completed  by 
potential  panel  members. 

(2)(i)  The  extent  to  which  potential 
panel  members  have  engaged  in 
scientific,  technical,  or  administrative 
activities  appropriate  to  the  category  of 
applications  that  the  panel  will 
consider, 

(ii)  The  roles  of  potential  panel 
members  in  those  activities;  and 

(iii)  The  quality  of  those  activities. 

(3)  The  recognition  received  by 
potential  panel  members  as  reflected  by 
awards  and  other  honors  fit)m  scientific 
and  professional  agencies  and 
organizations  outside  the  Department. 

(4)  Whether  the  panel  includes 
knowledgeable  individuals  with 
disabilities,  or  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  individuals  with 
disabilities. 

(5)  Whether  the  panel  includes 
individuals  from  diverse  populations. 

(Authority:  SecUoos  18  and  202(e);  29  U.S.C 
717  and  761a(e)) 


136(153 

an  appHcaUon? 

(a)(l)(i)  The  Secretary  selects  one  or 
more  of  the  selection  critnia  in  §  350.54 
to  evaluate  an  application: 

(ii)  The  Secretary  establishes  selection 
criteria  based  (m  statutory  provisions 


that  apply  to  the  Program  which  may 
include,  but  are  not  limited  to — 

(A)  Specific  statutory  selection 
criteria; 

(B)  Allowable  activities; 

(C)  Application  content  requirements; 
or 

(D)  Other  pre-award  and  post-award 
conditions;  or 

(iii)  The  Secretary  uses  a  combination 
of  selection  criteria  established  imder 
paragraph  (a)(l)(ii)  of  this  section  and 
selection  criteria  in  §  350.54. 

(2)  For  Field-Initiated  Projects,  the 
Secretary  does  not  consider  §  350.54(b) 
(Responsiveness  to  the  Absolute  or 
Competitive  Priority)  in  evaluating  an 
application. 

(b)(1)  In  considering  selection  criteria 
in  §  350.54,  the  Secretary  selects  one  or 
more  of  the  factors  listed  in  the  criteria 
except  as  provided  for  in  paragraph 
(b)(2)  of  this  section. 

(2)  Under  §  350.54,  the  Secretary 
always  considers  the  factor  in  paragraph 
(n)(2)  of  that  section. 

(c)  The  maximum  possible  iscore  for 
an  application  is  100  points. 

(d)(1)  In  the  application  package  or  a 
notice  published  in  the  Federal 
Register,  the  Secretary  informs 
applicants  of — 

(i)(A)  The  selection  criteria  chosen; 
and 

(B)  The  maximum  possible  score  for 
each  of  the  selection  criteria;  and 

(ii)(A)  The  factors  selected  for 
considering  the  selection  criteria;  and 

(B)  If  points  are  assigned  to  each 
factor,  the  maximum  possible  score  for 
each  factor  under  each  criterion. 

(2)  If  no  points  are  assigned  to  each 
factor,  the  Secretary  evaluates  each 
factor  equally. 

(e)  For  Field-Initiated  Projects,  in 
addition  to  the  selection  criteria,  the 
Secretary  uses  the  additional 
considerations  in  selecting  applications 
for  funding  as  described  in  §  350.55. 

(Authority:  Section  202(e);  29  U.S.C  761a(e)) 

136034   What  sstoctloncrttsrta  doss  the 
Sscfstwy  use  In  svahiallng  an  appUeaUon? 

In  addition  to  criteria  established 
under  §  350.53(a)(l)(ii).  the  Secretary 
may  select  one  or  more  of  the  following 
criteria  in  evaluating  an  application: 

(a)  Importance  of  the  problem.  (1)  The 
Secretary  considers  the  importance  of 
the  problem. 

(2)  In  determining  the  importance  of 
the  prpMem,  the  Secretary  considers 
one  or  more  of  the  following  factors: 

(i)  The  extent  to  which  the  appUcant 
clearly  describes  the  need  and  target 
population. 

(ii)  The  extent  to  which  the  proposed 
activities  huther  the  purposes  of  the 
Act 


(iii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
one  or  more  disabled  populations. 

(iv)  The  extent  to  wnich  the  proposed 
activities  address  a  significant  need  of 
rehabilitation  service  providers. 

(v)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities. 

(vi)  The  extent  to  which  the  applicant 
proposes  to  provide  training  in  a 
rehabilitation  discipline  or  area  of  study 
in  which  there  is  a  shortage  of  qualified 
researchers,  or  to  a  trainee  population  in 
which  there  is  a  need  for  more  qualified 
researchers. 

(vii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population. 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority.  (1)  The  Secretary 
considers  the  responsiveness  of  the 
application  to  an  absolute  or 
competitive  priority  published  in  the 
Federal  Register. 

(2)  In  determining  the  application's 
responsiveness  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority. 

(ii)  The  extent  to  whicn  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  purposes  of  the  absolute 
or  competitive  priority. 

(c)  Design  of  research  activities.  (1) 
The  Secretary  considers  the  extent  to 
which  the  design  of  research  activities 
is  likely  to  be  efiisctive  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
field,  including  a  substantial  addition  to 
the  state-of-the-art. 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  meritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literatiue,  demonstrating 
knowledge  of  the  state-of-the-art; 

(B)  Each  research  hypothesis  is 
theoretically  sound  and  based  on 
current  knowledge: 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size: 

(D)  The  data  collection  and 
measiirement  techniques  are 
appropriate  and  likely  to  be  effective: 
and 
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(E)  The  data  analysis  methods  are 
appropriate. 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable. 

(d)  Design  of  development  activities. 
(1)  The  Secretary  considers  the  extent  to 
which  the  design  of  development 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  (i)  In  determining  the  extent  to 
which  the  design  is  likely  to  be  effective 
in  accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(ii)  The  extent  to  which  the  plan  for 
development,  clinical  testing,  and 
evaluation  of  new  devices  and 
technology  is  likely  to  yield  signiHcant 
products  or  techniques,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  project  will  use  the 
most  effective  and  appropriate 
technology  available  in  developing  the 
new  device  or  technique: 

(B)  The  proposed  development  is 
based  on  a  sound  conceptual  model  that 
demonstrates  an  awareness  of  the  state- 
of-the-art  in  technology; 

(C)  The  new  device  or  technique  will 
be  developed  and  tested  in  an 
appropriate  envirorunent; 

(D)  The  new  device  or  technique  is 
likely  to  be  cost-effective  and  useful; 

(E)  The  new  device  or  technique  has 
the  potential  for  commercial  or  private 
manufacture,  marketing,  and 
distribution  of  the  product;  and 

(F)  The  proposed  development  efforts 
include  adequate  quality  contcols  and, 
as  appropriate,  repeated  testing  of 
products. 

(e)  Design  of  demonstration  activities. 
(1)  The  Secretary  considers  the  extent  to 
which  the  design  of  demonstration 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  efl^ective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
demonstration  activities  build  on 
previous  research,  testing,  or  practices. 

(ii)  The  extent  to  which  the  proposed 
demonstration  activities  include  the  use 
of  proper  methodological  tools  and 
theoretically  sound  procedures  to 
determine  the  effectiveness  of  the 
strategy  or  approach. 

(iii)  The  extent  to  which  the  proposed 
demonstration  activities  include 


innovative  and  effective  strategies  or 
approaches. 

(iv)  The  extent  to  which  the  proposed 
demonstration  activities  are  likely  to 
contribute  to  current  knowledge  and 
-practice  and  be  a  substantial  addition  to 
the  state-of-the-art. 

(v)  The  extent  to  which  the  proposed 
demonstration  activities  can  be  applied 
and  replicated  in  other  settings. 

(f)  Design  of  training  activities.  (1)  The 
Secretary  considers  the  extent  to  which 
the  design  of  training  activities  is  likely 
to  be  effective  in  accomplishing  the 
objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety. 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration. 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter;  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project. 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials. 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities. 

(vi)  The  extent  to  which  the 
applicant's  proposed  recruitment 
program  is  likely  to  be  effective  in 
recruiting  highly  qualified  trainees, 
including  those  who  are  individuals 
with  disabilities. 

(vii)  The  extent  to  which  the 
applicant  is  able  to  carry  out  the 
training  activities,  either  directly  or 
through  another  entity. 

(viii)  The  extent  to  which  the 
proposed  didactic  and  classroom 
training  programs  emphasize  scientific 
methodology  and  are  likely  to  develop 
highly  qualified  researchers. 

(ix)  The  extent  to  which  the  quality 
and  extent  of  the  academic  mentorship, 
guidance,  and  supervision  to  be 
provided  to  each  individual  trainee  are 
of  a  high  level  and  are  likely  to  develop 
highly  qualified  researchers. 

(x)  The  extent  to  which  the  type, 
extent,  and  quality  of  the  proposed 
clinical  and  laboratory  research 
experience,  including  the  opportunity  to 


participate  in  advanced-level  research, 
are  likely  to  develop  highly  qualified 
researchers. 

(xi)  The  extent  to  which  the 
opportunities  for  collegial  and 
collaborative  activities,  exposure  to 
outstanding  scientisfs  in  the  field,  and 
opportunities  to  participate  in  the 
preparation  of  scholarly  or  scientific 
publications  and  presentations  are 
extensive  and  appropriate. 

(g)  Design  of  dissemination  activities. 
(1)  The  Secretary  considers  the  extent  to 
which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  Ukely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter;  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project. 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format. 

(iii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration. 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter. 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities. 

(h)  Design  of  utilization  activities.  (1) 
The  Secretary  considers  the  extent  to 
which  the  design  of  utilization  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accompUshing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  potential 
new  users  of  the  information  or 
technology  have  a  practical  use  for  the 
information  and  are  likely  to  adopt  the 
practices  or  use  the  information  or 
technology,  including  new  devices. 

(ii)  The  extent  to  which  the  utilization 
strategies  are  likeFy  to  be  effiective. 
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(iii)  The  extent  to  which  the 
information  or  technology  is  likely  to  be 
of  use  in  other  settings. 

(i)  Design  of  technical  assistance 
activities.  (1)  The  Secretary  considers 
the  extent  to  which  the  design  of 
technical  assistance  activities  is  likely  to 
be  effective  in  accomplishing  the 
objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effiective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
su^cient  quality,  intensity,  and 
duration. 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter. 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 
population,  and  format  for  providing 
information. 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities. 

(j)  Plan  of  operation.  (1)  The  Secretary 
considers  the  quality  of  the  plan  of 
operation. 

(2)  In  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  deHned 
responsibilities,  and  timelines  for 
accomplishing  project  tasks. 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective. 

(k)  Collaboration.  (1)  The  Secretary 
considers  the  quality  of  collaboration. 

(2)  In  determining  the  quality  of 
collaboration,  the  Secretary  considers 
one  or  more  of  the  following  factors: 

(i)  The  extent  to  which  the  appUcant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project. 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant. 

(iii)  The  extent  to  which  agencies, 
organizations,  or  institutions  that 
commit  to  collaborate  with  the 
applicant  have  the  capacity  to  carry  out 
collaborative  activities. 


(1)  Adequacy  and  reasonableness  of 
the  budget.  (1)  The  Secretary  considers 
the  adequacy  and  the  reasonableness  of 
the  proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  one  or 
more  of  the  following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities. 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justiHed  to  support  the 
proposed  project  activities. 

(iii)  The  extent  to  which  the  applicant 
is  of  sufficient  size,  scope,  and  quality 
to  effectively  carry  out  the  activities  in 
an  efficient  manner. 

(m)  Plan  of  evaluation.  (1)  The 
Secretary  considers  the  quality  of  the 
plan  of  evaluation. 

(2)  In  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation:  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts. 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments. 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population;  and 

(B)  Are  objective,  and  quantiflable  or 
qualitative,  as  appropriate. 

(n)  Project  staff  (1)  The  Secretary 
considers  the  quality  of  the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or 
disability. 

(3)  In  addition,  the  Secretary 
considers  one  or  more  of  the  following: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities. 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project. 


(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literature  of  pertinent 
subject  areas. 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  ffeld. 

(v)  The  extent  to  which  key  personnel 
have  up-to-date  knowledge  from 
research  or  effective  practice  in  the 
subject  area  covered  in  the  priority. 

(o)  Adequacy  and  accessibility  of 
resources.  (1)  The  Secretary  considers 
the  adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  one  or  more  of  the  following 
factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate. 

(ii)  The  quality  of  an  applicant's  past 
performance  in  carrying  out  a  grant. 

(iii)  The  extent  to  which  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  cHnical 
rehabilitation  research. 

(iv)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0027) 
(Authority:  Sections  202  and  204;  29  U.S.C. 
761a  and  762) 

§350.55    What  are  ttte  additional 
considerations  for  selecting  Field-initiated 
Project  applications  for  funding? 

(a)  The  Secretary  reserves  funds  to 
support  some  or  all  of  the  Field-Initiated 
Project  applications  that  have  been 
awarded  points  totaling  80%  or  more  of 
the  maximum  possible  points  under  the 
procedures  described  in  §  350.53. 

(b)  In  making  a  final  selection  of 
applications  to  support  as  Field- 
Initiated  Projects,  the  Secretary 
considers  the  extent  to  which 
applications  that  have  been  awarded  a 
rating  of  80%  or  more  of  the  maximum 
possible  points  and  meet  one  or  more  of 
the  following  conditions: 

(1)  The  proposed  project  represents  a 
unique  opportunity  to  advance 
rehabilitation  knowledge  to  improve  the 
Uves  of  individuals  with  disabilities. 

(2)  The  proposed  project 
complements  research  already  planned 
or  funded  by  the  NIDRR  through  annual 
priorities  published  in  the  Federal 
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Register  or  addresses  the  research  in  a 
new  and  promising  way. 

(Authority:  Sections  202  (g)  and  (i)(l);  29 
U.S.C.  761a(g)  and  761a(i)(l)) 

Subpart  Q— What  Conditions  Must  Be 
Met  After  an  Award? 

§  350.60    How  must  a  grantee  conduct 
activities? 

A  grantee  must — 

(a)  Conduct  all  activities  in  a  manner 
that  is  accessible  to  and  usable  by 
individuals  with  disabilities;  and 

(b)  If  a  grantee  carries  out  more  than 
one  activity,  carry  out  integrated 
activities. 

(Authority:  Sections  202  and  204(b)(2);  29 
U.S.C.  761a  and  762(b)) 

§350.61  What  evaluation  requirements  must 
a  grantee  meet? 

(a)  A  grantee  must  establish 
performance  measures  for  use  in  its 
evaluation  that — 

(1)  Are  clearly  related  to  the — 

(i)  Intended  outcomes  of  the  project; 
and 

(ii)  Expected  impacts  on  the  target 
population;  and 

(2)  To  the  extent  possible  are 
quantifiable,  or  are  objective  and 
qualitative. 

(b)  A  grantee  must  make  periodic 
assessments  of  progress  that  will 
provide  the  grantee  with  performance 
feedback  related  to — 

(1)  Progress  in  implementing  the  plan 
of  operation;  and 

(2)  Progress  in  achieving  the  intended 
outcomes  and  expected  impacts  as 
assessed  by  the  established  performance 
measures. 

(Authority:  Sections  202  and  204;  29  U.S.C. 
761a  and  762) 


§350.62    What  are  the  matching 
requirements? 

(a)  (1)  The  Secretary  may  make  grants 
to  pay  for  part  of  the  costs  of  research 
and  demonstration  projects  that  bear 
directly  on  the  development  of 
procedures,  methods,  and  devices  to 
assist  the  provision  of  vocational  and 
other  rehabilitation  services,  and 
research  training  and  career 
development  projects. 

(2)  Each  grantee  must  participate  in 
the  costs  of  those  projects. 

(3)  The  specific  amount  of  cost 
sharing  to  be  borne  by  each  grantee — 

(i)  Is  negotiated  at  the  time  of  the 
award;  and 

(ii)  Is  not  considered  in  the  selection 
process. 

(b)  (1)  The  Secretary  may  make  grants 
to  pay  for  part  or  all  of  the  costs  of — 

(i)  Establishment  and  support  of 
Rehabihtation  Research  and  Training 
Centers  and  Rehabilitation  Engineering 
Research  Centers;  and 

(ii)  Specialized  research  or 
demonstration  activities  described  in 
Section  204(b)  (2Hl6)  of  the  Act. 

(2)  The  Secretary  determines  at  the 
time  of  the  award  whether  the  grantee 
must  pay  a  portion  of  the  project  or 
center  costs. 

(Authority:  Section  204;  29  U.S.C.  762) 

§  350.63    What  are  the  requirements  of  a 
grantee  relative  to  the  Client  Assistance 
Program? 

All  Projects  and  Centers  that  provide 
services  to  individuals  with  disabilities 
with  funds  awarded  under  this  Program 
must — 

(a)  Advise  those  individuals  who  are 
applicants  for  or  recipients  of  services 
under  the  Act,  or  their  parents,  family 
members,  guardians,  advocates,  or 
authorized  representatives,  of  the 


availability  and  purposes  of  the  Client 
Assistance  Program  (CAP)  funded  under 
the  Act;  and 

(b)  Provide  information  on  the  means 
of  seeking  assistance  under  the  CAP. 

(Authority:  Section  20;  29  U.S.C.  718a) 

§350.64  What  is  the  required  duration  of 
the  training  In  an  Advanced  Rehabilitation 
Research  Training  Pro)ect? 

A  grantee  for  an  Advanced 
Rehabilitation  Research  Training  Project 
shall  provide  training  to  individuals 
that  is  at  least  one  academic  year,  unless 
a  longer  training  period  is  necessary  to 
ensure  that  each  trainee  is  qualified  to 
conduct  independent  research  upon 
completion  of  the  course  of  training. 

(Authority:  Sections  202-204;  29  U.S.C.  760- 
762) 

§  350.65    What  level  of  participation  is 
required  of  trainees  in  an  Advanced 
Rehabilitation  Research  Training  Project? 

Individuals  who  are  receiving  training 
under  an  Advanced  Rehabilitation 
Research  Training  Project  shall  devote 
at  least  eighty  percent  of  their  time  to 
the  activities  of  the  training  program 
during  the  training  period. 

(Authority:  Sections  202-204;  29  U.S.C.  760- 
762) 

§  350.66    What  must  a  grantee  Include  in  a 
patent  application? 

Any  patent  application  filed  by  a 
grantee  for  an  invention  made  under  a 
grant  must  include  the  following 
statement  in  the  first  paragraph: 

The  invention  described  in  this  application 
was  made  under  a  grant  from  the  Department 
of  Education. 

(Authority:  20  U.S.C.  1221e-3) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  423 

Concerning  Trade  Regulation  Rule  on 
Care  Labeling  of  Textile  Wearing 
Apparel  and  Certain  Piece  Goods; 
Conditional  Exemption  From 
Terminology  Section  of  ttie  Care 
Labeling  Rule 

AGENCY:  Federal  Trade  Commission. 

ACTION:  Interim  rule,  with  request  for 
public  comments. 

SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  has 
reviewed  the  public  comments  on  a 
proposed  conditional  exemption  to  its 
Trade  Regulation  Rule  on  Care  Labeling 
of  Textile  Wearing  Apparel  and  Certain 
Piece  Goods  ("the  Care  Labeling  Rule" 
or  "the  Rule")  and  has  decided  to  adopt 
the  conditional  exemption.  The 
conditional  exemption  will  permit  the 
use  of  the  system  of  care  symbols 
developed  by  the  American  Society  for 
Testing  and  Materials  ("ASTM")  and 
designated  as  ASTM  Standard  D5489- 
96c  Guide  to  Care  Symbols  for  Care 
Instructions  on  Consumer  Textile 
Products,  in  lieu  of  words  on  the 
permanently  attached  care  label,  as  long 
as  explanatory  information  is  provided 
to  consumers  for  the  first  18-month 
period  after  the  effective  date  of  the 
conditional  exemption.  The 
Commission  seeks  comments  on  the 
minor  changes  made  in  ASTM  05489 
since  the  Commission  last  sought 
comment  in  November  1995. 

DATES:  This  conditional  exemption  is 
effective  July  1, 1997.  The  incorporation 
by  reference  of  the  ASTM  standard  is 
approved  by  the  Director  of  the  Federal 
Register  effective  July  1, 1997. 
Comments  must  be  received  by  March 
10, 1997. 

ADDRESSES:  Send  comments  to 
Secretary.  Room  159,  Federal  Trade 
Commission,  Washington,  D.C.  20580. 
Comments  should  be  identified  as  "16 
CFR  Part  423— Commeftt."  Copies  of 
this  notice  can  be  obtained  through  the 
Public  Reference  Branch,  Room  130. 
Federal  Trade  Commission, 
Washington.  D.C.  20580;  (202)  326- 
2222;  or  through  the  Commission's 
homepage  on  the  World  Wide  Web  at 
http://www.ftc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Vecellio  or  Edwin 
Rodriguez,  Attorneys,  Federal  Trade 
Commission,  Washington,  DC  20580, 
(202)  326-2966  or  (202)  326-3147. 


SUPPLEMENTARY  INFORMATION: 
L  Introduction 

On  June  15, 1994,  the  Commission 
published  a  Federal  Register  notice 
("FRN"),  requesting  comment  on 
various  aspects  of  the  care  Labeling 
Rule,  including  whether  the  Rule 
should  be  modified  to  permit  the  use  of 
symbols  in  lieu  of  words.*  On 
November  16, 1995,  the  Commission 
published  a  FRN.  60  FR  57552, 
announcing  that  the  Commission  had 
tentatively  determined  to  adopt  a 
proposed  conditional  exemption  to  the 
Care  Labeling  Rule  to  permit  the  use  of 
certain  care  symbols  in  lieu  of  words  on 
the  permanently  attached  care  label. ^ 
The  Notice  sought  additional  comment 
on  the  specifies  of  the  proposal. 

In  particular,  the  November  1995  FRN 
stated  that  the  Commission  had 
tentatively  decided  to  allow  the  use  of 
the  system  of  care  symbols  developed 
by  ASTM  and  designated  as  ASTM 
Standard  D5489  Guide  to  Symbols  for 
Care  Instructions  on  Consumer  Textile 
■  Products,  with  one  exception  and 
addition. 3  Certain  other  modifications  to 
that  system  were  under  consideration  by 
ASTM  at  the  time  the  FRN  was 
published.  The  FRN  described  these 
possible  modifications  and  sought 
comment  on  them.*  In  the  FRN,  the 
Commission  noted  that  the  proposed 
changes  appeared  to  be  usefiil,  and,  if 
these  changes  were  adopted  by  ASTM, 
the  Commission  proposed  adopting  the 
ASTM  system  with  those  changes. 
These  changes  were  adopted  by  ASTM, 
and  were  reflected  in  the  standard 
designated  ASTM  Standard  D5489- 


'  59  FR  30733  (June  15.  1994).  This  notice  sought 
comment  about  the  overall  costs  and  benefits  of  the 
Rule  and  its  overall  regulatory  and  economic 
impact  as  pan  of  the  Commission's  systematic 
review  of  all  its  current  rules  and  guides.  This 
notice  also  sought  comment  on  the  use  of  symbols 
in  lieu  of  words  on  care  labels  and  on  certain  other 
issues. 

*On  December  28. 1995,  the  Commission 
published  a  notice.  60  FR  67102.  seeking  comment 
on  other  parts  of  the  Rule  and  other  proposed 
changes.  The  issues  raised  in  the  December  1995 
notice  will  be  addressed  in  a  separate  FRN  at  a  later 
time. 

'The  Commission  note  that  the  ASTM  "do  not 
bleach"  symbol  (an  empty  triangle  with  an  "X" 
through  it)  had  a  different  meaning  in  Mexico.  To 
avoid  this  conflict,  the  Commission  tentatively 
decided  to  accept  ASTM  Standard  D5489-93  with 
the  exception  of  this  "do  not  bleach"  symbol  and 
the  addition  of  a  shaded  triangle  with  an  "X" 
through  it.  The  exception  is  no  longer  necessary 
because  ASTM  deleted  the  empty  triangle  with  an 
"X"  through  it.  Although  ASTM  replaced  it  with  a 
shaded  triangle  with  an  "X"  through  it,  ASTM 
subsequently  changed  the  "do  not  bleach"  symbol 
again  as  discussed  in  part  IU.A.l.a.  of  this  Notice 
infra. 

*  These  changes  are  described  in  part  UI.A.l.a.  of 
this  Notice  infra. 


96a.5  Certain  additional  minor  changes 
were  made  later  in  1996,  and  these 
changes  are  embodied  in  the  final 
standard  designated  ASTM  Standard 
D5489-96C.6 

After  reviewing  the  39  public 
comments  that  were  submitted  ' 
concerning  the  proposed  conditional 
exemption,  the  Commission  has  now 
decided  to  adopt  the  exemption  and  to 
allow  the  use  of  the  symbol  system 
designated  as  ASTM  Standard  D5489- 
96c. 

IL  Background 

The  Care  Labeling  Rule  was 
promulgated  by  the  Commission  on 
December  16, 1971,  36  FR  23883  (1971), 
and  amended  on  May  20, 1983,  48  FR 
22733  (1983).  The  Rule  makes  it  an 
unfair  or  deceptive  act  or  practice  for 
manufacturers  and  importers  of  textile 
wearing  apparel  and  certain  piece  goods 
to  sell  these  items  without  attaching 
care  labels  stating  "what  regular  care  is 
needed  for  the  ordinary  use  of  the 
product."  (16  CFR  423.6  (a)  and  (b))  The 
Rule  also  requires  that  the  manufacturer 
or  importer  possess,  prior  to  sale,  a 
reasonable  basis  for  the  care 
instructions.  (16  CFR  423.6(c)) 

The  "Terminology"  section  of  the 
Rule,  16  CFR  423.2(b).  currently 
requires  that  care  instructions  be  stated 
in  "appropriate  terms."  although  it  also 
states  that  "any  appropriate  symbols 
may  be  used  on  care  labels  or  care 
instructions,  in  addition  to  the  required 
appropriate  terms  so  long  as  the  terms 


•The  version  of  ASTM  Standard  D5489  discussed 
in  the  November  1995  FRN  was  adopted  by  ASTM 
in  1993  and  officially  referred  to  as  ASTM  Standard 
D5489-93.  When  ASTM  changes  a  standard,  the 
suSix  is  changed  to  reflect  the  year  of  the  revision. 
Thus,  when  Standard  DS489  was  revised  in  early 
1996,  it  was  referred  to  as  ASTM  Standard  D5489- 
96a. 

'These  minor  changes  are  also  described  in  parts 
m.A.l.a.  and  b.  of  this  Notice  infra. 

'The  commenters  included  consumers;  public 
interest-related  groups:  flber,  textile,  or  apparel 
manufacturers,  importers  or  sellers  (or 
conglomerates);  a  federal  government  agency: 
textile  and  clothing  educators:  fiber,  textile,  or 
apparel  manufacturers,  importers  or  retailers  trade 
associatfons,  including  two  associations  from 
foreign  countries:  one  textile  printing  company; 
four  label  manufacturers;  one  association 
representing  the  leather  apparel  industry;  one 
supplier  of  leather  cleaning  products  and 
equipment;  one  Committee  formed  by  industry 
members  from  the  countries  signatory  to  NAFTA: 
one  appliance  manufacturers  trade  association:  two 
standards-related  organizations;  and  three 
representatives  from  foreign  nations.  Each  conmient 
was  assigned  a  number.  The  first  time  a  comment 
is  cited  it  is  cited  by  the  full  name  of  the  commenter 
and  the  assigned  number:  subsequently,  it  is  cited 
by  the  number  and  a  shortened  form  of  the  name. 
The  comments  are  available  for  inspection  in  the 
Public  Reference  Room,  room  130,  Federal  Trade 
Commission,  6th  and  Pennsylvania  Ave.,  NW,. 
Washington,  DC.  from  8:30  a.m.  to  5K)0  p.m., 
Monday  through  Friday,  except  federal  holidays. 
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fulfill  the  requirements  of  this 
regulation."  (Emphasis  added). 

The  FRN  the  Cfommission  published 
on  June  15, 1994  stated  that  the  North 
American  Free  Trade  Agreement 
("NAFTA")  "has  created  industry 
interest  in  being  permitted  to  use 
symbols  in  lieu  of  words  to  provide  care 
instructions,  and  the  Commission  seeks 
comment  on  the  costs  and  benefits  of 
such  a  change."  Based  on  the  comments 
submitted  in  response  to  that  notice,  the 
Commission  decided  to  give  further 
consideration  to  the  use  of  symbols.  In 
a  FRN  published  on  November  16, 1995, 
the  Commission  proposed  a  conditional 
exemption  to  the  "Terminology"  section 
of  the  Rule  to  allow  the  use  of  care 
symbols  without  language.  The 
Commission  proposed  that,  for  a  12 
month  period,  care  labels  with 
information  conveyed  only  in  symbols 
must  be  accompanied  by  hangtags 
explaining  the  meaning  of  the  symbols. 

The  Commission  examined  two 
existing  symbol  systems — the  system  of 
care  symbols  developed  by  the 
International  Association  for  Textile 
Care  Labeling  ("Ginetex")  and  adopted 
by  the  International  Organization  for 
Standardization  ("ISO")  as  International 
Standard  3758,  and  the  system  of  care 
symbols  developed  by  ASTM  and 
designated  as  ASTM  Standard  D5489- 
93 — to  identify  which  conveys  all  or 
most  of  the  information  required  by  the 
Rule  and  meets  other  important 
criteria. 8  The  Commission  concluded 
that  ASTM  Standard  D5489  provided 
symbols  relating  to  the  information 
required  by  the  Rule  and  that  it  best  met 
the  needs  of  consumers  and  industry. 
The  Commission  also  concluded  that 
the  ASTM  system  was  compatible  with 
the  care  symbol  systems  used  in  Canada 
and  Mexico,  and  that  any  difference  . 
among  the  symbol  systems  used  in  these 
countries  did  not  pose  insurmountable 
problems. 

The  Commission  determined  that  the 
use  of  ISO  Standard  3758  was  not 
appropriate  for  the  United  States  for 
three  reasons.  The  Commission 
concluded  that  the  ISO/Ginetex  system 
does  not  provide  symbols  for  some  of 
the  basic  information  required  by  the 
Rule  and,  therefore,  cannot  convey  all 
the  information  that  the  Commission 


■The  ASTM  and  Ginetex  systems  use  the  same 
Hve  basic  symbols:  a  washtub  to  indicate  washing 
(with  a  hand  in  the  washtub  to  indicate  hand 
washing),  a  triangle  to  indicate  bleaching,  a  square 
to  indicate  drying  (and  a  circle  within  a  square  to 
indicate  machine  drying),  an  iron  to  indicate 
ironing,  and  a  circle  to  indicate  drycleaning.  An 
"X"  cancelling  out  the  symbol  warns  against  using 
the  designated  cleaning  technique,  e.g..  "do  not 
dryclean."  The  differences  in  the  systems  consist  in 
the  manner  in  which  reflnements  to  the  basic 
processes  are  conveyed  (or  are  not  conveyed). 


has  found  to  be  necessary  to  prevent  the 
unfair  and  deceptive  practices  that  the 
Rule  was  designed  to  prevent.^  The 
Ginetex  system  also  assumes  that 
washing  machines  have  internal 
mechanisms  for  heating  water  to  a 
precise  temperature,  and  it  links 
symbols  for  cool-down  rinse,  reduced 
spin,  and  reduced  mechanical  action  to 
precise  temperature  settings.  In 
addition,  it  includes  only  normal  and 
low  temperature  ranges  for  tumble 
drying.  Both  of  these  aspects  of  the 
Ginetex  system  are  inconsistent  with  the 
technology  of  laundry  equipment  used 
in  the  United  States.  The  Commission 
also  determined  that  Ginetex's  assertion 
of  trademark  rights  relating  to  the  ISO/ 
Ginetex  symbols  weighed  against 
adoption  of  that  system. 

III.  Analysis  of  Comments 

The  Commission  received  39 
comments  in  response  to  the  November 
16, 1995  FRN.  These  comments 
overwhelmingly  support  allowing  the 
voluntary  use  of  a  system  of  symbols 
without  language  to  communicate  care 
instructions.*"  Only  two  comments 


''The  Commission  noted  that  the  ISO/Ginetex 
system  has  no  symbols  for  natural  drying,  the  use 
of  non-chlorine  bleach,  or  the  use  of  steam  in 
ironing,  which  are  care  practices  addressed  by  the 
Rule.  The  Conunission  also  noted  that  the  ISO/ 
Ginetex  system's  symbol  for  drycleaning  does  not 
address  all  the  warnings  required  by  the  Rule  for 
drycleaning.  In  the  Ginetex  system,  an  underlined 
circle  warns  professional  drycleaners  generally 
about  potential  harm  from  "mechanical  action  and/ 
or  drying  temperature  and/or  water  addition  in  the 
solvent."  But  the  ISO/Ginetex  system  does  not  have 
a  method  for  providing  warnings  about  which 
s(>eciric  parts  of  the  drycleaning  process  should  be 
avoided  as  required  by  Section  423.6(b)(21(ii)  of  the 
Rule.  Ginetex  (14)  stated  at  p. 3  that  a  symbol  that 
provides  warnings  about  all  potential  problems 
would  be  very  complicated  and  difHcult  to 
understand  and  that  professional  cleane.'^  should 
know  what  drycleaning  process  is  required 
depending  on  the  textile  article.  But  this  position 
shifts  the  burden  from  the  manufacturer  or  importer 
subject  to  the  Rule  to  the  cleaner.  In  adopting  the 
Rule,  the  Commission  determined  that  the 
manufacturer  or  importer  was  in  the  best  position 
to  obtain  information  about  the  components  of  a 
garment  and  how  the  garment  should  be  cleaned. 

«>H.H.  Cutler  (1)  p.l;  Salant  Corporation  (2)  p.l: 
Ardis  W.  Koester  (3)  p.l:  National  Association  of 
Hosiery  Manufacturers  (4)  p.l:  Kirk's  Suede-Life. 
Inc.  (5):  Consumers  Union  (7)  p.l:  Supreme 
International  (8)  p.l:  Host  Apparel,  Inc  (9)  p.l; 
Cranston  Print  Works  Company  (10)  p.l:  United 
Stales  Association  of  Importers  of  Textiles  and 
Apparel  (11)  p.2:  Leather  Apparel  Association.  Inc. 
(12):  American  Textile  Manufacturers  Institute  (13) 
p.l:  International  Association  for  Textile  Care 
Labeling  (14)  p.l:  American  Apparel  Manufacturers 
Association  (IS)  p.l:  Trilateral  Labeling  Committee 
(16)  p.2:  Paxar  Corporation  (17)  p.l:  Robert  D. 
Stiehler  (18)  p.l:  Italian  Federation  of  Associations 
of  Textile  and  Clothing  Industries  (19)  p.2:  National 
Knitwear  &  Sportswear  Association  (20)  p.l: 
Wamaco,  Inc.  (21)  p.l:  International  Fabricare 
Institute  (22)  p.l:  Springs  Industries,  Inc.  (23)  p.l; 
Scott  Tag  ft  Label  Ck>.,  Inc.  (25)  p.l:  Fieldcrest 
Cannon,  Inc.  (26)  p.l:  National  Cotton  Council  pf 
America  (27)  p.l:  United  States  Environmental 


opposed  the  voluntary  use  of  symbols 
without  language.*' 

Some  comments  noted  the  need  for 
additional  symbols  not  found  in  either 
of  the  symbol  systems  that  were 
considered.  Kirk's  and  Leather  stated 
there  was  a  need  for  symbols  for  the 
care  of  leather  wearing  apparel.'^  The 
Care  Labeling  Rule,  however,  applies  to 
textile  wearing  apparel  and  certain  piece 
goods.  In  the  FRN  published  in 
December  1995,  the  Commission 
rejected  a  proposal  to  expand  the 
coverage  of  the  Rule  to  garments  made 
completely  of  leather.  60  FR  67103  n.3 
(Dec.  28. 1995).  EPA  noted  the  need  for 
a  symbol  for  professional  wet 
cleaning.*^  In  a  separate  proceeding, 
however,  the  Commission  is  considering 
whether  to  initiate  a  rulemaking  to 
amend  the  Rule  specifically -to  include 
professional  wet  cleaning.  See  60  FR 
67103  (Dec.  28.  1995).  If  the 
Commission  later  determines  to  amend 
the  Rule  to  encompass  professional  wet 
cleaning,  it  may  be  appropriate  to 
amend  the  conditional  exemption  to 
add  a  symbol  for  professional  wet 
cleaning. 

A.  Comments  Addressing  Most 
Appropriate  Symbols  System 

1 .  The  ASTM  System 

Seventeen  comments  support  the  use 
of  the  ASTM  system  of  care  symbols.'* 
One  comment,  however,  expressed 
concern  about  the  procedures  for 
amending  the  ASTM  system:  that  ASTM 
will  only  review  ASTM  Standard  D5489 
every  five  years,  and  that,  as  a  private 
party,  AST^  may  not  respond  to 
requests  from  the  public  regarding 
changes  to  the  symbol  system."  ASTM, 
however,  can  amend  a  standard  at  any 
time,  not  merely  every  five  years,  and  it 
has  already  made  changes  to  ASTM 


Protection  .\gency  (28)  p.l:  Association  of  Home 
Appliance  Manufacturers  (29)  p.l.  2:  Pittsfield 
Weaving  Co.,  Inc.  (30)  p.l:  Proctor  ft  Gamble  (31) 
p.l:  Labelize,  Inc.  (32)  p.l:  The  European  Apparel 
and  Textile  Organization  (33)  p.l:  |o  Ann  Pullen 
(34)  p.l:  IndusUT  Canada  (35)  p.l:  ASTM 
Subcommittee  D13.62  on  Care  Labeling  (36)  p.l: 
American  Association  of  Family  and  Consumer 
Sciences  (37)  p.l:  Embassy  of  Switzerland  (38)  p.l: 
European  Commission.  Directorate  A  (Industrial 
Policy)  (39)  p.l. 

"Sheila  Settles  (6)  p.l:  Harriet  Nelson  (24) p.l. 

"Comments  5  and  12.  respectively. 

"Comment  28.  p.l. 

'^Cutler  (1)  p.l:  Koester  (3)  p.l:  NAHM  (4)  p.l: 
ATMI  (13)  p.l:  AAMA  (15)  p.2:  TLC  (16)  p.2: 
Stiehler  (18)  p.l:  NKSA  (20)  p.l:  ffl  (22)  p.l; 
Springs  (23)  p.l:  Fieldcrest  (26)  p.l;  NCCA  (27)  p.l; 
AHAM  (29)  p.l:  Pittsfield  (30)  p.l:  PftG  (31)  p.2: 
Pullen  (34)  p.l;  ASTM  (36)  p.l.  The  conunenu 
stated  that  the  ASTM  system  is  more 
comprehensive,  more  consistent  with  American 
technology,  and  more  flexible  and  easily  amended 
than  the  Ginetex  svstem.  See  NAHM  (4)  p.l;  Pullen 
(34)  p.l,  5. 

'»PftG(31)p.2. 
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Standard  D5489  at  the  request  of 
interested  parties.  Moreover,  the 
Commission  notes  that  the  Commission 
itself  must  authorize  changes  to 
whatever  system  of  symbols  the 
Commission  allows.  In  addition,  the 
public  may,  at  any  time,  file  a  petition 
with  the  Commission  seeking  to  change 
the  conditional  exemption,  and.  if 
necessary,  the  Commission  can  adopt 
exceptions  and  additions  to  the  ASTM 
system  for  the  purposes  of  this  Rule. 

a.  Changes  Affecting  the  Manner  in 
Which  the  ASTM  Symbol  System  May 
Be  Used  To  Comply  With  the  Rule 

The  November  1995  FRN  described  a 
specific  version  of  the  ASTM  system — 
ASTM  Standard  D5489-1993— and 
minor  modifications  that  were  being 
considered  by  ASTM  to  that  system.>6 
The  FRN  sought  comment  on  these 
changes,  which  have  already  been  made 
by  ASTM. 

Only  Industry  Canada  addressed  the 
proposed  changes.  Industry  Canada 
stated  that,  for  clarity,  the  proposed  new 
symbol  for  "tumble  dry.  no  heat  (air 
only)"  should  be  an  empty  circle  rather 
than  a  blacked-in  circle.'^  The 
Commission  believes,  however,  that 
clarity  is  enhanced  by  the  use  of  the 
blacked-in  circle,  as  originally 
proposed.  In  addition.  Industry 
Canada's  suggested  change  would  not 
improve  harmonization  with  the 
Canadian  system,  which  requires  that 
the  tumble  dry  symbol  be  either  green 
(to  indicate  normal  heat]  or  yellow  [to 
indicate  low  heat).  Industry  Canada  also 
opposed  having  a  symbol  that  means 
"any  heat,"  stating  that  it  believes  a 
temperature  should  be  given  for  tumble 
drying.'*  The  Rule,  however,  allows 
manufacturers  who  are  conveying 
instructions  in  words  to  omit  a 
temperature  instruction  for  drying  if  the 
hottest  temperature  for  drying  would 
not  harm  the  garment;  the  symbol  for 
"tumble  dry,  any  heat"  is  thus 
consistent  with  the  Rule. 

Industry  Canada  also  suggested  a 
change  to  the  ASTM  "do  not  bleach" 
symbol.  ASTM  previously  changed  the 
"do  not  bleach"  symbol  from  an  empty 


■*The«e  modifications  were  discussed  in  note  45 
in  the  November  1995  FRN.  They  are:  (1)  two 
additions  to  the  symbols  for  machine  drying  la 
circle  in  the  square  with  no  dots  to  indicate  any 
heal:  a  blacked-in  circle  to  indicate  air  dry  only  (no 
heal)):  and.  (2)  a  change  to  the  refinements  to  the 
drycleaning  symbol  (a  circle)  so  that  lines 
indicating  refinements  to  dryccleaning  are  placed 
next  to  the  circle  at  an  acute  angle:  if  all  four 
refinements  were  used,  the  symbol  would  consist 
of  a  circle  surrounded  by  four  lines  in  a  diamond 
formation  rather  than  a  square,  which  avoids 
conflict  with  the  symbol  for  machine  drying  (a 
circle  in  a  square). 

"Comment  35  p.4-5. 

"Comment  35  p.6. 


triangle  with  an  "X"  through  it  to  a 
shaded  triangle  with  an  "X"  through  it 
to  prevent  confusion  with  other 
systems.'^  Industry  Canada  pointed  out 
that  confusion  might  nevertheless  result 
because  consumers  may  interpret  the 
revised  symbol  as  meaning  "do  not  use 
non-chlorine  bleach"  rather  than  do  not 
use  any  bleach."  ^o  This  concern  was 
addressed  by  ASTM,  which  changed  the 
"do  not  bleach"  symbol  to  a  blacked-in 
triangle  with  an  "X"  through  it  to  make 
clear  that  no  bleach,  whether  chlorine  or 
non-chlorine,  should  be  used.  The 
Commission  welcomes  public  comment 
on  this  change  and  on  the  other  minor 
modifications  discussed  below. 

Many  changes  made  by  ASTM  to 
Standard  D5489  solve  harmonization 
problems  that  were  raised  by 
commenters.  The  European  Commission 
commented  that  water  temperature 
indications  in  words — such  as  "very 
hot,"  "warm,"  and  "cool/cold," — may 
be  linked  to  different  specific 
temperatures  in  different  countries.^! 
Industry  Canada  also  noted  this 
problem,  and  pointed  out  that  in  the 
Canadian  system  "warm"  is  defined  as 
50  degrees  Centigrade,  whereas  in  the 
United  States  "warm"  is  defined  as  a 
maximum  of  43  degrees  Centigrade.^^ 
ASTM  has  changed  ASTM  Standard 
D5489  by  deleting  the  water 
temperature  word  indicators  in  its 
explanatory  chart.  Thus,  a  consumer 
consulting  the  ASTM  chart  to  find  the 
meaning  of  one,  two,  or  three  dots,  in 
the  wash  tub  would  be  told  the 
tem|}eratures  in  Centigrade  and 
Fahrenheit  that  correspond  to  one,  two, 
or  three  dots  rather  than  "cool," 
"warm"  or  "hot."  This  change  in  the 
ASTM  chart  solves  the  problem  of,  for 
example,  a  Canadian  consumer 
interpreting  warm  to  mean  50  degrees 
Centigrade.  ^3 


'■•See  n.3  supra. 

^Comment  35  at  p.5. 

■"Comment  39  p.2.  The  comment,  which  was 
from  the  European  Commission.  Directorate  A 
(Industrial  Policy).  Unit  UI  A/1  (International 
Technology  and  Industrial  Relations)  responded  to 
the  November  16. 1995  FRN.  described  above,  and 
to  the  December  28. 1995  FRN.  which  addressed 
certain  other  issues  about  the  Care  Labeling  Rule, 
including  definitions  of  temperatures.  The 
comment  was  numbered'comment  39  in  response 
to  the  November  1995  notice. 

'' Comment  35  p.6:  Care  Labeling  Rule  Appendix 
Al.b. 

'^The  ISO/Cinetex  system  used  in  Europe 
conveys  temperature  for  wash  water  by  means  of  a 
specific  centigrade  temperature  in  the  washtub  [e.g.. 
50  C).  ASTM  system  allows  temperature  for  wash 
water  to  be  conveyed  by  one.  two.  or  three  dots:  the 
Centigrade  temperature  can  also  be  placed  in  the 
washtub.  The  dots  were  originally  also  defined  as 
cool,  warm,  and  hot.  with  a  specific  temperature 
range  (identical  to  that  in  the  Appendix  to  the  Care 
Labeling  Rule)  to  precisely  define  those  terms. 
HoMrever,  as  noted  above.  ASTM  deleted  the  word 


The  Commission  notes  that  this 
change  in  the  ASTM  explanatory  chart 
may  mean  that  the  chart  does  not 
communicate  adequate  information 
about  temperature  settings  on  washing 
machines  to  American  consumers. 
Commission  staff,  industry  members, 
and  others,  however,  are  coordinating  a 
major  educational  campaign  designed  to 
educate  consumers  about  the  care 
symbols,  and  materials  distributed 
through  that  campaign  will  explain  the 
correlation  of  the  temperature  dot 
system  to  dial  selections  on  washing 
and  drying  machines.  Moreover,  the 
conditional  exemption  requires  that,  for 
the  first  18  months  after  the  effective 
date  of  the  conditional  exemption, 
explanatory  material  "decoding"  the 
care  symbols  used  on  a  care  label  must 
be  provided  to  the  consumer  purchasing 
the  garment.  If  a  "machine  wash" 
symbol  is  used  with  a  temperature 
indication  (e.g.,  one  dot  for  cold),  the 
explanatory  material  provided  to  the 
consumer  would  have  to  explain  what 
washing  machine  cycle  should  be 
selected. ^'^ 

Other  recent  ASTM  changes  simply 
clarify  that  the  symbols  used  in  the 
Canadian  system  of  care  symbols  for  a 
washtub  and  an  iron  are  acceptable 
although  they  differ  slightly  in  shape 
from  the  ASTM  symbols. ^s  in  addition, 
ASTM  modified  the  standard  so  as  to 
make  clear  that  instructions  for 
"permanent  press"  or  "gentle  cycle" 
may  be  reported  in  symbols  [i.e.. 


indicators  from  its  explanatory  chart  because  of 
conflicting  definitions  of  those  terms  in  different 
countries. 

ASTM  also  changed  the  definition  of  "one  dot" 
from  the  definition  in  the  Appendix  to  the  Care 
Labeling  Rule  (a  maximum  of  85  Fahrenheit,  with 
no  minimum)  to  a  range  h'om  65  to  85  degrees 
Fahrenheit.  The  reason  given  for  this  change  was 
to  educate  consumers  that  detergents  "are  not 
effective  at  lower  temperatures."  ASTM  Standard 
D5489-96C  Note  5.  In  the  advance  notice  of 
proposed  rulemaking  published  on  December  28, 
1995  (60  FR  67102.  67103).  the  Commission  noted 
that  changes  in  the  definitions  of  water  temperature 
for  "cold."  "warm,"  and  "hot"  water  may  be 
necessary.  The  Commission.will  address  this  issue 
in  a  notice  in  a  separate  issue  of  the  Federal 
Register. 

'*  American  washing  machines  set  on  "cool"  may 
deliver  water  below  65  Fahrenheit  in  the  winter  in 
many  parts  of  the  United  Slates:  as  noted  above,  the 
Commission  will  address  the  issue  of  whether  the 
definition  of  cold  water  in  the  Appendix  to  the  Care 
Labeling  Rule  needs  to  be  revised  in  a  later  Federal 
Register  Notice.  Under  the  current  provisions  of  the 
Rule,  there  is  no  requirement  that  consumers  be 
advised  that  the  cold  water  they  use  should  not  be 
below  65  Fahrenheit.  However,  the  ASTM  system 
encourages  informing  consumers  that  detergents  are 
not  effective  at  lower  temperatures,  and  the  Rule    . 
would  not  prohibit  any  such  truthful  information. 

»»The  ASTM  Standard  now  specifies  that  it 
allows  the  use,  in  addition  to  the  ASTM  symbols, 
of  a  washtub  symbol  without  the  representation  of 
the  water  wave  inside  the  tub  and  an  iron  symbol 
with  a  closed  handle. 


UMI 
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underlining  the  washtub)  or  words  on  a 
label  with  the  symbolic  instructions  for 
machine  wash  or  machine  dry.  This 
option  can  be  used  by  garment 
manufacturers  who  believe  that  the 
underlining  might  be  confusing, 
especially  to  Canadian  or  Mexican 
consumers,  whose  existing  symbol 
systems  do  not  include  underlining. 

ASTM  also  removed  the  steam 
markings  from  the  iron  symbol  and  has 
clarified  that  the  iron  symbol  may  mean 
"Iron — dry  or  steam."  This  makes  the 
ASTM  system  more  compatible  with  the 
Canadian,  Mexican,  and  European 
systems,  none  of  which  contain  a 
separate  symbol  for  steam  ironing. 
ASTM,  however,  also  created  a 
symbol — an  iron  symbol  with  steam 
markings  that  have  been  canceled  out  by 
an  "X" — that  can  be  used  for  the 
warning  "do  not  steam."  Finally,  ASTM 
added  a  statement  to  the  text  of  the 
Standard  explaining  that  "the  iron 
symbol  may  be  used  with  the 
drycleaning  symbol  to  report  how  to 
restore  the  item  by  ironing  after 
wearing." 

b.  Other  Changes 

Other  recent  ASTM  changes  relate  to 
changes  in  the  Standard  that  are  not  an 
integral  part  of  the  symbol  system  [e.g., 
the  Table  of  Additional  Words  to  Use 
with  Care  Symbols)  or  that  involve 
additions  to,  or  linguistic  changes  in, 
the  explanatory  text  of  the  Standard  or 
the  text  appearing  under  the  symbols  in 
the  explanatory  chart.  These  dianges 
help  explain  the  system  but  do  not 
change  its  use.  In  addition,  one  change 
relates  to  the  order  in  which  the 
symbols  should  be  used.  This  change  is 
not  relevant  to  the  use  of  the  ASTM 
system  to  fulfill  the  requirements  of  the 
Care  Labeling  Rule  because  the  Rule 
does  not  require  that  instructions  appear 
in  any  particular  order  (though  of  course 
they  must  be  intelligible).  * 

Finally,  several  changes  relate  to 
safety  concerns  raised  by  commenters. 
ASTM  revised  the  text  in  Standard 
D5489  that  explains  the  meaning  of  dots 
within  the  iron  symbol  to  refer  to 
maximum  temperatures  for  the  iron  heat 
setting  rather  than  simply  to  ironing 
temperatures.  This  at  least  partially 
addresses  safety  concerns  raised  by  one 
commenter.2B  Another  safety  concern 
was  raised  by  Industry  Canada,  which 
commented  that,  at  least  theoretically, 
the  symbol  for  hand  washing  could  be 
combined  with  the  hottest  water 


temperatures.27  ASTM  revised  the  text 
of  the  Standard  to  state  that  the  only 
water  temperatures  that  may  be  used 
with  the  hand  washing  symbol  are  40  C 
(105  F)  or  30  C  (85  F). 

2.  The  Ginetex/ISO  System 

Six  comments  stated  that  the 
Commission  should  adopt  the  Ginetex 
care  symbol  system  to  harmonize  with 
the  system  used  in  Europe.^^  t^q 
comments  recommended  either  that  the 
Commission  allow  "the  use  of  GINETEX 
symbols  supplemented  by  ASTM 
symbols  for  those  care  labeling  elements 
required  by  the  FTC  but  not  conveyed 
by  Ginetex  symbols"  29  or  allow  the  use 
of  either  the  ASTM  or  the  GINETEX 
systems  until  there  is  a  consensus  on  an 
international  system. ^o 

Some  comments  also  noted  that 
trademark  issues  should  not  prevent  the 
Commission  from  adopting  the 
GINETEX  system,  but  should  become 
the  focus  of  investigation  and 
consuhation.31  One  comment  indicated 
that  country-specific  royalty  waivers 
may  be  a  possibility.^^  Despite  this 
possibility,  the  Commission  continues 
to  have  concerns  about  Ginetex's 
assertion  of  trademark  rights  over  the 
ISO/Ginetex  system. 

After  reviewing  the  comments,  the 
Commission  reaffirms  its  conclusion 
that  the  use  of  the  ISO  standard  3758  is 
not  appropriate  for  the  United  States  at 
this  time. 3*  The  Commission's  concerns 


^•Stiehler  (18)  stated  at  p.  1  that  the  ASTM  chart 
shows  three  iron  symbols  with  indications  for  the 
use  of  steam  at  200, 1 50.  or  1 10  degrees  Celsius  and 
expressed  the  concern  that  the  use  of  steam  at  these 
temperatures  could  be  dangerous. 


^'Comment  35  p.  6. 

"Cranston  (10)  p.  4:  GINETEX  (14)  p.  5; 
FEDERTESSILE  (19)  p.  1-2;  EURATEX  (33)  p.  1: 
Switzerland  (38)  p.  1-2:  European  Commission  (39) 
p.  1-2.  These  comments  noted  that  if  the  U.S. 
adopts  the  ASTM  system,  European  Community 
manufacturers  will  be  obliged  to  continue  to  use 
different  care  labels  for  goods  intended  for  export 
to  the  U.S.  and  U.S.  manufacturers  would  have  to 
do  the  same  for  goods  destined  for  export  to  Europe, 
which  would  diminish  the  utility  of  symbols. 

2»Wamaco  (21)  p.  2. 

'"USA-ITA  (11)  p.  2.  However,  the  Commission 
has  concluded  that  allowing  the  use  of  both  systems 
at  the  same  time  in  the  United  States  would  result 
in  the  inconsistent  use  of  symbols  by  manufacturers 
and  confusion  on  the  part  of  consumers. 

"  FEDERTESSILE  (19)  p.  2.  3;  Warnaco  (21)  p.  2: 
EURATEX  (33)  p.  2. 

«Wamaco(21)p.  2. 

"  Switzerland  (38)  at  p.  2  and  European 
Commission  (39)  at  pp.  1-2  stated  that  Article  2.4 
of  the  Agreement  on  Technical  Barriers  to  Trade 
requires  that  technical  regulations  be  based  on 
international  standards  and  encouraged  the 
Commission  to  adopt  the  Ginetex/ISO  standard 
because  the  adoption  of  a  different  system  could 
create  technical  barriers  to  trade.  In  the  Federal 
Register  notice  of  November  16. 1995,  the 
Commission  gave  careful  consideration  to  ISO 
Standard  3758,  acknowledging  that  the  Trade 
Agreements  Act  of  1979  encourages  federal  agencies 
to  use  international  standards  whenever  possible. 
But  the  Commission  also  noted  that  the  Trade 
Agreements  Act  explicitly  identifies  several  reasons 
why  basing  a  standard  on  an  international  standard 
may  not  be  appropriate,  including  the  prevention  of 


with  the  comprehensiveness  of  the  ISO/ 
Ginetex  system,  with  the  system's 
inconsistency  with  U.S.  technology,  and 
with  trademark  issues  have  not  been 
adequately  resolved.  The  Commission 
therefore  has  decided  to  adopt  the 
ASTM  Standard  D548^96c  system  of 
care  symbols  for  the  conditional 
exemption.  The  Commission  agrees, 
however,  that  harmonization  of  the 
symbol  system  adopted  in  the  United 
States  with  the  system  used  in  Europe 
is  very  important.  The  Commission  is 
aware  that  representatives  of  ASTM  and 
Ginetex  have  been  discussing 
harmonization  of  the  two  systems,  and 
a  Commission  representative  has 
attended  ISO  and  Ginetex  meetings.  The 
Commission  intends  to  continue  its 
liaison  efforts  with  Ginetex  and  ISO  in 
an  effort  to  promote  harmonization.  But, 
the  Commission  doesTiot  believe  it  is 
necessary  to  wait  for  a  consensus  on  an 
international  system  before  it  allows  the 
use  of  symbols  without  words.  Many 
countries — Canada,  Mexico,  and  Japan, 
among  them — allow  the  use  of  symbols 
without  language  in  the  absence  of  an 
international  consensus.  Efforts  to 
harmonize  the  U.S.  and  European  care 
symbol  systems  can  continue  even 
though  the  Commission  has  decided  to 
adopt  the  ASTM  system  at  this  time. 

B.  Comments  Responding  to  Questions 
Posed  in  the  FRN 

The  November  16, 1995  FRN  included 
the  following  questions  about  the 
possible  introduction  of  the  ASTM 
system  in  the  United  States: 

1.  Will  the  underlining  of  the  washtub  or 
the  machine  drying  symbol  be  confusing  to 
Canadian  and  Mexican  consumers?  Will  the 
underlining  be  confusing  to  American 
consumers?  If  so.  should  the  Commission 
"except"  this  part  of  the  ASTM  system  from 
the  conditional  exemption?  Will  "excepting" 
the  underlining  of  symbols  reduce  the  benefit 
of  symbols  or  impose  costs  on 
manufacturers? 

A  few  comments  stated  that 
underlining  (which  denotes  what 
cycle — i.e.,  "gentle"  or  "permanent 
press" — should  be  used)  may  be 
confusing  to  consumers,  at  least . 
initially.'*  But  most  of  the  comments 


deceptive  practices  and  fundamental  technological 
problems.  19  U.S.C  2532(2)(B)(i). 

"Koester  (3)  p.  1:  USA-ITA  (U)  p.4;  AAMA  (15) 
p.2:  TLC  (16)  p.2;  Springs  (23)  p.l;  NCCA  (27)  p.l. 
Paxar  (17)  slated  at  p.8  that  consumers  might  find 
a  color  code  easier  to  understand  than  underlining. 
Industry  Canada  (35)  stated  at  p.2  that  the  use  of 
underlining  would  probably  confuse  Canadian 
consumers,  who  would  probably  find  written 
instructions  for  "Permanent  Press"  or  "Delicate/ 
Gentle"  more  helpful.  The  Care  Labeling  Rule 
presently  allows  the  use  of  symbols  and  words 
together.  The  conditional  exemption  does  not 
change  that  aspect  of  the  Rule.  Thus,  "permanent 
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stated  that  the  underlining  of  symbols 
will  not  be  confusing  and  should  not  be 
an  exception  from  the  ASTM  system.^* 
Two  comments  stated  that  the 
elimination  of  the  underlining  would 
decrease  the  speciHcity  and 
effectiveness  of  the  symbol  system.'^ 
For  example,  eliminating  the 
underlining  may  lead  some  consumers 
to  wash  and  dry  apparel  items  in  a 
normal  cycle,  which  could  damage  the 
items,^'  or  might  require  consumers  to 
interpret  the  fiber  content  and  fmish  of 
a  gannent  to  determine  the  specific 
cycle  to  use.'*  Some  comments  noted 
that  deleting  the  underlining  would 
require  substituting  written  cycle 
instructions,  probably  in  multiple 
languages,  increasing  the  label  size  and 
imposing  additional  costs  on 
manufacturers.'^  One  comment  stated 
that  adopting  a  care  symbol  system  in 
phases,  with  the  basic  symbols  adopted 
at  one  time  and  the  underlining  at 
another,  may  confuse  consumers.*^ 

Based  on  these  comments,  the 
Commission  has  decided  to  allow  the 
use  of  underlining.  A  comprehensive 
educational  program,  including  the  use 
of  explanatory  hangtags  and  other 
materials,  should  convey  what  the 
underlining  means.*^ 

2.  Should  the  Commission  specify  the 
minimum  size  of  the  symbols  or  are  existing 
requirements  of  legibility  sufficient? 

A  few  comments  recommended  that 
the  Rule  specify  a  point  type  size  for 
symbols**  in  part  because  a  legibility 
standard  might  allow  arbitrary  judgment 
concerning  what  is  legible  and  what  is 
not.*'  One  comment  stated  that  care 
instructions  often  become  difhcult  to 
read  after  repeated  cleanings  and  that 
therefore  the  printing  used  on  care 
labels  should  be  large  enough  to  remain 


press"  or  "gentle  cycle"  could  be  used  with 
symbols,  such  as  the  washtub  or  drying  symbol.  (As 
noted  above,  ASTM's  recent  revision  of  Standard 
DS489  nukes  clear  that  these  symbols  can  be  used 
with  words.) 

"Kocster  (3)  p.l:  Cranston  (10)  p.2:  USA-ITA 
(11)  p.4;  ATM!  (13)  p.l;  AAMA  (15)  p.2:  TLC  (16) 
p.2:  IFI  (22)  p.2:  Springs  (23)  p.l:  Fieldcrest  (26) 
p.l;  NCCA  (27)  p.l;  Pittsfield  (30)  p.l;  Pullen  (34) 
p.l:AAFCS(37)p.l. 

"Oanston  (10)  p.2:  Pittsfield  (30)  p.l. 

'' Cranston  (10)  p.2. 

"Pullen  (34)  p.l. 

"ATMI  (13)  p.l:  Springs  (23)  p.l;  Pittsfield  (30) 
p.l:  Pullen  (34)  p.l. 

«AAMA(15)p.2. 

«'  Koester  (3)  p.l:  USA-ITA  (11)  p.4:  ATMI  (13) 
p.l:  AAMA  (15)  p.2:  TLC  (16)  p.2:  IFI  (22)  p.2: 
Springs  (23)  p.l:  NCCA  (27)  p.l:  Pullen  (34)  p.l: 
AAFCS  (37)  p.l. 

«» Koester  (3)  p.l;  Paxar  (17)  p.3;  Pittsfield  (30) 
F.I. 

"Paxar  (17)  p.l4;  Pittsfield  (30)  p.l.  Paxar  (17) 
staled  at  p.4  that  a  legibility  standard  may  result  in 
problems  in  the  international  transport  of  apparel. 


legible  through  several  care  cycles;  *■* 
specifying  a  minimum  type  size  would 
help  ensure  that  symbols  on  both 
printed  and  woven  labels  remain  legible 
after  repeated  washings.**  A  few 
comments  stated  that  using  20  point 
type  *8  or  a  symbol  height  of  not  less 
than  5mm*'  would  ensiue  legibility  of 
the  more  complex  symbols,  prevent  eye 
strain  and  help  people  with  less  than 
perfect  eyesight  and  senior  citizens. 
Another  comment  stated  that,  because 
of  the  different  characteristics  of  printed 
and  woven  labels,  care  instructions  on 
printed  labels  should  be  printed  in  a 
minimum  20  point  type  and 
instructions  on  woven  labels  should  be 
printed  in  a  minimum  25  point  type.*" 
One  comment  stated  that  the 
Commission  should  work  with  ASTM  to 
determine  the  minimum  size  necessary 
to  convey  the  symbols.*^ 

Nevertheless,  many  other  comments 
stated  that  the  existing  requirement  of 
legibility  is  sufficient  and  that  the 
Commission  should  not  specify  the 
minimum  size  of  the  symbols.'"  The 
GINETEX  system  does  not  require  a 
minimum  point  size;  it  requires  that  the 
symbols  be  legible  and  proportional  to 
the  size  of  the  textile  article.si  Industry 
Canada  stated  that  Canada  also  follows 
a  legibility  standard  and  does  not 
specify  a  minimum  size  for  symbols.'* 
A  few  comments  stated  that  the 
marketplace  will  address  the  needs  of 
the  consumer  so  that  specifying  a 
minimum  print  size  is  not  necessary." 
Because  different  garments  have 
different  label  size  needs,  some 
comments  stated  that  requiring  a 
minimum  point  size  would 
unnecessarily  restrict  manufacturers.'* 

The  Commission  finds  that  the 
existing  requirement  of  legibility  is 
sufficient  and  that  the  interim 


"Koester  (3)  p.l. 

"Pullen  (34)  p.2. 

<«Kocster(3)p.l. 

*' Pittsfield  (930)  p.l:  Pullen  (34)  p.2.  Pittsfield 
(30)  stated  at  pp.  1-2  that  symbol  size  becomes 
critical  when  both  dots  and  a  temperature 
designation  are  used  inside  the  washtub  symbol. 

*"  Paxar  (17)  noted  at  p.4  that  the  use  of  any  point 
size  less  than  25pi  on  woven  labels  would  make  the 
washing  temperature  and  the  lines  that  indicate 
steam  in  the  ironing  symbol  difficult  to  read.  The 
recommended  minimum  point  sizes  include  only 
the  basic  symbols  and  not  any  underlining  of 
symbols.  Koester  (3)  at  p.l  stated  that  a  20pt  type 
size  would  make  temperature  indications  in  the 
washtub  symbol  legible,  but  did  not  distinguish 
between  woven  and  printed  labels. 

•'•AHAM(20)p.l. 

'"Cranston  (10)  p.2;  USA-ITA  (11)  p.4:  ATMI 
(13)  p.2:  AAMA  (15)  p.2;  TLC  (16)  p.2:  NKSA  (20) 
p.l;  Springs  (23)  p.l:  Fieldcrest  (26)  p.2:  NCCA  (27) 
p.l:  AAFCS  (37)  p.l. 

"GINETEX  (14)  p.4. 

'^Comment  35  p.2. 

"ATMI  (13)  p.2;  AAMA  (15)  p.2. 

"ATMI  (13)  p.2:  Springs  (23)  p.l. 


conditional  exemption  should  not 
specify  a  type  size  for  symbols.  The 
Commission  has  no  evidence  that  the 
existing  legibility  standard  has  caused 
problems  with  written  instructions  and 
no  evidence  that  the  legibility  standard 
would  cause  problems  with  the 
comprehension  of  care  symbols.  The 
Commission  agrees  that  the  marketplace 
will  provide  incentives  for 
manufacturers  to  print  legible  care 
symbols.  In  addition,  the  failure  to 
provide  legible  symbols  would  be  an 
unfair  or  deceptive  practice,  and  a 
violation  of  the  Rule  for  which  the 
Commission  could  seek  civil 
penalties." 

3.  Should  explanatory  hangtags  providing 
care  information  in  language  be  required  for 
more  than  one  year?  Less  than  one  year?  How 
long  would  it  take  for  hangtags  to  be 
prepared  and  affixed  to  garments? 

Some  comments  stated  that  requiring 
hangtags  for  at  least  a  twelve  month 
period  is  sufficient  to  introduce  the  care 
symbols  '^  because  one  year  would 
insure  that  products  with  a  wide  range 
of  product  (distribution  and  life  cycles 
would  reach  the  market  with  the 
explanatory  labels.''  Other  comments 
stated  that  one  year  is  not  enough  for 
the  public  to  learn  the  symbols  and  get 
used  to  doing  without  words. '^  Several 
comments  stated  that  explanatory 
hangtags  should  be  required  for  two 
years  to  help  consumers  learn  the 
details  of  the  system,  such  as  the 
underlining,  and  to  increase  the  chances 
that  consumers  who  do  not  buy  clothing 
frequently,  such  as  the  elderly,  would 
encounter  the  hangtags  explaining  the 
care  symbols.'^  One  comment  stated 
that  explanatory  hangtags  should  be 
required  for  at  least  five  years.^°  Other 
comments,  while  supporting  the  use  of 
hangtags  did  not  specify  a  time  period 
for  their  use.^' 


"See  Section  5(m)(l)(A)  of  the  Federal  Trade 
Commission  Ad.  15  U.S.C.  45(m)(l)(A);  and.  the 
Care  Labeling  Rule,  16  CFR  423.1(a),  423.2,  and 
423.5. 

»«NAHM  (4)  p.2:  Paxar  (17  p.5:  Warnaco  (21)  p.2: 
Pullen  (34)  p.2. 

"ATMI  (13)  p.2. 

"Consumers  Union  (7)  p.2;  GINETEX  (14)  p.4: 
IFI  (22)  p.2. 

'•Koester  (3)  p.l:  Cranston  (10)  p.3:  AAFCS  (37) 
p.l. 

"'Salant(2)p.l. 

*'  P&G  (31)  pp.2.  3.  Consumers  Union  (7)  staled, 
at  p.2.  that  explanatory  hangtags  should  be  used 
until  the  public  is  fully  aware  of  what  the  care 
symbols  mean;  the  comment  suggested  that  the 
Commission  conduct  a  poll  after  one  year  to  gauge 
public  awareness,  and  issue  another  call  for 
comments.  Industry  Canada  (35)  slated,  at  p.3,  thai 
the  adequacy  of  the  one  year  period  can  only  be 
assessed  in  the  context  of  the  total  campaign 
implemented  to  educate  consumers  about  the 
symbols. 


UMI 
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A  few  comments  stated  that  hangtags 
may  not  be  the  most  eH'ective  way  of 
educating  consumers  in  part  because 
consumers  tend  to  discard  hangtags 
after  purchasing  apparel.^^  Many 
comments  suggested  that  the 
Commission  condition  the  use  of 
symbols  on  the  provision  of  explanatory 
information  without  specifying  the 
means  by  which  that  information 
should  be  conveyed,  to  allow  for  the  use 
of  stickers,  ultrasound  and  thermal 
labeling,  and  other  labeling  methods 
that  are  appropriate  for  different 
products.63  One  comment  noted,  for 
example,  that  the  use  of  hangtags  on 
packaged  products  is  not  practical  and 
may  require  changes  to  manufacturing 
operations.^* 

After  reviewing  these  comments,  the 
Commission  has  determined  that 
conditioning  the  exemption  on  the 
provision  of  explanatory  information  for 
18  months  after  the  effective  date  of  the 
conditional  exemption  is  sufficient  to 
prevent  the  unfair  or  deceptive  practices 
to  which  the  Rule  relates.^s  The 
conditional  exemption  does  not  require 
that  manufacturers  or  importers  print 
the  whole  chart  on  the  explanatory 
information  provided  to  the 
consumer.66  The  conditional  exemption 
does  not  alter  the  requirements  of  the 
Care  Labeling  Rule,  and  the  Rule  only 
requires  that  the  care  instruction 
indicate  "what  regular  care  is  needed 
for  the  ordinary  use  of  the  product." 
Section  423.6(b). 

In  addition,  the  Commission  has 
determined  that  limiting  the 
explanatory  information  to  hangtags  is 


"2 Cranston  (10)  p.3:  Pittsfield  (30)  p.2. 
FEDERTESSILE  (19)  stated,  at  p.2.  that  requiring 
explanatory  hangtags  would  impose  significant 
costs  on  manufacturers  and  that  educating 
consumers  through  media  outlets  and  "ad  hoc 
activities  at  f>oints  of  sale"  would  be  more 
appropriate  and  equally  effective.  Labelize  (32)  p.l 
also  considered  requiring  hangtags  an  unnecessary 
burden  on  manufacturers. 

»'USA-ITA  (11)  p.5:  ATMI  (13)  p.2:  AAMA  (15) 
p.l.  3:  TLC  (16)  p.2:  NKSA  (20)  p.l:  Springs  (23) 
p.l:  Fieldcrest  (26)  p.2;  Pittsfield  (30)  p.2. 

"Springs  (23)  p.2. 

"Consumers  Union  (7)  p.l  and  Paxar  (17)  p.l 
recommended  that  care  labels  contain  a 
combination  of  words  and  care  symbols  for  the 
period  during  which  explanatory  information  will 
be  required  because  the  explanatory  hangtags  or 
other  information  may  get  lost  on  the  selling  floor 
or  misplaced  in  consumers'  homes,  leaving  the 
consumers  without  a  guide  to  interpret  the  symbols. 
The  Care  Labeling  Rule  permits  the  joint  use  of 
symbols  and  written  instructions  on  a  care  lable. 
The  conditional  exemption  permits  the  use  of 
symbols  alone  on  care  labels.  The  decision  whether 
(o  use  both  words  and  symbols  on  the  permanent 
care  label  during  the  18  month  period  during  which 
explanatory  information  is  required  has  been  left  to 
the  parties  subject  to  the  Rule. 

** Paxar  (17)  at  p.5  interpreted  the  requirement 
that  manufacturers  or  importers  provide 
explanatory  information  as  a  requirement  that  they 
print  the  whole  care  symbol  chart. 


not  warranted  because  other  methods  of 
conveying  the  meaning  of  the  symbols 
would  be  equally  effective.  Allowing 
manufacturers  to  determine  the  best 
way  to  convey  the  information — 
whether  by  hangtags,  stickers,  or  by 
other  means — would  allow  them  to 
tailor  the  means  of  conveying  the 
information  to  the  textile  item  and  its 
packaging. 

4.  What  types  of  consumer  education 
should  be  planned  and  to  what  extent  are 
industry  members  willing  to  participate  in 
such  campaigns?  How  long  would  it  take  to 
develop  and  undertake  such  campaigns? 

Many  comments  expressed  the  need 
for  and  willingness  to  participate  in  a 
strong,  nationwide  consumer  education 
effort.^'  The  comments  emphasized  the 
importance  of  coordinating  consumer 
education  efforts;  ^^  consumer  education 
must  include  the  participation  of  the 
textile  and  apparel  industries,  dry- 
cleaning  and  laundering  industries, 
consumer  groups,  and  the  government. 

The  comments  suggested  many 
specific  consumer  education  initiatives. 
Many  comments  suggested  that  home 
laundering  equipment  manufacturers 
include  the  symbol  chart  on  new 
equipment  and  in  instruction 
packages.^8  Laundry  detergent 


s'Salant  (2)  p.l:  Koester  (3)  p.2:  NAHM  (4)  p.2: 
Cranston  (10)  p.3:  TLC  (16)  p.2:  Paxar  (17)  p.l.  6. 
7:  Warnaco  (21)  p.2:  IFI  (22)  p.l.  2:  Springs  (23)  p.2: 
Fieldcrest  (26):  NCCA  (27)  p.2:  AHAM  (29)  p.2:  PftG 
(31)  p.3:  Pullen  (34)  p.2:  AAFCS  (37)  p.l.  2. 
Consumers  Union  (7)  stated,  at  p.l.  that  it  will 
publish  an  article  in  Consumer  Reports  explaining 
the  symbols.  ATMI  (13)  stated,  at  p.3,  that  it  is 
willing  to  particiftate,  by  helping  to  plan  an 
educational  campaign,  disseminating  information, 
compiling  a  media  contact  list,  providing  limited 
printing  services,  and  educating  trade  associations 
in  Canada  and  Mexico.  GINETEX  (14)  stated,  at  p.4. 
that,  if  the  Ginetex  and  the  ASTM  systems  could 
be  harmonized  closely,  a  conunon  educational 
campaign  could  be  developed  that  would 
strengthen  the  media  impact  of  the  new  system. 
AAMA  (15  stated,  at  p.3.  that  two  of  its  members 
desired  to  know  the  scope  and  cost  of  an 
educational  campaign  before  they  would  be  willing 
to  endorse  it.  Paxar  stated,  at  p.7,  that  il  intends  "to 
conduct  extensive  educational  programs  through 
print,  electronic  and  other  means  of  distribution." 
NKSA  (20)  stated  at  p.l  that  it  "will  assist  in 
developing  and  promoting  such  a  corisumer 
information  eRort  through  our  Association's  normal 
publications,  including  the  Knitting  Times." 
AAFCS  stated  at  p.l  that  "(bjecause  of  their 
expertise  in  both  the  areas  of  textiles  and  education, 
AAFCS  members  should  be  enlisted  to  provide 
nation-wide  educational  programs  *   *   *.  Members 
of  AAFCS  can  be  of  great  assistance  in  educating 
the  public  through  the  communications  channels 
they  already  have  in  place." 

"Paxar  (17)  p.6:  AHAM  (29)  p.2;  Industry 
Canada  (35)  p.3. 

6« Koester  (3)  p.2:  USA-TTA  (11)  p.5:  Springs  (23) 
p.2:  PittsHeld  (30)  p.2.  AHAM  (29)  staled  at  p.l  that 
"AHAM  members  likely  will  use  ASTM-devised 
care  symbols  with  equipment  use  and  care  booklets 
and  on  the  actual  washer  and  dryer  equipment." 
AHAM  also  stated  at  pp.  1-2  that  iron 
manufacturers  might  place  the  care  symtx)ls  on  iron 
control  dials  so  that  consumers  can  refer  to  them 


manufacturers  could  also  print  the 
symbol  charts  on  laundry  detergent 
containers.^"  A  few  comments  focused 
on  the  importance  of  home  economics 
extension  programs  and  other  school 
programs  in  educating  consumers  with 
the  help  of  traming  materials  provided 
by  apparel,  equipment,  and  detergent 
manufacturers.'^  Many  comments  stated 
that  clothing  retailers  and  cleaners  can 
display  and  distribute  educational 
information  and  can  educate  their 
employees  to  answer  consumer 
questions  about  caring  for  clothing.  Two 
comments  recommended  posting  the 
care  symbol  chart  at  laundromats  and 
apartment  laundry  rooms,'^ 

The  Commission  agrees  that  a  strong 
consumer  education  campaign  will  be 
necessary  to  educate  consumers  about 
the  meaning  of  the  symbols,  and  intends 
to  work  with  all  interested  parties  to 
plan  and  coordinate  an  educational 
campaign.  The  Commission's  staff  will 
contact  all  commenters  (and  any  other 
relevant  groups  and  associations)  in  the 
near  future  to  announce  a  public 

meeting  to  coordinate  an  educational 
campaign. '3 

5.  If  the  Commission  were  to  grant  a 
conditional  exemption,  when  should  it 
become  effective? 

Numerous  comments  stated  that  the 
conditional  exemption  should  not 
become  effective  until  interested  parties 
have  had  the  opportunity  to  prepare  a 
consumer  education  campaign,'* 
Several  comments  stated  that  it  would 
take  about  6  to  8  months  to  prepare 
explanatory  labels  and  approximately 
six  months  to  one  year  for 
manufacturers  to  dispose  of  existing 
inventory  and  to  start  afHxing  hangtags 
to  apparel.'* 


to  interpret  the  meaning  of  the  ironing  care  symbols 
on  garments:  AHAM  urged  the  Commission  lo 
consider  the  value  of  this  measure. 

"■Koester  (3)  p.2:  Consumers  Union  (7)  p.l: 
Cranston  (10)  p.3:  USA-ITA  (11)  p.5:  Springs  (23) 
p.2:  PittsHeld  (30)  p.2.  ATMI  (13)  suggested,  at  p.3, 
that  home  laundering  product  manufacturers 
provide  stickers  of  the  chart,  so  thai  consumers  can 
place  the  chart  on  or  near  laundering  appliances. 

"  Koseler  (3)  p.2:  ATMI  (13)  p.3:  AAFCS  (37)  p.l. 
PftG  (31)  stated  at  p.3  that  it  has  educated 
consumers  on  proper  garment  care  through  toll  free 
1-800  numbers  and  by  providing  publications  lo 
home  economics  teachers. 

'2  Koester  (3)  p.2:  ATMI  (13)  p.3. 

'^Parties  who  would  like  to  participate  in  such 
a  meeting  but  who  have  not  submitted  comments 
on  the  Rule  in  the  past  two  years  should  contact 
staff  listed  in  the  information  section  of  this  Notice 
to  receive  information  about  the  meeting. 

'*Cranston  (10)  p.3:  ATMI  (13)  p.4:  Paxar  (17) 
p.6:  IF!  (22)  p.2;  Springs  (23)  p.2. 

■ '  ATMI  (13)  p.2-3:  AAMA  (15)  p.3:  Paxar  (17) 
p.5.  6:  IFI  (22)  p.2.  Koester  (3)  at  p.3  recommended 
that  the  exemption  not  become  effective  until  V/i 
years  after  the  exemption  is  adopted  lo  allow  time 
for  educators  and  manufacturers  to  prepare 

CootiniMd 
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A  few  conunents  noted  that  the 
conditional  exemption  does  not  impose 
any  new  labeling  requirements  and 
provides  for  the  voluntary,  not 
mandatory,  use  of  care  symbols,  and 
that,  therefore,  the  effective  date  of  the 
exemption  is  important  only  in  terms  of 
the  requirement  that  manufacturers  and 
importers  provide  explanatory 
information  for  a  certain  period. '«  The 
Commission  finds  that  approximately 
six  months  will  be  sufficient  to  allow 
manufacturers  to  prepare  explanatory 
labels  and  to  allow  the  coordination  of 
a  consimier  education  campaign.  The 
Commission  has  therefore  decided  that 
the  conditional  exemption  will  become 
effective  July  1, 1997. 

6.  Does  ASTM's  copyright  pose  a  barrier  to 
the  use  of  the  ASTM  system? 

A  few  comments  stated  that  ASTM's 
copyright  could  pose  problems  to  using 
the  ASTM  symbols  if,  for  example, 
ASTM  requires  a  reference  to  the 
copyright  on  clothing  labels  or  hangtags 
or  if  it  insists  on  royalty  payments. '^^ 
One  comment  stated  that  the  utility  of 
a  symbol-based  system  would  be 
reduced  if  Condition  #2  of  the 
Conditions  for  Republishing  the  ASTM 
Standard  Care  Symbol  Chart  '*  requires 
an  ASTM  credit  line  even  when  the 
entire  chart  is  not  used;  however,  the 
comment  assiuned  correctly  that  no 
obligation  to  credit  ASTM  exists  if  the 
entire  ASTM  chart  is  not  copied. ^«  The 
same  comment  correctly  assumed  that 
Condition  #3,  which  permits 
duplication  of  the  ASTM  chart  royalty- 
free  when  the  chart  is  affixed  to  goods, 
would  also  allow  the  duplication  of  the 
chart  royalty-fi«e  for  consumer 
education  programs  even  though  the 
chart  is  not  attached  to  goods.*" 

Most  comments  stated  that  ASTM's 
copyright  would  not  pose  a  barrier  to 
the  use  of  the  ASTM  system. «'  A  few 
conunents  expressed  the  opinion  that 
the  five  basic  care  symbols  are  non- 
proprietary and  in  the  pubUc  domain 


themMlves.  USA-TTA  (11)  stated  at  p.5  that  its 
members  indicated  that  it  would  not  take  longer 
than  eight  months  to  prepare  explanatory  labels. 
Industry  Canada  (35)  stated  at  p.3  that  conversion 
to  the  use  of  symbols  may  take  several  clothing 
seasons  because  manufacturers  consider  their 
existing  label  stock  and  the  capacities  of  their 
printing  equipment  before  they  convert. 

'•Pittsfield  (30)  p.  2:  Industry  Canada  (35)  p.  3. 

"Cranston  (10)  p.  4:  AHAM  (29)  p.  2. 

'•See  Conditions  for  Republishing  the  ASTM 
D5489  Care  Symbol  Chart,  atUched  to  this  notice. 

'•Paxar  (17)  p.  7. 

"Paxar  (17)  p.  7. 

•>  ICoeater  (3)  p.  3;  USA-fFA  (11)  p.  6;  AAMA  (15) 
p.  3;  TLC  (16)  p.  2:  m  (22)  p.  1;  Springs  (23)  p. 
2:  Fieldcrest  (26)  p.  2;  NCCA  (27)  p.  2;  Pittsfield  (30) 
p.  2:  Pullen  (34)  p.  2.  Industry  Canada  (35)  stated 
at  p.  4  that  if  Canadian  manufacturers  are  able  to 
use  the  ASTM  symbols  •'license-free,'  ASTM's 
copyright  would  not  pose  a  problem. 


and  could  therefore  not  be  copyrighted 
or  trademarked  in  the  U.S.  and  stated 
that  ASTM's  Conditions  for 
Republishing  the  ASTM  Standard 
D5489  Care  Symbol  Chart  adequately 
addresses  any  concerns  regarding 
ASTM's  copyright  for  use  of  the  symbol 
system  chart.*^ 

The  Commission  finds  that  the  ASTM 
copyright  is  not  an  impediment  to 
adopting  the  ASTM  system.  ASTM 
holds  a  copyright  on  ASTM  Standard 
D5489  and  on  the  ASTM  Care  Symbol 
Chart,  but  not  on  the  ASTM  symbols. 
Although  ASTM  has  placed  certain 
conditions  on  the  use  of  its  Care  Symbol 
Chart,  the  conditional  exemption  does 
not  require  the  use  of  ASTM's  Care 
Symbol  Chart.  ASTM's  Condition  #1 
would  not  allow  modified  charts  or 
symbols  to  be  represented  as  the  ASTM 
Standard,  but  modified  charts  could  be 
distributed  under  some  other  title,  thus 
avoiding  the  credit  line  requirement  of 
ASTM's  Condition  #2.  In  the  event  that 
manufacturers,  or  others,  wish  to  use 
ASTM's  chari,  they  must  comply  with 
its  conditions.  But  the  Commission  does 
not  believe  that  those  conditions  pose 
an  impediment  to  adopting  the  system. 

IV.  Summary  of  Commission's  Decision 

Section  18(g)(2)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57a(d)(2)(B), 
provides  that  "[ijf  *  •  *  the 
Commission  finds  that  the  application 
of  a  rule  prescribed  under  subsection 
(a)(1)(B)  to  any  person  or  class  of 
persons  is  not  necessary  to  prevent  the 
imfair  or  deceptive  act  or  practice  to 
which  the  rule  relates,  the  Commission 
may  exempt  such  person  or  class  fi'om 
all  or  part  of  such  rule."  The 
Commission  now  finds  that  the 
provision  presently  foimd  in  the 
Terminology  section  of  the  Care 
Labeling  Rule,  that  appropriate  care 
symbols  may  be  used  on  care  labels  or 
care  instructions  only  in  addition  to  the 
required  appropriate  terms,  is  not 
necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates.  Specifically,  the 
Commission  exempts  manufacturers 
and  importers  of  textile  wearing  apparel 
who  use  the  system  of  care  symbols 
designated  ASTM  Standard  D5489-96c 
from  the  requirement  that  written  care 
instructions  accompany  care 
instructions  in  symbols.  The 
Commission  has  not  specified  a  type 
size  for  the  symbols,  but  they  must  be 
legible.  The  exemption  is  adopted  on 
the  condition  that  the  parties  subject  to 
the  Rule  provide  explanatory 
information  with  any  garment  offered 


"ATM!  (13)  p.  4;  Springs  (23)  p.  2;  Fieldcreat 
(26)  p.  2:  Pullen  (34)  p.  2. 


for  sale  in  the  period  from  July  1, 1997 
to  December  31, 1998  to  consumers 
regarding  the  meaning  of  the  care 
symbols  that  appear  on  the  label  of  that 
garment.  To  implement  this  conditional 
exemption,  the  Commission  revises 
Sections  423.2  and  423.8,  the 
Terminology  and  Exemptions  sections 
of  the  Rule,  respectively. 

The  incorporation  by  reference  of 
ASTM  Standard  D5489-96c  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  of 
ASTM  Standard  D5489-96c  Guide  to 
Care  Symbols  for  Care  Instructions  on 
Consumer  Textile  Products  may  be 
obtained  from  the  American  Society  for 
Testing  and  Materials,  100  Barr  Harbor 
Drive,  West  Conshohocken,  PA  19428, 
or  may  be  inspected  at  the  Federal 
Trade  Commission,  room  130, 600 
Pennsylvania  Avenue,  N.W., 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  suite  700,  800  North 
Capitol  Street,  N.W.,  Washington,  DC. 

Piusuant  to  the  requirements  of 
section  18(g)  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  57a(g),  and 
the  provisions  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553(b),  the 
Commission  pubUshed  notices 
requesting  comment  on  the  proposed 
conditional  exemption  on  June  15, 1994 
(59  FR  30733)  and  November  16,  1995 
(60  FR  57552).  This  conditional 
exemption  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501,  because 
the  conditional  exemption  does  not 
create  requirements  for  information 
collection;  rather,  it  provide  an 
alternative  method  of  communicating 
information.  The  Regulatory  Flexibility 
Act,  44  U.S.C.  601(2),  does  not  apply  to 
this  conditional  exemption  because, 
pursuant  to  section  18(d)(2)(B)  of  the 
Federal  Trade  Commission  Act.  15 
U.S.C.  57a(d)(2)(B),  an  exemption  to  a 
rule  imder  section  18(g)  of  the  Federal 
Trade  Commission  Act,  15  U.S.C. 
57(a)(g),  shall  not  be  treated  as  an 
amendment  or  repeal  of  a  rule.  The 
conditional  exemption  will  become 
effective  on  July  1, 1997.  The 
Commission  welcomes  comment  on  the 
minor  changes  that  have  been  made  in 
ASTM  D5489  since  the  Commission  last 
sought  comment  on  this  subject  in 
November  1995.  The  Commission  will 
consider  further  revision  of  this  interim 
conditional  exemption,  as  appropriate. 
Such  comments  may  be  filed  with  the 
Office  of  the  Secretary  until  March  10, 
1997. 
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List  of  Subjects  in  16  CFR  Part  423 

Labeling;  Incorporation  by  reference; 
Textiles;  Trade  practices. 

Appendix  to  the  Preamble— Conditions  for 
Republishing  the  ASTM  D  5439  Care  Symbol 
Chart 

Upon  written  request,  ASTM  will  grant 
other  organizations  a  royalty-free  license  for 
republication  of  the  Care  Symbol  Chart 
provided  the  following  conditions  are  agreed 
to: 

1.  Should  the  chart  or  the  symbols  be 
modified,  then  they  may  not  be  represented 
as  being  the  ASTM  standard. 

2.  The  following  credit  line  shall  appear  on 
all  copies  made  of  the  chart:  "Copyright  ^ 
American  Society  for  Testing  and  Materials, 
1916  Race  St.,  Philadelphia,  PA  19103." 

3.  Copies  of  the  chart  shall  not  be  made 
available  for  sale  except  by  separate  license 
under  which  royalty  payments  to  ASTM  are 
required.  This  would  not  apply  to  copies  of 
the  chart  affixed  to  goods  such  as  appliances, 
cleaning  agents,  apparel,  or  home  furnishings 
which  are  in  fact  sold.  In  these  cases  the 
chart  is  being  used  to  convey  information 
about  the  care  symbol  system  to  the  ultimate 
consumer. 

4.  The  license  for  republishing  the  chart  is 
for  a  specific  number  of  copies  and'for  a 
specific  period  of  time  which  is  to  he  agreed 
upon  by  ASTM  and  the  licensee. 

5.  The  original  standard  or  original  art 
work  for  the  symbols,  if  needed,  may  be 
purchased  separately  from  ASTM. 

6  September  1995,  ASTM 

Text  of  Amendments 

Accordingly,  the  Commission  amends 
16  CFR  Fart  423  as  follows: 

PART  42a-{AMENOED] 

1.  The  authority  citation  for  part  423 
continues  to  read  as  follows: 

Authority:  38  Stat.  717,  as  amended;  (15 
U.S.C.  41,  et  seq.) 

2.  Section  423.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§423.2    Tenninology 

•        •        •        •        • 

(b)  Any  appropriate  symbols  may  be 
used  on  care  labels  or  care  instructions, 


in  addition  to  the  required  appropriate 
terms  so  long  as  the  terms  fulHll  the 
requirements  of  this  regulation.  See 
§  423.8(g)  for  conditional  exemption 
allowing  the  use  of  symbols  without 
terms. 

*  •        *        •        • 

3.  Section  423.8  is  amended  by 
adding  paragraph  (g)  to  read  as  follows: 

§423.8    Exemptions 

•  *        •        •        * 

(g)  The  symbol  system  developed  by 
the  American  Society  for  Testing  and 
Materials  (ASTM)  and  designated  as 
ASTM  Standard  D5489-96c,  Standard 
Guide  for  Care  Symbols  for  Care 
Instructions  on  Textile  Products  may  be 
used  on  care  labels  or  care  instructions 
in  lieu  of  terms  so  long  as  the  symbols 
fulfill  the  requirements  of  this 
regulation.  In  addition,  symbols  from 
the  symbol  system  designated  as  ASTM 
Standard  D5489-96c  may  be  combined 
with  terms  so  long  as  the  symbols  and 
terms  used  fulfill  the  requirements  of 
the  regulation.  Provided,  however,  that 
for  the  18-month  period  following  the 
effective  date  of  this  section,  such 
symbols  may  be  used  on  care  labels  in 
lieu  of  terms  only  if  an  explanation  of 
the  meaning  of  the  symbols  used  on  the 
care  label  in  terms  is  attached  to,  or 
provided  with,  the  item  of  textile 
wearing  apparel.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  of  ASTM  Standard  D5489-96c, 
Standard  Guide  for  Care  Symbols  for 
Care  Instructions  on  Textile  Products 
may  be  obtained  from  the  American 
Society  for  Testing  and  Materials,  100 
Barr  Harbor  Drive,  West  Conshohocken. 
PA  19428,  or  may  be  inspected  at  the 
Federal  Trade  Commission,  room  130, 
600  Pennsylvania  Avenue,  N.W., 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  suite  700,  800  North 
Capitol  Street,  N.W..  Washington,  DC. 

Authority:  15  U.S.C.  41-58. 


By  direction  of  the  Commission. 
Beniamin  I.  Berman, 

Acting  Secretary. 

Statement  of  Commissioner  Christine  A. 
Vamey,  Conditional  Exemption  to  the  Care 
Labeling  Rule.  December  16, 1996 

I  am  voting  today  to  support  adopting  a 
conditional  exemption  to  the  Care  Labeling 
Rule  to  permit  the  use  of  symbols,  without 
accompanying  written  instructions,  to 
convey  the  care  information  required  by  the 
Rule.  We  live  in  an  increasingly  global 
marketplace,  and,  by  allowing  the  use  of 
symbols,  the  Commission  has  taken  a 
positive  step  towards  enhancing  global 
harmonization. 

In  moving  toward  a  symbol-based  system, 
the  Commission  had  the  opportunity  to 
decide  which  system  would  be  permitted:  the 
one  developed  by  the  American  Society  of 
Testing  and  Materials  (ASTM).  the  one 
adopted  by  the  International  Standards 
Organization  (ISO),  currently  in  use  in 
Europe,  or  a  hybrid  of  the  two.  Although  the 
two  systems  are  very  similar,  they  are  not 
identical. 

The  Commission  adopted  the  ASTM 
system  over  the  ISO  system  because  it 
believed  ASTM  was  preferable  for  several 
reasons.  The  ISO  system  is  trademarked, 
which  could  require  U.S.  companies  to  p>ay 
royalties,  and  the  ISO  system  does  not 
provide  all  of  the  information  required  by  the 
Rule.  The  Commission  also  determined  that 
allowing  manufacturers  to  use  either  the 
ASTM  system  or  the  ISO  system  (at  the 
manufacturer's  choice)  could  confuse 
consumers. 

Although  I  understand  the  Commission's 
rationale  for  selecting  the  ASTM  system.  I  am 
not  convinced  that  the  differences  between 
the  two  schemes  are  so  great  that  some  sort 
of  accommodation  could  not  have  been 
reached.  While  I  support  the  current  proposal 
for  achieving  harmony  with  our  NAFTA 
partners.  I  nonetheless  believe  we  may  have 
missed  an  opportunity  to  achieve  global 
consistency. 

I  understand,  however,  that  staff  will 
continue  to  pursue  further  harmonization 
efforts  through  negotiations  with  the 
International  Standards  Organization.  I 
strongly  support  such  efforts. 

(FR  Doc.  97-3048  Filed  2-5-97;  8:45  am] 
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Part  VII 

Federal  Emergency 
Management  Agency 

44  CFR  Parts  65,  70,  and  72 
Identification  and  Mapping  of  Special 
Flood  Hazard  Areas,  Procedures  for  Map 
Correction,  and  Procedures  and  Fees  for 
Processing  Map  Changes,  Final  Rule  and 
Fee  Schedule  for  Processing  Requests 
for  Map  Changes  and  for  Flood 
Insurance  Study  Backup  Data  for  Fiscal 
Year  1997,  Notice 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  65. 70.  and  72 
RtN3067-AC53 

Identification  and  Mapping  of  Special 
Flood  Hazard  Areas.  Procedures  for 
Map  Correction,  and  Procedures  and 
Fees  for  Processing  Map  Changes 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  revises  the 
National  Flood  Insurance  Program 
(NFIP)  regulations  concerning  the 
identification  and  mapping  of  Special 
Flood  Hazard  Areas  (SFHAs)  and 
correction  of  NFIP  maps  by  revising  the 
fee  requirements  and  fee  schedule  for 
processing  certain  changes  to  NFIP 
maps.  Under  this  final  rule,  the  fees  will 
be  adjusted  periodically,  but  no  more 
than  once  annually,  to  provide  for 
changes  in  the  prevailing  private-sector 
labor  rate  on  which  the  fees  are 
predicated.  Revised  fees  will  be 
published  as  a  notice  in  the  Federal 
Register. 

EFFECTIVE  DATE:  This  rule  is  effective 
March  10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr..  Chief, 
Hazard  Identification  Branch,  500  C 
Streei  SW..  Washington,  DC  20472, 
(202)  646-2796. 

SUPPt.EMENTARY  INFORMATION:  This  flnal 
rule  revises  the  NFIP  regulations 
goverrung  identification  and  mapping  of 
SFHAs  and  correction  of  NFIP  maps  by 
revising  the  fee  requirements  and  fee 
schedule  for  processing  certain  changes 
to  NFIP  maps.  FEMA  established  the 
current  fee  requirements  under  a  final 
rule  published  in  the  Federal  Register, 
at  57  FR  29036.  on  June  30.  1992. 

This  action  reduces  expenses  to  the 
NFIP  and  contributes  to  maintaining  the 
NFIP  as  a  self-supporting  program  by: 
(1)  Establishing  flat  user  fees  for  most 
requests  for  Conditional  Letters  of  Map 
Amendment  (CLOMAs),  Letters  of  Map 
Revision  Based  on  Fill  (LOMR-Fs), 
Conditional  Letters  of  Map  Revision 
Based  on  Fill  (CLOMR-Fs).  Letters  of 
Map  Revision  (LOMRs),  Conditional 
Letters  of  Map  Revision  (CLOMRs),  and 
Physical  Map  Revisions  (PMRs):  (2) 
reducing  the  number  of  user  fee 
categories;  (3)  requiring  full  payment  of 
user  fees  before  FEMA  begins  work  on 
a  request;  (4)  changing  the  initial  fee 
and  hourly  rate  for  LOMR,  CLOMR,  and 
PMR  requests  based  on  structural 
measures  on  alluvial  fans:  (5)  limiting 
exemptions:  and  (6)  replacing  the 


mechanism  for  recovering  the 
cartographic  production  costs  related  to 
incorporating  map  changes  made  by 
letter  in  Flood  Insurance  Rate  Maps 
(FIRMs)  and  Flood  Boundary  and 
Floodway  Maps  (FBFMs). 

This  final  rule  supersedes  the  fee 
schedules  that  FEMA  established  on 
June  30. 1992.  It  also  expands  the 
payment  method  to  include  credit  card 
payments. 

The  listing  of  fees  that  are  effective  as 
of  the  date  of  this  rule  is  published  as 
a  notice  elsewhere  in  this  issue  of  the 
Federal  Register.  A  primary  component 
of  the  fees  is  the  prevailing  private- 
sector  rates  charged  to  FEMA  for  labor 
and  materials.  Because  these  rates  and 
the  actual  review  and  processing  costs 
may  vary  from  year  to  year.  FEMA  will 
evaluate  the  fees  at  the  end  of  each 
fiscal  year  and  publish  revised  fee 
schedules,  when  needed,  as  notices  in 
the  Federal  Register. 

These  revisions  to  the  NFIP 
regulations  are  a  result  of  the  continuing 
reappraisal  of  the  NFIP  to  achieve 
administrative  and  fiscal  effectiveness 
and  to  encourage  sound  floodplain 
management  so  that  the  Program  can 
realize  reductions  in  the  loss  of  life  and 
property  and  in  disaster-related 
expenditures. 

Revisions  to  Interim  Final  Rule 

FEMA  published  an  interim  final  rule 
concerning  these  regulation  changes  in 
the  Federal  Register,  at  61  FR  46330,  on 
August  30.  1996.  In  the  interim  final 
rule,  we  invited  the  public  to  comment 
on  the  regulation  changes  within  30 
days.  One  commenter  wrote: 

In  view  of  the  feet  that  the  National  Flood 
Insurance  Program  was  promulgated  by  the 
United  States  Congress  and  assigned  to  the 
Federal  Emergency  Management  Agency  as  a 
regulative  measure  in  order  to  ensure  that 
minimal  development  occurs  in  the 
floodplain  areas,  I  feel  that  promulgation  of 
this  regulation  is  a  mandate  upon  local 
government  in  that  it  closes  access  to 
appealing  errors  and  omissions  or  changes  on 
the  National  Flood  Insurance  Program 
maps  •  *  *.  It  may  well  thwart  applications 
for  appropriate  regulations  and  changes  due 
to  the  fact  that  many  municipalities  and 
counties  do  not  have  suflicient  funding  to 
cover  the  costs  without  overburdening  their 
budgets.  Accordingly,  I  disagree  with  the 
statement  on  Page  46631  concerning  the 
Regulatory  Flexibility  Act,  wherein  the 
Acting  Associate  Director  of  the  Mitigation 
Directorate  certifies  that  the  interim  (final) 
rule  does  not  have  a  significant  economic 
impact  on  substantial  number  of  small 
entities  *  *  *. 

There  are  numerous  small  communities 
and  rural  counties  that  adjoin  rivers 
throughout  the  United  States  and  are 
impacted  by  flooding.  They  have  not,  in 
many  cases,  been  offered  the  opportunity  for 


protection  by  levees  or  urban  flood  walls 
and,  therefore,  remain  at  the  mercy  of  the 
rivers  upon  which  they  were  located  a 
century  or  two  ago.  To  now  require  them  to 
pay  fees  to  have  maps  revised  is  not  an 
acceptable  position. 

I  feel  that  if  the  federal  government  wishes 
to  continue  this  program  that  it  should  stand 
the  costs  fully  for  carrying  out  the 
administrative,  mapping  and  implementation 
requirements  of  the  National  Flood  Insurance 
Program. 

In  response  to  these  comments  the 
changes  published  in  this  final  rule  do 
not  establish  completely  new 
requirements  for  the  payment  of  user 
fees.  They  expand  an  existing  system 
established  during  the  1980s  to  allow 
the  NFIP  to  recover  costs  for  providing 
certain  map  products  and  services  and, 
at  the  same  time,  to  allow  the  NFIP  to 
remain  self-supporting  for  the  historic 
average  flood  loss  year.  The  objective  of 
the  changes  is  to  distribute  the  costs  of 
certain  products  and  services  equitably 
between  flood  insurance  policyholders 
and  the  users  of  the  products  and 
services,  rather  than  to  distribute  these 
costs  to  the  general  taxpayer  who  may 
or  may  not  benefit  from  the  product  or 
service.  This  effort  is  in  keeping  with  31 
U.S.C.  9701,  under  which  the  U.S. 
Congress  allows  Federal  agencies  to 
charge  fees  for  products  and  services.  31 
U.S.C.  9701  provides,  in  part: 

"(a)  It  is  the  sense  of  Congress  that 
each  service  or  thing  of  value  provided 
by  an  agency  *  *  *  to  a  person  *  •   * 
is  to  be  self-sustaining  to  the  extent 
possible. 

"(b)  The  head  of  each  agency  *  *  * 
may  prescribe  regulations  establishing 
the  charge  for  a  service  or  thing  of  value 
provided  by  the  agency.  *  *  •  Each 
charge  shall — (1)  be  fair;  and  (2)  based 
on:  (A)  The  costs  to  the  Government;  (B) 
the  value  of  the  service  or  thing  to  the 
recipient;  (C)  public  policy  or  interest 
served;  and  (D)  other  relevant  facts." 

This  rule  also  does  not  "close  access 
to  appealing  errors  and  omissions"  on 
the  nVip  map  as  suggested  in  the 
commenter's  September  27  letter. 
Community  officials  and  property 
owners  may  continue  to  appeal 
proposed  base  (1-percent-annual- 
chance)  flood  elevations  shown  on  NFIP 
maps  under  44  CFR  part  67  of  the  NFIP 
regulations  without  charge.  In  addition, 
map  revision  requests  submitted  under 
44  CFR  part  65  of  the  NFIP  regulations 
will  be  exempt  from  fees  if  the  requests 
are  made  to  correct  mapping  or  study 
analysis  errors.  Furthermore, 
community  officials  who  believe  a 
FEMA-contracted  restudy  of  flood 
hazards  is  necessary  because  conditions 
have  changed  since  the  NFIP  map  for 
their  community  was  last  published 
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may  continue  to  request  such  restudies 
from  FEMA.  Funding  for  such  restudies 
comes  firom  the  National  Flood 
Insurance  Fund,  and  FEMA  bears  the 
costs  of  revising  the  NFIP  maps  fully  as 
a  result  of  these  restudies. 

FEMA  is  aware  that  flooding  impacts 
numerous  small  commimities  and  rural 
counties  throughout  the  United  States. 
FEMA,  working  in  conjunction  with 
many  State  and  Federal  agencies,  works 
with  these  communities  to  develop  an 
overall  strategy  for  mitigating  the 
■  damage  caused  by  flooding.  Numerous 
funding  options  are  made  available  to 
communities  by  FEMA,  other  Federal 
agencies,  and  State  agencies  to  ensure 
proper  mitigation  options  are  exercised. 
The  regulation  changes  promulgated  by 
this  final  rule  will  have  no  impact  on 
those  activities. 

As  indicated  in  §  72.4(e)  of  the  revised 
regulations,  the  entity  that  applies  to 
F^IA  through  the  local  community  for 
review  is  responsible  for  the  cost  of  the 
review.  The  local  cornmunity  incurs  no 
financial  obligation  under  the 
reimbursement  procedures  set  forth  in 
this  part  as  a  result  of  transmitting  the 
application  by  another  party  to  FEMA. 

Finally,  since  the  requirements  for 
user  fees  for  certain  types  of  map 
changes  were  established,  the  number  of 
requests  for  CLOMAs.  CLOMR-Fs, 
LOMR-Fs,  CLOMRs,  LOMRs,  and  PMRs 
received  each  year  has  grown  and  is 
expected  to  continue  to  grow.  Therefore, 
the  available  statistics  do  not  support 
the  contention  that  promulgation  of 
these  regulation  changes  will  "thwart 
applications  for  appropriate  regulations 
and  changes  *  *  *"  in  the  future. 

As  a  result  of  internal  FEMA  review, 
we  incorporated  the  following  changes 
in  this  final  rule: 

1.  We  revised  §  72.3(c)  to  include  two 
new  categories  to  cover  LOMR-Fs  based 
on  as-built  information  for  projects  for 
which  CLOMR-Fs  were  issued 
previously  by  FEMA. 

2.  We  revised  Category  6  (now 
Category  7)  in  §  72.3(c)  to  clarify  that 
this  category  does  not  apply  to  requests 
based  on  as-buih  information  for 
projects  involving  structural  measures 
on  alluvial  fans.  The  $5,000  initial  fee 
will  be  charged  to  all  map  revision 
requests  involving  structural  measures 
on  alluvial  fans. 

3.  We  added  §  72.3(d)  which  reads:  "If 
a  request  involves  more  than  one  of  the 
above  categories,  the  highest  applicable 
flat  user  fee  must  be  submitted." 

4.  We  revised  §  72.3(e)  (now  §  72.3(f)) 
to  read:  "The  flat  user  fees  for 
conditional  and  final  map  amendments 
and  map  revisions  are  based  on  the 
actual  costs  for  reviewing  and 
processing  the  requests.  The  fees  for 


requests  for  LOMR-Fs,  LOMRs,  and 
PMRs  also  include  a  fee  of  $35  to  cover 
FEMA's  costs  for  physically  revising 
affected  FIRM  and  FBFM  panels  to 
reflect  the  map  changes." 

5.  We  deleted  §  72.3(e),  which 
covered  cartographic  production  fees. 

6.  We  added  §  72.5(c),  which  reads: 

(c)  Map  change  requests  based  on  the 
following  shall  be  exempt  from  fees: 

(1)  Federally  sponsored  flood-control 
projects  where  50  percent  or  more  of  the 
project's  costs  are  federally  funded:  and 

(2)  Detailed  hydrologic  and  hydraulic 
studies  conducted  by  Federal,  State,  or  local 
agencies  to  replace  approximate  studies 
conducted  by  FEMA  and  shown  on  the 
effective  FIRM. 

Establishment  of  Flat  User  Fees 

The  existing  fee  collection  process  is 
complex  and  requires  time-intensive 
efforts  on  the  part  of  FEMA  to 
administer.  More  importantly,  it  also 
increases  the  time  required  to  provide 
the  requesters  with  the  Letter  of  Map 
Change  (LOMC)  product  or  PMR  they 
require.  The  current  system  requires 
requesters  to  submit  an  initial  fee  that 
is  not  intended  to  cover  the  full  review 
and  processing  costs  or  the  cartographic 
production  costs.  Requesters 
subsequently  receive  invoices  for  the 
balance.  The  current  system  is 
complicated  further  by  the  pre- 
authorized  spending  limits  placed  on 
each  product.  When  FEMA  determines 
that  these  limits  will  be  exceeded,  we 
must  obtain  written  authorization  before 
proceeding  with  their  review.  We  must 
then  delay  the  request  until  we  receive 
the  written  authorization. 

Under  this  final  rule,  FEMA  charges 
a  single  fiat  user  fee  for  most  LOMC  and 
PMR  requests,  thereby  reducing  the 
turnaround  time  for  preparing  and 
issuing  determination  letters  and 
reducing  FEMA  costs  of  administering 
the  fee-charge  system.  FEMA  can 
recover  more  of  the  actual  costs  than  are 
recovered  by  the  current  system  and 
redistribute  the  overall  cost  of 
operations. 

Requirement  for  Full  Payment  Before 
Work  Begins 

Under  this  final  rule,  the  requester 
must  submit  the  full  fee  payment  before 
FEMA  begins  work  on  most  map  change 
requests.  This  minimizes  the  need  for 
followup  invoicing  and  ensures  that 
FEMA  collects  appropriate  fees  for 
services  rendered. 

Consolidation  of  Product  Categories 

Under  this  final  rule,  we  consolidate 
LOMC  products  and  PMRs  with  similar 
review  and  processing  requirements 
into  the  same  fee  category.  As  a  result. 


we  reduced  the  number  of  fee  categories 
from  19  to  10. 

Limitation  of  Fee  Exemptions 

Under  current  standards,  we  exempt 
requesters  from  paying  user  fees  when 
they  submit  requests  for  changes  to  (1) 
remove  properties  or  structures  from  the 
SFHA  shown  on  the  FIRM  that  were 
inadvertently  included  in  the  SFHA 
because  of  map  scale  limitations,  which 
is  handled  by  the  LOMA  process 
detailed  in  44  CFR  part  70  of  the  NFIP 
regulations;  (2)  reflect  more  detailed 
information  on  flooding  sources, 
fioodways,  or  topographic  data;  (3) 
correct  mapping  errors  or  errors  in  the 
effective  Flood  Insurance  Study 
analysis;  or  (4)  reflect  projects  that  are 
for  public  benefit  and  are  primarily 
intended  for  flood  loss  reduction  to 
insurable  structures  in  identified  flood 
hazard  areas  that  were  in  existence  prior 
to  the  commencement  of  the  projects. 
Such  exemptions  preclude  FEMA  from 
recovering  fees  for  a  substantial  volume 
of  work. 

Under  this  final  rule,  we  maintain  the 
exemptions  for:  Requests  for  LOMAs; 
requests  to  correct  mapping  or  analysis 
errors;  map  change  requests  based  on 
federally  sponsored  flood-control 
projects  where  50  percent  or  more  of  the 
project's  costs  are  federally  funded;  and 
map  change  requests  based  on  detailed 
hydrologic  and  hydraulic  studies 
conducted  by  Federal,  State,  or  local 
agencies  to  replace  approximate  studies 
conducted  by  FEMA  and  shown  on  the 
effective  FIRM. 

Maintenance  of  Initial  Fee  for  Requests 
Based  on  Structural  Measures  on 
Alluvial  Fans 

Under  this  final  rule,  we  maintain  the 
initial  fee  for  LOMC  requests  based  on 
structural  measures  on  alluvia!  fans. 
These  requests  are  rare,  the  FEMA 
engineering  review  for  these  requests  is 
usually  very  complex,  and  FEMA's  costs 
for  processing  these  requests  can 
fluctuate  significantly.  Based  on  a 
review  of  actual  processing  costs  for 
Fiscal  Year  1995,  we  established  $5,000 
as  the  initial  fee  for  such  requests.  The 
remaining  costs  are  recovered  before  we 
issue  the  LOMC.  consistent  with  current 
fee-reimbursement  practices.  Under  this 
final  rule,  we  increased  to  $50  the 
hourly  rate  used  to  calculate  the  total 
fees  that  must  be  reimbursed. 

National  Environmental  Policy  Act 

This  final  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 
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UMI 


Regulatory  Flexibilit>  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
final  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act,  5 
U.S.C.  et  seq.,  because  it  is  not  expected 
(1}  to  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities,  nor  (2)  to 
create  any  additional  burden  on  small 
entities.  A  regulatory  flexibility  analysis 
has  not  been  prepared. 

Executive  Order  12612,  Federalism 

This  final  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  final  nile  meets  the  applicable 
standards  of  §  2(b)(2)  of  Executive  Order 
12778,  Civil  Justice  Reform. 

Executive  Order  12866,  Regulatory 
Flauiing  and  Review 

Promulgation  of  this  final  rule  is 
required  by  statute,  42  U.S.C.  4014(f), 
which  also  specifies  the  regulatory 
approach  taken  in  the  final  rule.  To  the 
extent  possible  under  the  statutory 
requirements  of  42  U.S.C.  4014(f),  this 
final  rule  adheres  to  the  principles  of 
regulation  as  set  forth  in  Executive 
Order  12866,  Regulatory  Planning  and 
Review. 

List  of  Subjects  in  44  CFR  Parts  65,  70, 
and  72 

Administrative  practice  and 
procedure,  Flood  insurance, 
Floodplains,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  44  CFR  Parts  65,  70,  and 
72  are  amended  as  follows: 

PART  65-1DENT1FICATION  AND 
MAPPING  OF  SPECIAL  FLOOD 
HAZARD  AREAS 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127.  44  FR  19367,  3  CFR,  1979  Comp., 
p.  3  76. 

2.  Section  65.4(c)  is  revised  to  read  as 
follows: 

S66.4    Right  to  submit  new  technical  data. 

•        *        •        *        » 

(c)  Requests  for  changes  to  effective 
Flood  Insurance  Rate  Maps  (FIRMs)  and 
Flood  Boundary  and  Floodway  Maps 
(FBFMs)  are  subject  to  the  cost  recovery 


procedures  described  in  44  CFR  part  72. 
As  indicated  in  part  72,  revisions 
requested  to  correct  mapping  errors  or 
errors  in  the  Flood  Insurance  Study 
analysis  are  not  to  be  subject  to  the  cost- 
recovery  procedures. 

3.  In  section  65.5  the  heading  and 
paragraph  (d)  are  revised  to  read  as 
follows: 

§  65.5  Revision  to  special  flood  hazard 
area  boundaries  with  no  change  to  t>ase 
flood  elevation  determinations. 

***** 

(d)  Submission  procedures.  All 
requests  shall  be  submitted  to  the  FEMA 
Regional  Office  servicing  the 
community's  geographic  area  or  to  the 
FEMA  Headquarters  Office  in 
Washington,  DC,  and  shall  be 
accompanied  by  the  appropriate 
payment,  in  accordance  with  44  CFR 
part  72. 

4.  In  section  65.6(g)  is  revised  to  read 
as  follows: 

§  65.6    Revision  of  t>ase  flood  elevation 

determinations. 

***** 

(g)  Submission  procedures.  All 
requests  shall  be  submitted  to  the  FEMA 
Regional  Office  servicing  the 
community's  geographic  area  or  to  the 
FEMA  Headquarters  Office  in 
Washington,  DC,  and  shall  be 
accompanied  by  the  appropriate 
payment,  in  accordance  with  44  CFR 
part  72. 

5.  Section  65.8  is  revised  to  read  as 
follows: 

§  66.8    Review  of  proposed  prelects. 

A  community,  or  an  individual 
through  the  community,  may  request 
FEMA's  comments  on  whether  a 
proposed  project,  if  built  as  proposed, 
would  justify  a  map  revision.  FEMA's 
comments  will  be  issued  in  the  form  of 
a  letter,  termed  a  Conditional  Letter  of 
Map  Revision,  in  accordance  with  44 
CFR  part  72.  The  data  required  to 
support  such  requests  are  the  same  as 
those  required  for  final  revisions  imder 
§§65.5,  65.6.  and  65.7,  except  as-built 
certification  is  not  required.  All  such 
requests  shall  be  submitted  to  the  FEMA 
Headquarters  Office  in  Washington,  DC, 
and  shall  be  accompanied  by  the 
appropriate  payment,  in  accordance 
with  44  CFR  part  72. 

6.  In  section  65.9  the  heading  and 
paragraph  (h)  are  revised  to  read  as 
follows: 

§  65.9    Review  and  response  by  the 
Administrator. 

•        *        *        •        • 

(h)  The  required  payment  has  not 
been  submitted  in  accordance  with  44 
CFR  part  72,  no  review  will  be 


conducted  and  no  determination  will  be 
issued  until  payment  is  received. 

PART  70— PROCEDURE  FOR  MAP 
CORRECTION 

7.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: . 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978, 43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127,  44  FR  19367.  3  CFR,  1979  Comp.,  p. 
376. 

8.  Section  70.9  is  revised  to  read  as 
follows: 

§  70.9    Review  of  proposed  projects. 

An  individual  who  proposes  to  build 
one  or  more  structures  on  a  portion  of 
property  that  may  be  incliuled 
inadvertently  in  a  Special  Flood  Hazard 
Area  (SFHA)  may  request  FEMA's 
comments  on  whether  the  proposed 
structure(s),  if  built  as  proposed,  will  be 
in  the  SFHA.  FEMA's  comments  vdll  be 
issued  in  the  form  of  a  letter,  termed  a 
Conditional  Letter  of  Map  Amendment. 
The  data  required  to  support  such 
requests  are  the  same  as  those  required 
for  final  Letters  of  Map  Amendment  in 
accordance  with  §  70.3,  except  as-built 
certification  is  not  required  and  the 
requests  shall  be  accompanied  by  the 
appropriate  payment,  in  accordance 
with  44  CFR  part  72.  All  such  requests 
for  CLOMAs  shall  be  submitted  to  the 
FEMA  Regional  Office  servicing  the 
commimity's  geographic  area  or  to  the 
FEMA  Headquarters  Office  in 
Washington,  DC. 

PART  72--PROCEDURES  AND  FEES 
FOR  PROCESSING  MAP  CHANGES 

9.  The  authority  citation  for  part  72  is 
revised  to  read  as  follows: 

Authority:  42  U.S.C.  4001  etseq.: 
Reorganization  Plan  No.  3  of  1978,  43  FR 
41943,  3  CFR,  1978  Comp.,  p.  329;  E.O. 
12127,  44  FR  19367.  3  CFR,  1979  Comp.,  p. 
376. 

10.  Section  72.1  is  revised  to  read  as 
follows: 

§72.1    Purpose  of  part 

This  part  provides  administrative  and 
cost-recovery  procedures  for  the 
engineering  review  and  administrative 
processing  associated  with  FEMA's 
response  to  requests  for  Conditional 
Letters  of  Map  Amendment  (CLOMAs), 
Conditional  Letters  of  Map  Revision 
(CLOMRs),  Conditional  Letters  of  Map 
Revision  Based  on  Fill  (CLOMR-Fs), 
Letters  of  Map  Revision  Based  on  Fill 
(LOMR-Fs),  Letters  of  Map  Revision 
(LOMRs),  and  Physical  Map  Revisions 
(PMRs).  Such  requests  are  based  on 
proposed  or  actual  manmade  alterations 
writiun  the  floodplain,  such  as  the 
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placement  of  fill;  modification  of  a 
channel;  construction  or  modification  of 
a  bridge,  culvert,  levee,  or  similar 
measure;  or  construction  of  single  or 
multiple  residential  or  commercial 
structures  on  single  or  multiple  lots. 

11.  Section  72.2  is  revised  to  read  as 
follows: 

§72.2    Definitions. 

Except  as  otherwise  provided  in  tbis 
part,  the  definitions  in  44  CFR  part  59 
are  applicable  to  this  part.  For  the 
purposes  of  this  part,  the  products  are 
defined  as  follows: 

CLOMA.  A  CLOMA  is  FEMA's 
comment  on  a  proposed  structure  or 
group  of  structures  that  would,  upon 
construction,  be  located  on  existing 
natural  ground  above  the  base  (1- 
percent-annual-chance)  flood  elevation 
on  a  portion  of  a  legally  defined  parcel 
of  land  that  is  partially  inundated  by  the 
base  fiood. 

CLOMR.  A  CLOMR  is  FEMA's 
comment  on  a  proposed  project  that 
would,  upon  construction,  affect  the 
hydrologic  or  hydraulic  characteristics 
of  a  flooding  source  and  thus  result  in 
the  modification  of  the  existing 
regulatory  floodway,  the  effective  base 
flood  elevations,  or  the  Special  Flood 
Hazard  Area  (SFHA). 

CLOMR-F.  A  CLOMR-F  is  FEMA's 
comment  on  a  proposed  project  that 
would,  upon  construction,  result  in  a 
modification  of  the  SFHA  through  the 
placement  of  fill  outside  the  existing 
regulatory  floodway. 

LOMR.  A  LOMR  is  FEMA's 
modification  to  an  effective  Flood 
Insurance  Rate  Map  (FIRM),  or  Flood 
Boundary  and  Floodway  Map  (FBFM), 
or  both.  LOMRs  are  generally  based  on 
the  implementation  of  physical 
measures  that  affect  the  hydrologic  or 
hydraulic  characteristics  of  a  flooding 
source  and  thus  result  in  the 
modification  of  the  existing  regulatory 
floodway,  the  efliective  base  flood 
elevations,  or  the  SFHA.  The  LOMR 
officially  revises  the  FIRM  or  FBFM, 
and  sometimes  the  Flood  Insurance 
Study  (FIS)  report,  and,  when 
appropriate,  includes  a  description  of 
the  modifications.  The  LOMR  is 
generally  accompanied  by  an  annotated 
copy  of  the  affected  portions  of  the 
FIRM,  FBFM,  or  FIS  report. 

LOMB-F.  A  LOMR-F  is  FEMA's 
modification  of  the  SFHA  shown  on  the 
FIRM  based  on  the  placement  of  fill 
outside  the  existing  regulatory 
floodway. 

PAffl.  A  PMR  is  FEMA's  physical 
revision  and  republication  of  an 
effective  FIRM.  FBFM,  or  FIS  report. 
PMRs  are  generally  based  on  physical 
measures  that  affect  the  hydrologic  or 


hydraulic  characteristics  of  a  flooding 
source  and  thus  result  in  the 
modification  of  the  existing  regulatory 
floodway,  the  effective  base  flood 
elevations,  or  the  SFHA. 

12.  Section  72.3  is  revised  to  read  as 
follows: 

§72.3    Fee  schedule. 

(a)  For  requests  for  CLOMRs,  LOMRs. 
and  PMRs  based  on  structural  measures 
on  alluvial  fans,  an  initial  fee  of  $5,000, 
subject  to  the  provisions  of  §  72.4,  shall 
be  paid  to  FEMA  before  FEMA  begins 
its  review  of  the  request.  The  initial  fee 
represents  the  minimum  cost  for 
reviewing  these  requests  and  is  based  on 
the  prevailing  private-sector  labor  rate. 
A  revision  to  this  initial  fee,  if 
necessary,  will  be  published  as  a  notice 
in  the  Federal  Register. 

(b)  For  requests  for  CLOMRs,  LOMRs, 
and  PMRs  based  on  structural  measures 
on  alluvial  fans,  the  total  fee  will  be 
calculated  based  on  the  total  hours  by 
FEMA  to  review  and  process  the  request 
multiplied  by  an  hourly  rate  based  on 
the  prevailing  private-sector  labor  rate. 
The  hourly  rate  is  published  as  a  notice 
in  the  Federal  Register.  A  revision  to 
the  hourly  rate,  if  necessary,  shall  be 
published  as  a  notice  in  the  Federal 
Register. 

(c)  For  conditional  and  final  map 
revision  requests  for  the  following 
categories,  flat  user  fees,  subject  to  the 
provisions  of  §  72.4,  shall  be  paid  to 
FEMA  before  FEMA  begins  its  review  of 
the  request: 

(1)  Requests  for  CLOMAs,  CLOMR- 
Fs,  and  LOMR-Fs  for  single  structures 
or  single  lots; 

(2)  Requests  for  CLOMAs  for  multiple 
structures  or  multiple  lots; 

(3)  Requests  for  CLOMR-Fs  and 
LOMR-Fs  for  multiple  structures  or 
multiple  lots; 

(4)  Requests  LOMR-Fs  for  single 
structures  or  single  lots  based  on  as- 
built  information  for  projects  for  which 
FEMA  issued  CLOMR-Fs  previously; 

(5)  Requests  for  LOMR-Fs  for 
multiple  structures  or  multiple  lots 
based  on  as-built  information  for 
projects  for  which  FEMA  issued 
CLOMR-Fs  previously; 

(6)  Requests  for  LOMRs  and  PMRs 
based  on  projects  involving  bridges, 
culverts,  or  channels,  or  combinations 
thereof; 

(7)  Requests  for  LOMRs  and  PMRs 
based  on  projects  involving  levees, 
berms,  or  other  structural  measures; 

(8)  Requests  for  LOMRs  and  PMRs 
based  on  as-built  information  for 
projects  for  which  FEMA  issued 
CLOMRs  previously,  except  those  based 
on  structural  measures  on  alluvial  fans; 

(9)  Requests  for  LOMRs  and  PMRs 
based  solely  on  more  detailed  data: 


(10)  Requests  for  CLOMRs  based  on 
projects  involving  new  hydrologic 
information,  bridges,  culverts,  or 
channels,  or  combinations  thereof:  and 

(11)  Requests  for  CLOMRs  based  on 
projects  involving  levees,  berms,  or 
other  structural  measures. 

(d)  If  a  request  involves  more  than  one 
of  the  categories  listed  above,  the 
highest  applicable  flat  user  fee  must  be 
submitted. 

(e)  The  flat  user  fees  for  conditional 
and  final  map  amendments  and  map 
revisions  are  based  on  the  actual  costs 
for  reviewing  and  processing  the 
requests.  The  fees  for  requests  for 
LOMR-Fs,  LOMRs,  and  PMRs  also 
include  a  fee  of  $35  to  cover  FEMA's 
costs  for  physically  revising  affected 
FIRM  and  FBFM  panels  to  reflect  the 
map  changes. 

(I)  Revisions  to  the  fees,  if  necessary, 
shall  be  published  as  a  notice  in  the 
Federal  Register. 

13.  Section  72.4  is  revised  to  read  as 
follows: 

§  72.4    SutHnittal/paytnent  procedures  and 
FEMA  response. 

(a)  The  initial  fee  shall  be  submitted 
with  a  request  for  FEMA  review  and 
processing  of  CLOMRs.  LOMRs,  and 
PMRs  based  on  structural  measures  on 
alluvial  fans;  the  appropriate  flat  user 
fee  shall  be  submitted  with  all  other 
requests  for  FEMA  review  and 
processing. 

(b)  FEMA  must  receive  initial  or  flat 
user  fees  before  it  will  begin  any  review. 
The  fee  is  non-refundable  once  FEMA 
begins  its  review. 

(c)  Following  completion  of  FEMA's 
review  for  any  CLOMR,  LOMR,  or  PMR 
based  on  structural  measures  on  alluvial 
fans,  FEMA  shall  invoice  the  requester 
at  the  established  hourly  rate  for  any 
actual  costs  exceeding  the  initial  fee 
incurred  for  review  and  processing. 
FEMA  shall  not  issue  a  determination 
letter  or  revised  map  panel(s)  until  it 
receives  the  invoiced  amount. 

(d)  For  all  map  revision  requests, 
FEMA  shall  bear  the  cost  of  reprinting 
and  distributing  the  revised  FKM 
panel(s),  FBFM  panel(s),  or 
combination. 

(e)  The  entity  that  applies  to  FEMA 
through  the  local  community  for  review 
is  responsible  for  the  cost  of  the  review. 
The  local  community  incurs  no 
financial  obligation  under  the 
reimbursement  procedures  of  this  part . 
when  another  party  sends  the 
application  to  FEMA. 

(0  Requesters  shall  submit  payments 
by  check  or  money  order  or  by  credit 
card.  Checks  or  money  orders,  in  U.S. 
funds,  shall  be  made  payable  to  the 
National  Flood  Insurance  Program. 
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(g)  For  CLOMA.  CLOMR-F.  LOMA. 
and  LOMR-F  requests,  FEMA  shall: 

(1)  Notify  the  requester  and 
community  within  30  days  as  to  the 
adequacy  of  the  submittal,  and 

(2)  Provide  to  the  requester  and  the 
community,  within  60  days  of  receipt  of 
adequate  information  and  fee,  a 
determination  letter  or  other  written 
comment  in  response  to  the  request. 

(h)  For  CLOMR,  LOMR,  and  PMR 
requests,  FEMA  shall: 

(1)  Notify  the  requester  and 
community  within  60  days  as  to  the 
adequacy  of  the  submittal;  and 

(2)  Provide  to  the  requester  and  the 
community,  within  90  days  of  receipt  of 
adequate  information  and  fee,  a 
CLOMR,  a  LOMR,  other  written 
comment  in  response  to  the  request,  or 
preliminary  copies  of  the  revised  FIRM 
panels,  FBFM  panels,  and/or  affected 
portions  of  the  FIS  report  for  review  and 
comment. 

14.  Section  72.5  is  revised  to  read  as 
follows: 

§72.5    Exemptions. 

(a)  Requests  for  map  changes  based  on 
mapping  or  study  analysis  errors  or  the 
effects  of  natural  changes  within  SFHAs 
shall  be  exempt  from  fees. 

(b)  Requests  for  LOMAs  shall  be 
exempt  from  fees. 

(c)  Map  change  requests  based  on  the 
following  shall  be  exempt,  from  fees: 

(1)  Federally  sponsored  flood-control 
projects  where  50  percent  or  more  of  the 
project's  costs  are  federally  funded;  and 


(2)  Detailed  hydrologic  and  hydraulic 
studies  conducted  by  Federal,  State,  or 
local  agencies  to  replace  approximate 
studies  conducted  by  FEMA  and  shown 
on  the  effective  FIRM. 

15.  Section  72.6  is  revised  to  read  as 
follows: 

S  72.6    Unfavorable  response. 

(a)  Requests  for  CLOMAs,  CLOMRs, 
or  CLOMR-Fs  may  be  denied  or  the 
determinations  may  contain  specific 
comments,  concerns,  or  conditions 
regarding  proposed  projects  or  designs    ' 
and  their  impacts  on  flood  hazards  in  a 
commimity.  Requesters  are  not  entitled 
to  any  refund  of  fees  paid  if  the 
determinations  contain  such  comments, 
concerns,  or  conditions,  or  if  the 
requests  are  denied.  Requesters  are  not 
entitled  to  any  refund  of  fees  paid  if  the 
requesters  are  unable  to  provide  the 
appropriate  scientific  or  technical 
documentation  or  to  obtain  required 
authorizations,  permits,  financing,  etc., 
for  which  requesters  seek  the  CLOMAs, 
CLOMRs,  or  CLOMR-Fs. 

(b)  Requests  for  LOMRs,  LOMR-Fs,  or 
PMRs  may  be  denied  or  the  revisions  to 
the  FIRM,  FBFM,  or  both,  may  not  be  in 
the  manner  or  to  the  extent  desired  by 
the  requesters.  Requesters  are  not 
entitled  to  any  refund  of  fees  paid  if  the 
revision  requests  are  denied  or  if  the 
LOMRs,  LOMR-Fs,  or  PMRs  do  not 
revise  the  map  specifically  as  requested. 

16.  Section  72.7  is  revised  to  read  as 
follows: 


§72.7    Resubmittals. 

(a)  Resubmittals  of  CLOMA,  CLOMR, 
CLOMR-F,  LOMR,  LOMR-F,  or  PMR 
requests  more  than  90  days  after  FEMA 
notification  that  the  requests  were 
denied  or  after  FEMA  ended  its  review 
because  the  requester  provided 
insufficient  information  will  be  treated 
as  original  submissions  and  subject  to 
all  submittal/payment  procedures 
described  in  §  72.4.  The  procedure  in 

§  72.4  also  applies  to  a  resubmitted 
request  (regardless  of  when  submitted) 
if  the  project  on  which  the  request  is 
based  has  been  altered  significantly  in 
design  or  scope  other  than  as  necessary 
to  respond  to  comments,  concerns,  or 
other  findings  made  by  FEMA  regarding 
the  original  submission. 

(b)  When  LOMR,  LOMR-F,  or  PMR 
requests  are  made  after  FEMA  issues 
CLOMRs  or  CLOMR-Fs,  the  procedures 
in  §  72.4  and  the  appropriate  fee  apply, 
as  referenced  in  §  72.3(c).  When  the  as- 
built  conditions  differ  from  the 
proposed  conditions  on  which  FEMA 
issued  the  CLOMRs  or  CLOMR-Fs,  the 
reduced  fee  for  as-built  requests  will  not 
apply. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83-100,  Flood  Insurance) 
Dated:  January  28, 1997. 
Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation  , 
Directorate. 
[FR  Doc.  97-2963  Filed  2-5-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Fee  Schedule  for  Processing  Requests 
for  Map  Changes  and  for  Flood 
Insurance  Study  Backup  Data  for 
Fiscal  Year  1997 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  contains  the 
revised  fee  schedules  for  processing 
certain  requests  for  changes  to  National 
Flood  Insurance  Program  (NFIP)  maps 
and  for  processing  requests  for  Flood 
Insurance  Study  (FIS)  backup  data.  The 
changes  in  the  fee  schedules  will  allow 
FEMA  to  reduce  further  the  expenses  to 
the  NFIP  by  recovering  more  fully  the 
costs  associated  with  (1)  processing 
conditional  and  Tmal  map  change 
requests  and  (2)  retrieving,  reproducing, 
and  distributing  technical  and 
administrative  support  data  related  to 
FIS  analyses  and  mapping. 

DATES:  The  revised  fee  schedules  are 
effective  for  all  requests  dated  October 
1, 1996  or  later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  500  C  • 
Street  SW.,  Washington,  DC  20472, 
(202)  646-2756  or  by  facsimile  at  (202) 
646-4596  (not  toll-free  calls). 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  the  revised  fee 
schedules  for  processing  certain 
requests  for  changes  to  NFIP  maps  and 
for  processing  requests  for  FIS  backup 
data.  The  revised  schedule  for  map 
changes  is  effective  for  all  requests 
dated  October  1, 1996,  or  later,  in 
accordance  with  the  final  rule  for 
changes  to  44  CFR  parts  65,  70,  and  72 
published  elsewhere  in  this  edition  of 
the  Federal  Register,  and  supersedes  the 
current  fee  schedule  established  on  June 
30, 1992. 

The  revised  fee  schedule  for  requests 
for  FIS  backup  data  also  is  effective  for 
all  requests  dated  October  1, 1996  or 
later,  and  supersedes  the  current  fee 
schedule  published  in  the  Federal 
Register  on  June  30, 1992. 

The  basis  for  the  fee  schedule  for 
requests  for  Conditional  Letters  of  Map 
Amendment  (CLOMAs),  Conditional 
Letters  of  Map  Revision  Based  on  Fill 
(GLOMR-Fs),  Conditional  Letters  of 
Map  Revision  (CLOMRs),  Letters  of  Map 
Revision  Based  on  Fill  (LOMR-Fs), 
Letters  of  Map  Revision  (LOMRs),  and 
Physical  Map  Revisions  (PMRs)  and  for 
the  fee  schedule  for  requests  for  FIS 
backup  data  is  provided  in  the 
separately  published  final  rule. 


A  primary  component  of  the  fees  is 
the  prevailing  private-sector  rates 
charged  to  FEMA  for  labor  and 
materials.  Because  these  rates  and  the 
actual  review  and  processing  costs  may 
vary  from  year  to  year,  FEMA  will 
evaluate  the  fees  at  the  end  of  each 
fiscal  year  and  publish  revised  fee 
schedules,  when  needed,  as  notices  in 
the  Federal  Register. 

Simplification  of  Fee  Schedule  for 
Conditional  and  Final  Map  Changes 

The  existing  fee  collection  process  is 
complex  and  its  administration  requires 
time-intensive  efforts  on  the  part  of 
FEMA.  It  also  increases  the  time 
required  to  provide  the  requesters  with 
the  product  they  require.  The  current 
system  requires  requesters  to  subm.it  an 
initial  fee  that  is  not  intended  to  cover 
the  full  review  and  processing  costs  or 
the  cartographic  production  costs. 
Requesters  subsequently  receive 
invoices  for  the  balances.  The  current 
system  is  complicated  further  by  the 
pre-authorized  spending  limits  placed 
on  each  product.  When  FEMA 
determines  these  limits  will  be 
exceeded,  written  authorization  to 
proceed  must  be  obtained  before  FEMA 
can  proceed  with  its  review.  Processing 
of  the  request  is  delayed  until  the 
wrritten  authorization  is  received. 

FEMA  has  streamlined  the  process  by 
(1)  charging  flat  user  fees  for  most  map 
change  products  and  services;  (2) 
requiring  full  payment  of  fees  before 
work  is  begun  on  most  map  change 
requests;  (3)  consolidating  similar 
products  or  services  into  a  limited 
number  of  user  fee  categories;  and  (4) 
limiting  the  number  of  products  for 
which  requesters  may  receive 
exemptions  from  payment  of  fees.  As  a 
result,  requesters  know  the  cost  of  most 
products  before  FEMA  begins  work. 

The  initial  fee  for  requests  for  LOMRs 
and  CLOMRs  based  on  structural 
measures  on  alluvial  fans  has  been 
maintained  because  (1)  such  requests 
are  rare,  (2)  the  FEMA  review  for  these 
requests  is  usually  very  complex,  and 
(3)  the  costs  involved  in  processing  the 
requests  can  fluctuate  significantly. 

Fees  for  Conditional  and  Final  Map 
Revisions  Based  on  Structural 
Measures  on  Alluvial  Fans 

Based  on  a  review  of  actual  cost  data 
for  Fiscal  Year  1995,  FEMA  established 
$5,000  as  the  initial  fee  for  requests  for 
LOMRs  and  CLOMRs  based  on 
structural  measures  on  alluvial  fans. 
FEMA  will  recover  the  remainder  of  the 
review  and  processing  costs  by 
invoicing  the  requester  before  issuing  a 
determination  letter,  consistent  with 
current  practice.  The  prevailing  private- 


sector  labor  rate  charged  to  FEMA  ($50 
per  hour)  will  be  used  to  calculate  the 
total  reimbursable  fees. 

Fee  Schedule  for  Requests  for 
Conditional  Letters  of  Map  Amendment 
and  Conditional  and  Final  Letters  of 
Map  Revision  Based  on  Fill 

Based  on  a  review  of  actual  cost  data 
for  Fiscal  Year  1995,  FEMA  established 
the  following  flat  user  fees,  which  are  to 
be  submitted  by  requesters  with  all 
requests  dated  October  1, 1996  or  later: 

Request  for  single-lot/single-structure 
CLOMA,  CLOMR-F,  and  LOMR-F, 
$400 

Request  for  multiple-lot/multiple- 
structure  CLOMA,  $700 

Request  for  multiple-lot/multiple- 
structure  CLOMR-F  and  LOMR-F, 
$800 

Request  for  single-lot/single-structure 
LOMR-F  based  on  as-built 
information  (CLOMR-F  previously 
issued  by  FEMA),  $300 

Request  for  multiple-lot/multiple- 
structure  LOMR-F  based  on  as-built 
information  (CLOMR-F  previously 
issued  by  FEMA),  $700 

Fee  Schedule  for  Requests  for  Map 
Revisions 

Unless  the  request  is  otherwise 
exempted  under  44  CFR  72.5,  requesters 
must  submit  the  flat  user  fees  shown 
below  with  requests  for  LOMRs  and 
PMRs  dated  October  1, 1996  or  later  that 
are  not  based  on  structural  measures  on 
alluvial  fans.  These  fees  are  based  on  a 
review  of  actual  cost  data  for  Fiscal  Year 
1995. 

Request  based  on  bridge,  culvert, 

channel,  or  combination  thereof. 

$3,700  » 

Request  based  on  levee,  berm,  or  other 

structural  measure,  $4,300 
Request  based  on  as-built  information 

submitted  as  followrup  to  CLOMR, 

$2,300 
Request  based  solely  on  submission  of 

more  detailed  data,  $2,300 

Fee  Schedule  for  Requests  for 
Conditional  Map  Revisions 

Unless  the  request  is  otherwise 
exempted  under  44  CFR  72.5.  requesters 
must  submit  the  flat  user  fees  shown 
below  with  requests  for  CLOMRs  dated 
October  1, 1996  or  later  that  are  not 
based  on  structural  measures  on  alluvial 
fans.  These  fees  are  based  on  a  review 
of  actual  cost  data  for  Fiscal  Year  1995. 

Request  based  on  new  hydrology, 

bridge,  culvert,  channel,  or 

combination  thereof.  $3,100 
Request  based  on  levee,  berm,  or  other 

structural  measure,  $3,300 
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Fee  Schedule  for  Requests  for  Flood 
Insurance  Study  Backup  Data   ^ 

Requesters  must  submit  the  user  fees 
shown  below  with  requests  for  FIS 
backup  data  dated  October  1, 1996  or 
later.  These  fees  are  based  on  a  review 
of  actual  cost  data  for  Fiscal  Year  1995. 
They  are  based  on  the  complete 
recovery  of  FEMA's  costs  for  retrieving, 
reproducing,  and  distributing  the  data, 
as  well  as  a  pro  rata  share  of  the  costs 
for  maintaining  the  data  and  operating 
the  fee  reimbursement  system. 

As  under  the  previous  fee  schedule, 
all  entities  except  FEMA's  Study 
Contractors,  FEMA's  Technical 
Evaluation  Contractors,  and  the  Federal 
agencies  involved  in  performing  FISs 
(i.e.,  U.S.  Army  Corps  of  Engineers,  U.S. 
Geological  Survey,  Natural  Resources 
Conservation  Service,  and  Tennessee 
Valley  Authority)  will  be  charged  for 
requests  for  FIS  backup  data.  'The  only 
other  exception  is  that  one  copy  of  the 
FIS  backup  data  will  be  provided  to  a 
commimity  free  of  charge  if  the  data  are 
requested  during  the  statutory  90-day 
appeal  period  for  em  initial  or  revised 
FIS  for  that  community. 

FEMA  has  established  seven 
categories  into  which  requests  for  FIS 
backup  data  are  separated.  These 
categories  are: 

(1)  Category  1 — Paper  copies, 
microHche,  or  diskettes  of  hydrologic 
and  hydrauUc  backup  data  for  current  or 
previously  effective  FIS 

(2)  Category  2 — Faf)er  or  mylar  copies 
of  topographic  mapping  developed 
during  FIS  process 


(3)  Category  3 — Paper  copies  or 
microfiche  of  survey  notes  developed 
during  FIS  process 

(4)  Category  4 — Paper  copies  of 
individual  Letters  of  Map  Change 

(5)  Category  5 — ^Paper  copies  of 
preliminary  map  panels 

(6)  Category  6— Computer  tapes  of 
Digital  Line  Graph  files 

(7)  Category  7 — Computer  diskettes 
and  user's  manuals  for  FEMA  programs 
(e.g..  Wave  Height,  Wave  Rimup, 
Alluvial  Fan) 

A  non-refundable  fee  of  $90,  to  cover 
the  preliminary  costs  of  research  and 
retrieval,  must  be  submitted  to  initiate 
requests  for  data  under  Categories  1, 2, 
and  3.  The  total  costs  of  processing 
requests  in  Categories  1,2,  and  3  above 
will  vary  based  on  the  complexity  of  the 
research  involved  in  retrieving  the  data 
and  the  voliune  and  medium  of  data  to 
be  reproduced  and  distributed.  The 
initial  fee  will  be  applied  against  the 
total  costs  to  process  the  request,  and 
FEMA  will  invoice  the  requester  for  the 
balance  before  the  data  are  provided.  No 
data  will  be  provided  to  a  requester 
until  all  required  fees  have  been  paid. 

No  initial  fee  is  required  to  initiate  a 
request  for  data  under  Categories  4 
through  7.  Requesters  will  be  notified  by 
telephone  about  the  availability  of 
materials  and  the  fees  associated  with 
requested  data.  As  with  requests  for  data 
under  Categories  1,2,  and  3,  no  data 
will  be  provided  to  requesters  until  all 
required  fees  are  paid. 

The  costs  for  processing  requests 
under  Categories  4  through  7  will  not 


vary.  Therefore,  FEMA  established  flat 
user  fees  for  these  categories  of  requests. 
The  flat  user  fees  are  shown  below. 

Request  Under  Category  4 

First  letter,  $  40 

Each  additional  letter,  $10 
Request  Under  Category  5 

First  panel,  $35 

Each  additional  panel,  $2 

Request  Under  Category  6  (per  coimty), 
$150 

Request  Under  Category  7  (per  copy), 
$25 

Payment  Submission  Requirements 

Fee  payments  must  be  made  in 
advance  of  services  being  rendered. 
These  payments  shall  be  made  in  the 
form  of  a  check  or  money  order  or  by 
credit  card  payment.  Checks  and  money 
orders  must  be  made  payable,  in  U.S. 
funds,  to  the  National  Flood  Insurance 
Program.  FEMA  will  provide  receipts  to 
requesters  for  their  records  or  billing 
purposes. 

The  fees  collected  will  be  deposited  to 
the  National  Flood  Insurance  Fund, 
which  is  the  source  of  funding  for 
providing  these  services. 

Dated:  January  28, 1997. 
Richard  W.  Krimm, 

Executive  Associate  Director,  Mitigation 

Directorate. 

[FR  Doc.  97-2964  Filed  2-5-97;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Cranberries  grown  in 
Massachusetts  et  al.; 
put)lished  1-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug  * 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
IMew  drug  applications- 
Tilmicosin  phosphate 
injection;  put}lished 
2-6-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

FairchikJ;  put)lished  1-17-97 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Reemployment  rights  of 
certain  merchant  seamen; 
put}lished  2-4-97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Fuel  economy  standards: 
Passenger  automot>iles;  low 
volume  manufacturer 
exemptions;  put)lished 
12-23-96 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudication: 
Spouse  and  surviving 
spouse  regulations: 
replacement  of  gender- 
specific  language  with 
gender-neutral  language; 
putjiished  2-6-97 
Loan  guaranty: 
Flood  insurance 
requirements;  put)lished 
2-6-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariteting 
Service 

Spearmint  oil  produced  in  Far 
West;  comments  due  by  2- 
10-97;  published  1-9-97 


AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Forage  seeding;  comments 
due  by  2-14-97;  published 
1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 
Timt>er  sale  contracts; 
cancellation;  comments 
due  by  2-13-97;  published 
12-30-96 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustn^nts: 
Tot>acco;  comments  due  by 

2-12-97;  published 

1-27-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Nutrition  lat>eling  and 
reference  daily  intakes  for 
vitamin  K,  selenium, 
manganese,  chromium, 
molytxlenum  and  chtoride; 
comments  due  by  2-11-97; 
publislied  12-13-96 

AGRICULTURE 
DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  2-12-97;  published 
12-27-96 

COMMERCE  DEPARTMENT 

Export  Administration 

Bureau 

Export  lk;ensing: 
Commerce  control  list- 
Encryption  items 
transferred  from  U.S. 
Munitkxis  List  to  the 
Commerce  Control  List; 
comments  due  by  2-13- 
97;  published  12-30-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Scaltop  fishery  vessel 
entry;  temporary 
moratorium;  comments 
due  by  2-10-97; 
published  12-26-96 
Magnuson  Act  provisions; 
comments  due  by  2-12- 
97;  published  1-9-97 


CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  sut>stances: 
Baby  crits;  requirements  for 
full-size  and  non-full-size; 
comments  due  by  2-14- 
97;  published  12-16-96 

DEFENSE  DEPARTMENT 
Acquisitk)n  reguiatk>ns: 

IrKlividual  compensatkxi; 
comments  due  by  2-11- 
97;  published  12-13-96 

Federal  Acquisitkm  Regu{atk>n 
(FAR): 

Contract  administration  arxJ 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 

ENERGY  DEPARTMENT 

Nuclear  waste  repositories; 
general  guidelines  for  site 
recommendation;  comments 
due  by  2-14-97;  published 
12-16-96 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Consumer  products;  energy 
conservation  program: 
Room  air  conditkx>er  er>ergy 
conservation  standards; 
comments  due  by  2-13^ 
97;  published  1-29-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Polymer  and  resin 
production  facilities 
(Groups  I  and  IV); 
comments  due  by  2-13- 
97;  published  1-14-97 
Air  programs;  State  authority 
delegations: 

Oregon;  commerrts  due  by 
2-14-97;  published 
1-15-97 
Clean  Air  Act: 

Continuous  emission 
monitoring  program; 
excess  em(ssk>ns;  appeal 
procedures;  comments 
due  by  2-10-97;  published 
2-5-97 

Water  pollution  control: 
National  pollutant  discharge 
elimination  systerT>- 

Permitting  procedures; 
comments  due  by  2-10- 
97;  published  12-11-96 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common  carrier  services: 
Cellular  and  general 
wireless  communications 
services;  geographic 
partitioning  and  spectrum 
disaggregation;  mari<et 
entry  barriers  elimination: 


comments  due  by  2-10- 
97;  published  1-6-97 
Radk)  and  television 
broadcasting: 

Personal  attack  and  pcMcai 
editorial  rules;  comments 
due  by  2-10-97;  published 
12-27-96 

Radk)  servKes.  special: 
Experimental  radk)  sendee 
rules;  reviskxi;  comments 
due  by  2-10-97;  published 
12-30-96 

Radk)  statk>ns;  table  of 
assignments: 

Georgia;  comments  due  t>y  " 

2-10-97;  published 

12-24-96 
Wyoming;  comments  due  t>y 

2-10-97;  published 

12-24-96 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR):      - 

Contract  administratkxi  and 
audit  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers- 

2.2'-€thylidenebis(4,6-di- 
tert-butylphenyl) 
fiuorophosphonite; 
comments  due  by  2-14- 
97;  published  1-15-97 
Medk:al  devk:es: 
Neurokigcai  devrces- 

Cranial  electrottierapy 
stimulators;  premarket 
approval  requirement; 
comments  due  by  2-12- 
97;  published  1-28-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  regulatory  reform: 

Home  investment 
partnership  program; 
streamlinirig;  comments 
due  by  2-10-97;  published 
12-11-96 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Jaguar  (panttiera  onca); 
comments  due  by  2-14- 
97;  published  1-31-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
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reclamation  plan 
submissions: 

Arkansas:  comments  due  by 
2-14-97;  published 
1-30-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Corrtract  administration  and 
audit  cognizance: 
comments  due  by  2-10- 
97:  published  12-11-96 
NUCLEAR  REGULATORY  . 
COMMISSION 

Byproduct  material:  domestic 
licensing: 

Regulatory,  health,  and 
radiation  safety  licensing 
practices:  clanfication; 
comments  due  by  2-12- 
97:  published  11-14-96 
Rulemaking  petitions: 
Nuclear  Energy  Institute: 
comments  due  by  2-10- 
97:  published  11-26-96 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 


Excepted  service- 
Summer  employment; 
comments  due  by  2-12- 
97;  published  1-13-97 

POSTAL  SERVICE 

International  Mail  Manual: 

Global  package  link  (GPL) 
servk:e  to  Canada; 
comments  due  by  2-12- 
97;  published  1-13-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  Advisers  Act  of 
1940: 

Investment  advisers 
t>etween  Commission  and 
states:  reallocation  of 
responsibilities;  comments 
due  by  2-10-97;  published 
12-27-96 

Investment  Companies: 

National  Securities  Markets 
Improvement  Act  of  1996; 
private  Investment 
companies;  comments 
due  by  2-10-97;  published 
12-26-96 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  comments 
due  by  2-14-97;  published 
11-26-96 
Bell  Helicopter  Textron,  Inc.; 
comments  due  by  2-10- 
97;  published  12-12-96 
Burkhart  Grob,  Luft-und 
Raumfahrt;  comments  due 
by  2-12-97;  published 
12-10-96 
Glasflugel;  comments  due 
by  2-12-97;  published 
12-10-96 
Class  E  airspace;  comments 
due  by  2-10-97;  published 
1-2-97 
Rulemaking  petitions; 
summary  and  disposition; 
comments  due  by  2-10-97; 
published  12-11-96 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Cargo  preference-U.S.  flag 
vessels: 


Exclusive  carriage  of  expprt 
cargo- 
Available  U.S.  flag 
commercial  vessels: 
comments  due  by  2-10- 
97;  published  12-24-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Drug  and  akx>hol  testing: 
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For  infbnnation  on  briefings  in  Washington,  DC, 
announcement  on  the  inside  cover  of  this  issue 


Now  Andlable  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  tides  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versicms  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
ofTicial  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwaccess.gx>.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  n  or  contact  the 
GPO  Access  User  Support  Team  via; 

•k  Phone:  toll-free:  1-888-293-6498 
it  Email:  gpoaccessOgpo.gov 
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Friday,  except  {or  Federal  holidays. 

The  aimual  subscription  price  for  the  Federal  Rndsler  paper 
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including  the  Federal  Register  Index  and  LSA  is  S220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  foim  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDK)  is  now  available  at: 
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This  handbook  helps  Federal  agencies  to  prepare  documents 
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For  additional  information  on  access,  contact  the  Office  of 
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FEKRAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  penon  who  uses  tlie  Federal  Register  and  Code  of 

Federal  Regulations. 

Sponsond  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: . 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  tlie  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  systeoL 
To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 


WASHINGTON,  DC 

WHEN:  February  18,  1997  at  9.-00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW 

Washington,  DC 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putsKshed  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokJ  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart94 
[Docket  No.  97-003-1] 

Change  in  Disease  Status  of  Great 
Britain  Because  of  Exotic  Newcastle 
Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
regulations  by  removing  Great  Britain 
from  the  list  of  countries  that  are 
considered  to  be  free  of  exotic 
Newcastle  disease.  We  are  taking  this 
action  based  on  reports  we  have 
received  from  the  Office  International 
des  Epizooties  and  Great  Britain's 
Ministry  of  Agriculture,  Fisheries,  and 
Food,  which  confirm  that  an  outbreak  of 
exotic  Newcastle  disease  has  occurred 
in  Great  Britain.  This  action  restricts  the 
importation  of  live  birds,  poultry,  and 
poultry  products  into  the  United  States 
from  Great  Britain. 

DATES:  Interim  rule  effective  January  31, 
1997.  Consideration  vnll  be  given  only 
to  comments  received  on  or  before  April 
8, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-003-1,  Regulatory 
Analysis  and  Envelopment,  PPD, 
APHIS,  suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-003-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW:, 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
ins(>ect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Cougill,  Staff  Veterinarian,  Animal 
Products  Program,  National  Center  for 
Import  and  Ebcport,  VS,  APHIS,  4700 
River  Road  Unit  39.  Riverdale,  MD 
20737-1231,  (301)  734-3399;  or  e-mail: 
jcougill@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  into  the  United 
States  of  specified  animals  and  animal 
products  in  order  to  prevent  the 
introduction  into  the  United  States  of 
various  animal  diseases,  including 
exotic  Newcastle  disease  (END).  ^4D  is 
a  contagious,  infectious,  and 
communicable  disease  of  birds  and 
poultry. 

Section  94.6(a)(1)  of  the  regulations 
provides  that  END  exists  in  ^1  countries 
of  the  world  except  those  listed  in 
§  94.6(a)(2),  which  have  been  declared 
to  be  free  of  END.  We  will  consider 
declaring  a  country  to  be  bee  of  END  if 
there  have  been  no  reported  cases  of  the 
disease  in  that  country  for  at  least  the 
previous  1-year  period  and  no 
vaccinations  for  END  have  been 
administered  to  poultry  in  that  country 
for  at  least  the  previous  1-year  period. 

The  Office  International  des 
Epizooties  (OIE)  and  Great  Britain's 
Ministry  of  Agricultiire,  Fisheries,  and 
Food,  have  sent  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
reports  that  an  outbreak  of  exotic 
Newcastle  disease  has  occurred  in  Great 
Britain.  After  reviewing  the  reports 
submitted  by  OIE  and  Great  Britain's 
Ministry  of  Agriculture,  Fisheries,  and  , 
Food,  APHIS  has  determined  to  remove 
Great  Britain  from  the  list  of  countries 
free  of  END. 

Therefore,  we  are  amending 
§  94.6(a)(2)  by  removing  Great  Britain 
fitim  the  list  of  countries  declared  to  be 
hee  of  END.  This  action  prohibits  the 
importation  of  live  birds  and  poultry 
and  restricts  the  importation  into  the 
United  States  of  carcasses  and  products 
of  poultry,  game  birds,  and  other  birds 
from  Great  Britain. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 


that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  introduction  of 
END  into  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  if  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  resuh  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  r^ulations  by 
removing  Great  Britain  from  the  list  of 
countries  that  are  considered  to  be  free 
of  exotic  Newcastle  disease.  We  are 
taking  this  action  based  on  reports  we 
have  received  from  OIE  and  Great 
Britain's  Ministry  of  Agriculture, 
Fisheries,  and  Food,  which  confirm  that 
an  outbreak  of  exotic  Newcastle  disease 
has  occurred  in  Great  Britain. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  603 
and  604)  impracticable.  This  rule  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
we  determine  this  is  so,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 
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Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C  3501 
etseq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  proiducts.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 

PART  94— RINDERPEST.  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAGUE).  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA.  AND  BOVINE 
SPONGFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aalfaority:  7  U.S.C  147a.  ISOee.  161, 162. 
and  450;  19  U.S.C  1306;  21  U.S.C  111,  114a, 
134a.  134b,  134c.  134f,  136,  and  136a;  31 
U.S.C  9701;  42  U.S.C  4331  and  4332;  7  CFR 
2.22,  2.80,  and  371.2(d). 

§94^    [Amended] 

2.  hi  §94.6,  paragraph  (a)(2)  is 
amended  by  removing  the  phrase  "Great 
Britain  (England,  Scotland,  Wales,  and 
the  Isle  of  Man),". 

Done  in  Washington,  DC,  this  31st  day  of 
January  1997. 

Dooald  W.  Luchnnger, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(PR  Doc.  97-3091  Filed  2-6-97;  8:45  am] 

MLUNQ  COM  3410-3«-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  96-NM-233-AD;  Amendment 
39-M16;  AD  97-03-11] 

RIN212&-AA64  • 

AirworthinMS  Directives;  Saab  Model 
SAAB  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Saab  Model  SAAB 
2000  series  airplanes,  that  requires 
modification  and  sealing  of  the  firezone 
compartment  of  the  nacelle  of  the  left 


and  right  engines.  This  amendment  is 
prompted  by  reports  indicating  that 
nrezone  compartments  have  not  been 
completely  sealed.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
flame,  fuel,  and  vapor  from  entering 
compartments  behind  the  firezone 
compartment.  This  condition,  if  not 
corrected,  and  if  combined  with  a  fire 
source  in  the  firezone  compartment, 
could  result  in  an  uncontrollable  fire 
outside  the  firezone  compartment. 
DATES:  Effective  March  14, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  IDirector 
of  the  Federal  Raster  as  of  March  14, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Ckocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Harder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-1721;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  2000  series  airplanes  was 
published  in  the  Federal  Register  on 
October  28, 1996  (61  FR  55587).  That 
action  proposed  to  require  modification 
and  sealing  of  the  firezone  compartment 
of  the  nacelle  of  the  left  and  ri^t 
engines. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
siqgle  comment  received. 

Support  for  the  Proposal 

The  comraenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  3  Saab  Model 
SAAB  2000  series  airplanes  of  U.S. 


registry  will  be  affected  by  this  AD.  that 
it  will  take  approximately  6  work  hours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  be  provided  by  the  manufactiuer  at 
no  cost  to  operators.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $1,080. 
or  $360  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govonment.  Tlierefore,  in 
accordance  with  Executive  Ctder  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
osi^ficant  ruleo  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:    . 
Authority:  49  U.S.C  106(g),  40113, 44701. 
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139.13   [Amendwl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•7-03-11    Saab  Airmfi  AB:  Amendment 
3»-9916.  Docket  96-NM-233-AD. 

Applicability:  Model  SAAB  2000  series 
airplanes,  having  serial  numbers  002  through 
025,  inclusive;  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  e&ct  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  flame,  fiiel,  and  vapor  from 
entering  compartments  behind  the  firezone 
compartment  of  the  nacelle  of  the  left  and 
right  engines,  which,  if  combined  with  a  fire 
source  in  a  firezone  compartment,  could 
result  in  an  uncontrollable  fire  outside  the 
firezone  compartment,  accomplish  the 
following: 

(a)  Prior  to  the  accumulation  of  200  hours 
time  in  service  after  the  effective  date  of  this 
AD,  modify  and  seal  the  firezone 
compartment  of  the  nacelle  of  the  left  and 
right  engines,  in  accordance  with  Saab 
Service  Bulletin  2000-54-008,  dated  March 
7, 1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infonnation  concerning  the 
existence  of  approved  alternative  methods  of 
omnpliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  pramits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  and  sealing  shall  be 
done  in  accordance  with  Saab  Service 
Bulletin  2000-54-008.  dated  March  7, 1906. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Roister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Supp<Kt,  S-581.88,  Linkoping. 


Sweden.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
March  14, 1997. 

Issued  in  Renton,  Washington,  on  January 
29, 1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directaate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2672  Filed  2-6-97;  8:45  am] 
■LUNQ  COOE  4*10-13^J 


14CFRPart39 

[Doctot  No.  96-NM-97-AD;  AmandnMnt 
39-M17;  AD  96-03-12) 

RIN2120-AA64 

AlrworlhlrMSS  DlinsctfvM;  Jvlstraam 
Model  4101  AlrplanM 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Jetstream  Model 
4101  airplanes,  that  requires  a  one-time 
inspection  for  damage  caused  by  arcing 
and  overheating  of  the  electrical  ground 
posts  ("earth  posts")  and  ground  cables 
for  the  direct  current  (DC)  power 
generation  and  propeller  de-icing 
systems  of  the  left  and  right  engines; 
and  repair  and  replacement,  if 
necessary.  This  amendment  also 
requires  the  eventual  replacement  of 
earth  posts  with  new  pcMsts.  This 
amendment  is  prompted  by  reports 
indicating  (hat  earth  posts  on  some 
airplanes  have  failed  due  to  overheating. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  potential 
consequences  of  overheating,  such  as 
failiue  of  the  DC  power  generation  and 
propeller  de-icing  systems. 
DATES:  Effective  March  14, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  14. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  P.O.  Box 
16029,  Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  RiUes 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC 


FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-1 13, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Jetstream 
Model  4101  airplanes  was  published  in 
the  Federal  Register  on  November  20. 
1996  (61  FR  59038).  That  action 
proposed  to  reqiure  a  one-time 
inspection  to  detect  damage  or  signs  of 
overheating  of  the  earth  posts  and  earth 
cables  for  the  DC  power  generation  and 
propeller  de-icing  systems  of  the  left 
and  right  engines,  lliat  action  proposed 
to  require,  prior  to  further  flight,  repair 
and  replacement  of  damaged  earth  posts  ' 
with  new  posts,  and  replacement  of 
damaged  earth  cables  with  new  or 
serviceable  cables.  That  action  also 
proposed  to  require  the  eventual 
replacement  of  all  earth  posts  on  all 
affected  airplanes. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  ptiblic. 

Conclnsion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  44  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
will  be  affected  by  this  proposed  AD. 

It  will  take  approximately  8  worin 
hours  {>er  airplane  to  accomplish  the 
required  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $21,120,  or  $480  per 
airplane. 

It  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
required  replacement  of  earth  posts,  at 
an  average  labor  rate  of  $60  per  woiiw 
hour.  Required  parts  will  be  provided 
by  the  manufacturer  at  no  charge.  Based 
on  these  figures,  the  cost  impact  of  the 
required  replacement  on  U.S.  operators 
is  estimated  to  be  $21,120,  or  $480  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  reqtiirements  of  this  AD  action,  and 
that  no  curator  would  accomplish 
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those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

Lkt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiaty.  Incorporation  by  reference. 
Safety. 

Ad<^on  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anttoriljr:  49  U.S.C.  106(g],  40113,  44701. 


{30.13    [Ar 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-03-12  letstrMm  Aircrafk  Limited: 

Amendment  39-9917.  Docket  96NM-97- 
AO. 

Applicability:  Model  4101  airplanes  having 
constructor  number  41004  through  41074 
inclusive,  certificated  In  any  category. 

Nola  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subfect  to  the  requirements  of  this 
AO.  For  airplanes  that  have  been  modified. 


altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSacted,  the 
'  owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSiect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

To  prevent  overheating  of  the  electrical 
ground  posts  ("earth  posts")  for  the  direct 
current  (DQ  power  generation  and  de-icing 
systems  of  the  left  and  right  engines,  which 
could  result  in  such  things  as  failure  of  these 
systems,  accomplish  the  following: 

(a)  Within  300  hours  time-in-service  after 
the  effective  date  of  this  AD,  accomplish  the 
actions  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  on  both  the  left  and  right 
engines: 

(1)  Inspect  each  earth  post  and  earth  post 
bracket  to  detect  damage  caused  by  arcing, 
signs  that  it  has  been  overheated,  and  lateral 
movement  of  the  earth  post,  in  accordance 
with  Part  A  of  Jetstream  Service  Bulletin  J41- 
24-033,  Revision  2,  dated  January  24, 1996. 
If  any  discrepancy  is  detected,  prior  to 
further  flight,  accomplish  both  {>aragraphs 
(a)(l)(i)  and  (a)(l)(ii)  of  this  AD: 

(i)  Repair  any  damage  and  lateral 
movement  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate;  and 

(U)  Replace  the  earth  post  with  a  new  earth 
post  in  accordance  with  Fait  B  of  the  service 
bulletin. 

(2)  Inspect  each  ground  cable  ("earth 
cable")  for  the  DC  power  generation  and 
propeller  de-icing  systems  to  detect  damage 
caused  by  arcing,  and  signs  that  the  terminal 
tags  and  cable  insulation  have  been 
overheated,  in  accordance  with  Part  A  of  the 
service  bulletin.  If  any  discrepancy  is 
detected,  prior  to  further  flight,  replace  the 
earth  cable  with  a  new  or  serviceable  cable, 
in  accordance  with  Part  A  of  the  service 
bulletin. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  replace  each  earth  post  with  a 
new  earth  post,  in  accordance  with  Part  B  of 
Jetstream  Service  Bulletin  J41-24-033, 
Revision  2,  dated  January  24, 1996.  Any  earth 
post  that  is  replaced  in  accordance  with 
paragraph  (a)(l)(ii)  of  this  AD  need  not  be 
replaced  again  under  the  requirements  of  this 
paragraph. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Infcmnation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  £nnn  the  Standardization  Branch, 
ANM-113. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  ofMrate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Jetstream  Service  Bulletin  J41-24-033, 
Revision  2,  dated  January  24, 1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  Uie  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fitim 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Ronton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
March  14, 1997. 

Issued  in  Renton,  Washington,  on  January 
29, 1997. 

Darrell  M.  Pederson, 

ActingManager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  97-2673  Filed  2-6-97;  8:45  am] 

aajjNQ  COM  4aio-i3-u 


14  CFR  Part  39 

[Docket  No.  96  NM  89  AD;  Amendment 
39-9918;  AD  97-03-13] 

RIN212&-AA64 

AInworthinen  Dlreetivas; 
Construcdones  Aeronauticas,  S^. 
(CASA),  Model  C-212  Sartes  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  CASA  Model  C-212 
series  airplanes,  that  requires  that  the 
rudder  pedal  assemblies  be  adjusted 
prior  to  each  flight  until  the  rudder 
pedal  setting  mechanisms  are  modified. 
This  amendment  also  requires 
replacement  of  the  attachment  rails  for 
certain  flight  crew  seats.  This 
amendment  is  prompted  by  reports 
indicating  that  the  flight  crew  may  not 
be  able  to  achieve  the  maximum 
certified  deflection  of  the  rudder  at  the 
airplane's  minimimi  controllable 
airspeed  and  in  other  flight  conditions, 
because  the  existing  range  of  settings  for 
adjusting  the  rudder  pedals  restricts  the 
flight  crew  in  its  ability  to  move  the 
rudder.  This  condition,  if  not  corrected, 
could  result  in  insufficient  rudder 
deflection,  and  consequent  reduction  in 
controllability  of  the  airplane. 
DATES:  Effective  March  14, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
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regulations  is  approved  by  the  Director 
~of  the  Federal  Raster  as  of  March  14, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Constnicciones  Aeronauticas,  S.A., 
Getafe.  Madrid,  Spain.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  IX. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  CASA  Model  C- 
212  series  airplanes  was  published  in 
the  Federal  Register  on  November  12. 
1996  (61  FR  58014).  That  action 
proposed  to  require  that  the  rudder 
pedal  assemblies  be  adjusted  prior  to 
each  flight  imtil  the  rudder  pedal  setting 
mechanisms  are  modiBed  (by  the 
installation  of  stops  and  other  parts). 
That  action  also  proposed  to  require 
replacement  of  the  attachment  rails  for 
certain  flight  crew  seats. 

Interested  pwrsons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  pubUc. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  41  CASA 
Model  C-212  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  required  adjustment  of  the  rudder 
pedal  assemblies  will  take 
approximately  .10  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
adjustment  requirement  on  U.S. 
operators  is  estimated  to  be  $246,  or  $6 
per  airplane,  per  adjustment  (prior  to 
each  flight). 

The  required  modification  and 
replacement  will  take  approximately  64 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost  between 


$2,000  and  $5,500  per  airplane, 
depending  on  the  kit  that  is  installed. 
Based  on  these  figures,  the  cost  impact 
of  these  actions  on  U.S.  operators  is 
estimated  to  be  between  $239,440  and 
$382,940,  or  between  $5,840  and  $9,340 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13   [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 


directive:  97-03-13  CASA:  Amendment 
39-9918.  Docket  96-NM-89-AD. 

Applicobility:  All  Model  C-212  series 
aiiplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wfae&er  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  settings  for  the  rudder 
pedals  from  restricting  the  flight  crew  in  its 
ability  to  move  the  rudder  to  its  maximum 
certified  deflection,  which  could  result  in 
insufficient  deflection  and  consequent 
reduction  in  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  As  of  the  effective  date  of  this  AD,  prior 
to  each  flight,  adjust  the  left  and  right  rudder 
pedal  setting  mechanisms  in  accordance  with 
CASA  Flight  Operation  Instructions  COM 
212-245,  Revision  1,  dated  November  16, 
1993,  until  the  modification  required  by 
paragraph  (b)  of  this  AD  has  been 
accomplished. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  left  and  right  rudder 
pedal  assemblies  by  installing  stops  and 
other  parts,  in  accordance  with  CASA 
Service  Bulletin  SB-212-27-47,  Revision  1, 
dated  April  13, 1994.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  rep»etitive  adjustments  required 
by  paragraph  (a)  of  this  AD. 

(c)  For  CASA  Model  C-212  series  airplanes 
listed  in  CASA  Service  Bulletin  SB-212-27- 
47,  Revision  1,  dated  April  13, 1994:  Within 
6  months  after  the  effiective  date  of  this  AD, 
replace  the  attachment  rails  for  the  pilot  and 
co-pilot  seats  in  accordance  with  CASA 
Service  Bulletin  SB-21 2-27-47,  Revision  1, 
dated  April  13, 1994. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiefy  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Op>erators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
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a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(0  The  actions  shall  be  done  in  accordance 
with  CASA  Flight  Operation  Instructions 
COM  212-245.  Revision  1,  dated  November 
16. 1993:  and  CASA  Service  Bulletin  SB- 
212-27-47,  Revision  1,  dated  April  13, 1994, 
which  contains  the  following  list  of  effective 


Page  number 


1-6.  8. 14-17. 19- 
23.  26,  34.  36. 

6,  7.  9-13.  18,  24. 
25.  27-33. 


Revision 

level 
shown  on 

page 


Date  shown 
on  page 


April  13, 

1994. 
September 

14, 1993. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.Q  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Construcciones  Aeronauticas,  S.A., 
Getafe.  Madrid,  Spain.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
March  14, 1997. 

Issued  in  Renton,  Washington,  on  January 
29, 1997. 

DftTTHl  M.  PeGcnoo. 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2674  Filed  2-6-97;  8:45  am) 
BUJNQ  COM  4t1»-1»m 


14  CFR  Part  39 

Pocket  Na  96-NM-l4SnAD;  Amendment 
3»-991»:  AO  97-03-14] 

RIN2120-AA64 

Airworttiinasa  Directives;  Boeing 
Model  737-300  SeriM  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300  series  airplanes,  that  requires  an 
inspection  to  detect  fatigue  cracking, 
base  trim,  and  upper  flange  over-trim  of 
the  pulley  brackets  of  the  aileron  control 
cables.  This  amendment  also  requires,  if 
necessary,  replacement  of  the  pulley 
brackets  with  new  pulley  brackets,  and 
replacement  of  the  two  button-head 
rivets  with  flush-head  rivets.  This 
amendment  is  prompted  by  a  review  of 
the  design  of  the  fli^t  control  systems 
on  Model  737  series  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fatigue  cracking  or 
fracturing  of  the  pulley  brackets,  which 


could  result  in  slack  in  the  cables  and 
consequent  reduced  ability  of  the 
flightcrew  to  control  the  aileron. 
DATES:  Effective  March  14, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  14. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer.  Systems  and 
Equipment  Branch,  ANM-130S,  FAA. 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone (206)  227-2798; 
fax  (206) 227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-300  series  airplanes  was 
published  in  the  Federal  Register  on 
August  28, 1996  (61  FR  44237).  That 
action  proposed  to  require  a  visual 
ins{>ection  to  detect  fatigue  cracking, 
base  trim,  and  upper  flange  over-trim  of 
the  pulley  brackets  of  the  aileron  control 
cables.  That  action  also  proposed  to 
require,  if  necessary,  replacement  of  the 
pulley  brackets  with  new  pulley 
brackets,  and  replacement  of  the  two 
button-head  rivets  with  flush-head 
rivets. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 

Request  To  Revise  Statement  of 
Findings  of  Critical  Design  Review 
Team 

One  commenter  requests  the  second 
paragraph  of  the  Discussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  accurately 
reflect  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 


"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  following 
sentences  should  be  added:  "The  team 
did  not  find  ai^y  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowledges  that 
the  CDR  team  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort.  However,  as  a  result  of  having 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  number  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737. 

Request  To  Extend  Compliance  Time 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  proposed 
compliance  time  be  extended  from  18 
months  to  fotu-  years.  The  ATA  member 
indicates  that  the  consequences  of 
bracket  failiue  are  minimal  since  a  dual 
control  path  exists.  The  commenter 
adds  that,  even  in  the  event  of  total 
cable  input  failure  on  one  side  of  the 
control  path,  control  of  the  aircraft 
would  not  be  lost.  The  commenter 
points  out  that  the  referenced  service 
bulletin  states  that  resultant  cable  slack 
will  cause  sluggish  aileron  control, 
which  should  be  apparent  to  the 
flightcrew  in  the  event  of  failure  of  a 
bracket.  The  commenter  also  states  that 
the  adoption  of  an  18-month 
compliance  time  would  pose  an 
imnecessary  biuden  on  operators,  and 
that  a  compliance  time  of  four  years  is 
adequate  to  address  the  unsafe 
condition.  The  ATA  states  that  it  does 
not  view  the  identified  imsafe  condition 
as  an  airworthiness  concern.  However, 
in  the  interest  of  enhancing  safety,  the 
ATA  requests  that  the  rule  be  adopted 
with  the  extended  compliance  time. 

The  FAA  does  not  concur.  The  FAA 
acknowledges  that  a  dual  control  path 
exists,  and  that  in  the  event  of  failure  of 
a  bracket,  the  second  load  path  will 
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allow  operation  of  the  aileron.  However, 
under  heavy  flightcrew  workload 
conditions,  the  ability  of  the  flightcrew 
to  control  the  airplane  would  be 
reduced;  the  FAA  has  determined  that 
this  poses  a  potential  unsafe  condition 
that  must  be  corrected  in  a  timely 
manner. 

hi  developing  an  appropriate 
compliance  time  for  the  proposed 
inspection,  the  FAAs'  intent  is  that  it  be 
performed  during  a  regularly  scheduled 
maintenance  visit  for  the  majority  of  the 
affected  fleet  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  The 
FAA  finds  that  18  months  corresponds 
closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  Additionally, 
since  the  service  bulletin  cited  in  this 
AD  was  issued  in  1988,  the  FAA 
anticipates  that  a  majority  of  the  pulley 
brackets  and  rivets  that  require 
replacement  have  already  been 
replaced.  Finally,  in  light  of  the  fact  that 
the  required  actions  take  only  one  work 
hour  per  airplane  to  accomplish,  the 
FAA  is  puzzled  by  the  commenter's 
assertion  that  the  18-month  compliance 
time  imposes  an  "unnecessary  burden" 
on  affected  operations.  The  FAA 
considers  that  an  18-month  compliance 
time  is  appropriate  and  will  provide  an 
acceptable  level  of  safety. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  262  Model 
737-300  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  169  airplanes  of  U.S. 
registry  vrill  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
$10,140,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  pulley 
brackets  and  rivets,  it  will  take 
approximately  15  work  hours  per 
aiiplane  to  accomplish  those  actions,  at 


an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $713  per  airplane.  Based 
on  ^hese  figures,  the  cost  impact  of  any 
necessary  replacement  action  is 
estimated  to  be  $1,813  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  ruledeeft 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [Aimnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-4)3-14  Boeing:  Amendment  39-9919. 
Docket  96-NM-148-AD. 

Applicability:  Model  737-300  series 
airplanes;  as  listed  in  Boeing  Service  Bulletin 
737-27-1154,  dated  August  25. 1988; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  [>aragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by  ^ 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
—  To  prevent  fatigue  cracking  or  fracturing  of 
the  pulley  brackets,  which  could  result  in 
slack  in  the  cables  and  consequent  reduced 
ability  of  the  flightcrew  to  control  the  aileron, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effiective 
date  of  this  AD:  Perform  a  visual  inspection 
to  detect  fetigue  cracking,  base  trim,  or  upper 
flange  over-trim  of  the  pulley  brackets,  part 
number  (P/N)  65C25555-3.  65C25555-501. 
or  69-73479-1,  of  the  aileron  control  cables, 
in  accordance  with  Boeing  Service  Bulletin 
737-27-1154,  dated  August  25, 1988. 

(b)  If  any  cracking  or  over-trim  of  the 
pulley  brackets  is  detected:  Prior  to  further 
flight,  replace  the  pulley  brackets  with  new 
pulley  brackets;  and  replace  the  two  existing 
button-head  rivets  with  flush-head  rivets;  in 
accordance  with  Boeing  Service  Bulletin 
737-27-1154,  dated  August  25, 1988. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACX)),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  torn  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletfn  737-27-1154,  dated  August  25, 
1988.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
RiBgister  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(f)  This  amendment  becomes  effective  on 
March  14, 1997. 
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Issued  in  Renton,  Washington,  on  January 
29, 1997. 

Durell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-2675  Filed  2-6-97;  8:45  am) 
MJJNO  COOE  4t10-13-r 


14  CFR  Part  39 

[Docket  No.  96-NM-67-A0:  Amendment 
3»-M22;  AD  97-03-17] 

RIN2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  747  and  757  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747  and 
757  series  airplanes,  that  requires 
repetitive  visual  inspections  to  detect 
discrepancies  of  the  wire  terminal 
assembly,  electrical  connector,  and  wire 
insulation  on  the  fuel  pump;  and 
replacement  of  the  fuel  pump  with  a 
new  fuel  pump,  if  necessary.  This 
amendment  also  requires  repetitive 
insulation  resistance  tests  of  the  fuel 
pump  wiring.  This  amendment  is 
prompted  by  reports  of  fuel  leaks  at  the 
fuel  boost  and  override/jettison  pumps 
due  to  corrosion.  The  actions  sp>ecified 
by  this  AD  are  intended  to  prevent  such 
a  fuel  leakage,  which  could  result  in  a 
Tire  at  the  location  of  the  affected  fuel 
pump. 

DATES:  Effective  March  14. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  14, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Michael  Collins,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax (206) 227-1181. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
747  and  757  series  airplanes  was 
published  in  the  Federal  Register  on 
August  14, 1996  (61  FR  42195).  That 
action  proposed  to  require  a  visual 
inspection  to  detect  discrepancies  of  the 
wire  terminal  assembly,  electrical 
connector,  and  wire  insulation  on  the 
fuel  pump;  and  replacement  of  the  fuel 
pump  with  a  new  fuel  pump,  if 
necessary.  That  action  also  proposed  to 
require  repetitive  insulation  resistance 
tests  of  the  fuel  pump  wiring. 

Interested  persons  nave  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  AD. 

Request  To  Allow  Credit  for  Use  of 
Previous  Versions  of  Service  Bulletins 

Several  commenters  request  that  the 
proposal  be  revised  to  provide  credit  to 
those  operators  who  have  already 
initiated  the  inspections  in  accordance 
with  the  original  versions  of  Boeing 
Service  Bulletins  747-28A2194  and  757 
28A0043.  One  of  these  commenters, 
states  that  Revision  1  of  both  of  these 
service  bulletins,  which  are  referenced 
in  the  proposal,  contain  essentially  the 
same  inspection  and  test  procedures  of 
the  subject  fuel  pumps  as  is  contained 
the  oriranal  versions. 

The  FAA  concurs  partially  with  the 
commenters'  request: 

The  FAA  finds  that  both  the  original 
version  and  Revision  1  of  Boeing 
Service  Bulletin  757  28A0043,  which  is 
applicable  to  Model  757  series 
airplanes,  contain  essentially  identical 
inspection  procedures.  Therefore, 
operators  of  those  airplanes  will  be 
given  credit  for  any  inspections 
conducted  in  accordance  with  the 
original  version  of  the  service  bulletin 
accomplished  prior  to  the  effective  date 
of  this  AD.  The  final  rule  has  been 
revised  to  indicate  this. 

However,  the  FAA  finds  that  Revision 
1  of  Boeing  Service  Bulletin  747- 
28A2194,  which  is  applicable  to  Model 
747  series  airplanes,  is  substantively 
different  from  the  original  version,  in 
that  Revision  1  adds  a  continuity  check 
of  the  pin  4  bonding  strap  internal  to  the 
pump  (the  pump  ground  wire). 
Although  the  manufacturer  asserts  that 
this  continuity  check  "does  not  affiact 
the  resuh  of  the  key  insulation 
resistance  test  which  determines  the 


condition  of  the  pump  connector,"  the 
FAA  maintains  that  the  continuity 
check  is  an  important  step,  without 
which  the  resistance  test  cannot  be 
considered  adequate.  Therefore, 
operators  who  previously  have 
performed  the  resistance  tests  in 
accordance  with  the  original  version  of 
that  service  bulletin  will  not  be  granted 
credit  for  those  tests  as  compliance  with 
the  applicable  requirements  of  this  AD. 

Request  To  Clariiy  Applicability  of 
Requirements  to  New  Airplanes 

One  commenter  requests  that  the 
proposal  be  revised  to  clarify  what 
inspection  actions  would  be  required  of 
new  airplanes  that  are  delivered  after 
the  effective  date  of  th6  AD.  The 
commenter  states  that  the  proposal  is 
not  clear  whether  the  AD  applies  to 
these  new  airplanes  or  not,  and,  if  it 
does  apply,  when  the  first  inspection  is 
required. 

The  FAA  does  not  consider  that  any 
further  clarification  of  the  applicability 
of  the  AD  is  necessary.  The  applicability 
statement  of  the  AD  clearly  indicates 
that  it  is  applicable  to  "all  Model  747 
and  757  airplanes."  This  includes 
airplanes  delivered  now  or  in  the  future; 
it  is  not  limited  to  any  range  of  existing 
airplanes.  Since  the  configuration  of  the 
subject  area  on  all  of  these  airplanes, 
from  the  earliest  manufactured  to  the 
most  recent,  is  similar,  all  are  subject  to 
the  unsafe  condition  addressed  by  this 
AD. 

To  clarify  the  commenter's  concern  as 
to  when  the  first  inspection  of  new 
airplanes  is  required,  the  FAA  points 
out  that  any  airplane  that  is 
manufactured  and/or  delivered  after  120 
days  after  the  effective  date  of  this  AD, 
will  have  to  be  inspected  in  accordance 
with  the  AD  prior  to  its  delivery,  as 
required  by  the  Federal  Aviation 
Regulations  (FAR).  The  AD  stipulates  in 
its  compliance  provisions  that  the 
actions  are  required  at  the  time 
specified  in  the  AD,  "imless  (those 
actions  have  been]  accomplished 
previously."  The  inspection  of  the 
pumps  that  is  conducted  previous  to  the 
delivery  of  the  new  airplanes  is 
considered  to  be  the  initial  inspection 
required  by  the  AD. 

Request  To  Extend  Compliance  Time 
for  Initial  Inspectirai 

Several  commenters  request  that  the 
proposal  be  revised  to  extend  the 
proposed  compliance  time  of  120  days 
for  the  initial  inspection  to  as  much  as 
9  months.  Most  of  these  commenters  are 
airline  operators,  and  request  the 
extension  in  order  to  accommodate  the 
inspection  during  their  regular 
maintenance  schedules.  Chie  of  these 


UMI 
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commenters  requests  that  the  initial 
inspection  interval  be  based  on  how 
many  hours  have  acounulated  on  the 
affected  fuel  pump.  Another  commenter 
requests  that  the  compliance  time  be 
stated  as  "the  operator's  next  'C'-check" 
for  new  airplanes  delivered  after  the 
effective  date  of  the  AD.  Several 
commenters  request  an  extension 
because  they  are  concerned  that  an 
ample  niunber  of  spare  fuel  pumps  will 
not  be  available  to  support  the  affected 
fleet,  should  it  be  necessary  to  replace 
all  pumps  within  the  proposed  120-day 
compliance  period. 

The  FAA  does  not  concur  with  the 
commenters'  requests  to  extend  the 
compliance  time.  In  developing  an 
appropriate  compliance  time  for  this 
action,  the  FAA  considered  not  only  the 
degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
but  the  availability  of  necessary  parts 
and  the  practical  aspect  of  conducting 
the  required  inspections  within  an 
interval  of  time  that  parallels  normal 
scheduled  maintenance  for  the  majority 
of  affected  operators.  The  FAA  also  took 
into  account  the  manufacturer's 
recommendation  (specified  in  the 
referenced  Boeing  service  bulletin)  that 
the  first  inspection  to  be  conducted  "at 
the  next  maintenance  time  when 
manpower  and  equipment  are 
available."  The  FAA  finds  that,  for  the 
majority  of  affected  operators,  some 
scheduled  maintenance  will  occur 
within  the  120-day  compliance  period. 

As  for  the  commenters'  concern  that 
the  availability  of  an  ample  number  of 
replacement  parts  will  be  a  problem,  the 
FAA  has  received  no  indication  to 
substantiate  that  parts  will  not  be 
available  during  the  compliance  period. 
The  FAA  has  been  advised  that  there  is 
a  60-day  turnaround  time  for  ordering 
retrofit  pumps  from  at  least  one  vendor; 
this  should  provide  enough  time  for 
operators  to  obtain  parts  within  the  120- 
day  compliance  time  for  the  initial 
inspection. 

In  light  of  these  factors,  the  FAA  finds 
no  technical  justification  for  delaying 
the  initiation  of  inspections  any  hirther. 
The  FAA  has  determined  that  the  120- 
day  compliance  time  for  accomplishing 
the  initial  inspection  is  not  only 
appropriate,  but  warranted. 

Request  To  Extend  Repetitive 
Inspection  Intervals 

Several  commenters  request  that  the 
proposal  be  revised  to  extend  the 
intervals  for  repetitive  visual 
inspections  of  the  pumps  from  the 
proposed  "5,000  hours  or  18  months, 
whichever  occurs  first."  Some 
commenters  request  that  the  interval  be 
specified  as  "every  'C'-check;"  others 


request  that  it  be  "every  8,000  flight 
hours."  The  commenters  indicate  that 
such  extensions  would  allow  the 
inspections  to  be  conducted  during 
regularly  scheduled  maintenance 
intervals.  One  conunenter  requests  that 
the  repetitive  inspection  interval  be 
extended  for  airplanes  equipped  with 
permanently  mounted  fuel  vapor 
sensors  that  can  detect  leaked  fuel  and 
fuel  vapor  in  the  vicinity  of  the  pump. 

The  FAA  does  not  concur  with  the 
commenters'  requests  to  extend  the 
repetitive  inspection  interval.  Based  on 
the  fact  that  the  subject  problem  is 
associated  with  corrosion,  the  FAA 
considers  that  a  5,000  flight  hour/18- 
month  interval  represents  the  maximum 
time  allowable  for  the  affected  airplanes 
to  continue  to  operate  prior  to 
accomplishing  the  required  inspections 
without  compromising  safety.  Since 
maintenance  schedules  may  vary  from 
operator  to  operator,  there  would  be  no 
assurance  that  the  inspection  (and  any 
necessary  replacement]  would  be 
accomplished  during  that  maximum 
interval.  Therefore,  to  specify  the 
interval  as  a  "C"-check  would  not  be 
appropriate. 

The  FAA  cannot  conciu  with  the 
commenter  who  requested  an  extension 
if  a  permanently  mounted  fuel  vapor 
sensor  is  installed,  since  the  device  has 
not  been  approved  by  the  FAA  for  use 
in  the  affected  airplanes  for  the  specific 
purpose  of  detecting  fuel  leaks  near  a 
fuel  booster  pump.  Since  the 
certification  process  for  approval  of 
such  a  device  may  take  many  months, 
the  FAA  considers  that,  for  the  time 
being,  revising  the  requirements  of  the 
AD  in  relation  to  the  use  of  such  a 
device  is  not  appropriate. 

Request  To  Specify  Flight  Hours  in 
Compliance  Time  Intervals 

One  commenter  requests  that  the 
proposal  be  revised  to  indicate  that  the 
various  inspections  and  tests  are 
required  to  be  performed  at  intervals 
stated  in  terms  of  "flight  hours."  The 
proposal  stated  these  compliance  times 
in  terms  of  "hours." 

The  FAA  concurs,  since  this  was  the 
intent  of  those  requirements.  (The  word 
"flight"  was  inadvertently  omitted  from 
the  published  version  of  the  proposal.) 
The  final  rule  has  been  corrected  to 
indicate  that  the  initial  inspection  is  to 
be  repeated  at  intervals  not  to  exceed 
5,000  fli^t  hours  or  18  months, 
whichever  occurs  first;  and  the 
insulation  resistance  test  is  to  be 
repeated  at  intervals  not  to  exceed  500 
flight  hours. 


Request  To  Allow  Replacement  With 
Other  Than  "New"  Fuel  Pumps 

Several  commenters  request  that  the 
proposal  be  revised  to  allow  the 
installation  of  other  than  "new"  fuel 
pumps  whenever  replacement  of  the 
pump  is  required.  These  commenters 
point  out  that  the  reference  to  "new" 
fuel  pump  in  the  provisions  of  the 
proposed  AD  literally  excludes  the  use 
of  a  refurbished  or  overhauled  pump. 
Since  both  an  overhauled  and  a  new 
pump  are  airworthy,  the  commenters 
request  that  either  be  allowed  to  be 
installed  as  replacement  parts.  Another 
commenter  points  out  that  the  use  of  the 
word  "new"  may  create  the 
misunderstanding  that  a  replacement 
pump  must  be  a  "new  model"  or  a  later 
configuration. 

The  FAA  concurs  with  the 
commenters'  request,  and  has  revised 
the  provisions  in  the  final  rule  to 
indicate  that  discrepant  fuel  pumps 
must  be  replaced  with  "new  or 
serviceable"  pumps. 

Request  To  Delete  Resistance  Test  on 
Replacement  Pumps 

Several  commenters  request  that  the 
proposal  be  revised  to  delete  the 
requirement  to  perform  an  insulation 
resistance  test  of  the  fuel  pump  wiring 
after  a  fuel  pump  is  replaced.  The 
commenters  maintain  that  the 
insulation  resistance  test  provided  in 
the  Component  Maintenance  Manual 
(CMM)  is  more  stringent  than  that 
provided  in  the  referenced  Boeing 
service  bulletins.  Several  of  these 
commenters  (both  U.S.  and  non-U.S. 
operators)  state  that  all  of  the  spare 
pumps  in  their  inventories  must  pass  an 
insulation  resistance  test  in  accordance 
with  the  CMM  before  they  are  put  on 
the  shelf.  The  commenters  assert  that,  to 
require  another  resistance  test 
immediately  after  a  spare  is  installed  as 
a  replacement  pump,  is  needlessly 
redundant.  ^ 

The  FAA  does  not  concur  with  the 
commenters'  request.  While  some 
operators  may  be  conducting  the 
resistance  tests  on  the  spares  in  their 
inventory,  the  FAA  has  no  assurance 
that  all  operators  are  doing  so.  The  FAA 
cannot  assume  that  all  operators, 
worldwide,  are  following  such 
procedures.  Further,  the  FAA  has 
determined  ihat  the  resistance  test 
procedures  described  in  the  referenced 
Boeing  service  bulletins  are  both 
adequate  and  appropriate  for  detecting 
the  sort  of  reduced  resistance  that 
would  pose  safety  concerns.  In  light  of 
these  factors,  the  FAA  finds  no  reason 
to  delete  the  requirement  for  a 
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resistance  test  of  replaced  fuel  pumps 
prior  to  flight. 

Request  To  Allow  Continued  Flight  if 
Replacement  Pump  is  Unavailable 

One  commenter  requests  that 
paragraph  (a)(l)(i)  of  the  proposal  be 
revised  to  allow  continued  flight  if  the 
resistance  measurement  is  less  than  or 
equal  to  1  megohms  and  a  new  unit  is 
not  available.  The  proposal  would 
require  that  the  fuel  pump  be  replaced 
prior  to  further  flight.  This  commenter 
suggests  that  a  pump  that  fails  the 
insulation  resistance  test  could  be 
deactivated  and  the  airplane  be  allowed 
to  cointinue  in  service  in  accordance 
with  the  Minimum  Equipment  List 
(MEL)  under  the  guidelines  contained  in 
sections  2-28-22-1  and  2-28-22-2  of 
the  Boeing  Dispatch  Deviation  Guide, 
Doomient  D630N002.  The  failed  pump 
should  then  be  replaced  as  soon  as  a 
new  unit  is  available. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fuel  leakage  in  the  area  of  the 
fuel  boost  and  override  pumps;  such 
leakage  could  result  in  a  fire  at  the 
location  of  the  affected  fuel  pump. 
Based  on  the  safety  implications 
associated  with  this  unsafe  condition, 
the  FAA  has  determined  that,  if  a  pump 
is  found  to  be  defective  during  the 
inspections  required  by  this  AD,  that 
pump  must  be  replaced  and  the  airplane 
must  not  continue  to  operate  until  the 
pump  is  replaced.  The  FAA  finds  no 
technical  justification  to  permit  further 
flight  without  an  operative  pump. 
Where  there  are  difl'erences  between  an 
AD  and  an  MEL,  the  AD  prevails. 

Further,  as  indicated  earlier,  the  FAA 
is  not  aware  of  any  problem  regarding 
obtaining  replacement  pumps  as  needed 
to  comply  with  this  AD.  If  operators  are 
concerned  about  the  availability  of 
replacement  parts,  they  should  schedule 
the  required  inspections  so  that  another 
pump  is  always  available  if  needed  for 
replacement. 

Request  To  aarify  Need  for  Fuel  Pump 
Ground  Continuity  Check 

One  commenter  requests  clarification 
as  to  whether  a  continuity  check  of  the 
fuel  pump  groimd  wire  is  required  as 
part  of  the  insulation  resistance  test. 
The  commenter  does  not  consider  the 
projposal  to  be  clear  on  this. 

Tne  FAA  considers  that  the 
requirement  to  conduct  the  continuity 
check  was  implicit  in  the  proposal.  The 
procedures  for  conducting  the 
continuity  check  are  clearly  iterated  in 
the  same  paragraph  of  the 
Accomplishment  Instructions  (of  both 
Boeing  service  bulletins  referenced  in 


the  proposal)  as  the  procedures  for  the 
insulation  resistance  test.  Since  the 
continuity  check  of  the  ground  wire  is 
unquestionably  a  part  of  the  required 
resistance  test,  it  is  required  to  be 
conducted  for  compUance  with  this  AD. 
(As  stated  previously,  the  FAA 
considers  the  check  to  be  an  important 
step,  without  which  the  resistance  test 
cannot  be  considered  adequate.)  To 
make  this  eminently  clear  to  operators, 
however,  the  FAA  has  added  NOTE  3  to 
paragraph  (a)  of  the  final  rule  to  indicate 
that  the  continuity  check  of  the  pump 
ground  wire  is  part  of  the  insulation 
resistance  test. 

Request  To  Revise  Criteria  of  Insulation 
Resistance  Test 

One  commenter  requests  that 
paragraphs  (a)(l)(ii).  (a)(l)(iii).  (a)(2)(ii). 
and  (a)(2)(iii)  be  revised  to  specify  that 
"all"  resistance  measurements  must  be 
greater  than  the  indicated  value  in  order 
to  allow  the  continuation  of  inspections 
(rather  than  replacement  of  the  fuel 
pump).  There  are  three  resistances  to  be 
measured,  one  per  power  pin,  and  all  of 
them  should  register  between  1  and  5 
megohms  or  more  than  5  megohms  to  be 
considered  acceptable  for  remaining  on 
the  airplane.  However,  the  wording  in 
the  proposal  states  that  inspections  are 
to  be  repeated  if  "any"  resistance 
measurement  is  greater  than  the  specific 
value;  this  implies  that  only  one  of  the 
three  power  pins  must  meet  this 
resistance  requirement.  The  referenced 
service  bulletin  instructions  specify  that 
"all"  of  the  pins  should  meet  the 
requirement. 

The  FAA  concurs  that  revision  is 
necessary.  It  was  the  intent  of  the  FAA 
to  make  the  requirements  of  the  AD  as 
parallel  as  possible  to  the  instructions 
and  recommendations  of  the 
manufacturer's  reference  service 
bulletin.  The  final  rule  has  been  revised 
accordingly. 

Request  To  Allow  Use  of  Alternative 
Equipment  for  Testing 

One  commenter  requests  that  the 
proposal  be  revised  to  indicate  that  use 
of  testing  equipment,  other  than  that 
specified  in  the  referenced  Boeing 
service  bulletins,  is  permitted  when 
accomplishing  the  required  inspections. 
The  commenter  first  points  out  that  the 
AVTRON  Model  T477W  bonding  meter 
called  out  in  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin 
757-28A0043,  Revision  1,  does  not 
measure  the  full  range  of  acceptable 
resistance  values  (10  megohms  or  less). 
The  commenter  requests  that  use  of  this 
meter  not  be  required.  Additionally,  the 
commenter  states  that  it  is  nearly 
impossible  to  accomplish  the  resistance 


checks  by  pressing  the  meter  probes 
against  the  electrical  contacts  of  the 
motor.  To  facilitate  obtaining  these 
measurements,  the  commenter 
recommends,  instead,  the  use  of  a  break- 
out box  with  a  connector  that  mates  to 
the  pump;  the  commenter  has  used  this 
method  successfully  on  eight  airplanes 
in  its  fleet.  The  conunenter  also  states 
that  other  options  are  available,  such  as 
adapter  leads  for  meter  probes,  and  the 
projposal  should  reference  these. 

Tne  FAA  does  not  consider  that  a 
revision  to  the  requirements  of  the  AD 
is  necessary.  As  for  use  of  the  AVTRON 
bonding  meter,  Boeing  has  reiterated  to 
the  FAA  that  this  ohmmeter  is  perfectly 
appropriate  for  measuring  low 
resistances,  and  is  currently  the  only 
ohmmeter  that  can  be  used  in  areas 
where  there  is  the  potential  existence  of 
flammable  fluids.  As  for  the  use  of  a 
break-out  box  or  other  equipment  not 
specified  in  the  referenced  Boeing 
service  bulletins,  the  FAA  cannot 
comment  without  further  data. 
However,  under  the  provisions  of 
paragraph  (c)  of  the  final  rule,  the  FAA 
may  approve  requests  for  use  of 
alternative  methods  of  compliance  if 
data  are  submitted  to  substantiate  that 
such  methods  would  provide  an 
acceptable  level  of  safety. 

Request  for  Terminating  Action 

Two  commenters  request  that  the 
proposed  rule  be  revised  to  include 
terminating  action  for  the  repetitive 
inspections. 

The  FAA  cannot  concur  with  these 
commenters,  since  a  terminating  action 
does  not  currently  exist.  The  addressed 
unsafe  condition  is  related  to  the 
problems  associated  with  corrosion  that 
occurs  in  the  fuel  pump  assembly; 
imless  the  materials  of  the  components 
themselves  are  changed  to  more 
corrosion-resistant  materials,  or  unless 
the  design  of  the  assembly  itself  is 
totally  reconfigured,  there  likely  will  be 
no  terminating  action  in  the  very  near 
future.  However,  via  the  reporting 
requirement  included  in  this  AD,  the 
FAA  will  continue  to  monitor  the  on- 
going condition  of  this  area  within  the 
fleet.  If  conditions  warrant,  the  FAA 
may  consider  additional  rulemaking 
action  to  ensure  further  improvements 
of  the  pump  assembly. 

Request  for  Extension  of  Reporting 
Requimnent 

Two  commenters  request  that 
paragraph  (bj  of  the  proposal  be  revised 
to  extend  the  time  for  submitting  the 
initial  inspection  results  from  the 
proposed  10  days  to  30  days.These 
commenters  indicate  that,  due  to  the 
sheer  volume  of  data  required. 
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especially  of  operators  with  large  fleets, 
additional  time  will  be  needed  to 
prepare  a  complete  and  comprehensive 
report  of  findings. 

The  FAA  concurs  and  has  revised 
paragraph  (b)  of  the  final  rule 
accordingly. 

The  FAA  has  also  revised  paragraph 
(b)  to  indicate  that  operators  who 
already  accomplisheid  the  initial 
inspection  prior  to  the  effective  date  of 
the  AD  should  submit  the  report  within 
30  days  after  the  effective  date. 

Request  To  Specify  Additional  Service 
Information 

Crane  Company,  Hydro- Aire  Division, 
which  the  manufectiuer  of  the  fuel 
boost  and  override  pimips,  requests  that 
the  proposal  be  revised  to  cite  Crane's 
Service  Information  Letter  (SIL)  989-9- 
8,  dated  July  22, 1996,  as  an  additional 
source  of  appropriate  service 
instructions.  This  commenter  states  that 
the  SIL  provides  detailed  instructions 
regarding  replacement  of  the  connectors 
that  exhibit  resistance  lower  than  the 
acceptable  limits  specified  in  the 
referenced  Boeing  service  bulletins. 

The  FAA  does  not  concur.  The  SIL 
provides  instructions  for  repairing 
existing  fuel  pumps  that  require  the 
replacement  of  electrical  connectors. 
This  information  could  be  used  for 
pump  repair,  but  the  FAA  does  not 
consider  it  necessary  for  accomplishing 
the  actions  required  by  this  AD.  The 
FAA  finds  that  the  information 
contained  in  the  reference  Boeing 
service  bulletins  is  sufficient  for 
conducting  those  actions  properly. 

Ccmdusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,084  Model 
747  series  airplanes  and  716  Model  757 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  Of  these  airplanes, 
242  Model  747  series  airplanes  and  462 
Model  757  series  airplanes  are  of  U.S. 
remstry  and  will  be  aflected  by  this  AD. 

For  the  242  Model  747  series 
airplanes,  it  will  take  approximately  18 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  of  Model  747  series 


airplanes  is  estimated  to  be  $261,360,  or 
$1,080  per  airplane. 

For  the  462  Model  757  series 
airplanes,  it  will  take  approximately  12 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  work  hoiu.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S.  operators  of  Model  757  series 
airplanes  is  estimated  to  be  $332,640,  or 
$720  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no  ' 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  (rfSublects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  i^the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 


fM.13   [Amantfed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-03-17    Boeing:  Amendment  39-9922. 
Docket  96-NM-57-AD. 
Applicability:  All  Model  747  and  757  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  \he  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subfect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  [>aragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  imsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  at  the  fuel  boost 
and  override/ jettison  pumps,  which  could 
result  in  a  fire  at  the  location  of  the  affected 
fiiel  pump,  accomplish  the  following: 

(a)  Within  120  days  after  the  efiiective  date 
of  this  AD,  perform  a  visual  inspection  to 
detect  discrepancies  (i.e.,  fuel  leak,  beat 
discoloration,  and  damage)  of  the  wire 
tenninal  assembly,  electrical  connector,  and 
wire  insulation  on  the  fuel  pump,  in 
accordance  with  Boeing  Service  Bulletin 
747-28A2194,  Revision  1,  dated  January  18, 
1996  (for  Model  747  series  airplanes),  or 
Boeing  Service  Bulletin  7S7-28A0O43, 
Revision  1,  dated  )anuary  18. 1996  (for  Model 
757  series  airplanes),  as  applicable. 

Note  2:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  757-280043, 
dated  November  7, 1995,  are  considered 
acceptable  for  compliance  with  the 
requirements  of  this  paragraph. 

(1)  If  no  discrepancy  is  detected,  prior  to 
further  flight,  perform  an  insulation 
resistance  test  of  the  fuel  pump  wiring,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  applicable  service 
bulletin. 

Note  3:  Each  insulation  resistance  test  of 
the  fuel  pump  wiring  includes  a  continuity 
check  of  the  fuel  pump  ground  wire,  as 
specifically  indicated  in  the  Accomplishment 
Instructions  of  the  applicable  Boeing  service 
bulletin(s). 

(i)  If  any  resistance  measurement  is  less 
than  or  equal  to  1  megohms,  prior  to  further 
flight,  replace  the  fuel  pump  with  a  new  or 
serviceable  fuel  pump,  in  accordance  with 
the  applicable  service  bulletin.  Prior  to 
further  flight  following  accomplishment  of 
the  replacement,  repeat  the  insulation 
resistance  test. 

(ii)  If  all  resistance  measurements  are 
greater  than  1  megohm,  but  one  or  more  are 
less  than  5  megoluns:  Repeat  the  visual 
inspection  and  insulation  resistance  test 
within  500  flight  hours,  or  replace  the  fuel 
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pump  with  a  new  or  seivicaable  fuel  pump. 
Prior  to  further  flight  foUowing 
■coomplishment  of  the  replacement,  repeat 
the  inmilation  resistance  test 

(iii)  If  all  resistance  measurements  are 
greater  than  or  equal  to  5  megohms,  repeat 
the  visual  inspection  and  inwlation 
resistance  test  wititin  5,000  Sight  hours  or  18 
months,  whichever  occur  first. 

(2)  If  any  discrepancy  is  detected,  prior  to 
further  flight,  replace  the  fuel  pump  with  a 
new  or  serviceable  fuel  pimip,  in  accordance 
with  the  applicable  service  bulletiiL  Prior  to 
further  flight  fbUo%ring  accomplishment  of 
the  replacement,  perform  an  insulation 
resistance  test  of  the  fuel  pump  wiring,  in 
accordance  with  the  Accomplishment 
Instructions  of  the  applicable  service 
bulletin. 

(i)  If  any  resistance  measurement  is  less 
than  or  equal  to  1  megohms,  prior  to  further 
flight,  replace  the  fuel  pump  with  a  new  or 
serviceable  fuel  pump,  in  accordance  with 
the  applicable  service  bulletin.  Prior  to 
further  flight  following  accomplishment  of 
the  replacement,  repeat  the  insulation 
resistance  test 

(ii)  If  all  resistance  measurements  are 
greater  than  1  megohm,  but  one  or  more  are 
less  than  5  megohms:  Repeat  the  visual 
inspection  and  insulation  resistance  test 
within  500  flight  hours,  or  replace  the  fuel 
pump  with  a  new  or  serviceable  fuel  pump. 
Prior  to  further  flight  following 
accomplishment  of  the  replacement,  repeat 
the  insulation  resistance  test. 

(iii)  If  all  resistance  measurements  are 
greater  than  or  equal  to  5  megohms,  repeat 
the  visual  inspection  and  innilation 
resistance  test  writhin  5,000  flight  hours  or  18 
months,  whichever  occur  first 

(b)  Within  30  days  after  accomplishing  the 
initial  visual  inspection  required  by 
paragraph  (a)  of  this  AO,  or  within  30  days 
after  the  effective  date  of  this  AO,  whichever 
is  later,  submit  a  report  of  the  inspection 
results  (both  positive  and  negative  findings) 
to  the  Manager,  Seattle  Aircraft  Certification 
Office  (AC»),  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056;  telephone 
(206)  227-2180;  fax  (206)  227-1181. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  Except  as  specified  in  NOTE  2  of  this 
AD,  the  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-28A2194, 
Revision  1,  dated  January  18, 1996  (for  Model 
747  series  airplanes):  or  Boeing  Service 
Bulletin  757-28A0043,  Revision  1,  dated 
January  18, 1996  (for  Model  757  series 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 

*be  obtained  from  Boeing  Conunercial 
Airplane  Group,  P.O.  Box  3707.  Seattle, 
Washington  98124-2207.  Copies  may  he 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  efiisctive  on 
March  14. 1997. 

Issued  in  Renton,  Washington,  on  January 
30, 1997. 

DaireU  M.  PedarMm, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-2854  Filed  2-6-97;  8:45  am] 
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14  CFR  Part  39 

IDoctot  No.  9ft-Mlll-124-AD;  AmandiMnt 
39-0920;  AD  97-0»-15] 

RIN  2120-AA64 

Airworthiness  DirectTves;  IMcDonnell 
Douglas  Model  DC-G  and  ModelDC-9- 
80  Series  Airplartes,  Model  MD-88 
Airplanes,  and  C-0  (Military)  Series 
Airplanes  Equipped  Wllh  BFQoodrich 
Evacuation  Slides 

AGENCY:  Federal  Aviation 
Administration,  DCfT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  McDonnell 
Dotiglas  Model  DC-Q  and  Model  DO&- 
80  series  airplanes,  Model  MD-88 
airplanes,  and  C-9  (military)  series 
airplanes,  that  requires  modification  of 
the  girt  and  firing  lanyard  stowage.  This 
amendment  is  prompted  by  reports  of 
in-cabin  inflation  of  certain  evacuation 
slides  due  to  the  impingement  of  the 
galley  service  cart  on  the  slide  girt  and 
firing  lanyard.  The  actions  spewed  by 
this  AD  are  intended  to  prevent 
Inadvertent  inflation  of  the  evacuation 
slides  inside  the  cabin,  which  could 
contribute  to  injury  of  passengers  and/ 
or  flightcrew  in  the  passenger  cabin. 
DATES:  Effective  March  14, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 


of  the  Federal  Register  as  of  March  14, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  BFGoodrich  Company,  Aircraft 
Evacuation  Systems,  Department  7916, 
Phoenix,  Arizona  85040.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramotmt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
stiite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  Ton,  Aerospace  Engineer, 
Systems  and  Equipment  Brandi,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5352;  £ax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to" 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDoimell 
Douglas  Model  DC-9  and  Model  DC-9- 
80  series  airplanes.  Model  MD-88 
airplanes,  and  C-9  (military)  series 
airplanes  was  published  in  the  Federal 
Register  on  November  5, 1996  (61  FR 
56919).  That  action  proposed  to  require 
modification  of  the  girt  and  firing 
lanyard  stowage. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  300 
BFGoodrich  evaaution  sUdes  installed 
on  100  McDonnell  Douglas  Model  DC- 
9  and  Model  DC-9-60  series  airplanes. 
Model  MD-88  airplanes,  and  C-9 
(military)  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet 

The  FAA  estimates  that  180 
BFGoodrich  evacuation  slides  installed 
on  60  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  2  work  hotus  per  slide  to 
accomplish  the  required  actions,  and 
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that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $75  per  forward  slide 
and  $100  per  aft  slide.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $195 
per  forward  slide  and  $220  per  aft  slide. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-03-15  Md)oiuiell  Douglas:  Amendment 
39-9920.  Docket  96-NM-124-AD. 

Applicability:  Model  DC-9-10,  -20.  -30, 
-40,  and  -50  series  airplanes;  Model  DC-9- 
81  (MEMl).  DC-9-82  (MD-82),  DC-9-83 
(MD-83).  DC-9-87  (MD-87)  series  airplanes, 
Model  MD-88  airplanes;  and  C-9  (niilitary) 
series  airplanes;  equipped  with  BFGoodrich 
Evacuation  Slides,  as  listed  in  BFGoodrich 
Service  Bulletin  25-280,  Revision  2,  dated 
August  15, 1996;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repwired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  tuiless 
accomplished  previously. 

To  prevent  in-cabin  inflation  of  the 
evacuation  slides,  which  could  contribute  to 
injury  of  passengers  and/or  flightcrew  in  the 
passenger  cabin,  accomplish  the  following: 

(a)  Within  36  months  after  the  effective 
date  of  this  AD,  modify  the  girt  and  firing 
lanyard  stowage  in  accordance  with 
BFGoodrich  Service  Bulletin  25-280. 
Revision  2,  dated  August  IS,  1996. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  TransfHjrt  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  I^s  Angeles  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modiflcation  shall  be  done  in 
accordance  with  BFGoodrich  Service 
Bulletin  25-280.  Revision  2.  dated  August 
15,  1996.  This  incorptoration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G  552(a) 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  BFGoodrich  Ccnnpany,  Aircraft 
Evacuation  Systems,  Department  7916, 
Phoenix,  Arizona  85040.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 


Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
March  14, 1997. 

Issued  in  Renton.  Washington,  on  lanuary 
30, 1997. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-2853  Filed  2-6-97;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  96-NM-218-nAD;  Amendment 
39-9921;  AD  9H>3-1Q 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  and  MD-1  IF 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Mc£)onnell 
Douglas  Model  MD-11  and  MI>-11F 
series  airplanes,  that  currently  requires, 
among  other  things,  repetitive  visual 
inspections  to  detect  discrepancies  of 
the  fuel  pipe  of  the  fuel  transfer  system 
of  the  tail  tank  and  associated  mounting 
bracket  located  in  the  aft  fuselage 
compartment.  That  AD  was  prompted 
by  reports  of  cracking  or  bending  of  the 
fuel  pipe  mounting  support  and/or 
attaching  bracket  in  the  aft  fuselage 
compartment  due  to  a  fuel  pressure 
surge  that  caused  repetitive  loading  of 
this  area.  This  amendment  adds  a 
requirement  to  install  a  restraint  on  the 
tail  tank  fuel  pipe,  which  would 
terminate  the  repetitive  visual 
inspections.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
cracking/bending,  which  could  expose 
the  fuel  pipe  coupling  O-ring.  An 
exposed  O-ring  could  lose  its  sealing 
effiact  and  could  allow  a  fuel  leak  in  the 
aft  fuselage  compartment,  which  would 
present  a  fire  hazard. 
DATES:  Effective  March  14, 1997. 

The  incorporation  by  reference  of 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-28A082,  dated  May  14, 
1996,  as  listed  in  the  regulations,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  July  24. 1996 
(61  FR  35946.  July  9. 1996). 
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The  incorporation  by  reference  of 
McDonnell  Douglas  Service  Bulletin 
MDl  1-28-082,  dated  July  29. 1996,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  14, 1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
3855  Lakewood  Boulevard,  Long  Beach, 
CaUfbmia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Ronton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ray 
Vakih.  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140L.  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (310)  627- 
5262;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-14-07, 
amendment  39-9691  (61  FR  35946,  July 
9, 1996),  which  is  applicable  to  certain 
McDonnell  Douglas  Model  MD-11  and 
MD-llF  series  airplanes,  was  published 
in  the  Federal  Re^er  on  November  20, 
1996  (61  FR  59036).  The  action 
proposed  to  supersede  AD  96-14-07  to 
continue  to  require  repetitive  visual 
inspections  to  detect  discrepancies  (i.e., 
cracks  or  deformation)  of  the  fuel  pipe 
of  the  fuel  transfer  system  of  the  tail 
tank  and  associated  mounting  bracket 
located  in  the  aft  fuselage  compartment 
and  to  verify  the  ccnrect  position  of  the 
fuel  pipe  flange,  and  various  follow-on 
actions.  The  action  also  proposed  to 
require  installation  of  a  restraint  on  the 
tail  tank  fuel  pipe,  which  would 
constitute  terminating  action  for  the 
repetitive  visual  inspection 
requirements. 

Interested  persons  have  been  afforded 
an  opportimity  to  f)articipate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 


safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  152 
McDonnell  Douglas  Model  MD-11  and 
MD-llF  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  42  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  actions  that  are  currently 
required  by  AD  96-14-07,  and  retained 
in  this  AD,  take  approximately  6  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  .the  ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $15,120,  or 
$360  per  airplane,  per  inspection  cycle. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  3 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  tbe 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  new  requirements  of 
this  AD  on  U.S.  operators  is  estimated 
to  be  $7,560.  or  $180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39    • 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  3*-9691  (61  FR 
35946,  July  9, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-9921,  to  read  as  follows: 

97-03-16    McDonnell  Douglas:  Amendment 
39-9921.  Docket  96-NM-218-AD. 
Supersedes  AD  96-14-07,  Amendment 
39-9691. 

Applicability:  Model  MD-11  and  MD-llF 
series  airplanes,  manufacturer's  fuselage 
numbers  0447  through  0599  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modincation,  alteration,  or  rep>air 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  possibility  of  an  in-flight  or 
ground  fire  due  to  fuel  leaking  firom  the  fuel 
pipe  coupling,  accomplish  the  following: 

Restatement  of  Requiranents  of  AD  96-14- 
07,  Amendinent  39-9691 

(a)  Perform  a  visual  inspection  to  detect 
discrepancies  (i.e.,  cracks  or  deformation)  of 
the  fuel  pipe  of  the  fuel  transfer  system  of  the 
tail  tank  and  associated  mounting  bracket 
located  in  the  aft  fuselage  compartment;  and 
to  verify  the  correct  position  of  the  fuel  pipe 
flange,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
28A082,  dated  May  14, 1996;  at  the  time 
specified  in  paragraph  (a)(1)  or  {a)(2)  of  this 
AD,  as  applicable. 

(1)  For  airplanes  on  which  the 
modification  specified  in  McDonnell  Douglas 
Service  Bulletin  28-22,  dated  September  24, 
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1991,  has  been  accomplished;  or  that  have 
been  repaired  in  accordance  with  an  FAA- 
approved  repair  procedure,  as  specified  in 
p«iagr^>h  (a)(3)  of  AD  91-24-09,  amendment 
39-8095;  or  on  which  the  shroud  assembly 
has  been  replaced  with  a  ser^t^ceable  part: 
Prior  to  the  accumulation  of  600  flight  hours, 
or  writhin  60  days  after  July  24, 1996  (the 
effective  date  AD  96-14-07,  amendment  39- 
9691),  whichever  occurs  later. 

(2)  For  airplanes  on  which  the 
modification  specified  in  McDoimell  Douglas 
Service  Bulletin  28-22,  dated  September  24, 
1991,  has  not  been  acoompUsbBd:  Prior  to  the 
accumulation  of  600  flight  hours,  or  within 
60  days  since  accomplishment  of  the  last 
visual  inspection  in  accordance  with  AD  91- 
24-09,  amendment  39-8095;  whichever 
occurs  first. 

(b)  Condition  1.  No  Discrepancy  Found.  If 
no  discrepancy  is  detected  during  any  visual 
inspection  re(piired  by  paragraph  (a)  of  this 
AD,  accomplish  either  paragraph  (bMl)  or 
(b)(2)  of  this  AD. 

(1)  G>ndition  1.  Option  1.  Repeat  the  visual 
inspection  required  by  paragraph  (a)  of  this 
AD  thereafter  at  intervals  not  to  exceed  600 
flight  hours  or  60  days,  whichever  occurs 
later.  Or 

(2)  Condition  1.  Option  2.  Prior  to  further 
flight,  install  a  temporary  phenolic  support 
block  assembly,  shim,  clamp,  and  bracket 
between  the  tail  tank  fuel  pipe  and  station 
Ys2033.750  bulkhead,  in  accordance  with 
Condition  1,  Option  2,  of  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-28A082,  dated 
May  14, 1996.  Within  6  months  after 
accomplishment  of  this  installation,  perform 
a  one-time  inspection  to  verify  the  correct 
position  of  the  temporary  support  block 
assembly  installation  in  accordance  with 
Figure  2  (Sheet  2  of  3)  of  the  alert  service 
bulletin. 

(i)  If  the  assembly  is  found  to  be  positioned 
properly,  repeat  the  verification  of  the  correct 
position  of  the  fiiel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  15  months. 

(ii)  If  the  assembly  is  found  be  improperly 
positioned,  prior  to  further  flight,  reposition 
the  fiiel  pipe  in  accordance  with  Figure  2 
(Sheet  2  of  3)  of  the  alert  service  bulletin. 
Repeat  the  verification  of  the  correct  position 
of  the  fiiel  pipe  flange,  as  specified  in 
paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  15  months. 

(c)  Condition  2.  Discrepancy  Found;  O- 
Ring  Not  Exposed.  If  any  discrepancy  is 
detected,  and  the  fuel  pipe  is  found  to  be 
improperly  positioned,  but  the  O-ring  is  not 
exposed,  during  any  visual  inspection 
required  by  paragraph  (a)  of  th^  AD,  prior  to 
further  fli^t,  accomplish  either  paragraph 
(cXDot  (c)(2)  of  this  AD. 

(1)  Condition  2.  Option  1.  Repeat  the  visual 
inspection  in  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  600  flight 
hours  or  60  days,  whichever  occurs  later.  Or  . 

(2)  Condition  2.  Option  2.  Prior  to  further 
flight,  install  a  temporary  phenolic  support 
block  assembly,  shim,  clamp,  and  bracket 
between  the  t^  tank  fuel  pipe  and  station 
Ys2033.750  bulkheed;  and  r^xMition  the 
fuel  pipe  assembly,  as  applicable;  in 
accordance  with  Condition  2,  Option  2,  of 
McDonnell  Douglas  Alert  Service  Bulletin 


MD11-28A082.  dated  May  14, 1996.  Within 
6  months  after  accomplishment  of  this 
installation,  perfonu  a  tne-time  inspection  to 
verify  the  correct  position  of  the  temporary 
support  block  assembly  installation  in 
accordance  %vith  Figun  2  (Sheet  2  of  3)  of  the 
alert  service  bulletin. 

(i)  If  the  assembly  is  found  to  be  positioned 
properly,  repeat  the  verification  of  the  correct 
position  of  the  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  ADTuereafter  at 
intervals  not  to  eicceed  15  months. 

(ii)  If  the  assembly  is  found  to  be 
improperly  positioned,  prior  to  further  flight, 
reposition  the  fuel  pipe  in  accordance  wim 
Figure  2  (Sheet  2  of  3)  of  the  alert  service 
bulletin.  Repeat  the  verification  of  the  conect 
position  of  die  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  15  months. 

(d)  Condition  3.  Discrepancy  Foimd;  O- 
Ring  Exposed.  If  any  discrepancy  is  detected, 
and  the  fuel  pipe  is  found  to  be  improperly 
positioned,  and  the  O-ring  is  exposed,  during 
any  visual  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  fiutiier  flight,  replace 
the  O-ring  with  a  new  O-ring,  and  install  a 
temporary  phenolic  support  block  assembly, 
shim,  clamp,  and  bracket  between  the  tail 
tank  fuel  pipe  and  station  ¥^2033.750 
bulkhead,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
28A082,  dated  May  14, 1996.  Within  6 
months  after  accomplishment  of  the 
replacement  and  installation,  perftxm  a  one- 
time inspection  to  verify  the  ctwrect  position 
of  the  temporary  support  block  assembly 
installation  in  accordance  with  Figure  2 
(Sheet  2  of  3)  of  the  alert  service  bulletin. 

(1)  If  the  assembly  is  found  to  be 
positioned  properly,  repeat  the  verification  of 
the  correct  position  of  the  foel  pipe  flange, 

as  specified  in  paragraph  (a)  of  this  AD, 
thereafter  at  intervals  not  to  exceed  15 
months. 

(2)  If  the  assembly  is  found  to  be 
improperly  positioned,  prior  to  further  flight, 
reposition  the  fuel  pipe  in  accordance  with 
Figure  2  (Sheet  2  of  3)  of  the  alert  service 
btUletin.  Repeat  the  verification  of  the  correct 
position  of  the  fuel  pipe  flange,  as  specified 
in  paragraph  (a)  of  this  AD,  thereafter  at 
intervals  not  to  exceed  15  months. 

New  Requirements  of  this  AD 

(e)  Within  24  months  after  the  effective 
date  of  this  AD,  install  a  restraint  on  the  tail 
tank  foel  pipe  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDll-28-082, 
dated  July  29, 1996.  Accomplishment  of  the 
installation  constitutes  terminating  action  for 
the  repetitive  inspection  requirements  of  this 
AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Ixm 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  TranspcHt  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
(Stained  from  the  Los  Angeles  ACO. 


(g)  Special  flight  penntta  may  be  issued  in 
accordance  writh  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MDll-28A0e2.  dated  May  14, 1996; 
and  McDonnell  Douglas  Service  Bulletin 
MDll-28-082,  dated  July  29, 1996.  The 
incorporation  by  reference  of  McDonnell 
Dou^  Alert  Service  Bulletin  MDll- 
28A082,  dated  May  14. 1996,  was  approved 
previously  by  the  mieclar  of  the  Federal 
Register  in  accordanoe  with  5  U.S.C  552(a) 
and  1  CFR  part  51  as  of  July  24, 1996  (61  FR 
35946.  July  9, 1996).  The  incorporation  by 
reference  of  McDonnell  Douglas  Service 
Bulletin  MDll-24Mtt2,  dated  July  29, 1996. 
is  approved  by  the  Director  of  the  Federal 
Renter  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  pert  51.  Copies  may  be  obtained 
from  McDonnell  Doi;^^  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach,  California 
90646,  Attention:  Technical  Publications 
Business  Administratioo,  Department  Cl-LSl 
(2-60).  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton.  Washington;  or  at  the 
FAA,  Transport  Airplane  Directraate.  Los 
Angeles  Aiitzaft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC 

(i)  This  amendment  becomes  effective  on 
March  14, 1997. 

Issued  in  Ronton,  Washington,  on  January 
30, 1997. 

DureOM.! 


Acting  Manager,  Trans pmt  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-2852  Filed  2-6-97;  8:45  am] 
■UMQ  OOOC  4ai0-1l-p 


14CFRPwt71 

[AlrspM*  Doctot  No.  07-ANE-O2] 

Amendment  to  Class  E  Airspace;  New 
Haven,  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  This  action  modifies  the  Class 
E  airspace  at  New  Haven.  CT  (KHVN)  by 
removing  the  Class  E  airspace  extending 
upward  bom  the  surface,  effective 
during  the  times  when  the  Airport 
Traffic  Control  Tower  (ATCT)  is  not 
operating.  This  action  results  from  the 
lack  of  continuous  weather  re(>orting  at 
Tweed-New  Haven  Mimidpal  Airport. 
DATES:  ESactive  0901  UTC,  March  27, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  10. 1997. 
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ADDRESSES:  Send  conunents  on  the 
proposal  to:  Manager,  Operations 
Branch.  ANE-530,  Federal  Aviation 
Administration.  Docket  No.  97-ANE- 
02, 12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7530;  fax  (617)  23»-7596. 
Comments  may  also  be  submitted 
electronically  to  the  following  Internet 
address:  "9  ne  airspace^aa.dot.gov" 
Conunents  must  indicate  Docket  No. 
97-ANE-02  in  the  subject  line. 

The  official  docket  Hie  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  New  England  Region, 
ANE-7.  Room  401, 12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (617)  238-7050;  fax 
(617) 238-7055. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division,  Room  408, 
by  contacting  the  Manager,  Operations 
Branch  at  the  first  address  listed  abov& 
FOR  FURTHER  INFORMATKM  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3, 12  New  England  Executive 
Park,  Burlington,  MA  01803-5299; 
telephone  (617)  238-7533;  fax  (617) 
238-7596. 

SUPPLEMENTARY  INFORMATION:  On  May 
16, 1994,  the  FAA  established  Class  E 
airspace  at  Tweed-New  Haven  Airport, 
New  Haven.  CT  (59  FR  25301,  effective 
June  23, 1994)  based  on  the  availability 
of  continuous  weather  reporting  and 
need  for  controlled  airspace  for  aircraft 
operating  under  instrument  flight  rules 
(IFR)  when  the  Airport  Traffic  Control 
Tower  (ATCT)  was  closed.  That  Class  E 
airspace  extends  upward  from  the 
surface,  and  is  effective  during  the 
hours  when  the  ATCT  is  closed. 

The  FAA  has  been  advised  that 
continuous  surface  weather 
observations  are  no  longer  available  at 
Tweed-New  Haven.  While  the  FAA  has 
selected  Tweed-New  Haven  as  a  future 
site  for  fully  automated  weather 
observations  using  the  Automated 
Surface  Observing  System  (ASOS),  the 
commissioning  date  for  the  New  Haven 
ASOS  is  unknown  at  this  time. 
Accordingly,  the  FAA  must  remove  the 
Class  E  airspace  area  that  extends 
upward  from  the  surface  during  the 
times  when  the  ATCT  does  not  operate. 
This  action  does  not  affect  the  Class  E 
airspace  area  that  extends  upward  from 
700  feet  above  the  surface,  which 
remains  in  place  to  provide  adequate 
controlled  airspace  for  those  aircraft 
using  the  standard  instrument  approach 
procedures  at  Tweed-New  Haven  when 
the  ATCT  is  closed. 

Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  are  published  in 


paragraph  6002  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dpcument  will  be  removed 
subsequently  bom  this  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment,  and,  therefore,  issues 
it  as  a  direct  final  rule.  The  FAA  has 
determined  that  this  regulation  only 
involves  an  established  body  of 
technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary 
to  keep  them  operationally  current. 
Unless  a  written  adverse  or  negative 
comment,  or  a  written  notice  of  intent 
to  submit  an  adverse  or  negative 
comment  is  received  within  the 
comment  period,  the  regulation  will 
become  effective  on  the  date  specified 
above.  After  the  close  of  the  comment 
period,  the  FAA  will  publish  a 
document  in  the  Federal  Register 
indicating  that  no  adverse  or  negative 
comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  wnritten  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  direct  final  rule,  and  was  not  preceded 
by  a  notice  of  proposed  rulemaking, 
interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
"ADDRESSES."  all  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  would  be  needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siumnarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  belled  in  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-ANE-02."  The  postcard 
will  be  date  stamped  and  retimied  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Pohcies  and  Procediues  (44  FR  11034, 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  these  routine  matters  will 
only  affect  air  traffic  procediues  and  dr 
navigation.  It  is  certified  that  these 
proposed  rules  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  amends  part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40103, 40113, 
40120;  E.0. 10854.  24  FR  9565.  3  CFR,  1959- 
l%3Comp.,p.389. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  AviaUon 
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Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  efiiective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6002    Class  E  Airspace  Areas 
Designated  as  a  Surface  Area  for  an  Airport 

•  •        *        •         • , 

ANE  Cr  E2    New  Haven,  CT  [Removed] 

*  •        •         •         • 

Issued  in  Burlington,  MA,  on  January  31, 
1997. 

David  J.  Huiiey, 

Manager,  Air  Traffic  Division,  New  England 
Region. 

IFR  Doc.  97-3073  Filed  2-&-97;  8:45  ami 
BtUMQ  CODE  4t1»-13-M 


14CFRPart71 

[Airspace  Docket  No.  9e-ANE-29] 

Amendment  of  Class  E  Airspace;  Old 
Town,  ME 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  flnal  rule;  correction. 

SUMMARY:  This  action  corrects  the 
longitude  and  latitude  coordinates  for 
Dewitt  Field,  Old  Town  Municipal 
Airport  (KOLD)  in  the  description  of 
revised  Class  E  airspace  intended  to 
provide  for  adequate  controlled  airspace 
for  those  aircraft  using  the  new  GPS 
RWY  12  and  GPS  RWY  30  Instrument 
Approach  Procedures. 
EFFECTIVE  DATE:  0901  UTC,  January  30, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Bellabona,  Operations  Branch, 
ANE-530.6. 12  New  England  Executive 
Park.  Burlington,  MA  01803-5299; 
telephone  (617J  238-7536;  fax  (617J 
238-7596. 

SUPPLEMENTARY  INFORMATION: 

History 

On  October  24, 1996,  the  FAA 
published  in  the  Federal  Register  (61 
FR  55091)  a  direct  final  rule  revising 
Class  E  airspace  at  Old  Town,  ME.  That 
action  was  necessary  to  provide 
adequate  controlled  airspace  for  aircraft 
using  the  new  GPS  RWY  12  and  GPS 
RWY  30  Instrument  Approach 
Procedures  to  Dewitt  Field,  Old  Town 
Municipal  Airport  (KOLD).  The  FAA 
uses  the  direct  final  rulemaking 
procedure  for  non-controversial  rules 
when  the  FAA  believes  that  no  adverse 
public  comment  will  be  received.  On 
December  19, 1996,  the  FAA  published 
in  the  Federal  Register  (61  FR  66910) 
confirmation  that  the  FAA  received  no 
adverse  comments  to  this  direct  final 


rule,  and  that  the  effective  date  of  the 
rule  was  December  5, 1996.  Since 
publication  of  that  confirmation,  the 
FAA  has  determined  that  this  action  is 
necessary  to  correct  the  longitude  and 
latitude  coordinates  for  the  E)ewitt  Field 
and  the  Old  Town  Non-Directional 
Beacon  (NDB)  that  appear  in  the 
description  of  the  revised  Class  E 
airspace  at  Old  Town,  ME. 

Correction  to  the  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
geographic  coordinates  of  Dewitt  Field 
and  the  Old  Towm  NDB  contained  in  the 
description  of  Class  E  airspace  at  Old 
Town,  ME,  as  published  in  the  Federal 
Register  on  October  24, 1996  (61  FR 
55091),  Federal  Register  document  96- 
27184:  page  55092,  column  2;  and  the 
description  in  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1;  are  corrected  as  follows: 

f7l.71    [Corrected] 

Sut>part  E— Class  E  Airspace 


ANE  KfE  E5— Old  Town,  ME  (Corrected] 

Dewitt  Field,  Old  Town  Municipal  Airport, 
ME 

By  removing  "(lat.  44"'57'10"  N,  long. 
eSMCZS"  W)"  and  substituting  "(lat. 
44''57'09"  N.  long.  68''40'28"  W),"  and 
Old  Town  NDB 

By  removing  "(lat.  44"'00'24"  N.  long. 
68°38'00"  Wj"  and  substituting  "(lat. 
45°00'24"  N,  long.  68''38'00"  W)," 
•         •         •         *         • 

Issued  in  Burlington,  MA  on  January  31, 
1997. 

David  J.  Hurley, 

Manager,  Air  Traffic  Division,  New  England 

Region. 

IFR  Doc.  97-3072  Filed  2-6-97;  8:45  ami 

Ba4JNG  COOe  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-nANE-28] 

Amendment  to  Clas9  E  Airspace; 
Lebanon,  NH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  the  amendment  to  the 
Class  E  airspace  at  Lebanon,  NH  (LEB) 
pubUshed  in  the  Federal  Register  on 
September  10. 1996  (61  FR  47672).  In 
the  description  of  the  airspace  removed, 
the  state  identifier  is  incorrect,  listing 


Lebanon  as  in  "ME"  rather  than  "NH." 
This  document  corrects  that 
typographical  error. 
EFFECTIVE  DATE:  February  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Duda,  Operations  Branch, 
ANE-530.3,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (617)  238-7533;  fax 
(617) 238-7596. 

SUPPLEMENTARY  INFORMATION:  On 
September  10. 1996,  the  FAA  published 
in  the  Federal  Register  an  amendment 
to  the  Class  E  airspace  at  Lebanon,  NH 
removing  the  Class  E  airspace  extending 
upward  from  the  surface  of  the  airport 
(61  FR  47672).  A  confirmation  of  the 
effective  date  for  this  amendment  was 
published  in  the  Federal  Register  on 
December  19. 1996  (61  FR  66910). 

Correction  to  the  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
amendment  to  Class  E  airspace  at 
Lebanon,  NH  as  published  in  the 
Federal  Register  on  September  10, 1996 
(61  FR  47672),  Federal  Register 
document  96-23091:  page  47673. 
column  1;  and  the  description  in  FAA 
Order  7400.9D,  dated  September  4. 
1996~  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1;  are  corrected  by  revising 
"ANE  ME  E2  Lebanon,  NH  [Removed]" 
to  read  "ANE  NH  E2  Lebanon,  NH 
[Removed]". 

Issued  in  Burlington,  MA,  on  January  31, 
1997. 

David  I.  Hurley, 

Manager,  Air  Traffic  Division,  New  England 
Region. 
IFR  Doc.  97-3071  Filed  2-6-97;  8:45  ami 

BILLMQ  COOE  4910-13-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  61 

[CC  Docket  No.  96-187;  FCC  97-23] 

Implementation  of  Section  402(b)(1)(a) 
of  the  Telecommunications  Act  of  1996 
(Tariff  Streamlining  Provisions  for 
Local  Exchange  Carriers) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  light  of  the  passage  of  the 
Telecommunications  Act  of  1996  (1996 
Act),  which  provides  for  streamlined 
tariff  filings  by  local  exchange  carriers 
(LECs),  the  Commission  is  issuing  this 
Report  and  Order  to  implement  the 
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specific  streamlining  requirements  of 
the  Act.  The  Report  and  Order 
determines  that  the  statutory  effect  of 
LEG  tariffs  subject  to  streamlined 
regulation  being  "deemed  lawful"  is 
that  a  LEG  tariff  will  be  lawful  upon  its 
effective  date  unless  it  is  supended  by 
the  Commission  prior  to  that  time.  In 
addition,  the  Report  and  Order  finds 
that  all  LEG  tariff  filings,  not  just  those 
proposing  a  rate  decrease  or  increase, 
are  eligible  for  streamlined  treatment. 
Finally,  the  Report  and  Order  adopted 
additional  measures  to  streamline  the 
administration  of  the  LEG  tariff  review 
process. 

^FECnVE  DATE:  February  8, 1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Patrick  Donovan  or  £)an  Abeyta  at  (202) 
41S-1520,  Common  Carrier  Bureau. 
Competitive  Pricing  Division.  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Report  and  Order,  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconwayQfcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CG  Docket  No.  96-187 
(FCC  97-23)  adopted  on  January  30, 
1997  and  released  on  January  31, 1997. 
The  full  text  of  this  Report  and  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  St,  N.W.,  Washington,  D.C.  20037. 
The  complete  text  may  also  be  obtained 
through  the  World  Wide  Web,  at  http:/ 
www.fcc.gov/Bureau/Gommon/Garrier/ 
Order/fcc9723.wp  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service,  Inc. 
(202)  857-3800.  2100  M  St..  NW.,  Suite 
140  Washington.  DC  20037. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act.  the  Report  and  Order 
contains  a  Final  Regulatory  Flexibility 


Analysis  which  is  set  forth  in  the  Report 
and  Order.  A  brief  description  of  the 
analysis  follows. 

Pursuant  to  section  604  of  the 
Regulatory  Flexibility  Act.  the 
Commission  performed  a 
comprehensive  analysis  of  the  Report 
and  Order  with  regard  to  small  entities. 
This  analysis  includes:  (1)  A  succinct 
statement  of  the  need  for.  and  objectives 
of  the  Commission's  decisions  in  the 
Report  and  Order;  (2)  a  summary  of  the 
significant  issues  raised  by  the  public 
comments  in  response  to  the  initial 
regulatory  flexibility  analysis,  a 
summary  of  the  Conunission's 
assessment  of  these  issues,  and  a 
statement  of  any  changes  made  in  the 
Report  and  Order  as  a  result  of  the 
comments;  (3)  a  description  of  and 
estimate  of  the  number  of  small  entities 
and  small  incumbent  LECs  to  which  the 
Report  and  Order  will  apply;  (4)  a 
description  of  the  projected 
recordkeeping  and  other  compliance 
requirements  of  the  Report  and  Order, 
including  an  estimate  of  the  classes  of 
small  entities  which  will  be  subject  to 
the  requirement  and  the  type  of 
professional  skills  necessary  for 
compliance  with  the  reqiiirement;  (5)  a 
description  of  the  steps  the  Commission 
has  taken  to  minimize  the  significant 
economic  impact  on  small  entities 
consistent  with  the  stated  objectives  of 
applicable  statutes,  including  a 
statement  of  the  factual,  policy,  and 
legal  reasons  for  selecting  the  alternative 
adopted  in  the  Report  and  Order  and 
why  one  of  the  other  significant 
alternatives  to  each  of  the  Commission's 
decisions  which  affect  small  entities 
was  rejected. 

The  rules  adopted  in  this  Report  and 
Order  are  necessary  to  implement  the 
provisions  of  the  Telecommunications 
Act  of  1996. 


PaperwcH-k  Reducticm  Act 

1.  On  November  27, 1996.  the  Office 
of  Management  and  Budget  (OMB) 
approved  all  of  the  proposed  changes  to 
our  information  collection  requirements 
in  accordance  with  the  Paperwork 
Reduction  Act  We  have,  however, 
decided  not  to  adopt  several  of  the 
information  collection  requirements 
proposed  in  the  NPRM  and  we  have 
modified  others.  For  example,  we 
declined  to  adopt  the  proposal  to 
require  the  LECs  to  include  a  summary 
and  legal  analysis  with  their  tariff 
filings,  but  we  wiU  require  that  LEG 
tariff  filings  include  a  statement  in  tariff 
transmittal  letters  clearly  indicating  that 
the  tariff  is  being  filed  on  a  streamlLied 
basis  under  section  204(a)(3)  of  the  Act 
and  whether  the  tariff  filii^  contains  a  ' 
proposed  rate  increase,  decrease  or  both 
for  purposes  of  section  204(a)(3).  We 
conclude  that  these  requirements  and 
modifications  constitute  a  new 
"collection  of  information,"  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  §§  3501-3520. 
These  requirements  and  modifications 
have  been  approved  by  OMB.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number. 

2.  The  Commission  concurs  with 
OMB's  recommendation  that  we 
consider  input  from  the  indiistry  before 
implementing  a  system  for  the 
electronic  filing  of  tariff  and  related 
pleadings. 

OMB  Approval  Number:  3060-0745. 

Expiration  Date:  August  31. 1997. 

Title:  Implementation  of  Section 
402(b)(1)(A)  of  the  Telecommunications 
Act  of  1996  (Tariff  Streamlining 
Provisions  for  Local  Exchange  Carriers) 
CG  Docket  No.  96-187. 

Respondents:  Business  or  other  for- 
profit,  including  small  businesses. 


Proposed  requirenient 


Electronic  fKng  ._ _...... 

Separata  «ng  for  rate  decreases 

UsnMcaliorVlabeNng  ot  streamlined  tariffs 


Number  of  re- 
spondents 


Annual 
fwur  bur- 
den per  re- 
sponse 


Total  Annual  Burden:  4090. 

Estimated  Costs  Per  Respondents: 
$3,400. 

Total  Estimated  Annual  Reporting 
and  Recordkeeping  Costs:  5170.000. 

Needs  and  Uses:  The  information 
collections  adopted  in  this  Report  and 
Order  will  be  used  to  ensure  that 


affected  telecommunications  carriers 
fulfill  their  obligations  under  the 
Communications  Act.  as  amended. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  of  information,  including 


suggestions  for  reducing  the  biuden  to 
the  Record  Management  Branch. 
Washington.  D.C.  20554. 

Synopsis  of  Report  and  Order 

/.  Introduction 

3.  On  February  8. 1996.  the 
'Telecommunications  Act  of  1996" 
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(1996  Act)  became  law.  The  intent  of 
this  legislation  is  "to  provide  for  a  pro- 
competitive,  de-regulatory  national 
policy  framework  designed  to  accelerate 
rapid  private  sector  deployment  of 
advanced  telecommunications  and 
information  technologies  and  services  to 
all  Americans  by  opening  all 
telecommunications  markets  to 
competition."  This  Report  and  Order 
adopts  rules  to  implement  section 
402(b)(l){A)(iii)  of  the  1996  Act,  which 
adds  section  204(a)(3)  to  the 
Communications  Act.  This  section 
provides  for  streamlined  tariff  filings  by 
local  exchange  carriers  (LECs).  In  the 
NPRM,  61  PR  49987  (September  24. 
1996),  we  proposed  measures  to 
implement  the  tariff  streamlining 
requirements  of  section  204(a)(3). 
Twenty-nine  parties  filed  comments  and 
twenty-one  filed  replies. 

n.  The  1996  Act 

4.  SecUon  402(b)(l)(A)(iii)  of  the  1996 
Act  adds  new  subsection  3  to  section 
204(a)  of  the  Communications  Act  of 
1934  (the  Act): 

(3)  A  local  exchange  carrier  may  file 
with  the  Commission  a  new  or  revised 
charge,  classification,  regulation,  or 
practice  on  a  streamlined  basis.  Any 
such  charge,  classification,  regulation, 
or  practice  shall  be  deemed  lawful  and 
shall  be  effective  7  days  (in  the  case  of 
a  reduction  in  rates)  or  15  days  (in  the 
case  of  an  increase  in  rates)  after  the 
date  on  which  it  is  filed  with  the 
Commission  unless  the  Commission 
takes  action  under  paragraph  (1)  before 
the  end  of  that  7-day  or  15-day  period 
as  is  appropriate. 

Section  402  of  the  1996  Act  also 
amends  section  204(a)  of  the  Act  to 
provide  that  the  Commission  shall 
conclude  any  hearings  initiated  under 
this  section  within  five  months  after  the 
date  the  charge,  classification, 
regulation,  or  practice  subject  to  the 
hearing  becomes  effective.  Section 
402(b)(4)  of  the  1996  Act  provides  that 
these  amendments  shall  apply  to  any 
charge,  classification,  regulation,  or 
practice  filed  on  or  after  one  year  after 
the  date  of  enactment  of  the  Act,  i.e., 
February  8, 1997. 

5.  Under  the  1996  Act,  a  LEG  is 
defined  as  "any  person  that  is  engaged 
in  the  provision  of  telephone  exchange 
service  or  exchange  access."  A  LEC 
"does  not  include  a  person  insofar  as 
such  perscHi  is  engaged  in  the  provision 
of  commercial  m^ile  radio  service 
under  section  332(c),  except  to  the 
extent  that  the  Commission  finds  that 
such  service  should  be  included  in  the 
definition  of  such  term." 


m.  Streamlined  LEC  Tariff  Filings 
Under  Section  402  of  the  1996  Act 

A.  Commission  Authority  Under  the 
1996  Act  to  Defer  LEC  Tariffs  Eligible 
for  Streamlined  Treatment 

6.  In  the  NPRM,  we  stated  that  by 
adopting  section  204(a)(3)  Congress 
intended  to  streamline  LEC  tariff  filings 
by  providing  that  they  would  become 
effective  within  seven  or  fifteen  days 
notice  unless  suspended  and 
investigated  by  the  Commission.  Section 
203(b)(2)  of  the  Act,  however,  provides 
that  the  Commission  may  defer  the 
effective  date  of  tariffs  for  up  to  120 
days.  In  the  NPRM,  we  tentatively 
concluded  that  Congress  intended  to 
foreclose  the  exercise  of  our  general 
deferral  authority  under  section 
203(b)(2)  of  the  Act  with  respect  to  the 
tariffs  eligible  for  streamlined  treatment. 
We  solicited  comment  on  this  tentative 
conclusion. 

7.  ALLTEL  Telephone  Services 
Corporation  (ALLTEL),  Ameritech,  Bell 
Atlantic.  BellSouth  Corp.  (BellSouth). 
Cincinnati  Bell  Telephone  (CBT).  GTE 
Services  Corp.  (GTE),  NYNEX 
Telephone  Companies  (NYNEX),  Pacific 
Telesis  Group  (Pacific  Telesis), 
Southwestern  Bell  Telephone  Company 
(SWBT),  United  States  Telephone 
Association  (USTA),  and  US  West,  Inc. 
(US  West)  agree  with  the  tentative 
conclusion  set  out  in  the  NPRM  that  the 
Commission  does  not  have  discretion  to 
defer  for  up  to  120  days  tariffs  that  LECs 
may  file  under  the  new  streamlining 
provisions.  GTE  asserts  that  granting  the 
Commission  such  discretion  would 
enable  competitors  to  continue  to  use 
the  tariff  review  process  to  delay 
implementation  of  LEC  pricing  changes, 
a  result  that  GTE  contends  would  be 
contrary  to  Congressional  intent  to 
accelerate  the  tariff  review  process. 
NYNEX  asserts  that  the  Commission's 
deferral  authority  is  derived  from 
section  203(b)(1)  of  the  Act  while 
section  204(a)(3)  provides  for 
streamlined  tariff  filings.  NYNEX 
concludes  that,  because  there  is  no 
provision  in  section  204(a)(3)  for 
deferring  streamlined  tariffs,  Congress 
did  not  intend  the  deferral  authority  in 
section  203  to  be  applicable  to  tariffs 
filed  pursuant  to  section  204.  In 
contrast,  AT&T  Corp.  (AT&T),  America's 
Carrier  Telecommunications 
Association  (ACTA),  and 
Telecommunications  Resellers 
Association  (TRA)  contend  that  the 
1996  Act  does  not  affect  the 
Commission's  authority  to  defer  LEC 
tariff  filings.  According  to  AT&T, 
Congress  could  not  have  intended  to 
preclude  the  Commission  fitim  deferring 
tariff  filings  made  by  monopoly  LECs 


while  retaining  the  authority  to  defer 
tariff  filings  made  by  carriers  who  face 
significant  competition.  MQ 
Communications  Corporation  (MCI) 
states  that  the  Commission's  deferral 
authority  is  foreclosed  only  for  rate 
increases  and  decreases  and  that  the 
Commission  may  continue  to  exercise 
its  deferral  authority  for  all  other  LEC 
tariffs.  The  General  Services 
Administration  (GSA)  contends  that  the 
Commission  retains  its  deferral 
authority  because  Congress  did  not 
amend  section  203(b)(1). 

8.  Neither  the  statute  nor  the 
legislative  history  to  the  1996  Act 
directly  addresses  whether  Congress 
intended  to  foreclose  our  exercise  of 
deferral  authority  with  respect  to  LEC 
streamlined  tariffs.  We  conclude  that 
the  more  recent  and  specific  provisions 
of  the  1996  Act  take  precedence  over 
our  general  deferral  authority  in  section 
203.  We  believe  continued  application 
of  the  general  deferral  authority 
contained  in  section  203  to  LEC  tariffs 
filed  on  a  streamlined  basis  under  the 
specific  provisions  set  out  in  new 
section  204(a)(3j  would  be  contrary  to 
Congressional  intent.  Accordingly,  we 
adopt  our  tentative  conclusion  in  the 
NPRM  that  we  may  not  defer  LEC  tarifiis 
filed  under  the  tariff  streamlining 
provisions  of  the  1996  Act. 

B.  Effect  of  Streamlined  LEC  Tariff 
Filings  Being  "Deemed  Lawful" 

9.  Section  204(a)(3)  of  the  Act 
provides  that  LEC  tariffs  filed  on  a 
streamlined  basis  "shall  be  deemed 
lawful."  The  1996  Act  and  the 
legislative  history  are  silent  regarding 
the  specific  legal  consequences  of  this 
provision.  In  \he  NPRM.  we  tentatively 
concluded  that,  by  specifying  that  l£C 
tariff  shall  be  "deemed  lawful," 
Congress  intended  to  change  the  current 
regulatory  treatment  of  LEC  tariff  filings. 
The  Commission  set  forth  two  possible 
interpretations  of  "deemed  lawful." 

10.  Under  the  first  interpretation,  a 
tariff  that  becomes  efiiective  without 
suspension  and  investigation  would  be 
a  "lawful"  tariff.  It  could  subsequently 
be  found  imlawful  in  a  rate  prescription 
proceeding  under  section  205,  or  in  a 
complaint  proceeding  under  section 
208.  The  Commission,  however,  could 
not  award  refunds  or  damages  for  the 
time  that  the  rate  was  in  effect  but  could 
only  order  tariff  revisions  or  award 
damages  on  a  prospective  basis.  This 
would  differ  radically  from4he  current 
practice,  where  a  rate  that  goes  into 
effect  without  suspension  and 
investigation  is  the  "legal"  rate,  leaving 
carriers  liable  for  damages,  for  the  time 
the  tariff  was  in  effect,  subject  to  the 
applicable  two-year  statute  of 
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limitations  set  out  in  section  415(a)  of 
the  Act.  if  the  tarin^  is  subsequently 
found  unlawful. 

11.  Under  the  second  interpretation, 
the  statutory  language  would  be 
construed  to  establish  higher  burdens 
for  suspension  and  investigation  by 
presuming  LEG  tariffs  lawful.  Under  this 
interpretation,  the  statutory  language 
"ujiless  the  Commission  (suspends  and 
investigates  the  tariff]  before  the  end  of 
that  7-day  or  15-day  period."  would  not 
apply  to  the  "deemed  lawful"  phrase, 
but  only  to  the  "shall  be  effective" 
phrase  of  section  204(a)(3).  We  noted  in 
the  NPRM  that  Congress  did  not 
otherwise  amend  the  statutory  scheme 
for  tariffs  filed  by  interstate 
communications  common  carriers. 
Therefore,  the  Commission  or  parties  to 
a  tariff  proceeding  could  rebut  the 
presmnption  of  lawfulness  in  the 
tnmcated  pre-effective  tariff  review 
process  established  by  the  1996  Act. 
Tariffs  would  still  be  subject  to 
complaint  and/or  investigation,  and 
refunds  or  damages  could  be  awarded 
for  any  time  that  the  tariff  was  in  effect, 
subject  to  the  applicable  statute  of 
limitations. 

12.  We  also  solicited  comment  on 
other  possible  interpretations  of 
"deemed  lawful."  We  stated  in  the 
NPRM  that  we  would  adopt  the 
interpretation  that  would  best 
implement  the  intent  of  the  1996  Act's 
tariff  streamlining  provisions.  We  also 
solicited  comment  on  the  impact  of 
these  interpretations  of  "deemed 
lawful"  on  small  entities,  both  LECs  and 
other  small  entities,  that  might  be 
customers  of  LEC  tariffed  services.  In 
particular,  we  solicited  comment  on  the 
relative  burdens  that  would  be  imposed 
on  small  entities  by  possible 
interpretations  of  "deemed  lawful." 

13.  The  LECs  and  USTA  support 
adoption  of  the  first  interpretation  of 
"deemed  lawful."  They  favor  the 
position  that  tariffs  filed  on  a 
streamlined  basis  are  lawful  unless  the 
Commission  takes  action  prior  to  the 
effective  date  of  the  tariffs  and  that 
retroactive  damage  awards  for 
successful  challenges  to  LEC  tariffs  are 
prohibited  by  the  1996  Act.  According 
to  these  parties,  this  interpretation  of 
"deemed  lawful"  is  consistent  with  the 
precedent  established  in  Arizona 
Grocery.  There  the  U.S.  Supreme  Court 
held  that  a  tariff  rate  that  is  allowed  to 
become  effective  is  considered  the 
"legal"  rate.,that  is,  the  rate  that  the 
carrier  is  required  to  collect  and  the 
customer  to  pay  under  the  filed  rate 
doctrine.  The  lawfulness  of  an  effective 
rate,  however,  remains  subject  to 
challenge  either  pursuant  to  a  section 
204(a)(1)  hearing,  a  complaint 


proceeding  initiated  pursuant  to  section 
208  of  the  Act,  or  an  investigation 
established  under  section  205  of  the 
Act.  If,  after  completion  of  one  of  these 
proceedings,  the  Commission 
determines  that  some  element  of  the 
effective  tariff  is  unlawful,  the 
Commission  may  order  the  filing  carrier 
to  pay  damages,  pursuant  to  section  207 
of  the  Act,  on  a  prospective  basis  only. 
The  Supreme  Court,  these  commenters 
point  out.  has  held  that  an  agency 
generally  may  not  retroactively  subject  a 
carrier  to  refund  liability  if  the  agency 
subsequently  declares  the  tariff  rate  to 
be  unreasonable. 

14.  Furthermore,  these  commenters 
maintain  that  Congress  intended  to  alter 
the  regulatory  treatment  for  LEC  tariff 
filings  by  adjudging  streamlined  LEC 
filings  lawful  by  operation  of  the  statute 
without  need  for  a  regulatory  hearing 
and  determination.  BellSoudi.  for 
example,  argues  that,  if  the  Commission 
does  not  exercise  its  discretion  to 
suspend  and  investigate  a  LEC  tariff 
filing,  then  the  statute  deems  the  filing 
to  be  lawful  upon  its  effective  date.  In 
addition.  BellSouth  maintains  that  the 
statute  confers  upon  the  tariff  the  same 
status  that  previously  could  only  be 
acquired  tlurough  a  Commission 
determination  or  adjudication.  Pacific 
Telesis  argues  that,  in  determining 
Congressional  intent,  the  starting  point 
is  the  text  of  the  statute  and  that,  where 
as  here,  the  statute  is  clear,  no  further 
inquiry  is  needed.  According  to  Pacific 
Telesis,  the  phrase  "shall  be  deemed 
lawful"  expressly  mandates  that  a  filed 
tariff  be  treated,  by  operation  of  law,  as 
lawful  at  the  time  of  filing.  It  further 
states  that  the  next  phrase,  "and  shall  be 
effective."  states  a  separate  requirement 
regarding  the  time  within  which  the 
tariff  applies  and  therefore  any 
consideration  by  the  Commission  of  the 
tariff,  even  in  the  pre-effective  period, 
must  recognize  this  lawful  status.  SWBT 
argues  that  the  "shall  be  deemed 
lawful"  language  of  the  1996  Act  limits 
any  subsequent  Commission  review  of  a 
section  208  complaint  challenging  a 
LEC  tariff  filed  on  a  streamlined  basis. 
According  to  SWBT.  the  complainant  in 
a  section  208  proceeding  would  have 
the  insurmountable  burden  of 
overcoming  the  Commission's  prior 
determination  that  the  tariff  is  lawful. 
Thus,  SWBT  believes  that  a  tariff 
revision  that  becomes  effective  under 
the  streamlined  procedures  would  be 
the  lawful  rate  until  the  Commission 
concluded  in  a  section  205  proceeding 
that  a  different  charge,  classification,  or 
regulation  would  be  lawful  in  the 
future.  In  addressing  the  question  of 
limitation  on  damages.  NYNEX  asserts 


that  several  factors  should  minimize 
customers'  concern  about  possible 
overcharges.  NYNEX  maintains  that  the 
Commission  still  has  the  authority  to 
suspend  and  investigate  a  tariff  that 
appears  unlawful  and  to  impose  an 
accounting  order.  According  to  NYNEX, 
this  action  ^ould  serve  to  protect 
customers'  rights  to  obtain  damages  if 
the  tariff  is  later  found  to  be  unlawful 
at  the  conclusion  of  an  investigation.  In 
addition,  NYNEX  contends  that,  even  if 
an  imlawful  tariff  has  gone  into  effect, 
a  five-month  time  limit  on 
investigations  and  complaint 
proceedings  imposed  by  the  1996  Act 
will  limit  the  time  during  which 
potentially  unlawful  rates  would  be  in 
effect.  Finally,  NYNEX  points  out  that, 
with  increased  competition,  customers 
will  have  other  choices  if  a  LEC 
attempts  to  charge  unlawful  rates.  USTA 
supports  adoption  of  the  first 
interpretation  of  "deemed  lawful," 
arguing  that  the  statutory  language 
provides  that  tariffs  filed  on  a 
streamlined  basis  shall  be  deemed 
lawful  unless  the  Commission  takes 
action  pursuant  to  section  204(a)(1). 

15.  Tne  remainder  of  the  commenting 
parties  oppose  adoption  of  the  first 
interpretation  of  "deemed  lawful."  They 
are  concerned  that  customers  would  be 
precluded  from  recovering  damages  for 
overpayments  where  a  tariff  was  later 
found  to  be  unlawful.  MFS  states  that 
the  first  interpretation  would  create  a 
"perverse  incentive"  for  LECs  to 
overcharge  because  they  would  be 
allowed  to  continue  to  collect  such 
payments  for  the  duration  of  any  later 
tariff  investigation  or  complaint 
proceeding.  The  only  burden  on  the 
LECs  would  be  defending  their  position 
in  a  complaint  or  investigation 
proceeding.  Ad  Hoc 
Telecommunications  Users  Committee 
(Ad  Hoc)  states  that  the  LECs'  analysis 
of  the  first  interpretation  of  "deemed 
lawful"  overlooks  the  Communications 
Act  requirement  that  carrier  rates  be  just 
and  reasonable  and  that  consumers  be 
protected  from  unjust  and  unreasonable 
rates.  Furthermore.  Ad  Hoc  maintains 
that,  contrary  to  the  LECs'  position, 
customers  are  not  protected  from 
unlawful  rates  due  to  the  availability  of 
other  options  because  the  marketplace 
has  yet  to  reach  a  competitive  state.  In 
addition,  MQ,  AT&T,  and  GSA  contend 
that  this  interpretation  must  be  rejected 
because  Congress  gave  no  indication 
that  it  intended  to  limit  customers' 
remedies. 

16.  GSA  notes  that,  in  the  NPRM.  the 
Commission  recognized  that  the  Act  and 
its  legislative  history  do  not  provide  an 
explanation  of  the  term  "deemed 
lawful."  According  to  GSA,  it  would  be 
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unreasonable  for  the  Commission  to 
adopt  the  first  interpretation  of  "deemed 
lawful"  absent  a  clear  indication  that 
Congress  intended  to  make  a 
fundamental  change  to  the  regulatory 
framework  for  LEC  tariffs.  OS  A  argues 
as  well  that  Congress  made  no 
corresponding  changes  to  other  sections 
of  the  Act  designed  to  assure  that  LEC 
rates  are  reasonable,  and  that  this 
interpretation  of  section  204(a)(3)  would 
appear  to  be  in  conflict  with  these 
sections.  GSA  maintains  that,  without 
changes  to  these  sections,  Congress 
could  not  have  intended  this  radical 
departure  from  existing  tariff  regulatory 
procedures.  Capital  Cities/ ABC,  Inc., 
CBS,  Inc.,  National  Broadcasting 
Company,  Inc.,  and  Turner  Broadcasting 
System,  Inc.  (CapCities)  contend  that 
the  new  section  204(a)(3)  of  the  Act 
does  not  modify  the  long-standing 
statutory  scheme  of  pre-effective  tariff 
review  by  the  Commission  on  its  owrn 
initiative  or  upon  complaint  of 
interested  parties,  and  potential  refunds 
if  carrier  tariffs  which  have  been 
allowed  to  become  effective  are  found 
unlawful  after  investigation  and 
opportunity  for  hearing.  Rather, 
CapCities  argues,  section  204(a)(3) 
serves  to  extend  formally  to  dominant 
LECs  a  variation  of  the  streamlined  tariff 
filing  mechanism  that  the  Commission 
has  applied  in  various  forms  to  other 
tariff  filings. 

17.  The  other  non-L£C  parties 
likewise  support  the  adoption  of  the 
second  interpretation  of  "deemed 
lawful."  AT&T,  for  example,  contends 
that  the  purpose  of  the  "deemed  lawful" 
provisions  is  to  establish  a  presumption 
of  lawfulness  for  the  relevant  tariffs 
during  pre-effectiveness  review.  AT&T 
contends  that  this  presumption  is,  as  the 
NPRM  suggests,  analogous  to  that 
accorded  to  LEC  rate  filings  that  are 
within  applicable  price  cap  limits,  or  to 
filings  by  non-dominant  carriers  under 
section  1.773  of  the  Commission  rules. 
Therefore,  AT&T  maintains  that  tariffs 
filed  pursuant  to  Section  204(a)(3) 
should  not  be  suspended  unless  a 
petitioner  makes  a  showing  similar  to 
the  four-part  test  required  under  section 
1.773.  Moreover,  AT&T  contends  that, 
because  incumbent  LECs  retain 
significant  market  power  and  therefore 
are  more  likely  than  carriers  facing 
competition  to  charge  unreasonable 
rates,  petitioners  challenging  a  tariff 
filed  pursuant  to  section  204(a)(3) 
should  be  required  to  show  only  that  it 
is  "more  likely  than  not"  that  the 
disputed  tariff  is  unlawful,  rather  than 
"a  high  probabiUty"  that  the  tariff  will 
be  found  unlawful.  Accordingly,  AT&T 
argues  that,  because  of  the  LEQ'  market 


position,  petitions  challenging  their 
tariffs  should  have  a  lower  threshold 
shovdng  than  petitions  filed  against 
tariffs  proposed  by  nondominant 
carriers. 

18.  MPS  takes  a  position  similar  to 
AT&T,  claiming  that  the  Commission 
should  adopt  rules  that  presume  section 
204(a)(3)  fiUngs  are  lawful  and  assign 
the  burden  of  proof  to  those  wishing  to 
challenge  the  lawfulness  of  the  filing. 
Sprint  Corp  (Sprint)  maintains  that  the 
second  interpretation  is  "clearly  the 
correct  one."  Sprint  also  states  that 
there  is  nothing  in  the  statute  itself  nor 
in  the  legislative  history  that  indicates 

a  Congressional  intent  to  overturn  well 
established  precedent  that  holds  that  an 
effective  tariff  establishes  only  the  legal 
rate  and  not  the  lawful  rate,  citing 
Arizona  Grocery. 

19.  With  respect  to  how  the 
Commission  should  interpret  "deemed 
lawful."  KMC  Telecom  Inc.  (KMC), 
ACTA,  TRA  and  SWBT  discussed  the 
effect  the  Commission's  decision  would 
have  on  small  entities.  KMC  opposes 
adoption  of  the  first  interpretation  of 
"deemed  lawful"  because  it  states  that 
such  a  finding  would  render  the  pre- 
effective  tariff  review  process 
meaningless  for  small  competitors 
because  it  would.be  nearly  impossible 
for  them  to  monitor  and  review  all  LEC 
tariff  filings  sufficiently  to  overcome 
any  presumption  of  lawfulness  within 
the  limited  time  period  for  filing 
petitions.  KMC  further  states  that,  if  the 
deadline  for  opposing  tariffs  is  missed, 
then  the  only  reUef  available  is  the  filing 
of  a  formal  complaint,  which  involves  a 
lengthy  and  costly  process  that  is  not  a 
practical  remedy  for  a  small  company. 
ACTA  states  that,  as  a  practical  matter, 
precluding  damages  as  a  remedy  will 
endanger  the  viabiHty  of  small  carriers 
because  the  LECs  could  litigate 
protested  issues  indefinitely  without 
any  threat  of  liability  for  damages.  TRA 
states  that  LECs  should  not  be  permitted 
to  charge  and  retain  unreasonable  rates 
while  being  exempt  from  paying 
damages  for  such  unlawful  charges. 
SWBT  states  that  adoption  of  an 
interpretation  of  "deemed  lawful"  that 
would  limit  participation  in  review 
would  not  negatively  im{>act  small 
carriers  because  "their  current 
participation  in  the  tariff  review  process 
is  rare,  and  *  *  *  Commission  policy 
assumes  that  there  is  no  need  to  allow 
for  small  entity/customer  participation 
in  the  tariff  filings  of  non-dominant 
carriers." 

20.  Based  on  our  analysis  of  the 
statute  in  light  of  the  record  compiled 
in  this  proceeding  and  relevant  judicial 
precedent,  we  adopt  the  first 
interpretation  of  "deemed  lawful."  In 


reaching  this  conclusion,  we  determine 
that  this  interpretation  is  compelled  by 
the  language  of  the  statute  viewed  in 
light  of  relevant  appellate  decisions,  and 
that  our  alternative  approach  outUned 
in  the  NPRM  is  not  a  permissible 
reading  of  this  statutory  provision. 

21.  The  first  step  in  statutory 
construction  is  to  look  at  the  language 
of  the  statute.  In  the  NPRM,  we 
suggested  that  the  statutory  phrase, 
"deemed  lawful,"  may  be  interpreted  in 
two  different  ways.  Appellate  cases, 
however,  have  consistently  foimd  that 
the  term  "deemed,"  in  this  context,  is 
not  ambiguous.  Developed  in  the 
context  of  energy  rate  regulation,  this 
precedent  states  that  the  term  "deemed 
to  be  reasonable"  must  be  read  to 
establish  a  conclusive  presumption  of 
reasonableness.  In  addition,  we  note 
that  in  this  context  the  courts  have 
explained  that,  while  a  rate  contained  in 
a  properly  filed  tariff  is  the  legal  rate,  a 
rate  is  "lawful"  only  if  it  is  reasonable. 
Accordingly,  we  conclude  that,  because 
section  204(a)(3)  uses  the  phrase 
"deemed  lawful,"  it  must  be  read  to 
mean  that  a  streamlined  tariff  that  takes 
effect  v^thout  prior  suspension  or 
investigation  is  conclusively  presumed 
to  be  reasonable  and,  thus,  a  lawful 
tariff  during  the  period  that  the  tariff 
remains  in  effect.  For  the  reasons 
discussed  below,  we  do  not  find, 
however,  that  the  Commission  is 
precluded  from  finding,  under  section 
208,  that  a  rate  vsrill  be  unlawful  if  a 
carrier  continues  to  charge  it  during  a 
future  period  or  from  prescribing  a 
reasonable  rate  as  to  the  future  under 
section  205.  Given  the  unambiguous 
meaning  of  the  term  "deemed  lawful," 
we  see  no  reason  to  resort  to  the 
legislative  history  (although  there  is 
none  on  point)  in  concluding  that  this 
term  denotes  a  conclusive  presumption. 
In  light  of  this  statutory  language  as 
viewed  under  relevant  appellate  case 
law,  we  find  that  this  interpretation  is 
required  in  order  to  give  effect  to  the 
language  of  the  statute  and  therefore 
decline  to  adopt  the  alternative 
interpretation  suggested  in  the  NPRM. 
We  find  further,  however,  that  the 
"deemed  lawful"  language  does  not 
govern  streamlined  tariff  filings  that 
become  effective  after  suspension  in 
those  instances  where  the  Commission 
suspends  and  initiates  an  investigation 
of  a  LEC  tariff  within  the  7  or  15  day 
notice  periods  specified  in  section 
204(a)(3).  In  those  cases,  the  LEC 
streamlined  tarifh  would  not  be 
"deemed  lawful"  under  section 
204(a)(3)  because  they  were  suspended 
and  set  for  investigation.  Rather,  they 
would  be  "legal"  until  the  Commission 
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concluded  an  investigation  and  made  a 
determination  as  to  their  lawfulness. 
The  lawfulness  of  such  tariffs  would  be 
determined  by  the  orders  issued  by  the 
Commission  at  the  conclusion  of  those 
proceedings. 

22.  We  recognize  that  our 
interpretation  of  section  204(a)(3)  will 
change  significantly  the  legal 
consequences  of  allowing  tariffs  filed 
under  this  provision  to  become  effective 
without  suspension.  Under  current 
practice,  a  tariff  filing  that  becomes 
effective  without  suspension  or 
investigation  is  the  legal  rate  but  is  not 
conclusively  presumed  to  be  lawful  for 
the  period  it  is  in  effect.  Indeed,  if  such 
a  tariff  filing  is  subsequently  determined 
to  be  unlawful  in  a  complaint 
proceeding  commenced  under  section 
208  of  the  Act,  customers  who  obtained 
service  under  the  tariff  prior  to  that 
determination  may  be  entitled  to 
damages.  In  contrast,  tariff  filings  that 
take  effect,  without  suspension,  under 
section  204(a)(3)  that  are  subsequently 
determined  to  be  unlawful  in  a  section 
205  investigation  or  a  section  208 
complaint  proceeding  would  not  subject 
the  filing  carrier  to  liability  for  damages 
for  services  provided  prior  to  the 
determination  of  unlawfulness.  We  find, 
based  on  the  language  of  the  statute,  that 
this  is  the  balance  between  consumers 
and  carriers  that  Congress  struck  when 
it  required  eligible  streamlined  tariffs  to 
be  deemed  lawful. 

23.  Further,  section  204(a)(3)  does  not 
mean  that  tariff  provisions  that  are 
deemed  lawful  when  they  take  effect 
may  not  be  found  unlawhil 
subsequently  in  section  205  or  208 
proceedings.  No  language  in  section 
204(a)(3)  states  or  requires  us  to  infer 
such  a  limitation,  nor  is  there  any 
legislative  history  suggesting  such  a 
limitation.  As  the  1996  Act  did  not 
amend  section  205  or  208,  nor  refer  to 
them  in  amending  section  204,  it  did 
not  limit  our  authority  either  to  conduct 
tariff  investigations  under  section  205  or 
to  process  complaint  proceedings 
commenced  under  section  208.  In  fact, 
the  language  of  section  205,  which  was 
not  changed  by  the  1996  Act,  makes 
clear  that  the  Commission  may  find  that 
a  rate  "is  or  will"  be  in  violation  of  the 
Act  and  prescribe  "what  will  be  the  just 
and  reasonable  charge"  for  the  future. 
The  "deemed  lawful"  language  in 
section  204(a)(3)  changes  the  current 
regulatory  scheme  only  by  immunizing 
from  challenge  those  rates  that  are  not 
suspended  or  investigated  before  a 
finding  of  unlawfuhiess.  It  does  nothing 
to  change  the  Commission's  ability  to 
prescribe  rates  as  to  the  future  under 
section  205  or  to  find  under  section  208 
that  a  rate  will  be  unlawful  if  charged 


in  the  futiu«.  Even  where  the  agency  has 
made  an  affirmative  finding  of 
lawfulness,  which  would  not  be  the  case 
where  a  tariff  has  become  effiective 
without  suspension  under  section 
204(a)(3),  the  tariff  remains  subject  to 
further  review  under  section  205.  Thus, 
a  rate  that  is  "deemed  lawful"  can  also 
be  reevaluated  as  to  its  future  effect 
imder  sections  205  and  208  and  the 
Commission  may  prescribe  a  rate  as  to 
the  futitfe  under  section  205. 

24.  In  this  decision,  we  do  not  adopt 
the  view  of  Pacific  Telesis  that  the 
phrase  "shall  be  deemed  lawful  and 
shall  be  effective  7  days  *  *  *  or  15 
days  *  *  *  after  the  date  on  which  it  is 
filed"  mandates  that  a  tariff  be  treated 
as  lawful  at  the  time  of  filing.  In  our 
view,  the  better  reading  of  section 
204(a)(3)  is  that  a  streamlined  tariff 
becomes  both  effective  and  "deemed 
lawful"  7  or  15  days  after  the  date  on 
which  it  is  filed.  Congress  did  not 
amend  the  Act  to  eliminate  the 
Commission's  suspension  authority  for 
LEC  tariffs  and  therefore,  Congress  did 
not  intend  that  LEC  tariffs  be  deemed 
lawful  when  filed.  Moreover,  it  would 
be  illogical  if,  for  example,  a  tariff  could 
be  considered  lawful  before  it  even 
takes  effect  and  while  another  tariff  is 
already  in  place. 

25.  We  also  conclude  that  the 
Commission  may  find  a  tariff  provision 
that  is  "deemed  lawful"  under  section 
204(a)(3)  to  be  unlawful  at  the 
conclusion  of  a  section  205 
investigation  or  208  complaint 
proceeding  based  on  a  preponderance  of 
the  evidence  presented  in  either 
proceeding.  We  currently  employ  this 
standard  in  section  205  and  208 
proceedings  and  find  nothing  in  section 
2()4(a){3)  requiring  us  to  establish  a 
higher  evidentiary  standard  for 
determining  the  prospective  lawfulness 
of  a  streamlined  tariff  provision. 
Further,  we  decline  to  impose  a  higher 
burden  as  a  matter  of  policy. 

26.  In  adopting  the  first  interpretation 
of  "deemed  lawftil,"  we  have 
considered  the  comments  of  KMC, 
ACTA,  and  TRA,  which  expressed  a 
concern  that  adoption  of  this 
interpretation  would  be  unfair  to  small 
consumers  and  competitors  of  LECs. 
With  respect  to  KMC's  concern  that  the 
adoption  of  the  first  interpretation 
would  make  it  difficult  for  small 
competitors  to  challenge  LEC  tariff 
filings,  we  note  that  all  parties, 
including  small  entities,  will  have  the 
same  opportunity  to  challenge  tariff 
filings  eligible  for  streamlined 
regulation  before  they  become  effective 
or  to  initiate  a  section  208  complaint 
proceeding  after  the  filings  become 
effective.  These  procedures  will  permit 


small  businesses  to  participate  fully  in 
pre-effective  review  of  LEC  tariffs  and  to 
obtain  a  determination  of  the  lawfulness 
of  a  LEC  tariff  after  it  has  gone  into 
effect.  Small  businesses  will  be  able  to 
protect  against  this  possible  impact  on 
them  caused  by  "deemed  lawful" 
treatment  of  LEC  tariffs  by  participating 
in  the  pre-effective  tariff  review  process. 
In  addition,  the  program  of  electronic 
filing  of  tariffs  that  we  discuss  in 
Section  ID,  D,  1,  infra,  will  facilitate 
participation  by  small  entities  in  the 
tariff  review  process.  To  the  extent  that 
small  entities  will  have  greater  difficulty 
than  larger  entities  in  participating  in 
the  tariff  review  process,  we  note  that 
the  shortened  time  period  for  pre- 
effective  review  of  LEC  tariffs  is 
required  by  the  1996  Act  and  that,  as 
explained  above,  we  are  compelled  by 
the  language  in  the  statute  as  interpreted 
by  relevant  judicial  precedent  to  adopt 
the  first  interpretation  of  "deemed 
lawful." 

C.  LEC  Tariffs  Eligible  for  Filing  on  a 
Streamlined  Basis 

1.  Types  of  Tariff  Filings  Eligible  for 
Streamlined  Filing 

27.  The  first  sentence  of  section 
204(a)(3)  provides  that  LECs  may  file  "a 
new  or  revised  charge,  classification, 
regulation,  or  practice  on  a  streamlined 
basis."  The  NPRM  observed  that  this 
suggests  that  LEC  tariff  filings  that 
propose  any  change,  including  rate 
increases  and  decreases,  may  be  eligible 
for  streamlined  filing.  The  second 
sentence  of  section  204(a)(3)  provides 
for  specified  effective  dates  only  for 
tariffs  proposing  rate  increases  or 
decreases.  In  the  NPRM,  we  tentatively 
concluded  that  all  LEC  tariff  filings  that 
involve  changes  to  the  rates,  terms,  and 
conditions  of  e)dsting  service  offerings, 
regardless  of  whether  they  involve  a  rate 
increase  or  decrease,  would  be  eligible 
for  streamlined  treatment,  with  the 
possible  exception  of  tariffs  for  new 
services. 

28.  Concerning  new  services,  the 
NPRM  asked  whether  the  phrase  "a  new 
or  revised  charge"  included  tariffs 
introducing  entirely  new  services  or 
whether  the  word  "new"  refers  only  to 
new  charges,  classifications,  regulations, 
or  practices  for  existing  services.  The 
NPRM  therefore  solicited  comment  on 
whether  section  204(a)(3)  applies  to  new 
or  revised  charges  associated  with 
existing  services,  but  not  to  charges 
associated  with  new  services.  The 
NPRM  stated  that  this  approach  may  be 
preferable  as  a  matter  of  pohcy,  to  the 
extent  permissible  under  the  statute, 
because  it  would  permit  the 
Commission  and  interested  parties 
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greater  opportunity  to  review  tariffs  that 
propose  to  introduce  new  services  since 
those  filings  are  more  likely  to  raise 
sensitive  pricing  issues  thsm  revisions  to 
tariffs  for  services  that  have  already 
been  subject  to  review. 

29.  The  LECs,  Ad  Hoc,  TRA,  Sprint, 
USTA,  AT&T,  National  Exchange 
Carrier  Association  (NECA),  and  GSA 
support  our  tentative  conclusion  that 
the  streamlining  provisions  (rf  the  1906 
Act  apply  to  tariffs  proposing  changes  to 
a  rate,  term,  or  condition  as  well  as  to 
rate  increases  and  decreases.  Generally, 
these  commenters  contend  that  almost 
any  change  in  the  terms  and  conditions 
of  an  existing  service,  regardless  of 
whether  the  change  involves  a  rate 
increase  or  decrease,  will  affect  the 
overall  rate  or  cost  to  the  consvuner  and 
therefore  should  be  subject  to 
streamUning.  Ameritech  contends  that 
the  plain  meaning  of  the  first  sentence 
of  section  204(a)(3)  clearly  states  that 
LECs  may  file  a  new  or  revised  charge, 
classification,  regulation,  or  practice  on 
a  streamlined  basis.  Ameritech 
concludes  fit>m  this  language  that 
Congress  intended  streamlining  to  apply 
to  all  tariff  revisions,  not  just  those 
involving  rate  increases  or  decreases. 
While  AT&T  and  NECA  agree  with  the 
Commission's  tentative  conclusion  that 
streamlining  should  apply  to  changes  in 
rates,  terms,  and  conditions  of  existing 
services,  as  well  as  to  rate  increases  and 
decreases,  they  note  that  the  statute 
does  not  specify  time  periods  for 
consideration  of  suspension  or  deferral 
in  the  case  of  changes  to  a 
"classification,  regulation,  or  practice" 
to  an  existing  service.  AT&T 
recommends  that  the  Commission 
require  LECs  to  file  such  tariffs  thirty 
days  prior  to  the  tariffs  proposed 
effective  date.  NECA  suggests  that  the 
Commission  adopt  a  rule  that  permits 
tariff  filings  containing  only  terms  and 
conditions  only  to  be  filed  on  seven 
days'  notice. 

30.  Time  Warner  Commimications 
Holdings,  Inc.  (TW  Comm),  MQ,  and 
the  Association  for  Local 
Telecommunications  Services  (ALTS) 
disagree  with  the  tentative  conclusion 
in  the  NPRM,  arguing  that  the  statute  is 
clear  that  streamlining  appUes  only  to 
rate  increases  and  decreases  to  existing 
services.  MCI,  for  example,  argues  that 
changes  to  terms  and  conditions  should 
not  be  eligible  for  streamlined  treatment 
because  the  second  sentence  of  section 
204(a)(3)  applies  reduced  notice  periods 
only  to  rate  increases  or  decreases.  In 
addition,  MQ  contends  that,  given  the 
LECs'  continued  market  share,  there  is 
still  a  "substantial  possibility"  that  any 
proposed  terms  and  conditions  in  LEC 
tarif&  will  result  in  unreasonable 


discrimination  in  violation  of  section 
202  of  the  Act.  MQ  asserts  that 
proposed  changes  to  LEC  tarifiis  that  do 
not  include  rate  increases  or  decreases 
should  be  subject  to  more  thorough 
scrutiny  than  would  be  possible  under 
the  streamlining  provisions  of  the  1996 
Act. 

31.  While  the  LECs.  USTA,  the 
Competitive  Telecommunications 
Association  (CompTel),  and  GTE 
support  the  Commission's  tentative 
conclusion  that  section  204(a)(3)  should 
be  construed  to  include  changes  to 
existing  rates,  they  disagree  with  the 
Commission's  stated  inclination  to 
exclude  new  services  from  streamlined 
treatment.  NYNEX  maintains  that  the 
terms  "new  or  revised  charge, 
classification  or  practice"  in  section 
204(a)(1)  are  repeated  in  section 
204(a)(3)  and  that  the  Conunission  has 
consistenUy  interpreted  the  former 
section  as  giving  it  authority  to 
investigate  and  impose  an  accoimting 
order  for  all  types  of  tariffs,  including 
those  for  new  services  and  revised  rates 
for  existing  services.  If  the  Commission 
interpreted  the  terms  "new"  and 
"revised"  for  purposes  of  section 
204(a)(3)  to  exclude  tariffs  proposing 
new  services,  NYNEX  argues  that  it 
would  imply  that  the  Commission  does 
not  have  authority  under  section 
204(a)(1)  to  order  investigations  or 
conduct  complaint  proceedings  of  any 
tariffs  proposing  new  services.  US  West 
argues  that  streamlining  new  services 
will  faciUtate  competition  by  allowing 
the  LECs  to  respond  quickly  to  changing 
market  conditions,  such  as  the 
introduction  of  new  services  by  their 
competitors,  and  to  reward  innovation. 
Ameritech  and  USTA  further  argue  that 
it  would  not  be  in  the  public  interest  to 
permit  LECs'  competitors,  but  not  the 
LECs,  to  introduce  new  services  on  an 
expedited  basis.  GTE  maintains  that, 
when  the  first  two  sentences  of  the 
statute  are  considered  together,  it  is 
clear  that  tariffs  proposing  new  services, 
as  described  in  the  first  sentence,  are  to 
be  afforded  the  streamlined  treatment 
described  in  the  second  sentence. 

32.  A  niunber  of  commenters  believe 
that  new  services  should  be  excluded 
from  eligibility  for  streamlined 
treatment.  ALTS  argues  that  tariffs  for 
new  services  should  not  be  eligible  for 
streamlined  treatment  because  they  do 
not  involve  changes  in  rates  and  they 
are  more  likely  to  raise  policy  questions 
than  rate  changes.  MCI  takes  a  similar 
position,  stating  that  the  statute  is  clear 
that  the  streamlining  provisions  apply 
only  to  "a  new  or  revised  charge, 
classification,  regulation,  or  practice" 
associated  with  existing  services.  Both 
ALTS  and  MCI  maintain  that  the  current 


45-day  notice  period  for  new  services  is 
reasonable  and  should  be  retained. 
Sprint  believes  that  new  services  are  not 
covered  by  the  streamlining  provisions 
because  the  word  "new"  in  me  statute 
does  not  modify  or  relate  to  a  new 
service,  but  rather  relates  to  a  new 
charge,  term,  condition,  or  practice  for 
an  existing  service.  In  addition.  Sprint 
maintains  that  charges  for  new  services 
are  neither  rate  reductions  nor  rate 
increases  and,  thus,  are  not  eligible  for 
StreamUning  imder  the  language  of  the 
statute.  Ad  Hoc  asserts  that,  because 
LECs  have  market  power,  the 
Commission  should  construe  the  statute 
narrowly  to  ensiue  that  LEC  tariffs  for 
new  services  are  thoroughly  reviewed. 
GSA  is  in  favor  of  excluding  new 
services  from  streamlining  because  of 
the  complexity  of  new  service  offerings. 
GSA  supports  a  policy  of  giving  such 
tarifEs  a  hieher  level  of  scrutiny. 

33.  We  find  that  all  LEC  tariffs 
involving  rate  increases,  decreases,  and/ 
or  changes  to  the  rates,  terms,  and 
conditions  of  existing  services  are 
eligible  for  streamlining.  We  also 
conclude  that  LEC  tariffs  introducing 
new  services  are  eUgible  for  streamlined 
filing.  Making  all  LEC  tarifk  eligible  for 
streamlining  will  provide  a  consistent 
reading  of  section  204(a)(3)  and  section 
204(a)(1)  by  establishing  tiiat  all  tariff 
filings  are  subject  to  the  provisions  of 
section  204.  We  agree  with  NYNEX  that 
we  have  consistently  interpreted  section 
204(a)(1)  as  giving  the  Commission 
authority  to  investigate  and  impose  an 
accoimting  order  on  all  types  of  tariffs, 
including  those  for  new  services. 
Making  all  LEC  tariffs  ehgible  for 
streamlining  will  continue  this  practice 
as  well  as  give  greatest  effect  to 
Congressional  intent  to  streamline  the 
LEC  tariff  process.  In  addition,  we  find 
that  this  interpretation  will  simplify  the 
administration  of  the  LEC  tariff  process 
by  making  it  unnecessary  for  the 
Commission,  carriers,  or  interested 
persons  to  determine  whether  a 
particular  tariff  qualifies  for 
streamlining.  Accordingly,  we 
determine  that  all  LEC  tariffs  are  eligible 
for  streamlined  filing. 

2.  Optional  Nature  of  LEC  Streamlined 
Tariff  Filings 

34.  Section  204(a)(3)  states  that  LECs 
"may"  file  under  streamlined 
provisions.  In  the  NPRM.  we  tentatively 
concluded  that  LECs  may  elect  to  file  on 
longer  notice  periods  than  those 
provided  for  in  section  204(a)(3),  but 
that,  if  they  chose  to  do  so.  such  tariffs 
would  not  be  "deemed  lawful." 

35.  SWBT,  ALLTEL.  USTA,  NYNEX. 
NECA,  and  GTE  disagree  witii  the 
Commission's  tentative  conclusion  and 
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contend  that  tariffs  should  be  deemed 
lawful  whether  or  not  they  are  filed  on 
a  streamlined  basis.  USTA  and  SWBT, 
for  example,  maintain  that,  while  the 
statute  may  give  lECs  the  option  to  file 
their  tariffs  on  a  streamlined  basis,  a 
determination  that  the  tariff  is  "deemed 
lawful"  is  not  dependant  on  whether 
the  LEG  filed  on  a  streamlined  basis. 
ACTA  and  TRA  support  the 
Commission's  tentative  conclusion. 

36.  We  determine,  as  set  out  in  the 
NPRM.  that  LECs  may,  but  are  not 
required  to,  file  tariffs  on  a  streamlined 
basis.  As  noted  above,  the  first  sentence 
of  section  204(a)(3)  states  that  LECs 
"may"  file  a  tariff  on  a  streamlined 
basis.  We  also  interpret  this  section  to 
mean  that,  if  a  LEC  chooses  not  to  avail 
itself  of  the  streamlining  provisions, 
then  the  tariff  would  be  filed  pursuant 
to  the  general  tariffing  requirements  set 
out  in  section  203  of  the  Act  and 
governed  by  the  notice  periods  set  out 
in  section  61.58  of  our  rules.  In 
addition,  LEC  tariffs  filed  outside  the 
scope  of  section  204(a)(3)  shall  not  be 
"deemed  lawful"  because,  by  definition, 
they  are  not  filed  pursuant  to  that 
section  and  are  not,  therefore,  accorded 
the  treatment  provided  for  in  that 
section.  We  also  conclude  that  we  may 
exercise  oiu  defierral  authority  with 
respect  to  such  tariffs. 

37.  In  the  NPRM,  we  tentatively 
concluded  that  section  204(a)(3)  does 
not  preclude  the  Commission  from 
exercising  its  forbearance  authority 
under  section  10(a)  of  the  Act  to 
establish  permissive  or  complete 
detariffing  of  LEC  tariffs. 

38.  Most  of  the  commenters  agree 
with  the  tentative  conclusion  set  out  in 
the  NPRM  that  the  Commission  has 
forbearance  authority  to  reduce  or 
eliminate  filing  requirements  for  LEC 
tariffs.  Pacific  Telesis  believes  that  the 
Commission  has  forbearance  authority 
to  remove  tariff  filing  requirements 
when  competition  develops  to  the  point 
where  regulation  is  unnecessary.  GSA 
states  that  nothing  in  either  section 
204(a)(3)  or  section  10(a)  of  the  1996  Act 
restricts  the  Commission  from  applying 
its  forbearance  authority  to  LEC  tariff 
filings.  CompTel  and  ACTA,  on  the 
other  hand,  argue  that  the  general 
provisions  of  section  10(a)  are 
overridden  by  the  specific  language  of 
new  section  204(a)(3),  which  requires 
LECs  to  file  tariffs.  They  contend  that 
this  interpretation  is  consistent  with 
general  statutory  construction  principles 
mandating  that  specific  provisions  take 
precedence  over  more  general  ones. 
They  further  argue  that  any 
interpretation  of  the  statute  that  gave  the 
Commission  authority  to  eUminate  LEC 


tariff  filing  requirements  entirely  would 
void  the  new  streamlining  provisions. 

39.  We  affirm  our  tentative  conclusion 
that  we  may  exercise  forbearance 
authority  to  reduce  or  eliminate  tariff 
filing  requiremeots  for  LECs,  including 
the  filing  of  tariffs  eligible  for 
streamlined  treatment.  Section  10(a) 
accords  the  Commission  general 
authority  to  forbear  from  enforcing 
almost  any  provision  of  the  Act 
applicable  to  common  carriers  if 
specific  preconditions  are  met.  The  only 
limitation  on  this  authority  is  provided 
in  subsection  10(d).  which  states  that 
the  Commission  may  not  forbear  frx>m 
applying  certain  interconnection 
requirements  on  incumbent  LECs  set  out 
in  section  251(c)  of  the  1996  Act  or  from 
authorizing  Bell  Operating  Company 
interLATA  entry  pursuant  to  section 
271  of  the  1996  Act  until  "those 
requirements  have  been  fully 
implemented."  Absent  any  express 
limitation  on  our  authority  to  forbear 
&x)m  applying  tariffing  requirements  of 
section  203  of  the  Act,  we  conclude  that 
we  have  authority  to  do  so  under 
section  10(a).  In  addition,  we  find  it 
difficult  to  construe  section  204(a)(3), 
which  states  that  U:Cs  "may"  file 
streamlined  tariffs,  and  our  section  10 
forbearance  authority  to  mean  that  the 
statute  imposes  a  requirement  that  LECs 
"must"  file  tariffs.  Rather,  we  find  that 
Congress  intended  to  reduce  or 
eliminate  regulation  as  competition 
develops  and  to  provide  for  the 
detariffing  of  LEC  services  under 
appropriate  conditions. 

4.  Applications  of  Section  204(a)(3)  of 
the  Act  to  Tariff  Filings  of  Nondominant 
LECs 

40.  As  noted  above,  under  the  1996 
Act,  a  LEC  is  defined  as  "any  person 
that  is  engaged  in  the  provision  of 
telephone  exchange  service  or  exchange 
access."  The  NPRM  did  not  address  the 
application  of  section  204  to 
nondominant  LECs. 

41.  Several  of  the  commenters  assert 
that  the  1996  Act's  streamlined  tariffing 
provisions  should  not  apply  to 
nondominant  LECs.  They  argue  that 
there  is  nothing  in  the  1996  Act  or  its 
legislative  history  to  suggest  that 
Congress  intended  to  increase  the 
current  one-day's  notice  period  for 
nondominant  LECs.  In  any  event,  MCI 
asserts  that,  if  the  Commission 
determines  that  Section  204(a)(3) 
applies  to  nondominant  LECs,  it  should 
forbear  from  applying  Section  204  (a)(3) 
to  nondominant  providers  of  interstate 
access  service  that  do  not  have  market 
power. 

42.  The  statute  does  not  distinguish 
between  incumbent  LEC  and 


competitive  LECs  for  purposes  of 
Section  204.  Therefore,  we  conclude 
that  all  LECs,  including  nondominant 
LECs,  to  the  extent  they  file  tariffs,  are 
eligible  to  file  tariffs  on  a  streamlined 
basis.  At  this  time,  we  have  not 
addressed  the  extent  to  which 
nondominant  LECs  are  required  to 
comply  with  our  tariffing  rules.  Two 
petitions  before  the  Commission  will 
provide  an  opportunity  for  us  to  do  so. 
As  noted  above,  the  statute  also 
provides  that  LECs  "may"  file  imder 
streamlined  provisions.  We  have 
interpreted  this  section  to  mean  that 
LECs  may  choose  to  use  these 
streamlined  provisions,  but  that  tariffs 
filed  outside  of  the  scope  of  these 
provisions  are  governed  by  the  general 
tariffing  provisions  of  section  203. 
Accordingly,  we  also  conclude  that 
Section  204(a)(3)  does  not  limit  the 
ability  of  nondominant  LECs  to  file 
tariffs  on  one-day's  notice  under 
§  61.23(c)  of  our  rules.  We  also  conclude 
that  such  tariffs  would  not  be  eligible 
for  "deemed  lawful"  treatment,  but  that 
such  tariffs  would  continue  to  enjoy  the 
presumption  of  lawfulness  accorded  all 
nondominant  carrier  filings  under 
§1.773(a)(ii)  of  our  rules. 

D.  Streamlined  Administration  of  LEC 
Tariffs 

1.  Electronic  Filing 

43.  In  the  NPRM,  we  proposed 
establishing  a  program  for  electronic 
filing  of  tariffs  and  associated 
dociunents.  We  sought  comment  on:  (a) 
whether  or  not  to  establish  an  electronic 
filing  program;  (b)  whether  such  a 
system  should  be  operated  by  the 
Commission  or  carriers;  (c)  whether 
tariffs  should  be  filed  in  a  specified 
database  format:  and  (d)  what  system 
security  measures  should  be  adopted. 

44.  Nearly  every  commenter  supports 
establishing  an  electronic  filing  system. 
Many  commenters  suggest,  however, 
that,  before  we  implement  a  mandatory 
system  of  electronic  filing,  we  initiate 
either  an  industry  working  group  or 
issue  a  further  NPRM  to  ensure  the 
security  of  the  program  and  to  discuss 
its  functional  requirements.  Sprint 
asserts  that  the  industry  is  not  ready  to 
participate  in  an  electronic  filing  system 
because  there  are  no  industry  standards 
regarding  systems,  format,  or  software. 
There  is  also  disagreement  regarding 
whether  participation  in  the  system 
should  be  mandatory  or  not.  None  of  the 
commenters  includes  a  precise  time 
fi«me  for  implementing  such  a  system, 
although  Frontier  Corp.  (Frontier)  states 
that  it  should  be  implemented  before 
the  LEC  streamlining  provisions  take 
effect. 
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45.  Commenters  fire  divided  on  who 
should  design  and  maintain  the  system. 
Some  commenters  support  having  the 
Commission  maintain  and  control  the 
system.  Other  commenters  support  a 
system  designed  by  the  Commission  but 
run  by  carriers  subject  to  Commission 
oversight  over  access  and  security.  MPS 
and  McLeod  Teleinanagement,  Inc. 
(McLeod)  suggest  that  a  third-party 
contractor  should  maintain  the  system. 

46.  Most  commenters  advocate  the 
use  of  an  Internet-based  system.  Some  of 
these  commenters  support  a  system  of 
dial-np  access  in  addition  to  the 
Internet-based  system.  USTA  favors 
utilization  of  the  World  Wide  Web  over 
the  use  of  bulletin  boards  or  dial-in 
databases.  It  argues  that  bulletin  boards 
are  slower  than  the  World  Wide  Web, 
and  dial-in  databases  require  specific 
software,  which  are  difficult  to 
administer.  Ameritech,  BellSouth,  and 
cm  propose  specific  systems,  such  as 
EDGAR,  the  electronic  filing  system  of 
the  SEC.  NfYNEX,  SWBT,  and  ACTA 
propose  that  the  Commission  post 
notices  of  tariff  filings  on  its  Web  page, 
which  would  be  linked  to  LEC  Web  . 
pages  where  the  LECs  would  post  their 
tariffs.  USTA  proposes  a  system  with 
company-specific  sections  on  the  FCC's 
Web  page.  NECA  proposes  that  the 
Commission  set  up  separate  servers  for 
providing  information  and  posting  of 
tariffs  for  public  review,  which  would 
permit  anonymous  log-ons  to  the  public 
server. 

47.  Ameritech  suggests  that  the 
system  adopted  by  the  Commission 
should  accommodate  multiple  platforms 
and  software  packages  rather  than 
specify  a  database  that  would  require  re- 
drafting tariffs  into  a  standardized 
system.  GSA  and  OTI,  however, 
contend  that  the  Commission  should 
prescribe  a  standardized  format  for  tariff 
filings.  AT&T  and  USTA  suggest  that 
the  system  be  structured  to  allow 
carriers  to  dowmload  tariffs  in 
spreadsheet  formats  and  as  ASCII  text 
files. 

48.  Many  commenters  suggest 
methods  to  prevent  imauthorized 
changes  to  tariffs,  such  as  using: 
password  or  PIN  number  protection; 
electronic  signatures;  and  encryption 
devices.  NTCA  recommends  that  the 
Commission  ensure  that  a  permanent 
record  of  historically  filed  tariffs  is 
maintained.  Ad  Hoc  and  AT&T  urge  that 
the  notice  period  not  begin  to  run  until 
the  filing  is  posted.  GSA  and  AT&T 
propose  that  we  establish  a  return 
receipt  confirmation  to  specify  the  date 
of  filing  and  commencement  of  the 
notice  period.  Several  commenters  urge 
the  Commission  to  require  that  filings 
be  posted  on  the  system  at  a  specified 


time  early  in  the  day  of  filing,  i.e.,  10 
a.m.  Pacific  Telesis  and  U.S.  West 
oppose  this  sumestion. 

49.  We  find  that  a  program  for  the 
electronic  filing  of  tariffis  and  associated 
doamients  would  facilitate 
administration  of  tariffe.  An  electronic 
filing  program  could  afford  fiUng  parties 
a  quid:  and  economical  means  to  file 
tariffis  while  giving  interested  parties 
virtually  instant  notification  and  access 
to  the  tariffs.  In  addition,  we  conclude 
that  participation  in  such  a  system 
should  be  mandatory  for  all  LECs, 
because,  if  some  LECs  are  allowed  to 
continue  to  file  on  paper,  we  would  not 
realize  the  full  benefit  of  electronic 
filing.  An  electronic  filing  system  also 
should  not  impose  imdue  burdens  on 
LECs,  but  rather  reduce  their  overall 
administrative  burdens.  Accordingly, 
subject  to  the  availability  of  adequate 
funding,  we  will  estabUsh  a  program  for 
the  electronic  filing  of  tariffs  and 
associated  documents,  such  as 
transmittal  letters,  requests  for  special 
permission,  and  cost  support 
documents.  We  will  require  LECs  to  file 
this  information  electronically.  Our 
program  will  also  permit  fiUng  of 
petitions  to  suspend  and  investigate  and 
responsive  documents  electronically 
and  we  encourage  parties  to  do  so. 
Because  a  database  system  would  place 
significant  strictures  on  filing,  including 
a  significant  alteration  of  the  format  of 
current  tariffs,  we  will  not  require  that 
tariffs  and  associated  documents  be 
filed  in  a  database  format.  Instead,  oiu* 
electronic  filing  program  will  permit 
entities  to  file  electronically  consistent 
with  their  current  formats.  We  further 
determine  that  the  Commission,  at  least 
at  the  initial  stage  of  implementation, 
will  be  responsible  for  administering  the 
electronic  filing  program.  We  may 
consider  other  alternatives  at  a  later 
time. 

50.  We  delegate  authority  to  the  Chief, 
Common  Carrier  Bureau  to  establish  this 
program  including  determinations 
concerning  transition  mechanisms, 
establishment  of  procedures  to  assure 
security,  when  the  program  should  be 
initiated,  and  any  other  issues  that  may 
arise  regarding  the  initiation  of  the 
electronic  filing  program.  We  direct  the 
Bureau  to  consult  with  industry  and 
potential  users  informally  and  share 
plans  for  its  proposed  implementation 
and  make  any  necessary  adjustments  in 
light  of  industry  and  user  views,  as 
appropriate.  We  also  direct  the  Bureau 
to  permit  filing  of,  and  access  to,  LEC 
tariffs  and  associated  dociunents  by 
means  of  the  Internet.  We  direct  the 
Bureau  to  implement  this  program  in 
coordination  with  other  electronic  filing 
initiatives  within  the  agency. 


2.  Exclusive  Reliance  on  Post-Effective 
Tariff  Review 

51.  We  currently  rely  on  pre-  and 
post-effective  review  of  tariffs  to  ensure 
LEC  compliance  with  Title  n  of  the 
Communications  Act.  In  the  NPRM,  we 
solicited  comment  on  whether  we  can, 
and  should,  in  implementing  the 
streamlined  tariff  provisions  of  the  1996 
Act,  adopt  a  policy  of  relying 
exclusively  on  post-effective  tariff 
review,  at  least  for  certain  types  of  tariff 
filings,  to  oversee  LEC  compliance  with 
the  Act.  In  the  NPRM,  we  asked  whether 
exclusive  reliance  on  post-effective 
review  could  significantly  streamUne 
the  tariff  review  process  while 
continuing  to  provide  an  opportimity 
for  evaluation  of  the  lawfulness  of 
tariffs.  We  sought  comment  on  whether, 
under  such  a  policy,  we  should  retain 
the  discretion  to  conduct  a  pre-effective 
tariff  review  in  individual  cases.  We 
also  solicited  comment  on  the  extent  to 
which  section  204(a).  which  provides 
that  when  a  tariff  is  filed,  the 
Commissicm  may  either  on  its  own 
initiative  or  "upon  complaint"  suspend 
and  investigate  the  tariff,  limits  our 
abiUty  to  rely  exclusively  on  post- 
effective  tariff  review. 

52.  Commenters  generally  oppose 
relying  exclusively  on  post-effective 
tariff  review.  AT&T  states  that  Congress 
did  not  intend  to  eliminate  pre-effective 
review  of  LEC  tariffs.  To  find  otherwise, 
AT&T  explains,  would  permit  LECs  to 
impose  rates  and  terms  on  customers 
that  would  stay  in  efliect  until  such  time 
as  the  Commission  could  conclude  an 
investigation.  In  addition,  AT&T 
contends  that  such  a  finding  would 
negate  section  204(a),  which  authorizes 
the  Commission  to  initiate  an 
investigation  when  a  complaint  is  filed 
or  upon  its  own  initiative  "whenever 
there  is  filed  any  new  or  revised  chai^, 
classification,  regulation  or  practice." 
CompTel  points  out  that  reliance  solely 
on  post-effective  review  would  be 
particulariy  inappropriate  if  the 
Commission  interprets  the  term 
"deemed  lawful"  as  changing  the  legal  ■. 
status  of  tariffs.  Under  this  scenario, 
CompTel  claims  that  consumers  would 
be  denied  any  protection  from  LEC  tariff 
filings  that  are  given  the  force  of  an 
affirmative  finding  of  lawfulness  and 
reviewed  only  after  taking  effect. 
According  to  CompTel,  consumer 
remedies  would  be  further  limited  by 
the  Conunission's  inability  to  suspend  a 
tariff  after  it  has  become  effective. 

53.  Sprint,  Frontier,  and  NECA  are  the 
only  commenters  that  £avor  our 
proposal  to  rely  solely  on  post-effective 
review  of  tariffs.  According  to  NECA, 
relying  on  post-effective  tariff  review 


Federal  Register  /  Vol.  62.  No.  26  /  Friday.  Februarv  7.  1997  /  Rules  and  Reoulations 


57B7 


5766  Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7.  1997  /  Rules  and  Regulations 


would  eliminate  the  need  for  filing  of 
petitions  and  allow  tariff  to  go  into 
effect  within  the  streamlined  notice 
periods,  thereby  furthering  the  intent  of 
Uie  1996  Act  to  accelerate  the  tariff 
review  process.  Sprint  asserts  that  post- 
effective  review  of  LEC  tariffs  will 
suffice,  provided  that  the  Commission 
adopts  the  position  that  "deemed 
lawful"  only  creates  a  rebuttable 
presumption  of  lawfulness.  The 
remedies  provided  under  sections  205 
and  208  of  the  Act  would  still  be 
available,  and  LEC  customers  could 
recover  damages  for  tariffs  found  to  be 
unlawful  as  of  the  effective  date  of  the 
tariff  filing,  according  to  Sprint. 

54.  We  conclude  that  pre-effective 
tariff  review  is  required  by  the  statute 
which  contemplates  pre-effective  tariff 
review  by  identifying  specific  actions 
that  we  can  take,  i.e.,  suspension  and 
investigation,  prior  to  the  effective  date 
of  the  tariff.  In  addition,  eliminating 
pre-effective  tariff  review  would  restrict 
the  opportunity  for  interested  parties  to 
obtain  review  of  potentially  unlawful 
tariffs.  We  further  find  that  pre-effective 
review  is  a  useful  tool  to  assure  carriers' 
compliance  with  sections  201  through 
203  of  the  Act.  Therefore,  we  will  retain 
oiu"  practice  of  pre-effective  review.  We 
will  continue  to  rely  additionally  on 
post-effective  tariff  review,  including 
the  section  208  complaint  process  and 
in  section  205  tariff  investigations. 

3.  Pre-Effective  Tariff  Review  of 
Streamlined  Tariff  Filings 

55.  In  the  NPRM,  we  solicited 
comment  on  what  measures,  if  any,  the 
Commission  should  take  to  facilitate 
decision-making  within  seven  or  fifteen 
days  concerning  whether  to  suspend 
and  investigate  tariffs  filed  pursuant  to 
section  204(a)(3). 

a.  Summaries  and  Legal  Analyses 

56.  In  the  ^4PRM,  we  solicited 
comment  on  whether  we  should 
establish  requirements  that  LECs  file 
siunmaries  of  proposed  tariff  revisions 
with  their  streamlined  tariff  filings  in 
order  to  provide  a  more  complete 
description  than  under  current 
requirements,  and  that  LEC  tariffs  filed 
on  a  streamlined  basis  be  accompanied 
by  an  analysis  showing  that  they  are 
lawful  under  applicable  rules. 

57.  With  the  exception  of  Ameritech, 
the  LECs  unanimously  oppose  the 
Commission's  proposal  to  require  them 
to  file  a  summary  with  tariff  filings.  All 
of  the  LECs  also  oppose  a  requirement 
that  they  file  an  analysis  demonstrating 
that  the  tariff  filing  is  lawful.  LECs  argue 
that  these  requirements  would  impose 
increased  burdens,  contrary  to  the 
deregulatory  goals  of  the  1996  Act.  They 


also  argue  that  the  information 
contained  in  the  proposed  summaries  is 
already  provided  in  the  Description  and 
Justification  (D&J)  section  of  tariff 
transmittals.  Ameritech  further  states 
that  requiring  a  legal  analysis  is 
inconsistent  with  the  directive  in 
section  204(a)(3)  that  LEC  tariffs  are 
deemed  lawful  and  that  the  burden  of 
demonstrating  otherwise  should  rest  on 
parties  opposing  the  filing.  NYNEX 
states  that  the  Commission  should  adopt 
reduced  tariff  support  requirements  for 
streamlined  tariff  filings.  Finally,  CBT 
states  that  the  legal  analysis  requirement 
would  have  a  chilling  effect  on  small 
and  mid-size  LECs  that  may  be  sensitive 
to  legal  fees. 

58.  Non-LEC  commenters  support 
these  possible  requirements,  stating  that 
they  would  assist  the  Commission  and 
the  public  in  reviewing  tariff  filings 
without  imposing  a  significant  burden 
on  the  LECs.  CapCities  suggests  that  the 
summaries  include  details,  on  a  service- 
by-service  basis,  of  the  rate  or  torvice 
impact  of  the  proposed  tariff  and  the 
reasons  in  support  of  the  proposed 
changes. 

59.  We  will  not  impose  any  additional 
requirements  for  supporting  information 
concerning  LEC  tariff  filings  at  this  time. 
Although  a  summary  and  legal  analysis 
could  be  useful  to  the  Commission  and 
the  public,  we  find  that  it  is  not 
necessary  to  require  it  as  part  of  our 
initial  implementation  of  streamlined 
LEC  tariff  filings  because  we  are  not 
convinced  that  it  would  expedite  the 
tariff  review  process.  Instead,  we  will 
gain  experience  from  oiu-  initial 
administration  of  streamlined  LEC 
tariffs  and  revisit  this  issue  if  necessary. 

b.  Presiunptions  of  Unlawfulness 

60.  In  the  NPRM,  we  solicited 
comment  on  whether  it  would  be 
consistent  with  the  1996  Act  to  establish 
presumptions  of  unlawfulness  for 
narrow  categories  of  tariffs,  such  as 
tariffs  facially  not  in  compliance  with  - 
our  price  cap  rules,  that  would  permit 
suspension  and  designation  of  issues  for 
investigation  through  abbreviated  orders 
or  public  notices.  We  solicited  comment 
on  what  kinds  of  tariffs  could  be 
accorded  this  presiunption. 

61.  All  LECs  oppose  establishing 
presumptions  of  unlawfulness.  They 
argue  that  these  presumptions  would  be 
contrary  to  section  204(a)(3).  For 
example,  Bell  Atlantic  argues  that, 
"(tjhere  is  no  way  to  reconcile 
(establishing  presumptions  of 
unlawfulness]  with  the  statutory 
mandate,  that  absent  direct  action  by  the 
Commission,  tariff  filings  are  'deemed 
lawful'  within  7  to  IS  days."  Pacific 
Telesis  explained  that.  "[b]y  deeming 


LEC  tariffs  lawful  at  the  time  of  filing. 
Congress  created  a  presumption  of 
continuing  lawfulness  v/hich  puts  the 
burden  on  the  party  challenging  the 
tariff  to  overcome  the  presumption. " 

62.  The  Interexchange  Carriers  (IXCs) 
support  the  proposal,  suggesting  fiirther 
that  the  Commission  should  reject  any 
tariff  filing  that  is  facially  inconsistent 
with  any  existing  rule  or  regulation. 
CompTel  states  that  the  presumptions 
would  help  the  Conunission  serve  its 
dual  mandates  of  protecting  consumer 
interests  and  expediting  the  tariff  review 
process. 

63.  We  will  not  establish 
presumptions  of  imlawfulness  for  any 
categories  of  tariffs.  Such  presumptions 
would  be  inconsistent  with  the 
legislative  intent  of  this  provision. 
Instead,  consistent  with  our  current 
practice,  we  intend  to  utilize  the  tariff 
review  process  to  identify  problematic 
tariffs  that  warrant  suspension.  We  note, 
however,  that  tariffs  that  facially  do  not 
comply  with  our  rules,  such  as  out-of- 
band  price  cap  filings,  will,  for  that 
reason,  continue  to  have  a  high 
probability  of  rejection  or  suspension 
and  investigation. 

c.  Treatment  of  Tariffs  Containing  Both 
Rate  Increases  and  Decreases 

64.  The  1996  Act  provides  that  LEC 
tariffs  that  propose  to  decrease  rates 
shall  be  effective  in  7  days  and  tariffs 
proposing  rate  increases  shall  be 
effective  in  15  days.  The  statute  is  silent 
on  which  notice  period  will  apply  to 
tariffs  that  contain  both  increases  and 
decreases.  In  the  NPRM,  we  tentatively 
concluded  that  the  15-day  notice  period 
should  apply  to  such  tariffs  and  that 
carriers  wishing  to  take  advantage  of  the 
7-day  notice  period  should  file  rate 
decreases  in  separate  transmittals. 

65.  Non-LEC  commenters  support  the 
Commission's  proposal.  They  argue  that 
it  is  necessary  to  protect  the  interest  of 
customers  to  challenge  rate  increases, 
and  that,  therefore,  the  longer  notice 
period  shall  apply.  All  the  LECs,  except 
BellSouth,  oppose  this  requirement 
because  requiring  separate  transmittals 
would  purportedly  increase  the 
regulatory  biutlen  on  LECs.  As  an 
alternative.  NYNEX.  SWBT.  and  Pacific 
Telesis  suggest  that  the  Commission 
look  at  the  overall  effect  on  the  Actual 
Price  Index  (API)  for  a  service  category 
to  determine  if  a  tariff  filing  should  be 
classified  as  an  increase  or  a  decrease. 
They  explain  that  most  access  services 
contain  niunerous  individual  rate 
elements,  so  that  a  tarif;  that  reduces 
most  rate  elements  for  a  particular 
service  may  nonetheless  contain  rate 
increases  for  individual  elements. 
ALLTEL  suggests  that  small  and  mid- 
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sized  companies  be  permitted  to  define 
rate  increases  and  decreases  at  the 
access  category  level.  CBT  suggests  that 
all  of  the  increases  and  decreases  in  a 
given  transmittal  be  aggregated  and  the 
applicable  notice  period  determined  by 
the  net  overall  change. 

66.  USTA  states  that  price  cap  LECs 
should  continue  to  identify  increases  or 
decreases  at  the  rate  element  level 
pursuant  to  the  current  Part  61  rules.  It 
further  proposes  that  the  Commission 
ensure  a  streamlined  approach  for  small 
and  mid-sized  LECs  by  permitting  rate- 
of-retum  LECs  to  define  rate  increases 
or  decreases  at  the  access  category  level 
and  file  accordingly.  USTA  also 
proposes  that  LECs  under  Optional 
Incentive  Regulation  be  permitted  to 
define  rate  increases  at  the  basket  level. 
Finally,  USTA  proposes  the  elimination 
of  those  Part  61  rules  that  require  non- 
price  cap  LECs  to  list  increases  or 
decreases  in  specific  rate  elements  in 
tariff  transmittals. 

67.  Ad  Hoc  opposes  the  LECs' 
suggestion  that  the  Commission  use  API 
calculations  to  determine  whether  the 
tariff  should  be  considered  a  rate 
increase  or  decrease  because  section 
204(a)(3)  of  the  Act  specifically  provides 
for  a  fifteen-day  notice  period  whenever 
a  LEC  files  a  tariff  with  a  rate  increase. 
Ad  Hoc  ai^es  that,  with  the  use  of  the 
API,  there  may  be  significant  increases 
that  are  balanced  out  by  decreases, 
thereby  shortening  the  time  interested 
members  of  the  public  would  otherwise, 
have  to  review  the  proposed  rate 
increase.  Ad  Hoc  also  states  that 
customers  typically  purchase  only  some 
of  the  services  made  available  in  a 
carrier's  tariff  offering  so  there  is  the 
risk  that  members  of  the  pubhc  could  be 
subjected  to  rate  increases  without 
proper  time  to  respond. 

68.  Several  commenters  also  address 
the  need  for  establishing  new  notice 
periods  for  streamlined  tariffs  that 
propose  changes  in  terms  and 
conditions  and  for  new  services.  AT&T 
proposes  that  the  Commission  require 
that  LECs  file  tariffs  proposing  changes 
in  terms  and  condition  30  days  prior  to 
the  tarifTs  proposed  effective  date.  GTE 
states  that,  be<^use  there  is  "no 
functional  difference"  between  an 
increase  in  rates  and  a  new  service,  new 
services  should  be  subject  to  the  same 
15-day  notice  period  as  price  increases. 
Pacific  Telesis  suggests  that  the 
Commission  treat  new  services  as  rate 
reductions  and  apply  the  7-day  notice 
period.  Pacific  Telesis  maintains  that 
new  services,  like  rate  reductions, 
benefit  the  public  and  therefore  should 
be  implemented  as  auickly  as  possible. 

69.  We  conclude  tnat  the  15-day 
notice  period  will  apply  whenever  a 


tariff  filing  includes  both  rate  increases 
and  rate  decreases  and  limit  the 
application  of  the  7-day  notice  period  to 
tariffs  that  only  contain  a  rate  decrease. 
Therefore,  whenever  a  tariff  transmittal 
includes  an  increase  to  any  rate 
element,  the  longer  notice  period  will 
apply  even  if  other  rates  in  the  same 
transmittal  are  simultaneously 
decreased.  Our  conclusion  is  supported 
by  the  statute,  which  specifically 
provides  for  a  15  day  notice  period 
whenever  a  LEC  files  a  tariff  with  a  rate 
increase.  We  reject  arguments  advanced 
by  the  LECs  that  this  approach  is 
contrary  to  the  concept  of  streamlining 
or  that  this  will  increase  the  regulatory 
burden  on  them.  Rather,  this  result  will 
permit  LECs  to  propose  rate  increases 
and  decreases  in  the  same  tariff  filing. 
All  of  the  carriers'  rate  changes  will  still 
receive  streamlined  treatment.  Rate 
decreases  will  be  subject  to  the  longer 
notice  period  because  of  the  carriers' 
decision  to  include  them  in  the  same 
tariff  filing  as  a  rate  increase.  Carriers 
are  free  to  take  full  advantage  of  the 
shorter  7  day  notice  period  by 
transmitting  rate  decreases  in  a  separate 
filing.  We  also  reject  the  L£Cs'  various 
suggestions  to  base  the  applicable  notice 
period  on  the  net  effect  of  changes  to 
rate  elements  either  at  the  access 
category  level,  basket  level,  or  API.  This 
will  assure  that  customers  that  purchase 
only  some  elements  of  a  tariff  will 
receive  the  15-days'  notice  that  Congress 
intended  for  rate  increases,  even  though 
rates  for  other  elements  decrease  and 
even  though  rates  measured  at  some 
aggregate  level  may  decrease.  In 
addition,  we  find  Uiat  review  of  such 
calculations  would  unnecessarily 
complicate  the  tariff  review  process. 

70.  We  further  determine  mat  the  15- 
day  notice  period  shall  also  apply  to 
tariffs  that  change  terms  and  conditions 
or  apply  to  new  services  even  where 
there  is  no  rate  increase  or  decrease. 
This  will  result  in  the  most  efficient 
implementation  of  section  204(a)(3)  by 
minimizing  analysis  of  each  filing  to 
determine  whether  or  not  it  should  be 
considered  a  rate  increase,  decrease,  or 
a  change  in  terms  and  conditions.  Thus, 
under  the  rules  we  establish,  all  LEC 
tariff  transmittals,  other  than  those  that 
solely  reduce  rates,  shall  be  filed  on  15- 
days'  notice.  If  there  are  other 
significant  changes,  the  tariff  transmittal 
will  be  subject  to  a  15-day  notice  period. 

d.  Mechanisms  to  Identify  Contents  of 
Filings 

71.  In  the  NPRM,  we  proposed 
requiring  carriers  to  identify  specifically 
tariffs  filed  pursuant  to  section  204(a)(3) 
and  whether  the  transmittal  contains  a 
rate  increase,  decrease  or  both.  We 


solicited  comment  on  requiring  either  a 
label  or  a  statement  in  the  transmittal 
letter  to  achieve  this  result. 

72.  Only  SWBT  opposes  our  proposal. 
It  explains  that  the  proposal  is 
unnecessary  because  the  LECs  currently 
provide  this  information  by  making  a 
notation  on  tariff  pages  indicating  that 
it  contains  either  an  increase  or 
reduction,  and  through  the  Description 
and  Justification  (D&J)  accompanying  a 
new  or  restructured  tariff.  USTA  also 
states  that  the  D&J  accompanying  LEC 
tariffs  adequately  informs  interested 
parties  of  the  contents  of  a  filing.  USTA 
argues,  however,  that,  should  the 
Commission  adopt  such  a  requirement, 
it  should  apply  to  tariff  filings  of  LEC 
competitors  as  well.  Ad  Hoc,  ALLTEL, 
BellSouth,  and  TRA  support  the 
proposal  to  require  LECs  to  identify 
such  tariffs  in  the  transmittal  letter. 

73.  We  will  require  that  all  LECs 
display  prominently  in  the  upper  right 
hand  comer  of  the  tariff  transmittal 
letters  a  statement  indicating  that  the 
tariff  is  being  filed  on  a  streamlined 
basis  under  section  204(a)(3)  of  the  Act 
and  whether  it  is  being  filed  on  7-  or  15- 
days'  notice.  While  review  of  the  LEC 
tariff  including  notations  od  tariff  pages 
and  the  D&J  would  inform  interested 
parties  of  the  contents  of  the  filing,  this 
statement  by  the  carrier  will  allow  the 
Commission  and  the  pubUc  to  identify 
quickly  whether  the  tariff  is  eligible  for 
streamlined  treatment  and  the  notice 
period  to  be  applied  to  the  filing, 
without  imposing  any  undue  burdens 
on  carriers.  Without  such  a  statement, 
we  will  treat  a  tariff  transmittal  as  filed 
outside  of  section  204(a)(3),  i.e.,  not  on 

a  streamlined  basis. 

e.  Commission  Notification  to  Interested 
Parties 

74.  In  the  NPRM,  we  sought  comment 
on  the  best  mechanism  for  alerting 
Commission  staff  and  interested  parties 
about  the  contents  of  LEC  tariff  fiUngs. 
The  NPRM  proposed  that  we  provide 
affirmative  notice  of  LEC  tariff  filings  to 
interested  parties  via  e-mail.  We  sought 
comment  on  whether  we  should  adopt 
the  proposal  before,  or,  only  when, 
electronic  filing  of  tari^  is 
implemented. 

75.  Most  commenters  support  the 
proposal.  McLeod  suggests  that  the 
Conunission  require  LECs  to  send 
notification  to  interested  parties  in  order 
to  preserve  Commission  resources. 
CapCities  suggests  that  the  LECs  notify 
interested  parties  by  facsimile  as  well  as 
by  e-mail.  Only  NECA  and  SWBT 
oppose  the  proposal.  They  argue  that  e- 
mail  notification  will  be  unnecessary 
upon  implementation  of  an  electronic 
filing  system,  and  that  parties  already 
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have  procedures  in  place  to  monitor 
filings. 

76.  Several  supporters  of  the  proposal 
suggest  that  additional  notiHcation 
requirements  be  placed  on  the  LECs. 
MQ,  KMC,  and  MFS  urge  the 
Commission  to  require  that  a  carrier 
provide  advance  public  notice  of  its 
intention  to  transmit  a  tariff  filing  and 
identify  the  service  that  would  be 
affected.  The  LECs  express  strong 
opposition  to  these  suggestions,  stating 
that  requiring  advance  notice  would 
violate  the  Congressional  mandate  to 
streamline  the  tariff  review  process. 
TRA,  the  only  conunenter  to  address 
whether  the  proposal  should  be 
implemented  immediately  or  upon 
implementation  of  the  electronic  filing 
system,  advocated  the  former. 

77.  We  find  that  e-mail  notification  is 
a  simple,  informal  method  of  assisting 
parties  in  complying  with  the  expedited 
notice  periods  required  under  the  1996 
Act.  Affirmative  notice  of  tariff  filings 
for  the  convenience  of  interested  f>arties 
is  possible  without  expending 
significant  Commission  resources. 
Despite  the  assertions  from  SWBT  and 
NECA  that  parties  have  other  means  of 
learning  of  tariff  filings,  affirmative 
notice  by  e-mail  will  provide  a  useful 
way  for  interested  parties  to  learn  of 
tariff  filings.  Accordingly,  we  will  notify 
by  e-raail  interested  persons  who 
request  such  notice  of  LEC  tariff  filings 
eligible  for  streamlined  treatment.  We 
delegate  to  the  Chief,  Common  Carrier 
Bureau  authority  to  establish  this 
mechanism  and  to  institute  a  means  of 
receiving  requests  from  interested 
persons.  We  envision  that  this  e-mail 
notification  will  be  provided  on  the  day 
after  the  filing  is  made  with  the 
Commission.  We  emphasize  that  notice 
by  e-mail  will  not  constitute  legal  notice 
of  filings,  and  failure  of  the  Commission 
to  provide  the  affirmative  notice  for  any 
reason  will  not  extend  comment 
periods.  In  view  of  our  decision,  we  see 
no  benefit  in  requiring  LECs  to  send  e- 
mail  notification  of  filings  to  interested 
parties.  We  also  reject  suggestions  that 
we  establish  an  additional  requirement 
that  LECs  furnish  advance  notice  of 
tariff  filings.  That  requirement  is  not 
necessary  to  provide  adequate  notice  to 
interested  parties  of  LEC  tariff  filings. 

4.  NPRM  Period  and  Fifing  Procedures 
a.  Deadlines  for  Petitions  and  Replies 

78.  As  indicated  in  the  NPRM.  we 
need  to  establish  new  filing  periods  for 
petitions  to  suspend  and  reject  LEC 
transmittals  filed  on  7-  or  15-days' 
notice.  The  current  pleading  cycles 
listed  in  section  1.773  of  our  rules  will 
not  accommodate  the  filing  of  petitions 


and  replies  in  response  to  LEC  tariff 
changes  made  on  7-days'  notice.  In  the 
NPRM,  we  pro]>osed  to  require  that 
petitions  against  those  LEC  tariff  filings 
that  are  effective  within  7  or  15  days  of 
filing  must  be  filed  within  3  days  after 
the  date  of  the  tariff  filing  and  replies  2 
days  after  service  of  the  petition. 

79.  Most  of  the  commenting  LECs,  as 
well  as  GSA,  support  the  Commission's 
proposal  to  require  that  petitions  be 
filed  within  3  days  of  the  tariff  filing 
and  that  replies  be  filed  within  2  days 
of  service  of  the  petition.  NYNEX,  MCI, 
AT&T,  CapCities,  and  Ad  Hoc  state 
there  is  no  reason  to  have  the  same 
filing  periods  for  both  tariffs  filed  on  15- 
days'  notice  and  tariffs  filed  on  7-days' 
notice.  AT&T  and  SWBT  suggest  shorter 
notice  periods  for  replies  than  the 
Conmiission's  proposal.  Ameritech  and 
Pacific  Telesis  sharply  criticize  AT&T's 
proposal  for  replies  as  one-sided  and 
overly  restrictive. 

80.  We  agree  with  commenters  who 
recommend  establishing  different  filing 
periods  for  petitions  and  replies  based 
on  whether  the  tariff  filing  at  issue  was 
filed  on  7-days'  notice  or  15-days' 
notice.  We  require  that  petitions  against 
LEC  tariff  transmittals  that  are  effective 
7  days  from  filing  must  be  filed  within 
3  calendar  days  from  the  date  of  tariff 
filing,  and  replies  must  be  filed  within 
2  calendar  days  of  service  of  petition. 
We  reject  SWBT's  suggestion  that 
petitions  be  required  on  the  business 
day  following  the  filing,  as  well  as 
AT&T's  suggestion  that  replies  be 
required  on  the  calendar  day  following 
service  of  the  petition,  because  these 
proposals  unreasonably  abbreviate  the 
amount  of  time  within  which  to  submit 
filings. 

81.  With  respect  to  LEC  tariff  filings 
that  are  effective  on  15-days'  notice,  we 
agree  with  NYNEX.  CapQties,  and  Ad 
Hoc,  that  the  current  filing  schedule  set 
forth  in  sections  1.773(a)(2)(ii)  and 
1.773(b)(l){ii)  is  sufficient.  These  rules 
require  petitions  to  be  filed  within  7 
calendar  days  of  the  tariff  filing.  Replies 
must  be  filed  within  4  days  of  service 
of  the  petition. 

b.  Other  Issues  Relating  to  Computation 
of  Time 

82.  The  Act  is  silent  on  whether  the 
new  statutory  notice  periods  refer  to 
calendar  days  or  working  days.  In  the 
NPRM,  we  tentatively  concluded  that 
the  statutory  notice  periods  refer  to 
calendar  days,  not  working  days.  All  the 
LECs,  except  Bell  Atlantic,  and  USTA, 
agree  that  calendar  days  should  be  used 
in  computing  notice  periods.  Bell 
Atlantic  argues  that  filings  should  not 
be  calculated  on  a  calendar  day  basis 
because  this  would  leave  inadequate 


time  for  the  Commission  to  review  the 
tariff.  ACTA  also  disagrees  with  the 
Commission's  tentative  conclusion 
because  of  concerns  that  LECs  will 
strategically  submit  tariffs  at  times  that 
limit  the  ability  of  interested  parties  to 
review  them.  We  interpret  the  statutory 
notice  periods  set  out  in  section 
204(a)(3)  of  the  Act  to  refer  to  calendar 
days.  This  interpretation  is  consistent 
with  the  present  computation  of  time  set 
forth  in  section  1.773(a)(3)  of  the  rules, 
which  uses  calendar  days  when 
calculating  dates  for  filing  petitions  to 
suspend  or  reject  a  tariff.  We  find  that 
using  calendar  days  is  consistent  with 
existing  Commission  practice  and  best 
fulfills  the  intent  of  Congress  to  shorten 
the  tariff  review  process. 

83.  The  NPRM  proposed  that,  when  a 
due  date  falls  on  a  holiday  or  weekend, 
the  document  shall  be  filed  onKfie  next 
business  day.  The  LECs,  the  only  parties 
to  address  this  issue,  support  this 
proposal.  We  adopt  the  proposal  as 
stated  in  the  NPRM.  This  is  consistent 
with  sections  1.4(g)  and  1.773(a)(3)  of 
the  Conmiission's  rules.  Therefore, 
when  a  due  date  falls  on  a  holiday  or 
weekend,  the  document  shall  be  filed  on 
the  next  business  day. 

84.  The  NPRM  also  proposed 
including  intermediate  holidays  and 
weekends  in  computing  time  periods  for 
petitions  and  replies.  All  comments 
received  support  this  proposal.  We 
adopt  the  proposal  as  stated  in  the 
NPRM,  which  is  consistent  with 
existing  Commission  practice  set  forth 
in  section  1.773(a)(3).  Therefore, 
intermediate'  holidays  and  weekends 
will  be  included  in  computing  time 
periods. 

c.  Hand  Delivery 

85.  Section  61.33(d)  requires  the 
transmittal  letter  of  any  tariff  filing 
made  on  less  than  15-days'  notice  to 
include  the  name,  address,  and 
facsimile  number  of  the  person 
designated  to  receive  service  of  petitions 
against  the  filing.  Section  1.773(a)(4)  of 
the  Commission's  rules  requires  that 
petitions  against  a  filing  made  on  less 
than  15-days'  notice  be  served 
personally  or  by  facsimile.  The  NPRM 
proposed  requiring  that  petitions  and 
replies  be  hand-delivered  to  all  affected 
parties  where  the  filing  party  is  a 
commercial  entity. 

86.  NECA,  GSA,  and  Pacific  Telesis 
support  the  Commission's  proposal. 
US'TA  and  SWBT  support  requiring 
hand  delivery  of  petitions,  but  not 
replies.  CBT  and  MCI  state  that 
facsimile  service  is  sufficient  with 
confirmed  receipt.  In  the  alternative, 
MCI  suggests  that  required  hand 
delivery  be  limited  to  parties  with  a 
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representative  in  Washington,  D.C  TRA 
states  that  facsimile  transmissions 
should  be  added  to  hand  delivery 
requirements  as  a  consideration  for 
small  carriers  with  limited  budgets. 
BellSouth  states  that  only  minor 
changes  to  sections  61.33  and 
1.773(a)(4)  are  necessary  to  carry  out  the 
goals  of  the  Commission.  BellSouth 
proposes  changing  these  rules  to  apply 
to  tariffs  and  petitions  filed  on  15-days' 
notice  or  less. 

87.  We  find  that  in-hand  service  of 
petitions  and  reply  pleadings  will 
facilitate  full  participation  by  carriers 
and  interested  persons  in  the 
Commission's  review  of  LEC  tariffs, 
particularly  in  view  of  the  shortened 
statutory  notice  periods  in  section 
204(a)(3)  and  the  implementing  rules 
adopted  here.  In  light  of  the  comments 
of  TRA,  we  also  find  that  it  is  important 
to  provide  for  service  by  facsimile 
transmission  as  an  alternative  to  hand 
delivery.  Therefore,  we  will  amend 
sections  61.33  and  1.773(a)(4)  to  apply 
to  tariffs  and  to  all  associated 
documents  filed  on  15-days'  notice  or 
less,  and  require  that  such  tariff  filings 
include,  among  other  things,  the 
facsimile  number  of  the  individual 
designated  by  the  filing  carrier  to 
receive  personal  or  facsimile  service  of 
petitions  and  that  petitions  and  replies 
in  connection  with  such  tariff  filings  be 
served  by  hand  or  by  facsimile. 

d.  Elimination  of  Public  Comment 
Period 

88.  In  the  NPRM,  we  sought  comment 
on  whether  we  shoidd  eUminate  the 
public  comment  period  diuing  the  7-  or 
15-days'  notice  period.  Only  CBT 
supports  our  proposal  to  eliminate  the 
public  comment  period.  MQ.  NYNEX, 
Ad  Hoc,  and  Pacific  Telesis  all  oppose 
the  proposal  as  contrary  to  the  right  of 
the  public  to  seek  suspension  and 
investigation  of  a  tariff  under  section 
204(a)  of  the  Act.  As  discussed  above, 
we  will  retain  pre-effective  tariff  review 
as  a  useful  tool  for  ensuring  that  LEC 
tariHs  are  just  and  reasonable.  Public 
participation  in  tariff  proceedings  serve 
the  public  interest.  Accordingly,  we  will 
not  eliminate  the  public  comment 
period  for  LEC  tariffs  filed  on  7-  or  15- 
dajrs'  notice. 

e.  Protective  Orders 

89.  We  regularly  receive  requests  by 
carriers  for  confidential  treatment  of 
cost  data  filed  with  tariff  transmittals.  In 
many  cases,  we  also  receive  requests 
under  the  Freedom  of  Information  Act 
(FOIA)  for  cost  information  for  which  a 
filing  carrier  has  requested  confidential 
treatment.  As  a  practical  matter,  we 
frequenUy  will  be  unable  to  respond  to 


these  requests  within  the  7-  and  15-days 
tariff  review  periods  established  by  the 
1996  Act.  In  the  NPRM,  we  sought 
comment  on  whether  we  should 
routinely  impose  a  standard  protective 
order  whenever  a  carrier  claims  in  good 
faith  that  information  qualifies  as 
confidential  under  relevant  Commission 
precedent.  We  also  solicited  comment 
regarding  the  terms  that  we  should 
include  in  a  standard  protective  order 
and  the  types  of  data  that  should  be 
eUgible  for  confidential  treatment. 

90.  The  majority  of  the  parties 
commenting  on  this  proposal  oppose 
the  use  of  a  standard  protective  order, 
albeit  for  conflicting  reasons.  AT&T 
contends  that  we  do  not  have  the 
authority  to  issue  a  standard  protective 
order  because  nothing  in  the  FDIA  or  in 
the  1996  Act  relieves  us  of  our 
obligation  to  determine  whether 
information  in  our  possession  may 
properly  be  withheld  from  the  public 
despite  the  shortened  tariff  review 
process.  AT&T  states  that,  although 
Exemption  4  of  the  FOIA  protects 
certain  trade  secrets  and  financial  data 
from  disclosure,  it  is  well-setUed  that  an 
agency  invoking  a  FOIA  exemption 
bears  the  burden  of  establishing  its  right 
to  withhold  information  from  the 
public.  Therefore,  AT&T  concludes,  we 
cannot  simply  accept  a  submitting 
party's  assertion  that  tariff  support 
materials  are  confidential.  Moreover, 
AT&T  asserts,  data  that  are  subject  to  a 
protective  order  are  not  automatically 
covered  by  Exemption  4.  An  agency  still 
must  demonstrate  that  the  information 
in  question  is  exempt  from  FOIA 
disclosure.  Bell  Atiantic  takes  the 
position  that  there  is  no  legal 
requirement  that  cost  support  data  must 
be  available  to  the  public.  Moreover, 
even  if  there  were  such  a  requirement. 
Bell  Atlantic  contends,  there  would  be 
no  reason  to  continue  following  such  a 
rule  given  the  current  level  of 
competition.  USTA  also  favors 
elimination  of  cost  support  data  for 
streamlined  tariff  filings  and  states  that, 
if  this  proposal  were  adopted,  there 
would  be  no  need  for  protective  orders. 
In  the  alternative,  USTA  fevors  the  use 
of  standard  protective  agreements  on  a 
case-by-case  basis.  Ad  Hoc  maintains 
that  the  openness  of  the  tariff  review 
process  would  be  compromised  if  data 
are  routinely  withheld  from  disclosure. 

91.  Amentech.  NYNEX,  and  TW 
Comm  support,  to  some  extent,  the 
routine  use  of  standard  protective 
orders.  Ameritech  first  argues  that  it 
supports  elimination  of  the  requirement 
to  file  cost  support  data.  To  the  extent, 
however,  that  this  requirement  is 
retained,  Ameritech  favors  the  use  of 
standard  protective  orders.  Ameritech 


contends  that  the  use  of  protective 
orders  provides  protection  to  data  that 
in  its  view  are  intrinsically  proprietary 
while  enabUng  the  tariff  review  process 
to  go  forward.  Ameritech  supports  using 
the  model  protective  order  it  submitted 
with  a  number  of  other  parties  in  GC 
Docket  No.  96-55.  While  NYNEX 
supports  the  use  of  a  standard  protective 
order,  it  also  wants  carriers  to  have  the 
option  of  seeking  nondisclosure  of 
highly  sensitive  data  under  certain 
circumstances.  TW  Comm  states  that  the 
use  of  protective  orders  should  be 
limited  to  those  circumstances  where  a 
LEC  demonstrates  that  confidential 
treatment  of  its  data  is  necessary  to 
prevent  competitive  harm.  If  the  LEC 
makes  such  a  showing,  TW  Ccmun 
suggests,  the  data  should  be  made 
available  to  interested  persons  under  a 
narrowly-drawn  protective  order.  TW 
Comm  states  that  the  terms  of  the 
protective  order  should  be  limited  only 
to  protecting  the  legitimate  competitive 
interests  of  the  LEC.  TW  Conun 
maintains  that  this  goal  could  be 
accomplished  by  narrowly  limiting 
access  to  the  material  to  those  persons 
who  are  preparing  petitions  in 
opposition  to  the  tariff  or  participating 
in  a  tariff  investigation. 

92.  TRA  contends  that,  if  a  carrier 
chooses  to  use  streamlined  tariff 
procedures,  it  forfeits  its  right  to  request 
confidential  treatment  of  its  cost 
support  data.  SWBT  opposes  this 
position.  CBT  argues  that,  while  it 
generally  supports  the  use  of  protective 
orders,  it  recognizes  that  they  do  not 
afford  absolute  protection  against 
disclosure  of  data.  CBT  maintains  that  it 
would  be  preferable  for  us  to  determine 
that  the  new  competitive  environment 
has  caused  a  fundamental  change  in  the 
nature  of  tariff  proceedings  and  that  the 
public  interest  in  open  tariff 
proceedings  is  now  outweighed  by  the 
submitting  party's  need  to  protect 
competitively  sensitive  information. 
CBT  suggests,  therefore,  that 
competitors'  requests  to  review 
competitively  sensitive  information  be 
rejected.  OS  A  maintains  that  standard 
protective  orders  should  be  imposed  on 
a  routine  basis.  It  contends  that  LECs 
should  be  able  to  prevent  disclosure  of 
their  data  and  that  interested  parties 
should  be  able  to  petition  the 
Commission  for  access.  Further,  GSA 
proposes  that  the  Commission  establish 
standards  for  a  LEC  to  prevent 
disclosure  of  its  cost  support  data,  but 
GSA  does  not  suggest  what  these 
standards  should  be. 

93.  It  is  evident  that  existing 
procedures  for  responding  to  requests 
for  confidential  treatment  or  for 
disclosing  supporting  cost  data  under 


5770  Federal  Register  /  Vol.  62.  No.  26  /  Friday,  February  7,  1997  /  Rules  and  Regulations 


the  FOIA  cannot  be  completed  in  the 
limited  time  available  for  streamlined 
tariff  review.  We  find  that  use  of 
standard  protective  orders  for  purposes 
of  streamlined  LEG  tariff  review  will 
properly  serve  the  dual  purpose  of 
permitting  limited  access  to  important 
informalion  by  interested  persons  while 
protecting  proprietary  information  from 
public  disclosure.  We  have  used 
protective  orders  in  a  variety  of 
proceedings  to  protect  competitively 
sensitive  material  from  public 
disclosure  while  allowing  interested 
parties  to  have  access  to  potentially 
decisional  dociunents.  In  so  doing,  the 
Common  Carrier  Bureau  stated  that 
.*  *  *  the  competitive  threat  posed  by 
widespread  disclosure  under  FOIA  may 
outweigh  the  public  benefit  in 
disclosiue.  In  such  instances,  disclosure 
under  a  protective  order  or  agreement 
may  serve  the  dual  purpose  of 
protecting  competitively  valuable 
information  while  still  permitting 
limited  disclosure  for  a  specific  public 
purpose. 

Accordingly,  we  are  issuing,  in  this 
Repori  and  Order,  a  standard  protective 
order  for  use  in  review  of  LEG  tariff 
filings  submitted  pursuant  to  section 
204(a)(3).  The  Bureau  will  use  the 
protective  order  where  the  submitting 
party  includes  with  the  tariff  filing  a 
showing  by  a  preponderance  of  the 
evidence  to  support  its  case  that  the 
data  should  be  accorded  confidential 
treatment  consistent  with  the  provisions 
of  the  FOIA  or  makes  a  sufficient 
showing  that  the  information  should  be 
subject  to  a  protective  order.  This  is  the 
standard  appUcable  in  section  0.459  of 
our  rules  to  requests  that  materials  or 
information  submitted  to  us  be  withheld 
from  public  disclosure.  Therefore,  at  a 
minimum,  the  submitting  party  must 
comply  with  Section  0.459  (b)  and  (c)  of 
the  rules  regarding  the  supporting 
information  that  must  be  included  in  its 
request  for  confidentiality.  Because  of 
the  shortened  LEC  tariff  notice  periods 
in  the  1996  Act,  the  Bureau  will  not 
have  time  to  issue  written 
determinations  concerning  whether  the 
data  are  entitled  to  confidential 
treatment  and  still  complete  the  tariff 
review  process.  Instead,  it  will  routinely 
employ  the  standard  protective  order  in 
the  pre-effective  tariff  review  process  to 
permit  meaningful  p)articipation  by 
interested  parties,  so  long  as  the  carrier 
has  made  a  good  faith  showing  in 
support  of  confidential  treatment. 
During  the  course  of  any  follow-on 
investigation  of  tariffs  filed  under 
section  204(a)(3),  the  Bureau  can  make 
any  further  determination  as  necessary 
concerning  a  carrier's  entitlement  to 


confidentiality.  We  can  and  will  employ 
appropriate  sanctions  against  any 
carriers  that  abuse  opportunities  to 
obtain  confidential  treatment. 

94.  This  will  fully  comport  with  our 
obligations  imder  the  FOIA.  We  are  not, 
as  AT&T  suggests,  ignoring  our 
obligation  to  determine  whether 
information  qualifies  for  nondisclosiue 
under  either  the  FOIA  or  our 
confidentiality  rules  as  submitting 
parties  will  continue  to  be  required  to 
make  a  persuasive  showing  that  the  data 
in  question  meet  these  standards. 
Moreover,  the  use  of  protective  orders 
will  prevent  the  unlimited  disclosure  of 
sensitive  financial  data,  and  will 
thereby  protect  the  competitive  interests 
of  the  filing  party.  Thus,  this  approach 
appropriately  balances  the  competing 
interests  at  stake.  We,  therefore,  decline 
to  adopt  the  approaches  proposed  by 
CBT  and  TRA  that  propose  either  that 
all  tariff  support  material  be  made 
public  or  that,  alternatively  all  such 
material  should  be  held  in  absolute 
confidence.  We  also  believe  that 
protective  orders  will  afford  adequate 
protection  to  even  the  highly  sensitive 
data  referenced  by  NYNEX.  In  addition, 
we  find  that  ruling  on  individual 
requests,  as  NYNEX  proposes,  will 
cause  unacceptable  delays  during  a  very 
short  tariff  review  process  and  our  goal 
in  using  standard  protective  orders  is  to 
eliminate  the  opportunity  for  such 
delays.  Accordingly,  we  find  that  the 
routine  use  of  a  standard  protective 
order  in  LEC  streamlined  tariff 
proceedings  will  eliminate  delay  during 
this  shortened  tariff  review  process  as 
well  as  address  the  concerns  of  various 
parties  concerning  the  protection  of 
competitively  sensitive  financial  data. 
Routine  use  of  a  standard  protective 
order  will  also  serve  the  pubUc  interest 
by  enabling  interested  parties  to 
comment,  as  provided  for  in  the  rules, 
in  LEC  streamlined  tariff  review 
proceedings.  The  NPRM  in  this 
proceeding  only  proposed  use  of  a 
standard  protective  order  in  the  pre- 
effective  review  of  streamlined  tariffs 
filed  pursuant  to  section  204(a)(3). 
Thus,  the  standard  protective  order 
adopted  here  is  not  required  to  be  used 
in  tariff  investigations,  although  its  use 
is  not  precluded  in  those  investigations 
where  we  find  it  appropriate. 

95.  As  noted  above,  tne  NPRM  sought 
comment  on  whether  the  Commission 
should  routinely  impose  a  protective 
order  and  what  terms  should  be    •• 
included  in  such  a  standard  protective 
order.  The  NPRM  also  cited  to  GC 
Docket  No.  96-55,  61  FR  16424  (April 
15, 1996)  in  which  a  model  protective 
order  has  been  released  for  public 
comment.  While,  as  described  below, 


the  standard  protective  order  adopted 
herein  is  similar  to  the  standard 
protective  order  released  for  public 
comment  in  that  proceeding,  our 
decision  here  is  not  binding  upon  any 
final  Commission  decision  in  GC  Docket 
No.  96-55,  which  is  intended  to  create 
a  standard  protective  order  for  use  in 
Commission  proceedings  generally.  We 
note,  however,  that  a  number  of  the 
commenters  in  this  proceeding 
incorporated  by  reference  their 
comments  submitted  in  GC  Docket  No. 
96-55. 

96.  The  standard  protective  order  we 
adopt  is  similar  to  the  model  protective 
order  in  GC  Docket  No.  96-55,  but 
includes  several  changes  that  were 
suggested  by  comments  in  this 
proceeding,  as  well  as  additional 
clarifying  changes  that  we  are  adopting 
sua  sponte.  Significant  modifications  to 
the  draft  model  protective  order  in  GC 
Docket  No.  96-55  include:  (i)  clarifying 
that  consultants  under  contract  to  the 
Commission  must  execute  a  Declaration 
that  they  will  abide  by  the  protective 
order,  unless  they  have  signed  a  general 
non-disclosuie  agreement  as  part  of 
their  agreement  with  the  Commission; 
(ii)  clarifying  that  unauthorized  use  of 
Confidential  Information,  as  well  as 
unauthorized  disclosure,  is  prohibited 
and  subject  to  sanctions;  (iii)  clarifying 
that  the  prohibition  on  the  unauthorized 
disclosure  or  use  of  the  Confidential 
Information  remains  binding 
indefinitely  unless  the  Submitting  Party 
otherwise  agrees;  (iv)  specifying  that 
possible  sanctions  for  violation  of  a 
protective  order  include  disbarment 
from  Commission  proceedings, 
forfeitures,  cease  and  desist  orders,  and 
a  denial  of  access  to  Confidential 
Information  in  that  and  other 
Commission  proceedings;  (v)  clarifying 
that  the  Protective  Order  is  also  an 
agreement  between  the  Reviewing 
Parties  and  the  Submitting  Party;  and 
(vi)  clarifying  that  the  Submitting  Party 
retains  all  rights  and  remedies  available 
at  law  or  equity  against  any  party  using 
confidential  information  in  a  manner 
not  authorized  by  the  protective  order. 
We  note  that  the  model  protective  order, 
as  originally  proposed,  already  contains 
the  requirement  proposed  by  the  Joint 
Parties  to  require  each  person 
examining  Confidential  Information  to 
execute  a  declaration  agreeing  to  be 
bound  by  the  terms  of  the  protective 
order.  Finally,  because  of  the 
requirement  for  expedited  tariff  review, 
we  have  modified  the  provision  in 
paragraph  7(b),  which  would  have 
permitted  parties  to  give  certain  entities 
access  to  confidential  material  if  the 
Commission  gave  its  approval.  Because 
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of  the  shortened  time  periods  for  tariff 
review,  we  do  not  have  time  to  entertain 
and  rule  on  such  requests. 

97.  The  Commission  has,  however, 
declined  to  adopt  certain  modifications 
proposed  by  commenters.  The  Joint 
Parties'  proposed  to  limit  the  number  of 
authorized  representatives  able  to 
examine  Confidential  Information  to  a 
maximum  of  seven  with  various  sub- 
limits, such  as  one  inside  counsel  and 
one  outside  counsel  per  party.  We 
believe  such  a  limitation  would  unduly 
limit  the  ability  of,  for  example,  a 
partner  in  a  law  firm  to  obtain  the 
counsel  of  associates  and  that  the 
serious  consequences  of  violating  a 
Commission  protective  order  make  this 
limitation  unnecessary.  We  also  decline 
to  adopt  the  Joint  Party's  suggestion  to 
bar  the  copying  of  Confidential 
Information,  because  we  believe  that  the 
proposal  imposes  an  unnecessary 
burden  on  the  review  of  such 
information.  We  will,  however,  modify 
the  Protective  Order  to  require  a 
Reviewing  Party  to  keep  a  written 
record  of  all  copies  made  and  to  provide 
this  record  to  the  Submitting  Party  on 
reasonable  request. 

5.  Annual  Access  Tariff  Filings 

98.  Section  69.3(a)  of  the 
Commission's  rules  requires  LECs  and 
the  National  Exchange  Carrier 
Association  (NECA)  to  submit  revisions 
to  their  annual  access  tariffs  on  90-days' 
notice  to  be  effective  on  July  1  of  each 
year.  We  indicated  in  the  NPRM  that 
these  filings  are  limited  to  changes  in 
rate  levels,  and  therefore,  are  eligible  for 
filing  on  a  streamlined  basis.  As  part  of 
the  annual  access  tariff  filings,  LECs  are 
required  to  file  summary  material, 
known  as  tariff  review  plans  (TRPs),  to 
support  the  revisions  to  rates  in  the 
annual  access  tariffs.  The  TRPs  partially 
fulfill  the  requirements  of  sections 
61.38,  61.39,  and  61.41  through  61.50  of 
the  Commission's  rules  regarding  the^ 
supporting  information  that  LEC^  must 
provide  with  their  tariff  filings.  We  use 
the  TRPs  to  monitor  the  LECs' 
compliance  with  Part  61  of  the  rules. 

99.  In  the  NPRM,  we  proposed  to 
modify  the  annual  access  fiUng  process 
in  light  of  requirements  of  the  1996  Act. 
With  respect  to  carriers  subject  to  price 
cap  regulation,  we  proposed  to  require 
carriers  that  elect  to  file  under 
streamlined  procedures  to  file  a  TRP 
prior  to  the  filing  of  the  annual  tariff 
revisions  that  excluded  information 
regarding  the  carriers'  proposed  rates 
but  included  information  regarding  the 
carriers'  pricing  indices,  and  to  make  it 
available  to  the  pubUc.  Under  this 
approach,  this  agency  and  interested 
parties  could  examine  the  carriers' 


current  and  proposed  price  cap  indices, 
exogenous  cost  adjustments,  and 
supporting  information  in  advance  of 
the  LECs'  submissions  of  their 
prospective  rates  and  required 
supporting  documents.  We  sought 
comment  on  this  approach  and  on 
whether  we  may,  imder  the  1996  Act, 
require  price  cap  LECs  to  submit  their 
TRPs  prior  to  the  date  that  they  file  their 
annual  access  tariffs.  Because  the  price 
cap  TRP  would  not  include  information 
regarding  a  LECs  tariffed  rates,  charges, 
classifications,  or  practices,  we 
tentatively  concluded  that  the  TRP 
would  not  trigger  application  of  the 
notice  periods  of  section  204(a)(3)  and 
that  we  could  require  its  submission 
prior  to  the  filing  of  the  annual  access 
tariffs.  We  also  solicited  comment  on 
the  filing  date  we  should  establish  for 
the  related  TRP  if  we  adopt  this 
approach.  With  respect  to  carriers 
subject  to  rate-of-retum  regulation,  we 
proposed  to  require  them  to  file  their 
TRPs  and  annual  access  filings  that 
propose  rate  increases  fifteen  days  prior 
to  the  scheduled  effective  date  of  July  1. 
With  respect  to  each  of  these  proposals, 
we  proposed  in  the  NPRM  that  LECs 
may  nevertheless  elect  to  file  under 
existing  rules,  and  therefore,  file  their 
TRPs  with  the  annual  access  tariffs. 

100.  Frontier,  CompTel,  GSA.  MQ, 
AT&T,  ACTA,  and,  to  some  extent, 
Ameritech  support  the  Commission's 
proposal  to  require  the  LECs  to  file  their 
TRPs  in  advance  of  their  annual  access 
charge  filing.  They  contend  that  it  is 
within  our  jiu-isdiction  as  part  of  our 
regulatory  oversight  of  access  tariffs  to 
require  the  advance  filing  of  TRPs,  and 
that  this  requirement  will  enable  both 
this  agency  and  consumers  to  review  the 
support  information  fully  before 
reviewing  the  access  tariffs.  While 
AT&T  concurs  with  the  NPRM's  finding 
that  revisions  to  annual  access  tariffs 
involve  changes  in  rate  levels  and 
therefore  qualify  for  streamlined 
treatment,  it  claims  there  is  nothing  in 
the  1996  Act  that  prevents  us  from 
requiring  that  TRPs  and  cost  support 
data  be  filed  in  advance  of  the  access 
tariff  filings.  AT&T  therefore 
recommends  that  we  retain  our  current 
timetable,  imder  which  LECs  are  to  file 
their  TRPs  90  days  prior  to  the  effective 
date  of  their  annual  access  tariffs. 
CompTel  urges  that  we  treat  annual 
access  tariffs  filed  without  proper  prior 
notice  of  the  TRP  as  presumed 
unlawful. 

101.  USTA  and  the  LECs  generally 
oppose  requiring  advance  submission  of 
the  TRPs.  They  argue  that  the  adoption 
of  this  proposal  would  impose  an 
vmnecessary  burden  on  LECs,  and 
would  be  inconsistent  with  the  LEC 


tariff  streamlining  requirements  of 
section  402  of  the  1996  Act. 
Fiuthermore,  they  contend  that  the 
TRPs  have  no  significance  without  the 
inclusion  of  the  proposed  rates.  For 
example.  Sprint  states  that,  without  the 
rates,  the  TRP  is  pointless  because  the 
rates  drive  the  indices.  USTA  contends 
that  the  EXG-1  chart  and  the  PQ-l 
chart  are  the  only  pages  that  do  not 
reference  rates  and,  therefore,  could  be 
submitted  early.  These  pages,  however, 
cannot  be  completed  until  NECA 
calculates  Long  Term  Support,  which  is 
contained  in  the  Common  Line  Basket. 
USTA  further  argues  that  none  of  the 
TRP  information  can  even  be  filed  until 
the  LECs'  and  NECA's  tariffs  are 
completed.  These  parties  argue, 
therefore,  that  the  annual  access  filing 
and  the  TRP  should  be  filed  on  the 
shortened  statutory  notice  periods.  CBT 
recommends  that  the  TRP  should  be 
eliminated  for  all  LEC  carriers  in  order 
to  establish  symmetrical  regulation  for 
all  types  of  carriers. 

102.  Sprint  and  Ameritech 
acknowledge  that  at  least  some  part  of 
the  TRP  could  be  completed  before  the 
annual  access  tariff  would  actually  be 
filed  and  that  the  information  would  be 
valuable  to  potential  customers.  Sprint 
argues  that  the  LECs  could  be  required 
to  file  their  exogenous  cost  changes  and 
PQ  development  15  days  prior  to  the 
fiUng  of  the  annual  access  tariffs. 
Ameritech  favors  the  submission  of  a 
modified  TRP  15  days  before  the  annual 
filing.  Specifically,  Ameritech  suggests 
that  price  cap  LECs  file  the  following 
information  for  each  price  cap  basket 
other  than  the  common  line  basket:  the 
pa  form  showing  the  existing  and 
proposed  PCI;  a  description  and 
explanation  of  any  exogenous  cost 
adjustments  being  made;  and  the 
proposed  upper  and  lower  bounds  for 
the  Service  Band  Indices.  Ameritech 
states  that,  pending  access  reform,  price 
cap  LECs  cannot  file  this  information  for 
the  common  line  basket  prior  to  their 
annual  filings  because  of  the 
interrelationship  of  NECA's  calculation 
of  long-term  support  and  exogenous  cost 
adjustments.  Ameritech  proposes  that 
the  price  cap  and  rate-of-retum  LECs 
file  a  full  TRP  at  the  time  of  their  annual 
filing.  NYNEX  suggests  that  the 
Conunission  use  this  proceeding  to 
further  streamline  annual  access  tariff 
filings  by  eUminating  the  requirement 
for  a  detailed  list  of  demand  by  rate 
elements,  a  discussion  of  how  the 
indices  were  developed,  and  other 
required  information. 

103.  The  chief  purposes  of  TRPs  are 
to:  (i)  justify  LECs'  exogenous  cost 
adjustments  to  their  PQs;  (ii)  verify 
revisions  to  the  price  cap  indices:  and 
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(iii)  verify  that  the  proposed  rates  are 
within  the  established  price  caps.  We 
find  that  the  first  two  purposes  can  be 
accomplished  through  early  filing  of 
TRPs  that  do  not  contain  proposed  rates. 
Early  filing  of  information  concerning 
exogenous  costs  and  recalculation  of 
PQs  would  facilitate  review  of  price  cap 
LECs'  annual  access  filings.  We  disagree 
with  the  LECs'  arguments  that  this 
information  cannot  be  filed  imtil  the 
tariff^  is  submitted  and  that  the 
information  will  have  no  significance 
without  the  proposed  rates.  Price  cap 
indices  are  a  function  of  inflation, 
productivity,  and  exogenous  cost 
changes.  None  of  these  factors  is 
dependent  on  a  LECs  specific  rates. 
Early  filing  of  changes  in  these  areas 
would  facilitate  review  of  the  annual 
access  filings  within  the  streamlined 
notice  periods  by  resolving  most  of  the 
major  issues  currently  raised  in  the 
annual  access  proceedings. 

104.  We  also  disagree  with  the 
arguments  that  the  early  submission  of 
this  TRP  information  is  inconsistent 
with  the  streamlined  notice  provisions; 
to  the  contrary,  as  the  statute 
contemplates,  the  actual  tariff  with  rates 
will  be  filed  on  7-  or  1 5-day s'  notice.  In 
addition,  this  submission  of  TRP 
information  does  not  impose  an 
unnecessary  burden  on  price  cap  LECs. 
LEC  are  currently  required  to  file  TRPs 
at  the  time  they  file  their  annual  access 
tariffs  in  order  to  comply  with  the  cost 
support  requirements  of  our  rules.  Early 
filing  of  the  TRPs,  absent  rate 
information,  will  result  in  the  filing  of 
supporting  information  at  the  same  time 
as  under  current  rules,  while  allowing 
actual  rates  to  be  filed  later  on  7  or  15 
days'  notice.  Accordingly,  we  will 
continue  to  require  price  cap  LECs  to 
file  the  TRP  for  their  annual  access 
filing,  90  days  prior  to  July  1  of  each 
year,  but  rate  information  need  not  be 
included.  In  view  of  the  volume  and 
complexity  of  the  information  submitted 
in  the  price  cap  carriers'  TRPs,  we 
conclude  that  any  notice  period  less 
than  90  days  would  be  inadequate  to 
allow  interested  parties  to  review  these 
filings  carefully.  Therefore,  we  reject 
Sprint's  and  Ameritech's  proposals  to 
file  the  TRP  in  15  days.  Finally,  we 
conclude  that  NYNEX's  suggestion  to 
further  streamUne  the  annual  access 
filing  process  is  outside  the  scope  of  this 
proceeding.  Non-price-cap  LECs  will  be 
required  to  file  their  TRPs  at  the  same 
time  that  they  file  their  annual  access 
tariffs.  The  notice  period  for  non-price- 
cap  annual  access  filings  will  be 
governed  by  the  rules  we  adopt 
generally  governing  LEC  streamlined 
filings.  Thus,  only  annual  access  filings 


that  solely  decrease  rates  may  be  filed 
on  7-days'  notice.  As  stated  above,  LECs 
may  elect  to  file  under  existing  rules 
and,  therefore,  file  their  TRPs  with 
annual  access  tariffs  that  are  filed 
subject  to  the  applicable  notice  periods 
of  our  rules. 

6.  Tariff  Investigations 

105.  Section  402  of  the  1996  Act 
amends  section  204(a)  of  the  Act, 
effective  February  8, 1997,  to  provide 
that  the  Commission  shall  conclude  all 
hearings  initiated  under  this  section 
within  five  months  after  the  date  the 
charge,  classification,  regulation,  or 
practice  subject  to  the  hearing  becomes 
effective.  Currently,  we  do  not  have 
procedural  rules  governing  tariff 
investigations;  instead,  the  procedures 
are  established  in  the  orders  designating 
issues  for  investigation.  We  solicited 
comment  on  whether  we  should 
establish  procedural  rules  to  expedite 
the  hearing  process  in  light  of  the 
shortened  period  in  which  the 
Commission  must  complete  tariff 
investigations.  Specifically,  we  sought 
comment  on  whether  we  should 
establish  time  periods  for  pleading 
cycles,  and  page  limits  for  pleadings 
and  exhibits,  and  whether  we  should 
require  the  filing  of  proposed  orders.  We 
also  noted  that,  while  section  204 
investigations  may  be  initiated  by  the 
Bureau,  they  must  be  terminated  by  the 
full  Commission  under  section  5(c)  of 
the  Communications  Act.  We  solicited 
suggestions  for  reforms  that  will  permit 
more  expeditious  termination  of  tariff 
investigations,  such  as  the  use  of 
abbreviated  orders  without  extensive 
findings,  especially  where  we  find  that 
the  tariff  under  investigation  is  lawful. 
We  also  solicited  comment  on  whether 
we  can,  consistent  with  section  5(c)  of 
the  1934  Act,  as  amended,  terminate 
investigations  by  a  pro  forma  order  that 
adopts  a  decisional  memorandum  or 
order  of  the  Conunon  Carrier  Bureau. 
Finally,  we  solicited  comment  on 
whether  we  should  establish  procedures 
for  informal  mediation  of  tariff 
investigation  issues. 

106.  Ad  Hoc,  USTA,  NECA,  Bell 
Atlantic,  US  West,  and  NYNEX  support 
the  adoption  of  procedural  rules  that 
would  expedite  the  completion  of  tariff 
investigations  within  the  five-month 
statutory  deadline.  NECA  and  Bell 
Atlantic  support  the  use  of  abbreviated 
orders  where  we  make  a  finding  that  a 
tariff  is  lawful.  NYNEX  proposed  that 
we  adopt  the  following  fiUng  schedule 
for  investigations,  calculated  from  the 
tariff's  effective  date:  21  days  for  the 
LECs  to  file  the  direct  case;  35  days  for 
comments/oppositions  to  the  direct 
case;  and  49  days  for  repUes.  Under  this 


schedule,  we  would  have  over  three 
months  to  conclude  the  investigation. 
MQ  favors  the  establishment  of  time 
periods  for  pleading  cycles  and  page 
limits  in  the  designation  order.  In 
addition,  MCI  suggests  that  the 
designation  order  could  specify  that  the 
parties  should  file  proposed  orders. 
CBT,  US  West,  and  Ameritech  support 
the  use  of  pro  forma  orders  to  terminate 
investigations.  US  West  supports  the 
use  of  pro  forma  orders,  provided  that 
they  are  in  fact  full  Commission 
determinations  of  the  lawfulness  of    . 
tariffs  and  thus  final  appealable  orders. 
Ameritech  opposes  the  imposition  of 
mandatory  informal  mediation. 

107.  GSA,  AT&T.  Bell  Atlantic,  and 
SWBT  do  not  support  the  establishment 
of  expedited  procedures  for 
investigations.  GSA  points  out  that 
section  204(a)(1)  places  the  burden  of 
proof  for  any  rate  changes  or  revisions 
on  the  carriers.  In  addition,  GSA 
contends  that  we  have  the  authority  to 
reject  a  tariff  if  we  find  by  our 
investigation  that  the  proposed  tariff  is 
unjust  and  unreasonable.  AT&T  and 
Bell  Atlantic  suggest  that  we  maintain 
our  flexibility  in  conducting 
investigations  so  we  may  tailor 
procedures  according  to  the 
requirements  of  a  particular  proceeding, 
rather  than  commit  ourselves  to  any 
particular  procedural  rules. 

108.  We  agree  with  the  commenters 
that  oppose  the  establishment  of 
specific  rules  for  expediting  tariff 
investigations  at  this  time.  Rather,  we 
will  continue  to  set  out  procediu^s  in 
designation  orders  that  best  meet  the 
needs  of  a  particular  proceeding.  We 
have  the  discretion,  for  example,  to  set 
page  limits,  establish  pleading  cycles,  or 
use  pro  forma  designation  orders.  We 
find  that  retaining  the  flexibility  to 
tailor  each  investigation  individually  is 
the  best  means  of  ensuring  that  tariff 
investigations  are  completed  within  the 
five  month  time  limit.  We  also  intend, 
to  the  extent  we  may  do  so  while  giving 
full  consideration  to  all  issues,  to  use 
abbreviated  orders  for  terminating  tariff 
investigations,  subject  to  the  new 
requirements  of  the  1996  Act.  We  also 
favor  encouraging  parties  to  use 
informal  mediation  to  resolve  tariff 
disputes,  but  will  not  impose  such  a 
requirement  at  this  time.  Moreover,  in 
order  to  expedite  the  tariff  review 
process  and  ensure  that  we  conclude  all 
tariff  investigations  within  the  five 
month  statutory  period,  we  delegate 
authority  to  the  Chief,  Common  Carrier 
Bureau  to  work  within  the  cost  support 
rules  to  establish  format  requirements 
for  cost  data  that  must  be  submitted  by 
carriers  with  certain  tariffs.  We  note  that 
we  recently  proposed  rules  to  improve 
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the  speed  and  effectiveness  of  the 
formal  complaint  process.  In  constrast 
to  formal  complaints,  we  can  better 
provide  for  expedited  tariff 
investigations  by  establishing 
procedural  requirements  on  a  case-by- 
case  basis  because  those  requirements 
can  be  closely  tailored  to  the  issues  that 
have  been  revealed  in  the  tariff  review 
process. 

7.  Requirements 

109.  Existing  rules  specifying  notice 
periods  for  LEC  tariffs  must  be  amended 
to  conform  to  the  strecunlined  notice 
periods  for  LEC  tariffs  established  in 
section  204(a)(3).  For  example,  section 
61.58  of  our  rules  specifies  the  notice 
requirements  for  dominant  carriers 
before  new  tariff  proposals  can  go  into 
effect.  In  particular,  section  61.58  states 
that  carriers  subject  to  rate-of-retiun 
regulation  must  file  a  tariff  on  either  15- 
35-,  or  45-days'  notice,  depending  on 
the  type  of  tariff  at  issue.  Section 
61.58(e)  states  that  carriers  subject  to 
optional  incentive  regulation  piusuant 
to  section  61.50  of  our  rules  must  file  a 
tariff  on  either  15-  or  90-days'  notice, 
depending  on  the  type  of  tariff  at  issue. 
Finally,  section  61.58(c)  states  that 
carriers  subject  to  price  cap  regulation 
must  file  a  tariff  on  either  14-,  45-,  or 
120-days'  notice,  depending  on  the  type 
of  tariff  change.  Therefore,  in  the  NPRM 
we  proposed  to  change  section  61.58  of 
the  Commission's  existing  rules 
governing  notice  periods  for  LEC  tariff 
filings  to  make  this  section  consistent 
with  the  streamlined  notice  periods  of  7 
and  15  days  required  by  the  1996  Act. 
The  few  comments  filed  regarding  this 
section  of  the  rules  support  our 
proposal.  Accordingly,  we  are  amending 
section  61.58  of  the  rules  to  establish 
notice  periods  consistent  with  the  1996 
Act. 

IV.  Effective  Date 

110.  Section  402(b)(4)  of  the  1996  Act 
provides  that  the  LEC  tariff  streamlining 
provisions  shall  apply  to  any  charge, 
classification,  regulation,  or  practice 
filed  on  or  after  one  year  after  the 
effective  date  of  the  1996  Act,  i.e., 
February  8, 1997.  Section  553(d)  of  the 
Administrative  Procedure  Act  (APA) 
provides  that  the  required  publication 
in  the  Federal  Register  of  changes  to  the 
Code  of  Federal  Regulations  shall  not  be 
made  less  than  thirty  days  before  the 
effective  date  except,  inter  alia,  as 
otherwise  provided  by  the  agency  for 
good  cause  found  and  published  with 
the  rule.  We  find  that  it  is  necessary  for 
our  rules  implementing  the  LEC 
streamlined  tariff  provisions  of  the  1996 
Act  to  be  effective  at  the  time  those 
statutory  provisions  become  effiective. 


Section  402(b)(4)  of  the  1996  Act  is  self- 
effectuating  and  will  become  effective 
on  February  8. 1997,  regardless  of 
whether  the  rules  adopted  in  this 
proceeding  have  become  effective. 
Making  these  rules  effective  by  February 
8, 1997  will  assist  parties  in  complying 
with  the  LEC  tariff  streamlining 
provisions  of  the  1996  Act  and  will 
avoid  possible  confusion  to  LECs  and 
their  customers  that  could  result  if  the 
Commission's  existing  LEC  tariffing 
rules  remain  in  effect  after  February  8, 
1997.  This  constitutes  good  cause  for 
making  these  rules  effective  earlier  than 
thirty  days  prior  to  their  publication  in 
the  Federal  Register.  We  note  as  well, 
that  much  of  this  order  is  devoted  to 
interpretation  of  the  statute  and 
promulgation  of  procedural  rules, 
subject  matters  that  are  not  subject  to 
the  thirty  day  period  maruiated  by 
section  553(d)  of  the  APA.  Accordingly, 
we  are  making  the  rules  adopted  in  this 
proceeding  effective  February  8, 1997. 

V.  Final  Regulatory  Flexibility  Analysis 

111.  As  required  by  section  603  of  the 
Regulatory  FlexibiUty  Act,  5  U.S.C.  603 
(RFA),  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
NPRM  to  implement  section  402(b)(1)(a) 
of  the  Telecommunications  Act  of  1996, 
which  provides  for  streamlined  tariff 
filings  by  local  exchange  carriers.  We 
sought  written  public  comment  on  the 
IRFA  proposals  in  the  NPRM.  Our  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
in  this  Report  and  Order  conforms  to  the 
RFA,  as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  None  of  the  comments 
specifically  addressed  IRFA. 

112.  Need  for  and  Objectives  of  the 
Proposed  Rule:  We  promulgate  the  rules 
in  this  Report  and  (jrder  to  implement 
section  204(a)  of  the  Communications 
Act  of  1934,  as  amended  by  section  402 
of  the  Telecommunications  Act  of  1996. 
Section  402  provides  for  streamlined 
tariff  filings  by  local  exchange  carriers. 
In  accordance  with  section  204(a),  our 
implementing  rules  will  implement 
streamlined  tariff  filing  requirements  by 
LECs  with  the  minimum  regulatory  and 
administrative  burden  on 
telecommunications  carriers.  The 
objective  of  these  rules  is  to  "streamline 
the  procedures  for  revision  by  local 
exchange  carriers  of  charges, 
classifications  and  practices." 

113.  Summary  of  Significant  Issues 
Raised  by  the  Public  Comments  In 
Response  to  the  IRFA:  While  none  of  the 
commenters  specifically  addressed  the 
Commission's  IRFA,  we  received  several 
comments  regarding  the  impact  that  the 
Various  alternatives  facing  the 
Commission  would  have  on  small 


companies.  For  instance,  with  respect  to 
how  the  Commission  should  interpret 
"deemed  lawful,"  commenters 
including  KMC.  ACTA,  TRA.  and  SWBT 
discussed  the  effect  the  Commission's 
decision  would  have  on  small  entities. 

114.  With  respect  to  treatment  of  tariff 
filings  that  include  both  increases  and 
decreases,  ALLTEL  suggests  that  small 
and  mid-sized  companies  be  permitted 
to  define  rate  increases  and  decreases  at 
the  access  category  level,  and  CBT 
suggests  that  all  of  the  increases  and 
decreases  in  a  given  transmittal  be 
aggregated  with  the  applicable  notice 
period  based  on  the  net  change.  USTA 
proposes  that  the  Commission  ensure  a 
streamlined  approach  for  small  and 
mid-sized  LECs  by  permitting  ratenif- 
return  LECs  to  define  rate  increases  or 
decreases  at  the  access  category  level 
and  file  accordingly.  USTA  also 
proposes  that  LECs  under  Optional 
Incentive  Regulation  be  permitted  to 
define  rate  increases  at  the  basket  level. 

115.  We  have  also  received  comments 
fit>m  various  parties  regarding  several 
discrete  issues.  For  example,  with 
respect  to  electronic  filing.  USTA  states 
that  the  Commission  must  consider  the 
impact  on  small  LECs  who  may  wish  to 
file  their  own  tariffs  but  do  not  have  the 
resources  to  implement  electronic  filing 
at  this  time.  Hence,  USTA  maintains 
that  electronic  filing  should  not  be 
mandatory.  Regarding  our  proposal  in 
the  NPRM  that  each  LEC  submit  an 
analysis  accompanying  its  tariff  filing 
demonstrating  that  the  transmittal  is 
lawful,  CBT  states  that  this  requirement 
would  have  a  chilling  effect  on  small 
and  mid-size  LECs  that  are  sensitive  to 
increased  legal  fees.  TRA  states  that 
facsimile  transmissions  should  be  added 
to  hand  delivery  requirements  as  a 
consideration  for  small  carriers  with 
limited  budgets. 

116.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply:  The  RFA 
defines  a  "small  business"  to  be  the 
same  as  a  "small  business  concern" 
under  the  Small  Business  Act  (SBA),  15 
U.S.C.  §632,  unless  the  Commission  has 
developed  one  or  more  definitions  that 
are  appropriate  to  its  activities.  Under 
the  SBA,  a  "small  business  concern"  is 
one  that:  (1)  is  independently  owned 
and  operated:  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SBA.  SBA  has  defined  a  small  business 
for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except  ' 
Radiotelephone)  to  be  small  entities 
when  they  have  fewer  than  1500 
employees. 
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117.  Total  Number  of  Telephone 
Companies  Affected.  Many  of  the 
decisions  and  rules  adopted  herein  may 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  telephone 
companies  identified  by  SBA.  The 
United  States  Bureau  of  the  Census 
("the  Census  Bureau")  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone  service, 
as  defined  tnerein,  for  at  least  one  year. 
This  number  contains  a  variety  of 
different  category  of  carriers,  including 
local  exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SKQl  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  inounbent 
LECs  because  they  are  not 
"independently  owned  and  operated." 

118.  Our  rules  governing  the 
streamlining  of  the  LEC  tariff  process 
apply  to  all  LECs.  These  companies  may 
have  fewer  than  1,500  employees  and 
thus  Call  within  the  SBA's  definition  of 
small  telecommunications  entity,  we  do 
not  believe  that  such  entities  should  be 
considered  small  entities  within  the 
meaning  of  the  RFA.  Because  -he  small 
incumbent  LECs  subject  to  these  rules 
are  either  dominant  in  their  field  of 
operations  or  are  not  independently 
owned  and  0{>erated,  consistent  with 
our  prior  practices,  they  are  excluded 
from  the  definition  of  "small  entity" 
and  "small  business  concerns." 
Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does 
not  encompass  small  incumbent  LECs. 
Out  of  an  abundance  of  caution, 
however,  for  regulatory  flexibiUty 
analysis  purposes,  we  will  consider 
small  incumbent  LECs  that  arguably 
might  be  defined  by  SBA  as  "small 
business  concerns." 

119.  Local  Exchange  Carriers.  Neither 
this  agency  nor  SBA  has  developed  a 
definition  of  small  providers  of  local 
exchange  service  (LECs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
soiuce  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
Telecommunications  Rblay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  service.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  fewer  than  1,500 


employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  We  conclude  that  there  are 
fewer  than  1,347  small  inounbent  LECs 
that  may  be  affected  by  the  proposals  in 
this  Report  and  Order. 

120.  Potential  Petitioners  Subject  to 
47  CFR  1.773:  Section  1.773  of  the 
Commission's  rules  apply  to  any  entity 
who  files  a  petition  to  suspend  or  reject 
a  new  tariff  filing.  Petitioners  may  be 
other  telecommunications  businesses, 
competitors  of  LECs  or  end  users  (i.e., 
consumers).  It  is  not  possible  to 
determine  with  any  specificity  the 
primary  field  of  business  of  an  end  user, 
nor  is  it  possible  to  determine  whether 
they  may  be  a  small  entity.  Therefore, 
for  purposes  of  this  FRFA,  we  have 
included  general  information  about 
small  businesses,  small  governmental 
jurisdictions,  and  small  not-for-profit 
establishments,  as  well  as 
telecommunications  entities  as  potential 
petitioners  that  may  be  impacted  by  this 
R  &  O.  An  individual  petitioner  is  not 
considered  a  small  business  under  the 
RFA. 

121.  Small  Businesses  (Workplaces). 
Workplaces  encompass  establishments 
for  profit  and  nonprofit,  plus  local,  state 
and  federal  governmental  entities.  SBA 
guidelines  to  the  SBREFA  state  that 
about  99.7  percent  of  all  firms  are  small 
and  have  fewer  than  500  employees  and 
less  than  $25  million  in  sales  or  assets. 
There  are  approximately  6.3  million 
establishments  in  the  SBA  database. 

122.  GovemmentaJ  Jurisdictions.  The 
definition  of  a  small  governmental 
jiuisdiction  is  one  with  a  population  of 
less  than  50,000.  There  are  85.006 
governmental  jurisdictions  in  the 
nation,  lliis  number  includes  such 
jurisdictions  as  states,  counties,  cities, 
utility  districts  and  school  districts. 
There  are  no  figures  available  on  what 
portion  of  this  number  has  populations 
of  fewer  than  50,000.  However,  this 
number  includes  38,978  counties,  cities 
and  towns,  and  of  those,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  acciuate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  jurisdictions, 
we  estimate  that  96  percent,  or  81,600, 
are  small  jurisdictions. 

123.  Small  Organizations.  The 
Commission  has  not  established  a 
definition  of  small  organization 
therefore,  we  will  use  the  definition 
under  the  RFA.  The  RFA  defines  a  small 
organization  as  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field.  There  are 


approximately  257,038  total  non-profit 
organizations  in  the  United  States. 

124.  Total  Number  of  Telephone 
Companies  Affected.  See  supra  para. 
115. 

125.  Local  Exchange  Carriers.  See 
supra  para.  117. 

126.  Interexchange  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  niunber  of 
IXCs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  TRS. 
According  to  our  most  recent  data,  97 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  imable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  IXC^  that  would  qualify  as 
small  business  concerns  imder  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  97  small  entity 
DCCs  that  may  be  affiected  by  the 
decisions  and  rules  adopted  in  this 
Order. 

127.  Competitive  Access  Providers. 
Neither  the  Commission  nor  SBA  has 
developed  a  definition  of  small  entities 
s{>ecifically  applicable  to  providers  of 
competitive  access  services  (CAPs).  The 
closest  applicable  definition  under  SBA 
rules  is  for  telephone  commimications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  CAPs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  annually  in  connection  with 
the  TRS.  According  to  our  most  recent 
data,  30  companies  reported  that  they 
were  engaged  in  the  provision  of 
competitive  access  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owmed  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  vrith  greater  precision  the 
number  of  CAPs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  30  small  entity 
CAPs. 

128.  Wireless  (Radiotelephone) 
Carriers.  SBA  has  developed  a 
definition  of  small  entities  for 
radiotelephone  (wireless)  companies 
(SIC  4812)  as  an  entity  with  1,500  or 
less  employees.  The  Census  Bureau 
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reports  that  there  were  1,176  such 
companies  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to 
SBA's  definition,  a  small  business 
radiotelephone  company  is  one 
employing  fewer  than  1,500  persons. 
The  Census  Bureau  also  reported  that 
1,164  of  those  radiotelephone 
companies  had  fewer  than  1,000 
employees.  Thus,  even  if  all  of  the 
remaining  12  companies  had  more  than 
1,500  employees,  there  would  still  be 
1,164  radiotelephone  companies  that 
might  qualify  as  small  entities  if  they 
are  independently  owned  are  operated. 
Although  it  seems  certain  that  some  of 
these  carriers  are  not  independently 
owned  and  operated,  we  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  radiotelephone 
carriers  and  service  providers  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Conseouently,  we  estimate  that  there  are 
fewer  man  1,164  small  entity 
radiotelephone  companies. 

129.  Cellular  Service  Carriers.  Neither 
the  Commission  nor  SBA  has  develoi>ed 
a  definition  of  small  entities  s(>ecifically 
applicable  to  providers  of  cellular 
services.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies  (SIC  4812].  The  most  reliable 
source  of  information  regarding  the 
number  of  cellular  service  carriers 
nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
aimually  in  connection  with  the  TRS. 
According  to  our  most  recent  data,  789 
companies  reported  that  they  were 
engaged  in  the  provision  of  cellular 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cellular 
service  carriers  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  789  small 
entity  cellular  service  carriers. 

130.  Mobile  Senrice  Carriers.  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  mobile  service  carriers, 
such  as  paging  companies.  The  closest 
applicable  definition  under  SBA  rules  is 
for  radiotelephone  (wireless)  companies 
(SIC  4812).  The  most  reliable  source  of 
information  regarding  the  number  of 
mobile  service  carriers  nationwide  of 
which  we  are  aware  appears  to  be  the 
data  that  we  collect  annually  in 
connection  with  the  TRS.  According  to 
our  most  recent  data,  117  companies 
reported  that  they  were  engaged  in  the 


provision  of  mobile  services.  Although 
it  seems  certain  that  some  of  these 
carriers  are  not  independently  owned 
and  operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  mobile  service  carriers  that 
would  quabfy  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  Uian  117  small  entity  mobile 
service  carriers. 

131.  Broadband  PCS  Licensees.  The 
broadband  PCS  spectrum  is  divided  into 
six  fi-equency  blocks  designated  A 
through  F.  As  set  forth  in  47  CFR 
section  24.720(b),  the  Commission  has 
defined  "small  entity"  in  the  auctions 
for  Blocks  C  and  F  as  a  firm  that  had 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  Our  definition  of  a  "small  entity" 
in  the  context  of  broadband  PCS 
auctions  has  been  approved  by  SBA. 
The  Commission  has  auctioned 
broadband  PCS  licenses  in  Blocks  A,  B, 
and  C.  We  do  not  have  sufficient  data 

to  determine  how  many  small 
businesses  bid  successfully  for  licenses 
in  Blocks  A  and  B.  There  were  90 
winning  bidders  that  qualified  as  small 
entities  in  the  Block  C  auctions.  Based 
on  this  information,  we  conclude  that 
the  niunber  of  broadband  PCS  licensees 
affiected  by  the  decisions  in  this  Order 
includes,  at  a  minimum,  the  90  winning 
bidders  that  qualified  as  small  entities 
in  the  Block  C  broadband  PCS  auctions. 

132.  At  present,  no  licenses  have  been 
awarded  for  Blocks  D,  E,  and  F  of 
broadband  PCS  spectrum.  Therefore, 
there  are  no  small  businesses  currently 
providing  these  services.  However,  a 
total  of  1,479  licenses  will  be  awarded 
in  the  D,  E,  and  F  Block  broadband  PCS 
auctions,  which  conunenced  on  August 
26, 1996.  Eligibility  for  the  493  F  Block 
licenses  is  limited  to  entrepreneurs  with 
average  gross  revenues  of  less  than  $125 
million.  We  cannot  estimate,  however, 
the  number  of  these  licenses  that  will  be 
won  by  small  entities  under  our 
definition,  nor  how  many  small  entities 
will  win  D  or  E  Block  licenses.  Given 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  D,  E,  and 

F  Block  licensees  can  be  made,  we 
assume  for  purposes  of  this  FRFA,  that 
a  majority  of  the  licenses  in  the  D,  E, 
and  F  Block  Broadband  PCS  auctions. 

133.  SMH  Licensees.  Pursuant  to  47 
CFR  section  90.814(b)(1),  the 
Conunission  has  defined  "small  entity" 
in  auctions  for  geographic  area  800  N^z 
and  900  MHz  SMR  licenses  as  a  firm 
that  had  average  annual  gross  revenues 
of  less  than  $15  million  in  the  three 
previous  calendar  years.  This  definition 


of  a  "small  entity"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been 
approved  by  the  SBA.  The  rules  adopted 
in  this  Order  may  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  authorizations.  We  do 
not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  less  than  $15  milUon.  We 
assume,  for  purposes  of  this  FRFA,  that 
all  of  the  extended  implementation 
authorizations  may  be  held  by  small 
entities. 

134.  The  Commission  recently  held 
auctions  for  geographic  area  licenses  in 
the  900  MHz  SMR  band.  There  were  60 
winning  bidders  who  qualified  as  small 
entities  in  the  900  MHz  auction.  Based 
on  this  information,  we  conclude  that 
the  number  of  geographic  area  SMR 
licensees  affected  by  the  rule  adopted  in 
this  Order  includes  these  60  small 
entities.  No  auctions  have  been  held  for 
800  MHz  geographic  area  SMR  licenses. 
Therefore,  no  small  entities  ciurently    ^ 
hold  these  licenses.  A  total  of  525 
licenses  will  be  awarded  for  the  upper 
200  channels  in  the  800  MHz 
geographic  area  SMR  auction.  However, 
the  Commission  has  not  yet  determined 
how  many  licenses  will  be  awarded  for 
the  lower  230  channels  in  the  800  MHz 
geographic  area  SMR  auction.  It  is  not 
possible  to  ascertain  how  many  small 
entities  will  win  these  licenses.  Given 
that  nearly  all  radiotelephone 
companies  have  fewer  than  1,000 
employees  and  that  no  reliable  estimate 
of  the  number  of  prospective  800  MHz 
licensees  can  be  made,  we  assume,  for 
purposes  of  this  FRFA,  that  a  majority 
of  the  licenses  may  be  awarded  to  small 
entities. 

135.  Resellers.  Neither  the 
Conunission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  resellers.  The  closest 
applicable  definition  under  SBA  rules  is 
for  all  telephone  conununications 
companies  (SIC  4812  and  4813 
combined).  The  most  reliable  source  of 
information  regarding  the  number  of 
resellers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  we 
collect  annually  in  connection  with  the 
TRS.  According  to  our  most  recent  data, 
206  companies  reported  that  they  were 
engaged  in  the  resale  of  telephone 
services.  Although  it  seems  certain  that 
some  of  these  carriers  are  not 
independently  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  resellers 
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that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  206  small  resellers. 

136.  Description  of  Projected 
Reporting.  Recordkeeping  and  Other 
Compliance  Requirements:  LECs  subject 
to  price  cap  regulation  and  LECs  that 
elect  to  file  tariffs  subject  to  price  cap 
regulation  will  be  required  to  file  their 
tariff  review  plans  (TRP)  prior  to  the 
filing  of  their  annual  tariff  revisions. 
This  requirement  will  not  impose  a 
significant  burden  on  the  LECs  because 
they  currently  file  TRPs  at  the  time  they 
file  their  armual  access  tariffs.  Adoption 
of  this  proposal  will  require  that  the 
carriers  allocate  the  resources  needed  to 
complete  the  TRPs  prior  to  their  filing 
of  the  aimual  access  tariffs.  In  order  to 
comply  with  this  filing  requirement, 
LECs  will  need  to  utilize  tariff  analysts 
and  legal  and  accouinting  personnel. 
LECs  have  the  personnel  necessary  to 
meet  these  requirements  since  they  are 
already  required  to  utilize  staff  with 
skills  necessary  to  establish  tariffs  that 
comply  with  sections  201-205  of  the 
Communications  Act.  Although  this 
requirement  that  price  cap  LECs  file 
their  TRP  prior  to  the  filing  of  their 
annual  tariff  revisions  will  establish  a 
new  TRP  filing  deadline,  we  believe  it 
is  justified  under  the  new  streamlined 
tariff  filing  procedures.  To  date,  we  are 
not  aware  of  any  small  entities  that  have 
elected  to  be  subject  to  price  cap 
regulation.  Therefore,  at  the  time  these 
rules  become  effective,  no  small  carriers 
will  be  required  to  file  their  TRPs  prior 
to  the  filing  of  their  annual  tariff 
revisions.  In  the  future,  however,  small 
entities  that  elect  to  be  subject  to  price 
cap  regiilation  pursuant  to  section 
61.41(a)(3)  of  our  rules  will  be  required 
to  comply  with  this  reporting 
requirement. 

137.  In  addition,  our  requirement  that 
all  petitions  and  reply  pleadings  be 
hand  served  or  served  by  facsimile  . 
transmission  will  not  impose  a 
significant  burden  on  small  entities. 
Facsimile  and  hand  delivery  service  are 
readily  available  throughout  the  country 
for  any  entities  that  may  not  have  their 
own  capabilities  in  these  areas. 

138.  Significant  Alternatives  and 
Steps  Taken  By  Agency  to  Minimize 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
and  Small  Incumbent  LECs  Consistent 
with  Stated  effectives:  We  beUeve  that 
our  proposed  actions  to  implement  the 
specific  streamlining  requirements  of 
section  204(a)(3)  of  the  Communications 
Act,  as  well  as  additional  steps  for 
streamlining  the  tariff  process,  minimize 
the  economic  impact  on  small  carriers 
that  are  eligible  to  file  tariffs  on  a 


streamlined  basis.  For  example,  our 
proposal  to  establish  a  program  for  the 
electronic  filing  of  tariffs  will  reduce  the 
existing  economic  burden  on  carriers 
who  are  now  required  to  file  paper 
tariffs  with  the  Commission.  To  the 
extent  that  specific  concerns  have  been 
expressed  regarding  the  ability  of 
smaller  companies  to  comply  with 
electronic  filing  requirements,  we 
conclude  that  this  issue  can  be 
addressed  by  the  Bureau  in  consultation 
with  the  industry  when  establishing  the 
system. 

139.  Under  the  new  competitive 
provisions  of  the  1996  Act,  there  could 
be  a  niunber  of  new  LECs  entering  the 
local  exchange  market  that  would  be 
considered  small  businesses.  To  the 
extent  that  such  carriers  file  tariffs  and 
would  be  considered  non-dominant,  we 
conclude  that  our  rules  would  not  create 
any  additional  burdens  because  under 
section  63.23(c),  47  CFR  section 
63.23(c),  non-dominant  carriers  are 
permitted  to  file  tariffs  on  one  day's 
notice.  Further,  our  determinations  in 
this  proceeding  that  will  apply  to  such 
carriers  will  reduce  administrative 
burdens  for  these  carriers,  to  the  extent 
they  file  tariffs  pursuant  to  section 
204(a)(3)  of  the  Act. 

140.  In  adopting  the  first 
interpretation  of  "deemed  lawful,"  we 
have  considered  the  comments  of  KMC, 
ACTA,  and  TRA  which  expressed  a 
concern  that  adoption  of  this 
interpretation  would  be  unfair  to  small 
consumers  and  competitors  of  LECs. 
With  respect  to  KMC's  concern  that  the 
adoption  of  the  first  interpretation 
would  make  it  difficult  for  small 
competitors  to  challenge  LEC  tariff 
filings,  as  discussed  above  in  Section 
ni.,  B,  all  parties,  including  small 
entities,  will  have  the  same  opportimity 
to  challenge  tariff  filings  eligible  fcH- 
streamlined  regulation  before  they 
become  effective  or  to  initiate  a  section 
208  complaint  proceeding  after  the 
filings  become  effective.  These 
procedures  will  permit  small  businesses 
to  fully  participate  in  pre-effective 
review  of  LEC  tariffs  and  to  obtain  a 
determination  of  the  lawfulness  of  a 
LEC  tariff  after  it  has  gone  into  efiiect.  To 
the  extent  that  small  entities  will  have 
greater  difficulty  than  larger  entities  in 
participating  in  the  tariff  review 
process,  we  note  that  the  shortened  time 
period  for  pre-effiective  review  of  LEC 
tariffs  is  required  by  the  1996  Act  and 
that,  as  explained  above,  we  are 
compelled  by  the  language  in  the  statute 
as  interpreted  by  relevant  judicial 
precedent  to  adopt  the  first 
interpretation  of  "deemed  lawful." 
Similarly,  as  to  ACTA's  and  TRA's 
concern  that  the  adoption  of  the  first 


interpretation  will  adversely  affect  small 
carriers  and  consumers  by  precluding 
damages  as  a  remedy  for  the  period  that 
tariffs  are  effective  but  have  been  found 
unlawful  subsequently  in  a  section  205 
or  208  proceeding,  we  are  compelled  by 
the  language  in  the  statute  as  interpreted 
by  relevant  judicial  precedent  to  adopt 
the  first  interpretation  of  "deemed 
lawful."  Small  businesses  will  be  able  to 
protect  against  this  possible  impact  on 
them  caused  by  "deemed  lawful" 
treatment  of  LEC  tariffs  by  participating 
in  the  pre-effective  tariff  review  process. 
Our  program  of  electronic  filing  of 
tariffs  will  facilitate  partici{>ation  of 
small  entities  in  the  tariff  review 
process. 

141.  In  choosing  not  to  impose  a 
requirement  that  carriers  submit  an 
analysis  accompanying  their  tariff 
filings  demonstrating  that  the  filing  is 
lawful,  we  have  addressed  the  concerns 
of  CBT  that  this  requirement  might  have 
a  chilling  effect  on  small  and  mid-size 
LECs  that  are  sensitive  to  increased  legal 
fees. 

142.  Finally,  we  have  addressed  the 
concern  expressed  by  TRA  that 
requiring  hand  delivery  of  petitions  and 
replies  could  be  prejudicial  to  small 
companies  which  may  not  be  able  to 
afford  such  service  by  adopting  TRA's 
suggestion  that  facsimile  transmission 
be  added  as  an  alternative  to  required 
hand  delivery. 

143.  With  respect  to  treatment  of  tariff 
filings  that  include  both  increases  and 
decreases,  we  have  considered  the 
various  alternative  suggestions  provided 
by  ALLTEL,  CBT,  and  USTA  to  permit 
small  LECs  to  aggregate  the  rate 
increases  and  decreases  in  their  filings, 
and  file  those  with  a  net  rate  decrease 
on  7  days'  notice.  As  stated  above,  we 
have  rejected  these  suggestions  because 
we  believe  that  this  approach  would  be 
contrary  to  the  plain  language  of  the 
statute  which  clearly  states  that  the 
longer,  15  days'  notice  period  will  apply 
"in  the  case  of  an  increase  in  rates." 
Moreover,  we  have  concluded  that  by 
requiring  tabulation  of  net  increases  and 
decreases,  this  approach  would  create 
confusion  and  add  another  step  to  an 
already  brief  review  process. 

144.  Report  to  Congress:  The 
Commission  shal)  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Report  and  Order,  in  a 
report  to  Congress  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 

§  801(a)(1)(A).  A  copy  of  this  FRFA  will 
also  be  published  in  the  Federal 
Register. 
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VI.  Final  Paperwork  Reduction  Analysis 

145.  On  November  27, 1996,  the 
Office  of  Management  and  Budget 
(OMB)  approved  all  of  the  proposed 
changes  to  our  information  coUection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act.  We  have, 
however,  decided  not  to  adopt  several  of 
the  information  collection  requirements 
proposed  in  the  NPRM  and  we  have 
modified  others.  For  example,  we 
declined  to  adopt  the  proposal  to 
require  the  LECs  to  include  a  siunmary 
and  legal  analysis  with  their  tariff 
filings,  but  we  will  require  that  LEG 
tariff  filings  include  a  statement  in  tariff 
transmittal  letters  clearly  indicating  that 
the  tariff  is  being  filed  on  a  streamlined 
basis  under  section  204(a)(3)  of  the  Act 
and  whether  the  tariff  filing  contains  a 
proposed  rate  increase,  decrease  or  both 
for  purposes  of  section  204(a)(3).  We 
conclude  that  these  requirements  and 
modifications  constitute  a  new 
"collection  of  information."  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  §§  3501-3520. 
These  requirements  and  modifications 
are  subject  to  OMB  review  and  the 
Commissioa  has  requested  emergency 
approval  of  these  modifications  to 
ensure  that  the  requirements  may  be 
effective  on  F^ruary  8. 1997. 

146.  The  Commission  concurs  with 
OMB's  recommendation'that  we 
consider  input  from  the  industry  before 
implementing  a  system  for  the 
electronic  filing  of  tariffs  and  related 
pleadings. 

Vn.  Ordering  Clauses 

147.  Accordingly.  It  is  ordered  that 
pursuant  to  authority  ccmtained  in 
sections  1.4(i),  and  204(a)(3)  of  the 
CommvmicatiODS  Act  of  1934.  as 
amended.  47  U.S.C.  §§  151, 154(i)  and 
204(a)(3),  Parts  1  and  61  of  the 
Commission's  rules  are  amended  as  set 
forth  below. 

148.  It  is  further  ordered  that  the 
policies,  rules,  and  requirements  set 
forth  herein  are  adopted. 

149.  It  is  further  ordered  that  the 
policies,  rules  and  reqiiiremoits 
adopted  herein  shall  be  effective 
Fdmiaiy  8. 1997. 

1 50.  A  js  further  ordered  that 
authority  is  delegated  to  the  Chief. 
Common  Bureau,  as  set  forth  supra  in 
paras.  48, 75  and  106. 

List  of  Snbiects  in  47  CFR  Part*  1  and 
61. 

Communications  common  carriers. 
Reporting  and  recordkeeping 
lequirements.  Telephone. 


Federal  Communications  Commission 
Williun  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Parts  1  and  61  of  Title  47  of  the  Code 
of  Federal  Regulations  are  amended  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authmity:  47  U.S.C  151, 154,  204(a)(3), 
303,  and  309()),  imless  otherwise  noted. 

2.  In  §  1.773,  paragraphs  (a)(2)(i) 
through  (a)(2)(iv)  are  redesignated  as 
paragraphs  (a)(2)(ii)  through  (a)(2)(v), 
paragraphs  (b)(l)(i)  throu^  (b)(l)(v)  are 
redesignated  as  paragraphs  (b)(l)(ii) 
throu^  (b)(l)(vi),  new  paragraphs 
(a)(2)(i)  and  (b)(l)(i)  are  added, 
paragraphs  (a)(4)  and  (b)(3)  are  revised 
to  read  as  follows: 

f  1.773    PMMons  for  MMpMMton  or 
rajaction  of  now  tvlff  filings. 

(a)  •  •  • 

(2)«**  — ^ 

(i)  Petitions  seeking  investigation, 
suspension,  or  rejection  of  a  new  or 
revised  tariff  filed  piusuant  to  section 
204(a)(3)  of  the  Communications  Act 
made  on  7  days  notice  shall  be  filed  and 
served  Mdthi^  3  calendar  days  after  the 
date  of  the  tariff  filing. 
•        •        •        •        • 

(4)  Copies,  service.  An.original  and 
four  copies  of  each  petition  shall  be 
filed  with  the  Commission  as  follows:     . 
the  original  and  three  copies  of  each 
petition  shall  be  filed  with  the 
Secretary,  FtX  room  222, 1991  M  Street, 
NW..  Washington,  DC  20554;  one  copy 
must  be  delivered  directly  to  the 
Commission's  copy  contractor. 
International  Transcription  Service. 
Inc,  2100  M  St.,  NW.,  Suite  140, 
Washington,  DC.  Additional,  separate 
copies  shall  be  served  simultaneously 
upon  the  Chief,  Common  Carrier 
Bureau;  the  Chief,  Competitive  Pricing 
Division;  and  the  Chief,  Tariff  and  Price 
Analysis  Branch  of  the  Competitive 
Pricing  Division.  Petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  made  on  15  days 
or  less  notice  shall  be  served  either 
personally  or  via  facsimile  on  the  filing 
carrier.  If  a  petition  is  served  via 
facsimile,  a  copy  of  the  petition  must 
also  be  sent  to  the  filing  carrier  via  first 
class  mail  on  the  same  day  of  the 
lacsimile  transmission.  Petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  filing  made  on 
more  than  15  days  notice  may  be  served 
on  the  filing  carrier  by  mail. 


(b)(1)  •  •  • 

(i)  Raphes  to  petitions  seeking 
investigation,  suspension,  or  rejection  of 
a  new  or  revised  tariff  filed  pursuant  to 
section  204(a)(3)  of  the  Act  made  on  7 
days  notice  shall  be  filed  and  served 
within  2  days  after  the  date  the  petition 
is  filed  with  the  Commission. 
•        •        •        •        • 

(3)  Copies,  service.  An  original  and 
four  copies  of  each  reply  shall  be  filed 
with  the  Commission,  as  follows:  the 
original  and  three  copies  must  be  filed 
with  the  Secretary,  FCC  room  222. 1919 
M  Street,  NW.,  Washington,  DC  20554; 
one  copy  must  be  delivered  directly  to 
the  Commission's  Copy  contractor, 
International  Transcription  Service. 
Inc.  2100  M  St,  NW/.  Suite  140, 
Washington,  DC.  Additional  separate 
copies  shall  be  served  simultaneously 
upon  the  Chief.  Common  Carrier 
Bureau;  the  Chief,  Competitive  Division; 
and  the  Chief,  Tariff  and  Price  Analysis 
Branch  of  the  Competitive  Pricing 
Division  and  the  petitioner.  RepUes  to 
petitions  seeking  investigation, 
suspension,  or  rejection  of  a  new  or 
revised  tariff  made  on  15  days  or  less 
notice  shall  be  served  on  petitioners 
personally  or  via  focsimile.  RepUes  to 
petitions  seeking  investigation, 
suspension,  or  rejection  of  a  new  or 
revised  tariff  made  on  more  than  15 
days  notice  may  be  served  upon 
petitioner  personally,  by  mail  or  via 
facsimile. 

PART  61— TARIFFS 

3.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

AndiorttT:  Sections  1. 4(i),  4()),  201-205. 
and  403  of  the  Communications  Act  of  1934, 
as  amended;  47  U.S.C  151, 154(i),  154(j), 
201-205,  and  403,  unless  othenrise  noKted. 

4.  Section  61.3(8)  is  revised  to  read  as 
follows: 


{61.3 


(s)  Local  Exchange  Carrier.  Any 
person  that  is  engaged  in  the  provision 
of  telephone  exchange  service  or 
exchange  access  as  defined  in  section 
3(26)  of  the  Act 


5.  In  section  61.33,  paragraphs  (d),  (e). 
(f),  and  (g)  are  redesignated  as 
paragraphs  (e),  (f),  (g),  and  (h),  new 
paragraph  (d)  is  added  and  newly 
redesignated  paragraph  (e)  is  revised  to 
read  as  follows: 


{61J3 

•        * 


of 


(d)  Tariffs  filed  pursuant  to  secticm 
204(a)(3)  of  the  Ccunmunications  Act 
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shall  display  prominently  in  the  upper 
right  hand  comer  of  the  letter  of 
transmittal  a  statement  that  the  filing  is 
made  pursuant  to  that  section  and 
whether  it  is  being  filed  on  7-  or  15- 
days'  notice. 

(e)  In  addition  to  the  requirements  set 
forth  in  paragraph  (a)  of  this  section, 
any  carrier  Rling  a  new  or  revised  tariff 
made  on  15  days'  notice  or  less  shall 
include  in  the  letter  of  transmittal,  the 
name,  room  number,  street  address, 
telephone  number,  and  facsimile 
flumber  of  the  individual  designated  by 
the  filing  carrier  to  receive  personal  or 
facsimile  service  of  petitions  against  the 
filing  as  required  under  §  1.773(a)(4)  of 
this  chapter. 

6.  Section  61.49  is  amended  by 
adding  new  paragraph  (1)  to  read  as 
follows: 

$  61 .49    Supporting  information  to  be 
submitted  with  letters  of  transmittal  for 
tartffs  of  carriers  subject  to  price  cap 
regulation. 

***** 

(1)  In  accordance  with  §§  61.41 
through  61.49,  local  exchange  carriers 
subject  to  price  cap  regulation  that  elect 
to  file  their  annual  access  tariff  pursuant 
to  section  204(a)(3)  of  the 
Communications  Act  shall  submit 
supporting  material  for  their  interstate 
annual  access  tariffs,  absent  rate 
information,  90  days  prior  to  July  1  of 
each  year. 

7.  New  section  61.51  is  added  to  part 
61  under  the  heading  "Specific  Rules 
for  Tariff  Publications"  to  read  as 
follows: 

1 61 31    LEC  tarm  filings  requirements 
pursuant  to  section  204(a)(3)  of  the 
Communications  Act 

(a)  Local  exchange  carriers  may  file 
tariffs  pursuant  to  section  204(a)(3)  of 
the  Communications  Act.  Such  tariffs 
shall  be  filed  in  accordance  with  the 
notice  periods  set  forth  in  §  61.58(d). 

(b)  Local  exchange  carriers  may  elect 
not  to  file  any  tariffs  pursuant  to  section 
204(a)(3)  of  the  Communications  Act 
that  may  be  eligible  for  filing  under  that 
section.  Any  such  tariffs  not  filed 
pursuant  to  section  204(a)(3)  of  the 
Communications  Act  shall  be  filed  in 
accordance  with  the  notice 
requirements  of  §§  61.23  and  61.58. 

(c)  Local  exchange  carrier  tariff  filings 
pursuant  to  section  204(a)(3)  must 
comply  with  the  requirements  of 
§§61.38. 61.39,  and  61.41  through 
61.50. 

(d)  Local  exchange  carriers  subject  to 
price  cap  regulation  that  elect  to  file 
their  annual  access  tariff  pursuant  to 
section  204(a)(3)  of  the  Communications 
Act  shall  submit  support  material  for 


their  interstate  annual  access  tariffs,  in 
accordance  with  §  61.49(1). 

8.  Section  61.52  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§61.52    Form,  size,  type,  legibility,  etc, 

***** 

(c)  Local  exchange  carriers  shall  file 
all  tariff  publications  and  associated 
documents,  such  as  transmittal  letters, 
requests  for  special  permission,  and  cost 
support  documents,  electronically  in 
accordance  with  the  requirements 
established  by  the  Chief,  Common 
Carrier  Bureau. 

9.  Section  61.58  is  amended  by 
revising  paragraph  (a)(2),  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f),  and  adding  new  paragraph  (d) 
to  read  as  follows: 

§61.58    Notice  requirements. 

(a)  *  *  * 

(2)  Except  for  tariffs  filed  pursuant  to 
section  204(a)(3)  of  the  Communications 
Act,  the  Chief.  Common  Carrier  Bureau, 
may  require  the  deferral  of  the  effective 
date  of  any  tariff  filing  made  on  less 
than  120-days'  notice,  so  as  to  provide 
for  a  maximum  of  120-days'  notice,  or 
of  such  other  maximum  period  of  notice 
permitted  by  section  203(b)  of  the 
Communications  Act.  regardless  of 
whether  petitions  under  §  1.773  of  this 
chapter  have  been  filed. 
***** 

(d)  Tariffs  filed  pursuant  to  section 
204(a)(3)  of  the  Communications  Act. 
Local  exchange  carriers  filing  tariffs 
pursuant  to  section  204(a)(3)  of  the 
Communications  Act  may  file  the  tariff 
on  7-days'  notice  if  it  proposes  only  rate 
decreases.  Any  other  tariff  filed 
pursuant  to  section  204(a)(3)  of  the 
Communications  Act,  including  those 
that  propose  a  rate  increase  or  any 
change  in  terms  and  conditions  of 
service  other  than  a  rate  change,  shall  be 
filed  on  15-days'  notice. 
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47CFRPart73 

[MM  Docket  No.  93-316,  RM-8403,  l«N- 
8576] 

Radio  Broadcasting  Services;  Douglas, 
Tifton  and  Unionviile,  QA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  the 
petition  for  reconsideration  filed  by 
Tifton  Broadcasting  Corporation  and 


affirms  our  action  in  the  Report  and 
Order  60  FR  37597  (July  21, 1995) 
which  substituted  Channel  223C3  for 
Channel  223A  at  Douglas,  Georgia, 
reallotted  Channel  223C3  from  Douglas 
to  Tifton,  Georgia,  and  modified  the 
construction  permit  for  Station 
WKZZ(FM)  accordingly.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Authur  D.  Scrutchins.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  93-316,  adopted  January  24, 
1997  and  released  January  31, 1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Roomm  239), 
1919  M  St,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  ths  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Douglas  W.  Webbink, 

Chief,  Policy  and  Rules  Division,  Mass  Media 
Bureau. 

IFR  Doc.  97-3118  Filed  2-6-97;  8:45  amj 
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47  CFR  Part  73 

[MM  Docket  No.  96-209;  RM-8885] 

Radio  Broadcasting  Services;  Belview, 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  dociunent 
allots  Channel  290A  to  Belview, 
Minnesota,  as  that  community's  first 
local  broadcast  service  in  response  to  a 
petition  filed  by  Harbor  Broadcasting, 
Inc.  See  61  FR  55124,  October  24, 1996. 
The  coordinates  for  Channel  290A  at 
Belview  are  44-42-08  and  95-14-46. 
There  is  a  site  restriction  12.4 
kilometers  (7.7  miles)  northeast  of  the 
community.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  March  17. 1997.  The 
window  period  for  filing  applications 
for  Channel  290A  at  Belview, 
Minnesota,  will  open  on  March  17, 
1997,  and  dose  on  April  17, 1997. 
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FOR  FURTHER  INFORMA-nON  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  96-209, 
adopted  January  24, 1997,  and  released 
January  31, 1997.  The  full  text  of  this 
Conunission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC. 
20037,  (202)  857-3800. 

List  (rf  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

47  CFR  PART  7»— (AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

AiitiMrttT:  Sees.  303,  48  Stat,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

173.202    [Afnended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Belview,  Channel 
290A. 

Federal  Communications  Commission. 

John  A.  KanoMW, 

Chief.  Allocations  Bmnch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc  97-3115  Filed  2-«-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  212, 225, 244,  and  252 
PFARS  Cm*  96-0333] 


Detanae  Federal  Acquisttion 
Regulation  Supplement;  Application  of 
Berry  Antendnwnt 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Aoquisiticm  Regulation  Supplement 
(DFARS)  to  implement  Section  8109  of 
the  National  Defense  Appropriations 
Act  for  Fiscal  Year  1997.  Section  8109 
provides  that,  in  applying  the  Berry 
Amendment  (10  U.S.C  2241  note),  the 
term  "synthetic  febric  and  coated 
synthetic  felHic"  shall  be  deemed  to 


include  all  textile  fibers  and  yams  that 
are  for  use  in  such  febrics;  and  that  the 
domestic  soiut:e  restrictions  of  the  Berry 
Amendment  shall  apply  to  contracts 
and  subcontracts  for  the  prociuement  of 
commercial  items. 

DATE:  Effective  date:  February  7, 1997. 

CoiTunenf  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
Mrriting  to  the  address  shown  below  on 
or  before  April  8, 1997,  to  be  considered 
in  the  formulation  of  the  final  rule. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Ms.  Amy  WiUiams,  PDUSD  (A&T)  DP 
(DAR),  IMD  3D139,  3062  Defense 
Pentagon,  Washington,  DC  20301-3062. 
Telefax  niunber  (703)  602-0350.  Please 
dte  DFARS  Case  96-D333  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Amy  Williams,  (703)  602-0131. 

SUPP1.EMENTARY  INFORMATION: 

A.  Backgroond 

This  interim  rule  amends  the  DFARS 
to  implement  Section  8109  of  the 
National  Defense  Appropriations  Act  for 
Fiscal  Year  1997  (Pub.  L.  104-208).  This 
rule  extends  the  application  of  the  Berry 
Amendment  domestic  source 
restrictions  to  textile  fibers  and  yams 
that  are  for  use  in  synthetic  fabric  and 
coated  synthetic  fabric;  requires 
flowdown  of  the  Berry  Amendment 
restrictions  to  subcontracts  for  the 
procurement  of  commercial  items;  and 
clarifies  the  application  of  Beny 
Amendment  restrictions  through  the  use 
of  Federal  supply  classification  codes. 

B.  Regnlatory  Flexibility  Act 

This  interim  rule  is  expected  to  have 
a  significant  positive  economic  impact 
on  a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regiilatory 
Flexibility  Act,  5  U.S.C.  601,  ef  seq.  An 
Initial  Regulatory  FlexibiUty  Analysis 
has  been  prepared  and  is  summarized  as 
follows: 

This  interim  rule  amends  the  DFARS 
to  implement  Section  8109  of  the 
National  Defense  Appropriations  Act  for 
Fiscal  Year  1997  (Pub.  L.  104-208).  The 
aspect  of  the  rule  that  is  expected  to 
benefit  small  entities  Is  the  requirement 
for  flowdowm  of  the  Berry  Amendment 
restrictions  to  subcontracts  for  the 
procurement  of  commercial  items.  In 
particular,  this  rule  will  lessen  foreign 
competition  in  commercial  subcontracts 
for  the  acquisition  of  items  containing 
cotton  and  other  natural  fiber  products 
or  wool  (whether  in  the  form  of  fiber  or 
yam  or  contained  in  fabrics,  materials, 
or  manu&ctured  articles);  woven  silk  or 
woven  silk  blends;  spun  silk  yam  for 


cartridge  cloth;  canvas  products;  and 
certain  specialty  metals.  Statistics  are 
not  readily  available  pertaining  to  the 
number  of  subcontracts  for  the 
acquisition  of  such  items  awarded  to 
small  entities  under  DoD  prime 
contracts.  This  rule  contains  no  new 
reporting,  recordkeeping,  or  other 
compUance  requirements  for  large  or 
smaU  entities;  and  does  not  duplicate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  The  rule  is  expected  to 
have  a  positive  impact  on  domestic 
sources  of  certain  commodities  and, 
therefore,  appUes  equally  to  both  large 
and  small  entities.  There  are  no 
practical  alternatives  that  will  meet  the 
statutory  requirements  implemented  in 
this  rule. 

A  copy  of  the  Initial  Regulatory 
Flexibility  Analysis  has  been  submitted 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration. 
Interested  parties  may  obtain  a  copy  of 
the  analysis  from  the  address  specified 
herein.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  fit>m  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
sho\ild  be  submitted  separately  and 
shoidd  dte  DFARS  Case  96-D333  in 
correspondence. 

C  Paperworic  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  interim  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OfBce  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

D.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  action  is  necessary 
because  Section  8109  of  the  National 
Defense  Appropriations  Act  for  Fiscal 
Year  1997  (Pub.  L.  104-208)  was 
effective  upon  enactment  on  September 
30, 1996.  Comments  received  in 
response  to  the  publication  of  this 
interim  rule  will  be  considered  in 
formulating  the  final  rule. 

List  of  Sobiects  in  48  CFR  Pails  212, 
225, 244,  and  252 

Government  procurement. 

Miijiele  P.  PcteraoQ, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Parts  212,  225, 244, 
and  252  are  amended  as  follows: 
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1.  The  authority  citation  for  48  CFR 
Parts  212,  225,  244,  and  252  continues 
to  read  as  follows: 

AudMuity:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  212— ACCMJISmON  OF 
COMMERCIAL  ITEMS 

la.  The  heading  for  part  212  is  revised 
to  read  as  set  forth  above. 

212.504   [Amendad] 

2.  Section  212.504  is  amended  by 
removing  and  reserving  paragraph  (a)(i). 

PART  225— FOREIGN  ACQUISITION 

3.  Section  225.70002-1  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)(7]  and 
(a)(9)  to  read  as  follows: 

22S.7002-1    Restrictions. 

(a)  In  accordance  with  Section  9005  of 
Public  Law  102-396,  as  amended  (10 
U.S.C.  2241  note.  Limitations  on  Food, 
Clothing,  and  Specialty  Metals  Not 
Produced  in  the  United  States),  and 
Section  8109  of  Public  Law  104-208,  do 
not  acquire  supplies  consisting  in  whole 
or  in  part  of  any  of  the  following,  that 
have  not  been  grown  or  produced  in  the 
United  States  or  its  possessions — 

(7)  Synthetic  fabric  or  coated 
synthetic  fabric,  including  all  textile 
Hbers  and  yams  that  are  for  use  in  such 
fabrics; 


(9)  Any  item  of  individual  equipment 
(Federal  Supply  Classification  8465) 
manufactured  from  or  containing  any  of 
the  listed  fibers,  yams,  fabrics,  or 
materials. 
•        •        •        •        • 

4.  Section  225.7002-2  is  amended  by 
revising  paragraphs  (e)  and  (})  to  read  as 
follows: 

22S.7002-2    Exacsptions. 

(e)  Acquisitions  not  exceeding  the 
simplified  acquisition  threshold. 

(j)  Purchase  of  fibers  and  yams  that 
are  for  use  in  synthetic  fabric  or  coated 
synthetic  fabric,  if  such  fabric  is  to  be 
used  as  a  component  of  an  end  item  not 
classified  in  Federal  Supply  Group  83, 
Textile/leather/furs/apparel/ findings/ 
tents/flags,  or  Federal  Supply  Group  84. 
Clothing,  Individual  Equipment  and 
Insignia. 

PART  244— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

5.  Subpart  244.4  is  added  to  read  as 
follows: 


Subpart  244.4— Subcontracts  for 
Commercial  Items  and  Commercial 
Components 

244.403    Contract  clause. 

Subpart  244.4 — Subcontracts  for 
Commercial  Items  and  Commercial 
Components 

244.403    Contract  clause. 

Use  the  clause  at  252.244-7000, 
Subcontracts  for  Commercial  Items  and 
Commercial  Components  (DoD 
Contracts),  in  solicitations  and  contract 
for  supplies  or  services  other  than 
commercial  items,  that  contain  the 
clause  at  252.225-7014,  Preference  for 
Domestic  Specialty  Metals,  Alternate  I. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

6.  Section  252.212-7001  is  amended 
by  revising  the  clause  date  to  read  "(FEB 
1997)";  and  by  adding  paragraph  (c)  to 
the  clause  to  read  as  follows: 

2S2.21 2-7001    Contract  terms  and 
conditions  required  to  Implement  statutes 
or  Executive  Orders  applicable  to  Defense 
acquisitions  of  commercial  items. 

•  •        •        *        • 

(c)  In  addition  to  the  clauses  listed  in 
paragraph  (e)  of  the  Contract  Terms  and 
Conditions  Required  to  Implement  Statutes 
or  Executive  Orders-Commercial  Items  clause 
of  this  contract,  the  Contractor  shall  include 
the  terms  of  the  following  clause,  if 
applicable,  in  subcontracts  for  commercial 
items  or  commercial  components,  awarded  at 
any  tier  under  this  contract: 

252.225-7014.  Preference  for  Domestic 
Specialty  Metals,  Alternate  I  (10  U.S.C.  2241 
note). 

(End  of  clause) 

7.  Section  252.225-7012  is  amended 
by  revising  the  clause  date  to  read  "(FEB 
1997)";  and  by  revising  paragraphs 
(a)(7),  (a)(10).  and  (b)(4)  of  the  clause  to 
read  as  follows: 

2S2.22S-7012    Preference  for  certain 
domestic  commogpies. 

•  •        •        •        • 

(a)*  •  • 

(7)  Synthetic  febric,  and  coated  synthetic 
fabric,  including  all  textile  fibers  and  yams 
that  are  for  use  in  such  fabrics; 

•  *         •         *         • 

(10)  Any  item  of  individual  equipment 
(Federal  Supply  Classification  8465) 
manufactured  hom  or  containing  such  fibers, 
yams,  fabrics,  or  materials. 

(b)*  *  • 

(4)  To  purchases  of  fibers  and  yaras  that 
are  for  use  in  synthetic  fabric  or  coated 
synthetic  fabric,  if  such  febric  is  to  be  used 
as  a  component  of  an  end  item  not  classified 
in  Federal  Supply  Group  83,  Textile/leather/ 
furs/appareiyfindings/tents/flags,  or  Federal 


Supply  Group  84,  Clothing,  Individual 
Equipment  and  Insignia. 
(End  of  clause) 

8.  Section  252.225-7014  is  amended 
by  revising  the  clause  date  to  read  "(FEB 
1997)";  and  by  revising  paragraph  (c)(4) 
of  the  clause  and  Alternate  1  to  read  as 
follows: 

252.225-7014    Preference  for  domestic 
specialty  metals. 

***** 

(c)*  *  * 

(4)  The  specialty  metal  is  purchased  by  a 
subcontractor  at  any  tier. 
(End  of  clause) 

Altemate  I  (Feb  1997) 

As  prescribed  in  225.7002-3(b),  substitute 
the  following  paragraph  (c)  for  paragraph  (c) 
of  the  basic  clause,  and  add  the  following 
paragraph  (d)  to  the  basic  clause: 

(c)  This  clause  does  not  apply  to' the  extent 
that— 

(1)  The  Secretary  or  designee  determines 
that  a  satisfactory  quality  and  sufficient 
quantity  of  such  articles  cannot  be  acquired 
when  needed  at  U.S.  marliet  prices; 

(2)  The  acquisition  is  for  an  end  product 
of  a  country  listed  in  subsection  225.872-1 
of  the  Defense  Federal  Acquisition 
Regulation  Supplement;  or 

(3)  The  acquisition  is  necessary  to  comply 
with  agreements  with  foreign  governments 
requiring  the  United  States  to  purchase 
supplies  from  foreign  sources  to  offset  sales 
made  by  the  U.S.  Government  or  U.S.  firms 
under  approved  programs. 

(d)  The  Contractor  agrees  to  include  the 
terms  of  this  clause,  including  this  paragraph 
(d),  in  every  subcontract  or  purchase  order 
awarded  under  this  contract  unless  the  item 
being  purchased  contains  no  specialty 
metals. 

9.  Section  252.244-7000  is  added  to 
read  as  follows: 

252.244-7000    Subcontracts  for 
commercial  items  and  commercial 
components  (DoD  contracts). 

As  presq-ibed  in  244.403,  use  the  following 
clause: 

Subcontracts  for  Commercial  Items  and 
Commercial  Components  (DoD  Contracts) 
(Feb  1997) 

In  addition  to  the  clauses  listed  in 
paragraph  (c)  of  the  Subcontracts  for 
Commercial  Items  and  Commercial 
Components  clause  of  this  contract,  the 
Contractor  shall  include  the  terms  of  the 
following  clause,  if  applicable,  in 
subcontracts  for  commercial  items  or 
commercial  components,  awarded  at  any  tier 
under  this  contract: 

252.225-7014,  Preference  for  Domestic 
Specialty  Metals,  Alternate  I  (10  U.S.C.  2241 
note). 

(End  of  clause) 

|FR  Doc.  97-3019  Filed  2-6-97;  8:45  ami' 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart679 

[Doclwt  No.  961114318-0318-01;  I.D. 
0e0397F] 

FIsiieries  of  the  Exclushw  Economic 
Zone  Off  Aiasica;  AVka  Maclcerei  in  the 
Eastern  Aleutian  District  and  Bering 
Sea  Subarea  of  the  Bering  Sea  and 
Aleutian  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NCAA), 
Commerce. 
ACTKM:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Atlca  mackerel  in  the  Eastern 
Aleutian  I^istrict  and  the  Bering  Sea 
Subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI).  This 
action  is  necessary  to  prevent  exceeding 
the  1997  interim  specifications  of  Atka 
mackerel  in  these  areas. 
EFFECTIVE  DATE:  1200  hrs.  Alaska  local 
time  (A.l.t.).  February  4, 1997,  until 
2400  hrs.  A.l.t.,  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groimdfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
Subpart  H  of  50  CFR  parts  600  and  679. 

The  1997  interim  specifications  of 
Atka  mackerel  total  allowable  catch  for 
the  Eastern  Aleutian  District  and  the 
Bering  Sea  Subarea  was  established  by 
Interim  1997  Harvest  Specifications  (61 
FR  60044,  November  26, 1996]  for  the 
BSAI  as  3,187  metric  tons  (mt).  See 
§679.20(c)(2)(ii). 

In  accordance  with  §  679.20(d)(1),  the 
Administrator,  Alaslca  Region,  NMFS 
(Regional  Administrator),  has 
determined  that  the  1997  interim 


specification  for  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  Subarea  soon  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
estabUshing  a  directed  fishing 
allowance  of  2,587  mt,  and  is  setting 
aside  the  remaining  600  mt  as  bycatch 
to  support  other  anticipated  groimdfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  soon  will  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  Subarea. 

Maximiun  retainable  bycatch  amoimts 
for  appUcable  gear  types  may  be  foimd 
in  the  regulations  at  §  679.20(e). 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.G. 
12866. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  February  3, 1997. 
Bruce  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc  97-3089  Filed  2-4-97;  3:52  pm] 
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50CFRPart679 

[Doctot  No.  961 126333-6333-01 ;  LD. 
020397D] 

Fisheries  of  the  Exclushre  Economic 
Zone  Off  Alaska;  Pollock  In  Statistical 
Area  630 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Qosure. 

SUMMARY:  NMFS  is  prohibiting  the 
directed  fishery  for  pollock  in  Statistical 
Area  630  in  the  Gulf  of  Alaska  (GOA). 
This  action  is  necessary  to  prevent 
exceeding  the  interim  specification  for 
pollock  in  this  area. 
EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.),  February  4, 1997.  until 
superseded  by  the  Final  1997  Harvest 
Specifications  for  groundfish. 


FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 

SUPPLEMENTARY  INFORMATXM:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  600  and  50  CFR  part  679. 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
630  was  established  by  Interim  1997 
Harvest  Specifications  (61  FR  64299, 
December  4, 1996]  as  4,875  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(2)(i). 

In  accordance  with  §67g.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  1997  interim 
specification  of  pollock  in  Statistical 
Area  630  soon  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  4,675  mt,  and  is  setting 
aside  the  remaining  200  mt  as  bycatch 
to  support  other  anticipated  groimdfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 
Area  630  until  superseded  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish. 

Maximum  retainable  bycatch  amoimts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Clasnfication 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Autluirfty:  16  U.S.C  1801  etseq. 

Dated:  February  3. 1997. 
Bruce  MoreiieMl, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  NationaJ  Marine  Fisheries  Service. 
(FR  Doc.  97-3088  Filed  2-4-97;  3:52  pml 
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Federal  Register 
Vol.  62,  No.  26 

Friday,  February  7,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Offlc«  of  Energy  Efficiency  and 
Renewable  Energy 

10CFRPart430 

(Docket  No.  EE-RM-97-600] 

RIN  1904-AA7S 

Energy  Conservation  Program  for 
Consumer  Products:  Public  Workshop 
on  Revised  Life  Cycle  Cost  and 
Engineering  Analysis  of  Ruorescent 
l-amp  Ballasts 

AGENCY:  Office  of  Energy  Effidency  and 
Renewable  Energy,  Department  of 
Energy  (IX)E) 

ACTION:  Notice  of  availability  and  public 
workshop. 

SUMMARY:  The  Department  of  Energy 
(the  Department  or  DOE)  today  gives 
notice  that  copies  of  the  "Revised  Draft 
Report  on  Potential  Impact  of  Possible 
Energy  Efficiency  Levels  for  Fluorescent 
Lamp  Ballasts,"  and  "Summary  Report 
of  Interviews"  are  available  for  review 
and  comment.  In  addition,  the 
Department  will  hold  a  public 
workshop  to  discuss  the  reports  and 
other  relevant  topics  pertaining  to 
possible  revised  energy  efficiency  levels 
for  fluorescent  lamp  ballasts. 
DATES:  Written  comments  in  response  to 
this  notice  must  be  received  by  April  1, 
1997.  The  pubhc  workshop  will  be  held 
on  Tuesday,  March  18, 1997,  from  9:30 
a.m.  to  4:30  p.m. 
ADDRESSES:  Copies  of  the  reports 
entitled  "Revised  Draft  Report  on 
Potential  Impact  of  Possible  Energy 
Efficiency  Levels  for  Fluorescent  Lamp 
Ballasts,"  and  "Sununary  Report  of 
Interviews"  may  be  obtained  from 
Sandy  Beall  at:  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-43, 1000 
Independence  Avenue,  SW, 
Washington.  DC  20585-0121.  (202)  586- 
7574.  These  documents  may  be  read  at 
the  CXDE  Freedom  of  Information 
Reading  Room,  U.S.  DOE.  Room  lE- 
190, 1000  Independence  Avenue,  SW, 


Washington,  DC  20585,  (202)  586-3142, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Written  comments  are  welcomed. 
Please  submit  10  copies  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
■    Efficiency  and  Renewable  Energy, 
"Ballast  Docket  No.  EE-RM-97-500," 
EE-43,  Room  lJ-018,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

The  workshop  will  be  held  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  Room  lE-245, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Anthony  T.  Balducci,  U.S. 
Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Mail  Station  EE-43, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121,  Phone: 
(202)  586-8459.  Fax:  (202)  586-4617, 
E-mail:  anthony.balducci@hq.doe.gov 
Ms.  Sandy  Beall,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE-43, 1000  Independence  Avenue, 
SW..  Washington,  DC  20585-0121, 
(202)  586-7574 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  has  initiated  an 
extensive  standards  rulemaking  process 
improvement  effort  to  expedite  and 
improve  the  procedures  for  developing 
appliance  efficiency  standards.  This 
effort  includes  priority  setting  for 
various  products,  and  the  E)epartment 
has  determined  that  the  fluorescent 
lamp  ballast  standards  rulemaking  be 
assigned  a  "High  Priority."  The  new 
process  is  described  in  the  July  15, 
1996,  Federal  Register,  and  includes  a 
planning  and  prioritization  process, 
data  collection  and  analysis,  and 
decision  making  criteria.  (61  FR  36973). 

The  Def>artment  is  making  available 
the  following  docxunents:  "Revised 
Draft  Report  on  Potential  Impact  of 
Possible  Energy  Efficiency  Levels  for 
Fluorescent  Lamp  Ballasts,"  and 
"Summary  Report  of  Interviews."  The 
revised  analysis  of  energy  efficiency 
levels  identifies  product  categories  and 
includes  life  cycle  cost  (LCC)  and 
engineering  analyses  of  the  options 
being  considered  as  potential  standards 
levels  for  ballasts.  The  report  is  a 
revision  of  a  February  1996  report  and 


incorporates  comments  from  the  Jime 
1996  workshop  and  stakeholder 
interviews.  The  interview  summary 
report  contains  summaries  of 
discussions  that  DOE  held  with 
manufactiu^rs  and  other  interested 
parties  regarding  technical,  economic 
and  ballast  industry  issues. 

In  order  to  determme  how  to  proceed 
with  a  rulemaking  concerning  standards 
for  fluorescent  lamp  ballasts,  the 
Department  is  taking  steps  consistent 
with  the  new  process  for  developing 
efficiency  standards.  To  obtain 
information  from  stakeholders  and 
interested  parties  relative  to  the  revised 
LCC  and  engineering  analyses,  the 
interview  simimaries,  and  other  relevant 
topics  pertaining  to  the  energy 
efficiency  levels  for  fluorescent  lamp 
ballasts,  a  workshop  will  be  held  on 
Tuesday,  March  18, 1997.  The 
workshop  will  be  held  at  the  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585-0121  in  Room 
lE-245  from  9:30  a.m.  to  4:30  p.m.  In 
addition,  the  Department  invites  the 
submission  of  written  comments  on  the 
Draft  Report  and  on  the  Report  of 
Interviews. 

The  tentative  list  of  major  topics  for 
discussion  at  the  workshop  is  as 
follows: 

A.  The  Life  Cycle  Cost  (LCC)  discussion 

will  focus  on  the  comparison  of  the 
LCC  for 

1.  Energy  Efficient  Magnetic  (EEM) 
Ballasts  v.  Cathode  Cutout  Ballasts 

2.  EEM  Ballasts  v.  Electronic  Rapid 
Start  Ballasts 

B.  The  Engineering  Analysis  discussion 

will  focus  on: 

1.  Ballast  Life 

2.  Ballast  Prices 

3.  Energy  Prices 

C.  The  Interviews  discussion  will  focus 

on  how  DOE  will  use  the  qualitative 

data  it  has  gathered. 
The  Department  will  use  the 
information  in  the  revised  draft  report, 
the  stakeholder  interviews,  comments 
bom  the  workshop,  and  written 
comments  to  guide  its  approach  to 
development  of  new  efficiency 
standards  for  fluorescent  lamp  ballasts. 

Copies  of  the  two  above  mentioned 
reports  and  this  notice  are  available  in 
the  DOE  Freedom  of  Information 
Reading  Room.  A  copy  of  the  workshop 
transcript  and  comments  received  will 
be  available  in  the  DOE  public  reading 
room. 
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Please  notiiy  Sandy  Beall  at  the  above 
address  of  your  intention  to  attend  the 
workshop  or  if  you  have  written 
conunents. 

Issued  in  Washington,  DC  on  January  31, 
1997. 

Christine  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  97-3063  Filed  2-6-97;  8:45  am) 
BtLLMQ  CODE  645(M)1-P 


DEPARTMEMT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9»-NM-26(MD] 
RIN  2120-nAA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200,  -300.  and  -400 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -200, 
-300,  and  -400  series  airplanes.  This 
proposal  would  require  a  one-time 
visual  inspection  to  determine  the  part 
number  of  the  fuel  shutoff  valve 
installed  in  the  outboard  engines.  The 
proposed  AD  also  would  require 
replacement  of  certain  valves  with  new 
valves,  or  modification  of  the  spar  valve 
body  assembly,  and  various  follow-on 
actions.  This  proposal  is  prompted  by 
reports  indicating  that,  due  to  high  fuel 
pressure,  certain  fuel  system 
components  of  the  outboard  engines 
have  failed  on  in-service  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  such  high  fuel 
pressure,  which  could  result  in  failure 
of  the  fiiel  system  components;  this 
situation  could  result  in  fuel  leakage 
and,  consequently,  lead  to  an  engine 
fire. 

DATES:  Comments  must  be  received  by 
March  20. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
260-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle.  Washington 
98124-2207;  or  ITT  Aerospace  Controls, 
28150  Industry  Drive,  Valencia. 
California  91355.  This  information  may 
be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTI«R  INFORMATION  CONTACT: 
Sulmo  Mariano,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2686; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regiilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-260-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-260-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
indicating  that,  due  to  high  fuel 
pressure,  the  fuel  system  components  of 


the  outboard  engines  have  failed  on 
Boeing  Model  747  series  airplanes: 

1.  Four  incidents  on  airplanes 
powered  by  General  Electric  engines  in 
which  the  fuel  pump  inlet  of  the  engine 
was  found  to  be  cracked. 

2.  Two  incidents  on  airplanes 
powered  by  Rolls  Royce  engines,  in 
which  the  low  pressure  fuel  filter 
housing  on  the  engine  was  found  to  be 
cracked. 

3.  Two  incidents  on  airplanes 
powered  by  Rolls  Royce  engines,  in 
which  the  fuel  cooled  oil  cooler  on  the 
engine  was  found  to  be  ruptiued. 

The  existing  design  of  the  fuel  shutoff 
spar  valve  installed  on  certain  Model 
747  series  airplanes  powered  by  General 
Electric  and  Rolls  Royce  engines  can 
cause  high  pressiue  to  occur  in  the  fuel 
line.  Hi^  fuel  pressure  can  occur  after 
the  fuel  shutoff  spar  valve  and  the 
engine  fuel  shutoff  valve  are  closed 
during  engine  shutdown.  This  can  result 
in  heating  of  the  trapped  fuel  and. 
because  these  valves  are  closed,  the 
pressure  created  from  the  heating 
process  is  not  released. 

Fiigh  fuel  pressure  could  result  in 
failure  of  the  fuel  system  components.  If 
any  of  these  components  fails,  the 
resultant  fuel  leakage  could  result  in  a 
possible  engine  fire. 

Explanation  of  Relevant  Serrice 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
28A2199.  dated  August  1, 1996.  The 
alert  service  bulletin  describes 
procedures  for  performing  a  visvial 
inspection  to  determine  the  part  number 
of  the  fuel  shutoff  valve  installed  in  the 
left  and  right-hand  outboard  engines; 
and  replacement  of  certain  valves  with 
new  valves  and  various  follow-on 
actions,  if  necessary.  [These  follow-on 
actions  include  aUgning  valve(s). 
performing  a  check  to  detect  leaks,  and 
correcting  any  discrepancy.]  The  new 
fuel  shutoff  valve  will  ensure  that  the 
fuel  pressure  is  released  at  55-70 
pounds  per  square  inch  gauge  (p.s.i.g.). 

The  FAA  has  also  reviewed  and 
approved  ill  Service  Bulletins 
SB125120-28-01,  SB107970-28-01. 
and  SB125334-28-01;  all  dated  July  15. 
1996.  These  service  bulletins  describe 
procedures  for  modification  of  the  spar 
valve  body  assembly.  The  modifications 
involve  replacement  of  the  thermal 
relief  valves  located  in  the  valve  disc 
with  new  thermal  relief  valves.  Back 
pressure  on  the  thermal  relief  valve  can 
cause  the  valves  to  open  at  a  higher 
pressure  than  desired.  Accomplishment 
of  these  modifications  will  reduce  the 
opening  pressure  of  the  thermal  relief 
valves. 
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Explanation  (rf'ReqiurcnMnts  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  visual  inspection  to 
verify  if  the  proper  fuel  shutoff  valve  is 
installed  in  die  left  and  right-hand 
outboard  engines.  The  proposed  AD  also 
would  require  replacement  of  any 
improper  valve  with  a  new  valve  or 
modification  of  the  spar  valve  body 
assembly,  and  various  follow-on 
actions.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously. 

The  FAA  also  has  determined  that, 
following  accomplishment  of  the 
proposed  visual  inspection  and 
replacement  or  modifications,  a  one- 
time inspection  to  detect  fuel  leaks  of 
the  components  between  the  hiel 
shutoff  spar  valve  and  the  engine  fuel 
shutoff  valve  to  ascertain  the  integrity  of 
these  components  is  necessary,  l^s 
proposed  AD  would  require  that  this 
one-time  inspection  for  leakage  be 
accomplished  and  that  any  discrepant 
part  be  replaced  with  a  serviceable  part. 
These  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
applicable  section  that  pertains  to  Rolls 
Royce  RB211  series  engines  or  General 
Electric  CF6-60C  and  CF6-45/50  series 
engines  in  Chapter  71  of  the  Boeing  747 
Airplane  Maintenance  Manual  (AMM). 

Coil  Impact 

There  are  approximately  418  Boeing 
Model  747-100,  -200,  -300,  and  -400 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet  The  FAA  estimates 
that  24  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD. 

h  would  take  approximately  4  wotk 
hours  per  airplane  to  accomplish  the 
proposed  one-time  visual  inspection  to 
determine  the  part  number  of  the  valve, 
at  an  average  labor  rate  of  $60  per  worii 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  visual  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
S5.760.  or  $240  per  airplane. 

The  cost  impact  figure  disciissed 
above  is  based  on  assiunptions  that  no 
operator  has  yti  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Should  an  operator  elect  to  modify 
the  valve  body  assembly  of  the  fuel 
system  rather  than  replace  a  discrepant 
valve,  it  would  take  approximately  20 
work  hours  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour. 


Required  parts  would  cost 
approximately  $404  (2  kits)  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  any  necessary  modification 
action  is  estimated  to  be  $1,604  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  necessary  one-time 
inspection  to  detect  leaks  and  cracks 
(after  replacement  of  the  valve  or 
modification  of  the  assembly),  it  would 
take  approximately  16  work  hours  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  one-time 
inspection  is  estimated  to  be  $960  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  sul»tantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subject*  in  14  CFR  Put  30 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

TIm  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regxilations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthoritjr:  49  U.S.C  106(g).  40113. 44701. 


{39.13    [A 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  96-NM-260-AD. 

Applicxibility:  Model  747-100.  -200.  -300, 
and  -400  series  airplanes,  having  line 
numbers  001  through  1006,  inclusive,  and 
powered  by  General  Electric  or  Rolls  Royce 
engines;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiiect  of  the  modification,  alteration,  or 
repair  on  the  unsafis  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  high  fuel  pressure  in 
components  between  the  fuel  shutoff  spar 
valve  and  the  engine  fuel  shutoff  valve, 
wliich  could  result  in  failure  of  the  fuel 
system  components,  lead  to  fuel  leakage,  and, 
consequently,  lead  to  a  possible  engine  fire, 
accompUsh  the  following: 

(a)  Witliin  12  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  visual 
inspection  to  determine  the  pwrt  number  of 
the  fuel  shutoff  valve  installed  in  the  left- 
and  right-liand  outboard  engines,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-28A2199,  dated  August  1, 1996. 

(1)  If  a  valve  having  P/N  S343T003-40  (ITT 
P/N  125334D-1)  islnstalled,  no  further 
action  is  required  by  this  AD. 

(2)  If  a  valve  having  P/N  S343T003-40  (ITT 
P/N  125334I>-1)  is  not  installed,  prior  to 
further  flight.  accompUsh  either  paragraph 
(aX2)(i}or(a)(2)(ii)ofthisAD. 

(i)  Replace  the  valve  with  a  new  valve,  in 
accordance  with  the  alert  service  bulletin. 
Prior  to  further  flight  foUowing 
accomplishment  of  the  replaconent,  align  the 
valve(8),  perform  a  check  to  detect  leaks,  and 
ccHTBCt  any  discrepancy,  in  accordance  with 
the  alert  service  bulletin.  Or 

(u)  Modify  the  valve  body  assembly  of  the 
fuel  system  in  accordance  with  ITT  Service 
Bulletin  SB125120-28-01.  ITT  Service 
Bulletin  SB107970-28-01,  and  ITT  Service 
Bulletin  SBl  25334-28-01;  all  dated  July  15, 
1996. 

(b)  Prior  to  further  flight  following 
accomplishment  of  paragraph  (aX2)  of  tliis 
AD,  perform  a  one-time  inspection  to  detect 
fuel  leaks  of  the  components  between  the 
fiiel  shutoff  spar  valve  and  the  engine  fuel 
shutoff  valve  on  aU  four  engines,  in 
accordance  with  the  appUcable  section  that 
pertains  to  Rolls  Royce  RB211  series  engines 
or  General  Electric  CF5-80C  and  CF6-45/50 
series  engines  in  Chapter  71  of  the  Boeing 
747  Airplane  Maintenance  Manual  (AMM).  If 
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any  leak  is  detected,  prior  to  further  flight, 
replace  the  part  with  a  serviceable  part. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Airpaft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
31, 1997. 
Dancll  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-3029  Filed  2-6-97;  8:45  am) 

MLLMa  COM  4t10-13-P 


14  CFR  Part  39 

[Dodwt  No.  96-NM-137-AD] 

RIN  2120-^AA64 

Airworthiness  Directives; 
Construcciones  Aeronauticas,  SA. 
(CASA)  IModei  CN-235  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwortftiness 
directive  (AD)  that  is  applicable  to 
certain  CASA  Model  CN-235  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  of  the  torsion 
tubes  and  fittings  of  the  elevator  and 
rudder  assemblies  to  detect  stress 
corrosion  cracking,  and  replacement  of 
cracked  parts.  This  proposed  action  also 
would  require  the  accomplishment  of  a 
modification  that  would  constitute 
terminating  action  for  the  repetitive 
inspections.  This  proposal  is  prompted 
by  reports  indicating  that  stress 
corrosion  cracking  in  these  parts  has 
been  found  on  some  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  control 
of  the  elevator  and/or  rudder,  due  to 
failure  of  the  elevator  and/or  rudder 
assemblies  as  a  result  of  stress  corrosion 
cracking. 

DATES:  Comments  must  be  received  by 
March  20. 1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Aiiplane  Directorate,  ANM-103. 
Attention:  Rules  [)ocket  No.  96-4'4M- 
137-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Construcciones  Aeronauticas,  S.A., 
Getafe,  Madrid.  Spain.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Chinn,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2799;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  IDocket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-137-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 


ANM-103,  Attention:  Rules  Docket  No. 
96-NM-137-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direccion  General  de  Aviacion 
(DGAC),  which  is  the  airworthiness 
authority  for  Spain,  has  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  CASA  Model  CN-235  series 
airplanes.  The  DGAC  advises  that  it  has 
received  reports  indicating  that  stress 
corrosion  cracks  were  detected  in  the 
torsion  tubes  and  fittings  of  the  elevator 
and  rudder  assemblies  on  some  of  these 
airplanes.  This  condition,  if  not 
corrected,  could  result  in  failure  of  these 
assemblies  and  subsequent  loss  of 
control  of  the  elevator  and/or  rudder. 

Explanation  of  Relevant  Service 
Information 

CASA  has  issued  Service  Bulletin  SB- 
235-27-05,  Revision  1,  dated  September 
29, 1993  (for  non-military  airplanes), 
and  Service  Bulletin  SB-235-27-05M, 
Revision  2,  dated  January  25, 1996  (for 
military  airplanes).  These  service 
bulletins  describe  procedures  for 
conducting  repetitive  visual  inspections 
of  the  torsion  tubes  for  the  rudder  and 
elevator  to  detect  stress  corrosion 
cracking,  and  replacement  of  discrepant 
tubes  with  tubes  of  a  new  design. 
Installation  of  the  newly-designed 
torsion  tubes  is  intended  to  preclude 
stress  corrosion  cracking  and  eliminates 
the  need  for  repetitive  visual 
inspections. 

The  DGAC  classified  Service  Bulletin 
SB-235-27-05  (for  non-military 
airplanes)  as  mandatory  and  issued 
Spanish  airworthiness  directive  06/94, 
dated  August  1994,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  Spain.  The  DGAC  classified 
Service  Bulletin  SB-235-27-05M  (for 
military  airplanes)  as  "recommended." 

FAA's  Conclusions 

This  airplane~model  is  manufactured 
in  Spain  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  EX^AC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 
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Explanation  of  Raquiranwnts  of 
PrapoaadRnle 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  the  proposed  AO  would 
require  repetitive  visual  inspections  of 
the  iorsion  tubes  and  fittings  of  the 
rudder  and  elevator  assemblies  to  detect 
stress  corrosion  cracking,  and 
replacement  of  discrepant  parts.  This 
proposed  AD  also  would  require  the 
eventiial  installation  of  newly-designed 
torsion  tubes  assemblies  on  all 
airplanes,  which,  when  accomplished, 
would  constitute  terminating  action  for 
the  required  inspections.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  applicable 
service  bulletin  described  previously. 

Differences  Between  Proposed  AD  and 
Parallel  Spanish  Action 

Operators  should  note  that  the 
Spanish  DGAC  has  not  mandated  the 
accomplishment  of  the  terminating 
modification;  however,  this  AD 
proposes  to  require  it. 

llie  FAA  has  determined  that  long 
term  continued  operational  safety  will 
be  better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long 
term  inspections  may  not  be  providing 
the  degree  of  safety  assurance  necessary 
for  the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
omphasis  on  design  improvements.  The 
proposed  modification  requirement  is  in 
consonance  with  these  considerations. 

CostlnqMct 

The  FAA  estimates  that  1  CASA 
Model  CN-235  series  airplane  of  U.S. 
registry  would  be  aOected  by  this 
proposed  AD. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  each 
proposed  visual  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  insi)ections  on  the 
single  affected  U.S.  operator  is 
estimated  to  be  $360  per  inspection. 

It  would  take  approximately  40  woik 
hours  to  accomplish  the  proposed 
terminating  modification,  at  an  average 
labor  rate  of  $60  per  work  hour.  (The 
work  hour  figure  does  not  include  the 
time  needed  for  preparation  of  the 
airplane  or  equipment:  familiarization 
with  the  service  bulletin;  curing  times 
for  adhesive,  sealant,  paint,  etc.;  tool 
collection;  or  down  time.)  Required 


parts  would  cost  approximately  $8,900 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
modification  on  the  single  affected  U.S. 
operators  is  estimated  to  be  $9,140. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Propaaed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

f  39.13    [Amamtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

CASA:  Docket  96-NM-137-AD. 


Applicability:  Model  CN-235  airplanes  as 
listed  in  CASA  Service  Bulletin  SB-235-27- 
05,  Revision  1,  dated  September  29, 1993 
(non-military  airplanes),  and  CASA  Service 
Bulletin  SB-235-27-05M.  Revision  2.  dated 
January  25. 1996  (military  airplanes); 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  control  of  the  elevator 
and/or  rudder,  due  to  failure  of  the  elevator 
and/or  rudder  assemblies  as  a  result  of  stress 
corrosion  cracking  in  the  torsion  tubes  and 
fittings,  accomplish  the  following: 

Note  2:  Actions  required  by  this  AD  that 
were  accomplished  previous  to  the  effiective 
date  of  this  AD,  and  in  accordance  with 
earlier  versions  of  the  specified  CASA  service 
bulletins,  are  considered  acceptable  for 
compliance  with  the  applicable  requirements 
of  this  AD. 

(a)  At  the  applicable  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD, 
conduct  a  \1sual  inspection  of  the  torsion 
(torsion)  tubes  on  the  elevator  and  rudder 
assemblies  to  detect  stress  corrosion 
cracking,  in  accordance  with  CASA  Service 
Bulletin  SB-235-27-05,  Revision  1,  dated 
September  29, 1993  (for  non-military 
airplanes)  or  CASA  Service  Bulletin  SB-235- 
27-05M,  Revision  2,  dated  January  25, 1996 
(for  miUtary  airplanes),  as  applicable. 

(1)  For  airplanes  that  have  accvunulated 
more  than  600  total  hours  Ume-in-service,  or 
more  than  1,000  total  landings,  as  of  the 
effective  date  of  this  AD:  Conduct  the 
inspection  required  by  paragraph  (a)  of  this 
AD  prior  to  the  accumulation  of  50  hours 
time-in-service,  or  100  landings,  or  within  3 
months,  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(2)  For  all  other  airplanes:  Conduct  the 
inspection  required  by  paragraph  (a)  of  this 
AD  prior  to  the  acnunulation  of  600  total 
hours  time- in-service,  or  1,000  total  landings, 
or  within  6  months,  after  the  effective  date 
of  this  AD,  whichever  occurs  first. 

(b)  If  no  cradung  is  detected  during  the    ' 
inspection  required  by  paragraph  (a)  of  this 
AD,  repeat  that  inspection  at  intervals  not  to 
exceed  600  hours  time-in-service,  or  1,000 
landings,  or  6  months,  whichever  occurs 
first. 

(c)  If  any  cracking  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  Qight,  accomplish  either 
paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(1)  Replace  cracked  parts  with  a  new  parts 
of  the  original  design,  in  accordance  with  the 
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service  bulletin.  After  replacement,  repeat 
the  visual  inspection  required  by  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  GOO 
hours  time-in-service,  or  1,000  landings,  or  6 
months,  v/hichever  occurs  first.  OR 

(2)  Replace  cracked  parts  with  a  newly- 
designed  parts,  in  accordance  with  CASA 
Service  Bulletin  SB-235-27-05,  Revision  1, 
dated  September  29, 1993  (for  non-military 
airplanes);  or  CASA  Service  Bulletin  SB- 
235-27-05M,  Revision  2,  dated  January 
25,1996  (for  military  airplanes);  as 
applicable.  This  replacement  constitutes 
terminating  action  for  the.repetitive  visual 
inspections  of  that  part  required  by 
paragraph  (b)  of  this  AD. 

(d)  Within  2  years  after  the  effective  date 
of  this  AD,  replace  all  original  design  parts 
comprising  the  torsion  tube  assemblies  on 
the  elevator  and  rudder  assemblies  with 
newly-designed  parts,  in  accordance  with 
CASA  Service  Bulletin  SB-235-27-05, 
Revision  1,  dated  September  29, 1993  (for 
non-military  airplanes);  or  CASA  Service 
Bulletin  SB-235-27-05M,  Revision  2,  dated 
January  25, 1996  (for  military  airplanes);  as 
applicable.  This  action  constitutes 
terminating  action  for  the  inspection 
requirements  of  this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
31. 1997. 

Durell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  97-3028  Filed  2-6-97;  8:45  am] 
MUMQ  COM  4«10-1»4I 


14  CFR  Part  39 

[Dodwt  No.  9&-CE-60-AD] 

nN212fr-AAM 

Airworttiiness  Directives;  The  New 
Piper  Aircraft,  inc.  (Formerty  Piper 
Aircraft  Corporation)  IModeis  PA-31, 
PA-31-d25,  PA-d1-350,  PA-31  P,  PA- 
31T1,  and  PA-31T  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  This  document  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AD)  that  would  have  applied 
to  The  New  Piper  Aircraft,  Inc.  (Piper) 
Models  PA-31.  PA-31-325,  PA-31-350, 
PA-31P.  PA-31T1.  and  PA-31T 
airplanes.  That  NPRM  would  have 
superseded  AD  80-26-05  with  a  new 
AD  that  would  have  retained  the 
requirement  of  repetitively  inspecting 
the  main  landing  gear  (MLG)  inboard 
door  hinges  and  attachment  angles  for 
cracks,  and  replacing  any  cracked  MLG 
inboard  door  hinge  or  attachment  angle; 
and  would  have  required  incorporating 
MLG  inboard  door  hinge  and 
attachment  angle  assembly,  part  niunber 
(P/N)  47529-32,  as  terminating  action 
for  the  repetitive  inspection 
requirement.  Since  the  issuance  of  the 
NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  received 
reports  of  cracks  in  the  P/N  47529-32 
Nfl^G  inboard  door  hinge  and 
attachment  angle  assembly,  and  has 
determined  that  more  information  and 
analysis  is  needed  before  hinge 
assembly  replacements  are  mandated 
through  an  AD.  The  FAA  will  solicit 
service  history  and  comments  from 
aHected  airplane  owners/operators  in  a 
separate  action  through  an  advanced 
notice  of  proposed  rulemaking 
(ANPRM).  Based  on  the  comments,  the 
FAA  may  initiate  further  rulemaking  in 
the  future. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Piper  Models  PA-31,  PA-31- 
325.  PA-31-350.  PA-31P,  PA-31T1,  and 
PA-31T  airplanes  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  December  7, 
1995  (60  FR  62774).  The  action 
proposed  to  supersede  AD  80-26-05, 
Amendment  39-3994,  with  a  new  AD 
that  would  (1)  retain  the  requirement  of 
repetitively  inspecting  the  MLG  inboard 
door  binges  and  attachment  angles  for 
cracks,  and  replacing  any  cracked  MLG 
inboard  door  hinge  or  attachment  angle; 
and  (2)  require  incorporating  a  MLG 
inboard  door  hinge  and  attachment 
angle  assembly  of  improved  design  (part 
number  47529-32)  or  FAA-approved 


hinges  and  angles  made  of  steel  as 
terminating  actioafor  the  repetitive 
inspection  requirement. 
Accomplishment  of  the  proposed 
inspections  would  be  in  accordance 
with  Piper  Service  Bulletin  (SB)  No. 
682,  dated  July  24, 1980. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration^has  been  given  to  the  one 
comment  received.  ^ 

Improved  Design  Hinge  Assemblies 
Susceptible  to  Fatigue  Cracking 

The  commenter  believes  that  the 
improved  hinge  assemblies,  part 
number  (P/N)  47529-32.-are  also 
susceptible  to  fatigue  cracking,  and  that 
installing  this  assembly  should  not 
eliminate  the  need  for  the  repetitive 
inspections  cturently  required  by  AD 
80-26-05.  The  commenter  states  that 
three  failures  and  three  incidents  related 
to  fatigue  cracking  of  the  P/N  47529-32 
hinge  assemblies  have  occurred  on  the 
conunenter's  fleet  of  airplanes. 

The  FAA  conducted  a  review  of  the 
manufacturer's  service  history  and 
service  difficulty  reports  in  the  FAA 
database  associated  with  the  P/N 
47529-32  main  landing  gear  hinge 
assembly.  Based  on  a  review  of  this 
information,  including  the  information 
received  from  the  commenter,  the  FAA 
has  determined  that  more  information 
and  analysis  is  needed  before  hinge 
assembly  replacements  are  mandated 
through  an  AD  as  terminating  action  for 
the  repetitive  inspections  currently 
required  by  AD  80-26-05. 

FAA's  Conclusions 

Upon  further  consideration,  the  FAA 
has  determined  that  the  NPRM  should 
be  withdrawn  until  further  information 
is  received  and  analyzed  regarding  the 
service  history  of  P/N  47529-32  hinge 
assemblies,  llie  FAA  is  issuing  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  in  a  separate  action  to  provide 
an  opportunity  for  the  general  public  to 
participate  in  the  decision  as  to  what 
course  of  rulemaking  the  FAA  should 
take. 

Withdrawal  of  this  NPRM  constitutes 
only  such  action,  and  does  not  preclude 
the  agency  from  issuing  another  notice 
in  the  futiue,  nor  does  it  commit  the 
agency  to  any  course  of  action  in  the 
future. 

Regulatory  Impact 

Since  this  action  only  withdraws  an 
NPRM,  it  is  neither  a  proposed  rule  nor 
a  final  rule  and,  therefore,  is  not  covered 
under  Executive  Order  12866.  the 
Regulatory  Flexibility  Act,  or  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979). 

List  of  Snblects  in  14  CFR  Part  39 

Air  transpcntation.  Aircraft,  Aviation 
safety,  Safeity. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  No.  90-CE-59-AD, 
published  in  the  Federal  Register  on 
December  7, 1995  (60  FR  62774).  is 
withdrawn. 

iMued  in  Kansas  Gty,  Missouri,  on  January 
31, 1997. 

Michael  Gallaghar, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Smvice. 
(FR  Doc.  97-3022  Filed  2-6  97;  8:45  am] 
I  0001 4tte-i3-P 


14  CFR  Part  135 

peekM  Na  2S743:  Notice  No.  96-14] 

nN2120-AQ22 

Commarciai  Passongar-Carrying 
Oparationa  in  Singla-Engln*  Aircraft 
UiKlar  Instrumant  night  Rulaa 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
Extension  of  comment  period. 

SUMMARY:  This  action  extends  the 
comment  period  on  Notice  No.  96-14. 
Commercial  Passenger-Carrying 
Operations  in  Single-Engine  Aircraft 
under  Instnunent  Flight  Rules  from 
February  3, 1997  to  March  3, 1997.  This 
extensicm  is  a  result  of  the  formal 
request  by  the  Joint  Aviation 
Authorities,  supported  by  certain  trade 
associations,  to  extend  the  comment 
period.  The  extension  will  allow  all 
interested  persons  additional  time  to 
comment  on  the  rulemaking  proposal. 
DATES:  The  comment  period  is  extended 
until  March  3. 1997. 

ADDRESSES:  Comments  on  Notice  96-14 
should  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration,  OfBce 
of  the  Chief  Counsel,  Attn:  Rules  Docket 
(AGC-200),  Room  915-G.  Docket  No. 
28743. 800  hidependence  Ave.,  SW, 
Washington.  DC  20591.  Comments  must 
be  marked  Docket  No.  28743.  Comments 
also  may  be  submitted  electronically  to 
the  following  Internet  address: 
npnncmtsdfaa.dot.gov.  Comments  may 
be  examined  in  room  91 5G  weekdays 
between  8:30  a.m.  and  5  p.m.  except  on 
Federal  hoUdays. 

FOR  FURTHER  WFORMATKM  CONTACT:  Ms. 
Katherine  Hakala,  Flight  Standards 
Service,  Federal  Aviation 


Administraticm.  800  Independence  Ave, 
SW,  Washington.  DC.  20591  (202)  267- 
8166. 

SUPPLEMENTARY  INFORMATIOll:  On 
November  21, 1996,  the  Federal 
Aviation  Administration  (FAA)  issued 
Notice  No.  96-14,  Commercial 
Passenger-Carrying  Operations  in 
Single-Engine  AirCTaft  under  Instrument 
Fli^t  Rules  (December  3, 1996,  61  FR 
64230).  Comments  to  this  notice  were  to 
be  received  on  or  before  February  3, 
1997. 

By  letter  dated  January  31, 1997,  the 
Joint  Aviation  Authorities  (JAA) 
requested  that  the  FAA  extend  die 
comment  period  for  Notice  No.  96-14 
for  4  weeks.  JAA  stated  that  they  are 
working  on  a  similar  rule  and  have  had 
discussions  on  the  proposal  among  the 
member  coimtries.  Therefore,  they 
wished  to  provide  a  comment  which 
was  coordinated  among  their  member 
countries;  however  they  needed  more 
time  than  the  ciurent  comment  period 
allowed.  Thus  the  JAA  made  a  request 
for  a  4-week  extension. 

The  FAA  has  determined  that  an 
extension  of  time  to  obtain  the 
comments  on  the  proposal  from  the 
European  nations  is  warranted  and 
therefore  the  requested  extension  is 
granted.  This  notice  announces  that  4- 
week  extension  of  the  comment  period. 

Issued  in  Washington,  DC  on  February  3, 
1997. 

David  R.  Hairington. 

Acting  Director.  Fli^t  Standards  Service. 
(FR  Doc.  97-3097  Filed  2-4-97;  3:52  pm) 

■HJJMQ  CODE  4«10-13-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-40,  RM-8949] 

Radio  Broadcaating  SotvIcm; 
Glanwood  Sprlnga,  CO 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Rotuing  Fork 
Broadcasting  Company  requesting  the 
allotment  of  Channel  238A  to  Glenwood 
Springs,  Colorado,  as  ite  third  local  FM 
transmission  service.  Coordinates  used 
for  Channel  238A  at  Glenwood  Springs 
are  39-32-36  and  107-19-18. 
DATES:  Comments  must  be  filed  on  or 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8. 1997. 


ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford.  Esq.,  Law  OfiSces  of  Henry 
E.  Crawford.  1150  Connecticut  Avenue. 
NW.,  Suite  900.  Washington.  DC  20036.  . 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-40,  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Jolm  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-3122  Filed  2-6-97;  8:45  am] 
INJJNO  CODE  STIl-ei-^ 


47  CFR  Part  73 

[MM  Docket  No.  97-38,  RM-8071) 

Radio  Broadcasting  Sarvicaa;  Waaton, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  West  Wind 
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Broadcasting  requesting  the  allotment  of 
Channel  240A  to  Weston,  Idaho,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  Channel  240A  at  Weston  are  42-02- 
18  and  111-58-48. 

DATES:  Comments  must  be  filed  on  Or 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8, 1997. 

ADDRESSES:  Secretary,  Federal 
Commimications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  West  Wind 
Broadcasting.  Attn:  Victor  A.  Michael, 
Jr.,  President,  c/o  Magic  Qty  Media, 
1912  Capitol  Ave.,  Suite  300,  Cheyenne. 
WY  82001. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-38.  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiirt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  pcate  contacts. 

For  information  regarding  proper 
filing  procediires  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karonsoc, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc.  97-3121  Filed  2-6-97;  8:45  am] 
8NAJNG  COOS  STIS-ei-F 


47  CFR  Part  73 

[MM  DocKM  No.  97-39,  RM-890q 

Radio  Broadcasting  Services;  Driggs, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Vixon  Valley 
Broadcasting  requesting  the  allotment  of 
Channel  271A  to  Driggs,  Idaho,  an 
incorporated  community,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  271A  at 
Driggs  are  43-43-36  and  111-06-18. 
DATES:  Comments  must  be  filed  on  or 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8, 1997. 
ADDRESSES:  Secretary,  Federal 
Commimications  CommissionK 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  coimsel,  as  follows:  Henry 
E.  Crawford,  Esq..  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW..  Suite  900.  Wadiington,  DC  20036. 
FOR  FURTWR  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEIffiNTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-39,  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Conmussion's 
copy  contractors.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW..  Suite  140, 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Memb««  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiirt  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Sulqects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 
Jolin  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[PR  Doc  97-3120  Filed  2-6-97;  8:45  am) 
Biusia  cooE  sna-oi-F 


47  CFR  Part  73 

[MM  Dockat  No.  97-37,  RUMerq 

Radio  Broadcasting  Services;  Victor, 
ID 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  West  Wind 
Broadcasting  requesting  the  allotment  of 
Chaimel  222A  to  Victor,  Idaho,  as  that 
community's  first  local  aural 
transmission  service.  Coordinates  used 
for  Channel  222A  at  Victor  are  43-36- 
12  and  111-06-36.  See  also 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  West  Wind 
Broadcasting,  Attn:  Victor  A.  Michael. 
Jr..  President,  c/o  Magic  City  Media, 
1912  Capitol  Ave.,  Suite  300,  Cheyenne, 
WY  82001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Dodcet  No. 
97-37.  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  fuU  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Channel  282A  has  been  proposed  for 
allotment  to  Victor,  Idaho  in  the  context 
of  MM  Docket  No.  97-33  (RM-8937). 
See  Notice  of  Proposed  Rule  Making 
released  January  24, 1997  PA  97-96). 
In  the  event  the  earlier  filed  proposal  is 
ultimately  granted,  the  instant  request 
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could  provide  an  additional  local  FM 
service  to  Victor,  Idaho. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  me  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fihng  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Conununications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-3124  Filed  2-6-97;  8:45  am] 

MLUNQ  COOf  t71241-F 


47  CFR  Part  73 

[MM  Dodwt  No.  97-^  RM-8891] 

Radio  Broadcasting  Services; 
Mandota,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Mendota  Broadcasting 
Company  requesting  the  allotment  of 
Channel  263A  to  Mendota,  California, 
an  incorporated  community,  as  its  first 
local  aural  transmission  service. 
Coordinates  used  for  Channel  263A  at 
Mendota  are  36-45-12  and  120-22-54. 
DATES:  Comments  must  be  filed  on  or 
before  March  24, 1997.  and  reply 
comments  on  or  before  April  8, 1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
fihng  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  1150  Connecticut  Avenue. 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-36,  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  hill  text 


of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  toe,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Jolm  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-3119  Filed  2-6-97;  8:45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  97-43,  RM-8986] 

Radio  Broadcasting  Services; 
Pincomming,  Ml 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  Queso 
Broadcastmg  Company  proposing  the 
allotment  of  Channel  281A  to 
Pinconning,  Michigan,  as  that 
community's  second  FM  broadcast 
service.  The  coordinates  for  Channel 
281A  are  43-52-56  and  83-55-07. 
There  is  a  site  restriction  4.5  kilometers 
(2.8  miles)  northeast  of  the  community. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Conunents  must  be  filed  on  or 
before  March  24, 1997.  and  reply 
comments  on  or  before  April  8, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  to 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 


E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washtogton.  D.  C. 
20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPt-EMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-43.  adopted  January  24. 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copymg  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  fix)m  the 
Commission's  copy  contractors, 
totemational  Transcription  Services, 
toe,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  m 
Commission  proceedings,  such  as  this 
one,  which  tovolve  charmel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regardmg  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  97-3123  Filed  2-6-97;  8:45  ami 
MUING  CODE  <71»41-F 


47  CFR  Part  73 

[MM  Doclcet  No.  97-42.  RM-8988] 

Radio  Broadcasting  Services; 
Ctiadavoix.  IMI 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docuiment  requests 
comments  on  a  petition  filed  by 
Peninsula  Broadcasting  Company 
proposmg  the  allotment  of  Channel 
300A  to  Charlevoix,  Michigan,  as  that 
community's  second  FM  broadcast 
service.  The  coordinates  for  Channel 
300A  are  45-14-30  and  85-23-01, 
There  is  a  site  restriction  12.6 
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kilometers  (7.8  miles)  sburthwest  of  the 
community.  Canadian  concuitence  will 
be  requested  for  this  allotment. 
DATES:  Comments  must  be  filed  on  or    - 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8, 1997. 
ADDRESSES:  Federal  Commimications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  conmients  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-42,  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  piutiiased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  pr(^r 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sulqecte  in  47  CFR  Part  73 

Radio  iRYMdcasting. 
Federal  Communications  Commission. 
John  A.  KarooMW, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  97-3114  Filed  2-fr-97;  8:45  am] 
MUMQ  COM  cn»-ei-f 


47  CFR  Part  73 

[MM  Dodwt  Na«7-41.  RM-8985] 

Radio  Broadcasting  ServicM;  Qien 
Artwr,  Ml 

AOENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by 
Arborland  Broadcasting  Company 
proposing  the  allotment  of  Channel 
227A  to  Glen  Arbor,  Michigan,  as  that 
community's  third  FM  broadcast 
service.  The  coordinates  for  Channel 
227A  are  44-50-05  and  86-01-55. 
There  is  a  site  restriction  7.9  kilometers 
(4.9  miles)  south  of  the  community. 
Canadian  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford.  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington,  DC.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-41,  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoius  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  piutiiased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington.  DC.  20037,  (202)  857-3800. 

Provisioiis  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceedine. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Jirfin  A  KarouMM, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc.  97-3117  Filed  2-6-97;  8:45  am] 
BRUNO  CODE  Snt-OI-f 


47  CFR  Part  73 

[MM  DockM  No.  97-44;  RM-«974] 

Radio  Broadcasting  Sarvicas;  Mills, 
WY 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Mountain  Tower  Broadcasting 
proposing  the  allotment  of  Chaimel 
288A  at  Mills,  Wyoming,  as  the 
community's  first  local  aural 
transmission  service.  Channel  288A  can 
be  allotted  to  Mills  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  288A  at  Mills  are  North 
Latitude  42-50-24  and  West  Longitude 
106-22-06. 

DATES:  Comments  must  be  filed  on  or 
before  March  24, 1997,  and  reply 
comments  on  or  before  April  8, 1997. 

ADDRESSES:  Federal  Communications 
Conunission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Victor  A.  Michael,  Jr., 
President.  Mountain  Tower 
Broadcasting,  c/o  Magic  City  Media, 
1912  Capitol  Avenue,  Suite  300, 
Cheyenne,  Wyoming  82001(Petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-44,  adopted  January  24, 1997,  and 
released  January  31, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street.  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fixim  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
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See  47  CFR  1.1204(b)  for  rules         '' 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Lbt  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
)aknA.KanMMae, 

Qiief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  h4edia  Bureau. 

[FR  Doc  97-3116  Filed  2-6-97;  8:45  am] 
MUMO  ooof  cnt^-F 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Tranaportation  Statlatics 

49  CFR  Ch.  XI 
[BTS-0»-197q 

Negotiated  Rulemaking  Committee  To 
Reviae  the  Motor  Carrier  Financial  and 
Operallng  Data  Collection  Program; 
ReocheduHng  of  Meeting  and 
Extanaion  of  Comment  Period  on 
Propoeed  Eatabliahment 

agency:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTION:  Notice  of  rescbeduled  meeting: 
Extension  of  comment  period. 


SUMMARY:  On  January  23, 1997,  the 
Bureau  of  Transportation  Statistics 
(BTS)  published  a  notice  in  the  Federal 
Register  announcing  that  BTS  would 
hold  a  public  meeting  on  its  proposal  to 
establish  a  negotiated  rulemaking 
committee  to  examine  the  relevant 
issues  and  attempt  to  reach  a  consensus 
in  developing  regulations  governing  the 
collection  of  financial  and  operating 
data  from  motor  carriers  of  property. 
The  meeting  was  to  take  place  in 
Washington,  D.C.,  on  February  10, 1997. 
The  notice  also  extended  to  February 
28, 1997,  the  comment  period  on  the 
proposal  to  establish  the  negotiated 
rulemaking  committee,  on  the  proposed 
membership  of  the  Committee,  and  on 
the  proposed  issues  for  consideration  by 
the  Committee. 

Due  to  scheduling  conflicts  with 
several  people  and  entities  that  wish  to 
participate,  BTS  has  decided  to 
reschedule  the  public  meeting.  The  new 
meeting  date  is  March  31, 1997,  9:30  am 
to  3:00  pm.  Eastern  Standard  Time.  In 
addition,  BTS  is  further  extending  the 
comment  period  to  April  30, 1997. 
DATES:  Rescheduled  meeting.  The 
meeting  will  be  held  Monday,  March  31, 
1997,  9:30  am  to  3:00  pm.  Eastern 
Standard  Time. 

Extended  comment  period.  Interested 
parties  may  file  comments  and 


nominations  for  committee  membership 
on  or  before  April  30, 1997. 
ADDRESSES:  Meeting.  The  meeting  will 
take  place  at  the  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  D.C.,  in  conference 
room  2230  of  the  Nassif  Building.  Since 
access  to  the  DOT  building  is 
controlled,  all  persons  who  plan  to 
attend  the  meeting  must  notify  David 
Mednick  on  (202)  36&-8871  prior  to 
March  27.  Attendance  is  open  to  the 
interested  public  but  limited  to  space 
available.  Persons  with  a  disability 
requiring  special  services,  such  as  an 
interpreter  for  the  hearing  impaired, 
should  contact  Mr.  Mednick  at  least 
seven  days  prior  to  the  meeting. 

Comment  Period.  When  sending 
comments  and/or  nominations,  send  the 
original  plus  three  copies.  Mail  to 
Docket  Clerk,  Docket  No.  BTS-96-1979, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Room  PLr^Ol, 
Washington,  D.C  20590.  Commenters 
desiring  notification  of  receipt  of 
comments  must  include  a  stamped,  self- 
addressed  postcard.  The  Docket  Clerk 
will  date  stamp  the  postcard  and  mail 
it  back  to  the  commenter. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Mednick,  Bureau  of 
Transportation  Statistics,  K-2,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590;  by  phone  at  (202)  366-8871;  by 
e-mail  at  david.mednick^ts.gov;  or  by 
Fax  at  (202)  366-3640. 

SUPPt^MENTARY  INFORMATION: 


Backgroand 

On  December  9, 1996.  BTS  published 
a  notice  in  the  Federal  Register 
proposing  to  estabUsh  a  negotiated 
rulemaking  advisory  conunittee  (the 
Committee)  under  the  Federal  Advisory 
Committee  Act  and  the  Negotiated 
Rulemaking  Act.  61  FR  64849.  The 
Committee  would  consider  the  relevant 
issues  and  attempt  to  reach  a  consensus 
on  regulations  governing  the  collection 
of  financial  and  operating  data  bom 
motor  carriers  of  property.  This  effort 
also  is  in  response  to  the  President's 
Regulatory  Reinvention  Initiative, 
which  specifically  directed  agencies  to 
increase  use  of  regulatory  negotiation  in 
rulemaking  proceedings.  The  Committee 
would  be  composed  of  people  who 
represent  the  interests  that  would  be 
substantially  afiiBcted  by  the  rule. 

On  January  23, 1997,  BTS  published 
a  notice  in  the  Federal  Register 
announcing  it  would  hold  a  public 
meeting  on  the  proposal  on  February  10, 
1997.  62  FR  3492.  The  purpose  of  the 
meeting  was  to  better  determine  the 
utiUty  of  negotiating  a  rule  on  this 
matter.  While  negotiated  rulemaking 


would  attempt  to  resolve  issues 
surroimding  the  motor  carrier  data 
collection  program,  several  initial 
matters  deserve  attention.  First,  do  we 
need  to  amend  the  existing  rule  and,  if 
so,  is  negotiated  rulemaking  the  best 
process  for  updating  the  motor  carrier 
data  collection  program?  Second,  if  so. 
what  are  the  core  issues  in  dispute  and 
differing  legitimate  needs  of  the 
interested  parties?  Third,  which 
organizations  or  interests  should  be 
represented  on  the  Committee?  Because 
of  scheduling  conflicts,  the  original  date 
of  the  pubUc  meeting  is  being  dianged. 
This  notice  reschedules  that  meeting 
and  provides  an  extension  for 
submitting  comments  on  the  proposal 
published  Etocember  19. 1996. 

No  Other  Changes  to  the  January  23, 
1906.  Notice 

No  other  changes  are  made  to  the 
January  23. 1996.  notice  by  this 
supplementary  notice. 

Issued  in  Washington,  DC,  on  Februaiy  4. 
1997. 

Robert  A.  Kniaely, 

Deputy  Director,  Bureau  of  Transportation 
Statistics. 

IFR  Doc.  97-3168  Piled  2-5-97;  10:30  am] 

■UMO  CODE  4eiO-FC-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherfe 
Adminlstratkm 

50CFRPart660 

P.O.OSO307B] 

RIN0648-AJ23 

naheriee  Off  Weet  Coast  Statea  and  In 
the  Western  Pacific;  Pacific  Coast 
Qroundfiah  Fishery;  Amendment  9 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan;  request  for  comments. 


SUMMARY:  NMFS  annoimces  that  the 
Pacific  Fishery  Management  Council 
(Coimcil)  has  submitted  Amendment  9 
to  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  for  Secretarial  review. 
Amendment  9  would  require  a  sablefish 
endorsement  on  limited  entry  permits 
for  permit  holders  to  participate  in  the 
regular  limited  entry  fixed  gear  sablefish 
fishery,  north  of  36''N.  latitude  (the  U.S.- 
Vancouver, Columbia.  Eureka,  and 
Monterey  management  areas). 
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0ATE8:  Comments  on  Amendment  9 
must  be  received  on  or  before  April  8, 
1997. 

ADDRESSES:  Comments  on  Amendment 
9  or  supporting  documents  should  be 
sent  to  Mr.  William  Stelle, 
Administrator.  Northwest  Region, 
NMFS.  Sand  Point  Way  NE.,  BIN 
C15700,  Seattle,  WA  98115-0070;  or  to 
Ms.  Hilda  Diaz-Soltero,  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach,  CA  90802-4213. 

Copies  of  Amendment  9,  the 
Environmental  Assessment,  the 
Regulatory  Impact  Review  (RIR)/Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
and  Fishing  Impact  Statement  are 
available  from  Larry  Six,  Executive 
Director,  Pacific  Fishery  Management 
Council,  2130  SW  Fifth  Ave.,  Suite  224, 
Portland,  OR  97201. 
FOR  FURTHER  MFORNIATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
Rodney  Mclnnis  at  310-980-4040,  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magniison-Stevens  Act)  requires  that 


each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  (FMP)  or  plan  amendment  it 
prepares  to  NMFS  for  review  and 
approval,  disapproval,  or  partial 
approval.  The  Magnuson-Stevens  Act 
also  requires  that  NMFS,  upon  receiving 
an  FMP  or  amendment,  immediately 
publish  a  notice  that  the  FMP  or 
amendment  is  available  for  public 
review  and  comment.  NMFS  will 
consider  the  public  comments  received 
during  the  comment  period  in 
determining  w)iether  to  approve  the 
FMP  or  amendment. 

Amendment  9  would  require  a 
sablefish  endorsement  on  limited  entry 
permits  for  permit  holders  to  participate 
in  the  regular,  limited  entry,  nontrawl 
sablefish  fishery  north  of  36°N.  latitude. 
The  Council  recommended  that  the 
qualifying  criteria  for  a  sablefish 
endorsement  be  at  least  16,000  lb 
(7,257.5  kg)  of  sablefish  catch  in  any  one 
calendar  year  from  1984  through  1994 
based  on  the  catch  history  of  the  limited 
entry  permit.  Limited  entry,  fixed  gear 
permit  holders  without  sablefish 
endorsements  will  still  be  able  to 
participate  in  the  small,  daily  trip  limit 
fishery. 


NMFS  invites  comments  on  proposed 
Amendment  9  through  the  end  of  the 
comment  period.  NMFS  will  consider 
the  pubUc  comments  received  during 
the  comment  period  in  determining 
whether  to  approve  the  proposed 
amendment.  A  proposed  rule  to 
implement  Amendment  9  has  been 
submitted  for  Secretarial  review  and 
approval.  NMFS  expects  to  publish  the 
proposed  rule  and  request  pubUc 
comment  on  the  proposed  regulations  to 
implement  Amendment  9  in  the  near 
future.  Public  comments  on  the 
proposed  rule  must  be  received  by  April 
8, 1997  to  be  considered  in  the 
approval/disapproval  decision  on 
Amendment  9.  All  comments  received 
by  April  8, 1997  whether  specifically 
directed  to  Amendment  9  or  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision  on 
Amendment  9. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  February  4, 1997. 
Bmoe  C.  MotbobmI, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  97-3125  Filed  2-6-97;  8:45  am) 
MJJNQ  OOK  «ie-a-F 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  docunents  other  than  niee  or 
proposed  rules  that  are  appicabie  to  the 
pubic  Notices  of  hearings  and  Investigations, 
committee  me^ings,  agency  decisions  and 
njings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

FoTMt  Service 

Jericho  Salvag*  Project;  Helena 
National  Forest,  Powell  County, 
Montana 

AOBKY:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
Environmental  Impact  Statement. 


SUMMARY:  The  USDA.  Forest  Service  is 
gathering  information  and  preparing  an 
Environmental  Impact  Statement  (EIS) 
for  the  Jericho  Salvage  Project  located 
approximately  18  air  miles  southwest  of 
Helena,  Montana. 

The  Helena  Ranger  District  of  the 
Helena  National  Forest  proposes  to 
salvage  winter  killed  and  severely 
dami^ged  trees  on  approximately  200 
acres  in  the  Sally  Anin  Creek  drainage. 
This  area  is  located  west  of  the 
Continental  Divide  approximately  eight 
miles  southeast  of  Elliston,  Montana 
(Sections  1,  2,  3. 10, 11, 12  Township 
8  North,  Range  6  West). 

The  Ftoposed  Action  includes  the 
construction  of  two  temporary  roads  to 
provide  logging  truck  access  to  the  log 
collection  sites.  The  total  length  of  the 
temporary  road  construction  is  about 
two  miles.  No  permanent  road 
construction  is  proposed. 

The  areas  proposed  for  harvest  are 
located  within  the  Jericho  Mountain 
Roadless  Area  (1607)  and  are  located  in 
(H'  immediately  adjacent  to  management 
areas  designated  by  the  Helena  Forest 
Plan  as  suitable  for  timber  management. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  March  10, 1997. 
ADDRESSES:  The  responsible  oCBdal  is 
Denis  Hart.  District  Ranger,  Helena 
Ranger  District,  Helena  National  Forest, 
2001  Poplar  St..  Helena.  MT.  59601. 
Phcme:  (406)  449-5490. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Denis  Hart.  Helena  District  Ranger  or 
Dan  Mainwaring,  Interdisciplinary 


Team  Leader,  Helena  Ranger  District, 
Helena  National  Forest,  2001  Poplar 
Street,  Helena,  MT  59601.  Phone:  (406) 
449-5490. 

SUPf>LEMENTARY  INFORMATION:  The  200 
acres  of  timber  salvage  and  associated 
two  miles  of  temporary  road 
construction  would  occur  on  National 
Forest  lands  in  portions  of  Sally  Ann 
Creek  drainage.  Included  in  the  area 
being  analyzed  is  all  or  portions  of 
Sections,  1,  2,  3, 10, 11, 12  Town^p 
8  North.  Range  6  West,  Montana 
Principle  Meridian. 

Most  of  the  trees  in  the  Sally  Ann 
Creek  drainage  were  killed  diuing  the 
winter  of  1989  from  stress  associated 
with  a  weather  event  in  which 
temperatures  rose  from  well  below 
freezing  to  the  mid-60's  and  then 
plunged  to  below  the  zero  mark,  all  in 
the  period  of  24  hoiirs. 

The  Proposed  Action  for  this  site 
includes  the  salvage  of  approximately  1 
million  board  feet  of  timber  and  the 
regeneration  of  a  new  generation  of 
trees.  The  District  also  proposes  to 
construct  2  temporary  access  spurs  to 
provide  logging  truck  access  from  Forest 
Road  #495  to  the  log  collection  sites. 
The  total  length  of  temporary  road 
construction  is  approximately  2  miles. 
No  new  permanent  road  would  be 
constructed. 

The  proposed  harvest  is  within  the 
Jericho  Moimtain  Roadless  Area.  The 
treated  sites  will  be  planned  for  natural 
regeneration  and/or  planting  of  conifers, 
if  necessary,  to  meet  required 
regeneration  goals  and  time  frames.  The 
proposed  two  miles  of  temporary,  low 
standard  road  construction  will  be 
returned  to  contour  and  seeded  to  native 
grass  species  following  harvest. 
Improvements  will  also  be  made  to  the 
main  log  haul  route  along  Forest  Road 
#495  by  improving  drainage  and 
regarding  the  road  surface. 

The  responsible  official  is  the  Helena 
District  Ranger  of  the  Helena  National 
Forest.  This  responsible  official  will 
decide  (1)  whether  dead  and  dying  trees 
within  the  proposed  project  area  ^ould 
be  harvested  and,  if  so,  how  much  and 
by  what  methods,  (2)  what  mitigation 
measures  will  be  needed  under  the 
selected  alternative,  (3)  how  much 
temporary  road  will  be  constructed  and 
how  much  road  improvement  will  be 
done  on  Forest  Road  #495  and.  (4)  how 
much  of  the  temporary  road  will  be 


returned  to  contour  and  seeded  to  native 
grasses. 

If  the  decision  is  to  implement  an 
action  alternative,  salvage  operations 
would  begin  as  soon  as  the  Call  of  1997 
and  should  be  completed  by  the  end  of 
1998.  Public  firewood  gathering,  road 
recontouring,  and  brush  disposal  work 
may  extend  into  1999.  Other  resoiirce 
objectives  for  this  site  are  within  Forest 
Plan  standards.  All  activities  are 
designed  to  comply  with  the  Forest 
Plan. 

This  EIS  will  tier  to  the  Helena  Forest 
Plan  Final  EIS  of  April  1986,  that 
provides  program  goals,  objectives  and 
standards  and  guidelines  for  conducting 
management  activities  in  this  area.  All 
activities  associated  with  the  proposal 
will  be  designed  to  maintain  or  enhance 
the  resotirce  objectives  identified  in  the 
Forest  Plan  and  further  refined  in  the 
Divide  Landscape  Analysis. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  local  agencies  and  other 
organizations  or  individuals  who  may 
be  interested  in  or  afiected  by  the 
proposed  action.  The  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  for  the 
proposal  and  the  area  being  analyzed. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS.  Preparation 
of  the  EIS  will  include  (1)  identification 
of  potential  issues,  (2)  identification  of 
issues  to  be  analyzed  in  depth,  (3) 
elimination  of  issues  that  have  been 
covered  by  a  relevant  previous 
environmental  analysis,  (4) 
identification  of  reasonable  alternatives 
to  the  Proposed  Action  and,  (5) 
identification  of  potential 
environmental  effects  of  the 
alternatives. 

The  preliminary  issues  identified  are 
(1)  the  effects  on  forest  health  and 
sustaining  ecosystems.  (2)  the  effects  on 
recreation  and  scenic  resources,  (3)  the 
effects  on  fish/wildlife  and,  (4)  the 
effects  on  the  roadless  and  wilderness 
character  of  the  Jericho  Moimtain 
Roadless  Areas. 

The  Forest  Service  will  analyze  and 
disclose  in  the  DEIS  and  FEIS  the 
environmental  effects  of  the  proposed 
action  and  a  reasonable  range  of 
alternatives.  The  DEIS  and  FEIS  will 
disclose  the  direct,  indirect  and 
cumulative  environmental  effects  of 
each  alternative  and  its  associated  site 
specific  mitigation  measures. 


UMI 
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Public  participation  is  especially 
important  at  several  points  of  tbe 
analysis.  Interested  parties  may  visit 
with  tbe  Forest  Service  officials  at  any 
time  during  the  analysis.  However,  two 
periods  of  time  are  specifically 
identified  for  tbe  receipt  of  comments. 
The  first  conunent  period  is  diuing  tbe 
scoping  process  when  tbe  public  is 
invited  to  give  written  comments  to  tbe 
Forest  Service.  Tbe  scoping  period  ends 
on  March  24, 1997.  The  second  review 
period  is  during  the  45  day  review  of 
tbe  DEIS  when  the  public  is  invited  to 
comment  on  tbe  DEIS. 

Tbe  DEIS  is  expected  to  be  filed  with 
tbe  Environmental  Protection  Agency 
(EPA)  and  available  for  public  review  in 
May,  1997.  At  that  time,  the  EPA  will 
publish  a  notice  of  availability  of  tbe 
DEIS  in  tbe  Federal  Register. 

The  comment  period  on  the  DEIS  will 
be  45  days  from  the  date  the  notice  of 
availability  is  published  in  tbe  Federal 
Register. 

At  this  early  stage  in  the  scoping 
process,  the  Forest  Service  beUeves  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  pubUc 
participation  in  tbe  environmental 
review  process.  First,  reviews  of  DEIS 
must  structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  end  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Secondly,  environmental 
objections  that  could  be  raided  at  tbe 
draft  environmental  impact  statement 
stage,  but  that  are  not  raised  until  after 
completion  of  the  FEIS  may  be  waived 
or  dismissed  by  tbe  courts.  City  of 
Angoon  v.  Model.  803  F.  2d  1016, 1022 
(9th  cir.  1986)  and  Wisconsin  Heritages, 
Inc.  V.  Harris,  490  F.  Supp.  1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
conunents  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

To  assist  tbe  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  DEIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  tbe  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  tbe  merits  of 
tbe  alternatives  formulated  and 
discussed  in  tbe  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 


of  the  National  Environmental  PoUcy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

After  tbe  conunent  period  ends  on  the 
DEIS,  tbe  comments  will  be  analyzed 
and  considered  by  the  Forest  Service  in 
preparing  tbe  FEIS.  The  FEIS  is 
expiected  to  be  filed  in  August,  1997. 

Dated:  January  21, 1997. 
Denis  Hart, 

District  Ranger,  Helena  Ranger  District, 
Helena  National  Forest. 
(FR  Doc.  97-3023  Filed  2-6-97;  8:45  ami 
BltXING  CODE  3410r-11-M 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

Posting  of  Stockyards 

Pursuant  to  tbe  authority  provided 
under  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  maricets 
named  below  were  stockyards  as 
defined  by  Section  302  (a).  Notice  was 
given  to  the  stockyard  owners  and  to  tbe 
public  as  required  by  Section  302  (b),  by 
posting  notices  at  tbe  stockyards  on  the 
dates  specified  below,  that  the 
stockyards  were  subject  to  the 
provisions  of  tbe  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  et  seq.). . 


Facility  Numt)er, 

name,  and  loca- 
tion of  stodc- 

Date  o(  posting 

yard 

AL-190 

Natural  Bridge 

October  18, 

Stockyard, 

1996. 

Naturai 

Bridge,  Ala- 

uama. 

GA-218 

R&R  GoatarKJ 

^4ovefnber9, 

Livestocfc 

1996. 

Auction, 

Swainstx)ro, 

. 

Georgia. 

MN-191 

Iron  Range 

October  24, 

Livestock  Ex- 

1996.' 

change,  Inc., 

Aitkin,  Min- 

nesota. 

WI-145 

RKtiland  CaMe 

^4ovember  1, 

Center  L  L 

1996. 

CRkMand 

Center,  Wis- 

consin. 

Done  at  Washington,  D.C  this  28th  day  of 
January  1997. 
Daniel  L.  Van  Ackeren, 

Director,  Livestock  Marketing  Division 
Packers  and  Stockyards  Proffvms. 
(FR  Doc  97-3033  Filed  2-6-97;  8:45  am) 
BUJNQ  CODE  *41»-BI-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  tbe  procurement 

Ust. 

summary:  This  action  adds  to  the 
Procurement  List  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  10, 1997. 
ADDRESSES:  Committee  for  Piutihase 
From  People  Who  Are  BUnd  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLBMBfTARY  INF0RMATK3N:  On 
November  15,  December  20, 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  FR  58510  and 
67306)  of  proposed  additions  to  tbe 
Procurement  List. 

After  consideration  of  tbe  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  tbe  additions 
on  tbe  current  or  most  recent 
contractors,  tbe  Committee  has 
determined  that  tbe  services  listed 
below  are  suitable  for  procurement  by 
tbe  Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  tbe  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Tbe  major  factors  considered  for  this 
certification  were: 

1.  Tbe  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  tbe  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  tbe 
services  to  tbe  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  services 
are  hereby  added  to  the  Procurement 
List: 


Federal  Reeister  /  Vol.  62.  No.  26  /  Fridav.  Februarv  7.  1997  /  Notices 


5797 


5796 


Federal  Regirter  /  Vol.  62.  No.  26  /  Friday,  February  7,  1997  /  Notices 


Administrative  Services 

General  Services  Administration,  PBS, 
Pacific  Rim  Region,  450  Golden  Gate 
Avenue,  San  Francisco,  California 

Disposal  Support  Services 

Defense  Reutilization  and  Marketing  Office, 

Hill  Air  Force  Base,  Utah 
Janitorial/Custodial,  Chicago  Air  Route 

Traffic  Control  Center,  619  W.  Indian 

Trail  Road,  Aurora,  Illinois 
Janitorial/Custodial,  O'Hare  International 

Airport,  O'Hare  Air  Traffic  Control 

Tower.  Chicago,  Illinois 
Janitorial/Custodial,  Bell  Hall,  Building  111. 

Fort  Leavenworth,  Kansas 

This  action  does  not  afiisct  current 
contracts  awarded  prior  to  tlie  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  97-3110  Filed  2-6-97;  8:45  am) 


Procurament  Ust;  Addition 

AQBCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  procurement 

list. 


IT:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
emplojnng  persons  who  are  blind  or 
have  other  severe  disabilities. 
ffFECnVE  DATE:  March  10. 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlingtcm.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACt: 
Beverly  Milkman  (703)  603-7740. 
SUPPLBefTARY  MFORMATION:  On 
October  25, 1996,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(61  F.R.  55268)  of  proposed  addition  to 
the  Procurement  List.  Comments  were 
received  from  both  current  contractors 
for  the  cord  and  from  a  small 
disadvantaged  business  which  is  in  the 
industry.  One  of  the  current  contractors 
indicated  that  it  supplies  a  substantial 
amount  of  the  cord  to  the  Government, 
but  it  also  supplies  many  other  cords  to 
nonprofit  agencies  participating  in  the 
Committee's  Javits-Wagner-O'Day 
(JWOD)  Program,  so  it  does  not  oppose 
the  addition  of  this  cord  to  the 
Procurement  List.  The  small 
disadvantaged  business  indicated  that  it 
had  asked  for  the  cord  to  be  set  aside  for 
the  Small  Business  Administration's 
8(a)  Program,  in  which  it  participates. 


rather  than  the  JWOD  Program,  but  the 
Government  contracting  activity  has 
informed  the  Committee  that  the  cord  is 
not  involved  in  the  8(a)  Program. 

The  other  ciurent  contractor  indicated 
that  it  is  a  small  business  and  the  actual 
manufactiue  of  the  cord  is  done  by  a 
division  which  would  be  severely 
impacted  by  the  addition  of  the  cord  to 
the  Procurement  List  as  the  company 
might  discontinue  the  division  because 
of  the  loss  of  sales.  If  this  happened,  the 
Government  woulrf  lose  one  of  a  small 
number  of  manufacturers  of  this  cord. 
The  contractor  also  questioned  the 
ability  of  people  who  are  blind  to 
perform  the  operations  necessary  to 
manufacture  the  cord  to  Government 
specifications.  The  contractor  also 
expressed  its  imderstanding  that  the 
nonprofit  agency  would  merely  serve  as 
a  warehouse  for  manufactured  cord 
from  another  supplier,  and  questioned 
how  the  nonprofit  agency  would  meet 
the  Committee's  statutory  direct  labor 
requirement. 

The  nonprofit  agency  will  not  be 
making  the  cord,  so  the  concerns  over 
the  ability  of  people  who  are  blind  to 
fwrform  cordmalung  operations  are  not 
relevant  to  the  Committee's  decision. 
The  nonprofit  agency  will,  however,  be 
doing  far  more  than  warehousing  the 
cord.  It  will  receive  bulk  shipments  of 
the  cord  and  wind  the  required  amount 
on  spools,  label  and  wrap  the  spools 
and  package  them  for  shipment,  as  well 
as  perform  warehousing  and  shipping 
functions.  These  activities  create 
considerable  work  for  people  who  are 
blind,  as  opposed  to  the  cord 
manufacturing  operations  which  are 
largely  machine  operations. 

The  contractor  interprets  the  statutory 
direct  labor  requirement  as  requiring 
that  at  least  75  percent  of  the  total  direct 
labor  required  to  manufacture  the  cord 
must  be  done  by  people  who  are-3- 
blind.  The  Committee's  interpretation, 
which  has  been  upheld  by  a  court 
decision.  HLI  Lordship  Industries.  Inc. 
V.  Committee  for  Purchase  From  the 
Blind  and  Other  Severely  Handicapped. 
615  F.  Supp.  970.  975  (E.D.  Va.  1985), 
is  that  the  requirement  applies  to  the 
direct  labor  done  by  the  nonprofit 
agency.  In  this  case,  the  nonprofit 
agency  has  indicated  that  all  of  the 
direct  labor,  and  some  of  the  indirect 
labor,  will  be  performed  by  people  who 
are  blind. 

The  Committee's  rationale  for  looking 
to  a  total  corporate  entity  as  the  current 
contractor  for  impact  analysis  rather 
than  an  individual  division  that  is 
performing  the  contract  is  that  the 
corporation  has  the  ability  to  shift  its 
assets  among  divisions  and  thus 
mitigate  the  impact  of  a  Procurement 


List  addition  on  a  specific  division.  In 
a  supplemental  comment,  this 
contractor  challenged  the  application  of 
this  rationale  in  the  case  of  a  small 
business  like  itself  and  again  raised  the 
possibility  that  it  might  have  to  close  its 
cord  division  if  it  did  not  have 
Government  sales  of  the  cord  along  with 
its  own  cord  demands  for  the 
parachutes  the  corporation  produces. 
Nonprofit  agencies  participating  in 
the  JWOD  Program  are  required  by 
Committee  regulation  to  seek  broad 
competition  for  components  used  in 
commodities  furnished  to  the 
Government.  41  CFR  51-4.4(a). 
Nonprofit  agencies  are  further  required 
to  maximize  their  subcontracting  for 
components  with  other  nonprofit 
agencies  and  small  businesses  such  as 
this  contractor.  41  CFR  51-4.4(b).  In  this 
case,  the  nonprofit  agency  has  been 
instructed  to  assure  that  it  will  continue 
to  seek  competition  between  existing 
cord  suppliers,  including  this 
contractor.  Accordingly,  the  contractor 
will  continue  to  have  the  opportimity  to 
sell  its  cord  to  the  Government  through 
the  nonprofit  agency,  which  should 
mitigate  the  possibility  of  closing  its 
cordmaking  division  and  depriving  the 
Government  of  a  source  of  supply  for 
this  cord. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  are  suitable  for  procurement  by 
the  Federal  Govenunent  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
altamatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-^8c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 
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Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List 

Cord,  Nylon 

4020-00-240-2146 

This  action  does  not  afliect  current 
contracts  awarded.prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  97-3111  Filed  2-6-97;  8:45  am] 
BajJNQ  OOOE  63S3-01-P 

Procurement  List;  Proposed  Additions 

AQBICY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  additions  to 

Procurement  List 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Prociu«ment  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
C0MMPIT8  MUST  BE  RECBVED  ON  OR 
BffORE:  March  10, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Vii^nia  22202-3461. 
FOR  FURTHER  MPORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPI^lBfTARY  mformation:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  firom  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  foctors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government., 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 


contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  fiimish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Prociuement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Floor  Care  Products 
7930-OO-NIB-0039  (GP  Forward— Qeaner) 
7930-00-NIB-0040 
7930-00-NIB-0041 
7930-0O-NIB-0043  (Complete— Floor 

Finish) 
7930-00-NIB-0044 
7930-00-NIB-0045 
7930-00-NIB-0046  (Bravo— Polish 

Remover) 
7930-00-NIB-0047 
7930-00-NIB-0048 
793a-00-NIB-0049  (Snapback  Spraybuff— 

Restorer) 
NPA:  The  Lighthouse  of  Houston,  Houston, 

Texas 
Insignia,  Embroidered,  Tab,  Shoulder  Sleeve, 

Aimy 
8455-00-121-1315 
NPA:  Georgia  Industries  for  the  Blind, 

Bainbridge,  Georgia 
Insignia,  Embroidered,  Marine  PFC 

8455-00-292-9558 
NPA:  Georgia  Industries  for  the  Blind, 

Bainbridge,  Gemgia 

Services 

Grounds  Maintenance,  Wheeler  Air  Force 
Base,  Hawaii  and  Outlying  Air  Fence 
Installations 

NPA:  Lanakila  Rehabilitation  Center,  Inc., 
Honolulu,  Hawaii 

Grounds  Maintenance,  Federal  Bureau  of 
Investigation,  Criminal  Justice 
InCDimation  Services  Complex, 
Oarksburg,  West  Virginia 

NPA:  Job  Squad,  Inc.,  Clarksbuig,  West 
Virginia 

Switchboard  Operation,  Department  of 

Veterans  Affairs,  New  Jersey  Health  Care 
System,  Lyons,  New  Jersey 

NPA:  New  Jersey  Association  for  the  Deaf- 
Blind,  Inc  Somerset,  New  Jersey 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-3112  Filed  2-6-97;  8:45  am) 
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DEPARTMENT  OF  COIMIMERCE 

Bureau  of  Export  Administration 

Sensors  and  Instrumentation 
Technical  Advisory  Committee; 
Partially  Closed  Meeting 

A  meeting  of  the  Sensors  and 
Instrumentation  Technical  Advisory 
Committee  will  be  held  March  4, 1997, 
9  a.m.,  in  the  Herbert  C.  Hoover 
Building.  Room  1617M-2. 14th  Stiwt 
between  Constitution  and  Peimsylvania 
Avenues,  N.W..  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  sensors  and 
instrumentation  equipment  and 
technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Report  on  the  status  of  The 
Wassenaar  Arrangement. 

3.  Discussion  on  the  Encryption  Reg. 

4.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

5.  Disciission  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

Hie  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  fedlitate 
distribution  of  public  presentation 
materials  to  the  Committee  membera, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  OAS/EA/BXA— 

Room  3886C,  U.S.  Department  of 

Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Adnunistration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  December  13, 1995, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552b(c)(l) 
shall  be  exempt  firom  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
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remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Recoids 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  February  4. 1997. 

Kathlwwi  M.  Grove. 

Acting  Director,  Technical  Advisory 
Committee  Unit. 

IFR  Doc.  97-3127  Filed  2-6-97;  8:45  ami 
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International  Trade  Administration 
[A-3Si-e05I 

Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Frozen 
Concentrated  Orange  Juice  From 
Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  timely  requests 
from  the  respondents,  Branco  Peres 
Citrus,  S.A.  (Branco)  and  CTM  Citrus 
S.A.,  formerly  Citropectina  (CTM).  the 
Department  of  Commerce  (the 
Department)  has  conducted  an 
administrative  review  of  the 
antidimiping  order  on  frozen 
concentrated  orange  juice  from  Brazil. 
The  review  covers  merchandise 
exported  to  the  United  States  by  these 
two  respondents  during  the  period  of 
May  1. 1992.  through  April  30, 1993. 
EFFECTIVE  DATE:  February  7,"  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmaim  or  Greg  Thompson  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington.  D.C.  20230; 
telephone:  (202)  482-5288  or  (202)  482- 
3003,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Case  History 

On  August  14, 1995,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  1992-93 
administrative  review  of  the 
antidumping  duty  order  on  Frozen 
Concentrated  Orange  Juice  (FCOJ)  from 
Brazil  (60  FR  41874).  On  August  25. 
1995,  both  respondents  submitted  case 
briefs.  The  petitionera  submitted  a 
rebuttal  brief  on  August  29. 1995.  There 


was  no  request  for  a  hearing.  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act).  The  final  margins  for 
Branco  and  CTM  are  listed  below  in  the 
section  "Final  Results  of  Review." 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31. 1994. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  FCOJ  from  Brazil.  The 
merchandise  is  currently  classifiable 
under  item  2009.11.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
review  is  dispositive. 

Fair  Value  Comparisons 

We  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preliminary  results. 

Foreign  Market  Value  (FMV) 

As  stated  in  the  preliminary  results, 
we  foimd  that  the  home  market  was  not 
viable  for  either  respondent  and  based 
FMV  on  third  country  FOB  sales  or 
offers  for  sale. 

We  calculated  FMV  according  to  the 
methodology  described  in  our 
preliminary  results. 

Interested  Party  Comments 

Comment  1:  Packing  Cost  for  Branco 

Branco  contends  that  the  Department 
mistakenly  added  U.S.  packing  costs  to 
the  third-country  price  used  to  calculate 
foreign  market  value. 

The  petitioners  contend  that  the 
Department  adjusted  the  prices  to  make 
an  accurate  comparison  of  net  prices, 
and  that  the  Department  should 
continue  with  this  approach  in  the  final 
results. 

Department  Position 

We  agree  with  the  petitioners.  It  is 
Department  practice  to  compare  ex- 
factory  packed  prices.  In  order  to  adjust 
for  differences  in  packing  expenses,  the 
Department  subtracts  the  comparison 
market  packing  from  the  FMV  and  adds 


U.S.  packing  to  the  FMV  (see  Find 
Results  of  Antidumping  Administrative 
Review  Roller  Chain,  Other  Than 
Bicycle,  from  Japan,  60  FR  62387-89. 
December  6. 1995). 

Comment  2:  Use  of  Shorter  Periods 

In  the  preliminary  results,  we 
confirmed  that  there  is  a  direct  linkage 
between  respondents'  prices  in  this 
review  period  and  the  minimum  export 
price  (MEP)  which  is  based  on  the  price 
of  FCOJ  on  the  New  York  Cotton 
Exchange  (NYCE)  futures  market.  Given 
the  price  volatility  of  the  MEP  during 
this  review  period,  we  adopted  the 
methodology  used  in  past  FCOJ  reviews 
of  using  FMV  periods  that  are  shorter 
than  a  month.  Insofar  as  the  fluctuations 
in  the  MEP  reached  up  to  51%  in  a 
given  month  for  this  review  period,  we 
determined  that  it  was  necessary  for 
coKiparison  periods  to  be  based  on  any 
change  in  the  MEP  throughout  the 
continuum  of  the  period  of  review 
(POR). 

CTM  states  that  the  Department  has 
retroactively  defined  the  time  periods 
for  price-to-price  comparisons.  The 
respondent  further  states  that  this 
approach  was  not  well  considered,  and 
urges  the  Department  to  rely  on  monthly 
weighted  average  comparisons. 

The  petitioners  contend  that  Ae  MEP 
has  been  used  as  a  tool  to  define  shorter 
FMV  comparison  periods  in  three  prior 
administrative  reviews  of  FCOJ.  The 
petitioners  further  contend  that  this 
methodology  should,  in  theory,  be  a 
more  accurate  measure  of  whether  less- 
than-fair-value  pricing  has  occurred  in 
this  volatile  commodity  market. 

Department  Position 

We  agree  with  the  petitioners  that 
changes  in  the  MEP  have  been  used  in 
past  reviews  to  establish  FMV 
comparison  periods  shorter  than  one 
month,  and  that  using  the  MEP  should, 
in  theory,  be  a  more  accurate  measure 
in  a  volatile  market.  The  Department 
first  used  shorter  FMV  periods  in  the 
third  review  because  a  severe  freeze  in 
Florida  had  a  dramatic  effect  on  the 
price  for  FCOJ  on  the  NYCE  futures 
market  and,  thus,  the  MEP.  In  that 
review,  shorter  FMV  periods  were 
defined  by  changes  of  ten  percent  in  the 
MEP  in  a  given  month.  While  the  same 
methodology  was  used  in  the  fourth  and 
fifth  reviews,  the  reason  for  using  it  was 
not  discussed.  In  the  sixth  review,  we 
have  continued  to  use  the  MEP  to 
determine  shorter  FMV  periods, 
however,  we  have  refined  the 
methodology  in  the  following  manner. 
Firet.  since  FCOJ  commodity  prices  on 
the  NYCE  fluctuate  on  a  continuum, 
unrelated  to  the  starting  and  ending  of 
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months,  we  based  the  periods  on 
changes  throughout  the  review  period 
and  not  just  changes  in  a  given  month. 
Second,  we  believe  that  comparison 
periods  based  on  any  change  in  the 
MEP.  as  opposed  to  a  ten  percent 
change,  provide  us  with  a  more  accurate 
analysis,  given  the  signihcant  price 
fluctuations  in  this  review  period.  For 
further  discussion  of  this  issue,  see  the 
preliminary  results  concurrence 
memorandum,  dated  August  8, 1995. 

Comment  3:  Date  of  Sale  for  CTM 

CTM  contends  that  the  Department 
incorrectly  used  the  date  of  issuance  of 
the  export  license  as  the  date  of  sale. 
CTM  further  contends  that  the  date  of 
shipment  is  its  appropriate  date  of  sale. 

"Die  petitioners  state  that  the  use  of 
the  date  of  issuance  of  the  export  license 
is  harmonious  with  the  Department's 
contemporaneous  sales  methodology 
(i.e.,  price  is  set  as  of  that  date 
regardless  of  when  the  merchandise  is 
shipped).  The  petitioners  also  state  that 
using  this  methodology  allows  the 
Department  to  match  U.S.  with  third- 
country  sales  which  were  made  under 
similar  market  pressures  (i.e., 
hyperinflation  and  rapid  FCOJ  price 
fluctuations  in  the  NYCE  futures 
market). 

Department  Position 

We  agree  with  the  petitioners.  In  its 
September  9, 1994,  submission,  CTM 
stated  that  while  the  price  for  the 
transaction  is  set  as  of  the  date  of 
issuance  of  the  export  license,  the 
quantity  is  not  fixed  until  the  date  of  the 
shipment.  However,  after  reviewing 
CTM's  export  documents  and  invoices 
for  all  third-country  and  U.S.  sales  made 
during  the  FOR.  it  is  clear  that  the  terms 
of  sale  were  established  on  the  date  of 
issuance  of  the  export  license.  With  one 
exception,  a  quantity  difference  of  less 
than  one  percent,  the  terms  of  sale  on 
the  export  license  matched  the  terms  on 
the  relevant  invoice,  (see  preliminary 
results  concurrence  memorandum). 

Comment  4:  Use  of  Exchange  Rates  for 
CTM 

CTM  contends  that  in  converting  the 
inland  fireight  expense  for  U.S. 
shipments  to  dollars,  the  Department 
should  use  the  exchange  rate  in  eflisct 
on  the  date  of  payment  of  these 
expenses. 

Department  Position 

We  agree  with  the  respondent  that,  on 
occasion,  when  calculating  margins  for 
hyperinflationary  economies,  charges 
and  adjustments  have  been  converted  to 
dollars  based  on  the  exchange  rate  in 
efliect  on  the  date  the  charge  becomes 


payable.  However,  because  of  the 
administrative  burden  associated  wnth 
using  this  methodology,  the 
Department's  preference  is  to  convert 
charges  on  the  date  of  shipment,  the 
closest  approximation  to  the  date  the 
charges  become  payable.  In  this 
instance,  the  issue  is  moot  because 
information  concerning  the  dates  that 
the  charges  became  payable  is  not  on 
the  record. 

Comment  5:  Comparison  Periods 

CTM  states  that  if  the  Department 
were  to  use  the  90/60  rule  to  define 
comparison  periods,  there  would  be  no 
need  to  use  the  MEP  as  a  surrogate  for 
establishing  FMV  because  there  would 
be  actual  sales  which  could  be  used  for 
comparison  purposes. 

The  petitioners  state  that  using  the 
90/60  rule  is  inconsistent  with  the  logic 
of  using  shorter  periods  in  the  first 
place — namely,  to  avoid  distortions  in 
margin  calculation  due  to  fluctuations 
in  commodity  prices. 

Department  Position 

We  agree  with  the  petitioners  that 
using  the  90/60  rule  would  ignore  the 
reason  for  using  shorter  periods  in  the 
first  place.  Furthermore,  we  have 
confirmed  that  there  is  a  strict 
correlation  between  the  MEP,  a  long- 
standing program  established  by  the 
Brazilian  FCOJ  producers,  and  the 
prices  to  the  U.S.  and  thiid-coun'try 
sales  of  both  respondents.  Accordingly, 
we  have  continued  to  rely  on  the 
methodology  used  in  the  preliminary 
determination  to  avoid  distortion  in  the 
dumping  margin  calculations. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  determine  that 
the  following  weighted-average  margins 
exist  for  the  period  of  May  1, 1992 
through  April  30, 1993: 


Manufacturer/exporter 

Margin 
(percent) 

Bianco 

2.52 

CTM            

0.98 

All  Others 

1.96 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  difiierences  between 
USP  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  die  Customs 
Service. 

Furthermore,  the  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  FCOJ  from  Brazil  entered, 
or  withdrawn  from  warehouse,  for 


consumption  on  or  after  the  publication 
date  of  die  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
companies  will  be  as  outUned  above;  (2) 
for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  previous 
reviews  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  an 
earlier  review,  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  ca^  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  the  final  results  of  this 
review,  earlier  reviews,  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  (4)  the  cash  deposit  rate  for  all 
other  manufacturers  or  exporters  will  be 
1.96  percent,  the  "all  other"  rate 
established  in  the  original  LTFV 
investigation  by  the  Department  (52  FR 
8324.  March  17, 1987),  in  accordance 
with  the  decisions  of  the  Court  of 
International  Trade  in  Floral  Trade 
Council  V.  United  States.  SUp  Op.  993- 
79,  and  Federal-Mogul  Corporation  v. 
United  States.  Slip  Op.  93-83. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  efiiact 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  thisrequirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  i^*0  in  accordance 
widi  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 
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Dated:  January  31, 1997. 

loiieit  S.  LaRuaaa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-3101  nied  2-&-97: 8:45  am) 

MJJNQ  COM  3S10-O8-P 

(A-201-802I 

Gray  Portland  Cement  and  Clinker 
From  Mexico;  Amended  Final  Reeults 
of  Antidumping  Duty  Administrative 
Review  in  Accordance  With  Court 
Decision 

AQBCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  amended  final  results 

ofantidumi  Jig  duty  administrative 

review  in  atxordance  with  court 

decision. 

summary:  On  August  1, 1996.  the  Court 
of  Appeals  for  the  Federal  Circuit  (the 
Federal  Circuit)  affirmed  the  July  12. 
1995  decision  of  the  Court  of 
International  Trade  (OT)  in  The  Ad  Hoc 
Committee  of  AZ-NM-TX-FL  Producers 
of  Gray  Portland  Cement  v.  United 
States,  Slip  Op.  95-125  (OT  1995)  [Ad 
Hoc).  In  its  July  12, 1995  opinion,  the 
OT  affirmed  the  Department  of 
Commerce's  (the  Department's)  results 
of  redetermination  pursuant  to  remand, 
and  prior  remand  determinations  of  the 
Department,  of  the  final  results  of  the 
first  administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  Federal  Circuit's  ruling 
represents  a  "final  and  conclusive" 
court  decision  "not  in  harmony"  with 
the  Department's  original 
determination.  As  a  result  of  these 
remand  redeterminations,  the 
Department  found  a  dumping  margin  for 
respondent  Cemex.  S.A.  de  C.V. 
(Cemex)  for  the  period  April  12, 1990 
through  July  31, 1991  of  61.42  percent. 
EFFECTIVE  date:  February  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACTS 
Robert  James  or  John  Kugelman.  Office 
Eight,  Antidumping  and  Countervailing 
Duty  Enforcement  Group  ID, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  N.W., 
Washington.  DC  20230;  telephone:  (202) 
482-5222. 

8UPPLBMENTARY  INFORMATION: 

Background 

On  April  28. 1993.  the  Department 
published  in  the  Federal  Register  the 
final  results  of  its  first  administrative 
review  of  the  antidumping  duty  order 
on  gray  portland  cement  and  clinlwr 


bom  Mexico  (58  FR  25803  (April  28. 
1993)).  In  those  final  results  the 
Department  set  forth  its  determination 
of  the  weighted-average  margins  for  the 
two  respondent  companies  for  the 
period  April  12, 1990  through  July  31. 
1991.  Petitioners  and  Cemex 
subsequently  filed  separate  complaints 
with  the  CIT  challenging  the  final 
results;  these  complaints  were  later 
consolidated.  Thereafter,  the  CTT 
published  an  Order  and  Opinion  dated 
September  26. 1994  in  Ad  Hoc 
Committee  v.  United  States,  Ct.  No.  93- 
05-00273,  Shp  Op.  94-151,  remanding 
the  Department's  final  results  with 
instructions  to  (1)  consider  CEMEX's 
claimed  deductions  for  pre-sale  home 
market  transportation  costs  under  the 
circumstances-of-sale  (COS)  provision 
of  the  Department's  regulations,  (2) 
apply  a  value-added-tax  (VAT) 
adjustment  consistent  with  the 
methodology  established  in  Torrington 
Co.  V.  United  States.  853  F.  Supp.  446 
(CIT  1994),  (3)  reclassify  certain 
transactions  designated  as  exporter's 
sales  price  transactions  and  reconsider 
the  selection  of  best  information 
available  (BIA)  for  certain  other  sales, 
and  (4)  reconsider  the  selection  of  BIA 
data  for  missing  added  material  costs. 
On  January  5, 1995.  the  Department 
filed  its  remand  results  with  the  CTT. 
Cemex  challenged  certain  aspects  of  the 
Department's  remand  results,  including 
our  treatment  of  VAT. 

On  May  15. 1995,  the  OT  ordered  a 
second  remand  which  affirmed  the 
Department's  treatment  of  Cemex's  pre- 
sale  transportation  expenses  and  its 
application  of  the  so-called  Torrington 
methodology  for  calculating  VAT.  The 
OT,  however,  directed  the  Department 
to  consider  different  VAT  rates.  Ad  Hoc 
Committee  v.  United  States,  Slip  Op. 
95-91  (Crr  May  15, 1995).  The 
Department  filed  its  redetermination 
with  the  Court  on  June  13, 1995.  The 
OT,  on  July  12, 1995,  affirmed  the 
Department's  remand  results  and  issued 
a  judgment  that  Cemex's  January  25. 
1995  challenge  on  the  issue  of  VAT 
methodology  was  untimely  filed  and. 
therefore,  moot. 

Cemex  appealed  fit)m  the  CTT's  July 
12, 1995  decision  in  Ad  Hoc  affirming 
the  Department's  redetermination.  This 
appeal  challenged  the  CIT's  ruling  that 
Cemex  had  waived  its  right  in  this  case 
to  challenge  Commerce's  application  of 
the  Torrington  methodology  for 
calculating  VAT,  and  that  Cemex's  pre- 
sale  transportation  expenses  were  not 
deductible  in  the  calculation  of  foreign 
market  value.  Consistent  with  the 
Federal  Circuit's  decision  in  Timken 
Company  V.  United  States,  893  F.2d  337 
(Fed.  Cir.  1990),  on  October  12, 1995, 


the  Department  published  a  "Notice  of 
Court  Decision"  in  the  Federal  Register 
which  suspended  liquidation  of  the 
subject  merchandise  entered,  or 
withdrawn  fiY)m  warehouse,  for 
consimiiption  until  there  was  a  "final 
and  conclusive"  decision  in  this  case 
(60  FR  53163). 

On  August  1, 1996,  the  Federal 
Qrcuit  issued  its  decision  affirming  the 
eariier  rulings  of  the  OT  (Appeal  No. 
95-1485,  Fed.  Cir.  August  1, 1996).  On 
October  17, 1996,  the  Federal  Circuit 
issued  its  mandate.  The  Federal 
Circuit's  ruling  constitutes  a  "final  and 
conclusive"  decision  in  this  case  which 
is  "not  in  harmony"  with  the 
Department's  original  determination. 
Accordingly,  we  have  prepared  these 
amended  final  results  and  will  proceed 
to  issue  liquidation  instructions  to  the 
Customs  Service. 

Amended  Final  Results  of  Review 

In  its  April  29, 1993  Final  ResuHs  of 
Administrative  Review,  the  Department 
calculated  a  weighted-average  margin 
for  Cemex  for  the  period  April  12, 1990 
through  July  31, 1991  of  30.74  percent. 
As  a  result  of  the  IDepartment's 
redeterminations  on  court  remand,  we 
have  determined  the  weighted-average 
dumping  margin  for  Cemex  for  the 
period  April  12, 1990  through  July  31, 
1991  to  be  61.42  percent.  The 
Department  will  instruct  the  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries,  and  will  issue 
appraisement  instructions  accordingly. 
This  notice  is  published  in  accordance 
with  section  751(a)(1)  of  the  Tariff  Act 
(19  U.S.C.  1675(a)(1))  and  19  CFR 
353.22(c)(8). 

Dated:  January  31, 1997. 

Robert  S.  URusn, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-3102  Filed  2-e-97;  8:45  am] 

BILLMG  COOK  Klft-OS-P 


[A-401-040] 

Stainless  Steel  Plate  From  Sweden 
Antidumping  Duty  Administrative 
Review;  Time  Limits 

AQBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
review  of  the  antidumping  finding  on 
stainless  steel  plate  from  Sweden.  The 
review  covers  two  manufacturers/ 
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exporters  of  the  subject  merchandise  the 
United  States  and  the  period  June  1, 
1995  throu^  May  31, 1996. 
EFFECTIVE  DATE:  February  7. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Linda  Ludwig, 
Office  of  AD/CVD  Enforcement,  Group 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230,  telephone:  (202)  482-4475  or 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
limits  mandated  by  the  Uruguay  Round 
Agreements  Act  (245  days  from  the  last 
day  of  the  anniversary  month  for 
preliminary  determinations,  120 
additional  days  for  final 
determinations),  pursuant  to  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930,  as 
amended,  the  Department  is  extending 
the  time  limit  for  completion  of  the 
preliminary  results  until  June  30, 1997. 
See  Decision  Memorandimi  to  Robert  S. 
LaRussa  dated  February  3, 1997. 

This  extension  is  in  accordance  with 
section  7Sl(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C. 
1675(a)(3)(A)). 

Dated:  February  3, 1997. 
foMph  A.  Spetrini, 

Deputy  Assistant  Secretary.  Enforcement 
Group  m. 

[FR  Doc.  97-3100  Filed  2-6-97;  8:45  am) 
■LUNQ  COM  3Sie-06-M 


National  Institute  of  Standards  and 
Technology 

(Doctot  No.  •70122011-7011-01] 

RIN0693-XX29 

Standards  for  Blood  Banking  and 
Transfusion  Services:  Request  for 
Public  Comment 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 
ACTION:  Request  for  public  comment. 

SUMMARY:  The  American  Association  of 
Blood  Banks  (AABB)  proposes  to  revise 
some  of  its  blood  banking  and 
transfusion  services  standards  for  blood 
collection,  processing,  storage  and 
transfusion  and  requests  public 
comment  on  these  changes.  The  purpose 
of  this  request  is  to  increase  pubUc 
participation  in  the  system  used  by  the 
AABB  to  develop  these  standards. 

NIST  undertakes  publication  of  this 
notice  as  a  public  service  on  behalf  of 


the  AABB.  NIST  does  not  necessarily 
endorse,  approve,  or  recommend  any  of 
the  standards  referenced  in  the  notice. 
The  AABB  is  the  professional  society 
of  more  than  2,400  community,  regional 
and  Red  Cross  blood  centers,  hospital- 
based  blood  banks  and  transfusion 
services.  It  also  represents  over  9,000 
individual  members  engaged  in  blood 
banking  and  transfusion  medicine.  The 
AABB  sets  standards,  inspects  and 
accredits  blood  collection  and 
transfusion  facilities,  and  provides 
continuing  education  and  information. 
Its  member  facilities  are  responsible  for 
collecting  virtually  all  of  the  nation's 
blood  supply  and  for  transfusing  more 
than  80  percent  of  the  blood  used  for 
patient  care  in  the  United  States. 
Throughout  its  50-year  history,  the 
AABB's  highest  priorities  have  been 
transfusion  safety  and  maintaining  and 
promoting  a  safe  and  adequate  blood 
supply  for  the  American  people. 
DATES:  Interested  persons  may  obtain 
the  documents  after  February  1, 1997 
and  should  submit  comments  by  5:00 
pm  local  time  on  March  15, 1997. 
ADDRESSES:  The  proposed  changes  to 
AABB  standards  may  be  obtained 
through  the  AABB  Internet  Home  Page 
at  "http://www.aabb.org"  under 
"What's  New."  Those  without  Internet 
access  may  purchase  the  documents 
&t>m  the  AABB  National  Office,  8101 
Glenbrook  Road,  Bethesda,  MD  20814, 
(301)  215-6499,  fax  (301)  907-6895.  e- 
mail  sales@aabb.org.  Ask  for  pubUcation 
#ST97IN.  Cost  is  $25  per  copy  sent  to 
addresses  in  the  United  States  and  $35 
per  copy  sent  to  other  locations.  Orders 
must  be  prepaid. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Church,  Director  of 
Communications,  American  Association 
of  Blood  Banks.  (301)  215-6557.  e-mail 
eileen@aabb.org. 

Dated:  January  30. 1997. 
Elaine  Bimten-Minet, 
Director,  Program  Office. 
(FR  Doc  97-3105  Filed  2-6-97:  8:45  am] 
MLUNQ  cooe  3Sie-1»-H 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  020397E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  1,025  (P622) 
and  permit  1,027  (P45W). 


SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  two  permits  that 
authorize  takes  of  an  Endangered 
Species  Act-listed  species  for  the" 
purpose  of  scientific  research/ 
enhancement,  subject  to  certain 
conditions  set  forth  therein,  to  the 
California  Department  of  Fish  and  Game 
(CDFG)  and  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  at  Sacramento,  CA. 
ADDRESSES:  The  applications  and 
related  docvunents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS.  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Administrator,  Southwest  Region, 
NMFS,  NOAA.  501  West  Ocean  Blvd.. 
Suite  4200,  Long  Beach.  CA  90802-4213 
(562-980-4016). 

SUPPLEMENTARY  INFORMATION:  The 
permits  were  issued  under  the  authority 
of  section  10  of  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  ESA-listed  fish  and  wrildlifiB 
permits  (50  CFR  parts  217-222). 

Notice  was  published  on  October  16, 
1996  (61  FR  53899)  that  an  appUcation 
had  been  filed  by  CDFG  (P622)  for  a 
scientific  research  permit.  Permit  1,025 
was  issued  to  CDFG  on  January  10, 
1997.  Permit  1,025  authorizes  CDFG 
takes  of  adult  and  juvenile,  endangered, 
Sacramento  River  winter-run  chinook 
salmon  [Oncorhynchus  tshawytscha) 
associated  with  two  scientific  research 
studies.  For  Study  1.  CDFG  will 
establish  a  pilot  program  at  Knights 
Landing  on  the  Sacramento  River  for 
monitoring  juvenile  anadiomous  fish 
migration.  The  purpose  of  the 
monitoring  program  is  to  evaluate  the 
utility  of  the  site  and  various  sampling 
protocols  in  determining  the  timing  and 
abundance  of  juvenile  anadromous 
salmonids  emigrating  to  the 
Sacramento- San  Joaquin  Delta.  Fch* 
Study  2,  CDFG  will  determine  the 
relationship  between  manageable 
physical  habitat  attributes  (flow, 
temperature,  channel  aspects)  and 
anadromous  salmonids  within  the 
upper  reaches  of  the  Sacramento  River 
and  throughout  the  river  system  up  to 
ocean  entry.  Information  relating 
spawning  distribution  (temporal  and 
spatial),  spawning  success,  juvenile 
survival,  and  emigration  will  be 
determined  relative  to  habitat 
conditions.  Permit  1,025  expires  on  Jime 
30,  2001. 

Notice  was  published  on  October  16, 
1996  (61  FR  53899)  that  an  application 
had  been  filed  by  FWS  (P45W)  for  an 
enhancement  permit.  Permit  1,027  was 
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issued  to  FWS  on  January  31, 1997. 
Permit  1,027  authorizes  FWS  takes  of 
adult  and  juvenile,  endangered, 
Sacramento  River  winter-run  chinook 
salmon  [Oncorhynchus  tshawytscha) 
associated  with  artificial  propagation 
and  captive  broodstock  programs. 
Permit  1,027  replaces  Permit  747,  which 
was  amended  to  expire  on  January  31, 
1997  (61  FR  68721,  December  30. 1996). 
FWS  has  proposed  to  develop  a  genetic 
testing  protocol  to  identify  the  origin  of 
returning  adults  so  as  to  prevent 
hybridization  problems.  FWS  has  also 
proposed  to  acquire  a  hatchery  facility 
on  the  mainstem  Sacramento  River  to 
avoid  imprinting  problems.  Until  the 
proposed  genetic  testing  protocol  has 
been  reviewed  and  approved  by  NMFS, 
and  the  mainstem  river  hatchery  facility 
has  been  acquired,  tested  with  non- 
winter-run  chinook  salmon,  and 
approved  by  NMFS,  the  collection  of 
ESA-listed  adult  fish  for  broodstock  is 
not  authorized.  Any  captured  hatchery 
progeny  suspected  of  being  spring-run/ 
winter-run  hybrids  will  be  destroyed. 
To  monitor  the  propagation  program, 
carcasses  of  the  adult,  ESA-listed  fish 
that  return  to  spawn  in  the  wild  will  be 
collected  from  the  mainstem 
Sacramento  River  and  Battle  Creek  and 
sampled  for  tissues  and  tags.  Permit 
1,027  expires  on  July  31.  2001. 

Issuance  of  the  permits,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permits:  (1)  Were  request^  in 
good  faith,  (2)  will  not  operate  to  the 
disadvantage  of  the  ESA-listed  species 
that  is  the  subject  of  the  permits,  and  (3) 
are  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-listed  species  permits. 

Dated:  February  3, 1997. 
Robert  C  Ziobro, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-309J3  Filed  2-6-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  Anny 

Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  Deep 
Run  and  Fiber-Hudson  Water 
Resources  Feasibility  Study  In  Howard 
County,  Maryland 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 


SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  is  initiating 
the  Deep  Run  and  Tiber-Hudson  Water 
Resources  Feasibility  Study  for  the 
watersheds  of  the  Patapsco  River  basin. 
The  riparian  and  aquatic  environmental 
integrity  of  the  Deep  Run  and  Tiber- 
Hudson  watersheds  have  been  severely 
degraded  by  urbanization,  inadequate 
infrastructure  and  industrial 
encroachment.  Potential  environmental 
restoration  of  streambanks,  wetlands 
jmd  forest  buffers  could  restore  riparian 
and  aquatic  habitat,  improve  water 
quality,  restore  stream  channel  stability, 
and  reduce  erosion  and  sedimentation. 
A  DEIS  will  be  integrated  into  the 
feasibility  study  to  document  existing 
conditions,  project  actions,  and  project 
effects  and  products.  Howard  County  is 
the  non-Federal  sponsor  for  the  project.' 
The  Maryland  Department  of  the 
Environment  has  also  contributed 
matching  grant  funds  to  the  county  for 
this  study. 

FOR  RiRTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms. 
Kathryn  Conant,  Study  Manager, 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-P,  P.O. 
Box  1715,  Baltimore,  Maryland  21203- 
1715,  telephone  (410)  962-5175.  E-mail 
address:  kathryn. j.conant®ccmail. 
nab.usace.army.mil. 
SUPPtaidENTARY  INFORMATION:  1.  The 
U.S.  House  of  Representatives, 
Committee  on  Public  Works  and 
Transportation,  authorized  the 
Baltimore  Metropolitan  Deep  Run  and 
Tiber-Hudson  Water  Resources  Study, 
in  a  resolution  adopted  April  30, 1992. 

2.  The  areas  proposed  for 
environmental  restoration  are  known  as 
the.Deep  Run  and  Tiber-Hudson 
watersheds  and  are  located  in  highly 
developed  eastern  portions  of  Howard 
County,  Maryland.  The  most  significant 
problems  in  the  Deep  Run  and  Tiber- 
Hudson  watersheds  are  the  loss  of 
aquatic  and  riparian  habitat  and  the 
instability  of  the  stream  channels.  This 
excessive  degradation  includes:  flashy 
stormwater  flows  which  cause 
streambank  erosion  and  sedimentation, 
encroachment  of  development  which 
Umits  riparian  habitat  and  wetlands, 
and  polluted  runoff  which  contributes 
to  poor  water  quality.  These  factors 
negatively  impact  the  aquatic  and 
riparian  environment  in  the  present  and 
the  future. 

3.  In  September  1996,  the  Corps  and 
Howard  County  executed  a  feasibility 
cost-sharing  agreement  to  prepare  a 
study  on  both  the  Deep  Run  and  Tiber- 


Hudson  watersheds.  This  watershed 
study  is  being  conducted  to  investigate 
the  feasibility  of  restoring  habitat  and 
the  environmental  integrity  of  both  of 
these  watersheds.  The  purpose  of  this 
study  is  to  develop  an  ecosystem 
restoration  plan  that  will  address 
improvements  to  aquatic  and  terrestrial 
habitat,  water  quality,  and  recreation. 
The  goal  of  this  study  is  to  implement 
the  watershed  restoration  plan  that  will 
improve  the  aquatic  and  riparian 
ecosystem  within  the  Deep  Run  and 
Tiber-Hudson  watersheds.  To  achieve 
this  goal,  the  Corps  will  further  define 
the  problems,  needs,  and  opportunities 
in  these  watersheds;  analyze  and 
forecast  environmental  resource 
conditions;  formulate,  evaluate,  and 
compare  alternative  plans  for  multiple 
sites:  develop  detailed  designs  and  costs 
at  selected  sites;  and  recommend  a  cost 
efi^ective  plan  for  these  watersheds. 

4.  Throughout  the  feasibility  study, 
potential  restoration  projects  will  be 
identified,  evaluated,  and  selected  on  a 
watershed  basis.  To  achieve  the 
proposed  watershed  restoration  plan, 
the  alternatives  to  be  evaluated  will 
include  stabilization  of  eroding  stream 
channels,  creation  of  wetlands, 
restoration  of  floodplains,  and 
construction  of  stormwater  detention 
ponds  and  retrofits.  Habitat  structures 
would  also  be  installed,  if  necessary,  to 
restore  aquatic  habitat  and  provide 
added  cover  for  spawning.  Stream 
restoration  alternatives  may  include 
stabilization  techniques,  such  as 
rootwads,  plantings,  and  geotubes. 
Where  feasible,  fish  blockages  may  be 
removed  to  allow  for  resident  and 
migratory  passage. 

5.  The  decision  to  implement  these 
actions  will  be  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  That 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit  that  reasonably  may  be  expected 
to  accrue  from  the  proposal  will  be 
balanced  against  its  reasonably 
foreseeable  costs.  The  Baltimore  District 
is  preparing  a  DEIS  that  will  describe 
the  impacts  of  the  proposed  projects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  public 
interest.  The  DEIS  will  be  in  accordance 
with  NEPA  and  will  document  all 
factors  that  may  be  relevant  to  the 
proposal,  including  the  ciunulative 
effects  thereof.  Among  these  factors  are 
conservation,  economics,  aesthetics, 
general  environmental  concerns, 
wetlands,  cultural  values,  fish  and 
wildlife  values,  flood  hazards, 
floodplain  values,  land  use,  recreation, 
water  supply  and  conservation,  water 
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quality,  energy  needs,  safety,  and  the 
general  needs  and  welfare  of  the  people. 
If  applicable  the  DEIA  will  also  apply 
guidelines  issued  by  the  Environmental 
Protection  Agency,  under  the  authority 
of  Section  404(b)(1)  of  the  Clean  Water 
Act  of  1977  (Pub.  L  95-217). 

6.  The  public  involvement  program 
will  include  workshops,  meetings,  and 
other  coordination  with  interested 
private  individuals  and  organizations, 
as  will  as  with  concerned  Federal,  state 
and  local  agencies.  Coordination  letters 
and  newsletters  have  been  sent  to 
appropriate  agencies,  organizations,  and 
individuals  on  an  extensive  mailing  list. 
Additional  public  information  will  be 
provided  through  print  media,  mailings, 
and  radio  and  television 
announcements. 

7.  In  addition  to  the  Corps,  Howard 
County  and  the  N4aryland  Department  of 
the  Environment,  other  participants  that 
will  be  involved  in  the  study  and  DEIS 
process  include  the  following:  U.S. 
Environmental  Protection  Agency;  U.S. 
Fish  and  Wildlife  Service;  U.S.  Forest 
Service;  U.S.  Geological  Survey;  Natural 
Resource  Conservation  Service;  and 
Maryland  Department  of  Natural 
Resources.  The  Baltimore  EHstrict 
invites  potentially  affected  Federal, 
state,  and  local  agencies,  and  other 
organizations  and  entities  to  participate 
in  this  study. 

8.  The  DEIS  is  scheduled  to  be 
available  for  public  review  in  the  spring 
of  1998. 

Dr.  Junn  E.  JohiMon, 

Qiief,  Planning  Division. 

IFR  Doc.  97-3046  Filed  2-6-97;  8:45  am] 
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Corps  of  Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  PEIS)  for  the  Upper 
North  Branch  Potomac  River 
Environmental  Restoration  Feesit>iiity 
Study,  Maryland  and  West  Virginia 

AQBICY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  Baltimore  District,  U.S. 
Army  Corps  of  Engineers  is  initiating 
the  Upper  North  Branch  Potomac  River 
Environmental  Restoration  Feasibility 
Study.  The  riparian  and  aquatic 
environmental  integrity  of  this  has  been 
severely  degraded  by  urbanization,  acid 
mine  drainage  and  industrial 
encroachment.  Potential  enviromnental 
restoration  of  streambanks  and 
remediation  of  wetlands  and  forest 


buffers  could  restore  several  acres  of 
riparian  and  aquatic  habitat,  in  addition 
to  improving  water  quality,  low  base 
flows,  and  sedimentation.  A  DEIS  will 
be  integrated  into  the  feasibility  study  to 
document  existing  conditions,  project 
actions,  and  project  effects  and 
products,  the  non-Federal  sponsors  for 
the  project  are  the  Maryland  Department 
of  Nattual  Resotirces,  the  West  Virginia 
Division  of  Natural  Resources  and  the 
West  Virginia  Division  of 
Environmental  Protection. 
FOR  FURTHER  INF0RMATK3N  COKTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  addressed  to  Ms.  Erika 
Hieber,  Study  Manager,  Baltimore 
District,  U.S.  Army  Corps  of  Engineers, 
ATTN:  CENAB-PL-P,  P.O.  Box  1715, 
Baltimore,  Maryland  21203-1715, 
telephone  (410)  962^633.  E-mail 
address:  erika.j.hieber@ccmail. 
nab.usace.army.mil 
SUPPLEMBirARY  INFORMATION:  1.  The 
U.S.  House  of  Representatives, 
Committee  on  Public  Works  and 
Transportation,  authorized  the  North 
Branch  Potomac  River  Water  Resources 
Feasibility  Study  in  a  resolution 
adopted  May  13, 1993. 

2.  The  Upper  North  Branch  watershed 
of  the  Potomac  River  extends  from  the 
Potomac  River  headwaters  down  to  the 
Jennings  Randolph  Lake.  The  study  area 
includes  portions  of  Garret  and 
Allegeny  counties  in  Maryland,  and 
portions  of  Grant  and  Mineral  Counties 
in  West  Virginia.  A  particular  focus  of 
this  study  is  the  Corps  of  Engineers' 
multi-purpose  Jennings  Randolph  Lake. 
The  most  significant  problems  in  the 
Upper  North  Branch  watershed  are  add 
mine  drainage,  the  loss  of  biodiversity, 
and  water  quality  degradation.  As  a 
result,  environmental  resources  and 
aquatic  habitats  have  become  degraded. 

3.  A  watershed  study  isi)eing 
conducted  to  investigate  the  feasibility 
of  restoring  the  habitat  and 
environmental  integrity  of  the  Upper 
North  Branch  watershed.  The  purpose 
of  this  study  is  to  develop  an  ecosystem 
restoration  plan  that  will  address 
improvement  of  aquatic  and  terrestrial 
habitat,  water  quality,  and  recreation. 
Hie  goal  of  this  study  is  to  improve  the 
aquatic  and  riparian  ecosystem  within 
the  Upper  North  Branch  watershed.  To 
achieve  this  goal,  the  Corps  will  further 
define  the  problems  and  opportunities 
in  the  Upper  North  Branch  watershed; 
analyze  and  forecast  environmentel 
resource  conditions;  formulate, 
evaluate,  and  compare  alternative  plans 
for  multiple  sites;  develop  detailed 
designs  and  costs  at  selected  sites;  and 
recommend  a  cost  efiiactive  plan  for  the 
Upper  North  Branch  watershed.  The 


proposed  environmental  restoration 
plan  would  potentially  include  a 
evaluation  of  acid  mine  drainage  sites 
that  individually  contribute  to  a 
significant  amount  of  the  acid  loading  in 
the  watershed.  To  accomplish  the 
proposed  environmental  restoration 
plan,  an  alternative  analysis  will  be 
conducted.  The  analysis  would  include 
an  evaluation  of  passive  and  active  acid 
mine  drainage  treatment  and  control 
technologies  that  would  improve 
degraded  aquatic  habitat  and  water 
quality  by  neutralizing  acidity, 
decreasing  metal  concentrations,  and 
raising  pH  levels. 

4.  The  decision  to  implement  these 
actions  will  be  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  That 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utilization  of  important  resources.  The 
benefit  which  reasonably  may  be 
expected  to  accrue  from  the  proposal 
will  be  balanced  against  its  reasonably 
foreseeable  costs.  The  Baltimore  District 
is  preparing  a  DEIS  which  will  describe 
the  impacts  of  the  proposed  projects  on 
environmental  and  cultural  resources  in 
the  study  area  and  the  overall  public 
interest.  The  DEIS  will  be  in  accordance 
with  NEPA  and  will  document  all 
factors  which  may  be  relevant  to  the 
proposal,  including  the  cumulative 
effects  thereof.  Among  these  factors  are 
conservation,  economics,  aesthetics, 
general  environmental  concerns, 
wetlands,  cultiu^l  values,  fish  and 
wildlife  values,  flood  hazards, 
floodplain  values,  land  use,  recreation, 
water  supply  and  conservation,  water 
quality,  energy  needs,  safety,  and  the 
general  needs  and  welfare  of  the  people. 
If  applicable,  the  DEIS  will  also  apply 
guidelines  issued  by  the  Environmental 
Protection  Agency,  under  the  authority 
of  Section  404(b)(1)  of  the  Clean  Water 
Act  of  1977  (Public  Law  95-217). 

5.  The  public  involvement  program 
will  include  workshops,  meetings,  and 
other  coordination  with  interested 
private  individuals  and  organizations, 
as  well  as  with  concerned  Federal,  state 
and  local  agencies.  Coordination  letters 
and  newsletters  have  been  sent  to 
appropriate  agencies,  organizations,  and 
individuals  on  an  extensive  mailing  list. 
Additional  public  information  will  be 
provided  through  print  media,  mailings, 
and  radio  and  television 
aimouncements. 

6.  In  addition  to  the  Corps,  the 
Maryland  Department  of  Natural 
Resources,  West  Virginia  Division  of 
Natural  Resources,  West  Virginia 
Division  of  Environmental  Protection, 
and  other  participants  that  will  be 
involved  in  the  study  and  DEIS  process 
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include  the  following:  U.S. 
Environmental  Protection  Agency;  U.S. 
Fish  and  Wildlife  Service;  U.S.  Forest 
Service;  U.S.  Geological  Survey;  Natural 
Resource  Conservation  Service;  and  the 
U.S.  National  Park  Service.  The 
Baltimore  District  invites  potentially 
affected  Federal,  state,  and  local 
agencies,  and  other  organizations  and 
entities  to  participate  in  this  study. 

7.  The  DEIS  is  tentatively  scheduled 
to  be  available  for  public  review  in  the 
winter  of  1998. 
Dr.  James  F.  Johnson, 
Chief,  Planning  Division. 
|FR  Doc.  97-3047  Filed  2-«-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Policy  and  Planning  Guidance  for 
Comnninlty  Transition  Activities 

AGBICY:  OfRce  of  Worker  and 

Community  Transition,  Department  of 

Energy. 

ACnON:  Notice  of  interim  guidance  and 

opportunity  for  public  comment. 

SUMMARY:  The  Department  of  Energy 
today  publishes  for  public  comment 
Interim  Guidance  for  Community 
Transition  Activities  that  has  been 
issued  primarily  for  the  benefit  of  field 
organizations  and  community  reuse 
organizations  responsible  for 
implementing  and  administering  a 
financial  assistance  program  to  alleviate 
the  adverse  impact  of  downsizing 
defense  nuclear  facilities  on  affected 
local  economies. 

DATES:  Written  comments  (7  copies)  are 
due  on  or  before  April  8, 1997.  The 
interim  guidance  is  effective  March  10, 
1997. 

ADDRESSES:  Comments  must  be 
submitted  to:  U.S.  Department  of 
Energy,  OfBce  of  Worker  and 
Community  Transition,  WT-1, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATKW  CONTACT:  Ms. 
Deborah  Swichkow,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
0876. 

SUPPLBMENTARY  INFORMATKM: 

I.  Background 

Pursuant  to  the  Atomic  Energy  Act  of 
1954  (AEA),  the  Department  of  Energy 
(DOE)  owns  defense  nuclear  facilities  in 
various  locations  in  the  United  States 
that  are  operated  by  management  and 
operating  contractors.  As  a  result  of  the 
end  of  the  Cold  War,  many  of  these 
facilities  are  undergoing  work  force 


restructuring  that  often  has  a  signiflcant 
impact  on  local  economies.  The  Atomic 
Energy  Act  of  1954  contains  broad 
authority  to  adopt  and  carry  out 
policies,  subject  to  the  availability  of 
appropriations,  for  downsizing  these 
facilities  and  for  alleviating  the  adverse 
impacts  on  affected  local  communities. 
42  U.S.C.  2201. 

Section  3161  of  the  National  E>efense 
Authorization  Act  for  Fiscal  Year  1993, 
42  U.S.C.  7274h,  provides  additional 
and  specific  authority  for  DOE  to 
provide  impact  assistance  to 
communities  that  are  adversely  affected 
by  work  force  restructuring.  Section 
3161  further  requires  DOE  to  coordinate 
the  provision  of  such  assistance  with 
programs  carried  out  by  the 
Departments  of  Labor,  Commerce,  and 
Defense.  In  devising  a  local  impact 
assistance  program  under  section  3161, 
DOE  has  chosen  to  follow  the  example 
of  the  Department  of  Defense  under  the 
Defense  Economic  Adjustment, 
Diversification,  Conversion,  and 
Stabilization  Act  of  1990  (Pub.  L.  101- 
510)  which  is  referenced  in  section 
3161.  Like  the  Department  of  Defense, 
CXDE  has  developed  a  financial 
assistance  program  that,  for  the  most 
part,  consists  of  awards  to  broadly 
representative,  community  reuse 
organizations  (CROs)  who  either  expend 
or  sub-award  the  funds  for  projects  to 
stimulate  the  local  economy  under  an 
approved  Community  Transition  Plan 
developed  with  public  input.  CROs  may 
be  governmental  or  non-governmental 
organizations.  If  a  CRO  is  non- 
governmental and  applies  for  financial 
assistance,  it  would  have  to  be 
organized  under  local  law  and  be  able 
to  enter  into,  and  assume  the  obligations 
of  a  DOE  financial  assistance  agreement. 
Although  section  3161  does  not  require 
CROs,  DOE  use  of  such  organizations  is 
consistent  with  the  Congressional 
requirement  to  coordinate  the  provision 
of  local  impact  assistance,  as 
appropriate,  with  the  Department  of 
Defense  programs  under  the  Defense 
Economic  Adjustment,  Diversification, 
Conversion,  and  Stabilization  Act. 

The  award  and  administration  of  DOE 
financial  assistance  agreements  is 
subject  to  generally  applicable 
regulations  set  forth  at  10  CFR  part  600. 
The  interim  guidance  in  this  notice 
supplements  those  regulations  and 
provides  a  general  decision  making 
framework  to  guide  the  exercise  of 
discretion  by  DOE  field  organizations. 
Issuing  policy  in  the  form  of  guidance 
allows  for  greater  flexibility  to  modify 
policy  if  the  facts  and  circumstances 
warrant  modification. 

Various  aspects  of  the  interim 
guidance  appeared  previously  in  DOE's 


August  24, 1994,  Report  on  the 
Department  of  Energy's  Worker  and 
Community  Transition  Program. 
Today's  notice  will  clarify  the  roles  and 
responsibilities  of  E)OE  Headquarters, 
DOE  field  organizations,  and  CROs.  "The 
interim  guidance  is  subject  to  revision 
in  light  of  public  comments  received  in 
response  to  this  notice. 

n.  Description  of  Key  Provisions 

Although  this  notice  contains  policies 
applicable  to  funding  decisions  in  DOE 
Headquarters,  for  the  most  part,  it 
contains  interim  guidance  to  DOE  field 
organizations  on  economic  development 
activities  of  CROs,  approval  of  CRO 
plans  to  expend  funds,  evaluation 
criteria  for  funding  decisions,  CRO 
performance  measures  and  reporting. 

Much  of  the  interim  guidance  is  self- 
explanatory.  This  document  highlights 
policy  decisions  embodied  in  various 
provisions  of  the  interim  guidance  that 
may  be  of  interest  to  members  of  the 
public.  First,  the  financial  assistance  is 
targeted  on  communities  substantially 
impacted  by  work  force  restructuring 
plans  under  section  3161  for  "defense 
nuclear  facilities"  which  are  listed  in 
Appendix  B  to  the  interim  guidance. 

Second,  the  CROs  are  intended  to  be 
broadly  and  fairly  representative  of  local 
commimity  interests.  To  that  end,  the 
interim  guidance  contains  minimum 
evaluation  criteria  at  paragraph  II.C.3  for 
approving  CROs  that  all  DOE  field 
organizations  should  follow.  The 
interim  guidance  also  provides  for 
application  of  the  conflict  of  interest 
avoidance  policy  in  10  CFR  600.142  to 
all  subagreements  under  a  financial 
assistance  agreement  including,  but  not 
limited  to,  subcontracts,  subgrants, 
loans,  etc. 

Third,  the  interim  guidance  provides 
for  start-up.  planning,  administrative, 
and  project  financial  assistance,  and 
indicates  the  range  of  amounts  of 
assistance  for  each  type  of  activity. 
These  ranges  are  based  on  experience 
with  pilot  activities  financed  by  local 
impact  assistance  grants  already 
awarded  under  section  3161.  The 
evaluation  criteria  provide  for 
consideration  of  cost-sharing  offered  by 
an  applicant.  However,  cost-sharing  is 
not  a  requirement  because  DOE  does  not 
believe  Congress  intended  that 
assistance  be  denied  for  propossAs  from 
sources  who  are  unable  to  offer  cost 
sharing. 

Fourth,  consistent  with  DOE's 
experience  in  this  program,  the  interim 
guidance  provides  for  prpgram  and 
project  assistance  for  tources  other  than 
CROs.  These  provisions  are  useful 
because  some  CROs  prefer  to  serve  in  an 
advisory  role  in  the  selection  of  projects 
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rather  than  being  a  direct  financial 
assistance  recipient. 

Fifth,  the  interim  guidance  refers  to  a 
broad  array  of  programs  that  have  been 
funded  by  past  awards  and  thereby 
indicates  the  range  of  possibilities  for 
future  awards  and  sub-awards.  Among 
the  types  of  programs  a  CRO  could 
Bnance  are  small  business  incubators, 
venture  and  risk  capital  investments, 
training  seminars,  and  revolving  loans 
funds.  With  respect  to  such  loans,  the 
interim  guidance  provides  a  termination 
date  of  five  years  from  the  first  award. 
A  terminal  date  is  desirable  to  facilitate 
closeout  imder  10  CFR  part  600  and  to 
limit  the  period  for  an  assistance 
agreement  to  the  amoimt  of  time 
necessary  to  mitigate  the  ejects  of 
downsizing  on  the  local  economy. 

Sixth,  the  interim  guidance  provides 
for  development  of  performance 
measures  and  periodic  reporting  under 
10  CFR  part  600  to  assess  the 
effectiveness  of  the  program  (see 
Appendix  C).  While  there  is  some 
bunden  in  complying,  the  burden  is 
justified  by  the  need  to  determine  that 
taxpayer  dollars  are  being  expended 
effectively  to  achieve  the  Congressional 
objective  of  alleviating  the  impact  of 
work  force  restructuring  on  affiBCted 
local  communities.  DOE  anticipates  that 
the  information  will  be  useful  in 
supporting  budget  requests,  reporting  to 
Congress,  and  responding  to  inquiries,  if 
any,  from  Congress'  General  Accoimting 
Organization  and  DOE's  Inspector 
General. 

m.  Review  Under  Executive  Order 
12866 

This  action  has  been  determined  not 
to  be  a  "significant  regulatory  action" 
under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993). 
Accordingly,  it  was  not  subject  to 
review  by  the  Office  of  Information  and 
Regulatory  Affairs  of  the  Office  of 
Management  and  Budget. 

IV.  Review  Under  the  National 
Environmental  Policy  Act 

Pursuant  to  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508).  DOE  has 
established  guidelines  in  10  CFR  part 
1021  for  its  compliance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.). 
Pursuant  to  Categorical  Exclusion  A6  in 
Appendix  A  of  Subpart  D  to  10  CFR  part 
1021,  DOE  has  determined  that  this 
action  is  categorically  excluded  from  the 
need  to  prepare  an  environmental 
impact  statement  or  environmental 
assessment. 


V.  Congressional  Notification 

Pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  IX}E  will  send  a  report  regarding 
promulgation  of  this  notice  to  Congress 
prior  to  its  effective  date.  5  U.S.C.  801. 

VI.  Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
submit  data,  views,  or  arguments  with 
respect  io  the  policies  set  forth  in  this 
notice.  Seven  (7)  copies  of  written 
comments  should  be  submitted  to  the 
address  indicated  in  the  ADDRESSES 
section  of  this  notice.  A  copy  of  the 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  Department  of  Energy 
Freedom  of  Information  Reading  Room, 
lE-190,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  D.C.,  20585,  between  the 
hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Late-filed  comments  will  be  considered 
to  the  extent  that  time  allows.  Any 
person  submitting  information  which 
that  person  believes  to  be  confidential 
and  which  may  be  exempt  bom  public 
disclosure  should  submit  one  complete 
copy,  as  well  as  an  additional  copy  from 
-which  the  information  claimed  to  be 
confidential  has  been  deleted.  The 
Department  of  Energy  reserves  the  right 
to  determine  the  confidential  status  of 
the  information  or  data  and  to  treat  it 
accordingly.  The  Department  of 
Energy's  generally  applicable 
procedures  for  huidling  information 
which  has  been  submitted  in  a 
document  and  may  be  exempt  from 
pubUc  disclosure  are  set  forth  in  10  CFR 
1004.11. 

Issued  in  Washington,  D.C,  on  January  17, 
1997. 

Robert  W.  DeGrsaae.  Jr., 
Director,  Office  of  Worker  and  Commanity 
Transition. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Energy 
hereby  promulgates  the  following 
interim  policy,  as  set  forth  below. 

Intarim  Goidanoe  for  Coaunnnity  Transition 
Activities 
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INTERIM  GUIDANCE  FOR 
COMMUNITY  TRANSITION 
ACTIVITIES 

I.  Introduction 

The  end  of  the  Cold  War  has  reduced 
the  country's  need  for  national  security 
activities.  As  a  result,  the  Department  of 
Energy's  (the  Department)  nuclear 
weapons  production  capacity  is 
decreasing.  The  Department  is 
accomplishing  this  by  reconfigiuing, 
downsizing,  and  closing  many  of  its 
facilities.  Since  the  Department  realizes 
that  these  actions  may  adversely  affect 
the  communities  nearby  containing  a 
substantial  number  of  displaced 
workers,  it  will  cooperate  with  the 
recognized  representative  of  each 
community  and  execute  economic 
development  initiatives  to  help  of^t 
those  impacts. 

Initial  program  guidance  for  the 
community  transition  program  was  first 
developed  in  the  spring  and  summer  of 
1993.  shortly  after  the  formation  of  the 
Department's  Task  Force  on  Worker  and 
Conununity  Transition.  In  the 
intervening  period,  the  community 
transition  program  has  evolved.  This 
guidance  reflects  the  changes  necessary 
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for  the  continued  progress  of  the 
program.  It  reflects  the  work  and  input 
of  stalceholders  as  well  as  the  staff  of  the 
Department's  Office  of  Worker  and 
Community  Transition  (the  Office).  It 
replaces  previous  guidance  on 
community  transition  activities  and 
should  be  used  while  comments  are 
being  collected.  The  Office  appreciates 
the  assistance  and  effort  of  Department 
field  organizations,  site  contractors,  and 
representatives  of  the  affected 
communities  for  their  assistance  in 
developing  this  guidance. 

n.  Program  Scope 

A.  General 

Pursuant  to  section  3161  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993,  the  Department's 
community  transition  program  is 
designed  to  minimize  the  social  and 
economic  impacts  of  work  force 
restructuring  at  defense  nuclear 
facilities  by  providing  local  impact 
assistance  to  affected  communities,  42 
U.S.C.  7274h(c)(6).  Specific  assistance 
programs  are  designed  by  the 
communities  and  the  local  Department 
facilities  affected  by  the  downsizing. 
Over  the  past  3  years,  the  Etepartment 
has  emplo3red  an  extensive  process  of 
stakeholder  and  public  involvement  to 
shape  policies  concerning  worker  and 
community  transition.  This  process 
included  national  stakeholder  meetings 
on  July  12-13, 1993,  on  November  16- 
17,  1993,  on  February  3-4, 1994,  on 
May  25-26, 1994,  on  November  15-16. 
1994,  on  April  20-21. 1995,  on 
September  13-15, 1995,  and  on  March 
13-15, 1996,  as  well  as  specific  input 
provided  by  nine  conrun  unity  transition 
focus  groups.  It  also  responds  to  the 
recommendations  made  by  the  General 
Accounting  Office  in  its  Oiecember  1995 
report  to  the  Secretary  of  Energy, 
"Energy  Downsizing:  Criteria  for 
Community  Assistance  Needed."  Impact 
assistance  is  provided  by  funding 
Department  field  organization-approved 
proposals  for  activities  of  Community 
Reuse  Organizations  (CRO), 
Management  and  Operating  contractors, 
and  others. 

B.  Allowable  Uses  of  Funding 

1.  Funds  for  community  transition 
activities  may  be  allocated  for  approved 
programs  and  projects  described  in 
community  transition  plans  or  in  field 
project  requests  prepared  by  Department 
facilities  for  activities  funded  outside 
the  community  transition  plans. 

2.  In  reviewing  proposals  or 
applications,  the  broadest  range  of 
allowable  uses  of  funds  will  be 
considered.  However,  because  funding 


is  limited,  and  because  other  , 

appropriations  may  be  seen  as  the 
proper  or  primary  source  to  fund  certain 
activities,  various  activities  may  only  be 
approved  where  exceptional 
circumstances  would  justify  the 
decision.  These  include: 

a.  Activities  that  could  be  funded 
firom  work  force  restructuring  funds, 
such  as  employee  retraining; 

b.  Landlord  responsibiUties  normally 
funded  by  the  program  office  with 
landlord  responsibilities  at  the  site, 
including  preparing  personal  property 
for  disposal;  decontamination  and 
decommissioning  of  land  and  facilities; 
maintenance  (to  the  extent  it  is  not 
passed  on  to  the  tenant);  environmental 
baseline-facility  condition  reports; 
administrative  activities  such  as 
appraisals,  title  searches  and 
environmental  assessments;  and 

c.  Off-site  construction,  infi-astructure, 
or  other  capital  improvement  projects. 

3.  If  funding  for  the  type  of  projects 
described  in  Section  II.B.2,  above,  is 
being  considered,  the  Department  field 
organization  should  make  early  contact 
with  the  Office  to  determine  whether 
the  project  can  be  funded  by 
appropriations  and,  if  so,  what 
justification  will  be  necessary. 

C.  Eligibility  and  Funding  Recipients 

1.  General 

Community  transition  funds  will 
generally  flow  through  a  Department 
field  organization  to  the  CRO  or  CRO- 
designee.  For  activities  funded  outside 
the  community  transition  plan,  funds 
may  be  made  available  by  direct 
contract  between  the  Department  and 
another  party,  such  as  the  on-site 
contractor.  Financial  assistance  to  CROs 
will  be  provided  in  accordance  with  the 
requirements  applicable  to  grants  or 
cooperative  agreements  that  are  in  10 
CFR  Part  600. 

2.  Definition  of  "Defense  Nuclear 
Facilities" 

Pursuant  to  section  3161  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993,  "defense  nuclear 
facilities"  for  the  purposes  of 
community  transition  assistance  include 
the  following  types  of  fagilities  under 
the  control  or  jurisdiction  of  the 
Secretary  of  Energy:  Atomic  energy 
defense  faciUties  involving  production 
or  utilization  of  special  nuclear 
material;  nuclear  waste  storage  or 
disposal  facilities;  testing  and  assembly 
facilities;  and  atomic  weapons  research 
facilities.  Department  facilities  that  have 
been  determined  to  be  defense  nuclear 
facilities  for  the  purposes  of  section 
3161  are  listed  in  Appendix  B. 


3.  CRO  Selection  Criteria 

The  communities  surroimding  each 
site  may  be  represented  by  a  single  CRO. 
The  selection  criteria  applied  by  the 
Department  field  oi:ganizations  in  order 
to  designate  a  CRO  include,  but  are  not 
limited  to,  the  following: 

a.  The  organization  should  be  formed 
for  the  purpose  of  addressing  the 
economic  impacts  in  the  affected 
communities  as  a  result  of  the  changes 
in  the  work  force  at  a  defense  nuclear 
facility. 

b.  Tne  organization  should  solicit  and 
accept  participation  by  a  reasonably 
representative  cross  section  of  pubUc 
and  private  sector  interests. 

c.  The  organization  should  have  a 
reasonable  process  for  soliciting  public 
input  into  formulation  of  a  Community 
Transition  Plan  and  any  major 
amendments  to  such  a  Plan. 

D.  Types  of  Assistance 

1.  Start-up  Assistance  for  CROs 

a.  The  Department  field  organizations 
should  solicit  applications  for  financial 
start-up  assistance  for  CROs  in  a  manner 
which  provides  for  the  maximum 
amount  of  competition  feasible  as  set 
forth  in  10  CFR  Part  600. 

b.  This  is  one-time  assistance  to 
support  the  initial  functions  of  a  CRO 
including:  Development  of  a  public 
participation  plan;  development  of 
scopes  of  work  for  impact  analyses  and 
a  community  transition  plan;  and 
development  of  a  proposal  for  planning 
assistance. 

c.  Funding  for  start-up  assistance 
usually  does  not  exceed  $100,000  and 
may  be  spent  over  two  fiscal  years.  It 
may  be  applied  for  at  any  time  in  the 
Department  budget  cycle,  based  on 
knowledge  by  the  Department  field 
organization  that  work  force  reductions 
are  likely  to  occur  within  18  months. 

d.  Application  for  the  assistance 
should  include  information  about  how 
area  local  governments,  economic 
development  oi^anizations.  labor,  and 
other  key  stakeholders  will  be  involved 
vwth  creating  the  CRO.  Award  of  start- 
up assistance  does  not  commit  the 
Department  to  funding  future  CRO 
activities  and  projects. 

2.  Planning  Assistance  for  CROs 

a.  Planning  assistance  for  the  CROs  is 
intended  to  pay  for  administrative  costs 
and  planning  studies  associated  with 
the  development  of  a  Community 
Transition  Plan. 

b.  Planning  assistance  is  expected 
generally  to  be  in  the  range  of  $250,000 
to  $500,000. 

c.  A  plaiming  assistance  application 
should  include  the  following  elements: 
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(1)  The  purpose  and  need  for 
community  transition. 

(2)  A  description  of  the  CRO, 
including  its  membership,  functions, 
scope,  and  decisionmaking  procedures. 

(3)  How  the  community  transition 
plan  will  be  developed.  Where 
appropriate,  an  analysis  of  socio- 
economic strengths,  weaknesses, 
opportunities  and  threats  to  the 
community  should  be  included  in  the 
scope  of  work  for  the  planning  effort. 

(4)  A  program  plan  for  utilization  of 
the  planning  assistance  funds,  including 
proposed  scope  of  work  and  milestones. 

(5)  Required  Federal  grant  appUcation 
forms  and  financial  information,  as 
specified  by  the  Department  fleld 
organization. 

(6)  A  simimary  of  the  CRO-approved 
public  participation  plan  which 
includes  discussion  of  access  to 
meetings  and  records,  community 
involvement,  fairness  of  opportunity  for 
receipt  of  program  benefits,  and 
avoidance  of  conflicts  of  interest. 

(7)  A  discussion  of  CRO  coordination 
with  the  applicable  site,  the  Site 
Specific  Advisory  Board,  and  regional 
planning  and  economic  development 
organizations  and  activities. 

(8]  Identification  of  any  non- 
Department  resources  that  will  be 
utilized  in  the  planning  phase  of  the 
program. 

(9)  Any  proposed  program  or  project 
activities  that  are  requested  and 
proposed  to  be  conducted  prior  to 
approval  of  the  community  transition 
plan  together  with  the  justification 
required  for  program  and  project 
assistance  (see  Sections  II.D.4  and 
VI.C.3). 

(10)  Written  designation  of  the  CRO 
by  the  responsible  Department  field 
organization. 

3.  Operational  Assistance 

a.  This  is  assistance  to  fund 
administrative  expenses  of  the  CRO 
beyond  start-up  and  planning 
assistance. 

b.  Funding  for  this  activity  may  vary 
based  upon  the  CRO  organization  and 
the  degree  to  which  the  CRO  is 
supported  by  other  funding  sources.  It  is 
suggested  that  requests  normally  be  part 
of  the  Community  Transition  Plan  and 
provide  the  appropriate  information 
requested  for  program  and  project 
assistance  in  Section  II.D.4  as  well  as  a 
discussion  of  the  steps  the  CRO  is  taking 
to  become  self-supporting  and  a 
timetable  for  when  the  CRO  will  be  self- 
supporting. 


4.  Community  Transition  Program  and 
Project  Assistance  , 

a.  The  purpose  of  this  assistance  is  to 
fund  the  activities  deemed  most  likely 
to  reduce  the  community's  dependence 
on  the  Department  and  to  mitigate  the 
negative  impacts  on  communities 
resulting  from  the  downsizing  of 
defense  nuclear  facilities.  Project 
assistance  typically  will  provide 
financial  assistance  for  a 
comprehensive,  multi-year  community 
transition  program — generally  a  3  to  5- 
year  program.  The  program  may  be 
based  upon  community  needs  and  may 
incorporate  an  analysis  of  the  socio- 
economic strengths,  weaknesses, 
opportunities,  and  threats  in  the 
community  transition  plan.  Components 
may  include  programs  conducted 
directly  by  the  QRO,  contract  services, 
and  competitively-based  financial 
assistance  for  economic  development 
activities.  Types  of  programs  that  may 
be  funded  include  small  business 
incubators,  revolving  loan  funds,  equity 
position,  venture  and  risk  capital 
funding,  marketing  of  excess 
Department  property,  entrepreneurial 
development,  technology  transfer 
assistance,  and  applicable  training 
seminars.  Inclusion  of  these  types  of 
programs  in  a  financial  assistance  award 
will  generally  require  special  provisions 
in  the  financial  assistance  instrument. 
For  example,  if  a  CRO  institutes  a 
revolving  loan  fund,  the  loan  prograpi 
should  not  exceed  an  appropriate  length 
of  time  (i.e.,  5  years)  and  all  interest  and 
principal  payments  must  be  returned  to 
the  Government.  The  financial 
assistance  award  should  contain 
appropriate  guidance  on  repayments  of 
loans  and  if  desired,  allow  for 
reauthorization  of  principal  repayments 
to  be  used  for  payment  of  other  costs 
under  the  financial  assistance  award. 

b.  In  the  past,  program  and  project 
assistance  has  generally  been  in  the 
range  of  $400,000  to  $5  miUion  per  year 
at  each  site. 

c.  The  specific  format  for  requests  for 
program  and  project  assistance  will 
depend  on  the  applicant.  For  CRO 
requested  projects  or  programs,  the 
request  should  be  included  in  the 
Community  Transition  Plan  as 
described  in  Section  VI.  For  funds  to  be 
managed  by  the  site  independent  of  the 
CRO,  the  site  shall  submit  a  letter 
request  to  Headquarters  signed  by  the 
Field  Manager  which  contains 
information  similar  to  that  requested  for 
prioritized  projects  submitted  by  the 
CRO,  together  with  a  letter  from  the 
CRO  with  the  CRO's  comments. 

d.  The  Lobbying  Disclosiire  Act  of 
1995,  Public  Law  104-65,  Dec.  19, 1995. 


as  amended  by  Public  Law  104-99,  Jan. 
26, 1996,  prohibits  the  Government 
from  awarding  financial  assistance  to 
non-profit  organizations  described  in 
section  501  (c)  (4)  of  the  Internal 
Revenue  Code  of  1986  which  engage  in 
lobbying  activities  as  defined  by  the 
Act.  Therefore,  such  organizations  are 
not  eligible  to  receive  awards  of 
financial  assistance. 

m.  Roles  and  Reqionsibilities 

A.  The  Secretary  of  Enorgy  is 
responsible  for  the  overall  program 
direction  and  has  final  approval  of  all 
community  transition  funding 
decisions. 

B.  The  Director,  Office  of  Worker  and 
Community  Transition  is  responsible  for 
the  overall  management  of  the 
community  transition  program, 
including  the  following: 

1.  Authorizes  actions,  within 
approved  funding  levels,  to  mitigate 
impacts  of  reconfiguration,  downsizing, 
and  closing  of  Department  facilities. 

2.  Establishes  principles,  poUcies,  and 
procedures  to  implement  the 
Department's  community  transition 
mission. 

3.  Develops  the  Department-wide 
community  transition  budget, 
recommends  the  Department  field 
organization  budget  levels  for 
community  transition,  and  establishes 
the  criteria  to  be  used  for  community 
transition  program  funding  levels  at 
qualifying  sites. 

4.  Determines  allowable  uses  of 
Worker  and  Community  Transition 
program  funds  within  legislatively- 
mandated  parameters. 

5.  Recommends,  to  the  Secretary, 
approval  or  denial  of  requests  for 
community  transition  assistance,  after 
consultation  with  other  Department 
elements  as  necessary. 

6.  Ensures  coordination  of  the 
Community  Transition  Plan  with  the 
work  force  restructuring  plans  at  the 
site. 

7.  Provides  liaison  among  other 
program  and  staff  offices  in 
Headquarters  for  community  transition 
issues. 

8.  Conducts  program  reviews  of  field 
implementation  of  the  community 
transition  program. 

C.  Department  Field  Organizations  are 
responsible  for  the  day-to-day 
administration  of  the  community 
transition  program.  This  includes 
responsibility  for  the  following: 

1.  Working  within  their  communities 
to  designate  the  local  CRO  in  order  to 
perform  the  roles  and  responsibilties  as 
described  in  Section  QI.D. 

2.  Assuring  that  CROs  are  entities 
formed  for  the  purpose  of  addressing  the 
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economic  impacts  in  the  affiected 
communities  as  a  result  of  the  changes 
in  the  work  force  at  a  defense  nuclear 
facility.  CROs  may  be  local 
governments,  corporations  or  affiliations 
of  communities  and  interested 
stakeholders. 

3.  Soliciting  applications  for  financial 
assistance  and  approving  the  CRO  for 
sites  under  their  jurisdiction;  assuring 
that  all  interested  groups  are  afforded 
the  opportimity  to  participate  in  the 
CRO. 

4.  Assuring  that  the  provision  in 
Appendix  D  concerning  the  standard  of 
conduct  requirements  be  included  in 
each  financial  assistance  award  for 
economic  development  activities. 

5.  Assuring  that  the  Department's 
community  transition  policies  and 
guidance  are  carried  out  in  a  spirit  of 
cooperation  and  openness. 

6.  Integrating  the  requirements  of  the 
community  transition  program  with  the 
requirements  of  other  programs  and 
activities  at  their  sites  and  assuring  that 
necessary  support  activities  are 
identified  and  budgeted  for. 

7.  Providing  planning  guidance  to  the 
CROs  for  program  plans  and  reviewing 
and  approving  CRO-developed 
commimity  transition  plans. 

8.  Resolving  conflicting  proposed  uses 
of  the  Department's  assets  under  its 
jurisdiction. 

9.  Integrating  community  transition 
locally  so  that  it  incorporates  the  work 
and  plans  of  the  CRO  with  other 
community  transition  activities,  if  any, 
proposed  by  the  site. 

10.  Considting  with  American  Indian 
Tribal  Governments  to  assure  that  tribal 
rights  and  concerns  are  considered  prior 
to  the  Department  taking  actions, 
making  decisions  or  implementing 
programs  that  may  affect  tribes. 

11.  Publishing  financial  assistance 
award  announcements  publicly  to  allow 
maximum  participation. 

12.  Assuring  that  there  is  no  financial 
assistance  or  loan  awarded  to  any  non- 
profit organizations  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  which  engages  in  lobbying 


activities  as  defined  in  the  Lobbying 
Disclosure  Act  of  1995,  as  amended. 

D.  Community  Reuse  Organizations 
serve  to  implement  community 
transition  activities.  In  this  capacity  the 
CRO  will: 

1.  Coordinate  local  community 
transition  planning  efforts  that  address 
IDepartment-related  impacts. 

2.  Include  a  broad  representation  of 
the  affected  communities,  with 
opportunity  for  involvement  given  to 
people  and  groups  such  as  individual 
residents;  representatives  of 
community-based  organizations; 
representatives  of  business,  educational, 
and  financial  institutions;  site  workers 
and  their  labor  organizations;  local 
government  officials;  established 
economic  and  community  development 
organizations;  public  interest  groups; 
enviroiunental  groups;  diversity  groups; 
and  federally-recognized  American 
Indian  Tribes. 

3.  Develop  and  submit  Community 
Transition  Plans  to  the  appropriate 
Department  field  organization. 

4.  Receive  Department  fimding  and 
participate  in  the  management  of 
community  transition  projects. 

5.  Coordinate  CRO  activities  with  Site 
Specific  Advisory  Boards  (SSAB)  at 
Department  facilities,  particularly  with 
regard  to  future  site  planning. 

IV.  Program  Planning 

A.  General 

Future  funding  for  all  activities  other 
than  start-up  and  planning  assistance  is 
expected  to  be  requested  through  a 
Conununity  Transition  Plan  (or  a  letter 
request  for  Department  field 
organization  activities).  Table  1 
describes  the  activities  expected  to 
occur  at  each  step.  The  intent  of  this 
process  is  to  provide  objectivity  in  the 
selection  of  project  and  program 
activities  to  be  supported.  Tbe  following 
paragraphs  will  describe  the  major 
activities  in  some  detail. 

B.  Development  of  the  Community 
Transition  Plan 

Department  field  organizations  should 
provide  guidance  to  the  CROs  to  assist 


them  in  developing  a  Community 
Transition  Pldn.  Based  upon  this 
guidance,  the  CROs  should  prepare  a 
Conununity  Transition  Plan  for  funding. 

C.  Department  Field  Organization  and 
Office  Reviews 

Upon  completion  of  the  CRO 
Community  Transition  Plan  and  any 
Department  field  organization  projects, 
a  field  review  of  the  Community 
Transition  Plan  and  an  Office  review  of 
both  tbe  Community  Transition  Plan 
and  any  site-sponsored  projects  should 
take  place.  The  intent  is  for  the 
Department  field  organization  and  the 
Office  to  jointly  identify  any  needed 
revisions  as  soon  as  possible,  thereby 
minimizing  multiple  requests  for 
changes.  At  the  end  of  theteview 
period,  there  should  be  a  plan  ready  for 
recommendation  with  a  very  high 
probability  of  approval  by  the  Office. 

D.  Economic  Development 
Administration  in  the  Department  of 
Commerce  and  the  Peer  Review  Board 

Reviews  by  the  Economic 
Development  Administration  in  the 
Department  of  Commerce  and  the  Peer 
Review  Board  should  use  the  criteria  in 
Section  V  to  compare  and  assess 
projects  and  programs.  The 
recommendations  may  be  provided  to 
the  Office  of  Worker  and  Community 
Transition  for  their  consideration  in  the 
final  determinations  of  program 
funding. 

E.  Office  of  Worker  and  Community 
Transition  Review  and  Decisions 

The  Office  will  review  the  submitted 
plans,  the  peer  review  comments,  and 
the  independent  review  firom  the 
Economic  Development  Administration 
of  the  Department  of  Commerce.  Based 
upon  these  inputs,  and  the  Office  staff 
review,  final  funding  levels  for  the  fiscal 
year  will  be  recommended.  After 
Secretarial  approval  and  appropriate 
notifications,  fimds  will  be  transferred 
to  the  appropriate  Department  field 
organizations  for  implementation  of  the 
approved  program. 


Table  l.— Community  Transition  Funding  AcnvmES 


step 
(1) 

(2)  

(3a)  ..I!I 
(3b)  

(4)  

(5)  


Activity 


CRO  develops  Community  Transition  Plan  based  upon  planning  guidance  from  the  Department.  If  appropriate,  kxal  Depart- 
ment field  organization  develops  project  descriptions  for  any  Department  faoKty/activities  to  be  requested  from  0\e  Office. 

CRO  submits  Community  Transition  Plan  to  ttie  Department  field  organization. 

Department  field  organization  conducts  review  of.Community  Transition  Plan  and  assists  CRO  in  refining  proposal. 

Office  concurrently  assists  development  of  the  Community  Transition  Plan  and  any  projects  from  ttte  Department  field  organi- 
zation. 

Department  fietd  organizations  submit  community  transition  plan  and  field  project  requests  to  tt»e  Office  lor  review  and  ap- 
proval. 

Economic  Development  Administration  and  ttie  Peer  Review  Board  evaluate  CRO  Community  Transition  Plans  and  field 
protects. 
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Table  1  .—Community  Transition  Funding  AcTivrriES— Continued 


step 


Activity 


(6) 
(7) 

(8)  . 

(9)  . 
(10) 


Peer  Review  Board  Report  and  Ecormmic  Development  Administration  Reports  are  submitted  to  the  Office. 

The  Office  conducts  internal  review. 

The  Office  makes  funding  award  decision. 

The  Office  authorizes  release  of  funds  into  Department  field  organization  financial  plan. 

Community  transition  funds  are  available  to  recipients. 


V.  Evaluation  Criteria  for  Review  of 
Projects  and  Programs 

The  following  factors  will  be  used  to 
evaluate  all  project  and  program 
funding  requests  in  Community 
Transition  Plans: 

A.  Projected  job  creation 
(communities  should  seek  to  create  at 
least  one  job  for  each  $10,000  to  $25,000 
in  Federal  funding  received,  leveraging 
those  funds  to  attract  other  private  and 
public  funds). 

B.  Projected  job  creation  for  woricers 
affected  by  downsizing. 

C.  Viability  of  project  to  induce 
investment/growth  in  production  of 
goods  and  services  for  which  the 
community  may  have  or  be  able  to 
develop  a  comparative  economic 
advantage. 

D.  Ability  to  reduce  the  region's 
dependence  on  the  Department. 

E.  Consistency  with  the  identified 
strengths  of  the  region. 

F.  Past  performance  of  the  applicant, 
if  any. 

G.  Amount  of  local  participation  in 
the  project,  either  financially  or  in  terms 
of  coordinated  services. 

H.  Demonstrated  cooperation  with 
regional  or  state  economic  development 
e^rts. 

I.  Ability  of  project  to  become  self-   ^ 
sufficient. 

J.  Linkage  of  project  to  site  cost 
reductions  through  transfer  of  site 
equipment,  facilities  or  technologies. 

K.  Other  unique  factors  such  as 
innovative  features  of  the  proposed 
project,  such  as  matching  funds. 

VL  Cammunity  Transition  Plans 

A.  Purpose 

1.  The  Commimity  Transition  Plan 
describes  the  overall  strategies  and, 
within  each  strategy,  the  actions 
proposed  by  the  communities  to 
respond  to  the  changing  missions  at  a 
Department  facility.  Where  appropriate, 
it  also  describes  the  proposed  programs, 
projects  and  estimated  funding 
requested  bom  the  Department.  It  is  the 
overall  framework  and  the  rationale  for 
the  local  response  to  the  downsizing  at 
the  Department  facility. 

2.  Hie  Plan  serves  an  integrating 
function,  building  upon  other  existing 


community  and  facility  planning  efforts 
in  the  region.  It  should  describe  those 
efforts,  the  lessons  learned  from  them, 
and  should  focus  on  the  additional, 
supplemental  efforts  the  community 
believes  are  necessary  and  useful  to 
respond  to  the  changes  at  the 
Department  facility.  It  should  not 
duplicate  other  planning  efforts,  but 
would  afford  the  community  an 
opportimity  to  highlight  innovations  to 
address  the  impacts  of  downsizing. 

B.  General 

1.  Initial  planning  grants  from  the 
Department  should  be  used  by  CROs  to 
prepare  and  submit  to  the  Office  a  Plan 
for  anticipated  commimity  transition 
activities.  This  Plan  should  be 
submitted  through  and  be  approved  by 
the  appropriate  Department  field 
organization. 

2.  While  each  community  faces 
unique  transition  challenges  and  will 
develop  a  plan  specific  to  its  situation, 
there  are  common  topical  areas  that 
should  be  addressed  in  all  Plans.  The 
following  paragraphs  offer  guidance  on 
what  the  Office  considers  critical 
components  of  a  Community  Transition 
Plan.  These  are  elements  to  be 
addressed  in  the  Plan,  not  necessarily 
an  outline  of  the  developed  Plans.  The 
continued  allocation  of  the 
Department's  limited  financial  and 
other  available  resources  will  be 
contingent  upon  the  completion  of  the 
Plan  and  its  contents.  Bodi  short-term 
and  long-term  objectives  may  be. 
included. 

C.  Community  Transition  Plan 
Components 

1.  Planning  Analysis 

a.  An  analysis  should  be  performed  to 
establish  the  primary  and  secondary 
community  impacts  likely  as  a  result  of 
planned  site  restructuring.  From  a 
baseline  established  from  local 
information  sources,  project  the  likely 
impacts  on  such  primary  factors  as  net 
job  loss,  changes  in  unemployment,  loss 
of  wages  and  disposable  income,  and 
business  closings.  Secondary  impacts 
could  include  such  factors  as  decreases 
in  taxes  and  other  user  fees,  loss  of 
business  and  sales  volumes,  decreases 
in  property  values  and  other  factors. 


Impacts  on  education,  cultural 
activities,  recreation,  the  environment 
and  other  socio-economic  factors  should 
also  be  considered.  From  an  analysis  of 
these  impacts,  develop  a  set  of  issues, 
b.  A  critical  part  of  the  Community 
Transition  Plan  is  the  analysis  of 
strengths,  weaknesses,  opportunities 
and  threats  (SWOT  analysis)  to  the 
community.  This  can  be  performe^with 
planning  assistance  funds,  or  existing 
studies  can  be  used.  With  the  SWOT 
analysis  as  a  framework,  set  out  an 
overall  vision  for  the  community  and 
identify  the  programs  and  projects  to  be 
established,  including  the  degree  to 
which  the  programs  and  projects 
address  the  issues. 

2.  Stakeholder  Involvement 

Stakeholders  should  have  the 
opportunity  to  participate  in  the 
planning  process.  Identify  stakeholders 
providing  input  to  the  Plan,  describe 
method  of  input,  and  common  areas  of 
interest.  A  communication  strategy 
should  also  be  a  component  of  insuring 
proper  representation  and  community 
input  into  the  planning  and 
implementation  process.  This  should 
also  include  CRO  coordination  with  the 
applicable  site  and  other  groups,  such 
as:  any  Site  Specific  Advisory  Boards; 
regional  planning  and  economic 
development  organizations  and 
activities;  labor;  the  business 
community;  academic  communities; 
and  American  Indian  Tribal 
Governments. 

3.  Prioritized  Projects 

Develop  a  list  of  prioritized  projects 
or  programs  based  on  the  above 
considerations  with  an  overall  project 
budget  and  schedule  for  completion  of 
each.  The  following  items  are  suggested 
topics  for  discussion  for  each  project: 

a.  The  primary  goal  of  transition 
initiatives  is  the  creation  of  jobs  through 
the  retention,  expansion,  and  creation  of 
businesses,  and  through  other  measures, 
to  offset  the  economic  impacts  of  the 
Department's  work  force  restructiuing 
actions.  The  Plan  should  identify  likely 
benefits  to  workers  displaced  by  the 
Department  and  the  area's  work  force  in 
general. 
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b.  Amount,  type,  timing,  and 
continuity  of  funding  available  from 
non-Department  sources  such  as  the 
U.S.  Department  of  Labor's  Job  Training 
Partnership  Act  and  the  U.S. 
Department  of  Commerce's  Economic 
Development  Administration.  Also 
include  any  state  and  local  funding,  and 
any  private  development  sources,  such 
as  venture  capital,  financial  institutions, 
revenue  bonds,  seed  capital,  revolving 
loans  and  other  private  funds.  The  use 
of  these  funds  should  be  set  out  relative 
to  any  Department  funding  provided. 

c.  Coordination  with  other 
community  programs. 

d.  Performance  measures  for  each 
project. 

e.  A  proposed  scope  of  work, 
timeline,  and  reporting  schedule 
(geneally,  quarterly)  of  proposed 
activities,  accomplishments,  and 
expenditures. 

f.  Required  Federal  grant  application 
forms  and  Bnancial  information,  as 
specified  by  the  Department  field 
organization. 

g.  Any  anticipated  preferences  or  non- 
traditional  competition  elements  of  the 
program,  and  their  relationship  to 
program  objectives. 

h.  A  discussion  of  CRO  coordination 
with  units  of  Federal,  state,  local,  or 
tribal  governments.  Etemonstration  that 
proposed  projects  will  augment  and  not 
duplicate  current  community  efforts. 

I.  Plans,  if  any,  to  support  CRO 
operating  and  program  costs  following 
completion  of  the  project  grant  (e.g., 
self-sustaining  mechanisms,  local  or 
non-Department  support,  revenue/ 
income  generation,  future  Department 
funding,  or  transfer  of  programs  to  other 
organizations). 

j.  Identification  of  any  time-sensitive 
opportunities,  or  other  pertinent 
background  information. 

k.  If  multi-year  funding  is  anticipated, 
show  how  this  year's  increment  related 
to  prior-year  activities  and  what  will 
happen  if  future  year  funding  is  reduced 
or  eliminated. 

Vn.  Perfonnance  Nfeasures 

A.  Purpose 

1.  Performance  measures  represent  a 
mechanism  that  the  CROs  and  the 
Department  can  use  to  monitor 
periormance.  They  do  this  by  providing 
a  means  for:  (1)  determining  how  well 

a  project  is  being  executed;  (2) 
indicating  when  corrective  actions  are 
required;  and  (3)  documenting  success. 

2.  Periormance  measures  establish  a 
mechanism  for  program  assessment.  It  is 
suggested  that  the  CROs  use  the  results 
of  their  performance  measures  for  self 


assessment  purposes.  The  Department 
field  organization  and  Headquarters 
staff  should  use  the  same  results  for 
purposes  of  external  oversight. 

3.  Performance  measures  should  be 
used  to  allow  the  Department  to  provide 
objective  and  defensible  indications  to 
the  Congress  and  to  the  American 
people  that  the  Department's  economic 
development  program  is  effective. 

4.  Finally,  since  the  intent  of 
performance  measures  is  to  evaluate 
program  execution,  performance 
measures  need  not  be  developed  for 
start-up  or  planning  assistance. 

B.  Guidance 

1.  The  CROs  are  responsible  for 
developing  performance  measures  based 
on  this  guidance  and  on  their  unique 
circumstances,  goals,  and  objectives. 
The  final  measures  should  be  negotiated 
with  the  appropriate  Department  field 
organization  and,  ultimately,  approved 
by  the  Office. 

2.  Many  CROs  may  have  similar 
objectives.  The  Office  encourages,  but 
does  not  require,  developing  consistent 
performance  measures  in  such  cases  and 
also  encourages  sharing  best-practices 
and  lessons-Ieamed  to  the  maximum 
extent  possible. 

3.  Performance  measures  should  not 
focus  on  minor  aspects  of  performance, 
rather,  they  should  comprehensively 
/neasure  critical  aspects  of  perfonnance 
for  any  enterprise. 

4.  Performance  measures  and 
objectives  should  not  be  so  difficult  that 
they  caimot  be  achieved  through  a 
reasonable  amount  of  effort,  nor  shall 
they  be  excessively  easy  to  achieve. 

5.  Performance  measures  shall  be 
periodically  assessed  by  the  CROs  and 
the  results  reported  to  the  Etepartment 
field  organization  and  the  Office. 

6.  When  a  performance  measure  is  no 
longer  providing  useful  information,  it 
should  be  eliminated  or  replaced. 

7.  Performance  measures  shall  be 
measurable  in  a  numerical  fashion  to 
the  maximum  extent  possible.  Where 
numeric  measurement  is  not  possible, 
f>erformance  measures  shall  be 
evaluated  against  a  clearly  defined  set  of 
criteria. 

8.  In  cases  where  grant  requests  are 
small  (i.e.,  less  than  $300,000),  a  less 
stringent  requirement  for  performance 
measures  may  apply. 

9.  On  a  quarterly  basis,  the  CROs 
should  submit  a  progress  report  to 
Department  Headquarters  via  the 
appropriate  Department  field 
organization.  The  quarterly  progress 
reports  should  contain,  among  other 
things,  updated  information  on  the 
CRO's  perfonnance  measures.  The 


progress  report  format  may  be  found  in 
Appendix  C. 

C.  Model 

Per  the  above  guidance,  the 
individual  CROs  should  be  tasked  with 
developing  performance  measures  for 
their  particular  enterprise.  The  Office 
recognizes  that: 

1.  The  various  CROs  will  have 
different  missions,  objectives,  and 
priorities;  the  CROs  are  best  equipped  to 
determine  what  constitutes  a  good 
measure  of  performance  for  their 
particular  situation. 

2.  The  CRO  missions  are  dynamic, 
and,  therefore,  their  objectives  may 
change  from  time-to-time.  As  a 
consequence,  what  constitutes  a  good 
performance  measure  today  may  not  be 
appropriate  tomorrow;  therefore,  the 
CROs  should  be  allowed  the  flexibility 
to  alter  their  performance  measures, 
with  the  Office's  concurrence,  to  more 
closely  align  with  changing  missions 
and  objectives. 

3.  The  CROs  should  have  latitude  in 
regard  to  the  substance  and  nature  of 
their  performance  measures.  However,  it 
is  suggested  that  they  follow  generally 
recognized  principles  for  developing 
and  measuring  perfonnance.  By 
employing  a  performance  measurement 
system,  the  Department  will  be  able  to 
assess  and  describe  the  effectiveness  of 
the  program.  This  will  assist  in 
determining  appropriate  levels  for  the 
program  in  future  years  and  will  help 
each  site  and  each  CRO  assess  the 
effectiveness  of  its  program. 

D.  Areas  to  Address 

The  following  paragraphs  delineate 
the  types  of  issues  that  should  be 
considered  when  developing  a 
performance  measurement  program. 

1.  Job  creation:  The  act  of  creating 
jobs  that  did  not  previously  exist  in  a 
defined  marketplace,  especially  jobs 
that  will  assist  displaced  workers  from 
the  affected  site.  Communities  should 
seek  to  create  at  least  one  job  for  each 
$10,000  to  $25,000  in  Federal  funding 
received,  leveraging  those  funds  to 
attract  other  private  and  public  funds. 

2.  Job  retention:  Holding  in  place  the 
existing  work  force  and  providing 
substitute  employment  for  at-risk  or 
displaced  workers  within  a  defined 
geographic  area. 

3.  Regional  development: 
Enhancement  of  the  attributes  of  a 
geographic  area  to  promote  the 
commonly-held  and  understood  assets 
of  that  region. 

4.  Business  start-ups:  New 
commercial  or  industrial  enterprises, 
legal  entities,  partnerahips,  etc. 


UMI 
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5.  Expansion  of  existing  businesses:  including  personnel,  equipment,  2.  Purpose 

The  abiUty  to  hire  more  workers  and  to  materiaJs,  supplies,  faciUUes.  etc.  ^^f^,  n^^nitoring  of  program 

increase  the  demand  for  goods  and  b  In-kincf-contnbutions  other  than  i^pienientation  is  nlcesWuf  due  to  the 

services  ultimately  sUmulating  the  cash  committed  to  program  artiviUes.  j^^^j  ^j     j,,.^  involvement  in 

economy  (e.g.,  increase  revenues,  hi-kind  contnbubonsmay  include  community  transition  acUviUes.  The 

broaden  the  tax  base)  personal  time,  donated  faalit)^  space  office  is  i^ponsible  for  establishing 

6.  Economic  diversification:  Any  equipment  loans  or  value  of  discounted  appropriate  standards  to  assure  proper 
activity  within  a  defined  geographical  services.                         _    ^     ^  accounUng  for  the  use  of  community 
area  that  makes  the  area  less  dependent         12.  Persona/ property  frans/er.- The  transition  assistance  funds. 

upon  Department  business.  transfer  of  Department-controlled 

7.  Training:  Providing  skills  and  equipment,  supplies,  and  intellectual  3.  Procedures 

classes  necessary  to  prepare  workers  to  property  to  another  entity— can  involve         ^  Conduct  financial  management 

maintain  the  skills  required  to  continue  transfer  of  title,  licensing  or  leasing  of  reviews  of  Department  field 

m  one's  current  position  or  ahemative  the  property.  oraanization  community  transition 

job.  13.  Community  relations:  Broad-based  p,^gran,s  on  an  as-needed  basis. 

8.  Commercialization:  The  act  of  sohataUon  and  encouragement  of  Specific  areas  of  review  are:  Financial 
making  assets  (e.g.,  technologies,  use  of  public  awareness  and  participaUon  in  reporting;  accounting  records:  internal 
facilities  or  equipment)  under  decision-maJungprocesses.  control;  budget  control;  allowable  cost: 
Department  control  available  for  third           14.  Administrabon.  Outreach  and  ^^^^^  documentation;  cash 

party  use  or  for  use  by  the  M&O  Finance;  Business  systems  and  management:  and  project  accounting, 

contractor  for  non-Department  business  processes  incorporated  to  manage  tiie  j,  ^j^^  Q^g^.^  ^^^^^^  ^^^^  completed 

activities.  development  and  implementation  of  the  grants  and  close-out  reports  that  address 

9.  FaciVify  reuse:  The  reuse  of  commumty  transition  program.  audit  findings. 
Department  facility  real  estate  and  including  community  mvolvement  and 

fixtiires  including  buildings,  land,  and  fiscal  responsibilities  (e.g. .  contiactual  B.  Program  Reviews 

faciUtiesUiat  are  not  needed  for  the  compliance,  auditing,  tiie  raising  and  The  Office  plans  to  conduct 

Department's  ti^ditional  missions.  expending  of  momes,  granting  credit,  programmatic  reviews  of  Department 

10.  Leveraging:  The  ability  of  the  CRO  «»«  making  investinents).  g^ij  organizations  to  assess 

to  commit  non-Department  resources  as  vin.  Reviews  accomplishments,  determine  progress 

a  match  for  Departinent  funds  .  , .,  n    -  and  identify  issues  needing  study, 

requested.  Leveraging  should  be  ^-  Financial  h4anagement  Reviews  j^^  reviews  should  be  performed  on 

indicated  as  a  ratio  of  non-Department  i.  Generally,  the  Department  field  a  frequency  and  at  locations  as 

to  Department  resources,  e.g.,  if  a  CRO  organizations  should  apply  the  determined  by  the  Office  Director,  and 

requests  a  $100,000  grant  and  commits  requirements  of  Departmental  financial  should  be  coordinated  with  the 

$50,000  in  non-Department  matching  assistance  policies  and  procedures  management  of  the  Department  field 

funds,  the  leveraging  factor  would  be  which  are  set  forth  in  10  CFR  Part  600.  organization  being  reviewed.  The  Office 

1:2.  Those  sections  of  the  CFR  provide  should  not  review  the  CROs,  except 

11.  Matching  fiinds:  Defined  as  non-  guidance  in  the  various  aspects  of  when  accompan3ring  a  Department  field 
Department  resources  committed  to  financial  assistance  management  organization  during  its  review.  It  is  the 
CRO  programs.  Matching  fimds  may  including  general  administrative  general  goal  of  the  Office  to  review  each 
include  Uie  following:  requirements,  reports  and  records.  Department  field  organization  that  is 

a.  Cash — fimds  committed  to  projects  making  changes  in  the  grant  scope,  and  implementing  a  community  transition 

to  pay  for  various  program  activities,  auditing  requirements.  program  at  least  once  every  year. 

Appendix  A 
Office  of  Worker  and  ComBninity  Transition  Contacts 

Director 

BobDeGrasse 202-586-7550,  FAX  586-8403. 

Deputy  Director 

Terry  Freese  „ 202-586-5907.  FAX  586-8403. 

Program  Communications: 

PatParizzi 202-586-7550,  FAX  586-8403. 

Work  Force  Planning: 

Lyie  Brown -: 202-586-0431,  FAX  586-1540. 

Ijui«1  Smith  '. .'• •• 202-586-4091,  FAX  586-1540. 

Debby  Swichkow  202-586-0876.  FAX  586-6403. 

Work  Force  Restructuring: 

Terry  Fieese  202-586-5907,  FAX  586-8403. 

Labor  Relations: 

Lyle  Brown 202-586-0431,  FAX  586-1540. 

Deborah  Sullivan 202-586-0452,  FAX  586-1540 

Community  Transition: 

Bob  Baney ~ ~ - ~ 202-586-3751 .  FAX  586-1 540. 

MikeMescher  ; - - 202-586-3924,  FAX  586-1540. 

Uuiel  Smith - 202-586-^091 .  FAX  586-1540. 

Debby  Swichkow  202-586-0876,  FAX  586-8403. 

Public  Pmlicipation: 

Uurei  Smith  ~ 202-586-4091.  FAX  586-1540. 

Natasha  Wieschenbeig ~ » • ~ 202-586-5830.  FAX  586-1 540. 
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Cummimity  Transportation  Field  Contacts 

Paul  Dickman,  Albuquerque  Operations  Office 505-845-4313, 

Gary  Stegner,  Feraald  Environinental  Management  Site 513-648-3153, 

Ken  Osborne,  Idaho  National  Engineering  Laboratory 208-526-0805, 

Dave  Porco.  Miamisburg  Area  Office  .> 513-865-3649! 

Darwin  Morgan.  Nevada  Operations  Office 702-295-3521 ! 

Bob  Hamilton,  Oak  Ridge  Operations  Office 423-576-7723! 

Gene  Pressoir,  Pinellas  Area  Office  813-541-8062! 

Mike  Dabbert,  Portsmouth  Gaseous  Diffiision  Plant  614-897-5525! 

Mark  Coronado.  Richland  Operations  Office 509-376-3502! 

Mike  Bolles,  Rocky  Flats  Office „. , 303-966-2473* 

Sam  Glenn,  Savannah  River  Operations  Office 803-725-2425! 


FAX  845-5508. 
FAX  648-3073. 
FAX  526-8789. 
FAX  865-4489. 
FAX  295-0154. 
FAX  576-6363. 
FAX  541-8370. 
FAX  897-2982. 
FAX  376-8142. 
FAX  966-6633. 
FAX  725-1910. 


Appendix  B. — Listing  of  Defense 
Nuclear  Facilities 

The  list  below  reflects  focilities  receiving 
funding  for  Atomic  Energy  Defense  activities 
of  the  Department  of  Energy,  with  the 
exception  of  activities  under  Naval  Reactor 
Propulsion.  It  is  recognized  that  these 
tacilities  have  varying  degrees  of  defense 
activities,  ranging  from  a  total  defense 
dedication  to  a  very  small  portion  of  their 
overall  activity.  This  may  cause  certain 
difficulties  in  implementing  the  intent  of  the 
section  3161  legislation.  Regardless,  this 
listing  will  be  used  by  the  cSffice  for  possible 
application  of  funding  received  for  defense 
worker  assistance  and  community  transition 
purposes. 
Kansas  City  Plant 
Pinellas  Plant 
Mound  Facility 
Fwnald  Environmental  Management  Project 

Site 
Pantex  Plant 
Rocky  Flats  Environmental  Technology  Site, 

including  the  Oxnard  Facility 
Savannah  River  Site 
Los  Alamos  National  Laboratory 
Sandia  National  Laboratory 
Argonne  National  Laboratory 
Brookhaven  National  Laboratory  ^ 

Lawrence  Livermore  National  Laboratory 
Oak  Ridge  JMational  Laboratory 
Nevada  Test  Site 
Y-12  Plant 


K-25  Plant 

Hanford  Site 

Idaho  National  Engineering  Laboratory 

Waste  Isolation  Pilot  Project 

Portsmouth  Gaseous  Difhision  Plant 

Paducah  Gaseous  Diffusion  Plant 

Appendix  C. — Quarterly  Progress 
Report:  (Date) 

Project  Title:  (a  name  selected  by  the  site  for 
the  speciHc  activity  or  activities— e.g.; 
incubator  loan  fund;  entrepreneurial 
training.  The  site  and  the  CRO  will 
determine  the  best  method  for  project 
definition,  consistent  with  the  way  funds 
were  requested  and  approved. 

DOE  Site  Contact:  (name  of  DOE  Field  or 
Area  Office  point  of  contact) 

CRO  Contact:  (name  of  CRO  point  of  contact 
(if  different  from  the  project  manager]] 

Project  Manager:  (name,  address,  and  phone 
number  of  the  primary  applicant  of  the 
project  under  review] 

Project  start  date:  (date  funding  recipient  is 
authorized  to  proceed  by  the  field  office] 

Expected  completion  date:  (Date  funding 
recipient  is  expected  to  complete  the 
project] 

Description  of  project:  (a  short  narrative 
description  of  the  project.] 

Funding  History:  (a  record  of  the  project 
funding.  Committed  means  funds  released 
to  a  field  organization  by  the  Office  of 
Worker  and  Community  Transition  [the 
Office);  obligated  means  monies  released  to 


the  CRO  or  other  recipient  by  the  field 
organization;  and  costed  means  expended 
by  the  CRO  or  other  recipient.) 


Status  of  the  office 
funds 


Committed  by  the  Of- 
fice. 

Ot)ligated  by  the  field 
organization. 

Costed  by  the  recipi- 
enL 

Unobligated  by  the 
field  organization. 


Cumulative  amount 


For  the  Office  funding,  identify  the 
cumulative  amount  committed  by  the 
Office;  the  cumulative  amount  obligated 
by  the  field  office;  the  amoimt 
unobligated;  and  the  amount  costed  by 
the  recipient.  For  leveraged  funds, 
identify  each  source  and  the  cumulative 
amoimt  from  that  source. 


Funding 
source 


Cash 


IrHdnd 


Accomplishments:  (project  outcomes  to- 
date:  repwrt  on  performance  measures 
identified  and  jointly  agreed  to  by  DOE  field 
and  the  CRO] 


Performance  Measures 

Category 

Scheduled 
date 

Projected  outcome 

Actual 
date 

Progress  to-date  (or 

to  the  end  of  the 

project) 

(e.g.,  create  new  businesses) 

(e.g.,  create  new  jotK)  

9/94 
9/94 

Start-up  2  businesses  „ 

20  jobs 

12/94 
1(V94 

3  new  businesses. 
30  jobs. 

Date  (Joint  signature)  DOE  Field  Office 
Date  (joint  signature)  CRO 

Appendix  D.— Requirement  for 
Financial  Assistance— 10  CFR  Part  600 

Section  600.142  of  10  CFR  Part  600 
contains  a  requirement  for  recipients  of 
financial  assistance  to  maintain  written 
standards  of  conduct  governing  the 
performance  of  employees  engaged  in  the 
award  and  administration  of  contracts.  Since 
organizations  involved  in  economic 
development  activities  may  engage  in 
activities  other  than  contracting,  in  which 
potential  conflicts  of  interest  may  arise  (e.g.. 


providing  loans  to  local  businesses),  the 
following  provision  should  be  included  in  all 
financial  assistance  awards  to  such  entities: 

The  requirements  of  10  CFR  600.142 
should  be  applied  to  the  activities  of 
employees,  agents  and  consultants  of 
financial  assistance  recipients  whenever 
these  activities  involve  decisions  about  the 
award  of  DOE  funds,  regardless  of  the  type 
of  agreement  or  arrangement  to  be  supported 
by  DOE  funds  (e.g.,  lease,  loan,  contract,  etc.). 

(FR  Doc.  97-2933  Filed  2-6-97;  8:45  am] 

BILLING  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[Protect  No.  11499-000  Tennessee] 

Armstrong  Energy  Resources;  Notice 
of  Public  Scoping  Meetings 

February  3. 1997. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  and  the  Tennessee 
Valley  Authority  (TVA)  are  reviewing  a 
proposal  from  Armstrong  Energy 
Resources  to  construct  and  operate  the 
1,500-megawatt  Laurel  Branch  Pumped 


?^ ■«_!     D— J-A.-     /    l/«l       CO      KT... 
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Storage  Project  No.  11499.  The  Laurel 
Branch  Project  would  be  located  in 
Bledsoe  County,  Tennessee,  seven  miles 
northeast  of  Dunlap,  Tennessee. 

Since  the  July  1996  Scoping 
Document  I  was  issued  for  Armstrong 
Energy  Resources'  (AER)  proposed 
Laurel  Branch  Project  No.  11499  and 
Reynolds  Creek  Project  No.  11500,  AER 
has  decided  not  to  pursue  the  Reynolds 
Creek  Project.  AER,  by  letter  filed 
January  9, 1997  with  the  FE?C,  has 
withdrawn  its  proposal,  and 
surrendered  its  preliminary  permit  for 
the  Reynolds  Creek  Pumped  Storage 
Project  No.  11500.  AER,  in  deciding  to 
pursue  only  the  Laurel  Branch  Project, 
has  also  defined  the  preferred 
transmission  line  corridor  and 
alternative  corridors  for  the  project  and 
reduced  the  initial  project  boundary. 

FERC  and  TVA  staff  will  not  prepare 
an  environmental  impact  statement 
(EIS)  only  for  the  Laurel  Branch  Project 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
FERC  will  be  a  cooperating  agency,  with 
the  TVA  and  the  U.S.  Army  Corps  of 
Engineers,  in  the  preparation  of  the  EIS. 

Under  the  joint  cooperative  EIS 
process,  scoping  and  draft  EIS 
preparation  will  occur  prior  to  the  filing 
of  a  final  license  application  with  FERC. 
Participation  by  interested  agencies  and 
members  of  the  public  in  the  early 
initiation  of  the  NEPA  process  is 
essential  because  this  process  will  not 
be  repeated  upon  the  filing  of  a  final 
license  application. 

The  EIS  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives.  It  will  also 
address  economic,  financial  and 
.  engineering  analysis.  A  draft  EIS  will  be 
circulated  to  all  interested  parties  for 
review.  Comments  will  also  be 
requested.  FERC  and  TVA  will  also  hold 
a  joint  pubhc  meeting  to  elicit 
comments  on  the  draft  EIS.  All 
comments  filed  on  the  draft  EIS  will  be 
analyzed  by  staff  and  will  be  considered 
in  a  final  EIS.  The  staffs'  conclusions 
and  recommendations  will  be  presented 
to  the  Tennessee  Valley  Authority,  the 
Corps  of  Engineers,  and  the  Federal 
Energy  Regulatory  Commission  for 
consideration  in  reaching  final  permit 
and  licensing  decisions,  respectively. 

Scoping  Process 

The  first  scoping  meeting  was  held  at 
the  Bledsoe  High  School  in  Pikeville, 
Tennessee,  on  August  6, 1996.  FERC 
and  TVA  will  jointly  conduct  a  second 
public  scoping  meeting  for  Armstrong 
Energy  Resources'  revised  proposal  on 
March  4, 1997.  The  second  public 
scoping  meeting  will  be  held  at 


Sequatchie  County  High  School  on  the 
west  side  of  Highway  #28  in  Dunlap, 
Tennessee.  The  March  4  meeting  will 
focus  on  the  proposed  changes  to  Laurel 
Branch  Project  and  the  proposed 
transmission  corridor  and  ahemative 
corridors.  Prior  to  the  formal  public 
meeting,  an  Information  Open  House 
will  be  held  from  5:00  pm  to  6:30  pm. 
The  formal  public  meeting  will  be  held 
firom  6:30  pm  to  9:30  pm,  CDT,  with 
registration  beginning  at  5:00  pm.  It  will 
not  be  necessary  for  participants  to  stay 
for  the  whole  meeting  in  order  to  have 
their  comments  recorded.  During  both 
the  Information  Open  House  or  the 
Public  Meeting,  oral  comments  can  be 
recorded  in  a  private  setting.  Anyone 
needing  sign  language  interpretation  or 
other  special  arrangements,  please 
contact  Ruth  Horton  at  (423)  632-8521 
no  later  than  February  29, 1997. 

The  Information  Open  House  is  an 
informal  opportunity  for  questions  and 
information  about  the  overall  project 
scope  and  environmental  review 
process,  the  public  meeting  is  a  formal 
meeting  where  a  panel  of 
representatives  from  the  cooperating 
agencies  will  receive  public  comments 
concerning  the  proposed  project  and 
transmission  corridors.  The  meeting 
will  be  recorded  by  a  stenographer  and 
wnll  become  a  part  of  the  formal  record 
of  the  FERC  and  TVA  proceeding. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  sign  in  before 
the  meeting  starts  and.  to  clearly  identify 
themselves  for  the  record. 

To  help  focus  discussions  at  the 
meetings,  we  have  prepared  a  Revised 
Scoping  Document  I  to  reflect  changes 
in  AER's  proposal  and  to  provide 
information  on  (1)  the  proposed 
transmission  corridor  and  alternative 
corridors;  (2)  the  proposed  Laurel 
Branch  Project;  (3)  the  environmental 
review  process  to  be  followed;  and  (4) 
preliminary  issues  to  be  addressed.  The 
Revised  Scoping  Document  I  will  be 
mailed  to  agencies  and  interested 
individuals.  Revised  Scoping  Document 
I  will  also  be  available  at  the  scoping 
meeting. 

At  the  scoping  meeting,  FERC  and 
TVA  sta^will:  (1)  identify  preliminary 
environmental  issues  related  to  the 
proposed  project  and  the  proposed 
transmission  facilities;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis;  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EIS; 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues; 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS,  including 


points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs'  preliminary  views. 

We  are  interested  in  your  thoughts  on 
the  issues  to  be  addressed,  especially 
the  proposed  transmission  line  corridor 
and  alternative  corridors.  Your 
comments  previously  expressed  on 
Scoping  Document  I  relative  to  the 
Laurel  Branch  Project  will  be 
considered  and  need  not  be  repeated  for 
the  Revised  Scoping  Document  L 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statement  for 
inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20425,  and  with  Linda 
Oxendine,  Senior  SpeciaUst,  Tennessee 
Valley  Authority.  400  West  Summit  Hill 
Drive,  WT8C-4C,  Knoxville,  TN  37902. 
All  Mnitten  correspondence  should  be  ^ 
filed  no  later  than  March  31,  1997,  in 
order  to  be  included  in  the  final  scoping 
document,  and  clearly  show  the 
following  captions  on  the  first  page: 
Laurel  Branch  Pumped  Storage  Project, 
FERC  Project  No.  11499-000. 

For  Further  Information  on  This 
Process,  please  contact  Eddie  R.  Crouse, 
FERC,  (202)  219-2794,  or  Linda 
Oxendine.  TVA,  (423)  632-3440. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-3037  Filed  2-6-97;  8:45  am) 
MLUNo  oooe  tnT-CI-M 


[Doctet  No.  RP97-65-002] 

Great  Lakea  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Ctianges  in  FERC  Gas  Tariff 

February  3, 1997. 

Take  notice  that  on  January  29. 1997, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing,  as  part  of  its  FERC  Gas  Tariff,  the 
following  tariff  sheets  proposed  to 
become  effective  June  1, 1997: 

Second  Revised  Volume  No.  1 

Substitute  Third  Revised  Sheet  No.  4 
Substitute  Second  Revised  Sheet  No.  4A 
Substitute  Second  Revised  Sheet  No.  5 
Substitute  Seventh  Revised  Sheet  No.  7 
Substitute  First  Revised  Sheet  No.  8 
Sub  1st  Rev  First  Revised  Sheet  No.  9 
Substitute  First  Revised  Sheet  No.  11 
Substitute  Second  Revised  Sheet  No.  13 
Substitute  First  Revised  Sheet  No.  17 
Substitute  First  Revised  Sheet  No.  20 
Substitute  First  Revised  Sheet  No.  23 
Substitute  First  Revised  Sheet  No.  25 
Substitute  First  Revised  Sheet  No.  26 
Substitute  Second  Revised  Sheet  No.  41 
Substitute  First  Revised  Sheet  No.  49 
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Sub  1st  Rev  First  Revised  Sheet  No.  53 
Sub  1st  Rev  Original  Sheet  No.  54 
Substitute  Second  Revised  Sheet  No.  55 
Sub  1st  Rev  First  Revised  Sheet  No.  59 
Sub  1st  Rev  First  Revised  Sheet  No.  60 
Substitute  Second  Revised  Sheet  No.  63 
Substitute  Third  Revised  Sheet  No.  65 
Substitute  First  Revised  Sheet  No.  84 
Substitute  First  Revised  Sheet  No.  86 
Substitute  First  Revised  Sheet  No.  87 
Substitute  First  Revised  Sheet  No.  89 

Origiiial  VohuDe  No.  2 

Substitute  Fourth  Revised  Sheet  No.  68 
Substitute  Fourth  Revised  Sheet  No.  68-A 
Substitute  Third  Revised  Sheet  No.  68-B 
Substitute  Second  Revised  Sheet  No.  6S-^ 
Substitute  Second  Revised  Sheet  No.  68-G 
Substitute  Second  Revised  Sheet  No.  6a-M 
Substitute  Third  Revised  Sheet  No.  100 
Substitute  Third  Revised  Sheet  No.  101 
Substitute  Second  Revised  Sheet  No.  102 
Substitute  Second  Revised  Sheet  No.  106 
Substitute  Second  Revised  Sheet  No.  107 
Substitute  Second  Revised  Sheet  No.  145-A 
Substitute  Second  Revised  Sheet  No.  145-B 
Substitute  Second  Revised  Sheet  No.  146 
Substitute  Fourth  Revised  Sheet  No.  147 
Substitute  Fourth  Revised  Sheet  No.  148 
Substitute  Eighteenth  Revised  Sheet  No.  151 
Substitute  Ninth  Revised  Sheet  No.  152 
Substitute  Third  Revised  Sheet  No.  153 
Substitute  Second  Revised  Sheet  No.  155 
Substitute  Third  Revised  Sheet  No.  161 
Substitute  Second  Revised  Sheet  No.  167 
Substitute  Second  Revised  Sheet  No.  168 
Substitute  Second  Revised  Sheet  No.  169 
Substitute  Second  Revised  Sheet  No.  170 
Substitute  Second  Revised  Sheet  No.  172 
Substitute  Second  Revised  Sheet  No.  216 
Substitute  Second  Revised  Sheet  No.  217 
Substitute  Second  Revised  Sheet  No.  218 
Substitute  Second  Revised  Sheet  No.  219 
Substitute  Second  Revised  Sheet  No.  220 
Substitute  Second  Revised  Sheet  No.  222 
Substitute  Fifteenth  Revised  Sheet  No.  223 
Substitute  Second  Revised  Sheet  No.  225 
Substitute  Second  Revised  Sheet  No.  227 
Substitute  Second  Revised  Sheet  No.  233 
Substitute  Second  Revised  Sheet  No.  234 
Substitute  Second  Revised  Sheet  No.  239 
Substitute  Second  Revised  Sheet  No.  240 
Substitute  Second  Revised  Sheet  No.  241 
Substitute  Second  Revised  Sheet  No.  242 
Substitute  Second  Revised  Sheet  No.  243 
Substitute  Fifteenth  Revised  Sheet  No.  245 
Substitute  Sixth  Revised  Sheet  Na  246 
Substitute  Second  Revised  Sheet  No.  247 
Substitute  Second  Revised  Sheet  No.  249 
Substitute  Second  Revised  Sheet  No.  255 
Substitute  Second  Revised  Sheet  No.  256 
Substitute  Second  Revised  Sheet  No.  262 
Substitute  Second  Revised  Sheet  No.  263 
Substitute  Second  Revised  Sheet  No.  264 
Substitute  Second  Revised  Sheet  No.  265 
Substitute  Second  Revised  Sheet  No.  266 
Substitute  Second  Revised  Sheet  No.  268 
Substitute  Ninth  Revised  Sheet  No.  269 
Substitute  Seventh  Revised  Sheet  No.  270 
Substitute  Second  Revised  Sheet  No.  272 
Substitute  Second  Revised  Sheet  No.  274 
Substitute  Second  Revised  Sheet  No.  281 
Substitute  Second  Revised  Sheet  No.  282 
Substitute  Second  Revised  Sheet  No.  289 
Substitute  Fifth  Revised  Sheet  No.  290 
Substitute  Fifth  Revised  Sheet  No.  291 


Second  Revised  Sheet  No.  292 
Fifteenth  Revised  Sheet  No.  294 
Seventh  Revised  Sheet  No.  295 
Second  Revised  Sheet  No.  297 
Second  Revised  Sheet  No.  299 
Second  Revised  Sheet  No.  306 
Second  Revised  Sheet  No.  307 
Second  Revised  Sheet  No.  599 
Second  Revised  Sheet  No.  600 
Third  Revised  Sheet  No.  601 
Second  Revised  Sheet  No.  602 
Ten  Revised  Sheet  No.  603 
Seventh  Revised  Sheet  No.  604 
Fourth  Revised  Sheet  No.  615 
Second  Revised  Sheet  No.  616 
Second  Revised  Sheet  No.  617 
Second  Revised  Sheet  No.  618 
Second  Revised  Sheet  No.  620 
Second  Revised  Sheet  No.  627 
Second  Revised  Sheet  No.  628 
Twenty-Ninth  Revised  Sheet  No. 


Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
Substitute 
1000 

Great  Lakes  states  that  the  above 
named  tariff  sheets  are  being  filed  to 
replace  those  filed  on  November  1. 1996 
in  this  docket,  and  are  mtended  to 
provide  a  comprehensive  and  current 
version  of  Great  Lakes'  proposal  to 
convert  its  rates  and  tariff  from  a 
volumetric  (Mcf)  to  a  thermal  (Dth) 
basis.  The  revised  tariff  sheets  reflect 
portions  of  Great  Lakes'  original 
November  1, 1996  proposal  and 
incorporate  certain  revisions  filed  with 
the  Commission  on  December  31, 1996 
and  additional  revisions  first  being 
proposed  in  the  instant  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with 
the  Qsmmission  and  are  available  for 
public  inspection  in  the  Commission's 
Public  Reference  Room. 
Lok  D.  CasheU, 
Secretary. 
IFR  Doc.  97-3038  Filed  2-«-97;  8:45  am] 

WLUNQ  COM  t717-01-M 


[Dodwt  Na  CP96-e71-001] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

February  3. 1997. 

Take  notice  that  on  January  30. 1996. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  an 
amendment  to  its  application  in  Docket 


No.  CP96-671-000  pursuant  to  Sections 
7(b)  and  (c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities  in  order  to 
create  additional  firm  transportation 
capacity  of  48,000  Dth  per  day  from  the 
Niagara  import  point  to  the 
interconnection  between  National  Fuel 
and  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  at  Leidy  and 
Wharton,  Pennsylvania,  (1997  Niagara 
Expansion  Project),  and  permission  and 
approval  to  abandon  certain  facilities, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  Fuel  States  that  the  purpose 
of  the  amendment  is  to:  (1)  revise  the 
horsepower  and  other  specifications  of 
the  proposed  new  compressor  imit  at 
the  Ellisburg  Compressor  Station;  (2) 
submit  the  Precedent  Agreement 
between  National  Fuel  and  Union 
Pacific  Fuels,  Inc.  for  the  remaining 
3,656  Dth/d  of  unsubscribed  firm  winter 
capacity;  and  (3)  request  authorization 
to  replace  the  meter  facilities  at  the 
Stridder  Road  Station. 

National  Fuel  proposes  to  install  a 
high  speed  compressor  with  3,200  hp  at 
its  Ellisburg  Compressor  Station  instead 
of  the  originally  proposed  2,250  Cooper 
GMVH-10  compressor,  because  the 
latter  is  no  longer  available.  National 
Fuel  also  states  that  the  change  in  the 
proposed  Ellisburg  compressor  unit  is 
not  anticipated  to  have  any  significant 
impact  on  the  cost  of  the  project. 

Any  person  desiring  to  oe  neard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
February  13, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  washing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
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with  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  certificate 
and  abandonment  are  required  by  the 
public  convenience  and  necessity.  If  a  - 
motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
to  be  represented  at  the  hearing. 
Lois  D.  Casheil, 
Secretary. 

IFR  Doc.  97-3035  Filed  2-6-97;  8:45  am] 
BiLUNQ  oooE  srir-oi-w 


[Docket  No.  RP97-242-000] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

February  3, 1997. 

Take  notice  that  on  January  30, 1997, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  the  following 
tariff  sheets  to  be  effective  March  1, 
1997: 

Oriffnal  Volume  No.  1 
Fourth  Revised  Sheet  No.  3 
First  Revised  Volume  No.  1-A 
First  Revised  Sheet  No.  2 

Overthrust  states  that  the  proposed 
tariff  sheets  revise  the  Preliminary 
Statement  in  Volume  Nos.  1  and  1-A  of 
its  tariff  by  removing  references  to 
Columbia  Gulf  Transmission  Company. 

Overthrust  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Conmiission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  97-3040  Filed  2-6-97;  8:45  ami 

BILLING  COOE  CZIT-OI-M 


[Docket  No.  RP97-241-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  3. 1997. 

Take  notice  that  on  January  30, 1997, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet 
proposed  to  be  effective  October  1, 
1996: 

Second  Revised  Sheet  No.  36 

Viking  states  that  the  purpose  of  this 
filing  is  to  modify  Section  6(d)  of 
Viking's  Rate  Schedule  LMS  to  provide 
that  Viking's  Rate  Schedule  FT-B 
service  receives  the  treatment  already 
accorded  to  Viking's  Rate  Schedules 
FT-A,  FT-GS,  IT  and  AOT  service  virith 
regard  to  the  disposition  of  monthly 
imbalance  penalties.  Viking 
inadvertently  omitted  to  modify  Sheet 
No.  36  of  Rate  Schedule  LMS  to  make 
FT-B  shippers  eligible  for  Section  6(d) 
penalty  revenue  credits  when  it  filed  to 
implement  the  new  Rate  Schedule  FT- 
B  on  September  13,  1996. 

Viking  proposes  an  effective  date  of 
October  1, 1996  to  coincide  with  the 
effective  date  of  the  original  FT-B  filing 
in  Docket  No.  RP96-384. 

Viking  states  that  copies  of  the  fiUng 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procediue.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheil, 

Secretary. 

[FR  Doc.  97-3039  Filed  2-6-97;  8:45  am] 

BILUNQ  CODE  STir-OI-M 

[Docket  No.  EQ97-29-000,  et  al.] 

CMS  Generation  Pinamucan  Operating 
Limited  Duration  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
RHngs 

January  31, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Generation  Pinamucan 
Operating  Limited  Duration  Company 

[Docket  No.  BG97-29-000| 

On  January  27, 1997,  CMS  Generation 
Pinamucan  Operating  Limited  Duration 
Company,  Fairlane  Plaza  South,  330 
Town  Center  Drive,  Suite  1100, 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

CMS  Generation  Pinamucan 
Operating  Limited  Duration  Company  is 
a  wholly-owned  indirect  subsidiary  of 
CMS  Generation  Co.,  a  Michigan 
corporation,  which  is  a  wholly-owned 
indirect  subsidiary  of  CMS  Enei;gy 
Corporation,  also  a  Michigan 
corporation.  CMS  Generation 
Pinamucan  Operating  Limited  Duration 
Company  will  operate,  as  an  agent  of  the 
owner,  an  approximately  63  megawatt 
diesel  fuel-fired  electric  cogeneration 
fecility  (the  "Facility")  located  in  the 
Cavite  Export  Processing  Zone  in 
Rosario,  Cavite,  Philippines. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Ashton  Energy  Corporation,  J. 
Anthony  &  Aasociates  Ltd.,  J  J).  Loock 
&  Associates,  VTEC  Energy  Inc.,  Pacific 
Power  Solutions,  ICC  Energy 
Corporation,  and  Strategic  Eno^  Ltd. 

Docket  No.  ER94-1 246-010;  Docket  No. 
ER95-784-006;  Docket  No.  ER95-1 826-004; 
Docket  No.  ER95-1 855-005;  Docket  No. 
ER96-1 599-001;  Docket  No.  ER96-1819-001. 
and  Docket  No.  ER96-3107-001  (not 
consolidated) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
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copying  in  the  Commission's  Public 
Reference  Room: 

On  January  17, 1997.  Ashton  Energy 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 

10. 1994,  order  in  Docket  No.  ER94- 
1246-000. 

On  January  15, 1997,  J.  Anthony  & 
Associates  Ltd.  filed  certain  information 
as  required  by  the  Commission's  May 

31. 1995.  order  in  Docket  No.  ER95- 
784-000. 

On  January  13t  1997,  J.D.  Loock  & 
Associates  filed  certain  information  as 
required  by  the  Commission's  October 
27, 1995,  order  in  Docket  No.  ER95- 
1826-000. 

On  January  14, 1997,  VTEC  Energy 
Inc.  filed  certain  information  as  required 
by  the  Commission's  November  6, 1995, 
order  in  Docket  No.  ER95-1855-000. 

On  January  7, 1997,  Pacific  Power 
Solutions  filed  certain  information  as 
required  by  the  Commission's  June  10, 
1996,  order  in  Docket  No.  ER96-1599- 
000. 

On  January  15, 1997,  ICC  Energy 
Corporation  filed  certain  information  as 
required  by  the  Commission's  June  27, 
1996,  order  in  Docket  No.  ER96-1819- 
000. 

On  January  15, 1997,  Strategic  Energy 
Ltd.  filed  certain  information  as 
required  by  the  Commission's 
November  13, 1996,  order  in  Docket  No. 
ER96-3107-000. 

3.  Texpar  Eneify,  In&,  Utility 
Nfanagemoit  and  Consuhiiig,  Inc.,  Boyd 
Rosene  and  AMOciates 

(Docket  No.  ER9S-62-008:  Docket  No.  ER96- 
525-002,  and  Docket  No.  ER95-1572-004 
(not  consohdated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  9, 1997,  Texpar  Energy, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  December  27, 
1994.  order  in  Docket  No.  ER95-62-000. 

On  January  3, 1997,  Utility 
Management  and  Consulting,  Inc.  filed 
certain  information  as  required  by  the 
Commission's  January  19, 1996,  order  in 
Docket  No.  ER96-525-000. 

On  January  7, 1997,  Boyd  Rosene  and 
Associates,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  23. 1995.  order  in  Docket  No. 
ER95-1572-000. 

4.  Enova  Energy,  Inc. 

[Docket  No.  ER96-2372-O03) 

Take  notice  that  on  January  9, 1997, 
Enova  Energy,  Ina  tendered  for  filing 
information  in  compliance  with  the 


September  9, 1996.  order  issued  in 
Docket  No.  ER96-23  72-000. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Washington  Water  Power  Qmipany 

[Docket  No.  ER96-2608-000] 

Take  notice  that  on  January  13, 1997, 
Washington  Water  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Dayton  Power  &  Light  Company 

(Docket  No.  ER96-2674-000I 

Take  notice  that  on  December  31, 
1996.  Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Dayton  Power  k  Light  Company 
(Docket  No.  ER96-2675-000I 

Take  notice  that  on  December  31, 
1996,  Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-refere^ped  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Looisrille  Gas  k  Electric  Conqumy 
(Docket  No.  ER96-2794-001I 

Take  notice  that  on  January  10, 1997, 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Boston  Edison  Cmnpany 

(Docket  No.  ER96-2831-000I 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Dajrton  Power  &  Light  Company 

[Docket  No.  ER96-2854-O00J 

Take  notice  that  on  December  31, 
1996,  Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Boston  Edison  Company 

(Docket  No.  ER96-2890-O00) 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

(Docket  No.  ER96-3060-^X)0| 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Commonwealth  Edison  Company 

(Docket  No.  ERg6-3113-0011 

Take  notice  that  on  January  24, 1997, 
Commonwealth  Edison  Company 
(ComEd)  tendered  for  filing  a  revised 
service  schedule  for  Emergency  Service 
imder  ComEd's  umbrella  sales  tariff, 
PSRT-1.  ComEd  served  a  copy  of  the 
compliance  filing  on  the  Illinois 
Commerce  Commission,  all  parties  to 
this  proceeding  and  all  customers  under 
its  PSRT-1  Tariff, 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Unocal  Corporation 

(Docket  No.  ER97-262-O00J 

Take  notice  that  on  January  15, 1997 
and  January  27, 1997,  Unocal 
Corporation  tendered  for  filing 
amendments  in  the  above-referenced 
docket. 

Comment  date:  February  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Dayton  Power  ft  Light  Cmnpany 

(Docket  No.  ER97-422-000] 

Take  notice  that  on  December  31. 
1996,  Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Sunoco  Power  Marketing,  LX.C 

(Docket  No.  ER97-870-4)00| 

Take  notice  that  on  January  22, 1997, 
Simoco  Power  Marketing,  L.L.C. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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17.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-971-0001 

Take  notice  that  on  January  10, 1997, 
Southwestern  Public  Service  Company 
tendered  for  Hling  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Commonwealth  Edison  Company 

(Docket  No.  ER97-1108-000) 

Take  notice  that  on  January  14, 1997, 
Commonwealth  Edison  Company 
tendered  for  filing  a  Notice  to  withdraw 
its  January  3, 1997,  filing  in  the  above- 
referenced  docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-1 226-000) 

Take  notice  that  on  January  14, 1997, 
Northeast  Utilities  Service  Company^ 
(NUSCO).  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company, 
Holyoke  Water  Power  Company 
(including  Holyoke  Power  and  Electric 
Company)  and  Public  Service  Company 
of  New  Hampshire,  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.13  of  the 
Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  Citizens  Lehman  Power  Sales. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Citizens  Lehman 
Power  Sales. 

NUSCO  requests  that  the  rate 
schedule  change  become  effective  on 
January  15, 1997. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Kansas  City  Power  ft  Light 
Company 

(Docket  No.  ER97-126&-000] 

Take  notice  that  on  January  16, 1997, 
Kansas  City  Power  &  tight  Company 
(KCPL)  tendered  for  filing  a  Service 
Agreement  dated  December  19, 1996, 
between  KCPL  and  CNG  Power  Service 
Corporation  (CNG).  KCPL  proposes  an 
effiective  date  of  December  19, 1996,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rate  and  charges  for 
Non-firm  Transmission  Service  between 
KCPL  and  CNG. 

hi  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  compliance  filing  to  FERC 
Order  888  in  Docket  No.  OA96-4-000. 


Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  New  England  Power  Pool 

(Docket  No.  ER97-1 297-000] 

Take  notice  that  on  January  17, 1997, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  agreement  dated  September  1, 
1971,  as  amended,  signed  by  Madison 
Electric  Works  (Madison).  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Madison  to  join  the  over  100 
Participants  that  already  participate  in 
the  Pool.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  maimer, 
other  than  to  make  Madison  a 
participant  in  the  Pool.  NEPOOL 
requests  an  efi^ective  date  on  or  before 
March  1, 1997,  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  Madison. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Pool 

(Docket  No.  ER97-1 298-000] 

Take  notice  that  on  January  17, 1997, 
the  New  England  Power  Pool  Executive 
committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  XENERGY 
hic.  (XENERGY).  The  New  England 
Power  Pool  Agreement,  as  amended,  has 
been  designated  NEPOOL  FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  XENERGY  to  join  the  over  100 
Participants  that  already  participate  in 
the  Pool.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  XENERGY  a 
participant  in  the  Pool.  NEPOOL 
requests  an  effective<late  on  or  before 
March  1, 1997,  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  XENERGY. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Delmarva  Power  ft  Light  Company 

[Docket  No.  ER97-1 299-000] 

Take  notice  that  on  January  17, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  Equitable  Power  Services  Co. 
pursuant  to  Delmarva 's  open  access 


transmission  tariff.  Delmarva  asks  that 
the  Commission  set  an  effective  date  for 
the  service  agreement  of  December  20, 
1996,  the  date  on  which  it  was 
executed. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PECO  Energy  Company 

(Docket  No.  ER97-1 300-000] 

Take  notice  that  on  January  17, 1997, 
PECO  Energy  Company  (PECO) 
tendered  for  filing  notices  of 
cancellation  of  the  modified  Tri-Partite 
Agreement  among  Conowingo  Power 
Company,  PECO  and  Susquehanna 
Electric  Company  (SECO)  and  the 
relevant  PECO  and  SECO  rate 
schedules. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-1 301-000] 

Take  notice  that  on  January  17, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Green 
Mountain  Power  Corporation.  This 
Transmission  Service  Agreement 
specifies  that  Green  Mountain  Power 
Corporation  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9, 1996,  will  allow  NMPC  and  Green 
Mountain  Power  Corporation  to  enter 
into  separately  scheduled  transactions 
under  which  NMPC  will  provide 
transmission  service  for  Green 
Mountain  Power  corporation  as  the 
parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
January  13, 1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  Green  Mountain  Power 
Corporation. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  York  SUte  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-1 302-000] 

Take  notice  that  on  January  17, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and  Federal 
Energy  Sales,  Inc.,  (Customer).  This 
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Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  NYSEG  open 
access  transmission  tariff  filed  on  July  9, 
1996  in  Docket  No.  OA96-195-000. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
December  18, 1996  for  the  Federal 
Energy  Sales,  Inc.,  Service  Agreement. 
NYSEG  has  served  copies  of  the  filing 
on  The  New  York  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Kentucky  Utilities  Company 

[Docket  No.  ER97-1 303-000] 

Take  notice  that  on  January  17, 1997, 
Kentucky  Utilities  Company  (KU), 
tendered  for  fiUng  a  service  agreement 
between  KU  and  Central  Illinois  Public 
Service  Company  under  its 
Transmission  Services  (TS)  Tariff. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southern  Company  Services,  Inc. 

[Docket  Na  ER97-1 304-000) 

Take  notice  that  on  January  17, 1997, 
Southern  Company  Services,  Inc. 
("SCSI"),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  "Southern 
Companies")  filed  a  service  agreement 
under  Southern  Companies'  Market- 
Based  Rate  Power  Sales  Tariff  (FERC 
Electric  Tariff,  Original  Volume  No.  4) 
with  Alabama  Electric  Cooperative,  Inc. 
SCSI  states  that  the  service  agreement 
will  enable  Southern  Companies  to 
engage  in  short-term  maiket-based  rate 
transactions  with  this  entity. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-1305-OO0I 

Take  notice  that  on  January  17, 1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Coral  Power,  LLC.  and  Virginia  Power 
under  the  Open  Access  Transmission 
Tariff  to  Eligible  Purchasers  dated  July 
9, 1996.  Under  the  tendered  Service 
Agreement  Virginia  Power  will  provide 
non-firm  point-to-point  service  to  Coral 
Power,  LLC.  as  agreed  to  by  the  parties 
under  the  rates,  terms  and  conditions  of 
the  Open  Access  Transmission  Tariff. 


Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Conunission. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Maine  Public  Service  Company 

[Docket  No.  ER97-t  306-000] 

Take  notice  that  on  January  17, 1997, 
Maine  Public  Service  Company, 
submitted  a  Quarterly  Report  of 
Transactions  for  the  period  October  1 
through  December  31, 1996.  This  filing 
was  made  in  compUance  with 
Conunission  orders  dated  May  31, 1995 
(Docket  No.  ER95-851)  and  April  30, 
1996  (Docket  No.  ER96-780). 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  LAuisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-1 307-000] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  executed 
copies  of  Non-Firm  Point-to-Point 
Transmission  Service  Agreements 
which  had  been  previously  filed  in 
unexecuted  form  in  the  above-cited 
docket. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Portland  General  Electric  Company 

[Docket  No.  ER97-1 308-000] 

Take  notice  that  on  January  17, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  determined  by  the 
Bonneville  Power  Administration  under 
the  revised  ASC  Methodology  for 
participation  in  the  Residential 
Exchange  Program  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act.  The  ASC  filing  is  for 
the  time  period  November  28, 1995 
through  March  10, 1996  and  was 
determined  by  BPA  to  be  35.85  mills/ 
Kwh. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  MidCon  Power  Services  Corp. 

[Docket  No.  ER97-1 309-000] 

Take  notice  that  on  January  17, 1997, 
MidCon  Power  Services  Corp.  (MPS),  a 
Delaware  corporation,  petition  the 
Commission  for  acceptance  of  a  revision 
to  its  Rate  Schedule  FERC  No.  1,  which 


provides  for  the  sale  of  electricity  at 
market-based  rates  to  affiliates  that  are 
not  public  utilities  with  a  franchised 
electric  service  territory.  MPS  is  a 
wholly-owned  subsidiary  of  MidCon 
Corp.,  whose  other  subsidiaries  include 
natural  gas  pipelines  and  gas  marketing 
companies.  NtidCon  Corp.  is  a 
subsidiary  of  Occidental  Petroletun 
Corporation.  MPS  has  no  affiliates  that 
are  public  utilities  with  a  franchised 
electric  service  territory. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-1 3 10-000] 

Take  notice  that  on  January  21, 1997. 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
one  (1)  service  agreement  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  the  following 
entity: 

1.  Vitol  Gas  &  Electric  LLC 

Copies  of  the  filing  were  served  upon 
each  of  the  parties  to  the  service 
agreements. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Central  Illinois  Light  Company 

(Docket  No.  ER97-131 2-000] 

Take  notice  that  on  January  21, 1997, 
Central  Illinois  Light  Company  (CILCO). 
300  Liberty  Street,  Peoria,  Illinois 
61602,  tendered  Cor  filing  with  the 
Commission  a  substitute  Index  of  Point- 
to-Point  Transmission  Service 
Customers  under  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  six  new  customers. 

QLCO  requested  an  effective  date  of 
January  7, 1997. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-1313-000) 

Take  notice  that  on  January  21, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Wisconsin  Electric  Power  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
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Point  Transmission  Service  to 
Wisconsin  Electric  Power  Company 
pursuant  to  the  Transmission  Service 
Tariff  filed  by  Northern  Indiana  Public 
Service  Company  in  Docket  No.  ER96- 
1426-000  and  allowed  to  become 
effective  by  the  Commission.  Northern 
Indiana  Public  Service  Company,  75 
FERC  161,213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  January  31, 
1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Arizona  Public  Service  Company 

IDocket  No.  ER97-1314-0001 

Take  notice  that  on  January  21, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  Service  Agreement 
to  provide  Non-Firm  Point-to-Point 
Transmission  Service  under  APS'  Open 
Access  Transmission  Tariff  filed  in 
Compliance  with  FERC  Order  No.  888 
with  PacifiCorp,  Salt  River  Project, 
Enron  Power  Marketing,  Inc.,  Engelhard 
Power  Marketing,  Inc.,  and  Sierra 
Pacific  Power. 

A  copy  of  this  filing  has  been  served 
on  the  above  parties,  the  Arizona 
Corporation  Commission,  Public  Service 
Commission  of  Utah,  Oregon  Public 
Utility  Commission,  Washington 
Utilities  and  Transportation 
Commission,  and  the  Nevada  Public 
Service  Commission. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Horizon  Enei^  Corporation 

(Docket  No.  ER97-131&-000) 

Take  notice  that  on  January  21, 1997, 
Horizon  Energy  Corporation  tendered 
for  filing  an  Application  for  Approving 
Rate  Schedule  and  Granting  Bl^iket 
Approval  and  Waivers. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  Florida  Power  &  Light  CcMnpany 

IDocket  No.  ER97-1316-0001 

Take  notice  that  on  January  21, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Koch  Energy  Trading, 
Inc.  (formerly  Koch  Power  Services, 
Inc.)  for  Firm  Short-Term  transmission 
service  under  FPL's  Open  Access 
Transmission  Tariff. 


FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  December  31, 1996. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  PcHlland  General  Electric  Company 

IDocket  No.  ER97-1 3 17-000) 

Take  notice  that  on  January  21, 1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  under  PGE's 
Final  Rule  pro  forma  tariff  (FERC 
Electric  Tariff  Original  Volume  No.  8, 
Docket  No.  OA96-137-000).  executed 
Service  Agreements  for  Non-firm  Point- 
to-Point  Transmission  Service  and  Firm 
Point-to-Point  Transmission  Service 
with  Southern  Energy  Trading  & 
Marketing  Inc.     

Pursuant  to  18  CFR  35.11,  and  the 
Commission's  Order  in  Docket  No. 
PL93-2-O02  issued  July  30, 1993,  PGE 
respectfully  requests  that  the 
Commission  grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  Service  Agreement  to  become 
effective  January  16, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  Southern  Energy  Trading  & 
Mariceting  Inc.  as  noted  in  the  filing 
letter. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

41.  South  Carolina  Electric  ft  Gas 
Company 

[Docket  No.  ER97-1 318-000) 

Take  notice  that  on  January  21, 1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G),  submitted  service  agreements 
establishing  Enron  Power  Marketing, 
Inc.  (Enron),  Koch  Eneigy  Trading,  Inc. 
(Koch),  Duke/Louis  Dreyfus,  L.L.C. 
(DLD),  Electric  Clearinghouse,  Inc. 
(ECI),  and  South  Carolina  Public  Service 
Authority  (SCPSA)  as  customers  under 
the  terms  of  SCE&G's  Negotiated  Market 
Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreement.  Accordingly,  SCE&G 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  Enron,  Koch, 
DLD,  EQ,  and  SCPSA  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  February  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER97-1319-O00) 

Take  notice  that  on  January  21, 1997, 
Delmarva  Power  &  Li^t  Company 


(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  the  City  of 
Dover  pursuant  to  Delmarva's  open 
access  transmission  tariff. 

Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  City  of  Dover 
and  its  agent,  Duke/Louis  Dreyfus. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Delmarva  Power  ft  Light  Company 

(Docket  No.  ER97-1 320-000) 

Take  notice  that  on  January  21, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke/ 
Louis  Dreyfus  pursuant  to  Delmarva's 
open  access  transmission  tariff. 

Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Delmarva  Power  ft  Light  Company 

[Docket  No.  ER97-1 321-000) 

Take  notice  that  on  January  21, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  Pan  Energy  pursuant  to 
Delmarva's  open  access  transmission 
tariff.  Delmarva  asks  that  the 
Commission  set  an  effective  date  for  the 
service  agreement  of  January  17, 1997, 
the  date  on  which  it  was  executed. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  Delmarva  Power  ft  Light  Company 

[Docket  No.  ER97-1 322-000) 

Take  notice  that  on  January  21, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  service 
agreemenl  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  Heartland  Energy  Services, 
Inc.  pursuant  to  Delmarva's  open  access 
transmission  tariff.  Delmarva  asks  that 
the  Commission  set  an  effective  date  of 
the  service  agreement  of  January  8, 
1997,  the  date  on  which  it  was 
executed. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E    . 
at  the  end  of  this  notice. 

46.  Delmarva  Power  ft  Light  Company 

IDocket  No.  ER97-1323-OO0) 

Take  notice  that  on  January  21, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  a  service 
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agreement  providing  for  non-finn  point- 
to-point  transmission  service  from  time 
to  time  to  Delmarva  Power — Energy 
Trading  pursuant  to  Delmarva 's  open 
access  transmission  tariff.  Delmarva 
asks  that  the  Conunission  set  an 
effective  date  for  the  service  agreement 
of  January  21, 1997,  the  date  on  which 
it  was  filed. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

47.  Delmarva  Power  ft  Light  Company 

IDocket  No.  ER97-1 324-000) 

Take  notice  that  on  January  21, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  Bling  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  Public  Service  Electric  and 
Gas  Company  pursuant  to  E)elmarva's 
open  access  transmission  tariff. 
Delmarva  asks  that  the  Commission  set 
an  effective  date  for  the  service 
agreement  of  January  17, 1997,  the  date 
on  which  it  was  executed. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

48.  New  England  Power  Company. 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Co.,  Granite  State 
Electric  Company 

(Docket  No.  ER97-1327-000] 

Take  notice  that  on  January  21. 1997, 
New  England  Power  Company,  on 
behalf  of  itself  and  its  affiliates 
Massachusetts  Electric  Company,  The 
Narragansett  Electric  Company  and 
Granite  State  Electric  Company 
(together,  the  NEES  companies)  filed 
amendments  to  its  Open  Access  Tariff 
No.  9.  According  to  NEP,  the  purpose  of 
the  amendments  is  to  conform  NEP's 
tariff  to  the  regional  transmission  tariff 
filed  by  the  New  England  Power  Pool  on 
December  31. 1996.  Copies  have  been 
served  on  all  intervenors  in  this  docket 
as  Mrell  as  all  customers  taking  Alrvice 
under  NEP's  FERC  Electric  Tariff. 
Original  Volume  No.  9. 

Comment  date:  February  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

49.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-1330-H)00) 

Take  notice  that  on  January  21, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
January  17, 1997  with  Niagara  Mohawk 
Power  Corporation  (NMPC)  under 
PP&L's  FERC  Electric  Tariff,  Original 
Volume  No.  1.  The  Service  Agreement 
adds  NMPC  as  an  eligible  customer 
under  the  Tariff. 


PP&L  requests  an  effective  date  of 
January  21, 1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  NMPC  and  to  the 
Pennsylvania  Public  UtiUty 
Commission. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

50.  New  York  State  Electric  &  Gas 
Coorporation 

(Docket  No.  ER97-1331-O0O] 

Take  notice  that  on  January  21, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  filed  a  Service 
Agreement  between  NYSEG  and 
Centerior  Energy  Corporation 
(Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
NYSEG  open  access  transmission  tariff 
filed  on  July  9, 1996  in  Docket  No. 
OA96-195-O00. 

NYSEG  requests  waiver  of  the 
Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
January  21, 1997  for  the  Centerior 
Energy  Corporation  Service  Agreement. 
NYSEG  has  served  copies  of  the  filing 
on  The  New  Yotk  State  Public  Service 
Commission  and  on  the  Customer. 

Comment  date:  February  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fiUng  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  bef(»e 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  %vishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
LoisD.Caaiiell, 
Secretary. 

[FR  Doc.  97-3062  Filed  2-6-97;  8:45  am] 
BUJNO  ooM  tnr-et-p 


[Docket  No.  ER97-1271-000,  et  aL] 

Wisconsin  Puliiic  Service  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  30, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Public  Service 
Corporation 

(Docket  No.  ER97-1 271-000) 

Take  notice  that  on  January  17, 1997, 
Wisconsin  Public  Service  Corporation 
("WPSC")  tendered  for  filing  an 
executed  Transmission  Service 
Agreement  between  WPSC  and  Enron 
Power  Marketing,  Inc.  The  Agreement 
provides  for  transmission  service  under 
the  Opyen  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Wisconsin  Power  and  Light  Company 

[Docket  No.  ER97-1272-000I 

Take  notice  that  on  January  17, 1997. 
Wisconsin  Power  and  Light  Company 
(WPad.).  tendered  for  filing  a  Form  of 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service 
establishing  PanEnergy  Trading  and 
Market  Services,  L.L.C.  as  a  point-to- 
point  transmission  ciistomer  under  the 
terms  of  WP&L's  Transmission  Tariff. 

WP&L  requests  an  effiactive  date  of 
January  10. 1997.  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  13. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Entei;gy  Services,  Inc. 

(Docket  No.  ER97-1273-000I 

Take  notice  that  on  January  17, 1997, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Mississippi,  Inc.  (lEntergy  Mississippi), 
tendered  for  filing  a  revised  Service 
Schedule  LF  by  and  between  Alabama 
Electric  Cooperative,  Inc.  and  Entergy 
Mississippi.  Service  Schedule  LF 
provides  for  the  sale  and  purchase  of 
limited  firm  capacity  and  associated 
energy  between  the  parties. 

Comment  date:  Feoruary  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1 274-000) 

Take  notice  that  on  January  17, 1997, 
Cinergy  Services,  Inc.  (Qnergy). 
tendered  for  filing  on  behalf  of  its 
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operating  companies.  The  Qncinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  December  1, 1996 
between  Cinergy,  CG&E,  PSI  and  JPower 
Inc.  (JPower). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  JPower: 

1.  Exhibit  A — Power  Sales  by  JPower 

2.  Exhibit  B — Power  Sales  by  cinergy 
Cinergy  and  JPower  have  requested  an 

efliective  date  of  January  20, 1997. 

Copies  of  the  filing  were  served  on 
JPower  Inc.,  the  Minnesota  Public 
Utilities  Commission,  the  Kentucky 
Public  Service  Commission,  the  Public 
Utilities  Commission  of  Ohio  and  the 
Indiana  Utility  Regulatory  Commission. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-1 275-000] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Non-Firm 
Point-to-Pi)int  Transmission  Service 
Agreement  between  Louisville  Gas  and 
Electric  Company  and  Southern  Indiana 
Gas  and  Electric  Company  under 
LG&E's  Open  Access  Transmission 
Tariff. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-127&-000] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Midcon  Power 
Services  Corp.  under  Rate  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-1 277-000) 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Koch  Power 
Services,  Inc.,  under  Rate  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Louisville  Gas  and  Electric  Company 

[Docket  No.  ER97-127&-OOOI 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Non-Firm 
Point-to-Point  Transmission  Service 


Agreement  between  Louisville  Gas  and 
Electric  Company  and  Ohio  Edison 
Company  under  LG&E's  Open  Access 
Transmission  Tariff. 

Comment  dote;  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER97-1 279-000] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  service 
agreements  between  Louisville  Gas  and 
Electric  Company  and  Electric 
Clearinghouse,  Inc.  under  Rate  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-1 280-000] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Federal  Energy 
Sales,  Inc.  under  Rate  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-1281-O00] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  PanEnergy  Power 
Services  under  Rate  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-1 282-000) 

Take  notice  that  on  January  17. 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Service 
Agreement  between  Louisville  Gas  and 
Electric  Company  and  Oglethorpe 
Power  Corporation  under  LG&E's  Rate 
Schedule  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Louisville  Gas  and  Electric 
Company 

[Docket  No.  ER97-1 283-000] 

Take  notice  that  on  January  17, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Non-Firm 
Point-to-Point  Transmission  Service 
Agreement  between  Louisville  Gas  and 


Electric  Company  and  Oglethorpe 
Power  Corporation  under  LG&E's  Open 
Access  Transmission  Tariff. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER97-1 284-000) 

Take  notice  that  on  January  17, 1997, 
Louisvi))e  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  Service 
Agreement  between  Louisville  Gas  and 
Electric  Company  and  Ohio  Edison 
under  LG&E's  Rate  Schedule  GSS. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Dajrton  Power  and  Light 
Company 

(Docket  No.  ER97-128&-O00) 

Take  notice  that  on  January  17, 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
estabiishing  Koch  Energy  Trading,  Inc; 
Wisconsin  Electric  Power  Company; 
Pan  Energy  Trading  and  Market 
Services,  L.L.C.;  The  Power  Company  of 
America;  Federal  Energy  Sales,  Inc.  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Koch  Energy  Trading,  Inc.;  Wisconsin 
Electric  Power  Compwny,  Pan  Energy 
Trading  and  Market  Services,  L.L.C.; 
The  Power  Company  of  America; 
Federal  Energy  Sales,  Inc.;  and  the 
PublicUtilities  Conunission  of  Ohio. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER97-1 286-000] 

Take  notice  that  on  January  17, 1997, 
The  Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  Ohio  Edison  Company, 
American  Energy  Solutions,  Inc.  as  a 
customer  under  the  terms  of  Dayton's 
Market-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  fiUng  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  the  filing  were  served  upon 
Ohio  Edison  Company,  American 
Energy  Solutions,  Inc.  and  the  Public 
Utilities  Commission  of  Ohio. 
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Comment  date:  February  13, 1997,  in 
accordance  witb  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-1287-000J 

Take  notice  that  on  January  17, 1997, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  fiUng 
proposed  amendments  to  its  rate 
schedule  with  Lea  County  Electric 
Cooperative,  Inc.,  a  full  requirements 
wholesale  customer. 

The  amendment  increases  the  level  of 
the  interruptible  load  available  to  this 
customer. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southwestern  Public  Service 
Company 

(Dodcet  No.  ER97-1 288-0001 

Take  notice  that  on  January  17, 1997, 
Southwestern  Public  Service  Company 
(Southwestern),  tendered  for  filing  a 
proposed  amendment  to  its  rate 
schedule  with  New  Corp  Resources, 
Inc.,  a  full  requirements  wholesale 
customer. 

The  amendments  increase  the  level  of 
the  interruptible  load  available  to  these 
customers. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Hudson  Gas  ft  Electric 
Coqioration 

(Docket  No.  ER97-1 289-000) 

Take  notice  that  on  January  17, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Coral 
Power,  L.L.C.  The  terms  and  conditions 
of  service  under  this  Agreement  are 
made  pursuant  to  CHG&E's  FERC  Open 
Access  Schedule,  Original  Volume  1 
(Transmission  Tariff)  Gled  in 
compliance  with  the  Commission's 
Order  No.  888  in  Docket  No.  RM95-8- 
000  and  RM94-7-001.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


20.  Central  Hudson  Gas  k  Electric 
Corporation 

(Docket  No.  ERg7-l  290-000] 

Take  notice  that  on  January  17, 1997, 
Cwitral  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  Eamn 
Power  Marketing,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  volume  1  (Transmission  Tariff) 
filed  in  comphance  also  has  requested 
waiver  of  the  60-day  notice  provision 
pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  ft  Electric 
Corporation 

(Docket  No.  ER97-1 291-000) 

Take  notice  that  on  January  17, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Conunission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
Northeast  Utilities  Service  Company. 
The  terms  and  conditions  of  service 
under  this  Agreement  are  made 
pursuant  to  CHG&E's  FERC  Open 
Access  Schedule,  Original  Volume  1 
(Transmission  Tariff)  filed  in 
compliance  with  the  Commission's 
Order  888  in  Docket  No.  RM95-8-000 
and  RM94-7-001.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  February  13. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Hudson  Gas  ft  Electric 
Corporation 

(Docket  No.  ER97-1 292-000) 

Take  notice  that  on  January  17, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
NorAm  Energy  Services,  Inc.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 


CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compliance  with  the 
Commission's  Order  888  in  Docket  No. 
RM95-8-000  and  RM94-7-001.  CHG&E 
also  has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Central  Hudson  Gas  ft  Electric 
Corporation 

(Docket  No.  ER97-1 293-000) 

Take  notice  that  on  January  17, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E).  tendered  for 
filing  piu^uant  to  Section  35.12  of  the 
Federal  Energy  Regulatory 
Commission's  (Conunission) 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and  CNG 
Power  Services  Corporation.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Acxess  Schedule, 
Original  Volume  1  (Transmission  Tariff) 
filed  in  compUance  with  the 
Commission's  Order  888  in  Docket  No. 
RM95-8-000  and  RM94-7-O01.  CHG&E 
also  has  requested  waiver  of  the  60-day 
notice  provision  pursuant  to  18  CFR 
35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  February  13, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Arizona  Public  Service  Company 

(Docket  No.  ER97-1 296-000] 

Take  notice  that  on  January  17, 1997. 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  revised  estimated 
load  Exhibits  applicable  under  the 
following  rate  schedules: 


APS- 

FERC 

rate 

Customer  name 

Exhtoit 

Schedule 

No. 

140 

Electrical  District 
No.  8. 

Exhibit  II. 

142 

McMuflen  Valley 
Water  Con- 
servation & 
Drainage  Dis- 
trict 

Exhit)itll. 

155 

Buckeye  Water 
Conservation  & 
Drainage  Dis- 
trict. 

Exhit)itll. 

158 

Roosevelt  Irriga- 
tion District. 

Extiibitll. 
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APS- 

FERC 

rate 

Customer  name 

Exhibit 

Schedule 

No. 

153 

Harquahala  Val- 
ley Power  Dis- 
trict 

Fxhijit  II. 

168 

Maricopa  Water 
District. 

Exhibit  II. 

126 

Electrical  District 
No.  6  of  Pinal 
county. 

Exhibit  II. 

141 

Aquila  Irrigation 
District. 

ExhibH  II. 

143 

Tonopah  Iniga- 
tion  District. 

Exhibit  II. 

65 

Colorado  River 
Indian  Irrigation 
Project. 

Exhibit  A. 

128 

Electrical  District 
No.  7. 

Exhibit  II. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  this  filing  have  been  served 
on  the  above  customers  and  the  Arizona 
Corporation  Commission. 

Comment  date:  February  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the    - 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CadwU, 
Secretary. 

IFR  Doc.  97-3060  Filed  2-6-97;  8:45  am) 
BHJJNQ  OOOE  1717-01-P 


[Project  Na  2232-321] 

Duke  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

February  3, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  (OHL)  has 
reviewed  Duke  Power  Company's 
application  for  granting  an  increase  in 
water  withdrawal  from  the  Catawba- 
Wateree  Project  to  the  Lugoff-Elgin 
Water  Authority  (Lugoff-Elgin)  of 
Kershaw  County,  South  Carolina, 
located  on  Lake  Wateree  in  the  Santee 
River  Basin.  The  proposal  would  grant 
permission  to  Lugoff-Elgin  to:  (1) 
increase  its  water  withdrawal  from  Lake 
Wateree  from  an  existing  3  million 
gallons  per  day  (mgd)  to  up  to  10  mgd; 
(2)  replace  one  existing  water  intake 
pump  with  two  60  horsepower  ptunps; 
and  (3)  construct  a  new  12-inch  water 
line  within  the  project  boundary  to 
replace  the  existing  10-inch  water  intake 
line.  The  proposed  expansion  of  the 
pumping  £aciUty  would  increase  the 
existing  plant  capacity  fit>m  3.0  mgd  to 
4.0  mgd  initially.  However,  Lugoff-Elgin 
requests  authority  to  increase  water 
withdrawals  up  to  10  mgd  over  the  next 
20  years  based  on  estimates  of  the 
demand  in  the  service  area. 

The  staff  of  OHL's  Division  of 
Licensing  and  Compliance  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  proposed  action.ln  the  EA,  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  proposed 
project  and  has  concluded  that  approval 
of  the  licensee's  proposal  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  PubUc  Reference  Branch, 
Room  2A  of  the  Commission's  offices  at 
888  First  Street,  NE..  Washington,  D.C. 
20426  or  by  calling  the  Commission's 
Public  Reference  Room  at  (202)  208- 
1371. 

Lois  D.  Cuiwil. 
Secretary. 

[FR  Doc.  97-3061  Filed  2-6-97;  8:45  am) 
BIUJNQ  CODE  •nr-oi-M 


[Doctot  No.  CP96-ei(M)00] 

Granite  State  Gas  Transmission,  Inc.; .. 
Notice  of  Availability  of  the  Altemattve 
Sites  Supplement  to  the  Draft 
Environmental  Impact  Statement  for 
the  Granite  State  LJ«G  Project 

February  3, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  ha  prepared  an  Alternative 
Sites  Supplement  to  the  Draft 
Environmental  Impact  Statement 
(Supplement).  This  Supplement  focuses 
solely  on  an  expanded  alternative  siting 
analysis  for  the  liquefied  natural  gas 
(LNG)  facilities  proposed  in  Wells, 
Maine  by  Granite  State  Gas 
Transmission,  Inc.  (Granite  State)  in  the 
above-referenced  docket. 

The  Draft  Environmental  Impact 
Statement  (DEISf  that  was  issued  by  the 
Commission  on  January  29, 1996  for  the 
Granite  State  LNG  Project  evaluated 
potential  alternative  sites  between  Eliot 
and  Saco,  Maine,  based  on  the  LNG 
facility  providing  a  winter  baseload 
service  to  Northern  Utilities,  Ina  After 
publication  of  the  DEIS,  an  application 
was  filed  for  the  Portland  Natural  Gas 
Transmission  System  which  included 
essentially  the  same  winter  baseload 
service  for  Northern  Utilities,  Inc. 
Subsequently,  Granite  State  refiled  its 
application  to  reflect  a  change  in  service 
firom  winter  baseload  to  peak  shaving. 
As  a  result  of  these  applications,  the 
range  of  potential  alternative  sites  has 
expanded  south  to  Haverhill, 
Massachusetts  and  north  to  Portland. 
Maine. 

The  Supplement  incorporates 
comments  received  on  the  September 
11, 1996,  Notice  of  Intent  to  Prepare  a 
Supplement  to  the  DEIS  for  the  Granite 
State  LNG  Project  and  Request  for 
Comments  on  Alternative  Siting  Issues, 
and  an  independent  alternative  siting 
analysis.  Included  in  the  Supplement 
are: 

•  portions  ofrevised  DEIS  section  2.0, 
Proposed  Action; 

•  revised  DEIS  section  3.3,  Site 
Alternatives;  and 

•  revised  DEIS  section  6.1, 
Comparison  of  Site  Alternatives. 

Comment  Procedure 

Any  person  wishing  to  comment  on 
the  Supplement  may  do  so.  Comments 
on  other  environmental  issues 
associated  with  the  DEIS  will  not  be 
accepted.  The  comment  period  for  those 
issues  has  already  closed. 

Written  comments  should  be  filed  on 
or  before  March  31, 1997,  must 
reference  Docket  No.  CP96-610-000. 
and  be  addressed  to:  Office  of  the 
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Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE., 
Washington,  DC  20426. 

Public  meetings  to  receive  comments 
on  the  Supplement  will  be  held  in  early 
March  of  1997.  We  will  provide  the 
locations  and  times  for  these  meetings 
in  a  future  notice. 

After  these  comments  are  reviewed, 
any  significant  issues  are  investigated, 
and  modifications  are  made  to  the  DEIS, 
a  Final  Environmental  Impact  Statement 
rFEIS)  will  be  published  and 
distributed.  The  FQS  will  contain  the 
stafTs  responses  to  timely  comments 
received  on  the  DEIS  and  the 
Supplement. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  tp  the 
proceeding.  Any  person  seeking  to 
beonne  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  diis  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered 

The  Supplement  has  been  placed  in 
the  public  files  of  the  FERC  and  is 
available  for  public  inspection  at: 

Federal  Energy  Regulatory  Commission. 
Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
NE.,  Washington,  DC  20426,  (202) 
208-1371. 

and 

Towm  Manager's  Office,  Town  Hall. 
Wells.  ME  04090.  (207)  646,5113. 

Copies  of  the  Supplement  have  been 
mailed  to  Federal,  state,  and  local 
agencies;  public  interest  groups;  public 
libraries;  newspapers;  interested 
individuals;  and  parties  to  this 
proceeding.  For  a  limited  nimiber  of 
copies  of  the  Supplement,  contact  the 
Public  Reference  and  Files  Maintenance 
Branch  identified  above. 
LaHD.CadwU. 
Secretary. 

(PR  Doc  97-3034  Filed  2-6-97;  8:45  am] 
tnr-ai-ai 


(Docket  No.  CP97-17»-O00] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Terra  Alta  Storage 
Field  Project  and  Request  for 
Comments  on  Environmental  issues 

February  3, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  about 
2.6  miles  of  various  diameter  pipeline  to 
replace  about  2.9  miles  of  pipeline 
which  would  be  abandoned  as  proposed 
in  the  Terra  Alta  Storage  Field  Project.* 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

Summary  of  the  Proposed  Project 

Columbia  Gas  Transmission 
Corporation  (Columbia)  wants  to 
upgrade  and  modernize  facilities  at  its 
Terra  Alta  Storage  Held  in  Preston 
County,  West  Virginia.  Columbia  seeks 
authority  to  construct  and  operate 
approximately: 

(1)  1.4  miles  of  8-inch-diameter 
storage  pipeline  and  appurtenances 
(replacing  and  abandoning  about  1.4 
miles  of  8-,  10-,  12-,  16-,  and  20-inch- 
diameter  pipeline  and  appurtenances  on 
Line  X-76-F-1); 

(2)  105  feet  of  4-inch-diameter  storage 
pipeline  and  appurtenances  (replacing 
and  abandoning  about  1,143  fiaet  of  4- 
inch-diameter  pipeline  on  Storage  Well 
Line  X-76-W-7375); 

(3)  0.4  mile  of  16-inch-diameter 
storage  pipeline  and  appurtenances 
(replacing  and  abandoning  about  0.4 
mile  of  8-,  10-,  and  12-inch-diameter 
storage  pipeline  on  Line  X-76-F-2); 

(4)  0.4  mile  of  8-inch-diameter  storage 
pipeline  and  appurtenances  (replacing 
by  abandonment  about  0.4  mile  of  6-, 
and  12-inch-diameter  storage  pipeline 
on  Line-X-76-F-4); 

(5)  0.2  mile  of  10-inch-diameter 
storage  pipeline  and  appurtenances 
(replacing  by  abandonment  about  0.2 
mile  of  8-,  10-  and  12-inch-diameter 
storage  pipeline  on  Line  X-76-F-6); 

(6)  26  feet  of  10-inch-diameter  storage 
pipeline  and  appurtenances  (replacing 
by  abandonment  about  26  feet  of  8-inch- 
diameter  storage  pipeline  on  Storage 
Well  Une  X-76-W-7394):  and 


(7)  0.1  mile  of  6-inch-diameter  storage 
pipeline  and  appurtenances  (replacing 
by  abandonment  about  0.1  mile  of  4- 
inch-diameter  storage  pipeline  on  Line 
X-76-W-7380). 

Columbia  would  also  abandon  about 
0.2  mile  of  6-inch-diameter  pipeline 
referred  to  as  Storage  Well  line  X-76- 
W-7379. 

In  addition,  imder  Section  2.55  of  the 
Commission's  regulations.  Coliunbia 
plans  to  remove  drips;  replace  mainline 
tees  and  methanol  lines;  and  install 
launching  and  receiving  valves.  These 
actions  would  provide  more  efficient 
operation  and  maintenance  of  the 
storage  field  as  well  as  restore 
deteriorated  facilities  and  will  also  be 
examined  in  the  EA. 

The  location  of  the  project  facilities  is 
shown  in  appendix  1.^  If  you  are 
interested  in  obtaining  procedural 
information  please  write  to  the 
Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  40.5  acres  of  land. 
No  new  right-of-way  would  be  required. 
Temporary  work  areas  and  abandoned 
right-of-way  would  be  restored  and 
allowed  to  revert  to  their  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  accoimt  the  environmental 
impacts  that  could  result  fivm  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  conmient  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  geology  and  soils 


'  Columbia  Gas  Transmission  Corporation's 
application  was  filed  with  the  Commission  under 
Section  7  of  the  Natural  Gas  Act  and  Part  157  of 
the  Commission's  regulations. 


*The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Ragirter.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street, 
N.E.,  Washington.  D.C  20426,  or  call  (202)  208- 
1371.  Copies  of  the  appendixes  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 
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•  water  resources,  fisheries,  and 
wetlands 

•  vegetation  and  wildlife 

•  endangered  and  threatened  species 

•  public  safety 

•  land  use 

•  cultural  resources 

•  air  quality  and  noise 

•  hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  agencies,  public 
interest  groups,  interested  individuals, 
affected  landowners,  newspapers, 
libraries,  and  the  Commission's  official 
service  list  for  this  proceeding.  A 
comment  period  will  be  allotted  for 
review  if  the  EA  is  published.  We  will 
consider  all  comments  on  the  EA  before 
we  make  our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Columbia.  This  preliminary  list  of 
issues  may  be  changed  based  on  your 
comments  and  our  analysis. 

•  The  project  follows  the  course  of 
Saltlick  Creek,  a  high  quality 
warmwater  fishery,  and  crosses  it 
numerous  times. 

•  A  total  of  13  wetlands  (.92  acre) 
would  be  affected  by  the  project. 

•  A  number  of  residences  are  in  the 
vicinity  and  two  residences  are  within 
50  feet  of  the  proposed  construction 
ar^. 

•  Construction  of  related  pig 
launching  and  receiving  facilities  may 
have  visual  impacts. 

Public  Participation 

You  can  make  a  difiierence  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  die  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Address  your  letter  to:  Lois  Cashell, 
Secretary,  Federal  Eoei^gy  Regulatory 


Commission,  888  First  St.,  N.E., 
Washington,  DC  204265: 

•  Reference  Docket  No.  CP97-176- 
000: 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  March  6, 1997. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  interveners  have 
the  right  to  receive  copies  of  case- 
related  Commission  docmnents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  2). 

You  do  not  need  intervenor  status  to 
have  your  comments  considered. 
Lois  D.  Cashell, 
Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-S477-2] 

Environmental  Impaot  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  January  27, 

1997  Through  January  31. 1997 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  970035,  Draft  EIS,  USN,  GU, 
AK,  AS,  HI,  Marianas  Islands  Military 
Training,  Implementation,  Marianas 
Training  Plan,  Guam,  Commonwealth 
of  the  Northern  Mariana  Islands,  Asia, 
Hawaii  and  Alaska,  Due;  March  24, 
1997,  Contact:  Fred  Minato  (808)  471- 
9338. 

EIS  No.  970036,  Draft  EIS,  FHW,  CA, 
Carquinez  Bridge  Project,  Replace/ 
Retrofit  the  westbound  1-80  between 
Cummings  Skyway  and  CA-29,  US 
Coast  Guard  and  COE  Section  10  and 
404  Permits,  Contra  Costa  and  Solano 
Counties,  CA,  Due:  March  28, 1997, 
Cbntoct:  John  R.  Schultz  (916)  498- 
5041. 

EIS  No.  970037.  Final  EIS,  USN,  CA,  Las 
Pulgas  and  San  Mateo  Basin,  Cease 
and  Desist  Order,  Sewage  Effluent 
Compliance  Project,  NPDES  Permit, 
Marine  Corps  Base,  Camp  Pendleton, 


San  Diego  County,  CA,  Due:  March 
10. 1997,  Contact;  David  Walls  (703) 
696-2138. 

EIS  No.  970038,  Final  EIS,  AFS,  WA, 
Crown  Jewel  Mine  and  Mill  Project, 
Construction  and  Op>eration,  Gold  and 
Silver  Mining  and  Milling  Project, 
Plan  of  Operations  Approval,  Special- 
Use-Permits  and  COE  Section  404 
Permit,  Chesaw,  Okanogan  County, 
WA,  Due:  March  10, 1997.  Contact: 
Phil  Christy  (509)  486-5137. 

EIS  No.  970039,  Final  EIS,  FHW,  PA,  US 
222  Relocation/Reconstruction 
Project,  Construction  of  the  Warren 
Street  Extension,  Funding,  Berks 
County,  PA,  Due:  March  10, 1997, 
Contact:  Manuel  A.  Marks  (717)  782- 
3461. 

EIS  No.  970040,  Draft  EIS,  FHW,  PA, 
Tunkhannock  Transportation 
Improvement  Project,  Improvement 
along  US-6  {S.R.0006  Section  El2) 
through  the  Borough  of  Tunkhannock 
and  Tunkhannock  Township,  Possible 
COE  Section  404  Permit.  Wyoming 
County,  PA,  Due:  March  24, 1997, 
Contact:  Manuel  Marks  (717)  782- 
3461. 

EIS  No.  970041,  Draft  EIS,  AFS,  FL, 
Florida  National  Forests,  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Apalachicola, 
Choctowhatchee,  Ocala  and  Osceola 
National  Forests,  Several  Counties, 
FL,  Due:  May  10, 1997.  Contact:  Karl 
P.  Siderits  (904)  942-9300. 

EIS  No.  970042.  Draft  EIS,  UAF,  TX. 
Programmatic  EIS — ^Kelly  Air  Force 
Base  (AFB),  Disposal  and  Reuse, 
Implementation,  San  Antonio  County. 
TX.  Due:  March  26, 1997,  Contact: 
Ted  Shieck  (210)  536-3807. 

EIS  No.  970043.  Draft  EIS,  COE,  IL, 
Savanna  Army  Depot  Activity 

-   (SVADA),  Disposal  and  Reuse  for 
BRAC-95,  Implementation,  Jo  Daviess 
and  Carroll  County,  IL,  Due:  March 
24, 1997,  Contact:  Rob  Dow  (703) 
693-9217. 

EIS  No.  970044,  Final  EIS.  AFS,  CA, 
Dinkey  Allotment  Livestock  Grazing 
Strategies,  Implementation,  Sierra 
National  Forest,  Fresno  County,  CA, 
Due:  March  10, 1997,  Contact:  Terry 
Elliott  (202)  297-U706.         > 

Amended  Notices 

EIS  No.  960576,  Final  EIS,  AFS,  WA, 
Huckleberry  Land  Exchange 
Consolidate  Ownership  and  Enhance 
Future  Conservation  and 
Management,  Federal  Land  and  Non 
Federal  Land,  Mt.  Baker-Snoqualmie 
National  Forest,  Skagit,  Snohomish, 
King,  Pierce,  Kittitas  and  Lewis 
Counties,  WA,  Due:  March  21, 1997, 
Contact:  Doug  Schrenk  (206)  888- 
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1421.  Published  PR  12-13-96— 
Review  Period  extended. 

mS  No.  960596,  Draft  EIS,  NFS,  AS, 
National  Park  of  American  Samoa, 
Implementation,  General  Management 
Plan.  Islands  of  Tutulla.  Ta'u  and  Ofu. 
Territory  of  American  Samoa,  Due: 
February  18, 1997,  Contact:  Alan 
Schmierer  (415)  744-3968.  Published 
FR  01-03-97  Correction  to  Telephone 
Number, 

EIS  No.  970015,  Final  EIS,  COE,  VA, 
Lower  Virginia  Peninsula  Regional 
Raw  Water  Supply  Plan,  Permit 
Approval,  Cohoke  Mill  Creek,  King 
William  County,  VA,  Due:  March  26, 
1997,  Contact:  Pamela  K.  Painter  (757) 
441-7654.  Published  FR  12-13-96— 
Review  Period  Extended. 

Dated:  February  4, 1997. 
William  D.  Dickerson, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
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[ER-FRL-6477-3] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  20, 1997  through 
January  24, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  OFFICE  OF 
FEDERAL  ACnVITIES  at  (202)  564- 
7167.  An  explanation  of  the  ratings 
assigned  to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  05, 1996  (61  FR  15251). 

Draft  EISs 

ERP  No.  D-AFS-K65190-AZ  Rating 
EC2,  Eastern  Roosevelt  Lake  Watershed 
Analysis  Area  Grazing  Strategy  and 
Associated  Range  Improvements 
Management  Plan,  Development  and 
Implementation,  Tonto  National  Forest, 
Tonto  Basin  Ranger  District,  Gila 
County,  A^ 

Summary:  EPA  expressed 
environmental  concern  regarding 
potential  air  and  water  quality  impacts 
and  cumulative  impacts.  EPA  requested 
that  these  issues  be  clarified  in  the  FEIS. 

ERP  No.  D-AFS-L65276-ID  Rating 
EC2,  Prince  John  Timber  Sale  Project, 
Implementation,  Boise  National  Forest, 
Cascade  Ranger  District,  Valley  County, 
ID. 

Summary:  EPA  expressed 
environmental  concerns  about  water 


quality  impacts  and  requested  that  the 
FEIS  discuss  alternatives  that  do  not 
enter  roadless  areas. 

ERP  No.  D-AFS-L82015-ID  Rating 
EC2,  St.  Joe  Noxious  Weed  Control 
Project,  Implementation^  St.  Maries 
River,  St.  Joe  River  and  Little  North  Fork 
Clearwater  River,  Benewah,  Shoshone 
and  Latah  Counties,  ID. 

Summary:  EPA  expressed 
environmental  concern  regarding 
potential  misuse  and  over-application  of 
herbicides.  EPA  requested  that  the 
alternative  analysis  be  expanded. 

ERP  No.  D-BLM-J01075-WY  RaUng 
EC2,  North  Rochelle  Mine,  Application 
for  Federal  Coal  Lease  (WYW127221), 
Special-Use-Permits  and  NPDES  Permit, 
Campbell  County,  WY. 

Summary:  EPA  expressed 
environmental  concerns  related  to  the 
need  for  additional  information,  data 
and  discussion  of  air  quality  impacts. 
Additional  information  is  requested  in 
the  FEIS  to  address  theses  concerns. 

ERP  No.  I)-BLM-J60018-UT  Rating 
E02,  Price  Coalbed  Methane  Gas 
Resources  Project,  Construction,  Federal 
and  Non-Federal  Lands,  Permit-to-Drill 
Application,  Right-of-Way  Grants  and 
COE  Section  404  Permits,  Carbon  and 
Emery  Counties,  UT. 

Summary:  EPA  expressed 
environmental  objection  to  the  proposed 
action  due  to  potential  air  quality,  water 
quality  (including  groundwater  and 
wetlands)  impacts  and  the  lack  of 
adequate  habitat  preservation  and 
protection  measures.  EPA  requested  that 
the  above  issues  be  clarified  in  the  FEIS. 

ERP  No.  D-DOE-K08052-00  Rating 
EC2,  Navajo  Transmission  Project 
(NTP),  Construction,  Operation  and 
Maintenance,  Right-of-Way  Grants,  EPA 
NPDES,  COE,  FAA,  FWS  and  FHW 
Permits  Issuance,  NV,  NM  and  AZ. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
potential  wetland  impacts,  pollution 
prevention  issues  and  Native  American 
sacred  sites.  EPA  requested  that  the 
FEIS  clarify  these  issues. 

ERP  No.  IMXDE-L09812-WA  Rating 
E02,  Hanford  Remedial  Action, 
Implementation,  Comprehensive  Land- 
Use  Plan,  Hanford  Site  lies  in  the  Pasco 
Basin  of  the  Columbia  Plateau,  WA. 

Summary:  EPA  expressed 
environmental  objections  particularly 
with  regard  to  contaminated  soil  issues, 
inconsistent  risk  assessments, 
inaccurate  cost  information  and  the 
failure  to  properly  describe  the 
relationship  between  agreements 
reached  under  CERCLA  and  RCRA  and 
those  described  in  the  NEPA  process. 
EPA  requested  that  these  and  other 
issues  he  fully  clarified  in  the  FEIS. 


ERP  No.  D-FAA-K51037-CA  Rating 
E02,  Metropolitan  Oakland 
International  Airport  (MOIA),  Airport 
Development  Program  (ADP),  Airport 
Layout  Plan  Approval,  Funding  and 
COE  Section  404  and  10  Permits 
Issuance,  Port  of  Oakland,  Alameda 
County,  CA. 

Summary:  EPA  expressed 
environmental  objection  due  to 
potential  inconsistency  with  the  general 
conformity  (air  quality),  section  404 
requirements  (wetlands)  and  the  lack  of 
a  hazardous  waste  minimization 
program.  EPA  requested  clarification 
and  or  mitigation  of  these  issues. 

ERP  No.  D-NOA-L39054-WA  Rating 
LO,  Programmatic  EIS — Commencement 
Bay  Restoration  Plan,  Implementation, 
COE  Section  10  and  404  Permits,  CZMA 
and  NPDES  Applications,  Puget  Sound, 
Pierce  Coimty,  WA. 

Summary:  EPA  has  no  objection  to  the 
action  as  proposed. 

ERP  No.  D-NOA-L91001-AK  Rating 
EC2,  Juneau  Consolidated  Facility, 
Implementation,  Fisheries  Management 
Operation,  "Vision  for  2005",  Juneau, 
AK 

Summary:  EPA  expressed 
environmental  concern  regarding 
potential  impacts  to  hydrology, 
wetlands,  air  quality  and  fish/wildlife 
services.  EPA  requested  that  additional 
clarification  information  be  included  in 
the  FEIS  and  that  appropriate  mitigation 
be  provided. 

ERP  No.  D-NPS-L61213-O0  Rating 
LO,  Nez  Perce  National  Historical  Park 
and  Big  Hole  National  Battefield 
General  Management  Plan, 
Implementation,  Asotin  and  Okanogan 
Counties,  WA;  Wallowa  County,  OR; 
Idaho,  Lewis,  Nez  Perce,  Clearwater  and 
Clank  Counties,  ID;  and  Blaine, 
Yellowstone  and  Beaverhead  Coimties, 
MT. 

Summary:  EPA  has  no  objection  to  the 
action  as  proposed. 

ERP  No.  D-USN-K11075-CA  Rating 
EC2,  Naval  Medical  Center  Oakland, 
Disposal  and  Reuse,  Implementation,  in 
the  City  of  Oakland,  Alameda  County, 
CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
impacts  to  biological  resources 
particularly  riparian  and  weUand 
resources  and  other  water  quality  issues. 

ERP  No.  D-USN-L11031-WA  Rating 
LO,  Puget  Sound  Naval  Station,  Sand 
Point,  Disposal  and  Reuse, 
Implementation,  King  County,  WA. 

Summary:  Following  EPA's 
preliminary  review,  EPA  found  no 
significant  statutory  or  jurisdictional 
issues  from  its  perspective. 

ERP  No.  DS-FTA-K40208-CA  Rating 
LO,  South  Sacramento  Corridor 
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Transportation  Improvements,  Union 
Pacific  Railroad  Corridor  fitjm  the  16th 
Street  Station  to  Meadaview  Road,  New 
Information  concerning  Alternatives 
Evaluation  and  the  Impacts  Assessment 
Process,  Fimding  and  US  (X)E  Permit, 
City  and  County  of  Sacramento,  CA. 

Summary:  EPA  has  no  objection  to  the 
action  as  proposed. 

ERP  No.  DS-NOA-E64007-00  Rating 
LO,  Fishery  Management  Plan  (FMP)  for 
the  Shrimp  Fishery  of  the  Gulf  of 
Mexico,  US  Waters,  Amendment  9 
concerning  Jleduction  of  Unwanted 
Bycatch  of  Juvenile  Red  Snapper  with 
Ancillary  Benefits  to  Other  Finfish 
Species,  Implementation,  MXG. 

Summa/y:  EPA  had  no  objection  to 
the  action  as  proposed. 

Final  EISs 

ERP  No.  F-AFS-L40192-ID 
Packsaddle  Timber  Sale  and  Road 
Construction  Project,  Implementation, 
Idaho  Panhandle  National  Forests, 
Sandpoint  Ranger  District,  Bonner 
County,  ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65193-qR  Paw 
Timber  Sale,  Timber  Harvest  and  Road 
Construction,  Implementation,  Umpqua 
National  Forest,  Diamond  Lake  Ranger 
District,  Douglas  County,  OR. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L65201-OR  Eagle 
Creekjimber  Sale  and  Road 
Construction,  Implementation,  Mt. 
Hood  National  Forest,  Zigzag  and 
Estacada  Ranger  Districts,  Clackamas 
County,  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L65241-ID  Fish  Bate 
Timber  Sale,  Implementation,  North 
Fork  Clearwater  River,  Clearwater 
National  Forest,  North  Fork  Ranger 
District,  Clearwater  County,  ID. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L65253-OR  Trail 
System  and  Off-Highway  Vehicle 
Management  and  Development, 
Implementation,  Ochoco  National 
Forest  and  Crooked  River  National 
Grassland,  Crook,  Grant,  Jefferson. 
Harney  and  Wheeler  Counties,  OR. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 
ERP  No.  F-AFS-L65269-OR  Augusta 
Timber  Sale,  Implementation, 


Willamette  National  Forest,  Blue  River 
Ranger  District,  Willamette  Meridian, 
Blue  River,  Lane  County,  OR. 

Summary:  EPA  previous  cohcems 
have  been  resolved.  Therefore  EPA  had 
no  objection  to  the  action  as  proposed. 

ERP  No.  F-FHW-L40194-WA  WA-3/ 
WA-304  Bremerton  Ferry  Terminal  to 
the  vicinity  of  Gorst  Highway 
Improvement  Project,  Implementation, 
Funding,  Right-of-Way  Grant,  NPDES 
Permit  and  COE  Section  404  Permit, 
City  of  Bremerton,  Kitsap  County,  WA. 

Summary:  Review  of  the  final  EIS  was 
not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-FRC-K05054-NV  Blue 
Diamond  South  Pumped  Storage 
Hydroelectric  (FERC.  No.  10756) 
Project,  Issuance  of  License  for 
Construction,  Operation  and  Maintain, 
Right-of-Way  Grant  and  Possible  COE 
Section  404  Permit,  Clark  County,  NV. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  preparing  agency. 

ERP  No.  F-NPS-L65229-AK  Brooks 
River  Area  Development,  Use  and 
Management  Plan,  Implementation. 
Katmai  National  Park,  AK. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-SFW-L99006-WA 
Washington  State  Department  of  Natural 
Resources  (WDNR)  Habitat  Conservation 
Plan  (HCP),  Issuance  of  a  Permit  for 
Incidental  Take  of  Federally-Listed 
Species  and  Implementation  of  the 
Multi-Species  Plan  for  Lands  Managed 
by  WDNR.  WA. 

Summary:  Review  of  the  FEIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  FS-BIA-L35003-WA 
Swinomish  Marina  and  Support 
Facilities  Development,  New 
Information  concerning  Design  Changes, 
Approval,  COE  Section  10/404  Permits 
and  EPA  NPDES  Permit  Issuance, 
Swinomish  Indian  Reservation.  Skagit 
County,  WA. 

Summary:  EPA  commends  the 
cooperative  efforts  of  the  Swinomish 
Tribal  Community  to  develop  an 
improved  environmentally  acceptable 
project  in  response  to  previous  issues 
raised.  EPA  has  no  objections  to  the 
action  as  proposed. 

Dated:  February  4, 1997. 
Williain  O.  Dickenon, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc  97-3093  Filed  2-6-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

Februarys,  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opporturuty  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  April  8, 1997. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to 
dconwaydfcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0407. 

Title:  Application  for  Extension  of 
Broadcast  Construction  Permit  or  to 
Replace  Expired. 

Type  of  Review:  Revision  of  currently 
approved  collection  Construction 
Permit. 

Form  Number:  FCC  307. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  700. 
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Estimated  time  per  response:  2.5 
hours  (0.5  to  2.5  applicant:  0.5  to  2.5 
hours  contract  time). 

Total  annua]  burden:  1,085  hours. 

Needs  and  Uses:  FCC  307  is  used  by 
licensees/ permittees  of  broadcast 
stations  to  request  an  extension  of  time 
to  construct  a  broadcast  facility,  or 
when  applying  for  a  construction  permit 
to  replace  an  expired  permit.  The 
application  shall  be  filed  at  least  30 
days  prior  to  the  expiration  date  of  the 
construction  permit  if  the  facts 
supporting  such  application  for 
extension  are  kno\vn  to  the  applicant  in 
time  to  permit  such  filing.  In  other 
cases,  an  application  will  be  accepted 
upon  a  showing  satisfectory  to  the  FCC 
of  sufflcient  reasons  for  Hling  within 
less  than  30  days  prior  to  the  expiration 
date.  The  form  and  instructions  to  the 
form  will  be  revised  to  clarify  the 
information  needed  to  obtain  an 
extension  or  replacement  of  a 
construction  permit.  The  data  is  used  by 
FCC  staff  to  ensure  that  permittees  are 
making  a  conscientious  effort  to 
construct  an  authorized  station  in  order 
to  bring  service  to  the  public. 

OMB  Approval  No.:  3060-XXXX. 

Title:  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers,  CC  Docket 
No.  94-1. 

Type  of  Review:  New  Collection. 
Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 
Number  of  Respondents:  13. 

Estimate  Hour  Per  Response:  10 
hours. 

Total  Annual  Eurden:  130  hours. 

Needs  and  Uses:  In  the  Third  Report 
and  Order  issued  in  CC  Docket  94—1,  the 
Commission  modified  its  filing 
requirement  for  incumbent  price  cap 
Local  Exchange  Carriers  (LECs)  who 
propose  to  offer  new  switched  access 
services.  We  no  longer  require  an 
incumbent  LEC  to  introduce  a  new 
service  by  fiUng  a  waiver  under  Part  69 
of  the  Commission's  rules.  Instead, 
incumbent  LECs  will  be  able  to  file  a 
petition  for  the  new  service  based  on  a 
public  interest  standard.  The 
Commission  also  eliminated  the  lower 
service  band  indices  in  the  proceeding. 
By  doing  so,  an  inciunbent  price  cap 
LEC  no  longer  has  to  file  a  waiver  to  set 
its  rates  below  the  lower  service  band 
indices,  but  may  instead  simply  adjust 
its  rates  downward. 

Federal  Communicatioiu  Commission. 
Wiiliam  F.  Caton.  « 

Acting  Secretary. 

IFR  Doc.  97-3068  Filed  2-6-97;  8:45  am] 
BILLMQOOM  Sni-M-* 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:00  a.m.  on  Tuesday,  February  4, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
supervisory  activities. 

m  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
seconded  by  Director  Joseph  H.  Neely 
(Appointive),  concurred  in  by  Director 
Eugene  A.  Ludwig  (Comptroller  of  the 
Currency),  Director  Nicolas  P.  Retsinas 
(ENrector,  Office  of  Thrift  Supervision), 
and  Chairman  Ricki  Helfier,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4),  (c)(6). 
(c)(8),  and  (c)(9)(A){ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6).  (c)(8).  and 
(c)(9)(A)(ii)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  NW.,  Washington.  DC. 

Dated:  February  5, 1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 
Assistant  Executive  Secretary. 
[PR  Doc  97-3244  Filed  2-S-97;  2:30  pm) 
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FEDERAL  HOUSING  RNANCE  BOARD 

Hearings  on  Pilot  Programs  Recentiy 
Authorized  To  Be  Established  at  the 
Federal  Home  Loan  Banks  (FHL 
Banks)  of  New  York,  Atlanta,  and 
Chicago,  and  the  Provisions  in  the 
FInaiKlal  Management  Policy  (FMP) 
Governing  Investments  Supporting 
Housing  and  Community  Development 

aqbicy:  Federal  Housing  Finance 

Board. 

ACnON:  Notice  of  pubUc  hearings. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  hereby 
announcing  a  pubUc  hearing  on  pilot 
programs  recently  authorized  to  be 
established  at  the  Federal  Home  Loan 
Banks  of  New  York,  Atlanta,  and 


Chicago  and  the  provisions  of  the  FMP 
governing  such  activities. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  March  10, 1997,  beginning 
at  9:00  a.m.  Written  requests  to 
participate  in  the  hearing  must  be 
received  no  later  than  Wednesday, 
February  19, 1997. 

addresses:  The  hearing  will  be  held  at 
the  Office  of  Thrift  Supervision 
Amphitheater,  1700  G  Street,  N.W., 
Washington,  D.C.  20552.  Send  requests 
to  participate  in  the  hearing,  written 
statements  of  hearing  participants,  or 
other  written  comments  to  Elaine  L. 
Baker,  Executive  Secretariat,  Federal 
Housing  Finance  Board.  1777  F  Street. 
N.W.,  Washington,  D.C.  20006.  The 
submission  may  be  mailed,  hand 
delivered,  or  sent  by  facsimile 
transmission  to  (202)  408-2895. 
Submissions  must  be  received  by  5:00 
p.m.  on  the  day  they  are  due  in  order 
to  be  considered  by  the  Finance  Board. 
Late  filed,  misaddressed,  or 
misidentified  submissions  may  aRect 
eligibility  to  participate  in  the  hearing. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Kerrie  Ann  Sullivan,  External  Affairs 
Specialist  at  (202)  408-2515  or  John  K. 
Hardage,  Deputy  Director  of 
Congressional  AHiairs  at  (202)  40&-2980. 
Federal  Housing  Finance  Board,  1777  F 
Street,  N.W..  Washington.  D.C.  20006. 

SUPPLEMBITARY  INFORMATION:  The 
Finance  Board  is  interested  in  the  views 
of  System  members,  community  groups, 
trade  associations,  federal  or  state 
agencies  and  departments,  elected 
officials  and  others  on  the  pilot     ' 
programs  recently  authoriziad  to  be 
established  at  the  Federal  Home  Loan 
Banks  of  New  York.  Atlanta,  and 
Chicago,  and  the  provisions  of  the  FMP 
governing  such  activities.  A  summary 
follows:. 

In  General 

As  provided  by  the  Financial 
Management  Policy  (FMP)  of  the 
Finance  Board,  the  FHLBanks  may 
invest  in  housing  and  community 
development  assets,  provided  that  prior 
to  entering  into  such  investments,  Uie 
FHLBank: 

(a)  Ensures  the  appropriate  levels  of 
expertise,  establishes  policies, 
procedures,  and  controls,  and  provides 
for  any  reserves  required  to  effectively 
limit  and  manage  risk  exposure  and 
preserve  the  FHLBank's  and  the 
System's  triple-A  rating; 

(b)  Ensures  that  its  involvement  in 
such  investment  activity  assists  in 
providing  housing  and  community 
development  financing  that  is  not 
generally  available,  or  that  is  available 
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at  lower  levels  or  under  less  attractive 
terms; 

(c)  Ensures  that  such  investment 
activity  promotes  (or  at  the  very  least, 
does  not  detract  from)  the  cooperative 
natiue  of  the  System; 

(d)  Provides  a  complete  description  of 
the  contemplated  investment  activity 
(including  a  comprehensive  analysis  of 
how  the  above  three  requirements  are 
fulfilled)  to  the  Finance  Board;  and 

(e)  Receives  written  confirmation 
from  the  Finance  Board,  prior  to 
entering  into  such  investments,  that  the 
above  investment  eligibility  standards 
and  requirements  have  been  satisfied. 

New  York 

The  Federal  Home  Loan  Bank 
(FHLBank)  of  New  York  has  been 
authorized  to  establish  a  $250  million 
Community  Mortgage  Asset  Activities 
pilot  program.  Under  the  program,  the 
FHLEank  will  purchase  from  members 
participation  interests  in  one-to-four 
family  residential,  multifamily, 
construction,  and  community 
development  mortgage  loans  that  would 
benefit  femilies  and  neighborhoods 
meeting  the  income  targets  established 
for  the  Community  Investment  Program 
(OF) — that  is,  housing  for  famiUes 
whose  incomes  do  not  exceed  115 
percent  of  median  income  for  the  area, 
and  loans  to  finance  community  and 
economic  development  projects  in 
neighborhoods  where  50  percent  of  the 
residents  earn  at  or  below  80  percent  of 
the  area  median  income. 

The  FHLBank's  objective  is  to 
enhance  the  capacity  of  its  members  to 
meet  underserved  community  financing 
needs,  and  to  strengthen  the 
commitment  of  the  FHLBank  to  its 
housing  finance  mission.  The  FHLBank 
has  indicated  that  the  loans-to-one- 
borrower  regulatory  limit  often  caps  the 
ability  of  highly  capitalized  members, 
who  are  skilled  in  such  lending,  to  bid 
On  afibrdable  housing  and  community 
and  economic  development  projects.  By 
committing  to  participate  in  the  funding 
of  such  projects  with  members,  the 
FHLBank  would  reduce  a  member's 
loans-to-one-borrower  level  by  the 
amoujQt  of  its  participation,  thereby 
fedlitating  the  flow  of  funds  to  housing 
and  community  development  projects 
that  might  not  otherwise  be  funded.  The 
FHLBank  also  contemplates  offwing 
shares  of  its  participation  interests  in 
such  loans  to  other  FHLBank  of  New 
Yoik  members  who  would  not 
otherwise  be  able,  due  to  their  size  and 
the  size  of  the  project,  to  engage  in  such 
lending. 

The  Finance  Board's  Office  of  General 
Counsel  (OGC)  has  reviewed  the 
FHLBank  of  New  Yoik  proposal  and  has 


determined  that  the  FHLBank  may 
purchase  such  loans  and  participation 
interests  pursuant  to  its  authority,  under 
subsections  11(h)  and  16(a)  of  the 
Federal  Home  Loan  Bank  Act  (FHL 
Bank  Act),  to  invest  "in  such  securities 
as  fiduciary  and  trust  funds  may  be 
invested  in  under  the  laws  of  the  state 
in  which  the  (FHLBank)  is  located."  The 
FHLBank  of  New  York  has  provided  a 
legal  opinion  from  outside  counsel 
stating  that  fiduciary  and  trust  funds 
may  invest  prudentiy  in  such  loans  and 
participation  interests  under  the  laws  of 
Uie  State  of  New  York. 

The  Finance  Board  has  determined 
that  the  pilot  program  satisfies  the  three 
criteria  established  by  the  Finance 
Board  for  considering  and  approving 
new  mission-related  investment 
activities:  (1)  the  program's  targeting, 
and  the  positive  impact  the  program 
would  have  on  the  loans-to-one- 
borrower  limits  of  members  specializing 
in  such  targeted  lending,  would 
facilitate  the  provision  of  credit  in  areas 
of  the  community  where  funding  might 
not,  without  FHLBank  involvement, 
otherwise  be  available;  (2)  in  frunlitating 
such  targeted  originations  by  certain 
members,  and  in  fiacihtating  the 
participation  of  other  members  who 
might  not  otherwise  be  able  to  engage  in 
such  lending,  the  program  acts  to 
promote  the  cooperative  nature  of  the 
Federal  Home  Loan  Bank  System 
(FHLBank  System);  and  (3)  the 
FHLBank's  in-house  expertise,  the 
involvement  of  its  board  and  senior 
management  in  the  development  of  the 
program's  business  plan,  policies, 
underwriting  guidelines,  and 
monitoring  and  reporting  requirements, 
the  intended  estabUshment  of  reserves 
appropriate  to  risk,  and  the  level  of 
program  oversight  contemplated,  should 
ensure  preservation  of  the  triple-A 
rating  of  the  FHLBank  and  the  System. 
Program  implementation  will  be 
contingent  upon  conformation  by  the 
Finance  Board's  Office  of  Supervision 
that  appropriate  program  policies, 
procedures,  controls  and  reserves  have 
been  established. 

The  following  conditions  apply  to  the 
New  York  pilot  program: 

(a)  The  subject  loans  shall  meet  the 
income  taigets  established  for  CD> 
advances. 

(b)  The  purchase  of  such  loans  shall 
not  coimt  toward  sati8fiK:tion  of  the 
FHLBank's  OF  requirements. 

(c)  The  FHLBank  shall  ensure  that  the 
originator  of  the  loan  maintains  at  least 
a  20  percent  interest  in  the  loan 
participated,  with  higher  minimum 
retention  levels  required  where 
appropriate. 


(d)  The  FHLBank  shall  limit 
participations  in  construction  loans  to 
an  amount  no  greater  than  10  percent  of 
the  pilot  program  authorization. 

(e)  The  FHLBank  shall  make  an  effort 
to  share  its  participation  interests  in 
such  loans  with  FHLBank  members, 
ensuring  that  such  members  understand 
their  responsibility  to  undertake  due 
diligence  separate  and  apart  from  that 
performed  by  the  FHLBank. 

(f)  The  board  of  the  FHLBank  shall 
ensure,  and  certify  to,  the  existence  of 
appropriate  expertise,  policies, 
procedures,  and  controls  prior  to 
program  implementation. 

(g)  The  board  of  Uie  FHLBank  shall 
establish  adequate  reserves  prior  to 
program  implementation  and  on  an  on- 
going basis. 

(h)  The  board  of  the  FHLBank  shall 
take  appropriate  precautions,  in 
structuring  program  oversight,  to  avoid 
the  appearance  of  a  conflict  of  interest 
for  board  directors  with  direct 
responsibility  for  approving  transactions 
under  the  prooam. 

(i)  The  boaid  of  Uie  FHLBank  shall 
require  monthly  program  progress 
reports  from  management  during  the 
firat  year  of  the  program  (and  at  least 
quarterly  reports  thereafter),  shall  file 
wrritten  evaluations  of  such  reports,  and 
shall  provide  copies  of  its  evaluations 
and  the  management  reports  to  the 
Finance  Board. 

Atlanta 

The  FHLBank  of  Atlanta  (FHLBank) 
has  been  authorized  to  establish  a  $50 
million  Affordable  Multi-family 
Participation  Program  (AMPP)  on  a  pilot 
basis,  the  pilot  would  involve  the 
acquisition  by  the  FHLBank  of  financial 
interests  in  low-  and  moderate-income 
multi-family  loans  originated  by  the 
Community  Investment  Corporation  of 
NorUi  Carolina  (QCNC).  The  FHLBank 
proposes  to  purchase  existing 
participation  interests  from  FHLBank 
members,  as  well  as  participation 
interests  in  newly-originated  multi- 
family  loans.  The  idea  for  the  program 
emanated  from  CICNC's  membership 
who  indicated  that  their  ability  to 
continue  participating  in  new  QCNC 
projects  can  only  occur  if  they  are  able 
to  participate  out  some  of  their  current 
holdings. 

The  aCNC.  created  by  the 
Community  Bankers  Association  of 
North  Carolina  in  1990,  is  an  affordable 
housing  loan  consortium  whose  sole 
purpose  is  to  facilitate  the  availability  of 
long-term  permanent  financing  tor  the 
development  of  low-  and  moderate- 
income  housing  across  the  state.  CICNC 
memberahip  consists  of  90  financial 
institutions  (thrifts  and  commercial 
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banks)  with  $310  billion  in  assets.  78  of 
which  are  currently  members  of  the 
FHLBank  of  Atlanta.  Membership 
consists  primarily  of  smaller  financial 
institutions;  a  majority  \^7  percent)  of 
consortium  members  have  assets  of 
under  $250  milUon.  Most  of  the  banks 
and  thrifts  located  in  North  Carolina  are 
members  of  aCNC 

The  consortium  provides 
construction/rehabilitation  bridge 
financing  and  long-term  funding  for 
low-  and  moderate-income  multi-family 

Erojects.  Over  the  past  six  years  QCNC 
as  funded  or  committed  to  fund 
approximately  $45  million  for  53 
housing  developments,  producing  2.645 
units  of  affordable  housing.  To  be 
considered  for  a  QCNC  loan,  at  lea^  51 
percent  of  the  units  in  a  project  must 
provide  housing  for  individuals  earning 
no  more  than  60  percent  of  the  median 
income  in  urban  areas  and  80  percent  of 
median  income  in  rural  areas.  (Li 
practice,  all  of  QCNC's  developments 
have  a  majority  of  occupants  earning  no 
more  than  60  percent  of  area  median 
income,  regardless  of  whether  the 
project  is  located  in  an  urban  or  rural 
aree.)  CICNC  has  reported  no  delinquent 
loans  and  only  two  late  payments  in  its 
six-year  history. 

Tne  FHLBank  has  opined  that  it  has 
the  legal  authority  to  invest  in  financial 
interests  through  the  AMPP  pilot.  The 
Finance  Board's  Office  of  General 
Counsel  has  reviewed  the  AMPP  pilot 
proposal  and  has  concluded  that  the 
Finance  Board  has  authority  under  the 
Federal  Home  Loan  Bank  Act  to  approve 
the  FHLBank's  proposal. 

The  Finance  Boaid  has  determined 
that  Atlanta's  proposed  AMPP  pilot 
program  satisfies  the  three  criteria 
established  by  the  Finance  Board  for 
considerirg  and  approving  of  new 
mission-related  activities:  (1)  the 
FHLBank  will  ensure  the  appropriate 
levels  of  expertise,  establish  policies, 
procedures,  and  controls,  and  provide 
for  any  reserves  required  to  e^ctively 
limit  and  manage  risk  exposiire  and 
preserve  the  FHLBank's  and  the 
FHLBank  System's  L'iple-A  rating;  (2) 
the  FHLBank's  participation  will 
provide  long-term  affordable  multi- 
family  housing  finance  that  might  not 
otherwise  be  available,  particulariy  in 
rural  areas,  due  to  limitations  on 
members'  financial  capacity  to 
participate  in  CICNC  projects;  and  (3) 
the  program  will  promote  the 
cooperative  natxire  of  the  System  by 
enhanciijg  the  liquidity  and 
marketabilty  of  member  QCNC 
participation  interests,  which  will 
enable  these  institutions  to  participate 
in  additional  multi-Gamily  lending 
projects.  Program  implmnentation  is 


contingent  upon  confirmation  by  the 
Finance  Board's  Office  of  Supervision 
that  appropriate  program  policies, 
procedures,  controls  and  reserves  have 
been  established  by  the  FHLBank. 

The  following  conditions  apply  to  the 
AUanta  pilot  program: 

(a)  The  FHLBank  shall  ensure  that 
.QCNC  members  retain  at  least  a  20 

percent  interest  in  the  loan  participated, 
with  higher  minimum  retention  levels 
required  where  appropriate. 

(b)  The  majority  of  interest  purchased 
shall  be  fitim  FHLBank  members. 

(c)  To  the  extent  FHLBank  members 
are  interested  in  purchasing  interests  in 
aCNC  participations,  the  FHLBank 
shall  make  an  effort  to  share  its 
participation  interest  with  such 
members,  ensuring  that  such  members 
understand  their  responsibility  to 
undertake  due  diligence  separate  and 
apart  firom  that  performed  by  the 
FHLBank. 

(d)  The  FHLBank  shall  attempt  to 
ensure  that  members  selling 
participation  interests  to  the  FHLBank 
use  the  proceeds  to  Snance  new 
instruments  in  QCNC  projects. 

(e)  The  board  of  the  FHLBank  shall 
ensiu«,  and  certify  to,  the  existence  of 
appropriate  expertise,  policies, 
procedures,  and  controls  prior  to 
program  implementation. 

(0  The  board  of  the  FHLBank  shall 
establish,  prior  to  program 
implementation  and  on  an  on-going 
basis,  adequate  reserves. 

(g)  The  board  of  the  FHLBank  shall 
take  appropriate  precautions,  in 
structuring  its  program  oversight,  to 
avoid  the  appearance  of  a  conflict  of 
interest  for  board  directors  with  direct 
responsibility  for  approving  transactions 
under  the  program. 

(h)  The  board  of  tiie  FHLBank  shall 
require  monthly  program  progress 
reports  from  management  during  the 
first  year  of  the  program  (and  at  least 
quarterly  reports  thereafter),  shall  file 
written  evaluations  of  such  reports,  and 
shall  provide  copies  of  its  evaluations 
and  the  management  reports  to  the 
Board. 

Chicago 

The  FHLBank  of  Chicago  (FHLBank) 
has  been  authorized  to  establish  a  $750 
milUon  Mortgage  Partnership  Finance 
(MPF)  pilot  program.  The  objective  of 
the  pilot  program  is  to  unbundle  the 
risks  associated  with  home  mortgage 
lending  and  allocate  the  individual  risk 
components  between  the  FHLBank  of 
Chicago  and  its  members  in  a  manner 
that  uses  the  cooperative  structure  of  the 
FHLBank  System  to  maximize  their 
respective  core  competencies. 


When  financial  depositories  currently 
engaged  in  home  mortgage  lending  pool 
loans  they  originate  for  sale  into  the 
secondary  mari:et,  pay  a  guarantee  fee, 
and  portfolio  the  MBS  created,  the  risk 
components  associated  with  home 
mortgage  lending  are  misaligned.  The 
depository  institution  retains 
responsibility  for  marketing  and 
servicing,  but  relinquishes  control  over 
what  it  does  best — underwriting  and 
managing  credit  risk — to  the  seciiritizer 
while  it  retains  risks  it  is  less  well- 
equipped  to  manage — liquidity,  interest 
rate,  and  options  risk  associated  with 
funding  the  MBS.  To  the  extent  that  the 
loans  are  sold  outright,  the  member 
divests  itself  of  the  interest  rate  and 
options  risk,  but  also  of  any 
compensation  for  managing  the  credit 
risk. 

MPF  anvi'jions  providing  members 
with  a  strategic  alternative  to  holding 
loans  in  portfolio  or  selling/securitizing 
them  in  tiie  secondary  markdt.  The 
member  would  continue  to  be 
responsible  for  fimctions  involving  the 
customer  relationship,  including  ^ 
aspects  of  mortgage  marketing  and 
origination.  The  novel  feature  of  the 
MPF  is  that  die  FHLBank  would  fund 
and  retain  in  portfolio  home  mortgage 
loans  originated,  serviced  and  credit- 
enhanced  by  its  members.  The  membw 
would  receive  compensation  for 
managing  the  customer  relationship  and 
the  credit  risk  while  the  FHLBank 
would  retain  the  risks  it  has  the  most 
expertise  in  managing — liquidity, 
interest  rate  and  portions  risk.  "Hie 
FHLBank  would  hold  mission-related 
mortgam  assets  on  its  books. 

The  FHLBank  is  proposing  to  fund  the 
home  mortgages  originated  through  its 
members  rather  than  pi'rchasa  the  loans 
fit)m  member  instituticms  so  that 
participating  institutions  may  receive  c 
more  favorable  risk-based  capital 
treatment  than  if  the  member  funded 
and  sold  the  loans  to  the  FHLBank  with 
recourse. 

The  FHLBank  of  Chicago  will  not 
fund  home  mortgages  with  principal 
balances  above  the  conforming  loan 
limits  applicable  to  the  secondary 
market  housing  GSEs.  Loan  originations 
would  result  firom  member  credit 
decisions  within  the  context  of  MPF 
imderwriting  guidelines  and  credit 
enhancement  requirements.  It  is 
anticipated  that  a  substantial  proportion 
of  MPF  originations  will  meet  the  QP 
single- femily  eligibility  standards  (115 
percent  of  area  median  income  or 
below). 

The  Finance  Board's  Office  of  General 
Counsel  (OGC)  has  reviewed  the 
Chicago  proposal.  OGC  has  determined 
that  kIpF  is  a  method  of  channeling 
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funds  into  residential  housing  finance — 
the  statutory  mission  of  the  FHLBank 
System — in  a  manner  that  is  similar  to, 
but  functionally  more  sophisticated 
than,  that  whidi  occius  when  a 
FHLBank  makes  an  advance  to  a 
member.  OGC  has  concluded,  therefore, 
that  it  is  reasonable  for  the  Finance 
Board  to  authorize  the  undertaking  of 
the  MPF  program  by  the  FHLBank  of 
Chicago  as  an  activity  incidental  to  a 
FHLBank's  express  statutory  authority. 

The  MPF  is  designed  to  insulate  the 
FHLBank  fit)m  virtually  all  the  credit 
risk  associated  with  investing  in  home 
mortgages.  First  loss  credit  protection 
for  the  MPF  loan  program  would  be 
provided  by  a  reserve  fund  established 
by  the  FHLBank,  to  be  funded  by  a  share 
of  the  mortgage  loan  cash  flows.  The 
excess  spread  account  would  be 
established  in  an  amoimt  at  least  equal 
to  the  historical  loss  experience  on  the 
types  of  MPF  loans  originated  by  the 
members  (based  on  historical  data  over 
the  past  five  years,  this  first  loss 
coverage  is  likely  to  range  from  two  to 
five  basis  points  of  mortgage  loan 
principal). 

In  return  for  a  fee,  MPF  participating 
members  would  provide  second  loss 
credit  enhancement  at  least  equal  to  the 
level  of  subordination  afforded  double- 
A  rated  mortgage-backed  securities.  The 
FHLBank  will  determine  the  amount  of 
the  required  credit  enhancement  based 
on  the  characteristics  of  the  mortgages 
and  rating  agency  modeling 
methodology.  A  recent  analysis  has 
shown  that  over  an  eight-year  period, 
investments  in  mortgage  pools  rated 
double-A  had  zero  losses. 

Participating  members  will  benefit 
from  their  ability  to  provide  home 
mortgage  loans  to  more  customers  on 
more  flexible  terms  while  realizing  fees 
for  mortgage  origination,  credit 
enhancement,  and  servicing.  The 
FHLBank  and  its  shareholders  will  be 
compensated  for  managing  the  interest 
rate  and  options  risk  associated  with 
funding  MPF  loans.  This  cooperative 
venture  could  result  in  increased 
competition  in  the  home  mortgage  loan 
market. 

The  Finance  Board  has  determined 
that  the  proposed  pilot  program  satisfies 
the  three  criteria  established  by  the 
Finance  Board  for  considering  and 
approving  new  mission-related 
activities:  (1)  the  FHLBank's  in-house 
expertise,  the  involvement  of  its  board 
and  senior  management  in  the 
development  of  the  program's  business 
plan,  policies,  underwriting  guidelines, 
and  monitoring  and  reporting 
requirements,  the  intended 
establishment  of  reserves  and  member 
secondary  credit  enhancements 
appropriate  to  risk,  the  FHLBank's 


experience  in  managing  the  interest  rate 
and  options  risk  associated  with  home 
mortgages,  and  the  level  of  program 
oversight  contemplated,  should  ensure 
preservation  of  the  triple-A  rating  of  the 
FHLBanks  and  the  FHLBank  System;  (2) 
the  financial  advantages  of  the  program 
relative  to  other  funding  alternatives 
available  to  members,  the  capital 
treatment  which  will  allow  the  members 
to  more  effectively  leverage  their  equity, 
and  the  program's  underwriting 
standards,  which  are  expected  to  be 
more  flexible  than  those  used  to 
originate  home  mortgage  loans  on  more 
flexible  and  attractive  terms;  and  (3)  in 
providing  members  with  a  strategic 
alternative  that  will  allow  them  to 
compete  more  effectively  in  the  housing 
finance  market,  the  program  acts  to 
promote  the  cooperative  natiire  of  the 
FHLBank  System.  Program 
implementation  is  contingent  upon 
confirmation  by  the  Finance  Board's 
Office  of  Supervision  that  appropriate 
program  policies,  procediu«s,  controls 
and  reserves  have  been  established  by 
the  FHLBank. 

The  following  conditions  apply  to  the 
Chicago  Pilot  Program: 

(a)  The  original  principal  balances  of 
the  subject  loans  shall  fall  within  the 
conforming  loan  limits  applicable  to  the 
secondary  market  housing  GSEs. 

(b)  The  FHLBank  shall  employ  pricing 
methodology  in  an  attempt  to  direct  a 
portion  of  the  program's  funding  to  low- 
and  moderate-income  households. 

(c)  The  board  of  the  FHLBank  shall 
ensure,  and  certify  to,  the  existence  of 
appropriate  expertise,  policies, 
procedures,  and  controls  prior  to 
program  implementation. 

(d)  The  board  of  the  FHLBank  shall 
evaluate  the  need  for  and  establish, 
prior  to  program  implementation,  and 
on  an  on-going  basis,  any  appropriate 
reserves. 

(e)  The  board  of  the  FHLBank  shall 
take  appropriate  precautions,  in 
structuring  its  program,  to  avoid 
conflicts  of  interest,  or  any  apf>earance 
thereof,  for  board  directing. 

(f)  The  board  of  the  FHLBank  shall 
require  at  each  regular  board  meeting 
program  progress  reports  from 
management  during  the  first  year  of  the 
program  (and  at  least  quarterly  reports 
thereafter),  and  shall  provide  quarterly 
evaluations  of  the  progress  of  the  pilot 
program  to  the  Finance  Board. 

Persons  wishing  to  participate  in  the 
hearings  should  send  a  written  request 
to  the  address  listed  in  the  ADDRESSES 
portion  of  this  notice,  to  be  received  no 
later  than  Wednesday,  February  19, 
1997.  A  request  to  participate  in  the 
bearing  must  include  the  following 
information: 


(A)  The  name,  title,  address,  business 
telephone  and  fax  number  of  the 
participant;  and 

(B)  The  entity  or  entities  that  the 
participant  will  be  representing. 

Depending  on  the  number  of  requests 
received,  participants  may  be  limited  in 
the  length  of  their  oral  presentations. 
All  submissions  will  be  included  as  part 
of  the  record,  including  written 
testimony  not  presented  orally,  although 
extraneous  material  may  be  deleted 
from  the  printed  record  to  reduce 
printing  costs.  The  Finance  Board  will 
notify  diose  selected  to  make  oral 
presentations  and  provide  an 
approximate  time.  The  Finance  Board 
reserves  the  right  to  limit  the  number  of 
participants  and  to  select,  at  its 
discretion,  those  persons  who  may  make 
oral  presentations  if  more  requests  are 
received  for  participation  than  may  be 
accommodated  in  the  time  available. 

Participants  will  be  required  to 
submit  written  statements  in  advance  of 
the  hearing  date.  These  written 
statements  should  incorporate  the  major 
points  to  be  presented  at  the  hearings 
and  should  be  accompanied  by  an 
executive  summary  of  no  more  than  two 
pages.  Written  statements  must  be 
received  noiater  than  March  3, 1997, 
and  should  be  sent  to  the  address  listed 
in  the  ADDRESSES  portion  of  this  notice. 
Anyone  selected  for  an  oral  presentation 
whose  testimony  has  not  been  received 
by  March  3, 1997,  may  not  testify  except 
by  special  permission  of  the  Finance 
Board.  ' 

By  the  Federal  Housing  Finance  Board. 
Bruce  A.  Morrison, 
Chairman. 

[PR  Doc.  97-3191  Filed  2-6-97;  8:45  am] 
■NJJNO  COOK  •72S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Noticea; 
Acquisitions  of  Shares  of  Banlts  or 
Banic  Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
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express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  ofTices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  21, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  Eduardo  Antonio  Masferrer,  Miami, 
Florida;  to  acquire  an  additional  8.51 
percent,  for  a  total  of  15.2  percent,  of  the 
voting  shares  of  Hamilton  Bancorp,  Inc., 
Miami,  Florida,  and  thereby  indirectly 
acquire  Hamilton  Bank,  N.A.,  Miami, 
Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  3, 1997. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
jFR  Doc.  97-3044  Filed  2-6-97;  8:45  am] 
MJJNO  COM  ai»«1-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Contpanies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
88  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Govemoi's.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C  1843).  Unless 

othvwiae  noted,  nonbanking  activities 


will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  3, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001; 

1.  U.S.  Trust  Corporation,  New  York, 
New  York;  to  acquire  100  percent  of  the 
voting  shares  of  U.S.  Trust  Bank  of 
Connecticut,  Stamford,  Connecticut. 

B.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  Keystone  Financial  Inc.,  Harrisburg, 
Pennsylvania;  to  merge  with  Financial 
Trust  Corp.,  Carlisle,  Pennsylvania,  and 
thereby  acquire  Financial  Trust  Co., 
Carlise,  Pennsylvania;  Chambersburg 
Trust  Co.,  Chambersburg,  Pennsylvania; 
First  National  Bank  and  Trust  Co., 
Waynesboro,  Pennsylvania;  and 
Washington  County  National  Bank, 
Williamsport,  Maryland. 

C  Federal  Reserve  Bank  of  Chicago 

(lames  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1.  Blackhawk  Bancorp,  Inc.,  Beloit, 
Wisconsin;  to  acquire  100  percent  of  the 
voting  shares  of  Rochelle  Bancorp, 
Rochelle,  Illinois,  and  thereby  indirectly 
acquire  Rochelle  Savings  Baiik,  S.B.. 
Rochelle,  Illinois. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Midland  Acceptance  Corporation, 
Rochelle,  Illinois,  and  thereby  enage  in 
making  and  servicing  loans,  pursuant  to 
§  225.25(b)(1)  of  the  Board's  Regulation 
Y. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105-1579: 

1.  U.S.  Bancorp.  Portland,  Oregon;  to 
acquire  100  percent  of  the  voting  shares 
of  Business  &  Professional  Bank, 
Woodland,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  3, 1997. 

Jennifer  J.  JohnMm, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-3045  Filed  2-6-97;  8:45  am] 
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Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Ftideral  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  'Jiat  outweigh 
possible  adverse  effects,  such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  21, 1997. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand. 
Vice  President)  250  Marquette  Avenue. 
MinneapoUs,  Minnesota  55480-2171: 

1.  Farmers  State  Financial  Corp., 
Victor.  Montana;  to  engage  de  novo 
through  its  subsidiary.  Fanners  State 
Bank.  FSB,  Stevensville.  Montana,  in 
op«Bting  a  savings  association, 
pursuant  to  §  225.25(b)(9)  of  the  Board's 
Regulation  Y. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  February  3, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-3043  Filed  2-6-97;  8:45  am] 
BiLUNQ  oooe  ttio^n-F 


FOREIGN  RESERVE  SYSTEM 
Sunshine  Act  Meeting    ~ 

AQBICY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday. 
February  12, 1997. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  5, 1997. 
Jennifer  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  97-3167  Filed  2-5-97;  iai2  am] 

BOJJNQ  CODE  a21»-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Omoe  of  the  Secfetary 

Office  of  Minority  Health;  Notice  of  a 
Cooperative  Agreement  With  Central 
State  University 

The  OfGce  of  Minority  Health  (OMH) 
announces  that  it  will  enter  into  a 
cooperative  agreement  with  Central 
State  University  to  support  a  Family  and 
Community  Violence  Prevention 
Program. 

llbe  purpose  of  the  Family  and 
Community  Violence  Prevention 
Program  is  to  positively  impact  the 
increasing  incidence  of  violence  and 
abusive  behavior  in  low  income,  at-risk 
communities  through  the  mobilization 
of  community  partners  to  address  these 


issues.  In  order  to  have  an  effect  on  this 
trend,  interventions  conducted  through 
partnerships  must  be  directed  to  the 
individual,  the  femily  and  the 
commimity  as  a  whole,  and  must  be 
designed  to  impact  the  academic  and 
personal  development  of  those  who  are 
at  risk. 

This  cooperative  agreement  is 
intended  to  demonstrate  the  merit  of 
programs  that  involve  partnerships 
between  community  institutions  and 
Family  Life  Centers  to  spearhead  a 
community  effort  to  improve  the  quality 
of  life  for  all  sommimity  residents. 

Authority 

This  cooperative  agreement  is 
guthorized  imder  section  1707(d)(1)  of 
the  Public  Health  Service  Act,  42  U.S.C. 
300u-6(d)(l). 

Background 

Assistance  will  be  provided  only  to 
Central  State  University  of  Wilberforce, 
Ohio.  No  other  applications  are 
solicited.  Central  State  Univenity  is 
uniquely  qualified  to  administer  this 
cooperative  agreement  because  it  has: 

1.  developed  an  infrastructure  to 
manage  a  multi-faceted  demonstration 
program  coordinated  among  widely 
dispersed  institutions  of  hi^er 
education  addressing  the  issues  of 
£amily  and  community  violence; 

2.  in  place  a  management  staff  with 
the  background  and  experience  to  guide, 
develop  and  evaluate  a  multimillion 
dollar  demonstration  program; 

3.  established  a  relationship  with  a 
network  of  institutions  of  higher 
education  actively  involved  in  programs 
to  prevent  £amily  and  community 
violence; 

4.  demonstrated  an  ability  to  bring 
together  individual  schools  to  function 
as  a  cohesive  imit  in  addressing 
common  issues  and  goals; 

5.  experience  in  carrying  out  a 
program  designed  to  reduce  the 
incidence  of  violence  and  crime;  and 

6.  demonstrated  through  past 
activities  its  ability  to  pull  together 
experts  in  the  field  of  violence 
prevention  to  serve  in  an  advisory 
capacity  to  a  multi-year  project. 

Approximately  $4,800,000  (indirect 
and  direct  costs)  is  available  in  FY  1997 
to  fund  this  cooperative  agreement.  The 
project  is  expected  to  begin  on 
September  30, 1997,  for  a  12-month 
budget  period  within  a  project  period 
not  to  exceed  3  years.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
performance  and  availability  of  funds. 

Violent  and  abusive  behavior  exacts  a 
large  toll  on  the  physical  and  mental 
health  of  Americans.  According  to  the 


Healthy  People  2000  Midcourse  Review 
and  1995  Revisions,  the  United  States 
ranks  first  among  industrialized  nations 
in  violent  death  rates,  with  homicide 
and  suicide  claiming  more  than  50,000 
lives  each  year.  An  additional  2.2 
million  people  are  injured  by  violent 
assaults  annually.  According  to  this 
report,  morbidity  and  mortality  due  to 
violence  show  some  disturbing  trends. 
Youth  are  increasingly  involved  as  both 
perpetrators  and  victims  of  violence.  In 
1992,  the  homicide  rate  for  young  black 
men  exceeded  that  of  young  white  men 
by  as  much  as  8  times.  Women  are 
frequent  targets  of  both  physical  and 
sexual  assault,  often  perpetrated  by 
spouses,  ex-spouses,  intimate  partners, 
or  others  known  to  them.  Women  with 
family  incomes  under  $9,999  had  the 
highest  rates  of  violence  attributable  to 
an  intimate  while  those  with  family 
incomes  over  $30,000  had  the  lowest 
rates. 

Blacks  are  disproportionately 
represented  among  both  violent  crime 
offenders  and  victims.  While  blacks 
constituted  12  percent  of  the  U.S. 
population  in  1993,  in  that  same  year 
they  represented  58  percent  of  persons 
arrested  for  murder,  41  percent  arrested 
for  rape,  62  percent  arrested  for  robbery, 
and  40  percent  arrested  for  aggravated 
assault  (Bureau  of  Justice  Statistics, 
1994).  Arrest  data  also  indicate  that 
violent  crime,  especially  murder, 
involve  intraracial  victims-offender 
relationship  patterns.  In  1993, 94 
percent  of  black  murder  victims  were 
killed  by  black  offenders  and  84  percent 
of  white  murder  victims  were  killed  by 
white  offisndera  (Department  of  Justice. 
1993). 

According  to  the  National  Center  on 
Child  Abuse  and  Neglect,  an  estimated 
2.9  million  children  were  reported  as 
alleged  victims  of  maltreatment  in  1994. 
Of  the  investigation  dispositions,  1.0 
million  were  determined  to  have  been 
victims  of  either  substantiated  or 
indicated  maltreatment.  Of  these,  53 
percent  suffered  bom  neglect.  26 
percent  were  physically  abused,  14 
percent  were  sexually  abused,  3  percent 
suffered  from  medical  neglect,  5  percent 
from  emotional  maltreatment,  15 
percent  from  other  types  of 
maltreatment,  and  4  percent  unknown. 
About  27  percent  were  3  years  old  or 
younger,  20  percent  were  age  4  to  6, 17 
percent  were  7  to  9, 15  percent  were 
between  10  and  12,  and  21  percent  were 
teenagers  (13  to  18).  Of  those  cases 
where  states  reported  race/ethnicity,  56 
percent  of  the  victims  were  white,  26 
percent  were  African  American,  9 
percent  Hispanic,  2  percent  Native 
American,  and  less  than  1  percent 
Asian/Pacific  Islander. 
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According  to  the  National  Committee 
for  Prevention  of  Child  Abuse,  abused 
children  have  been  found  to  have  lower 
cognitive  maturity  and  more  severe 
behavior  problems  than  children  who 
have  not  been  abused.  Abused  children 
are  also  at  increased  risk  for  the 
extremes  of  risk-seeking  or  risk-avoiding 
behaviors.  Maltreated  children 
experience  signiBcant  problems 
including  poor  social  skills, 
aggressiveness  and  emotional 
unresponsiveness. 

Troublesome  and  delinquent  children 
are  more  likely  to  come  from  troubled 
families  and  neighborhoods. 
Delinquency  is  not  a  problem  that 
appears  alone.  Delinquent  youths  are 
also  at  higher-than-aver&ge  risk  for  drug 
use,  problems  in  school,  dropping  out  of 
school,  and  teenage  pregnancy  (Elliott, 
Huizinga,  and  Menard,  1989; 
Greenwood,  1993).  The  recognition  that 
problems  in  school  or  early  dropout  are 
primary  risk  factors  for  juvenile 
delinquency  and  drug  use  have  led  to 
the  development  of  a  wide  range  of 
interventions.  Unfortunately,  many  of 
these  efforts  have  not  been  evaluated, 
and  most  of  those  evaluated  have 
produced  negligible  impacts  (Tolan  and 
Guerra,  1994),  particularly  on  later 
delinquency.  When  asked,  students  who 
have  been  victims  of  violence  and  those 
at  greater  risk  of  being  victims  are  more 
likely  to  express  concern  about  relations 
with  their  parents.  One-fourth  of 
students  (25%)  say  they  sometimes 
wonder  if  their  parents  really  love  them. 
Minority  students  are  more  concerned 
than  white  students.  One-third  of 
African-American  (32%),  and  Hisp>anic 
(34%)  students  say  this  statement  is  true 
for  them  as  compared  with  one  in  five 
white  students  (22%). 

The  1985  Report  of  the  Secretary's 
Task  Force  on  Black  and  Minority 
Health  provided  a  national  focus  on 
violence  as  a  leading  public  health 
problem  in  the  United  States.  Since  that 
time,  public  health  strategies  to  prevent 
death  and  disability  due  to  violent  and 
abusive  behavior  have  emerged  across 
the  country.  The  Health  People  2000 
Midcourse  Review  and  1995  Revision 
identified  the  following  strategies  for 
addressing  violence  in  communities  at 
high  risk:  promoting  awareness  of 
violence  as  a  public  health  problem, 
taking  more  agreesive  steps  to  counter 
the  high  rates  of  physical  abuse  and 
violence  against  women,  offering 
alternative  school  and  community-based 
activities  for  youth,  and  increasing 
collaboration  and  partnerships  between 
State  and  local  public  health  agencies 
with  mental  health  and  substance  abuse 
programs. 


Project  Requirements 

The  cooperative  agreement  will 
include  substantive  involvement  of  both 
the  recipient  and  the  Federal 
Government.  At  a  minimum,,  the 
following  expectations  are  anticipated: 

Recipient  Responsibilities 

(1)  Central  State  University  will 
solicit  proposals  from  four  year 
undergjraduate  institutions  historically 
identified  as  providing  education 
primarily  to  minority  students,  or 
having  a  majority  enrollment  of 
minority  students  for  the  purposes  of 
carrying  out  a  program  to  positively 
impact  the  increasing  incidence  of 
violence  and  abusive  behavior  in  low 
income,  at-risk  communities.  Up  to  19  * 
institutions  will  be  selected,  based  on 
criteria  development  in  conjunction 
with  OMH  staff,  to  received  awards  of 
approximately  $200,000  per  year. 
Special  consideration  will  be  given  to 
those  institutions  which  currently  have 
Family  Life  Centers  with  support  form 
Central  State  University.  (2)  Central 
State  University  will  participate  with 
OMH  in  the  selection  of  the  institutions, 
and  provide  funding  to  conduct 
comprehensive  programs  of  support  and 
education  for  a  defined  community.  The 
selected  institutions  must: 

•  Establish  a  Family  Life  Center  (FLC) 
within  a  10  mile  radius  of  the  target 
community  to  facilitate  access  to  the 
program's  services/activities  on  a 
regular  basis.  The  FLC  can  be  located  at 
a  site  of  the  undergraduate  school,  or  at 
a  facility  of  a  community  institution 
with  which  it  has  established  a 
partnership.  The  FLC  is  to  be  open  year 
round,  with  activities/services  ofiiered  at 
various  times  (e.g.  weekdays,  evenings, 
weekends)  to  accommodate  the  target 
group(s). 

•  Offer  project  activities  in  the  areas 
of  Academic  Development  Personal 
Development,  Cultural/Recreational 
Enrichment,  and  Career  Development. 

•  Offer  opportunities  for  community 
youth  to  participate  in  activities  on 
campus  or  other  appropriate  sites, 
including  a  summer  academic 
enrichment  program  of  at  least  3  week 
in  length  for  middle  and  high  school 
students. 

•  Formalized  arrangements/ 
partnerships  with  appropriate 
community  groups,  involving  tangible, 
inkind  contributions  from  each  of  the 
collaborating  partners. 

(3)  Central  State  University  will 
utilize  a  Management  Team  to  oversee 
the  Family  and  Community  Violence 
Prevention  Program. 

(4)  Central  State  University  will  select 
up  to  10  individuals  to  serve  on  an 


Advisory  Board  to  provide  guidance  and 
technical  advice  to  the  Management 
Team.  A  meeting  limited  to  this  Board 
will  be  held  once  per  year. 

(5)  Central  State  University  will 
convene  a  yearly  meeting  of  the  Family 
Life  Centers  to  discuss  common  goals 
and  direction,  and  exchange 
information  on  various  approaches  and 
evaluation  strategies. 

(6)  In  addition  to  the  yearly  Advisory 
Board  meeting.  Central  State  University 
will  convene  an  annual  meeting  of 
Family  Life  Center  Directors  and 
Evaluators,  and  the  Advisory  board  to 
facilitate  a  discussion  surrounding 
program  activities,  evaluation,  and 
future  direction. 

(7)  Central  State  University  will 
monitor  the  activities  of  the  funded 
institutions  to  ensure  compliance  with 
the  intent  of  the  program. 

(8)  Central  State  University  will 
conduct  a  yearly  evaluation  of  the 
actitivties  of  each  of  the  funded 
institutions,  as  well  as  the  overall 
project. 

OMH  Responsibilities 

Substantial  programmatic 
involvement  is  as  follows: 

(1)  OMH  will  provide  technical 
assistance  and  oversight  as  necessary  for 
the  overall  design  of  the  Family  and 
Community  Violence  Prevention 
Program. 

(2)  OMH  will  develop  the  evaluation 
criterion  for  the  selection  and  funding  of 
applications. 

(3)  OMH  will  participate  vtrith  Central 
State  University  in  the  review  and 
selection  of  applications  and  ensure  the 
absence  of  conflict  of  interest  in  the 
review  process. 

(4)  OMH  will  have  final  approval  of 
the  Advisory  Board  membership. 

(5)  OMH  will  provide  assistance  to 
the  Management  Team  on  program 
strategies,  direction,  evaluation 
activities,  and  decisions  related  to 
adjustments  in  funding  levels  of 
participating  institutions. 

(6)  OMH  will  participate  in  the 
plaiming  of  and  attend  the  annual 
Advisory  Board  Meeting,  the  annual 
meeting  of  the  Family  Life  Centers,  and 
the  annual  meeting  of  the  Family  Life 
Center  Directors/Evaluators  and  the 
Advisory  Board. 

(7)  OMH  will  participate  in  site  visits 
to  the  participating  institutions  as 
deemed  appropriate  by  OMH  staff. 

Where  to  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Ms.  Cynthia  H.  Amis. 
Director.  Division  of  Program 
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Operations,  Office  of  Minority  Health, 
5515  Security  Lane,  Suite  1000, 
Rockville,  Kteryland  20852,  telephone 
number  (301)  594-0769.  ' 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.910. 

Dated:  January  13. 1997. 

Clay  E.  Simpaon,  Jr., 

Deputy  Assistant  Secretary  for  Minority 
Health. 

(FR  Doc  97-3017  Filed  2-6-97;  8:45  am] 

aiLUNQ  OOOe  41M-17-M 


Meeting  of  Commission  on  Dietary 
Supplement  Labels 

AGENCY:  Office  of  Disease  Prevention 
and  Health  Promotion. 
ACTION:  Commission  on  Dietary 
Supplement  Labels:  Notice  of  meeting 
#8. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  providing 
notice  of  the  eighth  meeting  of  the 
Commission  on  Dietary  Supplement 
Labels. 

DATES:  The  Commission  intends  to  hold 
its  meetings  on  March  4, 1997  from  1:00 
p.m.  to  approximately  5:00  p.m.,  E.S.T., 
at  the  Omni  Hotel,  101  West  Fayette 
Street-,  Baltimore,  Maryland  21201.  The 
meeting  is  open  to  the  public;  seating  is 
Umited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Fisher,  Ph.D.,  Executive 
Director,  Commission  on  Dietary 
Supplement  Labels,  Office  of  Disease 
Prevention  and  Health  Promotion,  Room 
738G,  Hubert  H.  Humphrey  Building, 
200  Independence  Ave.,  SW., 
Washington.  DC  20201,  (202)  690-7102. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  103-417,  Section  12,  authorized 
the  establishment  of  a  Commission  on 
Dietary  Supplement  Labels  whose  seven 
members  have  been  appointed  by  the 
President.  The  appointments  to  the 
Commission  by  the  President  and  the 
establishment  of  the  Commission  by  the 
Secretary  of  Health  and  Human  Services 
reflect  the  commitment  of  the  President 
and  the  Secretary  to  the  development  of 
a  sound  and  consistent  regulatory  policy 
on  labeling  of  dietary  supplements. 
The  Commission  is  charged  with 
conducting  a  study  and  providing 
recommendations  for  regulation  of  label 
claims  and  statements  for  dietary 
supplements,  including  the  use  of 
supplemental  literature  in  connection 
with  their  sale  and,  in  addition, 
procedures  for  evaluation  of  label 
claims.  The  Commission  is  expected  to 
evaluate  how  best  to  provide  truthful, 
scientifically  valid,  and  non-misleading 
information  to  consumers  in  order  that 


they  may  make  informed  health  care 
choices  for  themselves  and  their 
famiUes.  The  Commission's  study  report 
may  include  recc»nmendations  on 
leg^lation,  if  appropriate  and  necessary. 

-The  Commission  meeting  agenda  will 
include  approval  of  minutes  of  the 
previous  meeting,  determination  of  the 
appropriateness  and  possible  date  for 
release  of  the  Commission's  final  draft 
report  for  public  review,  review  of 
certain  materials  drafted  for  possible 
inclusion  in  the  Commission's  report, 
and  discussion  of  the  process  for  review 
of  Commission's  final  draft  report.  In 
addition,  the  Commission  has  requested 
further  comments  from  several 
organizations  that  previously  provided 
testimony  and  statements  concerning  (1) 
regulatory  management  of  herbal 
remedies,  and  (2)  possible  use  of  third 
parties  for  evaluation  of  dietary 
supplement  label  claims.  Oral 
statements  and  the  required  written 
statements  of  invited  parties  are  to  be 
restricted  to  additional  views,  data,  and 
comments  on  these  two  topics.  If  time 
permits  after  the  statements  of  the 
invited  organizations,  the  Chair  may 
allow  brief  oral  statements  fit>m  other 
interested  parties  and  persons 
concerning  these  two  topics. 

The  meeting  is  open  to  the  public; 
however  seating  is  Umited.  If  you  will 
require  a  sign  language  interpreter, 
please  call  Sandra  Saimders  (202)  690- 
7102  by  4:30  p.m.  E.S.T.  on  February  24, 
1997. 

Dated:  January  30. 1997. 
Linda  D.  Meyen, 

Acting  Deputy  Director,  Office  of  Disease 
Prevention  and  Health  Promotion, 
Department  of  Health  and  Human  Senrices. 
(FR  Doc.  97-3018  Filed  2-6-97;  8:45  am] 
MLUNQ  COOf  41«e-17-M 


National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  aosed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Sciences  Special  Emphasis  Panel 
meeting: 

Name  of  Committee:  Structural  Biology  of 
AIDS  Related  Proteins. 

Date:  February  18, 1997. 

Time:  IKW  p.m. — until  conclusion 
(approximately  3  tiours). 

Mace:  Natcher  Building— Room  1  AS-13. 
45  Center  Drive.  Bethesda,  Maryland  20892- 
6200  (Telephone  Conference). 

Contact  Person:  Arthur  L.  Zachary,  Ph.D., 
Scientific  Review  Administrator,  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive, 


Room  1  AS-13,  Bethesda.  MD  20892-6200. 
301-594-2886. 

Purpose:  To  evaluate  program  project 
proposals. 

This  notice  is  being  published  less  tlian  15 
days  priw  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees, 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C  The 
discussions  of  these  proposals  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821.  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARC);  and 
93.375.  Minority  Biomedical  Research 
Support  IMBRSJ) 

Dated:  January  31, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  97-3077  Filed  2-6-97;  8:45  am] 
muM»  cooe  4i4»^-«i 


National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Ptu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  General  Medical 
Science  meeting: 

Committee  Name:  Minority  Program 
Review  Committee  MARC,  Minority  Access 
to  Research  Careers  Sub-Committee. 

Dote.  February  20-21. 1997. 

Time:  8:30  a.m. — adjournment. 

Place:  Natcher  Conference  Center,  45 
Center  Drive — Conference  Room  C1/C2, 
Bethesda,  MD  20892-6200. 

Contact  Person:  Richard  I.  Martinez.  Ph.D., 
Scientific  Review  Administrator,  NIGMS,  45 
Center  Drive.  Room  1AS-19G.  Bethesda.  MD 
20892-6200.  301-594-2849. 

Purpose:  To  review  institutional  research 
training  grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6),  Tide  5.  U.S.C  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859. 
Pliarmacological  Sciences:  93.862.  Genetics 
Research;  93.863.  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minwity 


Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7,  1997  /  NoUces 


5836 


Federal  Register  /  Vol  62,  No.  26  /  Friday.  February  7,  1997  /  Notices 


Access  Research  Careers  (MARC];  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRSI) 

Dated:  January  31, 1997. 
rniaN.HqpH, 

Acting  Committee  Management  Officer,  NUi. 
(FR  Doc  97-3078  Filed  2-6-97;  8:45  am] 
I  COM  414*-01-« 


Office  of  Extramural  Research;  Notice 
of  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the  Peer 
Review  Oversight  Group  (PROG)  on 
Febniary  13-14, 1997,  in  the  Rockledge 
n  Centre,  6701  Rockledge  Drive, 
Bethesda,  Maryland  20817.  The  meeting 
wiii  be  held  from  8:30  a.m.  to  5  p.m.  on 
February  13  and  from  8:30  a.m.  to  12 
p.m.  on  February  14.  The  meeting  is 
open  to  the  pubUc,  with  attendance 
limited  to  space  available. 

Topics  for  discussion  include:  NIH 
extramural  electronic  reinvention 
activities,  the  rating  of  grant 
applications,  the  integration  of 
Neurosdence  Reviews,  and  the  rjview 
of  multiple  mechanisms  within  one 
review  group. 

The  meeting  agenda  and  roster  of 
committee  members  are  available  on  the 
World  Wide  Web  via  the  NIH  Home 
Page  (http://www.nih.gov.grant8/)  or 
from  Dr.  Peggy  McCardle,  Executive 
Secretary.  PROG,  and  Special  Assistant 
to  the  Deputy  Director  for  Extramural 
Research,  OD,  NIH,  Building  1,  Room 
150,  Bethesda,  Maryland  20892,  (301) 
402-2246.  Individuals  who  plan  to 
attend  the  meeting  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  special 
accommodations,  should  contact  Dr. 
McCardle  by  February  7, 1997. 

This  meeting  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  proceed  with  the 
meeting  as  scheduled  in  order  to 
address  these  issues  in  a  timely  manner. 

Dated:  January  31, 1997. 
PaaU  N.  Hajm, 

Acting  Committee  Management  Officer,  NIH. 
[FR  Doc  97-3079  Filed  2-6-97;  8:45  am| 
WLUNO  COOK  4140-«1-M 


ProepecUve  Qrant  of  Exclusive 
Uceciae;  Particle  Medicated  Gene 
Delivery  DNA  Vaccin«»  Against 
Dengue  and  Ottier  Flavhrirus  Infections 

AOBCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 


summary:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  world-wide  license  to  practice 
the  invention  embodied  in  U.S.  Patent 
No.  5,494,671,  issued  February  27, 1996 
(U.S.  Patent  Application  Serial  No.  07/ 
747,785,  filed  August  20, 1991),  entitled 
"C-Terminally  Truncated  Dengue  and 
Japanese  Encephalitis  Virus  Envelope 
Proteins";  U.S.  Patent  Application 
Serial  No.  08/250,802.  filed  May  27, 
1994,  entitled  "Chimeric  and/or  Growth 
Restricted  Flaviviruses"  and  related 
foreign  patent  applications  to  Auiagen, 
Inc/Geniva,  Inc.  of  Middleton,  WI.  The 
patent  rights  in  these  inventions  have 
been  assigned  to  the  United  States  of 
America. 

8l.<PPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with, 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  thi-j  license  may  be  limited  to 
particle-mediated  gene  delivery  DNA 
vaccines  against  Dengue  and  other 
flavivirus  infections.  This  license  will 
not  include  live  virus,  killed  virus,  or 
protein-based  --accines.  This 
prospective  exclusive  license  may  be 
granted  unless  within  60  days  from  the 
date  of  this  pubUshed  notice,  NIH 
receives  written  evidence  and  argument 
that  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 
n-quirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  describes  the  use  of  C- 
terminally  truncated  flavivirus  envelope 
proteins  in  vaccines  against  flavivirus 
infections  and  also  relates  to 
recombinant  viruses  which  encode  the 
truncated  protein.  The  patent 
applications  are  directed  to 
recombinant,  modified  or  viable 
chimeric  flaviviruses  for  use  in  vaccine 
preparations  against  flavivirus 
infections.  This  technology  further 
provides  for  a  baculovirus  having  a 
recombinant  dengue  cDNA  sequence 
which  encodes  dengue  proteins  and  for 
a  baculovirus  having  a  recombinant 
Japanese  B*  encephalitis  virus  cDNA 
sequence  which  encodes  Japanese  B 
encephalitis  proteins.  The  applications 
also  relate  to  vaccines  produced  from 
recombinant  DNA. 

ADDRESSES:  Requests  for  a  copy  of  the 
issued  patent,  patent  application, 
inquiries,  comments,  and  other 
materials  relating  to  the  contemplated 
license  should  be  directed  to:  Gloria  H. 
Richmond,  Patent  Advisor,  Office  of 
Technology  Transfer,  National  Institutes 


of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7057  ext  268; 
Facshnile:  (301)  402-0220;  E-mail: 
Gloria  Richmond®^IH.GOV.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  a  copy  of  the 
patent  application.  Applications  for  a 
non-exclusive  or  exclusive  license  filed 
in  response  to  this  notice  will  be  treated 
as  objections  to  the  grant  of  the 
contemplated  license.  Only  written 
commenls  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  April  8, 1997  will  be  considered. 
Comments  and  objections  submitted  in 
response  to  this  notice  will  not  be  made 
available  for  public  inspection,  and,  to 
the  extent  permitted  by  law,  will  not  be 
released  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  January  28, 1997. 
Barbara  M.  MoGarajr, 
Deputy  Director,  Office  of  Technology 
Transfer. 
(FR  Doc.  97-3080  Filed  2-6-97;  8:45  ai<i| 

BNJJNQ  COOe  414e-*1-M 


Prospective  Grant  of  Exclusive 
License:  Vaccines  for  Dengue  and 
Ottier  Flavhfi  ruses 

AGENCY:  National  histitutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  -s  contemplating 
the  grant  of  a  limited  field  of  use 
exclusive  world-wide  license  to  practice 
the  invention  embodied  in  U.S.  Patent 
No.  5,494,671,  issued  February  27, 1996 
(U.S.  Patent  Application  Serial  No.  07/ 
747,785.  filed  August  20. 1991).  entitled 
"C-Terminally  Truncated  Dengue  and 
Japanese  Encephalitis  Virus  Envelope 
Proteins"  to  Hawaii  Biotechnology 
Group.  Inc.  of  Aiea,  Hawaii.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

suppLB»n-ARY  information:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  Ucense  may  be  limited  to  the 
field  of  subunit  vaccines  against  E)engue 
and  Japanese  Encephalitis  produced  in 
animal  cells.  This  license  will  not 
include  live' virus,  killed  virus  or  DNA- 
based  vaccines  or  the  use  of  vaccinia 
virus  as  a  vector,  or  immunogen.  This 
prospective  exclusive  license  may  be 
granted  unless  within  60  days  from  the 
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date  of  this  published  notice,  NIH 
receives  written  evidence  and  alignment 
that  establishes  that  the  grant  of  tiie 
license  would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

The  patent  describes  the  use  of  C- 
terminally  truncated  flavivirus  envelope 
proteins  in  vaccines  against  flavivirus 
infections.  The  invention  also  relates  to 
recombinant  viruses  which  encode  the 
truncated  protein  and  to  host  cells 
infected  therewith. 

ADDRESSES:  Requests  for  a  copy  of  this 
issued  patent,  inquiries,  comments,  and 
other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Gloria  H.  Richmond,  Patent  Advisor, 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496-7057 
ext  268;  Facsimile:  (301)  402-0220;  E- 
mail:  Gloria  Richmond@NIH.GOV. 
Applications  for  a  non-exclusive  or 
exclusive  license  filed  in  a  response  to 
this  notice  will  be  treated  as  objections 
to  the  grant  of  the  contemplated  license. 
Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  April  8, 
1997  will  be  considered.  Comments  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  January  28, 1997. 

Bufaara  M.  McGaicy, 

Deputy  Director.  Office  of  Technology 
Transfer. 

[FR  Doc  97-3081  Filed  2-6-97;  8:45  am] 

BIUMQ  COOE  4140-01-M 


DEPARTMENT  OF  THE  MTERIOR 

Proposed  Agency  Information 
Coilection  Activfttes;  Comment 
Request 

AQBICY:  Bureau  of  Indian  AfEairs. 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Information  Collection  Request  for 
Documented  Petitions  for  Federal 
Acknowledgment  as  an  Indian  Tribe 
requires  renewal.  Before  submitting  a 
request  for  reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired  to  the  Office  of  Management 
and  Budget  (OMB),  the  Department  of 
the  Interior  is  soliciting  comments  on 
this  information  collection,  as  required 
by  the  Paperwork  Reduction  Act  of 


1995,  Public  Law  104-13, 44  UJS.C 
3506(c)(2)(A). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  8, 1997. 
ADDRESSES:  Direct  alf  written  comments 
to  Holly  Reckord,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  1849 
C  Street,  NW,  MS-4603,  Washington. 
D.C.  20240. 

All  written  comments  will  be 
available  for  public  inspection  in  Room 
4603  of  the  Main  Interior  Building,  1849 
C  Street,  NW,  Washington,  D.C.  from 
9:00  a.m.  until  3:00  p.m.,  Monday 
through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instructions  should  be  directed  to  Holly 
Reckord,  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  1849  C 
Street,  NW,  MS-4603,  Washington,  D.C. 
20240.  and  202/208-3592. 

SUPPLBefTARY  INFORMATION: 

1.  Abstract 

The  information  collection  is  needed 
to  establish  whether  a  petitioning  group 
has  the  characteristics  necessary  to  be 
acknowledged  as  having  a  govemment- 
to-govemment  relationstiip  with  the 
United  States. 


2.  Method  of  CoUectioa 

The  acknowledgment  regulations  at 
25  CFR  Part  83  contain  .seven  criteria 
(§83.7)  which  imrecognized  groups 
seeking  Federal  acknowledgment  as 
Indian  tribes  must  demonstrate  that  they 
meet.  Information  collected  from 
petitioning  groups  imder  these 
regulations  provides  anthropological, 
genealogical  and  historical  data  used  by 
the  Assistant  Secretary — Indian  Affairs 
to  establish  whether  a  petitioning  group 
has  the  characteristics  necessary  to  be 
acknowledged  as  having  a  government- 
to-govemment  relationship  with  the 
United  States. 

a.DaU 

Tit/e;  Collection  of  Information  for 
Federal  Acknowledgment  Under  25  CFR 
Part  83. 

OMS  Number:  1076-0104. 

Expiration  Z>(rte;  January  31, 1997. 

Type  of  Review:  Reinstatement  of 
approved  collection. 

Affected  Entities:  Groups  petitioning 
for  Federal  acknowledgment  as  Indian 
tribes. 

Estimated  Number  of  Petitioners:  10. 

Estimated  Time  per  Petition:  2,175 
hours. 

Estimated  Total  Annual  Burden 
Hours:  21,750. 

Estimated  Annual  Costs:  $870,000 
(2.175  hours  x  $40.00  per  hour). 


4.  Request  for  Conmieiito 

The  Department  of  the  Interior  invites 
comment  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

(b)  The  accuracy  of  the  Agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  to  train 
personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Comments  submitted  in  response  to 
this  notice  %vill  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
control  number. 

Dated:  January  16, 1997. 
Ad«  E.  Deer, 

Assistant  Secretary— indian  Affairs. 
(FR  Doc  97-3103  Filed  2-6-97;  8:45  am) 
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Bureau  of  Land  Management 
[OR-130-1990-01;  GP7-0085] 

Notice  of  Availat>ility  of  ttie  Crown 
Jewel  Mine  Record  of  Decision  (ROD) 
for  the  Rnai  Environmental  Impact 
Statement  (EIS) 

AGENCY:  Bureau  of  Land  Management, 
Spokane  District. 

ACnON:  Notice  of  availability  of  the 
Crown  Jewel  Mine  Record  of  Decision 
(ROD). 

SUMMARY:  On  January  14, 1997,  Spoliane 
District  Manager,  Joseph  Buesing,  made 
a  decision  to  select  Alternative  B  as 
presented  in  the  Final  Environmental 
Impact  Statement  [FEIS]  for  the  Crown 
Jewel  Mine,  including  the  reclamation, 
mitigation,  monitoring  and  performance 
security  measures  described  in  the  Final 
EIS.  Alternative  B  will  allow  Battle 
Mountain  Gold  Company  and  Crown 
Resources  Corporation  to  develop, 
construct,  operate,  close  and  reclaim  a 
surface  mining  and  milling  operation  for 
gold  and  silver  recovery  and  production 
on  Buckhom  Mountain.  Portions  of  the 
project  are  located  on  lands  managed  by 
the  Bureau  of  Land  Management  (BLM), 
Wenatchee  Resource  Area  Office.  Seven 
alternatives  were  considered  in  detail. 
Six  of  these  were  action  alternatives 
which  evaluated  a  wide  range  of 
component  options. 

Copies  of  the  Crown  Jewel  Mine  Final 
EIS  and  accompanying  Record  of 
Decision  (ROD)  will  be  available  for 
review  at  each  Public  Library  in  the 
following  cities  in  the  State  of 
Washington:  Brewster,  Chelan,  Colville, 
Grand  Coulee,  Omak.  Oroville. 
Republic,  Seattle  (Government 
Publications  Dept.),  Spokane,  Tonasket. 
Twisp,  Wenatchee  and  Winthrop.  U.S. 
Forest  Service  (USPS)  Office  locations 
in  Washington  State  where  copies  of  the 
final  EIS  are  available  for  review 
inchide  the  USPS  Okanogan  National 
Forest  Supervisors  Office  in  Okanogan 
and  Tonasket  Ranger  District  in 
Tonasket  The  following  State  of 
Washington  Department  of  Ecology 
Offices  also  have  copies  of  the  final  EIS 
and  ROD;  they  include.  Headquarters 
Office  in  Lacey.  Central  Regional  Office 
in  Yakima,  and  Eastern  Regional  Office 
in  Spokane.  Public  reading  copies  will 
also  be  available  for  review  at  the 
foUoMong  BLM  locations: 
Oregon  State  Office.  Public  Room.  1515 

S.W.  Avenue,  Portland,  Oregon  97201 
Spokane  District  Office,  1103  N. 

Fancher,  Spokane,  Washington 

99212-1275 
Wenatdiee  Resource  Area  Office,  915 

Walla  Walla  Avenue,  Wenatchee, 

Washington.  98801-1521. 


DATES:  The  Decision  may  be  appealed  to 
the  Interior  Board  of  Appeals  within  30 
days  fit>m  the  publication  of  this  notice 
of  availability  of  the  Crown  Jewel  Mine 
Record  of  Decision  (ROD)  for  the  Final 
EIS  in  the  Federal  Register.  The  appeal 
procedures  is  set  forth  in  the  Record  of 
Decision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Cunderla,  Bureau  of  Land 
Management  Wenatchee  Resource  Area 
Office,  915  Walla  Walla  Avenue, 
Wenatchee,  Washington  98801;  (509) 
665-2100. 

SUPPLEMBITARY  INFORMATION:  Only 
those  actions  pertaining  to  the  public 
lands  administered  by  the  BLM  and 
subject  to  BLM  jurisdiction  may  be 
appealed  under  BLM  administrative 
appeal  rights. 

The  decision  affecting  BLM 
administered  lands  will  be  in  fiill  force 
and  effect  as  of  the  signature  date  of  the 
Record  of  Decision  and  will  remain  in 
effect  during  any  appeal  unless  a 
written  request  for  a  stay  is  granted 
pursuant  to  43  CFR  4.21.  The  full  force 
and  efiiect  provisions  only  apply  to  the 
approval  of  the  Selected  Alternative  and 
do  not  pertain  to  initiating  actions 
under  a  Plan  of  Operations. 

The  Proponent  is  required  to  prepare 
a  revised  Plan  of  Operations  and 
financial  guarantee  estimate  that  fully 
incorporates  all  of  the  requirements  of 
the  Record  of  Decision,  obtain  BLM 
approval  of  those  documents,  and  post 
acceptable  financial  guarantees  prior  to 
commencing  operations.  BLM  approval 
of  the  Plan  of  Operations  and  financial 
guarantee  will  be  addressed  in  a 
separate  appealable  decision. 

Dated  January  31, 1997. 
Joaqili  K.  Baanng. 
District  Manager. 
(PR  Doc  97-2928  Filed  2-6-97;  8:45  ami 


(UT-066-1430-01-24-1A] 
Notice  Of  Intent  to  Amend  Plan 

summary:  This  Notice  of  Intent  is  to 
advise  the  public  that  the  Bureau  of 
Land  Management  (BLM)  intends  to 
consider  proposals  which  would  require 
amending  an  existing  planning 
document. 

DATES:  The  comment  period  bx  this 
proposed  plan  amendment  will 
commence  with  publication  of  this 
notice.  Comments  must  be  submitted  on 
or  before  March  10, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Dave  Henderson.  Sevier  Rivw  Resource 
Area  Manager.  150  East  900  North. 
Richfield.  Utah  84701.  Existing 


planning  documents  and  information 
are  available  at  the  above  address  or 
telephone  (801)896-1500.  Comments  on 
the  proposed  plan  amendment  should 
be  sent  to  the  above  address. 
SUPPLEMENTARY  INFORMATION:  The  BLM 
is  proposing  to  amend  the  Mountain 
Valley  Management  Framework  Plan 
which  includes  public  lands  in  Piute 
County  and  Sevier  County,  Utah.  The 
purpose  of  the  amendment  would  be  to 
identify  certain  lands  as  suitable  for 
direct  sale  pursuant  to  Section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976.  The  lands 
identified  for  direct  sale  comprise  15.0 
acres  described  as  follows:  T.  26  S;,  R. 
1  W.,  Sec.  11.  S1/2NE1/4NE1/4SE1/4 
and  T.  30  S.,  R.  4  W.,  Section  23,  SEl/ 
4SW1/4SW1/4,  Salt  Lake  Meridian, 
Utah.  The  existing  plan  does  not 
identify  these  lands  for  disposal. 
However,  because  of  the  resource  values 
and  public  values  and  objectives 
involved,  the  public  interest  may  well 
be  served  by  sale  of  these  lands.  An 
environmental  assessment  will  be 
prepared  by  an  interdisciplinary  team  to 
analyze  the  impacts  of  this  proposal  and 
alternatives. 

Josqih  L.  Jewkes. 

Acting  State  Director,  Utah. 

[FR  Doc.  97-3059  Filed  2-6-97;  8:45  am] 

laLUNQ  CODE  4910-OQ-P 


[AK-050-162IM)0] 

Brushkana  Campground  Fees,  AK 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  campground  fee. 

SUMMARY:  Notice  is  hereby  given  that 
campground  fees  will  be  charged  at 
Brushkana  Campground  at  Mile  104 
Denali  Highway  in  the  Glennallen 
District,  Alaska.  This  is  in  accordance 
with  36  CFR  71.3. 

DATES:  This  action  is  effective  as  of  May 
1. 1997. 

ADDRESSES:  Inquires  about  this  action 
should  be  sent  to  the  Bureau  of  Land 
Management  (BLM),  Glennallen  District 
Office,  Mile  186.5  Glenn  Highway,  Post 
Office  Box  147,  Glennallen,  Alaska 
99588:  Telephone  (907)  822-3217. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Kathy  Uska  (907)  822-3217. 
SUPPLBCNTARY  INFORMATION:  Brushkana 
Campground  meets  the  fee  requirement 
established  under  36  CFR  71.3.  A  daily 
fee  will  be  charged  for  each  campsite 
occupied.  The  fee  amount  will  vary 
depending  on  the  services  provided  and 
will  be  posted  at  the  fee  collection 
station. 
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Dated:  January  29, 1997. 
Midiael  P.  CofiMB, 
Team  Leader. 

(FR  Doc.  97-3024  Filed  2-6-97;  8:45  am] 
BUJJNQ  COM  4Sia-JA-P 

[AK-050-162(MMq 

Sourdough  Creek  Campground  Fees, 
Aladca 

aqency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  campground  fee. 

SUMMARY:  Notice  is  hereby  given  that 
campground  fees  will  be  charged  at 
Sourdough  Creek  Campground  at  Mile 
147  Richardson  Highway  in  the 
Glennallen  District,  Alaska.  This  is  in 
accordance  with  36  CFR  71.3  (as 
modified  by  Pub.  L.  103-66). 
DATES:  This  action  is  elective  as  of  May 
1, 1997. 

ADDRESSES:  Inquires  about  this  action 
should  be  sent  to  the  Bureau  of  Land 
Management  (BLM),  Glennallen  District 
Office,  Mile  186.5  Glenn  Highway,  Post 
Office  Box  147,  Glennallen,  Alaska 
99588;  Telephone  (907)  822-3217. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Liska  (907)  822-3217. 
SUPPLBefTARY  MFORMATKM: 
Sourdough  Creek  Campground  meets 
the  fee  requirement  established  under 
36  CFR  71.3  as  modified  by  PL.  103-66. 
A  daily  fee  will  be  charged  for  each 
campsite  occupied.  The  fee  amount  will 
vary  depending  on  the  services 
provided  and  will  be  posted  at  the  fee 
collection  station. 

Dated:  January  30, 1997. 
MkfaaelP.  Cofleen. 
Team  Leader. 

(FR  Doc.  97-3025  Filed  2-6-97;  8:45  ami 
BHXMa  OOOE  43ie->M-P 


[UT-02IMI7-644(MK>^J2Sq 

Notice 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Intent  to  Amend  the 

Pony  Express  Resoiut»  Management 

Plan. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  preparing  an 
Environmental  Assessment  (EA),  to 
consider  a  proposed  amendment  to  the 
Pony  Express  Resource  Management 
Plan  (RMP).  The  proposed  amendment 
would  allow  a  direct  sale  under  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act.  The  proposed  sale  of 
1.25  acres  is  needed  to  resolve  an 
occupancy  trespass. 


DATES:  The  comment  period  for 
identification  of  issues  for  the  proposed 
plan  amendment  will  commence  %vith 
the  date  of  publication  of  this  notice. 
Comments  must  be^ubmitted  on  or 
before  March  10, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Knowlton,  Realty  Specialist, 
Bureau  of  Land  Management,  Salt  Lake 
District,  2370  South  2300  West,  Salt 
Lake  Qty,  UT  84119,  telephone  (801) 
977-4373.  Existing  planning  doctmients 
and  information  are  avaifable  at  the 
above  address  or  telephone  number. 
Comments  on  the  proposed  plan 
amendment  should  be  sent  to  the  above 
address. 

SUPPLaCNTAL  INFORMATION:  The  Salt 
Lake  District,  BLM,  is  proposing  to 
amend  the  Pony  Express  RMP,  to 
analyze  and  identify  land  tenure 
adjustments  for  T.  4  S.,  R.  2  W..  Section 
6,  EViiEViEVi8SEV4NEV4SEV4.  An 
environmental  assessment  (EA)  will  be 
prepared  to  analyze  the  impacts  of  this 
proposal  and  alternatives.  Public 
participation  is  being  sought  at  this 
initial  stage  in  the  planning  process  to 
ensure  the  RMP  amendm«it  addresses 
all  issues,  problems  and  concerns  from 
those  interested  in  the  management  of 
lands  within  the  Salt  Lake  District. 

Dated:  January  30, 1997. 
Joseph  L.  Jewkea, 
Acting  State  Director.  Utah. 
[FR  Doc  97-3058  Filed  2-6-97;  8:45  am] 
BNJJNQ  COM  4>10-OO-r 


[NV-03O-143(M)O;  Nw-04327q 

Proposed  Continuation  of  WIttidrawal; 


AQBICY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Department  of  Uie  Army, 
Corps  of  Engineers,  proposes  that 
113,260  acres  of  the  Hawthorne  Aimy 
Depot  (HWAD)  withdrawal  at 
Hawthorne,  Nevada,  be  continued  for  75 
years.  The  Bureau  of  Land  Management 
proposes  that  69,037  acres  of  the  HWAD 
withdrawal  be  continued  for  20  years. 
DATE:  Comments  should  be  received  by 
May  8. 1997. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  MFORMATKN  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office.  702-785-6532. 
SUPPLBIENTARY  INFORMATION:  The 
Department  of  the  Army,  Corps  of 
Engineers,  proposes  that  a  portion 


(113,260  acres)  of  the  existing 
withdrawal  made  by  Executive  Order 
No(s).  4531  of  October  27, 1926;  5664  of 
July  2, 1931;  5828  of  March  30, 1932, 
and  6958  of  February  4, 1935,  be 
continued  for  a  period  of  75  years.  The 
Bureau  of  Land  Management  proposes 
that  69,037  acres  of  the  same 
withdrawal  be  continued  for  a  period  of 
20  years.  The  continuation  will  be  made 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C 
1714  (1988). 

The  area  the  Department  of  the  Army, 
Corps  of  En^eers  proposes  for 
continuation  is  described  as  follows 
(excluding  any  non-Federal  land): 

Moont  Diablo  Meridian 

T.  7  N..  R.  28  B., 

Seal. 
T.  8  N.,  R.  28  E., 

Sees.  1  to  3; 

Sec  10,  EVb; 

Sees.  11  to  14; 

Sec  15,  NEy4NEy4; 

Sees.  23  to  25; 

Sec  36. 
T.  9  N.,  R.  28  E., 

SeclO,  S%; 

Sees.  11  to  15; 

Sees.  22  to  27; 

Sees.  34  to  36,  inclusive. 
T.  7  N..  R.  29  E., 

Sees.  5  and  6. 
T.  8N.,  R.29E., 

Sees.  1  to  33. 
T.  9  N.,  R.  29  E., 

Sees.  1  to  4; 

Sees.  7  to  36,  inclusive. 
T.  7  N.,  R.  30  E.. 

Sees.  1  to  3; 

Sec  4.  lot  1,  SEV4NEV4.  SEV4.  NV^SWVi 
east  of  Hwy  359  right-of-way; 

Sec  9.  E^/t,  SWV4  east  of  Hwy  359  right- 
of-way; 

Sees.  10  to  15; 

Sec  16,  east  of  Hwy  359  right-of-tray; 

Sec  21,  E^A  east  of  Hwy  359  right-of-tray; 

Sees.  22  to  26; 

Sec  27,  east  of  Hwy  359  right-of-way; 

Sec.  34,  NEV4  east  of  Hwy  359  right-of-way; 

Sec.  35.  east  of  Hwy  359  right-of-way; 

T.  8  N..  R.  30  E., 

w6C>  If 

Sec  3,  lots  4  to  18.  NE^ASWVi, 

SWV4SWV4; 
Sees.  4  to  7; 

Sec.  8,  lots  1,  2,  5,  NV^SBVi,  SWViSBVi; 
Sec  9,  lots  4  to  10,  NEy4NBV4,  SEy4NWy4; 
Sec  10,  lots  6  to  12: 
Sees.  11  to  14; 
Sec  15,  lots  1  to  3,  5, 6,  9, 10,  subdivisions 

undescribed; 
Sec  16,  lots  4  to  6,  subdivisions 

undescribed; 
Sec  17,  loU  6  to  14.  NWV4,  SB^ASEVi; 
Sec  18; 
Sec  19,  lots  5  to  7,  NEViEVi,  WV^V^, 

WVi; 
Sec  20,  lots  3  to  11.  EyiNBV*,  NBy4SBy4; 
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Sec.  21.  lots  4-8,  NW'ANW'A.  S'/iNWV*. 

N\6SWV4,  NWV4SBV4.  subdivisions 

undescribed; 
Sec  22,  Nvy«JEV4,  SBV4NEV4,  subdivision 

undescribed; 
Sees.  23  to  25; 
Sec  26,  lot  2.  BVzE'/»,  NWV^NE'A, 

B1/1SWV4,  S'ANW'ASW'/.,  swy4Swy4, 

SWV4SBV4; 
Sec  33,  NBV4SBV4.  SWV4SEy4,  SBV4SBV4 

west  of  Hwy  359  right-of-way; 
Sec  34,  SW'ANWV*  and  W'/iSWA  west  of 

Hwy  359  right-of-way; 

T.  9  N..  R.  30  B., 

Sees.  25  to  36. 
T.  7  N.,  R.  31  E., 

Sees.  2  to  11; 

Sees.  14  to  23; 

Sees.  26  to  35. 
T.  8  N..  R.  31  E.. 

Sees.  1  to  23; 

Sees.  26  to  35. 
T.  9  N.,  R.  31  B.. 

The  area  described  contains  approximately 
113,260  acres  in  Mineral  County.  The  area 
the  Bureau  of  Land  Management  proposes  for 
continuation  is  described  as  follows 
(excluding  any  non-Federal  land): 

Mount  Diablo  Meridian 

T.  8  N.,  R.  29  B.. 

Sec  12; 
See.  13,  N'/4. 
T.  9  N.,  R.  29  E., 

Sec  36. 

T.  7  N..  R.  30  B., 
Sees.  1  to  3; 
Sec  4.  lot  1.  SEV4NEV4,  SBV4.  NViSW'A 

east  of  Hwy  359  right-of-way; 
Sec  9.  B</i,  SW  V4  east  of  Hwy  359  right- 
of-way; 
Sees.  10  to  15; 

Sec  16,  east  of  Hwy  359  right-of-way; 
Sec  21,  E'/^  east  of  Hwy  359  rightof-*vay; 
Sees.  22  to  26; 

Sec.  27,  east  of  Hwy  359  right-of-way; 
Sec  34,  NEVt  east  of  Htvy  359  right-of-way; 
Sec  35,  east  of  Hwy  359  right-of-way; 
Sec  36. 
T.  8  N.,  R.  30  B., 
Seel; 
See.  2; 
Sec  3,  lots  4  to  18,  NBV4SWy4, 

SWV4SWy4; 
Sees.  4  to  7,  inclusive; 
Sec  8.  lots  1. 2, 5,  W/iSEV4,  SWy4SEy4; 
Sec  9.  lots  4  to  10,  NEy4NBy4.  SEy4NWy4; 
Sec  10,  lots  6  to  12; 
Sees.  11  to  14; 
Sec  15,  lots  1  to  3,  5, 6, 9, 10,  subdivisions 

undescribed; 
Sec.  16,  lots  4  to  6,  subdivisions 

undescribed; 
Sec  17.  lots  6  to  14,  NWy4,  SE^ASEVi; 
Sec  18; 
Sac  19.  lots  5  to  7,  NBy4By4,  VIVtBVt. 

WV4; 
Sec  20,  lots  3  to  11,  E^/iNEV*,  NE^ASBiA; 
Sec  21,  lots  4  to  8.  NWV4NWV4.  S'/^NWy4. 

N>/iSWy4,  NWy4SEy4.  subdivisions 

undescribed: 


Sec.  22.  N'ANEVi,  SEViNByi.  subdivision 

undescribed; 
Sees.  23  to  25,  inclusive; 
Sec  26,  lot  2,  E'/zE'A,  NWy4NBy4, 

EViSwv4,  S'/iNwy4Swy4,  swy4SWV4, 
swy4SEy4; 

Sec.  33.  SE*/4SEy4  east  of  Hwy  359  right- 
of-way; 

Sec.  34,  E'/4NEy4,  SWy4NEy4.  SWy4NWy4. 
SEy4,  SWVi  east  of  Hwy  359; 

O0C*    <3dt 

T.  9  N..  r!  30  E.. 

Sees.  25  to  36. 
7  N..  R.  31  E.. 

Sees.  2  to  11; 

Sees.  14  to  23; 

Sees.  26  to  35. 
T.  8  N..  R.  31  E.. 

Sees.  1  to  23; 

Sees.  26  to  35. 

T.  9  N..  R.  31  E., 

Sec.  31. 

The  area  described  contains  approximately 
60,037  acres  in  Mineral  County. 

The  HWAD  was  originally  established 
as  a  naval  ammunition  depot.  The 
facility  was  subsequently  transferred 
from  the  Department  of  the  Navy  to  the 
Department  of  the  Army.  The  HWAD 
serves  as  the  primary  ammunition  depot 
and  plant  on  the  west  coast,  with 
service  provided  to  the  Army,  Navy,  Air 
Force,  and  Marine  Corps. 

The  difliarence  between  the  portion  of 
the  withdrawal  proposed  for 
continuation  by  the  Army  and  the 
portion  proposed  for  continuation  by 
the  Bureau  of  Land  Management  is  the 
Mt.  Grant  area. 

The  Army  states  that  the  Mt.  Grant 
watershed  is  the  source  of  water 
required  to  support  the  missions  at  the 
HWAD.  The  Mt.  Grant  area  is 
undeveloped  except  for  a  water  delivery 
system  maintained  by  the  Army.  The 
Anny  states  that  full  control  of  the  area 
is  needed  to  monitor  dnd  control  access 
by  the  public.  The  Army  is  concerned 
that  uncontrolled  access  could  lead  to 
degradation  of  the  watershed.  The  Army 
has  acquired  non-Federal  land  in  the 
Mt.  Grant  area  in  order  to  protect  the 
watershed.  Degradation  of  the 
watershed  would  require  the  Army  to 
install  an  expensive  water  filtration 
system.  The  Army  contends  that  Mt. 
Grant  is  being  used  for  the  purpose  for 
which  it  was  withdrawn,  which  is  to 
provide  water  in  support  of  the  depot. 
At  one  time,  a  small  pcHtion  of  the  Mt. 
Grant  area  was  used  as  a  live  fire  area 
and  is  contaminated  by  munitions.  The 
Army  has  been  making  periodic  sweeps 
of  this  area  for  clean  up  purposes. 

The  Bureau  of  Land  Aunagement's 
finding  is  that  the  Mt.  Grant  area  is  not 
being  used  for  the  purpose  for  which  it 
was  withdrawn,  which  is  "development 
and  use  as  an  ammunition  depot." 
Although  there  is  a  water  delivery 


system  that  supports  the  depot,  that 
system  can  be  authorized  by  a  right-of- 
way  reservation  to  the  Army.  The  BLM 
has  mechanisms,  such  land  use 
planning  decisions,  to  protect  the 
watershed.  Mt.  Grant  is  generally 
imdeveloped  and  pristine  and  the  area 
has  outstanding  scenic,  natural,  and 
recreation  values.  Currently,  access  by 
the  public  is  allowed,  but  controlled  by 
the  Army.  The  Bureau  of  Land 
Management  can  manage  the  Mt.  Grant 
area  for  recreation  while  protecting  the 
watershed  values  for  the  Army. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
continuation  of  the  withdrawals  may 
present  their  views  in  writing  to  the 
Lands  Team  Lead  in  the  Nevada  State 
Office.  The  authorized  offlcer  of  the 
Bureau  of  Land  Management  will 
ujadertake  such  investigations  as  are 
necessary  to  determine  the  existing  and 
potential  demand  for  the  land  and  its 
resources.  A  report  will  also  be  prepared 
for  consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawals  will  be  continued  and  if  so, 
for  how  long.  The  final  determination 
on  the  continuation  of  the  withdrawals 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawals  will 
continue  until  such  &ial  determination 
is  made.  The  withdrawals  segregate  the 
land  fit)m  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws,  but  not  the  mineral  leasing  laws. 

Dated:  January  28, 1997. 
William  K.  Stowers, 
Lands  Team  Lead. 
(FR  Doc  97-3020  Filed  2-6-97;  8:45  am) 

BNJJNQ  CODE  4310-HC-P 


Nationai  Park  Service 

Niobrara  National  Scenic  River;  Notice 
of  Record  of  Oeciaion,  General 
ManaQement  Plan  and  Final 
Environmental  Impact  Statement 

Introduction:  Pursuant  to  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  (40  CFR  Section 
1505.2)  and  the  implementing 
procedures  of  the  National  Park  Service 
(NPS)  for  the  National  Environmental 
Policy  Act  of  1969  (40  USC  1501  et 
seq.),  the  NPS  has  prepared  a  Record  of 
Decision  with  respect  to  the  general 
management  plan  and  final 
environmental  impact  statement, 
Niobrara  National  Scenic  River. 
Nebraska. 

The  Record  of  Decision  describes  the 
scenic  river  management  and  boundary 
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alternatives  considered,  mitigating 
measures  adopted  to  avoid  or  minimize 
environmental  impacts,  and  the 
reasoning  behind  the  decisions  reached. 

The  Record  of  Decision  is  available 
either  through  the  Superintendent, 
Niobrara/Missouri  National  Scenic 
Riverways,  P.O.  Box  591,  O'Neill, 
Nebraska  68763-0591,  (telephone  402- 
336-3970);  or  the  National  Park  Service, 
Midwest  Field  Area  (PL).  1709  Jackson 
Street,  Omaha,  Nebraska  68102. 
(telephone  402-221-3082). 

Dated:  January  23, 1997. 
David  N.  Given, 

Acting  Field  Director,  Midwest  Field  Area. 
[FR  Doc.  97-3021  Filed  2-6-97;  8:45  am] 

BIUMQ  CODE  4310-7»-P 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Water  Protection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  IDepartment  of  the 
Interior  is  making  available  on  the 
Internet  a  draft  resource  document  that 
describes  OSM's  role  in  water 
protection.  The  dociunent  provides  an 
overview  of  two  permitting 
requirements  from  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA):  the  applicant's  determination 
of  probable  hydrologic  consequences 
(PHC),  and  the  regulatory  authority's 
cumulative  hydrologic  impact 
assessment  (CHIA).  The  web  page 
contains  electronic  links  to  sources  of 
hydrologic  data  that  may  be  useful  in 
making  PHC  and  CHIA  determinations. 
DATES:  OSM  is  requesting  comments  on 
the  document  until  May  15, 1997. 
ADDRESS:  Electronic  or  written 
comments:  The  resource  document  can 
be  viewed  at  the  following  URL  address: 
http://www.osmre.gov.  The  document 
contains  prompts  at  several  locations  for 
reader  response.  Readers  may  also 
submit  electronic  comments  to: 
dgrowitz@osmre.gov  or  mail  written 
comments  to  the  Administrative  Record 
(MS  210),  Office  of  Surface  Mming 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  N.W., 
Washington.  DC  20240. 
FOR  FURTHER  MFORMAHON  CONTACT: 
Douglas  Growitz.  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Avenue,  NW, 
Washington,  DC  20240;  Telephone: 
(202)  208-2634;  E-mail  address: 


dgrowitz@o8mre.gov.  Additional 
information  concerning  OSM.  this 
resource  dociunent.  and  related 
documents  may  be  found  on  OSM's 
home  page  at  http://www.osmre.gov. 
SUPPLBMBITARY  INFORMATION:  OSM  is 
making  available  on  its  Internet  home 
page  a  resource  document  to  aid  in 
protecting  water  and  the  hydrologic 
balance  imder  SMCRA 's  permitting 
process.  The  Internet  offers  an 
opportunity  for  electronic  presentation 
of  information  and  dialog  to  a  wide 
audience. 

The  OSM  resource  document  is  titled 
"Managing  Hydrologic  Information,  A 
Resource  for  Development  of  Probable 
Hydrologic  Consequences  (PHC)  and 
Cumulative  Hydrologic  Impact 
Assessments  (CHIA)."  A  PHC  is 
prepared  by  the  coal  operator  seeking  a 
permit  to  mine.  The  CHIA  is  prepared 
by  the  regulatory  authority  as  part  of  the 
analysis  is  to  approve  or  deny  a  permit 
application. 

The  document  does  not  establish  a 
regulatory  standard  and  would  not  be 
binding  on  OSM  or  State  regulatory 
authorities.  The  purpose  of  the 
document  is  to:  (1)  outline  the 
hydrologic  and  related  geologic 
requirements  of  SMCRA,  (2)  describe 
approaches  for  responding  to  these 
requirements,  and  (3)  identify  resources 
that  may  be  helpful  to  industry  and 
regulatory  authorities  in  the  permitting 
process.  Some  of  the  available  resources 
described  in  the  document,  such  as 
selected  hydrologic  data  bases 
maintained  by  the  U.S.  Geological 
Survey,  are  directly  accessible 
electronically  through  the  document. 

OSM  would  like  to  receive  feedback 
from  a  wide  audience  and  welcomes 
constructive  comments  aimed  at  making 
the  document  a  more  understandable, 
useful,  and  complete  resource. 

Dated:  February  4, 1997. 
Aitfaur  W.  Abbs, 

Acting  Assistant  Director,  Program  Support. 
(FR  Doc.  97-3104  Filed  2-6-97;  8:45  am] 
BtLUNS  cow  4310-e5-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administiatton 

Charles  Addo-Yobo,  M.D.  Revocation 
of  Registration 

On  May  24. 1995.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  ^ug  ^orcement 
Administration  (D^).  issued  an  Order 
to  Show  Cause  to  Charles  Addo-Yobo. 
M.D.,  of  Farmingdale,  New  York, 
proposing  the  revocation  of  his  DEA 


Certificate  of  Registration  AA2601981 
pursuant  to  21  U.S.C.  824(8)(3)  and 
(a)(5),  and  denial  of  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  pursuant  to 
21  U.S.C.  823(f),  for  reason  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
New  York  and  he  was  mandatorily 
excluded  for  five  years  bom 
participation  in  Medicare/Medicaid 
programs  pursuant  to  42  U.S.C.  1320a- 
7(a).  The  order  also  advised  that  should 
no  request  for  a  hearing  be  filed  within 
30  days,  his  hearing  right  would  be 
deemed  waived. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Addo-Yobo  by  registered  mail  to  his 
DEA  registered  address.  Three  attempts 
were  made  by  the  U.S.  Post  Office  to 
deliver  the  (>der  to  Show  Cause  with 
no  success  and  the  order  was  eventually 
returned  to  DEA  unclaimed.  DEA 
investigators  went  to  Dr.  Addo-Yobo*s 
registered  address  and  were  told  that  he 
no  longer  lived  there  and  his 
whereabouts  were  unknown.  A  check 
with  the  U.S.  Post  Office  and  the  State 
Board  for  Professional  Medical  Conduct 
for  the  State  of  New  York  revealed  that 
Dr.  Addo-Yobo  left  no  forwarding 
address. 

The  Acting  Deputy  Administrator 
finds  that  DEA  has  made  numerous 
attempts  to  locate  Dr.  Addo-Yobo  and 
has  determined  that  his  whereabouts  are 
unknown.  It  is  quite  evident  that  Dr. 
Addo-Yobo  is  no  longer  practicing 
medicine  at  the  address  listed  on  his 
DEA  Certificate  of  Registration.  The 
Acting  Deputy  Administrator  concludes 
that  considerable  effort  has  been  made 
to  serve  Dr.  Addo-Yobo  with  the  Order 
to  Show  Cause  without  success.  Dr.     ^ 
Addo-Yobo  is  therefore  deemed  to  have 
waived  his  opportimity  for  a  hearing. 
The  Acting  E)eputy  Achninistrator  now  - 
enters  his  final  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  C.F.R.  1301.54  and 
1301.57. 

The  Acting  Deputy  Administrator 
finds  that  by  Order  dated  December  22. 
1994,  the  State  Board  for  Professional 
Medical  Conduct  for  the  State  of  New    " 
York  (Board)  revoked  Dr.  Addo-Yobo's 
license  to  practice  medicine  in  the  State 
of  New  York.  The  Board  found  that  Dr. 
Addo-Yobo  and  others  "participated  in 
a  scheme  to  operate  medical  clinics  for 
the  purpose  of  obtaining  payments 
directly  and  indirectly  from  the 
Medicaid  system  by  submitting  bills, 
and  causing  others  to  submit  bills,  to  the 
New  Yoii:  E)epartment  of  Social  Service 
for  medical  services,  drugs, 
prescriptions,  and  laboratory  tests 
which  he  knew  to  be,  and  were  in  fact, 
medically  unnecessary."  As  a  resuh.  Dr. 
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Addo-Yobo  was  convicted  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  on  one  count  of 
mail  fraud  in  violation  of  18  U.S.C.  1341 
and  one  count  of  conspiracy  to  commit 
Medicaid  and  mail  fraud  in  violation  of 
18  U.S.C  371. 

By  letter  dated  June  27. 1994,  the 
United  States  Department  of  Health  and 
Human  Services  notified  Dr.  Addo-Yobo 
that  he  was  being  excluded,  pursuant  to 
42  U.S.C.  1320a-7(a).  from  participation 
in  Medicare,  Medicaid,  Maternal  and 
Child  Health  Services  Block  Grant  and 
Block  Grants  to  States  for  Social 
Services  programs  for  a  period  of  five 
years. 

The  Acting  Deputy  Administrator 
concludes  that  in  light  of  the  revocation 
of  Dr.  Addo-Yobo 's  state  medical 
license,  he  is  not  currently  authorized  to 
handle  controlled  substances  in  the 
State  of  New  York.  The  DEA  does  not 
have  statutory  authority  under  the 
Controlled  Substances  Act  to  issue  or 
maintain  a  registration  if  the  applicant 
or  registrant  is  without  state  authority  to 
handle  controlled  substances  in  the 
state  in  which  he  conducts  his  business, 
21  U.S.C  802(21).  823(f).  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A."  Ricci,  M.D..  58 
Fed.  Reg.  51.104  (1993);  James  H. 
Nickens,  M.D..  57  Fed.  Reg.  59.847 
(1992):  Roy  E.  Hardman.  M.D..  57  Fed. 
Reg.  49.195  (1992).  Here,  it  is  clear  that 
Dr.  Addo-Yobo  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  New  York. 
Therefore,  Dr.  Addo-Yobo  is  not 
currently  entitled  to  a  DEA  registration. 
Because  Dr.  Addo-Yobo  is  not  entitled 
to  a  DEA  registration  due  to  his  lack  of 
state  authorization  to  handle  controlled 
substances,  the  Acting  Deputy 
Administrator  concludes  that  it  is 
unnecessary  to  address  whether  Dr. 
Addo-Yobo 's  DEA  registration  should  be 
revoked  based  upon  his  exclusion  from 
participating  in  Medicare/Medicaid 
programs. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration,  AA2601981. 
previously  issued  to  Charles  Addo- 
Yobo,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effiective 
March  10, 1997. 


Dated:  January  31, 1997. 
Junes  S.Milford. 
Acting  Deputy  Administrator. 
(PR  Doc.  97-3049  Filed  2-6-97;  8:45  am] 
MUMQ  OOOC  441»-0«-M 

[Doctot  No.  9S-1«] 


:  J.  Berger,  D.P.M.;  Continuation  of 
Registration  With  Restrictions 

On  December  23, 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Maris  J,  Berger,  D.P.M. 
(Respondent)  of  Riverwoods,  Illinois, 
notifying  him  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  revoke 
his  DEA  Certificate  of  Registration, 
BB2461604.  and  deny  any  pending 
applications  for  renewal  of  such 
registration  as  a  practitioner  under  21 
U.S.C  823(f).  for  reason  that  his 
continued  registration  would  be 
inconsistent  with  the  pubUc  interest 
pursuant  to  21  U.S.C.  824(a)(4). 

By  letter  dated  January  17. 1995.  the 
Respondent,  acting  pro  se.  filed  a  timely 
request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Chicago.  Illinois  on  April  12, 
1995.  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing,  the 
Government  called  witnesses  and 
introduced  docimientaiy  evidence  and 
Respondent  testified  in  his  own  behalf. 
After  the  hearing,  the  Government 
submitted  proposed  findings  of  fact, 
conclusions  of  law  and  argument,  and 
Respondent  submitted  a  post  hearing 
brief.  On  April  11. 1996,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Ruling,  Findings  of  Fact,  Conclusions  of 
Law  and  Decision,  recommending  that 
Respondent's  DEA  registration  not  be 
revoked,  but  be  restricted  in  that 
Respondent  Shall  not  prescribe, 
administer  or  otherwise  dispense  any 
controlled  substances  for  any  member  of 
his  family  or  himself,  and  shall  handle 
controlled  substances  only  in  treating 
pediatric  patients  and  not  for  any 
purpose  outside  the  usual  practice  of 
podiatry.  Neither  party  filed  exceptions 
to  Judge  Bittner's  Opinion  and 
Recommended  Ruling,  and  on  May  14, 
1996,  the  record  of  these  proceedings 
was  transmitted  to  the  Deputy 
Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  its 
entirety,  the  Opinion  and 


Reconunended  Ruling.  Findings  of  Fact, 
Conclusions  of  Law  and  Decision  of  the 
Administrative  Law  Judge.  His  adoption 
is  in  no  manner  diminished  by  any 
recitation  of  facts,  issues  and 
conclusions  herein,  or  of  any  failiue  to 
mention  a  matter  of  foct  or  law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  a  podiatrist 
initially  licensed  to  practice  in  the  State 
of  Illinois  in  the  early  1980's.  However, 
as  of  at  least  March  1984,  Respondent 
had  never  been  licensed  to  handle 
controlled  substances  in  the  State  of 
Illinois. 

In  March  1984,  the  Illinois 
Department  of  Registration  and 
Education  (now  known  as  the 
Department  of  Professional  Regulation 
ahd  hereinafter  referred  to  as  DPR) 
received  information  from  DEA  that 
Respondent  had  recently  ordered  500 
Quaalude  tablets  (the  brand  name  for 
methaqualone)  after  methaqualone  had 
been  rescheduled  in  Illinois  fit>m 
Schedule  n  to  Schedule  L  As  a  resuU  of 
this  information,  a  DPR  investigator  and 
a  local  police  officer  went  to 
Respondent's  office  on  March  8, 1984, 
intending  to  conduct  an  administrative 
search  and  take  possession  of  the 
Quaalude  tablets.  Respondent 
ackn^owledged  ordering  the  Quaalude. 
but  stated  that  he  kept  the  tablets  at  his 
home  due  to  recent  break-ins  or 
attempted  break-ins.  Respondent  was 
told  that  his  possession  of  Quaalude 
was  illegal  and  he  agreed  to  relinquish 
the  drugs  after  seeing  his  last  patient  of 
the  day.  Subsequently,  Respondent 
admitted  that  he  had  self-administered 
1,000  to  1,500  Quaalude  tablets  over  a 
period  of  approximately  a  year  and  a 
half  to  relieve  pain  caused  by  an  injury. 

Respondent  then  consented  to  a 
search  of  his  office,  which  revealed  an 
empty  bottle  labeled  100  Quaalude,  an 
open  bottle  of  Empirin  with  codeine  (a 
Schedule  III  controlled  substance)  with 
79  tablets  missing,  and  an  open  bottle  of 
diazepam  (a  Schedule  IV  controlled 
substance)  with  22  tablets  missing. 
Respondent  advised  the  officers  that  he 
had  no  records  for  the  dispensation  of 
these  controlled  substance. 

After  being  taken  into  investigative 
custody.  Respondent  consented  to  the 
search  of  his  home.  This  search  revealed 
two  empty  100-tablet  bottles  and  one 
empty  500-tablet  bottle  of  Quaalude. 
two  full  100-tablet  bottles  of  Quaalude, 
seven  Empirin  with  codeine  tablets, 
plant  material  suspected  to  be  caimabis. 
and  drug  paraphernalia. 

A  review  of  DEA  order  forms  revealed 
that  during  the  period  November  11. 
1982  through  January  23. 1984, 
Respondent  ordered  the  following 
controlled  substances:  2,500  dosage 
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units  of  Quaalude,  100  dosage  units  of 
Empirin  witli  codeine  #3, 100  dosage 
units  of  Valium  5  mg.,  100  dosage  units 
of  Valium  10  mg.,  500  Dexedrine  5  mg., 
and  100  dosage  units  of  Tenuate  Dospan' 
75  mg.  Respondent  did  not  maintain 
any  records  regarding  these  drugs  in 
violation  of  both  state  and  Federal  laws. 

Respondent  was  subsequently 
charged  in  the  Qrcuit  Court  of  Cook 
Coimty,  Illinois  with  one  count  of 
possession  of  cannabis  with  intent  to 
deliver,  one  count  of  possession  of 
methaqualone  with  intent  to  deliver, 
and  one  count  of  unlawful  dispensing  of 
methaqualone.  Following  a  bench  trial. 
Respondent  was  convicted  on  June  18, 
1984,  of  possession  of  a  controlled 
substance  and  sentenced  to  three  years' 
probation. 

Respondent  testified  during  the 
hearing  before  Judge  Bittner  that  in  1981 
he  had  ruptured  and  then  re-ruptured 
his  Achilles  tendon,  and  that  he  took 
methaqualone  to  enable  him  to  sleep. 
He  further  testified  that  he  never  sold 
methaqualone  or  prescribed, 
administered  or  dispensed  it  to  anyone 
else  and  that  he  realizes  in  retrospect 
that  he  should  not  have  taken  it. 

On  March  23, 1984,  DPR  filed  a 
complaint  against  Respondent  alleging 
that  Respondent  obtained  and  self- 
administered  controlled  substances 
when  not  properly  registered  to  handle 
controlled  substances  in  the  State  of 
Illinois.  On  May  11. 1984,  Respondent 
and  DPR  enteitKi  into  a  Stipulation  and 
Recommendation  for  Settlemmit 
pursuant  to  which  Respondent  agreed 
that  his  license  to  practice  podiatry 
would  be  indefinitely  susptended;  he 
would  not  petition  for  restoration  of  his 
license  for  at  least  nine  months  bom  the 
effective  date  of  the  Podiatry  Examining 
Committee's  (Committee)  order 
approving  the  settlement;  he  would 
obtain  counseling  and  rehabilitation; 
and  he  would  not  apply  for  an  Illinois 
controlled  substance  license  for  at  least 
two  years  after  the  effective  date  of  the 
order.  On  June  20, 1984,  the  Committee 
approved  the  StipiUation  and 
Recommendation  for  Settlement,  and  on 
July  11, 1984.  the  Director  of  DPR  issued 
an  order  adopting  the  terms  of  the 
settlement.  Subsequently,  on  September 
19, 1984,  Respondent  siurendered  his 
previous  DEA  Certificate  of  Registration. 

Following  the  reinstatement  of  his 
state  podiatry  license  and  the  issuance 
of  his  license  to  handle  controlled 
substances  in  the  State  of  Illinois, 
Respondent  executed  a  new  application 
dated  F^ruary  27, 1990,  for  DEA 
registration  as  a  practitioner  in 
Schedules  II  through  V.  On  that 
application.  Respondent  answered 
"yes"  to  the  question  which  asked:  . 


Have  you  ever  been  convicted  of  a  crime 
in  connection  with  controlled  substances 
under  State  or  Federal  law,  or  ever 
surrendered  or  had  a  DEA  r^istration 
revoked,  suspended  or  denied,  or  ever  had  a 
State  professional  license  or  controlled 
substance  registration  revoked,  suspended, 
denied,  restricted  or  placed  on  probation? 

Applicants  who  respond  affirmatively 
to  this  question  are  required  to  explain 
their  answers  on  A.e  back  of  the 
application  form.  Respondent's 
explanation  referred  to  his  lack  of  a 
separate  state  license  to  handle 
controlled  substance,  and  his  arrest  for 
ordering  controlled  substances  without 
the  proper  licensure.  Respondent 
claimed  in  his  explanation  that  he  "did 
not  knowingly  violate  the  state  licensing 
requirement,  since  I  did  not  know  about 
it."  Respondent's  explanation  however, 
did  not  mention  his  conviction  for 
possession  of  methaqualone,  the  state's 
suspension  of  his  license  to  practice 
podiatry,  or  the  Surrender  of  his 
previous  DEA  Certificate  of  Registration. 

Following  receipt  of  Respondent's 
application,  the  DEA  Chicago  office 
issued  a  Notice  of  Hearing  advising 
Respondent  that  there  would  be  an 
informal  hearing  regarding  his 
application.  This  informal  hearing 
resulted  in  a  memorandum  of 
understanding  being  executed  on 
August  30, 1990,  by  Respondent  and 
representatives  of  the  United  States 
Attorney's  Office  and  DEA.  The 
memorandum  of  imderstanding  stated 
that  the  Notice  of  Hearing  had  alleged 
that  (1)  Respondent  had  been  the 
defendant  in  an  information  chaining 
him  with  three  felony  violations  of  the 
Illinois  Controlled  Substances  Act: 
possession  of  more  than  30  grams  of 
methaqualone  with  intent  to  deliver, 
possession  of  cannabis  with  intent  to 
deliver,  and  unlawful  dispensing  of 
methaqualone;  and  (2)  Respondmit  had 
been  found  guilty  of  possession  of  a 
controlled  substance  and  sentenced  to 
three  years'  probation.  The 
memorandum  of  understanding  further 
stated  that  Respondent  had  been  "fully 
advised  of  the  prohibited  acts  which 
have  occtured"  and  had  agreed  to 
comply  with  the  provisions  of  the 
Controlled  Substances  Act  (CSA)  and  its 
implementing  regulations  and,  more 
specifically,  that  he  agreed  that  (1)  he 
would  "prescribe  and  dispense 
controlled  substances  in  strict 
accordance  with  the  (CSA)  and  the 
r^ulations  issued  thereunder";  (2)  "any 
prescriptions  written  for  ccmtrolled 
substaiMces  by  the  Respcmdent  will  be 
for  medical  purposes  and  wall  be  issued 
within  the  usual  course  of  professional 
practice  for  which  the  Respondent  is 
registered  with  the  (DEA)  and 


professionally  licensed  by  the  State";  (3) 
"Respondent's  handling  of  controlled 
substances  *  *  *,  shall  be  limited  to 
controlled  drugs  in  Schedules  III 
through  V  and  that  the  Respondent  not 
be  allowed  to  handle  any  controlled 
substance  found  in  Schedule  II  for  a 
period  of  not  less  than  one  (1)  year 
*  *  *";  and  (4)  when  renewing  his  DEA 
registration  Respondent  would  "answer 
fiilly  and  truthfully  any  question 
regarding  if  the  Respondent  has  ever 
been  convicted  of  a  crime  in  connection 
with  controlled  substances  under  State 
or  Federal  law.  or  ever  surrendered  or 
had  a  DEA  registration  revoked, 
suspended  or  denied,  or  ever  had  a  State 
professional  license  or  controlled 
substance  registration  revokefd),  denied, 
restricted  or  placed  on  probation." 

Other  than  the  memorandum  of 
understanding,  there  is  no  other 
evidence  in  the  record  as  to  what  was 
discussed  during  the  course  of  the 
informal  hearing.  Shortly  after 
execution  of  the  memorandum  of 
understanding.  Respondent  was  issued 
DEA  Certificate  of  Registradon 
BB2461604,  however  there  is  nothing  in 
the  record  to  indicate  what  schedules  of 
controlled  substances  were  listed  on  the 
Certificate  of  Registration. 

On  Jtme  28, 1993.  Respondent 
executed  a  renewal  application  for  DEA 
registration  BB2461604  in  Schedules  Q 
through  V.  On  this  application. 
Respondent  had  answered  "yes"  to  the 
same  question  that  he  had  answered 
affirmatively  on  his  1990  application  for 
registration.  Respondent  t^tified  that  he 
had  photocopied  his  .1990  explanation 
and  pasted  it  onto  the  back  of  the  1993 
application,  stating, 

I  was  giving  what  I  thought  was  more  new 
information  and  I  wasn't  omitting  anything 
purposely.  I  thought  conviction,  surrender  of 
license,  etc.,  was  known  to  the  DEA  and 
there  was  no  reason  to  give  a  long,  detailed      «. 
explanation  of  that  I  believe  this  was 
common  knowledge. 

Certainly,  I  didn't  falsify  anything.  I  did 
omit  things,  but  not  in  a  purposeful  way.  1 
would've  gladly  listed  the  things  that  I 
thought  the  DEA  would've  wanted  me  [sic] 
on  the  application,  had  I  known  tliat  this  is 
what  they  wanted.  I  didn't  know  that 

Respondent  also  testified  that  "(tjhe 
things  that  have  happened.  11  years  ago, 
I  can't  change  that.  And  I'm  not  trying 
to  exonerate  my  involvement  in  that." 
However,  Respondent  further  testified 
that,  "Iflor  the  past  11  years,  I've  been 
totally  in  accordance  with  the  law.  And 
for  the  past  five  years,  since  receiving 
my  DEA  license.  I've  been  totally  in 
accordance  with  the  law." 

During  the  course  of  his  testimony. 
Respondent  stated  that  he  had  never 
falsified  any  state  application.  On  cross- 
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examination,  Respondent  conceded  that 
he  had  been  convicted  of  attempted 
petty  theft,  a  misdemeanor,  1970,  yet  he 
answered  "no"  on  a  1982  DPR 
application  to  the  question,  "Have  you 
ever  been  convicted  of  a  criminal 
offense  in  Illinois  or  in  another  state  or 
in  federal  court,  other  than  a  minor 
trafBc  violation?"  Respondent  explained 
that  he  answered  in  the  negative 
because  he  thought  the  question  referred 
to  felony  convictions  only.  As  to  the 
conviction.  Respondent  testified  that  he 
was  18  years  old,  and  that  "I  shouldn't 
have  been  (convicted],  it  wasn't  even 
me."  but  upon  his  attorney's  advice,  he 
pled  to  a  misdemeanor. 

Respondent  contends  in  his  brief  that 
he  was  prejudiced  because  the 
Government  failed  to  provide  him 
notice  in  advance  of  the  hearing  that  the 
1982  DPR  application  would  be  at  issue 
in  these  proceedings.  At  the  hearing,  the 
Government  offiered  into  evidence  the 
1982  application  and  a  police  report  of 
the  incident  that  led  to  his  1970 
conviction.  Judge  Bittner  properly 
rejected  the  admission  of  these 
documents  into  evidence  since  they 
were  not  supplied  to  Respondent  in 
advance  of  the  hearing  as  required  by 
the  Administrative  Law  Judge's 
prehearing  ruling  on  March  29, 1995, 
and  therefore  did  not  consider  the 
application  as  afBnnative  evidence 
against  Respondent.  Judge  Bittner  did 
however,  allow  Respondent  to  be  cross- 
examined  about  the  contents  of  the 
documents.  The  Acting  Deputy 
Administrator  concius  with  Judge 
Bittner's  conclusion  that,  "a  major  issue 
in  this  proceeding  was  Respondent's 
alleged  misstatements  on  hds 
application  for  DEA  registration,  and  in 
these  dnnunstances  •  *  •  examination 
as  to  his  truthfulness  in  other 
applications  was  a  proper  subject  of 
cross-examination,  and  that  the 
Government  was  entitled  to  use  the 
prior  application  and  police  report  for 
impeachment  purposes." 

tlie  Government  in  its  posthearing 
filing  argues  that  Respondent  materially 
falsified  two  applications  for 
registration  and  that  such  falsification 
provides  an  independent  statutory  basis 
for  revocation  of  Respondent's  DEA 
Certificate  of  Registration  pursuant  to  21 
U.S.C.  824(a)(1).  However,  the 
Government  did  not  assert  that  21 
U.S.C  824(a)(1)  was  a  basis  for  the 
proposed  revocation  in  either  the  Order 
to  Show  Cause  or  in  any  of  its 
prehearing  filings,  and  the  issue  in  this 
proceeding,  agreed  upon  by  the  parties, 
makes  no  reference  to  824(a)(1)  as  a 
basis  ibr  revocation.  Therefore,  the 
Acting  Deputy  Administrator  does  not 
consider  whether  Respondent's 


registration  should  be  revoked  pursuant 
to  21  U.S.C.  824(a)(1). 

Pursuant  to  21  U.S.C  823(f)  and 
824(a)(4),  the  Deputy  Administrator  may 
revoke  a  DEA  Certificate  of  Registration 
and  deny  any  pending  applications,  if 
he  determines  that  he  continued 
reigstration  would  be  inconsistent  with 
the  public  interest.  Section  823(f) 
requires  that  he  following  factors  be 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances.  « 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  fectors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwartz.  Jr.,  M.D..  Docket 
No.  88-^2,  54  FR  16,422  (1989). 

Regarding  factor  one,  it  is  undisputed 
that  Respondent's  license  to  practice 
podiatry  was  suspended  in  1984. 
However,  it  is  aSso  undisputed  that  such 
license  was  restored  sometime  prior  to 
his  1990  application  for  DEA 
registration  and  that  he  was  issued  a 
state  controlled  substance  registration. 
From  the  evidence  in  the  record,  it 
appears  that  Respondent  has  practiced 
without  incident  since  being  issued  his 
state  licenses.  Therefore,  the  Acting 
Deputy  Administrator  concurs  with 
Judge  Bittner's  conclusion  that  this 
factor  weighs  in  fevor  of  Respondent's 
continued  registration. 

As  to  factor  two.  Respondent's 
experience  in  dispensing  controlled 
substances,  it  is  uncontested  that 
sometime  in  1982  until  his  arrest  in 
March  1984,  Respondent  ordered  and 
self-administered  controlled  substances 
while  not  properly  registered  to  handle 
controlled  substances  in  the  State  of 
Ulinois.  The  Acting  Deputy 
Administrator  concludes  that  the  feet 
that  Respondent  dispoosed  controlled 
substances  without  proper  state 
licensure  is  properly  considered  under 
factor  four  r^anling  Respondent's 
compliance  with  applicable  state  law. 
The  Acting  Deputy  Administrator 
concun  with  Judge  Bittner's  conclusion 


that  under  this  factor,  the  question  is 
whether  Respondent's  actions  would 
have  been  medically  appropriate  had  he 
been  properly  registered  with  the  State. 

Respondent  claims  that  he  had  a 
legitimate  medical  reason  for  using  the 
drugs  he  ordered.  The  Acting  Deputy 
Administrator  concludes  that 
Respondent's  use  of  methaqualone  after 
January  1, 1984,  when  it  was 
rescheduled  into  Schedule  I  in  the  State 
of  Illinois,  was  clearly  improper. 
However,  the  Acting  Deputy 
Administrator  agrees  with  Judge  Bittner 
that  the  record  is  insufficient  to  warrant 
a  finding  that  Respondent's  self- 
administration  of  controlled  substances 
prior  to  January  1, 1984  was  for  no 
legitimate  medical  purpose.  There  is 
nothing  in  the  record  concerning 
whether  the  substances  are  not 
appropriate  to  treat  the  conditions  for 
which  Respondent  used  them,  whether 
Respondent's  treatment  of  sudi 
conditions  was  outside  the  scope  of  his 
practice  of  podiatry,  or  whether  the  self- 
administration  of  controlled  substances 
was  impermissible  in  the  State  of 
Illinois. 

Also  relevant  to  this  factor  is  the 
Respondent's  uncontroverted  testimony 
that  he  never  prescribed,  administered, 
or  otherwise  dispensed  controlled 
substances  to  anyone  else,  and  that  he 
has  properly  handled  controlled 
substances  since  his  DEA  registration 
was  restored  in  1990. 

The  Acting  Deputy  Administrator 
concura  with  Judge  Bittner's  conclusion 
regarding  factor  three.  While 
Respondent  was  charged  with 
possession  of  controlled  substances 
with  intent  to  deliver  and  with  unlawful 
distribution  of  a  controlled  substance, 
he  was  ultimately  convicted  of 
possession  of  methaqualone.  Thus. 
Respondent  has  no  conviction  record 
relating  to  the  manufacture,  distribution 
or  dispensing  of  controlled  substances. 

Regarding  lactor  four,  it  is  undisputed 
that  during  the  events  in  question  in  the 
early  1980's,  Respondent  failed  to 
maintain  records  regarding  his  handling 
of  controlled  substances  in  violation  of 
both  Federal  and  state  law.  See  21 
U.S.C.  §§827  and  842(a)(S)  and  I.R.S. 
Chap.  56V^  §  1306.  In  addition. 
Respondent  violated  state  law  from 
1982  to  March  1984,  by  handling 
controlled  substances  when  not 
prope^rly  registered  by  the  State  of 
Illinois  and  by  possessing  methaqualone 
after  January  1, 1984.  when  it  was 
placed  into  Schedule  I  in  Illinois. 

As  to  fector  five,  on  his  1996 
application  for  registration.  Respondent 
did  not  give  a  complete  explanation  for 
his  affirmative  response  to  the  questions 
about  whether  he  had  ever  been 
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convicted  of  a  controlled  substance 
related  crime,  had  ever  surrendered  a 
DEA  registration  or  had  one  revoked, 
suspended,  denied,  or  had  a  state 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted  or  placed 
on  probation.  Thereafter,  Respondent 
was  issued  a  Notice  of  Hearing  which 
alleged  that  Respondent  had  been 
charged  with  three  felony  violations  of 
state  law  and  that  he  had  been  found 
guilty  of  one  count  of  possession  of  a 
controlled  substance.  As  Judge  Bittner 
correctly  notes,  "la]s  far  as  this  record 
shows,  the  Notice  of  Hearing  did  not 
make  any  reference  to  Respondent's 
explanation  or;  his  application  of  his 
answer  to  the  liability  question." 

Respondent  then  participated  in  an 
informal  hearing  with  DEA  personnel 
and  a  represent.itive  from  the  United 
States  Attorney's  Office.  Again  as  Judge 
Bittner  correctly  notes,  "there  is  no 
evidence  about  the  discussion  at  that 
meeting  and,  more  specifically,  about 
whether  any  of  the  government 
personnel  advised  Respondent  that  his 
statements  on  his  [1990]  application  for 
DEA  registration  were  inadequate." 

Respondant  ultimately  entered  into  a 
memorandum  of  understanding  in 
August  1990  wherein  he  agreed  to 
"answer  ftiUy  and  truthfully"  the 
questions  on  renewal  applications. 
However,  there  is  nothLig  in  the 
memorandum  of  understanding  that 
documents  that  Respondent  was  told 
that  his  previous  explanation  on  the 
1990  application  was  inadequate,  nor 
was  there  any  testimony  at  tko  hearing 
as  to  whether  the  parties  discussed  the 
meaning  of  this  provision  of  the 
memorandum  of  urderstanding. 

Respond«it  was  then  issued  a  DEA 
registration.  Given  the  lack  of  evidence 
in  the  record  that  Respondent  was 
advised  that  his  answer  in  1990  was 
inadequate,  it  is  reasonable  to  accept 
Respondent's  explanation  for  giving  the 
same  answer  on  his  1993  renewal 
application.  Respondent  testified,  "I 
figiu«d  if  this  was  good  enough  the  first 
time,  it's  good  enough  the  second  time." 
Therefore,  the  Acting  Deputy 
Administrator  concludes  that  while 
Respondent  may  have  technically 
violated  the  memorandum  of 
understanding  by  failing  to  provide  full 
and  truthful  answers  on  future 
applications,  such  a  violation  is 
imderstandable  given  that  he  was 
apparently  not  told  his  earlier 
explanation  was  inadequate. 

The  Acting  Deputy  Administrator 
concurs  with  Judge  Bittner's  conclusion 
that  the  Govenmient  has  not  established 
by  a  preponderance  of  the  credible 
evidence  that  Respondent's  continued 


registration  would  be  inconsistent  with 
the  public  interest.  While  Respondent 
handled  controlled  substances  from 
1982  to  March  1984  without  proper 
state  authorization  and  failed  to 
maintain  the  required  records,  these 
events  occurred  over  12  years  ago,  and 
there  is  no  evidence  in  the  record  that 
Respondent  has  improperly  handled 
controlled  substances  since  being  issued 
a  DEA  registration  in  1990.  In  addition, 
there  is  no  evidence  in  the  record  that 
Respondent  was  ever  advised  that  the 
explanation  on  his  1990  appUcation  was 
not  sufficient,  and  therefore  his  use  of 
the  same  explanation  on  his  1993 
appUcation  is  understandable. 

^dge  Bittner  recommended  that 
R^pondent's  registration  not  be 
revoked,  but  that  it  be  subject  to  the 
following  restrictions: 

(1)  Respondent  shall  not  prescribe, 
administer  or  otherwise  dispense  any 
controlled  substances  for  any  member  of 
his  family  or  himself. 

(2)  Respondent  shall  handle 
controlled  substances  only  in  treating 
podiatric  patients,  and  not  for  any 
purpose  outside  the  usual  practice  of 
podiatry. 

Under  the  circumstances  of  this  case, 
the  Acting  Deputy  Administrator  finds 
Judge  Bittner's  recommended 
restrictions  to  be  reasonable.  Therefore, 
the  Acting  Deputy  Administrator 
concludes  that  Respondent's  DEA 
registration  should  be  continued  in 
Schedules  II  through  V  subject  to  Judge 
Bittner's  recommended  restrictions.  It 
shoiUd  be  noted  that  it  is  unclear  from 
the  record,  which  schedules  Respondent 
is  currently  registered  to  handle.  He 
applied  for  Schedule  11  through  V  in 
1990,  however,  the  memorandum  of 
understanding  executed  in  August  1990 
states,  "(tlhat  Respondent's  handling  of 
controlled  substances  pursuant  to  his 
Federal  controlled  substances 
registration  upon  issuance  of  such 
registration  by  the  DEA,  shall  be  limited 
to  controlled  drugs  in  Schedules  m 
through  V  and  that  Respondent  not  be 
allowed  to  handle  any  ccmtrolled 
substance  found  in  Schedule  n  for  a 
period  of  not  less  than  one  (1)  year  from 
the  date  of  the  execution  of  the 
agreement."  His  1993  renewal 
application,  which  is  the  subject  of  this 
proceeding,  indicates  that  Respondent 
wishes  his  r^istration  to  be  renewed  in 
Schedides  II  through  V.  Regardless  of 
Respondent's  current  authorization,  the 
Acting  Deputy  Administrator  concludes 
that  in  light  of  all  of  the  evidence. 
Respondent  should  be  registered  in 
Schedules  II  through  V  subject  to  the 
above-referenced  restrictions. 

Accordingly,  the  Acting  Deputy 
Administratw  of  the  I>ug  Enforcement 


Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824,  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA 
Certificate  of  Registration  BB2461604, 
issued  to  Mark  J.  Beger,  DP.M.,  be 
continued,  and  any  pending 
applications  be  granted  in  Schedules  n 
through  V.  subject  to  the  above 
restrictions.  This  order  is  effective 
March  10, 1997. 

Dated:  January  30, 1997. 
JanMt  S.  Milfigrd. 

Acting  Deputy  Administrator. 

IFR  Doc.  97-3082  Filed  2-6-97;  8:45  am] 
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Manufacturer  of  ControlM 
Substancc-j;  Notioe  of  Registration 

By  Notice  dated  July  25, 1996,  and 
published  in  the  Fedora!  Regitter  on 
July  31, 1996,  (61  FR  39986),  Guilford 
Pharmaceuticals,  Inc.,  Attn:  Ross  S. 
Lfldeiman.  6611  Tributary  Street. 
Baltimore,  Maryland  21224,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  cocaine  (9041), 
a  basic  class  of  controlled  substance 
listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  21  U.S.C  §  823(a)  and 
determined  that  the  registration  of 
Guilford  Pharmaoeutitmls,  Inc.  to 
manufecture  cocaine  is  consistent  with 
the  public  interest  at  this  time. 
Therefore,  pursuant  to  21  U.S.C.  §823 
and  28  CFR  §§0.100  and  0.104,  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 

Dated:  January  9, 1997. 
G«neR.H«U^. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  ControtrDrug  Enforcement 
Administration. 
IFR  Doc.  97-3083  Filed  2-6-97;  8:45  am]     - 


[DoekalNa  96-20] 

Joapah  S.  Hayes,  M.D.;  Qiantof 
Restricted  RegiatFation 

On  January  25, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Joseph  S.  Hayes.  M.D. 
(Respondent)  of  Bristol,  Tennessee, 
notifying  him  of  an  opportunity  to  show 
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cause  as  to  why  DEA  should  not  deny 
his  application  for  registration  as  a 
practitioner  under  21  U.S.C.  823(f),  for 
reason  that  such  registration  would  be 
inconsistent  with  the  public  interest. 

By  letter  dated  February  10. 1995,  the 
Respondent,  acting  pro  se,  timely  filed 
a  request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  Nashville,  Tennessee  on  July  12, 
1995,  before  Administrative  Law  Judge 
Mary  Ellen  Bittner.  At  the  hearing,  both 
parties  called  witnesses  to  testify  and 
introduced  documentary  evidence.  After 
the  hearing,  both  sides  submitted 

E reposed  findings  of  fact,  conclusions  of 
iw  and  aigiunent.  After  the  filing  of  the 
posthearing  findings  of  fact  and 
conclusions  of  law.  Respondent 
submitted  three  letters  requesting 
favorable  consideration  of  his 
application  for  DEA  registration,  two 
from  himself  dated  January  8  and  March 
15, 1996.  and  one  firom  another  doctor 
dated  March  18, 1996.  Judge  Bittner  did 
not  consider  these  letters  in  rendering 
her  decisions  since  they  were  submitted 
after  the  hearing  record  was  closed  and 
after  the  period  for  filing  proposed 
findings  of  foct  and  conclusions  of  law 
had  expired.  On  May  1, 1996,  Judge 
Bittner  issued  her  Opinion  and 
Recommended  Ruling,  Finding  of  Fact, 
Conclusions  of  Law  and  Decision, 
recommending  that  the  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  should  be  granted  subject  to 
various  restrictions.  On  May  15, 1996, 
Government  coimsel  filed  exceptions  to 
the  Recommended  Ruling  of  the 
Administrative  Law  Judge,  and  on  June 
14. 1996,  Judge  Bittner  transmitted  the 
record  of  these  proceedings,  induding 
the  three  letters  not  considered  by  her, 
to  the  Deputy  Administrator. 

The  Acting  Deputy  Administrator 
concurs  with  Judge  Bittner's  decision 
not  to  consider  the  three  letters 
submitted  after  the  time  for  filing 
proposed  findings  of  fact  and 
conclusions  of  law.  The  Acting  Deputy 
Administrator  has  considered  the 
remainder  of  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  mil, 
the  Opinion  and  Recommended  Ruling, 
Findings  of  EKt,  Conclusions  of  Law 
and  Decision  of  the  Administrative  Law 
Judge,  and  his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 
failure  to  mention  a  matter  of  £act  or 
law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  graduated  from 
the  University  of  South  Carolina 


medical  school  and  is  board  certified  in 
family  practice.  Since  1977,  he 
practiced  emergency  medicine  in 
various  states,  including  Tennessee, 
without  incident  until  1988,  when  he 
began  using  drugs.  Respondents 
testified  that  he  began  using  controlled 
substance  samples  of  Xanax  and 
Halcion,  Schedule  IV  controlled 
substances,  to  help  him  sleep  after  his 
then-wifia  was  charged  with  Medicare 
and  Medicaid  fraud  for  forging  his 
signature  to  claims  without  his 
knowledge.  According  to  Respondent, 
he  gradually  increased  his  dosage  to  up 
to  eight  tablets  a  night,  without  realizing 
how  addictive  the  drugs  were  or  how 
they  changed  his  personality  and 
behavior. 

In  May  1988,  the  Tennessee  Health 
Related  Boards  Division  (Division) 
received  an  anonymous  complaint  that 
Respondent  was  prescribing  and 
dispensing  controlled  substances  not  in 
the  course  of  professional  practice.  As  a 
result  of  this  information,  the  Division 
surveyed  area  pharmacies  and  foimd 
that  of  826  prescriptions  issued  by 
Respondent.  602  were  for  Percooet,  a 
Schedule  n  controlled  substance. 
Subsequently,  in  December  1988,  a 
Division  Investigator  met  with 
Respondent  to  discuss  his  prescribing  of 
controlled  substances  to  four 
individuals.  Respondent  indicated  that 
three  of  the  individuals  had  medical 
problems  that  required  the  use  of 
controlled  substances.  Respondent 
however,  could  not  justify  prescribing 
and  administering  a  number  of  different 
drugs  to  one  individual  over  an 
approximately  three  year  period, 
indicating  that  he  thought  that  the 
individual  was  abusing  drugs,  but  that 
he  did  not  know  what  to  do  with  the 
individual. 

As  a  result  of  this  investigation,  on 
September  7, 1989.  the  Division  issued 
a  Notice  of  Charges  against  Respondent 
alleging,  in  substance,  that  Respondent 
maintained  numerous  patients  on 
highly  addictive  and  abusable  narcotics 
over  extended  periods  of  time,  that  he 
prescribed  Schedule  n  narcotics  to 
himself  and  his  wife,  that  he  prescribed 
various  controlled  substances  to  a   ■ 
patient  he  knew  was  abusing  drugs,  and 
that  he  had  not  kept  adequate  records  of 
the  dispensing  of  drugs  at  his  office. 

In  January  1991,  the  Fourth  Judicial 
Drug  Task  Force  (Task  Force)  initiated 
an  investigation  of  Respondent  after 
receiving  information  from  several 
sources  that  Respondent  was 
overprescribing  controlled  substances  to 
his  patients  and  would  provide  them 
with  whatever  drugs  they  wanted.  On 
tMTo  occasions  in  early  1991,  a 
cooperating  individual  who  was  a 


patient  of  Respondent  received  100 
Xanax  tablets,  after  a  very  cursory 
physical  examination,  however 
Respondent  did  talk  to  the  individual 
about  the  individual's  anxiety  attacks. 
The  Task  Force  did  not  pursue  the 
investigation  of  Respondent  at  that  time. 

On  April  10, 1991,  as  a  result  of 
continued  investigation,  the  Division 
issued  an  Order  of  Summary 
Suspension  of  Respondent's  license  to 
practice  medicine  in  the  State  of 
Tennessee.  The  Order  asserted  that 
Respondent  was  found  guilty  of 
assaulting  a  patient  who  had  done  to  his 
office  seeking  medical  treatment, 
slapped  a  waitress  in  a  restaurant  across 
the  face  during  a  dispute  over  the  bill, 
held  a  gun  to  his  wife's  head  during  an 
argument  at  his  medical  office,  was 
found  in  contempt  of  court  for  not 
compljdng  with  a  court  order  in  his 
divorce  proceeding,  was  arrested  for 
resisting  arrest  and  unlawful  possession 
of  a  deadly  weapon,  prescribed 
phentermine,  a  Schedule  IV  controlled 
substance,  for  non-legitimate  purposes, 
and  prescribed  hydrocodone,  a 
Schedule  in  controlled  substance,  to  an 
individual  complaining  of  headaches 
after  only  a  cursory  examination  causing 
the  individual  to  become  chemically 
dependent.  The  Order  further  found  that 
in  January  1991,  Respondent  issued 
prescriptions  for  various  controlled 
substances  to  an  individual.  After 
consuming  some  of  these  drugs  the 
individual  returned  to  Respondent's 
office  and  was  injected  with  Demerol,  a 
Schedule  n  controlled  substance,  and 
Phenergan,  a  non-controlled 
prescription  substance,  even  though 
Respondent  was  aware  that  the 
individual  had  consumed  alcohol  and 
some  of  the  prescribed  controlled 
substance  prior  to  the  injections.  After 
leaving  Respondent's  office,  the 
individual  collapsed,  causing  an 
automobile  accident.  Subsequentiy,  the 
individual  required  emergency  medical 
assistance  for  drug  overdose  and 
respiratory  arrest 

On  Apnl  12, 1991,  Respondent  was 
personally  served  with  a  copy  of  the 
Order  of  Summary  Suspension  by  a 
ENvision  Investigator  who  told 
Respondent  on  two  occasion  that  in 
light  of  the  Order,  he  was  to  cease 
practicing  medicine  in  the  State  of 
Teimessee.  Also  on  April  12, 1991. 
Respimdent  surrendered  his  DEA 
Certificate  of  Registration  and  was  told 
by  a  DEA  Investigator  that  as  a  result  of 
this  surrender  he  could  no  longer 
handle  controlled  substance  in 
Tennessee. 

It  was  subsequentiy  discovered  that 
Respondent  issued  at  least  10  controlled 
substance  prescriptions  and  continued 
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to  practice  medicine  after  April  12, 
1991,  when  he  was  no  longer  autho  ized 
to  do  either.  Thereafter,  on  May  10, 
1991,  an  undercover  Task  Force  Agent 
visited  Respondent's  office  complaining 
of  elbow  pain.  Respondent  performed  a 
very  cursory  physical  examination  and 
squeezed  the  agent's  elbow  asking  if  it 
hurt,  but  did  not  perform  any  other  sort 
of  examination  or  take  any  x-rays.  The 
agent  asked  for  Valium,  to  which 
Respondent  replied  that  he  was  waiting 
for  a  shipment.  Respondent  then  gave 
the  agent  some  non-controlled 
prescription  drug  tablets,  and  charged 
him  $30.00  for  the  visit.  The  undercover 
agent  returned  to  Respondent's  office  on 
May  13. 1991,  telling  Respondent  that 
his  elbow  still  hurt.  Respondent  did  not 
examine  the  agent  on  this  occasion,  but 
gave  him  22  tablets  of  propoxyphene,  a 
Schedule  IV  controlled  substance.  The 
agent  paid  Respondent  $10.00  for  the 
visit  and  received  a  receipt  marked 
"immunization". 

On  July  23. 1991.  DEA  received  a 
telephone  call  bom  a  pharmacist 
advising  that  on  July  20, 1991,  he  had 
filled  prescriptions  for  a  Mr.  Steven 
Hayes,  issued  by  a  Dr.  George  Mills.  The 
pharmacist  indicated  that  he  late? 
compared  the  signature  on  the 
prescriptions  with  prescriptions  that 
had  been  issued  by  Respondent  and 
realized  that  the  signatures  matched. 
The  pharmacist  then  called  Dr.  Mills, 
who  stated  that  he  had  not  written  any 
prescriptions  for  a  Steven  Hayes. 

Further  investigation  revealed  that 
Respondent  had  been  placing  orders  for 
controlled  substances  with  a 
Connecticut  drug  distributor  using  his 
surrendered  DEA  registration  number. 
Respondent  placed  an  order  for 
controlled  substances  on  July  16, 1991. 
and  on  July  20, 1991,  a  DEA  agent, 
posing  as  a  United  Parcel  Service 
employee,  delivered  the  order  to 
Respondent's  residence.  Aftw 
Respondent  signed  for  the  package, 
search  warrants  were  executed  at 
Respondent's  residence  and  office.  The 
search  of  Respondent's  residence 
revealed  approximately  17,400  dosage 
units  of  various  controlled  substances, 
as  well  as  syringes  and  other  drug 
paraphernalia. 

Consequently,  on  May  10, 1991,  the 
Division  issued  a  Supplemental  Notice 
of  Charges  to  Respondent  regarding  his 
license  to  practice  medicine,  and  on 
July  23. 1991.  the  Board  of  Medical 
Examiners  (Board)  issued  a  Final  Order 
revoking  Respondent's  license  to 
practice  medicine,  retroactive  to  April 
10, 1991.  the  date  of  the  summary 
suspension  of  his  license.  The  Board 
also  prohibited  Respondent  from 
applying  fior  reinstatement  of  his 


medical  license  for  a  year  from  April  10, 

1991,  and  directed  him  to  participate  in 
the  Tennessee  Medical  Association's 
Overprescribing  and  Substance  Abuse 
Program,  cooperate  in  further  aftercare, 
take  and  pass  the  Special  Purpose 
Examination,  and  obtain  the  advocacy 
of  the  Tennessee  Medical  Association's 
Impaired  Physicians  Program. 

On  Jime  18, 1991.  as  a  result  of 
Respondent's  dispensing  of  drugs  to  the 
undercover  agent.  Respondent  was 
arrested  and  charged  with  the  sale  and 
delivery  of  a  Schedule  IV  controlled 
substance  and  the  sale  and  delivery  of 
a  legend  drug.  Thereafter,  following  the 
search  of  his  residence  in  July  1991, 
Respondent  was  arrested,  and 
eventually  indicted  in  the  State  of 
Tennessee  on  several  counts  of  unlawful 
possession  with  intent  to  deliver  or  sell 
controlled  substances.  On  January  16, 

1992.  Respondent  pled  guilty  to  one 
misdemeanor  coimt  of  delivery  of  a 
legend  drug,  one  misdemeanor  count  of 
delivery  of  a  Schedule  IV  controlled 
substance,  and  one  felony  count  of 
unlawfid  possession  of  a  Schedule  IV 
controlled  substance  with  intent  to 
deliver.  Respondent  was  sentenced  to 
four  years  imprisonment,  which  was 
stayed  in  favor  of  90  days 
imprisoimient,  four  years  supervised 
probation,  and  a  fine. 

According  to  Respondent,  the  conduct 
which  led  to  his  convictions  and 
revocation  of  his  medical  license  was 
caused  by  his  abuse  of  controlled 
substances  on  a  daily  basis  from  1988 
until  he  entered  treatment  in  1991. 
Respondent  further  testified  that  during 
that  period  he  was  "totally  in  a  panic 
and  (his)  mind  was  completely  blurred 
due  to  the  effects  of  benzodiazepines," 
and  that  he  had  "lost  all  sense  of 
feeling,  and  (his)sense  of  honesty  and 
ethics  were  gone,  because  of  the  effects 
of  drugs."  In  addition.  Respondent 
testified  that  after  he  recognized  that  he 
needed  treatment  for  his  drug  abuse,  he 
attempted  to  stop  the  order  for 
controlled  substances  that  was 
ultimately  delivered  on  July  29, 1991, 
but  was  informed  that  the  order  had 
already  been  processed. 

Beginning  m  late  July  1991.  under  the 
direction  of  the  Tennessee  Medical 
Foundation's  Impaired  Physicians 
Program.  Respondent  spent  four  months 
at  an  inpatient  treatment  facility.  He 
then  moved  to  a  halfway  house  to 
continue  his  recovery.  In  January  1992, 
he  began  serving  his  90  day  criminal 
sentence  during  which  he  continued  his 
recovery  efforts.  After  his  release  from 
)ail,  he  voluntarily  re-entered  a  halfway 
house.  Respondent  testified  that  he  has 
continued  attending  group  therapy  and 
meetings  of  Alcoholics  Anonjrmous  and 


Caducous,  a  recovery  program  for 
medical  professionals.  In  addition,  in 
compliance  with  the  conditions  for 
reinstatement  of  his  medical  license,  he 
passed  the  competency  examination  and 
particiftated  in  the  Tennessee  Medical 
Association's  Overprescribing  and 
Substance  Abuse  Program. 

On  February  23, 1993,  Respondent 
appeared  before  the  Board  seeking 
reinstatement  of  his  medical  license. 
The  Board  found  that  Respondent  had 
complied  with  the  requirements  of  its 
July  1991  Order  and  restored 
Respondent's  medical  license  without 
restrictions,  finding  that  he  was  no 
longer  a  threat  to  the  health  and  safety 
of  the  citizens  of  Tennessee.  On 
November  17, 1993,  Respondent  was 
granted  permission  by  the  Board  to 
reapply  for  a  DEA  Certificate  of 
Registration. 

Respondent  had  been  subject  to 
random  drug  screens  for  the  two  and 
one-half  years  preceding  the  hearing.  A 
representative  sampling  of  the  results 
were  introduced  into  evidence,  all  of 
which  were  negative.  Res{>ondent  also 
introduced  into  evidence  at  the  hearing 
a  letter  dated  July  10, 1995,  from  the 
Medical  Director  of  the  Tennessee 
Medical  Foundation's  Impaired 
Physicians  Program  which  documented 
Respondent's  rehabilitative  efforts,  and 
stated  that  "we  are  pleased  to  present 
Dr.  Hayes  to  you  as  a  repaired 
physician." 

Respondent  testified  that  he  has 
learned  mechanisms  to  avoid  and 
manage  stress,  such  as  discussions  with 
Caduceus  group  members  and  his 
ftiends.  attending  Alcoholics 
Anonymous  meetings,  and  writing  in  a 
journal.  He  also  testified  that  he  has 
seen  the  consequences  of  drug  abuse 
and  knows  that  he  will  lose  everything   . 
he  has  woriced  to  regain  should  he 
relapse. 

Pursuant  to  21  U.S.C.  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the  appropriate 
State  licensing  board  or  professional 
disciplinary  authority. 

(2)  The  applicant's  experience  In 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record  under 
Federal  or  State  laws  relating  to  the 
manufacture,  distribution,  or  dispensing  of 
controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to  controlled 
substances. 
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(5)  Such  other  conduct  which  may  threaten 
the  public  health  and  safety. 

These  fiactors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwarz,  Jr.,  M.D.,  Docket 
No.  88-42,  FR  16,422  (1989). 

As  to  factor  one,  the  recommendadon 
of  the  appropriate  state  licensing  board, 
it  is  imdisputed  that  in  April  1991. 
Respondent's  license  to  practice 
medicine  in  the  State  of  Tennessee  was 
summarily  suspended  and  was  revoked 
effective  April  10,  1991.  It  is  also 
undisputed  that  on  February  23, 1993, 
the  Board  of  Medical  Examiners  for  the 
State  of  Tennessee  reinstated 
Respondent's  medical  license  without 
restrictions  and  on  November  17, 1993, 
granted  Respondent  permission  to  apply 
for  a  DEA  Certificate  of  Registration. 
The  Acting  Deputy  Administrator  agrees 
with  Judge  Bittner's  conclusion  that  the 
finding  of  the  Board  that  Respondent  is 
no  longer  a  threat  to  the  health  and 
saiisty  of  the  citizens  of  Tennessee  and 
that  there  is  no  reason  to  believe  that  he 
would  again  abuse  his  DEA  registration 
privileges,  weighs  in  favor  of  finding 
that  Respondent's  registration  would 
not  be  inconsistent  with  the  public 
interest 

As  to  factor  two,  the  evidence 
presented  clearly  indicates  that 
Respondent's  experience  in  dispensing 
controlled  substances  from  1988  to  mid- 
1991  was  abysmal.  Respondent 
dispensed  controlled  substances  to 
himself,  causing  him  to  become 
addicted  to  the  drugs.  He  exhibited 
extremely  poor  judgment  in  dispensing 
controlled  substances  to  his  patients  as 
evidenced  by  his  continued  prescribing 
of  drugs  to  an  individual  he  loiew  to  be 
addicted,  and  his  injecting  a  patient 
with  Demerol  knowing  that  she  had 
already  taken  some  other  controlled 
substances  and  had  consumed  alcohol. 
In  addition,  he  continued  to  dispense 
and  prescribe  controlled  substances 
after  his  license  to  practice  medicine 
was  suspended  and  he  had  surrendered 
his  DEA  registration.  However,  as  Judge 
Bittner  noted,  Respondent  testifled  that 
his  behavior  was  caused  by  his  drug 
addiction.  Since  1991,  Respondent  has 
taken  numerous  steps  towards  recovery 
and  has  remained  drug-free. 
Accordingly,  the  Acting  Deputy 
Administrator  concurs  with  Judge 
Bittner  that  "Respondent's  past 
practices  were  reprehensible,"  however, 


"his  effOTts  at  recovery  weigh  in  his 
favor." 

Regarding  factor  three,  it  is 
undisputed  that  Respondent  pled  guilty 
and  was  convicted  of  one  felony  count 
of  possession  of  a  Schedule  IV 
controlled  substance  with  intent  to 
deliver  and  one  misdemeanor  count  of 
delivery  of  a  Schedule  IV  controlled 
substance.  However,  as  discussed  above. 
Respondent's  actions,  which  resulted  in 
these  convictions,  were  caused  by  his 
abuse  of  controlled  substances,  lliere  is 
no  evidence  that  Respondent  has 
engaged  in  such  behavior  since  1991, 
and  as  Judge  Bittner  states,  "Respondent 
appears  to  have  made  substantial 
progress  in  his  efforts  at  recovery." 

As  to  factor  four,  the  record  is  replete 
with  instances  of  Respondent's  violation 
of  Federal  and  state  laws  and 
regulations  refating  to  controlled 
substances.  On  numerous  occasions,  he 
prescribed  controlled  substances  for 
non-legitimate  medical  purposes  in 
violation  of  21  U.S.C.  841(a)(1)  21  CFJl. 
1306.04(a),  a  Tenn.  Code  Ann.  63-6- 
214(b)(12).  He  continued  to  practice 
medicine  after  his  license  was 
summarily  suspended,  and  continued  to 
use  his  surrendered  DEA  registration  to 
prescribe,  dispense  and  order  controlled 
substances  in  violation  of  21  U.S.C. 
841(a)(1)  and  21  C.F.R.  1306.03.  Finally, 
he  forged  another  doctor's  signature  on 
a  prescription  in  violation  of  21  U.S.C 
843(a)(3).  The  Acting  Deputy 
Administrator  finds  that  viofations  such 
as  these,  clearly  raise  questions  as  to 
Respondent's  fitness  to  possess  a  DEA 
Certificate  of  Registration.  Again, 
however,  the  record  supports  a  finding 
that  Respondent  conunitted  these 
violations  of  the  law  because  of  his 
addiction  to  drugs,  and  he  has  been  in 
extensive  successful  treatment  for  this 
addiction  since  1991. 

Finally,  regarding  factor  five. 
Respondent's  acts  of  physical  violence, 
including  assaulting  a  waitress  at  a 
restaurant,  a  patient  in  his  office,  and 
his  wife  at  the  medical  office,  as  well  as, 
his  arrest  for  unlawful  possession  of  a 
weapon  and  resisting  arrest,  are  of 
tremendous  concern  to  the  Acting 
Deputy  Administrator.  However,  there 
is  no  evidence  in  the  record  that 
Respondent  has  engaged  in  similar 
behavior  since  beginning  treatment  for 
his  drug  addiction  in  1991. 

Judge  Bittner  recognized  that 
Respondent  has  exhibited  in  the  past  a 
disregard  for  the  laws  and  regulations 
regarding  the  proper  handling  of 
controlled  substances.  However,  he  has 
not  abused  controlled  substances  since 
July  1991,  and  has  undertaken 
considerable  steps  towards 
rehabilitation.  Judge  Bittner  found  that 


"Respondent  appears  to  accept 
responsibility  for  his  drug  addiction  and 
actions  resulting  from  it,  and  has 
testified  that  he  knows  the 
consequences  of  relapse." 
Consequently,  Judge  Bittner  found  that 
it  would  not  be  inconsistent  with  the 
public  interest  to  issue  Respondent  a 
DEA  registration  subject  to  the  following 
conditions  for  a  period  of  three  years 
after  issuance  of  the  Certificate  of 
Registration:  (1)  Respondent  is  not  to 
order  or  dispense  controlled  substances 
except  in  a  medical  clinic  or  hospital 
environment;  (2)  Respondent  is  to 
continue  his  association  with  the 
Tennessee  Medical  Foundation's 
Impaired  Physicians  Program,  continue 
attending  Caduceus  group  meetings,  and 
continue  attending  Alcoholics 
Anonymous  or  a  similar  program;  (3) 
Respondent  is  to  continue  random  drug 
screening  at  this  own  expense;  and  (4) 
Resf>ondent  shall  maintain  a  log  of  all 
prescriptions  for  controlled  sul»tances 
he  issues,  and  is  to  submit  that  log  for 
review  to  the  Nashville  DEA  office  at 
the  end  of  each  calendar  quarter. 

Government  counsel  filed  exceptions 
to  Judge  Bittner's  recommendations 
arguing  that  "Respondent's  egregious 
conduct  evidenced  a  fack  of  regard  for 
the  responsibilities  inherent  in  a  DEA 
registration;  therefore,  such  conduct 
constitutes  the  basis  for  the  denial  of  his 
application  for  DEA  registration."  In 
support  of  its  position,  the  Government 
dted  two  previous  cases  where  an 
application  for  DEA  registration  was 
denied.  The  Government  argued  that  in 
the  case  of  James  W.  Shore,  M.D.,  61  FR 
6262  (1996),  an  application  for  DEA 
registration  was  denied  even  though  "it 
was  found  that  the  applicant's 
misconduct  occurred  nearly  ten  years 
prior,  that  the  applicant  was  foimd  to 
have  taken  responsibility  for  past 
imlawfiil  actions;  successfully 
completed  criminal  probation;  and, 
taken  a  course  on  prescribing  practices 
•  *  •."  The  Government  argued  that 
this  denial  was  based,  in  part,  "upon  the 
applicant's  demonstrated  'cavalier 
attitude'  toward  controlled  substances." 

The  Acting  Deputy  Administrator 
finds  that  the  Shore  case  is 
distinguishable  from  this  case  since  in 
Shore,  it  was  found  that  the  applicant 
was  manipulated  by  patients  and  there 
was  no  explanation  as  to  how  he  would 
avoid  being  manipulated  in  the  future. 
In  addition,  in  that  case,  it  was  found 
that  the  applicant  exhibited  a  "cavalier 
attitude"  at  the  hearing.  In  this  case. 
Respondent's  actions  were  caused  by 
his  self-abuse  of  controlled  substances 
over  more  than  five  years  ago.  He  has 
taketf  numerous  steps  towards 
continued  recover  and  he  provided 
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assurances  at  the  hearing  as  to  how  he 
would  avoid  a  relapse.  It  is  without 
question  that  Respondent  exhibited  a 
cavalier  attitude  towards  controlled 
substances  from  1988  to  mid-1991,  but 
the  evidence  in  the  record  supports  a 
Rnding  that  Respondent  has  been 
diligent  in  his  efforts  to  correct  and 
control  his  problem  and  understands 
the  severity  of  the  consequences  should 
he  begin  abusing  controlled  substances 
again. 

In  its  exceptions,  the  Government  also 
cites  to  David  W.  Bradway,  M.D..  59  PR 
6297  (1994),  arguing  that  in  that  case  the 
application  was  denied  even  though  the 
applicant  presented  evidence  regarding 
his  rehabilitbtion  from  drug  abuse,  his 
ability  to  responsibly  handle  controlled 
substances,  and  the  unlikelihood  of  his 
relapse  into  drug  abuse.  However,  the 
Acting  Deputy  Administrator  concludes 
that  in  that  case,  the  imderlying 
circumstances  of  the  applicant's  self- 
abuse  were  far  more  serious  than  the 
circumstances  surrounding 
Respondent's  abuse  of  controlled 
substances.  In  addition,  in  Bradway.  it 
was  determined  that  the  applicant  had 
"not  demonstrated  either  ethical 
conduct  nor  trustworthy  behavior  to 
warrant  the  granting  of  a  DEA  Certificate 
of  Registration."  The  Acting  Deputy 
Administrator  concludes  that 
Respondent  has  shown,  through  this 
continued  rehabilitative  efforts  even 
though  no  longer  required  by  the  State 
of  Tennessee,  that  he  can  be  trusted  to 
responsibly  handle  controlled 
substances  subject  to  the  restrictions 
recommended  by  Judge  Bittner. 

Tlie  Government  fiMher  argues  in  its 
exceptions  that  the  Acting  Deputy 
Administrator  should  not  credit 
Respondent's  explanation  that  his  use  of 
controlled  substances  caused  him  to 
exercise  poor  judgment.  The 
Government  contends  that  "(tlhe 
granting  of  a  DEA  registration  under 
such  circumstances  would  open  the 
door  for  future  litigants  to  misuse  the 
substance  abuse  defianse  in  rationalizing 
flagrant  violations  of  ccmtrolled 
substances  laws  and  regulations."  If  the 
Acting  Deputy  Administrator  accepted 
the  Government's  argument,  no 
applicant  who  had  abuse  controlled 
substances  in  the  past  would  ever  be 
granted  a  DEA  registration  regardless  of 
any  rehabilitative  efforts.  Instead,  the 
Acting  Deputy  Administrator  is  charged 
with  evaluating  the  facts  and 
circumstances  surrounding  each 
application  to  determine  whether 
registration  would  be  inconsistent  with 
the  public  interest.  In  this  case,  the 
Acting  Deputy  Administrator  concludes 
that  the  record  supports  a  finding  that 
Respcmdent's  behavior  v/as  caused  by 


his  abuse  of  controlled  substances,  and 
there  is  no  evidence  of  any  wrongdoing 
by  Respondent  since  he  entered 
treatment  in  1991. 

The  Government  alternatively  argues 
in  its  exceptions  that  should  a 
registration  be  issued  to  Respondent  it 
should  be  restricted  to  schedules  IV  and 
V  for  a  three  year  period,  thereby 
allowing  Respondent  to  demonstrate 
that  he  can  "properly  handle  controlled 
substances  in  schedules  with  the  least 
potential  for  addiction  *  *  *."  Given 
Respondent's  past  behavior,  the  Acting 
Deputy  Administrator  appreciates  the 
Government's  argument.  However,  the 
Acting  Deputy  Administrator  does  not 
believe  that  restricting  Respondent's 
registration  to  Schedules  IV  and  V 
would  better  protect  the  public  interest, 
since  the  drugs  that  Respondents  abused 
himself  were  in  Schedule  IV.  The 
Acting  Deputy  Administrator  concludes 
that  the  restrictions  recommended  by 
Judge  Bittner  are  sufficient  at  this  time 
to  monitor  Respondent's  handling  of 
controlled  substances  and  to  protect  the 
public  interest.  Therefore,  the  Acting 
E)eputy  Administrator  finds  that  it 
would  not  be  inconsistent  with  the 
public  interest  at  this  time  to  grant 
Respondent's  application  for 
registration,  provided  that  for  three 
years  after  Respondent  is  granted  a  DEA 
registration;  (1)  Respondent  is  not  to 
order  or  dispense  controlled  substances 
except  in  a  medical  clinic  or  hospital 
environment:  (2)  Respondent  is  to 
continue  his  association  with  the 
Tennessee  Medical  Foundation's 
Impaired  Physicians  Program,  continue 
attending  Caduceus  group  meetings,  and 
continue  attending  Alcoholics 
Anonymous  or  a  similar  program;  (3) 
Respondent  is  to  continue  random  drug 
screening  at  his  own  expense:  and  (4) 
Respondmit  shall  maintain  a  log  of  all 
prescriptions  for  controlled  sulxtances 
he  issues,  and  is  to  submit  that  log  for 
review  to  the  Nashville  DEA  office  at 
the  end  of  each  calendar  quarter.  The 
log  shall  include  at  a  minimum,  the 
name  of  the  patient,  the  date  the 
prescription  is  issued,  and  the  name, 
dosage  and  quantity  of  the  drug 
prescribed. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C  823 
and  28  CFR  0.100(b)  and  0.104,  hereby 
orders  that  the  application,  submitted 
by  )08^h  S.  Hayes.  MJ}.,  for  a  ENSA 
Certificate  of  Registration  in  Schedules 
n  through  V,  be  and  it  hereby  is  granted 
subject  to  the  above  described 
restrictions.  This  order  is  efiiactive 
March  10. 1997. 


Dated:  January  31, 1997. 
James  S.  Milford, 

Acting  Deputy  Administrator. 

(FR  Doc.  97-3084  Filed  2-6-97;  8:45  am] 

BIUMQ  OOOE  441»-0»-M 


Kenneth  Kleiner,  M.D.;  Revocation  of 
Registration 

On  October  20, 1995,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Kenneth  Kleiner, 
M.D.,  of  Woodside,  New  York,  notifying 
him  of  an  opportunity  to  show  cause  as 
to  why  DEA  should  not  revoke  bis  DEA 
Certificate  cf  Registration,AKl048203. 
pursuant  to  21  U.S.C.  824(a)(3),  and 
deny  any  pending  appUcations  for 
registration  pursuant  to  21  U.S.C.  823(f). 
Specifically,  the  Order  to  Show  Cause 
alleged  that  the  State  Board  for 
Professional  Medical  Conduct,  State  of 
New  York,  revoked  his  Ucense  to 
practice  medicine  in  New  York  by  Order 
dated  December  15, 1994,  and 
consequently.  Dr.  Kleiner  is  without 
state  authorization  to  handle  controlled 
substances  in  the  State  of  New  York. 

The  Order  to  Show  Cause  was 
ultimately  served  upon  Dr.  Kleiner,  and 
by  letter  dated  May  14. 1996,  Dr.  Kleiner 
requested  "an  adjournment  of  the 
hearing"  pending  the  outcome  of  civil 
litigation  concerning  his  state  medical 
license.  On  May  21, 1996,  the  Office  of 
Administrative  Law  Judges  sent  Dr. 
Kleiner  a  letter  statin.g  that  it  is  unclear 
whether  or  not  he  is  requesting  a 
hearing  and  advising  him  to  respond  by 
Jtme  5. 1996  to  request  a  hearing, 
otherwise  his  right  to  a  hearing  will  be 
deemed  waived.  Dr.  Kleiner  responded 
by  letter  dated  June  4, 1996,  stating,  "I 
respectfully  request  neither  a  hearing 
nor  a  waiver  of  such  hearing,  but  rather 
an  adjournment  until  such  time  as  the 
instant  matter  may  be  fairly  and  justly 
adjudicated,"  apparently  referring  to  his 
pending  dvil  action.  Thereafter,  on  June 
14, 1996,  Administrative  Law  Judge 
Mary  Ellen  Bittner  advised  Dr.  Kleiner 
that  pursuant  to  21  C.F.R.  1301.54(d) 
and  (e),  he  is  deemed  to  have  waived  his 
opportimity  for  a  hearing,  inasmuch  as 
he  has  not  requested  a  hearing.  Judge 
Bittner  further  advised  Dr.  Kleiner  that 
his  letters  dated  May  14  and  June  4. 
1996.  would  be  forwarded  to  the  Deputy 
Administrator  for  consideration  in 
rendering  his  decision  in  this  matter. 

The  Acting  Deputy  Administrator 
conaus  with  Judge  Bittner's  conclusion 
that  Dr.  Kleiner  has  waived  his 
opportunity  for  a  hearing.  Thnefore, 
after  considering  relevant  material  from 
the  investigative  file  in  this  matter,  as 
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well  as  Dr.  Kleiner's  letters,  the  Acting 
Deputy  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  C.F.R.  1301.54(e)  and  1301.57. 
The  Acting  Deputy  Administrator 
finds  that  by  order  dated  December  15, 
1994,  the  State  Board  for  Professional 
Medical  Conduct.  State  of  New  York 
(Board)  revoked  Dr.  Kleiner's  license  to 
practice  medicine  and  assessed  an 
$80,000  fine  against  him.  This  action 
was  based  upon  findings  that  Dr. 
Kleiner  prescribed  drugs  for  which  there 
was  no  medical  indication;  that  he 
indiscriminately  prescribed  habit- 
forming  drugs;  that  he  failed  to  produce 
medical  records  for  his  patients  despite 
being  issued  a  subpoena  for  the  records: 
that  he  willfully  harassed  a  patient;  and, 
that  he  exercised  undue  influence  on  a 
patient. 

While  Dr.  Kleiner  has  indicated  in 
letters  dated  May  14  and  June  4, 1996, 
that  there  is  pending  civil  litigation 
regarding  the  Board's  action,  there  is  no 
indication  in  the  record  that  the  Board's 
revocation  has  been  stayed  pending  the 
outcome  of  the  civil  proceeding. 
Consequently,  the  Acting  Deputy 
Administrator  finds  that  in  light  of  the 
Board's  revocation  of  Dr.  Kleiner's 
medical  license,  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  New  York. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C  802(21),  823(f),  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Earl  G.  Rozeboom  M.D.,  61 
Fed.  Reg.  60.730  (1996);  Charles  L 
Novosad,  Jr.,  M.D.,  60  Fed.  Reg.  47,182 
(1995);  Dominick  A.  Ricd,  M.D..  58  Fed. 
Reg.  51,104  (1993).  Here,  Dr.  Kleiner  is 
not  entitled  to  a  DEA  registration. 
Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  DEA  certificate 
of  Registration.  AK1048203,  previously 
issued  to  Kenneth  Kleiner,  M.D.,  be,  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  registration  be, 
and  they  hereby  are.  denied.  This  order 
is  efiiactive  March  10, 1997. 

Dated:  January  28,1  997 
Jamm  S.  MUJbtd. 

Acting  Deputy  Admiidstrafor. 

(FR  Doc.  97-3051  Filed  2-6-97;  8:45  am| 


Keith  A.  Lasko,  M.D.;  Revocation  of 
Registration 

On  March  13, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Keith  A.  Lasko,  MD., 
of  Meridian,  Mississippi,  proposing  the 
revocation  of  his  DEA  Certificate  of 
Registration  BL3109940  and  denial  of 
any  pending  applications  for  renewal  of 
such  registration  as  a  practitioner 
pursuant  to  21  U.S.C.  824(a)(3).  for  the 
reason  that  he  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Mississippi. 
The  order  also  advised  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  right  would  be  deemed 
waived. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Lasko  by  registered  mail  to  his  DEA 
registered  address,  but  was  returned  to 
DEA  with  the  notation  "attempted, 
unkown".  DEA  made  numerous  other 
attempts  to  locate  Dr.  Lasko. 
Investigators  determined  through  the 
American  Medical  Association  that  he 
was  not  currently  practicing  in  any  of 
the  other  states  where  he  was  licensed 
to  practice  medicine.  A  check  of  drivers' 
license  records  in  a  number  of  states 
revealed  that  Dr.  Lasko  did  not  have  a 
cuirrent  driver's  license  in  any  of  those 
states.  Earlier  attempts  to  deliver 
correspondence  to  Dr.  Lasko  at  various 
locations  via  registered  mail  were 
imsuccessful,  and  Dr.  Lasko  did  not 
leave  any  forwarding  address. 

TTie  Acting  Deputy  Administrator 
finds  that  DEA  has  made  numerous 
attempts  to  locate  Dr.  Lasko  and  has 
determined  that  his  whereabouts  are 
unknown.  It  is  quite  evident  that  Dr. 
Lasko  is  no  longer  practicing  medicine 
at  the  address  listed  on  his  DEA 
Certificate  of  Registration.  The  Acting 
Deputy  Administrator  concludes  that 
considerable  effort  has  been  made  to 
serve  Dr.  Lasko  with  the  Order  to  Show 
Cause  without  success.  Dr.  Lasko  is 
therefore  deemed  to  have  waived  his 
opportunity  for  a  hearing.  The  Acting 
Eteputy  Administrator  now  enters  his 
final  cnrder  in  this  matter  without  a 
hearing  and  based  on  the  investigative 
file.  21  CFR  1301.54  and  1301.57. 

The  Acting  Deputy  Administrator 
finds  that  in  June  1992,  the  Medical 
Board  of  California  filed  an  accusation 
against  Dr.  Lasko  alleging,  among  other 
things,  that  he  excessively  used 
diagnostic  procedures;  that  he 
committed  acts  of  dishonesty  in  that  he 
falsely  billed  for  diagnostic  procedures; 
and  that  he  created  false  medical 
records.  The  Medical  Board  of 
California  then  entered  a  default 


decision  revoking  Dr.  Lasko's  license  to 
practice  medicine  in  the  State  of 
California  effisctive  January  22, 1992. 

Subsequently,  on  July  24, 1992,  the 
Mississippi  State  Board  of  Medical 
Licensure  (Board)  issued  a  summons  to 
Dr.  Lasko  ordering  him  to  appear  before 
the  Board  and  alleging  that  grounds 
exist  to  take  action  against  his  license  to 
practice  medicine  in  the  State  of 
Mississippi  based  upon  the  revocation 
of  his  California  medical  license.  By 
letter  dated  October  20, 1992,  Dr.  Lasko 
informed  the  Board  that  he  no  longer 
wishes  to  practice  medicine  in  the  State 
of  Mississippi  and  "am  hereby  revoking 
my  Mississippi  medical  license." 
Thereafter,  on  November  23, 1992,  the 
Board  issued  an  Order  Accepting 
Surrender  of  License  finding  that  Dr. 
Lasko's  letter  "expresses  a  clear  intent 
to  surrender  his  license  to  practice 
medicine  in  the  State  of  Mississippi."  A 
letter  in  the  investigative  file  dated 
February  16, 1996,  from  the  Board  states 
that  its  records  indicate  that  Dr.  Lasko's 
license  expired  as  of  June  30, 1992. 
Consequently,  the  Acting  Deputy 
Administrator  finds  that  in  light  of  the 
foregoing,  Dr.  Lasko  is  not  ciirrently 
licensed  to  practice  medicine,  nor 
authorized  to  handle  controlled 
substances,  in  the  State  of  Mississippi. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f),  and  824(a)(3). 
This  prerequisite  has  be«i  consistently 
upheld.  See  Earl  G.  Rozeboom,  M.D.,  61 
FR  60,730  (1996);  Charles  L.  Novosad, 
Jr.,  M.D.,  60  FR  47,182  (1995);  Dominick 
A.  Ricci,  M.D.,  58  FR  51.104  (1993). 
Here,  Dr.  Lasko  is  not  ourently  licensed 
to  practice  medicine,  and  therefore  not 
authorized  to  handle  controlled 
substances,  in  the  State  of  Mississippi. 
Hence,  Dr.  Lasko  is  not  entitled  to  a 
DEA  registration. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  izi  U.S.C  823 
and  824  and  28  CFR  0.100(b)  and  0.104. 
hereby  orders  that  DEA  Certificate  of 
Registration  BL3109940,  previously 
issued  to  Keith  A.  Lasko.  M.D..  be,  and 
it  hereby  is.  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are.  denied.  This  order  is  effective 
March  10, 1997. 
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Dated:  Januaiy  28, 1997. 
Janes  S.  Milford, 
Acting  Deputy  Administrator. 
(PR  Doc  97-3050  Filed  2-6-97;  8:45  am) 

BNJJNQ  OOOE  4410-(»-M 

Durg  Enforcement  Administration 

David  William  Nyman,  D.O.;  Denial  of 
Application 

On  April  16, 1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  David  William 
Nyman,  D.O.,  Colorado  Springs, 
Colorado,  notifying  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA.  should  not  deny  his  application, 
dated  January  20, 1995,  for  a  DEA 
Certificate  of  Registration  pursuant  to  21 
U.S.C.  823(f),  as  being  inconsistent  with 
the  public  interest.  T^e  order  also 
notified  Dr.  Nyman  that,  should  no 
request  for  a  hearing  be  filed  within  30 
days,  his  hearing  ri^t  would  be  deemed 
waived. 

The  DEA  mailed  the  show  cause  order 
to  Dr.  Nyman  be  certified  mail,  and  a 
signed  return  receipt  dated  April  27, 
1996,  was  received  by  the  DEA. 
However,  no  request  for  a  hea;ing  or  any 
other  reply  was  received  the  DEA  from 
Dr.  Nyman  or  anyone  purporting  to 
represent  him  in  this  matter.  Therefore, 
the  Acting  Deputy  Administrator, 
finding  that  (1)  thirty  days  have  passed 
since  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  requost  for  a  he&dng 
having  been  received,  concludes  that  Dr. 
Nyman  is  deemed  to  have  waived  his 
hearing  right.  After  considering  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 
without  a  hearing  pursuant  to  21  CFR 
1301.54(e)  and  1301.57. 

The  Acting  Deputy  Administrator 
finds  that  on  March  23, 1994,  the 
Colorado  State  Board  of  Medical 
Examiners  (Board)  issued  an  order 
summarily  suspending  Dr.  Nyman 's 
license  to  practice  medicine.  This  action 
was  based  upon  the  Board's  findings 
that  Dr.  Nyman  first  came  to  the 
attention  of  the  Colorado  Physician 
Health  Program  (CPHP)  in  July  1986 
after  he  collapsed  and  an  emergency 
toxicology  report  revealed  Darvon  and 
codeine.  He  subsequently  received 
treatmsnt  with  CPHP  for  opiate  abuse. 
Dr.  Nyman  relapsed  into  substance 
abuse  and  was  hospitalized  for 
treatment  from  January  5  to  23, 1994. 
After  his  discharge,  he  participated  in 
an  intensive  outpatient  treatment 
program.  However,  on  February  22, 


1994,  CPHP  was  advised  that  Dr.  Nyman 
had  relapsed  into  substance  abuse  again. 
It  was  discovered  that  he  was  abusinr, 
the  synthetic  narcotic  Buprenex.  Dr. 
Nyman  underwent  a  fivenday  inpatient 
detoxification  program  and  then 
resumed  intensive  outpatient  treatment 
On  March  16, 1994,  CPHP  learned  that 
Dr.  Nyman  had  repeatedly  called  a 
'  pharmacy  during  the  week  of  March  7, 
1994,  in  an  attempt  to  obtain  a  personal 
order  for  Valium  and  Buprenex. 

The  Acting  Deputy  Administrator 
finds  that  as  a  result  of  the  simmiary 
suspension  of  his  license  to  practice 
medicine,  Dr.  Nyman  surrendered  his 
previous  DEA  Certificate  of  Registration, 
AN3166635. 

Subsequently,  on  November  9, 1995, 
the  Board  approved  a  Stipulation  and 
Final  Agency  Order  (Order)  wherein, 
the  suspension  of  Dr.  Nyman's  medical 
license  was  lifted.  However,  pursuant  to 
the  Order,  his  license  shall  remain 
suspended  indefinitely  until  he 
provides  evidence  indicating  that  he  has 
been  accepted  into  a  residency  program 
and  that  ms  participation  in  the 
residency  program  woiUd  be  subject  to 
terms  set  forth  in  the  Order. 

The  Acting  Deputy  Administrator 
finds  that  there  is  no  evidence  in  the 
record  that  Dr.  N^nan  has  provided  the 
Board  with  evidence  of  his  acceptance 
into  such  a  residency  program,  and 
therefore  concludes  that  Dr.  Nyman's 
medical  license  remains  suspended.  Dr. 
Nyman  has  not  presented  any  evidence 
to  the  contrary.  Thus,  the  Acting  Deputy 
Administrator  concludes  that  Dr. 
Nyman  is  not  cuirently  licensed  to 
practice  medicine  in  the  State  of 
Colorado  and  consequently  he  is  not 
currmtly  authorized  to  handle 
controlled  substances  in  the  state. 

The  DEA  does  not  have  statutory 
authority  imder  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21)  and  823(f).  This 
prerequisite  has  been  consistently 
upheld.  See  Earl  G.  Rozeboom,  M.D.,  61 
FR  60,730  (1996);  Charles  L.  Novosad, 
Jr..  M.D.,  60  FR  47.182  (1995);  Dominick 
A.  Ricci,  M.D.,  58  FR  51,104  (1993). 
Here.  Dr.  Nyman  is  not  currently 
licensed  to  practice  medicine,  and 
therefore  not  authorized  to  handle 
controlled  substances,  in  the  State  of 
Colorado.  Hence,  Dr.  Nyman  is  not 
entitled  to  a  DEA  registration.  Because, 
Dr.  Nyman  is  not  entitled  to  a  DEA 
registration  due  to  his  lack  of  state 
authorization  to  handle  controlled 
substances,  the  Acting  Deputy 
Administrator  concludes  that  it  is 


uimeoessary  to  address  whether  Dr. 
Nyman's  registration  would  be 
inconsistent  with  the  public  interest. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  0.104,  hereby 
orders  that  the  application  for  a  DEA 
Certificate  of  Registration  submitted  by 
David  William  Nyman,  D.O.,  be,  and  it 
hereby  is,  denied.  This  ordw  is  effiactive 
March  10, 1997. 

Dated:  )anuary  30, 1997. 
laBM  S.  MilfiDid, 
Acting  Deputy  Administrator. 
(FR  Doc.  97-3052  Filed  2-6-97;  8:45  am] 
MLUNQ  OOOC  1110  W  II 


Drjg  Enforcement  Adiiiinistrstion 
[DEA  Number  156N] 

Reports  of  Certain  Distrfoutfons  by 
Postal  Serv:ce  or  Privats  or 
Commercial  Carriers  to  Nonraguiated 


AQBICY:  Drug  Enforcement 
Administration  PEA),  Justice. 
ACTION:  Notice;  guidance. 


F:r:  This  notice  provides 
temporary  guidance  to  persons  who 
distribute  ephedrine,  pseudoephedrine, 
and  phenylpropanolamine,  including 
drug  products  containing  those 
chemicals,  to  nonregidated  persons  by 
either  the  Postal  Service  w  private  or 
commercial  carriers.  The 
comprehensive  Methamphetamine 
Control  Act  of  1996  requires  that,  as  of 
-October  3, 1996,  any  person  who 
engages  in  the  above  distributions  must 
make  a  monthly  report  of  each  such 
transacticm  to  the  Attorney  General  in 
such  a  manner  as  the  Attorney  General 
shall  establish  by  regulation.  This  notice 
provides  temporary  guidance  that  will 
allow  affected  persons  to  comply  Mrith 
the  new  reporting  requirements  ponding 
promulgation  of  the  appropriate 
regulations. 

FOR  FURTHER  MFOIUIATION  CONTACT: 
William  Wolf,  Jr..  Chief,  Chemical 
Operations  Section.  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration,  Washington.  D.C. 
20537.  Telephone  (202)  307-7204. 
SUPPtaefTARY  MFORMATION:  On 
October  3. 1996,  the  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(MCA)  was  signed  into  law.  Section  402 
of  the  MCA  requires  that  "(A)  Each 
regulated  person  who  engages  in  a 
transaction  with  a  nonregulated  person 
which — (i)  involves  ephedrine, 
pseudoephedrine,  or 
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phenylpropanolamine  (including  drug 
products  containing  these  chemicals); 
and  (ii)  uses  or  attempts  to  use  the 
Postal  Service  or  any  private  or 
commercial  carrier  shall,  on  a  monthly 
basis,  submit  a  report  of  each  such 
transaction  conducted  during  the 
previous  month  to  the  Attorney  General 
in  such  form,  containing  such  data,  and 
at  such  times  as  the  Attorney  General 
shall  establish  by  regulation."  Section 
402  further  requires  that  such  reports 
shall  include  the  name  of  the  purchaser, 
the  Quantity  and  form  of  the  chemical 
purcnased,  and  the  address  to  which  the 
chemical  was  sent.  The  reporting 
requirement  became  effective  on 
October  3, 1996,  and  applies  to  all 
transactions  after  that  date. 

While  the  term  nonregulated  person  is 
not  specifically  defined,  the  term 
regulated  person  is  defined  as"*  *  •a 
person  who  manufectures,  distributes, 
imports,  or  ex]X}rts  a  listed  chemical,  a 
tableting  machine,  or  an  encapsulating 
machine  or  who  acts  as  a  broker  or 
trader  for  an  international  transaction 
involving  a  listed  chemical,  a  tableting 
machine,  or  an  encapsulating  machine." 
See  21  U.S.C.  802(38).  Any  reference  to 
a  listed  chemical  in  the  statute  includes 
a  drug  product  containing  any  listed 
chemical,  whether  or  not  that  drug 
product  is  exempt  from  any  requirement 
under  the  law!  A  nonregulated  person, 
therefore,  is  a  person  vvho  does  not 
manufacture,  distribute,  import,  or 
export  a  product  containing  a  listed 
chemical,  or  a  tableting  or  encapsulating 
machine  or  who  does  not  act  as  a  broker 
or  trader  for  an  international  transaction 
involving  a  product  that  contains  a 
listed  chemical  or  for  a  tableting  or 
encapsulating  machine. 

Pending  proposal  and  promulgation 
of  final  regulations  establishing  the 
specific  procedures  to  be  followed  in 
making  the  reports,  persons  engaged  in 
the  distribution  of  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine  (including  drug 
products  containing  those  chemicals)  to 
nonregxilated  persons  by  mail  or  private 
OT  commercial  carrier  are  requested  to* 
satisfy  the  reporting  requirement  by 
submitting  the  reports  by  no  later  than 
the  15th  day  of  the  succeeding  month  to 
the  Chemical  Operations  Section,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration,  Washington.  D.C 
20537.  Attn:  Section  402  Reports. 
pvAs  established  by  the  MCA,  each 
XrepCift  must  contain  the  name  of  the 
pu^aser,  the  quantity  and  form  of  the 
ephedrine,  pseudoephedrine,  or 
pbetiylpropanolamine  purchased,  and 
rwe  address  to  which  the  chemical  was 
sent.  While  not  required  at  this  time,  the 
date  of  each  transaction,  the  trade  name 


and  the  lot  number  of  the  product 
distributed  (where  applicable)  are 
requested. 

As  noted  eariier,  the  reporting 
requirement  applies  only  to 
distributions  of  ephedrine, 
pseudoephedrine,  and 
phenylpropanolamine  via  the  postal 
service  or  private  or  commercial  carrier 
to  nonregulated  persons.  A  distributor 
does  not  have  to  report  distributions  to 
regulated  persons.  In  this  regard,  it  is 
critical  that  distributors  take  the 
appropriate  steps  to  ascertain  whether 
their  customers  are  regulated  or 
nonregulated  persons.  The  failure  of  a 
distributor  to  report  a  transaction  based 
on  a  ciistomer's  mere  representation  that 
they  are  a  regulated  person,  without 
furtiier  inquiry  to  confirm  that  status, 
may  be  groimds  for  administrative,  civil, 
or  criminal  action.  Therefore,  the 
distributor  should  take  appropriate 
steps  to  confirm  the  customer's  status  as 
a  regulated  person.  Steps  may  include 
verification  of  the  customer's  DEA 
registration  status  or,  if  they  are  not  a 
registrant,  inquiry  as  to  whether  they  are 
in  the  business  of  redistributing  the 
products  ordered. 

The  above  guidelines  are  intended  to 
provide  affected  persons  with  a 
temporary  means  to  ensure  compliance 
with  the  reporting  requirement  set  out 
in  section  402  of  the  MCA,  pending 
promulgation  of  final  regulations, 
through  notice  and  comment,  regarding 
the  reporting  requirement.  DEA  will 
publish  a  notice  of  proposed  rulemaking 
in  the  near  future  detailing  the  proposed 
amendments  to  the  regulations  in  Title 
21,  Code  of  Federal  Regulations,  part 
1310,  to  establish  the  sp>ecific  reporting 
requirements  to  be  followed. 

Any  questions  regarding  the  reporting 
requirement  set  oiit  in  section  402  of  the 
MCA  should  be  directed  to  the 
Chemical  Operations  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  telephone  (202)  307-7204. 

DEA  is  preparing  the  appropriate 
documentation  regarding  the  new 
reporting  requirement  established  by  the 
MCA  for  submission  to  the  Office  of 
Management  and  Budget  for  review, 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C,  Chapter  35. 

Dated:  January  30, 1997. 

Gene  R.  lUklip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

[FR  Doc.  97-3085  Filed  2-6-97;  8:45  am] 

■UMQ  coot  4410-Oe-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary;  Submission  for 
0MB  Review;  Comment  Request 

February  4, 1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Pa{>erwork 
Reduction  Act  of  1995  (Pub.  L  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  [Department  of 
Labor,  Departmental  Clearance  Officer, 
Theresa  M.  O'Malley  ((202)  219-5096 
ext.  143).  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  BLS,  DM, 
ESA,  ETA,  MSHA,  OSHA,  PWBA,  or 
VETS,  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  ((202)  395-7316),  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  acauacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Qualification  and  Certification 
Program. 

OMB  Number:  1219-0069,  MSHA 
Form  50004-  and  5000-7. 
Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 
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FonnNo. 

Number 
of  re- 
spond- 
ents 

Average 
time  per 
respond- 

ence 
(minutes) 

Burden 
hours 

5000-4  .. 
5000-7  .. 

633 
37 

21 
19 

221 
12 

Total 

233 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  information 
collection  contains  provisions  whereby 
persons  may  be  temporarily  qualified  or 
certified  to  perform  certain  duties  at 
coal  mines  which  are  related  to  miner 
safety  and  health  and  which  require 
specialized  expertise. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Inorganic  Arsenic  (1910.1018). 

OMB  Number:  1218-0104. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  42. 

Estimated  Time  Per  Respondent: 
Ranges  from  5  minutes  to  maintain 
records  to  12  hours  to  update 
compliance  programs. 

Total  Burden  Hours:  9,060. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,316,218. 

Description:  The  purpose  of  the 
inorganic  arsenic  standard  and  its 
information  collection  is  to  provide 
protection  for  employees  against  the 
health  effects  associated  with 
occupational  exposure  to  inorganic 
arsenic.  This  standard  requires 
employers  to  monitor  employee 
exposure,  to  provide  medical 
surveillance  and  to  maintain  employee 
exposure  monitoring  and  medical 
records.  If  exposure  levels  are  above  the 
Permissible  Exposure  Limits  (PELs), 
then  employers  must  establish  and 
implement  a  written  control  plan  to 
reduce  exposures  below  the  PELs. 
Employers  are  also  required  to  notify 
OSHA  area  offices  of  regulated  areas 
and  changes  to  regulated  areas. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Coke  Oven  Emissions 
(1910.1029). 

OMB  Number:  1218-0128. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 


Number  of  Respondents:  22. 

Estimated  Time  Per  Respondent: 
Ranges  from  5  minutes  to  maintain 
records  to  3  hours  to  update  compliance 
■  programs. 

Total  Burden  Hours:  96,379. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $2,012,684. 

Description:  The  purpose  of  the  coke 
oven  emissions  standards  and  its 
information  collection  to  provide 
protection  for  employees  against  the 
health  effects  associated  with 
occupational  exposiu«  to  coke  oven 
emission.  This  standard  requires 
employers  to  monitor  employee 
exposure,  to  provide  medical 
surveillance  and  to  maintain  employee 
exposure  monitoring  and  medical 
records.  If  exposure  levels  are  above  the 
Permissible  Exposure  Limits  (PELs),  the 
employers  must  establish  and 
implement  a  written  control  plan  to 
reduce  exposures  below  the  PELs. 
Employers  are  also  required  to  notify 
OSHA  area  offices  of  regulated  areas 
and  changes  to  regulated  areas. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  1,3  Butadiene  (1910.1051),  Final 
Rule. 

OMB  Number:  1218-0170. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Govemmehl;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  255. 

Estimated  Time  Per  Respondent: 
Ranges  from  15  seconds  to  label  a 
respirator  filter  element  to  6  hours  to 
develop  a  compliance  program. 

Total  Burden  Hours:  9,254. 

Total  Annualized  capital/startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S9.254. 

Description:  The  purpose  of  the  1,3 
butadiene  standard  and  its  information 
collection  is  designed  to  provide 
protection  for  employees  from  the 
adverse  health  effects  associated  with 
the  occupational  exposure  to  1,3 
butadiene.  The  standard  requires 
employers  to  monitor  employee' 
exposure,  to  provide  medical 
surveillance  and  to  maintain  employee 
exposure  monitoring  the  medical 
records.  If  exposure  levels  are  above  the 
action  level,  employers  must  establish 
and  implement  a  written  Ex{K)sure  Goal 
Program.  If  exposure  levels  are  above 
the  Permissible  Exposure  Limits  (PELs), 
employers  must  establish  and 


implement  a  written  compliance 

program. 

TheicM  M.  CMalley, 

Departmental  Clear-^nce  Officer. 

(PR  Doc.  97-3098  Filed  2-6-97;  8:45  am) 
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Employment  and  Training 
Administration 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  in 
Agriculture  and  Logging  in  the  United 
States:  1997  Adverse  Effect  Wage 
Rates  and  Allovrable  Charges  for 
Agricultural  and  Logging  Worlters'  ' 
Meals 

AGENCY:  U.S.  Employment  Service. 
Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  adverse  effect  wage 
rates  (AEWRs),  allowable  charges  for 
meals,  and  maximum  travel  subsistence 
reimbursement  for  1997. 

SUMMARY:  The  Director.  U.S. 
Employment  Service,  announces  1997 
adverse  effect  wage  rates  (AEWRs)  for 
employers  seeking  nonimmigrant  alien 
(H-2A)  workers  for  temporary  or 
seasonal  agricultural  labor  or  services, 
the  allowable  charges  employers  seeking 
nonimmigrant  alien  workers  for 
temporary  or  seasonal  agricultural  labor 
or  services  or  logging  work  may  levy 
upon  their  workers  when  they  provide 
three  meals  per  day,  and  the  maximum 
travel  subsistence  reimbursement  which 
a  worker  with  receipts  may  claim  in 
1997. 

AEWRs  are  the  minimum  wage  rates 
which  the  Department  of  Labor  has 
determined  must  be  offered  and  paid  to 
U.S.  and  alien  workers  by  employers  of 
nonimmigrant  alien  agricultiu^l  workers 
(H-2A  visaholders).  AEWRs  are 
established  to  prevent  the  employment 
of  these  aliens  fix>m  adversely  affecting 
wages  of  similarly  employed  U.S. 
workers. 

The  Director  also  announces  the  new 
rates  which  covered  agricultural  and 
logging  employers  may  charge  their 
woricers  for  three  daily  meals. 

Under  specified  conditions,  workers 
are  entitled  to  reimbursement  for  travel 
subsistence  expense.  The  minimum 
reimbursement  is  the  charge  for  three 
daily  meals  as  discussed  above.  The 
Director  here  announces  the  current 
maximum  reimbursement  for  workers 
with  receipts. 

EFFECTIVE  DATE:  February  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  R.  Beverly,  m.  Director.  U.S. 
Employment  Service.  U.S.  Department 
of  Labor.  Room  N-4700,  200 
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Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Telephone: 
202-21§-5257  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFOfMATION:  The 
Attorney  General  may  not  approve  an 
employer's  petition  for  admission  of 
temporary  alien  agricultural  (H-2A) 
workers  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  in  the  United  States  unless  the 
petitioner  has  applied  to  the  Department 
of  Labor  (DOL)  for  an  H-2A  labor 
certification.  The  labor  certification 
must  show  that:  (1)  there  are  not 
sufficient  U.S.  woricers  who  are  able, 
willing,  and  qualified  and  who  will  be 
available  at  the  time  and  place  needed 
to  perform  the  labor  or  services  involved 
in  the  petition;  and  (2)  the  employment 
of  the  alien  in  such  labor  or  services 
will  not  adversely  afliect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed.  8 
U.S.C  1101(a)(15)(H)(ii)(a),  1184(c).  and 
1188. 

DOL's  regulations  for  the  H-2A 
program  require  that  covered  employers 
offer  and  pay  their  U.S.  and  H-2A 
workers  r:o  less  than  the  applicable 
hourly  adverse  effect  wage  rate  (AEWR). 
20  CFR  655.102(b)(9):  see  also  20  CFR 
655.107.  Reference  should  be  made  to 
the  preamble  to  the  July  5, 1989,  final 
rule  (54  FR  28037),  which  explains  in 
great  depth  the  purpose  and  history  of 
AEWRs,  DOL's  discretion  in  setting 
AEWRs,  and  the  AEWR  computation 
methodology  at  20  CFR  655.107(a).  See 
also  52  FR  20496,  20502-20505  (June  1, 
1987). 

A.  Advene  Effisct  Wage  Rates  (AEWRs) 
for  1997 

Adverse  effiact  wage  rates  (AEWRs) 
are  the  minimum  wage  rates  which  DOL 
has  determined  must  be  offered  and 
paid  to  U.S.  and  alien  workers  by 
employers  of  nonimmigrant  (H-2A) 
agricultural  workers.  DOL  emphasizes, 
however,  that  such  employers  must  pay 
the  highest  of  the  AEWR,  die  applicable 
prevailing  wage  or  the  statutory 
minimum  wage,  as  specified  in  the 
regulations.  20  CFR  655.102(b)(9). 
Except  as  otherwise  provided  in  20  CFR 
Fart  655,-Subpart  B,  the  regionwide 
AEWR  for  all  agricultiual  employment 
(except  those  occupations  deemed 
inappropriate  under  the  special 
circumstances  provisions  of  20  CFR 
655.93)  for  which  temporary  alien 
agricultural  labor  (H-2A)  certification  is 
being  sought,  is  equal  to  the  annual 
weighted  average  hourly  wage  rate  for 
field  and  livestock  workers  (combined) 
for  the  region  as  published  annually  by 
the  U.S.  Department  of  Agriculture 


(USDA  does  not  provide  data  on 
Alaska).  20  CFR  655.107(a). 

The  regulation  at  20  CFR  655.107(a) 
requires  the  Director,  U.S.  Employment 
Service,  to  publish  USDA  field  and 
livestock  worker  (combined)  wage  data 
as  AEWRs  in  a  Federal  Register  notice. 
Accordingly,  the  1997  AEWRs  for  work 
performed  on  or  after  the  effective  date 
of  this  notice,  are  set  forth  in  the  table 
below: 

Table.— 1997  Adverse  Effect 
Wage  Rates  (AEWRs) 


state 


Alabama 

Afizona 

Arkansas „ 

CaKfomia 

Colorado  

Connecticut 

Delaware „ 

Ftorida „ 

Georgia 

Hawaii 

IdatK) 

Illinois 

Induuia 

Iowa 

Kansas , 

Kentucky  

Louisiana 

Maine 

Maryland 

MassactHJSetts  .. 

•Michigan „. 

Minnesota  

Mississippi „. 

Missouri ™ 

Montana 

Nebraska 

Nevada „ 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York  

Nortti  Carolina ... 

Nortti  Dakota 

Ohio  

OMahoma  ......._. 

Oregon 

Pennsylvania . 

Rhode  Island ..... 
South  Carolina  „ 
South  Dakota  .... 

Tennessee _ 

Texas , 

Utah 

Vermont  

Virginia  ...„„..„.„ 

Washinglon 

West  Virginia 

Wiscorain 

Wyoming _. 


1997 
AEWR 


$5.92 
5.82 
5.70 
6.53 
6.09 
6.71 
6.26 
6.36 
5.92 
8.62 
6.01 
6.66 
6.66 
6.22 
6.56 
5.88 
5.70 
6.71 
.6.26 
6.71 
6.56 
6.56 
5.70 
6.22 
6.01 
6.S6 
6.09 
6.71 
6.26 
5.82 
6.71 
5.79 
6.56 
6.66 
5.48 
6.87 
6.26 
6.71 
5.92 
6.55 
5.68 
5.48 
6.09 
6.71 
5.79 
6.87 
5.68 
6.56 
6.01 


B.  Allowable  Meal  Charges 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  offer  their  alien  and  U.S. 
workers  in  their  applications  for 


temporary  logging  and  H-2A 
agricultural  labor  certification  is  the 
provision  of  three  meals  per  day  or  free 
and  convenient  cooking  and  kitchen 
facilities.  20  CFR  655.102(b)(4)  and 
655.202(b)(4).  Where  the  employer 
provides  meals,  the  job  offer  must  state 
the  charge,  if  any,  to  the  worker  for 

meals.  

DOL  has  published  at  20  CFR 
655.102(b)(4)  and  655.111(a)  the 
methodology  for  determining  the 
maximum  amounts  covered  H-2A 
agricultural  employers  may  charge  their 
U.S.  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655.202(b)(4)  and  655.211(a)  to  covered 
H-2B  logging  employers.  These  rules 
provide  for  annual  adjustments  of  the 
previous  year's  allowable  charges  based 
upon  Consumer  Price  Index  (C3>I)  data. 

Each  year  the  maximum  charges 
allowed  by  20  CFR  655.102(b)(4)  and 
655.202(b)(4)  are  changed  by  the  same 
percentage  as  the  twelve-month  percent 
change  in  the  CPI  for  all  Urban 
Consimiers  for  Food  (CPI-U  forTood) 
between  December  of  the  year  just  past 
and  December  of  the  year  prior  to  that. 
Those  regulations  and  20  CFR 
655.111(a)  and  655.211(a)  provide  that 
the  appropriate  Regional  Administrator 
(RA),  Employment  and  Training 
Administration,  may  permit  an 
employer  to  charge  workers  no  more 
than  a  higher  maximum  amount  for 
providing  them  with  three  meals  a  day, 
if  justified  and  sufficiently  documented. 
Each  year,  the  higher  maximum 
amoimts  permitted  by  20  CFR 
655.111(a)  and  655.211(a)  are  changed 
by  the  same  percentage  as  the  twelve- 
month percent  change  in  the  CPI-U  for 
Food  between  December  of  the  year  just^ 
past  and  December  of  the  year  prior  to 
that.  The  regulations  requfre  the 
Director,  U.S.  Emplojrment  Service,  to 
make  the  annual  adjustments  and  to 
cause  a  notice  to  be  published  in  the 
Federal  Register  each  calendar  year, 
announcing  annual  adjustments  in 
allowable  charges  that  may  be  made  by 
covered  agricultural  and  logging 
employere  for  providing  three  meals 
daily  to  their  U.S.  and  alien  workers. 
The  1996  rates  were  published  in  a 
notice  on  February  8, 1996  at  61  FR 
480O. 

DOL  has  determined  the  percentage 
change  between  December  of  1995  and 
December  of  1996  for  the  CPI-U  for 
Food  was  3.3  percent. 

Accordingly,  the  maximum  allowable 
charges  under  20  CFR  655.102(b)(4), 
655.202(b)(4),  655.111,  and  655.211 
were  adjusted  using  this  percentage 
change,  and  the  new  permissible 
charges  for  1997  are  as  follows:  (1)  for 
20  CFR  655.102(b)(4)  and  655.202(b)(4), 
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the  charge,  if  any,  shall  be  no  more  than 
$7.41  per  day,  unless  the  RA  has 
approved  a  higher  charge  pursuant  to  20 
CFR  655.111  or  655.211(b):  for  20  CFR 
655.111  and  655.211.  the  RA  may 
permit  an  employer  to  charge  workers 
up  to  $9.25  per  day  for  providing  them 
with  three  meals  per  day,  if  the 
employer  justifies  the  charge  and 
submits  to  the  RA  the  documentation 
required  to  support  the  higher  charge. 

C  Maximum  Travel  Subsistence 
Expense 

The  regulations  at  20  CFR 
655.102(b)(5)  establish  that  the 
minimum  daily  subsistence  expense 
related  to  travel  expenses,  for  which  a 
worker  is  entitled  to  reimbursement,  is 
the  employer's  daily  charge  for  three 
meals  or,  if  the  employer  makes  no 
charge,  the  amount  permitted  under  20 
CFR  655.104(b)(4).  The  regulation  is 
silent  about  the  maximvun  amount  to 
which  a  qualifying  worker  is  entitled. 

The  Department,  in  Field 
Memorandum  42-94,  established  that 
the  maximum  is  the  meals  component 
of  the  standard  CONUS  (continental 
United  States)  per  diem  rate  established 
by  the  General  Services  Administration 
(GSA)  and  published  at  41  CFR  Ch.  301. 
The  CONUS  meal  component  is  now 
$28.00  per  day. 

Workers  who  qualify  for  travel 
reimbursement  are  entitled  to 
reimbursement  up  to  the  CONUS  meal 
rate  for  related  subsistence  when  they 
provide  receipts.  In  determining  the 
appropriate  amount  of  subsistence 
reimbursement,  the  employer  may  use 
the  GSA  system  under  which  a  traveler 
qualifies  for  meal  expense 
reimbiusement  per  quarter  of  a  day. 
Thus,  a  worker  whose  travel  occurred 
during  two  quarters  of  a  day  is  entitled, 
with  receipts,  to  a  maximum 
reimbursement  of  $14.00.  If  a  worker 
has  no  receipts,  the  employer  is  not 
obligated  to  reimburse  above  the 
minimum  stated  at  20  CFR  655.102(b)(4) 
as  specified  above. 

Signed  at  Washington,  D.C.,  this  31st  day 
of  January  1997. 
John  R.  Beverly 

Director.  U.S.  Employment  Service. 
[FR  Doc  97-3095  Filed  2-6-97;  8:45  am) 
nULINO  COM  4610-30-M 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  97-11; 
Application  D-09707] 

Class  Exemption  for  the  Receipt  of 
Certain  Investment  Services  by 
Individuals  for  Whose  Benefit 
Individual  Retirement  Accounts  or 
Retirement  Plans  for  Self-Employed 
Individuals  Have  Been  Established  or 
Maintained 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor. 

ACTION:  Grant  of  class  exemption. 

SUMMARY:  This  document  contains  a 
final  class  exemption  from  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  the  Internal 
Revenue  Code  of  1986  (the  Code).  The 
class  exemption  permits  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an 
individual  retirement  account  (IRA)  or, 
it  self-employed,  a  Keogh  Plan  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
broker-dealer,  provided  that  the 
conditions  of  the  exemption  are  met. 
The  exemption  affects  individuals  with 
beneficial  interests  in  such  plans  who 
receive  such  services  as  well  as  the 
broker-dealers  who  provide  such 
services. 

EFFECTIVE  DATE:  February  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Padams,  Office  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor.  ^202)  219-8971, 
(This  is  not  a  toll-free  number);  or  Paul 
D.  Mannina,  Plan  Benefits  Security 
Division,  Office  of  Solicitor,  U.S. 
Department  of  Labor  (202)  219-9141, 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On  July 
31, 1996,  the  Department  of  Labor  (the 
Department)  published  a  notice  in  the 
Federal  Ref^er  (61  FR  39996)  of  the 
pendency  of  a  proposed  class  exemption 
bom  the  restrictions  of  sections 
406(a)(1)(D)  and  406(b)  of  ERISA  and 
the  sanctions  resulting  from  the 
application  of  sections  4975  (a)  and  (b), 
4975(c)(3)  and  408(e)(2)  of  the  Code  by 
reason  of  section  4975(c)(1)  (D),  (E)  and 
(F)  of  the  Code.  This  exemption  was 
requested  in  an  exemption  appfication 
filed  on  behalf  of  the  Securities  Industry 
Association  (the  SIA  or  the  Applicant). 
The  application  was  filed  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 


forth  in  29  CFR  part  2570,  subpart  B,  (55 
FR  32836,  August  10, 1990.) ' 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  or  request  a  public  hearing  on 
the  proposal.  No  requests  for  a  pubUc 
hearing  were  received  by  the 
Department.  Two  public  comments 
were  received  by  the  Department.  Upon 
consideration  of  the  record  as  a  whole, 
the  Department  has  determined  to  grant 
the  proposed  exemption  subject  to 
certain  modifications.  These 
modifications  and  the  comments  are 
discussed  below. 

Discussion  of  the  Comments  Received 

One  commenter  sought  clarification  of 
the  language  in  the  preamble  to  the 
notice  of  proposed  exemption  which 
addressed  the  Investment  Company 
Institute's  inquiry  as  to  whether  the 
exemption  would  provide  relief  for  a 
relationship  brokerage  program  whereby 
a  broker-dealer  offers  reduced  sales 
charges  with  respect  to  the  purchase  of 
investment  company  shares  as  the  size 
of  the  purchase  increases.  In  this  regard, 
a  broker-dealer  would  aggregate  total 
purchases  of  all  of  a  customer's 
accounts,  including  IRAs  and  Keogh 
Plans.  Thus,  a  broker-dealer  would  set 
a  schedule  of  commissions  or  rates  that 
vary  according  to  the  size  of  the 
transaction.  Specifically,  the  commenter 
requests  that  the  Department  clarify  that 
the  exemption  covers  "rights  of 
accumulation"  programs  as  described  in 
the  National  Association  of  Securities 
Dealers'  Rules  of  Fair  Practice  in  which 
a  broker  dealer  takes  into  account  both 
a  customer's  present  purchases  of  shares 
and  the  aggregate  quantity  of  securities 
previously  purchased  by  the  customer. 
The  Department  notes  that  such 
programs  would  be  covered  by  the 
exemption  provided  that  all  the 
conditions  of  the  exemption  are 
satisfied. 

In  addition,  the  commenter  requests 
that  the  Department  reconsider  its  views 
stated  in  footnote  8  of  the  Preamble 
relating  to  "letter  of  intent  programs"  in 
which  broker-dealers  reduce  sales 
commissions  based  on  the  aggregate  of 
a  customer's  actual  purchases  and 
anticipated  purchases  over  a  specified 
period  of  time,  as  agreed  to  by  the 
customer  (the  Target  Amount).  The 
commenter  states  that  the  letter  of  intent 
is  not  a  binding  obligation  on  the 
customer  to  piuchase  the  Target 
Amount.  Rather,  if  the  customer  holds 


<  Section  102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978)  generally 
transferred  the  authority  of  the  Secretary  of  the 
Treasury  to  issue  administrative  exemptions  under 
section  4975(cH2)  of  the  Code  to  the  Secretary  of 
Labor. 
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l^s  tkan  the  Target  Amount  in  his 
accounts  at  the  end  of  the  specified 
period,  the  sales  charge  is  adjusted 
upward  for  the  shares  purchased  during 
such  period,  and  the  customer  is 
required  to  pay  the  same  sales  charge  he 
would  have  paid  if  he  had  not 
participated  in  the  letter  of  intent 
program.  For  example,  an  individual 
purchases  shares  of  a  mutual  fund 
under  a  letter  of  intent  program  which 
requires  the  individual  to  purchase  a 
total  of  $100,000  of  mutual  fund  shares 
within  13  months  of  the  initial 
purchase.  The  individual  makes  an 
initial  purchase  of  $2,000  for  his  or  her 
IRA  account,  hi  addition,  the  individual 
makes  a  $3,000  purchase  for  a  non-IRA/ 
Keogh  account  and  pays  a  reduced  sales 
charge  associated  with  both  purchases. 
An  escrow  arrangement  is  established 
with  regard  to  the  $5,000  in  purchases 
to  secure  payment  of  the  higher  sales 
charge  in  the  event  the  investor  fails  to 
purchase  the  intended  number  of  shares 
during  the  speciBed  period.  During  the 
13-month  period,  the  individual  only 
purchases  another  $5,000  amount  for 
his  non-IRA/Keogh  account.  In 
accordance  with  the  program,  an 
unreduced  sales  charge  must  be 
reinstated,  the  broker-dealer  would 
assess  each  account  its  prorata  share  of 
the  reinstated  sales  charge.  Thus,  the 
IRA  would  only  pay  20%  of  the  total 
amount  of  money  owed  for  the 
reinstated  sales  charge  (the  IRA 
purchased  $2,000  of  the  total  $10,000 
purchased  or  20%).  The  conunenter 
represents  that  under  letter  of  intent 
programs,  IRA  and  Keogh  Plans  would 
be  treated  as  favorably  as  any  other  type 
of  account  that  a  broker-dealer  includes 
in  the  letter  of  fntent  program.  Based 
upon  the  commenter's  assertion  that  the 
IRA  and  Keogh  Plans  only  will  be 
assessed  that  portion  of  the  reinstated 
sales  charges  related  to  the  IRA  and 
Keogh  Plan  purchases,  the  Department 
is  of  the  view  that  letter  of  intent 
programs  would  be  covered  by  the  class 
exemption. 

Another  conunenter  urged  the 
Department  to  modify  the  definition  of 
an  individual  retirement  account  to 
include  simple  retirement  accounts  as 
described  in  section  408(p)  of  the  Code. 
The  Small  Business  Job  Protection  Act 
of  1996  (Pub.  L.  104-188),  effective  for 
taxable  years  beginning  after  December 
31, 1996,  amended  section  408  of  the 
Code  to  permit  simple  retirement 
accounts.  In  this  regard,  the  commenter 
states  that  section  408(p)(7)  provides 
that  participants  of  simple  employee 
pensions  have  the  unrestricted  authority 
to  transfer  their  account  balances 
without  cost  or  penalty  to  simple 
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retirement  accounts  sponsored  by 
different  financial  institutions,  "the 
Department  finds  merit  in  this  comment 
and  has  modified  section  111(b)  of  the 
exemption  to  include  simple  retirement 
accounts.  The  same  commenter  urges 
the  Department  to  clarify  the  definition 
of  account  value  to  include  insured 
investment  accounts  or  insured  savings 
accounts.  According  to  the  commenter, 
such  accounts  are  established  in  a 
separate  bank  and  are  insured  by  a 
federal  deposit  agency.  Broker-dealers 
establish  insured  savings  accounts 
whereby  the  uninvested  cash  in  a 
clients  account  is  swept  into  a  separate 
bank  account  for  a  client  rather  than 
into  a  money  market  fund.  Clients  may 
select  such  an  account  as  a  sweep 
vehicle  because  the  assets  in  the  bank 
account  are  insured  by  federal  deposit 
insurance  up  to  the  maximum  permitted 
by  law.  In  this  regard,  the  commenter 
represents  that  a  separate  program  may 
be  maintained  for  the  broker-dealer's 
retirement  account  clients.  In  response 
to  the  comment,  the  Department  has 
clarified  section  Ill(d)  to  include 
accounts  that  are  insured  by  a  federal 
deposit  insurance  agency  and  that 
constitute  deposits  as  that  term  is 
defined  in  section  29  CFR  2550.408(b)- 
4(c)(3). 

General  InfiDrmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  In  accordance  with  section  408(a) 
of  ERISA  and  section  4975(c)(2)  of  the 
Code,  and  based  upon  the  entire  record, 
the  Department  finds  that  the  exemption 
is  administratively  feasible,  in  the 
interests  of  the  IRAs  and  Keogh  Plans 
and  their  participants  and  beneficiaries 
and  protective  of  the  rights  of 
participants  and  beneficiaries  of  such 
plans. 

(2)  The  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  ERISA  and  the  Code 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiulhermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative 
exemption  is  not  dispositive  of  whether 
the  transacti(m  is  in  fiact  a  prohibited 
transaction. 

(3)  The  exemption  is  appUcable  to  a 
transaction  only  if  the  conditions 
specified  in  the  class  exemption  are 
met. 

Exemption 

Accordingly,  the  following  exemption 
is  granted  under  the  authority  of  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 


2570,  subpart  B.  (55  FR  32836,  August 
10, 1990). 

Section  I:  Covered  Transactions 

EfCBctive  February  7, 1997,  the 
restrictions  of  sections  406(a)(1)(D)  and 
406(b)  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  including  the  loss  of 
exemption  of  an  IRA  pursuant  to  section 
408(e)(2)(A)  of  the  Code,  by  reason  of 
section  4975(c)(1)(D),  (E)  and  (F)  of  the 
Code,  shall  not  apply  to  the  receipt  of 
services  at  reduced  or  no  cost  by  an 
individual  for  whose  benefit  an  IRA  or, 
if  self-employed,  a  Keogh  Plan,  is 
established  or  maintained,  or  by 
members  of  his  or  her  family,  from  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934 
pursuant  to  an  arrangement  in  which 
the  account  value  of,  or  the  fees 
incurred  for  services  provided  to,  the 
IRA  or  Keogh  Plan  is  taken  into  account 
for  purposes  of  determining  eligibility  to 
receive  such  services,  provided  that 
each  condition  of  Section  II  of  this 
exemption  is  satisfied. 

Section  II:  Conditions 

(a)  The  IRA  or  Keogh  Plan  whose 
account  value  or  whose  fees  are  taken 
into  account  for  purposes  of 
determining  eligibility  to  receive 
services  imder  the  arrangement  is 
established  and  maintained  for  the 
exclusive  benefit  of  the  participant 
covered  under  the  IRA  or  Keogh  Plan, 
his  or  her  spouse  or  their  beneficiaries. 

(b)  The  services  offered  under  the 
relationship  brokerage  arrangement 
must  be  of  the  type  that  the  broker- 
dealer  itself  could  offer  consistent  with 
all  applicable  federal  and  state  laws 
regulating  broker-dealers. 

(c)  The  services  offered  under  the 
arrangement  are  provided  by  the  broker- 
dealer  (or  an  affiliate  of  the  broker- 
dealer  in  the  ordinary  course  of  the 
broker-dealer's  business  to  customers 
who  qualify  for  reduced  or  no  cost 
services,  but  do  not  maintain  IRAs  or 
Keoah  Plans  with  the  broker-dealer. 

(d)  For  purposes  of  determining 
eligibility  to  receive  services,  the 
arrangement  satisfies  one  of  the 
following: 

(i)  Eligibility  requirements  based  on 
the  account  value  of  the  IRA  or  Keogh 
Plan  are  as  favorable  as  any  such 
requirements  based  on  the  value  of  any 
other  type  of  account  which  the  broker- 
dealer  includes  to  determine  eligibility; 
and 

(ii)  Eligibility  requirements  based  on 
the  amount  of  fees  incurred  by  the  IRA 
or  Keogh  Plan  are  as  favorable  as  any 
requirements  based  on  the  amount  of 
fees  incurred  by  any  other  type  of 
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account  which  the  broker-dealer 
includes  to  determine  eligibility. 

(e).  The  combined  total  of  all  tees  for 
the  provision  of  services  to  the  IRA  or 
Keogh  Plan  is  not  in  excess  of 
reasonable  compensation  within  the 
meaning  of  section  4g75(d)(2)  of  the 
Code. 

(f)  The  investment  performance  of  the 
IRA  or  Keogh  Plan  investment  is  no  less 
favorable  than  the  investment 
performance  of  an  identical 
investment(s)  that  could  have  been 
made  at  the  same  time  by  a  customer  of 
the  broker-dealer  who  is  not  eligible  for 
(or  who  does  not  receive)  reduced  or  no 
cost  services. 

(g)  The  services  offered  under  the 
arrangement  to  the  IRA  or  Keogh  Plan 
customer  must  be  the  same  as  are 
ofiisred  to  non-IRA  or  non-Keogh  Plan 
customers  with  account  values  of  the 
same  amount  or  the  same  amount  of  fees 
generated. 

Section  HI:  Definitions 

The  following  definitions  apply  to 
this  exemption: 

(a)  The  term  "broker-dealer"  means  a 
brokernlealer  registered  under  the 
Seciuides  Exchange  Act  of  1934. 

(b)  The  term  "IRA"  means  an 
individual  retirement  account  described 
in  Code  section  408(a).  For  purposes  of 
this  exemption,  the  term  IRA  shall  not 
include  an  IRA  which  is  an  employee 
benefifplan  covered  by  Title  I  of  ERISA, 
except  for  a  Simplified  Employee 
Pension  (SEP)  described  in  section 
408(k)  of  the  Code  or  a  Simple 
Retirement  Account  described  in 
section  408(p)  of  the  Code  which 
provides  participants  with  the 
uiuestricted  authority  to  transfer  their 
balances  to  IRAs  or  Simple  Retirement 
Accounts  sponsored  by  different 
financial  institutions. 

(c)  The  term  "Keogh  Plan"  means  a 
pension,  profit-sharing,  or  stock  bonus 
plan  qualified  under  Code  section 
401(a)  and  exempt  &t>m  taxation  imder 
Code  section  SOl(a)  imder  which  some 
or  all  of  the  participants  are  employees 
described  in  section  401(c)  of  the  Code. 
For  purposes  of  this  exemption,  the 
term  Keogh  Plan  shall  not  include  a 
Keogh  Plan  which  is  an  employee 
benefitplan  covered  by  Titie  I  of  ERISA. 

(d)  The  term  "account  value"  means 
investments  in  cash  or  securities  held  in 
the  account  for  which  market  quotations 
are  readily  available.  For  purposes  of 
this  exemption,  the  term  cash  shall 
include  savings  accounts  that  are 
insured  by  a  federal  deposit  insurance 
agency  that  constitute  deposits  as  that 
term  is  defined  in  section  29  CFR 
25S0.408b-4(c)(3).  Hie  term  account 
value  shall  not  include  investments  in 


securities  that  are  oSined  by  the  broker- 
dealer  (or  its  affiliate]  exclusively  to 
IRAs  and  Keogh  Plans. 

(e)  An  aCBliate  of  a  broker-dealer 
includes  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with  the  broker- 
dealer.  The  term  control  means  the 
power  to  exercise  a  ccmtrolling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(f)  The  term  "members  of  his  or  her 
femily"  refers  to  beneficiaries  of  the 
individual  for  whose  benefit  the  IRA  or 
Keogh  Plan  is  established  or 
maintained,  m^o  would  be  members  of 
the  family  as  that  term  is  defined  in 
Code  section  4975(e)(6),  or  a  brother,  a 
sister,  or  spouse  of  a  brother  or  sister. 

(g)  The  term  "service"  includes 
incidental  products  of  a  de  minimis 
value  whidi  are  directiy  related  to  the 
provision  of  services  covered  by  the 
exemption. 

(h)  The  term  "fees"  means 
commissions  and  other  fees  received  by 
the  broker-dealer  from  the  IRA  or  Keogh 
Plan  for  the  provision  of  services, 
including,  but  not  limited  to,  brokerage 
commissions,  investment  management 
fees,  custodial  fees,  and  administrative 
fees. 

Signed'St  Washington,  DC,  this  3l8t  day  of 
January  1997. 
AUb  D.  Lebowitz, 

Deputy  Assistant  Secretary  for  Progmm 
Operations,  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of  Labor. 
(PR  Doc  97-3030  Filed  2-6-97;  8:45  am) 


Advtoory  Council  on  Employee  Welfara 
and  Pension  Benefit  Plans;  Notice  of 


Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (QUSA),  29 
U.S.C  1142,  a  pubUc  meeting  of  the 
Advisory  Council  on  Employee  Welfere 
and  Pension  Benefit  Plans  will  be  held 
March  6. 1997,  in  Room  S2508,  U.S. 
Department  of  Labor  Building,  Third 
and  Constitution  Avenue,  N.W., 
Washington,  DC  20210. 

Hie  purpose  of  the  meeting,  which 
will  b^in  at  IKX)  p.m.  and  end  at 
approximately  3:30  p.m.,  is  to  consider 
the  items  listed  below  and  to  invite 
pubUc  comment  on  any  aspect  of  the 
administration  of  ERISA. 
L  Welcome  and  Introduction  of  New 

Council  Members 
n.  Assistant  Secretary's  Report 

A.  PWBA  Priorities  for  1997 

B.  Announcement  of  Coimcil  Chair 
and  Vice  Chair 


m.  Introduction  of  PWBA  Senior  Staff 
and  Swearing  In  of  New  Members 

IV.  Report  of  Advisory  Council  Working 

Groups  (1996  Term) 

V.  Determination  of  Council  Working 

Groups  for  1997 

VI.  Statements  bom  the  General  Public 
Vn.  Adjourn 

Members  of  the  public  are  encouraged 
io  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
February  27, 1997  to  Sharon  Morrissey, 
Acting  Executive  Secretary,  ERISA 
Advisory  Council,  U.S.  Department  of 
Labor,  Suite  N-5677,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Advisory  Council  should  forward  their 
request  to  the  Acting  Executive 
Secretary  or  telephone  (202)  219-8753. 
Oral  presentations  will  be  Umited  to  ten 
minutes,  but  extended  statements  may 
be  submitted  for  the  record.  Individuals 
with  disabilities,  who  need  special 
accommodations,  should  contact  Sharon 
Morrissey  by  February  27.  at  the  address 
indicated. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Acting  Executive  Secretary  of  the 
Advisory  Council  at  the  above  address. 
Papers  will  be  accepted  and  included  in 
the  record  of  the  meeting  if  received  on 
or  before  February  27. 1997. 

Signed  at  Washington,  DC,  this  3Td  day  of 
Febivary,  1997. 
OknaBeig, 

Assistant  Secretary,  Pension  and  Welfare 
Benefits  Administration. 
(PR  Doc  97-3094  Filed  2-«-97: 8:45  am] 


NUCLEAR  REGULATORY 


(DoekM  No&  50-282  and  SO-aoq 

Northern  States  Power  Compeny; 
Notice  of  Consideration  of  Issuance  of 
Amendnienta  to  Facility  Opeiatlng 
Ucenaes,  Proposed  No  Significant 
Hezsfds  ConsMsration  Determination, 
and  Opportunity  for  a  Hearirtg 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Oiwrating  License  Nos.  DPR-42 
and  DPR-60  issued  to  Northern  States 
Power  Company  (the  licensee),  for 
operation  of  the  Prairie  Island  Nuclear 
Generating  Plant.  Units  1  and  2,  located 
in  Goodhue  County,  Minnesota. 
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The  proposed  amendments  would 
change  the  Bases  for  the  technical 
specifications  and  the  licensing  basis  for 
the  operating  licenses  relating  to  the 
cooling  water  system  emergency  intake 
line  flow  capacity.  The  hcensee 
determined  through  testing  that  the 
emergency  intaiie  line  flow  capacity  was 
less  than  the  design  value  stated  in  the 
Updated  Final  Safety  Analysis  Report 
(USAR).  The  propo^d  changes  reflect 
the  use  of  operator  actions  to  control 
cooling  water  system  flow  following  a 
seismic  event.  The  proposed  changes 
also  reclassify  the  intake  canal  for  use 
during  a  seismic  event,  which  would  be 
an  additional  source  of  cooling  water 
during  a  seismic  event. 

In  its  letter  dated  January  29, 1997, 
the  licensee  requested  that  this 
amendment  be  reviewed  under  exigent 
circumstances.  Prairie  Island  Unit  2 
shut  down  for  refueling  on  January  25, 
1997,  and  is  scheduled  to  restart  on 
March  5, 1997.  Without  review  and 
approval  of  this  license  amendment 
request  by  the  end  of  the  Unit  2  outage, 
Prairie  Island  would  be  prevented  from 
resumption  of  plant  operation. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations.  

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
i-equest  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
praviously  evaluated. 

Probability 

The  accident  of  concern  for  this  issue  is  a 
seismic  event  None  of  the  proposed  changes 
can  have  any  eflect  on  the  probability  of  a 
seismic  event. 

Consequences 

(1)  The  intake  canal  has  been  evaluated  for 
stability  during  a  postulated  seismic  event 


The  results  of  the  evaluation  demonstrates 
that  the  banks  of  the  canal  will  not  liquefy 
or  lose  strength  during  the  event.  Therefore, 
tailing  credit  for  the  intake  canal  stability 
does  not  increase  the  consequences  of  an 
accident  previously  evaluated. 

(2)  The  use  of  operator  action  for  systems 
important  to  safety  to  perform  prof)erly  has 
been  evaluated.  There  are  adequate 
indications  to  allow  the  operator  to  recognize 
the  occurrence  of  the  event.  A  procedure 
provides  guidance  to  the  operator  for 
reducing  cooling  water  system  demand.  This 
procedure  is  available  in  the  control  room 
and  all  actions  are  accomplished  in  the 
control  room.  Adequate  time  is  available  for 
the  operator  to  perform  the  tasks  and  to  get 
feedback  on  the  actions'  success  or  failure. 
The  operators  have  been  trained  on  the  use 
of  the  procedure  and  continuing  training  is 
planned.  Therefore,  the  use  of  operator  action 
does  nut  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated. 

(3)  The  potential  for  operator  acts  of 
omission  or  commission  while  reducing 
cooling  water  system  demand  has  been  , 
evaluated. 

An  operator  act  of  omission  while  initially 
performing  the  procedure  to  reduce  cooling 
water  flow  could  result  in  cooling  water 
system  demand  exceeding  the  emergency 
intake  line  capacity.  However,  due  to  the 
long  time  period  within  which  the  procedure 
must  he  implemented,  control  room 
management  oversight  and  control  room 
indications  and  alarms,  it  is  unlikely  that  this 
condition  would  not  be  corrected.     -> 

Three  types  of  operator  acts  of  conunission 
while  performing  the  procedure  to  reduce 
cooling  water  flow  were  considered.  (1)  Acts 
which  could  increase  flow  and  damage  the 
cooling  water  pumps  are  not  credible  since 
the  cooling  water  system  flow  is  assumed  to 
be  near  its  maximum  due  to  loss  of  the 
instrument  air  and  non-safeguards  power 
when  the  earthquake  occiu^.  (2)  Acts  which 
would  reduce  flow  to  systems  required  for 
safe  shutdown  of  the  plant  were  evaluated. 
These  acts  would  be  indicated  by  control 
room  alarms  and  corrected  oi  out-plant 
actions  would  be  required  which  involves 
more  than  a  simple  act  of  commission,  thus, 
loss  of  function  of  supported  systems  due  to 
loss  of  cooling  water  flow  is  not  considered 
credible.  (3)  Acts  which  isolate  a  cooling 
water  pump  incorrectly  were  considered. 
This  is  a  long  term  wear  issue,  but  not  a 
pump  failure  issue. 

Operator  acts  of  omission  or  commission 
have  also  been  evaluated  probabilistically. 
This  evaluation  demonstrated  that  the 
prot)ability  of  an  act  of  omission  or 
commission  is  comparable  to  or  less  than 
other  operator  evolutions  which  have 
previously  been  licensed  for  effiactive 
performance  of  systems  important  to  safety. 
This  compliments  the  conclusions  from  the 
deterministic  evaluation  that  these  changes 
do  not  involve  a  significant  increase  in  the 
probability  of  a  previously  evaluated 
accident 

Therefore,  the  potential  of  an  operator  act 
of  omission  or  commission  does  not 
significantly  increase  the  consequences  of  an 
accident  previously  evaluated. 


2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  Cooling  Water  System  is  provided  in 
the  plant  to  mitigate  accidents  and  it  is  not 
a  design  basis  accident  initiator,  thus  these 
proposed  changes  do  not  increase  the 
possibility  of  a  new  or  different  kind  of 
accident 

The  consideration  of  operator  acts  of 
omission  or  commission  is  limited  to  those 
acts  arising  from  performance  of  the  cooling 
water  load  management  procedure.  The 
evaluation  of  these  actions  showed  that  a 
new  or  different  type  of  accident  is  not 
created. 

In  total,  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  would  not  be  created  by 
these  changes  to  the  plant  Ucensing  basis  or 
amendments  to  the  Cooling  Water  Technical 
Specifications. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  current  Technical  Specifications 
requirements  for  safe  operation  of  the  Prairie 
Island  plant  are  maintained  or  increased. 
Plant  margin  of  safety  may  be  reduced  by  the 
reduced  flow  capacity  of  the  emergency 
intake  line.  However,  plant  margin  is 
restonid  by  the  remedial  operator  actions 
which  preserve  safe  plant  operation.  Analysis 
shows  that  the  intake  canal  will  not  fail 
during  a  seismic  event  and  thus  sufficient 
time  for  reducing  cooling  water  system 
demand  is  jjrovided.  The  procedure  for 
reducing  cooling  water  demand  has  been 
demonstrated  on  the  plant  simulator  and 
operators  have  been  trained.  This  procedure 
can  be  performed  entirely  from  the  control 
room.  Thus,  the  changes  proposed  in  this 
license  amendment  request  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
Additionally,  probabilistic  evaluation 
complements  the  conclusion  that  the 
Ukelihood  for  successful  reduction  of  the 
cooling  water  system  flow  is  very  high. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  conunents  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
foilure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
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shutdown  of  the  facility,  the 
Commission  may  issue  ihe  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubUc 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  acticm  will 
occiu*  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  dso  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  fit}m  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washmgton,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  10. 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall,  Mirmeapolis,  Minnesota.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 


Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affiected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
mth  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  p>etitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing. 

The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  {>ermitted  to 
participate  as  a  party. 


Those  permitted  to  intervene  become 

[tarties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significuit  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toU-fiee  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  N. 
Hannon,  Director,  Project  Directorate 
m-l:  petitioner's  name  and  telephone 
nimiber,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001,  and  to  Jay  Silberg,  Esq.,  Shaw, 
Pittman,  Potts,  and  Trowbridge.  2300  N 
Street,  NW,  Washington.  DC  20037. 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 


5860 


Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7,  1997  /  Notices 


should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  fi.'rther  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  29, 1997, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Minnesota  55401. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Cbinmission 
Beto  A.  wretxslf 

Project  Manager,  Project  Directorate  Ul-1, 
Division  of  Reactor  Projects-Ul/lV.  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  97-3055  Filed  2-6-97: 8:45  am] 
■UMQOOOf  7aw-oi-p 

fDockat  Na  50-34^ 

Portland  Qaneral  Electric  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
1,  issued  to  Portland  General  Electric 
Company  (the  licensee),  for  operation  of 
the  Trojan  Nuclear  Plant  located  in 
Rainier,  Oregon. 

The  propcMod  amendment  would 
allow  the  licensee  to  process  and  handle 
spent  fuel  pool  debris  in  the  Trojan  Fuel 
Building.  Before  issuance  of  the 
proposed  license  amendment,  the 
Commission  will  have  made  findings 
required  by  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act)  and  the 
Commission's  regulations. 

By  March  10, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  cxurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 


Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Portland 
State  University  Science  Library,  951 
SW  Hall  St.,  Portland  OR.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiBct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 


the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 

Earticipate  fiiUy  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  (tetition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  l-(800)  24e-5100  (in  Missouri 
l-{800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Non- 
Power  Reactors  and  Decommissioning 
Project  Directorate:  petitioner's  name 
and  telephone  number;  date  petition 
was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and  to 
Douglas  Nichols,  1  WTC 1301, 121  S.W. 
Salmon  Street,  Portland  OR,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Li'jensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  fectors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
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significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  23, 1996  and 
the  licensee's  supplemental  information 
dated  December  12, 1996,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  IXxnmient  Ro<Mn, 
the  Gelman  Building.  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Portland  State  University  Science 
Library,  951  SW  Hall  Street,  Portland 
Oregon. 

Dated  at  Rockville,  Maryland,  this  31st  day 
of  January  1997. 

For  the  Nuclear  R^ulatory  Conunission. 
Seymour  H.  WeisB, 
Director,  Non-Power  Reoctors  and 
Decommissioning  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc  97-3054  Filed  2-«-97;  8:45  am] 
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[Docket  Nos.  50-Z72  and  50-31 1] 

Public  Service  Electric  and  Gas 
Company;  Salam  Nuclear  Generating 
Station,  Units  1  and  2;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-70 
and  DPR-75  issued  to  Public  Service 
Electric  and  Gas  Company  (the  licensee) 
for  operation  of  the  Salem  Nuclear 
Generating  Station,  Units  1  and  2, 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
3.4,3,  "Relief  Valves,"  for  Salem  Unit  1, 
and  TS  3.4.5,  "Relief  Valves,"  for  Salem 
Unit  2,  to  ensure  that  the  automatic 
capability  of  the  power  operated  relief 
valves  (FORV)  to  relieve  pressure  is 
maintained  when  these  valves  are 
isolated  by  closure  of  the  block  valves. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 


facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident 
previously — 2  -evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated;  or  (3)  involve  a 
significant  reduction  in  a  margin  of 
safety.  As  required  by  10  CFR  50.91(a). 
the  licensee  has  provided  its  analysis  of 
the  issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposal  does  not  involve  any 
physical  changes  to  plant  systems  or 
components.  No  new  protection  system  logic 
is  proposed,  and  therefore,  there  is  no 
additional  signal  that  can  spuriously  actuate 
the  Safety  Injectioa  (SI)  system. 
Consequently,  there  would  be  no  change  in 
the  probability  of  occurrence  of  the  accident, 
as  previously  evaluated  in  the  (Updated  Final 
Safety  Analysis  Report)  UFSAR.  The 
proposal  is  based  upon  a  reanalysis  of  the 
Inadvertent  SI  event  to  include  a  case  that 
demonstrates  that  the  postulated  event  would 
not  be  likely  to  lead  to  a  more  serious  event. 

Sustained  water  relief  through  a  PORV  can 
result  in  a  release  of  reactor  coolant  into 
containment  from  the  Pressurizer  Relief 
Tank.  The  release  is  limited,  however,  since 
(1)  it  is  the  result  of  the  SI  System  addition 
and  consequently  cannot  exceed  the  SI  flow 
rate  at  the  PORV  setpoint  pressure,  and  (2) 
the  SI  flow  will  eventually  be  terminated  by 
the  operators.  The  dose  consequences  for  an 
Inadvertent  SI  is  bounded  by  that  which  is 
calculated  for  the  spurious  opening  of  a 
pressurizer  safety  valve,  Accidental  RCS 
Depressurization  event,  which  is  also  a 
Condition  II  event 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  diffierent  kind  of 
wxident  from  any  accident  previously 
evaluated. 

The  Inadvertent  Operation  of  the  SI  System 
at  Power  analysis  cases,  reported  in  the 
UFSAR,  are  analyzed  to  challenge  fuel 
integrity.  Accordingly,  the  UFSAR  analysis 
cases  produce  transients  that  lead  to  a 
reduction  in  pressurizer  pressure,  in  order  to 
reduce  the  thermal  margin.  The  results 
indicate  that  no  fu^l  damage  is  predicted. 
The  UFSAR  analysis  is  revised  in  order  to 
evaluate  the  effects  of  an  increase  in 
pressurizer  pressure  and  other  conditions 
that  could  lead  to  water  relief  through  the 
pressurizer  safety  valves.  Allowing  water 
relief  from  the  pressurizer  would  not  affect 
the  likelihood  of  fuel  damage  occurring 
during  this  event.  The  results  of  the  accident 
reanalysis  indicate  that  the  pressurizer  safety 
valves  would  not  discharge  water,  (a 
condition  for  which  they  are  not  designed), 
and  consequently  this  event  will  not  result  in 
the  feilure  of  a  pressurizer  safety  valve  due 
to  the  discharge  of  water  throuj^  the 
pressurizer  safety  valves. 

An  evaluation  of  the  effects  of  %vater  relief 
through  the  PORVs  and  downstream  piping 


have  also  been  conducted.  The  results  of  the 
accident  reanalysis  and  the  associated 
evaluation  indicate  that  a  different  type  of 
malfunction  (e.g.,  a  stuck  open  pressurizer 
safety  valve  or  feilure  of  downstream  piping 
or  components)  would  not  be  expected  to 
result  from  the  analyzed  event  Therefore,  a 
different  type  of  accident  would  not  be 
expected  to  occur  as  a  result  of 
implementation  of  this  proposal. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  maigin  of  safety. 

For  this  proposed  change,  the  safety 
analysis  criterion,  which  the  analysis  of 
Inadvertent  SI  Actuation  at  Power  event  is 
required  to  satisfy,  is  to  show  that  the 
pressurizer  safety  valves  would  not  open  and 
discharge  water  at  any  time  during  the  event. 
Satisfection  of  this  criterion  indicates  that  the 
safety  margin  is  preserved  by  preventing  the 
Inadvertent  Operation  of  the  SI  System  at 
Power  event  (a  Condition  II  event)  from 
escalating  into  a  mere  serious  event,  (a 
Condition  III  event). 

The  proposal  does  not  reduce  the  maigin 
of  safety,  since  the  results  of  the  reanalysis 
indicate  that  the  applicable  safety  analysis 
acceptance  criterion,  which  is  established  to 
protect  the  maigin  of  safety,  is  satisfied. 

The  conclusions  of  the  reanalyzed 
Inadvertent  Operation  of  the  SI  System  at 
Power  event  are  based  upon  the  assumption 
that  the  operators,  working  according  to 
Emergency  Operating  Procedures,  act  within 
ten  minutes  after  the  event  occurs  to  make  at 
least  one  pressurizer  PORV  available  by 
opening  its  associated  block  valve.  This  is  a 
justifiable  assumption,  since  simulator  test 
results  indicate  that  operators  have  been 
successful  in  accomplishing  this  procedure 
within  seven  to  nine  minutes  and  this 
requirement  has  been  incorporated  into  the 
procedures  as  a  time  critical  step.  Therefore, 
relief  capability  is  assured  prior  to  the 
pressurizer  achieving  a  solid  water  condition. 

The  pORV  surveillance  requirements  that 
are  currently  contained  in  the  Salem  TSs 
ensure  that  the  automatic  operation  of  the 
PORVs  is  periodically  tested. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
siraiificant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expirati(Hi  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 


5862 


Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7,  1997  /  Notices 


amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  Ine 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre(}uently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville.  Maryland,  fitim  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Dociunent 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  10. 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciurent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  DC.  and  at  the  local  public 
document  room  located  at  the  Salem 
Free  Public  Library,  112  West 
Broadway,  Salem.  New  Jersey.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
andJoT  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
eRiect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitior:er  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fitee  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missoiui 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  John  F. 
Stolz,  Director,  Project  Directorate  1-2: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  to  Mark  J.  Wetterhahn, 
Esquire,  Winston  and  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502,  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officw  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  31, 1997, 
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which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Salem  Free  Public  Library,  112  West 
Broadway,  Salem,  New  Jersey. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission 
Leonard  N.  Okhan, 

Senior  Project  Manager,  Project  Directorate 
1-2,  Division  of  Reactor  Projects — UU,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  97-3053  Filed  2-6-97;  8:45  am] 
B«JJNQ  COM  TSM-m-P 


[DoekBt  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Powrer  Company; 
Notice  of  Partial  WHhdrawai  of 
Application  fbr  Amendments  to  Facility 
Operating  Ucenaea 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  a  portion  of  its  January  31, 
1996,  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  NPF^  and  NPF-7  fbr  the 
North  Anna  Power  Station,  Unit  Nos.  1 
and  2,  located  in  Louisa  Coimty, 
Virginia. 

Tne  portion  of  the  proposed 
amendments  withdrawn  would  have 
revised  the  surveillance  tests  being 
performed  at  power. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  February  28, 
1996  (61  FR  7559).  However,  by  letter 
dated  November  26, 1996,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  31, 1996, 
and  the  licensee's  letter  dated  November 
26, 1996,  which  partially  withdrew  the 
application  for  license  amendments. 
The  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington.  DC.  and  the 
Alderman  Library.  Special  Collections 
Department,  University  of  Virginia, 
Charlottesville,  Virginia  22903-2498. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  February  1997. 

For  the  Nuclear  R^ulatory  Cbmmission. 
Gordon  E.  Kditoni 

Senior  Project  Manager,  Project  Directorate 
D-l.  Division  of  Reactor  Projects— t/U,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc  97-3056  Filed  2-«-97;  8:45  am) 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Reviewr; 
Comment  Request;  (OFI-10) 

AQBICY:  OfBce  of  Personnel 

Management. 

ACTION:  Comment  Request  Review  of  a 

Revised  Information  Collection  (Form 

OFl-10). 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  5  CFR  1320.5(a)(i)(iv), 
this  notice  announces  that  0PM  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  a  request  for 
clearance  of  a  revised  information 
collection.  The  Mail  Reinterview,  OFI 
Form  10,  is  completed  by  individuals 
who  have  been  interviewed  by  a 
contract  investigator  during  the  course 
of  a  personnel  investigation.  This  form 
asks  questions  regarding  the 
performance  of  the  investigator. 

It  is  estimated  that  5700  individuals 
will  respond  annually,  each  response 
requiring  approxiroately  6  minutes  to 
complete,  fdw  a  total  burden  of  570 
hours. 

For  copies  of  this  proposal  contact  Jim 
Farron  on  (202)  418-3208.  or  E-mail  to 
jmbrTon@opm.gov. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  march 
10, 1997. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Richard  A.  Ferris.  OfBce  of  Personnel 
Management,  Investigations  Service, 
1900  E.  Street  NW.,  Room  5416, 
Washington,  D.C  20415 
and 
Joseph  Lackey,  OPM  Desk  OfGcer, 
Office  of  Information  and  Regulatory 
AfEairs,  OfRce  of  Management  and 
Budget,  New  Executive  OfBce 
Building,  NW.,  Room  10235, 
Washington,  DC  20503. 


JuwsB.Km8. 

Director. 

(FR  Doc.  97-2983  Piled  2-6-97;  8:45  am) 


Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Nodce. 

summary:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office,  Employment  Service  (202)  606- 
0830. 

SUPPLEMENTARY  INFORMATKM:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  January  16, 1997  (62  FR 
2403).  Individual  authorities  established 
or  revoked  under  Schedules  A  and  B 
and  established  under  Schedule  C 
between  December  1, 1996,  and 
December  31, 1996,  appear  in  the  listing 
below.  Future  notices  %vill  be  published 
on  the  fourth  Tuesday  of  each  month,  or 
as  soon  as  possible  thereafter.  A 
consolidated  listing  of  all  authorities  as 
of  June  30  will  also  be  published. 

Schedule  A 

The  following  Schedule  A  authority 
was  established: 

Department  of  Defense 

Asia-Pacific  Center  for  Security 
Studies,  Honolulu,  Hawaii.  The  Director 
and  Deputy  Director.  Effective 
December  23, 1996. 

The  following  Schedule  A  authority 
was  revoked: 

Department  of  State 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
Two  Physical  Science  Administrative 
Officer  positions  at  GS-16.  Efiiactive 
December  6, 1996. 

Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  December 
1996. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  December  1996. 

Commodity  Futures  Trading 
Commission 

Special  Assistant  to  the 
Commissioner.  Effective  December  19, 
1996. 

Department  of  the  Army  (DOD) 

Staff  Assistant  for  Policy  to  the 
Executive  Staff  Assistant.  Effective 
December  2, 1996. 

Department  of  Education 

Director,  Legislation  Staff  to  the 
Assistant  Secretary,  for  Legislation  and 
Congressional  Affeirs.  Effective 
December  3, 1996. 

Special  Assistant  to  the  Inspector 
General.  Effective  December  6, 1996. 

Special  Assistant  to  the  Director, 
Community  Services  Team,  Office  of 
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Intergovemmoital  and  Interagency 
Af&irs.  Effective  December  13, 1996. 

Department  of  Health  and  Human 
S^vices 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Planning  and 
Evaluation  (Human  Services  Policy). 
Eflisctive  December  5, 1996. 

Department  of  Housing  and  Urtnm 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  December  6, 
1996. 

Department  of  the  Interior 

Special  Assistant  to  the  Director, 
National  Park  Service.  Efiisctive 
December  5, 1996. 

Special  Assistant  to  the  Deputy 
Director,  Bureau  of  Land  Management. 
Effective  December  13, 1996. 

Department  of  Justice 

Special  Assistant  to  the  Assistant 
Attorney  General,  Criminal  Division. 
EfiiBctive  December  9, 1996. 

Department  of  Labor 

SpedakAssistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Efiective 
December  18, 1996. 

Department  of  State 

Legislative  Management  Officer  to  the 
Deputy  Assistant  Secretary,  Bureau  of 
L^slative  Affisirs.  Effective  December 
2,1996. 

Legislative  Management  Officer  to  the 
Deputy  Assistant  Secretary.  Bureau  of 
Legislative  Affiairs.  Effective  December 
2.1996. 

Department  of  the  Treasury 

Director,  Scheduling  and  Advance  to 
the  Chief  of  Staff.  Effective  December 
11, 1996. 

Federal  Labor  Relations  Authority 

Director  of  External  Affairs/Special 
Projects  to  the  Chair,  Federal  Labor 
Relations  Board.  Effective  December  20, 
1996. 

General  Services  Administration 

Special  Assistant  to  the  Regional 
Administrator,  Region  10,  Auburn, 
Washington.  Effective  December  16, 
1996. 

Special  Assistant  to  the  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Affairs.  Effiective 
December  20, 1996. 

Office  of  National  Drug  Control  Policy 

Writer-Editor  to  the  Director,  OfBce  of 
National  Drug  Control  Policy.  Effective 
December  11. 1996. 


Executive  Assistant  to  the  Chief  of 
Staff.  Effective  December  13, 1996. 

Office  of  the  United  States  Trade 
Representative 

Congressional  Affairs  Specialist  to  the 
Assistant  U.S.  Trade  Representative  for 
Congressional  Affairs.  Effective 
December  11, 1996. 

Securities  and  Exchange  Commission 

Special  Assistant  to  the  Chairman. 
Effrctive  December  20, 1996. 

Sina7/  Rusiness  Administration 

Special  Assistant  to  the 
Administrator,  Office  of  Human 
Resources.  Effective  December  2. 1996. 

U.S.  International  Trade  Commission 

Attorney-Advisor  (General)  to  the 
Chairman.  Effective  December  20, 1996. 

United  States  Information  Agency 

Special  Assistant  to  the  Chief  of  Staff, 
Office  of  the  Director.  Effective 
December  5,  1996. 

Autiiority:  5  U.S.C  3301  and  3302;  &0. 
10577,  3  CFR  1954-1958  Comp.,  P.  218. 
Office  of  Personnel  Management. 
JaMsB.lCiiig. 
Director. 
IPR  Doc.  97-2982  Filed  2-6-97;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  Na  36-2666q 

HIings  Under  the  Public  UtMty  Holding 
Company  Act  of  1935,  as  Amended 
f'Acf') 

January  31, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  24, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant)s)  at  the  addrnis(es)  specified 


below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  bet  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Ento^gy  CoqKtratkm,  et  al.  (70-8105) 

Entergy  Corporation,  639  Loyola 
Avenue,  New  Orleans,  Louisiana  70113 
("Entergy"),  a  registered  holding 
company,  and  its  nonutility  subsidiary 
company,  Entergy  Enterprises,  Inc. 
("Enterprises"),  Three  Financial  Center. 
900  S.  Shackleford  Road,  Suite  210. 
Little  Rock.  Arkansas  7221 1 
("Enterprises")  (together,  "Applicants"), 
have  filed  a  post-effective  amendment  to 
their  application-declaration  under 
sections  6(a),  7, 9(a),  10, 12(b)  and  13(b) 
of  the  Act  and  rules  45,  52.  54. 87, 90. 
and  91  thereunder. 

By  prior  Commission  order,  dated 
July  8, 1993  (HCAR  No.  25848)  ("1993 
Order"),  Enterprises  was  authorized  by 
the  Commission  to:  (1)  Conduct 
preliminary  development  activities  with 
respect  to  potential  investments  by 
Entergy  in  various  energy,  energy 
related  and  other  nonutility  businesses; 
(2)  provide  consulting  services 
("Consulting  Services")  to  nonassociate 
companies,  using  the  expertise  and 
resources  of  the  Entergy  system 
companies;  and  (3)  provide  management 
and  administrative  support  services 
("Administrative  Services")  to  associate 
companies  engaged  in  certain  energy, 
energy  related  and  other  nonutility 
businesses,  exclusive  of  associate 
companies  which  are  "exempt 
wholesale  generators"  ("EWGs")  or 
foreign  utility  companies  ("FUCOs") 
under  sections  32  and  33,  respectively, 
of  the  Act.  In  addition,  the  1993  Order 
authorized  Enterprises  to  receive  certain 
administrative  and  other  support 
services  for  the  system  utility  operating 
companies  ("Operating  Companies") 
and  Entergy's  service  company 
subsidiary,  Entergy  Services.  Inc.,  in 
support  of  its  ongoing  business 
activities. 

Pursuant  to  a  subsequent  Commissicm 
order,  dated  June  30, 1995  (HCAR  No. 
26322)  ("1995  Order").  Enterprises- 
business  authorization  was  expanded  to 
include  the  following  additional 
activities:  (1)  The  provision  of 
Consulting  Services  to  associate 
companies,  including  EWGs,  FUOOs, 
and  qualifying  fedlities  ("QFs")  under 
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the  Public  Utility  Regulatory  Policies 
Act  of  1978,  as  amended,  excluding  the 
Operating  Companies,  ESI  and  such 
other  existing  or  new  subsidiaries  as 
Entergy  may  create,  whose  activities  and 
operations  are  primarily  related  to  the 
domestic  sale  of  electric  energy  at  retail 
or  at  wholesale  to  affiliates  or  who 
provide  goods  and  services  to  such 
companies  (collectively,  "Excepted 
Companies");  (2)  the  provision  of 
operations  and  management  services 
("O&M  Services"),  directly  or  indirectly 
through  newly  established  subsidiaries 
("O&M  Subs")  of  Entergy  or  Enterprises, 
to  developers,  owners  and  operators  of 
domestic  and  foreign  power  projects, 
including  power  projects  that 
Enterprises  may  develop  on  its  own  or 
in  collaboration  with  third  parties,  and 
to  other  associate  companies,  exclusive 
of  the  Excepted  Companies  ^;  (3)  the 
licensing  or  other  marketing  to 
nonassociatate  companies  of  intellectual 
property,  including  software  and  other 
products,  acquired  or  developed  by 
Enteigy  system  companies;  and  (4)  the 
provision  of  Administrative-Services  to 
all  of  Enterprises'  associate  companies, 
exclusive  of  the  Excepted  QHnpanies, 
including  associate  EWGs  and  FUCOs. 

Enterprises  is  also  authorized  under 
the  1995  Order  to  provide  Consulting 
Services  and  O&M  Services  to  its 
associated  companies,  excluding  the 
Excepted  Companies,  at  fair  market 
prices,  under  an  exemption  pursuant  to 
section  13(b)  of  the  Act  from  the 
requirements  of  rules  90  and  91,  subject 
to  certain  limitations  with  respect  to  the 
provision  of  services  to  associate  power 
projects.  The  1995  Order  further 
approves  certain  fmancing  transactions 
involving  Entei^gy  and  Enterprises. 
Specifically,  Entergy  is  authorized  to 
provide  additional  financing  for  the 
activities  of  Enterprises,  including  the 
.issuance  of  guarantees  on  behalf  of 
Enterprises,  and  Entergy  and  Enterprises 
are  authorized  to  organize  and  fund 
O&M  Subs  and  to  issue  guarantees  on 
behalf  of  an  O&M  Sub  or  other  associate 
companies,  other  than  the  Excepted 
Companies,  from  time-to-time  through 
December  31, 1997,  provided  that  the 
aggregate  amount  of  such  investments 
and  guarantees  does  not  exceed  $350 
million  at  any  one  time  outstanding. 

Enterprises  seeks  authorization  to 
engage  in  the  previously  authorized 


'  Enterpriaes  is  authorized  to  rendar  such  OtM 
Services  using  its  own  work  force  and  the  personnel 
and  rasourcea  o(  the  Excepted  Companies  obtained 
pursuant  to  service  agreements.  Subject  to  receipt 
of  requisite  Commission  approval,  the  Excepted 
Companies  would  be  reimbursed  for  the  fully 
allocated  cost  of  any  services,  including 
administrative  and  other  services,  as  well  as  OkM 
Services,  provided  to  Entnprises  or  any  O&M  Sub. 
plus  S%. 


business  activities  and  related  associate 
and  financing  transactions,  either 
directly  or  indirectly,  through  one  or 
more  new  direct  or  indirect  subsidiaries 
(collectively,  "Enterprises  Subs").  The 
Applicants  further  seek  authorization  to 
make  investments  in  such  Enterprises 
Subs  fitjm  time-to-tlme  through 
December  31, 1997  in  the  form  of 
common  stock  piucha$es,  capital 
contributions,  open  account  advances, 
loans,  conversions  of  loans  to  capital 
contributions  and  guarantees  of 
indebtedness  or  other  obligations.  To 
the  extent  that  such  transactions  are  not 
exempt  under  the  Acrt,  the  aggregate 
amount  of  such  investments,  including 
guarantees,  in  or  on  behalf  of  such 
Enterprises  Subs,  when  added  to:  (1) 
Any  investments  made  by  Enterprises 
Subs  in  O&M  Subs  or  any  guarantees 
issued  by  such  Enterprises  Subs  on 
behalf  of  O&M  Subs  or  other  associate 
companies,  other  than  the  Excepted 
Companies:  and  (2)  any  investments, 
including  guarantees,  authorized  to  be 
made  or  issued  by  Entergy  or 
Enterprises  imder  the  1995  Order,  will 
not  exceed  the  $350  million  investment 
limitation  set  forth  in  the  1995  Order. 

Eastern  Utilities  Associates,  et  al.  (70- 
8955) 

Eastern  Utilities  Associates  ("EUA"), 
P.O.  Box  2333,  Boston,  Massachusetts 
02107,  a  registered  holding  company, 
and  its  subsidiaries,  Blackstone  Valley 
Electric  Company  ("Blackstone"), 
Washington  Highway,  Lincoln,  Rhode 
Island  02865,  Eastern  Edison  Company 
("Eastern"),  110  Mulberry  Street, 
Brockton,  Massachusetts  02403, 
Montaup  Electric  Company 
("Montaup"),  P.O.  Box  2333,  Boston, 
Massachusetts  02107,  and  Newport 
Electric  Corporation  ("Newport"),  12 
Turner  Road,  Middleton,  Rhode  Island 
02840  (collectively,  "Declarants")  have 
filed  a  declaration  ("Declaration")  under 
sections  6(a).  7  and  12(b)  of  the  Act  and 
rule  54  thereimder. 

Declarants  propose  to  enter  into  a 
revolving  credit  fecility  ("Facility") 
from  which  they  and  certain  other  EUA 
subsidiaries  will  be  permitted  to  borrow 
from  time  to  time,  from  one  or  more 
commercial  banks  or  other  lending 
institutions  ("Lenders")  up  to  $150 
million  in  the  aggregate  through  a 
period  ending  five  years  after  the 
closing  date  of  the  agreement.' 


'The  other  subsidiaries,  EUA  Cogenex 
CoqMratioii  ("Cogenex"),  EUA  Ocean  Sute 
CarJMraUon  ("Ocean  State"),  EUA  Service 
Corixxation  ("ESC'),  EUA  Energy  Investment 
CoqMration  ("EEIC')  and  EUA  Energy  Services. 
Inc.  ("EUA  Energy")  (collectively.  "Affiliates"), 
intend  to  rinance  authorized  activities  through  the 
Fadiity.  The  ABUiates  have  not  joined  the 


Borrowings  may  take  the  fwm  of:  (i) 
Borrowings  from  all  Lenders  under  the 
Facility  on  a  pro  rata  basis  ("Pro  Rata 
Borrowings");  (ii)  borrowings  of  at  least 
$100,000  oach  and  up  to  $20  miUion  in 
the  aggregate  ("Swing  Line 
Borrowings")  from  a  particular  Lender 
("Swing  Line  Lender");  and  (iii)  short- 
term  borrowings  for  a  period  from  seven 
days  to  180  days  fit)m  Lenders  on  a 
competitive  bid  basis  ("Competitive  Bid 
Borrowings").  All  borrowings  under  the 
Facility  will  be  imsecured  and  will  be 
evidenced  by  promissory  notes. 
The  following  Declarants  and 
Affiliates  will  have  the  following 
respective  maximum  borrowing  limits 
under  the  Facility:  Blackstone,  $20 
million;  Newport.  $25  million;  Eastern, 
$75  million;  Montaup,  $20  million; 
Cogenex,  $75  million;  Ocean  State,  $10 
million;  ESC,  $10  million;  and  EUA,  $75 
million.  Access  to  the  Facility  will  be 
limited  for  a  Declarant  or  an  Affiliate 
other  than  Cogenex  if  such  Declarant  or 
Affiliate  reduces  its  operating  income  by 
more  than  20%  as  a  result  of  selling  an 
income-generating  asset,  and  will  be 
eliminated  for  a  Declarant  or  an  Affiliate 
other  than  dlogenex  if  such  Declarant  or 
Affiliate  reduces  its  operating  income  by 
more  than  50%  as  a  result  of  selling  an 
income-generating  asset. 

Declarants  state  it  has  become 
necessary  for  EUA  to  guaranty  the  short 
term  borrowings  of  Cogenex  lutil  such 
time  as  Cogenex  satisfies  certain 
performance  criteria;  upon  Cogenex's 
satisfaction  of  such  performance 
criteria,  such  guaranty  by  EUA  shall  be 
released.  Consequently,  EUA  proposes 
to  guaranty  up  to  $75  miUion  of 
Cogenex's  borrowings  under  the 
Facility. 

EUA  states  that,  for  the  funding  of 
short-term  loans  to  Cogenex,  EUA  shall 
limit  its  borrowings  under  the  Facility 
up  to  $25  million  in  the  aggregate,  the 
amount  currently  authorized  in  an  order 
dated  April  5. 1995  (HCAR  No.  26266) 
("Cogenex  Order").  The  terms  and 
conditions  of  any  loans  made  to 
Cogenex  would  be  the  same  as  the  terms 
and  conditions  under  the  Facility.  EUA 
further  agrees  that  with  the  exception  of 
the  borrowings  described  in  the  first 
sentence  of  this  paragraph  (i.e.,  up  to 
$25  million  in  the  aggregate).  EUA 
would  not  use  any  of  its  proposed 
borrowings  under  the  facility  to  invest 
in  Cogenex. 

Declarants  will  pay  interest  on  any 
Pro  Rata  Borrowings,  at  the  borrower's 
election,  at  a  rate  which  is:  (i)  The 
greater  of  the  Bank  of  New  York's  prime 


Declaration  as  parties,  however,  because  such 
financing  is  exempt  from  prior  approval  pursuant 
to  rules  45  and  52. 
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commercial  lending  rate  or  the  federal 
funds  rate  plus  V^%  ("Alternative  Base 
Rate");  or  (ii)  the  London  Interbank 
OfiiBring  Rate  ("LIBOR")  for  the 
applicable  interest  period,  plus  a  margin 
of  at  least  0.15%  and  up  to  0.45%, 
which  margin  rate  shall  be  based  upon 
the  then  current  bond  ratings  of 
Eastern's  first  mortgage  bonds  ("LIBOR 
Rate"). 

Declarants  will  pay  interest  on  any 
Swing  Line  Borrowings  at  a  rate  or  rates 
to  be  determined  by  the  borrower  and 
the  Swing  Line  Lender.  Swing  Line 
Borrowings  in  excess  of  $2.5  million  in 
the  aggregate  could  be  converted,  at  the 
borrower's  option,  to  Competitive  Bid 
Bomnvings  or  Pro  Rata  BoiTO%vings. 
Swing  Line  Borrowings  in  excess  of  $20 
million  in  the  aggregate  will  be 
converted  to  Pro  Rata  Borrowings  which 
would  initially  bear  interest  at  the 
Alternate  Base  Rate.  Upon  the 
occurrence  of  an  event  of  defiiult  by  the 
borrower,  or  at  the  request  of  the  Swing 
Line  Lender,  all  outstanding  Swing  Line 
Borrowings  could  be  replaced  by  and 
refinanced  using  the  proceeds  from  Pro 
Rata  B<nT0wings. 

Declarants  will  pay  interest  on  any 
Competitive  Bid  Borrowings  at  a  rate  or 
rates  determined  by  competitive  bid 
auction  or  auctions  among  the  Lenders. 
If  a  Declarant  so  elects,  the  competitive 
bid  auction  agency  will  notify  all  of  the 
Lenders  of  the  requested  loan  amount, 
the  date  the  loan  will  begin  and  the 
interest  period  for  such  loan,  and  will 
request  that  each  Lender  provide  a 
quote  for  such  loan.  The  Declarant  may 
then  choose  to  accept  or  reject  any 
quotes  it  receives. 

Interest  calculations  would  be  made 
on  the  basis  of  a  360-day  year  for  the 
actual  number  of  days  elapsed  except 
with  respect  to  interest  accruing  at  the 
Bank  of  New  York's  prime  commercial 
lending  rate,  in  which  case  interest 
would  be  calculated  m  the  basis  of  a 
365  or  366  day  year  for  the  actual 
number  of  days  elapsed. 

Any  fMyment  of  principal  and/or 
interest  which  is  not  paid  when  due 
would  bear  interest,  to  the  extent 
permitted  under  applicable  law,  at  a  rate 
per  aimum  equal  to  the  interest  rate 
otherwise  applicable  plus  two  percent. 

Declarants  will  pay  to  the 
administrative  agent  for  the  Facility,  for 
the  pro  rate  account  of  the  Lenders,  an 
annual  facihty  fee  to  be  based  upon  the 
average  daily  amount  of  the  Facility 
regardless  of  usage.  The  fee  to  be  paid 
by  the  Declarants  will  be  at  least  0.10% 
and  up  to  0.30%  of  the  average  daily 
amount  of  the  Facility,  such  percentage 
to  be  determined  in  accordance  with  the 
then  current  bond  ratings  of  Eastern's 
first  mortgage  bonds.  The  administrative 


agent  under  the  facility  will  be  a 
commercial  bank,  initially  the  Bank  of 
New  York,  which  will  be  paid  a  one- 
time agency  ke  of  $50,000.  An 
administrative  fee  of  $7,500  will  be  paid 
to  the  administrative  agent  at  closing 
and  on  each  subsequent  anniversary  of 
the  closing  during  the  term  of  the 
Facility,  additionally,  with  resftect  to 
Competitive  Bid  Borrowings  only,  in  the 
event  that  one  or  more  Declarants 
request(s)  a  competitive  bid,  such 
Declarant(s)  collectively  will  pay  a  $200 
fee  to  the  administrative  agent  kin 
connection  with  such  request. 

Borrowings  under  the  Facility  will 
replace  borrowings  authorized  by  the 
Commission  pursuant  to  order  dated 
December  19, 1995  (HCAR  Nos.  26433) 
(which  authorized  short-term  financing 
for  Eastern,  Montaup,  Blackstone, 
Newport,  ESC,  and  Ocean  State).  Upon 
issuance  of  an  order  authorizing  the 
transactions  proposed  in  the  instant 
Declaration,  the  authorization  granted 
pursuant  to  HCAR  No.  26433  (Dec.  19, 
1995)  will  be  replaced  in  its  entirety  and 
will  cease  to  have  effect.  In  addition,  as 
a  result  of  replacing  EUA's  "regular 
bank  lines  of  credit,"  the  Facility  will 
become  the  source  of  borrowings  by 
EUA:  (I)  For  the  financing  of  EEIC  and 
borrowings  authorized  pursuant  to 
HCAR  Nos.  24515,  24515A  and  26028 
(Dec.  4, 1987,  as  amended  Jan.  11, 1988, 
Apr.  15, 1994.  respectively);  (ii) 
authorized  in  connection  with 
investments  by  EUA  in  EUA  Energy, 
authorized  HCAR  No.  26493  (Mar.  14. 
1996),  as  subsequoitly  amended;  and 
(iii)  for  the  financing  of  Cogenex 
authorized  pursuant  to  the  Cogenex 
Order.  The  Commission  orders  issued  in 
connection  mth  the  financing  of  EEIC 
(HCAR  Nos.  24515A  and  26028)  and 
investment  in  EUA  Energy  (HCAR  No. 
26493)  will  remain  in  full  force  and 
effect,  as  presently  written. 

The  auuorization  granted  by  the 
Cogenex  Order  will  be  replaced  in  its 
entirety  and  will  cease  to  have  efCect 
upon  the  issuance  of  the  Commission's 
order  authorizing  the  transactions 
proposed  in  this  Declaration;  provided, 
that  the  Commission's  order  authorizing 
the  transactions  proposed  in  this 
Declaration  shall  include  authorization, 
through  December  31, 1997,  for  the 
following  transactions,  as  previously 
authorized  by  the  Cogenex  Order. 

(a)  EUA  proposes  to  invest  in  Cogenex 
up  to  an  aggregate  principal  amount  of 
$50  million  in  one  or  any  combination 
of  short-term  loans,  capital 
contributions,  or  purchases  of  Cogenex 
common  stock. 

(b)  Cogenex  proposes  to  obtain 
financing  in  an  aggregate  principal 
amount  not  to  exceed  $200  million  from 


any  of  the  following  sources:  (i)  Up  to 
$50  million  from  EUA,  as  described  in 
(a)  above,  and  (ii)  $150  million  from  one 
or  any  combination  of  (A)  the  issuance 
and  sale  of  unsecured  notes  ("New 
Notes")  through  a  private  or  a  public 
offering,  (B)  the  borrowing  of  proceeds 
from  the  issuance  or  sale  of  bonds  by  a 
state  or  political  subdivision  agency 
("Bonds"),  and  (C)  the  borrowing  of  up 
to  $75  million  under  the  Facility. 
Should  it  become  necessary  to  secure 
more  fevorable  terms  for  the  New  Notes 
or  Bonds,  EUA  proposes  to  guarantee,  or 
provide  an  equity  maintenance 
agreement  for  all  or  a  portion  of  the 
obligations  of  Cogenex  on  the  New 
Notes  and  Bonds.  EUA  and  Cogenex 
request  that  the  Commission  reserve 
jurisdiction  over  the  issuance  and  sale 
of  the  New  Notes  and  Bonds  and  EUA's 
guarantee  of  or  provision  of  an  equity 
maintenance  agreement  for  the  New 
Notes  and  Bonds  pending  completion  of 
the  record. 

(c)  Cogenex  proposes  to  extend  its 
authority  to  invest  in  Northeast  Energy 
Management,  Inc.  ("NEM")  and  EUA 
Cogenex-Canada,  Inc.  ("Cc^enex- 
Canada"),  two  wholly-owned  non- 
utility  subsidifflies  of  Cogenex,  and  their 
authority  to  borrow  funds,  with  no 
increase  in  the  amount  of  authorized 
funding.  By  Commission  order  date 
January  28. 1994  (HCAR  No.  25982),  the 
Commission  authorized  Cogenex  to 
invest  in  NEM,  and  NEM  to  borrow  from 
Cogenex,  up  to  an  aggregate  $9.1 
million.  By  Commission  order  dated 
September  30, 1994  (HCAR  No.  26135). 
the  Commission  authorized  Cogenex  to 
provide  equity  and  debt  funding  for 
Cogenex-Canada  and  for  Cogenex- 
Canada  to  borrow  from  third  parties  in 
amounts  not  to  aggregate  more  than  $20 
million  outstanding.  These 
authorizations  were  extended  fitim 
December  31, 1995  through  December 
31, 1997  by  the  Cogenex  Order. 

The  Faality  Mdll  be  used:  (i)  To  pay. 
reduce  or  renew  outstanding  notes 
payable  to  banks  as  they  bea>me  due; 
(ii)  to  finance  the  Declarants'  respective 
cash  construction  expenditures  for  fiscal 
years  1996  through  2000;  (iii)  to  provide 
funds  to  meet  certain  sinking  fund 
requirements  and  retirements  or 
reoemptions  of  outstanding  securities; 
(iv)  in  the  case  of  EUA,  to  make  short- 
term  loans,  capital  contributions  and 
open  account  advances  in  accordance 
with  rule  45(b)(4)  or  rule  52  or  as 
previously  auUiorized  by  the 
Conunission  to  Cogenex,  EEIC  and  EUA 
Energy;  (v)  to  pay  for  the  cost  of 
issuance  of  New  Notes  and  Bonds  of 
Cogenex;  (vi)  to  provide  for  debt 
servicing  reserves  or  expenses  in 
connection  with  the  issuance  of  New 
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Notes  and  Bonds;  (vii)  for  the 
declarants'  respective  working  capital 
requirements;  and  (viii)  for  other  general 
corporate  purposes. 

GPU,  Inc.  (70-8983) 

GPU.  Inc..  ("GPU")  100  Interspace 
Parkway,  Parsippany,  New  Jersey  07054, 
a  registered  holding  company,  has  filed 
a  declaration  under  sections  6(a),  7,  and 
12(e)  of  the  Act,  and  rules  54  and  62 
thereunder. 

GPU  proposes  to  issue  up  to  an 
additional  200,000  shares  of  its  common 
stock  ("Common  Stock"),  under  a  new 
deferred  unit  stock  plan  ("New  Plan") 
for  payment  of  a  portion  of  outside 
directors'  compensation. 

GPU  currently  has  in  efliect  a 
retirement  plan  for  outside  directors 
which  provides  that  each  outside 
director  who  completes  54  months  of 
service  prior  to  retirement  is  entitled  to 
receive  one-twelfth  of  the  sum  of  the 
director's  annual  retainer  and  the  cash 
value  of  the  last  award  under  CPU's 
restricted  stock  plan  for  outside 
directors  ("1989  Plan").^  Benefits  are 
payable  commencing  at  the  later  of  age 
60  or  retirement  over  a  period  equal  to 
the  number  of  months  of  service. 

GPU  desires  to  align  the  interests  of 
its  directors  more  closely  with  those  of 
its  stock  holders  by  paying  a  greater 
portion  of  the  outside  directors' 
compensation  in  the  form  of  Common 
Stock.  Accordingly,  GPU  pro{>oses  to 
cease  further  accrual  of  service  under 
the  1989  Plan  and  provide  for  the 
issuance  of  Common  Stock  to  outside 
directors  under  the  New  Plan. 

GPU  requests  authorization  to  issue 
up  to  an  additional  200,000  shares  of 
Common  Stock  under  the  New  Plan 
from  time  to  time  through  E)ecember  31, 
2007.*  Under  the  New  Plan,  each 
outside  director  would  receive  an 
annual  grant  of  units  (one  unit 
represents  a  share  of  Common  Stock) 
based  on  a  multiple  (initially 
anticipated  to  be  1.5,  but  which  may  be 
chan^d  from  time  to  time)  of  the 
amount  of  annual  cash  retainer  paid  to 
each  outside  director.  This  amount  will 
be  set  by  the  board  of  directors,  and  may 
be  increased  or  decreased  by  board 
resolution.  The  number  of  units  granted 
each  year  will  thus  vary  based  on  (i)  the 


3  By  order  dated  March  30, 1989  (HCAR  No. 
24851),  the  Commission  authorized  GPU  to  issue  up 
to  20,000  shares  of  Common  Stock  under  this  plan. 
Under  the  1989  Plan,  which  was  approved  by 
CPU's  shareholders,  each  outside  director  receives 
a  portion  of  his  or  her  annual  compensation  in  the 
form  of  300  shares  of  Common  Slock. 

*This  authorization  would  be  in  addition  to  the 
current  authorization  to  issue  up  to  20,000  shares, 
and  the  New  Plan  would  not  alter  the  automatic 
award  of  300  shares  annually  to  outside  directors 
under  the  1989  Plan. 


price  of  the  Common  Stock,  (ii)  the 
amount  of  the  annual  cash  retainer  and 
(iii)  the  multiplier  used.  Units  would 
vest  upon  the  outside  director's 
retirement  from  the  board,  provided  the 
outside  director  has  completed  at  least 
54  months  of  service  as  an  outside 
director,  or  death.  Units  which  have  not 
vested  at  the  time  of  an  outside 
director's  retirement  would  be  forfeited. 

GPU  intends  to  request  that  its 
stockholders  approve  the  New  Plan  at 
the  1997  annual  meeting,  and 
accordingly  requests  authorization  to 
solicit  proxies  from  its  shareholders  at 
this  meeting.  The  related  proxy 
materials  are  expected  to  be  mailed 
before  March  31, 1997.  Subject  to 
shareholder  approval,  the  New  Plan 
would  be  efiective  as  of  July  1, 1997. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  97-3031  Filed  2-6-97;  8:45  am) 
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Pnvtstnwnt  Company  Act  Rai.  No.  22488; 
812-10504 

Nationwtde  Rnancial  Services,  Inc.,  et 
al.;  Notice  of  Applicatkm 

February  3, 1997. 

AQENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  ("Act"). 

APPL-'CANTS:  Nationwide  Financial 
Services,  Inc.  (the  "Company"), 
Nationwide  Life  Insurance  Company 
("NLIC").  and  Nationwide  Life  and 
Annuity  Insuirance  Company 
(collectively  with  NLIC,  "Nationwide 
Life"). 

RQ.EVANT  ACT  SKTIONS:  Exemption 
requested  under  sections  6(c)  and  17(b) 
of  the  Act  from  section  17(a). 
SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  that  would  permit  the 
Company  to  sell  securities  of  which  it 
is  the  issuer  to  registered  investment 
companies  that  are  affiliated  persons  of 
certain  registered  investment  companies 
funded  by  the  separate  accounts  of 
Nationwide  Life. 

FHJNG  DATES:  The  application  was  filed 
on  January  17, 1997,  and  amended  on 
January  31, 1997. 

HEARMQ  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 


Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
February  24,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  One  Nationwide  Plaza, 
Columbus,  Ohio  43215. 
FOR  FURTHER  MFORMAT10N  CONTACT: 
Courtney  S.  Thornton,  Senior  Counsel, 
at  (202)  942-0583,  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMBfTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  frcwn  the  SEC's 
Public  Reference  Branch. 

Applicants'  Reprasentatioiis 

1.  The  Company  is  an  entity  that 
recently  has  been  formed  to  hold  all  the 
outstanding  shares  of  Nationwide  Life, 
an  Ohio  domiciled  life  insurance 
company,  and  other  companies  within     ^ 
the  Nationwide  Insurance  Enterprise,  a 
group  of  insurance  and  financial 
services  oi^ganizations  that  includes 
Nationwide  Corporation  ("Nationwide 
Corp.").  Nationwide  Corp.  will  own  all 
the  Class  B  shares  of  the  Company  and. 
as  a  result,  will  have  voting  control  of 
the  Company. 

2.  Nationwide  Life,  a  provider  of  long- 
term  savings  and  retirement  products  to 
domestic  retail  and  institutional 
customers,  offers  several  variable 
annuity  and  variable  life  insurance 
products.  Certain  of  these  products 
permit  a  customer  to  choose  among 
multiple  investment  options,  including 
shares  of  registered  open-end 
management  investment  companies  (the 
"Variable  Product  Funds").'  At  present, 
the  Variable  Product  Funds  include 
funds  managed  by  investment  advisers 
such  as  Mellon  Equity  Associates, 
Strong  Capital  Management.  Inc.. 
Fidelity  Management  &  Researcii 
Company,  Neubei^er  &  Berman 


'  Other  investment  options  include  series  of 
registervd  investment  companies  managed,  advised, 
or  sponsored  by  applicants.  These  investment 
companies  are  not  included  in  the  dennition  of 
Variable  Product  Fund  and  are  not  covered  by  this 
application. 
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Management  Incorporated, 
Oppenheimer  Management  Corporation, 
Van  Eck  Associates  Corporation,  Van 
Kampen  American  Capital  Asset 
Management,  Inc.,  and  Warburg  Pincus 
Counsellors,  Inc.,  each  of  whom  is 
independent  of  applicants  (the 
"Independent  Advisers").  The 
Independent  Advisers  also  serve  as 
advisers  or  subadvisers  to  many  other 
registered  investment  companies,  most 
of  which  are  offiered  to  the  general 
public  (the  "Retail  Funds"). 

3.  The  variable  annuity  and  variable 
life  insurance  products  are  funded  by 
the  separate  accounts  of  Nationwide 
Life  (the  "Separate  Accounts"),  each  of 
which  has  been  established  as  a  unit 
investment  trust  registered  under  the 
Act.  Under  Ohio  law,  Nationwide  Life  is 
the  owner  of  all  assets  held  in  the 
Separate  Accounts,  although  the 
income,  gains,  and  losses  on  assets  in 
the  Separate  Accounts  are  allocated  to 
the  Accounts  for  the  benefits  of  the 
related  variable  contracts.  Each  Separate 
Account  is  divided  into  multiple 
subaccounts,  and  the  assets  of  each 
subaccount  are  invested  in  shares  of  a 
spedBc  Variable  Product  Fund. 
-Although  the  Variable  Product  Funds 
initially  are  selected  by  Nationwide  Life 
(which  may  add  or  remove  Funds  from 
time  to  time),  investments  in  those 
Funds  are  determined  by  Nationwide 
Life  policyholders,  who  select  the 
subaccounts  and  thereby  the  Variable 
Product  Funds  in  which  to  invest. 

4.  In  order  to  allow  Nationwide  Life's 
variable  policies  to  be  treated  as 
insurance  products  for  tax  purposes,  the 
Variable  Product  Funds  are  held  solely 
by  the  Separate  Accounts  or  by  the 
separate  accounts  of  other  insurance 
companies.2  Although  the  Variable 
Product  Funds  are  available  to  other 
insunuice  companies,  the  number  of 
potential  participating  companies  is 
limited.  Thus,  in  many  cases,  the 
Separate  Accounts  own,  in  the 
aggregate,  more  than  25%  of  the  voting 
seciirities  of  a  Variable  Product  Fund  (a 
"Controlled  Variable  Product  Fund").  In 
other  cases,  the  Separate  Accounts  hold 
less  than  5%  of  the  voting  securities  of 
a  Variable  Product  Fund  (a  "Remote 
Variable  Product  Fund").  Neither  the 
Retail  Funds  nor  the  Remote  Variable 
Product  Funds  are  affiliated  persons  or 
affiliated  persons  of  affiliated  persons  of 


'To  be  treated  as  insurance  products  for  tax 
purposes,  the  Separate  Accounts  must  be 
adequately  diversiHed  in  accordance  with  section 
817(b)  of  the  Internal  Revenue  Code  of  1986.  An 
investment  in  a  registered  investment  company  will 
Mtisfy  this  requirement  only  if  shares  of  the  fund 
are  not  available  to  the  general  public,  but  may  be 
acquired  only  through  the  ownership  of  an 
insuranca  policy  or  an  interest  in  a  pension  plan 
contract 


the  Comiwny  except  to  the  extent  they 
share  a  common  investment  adviser 
with  the  Controlled  Variable  Product 
Funds. 

5.  The  Company  proposes  to  make  a 
number  of  securities  off^erings  within 
the  next  year  and  from  time  to  time 
thereafter  (the  "Offerings").  The 
Offerings  will  include  Class  A  shares  of 
the  Company's  common  stock,  30  year 
senior  notes,  and  capital  securities  of  a 
trust  established  by  the  Company 
(collectively,  the  "Seciuities").  All 
Offerings  will  have  certain 
characteristics  in  common:  (a)  The 
Securities  will  be  sold  to  registered 
investment  companies  as  part  of  the 
offering  to  the  public;  (b)  the  Securities 
will  be  registered  imder  the  Securities 
Act  of  1933  (the  "Securities  Act");  (c)  all 
sales  will  be  underwritten  on  a  firm 
commitment  basis  by  members  of  the 
National  Association  of  Securities 
Dealers  ("NASD");  (d)  there  will  be  no 
special  arrangement  to  induce  fund 
managers  to  deviate  from  normal  fund 
investment  policies,  as  stated  in  its 
prospectus;  and  (e)  registered 
investment  companies  will  invest  in  the 
Offerings  on  the  same  terms  as  all  other 
public  investors. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  to 
permit  the  sale  by  the  Company  of 
Seciuities  to  the  Retail  Funds  and  the 
Remote  Variable  Product  Funds  in  one 
or  more  Offerings  at  various  times  in  the 
future.  Section  17(a)(1)  of  the  Act 
prohibits  an  affiliated  person  of  an 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  selling  any  security  or 
property  to  such  company.  Applicants 
believe  that  the  Company  may  be 
deemed  to  be  an  affiliated  person  of 
affiliated  persons  of  the  Retail  Funds 
and  the  Controlled  Variable  Product 
Funds. 

2.  Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  another  person  to 
include  the  investment  adviser  or 
depositor  of  an  investment  company 
and  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person.  Section  2(a)(9)  defines  control 
as  the  power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  comi>any.  Thus,  an 
investment  company  may  be  considered 
to  be  controlled  by  its  investment 
adviser.  Section  2(a)(9)  further  provides 
that  a  person  owning  beneficially, 
directly  or  indirectly  through  controlled 
subsidiaries,  more  than  25%  of  the 
voting  securities  of  a  company  is  ^ 
presumed  to  control  such  company. 


3.  The  Company  controls  Nationwide 
Life,  a  wholly-owned  subsidiary  of  the 
Company.  Because  a  life  insurance 
company  owns  the  assets  of  its  separate 
accounts  under  Ohio  insiu'ance  law. 
both  the  Company  and  Nationwide  Life 
are  presumed  to  control  (and  thus  be 
affiliated  persons  of)  any  Variable 
Product  Fund  of  which  Nationwide  Life 
owrns  more  than  25%  of  the  voting 
securities  [i.e.,  the  Controlled  Variable 
Product  Funds).  The  Retail  Funds  and 
the  Remote  Variable  Product  Funds  may 
be  deemed  to  be  affiliated  persons  of  the 
Controlled  Variable  Product  Funds 
because  they  are  under  the  common 
control  of  common  investment  advisers. 
As  an  affiliated  person  of  the  Controlled 
Variable  Product  Funds,  and  therefore 
an  affiliated  person  of  affiliated  persons 
of  the  Retail  Funds  and  the  Remote 
Variable  Product  Funds,  the  Company 
would  be  prohibited  by  section  17(a)(1) 
from  selling  Securities  to  the  Retail 
Funds  and  the  Remote  Variable  Product 
Funds  absent  an  exemption. 

4.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  transaction 
from  the  prohibitions  of  section  17(a)  if 
the  terms  of  the  proposed  transaction 
(including  the  consideration  to  be  paid 
or  received)  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
proposed  transaction  is  consistent  with 
both  the  policy  of  each  registered 
investment  company  concerned  and  the 
general  piupose  of  the  Act.  Applicants 
submit  that  the  proposed  sales  of 
Seciuities  to  the  Retail  Funds  and  the 
Remote  Variable  Product  Funds  meet 
the  requirements  for  an  exemption 
imder  section  17(b).  Applicants  state 
that  the  Retail  Funds  and  the  Remote 
Variable  Product  Fimds  will  purchase 
the  Securities  on  the  same  basis  as  all 
other  public  investors  and  at  the  public 
offering  price  stated  in  the  prospectus. 
This  price  will  be  determined  by 
negotiations  between  the  Company  and 
the  undervwiters  of  the  Offerings,  who 
will  be  subject  to  the  NASD  Rules  of 
Fair  Practice.  Applicants  therefore  do 
not  believe  that  the  proposed 
transactions  will  involve  any 
overreaching  on  the  part  of  the 
Company  or  any  of  its  affiliated  persons. 
In  addition,  the  Independent  Advisers 
will  decide  whether  to  purchase  the 
Securities  for  the  Retail  Funds  and  the 
Remote  Variable  Product  Funds,  and 
applicants  will  have  no  influence  or 
control  over  such  decisions. 
Accordingly,  applicants  assert  that  the 
proposed  transactions  are  consistent 
with  the  general  purposes  of  the  Act. 

5.  Section  6(c)  of  tne  Act  provides  that 
the  SEC  may  conditionally  or 
unconditionally  exempt  any  person. 
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security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provisions  of  the 
act,  if  and  to  the  extent  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.^  Applicants 
believe  that  the  proposed  transactions 
are  necessary  or  appropriate  in  the 
public  interest  because  they  allow  the 
Retail  Funds  and  the  Remote  Variable 
Product  Funds  and  their  shareholders 
the  opportunity  to  participate  in 
investment  opportunities  that  meet  the 
Funds'  investment  objectives  and  avoid 
a  reduction  in  or  possible  loss  of 
investment  opportunities.  Applicants 
also  assert  that  the  types  of  abuses  the 
Act  was  intended  to  prevent  are 
unlikely  to  occiu'  in  the  proposed 
transactions  for  the  reasons  discussed 
above.  Accordingly,  applicants  submit 
that  the  proposed  transactions  meet  the 
requirements  for  an  exemption  under 
section  6(c). 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  Retail  Funds  and  the  Remote 
Variable  Product  Funds  will  purchase 
Securities  of  the  Gimpany  in  an 
Offering  only  if  such  Seciirities  are  part 
of  an  issue  registered  imder  the 
Securities  Act  that  is  being  offered  to 
the  public.  All  such  purchases  will  be 
effected  at  the  public  offering  price 
stated  in  the  prospectus  and  in  the  same 
manner  as  sales  to  the  general  public. 

2.  All  Offerings  will  be  underwritten 
on  a  firm  commitment  basis  by  members 
of  the  NASD. 

3.  No  registered  investment  company 
that  is  an  affiliated  person  or  an 
affiliated  person  of  an  affiliated  person 
of  the  Company,  other  than  by  reason  of 
sharing  a  common  investment  adviser 
with  a  Controlled  Variable  Product 
Fund,  will  be  permitted  to  purchase 
Securities  in  an  Offering,  including 
Securities  issued  piu^uant  to  the 
uinderwriters'  over-allotment  option. 

4.  Applicants  will  not  offer  any 
incentives  to  the  investment  advisers  of 
the  Retail  Funds  or  the  Remote  Variable 
Product  Fimds  to  purchase  Securities  of 
the  Company,  and  will  take  no  action  to 
induce  fund  managers  to  deviate  from 
the  Funds'  stated  investment  policies. 


5.  No  investment  adviser  to  a  Retail 
Fund  or  a  Remote  Variable  Product 
Fund  will  be  an  affiliated  person  of 
applicants  other  than  by  reason  of  being 
an  investment  adviser  to  a  Variable 
Product  Fund. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  07-3064  Filed  2-6-97;  8:45  am) 
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[Release  34-38224;  File  No.  600-24] 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Notice  of  Filing  and 
Order  Approving  Application  for 
Extension  of  Temporary  Regictration 
as  a  Clearing  Agency 

]anuaQr31,1997. 

On  January  17, 1997,  Delta  Clearing 
Corp.  ("DCC")  1  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  request  pursuant  to 
Section  19(a)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  2  for  extension  of  its 
registration  as  a  clearing  agency  under 
S^ion  17A  of  the  Act '  for  a  period  of 
six  months  or  for  such  longer  period  as 
the  Commission  deems  appropriate.* 
The  Commission  is  publishing  the 
notice  and  order  to  solicit  comments 
from  interested  persons  and  to  grant 
DCC's  request  for  an  extension  of  its 
temporary  registration  as  a  clearing 
agency  through  July  31, 1997. 

On  January  12, 1990,  the  Commission 
granted  DCC's  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)(2)  and  19(a) 
of  the  Act  ^  on  a  temporary  basis  for  a 
period  of  thirty-six  months.*  Since  that 
time,  the  Commission  has  extended 
DCC's  temporary  registration  as  a 
clearing  agency  through  January  31, 
1997.'  DCC  now  requests  that  the 
Commission  grant  an  extension  of  its 
original  order  granting  DCC  temporary 
registration  as  a  clearing  agency  subject 
to  the  same  terms  and  conditions  for  a 
period  of  six  months  or  for  such  longer 


=■  Applicants  seek  relief  under  section  6(c)  as  %vell 
as  section  17(b)  because  section  17(b)  could  be 
interpreted  as  giving  the  SEC  power  to  exempt  only 
a  single  transaction  from  section  17(a).  as  opposed 
to  a  class  of  transactions.  See  Keystone  Custodian 
Funds.  Inc.  21  S.E.C  295  (194S). 


1  Formerly  Delta  Government  Options  Corp. 

MS  U.S.C  78s(a). 

'  15  U.S.C  78«j-l. 

'*  Letter  from  Robert  C  Mendelson.  Esq..  Morgan. 
Lewis  and  Bockius,  to  Jerry  W.  Carpenter,  Assistant 
Director.  Division  of  Market  Regulations. 
Commission  Uanuary  16. 1997). 

» 15  U.S.C  78q-l  (b)(2)  and  7es(a). 

■Securities  Exchange  Act  Release  No.  27611 
(January  12. 1990).  55  FR  1890. 

'  Securities  Exchange  Ac'.  Release  Nos.  31856 
(February  11. 1993).  58  FR  9005  (extension  until 
January  12. 1995)  and  35198  (January  8. 1995).  60 
FR  3286  (extension  until  January  31. 1997). 


period  as  the  Commission  deems 
appropriate. 

As  discussed  in  detail  in  the  order 
granting  DCC's  initial  temporary 
registration  as  a  clearing  agency,"  one  of 
the  primary  reasons  for  DOC's 
registration  is  to  enable  it  to  provide  for 
the  safe  and  efficient  clearance  and 
settlement  of  transactions  involving  the 
over-the-coimter  trading  of  options  on 
U.S.  Treasury  securities.  Since  the  time, 
the  Cxjmmission  has  approved  DOC's 
request  to  begin  clearance  and 
settlement  of  repurchase  agreement 
transactions  involving  U.S.  Treasury 
securities  as  the  underlying 
instrument.*  Currently,  repurchase 
agreement  transactions  constitute  the 
majority  of  the  transactions  cleared  by 
DCC. 

In  light  of  DCC's  past  performance, 
the  Commission  believes  that  EXX  has 
the  capacity  to  comply  with  the 
statutory  obligations  set  forth  under 
Section  17A(b)(3)  of  the  Act,'"*  which 
sets  forth  the  prerequisites  for 
registration  as  a  clearing  agency. 
However,  the  Commission  believes  that 
DCC  should  continue  to  be  registered  on 
a  temporary  basis.  Ciurently,  DCC  has 
an  exemption  from  the  fair 
representation  requirements  of  Section 
17A(b)(3)(C)  of  the  Act."  The 
Commission  believes  that  this  should  be 
resolved  prior  to  DCC's  registration 
becoming  permanent.  Fiu&er,  E)CC  has 
only  recently  begim  providing  clearance 
services  for  repurchase  agreement 
transactions,  which  constitutes  the  vast 
majority  of  its  operations."  Tlie 
Commission  would  like  the  opportunity 
of  observing  DCC's  performance  in  this 
area  prior  to  a  grant  of  permanent 
registration  as  a  clearing  agency. 
Comments  received  during  DCC's 
temporary  registration  will  be 
considered  in  determining  whether  DCC 
should  receive  permanent  registration  as 
a  clearing  agency  imder  Section  17A(b) 
of  the  Act." 

Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 


■  Supra  note  6. 

'Securities  Exchange  Act  Release  No.  36367 
(October  1 3. 1 995).  60  FR  54095. 

'o  15  U.S.C  78q-l(b)(3). 

"  15  U.S.C.  78q-l(b)(3)(C). 

"DCC  also  has  recently  or  is  in  the  process  of 
making  several  major  changes  to  its  operational 
structure.  For  example,  DCC  was  recently  sold  by 
its  original  owner.  Cawsl  Corp.,  to  three  purchasers 
led  by  Intercapital  Group  Ltd.  In  addition.  DOC  is 
in  the  process  of  selecting  a  new  facilities  manager 
and  in  automating  several  of  its  | 

"15U.S.C7«q-l(b). 


5870 


Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7.  1997  /  Notices 


Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  request  for  extension 
of  temporary  registration  as  a  clearing 
agency  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
requested  extension  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  form  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DCC.  All  submissions  should 
refer  to  the  File  No.  600-24  and  should 
be  submitted  by  February  28, 1997. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  DCC's  request  for 
extension  of  temporary  registration  as  a 
clearing  agency  is  consistent  with  the 
Act  and  in  particular  with  Section  17A 
of  the  Act. 

It  is  therefore  ordered,  that  DCC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-24)  be.  and  hereby 
is  extended  through  July  31, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  97-3065  Filed  2-6-97;  8:45  am) 
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[RiUmi  Na  34-38226;  HI*  Na  SR-NASO- 
f7-03] 

Setf-Ragulatory  Organtzatlons;  Notice 
of  Rling  and  Order  Qranting 
Accelerated  Approval  of  Proposed 
Rule  Ctiange  by  National  Association 
of  Securities  Dealers,  Inc.  and  ttie 
Nasdaq  Stock  Market.  Inc.  Relating  to 
ttM  Filing  of  Changes  to  Total  Shares 
Outstanding  and  Corporate  Name  of 
Nasdaq  Issuers 

)anuary  31, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January 
22, 1997,  the  National  Association  of 
Securities  Dealers,  bic.  ("NASD")  and 
the  Nasdaq  Stock  Market,  Inc. 


>4 17  CFR  200.3O-3(aX5O)(i). 

'15U.S.C78s(bKl). 

*17CFR240.19b-^. 


("Nasdaq")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  U,  and 
m  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed 
rule  change. 

I.  Self-regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  and  Nasdaq  are  proposing  to 
amend  Nasdaq's  listing  requirements  to 
restore  a  filing  requirement  that  requires 
a  Nasdaq-listed  company  to  notify 
NASD  and  Nasdaq  when  it  changes  the 
amount  of  shares  outstanding  by  more 
than  5%  or  changes  its  corporate  name. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  there  are  no  deletions. 

Qualification  Requirements  for 
Domestic  and  Canadian  Securities 


Ruh  4310(cH20) 

The  issuer  shall  notify  the  Association 
promptly  in  writing  of  any  change  in  the 
general  character  or  nature  of  its 
business  and  any  change  in  the  address 
of  its  principal  executive  offices.  The 
issuer  also  shall  file  on  a  form 
designated  by  the  Association 
notification  of  any  corporate  name 
change  no  later  than  10  days  after  the 
change. 

Rule  4310lcH24) 

The  issuer  shall  file,  on  a  form 
designated  by  the  Association  no  later 
than  10  days  after  the  occurrence,  any 
aggregate  increase  of  any  class  of 
securities  included  in  Nasdaq  that 
exceeds  5%  of  the  amount  of  securities 
of  the  class  outstanding. 

Qualification  Requirements  for  Non- 
Canadian  Foreign  Securities  and 
American  Depositary  Receipts 


i?u7e  4320(e}(19) 

The  issuer  shall  notify  the  Association 
promptly  in  writing  of  any  change  in  the 
general  character  or  nature  of  its 
business  and  any  change  in  the  address 
of  its  principal  executive  offices.  The 
issuer  also  shall  file  on  a  form 
designated  by  the  Association 
notification  of  any  corporate  name 
change  no  later  than  10  days  after  the 
change. 


Rule  432(HeK21) 

The  issuer  shall  file,  on  a  form 
designated  by  the  Association  no  later 
than  10  days  after  the  occurrence,  any 
aggregate  increase  or  decrease  of  any 
class  of  securities  included  in  Nasdaq 
that  exceeds  5%  of  the  amount  of 
securities  of  the  class  outstanding. 

n.  Self-regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  their  filing  with  the  Commission, 
the  NASD  and  Nasdaq  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Items  m  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-regfilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

EfEective  July  15, 1996,  the  SEC 
eliminated  Rules  13a-17  and  I5d-17, 
and  Form  10-C  under  the  Exchange  Act 
These  rules  required  Nasdaq-listed 
companies  to  report  to  the  SEC  and  the 
NASD:  (1)  Aggregate  increases  or 
decreases  of  a  class  of  securities -that 
exceed  5%  of  the  amount  of  securities  ' 
of  the  class  outstanding;  and  (2) 
corporate  name  changes.  The  SEC 
eliminated  these  requirements  as  part  of 
a  general  streamlining  of  their 
disclosure  requirements,  stating  that  the 
information  could  be  foimd  in  a 
company's  financial  statements.^ 

Because  NASD  Rules  4310(c)(14)  and 
4320(e)(13)  require  Nasdaq  issuers  to 
file  with  the  NASD  and  Nasdaq  any 
filings  submitted  to  the  SEC,  the 
elimination  of  the  SEC  requirements 
has,  in  effect,  eliminated  timely 
notification  of  this  information  to  the 
NASD  and  Nasdaq. 

It  is  important,  however,  for  the 
NASD  and  Nasdaq  to  continue  to 
receive  this  information  fiom  issuers  as 
it  becomes  available.  Information 
concerning  total  shares  outstanding  is 
necessary  to  calculate  market 
capitalization  and  adjust  the  various 
market  indices  that  contain  Nasdaq 
securities.  In  addition,  the  information 
is  relevant  to  Nasdaq  listing 


3  Exchange  Act  Release  No.  37262  (May  31, 1996). 
61  FR  30397  ("Phase  One  Recommendations  of 
Ta*k  Force  on  Disclosure  Simplification").. 


Kaf79 
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requirements  regarding  minimiun 
public  float,  and  a  "market 
capitalization"  test  that  Nasdaq  is  in  the 
process  of  proposing.  Corporate  name 
charge  information  also  must  be  kept  up 
to  date. 

2.  Statutory  Basis 

The  NASD  and  Nasdaq  believe  the 
proposed  rule  change  is  consistent  with 
Sections  15A(b){6)*  and  llA(a)(l)(C)5 
of  the  Act.  Section  15A(b)(6)  requires 
that  the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  rattling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free 
and  open  market.  Section  llA(a)(l)(C) 
provides  that  it  is  in  the  public  interest 
and  appropriate  for  the  protection  of 
investors  to,  among  other  things,  assure 
the  availability  to  brokers,  dealers,  and 
investors  of  ii^ormation  with  respect  to 
quotations  for  and  transactions  in 
securities.  The  restoration  of  the 
notification  requirement  is  necessary  to 
oisure  that  the  NASD  and  Nasdaq  have 
current  information  on  the  total  shares 
outstanding  for  Nasdaq  issuers.  This 
information  is  important  to  accurately 
calculate  mariiet  capitalization  and 
adjust  indices  containing  Nasdaq 
securities.  These  indices  are  relied  upon 
by  market  participants  and  the  public  to 
indicate  the  value  and  movement,  in  the 
aggregate,  of  the  securities  of  which  they 
are  comprised.  In  addition,  the 
information  is  relevant  to  Nasdaq  listing 
standards.  Records  regarding  corporate 
name  changes  also  must  be  kept  current. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  and  Nasdaq  do  not  believe 
thatthe  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tiiie  Act,  as  amended. 

C.  Self-Reffilatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  (rf^Cfunments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-03  and  should  be 
submitted  by  February  28, 1997. 

IV.  Cominission's  Findings  and  Order 
Granting  Accelerated  ^proval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NASD's  and  Nasdaq's  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Sections 
lSA(b){6) «  and  llA(a)(l)(C) '  of  the  Act. 
which  require  that  a  national  securities 
association  have  rules  that  are  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to.  and  faciUtating  transactions 
in  securities,  to  remove  impediments  to 
and  {lerfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  this 
proposal  is  consistent  with  Section 
15A(b)(6)  and  llA(a)(l)(C)  of  the  Act 
because  it  will  reinstate  filing 
requirements  imposed  on  Nasdaq-listed 
companies  prior  to  the  elimination  of 
Form  10-C  by  the  Commission.  The 
reinstatement  of  the  notification 
requirement  will  ensure  that  the  NASD 
and  Nasdaq  continue  to  receive 
pertinent  information  relating  to 
Nasdaq-listed  companies  on  a  timely 
basis.  'The  Commission  believes  that  the 
continued  receipt  of  timely  information 
relating  to  changes  in  the  amount  of 
shares  outstanding  of  more  than  5%  or 


changes  in  corporate  name  of  Nasdaq- 
listed  companies  may  prevent 
fraudulent  or  manipulative  acts  and 
practices  and  will  serve  the  public 
interest  as  such  information  is  relied 
upon  by  market  piartici  pants.  The 
Commission  therefore  finds  gocd  cause 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) »  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NASI>-97-03)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-3067  Filed  2-6-97;  8:45  am] 
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[RelMSe  Na  34-38221;  File  No.  SR-NY8E- 
96-38,  SR-Amex-0»-4«,  SR-OBOE-«8-78, 
SR-CHX-46-33.  SR-BSE-«»-12,  and  SR- 
Ptilx-^-^W] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  To  Proposed  Rule 
Changes  by  ttte  New  York  Stock 
Exchaif>ge,  Inc.,  American  Stock 
Exchange,  lr-2.,  and  Chicago  Board 
Optkms  Exchange,  Incorporaled;  and 
Order  Granting  Accelerated  Approval 
To  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange, 
Incorporated,  and  Boston  Stock 
Exchange,  Inc.,  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  To  PropMed  Rule  Change  by 
the  Philadelphia  Stock  Exchange  Inc., 
and  Aniendment  No.  1  to  tite  Proposed 
Rule  Change  tiy  the  Chicago  Board 
OptkMis  Exchange,  Incorporated, 
Relating  to  Amendments  to  Their 
Respective  Market-Wide  Circuit 
Breaker  Provisions 

January  31, 1997. 

I.  Introduction 

On  December  11, 1996,  the  New  Yorit 
Stock  Exchange,  hic.  ("NYSE");  on 
December  16, 1996,  the  American  Stock 
Exchange,  Inc.,  ("Amex"),  on  December 
18. 1996,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"),  and 
the  Chicago  Stock  Exchange, 
Incorporated  ("CHX");  on  December  31. 
1996.  the  Boston  Stock  Exchange.  Inc. 
("BSE");  and  on  January  6. 1997,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx")  respectively  (each  individually 
referred  to  herein  as  an  "Exchange"  and 


4lSU.S.C7ao-3(bXB). 
MS  U.S.C  78k-l(a)(lXa 


■  15  U.S.C  78o-30>N6). 
MS  U.S.C  7Bk-l(a)(lXC). 


■l5U.&C7as(bK2). 
•17  CFR  200.3e-3(a)(12l 
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two  or  more  collectively  referred  to  as 
"Exchanges"),  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  >  and  Rule 
19b-4  thereunder.^  proposed  rule 
changes  relating  to  certain  market-wide 
circuit  breaker  provisions. 

The  proposed  rule  changes  were 
published  for  comment  in  Securities 
Exchange  Act  Release  Nos.  38047 
(December  13, 1996),  61  FR  67087 
(December  19, 1996)  (NYSE):  38071 
(December  20, 1996),  61  FR  68805 
(December  30. 1996)  (Amex);  38080 
(December  23, 1996),  61  FR  69126 
(December  31, 1996)  (CBOE);  38130 
(January  6, 1997),  62  FR  1938  (January 
14, 1997)  (CHX);  and  38138  (January  8. 
1997),  62  FTl  2202  (January  15, 1997) 
(BSE).  The  BSE  submitted  to  the 
Commission  Amendment  No.  1  on 
January  7, 1997,^  and  Amendment  No. 
2  on  January  15, 1997.4  The  CBOE 
submitted  to  Commission  Amendment 
No.  1  on  January  17, 1997.»  The 
Commission  received  one  comment 
letter  on  the  proposals.* 

This  order  approves  the  proposed  rule 
dianges.  The  proposals  by  QDC,  BSE, 
Phlx,  and  CBOE's  Amenchnent  No.  1  are 
being  approved  on  an  accelerated  basis. 

n.  Ocacriptioo  of  the  Proposal 

The  Exchanges  propose  to  amend 
their  rules  relating  to  "Trading  Halts 
Due  to  Extraordinary  Market 
Volatility — circuit  breakers"  to  increase 
the  trigger  levels  for  circuit  breakers  that 
impose  temporary  market-wide  trading 
halts.  The  current  circuit  breakers  are 


MS  U.S£.  7ai(bXl). 

il7CFR240.19b-«. 

>Sm  Latter  fronn  Kana  A.  AluiM.  AasUtant  Vies 
PTMident,  BSE.  to  Holly  Smith.  Associate  Director. 
Offica  of  Market  Suparvision  ("QMS").  Division  of 
Markat  Ra|uktion  ("Market  Regulalion"), 
Coamnisaion.  dated  January  7, 1997  ("BSE 
Amendment  No.  1"),  correcting  a  typographical 
anor  ragarding  the  adjustment  of  its  second  circuit 
fareakar  trigger  lereL  See  Securities  Exchange  Act 
Release  No.  3813a  Qanuary  8. 1997).  62  FR  2202. 

<  See  Letter  from  Thomas  f.  Frain.  Staff  Attorney, 
BSE,  to  CSieater  A.  McPherson.  Staff  Attorney,  QMS. 
Markat  Ragulation,  Conunission,  dated  January  IS, 
1997  ("BSE  AflMndment  No.  2").  making  clear  that 
approval  of  its  propoaal  superseded  its  existing 
circuit  braakar  provisions. 

*  SeeJ.etler  btxn  Arthur  B.  Reinstein,  Senior 
Attorney.  CBOE.  to  Chester  A.  McPherson.  SUff 
Attoroey.  CMS,  Market  Regulation.  Commission, 
dated  January  17  1997  ("CBOE  Amendment  No.  1"). 
revising  its  Rule  6.3B  to  delete  reference*  to  specific 
moves  in  the  DJIA.  and  adopting  a  more  general 
rule  stating  that  circuit  breakers  wfill  be  triggered  on 
the  CBOE  whenever  circuit  breaker*  are  triggered 
on  the  NYSE. 

•  See  Letter  from  the  Honorable  Edward  J. 
Markey.  Member  of  Congress,  the  United  States 
House  of  Representatives,  to  Arthur  Levitt, 
Chairman,  SEC  dated  December  16. 1996  ("Markey 
Latter").  For  a  description  of  the  Markey  Letter,  tee 
infra  jmtttH. 


triggered  if  the  Dow  Jones  bidustrial 
Average  ("DJIA")  declines  by  250  and 
400  points,  respectively,  from  its 
previous  day's  close.  A  decline  by  250 
or  more  points  would  result  in  a  one- 
half  hour  trading  halt,  while  a  decline 
of  400  or  more  points  would  cause 
trading  to  halt  for  an  additional  hour. 
Now,  the  Exchanges  propose 
establishing  new  thresholds  of  350  and 
550  points  in  the  DJIA  before  the 
respective  one-half  hour  and  one  hour 
circuit  breakers  are  triggered.'  The 
Exchanges  seek  to  effect  these  changes 
on  a  one-year  pilot  basis.  The  futures 
exchanges  trading  stcxJc  index  futures 
have  proposed  analogous  circuit  breaker 
proposals  with  tlie  (Dommodity  Futures 
Trading  Conunission  ("CFFC")  to  halt 
trading  in  such  contracts." 

m.  Summary  of  Cimunents 

The  Commission  received  one 
commfflit  letter— the  Markey  Lettei^-on 
the  Exchanges'  proposals."  The  Markey 
Letter,  while  acknowledging  "the  need 
for  the  Commission  and  its  staff  to 
continually  reexamine  the  circuit 
breakers  to  determine  their  efBcacy  in 
Ught  of  changing  market  conditicms," 
aiso  expressed  concern  that  "the  sheer 


'The  National  Association  of  Securities  Dealers. 
Inc.  ("NASD"),  Cincinnati  Stock  Exchange  ("CSE"). 
and  the  Pacific  Stock  Exchange,  Incorporated 
("PSE")  have  general  rules  that  require  them  to  halt 
trading  during  the  intennarket  circuit  breakers.  See 
infra  note  15.  Consequently,  they  do  not  need  to  file 
conforming  rule  changes  because  their  circuit 
breaker  halts  will  automatically  confomi  to  the  halt 
periods  adopted  by  the  other  exchanges.  See  Letters 
to  Howard  L.  Kramer,  Associate  Director,  QMS. 
Market  Regulation.  Commission,  from  Adam  W, 
Gurwitz.  Director  of  Legal  Afbirs.  CSE.  dated 
January  3, 1997;  from  David  P.  Swnak.  Vice 
Pieaident,  Regulation.  PSE.  dated  January  14, 1997; 
and  from  Richard  Ketchum.  Chief  Operating  Officer 
and  Executive  Vice  President.  NASD,  dated  January 
15. 1997. 

*  See  Letter  to  Howard  L.  Kramer.  Associate 
Director,  OMS,  Market  Regulation,  Commission, 
firom  Stephen  A.  Sherrod,  Chief,  Financial 
Instruments  Unit,  CFTC.  dated  December  20, 1906. 
See  also  Letters  to  Jean  A.  Webb,  Secretary,  CFTC, 
from  Norman  E.  Mains,  Senior  Vice  President.  Chief 
Economist  and  Director  of  Research,  Chicago 
Mercantile  Exchange  ("CME"),  dated  December  17, 
1996;  from  Richard  T.  Pombonyo,  Managing 
Director,  New  York  Futures  Exchange,  Inc 
("NYFE"),  dated  December  16, 1996;  and  from  Jeff 
C  Borchardl.  Senior  Vice  President.  Kansas  City 
Board  of  Trade  ("KCBT"),  dated  December  18, 1996. 
For  example,  the  most  actively  traded  stock  index 
futures  contract  is  the  Standard  &  Poor's  500  ("SU* 
500")  stock  index  futures  contract  traded  on  the 
CME.  Currently,  if  the  SaP  500  futures  are  limit 
oflered  at  the  30-point  price  limit  and  the  securities 
markets  have  instituted  the  half-hour  trading  halt, 
the  SAP  500  futures  also  will  halt  trading.  The  same 
procedure  applies  at  the  SO-point  price  limit  for  the 
sap  500  futures  for  the  one-hour  trading  halt.  The 
CME  is  raising  the  applicable  price  limits  in  the 
Sap  500  futures  to  45  and  70  points  to  correspond 
to  the  new  350/550  DJIA  point  triggers  in  the 
securities  markets.  See  infra  note  27  for  an 
additional  explanation  of  how  the  futures  price 
limits  relates  to  circuit  breaker  trading  halts. 

■  See  tupra  note  6. 


size  of  the  market  movement  which 
would  occur  before  (the  proposed) 
trading  halt(s)  (were)  activated  could  be 
extremely  disturbing  to  investors  and 
could  possibly  disrupt  the  fair  and 
orderly  functioning  of  the  markets."  *" 

The  Markey  Letter  continued  by 
stating  "that  any  changes  to  the  circuit 
breakers  could  contribute  to  a  much 
higher  level  of  market  volatility  that 
might  impair  investor  confidence  or 
result  in  other  unfcneseen 
consequences."  Finally,  the  Markey 
Letter  recommended  that,  if  the 
proposals  are  adopted,  the  Commission 
should  consider  establishing  "speed 
bumps"  at  the  intervening  levels  in 
order  to  reduce  volatility  before  the 
actual  trading  halts  are  triggered.** 

IV.  Discussion 

After  careful  review  of  the  Exchanges' 
proposed  amendments  to  their  circuit 
breaker  rules  and  the  comment  thereto, 
and  for  the  reasons  discussed  below,  the 
Commission  believes  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
national  securities  exchanges,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)."  Specifically,  the 
Commission  believes  the  proposals  are 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  prevent 
fraudulent  and  manipulative  acts,  and, 
in  general,  to  protect  investors  and  the 
public  interest*^ 

In  1988,  the  Commission  approved 
circuit  breaker  rule  proposals  by  the 


"  Id.  The  Commission  notes  that  the  NYSE  has 
indicated  that  it  does  not  intend  to  propose  any 
changes  at  this  time  to  its  markat  volatility 
procedures  that  would  bacrane  affcctive  before  a 
350  point  circuit  braakar  trigger  could  be  reeched. 
One  of  thaae  sets  of  procedures,  provided  in  NYSE 
Rule  BOA  (known  as  the  "Collar  Rule"),  places 
limits  on  index  arbitrage  program  trading  if  the 
DJIA  rises  or  falls  50  points  from  the  previous  day's 
closing  value.  The  other  set  of  procedures,  known 
as  NYSE's  "sidecar"  system,  routes  program  orders 
into  separate  electronic  files  for  a  brief  period  if  the 
futures  contract  on  the  SaP  SCO  stock  index 
declines  to  12  points  beknv  its  previous  settlement 
value,  a  move  that  is  roughly  equivalent  to  100 
points  on  the  DJIA.  With  these  "speed  bump" 
procedures  in  place  on  the  NYSE,  as  well  as  other 
circuit  breakers  at  the  derivative  exchanges,  the 
Commission  does  not  believe  it  is  necessary  at  this 
time  to  develop  additional  procedures  to  restrict 
trading  prior  to  triggaring  of  a  circuit  breaker 
trading  halt. 

"r5U.S.C78fn)). 

'*In  approving  these  rules,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  S78c(f). 
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Exchanges. »*  The  original  circuit 
breaker  rules  provided  that  trading 
would  halt  in  all  securities  markets  for 
one  hour  if  the  DJIA  declined  by  250 
points  from  its  previous  day's  closing 
level  and,  thweafter,  trading  would  halt 
for  an  additional  two  hours  if  on  that 
same  day  the  DJIA  declined  400  points 
from  its  previous  day's  close.  In  July, 
1996,  these  periods  were  reduced  to 
one-half  hour  for  a  250  point  move  and 
one  hour  for  a  400  point  move."  The 
original  circuit  breaker  proposals  were 
approved  on  a  pilot  basis,  and  have 
been  extended  on  that  basis  since 
then.  16 

These  market-wide  circuit  breakers 
were  intended  to  provide  market 
participants  with  an  opportimity  to 
reestablish  an  equilibrium  between 
buying  and  selling  interest  by  offering  a 
temporary  "time-out"  period  to  become 
aware  of  and  respond  to  a  sudden, 
potentially  destabilizing  market  decline. 
In  approving  the  initial  proposals,  the 
Commission  noted  that  an  Interim 
Report  of  the  Working  Group  on 
Financial  Markets  ("Working  Group") 
had  recommended  that  in  periods  of 
rapid  market  decline  that  threaten  to 
create  panic  conditions,  trading  halts 
and  reopening  procedures  should  be 
coordinated  within  the  financial 
marketplace." 

Specifically,  the  Working  Group 
recommended  that  all  U.S.  markets  for 


**  See  Securities  Exchange  Act  Release  Nos. 
26198  (October  19. 1988).  53  FR  41637  (Amex. 
CBOE.  NASD,  and  NYSE);  26218  (October  26, 
1988),  53  FR  44137  (CHX);  26357  (December  14. 
1988),  53  FR  51182  (BSE):  26368  (December  16, 
1988),  53  FR  51942  (PSE):  26386  (December  22, 
1988),  S3  FR  52904  (Phbc):  and  26440  (January  10. 
1989).  54  FR  1830  (CSE). 

"  See  Securities  Exchange  Act  Release  Nos. 
37457  (July  19.  1996)  61  FR  39176  (NYSE):  37458 
Ouly  19. 1996).  61  FR  39167  (Amex);  and  37459 
(July  19. 1996).  61  FR  39172  (BSE.  CBOE.  CHX.  and 
Phlx). 

"See  supra  note  14.  The  roost  recent  extenaiona 
expire  on  April  30, 1997  for  the  Amex.  NYSE  and 
Phlx.  see  Securities  Exchange  Act  Release  No. 
37890  (October  29. 1996)  61  FR  56963;  and  on 
October  31, 1997  for  the  BSE  and  CHX  See 
Securities  Exchange  Act  Release  No.  36414  (October 
25. 1995)  60  FR  55630.  The  NASD's  policy 
statement  expires  on  December  31. 1997.  See 
Securities  Exchange  Act  Release  No  36563 
(December  7, 1995).  60  FR  64084.  The  Commission 
approved  on  a  permanent  basis  the  proposals  by  the 
CBOE,  PSE,  and  CSE.  See  Securities  Exchange  Act 
Release  Nos.  26198  (October  19.  1988).  53  FR  41637 
(CBOE):  26368  (December  16. 1988).  53  FR  51942 
(PSE):  and  26440  Oanuary  10, 1989)  54  FR  1830 
(CSE). 

"The  Working  Group  on  Financial  Markets  was 
established  by  the  President  in  March  1988  in 
response  to  the  1987  market  break.  It  consisted  of 
the  Under  Secretary  for  Finance  of  the  Department 
of  the  Treasury  and  the  Chairmen  of  the 
Commission,  the  Commodity  Futures  Trading 
Commission,  and  the  Board  of  Governors  of  the 
Federal  Reserve  System.  Its  mandate  was  to 
determine  the  extent  to  which  coordinated 
regulatory  action  was  necessary  to  strengthen  the 
nation's  financial  markets. 


equity  and  equity-related  products — 
stocks,  individual  stock  options,  stock 
index  options,  and  stock  index  futvires — 
halt  trading  during  such  periods  of 
market  volatility."  These 
recommendations,  in  part,  were  in 
response  to  the  events  of  October  19, 
1987,  when  the  DJIA  declined  over 
22.6%.  The  futures  exchanges  also 
adopted  analogous  trading  halts  to 
provide  coordinated  means  to  address 
potentially  destabilizing  market 
volatility." 

As  noted  above,  in  July  of  1996,  the 
Commission  approved  proposals  by  the 
Exchanges  to  amend  their  circuit 
breaker  rules  to  shorten  the  amount  of 
time  that  trading  is  halted  on  the 
Exchanges  when  the  DJIA  has  declined 
by  250  or  400  points.^"  Also,  at  that 
time,  the  Commission  approved  the 
elimination  of  references  in  the 
Exchanges'  rules  to  the  use  of 
abbreviated  reopening  procedures 
following  the  implementation  of  circuit 
breakers.^^  In  granting  its  approval  of 
the  shortened  period  for  trading  halts 
pursuant  to  circuit  breakers,  the 
Commission  noted  that  advances  in 
technology  and  increases  in  the 
operational  capacity  of  the  markets  and 
heightened  participants'  ability  to 
become  aware  of  and  respond  to 
signiHcant  price  movements  within  a 
much  shortened  period  of  time. 

The  Commission's  approval  of  the 
July  1996  proposals  constituted  the  first 
significant  modification  to  the  circuit 
breaker  provisions  since  their  adoption. 
In  response  to  the  July  1996  proposals, 
the  Commission  received  four  comment 
letters  expressing  general  concern  about 
the  circuit  breakers  trigger  levels,  and 
raising  a  number  of  associated  issues, 
including  the  belief  that  the  trigger 
levels  should  be  raised  to  reflect  the 
growth  in  the  market  values  since 
circuit  breakers  were  initially 
adopted.22  i^  approving  the  July  1996 


'•W. 

'"See  Letter  from  Todd  E.  Petzel,  Vice  President. 
Financial  Research,  CME,  to  )ean  A.  Webb. 
Secretary.  CFTC,  dated  September  1, 1988.  See  also 
Letters  to  Jean  A.  Webb,  Secretary.  CFTC  from  Paul 
J.  Draths,  Vice  President  and  Secretary,  Chicago 
Board  of  Trade  ( "CBT"),  dated  July  29,  1988: 
Michael  Braude,  President,  KCBT,  dated  August  10. 
1988:  and  Milton  M.  Stein.  Vice  President, 
Regulation  and  Surveillance.  NYFE,  dated 
September  2. 1988. 

^  See  supra  note  15. 

"Id. 

"  See  Letter  from  William  R.  Rothe.  Chairman, 
and  John  L.  Watson  m.  President,  Security  Traders 
Association,  to  Jonathan  G.  Katz,  Secretary.  SEC, 
dated  May  10. 1996  ( "STA  Letter");  Letter  from 
Peter  W.  Jenkins,  Chairman,  and  Holly  A.  Stark, 
Vice  Chairman.  Securities  Traders  Association's 
Institutional  Cdnunittee,  to  Jonathan  G.  Katz, 
Secretary,  SEC.  dated  May  7. 1996  ("STA 
Institutional  Committee  Letter");  Letter  from  Joseph 
R.  Hardiman.  President.  NASD,  to  Jonathan  G.  Katz, 


proposals,  the  Commission  recognized 
the  commentators'  issue  regarding  the 
appropriateness  of  the  250/400  trigger 
levels  in  a  rising  market  and  encouraged 
the  Exchanges  and  members  of  the 
industry  to  continue  evaluating  the 
trigger  levels  for  trading  halts  in  light  of 
the  changing  circumstances  of  the 
market  since  1988. 

Likewise,  when  the  circuit  breakers 
pilot  programs  were  extended  in 
October  1996,  the  Commission  again, 
while  reaffirming  the  utility  of  circuit 
breakers  and  the  purposes  they  serve 
during  periods  of  large,  rapid  market 
declines,  expressed  concern  about 
whether  the  existing  circuit  breakers 
levels  of  250  and  400  points  in  the  DJIA 
(then  reflecting  a  decline  of 
approximately  4.1%  and  6.6%) 
warranted  market-wide  halts.^^ 
Accordingly,  the  Commission 
recommended  that  the  industry  study 
these  levels  with  a  view  of  reaching  a 
consensus  on  the  size  of  increases  in 
current  trigger  levels  required  to  ensure 
that  cross-market  trading  halts  are 
imposed  only  during  market  declines  of 
historic  proportions.  Further,  the 
Commission  indicated  that  the  markets 
should  submit  their  proposals  for  new 
trigger  levels  by  February  3. 1997. 

Trie  current  proposals  by  the 
Exchanges  to  expand  the  circuit  breaker 
trigger  levels  to  350  and  550  points  in 
the  DJIA  reflect  the  Exchanges'  response 
to  the  Commission's  recommendations. 
In  their  respective  filings,  the  Exchanges 
noted  that  the  proposed  new  levels  of 
350  and  550  points  would  represent 
approximately  a  5.4%  and  8.5%  decline 
in  the  DJIA,  respectively,  reflecting 
significant  market  declines  that  they 
believe  serve  as  appropriate  levels  to 
trigger  a  brief  trading  halt.^* 

The  Exchanges'  proposals  are 
contingent  on  other  markets  adopting 
similar  proposals.^'  In  this  regard,  the 
Commission  notes  that  all  of  the 
existing  U.S.  stock  and  options 
exchanges,  as  well  as  the  NASD,  have 
either  submitted  revised  circuit  breaker 
pilot  programs  or  have  agreed  to  comply 
with  the  provisions  of  such  programs.^^ 


Secretary.  SEC  dated  May  23, 1996  ("NASD 
Letter"):  Letter  from  Paul  Schott  Stevens,  Senior 
Vice  President  and  General  Counsel,  Investment 
Company  Institute,  to  Jonathan  G.  Katz,  Secretary. 
SEC  dated  May  23.  1996  ("IQ  Letter"). 

"  These  percentages  are  based  on  the  DJIA  close 
of  6094.23  on  October  18,  1996. 

'^In  arriving  at  these  percentages  (5.4%  and 
8.5%).  the  Exchanges  estimated  the  DJIA  to  be 
approximately  6500. 

'  ''The  Commission  notes  that  the  BSE  and  Phlx 
did  not  explicitly  include  this  contingency  in  their 
filings. 

2«  See  supra  part  D.  The  NASD.  CSE.  and  PSE 
have  reaflirmed  their  policy  statements  to  halt 
trading  whenever  circuit  breakers  are  triggered. 
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The  futures  exchanges  are  also  adopting 
analogous  trading  halts  to  maintain  the 
existing  coordinated  means  to  address 
potentially  destabilizing  market 
volatility.27  Thus,  the  Commission 
believes  the  contingency  is  satisfied. 

In  evaluating  the  new  levels  proposed 
by  the  Exchanges,  the  Commission  notes 
that,  when  the  circuit  breaker  rules  were 
adopted  in  1988,  the  250-point  and  400- 
point  triggers  represented  one-day 
declines  of  12%  and  19%,  respectively, 
in  the  DJIA.  At  current  market  levels, 
these  triggers  represent  declines  of 
approximately  3.7%  and  6.0%, 
respectively.*"  The  Commission 
believes  that  the  maintenance  of  the 
trigger  levels  at  250  and  400  points  for 
eight  years,  while  the  market  has  risen 
substantially,  has  acted  to  effectuate  a 
significant  de/acfo  diminution  of  the 
price  movement  that  would  cause  a 
market-wide  trading  haU.^o 
Accordingly,  the  Commission  has 
substantial  doubt  as  to  whether  a  3.7% 
decline  in  the  DJIA  warrants  a 
marketwide  halt. 

In  support  t)f  this  conclusion,  the 
Commission  notes  the  market  decline  of 
March  8. 1996,  when  the  DJIA  fell  as 
much  as  217  points  (3.85%)  on  an  intra- 
day  basis.  This  decline  represented  the 
largest  intra-day  point  decline  since  the 
adoption  of  circuit  breakers.  The 
Commission's  consultations  with 
market  oflicials  indicated  that,  even 
though  volume  was  extremely  heavy 
during  the  price  decline  on  March  8, 
trading  appears  to  have  been  orderly. 
There  was  no  evidence  of  the  types  of 
systemic  stress,  as  were  present  in  the 
1987  market  break,  warranting  the  one- 
hour  market-wide  trading  halt  that 


"  If  the  ratio  of  8-t&-l  is  used  (8  DJIA  points  to 
1  SAP  500  index  point),  then  the  CME's  proposed 
price  limits  of  4S  and  70  points  correspond 
approximately  to  the  3S0  and  S50  points  circuit 
breaker  trigger  levels  proposed  by  the  equity 
Exchanges.  The  Commission  notes  that  on  a 
percentage  basis,  however,  the  45-point  limit  on  the 
CME  would  reflect  a  slightly  greater  percentage 
decline  in  the  SAP  SOO  index  than  would  the  350- 
point  decline  in  the  DJIA.  The  same  is  true  for  the 
70-point  limit  in  the  SAP  500  futures  and  the  550- 
poinl  circuit  breaker  trigger  in  the  DJIA.  While  this 
poees  a  slight  possibility  thai  trading  on  the  future* 
exchanges  may  not  halt  at  the  same  time  as  trading 
on  the  stock  exchanges,  experience  indicates  that 
futures  generally  (all  faster  than  stocks  during 
periods  of  severe  market  declines  and  thus  the 
futures  price  limits  are  more  likely  to  be  triggered 
ahead  of  the  circuit  breakers.  Consequently,  the 
CME's  proposed  limits  appear  to  be  in  line  with  the 
trigger  levels  in  the  securities  markets. 

>* These  figures  axe  based  on  the  DJIA  close  of 
6696.48  on  January  24. 1997. 

^The  Commission  also  notes  the  concern  raised 
in  the  Markey  Letter  that  the  550  (Kiints  circuit 
breaker  would  be  greater  than  the  508  points 
decline  experienced  during  the  October  1987  crash. 
However,  relative  to  the  DJIA  of  October  1987,  a  506 
points  decline  is  approximately  a  22.63%  decline, 
whereas,  relative  to  the  DJIA  of  January  1992,  a  550 
point*  decline  i*  the  equivalent  of  a  8.2%  decline. 


would  have  been  imposed  if  the  DJIA 
had  reached  the  250-point  circuit 
breaker  trigger. 

In  considering  the  Exchanges'  current 
proposals  to  modify  the  circuit  breaker 
trigger  levels,  the  Commission  also  has 
taken  into  accoimt  the  guidelines 
expressed  by  the  Working  Group  when 
originally  proposing  the  circuit  breaker 
procedures  in  1988.  At  that  time,  the 
Working  Group  indicated  that  pre- 
determined, coordinated,  cross-market 
trading  halts  should  be  implemented  so 
as  to  address  market  declines  that 
threaten  to  result  in  ad  hoc  and 
potentially  destabilizing  market 
closings.  The  Working  Group's  report 
stressed  that  the  circuit  breaker  trigger 
levels  should  be  "broad  enough  to  be 
tripped  only  on  rare  occasions,  but 
*  *  *  sufficient  to  support  the  ability  of 
the  payment  and  credit  systems  to  keep 
pace  with  extraordinary  large  market 
declines."  Consequently,  the  Working 
Group  recommended  that  the  first 
market-wide  trading  halt  be  imposed 
only  when  the  DJIA  had  declined  by  250 
points  and  that  the  second  halt  be 
imposed  when  the  decline  had  reached 
a  total  of  400  points,  levels  that 
represented  extraordinary  declines  of 
approximately  12%  and  19%. 
respectively,  in  1988. 

The  Working  Group's  report  also 
cautioned  that  the  circuit  breaker  trigger 
levels  should  be  reviewed  by  market 
regulators  {>eriodically  to  adjust  the 
point-decline  triggers  to  ensure  that 
market-wide  halts  would  be  imposed 
only  after  extraordinary  market 
declines.  The  Working  Group 
envisioned  in  1988  that  the  circuit 
breaker  levels  would  be  reevaluated 
periodically  and  adjusted  to  reflect 
market  levels. » In  recent  consultations, 
the  Working  Group  has  supported  the 
Commission's  determination  that  it  is 
time  to  raise  the  current  circuit  breaker 
triggers. 

Consequently,  the  Commission  is 
approving  the  adoption  of  the  new  350/ 
550  trigger  levels.  The  DJIA  has  tripled 
in  value  since  circuit  breaker  trading 
halts  were  adopted  in  1988.  This  rise  in 
the  market  necessitates  increases  in  the 
circuit  breaker  trigger  levels  so  as  to 
prevent  their  unnecessary  application. 
The  existing  levels  of  250/400 
(approximately  3.7%  and  6.0%)  are  far 
below  the  percentage  originally  adopted 
(approximately  12%  and  19%).  While 
the  350/550  levels  on  a  percentage  basis 
are  below  the  percentages  represented 
by  250/400  points  in  1988,  the 
Commission  believes  that  increasing  the 
trigger  levels  better  reflects  the  state  of 
the  market  than  ciurent  levels.  The 


trigger  levels  should  reflect  an 
extraordinary  decline  under  current 
maricet  conditions.  The  350/550  trigger 
levels  more  accurately  meet  this 
standard  than  the  250/400  point 
triggers. 

T%e  Commission  recognizes  that  the 
Exchanges  have  been  cautious  in  their 
efforts  to  raise  the  circuit  breaker 
triggers  and  that  the  proposed  new 
triggers  of  350/550  points  represent 
approximately  a  40%  increase  in  trigger 
levels.  Nevertheless,  the  Commission 
believes  that  the  Exchanges' 
determinations  regarding  the  new 
trigger  levels  represent  a  substantial 
improvement  over  the  current  trigger 
levels  and  reduce  the  Commission's 
concerns  that  the  market-wide  circuit 
breaker  trading  halts  should  not  be 
triggered  except  during  extraordinary 
market  declines. 

As  has  been  done  iu  the  past,  the 
Commission  is  approving  these  changes 
on  a  pilot  basis.  In  addition,  the 
Commission  finds  good  cause  for 
approving  the  proposals  by  the  CHX. 
BSE.  Phbc.  and  CBOE's  Amendment  No. 
1  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  These  proposals 
are  analogous  to  the  circuit  breaker 
proposals  published  in  the  Federal 
Reenter,  for  the  full  statutory  period,  by 
the  NYSE,  Amex,  and  CBOE.^^  The 
Commission  believes  that  it  is  important 
that  the  Exchanges'  circuit  breaker 
procedures  be  approved  simultaneously 
to  preserve  the  existence  of  uniform 
market-wide  circuit  breaker  provisions. 
Accordingly,  the  Commission  believes 
that  granting  accelerated  approval  of  the 
proposals  and  the  amendments  thereto 
is  appropriate  and  consistent  with 
Sections  6(b)(5)  and  19(b)(2)  of  the  Act. 

The  proposals  being  approved  today 
effectively  supersede  and  replace  the 
existing  circuit  breaker  pilot  provisions 
of  the  respective  Exchanges. '^  The 
Commission  is  approving  each  of  the 
Exchanges'  revised  circuit  breaker  rules 
for  a  one-year  period  becoming  effective 
on  February  1. 1997,  and  remaining  in 
force  until  January  31. 1988.33  The 


"See supra  note  17. 


'^  See  supra  part  I. 

"The  AMEX.  CHX,  and  Phbc  have  submitted 
letters  clarifying  certain  potential  ambiguity 
contained  in  the  originally  Tiled  proposals,  by 
making  clear  that  the  proposals  approved  today 
supersede  each  Exchanges'  existing  circuit  breaker 
provisions.  See  Letters  to  Michael  A.  Walinskas, 
Senior  Special  Counsel.  Market  Regulation 
Commission,  from  Michael  Cavalier,  Associate 
General  Counsel.  Legal  and  Regulatory  Policy, 
Amex.  dated  January  16,  1997:  from  David  T. 
Rusoff.  Esq.,  Foley  A  Lardner,  CHX,  dated  January 
16. 1997;  and  from  Philip  H.  Becker,  Senior  Vice 
President,  Chief  Regulatory  Officer,  Phbc,  dated 
January  17, 1997. 

'^The  CBOE.  in  iU  Amendment  No.  1.  revised  the 
Unguage  to  its  circuit  bfaaker  rule,  deleting 
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Commission  expects  the  markets  to 
continually  reevaluate  the  circuit 
breaker  trigger  levels  in  order  to  prevent 
imposing  cross-market  trading  halts  that 
are  not  justified  by  the  overall 
magnitude  of  a  market  decline. 
Accordingly,  the  Commission  will  work 
with  the  markets  to  develop  procedures 
for  reevaluating  the  circuit  breaker 
triggers  on  at  least  an  annual  basis.  In 
this  connection,  the  Commission 
requests  that  within  ten  months  of  the 
date  of  this  order  the  markets  submit 
their  respective  recommendations  for 
the  trigger  levels  that  will  be  used  upon 
expiration  of  the  350/550  levels  one 
year  from  this  ordn*. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  BSE  Amendment 
No.  2,  SR-Phlx-97-03.  and  CBOE 
Amendment  No.  1.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington.  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  a^  written 
statements  with  respect  to  the  proposed 
rule  changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  .accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
section,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  such 
filing  vtrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchanges.  All  submissions 
should  refer  to  BSE  Amendment  No.  2, 
SR-Phbc-97-03.  and  CBOE  Amendment 
No.  1  and  should  be  submitted  by 
Ffibruary  28. 1997. 

VI.  Conclusion 

For  the  reascms  discussed  above,  the 
Commission  believes  the  proposals  by 
the  Exchanges  to  amend  their  circuit 
breaker  trigger  levels  are  consistent  with 
Section  6(b)(5)  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  34  that  the 


language  that  referred  to  the  applicable  0|IA  trigger 
level*.  Instead,  the  CBOE  proposes  the  adoption  of 
new  language  that  would  impose  circuit  breaker 
trading  hahs  on  the  CSGE  whenever  such  halts  are 
in  effect  on  the  NYSE.  See  supra  note  S.  The 
Conunission  notes  that  because  the  CBOE  has 
determined  to  adopt  this  piggyback  approach,  and 
their  circuit  breaker  rule  is  currently  approved  on 
a  permanent  basis,  it  should  generally  not  be 
necessary  for  the  CBOE  to  file  conforming  rule 
changes  to  revise  specific  circuit  breaker  trigger 
levels  after  the  adoption  of  its  current  propoMl. 


proposed  rule  changes  (SR-^YSE-96- 
38.  SR-Amex-96-^9,  SR-BSE-9fr-12, 
SR-CBOE-96-78.  SR-CHX-96-33,  and 
SR-Phlx-97-03)  are  hereby  approved  to 
become  effective  on  February  1, 1997 
and  will  remain  in  force  until  January 
31, 1998. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-3032  Filed  2-6-97;  8:45  ami 
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Self-Ragulatory  Organizations;  N«w 
York  Stock  Exchange,  Incorporated; 
Approval  of  Proposed  Rule  C«iange 
Relating  to  the  Exchange's  Policy  on 
Tape  Indications 

January  31, 1997. 
I.  Introduction 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
November  26, 1996,  the  New  York  Stock 
Exchange,  hic..("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  relating  to  the 
Exchange's  policy  on  tape  indications. 
The  proposal  was  published  for 
comment  in  the  Federal  Register  on 
December  10, 1996.2  Nq  comments  were 
received  on  the  proposed  rule  change. 
The  Commission  is  approving  the 
proposed  rule  change. 

n.  Description  of  the  Proposal 

The  NYSE  proposed  to  amend  the 
Exchange  Policy  on  Indications, 
Openings  and  Reopenings,  which  will 
be  issued  as  an  Information 
Memorandum.  Indications  are  price 
ranges  published  on  the  tape  before  or 
during  a  trading  halt  to  display  the 
probable  price  range  in  which  a-stock 
will  open  or  reopen. 

The  Exchange  s  policy  on 
dissemination  of  tape  indications 
currently  requires  a  minimum  of  15 
minutes  elapse  between  the  first 
indication  and  the  opening  or  reopening 
of  a  stock.  In  addition,  when  multiple 
indications  are  used,  a  minimum  of  10 
minutes  must  elapse  after  the  last 
indication  when  it  drcs  not  overlap  the 
prior  indication;  a  minimum  of  5 
minutes  must  elapse  after  the  last 


»«15U.S.C78«(b){2). 

"17  CFR  200.3O-3(aXl2). 

'  15  U.S.C  788(b)(ll. 

'Securities  Exchange  Act  Release  No.  38015 
(December  3. 1996).  61  FR  65099  (December  10. 
1996). 


indication  when  it  overlaps  the  prior 
indication.  In  all  cases,  a  minimum  of 
15  minutes  must  elapse  between  the 
first  indication  and  the  opening  or 
reopening  of  a  stock. 

The  Exchange  proposed  that  these 
minimum  time  periods  before  opening 
or  reopening  a  stock  be  compressed 
from  15  to  10  minutes  after  the  first 
indication;  and  to  5  minutes  after  the 
last  indication,  regardless  of  whether  it 
overlaps  the  prior  indication,  provided 
that  a  minimum  of  10  minutes  elapse 
between  the  first  indication  and  the 
opening  or  reopening  of  a  stock.  The 
Exchange  indicated  that  it  believes  that 
a  minimum  time  period  of  10  minutes 
for  dissemination  has  proven  sufficient 
in  other  contexts,  such  as  the 
publication  of  imbalances  of  50.0(X) 
shares  or  more  of  market-on-close  orders 
on  trading  days  other  than  expiration 
days. 

The  Exchange  stated  that  over  the 
years,  in  developing  procedures  for 
openings,  it  has  focused  on  providing  a 
balance  between  timeless  and 
appropriateness  of  price,  i.e.,  achieving 
a  price  that  reflects  an  appropriate 
equilibrium  of  buying  and  selling 
interest  at  the  time.  The  Exchange  noted 
that  since  current  procedures  were 
formulated,  the  speed  of 
communications  has  increased,  meaning 
that  relevant  market  information  can  be 
disseminated  and  responded  to  very 
quickly.  The  Exchange  believes  that  the 
proposed  rule  change  would  shorten  the 
time  period  for  indications,  thereby 
allowing  the  opening  or  reopening  of  a 
stock  in  a  more  expeditious  fashion, 
while  still  providing  oifficient  time  for 
appropriate  pricing  of  orders. 

The  Exchange  believes  that  the 
revised  procedures  for  tape  indications 
strike  an  appropriate  balance  between 
preserving  the  price  discovery  process 
while  providing  timely  opportunities  for 
investors  to  participate  in  the  market. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6(b)(5)  of 
the  Act.3  The  proposed  rule  change  is 
designed  to  promote  just  an  equitable 
principles  of  trade,  to  remove 
impediments  to.  and  perfect  the 
mechanism  of  a  free  and  open  market. 


M5U.S.C78flb)(5). 
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and,  in  gena^I,  to  protect  investors  and 
the  public  interest. 

Specifically,  the  Exchange  proposed 
that  minimum  time  periods  before 
opening  or  reopening  a  stock  be 
compressed  from  15  to  10  minutes  after 
the  first  indication;  and  to  5  minutes 
after  the  last  indication,  regardless  of 
whether  it  overlaps  the  prior  indication, 
provided  that  a  minimum  of  10  minutes 
elapse  between  the  first  indication  and 
the  opening  or  reopening  of  a  stock.  For 
example,  if  only  3  minutes  had  elapsed 
from  the  time  of  the  first  indication  to 
the  second  indication,  the  minimum 
waiting  period  after  the  second 
indication  would  be  7  minutes. 

The  Commission  agrees  with  the 
Exchange  that  due  to  increases  in  the 
speed  of  communications,  relevant 
market  information  can  be  disseminated 
and  responded  to  very  quickly.  The 
Commission  finds  reasonable  the 
Exchange's  determination  that  the 
proposed  rule  change  will  allow  the 
opening  or  reopening  of  a  stock  in  more 
expeditious  fashion  while  still 
providing  sufficient  time  for  appropriate 
pricing  of  orders.  The  Commission  finds 
that  in  the  rule  change,  the  Exchange 
has  made  a  reasonable  determination 
that  balances  the  preservation  of  the 
price  discovery  process  while  providing 
timely  opportunities  for  investors  to 
participate  in  the  market.  Exchange  staff 
has  represented  that  the  change  in  the 
timing  of  tape  indications  is  consistent 
with  Intermarket  Trading  System  re- 
opening procedures.'* 

IV.  Concliuion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
NYSE-96-32)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarUad, 
Deputy  Secretary. 

[FR  Doc  97-3066  Filed  2-6-97;  8:45  am) 
OOMW10-M-M 


*  Telephone  Conversation  between  Don  Siemer, 
Director  of  Rule  Development,  Market  Surveillance 
Division,  NYSE,  and  Janet  W.  Russell-Hunter. 
Special  Counsel,  Office  of  Marliet  Supervision, 
Division  of  Market  Regulation.  SEC.  on  January  23, 
1997.  See  Won  for  the  Purpose  of  Creating  and 
Operating  an  Intermarket  Conununicationt  Linkage 
Purtuanl  to  Section  1  lAla)(3)IB)  of  the  Securitiet 
Exchange  Act  of  1934  (Composite:  Amendments 
Through  May  21. 1991). 

»15U.S.C78s(b)(2). 

•  17  CFR  200.3O-3(a)(12). 


DEPARTMENT  OF  STATE 

International  Telecommunications 
Advisory  Committee  (ITAC)  Ad  Hoc  on 
PrefMrations  for  the  1997  World 
Radioconununications  Conference 
(WRC-97)  and  Conference  Preparatory 
RIeetings;  l/leeting  Notice 

The  Department  of  State  annoimces 
the  recovening,  under  the  U.S. 
International  Telecommunications 
Advisory  Committee  (ITAC),  of  an  Ad 
Hoc  Group  to  carry  out  preparations  for 
the  next  World  Radiocommunications 
Conference  (WRC),  and  related 
Conference  Preparatory  Meeting  (CPM), 
of  the  International  Telecommunication 
Union  (ITU).  The  WRC  will  be  held 
October  27  to  November  21, 1997,  and 
the  CPM  May  6-16, 1997,  in  Geneva. 
The  primary  purpose  of  the  AD  Hoc 
Group  will  be  to  advise  the  Department 
on  preparations  for  these  and  related 
meetings. 

The  Ad  Hoc  Group  is  chaired  by 
Warren  Richards,  Department  of  State, 
who  will  also  serve  as  Chairman  of  the 
U.S.  Delegation  to  the  CPM.  The  initial 
task  of  the  Ad  Hoc  will  be  to  complete 
U.S.  national  preparations  for  the  CPM, 
which  will  develop  a  draft  report  to 
WRC-97  at  the  May  meeting.  To 
facilitate  work,  the  Ad  Hoc  will  consist 
of  two  Working  Groups  with  the 
following  areas  of  responsibility: 

Working  Group  1 — Regulatory  and 
Associated  Issues  (regulatory  and  prtxedural 
matters,  HF  broadcasting,  maritime  and 
aeronautical  services,  appendices  S7,  S30 
and  S30A,  adaptive  MF/HF  systems,  review 
of  Resolutions  and  Recommendations),  under 
the  cliairmanship  of  Frank  Williams,  Federal 
Communications  Ck>mmission  (FCC); 

Working  Group  2 — Allocations  and 
Associated  Issues  (aeronautical,  mobile- 
satellite,  fixed-satellite,  and  space  sciences 
services,  spurious  emissions,  wind  profilers, 
and  fixed  service  above  30  GHz),  chaired  by 
Mr.  Richards. 

Meeting  schedules  are  as  follows: 
Working  Group  1  will  meet  February  27, 
9:30VNoon,  at  the  FCC,  2000  M  Street, 
N.W.,  in  Room  847  (meetings  are  also 
planned  for  March  13  and  27,  and  April 
24);  Working  Group  2  will  meet 
February  25, 1:30-5  p.m.,  at  State 
Department,  2201  C  Street.  N. W..  in 
Room  1912  (meetings  are  also  planned 
for  March  4  and  18,  April  1, 15  and  22). 
The  agenda  for  both  Working  Groups 
includes  a  review  of  recent  ITU-R 
reports  and  identification  of  U.S.  input 
documents,  position  papers  and 
authors.  Questions  regarding  Ad  Hoc 
activities  in  general  or  Working  Group 
2  may  be  directed  to  Warren  Richards, 
Department  of  State  (202-647-0049;  Fx: 
647-7407).  Questions  about  Working 
Group  1  should  be  directed  to  Frank 


Williams,  FCC  (202-418-0731;  Fx:  418- 
0233). 

Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  In  this  regard,  entry  to  the 
Department  of  State  is  controlled.  If  you 
wish  to  attend  meetings  at  State,  please 
send  a  fex  to  Christine  Plunkett  (202- 
647-7407)  at  least  24  hours  before  tiie 
scheduled  meeting,  with  your  name, 
company,  date  of  birth,  SSN,  and  the 
meeting  name/date.  One  of  the 
following  valid  photo  ID's  will  be 
required  for  admittance:  driver's  license 
with  picture,  U.S.  passport,  government 
ID  (company  ID's  are  no  longer  accepted 
by  Diplomatic  Security).  Enter  from  the 
"C"  Street  Main  Lobby. 

Dated:  January  22, 1997. 
Ricliard  E.  Slunim, 
ITAC  Executive  Director. 
[FR  Doc.  97-3075  Filed  2-6-97;  8:45  am] 

BNAJNG  CODE  4710-4S-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordiceeping 
Requirements;  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Department  of  Transportation ' 

(DOT). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  1995  (44  USC 
Chapter  35),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collection  of 
information  was  published  on  August 
28, 1996  [FR  61,  page  44385] 
DATES:  Comments  must  be  submitted  on 
or  before  March  10, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Peter  Chandler,  Office  of  Motor  Carriers, 
(202)  366-5763,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street. 
SW.,  Washington,  DC  20590. 

SUPPLEMB«TARY  INFORMATION: 

Federal  Highway  Administration 
(FHWA) 

Title:  Endorsement  for  Motor  Carrier 
Policies  of  Insurance. 

Type  of  Request:  Reinstatement. 
Without  change,  of  a  previously 
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approved  collection  for  which  approval 
has  expired. 

OMB  Control  Number:  2125-0074. 

Form  Number:  MCS-90,  MCS-«2. 

Affected  Public:  Insurance  and  surety 
companies  of  motor  carriers  of  property. 

Abstract:  Sections  29  and  30  of  the 
Motor  Carrier  Act  of  1980  (codified  at  49 
U.S.C.  31139)  require  the  Secretary  of 
Transportation  to  promulgate 
regulations  which  establish  minimal 
levels  of  financial  responsibility  for 
motor  carriers  of  property  to  cover 
public  liability,  property  damage,  and 
environmental  restoration.  The 
Endorsement  for  Motor  Carrier  Policies 
of  Insurance  for  Public  Liability  (Form 
MCS-90)  and  the  Motor  Carrier  Public 
Liability  Surety  Bond  (Form  MCS-82) 
contain  the  minimum  amount  of 
information  necessary  to  dociunent  that 
a  motor  carrier  of  property  has  obtained 
and  has  in  effect  the  minimum  levels  of 
financial  responsibility  as  set  forth  in  49 
CFR  387.9.  The  information  within 
these  documents  is  used  by  the  FHWA 
and  the  public  to  verify  that  a  motor 
carrier  of  property  has  obtained  and  has 
in  efiisct  the  required  minimum  levels  of 
financial  responsibility. 

Estimated  Annual  Burden:  The  total 
annual  burden  is  3,555  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention 
FHWA  Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  acctuvcy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,,  on  February  3, 
1997. 
Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 

of  Transportation. 

(FR  Doc  97-3042  Filed  2-6-97;  8:45  am] 

MLUNQ  OOOe  4»10-«-^ 


Federal  Aviation  Administration 

[Summary  Notice  Na  PE-07-6] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  bom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  siunmary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  14, 1997. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel.  Attn:  Rule  Docket  (AGC- 
200),  Petition  Docket  No.  2,  800 
Independence  Avenue,  SW.. 
Washington.  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa:dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. . 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 


Issued  in  Washington,  D.C,  on  February  4, 
1997. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  f(X'  Regulations. 

Petitions  fm-  Exemption 

DocJtef  No.:  28782. 

Petitioner:  Flying  Boat,  Inc.  doing 
business  as  (d/b/a)  Chalk's  International 
Airline,  and  d/b/a  Pan  Am  Air  Bridges 
(CHALK'S). 

Sections  of  the  FAR  Affected:  CFR 
121.2(a)(l)(ii);  121.191;  121.289(a)(2) 
and  (b);  121.310(c);  121.310(h)(l)(i)  and 
121.313(f) 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  use  its  17  seat 
transport  category  airplanes,  to  comply 
with  the  deadlines  set  forth,  in  the 
compliance  schedule  for  20-30  seat 
transport  category  airplanes.  The 
petitioner  is  also  requesting  to  operate 
its  aircraft  in  part  121  operations 
without  installing  the  following 
equipment  in  its  aircraft:  (1)  A  landing 
gear  aural  warning  device;  (2)  lighting  ■ 
for  interior  emergency  exit  marking;  (3) 
exterior  emergency  lighting:  and  (4)  a 
door  between  the  passenger  and  pilot 
compartments.  Through  September  22, 
1997,  the  petitioner  is  requesting  a 
temporary  exemption  to  conduct 
operations  without  including  approved 
one  engine  inoperative  en  route  net 
flight  data  in  its  Airplane  Flight  Manual. 

fFR  Doc.  97-3099  Filed  2-6-97;  8.45  am) 
HLUNQ  COOK  4«1*-1S-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Metropolitan 
Oaidand  International  Airport,  Oakland, 
CA 

AQBCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Notice  of  Intent  to  Rule  on 
Application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  MetropoUtan 
Oakland  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  Marcl^lO,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
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90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Buriingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  conunents 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Charles  W.  Foster, 
Executive  Director,  Port  of  Oakland,  at 
the  following  address:  530  Water  Street, 
Oakland,  CA  94607.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Port  of  Oakland  under  §  158.23  of 
part  158. 

FOR  FURTHER  INFORMATKIN  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office.  831  Mitten  Road,  Room  210, 
Buriingame,  CA  94010-1303, 
Telephone:  (415)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLBMBfTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  firom  a  PFC  at 
Metropolitan  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  27, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Port  of  Oakland  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
30, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  April 
1, 1997. 

Proposed  charge  expiration  date: 
April  1. 1999. 

Total  estimated  PFC  revenue: 
$33,011,496. 

Brief  description  of  the  proposed 
impose  and  use  projects:  Upgrade  of 
Airport  Public  Address  and  Paging 
System,  Airfield  Lighting  and  Marking 
Improvements,  Pilot  Noree  Insulation 
Program,  Baggage  Claim  Improvements 
in  Terminals  One  and  Two.  Brief 
description  of  the  proposed  impose  only 
project:  Construct  Remote  Overnight 
Aircraft  Parking  Apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs;^ir  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  form  1800-31  and  Conunuters  or 
Small  Certified  Air  Carriers  filing  DOT 
form  298-C  Tl  and  El. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Port  of  Oakland. 

Issued  in  Hawthorne,  California,  on 
January  28, 1997. 

Herman  C.  Bliss, 

Manager.  Airports  Division,  Western-Pacific 
Region. 

(PR  Doa  97-3069  Filed  2-6-97;  8:45  am] 
BHJJNQ  OOOe  4S1S-1S-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  San  Luis  Ot>ispo  County 
Airport  McCtiesney  Field,  San  Luis 
Ot>ispo.  CA 

AQBICY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  Tbe  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  San  Luis 
Obispo  County  Airport  McChesney 
Field  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  10, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Buriingame,  CA.  94010-1303.  In 
addition,  one  copy  of  any  comment 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Ms.  Klaasje  Nairae,  Airport 
Administrative  Officer  of  the  San  Luis 
Obispo  Airport-McChesney  Field,  at  the 
following  address:  County  of  San  Luis 
Obispo,  County  Government  Center, 
Room  460,  San  Luis  Obispo,  California 
93408.  Air  carriers  and  foreign  air 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
County  of  San  Luis  Obispo  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 


Office,  831  Mitten  Road,  Room  210, 
Burlmgame,  CA  94010-1303, 
Telephone:  (415)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLBMENTARY  INFORMATION:  The  FAA 
proposed  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  firom  San  Luis  Obispo  County 
Airport  McChesney  Field  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L.  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  January  15, 1997,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  County 
of  San  Luis  Obispo  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
18, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1, 
1997. 

Proposed  charge  expiration  date: 
April  30,  2012. 

Total  estimated  PFC  revenue: 
$6,820,830. 

Brief  description  of  the  proposed 
projects:  Terminal  Development  and 
Construction  including  construction  of 
passenger  terminal  building,  addressing 
elements  of  capacity  including,  but  not 
limited  to  lobby  space,  queuing,  secure 
waiting,  baggage  claim  and  baggage 
handling  system  upgrades,  additional 
boarding  gates  (2),  definitive  arrival  and 
departure  areas,  terminal  building 
entry/exit  circulation  and  access 
improvement. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Unscheduled 
Part  135  Air  Taxi  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
die  County  of  San  Luis  Obispo. 


RRiin 


Fp<fAral   Kntrictpr   /   Vnl     fi7.     Nn     9.R   I  FriHav    Fnhninrv   7     1007    /   Nntiroc 


Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7,  1997  /  Notices 


5879 


Issued  in  Hawthorne,  California,  on 
January  28, 1997. 

Robert  C  Bloom, 

Acting  Manager,  Airports  Division,  Western- 
Pacific  Hegion. 

[FR  Doc.  97-3070  Filed  2-6-97;  8:45  amj 
nuMQ  cooe  4*ie-i9-M 


National  HIghvvay  Traffic  Safety 
Administration 

[Doci(«t  Na  9fr-124:  Notice  2] 

PItilips  Llgiiting  Company,  USA;  Grant 
of  Application  for  Decision  of 
Inconsequential  Noncompliance 

This  notice  grants  the  application  by 
Pliilips  Lighting  Company  (PIX)).  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
30118(d)  and  30120(h)  for 
noncompliances  with  49  CFR  571.108, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  108.  "Lamps,  Reflective 
Devices  and  Associated  Equipment." 
The  l)asis  of  the  application  is  that  the 
noncompliances  are  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published  on  December  18, 1996, 
and  an  opportunity  afforded  for 
comment  (61  ¥R  66745). 

Paragraph  S5.1.1  of  FMVSS  No.  108 
states  in  part  that  lamps,  reflective 
devices,  and  associated  equipment 
specified  in  Tables  I  and  ni  and  S7,  as 
applicable,  shall  be  designed  to  conform 
to  the  SAE  Standards  or  Recommended 
Practices  referenced  in  those  tables. 
Table  I  applies  to  multipurpose 
passenger  vehicles,  trucks,  trailers,  and 
buses,  80  or  more  inches  in  overall 
width.  Table  HI  applies  to  passenger 
cars  and  motorcycles,  and  to 
multipurpose  passenger  vehicles  trucks, 
trailers,  and  buses,  less  than  80  inches 
in  overall  width. 

PLiC's  description  of  the 
noncompliances  follows: 

Some  lamps  (replaceable  light  sources 
for  use  in  headlamps]  have  dimensions 
that  do  not  comply  with  Figures  3-1,  3- 
3  and  3-8  of  FMVSS  No.  108.  In 
addition,  some  lamps  do  not  comply 
with  Paragraph  S9  of  FT4VSS  108 
"Deflection  test  for  replaceable  light 
sources."  The  noncompliance  is  caused 
by  process  variations  at  the  supplier's 
manufacturing  site.  The  dimensional 
noncompliance  and  the  bulb  deflection 
noncompliance  are  described  in 
Exhibits  "A"  and  "B"  of  the  application. 
These  exhibits  reflect  the  results  of  test 
data  identifying  several  deviations  from 
the  FMVSS  No.  108  specification. 

PLC  supported  its  application  for 
inconsequential  noncompliance  with 
the  following: 


"Dimension  K  Low,  Figure  3-1:  The 
"K"  low  dimension  defines  the  location 
of  thelow[er]  beam  filament  within  the 
lamp.  In  a  random  test  sample,  two 
lamps  were  found  whose  measurements 
on  this  point  were  outside  of  the 
requirement  by  .002"  and  .005" 
respectively.  This  small  deviation  from 
the  minimum  limit  is  not  material  to 
any  safety  issue  based  upon  PLC's 
experience  with  measurement  of 
completed  headlamp  assemblies,  which 
demonstrates  that  a  deviation  of  this 
type  and  magnitude,  will  not  afiiect 
safety.  In  fact,  the  condition  is 
detectable  only  under  precise  testing 
conditions  and  is  not  even  detectable  by 
visual  examination.  The  most*iikely 
consequence  of  the  discrepancy — a 
problem  with  headlamp  aim/beam 
quality — is  more  likely  to  be  affected  by 
other  conditions,  such  as  foreign  debris 
(which  can  accumulate  on  seating  plane 
surfaces  during  installation),  automobile 
loading  (a  full  trunk  can  significantly 
affect  automobile  alignment  and  alter 
headlamp  aim),  dirty  headlamp  lenses 
or  weathering  of  headlamp  lenses  than 
by  the  feilure  to  comply  precisely  with 
the  standard.  This  may  explain  why 
PLC  has  not  received  any  complaints 
from  end  users  or  state  inspection 
agencies  concerning  conditions  related 
to  this  deviation  from  the  standard. 

"Dimension  V,  Figure  3-1:  This 
dimension  defines  the  length  of  the 
9004  [HBl]  replacement  lamp  electrical 
terminals  (pins).  The  terminals  on  some 
test  lamps  were  found  to  be  slightly 
below  the  minimiun  length  requirement. 
However,  all  test  lamps  functioned 
properly  and  made  good  electrical 
contact  with  the  automobile  lighting 
system  connectors.  The  electrical 
coimectors  locked  in  place  as  designed 
and  no  difiiculty  was  encountered. with 
installation  or  electrical  operation.  This 
noncompliance  does  not  aflect  lamp 
operation  or  performance  (i.e.,  aim  or 
beam  quality)  and  is  thus 
inconsequential  and  not  safety-related. 
Again,  PLC  has  not  received  any 
complaints  from  any  party  concerning 
conditions  related  to  this  deviation  from 
the  standard. 

"Dimension  F,  Figure  3-3:  The  "F" 
dimension  defines  the  location  of  the 
terminal  cavity  in  relation  to  the 
centerline  of  the  lamp.  Some  test  lamps 
had  terminal  cavities  that  were  from 
.002"  to  .012"  below  the  minimum 
specification  for  location.  The  cavity 
size  (opening)  is  within  specification 
limits  in  all  respects.  The  automobile 
lighting  system  electrical  connector  fits 
into  the  cavity  freely  and  locks  in  place 
as  designed.  This  noncompliance  does 
not  affocX  headlamp  system  performance 
in  any  way  (i.e.,  aim  or  beam  quality). 


and  PLC  has  not  received  any 
complaints  from  any  party  concerning 
conditions  related  to  this  deviation  fr^m 
the  standard.  Thus  this  deviation  also 
has  no  adverse  effect  on  safety  and  is 
inconsequential. 

"Dimension  J,  Figure  3-3:  This 
dimension  defines  the  location  of  the 
lower  electrical  terminals  (pins)  in 
relation  to  the  lamp  centerline.  One  of 
the  test  lamps  measured  slighUy  above 
the  upper  specification  limit  for  this 
characteristic.  Since  the  "R"  dimension 
and  "S"  dimension  on  the  same  lamp 
are  within  limits,  the  noncompliance 
could  be  related  to  measurement  error 
or  handling  damage.  However,  all  test 
lamps  functioned  properly  and  made 
good  electrical  contact  with  the 
automobile  lighting  system  connectors. 
The  electrical  connectors  locked  in 
place  as  designed  and  no  difficulty  was 
encountered  with  installation  or 
electrical  of>eration.  This 
noncompliance  also  does  not  affect 
lamp  operation  or  performance  (i.e.,  aim 
or  beam  quality),  and  PLC  has  not 
received  any  complaints  from  any  party 
concerning  conditions  related  to  this 
deviation  from  the  standard.  This 
deviation  also  has  no  adverse  effect  on 
safety  and  is  inconsequential. 

"Bulb  Deflection,  Figure  3-8:  PLC 
understands  that  the  bulb  deflection 
criteria  for  the  9004  (HBl)  replacement 
headlamp  bulb  are  included  in  the 
FMVSS  No.  108  to  ensure  tiiat  bulbs 
which  are  handled  by  automated  or 
robotic  insertion  equipment  are  strong 
enough  to  withstand  the  stresses  that 
such  equipment  may  put  on  the  bulb. 
PLC  agrees  that  deflection  criteria  for 
bulbs  inserted  by  automated/robotic 
equipment  are  necessary  and  the  criteria 
defined  by  FMVSS  No.  108  are 
reasonable  for  bulbs  that  are  inserted  by 
automated/ robotic  equipment.  However, 
because  PLC  currently  furnishes  9004 
replacement  headlamp  bulbs  for 
aftermarket  use  only,  all  9004 
replacement  bulbs  tliat  PLC  furnishes 
are  installed  by  human  beings.  Manual 
insertion  of  the  9004  replacement  bulb 
does  not  pose  a  risk  that  permanent 
deflection  will  result  because  of  the 
much  lower  forces  that  are  exerted  on 
the  bulb  when  robotic  insertion  is  not 
involved. 

"When  inserting  a  replacement  bulb 
into  the  headlamp  housing  the  glass 
bulb  is  placed  through  an  opening  in  the 
back  of  the  reflector  which  is 
approximately  two  times  larger  than  the 
bulb  diameter.  During  manual  insertion, 
little  to  no  force  is  placed  on  the  glass 
bulb.  Force  during  manual  insertion  is 
placed  on  the  plastic  base  and  not  the 
glass  bulb.  Nor  are  there  other  sources 
of  stress  that  can  cause  deflection  of  the 
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bulb.  Common  road  hazards  such  as 
large  potholes  cannot  cause  sufficient 
force  to  equal  that  required  to 
permanently  deflect  the  bulb  (which  is 
also  called  a  "burner")  *  *  *.  While  the 
bulb  is  in  the  headlamp  housing, 
unacceptable  permanent  deflection  can 
be  cau^  only  by  force  equal  to  that 
which  would  be  experienced  in  a  high 
speed  collision.  No  bulbs  exhibited 
deflection  or  distortion  prior  to  the  test 
or  after  manual  insertion,  confirming 
that  this  noncompliance  is 
inconsequential  and  does  not  constitute 
a  potential  safety  hazard  for  bulbs 
furnished  to  the  aftermaricet.  PLC  has 
not  received  any  complaints  from  any 
party  concerning  conditions  related  to 
this  deviation  from  the  standard. 

SAE  Tolerances:  PLC  notes  that  the 
1996  edition  of  the  Society  of 
Automotive  Engineers  (SAE)  Ground 
Vehicle  Lighting  Standards  Manual, 
specifically  HS-34,  provides  for  greater 
dimensional  tolerances  than  those 
contained  in  FMVSS  No.  108.  At  least 
two  of  those  tolerances  are  relevant  to 
PLC's  Petition  for  Exemption,  as  they 
involve  two  of  the  dimensions  for  which 
PLC's  9004  replacement  bulbs  do  not 
comply  with  FMVSS  No.  108: 


Dimension 

FMVSS  No. 
108  Tol. 

SAETd. 

V  (FiQ-  3-1)  .... 
F  (Fig.  3-3)  .... 

W-O.IOnwn 
♦/-0.10  mm 

•f/-0.50  mm 
W-0.15 
mm" 

No  comments  were  received  on  the 
application. 

NHTSA  has  reviewed  and  accepts  for 
the  most  part  PLC's  analyses  of  the 
reported  noncompliances.  The  basis  for 
the  agency's  decision  that  the 
noncompliances  will  not  afliect  motor 
vehicle  safety  in  a  consequential 
manner  is  as  follows: 

Dimension  K.  lower  beam  filament 
location  noncompliance:  The 
noncompliance  is  that  the  lower  beam 
filament  is  slightly  rearward  of  its 
allowed  location,  0.5  mm.  in  one  case 
and  0.13  mm.  in  another.  Only  two  of 
five  samples  have  this  error.  The  effect 
on  the  lower  beam  pattern  is  a  slight 
defocussing  of  the  pattern  resulting  in  a 
slightly  more  diffuse  pattern  than 
intended.  It  is  unlikely  that  the  slight 
decrease  in  concentration  of  light  at  any 
particular  spot  in  the  pattern  would 
make  a  typical  headlamp 
noncomplying,  and  if  so  the  safety  effect 
would  be  nil. 

Dimensions  F,J  and  V,  light  source 
electrical  contacts  and  socket 
dimensions:  The  noncompliance  is  (or 
the  depth  of  the  electric  contact  in  the 
socket,  the  relative  positioti  of  the 


contacts  to  the  centerline  of  the  socket, 
and  the  length  of  the  electrical  contact 
surface.  The  dimensional  errors  are 
slightly  out  of  allowed  tolerance, 
varying  up  to  -0.3  mm.,  +0.38  mm.  and 
- 1.16  mm.,  respectively.  For 
dimensions  F  and  V  covering  the  length 
and  depth  of  the  contact,  such  errors  are 
imlikely  to  have  any  measurable  effect 
on  the  performance  of  the  light  source 
or  the  headlamp  in  which  it  may  be 
installed.  The  direct  effect  is  to  lessen 
the  electrical  current  carrying  capacity 
of  the  contact,  however  the  diminution 
of  that  capacity  is  unlikely  to  cause  a 
measurable  effect  on  the  necessary 
current  capacity  or  an  increase  in 
voltage  drop  across  the  contact.  The 
error  for  dimension  J  afiiects  the  location 
of  the  centroid  of  the  three  electrical 
contacts  within  the  socket.  The  drror  is 
relatively  small  compared  to  the 
diameter  of  the  opening  and  should 
cause  no  consequence  in  mating 
between  the  connector  and  socket.  The 
body  of  the  plug  is  a  loose  fit  into  the 
socket  to  assure  proper  contact  mating 
and  to  assure  that  the  very  flexible 
waterproofing  gasket  on  the  connector 
seals  the  contact  compartment.  None  of 
these  minor  contact  and  socket 
dimensional  errors  should  create  any 
safety  problem. 

Bulb  Deflection  Test  failures:  The 
bulb  deflection  test  exists  to  assure  a 
strong  and  stable  moimting  of  the  glass 
filament  capsule  to  the  base.  The  reason 
that  the  requirement  exists  is  to  prevent 
the  misalignment  of  the  enclosed 
filament  during  replacement  of  the  light 
source  into  a  vehicle  headlamp  after  a 
bulb  failure.  Access  to  the  rear  of  the 
headlamp  is  typically  cramped  at  best 
with  the  space  for  the  light  sources 
socket  and  wire  harness  plug  competing 
for  space  needed  for  sharp  metal 
structures,  batteries,  relays,  tubing  and 
other  paraphernalia.  Thus,  replacement 
of  a  light  source  is  often  a  difficult  task. 
The  glass  capsule  must  be  carefully 
guided  through  this  maze  of  hardware 
into  the  opening  at  the  rear  of  the 
headlamp.  Thus,  the  glass  capsule  must 
withstand  any  bending  forces  that  may 
be  imposed  upon  it  during  that  process 
in  order  to  assure  proper  aligiunent  of 
the  enclosed  filament  with  the 
headlamps  optical  axis.  For  the  subject 
HBl  light  source,  the  weakest 
orientation  of  the  glass  capsule  mount  is 
also  the  most  predominant  orientation 
of  external  forces  during  a  field 
replacement.  These  forces  would 
typically  cause  the  capsule  to  move 
upward.  During  the  deflection  test,  the 
capsule  is  permitted  to  permanently 
deflect  by  0.13  mm.  For  the  PhiUps' 
light  sources,  the  five  capsules  deflected 


a  distance  of  0.08,  0.25,  0.22,  0.22,  and 
0.12  mm.  when  subject  to  a  force  of  17.8 
Newtons. 

This  movement  of  the  enclosed 
filament  has  a  direct  effect  on  the  seeing 
distance  illumination  achieved  by  the 
headlamp.  As  the  filament  moves 
upward,  the  effect  on  the  beam  pattern 
is  to  move  it  dov\mward.  Consequently, 
the  roadway  illumination  moves 
proportionately  closer  to  the  front  of  the 
vehicle.  By  design,  the  vertical 
placement  of  the  lower  beam  filament 
relative  to  its  design  location  in  the 
headlamp  housing  is  roughly  ±0.60  mm. 
For  a  typical  vehicle's  headlamp 
mounted  at  700  mm.  above  the  ground, 
this  could  produce  movement  of  a 
down-the-road  point  in  the  beam 
pattern  of  roughly  ±51  m.  from  the 
design  location  of  the  "seeing  distance" 
test  point  at  80  m.  Such  extreme 
deviations  are  very  rare,  taking  into 
account  the  build  up  of  tolerances  to 
achieve  the  maximum  effect.  For  the 
group  of  light  sources  tested  by  Philips, 
the  mean  vertical  error  in  location  of  the 
lower  beam  filament  was  upward  0.03 
mm.  This  means  that  the  seeing  distance 
test  point  for  the  average  light  source 
tested  would  be  at  about  87  m.  down  the 
road. 

Assuming  that  a  nominally 
manufactured  light  source  is  subject  to 
rough  treatment  during  its  placement  in 
a  vehicle's  headlamp  and  has  at  least 
17.8  Newtons  applied  to  it  to  cause  the 
allowed  maximum  deflection  of  the 
capsule  in  an  upward  direction,  the 
filament  would  move  upward  0.13  mm. 
This  would  translate  to  an  inward 
movement  of  the  "seeing  distance"  test 
point  to  60  m.  For  the  worst  performing 
PhiUps  light  source  (#2)  achieving  a 
deflection  of  0.25  mm.  upward  and 
having  its  filament  originally  about  0.28 
mm.  low  relative  to  the  design  location 
in  the  headlamp,  the  "seeing  distance" 
test  point  location  would  only  move  to 
about  87  m.  if  it  were  deflected  as  much 
during  a  replacement.  For  this  light 
source,  the  downward  original  location 
of  the  filament  and  the  upward 
deflection  cancel  each  other's  effect. 
While  this  would  appear  to  be  an 
increase  of  "seeing  distance,"  the  fact  is 
that  beam  patterns  of  headlamps  using 
the  HBl  light  soiuce  rarely  have 
significant  gradients  in  intensity  over 
small  angular  increments.  The  gradient 
just  above  the  "seeing  distance"  test 
point  must  be  sufficient  to  transition 
between  that  point's  intensity  (8000  to 
20000  candela)  and  the  nearest  test 
point  directly  above  it  by  one  degree 
(500  to  2700  candela).  llius  moving  the 
beam  up  or  down  by  a  third  of  one 
degree  (as  might  occur  with  a  damaged 
Philips  light  source  with  a  0.25  mm. 
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deflection)  will  not  necessarily 
eliminate  light  from  down  the  road  as 
shown  by  the  example.  Additionally, 
the  likelihood  of  the  light  source  being 
damaged  by  installation  is  probably  very 
small.  Furthermore,  the  other  headlamp 
on  the  vehicle  (presumably  in 
compliance)  would  not  be  afiiacted  and 
would  continue  to  help  illuminate  the 
roadway,  even  if  there  were  an  adverse 
change  in  illumination  bom  the 
headlamp  with  the  damaged  light 
source.  Also  as  Philips  stated  regarding 
filament  location,  many  other  factors  are 
involved  in  roadway  illumination  for  a 
particular  vehicle,  e.g.  trunk  loads  move 
the  aim  upward  and  would  move  the 
seeing  point  farther  away.  Additionally, 
most  state  laws  on  headlamp  aim  allow 
headlamp  aim  range  to  be  ±0.75  degree. 
This  is  over  twice  the  angular  error  that 
might  result  from  the  worst  Philips  light 
source  tested.  Thus,  viewing  the  totality  ~ 
of  the  task  of  properly  illuminating  the 
roadway,  the  probability  is  very  small 
that  any  one  of  the  Philips'  light  sources 
would  result  in  a  materially  higher  risk 
of  crash  involvement. 

The  agency  does  not  consider  PLC's 
comparison  of  the  FMVSS  and  SAE 
tolerances  as  relevant  to  this  decision. 
The  SAE  tolerances  are  recommended 
industry  practices,  but  the  FMVSS 
tolerances  are  mandatory  Federal 
standards. 

Overall,  for  the  reasons  expressed 
above,  the  petitioner  has  met  its  burden 
of  persuasion  that  the  noncompliance 
herein  described  is  inconsequential  to 
motor  vehicle  safety,  and  the  agency 
grants  PLC's  application  for  exemption 
from  notification  of  the  noncompliance 
as  required  by  49  U.S.C.  30118  and  from 
remedy  as  required  by  49  U.S.C.  30120. 
Although  PLC  also  requested  that  it  be 
permitted  to  distribute  and  sell  the 
noncomplying  light  sources,  the 
agency's  authority  imder  the 
inconsequentiality  provisions  is  limited 
to  providing  relief  from  the  obligation  to 
notify  and  remedy  noncompliances  for 
items  already  sold  to  customers. 
Accordingly,  the  further  sale  or 
distribution  of  such  light  sources  as  PLC 
has  determined  do  not  conform  to 
FMVSS  No.  108,  whether  by  PLC  or  its 
distributors,  would  violate  49  U.S.C 
30112(a),  and  render  the  violators  liable 
for  civil  penalties. 

(49  U.S.C  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8). 

Issued  on:  January  31, 1997. 
L.  Robert  Snenont 
Associate  Administrator  for  Safety 
Perfonnance  Standards. 
(FR  Doc  97-3041  Filed  2-6-97;  8:45  am] 


Surface  Transportation  Board 

Agency  Fonn  Submitted  for  0MB 
Review 

AQBICY:  Surface  Transportation  Board, 
Office  of  Economic  and  Environmental 
Analysis  and  Administration. 

SUMMARY:  The  Surface  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
coUection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

Type  of  Request:  Reinstatement  of  an 
expired  form  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Title  of  Form:  Annual  Report. 

OMB  Form  Number:  2140-0029. 

Agency  Fonn  Number:  R-1. 

No.  of  Respondents:  10. 

Total  Burden  Hours:  8,000. 

FOR  FURTHER  STOnMATWH  CONTACT: 
Requests  for  copies  of  the  form  and 
supporting  documents  may  be  obtained 
from  the  Agoicy  Clearance  Officer, 
Ellen  R.  Keys,  (202)  927-5673. 
Comments  regarding  this  information 
collection  should  be  addressed  to  Ward 
L.  Ginn,  Jr.,  Office  of  Economic  and 
Environmental  Analysis  and 
Administration  Surface  Transportation 
Board,  Washington,  DC.  20423-0001 
and  to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attn:  Desk  Officer 
for  the  Surface  Transportation  Board, 
Washmgton,  DC  20503.  When 
submitting  comments,  refer  to  the  OMB 
number  and  the  title  of  the  Form. 

SUPPLBMBHTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  Annual  reports  are 
required  to  be  filed  by  all  Class  I 
railroads  pursuant  to  authority  in  49 
U.S.C  11145, 11144  and  11901  of  the 
ICC  Termination  Act  (ICCTA).  This 
information  collection  was  approved 
June  13, 1985  and  extended  to  March 
31, 1996. 

Decided:  January  31, 1997. 
Vemon  A.  WilUaas. 
Secretary. 

[FR  Doc  97-3107  Filed  2-6-97;  8:45  ami 
MUMQ  ooos  4»ia 


(STB  Docint  Na  AB-290  (Sub-Na  183X)] 

Norfollc  Southern  Railway  Company- 
Abandonment  Exemption— in 
Greenwood  and  Newberry  Counties, 
SO 

MBtcr:  Surface  Transportation  Board, 
Transportation. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  pursuant  to  49 
U.S.C  10502,  exempts  Norfolk  Southern 
Railway  Company  (NS)  from  the  prior 
approval  requirements  of  49  U.S.C 
10903  to  permit  NS  to  abandon  a  13- 
mile  line  of  railroad  between  milepost 
V-58.0,  at  Conrad,  and  milepost  V-71.0, 
at  Brickdale,  in  Greenwood  and 
Newberry  Counties,  SC,  subject  to  an 
environmental  condition  and  standard 
employee  protective  conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offiar  of  finandal 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March  9, 
1997.  Formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2) '  and  requests  for  issuance 
of  a  notice  of  interim  trail  use/rail 
banking  under  49  CFR  1152.29  must  be 
filed  by  February  18, 1997,  petitions  to 
stay  must  be  filed  by  Februarj'  24, 1997, 
requests  for  a  public  use  condition 
conforming  to  49  CFR  1152.28(a)(2) 
must  be  filed  by  February  27, 1997,  and 
petitions  to  reopen  must  be  filed  by 
March  4, 1997. 

ADDRESSES:  Send  pleadings,  referring  to 
STB  Docket  No.  AB-290  (Sub-No.  183X) 
to:  (1)  Surface  Transportation  Board, 
Office  of  the  Secretary,  Case  Control 
Branch,  1201  Constitution  Avenue, 
NW.,  Washington,  DC  20423;  and  (2) 
James  R.  Pasd^all,  Three  Commercial 
Place,  Norfolk,  VA  23510-2191. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  |TDD  for 
the  hearing  impaired:  (202)  927-5721.) 

SUPPLEMBITARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  Data  & 
News,  Inc.,  Room  2229, 1201 
Constitution  Avenue.  NW.,  Washington. 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  January  30, 1997. 


■  See  Exempt,  of  Itail  Abandonment — Offen  of 
ntaa.  A$$itt..  4  LCCSd  IM  (1987). 
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By  the  Board,  Chainnan  Morgan  and  Vice 
Chairman  Owen. 
VeriHMi  A.  Williams. 
Secretary. 
(PR  Doc  97-3106  Filed  2-ft-97;  8:45  am) 

BHJJNQ  COOC  4t15-0IM> 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGBICY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  FI-54-93  (TD  8554),  Clear 
Reflection  of  Income  in  the  Case  of 
Hedging  Transactions  (§  1.146-4(d)). 
DATES:  Written  comments  should  be 
received  on  or  before  April  8, 1997  to 
be  assured  of  consideration. 
AOOHESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 


Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Clear  Reflection  of  Income  in 
the  Case  of  Hedging  Transactions. 

OMB  Number:  1545-1412. 

Regulation  Project  Number:  FI-54-93. 

Abstract:  This  regulation  provides 
guidance  to  taxpayers  regarding  when 
gain  or  loss  from  common  business 
hedging  transactions  is  recognized  for 
tax  purposes  and  requires  that  the  books 
and  records  maintained  by  a  taxpayer 
disclose  the  method  or  methods  used  to 
account  for  different  types  of  hedging 
transactions. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
110,000. 

Estimated  Time  Per  Respondent:  12 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  22,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  3, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc  97-3126  Filed  2-&-97;  8:45  am)   > 
MLUNQ  cooe  4no-oi-u 


1997 


L, 


UMI 


5883 


Federal  Register 

Vol.  62,  No.  26 

Friday.  February  7,  1997 


Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewt)ere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

10CFRPart835 

[Docket  No.  EH-RM-06-835] 

RIN  1901-AA59 

Occupationai  Radiation  Protection 

Coirection 

In  proposed  rule  dociunent  96-32107, 
beginning  on  page  67600,  in  the  issue  of 
Monday,  December  23, 1996,  make  the 
following  correction: 

Appendix  D  to  Part  835  [CorreGted] 

On  page  67619,  in  the  third  colunm. 
in  Appendix  D  to  part  835,  in  the  table, 
the  Surface  Radioactivity  Values,  the 
first  entry  "U-nat,  U-235,  U-238,  and 
associated  decay  products"  should  read 
"1,000  (alpha)"  and  "5,000  (alpha)" 
respectively. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodwt  No.  FR-4124-N-24] 

FMtorsI  Pfx>perty  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice.       • 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  nimiber  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  nimibers  are  not  toll-free),  or 
call  the  toll-free  Title  V  informaticm  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  Part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitabiUty  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
pubhshed  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration.  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  faciUties  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 


assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS,  room  5B-41,  5600  Fishers  Lane, 
Rockville.  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  Part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  he  available. 

Properties  Usted  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll-free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  Usted  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Derrick 
Mitchell,  CECPW-FP,  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria.  VA  22310-3862;  (703)  428- 
6083:  COE:  Mr.  Robert  Swieconek, 
Army  Corps  of  Engineers,  Management 
&  Disposal  Division,  Pulaski  Building, 
Room  4224,  20  Massachusetts  Avenue 
NW.,  Washington,  DC  20314-1000; 
(202)  761-1749  (these  are  not  toll-free 
numbers). 


Dated:  January  30, 1997. 
Jacquie  M.  Lawing, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

TITLE  V.  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  02A)7/B7 

Suitable/Available  Properties 

Buildings  (by  State) 

Arizona 

Bldg.  41410 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219640508 

Status:  Unutilized 

Comment:  582  sq.  ft.,  presence  of  lead  base 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  71916 

Fort  Huachuca 

Sierra  Vista  Co:  Cochise  AZ  85635- 

Landholding  Agency:  Army 

Property  Number:  219640509 

Status:  Unutilized 

Comment:  1225  sq.  ft.,  presence  of  asbestos/ 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only. 
11  Bldgs.,  Fort  Huachuca 
#31209.  31210,  31211,  81104,  82001.  82010. 

84025.  84026,  84027,  84028,  84105 
Sierra  Vista  Co:  Cochise  AZ  85635- 
Landholding  Agency:  Army 
Property  Number:  219640510 
Status:  Unutilized 
Comment:  various  sq.  ft.,  presence  of 

asbestos/lead  base  paint,  off-site  use  only. 

California 

Stevens  Hall 

U.S.  Army  Reserve  Center 
Modesto  Co:  Stanislaus  CA  95351-0408 
Landholding  Agency:  Army 
Property  Number:  219640511 
Status:  Unutilized 

Comment:  12836  sq.  fL,  most  recent  use — 
office/training. 

District  of  Columbia 

Dalecarlia  Reservoir 

Bldgs.  5900.  5902,  5904,  5906,  5908,  5910 

Washington  Aqueduct 

Washington  EX:  20016- 

Landholding  Agency:  COE 

Property  Number:  319610004 

Status:  Excess 

Comment:  brick/frame  residences  in  poor 
condition  w/2  floors  and  basement, 
presence  of  asbestos,  on  National  Historic 
Register,  off-site  use  only. 

Georgia 

Bldg.  T-336 
Hunter  Army  Airfield 
Savannah  Co:  Chatham  GA  31409- 
Landholding  Agency:  Army 
Property  Number:  219640512 
Status:  Unutilized 

Comment:  2284  sq.  ft.,  needs  major  repair, 
most  recent  use — admin.,  off-site  use  only. 

Idaho 

Bldg.  177 
Albeni  Falls  Dam 
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Vista  Area  Co:  Bonner  ID 

Landholding  Agency:  COE 

Property  Number:  319630004 

Status:  Excess 

Comment- 1400  sq.  ft.,  wood  frame,  concrete 

slab,  presence  of  lead  based  paint,  off-site 

use  only. 

Iowa 

BIdg. — Bridgeview 

Rathbun  Lake  Project,  R.R.  »3 

Centerville  Co:  Appanoose  lA  52544- 

Landholding  Agency:  COE 

Property  Number:  319340003 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only-. 
Bldg. — Island  View 
Rathbun  Lake  Project,  R.R.  #3 
Centerville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  COE 
Property  Number:  319340004 
Status:  Unutilized 
Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 
-use  only. 
Bldg.— Rolling  Cove 
Rathbun  Lake  Project,  R.R.  *3 
Centerville  Co:  Appanoose  lA  52544— 
Landholding  Agency:  COE 
Property  Number:  319340005 
Status:  Unutilized 
Comment:  416  sq.  ft.,  l-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only. 
Tract  141 

Melos,  Stanley,  Camp  Dodge 
Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number:  319610005 
Status:  Excess 
Comment:  1104  sq.  ft.,  most  recent  use — 

storage,  needs  rehab,  possible  asbestos,  off- 
site  use  only. 

2  Residence/1  Garage 
Rathbun  Lake  Project 
Centerville  Co:  Appanoose  lA  52544- 
Landholding  Agency:  COE 
Property  Number:  319710001 
Status:  Excess 

Comment:  1315  sq.  ft.  each  house,  576  sq.  ft 
garage,  off-site  use  only. 

Kansas 

Trailer — Clinton  Lake 

Rt.  5,  Box  109B 

Lawrence  Co:  Douglas  KS  66046- 

Landholding  Agency:  COE 

Property  Number:  319410003 

Status:  Excess 

Comment:  double-wide  trailer  (24x50),  most 

recent  use — residence,  needs  repair,  off-site 

use  only. 
Washhouse/shower 
Pomona  Lake 

Vassar  Co:  Osage  KS  66543- 
Landholding  Agency:  COE 
Property  Number:  319620002 
Status:  Excess 
Comment:  1274  sq.  ft.  metal  bldg.,  most 

recent  use — storage,  needs  repair,  off-site 

use  only. 
.  Water  Treatment  Bldg. 
Pomona  Lake 
Vassar  Co:  Osage  KS  66543- 


Landholding  Agency:  COE 
Property  Number:  319620003 
Status:  Excess 

Comment:  720sq.  ft.  bldg.,  needs  repair,  off- 
site  use  only. 

Dwelling 

Kanopolis  Project  Co:  Ellsworth  KS  67464- 

Landholding  Agency:  COE 

Property  Number:  319710002 

Status:  Excess 

Comment:  670  sq.  ft.,  residence. 

Residence,  Perry  Lake 

Perry  Co:  Jefferson  KS  66073- 

Landholding  Agency:  COE 

Property  Number:  319710003 

Status:  Excess 

Comment:  1440  sq.  ft.  residence,  presence  of 
asbestos,  off-site  use  only. 

Mobile  Home 

Hillsdale  Lake 

Paola  Co:  Miami  KS  66071- 

Landholding  Agency:  COE 

Property  Number:  319710004 

Status:  Unutilized 

Comment:  23'x62'  modular,  most  recent 
use — storage,  major  repairs  required,  off- 
site  use  only. 

Kentucky 

Green  River  Lock  &  Dam  #3 

Rochester  Co:  Butler  KY  42273- 

Location:  SR  70  west  from  Morgantown,  KY., 

approximately  7  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab. 

Kentucky  River  Lock  and  Dam  3 
Pleasureville  Co:  Henry  KY  40057- 
Location:  SR  421  North  fttDm  Frankfort,  KY. 

to  Highway  561,  right  on  561 

approximately  3  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319010060 
Status:  Unutilized 
Comment:  897  sq.  ft;  2  story  wood  &Bme; 

structural  deficiencies. 
Bldg.  1 

Kentucky  River  Lock  and  Dam 
Carrolton  Co:  Carroll  KY  41008- 
Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011628 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 
Bldg.  2 

Kentucky  River  Lock  and  Dam 
Carrolton  Co:  Carroll  KY  41008- 
Location:  Take  1-71  to  Carrolton.  KY  exit,  go 

east  on  SR  »227  to  Highway  320,  then  left 

for  about  1.5  miles  to  site. 
Landholding  Agency:  COE 
Property  Number:  319011629 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding:  needs 

rehab. 
Utility  Bldg.  Nolin  River  Lake 
Moutardier  Recreation  Site<]o:  Edmonson 

KY 


Landholding  Agency:  GOB 
Property  Number  319320002 
Status:  Unutilized 

Comment:  541  sq.  ft.,  concrete  block,  off-site 
use  only. 

Louisiana 

Bldg.  7805.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640513 
Status:  Unutilized 

Comment:  4172  sq.  ft.,  2-story,  most  recent 
use — barracks. 

Bldg.  7806,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640514 

Status:  Unutilized 

Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg.  7807,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Array 
Property  Number  219640515 
Status:  Unutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg.  7808,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640516 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg.  7809,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640517 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg.  7810,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459r 
Landholding  Agency;  Army 
Property  Number  219640518       ' 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg  7811,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640519 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 

Bldg.  7813.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640520 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg.  7814.  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640521 
Status:  Underutilized 
Comment:  4172  sq.  ft.  2-story,  most  recent 

use — barracks. 

Bldg.  7815,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640522 
Status:  Underutilized 
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Comment:  4172  sq.  ft,  2-story,  most  recent 
use — barracks. 

Bldg.  7816,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640523 

Status:  Underutilized 

Conunent:  4172  sq.  ft.,  2-story,  most  recent 

use — barracks. 
Bldg.  8405,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640524 
Status:  Underutilized 
Comment:  1029  sq.  ft.,  most  recent  use — 

ofRce. 
Bldg.  8407,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640525 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 

admin. 
Bldg.  8408,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640526 
Status:  Underutilized 
Comment:  2055  sq.  ft.,  most  recent  use — 

admin. 

Bldg.  8414,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640527 

Status:  Underutilized 

Conunent:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8423,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding,  Agency:  Army 
Property  Number:  219640528 
Status:  Underutilized 
Conunent:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8424,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640529 

Status:  Underutilized 

Conunent:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8426,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640530 
Status:  Underutilized 
Conunent:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8427,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640531 
Status:  Underutilized 
Conunent:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8428,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640532 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use- 
barracks. 

Bldg.  8429.  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 


Landholding  Agency:  Army 

Property  Number  219640533 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8430,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640534 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8431,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number  219640535 

Status:  Underutilized 

Conunent:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8432,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640536 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8433,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640537 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks. 

Bldg.  8446,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Array 
Property  Number:  219640538 
Status:  Underutilized 
Conunent:  2093  sq.  ft.,  most  recent  use — 
admin. 

Bldg.  8449,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640539 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 
ofBce. 

Bldg.  8450,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640540 
Status:  Underutilized 
Comment:  2093  sq.  ft.,  most  recent  use — 
admin. 

Bldg.  8457,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640541 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8458,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640542 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8459,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640543 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent 
barracks. 


Bldg.  8460,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Numl>er:  219640544 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 
barracks. 

Bldg.  8461,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640545 

Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8462,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640546 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Bldg.  8463,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640547 
Status:  Underutilized 
Conunent:  4172  sq.  ft.,  most  recent  use — 
barracks. 

Bldg.  8501,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640548 
Status:  Underutilized 
Comment:  1687  sq.  ft.,  most  recent  use — 
office. 

Bldg.  8502,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640549 
Status:  Underutilized 
Comment:  1029  sq.  ft.,  most  recent  use — 
office. 

Bldg.  8540,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency;  Army 
Property  Number;  219640550 
Status:  Underutilized 
Conunent:  4172  sq.  ft.,  most  recent  use — 
barracks. 

Bldg.  8541,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency;  Army 
Property  Number:  219640551 
3tatus:  Underutilized 
Conunent:  4172  sq.  ft.,  most  recent  user- 
barracks. 

Bldg.  8542,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number:  219640552 

Status:  Underutilized 

Conunent;  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8543,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  2196405S3 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8544,  Fort  Polk 
Ft.  Polk  Co;  Vernon  Parish  LA  71459- 
Landholding  Agency;  Army 
Property  Number  219640554 
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Status:  Underutilized 

Comment:  4172  sq.  ft.,  most  recent 

barracks. 
Bldg.  8545,  Port  Polk 
Pt.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640555 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8546,  Port  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number.  219640556 
Status:  Underutilized 
Comment:  4172  sq.  ft,  most  recent  use — 

barracks. 

Bldg.  8547,  Fort  Polk 

Ft.  Polk  Co:  Vernon  Parish  LA  71459- 

Landholding  Agency:  Army 

Property  Number.  219640557 

Status:  Underutilized 

Conmient:  4172  sq.  ft,  most  recent  use — 

barracks. 
Bldg.  8548,  Fort  Polk 
Ft  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number:  219640558 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 
Bldg.  8549,  Fort  Polk 
Ft.  Polk  Co:  Vernon  Parish  LA  71459- 
Landholding  Agency:  Army 
Property  Number  219640559 
Status:  Underutilized 
Comment:  4172  sq.  ft.,  most  recent  use — 

barracks. 

Missouri 

Tract  113— House 

Smlthville  Lake 

Smithville  Co:  Clay  MO  64089- 

Landholding  Agency:  COE 

Property  Number  319540002 

Status:  Excess 

Comment:  1200  sq.  ft.  residence,  presence  of 

lead  base  paint,  off-site  use  only. 
Bldg.  A 

Harry  S.  Truman  Project 
Warsaw  Co:  Renton  MO  65355- 
Landholding  Agency:  COE 
Property  Number  319620004 
Status:  Excess 
Comment:  1440  sq.  ft  residence,  off-site  use 

only. 
Bldg.B 

Hairy  S.  Truman  Project 
Warsaw  Co:  Benton  MO  65355- 
Landholding  Agency:  COE 
Property  Number  31920005 
Status:  Excess 
Comment:  1440  sq.  ft.  residence,  off-site  use 

only. 

Residence  Pomme  de  Terre  Project 
Hermitage  Co:  Hickory  MO  65668- 
Landholding  Agency:  COE 
Property  Number  319710005 
Status:  Excess 

Comment:  1255  sq.  ft  residence,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

Nebraska 

Bldg.  A 

Harlan  County  Lake  Project 


Republican  City  Co:  Harlan  NE  68971- 
Landholding  Agency:  COE 
Property  Number  3191710006 
Status:  Excess 
Comment:  1760  sq.  ft  residence,  needs 

repair,  off-site  use  only. 
Bldg.B 

Harlan  County  Lake  Project 
Republican  City  Co:  Harlan  NE  68971- 
Landholding  Agency:  COE 
Property  Number  3191710007 
Status:  Excess 
Conunent:  720  sq.  ft  residence,  needs  repair, 

off-site  use  only. 
Bldg.  C 

Harlan  County  Lake  Project  ~ 
Republican  City  Co:  Harlan  NE  68971- 
Landholding  Agency:  COE 
Property  Number  3191710008 
Status;  Excess 
Comment:  720  sq.  ft.  residence,  needs  repair, 

off-site  use  only. 

Ohio 

Barker  Historic  House 

Will  Island  Locks  and  Dam 

Newport  Co:  Washington,  OH  45768-9801 

Location:  Located  at  lock  site,  do%«m8tream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number  319120018 
Status:  Unutilized 
Conmient  1600  sq.  ft.  bldg.  with  Vz  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only. 

Oklahoma 

Water  Treatment  Plant 

Bell  Starr,  Eufaula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Landholding  Agency:  COE 

Property  Numlwr:  319630001 

Status:  Excess 

Comment:  16'xl6',  metal,  off-site  use  only. 

Water  Treatment  Plant 

Gentry  Creek.  Eufoula  Lake 

Eufaula  Co:  Mcintosh  OK  74432- 

Landholding  Agency:  COE 

Property  Number  319630002 

Status:  Excess 

Comment:  12'xl6',  metal,  off-site  use  only. 

Pennsylvania 

Mahoning  Creek  Reservoir 
New  Bethlehem  Co:  Armstrong  PA  16242- 
Landholding  Agency:  COE 
Property  Number  319210008 
Status:  Unutilized 
Comment  1015  sq.  ft,  2  story  brick 
residence,  off-site  use  only. 

One  unit/Residence 

Conemaugh  River  Lake,  RD  tl.  Box  702 

SaltburgCo:  Indiana  PA  15681- 

Landholding  Agency:  COE 

Property  Number  319430011 

Status:  Unutilized 

Comment  2642  sq.  ft,  1-story  1-unitof 

duplex,  fair  condition,  access  restrictions. 
Dwelling 
Lock  ft  Dam  6,  Allogheny  River,  1260  River 

Rd. 
Freeport  Co:  Armstrong  PA  16229-2023 
Landholding  Agency:  COE 
Property  Number  319620008 
Status:  Unutilized 


Comment:  2652  sq.  ft.,  3-story  brick  house,  in 
close  proximity  to  Lock  and  Dam,  available 
for  interim  use  for  nonresidential  purposes. 

Dwelling 

Lock  &  Dam  4,  Allegheny  River 

Natrona  Co:  Allegheny  PA  15065-2609 

Landholding  Agency:  COE 

Property  Number  319710009 

Status:  Unutilized 

Comment:  1664  sq.  ft.,  2-story  brick 
residence,  needs  repair,  off-site  use  only. 

South  Carolina 

Bldg.  5  - 

).S.  Thurmond  Dam  and  Reservoir 

Qarks  Hill  Co:  McCormick  SC 

Location:  Vz  mile  east  of  Resource  Managers 

Office. 
Landholding  Agency:  COE 
Property  Number  319011548 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

frame;  possible  asbestos;  most  recent  use — 

storage,  off-site  removal  only. 

Tennessee 

Cheatham  Lock  &  Dam 

Tract  D,  Lock  Road 

Nashville  Co:  Davidson  TN  37207- 

Landholding  Agency:  COE 

Property  Numter  319520003 

Status:  Unutilized 

Comment:  1100  sq.  ft.  dwelling  w/storage 
bidgs  on  7  acres,  needs  major  rehab, 
contamination  issues,  approx.  1  acre  in 
fldwy,  modif.  to  struct  subj.  to  approval  of 
St.  Hist.  Presv.  Ofc. 

Texas 

Bldg.  2906.  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219640561 

Status:  Unutilized 

Comment:  35,737  sq.  ft.,  3-story,  most  recent 

-   use — housing,  off-site  use  only. 

Bldg.  2907,  Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916- 

Landholding  Agency:  Army 

Property  Number  219640562 

Status:  Unutilized 

Comment:  35,737,  3-story,  most  recent  use — 

housing,  off-site  use  only. 
Bldg.  2908,  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219640563 
Status:  Unutilized 
Comment:  41,979  sq.  ft.,  3-story,  most  recent 

use — housing,  off-site  use  only. 
Bldg.  7137.  Fort  Bliss 
El  Paso  Co:  El  Paso  TX  79916- 
Landholding  Agency:  Army 
Property  Number  219640564 
Status:  Unutilized 
Comment:  35,736  sq.  ft.  3-story,  most  recent 

use-^housing,  off-site  use  only. 
Bldg.  2305,  Fort  Hood 
Ft  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Army 
Property  Number  219640565 
Status:  Unutilized 
Comment  8043  sq.  ft,  2-story,  needs  repair, 

most  recent  use — guest  house,  off-site  use 

only. 
Bldg.  2306.  Fort  Hood 
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Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  2196405«6 

Status:  Unutilized 

Comment:  8043  sq.  ft.,  2-story,  needs  repair, 

most  recent  use — guest  house,  off-site  use 

only. 

Bldg.  2307,  Fort  Hood 

Ft.  Hood  Co:  Coryell  TX  76544- 

Landholding  Agency:  Army 

Property  Number:  219640567 

Status:  Unutilized 

Comment:  8043  sq.  ft.,  2-story,  needs  repair, 

most  recent  use — guest  house,  off-site  use 

only. 

Virginia 

Bldg.  T-171,  Fort  Monroe 

Ft.  Monroe  VA  23651- 

Landholding  Agency:  Army 

Property  Number:  219640568 

Status:  Underutilized 

Comment:  1740  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  642,  Fort  Eustis 
Ft.  Eustis  VA  23604- 
Landholding  Agency:  Army 
Property  Number:  219640569 
Status:  Unutilized 
Comment:  800  sq.  ft.,  metal,  most  recent 

use — bath  house,  off-site  use  only. 
Peters  Ridge  Site 
Cathright  Dam 
Covington  VA 
Landhoiding  Agency:  COE 
Property  Number:  319430013 
Status:  Excess 

Comment:  64  sq.  ft.,  metal  bldg. 
Coles  Mountain  Site 
Cathright  Dam,  Rt.  607  Co:  Bath  VA 
Landhoiding  Agency:  COE 
Property  Number:  319430015 
Status:  Excess 

Comment:  64  sq.  ft.,  1-story  metal  bldg. 
Metal  Bldg. 
)ohn  H.  Kerr  Dam  &  Reservoir  Co:  Boydton 

VA 
Landhoiding  Agency:  COE 
Property  Number  319620009 
Status:  Excess 
Comment:  800  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 

Washington 

Bldg.  A1404,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219640570 

Status:  Unutilized 

Comment:  557  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  A1419,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number:  219640571 

Status:  Unutilized 

Comment:  1307  sq.  ft,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  A1420,  Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433- 

Landholding  Agency:  Army 

Property  Number;  219640572 

Status:  Unutilized 

Comment:  5234  sq.  ft.,  needs  rehab,  most 
recent  use — vehicle  maintenance  shop,  off- 
site  use  only. 


West  Virginia 

Cerman  Ridge  Radio  Transmitter 

Huntington  Co:  Wayne  WV  25701- 

Landholding  Agency:  COE 

Property  Number:  319610002 

Status:  Unutilized 

Comment:  187  sq.  ft.  cinder  block  bldg.  on 

.55  acre  in  remote  area,  most  recent  use — 

radio  equipment  room. 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  Wl  54911- 

Landholding  Agency:  COE 

Property  Number:  319011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  4th  Lock 

905  South  Lowe  Street 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number  319011525 

Status:  Unutilized 

Conunent:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Street 

Kaukauna  Co:  Outagamie  WI  54131- 
Landholding  Agency:  COE 
Property  Number:  319011527 
Status:  Unutilized 
Comment:  1290  sq.  ft.;  2  story  wood  bame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 

Former  Lockmaster's  Dwelling 

Appleton  1st  Lock 

905  South  Oneida  Street 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  319011531 

Status:  Unutilized 

Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access. 

Former  Lockmaster's  Dwelling 

Rapid  Croche  Lock 

Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 

Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road 
Landhoiding  Agency:  COE 
Property  Number:  319011533 
Status:  Unutilized 
Conunent:  1952  sq.  ft;  2  siory  wood  &Bme 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  WI  54130- 
Location:  2  miles^outheasterly  bom 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D")  and  River  Street. 
Landhoiding  Agency:  COE 
Property  Number:  319011535 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence:  needs  rehab. 
Former  Lockmaster's  Dwelling 
Little  Chute,  2nd  Lock 


214  Mill  Street 

Littie  Chute  Co:  Outagamie  WI  54140- 

Landholding  Agency:  COE 

Property  Number:  319011536 

Status:  Unutilized 

Conunent:  1224  sq.  ft.;  2  story  brick/wood 
frame  residence;  potential  utilities;  needs 
rehab;  secured  area  with  alternate  access. 

Land  (by  State) 
Arkansas 

Parcel  01 

DeCray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010071 

Status:  Unutilized 

Comment:  77.6  acres. 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Qark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010072 

Status:  Unutilized 

Comment:  198.5  acres. 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010073 

Status:  Unutilized 

Comment:  50.46  acres. 

Parcel  04 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010074 

Status:  Unutilized 

Comment:  236.37  acres. 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010075 

Status:  Unutilized 

Comment:  187.30  acres. 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010076 

Status:  Unutilized 

Comment:  13.0  acres. 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010077 

Status:  Unutilized 

Comment:  0.27  acres. 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landhoiding  Agency:  COE 

Property  Number:  319010078 

Status:  Unutilized 
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Comment:  14.6  acres. 

Parcel  09 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number  319010079 

Status:  Unutilized 

Comment:  6.60  acres. 

Parcel  10 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COB 

Property  Number:  319010080 

Status:  Unutilized 

Comment:  4.5  acres. 

Parcel  11 

DeGray  Lake 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  319010081 

Status:  Unutilized 

Comment:  19.50  acres. 

Lake  Greeson 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  71958-9720 

Landholding  Agency:  COE 

Property  Number:  319010083 

Status:  Unutilized 

Comment:  46  acres. 

California 

Lake  Mendocino 
1160  Lake  Mendocino  Drive 
Ukiah  Co:  K^ndocino  CA  95482-9404 
Landholding  Agency:  COE 
Property  Number:  319011015 
Status:  Unutilized 

Comment:  20  acres;  steep,  dense  brush; 
potential  utilities. 

Colorado 

Otis  Lane 

Chatiield  Lake  Project 
Littleton  Co:  Jefferson  Co  80123- 
Landholding  Agency:  COE 
Property  Number:  319540001 
Status:  Excess 

Comment:  25  ft.  wide  (5000  sq.  ft.)  subject  to 
easements. 

Kansas 

Parcel  1 
El  Dorado  Lake 
Section  13,  24,  and  18 
(See  County)  Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  319010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation. 

Kentucky 

Tract  2625 

Berkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Landholding  Agency:  COE 

Property  Number  319010025 

Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded. 

Tract  2709-10  and  2710-2 

Berkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 


Location:  l^h.  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  319010026 
Status:  Excess 

Comment:  2.00  acres;  steep  and  wooded. 
Tract  2708-1  and  2709-1 
Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  2Vz  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number  319010027 
Status:  Excess 
Comment:  3.59  acres;  rolling  and  wooded;  no 

utilities. 
Tract  2800 

Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4V4  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  319010028 
Status:  Excess 

Conoment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Barkley  Lake,  Kentucky,  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  6Vz  miles  west  of  Cadiz. 
Landholding  Agency:  COE 
Property  Number:  319010029 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 

Tract  2702 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle. 
Landholding  Agency:  COE 
Property  Number:  319010031 
Status:  Excess 

Conmient:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Barkley  Lake,  Kentucky,  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hopson 

Creek. 
Landholding  Agency:  COE 
Property  Number:  319010032 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Barkley  Lake,  Kentucky,  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  3V2  miles  in  a  southerly  direction 

from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010033 
Status:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Barkley  Lake,  Kentucky,  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010034 
Status:  Excess 
Conunent:  10.51  acres;  steep  and  wooded;  no 

utilities. 
Tract  4619 

Barkley  Lake,  Kentucky,  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 


Location:  4V^  miles  sopth  from  Canton,  KY. 

Landholding  Agency:  COE 

Property  Number:  31901003S 

Status:  Excess 

Comment:  2.02  acres;  steep  and  wooded;  no 

utilities. 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  6V2  miles  south  of  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number  319010036 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Barkley  Lake,  Kentucky,  and  Tennessee 
Eddyyille  Co:  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Landholding  Agency:  COE 
Property  Number  319010042 
Status:  Excess 

Comment:  5.80  acres;  steep  and  wooded. 
Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  OOE 
Property  Number:  319010044 
Status:  Excess 
COnmient:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities. 
Tract  1907 

Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  ^Vt.  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010046 
Status:  Excess 
Conunent:  47.42  acres;  steep  and  wooded;  no 

utilities. 
Tract  2001 12 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4*/!2  miles  east  of 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number  319010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities. 
Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  5*A  miles  east  of 

Eddyville.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010048 
Status:  Excess 
Comment:  4.62  acres;  steep  and  wooded;  no 

utilities. 
Tract  2307 
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Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  7'/^  miles 
southeasterly  of  Eddyville,  KY. 

Landholding  Agency:  COE 

Property  Number:  319010049 

Status:  Excess 

Comment:  11.43  acres;  steep;  rolling  and 
wooded;  no  utilitie". 

Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  7  miles  southeasterly  of  Eddyville, 
KY. 

Landholding  Agency:  COE 

Property  Number:  319010050 

Status:  Excess 

Conunent:  1.56  acres;  steep  and  wooded;  no 

utilities. 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 

Location:  9  miles  southeasterly  of  Eddyville, 

KY. 
Landholding  Agency:  COE 
Property  Number  319010051 
Status:  Excess 
Conunent:  24.46  acres;  steep  and  wooded;  no 

utilities. 
Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 
Railroad,  1  mile  east  of  the  Cumberland 
River. 
Landholding  Agency:  COE 
Property  Number:  319010052 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities. 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  319010053 
Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities. 
Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Perry  Road,  6  miles 

west  of  Kuttawa.  KY. 
Landholding  Agency:  COE 
Property  Number:  319010054 
Status:  Excess 

Comment:  1.26  acres;  steep  and  wooded;  no 
utilities. 

Tracts  306.  311.  315  and  325 
Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa. 

KY.  on  the  waters  of  Cypress  Creek. 
Landholding  Agency:  COE 
Property  Number:  319010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 

Tracts  2305.  2306,  and  240O-1 
Barkley  Ldke,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyville.  KY. 
Landholding  Agency:  OOE 
Property  Number:  319010056 
.Status:  Excess 


Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2     ' 

Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa  Co:  Lyon  KY  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 
Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010057 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212 
Location:  Village  of  Linton,  KY  state  highway 

1254. 
Landholding  Agency:  COE 
Property  Number:  319010058 
Status:  Excess 
Conunent:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319010059 
Status:  Excess 
Conunent:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011621 
Status:  Excess 
Conunent:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  461 9-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011622 
Status:  Excess 
Conunent:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyville,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011623 
Status:  Unutilized 
Conunent:  0.70.  acres,  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY. 
Landholding  Agency:  COE 
Property  Number:  319011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 


Landholding  Agency:  COE 

Property  Number;  319011625 

Status:  Excess 

Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  319011626 
Status:  Excess 
Conunent:  1.00  acres;  wooded;  subject  to 

utility  easements. 

Tract  233 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  319011627 
Status:  Excess 

Comment:  1.00  acres;  wooded;  subject  to 
utility  easements. 

Tract  B— Markland  Locks  &  Dam 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw  Co:  Gallatin  KY  41095- 

Landholding  Agency:  COE 

Property  Number:  319130002 

Status:  Unutilized 

Comment:  10  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  A — Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number:  319130003 
Status:  Unutilized 
Comment:  8  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  C— Markland  Locks  &  Dam 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw  Co:  Gallatin  KY  41095- 
Landholding  Agency:  COE 
Property  Number:  319130005 
Status:  Unutilized 
Conunent:  4  acres,  most  recent  use — 

recreational,  possible  periodic  flooding. 
Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 
Illwill  Creek,  Hwy  90 
Hobart  Co:  Clinton  KY  42601- 
Landholding  Agency:  COE 
Property  Number:  319140009 
Status:  Underutilized 
Conunent:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  319320003 
Status:  Unutilized 
Conunent:  approx.  3.5  acres  (sloping),  access 

monitored. 

Portion  of  Lock  &  Dam  No.  2 
Kentucky  River 

Lockport  Co:  Henry  KY  40036-9999 
Landholding  Agency:  COE 
Property  Number:  319320004 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 
access  rrnnitored. 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 
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Shreveport  Co:  Caddo  LA  71103- 
Landholding  Agency:  COE 
Property  Number:  319011009 
Status:  Unutilized 

Comment:  11  acres;  wildlife/forestry;  no 
utilities. 

Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreveport, 

La. 
Landholding  Agency:  COE 
Property  Number:  319011010 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Minnesota 

Parcel  D 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake, 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Numh«r:  319011038 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Tract92 
Sandy  Lake 

McGregor  Co:  Aitkins  MN  55760- 
Location:  4  miles  west  of  highway  65, 15 

miles  from  city  of  McGregor. 
Landholding  Agency:  COE 
Property  Number:  319011040 
Status:  Excess 

Comment:  4  acres;  no  utilities. 
Tract  98 
Leech  Lake 

Benedict  Co:  Hubbard  MN  56641- 
Location:  1  mile  From  city  of  Federal  Dam, 

Mn. 
Landholding  Agency:  COE 
Property  Number:  3 1 901 1 04 1 
Status:  Excess 
Comment:  7.3  acres:  no  utilities. 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22,  23,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE  - 

Property  Number:  319011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expfies 

1994. 
Parcel  8 
Grenada  Lake 
Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011020 
Status:  Underutilized 
Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease— expries 

1994. 
Parcel  9 
Grenada  Lake 
Section  20,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011021 
Status:  Underutilized 
Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease — expries 

1994. 


Parcel  10 
Grenada  Lake 

Section  16, 17. 18.  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency;  COE 
Property  Number:  319011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 
intermittently  used  under  lease — expries 
1994. 
Parcel  2 
Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011023 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 
Grenada  Lake 
Section  4,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011024 
Status:  Underutilized 

Comment:  120  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management; 
(13.5  acres/agriculture  lease). 
Parcel  4 
Grenada  Lake 
Section  2  and  3,  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011025 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  5 
Grenada  Lake 
Section  7,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011026 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management; 
(14  acres/agriculture  lease). 
Parcel  6 
Grenada  Lake 
Section  9,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011027 
Status:  Underutilized 
Comment:  80  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  11 
Grenada  Lake 
Section  20,  T24N.  R8B 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319O11028 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12 
Grenada  Lake 
Section  25,  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011029 
Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management. 


Parcel  13 

Grenada  Lake 

Section  34.  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011030 

Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14 
Grenada  Lake 
Section  3,  T23N.  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011031 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  15 
Grenada  Lake 
Section  4,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011032 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  16 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  319011033 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 
Grenada  Lake 
Section17,  T23N,  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number:  319011034 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  18 
Grenada  Lake 
Section  22,  T23N.  R7E 
Grenada  Co:  Grenada  MS  28902-0903 
Landholding  Agency:  COE 
Property  Number:  319011035      • 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  19 
Grenada  Lake 
Section  9,  T22N.  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number  319011036 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Missouri 

Harry  S.  Truman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Trace  150. 
Landholding  Agency:  COE 
Property  Number:  319030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities. 
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North  Carolina 

0.80  Acre  Tract  of  Land 
Military  Ocean  Terminal,  Sunny  Point 
Southport  Co:  Brunswick  NC  28461-SOOO 
Landholding  Agency:  Array 
Property  Number:  219640560 
Status:  Underutilized 

Comment:  0.80  acres,  listed  on  the  National 
Register  of  Historic  Places. 

Ohio 

Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Box  8 

Hannibal  Co:  Monroe  OH  43931-0008 

Location:  Adjacent  to  the  new  Martinsville 

Bridge. 
Landholding  Agency:  COE 
Property  Number:  319010015 
Status:  Underutilized 
Comment:  22  acres;  river  bank. 

Oklahoma 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Landholding  Agency:  COE 

Property  Number:  319010923 

Status:  Underutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Landholding  Agency:  COE 
Property  Number:  319010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 
Tracts  610,  611,612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North.  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue. 
Landholding  Agency:  COE 
Property  Number  319011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement. 
Tracts  L24.  L26 
Crooked  Creek  Lake  Co:  Armstrong  PA 

03051- 
Location:  Left  Bank — 55  miles  downstream  of 

dam. 
Landholding  Agency:  COE 
Property  Number  319011011 
Status:  Underutilized 

Comment:  7.59  acres;  poteqtial  for  utilities. 
Portion  of  Tract  L-21A 
Crooked  Creek  Lake.  LR  03051 
Ford  aty  Co:  Armstrong  PA  16226- 
Landholding  Agency:  CDE 
Property  Number  319430012 
Status:  Underutilized 
Comment:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights. 

Tennessee 

Tract  6827 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2  V^  miles  west  of  Dover,  TN. 


Landholding  Agency:  COE 
Property  Number:  319010927 
Status:  Excess 
Comment:  .57  acres;  subject  to  existing 

easements. 
Tracts  6002-2  and  6010 
Berkley  Lake 

Dover  Co:  Stewart  TN  37056- 
Location:  3V2  miles  south  of  village  of 

Tabaccoport. 
Landholding  Agency:  COE 
Property  Number:  319010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 
Berkley  Lake 

Ashland  Qty  Co:  Dickson  TN  37015- 
Location:  V2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  319010929 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319 

).  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  371 30— 
Location:  West  of  Buckeye  Bottom  Road. 
Landholding  Agency:  COE 
Property  Number:  319010930 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co;  Rutherford  TN  37130— 
Location:  Old  Jefferson  Pike. 
Landholding  Agency:  COE 
Property  Number  319010931 
Status:  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements. 
Tract  2107 

).  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Pall  Creek  near  Fall  Creek 

camping  area. 
Landholding  Agency:  COE 
Property  Number:  319010932 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 

Tracts  2601,  2602,2603,2604 

Cordell  Hull  Lake  and  Dam  Project 

Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  56 

Landholding  Agency:  COE 

Property  Niunber.  319010933 

Status:  Unutilized 

Conunent:  11  acres;  subject  to  existing 

easements. 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Property  Number  319010934 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements. 
Tract  2321 
).  Percy  Priest  Dam  and  Reservoir 


Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  319010935 
Status:  Excess 

Comment:  12  acres;  subject  to  existing 
easements. 

Tract  7206 

Berkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  2V2  miles  SE  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number:  319010936 

Status:  Excess 

Comment:  10.15  acres;  subject  to  existing 

easements. 
Tracts  8813,  8814 
Berkley  Lake 

Cumberland  Co:  Stewart  TN  37050- 
Location:  IV2  miles  East  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number  319010937 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements. 
Tract  8911 
Barkley  Lake 
Cumberland  City  Co:  Montgomery  TN 

37050- 
Location:  4  miles  east  of  Cumberland  City. 
Landholding  Agency:  COE 
Property  Number:  319010938 
Status:  Excess 
Conmient:  7.7  acres;  subject  to  existing 

easements. 
Tract  11503 
Barkley  Lake 

Ashland  Qty  Co:  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  319010939 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements. 
Tracts  11523, 11524 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2V2  miles  downstream  from 

Cheatham  Dam. 
Landholding  Agency:  COE 
Property  Number:  319010940 
Status:  Excess 
Conmient:  19.5  acres;  subject  to  existing 

easements. 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  AVi  miles  SW.  of  Bumpus  Mills. 
Landholding  Agency:  COE 
Property  Number:  319010941 
Status:  Excess 
Conmient:  17  acres;  subject  to  existing 

easements. 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Landholding  Agency:  COB 
Property  Number  319010943 
Status:  Excess 
Comment  6.6  acres;  subject  to  existing 

easranents. 
Tract  6949 
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Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  IV2  miles  SE  of  Dover,  TN. 

Landholding  Agency:  COE 

Property  Number:  319010944 

Status:  Excess 

Comment:  29.67  acres;  subject  to  existing 

easements. 
Tracts  6005  and  6017 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Landholding  Agency:  COE 
Property  Number:  319011173 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 
Tracts  K-1191.K-1135 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074- 
Landholding  Agency:  COE 
Property  Number:  319130007 
Status:  Underutilized 
Comment:  92  acres  (38  acres  in  floodway), 

most  recent  use — recreation. 
Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tract  A-120 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  S3 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140007 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tracts  A-20,  A-21 
Dale  Hollow  Lake  &  Dam  Prefect 
Red  Oak  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  319140008 
Status:  Underutilized 
Conmient:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements. 
Tracts  D-18S 

Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
Property  Number:  319140010 
Status:  Underutilized 
Conunent:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 

Texas 

Parcel  #222 

Lake  Texoma  Co:  Grayson  TX 

Location:  C  Meyerheim  survey  A-829 ). 

Hamilton  survey  A-529 
Landholding  Agency:  COE 
Property  Number:  319010421 
Status;  Excess 
Comment:  52.80  acres;  most  receAt 

recreation. 


Suitable/Unavailable  Properties 

Buildings  (by  State) 

Alaska 

Nome  Marineway  &  Warehouse 

Belmont  Point 

Nome  AK  99762- 

Landholding  Agency:  COE 

Property  Number:  319630005 

Status:  Unutilized 

Comment:  2400  sq.  ft.,  needs  major  rehab, 

floodplain,  most  recent  use — office  w/ 

living  space. 

California 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co;  Los  Angeles  CA  91706- 

Landholding  Agency:  COE 

Property  Number  319011298 

Status:  Unutilized 

Comment:  1400  sq.  ft.;  1  story  stucco;  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access. 

Florida 

Bldg.  CN7 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intereection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Numhwr:  319010012 
Status:  Unutilized 
Comment:  1468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  secured  witlr 

alternate  access. 
Bldg.  CN8 
Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona  Co:  Glades  FL  33471- 
Location:  Located  off  Highway  78 

approximately  7  miles  west  of  intersection 

with  Highway  27. 
Landholding  Agency:  COE 
Property  Number:  319010013 
Status:  Unutilized 
Comment;  1468  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence;  secured  with 

alternate  access. 

Illinois 

Bldg.  7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010001 
Status;  Unutilized 
Comment:  900  sq.  ft;  1  floor  wood  firame; 

most  resent  use — residence. 

Bldg.  6 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co;  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number  319010002 
Status:  Unutilized 
Comment;  900  sq.  ft.;  one  floor  wood  frame; 

most  resent  use — residence. 
Bldg.  5 

Ohio  River  Locks  ft  Dam  No.  53 
Gtafld  Chain  Co:  Pulaski  IL  62941-9801 


Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010003 
Status:  Unutilized 
Conunent:  900  sq.  ft.;  one  floor  wood  frame; 

most  resent  use — residence. 
BI4g.4 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location;  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  resent  use — residence. 
Bldg.  3 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  319010005 
Status:  Unutilized 

Comment:  900  sq.  ft.;  one  floor  wood  frame.  . 
Bldg.  2 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Numhwr;  319010006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  resent  use — residence. 
Bldg.  1 

Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain  Co;  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  S3 

at  Grand  Chain 
Landholding  Agency;  COE 
Property  Number  319010007 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  resent  use — residence. 

Ohio 

Bldg.— Berlin  Lake 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Landholding  Agency;  CC£ 

Property  Number  319640001 

Status;  Unutilized 

Comment;  1420  sq.  ft.,  2-story  brick  w/garage 
and  basement,  most  recent  use — 
residential,  secured  w/altemate  access. 

Pennsylvania 

Tract  302B 

Grays  Landing  Lock  ft  Dam  Project 

Old  Glassworks  Co;  Greene  PA  15338- 

Landholding  Agency:  COB 

Property  Number  319430017 

Status:  Unutilized 

Comment:  502  sq.  ft.,  2-story  needs  repair, 
most  recent  use — beauty  shop/residenoe,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  353 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co;  Greene  PA  15338- 

Landholding  Agency;  COE  * 

Property  Number  319430019 

Status:  Unutilized 
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Comment:  812  sq.  ft.,  2-story,  log  structure, 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofiad 
or  removed  off-site. 

Tract  402 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COB 

Property  Number:  319430020 

Status:  Unutilized 

Comment:  728  sq.  ft..  2-story,  needs  repairs, 
most  recent  use — residential/ parsonage,  if 
used  for  habitation  must  be  flood  proofed 
or  removed  off-site. 

Tract  403A 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  1533*- 

Landholding  Agency:  COE 

Property  Number:  319430021 

Status:  Unutilized 

Coaunent:  620  sq.  ft.,  2-story,  needs  repair, 
moet  recent  use — residential,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  403B 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430022 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story,  brick 
structure,  needs  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  prooCad  or  removed  off-site. 

Tract  403C 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430023 

Status:  Unutilized 

Comment:  672  sq.  ft,  2-story  carriage  house/ 
stable  bam  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  proofed  or 
removed. 

Tract  434 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319430024 

Status:  Unutilized 

Comment:  1059  sq.  ft.,  2-8tery,  wood  frame. 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  No.  224 

Grays  Landing  Lock  ft  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  319440001 

Status:  Unutilized 

Comment:  1040  sq.  ft.,  2-story  bidg.,  needs 
repair,  historic  struct.,  flowage  easement,  if 
habitation  is  desired  property  will  be 
required  to  be  flood  proofed  or  removed 
off-site. 

Govt.  Dwelling 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Landholding  Agency:  COE 
Property  Number:  319640002 
Status:  Unutilized 

Comment:  1421  sq.  ft.,  2-story  brick  w/ 
basement,  most  recent  use — residential. 


Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock 

100  James  Street 

De  Pere  Co:  Brown  WI  54115- 

Landholding  Agency:  COE 

Property  Number:  319011526 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2-story  brick/wood 

frame  residence;  needs  rehab;  seciired  area 

with  alternate  access. 

Land  (by  State) 

Illinois 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  ft  Moultr  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number:  319240004 
Status:  Unutilized 
Comment:  5  parcels  of  land  equalling  0.70 

acres,  improved  w/4  small  equipment 

storage  bldgs.  and  a  small  access  road, 

easement  restrictions. 

Kentucky 

Carr  Fork  Lake 

5  miles  SE  of  Hindman,  Ky.,  Hwy.  60 

Hindmand  Co:  Knott  KY 

Landholding  Agency:  COE 

Property  Number:  319240003 

Status:  Unutilized 

Comment:  2.81  acres,  most  recent  use — 

drainage  area  for  bank  stabilization  for 

adjacent  cemetery. 

North  Dakota 

Tracts  V-1971B.  V-1971 

Garrison  Dam/Lake  Sakakawea  Co:  McKenzie 

ND 
Landholding  Agency:  COE 
Property  Number  319620006 
Status:  Unutilized 
Comment:  approx.  4.49  acres,  most  recent 

use — cattle  ranching  ofwration,  rough 

broken  ground — Badlands. 
Lot  18, 0.08  acre 
Garrison  Creek 
Garrison  Dam/Lake  Sakakawea  Co:  McLean 

ND 
Landholding  Agency:  COE 
Property  NumbNer:  319630003 
Status:  Unutilized 
Comment:  0.08  acre  of  land,  floodplain,  most 

recent  use — cottage  site. 

Pennsylvania 

East  Branch  Clarion  River  Lake 

Wilcox  Co:  Elk  PA 

Location:  Free  camping  area  on  the  right 

bank  off  entrance  roadway. 
Landholding  Agency:  COE 
Property  Number:  319011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — fne 

campground. 

Dashields  Locks  and  Dam 
(Glenwillard.  PA) 

Crescent  Twp.  Co:  Allegheny  PA  15046-^475 
Landholding  Agency:  COE 
Property  Number  319210009 
Status:  Unutilized 

Comment:  0.58  acres,  most  recent  use — 
baseball  field. 

Washington 

Portion  of  Tract  905  * 


Lo%ver  Monumental  Lock  ft  Dam 

</t  mi  SB  of  Lyons  Ferry  Marina  Co:  Whitman 

WA 
Landholding  Agency:  COE 
Property  Number  319320005 
Status:  Excess 
Comment:  3.788  acres  %rith  encroaching 

private  well. 

Snitable/To  Be  Exoened 

Land  (by  State) 

Geoigia 

Lake  Sidney  Lanier 

Co:  Forsyth  GA  30130- 

Location:  Located  on  Two  Mile  Creek  adj.  to 

State  Route  369 
Landholding  Agency:  COE 
Property  Number  319440010 
Status:  Unutilized 
Comment:  0.25  acres,  endangered  plant 

species. 

Lake  Sidney  Lanier — 3  parcels 

Gainesville  Co:  Hall  GA  30503- 

Location:  Between  Gainesville  H.S.  and  State 

Route  53  By-Pass 
Landholding  Agency:  COE 
Property  Number:  319440011 
Status:  Unutilized 
Comment:  3  parcels  totalling  5.17  acres,  most 

recent  use— buffer  zone,  endangered  plant 

species. 

Indiana 

Brookville  Lake — Land 

Liberty  Co:  Union  IN  47353- 

Landholding  Agency:  COB 

Property  Number  391440009 

Status:  Unutilized 

Comment:  6.91  acres,  limited  utilities. 

Kansas 

Parcel  #1 

Fall  River  Lake 

Section  26  Co:  Greenwood  KS 

Landholding  Agency:  COE 

Property  Number:  319010065 

Status:  Unutilized 

Comment:  126.69  acres;  most  recent  use — 

recreation  and  leased  cottage  sites. 
Parcel  No.  2,  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 
Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number  319210005 
Status:  Unutilized 
Comment:  11  acres,  part  of  a  relocated 

railroad  bed,  rural  area. 

Massachusetts 

Buffumville  Dam 

Flood  Control  Project 

Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 

Location:  Portion  of  tracts  B-200,  B-248,  B- 

251.  B-204,  B-247,  B-200  and  B-256 
Landholding  Agency:  COE 
Property  Number:  319010016 
Status:  Excess 
Comment:  1.45  acres. 

Minnesota 

Tract  #3 

Lac  Qui  Parle  Flood  Control  Project 

County  Rd.  13 

Watson  Co:  llac  Qui  Parle  MN  56295- 

Landholding  Agency:  COE 
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Property  Number  319340006 
Status:  Unutilized 

Comment:  approximately  2.9  acres,  follow 
land. 

Tract  #34 

Lac  Qui  Parle  Flood  Oontrol  Project 

Marsh  Lake 

Watson  Co:  Lac  Qui  Parle  MN  56295- 

Landholding  Agency:  COE 

Property  Number  319340007 

Status:  Unutilized 

Comment:  approx.  8  acres,  fellow  land. 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek. 
Landholding  Agency:  COE 
Property  Numben  319010942 
Status:  Excess 
Comment:  8.93  acres;  subject  to  existing 

easements. 

Texas 

Corpus  Christi  Ship  Channel 
Corpus  Christi  Co:  Neuces  TX 
Location:  East  side  of  Carbon  Plant  Road, 

approx.  14  miles  NW  of  downtown  Corpus 

Christi 
Landholding  Agency:  COE 
Property  Number:  31924000. 
Status:  Unutilized 
Comment:  4.4  acres,  most  recent  use — farm 

land. 

Unsuitable  Properties 

Alabama 

Bldgs.  200-236 

U.S.  Army  Missile  Command 

Redstone  Arsenal  Co:  Madison  AL  35898- 
5000 

Landholding  Agency:  Army 

Property  Number:  219710161 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  250-257 

U.S.  Army  Missile  Command 

Redstone  Arsenal  Co:  Madison  AL  35896- 
5000 

Landholding  Agency:  Army 

Property  Number:  219710162 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

13  Bldgs. 

U.S.  Army  Missile  Command 

#259,  261.  263-265,  267,  269-274,  276 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  219710163 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  346,  348,  350 
U.S.  Army  Missile  Command 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  219710164 
Status:  Unutilized 
Reason:  Extensive  deterioration. 
Bldgs.  8325.  8388,  8389 
U.S.  Army  Missile  Command 
Redstone  Arsenal  Co:  Madison  AL  35898- 
5000 


Landholding  Agency:  Army 

Property  Number:  219710165 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldgs.  8613-8620 

U.S.  Army  Missile  Command 

Redstone  Arsenal  Co:  Madison  AL  35898- 
5000 

Landholding  Agency:  Army 

Property  Number:  219710166 

Status:  Unutilized 

Reason:  Secured  Area. 

Bldgs.  8701-8708,  8711-8713 

U.S.  Army  Missile  Command 

Redstone  Arsenal  Co:  Madison  AL  35896- 
5000 

Landholding  Agency:  Army 

Property  Number:  219710167 

Status:  Unutilized 

Reason:  Secured  Area. 
9  Bldgs. 

U.S.  Army  Missile  Command 
#8717-8720,  8724-8727,  8729 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  219710168 
Status:  Unutilized 
Reason:  Secured  Area. 
26  Bldgs. 

U.S.  Army  Missile  Command 
#8731-8735,  8737-8745.  8749-8753,  8755- 

8761 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  219710169 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  8856-8857,  8860-8867 
U.S.  Array  Missile  Command 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Army 
Property  Number:  219710170 
Status:  Unutilized 
Reason:  Secured  Area. 
Bldgs.  8933-8934,  8944,  8949 
U.S.  Army  Missile  Command 
Redstone  Arsenal  Co:  Madison  AL  35898- 

5000 
Landholding  Agency:  Array 
Property  Number:  219710171 
Status:  Unutilized 
Reason:  Secured  Area. 

Colorado 

TRG017 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219710172 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T-204 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219710173 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  T-401 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Array 


Property  Number  219710174 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldgs.  P-637 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219710175 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  P-638 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number  219710176 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  S-6228 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219710177 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  S-6273 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Army 

Property  Number:  219710178 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  P-9642 

Fort  Carson 

Ft.  Carson  Co:  El  Paso  CO  80913-5023 

Landholding  Agency:  Array 

Property  Number:  219710179 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Indiana 

Brookville  Lake— Bldg. 
Brownsville  Rd.  in  Union 
Liberty  Co:  Union  IN  47353- 
Landholding  Agency:  COE 
Property  Number:  319440004 
Status:  Excess 

Reason:  Extensive  deterioration. 
Iowa 

House.  Tract  100 
Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number  319530002 
Status:  Excess 

Reason:  Extensive  deterioration. 
Play  House,  Tract  100 
Camp  Dodge 

Johnston  Co:  Polk  L\  50131- 
Landholding  Agency:  COE 
Property  Number:  319530003 
Status:  Excess 

Reason:  Extensive  deterioration. 
House,  Trad  122 
Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number:  3 1 9530004 
Status:  Excess 

Reason:  Extensive  deterioration. 
Shed,  Tract  122 
Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 
Landholding  Agency:  COE 
Property  Number  319530005 
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Status:  Excess 

Reason:  Extensive  deterioration. 

Garage.  Tract  122 

Camp  Dodge 

Johnston  Ck):  Polk  LA  50131- 

Landholding  Agency:  COB 

Property  Number  319530006 

Status:  Excess 

Reason:  Extensive  deterioration. 

Machine  Shed,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530007 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Tract  122 

Camp  Dodge 

Johnston  Co;  Polk  I A  50131- 

Landholding  Agency:  COE 

Property  Number:  319530008 

Status:  Excess 

Reason:  Extensive  deterioration. 

2-Car  Garage,  Tract  122 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COB 

Property  Number:  319530009 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam.  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319S30010 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  128 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530011 

Status:  Excess 

Reason:  Extensive  deterioration. 

House.  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number  319530012 

Status:  Excess 

Reason:  Extensive  deterioration. 

Play  House.  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530013 

Status:  Excess 

Reason:  Extensive  deterioration. 

Kennel.  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number  319530014 

Status:  Excess 

Reason:  Extensive  deterioration. 

Com  Crib,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530015 

Status:  Excess 

Reason:  Extensive  deterioration. 

BamW.  Tract  129 

Camp  Dodge 


Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530016 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam  B,  Tract  129 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COB 

Property  Number:  319530017 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  129 

Camp  Dodge 

Johnston  Oo:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530018 

Status:  Excess 

Reason:  Extensive  deterioration. 

House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530019 

Status:  Excess 

Reason:  Extensive  deterioration. 

Out  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530020 

Status:  Excess 

Reason:  Extensive  deterioration. 

Chicken  House,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 

Landholding  Agency:  COB 

Property  Number:  319530021 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  130 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530022 

Status:  Excess 

Reason:  Extensive  deterioration. 

Bam,  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COB 

Property  Number:  319530023 

Status:  Excess 

Reason:  Extensive  deterioration. 

Smokehouse,  Tract  135 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530024 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319530025 

Status:  Excess 

Reason:  Extensive  deterioration. 

Shed— White.  Tract  137 
Camp  Dodge 

Johnston  Co:  Polk  LA  50131- 
Landholding  Agency:  COE 
Property  Number  319530026 
Status:  Excess 


Reason:  Extensive  deterimation. 

Leanto,  Tract  137 

Camp  Dodge 

Johnston  Co:  Polk  I A  50131- 

Landholding  Agency:  COE 

Property  Number.  319530027 

Status:  Excess 

Reason:  Extensive  deterioration. 

Grain  Bins  (8),  Tract  138 

Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number  319530028 

Status:  Excess 

Reason:  Extensive  deterioration. 

Tract  116,  Camp  Dodge 

Johnston  Co:  Polk  lA  50131- 

Landholding  Agency:  COE 

Property  Number:  319630006 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Kansas 

BIdg.  T-2106,  Fort  Riley 

Ft.  Riley  KS  66442- 

Landholding  Agency:  COE 

Property  Number:  319011034 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-2107,  Fort  Riley 

Ft.  Riley  KS  66442- 

Landholding  Agency:  COE 

Property  Number:  319710181 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  T-2110,  Fort  Riley 

Ft.  Riley  KS  66442- 

Landholding  Agency:  COE 

Property  Number  319710182 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 

CarroUton  Co:  Carroll  KY  41006- 

Landholding  Agency:  COE 

Property  Number:  319040416 

Status:  Unutilized 

Reason:  Other 

Comment:  Spring  House. 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-999 

Landholding  Agency:  COE 

Property  Number:  319040417 

Status:  Unutilized 

Reason:  Other 

Conmient:  Coal  Storage. 

Building 

Kentucky  River  Lock  and  Dam  No.  4 

1021  Kentucky  Avenue 

Frankfort  Co:  Franklin  KY  40601-999 

Landholding  Agency:  COE 

Property  Number:  319040418 

Status:  Unutilized 

Reason:  Other 

Comment:  Coal  Storage. 

Bara 

Kentucky  River  Lock  and  Dam  No.  3 

Highway  561 

Pleasureville  Co:  Henry  Ky  40057- 

Landholding  Agency:  COB 
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Property  Number:  219040419 
Status:  Underutilized 
Reason:  Other 

Conunent:  110  year  old  bam  with  crumbled 
foundation. 

Latrine 

Kentucky  River  Lock  and  Dam  Number  3 

Highway  561 

Pleasureville  Co:  Henry  KY  40057- 

Landholding  Agency:  COE 

Property  Number:  319040009 

Status:  Unutilized 

Reason:  Other 

Ckinunent;  Detached  Latrine. 

6-Room  Dwelling- 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120010 
Status:  Unutilized 
Reason:  Floodway. 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  Ky  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120011 
Status:  Unutilized 
Reason:  Floodway. 
Office  and  Warehouse 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369.  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120012 
Status:  Unutilized 
Reason:  Floodway. 
2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Landholding  Agency:  COE 
Property  Number:  319120013 
Status:  Unutilized 
Reason:  Floodway. 

Maryland 

BIdg.  504 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710183 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  505 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710184 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  606 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710185 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2124 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 
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Property  Number:  219710186 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2212A 

Fort  Meade 

Ft.  Meade  Co:  /ftine  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710187 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2509 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710188 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2511 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710189 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  2812 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710190 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4463 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  MD  20755-5115 

Landholding  Agency:  Army 

Property  Number:  219710191 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Bldg.  4464 

Fort  Meade 

Ft.  Meade  Co:  Anne  Arundel  Mt)  20755-5115 

Landholding  Agency:  Army 

Property  Number  219710192 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Missouri 

Tract  2222 

Stockton  Project 

Aldrich  Co:  Polk  MO  65601- 

Landholding  Agency:  COE 

Property  Number:  319510001 

Status:  Excess 

Reason:^xtensive  deterioration. 

Bam,  Longview  Lake 

Kansas  City  Co:  Jackson  MO  64134- 

Landholding  Agency:  COE 

Property  Number:  319620001 

Status:  Excess 

Reason:  Extensive  deterioration. 

New  York 

Warehouse 

Whitney  Lake  Project 

Whitney  Point  Co:  Broome  NY  13862-0706 

Landholding  Agency:  COE 

Property  Number  319630007 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Ohio 

Lab 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number  319510002 


Status:  Unutilized 

Reason:  Secured  Area. 

Storage  Facility 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510003 

Status:  Unutilized 

Reason:  Secured  Area. 

Office  Building 

Ohio  River  Division  Laboratories 

Mariemont  Co:  Hamilton  OH  15227-4217 

Landholding  Agency:  COE 

Property  Number:  319510004 

Status:  Unutilized 

Reason:  Secured  Area. 

Tennessee 

Bldg.  204  ^ 

Cordell  Hull  Lake  and  Dam  Project. 

Defeated  Creek  Recreation  Area 

Carthage  Co:  Smith  TN  37030— 

Location;  US  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011499 

Status:  Unutilized 

Reason:  Floodway. 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project. 

Roaring  River  Recreation  Area 

Gainesboro  Co:  Jackson  TN  38562— 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number:  319011503 

Status:  Underutilized 

Reason:  Floodway. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park,  State  Hwy  42 

Livinaston  Co:  Clay  TN  38351— 

Landholding  Agency:  COE 

Property  Numlwr:  319140011 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Clay  TN  38351— 

Landholding  Agency:  COE 

Property  Number:  319140012 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Grove  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Clay  TN  38351— 

Landholding  Agency:  COE 

Property  Number:  319140013 

Status:  Excess 

Reason:  Other 

Comment:  Water  treatment  plant. 

Texas 

Building  2534 

Fort  Bliss 

El  Paso  Co:  El  Paso  TX  79916— 

Landholding  Agency:  Army 

Property  Number:  219710089 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Virginia 

Building  552,  Fort  Story 

Ft  Story  Co:  Princess  Ann  VA  23459— 
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Landholding  Agency:  Army 
Property  Number:  219710193 
Status:  Unutilized 
Reason:  Extensive  deterioration. 

Washington 

Bldgs.  1411, 1412 

Fort  Lewis 

Ft.  Lewis  Co:  Pierce  WA  98433— 

Landholding  Agency:  Army 

Property  Number  219710194 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Land  (by  State) 
Kentucky 

Track  4626 

Barkley,  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg  KY  42211— 

Location:  14  miles  firom  US  Highway  68. 

Landholding  Agency:  COE 

Property  Number:  319010030 

Status:  Underutilized 

Reason:  Floodway. 

Track  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 

US  HWY.  27  to  Blue  John  Road 

Bumside  Co:  Pulaski  KY  42519— 

Landholding  Agency:  COE 

Property  Number;  319010038 

Status:  Underutilized 

Reason:  Floodway. 

Track  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 

KY  HWY.  80  to  Route  769 

Burnside  Co:  Pulaski  KY  42519— 

Landholding  Agency:  COE 

Property  Number  319010039 

Status:  Underutilized 

Reason:  Floodway. 

Track  1358 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Recreation  Area 

Eddyville  Co:  Lyon  KY  42038— 

Location:  US  Highway  62  to  state  highway 

93. 
Landholding  Agency:  COE 
Property  Number  319010043 
Status:  Excess 
Reason:  Floodway. 
Red  River  Lake  Project 
Stanton  Co:  Powell  KY  40380— 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  61 3. 
Landholding  Agency:  COB 
.  Property  Number  319011684 
Status:  Unutilized 
Reason:  Floodway. 
Barren  River  Lock  &  Dam  No.  1 
Richardsvilie  Co:  Warren  KY  42270— 
Landholding  Agency:  COE 
Property  Number.  319120008 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy.  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  319120009 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  4 


Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy.  403,  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number:  319120014 
Status:  Underutilized  * 

Reason:  Floodway. 
Green  River  Lock  &  Dam  No.  5 
Readville  Co:  Butler  KY  42275-     " 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number:  319120015 
Status:  Unutilized 
Reason:  Floodway. 
Green  River  Lock  ft  Dam  No.  6 
Brownsville  Co:  Edmonson  KY  42210- 
Location:  Off  State  Highway  259 
Landholding  Agency:  COE 
Property  Number:  319120016 
Status:  Underutilized 
Reason:  Floodway. 
Vacant  land  west  of  locksite 
Greenup  Locks  and  Dam 
5121  New  Dam  Road 
Rural  Co:  Greenup  KY  41144- 
Landholding  Agency:  COE 
Property  Number:  319120017 
Status:  Unutilized 
Reason:  Floodway. 
Tract  6404,  Cave  Run  Lake 
U.S.  Hwy  460 
Index  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Numter:  319240005 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6803,  Cave  Run  Lake 
State  Road  1161 
Pomp  Co:  Morgan  KY 
Landholding  Agency:  COE 
Property  Number:  319240006 
Status:  Underutilized 
Reason:  Floodway.  . 

Maryland 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number:  319240007 

Status:  Underutilized 

Reason:  Floodway. 

Minnesota 

Parcel G 

Pine  River 

Cross  Lake  Co:  Crow  Wing  MN  56442- 

Location:  3  miles  from  city  of  Cross  Lake 

between  highways  6  and  371. 
Landholding  Agency:  COE 
Property  Number:  319011037 
Status:  Excess 
Reason:  Other 
Conunent:  highway  right  of  way. 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  319011018 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone. 

Missouri 

Ditch  19,  Item  2,  Tract  No.  230 


St.  Francis  Basin  Project 

2^/^  miles  west  of  Maiden  Co:  Dunklin  MO 

Landholding  Agency:  COE 

Property  Nufnber:  319130001 

Status:  Unutilized 

Reason:  Floodway. 

North  E)akota 

Tracts  1  ft  2 
Garrison  E>am 
Lake  Sakakawea 

Williston  Co:  Williams  ND  58801- 
Landholding  Agency:  COE 
Property  Number:  319410015 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material  Floodway. 

Ohio 

Mosquito  Creek  Lake 

Everett  Hull  Road  Boat  Launch 

Cortland  Co:  Trumbull  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  319440007 

Status:  Underutilized 

Reason:  Floodway. 

Mosquito  Creek  Lake 

Housel— Craft  Rd.,  Boat  Launch 

Cortland  Co:  Trumbull  OH  4441&t9321 
I  Landholding  Agency:  COE 

Property  Number:  319440008 
.  Status:  Underutilized 

Reason:  Floodway. 

Pennsylvania 

Lock  and  Dam  #7 

Monongahela  River 

Greensboro  Co:  Greene  PA 

Location:  Left  hand  side  of  entrance  roadway 

to  project. 
Landholding  Agency:  COB 
Property  Number:  319011564 
Status:  Unutilized 
Reason:  Floodway. 

Tennessee 

Brooles  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Tracts  800,  802-806,  835-837,  900- 

902,  1000-1003,  1025 
Landholding  Agency:  COE 
Property  Number:  219040413 
Status:  Underutilized 
Reason:  Floodway. 
Cheatham  Lock  and  Dam 
Highway  12 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  Tracts  E-513,  B-512-1  and  B-512- 

2 
Landholding  Agency:  COE 
Property  Number:  219040415 
Status:  Underutilized 
Reason:  Floodway. 
Tract  6737 

Blue  Creek  Recreation  Area 
Barkley  Lake,  Kentucky  and  Tennessee 
Dover  Coi  Stewart  TN  37058- 
Location:  U.S.  Highway  79/TN  Highway  761 
Landholding  Agency:  COE 
Property  Number:  319011478 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  3102,  3105,  and  3106 
Brimstone  Launching  Area 
Cordell  Hull  Lake,  and  Dam  Project 
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Cainesboro  Co:  Jackson  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  319011479 

Status:  Excess 

Reason:  Flood  way. 

Tract  3507 

Proctor  Site 

CoTd^l  Hull  Lake,  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Location:  TN  Highway  52 

Landholding  Agency:  COE 

Property  Number:  319011480 

Status:  Unutilized 

Reason:  Floodway. 

Tract  3721 

Obey 

Cordell  Hull  Lake,  and  Dam  Project 

Celina  Co:  Clay  TN  38551- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  319011481 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  608,  609,  611  and  612 

Sullivan  Bend  Launching  Area 

Cordell  Hull  Lake,  and  Dam  Project 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011482 

Status:  Underutilized 

Reason:  Floodway. 

Tract  920 

Indian  Creek  Camping  Area 

Cordell  Hull  Lake,  and  Dam  Project 

Granville  Co:  Smith  TN  38564- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  319011483 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  1710, 1716  and  1703 

Flynns  Lick  Launching  Ramp 

Cordell  Hull  Lake,  and  Dam  Project 

Grainesboro  Co:  Jackson  TN  38562- 

Location:  Whites  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011484 

Status:  Underutilized 

Reason:  Floodway. 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake,  and  Dam  Project 

Grainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011485 

Status:  Underutilized 

Reason:  Floodway. 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake,  and  Dam  Project 

Grainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011486 

Status:  Unutilized 

Reason:  Floodway. 

Tracts  2905  and  2907 

Webster 

Cordell  Hull  Lake,  and  Dam  Project 

Grainesboro  Co:  Jackson  TN  38551- 

Location:  Big  Bottom  Road 


Landholding  Agency:  COE 
Property  Number:  319011487 
Status:  Unutilized 
Reason:  Floodway. 

TracU  2200  and  2201 
Cainesboro  Airport 
Cordell  Hull  Lake  and  Dam  Project 
Grainesboro  Co:  Jackson  TN  38562- 
Location:  BigBottom  Road 
Landholding  Agency:  COE 
Property  Number:  31901 1488 
Status:  Underutilized 
Reason:  Within  airport  runway  clear  zone 
Floodway. 

Tracts  710C  and  71 2C 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number:  319011489 
Status:  Unutilized 
Reason:  Floodway. 

Tract  2403,  Hensley  Creek 
Cordell  Hull  Lake  and  Dam  Project 
Grainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Property  Number  319011490 
Status:  Unutilized 
Reason:  Floodway. 
Tracts  2117C,  2118  and  2120 
Cordell  Hull  Lake  and  Dam  Project 
Trace  Creek 

Cainesboro  Co:  Jackson  TN  38S62- 
Location:  Brooks  Ferry  Road 
Landholding  Agency:  COE 
Property  Number:  319011491 
Status:  Unutilized 
Reason:  Floodway. 

Tracts  424, 425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  319011492 

Status:  Unutilized 

Reason:  Floodway. 

Tract  517 

J.  Percy  Priest  Dam  and  Reservoir 

Suggs  Creek  Embayment 

Nashville  Co:  Davidson  TN  37214- 

Location:  Interstate  40  to  S.  Mount  Juliet 

Road. 
Landholding  Agency:  COE 
Property  Number  319011493 
Status:  Underutilized 
Reason:  Floodway. 

Tract  1811 

West  Fork  Launching  Area 

Smyrna  Co:  Rutherford  TN  37167- 

Location:  Florence  road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number:  319011494 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 


Property  Number:  319011495 
Status:  Underutilized 
Reason:  Floodway. 
Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 
Pools  Knob  Recreation 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Jones  Mill  Road 
Landholding  Agency:  COE 
Property  Number:  319011496 
Status:  Underutilized 
Reason:  Floodway. 
Tracts  245,  257,  and  256 
J.  Perry  Priest  Dam  and  Reservoir 
Cook  Recreation  Area 
Nasville  Co:  Davidson  TN  37214- 
.    Location:  2.2  miles  south  of  Interestate  40 
near  Saunders  Ferry  Pike. 
Landholding  Agency:  COE 
Property  Number:  319011497 
Status:  Underutilized 
Reason:  Floodway. 

Tracts  107, 109  and  110 

Cordell  Hull  Lake  and  Dam  Project 

Two  Prong 

Carthage  Co:  Smith  TN  37030- 

Location:  U.S.  Highway  85 

Landholding  Agency:  COE 

Property  Number:  319011498 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  2919  and  2929 

Cordell  Hull  Lake  and  Dam  Project 

Sugar  Creek 

Cainesboro  Co:  Jackson  TN  38562- 

Location:  Sugar  Creek  Road 

Landholding  Agency:  COE 

Property  Number:  3190111500 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  1218  and  1204 

Cordell  Hull  Lake  and  Dam  Project 

Granville — Alvin  Yourk  Road 

Granville  Co:  Jackson  TN  38564- 

Landholding  Agency:  COE 

Property  Number  3190111501 

Status:  Underutilized 

Reason:  Floodway. 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Project 

Galbreaths  Branch 

Cainesboro  Co:  Jackson,  TN  38562- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  3190111502 

Status:  Underutilized 

Reason:  Floodway. 

Tract  104  et.  al. 

Cordell  Hull  Lake  and  Dam  Project 

Horshoe  Bend  Launching  Area 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  70  N 

Landholding  Agency:  COE 

Property  Number:  3 1 901 1 504 

Status:  Underutilized 

Reason:  Floodway. 

Tracts  510.  511,  513  and  514 

J.  Percy  Priest  Dam  and  Reservoir  Project 

Lebanon  Co:  Wilson  TN  37087- 

Location:  Vivrett  Creek  Launching  Area, 

Alvin  Sperry  Road 
Landholding  Agency:  CX)E 
Property  Number:  319120007 
Status:  Underutilized 
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Reason:  Fioodway. 

Tract  A-142,  Old  Hickory  Beach 

Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson  TN  37138- 

Landholding  Agency:  COE 

Property  Number  319130008 

Status:  Underutilized 

Reason:  Fioodway. 

Texas 

Tracts  104. 105-1, 105-2  ft  118 
|oe  Pool  I^e  Co:  Etallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010397 
Status:  Underutilized 
Reason:  Fioodway. 
Part  of  Tract  201-3 
Joe  Pool  Lake  Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  319010398 
Status:  Underutilized 
Reason:  Fioodway. 


Part  of  Tract  323 

Joe  Pool  Lake  Co:  Dallas  TX 

Landholding  Agency:  COE 

Property  Numter:  319010399 

Status:  Underutilized 

Reason:  Fioodway. 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  319010401 

Status:  Unutilized 

Reason:  Fioodway. 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  319010402 

Status:  Unutilized 

Reason:  Fioodway. 


West  Virginia 

Morgantown  Lock  and  Dam 

Box  3  RD  f  2 

Morgantown  Co:  Monogahelia  WV  26505- 

Landholding  Agency:  COE 

Property  Number:  319011530 

Status:  Underutilized 

Reason:  Fioodway. 

London  Lock  and  Dam 

Route  60  East 

Rural  Co  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Vii^ginia. 
Landholding  Agency:  COE 
Property  Nvimber:  319011690 
Status:  Underutilized 
Reason:  Other 
Conmient:  .03  acres;  very  narrow  strip  of  land 

located  too  close  to  busy  highway. 

[FR  Doc.  97-3074  Filed  2-6-97;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editoriaUy  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significarK^e. 


RULES  QOINQ  INTO 
EFFECT  TODAY 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Berry  Amendment 
application  in 
interpretation  of  term 
"synthetic  fatxic  and 
coated  synthetic  fabrK" 
and  in  contracts  and 
sutKontracts  for 
procurement  of 

commercial  items; 
published  2-7-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiemerrtation 

plans;  approval  and 

promulgation;  various 

States: 

California;  put)iished  1-8-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  tabte  of 

assignments: 

Georgia;  put)lished  2-7-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules: 

Rodty  Mountain  National 
Park,  CO;  special  flight 
niles  in  vicinity  (SFAR 
No.  78);  published  1-8-97 
Ainworthiness  directives: 
Hamilton  Standard; 
published  1-8-97 
New  Piper  Aircraft,  Inc.; 
published  1-2-97 
Class  E  airspace;  published  2- 
7-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 
West;  convnents  due  t)y  2- 
10-97;  published  1-9-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 


Forage  seeding;  comments 
due  by  2-14-97;  published 
1-15-97 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  timber; 
disposal  and  sale: 
Timber  sale  contracts; 
cancellation;  comments 
due  by  2-13-97;  published 
12-30-96 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farm  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Tobacco;  comments  due  by 
2-12-97;  pubDshed  1-27- 
97 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Nutrition  lat)eling  and 
reference  daily  intakes  for 
vitamin  K,  selenium, 
manganese,  chromium, 
molyt)denum  and  chtoride; 
comments  due  by  2-11-97; 
published  12-13-96 

AGRICULTURE 
DEPARTMENT 

Meat  and  meat  products; 
export  reporting;  comments 
due  by  2-12-97;  published 
12-27-96 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  Ik^nsing: 
Commerce  control  list- 
Encryption  items 
transfen^ed  from  U.S. 
Munitk>ns  LJst  to  the 
Commerce  Control  List; 
comments  due  by  2-13- 
97;  published  12-30-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservatk}n  and 
marwgement: 
Alaska;  fisheries  of 
Exclusive  Ecorx)mic  Zone- 

Scaik^p  fishery  vessel 

entry;  temporary 

moratorium;  comments 

due  by  2-10-97; 

published  12-26-96 
Magnuson  Act  provisions; 
comments  due  by  2-12- 
97;  published  1-9-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Hazardous  sutstances: 
Bat>y  crit>s;  requirements  for 
full-size  and  norvfuil-size; 


comments  due  by  2-14- 
97;  published  12-16-96 
DEFENSE  DEPARTMENT 

Acquisitkxi  regulatkxis: 
Indivklual  compensatkxi; 
comments  due  by  2-11- 
97;  published  12-13-96 
Federal  Acquisitton  Regulatkm 
(FAR): 

Contract  administration  and 
audit  cognizarwe; 
comments  due  by  2-10- 
97;  published  12-11-96 
ENERGY  DEPARTMENT 
Nuclear  waste  repositories; 
generai  guidelines  for  site 
-  recommendatkxi;  comments 
due  by  2-14-97;  published 
12-16-96 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Offios 
Consumer  products;  energy 
conservation  program: 
Room  air  conditioner  energy 
conservation  standards; 
comments  due  by  2-13- 
97;  published  1-29-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natk)r)al  emisskm  standards: 
Polymer  and  resin 
productkxi  facilities 
(Groups  I  and  IV); 
comments  due  by  2-13- 
97;  published  1-14-97 
Air  programs;  State  authority 
delegatk)ns: 

Oregon;  comments  due  by 
2-14-97;  published  1-15- 
97 
Clean  Air  Act: 

Continuous  emission 
monitoring  program; 
excess  emissions;  appeal 
procedures;  comments 
due  by  2-10-97;  published 
2-5-97 
Water  ponutnn  control: 
Natk>nal  pollutant  discharge 
eliminatk)n  system- 
Permitting  procedures; 
comments  due  by  2-10- 
97;  published  12-11-96 

FEDERAL 

COHNMUNICATIONS 

COMMISSION 

Common  carrier  services: 

Cellular  and  general 
wireless  communk:atk>ns 
servces;  geographic 
partitkxiing  and  spectrum 
disaggregatkxi;  market 
entry  barriers  eliminatkm; 
comments  due  by  2-10- 
97;  published  1-6-97 
Radk)  and  television 

tiroadcasting: 

Personal  attack  and  political 
editorial  rules;  convnents 


due  by  2-10^7;  published 
12-27-96 
Radk)  servnes,  special: 
Experimental  radk)  servne 
nies;  reviskxi;  comments 
due  by  2-10-97;  published 
12-30-96 
Radk)  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
2-10^7;  published  12-24- 
96 
Wyoming;  comments  due  by 
2-10-97;  published  12-24- 
96 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisitk)n  Regulatkxi 
(FAR): 

Contract  administratk)n  arxl 
audn  cognizance; 
comments  due  by  2-10- 
97;  published  12-11-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 
Adjuvants,  productk)n  akls, 
and  sanitizers- 
2,2'-ethyfedenebis  (4,6-dk 
tert-butylphenyl) 
fluorophosphonite; 
comments  due  by  2-14- 
97;  published  1-15-97 
Medial  devk:es: 
Neurotogical  devices- 
Cranial  electrotherapy 
stimulators;  premarket 
approval  requirement; 
conwnents  due  by  2-12- 
97;  published  1-28-97 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  regulatory  reform: 
Home  investment 
partnership  program; 
streamlining;  comments 
due  by  2-10-97;  puolished 
12-11-96 
INTERIOR  DEPARTMENT 
Fish  and  WIMIHe  Service 
Endangered  and  ttveatened 
species: 

Jaguar  (pantttera  onca); 
comments  due  t>y  2-14- 
97;  published  1-31-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcenwnt  Office 
Permanent  program  and 
abandorwd  mute  land 
reclamatk>n  plan 
submissk)ns: 

Arkansas;  comments  due  by 
2-14-97;  published  1-30- 
97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisitkxi  Reguiatk>n 
(FAR): 


IV 


Federal  Register  /  Vol.  62,  No.  26  /  Friday,  February  7,  1997  /  Reader  Aids 


Contract  administration  and 
audK  cognizance: 
comments  due  by  2-1(^ 
97;  published  12-11-96 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 

Regulatory,  health,  arKi 
radbition  salety  licensing 
practices;  clarification; 
comments  due  by  2-12- 
97;  published  11-14-96 
Rulemaking  petitions: 

Nuclear  Energy  Institute; 
comments  due  by  2-10- 
97;  published  11-26-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Excepted  service- 
Summer  employment; 
comments  due  by  2-12- 
97;  published  1-13-97 

POSTAL  SERVICE 
Intematiortal  Mail  Manual: 


Global  package  link  (GPL> 
service  to  Canada; 
comments  due  by  2-12- 
97;  published  1-13-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  Advisers  Act  o( 
1940: 

Investment  advisers 
between  Commisskxi  arxl 
states;  realkx^ation  of 
responsibilities;  comments 
due  by  2-10-97;  published 
12-27-96 

Investment  Companies: 

^4atkx1al  Securities  Markets 
Improvement  Act  of  1996; 
private  Investment 
companies;  comments 
due  by  2-10-97;  published 
12-26-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 


Air  Tractor,  Inc.;  comments 
due  by  2-14-97;  published 
11-26-96 

Bell  HeNcopter  Textron,  Inc.; 
corrvnents  due  by  2-10- 
97;  published  12-12-96 
-  Burkhart  Grob,  Luft-und 
Raumfahrt;  comments  due 
by  2-12-97;  published  12- 
10-96 

QIasflugel;  comments  due 
by  2-12-97;  published  12- 
10-96 
Class  E  airspace;  comments 

due  by  2-10-97;  published 

1-2-97 
Rulemaking  petitk)ns; 

summary  arxl  dtepositkm; 

comments  due  by  2-10-97; 

published  12-11-96 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Cargo  preference-U.S.  flag 

wessels: 

Exclusive  carriage  of  export 
cargo- 


Available  U.S.  Hag 
commercial  vessels; 
comments  due  by  2-10- 
97;  published  12-24-96 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Dnig  and  ak»hol  tdsting: 

Reporting  drug  and  ak»hol 
testing  results  t>y 
computer  disk;  commerrts 
due  by  2-10-97;  published 
12-12-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Servlcs 

Income  taxes: 

Accuracy-related  penalties; 
reasonable  basis 
definitkm;  comments  due 
by  2-10-97;  published  11- 
12-96 

Computer  programs 
transactk>ns;  classifKatk)n; 
comments  due  by  2-11 - 
97;  published  11-13-961 
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Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  lavys  or  access  the  online  database  at  http://www.access.. 
gpo.gov/su_docs/ 
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The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 
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I I  Check  Payable  to  the  Superintendent  of  Documents 
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Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  6f  Federal  Regulations 

The  Code  of  F«deral  Regulations, 
comprising  approximataty  200  volumes 
and  rovisod  at  least  once  a  year  on  a 
quarterly  basis,  is  pul)listied  in  24x 
mteroftehe  format  and  Itie  cunent 
year's  volumes  are  mailed  to 
subecribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 
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For  information  on  briefings  in  Washington,  DC,  see 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is^K)w  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
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The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editipns  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

< 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://wwwjiccess.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via; 

•  Ptwne:  toll-free:  1-888-293-6498 

*  Email:  gpoaccess@gpo.gov 
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The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 
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For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on.  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 


WASHINGTON,  DC 

WHEN:  February  18.  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  Saint  Lawrence  Seaway  Development  Corporation 

See  Surface  Transportation  Board 


Part  V 

Housing  and  Urban  Development  Department,  6096-6097 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


UMI 


Federal  Register  /  Vol.  62,  No.  27  /  Monday,  February  10.  1997  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  ttws  nxwith  can  be  found  in  the 
Reader  Aids  section  at  ttie  end  of  ttiis  issue. 


7  CFR 

401 5903 

457. 5903 

Proposed  Rules: 

956 5933 

9  CFR 

78 5907 

Propossd  RuIm: 

201 5935 

10  CFR 

71... 5907 

14  CFR 
Proposed  Rules: 

71  (3  documents) 5937, 

5938, 5939 

17  CFR 

210 .6044 

228 .6044 

229 6044 

239 6044 

240 6044 

249 6044 

18  CFR 

157 5913 

Proposed  Rules: 

153 5940 

21  CFR 

1309 5914 

1310 .5914 

1313 5914 

24  CFR 

18....-.., 6096 

29  CFR 

215 .6090 

220 6090 

401 6090 

402 6090 

403 6090 

404 6090 

405 6090 

406 6090 

408 6090 

409 6090 

417 6090 

451 6090 

452 6090 

453 6090 

457 6090 

458 6090 

459 6090 

30  CFR 

936 6041 

33  CFR 

404 5917 

407 5917 

36  CFR 

Proposed  Rules: 

223 5949 

40  CFR 
Proposed  Rules: 

300  (2  documents) 5949, 

5950 

41  CFR 

Ch.  301 ...6041 

42  CFR 
Proposed  Rules: 

68a 5953 

44  CFR 

Proposed  Rules: 

206 5957 


47  CFR 

25 5924 

Proposed  Rules: 

36 5957 

51 5957 

61 5957 

69 5957 


UMl 


Rules  and  Regulations 


5903 


Federal  Register 

Vol.  62.  No.  27 

Monday,  February  10,  1997 


This  section  of  the  FEDERAL  REGISTER    • 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  Hsted  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Parts  401  and  457 
RIN0563-AB54 

General  Crop  Insurance  Regulations; 
Cranberry  Endorsement  and  Common 
Crop  Insurance  Regulations; 
Cranberry  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
cranberries.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to    . 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  cranberry  endorsement  under 
the  Common  Crop  Insurance  Policy  for 
ease  of  use  and  consistency  of  terms, 
and  to  restrict  the  effect  of  the  current 
cranberry  endorsement  to  the  1997  and 
prior  crop  years. 

EFFECTIVE  DATE:  March  12. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Brayton,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch.  Federal 
Crop  Instu^nce  Corporation.  United 
States  Department  of  Agriculture.  9435 
Hohnes  Road.  Kansas  City.  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION 

Executhre  Order  No.  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and.  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 


Paperwork  Reduction  Act  of  1995 

Following  pubhcation  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  under  OMB  control  number  0563- 
0003  through  September  30, 1998.  No 
public  comments  were  received. 

.    Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  respcmsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  lai;ge  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  an  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  insured  must  also  annually 
certify  to  the  previous  years  production 
if  adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to 
support  the  certified  information  for  at 
least  3  years.  This  regulation  does  not 
alter  those  requirements.  The  amount  of 
worJc  required  of  the  insurance 


companies  delivering  and  servicing 
these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intei^govemmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Enviromnental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quaUty  of  the 
human  environment,  health,  and  safety.  ' 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  hiitiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 


Background 

On  Friday,  September  13, 1996,  FQC 
published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  48420-48423 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457).  a  new 
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section,  7  CFR  457.132,  Cranberry  Crop 
Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
cranberries  found  at  7  CFR  401.127 
(Cranberry  Endorsement).  This  rule  also 
amends  the  Cranberry  Endorsement 
found  at  7  CFR  401.127  to  limit  the 
effect  of  the  current  provisions  to  the 
1997  and  prior  crop  years.  FCIC  will 
later  publish  a  regulation  to  remove  and 
reserve  §401.127. 

Following  publication  of  that 
proposed  rule,  the  pubHc  was  afforded 
60  days  to  submit  written  comments, 
data,  and  opinions.  A  total  of  20 
comments  were  received  from  the  crop 
insurance  industry  and  FQC  Regional 
Service  Offices  (RSO).  The  comments 
received,  and  FCIC's  responses,  are  as 
follows: 

Comment:  One  comment  received 
from  an  FCIC  RSO  recommended 
changing  the  definition  of  "Harvest"  in 
section  1  to  read,  "Removal  of  the 
cranberries  from  the  bog."  Cranberries 
can  be  picked  from  the  vine  but  remain 
in  the  bog,  and  be  susceptible  to  an 
insured  peril  which  can  cause  cranberry 
fruit  damage  or  loss. 

Response:  To  be  consistent  with  other 
crop  policies,  FCIC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  Three  comments  received 
frt>m  the  crop  insurance  industry 
recommended  changing  the  deHnition 
of  "Irrigated  practice"  in  section  1  to 
delete  the  references  to  overhead  solid 
set  irrigation  systems  and  frost 
prevention.  The  commenters  stated  that 
overhead  solid  irrigation  systems  are  not 
applicable  to  all  areas  and  that  frost 
prevention  is  not  a  policy  requirement. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  adding  the  words  "and 
quality"  after  the  word  "quantity"  in  the 
deBnition  of  "Irrigated  practice.' 

Response:  FQC  agrees  that  water 
quality  is  an  important  issue.  However, 
there  are  no  established  criteria 
regarding  the  quality  of  water  necessary 
to  produce  a  crop.  Such  criteria  would 
be  difficult  to  develop  and  administer 
due  to  the  complexity  of  the  factors 
included.  Therefore,  no  change  will  be 
made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  changing  the  definition 
of  "Non-contiguous  land"  in  section  1 
to  clarify  whether  land  ownership  is  a 
factor  in  the  determination. 


Response:  Land  ownership  is  not  a 
factor  to  determine  non-contiguous 
land.  Non-contiguous  land  is  land  on 
which  a  producer  has  or  will  have  an 
insurable  interest  in  the  crop,  and 
whose  boundaries  do  not  touch  at  any 
point.  FCIC  believes  the  provision  is 
clearly  stated.  Therefore,  no  change  will 
be  made. 

Comment:  Two  comments  received 
from  the  crop  insurance  industry 
suggested  the  provisions  contained  in 
section  2(d),  which  specify  that  "all 
optional  units  must  be  identified  on  the. 
acreage  report  for  each  crop  year,"  be 
changed.  The  commenters  stated  that  as 
written,  the  language  appears  to  allow 
optional  units  to  be  established  at 
acreage  reporting  time,  when  in  fact, 
optional  units  depend  on  acceptable 
production  reports  being  submitted  by 
the  production  reporting  date,  which  is 
often  earlier  than  the  acreage  reporting 
date. 

Response:  FCIC  has  clarified  this 
provision  to  indicate  that  only  those 
optional  units  "established  for  the  crop 
year"  need  to  be  identified  on  the 
acreage  report. 

Comment:  One  comment  received 
from  an  RSO  recommended  that  section 
6(d)  be  changed  to  read,  "that  are  grown 
on  vines  that  have  completed  four 
growing  seasons  after  set  out,  unless 
otherwise  provided  by  the  actuarial 
table  or  by  written  agreement." 

Response:  FCIC  agrees  with  the 
statement  and  has  amended  the 
provisions  accordingly. 

Comment:  One  comment  received 
from  the  crop  insurance  industry  stated 
that  the  provision  contained  in  the 
current  cranberry  endorsement  that 
restricts  insurance  on  vines  that  are 
being  renovated  and  are  not  likely  to 
produce  a  full  crop  for  the  ciurent  year 
was  omitted  from  section  3(b). 

Response:  The  current  provisions 
have  been  replaced  by  the  provisions 
contained  in  section  3(b)  that  require 
the  insured  to  report  any  damage, 
removal  of  vines,  changes  in  practices, 
or  any  other  circiunstance  that  may 
reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance 
guarantee  is  based.  The  insurance 
provider  will  inspect  the  bog  to 
determine  the  appropriate  production 
guarantee  based  on  the  effect  of  the 
circumstances  that  actually  exist.  This 
allows  insurance  for  such  acres  based 
on  the  actual  expected  yield,  which  will 
increase  the  number  of  insurable  acres 
and  provide  yield  protection  for 
producers.  Therefore,  no  change  will  be 
made. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
questioned  why  the  requirement  for  a  90 


percent  stand  for  insurability  was 
removed.  The  commenter  stated  that 
insurability  of  bogs  with  less  than  90 
percent  stand  of  bearing  vines  should  be 
subject  to  inspection  and  provided  by 
written  agreement. 
•Response:  As  stated  above,  such 
acreage  will  now  be  insurable  at  yields 
commensurate  with  the  production 
capabilities  of  the  acreage.  Therefore,  no 
change  will  be  made. 

Comment:  One  comment  received 
from  an  RSO  recommended  that  section 
6(d)  "Insured  Crop"  be  change  to  read, 
"that  are  grown  in  a  bog  with  at  least  a 
90  percent  stand  of  bearing  vines  based 
on  the  original  planting  density  unless 
otherwise  provided  by  the  actuarial 
table  or  by  written  agreement." 

Response:  FCIC  disagrees  with  the 
comment.  No  change  will  be  made  for 
the  reasons  stated  above. 

Comment:  Two  comments  received, 
one  from  an  RSO  and  one  from  the  crop 
insurance  industry,  recommended 
adding  a  subparagraph  to  section  8 
"Causes  of  Loss"  to  read,  "failure  or 
breakdown  of  irrigation  equipment  or 
facilities  due  to  direct  damage  to  it  from 
an  insurable  cause  of  loss  if  the 
cranberry  crop  is  damaged  by  freezing 
temperatures  within  72  hours  of  such 
■failure  or  breakdown  and  repair  or 
replacement  was  not  possible  before 
damage  occurred." 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
provisions  accordingly. 

Comment:  One  comqient  received 
frt)m  an  RSO  recommended  that  section 
10(c)(l)(i)(D)  "Settlement  of  Claim",  be 
revised  by  adding  "destroyed  or  put  to 
another  use  without  our  consent"  as  in 
other  crop  provisions. 

Response:  FCIC  agrees  with  the 
comment  and  has  amended  the 
provisions  accordingly. 

Comment:  One  comment  was  received 
from  the  crop  insurance  industry  stating 
that  section  10(c)(l)(iv)  "Settlement  of 
Claim"  should  not  allow  the  insured  to 
defer  settlement  and  wait  for  a  later, 
generally  lov/er,  appraisal  on  insured 
acreage  the  producer  intends  to  abandon 
or  no  longer  care  for. 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
agrees  that  such  an  appraisal  would 
result  in  a  more  accurate  determination 
and  if  the  producer  continues  to  care  for 
the  crop.  If  the  producer  does  not  care 
for  the  crop,  the  original  appraisal  will 
be  used.  No  change  will  be  made  to 
these  provisions. 

Comment:  One  comment  received 
from  an  RSO  recommended  changing 
the  proposed  quality  adjustment 
requirements  which  state,  "due  to 
insurable  causes,  does  not  meet,  or 
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would  not  if  properly  handled  meet,  the 
United  States  Standards  for  Fresh 
Cranberries  for  Processing"  in  section 
10(c)(3)  "SetUement  of  Claim."  The  RSO 
.    recommended  that  the  quality 
adjustment  provisions  contained  in  the 
oirrent  cranberry  endorsement  should 
be  used. 

Response:  FQC  agrees  with  the 
comment  for  those  areas  where  the  U.S. 
Standards  for  Fresh  Cranberries  for 
processing  may  not  be  available.  The 
provisions  have  been  amended 
accordingly. 

Comment:  Three  comments  received 
from  the  crop  insurance  industry 
recommended  in  section  11(d)  "Written 
Agreements,"  that  the  requirement  for  a 
written  agreement  to  be  renewed  each 
year  should  be  removed.  Terms  of  the 
agreement  should  be  stated  in  the 
agreement  to  fit  the  particular  situation 
for  the  policy,  or  if  no  substantive 
changes  occur  from  one  year  to  the  next, 
allow  the  written  agreement  to  be 
continuous. 

Response:  Written  agreements  by 
design  are  temporary  and  intended  to 
address  unusual  situations.  If  the 
condition  for  which  written  agreement 
is  needed  continue  year  to  year,  they 
should  be  incorporated  into  the  policy 
or  Special  Provisions.  Therefore,  no 
change  will  be  made. 

In  addition  to  the  changes  described 
above,  FQC  has  made  editorial  changes 
for  clarification  on  the  following 
changes  to  the  Cranberry  Crop 
Provisions: 

1.  Section  1— Added  the  term  "market 
price"  to  the  definitions  for 
clarification. 

2.  Section  3 — Clarified  that  the 
insurance  provider  will  adjust  yields  in 
response  to  removal  of  vines,  damage, 
other  changes  in  practices,  or  any  other 
circumstance  that  will  affect  the  yield. 

3.  Section  7(a)(1)— Clarified  that  an 
application  will  not  be  accepted  after 
the  November  21  sales  closing  date.  For 
applications  submitted  within  10  days 
of  the  sales  closing  date,  coverage  will 
not  attach  until  10  days  after  the  date  of 
appHcation. 

4.  Section  7(b)(2)(iii)— Added  a 
requirement  to  clarify  that  the  transferee 
must  be  eUgible  for  crop  insiu^nce  to  be 
consistent  with  other  crop  provisions. 

5.  Section  9(b)— Clarify  that  damaged 
production  must  not  be  sold  or  dis]>osed 
of  until  the  earher  of  15  days  from  the 
date  of  notice  of  loss  or  when  the 
insurer  gives  consent  to  do  so. 

6.  Section  9(c)— Clarify  that  the 
failure  to  meet  the  requirements  of  this 
section  result  in  the  insurance  providers 
inability  to  inspect  the  damaged 
production,  for  all  such  production  to 


be  considered  undamaged  and  included 
as  production  to  count. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Cranberry,  Cranberry  endorsement, 
Crop  insurance. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  parts 
401  and  457  effective  for  the  1998  and 
succeeding  crop  years,  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1998  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  The  introductory  text  of  §  401.127 
is  amended  to  read  as  follows: 

§401.127    Cranbeny  endorsament 

The  provisions  of  the  Cranberry  Crop 
Insurance  Endorsement  for  the  1990 
through  the  1997  crop  years  are  as 
follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS: 
,  REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

4.  Section  457.132  is  added  to  read  as 
follows: 

§457.132    CrantMfry  crop  insurance 
provisions. 

The  Cranberry  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FCIC  policies: 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurtnce  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  policies: 
CRANBERRY  CROP  PROVISIONS 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 
1.  Definitions 

Barrel — 100  poimds  of  cranberries. 

Days — Calendar  days. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward  . 


maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest— Removal  of  the  cranberries  from 
the  bog. 

Irrigated  practice— A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  pttxluce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Market  price— The  cash  price  per  barrel  of 
cranberries  offered  by  buyers  in  5ie  area  in 
which  you  normally  market  the  cranberries. 

Non-contiguous  land— Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way,  waterway, 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre) — The 
number  of  barrels  determined  by  multiplying 
the  approved  actual  production  history 
(APH)  yield  per  acre  by  the  coverage  level 
percentage  you  elect. 

Written  agreement— A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  11. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  type,  and 
variety,  other  than  as  described  in  this 
section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  units  established  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
yoiu'  production  guarantee: 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
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be  kept  separate  until  loss  adiustment  is 
completed  by  us;  and 

(3)  Each  optional  unit  must  be  located  on 
non-contiguous  land. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  cranberries  in  the  county  insured 
under  this  policy. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§457.8): 

(1)  Any  damage,  removal  of  vines,  change 
in  practices,  or  any  other  circumstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres; 

(2)  The  age  of  the  vines;  and 

(3)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  adjust  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of  the 
removal  of  vines,  damage,  change  in 
practices,  and  any  other  ciroimstance  that 
may  affiect  the  yield  potential  of  the  insiu«d 
crop.  If  you  fail  to  notify  us  of  any 
circiunstance  that  may  affiect  your  yields 
from  previous  levels,  we  will  adjust  your 
production  guarantee  as  necessary  at  any 
time  we  become  aware  of  the  circimistance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy.  Cancellation,  and  Tennination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  November  20. 

6.  Insured  Crop 

In  accordance  %vith  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  cranberries  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  for  harvest  as 
cranberries; 

(c)  That  are  grown  in  a  bog  that,  if 
inspected,  is  considered  acceptable  by  us; 
and 

(d)  That  are  grown  on  vines  that  have 
completed  four  growing  seasons  affer  the 
vines  were  set  out.  unless  otherwise  provided 
by  the  actuarial  table  or  by  written 
agreement. 

7.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  November  21  of 
each  crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  November  11,  but  prior  to  November  21, 
insurance  will  attach  on  the  10th  day  after 


your  properly  completed  application  is 
received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any.' 
information  that  we  require  for  the  crop  or 
to  determine  the  condition  of  the  bog. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
November  20. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insiuance  Perioil)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  cranberries  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for,  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties: 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

8.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  1 2  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  bog; 

(3)  Wildlife; 

(4)  Earthquake; 

(5)  Volcanic  eruption; 

(6)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  period;  or 

(7)  Failure  or  breakdown  of  irrigation 
equipment  or  fecilities  due  to  direct  damage 
to  the  irrigation  equipment  or  fecilities  frt>m 
an  insurable  cause  of  loss  if  the  cranberry 
crop  is  damaged  by  freezing  temperatures 
within  72  hours  of  such  failure  or  breakdown 
and  repair  or  replacement  was  not  possible 
before  damage  occurred. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Cause  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ine^ctive;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available;  or 

(2)  Inability  to  market  the  cranberries  for 
any  reason  other  than  actual  physical  damage 
&t>m  an  insurable  cause  of  loss  specified  in 


this  section.  For  example,  we  will  not  pay 
you  an  indenmity  if  you  are  unable  to  market 
due  to  quarantine,  boycott,  or  refusal  of  any 
person  to  accept  production. 

9.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8): 

(a)  If  you  discover  damage,  or  if  you  intend 
to  claim  an  indenmity  on  any  insured  unit, 
you  must  give  us  notice  of  probable  loss: 

(1)  At  least  15  days  before  the  beginning  of 
any  harvesting,  or 

(2)  Immediately  if  probable  loss  is 
discovered  after  harvesting  has  begun. 

(b)  You  must  not  sell  or  dispose  of  any 
damaged  production  until  the  earlier  of  15 
days  from  die  date  of  notice  of  loss  or  when 
we  give  you  written  consent  to  do  so. 

(c)  If  you  foil  to  meet  the  requirements  of 
this  section,  and  such  feilure  results  in  our 
inability  to  inspect  the  damaged  production, 
all  such  production  will  be  considered 
undamaged  and  included  as  production  to 
count. 

10.  Settlement  of  Qaim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  imit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee; 

(2)  Multiplying  the  result  of  section 
10(b)(1)  by  the  price  election; 

(3)  Multiplying  the  total  production  to  be 
counted,  (see  section  10(c))  by  the  price 
election; 

(4)  Subtracting  the  total  in  section  10(b)(3) 
from  the  total  in  section  10(b)(2);  and 

(5)  Multiplying  the  result  in  section 
10(b)(4)  by  your  share. 

(c)  The  total  production  to  count  (in 
barrels)  from  all  insurable  acreage  on  the  unit 
will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  Damaged  solely  by  uninsured  causes; 

(C)  For  which  you  feil  to  provide 
acceptable  production  records;  or 

(D)  Destroyed  or  put  to  another  use  without 
our  consent; 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for.  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  will  use  the  appraised  amount 
of  production  or  defer  the  claim  if  you  agree 
to  continue  to  care  for  the  crop.  We  will  then 
make  another  appraisal  when  you  notify  us 
of  further  damage  ch*  that  harvest  is  geniral 
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to  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(3)  Harvested  production  which,  due  to 
insurable  causes,  is  determined  not  to  meet 
the  United  States  Standards  for  Fresh 
Cranbenies  if  available,  or  would  not  meet 
those  standards  if  properly  handled,  or  does 
not  meet  the  quality  requirements  of  the 
receiving  handler  if  the  United  States 
Standards  for  Fresh  Cranberries,  if  not 
available,  and  such  harvested  production  has 
a  value  less  than  75  percent  of  the  market 
price  for  cranberries  meeting  the  minimum 
requirements  will  be  adjusted  by: 

(i)  Dividing  the  value  per  barrel  of  such 
cranberries  by  the  market  price  per  barrel  for 
cranberries  meeting  the  minimimi 
requirements;  and 

(ii)  Multiplying  the  result  by  the  number  of 
barrels  of  such  cranberries. 

11.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
iKeh 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
sulHnitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occuned  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  DC.  on  January  31, 
1997. 

Kennedi  D.  Ackennan, 

Manager,  Federal  Crop  Insurance 
Corporation. 
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Animal  and  PUmt  Health  Inspection 
Service 

9CFRPart7B 
[Dodwt  No.  96-045-2] 

Bnicellosis  in  Cattle;  State  and  Area 
Classifications:  New  Mexico 

AQENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 


SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  brucellosis  regulations 
concerning  the  interstate  movement  of 
cattle  by  changing  the  classification  of 
New  Mexico  from  Class  A  to  Class  Free. 
We  have  determined  that  New  Mexico 
meets  the  standards  for  Class  Free 
status.  The  interim  rule  was  necessary 
to  relieve  certain  restrictions  on  the 
interstate  movement  of  cattle  from  New 
Mexico. 

EFFECTIVE  DATE:  The  interim  rule  was 
effective  on  November  18, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  J.  Gilsdorf,  Senior  Staff 
Veterinarian,  Brucellosis  Eradication 
Staff,  VS,  APHIS,  suite  3B08,  4700  River 
Road  Unit  36,  Riverdale,  MD  20737- 
1231.  (301)  734-7708. 

SUPPLEMENTARY  INFORMATION: 


Background 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
November  18, 1996  (61  FR  58625- 
58626,  Docket  No.  96-045-1),  we 
amended  the  brucellosis  regulations  in 
9  CFR  part  78  by  removing  New  Mexico 
from  the  list  of  Class  A  States  in 
§  78.41(b)  and  adding  it  to  the  list  of 
Class  Free  States  in  §  78.41(a). 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
January  17, 1997.  We  did  not  receive 
any  comments.  The  facts  presented  in 
the  interim  rule  still  provide  a  basis  for 
the  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regtilatory  FlexibiUty  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperworic  Reduction  Act. 

FurUier,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases,  Bison,  Cattle.  Hogs. 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 


PART  Ta-BRUCELLOStS 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  78  and  that 
was  pubhshed  at  61  FR  58625-58626  on 
November  18, 1996. 

Antfaoriljr:  21  U.S.C.  lll-114a-l,  114g, 
115. 117. 120, 121, 123-126, 134b,  and  134f. 
7  CFR  2.22.  2.80.  and  371.2(d). 

Done  in  Washington,  DC,  this  4th  day  of 
February  1997. 

Terry  L.  Medley. 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc  97-3216  Filed  2-7-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 
RiN  3150-AF58 

Fissile  Material  Shipments  aftd 
Exemptions 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  regarding  the  shipment  of 
exempt  quantities  of  fissile  material  and 
the  shipment  of  fissile  material  under  a 
general  license.  This  emergency  final 
rule  restricts  the  use  of  beryllium  and 
other  special  moderating  materials  (i.e.. 
graphite  and  deuterium)  in  the 
shipment  of  fissile  materials  and 
consigns  quantity  limits  on  fissile 
exempt  shipments.  These  amendments 
are  necessary  to  correct  a  recently 
discovered  defect  in  the  cxurent 
regulations  which  could  permit,  in 
special  circumstances,  nuclear 
criticality  to  occur  in  shipments  of 
fissile  materials  which  are  permitted  to 
take  place  without  specific  Commission 
approval  The  regulatory  defeMct  is  not 
indicative  of  unsafe  fissile  material 
shipments  in  the  past.  Rather,  it  was 
identified  by  Babcock  &  Wilcox  (B&W) 
during  preparation  for  shipment  of  an 
unprecedented  type  of  fissile  material 
that  could  result  in  nuclear  criticality 
imder  current  requirements.  This 
unique  material  is  produced  as  a  waste 
product  from  processing  of  strategic 
material  resulting  from  operations  to 
commercially  downblend  weapons- 
usable  fissile  material  from  the  former 
Soviet  Union.  Although  this  rule  is 
being  issued  as  an  immediately  effective 
final  rule,  the  Commission  is  requesting 
public  comment  and  will  revise  the  rule 
if  necessary. 
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DATES:  This  final  rule  is  effective  on 
February  10, 1997.  Comments  must  be 
received  by  March  12, 1997.  If  public 
comments  require  changes  in  the  rule, 
timely  notice  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Ck)mments  may  be 
submitted  either  electronically  or  in 
written  form.  Mail  written  comments  to: 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  MD  between  7:30  am 
and  4:15  pm  Federal  workdays.  For 
information  on  submitting  comments 
electronically,  see  the  discussion  under 
Electronic  Access  in  the  Supplementary 
Information  Section.  Copies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naiem  S.  Tanious,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  telephone  (301)  415- 
6103,  E-mail: 
INTERNET:NST©NRC.GOV 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11, 1996,  an  NRC  fuel 
cycle  facility  licensee,  Babcock  & 
Wilcox,  Naval  Nuclear  Fuel  Division 
(B&W),  notified  NRC  by  telephone  that 
it  had  discovered  that  the  NRC  and  U.S. 
Department  of  Transportation  (DOT) 
regulations  (10  CFR  71.53  and  49  CFR 
173.453,  respectively)  on  fissile  exempt 
shipments  do  not  provide  adequate 
criticaUty  safety  for  certain  shipments  of 
fissile  material  *  (enriched  uranium 
containing  beryllium  oxide.) 
Specifically,  B&W  discovered  through 
calculations,  that  a  shipment,  intended 
to  be  shipped  pursuant  to  §  71.53(d), 
containing  large  amounts  of  an  exempt 
concentration  of  enriched  luanium  in 
the  presence  of  beryllium,  could  result 
in  a  nuclear  criticality.  ^  B&W  indicated 


'  FiMile  nutnial  is  defined  in  10  CTK  Part  71  and 
49  CFR  Part  173  a*:  Plutoniuni-238,  piutoniuin-239. 
plutoniuin-241,  uraniuni-233.  urauium-23S.  or  any 
combiiution  of  these  radionuclides.  Packages  used 
for  shipment  of  materials  containing  these 
radionuclides  must  meet  specific  standards  and 
operating  limits  designed  to  preclude  nuclear 
criticality  during  transport,  unless  expected  by 
specific  regulations  (e.g.  10  CFR  71.53  or  49  CFR 
173.453). 

'  For  traruportation  purposes,  nuclear  criticality 
means  a  condition  in  which  an  uncontrolled,  self- 
sustaining  and  neutron-multiplying  fission  chain 
reaction  occurs.  Nuclear  criticality  is  generally  a 
concern  when  sufficient  concentrations  and  masses 
of  fissile  material  and  neutron  moderating  material 
exist  together  in  a  favorable  configuration.  The 
oautron  moderating  material  cannot  achieve 


that  a  beryllium  oxide-enriched 
uranium  mixture  would  be  produced  as 
a  waste  product  firom  its  processing  of 
strategic  material  resulting  fit)m 
operations  to  commercially  downblend 
weapons-usable  fissile  material  from  the 
former  Soviet  Union.  B&W  promptly 
notified  the  NRC  of  its  concern, 
provided  its  calculations  to  the  NRC, 
and  made  commitments  not  to  make  any 
such  shipments.  The  NRC  staff 
subsequently  reviewed  and  verified 
B&W's  calculations  and  determined  that 
expeditious  revisions  to  NRC 
regulations  are  needed  to  correct  the 
deficiency  because  an  inadvertent 
nuclear  criticality  in  the  public  domain 
could  involve  fatalities,  health  effects 
fit>m  the  resulting  radiations,  and 
extensive  clean-up  costs. 

The  criticality  safety  problem  brought 
to  NRC's  attention  with  respect  to 
§  71.53  caused  the  NRC  staff  to  review 
10  CFR  Part  71  to  determine  whether 
any  other  provisions  of  this  Part  might 
be  similarly  deficient.  The  general 
licenses  in  §§  71.18  and  71.22  provide 
for  criticality  control  by  limiting  the 
quantity  of  fissile  material  in  a  single 
package  (i.e.,  similar  to  the  quantity- 
based  fissile  exemptions  in  10  CFR 
71.53).  Section  71.18  also  assigns  a 
criticality  transport  index  (pursuant  to 
§  71.4)  to  each  package.  These  sections 
were  found  to  have  deficiencies 
comparable  to  those  discovered  in 
§  71.53  in  that  there  are  no  restrictions 
placed  on  special  moderating  materials 
(i.e.,  materials  which  would  increase  the 
number  of  neutrons  available  to  cause 
fission  as  compared  with  ordinary 
water),  and  §  71.22  has  the  additional 
deficiency  of  not  limiting  the  total 
amount  of  fissile  material  in  a 
conveyance.  During  the  NRC  staff's 
review,  sections  §  71.20  and  §  71.24, 
which  also  provide  general  licenses, 
were  found  to  be  adequate  in  that  the 
moderators  of  concern  were  excluded. 

Packages  for  shipments  made  in 
accordance  with  a  fissile  material 
exemption  in  §  71.53  or  the  general 
license  in  §  71.18  or  §  71.22,  are  not 
required  to  be  certified  by  NRC.  The 
intent  of  §§71.53,  71.18,  and  71.22  is 
that  any  materials  packaged  and 
shipped  in  accordance  with  the  limits  in 
these  sections  (and  the  other  appUcable 
sections  of  10  CFR  Part  71  and  49  CFR 
Part  173)  are  incapable  of  an  inadvertent 
criticality.  The  B&W  analyses 
demonstrated  that  a  deficiency  exists  in 
these  requirements. 


criticality  by  itself  in  any  concentration  or 
configuration.  It  can  enhance  the  ability  of  fissile 
material  to  achieve  criticality  by  slowing  down 
neutrons  or  reflecting  neutrons. 


The  NRC  has  already  taken  a  number 
of  actions  to  resolve  the  potential  safety 
problem  identified  by  B&W.  First,  the 
NRC  obtained  a  commitment  from  B&W 
not  to  ship  Be-U  materials  without  prior 
NRC  authorization  and  confirmed  this 
commitment  in  a  Confirmatory  Action 
Letter  (CAL)  dated  October  10. 1996. 
Subsequently,  the  CAL  was  superseded 
by  an  immediately  effective 
Confirmatory  Order  Modifying  License 
dated  December  16, 1996,  which 
imposed  B&W's  commitment  as  a 
legally  binding  license  condition.  The 
NRC  had  no  reason  to  doubt  B&W's 
earlier  voluntary  commitment  because 
B&W  had  demonstrated  its  concern  for 
safety  by  bringing  the  problem  in  the 
first  place  to  the  NRC's  attention. 
However,  the  NRC  staff  also  believed 
that,  given  the  significance  of  this  issue 
for  public  health  and  safety,  the  NRC 
needed  to  exercise  its  full  authority  to 
assure  itself  and  the  public  that  the  one 
licensee  known  to  be  in  a  position  to 
make  potentially  unsafe  shipments  was 
legally  prevented  fit)m  doing  so  pending 
completion  of  this  rulemaking. 

On  December  5, 1996,  NRC  also 
issued  NRC  Information  Notice  96-63  to 
all  NRC  licensees  authorized  to  possess 
special  nuclear  material.  The  purpose  of 
this  information  notice  was  to  alert  all 
such  licensees  to  this  problem  so  that 
any  of  them  who  might  be  in  a  position 
to  make  potentially  unsafe  shipments 
could  take  appropriate  measures. 

The  NRC  also  brought  this  problem  to 
the  attention  of  the  U.S.  Department  of 
Transportation  (DOT)  and  the  U.S. 
Department  of  Energy  (DOE).  DOT  is  a 
co-regulator  of  fissile  material 
shipments  and  is  currently  revising  its 
parallel  regulations  in  49  CFR  Part  173 
on  an  expedited  basis.  DOE  makes  many 
shipments  of  fissile  exempt  material 
each  year. 

Discussion 

The  safety  problem  uncovered  by  the 
B&W  calculations,  and  verified  by  the 
NRC,  involves  quantities,  geometries, 
and  concentrations  of  fissile  materials 
and  moderators  which  could  result  in 
criticality  when  shipped  in  compliance 
with  sections  of  the  regulations  for 
which  criticality  analyses  are  not 
required.  The  current  regulations  (fissile 
exemptions  in  §  71.53  and  the  general 
licenses  in  §§  71.18  and  71.22)  are  based 
on  the  assumption  that  water  is  the  only 
moderator  which  might  be  present  in 
fissile  exempt  shipments.  These  rules 
are  assumed  to  provide  inherent 
criticality  safety  without  a  need  for 
shippers  to  perform  separate  analyses. 
However,  some  moderators  (herein 
referred  to  as  special  moderating 
materials)  can  increase  the  number  of 
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neutrons  available  to  cause  fission  as 
compared  to  ordinary  water  and  result 
in  the  potential  for  criticality  in 
shipments  where  these  moderators  are 
present,  even  though  the  shipments  are 
in  compliance  with  10  CFR  71.53  and 
49  CFR  173.453. 

Until  recently,  the  presence  of  special 
moderating  materials  in  significant 
quantities  in  NRC-regulated  shipments 
of  fissile  exempt  materials  was  not 
anticipated.  However,  certain 
international  initiatives,  including 
efforts  of  reduction  in  stockpiles  of 
strategic  material  by  processing  for 
commercial  use,  have  resulted  in  the 
greater  likelihood  of  inclusion  of  these 
materials  in  NRC  regulated  shipments. 
The  materials  proposed  to  be  shipped 
by  B&W,  which  prompted  this  final 
rule,  resulted  from  such  a  source.  A 
recent  contract  was  awarded  to  B&W  to 
process  weapons-usable  enriched 
uranium  materials  from  the  Republic  of 
Kazakstan.  The  waste  product  of  the 
processing,  a  uranium-beryllium 
filtercake,  met  the  fissile  exemption 
provisions  in  10  CFR  71.53(d)  and  49 
CFR  173.453(d).  However,  B&W  used  a 
computer  model  of  the  enriched 
uranium-beryllium  oxide  waste 
packages,  to  demonstrate  that  if  the 
packages  were  loaded  for  shipment  into 
a  sea-land  container,  and  at  the 
regulatory  fissile  exempt  concentration 
limit,  adequate  confidence  in  nuclear 
criticality  safety  would  not  have  been 
provided.  NRC  has  verified  through 
independent  analyses  that  the  concerns 
raised  by  the  B&W  analysis  are  valid 
and  apply  to  other  geometries  and 
moderating  characteristics  as  well.  To 
guard  against  inadvertent  criticality,  this 
final  rule  restricts  shipments  of  fissile 
material  with  three  special  moderating 
materials:  beryllium,  graphite,  and 
deuterium. 

However,  limiting  beryllium, 
graphite,  and  deuterium  to  trace 
quantities  would  not  completely 
eliminate  the  possibility  of  criticality  in 
fissile  exempt  or  generally  licensed 
shipments.  There  is  also  a  need  to  limit 
the  quantity  of  material  in  a  single 
consignment  (the  B&W  criticaHty  model 
calculations  were  performed  using  200 
cm  high  infinite  slab  configuration).  The 
problem  of  a  lack  of  control  on  the  total 
amoimt  of  fissile  exempt  material  in  an 
exempt  shipment,  was  originally 
identified  during  the  revision  process 
for  the  1996  Edition  of  the  hitemational 
Atomic  Energy  Agency's  (IAEA's) 
"Regulations  for  the  Safe  Transport  of 
Radioactive  Material,"  Safety  Series  No. 
6, 1996.  The  problem  was  addressed  in 
Safety  Series  No.  6, 1996,  by  adopting 
a  consignment  limit  on  the  amount  of 
fissile  exempt  material  that  a  shipper 


could  transport  as  a  private  carrier  or 
deliver  to  a  common  carrier  for 
shipment.  The  NRC  cannot  presently 
enforce  a  limit  on  the  total  quantity  of 
fissile  material  in  a  common  carrier 
shipment  because  the  regulations  do  not 
require  a  transport  index  for  each 
package  or  require  shipment  by 
exclusive  use.  The  latter  would  restrict 
the  ability  to  use  common  carriers, 
while  requiring  a  transport  index  would 
negate  much  of  the  advantage  gained  by 
the  exemption.  Consignment  limits  are 
enforceable  and  represent  a  practical 
operating  limit  that  would  prevent  the 
potentially  unsafe  accumulation  of 
fissile  exempt  materials  during 
shipment. 

Therefore,  this  final  rule  restricts 
special  moderating  materials  and 
includes  consignment  limits  on 
shipments  of  fissile  materials  under  the 
provisions  of  §§  71.22  and  71.53.  This 
final  rule  also  restricts  special 
moderating  materials  under  the 
provisions  of  §  71.18.  Together  these 
changes  will  eliminate  the  possibility  of 
inadvertent  criticality  during  shipments 
made  in  compliance  with  10  CFR  71.18, 
71.22,  or  71.53.  The  NRC  anticipates 
that  DOT  will  issue  parallel  revisions  to 
49  CFR  Part  173.  Accordingly.  NRC  and 
DOT  are  coordinating  the  necessary 
revisions  to  10  CFR  Part  71  and  49  CFR 
Part  173. 

Compatibility  With  the  IAEA  Standards 

On  September  9, 1996,  the  Board  of 
Governors  of  the  IAEA  approved  the 
1996  revisions  to  Safety  Series  No.  6. 
Among  the  changes  in  these  revised 
IAEA  regulations  are  that  consignment 
limits  and  Hmits  on  the  types  of 
moderators  were  placed  on  the  fissile 
exemptions  in  paragraph  672  of  Safety 
Series  No.  6, 1996.  The  changes  to  10 
CFR  Part  71  made  by  this  rulemaking 
are  generally  compatible  with  the 
changes  made  to  IAEA  Safety  Series  No. 
6, 1996.  Future  revisions  to  10  CFR  Part 
71  and  49  CFR  Part  173  are  planned  by 
NRC  and  DOT,  respectively,  to  bring 
them  into  general  accord  with  other 
sections  of  IAEA  Safety  Series  No.  6, 
1996. 

One  area  in  which  this  final  rule  for 
10  CFR  Part  71  is  not  compatible  with 
IAEA  Safety  Series  No.  6, 1996. 
paragraph  672  is  that  graphite  was 
added  as  a  special  moderating  material 
in  the  1995  revisions  to  10  CFR  Part  71 
(60  FR  50248),  but  does  not  appear  in 
IAEA  Safety  Series  No.  6, 1996. 
[Graphite  is  limited  by  the  current 
general  licenses  in  10  CFR  71.20  and 
71.24.1  The  NRC  believes  that  it  is 
appropriate  to  continue  to  Umit  graphite 
(being  a  special  moderating  material)  in 
domestic  regulations  for  shipment  of 


fissile  material.  Therefore,  the  revisions 
to  the  fissile  exemptions  in  10  CFR 
71.53  and  the  general  licenses  in  10  CFR 
71.18  and  71.20  provide  for  exclusion  of 
other  than  trace  quantities  of  graphite. 

Alternatives  Considered 

To  determine  the  appropriate 
amendments  to  10  CFR  71.18,  71.22, 
and  71.53,  the  NRC  staff  considered  the 
following  three  alternatives: 

1.  The  No- Action  Alternative.  This 
alternative  is  not  acceptable  to  the  NRC. 
Shipments  of  fissile  material  (Be-U 
mixtures)  meeting  the  fissile  material 
exemption  requirements  could  be  made 
in  a  configuration  that  does  not 
maintain  criticality  safety  during 
transport.  Therefore,  this  alternative  was 
not  pursued. 

2.  Eliminate  the  fissile  material 
exemption.  This  alternative  is  not 
acceptable  to  the  NRC.  Elimination  of 
fissile  material  exemption,  while 
solving  the  criticality  safety  problem 
identified  by  B&W,  would  create  other 
problems.  Many  packages,  such  as  those 
containing  low-level  radioactive  waste 
materials  (e.g.,  ion-exchange  resins), 
contain  only  trace  concentrations  of 
fissile  nuclides,  which  are  incidental  to 
the  overall  radioactivity  of  the  package 
contents,  and  criticality  events  are  not 
credible  for  shipments  of  these 
packages.  The  §  71.53  fissile  material 
exemptions  are  applied  for  these 
shipments,  and  there  is  a  continuing 
need  to  provide  for  this  application. 
Elimination  of  §  71.53  would  place  an 
additional  burden  and'cost  on  many 
shippers  whose  shipments  posed  no 
criticality  safety  concerns.  Therefore, 
this  alternative  was  not  pursued. 

3.  Revise  the  fissile  material 
exemptions  in  §  71.53  and  the  general 
licensees  in  §§71.18  and  71.22  to 
exclude  the  presence  of  special 
moderating  materials  such  as  beryllium, 
deuterium  and  graphite  in  other  than 
trace  quantities,  and  place  consignment 
limits  on  shipments.  Together  these 
changes  solve  the  criticality  safety 
problem  identified  by  B&W  and  the 
related  problem  of  the  potential 
accimiulation  of  an  unsafe  quantity  of 
fissile  materials  in  a  shipment.  Given 
the  limited  number  of  affected 
shipments  and  the  small  number  of 
hcensees  involved,  some  additional 
costs  on  shippers  may  be  expected 
because  they  can  no  longer  use  the 
fissile  material  exemptions  and  general 
licenses  for  materials  with  beryllium, 
deuterium  and  graphite  in  other  than 
trace  quantities,  and  because  some 
shipments  may  have  to  be  divided  to 
meet  the  consigimient  limits.  It  keeps 
the  exemption  and  general  license 
provisions  available  for  other  shippers. 
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This  alternative  was  chosen  by  the  NRC 
staff,  and  is  the  basis  for  the  following 
speciflc  changes  in  §§  71.18.  71.22.  and 
71.53. 

Changes  in  10  CFR  71.18, 71.22,  and 
71.53 

Section  71.18 

The  title  of  §  71.18:  General  license: 
Fissile  material,  limited  quantity  per 
package,  remains  the  same.  Also 
paragraphs  (a),  (b).  and  (c)  in  §  71.18 
remain  the  same.  The  old  paragraph  (d) 
in  §  71.18  is  replaced  by  three  new 
paragraphs:  (d),  (e),  and  (f)-  The  new 
paragraph  (d)  covers  general  licenses  for 
packages  containing  no  more  than  a 
type  A  quantity  of  radioactive  material 
where  fissile  material  is  mixed  with 
substances  having  an  average  hydrogen 
density  greater  than  water  (defined  in 
§  71.20).  The  new  paragraph  (e)  restricts 
the  quantity  of  beryllium,  graphite,  or 
hydrogenous  material  enriched  in 
deuterium  in  a  package  to  no  greater 
than  0.1%  of  the  fissile  material  mass. 
The  new  paragraph  (0  is  a  modification 
of  the  old  paragraph  (d)  that  includes  a 
simphfied  formula  for  calculation  of  the 
miniiBum  transport  index. 


Section  71.22 

The  title  of  §71.22:  General  License: 
Fissile  material,  limited  quantity, 
controlled  shipment,  remains  the  same. 
Also  paragraphs  (a),  (b).  and  (c)  in 
§  71.22  remain  the  same.  The  old 
paragraph  (d)  is  modified  with  the 
addition  of  a  neWtable  and 
accompanying  formula  which  restrict 
the  mass  of  uranium-235  and  other 
fissile  material  in  a  controlled  shipment. 
The  table  gives  both  new  limits  of  290 
g  and  180  g  for  uranium-235  and  other 
fissile  materials,  when  these  materials 
are  mixed  with  substances  having 
hydrogen  density  greater  than  water;  the 
table  also  gives  the  old  §  71.22  limits  for 
shipments  of  U-235  and  other  fissile 
material  when  mixed  with  substances 
having  a  hydrogen  density  less  than  or 
equal  to  water.  The  new  paragraph  (e) 
restricts  the  quantity  of  beryllium, 
graphite,  or  hydrogenous  material 
enriched  in  deuterium  in  a  package  to 
no  greater  than  0.1%  of  the  fissile 
material  mass.  Paragraph  (f)  is  the  same 
as  old  paragraph  (e). 

Section  71.53 

The  title  of  §  71.53  remains  the  same. 
The  introductory  paragraph  restates  the 
old  §  71.53  language  that  packages  are 
exempted  from  the  fissile  material 
standards  of  §  71.55  and  §  71.59; 
however,  the  same  paragraph  restricts 
these  exempted  padcages  to  only 
situations  when  beryllium,  graphite,  or 


deuterium  is  not  present  in  quantities 
exceeding  0.1%  of  the  fissile  material 
mass.  A  new  paragraph  (a)  is  added 
which  contains  a  formula  and  an 
accompanying  table  to  limit  individual 
consignment,  but  also  includes  the 
requirements  in  old  paragraphs  (a). 
(b)(1)  and  (2).  and  (d) .  The  remainder 
of  §  71.53  (paragraphs  (b).  (c).  and  (d)) 
is  essentially  the  same  as  the  old  §  71.53 
(paragraphs  (c).  (f).  and  (e)). 

Good  Cause  for  Immediate  Adoption 

The  Commission  is  promulgating  this 
emergency  final  rule  because  the 
problem  of  regulatory  safety  limits  over 
quantities  and  concentrations  of  fissile 
material  and  moderators,  which  has 
been  demonstrated  to  permit  criticality 
in  at  least  one  proposed  shipment,  is  an 
important  safety  issue  meriting 
immediate  corrective  action.  An 
accidental  nuclear  criticality  in  the 
public  domain  would  very  likely 
involve  fatalities,  health  effects  from  the 
resulting  radiations,  and  extensive 
clean-up  costs. 

Shipments  of  fissile  exempt  material 
are  normally  made  without  any 
associated  criticality  analysis  because  in 
the  past  it  has  been  assumed  that  the 
regulations  provide  inherent  criticality 
safety.  However.  B&W's  contemplated 
shipment  demonstrates  that  this 
assumption  is  not  correct  for  all  possible 
types  of  shipments.  While  the 
Commission  expects  that  B&W's 
commitment,  as  expressed  in  the  NRC's 
Confirmatory  Order,  not  to  undertake 
shipments  without  the  prior  approval  of 
the  NRC,  and  the  Information  Notice 
issued  to  all  licensees  authorized  to 
possess  special  nuclear  material,  will 
prevent  an  unsafe  shipment  from 
occurring  pending  revision  of  its  rules, 
the  Commission  does  not  track 
shipments  by  licensees  made  under  the 
provisions  of  10  CFR  71.18.  71.22.  or 
71.53.  Moreover,  the  nature  of  the 
materials  being  imported  and  shipped 
domestically  has  recently  changed  due 
to  initiatives  with  the  States  of  the 
former  Soviet  Union  to  reduce  weapons- 
usable  material  such  as  high-enriched 
uranium.  The  materials  B&W  had 
intended  to  ship  were  byproducts  from 
processing  this  type  of  material. 
Shipments  made  under  10  CFR  71.18. 
71.22  or  71.53  are  made  without  specific 
NRC  approval  and  the  possibility  exists 
that  a  licensee  could  unwittingly  make 
an  unsafe  shipment  in  reliance  upon  the 
present  rules.  Thus,  the  Commission 
must  amend  its  rules  quickly  to  prevent 
unsafe  shipments  from  occurring. 

For  the  reasons  stated  above,  tne 
Commission  finds  good  cause,  pursuant 
to  Section  553(b)(B)  of  the 
Administrative  Procedure  Act  (APA)  (5 


U.S.C.  553(b)(B)).  to  dispense  with 
notice  and  prepromulgation  public  , 
comment  as  being  impracticable  and 
contrary  to  the  public  interest.  Further, 
the  Commission  finds,  pursuant  to 
Section  553(d)(3)  of  the  APA  (5  U.S.C. 
553(d)(3)).  that  good  cause  exists  for 
making  these  amendments  immediately 
effective  because  the  need  to  have  these 
regulations  in  place  outweighs  the 
inconvenience,  if  any.  to  licensees  who 
may  need  to  alter  shipping  plans. 

Nevertheless,  the  Commission  is 
providing  a  30-day  post-promulgation 
public  comment  period  during  which 
interested  persons  are  invited  to  submit 
their  comments  to  the  Commission. 
Within  a  reasonable  time  after  the  end 
of  the  comment  period,  the  Commission 
will  publish  a  statement  in  the  Federal 
Register  containing  an  evaluation  of  the 
significant  comments  received  and  any 
revisions  of  the  rule  to  be  made  as  a 
result  of  the  comments. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASQI  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet.  Background 
documents  on  the  rulemaking  are  also 
available,  as  practical,  for  downloading 
and  viewing  on  the  bulletin  board. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  (800) 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8.  and  stop 
bits  to  1  (N.8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu." 
Users  will  find  the  "FedWorld  Online 
User's  Guides"  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS. 
(703)  321-3339.  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory.  Government 
Administration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
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displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  retiuTi  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  frx)m  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP.  all  files  can  be 
accessed  and  dowrnloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
_  like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555-0001, 
telephone  (301)  415-5780;  e-mail 
AXD3@nrc.gov. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined, 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  therefore  an 
environmental  impact  statement  (EIS)  is 
not  required. 

The  Commission's  "Final 
Environmental  Statement  on  the 
Transportation  of  Radioactive  Material 
by  Air  and  Other  Modes,"  NUREG- 
0170,  dated  December  1977,  is  NRC's 
generic  EIS.  covering  all  types  of 
radioactive  material  transportation  by 
all  modes  (road,  rail,  air,  and  water). 
The  total  limited  quantity  impacts  were 
included  in  the  overall  transportation 
risk  assessment  in  NUREG-0170  and 
found  to  be  acceptable.  The  radiological 
safety  impact  estimates  in  this  EIS 
clearly  bound  the  impacts  for  limited 


quantity  shipments  of  fissile  material 
containing  special  moderating  materials. 

This  final  rule  affects  only  a  small 
subset  of  the  Hmited  quantity 
shipments,  i.e..  those  that  contain  both 
fissile  material  and  special  moderating 
materials.  NUREG-0170  does  not 
specify  the  annual  number  of  limited 
quantity,  fissile  material  shipments 
containing  special  moderating  materials, 
but  does  estimate  that  50,000  NRC- 
certified  fissile  material  packages  (used 
for  larger  quantities  of,  and/or  more 
highly  enriched,  fissile  materials)  would 
bo  shipped  in  1985.  The  number  of 
shipments  affected  by  this  final  rule  is 
a  small  fraction  of  the  NRC  certified 
fissile  package  shipments  because  fissile 
materials  containing  special  moderating 
materials  are  less  common  than 
moderately  enriched  fissile  materials. 

The  options  available  to  licensees 
under  this  final  rule  include  shipping 
the  material  using  different 
administrative  controls  (i.e.,  shipping  it 
as  a  fissile  material  and  not  using  the 
quantity-limited  exemption/general 
license)  or  reducing  the  special 
moderating  material  concentration  to 
specified  limits.  The  NRC  staff  believes 
the  first  option  may  prove  more 
economical  because  the  increase  in  cost 
in  making  a  single  shipment  under 
fissile  material  controls  is  less  than  that 
involved  in  reducing  or  removing  the 
special  moderating  material.  Under  this 
option,  the  same  number  of  shipments 
are  made  as  before  the  rule  change,  but 
shipments  of  fissile  materials  containing 
special  moderating  material  would  be 
made  in  NRC  certified  packages.  Under 
the  latter  option,  the  concentration  of 
special  moderating  material  might  be 
reduced  through  additional  processing, 
perhaps  involving  dilution  or 
extraction.  This  option  may  involve 
additional  transportation,  either  due  to 
the  increase  in  shipment  volume  due  to 
dilution,  or  the  transportation  of 
extracted  materials.  Since  the  quantities 
of  affected  fissile  materials  are  relatively 
small,  staff  believes  the  additional 
transportation  would  also  be  small. 

The  two  options  provide  the  added 
nuclear  criticality  safety  control  the  rule 
seeks,  either  through  the  use  of  NRC- 
certified  packages,  and  the 
administrative  controls  associated  with 
their  use,  or  through  the  reduction  of 
the  concentration  of  special  moderating 
materials  to  an  acceptably  low  level. 
Thus,  the  ultimate  environmental 
impact  of  the  rule  is  beneficial  in  that 
criticality  safety  is  increased. 

Paperwork  Reduction  Act  Statonent 

This  final  rule  does  not  contain  a  new 
or  amended  information  collection 
requirement  subject  to  requirements  of 


the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  ef  seq.).  Existing 
information  collection  requirements 
were  approved  by  the  Office  of 
Management  and  Budget,  approval 
number  3150-0008. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Backiit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  involve  any  provisions  that  would 
require  backfits  as  defined  in  10  CFR 
Part  50.109(a)(1). 

List  of  Subiects  in  10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation.  Nuclear 
materials.  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  71. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  Sees.  53.  57, 62.  63.  8t.  161. 
182.  183.  68  Stat.  930.  932.  933.  935.  948. 
953.  954,  as  amended  sec.  1701, 106  Stat. 
2951.  2952.  2953  (42  U.S.C.  2073,  2077.  2092. 
2093.  2111.  2201.  2232,  2233.  2297f):  sees. 
201,  as  amended.  202.  206. 88  Stat.  1242,  as 
amended.  1244. 1246  (42  U.S.C  5841.  5842. 
5846). 

Section  71.97  also  issued  under  sec.  301. 
Pub.  L.  96-295.  94  Stat.  789-790. 

2.  Section  71.18  is  revised  to  read  as 
follows: 

§  71 .1 8    General  license:  Fissile  material, 
limited  quantity  per  package. 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
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Rssile  materia],  or  to  deliver  Hssile 
material  to  a  carri«r  for  transport, 
without  complying  with  the  package 
standards  of  subparts  E  and  F  of  this 
part,  if  the  material  is  shipped  in 
accordance  with  this  section. 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission 
as  satisfying  the  provisions  of  subpart  H 
of  this  part. 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  this  general  license 
applies  only  when  a  package  contains 
no  more  than  a  Type  A  quantity  of 
radioactive  material,  including  only  one 
of  the  following: 

(1)  Up  to  40  g  of  uraniuro-235; 

(2)  Up  to  30  g  of  uranium-233; 

(3)  Up  to  25  g  of  the  fissile 
radionuclides  of  plutonium,  except  that 
for  encapsulated  plutonium-beryllium 
neutron  sources  in  special  form,  an  A| 
quantity  of  plutonium  may  be  present; 
or 

(4)  A  combination  of  fissile 
radionuclides  in  which  the  sum  of  the 
ratios  of  the  amount  of  each 
radionuclide  to  the  corresponding 
maximum  amounts  in  paragraphs  (c)  (1), 
(2),  and  (3)  of  this  section  does  not 
exceed  unity. 

(d)  For  packages  where  fissile  material 
is  mixed  with  substances  having  an 
average  hydrogen  density  greater  than 
water,  this  general  license  applies  only 
when  a  package  contains  no  more  than 

a  Type  A  quantity  of  radioactive 


material,  including  only  one  of  the 
following: 

(1)  Up  to  29  g  of  uranium-235; 

(2)  Up  to  18  g  of  uranium-233; 

(3)  Up  to  18  g  of  fissile  radionuclides 
of  plutonium,  or 

(4)  A  combination  of  fissile 
radionuclides  in  which  the  sum  of  the 
ratios  of  the  amount  of  each 
radionuclide  to  the  corresponding 
maximimi  amoimts  in  paragraphs  (d) 
(1),  (2),  and  (3)  of  this  section  does  not 
exceed  unity. 

(e)  Except  for  the  beryllium  contained 
within  the  special  form  plutonium- 
berylliiun  sources  authorized  in 
paragraph  (c)  of  this  section,  this  general 
license  applies  only  when  beryllium, 
graphite,  or  hydrogenous  material 
enriched  in  deuterium  is  not  present  in 
quantities  exceeding  0.1%  of  the  fissile 
material  mass. 

(f)(1)  Except  as  specified  in  paragraph 
(f)(2)  of  this  section  for  encapsulated 
plutonium-beryllium  sources,  this 
general  license  appUes  only  when,  a 
package  is  labeled  with  a  transport 
index  not  less  than  the  number  given  by 
the  following  equation,  where  the 
package  contains  x  grams  of  uranium- 
235.  y  grams  of  uranium-233,  and  z 
grams  of  the  fissile  radionuclides  of 
plutonium: 

Minimum  Transport  Index  =  (0.25x  + 
0.33y  +  0.4z). 

(2)  For  a  package  in  which  the  only 
fissile  material  is  in  the  form  of 
encapsulated  plutonium-berylliiun 


neutron  sources  in  special  form,  the 
transport  index  based  on  criticaUty 
considerations  may  be  taken  as  0.025 
times  the  number  of  grams  of  the  fissile 
radionuclides  of  plutonium. 

(3)  Packages  which  have  a  transport 
index  greater  than  10  are  not  authorized 
under  the  general  license  provisions  of 
this  part. 

3.  Section  71.22  is  revised  to  read  as 
follows: 

§  71 .22    General  license:  Fissile  material, 
limited  quantity,  controlled  shipment 

(a)  A  general  license  is  issued  to  any 
licensee  of  the  Commission  to  transport 
fissile  material,  or  to  deliver  fissile 
material  to  a  carrier  for  transport, 
without  complying  with  the  package 
standards  of  Subparts  E  and  F  of  this 
part,  if  limited  material  is  shipped  in 
accordance  with  this  section. 

(b)  The  general  license  applies  only  to 
a  licensee  who  has  a  quality  assurance 
program  approved  by  the  Commission' 
as  satisfying  the  provisions  of  Subpart  H 
of  this  part. 

(c)  This  general  license  applies  only 
when  a  package  contains  no  more  than 
a  Type  A  quantity  of  radioactive 
material  and  no  more  than  400  g  total 
of  the  fissile  radionuclides  of  plutonium 
encapsulated  as  plutonium-beryllium 
neutron  sources  in  special  form. 

(d)  This  general  license  applies  only 
when: 

(1)  The  mass  of  fissile  radionuclides 
in  the  shipment  is  limited  such  that  the 
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grams  of  uranium  -  235    grams  of  other  fissile  material 
— +  — <1 


where  X  and  Y  are  the  mass  defined  in 
the  table  following  paragraph  (d)(2)  of 
this  section;  or 


(2)  the  encapsulated  plutonium- 
beryllium  neutron  sources  are  in  special 
form  and  the  total  mass  of  fissile 


radionuclides  in  the  shipment  does  not 
exceed  2500  g. 


Permissible  Mass  Limits  for  Shipments  of  Fissile  Material 


Fissile  mate- 

Fissile mate- 

rial mass  (g) 

rial  mass  (g) 

mixed  with 

mixed  with 

Fissile  material 

sut>stances 
having  a  hy- 

substances 
having  a  hy- 

drogen density 

drogen  density 

less  than  or 

greater  than 

equal  to  water 

water 

Uranium-235(X) 

500 

290 

Other  fissile  material(Y)  ... 

300 

180 

(e)  Except  for  the  beryllium  contained 
within  the  special  form  plutonium- 
beryllium  sources  authorized  in 
paragraphs  (c)  and  (d)  of  this  section, 
this  general  license  applies  only  when 
beryllium,  graphite  or  hydrogenous 


material  enriched  in  deuterium  is  not 
present  in  quantities  exceeding  0.1%  of 
the  fissile  material  mass. 

(0  This  general  license  applies  only 
when  shipment  of  these  packages  is 
made  under  procedures  specifically 


authorized  by  DOT,  in  accordance  with 
49  CFR  Part  173  of  its  regulations,  to 
prevent  loading,  transport,  or  storage  of 
these  packages  with  other  fissile 
material  shipments. 
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4.  Section  71.53  is  revised  to  read  as 
follows: 

§  71 .53    Fissile  material  exemptions. 
Fissile  materials  meeting  the 


(a)  through  (d)  of  this  section  are  exempt 
hi3m  Hssile  material  classincation  and 
from  the  fissile  material  package 
standards  of  §§  71.55  and  71.59.  but  are 
subject  to  all  other  requirements  of  this 


requirements  of  one  of  the  paragraphs  in    part.  These  exemptions  apply  only 


when  beryllium,  graphite,  or 
hydrogenous  material  enriched  in 
deuterium  is  not  present  in  quantities 
exceeding  0.1  percent  of  the  fissile 
material  mass, 
(a)  Fissile  material  such  that 


grams  of  uranium  -  235     grams  of  other  fissile  material 
X  Y 


for  an  individual  consignment,  where  X  and 
Y  are  the  mass  limits  defined  in  table 
following  paragraph  (a)(3)  of  this  section, 
provided  that: 

(1)  Each  package  contains  no  more 
than  15  g  of  fissile  material.  For 
unpackaged  material  the  mass  limit  of 
15g  applies  to  the  conveyance;  or 


(2)  The  fissile  material  consists  of  a 
homogeneous  hydrogenous  solution  or 
mixture  where  the  minimum  ratio  of 
hydrogen  atoms  to  fissile  radionuclide 
atoms  (H/X)  is  5200  and  the  maximum 
concentration  of  fissile  radionuclides 
within  a  package  is  5  g/liter;  or 


(3)  There  is  no  more  than  5g  of  fissile 
material  in  any  10  liter  volume  of 
material  and  the  material  is  packaged  so 
as  to  maintain  this  limit  of  fissile 
radionuclide  concentration  during 
normal  transport. 


The  Requirements  for  Packages  Containing  Fissile  Material 


Fissile  mate- 

Fissile mate- 

rial mass  (g) 

rial  mass  (a) 

mixed  witti 

mixed  with 

sut>stances 

sutjstances 

Fissile  material 

having  an  av- 

having an  av- 

erage hydro- 

erage hydro- 

gen density 

gen  density 

■ 

less  than  or 

greater  than 

equal  to  water 

water 

Uranium-235(X) 

400 

-  290 

tOttier  fissile  material(Y) 

.... — _ .„ 

-      250 

180 

(b)  Uranium  enriched  in  uranium-235 
to  a  maximum  of  1  percent  by  weight, 
and  with  total  plutonium  and  uranium- 
233  content  of  up  to  1  percent  of  the 
mass  of  uranium-235,  provided  that  the 
fissile  material  is  distributed 
homogeneously  throughout  the  package 
contents  and  does  not  form  a  lattice 
arrangement  within  the  package. 

(c)  Liquid  solutions  of  uranyl  nitrate 
enriched  in  uranium-235  to  a  maximum 
of  2  percent  by  weight,  with  a  total 
plutonium  and  uranitun-233  content  not 
exceeding  0.1  percent  of  the  mass  of 
uranium-235,  and  with  a  minimmn 
nitrogen  to  uranium  atomic  ratio  (N/U) 
of  2. 

(d)  Plutonivun,  less  than  1  kg,  of 
which  not  more  than  20  percent  by  mass 
may  consist  of  plutonium-239, 
plutoniiun-241,  or  any  combination  of 
these  radionuclides. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  February,  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 
Secretary  of  the  Commission. 
(FR  Doc.  97-3175  Filed  2-7-97;  8:45  am) 
MUMO  COOe  TMO-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  157 

[Docicet  No.  RM81-19-000] 
Project  Cost  and  Annual  Limits 

Issued  February  4, 1997. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(e)(1).  the 
Director  of  the  Office  of  Pipeline 
Regulation  computes  and  publishes  the 
project  cost  and  annual  limits  specified 
in  Table  I  of  §  157.208(d)  and  Table  II 
of  §  157.215(a)  for  each  calendar  year. 

EFFECTIVE  DATE:  January  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  McGehee,  EHvision  of 
Pipeline  Certificates,  OPR  (202)  208- 
2257. 


SUPPLEMENTARY  INFORMATION: 

Publication  of  Proiect  Cost  Limits 
Under  Blanket  Certificates;  Order  of  the 
Director,  OPR 

Section  157.208(d)  of  the 
Commission's  Regulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operation  and 
miscellaneous  rearrangement  of 
faciUties  (Table  I)  authorized  under  the 
blanket  certificate  procediue  (Order  No. 
234, 19  FERC  161.216).  Section 
157.215(a)  specifies  the  calendar  year 
dollar  limit  which  may  be  expended  on 
imderground  storage  testing  and 
development  (Table  11)  authorized  under 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "limits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GNP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year." 

Pursuant  to  §  375.307(e)(1)  of  the 
Conmfiission's  Regulations,  the  authority 
for  the  publication  of  such  cost  limits, 
as  adjusted  as  inflation,  is  delegated  to 
the  Director  of  the  Office  of  Pipeline 
Regulation.  The  cost  limits  for  calendar 
years  1982  through  1997,  as  published 
in  Table  I  of  §  157.208(d)  and  Table  II 
of  §  157.215(a),  are  hereby  issued. 
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Note  that  these  inflation  adjustments 
are  based  on  the  Gross  Domestic 
Product  (GDP)  Implicit  Price  Deflator, 
rather  than  the  Gross  National  Product 
(GNP)  Implicit  Price  Deflator,  which  is 
not  yet  available  for  1996.  The 
Commerce  Department  advises  that  in 
recent  years  the  annual  change  has  been 
virtually  the  same  for  both  indices. 
Further  adjustments  will  be  made,  if 
necessary. 

List  of  Subjects  in  18  CFR  Part  157 

Natural  gas. 
Kevia  P.  Madden, 

Director,  Office  of  Pipeline  Regulation. 

Accordingly,  18  CFR  Part  157  is 
amended  as  follows: 

PART  157— {AMENDED] 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  71 7-71 7w.  3301- 
3432;  42  U.S.C  7101-7352. 

f1S7.208    [AinwKM] 

2.  Table  I  in  §  157.208(d)  is  revised  to 
read  as  follows: 

S  157.208    Construction,  acquisition, 
operation,  and  miscetlaneous 
raarranganwnt  of  facilities. 


Table  li 


(d)*  •  • 


Table  I 


Limit 

Year 

Auto.  pro|. 

Prior  notice 

cost  limit 

proj.  cost  Knit 

(col.  1) 

(col.  2) 

1982  

$4,200,000 

$12,000,000 

1983 

4.500,000 

12.800,000 

1984 

4,700,000 

13,300.000 

1985  . 

4,900.000 

13.800.000 

1986  . 

5.100,000 

14.300.000 

1987  

5,200,000 

14.700.000 

1988  

5,400,000 

15.100.000 

1989  

5.600.000 

15.600.000 

1990 

5.800,000 

16.000.000 

1991  

6,000.000 

16.700.000 

1992  

6,200,000 

17.300.000 

1993  

6,400,000 

17.700.000 

1994 

6,600,000 

18,100,000 

1995 

6.700.000 

18,400,000 

1996  .._ 

6.900.000 

18.800,000 

1997  

7,000.000 

19,200.000 

1157.215    [Amended] 

3.  Table  II  in  §  157.215(a)  is  revised  to 
read  as  follows: 

$157,215    Underground  storage  testing 
and  development 

(a)*  *  * 


Year 

Limit 

1982 

$2,700,000 
2,900,000 
3000  000 

1983 

1984 

1 985 

3.100.000 
3,200.000 
3.300,000 
3.400.000 
3.500.000 
3.600.000 
3.800.000 
3900  000 

1 986 

1987 

1 988 

1989 

1990 

1991  

1992 

1993 

4.000.000 
4.100.000 
4.200.000 
4.300.000 
4.400.000 

1994 

1995 ; 

1996 „ 

1997 

•  •  *  *  * 

[FR  Doc.  97-3153  Filed  2-7-97;  8:45  am] 

BILUNG  COOC  (TIT-OI-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

21  CFR  Parts  1309, 1310,  and  1313 
[DEA  Number  1541] 
RIN  1117-AA42 

Comprehensive  Methamphetamine 
Control  Act  of  1996;  Possession  of  List 
I  Chemicals,  Definitions,  Record 
Retention,  and  Temporary  Exemption 
From  Chemical  Registration  for 
Distributors  of  Combination  Ephedrine 
Products 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  DEA  is  amending  its 
regulations  to  incorporate  certain 
amendments  of  the  Controlled 
Substances  Act  (CSA)  made  by  the 
Comprehensive  Methamphetamine 
Control  Act  of  1996  (MCA)  and  to 
provide  temporary  exemption  from 
registration  for  (>ersons  who  distribute 
combination  ephedrine  drug  products. 
The  MCA  amends  the  CSA  with  respect 
to:  possession  of  listed  chemicals 
following  suspension  or  revocation  of 
registration;  the  record  retention 
requirements  for  List  I  chemical 
transactions;  certain  definitions;  and 
establishes  the  requirement  that, 
effective  October  3. 1996.  persons  that 
distribute  combination  ephedrine 
products  shall  be  subject  to  the 
chemical  registration  requirement.  To 
avoid  interruption  in  the  legitimate 
distribution  of  combination  ephedrine 
products.  DEA  is  amending  its 


regulations  to  provide  certain  temporary 
exemptions  from  the  registration 
requirement  pending  promulgation  of 
final  regulations. 

DATES:  Effective  February  10. 1997. 
Written  comments  or  objections  must  be 
submitted  on  or  before  April  11, 1997. 
ADDRESSES:  Comments  and  objections 
should  be  submitted  in  quintuplicate  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537.  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief.  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537,  Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  The 
Comprehensive  Methamphetamine 
Control  Act  of  1996  was  enacted  on 
October  3, 1996.  Among  its  provisions, 
the  MCA  contained  revisions  of  the 
Controlled  Substances  Act  (CSA)  with 
respect  to  possession  of  listed  chemicals 
following  revocation  or  suspension  of 
registration,  the  record  retention 
requirements  for  transactions  involving 
List  I  chemicals  and  tableting  or 
encapsulating  machines,  and 
definitions,  of  "regulated  transaction", 
"retail  distributor",  and  "combination 
ephedrine  product".  To  accommodate 
the  amendments  made  by  the  MCA. 
DEA  is  making  the  following  changes  to 
Title  21,  Code  of  Federal  Regulations 
(CFR): 

21  CFR  1309.43    Suspension  or 
Revocation  of  Registration 

The  MCA  amends  Section  404  of  the 
CSA  (21  U.S.C.  844)  to  make  it  unlawfiil 
for  any  person  to  knowingly  or 
intentionally  possess  any  list  I  chemical 
obtained  under  the  authority  of  a 
registration  or  an  exemption  from 
registration  granted  by  the 
Administrator  by  regulation,  if  that 
registration  or  exemption  has  been 
revoked  or  suspended.  The  revised 
language  also  makes  it  illegal  to  possess 
list  I  chemicals  obtained  under  the 
authority  of  a  registration  or  an 
exemption  granted  by  regulation  by  the 
Administrator,  if  the  registration  has 
expired  or  if  the  registrant  has  ceased  to 
do  business  as  originally  intended 
under  that  registration. 

To  reflect  tne  amendments  in  the  law, 
DEA  is  revising  21  CFR  1309.43^  to 
include  seizure  and  forfeiture 
instructions.  Persons  whose 
registrations  or  exemptions  have  been 
revoked  or  suspended  shall  be  required, 
upon  service  of  the  notice  of  revocation 
or  suspension,  to  surrender  all  List  I 


UMI 
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chemicals  in  their  possession  obtained 
under  the  authority  of  a  registration  or 
an  exemption  from  registration  granted 
by  the  Administrator  by  regulation,  to 
the  nearest  ofUce  of  the  Administration 
or  authorized  agent  of  the 
Administration,  or  place  such  List  I 
chemicals  under  seal  as  described  in  21 
U.S.C.  824(f).  When  the  suspension  or 
revocation  is  limited  to  certain 
chemicals,  the  registrant  shall  surrender 
those  chemicals  afl^ected  by  the 
revocation  or  suspension  as  indicated 
above. 

21  CFB  1309.02,  1310.01  &- 1313.02 
Definitions 

The  definition  of  "retail  distributor" 
found  in  §  1309.02(0  has  been  amended 
by  the  MCA.  As  defined  by  the  MCA, 
the  term  refers  to  persons,  such  as 
grocery  stores,  general  merchandise 
stores,  drug  stores,  etc.,  that  engage  in 
sales  of  pseudoephedrine, 
phenylpropanolamine,  and  combination 
ephedrine  drug  products  almost 
exclusively  to  individuals  for  personal 
use  in  face-to-face  transactions.  The  new 
definition  will  apply  to  all  retail 
distributors  of  regulated  drug  products, 
including  single  entity  ephedrine 
products. 

The  MCA  also  amends  the  definition 
of  "regulated  transaction"  to  make  all 
ephedrine  products  and  certain  drug 
products  containing  pseudoephedrine 
and  phenylpropanolamine  subject  to 
regulation.  However,  because  the 
provisions  relating  to  pseudoephedrine 
and  phenylpropanolamine  products  will 
not  become  efliective  until  October  3, 
1997,  the  definition  of  "regulated 
transaction",  as  found  in  21  CFR 
1310.01(0  and  1313.02(d),  is  being 
amended  only  with  res{>ect  to  ephedrine 
products  at  this  time.  The  MCA  also 
defines  "combination  ephedrine 
product";  that  definition,  together  with 
the  appropriate  guidelines  clarifying  the 
specific  criteria  established  by  the 
definition,  has  been  added  to  §§  1309.02 
and  1310.01. 

As  a  result  of  the  amendment  to  the 
definition  of  "regulated  transaction", 
persons  who  distribute,  import,  or 
export  combination  ephedrine  products 
are  now  subject  to  the  chemical 
registration,  recordkeeping,  and 
reporting  requirements.  As  noted  later 
in  this  document,  DEA  is  establishing 
certain  temporary  exemptions  from  the 
registration  requirement  pending 
promulgation  of  regulations,  subject  to 
notice  and  comment,  relating  to  the 
control  of  combination  ephedrine 
products. 


21  CFR  1310.02  Substances  Covered 
and  21  CFB  1310.04  Maintenance  of 
Records 

The  MCA  amends  Section  802(34)  of 
the  CSA  to  correct  the  spelling  of 
"Isosafrole"  and  "hydriodic  acid"  and 
Section  830(a)  to  modify  the  record 
retention  period  from  the  current  4 
years  to  2  years  for  all  transactions 
involving  a  listed  chemical  or  a 
tableting  or  encapsulating  machine.  The 
corresponding  amendments  are  being 
made  in  the  regulations.  With  respect  to 
the  change  in  the  record  retention 
period,  the  new  language  of  the  law 
does  not  distinguish  between  records 
created  before  and  after  the  change  in 
the  retention  requirement.  Thus, 
effective  October  3, 1996,  a  regulated 
person's  records  must  only  contain 
records  of  those  regulated  transactions 
that  occurred  within  the  past  two  years; 
records  of  transactions  that  are  more 
than  two  years  old  are  no  longer 
required. 

Temporary  Exemptions  From 
Registration  Pending  Promulgation, 
With  Notice  and  Comment,  of 
Regulations 

As  noted  earlier,  combination 
ephedrine  products  became  subject  to 
the  CSA's  chemical  registration, 
recordkeeping,  and  reporting  provisions 
effective  October  3, 1996.  Under  this 
new  requirement,  any  person  who 
distributes,  imports,  or  exports 
combination  ephedrine  products  must 
first  obtain  a  DEA  registration.  Because 
implementation  of  this  provision  will 
require  amendment  to  DEA's 
regulations,  DEA  is  establishing 
temporary  exemptions  from  the 
registration  requirement  for  [>ersons 
handling  combination  ephedrine 
products,  to  allow  for  continuation  of 
legitimate  commerce  in  the  products.  In 
addition,  the  existing  exemptions  from 
chemical  registration  for  persons 
registered  with  DEA  to  handle 
controlled  substances,  which  is 
contained  in  21  CFR  1309.25  and  for 
distributors  of  prescription  drug 
products,  which  is  contained  in  21  CFR 
1309.28,  are  continued  for  combination 
ephedrine  products. 

The  first  new  exemption  applies  to 
retail  distributors  of  combination 
ephedrine  products.  A  single 
transaction  limit  of  24  grams  has  been 
established  by  the  MCA  for  combination 
ephedrine  products  in  retail 
distributions.  Consistent  with  previous 
proposals  regarding  the  regulation  of 
retail  distributions  of  drug  products  that 
contain  List  I  chemicals,  DEA  is 
temporarily  exempting  retail 
distributors  from  the  registration 


requirement.  This  interim  rule  is  subject 
to  public  comment.  Under  this 
exemption,  retail  distributors  will  not  be 
required  to  obtain  a  registration  if  they 
engage  exclusively  in  distributions  of 
combination  ephedrine  products  below 
the  24  gram  limit  in  a  single  transaction 
for  legitimate  medical  use  either  directly 
to  walk-in  customers  or  in  face-to-face 
transactions  by  direct  sales.  This 
exemption  is  set  out  in  the  new  section 
21  CFR  1309.29.  Retail  distributors  that 
operate  under  this  exemption  are 
reminded  that  they  will  be  subject  to 
civil  penalties  for  violations  of  the  24 
gram  single  transaction  limit,  as  set  out 
in  Section  401(f)(2)  of  the  MCA. 

The  second  exemption  applies  to 
those  persons  (other  than  retail 
distributors,  as  described  above,  or 
persons  subject  to  the  existing 
exemptions  regarding  CSA  registrants 
and  prescription  drug  products)  who  are 
required  to  obtain  a  registration.  Any 
such  person  who  submits  an  application 
for  registration  for  activities  involving 
combination  ephedrine  products  on  or 
before  May  12, 1997  will  be  exempt 
from  the  registration  requirement  for 
their  lawful  activities  with  combination 
ephedrine  products  until  the 
Administration  has  taken  final  action 
with  respect  to  that  application.  This 
exemption  is  set  out  in  21  CFR  1310.09. 

DEA  recognizes  that,  unlike  the 
second  exemption,  which  provides  a 
general  benefit  to  all  affected  persons, 
the  first  exemption  is  limited  in  its 
benefit.  Therefore,  while  the  regulatory 
changes  in  this  interim  rule  take  effect 
upon  publication,  the  notice  is  open  for 
public  comment  or  objection  until  May 
12, 1997.  Further,  the  exemptions  are 
temporary  and  may  be  subject  to 
change,  based  on  the  comments  or 
objections  received. 

The  Deputy  Assistant  Administrator 
for  the  Office  of  Diversion  Control 
hereby  certifies  that  this  interim 
rulemaking  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  entities  whose  interests  must 
be  considered  under  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.  This 
interim  rulemaking  is  an  administrative 
action  to  make  the  regulations 
consistent  with  the  law  and  to  avoid 
interruption  of  legitimate  commerce  by 
granting  temporary  exemptions  from 
registration  pending  promulgation, 
through  notice  and  comment,  of  the 
regulations  necessary  to  implement  the 
provisions  of  the  MCA  pertaining  to   ~ 
combination  ephedrine  products. 
Fiulher,  since  this  is  a  temporary  action 
which  provides  affected  persons  with  a 
means  to  comply  with  the  law  f>ending 
promulgation  of  regulations 
implementing  the  MCA,  this  action  is 
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not  a  significant  regulatory  action  and 
therefore  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  Executive  Order  12866. 
Consideration  of  the  significance  and 
impact  of  the  new  requirements  of  the 
MCA  will  be  addressed  as  part  of  a 
future  proposed  rulemaking  by  DEA 
proposing  regulations  to  implement  the 
MCA. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612,  and  it 
has  been  determined  that  this  interim 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

List  of  Subjects 

21  CFR  Part  1309 

Administrative  practice  and 
procedure,  Drug  traffic  control,  List  I 
and  List  11  chemicals.  Security 
measiuvs. 

21  CFR  1310 

Drug  traffic  control.  List  I  and  List  11 
chemicals.  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  1313 

Drug  traffic  control.  Exports,  Imports, 
list  I  and  List  II  chemicals, 
Transshipment  and  in-transit 
shipments. 

For  the  reasons  set  out  above,  21  CFR 
Parts  1309, 1310.  and  1313  are  to  be 
amended  as  follows: 

PART  1309-REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS. 
IMPORTERS  AND  EXPORTERS  OF 
LIST  I  CHEMICALS 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  621.  822,  823,  824, 
830.  871(b),  875.  877,  958. 

2.  Section  1309.29  is  added  to  read  as 
follows: 

§1309.29    Exemption  of  retail  clistrttMitors 
of  combination  ephedrine  drug  products. 

The  requirement  of  registration  is 
waived  for  any  retail  distributor  whose 
activities  with  respect  to  List  I 
chemicals  are  restricted  to  the 
distribution  of  below-threshold 
quantities  of  a  combination  ephedrine 
drug  product  in  a  single  transaction  to 
an  individual  for  legitimate  medical  use. 
The  threshold  for  a  distribution  of  a 
combination  ephedrine  drug  product  in 
a  single  transaction  to  an  individual  for 
legitimate  medical  use  is  24  grams  of 
ephedrine  base. 

2.  Section  1309.43  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (e)  to  read  as  follows: 


S  1309.43    Suspension  or  revocation  of 
registration. 

***** 

(d)  Upon  service  of  the  order  of  the 
Administrator  suspending  or  revoking 
registration,  the  registrant  shall 
immediately  deliver  his  or  her 
Certificate  of  Registration  to  the  nearest 
office  of  the  Administration.  Also,  upon 
service  of  the  order  of  the  Administrator 
revoking  or  suspending  registration,  the 
registrant  shall,  as  instructed  by  the 
Administrator: 

(1)  Deliver  all  List  I  chemicals  in  his 
or  her  possession  that  were  obtained 
under  the  authority  of  a  registration  or 
an  exemption  from  registration  granted 
by  the  Administrator  by  regulation,  to 
the  nearest  office  of  the  Administration 
or  to  authorized  agents  of  the 
Administration:  or 

(2)  Place  all  such  List  I  chemicals  in 
his  or  her  possession  under  seal  as 
described  in  section  304(f)  of  the  Act  (21 
U.S.C.  824(f)). 

(e)  In  the  event  that  revocation  or 
suspension  is  limited  to  a  particular 
chemical  or  chemicals,  the  registrant 
shall  be  given  a  new  Certificate  of 
Registration  for  all  substances  not 
affected  by  such  revocation  or 
suspension;  no  fee  shall  be  required  for 
the  new  Certificate  of  Registration.  The 
registrant  shall  deliver  the  old 
Certificate  of  Registration  to  the  nearest 
office  of  the  Administration.  Also,  upon 
service  of  the  order  of  the  Administrator 
revoking  or  suspending  registration  with 
respect  to  a  particular  chemical  or 
chemicals,  the  registrant  shall,  as 
instructed  by  the  Administrator: 

(1)  Deliver  to  the  nearest  office  of  the 
Administration  or  to  authorized  agents' 
of  the  Administration  all  of  the 
particular  diemical  or  chemicals  in  his 
or  her  possession  that  were  obtained 
under  the  authority  of  a  registration  or 
an  exemption  fi-om  registration  granted 
by  the  Administrator  by  regulation, 
which  are  affected  by  the  revocation  or 
suspension;  or 

(2)  Place  all  of  such  chemicals  under 
seal  as  described  in  section  304(f)  of  the 
Act  (21  U.S.C.  824(0). 

3.  Section  1309.44  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 309.44    Suspension  of  registration 
pending  final  order. 

***** 

(b)  Upon  service  of  the  order  of 
immediate  suspension,  the  registrant 
shall  promptly  return  his  Certificate  of 
Registration  to  the  nearest  office  of  the 
Administration.  Also,  upon  service  of 
the  order  of  immediate  suspension,  the 
registrant  shall,  as  instructed  by  the 
Administrator: 


(1)  Deliver  to  the  nearest  office  of  the 
Adnoinistration  or  to  authorized  agents 
of  the  Administration  all  of  the 
particular  chemical  or  chemicals  in  his 
or  her  possession  that  were  obtained 
under  the  authority  of  a  registration  or 
an  exemption  from  registration  granted 
by  the  Administrator  by  regulation, 
which  are  affected  by  the  revocation  or 
suspension;  or 

(2)  Place  all  of  such  chemicals  imder 
seal  as  described  in  section  304(f)  of  the 
Act  (21  U.S.C.  824(f)). 
***** 

4.  Section  1309.62  is  to  be  amended 
by  revising  the  existing  text  and 
redesignating  it  as  paragraph  (a)  and 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§  1 309.62    Termination  of  registration. 

(a)  The  registration  of  any  person 
shall  terminate  if  and  when  such  person 
dies,  ceases  legal  existence,  or 
discontinues  business  or  professional ' 
practice.  Any  registrant  who  cases  legal 
existence  or  discontinues  business  or 
professional  practice  shall  promptly 
notify  the  Special  Agent  in  Charge  of  the 
Administration  in  the  area  in  which  the 
person  is  located  of  such  fact  and  seek 
authority  and  instructions  to  dispose  of 
any  List  I  chemicals  obtained  under  the 
authority  of  that  registration. 

(b)  The  Special  Agent  in  Charge  shall 
authorize  and  instruct  the  person  to  - 
dispose  of  the  List  I  chemical  in  one  of 
the  following  maimers: 

(1)  By  transfer  to  person  registered 
under  the  Act  and  authorized  to  possess 
the  substances; 

(2)  By  delivery  to  an  agent  of  the 
Administration  or  to  the  nearest  office 
of  the  Administration; 

(3)  By  such  other  means  as  the  Special 
Agent  in  Charge  may  determine  to 
assure  that  the  substance  does  not 
become  available  to  unauthorized 
persons. 

PART  1310— RECORDS  AND 
REPORTS  OF  USTED  CHEMICALS 
AND  CERTAIN  MACHINES 

1.  The  authority  citation  for  part  1310 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802.  830.  871(b). 

2.  Section  1310.01  is  amended  by 
revising  paragraphs  (f)(l)(iv)(A)  and  (B) 
redesignating  paragraphs  (g)  through  (1) 
as  paragraphs  (h)  through  (m), 
redesignating  paragraph  (m)  as 
paragraph  (o),  and  adding  new 
paragraphs  (g)  and  (n)  to  read  as  follows: 

§1310.01    Definitions. 

*        *        •        •        • 

(f)  *  *  • 
(!)••* 
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(iv)  *  *  • 

(A)  [1]  the  drug  contains  ephedrine  or 
its  salts,  optical  isomers,  or  salts  of 
optical  isomers;  or 

(2)  The  Administrator  has  determined 
pursuant  to  the  criteria  in  1310.10  that 
the  drug  or  group  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  illicit  production  of  a 
controlled  substance;  and 

(B)  The  quantity  of  ephedrine  or  other 
listed  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  established  for  that  chemical. 
***** 

(g)  The  term  combination  ephedrine 
product  means  a  drug  product 
containing  ephedrine  or  its  salts,  optical 
isomers,  or  salts  of  optical  isomers  and 
therapeutically  significant  quantities  of 
another  active  medicinal  ingredient. 
The  term  "therapeutically  significant 
quantities"  shall  apply  if  the  product 
formulation  (i.e.,  the  qualitative  and 
quantitative  composition  of  active 
ingredients  within  the  product)  is  listed 
in  American  Pharmaceutical 
Association  (APHA)  Handbook  of 
Nonprescription  Drugs;  Drug  Facts  and 
Comparisons  (published  by  Wolters 
Kluwer  Company);  or  USP  DI 
(published  by  authority  of  the  United 
States  Pharmacopeial  Convention,  Inc.); 
or  the  product  is  hsted  in  §  1310.15  as 
an  exempt  drug  product.  For  drug 
products  having  formulations  not  found 
in  the  above  compendiums,  the 
Administrator  shall  determine,  pursuant 
to  a  written  request  as  specified  in 
§  1310.14  whether  the  active  medicinal 
ingredients  are  present  in  quantities 
considered  therapeutically  significant 
for  purposes  of  this  paragraph. 
•        *        •        •        * 

(n)  The  term  retail  distributor  means 
a  grocery  store,  general  merchandise 
store,  drug  store,  or  other  entity  or 
person  whose  activities  as  a  distributor 
relating  to  drug  products  containing 
pseudeophedrine , 

phenylpropanolamine,  or  ephedrine  are 
limited  almost  exclusively  to  sales  for 
personal  use,  both  in  number  of  sales 
and  volume  of  sales,  either  directly  to 
walk-in  customers  or  in  face-to-face 
transactions  by  direct  sales.  For  the 
purposes  of  this  paragraph,  sale  for 
personal  use  means  the  distribution  of 
below-threshold  quantities  in  a  single 
transaction  to  an  individual  for 
legitimate  medical  use.  Also  for  the 
purposes  of  this  paragraph,  a  grocery 
store  is  an  entity  within  Standard 
Industrial  Classification  (SIC)  code 
5411,  a  general  merchandise  store  is  an 
entity  within  SIC  codes  5300  through 


5399  and  5499,  and  a  drug  store  is  an 
entity  within  SIC  code  5912. 

•        •        *        •        * 

3.  Section  1310.02  is  amended  by 
revising  paragraphs  (a)(16)  and  (a)(21)  to 
read  as  follows: 

§  1310.02    Substances  covered. 


(a)  *  *  * 
(16)  Isosafrole 


8704 


(21)  Hydriodic  Acid  6695 


4.  Section  1310.04  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 31 0.04    Maintenance  of  records. 

(a)  Every  record  required  to  be  kept 
subject  to  §  1310.03  for  a  List  I  chemical, 
a  tableting  machine,  or  an  encapsulating 
machine  shall  be  kept  by  the  regulated 
person  for  two  years  after  the  date  of  the 
transaction. 
***** 

5.  Section  1310.09  is  revised  to  read 
as  follows: 

§  1310.09    Temporary  exemption  from 
registration. 

Each  person  required  by  section  302 
of  the  Act  (21  U.S.C.  822)  to  obtain  a 
registration  to  distribute,  import,  or 
export  an  combination  ephedrine 
product  is  temporarily  exempted  from 
the  registration  requirement,  provided 
that  the  person  submits  a  proper 
application  for  registration  on  or  before 
May  12, 1997.  The  exemption  will 
remain  in  effect  for  each  person  who  has 
made  such  application  until  the 
Administration  has  approved  or  denied 
that  application.  This  exemption  applies 
only  to  registration;  all  other  chemical 
control  requirements  set  forth  in  parts 
1309, 1310,  and  1313  of  this  chapter 
remain  in  full  force  and  effect. 

PART  1313— IMPORTATION  AND 
EXPORTATION  OF  PRECURSORS  AND 
ESSENTIAL  CHEMICALS 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  21  U.S.C  802.  830.  871(b).  971. 

2.  Section  1313.02  is  amended  by 
revising  paragraphs  (d)(l)(iv)(A)  and  (B), 
to  read  as  follows: 

§1313.02    Definitions. 

***** 

(d)*  •  • 

CD*  •  • 

(iv)*   •   * 

(A)(1)  the  drug  contains  ephedrine  or 
its  salts,  optical  isomers,  or  salts  of 
optical  isomers;  or  , 


(2)  The  Administrator  has  determined 
pursuant  to  the  criteria  in  1310.10  that 
the  drug  or  group  of  drugs  is  being 
diverted  to  obtain  the  listed  chemical 
for  use  in  the  illicit  production  of  a 
controlled  sulKtance;  and 

(B)  The  quantity  of  ephedrine  or  other 
listed  chemical  contained  in  the  drug 
included  in  the  transaction  or  multiple 
transactions  equals  or  exceeds  the 
threshold  established  for  that  chemical. 
***** 

Dated:  January  28, 1997. 

Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control. 

(FR  Doc.  97-3086  Filed  2-7-97:  8:45  am)  . 
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DEPARTMENT  OF  TRANSPORTATION 

Saint  Lawref>ce  Seaway  Development 
Corporation 

33  CFR  Parts  404  and  407 
RIN  2135-AA08 

Seaway  Regulations  and  Rules:  Qreat 
Lakes  Pilotage  Rates 

agency:  Saint  Lawrence  Seaway 
Development  Corporation.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC) 
amends  the  Seaway  Regulations  and 
Rules  by  increasing  Great  Lakes  Pilotage 
Rates  by:  8%  in  District  1  (9%  in  Area 
1;  6%  in  Area  2);  19%  in  District  2  (0% 
in  Area  4;  31%  in  Area  5);  6%  in 
District  3  (7%  in  Area  6;  6%  in  Area  7; 
4%  in  Area  8);  and  11%  for  mutual 
rates. 

The  pilotage  rate  adjustments 
contained  in  this  final  rule  are  different 
from  the  rates  prof>osed  by  the  SLSDC 
in  the  Notice  of  Proposed  Rulemaking 
published  in  the  Federal  Register  (61 
FR  50258)  on  September  25, 1996.  (the 
NPRM),  because  adjustments  have  been 
made  based  on  comments  received  in 
response  to  the  NPRM.  These 
adjustments  are  discussed  in  the  section 
of  this  rule  entitled  "Discussion  of 
Comments  and  Changes." 

The  increase  in  Great  Lakes  pilotage 
rates  is  necessary  because,  after  review, 
the  SLSE)C  has  determined  that,  in 
accordance  with  33  CFR  407.1(b).  pilot 
compensation  is  not  meeting  pilot 
compensation  targets  established  in  33 
CFR  Part  407,  Appendix  A.  Step  2. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  March  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  A.  Poyer.  Chief  Economist.  Saint 
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Lawrence  Seaway  Development 
Corporation,  Office  of  Great  Lakes 
Pilotage,  United  States  Department  of 
Transportation.  400  7th  Street  SW., 
Suite  5424,  Washington,  DC  20590. 1- 
800-785-2779,  or  Marc  C.  Owen,  Chief 
Counsel,  Saint  Lawrence  Seaway 
Development  Corporation,  400  Seventh 
Street,  S.W..  Suite  5424,  Washington, 
D.C.  20590,  (202)  366-6823. 

SUPPLEMEMTARY  INFORMATION: 

Regulatory  History 

On  September  25, 1996,  the  SLSDC 
published  a  NPRM  in  the  Federal 
Register  (61  FR  50258)  that  proposed 
new  pilotage  rates  in  accordance  with 
the  Great  Lakes  Pilotage  Ratemaking 
Methodology  (33  CFR  Part  407).  The 
NPRM  detailed  the  calculations 
involved  in  determining  new  pilotage 
rates  and  proposed  increases  in  Great 
Lakes  pilotage  rates  based  on  the  results 
of  these  calculations.  The  NPRM 
announced  a  pubUc  hearing,  which  was 
held  on  October  22. 1996,  in  Romulus, 
MI.  The  original  comment  period  for  the 
NPRM  was  scheduled  to  end  on 
November  12, 1996;  however,  four 
commenters  requested  an  extension.  In 
order  to  allow  the  pubUc  more  time  to 
prepare  their  responses  to  the  proposals 
contained  in  the  NPRM,  the  SLSDC 
published  a  notice  in  the  Federal 
Register  on  November  15, 1996,  (61  FR 
58496).  which  extended  the  NPRM's 
comment  period  to  November  27, 1996. 

Background  and  Purpose 

On  December  11, 1995,  the  Secretary 
of  Transportation  transferred 
responsibility  for  administration  of  the 
Great  Lakes  Pilotage  Act  from  the 
Commandant  of  the  U.S.  Coast  Guard  to 
the  Administrator  of  the  SLSDC.  This 
transfer  was  effiected  by  a  final  rule 
published  by  the  U.S.  Department  of 
Transportation  (DOT)  in  the  Federal 
Register  on  December  11. 1995  (60  FR 
63444).  Among  the  responsibilities 
transferred  by  this  final  rule  was  the 
responsibility  for  setting  Great  Lakes 
pilotage  rates.  On  May  9. 1996,  the  DOT 
published  a  final  rule  in  the  Federal 
Register  (61  FR  21081),  which  was 
originated  and  initially  drafted  when 
Great  Lakes  pilotage  functions  were 
administered  by  the  U.S.  Coast  Guard. 
The  final  rule  made  the  Department's 
final  changes  to  the  methodology  used 
to  set  Great  Lakes  pilotage  rates. 

The  purpose  of  this  rulemaking  is  to 
establish  pilotage  rates  under  the  new 
Great  Lakes  Pilotage  ratemaking 
methodology  for  the  first  time.  This 
rulemaking  also  finishes  the  first  full 
rate  review  since  1987  and  implements 
the  first  U.S.  rate  adjustment  since  1992. 


Discussion  of  Comments  and  Changes 

In  response  to  the  NPRM  a  total  of  42 
written  and  13  oral  comments  were 
received.  Many  commenters  did  not 
limit  themselves  to  the  subject  of 
proposals  contained  in  the  NPRM.  In 
fact,  nearly  all  the  comments  addressed 
one  or  more  issues  that  were  beyond  the 
scope  of  this  rulemaking.  These 
comments  can  be  divided  into  two 
major  categories — commenters  who 
wanted  a  comprehensive  study  of  the 
entire  Great  Lakes  Pilotage  system  and 
commenters  who  wanted  to  reopen  or 
redesign  the  Great  Lakes  Pilotage 
Ratemaking  Methodology.  Twenty-nine 
commenters  representing  every  facet  of 
the  Great  Lakes  maritime  community 
requested  a  study  or  comprehensive 
review  of  the  pilotage  system  with  the 
aim  of  making  the  Great  Lakes  pilotage 
system  more  efficient.  Seventeen 
commenters  requested  either  specific 
changes  to  the  Great  Lakes  Pilotage 
Ratemaking  Methodology  or  requested  a 
wholesale  redesign  of  the  entire 
methodology. 

The  SLSDC  believes  that  the  Great 
Lakes  needs  to  maintain  a  safe,  reliable, 
and  efficient  pilotage  system  and  a 
sensible  and  reliable  ratemaking 
methodology  in  order  to  stay 
competitive  in  world  markets.  This  final 
rule  can  only  address  comments  directly 
related  to  the  NPRM  and  its 
implementation  of  the  ratemaking 
methodology.  However,  it  is  clear  that 
there  is  a  considerable  amount  of  public 
interest  in  a  comprehensive  review  of 
the  Great  Lakes  pilotage  system  as  a 
whole.  In  order  to  give  all  stakeholders 
an  equal  opportunity  to  comment  on 
this  subject,  on  January  29, 1997.  the 
SLSDC  published  a  notice  in  the 
Federal  Register  (62  FR  4223)  that 
announced  a  public  meeting  on  the 
issue.  The  remainder  of  the  comments 
discussed  in  this  final  rule  deal  with 
subjects  proposed  in  the  NPRM. 

Tnirty-four  commenters  representing 
agriculture,  labor,  shipping  and  port 
interests  objected  to  the  rate  increases 
proposed  in  the  NPRM  and  nine 
commenters  representing  pilotage 
interests  supported  the  rate  increases. 
Commenters  opposed  to  the  rate 
believed  the  increases  would  be 
detrimental  to  agriculture,  labor,  ports 
or  sTiipping  on  the  Great  Lakes.  Almost 
all  of  these  commenters  requested  a 
comprehensive  review  of  the  Great 
Lakes  pilotage  system  (as  discussed 
above),  before  new  rates  were  set.  Some 
of  the  commenters  opposed  to  the 
NPRM  also  requested  that  the  proposed 
increases  either  be  rejected,  delayed,  or 
phased  in  over  as  much  as  a  five-year 
period.  The  commenters  in  favor  of  the 


rate  increases  believed  the  proposed 
increases  were  necessary,  reasonable 
and  only  fair  to  pilots  who  had  not 
received  a  rate  increase  in  many  years. 
The  SLSDC  has  reviewed  existing 
pilotage  rates  as  required  by  33  CFR 
§  407.1(b).  and  determined  that  pilot 
compensation  is  not  meeting  pilot 
compensation  targets  established  in  33 
CFR  Part  407,  Appendix  A,  Step  2. 
Therefore,  pilotage  rates  have  been 
adjusted  as  required  by  Step  7  of 
Appendix  A  to  33  CFR. 

Four  commenters  believe  the  SLSDC's 
traffic  projections  were  too  low,  and  that 
vessel  traffic  and  pilotage  hours  would 
increase  more  than  the  SLSDC  predicted 
in  the  NPRM.  Commenters  requested 
that  projections  be  reviewed  using  data 
updated  through  at  least  November  30. 
1996.  In  response  to  these  comments, 
the  SLSDC  has  reviewed  its  traffic 
projections  using  pilot  hour  data 
updated  through  November  30, 1996. 
Based  on  this  data,  the  SLSDC  has 
revised  its  projection  of  pilot  hours  in 
each  District. 

In  District  1,  actual  pilot  hours 
through  November  30, 1996  were 
13.98%  above  1995  levels,  with 
December  levels  increasing.  Therefore, 
the  SLSDC  has  changed  its  projection  to 
a  16%  increase  for  District  1. 

In  District  2,  actual  pilot  hours 
through  November  30, 1996  were 
11.04%  above  1995  levels,  with 
December  levels  increasing.  Therefore, 
the  SLSDC  has  changed  its  projection  to 
a  16%  increase  for  District  2. 

In  District  3.  actual  pilot  hours 
through  November  30, 1996  were 
20.41%  above  1995  levels,  with 
December  levels  decreasing  slightly. 
Therefore,  the  SLSDC  has  dianged  its 
projection  to  a  20%  increase  for  District 
3. 

The  change  in  traffic  projections  has 
not  affected  pilotage  rates  in  Districts  1 
or  2  as  much  as  District  3  because  the 
change  in  traffic  was  not  as  great. 
District  3,  which  in  the  first  three 
months  of  the  navigation  season  was 
approximately  43%  below  1995  levels, 
witnessed  a  significant  surge  in  vessel 
traffic.  By  November  30. 1996,  District 
3  was  approximately  20%  ahead  of  1995 
traffic  levels.  Under  the  ratemaking 
methodology  this  increase  in  traffic 
translated  into  an  increase  in  the  target 
number  of  pilots  because  more  pilots  are 
necessary  to  handle  the  increased 
workload.  The  increase  in  traffic  also 
decreased  pilotage  rates  because 
operating  costs  are  spread  out  over  more 
entities.  Virtually  all  of  the  change  in 
pilotage  rates  in  District  3  is  a  result  of 
the  change  in  traffic  projections  that ' 
were  requested  by  conunentera  fit>m 
District  3  and  elsewhere  who  correctly 
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alerted  the  SLSDC  that  vessel  traffic  was 
increasing  in  District  3.  Some  of  these 
comments  are  discussed  further  below. 

Three  commenters  requested  the 
Director  allow  18  pilots  in  District  3, 
including  three  pilots  in  the  St.  Mary's 
River,  so  that  there  will  be  enough  pilots 
to  handle  the  workload  and  none  of  the 
current  18  pilots  will  be  temporarily 
layed-off  or  terminated.  As  detailed 
above,  the  SLSDC  has  revised  its  traffic 
projections  upward  in  District  3.  Based 
on  this  revised  projection,  pilotage  rates 
have  been  recalculated  based  on  23 
pilots  in  District  3  with  four  of  those 
pilots  in  the  St.  Mary's  River. 

One  commenter  from  the  District  3 
pilot  association  questioned  whether  the 
pilot  hours  calculated  in  the  NPRM 
were  correct  for  District  3  because  the 
SLSDC's  data  showed  pilot  hours  were 
down  approximately  43%  at  the 
beginning  of  the  year,  while  the 
commenter  was  working  many  hours  in 
excess  of  1995.  As  explained  above,  the 
SLSDC  has  reexamined  its  projections 
using  data  updated  through  November 
1996,  which  shows  that  total  pilot  hours 
for  District  3  had  increased.  However, 
further  analysis  of  the  data  showed  that 
the  increase  in  the  pilot  hour  workload  . 
was  not  spread  evenly  among  all  pilots, 
especially  in  District  3.  Some  disparity 
in  workload  between  pilots  should  be 
expected  in  any  district  since  no  two 
pilots  work  exactly  the  same  jobs  at  the 
same  time,  and  some  pilots  have 
administrative  responsibilities.  Since 
some  pilots  work  almost  exclusively  in 
designated  waters  where  the  target  is 
1000  hours  per  pilot  per  season,  while 
other  pilots  work  almost  exclusively  in 
undesignated  waters  where  the  target  is 
1800  hours  per  season,  it  would  be 
expected  that  the  difference  between  the 
pilot  with  the  most  hours  and  the  pilot 
with  the  least  hours  would  be 
approximately  800  hours.  As  shown  in 
Tables  A,  B  and  C  below,  for  pilots  who 
worked  the  entire  year  in  Districts  1  and 
2,  the  disparity  between  the  pilot  with 
the  most  hours  and  the  pilot  with  the 
least  hours  was  close  to  800  hours 
(approximately  500  hours  in  District  1 
and  approximately  1000  hours  in 
district  2).  As  can  be  seen  in  the  tables, 
in  both  districts  the  pilot  workload  is 
divided  fairly  evenly.  However,  for 
pilots  who  worked  die  entire  year  in 
District  3,  the  disparity  was  twice  as 
high  (approximately  2,000  hours).  Many 
pilots  were  significantly  over  targeted 
hours,  while  other  pilots  were  below. 


Table  A.— District  l  Pilot  Hours 


Pilot 


HIckey 

Maclean,  J 

Menkes  

Metzger 

Tetzlaff 

Maclean,  M  

Weteh 

Dorr 

Withington 

Difference  (Hi/Lo) 


PikX 
hours 
(Jan- 
Nov) 


843 

989 

845 

1,072 

860 

1,362 

1,357 

1.309 

1,265 

519 


Table  B.— District  2  Pilot  hours 


Pilot 


Greene 

Kanaby  

Schnell  

WaUrop 

Knetchel 

Meyer 

Ell  

SIrigler 

Copixila 

Loflin  

Coulstorf 

Difference  (Hi/Lo) 


Pitot 
hours 
(Jan- 
Nov) 


rre 

1,007 
920 
1,144 
1,598 
1,101 
1,298 
1,348 
1,924 
1,269 
1,428 
1,146 


Table  C- 

—District  3  Pilot  Hours 

Pilot 

Pik>t 
hours 
(Jan- 
Ntov) 

Opack  

1  778 

Balanda 

2  106 

Brown 

1,824 

Madjiwita 

1  884 

Sciullo  

835 

Brennan  

2,156 

Halverson 

963 

Ojard  

1.988 

Derf  

784 

Aho 

1  882 

Skorich 

1  552 

Kolenda 

2.491 

Harris 

1.504 

Hayes  

2,921 

Willecke 

911 

Radtke 

1,226 

Difference  (Hi/Loi 

2  137 

' 

Two  commenters  believe  that  pilotage 
rates  should  allow  for  more  than  the  13 
pilots  proposed  in  the  NPRM  for  District 
2.  As  detailed  above,  the  SLSDC  has 
revised  its  traffic  projections  upward  in 
District  2.  Based  on  this  revised 
projection,  pilotage  rates  have  been 
recalculated  based  on  1,4  pilots  in 
District  2. 

The  revised  traffic  projections  result 
in  a  revision  of  the  target  number  of 


pilots  for  District  1.  Pilotage  rates  have 
been  recalculated  based  on  11  pilots  in 
District  1. 

Two  commenters.  the  president  and 
controller  of  the  District  3  pilots 
association,  believe  the  way  the  NPRM 
proposed  to  allocate  expenses  to  each 
area  resulted  in  a  1%  overstatement  of 
expenses  in  favor  of  District  3,  and  an 
inequitable  allocation  of  revenues  to 
Area  7  (the  St.  Mary's  River).  The 
ratemaking  methodology  does  not 
specify  how  expenses  and  revenues  will 
be  divided  among  the  areas,  only  that  a 
separate  ratemaking  calculation  be  made 
for  each  area  (see  33  CFR  §  407.10(b)). 
The  NPRM  proposed  that  revenues  and 
expenses  be  divided  among  the 
individual  areas  based  on  the  number  of 
pilots  calculated  for  each  area  and  that 
the  area  totals  be  added  together  for  the 
District  totals.  However,  the 
commenters  are  correct  that  in  a  District 
with  three  areas  (i.e..  District  3),  if  all 
fractions  over  .5  are  rounded  up,  as  is 
the  general  rule,  then  it  is  possible  to 
have  total  area  expenses  add  up  to 
101%  of  the  actual  expenses  for  the 
district.  The  SLSDC  agrees  that  this 
situation  could  upwardly  bias  pilotage 
rates  in  District  3,  so  the  SLSDC  has 
remedied  the  situation  by  changing  the 
order  of  the  calculations  so  that  the 
district  totals  are  done  first  and  then 
this  total  is  divided  among  the  areas  so 
that  the  area  totals  must  equal  100%  of 
the  District  total.  The  commenters  also 
believe  that  district  totals  should  not  be 
apportioned  to  areas  within  a  district 
based  on  the  number  of  pilots  calculated 
for  that  area,  but  instead  should  be 
apportioned  to  each  area  based  on  the 
actual  revenue  earned  in  that  area  in  the 
previous  year.  The  commenters  believe  . 
this  would  lead  to  a  more  accurate 
projection  for  each  area.  For  Districts  2 
and  3,  the  SLSDC  agrees  with  the 
commenters  and  has  divided  the  district 
by  area  accordingly.  In  these  districts  all 
revenues  and  expenses  from  all  areas 
are  pooled  together  and  then  divided. 
So  it  is  more  accurate  to  divide  district 
totals  based  on  the  actual  division  of 
revenue  for  each  area.  However,  in 
District  1  two  pools  exist,  one  for  Area 
1  and  one  for  Area  2.  Revenues  are 
accredited  separately  in  each  pool  and 
expenses  are  assigned  on  a  per  capita 
basis.  Following  this  system,  in  District 
1  revenues  have  been  apportioned  to 
each  area  on  the  same  basis  as  in 
Districts  2  and  3,  but  expenses  and  other 
calculations  are  divided  based  on  the 
number  of  pilots  in  each  area.  The 
SLSDC  believes  this  method  gives  a 
truer  projection  of  how  revenues  and 
expenses  are  actually  divided  in  each 
area. 
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One  commenter  agrees  with  the  above 
commenters  that  district  revenues 
should  not  be  apportioned  based  on  the 
number  of  pilots.  However,  the 
commenter's  suggested  solution  is  to 
divide  total  district  expenses  into  fixed 
and  variable  portions,  adjust  the 
variable  portion  by  projected  pilot 
numbers,  and  then  adjust  both  the  fixed 
and  variable  portions  for  inflation.  As 
discussed  in  the  previous  comment 
above,  the  SLSDC  believes  that  dividing 
revenues  based  on  actual  revenues 
earned  is  a  more  accurate  method,  and 
the  SLS£)C  intends  to  retain  this  method 
for  dividing  revenues. 

Two  commenters  believe  expenses 
that  the  independent  auditor  had 
recommended  be  disallowed  because 
these  expenses  were  reimbursed  by 
other  entities  should  not  have  been 
disallowed  in  ratemaking  calculations 
because  the  expenses  in  question  have 
already  been  deducted  from  association 
revenues  reported  as  net  revenues  to  the 
Director.  After  reviewing  association 
reported  revenues,  the  SLSDC  agrees 
and  $113,273  has  been  added  back  to 
the  expense  base  of  ENstrict  2  and 
$112,812  has  been  added  back  to  the 
expense  base  of  District  3. 

One  commenter  believed  that  $53,971 
should  be  added  to  the  expense  base  for 
District  1  to  account  for  unaudited 
travel  expenses  that  are  not  reported  in 
the  pilot  association's  income  statement. 
The  SLSDC  reviewed  the  District  travel 
figures  with  the  independent  auditing 
firm  that  conducted  an  audit  of  all  three 
pilot  associations.  The  auditing  firm, 
which  had  already  added  $21,624  to  the 
expense  base  of  District  1  for  pilot  travel 
and  per  diem,  did  not  believe  additional 
funds  were  warranted.  As  a  result,  the 
SLSDC  is  not  changing  the  independent 
auditing  firm's  recommended  travel 
allowance  for  District  1. 

One  commenter  requested  that  the 
District  1  pilots  be  granted  an 
immediate  surcharge  for  the  purpose  of 
purchasing  Electronic  Chart  Display 
Information  Systems  (ECDIS)  units  for 
all  pilots  in  District  1.  The  SLSDC 
believes  it  is  sound  policy  to  evaluate 
the  application  of  ECDIS  technology  to 
Great  Lakes  pilotage  operations  before 
wholesale  adoption.  Therefore,  this 
requested  change  is  not  adopted. 

One  commenter  supports  the 
Director's  proposed  allowance  of  fiinds 
for  the  test  and  evaluation  of  ECDIS 
equipment  in  each  pilot  association. 
However,  the  commenter  suggests  that 
the  equipment  should  be  leased  before 
the  decision  is  made  to  purchase.  The 
SLSDC  agrees  that  leasing  would  be  a 
viable  option  for  test  and  evaluation  of 
the  equipment,  and  this  option  will  be 
allowed. 


Two  commenters  believe  the  expenses 
for  test  and  evaluation  of  ECDIS  should 
be  amortized  as  a  capital  expenditure, 
rather  than  as  an  operational  expense. 
Such  a  change  would  have  virtually  no 
impact  on  pilotage  rates  proposed  in  the 
NPRM  because  the  expense  is  so  small 
relative  to  the  total  rate  (approximately 
six  tenths  of  one  percent).  "Therefore  the 
SLSDC  does  not  believe  such  a  change 
would  be  worthwhile  for  this  NPRM.  If 
there  are  large-scale  purchases  of  ECDIS 
equipment  in  future  years,  these 
expenses  would  be  better  candidates  for 
capitalization. 

One  commenter  questioned  the  use  of 
Internal  Revenue  Service  guidelines  for 
the  recognition  of  expenses  and  argued 
that  $49,500  in  disallowed  pilot  boat 
lease  expenses  and  $5,400  in  disallowed 
property  lease  expenses  should  be 
reinstated  into  the  District  2  expense 
base.  The  commenter  believes  that  all 
disallowed  expenses  should  qualify 
because  they  are  reasonable  and 
necessary  for  the  provision  of  pilotage 
service.  The  SLSDC  reviewed  these 
expenses  and  has  decided  to  accept  the 
opinion  of  the  independent  audit  firm 
hired  for  the  purposes  of  this 
ratemaking.  The  independent  audit  firm 
believed  the  disallowed  ex{}enses  were 
excessive  based  on  the  accepted 
auditing  practice  of  comparison  to 
expenditures  of  similar  businesses  in 
the  same  locality,  and  the  SLSDC  has 
left  those  expenses  out  of  the  rate  base 
for  District  2. 

Two  commenters  believe  that  the 
NPRM  did  not  account  for  increases  in 
operating  expenses  (e.g.,  social  security, 
medicare,  etc.)  that  come  with  increases 
in  the  niunber  of  pilots  and/or  increases 
in  pilotage  operations.  These 
commenters  are  incorrect,  the  NPRM 
did  take  these  factors  into  account  and 
an  explanation  of  how  operating 
expenses  were  adjusted  for  these  factors 
was  contained  in  the  NPRM  (see  61  FR 
50261  Step  I.D.). 

Three  commenters  disagreed  that 
master  compensation  was  1.5  times  all 
salary  and  benefits  as  proposed  in  the 
NPRM.  Commenters  provided  detailed 
information,  including  W-2  tax 
information,  showing  that  a  more 
accurate  approximation  of  master  wages 
is  1.5  times  mate  salary,  plus  mate 
benefits.  One  commenter  also  provided 
a  separate  calculation  that  indicated 
ma.ster  compensation  should  be 
approximately  $106,000.  After 
reviewing  the  available  figures,  the 
SLSDC  believes  that  master  salary  is 
closest  in  comparison  to  1.5  times  mate 
salary,  plus  mate  benefits.  Using  this 
method,  the  calculations  in  this  final 
rule  are  based  on  a  figure  of  $92,290  for 
mate  compensation  and  $131,213  for 


master  compensation  (representing 
$116,767  for  salary  and  $14,446  for 
benefits). 

One  commenter  believed  mate 
compensation  included  funds  for 
workmen's  compensation,  insurance 
and  social  security,  and  these  expenses 
should  be  disallowed  iirom  pilotage 
district  operating  costs.  The  SLSDC 
disagrees  because  the  figure  used  by  the 
SLSDC  for  mate  benefits  does  not 
include  the  ascribed  items. 

One  commenter  believed  that  profits 
from  related  entities  of  each  pilot . 
association  should  be  counted  towards 
pilot  compensation.  In  effect  this  is  how 
such  profits  are  counted  after  deduction 
for  expenses  and  return  on  investment. 

Five  commenters  complimented  the 
SLSDC  and  the  Office  of  Great  Lakes 
Pilotage  on  the  NPRM,  believing  the 
SLSDC  did  a  fair  and  equitable  job  of 
applying  the  ratemaking  methodology. 
C)ne  commenter,  however,  believes  the 
SLSDC  applied  the  ratemaking 
methodology  inconsistently  and  did  not 
follow  the  published  methodology.  The 
commenter  argues  that  the  number  of 
pilots  were  calculated  without  regard  to 
federal  regulations.  The  commenter 
believes  the  regulations  require  the 
Director  to  include  mandatory  rest 
hours  when  calculating  the  number  of 
pilots.  The  SLSDC  does  not  believe  the 
NPRM  was  inconsistent  or  contradicted 
the  ratemaking  methodology.  The 
federal  regulations  were  followed  as  per 
Step  2.A.  of  Appendix  A  to  part  407  of 
Title  33,  Code  of  Federal  Regulations, 
which  states  that  the  number  of  pilots 
will  be  calculated  based  on  projected 
bridge  hours. 

One  commenter  believes  the 
ratemaking  methodology  does  not 
require  pilotage  rates  to  be  set  on  an 
area  by  area  basis.  The  commenter 
suggests  that  rates  be  set  by  district  and 
divided  evenly  among  areas  within  each 
district.  The  SLSDC  believes  the  method 
proposed  by  the  commenter  is 
contradictory  to  the  requirements  of  the 
ratemaking  methodology  [see  33  CFR 
§  407.10(b)  and  Part  407,  Appendix  A, 
Step  7).  The  suggested  change  is  not 
adopted. 

One  commenter  believes  that  the 
proposed  increase  in  rates  would  have 
a  substantial  impact  on  a  significant 
number  of  small  entities.  However,  the 
commenter  only  mentions  twelve  small 
entities  that  might  be  afiected,  with  no 
details  on  how  much  these  entities 
could  be  effected.  Lacking  any  evidence 
to  the  contrary,  the  SLSDC  disagrees 
that  the  proposed  increases  would  have 
a  substantial  impact  on  a  significant 
number  of  small  entities. 

One  commenter  believes  the  Director 
should  set  pilotage  rates  separate  from 


UMI 
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the  calculations  detailed  in  the  Great 
Lakes  pilotage  ratemaking  methodology 
in  order  to  arrive  at  a  more  fair  and 
equitable  rate.  The  SLSDC  disagrees  that 
the  rate  calculations  are  unfair  or 
imreasonable  and  both  this  final  rule 
and  the  Great  Lakes  Pilotage  Ratemaking 
Methodology  have  been  established  by 
public  rulemaking,  with  ample 
opportunity  for  public  input.  The 


ratemaking  methodology  was  the  subject 
of  a  separate  rulemaking  which  took 
several  years  to  develop  and  involved 
extensive  public  comment.  The  final 
changes  to  the  Great  Lakes  Pilotage 
Ratemaking  Methodology  were 
published  as  a  final  rule  in  the  Federal 
Register  on  May  9. 1996.  (61  FR  21081). 
The  time  for  commenting  on  the 
methodology  is  long  expired.  This 

Table  D 


rulemaking  serves  to  implement  the 
methodology,  not  reopen  the 
methodology  for  comment  and  change. 

Rate  Calculations 

Based  on  the  changes  discussed 
above,  the  step-by-step  calculations  for 
each  pilotage  area  are  summarized  in 
the  following  tables: 


Step  1:  Projection  of  operating  expenses 

Step  2:  Projection  of  target  pitot  compensation 

Step  3:  Projection  of  revenue  

Step  4:  Calculation  of  investment  base  

Step  5:  Determination  of  target  rate  of  return  on  investment 

Step  6:  Adjustment  determination , 

Step  7:  Adjustment  of  pilotage  rates 


Total  District  1 


$354,561 

$1 .287,651 

$1,532,401 

$232,890 

7.72% 

$1,660,191 

1.08 


Area  I.St. 

Lawrence 

River 


$226,919 

$918,491 

$1,057,356 

$149,050 

7.72% 

$1,156,917 

1.09 


Area  2,  Lake 
Ontario 


$127,642 

$369,160 

$475,045 

$83,840 

7.72% 

$503,274 

1.06 


Table  E 


Step  1:  Projection  of  operating  expenses 

Step  2:  Projection  of  target  pilot  compensation 

Step  3:  Projection  of  revenue  

Step  4:  Calculation  of  investment  t>ase  

Step  5:  Determination  of  target  rate  of  return  on  investment 

Step  6:  Adjustment  determination 

Step  7:  Adjustinent  of  pilotage  rates „ 


Total  Distiict  2 


$1,148,410 

$1,642,367 

$2,371,548 

$265,488 

7.72% 

$2,821,272 

1.19 


Area  4  Lake 
Erie 


$447,880 
$461,450 
$924,904 
$103,540 
7.72% 
$921,223 
1.00 


Area  5,  Soutti 
East  Shoal  to 
Port  Huron,  Ml 


$700,530 

$1,180,917 

$1,446,644 

$161,948 

7.72% 

$1,900,049 

1.31 


Table  F 


Step  1:  Projection  of  operating  expenses „ 

Step  2:  Projection  of  target  pik>t  compensation 

Step  3:  Prelection  of  revenue 

Step  4:  Calculation  of  investment  base  „ 

Step  5:  Detennination  of  target  rate  of  return  on  investment 

Step  6:  Adjustment  determination 

Step  7:  Adjustment  of  pik>tage  rates 


Total  District  3 


$1,159,099 

$2,278,362 

$3,262,301 

$119,823 

7.72% 

$3,446,711 

1.06 


Area  6.  Lakes 

Huron  and 

Michigan 


$602,731 

$1,199,770 

$1,696,396 

$62,308 

7.72% 

$1,807,311 

1.07 


Area  7,  St. 
Mary's  River 


$266,593 

$524,852 

$750,329 

$27,559 

7.72% 

$793,572 

1.06 


Area  8.  Lake 
Superior 


$289,775 

$553,740 

$815,576 

$29,956 

7.72% 

$845328 

1.04 


As  summarized  in  the  tables  A,  B  and 
C  above,  the  SLSDC  amends  the  pilotage 
rates  foimd  in  33  CFR  §§  404.405-410 
by  increasing  pilotage  rates:  9%  in  Area 
1: 6%  in  Area  2;  0%  in  Area  4;  31%  in 
Area  5;  7%  in  Area  6;  6%  in  Area  7;  and 
4%  in  Area  8.  For  the  pilotage  rates  in 
33  CFR  §§  404.420.  404.425  and 
404.428,  which  are  paid  in  all  pilotage 
areas,  the  SLSDC  amends  those  sections 
by  increasing  these  rates  11%,  which  is 
the  aggregate  increase  for  the  pilotage 
rate  increase  in  all  areas. 

Regulatory  Evalaation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 


States  and  therefore.  Executive  Order 
12866  does  not  apply.  The  Great  Lakes 
Pilotage  Act  (46  U.S.C.  §9305)  provides 
that  the  Secretary  may  make  agreements 
with  the  appropriate  agency  of  Canada 
to  prescribe  joint  or  identical  pilotage 
rates  and  charges.  The  Secretary  of 
Transportation  and  the  Minister  of 
Transport  of  Canada  have  signed  a 
Memorandum  of  Agreement  concerning 
Great  Lakes  Pilotage  dated  January  18, 
1977,  section  7  of  which  provides  that 
the  Secretary  and  the  Minister  will 
provide  for  the  establishment  of 
identical  rates,  charges  and  any  other 
conditions  or  terms.  The  terms  of  this 
rulemaking  have  been  discussed  with 


the  cognizant  agency  of  Canada,  the 
Great  Lakes  Pilotage  Authority,  which 
has  voiced  no  objections. 

This  proposed  regulation  has  also 
been  evaluated  under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  considered  to  be  substantive  but 
nonsignificant  under  those  procedures. 
All  previous  pilotage  rate  rulemakings 
have  been  considered  nonsignificant 
except  for  the  interim  pilotage  rate 
adjustment  of  June  5. 1992.  (57  FR 
23955).  This  interim  adjustment  was 
necessary  because  a  new  rate 
methodology  was  being  designed  and 
was  significant  because  the  interim  rate 
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adjustment  was  put  in  before  the 
methodology  was  completed.  The  rate 
methodology  has  now  been  completed 
and  33  CFR  §407. 1(b)  requires  that 
pilotage  rates  be  reviewed  annually. 

The  economic  impact  of  this 
rulemaking  is  expected  to  be  minimal  so 
that  a  full  economic  evaluation  is  not 
warranted.  Fees  for  Great  Lakes 
registered  pilotage  service  are  paid 
almost  excnisively  by  foreign  vessels. 
Therefore,  the  effect  of  the  proposed 
increase  in  Great  Lakes  pilotage  rates 
will  be  borne  almost  exclusively  by 
foreign  vessels  operators,  not  U.S. 
entities. 


Regulatory  Flexibility  Act 
Determination 

The  SLSEX:  certifies  that  this 
proposed  regulation,  if  adopted,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  rule  does  not 
impose  unfunded  mandates  or 
requirements  that  will  have  any  impact 
on  the  quality  of  the  human 
environment.  The  number  of  small 
entities  that  the  SLSDC  believes  will  be 
directly  affected  by  this  rule  are  three 
U.S.  pilot  associations.  The  pilot 
associations  will  be  positively  affected 
by  this  rulemaking,  and  as  discussed 
above  under  "Regulatory  Evaluation," 
the  SLSDC  expects  the  impact  of  this 
proposed  rule  to  be  minimal  for  other 
small  entities.  Since  the  vast  majority  of 
pilotage  fees  are  paid  by  foreign  vessels, 
any  resulting  costs  will  be  borne  almost 
exclusively  by  foreign  vessel  operators. 
The  alternative  of  not  increasing 
pilotage  rates  would  have  a  negative 
impact  on  the  three  small  entity  U.S. 
pilot  associations. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321,  et  seq.)  because  it  is  not  a  major 
federal  action  significantly  aH^ecting  the 
quality  of  the  human  enviromnent. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Corporation  has  analyzed  this 
proposal  imder  the  principles  and 
criteria  in  Executive  Order  12612  and 
has  determined  that  this  proposal  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  Parts  404  and 
407 

Administrative  practice  and 
procedure.  Great  Lakes,  Navigation 
(water).  Penalties,  Reporting  and 
recordkeeping  requirements.  Seamen. 

For  reasons  set  out  in  the  preamble, 
the  SLSDC  amends  Part  404  and  407  of 
Title  33  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  404— {AMENDED] 

1.  The  authority  citation  for  part  404 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  6101,  7701,  8105, 
9303.  9304;  49  CFR  1.45, 1.52.  33  CFR 
404.105  also  is  issued  under  the  authority  of 
44  U.S.C.  3507. 

2.  Section  404.400  (a)  and  (c)  are 
revised  to  read  as  follows: 

§  404.400    Calculation  of  pilotage  units  and 
determination  of  weighting  factor. 

***** 

(a)  Pilotage  unit  computation: 
Pilot  Unit=(LengthxBreadthxDepth)/ 

283.17  (measured  in  meters) 
Pilot  Unit=(LengthxBreadthxDepth)/ 

10.000  (measured  in  feet) 
•        •        •        *        * 

(c)  The  charge  for  pilotage  service  is 
obtained  by  multiplying  the  weighting 
factor,  obtained  from  paragraph  (b)  of 
this  section  by  the  appropriate  basic  rate 
specified  in  §§ 404.405,  404.407. 
404.410.  404.420  and  404.425. 

3.  Section  404.405  is  revised  to  read 
as  follows: 


§  404.405    Basic  rates  and  charges  on  the 
St  Lawrence  River  and  Lalce  Ontario. 

Except  as  provided  in  §  404.420,  the 
following  basic  rates  are  payable  for  all 
services  and  assignments  performed  by 
U.S.  registered  pilots  in  the  St. 
Lawrence  River  and  Lake  Ontario. 

(a)  Area  1  (Designated  Waters): 


Service 


Basic  Pilotage 


Each  Lock  Transited 
Hartx>r  Movage  


St.  Lawrence  River 


$8  per  Kilometer  or 

$13  per  Mile.^ 
$171.1 
$562.1 


1  The  minimum  laasic  rate  for  assignment  of 
a  pilot  in  the  St.  Lawrence  River  is  $374  arxj 
the  maximum  baste  rate  for  a  through  trip  is 
$1,643. 


(b)  Area  2  (Undesignated  Waters): 

Service 

Lake 
Ontario 

Six  Hour  Period  

$294 

Dodcing/Undocldng 

$280 

4.  Section  404.407  is  added  to  read  as 
follows: 

§  404.407    Basic  rates  and  charges  on  Lain 
Erie  and  the  navigable  waters  from 
Southeast  Shoal  to  Port  Huron,  Ml. 

Except  as  provided  in  §  404.420.  the 
following  basic  rates  are  payable  for  all  . 
services  and  assignments  performed  by 
U.S.  registered  pilots  on  Lake  Erie  and 
the  navigable  waters  from  Southeast 
Shoal  to  Port  Huron.  MI. 

(a)  Area  4  (Undesignated  Waters): 


Lake 

Erie 

Service 

(East  of 
South- 
east 
Shoai) 

Buffak) 

Six  Hour  Period 

$3?? 
248 

$322 

Dodting/Undocking  

248 

Any  Point  on  the  Niag- 

ara River  betow  the 

Black  Rock  Lock 

WA 

633 

(b)  Area  5  (Designated  Waters): 


Any  point  or^in 

Southeast 
Shoal 

Toledo  or 

any  port  on 

Lake  Erie 

west  of 

Southeast 

Shoal 

Detroit  river 

Detroit  pitot 
boat 

St  Ciair 
river 

Toledo  or  any  port  on  Lake  Erie  west  o(  Souit>-east  Shoai 

$988 

'1.720 

'1.^201 

988 

715 

$583 
'1.993 

N/A 
1.282 

988 

$1,282 

1.293 

1.293 

583 

N/A 

$988 

1.005 

1.293 

N/A 

N/A 

N/A 

Port  Huron  Change  Point „ 

St  Ciair  River  

$715 

583 

1.293 

1.293 

Detroit  or  Windsor  or  the  Detroit  River 

Detroit  pitol  boat  

'  When  pitots  are  not  changed  at  the  Detroit  Pitot  Boat 


UMI 
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5.  Section  404.410  is  revised  to  read 
as  follows: 


(a)  Area  6  (Undesignated  Waters): 


§404.410    Basic  ratm  and  Charges  on 
Lakes  Huron,  MicMgan  and  Superior  and 
the  SL  Mary's  Rhwr. 

Except  as  provided  in  §404.420,  the 
following  basic  rates  are  payable  for  all 


services  and  assignments  performed  by 
U.S.  registered  pilots  on  Lakes  Huron, 
Michigan,  and  Superior  and  the  St. 
Mary's  River. 


Service 


Six  Hour  Period 

Docking/undocking »»"!!!!!!'!!!!!!!!!!!"!!"!!!!!!!!!!.""!" 

(b)  Area  7  (Designated  Waters): 

Area 

GrosCap 

Algoma  Steel  Corporation  Wharf  at  Sautt  Ste.  Marie,  Ontario 

Arty  point  in  Sautt  Ste.  Marie.  Ontario  except  the  Algoma  Steel  Corporatwn  Wharf 

Sault  Ste.  Marie.  Michigan _ 

Harbor  Movage „ _,'_"| 

(c)  Area  8  (Undesignated  Waters): 


Lakes 

Huron  and 

Michigan 


$269 
256 


Detour 

GrosCap 

Any  Hartxx 

$1,317 

1,317 

1,105 

1,105 

N/A 

N/A 
$496 
496 
496 
N/A 

N/A 
N/A 
N/A 
N/A 
$496 

Service 


Six  Hour  Period 

Docking/undocking i!."!!!!!!!!!!!!!.."!."!!!!!!!!!!!!!."! 

6.  Section  404.420  is  revised  to  read  as  follows: 
§  404.420    Cancellation,  delay  or  intarruption  in  rendition  of  servioes. 


Lakes  Su- 
perior 


S261 
249 


(a)  Except  as  provided  in  this  section, 
whenever  the  passage  of  a  ship  is 
interrupted  and  the  services  of  a  U.S. 
pilot  are  retained  during  the  period  of 
the  interruption  or  when  a  U.S.  pilot  is 
detained  on  board  a  ship  after  the  end 
of  an  assignment  for  the  convenience  of 
the  ship,  the  ship  shall  pay  an 
additional  charge  calculated  on  a  basic 
rate  of  $51  for  each  hour  or  part  of  an 
hour  diuing  which  each  interruption  or 
detention  lasts  with  a  maximum  basic 
rate  of  $807  for  each  continuous  24-hour 
period  during  which  the  interruption  or 
detention  continues.  There  is  no  charge 
for  an  interruption  or  detention  caused 
by  ice,  weather  or  traffic,  except  during 
the  period  beginning  the  1st  of 
December  and  ending  on  the  8th  of  the 
following  April.  No  diarge  may  be  made 
for  an  interruption  or  detention  if  the 
total  interruption  or  detention  ends 
during  the  6-hour  period  for  which  a 
charge  has  been  made  under  §§  404.405 
through  404.410. 

(b)  When  the  departure  or  movage  of 
a  ship  for  which  a  U.S.  pilot  has  been 
ordered  is  delayed  for  the  convenience 
of  the  ship  for  more  than  one  hour  after 
the  U.S.  pilot  reports  for  duty  at  the 
designated  boarding  point  or  after  the 
time  for  which  the  pilot  is  ordered, 
whichever  is  later,  the  ship  shall  pay  an 


additional  charge  calculated  on  a  basic 
rate  of  $51  for  each  hour  or  part  of  an 
hour  including  the  first  hour  of  the 
delay,  with  a  maximum  basic  rate  of 
$807  for  each  continuous  24-hour 
period  of  the  delay. 

(c)  When  a  U.S.  pilot  reports  for  duty 
as  ordered  and  the  order  is  cancelled, 
the  ship  shall  pay: 

(1)  A  cancellation  charge  calculated 
on  a  basic  rate  of  $305; 

(2)  A  charge  for  reasonable  travel 
expenses  if  Oie  cancellation  occurs  after 
the  pilot  has  commenced  travel;  and 

(3)  If  the  cancellation  is  more  than 
one  hour  after  the  pilot  reports  for  duty 
At  the  designated  boarding  point  or  after 
the  time  for  which  the  pilot  is  ordered, 
whichever  is  later,  a  charge  calculated 
on  a  basic  rate  of  $51  for  each  hour  or 
part  of  an  hour  including  the  first  hour, 
with  a  maximiun  basic  rate  of  $807  for 
each  24-hour  jieriod. 

§404.425   [Amendod] 

7.  Section  404.425  is  amended  by 
revising  the  term  "§§404.405,  404.410, 
and  404.420"  to  read  "§§  404.405, 
404.407,  404.410  and  404.420". 

8.  Section  404.428  is  revised  to  read 
as  follows: 


§404.428    Baste  rstas  and  charges  for 
carrying  a  U.&  pilot  beyond  normal  change 
point  or  for  boarding  at  other  than  the 
normal  boarding  point 

If  a  U.S.  pilot  is  carried  beyond  the 
normal  change  point  or  is  unable  to 
board  at  the  normal  boarding  point,  the 
ship  shall  pay  at  the  rate  of  $312  per  day 
or  part  thereof,  plus  reasonable  travel 
expenses  to  or  from  the  pilot's  base. 
These  charges  are  not  applicable  if  the 
ship  utilizes  the  services  of  the  pilot 
beyond  the  normal  change  point  and  the 
ship  is  billed  for  these  services.  The 
change  points  to  which  this  section 
applies  are  designated  in  §404.450. 

PART  407— {AMENDED] 

9.  The  authority  citation  for  Part  407 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  8105.  9303,  9304;  49 
CTR  1.52. 

10.  Appendix  A  to  Part  407,  Step  l.C. 
and  Step  5(2)  are  revised  to  read  as 
follows: 

Appendix  A  to  Part  407— Ratemaking 
Analjrses  and  Methodology 
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Step  I.e. — Adjustment  for  Inflation  or 
Deflation 

(1)  In  making  projections  of  future 
expenses,  expenses  that  are  subject  to 
inflationary  or  deflationary  pressures 
are  adjusted.  Costs  not  subject  to 
inflation  or  deflation  are  not  adjusted. 
Annual  cost  inflation  or  deflation  rates 
will  be  projected  to  the  succeeding 
navigation  season,  reflecting  the  gradual 
increase  or  decrease  in  costs  throughout 
the  year.  The  inflation  adjustment  will 
be  based  on  the  preceding  year's  change 
in  the  Consumer  Price  Index  for  the 
North  Central  Region  of  the  United 
States. 


Step  5:  Determination  of  Target  Rate  of 
Return  on  Investment 

•        •        *        •        • 

(2)  The  allowed  Retimi  on  Investment 
(ROI)  is  based  on  the  preceding  year's 
average  annual  rate  of  return  for  new 
issues  of  high  grade  corporate  securities. 

Issued  at  Washington,  D.C.  on  February  4, 
1997. 

Saint  Lawrence  Seaway  Development 
Corporation 

Gail  C  McOoiuld, 

Administrator. 

IFR  Doc.  97-3176  Filed  2-7-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

PB  Docket  No.  95-117;  FCC  96-425] 

Satellite  Application  and  Licensing 
Procedures 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  has  adopted 
rules  and  policies  to  streamline 
application  and  licensing  requirements 
for  satellite  space  and  earth  stations 
imder  the  Commission's  rules  regarding 
satellite  communications.  Among  other 
things,  the  Commission  waives  the 
construction  permit  requirement  for 
satellite  s{>ace  stations  and  modifles  the 
hcense  term  for  temporary  fixed  earth 
stations  and  the  implementation  period 
for  Very  Small  Aperture  Terminal 
("VSAT")  earth  stations.  The  Report  and 
Order  amends  minor  modifications  for 
earth  station  and  inclined  orbit 
operations  of  space  stations,  and 
application  and  licensing  forms. 
EFFECTIVE  DATE:  The  adopted  rule 
changes  will  become  effective  upon 


approval  by  the  Office  of  Management 
and  Budget  of  the  modified  information 
collection  requirements,  but  no  sooner 
than  April  11, 1997.  When  approval  is 
received,  the  Federal  Communications 
Commission  will  publish  a  document 
annoimcing  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tracey  Weisler,  International  Bureau, 
Satellite  Policy  Branch,  (202)  418-0744; 
Frank  Peace,  International  Bureau, 
Satellite  Engineering  Branch,  (202)  418- 
0730;  Kathleen  Campbell,  International 
Bureau.  SateUite  Policy  Branch  (202) 
418-0753.  For  additional  information 
concerning  the  information  collection 
contained  in  this  NPRM  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  IB  Docket  No.  95-117;  FCC 
96-425,  adopted  October  29, 1996  and 
released  December  16, 1996.  The 
complete  text  of  this  Report  and  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (Room  239),  1919 
M  Street.  N.W.  Washington.  D.C,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800,  2100  M  Street,  N.W.. 
Suite  140,  Washington,  D.C.  20037. 

This  Report  and  Order  contains 
modifications  to  approved  collections 
and  will  be  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  Section  3507(d)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(d)).  For 
copies  of  the  submissions  contact 
Dorothy  Conway  at  (202)  418-0217  or 
access  our  fax  on  demand  system  at 
202-418-0177  from  the  handset  on  your 
fax  machine  and  using  the  document 
retrieval  number  6000000.  A  copy  of 
any  comments  filed  with  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  following  address  at  the 
Commission:  Federal  Communications 
Commission,  Records  Management 
Division,  Room  234,  Paperwork 
Reduction  Project,  Washington,  D.C 
20554.  For  further  information  contact 
Judy  Boley,  (202)  418-0210. 

Title:  Streamlining  the  Commission's 
Rules  and  Regulations  for  Satellite 
Application  and  Licensing  Procedures. 

Fonn  No.:  FCC  Form  312. 

Type  of  Review:  Revision  of  existing 
collections. 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses. 

Number  of  Respondents:  1 ,275. 

Estimated  Time  Per  Response:  The 
Commission  estimates  all  respondents 
will  hire  an  attorney  or  legal  assistant  to 
complete  the  form.  The  time  to  retain 
these  services  is  2  hours  per  respondent. 


Total  Annual  Burden:  2,550  hours. 

Estimated  Costs  Per  Respondent:  This 
includes  the  charges  for  hiring  an 
attorney,  legal  assistant,  or  engineer  at 
$150  an  hour  to  complete  the 
submissions.  The  estimated  average 
time  to  complete  the  Form  312  is  10 
hours  per  response.  The  estimated 
average  time  to  complete  space  station 
submissions  is  20  hours  per  response. 
The  estimated  average  time  to  complete 
the  ASIA  submission  is  24  hours  per 
response.  Earth  station  submissions: 
$1935.  ($1500  for  Form  312;  $375 
remainder  of  application;  $60  for 
outside  hire.)  Space  station 
submissions:  $4560  ($1500  for  Form 
312;  $3000  for  remainder  of  submission; 
$60  for  outside  hire).  ASIA  submissions: 
$3,660  ($3,600  for  submission;  $60  for 
outside  hire).  Fee  amoimts  vary  by  type 
of  service  and  application.  Total  fee 
estimates  for  industry:  $4,956,255.00. 
Needs  and  Uses:  In  accordance  with  the 
Communications  Act.  the  information 
collected  will  be  used  by  the 
Commission  in  evaluating  applications 
requesting  authority  to  operate  pursuant 
to  Part  25  of  the  Commission's  rules. 
The  information  will  be  used  to 
determine  the  legal,  technical,  and 
financial  ability  of  the  applicants  and 
will  assist  the  Commission  in 
determining  whether  grant  of  such 
authorizations  are  in  the  public  interest. 

Summary  of  Report  and  Order 

1.  In  light  of  the  evolving  satellite 
technology,  the  Commission, 
commenced  a  review  of  its  operations  in 
order  to  eliminate  outdated  regulations 
and  unnecessary  burdens  that  impede 
the  introduction  of  satellite  services  to 
the  public  and  the  efficient  processing 
of  satellite  applications  and  licenses.  As 
a  result  of  this  review,  the  Commission 
created  the  International  Bureau.  Soon 
after  its  creation,  the  new  International 
Bureau  held  a  roundtable  discussion  in 
February  1995  with  representatives  of 
industry  and  members  of  the  public  to 
solicit  suggestions  on  ways  to  improve 
satellite  application  and  licensing 
policies  and  procedures.  Many  of  the 
recommendations  made  during  that 
roundtable  discussion  were 
incorporated  in  Notice  of  Proposed 
Rulemaking  to  streamline  satellite 
licensing  procedures.  Notice  of 
Proposed  Rulemaking.  60  FR  46252, 
September  9, 1995. 

2.  The  Report  and  Order  amends  or 
eliminates  existing  requirements,  and 
codifies  in  Part  25  of  the  Commission's 
rules,  various  technical  and  procedural 
policies  and  guidelines  that  have  not  yet 
been  specifically  codified.  Among  other 
things,  the  Commission  waives  the 
construction  permit  requirement  for 
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satellite  space  stations;  increases  the 
license  term,  from  one  year  to  ten  years, 
for  temporary  fixed  earth  stations 
operating  in  the  C-band;  eliminates  the 
four  year  implementation  period  for 
VSATs  allowing  VSAT  licensees  to 
construct  their  network  over  the  course 
of  their  ten  year  license  term;  eliminates 
the  annual  reporting  requirement  for 
VSATs;  simplifies  the  earth  and  space 
station  application  process  by  revising 
and  consolidating  FCC  Forms  430,  493, 
702,  and  704;  eliminates  redundant 
reporting  requirements  for  earth  and 
space  stations;  allows  earth  station 
operators  to  make  minor  technical 
modifications  to  their  stations  without 
prior  authorization  from  the 
Commission;  and  allows  satellites  to 
operate  in  inclined  orbits  without  prior 
authorization  from  the  Commission. 

3.  Given  the  large  outlay  of  capital 
and  long-term  planning  necessary  to 
establish  sateUite  systems,  it  is 
necessary  to  ensure  that  potential 
applicants  and  service  providers  are  not 
hampered  by  unnecessary  and 
sometimes  redundant  regulations.  This 
action  by  the  Commission  recognizes 
the  need  of  the  satellite  industry  to 
operate  in  an  environment  defined  by 
growth,  innovation,  efficiency,  and 
competition. 

Ordering  Clauses 

4.  Accordingly,  it  is  ordered  that  Part 
25  of  the  Commission's  rules,  47  CFR 
Part  25,  the  Commission's  forms,  and 
the  Commission's  policies  are  amended 
as  s{>ecified  in  this  Report  and  Order. 

5.  It  is  further  ordered  that  the 
amendments  to  Part  25  of  the 
Commission's  rules,  47  CFR  Part  25,  the 
Commission's  forms  and  the 
Commission's  policies  as  specified  in 
this  Report  and  Order  will  become 
effective  upon  approval  by  the  Office  of 
Management  and  Budget  of  the  revised 
information  collection  requirements 
adopted  herein,  but  no  sooner  than 
April  11, 1997.  This  action  is  taken 
pursuant  to  Sections  4  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154,  303(r),  and 
Section  201(c)  of  the  Communications 
Satellite  Act  of  1962. 47  U.S.C.  721(c). 

Final  Regulatory  Flexibility  Analysis 

6.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
(RFA),  an  biitial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
in  IB  Docket  95-117.  Written  comments 
on  the  proposals  in  the  Notice, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  were  requested. 
The  Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 


Report  and  Order  conforms  to  the  RFA, 
as  amended  by  the  contract  With 
America  Advancement  Act  of  1996 
(CWAAA),  Public  Law  104-121, 110 
Stat.  847  (1996).  < 

7.  The  Regulatory  Flexibility  Act 
(RFA),  first  enacted  in  1980,  recognizes 
that  the  size  of  a  business  or 
organization  has  a  bearing  on  its  ability 
to  comply  with  federal  regulations  and 
forces  the  government  to  ensure  that 
their  regulations  do  not  unduly  inhibit 
the  ability  of  small  businesses  to 
compete.  ^ 

/.  Need  for  and  Objectives  of  the  Rules 

8.  With  this  Report  and  Order  the 
Commission  eliminates  a  number  of 
application  and  licensing  requirements 
for  satellite  and  earth  stations  under 
Part  25  of  our  rules.  The  last  substantial 
review  of  our  satelUte  regulations 
occurred  in  the  late  1980's.  Much  has 
changed  in  the  industry  since  then, 
necessitating  a  modification  of  Part  25 
of  our  rules. 

9.  In  this  proceeding,  the  Commission 
adopts  rule  changes  and  deletions  that 
promote  efficiency  and  innovation  in 
the  licensing  and  use  of  the 
electromagnetic  spectrum.  These 
modified  rules  reflect  the  changing 
nature  of  the  satellite  industry  and 
remove  unnecessary  regulatory  burdens 
from  large  and  small  service  providers. 

10.  The  Commission's  objective  is  to 
identify  and  eliminate  outdated  and 
cumbersome  regulations,  to  reduce 
unnecessary  paperwork,  and  to  increase 
efficiency  in  this  market  which  is 
expected  to  grow,  worldwide,  from 
$13.8  to  $37  billion  in  revenue  by  the 
year  2000.'  This  objective  is  consistent 
with  the  Commission's  continuing  effort 
to  review  and  revise,  as  necessary,  its 
rules.  In  addition,  we  expect  these  rule 
changes  to  aid  in  the  development  of 
competitive  and  innovative 
telecommunications  systems. 

//.  Summary  of  Significant  Issues  Raised 
by  the  Public  Comments  in  Response  to 
the  IRFA 

11.  No  comments  were  received  in 
direct  response  to  the  Initial  Regulatory 
Analysis.  However,  a  cross  section  of 
satellite  industry  members,  including 
two  self-identified  small  entities,  CTA 
Incorporated  (CTA)  and  Orion  Network 
Systems,  Inc.  (Orion),  filed  comments  to 
the  NPRM  and,  in  general,  strongly 
supported  the  proposed  changes. 


m.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which 
Rule  Will  Apply 

12.  The  Commission  has  not 
developed  a  definition  of  small  entities 
relevant  to  satellite  services  Ucensees. 
Therefore  the  applicable  definition  of 
small  entity  in  the  satellite  services 
industry  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  Communications 
Services  "Not  Elsewhere  Classified."* 
This  definition  provides  that  a  small 
entity  is  expressed  as  one  with  $11 
million  or  less  in  annual  receipts. 
According  to  Census  Bureau  data,  there 
are  848  firms  that  fall  under  the  category 
of  Communications  Services,  Not 
Elsewhere  Classified.  Of  those, 
approximately  775  reported  annual 
receipts  of  $11  million  or  less  and 
qualify  as  small  entities.^  The  Census 
Bureau  category  is  very  broad  and 
commercial  satellite  services  constitute 
only  a  subset  of  its  total. 

13.  £)escribing  and  estimating  the 
number  of  small  entities  these  rules  will 
impact  is  made  difficuh  by  a  number  of 
factors.  First  of  all,  information  from  the 
Satellite  Industry  Association  and 
financial  analysts  who  specialize  in  this 
market  indicate  there  are  few  firms  that 
could  be  traditionally  thought  of  as 
small  businesses.  They  point  to  the  fact 
that  this  is  a  capital  intensive  industry 
that  requires  "significant  partner 
funding  and/ or  contract  commitments 
prior  to  approaching  commercial 
financing  sources."^  In  addition, 
estimates  of  employment  in  the 
commercial  satellite  service  industry, 
another  measure  of  small  business 
status,  can  vary  widely.' 

14.  There  are,  however,  a  number  of 
firms  who  identify  themselves  as  small 
entities  including:  Columbia 
Communications  Corp.,  CTA,  Mobile 
Communications  Holdings,  Inc.  (MCHI), 
Orion,  TelQuest  Ventures,  L.LC,  and 
possibly  others.  Several  of  these 
companies  have  submitted  comments  to 
the  Commission's  Section  257 
proceeding  to  identify  and  eliminate 
market  entry  barriers  for  small 


I  Subtitle  n  of  the  CWAAA  is  "The  Small 
Business  Regulatory  Enforcement  Fairness  Act  of 
1996"  (SBREFA).  codified  at  5  U.S.C  601  et  seq. 

'See  "A  Guide  to  the  Regulatory  Flexibility  Act" 
(U.S.  Small  Business  Administration)  N4ey  1996. 

'  Source:  A.T.  Kearny,  Industry  Reports. 


'13  (7R  121.201.  Standard  Industrial 
CUssiricalion  (SIC)  Code  4899. 

'  U.S.  Bur«au  of  the  Census.  U.S.  Department  of 
Commerce.  1992  Census  of  Transportation. 
Communications,  and  Utilities,  UC92-S-1.  Subject 
Series.  Establishment  and  Firm  Size,  Table  2D, 
Employment  Size  of  Firms:  1992.  SIC  Code  4899 
(issued  May  1995). 

•See  "Financing  the  Final  Frontier  Funding 
Commercial  Space  Activities"  Bear  Stearns.  Global 
Space  ft  Satellite  Finance  Report. 

''  American  Mobile  Satellite  Corp.  is  reported  to 
have  45  employees  by  the  Satellite  Industry 
Association:  317  employees  by  Satellite  Industry 
Analyst  "BZW". 
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business  8  and  as  previously  noted,  two 
of  these  Hnns  filed  comments  in  this 
proceedine. 

15.  While  no  reh'able  estimate  exists 
of  the  niunber  of  small  businesses  to 
which  these  rule  changes  will  apply,  to 
the  extent  that  a  business  could  be 
identified  as  a  small  entily,  we  believe 
that  these  proposed  rules  will  have  a 
positive  e^ect  on  their  ability  to 
compete  in  this  business  sector  by 
eliminating  imnecessary  regulatory 
burdens  and  constraints. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping  and  ckher  Compliance 
Requirements 

16.  The  proposed  rules  will  eliminate 
the  need  for  the  filing  of  approximately 
thirty-six  space  station  construction 
permits:  fi^een  3ig(d)  waiver  requests; 
five  Mobile  Satellite  Station  (MSS)  earth 
station  construction  permits;  six  STAs 
and  two  modification  applications  for 
operation  of  space  stations  in  inclined 
orbit,  400  license  renewals  for 
temporary  fixed  earth  stations,  25 
applications  for  extension  of  time  to 
complete  construction  of  a  Very  Small 
Aperttire  Terminal  (VSAT)  network,  and 
300  applications  for  minor  modification 
annually. 

17.  In  addition,  the  proposed  rules 
would  consolidate  the  satellite 
application  information  ciurently 
collected  fiY)m  Forms  702,  704,  493  and 
430  into  a  single  form.  This  streamlines 
the  Commission's  satellite  application 
and  licensing  procedures,  making  the 
entire  process  more  user-friendly  and 
allowing  for  faster  provision  of  service 
to  end  users.  In  addition  to  the  new, 
consolidated.  Form  312,  this  item  lays 
the  groimdwork  for  the  eventual 
development  of  an  electronic  filing 
system  that  will  streamline  and 
automate  processing  further. 

18.  The  Commission  also  plans  to 
make  technical  databases,  software,  and 
other  data  available  on  the  Internet  as 
well  as  through  the  International  Bureau 
reference  room.  These  actions  should 
significantly  reduce  the  cost  of 
compliance,  specifically  in  the  areas  of 
staff  time,  recordkeeping,  regulatory  and 
legal  fees. 

V.  Significant  Alternatives  and  Steps 
Taken  By  Agency  to  Minimize 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 
Consistent  With  Stated  Objectives 

19.  The  Commission  considered  all 
alternatives  submitted  by  commenters. 
We  accepted  those  that  lead  to 
simplification,  clarification  and 
streamlining  of  the  rules.  We  rejected 


those  inconsistent  with  streamlining 
objectives.  For  instance  we  rejected 
Loral  Qualcomm's  suggestion  that  we 
defer  action  on  waiver  of  construction 
permit  requirements.'  The  elimination 
of  the  construction  permit  waiver  was 
strongly  supported  by  CTA,  who  urged 
the  Commission  "to  move  forward 
expeditiously  with  the  elimination  of 
the  construction  permit  requirement."  'o 
We  agreed  with  CTA  and  others  that 
this  action  will  reduce  delay  and 
increase  flexibility  for  all  entities. 

20.  Other  actions  proposed  in  this 
proceeding  seek  to  reduce  industry  costs 
and  minimize  negative  economic 
impacts  and  will  benefit  the  efforts  of 
any  small  businesses  who  may  ciurerUly 
be  operating  in  this  industry  or  those 
who  seek  to  enter.  Indeed,  since  the 
Report  and  Order  significantly  reduce 
administrative,  regulatory  and 
paperwork  burdens  these  rule  changes 
will  have  a  positive  effect  on  small 
entities ^d  supports  our  objective  to 
eliminate  outdated  and  cumbersome 
regulations,  reduce  unnecessary 
paperwork,  and  increase  efficiency  in 
the  satellite  services  market. 

21.  We  proposed  a  number  of  rule 
changes  that  could  prove  beneficial  to 
any  identifiable  small  entity  or 
entrepreneurs  providing  satellite 
services.  These  actions  not  only  reduce 
administrative  burdens  but  also  they 
provide  businesses  with  increased 
flexibility  in  their  operations  and  are 
consistent  with  oiu*  public  interest 
mandate  under  the  Communications 
Act. 

22.  For  instance,  as  previously  noted, 
we  will  eliminate  the  construction 
permit  requirement.  This,  in  turn,  will 
diminish  the  administrative  burdens  on 
applicants  and  the  potential  delays 
associated  with  the  processing  of 
construction  permit  applications  and 
requests  for  Section  319(d)  waivers.  We 
rejected  suggestions  to  delay 
implementation  of  this  policy  and 
suggestions  to  require  notice  that 
construction  had  begun.  The 
construction  waiver  will  allow 
companies  to  move  forward  with 
business  plans  at  their  own  risk. 

23.  We  will  increase  the  license 
renewal  term  for  C-band  transportables. 
This  allows  applicants  to  engage  in 
long-term  Inisiness  planning  and 
reduces  the  administrative  and 
regulatory  burdens  associated  with 
processing  license  renewals  and  could 
provide  significant  benefits  to  small 
entities. 

24.  We  will  eliminate  the 
requirements  that  a  VSAT  applicant 


complete  construction  of  its  network 
within  forty  eight  months  of  the  date  we 
grant,  and  instead,  permit  VSAT 
licensees  to  complete  construction  over 
the  course  of  their  ten-year  license  term. 
As  with  the  extended  license  renewal 
term  for  C-band,  the  extended 
construction  term  vtnll  serve  small 
entities  and  entrepreneiu^  because  it 
allows  greater  flexibility  in  financial 
and  construction  planning. 

25.  We  will  allow  licensees  making 
minor  modifications  to  simply  notify  us 
by  letter  within  thirty  days  after  the 
modifications  are  completed — 
eliminating  the  need  to  gain  prior 
authorization  from  the  Commission. 

26.  We  will  eliminate  unnecessary 
and  redundant  requirements  for  space 
station  applications  including 
"estimated  annual  revenue 
requirements."  Deleting  this 
requirement  eliminates  controversy 
surrounding  confidentiality  of  sensitive 
business  information  and  will  reduce 
the  niunber  of  petitions  for 
confidentiality  filed  with  the 
Commission  and  the  associated  labor 
hours  and  legal  fees. 

27.  We  will  eliminate  the  bandwidth 
limitation  for  digital  VSAT  carriers  and 
will  not  impose  bandwidth  limitations 
on  other  carriers.  A  change  supported 
by  another  self-identified  small  entity — 
Orion." 

28.  We  will  adopt  ASIA  (Adjacent 
Satellite  Interference  Analysis),  a  widely 
used  computer  database  as  the  standard 
program  for  analyzing  interference  with 
regard  to  earth  station  applications.  This 
database  will  be  made  available  via  the 
Internet  and  the  International  Bureau 
reference  room. 

29.  Orion  expressed  concern  in  their 
comments  that  the  ASIA  database  has 
not  proven  to  be  the  industry  standard 
and  that  reporting  requirements  "could 
impinge  upon  the  proprietary  interests 
of  various  satellite  operators."  '^  In 
response  we  noted  that  in  1985,  the 
Reduced  Orbital  Spacings  Advisory 
Committee,  comprised  of  both 
goveminent  and  industry 
representatives,  pronounced  ASIA  as 
the  generally  accepted  procedure  for 
calculating  adjacent  satellite 
interference. '3  In  order  to  protect 
proprietary  information  we  plan  to 
present  the  database  information  on  an 
aggregate  basis.  This  will  allow  the 
Commission  to  increase  public 
accessibility  of  information  while 
mamtaining  transparent  regulatory 
functions. 


*GN  Docket  96-113. 


*Coininaots  of  Loral  Qualcomm  at  p.  3. 
">CTA  reply  comments  at  p.  2. 


■  ■  Comments  of  Orion  at  p.  4. 
■>  Comments  of  Orion  at  p.  5. 
>^See  Supra  at  N66. 
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30.  We  believe  that  the  rules,  as 
modified  by  this  Report  and  Order, 
reflect  the  minimum  requirements 
necessary  to  carry  out  our  duties  under 
the  Communications  Act  and  other 
Federal  statutes  including  the 
Regulatory  Flexibility  Act.  We  will, 
however,  in  the  future  continue  to 
consider  alternatives  with  the  objective 
of  eliminating  unnecessary  regulations 
and  minimizing  economic  impact  on 
small  businesses. 

VI.  Commission's  Outreach  Efforts  to 
beam  of  and  Respond  to  the  Views  of 
Small  Entities  Pursuant  to  5  U.S.C.  609 

31.  This  rulemaking  reflects  a  new. 
collaborative,  approach  to  reinventing 
the  classic  regulatory  structure.  Prior  to 
issuing  the  Notice  in  this  proceeding 
and  this  Report  and  Order.  Commission 
staff  worked  closely  with  interested 
industry  members  to  analyze  in  detail 
each  administrative  and  technical 
aspect  of  the  FCC's  Part  25  rules 
governing  satellite  application  and 
licensing  procedures. 

32.  Beginning  in  1994  the 
International  Bureau  has  held  a  series  of 
roundtable  discussions  with  industry 
and  the  public  and  issued  public  notices 
soliciting  ideas  for  streamlining 
licensing.  All  entities  and  interested 
parties  were  invited  to  participate  and  a 
nimiber  of  initiatives,  including  this 
proceeding  resulted.  Indeed,  through 
our  "Open  Skies"  policy,  the  FCC  seeks 
to  encourage  new  players  by  allowing 
any  business,  regardless  of  size,  who  has 
a  plan  and  the  ability  to  implement  the 
plan,  a  fair  chance  to  succeed  in  the 
satellite  service  market. 

Vn.  Report  to  Congress 

33.  The  Commission  shall  send  a  copy 
of  this  Final  Regulatory  Flexibility 
Analysis,  along  with  this  Report  and 
Order,  to  Congress  pursuant  to  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  5  U.S.C. 
801(a)(1)(A). 

List  of  Subjects  in  47  CFR  Part  25 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements,  Satellites. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  25  of  the  Commission's  Rules  and 
Regulations  (Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations)  is 
amended  as  follows: 


PART  25-SATELUTE 
COMMUNICATIONS 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  Sees.  25.101  to  25.601  issued 
under  Sec.  4,  48  Stat.  1066,  as  amended;  47 
U.S.C.  154.  hiterpret  or  apply  sees.  101-104, 
76  Stat.  419-427;  47  U.S.C  701-744;  47 
U.S.C  554. 

2.  Section  25.113  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  and  (f)  and  adding 
new  paragraph  (g)  to  read  as  follows: 

§25.113    Construction  permits,  station 
licenses,  launch  auttiority. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section  or  in  §  25.131, 
construction  permits  must  be  obtained 
for  all  fixed,  temporary  fixed  or  mobile 
earth  stations  governed  by  this  part. 
Simultaneous  application  for  a 
construction  permit  and  station  license 
may  be  made  for  all  earth  station 
facilities  governed  by  this  part. 

(b)  Construction  p)ennits  are  not 
required  for  fixed,  temporary  fixed  or 
mobile  satellite  earth  stations  that 
operate  with  INTELSAT  or  INMARSAT 
space  stations  or  for  fixed,  temporary 
fixed  or  mobile  earth  stations  that 
operate  with  U.S.-licensed  space 
stations.  Construction  of  such  stations 
may  commence  prior  to  grant  of  a 
license  at  the  applicant's  own  risk. 
AppUcants  must  comply  with  the 
provisions  of  47  CFR  1.1312  relating  to 
environmental  processing  prior  to 
commencing  construction. 

*        *        •        »        » 

(f)  Construction  permits  are  not 
required  for  U.S.-licensed  space 
stations.  Construction  of  such  stations 
may  commence,  at  the  applicant's  own 
risk,  prior  to  grant  of  a  license.  Prior  to 
commencing  construction,  however, 
applicants  must  netify  the  Commission 
in  writing  that  they  plan  to  begin 
construction  at  their  own  risk. 

(g)  A  launch  authorization  and  station 
license  (i.e.,  ofwrating  authority)  must 
be  appUed  for  and  granted  before  a 
space  station  may  be  launched  and 
operated  in  orbit.  Request  for  launch 
authorization  may  be  included  in  an 
application  for  space  station  license. 
However,  an  application  for  authority  to 
launch  and  operate  an  on-ground  spare 
satellite  will  be  considered  to  be  a 
newly  filed  application  for  cut-off 
purposes,  except  where  the  space 
station  to  be  launched  is  determined  to 
be  an  emergency  replacement  for  a 
previously  authorized  space  station  that 
has  been  lost  as  a  result  of  a  launch 
failure  or  a  catastrophic  in-orbit  failure. 

3.  Section  25.114  is  revised  as  to  read 
as  follows: 


{25.114   Applications  for  apace  station 
authorizations. 

(a)  A  comprehensive  proposal  shall  be 
submitted  for  each  proposed  space 
station  on  FCC  Form  312,  Main  Form, 
together  along  with  attached  exhibits  as 
described  in  paragraph  (c)  of  this 
section.  If  an  applicant  is  proposing 
more  than  one  space  station, 
information  common  to  all  space 
stations  may  be  submitted  in  a 
consohdated  system  proposal. 

(b)  Each  application  for  a  new  or 
modified  space  station  authorization 
must  constitute  a  concrete  proposal  for 
Commission  evaluation,  although  the 
applicant  may  propose  alternatives  that 
increase  flexibility  in  accommodating 
the  satellite  in  orbit.  Each  application 
must  also  contain  the  formal  waiver 
required  by  Section  304  of  the 
Communications  Act,  47  U.S.C.  304. 
The  technical  information  for  a 
proposed  satellite  system  need  not  be 
filed  on  any  prescribed  form  but  should 
be  complete  in  all  pertinent  details.  The 
format  of  the  applications  should 
conform  to  the  specifications  of  §  1.49  of 
this  chapter. 

(c)  The  following  information  in 
narrative  form  shall  be  contained  in 
each  application: 

(1)  Name,  address,  and  telephone 
number  of  the  applicant; 

(2)  Name,  adcuess,  and  telephone 
number  of  the  person(s),  including 
counsel,  to  whom  inquiries  or 
correspondence  should  be  directed; 

(3)  Type  of  authorization  requested 
(e.g.,  launch  authority,  station  license, 
modification  of  authorization); 

(4)  General  description  of  overall 
system  facilities,  operations  and 

.  services; 

(5)  Radio  fiequencies  and  polarization 
plan  (including  beacon,  telemetry,  and 
telecommand  functions),  center 
firequency  and  polarization  of 
transponders  (both  receiving  and 
transmitting  frequencies),  emission 
designators  and  allocated  bandwidth  of 
emission,  final  amplifier  output  power 
(identify  any  net  losses  between  output 
of  final  amplifier  and  input  of  antenna     . 
and  specify  the  maximum  EIRP  for  each 
anteima  beam),  identification  of  which 
antenna  beams  are  connected  or 
switchable  to  each  transponder  and 
TT&C  function,  receiving  system  noise 
temperature,  the  relationship  between 
satellite  receive  antenna  gain  pattern 
and  gain-to-temperature  ratio  and 
saturation  flux  density  for  each  antenna 
beam  (may  be  indicated  on  antenna  gain 
plot),  the  gain  of  each  transponder 
channel  (between  output  of  receiving 
antenna  and  input  of  transmitting 
antenna)  including  any  adjustable  gain 
step  capabilities,  and  predicted  receiver 
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and  transmitter  channel  filter  response 
characteristics; 

(6)(i)  For  satellites  in  geostationary- 
satellite  orbit,  orbital  location,  or 
locations  if  alternatives  are  proposed, 
requested  for  the  satellite,  the  factors 
that  support  such  an  orbital  assignment, 
the  range  of  orbital  locations  fro^ 
which  adequate  service  can  be  provided 
and  the  basis  for  determining  that  range 
of  orbital  locations,  and  a  detailed 
explanation  of  all  factors  that  would 
limit  the  orbital  arc  over  which  the 
satellite  could  adequately  serve  its 
expected  users; 

(ii)  For  satellites  in  non-geostationary- 
sateUite  orbits,  the  number  of  space 
stations  and  applicable  information 
relating  to  the  number  of  orbital  planes, 
the  inclination  of  the  orbital  plane(s), 
the  orbital  period,  the  apogee,  the 
perigee,  the  argument(s]  of  perigee, 
active  service  arc(s),  and  right  ascension 
of  the  ascending  node(s);  and 

(iii)  For  1.6/2.4  GHz  Mobile-Satellite 
Service  space  stations,  the  feeder  link 
frequencies  requested  for  the  satellite, 
together  with  the  demonstration 
reauired  by  §  25.203  (j)  and  (k); 

(7)  Predicted  space  station  antenna 
gain  contour{s)  for  each  transmit  and 
each  receive  antenna  beam  and  nominal 
orbital  location  requested.  These 
contour(s)  should  be  plotted  on  an  area 
map  at  2  dB  intervals  down  to  10  dB 
below  the  peak  value  of  the  parameter 
and  at  5  dB  intervals  between  10  dB  and 
20  dB  below  the  peak  values,  with  the 
peak  value  and  sense  of  polarization 
clearly  specified  on  each  plotted 
contour; 

(8)  A  description  of  the  types  of 
services  to  be  provided,  and  the  areas  to 
be  served,  including  a  description  of  the 
transmission  characteristics  and 
performance  objectives  for  each  type  of 
proposed  service,  details  of  the  link 
noise  budget,  typical  or  baseline  earth 
station  parameters,  modulation 
parameters,  and  overall  link 
performance  analysis  (including  an 
analysis  of  the  effects  of  each 
contributing  noise  and  interference 
source); 

(9)  For  satellites  in  geostationary- 
satellite  orbit,  accuracy  with  which  the 
orbital  inclination,  the  antenna  axis 
attitude,  and  longitudinal  drift  will  be 
maintained; 

(10)  Calculation  of  power  flux  density 
levels  within  each  coverage  area  and  of 
the  energy  dispersal,  if  any,  needed  for 
compliance  with  §  25.208; 

(11)  Arrangement  for  tracking, 
telemetry,  and  control; 

(12)  Physical  characteristics  of  the 
space  station  including  weight  and 
dimensions  of  spacecraft,  detailed  mass 
(on  groimd  and  in-orbit)  and  power 


(beginning  and  end  of  life)  budgets,  and 
estimated  operational  lifetime  and 
reliability  of  the  space  station  and  the 
basis  for  that  estimate; 

(13)  Detailed  information 
demonstrating  the  financial 
qualifications  oTthe  applicant  to 
construct  and  launch  the  proposed 
satellites.  Applications  shall  provide  the 
financial  information  required  by 

§  25.140  (b)  through  (e).  §  25.142(a)(4). 
or  §  25.143(b)(3),  as  appropriate; 

(14)  A  clear  and  detailed  statement  of 
whether  the  space  station  is  to  be 
operated  on  a  common  carrier  basis,  or 
whether  non-common  carrier 
transactions  are  proposed.  If  non- 
common  carrier  transactions  are 
proposed,  describe  the  nature  of  the 
transactions  and  specify  the  number  of 
transponders  to  be  offered  on  a  non- 
common  carrier  basis; 

(15)  Dates  by  which  construction  will 
be  commenced  and  completed,  launch 
date,  and  estimated  date  of  placement 
into  service; 

(16)  Public  interest  considerations  in 
support  of  grant; 

(17)  Applications  for  authorizations 
for  domestic  fixed-satellite  space 
stations  shall  also  include  the 
information  specified  in  §  25.140: 

(18)  Applications  for  authorizations  in 
the  Radiodetermination  Satellite  Service 
shall  also  include  the  information 
specified  in  §  25.141; 

(19)  Applications  for  authorizations  in 
the  Mobile-Satellite  Service  in  the 
1545-1559/1646.5-1660.5  MHz 
frequency  bands  shall  also  provide  all 
information  necessary  to  comply  with 
the  policies  and  procedures  set  forth  in 
Rules  and  Policies  Pertaining  to  the  Use 
of  Radio  Frequencies  in  a  Land  Mobile 
Satellite  Service,  2  FCC  Red  485  (1987) 
(Available  at  address  jn  §0.445  of  this 
chapter.); 

(20)  Applications  to  license  multiple 
space  station  systems  in  the  non-voice, 
non-geostationary  mobile-satellite 
service  under  blanket  operating 
authority  shall  also  provide  all 
information  specified  in  §  25.142;  and 

(21)  Applications  for  authorizations  in 
the  1.6/2.4  GHz  Mobile-Satellite  Service 
shall  also  provide  all  information 
specified  in  §  25.143. 

(d)  Applicants  requesting  authority  to 
launch  and  operate  a  system  comprised 
of  technically  identical,  non- 
geostationary  satellite  orbit  space 
stations  may  file  a  single  "blanket" 
application  containing  the  information 
specified  in  paragraph  (c)  of  this  section 
for  each  representative  space  station. 

4.  Section  25.115  is  revised  to  read  as 
follows: 


§  25.1 15    Application  for  earth  station 
authorizations. 

(a)  Transmitting  earth  stations.  Except 
as  provided  under  §  25.113(b), 
Commission  authorization  must  be 
obtained  for  authority  to  construct  and/ 
or  operate  a  transmitting  earth  station. 
Applications  shall  be  filed  on  FCC  Form 
312,  Main  Form  and  Schedule  B,  and 
include  the  information  specified  in 
§25.130. 

(b)  Receive-only  earth  stations. 
Applications  to  license  or  register 
receive  only  earth  stations  shall  be  filed 
on  FCC  Form  312.  Main  Form  and 
Schedule  B.  and  conform  to  the 
provisions  of  §25.131. 

(c)  Large  Networks  of  Small  Antennas 
operating  in  the  12/14  GHz  bands  with 
U.S.  satellites  for  domestic  services. 
Applications  to  license  small  antenna 
network  systems  operating  in  the  12/14 
GHz  frequency  band  under  blanket 
operating  authority  shall  be  filed  on 
FCC  Form  312,  Main  Form  and 
Schedule  B,  for  each  large  (5  meters  Or 
larger)  hub  station,  and  Schedule  B  for 
each  representative  type  of  small 
antenna  (less  than  5  meters)  operating 
within  the  network. 

(d)  User  transceivers  in  the  NVNG  and 
1.6/2.4  GHz  Mobile-Satellite  Service 
need  not  be  individually  licensed. 
Service  vendors  may  file  blanket 
applications  for  transceivers  units  using 
FCC  Form  312,  Main  Form  and 
Schedule  B.  and  specifying  the  nimiber 
of  units  to  be  covered  by  the  blanket 
hcense.  Each  application  for  a  blanket 
license  under  this  section  shall  include 
the  information  described  in  §25.135. 

5.  Section  25.117  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§25.117    Modification  of  station  license. 

(a)  Except  as  provided  for  in  §  25.118 
(Modifications  not  requiring  prior 
authorization),  no  modification  of  a 
radio  station  governed  by  this  part 
which  affects  the  parameters  or  terms 
and  conditions  of  the  station 
authorization  shall  be  made  except 
upon  application  to  and  grant  of  such 
application  by  the  Commission.  No 
license  modification  will  be  required  if 
the  licensee  seeks  to  access  another 
U.S.-licensed  fixed  satellite  provided: 
***** 

6.  Sections  25.118  through  25.120  are 
redesignated  as  §§  25.119  through 
25.121  and  a  new  §  25.118  is  added  to 
read  as  follows: 

S  25.1 18    Modifications  not  requiring  prior 
authorization. 

(a)  Equipment  in  an  authorized  earth 
station  may  be  replaced  without  prior 
authorization  or  prior  notification  if  the 
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new  equipment  is  electrically  identical 
to  the  existing  equipment.  Licensees 
must  notify  the  Commission  using  FGC 
Form  312.  Main  Fwm,  within  30  days 
after  the  new  equipment  is  installed. 

(b)  A  licensee  providing  service  on  a 
private  carrier  basis  may  change  its 
operations  to  common  carrier  status 
without  obtaining  prior  Commission 
authorization.  The  licensee  must  notify 
the  Commission  using  Form  312  within 
30  days  after  the  completed  change  to 
common  carrier  status. 

(c)  Licensees  may  make  changes  to 
their  authorized  earth  stations  without 
obtaining  prior  Commission 
authorization  if  frequency  coordination 
procedures,  as  necessary,  are  complied 
with  in  accordance  with  §25.251.  and 
the  modification  does  not  involve: 

(1)  An  increase  in  EIRP  or  EIRP 
density  (both  main  lobe  and  side  lobe); 

(2)  An  increase  in  transmitted  power; 

(3)  A  change  in  coordinates  of  more 
than  1  second  for  stations  operating  in 
C-Band  or  10.95  to  11.7  GHz; 

(4)  A  change  in  coordinates  of  10 
seconds  or  greater  for  stations  operating 
in  Ku-band;  or 

(5)  An  addition  to  an  antenna  facility, 
including  hub  earth  stations  and  remote 
terminals,  that  is  already  licensed, 
except  for  VSAT  remote  terminals. 

(d)  Licensees  must  notify  the 
Commission  using  FCC  Form  312 
within  30  days  after  the  modification  is 
completed. 

7.  In  newly  redesignated  §  25.119. 
paragraphs  (c),  (d)  and  (f)  are  revised  to 
read  as  follows: 

§  25.1 1 9    Assignment  or  transfer  of  control 
of  station  authorization. 

•        *        »        •        • 

(c)  Assignment  of  license.  FCC  Form 
312.  Main  Form  and  Schedule  A,  shall 
be  submitted  to  assign  voluntarily  (as 
by.  for  example,  contract  or  other 
agreenlfent)  or  involuntarily  (as  by.  for 
example,  death,  bankruptcy,  or  legal 
disability)  the  station  authorization.  In 
the  case  of  involuntary  assignment,  the 
application  should  be  filed  within  10 
days  of  the  event  causing  the 
assignment.  FCC  Form  312.  Main  Form, 
and  Schedule  A  shall  also  be  used  for 
non-substantial  {pro  forma) 
assignments. 

(d)  Transfer  of  control  of  corporation 
holding  license.  FCC  Form  312.  Main 
Form  and  Schedule  A.  shall  be 
submitted  in  order  to  transfer 
voluntarily  or  involuntarily  {dejure  or 
de  facto)  control  of  a  corporation 
holding  any  licenses.  In  the  case  of 
involuntary  transfer  of  control,  the 
applications  should  be  filed  within  10 
days  of  the  event  causing  the  transfer  of 
control.  FCC  Form  312.  Main  Form  and 


Schedule  A  shall  also  be  used  for  non- 
substantial  [pro  forma)  transfers  of 
control. 

*  *        *        •        * 

(f)  Assignments  and  transfers  of 
control  shall  be  completed  within  60 
days  from  the  date  of  authorization. 
Within  30  days  of  consummation,  the 
Commission  shall  be  notified  by  letter  of 
the  date  of  consummation  and  the  file 
numbers  of  the  applications  involved  in 
the  transaction. 

8.  In  newly  redesignated  §25.120.  the 
last  sentence  of  paragraph  (a)  is  revised 
to  read  as  follows: 

§  25.1 20    Application  for  special  temporary 
autftorization. 

(a)  *  *  *  A  copy  of  the  request  for 
special  temporary  authority  also  shall  be 
forwarded  to  the  Commission's  . 
Columbia  Operations  Center  in 
Columbia.  Maryland. 

*  *        •        •        »  ~" 

9.  In  newly  redesignated  §25.121. 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  25.1 21    License  temi  and  renewals. 

(a)  License  term.  Licenses  for  facilities . 
governed  by  this  part  will  be  issued  for 
a  period  of  10  years. 

*  •        •        •        • 

10.  Section  25.130  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  25. 1 30    Filing  requirements  for 
transmitting  earttt  stations. 

(a)  Application  for  a  new  or  modified 
transmitting  earth  station  facility  shall 
be  submitted  on  FCC  Form  312.  Main 
Form  and  Schedule  B.  accompanied  by 
any  required  exhibits. 

*  *        •        »        » 

11.  Section  25.131  is  amended  by 
revising  paragraphs  (a),  (d),  and  (j)  to 
read  as  follows: 

§  25.131    niing  requirementsfor  receive- 
only  earth  stations. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (j)  of  this  section,  applications 
for  a  license  for  a  receive-only  earth 
station  shall  be  submitted  on  FCC  Form 
312,  Main  Form  and  Schedule  B, 
accompanied  by  any  required  exhibits. 

*  »        »        •        * 

(d)  Applications  for  registration  shall 
be  filed  on  FCC  Form  312.  Main  Form 
and  Schedule  B.  accompanied  by  the 
coordination  exhibit  required  by 
§  25.203.  and  any  other  required 
exhibits.  Any  application  that  is 
deficient  or  incomplete  in  any  respect 
shall  be  immediately  returned  to  the 
applicant  without  processing. 

*  •        •        •        * 

(j)  Receive-only  earth  stations 
operating  with  INTELSAT  space 


stations,  or  U.S.-licensed  and  non-U.S. 
space  stations  for  reception  of  services 
ftt)m  other  countries;  shall  file  an  FCC 
Form  312,  Main  Form  and  Schedule  B. 
requesting  a  license  for  such  station. 
Receive-only  earth  stations  used  to 
receive  INTELNET I  services  from 
INTELSAT  space  stations  need  not  file 
for  licenses.  See  Deregulation  of 
Receive-Only  Satellite  Earth  Stations 
Operating  with  the  INTELSAT  Global 
Communications  Satellite  System. 
Declaratory  Ruling.  RM  No.  4845,  FCC 
86-214  (released  May  19, 1986). 

12.  Section  25.134  is  amended  by 
revising  the  first  sentences  of 
paragraphs  (a)  and  (b)  and  adding 
paragraph  (d)  to  read  as  follows: 

§25.134    Licensing  Provisions  of  Very 
Small  Aperture  Terminal  (VSAT)  Networks. 

(a)  All  applications  for  digital  VSAT  . 
networks  with  a  maximum  outbound 
downlink  EIRP  density  of  +6.0  dBW/4 
kHz  per  carrier  and  earth  station 
antennas  with  maximum  input  power 
density  of  - 1 4  dBW/4  kHz  and 
maximum  hub  EIRP  of  78.3  dBW  will  be 
processed  routinely.  •  *  • 

(b)  Each  applicant  for  digital  and/or 
analog  VSAT  network  authorization 
proposing  to  use  transmitted  satellite 
carrier  EIRP  densities  in  excess  of  +6.0 
dBW/4  kHz  and  +13.0  dBW/4  kHz, 
respectively,  and/or  maximum  antenna 
input  power  densities  of  - 14.0  dBW/4 
kHz  and  maximum  hub  EIRPs  of  78.3 
dBW  and  -  8.0  dBW/  4  kHz  per  carrier, 
respectively,  shall  conduct  an 
engineering  analysis  using  the  Sharp,   » 
Adjacent  siatellite  Interference  Analysis 
(ASIA)  program.  •  *  • 

•        •        *        «        » 

(d)  An  application  for  VSAT 
authorization  shall  be  filed  on  FCC 
Form  312,  Main  Form  and  Schedule  B. 
A  VSAT  licensee  applying  to  renew  its 
Ucense  must  include  on  FCC  Form  405, 
the  number  of  constructed  VSAT  units 
in  its  network. 

13.  Section  25.140  is  revised  to  read 
as  follows: 

§25.140    Qualifications  of  fixed-sateilite 
space  station  licensees. 

(a)  New  fixed-satellites  shall  comply 
with  the  requirements  established  in 
Report  and  Order,  CC  Docket  No.  81- 
704  (available  at  address  in  §  0.445  of 
this  chapter.)  Applications  must  also 
meet  the  requirements  in  paragraphs  (b) 
through  (d)  of  this  section.  The 
Commission  may  require  additional  or 
different  information  in  the  case  of  any 
individual  application.  Applications 
will  be  unacceptable  for  filing  and  will 
be  returned  to  the  applicant  if  they  do 
not  meet  the  requirements  referred  to  in 
this  paragraph. 
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(b)  Each  applicant  for  a  space  station 
authorization  in  the  fixed-satellite 
service  must  demonstrate,  on  the  basis 
of  the  documentation  contained  in  its 
application,  that  it  is  legally,  financially, 
technically,  and  otherwise  qualified  to 
proceed  expeditiously  with  the 
construction,  launch  and/or  operation  of 
each  proposed  sf>ace  station  facility 
immediately  upon  grant  of  the  requested 
authorization.  Each  applicant  must 
provide  the  following  information: 

(1)  The  information  specified  in 
§25.114; 

(2)  An  interference  analysis  to 
demonstrate  the  compatibility  of  its 
proposed  system  2  degrees  from  any 
authorized  space  station.  An  applicant 
should  provide  details  of  its  proposed 
r.f.  carriers  which  it  believes  should  be 
taken  into  account  in  this  analysis.  At 

a  minimum,  the  applicant  must  include, 
for  each  type  of  r.f.  carrier,  the  link 
noise  budget,  modulation  parameters, 
and  overall  link  performance  analysis. 
[See,  e.g.,  appendices  B  and  C  to 
Licensing  of  Space  Stations  in  the 
Domestic  Fixed-Satellite  Service 
(available  at  address  in  §  0.445  of  this 
chapter)); 

(3)  The  estimated  costs  of  proposed 
construction  and/or  launch,  and  any 
other  initial  expenses  for  the  space 
station(s);  and 

(4)  Estimated  operating  expenses  for 
one  year  after  launch  of  the  proposed 
space  station(s). 

(c)  Each  application  for  authority  to 
instruct  and/ or  launch  and  operate  a 
space  station  shall  demonstrate  the 
applicant's  current  financial  ability  to 
meet  the  costs  specified  in  paragraphs 
(b)(3)  and  (b)(4)  of  this  section  by 
submitting  the  following  Tinancial 
information  verified  by  affidavit: 

(1)  A  balance  sheet  current  for  the 
latest  fiscal  year  and  documentation  of 
any  financial  commitments  reflected  in 
the  balance  sheet  (such  as,  for  example, 
loan  agreements  and  service  contracts) 
together  with  an  exhibit  demonstrating 
that  the  applicant  has  current  assets  and 
operating  income  sufficient  to  meet  the 
costs  specified  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section.  If  the  applicant  is 
owned  by  more  than  one  corporate 
parent,  it  must  submit  evidence  of  a 
commitment  to  the  proposed  satellite 
program  by  management  of  the 
corporate  parent  upon  whom  it  is 
relying  fbr  financial  resources: 

(2)  If  the  submissions  of  paragraph 
(c)(1)  of  this  section  do  not  reflect 
sufficient  financial  resources  to  meet  the 
costs  specified  in  paragraphs  (b)(3)  and 
(b)(4)  of  this  section,  the  applicant  shall 
submit  additional  information  as  listed 
below: 


(i)  The  terms  of  any  fully  negotiated 
loan  or  other  form  of  credit  arrangement 
intended  to  be  used  to  finance  the 
proposed  construction,  acquisition,  or 
operation  of  the  requested  facilities 
including  such  information  as  the 
identity  of  the  creditor  (or  creditors),  the 
amount  committed,  letters  of 
commitment,  detailed  terms  of  the 
transaction,  including  the  details  of  any 
contingencies,  and  a  statement  that  the 
applicant  complies  with  paragraph  (d) 
of  this  section; 

(ii)  The  terms  of  any  fully  negotiated 
sale  or  placement  of  any  equity  or  other 
form  of  ownership  interest,  including 
the  sale,  or  long-term  lease  for  the 
lifetime  of  the  satellite,  of  proposed 
satellite  transponder  capacity  in  the 
level  of  detail  as  specified  in  paragraph 
(c)(2)(i)  of  this  section; 

(iii)  The  terms  of  any  grant  or  other 
external  funding  commitment  intended 
to  be  used  to  finance  the  proposed 
construction,  acquisition,  or  operation 
of  the  requested  facilities,  including 
such  information  as  the  identity  of  the 
grantor(s),  the  amount  committed, 
letters  of  commitment,  and  detailed 
terms  of  the  transaction,  including  the 
details  of  any  contingencies;  or 

(iv)  Any  financing  arrangements 
contingent  on  further  performance  by 
either  party,  such  as  marketing  of 
satellite  capacity  or  raising  additional 
financing,  will  not  be  considered  in 
evaluating  an  applicant's  financial 
qualifications;  and 

(3)  Whatever  other  information  or 
details  the  Commission  may  require 
with  regard  to  a  specific  application  or 
applicant. 

(d)  Any  loan  or  other  credit 
arrangement  providing  for  a  chattel 
mortgage  or  secured  interest  in  any 
proposed  facility  must  include  a 
provision  for  a  minimum  often  (10) 
days  prior  written  notification  to  the 
licensee  or  permittee,  and  to  the 
Commission,  before  any  such 
equipment  may  be  repossessed  under 
any  default  provision  of  the  agreement. 

(e)  An  applicant  found  to  be  qualified 
pursuant  to  this  section  may  be  initially 
assigned  up  to  two  orbital  locations  in 
each  pair  of  frequency  bands  proposed. 
Authorizations  to  construct  ground 
spares  are  at  the  applicant's  risk  that 
launch  authorization  will  not  be  granted 
by  the  Commission. 

(f)  Each  applicant  found  to  be 
qualified  pursuant  to  this  section  may 
be  assigned  no  more  than  one  additional 
orbital  location  beyond  its  current 
authorizations  in  each  frequency  band 
in  which  it  is  authorized  to  operate, 
provided  that  its  in-orbit  satellites  are 
essentially  filled  and  that  it  has  no  more 
than  two  unused  orbital  locations  for 


previously  authorized  but  unlaimched 
satellites  in  that  band. 

(g)  In  the  event  that  one  or  more 
applications  satisfying  the  requirements 
of  this  section  are  ready  for  grant,  any 
orbital  location  occupied  by  a  satellite 
that  is  determined  to  be  a  part  of  a 
system  that  is  not  essentially  filled  may 
be  cancelled  and  collocation  of  in-orbit 
satellites  may  be  required.  The 
Commission  may  take  this  action  if,  in 
so  doing,  it  would  allow  the  grant  of 
pending  applications  that  satisfy  the 
requirements  of  this  section.  If  a 
cancellation  is  made,  the  licensee  will 
be  afforded  a  period  of  30  days  to  notify 
the  Commission  which  of  its  assigned 
locations  should  be  cancelled. 

14.  Section  25.141  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§25.141    Licensing  provistons  for  ttie 
radiodetermination  satellite  service. 

*  •         •        •        * 

(c)  User  transceivers.  Individual  user 
transceivers  will  not  be  licensed. 
Service  vendors  may  file  blanket 
applications  for  transceiver  units  using 
FCC  Form  312,  Main  Form  and 
Schedule  B,  and  specifying  the  number 
of  units  to  be  covered  by  the  blanket 
license.  Each  application  must 
demonstrate  that  transceiver  operations 
will  not  cause  interference  to  other 
users  of  the  spectrum. 
***** 

15.  Section  25.142  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

%  25.142    Licensing  provisions  (or  ttie  non- 
voice,  non-geostationary  mobile-satellite 
service. 

*  •        •  '     •        • 

(c)  Reporting  requirements.  All 
operators  of  non- voice,  non- 
geostationary  mobile-satellite  service 
systems  shall,  on  June  30  of  each  year, 
file  a  report  with  the  International 
Bureau  and  the  Commission's  Columbia 
Operations  Center  in  Columbia, 
Maryland,  containing  the  following 
information  current  as  of  May  31st  of 
that  year: 

*  *        *      '  •       * 

16.  Section  25.143  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

S  25.1 43    Licensing  provisions  for  ttte  1 M 
2.4  GHz  IMobiie-Sateliite  Service. 

***** 

(e)  Reporting  requirements.  (1)  All 
operators  of  1.6/2.4  GHz  mobile-satellite 
systems  shall,  on  June  30  of  each  year, 
file  with  the  International  Bureau  and 
the  Commission's  Columbia  Operations 
Center,  Colimibia,  Maryland,  a  report 
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containing  the  following  information 
airrent  as  of  May  31st  of  that  year: 

•  •        *        •        * 

17.  Section  25.155  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

125.155    Mutually  exclusive  applications. 

•  *        •        *        » 

(b)  A  space  station  application  will  be 
entitled  to  comparative  consideration 
with  one  or  more  conflicting 
applications  only  if: 

U)  The  application  is  mutually 
exclusive  with  another  application;  and 

(2)  The  application  is  received  by  the 
Commission  in  a  condition  acceptable 
for  filing  by  the  "cut-ofP*  date  specified 
in  a  public  notice. 

18.  Section  25.210  is  amended  by 
revising  the  introductory  text  of 

!>aragraph  (j)  and  revising  paragraph 
j)(3),  to  read  as  follows: 

f  25^10    Technical  raquirements  for 
stations  in  the  Flxetf-^atellite  Service. 


§: 


(j)  All  operators  of  space  stations 
shall,  on  June  30  of  each  year,  file  a 
report  with  the  International  Bureau  and 
the  Commission's  Columbia  Operations 
Center  in  Columbia,  Maryland, 
containing  the  following  information 
current  as  of  May  31st  of  that  year: 
•        •        *        •        • 

(3)  A  detailed  description  of  the 
utilization  made  of  each  transponder  on 
each  of  the  in-orbit  satellites.  This 
description  should  identify  the  total 
capacity  or  the  percentage  of  time  each 
transponder  is  actually  used  for  ^ 
transmission,  and  the  amount  of  unused 
system  capacity  in  the  transponder.  This 
infcmnation  is  not  required  for  those 
transponders  that  are  sold  on  a  non- 
common  cetnier  basis.  In  that  case, 
operators  should  indicate  the  niunber  of 
transponders  sold  on  each  in-satellite 
orbit. 


19.  Section  25.211  is  amended  by 
revising  the  section  heading  and  adding 
paragraph  (d).  to  read  as  follows: 

125.211    Video  Transmissions  In  the  Fhwd- 

SaMllte  Service. 

•        •        •        •        • 

(d)  In  the  6  GHz  band,  an  earth  station 
with  an  equivalent  diameter  of  9  meters 
or  smaller  may  be  routinely  licensed  for 
transmission  of  full  transponder 
services  if  the  maximimi  power  into  the 
antenna  does  not  exceed  450  watts  (26.5 
dBW).  In  the  14  GHz  band,  an  earth 
station  with  an  equivalent  diameter  of  5 
meters  or  smaller  may  be  routinely 
Ucensed  for  transmission  of  fiill 
transponder  services  if  the  maximum 
power  into  the  antenna  does  not  exceed 
500  watts  (27  dBW). 


20.  Section  25.212  is  amended  by 
adding  paragraphs  (c)  and  (d),  to  read  as 
follows: 

§25^12    NarrowlMnd  transmissions  m  the 
nxetf-SateHlte  Service. 
•        *        *        »        » 

(c)  In  the  14  GHz  band,  an  earth 
station  with  an  equivalent  diameter  of 
1.2  meters  or  greater  may  be  routinely 
Ucensed  for  transmission  of  narrowband 
analog  services  with  bandwidths  up  to 
200  kHz  if  the  maximum  input  power 
density  into  the  antenna  does  not 
exceed  -8  dBW/4  kHz  and  the 
maximum  transmitted  satellite  carrier 
EIRP  density  does  not  exceed  13  dBW/ 

4  kHz,  and  for  transmission  of 
narrowband  and/ or  wideband  digital 
services,  if  the  maximum  input  power 
density  into  the  antenna  does  not 
exceed  - 14  dBW/4  kHz  and  the 
maximiun  transmitted  satellite  carrier 
EIRP  density  does  not  exceed  +6.0 
dBW/kHz. 

(d)  In  the  6  GHz  band,  an  earth  station 
with  an  equivalent  diameter  of  4.5 
meters  or  greater  may  be  routinely 
licensed  for  transmission  of  SCPC 
services  if  the  maximum  power 
densities  into  the  antenna  do  not  exceed 
+0.5  dBW/4  kHz  for  analog  SCPC 
carriers  with  bandwidths  up  to  200  kHz. 
and  do  not  exceed  -  2.7  dBW/4  kHz  for 
narrow  and/or  wideband  digital  SCPC 
carriers. 

21.  Section  25.251  is  revised  to  read 
as  follows: 

8M-»1    Spscial  rsquiramsnts  for 
coordination. 

(a)  The  administrative  aspects  of  the 
coordination  process  are  set  forth  in 
§§  21.100(d)  and  21.706  (c)  and  (d)  of 
this  chapter  in  the  case  of  coordination 
of  terrestrial  stations  with  earth  stations, 
and  in  §  25.203  in  the  case  of 
coordination  of  earth  stations  with 
terrestrial  stations. 

(b)  The  technical  aspects  of 
coordination  are  based  on  Appendix  28 
of  the  International 
Telecommunications  Union  Radio 
Regulations  and  certain 
recommendations  of  the  ITU 
Radiocommimication  Sector  ("ITU-R") 
(available  at  the  International  Bureau 
Reference  Center,  Room  102.  2000  M 
Street.  hJW..  Washington,  DC  20554.). 

{125.252  through  25.256    [Removwl] 

22.  Sections  25.252  through  25.256 
are  removed. 

23.  Section  25.272  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

S25.272    General  inter-system 
coordination  proceduras. 


(b)  Each  space  station  licensee  shall 
maintain  on  file  with  the  Commission 
and  with  its  Columbia  Operations 
Center  in  Columbia,  Maryland  a  c\irrent 
listing  of  the  names,  titles,  addresses 
and  telephone  numbers  of  the  points  of 
contact  for  resolution  of  interference 
problems.  •  •  • 

*  •        •        •  -      • 

24.  Section  25.274  is  amended  by 
revising  the  first  sentence  of  paragraph 
(f)  to  read  as  follows: 

125.274    Proceduras  to  be  foOowad  in  the 
event  of  harmhjl  intarferancs. 

(0  At  any  point,  the  system  control 
center  operator  may  contact  the 
Commission's  Columbia  Operations 
Center  in  Columbia.  Maryland  to  assist 
in  resolving  the  matter.  *  •  * 

25.  Section  25.277  is  amended  by 
revising  the  introductory  text  of 
paragraph  (c)  to  read  as  follows: 

S25.277    Temporary  fixed  asrth  station 
opsfsttons. 

•  •        •        •        • 

(c)  The  Ucensee  of  an  earth  station 
which  is  authorized  to  conduct 
temporary  fixed  operations  in  bands 
shared  co-equally  with  terrestrial  fixed 
stations  shall  provide  the  following 
information  to  the  Director  of  the 
Columbia  Operations  Center  at  9200 
Farmhouse  Lane.  Columbia,  Maryland 
21046  and  to  the  licensees  of  all 
terrestrial  facilities  lying  within  the 
coordination  contour  of  the  proposed 
temporary  fixed  earth  station  site  before 
beginning  transmissions: 

26.  A  new  Section  25.280  is  added  to 
subpart  D  to  read  as  follows: 

125.280    mcHnedofMoperaUons. 

(a)  Satellite  operators  may  commence 
operation  in  inclined  orbit  mode 
without  obtaining  prior  Commission 
authorization  provided  that  the 
Commission  is  notified  by  letter  within 
30  days  after  operators  commence.  The 
notification  shall  include: 

(1)  The  operator's  name; 

(2)  The  date  of  commencement  of 
inclined  orbit  operation; 

(3)  The  initial  inclination; 

(4)  The  rate  of  change  in  inclination 
per  year;  and 

(5)  The  expected  end-of-life  of  the 
satelhte  accounting  for  inclined  orbit 
operation. 

.  (b)  Licensees  operating  in  inclined- 
orbit  are  required  to: 

(1)  Perioaically  correct  the  satellite 
altitude  to  achieve  a  stationary 
spacecraft  antenna  pattern  on  the 
surface  of  the  Earth  and  centered  on  the 
satellite's  designated  service  area; 


5932        Federal  Register  /  Vol.  62.  No.  27  /  Monday,  February  10,  1997  /  Rules  and  Regulations 

(2)  Control  all  interference  to  adjacent 
satellites,  as  a  result  of  operating  in  an 
inclined  orbit,  to  levels  not  to  exceed 
that  which  would  be  caused  by  the 
satellite  network  operating  without  an 
inclined  orbit; 

(3)  Not  claim  protection  in  excess  of 
the  protection  that  would  be  received  by 
the  satellite  network  operating  without 
an  inclined  orbit;  and 

(4)  Continue  to  maintain  the  space 
station  at  the  authorized  longitude 
orbital  location  in  the  geostationary 
satellite  arc  with  the  appropriate  east- 
west  station-keeping  tolerance. 

f  25.306    [Redesignatad  as  §25.281] 

27.  Section  25.308  is  redesignated  as 
§  25.281  and  transferred  to  subpart  D. 

Subpart  E— {Ramoved  and  Reserved] 

28.  Subpart  E  is  removed  and 
reserved. 

(FR  Doc.  97-2081  Filed  2-7-97;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubiii-  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart956 
IFV9fr-956-3  PR] 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Establishment 
of  Container  Marking  Requirements 
and  Special  Purpose  Shipment 
Exemptions 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  rule  would  establish 
container  marking  requirements  for  all 
shipments  of  Walla  Walla  Sweet 
Onions,  and  establish  exemptions  from 
assessment  and  container  marking 
requirements  for  certain  special  purpose 
shipments  of  Walla  Walla  Sweet 
Onions.  This  rule  would  contribute  to 
the  efficient  marketing  of  Walla  Walla 
Sweet  Onions  and  assist  in  program 
compliance.  This  rule  was 
recommended  by  the  Walla  Walla  Sweet 
Onion  Committee  (Committee),  the 
agency  responsible  for  the  local 
administration  of  the  marketing  order 
for  sweet  onions  grown  in  the  Walla 
Walla  Valley. 

DATES:  Comments  must  be  received  by 
March  12, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  South 
Building,  P.O.  Box  96456.  Washington, 
DC  20090-6456,  Fax:  (202)  720-5698. 
All  comments  should  reference  the 
docket  number  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 


Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204-2807;  telephone:  (503) 
326-2043;  or  George  J.  Kelhart, 
Marketing  Order  Administration 
■    Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington.  DC  20090-6456; 
telephone:  (202)  690-3919.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S.  Washington. 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax  (202) 720-5698. 
SUPPI.EMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Agreement 
and  Order  No.  956  (7  CFR  Part  956), 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
"  southeast  Washington  and  northeast 
Oregon,  hereinafter  referred  to  as  the 
"order."  This  order  is  authorized  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
proposed  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
poUcies,  unless  they  present  an 
irreconcilable  conflict  with  the 
proposal. 

Tne  Act  provides  that  administrative  . 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
Section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 


review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

The  Committee  meets  regularly 
throughout  each  season  to  consider 
recommendations  for  implementation, 
modification,  suspension,  or 
termination  of  the  regulatory 
requirements  for  Walla  Walla  Sweet 
Onions.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  Committee 
recommendations  in  conjunction  with 
information  submitted  bj^the 
Committee  and  from  other  industry  and 
government  sources. 

The  Committee  met  twice  to 
recommend  adding  container  marking 
requirements  and  exemption  for  special 
purpose  shipments  to  the  marketing 
order's  Subpart— Rules  and  Regulations 
provisions  which  are  authorized  in  the 
order.  Section  956.62  provides  authority 
for  the  Committee,  with  the  approval  of 
the  Secretary,  to  estabUsh  a  method  for 
fixing  the  markings  of  containers  used 
in  the  packaging  or  handling  of  Walla 
Walla  Sweet  Onions.  Further,  based 
upon  recommendations  submitted  by 
the  Committee,  section  956.63  provides 
authority  for  the  Secretary  to  issue 
regulations  in  regard  to  assessment  and 
container  marking  requirements  to 
facilitate  the  handling  of  Walla  Walla 
Sweet  Onions  for  specified  purposes. 

The  Committee  met  October  8,  1996, 
and  recommended  that  all  Walla  Walla 
Sweet  Onions  produced  in  the 
production  area  and  shipped  to  the 
fresh  market  be  packed  in  containers 
marked  with  the  "Genuine  Walla  Walla 
Sweet  Onion"  logo.  The  Committee  also 
recommended  exemption  from 
assessments  for  sweet  onions  shipped  to 
outlets  specified  in  proposed  §  956.163. 

At  its  next  regularly  scheduled 
meeting  November  12. 1996,  the 
Committee  reconfirmed  the 
recommendations  to  establish  container 
marking  requirements  and  exempt 
specified  shipments  from  assessments. 
At  that  meeting,  the  Committee  also 
recommended  exempting  shipments 
specified  in  §956.163  bom  container 
marking  requirements.  This  proposed 
rule  combines  the  recommendations 
from  the  two  Committee  meetings  into 
one  rulemaking  action. 

The  first  proposal  would  establish  in 
§  956. 162  container  marking 
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requirements  under  the  order.  When  the 
Walla  Walla  Sweet  Onion  industry 
began  the  process  of  formulating 
Marketing  Order  956,  a  primary 
objective  was  to  help  promote  product 
identity  at  wholesale,  retail,  and 
consumer  levels,  while  at  the  same  time 
deterring  the  marketing  of  non-sweet 
onions,  or  onions  grown  outside  the 
production  area,  as  Walla  Walla  Sweet 
Onions.  The  Committee  is  authorized  to 
use  a  trademarked  logo  developed  by 
the  Walla  Walla  Sweet  Onion 
Conmiission  and  the  Walla  Walla  Area 
Chamber  of  Commerce.  The  logo  was 
developed  and  patented  by  the  Walla 
Walla  Sweet  Onion  Commission  in 
December  1991,  and  currently  is  widely 
recognized  by  the  onion  industry. 
Provisions  regarding  container  markings 
are  specified  in  proposed  §  956.162. 

The  logo  has  been  used  by  the 
Committee  on  promotional  material  and 
correspondence  since  the  Committee 
obtained  the  license  to  use  it  on  April 
19, 1996.  Ehiring  both  the  subcommittee 
and  the  regular  Committee  meetings 
held  to  develop  the  recommendation  for 
this  proposed  rule,  all  participants 
agreed  that  containers  of  Walla  Walla 
Sweet  Onions  should  be  marked  with 
the  Committee's  registered  logo. 
Discussion  diuing  the  meetings 
indicated  that  product  identity,  just  as 
it  was  during  the  formulation  of  the 
order,  is  still  a  primary  concern  for  both 
promotional  and  compliance  purposes, 
and  that  steps  should  be  taken  to  add 
specific  container  marking  regulations. 

Committee  members,  as  well  as 
industry  participants  at  the  meeting, 
agreed  that  the  use  of  a  widely 
recognized  logo  would  have  a  positive 
effect  on  the  economic  returns  for  the 
entire  industry.  One  of  the  major 
.problems  for  this  industry  has  been  the 
marketing  of  non-Walla  Walla  Sweet 
Onions,  grown  either  in  the  traditional 
production  area  or  outside  of  it,  as 
Walla  Walla  Sweet  Onions.  Committee 
members  believe  that,  after  purchasing 
onions  represented  to  them  as  being 
Walla  Walla  Sweet  Onions,  buyers 
would  rarely  retiuii  to  purchase  more 
due  to  the  lack  of  confidence  such  a  sale 
had  fostered.  This  had,  and  still  has,  the 
effect  of  curtailing  demand  and 
reducing  retiuns  to  producers. 

Some  of  the  handler  members  on  the 
Committee  recommended  that  the 
proposed  regulation  allow  handlers  a 
period  of  time  to  utilize  ourent 
packaging  inventory  before  being 
required  to  use  containers  with  the 
Committee's  logo.  These  individuals 
expressed  concern  that  some  handlers 
may  have  significant  container 
inventory  with  pre-printed  graphics  and 
other  markings.  Comments  by  handlers 


at  the  meeting  indicated  that  the 
expense  and  burden  of  disposing  of 
their  container  inventory,  or, 
ahematively,  adding  decals,  stickers,  or 
stamps  to  the  existing  containers  would 
be  significant.  The  Committee  agreed 
that,  although  handlers  should  make 
every  effort  to  begin  using  the  logo  on 
containers  as  soon  as  possible,  a  grace 
period  of  two  crop  years  would  allow 
adequate  time  for  handlers  to  exhaust 
current  container  inventories.  Proposed 
§  956.162(b)  provides  such  a  grace 
period  for  handlers,  subject  to 
Committee  verification  of  handler 
container  inventories. 

The  Committee  recommended  that  the 
logo  be  clearly  displayed  as  either  a 
decal  or  an  imprint  on  all  containers, 
and  that  there  should  be  no  specific 
requirements  for  the  size  and  color  of 
the  markings.  As  it  is  a  common 
industry  practice  to  ship  onions  in  field 
pack  bulk  bins  containing  more  than 
500  f>ounds  net  weight  from  the  field  to 
road-side  stands  and  farmers'  markets 
where  they  are  bagged  for  resale,  the 
Committee  recommended  that  the 
container  marking  requirement  should 
not  apply  to  shipments  to  these  two 
small  outlets.  This  exemption  is 
specified  in  proposed  §956.163. 

The  container  marking  requirement 
would  contribute  to  the  efficient 
marketing  of  Walla  Walla  Sweet  Onions 
by  ensuring  better  product 
identification,  building  buyer 
confidence,  increasing  returns  to  the 
industry,  and  enhancing  Committee 
compliance  efforts.  During  the  shipping 
season,  the  Committee  manager 
frequently  visits  handling  operations  to 
ensure  that  these  operations  are 
complying  with  marketing  order 
requirements.  Requiring  that  the 
registered  logo  be  displayed  on  the 
container  should  decrease  the  amount  of 
time  the  manager  spends  tracing  and 
tracking  these  onions  to  ensure  that  they 
are  not  onions  from  outside  the 
production  area  being  sold  as  Walla 
Walla  Sweet  Onions. 

The  Committee's  second 
recommendation  would  add  §956.163 
providing  exemptions  for  shipments 
made  to  certain  non-fresh  use  outlets. 
Committee  members  stated  that  most 
Walla  Walla  Sweet  Onions  are  shipped 
into  the  fi-esh  market.  However,  a  small 
percentage  of  the  onions  are  utilized  for 
other  purposes,  including  relief  and 
charitable  organizations,  livestock  feed, 
planting  and  plants,  salad  onions, 
processing,  disposal  of  culls,  and  seed. 
For  the  exemption  to  apply  to 
shipments  made  to  relief  or  charitable 
organizations,  the  Committee  included  a 
provision  in  its  recommendation  that 


such  shipments  must  be  donated  and 
not  sold. 

Proposed  §  956.163  clearly  indicates 
which  shipments  are  exempted  from 
assessments  and  container  marking 
requirements.  This  is  intended  to  lessen 
the  chance  of  confusion  on  the  part  of 
the  regulated  industry  and  alleviate 
potential  administrative  and  compliance 
problems  for  the  Committee,  thereby 
facilitating  the  marketing  of  Walla  Walla 
Sweet  Onions. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  vfill  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  35  handlers 
of  Walla  Walla  Sweet  Onions  subject  to 
regulation  under  the  marketing  order 
and  approximately  60  producers  in  the 
regulated  production  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 

The  region  in  which  Walla  Walla 
Sweet  Onions  are  produced  is  a 
relatively  small  production  area, 
encompassing  only  a  portion  of 
Oregon's  Umatilla  County  and 
Washington's  Walla  Walla  County. 
Produced  on  an  estimated  850  acres,  the 
industry's  total  1996  Walla  Walla  Sweet 
Onion  pack-out  approximated 
20,106,200  pounds.  Based  on 
assessments  collected  on  50-pound 
cartons  or  sacks.  Committee  records  for 
the  1996  season  show  that  18  handlers 
shipped  500  or  fewer  units,  eight 
handlers  shipped  between  500  and 
5.000  units,  four  handlers  shipped 
between  5,000  and  50,000  units,  and 
five  handlers  shipped  between  50,000 
and  100,000  imits. 

Information  provided  by  the 
Department's  Fresh  Fruit  and  Vegetable 
Market  News  officials  in  Yakima, 
Washington,  indicates  that  1996  F.O.B. 
prices  on  jumbo  Walla  Walla  Sweet 
Onions,  packed  in  50-pound  cartons, 
ranged  from  a  high  of  $16.00  early  in  the 
season  to  a  low  at  the  end  of  the  season 
of  $10.00.  On  the  other  end  of  the  scale, 
medium  Walla  Walla  Sweet  Onions, 
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packed  in  50-pound  mesh  sacks,  ranged 
from  early  season,  high  returns  of 
$14.00  per  sack  down  to  a  low  at  the 
season's  conclusion  of  $6.00  per  sack. 
Handlers  have  stated  that  padcing  costs 
average  between  $4.00  and  $5.00  per  50- 
pound  carton,  and  around  $3.00  per  50- 
pound  sack.  Committee  records  indicate 
that  individual  farms  currently  have 
acreage  dedicated  to  the  production  of 
Walla  Walla  Sweet  Onions  ranging  from 
1  to  160  acres. 

About  25  of  the  35  regulated  handlers 
of  Walla  Walla  Sweet  Onions  are  also 
producers  and  generally  pack  their  own 
onions  in  the  field  while  harvesting 
them.  These  onions  are  usually 
marketed  direct  to  consumers  through 
road-side  stands  and  farmers'  markets  or 
through  mail  order  sales.  Only  about  10 
of  these  handlers  own  and  operate 
commercially  sized  packing  facilities 
and  market  the  majority  of  their  onions 
through  large  wholesale  and  retail 
outlets.  Based  on  current  information 
the  majority  of  Walla  Walla  Sweet 
Onion  heindlers  and  producers  may  be 
classified  as  small  entities. 

The  only  alternative  to  this  proposal 
discussed  at  the  meetings  was  to  not 
recommend  the  additions  at  all.  The 
Committee  determined  that  such  an 
alternative  would  not  be  acceptable  to 
the  industry  because  of  the  significant 
benefits  expected  as  a  result  of  the 
proposed  regulations.  Without  container 
marking  requirements,  the  Committee 
believes  the  current  marketing  and 
compliance  problems,  basic  reasons 
behind  the  promulgation  of  the 
marketing  order,  would  not  be 
alleviated.  As  for  the  foregoing  special 
piupose  shipment  exemptions,  the 
Committee  concluded  that  the  absence 
of  a  list  of  shipments  exempt  from 
assessments  and  container  marking 
requirements  would  perpetuate 
confusion  and  compliance  problems,  as 
well  as  increase  the  economic,  reporting 
and  recordkeeping  burden  on  handlers. 

This  proposed  rule  would  provide 
that  containers  of  Walla  Walla  Sweet 
Onions  for  shipment  to  fresh  markets  be 
marked  with  the  Committee's  registered 
logo,  and  that  specified  shipments  of 
Walla  Walla  Sweet  Onions  be  exempt 
from  such  container  marking 
requirements  and  from  assessments. 
This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
handlers  of  Walla  Walla  Sweet  Onions. 
Additionally,  the  benefits  of  this  rule 
are  not  expected  to  be 
disproportionately  greater  or  less  for 
small  handlers  or  producers  than  for 
larger  entities. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 


periodically  reviewed  to  reduce 
information  requirements  and 
dupUcation  by  industry  and  public 
sector  agencies.  The  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  proposed  rule. 

The  Committee's  meetings  were 
widely  publicized  throughout  the 
production  area.  All  interested  persons 
were  invited  to  attend  the  meetings.  The 
Committee  actively  seeks  participation 
in  its  deliberations  at  all  of  its  meetings. 
Both  the  October  8  and  November  12, 
1996,  meetings  were  open  to  the  public 
and  representatives  of  both  large  and 
small  entities  expressed  their  views  on 
these  and  related  issues.  The  majority  of 
the  Committee,  composed  of  six 
producers,  three  handlers,  and  a  public 
member,  represent  small  entities. 
Additionally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
received  within  the  cornment  period 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Sub)ect8  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  Part 
956  be  amended  as  follows: 

PART  95&-SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
Part  956  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674. 

2.  In  part  956,  new  §§  956.162  and 
956.163  are  added  to  read  as  follows: 

S  956.162    ContaiiMr  marMngs. 

Effective  (Insert  date  one  date  after 
day  of  publication  of  the  final  rule  in 
the  Federal  Register),  no  handler  shall 
ship  any  container  of  Walla  Walla  Sweet 
Onions  except  in  accordance  with  the 
following  terms  and  provisions: 

(a)  Each  container  of  Walla  Walla 
Sweet  Onions  shall  be  conspicuously 
marked  with  the  "Genuine  Walla  Walla 
Sweet  Onion"  logo.  The  marking  may  be 
in  the  form  of  a  decal  or  a  stamped 
imprint  of  any  color  and  size:  Provided. 
That  the  decal  or  stamped  imprint  must 
be  placed  in  plain  sight  and  easy  to 
read. 

(b)  Walla  Walla  Sweet  Onions  may  be 
handled  not  subject  to  the  marking 


requirements  of  this  section  when 
handlers  ship  such  onions  pursuant  to 
§956.163,  or  ship  such  onions  in  field 
packed  bulk  bins  containing  more  than 
500  pounds  net  weight  for  sale  to 
roadside  stands  and  farmers'  market 
operators  for  repacking  and  direct 
consumer  sale:  Provided,  That  subject  to 
Committee  verification  of  handler 
container  inventories,  handlers  may  use 
their  existing  inventories  of  unmarked 
containers  until  [Insert  date  two  years 
after  publication  after  the  effective  date 
of  the  final  rule). 

S  956.1 63    Handling  for  speciflad  purposes. 

(a)  Assessment  and  container  marking 
requirements  specified  in  this  part  shall 
not  be  applicable  to  shipments  of  onions 
for  any  of  the  following  purposes: 

(1)  Shipments  of  Walla  Walla  Sweet 
Onions  for  relief  or  to  charitable 
institutions:  Provided,  That  such 
shipments  must  be  donated  and  not  sold 
in  order  for  this  exemption  to  apply: 

(2)  Shipments  of  Walla  Walla  Sweet 
Onions  for  livestock  feed; 

(3)  Shipments  of  Walla  Walla  Sweet 
Onions  for  planting  and  for  plants; 

(4)  Shipments  of  Walla  Walla  Sweet 
Onions  as  salad  onions; 

(5)  Shipments  of  Walla  Walla  Sweet 
Onions  for  all  processing  uses 
including,  pickling,  peeling, 
dehydration,  juicing,  or  other 
processing; 

(6)  Shipments  of  Walla  Walla  Sweet 
Onions  for  disposal; 

(7)  Shipments  of  Walla  Walla  Sweet 
Onions  for  seed. 

Dated:  February  4, 1997. 
Robert  C  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
IFR  Doc.  97-3137  Filed  2-7-97;  8:45  am) 

BUJNQ  CODE  3410-02-# 


Grain  Inspection,  Packers  and 
Stockyards  Administration 

9  CFR  Part  201 
RINOSSO-AASI 

Regulations  Issued  under  the  Packers 
and  Stockyards  Act  Poultry  Grower 
Contracts,  Scales,  Weighing 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Agency  is  considering  the 
need  for  issuing  substantive  regulations 
to  address  concerns  in  the  poultry 
industry  with  respect  to  contract 
payment  provisions  tied  to  the 
performance  of  other  growers,  with 
respect  to  feed  deliveries  to  contract 
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growers,  and  with  respect  to  practices 
and  procedures  related  to  weighing  of 
live  birds  delivered  to  processors.  This 
notice  requests  comments  on  the  need 
for  regulations  and  the  content  of  such 
regulations. 

DATES:  Comments  are  due  on  or  before 
May  12.  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Acting  Deputy  Administrator, 
GIPSA,  Packers  and  Stockyards 
Programs.  Stop  3641, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-3641. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tommy  Morris,  Director.  Packer  and 
Poultry  Division.  (202)  720-7363. 
SUPPt.EMENTARY  INFORMATION:  Currently, 
the  predominant  method  utilized  to  pay 
growers  for  flocks  grown  under  a 
poultry  growing  arrangement  is  based 
on  a  system  which  compares  a  grower's 
results  to  that  of  other  growers  during  a 
specified  time  period.  Many  poultry 
growers  have  repeatedly  expressed 
concern  to  the  Agency  that  comparison 
of  their  production  costs  against 
production  costs  of  other  growers  in 
determining  their  payment  is  unfair. 
Others  in  the  industry  have  suggested 
that  a  comparison  of  the  growout  results 
of  a  group  of  growers  that  have  grown 
birds  during  the  same  time  period  and 
weather  conditions  is  the  most  equitable 
way  to  determine  grower  performance 
and  payment.  Some  growers  are 
opposed  to  a  system  that  bases  their 
payment  on  how  well  or  how  poorly 
their  neighbor  performs,  asserting  that  a 
bias  is  being  created  because  the  initial 
quality  of  production  inputs  are 
exclusively  under  the  control  of  the  live 
poultry  dealer.  Under  this  system  of 
determining  grower  payment, 
consecutive  flocks  grown  by  the  same 
grower  having  similar  production  costs 
could  receive  substantially  different 
payment  amounts  because  of  the  results 
of  other  growers  in  the  settlement  group. 
Growers  have  expressed  exasfwration 
over  this  form  of  settlement  because 
they  have  no  way  of  estimating  in 
advance  bow  much  to  expect  in 
payment. 

Concern  has  also  been  expressed 
about  the  disproportionate  effect  a  small 
flock  may  have  under  a  flock 
comparison  payment  system.  Growers 
have  suggested,  to  ensure  fairness  in 
their  flock's  compensation,  that  all 
results  should  be  weighted.  They  feel 
that  by  weighting  results  in  any  flock 
compensation  program,  smaller  growers, 
who  might  have  an  advantage  in  smaller 
flock  numbers,  would  not  have  an 
undue  influence  on  results. 

The  Agency  is  considering  the  need 
for  a  regulation  that  would  prohibit 


poultry  grower  settlements  that  base 
payment  on  a  comparison  of  other 
growers'  results  and  is  seeking  public 
comment  on  whether  such  a  regulation 
is  needed  and,  if  so,  the  content  of  such 
a  regulation.  Comments  are  also  being 
sought  addressing  the  concept  of 
weighting  the  results  of  relatively  small 
flock  settlements.  Those  opposing  such 
a  regulation  are  encouraged  to  provide 
information  explaining  their  position.  In 
particular,  the  Agency  is  interested  in 
comments  as  to  why  this  settlement 
method  is,  or  is  not,  a  fair,  equitable 
way  of  determining  grower  payment. 

The  weight  of  feed  delivered  to  a 
poultry  grower  during  the  course  of  a   . 
growout  cycle  is  an  integral  part  in 
determining  ultimate  payment  to  the 
grower  under  most  growing  contracts. 
While  many  of  the  scales  used  to  weigh 
feed  deliveries  to  contract  growers  are 
regularly  tested  for  accuracy  and  are 
equipped  with  printing  devices,  there 
are  currently  no  regulations  under  the 
Packers  and  Stockyards  Act  requiring 
feed  scale  testing  or  the  mechanical 
printing  of  feed  tickets.  Likewise,  there 
are  no  Packers  and  Stockyards 
regulations  related  to  the  information 
required  to  be  shown  on  feed  scale 
tickets,  nor  are  there  requirements 
pertaining  to  other  feed  delivery  or 
weighing  documentation. 

A  number  of  poultry  growers  have 
expressed  concern  over  the  lack  of 
regulatory  requirements  relative  to  the 
weighing  of  feed  delivered  during  the 
course  of  a  growout  cycle.  Growers 
assert  that  feed  is  at  times  weighed  on 
scales  that  are  not  certified  as  accurate, 
that  weighing  is  seldom  performed  by 
certified  weighmasters,  and  that  scale 
tickets  sometimes  contain  weights  that 
are  hand  printed  rather  than  printed  by 
a  scale  integrated  printing  device. 

The  Agency  is  considering  the  need 
for  regulations  requiring  periodic  testing 
of  feed  scales,  mechanical  printing  of 
feed  tickets,  and  more  complete  feed 
weighing  and  delivery  documentation. 
Comments  are  being  sought  from  the 
public  regarding  the  need  for  feed 
weighing  regulations  and,  if  needed,  the 
content  of  such  regulations  to  help 
assure  the  accuracy  of  feed  weights. 
Comments  suggesting  that  feed 
weighing  regulations  are  not  needed 
should  include  information  regarding 
safeguards  ciurently  in  place  that  help 
assure  the  accuracy  of  feed  deliveries 
and  feed  returns  at  the  end  of  the 
growout  cycle. 

Essentially  all  poultry  growing 
arrangements  include  live  poultry 
weight  as  a  key  element  in  determining 
grower  payment.  Live  poultry  weight  is 
determined  by  weighing  the  birds  while 
loaded  in  coops  on  flat  bed  trailers 


(gross  weight)  and  subtracting  the 
weight  of  the  trailer  and  empty  coops 
(tare  weight)  to  determine  the  net  or 
grower  pay  weight.  In  order  to 
determine  an  accurate  weight  of  poultry 
for  grower  payment,  both  the  gross 
weight  and  tare  weight  must  be 
accurate.  The  weight  of  the  trailer, 
coops,  and  often  the  tractor  is  included 
in  the  process  of  determining  both  the 
gross  and  tare  weights  that  result  in  the 
live  poultry  weight.  It  is  critical  in 
ascertaining  an  accurate  live  weight  that 
the  weight  of  the  vehicle  remain 
unchanged  between  the  gross  and  tare 
weighings. 

The  weight  of  live  poultry  begins  to 
decrease  when  feed  is  removed  from 
birds  at  the  grower's  farm  and  continues 
to  decline  during  loading,  transporting, 
and  while  being  held  at  the  plant  prior 
to  processing.  Loads  of  poultry  are  held 
for  various  lengths  of  time  prior  to 
processing  and  at  times  are  not 
processed  in  the  order  in  which  they 
arrived  at  the  plant.  Because  of  these 
variables,  the  Agency  believes  that 
prompt  transporting  of  birds  after 
loading  and  immediate  weighing  of  the 
loads  on  arrival  at  the  processing  plant 
or  holding  area  provides  the  most 
accurate  weight  for  grower  payment. 

The  Agency  is  considering  the  need 
for  promulgating  regulations  relative  to 
the  weighing  of  live  poultry  for  grower 
payment.  Comments  are  being  sought 
concerning  the  need  for  such 
regulations  and,  if  needed,  the  content 
of  such  regulations.  In  particular,  the 
Agency  is  interested  in  knowing  how 
such  regulations  could  help  assure  the 
accuracy  of  the  live  poultry  weighing 
process. 

Many  poultry  growers  are  concerned 
that  they  are  in  an  unequal  bargaining 
position  vis-a-vis  integrated  poultry 
companies  and  believe  Tulemaking  is 
necessary  to  provide  growers  with  a 
level  of  assurance  that  their  settlements 
will  be  equitable.  Regulations  involving 
live. poultry  weighing  and  feed  weighing 
and  delivery  documentation  may 
provide  poultry  growers  with  increased 
assurance  that  deliveries  are  weighed 
accurately.  The  Agency  believes  that 
such  rules  would  place  little  increased 
burden  on  live  poultry  dealers.  The 
Agency  also  believes  that  there  would 
be  little  increased  burden  on  live 
poultry  dealers  resulting  from  new 
regulations  prohibiting  grower  flock 
comparison  for  settlement  purposes. 
However,  the  Agency  is  seeking 
comments  from  all  segments  of  the 
industry  regarding  anticipated  benefits 
and/or  burdens,  and  the  cost,  especially 
to  smaller  operations  involving  less  than 
$500,000  in  poultry  annually,  that  may 
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result  from  the  rulemaking  under 
consideration. 

Dated:  February  4, 1997. 
James  R.  Bako-, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
(FR  Doc.  97-3217  Filed  2-7-97;  8:45  am) 
MLUNG  CODE  3410-EN-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart71 

[Airspace  Docket  No.  96-AGL-38] 

Modification  of  Class  E  Airspace; 
Mineral  Point  Wl,  Iowa  County  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Mineral 
Point,  WI.  A  Global  Positioning  System 
(GPS)  standard  instrument  approach 
procedure  (SIAP)  to  Runway  04  has 
been  developed  for  Iowa  County 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  above 
ground  level  (AGL)  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  proposal  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  15. 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGL-7,  Rules 
Docket  No.  96-AGL-38,  2300  East 
Devon  Avenue,  Des  PlaiAes,  Illinois 
60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATKM  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  ^atement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
AGL-38."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  caUing  (202) 267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  fiitiue  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Gass  E  airspace  at  Mineral 
Point,  WI;  this  proposal  would  provide 


adequate  Class  E  airspace  for  operators 
executing  the  GPS  Runway  04  SIAP  at 
Iowa  County  Airport.  Controlled 
airspace  extending  upward  from  700  to 
1200  feet  AGL  is  needed  to  contain 
aircraft  executing  the  approach.  The 
intended  effect  of  this  action  is  to 
provide  segregation  of  aircraft  using 
instrument  approach  procedures  in 
instrument  conditions  from  other 
aircraft  o{)erating  in  visual  weather 
conditions.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts 
thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16. 1996.  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  opterationally  current. 
Therefore  this,  proposed  regulation— (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audioritjr:  49  U.S.C  106(g)  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 
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§71.1    (Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI E5  Mineral  Point,  WI  [Revised] 

Iowa  County  Airport,  WI 

(Lat.  42"53'12"  N,  long.  QO'lS'Sa  "  W) 
Mineral  Point  NDB 
(Ut.  42''53'17"  N,  long.  90*13'35  "  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.2-niile 
radius  of  the  Iowa  County  Airport  and  within 
2.6  miles  each  side  of  the  029°  bearing  from 
the  Mineral  Point  NDB  extending  from  the 
7.2-mile  radius  to  7.4  miles  northeast  of  the 
airport. 
*         *         *         •         • 

Issued  in  Des  Plaines,  Illinois  on  January 
17. 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  97-3235  Filed  2-7-97;  8:45  am) 

BILUNQ  COM  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-4] 

Modification  of  Class  E  Airspace; 
Phillips,  WI,  Price  County  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Phillips,  WI. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 
procedure  (SLAP)  to  Runway  1  and  GPS 
SLAP  to  Runway  19  have  been 
developed  for  Price  County  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
affect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instnunent 
approach  procedures  in  instnunent 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 

DATES:  Comments  must  be  received  on 
or  before  March  15, 1997. 

ADDRESSES:  Send  ccnnments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Coiuisel,  AGL-7,  Rules 
Docket  No.  97-AGL-4,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 


The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-4."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  vrill  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel.  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Office  of 


Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediu^.     * 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Phillips,  WI; 
this  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 
the  GPS  Runway  1  SLAP  and  GPS     ' 
Runway  19  SLAP  at  Price  County 
Airport.  Controlled  airspace  extending 
upward  from  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
frt)m  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71HAMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Anthorily:  49  U.S.C.  106(g),  40103. 40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amendwf] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eartit. 


AGL  WI E5  Phillipt,  WI  [Revisedl 

Price  County  Airport,  WI 

(LaL  45'42'32"N,  long.  90'24'09"W) 
Phillips  NDB 
(Ut.  45M2'12"N,  long.  90»24'42"W) 
That  airspace  extending  upward  firom  700 
feet  above  the  surface  within  a  6.6-mile 
radius  of  the  Price  County  Airport,  and 
within  1.9  miles  each  side  of  the  227"  bearing 
from  the  Phillips  NDB  extending  from  the 
6.6-mile  radius  to  7  miles  southwest  of  the 
airpcHt,  and  within  1.9  miles  each  side  of  the 
060*  bearing  &t>m  the  Phillips  NDB 
extending  from  the  6.6-mile  radius  to  7  miles 
northeast  of  the  airport 
•        *        •        •        • 

Issued  in  Des  Plaines,  Illinois  on  January 
17, 1997. 

Maureen  Woods,. 

hSanager.  Air  Traffic  Division. 

(FR  Doc  97-3233  Filed  2-7-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  97-AQL-q 

Modification  of  Class  E  Airspace; 
Detroit,  m,  Romeo  Airport 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  Class  E  airspace  at  Detroit,  MI. 
A  Global  Positioning  System  (GPS) 
standard  instrument  approach 


procedure  (SIAP)  to  Runway  36  has 
been  developed  for  Romeo  Airport. 
Controlled  airspace  extending  upward 
from  700  to  1200  feet  above  ground 
level  (AGL)  is  needed  to  contain  aircraft 
executing  the  approach.  The  intended 
effect  of  this  proposal  is  to  provide 
segregation  of  aircraft  using  instrument 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
in  visual  weather  conditions. 
DATES:  Comments  must  be  received  on 
or  before  March  15. 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  AGI^7,  Rules 
Docket  No.  97-AGL-5,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  businpss  hours  at  the  Air 
Traffic  Division.  Operations  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue.  Des  Plaines. 
IlUnois. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
particifwte  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
Usted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AGL-5."  The  postcard  will  be  date/time 
stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examinaticm  in  the  Rules  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Assistant  Chief  Counsel,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affeirs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue.  S.W..  Washington.  DC  20591. 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
.interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  Class  E  airspace  at  Detroit,  MI; 
this  proposal  would  provide  adequate 
Class  E  airspace  for  operators  executing 
the  GPS  Runway  36  SL\P  at  Romeo 
Airport.  Controlled  airspace  extending 
upward  fit)m  700  to  1200  feet  AGL  is 
needed  to  contain  aircraft  executing  the 
approach.  The  intended  affect  of  this 
action  is  to  provide  segregation  of 
aircraft  using  instrument  approach 
procedures  in  instrument  conditions 
from  other  aircraft  operating  in  visual 
weather  conditions.  The  area  would  be 
depicted  on  appropriate  aeronautical 
charts  thereby  enabling  pilots  to 
circumnavigate  the  area  or  otherwise 
comply  with  IFR  procedures.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
pubUshed  in  paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subseouently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  r^ulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation— (1) 
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is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
\mder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

-  Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aathority:  49  U.S.C  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  CkHnp.,  p.  389: 14  CFR  11.69. 

f71.1    [Amendwq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  ^et  or  more 
above  the  surface  of  the  earth. 


AGL MIES  Detroit.  MI  (ReviMd]      , 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  43'>00'00"N,  long. 
82°25'00''W;  on  the  Canadian  boundary  to 
lat  43'04'OO'TM,  long.  82''30'0O"W;  to  lat 
42»56'0D^,  long.  83"00'00"W;  to  lat 
42"45tXrN.  long.  83»50'00"W;  to  lat 
42«30'00^,  long.  83*SO'00"W;  to  lat 
42*10'00^,  long  84*00'00"W;  to  lat. 
4rW00^.  long.  83*30'00"W;  thence  east 
along  the  42nd  parallel  to  the  Canadian 
boundary,  thence  along  the  Canadian 
boundary  to  point  of  banning. 
•         •        •        *         • 

Issued  in  Des  Plaines.  Illinois  on  January 
17. 1997. 

Maunen  Woods, 

Manager,  Air  Traffic  Division. 

IFR  Doc.  97-3232  Filed  2-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  153 
[Docket  No.  RM97-1-0001 

Applications  for  Autttorlzation  To 
Construct  Operate,  or  Modify  Facilities 
Used  for  t)ie  Export  or  Import  of 
Natural  Gas 

February  3. 1997. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

StiMMARY:  The  Federal  Energy 
Regulatory  Commission  is  issuing  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
to  amend  the  regulations  codifying  the 
Commission's  responsibilities  under  the 
Natural  Gas  Act  and  Executive  Order 
10485,  as  amended.  The  Commission 
proposes  to  update  its  regulations 
governing  the  filing  of  applications  for 
the  siting,  construction,  and  operation 
of  facilities  for  the  import  or  export  of 
natural  gas  under  section  3  of  the 
Natural  Gas  Act  and  the  issuance  and 
modification  of  Presidential  Permits  for 
the  construction  and  operation  of  border 
facilities.  The  proposal  is  necessary  to 
conform  the  Commission's  regulations 
to  the  Commission's  current 
responsibilities,  as  delegated  by  the 
Secretary  of  Energy. 
DATES:  Comments  are  due  no  later  than 
April  11. 1997. 

ADDRESSES:  An  original  and  14  copies  of 
written  comments  must  be  filed.  All 
filings  must  refer  to  Docket  No.  RM97- 
1-000  and  be  addressed  to  the  Office  of 
the  Secretary.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Albert  J.  Francese,  Office  of  the  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  (202)  208- 
0736. 
Richard  W.  Foley,  Office  of  Pipeline 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426.  (202)  208- 
2245. 
8UPPt.EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  ah  opportunity  to 
inspect  or  copy  the  contents  of  this 
doamient  during  normal  business  hours 
in  the  Public  Reference  Room,  Room 
2A,  888  First  Street,  NE,  Washuigton, 
DC  20426. 


The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  also  provides  access  to 
the  texts  of  formal  dociunents  issued  by 
the  Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200.  4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity.  8  data  bits,  and  1  stop  bit.  The 
full  text  of  this  document  will  be 
available  on  OPS  in  ASCII  and  Word 
Perfect  5.1  format.  QPS  user  assistance 
is  available  at  202-208-2474. 

QPS  also  is  available  on  the  Internet 
through  the  Fed  World  system.  Telnet 
software  is  required.  To  access  QPS  via 
the  Internet,  point  your  browser  to  the 
URL  address:  http://www.fedworld.gov 
and  select  the  "Go  to  the  FedWorld 
Tehiet  Site"  button.  When  yoiu-  Tehiet 
software  connects  you,  log-on  to  the 
FedWorld  system,  scroll  down  and 
select  FedWorld  by  typing:  1  and  at  the 
command  line  type:/go  FERC.  FedWorld 
also  may  be  accessed  by  Telnet  at  the 
address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  Word  Perfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  NE, 
Washington,  DC,  20426. 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  part  153  of  its  regulations 
governing  the  siting,  construction,  and 
operation  of  facilities  for  the  import  and 
export  of  natural  gas  between  the  United 
States  and  a  foreign  coimtry.  Part  153 
has  not  been  significantly  revised  since 
the  Commission's  predecessor,  the 
Federal  Power  Commission  (FPC), 
recodified  its  regulations  in  1947.  ■ 

The  Commission  intends  to  conform 
its  filing  requirements  in  part  153  to  the 
Commission's  ciirrent  responsibilities  as 
changed  by  intervening  legislation  and 
Department  of  Energy  (DOE)  delegation 
orders.  The  DOE  delegation  orders 
divide  jurisdiction  and  authority  over 
natural  gas  import  and  export  issues 
between  the  Commission  and  DOE. 
Thus,  the  proposed  revisions  to  part  153 
implement  the  Commission's  currently 
delegated  responsibilities  under  section 


■Order  No.  141. 12  FR  8596  (December  19. 1947). 
The  part  153  regulations  originally  became  effective 
on  )uly  11. 1938.  in  FPC  Order  Nos.  52  (section  3 
authorizations)  and  66  (Presidential  Permits). 


UMI 
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3  of  the  Natural  Gas  Act  (NGA)  2  and 
Executive  Order  10485,  as  amended, 
regarding  the  construction  and 
operation  of  facilities  for  the  import  and 
export  of  natural  gas.^ 

The  proposed  regulatory  revisions 
generally  make  the  part  153  regulations 
current  and  more  readable.  To  that  end, 
the  proposed  rule  redefines  and  clarifies 
the  Commission's  role  with  respect  to 
granting  the  authorizations  necessary  to 
construct  and  operate  facilities  for  the 
import  and  export  of  natural  gas 
between  a  foreign  coimtry  and  the 
United  States,  llie  proposed  regulations 
codify  existing  practice  which  requires 
the  applicant  proposing  to  construct 


LNG  facilities  to  file  exhibits  concerning 
the  environmental  and  safety  features  of 
those  facilities.  The  proposed 
regulations  also  delete  references  to  the 
Commission's  previous  authority  to 
approve  the  import  and  export  of 
natural  gas. 

The  changes  to  the  Commission's 
regulations  are  proposed  to  be  effective 
60  days  after  publication  of  the  final 
rule  in  the  Federal  Register. 

n.  Infinrmation  CoUectioii  Statement 

The  following  collection  of 
information  contained  in  this  proposed 
rule  is  being  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  Section  3507(d)  of  the 


Paperwork  Reduction  Act  of  1995/ 
KtkC  identifies  the  information 
provided  under  part  153  as  FERC-539. 

Comments  are  solicited  on  the 
Commission's  need  for  this  informaticm, 
whether  the  information  will  have 
practical  utility,  the  accuracy  of  the 
provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
any  suggested  methods  for  minimizing 
respondents'  burden,  including  the  use 
of  automated  information  techniques. 
The  burden  estimates  for  complying 
with  this  proposed  rule  are  as  follows: 

Public  Reporting  Burden:  Estimated 
Annual  Burden: 


Data  coilection 


FERC-539 


Number  of 
respondents 


Number  of 
responses 


12 


12 


Hours  per 
response 


200 


Total  annual 
hours 


2,400 


Total  Aimual  Hours  for  Collection 
(Reporting  +  Recordkeeping,  (if 
appropriate))  =  2.400. 

Based  on  the  Commission's 
experience  with  processing  applications 
for  siting  and  facilities'  construction 
over  the  last  three  fiscal  years  (FY94- 
FY96),  it  is  estimated  that  about  12 
filings  per  year  will  be  made  over  the 
next  three  years  at  a  burden  of  200 
hours  per  filing,  for  a  total  annual 
burden  of  2,400  hours  under  the 
proposed  regulations.'  The  current 
annual  reporting  burden  for  FERC-539 
under  the  current  regulations  is  38,400 
hoivs.  The  simplified  filing 
requirements  under  the  proposed 
regulations  and  a  projected  reduced 
number  of  filings  per  year  would  result 
in  a  reduction  of  36,000  hours  per  year 
from  the  ciurent  0MB  burden  inventory 
for  FERC-539  data  collection. 

Applications  for  import/export 
facilities  vary  in  size  and  regulatory 
complexity  depending  on  the  project 
proposed.  Accessibility  of  documents 
through  commonly  available  electronic 
search  services,  government  bulletin 
boards,  and  the  public  record  greatly 
affects  research  time  needed  to 
understand  the  import/export  regidatory 
structiu«  and  application  filing 
requirements.  The  total  burden  for  a 
typical  new  pipeline  application  under 
NGA  section  3  is  estimated  at  a 
maximum  of  200  hoiu^  based  on  an 
applicant  with  general  knowledge  of  the 


M5U.S.C717b. 

^Executive  Order  10485,  3  CFR.  1949-19S3 
Comp.,  p.  970,  as  amended  by  Executive  Order 
12038.  3  CFR  1978  Comp.,  p.  136. 

«44U.S.C  3507(d). 

'The  200  hour  burden  applies  to  an  application 
by  a  pipeline  to  construct  non-LNG  facilities.  The 


Federal  regulatory  scheme  for  natural 
gas  projects.  Applications  to  amend 
existing  authorizations  and  Presidential 
Permits  would  have  a  significantly 
lesser  burden  since  less  background 
work  would  be  needed. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements.  It  has  projected  the 
average  annualized  cost  for  all 
respondents  to  be: 

Annualized  Capital/Startup  Costs— 0 
Annualized  Costs  (Operations  & 

Maintenance) — $120,000  ($50  per 

hour) 
Total  Annualized  Costs--$l  20,000 

The  0MB  regulations  require  0MB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  nilefi 
Accordingly,  pursuant  to  0MB 
regulations,  the  Commission  is 
providing  notice  of  its  proposed 
information  collection  to  OMB.'  - 

Title:  FERC-539,  Gas  Pipeline 
Certificate:  Import/Export. 
Action:  Proposed  Data  Collection. 

0MB  Control  No.:  1902-0062.  The 
applicant  shall  not  be  penalized  for 
failure  to  respond  to  this  collection  of 
information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number. 

Respondents:  Business  or  other  for- 
profit,  including  small  businesses. 

Frequency  of  Responses:  On  occasion. 


200  hour  burden  does  not  include  the 
environmental  burden  on  non-pipeline  applicants 
proposing  to  construct  LNG  facilities.  These 
applicants  would  prepare  prop>osed  environmental 
exhibits  E.  E-1,  and  F.  which  the  Commission 
identifies  as  under  reporting  requirement  FERC- 
577. 


Necessity  of  the  Information:  The 
proposed  rule  revises  the  requirements 
contained  in  18  CFR  part  153.  Because 
the  Commission  no  longer  grants 
authorizations  for  the  import  or  export 
of  natural  gas.  the  major  filing 
requirements  imposed  by  FERC-539  are 
no  longer  applicable  and  revisions  of 
the  regulations  are  needed  to  reflect 
these  changes.  The  implementation  of 
these  data  requirements  will  help  the 
Commission  carry  out  its 
responsibilities  under  the  Natural  Gas 
Act  and  Executive  Order  10485,  as 
amended,  and  coincide  with  the  current 
competitive  regulatory  environment 
which  the  Commission  fostered  under 
Order  No.  636, 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  its  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  The  Commission's  Office 
of  Pipeline  Regulation  will  use  the  data 
included  in  applications  to  determine 
whether  proposed  facilities  are  in  the 
public  interest  as  well  as  for  general 
industry  oversight.  This  determination 
involves,  among  other  things,  an 
examination  of  adequacy  of  design,  cost, 
reliability,  redundancy,  safety,  and 
environmental  acceptabiUty  of  the 
proposed  facilities.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection. 


»5CFRl32ail. 

'On  December  29. 1996.  OMB  approved  a  90-day 
extension  of  current  FERC-539  data  collection 
(from  May  31.  1997  until  August  31. 1997)  to  allow 
the  Commission  to  obtain  public  comment  on  its 
proposed  rule  to  modify  the  current  reporting 
requirements. 
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communication,  and  management 
within  the  natural  gas  industry. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE. 
Washington,  DC  20426.  (Attention: 
Michael  Miller,  Division  of  Information 
Services,  Phone:  (202)208-1415,  fax: 
(202)273-0873. 
email:mmiller@ferc.fed.us]. 

For  submitting  comments  concerning 
the  collection  of  information(s)  and  the 
associated  burden  estimate(s),  please 
send  your  comments  to  the  contact 
listed  abo.'e  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  [Attention:  Desk 
OfBcer  for  the  Federal  Energy 
Regulatory  Commission,  phone: 
(202)395-3087.  fax:  (202)395-7285) 

m.  Discussion 

A.  Background  and  Statutory  Authority 

Section  3  of  the  NGA  requires  prior 
authorization  before  exporting  or 
importing  natural  gas  from  or  to  the 
United  States.  Agency  implementation 
of  section  3  has  evolved  in  three  stages. 
Initially,  the  FPC  was  vested  with 
exclusive  jurisdiction  under  section  3  to 
decide  all  natural  gas  import  and  export 
issues,  including  the  authorization  to 
import  and  export  natural  gas  and  to 
construct  and  operate  necessary 
facilities."  The  FPC  also  had  the 
authority,  pursuant  to  Executive  Order 
10485,  as  amended,  to  issue  or  modify 
a  Presidential  Permit  for  the 
construction  and  operation  of  border 
facilities  at  the  international  boundary 
between  the  United  States  and  Canada 
or  Mexico. 

The  Department  of  Energy 
Organization  Act  (DOE  Act),  enacted  in 
1977,  transferred  all  the  FPC's  authority 
over  natural  gas  imports  and  exports  to 
the  Secretary  of  Energy  "unless  the 
Secretary  assigns  such  a  function  to  the 
(Federal  Energy  Regulatory] 
Commission."'  Between  October  1, 
1977  and  February,  1984,  DOE  and  the 
Commission  shared  responsibility  over 
natural  gas  import  and  export  issues 
pursuant  to  DOE  delegation  orders 
(which  have  since  been  rescinded).  The 
Secretary  of  Energy  administered  his 
authority  over  natural  gas  import  and 
export  issues  pursuant  to  FPC  rules  in 
place  on  September  30, 1977,  until  DOE 


issued  its  own  final  regulations. '° 
During  this  transition  period,  however, 
"the  lines  of  jurisdiction  and  authority 
between  the  two  agencies  (were)  not 
entirely  clear."  " 

The  Secretary  issued  new  delegation 
orders  0204-111  and  0204-112, 
discussed  below,  in  February  1984,  to 
minimize  problems  of  coordination  on 
certain  import/export  issues. '^  These 
delegation  orders  allocated  regulatory 
functions  concerning  the  import  and 
export  of  natiural  gas  to  the  Commission 
and  EXDE/Economic  Regulatory 
Administration  (ERA).'^  DOE  and  the 
Commission  continue  to  share 
responsibility  for  determining  natiual 
gas  import/export  issues  under  these 
currently  applicable  delegation  orders. 

Under  DOE  Delegation  Order  0204- 
111,  effective  February  22, 1984,  the 
Secretary  of  Energy  delegated  to  the 
Administrator  of  ERA  authority  under 
section  3  of  the  NGA  to  regulate  the 
import  (including  the  place  of  entry) 
and  the  export  (including  the  place  of 
exit)  of  natural  gas.'*  On  the  same  date, 
the  Secretary  of  Energy  issued 
Delegation  Order  0204-112  which 
delegated  to  the  Commission  exclusive 
authority  over  specific  import/export 
matters. 

The  responsibilities  delegated  to  the 
Commission  include  the  authority  to 
approve  or  disapprove  proposals  for  the 
construction,  operation,  and  siting  of 
facilities,  and  when  the  construction  of 
new  domestic  facilities  is  involved,  the 
place  of  entry  for  imports  or  place  of 
exit  for  exports.  The  Commission's 
delegated  authority  is  subject  to  DOE's 
right  of  disapproval  if  the  Administrator 
finds  disapproval  to  be  appropriate  "in 
the  circimistances  of  a  particular  case." 
Thus,  imder  the  most  recent  and 
presently  appUcable  delegation  orders, 
the  facility  and  siting  aspects  of  natural 
gas  import  and  export  are  delegated  and 


■  See  Dittrigas  Corporation  v.  FTC.  495  F.2d  1057 
(D.C  Cir.  1974). 

*Sm  taction*  301(b).  402(a)  and  402(f)  of  the 
Department  of  Energy  Organization  Act.  42  U.S.C 
7151(b),  7172(a)  and  7172(f). 


■°  DOE'S  final  rules  establishing  procedures  for 
processing  applications  for  the  import  and  export 
of  natural  gas  and  revised  ex  parte  rules  became 
effective  on  September  6. 1984.  49  FR  35302 
(September  6. 1984). 

■  ■  DOE.  New  Policy  Guidelines  and  Delegation 
Orders  on  the  Regulation  of  Imported  Natural  Gas, 
at  23.  49  FR  6684  (February  22.  1984). 

"  Both  delegation  orders  were  published  at  49  FR 
6684  (February  22. 1984). 

■>EHective  on  February  7, 1989.  the  Assistant 
Secretary  for  Fossil  Energy  (DOE/FE)  assumed  the 
delegated  responsibilities  of  the  Administrator  of 
ERA.  See  DOE  Delegation  Order  No.  0204-127.  54 
FR  11436  (March  20.  1989). 

'*The  Energy  Policy  Act  of  1992,  which  added 
paragraphs  (b)  and  (c)  to  section  3  of  the  NGA. 
requires  the  IX)E  to  grant  applications  for  the 
import  or  export  of  natural  gas  "without 
nnoidincation  or  delay"  if  the  United  States  has  a 
free  trade  agreement  in  effect  with  the  foreign 
country  into  which  the  imported  or  exported 
natural  gas  flows. 


assigned  to  the  Commission  for 
determination  of  the  public  interest. 

Section  3  of  the  N(jA  provides  that 
the  Commission  "shall  issue  an  order 
upon  application,  unless  *  *  *  it  finds 
that  the  proposed  exportation  or 
importation  will  not  be  consistent  with 
the  public  interest."  The  Commission 
determines  the  public  interest  in 
particular  proceedings  upon 
consideration  of  all  relevant  factors.  For 
example,  the  Commission  will  authorize 
the  construction  and  operatioq  of 
import/export  facilities  under  NGA 
section  3  upon  its  conclusion  that  the 
proposal  is  necessary  to  access  new 
foreign  gas  supplies  and  to  deliver 
imported  gas  to  an  industrial  user"  The 
Commission  will  also  grant 
authorization  under  NGA  section  3  if 
the  Commission  concludes  that  the  new 
construction  will  enhance  system 
reliability,  flexibility,  the  dependability 
of  international  energy  trade,  and  will 
not  adversely  affect  the  service  or  rates 
of  existing  customers.  '* 

A  person  applying  to  the  Commission 
for  authority  under  section  3  must  abo 
apply  to  the  Commission,  pursuant  to 
DOE  Delegation  Order  No.  0204-112,  for 
the  issuance  of  a  Presidential  Permit  or 
an  amendment  to  an  existing 
Presidential  Permit  if  the  proposed 
facilities  are  to  be  located  at  the  borders 
of  the  United  States  and  Canada  or 
Mexico.  A  Presidential  Permit 
authorizes  the  applicant  to  construct, 
operate,  maintain,  or  connect  natural 
gas  pipeline  facilities  at  the 
international  borders. 

The  Commission  has  the  jurisdiction, 
pursuant  to  Executive  Order  10485,  as 
amended,  to  condition  a  Presidential 
Permit  "as  the  public  interest  may  in  its 
judgment  require."  '^  In  addition. 
Executive  Order  10485,  as  amended, 
requires  the  Commission  to  obtain  the 
concurrence  of  the  Secretary  of  State 
and  the  Secretary  of  Defense  who  will 
consider  foreign  policy  and  national 
security  aspects  of  the  application. 

An  applicant  proposing  to  alter  a  term 
of  an  existing  Presidmtial  Permit  that 
does  not  also  necessitate  new 
construction,  e.g.,  a  revision  to  the 
authorized  operating  or  design  capacity 
of  an  existing  import/export  facility. 


"  See  National  Steel  Corporation,  45  FERC 
161.100(1988). 

'*  Great  Lakes  Transmission  Limited  Partnership, 
76  FERC  161.148  (1996). 

■''These  conditions  are  stated  as  "articles"  in  the 
body  of  a  Presidential  Permit.  The  articles  describe 
the  facilities,  design  capacity,  nature  of  the  service 
and  include  various  uniform  provisions  concerning 
transferability  of  the  Presidential  Pennil  or 
facilities,  inspection  and  access  to  the  facilities, 
liability  for  damages,  filing  of  information,  removal 
of  facilities,  possession  by  the  United  States,  and 
control  by  a  foreign  government 
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must  file  to  amend  its  Presidential 
Pennit.'*  That  applicant,  however,  does 
not  also  require  section  3  authorization. 
On  the  other  hand,  the  applicant 
granted  authorization  under  NGA 
section  3  does  not  require  a  Presidential 
Permit  for  the  construction  of  natural 
gas  import/export  facilities  located  at 
tidewater  (ft  on  the  border  of  the  United  _ 
States  and  international  waters." 

B.  Objectives  of  the  Proposed  Rule. 

Part  153  ciurently  imposes  specific 
filing  requirements  on  applicants  for 
authorization  under  section  3  and 
Executive  Order  10485,  as  amended,  to 
site,  construct,  and  operate  facilities -for 
the  import  or  export  of  natural  gas.^o 
The  proposed  part  153  incorporates 
basic  housekeeping  changes  to  eliminate 
obsolete  and  redundant  language  and 
sections.  The  proposed  p>art  153  also 
makes  conforming  changes  to 
regulations  to  reflect  the  Commission's 
diminished  responsibilities  in  the 
regulation  of  natural  gas  imports  and 
exports  under  DOE's  currently  effective 
delegation  orders. 

The  proposed  rule  also  updates  the 
type  of  information  and  exhibits  that  an 
applicant  must  include  in  its 
application.  The  Commission  proposes 
to  revise  its  filing  requirements  to  match 
its  current  responsibilities  and  does  not 
propose  to  change  its  substantive 
policies. 

Other  proposed  changes  to  part  153 
reflect  the  separate  but  related  nature  of 
the  Commission's  and  DOE's 
respcMisibilities  concerning  natural  gas 
import  and  export  issues.  The 
Commission's  proposed  revisions  will 
make  clear  that  the  part  153  regulations 
apply  only  to  the  siting,  construction, 
operation,  or  modification  of  facilities 
for  the  import  or  export  of  natural  gas. 
On  the  other  hand,  DOE's  responsibiUty 
is  the  authorization  of  requests  to 
import/export  natural  gas.^' 

Proposed  §  153.6.  codifying  current 
Commission  practice,  requires  that  an 
application  to  the  Commission  under 
section  3  be  filed  simultaneously  with 


■*Sm  Panhandle  Eastern  Pipe  Line  Company,  62 
FERC  161.190  (1993). 

'»See  EcoElectrica.  LP.,  75  FERC161,157  (1996). 
Yukon  Pacific  Corporation  39  FERC  161.216  (1987), 
and  Phillips  Petroleum  Company,  37  FPC  777 
(N67). 

*Thu8,  the  part  153  regulations  and  this  NOPR 
do  not  address  filing  requirements  applicable  to  the 
construction  of  any  connecting  facilities 
transporting  natural  gas  in  interstate  commerce. 
Such  facilities  would  be  within  the  scope  of  section 
7  and  the  Commission's  part  157  regulations. 

"  Under  DOE  regulations,  applications  must  be 
filed  at  least  60  days  prior  to  the  proposed  import 
or  export,  unless  a  later  date  is  permitted  for  good 
cause  shotvn.  See  10  CFR  590.202.  DOE  processes 
applications  for  import/export  authority  on  an 
expedited  basis. 


or  after  the  filing  of  the  related 
application  with  DOE  for  authority  to 
import  or  export  natural  gas."  The 
information  an  applicant  must  file  with 
FERC  to  support  its  requested 
authorization  is  different  irom  that 
required  to  be  filed  to  support  an 
application  to  import/export  natural 
gas." 

C.  Electronic  Filing 

The  Commission  is  not  proposing  to 
modify  part  153  at  this  time  to  require 
an  applicant  to  file  its  applications  on 
electronic  media.  The  Commission  will 
review  in  a  future  proceeding  the 
electronic  filing  requirements  for  the 
entire  certificate  application  process, 
including  existing  electronic  filing 
requirements  for  part  157  applications 
and  appropriate  electronic  filing 
procedures  to  adopt  for  part  153 
applications.  The' Commission  will 
determine  where  changes  are  necessary 
to  reflect  current  policies  and  modify 
existing  electronic  filing  requirements 
as  necessary  to  streamline  and  update 
the  filing  process. 

As  was  done  in  NOPRs  in  Docket  Nos. 
RM95-3-000  "  and  RM95-4-000,"  the 
Commission  will  solicit  participation  of 
the  industry  and  other  users  of  filed 
information  in  formulating  final 
electronic  filing  instructions. 

D.  The  Revised  Regulations 

The  proposed  part  153  is  arranged  by 
subparts.  General  provisions,  including 
the  regulatory  purpose  and  definitions, 
are  set  out  in  subpart  A.  Applications 
imder  NGA  section  3  and  applications 
for  a  Presidential  Permit  are  addressed 
in  subparts  B  and  C,  respectively,  with 
revised  section  designations.  The 
requirements  hr  paper  filing  and  certain 
procedural  matters  are  set  forth  in 
subpart  D. 

Since  the  amendments  to  part  153  are 
extensive  (with  some  regulatory  text 


"The  person  filing  writh  DOE  for  import  or  export 
authorization  may  be  a  shipper  of  the  FERC 
applicant  and  need  not  be  the  FERC  applicant 

"EXJE's  regulations  permit  an  applicant  to 
submit  copies  of  relevant  documents  filed  or 
intended  to  be  filed  with  FERC  to  satisfy  the 
requirements  of  E)OE's  regulations.  See  10  CFR 
590.202.  These  regulations  would  permit  a  DOE 
applicant  to  submit  its  application  before  FERC  to 
satisfy  DOE's  requirement  that  the  applicant 
provide  a  description  of  the  facilities  to  be  used  or 
constructed  for  the  proposed  import/export.  The 
information  that  a  DOE  applicant  files  with  DOE 
concerning  imports/exports  would  not.  however, 
generally  satisfy  the  informational  requirements  of 
part  153. 

'^Filing.and  Reporting  Requirements  for 
Interstate  Natural  Gas  Company  Rate  Schedula  and 
Tariffs,  60  FR  3111  (January  13,  1995). 

^  Revisioru  to  Uniform  System  of  Accounts, 
Forms,  Statements,  and  Reporting  Requirements  for 
Natural  Gas  Companies.  60  FR  3141  0*nuary  13. 
199S). 


retained  and  other  text  deleted),  it  is 
appropriate  to  republish  the  entire 
regulatory  text  of  part  153  instead  of 
identifying  many  fragmentarj' 
amendments  to  the  current  text.  The 
proposed  regulations  are  discussed 
below. 

1.  Part  153 — Applications  for 
Authorization  To  Construct,  Operate  or 
Modify  Facilities  Used  for  the  Export  or 
Import  of  Natural  Gas 

The  Commission  proposes  the  new 
heading  for  part  153  to  replace  the 
current  heading  (application  for 
authorization  to  export  or  import 
natural  gas). 

2.  Authority  Citation 

The  Commission  is  proposing  to 
revise  the  authority  citation  for  part  153 
to  reflect  current  legal  authority — DOE 
Delegation  Order  No.  0204-112  and 
Executive  Order  10485.  as  amended  by 
Executive  Order  12038. 

3.  Subpart  A — General  Provisions 

a.  Section  153.1    Purpose.  Proposed 
§  153.1  states  that  the  purpose  of  part 
153  is  to  implement  the  (Commission's 
authorities  delegated  under  section  3  of 
the  Natural  Gas  Act  and  Executive 
Order  10485,  as  amended.  Part  153 
establishes  revised  procedures  for 
applying  for  authorization  under  section 
3  and  for  a  Presidential  Permit. 

b.  Section  153.2    Definitions.  The 
Commission  is  proposing  to  define  the 
terms  "DOE/FE"  (Department  of  Energy/ 
Office  of  Fossil  Energy).  "NBSIR" 
(National  Bureau  of  Standards 
Information  Report),  and  "person"  for 
purposes  of  part  153. 

Tne  Commission  proposes  in  §  153.2 
to  cross-reference  DOE's  definition  of 
"person"  stated  at  lO  CFR  590.102(m), 
which  DOE  uses  for  piuposes  of 
considering  applications  for  import/ 
export  authorization.^^  A  "person"  is 
defined  by  DOE  as  "any  individual, 
firm,  estate,  trust,  partnership, 
association,  company,  joint-venture, 
corporation.  United  States  local,  state 
and  federal  governmental  unit  or 
instrumentality  thereof,  charitable, 
educational  or  other  institution,  and 
others  including  any  officer,  director, 
owner,  employee,  or  duly  authorized 
representative  of  the  foregoing."  The 
Commission's  proposed  definition 
replaces  the  undefined  use  of  "person" 
in  current  §  153. 1(a)  with  a 
comprehensive  listing  of  potential 
applicants. 

'The  proposed  new  definition  would 
by  its  own  terms  automatically 
incorporate  any  future  changes  by  DOE 


'10CFR59ai02(m). 
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in  its  definition  of  "person."  The 
proposed  definition  would  not  change 
current  Commission  practice  in 
processing  applications  under  section  3 
or  Executive  Order  10485,  as  amended. 
The  Commission  would  administer  the 
proposed  definition  of  "person" 
consistent  with  its  statutory  authority.^ 

4.  Subpart  B — Apphcation  under 
Section  3 

a.  Section  153.5    Who  Shall  Apply. 
Proposed  §  153.5(a)  retains  the 
requirement  that  a  person  file  an 
application  to  seek  authorization  under 
section  3  and  adds  a  new  provision, 
codifying  current  practice,  requiring  the 
filing  of  an  application  in  order  to 
amend  an  existing  authorization. 
References  to  the  necessity  of  filing  an 
application  for  import/export  authority 
are  deleted. 

Ciurent  §  153.1(b)  is  rewritten  as 
proposed  §  153.5(b)  to  revise  and  restate 
the  ciurent  cross-reference  to 
Presidential  Permits  as  a  requirement 
that  an  applicant  must  also 
simultaneously  apply  under  subpart  C 
for  a  Presidential  Permit  for  the 
construction  of  border  fedlities  at  the 
international  boxmdary  between  the 
United  States  and  Canada  or  Mexico. 

b.  Section  153.6    Time  of  Filing. 
Ciurent  filing  requirements  as  to  the 
form  and  number  of  paper  copies  of 
applications  are  deleted  from  current 

$  153.2  and  are  included  in  new  subpart 
D  to  avoid  duplication  of  regulatory 
text. 

The  portion  of  the  third  sentence  of 
current  §  153.2  stating  the  time  of 
making  applications  for  the  import  and 
export  of  natural  gas  is  deleted.  In  its 
place,  proposed  §  153.6  codifies  ciurent 
practice  to  require  the  simultaneous  or 
prior  filing  of  an  application  with  DOE 
for  authority  to  import  or  export  natural 
gas.  Proposed  §  153.6  recognizes  the 
related  nature  of  applications  before  the 
Commission  and  DOE.  The  current 
section  heading  is  revised. 

c  Section  153.7    Contents  of 
Application.  Proposed  §  153.7 
eliminates  obsolete  references  in  the 
text  and  heading  of  current  §  153.3  to 
information  concerning  import  or  export 
applications  and  to  filing  fees.^ 
Informational  requirements  in  current 
§§  153.3(a)  through  153.3(c)  identify  the 


^Th*  Commission  has  plenary  and  elastic 
authority  under  NGA  section  3  to  prevent  gaps  in 
regulation  between  Federal  and  local  jurisdiction  as 
applied  to  import  and  export  bcilities.  See  Distrigas 
Corporation  v.  FPC,  495  F.2d  1057  at  1064  (D.C  Dr. 
1974). 

"The  informational  filing  requirements  in 
proposed  §S  153.7  and  153.8  are  proposed  to  apply 
to  applications  under  subpart  C  for  Presidential 
Permits  for  the  construction  of  import/export 
facilities  at  the  border  as  well. 


applicant.  These  informational 
requirements  are  revised  and  retained  in 
proposed  §  153.7(a)(1)  through  (a)(3) 
with  a  paragraph  heading  added.  The 
informational  requirements  in  current  . 
§§  153.3(d)  through  153.3(f)  are  deleted 
because  they  are  associated  with  the 
import  and  export  of  natural  gas. 

The  requirement  in  current  paragraph 
153.3(g)  to  describe  proposed  facilities 
is  retained,  expanded,  and  redesignated 
as  proposed  §  153.7(b)  with  a  separate 
paragraph  heading  added.  The 
information  required  by  §  153.7(b) 
should  provide  the  Commission  with 
sufficient  details  of  the  applicant's 
proposal  to  permit  the  Commission  to 
process  applications  under  subparts  B 
and  C,  as  applicable. 

Proposed  §  153.7(b)  requires  the 
applicant  to  include  a  summary  of  its 
proposal.  In  addition,  proposed 
§  153.7(b)  requires  the  applicant  to  file 
a  description  of  the  proposed  facilities 
and  a  description  of  state,  foreign,  or 
other  Federal  Ucenses  or  permits  for  the 
construction  or  operation  of  facilities 
(revising  a  similar  requirement  in 
current  §  153.11(d)  appUcable  to 
Presidential  Permits).  The  reference  in 
current  §  153.11(d)  to  p>ennits  in 
connection  with  the  import/export  of 
natural  gas  is  deleted.  Proposed 
§  153.7(b)  includes  a .  ew  requirement 
diat  the  applicant  must  also  state  the 
status  of  any  non-FERC  regulatory 
proceedings  (United  States  or  foreign) 
related  to  the  proposal. 

Proposed  §  153.7(c)  requires  the 
applicant  to  file  two  statements  with  its 
application.  One  statement  reflects  a 
revision  of  the  requirement  in  current 
§  153.3(h)(1)  that  an  applicant 
demonstrate  that  its  proposal  will  not  be 
inconsistent  with  the  public  interest  and 
the  other  statement  requires,  for  the  first 
time,  a  description  of  the  nature  of  the 
transportation  service  offered.  A 
separate  heading  is  added.  Proposed 
§  153.7(c)(1)  identifies  illustrative 
elements  of  the  public  interest  (without 
restriction  on  the  Commission's  ability 
to  request  other  information  as 
necessary  in  proposed  §  153.21(b)  to 
cure  deficiencies  in  an  appUcation. 

The  first  illustrative  element  of  the 
public  interest  is  reflected  in 
Commission  precedent  under  NGA 
section  3  (and  section  7)  and  is  not  part 
of  the  current  part  153  regulations. 

Proposed  §  153.7(c)(l)(i)  requires  the 
applicant  to  file  a  statement 
demonstrating  that  the  proposal  will 
access  new  foreign  supplies  of  natural 
gas  and  new  markets,  enhance  system 
reliability  and  flexibility  and  not  impair 
service  to  existing  customers.  For 
example,  a  freeze-up  of  Gulf  coast 
production  platforms  may  require 


increased  reliance  on  Canadian  or 
Mexican-source  natural  gas,  which 
could  necessitate  the  construction  of 
additional  border-crossing  facilities. 
Also,  the  possibility  of  a  break-down  in 
service  over  critical  energy  corridors  at 
the  borders  or  the  existence  of 
transportation  bottlenecks  could 
warrant  the  construction  of  looping 
transportation  facilities. 

Proposed  §  153.7(c)(l)(ii)  deletes  Uie 
reference  to  bundled  sales  service  in 
current  paragraph  (h)(2)  and  substitutes 
"transportation  service"  in  the 
provision  requiring  the  applicant  to 
show  that  the  proposal  will  not  impair 
service  to  United  States  customers. 

Proposed  §  153.7(c)(iii)  revises  the 
requirement  to  file  a  statement 
describing  certain  contracts  in  current 
§  153.11(c)  applicable  to  Presidential 
Permits.  Proposed  §  153.7(c)(iii)  requires 
the  applicant  for  section  3  authorization 
to  file  a  statement  describing  any 
existing  contracts  involving  the  control 
of  operations  at  import/export  facilities 
or  transportation  rates  that  could 
prevent  competing  United  States 
companies  firom  extending  their 
activities  in  the  same  general  area.  Such 
agreements  could  interfere  with  free 
trade  in  natural  gas  between  the  United 
States  and  Canada  or  Mexico.  They  may 
also  be  inconsistent  with  proposed 
§  153.10  which  provides  that  section  3 
authorizations  are  not  exclusive  to  the 
holder. 

Proposed  §  153.7(c)(2)  estabUshes  a 
new  requirement  that  the  applicant 
include  a  statement  that  the  proposed 
import/export  facilities  will  be  used:  (1) 
To  render  transportation  services  under 
Part  284.  (2)  to  provide  private 
transportation,  or  (3)  to  provide  service 
that  is  exempt  from  the  provisions  of  the 
NGA  pursuant  to  sections  1(b)  or  1(c) 
thereof.29  This  requirement  will  enable 
the  Commission  to  determine  whether 
the  applicant's  operations  are  consistent 
with  the  Commission's  open  access 
transportation  policies.  Current  §  153.5 
(other  information)  is  redesignated  as 
proposed  §  153.21  (b)(reiection  of 
applications),  and  §  153.5  is  deleted.   - 

d.  Section  153.8    Required  Exhibits. 
The  Commission  proposes  to 


"Section  1(b)  states  that  the  provisions  of  the 
f4GA  apply,  inter  alia,  to  the  transportation  of 
natural  gas  in  interstate  commerce  but  not  to  "any 
other  transportation,"  the  local  distribution  of 
natural  gas,  or  the  production  or  gathering  of 
natural  gas.  Section  1(c)  exempts  a  Hinshaw 
pipeline  from  the  provisions  of  the  NGA.  The 
Commission,  however,  regulates  the  activities  of 
these  exempt  entities  in  foreign  commerce  under 
section  3.  See,  e.g.,  Vermont  Gas  System,  Inc.,  24 
FERC 1 61,366  (1983)  (UX:):  Interenergy  Sheffield 
Processing.  78  FERC  1 61,085  (1997)  (gathering); 
and  Havre  Pipeline  Company,  et  al..  71  FERC 
161.292)  (1995)  (intrastate  pipeline/gatherer 
engaging  in  foreign  commerce). 
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redesignate  oirrent  §  153.4  as  proposed 
§  153.8,  which  retains  the  requirement 
to  flle  current  Exhibits  A  through  C  in 
new  paragraphs  (aKl),  (a)(2J,  and  (a)(3). 
respectively,  with  editorial  revisions. 
Current  Exhibit  A  is  revised  to 
incorporate  the  requirement  of  current 
§  153.11(a)(3)  that  an  applicant  for  a 
Presidential  Permit  describe  the  amount 
and  classes  of  capital  stock  issued  by  a 
corporate  applicant  and  the  nationality 
of  officers,  directors,  and  stockholders, 
and  the  amoimt  and  class  of  stock  held 
by  each.  The  Commission  proposes  to 
eUminate  obsolete  exhibits  D  and  E 
(contracts  for  the  export  or  import  of 
natural  gas). 

Proposed  §  153.8(a)  requires  an 
applicant  to  file  new  exhibits  O  (copy  of 
any  construction  and  operation 
agreements),  E  (LNG-related  engineering 
data),  E-l  (LNOrelated  seismic 
information  for  certain  fecilities),  and  F 
(an  environmental  report  required  by 
part  380  for  LNG  and  non-LNG  related 
facilities).  Applicants  may  refer  to  the 
"Guidance  Manual  for  Environmental 
Report  Preparation"  to  assist  in  the 
preparation  of  these  exhibits. 

New  exhibit  D  codifies  current 
practice  in  processing  applications 
imder  section  3  for  pipeline  facilities, 
which  do  not  involve  the  import/export 
of  LNG.  Exhibit  D  requires  the  applicant 
to  verify  the  business  feasibility  of  the 
import/export  project  by  filing  copies  of 
construction  and  operation  agreements. 
These  contracts  will  show  how  the 
applicant  and  its  Canadian  or  Mexican 
coimterpart  intend  to  jointly  construct 
and  operate  the  border-crossing 
facilities. 

New  exhibits  E,  E-l,  and  F  codify 
existing  practice  which  requires  an 
applicant  for  the  construction  of  LNG 
facilities  to  provide  sufficient 
information  that  will  enable  the 
Commission  to  determine  whether  the 
new  facilities  will  be  constructed  and 
operated  safely  and  with  minimal 
adverse  environmental  impact.  These 
exhibits  are  justified  by  the  significant 
safety  and  environmental  implications 
of  LNG  terminal  facilities.  The  proposed 
rule  revises  the  existing  map  e^bit  as 
proposed  Exhibit  G  to  eliminate  the 
current  reference  to  a  scale  not  greater 
than  20  miles  to  the  inch  and,  in  its 
place,  to  require  a  map  of  suitable  scale. 

e.  Section  153.9    Transferability.  The 
Commission  proposes  to  redesignate 
current  §  153.6  as  §  153.9,  revise  current 
paragraph  (a)  to  delete  references  to 
authorizations  for  the  import/export  of 
natural  gas,  and  substitute  references  to 
authorizations  imder  section  3. 
Proposed  §  153.9  adds  headings  to 
current  paragraphs  (a)  and  (b)  to  clarify 


that  authorizations  under  subpart  B  are 
not  transferable  or  assignable. 

f.  Section  153.10    Authorization  Not 
Exclusive.  The  Commission  proposes  to 
redesignate  current  §  153.7  as  §  153.10 
and  to  revise  the  current  regulation  to 
eliminate  references  to  authorizations 
for  the  import/export  of  natural  gas, 
replacing  them  with  references  to 
authorizations  for  construction  and 
operation  under  section  3  of  the  NGA. 
Under  proposed  §  153.10,  which 
codifies  current  Commission  practice,  if 
the  Commission  authorizes  the 
construction  of  facilities  pursuant  to 
section  3,  the  Commission  is  not 
prevented  from  granting  authorization 
to  another  applicant  under  section  3  at 
the  same  general  location.^  Current 
§  153.8  (filing  of  import/export 
contracts,  rate  schedules,  etc.)  is 
proposed  to  be  deleted  as  obsolete. 

5.  Subpart  C — Application  for  a 
Presidential  Permit 

a.  Section  153.15    Who  Shall  Apply. 
The  existing  heading  prefacing  current 
§§  153.10  through  153.12  is  deleted  and 
replaced  with  a  more  concise  heading 
(Application  for  a  Presidential  Permit) 
substituted  under  a  new  subpart  C  of 
part  153.  The  Commission  is  proposing 
to  redesignate  current  §  153.10  as 

§  153.15  and  to  divide  proposed 

§  153.15  into  paragraphs  (a)  and  (b)  with 

individual  headings. 

The  Commission  is  proposing  to  use 
the  same  definition  of  person  in 
paragraph  (a)  as  is  used  in  subpart  B  and 
is  deleting  the  reference  in  current 
§  153.10  to  any  "person,  firm  or 
corporation."  It  is  appropriate  to  use  the 
same  definition  because  the  same  entity 
that  applies  under  subpart  C  to 
construct  and  operate  border  facilities 
would  need  to  apply  for  authorization 
under  subpart  B.  Proposed  paragraph  (b) 
cross-references  the  requirement  to  file 
simultaneously  an  application  under 
subpart  B  for  the  siting  or  construction 
of  facilities,  deleting  the  current  cross- 
reference  to  applications  for 
authorization  to  import  or  export 
natural  gas. 

b.  Section  153.16    Contents  of 
Application.  The  Commission  is 
proposing  to  redesignate  current 

§  153.11  as  §  153.16,  with  a  revised 
heading.  Filing  requirements  for 
Presidential  Pennit  applications  stated 
in  the  first  sentence  of  current  §  153.11 
are  deleted  and  relocated  to  new  subpart 
D  of  i>art  153.  Obsolete  references  to  the 
payment  of  filing  fees  are  deleted. 


-'o  See.  e.g.,  Tenneco  Baja  California  Corporation, 
75  FERC  161.192  (1996)  and  Pacific  IntersUte 
Offshore  Company.  74  FERC  161.350  (1996). 


Current  informational  requirements 
for  filing  an  application  for  a 
Presidential  Permit  for  the  construction 
or  modification  of  border  facilities  are 
virtually  identical  to  the  current 
informational  requirements  for 
applications  under  NGA  section  3. 
TTius,  to  avoid  dupUcation  of  regulatory 
text,  filing  requirements  for  applications 
for  Presidential  Permits  are  the  same  as 
those  stated  in  subpart  B  for  section  3 
authorization.  Proposed  §  153.16(a) 
states  that  an  applicant  for  a 
Presidential  Permit  for  the  construction 
and  operation  of  border  facilities  that 
complies  with  the  informational  filing 
requirements  under  subpart  B  is  not 
required  to  satisfy  separate  filing 
requirements  under  subpart  C. 

Accordingly,  current  §§  153.11(a)(1) 
and  (a)  (2)  and  the  first  part  of  paragraph 
(a)(3)  are  deleted  as  they  duplicate  the 
same  provisions  in  proposed  §  153.7(a). 
The  remainder  of  current  §  153.11(a)(3) 
is  redesignated  in  proposed  §  153.8 
(Exhibit  A).  Current  §  153.11(a)(4)  is 
revised  to  update  references  to 
applicants  "subventioned"  (subsidized) 
by  a  foreign  government  and  is  relocated 
to  proposed  §  153.7(a)(3).  Current 
§  153.11(b),  requiring  an  applicant  to 
file  a  map,  is  deleted  because  it 
duplicates  the  same  requirement  in 
current  §  153.4  and  proposed 
§  153.8(a)(8)  (Exhibit  G). 

Current  §  153.11(c),  concerning  anti- 
competitive agreements,  and 
§  153.11(d),  concerning  permits  granted 
by  a  foreign  government,  are  revised  to 
eliminate  out-dated  references  to 
bundled  gas  service,  "landing  licenses," 
and  import/export  permits.  Tbese 
sections  are  redesignated  as  proposed 
§§  153.7(c)(l)(iii)  and  153.7(b). 
respectively. 

Certain  amendments  to  an  existing 
Presidential  Permit  do  not  involve 
related  section  3  applications  because 
these  amendments  do  not  propose  the 
construction  or  modification  of  import/ 
export  fadUties.  For  example,  an 
applicant  may  propose  to  revise  articles 
of  an  existing  residential  Permit  that 
deal  with  non-facilities  issues,  e.g., 
authorized  design  capacity,  name  of  the 
Permittee,  or  whether  the  facility  may 
be  used  both  to  import  and  export 
natural  gas.  Proposed  §  153.16(b) 
requires  that  applicant  to  provide 
information  identifying  itself  pursuant 
to  proposed  §  153.7(a)  and  to  fully 
explain  and  justify  its  proposed 
amendment.  This  applicant  would  not 
be  required  to  provide  the  remainder  of 
information  required  by  proposed 
§§  153.7  and  153.8,  applicable  to  the 
construction  of  facilities. 

Current  §  153.12,  authorizing  the 
Commission  to  request  such  other 
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infonnation  in  connection  with  an 
application  as  it  may  deem  pertinent,  is 
deleted.  In  its  place,  proposed 
§  153.21(b)  authorizes  the  Commission 
to  direct  the  applicant  to  file  such 
infonnation  as  may  be  necessary  to  ciue 
a  deficient  application. 

c  Section  153.17    Effectiveness  of 
Presidential  Permit.  Proposed  §  153.17 
codifies  the  Commission's  existing 
practice  of  requiring  a  Permittee  to 
accept  an  issued  Presidential  Permit  by 
executing,  with  proof  of  proper 
authorization,  the  Testimony  of 
Acceptance  of  the  Presidential  Permit. 
The  Permittee  would  be  required  to  file 
a  copy  of  the  executed  Testimony  of 
Acceptance  with  the  Secretary  prior  to 
the  start  of  construction.^' 

6.  Subpart  O — Paper  Media  and  Other 
Requirements 

a.  Section  153.20    General  Rule.  The 
Commission  proposes  to  relocate  its 
curmat  filing  requirements  for  paper 
media  in  subpart  D. 

b.  Section  153.21    Conformity  with 
Requirements.  Proposed  §  153.21  states 
the  requirement  that  an  application 
must  conform  to  the  requirements  of 
part  153. 

c.  Section  153.22    Amendments  and 
Withdmwals.  Proposed  §  153.22  applies 
the  Commission's  Rules  of  Practice  and 
Procedure  applicable  to  amending  or 
withdrawing  pleadings  to  amending  or 
withdrawing  an  application  under 
subpart  B  or  subpart  C  of  part  153. 

d.  Section  153.23    Reporting 
Requirement.  The  NOPR  would  delete 
as  obsolete  the  only  post-authorization 
reporting  requirement  in  ciirrent  part 
153.^^  Interstate  pipelines  are  currenUy 
required  to  file  operational  infonnation 
about  facilities  authorized  under  section 
3  in  their  FERC  Form  No.  2  (annual 
report).  FERC  Format  No.  567  (annual 
system  flow  diagram),  and  annual  report 
of  estimated  peak  capacity  pursuant  to 
18  CFR  284.12. 

Commission  regulations,  however,  do 
not  require  applicants  which  are  not 
natural  gas  companies  to  file  operational 
information  with  the  Commission 
concerning  facilities  authorized  imder 
section  3.33  Accordingly,  the 
Commission  proposes  in  §  153.23  to 
require  applicants  which  are  not 
otherwise  required  to  file  operating 


information  concerning  facilities 
authorized  under  section  3  with  the 
Commission  to  report  the  completion  of 
construction  or  modification,  the  date 
service  commenced,  and  annually  the 
continued  operation  of  the  import/ 
export  £acilities.34 

IV. 'Regulatory  Flexibility  Act 
Certification 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.^' 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  does  not  believe  that 
this  rule  would  have  such  an  impact  on 
small  entities.  Most  filing  companies 
regulated  by  the  Commission  do  not  fall 
within  the  RFA's  definition  of  small 
entity.'*  Further,  the  filing  requirements 
of  small  entities  are  reduced  by  the  rule. 
Therefore,  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

V.  Environmental  Statement 

The  Commission  excludes  certain 
actions  not  having  a  significant  effect  on 
the  human  environment  from  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.^^  No 
environmental  consideration  is  raised 
by  the  promulgation  of  a  rule  that  is 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.^^  The 
instant  rule  updates  the  part  153 
regulations  and  does  not  substantially 
change  the  effect  of  the  underlying 
legislation  or  the  regulations  being 
revised  or  eliminated.  Accordingly,  no 
environmental  consideration  is 
necessary. 


'■  Sm  MidCon  Texas  Pipeline  Corporation.  77 
FERC  161.205  (1996). 

^'Cumnt  $153.8  (filing  of  import/export 
contracts  and  rate  schedules  pursuant  to  pert  154 
of  the  Commission's  regulations). 

''The  Commission  has  imposed  such  reporting  as 
a  condition  in  individual  section  3  proceedings. 
See,  e.g..  Yukon  Pacific  Con.pany.  UP.,  71  FERC 
161.197  (1995)  and  EcoElectrica.  LJ>..  75  FERC 
161.157(1996). 


''Effective  November  13. 1995.  the  Commission 
eliminated  its  annual  report  of  import/export 
volumes  in  FPC  Form  14.  See  Final  rule.  Revisions 
to  Uniform  System  of  Accounts,  Forms,  Statements 
and  Reporting  Requirements  for  Natural  Gas 
Companies,  60  FR  53019  (October  11,  1995).  The 
Commission  eliminated  FPC  Form  14  because 
importers/ exporters  currently  file  quarterly  reports 
with  OOE/FE  including  the  same  volume  and  price 
information. 

"5  U.S.C  601-612. 

M5  U.S.C  601(3).  citing  to  section  3  of  the  Small 
Business  Act.  15  U.S.C  632.  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation. 

"  18  CFR  380.4. 

» 1 8  CFR  380.4(a)(2)(ii). 


VI.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
persons  to  submit  written  comments  on 
this  NOPR 

An  original  and  14  copies  must  be 
filed  with  the  Commission  no  later  than 
April  11, 1997.  Comments  must  refer  to 
Docket  No.  RM97-1-000  and  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Stieet,  NE,  Washington,  DC 
20426.  Additionally,  comments  should 
be  submitted  on  computer  diskette  in 
WordPerfect  5.1/5.2  format  (Dos  or 
Windows  version)  or  in  ASCII  format, 
with  the  name  of  the  filer.  Docket  No. 
RM97-1-000,  and  the  format  used  (WP 
or  ASCn)  on  the  outside  of  the  diskette. 

All  written  submissions  will  be 
placed  in  the  Commission's  public  file 
and  will  be  available  for  public 
inspection,  during  regular  business 
hours,  at  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE, 
Washington,  DC  20426. 

List  of  Sub|ect8  in  18  CFR  Part  153 

Exports,  Imports,  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

By  direction  of  the  Commission. 
Lois  D.  CasheU. 

Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
revise  18  CFR  part  153  to  read  as 
follows. 

PART153— APPLICATIONS  FOR 
AUTHORIZATION  TO  CONSTRUCT, 
OPERATE,  OR  MODIFY  FACILITIES 
USED  FOR  THE  EXPORT  OR  IMPORT 
OF  NATURAL  GAS 

Subpart  A— Qanecal  Provisions 

153.1  Purpose  and  scope. 

153.2  Definitions. 

Subpart  B— Application  Under  Section  3 

153.5  Who  shall  apply. 

153.6  Time  of  filing. 

153.7  Contents  of  application. 

153.8  Required  exhibits. 

153.9  Transferability. 

153.10  Authorization  not  exclusive. 

Subpart  C—Applicatlon  for  a  Presidential 
Permit 

153.15  Who  shall  apply. 

153.16  Contents  of  application. 

153.17  Effectiveness  of  Presidential  Permit. 

Subpart  D— Paper  Madia  and  Other 
Requirements 

153.20  General  rule. 

153.21  Conformity  with  requirements. 

153.22  Amendments  and  withdrawals. 

153.23  Reporting  Requirements. 
Authority:  15  U.S.C  717b,  717o;  E.O. 

10485.  3  CFR.  1949-1953  Comp.,  p.  970,  as 
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amended  by  E.0. 12038.  3  CTR,  1978  Cpnip., 
p.  136,  DOE  Delegation  Order  No.  0204-112, 
49  FR  6684  (February  22, 1984). 

Subpart  A— General  Provisions 

§  1 53.1    Purpose  and  scope. 

The  purpose  of  this  part  is  to 
implement  the  Commission's  delegated 
authorities  under  section  3  of  the 
Natural  Gas  Act  and  Executive  Order 
10485,  as  amended  by  Executive  Order 
12038.  Subpart  B  of  this  part  establishes 
filing  requirements  an  applicant  must 
follow  to  obtain  authorization  under 
section  3  of  the  NGA  for  the  siting, 
construction,  operation,  place  of  entry 
for  imports  or  place  of  exit  for  exports. 
Subpart  C  of  this  part  establishes  filing 
requirements  an  applicant  must  follow 
to  apply  for  a  Presidential  Permit,  or  an 
amendment  to  an  existing  Presidential 
Permit,  for  border  facilities  at  the 
international  boundary  between  the 
United  States  and  Canada  or  Mexico. 

§153.2    Definitions. 

(a)  DOE/FE  means  the  Department  of 
Energy  'Office  of  Fossil  Energy  or  its 
successor  office. 

(b)  NBSIR  means  the  National  Bureau 
of  Standards  Information  Report. 

(c)  Person  means  an  individual  or 
entity  as  defined  in  10  CFR  590.102(m). 

Subpart  B— Application  Under  Section 
3 

§153.5    Who  Shall  apply. 

(a)  Applicant.  Any  person  proposing 
to  site,  construct,  operate,  or  modify 
facilities  which  are  to  be  used  for  the 
export  of  natural  gas  from  the  United 
States  to  a  foreign  country  or  for  the 
import  of  natural  gas  from  a  foreign 
country  or  to  amend  an  existing 
authorization  shall  file  with  the 
Commission  an  application  for 
authorization  therefor  under  subpart  B 
of  this  part  and  section  3  of  the  Natural 
Gas  Act. 

(b)  Cross-reference.  Any  person 
applying  under  paragraph  (a)  of  this 
section  to  construct  facilities  at  the 
borders  of  the  United  States  and  Canada 
or  Mexico  must  also  simultaneously 
apply  for  a  Presidential  Permit  under 
subpart  C  of  this  part. 

§153.6    Time  of  filing. 

An  application  filed  pursuant  to 
§  153.5(a)  shall  be  made  simultaneous 
with  or  after  the  filing  of  any  related 
applications  with  DOE/FE  for  exporting 
or  importing  natural  gas,  except  where 
otherwise  ordered  by  the  Commission 
for  good  cause  shown. 


§153.7   Contents  of  application. 

Every  application  under  subpart  B  of 
this  part  shall  include,  in  the  order 
indicated,  the  following: 

(a)  Information  regarding  applicant. 
(1)  The  exact  legal  name  of  appficant; 

(2)  The  name,  title,  and  post  office 
address,  telephone  and  facsimile 
numbers  of  the  person  to  whom 
correspondence  in  regard  to  the 
apolication  shall  be  addressed; 

(3)  If  a  corporation,  the  state  or 
territory  under  the  laws  of  which  the 
applicant  was  organized,  and  the  town 
or  city  where  applicant's  principal 
office  is  located.  If  applicant  is 
incorporated  under  the  laws  of,  or 
authorized  to  operate  in,  more  than  one 
state,  all  pertinent  facts  should  be 
stated.  If  applicant  company  is  owned 
wholly  or  in  part  by  any  government 
entity,  or  directly  or  indirectly 
subsidized  by  any  government  entity; 
or,  if  applicant  company  has  any 
agreement  for  such  ownership  or 
subsidization  from  any  government, 
provide  full  details  of  ownership  and/or 
subsidies. 

(b)  Summary.  A  detailed  summary  of 
the  proposal,  including  descriptions  of 
the  facilities  utilized  in  the  proposed 
export  or  import  of  natural  gas;  state, 
foreign,  or  other  Federal  governmental 
licenses  or  permits  for  the  construction, 
operation,  or  modification  of  facilities  in 
the  United  States,  Canada,  or  Mexico; 
and  the  status  of  any  state,  foreign,  or 
other  Federal  regulatory  proceedings 
which  are  related  to  the  proposal. 

(c)  Statements.  (1)  A  statement 
demonstrating  that  the  proposal  or 
proposed  construction  is  not 
inconsistent  with  the  public  interest, 
including,  where  applicable,  a 
demonstration  that  tbe  proposal: 

(i)  Will  access  new  foreign  supplies  of 
natural  gas  and  serve  new  market 
demand,  enhance  the  reliability  and 
flexibility  of  the  applicant's  pipeline 
system,  the  dependability  of 
international  energy  trade,  and  will  not 
impair  transportation  service  to  existing 
customers; 

(ii)  Will  not  impair  the  ability  of  the 
applicant  to  render  transportation 
service  at  reasonable  rates  to  customers 
in  the  United  States;  and, 

(iii)  will  not  involve  any  existing 
contract(s)  between  the  applicant  and  a 
foreign  government  or  person 
concerning  the  control  of  operations  or 
rates  for  the  delivery  or  receipt  of 
natural  gas  which  may  restrict  or 
prevent  other  United  States  companies 
from  extending  their  activities  in  the     - 
same  general  area,  with  copies  of  such 
contracts. 

(2)  A  representation  that  the  proposal 
will  be  used  to  render  transportation 


services  under  part  284  of  this  chapter, 
private  transportation,  or  service  that  is 
exempt  from  the  provisions  of  the 
Natural  Gas  Act  pursuant  to  sections 
1(b)  or  1(c)  thereof. 

.§153.8    Required  exhibits. 

(a)  An  application  must  include  the 
following  exhibits: 

(1)  Exh.  A.  A  certified  copy  of  articles 
of  incorporation,  partnership  or  joint 
venture  agreements,  and  by-laws  of 
applicant;  the  amount  and  classes  of 
capital  stock;  nationality  of  officers, 
directors,  and  stockholders,  and  the 
amount  and  class  of  stock  held  by  each; 

(2)  Exh.  B.  A  detailed  statement  of  the 
financial  and  corporate  relationship 
existing  between  applicant  and  any 
other  person  or  corporation; 

(3)  Exh.  C.  A  statement,  including 
signed  opinion  of  counsel,  showing  that 
the  construction!  operation,  or 
modification  of  facilities  for  the  export 
or  the  import  of  natural  gas  is  within  the 
authorized  powers  of  applicant,  that 
applicant  has  complied  with  laws  and 
regulations  of  the  state  or  states  in 
which  applicant  operates; 

(4)  Exh.  D.  If  the  proposal  is  for  a 
pipeline  interconnection  to  import  or 
export  natural  gas,  a  copy  of  any 
construction  and  operation  agreement 
between  the  applicant  and  the 
operator(s)  of  border  facilities  in  the 
United  States  and  Canada  or  Mexico; 

(5)  Exh.  E.  If  the  proposal  is  to  import 
or  export  LNG,  evidence  that  an 
appropriate  and  qualified  concern  will 
projjerly  and  safely  receive  or  deliver 
such  LNG,  including  a  report  containing 
detailed  engineering  and  design 
information.  The  Commission  staffs 
"Guidance  Manual  for  Environmental 
Report  Preparation"  may  be  obtained 
from  the  Commission's  Office  of 
Pipeline  Regulation,  888  First  Street, 
NE,  Washington,  DC  20426; 

(6)  Exh.  E-1.  If  the  LNG  import/export 
facility  is  to  be  located  at  a  site  in  zones 
2,  3,  or  4  of  the  Uniform  Building  Code's 
Seismic  Risk  Map  of  the  United  States, 
or  where  there  is  a  risk  of  surface 
faulting  or  ground  liquefaction,  a  report 
on  earthquake  hazards  and  engineering. 
Guidelines  are  contained  in  "Data 
Requirements  for  the  Seismic  Review  of 
LNG  Facilities."  NBSIR  84-2833.  This 
document  may  be  obtained  from  the 
National  Technical  Information  Service 
or  the  Commission's  Office  of  Pipeline 
Regulation,  888  First  Street,  NE, 
Washington,  DC  20426; 

(7)  Exh.  F.  An  environmental  report  as 
specified  in  §  380.3  of  this  chapter. 
Refer  to  Commission  staffs  "Guidance 
Manual  for  Environmental  Report 
Preparation;"  and 


5948  Federal  Register  /  Vol.  62,  No.  27  /  Monday,  February  10,  1997  /  Proposed  Rules 


(8)  Exh.  G.  A  geographical  map  of  a 
suitable  scale  and  detail  showing  the 
physical  location  of  the  facilities  to  be 
utilized  for  the  applicant's  proposed 
export  or  import  operations  The  map 
should  indicate  with  particularity  the 
ownership  of  such  facilities  at  or  on 
each  side  of  the  border  between  the 
United  States  and  Canada  or  Mexico,  if 
applicable. 

(b)  The  applicant  may  incorporate  by 
reference  any  exhibit  required  by 
paragraph  (a)  of  this  section  already  on 
file  with  the  Commission. 

§153.9    Transtorability. 

(a)  Non-transfemble.  Authorizations 
under  subpart  B  of  this  part  and  section 
3  of  the  Natural  Gas  Act  shall  not  be 
transferable  or  assignable.  A 
Commission  order  granting  such 
authorization  shall  continue  in  effect 
temporarily  for  a  reasonable  time  in  the 
event  of  the  involuntary  transfer  of 
facilities  used  thereunder  by  operation 
of  law  (including  such  transfers  to 
receivers,  trustees,  or  purchasers  under 
foreclosure  or  judicial  sale)  pending  the 
making  of  an  application  for  permanent 
authorization  and  decision  thereon, 
provided  notice  is  promptly  given  in 
writing  to  the  Commission  accompanied 
by  a  statement  that  the  physical  facts 
relating  to  operations  of  the  facilities 
remains  substantially  the  same  as  before 
the  transfer  and  as  stated  in  the  initial 
application  for  such  authorization. 

(b)  Supplemental  orders.  The 
Commission  also  may  make,  at  any  time 
subsequent  to  the  original  order  of 
authorization,  after  opportunity  for 
hearing,  such  supplemental  orders 
concerning  the  operation  of  the  facilities 
as  it  may  Rnd  necessary  or  appropriate. 

S  1S3.10    Authorization  not  exclusive. 

No  authorization  granted  pursuant  to 
subpart  B  of  this  part  and  section  3  of 
the  Natural  Gas  Act  shall  be  deemed  to 
prevent  the  Commission  from  granting 
authorization  under  subpart  B  to  any 
other  person  at  the  same  general 
location,  or  to  prevent  any  other  person 
from  making  application  for  such 
authorization. 

Subpart  C— Application  for  a 
PrsBidantial  Parmit. 

f  153.15   Who  alwN  apply. 

(a)  Applicant.  Any  person  proposing 
to  construct,  operate,  maintain,  or 
connect  facilities  or  to  change  the 
operation  or  maintenance  of  fodlities  at 
the  borders  of  the  United  States  and 
Canada  or  Mexico,  for  the  export  or 
import  of  natural  gas  to  or  from  those 
countries,  or  to  amend  an  existing 
Presidential  Permit,  shall  file  with  the 


Commission  an  application  for  a 
Presidential  Permit  under  subpart  C  of 
this  part  and  Executive  Order  10485.  as 
amended  by  Executive  Order  12038. 

(b)  Cross-reference.  Any  person 
applying  under  paragraph  (a)  of  this 
section  for  a  Presidential  Permit  for  the 
construction  and  operation  of  border 
facilities  must  also  simultaneously 
apply  for  authorization  under  subpart  B 
of  this  part. 

§  1 53.1 6    Contents  of  application. 

(a)  Cross-reference.  The  submission  of 
information  under  §§  153.7  and  153.8  of 
subpart  B  of  this  part  shall  be  deemed 
sufficient  for  purposes  of  applying  for  a 
Presidential  Permit  or  an  amendment  to 
an  existing  Presidential  Permit  under 
subpart  C  of  this  part  for  the 
construction  and  operation  of  border 
facilities. 

(b)  Amendment  Not  Proposing 
Construction.  An  applicant  proposing  to 
amend  the  article(s)  of  an  existing 
Presidential  Permit  (other  than  facilities 
aspects)  must  file  information  pursuant 
to  §  153.7(a)  and  a  summary  and 
justification  of  its  proposal. 

$153.17    Effecttveness  of  Presidential 
Permit 

A  Presidential  Permit,  once  issued  by 
the  Commission,  shall  not  be  effective 
until  it  has  been  accepted  by  the  highest 
authority  of  the  Permittee,  as  indicated 
by  Permittee's  execution  of  a  Testimony 
of  Acceptance,  and  a  certified  copy  of 
the  accepted  Presidential  Permit  and  the 
executed  Testimony  of  Acceptance  has 
been  filed  with  the  Commission. 

Sut)part  D — Paper  Media  and  Other 
Requirements 

§153.20    General  niie. 

(a)  Number  of  Copies.  Applications 
under  subpart  B  of  this  part  must  be 
submitted  to  the  Commission  in  an 
original  and  7  conformed  paper  copies. 
Applications  under  subpartX)  of  this 
part  must  be  submitted  to  the 
Commission  in  an  original  and  9 
conformed  paper  copies. 

(b)  Certification.  All  applications 
must  be  signed  in  compliance  with 
§  385.2005  of  this  chapter. 

(1)  The  signature  on  an  application 
constitutes  a  certification  that:  the 
signer  has  read  the  filing  signed  and 
knows  the  contents  of  the  paper  copies; 
and,  the  signer  possesses  the  full  power 
and  authority  to  sign  the  filing. 

(2)  An  application  must  be  signed  by 
one  of  the  following: 

(i)  The  person  on  behalf  of  whom  the 
application  is  made; 

(ii)  An  officer,  agent,  or  employee  of 
the  governmental  authority,  agency,  or 


instnunentality  on  behalf  of  which  the 
filing  is  made;  or, 

(iii)  A  representative  qualified  to 
practice  before  the  Commission  under 
§  385.2101  of  this  chapter  who 
possesses  authority  to  sign. 

(c)  Where  to  file.  The  paper  copies 
and  an  accompanying  transmittal  letter 
must  be  submitted  in  one  package  to: 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426. 

§  1 53.21    Conformity  with  requirements. 

(a)  General  rule.  Applications  under 
subparts  B  and  C  must  conform  with  the 
requirements  of  this  part. 

(b)  Rejection  of  applications.  If  an 
application  does  not  conform  to  the 
requirements  of  this  part,  the  EHrector  of 
the  Office  of  Pipeline  Regulation  will 
notify  the  applicant  of  all  deficiencies. 
Deficient  applications  not  amended 
within  20  days  of  the  notice  of 
deficiency,  or  such  longer  period  as  may 
be  specified  in  the  notice  of  deficiency, 
will  be  rejected  by  the  Director  of  the 
Office  of  Pipeline  Regulation  as 
provided  by  §  385.2001(b)  of  this 
chapter.  Copies  of  a  rejected  appUcation 
will  be  returned.  An  application  which 
relates  to  an  operation,  service,  or 
construction  concerning  which  a  prior 
application  has  been  filed  and  rejected, 
shall  be  docketed  as  a  new  application. 
Such  new  application  shall  state  the 
docket  number  of  the  prior  rejected 
application. 

§  1 53.22    Amendments  and  withdrawals. 

Amendments  to  or  withdrawals  of 
applications  must  conform  to  the 
requirements  of  §§  385.215  and  385.216 
of  this  chapter. 

§  1 53.23    Reporting  requirements. 

Each  person  authorized  under  part 
153  that  is  not  otherwise  required  to  file 
information  concerning  the  start  of 
construction  or  modification  of  import/ 
export  facilities,  the  completion  of 
construction  or  modification,  and  the 
commencement  of  service  must  file 
such  information  with  the  Commission 
within  10  days  after  such  even|.  Each 
such  person  must  also  report  by  March 
1  of  each  year  the  estimated  peak  day 
capacity  and  actual  peak  day  usage  of  its 
import/export  facilities. 

|FR  Doc.  97-3199  Filed  2-7-97;  8^I5  am] 
BNJJNO  CODE  tn7-01-P 
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DEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

36CFRPart223 
RIN  05M-AB21 

Disposal  of  National  Forest  Timber; 
Cancellation  of  Timt)er  Sale  Contracts 

agency:  Forest  Service,  USDA. 
ACTION:  Proposed  rule;  extension  of 
public  comment  period 

SUMMARY:  A  proposed  rule  to  change  the 
procedure  for  calculating  damages  when 
timber  sale  contracts  are.cancelled  was 
published  on  December  30, 1996  (61  FR 
68690)  with  the  comment  period  closing 
February  13, 1997.  Timber  industry 
reviewers  have  asked  for  additional  time 
to  complete  their  review  of  this 
proposed  rule  because  a  substantial 
amount  of  this  comment  period  was 
used  for  the  review  of  two  other  timber- 
related  rules  proposed  by  Forest 
Service. 

DATES:  Comments  must  be  received  by 
close  of  business  March  17, 1997. 

ADDRESSES:  Send  written  comments  to 
E>irector,  Timber  Management  Staff, 
MAIL  STOP  1105,  Forest  Service, 
USDA,  P.O.  Box  96090,  Washington,  DC 
20090-6090. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Rex  Baumback,  Timber  Management 
Staff,  (202)  205-0855. 

Dated:  February  3, 1997. 
David  G.  Unger, 
Associate  Chief. 

(FR  Doc.  97-3160  Filed  2-7-97;  8:45  am] 
BILUNQ  CODE  341»-11-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[Fm-5685-6] 

National  Oil  and  Hazardous 
SutMtances  Pollution  Contingency 
Plan  National  Priorities  Ust 

AGENCY:  Environmental  Protection 
Agency. 

ACTK>N:  Notice  of  intent  to  delete  the 
Sealand,  Limited  Site  from  the  National 
Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  3  announces  its 
intent  to  delete  the  Sealand,  Limited 
Site  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  proposed  action.  The  NPL 
constitutes  Appendix  B  of  40  CFR  Part 
300  which  is  the  National  Oil  and 


Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  the  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  has  determined  that  the  Site  poses 
no  significant  threat  to  public  health  or 
the  environment,  as  defined  by 
CERCLA,  and,  therefore,  further 
remedial  measures  pursuant  to  CERCLA 
are  not  appropriate. 
DATES:  Comments  concerning  this  Site 
may  be  submitted  on  or  before  March 
12, 1997. 

ADDRESSES:  Comments  may  be 
submitted  to  Lesley  Brunker,  Remedial 
Project  Manager,  3HW23, 
Environmental  Protection  Agency 
Region  3,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107, 
(215) 566-3239. 

Comprehensive  information  on  this 
Site  is  available  for  viewing  at  the  Site 
information  repositories  at  the  following 
locations:  U.S.  EPA  Region  3,  Hazardous 
Waste  Technical  Information  Center, 
841  Chestnut  Building,  Philadelphia, 
PA,  19107,  (215)  566-5363 
Appoquinimink  Public  Library,  118 
Silver  Lake  Road,  Middletown,  DE 
19709,  (302)  378-5290. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Brunker  (3HW23),  EPA  Region  3, 
841  Chestnut  Building,  Philadelphia, 
PA,  19107,  (215)  566-3239. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction. 

n.  NPL  Deletion  Criteria. 

QI.  Deletion  Procedures. 

IV.  Basis  of  Intended  Site  Deletion. 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  3  announces  its  intent  to 
delete  the  Sealand,  Limited  Site  located 
in  Mount  Pleasant,  New  Castle  County, 
Delaware  19709  from  the  National 
Priorities  List  (NPL),  Appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  40 
CFR  Part  300,  and  requests  comments 
on  this  deletion.  EPA  identifies  sites 
that  appear  to  present  a  significant  risk 
to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  these  sites.  As  described  in 
§  300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  Register. 


Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  ID  discusses  the  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Sealand.  Limited  Site  and 
explains  how  the  Site  meets  the  deletion 
criteria. 

II.  NPL  Deletion  Critma 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from,  or  recategorized  on  the  NPL  where 
no  further  response  is  appropriate.  In 
making  a  determination  to  delete  a 
release  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  state, 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other  parties 
have  implemented  all  appropriate 
response  actions  required; 

(ii)  All  appropriate  response  under 
CERCLA  has  been  implemented,  and  no 
further  action  by  responsible  parties  is 
appropriate;  or 

fiii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Sites  may  not  be  deleted  from  the  NPL 
until  the  state  in  which  the  site  is 
located  has  concurred  on  the  proposed 
deletion.  EPA  is  required  to  provide  the 
state  with  30  working  days  for  review  of 
the  deletion  notice  prior  to  its 
publication  in  the  Federal  Register. 

Pursuant  to  the  NCP,  40  CfR 
300.425(e)(3),  all  sites  deleted  from  the 
NPL  are  ehgible  for  further  Fund- 
financed  remedial  action  should  future 
conditions  warrant  such  action.  When 
there  is  a  significant  release  bom  a  site 
deleted  from  the  NPL,  the  site  may  be 
restored  to  the  NPL  without  the 
application  of  the  Hazard  Ranking 
System. 

m.  Deletion  Procedures 

Section  300.425(e)(4)  of  the  NCP  sets 
forth  requirements  for  site  deletions  to 
assure  public  involvement  in  the 
decision.  During  the  proposal  to  delete 
a  site  from  the  NPL,  EPA  is  required  to 
conduct  the  following  activities: 

(i)  Publish  a  notice  of  intent  to  delete 
in  the  Federal  Register  and  solicit 
comment  through  a  public  comment 
period  of  a  minimum  of  30  calendar 
days; 

(ii)  Publish  a  notice  of  availability  of 
the  notice  of  intent  to  delete  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  site  that  is  proposed  for 
deletion; 

(iii)  Place  copies  of  information 
supporting  the  proposed  deletion  in  the 
information  ref>ository  at  or  near  the  site 
proposed  for  deletion;  and. 
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(iv)  Respond  to  each  signiHcant 
comment  and  any  significant  new  data 
submitted  during  the  comment  {>eriod 
in  a  Responsiveness  Summary. 

If  appropriate  after  consideration  of 
comments  received  during  the  public 
comment  period,  EPA  then  publishes  a 
notice  of  deletion  in  the  Federal 
Register  and  places  the  final  deletion 
package,  including  the  Responsiveness 
Summary,  in  the  Site  repositories. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  As 
stated  in  Section  II  of  this  Notice, 
Section  300.425(e)(3)  of  the  NCP 
provides  that  the  deletion  of  a  site  from 
the  NPL  does  not  preclude  eligibility  for 
future  response  actions. 

rv.  Basis  for  Intended  Site  Deletion 

The  following  site  summary  provides 
EPA's  rationale  for  the  proposal  to 
delete  the  Sealand,  Limited  Site  from 
the  NPL. 

The  Site  is  a  former  waste  oil 
recycling  facility  operated  between 
August  of  1982  until  August  of  1983  by 
Sealand,  Limited,  Incorporated  (Inc.).  It 
is  located  in  Mt.  Pleasant,  Delaware, 
approximately  two  miles  south  of  the 
Chesapeake  and  Delaware  Canal  and 
several  hundred  feet  east  of  the 
intersection  of  Routes  896  and  71/301. 
Land  use  in  the  area  surrounding  the 
site  is  a  mix  of  residential  and 
industrial.  The  Site  is  bordered  on  the 
west  by  an  active  Conrail  spur,  to  the 
south  by  Route  71/301,  and  to  the  north 
and  east  by  a  15-acre  parcel  of  land 
owned  by  Tilcon  Minerals,  Inc. 

During  its  operation,  Sealand,  Limited 
accepted  a  variety  of  waste  oil  products 
for  treatment  and  recycling.  The  facility 
was  abandoned  in  August  of  1983. 
Twenty-one  steel  tanks  or  hoppers,  one 
10,000  gallon  wooden  storage  tank, 
approximately  300  55-gallon  dnuns,  and 
various  mixing  chambers  and  pressure 
vessels  were  left  onsite.  An  inspection 
by  the  Delaware  Department  of  Natural 
Resources  and  Environmental  Control 
(DNREC)  revealed  that  the  wooden 
storage  tank  and  numerous  55-gallon 
drums  were  leaking  hazardous 
substances  onto  the  ground. 

In  response,  EPA  initiated  an 
emergency  removal  action  in  December 
of  1983.  During  this  action,  all  of  the 
drums  were  removed  from  this  site,  as 
was  all  of  the  Uquid  contained  in  the 
various  tanks,  which  were  cleaned  and 
left  near  the  Site.  The  process  area  was 
capped  with  one  foot  of  clay  and  six 
inches  of  topsoil. 

In  December  of  1988.  EPA  and  14 
Potentially  Responsible  Parties  (PRPs) 
entered  into  an  Administrative  Order  on 
Consent  to  conduct  a  Remedial 


Investigation/Feasibility  Study  (RI/FS) 
at  the  Site.  Ehiring  the  Remedial 
Investigation,  both  ground  water  and  the 
soil  beneath  and  near  the  capped  area 
were  sampled.  Low  levels  of  volatile 
organic  compounds  and  some 
semivolatile  compounds  were  found  in 
the  soil  beneath  the  cap.  Metals  were 
found  in  Site  soil  at  levels  generally 
consistent  with  backgroimd  levels. 
Neither  volatile  nor  semivolatile 
compounds  were  found  at  significant 
concentrations  in  the  ground  water.  One 
onsite  well  contained  elevated  levels  of 
metals,  particularly  nickel;  however, 
there  was  no  clear  correlation  between 
the  Site  and  the  metals. 

During  the  Risk  Assessment,  ground 
water  was  not  considered  a  potential 
contaminant  exposure  pathway.  The 
most  likely  exposure  scenarios  included 
children  who  could  be  exposed  to 
shallow  soil  while  trespassing  on  the 
Site,  and  workers  who  could  be  exposed 
to  subsurface  soil  during  construction 
activities.  The  Risk  Assessment 
assumed  that  the  Site,  which  is  zoned 
for  industrial  use  and  is  bordered  by  an 
active  Conrail  freight  line  and  a  paving 
company,  would  not  be  rezoned  for 
residential  use.  Given  this  assimiption, 
the  risks  associated  with  the  two  most 
likely  exposure  scenarios  were  below 
the  lower  boundary  of  the  acceptable 
risk  range.  It  was  determined  that  the 
Site  did  not  pose  a  threat  to  human 
health  or  the  environment,  and  the 
Region  issued  a  Record  of  Decision 
(ROD)  calling  for  no  further  action  in 
September  of  1991. 

During  the  preparation  of  the  ROD, 
DNREC  expressed  concern  about  the 
proposed  remedy.  They  believed  that 
the  contaminants  which  would  be  left  in 
place  beneath  the  cap  could  pose  a 
futiu«  threat  to  ground  water.  In 
response  to  this  concern,  EPA  included 
in  the  selected  remedy  a  review  of  the 
site  five  years  after  the  signing  of  the 
ROD,  even  though  a  five  year  review 
would  not  ordinarily  be  required  for  this 
type  of  remedy.  Furthermore,  EPA 
acknowledged  in  the  ROD  that  although 
Federal  law  did  not  require  action  at  the 
site,  the  State  was  still  free  to  act  under 
its  own  laws.  Nonetheless,  DNREC  did 
not  concur  with  the  ROD. 

Subsequent  to  the  signing  of  the  ROD, 
DNREC  took  action  pursuant  to  the 
authority  of  7  Del.  C,  Chapter  91,  the 
Delaware  Hazardous  Substance  Cleanup 
Act  (HSCA).  HSCA  was  not  considered 
an  Applicable  or  Relevant  and 
Appropriate  Requirement  (ARAR) 
during  the  remedy  selection  process,  as 
ARARs  are  not  considered  in  a  no  action 
decision.  DNREC  required  the  PRPs  to 
install  additional  monitoring  wells  and 
to  resample  the  ground  water.  The 


results  of  the  sampling  showed  no 
organic  contamination  in  the  wells. 
However,  some  metals,  including 
nickel,  were  present  at  elevated  levels  in 
some  wells.  There  was  no  clear  pattern 
to  the  wells  containing  metals;  one  is 
apparently  upgradient  of  the 
contaminated  soil,  and  adjacent  to  the 
active  Conrail  tracks. 

Using  this  information,  DNREC  issued 
a  Proposed  Plan  of  Remedial  Action  in 
October  of  1995.  The  proposed  remedial 
action  included  five  years  of  continued 
ground  water  monitoring,  as  well  as 
deed  restrictions  to  ensure  that  the 
property's  zoning  does  not  change  from 
industrial  to  residential.  This  plan  has 
since  been  finalized,  and  DNI^C  is 
negotiating  with  the  PRPs  to  conduct 
this  work. 

Based  on  the  information  presented 
above,  EPA  has  determined  that  the  Site 
does  not  pose  a  significant  threat  to 
human  health  or  the  environment  and 
that  no  further  action,  consistent  with 
CERCLA,  is  required.  Thus,  the  required 
NPL  deletion  criteria  presented  in 
Section  n,  above,  have  been  met. 
DNREC  has  concurred  on  this 
determination.  Correspondence 
dociunenting  this  concurrence  is 
included  in  the  Site  repositories. 

The  ROD  stated  that  EPA  would 
conduct  a  review  of  the  Site  five  years 
after  the  signing  of  the  ROD  to 
reevaluate  Site  conditions.  The 
evaluation  was  completed  in  September 
of  1996,  and  concluded  that  the  remedy 
selected  in  the  ROD  remained  protective 
of  human  health  and  the  environment 
and  that  no  further  action,  and  no 
additional  site  reviews,  will  be 
necessary,  particularly  in  light  of 
DNREC's  planned  actions. 

EPA,  with  the  concurrence  of  DNREC, 
believes  that  the  criteria  for  deletion  of 
the  Site  have  been  met  Therefore,  EPA 
is  proposing  deletion  of  the  Site  from 
the  NPL.  Documents  supporting  this 
action  are  available  in  the  Site 
repositories  described  above. 

Dated:  January  15, 1997. 
Stanley  L.  Laskowrsld, 

Acting  Begional  Administrator,  EPA  Begion 

3. 

[FR  Doc  97-2993  Filed  2-7-97;  8:45  am) 
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ACTION:  Notice  of  intent  to  delete  the 
Conklin  Dumps  site  from  the  National 
Priorities  List:  Request  for  comments. 

SUMNURY:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  its 
intent  to  delete  the  Conklin  Dumps  site 
from  the  National  Priorities  List^NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  is  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  New  York  have  determined 
that  no  further  cleanup  by  responsible 
parties  is  appropriate  imder  CERCLA. 
Moreover,  EPA  and  the  State  have 
determined  that  CERCLA  activities 
conducted  at  the  Conklin  Dumps  to  date 
have  been  protective  of  public  health, 
welfare,  and  the  environment. 
DATES:  Comments  concerning  the 
deletion  of  the  Conklin  Dumps  site  from 
the  NPL  may  be  submitted  on  or  before 
March  12, 1997. 

ADDRESSES:  Comments  concerning  the 
deletion  of  the  Conklin  Dumps  site  from 
the  NPL  may  be  submitted  to:  Arnold  R. 
Bemas,  P.E.,  Remedial  Project  Manager, 
U.S.  Environmental  Protection  Agency, 
Region  n,  290  Broadway,  2Dth  floor, 
New  York,  NY  10007-1866. 

Comprehensive  information  on  the 
Conklin  Dumps  site  is  contained  in  the 
EPA  Region  II  public  docket,  which  is 
located  at  EPA's  Region  n  office  (the 
18th  floor),  and  is  available  for  viewing, 
by  appointment  only,  from  9:00  a.m.  to 
5:00  p.m.,  Monday  through  Friday, 
excluding  holidays.  For  ^rther 
information,  or  to  request  an 
appointment  to  review  the  public 
docket,  please  contact  Mr.  Bemas  at 
(212)  637-3964. 

Background  information  from  the 
Regional  public  docket  is  also  available 
for  viewing  at  the  Conklin  Dimips  site's 
Administrative  Record  repository 
located  at:  Conklin  Town  Hall,  1271 
ConkUn  Road.  Conklin,  NY  13748. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Bemas  at  (212)  637-3964. 

SUPPLEMENTARY  INFORMATION: 

TaUeofContenta 

I.  Introduction 

II.  NPL  Deletion  Criteria 
ni.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introductioii 

EPA  Region  n  announces  its  intent  to 
delete  the  Conklin  Dumps  site  from  the 
NPL  and  requests  public  comment  on 
this  action.  The  NPL  is  Appendix  B  to 


the  NCP,  which  EPA  promulgated 
pursuant  to  Section  105  of  CERCLA,  as 
amended.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
(RAs)  financed  by  the  Hazardous 
Substances  Superfund  Response  Trust 
Fund  (the  "Fund").  Pursuant  to 
§300.425  (e)(3)  of  the  NCP,  any  .site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  RAs,  if  conditions  at 
such  site  warrant  action. 

EPA  will  accept  comments 
concerning  the  Conklin  Dumps  site  for 
thirty  (30)  days  after  publication  of  this 
document  in  the  Federal  Register  (until 
March  12, 1997). 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  the  procediu^s  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  how  the  Conklin  Dumps  site 
meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
§  300.425  (e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA,  in  consultation 
with  the  State,  will  consider  whether 
any  of  the  following  criteria  have  been 
met: 

1.  That  responsible  or  other  persons 
have  implemented  all  appropriate 
response  actions  required;  or 

2.  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented,  and  no  further  cleanup  by 
responsible  parties  is  appropriate;  or 

3.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking 
remedial  measures  is  not  appropriate. 

m.  Deletion  Procedures 

The  NCP  provides  that  EPA  shall  not 
delete  a  site  from  the  NPL  until  the  State 
in  which  the  release  was  located  has 
concurred,  and  the  public  has  been 
afforded  an  opportunity  to  comment  on 
the  proposed  deletion.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  agency  management. 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  Conklin 
Dumps  site: 


1.  EPA  Region  n  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  New  York  has 
concurred  with  the  deletion  decision. 

3.  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  notice  has  been 
published  in  local  newspapers  and  has 
been  distributed  to  appropriate  federal, 
state  and  local  officials,  and  other 
interested  parties.  This  notice 
announces  a  thirty  (30)-day  public 
comment  period  on  the  deletion 
package  starting  on  February  10, 1997 
and  concluding  on  March  12, 1997. 

4.  The  Region  has  made  all  relevant 
doounents  available  in  the  regional 
office  and  the  local  site  information 
repository. 

EPA  Region  11  will  accept  and 
evaluate  public  comments  and  prepare 
a  Responsiveness  Summary,  which  will 
address  the  comments  received,  before  a 
final  decision  is  made.  The  Agency 
believes  that  deletion  procedures  should-^ 
focus  on  notice  and  comment  at  the 
local  level.  Comments  from  the  local 
community  may  be  most  pertinent  to 
deletion  decisions.  If,  after 
consideration  of  these  comments,  EPA 
decides  to  proceed  with  deletion,  the 
EPA  Regional  Administrator  will  place 
a  Notice  of  Deletion  in  the  Federal 
Register.  The  NPL  will  reflect  any 
deletions  in  the  next  update.  Public 
notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  to  the  public  by  EPA  Region  II. 

IV.  Basis  for  Intended  Site  Deletion 

Site  History  and  Background 

The  Conklin  Dimips  site  originally 
consisted  of  two  landfiUed  areas  totaling 
about  37  acres,  referred  to  as  the  Upper 
and  Lower  Landfills.  The  Lower 
Landfill,  which  was  operated  between 
1964  and  1%9,  contained 
approximately  48,000  cubic  yards  of 
wastes  before  it  was  excavated  and 
consolidated  with  the  Upper  Landfill. 
The  Upper  Landfill,  which  originally 
contained  approximately  55,000  cubic 
yards  of  waste,  was  operated  from  1969 
until  1975,  when  a  closure  order  was 
issued  by  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC).  The  property 
is  currently  owned  by  the  Town  of 
Conklin. 

A  two-phase  hydrogeologic 
investigation  was  completed  by  O'Brien 
and  Gere  Engineers  for  the  Broome 
County  Industrial  Development  Agency 
in  1984  and  1985;  additional  field  work 
was  performed  in  1986.  In  June  1986, 
the  site  was  nominated  for  inclusion  on 
the  National  Priorities  List.  In  June 
1987,  a  Consent  Order  was  signed 
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between  the  Town  of  Conklin  and 
NYSDEC.  which  covered  the 
performance  of  a  remedial  investigation 
and  feasibility  study  (RI/FS)  and  the 
remedial  design  (RD)/remedial  action 
(RA). 

The  RI,  which  was  completed  in 
December  1988,  indicated  limited 
ground-water  contamination  in  the 
immediate  vicinity  of  the  Upper 
Landfill.  Confirmatory  sampling, 
performed  in  June  1990,  confirmed  the 
RI  findings  and  provided  additional 
validated  data. 

An  FS  report  was  completed  in 
January  1991. 

EPA.  in  consultation  with  NYSDEC. 
issued  a  Proposed  Plan  on  February  3. 
1991.  A  public  comment  period  began 
on  February  4. 1991  and  extended  until 
March  6. 1991.  A  public  meeting  was 
held  at  the  Conklin  Town  Hall  on 
February  25. 1991.  A  ROD.  which  was 
signed  by  the  EPA  Regional 
Administrator  on  March  29. 1991.  called 
for,  among  other  things,  capping  of  the 
Upper  Landfill  and  the  Lower  Landfill 
in-place,  leachate  collection,  either  on- 
or  off-site  treatment  of  the  leachate.  and 
long-term  monitoring. 

During  preliminary  design  activities 
associated  with  the  selected  remedy,  it 
was  determined  that  the  construction  of 
a  leachate  collection  trench  and  cap  at 
the  Lower  Landfill  would  present 
significant  engineering  difficulties  due 
to  the  proximity  of  an  adjacent  wetland 
and  railroad  tracks.  In  order  to  eliminate 
the  leachate  seeps  at  the  Lower  Landfill, 
it  would  be  necessary  to  install  a 
leachate  collection  system  below  the 
water  table.  A  leachate  collection 
system  installed  below  the  water  table, 
however,  would  collect  vast  amounts  of 
imcontaminated  groimd  water  and 
could  adversely  impact  the  adjacent 
wetland  by  dewatering  a  portion  of  it. 
unless  hydraulic  barriers  were  installed 
(which  in  itself  could  adversely  impact 
the  wetland).  In  addition,  instdling  a 
cap  on  the  Lower  Landfill  could 
negatively  impact  the  adjacent  wetland 
in  that  it  would  encroach  on  the 
wetland.  Due  to  these  technical 
feasibility  and  environmental  concerns, 
the  selected  remedy  was  modified  by  an 
Explanation  of  Significant  Differences 
(ESD)  in  September  1992.  The  modified 
remedy  consists  of  the  excavation  of  the 
Lower  Landfill,  consolidation  of  the 
excavated  Lower  Landfill  contents  onto 
the  Upper  Landfill,  capping  of  the 
Upper  Landfill,  construction  of  a 
leachate  collection  system,  and  either 
on-  or  off-site  treatment  of  the  leachate. 

Lower  Landfill 

The  RD  associated  with  the 
excavation  of  the  Lower  Landfill  and 


consolidation  of  the  excavated  wastes 
onto  the  Upper  Landfill  commenced  in 
April  1991  and  was  completed  in 
September  1992. 

The  excavation  of  the  Lower  Landfill 
began  in  January  1993.  The  composition 
of  the  wastes  that  were  encountered 
during  the  excavation  was  primarily  soil 
and  decomposed  organic  matter 
intermixed  with  scrap  metal,  bottles  and 
fabric  fix)m  a  local  tent  manufacturer. 
Although  four  55  gallon  drums  were 
encountered,  they  were  found  to  be 
empty  or  contained  non-hazardous 
debris,  and  were  crushed  and  disposed 
of  in  the  Upper  Landfill. 

The  waste  that  was  excavated  from 
the  Lower  Landfill  was  deposited  on  the 
Upper  Landfill  in  approximately  one- 
foot  lifts.  This  effort  was  completed  in 
Julv  1993. 

A  Remedial  Action  Report, 
docimienting  the  completion  of  the 
excavation  of  the  Lower  Landfill  was 
approved  on  September  29, 1993. 

Upper  Landfill  ' 

The  RD  associated  with  the  capping  of 
the  consolidated  wastes  on  the  Upper 
Landfill  and  the  construction  of  a 
leachate  collection,  storage,  and  pre- 
treatment  system  commenced  in  April 
1991  and  was  completed  in  July  1993. 

The  compaction  and  regrading  of  the 
excavated  waste  mass,  installation  of  a 
leachate  recovery  system,  construction 
of  a  final  cover  system  for  the  Upper 
Landfill,  and  the  installation  of  an  eight- 
foot  high  chain  linked  fence  around  the 
Upper  Landfill  to  restrict  access,  was 
performed  from  October  1993  to 
November  1994. 

Leachate  Storage  and  Pre-Treatment 
System 

In  Jime  1995.  the  Binghamton- 
Johnson  City  Joint  Sewer  Board 
approved  the  Town  of  Conklin's 
application  for  discharge  of  the  leachate 
from  the  Upper  Landfill  into  the 
sanitary  sewer  system  for  treatment  at 
the  Binghamton-Johnson  City  Joint 
Sewage  Treatment  Plant  in  Vestal.  New 
York.  This  approval  required  that  the 
Town  obtain  an  industrial  wastewater 
discheu^e  permit  and  temporarily  store 
the  leachate  in  an  on-site  storage  tank 
while  it  is  sampled  and  analyzed  to 
determine  if  it  meets  the  discharge 
requirements  of  the  permit. 

The  construction  of  a  leachate  storage, 
pre- treatment  system,  and  pipeline  to 
the  sewer  interceptor,  which  began  in 
November  1995,  included  the 
installation  of  a  30,000  gallon  horizontal 
steel  storage  tank  with  a  secondary 
containment  dike,  installation  of  a 
leachate  pre-treatment  system, 
consisting  of  a  series  of  bag  filters  to 


remove  solids,  and  installation  of  a  pipe 
to  discharge  the  leachate  from  the 
storage  and  pre-treatment  system  to  the 
sanitary  sewer  system.  Although  the 
work  was  completed  in  January  1996,  a 
final  inspection  could  not  be  conducted 
until  after  the  snow  melt  in  June  1996. 

A  Remedial  Action  Report, 
documenting  the  completion  of  the 
construction  of  the  final  cover  system 
and  leachate  collection  system  for  the 
Upper  Landfill,  leachate  collection  tank 
installation,  and  construction  of  a 
pipeline  to  the  sewer  interceptor  was 
approved  on  July  15, 1996. 

A  Superfund  Site  Close-Out  Report 
for  the  site  was  approved  on  September 
13, 1996. 

Summary  of  Operation  and 
Maintenance  and  Five-Year  Review 
Requirements 

Pursuant  to  terms  of  the  Consent 
Order  signed  with  NYSDEC  on  June  12, 
1987,  the  Town  of  Conklin  will  perform 
post-remediation  operation  and 
maintenance  associated  with  the  Upper 
Landfill's  final  cover  system  and  the 
leachate  collection  and  pre-treatment 
systems.  These  activities  will  consist  of 
landfill  cover  system  inspection  and 
maintenance  (including  grass  mowing, 
fence  repairs,  soil  cover  repairs); 
leachate  collection  system  inspection, 
operation,  and  maintenance;  and 
leachate  pre-treatment  system 
inspection,  operation,  and  maintenance. 
In  addition,  groimdwater,  surface  water, 
and  leachate  sampling  and  analysis  will 
be  performed. 

A  statutory  review  of  the  long-term 
monitoring  and  inspection  program 
reports  will  be  performed  in  January 
1998.  five  years  after  the  initiation  of  the 
RA,  to  assure  that  the  remedy  remains 
effective  in  protecting  human  health 
and  the  environment. 

Summary  of  How  the  Deletion  Criteria 
Has  Reen  Met 

All  of  the  completion  requirements 
for  this  site  have  been  met  as  specified 
in  OSWER  Directive  9320.2-09. 
Specifically,  based  on  the  field 
observations  associated  with  NYSDEC 
construction  oversight,  the  results  of  the 
preliminary  post-construction-and  the 
final  post-construction  inspections,  and 
the  results  of  samples  collected  during 
the  implantation  of  the  remedy,  it  has 
been  determined  that  construction  for 
the  Conklin  Dumps  site  has  been 
completed  and  that  the  construction 
activities  performed  on-site  were 
consistent  with  the  RD  plans  and 
specifications  and  conform  with  the 
remedies  selected  in  the  ROD,  as 
modified  by  the  ESD. 
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EPA.  with  concurrence  from  the  State 
on  December  16, 1996,  has  determined 
that  the  response  actions  undertaken  at 
the  Conklin  Dumps  site  are  protective  of 
human  health  and  the  environment. 

In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  EPA,  in  consultation  with 
the  State,  has  determined  that  all 
appropriate  responses  imder  CERCLA 
have  been  implemented  and  that  no 
further  cleanup  by  responsible  parties  is 
appropriate.  Having  met  the  deletion 
criteria,  EPA  proposes  to  delete  the 
Conklin  Dumps  site  from  the  NPL. 

Dated:  January  17, 1997. 
William  J.  Muszynsld, 
Acting  Regional  Administrator 
(FR  Doc.  97-2994  Filed  2-7-97;  8:45  am) 
nujNQ  cow  «M-«0-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  68a 
RiN0905-AES6 

National  Institutes  of  Health  Clinical 
Research  Loan  Repayment  Program 
for  Indhfiduals  from  Disadvantaged 
Backgrounds 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  NaUonal  Institutes  of 
Health  (NIH)  proposes  to  issue  a 
regulation  to  implement  provisions  of 
the  Public  Health  Service  Act 
authorizing  the  NIH  Clinical  Research 
Loan  Repayment  Program  for 
Individuals  from  EHsadvantaged 
Backgrounds.  The  purpose  of  the 
program  is  the  recruitment  and 
retention  of  highly  quaUfied  health 
professionals  who  are  from 
disadvantaged  backgrounds  to  clinical 
research,  as  employees  of  the  NM,  by 
providing  repayment  of  qualified 
educational  loans. 

DATES:  Comments  must  be  received  on 
or  before  April  11, 1997,  in  order  to 
assure  that  NIH  will  be  able  to  consider 
the  comments  in  preparing  the  final 
rule. 

ADDRESSES:  Comments  should  be  sent  to 
Jerry  Moore,  NIH  Regulations  Officer, 
Office  of  Management  Assessment,  I^, 
Building  31,  Room  1B05,  31  CENTER 
DR  MSC  2075,  BETHESDA,  MD  20892- 
2075. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Moore  at  the  address  above,  or 


telephone  (301)  496-4606  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The  NIH 
Revitalization  Act  of  1993  (Pub.  L.  103- 
43)  was  enacted  June  10, 1993,  adding 
section  487E  of  the  Public  Health 
Service  (PHS)  Act,  42  U.S.C.  288-5. 
Section  487E  authorizes  the  Secretary  to 
-carry  out  a  program  of  entering  into 
contracts  with  appropriately  qualified 
health  professionals  fi^m  disadvantaged 
backgrounds  with  substantial 
educational  loan  debt  relative  to 
income.  Under  such  contracts,  qualified 
health  professionals  agree  to  conduct 
clinical  research  as  NDI  employees  for 
a  minimum  of  two  years,  in 
consideration  of  the  Federal 
Government  agreeing  to  repay  a 
maximum  of  $20,000  annually  of  the 
principal  and  the  interest  of  the 
educational  loans  of  such  health 
professionals.  This  program  is  known  as 
the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds.  The 
NIH  is  proposing  to  amend  title  42  of 
the  Code  of  Federal  Regulations  by 
adding  a  new  part  68a  to  govern  the 
administration  of  this  loan  repayment 
program. 

The  proposed  regulation  specifies  the 
scope  and  purpose  of  the  program,  who 
is  eligible  to  apply,  how  individuals 
apply  to  participate  in  the  program,  how 
partici{>ants  are  selected,  and  the  terms 
and  conditions  of  the  program.  The 
purpose  of  this  notice  is  to  invite  public 
comment  on  the  proposed  regulation. 
The  following  is  provided  as  public 
information. 

Executive  Order  12866 

Executive  Order  12866  requires  that 
all  regulatory  actions  reflect 
consideration  of  the  costs  and  benefits 
they  generate,  and  that  they  meet  certain 
standards,  such  as  avoiding  the 
imposition  of  unnecessary  burdens  on 
the  affected  public.  If  a  regulatory  action 
is  deemed  to  fall  within  the  scope  of  the 
definition  of  the  term  "significant 
regulatory  action"  contained  in  section 
3(0  of  the  Order,  pre-publication  review 
by  the  Office  of  Management  and 
Budget's  Office  of  Information  and 
Regulatory  Affairs  (OIRA)  is  necessary. 
This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866  by  OIRA 
and  has  been  deemed  not  significant. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  regulatory  proposals  be 
analyzed  to  determine  whether  they 
create  a  significant  impact  on  a 
substantial  number  of  small  entities.  I 
certify  that  any  final  rule  resulting  from 


this  proposal  will  not  have  any  such 
impact. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  contain 
any  information  collection  requirements 
which  are  subject  to  Office  of 
Management  and  Budget  (OMB) 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
Chapter  35).  The  application  forms  for 
use  by  the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
&t)m  Disadvantaged  Backgrounds  have 
been  submitted  to  OMB  for  approval. 

Catalog  of  Federal  Domestic  Aaaistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbered  program  affected 
by  the  proposed  regulation  is:    ^ 

93.220— NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds 

List  of  Subjects  in  42  CFR  Part  68a 

Health — clinical  research,  medical 
research;  Loan  programs — health. 

Dated:  December  2, 1996. 
Harold  Vannns, 

Director,  National  Institutes  of  Health. 

For  reasons  presented  in  the 
preamble,  it  is  proposed  to  amend  title 
42  of  the  Code  of  Federal  Regulations  by 
adding  a  new  Part  68a  to  read  as  set 
forth  bislow. 

PART  68A— NATIONAL  INSTITUTES 
OF  HEALTH  (NIH)  CUNICAL 
RESEARCH  LOAN  REPAYMENT 
PROGRAM  FOR  INDIVIDUALS  FROM 
DISADVANTAGED  BACKGROUNDS 
(CR-LRP) 

£wC> 

68a.  1    What  is  the  scope  and  purpose  of  the 
NIH  Qinical  Research  Loan  Repayment 
Program  for  Individuals  from 
Disadvantaged  Backgrounds  (CR-LRP)? 

68a.2    Definitions. 

68a.3    Who  is  eligible  to  apply? 

68a.4    Who  is  eligible  to  participate? 

68a.5    Who  is  ineligible  to  participate? 

68a.6    How  do  individuals  apply  to 
participate  in  the  CR-LRP? 

68a.7    How  are  applicants  selrcted  to 
participate  in  the  CR-LRP? 

68a.8    What  does  the  CR-LRP  provide  to    ~ 
participants? 

68a.9    What  loans  qualify  for  repayment? 

68a.l0    What  does  an  individual  have  to  do 
in  return  for  loan  repayments  received 
under  the  CR-LRP? 

68a.  1 1    How  does  an  individual  receive  loan 
repayments  beyond  the  initial  two-year 
contract? 

68a.l2    What  will  happen  if  an  individual 
does  not  comply  with  the  terms  and 
conditions  of  participation  in  the  CR- 
LRP? 
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608.13    Under  what  ciicinnstances  can  the 
service  or  payment  obligation  be 
canceled,  waived,  or  suspended? 

68a.l4    When  can  a  CR-LRP  payment 

obligation  be  discharged  in  bankruptcy? 

68a.  15    Additional  conditions. 

68a.  16    What  other  regulations  and  statutes 
apply? 

Authority:  42  U.S.C  28»-5. 

|68a.1    What  is  tfM  scope  and  purpoae  of 
ttw  MH  Clinical  Rsssarch  Loan  Rspaynwnt 
riuyiwn  lor  inannaiian  ironi 
Dlsadvsnlagsd  Baekgreunda  (CR-4.RP)? 

This  part  applies  to  the  award  of 
educational  loan  payments  under  the 
NIH  Clinical  Research  Loan  Repayment 
Program  for  Individuals  from 
Disadvantaged  Backgrounds  (Ol-LRP) 
authorized  by  section  487E  of  the  Public 
Health  Service  Act  (42  U.S.C.  288-5). 
The  purpose  of  this  program  is  to  recruit 
and  retain  appropriately  qualified 
health  professionals,  who  are  from 
disadvantaged  backgrounds  and  have 
substantial  educational  debt  relative  to 
income,  to  conduct  clinical  research  as 
NIH  employees. 

%9»aJ2    DallnWons. 

As  used  in  this  part: 

Act  means  the  IHibUc  Health  Service 
Act,  as  amended  (42  U.S.C  201  et  seq.). 

Applicant  means  an  individual  who 
applies  to.  and  meets  the  eligibility 
criteria  for  the  CR-LRP. 

Approved  clinical  research  means 
clinical  research  approved  by  the 
Clinical  Research  Loan  Repayment 
Committee. 

Clinical  privileges  means  the 
delineation  of  privileges  for  patient  care 
granted  to  qualified  health  professionals 
by  the  NIH  Medical  Board  or  other 
appropriate  credentialing  board. 

Clinical  research  means  activities 
which  quaUfy  for  inclusion  as  clinical 
research  in  the  CR-LRP  as  determined 
by  the  Clinical  Research  Loan 
Repayment  Committee. 

Clinical  Research  Loan  Repayment 
Committee  (CR-LRC)  means  the 
scientific  board  assembled  to  review, 
rank,  and  approve  or  disapprove 
Clinical  Research  Loan  Repayment 
Program  appUcations.  Hie  CR-LRC  is 
composed  of  NIH  scientific  staff  and  co- 
chaired  by  the  Associate  Director  for 
Clinical  Research.  NIH,  and  the 
Associate  Director  for  Research  on 
Minority  Health,  NIH.  Members  are 
nominated  by  the  Deputy  Director, 
Intramural  Research,  NIH,  and  the  co- 
chairs,  and  appointed  by  the  Director, 
NIH. 

Clinical  Research  Loan  Repayment 
Program  (CR-LRP  or  Program)  means 
the  NIH  Clinical  Research  Loan 
Repayment  Program  for  Individuals 
&x>m  Disadvantaged  Backgroimds 


authorized  by  section  487E  of  the  Act, 
as  amended. 

Clinical  Research  Loan  Repayment 
Program  (CR-LRP  or  Program)  contract 
refers  to  the  agreement,  which  is  signed 
by  an  applicant  and  the  Secretary, 
wherein  the  applicant  from  a 
disadvantaged  background  agrees  to 
engage  in  clinical  research  as  an 
employee  of  the  NIH  and  the  Secretary 
agrees  to  repay  qualified  educational 
loans  for  a  prescribed  period  as 
specified  in  this  part. 

Clinical  researcher  means  an  NIH 
employee  with  clinical  privileges  who  is 
conducting  approved  clinical  research. 

Commercial  loans  means  loans  made 
by  banks,  credit  unions,  savings  and 
loan  associations,  not-for-profit 
organizations,  insurance  companies, 
schools,  and  other  financial  or  credit 
institutions  which  are  subject  to 
examination  and  supervision  in  their 
capacity  as  lending  institutions  by  an 
agency  of  the  United  States  or  of  die 
State  in  which  the  lender  has  its 
principal  place  of  business. 

Current  payment  status  means  that  a 
qualified  educational  loan  is  not  past 
due  in  its  payment  schedule  as 
determined  by  the  lending  institution. 

Debt  threshold  refers  to  the  minimum 
amount  of  qualified  educational  debt  an 
individual  must  have,  on  his/her 
program  eligibiUty  date,  in  order  to  be 
eligible  for  Program  benefits  and,  for 
purposes  of  eligibility  imder  this  part, 
debt  threshold  means  that  the  qualified 
educational  debt  must  equal  or  exceed 
20  percent  of  an  individual's  annual 
NIH  salary  on  his/her  program 
eligibility  date. 

Educational  expenses  means  the  cost 
of  the  health  professional's  education, 
including  the  tuition  expenses  and  other 
educational  expenses  such  as  fiaes, 
books,  supplies,  educational  equipment 
and  materials,  and  laboratory  expenses. 

Govenunent  loans  means  loans  made 
by  Federal,  State,  county,  or  dty 
agencies  which  are  authorized  by  law  to 
make  such  loans. 

Individual  from  disadvantaged 
background  means  an  individual  who: 

(1)  comes  from  an  environment  that 
inhibited  the  individual  from  obtaining 
the  knowledge,  skill  and  ability  required 
to  enroll  in  and  graduate  from  a  health 
professions  school;  or 

(2)  comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low-income  thresholds  according  to 
family  size  published  by  the  U.S. 
Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consumer  Price 
Index,  and  adjusted  by  the  Secretary  for 
use  in  all  health  professions  programs. 
The  Secretary  periodically  publishes 


these  income  levels  in  the  Federal 
Rcsister. 

Institute.  Center,  or  Agency  (ICA) 
means  an  institute,  center,  or  agency  of 
the  National  Institutes  of  Health. 

living  expenses  means  the  reasonable 
cost  of  room  and  board,  transportation 
and  commuting  costs,  and  other 
reasonable  costs  incurred  during  an 
individual's  attendance  at  an 
educational  institution. 

Participant  means  an  individiial 
whose  application  to  the  CR-LRP  has 
been  approved  and  whose  Program 
contract  has  been  executed  by  the 
Secretary. 

Program  means  the  NIH  Ginical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgroimds. 

Program  eligibility  date  means  the 
date  on  which  an  individual's  Program 
contract  is  executed  by  the  Secretary 
and  that  individual  is  engaged  in 
approved  clinical  research  as  an 
employee  of  the  NIH. 

Qumified  educational  loans  and 
mterest/debt  include  Government  and 
commercial  educational  loans  and 
interest  for: 

(1)  Undergraduate,  graduate,  and 
health  professional  sdbool  tuition  - 
expenses: 

(2)  Other  reasonable  educational 
expenses  required  by  the  school(s) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses:  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  reasonable  living  expenses 
incurred. 

Reasonable  educational  and  living 
expenses  means  those  educational  and 
living  expenses  which  are  equal  to  or 
less  than  the  sum  of  the  school's 
estimated  standard  student  budget  for 
educational  and  living  expenses  for  the 
degree  program  and  for  the  year(s) 
during  which  the  participant  was 
enrolled  in  school.  If  there  is  no 
standard  budget  available  from  the 
school  or  if  the  participant  requests 
repayment  for  Mlucational  and  living 
expenses  which  exceed  the  standard 
student  budget,  reasonableness  of 
educational  and  living  expenses 
incurred  must  be  substantiated  by 
additional  contemporaneous 
documentation,  as  determined  by  the 
Secretary. 

Repayable  debt  means  the  portion,  as 
established  by  the  Secretary,  of  an 
individual's  total  qualified  educational 
debt  relative  to  the  NIH  salary,  which 
can  be  paid  by  the  CR-LRP. 
Specifically,  quaUfying  educational  debt 
amounts  in  excess  of  50  percent  of  the 
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debt  threshold  will  be  considered  for 
repayment. 

Salary  means  base  pay  plus  quarters, 
subsistence,  and  variable  housing 
allowances,  if  applicable. 

School  means  undergraduate, 
graduate,  and  health  professions  schools 
which  are  accredited  by  a  body  or 
bodies  recognized  for  accreditation 
purposes  by  the  Secretary  of  Education. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

Service  means  the  Puolic  Health 
Service. 

State  means  one  of  the  fifty  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  U.S. 
Virgin  Islands,  Guam,  American  Samoa, 
and  the  Trust  Territory  of  the  Pacific 
Islands  (the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

Withdrawal  means  a  request  by  a 
participant,  prior  to  the  Program  making 
payments  on  his  or  her  behalf,  for 
withdrawal  from  Program  participation. 
A  withdrawal  is  without  penalty  to  the 
participant  and  without  obligation  to 
the  Program. 

§688.3    Who  is  eligible  to  apply? 

To  be  eligible  to  apply  to  the  CR-LRP, 
an  individual  must  be  a  citizen, 
national,  or  p>ermanent  resident  of  the 
United  States;  hold  a  M.D.,  Ph.D.,  D.O., 
D.D.S.,  D.M.D.,  A.D.N./B.S;n.,  or 
equivalent  degree;  have,  on  his/her 
program  eligibility  date,  qualified 
educational  debt  equal  to  or  in  excess  of 
the  debt  threshold;  and  be  an  individual 
from  a  disadvantaged  background. 

S  688.4   Who  is  eligible  to  participate? 
To  be  eligible  to  participate  in  the 
CR-LRP,  an  applicant  must  have  the 
recommendation  of  the  employing  ICA 
Scientific  Program  Director,  the 
concurrence  of  the  ^employing  ICA 
Director,  and  the  approval  of  the  CR- 
LRC.  Since  participation  in  the  Program 
is  contingent,  in  part,  upon  employment 
with  NIH,  a  Program  contract  may  not 
be  awarded  to  an  applicant  until  an 
employment  commitment  has  been 
made  by  the  employing  ICA  Personnel 
Department. 

§688.5   Who  is  ineligible  to  participate? 

The  following  individuals  are 
ineligible  for  CR-LRP  participation: 

(a)  Persons  who  are  not  eligible 
applicants  as  specified  under  §68a.3; 

(b)  Persons  who  owe  an  obligation  of 
health  professional  service  to  the 


Federal  Government,  a  State,  or  other 
entity,  imless  a  deferral  is  granted  for 
the  length  of  his/her  service  obligation 
under  the  CR-LRP.  The  following  are 
examples  of  programs  which  have  a 
service  obligation:  Physicians  Shortage 
Area  Scholarship  Program,  National 
Research  Service  Award  Program, 
Public  Health  Service  Scholarship, 
National  Health  Service  Corps 
Scholarship  Program,  Armed  Forces 
(Army,  Navy,  or  Air  Force)  Professions 
Scholarship  Program,  Indian  Health 
Service  Scholarship  Program,  and  the 
NIH  AIDS  Research  Loan  Repayment 
Program. 

(c)  Persons  who  are  not  NIH 
employees,  such  as  Intramural  Research 
Training  Award  (IRTA)  recipients. 
Visiting  Fellows,  National  Research 
Service  Award  (NRSA)  recipients.  Guest 
Researchers  or  Special  Volunteers,  NIH- 
National  Research  Council  (NRC) 
Biotechnology  Research  Associates 
Program  participants,  and 
Intergovernmental  Personnel  Act  (IPA) 
participants;  or 

(d)  Persons  who  do  not  have  clinical 
privileges. 

§  68a.6    How  do  individuals  apply  to 
participate  in  the  CR-LRP? 

An  application  for  participation  in  the 
CR-LRP  shall  be  submitted  to  the  NIH 
office  which  is  responsible  for  the 
Program's  administration,  in  such  form 
and  manner  as  the  Secretary  may 
prescribe. 

§  68a.7    How  are  applicants  selected  to 
participate  in  the  CR-LRP? 

To  be  selected  for  participation  in  the 
CR-LRP,  applicants  must  satisfy  the 
following  requirements: 

(a)  Applicants  must  meet  the 
eligibiUty  requirements  specified  in 
§68a.3and§68a.4. 

(b)  Applicants  must  not  be  ineligible 
for  participation  as  specified  in  §  68a.5. 

(c)  Applicants  must  be  selected  for 
approval  by  the  CR-LRC,  based  upon  a 
review  of  their  applications. 

§688.8   What  does  the  CR-LRP  provide  to 
participants? 

(a)  Loan  repayments:  For  each  year  of 
service  the  individual  agrees  to  serve, 
with  a  minimum  of  2  years  of  obligated 
service,  the  Secretary  may  pay  up  to 
$20,000  per  year  of  a  participant's 
repayable  debt. 

(b)  Under  §  68a.8(a),  the  Secretary  will 
make  payments  in  the  discharge  of  debt 
to  \he  extent  appropriated  funds  are 
available  for  these  purposes. 

§68a9    What  loans  qualify  for  repayment? 

(a)  The  CR-LRP  will  repay 
participants'  lenders  the  principal, 
interest,  and  related  expenses  of 


qualified  Government  and  commercial 
educational  loans  obtained  by 
participants  for  the  following: 

(1)  Undergraduate,  graduate,  and 
health  professional  school  tuition 
expenses; 

(2)  Other  reasonable  educational 
expenses  required  by  the  schooUs) 
attended,  including  fees,  books, 
supplies,  educational  equipment  and 
materials,  and  laboratory  expenses;  and 

(3)  Reasonable  living  expenses, 
including  the  cost  of  room  and  board, 
transportation  and  commuting  costs, 
and  other  living  expenses  as  determined 
by  the  Secretary. 

(b)  The  following  educational  loans 
are  ineligible  for  repayment  under  the 
CR-LRP: 

(1)  Loans  obtained  from  other  than  a 
government  entity  or  commercial 
lending  institution; 

(2)  Loans  for  which  contemporaneous 
documentation  is  not  available; 

(3)  Loans  or  portions  of  loans 
obtained  for  educational  or  living 
expenses  which  exceed  the  standard  of 
reasonableness  as  determined  by  the 
participant's  standard  school  budget  for 
the  year  in  which  the  loan  was  made^ 
and  are  not  determined  by  the  Secretary 
to  be  reasonable  based  on  additional 
documentation  i>rovided  by  the 
individual; 

(4)  Loans,  financial  debts,  or  service 
obligations  incurred  under  the  following 
programs:  Physicians  Shortage  Area 
Scholarship  Program  (Federal  or  State). 
National  Research  Service  Award 
Program,  Public  Health  and  National 
Health  Service  Corps  Scholarship 
Training  Program,  National  Health 
Service  Corps  Scholarship  Program, 
Armed  Forces  (Army,  Navy,  or  Air 
Force)  Health  Professions  Scholarship 
Program,  Indian  Health  Service 
Program,  and  similar  programs,  upon 
determination  by  the  Secretary,  which 
provide  loans,  scholarships,  loan 
repayments,  or  other  awards  in 
exchange  for  a  future  service  obligation; 

(5)  Any  loan  in  default  or  not  in  a 
current  payment  status; 

(6)  Loan  amounts  which  participants 
have  paid  or  were  due  to  have  paid 
prior  to  the  program  eligibility  date;  and 

(7)  Loans  for  which  promissory  notes 
have  been  signed  after  the  program 
eligibility  date. 

§  688.10  Whet  does  an  individual  have  to 
do  in  return  for  loan  repayments  received 
under  the  CR-LRP? 

Individuals  must  agree  to  be  engaged 
in  approved  clinical  research,  as 
employees  of  the  NIH,  for  a  minimum 
initial  period  of  two  consecutive  years. 
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fMa.11    How  doM  an  individual  r«c«iv« 
loan  rapaymonta  boyond  tha  initial  tmro-yaar 
contract? 

An  individual  may  apply  for  and  the 
Secretary  may  gran{  extension  contracts 
for  one-year  periods,  if  there  is 
sufficient  debt  remaining  to  be  repaid 
and  the  individual  is  engaged  in 
approved  clinical  research  as  an  NIH 
employee. 

|68a.12   WhatwiUhappanifanindividuai 
doaa  not  comply  with  ttia  twma  and 
conditiona  of  participation  In  tha  CR-LRP? 

(a)  Absent  withdrawal  (see  §  68a.2)  or 
termination  under  paragraph  (d)  of  this 
section,  any  participant  who  fails  to 
complete  the  minimum  two-year  service 
obligation  required  under  the  Program 
contract  will  be  considered  to  have 
breached  the  contract  and  will  be 
subject  to  assessment  of  monetary 
damages  and  penalties  as  follows: 

(1)  Participants  who  leave  during  the 
first  year  of  the  initial  contract  are  liable 
for  amounts  already  paid  by  the  NIH  on 
behalf  of  the  participant  plus  an  amount 
equal  to  $1,000  multiplied  by  the 
number  of  months  of  the  original  service 
obligation. 

(2)  Participants  who  leave  during  the 
second  year  of  the  contract  are  liable  for 
amounts  already  paid  by  the  NIH  on 
behalf  of  the  participant  plus  $1,000  for 
each  unserved  month. 

(b)  Payments  of  any  amount  owed 
imder  paragraph  (a)  of  this  section  shall 
be  made  within  one  year  of  the 
participant's  breach  (or  such  longer 
period  as  determined  by  the  Secretary). 

(c)  Participants  who  sign  a 
continuation  contract  for  any  year 
beyond  the  initial  two-year  period  and 
fail  to  complete  the  one-year  period 
specified  are  liable  for  the  pro  rata 
amoxut  of  any  benefits  advanced 
beyond  the  {>eriod  of  completed  service. 

(d)  Terminations  will  not  be 
considered  a  breach  of  contract  in  cases 
where  such  terminations  are  beyond  the 
control  of  the  participant  as  follows: 

(1)  Terminations  for  cause  or  for 
convenience  of  the  Government  will  not 
be  considered  a  breach  of  contract  and 
monetary  damages  will  not  be  assessed. 

(2)  Occasionally,  a  participant's 
research  assignment  may  evolve  and 
change  to  the  extent  that  the  individual 
is  no  longer  engaged  in  approved 
clinical  research.  Similarly,  the  research 
needs  and  priorities  of  the  ICA  and/or 
the  NIH  may  change  to  the  extent  that 

a  determination  is  made  that  the  health 
professional's  skills  may  be  better 
utilized  in  a  non-clinical  research 


assignment.  Under  these  circumstances, 
the  following  will  apply: 

(i)  Program  participation  and  benefits 
will  cease  as  of  the  date  an  individual 
is  no  longer  engaged  in  approved 
clinical  research;  and 

(ii)  Normally,  job  changes  of  this 
nature  will  not  be  considered  a  breach 
of  contract  on  the  part  of  either  the  NIH 
or  the  participant.  Based  on  the 
recommendation  of  the  ICA  Director 
and  concurrence  of  the  Secretary,  the 
participant  will  be  released  from  the 
remainder  of  his  or  her  service 
obligation  without  assessment  of 
monetary  penalties-  The  participant  in 
this  case  will  be  permitted  to  retain  all 
Program  benefits  made  or  owed  by  NIH 
on  his/her  behalf  up  to  the  date  the 
individual  is  no  longer  engaged  in 
approved  clinical  research,  except  the 
pro  rata  amount  of  any  benefits 
advanced  beyond  the  period  of 
completed  service. 

S  68a.l  3    Under  what  circumatancaa  can 
tita  aarvioa  or  payment  obligation  t>a 
canceled,  waived,  or  auapandad? 

(a)  Any  obligation  of  a  participant  for 
service  or  payment  to  the  Federal 
Government  under  this  part  will  be 
canceled  upon  the  death  of  the 
participant. 

(b)  The  Secretary  may  waive  or 
suspend  any  service  or  payment 
obligation  incurred  by  the  participant 
upon  request  whenever  compliance  by 
the  participant: 

(1)  Is  impossible, 

(2)  Would  involve  extreme  hardship 
to  the  participant,  or 

(3)  If  enforcement  of  the  service  or 
payment  obligation  would  be  against 
equity  and  good  conscience. 

(4)  The  Secretary  may  approve  a 
request  for  a  suspension  of  the  service 
or  payment  obligations  for  a  period  of  1 
year.  A  renewal  of  this  suspension  may 
also  be  granted. 

(c)  Compliance  by  a  participant  with 
a  service  or  payment  obligation  will  be 
considered  impossible  if  the  Secretary 
determines,  on  the  basis  of  information 
and  docimientation  as  may  be  required, 
that  the  participant  suffers  from  a 
physical  or  mental  disability  resulting 
in  the  permanent  inability  of  the 
participant  to  perform  the  service  or 
other  activities  which  would  be 
necessary  to  comply  with  the  obligation. 

(d)  In  determining  whether  to  waive 
or  suspend  any  or  all  of  the  service  or 
payment  obligations  of  a  participant  as 
imposing  an  undue  hardship  and  being 
against  equity  and  good  conscience,  the 
Secretary,  on  the  basis  of  information 


and  docimientation  as  may  be  required, 
will  consider 

(1)  The  participant's  present  financial 
resources  and  obligations; 

(2)  The  participant's  estimated  future 
financial  resources  and  obligations;  and 
.   (3)  The  extent  to  which  the 
participant  has  problems  of  a  personal 
nature,  such  as  a  physical  or  mental 
disability  or  terminal  illness  in  the 
immediate  family,  which  so  intrude  on 
the  participant's  present  and  future 
ability  to  perform  as  to  raise  a 
prestunption  that  the  individual  will  be 
tmable  to  perform  the  obligation 
incurred. 

S  68a.14    Whan  can  a  CR-LRP  payment 
obligation  ba  diachargad  In  baniouptcy? 

Any  payment  obligation  incurred 
imder  §  68a. 12  may  be  discharged  in 
bankruptcy  imder  Title  11  of  the  United 
States  Code  only  if  such  discharge  is 
granted  after  the  expiration  of  the  five- 
year  period  beginning  on  the  first  date 
that  payment  is  required  and  only  if  the 
bankruptcy  court  finds  that  a 
nondischarge  of  the  obligation  would  be 
unconscionable. 

f68a.1S    Additional  conditiona. 

When  a  shortage  of  funds  exists, 
participants  may  be  funded  partially,  as 
determined  by  ttie  Secretary.  However, 
once  a  CR-LRP  contract  has  been  signed 
by  both  parties,  the  Secretary  will 
obligate  such  funds  as  necessary  to 
ensure  that  sufficient  funds  will  be 
available  to  pay  benefits  for  the  duration 
of  the  period  of  obligated  service  unless, 
by  mutual  written  agreement  between 
the  Secretary  and  the  applicant, 
specified  otherwise.  Benefits  will  be 
paid  on  a  quarterly  basis  after  each^ 
service  period  unless  specified 
otherwise  by  mutual  written  agreement 
>  between  the  Secretary  and  the 
applicant. 

The  Secretary  may  impose  additional 
conditions  as  deemed  necessary. 

{68a.16   What  other  i;pgulatlona  and 
atatirtM  apply? 

Several  other  regulations  and  statutes 
apply  to  this  part.  These  include,  but  are 
not  necessarily  limited  to: 

Debt  Collection  Act  of  1982,  Pub.  L  97-385 

(5  U.S.C  5514): 
Fair  Credit  Reporting  Act  (15  U.S.C  1681  et 

seq.y, 
Fedraal  Debt  Collection  Procedures  Act  of 

1990.  Pub.  L  101-647  (28  U.S.C  1);  and 
Privacy  Act  of  1974  (5  U.S.C  S52a). 

|FR  Doc.  97-3215  Filed  2-7-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart206 
FUN  3067-AC81 

Criminal  and  Civil  Penalties  Under  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  FEMA  proposes  to  increase  its 
maximum  civil  penalty  under  the 
Robert  T.  Stafford  Disaster  Relief  & 
Emergency  Assistance  Act  (42  U.S.C. 
5157(d))  from  $5,000  to  $5,500.  This 
increase  is  authorized  by  the  Qvil 
Penalties  Inflation  Adjustment  Act  of     - 
1990  (Pub.  L.  101-410,  28  U.S.C.  2461 
note). 

DATES:  We  invite  comments  on  this 
proposed  rule  and  will  accept 
comments  imtil  April  11. 1997. 

ADDRESSES:  Please  send  written 
comments  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington.  DC  20472, 
(facsimile)  (202)  646-^536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  S.  Buck,  IV,  Office  of  Financial 
Management,  Financial  Policy  Division, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472,  (202)  646-4091. 
SUPPLEMENTARY  INFORMATION:  Congress 
mandated  in  the  Debt  Collection 
Improvement  Act  of  1996,  Pub.  L.  104- 
134.  Section  31001(s)(l)  that  Federal 
agencies,  including  FEMA,  adjust  their 
maximum  dvil  penalties  either  by  the 
factor  calculated  imder  the 
mathematical  formulae  set  out  in  the 
Federal  Qvil  Penalties  Inflation 
Adjustment  Act  of  1990  (Adjustment 
Act,  28  U.S.C.  2461,  note.  Section  4)  or 
by  10%,  whichever  is  less.  The 
Adjustment  Act  requires  agencies  to 
increase  their  maximimi  civil  penalties 
to  reflect  changes  in  the  Department  of 
Labor's  consiuner  price  index  of  all 
urban  consumers  (CPI). 

In  1988  Congress  enacted  Section 
314(d)  of  the  Robert  T.  Stafford  Disaster 
Relief  &  Emergency  Assistance  Act  (42 
U.S.C.  5157(d))  (Stafford  Act)  and  set 
the  maximum  civil  monetary  penalty  for 
any  person  "*  *  *  who  knowingly 
violates  any  order  or  regulation  issued 
under  this  (Stafford)  Act  *  *  *'*at 
$5,000.  Since  passage  of  the  Stafford  Act 
and  FEMA's  publishing  its 
implementing  regulations  at  44  CFR 
206.14(d),  the  CPI  has  increased  by 
more  than  33%.  However,  the  Debt 


Collection  Improvement  Act  (Pub.  L. 
104-134,  §  31001(s)(2))  sets  a  maximum 
increase  of  10%  for  the  initial  monetary 
penalty  adjustments.  For  FEMA  this 
would  be  $500.  Thus,  the  adjusted 
Stafford  Act  maximum  civil  monetary 
penalty  would  be  $5,500. 

This  change  is  required  by  the  Federal 
Civil  Penalties  hiflation  Adjustment  Act 
of  1990  (Pub.  L.  101-410).  as  amended 
by  the  DeJ)t  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134). 

This  rule  would  set  the  maximiun 
Stafford  Act  civil  monetary  penalty  for 
those  violations  occurring  30  days  after 
publication  of  the  final  rule  at  $5,500. 
For  violations  occvuring  on  or  before  30 
days  after  publication  of  the  final  rule, 
the  maximum  civil  monetary  penalty 
would  remain  $5,000. 

National  EoTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Considerations.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  in  accordance 
with  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.,  because  the  rule 
increases  civil  monetary  penalties  to  be 
paid  by  the  small  number  of  persons 
who  knowingly  violate  regulations 
issued  under  the  Stafford  Act. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  the 
purposes  of  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12162.  Federalism, 
dated  October  26. 1987. 

Executive  Order  12887,  Qvil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12887. 

List  of  Subjects  in  44  CFR  Part  206 

Disaster  assistance,  Penalties. 
Accordingly,  44  CFR  part  206  is 
proposed  to  be  amended  as  follows: 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23. 1988 

1.  Section  206.14(d)  is  revised  to  read 
as  follows: 

S206.14    Crfminal  and  dvil  penaltiM. 


(d)  Civil  penalty.  Any  individual  who 
knowingly  violates  any  order  or 
regulation  on  or  before  {30  days  after 
pubUcation  of  final  rule]  shall  be  subject 
to  a  civil  penalty  of  not  more  than 
$5,000  for  each  violation.  Any 
individual  who  knoivingly  violates  any 
order  or  regulation  after  (30  days  after 
publication  of  final  rule]  shall  be  subject 
to  a  civil  penalty  of  not  more  than 
$5,500  for  each  violation. 

Dated:  January  31, 1997. 
James  L.  Witt, 
Director. 

(PR  Doc  97-2965  Filed  2-7-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  36. 51. 61  and  69 

[CC  Docket  Not.  96-45, 96-262,  and  96- 
96:  DA  97-239] 

Implementation  of  the 
Telecommunlcationa  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Request  for  comment;  extension 

of  comment  period. 

SUMMARY:  The  Common  Carrier  Bureau 
of  the  Federal  Communications 
Commission  here  extends  time  for 
parties  to  comment  on  issues  raised  by 
its  January  9, 1997  Staff  Analysis  of 
economic  cost  computer  models 
submitted  in  connection  with  several 
pending  proceedings  implementing  the 
Telecommunications  Act  of  1996.  The 
Public  Notice  setting  the  original 
comment  deadUnes  was  published  in 
the  Federal  Register  on  February  5, 
1997. 

DATES:  Comments  in  response  to  the 
Public  Notice  are  due  February  13, 
1997,  and  repHes  are  due  February  20, 
1997. 

ADDRESSES:  Commenters  must  file  an 
original  and  four  copies  of  their 
comments  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Room  222, 1919  M  Street, 
N.W.,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Konuch,  202-418-0199  or 
Brad  Wimmer.  202-418-1847. 
SUPPLEMENTARY  INFORMATION:  Released: 
January  31. 1997. 

Extension  of  Time  Granted  for  Parties 
To  Submit  CtMnments  in  Response  to 
Commission  Staff's  Analysis  of  Coat 
Proxy  Models 

Comment  Date:  February  13, 1997 
Reply  Comment  Date:  February  20, 1997 
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1.  On  January  9,  1997,  the 
Commission  Staff  released  a  Staff 
Analysis  intended  to  stimulate 
discussion  of  criteria  for  the  evaluation, 
and  use.  of  forward-looking  cost  proxy 
models  in  determining  universal  service 
support  payments,  cost-based  access 
charges,  and  interconnection  and 
unbundled  network  element  pricing. 
Also  on  January  9, 1997,  the  Common 
Carrier  Bureau  ("Bureau")  issued  a 
Public  Notice  seeking  comment  on 
issues  raised  in  the  Staff  Analysis,  and 
setting  deadlines  of  February  3,  1997  for 
initial  comments,  and  February  14, 1997 
for  replies.  The  Public  Notice  indicated 
that  the  record  gathered  in  response  to 
the  Staff  Analysis  might  at  a  future  date 
be  associated  with  the  official  record  of 
certain  pending  rulemakings  to  which  it 
may  be  relevant  and  used  to  support 
Commission  determinations  in  those 
rulemakings.  See  Federal-State  Joint 
Board  on  Universal  Service,  CC  Docket 
No.  96-45,  Access  Charge  Reform,  CC 
Docket  No.  96-262,  and  Implementation 
of  the  Local  Competition  Provisions  of 
the  Telecommunications  Act  of  1996, 
CC  Docket  No.  96-98. 


2.  On  January  24, 1996,  Pacific  Telesis 
Group,  Sprint  Corporation,  and  U  S 
WEST,  Inc..  ("Petitioners"),  filed  a 
Motion  for  Extension  of  Time  to  File 
Comments  in  response  to  the  Public 
Notice.  For  the  reasons  below,  the 
deadlines  for  filing  initial  and  reply 
comments  are  being  extended  until 
February  13  and  February  20, 1997, 


3.  First,  the  Staff  Analysis  focused  on 
models  submitted  previously  to  the 
Conunission,  but  the  model  sponsors 
have  indicated  that  these  models  will  be 
superseded  by  newer  versions  to  be 
released  by  January  31, 1997,  and  by 
February  5, 1997.  These  new  models  are 
the  Benchmark  Cost  Proxy  Model 
("BCPM").  to  be  submitted  by 
Petitioners,  and  Hatfield  3.  to  be 
submitted  by  AT&T  and  MCI. 
Additionally,  another  model.  Dr.  Ben 
Johnson's  Telecom  Economic  Cost 
Model,  was  filed  in  the  universal  service 
proceeding  earlier  this  month.  Inasmuch 
as  the  new  models  are  intended  to 
improve  on  the  earlier  versions,  it 
would  be  more  efficient  for  commenters 
and  Commission  staff  to  focus  their 
efforts  on  evaluating  the  new  models 


instead  of  the  superseded  versions.  In 
addition,  because  the  new  models  are 
scheduled  to  be  released  shortly  before 
and  after  the  current  comment  deadline, 
commenters  will  not  be  able  to  evaluate 
them  at  all  in  comments  here  without  an 
extension. 

4.  The  extension  being  granted  is  not 
the  full  period  sought  by  Petitioners.  We 
want  to  ensure  that  the  responses  filed 
to  the  Staff  Analysis  are  available  for 
possible  use  by  the  Commission  in 
acting  by  May  8, 1997,  on  the 
recommendation  of  the  Federal-State 
Universal  Service  Joint  Board.  Any 
longer  extension  could  easily  jeopardize 
such  use  of  the  record. 

5.  Among  other  things,  parties  should 
address  in  their  comments  whether,  and 
to  what  extent,  the  new  models:  (1) 
Meet  the  criteria  set  forth  in  the  Staff 
Analysis;  (2)  improve  on  potential 
shortcomings  of  the  prior  versions  of  the 
models. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-3187  Filed  2-7-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[DoefcMNo.TB-47-04] 

National  Advisory  Committee  for 
Tobacco  Inspection  Services;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  National  Advisory  Committee 
for  Tobacco  Inspection  Services. 

Aite:  March  20, 1997. 

Time  9:00  a.m. 

Place:  United  States  Department  of 
Agriculture  (USD A),  Agricultural 
Marketing  Service  (AMS),  Tobacco 
Division,  Flue-Cured  Tobacco 
Cooperative  Stabilization  Corporation 
Building,  Room  223, 1306  Annapolis 
Drive,  Raleigh,  North  Carolina,  27608. 

Purpose:  To  elect  officers,  review 
various  regulations  issued  pursuant  to 
the  Tobacco  Inspection  Act  (7  U.S.C. 
511  et  seq.)  and  to  discuss  the  level  of 
tobacco  inspection  services  currently 
provided  to  producers  by  AMS.  The 
Committee  will  recommend  the  desired 
level  of  services  to  be  provided  to 
producers  by  AMS  and  an  appropriate 
fee  structure  to  fund  the  recommended 
services  for  the  1997-98  selling  season. 
The  meeting  is  open  to  the  public. 
Persons,  other  than  members,  who  wish 
to  address  the  Committee  at  the  meeting 
should  contact  the  Director,  Tobacco 
Division,  AMS,  U.S.  Department  of 
Agriculture,  Room  502,  Annex  Building, 
P.O.  Box  96456,  Washington,  D.C. 
20090-6456,  (202)  205-0567,  prior  to 
the  meeting.  Written  statements  may  be 
submitted  to  the  Committee  before,  at, 
or  after  the  meeting. 

Dated:  February  4, 1997. 
John  P.  Duncan, 
Director,  Tobacco  Division. 
IFR  Doc.  97-3136  Filed  2-7-97;  8:45  am] 
aiUMQ  COM  MIMtt-P 


Forest  Service 

Southwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon  PIEC 
Advisory  Committee  will  meet  on 
February  27. 1997  at  the  City  Council 
Chambers  6th  and  A  Streets,  Grants 
Pass,  Oregon.  The  meeting  will  begin  at 
9:00  a.m.  and  continue  imtil  4:30  p.m. 
Agenda  items  to  be  covered  include:  (1) 
Report  on  effects  on  staff  reductions  to 
the  Federal  Agencies;  (2)  Final  decision 
on  Grazing  Standards  proposal;  (3) 
Presentation  on  how  grazing  standards 
will  be  implemented;  (4)  Subcommittee 
work  session  (4)  PubUc  comments.  All 
Province  Advisory  committee  meetings 
are  open  to  the  public.  Interested 
citizens  are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

IXrect  questions  regarding  this  meeting 
to  Chud^  Anderson,  Province  Advisory 
Committee  staff,  USDA,  Forest  Service, 
Rogue  River  National  Forest.  333  W.  8th 
Street,  Medford,  Oregon  97501,  phone 
541-858-2322. 

Dated:  February  3, 1997. 
James  T.  Gladen, 

Forest  Supervisor,  Designated  Federal 
Official. 

(FR  Doc  97-3239  Filed  2-7-97;  8:45  am] 
BIUJNQ  COOE  341»-11-ll 


ASSASSINATKM  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATES:  February  13-14, 1997. 

PUkCE:  ARRB,  600  E  Street,  NW., 
Washington,  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Closed 
Meeting. 

2.  Review  of  Assassination  Records. 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Pubhc  AfEairs  Officer,  600  E  Street, 
NW.,  Second  Floor.  Washington.  DC 


20530.  Telephone:  (202)  724-0088;  Fax: 

(202)  724-0457. 

David  G.  Manveil, 

Executive  Director. 

[FR  Doc  97-3379  Filed  2-6-97;  2:32  pml 
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COMMISSION  ON  CtVIL  RIGHTS 

Agenda  and  Notice  of  Put)llc  Meeting 
of  tite  Qeorgla  Advisory  Committee 

Notice  is  hereby  given,  pursiiant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on  . 
Qvil  Rights,  that  a  meeting  of  the 
Georgia  Advisory  Committee  to  the 
Commission  will  convene  at  1:00  p.m. 
and  adjourn  at  4:00  p.m.  on  Friday, 
February  21, 1997.  at  the  Peachtree/ 
Midtown  branch.  Atlanta-Fulton  County 
Public  Library,  1315  Peachtree  Street. 
NE,  Atlanta,  Georgia  30309.  The 
purpose  of  the  meeting  is:  1)  review  the 
status  of  the  Commission  and  its 
advisory  committees;  2)  discuss  civil 
rights  conference  plans;  and  3)  disctiss 
dvil  rights  problems  and/or  progress  in 
the  State  and  Nation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Victoria 
Jenkins.  404-758-6350,  or  Bobby  D. 
Doctor,  Director  of  the  Southern 
Regional  Office,  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  worldng 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wasliington.  DC.  February  3. 
1997. 

Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc  97-3138  Filed  2-7-97;  8:45  am] 
BKJJNO  CODE  «336-ei-P 


Agenda  and  Notice  of  P\M\e  Meeting 
of  the  Louisiana  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
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Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  Monday, 
March  3, 1997,  at  the  Holiday  Inn 
Crowne  Plaza,  333  Poydras,  New 
Orleans.  Louisiana  70130.  The  purpose 
of  the  meeting  is  to  plan  future  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  3, 
1997. 

Carol-LM  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
rPR  Doc  97-3139  Filed  2-7-97;  8:45  am] 
■LUNQ  coot  OM-OI-^ 


Agenda  and  Notica  of  Public  Meeting 
of  the  MlaalaalppI  Adviaory  CommltlBa 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Mississippi  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  8:00  p.m.  on  Tuesday, 
February  25, 1997,  at  the  Cabot  Lodge. 
2375  North  State  Street.  Jackson, 
Mississippi  39202.  The  purpose  of  the 
meeting  is  to  review  and  vote  on  a  draft 
report,  Gvic  Crisis  and  Qvic  Challenge: 
Police  Conunimity  Relations  in  Jackson. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  Felvuaiy  4, 
1997. 

Carel>Lae  Hnrlay. 

Chief,  Regional  Pro-ams  Coordination  Unit 
[FR  Doc.  97-3141  Filed  2-7-97;  8:45  am] 


Agenda  and  Notice  of  Public  Meeting 
of  the  North  Carolina  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Qvil  Rights,  that  a  planning  meeting  of 
the  North  Carolina  Advisory  Committee 
to  the  Commission  will  convene  at  1:00 
p.m.  and  adjourn  at  5:00  p.m.  on 
Wednesday,  March  5, 1997,  at 
Fayetteville  State  University, 
Chancellor's  Boardroom,  1200 
Murchison  Road,  Fayetteville,  North 
Carolina  28301.  The  purpose  of  the 
meeting  is  to  review  the  status  of  the 
Commission  and  its  advisory 
committees;  discuss  plans  for  meeting 
with  the  Governor  to  follow  up  on 
chiuxii  burning  reports;  discuss  the 
draft  of  a  report;  and  discuss  civil  rights 
progress/programs  in  North  Carolina 
and  the  Nation. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Asa  Spaulding, 
919-233-7613,  or  Bobby  D.  Doctor. 
Director  of  the  Southern  Regional 
Office.  404-730-2476  (TDD  404-730- 
2481).  Hearing-impaired  persons  who 
will  attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  woiking  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  February  3, 
1997. 

Carol-Lee  Hurley. 

Qiief,  Regional  Programs  Coordination  Unit 
[FR  Doc.  97-3140  Filed  2-7-07;  8:45  am) 
MLLMQ  CODE  OSS-ei-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Cenaua 

Quarterly  Summary  of  State  and  Local 
Tax  Revenue 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  btuden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwoik  Reduction  Act  of  1995. 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  April  11, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 
be  directed  to  David  A.  Kellerman,  U.S. 
Bureau  of  the  Census,  Governments 
EHvision,  Washington,  DC  20233-6800, 
800-242-4523,  e-mail: 
dkellerman@census.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

State  and  local  government  tax 
collections  amount  to  about  660  billion 
dollars  annually.  Quarterly 
measurement  of  and  reporting  on  these 
massive  fund  flows  provide  valuable 
insight  into  trends  in  the  national 
economy  and  that  of  individual  states. 
Information  collected  on  the  type  and 
quantity  of  taxes  collected  gives 
comparative  data  on  how  state  and  local 
governments  fund  their  public  sector 
obligations.  These  data  are  used  in  the 
National  Income  and  Product  Account 
quarterly  estimates  developed  by  the 
Buireau  of  Economic  Analysis  and  are 
widely  used  by  state  revenue  and  tax 
officials,  academicians,  media 
representatives,  and  others. 

This  program  formerly  included    ' 
federal  as  well  as  state  and  local 
government  tax  data.  We  eliminated  the 
federal  data  since  this  information  is 
available  elsewhere.  However,  the 
respondent  biu-den  remains  unchanged 
because  we  obtained  the  federal  data 
from  public  records. 

n.  Method  of  Collection 

Most  of  the  data  for  this  program  are 
gathered  by  mail  canvass  of  appropriate 
state  and  local  government  offices.  In 
some  instances,  data  are  compiled  by 
trained  representatives  of  the  Bureau  of 
the  Census  from  official  records. 

m.DaU 

OMB  Number:  0607-0112. 

Foim  Number:  F-71.  F-72.  F-73. 

Type  of  Review:  Regular. 

Affected  Public:  State  and  local 
government. 

Estimated  Number  of  Respondents: 
6,006. 

Estimated  Time  Per  Response:  0.2521. 

Estimated  Total  Annual  Burden 
Hours:  6,057  (6,006  X  .2521  X  4). 

Estimated  Total  Annual  Qxt: 
$174,368. 
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Respondent's  Obligation:  Vohxataiy. 
Legal  Authority:  Title  13  U.S.C. 
Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  infonnation  collection; 
they  also  will  bef»me  a  matter  of  public 
record. 

Dated:  February  4 , 1 997. 

Acting  Departmental  Forms  Clearance 

Officer,  Office  of  Management  and 

Organization. 

(FR  Doc.  97-3161  Filed  2-7-97;  8:45  am] 

HUMQ  CODE  381»-07-r 


International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  export  trade  certificate  of  review 
No.  85-00004. 

summary:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Trust  International  Services 
Company,  Inc.  Because  this  certificate 
holder  has  failed  to  file  an  annual  report 
as  required  by  law.  the  Department  is 
initiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  Trust 
International  Services  Company,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Dawn  Busby,  Director,  Office  of  Export 
Trading  Company  Afiiairs,  International 
Trade  Administration,  (202)  482-5131. 
This  is  not  a  toll-free  niunber. 
SUPPI.EMENTARY  INFORMATION:  Title  III  of 
the  Exi>oit  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  export  trade  certificates  of  review. 
The  regulations  implementing  Title  III 
("the  Regulations")  are  found  at  15  CFR 


part  325.  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on  May 
9, 1985  to  Trust  International  Services 
Company.  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of  » 

Coimnerce  aimual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (Sections  325.14  (a)  and  (b)  of 
the  Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (Sections  325.10(a)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Trust  International  Services  Company, 
Inc.  on  April  15, 1996,  a  letter 
containing  aimual  report  questions  with 
a  reminder  that  its  annual  report  was 
due  on  Jime  23, 1996.  Additional 
remindera  were  sent  on  October  28, 
1996,  and  on  January  3, 1997.  The 
Department  has  received  no  written 
response  to  any  of  these  lettere. 

On  February  4, 1997,  and  in 
accordance  with  Section  325.10  (c)(1)  of 
the  Regulations,  a  letter  was  sent  by 
certifi^  mail  to  notify  Trust 
International  Services  Company,  Inc. 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failure  to  file  an 
annual  report. 

In  accordance  with  Section 
325.10(c)(2)  of  the  Regulations,  each 
certificate  holder  has  thirty  days  from 
the  day  after  its  receipt  of  the 
notification  letter  in  which  to  respond. 
The  certificate  holder  is  deemed  to  have 
received  this  letter  as  of  the  date  on 
which  this  notice  is  published  in  the 
Federal  Register.  For  good  cause  shown, 
the  Department  of  Commerce  can,  at  its 
discretion,  grant  a  thirty-day  extension 
for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  cm 
admission  of  the  statements  contained 
in  the  notification  letter  (Section 
325.10(c)(2)  of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 


Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentiqps  (Section  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (Section  325.10(c)(4) 
of  the  Regulations).  If  there  is  a 
determination  to  revoke  a  certificate, 
any  person  aggrieved  by  such  final 
decision  may  appeal  to  an  appropriate 
U.S.  district  court  within  30  days  from 
the  date  on  which  the  Department's 
final  determination  is  published  in  the 
Federal  Register  (Sections  325.10(c)(4) 
and  325.11  of  the  Regulations). 

Dated:  February  4, 1997. 
W.  Datvn  Buaby, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc  97-3162  Filed  2-7-97;  8:45  am] 
BiLUNQ  oooe  »io-on-MP 


CONSUMER  PRODUCT  SAFETY 

Proposed  Collection;  Comment 
Request;  Clothing  Textiles,  Vinyl 
Plastic  Rim 

AQBICY:  Consumer  Product  Safety 
Conmiission. 

action:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  extension  of  approval  of 
a  collection  of  information  fmiin 
manufacturers  and  importers  of 
clothing,  and  textiles  and  related 
materials  intended  for  use  in  clothing. 
This  collection  of  information  is  in 
regulations  implementing  the  Standard 
for  the  Flammability  of  Clothing 
Textiles  (16  CFR  Part  1610)  and  the 
Standard  for  the  FlammabiUty  of  Vinyl 
Plastic  Film  (16  CFR  Part  1611).  These 
regulations  establish  requirements  for 
testing  and  recordkeeping  for 
manufacturers  and  importers  who 
furnish  guaranties  for  products  subject 
to  the  flammability  standards  for 
clothing  textiles  and  vinyl  plastic  film. 
The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget. 
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DATES:  Written  comments  must  be 
received  by  the  Office  of  the  Secretary 
not  later  than  April  11, 1997. 

ADDRESSES:  Written  comments  should 
be  captioned  "Clothing  Textiles  and 
Film,  Collection  of  Information"  and 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
that  office,  room  502,  4330  East  West 
Highway,  Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
extension  of  the  collection  of 
information,  or  to  obtain  a  copy  of  16 
CFR  Parts  1610  and  1611,  call  or  write 
Robert  E.  Frye",  Director,  Office  of 
Planning  and  Evaluation,  Consiuner 
Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0416,  extension  2264. 

SUPPLEMENTARY  MFORMATION: 

A.  Background 

Qothing  and  fabrics  intended  for  use 
in  clothing  (except  children's  sleepwear 
in  sizes  0  through  14)  are  subject  to  the 
Standard  for  the  Flammability  of 
Qothing  Textiles  (16  CFR  Part  1610). 
Clothing  made  from  vinyl  plastic  film 
and  vinyl  plastic  film  intended  for  use 
in  clothing  (except  children's  sleepwear 
in  sizes  0  through  14)  are  subject  to  the 
Standard  for  the  Flammability  of  Vinyl 
Plastic  Fihn  (16  CFR  Part  1611).  These 
standards  prescribe  a  test  to  assure  that 
articles  of  wearing  apparel,  and  fabrics 
and  film  intended  for  use  in  wearing 
apparel,  are  not  dangerously  flammable 
because  of  rapid  and  intense  bximing. 
(Children's  sleepwear  and  fabrics  and 
related  materials  intended  for  use  in 
children's  sleepwear  in  sizes  0  through 
14  are  subject  to  other,  more  stringent 
flammability  standards,  codified  at  16 
CFR  Parts  1615  and  1616.)  The 
flammabiUty  standards  for  clothing 
textiles  and  vinyl  plastic  fihn  were 
made  mandatory  by  the  Flammable 
Fabrics  Act  of  1953  (FFA)  (Pub.  L.  83- 
88, 67  Stat.  Ill:  June  30, 1953). 

Section  8  of  the  FFA  (15  D.S.C.  1197) 
provides  that  a  person  who  receives  a 
guaranty  in  good  faith  that  a  product 
complies  with  an  applicable 
flammabiUty  standard  is  not  subject  to 
criminal  prosecution  for  a  violation  of 
the  FFA  resulting  from  the  sale  of  any 
product  covered  by  the  guaranty. 
Section  8  of  the  FFA  requires  that  a 
guaranty  must  be  based  on  "reasonable 
and  representative  tests."  The 
Commission  estimates  that  about  1,000 
manufacturers  and  importers  of 
clothing,  and  of  textiles  and  vinyl  film 
intended  for  use  in  clothing,  issue 
guaranties  that  the  products  they 


produce  or  import  comply  with  the 
apphcable  standard. 

B.  Testing  and  Recordkeeping 

Regulations  implementing  the 
flammability  standards  for  clothing 
textiles  and  vinyl  plastic  film  prescribe 
requirements  for  testing  and 
recordkeeping  by  firms  that  issue 
guaranties.  See  16  CFR  Part  1610, 
Subpart  B,  and  16  CFR  Part  1611, 
Subpart  B. 

The  Commission  uses  the  information 
compiled  and  maintained  by  firms  that 
issue  these  guaranties  to  help  protect 
the  public  from  risks  of  injiuy  or  death 
associated  with  clothing  and  fabrics  and 
vinyl  film  intended  for  use  in  clothing. 
More  spiecifically,  the  information  helps 
the  Commission  arrange  corrective 
actions  if  any  products  covered  by  a 
guaranty  fail  to  comply  with  the 
appUcable  standard  in  a  manner  that 
creates  a  substantial  risk  of  injury  or 
death  to  the  public.  The  Commission 
also  uses  this  information  to  determine 
whether  the  requisite  testing  was 
performed  to  support  the  guaranties. 

The  Office  of  Management  and  Budget 
(OMB)  approved  the  collection  of 
information  in  the  enforcement 
regulations  implementing  the  standards 
for  clothing  textiles  and  vinyl  plastic 
fihn  imder  control  number  3041-0024. 
OMB's  most  recent  extension  of 
approval  will  expire  on  May  31, 1997. 
llie  Commission  proposes  to  request  an 
extension  of  approval  without  change 
for  the  collection  of  information  in  Uiose 
regulations. 

C  Estimated  Burden 

The  Commission  staff  estimates  that 
about  1 ,000  firms  which  manufactiue  or 
import  products  subject  to  the 
flammability  standards  for  clothing 
textiles  and  vinyl  plastic  film  issue 
guaranties  that  the  products  they 
produce  or  import  comply  with  the 
applicable  standard.  The  Commission 
staff  estimates  that  these  standards  and 
implementing  regulations  will  impose 
an  average  annual  burden  of  about  101.6 
hours  on  each  of  those  firms.  That 
burden  will  result  from  conducting  the 
testing  and  maintaining  records 
required  by  the  implementing 
regulations.  The  total  annual  burden 
imposed  by  the  standards  and 
regulations  on  all  manufacturers  and 
importers  of  clothing  textiles  and  vinyl 
plastic  film.will  be  about  101,600  hours. 

The  hourly  wage  for  the  testing  and 
recordkeeping  required  by  the  standards 
and  regulations  is  about  $12.  for  an 
estimated  aimual  cost  to  the  industry  of 
$1,219,200. 

The  Commission  will  expend 
approximately  one-half  month  of 


professional  staff  time  reviewing  and 
evaluating  the  records  maintained  by 
manufacturws  and  importers  of  wearing 
apparel,  clothing  textiles  and  vinyl  film 
subject  to  the  standards.  The  aimual 
cost  to  the  Federal  government  of  the 
collection  of  information  in  the 
sleepwear  standai'ds  and  implementing 
regulations  is  estimated  to  be  $2,800. 

D.  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  extension  of 
approval  of  the  collection  of  information 
in  the  flammabiUty  standards  for 
clothing  textiles  and  vinyl  film  and  the 
enforcement  regulations  implementing 
those  standards.  The  Commission 
specificaUy  soUcits  information  about 
the  hourly  biu-den  and  monetary  costs 
imposed  by  the  coUection  of 
information  on  firms  subject  to  this 
coUection  of  information.  The 
Commission  also  seeks  information 
relevant  to  the  following  topics: 

•  Whether  the  coUection  of 
information  is  necessary  for  the  proper 
performance  of  the  Commission's 
functions; 

•  Whether  the  information  wiU  have 
practical  utiUty  for  the  Commission; 

•  Whether  the  quaUty,  utiUty,  and 
clarity  of  the  information  to  be  coUected 
could  be  enhanced;  and 

•  Whether  the  biuden  imposed  by  the  • 
coUection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
coUection  techniques,  or  other  form  of 
information  technology. 

Dated:  February  5, 1997. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
ConmUssion. 

[FR  Doc.  97-3242  Filed  2-7-97;  8:45  am] 

MLUNa  CODE  3286-01-^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Program  for  Qualifying  Department  of 
Defense  pOD)  Brokers 

AGENCY:  MiUtary  Traffic  Management 

Command,  DOD. 

ACTION:  Notice  (Request  for  Comments). 

SUMMARY:  The  Carrier  QuaUfication 
Program  is  being  amended  to  add 
qualification  standards  for  brokers  and 
to  expand  the  basic  Agreement  to 
include  brokers.  The  effect  is  that 
brokers  wiU  be  eUgible  to  qualify  to 
compete  in  DOD  transportation 
prooirements  on  the  same  or  similar 
terms  as  other  carriers.  A  copy  of  the 
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Agreement  between  MTMC  and  brokers 
is  available  upon  request. 

DATES:  Comments  must  be  submitted  on 
or  before  April  11, 1997. 

ADDRESSES:  Comments  may  be  mailed 
to:  Headquarters,  Military  Traffic 
Management  Command,  ATTN:  MTOP- 
QQ,  Room  630,  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050. 

FOR  FURT»«R  INFORMATION  CONTACT: 

Rick  Wirtz,  MTOP-QQ,  telephone  (703) 
681-6393. 

SUPPLEMENTARY  INFORMATION:  MTMC  is 
the  agency  established  within  the  DOD 
,  for  the  procurement  of  land 
transportation  services  firom  commercial 
carriers  on  behalf  of  DOD  shippers. 
Historically  brokers  could  not 
participate  in  DOD  traffic  because  the 
broker  was  an  intermediary  between  the 
shipper  and  the  carrier,  essentially 
duplicating  the  mission  performed  by 
MTMC  of  matching  the  DOD  shipper's 
requirements  with  a  carrier  which  can 
accommodate  to  move.  Brokers  were  not 
carriers,  did  not  perform  transportation, 
did  not  assiune  responsibility  for  the 
transportation,  and  did  not  publish 
tariffs  or  ofier  Government  rate  tenders 
or  enter  into  Government  bills  of  lading 
(GBLs)  or  other  transportation  contracts. 
Today,  in  the  deregulated  transportation 
environment,  brokers  can  and  do 
conduct  carrier  operations,  perform 
transportation,  and  assiune 
responsibility  for  the  transportation,  and 
no  reason  appears  why  they  may  not 
volimtarily  enter  into  the  EXDD  standard 
tender/GBL  and  other  transportation 
contracts  arranged  by  MTMC. 
Consequently,  MTMC  is  now  proposing 
to  change  its  poUcy,  in  order  to  off^er 
brokers  the  opportimity  to  qualify  for 
participation  in  DOD  transportation 
procurements,  except  shipments 
requiring  a  Transportation  Protective 
Services  (TPS).  Under  MTMC's  new 
policy,  brokers  interested  in  competing 
for  DOD  traffic,  except  TPS  shipments, 
could  apply  for  qualification  by 
executing  tiie  basic  Agreement,  and  by 
complying  with  requirements  for 
submission  of  evidence  of  insurance 
(public  liability  and  cargo),  a  list  of 
underlying  carriers  which  the  broker 
intends  to  use  in  the  movement  of  DOD 
shipments,  a  performance  bond,  and 
other  standard  requirements. 

Gregory  D.  Showaller, 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  97-3164  Filed  2-7-97;  8:45  am] 
MUMQ  CODE  sno-et-M 


Office  of  ttie  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Closed  IMeeting 

AGENCY:  Department  of  Defense,  Defense 
Intelligence  Agency. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  February  14, 1997  (800  a.m.  to 
1600  p.m.). 

ADDRESSES:  The  Defense  bitelligence 
Agency,  Boiling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj. 
Michael  W.  Lamb.  USAF,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board.  Washington.  D.C.  20340-1328 
(202)  231-4930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  February  5. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Departm  en  t  of  Defense. 

IFR  Doc.  97-3188  Filed  2-7-97;  8:45  am] 

BltUMQ  C006  SOOO  04  M 


Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy.  DOD. 
ACTION:  Delete  record  systems. 

SUMMARY:  The  Department  of  the  Navy 
proposes  to  delete  systems  of  records 
notices  in  its  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  as  amended.  The 
amendment  consists  of  changing  the 
system  identifier  of  N0174O-2,  Family 
l5ependent  Care  Program,  last  published 
on  October  17, 1996,  at  61  FR  54176,  to 
N01740-1,  Family  Dependent  Care 
Program. 

DATES:  The  actions  will  be  effective  on 
March  12, 1997,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 


ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy.  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30),  2000  Navy 
Pentagon,  Washington.  DC  20350-2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
amendment  consists  of  changing  the 
system  identifier  of  N01740-2,  Family 
Dependent  Care  Program,  last  published 
on  October  17. 1996.  at  61  FR  54176,  to 
N01740-1.  Family  Dependent  Care 
Program. 

The  E)epartment  of  the  Navy's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

Dated:  February  5, 1997. 

hM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETION 
N11012-1 

SYSTEM  name: 

Navy  Personnel  Billeting  System 
(NPBS)  (February  22, 1993,  58  FR 
10815). 

Reason:  System  was  never 
implemented. 
(FR  Doc.  97-3189  Filed  2-7-97;  8:45  am] 

BiUJNO  COOE  5000  04  f 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board:  Meeting  Cancellation 

AGENCY:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Cancellation. 

SUMMARY:  This  notice  announces  the 
cimceliation  of  a  closed  meeting  of  the 
National  Assessment  Governing  Board's 
Nominations  Committee  that  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  2,  page  400,  Friday.  January  3. 
1997.  This  meeting  has  been  cancelled 
due  to  a  delay  in  receipt  of  materials 
necessary  for  the  Committee's  work. 

Dated:  February  5, 1997. 
Roy  Tniby, 

Executive  Director,  National  Assessment 
Governing  Board. 

IFR  Doc.  97-3163  Filed  2-7-97;  8:45  am] 
BUJNO  COOC  4000-01-M 
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DEPARTMENT  OF  ENERGY 

Environm«ntal  Management  Site- 
Specific  Advisory  Board,  Department 
of  Energy,  Los  Alamos  National 
Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Ck>nunittee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Spedfic  Advisory 
Board  (EM  SSAB).  Los  Alamos  National 
Laboratory. 

DATES:  Tuesday,  February  11, 1997:  6:30 
pjn.-9:30  p.m.,  8:00  p.m.  to  8:15  p.m. 
(public  comment  session). 
ADDRESSES:  Hotel  Santa  Fe,  1501  Paseo 
de  Peralta,  Santa  Fe,  New  Mexico 
87501. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  DuBois,  Los  Alamos  National 
Laboratory  Gtizens'  Advisory  Board 
Support,  Northern  New  Mexico 
Community  College,  1002  Onate  Street, 
Espanola.  NM  87352,  (800)  753-8970,  or 
(505)  753-8970.  or  (505)  262-1800. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Advisory 
Board  is  to  make  recommendations  to 
DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  Tuesday,  February 
11, 1997. 

6:30  p.m.  Call  to  Order  and  Welcome 
7:00  p.m.  Old  Business 
8:00  p.m.  Public  Comment 
8:15  p.m.  New  Business — Wes 

McKinley,  Foreman  of  the  Rocky 

Flats  Special  Grand  Jury 
9:30  p.m.  Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ms.  Ann  DuBois,  at  (800)  753- 
8970.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  in  advance 
of  the  meeting  due  to  programmatic 
issues  that  needed  to  be  resolved. 

Stinutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 


Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Herman 
Le-Doux,  Department  of  Energy,  Los 
Alamos  Area  Office,  528  35th  Street,  Los 
Alamos.  NM  87185-5400. 

Issued  at  Washington.  DC  on  February  4, 
1997. 

Rachel  M.  SainiMl, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  97-3172  Filed  2-7-97;  8:45  am] 

MLUNO  CODE  MSO-ei-P 


Office  of  Energy  Research,  High 
Energy  Physics  Advisory  Panel;  Notice 
Of  Open  Meeting 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770).  notice  is 
given  of  a  meeting  of  the  High  Energy 
Physics  Advisory  Panel. 

DATES:  Thursday,  March  13, 1997;  9:00 
a.m.  to  6:00  p.m.;  and  Friday,  March  14, 
1997;  9:00  a.m.  to  4:00  p.m. 

ADDRESSES:  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville,  Maryland 
20852. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Diebold,  Executive  Secretary. 
High  Energy  Physics  Advisory  Panel, 
U.S.  Department  of  Energy.  ER-22. 
GTN.  Germantown,  Maryland  20874. 
Telephone:  (301)  903-4801. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  and  guidance  on  a  continuing 
basis  with  respect  to  the  high  energy 
physics  research  program. 

Tentative  Agenda 

Thursday.  March  13. 1997  and  Friday. 
March  14.  1997 

Discussion  of  Department  of  Energy 

High  Energy  Physics  Programs  and  FY 

1998  Budget 
Discussion  of  National  Science 

Foundation  Elementary  Particle 

Physics  Programs  and  FY  1998  Budget 
Discussion  of  the  Status  of  the  Large 

Hadron  Collider  Project  and  U.S. 

Participation 
Discussion  of  University-based  High 

Energy  Physics  Programs 
Discussion  of  Planning  for  the  Future  of 

the  National  High  Energy  Physics 

Program 
Reports  on  and  Discussions  of  Topics  of 

General  Interest  in  High  Energy 

Physics 
Public  Comment  (10  minute  rule) 


Public  Participation:  The  two-day 
meeting  is  open  to  the  public.  The 
Chairperson  of  the  Panel  is  empowered 
to  conduct  the  meeting  in  a  fashion  that 
will,  in  his  judgment,  facilitate  the 
orderly  conduct  of  business.  Any 
member  of  the  public  who  wishes  to 
make  oral  statements  {}ertaining  to 
agenda  items  should  contact  the 
Executive  Secretary  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda. 

Minutes:  Available  for  public  review 
and  copying  at  the  Public  Reading 
Room,  Room  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W..  Washington.  D.C.  between  9:00 
a.m.  and  4:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

Issued  at  Washington,  D.C.  on  February  4, 
1997. 

Rachel  M.  Samuel, 

Acting  Deputy  Advisory  Committee. 
Management  Officer. 

|FR  Doc.  97-3171  Filed  2-7-97;  8:45  am) 

BiUMQ  CODE  MaO-OI-P 


Federal  Energy  Regulatory 
Commission 


pocket  No.  RP97-«-00q 

Algonquin  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

February  4, 1997. 

Take  notice  that  on  January  30, 1997, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  April  1, 1997, 

Algonquin  states  that  this  filing  is 
made  in  compliance  with  Order  No.  587 
and  the  Commission's  Order,  issued  in 
Docket  No.  RP97-5-000  on  November 
15, 1996. 

Algonquin  states  that  these  tariff 
sheets  reflect  the  modifications  required 
by  the  November  15, 1996  Order,  as 
well  as  the  requirements  of  Order  No. 
587  that  interstate  pipelines  follow 
standardized  procedures  for  critical 
business  practices-nominations,  flowing 
gas  (allocations,  balancing,  and 
measurement)  invoicing,  and  capacity 
release.  Algonquin  requests  that  the 
Commission  grant  any  waiver  that  may 
be  necessary  to  place  these  tariff  sheets 
into  effect  on  the  date  requested. 

Algonquin  states  that  copies  of  this 
filing  were  mailed  to  all  customers  of 
Algonquin  and  interested  state 
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commissions,  and  all  parties  on  the 
RP97-5-000  service  list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  385.211  of 
the  CommissicHi's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  20, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-3151  Filed  2-7-97;  8:45  am) 
BNJJNQ  COM  (717-01-11 


Podwt  No.  RP96-81-002I 

Carnegie  Interstate  Pipeline;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

February  4, 1997. 

Take  notice  that  on  January^ 29, 1997, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO)  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
with  a  proposed  effective  date  February 
1,1996: 

Twelfth  Revised  Sheet  No.  7 
First  Revised  Sheet  No.  141 
First  Revised  Sheet  No.  141A 
First  Revised  Sheet  No.  142 

QPCO  states  that  filing  implements 
the  settlement  approved  by  the 
Commission  in  a  letter  order  issued 
January  15, 1997.  The  filing  terminates 
CIPCO's  Transportation  Cost  Rate 
tracker  mechanism  and  implements  the 
settlement. 

CIPCO  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
'  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

public  reference  room. 

Lois  D.  CasheU, 

Secretary. 

(FR  Doc.  97-3148  Filed  2-7-96;  8:45  am] 

HLUNQ  COM  •717-01-M 

[Dodwt  No.  RP94-229-00S] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Report  of  Refunds 

February  4, 1997. 

Take  notice  that  on  January  31, 1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  filed  a  report  of  refunds 
to  its  firm  transportation  customers.  Bay 
State  Gas  Company  and  Northern 
Utihties,  Inc.,  of  excess  revenues 
received  from  intemiptible 
transportation  service  on  its  system 
during  the  12  months  ended  October  31, 
1996.  Granite  State  states  that  the  report 
is  made  in  compliance  with  Article  II  of 
the  Stipulation  and  Agreement  settling 
Docket  No.  RP94-229-000,  approved 
April  13, 1995.  (71  FERC  1  61,065) 

According  to  Granite  State,  copies  of 
the  refund  report  were  served  on  its  firm 
transportation  customers  and  the 
regulatory  commissions  of  the  States  of 
Maine,  Massachusetts  and  New 
Hampshire. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
February  11, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-3147  Filed  2-7-97;  8:45  amj 

BILUNO  COM  •717-01-M 


[Docket  No.  RP97-4-002] 

Panlrandle  Eastern  Pipe  Line 
Company,  Notice  of  Compliance  Filing 

February  4, 1997. 

Take  notice  that  on  January  30, 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  Usted  on 


Appendix  A  to  the  filing  to  be  effective 
April  1. 1997. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  compliance 
Filings  issued  November  15, 1996  in 
Docket  No.  RP97-4-000  to  reflect  the 
requirements  of  Order  No.  587  that 
interstate  pipelines  follow  standardized 
procedures  for  critical  business 
practices — nominations,  flowing  gas 
(allocations,  balancing  and 
measurement),  invoicing  and  capacity 
release. 

Panhandle  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  all  parties  on  the  Service 
list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  20, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
PubUc  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-3150  Filed  2-7-97;  8:45  am) 

HLUNQ  COM  C717-01-M 


[Docitet  No.  RP97-3-002) 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

February  4, 1997. 

!  Take  notice  that  on  January  30, 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing  to 
become  effective  April  1, 1997. 

Texas  Eastern  asserts  that  the  purpose 
of  this  filing  is  to  comply  with  the  . 
Commission's  Order  on  Compliance 
Filings  issued  November  15, 1996  in 
Docket  No.  RP97-3-000  (November  15 
Order). 

Texas  Eastern  states  that  these  actual 
tariff  sheets  reflect  the  modifications 
required  in  the  November  15  Order  to 
incorporate  the  requirements  of  Order 
No.  587  that  interstate  pipelines  follow 
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standardized  procedures  for  critical 
business  practices — nominations, 
flowing  gas  (allocations,  balancing  and 
measurement),  invoicing  and  capacity 
release. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern,  interested  state 
commissions,  current  intemiptible 
customers  and  all  parties  on  the  service 
list. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  20, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LaisD.CulwU. 
Secretary. 

(PR  Doc.  97-3149  Filed  2-7-97;  8:45  am] 
■UMQ  CODE  «n7-ei-M 


on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Casheil. 

Secretary. 

(Fr  Doc.  97-3146  Filed  2-7-97;  8:45  am] 

BMJJNQ  OOOE  Sn7-01-M 


[DocliM  Na  RP91-S4-013I 

TninMin*  Qas  Company;  Notica  of 
Annual  RaconcUiation  Raport 

Fefaruaiy  4. 1997. 

Take  notice  that  on  January  31, 1997, 
Trunkline  Gas  Company  (Trunkjine) 
tendered  for  filing  working  papers 
reflecting  its  fifth  annual  take-or-pay 
volumetric  surcharge  reconciliation. 
Tnmkline  states  that  the  information  is 
submitted  pursiiant  to  Article  n.  Section 
8  of  the  Stipulation  and  Agreement  in 
the  above-captioned  proceeding  which 
requires  Trunkline  to  submit,  on  an 
annual  basis  a  report  of  the  take-or-pay 
voliunetric  surcharge  amouints  collected 
from  its  customers. 

Trunkline  states  that  copies  of  this 
filing  have  been  served  on  aU  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  11, 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


[Docket  Na  RP97-6-002] 

TrunMlne  Qas  Company;  Notica  of 
Compliance  Filing 

February  4, 1997. 

Take  notice  that  on  January  30, 1997, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Voliune  No.  1, 
the  tariff  sheets  listed  on  Appendix  A  to 
the  filing  to  be  effiective  April  1, 1997. 

Trunkline  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  Compliance 
Filings  issued  November  15,  1996  in 
Docket  No.  RP97-6-000  to  reflect  the 
requirements  of  Order  No.  587  that 
interstate  pipelines  follow  standardized 
procedures  for  critical  business 
practices — nominations,  flowing  gas 
(allocations,  balancing  and 
measurement),  invoicing  and  capacity 
release. 

Trunkline  states  that  copies  of  the 
filing  were  served  on  all  affected 
customere,  applicable  state  regulatory 
agencies  and  all  parties  on  the  service 
hst. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  20, 1997. 
Protests  Mdll  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CailieU. 
Secretary. 

IFR  Doc.  97-3152  Filed  2-7-97;  8:45  am] 
MUMQ  CODE  6n7-01-M 


[Doclwt  No.  EL97-23-000,  et  al.] 

American  Recovery  Company,  Inc.,  at 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

February  3, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  American  Recovery  Company,  Inc. 

(Docket  No.  EL97-23-000] 

Take  notice  that  on  January  27. 1997, 
American  Recovery  Company.  Ipc. 
tendered  for  filing  an  application 
requesting  the  Commission  to  take 
enforcement  action  requiring  the 
Rockwood  Electric  Utility  Board  to 
implement  Commission  rules  consistent 
with  PURPA,  Section  210,  to  encourage 
cogeneration  and  small  power 
production  and  to  piuchase  the  electric 
power  generated  by  the  Roanwood 
Re^onal  Waste  Wood  Biomass  Disposal 
Facility  at  and  for  rates  that  are  just  and 
reasonable  to  Rockwood  Electric  Utility 
Board.  (REU)  and  its  consiuners  and  in 
the  public  interest  by  being  less  than  the 
REU  avoided  cost  set  forth  in  18  CFR 
292.101(b)(6)  and  that  do  not 
discriminate  against  the  QF  Roanwood 
Regional  Waste  Wood  Biomass  Disposal 
Facility. 

Comment  date:  February  27. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Cleveland  Electric  Illuminating 

(Docket  No.  ERg6-2858-000] 

Take  notice  that  on  January  30, 1997, 
the  Cleveland  Electric  Illuminating 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  18. 1997.  in 
accordance  vtrith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Soyland  Power  CooperatiTe,  Inc. 

[Docket  No.  ER96-2967-000] 

Take  notice  that  on  January  22, 1997. 
Soyland  Power  Cooperative.  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER96-2968-000] 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative.  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER9&-2969-000] 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Soyland  Power  Cooperttiyn,  Inc. 

(Docket  No.  ER96-2g7O-O00l 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER9&-2971-000] 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ERg6-2972-000) 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Soyland  Poww  Cooperative,  Inc. 

(Docket  No.  ER96-2973-000) 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ER96-2974-O00J 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Southwestern  Public  Service 
Company 

(Docket  No.  ER96-3027-000] 

Take  notice  that  on  January  27, 1997, 
Southwestern  Public  Service  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ER97-295-00G] 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 


Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER97-458-001] 

Take  notice  that  on  January  24, 1997, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana!  filed  its 
revised  Power  Sales  Tariff  in 
compliance  with  the  Commission's 
Order  of  January  10, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consiuner  Counselor. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCorp 

(Docket  No.  ER97-«39-000] 

Take  notice  that  on  January  30, 1997, 
PacifiCorp  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  MidAmerican  Enei^gy  Company 

(Docket  No.  ER97-899-0001 

Take  notice  that  on  January  16, 1997, 
MidAmerican  Energy  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Montaap  Electric  Company 

[Docket  No.  ER97-1332-OO0I 

Take  notice  that  on  January  21, 1997, 
Montaup  Electric  Company  (Montaup) 
filed  revised  tariff  sheets  to  its  Open 
Access  Transmission  Tariff  to 
synchronize  that  tariff  with  the 
NEPOOL  Open  Access  Tariff  and  to 
comply  with  the  Restated  NEPOOL 
Agreement  filed  on  December  31, 1996. 
The  revised  sheets  provide  for  a  revenue 
credit  to  reduce  the  revenue 
requirement  underlying  the 
transmission  rates  contained  in  the 
pending  settlement  agreement  in  Docket 
No.  ER96-1090  by  revenues  received  by 
Montaup  under  the  NEPOOL  Open 
Access  Tariff  and  Restated  NEPOOL 
Agreement.  Article  II  of  that  settlement    ' 
agreement  authorizes  this  compliance 
filing  as  an  exception  to  a  moratorium 
against  rate  changes  to  become  effective 
before  April  21, 1997. 

Montaup  requests  that  this  filing  be 
allowed  to  become  effective  when  the 
NEPOOL  Open  Access  Tariff  and 
Restated  NEPOOL  Agreement  are 


allowed  to  become  effective.  Montaup 
requests  waiver  of  the  60-day  notice 
requirement  so  that  this  filing  may  be 
permitted  to  become  effective  on  Mardi 
1, 1997,  assiuning  the  N'EPOOL  Open 
Access  Tariff  and  Restated  NEPOOL 
Agreement  are  allowed  to  become 
effective  as  requested  on  that  date. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Illinois  Public  Service 
Conqiany 

[Docket  No.  ER97-1 333-000] 

Take  notice  that  on  January  21, 1997, 
Central  Illinois  Public  Service  Company 
(OPS)  submitted  fifteen  service 
agreements,  dated  between  December 
22, 1996  and  January  3, 1997, 
establishing  the  following  as  customers 
imder  the  terms  of  QPS'  Open  Access    . 
Transmission  Tariff:  Aquila  Power 
Corporation,  Cenerprise  Inc.,  Qtizens 
Lehman  Power  Sales,  The  Dayton  Power 
&  Light  Company,  Enron  Power 
Marketing,  Inc.,  Kimball  Power 
Company,  Michigan  Companies, 
NlPSiCO  Energy  Services,  Inc.,  NorAm 
Energy  Services,  Inc.,  Missouri  PubUc 
Service,  Sonat  Power  Marketing  L.P., 
Stand  Energy  Corporation,  Union 
Electric  Company,  Vitol  Gas  &  Electric 
LLC  and  West  Plains  Energy — Kansas. 

QPS  requests  an  effective  date  of 
December  22,  ''.996  for  these  service 
agreements.  Accordingly,  OPS  requests 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  foregoing  customers 
and  the  Illinois  Commerce  Commission. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-1 334-000] 

Take  notice  that  on  January  21, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Wisconsin  Electric  Power  Company. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  December 
18. 1996,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-1335-000] 

Take  notice  that  on  January  21, 1997, 
Northern  States  Power  Company 
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(Minnesota)  (NSP)  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Wisconsin  Electric  Power  Company. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  January 
1, 1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-133fr-000] 

Take  notice  that  on  January  21, 1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Finn  Point-to-Point  Transmission 
Service  Agreement  for  NSP  Wholesale 
(Point  of  Delivery:  Wisconsin  Electric 
Power  Co.)  imder  the  Northern  States 
Power  Company  Transmission  Tariff. 

NSP  requests  that  the  Commission 
accept  the  agreement  eH^ective  May  1, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Cambridge  Electric  Light  Company 

(Dockst  Na  ER97-1 337-000] 

Take  notice  that  on  January  21, 1997, 
Cambridge  Electric  Light  Company 
(Cambridge)  submitted  for  filing  the 
following  changes  to  is  Open  Access 
Transmission  Tariff:  (1)  to  implement  a 
>  proposed  comprehensive  restructiiring 
by  the  New  England  Power  Pool 
(NEPOOL),  effective  on  the  date  that  the 
NEPOOL  tariff  becomes  effective  (v^ch 
is  anticipated  to  be  March  1, 1997);  (2) 
to  provide  for  transmission  on  its 
portion  of  the  Hydro  Quebec  HVDC 
facilities,  effective  December  31, 1996; 
and  (3)  to  comply  with  the 
Commission's  November  13. 1997  order 
requiring  Cambridge  to  clarify  its  point- 
to-point  transmission  scheduling 
procedures,  effective  November  13. 
1996.  With  respect  to  the  NEPOOL 
restructuring,  Cambridge  requests  a 
waiver  of  the  60-day  prior  notice 
requirement  of  section  205  of  the 
Federal  Power  Act. 

Copies  of  the  filing  were  served  upon 
all  parties  in  Docket  No.  OA96-178  and 
the  Massachusetts  Department  of  Public 
Utilities,  as  well  as  all  entities  which 
have  requested  service  under 
Cambridge's  Tariff. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


22.  The  Washington  Water  Power 
Company 

[Docket  No.  ERQ 7-1 3 39-000) 

Take  notice  that  on  January  21, 1997, 
The  Washington  Water  Power  Company 
("WWP").  tendered  for  fiUng  an 
amendment  to  its  compliance  filing  in 
response  to  the  Commission's  Letter 
Order  of  November  29, 1996  in  the 
above  Docket,  77  FERC  \  61,233  (1996). 

Copies  of  the  filing  were  served  upon 
the  Washington  Utilities  and 
Transportation  Commission,  the  Idaho 
PubUc  Utihties  Commission  and  the 
service  Ust. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Electric  Company 

(Docket  No.  ER97-1341-000] 

Take  notice  that  on  January  21, 1997, 
Commonwealth  Electric  Company 
(Commonwealth),  submitted  for  filing 
the  following  changes  to  its  Open 
Access  Transmission  Tariff:  (1)  To 
implement  a  proposed  comprehensive 
restructuring  by  the  New  England  Power 
Pool  (NEPOOL),  effective  on  the  date 
that  the  NEPOOL  tariff  becomes 
effective  (which  is  anticipated  to  be 
March  1, 1997);  (2)  to  provide  for 
transmission  on  its  portion  of  the  Hydro 
Quebec  HVDC  fadUties,  effective 
Etecember  31, 1996;  and  (3)  to  comply 
with  the  Commission's  November  13, 
1997  order  requiring  Commonwealth  to 
clariiy  its  point-to-point  transmission 
scheduhng  procedures,  effiective 
November  13. 1996.  With  respect  to  the 
NEPOOL  restructuring.  Commonwealth 
requests  a  waiver  of  the  60-day  prior 
notice  requirement  of  205  of  the  Federal 
Power  Act. 

Copies  of  the  filing  were  served  upon 
all  parties  in  Docket  No.  OA96-167  and 
the  Massachusetts  Department  of  PubUc 
Utilities,  as  well  as  all  entities  which 
have  requested  service  imder 
Commonwealth's  Tariff. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Fitchburg  Gas  and  Electric  Light 
Company 

(Docket  No.  ER97-1 342-000] 

Take  notice  that  on  January  21, 1997, 
Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg),  filed  certain 
original  and  revised  tariff  sheets  to 
reflect  changes  to  its  Open  Access 
Transmission  Tariff.  Fitchburg  states 
that  the  changes  to  Fitchburg's  tariff  are 
designed  to  conform  with  the  Open 
Access  Restructuring  proposal  filed  by 
the  New  England  Power  Pool  (NEPOOL) 
in  Docket  Nos.  ER97-1079-000  and 


OA97-23  7-000,  in  compHance  with  the 
Commission's  Order  No.  888. 

As  a  participant  in  NEPOOL, 
Fitchburg  has  agreed  to  provide  pool- 
wide  transmission  services  exclusively 
pursuant  to  the  NEPOOL  Open  Access 
Tariff.  The  purpose  of  Fitchburg's  open 
access  tariff,  submitted  in  this  docket, 
will  be  to  provide  Point-to-Point  and 
Network  Integration  Service  across 
Fitchburg's  non-Pool  transmission 
facilities,  as  described  more  fully  in  the 
filing. 

Further,  Fitchburg  states  that 
pursuant  to  an  agreement  with  New 
England  Power  Company  (NEP),  the 
parties  have  agreed  to  a  transitional 
arrangement  whereby  the  costs  of 
certain  of  Fitchburg's  pool  transmission 
facilities  which  are  integrated  with 
NEP's  pool  transmission  facilities  will 
be  recovered  through  NEP's  Regional 
Network  Service,  as  explained  more 
fully  therein. 

Fitchburg  requests  that  the  revised 
and  original  tariff  sheets  submitted 
herein  be  made  effective  on  March  1, 
1997,  the  proposed  effective  date  of  the 
NEPOOL  restructuring  agreement. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER97-1 344-000] 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  an  initial 
rate  schedule  pursuant  to  §  205  of  the 
Federal  Power  Act  and  Section  35.12  of 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
Soyland  determined  that  its  change  in 
status  to  a  Commission-regulated 
"public  utility"  firom  a  rural  electric 
cooperative  regulated  by  the 
Administrator  of  the  Riiral  UtiUties 
Service  necessitated  the  filing  of  this 
contract. 

The  filing  consists  of  an  Interchange 
Agreement  dated  January  13, 1988, 
between  Soyland  and  Southern  Illinois 
Power  Cooperative  (SIPC).  Soyland  has 
not  engaged  in  any  interchange 
transactions  since  September  13, 1996, 
the  date  it  became  a  Commission- 
regulated  public  utility.  Included  with 
the  filing  is  a  notice  of  cancellation  of 
the  January  13, 1988  hiterchange 
Agreement,  effective  November  30, 
1996. 

Copies  of  the  filing  were  served  upon 
SIPC.  SIPC's  Illinois  Coimsel,  and  the 
Illinois  Commerce  Commission. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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26.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ER97-1345-000] 

Take  notice  that  on  January  22, 1997, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  tendered  for  filing  an  initial 
rate  schedule  pursuant  to  §  205  of  the 
Federal  Power  Act  and  §  35.12  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Conunission). 
Soyland  determined  that  its  change  in 
status  to  a  Conunission-regulated 
"public  utility"  from  a  rural  electric 
cooperative  regulated  by  the 
Administrator  of  the  Riual  Utilities 
Service  necessitated  the  filing  of  this 
contract. 

The  filing  consists  of  an  Interchange 
Agreement  dated  October  28, 1982, 
between  Soyland  and  Southern  Illinois 
Power  Cooperative  (SIPC).  Soyland  is 
not  ciurently  engaged  in  any 
interchange  transactions  with  SIPC,  nor 
has  it  engaged  in  any  such  transactions 
since  September  13, 1996,  the  date  it 
became  a  Commission-regulated  public 
utility.  Soyland  terminated  the  October 
28, 1982  Interchange  Agreement 
effective  November  30, 1996.  Included 
with  the  filing  is  a  notice  of 
cancellation. 

Copies  of  the  filing  were  served  upon 
SIPC,  SIPC's  Illinois  Counsel,  and  the 
Illinois  Commerce  Conunission. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Soathem  Califbrnia  Edison 
CtHupany 

(Docket  No.  ER97-136O-000] 

Take  notice  that  on  January  23, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
the  following  entities  for  Point-to-Point 
Transmission  Service  under  Edison's 
Open  Access  Transmission  Tariff 
(Tariff)  filed  in  compUance  with  FERC 
Order  No.  888: 

1.  Aquila  Power  Corporation 

2.  Arizona  Public  Service  Company 

3.  Bonneville  Power  Administration 

4.  Electric  Clearinghouse,  Inc. 

5.  Engelhard  Power  Marketing 

6.  Enron  Power  Marketing,  Inc. 

7.  PanEnergy  Trading  and  Market 

Services,  L.LC. 

8.  Pubhc  Service  Company  of  New 

Mexico 

9.  Salt  River  Project 

10.  San  Diego  Gas  &  Electric  Company 

11.  Sierra  Pacific  Power 

12.  Southern  Cafifomia  Edison 

Company-Energy  Supply  & 
Marketing 

13.  UtiliCorp  United.  Inc. 
Edison  filed  the  executed  Service 

Agreements  with  the  Commission  in 


compliance  with  appUcable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
permit  an  effective  date  of  January  24, 
'  1997  for  Attachment  E,  and  to  allow  the 
Service  Agreements  to  become  effective 
according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Ptiblic  UtiUties  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Boston  Edison  Cmnpany 

(Docket  No.  ERg7-l  361-000] 

Take  notice  that  on  January  23, 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  fihng  a  Service 
Agreement  and  Appendix  A  under 
Original  Voliune  No.  6.  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Taunton 
Mimidpal  Lighting  Plant  (Taimton). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
January  1. 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Taunton  and  the 
Massachusetts  Department  of  Public 
Utihties. 

Comment  date:  February  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Boston  Edison  Company 

(Docket  No.  ER97-1362-000] 

Take  notice  that  on  January  23, 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  imder 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Bangor 
Hydro  Electric  Company  (Bangor). 
Boston  Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
January  1, 1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  Bangor  and  the 
Massachusetts  Department  of  Public 
Utihties. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ES97-21-OOOJ 

Take  notice  that  on  January  29, 1997, 
Peimsylvania  Power  &  Light  Company 
filed  an  appUcation,  under  §  204  of  the 
Federal  Power  Act,  seeking 
authorization  to  issue  promissory  notes 
and  other  evidences  of  secured  and 


unseoired  indebtedness  in  either 
domestic  or  foreign  markets,  irom  time 
to  time,  in  an  aggregate  principal 
amount  of  up  to  $750  miUion 
outstanding  at  any  one  time,  on  or 
before  February  28, 1999.  with  a  final 
maturity  date  no  later  than  one  year 
from  the  date  of  issuance. 

Comment  date:  February  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Southern  Gas  and  Electric  Cmnpany 

[Docket  No.  FA95-17-0011 

Take  notice  that  on  January  28, 1997, 
South  Gas  and  Electric  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  James  A.  Hagen 

[Docket  No.  ID-2986-OOOl 

Take  notice  that  on  January  24,  1997. 
James  A.  Hagen  (Applicant)  tendered  for 
filing  an  application  under  Section 
30S(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 
Director,  PECO  Energy  Corporation 
Director,  Perm  Mutiial  Life  Insurance 

Company 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Richard  G.  Gilmore 

[Docket  No.  ID-29S7-000) 

Take  notice  that  on  January  24, 1997. 
Richard  G.  Gilmore  (AppUcant) 
tendered  for  filing  an  appUcation  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director,  PECO  Energy  Corporation 
Trustee,  Seventeen  L^  Mason,  Inc. 

Mutual  Ftmds 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  M.  Walter  D'Alessio 

(Docket  No.  ID-2988-OOOl 

Take  notice  that  on  January  24, 1997. 
M.  Walter  D'Alessio  (AppUcant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director,  PECO  Energy  Corporation 
President  and  Chief  Executive  Officer. 
Legg  Mason  Real  Estate  Services 
Comment  date:  February  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.    ■ 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
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motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C 
20426,  in  accordance  wit&  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (IB  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LAtaD-CuheU. 
Secretary. 
(FR  Doc  97-3197  Filed  2-7-97;  8:45  am] 

MJJNO  COM  enr-oi-r 

[Docket  No.  ER97-1343-000.  et  aL] 

El  Paao  Elaclrlc  Company,  at  al.; 
Eladric  Rata  and  Cofporata  Regulation 
FHInga 

February  4, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  El  Pato  Electric  Company 

(Docket  Na  ER97-1 343-000) 

Take  notice  that  on  January  22, 1997, 
El  Paso  Electric  Company  (EPE), 
tendered  for  filing  a  letter  from  the 
Executive  Committee  of  the  Western 
Systems  Power  Pool  (WSPP)  indicating 
that  EPE  has  satisfied  the  requirements 
for  WSPP  membership.  Accordingly, 
EPE  requests  that  the  Commission 
amend  the  WSPP  Agreement  to  include 
it  as  a  member. 

EPE  requests  waiver  of  the  60-day 
prior  notice  requirement  to  permit  its 
membership  in  the  WSPP  to  become 
effective  as  of  January  10, 1997,  the  date 
EPE  fulfilled  all  requirements  for 
membership  in  the  WSPP. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  New  York  SUte  Electric  ft  Gas 
Corporation 

(Docket  No.  ER97-1 347-000) 

Take  notice  that  on  January  22, 1997, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  NYSEG's  Power 
Sales  Tariff,  FERC  Electric  Rate 
Schedule,  Original  Volume  No.  1,  which 
permits  NYSEG  to  make  wholesale 
power  sales  at  market-based  rates  or 
cost-based  rates. 


Conunent  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-134&-000] 

Take  notice  that  on  January  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  MidCon  Power  Services  Corp. 
(MidCon). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
MidCon. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER97-1 349-000) 

Take  notice  that  on  January  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Plum  Street  Energy  Marketing,  Inc. 
(Plum  Street). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Plum  Street. 

Comment  date:  February  18. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  Yoric  Inc. 

(Docket  No.  ER97-1350-000) 

Take  notice  that  on  January  22, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Niagara  Mohawk  Power  Corporation 
(NiMo). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NiMo. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Entergy  Services,  Inc. 

(Docket  No.  ER97-1351-0001 

Take  notice  that  on  January  23, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services],  on  behalf  of  Entergy 
Arkansas,  Inc..  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (Entergy  Operating 
Companies),  tendered  for  filing  a  Non- 


Firm  Point-to-Point  Transmission 
Agreement  between  itself  and  InterCoast 
Power  Marketing  Company  dated 
October  1,1996. 

Conunent  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

.7.  Great  Bay  Povrer  Corporation 

(Docket  No.  ER97-1352-0001 

Take  notice  that  on  January  22, 1997, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  two  service 
agreements  between  New  England 
Power  Company  and  Great  Bay  and 
Vitol  Gas  Electric  LLC  and  Great  Bay  for 
service  under  Great  Bay's  revised  Tariff 
for  Short  Term  Sales.  This  Tariff  was 
accepted  for  filing  by  the  Commission 
on  May  17, 1996,  in  Docket  No.  ER96- 
726-000.  The  service  agreement  with 
New  England  Power  Company  is 
proposed  to  be  effective  January  15, 
1997  and  the  service  agreement  with 
Vitol  Gas  &  Electric  LLC  is  proposed  to 
be  effective  January  1, 1997. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Commonwealth  Edison  Company 

(Docket  No.  ER97-13S3-000) 

Take  notice  that  on  January  22. 1997, 
Commonwealth  Edison  Company 
("Edison")  submitted  Amendment  No. 
19  to  the  Interconnection  Agreement 
between  Edison  and  Illinois  Power 
Company  ("Illinois  Power"). 
Amendment  No.  19  eliminates  certain 
service  schedules  that  provide  services 
redundant  to  those  services  now 
obtainable  through  Edison's  and  Illinois 
Power's  unbundled  power  sales  and 
open-access  transmission  tariffs.  The 
Commission  has  previously  designated 
the  Interconnection  Agreement  as 
Edison's  FERC  Rate  Schedule  No.  5. 

Edison  requests  an  effective  date  of 
December  31. 1996  for  Amendment  No. 
19  and,  accordingly,  seeks  waiver  of  the 
Commission's  requirements.  Copies  of 
this  filing  were  served  upon  Illinois 
Power  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Cmnpany  of  New 
Mexico 

(Docket  No.  ER97-1354-0001 

Take  notice  that  on  January  22, 1997, 
Public  Service  Company  of  New  Mexico 
(PNM).  submitted  for  filing  executed 
service  agreements  for  non-firm  point- 
to-point  transmission  service  under  the 
terms  of  PNM's  Open  Access 
transmission  Service  Tariff  with  the 
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following  transmission  service 
customers:  Electric  Clearinghouse,  Inc., 
PanEnergy  Trading  &  Market  Services, 
Arizona  Public  Service  Company,  Enron 
Power  Marketing,  Inc.,  Public  Service 
Company  of  Colorado,  Nevada  Power 
Company,  Western  Power  Services,  Inc., 
and  Aquila  Power  Corporation.  PNM's 
filing  is  available  for  public  inspection 
at  its  offices  in  Albuquerque,  New 
Mexico. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Baltimore  Gas  and  Electric 
Conqpany 

[Docket  No.  ER97-1 3  55-0001 

Take  notice  that  on  January  22, 1997, 
Baltimore  Gas  and  Electric  Company 
(BGE),  tendered  for  filing  copies,  of  the 
following  Service  Agreements  for  Non- 
Firm  Transmission  Service  between 
Baltimore  Gas  and  Electric  Company 
and  VTEC  Energy,  Inc.,  Nor  Am  Energy 
Services,  Inc.,  The  Power  Company  of 
America,  L.P.,  Carolina  Power  &  Light 
Company,  Sonat  Power  Marketing  Inc., 
Coral  Power  L.L.C.,  New  England  Power 
Company,  Equitable  Power  Services 
Company  and  Electric  Clearinghouse, 
Inc.  pursuant  to  the  Transmission 
Service  Tariff  filed  in  the  above- 
referenced  proceeding.  BGE  requests  an 
effective  date  of  January  27, 1997,  for 
these  Service  Agreements  to  take  effect. 
Pursuant  to  35.11  of  the  Commission's 
Rules  of  Practice  and  Procedure,  BGE 
hereby  requests  a  waiver  of  the  sixty  day 
notice  requirement  as  the  Transmission 
Tariff  under  which  BGE  will  provide  the 
requested  service  has  been  accepted  by 
the  Commission,  subject  to  refund. 

Copies  of  this  filing  have  been  served 
upon  the  Public  Service  Commission  of 
Maryland,  each  party  to  the  Service 
Agreements,  and  the  Service  List  in  the 
above-referenced  proceeding. 

Comment  dafe;  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Louisville  Gas  and  Electric 
Company 

(Docket  No.  ER9 7-1 3 5 7-000] 

Take  notice  that  on  January  22, 1997, 
Louisville  Gas  and  Electric  Company, 
tendered  for  filing  copies  of  a  service 
agreement  between  Louisville  Gas  and 
Electric  Company  and  Midcon  Power 
Services  Corp.  under  Rate  GSS. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Western  Resources,  Inc. 

(Docket  No.  ER97-1 358-000] 

Take  notice  that  on  January  22, 1997, 
Western  Resources,  Inc.,  tendered  for 


filing  non-firm  transmission  agreements 
between  Western  Resources  and 
Midwest  Energy,  Inc.,  Vitol  Gas  & 
Electric  LLC,  and  Minnesota  Power  & 
Light  Company.  Western  Resources 
states  that  the  purpose  of  the  agreements 
is  to  permit  non-discriminatory  access 
to  the  transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreements 
are  proposed  to  become  effective 
January  9, 1997. 

Copies  of  the  filing  were  served  upon 
Midwest  Energy,  Inc.,  Vitol  Gas  & 
Electric  LLC,  Miimesota  Power  &  Light 
Company,  and  the  Kansas  Corporation 
Commission. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northeast  Utilities  Service  Company 

[Docket  No.  ER97-1 3  59-000] 

Take  notice  that  on  January  22, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  revisions 
to  the  Northeast  Utilities  (NU)  System 
Companies'  open  access  transmission 
service  tariff  to  take  into  account  service 
provided  under  the  New  England  Power 
Pool  (NEPCXDL)  open  access 
transmission  tariff  filed  with  the 
Commission  on  I>ecember  31, 1996. 

NUSCO  requests  an  effective  date  of 
March  1, 1997  or  such  other  effective 
date  approved  by  the  Commission  for 
the  NEPOOL  tariff. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Boston  Edison  Company 

IDockrt  No.  ER97-1 363-000] 

Take  notice  that  on  January  23, 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
"Original  Volume  No.  6,  Power  Sales  and 
Exdiange  Tariff  (Tariff)  for  Western 
Power  Services,  Inc:  (Western).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
January  1, 1997. 

Boston  Edison  states  that  it  has  served 
a  copy  of  this  filing  on  Western  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Boston  Edison  Company 

(Docket  No.  ER97-1 364-000] 

Take  notice  that  on  January  23,  1997, 
Boston  Edison  company  (Boston 
Edison),  tendered  for  filing  a  Service 


Agreement  under  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Central  Vermont  Public  Service  Co. 
(Central  Vermont).  Boston  Edison 
requests  that  the  Service  Agreement 
become  effective  as  of  January  1, 1997. 

Boston  Edison  states  that  it  has  served 
a  copy  of  this  filing  on  Central  Vermont 
and  the  Massachusetts  Department  of 
Public  Utilities. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Puget  Sound  Power  ft  Light 
Company 

[Docket  No.  ER97-1 365-000) 

Take  notice  that  on  January  24, 1997, 
Puget  Soimd  Power  &  Light  Company, 
as  Transniission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Firm 
Point-To-Point  Transmission  Service 
("Service  Agreement")  with  Puget 
Soimd  Power  &  Light  Company,  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  Puget. 

The  Service  Agreement  is  for  firm 
point-to-point  transmission  service. 

Comment  date:  February  18. 1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 

17.  The  Detroit  Edison  Ccnnpany 

(Docket  No.  ER97-1 366-000] 

Take  notice  that  on  January  24, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  Service 
Agreements  for  Non-firm  Point-to-Point 
Transmission  Service  (the  Service 
Agreement)  under  Detroit  Edison's 
Wholesale  Power  Sales  Tariff  (WPS-1 
Tariff),  FERC  Electric  Tariff  No.  1, 
between  Detroit  Edison  and  the 
following  parties:  Wyandotte  Municipal 
Service  (dated  as  of  December  20. 1996); 
Michigan  South  Central  Power  Agency 
(dated  as  of  December  31. 1996); 
Michigan  Public  Power  Agency  (dated 
as  of  January  1, 1997);  and  Cinergy 
Services,  Inc.  (dated  as  of  January  21, 
1997).  Detroit  Edison  requests  that  the 
Service  Agreements  be  made  effective  as 
of  January  1,  1997. 

Comment  date:  February  18,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  The  Detroit  Edison  Company 

(Docket  No.  ER97-1 367-000] 

Take  notice  that  on  January  24, 1997, 
The  Detroit  Edison  Company  (Detroit 
Edison),  tendered  for  filing  a  Service 
Agreement  for  Wholesale  Power  Sale 
Transactions  (the  Service  Agreement) 
under  Detroit  Edison's  Wholesale  Power 
Sales  Tariff  (WPS-2).  FERC  Electric 
Tariff  No.  2,  between  Detroit  Edison  and 
Cinergy  Services,  Inc.,  dated  as  of 
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January  21. 1997.  Detroit  Edison 
requests  that  the  Service  Agreement  be 
made  effective  as  of  January  1, 1997. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Commonweahh  Edimn  Company 

[Docket  No.  ER97-t  368-000] 

Take  notice  that  on  January  24, 1997, 
Commonwealth  Edison  Company 
(ComEd),  tendered  for  filing  a  revised 
Service  Schedule  8  to  its  PSRT-1  Tariff. 
Service  Schedule  8  provides  for  the  sale, 
assignment  or  transfer  of  rights  held  by 
ComEd  for  transmission  service  on  the 
systems  of  Transmission  Providers  as 
defined  in  Order  No.  888. 

ComEd  requests  an  effective  date  of 
January  25, 1997  and  has  therefore 
requested  that  the  Commission  waive 
the  Commission's  notice  requirement. 
Copies  of  this  filing  have  been  served  on 
the  Illinois  Commerce  Commission  and 
all  customers  served  under  ComEd 's 
PSRT-1  Tariff. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-1 369-000] 

Take  notice  that  on  January  23, 1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  firm  Service  Agreements 
between  NMPC  and  multiple  parties 
(Purchasers).  The  Service  Agreements 
specify  that  the  Purchasers  have  signed 
on  to  and  have  agreed  to  the  terms  and 
conditions  of  NMPC's  Power  Sales 
Tariff  designated  as  NMPC's  FERC 
Electric  Tariff,  Original  Volume  No.  2. 
This  Tariff,  approved  by  FERC  on  April 
IS,  1994.  and  which  has  an  effective 
date  of  March  13,  1993,  will  allow 
NMPC  and  the  Purchasers  to  enter  into 
separately  scheduled  transactions  under 
which  NIVIPC  will  sell  to  the  Purchasers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree. 

In  its  filing  NMPC  also  included  a 
Certificate  of  Concurrence  for  each 
Purchaser. 

NMPC  is:  (a)  Generally  requesting  an 
effective  date  of  January  1, 1997  for  the 
agreements,  and  (b)  requesting  waiver  of 
the  Commission's  notice  requirements 
for  good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  tfie  New  York  State  Public  Service 
Commission,  and  the  companies 
included  in  a  Service  List  enclosed  with 
the  filing. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


21.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-1370-000] 

Take  notice  that  on  January  28, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Ojwn  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Union 
Electric  Company. 

Cinergy  and  Union  Electric  Company 
are  requesting  an  effective  date  of 
January  1, 1997. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1371-000] 

Take  notice  that  on  January  28, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  Ohio 
Edison  Company/Pennsylvania  Power 
Company. 

Cinergy  and  Ohio  Edison  Company/ 
Pennsylvania  Power  Company  are 
requesting  an  effective  date  of  December 
15, 1996. 

Comment  date:  February  18, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Baltimore  Gas  and  Electric 
Company 

[Docket  No.  ER97-1372-000] 

Take  notice  that  on  January  28, 1997, 
Baltimore  Gas  and  Electric  Company 
(BGE),  filed  Service  Agreements  wiUi: 
Monongahela  Power  Company,  The 
Potomac  Edison  Company,  and  West 
Penn  Power  Company  (collectively 
Allegheny  Power),  dated  January  1, 
1997;  Atlantic  Qty  Electric  Company, 
dated  January  1, 1997;  Consolidated 
Edison  of  New  York,  dated  January  1, 
1997;  PECO  Energy  Company,  dated 
January  1, 1997;  Delmarva  Power  & 
Light  Company,  dated  E>ecember  30. 
1996;  Public  Service  Electric  and  Gas 
Company,  dated  December  23, 1996; 
USGen  Power  Services,  L.P..  dated 
September  16, 1996;  Sonat  Power 
Marketing  L.P.,  dated  January  3, 1997; 
Equitable  Power  Services  Co.,  dated 
December  5, 1996;  The  Power  Company 
of  America,  L.P.,  dated  November  27, 
1996:  Nor  Am  Energy  Services,  Inc., 
dated  December  5, 1996;  CPS  Utilities, 
dated  December  5, 1996;  and  DuPont 
Power  Marketing  Inc.,  dated  January  2, 
1997  under  BGE's  FERC  Electric  Tariff 
Original  Volume  No.  3  (Tariff).  Under 
the  tendered  Service  Agreements,  BGE 
agrees  to  provide  services  to  the  parties 
to  the  Service  Agreements  under  the 
provisions  of  the  Tariff.  BGE  requests  an 


effective  date  of  January  1. 1997  for  the 
Service  Agreements. 

BGE  states  that  a  copy  of  the  filing 
was  served  upon  the  Public  Service 
Commission  of  Maryland. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  PacifiCorp 

[Docket  No.  ER97- 1373-000] 

Take  notice  that  on  January  23, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Notice  of  Termination  of  Service 
Agreement  No.  10  to  PacifiCorp 's  FERC 
Electric  Tariff,  Second  Revised  Voliune 
No.  4  (Tariff)  and  revisions  to  the  Tariff. 

Copies  of  this  filing  were  supplied  to 
Cheyenne  Light,  Fuel  and  Power 
Company,  the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp 's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-1375-000] 

Take  notice  that  on  January  23, 1997, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  with 
numerous  parties,  under  the  AEP 
Companies'  Point-to-Point  Transmission 
Service  Tariffs.  The  Transmission  Tariff 
has  been  designated  as  FERC  Electric 
Tariff  Original  Volume  No.  4,  effective 
July  9, 1996.  AEPSC  requests  waiver  of 
notice  to  permit  the  Service  Agreements 
to  be  made  effective  for  service  billed  on 
and  after  December  30, 1996. 

A  copy  of  the  filing  was  served  upon 
the  parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan,  Ohio.  Tennessee, 
Virginia  and  West  Virginia. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Duke  Power  Company 

[Docket  No.  ER97-1393-000] 

Take  notice  that  on  January  27, 1997. 
Ehike  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  Federal 
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Energy  Sales,  Inc.  (Federal  Energy). 
Duke  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  Federal  Energy  non- 
firm  point-to-point  transmission  service 
imder  its  Pro  Fonna  Open  Access 
Transmission  Tariff. 

Comment  date:  February  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

(PR  Doc.  97-3198  Filed  2-7-97;  8:45  am) 
BIUMQ  CODE  t717-01-P 


[Project  Nos.  1159S-O00  et  aL] 

Hydroelectric  Applications  [Arizona 
Independent  Power,  Inc.,  et  al.];  Notice 
of  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11595-000. 

c.  Date  filed:  November  27, 1996. 

d.  Applicant:  Arizona  Independent 
Power,  Inc. 

e.  Name  of  Project:  Azipco  Pumped 
Storage  Project. 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  at  White  Tank  Regional 
Park,  in  Maricopa  County,  Arizona. 

g.  Fj7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a>— «25(r). 

h.  Applicant  Contact:  Frank  L. 
Mazzone,  President,  Arizona 
Independent  Power,  Inc.  746  Fifth  Street 
East,  Sonoma.  CA  95476,  (707)  996- 
2573. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 


j.  Comment  Date:  March  27, 1997. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  340-foot-high  earthen 
dam  creating  a  180-acre  upper  reservoir; 
(2)  two  25-foot-diameter,  11,200-foot- 
long  imderground  penstocks;  (3)  a  220- 
foot-high  earthen  dam  creating  a  150- 
acre  lower  reservoir;  (4)  an  underground 
powerhouse  containing  five  generating 
units  with  a  total  installed  capacity  of 
1,250  MW;  (5)  a  2,400-foot-long  access 
tunnel;  (6)  two  40-mile-long 
transmission  lines  of  undetermined 
route  interconnecting  with  an  existing 
Arizona  Public  Service  Company 
transmission  line;  (7)  and  appurtenant 
faciUties. 

The  proposed  project  will  utilize 
water  from  the  Biuvau  of  Reclamation's 
Colorado  River  (Aqueduct)  System. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7. 
A9,  AlO.  B.  C,  and  D2. 

2  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11593-000. 

c.  Date  filed:  October  18, 1996. 

d.  Applicant:  Savage  Rapids  R.R. 
Hydroelectric  Company. 

e.  Name  of  Project:  Savage  Rapids 
Project. 

f.  Location:  Near  the  town  of  Grants 
Pass,  on  the  Rogue  River,  in  Josephine 
County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Dean 
Jackson,  J.B.  Dean,  Inc.,  35925  Agness 
lUahe  Road,  Agness,  Oregon  97406,(541) 
247-0808. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Comment  Date:  March  27, 1997. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  Grants  Pass  Irrigation  District's 
existing  28-foot-high  dam  and  2-mile- 
long,  400-foot-wi(le  reservoir;  (2)  a 
powerhouse  containing  two  generating 
units  with  a  total  installed  capacity  of 
1,200  kilowatts;  (3)  improvements  to  the 
existing  fish  passage  facility;  and  (4) 
appurtenant  facilities.  The  project  will 
not  raise  the  reservoir  water. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

3  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Proyect  Ato.;  11596-000. 

c.  Date  filed:  January  2, 1997. 

d.  Applicant:  Kenneth  R.  Dantoin,  Jr. 

e.  Name  of  Project:  Little  Kaukauna 
Lock  and  Dam  Project. 

f.  Location:  On  tne  Fox  River,  in  the 
Town  of  Lawrence,  Brown  County, 
Wisconsin. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 


h.  Applicant  Contact:  Kenneth  R. 
Dantoin,  Jr..  11919  N.  Bridgewater  Drive 
74W,  Mequon.  WI  53092  (414)  242- 
9897. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Coniment  Date:  April  4. 1997. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the  U.S. 
Army  Corps  of  Engineera'  Little 
Kaukaima  Lock  and  Dam  and  Reservoir, 
and  would  consist  of  the  following 
facilities:  (1)  A  reconstructed 
powerhouse  integral  with  the  dam 
having  a  total  proposed  installed 
capacity  of  1,600  kilowatts;  (2)  a  new 
transmission  line;  and  (3)  appurtenant 
facilities.  The  average  annual  generation 
is  estimated  to  be  13.13  gigawatthours. 
The  cost  of  the  studies  under  the  permit 
will  not  exceed  $50,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  and  D2. 

m.  Available  Locations  of 
Application:  A  copy  of  the  application 
is  available  for  inspection  and 
reproduction  at  the  Commission's 
PubUc  Reference  and  Files  Maintenance 
Branch,  located  at  888  North  Capitol 
Street,  N.E.,  Room  2-A,  Washington, 
D.C.  20426,  or  by  calling  (202)  219- 
1371.  A  copy  is  also  available  for 
inspection  and  reproduction  at  Mr. 
Kenneth  R.  Dantoin,  Jr.,  11919  N. 
Bridgewater  Drive,  74W.  Mequon,  WI 
53092  (414) 242-9897. 

4  a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Ph)/ectM).;2131. 

c.  Date  filed:  February  21, 1996. 

d.  Submitted  By:  Wisconsin  Electric 
Power  Company,  current  licensee. 

e.  Name  of  Project:  Kingsford. 

f.  Location:  On  the  Menominee  River, 
in  the  City  of  Kingsford,  Township  of 
Breitung,  Dickinson  County,  Michigan, 
and  in  the  Towns  of  Aurora  and 
Florence,  Florence  County,  Wisconsin. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  original  license: 
January  1, 1979. 

i.  Expiration  date  of  original  license: 
October  31.  2001. 

j.  The  project  consists  of:  (1)  An„849- 
foot-long  concrete  gravity  dam 
comprising;  (a)  a  242-foot-long,  43-foot- 
high  gated  spillway  section  having  ten 
20-foot-wide.  14-foot-high  tainter  gates; 
(b)  an  integral  powerhouse  and  intake 
section;  and  (c)  a  42-foot-long  sluiceway 
section  having  three  submerged  4-foot- 
diameter  sluice  tubes  and  a  trash  sluice; 
(2)  a  317-foot-long,  26-foot-high  east 
earth  embankment,  a  313-foot-long,  6- 
foot-high  detached  east  earth  dike,  and 
a  129-foot-long,  26-foot-high  west  earth 
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dike,  all  having  concrete  core  walls;  (3) 
a  reservoir  having  a  506-acre  surface 
area  at  normal  pool  elevation  1.068.0 
feet  m.s.l.;  (4)  a  11 9- foot-long.  72.5-foot- 
wide  reinforced-concrete  powerhouse 
containing  three  2,400-kVV  generating 
units  for  a  total  installed  generating 
capacity  of  7,200-kW;  and  (5) 
appurtenant  facilities. 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Wisconsin  Electric  Power  Company, 
Annex  Building  Room  A-265,  333  West 
Everett,  Milwaukee,  Wisconsin  53201, 
(414)  221-2500. 

1.  FERC  contact:  Charles  T.  Raabe 
(202)  219-2811. 

m.  Pursuant  to  18  CFR  16.8, 16.9.  and 
16.10  each  application  for  a  new  license 
and  any  competing  license  applications 
musfbe  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  October  31, 1999. 

5  a.  Type  of  filing:  Notice  of  Intent  to 
File  An  Application  for  a  New  License. 

b.  Project  No.:  2142. 

c.  Date  filed:  December  27, 1996. 

d.  Submitted  By:  Central  Maine  Power 
Company,  current  licensee. 

e.  Name  of  Project:  Indian  Pond. 

f.  Location:  On  the  Kennebec  River,  in 
Chase  Stream,  Indian  Stream,  Sapling, 
and  Big  Squaw  Townships,  Somerset 
and  Piscataquis  Counties,  Maine. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act.  18  CFR  16.6  of  the 
Commission's  regulations. 

h.  Effective  date  of  current  license: 
January  1, 1952. 

i.  Expiration  date  of  current  license: 
December  31,  2001. 

j.  The  project  consists  of:  (1)  A 
concrete  gravity-type  dam  composed  of 
an  intake  section,  a  gated  spillway 
section,  a  flashboard  section,  a  log 
sluice  section,  a  bulkhead  section,  and 
flanked  on  the  left  bank  by  an  earth 
dike:  (2)  a  detached  earth  dike;  (3)  a 
nine-mile-long  reservoir  having  a  3,666- 
acre  surface  area  at  normal  pool 
elevation  955  feet  U.S.G.S.;  (4)  four 
penstocks;  (5)  a  powerhouse  having  four 
generating  units  with  a  total  installed 
generating  capacity  of  76,400-kW;  (6)  a 
1,750-foot-long  tailrace;  (7)  a  13.2/115- 
kV,  83,333-4tVA  substation;  (8)  a  29.5- 
mile- long,  115-kV  transmission  line; 
and  (9)  appiutenant  facilities; 

k.  Pursuant  to  18  CFR  16.7, 
information  on  the  project  is  available 
at:  Central  Maine  Power  Company, 
Anthony  Avenue,  Augusta,  Maine 
04330.  (207)  626-9600. 

1.  FERC  contact:  Charles  T.  Raabe 
(202) 219-2811. 

m.  Pursuant  to  18  CFR  16.8. 16.9,  and 
16.10  each  application  for  a  new  license 


and  any  competing  license  applications 
must  be  filed  with  the  Commission  at 
least  24  months  prior  to  the  expiration 
of  the  existing  license.  All  applications 
for  license  for  this  project  must  be  filed 
by  December  31, 1999. 

6  a.  Type  of  Application:  Application 
to  Delete  128  Acres  from  the  Project 
Boundary. 

b.  Project  No:  2833-055. 

c.  Application  Filed:  January  3, 1997. 

d.  Applicant:  Public  Utility  District 
No.  1  of  Lewis  County. 

e.  Name  of  Project:  Cowlitz  Falls 
Project. 

f.  Location:  Cowlitz  River  in  Lewis 
County,  Washington. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Ck}ntact:  Mr.  Gary  H. 
Kalich,  Public  Utility  District  No.  1  of 
Lewis  County,  321  N.W.  Pacific  Avenue, 
Chehalis,  WA  98532-0330,  (360)  748- 
9261. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  219-3097. 

j.  Comment  Date:  March  13, 1997, 

k.  Description  of  Proposal:  the 
licensee  filed  a  proposal  to  delete  128 
acres  from  the  project  boimdary.  The 
lands  which  are  predominantly 
agricultiu^l  were  included  as  part  of  the 
Buffer  Zone  Management  Plan  for  which 
the  licensee  would  have  obtained  an 
easement.  The  lands  are  located  in  the 
upper  reaches  of  the  reservoir  between 
river  mile  95  and  100. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

7  a.  Type  of  Filing:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Applicant:  Mount  Hope 
Waterpower  Project,  LLP. 

c.  Ptoject  No.:  The  proposed  Moimt 
Hope  Pumped  Storage  Hydroelectric 
Project,  FERC  No.  9401-041.  is  to  be 
located  on  Mount  Hope  Lake  in  Morris 
County,  New  Jersey. 

d.  Date  filed:  December  30, 1996. 

e.  Pursuant  to:  Public  Law  104-247. 

f.  Applicant  Contacts: 

Chris  Beaver,  Mount  Hope  Hydro,  Inc.. 
627  Mount  Hope  Road,  Wharton,  NJ 
07885-2837.  (201)  361-1072; 

Sam  Behiends.  IV.  LeBoeuf,  Lamb, 
Greene  &  MacRae.  LLP.  1875 
Connecticut  Avenue,  NW., 
Washington,  DC  20009-5728.  (202) 
986-8000. 

g.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202) 219-2671. 

h.  Comment  Date:  March  13, 1997. 

i.  Description  of  the  Request:  The 
licensee  for  the  subject  project  has 
requested  that  the  deadline  for 
commencement  of  construction  at  its 


project  be  extended.  The  deadline  to 
commence  project  construction  for 
FERC  Project  No.  9401  would  be 
extended  to  August  3, 1999.  The 
deadline  for  completion  of  construction 
will  be  extended  to  August  3,  2005. 
j.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

8  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No:  2528-046. 

c.  Date  Filed:  11/19/96. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Cataract  Project. 

f.  Location:  On  the  Saco  River,  York 
Coimty,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Applicant  Contact: 
Gary  A.  Boyle,  Environmental  and 

Licensing,  Central  Maine  Power 

Company,  North  Augusta  Office 

Annex.  41  Anthony  Avenue!  Augusta. 

ME  04330.  (207)621-4447. 

i.  FERC  Contact:  Mohamad  Fa3ryad, 
(202)  219-2665. 

j.  Comment  Date:  March  17, 1997. 

k.  Description  of  Amendment: 
Licensee  proposes  to  delete  one  of  the 
project  generating  stations,  the  NKL 
powerhouse  and  related  facilities, 
which  has  an  authorized  installed 
capacity  of  900  kW.  The  licensee  states 
that  NKL  powerhouse  has  been  non- 
operational  since  the  license  was  issued 
in  1989,  and  isn't  cost  effective  to 
rehabilitate  as  was  intended  imder  the 
license. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2, 
andD2. 

9  a.  Type  of  Application:  Amendment 
of  Exemption 

b.  Project  No.:  6819-004. 

c.  Date  Filed:  March  7, 1996. 

d.  Applicant:  Desert  Water  Agency. 

e.  Name  of  Project:  Snow  Creek 
Project. 

f.  Location:  Near  Snow  Creek  Village 
in  Riverside  Coimty,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r) 

h.  Applicant  Contact: 
Mr.  David  K.  Luker,  Assistant  General 

Manager-Operations,  Desert  Water 

Agency,  1200  Gene  Autry  Trail  South. 

P.O.  Box  1710,  Palm  Springs.  CA 

92263-1710.  (619)  323-4971. 

i.  FERC  Contact:  Robert  Gwynn,  (202) 
219-2764. 

j.  Coinment  Date:  March  17, 1997. 

k.  Description  of  Filing:  Desert  Water 
Agency  proposes  a  change  in  project 
operations  to  the  Snow  Creek  Power 
Project  to  allow  waters  currently 
diverted  bom  Falls  Creek  for  mimicipal 
use  to  also  be  used  for  incidental  power 
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generation.  The  change  would  allow 
diversions  from  Falls  Creek  of  up  to  1.5 
cfe  to  be  conveyed  to  Palm  Springs  via 
the  Snow  Creek  Penstock,  Power  Plant, 
and  Pipeline.  The  proposed  change 
involves  the  replacement  of  the  existing 
Falls  Creek  diversion,  replacement  of 
the  existing  10"  pipeline  between  Snow 
Creek  dam  and  Falls  Creek  dam  with  a 
12"  pipeline,  and  the  construction  of  a 
booster  station  along  the  12" 
replacement  pipeline. 

1.  This  paragraph  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

Standard  Paragraphs 

A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  appUcation,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  appUcation.  A  competing 
preliminary  permit  appUcation  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  appUcant 
desiring  to  file  a  compethig 
development  appUcation  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  appUcation,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
appUcation.  Submission  of  a  timely . 
notice  of  intent  to  file  a  development 
appUcation  allows  an  interested  person 
to  file  the  competing  appUcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
appUcation.  A  competing  Ucense 
appUcation  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — ^A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  appUcant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  appUcation 
may  be  filed,  either  a  preUminary 
permit  appUcation  or  a  development 
appUcation  (specify  which  type  of 
appUcation).  Anotice  of  intent  must  be 
served  on  the  appUcantts)  named  in  this 
pubUc  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 


proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  jjreUminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  AppUcant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appUcation  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
appUcation. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  fiUngs  must  bear  in 
aU  capital  letters  the  titie 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  appUcable,  and  the 
Project  Nimiber  of  the  particular 
appUcation  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Stieet,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  I»roject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  appUcation 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
appUcation. 

Cl.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  tiUe 
"COMMENTS". 

"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
appUcable,  and  the  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  the  above-named 
doamients  must  be  filed  by  providing 
the  original  and  the  nimiber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 


also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPUCATION. "  "COMPETING 
APPUCATION,"  "PROTEST."  or 
"MOTION  TO  INTERVENE, "  as 
appUcable,  and  tiie  Project  Number  of 
the  particular  appUcation  to  which  the 
filing  refers.  Any  of  these  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  A  copy  of  a 
notice  of  intent,  competing  appUcation, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
AppUcant  specified  in  the  particular 
appUcation. 

D2  Agency  Comments— Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
appUcation.  A  copy  of  the  appUcation 
may  be  obtained  by  agencies  directly 
&t>m  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presiuned  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  AppUcant 's 
representatives. 

Dated:  January  31. 1997,  Washington,  DC 
Lott  D.  CasheU. 
Secretary. 

IFR  Doc.  97-3196  Filed  2-7-97;  8.45  am) 
BILLMQ  OOOE  (TIT-OI-P 


Sunshine  Act  Meeting 

February  5. 1997. 

The  foUowing  notice  of  meeting  is 
pubUshed  pursuant  to  section  3(a)  of  the 
government  in  the  sunshine  act  (Pub.  L. 
No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  THE:  FEBRUARY  12. 1997, 
10:00  a.m. 

PLACE:  Room  2C.  888  first  street.  N.E. 
Washington,  D.C.  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
•Note — Items  Usted  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  secretary,  telephone 
(202)  208-0400.  For  a  recording  Usting 
items  stricken  from  or  added  to  the 
meeting,  caU  (202)  208-1627. 
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THIS  IS  A  UST  OF  MATTERS  TO  BE 
CONSIDERED  BY  THE  CXDMMISSION. 
IT  DOES  NOT  INCLUDE  A  USTING  OF 
ALL  PAPERS  RELEVANT  TO  THE 
ITEMS  ON  THE  AGENDA:  HOWEVER, 
ALL  PUBUC  DOCUMENTS  MAY  BE 
EXAMINED  IN  THE  REFERENCE  AND 
INFORMATICS^  CENTER. 

CoDMnt  Agenda — Hydro 

667th  Meeting— February  12, 1997,  Regular 
Meeting  (10.iX)  a.m.) 

CAH-1. 
DOCKET*  DI94-5, 001,  CAMERON 
SHARPE 
CAH-2. 
DOCKETi  DI96-7,  001.  PAanCORP 
OTHERiS  P-2659. 009,  PAOFICORP 
CAH-3. 

OMITTED. 
CAH-4. 
.DOCKET*  P-2444. 003.  NORTHERN 
STATES  POWER  COMPANY- 
WISCONSIN 
CAH-5. 
DOCKET*  P-9709.  044,  TRAFALGAR 
POWER.  INC 
CAH-«. 

DOCKET*  UL96-6.  003,  PAOFICORP 
OTHER»S  P-2342,  009,  PAOFICORP 
CAH-7. 
DOCKET*  EL94-7,  001,  YESTERYEAR 
POWER  AND  EQUIPMENT 

ConMDt  Agenda — Electric 


CAE-1. 

DOCKET*  ER97-837,  000,  PUBLIC 

SERVICE  ELECTRIC  &  GAS  COMPANY 
CAE-2. 
DOCKET*  OA9e-135. 001.  DAKOTA 

ELECTRIC  ASS0CL\T10N 
OTHER#S  ER97-1144,  000.  KAUFMAN 

COUNTY  ELECTRIC  COOPERATIVE, 

INC 
OA96-168,  000,  SEMINOLE  ELECTRIC 

COOPERATIVE,  INC 
OA9ft-231  000,  EAST  TEXAS  ELECTRIC 

COOPERATIVE,  INC 
OA97-22  000,  KAUFMAN  COUNTY 

ELECTRIC  COOPERATIVE,  INC 
OA97-31  000,  A)0  IMPROVEMENT 

COMPANY 
OA97-71  000,  CEDAR  FALLS  UTILITIES 

AND  WAVERLY  UGHT  &  POWER 

CAE-3^ 

OMITTED. 
CAE-4. 

OMITTED. 
CAE-5. 

OMITTED. 
CAE-6. 
DOCKET*  EG97-10,  000,  CMS  MOROCCO 

OPERATING  COMPANY  SCA 
CAE-7. 
DOCKET*  EL94-8t,  002,  OGLETHORPE 

POWER  CORPORATION  V.  GEORGL\ 

POWER  COMPANY 
OTHER*S  EL94-81,  003,  OGLETHORPE 

POWER  CORPORATION  V.  GEORGL\ 

POWER  COMPANY 
EL94-81,  004,  OGLETHORPE  POWER 

CORPORATION  V.  GEORGL\  POWER 

COMPANY 

Consent  Agenda — Gas  and  Oil 

CAG-1. 


DOCKET*  RP97-126, 001.  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  LP 
CAG-2. 

OMITTED. 
CAG-3. 
DOCKET*  RP97-21, 001.  FLORIDA  GAS 
TRANSMISSION  COMPANY 
CAG-4. 

DOCKET*  RP97-226.  000.  QUESTAR 

PIPELINE  COMPANY 
OTHER*S  RP97-226,  001.  QUESTAR 
PIPELINE  COMPANY 
CAG-5. 

OMITTED. 
CAG-6. 
DOCKET*  RP97-72,  001,  ANR  PIPELINE 
COMPANY 
CAG-7. 

DOCKET*  RP97-114.  000,  EQUITRANS, 
LP 
CAG-8. 
DOCKET*  RP97-137. 000,  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-9. 

DOCKET*  RP97-141.  000,  GREAT  LAKES 
GAS  TRANSMISSION  LIMITED 
PARTNERSHIP 
CAG-10. 

DOCKET*  RP97-147,  000,  HIGH  ISLAND 
OFFSHORE  SYSTEM 
CAG-11. 
DOCKET*  RP97-152,  000,  MICHIGAN 
GAS  STORAGE  COMPANY 
CAG-12. 

DOCKET*  RP97-153,  000,  GRANITE 
STATE  GAS  TRANSMISSION,  INC 
CAG-13. 

DOCKET*  RP97-161.  000,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  L.P. 
CAG-14. 

DOCKET*  RP97-167,  000.  COLUMBL\ 
GAS  TRANSMISSION  CORPORATION 
CAG-1 5. 

DOCKET*  RP97-171,  000,  ANR  PIPEUNE 
COMPANY 
CAG-16. 
DOCKET*  RP*'-172.  000,  ANR  STORAGE 
COMPANY 
CAG-1 7. 
DOCKET*  RP97-173,  000,  CARNEGIE 
INTERSTATE  PIPELINE  COMPANY 
CAG-1 8. 

DOCKET*  RP97-181,  000,  CNG 
TRANSMISSION  CORPORATION 
CAG-19. 

DOCKET*  RP97-183,  000,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-20. 
DOCKET*  RP97-93, 000,  YOUNG  GAS 
STORAGE  COMPANY 
CAG-2 1. 

DOCKET*  RP97-103,  000,  OKTEX 
PIPEUNE  COMPANY 
CAG-22. 

OMITTED. 
CAG-23. 

DOCKET*  RP97-136,  000.  PAIUTE 
PIPELINE  COMPANY 
CAG-24. 

OMITTED. 
CAG-25. 

DOCKET*  RP97-148,  000,  WILUSTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
CAG-26. 


DOCKET*  RP97-151, 000,  MID 
LOUISL\NA  GAS  COMPANY 
CAG-27. 
DOCKET*  RP97-154,  000.  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-28. 
DOCKET*  RP97-155, 000,  MOBIL  BAY 
PIPELINE  COMPANY 
CAG-29. 
DOCKET*  RP97-160. 000,  WESTERN  GAS 
INTERSTATE  COMPANY 
CAG-30. 
DOCKET*  RP97-1 80,  000,  NORTHWEST 
PIPEUNE  CORPORATION 
CAG-31. 

DOCKET*  RP97-227.  000,  WILUSTON 
BASIN  INTERSTATE  PIPEUNE 
COMPANY 
OTHER#S  TM97-2-49, 001.  WILUSTON 
BAaN  INTERSTATE  PIPELINE 
COMPANY 
CAG-32. 
DOCKET*  RP97-20, 001,  EL  PASO 

NATURAL  GAS  COMPANY 
OTHER*S  RP97-20.  002,  EL  PASO 

NATURAL  GAS  COMPANY 
RP97-194,  000.  EL  PASO  NATURAL  GAS 
COMPANY 
CAG-33. 

OMITTED. 
CAG-34. 

DOCKET*  RP97-1, 003,  NATIONAL  FUEL 

GAS  SUPPLY  CORPORATION 
OTHER#S  RP97-1,  002,  NATIONAL  FUEL 
GAS  SUPPLY  CORPORATION 
CAG-35. 

DOCKET*  RP97-17.  002.  NORTHERN 

NATURAL  GAS  COMPANY 
OTHER*S  RP97-17,  001,  NORTHERN 
NATURAL  GAS  COMPANY 
CAG-36. 

DOCKET*  RP97-18,  001. 

TRANSWESTERN  PIPELINE  COMPANY 
OTHER*S  RP97-18.  002, 
TRANSWESTERN  PIPELINE  COMPANY 
CAG-37. 

DOCKET*  RP97-19.  001,  MOJAVE 

PIPEUNE  COMPANY 
OTHER#S  RP97-19,  002.  MOJAVE 
PIPEUNE  COMPANY 
CAG-38. 
DOCKET*  RP97-22.  001,  NORTHERN 

BORDER  PIPELINE  COMPANY 
OTHER#S  RP97-22,  002,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-39. 
DOCKET*  RP96-236r001.  WILUAMS 
NATURAL  GAS  COMPANY 
CAG-40. 

OMITTED. 
CAG-41. 

DOCKET*  RP96-132,  002,  SOUTHERN 
NATURAL  GAS  COMPANY 
CAG-42. 

OMTTTED. 
CAG-43. 

OMITTED. 
CAG-44. 

OMITTED. 
CAG-45. 

OMITTED. 
CAG-46. 
DOCKET*  GP97-1, 000.  ROCKY 
MOUNTAIN  NATURAL  GAS 
COMPANY 
CAG-47. 
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OMITTED. 
CAG-48. 
DOCKET#  CP95-317. 001,  WILLIAMS 

NATURAL  GAS  COMPANY 
OTHER#S  CP95-318. 001,  WILLIAMS  GAS 
PROCESSING— MID-CONTINENT 
REGION  COMPANY 
CAG-49. 
DOCKET*  CP96-186, 004,  ANR  PIPEUNE 
COMPANY 
CAG-50. 
l50CKET#  CP96-337, 001,  ANR  PIPELINE 
COMPANY 
CAG-51. 
DOCKET*  CP97-11,  000,  FLORIDA  GAS 
TRANSMISSION  COMPANY  AND 
TENNESSEE  GAS  PIPELINE  COMPANY 
CAG-52. 
DOCKET*  CP95-264, 001,  MIDAMERICAN 
ENERGY  COMPANY 
CAG-53. 

OMITTED. 
CAG-54. 
DOCKET*  CP97-19,  000,  LOMEX  OIL  & 
GAS  COMPANY,  MR.  JERRY  LUTZ,  MR. 
*  MRS.  EARL  COON,  AND  MR.  &  MRS. 
CARL  MEYERS.  V.  ANR  PIPELINE  CO. 
CAG-55. 

DOCKET*  CP93-258,  009.  MOJAVE 
PIPEUNE  COMPANY 
CAG-56. 
DOCKET*  CP96-201.  001,  ALGONQUIN 
GAS  TRANSMISSION  CORPORATION 
CAG-57. 
DOCKET*  RP96-338. 001.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
OTHER*S  RP96-338,  000.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION 
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Hydro  Agenda 

H-1. 
RESERVED. 

Electric  Agenda 

E-1. 
RESERVED. 

Oil  and  Gas  Agenda 

I. 

PIPELINE  RATE  MATTERS 
PR-1. 

DOCKET*  RM91-11.  006.  PIPELINE 
SERVICE  OBUGATIONS  AND 
REVISIONS  TO  REGULATIONS 
GOVERNING  SELF-IMPLEMENTING 
TRANSPORTATION.  ET  AL. 

OTHER*S  RM87-34.  072,  REGULATION 
OF  NATURAL  GAS  PIPELINES  AFTER 
PARTIAL  WELLHEAD  DECONTROL 

n. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  97-3336  Filed  2-6-97;  11:04  amj 
BILUMQ  CODE  (TIT-OI-P 


[Doctot  No.  CP97-202-000.  M  al.] 

USG  Pipeline  Company,  et  al.;  Natural 
Gas  Certificate  Filings 

January  31, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  USG  Pipeline  Company 

(Docket  No.  CP97-202-0001 

Take  notice  that  on  January  22, 1997, 
USG  PipeUne  Company  (USGPC),  P.O. 
Box  806278. 125  S.  Franklin  St., 
Chicago,  Illinois  60680-4124  Bled  an 
application  in  Docket  No.  CP97-202- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act.  and  Subpart  A  of  Part 
157  of  the  Commission's  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  and  a  request  for  waivers  of 
the  applicable  portions  of  Parts  154, 
201,  250,  and  260  of  the  Commission's 
regulations.  USGPC,  a  wholly-owned 
subsidiary  of  USG  Corporation,  states 
that  it  seeks  Commission  authorization 
to  construct,  own,  and  operate  an 
interstate  pipeUne  which  will  extend 
approximately  14.5  miles  fitjm  a  point 
of  interconnection  with  East  Tennessee 
Natural  Gas  Company  in  Marion 
County,  Tennessee,  to  a  point  of 
delivery  at  the  site  of  planned 
manufacturing  facilities  located  in 
Jackson  County.  Alabama.  USGPC  states 
further  that  the  pipeline  will  be 
constructed  and  operated  to  serve  its 
affiliate  and  only  customer.  United 
States  Gypsum  Company.  USGPC  states 
that  the  pipeline  will  be  financed  out  of 
corporate  funds. 

Comment  date:  February  21, 1997.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  El  Paso  Natural  Gas  Company 

(Docket  No.  CP97-203-0001 

Take  notice  that  on  January  24, 1997, 
El  Paso  NatiuBl  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP97-203-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205. 157.216)  for 
authorization  to  abandon  a  segment  of 
pipeUne  and  a  tap  and  valve  assembly 
(the  Dixie  tap)  and  the  service  related 
thereto,  in  Scurry  County,  Texas,  under 
El  Paso's  blanket  certificate  issued  in 
Docket  Nos.  CP82-435-000  and  CP88- 
433-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  these  minor 
facilities  were  available  for  utilization 
by  El  Paso  to  provide  natural  gas  service 


to  West  Texas  Gas.  Inc.  (West  Texas),  for 
resale  to  Dixie  Petro-Chem.,  Inc..  To 
date.  El  Paso  states  that  West  Texas  has 
never  requested  gas  service  from  El  Paso 
through  these  facilities  and  that  West 
Texas  does  not  have  a  ciurent  or  future 
need  for  gas  service  here  and  that  no 
other  customers  are  served  through  the 
facilities.  El  Paso  states  that  it  has  no 
future  need  for  the  facilities  and  by 
letter  agreement  dated  December  5, 
1996,  El  Paso  and  West  Texas  a^eed  to 
abandon  in  place  approximately  0.959 
mile  of  6-5/8"  O.D.  pipeUne  extending 
from  the  12-3/4"  O.D.  Snyder  Line  to 
the  American  Magnesium  Company 
Line  and  a  tap  and  valve  assembly,  with 
appurtenances  and  service  thereto. 
Ground  disturbance  vnll  be  limited  to 
existing,  previously-disturbed  right-of- 
way. 

Comment  date:  March  17,  1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  ANR  Pipeline  Company 

[Docket  No.  CP97-204-0O0] 

Take  notice  that  on  January  24, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243.  filed  in  Docket  No.  CP97-204- 
000  an  abbreviated  appUcation  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
interruptible  gas  transpjortation  service 
for  Texas  Eastern  Transmission 
Corporation  (TETCO)  performed  under 
ANR's  Rate  Schedule  X-154  which  was 
authorized  in  Docket  No.  CP86-209- 
000,  all  as  more  fully  set  forth  in  the 
appUcation  on  file  with  the  Commission 
and  open  to  pubUc  inspection. 

ANR  states  that  abandoimient  is  being 
proposed  because  there  has  not  been 
any  service  provided  imder  the 
agreement  for  a  number  of  years  and 
that  the  parties  have  mutually  agreed  to 
termination.  No  imbalances  exist.  ANR 
states  that  imder  the  approved 
agreement,  ANR  received  up  to  10.000 
E)thyday  for  the  accoimt  of  TETCO  in 
Ship  Shoal  Area  Block  178.  and 
deUvered  a  thermally  equivalent  volume 
of  gas  less  one  percent  for  compressor 
fuel  use  to  an  existing  onshore 
interconnection  with  TETCO  in  St. 
Landry  Parish.  Louisiana.  By  mutual 
agreement.  ANR  states  that  the  parties 
have  agreed  to  terminate  the 
transportaUon  service  effective  close  of 
business  October  31. 1996.  No  facilities 
are  proposed  to  be  abandoned  and  that 
service  obUgations  to  its  remaining 
customers  will  not  be  impaired  after        > 
abandonment  authorization. 

Comment  date:  February  21. 1997.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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4.  WiUiams  Natural  Gas  Company 

IDocket  No.  CP97-206-O00) 

Take  notice  that  on  January  24, 1997, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP97-206-000  a 
request  pursuant  to  157.205  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.216)  for  authorization  to  abandon  in 
place  by  sale  to  Warren  Energy 
Resources.  Limited  Partnership 
(Warren),  formerly  NGC  Resources, 
approximately  27.3  miles  of  16-inch 
lateral  pipeline,  related  service  and 
facihties,  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

WNG  proposes  to  abandon  in  place  by 
sale  to  Warren  approximately  27.3  miles 
of  the  Rodman  (Enid)  16- inch  lateral 
pipeline  (Line  "TM"),  related  service 
and  facilities  located  in  Alfalfa,  Major 
and  Garfield  Coimties,  Oklahoma. 

WNG  states  that,  as  set  out  in  the 
Assignment  and  Bill  of  Sale,  WNG's 
right-of-way  service  obligation  to  the  six 
domestic  customers  located  on  the  16- 
inch  pipeline  to  be  abandoned  will  be 
assumed  by  Warren  since  all  facilities 
serving  the  domestics  are  part  of  the 
Assignment  and  Bill  of  Sale.  WNG  states 
that  the  sales  price  of  the  line  is 
5690,000. 

Comment  date:  March  17, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  ANR  Pipeline  Company 

IDocket  No.  CP97-207-OOOI 

Take  notice  that  on  January  27, 1997. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center.  Detroit.  Michigan 
48243  filed  in  Docket  No.  CP96-207- 
000  a  request  pursuant  to  Sections 
157.205.  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  and  permission  to 
operate  under  the  blanket  certificate 
issued  in  Docket  No.  CP88-532-O00, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA),  an  existing 
intercoimection  in  Kane  County. 
Illinois,  that  has  been  constructed 
pursuant  to  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  insp>ection. 

ANR  states  that  it  constructed  an 
interconnection  (Hampshire 
Interconnection)  with  Northern  Illinois 
Gas  Company  (NiGas)  in  November. 


1995  pursuant  to  NGPA  Section  311. 
ANR  further  states  that  the  facilities 
consist  of  meter  station,  heater, 
separator,  flow  control  facilities,  and 
approximately  2,900  feet  of  sixteen-inch 
piping.  ANR  indicates  that  the  facilities 
cost  approximately  $3,200,000.  ANR 
asserts  that  it  has  been  delivering 
natural  gas  to  NiGas  at  this 
interconnection  for  delivery  to  North 
Shore  Gas  Company  imder  Rate 
Schedule  ETS  of  ANR's  FERC  Gas 
Tariff.  Second  Revised  Volimie  No.  1. 

By  this  application,  ANR  seeks 
authorization  to  operate  the  Hampshire 
Interconnection  under  the  provisions  of 
Section  7(c)  of  the  NGA.  ANR  asserts 
that  the  NiGas  Intercoimection  is 
designed  for  300  MMcf/day. 

Comment  date:  March  17, 1997,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  23426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  i^  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a  , 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoisD.Cashdl, 
Secretary. 

[FR  Doc.  97-3195  Filed  2-7-97;  8:45  ami 
MUMQ  COM  enr-oi-p 


Southeastern  Power  Administration 

Intent  to  Formulate  Revised  Power 
Marketing  Policy  Qeorgia-Alabama- 
South  Carolina  System  of  Projects 

agency:  Southeastern  Power 
Administration,  DOE. 
ACTION:  Notice. 

SUMMARY:  Pvusuant  to  its  Procedure  for 
Pubhc  Participation  in  the  Formulation 
of  Marketing  Policy  published  in  the 
Federal  Register  of  July  6, 1978,  43  FR 
29186,  Southeastern  intends  to  revise  its 
marketing  policy  for  future  disposition 
of  power  fi"om  its  Georgia-Alabama- 
South  Carolina  System  of  Projects. 

The  current  power  marketing  policy 
published  on  December  28, 1994,  for  the 
Southeastern  Power  Administration's 
(Southeastern)  Georgia-Alabama-South 
Carolina  System  is  reflected  in  contracts 
for  the  sale  of  system  power  which  are 
maintained  in  Southeastem's 
headquarter's  offices.  Proposals  and 
recommendations  for  consideration  in 
formulating  the  proposed  revised 
marketing  policy  are  solicited,  as  are 
requests  for  further  information  or 
consultation. 

EFFECTIVE  DATE:  Comments  must  be 
submitted  on  or  before  April  11, 1997. 
ADDRESSES:  Five  copies  of  written 
proposals  or  recommendations  should 
be  submitted  to  the  Administrator, 
Southeastern  Power  Administration, 
Elberton,  Georgia  30635.  (706)  213- 
3800. 

SUPPLEMENTARY  INFORMATION:  A  "Final 
Power  Marketing  Poficy  for  the  Georgia- 
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Alabama-South  Carolina  System  qf 
Projects"  was  developed  and  published 
in  the  Federal  Register  on  December  28, 
1994,  59  PR  66957  by  Southeastern. 
Transmission  contracts  under  this 
poUcy  have  been  negotiated  with  the 
Southern  Company,  Oglethorpe  Power 
Corporation,  Bahama  Electric 
Cooperative,  South  Mississippi  Electric 
Power  Association,  and  the  Municipal 
Electric  Authority  of  Georgia  effective 
October  1, 1996.  Existing  transmission 
contracts  with  Duke  Power  Company, 
South  Carolina  Electric  &  Gas,  and 
South  Carolina  PubUc  Service  Authority 
are  in  the  process  of  renegotiation. 

The  Georgia-Alabama-South  Carolina 
System  consists  of  the  Allatoona, 
Buford,  Carters,  Water  F.  George, 
Hartwell,  Robert  F.  Henry,  Millers  Ferry, 
Richard  B.  Russell,  J.  Strom  Thimnond, 
and  West  Point  projects.  The  power 
from  the  projects  is  currently  marketed 
to  Preference  Customers  located  in  the 
service  areas  of  the  Southern  Company, 
South  Carolina  Public  Service 
Authority,  South  Carolina  Electric  &  Gas 
Company,  and  in  the  Duke  Power 
Company.  The  policy  also  deals  with 
the  allocation  of  power  among 
preference  customers.  It  includes 
pumping  operations  at  the  Carters  and 
Richard  B.  Russell  pump-storage 
projects  and  the  utilization  of  area 
utility  systems  for  essential  purposes 
such  as  transmission  and  support.  The 
policy  also  discusses  wholesale  rates, 
resale  rates,  and  energy  and  economic 
efficiency  measures. 

Under  Section  5  of  the  Flood  Control 
Act  of  1944  (16  U.S.C.  825s), 
Southeastern  is  responsible  for  the 
transmission  and  disposition  of  electric 
power  and  energy  from  reservoir 
projects  operated  by  the  Department  of 
Army.  Southeastern  has  negotiated 
transmission  contracts  with  area 
utilities  described  previously  under  this 
authority.  To  pay  the  transmission  fees 
under  these  contracts  to  area  utihties 
Southeastern  must  obtain  an 
appropriation  each  year  in  a  budget 
approved  by  Congress  and  the 
P^ident.  Because  of  budget 
constraints,  Southeastern  has  had 
difficulty  in  obtaining  these 
appropriations.  This  difficulty  has 
compelled  Southeastern  to  consider 
selling  the  government  power  at  the  bus 
bar  of  the  projects.  Southeastern 
requests  comments  on  this  change  in  its 
maiiceting  policy.  The  current  poUcy 
does  not  contemplate  such  a  disposition 
of  the  power  from  the  projects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Borchardt,  Administrator, 
Southeastern  Power  Administration, 


Elberton,  Georgia  30635,  (706)  213- 
3800. 

Issued  in  Elberton,  Georgia,  January  30, 
1997. 

Charles  A.  Borchardt, 

Administrator. 

[FR  Doc.  97-3170  Filed  2-7-97;  8:45  am] 

BILUNQ  CODE  tiaO-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

FRL-668M1 

Agency  Infonnation  Collection 
Activities:  SutMilssion  for  0MB 
Review;  Comment  Request; 
Environmental  Leadership  Program 

agency:  Environmental  Protection^ 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.],  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Environmental  Leadership  Program, 
EPA  ICR  number  1794.01.  The  ICR 
describes  the  nature  of  the  information 
collection  and  .its  expected  biuxien  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument 
DATES:  Comments  must  be  submitted  on 
or  before  March  12, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  no.  1794.01. 

SUPPLEMENTARY  INFORMATION: 

Title:  Environmental  Leadership 
Program,  EPA  ICR  number  1794.01.' This 
is  a  new  collection. 

Abstract:  The  Environmental 
Leadership  Program  (ELP)  is  a  voluntary 
program  designed  to  accomplish  several 
goals,  including  better  protecting  the 
environment  and  human  health, 
encouraging  environmental 
enhancement  activities,  and  increasing 
identification  and  timely  resolution  of 
environmental  compliance  issues  by 
ELP  participants.  The  Program  should 
foster  constructive  and  open 
relationships  between  agencies,  the 
regulated  community,  and  the  public. 

As  part  of  the  appUcation  process  for 
the  ELP,  facilities  will  be  asked  to 
submit  information  about  their 
environmental  management  systems 
(EMS),  compliance  and  EMS  auditing 
programs,  and  community  outreach  and 
employee  involvement  programs. 
Federal  facilities  applying  to  the  ELP 
must  submit  a  statement  affirming  they 


endorse  the  Code  of  Environmental 
Management  Principles. 

EPA  will  assess  each  applicant's 
information  and  determine  whether 
they  meet  ELP  requirements.  EPA  will 
conduct  a  compUance  screening  of 
qualifying  fedlities  and  provide  a  30- 
day  public  comment  period.  On-site 
visits  will  be  conducted  at  facilities  that 
pass  the  initial  eligibility  requirements. 

Upon  acceptance  to  the  ELP,  facilities 
will  be  required  to  submit  Annual 
Environmental  Performance  Reports  for 
each  of  the  6  years  of  participation.  The 
Annual  Report  should  contain 
information  on  EMS  activities, 
objectives,  goals,  and  measures;  a  table 
of  information  on  the  formal  audit  (EMS 
and  comphance)  for  jreais  2  and  5  of  the 
6-year  performance  period;  an  EMS 
performance  evaluation  (results  and 
measures);  information  on  agency 
inspections;  compliance  issues  and 
statxis  summary  for  the  year;  other 
environmental  enhancement  activities; 
and  highUghts  from  commimity 
outreach/  employee  involvement  and 
mentoring  programs. 

The  submission  of  information  for  the 
purposes  of  application  to  the  ELP  is 
voluntary.  The  ELP  will  use  a  disclosure 
and  confidentiality  policy  that  includes 
40  CFR  Part  2  and  reference  to  any 
State-specific  regulations  of 
confidentiaUty.  Submission  of  the 
Annual  Report  is  required  for 
participation  in  the  Program.  The 
Annual  Report  will  be  made  available  to 
the  public.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  Usted  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  11/18/96  (61  FR  58750):  no 
comments  were  received. 

Burden  Statement:  It  is  estimated  that 
approximately  75  facilities  may 
voluntarily  apply  to  the  ELP  annually. 
EPA  estimates  that  participating 
fedlities  may  need  to  spend  up  to  85 
hours  to  prepare  the  appUcation  and 
supplemental  information.  EPA  also 
estimates  that  facilities  that  pass  the 
initial  application/compliance  screening 
may  need  to  spend  32  hours  during  the 
on-site  visit.  Participating  fedlities  will 
need  an  estimate  of  166  hours  for 
preparing  the  Annual  Report. 

Burden  means  the  total  time,  effort,  or 
finandal  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
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needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  forthe  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  infonnation;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
infonnation;  and  transmit  or  otherwise 
disclose  the  infonnation. 

Respondents/Affected  Entities:  Public, 
Private,  or  Federal  facilities  applying  to 
theELP. 

Estimated  Number  of  Respondents:  75 
in  application  phase,  50  in  the  Annual 
Report  phase. 

Frequency  of  Response:  Yearly. 

Estimated  Total  Annual  Hour  Burden: 
17,070  hours. 

Estimated  Total  Annualized  Cost 
Burden:  Application— $293,625,  On-site 
review — $135,600;  Annual  Report — 
$384,550. 

Send  comments  on  the  Agency's  need 
for  this  information,  t)ie  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biu-den,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1794.01  in 
any  correspondence.  ' 

Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW.,  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  725  17th  Street,  NW., 

Washington.  DC  20503. 

Dated:  February  4. 1997. 
JoMph  Rctzer, 

Director,  Regulatory  Infonnation  Division. 
IFR  Doc  97-3156  Filed  2-7-97;  8:4S  am) 


[FRL-668»-«] 

Renewal  of  Agency  Infonnation 
Collection  Activltias 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
listed  below  is  coming  up  for  renewal. 
Before  submitting  the  renewal  package 


to  the  Office  of  Management  and  Budget 

(OMB).  EPA  is  soliciting  comments  on 

specific  aspects  of  the  collection  as 

described  below. 

DATES:  Comments  must  be  submitted  on 

or  before  April  11. 1997. 

ADDRESSES:  U.S.  EPA,  Office  of 

Research  and  Development,  Quahty 

Assurance  Division  (MS-104),  2890 

Woodbridge  Avenue,  Edison,  NJ  08837- 

3679. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  W.  Wentworth,  202-260-5763, 

Facsimile  Number  202-401-7002, 

wentworth.nancy^pamail.epa.gov. 

SUPPt£MENTARY  INFORMATION 

Affected  entities:  Entities  affected  by 
this  action  are  those  which  apply  for 
Federal  financial  assistance  from  EPA 
for  proposed  projects  that  include 
environmentally  related  measurements. 

Title:  ICR  Number  0866,  Quality 
Assurance  Specification  and 
Requirements,  OMB  Control  Niunber 
2080-0033,  which  expires  ]une  30. 
1997. 

Abstract:  This  ICR  covers  the  quality 
assurance  (QA)  pap>erwork  burden  that 
appears  at  40  CFR  30.54  [which 
supercedes  40  CFR  30.503(d)]  and  40 
CFR  31.45.  These  are  subsections  from 
40  CFR  Part  30— General  Regulations  for 
Assistance  Programs,  and  40  CFR  Part 
31 — Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments,  respectively.  The 
information  collection  activity  involves 
the  preparation  of  QA  plans  or  narrative 
statements  that  provide  supporting 
dociunentation  sufficient  to  produce 
data  that  are  of  quality  adequate  to  meet 
project  objectives  and  (for  40  CFR  30.54) 
to  minimize  loss  of  data  due  to  out-of- 
control  conditions  or  malfunctions.  The 
quality  system  of  the  40  CFR  30.54 
assistance  recipient  must  comply  with 
the  requirements  of  ANSI/ASQC  E4, 
"Specifications  and  Guidelines  for 
Quality  Systems  for  Environmental  Data 
Collection  and  Environmental 
Technology  Programs."  All  QA 
submissions  are  reviewed  and  approved 
by  an  EPA  certified  project  officer  or  a 
designated  quality  assurance  officer. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
nimibers  for  EPA's  regulations  are 
displayed  in  40  CFR  Part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 


functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Burden  Statement:  The  currently 
approved  ICR  estimated  the  burden  for 
annual  reporting  and  recordkeeping  to 
be  85  hours  each  for  845  state  and  local 
respondents  applying  for  assistance,  and 
70  hours  each  for  550  principal 
investigators  who  solicit  assistance.  The 
agency  burden  for  review  of  QA  plans 
and  preparation  assistance  to 
respondents  was  estimated  at  15  hoius 
eadi  for  the  estimated  1395  awards. 
This  estimate  included  the  time  needed 
to  review  instructions,  search  existing 
data  soiirces,  gather  and  maintain  the 
data  needed,  and  complete  and  review 
the  collection  of  infonnation.  Note  that 
the  agency  research  grants  program  has 
expanded  significantly  since  the  last 
renewal. 

Send  comments  regarding  these 
matters  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 

Dated:  February  4, 1997. 
Robert  J.  Hiiggett. 

Assistant  Administrator  for  Research  and 
Development. 

[FR  Doc.  97-3220  Filed  2-7-97;  8:45  ami 
BtLUNQ  CODE  WM-80-P 


[FRL-«687-3] 

Agency  infonnation  Collection 
Activities:  Submission  for  OMB 
Review,  Comment  Request;  Significant 
New  Aitenurtives  Policy  (SNAP) 
Program  Final  Rulemaking  Under  Title 
Vi  of  the  Clean  Air  Act  Amendments  of 
1990 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  following  Infonnation  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
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Significant  New  Alternatives  Policy 
(SNAP)  Program  Final  RiUemaking 
under  Title  VI  of  the  Clean  Air  Act 
Amendments  of  1990,  0MB  Control  No. 
2060-0226,  expiring  February  28, 1997. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  12, 1997. 
FOR  FURTHER  MFORMATKM  OR  A  CORY 
CALL:  Sandy  Farmer  at  EPA.  (202)  260- 
2740,  and  refier  to  EPA  ICR  No.  1596.04. 
SUPPLEMENTARY  INFORMATION: 

Title:  Significant  New  Alternatives 
Policy  (SNAP)  Program  Final 
Rulemaking  under  Title  VI  of  the  Clean 
Air  Act  Amendments  of  1990  (OMB 
Control  No.  2060-0226;  EPA  ICR  No. 
1596.04)  expiring  2/28/97.  This  is  a 
request  for  extension  of  a  currently 
approved  collection. 

Abstract:  Information  collected  under 
this  rulemaking  is  necessary  to 
,  implement  the  requirements  of  the 
Significant  New  Alternatives  Policy 
(SNAP)  program  for  evaliuting  and 
regulating  substitutes  for  ozone- 
depleting  chemicals  being  phased  out 
under  the  stratospheric  ozone  protection 
provisions  of  the  Clean  Air  Act  (CAA). 
Under  CAA  Section  612,  EPA  is 
authorized  to  identify  ahd  restrict  the 
use  of  substitutes  for  class  I  and  class  II 
ozone-depleting  substances  where  EPA 
determines  other  alternatives  exist  that 
reduce  overall  risk  to  human  health  and 
the  environment  The  SNAP  program, 
based  on  information  collected  bom  the 
manufacturers,  foimulators,  and/or 
sellers  of  such  substitutes,  provides  for 
the  identification  of  acceptable 
substitutes.  Responses  to  the  collection 
of  information  are  mandatory  under 
Section  612  for  anyone  who  sells  or.  in 
certain  cases,  uses  substitutes  for  an 
ozone-depleting  substance  after  April 
18, 1994,  the  effective  date  of  the  final 
rule.  Anyone  submitting  confidential 
business  information  (CBI)  as  part  of  an 
information  collection  subject  to  this 
ICR  must  assert  and  substantiate  a  claim 
of  confidentiality  for  the  data  under  40 
CFR,  Part  2,  Subpart  B,  at  the  time  of 
submission.  Under  CAA  Section  114(c), 
emissions  information  may  not  be 
claimed  as  confidential.  Aii  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d).  soliciting  comments  on  this 


collection  of  information  was  published 
on  11/6/96  (61  FR  57411);  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  burden  for  persons  filing  a 
SNAP  Information  Notice  is  estimated 
to  average  150  hours  per  response.  The 
annual  public  reporting  biuden  for 
persons  filing  a  TSCA  Addendum  is 
estimated  to  average  46  hours  per 
response.  The  annual  public  reporting 
burden  for  persons  filing  a  notification 
of  test  marketing  activity  is  estimated  to 
average  2  hours  per  response.  The 
annual  public  recordkeeping  burden  for 
persons  keeping  records  of  use  of  a 
substitute  subject  to  narrowed  use  limits 
is  estimated  to  average  27  hours  per . 
response.  The  annual  public 
recordkeeping  burden  for  persons 
keeping  records  of  a  small  volmne  use 
is  estimated  to  average  12  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information:  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 

disclose  the  information. 
Respondents/Affected  Entities: 

Producers,  vendors,  and  end  users  of 

substitutes  for  ozone-depleting 

chemicals. 
Estimated  Number  of  Respondents: 

340. 
Frequency  of  Response:  One  time 

only. 
Estimated  Total  Annual  Hour  Burden: 

11,515  hours. 
Estimated  Total  Aimualized  Cost 

Burden:  $69,676. 
Send  comments  on  the  Agency's  need 

for  this  information,  the  acau^cy  of  the 

provided  burden  estimates,  and  any 

suggested  methods  for  minimizing 

respondent  burden,  including  through 

the  use  of  automated  collection 

techniques  to  the  following  addresses. 

Please  refer  to  EPA  ICR  No.  1596.04  and 

OMB  Control  No.  2060-0226  in  any 

correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW..  Washington.  IX:  20460; 
and 


Office  of  Information  and  Regulatory 
Affiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW., 
Washington,  DC  20503. 

Dated:  February  4, 1997. 
loseph  Retzer, 

Director,  Regulatory  Information  Division. 
(FR  Doc.  97-3229  Filed  2-7-97;  8:45  am| 
lUJMQOOOewtO  so  p 
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Investigator-Initiated  Grants:  ftoquest 
for  Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  request  for 
applications. 


SUMMARY:  This  notice  provides 
information  on  the  availability  of  the 
fiscal  year  1997  investigator-initiated 
grants  program  announcements,  in 
which  the  areas  of  research  interest, 
eligibility  and  submission  requirements, 
evaluation  criteria,  and  implementation 
schedule  are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Proposals  must  be  received  at  the 
contact  point  on  by  February  28, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Envirorunental  Protection  Agency. 
National  Center  for  Envirorunental 
Research  and  Quality  Assurance  (8703), 
401  M  Street  SW.  Washington.  DC 
20460,  telephone  (800)  490-9194.  The 
complete  armouncement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa. 
SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Envirorunental  Protection  Agency 
(EPA)  invites  research  grant 
applications  in  the  following  areas  of 
special  interest  to  its  mission:  (1) 
Bioremediation  (in  cooperation  with  the 
Department  of  Energy,  National  Science 
Foundation,  and  Office  of  Naval 
Research);  (2)  Ecosystem  Restoration  (in 
cooperation  with  the  National 
Aeronautics  and  Space  Administration). 

Tlie  RFAs  provide  relevant 
background  information,  summarize 
EPA's  interest  in  the  topic  areas,  and 
describe  the  application  and  review 
process. 

Contacts  persons  for  the 
Bioremediation  RFA  are 
EPA:  Dr.  Robert  E.  Menzer 

(menzer.robertQepamail.epa.gov). 

telephone  202-2605779 
DOE:  Dr.  John  Houghton 

(john.houghton9oer.doe.gov), 

telephone  301-903-8288 
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NSF:  Dr.  Joanne  Roskoski 

(jrosko6k6nsf.gov).  telephone  703- 

306-1480  Ext.  6421 
ONR:  Dr.  Anna  Palmisano 

(palmisaOonrhq.onr.navy.mil). 

telephone  703-696-4760 

Contact  persons  for  the  Ecosystem 
Restoration  RFA  are 

EPA:  Barbara  Levinson 

(levinson.barbaraOepamail.epa.gov), 

telephone  202-260-5983 
NASA:  Tony  Janetos 

(anthony.janetos@hq.nasa.gov). 

telephone  202-358-0276 

Dated:  February  4, 1997. 
RolMrt ).  Huggatt. 

Assistant  Administrator  for  Research  and 
Development. 
(FR  Doc.  97-3222  Filed  2-7-97;  8:45  am] 


[FRL-6ew-q 

RequMt  for  Appltcations  on  Muttiseale 
Eeologicai  Asseesment  in  the  MkkUe 
Aflantic  Region 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTXM:  Notice  of  request  for 

applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  a 
fiscal  year  1997  program  announcement 
entitled,  "Approaches  to  Multiscale 
Ecological  Assessment  in  the  Middle 
Atlantic  Region."  in  which  the  area  of 
research  interest.  eUgibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedule 
are  set  forth.  Cooperative  agreements 
will  be  competitively  awarded  following 
peer  review. 

DATES:  Proposals  must  be  received  at  the 
contact  point  by  March  28, 1997. 
FOR  FURTHER  MFORMATION  CONTACT:  U.S. 
Environmental  Protection  Agency, 
National  Center  for  Environmental 
Research  and  Quality  Assurance  (8703). 
401  M  Street  SW,  Washington,  DC 
20460,  telephone  (800)  490-9194.  The 
complete  announcement  can  be 
accessed  on  the  Internet  from  the  EPA 
home  page:  http://www.epa.gov/ncerqa. 
Additional  information  may  be  obtained 
firom  Steve  Paulsen,  telephone  541-754- 
4428,  Email:  Paulsendmail.cor.epa.gov 
SUPPI.EMENTARY  INFORMATION:  Much  of 
the  ecological  information  generated 
today  comes  from  intensive 
investigations  of  single  sites  or 
relatively  small  geographic  areas.  Yet 
many  of  the  management  questions 
being  asked  or  the  ecological 
assessments  being  conducted  are 
fooued  over  broad  geographic  regions. 


The  specific  purpose  of  this  solicitation 
by  EPA's  Environmental  Monitoring  and 
Assessment  Program  (EMAP)  is  to 
request  proposals  for  cooperative 
research  that  lead  to  the  development 
and  demonstration  of  approaches  to  link 
site  specific  information  with  regional 
survey  data  and  remote  sensing  imagery 
for  conducting  regional  level  ecological 
assessments.  Proposals  must  focus  on 
terrestrial  systems  in  the  mid-Atlantic 
area. 

TTie  RFA  provides  relevant 
background  information,  summarizes 
EPA's  interest  in  the  topic  areas,  and 
describes  the  application  and  review 
process. 

Dated:  February  3. 1997. 

Robert  J.  Huggatt. 

Assistant  Administrator  for  Research  and 

Development. 

(FR  Doc.  97-3221  Filed  2-7-97;  8:45  am] 
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Public  IMeetings  of  the  UrtMin  Wet 
Weather  Flows  Advisory  Committee, 
the  Storm  Water  Phase  11  Advisory 
Sut>commlttee,  and  ttte  Sanitary  Sewer 
Overflow  Advisory  Siil)commitlse 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  Notice  is  given  that  the 
Environmental  Protection  Agency  (EPA) 
is  convening  separate  public  meetings 
for  the  Urban  Wet  Weather  Flovts 
(UWWF)  Advisory  Committee;  the 
Storm  Water  Phase  11  Advisory 
Subcommittee;  and  the  Sanitary  Sewer 
Overflow  (SSO)  Advisory 
Subcommittee.  These  meetings  are  open 
to  the  public  without  need  for  advance 
registration.  The  UWWF  Advisory 
Committee  will  continue  discussions  of 
issues  related  to  watershed-based 
monitoring,  watershed  approach,  storm 
water  Phase  1  improvements,  and  water 
quality  standards  in  the  wet  weather 
context.  The  Storm  Water  Phase  II 
Advisory  Subcommittee  will  continue 
discussions  on  issues  concerning  the 
framework  for  Phase  II  implementation. 
The  SSO  Advisory  Subcommittee  will 
continue  discussions  on  key  issues  and 
the  overall  SSO  strategy. 
DATES:  (1)  Storm  Water  Phase  U 
Advisory  Subcommittee: 

•  February  20-21, 1997. 

•  April  17-18. 1997. 

•  June  12-13, 1997. 

(2)  Sanitary  Sewer  Overflow  Advisory 
Subcommittee: 

•  April  21-22, 1997. 

(3)  Urban  Wet  Weather  Flows 
(UWWF)  Advisory  Committee: 


•  April  28-29. 1997. 

•  July  28-29. 1997. 

Oa  the  first  day  of  the  meetings  listed 
above,  the  Storm  Water  Phase  n  meeting 
will  begin  at  9:00  a.m.  EST  and  end  at 
5:30  p.m.  On  the  second  day  of  the 
Storm  Water  Phase  II  meetings,  the 
meeting  will  begin  at  8:30  a.m.  and  end 
at  4:30  p.m. 

The  SSO  Advisory  Subcommittee 
meeting  starts  at  10:00  a.m.  EST  and 
ends  at  5:00  p.m.  On  the  second  day.  the 
meeting  Mrill  begin  at  8:30  a.m.  and  end 
at  4:00  p.m. 

The  UWWF  Advisory  Committee 
meetings  will  begin  at  10  a.m.  EST  and 
end  at  5:30  p.m.  On  the  second  day,  the 
meetings  will  nm  from  8:00  a.m.  imtil 
3:30  p.m.  Please  Note:  The  March  6-7, 
1997  meeting  is  canceled. 

ADDRESSES:  There  is  a  change  in 
meeting  locations.  The  folloMring 
meetings  will  be  held  at  the  Wellington 
National  Airport  Hilton  Hotel,  2399 
Jefferson  Davis  Highway.  Arlington. 
Virginia  (Crystal  City).  (The  Hilton's 
telephone  number  is  (703)  418-8667): 

•  The  Storm  Water  Phase  n  meeting 
of  February  20-21. 1997. 

•  The  SSO  meeting  of  April  21-22. 
1997. 

•  The  UWWF  meetings  of  April  28- 
29  and  July  28-29. 1997. 

The  following  meeting  will  be  held  at 
the  Omni  Inner  Harbor  Hotel.  101  W. 
Fayette  Street,  Baltimore,  MD  21201 
(Ctami's  telephone  number  is  (410)  385- 
6563): 

•  The  Storm  Water  Phase  n  meeting 
ofApril  17-18. 1997. 

The  following  meeting  will  be  held  at 
the  Doubletree  Hotel  Park  Terrace,  1515 
Rhode  Island  Avenue,  NW., 
Washington,  DC  (the  Doubletree's 
telephone  number  is  (202)  232-7000): 

•  The  Storm  Water  Phase  n  meeting 
of  Jxme  12-13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

the  UWWF  Advisory  Committee     • 
meeting,  contact  Will  Hall,  Office  of 
Wastewater  Management,  at  (202)  260- 
1458,  or  Internet: 
hall.vtrilliam@epamail.epa.gov. 

For  the  Phase  n  Subcommittee 
meeting,  contact  Shane  Centilla,  Office 
of  Wastewater  Management,  at  (202) 
260-6052  or  Internet: 
centilla.sharieOepamail.epa.gov. 

For  the  SSO  meeting,  contact  Charles 
Vanderlyn,  Office  of  Wastewater 
Management,  at  (202)  260-7277  or 
Internet: 
vanderlyn.charle80epamail.epa.gov. 


UMI 


Dated:  February  3, 1997. 
Michael  B.  (Mk, 

Director,  Office  of  Wastewaier  Management, 
Designated  Federal  Official. 
(FR  Doc.  97-3228  Filed  2-7-97;  8:45  am) 
MUMQ  OOOE  ««0-S»-l> 


Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Office  of  Management  and  Budget's 
(OMB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
ciurently  vaUd  OMB  control  nimiber. 
The  ONffi  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFR  Part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740,  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 
Requests 

OMB  Approvals 

EPA  ICR  No.  1086.05;  Standards  of 
Performance  for  Onshore  Natural  Gas 
Processing  Plants,  was  approved  01/07/ 
97;  OMB  No.  2060-0120;  expires  01/31/ 
2000. 

EPA  ICR  No.  1039.08;  Monthly 
Progress  Reports,  was  approved  01/02/ 
97;  OMB  No.  2030-0005;  expires  01/31/ 
2000. 

EPA  ICR  No.  0574.09:  Pre- 
Manulacture  Review  Reporting  and 
Exemption  Requirements  for  New 
Chemical  Substances  and  Significant 
New  Use  Reporting  Requirements  for 
Chemical  Substances;  was  approved  12/ 
30/96;  OMB  No.  2070-0012;  expires  12/ 
31/99. 

EPA  ICR  No.  1573.05;  Part  B  Permit 
AppUcation,  Permit  Modifications,  and 
Special  Permits;  was  approved  12/31/ 
96;  OMB  No.  2050-0009;  expires  12/31/ 
99. 

EPA  ICR  No.  0660  06;  NSPS  for  Metal 
Coil  Sur&ce  Coating  Operations — 
Subpart  TT;  was  approved  10/31/96; 
OMB  No.  2060-0107;  expires  10/31/99. 

EPA  ICR  No.  1765.01;  National 
Volatile  Organic  Compound  Emission 
Standards  for  Automobile  Refinish 
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Coatings;  was  approved  07/24/96;  OMB 
No.  2060-0353;  expires  07/31/99. 

EPA  ICR  No.  1783.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Flexible  Polyurethane 
Form  Production;  was  approved  01/27/ 
97;  OMB  No.  2060-0357;  expires  01/31/ 
2000. 

EPA  ICR  No.  1381.05;  Recordkeeping 
and  Reporting  Requirements  for  40  CFR 
258,  Sohd  Waste  Disposal  Facilities  and 
Practices;  was  approved  01/27/97;  OMB 
No.  2050-0122;  expires  01/31/2000. 

EPA  ICR  No.  1572.04;  Hazardous 
Waste  Specific  Unit  Requirements,  and 
Special  Waste  Processes  and  Types;  was 
approved  01/27/97;  OMB  No.  2050- 
0050;  expires  01/31/2000. 

EPA  ICR  No.  0246.06;  Contractor 
Cumulative  Claim  and  Reconciliation; 
was  approved  01/29/97;  OMB  No.  2030- 
0016;  expires  01/31/2000. 

EPA  ICR  No.  1128.05;  hiformation 
Requirements  for  Secondary  Lead 
Smelters,  Standards  of  Performance  for 
New  Stationary  Sources — NSPS  Subpart 
L;  was  approved  01/27/97;  OMB  No. 
2060-0080;  expires  01/31/2000. 

Dated:  February  4, 1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  97-3157  Filed  2-7-97;  8:45  am] 
sauNQ  CP06  eaao  M  M 


[FRL-6687-2] 

Notice  Of  Proposed  Administrative 
Order  on  Consent  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  as  Amended  t>y  the  Superfund 
Amendments  and  Reauthorization  Act; 
In  Re  IMichigan  Disposal  Service 
Superfund  Site,  Kalamazoo,  IMichlgan 

agency:  Enviroimiental  Protection 
Agency. 

ACTION:  Notice;  request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  ("CERCLA").  as  amended, 
notice  is  hereby  given  that  an 
administrative  order  on  consent 
concerning  the  Michigan  Disposal 
Service  Superfund  Site  ("the  Site")  was 
issued  by  the  Agency  on  September  12, 
1996.  Subject  to  review  by  the  pubUc 
pursuant  to  this  Notice,  the  agreement 
was  approved  by  the  United  States 
Department  of  Justice  on  December  2, 
1996.  Under  the  terms  of  the  Agreement, 
the  Qty  of  Kalamazoo,  Michigan 
Disposal  Service  Corporation  and  the 
Midiigan  Disposal  Service  Liquidating 
Trust  have  a^«ed  to  perform  certain 


pre-remedial  design  tasks  at  the  Site  and 
reimburse  EPA  100%  of  its  oversight 
response  costs  for  this  work.  These  pre- 
remedial  design  tasks  partially 
implement  the  remedy  selected  in  the 
Record  of  Decision  for  the  Site  which 
was  issued  by  EPA  on  September  30. 
1991.  Additionally,  the  Pharmacia  & 
Upjohn  Company  and  the  Kalamazoo 
County  Board  of  Commissioners  will 
contribute  $250,000  into  a  trust  fund  to 
be  used  for  pre-design  work  at  the  Site. 
In  exchange  for  these  conunitments,  the 
United  States  covenants  not  to  sue  the 
parties  for  any  and  all  civil  liability  for 
injunctive  relief  or  reimbursement  of 
response  costs  pursuant  to  Section  106 
or  107(a)  of  CERCLA  or  Section  7003  of 
RCRA  for  performance  of  the  pre-design 
work  or  reimbursement  of  past  response 
costs. 

DATES:  The  Environmental  Protection 
Agency  will  receive  written  comments 
relating  to  this  settiement  for  thirty  days 
from  the  date  of  publication  of  this 
Notice. 

ADORESSESr  Comments  should  be 
addressed  to  Richard  M.  Murawski, 
Assistant  Regional  Counsel,  U.S. 
Environmental  Protection  Agency, 
Region  5.  Mail  Code:  C-29A,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590,  and  should  refer  to  the 
Michigan  Disposal  Service  Superfund 
Site,  Kalamazoo,  Michigan. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  settlement  agreement  and 
additional  background  information 
relating  to  the  settiement  are  available 
for  review  and  may  be  obtained  in 
person  or  by  mail  from  Richard  M. 
Murawski,  Assistant  Regional  Counsel, 
U.S.  Environmental  Protection  Agency, 
Mail  Code:  C-29A,  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604. 

SUPPLEMENTARY  INFORMATION: 

Authority:  The  Comprehensive 
Environmental  Response,  Compensation,  and 
Liability  Act  of  1980,  as  amended,  42  U.S.C 
Sections  9601-9675. 
Valdas  V.  Adamkus, 
Regional  Administrator. 
(FR  Doc.  97-3219  Filed  2-7-97;  8:45  am] 
BIUMQOOOE  WaO  60  P 
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FEDERAL  DEPOSrriNSURANCE    . 
CORPORATION 

Statement  of  Policy  Regarding  Federal 
Common  Law  and  Statutory  Provisions 
Protacdng  FDIC,  as  Receiver  or 
Corporate  Liquidator,  Against 
Unrecorded  Agreements  or 
Arrangements  of  a  Depository 
institution  Prior  to  Receivership 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Statement.  . 

SUMMARY:  The  FDIC  has  adopted  a 
statement  of  policy  which  sets  forth 
when  the  FDIC  will  assert  the  federal 
common-law  doctrine  enunciated  by  the 
Supreme  Court  in  D'Oench,  Duhme  6- 
Co.  V.  FDIC.  315  U.S.  447  (1942)  and 
when  the  FDIC  will  assert  the  statutory 
protections  set  forth  in  12  U.S.C. 
1821(d)(g)(A)  and  1823(e). 
EFFECrrVE  DATE:  February  4. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlotte  Kaplow.  Counsel  (202-736- 
0248),  Legal  Division,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
N.W..  Washington,  D.C.  20429. 

Introduction 

The  protection  of  the  FDIC  against 
unrecorded  agreements  or  arrangements 
between  a  federally-insured  depository 
institution  (institution)  and  third  parties 
is  among  the  most  important,  long- 
standing, and  powerful  protections 
a^orded  the  FDIC  acting  in  either  its 
corporate  liquidator  capacity  (FDIC/ 
Corporate)  or  in  its  capacity  as  a 
receiver  for  a  failed  institution  (FDIC/ 
Receiver).  This  statement  of  policy  is 
intended  to  inform  persons  doing 
business  with  an  institution  of  the 
circumstances  in  which:  (1)  The 
statutory  provisions  (12  U.S.C. 
1821(d)(9)(A),  1823(e));  and  (2)  the  rule 
enunciated  by  the  Supreme  Court  in 
D'Oench.  Duhme  Sr  Co.  v.  FDIC,  315 
U.S.  447  (1942),  will  be  asserted  by  the 
FDIC  to  bar  certain  agreements  or 
arrangements  entered  into  with  the 
institution  prior  to  receivership.  . 
Published  as  an  addendum  are 
"Guidelines  For  Use  of  D'Oench  and 
Statutory  Provisions"  (Gufdelines), 
which  are  discretionary  and  evolving  by 
nature  but  nevertheless  will  serve  to 
moderate  the  circumstances  in  which 
the  FDIC  will  exercise  these  protections. 

Background 

More  them  fifty  years  ago,  the 
Supreme  Court  in  D'Oench  first 
recognized  a  federal  poUcy  of  protecting 
FDIC/Corporate  from  unrecorded 
schemes  or  arrangements  that  would 
tend  to  mislead  banking  authorities.  The 


Court  articulated  a  rule  of  law 
prohibiting  a  party  who  had  lent  himself 
or  herself  to  such  a  scheme  or 
arrangement  from  asserting  against  the 
FDIC  an  unrecorded  agreement.  This 
rule  of  law,  as  it  subsequently  has  been 
apphed  by  the  coiuts,  is  referred  to  as 
the  "D'Oench  doctrine". 

In  1950,  Congress  enacted  section 
13(e),  codified  at  12  U.S.C.  1823(e) 
(section  1823(e)),  as  part  of  the  Federal 
Deposit  Insurance  Act  of  1950,  ch.  967, 
Section  2(13l(e),  64  Stat.  889  (81st 
Cong.,  2d  Sess.  1950).  The  strict 
approval  and  recording  requirements  of 
section  1823(e)  supplemented  the 
protection  afforded  by  the  D'Oench 
doctrine.  In  1982,  this  section  was 
reenacted  by  Congress  as  part  of  the 
Gam-St.  Germain  Depository  Institution 
Act  of  1982,  Pub.  L.  97-320.  Section 
113(m),  96  Stat.  1474.  Both  before  and 
after  1982  t£e  federal  courts  of  appeals 
and  federal  district  courts  consistently 
construed  section  1823(e)  and  the 
D'Oench  doctrine  in  tandem. 

In  August  1989,  as  part  of  the 
Financial  Institution  Reform,  Recovery 
and  Enforcement  Act  (FIRREA),  Public 
Law  101-73, 103  Stat.  183,  Congress 
expanded  section  1823(e)  to  cover 
defenses  raised  against  the  FDIC  in  its 
receivership  capacity,  the  newly  created 
Resolution  Trust  Corporation  (in  its 
corporate  and  receivership  capacities) 
and  bridge  banks.  In  relevant  part, 
section  1823(e)  now  provides: 

No  agreement  which  tends  to 
diminish  or  defeat  the  interest  of  the 
[FDIC]  in  any  asset  acquired  by  it  under 
this  section  or  section  1821  of  this  title, 
either  as  security  for  a  loan  or  by 
purchase  or  as  receiver  of  any  insured 
depository  institution,  shall  be  valid 
against  the  (FDIC)  unless  such 
agreement — 

(A)  Is  in  vmting, 

(B)  Was  executed  by  the  depository 
institution  and  any  person  claiming  an 
adverse  interest  thereunder,  including 
the  obligor,  contemporaneously  with  the 
acquisition  of  the  asset  by  the 
depository  institution, 

(C)  Was  approved  by  the  board  of 
directors  of  the  depository  institution  or 
its  loan  committee,  which  approval 
shall  be  reflected  in  the  minutes  of  said 
board  or  committee,  and 

(D)  Has  been,  continuously,  from  the 
time  of  its  execution,  an  official  record 
of  the  depository  institution. 

12  U.S.C.  1823(e) 

In  addition,  FIRREA  added  a  new 
provision,  section  11(d)(9)(A)  (codified 
at  12  U.S.C.  1821(d)(9)(A)  {section 
1821(d)(9)(A)),  which  states,  in  relevant 
part,  that  "any  agreement  which  does 
not  meet  the  requirements  set  forth  in 


section  1823(e)  *  *  *  shall  not  form  the 
basis  of,  or  substantially  comprise,  a 
claim  against  the  receiver  or  ihe  [FDIC 
in  its  corporate  capacity]." 

In  the  FDIC's  view,  Congress  intended 
that  sections  1823(e)  (as  amended  by 
FIRREA)  and  1821(d)(9)(A)  should  be 
interpreted  in  a  maimer  consistent  with 
the  policy  concerns  imderlying  the 
D'Oench  doctrine.  Accordingly,  subject 
to  the  Guidelines,'  these  sections  bar 
claims  that  do  not  meet  the  enumerated 
recording  requirements  set  forth  in 
section  1823(e),  regardless  of  whether  a 
specific  asset  is  involved,  to  the  same 
extent  as  such  claims  would  be  barred 
by  the  D'Oench  doctrine. 

More  specifically,  the  statutory 
definition  of  the  scope  of  agreements  to 
which  section  1823(e)  applies — i.e., 
those  agreements  "which  tend[]  to 
diminish  or  defeat  the  interest  of  the 
[FDIC]  in  any  asset  acquired  by  it" 
(section  1823(e)) — is  not  a 
"requirement"  that  section  1823(e) 
imposes  on  those  agreements,  which  if 
not  "met"  renders  section  1821(d)(9) 
inapplicable.  There  is  no  reason  to 
suppose  that  Congress  intended  the 
scope  of  section  1821(d)(9)(A)  to  be 
coextensive  with  that  of  section  1823(e). 

Section  1823(e)  appUes  only  with 
respect  to  agreements  that  pertain  to 
assets  held  by  the  FDIC  because  the 
function  of  that  section  is  to  bar  certain 
defenses  to  the  FDIC's  collection  on 
such  assets.  Section  1821(d)(9)(A)'s 
function,  in  contrast,  is  to  bar  certain 
affirmative  claims  against  the  FDIC.  It 
does  so  in  order  to  affect  primary 
conduct  by  providing  an  incentive  for 
parties  contracting  with  institutions  to 
document  their  transactions  thoroughly. 
That  in  turn:  (1)  Allows  federal  and 
state  bank  examiners  to  rely  on  an 
institution's  records  in  evaluating  its 
worth;  and  (2)  ensiues  matiue 
consideration  of  unusual  banking 
transactions  by  senior  bank  or  thrift 
officials  and  prevents  the  fraudulent 
insertion  of  new  terms  when  an 
institution  appears  headed  for  failure. 
Cf.  Langleyv.  FDIC.  484  U.S.  86,  91-92 
(1987). 

In  interpreting  the  meaning  of 
"agreement"  in  section  1823(e)  prior  to 
its  amendment  in  1989,  the  Supreme 
Court  in  Langley  held  that  it  would 
disserve  the  policies  recogni:^  in 
D'Oench  to  interpret  section  1823(e)  in 
a  more  restricted  manner  than  D'Oench 
itself:  "We  can  safely  assume  that 
Congress  did  not  mean  'agreement'  in 
section  1823(e)  to  be  interpreted  so 
much  more  narrowly  than  its 
permissible  meaning  as  to  disserve  the 


■  The  Guidelines  have  been  in  effect  since  late 
1994. 


UMI 
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principle  of  the  leading  case  applying 
that  term  to  FDIC-acquired  notes." 
Langley.  484  U.S.  at  92-^3.  In  the  same 
way,  it  would  disserve  the  policies 
noogpizsd  in  D'Oench  and  Langley  to 
interpret  section  1821(d)(9)(A)  more 
narrowly  than  D'Oench  has  been 
applied  in  so-called  no-asset  cases.^ 

Nevertheless,  as  reflected  in  the 
Guidelines,  the  FDIC,  as  a  matter  of 
policy,  will  not  seek  to  bar  claims  which 
by  their  very  nature  do  not  lend 
themselves  to  the  enumerated 
requirements  of  section  1823(e).  To  that 
end,  the  FDIC  will  continue  to  assert  the 
protections  of  the  D'Oench  doctrine  and 
FIRREA  (sections  1821(d)(9)(A), 
1823(e))  only  in  accordance  with  the 
Guidelines. 

The  FDIC  has  also  determined,  after 
careful  consideration,  that  sections 
1823(e)  (as  amended  by  FIRREA)  and 
1821(d)(9)(A)  cannot  be  applied 
retroactively  to  alleged  agreements  or 
arrangements  entered  into  before  the 
enactment  of  FIRREA  on  August  9, 
1989.  Following  the  Supreme  Court's 
decision  in  Landgrafv.  USIFilm 
Products,  511  U.S.  244, 114  S.  Ct.  1483 
(1994),  the  courts  of  appeals  that  have 
addressed  the  issue  have  concluded  that 
sections  1821(d)(9)  and  1823(e)  (as 
amended  by  FIRREA)  do  not  apply  in 
cases  where  the  transactions  at  issue 
occurred  before  FIRREA  s  enactment.^ 

No  provision  within  FIRREA 
addresses  the  temporal  reach  of  section 
1821(d)(9)  or  section  1823(e)(as 
amended  by  FIRREA).  If  the  courts  were 
to  apply  those  provisions  to  agreements 
made  before  the  statute  was  enacted, 
that  would  alter  the  rights  possessed  by 
the  parties  to  such  agreements.^  Under 
the  principles  articulated  by  the 
Supreme  Court  in  Landgraf,  Congress 
must  therefore  be  presumed  to  have 
intended  for  those  provisions  to  apply 
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'Two  courts  of  appeals  have  applied  section 
1821(d)(9)(A]  in  a  more  constricted  manner.  See 
John  V.  RTC.  39  F.Sd  773,  776  (7th  Cir.  1994);  and 
nigpen  V.  Sparks.  983  F.2d  644  (5th  Cir.  1993). 
Both  of  these  cases  involved  pre-FIRR£A  facts  and, 
consequently,  as  discussed  infra,  sections 
1821(d)(9)(A)  and  1823(e)  (as  amended  by  FIRREA) 
wwe  inapplicable.  Moreover,  in  any  future  case 
involving  similar  post-FIRREA  facts,  any  decision 
to  raise  the  statutory  protections  would  have  to  be 
authorized  pursuant  to  the  Guidelines,  which  were 
not  in  use  at  the  time  these  cases  were  litigated. 

'  See  Oklahoma  Radio  Assocs.  v.  FDK,  987  F.2d 
685,  695-96,  motion  to  vacate  denied,  3  F.3d  1436 
(10th  Cir.  1993);  Mutphyy.  FDIC.  38  F.3d  1490, 
1501  (9th  Cir.  1994)  (en  banc)  (noting  FDIC's 
concession  in  that  regard). 

*  Before  FIRREA,  a  borrower  could  assert  an 
aflirmative  claim  against  the  FDIC  or  FSUC,  or  a 
defense  against  FDIC/Receiver  or  the  FSUC,  based 
on  a  written  agreement  that  failed  to  meet  the 
contemporaneous-execution,  approval,  and 
recording  requirements  of  section  1823(e).  so  long 
as  the  borrower  had  not  lent  himself  to  an 
arrangement  or  scheme  likely  to  mislead  bank 
examiners.  D'Oench.  315  U.S.  at  460. 


only  with  respect  to  agreements  made 
after  the  enactment  of  FIRREA.'  Thus, 
because  the  statutory  provisions 
estabUsh  "a  categorical  recording 
scheme"  (see  Langjiey,  484  U.S.  at  95) 
and  D'Oench  is  an  equitable  doctrine 
(id.  93-95),  sections  1821(d)(9)(A)  and 
1823(e)  (as  amended  by  FIRREA)  cannot 
be  applied  retroactively. 

Accordingly,  the  statement  of  policy 
announces  that  the  FDIC  will  assert  the 
D'Oench  doctrine  for  pre-FIRREA 
claims  to  tiie  extent  section  1823(e)  (as 
it  existed  prior  to  FIRREA)  is 
inappUcable  but  the  claim  nevertheless 
runs  afoul  of  the  D'Oench  doctrine.  For 
claims  that  relate  to  agreements  or 
arrangements  entered  into  after  the 
effective  date  of  FIRREA,  die  FDIC  will 
apply  only  sections  1823(e)  (as  amended 
by  FIRREA)  and  section  1821(d)(9)(A)  to 
bar  claims  not  entered  into  in 
accordance  with  the  enumerated 
requirements  of  section  1823(e)  (as 
amended  by  FIRREA).  In  either  case, 
these  protections  will  be  asserted  oidy 
in  keeping  with  the  Guidelines. 

FDIC  SUtement  of  Policy 

1.  Because  sections  1821(d)(9)(A)  and 
1823(e)  (as  amended  by  FIRREA)  do  not 
apply  to  agreements  entered  into  before 
the  effective  date  of  FIRREA  (August  9, 
1989),  such  agreements  are  governed  by 
pre-FIRREA  law,  including  section 
1823(e)  and  the  D'Oench  doctiine. 

2.  Agreements  made  after  the 
enactment  of  FIRREA  are  governed  by 
sections  1821(d)(9)(A)  and  1823(e)  (as 
amended  by  FIRREA). 

3.  This  statement  of  policy  does  not 
supersede  the  FDIC's  Statement  of 
PoUcy  Regarding  Treatment  of  Security 
Interests  After  Appointment  of  the  FDIC 
as  Conservator  or  Receiver  of  March  23, 
1993  (58  FR  16833). 

By  order  of  the  FDIC  Board  of  Directors. 

Dated  at  Washington,  DC,  this  4th  day  of 
February,  1997. 

Federal  Deposit  Insurance  Corporation. 

Jory  L.  Langley, 

Executive  Secretary. 

Addendum — ^FDIC  Guidelines  for  Use 
of  D'Oench  and  Statutory  Provisions 

1.  Purpose.  To  set  forth  guidelines  for 
the  use  of  the  D'Oench  doctrine  and  in 


'  The  retroactivity  of  FIRREA,  however,  is  not 
determined  on  an  all-or-nothing  basis.  There  is  no 
"reason  to  think  that  all  the  diverse  provisions  of 
the  [statute]  must  be  treated  uniformly  for" 
purposes  of  the  retroactivity  analysis.  Landgrafv. 
USIFilm  Prods..  511  U.S.  at  280, 114  S.  Ct  at  1505. 
Moreover,  "|t]he  conclusion  that  a  particular  rule 
operates  'retroactively'  comes  at  the  end  of  a 
process  of  judgment  concerning  'Jie  nature  and 
extent  of  the  change  in  the  law  and  the  degree  of 
connection  between  the  operation  of  the  now  rule 
and  a  relevant  past  event."  Landgraf.  511  U.S.  at 
270. 114  S.Ct  at  1499. 


12  U.S.C.  1821(d)(9)(A).  1823(e) 
(statutory  provisions). 

2.  Scope.  This  directive  appUes  to  all 
Service  Centers  and  ConsoUdated 
Offices,  to  all  future  Servicers  and,  to 
the  extent  feasible,  to  all  current 
Servicers. 

3.  Responsibility.  It  is  the 
responsibiUty  of  the  FDIC  Regional 
Directors  of  the  Division  of  Resolutions 
and  Receiverships  (DRR)  and  Regional 
Counsel  of  the  Legal  Division  (Legal)  to 
ensure  compliance  with  applicable 
directives  by  all  personnel  in  their 
respective  service  centers. 

4.  Background 

a.  D'Oench  Doctrine 

In  an  effort  to  protect  the  federal 
deposit  insurance  funds  and  the 
innocent  depositors  and  creditors  of 
insured  financial  institutions 
(institution(s)),  the  Supreme  Court  in 
the  case  of  D'Oench.  Duhme  &■  Co.  v. 
FDIC,  315  U.S.  447  (1942)  adopted  what 
is  commonly  known  as  the  D'Oench 
doctrine.  This  legal  doctrine  provides 
that  a  party  who  lends  himself  or  herself 
to  a  scheme  or  arrangement  that  would 
tend  to  mislead  the  banking  authorities 
cannot  assert  defenses  and/or  claims 
based  on  that  scheme  or  arrangement. 

b.  Sections  1821(d)(9)(A)  and  1823(e) 

In  1950,  Congress  supplemented  the 
D'Oench  doctrine  with  12  U.S.C. 
1823(e)  which  bars  any  agreement 
which  "tends  to  diminish  or  defeat  the 
interest  of  the  [FDIC]  in  any  asset" 
imless  the  agreement  satisfies  all  four  of 
the  foUowiiig  requirements:  (1)  It  is  in 
writing;  (2)  it  was  executed  by  the 
depository  institution  and  any  person 
claiming  an  adverse  interest  under  the 
agreement  contemporaneously  with  the 
acquisition  of  the  asset;  (3)  it  was 
approved  by  the  board  of  directors  of 
the  institution  or  its  loan  committee  as 
reflected  in  the  minutes  of  the  board  or 
committee;  and  (4)  it  has  been 
continuously  an  official  record  of  the 
institution. 

hi  FIRREA,  Congress  added  12  U.S.C. 
1821(d)(9)(A)  which  protects  tiie  FDIC 
against  all  claims  which  do  not  meet  the 
enumerated  requirements  of  section 
1823(e). 

c.  PoUcy  Considerations 

The  D'Oench  doctrine  and  the 
statutory  provisions  embody  a  pubUc 
pohcy  designed  to  protect  diUgent 
creditors  and  innocent  depositors  from 
bearing  the  losses  that  would  result  if 
claims  and  defenses  based  on 
undocumented  agreements  could  be 
enforced  against  a  failed  institution.  The 
requirement  that  any  arrangement  or 
agreement  with  a  failed  institution  must 
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be  in  writing  allows  banking  regulators 
to  conduct  effective  evaluations  of  open 
institutions  and  the  FDIC  to  acciuately 
and  quickly  complete  resolution 
transactions  for  failed  institutions.  This 
requirement  also  places  the  burden  of 
any  losses  from  an  undociunented  or 
"secret"  arrangement  or  agreement  on 
the  parties  to  the  transaction,  who  are  in 
the  best  position  to  prevent  any  loss. 

Although  the  D'Oench  doctrine  and 
the  statutory  provisions  generally 
promote  essential  public  policy  goals, 
overly  aggressive  application  of  the 
specific  requirement  of  these  legal 
doctrines  could  lead  to  inequitable  and 
inconsistent  results  in  particiilar  cases. 
In  order  to  ameliorate  this  possibility, 
the  FDIC  has  imdertaken  development 
of  these  guidelines  and  procedures  to 
promote  the  exercise  of  sound 
discretion  in  the  application  of  D'Oench 
or  the  statutory  provisions. 

5.  Guidelines 

These  guidelines  are  intended  to  aid 
in  the  review  of  matters  wheje  the 
assertion  of  D'Oench  or  the  statutory 
provisions  is  being  considered.  The 
examples  given  are  intended  to  give 
clear  direction  as  to  when  particular 
issues  must  be  referred.  In  particular,  if 
the  use  of  D'Oench  or  the  statutory 
provisions  is  proposed  in  a  DRR — 
Operations  matter  within  the  categories 
set  forth  below,  the  matter  and 
recommendation  must  be  referred  to  the 
Associate  Director — Operations  for 
approval  through  the  procedures 
contained  in  section  6. 

In  the  great  majority  of  cases, 
however,  it  is  anticipated  that  no  resort 
to  Washington  should  be  necessary.  It  is 
only  in  the  categories  of  cases 
highlighted  in  the  guidelines  that 
Washington  approval  must  be  obtained. 

a.  Pre-Closing  Vendors 

D'Oench  or  the  statutory  provisions 
shall  not  be  used  as  a  defense  against 
claims  by  vendors  who  have  supplied 
goods  and/or  services  to  failed 
institution  pre-closing  when  there  is 
clear  evidence  that  the  goods/services 
were  received.  In  such  case,  D'Oench  or 
the  statutory  provisions  shall  not  be 
asserted  whether  or  not  there  are  written 
records  in  the  institution's  files 
confirming  a  contract  for  the  goods  and/ 
or  services. 

This  does  not  mean  that  D'Oench  or 
the  statutory  provisions  may  never  be 
asserted  against  a  vendor,  but  only  that 
each  claim  must  be  examined  carefully 
on  its  facts.  When  there  is  no  evidence 
that  goods  or  services  were  received  by 
the  failed  institution  or  in  other 
appropriate  circumstances,  the  defenses 


may  be  asserted  after  approval  by 
Washington. 

Examples  Requiring  Washington 
Approval: 

1.  Landscaping  service  filed  claim  for 
planting  trees  around  the  institution's 
parking  lot.  There  is  no  contract  for  planting 
trees  in  the  books  and  records  of  the 
institution,  but  there  are  trees  around  the 
|>arking  lot  and  no  record  of  any  p>ayment.  In 
this  example.  Washington  approval  must  be 
obtained  before  asserting  D'Oench  or  the 
statutory  provisions. 

2.  A  contingency  fee  attorney  is  unable  to 
produce  any  contingency  fee  agreement,  but 
there  is  evidence  in  the  files  that  this 
attorney  has  been  paid  for  his  collection 
work  for  the  past  20  years  and  his  name 
appears  on  the  court  records  for  collection 
matters  for  which  he  has  not  been  paid.  In 
this  example  also,  Washington  approval  must 
be  obtained  before  asserting  D'Oench  or  the 
statutory  provisions. 

3.  Contractor  has  construction  contract 
with  institution  to  renovate  any  property 
owned  by  the  institution.  At  the  time  the 
institution  fails,  the  contractor  has  completed 
90%  of  the  contract  and  is  owed  about  50% 
of  the  contract  price.  Here  too,  Washington 
approval  must  be  obtained  before  asserting 
D'Oench  or  the  statutory  provisions. 

b.  Diligent  Party 

D'Oench  or  the  statutory  provisions 
may  not  be  asserted  without 
Washington  approval  where  the 
borrower  or  claimant  took  all  reasonable 
steps  to  document  and  record  the 
agreement  or  understanding  with  the 
institution  and  there  is  no  evidence  that 
the  borrower  or  claimant  participated  in 
some  activity  that  could  likely  result  in 
deception  of  banking  regulators, 
examiners,  or  the  FDIC  regarding  the 
assets  or  liabilities  of  the  institution.  In 
particulfu',  Washington  approval  is 
required  before  D'Oench  or  the  statutory 
provisions  may  be  asserted  where  the 
agreement  is  not  contained  in  the 
institution's  records,  but  where  the 
borrower  or  claimant  can  establish  by 
clear  and  convincing  evidence  that  the 
agreement  was  properly  executed  by  the 
depository  institution  through  an  officer 
authorized  by  the  board  of  directors  to 
execute  such  agreements,  as  reflected  in 
the  minutes  of  the  board.  Cases 
involving  "insiders"  of  the  depository 
institution  require  particularly  careful 
review  because  of  the  greater 
opportimities  of  such  parties  to 
manipulate  the  inclusion  of 
"agreements"  within  the  institution's 
records. 

Further,  where  it  is  clear  that  a 
borrower  or  claimant  has  been  diligent 
in  insisting  on  a  written  document  in  an 
apparently  arms-length  transaction,  and 
had  no  control  over  the  section  1823(e) 
requirement  that  the  transaction  be 
reflected  in  the  Board  of  Directors'  or 


Loan  Committee  minutes,  assertion  of 
the  statutory  provisions  solely  because 
the  transaction  is  not  reflected  in  those 
minutes  may  not  be  appropriate.  In  such 
cases,  Washington  approval  must  be 
obtained  before  asserting  D'Oench  or  the 
statutory  provisions. 

Examples  Requiring  Washington 
Approval: 

1.  Plaintiff  sells  a  large  parcel  of  land  to  the 
borrower  of  the  failed  institution  and  the 
property  description  in-the  &iled 
institution's  Deed  of  Trust  mistakenly 
includes  both  the  parcel  intended  to  be  sold 
and  a  parcel  of  property  not  included  in  the 
sale.  Prior  to  the  appointment  of  the  receiver, 
the  institution  agrees  orally  to  amend  the 
Deed  of  Trust,  and  indeed  sends  a  letter  to 
the  title  company  asking  for  the  amendment. 
However,  there  is  nothing  in  the  books  and 
records  of  the  institution  to  indicate  the 
mistake.  The  institution  fails  and  the  Deed  of 
Trust  has  never  been  amended.  The  borrower 
defaults  and  the  FDIC  attempted  to  foreclose 
on  both  parcels.  In  this  example,  Washington 
approval  must  be  obtained  before  asserting 
D'Oench  or  the  statutory  provisions. 

2.  A  limited  partnership  applies  for 
refinancing.  A  commitment  letter  is  issued  by 
the  institution  to  fund  a  non-recourse 
permanent  loan  which  requires  additional 
sectirity  of  SI  million  from  a  non-partner. 
The  Board  of  Directors  minutes  reflects  that 
approval  is  for  a  nonrecourse  loan,  however, 
the  final  loan  documents,  including  the  note, 
do  not  contain  the  nonrecourse  provisions. 
The  institution  fails,  the  partnership  defaults 
and  it  is  detennined  that  the  collateral  plus 
the  additional  collateral  is  approximately  $3 
million  less  than  the  balance  of  the  loan.  In 

a  suit  by  the  FDIC  for  the  deficiency, 
Washington  approval  must  be  obtained 
before  asserting  D'Oench  or  the  statutory 
provisions. 

3.  A  borrower  completes  payment  on  a 
loan,  and  he  has  cancelled  checks  evidencing 
that  his  loan  has  been  paid  ofi.  The 
institution's  records,  however,  do  not 
document  that  the  final  payment  has  been 
tendered.  The  institution  fails  and  the  FDIC 
seeks  to  enforce  the  note.  Washington 
approval  must  be  obtained  before  asserting 
D'Oench  or  the  statutory  provisions. 

However,  if  it  is  clear  that  the  borrower 
or  claimant  participated  in  some 
fraudulent  or  other  activity  which' could 
have  resulted  in  deception  of  banking 
regulators  or  examiners,  then  D'Oench 
or  the  statutory  provisions  may  be 
asserted  without  prior  approval  frt>m 
Washington. 

Examples  Not  Requiring  Washington 
Approval: 

1.  Borrower  signs  a  note  with  several 
blanks  including  the  amount  of  the  loan.  An 
officer  of  the  institution  fills  in  the  amount 
of  the  loan  as  S40,000.  Bank  fails,  loan  is  in 
defeult,  the  FDIC  sues  to  collect  S40,000  and 
the  borrower  claims  that  he  or  she  only 
borrowed  $20,000.  There  is  nothing  in  the 
institution's  books  and  records  to  indicate 
the  S20,000  amount,  and,  in  fact,  the 
institution's  books  and  records  evidence 
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disbursement  of  $40,000.  D'Oench  or  the 
statutory  provisions  may  be  asserted. 

2.  Guarantor,  an  officer  of  the  borrower 
corporation,  signs  a  guaranty  for  the  entire 
amount  of  a  loan  to  the  corporation.  At  the 
time  of  the  institution's  failure,  the  loan  is  in 
default  and  the  corporation  is  in  Chapter  7 
bankruptcy.  FDIC  files  suit  against  the 
guarantor  for  the  entire  amount  of  the  loan. 
The  guarantor  claims  that  he  has  an 
agreement  with  the  institution  that  he  is  only 
liable  for  the  first  $25,000.  There  is  no  record 
in  the  institution's  files  of  such  an  agreement. 
Again,  D'Oench  or  the  statutory  provisions 
may  be  asserted. 

Where  the  specific  facts  of  a  case  raise 
any  question  as  to  whether  D'Oench  or 
the  statutory  provisions  should  be 
asserted,  Washington  approval  must  be 
obtained  before  asserting  D'Oench  or  the 
statutory  provisions. 

c.  Integral  Document 

If  there  are  doctmients  in  the  books 
and  records  of  the  institution  which 
indicate  an  agreement  under  the  terms 
asserted  by  the  claimant  or  borrower, 
the  use  of  D'Oench  or  the  statutory 
provisions  must  be  carefully  evaluated. 
Particular  care  must  be  taken  before 
challenging  a  claim  or  defense  solely 
because  it  fails  to  comply  with  the 
1823(e]  requirement  that  the  agreement 
be  reflected  in  the  minutes  of  the  Board 
of  Directors  or  Loan  Committee.  While 
any  number  of  cases  have  held  that  the 
terms  of  the  agreement  must  be 
ascertainable  oh  the  face  of  the 
document,  in  some  circumstances  it 
may  be  appropriate  to  consider  all  of  the 
failed  institution's  books  and  records  in 
determining  the  agreement,  not  just  an 
individual  document.  Where  the  records 
of  the  institution  provide  satisfactory 
evidence  of  an  agreement,  Washington 
approval  must  be  obtained  before 
asserting  D'Oench  or  the  statutory 
provisions. 

Examples  Requiring  Washington 
Approval: 

1.  Note  in  failed  institution's  file -is  for  one 
year  term  on  its  face.  However,  the  loan 
application,  which  is  in  the  loan  file,  is  for 
five  years  renewable  at  one  year  intervals. 
The  borrower  also  produces  a  letter  from  an 
officer  of  the  institution  confirming  that  the 
loan  wrould  be  renewed  on  a  sixty  month 
basis  with  a  series  of  one  year  notes.  In  this 
example,  Washington  approval  must  be 
obtained  before  asserting  D'Oench  or  the 
statutory  provisions. 

2.  Debtor  executes  two  notes  with  the 
proviso  that  there  is  no  personal  liability  to 
the  debtor  beyond  the  collateral  pledged. 
When  the  notes  become  due  they  are  rolled 
over  and  consolidated  into  one  note  which 
recited  that  it  is  a  renewal  and  extension  of 
the  original  notes  but  does  not  contain  the 
express  disclaimer  of  personal  liability.  All 
three  notes  are  contained  together  in  one  loan 
file.  Here,  all  of  the  notes  should  be 
considered  as  part  of  the  institution's 


records.  In  this  example  also,  Washington 
approval  must  be  obtained  before  asserting 
D'Oench  or  the  statutory  provisions. 

d.  No  Asset/Transactions  Not  Recorded 
in  Ordinary  Course  of  Business 

The  use  ot  D'Oench  or  the  statutory 
provisions  should  be  limited  in  most 
circumsttmces  to  loan  transactions  and 
other  similar  ordinary  banking 
transactions.  If  the  oridinary  banking 
transaction  is  not  related  to  specific 
ourent  or  former  assets.  Washington 
approval  must  be  obtained  before 
asserting  D'Oench  or  the  statutory 
provisions  in  such  cases.  The 
apphcation  of  D'Oench  or  the  statutory 
provisions  also  should  be  carefully 
considered  before  it  is  asserted  in 
opposition  to  a  tort  claim,  such  as 
negUgence,  misrepresentation  or 
tortious  interference  with  business 
relationships,  where  the  claim  is 
unrelated  to  a  loan  or  ordinary  banking 
transaction  or  to  a  transaction  creating 
or  designed  to  create  an  asset. 
Washington  approval  must  be  obtained 
before  asserting  D'Oench  or  the 
statutory  provisions  in  such  cases. 

Examples  Requiring  Washington 
Approval: 

1.  Three  years  before  failure  the  institution 
sells  one  of  its  subsidiaries.  The  institution 
warrants  that  the  subsidiary  has  been  in 
"continuous  and  uninterrupted  status  of 
good  standing"  through  the  date  of  sale.  The 
buyer  in  turn  attempts  to  sell  the  subsidiary 
and  discovers  that  the  subsidiary's  charter 
has  been  briefly  forfeited.  The  prospective 
buyer  refuses  to  go  through  with  the  sale  and 
the  original  buyer  sues  the  institution  for 
breech  of  warranty.  FDIC  is  appointed 
receiver.  This  transaction  does  not  involve  a 
lending  or  other  banking  financial 
relationship  between  the  institution  and  the 
buyer.  In  addition,  the  subsidiary  is  not  an 
asset  on  the  books  of  the  institution  at  the 
time  of  the  receivership.  In  this  example, 
Washington  approval  must  be  obtained 
before  asserting  D'Oench  or  the  statutory 
provisions. 

2.  In  the  case  described  above  in  the 
diligent  party  section,  where  the  property 
description  in  the  failed  institution's  Deed  of 
Trust  mistakenly  includes  a  parcel  not 
included  in  the  sale,  the  parcel  at  issue  is  not 
an  actual  asset  of  the  biled  institution  and 
the  assertion  of  D'Oench  or  the  statutory 
provisions  is  not  be  appropriate.  Here  too, 
Washington  approval  must  be  obtained 
before  asserting  D'Oench  or  the  statutory 
provisions. 

However,  if  a  claim  arises  out  of  an 
asset  which  was  involved  in  a  normal 
banking  transaction,  such  as  a  loan, 
D'Oench  or  the  statutory  provisions 
would  be  properly  asserted  against  such 
a  claim  despite  the  fact  that  the  asset  no 
longer  exists.  For  example,  collection  on 
the  asset  does  not  preclude  the  use  of 
D'Oench  or  the  statutory  provisions  in 


response  to  claims  by  the  former  debtor 
related  to  the  transaction  creating  the 
asset. 

Example  Not  Requiring  Washington 
Approval: 

1.  A  borrower  obtains  a  loan  from  an 
institution,  secured  by  inventory  and  with  an 
agreement  that  allows  the  institution  to  audit 
the  business.  The  business  fails,  the 
institution  sells  the  remaining  inventory,  and 
applies  the  proceeds  of  the  sale  to  the 
business 's  debt.  Borrower  sues  the  Institution 
for  breach  of  oral  agreements,  breach  of 
fiduciary  duty,  and  negligence  in 
performance  of  audits  of  the  business. 
Borrower  then  pays  off  remaining  amount  of 
loan  and  continues  the  lawsuit,  "file 
institution  subsequently  fails.  Despite 
borrower's  argument  that  there  is  no  asset 
involved  since  the  debt  has  been  paid, 
assertion  of  D'Oench  or  the  statutory 
provisions  would  be  appropriate. 

e.  Bilateral  Obligations 

The  facts  must  be  examined  closely  in 
matters  where  the  agreement  which  the 
FDIC  is  attempting  to  enforce  contains 
obUgations  on  both  the  borrower  or 
claimant  and  the  failed  institution  and 
the  borrower  or  claimant  is  asserting 
that  the  institution  breached  the 
agreement.  If  the  failed  institution's 
obUgation  is  clear  on  the  face  of  the 
agreement  and  there  are  documents 
supporting  the  claimed  breach  which 
are  outside  the  books  and  records  of  the 
institution,  Washington  approval  must 
be  obtained  before  asserting  D'Oench  or 
the  statutory  provisions. 

f.  Statutory  Defenses 

The  appropriateness  of  using  D'Oench 
or  the  statutory  provisions  to  cotmter 
statutory  defenses  should  be  evaluated 
on  a  case  by  case  basis.  Although  many 
such  defenses  may  be  based  on  an 
agreement  that  is  not  fully  reflected  in 
the  books  and  records  of  the  institution, 
a  careful  analysis  should  be  made  before 
asserting  D'Oench  or  the  statutory 
provisions.  In  such  cases,  Washington 
approval  must  be  obtained  before 
asserting  D'Oench  or  the  statutory 
provisions. 

The  clearest  examples  of  situations 
where  assertion  of  D'Oench  or  the 
statutory  provisions  may  be  appropriate 
occur  where  the  opposing  party  is 
relying  on  a  statutory  defense  based 
upon  some  misrepresentation  or 
omission  by  the  failed  institution. 
Examples  of  this  type  of  statute  are  - 
imfair  trade  practice  statutes. 

On  the  other  hand,  application  of 
D'Oench  or  the  statutory  provisions  may 
not  be  appropriate  to  oppose  claims 
based  on  mechanics  Uen  statutes  or 
statutes  granting  other  recorded 
property  rights.  The  fact  that  all 
elements  of  those  liens  may  not  be 
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reflected  in  the  books  and  records  of  the 
institution  should  not  control  the 
application  of  D'Oench  or  the  statutory 
provisions. 

In  analyzing  the  propriety  of  asserting 
the  D'Oench  or  the  statutory  provisions, 
at  least  the  following  three  general 
factors  should  be  considered  in 
preparation  for  seeking  approval  from 
Washington: 

*  To  what  extent  is  the  purpose  of  the 
statute  regulatory,  rather  than  remedial?  If 
the  statute  simply  imposes  regulatory  or 
mandatory  requirements  for  a  transaction, 
such  as  a  filing  requirement  or  maximum  fee 
for  services,  assertion  of  D'Oench  or  the 
statutory  provisions  is  unlikely  to  be 
successful. 

*  To  what  extent  is  the  application  of  the 
statute  premised  upon  facts  that  are  not 
reflected  in  the  books  and  records  of  the 
institution?  If  the  state  statute  requires  the 
existence  and/or  maintenance  of  certain 
facts,  but  those  bets  are  not  recorded  in  the 
institution's  records,  then  D'Oench  or  the 
statutory  provisions  may  be  applicable. 

*  To  what  extent  do  the  facts  involve 
circumstances  where  the  opposing  party 
&iled  to  take  reasonable  step>s  to  document 
some  necessary  requirement  or  participated 
in  some  scheme  or  arrangement  that  would 
tend  to  mislead  the  banking  authorities. 

Examples  Requiring  Washington 
Approval: 

1.  A  priority  dispute  arises  involving  a 
mechanic's  lien  against  property  on  which 
the  FDIC  is  attempting  to  foreclose.  An 
attempt  to  persuade  a  court  that  the 
mechanic's  lien  is  a  form  of  secret  agreement 
under  D'Oench,  which,  if  given  priority  over 
the  interesU  of  the  FDIC,  will  tend  to 
diminish  or  defeat  the  value  of  the  asset  may 
not  be  appropriate.  In  this  example, 
Washington  approval  must  be  obtained 
before  asserting  D'Oench  or  the  statutory 
provisions. 

2.  State  law  requires  insurance  companies 
doing  business  in  the  state  to  deposit  funds 
with  the  Commissioner  of  Insiuance.  Further, 
the  law  provides  that  the  deposit  cannot  be 
levied  upon  by  creditors  or  claimants  of  the 
insurance  company.  An  insurance  company 
purchases  a  certificate  of  deposit  from  an 
institution  and  assigns  it  to  the 
Commissioner.  At  the  same  time  a  docimient 
is  executed  entitled  "Requisition  to  the 
Bank"  which  states  that  the  institution  would 
not  release  the  CD  funds  without 
authorization  of  the  Commissioner. 
Subsequently  the  insurance  company 
borrows  money  from  the  institution.  After  the 
loan  goes  into  default,  the  institution  does 
not  roll  the  CD  over,  but  rather  credits  the 
proceeds  to  the  loan  account.  The  institution 
then  fails  and  the  Commissioner  files  a  proof 
of  claim  with  the  FDIC  seeking  payment  on 
the  CD.  The  FDIC  may  not  defend  the  suit  by 
claiming  that  the  assignment  documents  did 
not  meet  the  requirements  of  section  1823(e). 
In  this  example,  Washington  approval  must 
be  obtained  before  asserting  D'Oench  or  the 
statutory  provisions. 

3.  The  FDIC  attempts  to  collect  on  a  note 
which  the  bilad  institution  acquired  from  a 


mortgage  broker.  The  note  is  at  a  15% 
interest  rate  and  the  mortgage  broker  charged 
six  and  one  half  points.  State  law  provides 
that  interest  shall  be  no  more  than  13%  and 
that  no  more  than  one  point  may  be  charged. 
The  FDIC  may  not  defend  the  borrower's 
counterclaim  of  a  usurious  loan  by  asserting 
D'Oench  or  the  statutory  provisions.  Here 
too,  Washington  approval  must  be  obtained 
before  asserting  D'Oench  or  the  statutory 
provisions. 

g.  Section  1823(e)'s  Contemporaneous 
Requirement 

This  requirement  of  section  1823(e) 
may  not  be  asserted  to  invalidate  a  good 
faith  workout  or  loan  modification 
agreement  where  the  sole  issue  is 
whether  the  contemporaneous 
requirement  of  section  1823(e)  is  met. 
Where  there  is  an  agreement  which 
otherwise  satisRes  the  remaining 
requirements  of  the  statute,  but  was  not 
executed  contemporaneously  with  the 
acquisition  of  the  asset,  in  most 
circumstances  the  statutory  provisions 
should  not  be  asserted.  This  applies 
only  to  workouts  or  loan  modifications 
done  by  the  failed  institution  prior  to 
receivership.  The  assertion  of  the 
section  1823(e)  contemporaneous 
requirement  should  be  considered 
principally  where  the  facts  demonstrate 
that  the  workout  or  restructure  was 
entered  into  in  bad  faith  and  in 
anticipation  of  institution  failure. 

Washington  approval  must  be 
obtained  before  asserting  D'Oench  or  the 
statutory  provisions  in  these  cases. 

6.  Procedures  To  Obtain  Washington 
Approval 

DRR  Operations:  When  facts 
involving  the  possible  assertion  of 
D'Oench  or  the  statutory  provisions 
arise,  Legal  should  be  consulted.  When 
the  assertion  of  D'Oench  or  statutory 
provisions  requires  Washington 
approval,  as  outlined  above,  prior 
approval  roust  be  received  from  the 
Deputy  Director — Operations  or  his 
designee  in  Washington  in  all  such 
cases.  Such  approval  must  be  obtained 
by  preparation  of  a  memorandimi 
identifying  the  &cts  of  the  case 
forwarded  through  Legal  Division 
procedures  to  the  Deputy  Director — 
Operations  or  his  designee. 

DRR  Asset  Management:  When  facts 
involving  the  possible  assertion  of 
D'Oench  or  the  statutory  provisions 
arise.  Legal  should  be  consulted.  When 
the  assertion  of  D'Oench  or  the  statutory 
provisions  requires  Washington 
approval,  as  outlined  above.  Legal 
Division  procedures  should  be  followed 
for  referral  to  Washington.  Washington 
Legal  will  consult  wiUi  Washington 
DRR  where  appropriate. 


Legal:  Each  attorney  must  carefully 
review  the  facts  of  each  instance  where 
the  assertion  oi  D'Oench  or  the  statutory 
provisions  is  being  considered  under 
revised  Litigation  Procedure  3  (LP  3). 
All  cases  requiring  consultation  or 
approval  within  these  Guidelines  and/or 
PS  must  be  referred  to  Washington 
pursuant  to  LPS  procedures. 

These  Guidelines  are  intended  only  to 
improve  the  FDIC's  review  and 
management  of  utilization  of  D'Oench 
or  the  statutory  provisions.  The 
Guidelines  do  not  create  any  right  or 
benefit,  substantive  or  procedural,  that 
is  enforceable  at  law,  in  equity,  or 
otherwise  by  any  party  against  the  FDIC, 
its  officers,  employees,  or  agents,  or  any 
other  person.  "The  Guidelines  shall  not 
be  construed  to  create  any  right  to 
judicial  review,  settlement,  or  any  other 
right  involving  compliance  with  its 
terms. 

[FR  Doc.  97-3190  Filed  2-7-97;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-0?] 

McKenna  Trucking  Company,  Inc.  v. 
Maersk  Incorporatad;  Notice  of  Filing 
of  Complaint  and  Aaaignmant 

Notice  is  given  that  a  complaint  filed 
by  McKenna  Trucking  Company,  Inc. 
("Complainant")  against  Maersk 
Incorporated  ("Respondent")  was 
served  February  5. 1997.  Complainant 
alleges  that  Respondent  has  violated 
sections  10(b)(1),  (4),  (6),  (10),  (11),  and 
(12)  of  the  Shipping  Act  of  1984. 46 
U.S.C.  app.  sections  1709(1),  (4),  (6), 
(10),  (11),  and  (12),  by  receiving  rebates 
of  intermodal  trucking  charges,  thereby 
charging,  demanding,  collection  and 
receiving  greater  compensation  for  the 
transportation  of  property  than  the  rates 
shown  in  its  service  contracts,  and 
subjecting  complainant  to  an 
unreasonable  refusal  to  deal,  while 
continuing  to  charge  shippers  the 
higher,  listed  rate  as  a  portion  of  the 
total  through  rate. 

This  proceeding  has  been  assigned  to 
the  Office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
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the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  February  5, 1998,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  June  5. 1998. 
Jowpli  C  PoUdng, 
Secretary. 

(FR  Doc.  97-3206  Filed  2-7-97;  8:45  ami 
BNJJNO  COM  tTMMM-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanJdng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  tiie  acquisition  of  the 
nonbanking  company  compUes  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
pubUc,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfeir  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Rmerve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  6, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCuidy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001: 

1.  BanPonce  Financial  Corp..  Popular 
International  Bank.  Inc.,  and  BanPonce 
Financial  Corp,  Wihnington,  Delaware; 
to  acquire  100  percent  of  the  voting 
shares  of  Seminole  National  Bank. 
Sanford,  Florida. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Regions  Financial  Corporation, 
Birmingham,  Alabama;  to  merge  with 
Gulf  South  Bancshares,  Inc.,  Gretna. 
Louisiana,  and  thereby  indirectly 
acquire  Gulf  South  Bank  and  Trust 
Company,  Gretna,  Louisiana. 

2.  Whitney  Holding  Corporation,  New 
Orleans,  Louisiana:  to  acquire  100 
percent  of  the  voting  shares  of 
Merchants  National  Bank  of  Mississippi. 
Gulfport,  Mississippi  (in  organization). 

3.  Whitney  Holaing  Corporation;  to 
merge  with  Merchants  Bancshares.  Inc.. 
Gul^ort,  Mississippi,  and  thereby 
indirectly  acquire  Merchants  Bank  & 
Trust  Company.  Bay  Saint  Louis, 
Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  4, 1997. 
Jennifer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-3165  Filed  2-7-97;  8:45  am) 
■N.UNQ  OOOe  M1«-01-F 


Notice  of  Proposals  To  Engage  in 
Pennissible  Nonbanldng  Activities  or 
To  Acquire  Companies  That  an 
Engaged  in  Permiaaible  Nonbanldng 
Activities 

The  companies  Usted  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  seciuities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
insi>ection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 


express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  "whether 
consummation  of  the  profiosal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  stunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appUcations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemore 
not  later  than  February  24, 1997. 

A.  Federal  Reserve  Bank  of  New 
Yoric  (Christopher  J.  McCurdy,  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001: 

1.  Creditanstalt-Bankverein,  Vienna, 
Austria;  to  engage  de  novo  in  making 
equity  investments  either  directly  or 
throng  a  wholly-owned  U.S.  subsidiary 
in  diversified  partnerships,  limited 
liabiUty  companies,  corporations,  and 
investment  funds  that  engage  in 
activities  designed  to  promote 
community  welfare,  including 
developing,  and/or  acquiring  and 
owning  interest  in,  certain  affordable 
rental  housing  properties,  pursuant  to  § 
225.25(b)(6)  of  the  Board's  Regulation  Y. 

2.  The  Toronto-Dominion  Bank, 
Toronto,  Canada,  and  Wateihouse 
Investor  Services,  Inc.  New  York,  New 
York;  to  engage  through  their  wholly- 
owned  subsidiary,  Waterbouse 
Securities,  Inc.,  New  York,  New  York 
("Company"),  in  the  purchase  and  sale 
of  securities  on  the  order  of  customers 
as  riskless  principal.  See  The  Bank  of 
New  Yoric  Company,  Inc.,  82  Fed.  Res. 
Bull.  748  (1996):  Bankers  Trust  New 
York  Corporation,  75  Fed.  Res.  Bull.  829 
(1989).  Company  would  condubt  this 
activity  in  accordance  with  the 
fiBmework  of  limitations  established  in 
the  Board's  prior  orders.  See  Order 
Revising  the  Limitations  Applicable  to 
Riskless  Principal  Activities,  82  Fed. 
Res.  Bull.  759  (1996). 

B.  Federal  Reserve  Bank  of  San 
Franciaco  (Kenneth  R.  Biiming, 
Director,  Bank  Holding  Company)  101 
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Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Philippine  Commercial 
Intemationd  Bank.  Manila.  The 
Philippines;  to  engage  de  novo  through 
its  subsidiary.  PCI  Express  Padala,  Inc., 
Los  Angeles,  California,  in  expanding, 
nationwide,  the  geographic  scope  of 
previously-approved  money 
transmitting  activities.  See  Philippine 
Conunercial  International  Bcmk,  77  Fed. 
Res.  Bull.  270,  at  271  (1991). 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  4, 1997. 
Jonntfar  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-3166  Piled  2-7-97;  8:45  am] 
MUMO  coot  ttM-ai-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

AvailaMllty  of  Draft  QukMlnes  for 
Prevention  of  Opportunistic  Infections 
In  HIV-infected  Persons 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Himian  Services. 
ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  a  draft  document  entitled 
"1997  USPHS/IDSA  Guidelines  for 
Prevention  of  Opportimistic  Infections 
in  HIV-infected  Persons,"  prepared  by 
the  Centers  for  Disease  Control  and 
Prevention  (CDC),  the  National 
Institutes  of  Health  (NIH),  and  the 
Infectious  Diseases  Society  of  America 
(IDS A),  for  review  and  comment. 
DATES:  To  ensure  consideration,  written 
comments  on  this  draft  document  must 
be  received  on  or  before  March  12, 1997. 
ADDRESSES:  Requests  for  copies  of  the 
draft  1997  USPHS/IDSA  Guidelines  for 
Prevention  of  Opportunistic  Infections 
must  be  submitted  to  the  Division  of 
HIV/ AIDS.  Technical  Information  and 
Communications  Branch,  Mailstop  E- 
49,  Centers  for  Disease  Control  and 
Prevention,  Atlanta,  GA  30333; 
telephone  (404)  639-2076.  FAX  (404) 
639-2007.  Written  comments  on  this 
draft  document  should  be  sent  to  the 
same  address  for  receipt  by  March  12, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  HIV/ AIDS  Prevention, 
Surveillance,  and  Epidemiology, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  Mailstop  E-49,  Centers  for 
EKsease  Control  and  Prevention.  Atlanta 


GA  30333;  telephone  (404)  639-2076, 
FAX  (404)  639-2007. 
SUPPLEMENTARY  INFORMATION: 
Opportunistic  infections  (OIs)  constitute 
a  major  cause  of  morbidity  and 
mortality  in  HIV-infected  persons.  The 
draft  Guidelines,  prepared  by  the  CDC, 
the  NIH,  and  the  IDSA  in  consultation 
with  representatives  from  niunerous 
Federal  and  non-Federal  agencies  and 
community  groups,  represent  a 
comprehensive  approach  to  prevention 
of  OIs  in  HIV-infected  persons  and 
constitute  a  revision  of  the  guidelines 
published  in  1995.  They  include 
recommendations  pertinent  to  17  major 
OIs,  or  groups  of  OIs.  according  to  (1) 
Prevention  of  exposure.  (2)  prevention 
of  disease  (first  occurrence),  and  (3) 
prevention  of  disease  recurrence. 

Dated:  February  4, 1997. 
JoMph  R.  Cartn-, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  97-3184  Filed  2-7-97;  8:45  am] 
■HJJNO  CODE  4in-1S-P 


Citizens  Advisory  Committee  on  Public 
Healtli  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sltee: 
Savannah  River  Site  Health  Effects 
SubcommitlBe 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
annoimce  the  following  meeting. 
NAME:  Gtizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  DOE  Sites:  Savannah  River 
Site  Health  EHects  Subcommittee  (SRS). 
TMES  AND  DATES:  8:30  a.m.-5  p.m.. 
February  27, 1997.  9  a.m.-12  noon, 
February  28, 1997. 

PLACE:  Sheraton  Augusta  Hotel,  2651 
Perimeter  Parkway,  Augusta,  Georgia, 
30909,  telephone  706/855-8100,  FAX 
706/860-1720. 

STATUS:  Open  to  the  pubHc,  limited  only 
by  the  space  available.  The  meeting 
room  accommodates  approximately  50 
people. 

BACKGROUND:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in 
December  1990  with  DOE,  the 
Department  of  Health  and  Human  ^ 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  E)OE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 


radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

In  addition,  an  MOU  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibiUties  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107;  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  Nationid  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  o^er  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

PURPOSE:  This  subcommittee  is  charged 
with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  community,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
Activities  shall  focus  on  providing  a 
fonmi  for  community,  American  Indian 
Tribal,  and  labor  interaction  and  serve 
as  a  vehicle  for  community  concern  to 
be  expressed  as  advice  and 
recommendations  to  CDC  and  ATSDR. 

MATTERS  TO  BE  DISCUSSEO:  Agenda  items 
include  presentations  from  the 
foUowing:  (1)  The  National  Center  for 
Environmental  Health  (NCEH)  regarding 
current  activities;  (2)  update  on  the 
progress  of  current  studies,  presented  by 
the  National  Institute  for  Occupational 
Safety  and  Health  and  ATSDR;  (3) 
Radiological  Assessments  Corporation 
presentations  regarding  the  Geographic 
Information  System,  the  use  of  scenarios 
in  Dose  Reconstruction,  and  the 
selection  of  study  areas;  (4)  the  Medical 
University  of  South  Carolina's  report  on 
Cancer  Incidence  1991-1993;  and  (5) 
the  SENES  Oak  Ridge  Corporation 
presentation  on  imcertainty  analysis. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Paul  G.  Renard  or  Nadine 
Dickerson,  Radiation  Studies  Branch, 
Division  of  Environmental  Hazards  and 
Health  Effects,  NCEH,  CDC,  4770  Buford 
Highway,  NE,  (F-35),  Atlanta,  Georgia 
30341-3724,  telephone  770/488-7040, 
FAX  770/488-7044. 
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Dated:  February  4, 1997. 
CarolyD  ;.  RvrntU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-3181  Filed  2-7-97;  8:45  am] 
MUMQ  OOOf  41M.1»-P 


Health  Resourcea  and  Servlcea 
Admlnlatretion 

Statement  of  Organization,  Functlona 
and  Delegatlona  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Administrator,  Health 
Resources  and  Services  Administration 
(HRSA)  the  authorities  to  conduct 
maternal  and  child  health  studies  under 
Section  606  (Newborns'  and  Mothers' 
Health  Protection  Act)  of  Public  Law 
104-204,  the  1997  Veterans 
Administration — Housing  and  Urban 
Development  Appropriations  Act  (the 
Act),  as  amended. 

I  have  designated  the  Advisory 
Committee  on  Infant  Mortality  to  carry 
out  the  responsibilities  of  an  advisory 
panel,  as  required  under  Section  606(b) 
of  the  Act. 

,  This  delegation  excludes  the  authority 
to  submit  reports  to  Congress.  In 
addition,  I  have  afBrmed  and  ratified 
any  actions  taken  by  the  HRSA 
Administrator,  or  his  subordinates,  that 
involved  the  exercise  of  the  authorities 
delegated  herein  prior  to  the  effective 
date  of  the  delegation. 

Dated:  January  28, 1997. 
Donna  E.  Shalala, 
Secretary. 

(FR  Doc.  97-3174  Filed  2-7-97;  8:45  am] 
MUMQ  CODE  4iaO-15-M 


Public  Health  Service 

Health  Reeourees  and  Services 
Administration 

Privacy  Act  of  1974;  Annual 
Publication  of  Systems  of  Records 

AGENCY:  Department  of  Health  and 
Human  Services  (DHHS);  Public  Health 
Service  (PHS);  Health  Resources  and 
Services  Administration  (HRSA). 
ACTION:  Publication  of  minor  changes  to 
system-of-records  notices. 

summary:  In  accordance  with  Office  of 
Management  and  Budget  Circular  No. 
A-130.  Appendix  I,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,"  HRSA  is 
publishing  minor  changes  to  its  notices 
of  systems  of  records. 
SUPPI^MENTARY  INFORMATION:  HRSA  has 
completed  the  annual  review  of  its 


systems  of  records  and  is  publishing 
below  those  minor  changes  which  affect 
the  public's  right  or  need  to  know,  such 
as  system  deletions,  title  changes,  and 
changes  in  the  system  location  of 
records,  or  the  addresses  of  systems 
managers. 

Dated:  January  27, 1997. 

JanMaJ.Coriigan, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 

The  following.table  of  contents  lists 
all  currently  active  Privacy  Act  systems 
of  records  maintained  by  the  Health 
Resources  and  Services  Administration: 

09-15-0001  Division  of  federal 

Occupational  Health  Medical  and 
Counseling  Records,  HHS/HRSA/BPHC 
09-15-0002  Record  of  PaUents'  Personal 
Valuables  and  Monies,  HHS/HRSA/ 
BPHC. 
09-15-0003  Contract  Physicians  and 
Consultants.  HHS/HRSA/BPHC. 
09-15-0004  Federal  Employee  Occupational 
Health  Data  System.  HHS/HRSA/BPHC 
09-15-0007  Patients  Medical  Records 
System  PHS  Hospitals/Clinics.  HHS/ 
HRSA/BPHC. 
09-15-0028  PHS  Qinical  Affiliation  Trainee 

Records,  HHS/HRSA/BPHC. 
09-15-0037  Public  Health  SerWce  (PHS)  and 
National  Health  Service  Corps  (NHSC) 
Scholarship/Loan  Repayment  Participant 
Records  Systems,  HHS/HRSA/BPHC. 
09-15-0038  Disability  Claims  of  the  Nursing 
Student  Loan  Prt^gram,  HHS/HRSA/ 
BHPr. 
09-15-0039  Disability  Claims  in  the  Health 
Professions  Student  Loan  Program,  HHS/ 
HRSA/BHPr. 
09-15-0042  Physician  Shortage  Area 

Scholarship  Program.  HHS/HRSA/BPHC 
09-15-0044  Health  Educational  Assistance 
Loan  Program  (HEAL)  Loan  Control 
Master  File,  HHS/HRSA/BHPr. 
09-15-0046  Health  Professions  Planning  and 

Evaluation,  HHS/HRSA/OA. 
09-15-0054  National  Practitioner  Data  Bank 
for  Adverse  Information  on  Physicians 
and  Other  Health  Care  Practitioners. 
HHS/HRSA/BHPr. 
09-15-0055  Organ  Procurement  and 

Transplantation  Network  (OPTN)  Data 
System.  HHS/HRSA/BHRD. 
09-15-0056  National  Vaccine  Injury 
Compensation  Program,  HHS/HRSA/ 
BHPr. 
09-15-0057  Scholarships  for  the 

Undergraduate  Education  of  Professional 
Nurses  Grant  Programs.  HHS/HRSA/ 
BHPr. 
09-15-0058  Disadvantaged  Health  Profession 
Faculty  Loan  Repayment  Program.  HHS/ 
HRSA/BHPr. 
09-15-0059  Health  Resources  and  Services 
Administration  Correspondence  Control 
System.  HHS/HRSA/OA. 


Changes 
09-1S-4002 

System  name 

Record  of  Patient's  Personal  Valuables 
and  Monies.  HHS/HRSA/BPHC. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
categories  should  be  revised: 
•        •        •        •        • 

System  location: 

Cashier's  Office,  Gillis  W.  Long 
Hansen's  Disease  Center,  Carville, 
Louisiana  70721. 


System  managetis)  and  address: 

Chief,  Medical  Record  Department. 
Gillis  W.  Long  Hansen's  Disease  Center, 
Carville,  Louisiana  70721. 

Notification  Procedure: 

Write  to  the  Cashier's  Office,  Gillis  W. 
Long  Hansen's  Disease  Center,  Carville, 
Louisiana  70721.  Individual  must 
provide  positive  identification  such  a 
driver's  license,  passport,  voter 
registration  card,  imion  card,  or  a 
written  certification  verifying  his  or  her 
identity.  Requesters  should  dso 
reasonably  specify  the  record  contents 
being  sought 
•        •        »        •        • 

09-15-0007 

System  name: 

Patients  Medical  Record  Systems  PHS 
Hospitals/Clinics.  HHS/HRSA/BPHC. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
category  should  be  revised: 

System  location: 

See  Appendixes  1  and  2. 

Data  are  also  occasionally  located  at 
medical  laboratories,  medical 
consultants,  or  computer  processing 
firm  sites.  A  list  of  sites  where 
individually  identifiable  data  is 
ourently  located  is  available  upon 
request  to  the  System  Manager. 

Appendix  1 

A.  Public  Health  Service  Fadlides 
Director.  Public  Health  Service  Health 

Data  Center.  Gillis  W.  Long 
Hansen's  Disease  Center,  Carville. 
Louisiana  70721. 

B.  Successor  Organizations 
Director,  Johns  Hopkins  Medical 

Service,  3100  Wyman  Park  Drive, 
Baltimore,  Maryland  21211. 

Director,  Brighton  Marine  Public 
Health  Center.  77  Warren  Street, 
Boston.  Massachusetts  02135. 

Administrator,  Lutheran  Medical 
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Center,  2609  Franklin  Boulevard, 

aeveland,  Ohio  44114. 
Administrator.  Martins  Point  Health 

Center.  331  Veranda  Street. 

Portland.  Maine  04103. 
Director.  Pacific  Medical  Center,  1200 

12th  Avenue  South.  Seattle. 

Washington  98144. 

Appendix  2 — Federal  Records  Centers 

Federal  Archives  and  Records  Center. 
380  Trapelo  Road.  Waltham. 
Massachusetts  02154.  Area  served: 
Maine.  Vermont.  New  Hampshire, 
Massachusetts.  Connecticut,  and  Rhode 
Island. 

Federal  Archives  and  Records  Center, 
Military  Ocean  Terminal,  Building  22, 
Bayonne.  New  Jersey  07002.  Area 
served:  New  York.  New  Jersey.  Puerto 
Rico,  the  Virgin  Islands,  and  the  Panama 
Canal  Zone. 

Federal  Archives  and  Records  Center, 
5000  Wissahickon  Avenue, 
Philadelphia,  Pennsylvania  19144.  Area 
served:  Delaware  and  Pennsylvania  east 
of  Lancaster. 

Washington  National  Records  Center. 
4205  Suitland  Road,  Suitland,  Maryland 
20409.  Area  served:  District  of 
Columbia,  Maryland,  Virginia  and  West 
Virginia. 

Federal  Archives  and  Records  Center, 
GSA,  1557  St.  Joseph  Avenue.  East 
Point.  Georgia  30344.  Area  served: 
North  Carolina,  South  Carolina, 
Tennessee,  Mississippi,  Alabama. 
Georgia.  Florida,  and  Kentucky. 

Federal  Archives  and  Records  Center. 
GSA,  7358  South  Pulaski  Road.  Chicago. 
Illinois  60629.  Area  served:  Illinois. 
Wisconsin,  and  Minnesota. 

Federal  Records  Center.  3150 
Springboro  Road.  Dayton.  Ohio  45439. 
AJea  served:  Indiana.  Michigan,  and 
Ohio. 

National  Records  Center  (Civilian 
Personnel  Records).  Ill  Wiimebago 
Street.  St.  Louis.  Missouri  63118.  Area 
served:  Greater  St.  Louis  Area. 

Federal  Archives  and  Records  Center. 
Post  Office  Box  6216.  Fort  Worth.  Texas 
76115.  Area  served:  Texas.  Oklahoma. 
Arkansas,  Louisiana,  and  New  Mexico. 

Federal  Archives  and  Records  Center. 
1000  Commodore  Drive.  San  Bnmo, 
CaUfomia  94066.  Area  served:  Nevada 
(except  Clark  County),  California 
(except  Southern  CaUfomia),  and 
American  Samoa. 

Federal  Archives  and  Records  Center. 
Post  Office  Box  6719.  Laguna  Niguel. 
California  92677.  Area  served:  Clark 
County.  Nevada;  Southern  California 
(Counties  of  San  Luis  Obispo.  Kern.  San 
Bemadino.  Santa  Barbara.  Ventura,  Los 
Angeles,  Riverside,  Orange,  Imf)erial, 
Inyo,  and  San  Diego);  and  Arizona. 


Federal  Archives  and  Records  Center, 
6125  Sand  Point  Way.  Seattle, 
Washington  98115.  Area  served: 
Washington,  Oregon,  Idaho,  Alaska, 
Hawaii,  and  Pacific  Ocean  Area  (except 
American  Samoa). 


09-15-0044 

System  name: 

Health  Education  Assistance  Loan 
Program  (HEAL)  Loan  Control  Master 
File,  HHS/HRSA/BHPr. 

A  minor  change  has  been  made  to  this 
system-of-records  notice.  The  following 
category  should  be  revised: 
***** 

System  managerfs)  and  address: 

Associate  Director.  Health  Education 
Assistance  Loan  Program.  Division  of 
Student  Assisttmce,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane.  Room  8-37.  Rockville.  Maryland 
20857. 
***** 

09-15-0046 

System  name: 

Health  Professions  Planning  and 
Evaluation.  HHS/HRSA/OA. 

A  minor  change  has  been  made  to  this 
system-of-records  notice.  The  following 
category  should  be  revised: 
***** 

Contesting  record  procedures: 

To  correct  your  record,  contact  the 
System  Manager  and  provide  (a) 
suitable  identification,  (b)  a  reasonable 
description  of  the  record,  (c)  the  specific 
information  you  want  corrected,  and  (d) 
a  precise  description  of  the  correction 
with  supporting  justification.  The  right 
to  contest  records  is  limited  to 
information  which  is  incomplete, 
irrelevant,  incorrect,  or  untimely 
(obsolete). 

09-15-0055 

System  name: 

Organ  Procurement  and 
Transplantation  Network  (OPTN)  Data 
System.  HHS/HRSA/BHRD. 

Minor  changes  have  been  made  to  this 
system-of-records  notice.  The  following 
categories  should  be  revised: 
***** 

Categories  of  individuals  covered  by  the 
system: 

Persons  from  whom  organs  have  been 
obtained  for  transplantation,  persons 
who  are  candidates  for  organ 


transplantation,  and  persons  who  have 
been  recipients  of  transplanted  organs. 


Retrievability: 

Individual  records  are  retrievable  by 
claimant's  name  or  Social  Security 
number;  donor  identification  number; 
and  recipient  identification  number. 


System  mangeiis)  and  address: 

Chief,  Operations  and  Analysis 
Branch,  Division  of  Transplantation, 
Bvireau  of  Health  Resources 
Development,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  7-29,  Rockville,  Maryland 
20857. 

(PR  Doc.  97-3192  Filed  2-7-97;  8:45  am) 
BILUNQ  CODE  41M-15-M 


National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pvu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  C — Basic 
and  Preclinical  Sciences  Subcommittee 

Date:  April  2-4. 1997 

Time:  7:30  pm.  April  2;  8:00  am.  April  3- 
4. 

Place:  Ramada  Inn  at  Congressional  Park. 
1775  Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Virginia  P.  Wray.  Ph.D., 
Scientific  Review  Administrator.  National 
Cancer  Institute,  NIH.  6130  Executive  Blvd. 
Room  635,  Bethesda.  MD  20892.  Telephone: 
301-496-9236. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower, 
93.399.  Cancer  Control) 
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Dated:  Pebruaiy  4, 1997. 
LaVenM  Y.  Stringfield, 

MH  Ckinunittee  Management  Officer. 
IFR  Doc  97-3207  Filed  2-7-^7;  8:45  am] 
nUMQ  CODE  414e-01-M 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  E — 
Prevention  and  Control  Subcommittee. 

Date:  April  7-8, 1997. 

Tune;  9  a.m. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  Sally  A.  Mulhem,  Ph.D.. 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive  Blvd. 
Room  643G,  Bethesda,  Md  20892,  Telephone: 
301-49&-7413. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(cK4)  and  552b(c)(6).  Tide  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centere 
Support;  93.398,  Cancer  Research  Manpower, 
93.399,  Cancer  Control) 

Dated:  February  4, 1997. 
LaVeme  Y.  Stringfield, 
NIH  Committee  Management  Officer 
(FR  Doc.  97-3208  Filed  2-7-97;  8:45  am] 
MLUNQ  COOE  4140-01-M 


National  Cancer  Institute;  Notice  of 
aosed  IMeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  G — 
Education  Subcommittee. 

Date:  March  4-5. 1997. 

Time:  8  a.m. 


Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  John  W.  Abrell,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Instimte,  NIH,  6130  Executive  Blvd., 
Room  635B,  Bethesda,  Md  20892,  Telephone: 
301-496-9767. 

The  meeting  will  be  closed  in  accordance 
with  the  provision  set  forth  in  sections 
552b(c)(4)  and  5S2b(c)(6),  Tide  5,  U.S.C 
Applications  and^or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centere 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  February  4, 1997. 
LaVeme  Y.  Stringfield, 
NIH  Committee  Management  Officer. 
(FR  Doc  97-3211  Filed  2-7-97;  8:45  am] 

MLUNQ  OOOE  414A41-M 


National  Cancer  Institute;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meetings: 

Name  of  SEP:  latorgenic  Causes  of  Cancer. 

Date:  February  18-20, 1997. 

Time:  7:00  pm— February  18;  8:00  am — 
February  19  and  20. 

Place:  Sheraton  Grande  Hotel.  333 
Figueroa  Street,  Los  Angeles,  California 
90071. 

Contact  Person:  Ray  Bramhall,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  636, 6130  Executive  Boulevard.  MSC 
7405,  Bethesda,  MD  20892-7405.  Telephone: 
301/496-3428. 

Purpose/Agenda  To  Evaluate  and  review 
grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Name  of  SEP:  NQ  Cancer  Education  Grant 
Program. 

Date:  March  5, 1997. 

rime;  5:00  pm 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW,  Washington,  DC 
20007. 

Contact  Person:  John  L.  Meyer,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  611C,  6130  Executive  Boulevard,  MSC 


7405,  Bethesda,  MD  20892-7405,  Telephone- 
301/496-7721. 

Purpose/Agenda  To  evaluate  and  review 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  fiorth  in 
sections  552b(c)(4)  and  552b(c)(6).  Title  5, 
U.S.C  Applications  and  the  discussions 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(CaUlog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centere 
Support,  93.398,  Cancer  Research  Manpower 
93.399,  Cancer  Control) 

Dated:  February  4, 1997. 
UVenw  Y.  Strii^field. 
NIH  Committee  Management  Officer. 
(FR  Doc.  97-3213  Filed  2-7-97;  8:45  am] 
MLUNQ  COOE  414»41-M 


National  Institute  of  Allergy  and 

Info^ous  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Accute  Infisction  and  Early 
Disease  Research. 

Date:  March  4-5, 1997. 

Time:  8:30  a.m. 

Place:  Bethesda  Ramada  Hotel, 
Ambassador  1  Conference  Room,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814, 
(301)  654-1000. 

Contact  Person:  Dr.  Stanley  C  Oaks, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  BIdg.,  Room  4ClO, 
Bethesda,  MD  20892,  (301)  496-7042. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology.  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 
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Dated:  February  4. 1997. 
UVenMY.Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-3209  Filed  2-7-97;  8:45  am) 
MUJNO  COM  4140-01-11 


National  Institutes  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  20, 1997. 

Time:  2  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Donna  Ricketts,  Parklawn, 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301. 443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  25, 1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-18.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Telephone:  301, 443-4668. 

Contact  Person:  Phyllis  L.  Zusman, 
Parklawn,  Room  9C-18.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301. 443- 
4648. 

Conunittee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  26. 1997. 

Tune:  2  p.m. 

Place:  Parkla%vn.  Room  9-101.  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Donna  Ricketts,  Parklatvn. 
Room  9-101,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone;  301,  443-3936. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Committe  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  11. 1997. 

Time:  2  p.m. 

Place:  Parklawn,  Room  9-101.  5600 
Fishers  Lane,  Rockville.  MD  20857, 
Telephone:  301,  443-3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  19, 1997. 

rime:  2  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn, 
Room  9C-26,  5600  Fishers  Lane,  Rockville. 
MD  20857.  Telephone:  301.  443-6470. 

Committee  Name:  National  Institue  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  26. 1997. 

Time:  9  a.m. 

Mace:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane.  Rockville.  MD  20857. 


Contact  Person:  Phyllis  D.  Artis.  Parklawn. 
Room  9C-26.  5600  Fishers  Lane.  Rockville, 
MD  20857.  Telephone:  301.  443-6470. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  conmiercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 

Dated:  February  4. 1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-3210  Filed  2-7-97;  8:45  am) 
BILUNQ  CODE  4140-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  February  25, 1997. 

ri/ne:  11:00  a.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10.  Bethesda, 
MD  20892. 

Contact  Person:  Dr.  Howard  Weinstein. 
Scientific  Review  Administrator.  National 
Institutes  of  Health.  7550  Wisconsin  Avenue. 
Room  9C10.  Bethesda.  MD  20892.  (301)  496- 
9223. 

Purpose/ Agenda:To  review  and  evaluate 
one  RFP  96-13  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.Q 
Applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  iiAposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854.  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  February  4, 1997. 
UVeme  Y.  Stringfield, 
NIH  Committee  Management  Officer. 
(FR  Doc.  97-3212  Filed  2-7-97;  8:45  am) 
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National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date-.  February  11, 1997. 

Time-.  12:30  p.m. 

Place-.  Parklawn.  Room  9C-18.  5600 
Fishere  Lane.  Rockville.  MD  20857. 

Contact  Person:  Salvador  H.  Cuellar, 
Parklawn.  Room  9C-18.  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301-443- 
4868. 

The  meeting  will  be  closed  in  accordance  - 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbera  93.242.  93.281, 93.282) 

Dated:  February  4, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-3214  Filed  2-7-97;  8:45  am] 
aiLLMO  CODE  4410-01-M 


Sul>stance  Abuse  and  Mental  Health 
Services  Administration 

nscal  Year  (FY)  1997  Funding 
Opportunity  for  Grants  for 
Comprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families 

agency:  Center  for  Mental  Health 
Services,  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability. 

summary:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS) 
announces  that  FY  1997  funds  are 
available  for  grants  for  the  following 
activity.  This  activity  is  discussed  in 
more  detail  imder  Section  4  of  this 
notice.  This  notice  is  not  a  complete 
description  of  the  activity;  potential 
applicants  must  obtain  a  copy  of  the 
Guidance  for  Applicants  (OF A)  before 
preparing  an  appUcation. 
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Activity 


CNid  IMIH  Initiative 


Appication 
deadline 


04/11/97 


Estimated 

funds 
avalabie 


$6-9milfon 


Estimated 

Number  of 

awards 


6-9 


Project 
.-I  ■■  ■■  f.  .J 
penoa 


Syrs. 


Note:  It  is  anticipated  that  additional 
notices  of  available  funding  opportimities  in 
FY  1997  will  be  pubUshed  by  SAMHSA  in 
the  coming  weelu. 

FY  1997  funds  for  this  activity  were 
appropriated  by  the  Congress  under 
Public  Law  104-208.  SAMHSA's 
policies  and  procedures  for  peer  review 
and  Advisory  Council  review  of  grant 
and  cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58,  No.  126)  on  July  2. 1993. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Center's  activities 
address  issues  related  to  Healthy  People 
2000  objectives:  To  promote  the 
physical,  social,  psychological,  and 
economic  well-being  of  adults  with 
mental  disorders  and  children  and 
adolescents  with  or  at  risk  for  a  serious 
emotional,  behavioral,  or  mental 
disorder.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Dociunents.    - 
Government  Printing  Office. 
Washington.  DC  20402-9325 
(Telephone:  202-512-1800). 
GENERAL  MSTRUCTKMS:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
5/96: 0MB  No.  0937-0189).  The 
application  kit  contains  the  GFA 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications)  and  the  PHS 
5161-1  whidi  includes  Standard  Form 
424  (Face  Page).  Applications  kits  may 
be  obtained  from  the  organization 
specified  in  Section  4. 

The  PHS  5161-1  is  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
www.samhsa.gov).  Click  on  SAMHSA 
Funding  Opportimities  for  instructions. 
You  can  also  click  on  the  address  of  the 
forms  distribution  Web  Page  for  direct 
access. 

The  full  text  of  the  activity  (i.e..  the 
GFA)  described  in  Section  4  is  available 
electronicaUy  via  the  following: 

SAMHSA's  World  Wide  Web  Home 
Page  (address:  http://www.samhsa.gov); 
SAMHSA's  Bulletin  Board  (800-424- 
2294  or  301-443-0040;  and  the  CMHS" 
World  Wide  Web  Home  Page  (http:// 
wwwjnentalhealth.org);  and  the  CMHS 


Knowledge  Exchange  Network  (KEN) 
Electronic  Bulletin  Board  (800-790- 
2647). 

APPUCAT10N  8UBM»SI0N:  Applications 
must  be  submitted  to;  Center  for  Mental 
Health  Services  Programs,  Division  of 
Research  Grants,  National  Institutes  of 
Health,  Suite  1040, 6701  Rockledge 
Drive  MSC-7710,  Bethesda.  MD  20892- 
7710. 

Applicants  who  wish  to  use  express 
mail  or  courier  service  should  change 
the  zip  code  to  20817. 

APPUCATION  DEADUNES:  The  deadline  for 
receipt  of  applications  is  listed  in  the 
table  above. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadline  may  be 
acceptable  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the  receipt 
date  or  those  sent  to  an  address  other 
than  the  address  specified  above  will  be 
retiuned  to  the  applicant  without 
review. 


TOR  FURTHER  mTORMATION  CONTACT: 
Requests  for  programmatic,  technical, 
and/or  business  management 
information  should  be  directed  to  the 
contact  persons  identified  in  Section  4. 
SUPPLEMENTARY  MTORMATION:  To 
facilitate  the  use  of  this  notice  of 
funding  availability,  information  has 
been  organized,  as  outlined  in  the  Table 
of  Contents  below: 

Table  of  Cmiteoti 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Qiteria  for  Review  and  Fimding 

3.1  General  Review  Criteria 

3.2  Funding  Criteria  Cdt  Scored 
Applications 

4.  Specific  FY  1997  Activity 

•  Application  Deadline 

•  Purpose 
Priorities 
Eligible  Applicants 

•  Grants/Amounts 

•  Catalog  of  Federal  Domestic  Assistance 
Number 

•  Contacts 

•  Application  Kits 

5.  Public  Health  System  Reporting 

Requirements 

6.  PHS  Non-use  of  Tobacco  Policy  Statement 

7.  Executive  Order  12372 


1.  Program  Backgroond  and  Ob|ectiTes 

The  Center  for  Mental  Health  Services 
(CMHS)  has  been  given  a  statutory 
mandate  to  take  a  national  leadership 
role  in  the  development  and 
demonstration  of  improved  mental 
health  services.  Toward  that  end.  the 
Center  facilitates  the  application  of 
scientifically  established  finding«  and 
practice-based  knowledge  to  prevent 
and  treat  mental  disorders,  improve 
access,  reduce  barriers  and  promote 
high  quality,  effective  programs  and 
services  for  people  with,  or  at  risk  for. 
these  disorders. 

2.  Special  Concems 
None. 

3.  Criteria  fin-  Review  and  Funding 

Comp>eting  applications  requesting 
funding  imder  the  specific  project 
activity  in  Section  4  will  be  reviewed 
for  technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Applications  that  are 
accepted  for  review  will  be  assigned  to 
an  Initial  Review  Group  (IRG)  composed 
primarily  of  non-Fedeial  experts. 
Applications  will  be  assigned  scores  if 
they  are  considered  to  have  su£Bcient 
merit  for  program  staff  to  consider  as 
candidates  for  funding. 

3.1    General  Criteria 

As  published  in  the  Federal  Register 
on  July  2. 1993  (Vol.  58.  No.  126). 
SAMHSA's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals."  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  propped  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment: 

•  Qualifications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  persoimel;  and 

•  Reasonableness  of  the  proposed 
budget. 
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3.2    Funding  Criteria  for  Scored 
Applications 

AppUcations  will  be  considered  for 
funding  on  the  basis  of  t|ieir  overall 
technical  merit  as  determined  through 
the  IRG  and  the  CMHS  National 
Advisory  Council  review  process. 

Other  funding  criteria  will  include: 

•  Availability  of  funds. 
Additional  funding  criteria  specific  to 

the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 

4.  Specific  FY  1997  Activity: 
CfHnprehensive  Community  Mental 
Health  Services  for  Children  and  Their 
Families 

•  Application  Deadline:  April  11, 
1997. 

•  Purpose:  Under  Section  561(a)  of 
the  Public  Health  Service  Act  grants 
will  be  awarded  to  implement,  in  one  or 
more  communities,  a  broad  array  of 
community-based  and  family-focused 
services  for  children  with  serious 
emotional  distmbance  and  their 
famihes,  including  individualized  case 
planning  and  coordination,  and  to 
enable  communities  to  integrate  child- 
and  family-serving  agencies,  including 
health,  mental  health,  substance  abuse 
treatment,  child  welfare,  education,  and 
juvenile  justice  into  a  local 
comprehensive  system  of  care.  The 
statute  requires  that  an  evaluation  of  the 
system(s)  of  care  implemented  under 
the  program  be  conducted  and  that  it 
include,  among  other  things, 
longitudinal  studies  of  the  outcomes  of 
services  provided  by  such  systems. 

The  primary  goal  of  the  program  is  to 
successfully  implement  systems  of  care 
at  the  grant  sites.  A  second  goal  after 
implementing  systems  of  care,  is 
evaliution  of  the  outcomes  of  services 
delivered  under  the  system.  This  will  be 
accomplished  through  a  national  multi- 
site  evaluation  conducted  under  a 
separate  contract  and  grantees  will  be 
required  to  cooperate  with  the  multi-site 
evaluation  contractor.  The  final  goal  of 
the  program  is  to  use  the  results  of  both 
the  system  development  efforts  of  each 
service  site  and  the  results  of  the 
descriptive,  process  and  outcome 
evaluation  to  shape  future  program 
direction  with  proven  exemplary 
practices  that  work  best  for  children  and 
their  families. 

•  Priorifjes:  None. 

•  Eligible  Applicants:  Eligible  entities 
include  States  (as  defined  in  Section  2 
of  the  PHS  Act),  political  subdivisions 
of  States,  and  Indian  tribes  or  tribal 
organizations  (as  defined  in  Section  4(b) 
and  Section  4(c)  of  the  Indian  Self- 
Determination  and  Education 


Assistance  Act).  Applications  from  all 
State  level,  political  subdivisions  of 
States  (e.g.,  counties,  cities).  Tribe  or 
tribal  organization  child-serving 
agencies  are  allowed.  In  order  for  an 
entity  to  be  eligible,  a  plan  must  be  in 
place  for  the  development  of  a  system 
of  care  for  commimity-based  services  for 
children  with  a  serious  emotional 
disturbance  approved  by  the  Secretary 
of  the  U.S.  Department  of  Health  and 
Human  Services  per  Sec.  564(b)  of  the 
PHS  Act.  For  the  purposes  of  this 
program,  an  approved  State  Mental 
Health  Plan  for  Children  and 
Adolescents  with  Serious  Emotional 
Disturbance,  submitted  under  Pub.  L. 
102-321,  will  be  accepted  as  such  a 
plan. 

•  Gmnts/ Amount:  Approximately  $6- 
9  million  will  be  available  to  support  six 
(6)  to  nine  (9)  awards  under  this  GFA  in 
FY  1997.  Actual  funding  will  depend 
upon  the  availabihty  of  funds  at  the 
time  of  award.  These  grants  are  for  a 
period  of  5  years;  it  is  anticipated  that 
approximately  $1  miUion  will  be 
available  to  each  grantee  in  year  one;  $1 
milUon  in  year  two;  $2  miltion  in  year 
three,  $1.5  million  in  year  four,  and  $1.5 
million  in  five.  An  applicant  must 
arrange  and  demonstrate  the  availability 
of  match  of  non-Federal  funds  in 
mandated  ratios. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.104. 

•  Program  Contact:  For  programmatic 
or  technical  assistance,  contact:  Gary 
DeCarolis,  Chief.  Child.  Adolescent,  and 
Family  Branch,  Division  of  Knowledge 
Development  and  Systems  Change, 
Center  for  Mental  Health  Services/ 
SAMHSA,  Room  18-49,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
MD  20857.  (301)  443-1333/FAX  (301) 
443-3693.  Internet: 
gdecarol6samhsa.gov. 

•  Grants  Management  Contact:  For 
business  management  issues,  contact: 
Steve  Hudak.  Division  of  Grants 
Management/OPS/SAMHSA.  Room 
15C-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  mi  20857, 
(301)  443-4456/FAX  (301)  594-2336, 
Internet:  shudak@samhsa.gov. 

•  Application  Kits:  For  application 
kits,  contact:  National  Mental  Health 
Services,  Knowledge  Exchange  Network 
(KEN),  P.O.  Box  42490,  Washington.  DC 
20015.  Voice:  (800)  789-2647,  TTY: 
(301)  443-9006,  FAX:  (301)  984-8796. 

•  CMHS  intends  to  sponsor  twp 
■technical  assistance  workshops  for 
potential  applicants:  Match  12-13  in 
Washington,  DC,  and  March  17-18  in 
Denver,  Colorado.  For  more 
information,  contact:  Ken  Cuirier, 
Director,  Technical  Assistance 
Operations,  National  Resource  Network 


for  Child  and  Family  Mental  Health 
Services,  Washington  Business  Group 
on  Health,  777  North  Capitol  Street, 
NE.,  Suite  800,  Washington,  DC  20002, 
(202)  408-9320/FAX  (202)  408-9332, 
Internet:  curriei6wbgh.com. 

5.  Public  Health  System  Reporting 
Requirements 

The  Pubhc  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  commimity-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 

application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 

not  to  exceed  one  page,  which 

firovides: 
A  description  of  the  population  to 
be  served. 
(2)  A  sununary  of  the  services  to  be 

rrovided. 
A  description  of  the  coordination 
planned  with  the  appropriate  State 
or  local  health  agencies. 
State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

AppUcation  guidance  materials  will 
specify  if  the  activity  described  above 
is/is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  to  promote 
the  nonuse  of  all  tobacco  products.  In 
addition.  Public  Law  103-227.  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  fadlityT  in  which 
regular  or  routine  education,  library, 
day  care,  health  care  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  1997  activity  listed  above  is 
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subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financie?  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affiscted  State.  A  ciurcnt  hsting 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Extramural  Activities  Review, 
Substance  Abuse  and  Mental  Health 


Services  Administration,  Parklawn 
Building,  Room  17-89,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-ott 

Dated:  February  4, 1997. 
Richard  Kopanda, 
Executive  (^cer,  SAMHSA. 
(FR  Doc.  97-3193  Filed  2-7-97;  8:45  am) 
BIUMQ  CODE  41«2-2e-P 


ACTION:  Notice  of  funding  availability. 


Fiscal  Year  (FY)  1997  Funding 
Opportunities  for  Knowledge 
Devetopment  and  Application  Grants 
and  Cooperative  Agreements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS)  and 
Center  for  Substance  Abuse  Treatment 
(CSAT)  announce  the  availability  of  FY 
1997  funds  for  Knowledge  Development 
and  Application  grants  and  cooperative 
agreements  for  the  following  activities.  ' 
These  activities  are  discussed  in  more 
detail  under  Section  4  of  this  notice. 
This  notice  is  not  a  complete 
description  of  the  activities;  potential 
applicants  must  obtain  a  copy  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application. 


Activity 


Community  Action  Grants 
CriminalJustice  Diversion  . 
Adolescent  Managed  Care 


Application 
deadline 


04/11/97 
04/11/97 
04/11/97 


Estimated 

funds  avait- 

abte 

(rraKon) 


$1.2 
6.0 
3.0 


Estimated 

number  of 

awards 


10 

10-14 
6-7 


Project  pe- 
riod 
(years) 


1 
3 
3 


Note:  SAMHSA  published  a  notice  of 
available  funding  opportunities  in  FY  1997 
in  the  Federal  Register  (Vol.  62,  No.  16)  on 
Friday,  January  24, 1997.  It  anticipates 
publishing  additional  notices  of  available 
funding  opportunities  in  the  coming  weeks. 

The  actual  amoimt  available  for 
awards  and  their  allocation  may  vary, 
depending  on  imanticipated  program 
requirements  and  the  voliune  and 
quality  of  applications.  Awards  are 
usually  made  for  grant  periods  from  one 
to  three  years  in  duration.  FY  1997 
funds  for  activities  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  under  Public  Law  No.  104- 
208.  SAMHSA's  policies  and 
procedures  for  peer  review  and 
Advisory  Coimcil  review  of  grant  and 
cooperative  agreement  applications 
were  published  in  the  Federal  Register 
(Vol.  58.  No.  126)  on  July  2, 1993. 
.  The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 


Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-O0474-O)  or 
Summary  Report:  Stock  No.  017-001- 
00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone:  202-512-1800). 

GENERAL  INSTRUCTIONS:  Applicants 
must  use  apphcation  form  PHS  5161-1 
(Rev.  5/96;  OMB  No.  0937-0189).  The 
application  kit  contains  the  GFA 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications)  and  the  PHS 
5161-1  which  includes  Standard  Form 
424  (Face  Page).  Application  kits  may  be 
obtained  from  the  organization  specified 
for  each  activity  covered  by  this  notice 
(see  Section  4). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particidar 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  is  also  available 
electronically  via  SAMHSA's  World 
Wide  Web  Home  Page  (address:  http:// 
wrwfw.samhsa.gov).  Click  on  SAMHSA 
Fimding  Opportunities  for  instructions. 
You  can  also  click  on  the  address  of  the 


forms  distribution  Web  Page  for  direct 
access. 

The  full  text  of  each  of  the  activities 
(i.e.,  the  GFA)  described  in  Section  4  is 
available  electronically  via  the 
following: 

SAMHSA's  World  Wide  Web  Home 
Page  (address:  http://wvirw.samhsa.gov) 
and  SAMHSA's  Bulletin  Board  (800- 
424-2294  or  301-443-0040). 
APPUCATION  SUBMlSStON:  Applications 
must  be  submitted  to:  SAMHSA 
Programs.  Division  of  Research  Grants, 
National  Institutes  of  Health,  Suite 
1040, 6701  Rockledge  Drive  MSC-7710. 
Bethesda,  Maryland  20892-7710* 
(•  Applicants  who  wish  to  use  express  mail 
or  courier  service  should  change  die  zip  code 
to  20817.) 

APPUCATKM  OEAOUNES:  The  deadlines 
for  receipt  of  applications  are  listed  in 
the  table  above.  Please  note  that  the 
deadlines  may  differ  for  the  individual 
activities. 

Competing  apphcations  must  be 
received  by  the  indicated  receipt  dates 
to  be  accepted  for  review.  An 
application  received  after  the  deadline 
may  be  acceptable  if  it  carries  a  legible 
proof-of-mailing  date  assigned  by  the 
carrier  and  that  date  is  not  later  than 
one  week  prior  to  the  deadline  date. 
Private  metered  postmarks  are  not 
acceptable  as  proof  of  timely  mailing. 
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Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  for 
each  activity  covered  by  this  notice  (see 
Section  4). 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  for  each 
activity  covered  by  this  notice  (see 
Section  4). 

SUPPLEMENTARY  INFORMATION:  To 
facilitate  the  use  of  this  Notice  of 
Funding  Availability,  information  has 
been  organized  as  outlined  in  the  Table 
of  Contents  below.  For  each  activity,  the 
following  information  is  provided: 

•  Application  Deadline 

•  Purpose 

•  Priorities 

•  Eligible  Applicants 

•  Grants/Cooperative  Agreements/ 
Amoimts 

•  Catalog  of  Federal  Domestic 
Assistance  Number 

•  Contacts 

•  Application  Kits 

Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Qiteria  for  Review  and  Funding 

3.1  General  Review  Criteria 

3.2  Funding  Criteria  for  Scored 
Applications 

4.  Special  FY  1997  Substance  Abuse  and 

Mental  Health  Services  Activities 

4.1  Grants 

4.1.1    Community  Action  Grants  for 
Service  Systems  Change 

4.2  Cooperative  Agreements 

4.2.1  Cooperative  Agreements  on 
Criminal  Justice  Diversion  Interventions 
for  Individuals  with  Co-Occurring 
Mental  Illness  and  Substance  Abuse 
Disorders 

4.2.2  Cooperative  A^^ements  for 
Managed  Care  and  Adolescents 

5.  Public  Health  System  Reporting 

Requirements 

6.  PHS  Non-use  of  Tobacco  Policy  Statement 

7.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quahty  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occurring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disability,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 


Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opportunity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  is  moving  assertively  to  create 
a  renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  effectively  use  that 
knowledge  in  everyday  practice. 

The  agency  has  transformed  its 
demonstration  grant  programs  from 
service-delivery  projects  to  knowledge 
acquisition  and  application.  For  FY 
1997,  SAMHSA  has  developed  an 
agenda  of  new  programs  designed  to 
answer  specific  important  policy- 
relevant  questions.  These  questions, 
specified  in  this  and  subsequent  Notices 
of  Funding  Availability,  are  designed  to 
provide  critical  information  to  improve 
the  Nation's  mental  health  and 
substance  abuse  treatment  and 
prevention  services. 

The  agenda  is  the  outcome  of  a 
process  whereby  providers,  services 
researchers,  consumers.  National 
Advisory  Council  members  and  other 
interested  persons  participated  in 
special  meetings  or  responded  to  calls 
for  suggestions  and  reactions.  From  this 
input,  each  SAMHSA  Center  developed 
a  "menu"  of  suggested  topics.  The 
topics  were  discussed  jointly  and  an 
agency  agenda  of  critical  topics  was 
agreed  to.  The  selection  of  topics 
depended  heavily  on  policy  importance 
and  on  the  existence  of  adequate 
research  and  practitioner  experience  on 
which  to  base  studies.  While 
SAMHSA's  FY  1997  programs  will 
sometimes  involve  the  evaluation  of 
some  delivery  of  services,  they  are 
services  studies  and  application 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  in  its 
question-focus.  Dissemination  and 
application  are  integral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communications 
means. 


2.  Special  Concerns 

SAMHSA's  FY  1997 -Knowledge 

Development  and  Application  activities 
discussed  below  do  not  provide  funds 
for  mental  health  and  substance  abuse 
treatment  and  prevention  services 
except  for  costs  required  by  the 
particular  activity's  study  design. 
Applicants  are  required  to  propose  true 
knowledge  application  or  knowledge 
development  and  application  projects. 
Applications  seeking  funding  for 
services  projects  will  be  considered 
nonresponsive.  Applications  that  are 
incomplete  or  nonresponsive  to  the  GFA 
will  be  returned  to  the  applicant 
without  further  consideration. 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  to  support  activities  that 
will  improve  the  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  and  substance  abuse  goals 
and  model  programs,  competing 
applications  requesting  funding  under 
the  specific  project  activities  in  Section 
4  will  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 

3.1  General  Review  Criteria 

As  published  in  the  Federal  Register 
on  July  2, 1993  (Vol.  58,  No.  126), 
SAMHSA's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals,"  peer  review 
groups  will  take  into  account,  among 
other  factors  as  may  be  specified  in  the 
application  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  of  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  the  proposed 
budget. 

3.2  Funding  Criteria  for  Scored 
Applications 

Applications  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
(if  applicable)  review  process. 

Other  fimding  criteria  will  include: 

•  Availability  of  funds. 


UMI 


Additional  funding  criteria  specific  to 
the  programmatic  activity  may  be 
included  in  the  application  guidance 
materials. 

4.  Special  FY  1997  Substance  Abuse 
and  Mental  Health  Services  Activities 

4.1    Grants 

4.1.1    G)mmunity  Action  Grants  for 
Service  Systems  Change 

•  Application  Deadline:  April  11, 
1997. 

•  Purpose:  Tlie  Action  Grant  Program 
is  intended  to  stimulate  the  adoption  of 
exemplary  practices  through  convening 
partners,  building  consensus,  aiding  in 
eliminating  barriers,  decision-support 
and  adaptation  of  service  models  to 
meet  local  needs.  Grants  will  not  < 
support  direct  funding  of  service 
deUveiy. 

The  Program  is  designed  to  encourage 
communities  to  identify  and  build 
consensus  around  exemplary  service 
delivery  practices  that  meet  their  own 
needs.  A  Program  will  be  successful  if 
a  grantee  can  develop  consensus  among 
key  stakeholders  on  the  adaptations  of 
the  chosen  exemplary  practice  needed 
for  that  community  and  on  a  plan  for 
implementing  the  adapted  practice. 

The  term  "exemplary  practice"  is 
used  instead  of  "best  practice"  to  avoid 
the  implication  that  any  particiilar 
practice  is  best.  The  term  exemplary 
practice  connotes  that  the  proposed 
practice  has  a  reliable  record  of 
improving  outcomes  for  those  receiving 
the  service.  A  proven  outcome-based 
record  of  success  will  be  a  prerequisite 
to  Federal  support  for  adoption  of  a 
proposed  exemplary  practice. 

Exemplary  practices  are  limited  to 
those  that  involve  service  delivery  or 
the  organization  of  services  or  supports 
and  are  limited  to  practices  which  are 
consistent  with  the  concept  of  "systems 
of  care."  Grant  funds  may  be  used  for 
any  activity  that  is  a  part  of  the 
consensus  building  and  decision- 
support  process. 

•  Priorities:  There  are  two  subgroups 
in  the  target  population.  A  project  may 
focus  on  both  of  them,  but  CMHS 
anticipates  that  it  generally  will  make 
sense  to  limit  a  project  to  only  one.  The 
subgroups  are:  (a)  Adults  with  serious 
mental  illness;  and  (b)  children  and 
adolescents  with  serious  emotional 
disturbances  and  their  families.  It  is 
recognized  that  many  individuals  who 
are  in  these  categories  suffer  from,  or  are 
at  risk  of  HIV  infection,  substance  abuse 
and/or  homelessness.  Children  and 
adolescents  transitioning  into  adulthood 
often  "fall  through  the  cracks"  in 
service  systems,  and  it  is  the  intent  here 
to  include  them.  In  some  cases,  it  may 
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be  appropriate  to  focus  only  on  those  in 
transition  to  adulthood. 

•  Eligible  AppUcants:  AppUcations 
for  grants  will  be  accepted  from  public 
and  private  entities.  PubUc  entities 
include  State  and  local  government 
agenci9s,  and  federally  designated 
Indian  tribes  and  tribal  organizations. 
Private  entities  include  those  organized 
as  not-for-profits  and  those  organized  as 
for-profits.  Such  organizations  include, 
but  are  not  necessarily  limited  to,  those 
responsible  for  service  delivery  policy, 
those  representing  consiuners  and 
famihes.  those  providing  services  to  the 
target  population,  and  those  responsible 
for  training  and  accrediting  service 
providers.  AppUcants  must  demonstrate 
that  they  are  in  a  position  to  engage  all 
the  key  stakeholders  in  the  proposed 
consensus  building/decision  making 
process.  CMHS  encourages  appUcations 
*from  consumer  and  family 
organizations. 

i  •  Grants/ Amounts:  An  estimated  $1.2 
million  is  available  under  the  Action 
Grant  Program.  Award  amounts  will 
range  bom  approximately  $50,000  to 
not  more  than  $150,000.  These  funds 
will  support  approximately  10  or  more 
grant  awards  in  FY  1997.  Actual 
funding  levels  will  depend  upon  the 
availability  of  appropriated  funds. 

•  Catalog  of  Fmleral  Domestic 
Assistance  Number:  93.230 

•  Program  Contact:  For  programmatic 
or  technical  information  regarding 
Adult  Serious  Mentally  111  Populations, 
contact:  Neal  B.  Brown  or  Santo  (Buddy) 
Ruiz,  Community  Support  Programs 
Branch,  Division  of  Knowledge 
Development  and  Systems  Change, 
Center  for  Mental  Health  Services, 
SAMHSA,  5600  Fishers  Lane,  Room 
llC-22,  Rockville,  MD  20857,  (301) 
443-3653. 

For  progranunatic  or  technical 
information  regarding  Homeless 
Populations,  contact:  Jim  Morrow, 
Homeless  Program  Branch,  Division  of 
Knowledge  Development  and  Systems 
Change,  Center  for  Mental  Health 
Services,  SAMHSA,  5600  Fishers  Lane, 
Room  llC-05,  Rockville,  MD  20857, 
(301)  443-3706. 

For  programmatic  or  technical 
information  regarding  Children  and 
Adolescents  with  Serious  Emotional 
Disorders  and  their  Families,  contact: 
William  Quinlan,  Child,  Adolescents 
and  Family  Services  Branch,  Division  of 
Knowledge  Development  and  Systems 
Change,  Center  for  Mental  Health 
Services.  SAMHSA,  5600  Fishers  Lane. 
Room  18-49,  Rockville,  MD  20857. 
(301)  443-1333. 

•  Grants  Management  Contact:  For 
business  management  assistance 
contact:  LouEllen  Rice,  Division  of 


Grants  Management,  OPS,  SAMHSA. 
Parklawn  Building.  Room  15C-05,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-4456. 

•  Application  Kits:  Application  kits 
are  available  &t>m:  Knowledge  Exchange 
Netwoii  (KEN).  P.O.  Box  42490. 
Washington.  DC  20015.  Voice:  (800) 
789-2647.  TTY:  (301)  443-9006,  FAX: 
(301)  984-8796. 

The  full  text  of  the  GFA  only  is 
available  electronically  via  the  CMHS* 
Worid  Wide  Web  Home  Page  (http:// 
www.mentalhealth.org);  and  the  CMHS 
KEN  Bulletin  Board  (800-790-2647). 

4.2    Cooperative  Agreements 

Two  major  activities  for  SAMHSA 
cooperative  agreement  programs  are 
discussed  below.  Substantive  Federal 
programmatic  involvement  is  required 
in  cooperative  agreement  programs. 
Federal  involvement  will  include 
planning,  guidance,  coordination,  and 
participating  in  programmatic  activities 
(e.g.,  participation  in  pubUcation  of 
findings  and  on  steering  committees). 
Periodic  meetings,  conferences  and/or 
communications  with  the  award 
recipients  may  be  held  to  review 
mutually  agreed-upon  goals  and 
objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  apphcation  guidance 
materials. 

4.2.1    Cooperative  Agreements  on 
Criminal  Jiistice  Diversion  Interventions 
for  Individuals  With  Co-occiuring 
Mental  Illness  and  Substance  Abuse 
Disorders 

•  Application  deadline:  April  11, 
1997. 

•  Purpose:  Cooperative  agreements 
will  be  awarded  to  support  Study  Sites 
and  a  Coordinating  Center  to  evaluate 
the  relative  effectiveness  of  a  variety  of 
pre-  and  post-booking  police  diversion 
and  criminal  justice  intervention 
models  for  individuals  with  co- 
occurring  serious  mental  illnesses  and 
alcohol  or  other  drug  use  disorders 
(hereafter  abbreviated  as  substance  use 
disorders).  The  primary  outcomes  to  be 
assessed  include,  but  are  not  limited  to: 
criminal  recidivism,  time  incarcerated, 
psychiatric  status,  functional  status, 
continuity  of  participation  in  treatment, 
homelessness.  emergency  treatment 
utilization,  and  frequency  of  substance 
abuse. 

The  primary  goal  of  this  CMHS/CSAT 
collaborative  program  is  to  answer  the 
following  questions: 

•  Are  there  differences  in  outcomes 
for  non-diverted  individuals  compared 
to  diverted  individuals? 
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•  What  is  the  relative  effectiveness  of 
pre-  and  post-booking  diversion 
program  models  for  individuals  with  co- 
occurring  disorders? 

Secondary  goals  of  the  collaborative 
program  are  to  document  and  evaluate 
established  police  diversion  and 
criminal  justice  intervention  programs 
in  order  to  determine: 

•  To  what  extent  diversion  affects 
public  safety  as  measured  by  criminal 
recidivism? 

•  What  is  the  relative  impact  of 
specific  components  of  the  various 
diiversion  models? 

•  What  are  the  direct  costs  of  the 
intervention? 

•  What  individual  characteristics  are 
related  to  intervention  effectiveness? 

•  Priorities:  None. 

•  Eligible  Applicants:  For  Project 
Sites:  Public  entities,  including  State 
and  local  government  agencies, 
communities,  cities,  federally 
designated  Indian  tribes  and  Indian 
organizations,  and  domestic  private 
nonprofit  and  for-profit  organizations 
are  eligible  to  apply.  Entities  that  are 
interested  in  beginning  new  programs 
are  not  eligible  to  apply  imder  this 
announcement.  Existing  contracts  or 
memoranda  of  agreement  or  letters  of 
commitment  bom  each  partner  agency/ 
provider  are  also  required.  Each 
appUcant,  if  not  the  criminal  justice 
system  itself,  must  include  the  criminal 
justice  system  as  a  partner.  This 
partnership  will  ensure  that  the  entity 
primarily  responsible  for  the 
management  and  disposition  of  criminal 
cases  will  be  intimately  involved  in  the 
project. 

For  Coordinating  Center.  Applications 
may  be  submitted  by  public 
organizations,  such  as  units  of  State, 
county,  or  other  local  governments,  and 
by  domestic  private  nonprofit  and  for- 
profit  organizations.  PubUc  entities 
include  federally  designated  Indian 
tribes  and  tribal  organizations. 
Communities  (i.e.,  cities,  towns, 
coimties,  boroughs,  parishes,  or 
equivalent  local  governments)  are 
eligible  to  apply.  Private  entities  include 
those  organized  as  not-for-profit 
community-based  organizations, 
colleges,  universities  and  consmner 
operated  organizations. 

AppUcants  may  apply  for  either  a 
Study  Site  or  the  Coordinating  Center, 
but  not  both. 

•  Cooperative  Agreements/ Amounts: 
Approximately  S6  million  dollars  will 
be  available  to  support  10-14  project 
Study  Sites  and  one  Coordinating 
Center  in  FY  1997.  The  amount  of  all 
awards,  including  the  Coordinating 
Center,  will  range  from  $350,000  to 
$500,000.  Actual  funding  levels  will 


depend  on  the  availability  of 
appropriated  fimds. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

•  Program  Contact:  For  programmatic 
or  technical  assistance  contact: 

Neal  B.  Brown,  M.P.A.,  Chief,  or  Mary 
L.  Westcott,  Ph.D.,  Community 
Support  Programs  Branch,  Division  of 
Knowledge  Development  and  Systems 
Change,  Center  for  Mental  Health 
Services,  SAMHSA,  5600  Fishers 
Lane,  Room  llC-22,  Rockville, 
Maryland  20857,  301-443-3653. 

Susan  Salasin,  Director  of  Mental  Health 
and  Criminal  justice  Program,  Special 
Programs  Development  Branch, 
Division  of  Program  Development, 
Special  Populations  and  Projects, 
Center  for  Mental  Health  Services, 
SAMHSA,  5600  Fishers  Lane,  Room 
18C-05,  Rockville,  Maryland  20857, 
(301)  443-7790. 

Patricia  Rye,  J.D.,  M.S.W..  Systems 
Integration  and  Development  Branch, 
Division  of  Practice  and  Systems 
Integration,  Center  for  Substance 
Abuse  Treatment,  SAMHSA, 
Rockwall  II,  7th  floor,  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
(301)  443-6256. 

•  Grants  Management  Contact:  For 
business  management  assistance 
contact:  LouEllen  Rice,  Division  of 
Grants  Management,  OPS,  SAMHSA, 
Parklawn  Building,  Room  Number  15C- 
05,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-4456. 

•  Application  Kits:  Application  Kits 
are  available  from:  Knowledge  Exchange 
Network  (KEN),  P.O.  Box  42490, 
Washington,  DC  20015,  Voice:  (800) 
789-2647,  TTY:  (301)  443-9006,  FAX: 
(301)  984-8796. 

The  full  text  of  the  GFA  only  is 
available  electronically  via  the  CMHS' 
World  Wide  Web  Home  Page  (http:// 
www.mentalhealth.org);  and  the  CMHS 
KEN  Bulletin  Board  (800-790-2647). 

4.2.2    Cooperative  Agreements  for 
Managed  Care  and  Adolescents 

•  Application  Deadline:  April  11, 
1997. 

•  Purpose:  This  program  is  to 
enhance  knowledge  about  how  different 
managed  care  models  in  the  public 
section  affect  the  provision  of  substance 
abuse  (alcohol  and  other  drugs) 
treatment  services  for  adolescents,  ages 
12-18.  This  is  a  re-issuance  of  a 
previous  Guidance  for  Applicants  (GFA) 
that  focused  on  managed  care  for  adults 
who  are  substance  abusers,  individuals 
with  severe  mental  illness,  and 
categorically-eligible  women  and 
children.  This  new  GFA  includes 
adolescent  substance  abusers  who  in 
addition  may  be  involved  with  the 


juvenile  justice  system  and/or  may  be 
receiving  services  in  the  mental  health 
system. 

The  purpose  of  this  cooperative 
agreement  program  is  to  generate 
knowledge  on: 

•  The  types  of  substance  abuse 
treatment  services  that  are  provided  in 
managed  care  environments  for 
adolescents  who  are  eligible  for 
treatment  in  a  publicly-funded 
adolescent  substance  abuse  treatment 
program;  and 

•  The  effects  of  managed  care  on  the 
use,  cost,  and  outcomes  of  substance 
abuse  treatment  services  for  high- 
priority,  publicly-funded  (in  the  Welfare 
system,  Medicaid,  etc.)  adolescents. 

Applications  are  being  solicited  for 
Study  Sites  to  conduct  an  investigation 
on  a  single  well-defined  approach  to 
managed  care  for  the  provision  of 
substance  abuse  treatment  services  and 
to  collaborate  with  other  program 
participants  within  this  population  and 
across  populations  in  developing 
generalized  findings  across  sites. 

An  application  is  also  being  solicited 
from  the  Human  Services  Research 
Institute  (HSRI)  to  serve  as  the 
Coordinating  Center  for  this  program. 

The  following  types  of  questions 
should  be  considered  by  applicants: 

•  What  is  the  impact  of  managed  care 
on  utilization,  outcomes  and  costs  for 
substance  abuse  treatment  of 
adolescents?  Does  the  impact  vary  for 
important  subgroups  within  the  target 
population  (e.g.,  racial/ethnic  minority 
populations,  adolescents  involved  with 
the  juvenile  justice  system,  dually 
diagnosed  adolescents,  adolescents  with 
physical  and/or  mental  disabilities]? 

•  What  is  the  experience  of  providers, 
families,  and  adolescent  consumers 
with  managed  care  plans,  e.g.,  how 
satisfied  are  they  with  their  managed 
care  plans? 

•  Are  there  different  patterns  of 
services  provided  to  adolescent 
enrollees  under  managed  care 
arrangements  than  in  fee-for-service 
plans?  For  example,  are  there 
differences  in  the  early  intervention, 
rehabilitation,  or  wrap  around  services 
being  provided  to  adolescents? 

•  Are  there  differences  in  contacts 
with  the  juvenile  justice  system  and  use 
of  mental  health  services  for  adolescent 
enrolles  imder  managed  care 
arrangements  than  in  fee-for-service 
plans? 

These  questions  should  all  be 
addressed  relative  to  the  experiences  of 
some  comparison  group. 

Across  Study  Sites,  additional 
questions  should  be  considered. 

•  Priorities:  The  managed  care  plan  to 
be  studied  must  already  be  in  place  and 
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in  full  operation  for  the  selected  target 
population.  That  is,  applicants  must  be 
engaged  in,  or  have  a  binding  agreement 
with,  an  operational,  fully  fimded 
managed  care  program.  GSAT  is 
interested  in  examining  whether  some 
strategies  for  organizing  providers  are 
better  than  others.  At  a  minimum, 
applicants  must  document  access  (either 
directly  or  through  a  formal  written 
agreement)  to  a  comparison  group  of 
publicly-funded  adolescent  clients 
receiving  substance  abuse  treatment 
services  in  a  non-managed  care 
environment. 

•  Eligible  Applicants:  AppUcations 
for  Study  Sites  may  be  submitted  by 
organizations,  such  as  units  of  State, 
county  or  local  governments,  and  by 
domestic  private  nonprofit  and  for- 
profit  organizations  such  as  community- 
based  organizations,  universities, 
colleges  and  hospitals. 

Eligibility  for  me  Coordinating  Center 
has  been  limited  to  Human  Services 
Research  Institute  (HSRI).  HSRI  is  in  a 
imique  position  to  operate  the 
Coordinating  Center  described  in  this 
announcement.  As  the  current 
Coordinating  Center  for  SAMHSA's 
Managed  Care  for  Vulnerable 
Populations  study,  HSRI  has  worked 
collaboratively  with  current  grantees  on 
design  issues  and  common  protocols 
within  and  across  populations, 
developed  a  managed  care  t)rpology, 
developed  data  coUection  and 
verification  processes  that  ensure  the 
quality  of  data,  assisted  grantees  in 
redesigning  plans  as  necessary,  and  has 
in  place  a  structure  for  data  analysis  and 
report  writing.  HSRI  will  integrate  the 
new  adolescent  Study  Sites  into  this 
ongoing  process. 

It  is  cntical  to  CSAT  and  SAMHSA 
that  the  new  projects  for  managed  care 
and  adolescent  substance  abusing 
populations  be  integrated  into  the 
existing  study  in  a  short  period  of  time. 
In  order  for  cross-site  analyses  to  benefit 
from  the  data  and  information 
developed  by  the  new  projects,  grantees 
will  need  to  receive  guidance  and 
technical  assistance  in  developing  study 
designs,  sampling  plans,  and  data 
collection  and  verification  processes 
that  mirror  the  existing  study.  A 
typology  for  the  characterization  of  the 
managed  care  interventions  at  each  site 
has  been  under  formulation  by  HSRI 
and  the  existing  grantees.  The  new 
adolescent  projects  will  be  at  a 
significant  disadvantage  if  they  are  not 
able  to  utihze  the  fiamework  and 
methodologies  that  have  already  been 
developed.  Because  of  the  crucial  short 
tlmefraine  involved,  and  because  HSRI 
has  been  central  in  the  development  of 
the  ciurent  Managed  Care  for 


Vulnerable  Populations  study,  they  are 
the  only  organization  that  can  meet  the 
requirements  for  integrating  the  new 
adolescent  projects  into  the  already 
ongoing  process. 

•  Cooperative  Agreements/ Amoimts: 
It  is  estimated  that  approximately  $3 
milUon  will  be  available  to  support  5- 
6  Study  Site  awards  and  one 
Coordinating  Center  in  FY  1997.  Each 
Study  Site  cooperative  agreement  is 
estimated  to  be  approximately  $450,000 
per  year  in  total  costs.  The  Coordinating 
Center  award  is  estimated  to  be 
approximately  $300,000  per  year  in  total 
costs.  Actual  funding  levels  will  depend 
on  the  availability  of  appropriated 
funds. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

•  Program  Contact:  For  programmatic 
or  technical  assistance  contact: 
Janice  Berger,  ACSW,  MPH,  Program 

Analyst,  Office  of  Managed  Care 
Center  for  Substance  Abuse 
Treatment.  SAMHSA,  Rockwall  n,  7th 
Floor,  (301)  443-6534;  or 
Mady  Chalk,  Ph.D.,  Director,  Office  of 
Managed  Care,  Center  for  Substance 
Abuse  Treatment,  SAMHSA, 
Rockwall  IT,  6th  Floor,  (301)  443-8796 

•  Grants  Management  Contact:  For 
business  management  assistance 
contact:  Ms.  Peggy  Jones,  CKvision  of 
Grants  Management,  GPS,  SAMHSA, 
Rockwall  n,  6th  Floor,  (301)  443-9360. 

The  mailing  address  for  all  of  the 
above  individuals  is  5600  Fishers  Lane, 
Rockville,  Maryland  20857 

•  AppUcation  Kits:  Application  kits 
are  available  from:  National 
Clearinghouse  for  Alcohol  and  Drug 
Information.  P.O.  Box  2345,  Rockville, 
MD  20847-2345,  (800)  729-6686. 

5.  Public  Health  System  Reporting 
Requirements 

The  Public  Health  System  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  applications 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Community-based  nongovernmental 
service  providere  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  ttf  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  simimary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 


(1 )  A  description  of  the  ptopulation  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  a  particular  FY  1997  activity 
described  above  is/is  not  subject  to  the 
PubUc  Health  System  Reporting 
Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  fadUty)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Specific  application  guidance 
materials  may  include  more  detailed 
guidance  as  to  how  a  Center  will 
implement  SAMHSA's  policy  on 
promoting  the  non-use  of  tobacco. 

7.  Executive  Order  12372 

Applications  submitted  in  response  to 
all  FY  1997  activities  listed  above  are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  Part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
apphcation(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
apphcant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Extramural  Activities  Review, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
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Building,  Room  17-89,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  February  4. 1997. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
(FR  Doc.  97-3194  Filed  2-7-97;  8:45  am) 
■UMQ  oooc  4i<a-ao-p 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife,  Interior. 
ACTION:  Notice  of  permits  issued. 

SUMMARY:  Notice  is  hereby  given  that 
between  January  1  and  December  31. 
1996,  Region  1  of  the  U.S.  Fish  and 
Wildlife  Service  issued  the  following 
permits  pursuant  to  section  10(a)(1)(A) 


of  the  Endangered  Species  Act  of  1973, 
as  amended  (Act)  for  take  or  interstate 
commerce  of  endangered  species  for 
scientific  purposes  or  to  eiihance  the 
propagation  or  survival  of  the  affected 
species.  Each  permit  was  issued  only 
after  it  was  determined  that  the 
application  was  submitted  in  good  faith, 
and  was  consistent  with  the  Act  and 
appUcable  regulations. 


Name 


Giteon  &  Skordal  Wetlands  Consultants 

Dr.  Rudolph  Mattoni  .„ 

Mary  V.  Price  ■• — 

Df.  Sonja  I.  Yoerg ~ 

Tieoa  Madre  Consultanis  ~ .— 

Hydrozoology  - • 

Daniel  E.  Varland 

CWtord  M.  Anderson  

Pacific  Southwest  Bidogtcal  Services 

Assistant  Regional  Director-Ecological  Services,  Region,  U.S.  Feh  and  WikSife  Service 

Idaho  Power  Company  : 

Mark  A.  Holmgren - - 

Richard  D.  Friesen „ -. 

William  Haas 

Dr.  Phillip  Bryteki „ „ - 

Resource  Management  Interrtational,  Inc 

Harmsworth  Associates  ~ 

Dr.  Phiip  Behrends  .~ _ 

Scott  Trerrxx „ - <>. 

Elaine  K.  Hardhig-Smith » 

Robin  CtHjrch  ™. 

Michael  W.  SkenfieW 

Dr.  Leroy  McClenaghan — 

Kimberty  MHIer - 

Franklin  Grass 

Robert  Hamilton ~ - 

Chris  Witeox  

Califomia  Department  of  Transportation 

Thomas  Leslie 

Kem  River  Research  Center 

Peter  Famolaro  

Michelle  Caruaru ~ 

Peter  H.  Btoom ~ ~ 

H.  T.  Harvey  and  Associates ~~ 

Resource  Conservation  District  of  the  Santa  Monica  Mountains ~ 

Ingri  Quon  

Willam  J.  Vanherweg  - 

Kootenai  Tribe  of  klaho 

Anita  Hayworth -... 

Brock  Ortega ^^....„« _~. 

HaroWWier 

Jeffrey  Wells » 

Lisa  Embree ~. 

Julie  Vanderwier 

Sorwma  County  Water  Agency  

Bureau  of  Land  Management.  Las  Vegas  District ~ 

Michael  Dote  Bumgardrwr  ~.... 

Scott  Cameron  

Pruett,  Lawrence,  &  Associates  — 

Rosemary  Ann  Thompson ~ 

Mark  Webb 

Peregrine  Fund,  Incorporated 

Santa  Barbara  Museum  of  Natural  History ~ 

Dr.  Douglas  Kelt 

Dr.  Clifford  Morden 

Kathleen  Keane .^.... . ~.... .. — 


Permit 

Issuance 

No. 

date 

795935 

1/30«6 

685022 

2/9/96 

802453 

3/6/96 

803610 

3/7/96 

785108 

4/29/96 

796280 

5«0«6 

790136 

5/20196 

793646 

5/24/96 

778100 

5/28/96 

702631 

6/17/96 

799558 

6/19/96 

814216 

713/96 

775869 

7/10/96 

779910 

7/16/96 

787041 

7/16/96 

677215 

7/17/96 

810768 

7/17/96 

756268 

7/17/96 

787716 

7/17/96 

802445 

7/25/96 

812206 

7/25«6 

798015 

7/25«6 

809230 

7/31/96 

802447 

8/2/96 

766018 

8/2/96 

799557 

8«/96 

797259 

6/9/96 

783010 

8/9/96 

781384 

8/9/96 

801821 

8/9/96 

813431 

8/9/96 

810193 

8/12/96 

787376 

8/14/96 

797267 

8/14/96 

811188 

8/19/% 

812740 

8/19/96 

787644 

8/21/96 

798744 

8/23/96 

781084 

8/29/96 

813545 

8/29/96 

813548 

8/29/96 

780565 

8/30/96 

780692 

8/30/96 

812792 

8/30/96 

808241 

9/6/96 

811081 

9/6/96 

785564 

9/6/96 

808242 

9/20/96 

746284 

9/26/96 

815144 

10/4/96 

794783 

1W7/96 

686387 

10/7/96 

799679 

^  OR  196 

816204 

10/10/96 

811049 

10/21/96 

787484 

10/21/96 
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PhWp  Unitt 

Claude  Edwards  .„ 
Or.  Rudolf  Malloni 
Cynthia  Jones 


Michael  Brandman  Associates 

Dr.  Camm  C.  Swift 

East  Bay  Regional  Pa*  District 

BlO/West,  Incorporated 

Center  for  Marine  Biotechnology 

Paul  Scheerer 

Amy  Leverett 

Nancy  Rena  Siepel 

David  Germano 

Center  for  Conservation  Biology 

jarnes  ureaves 

Charies  J.  Striplen 

CaHfomla  Desert  Studies  Consortium 

Pismo  Dunes  State  Vehicular  Recreation  Area . 


Na 


813775 
814215 
686022 
811615 
782274 
793644 
817400 
808232 
782701 
818627 
818321 
817991 
749872 
810376 
769931 
795288 
798025 
815214 


6003 


Issuance 


1(V21/S6 
1(V21/96 
1(V21/96 
11/1/96 
11/8/96 
11/15/96 
11/15/96 
11/15/96 
11/20«6 
11/20/96 
12/9/96 
12/12/96 
12/12/96 
12/16«6 
12/16/96 
12/17/96 
12/17/96 
12/17/96 


FOft  FUimCR  INFORMA-nON  CONTACT: 
Jennifer  Frie,  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  Division  of 
Consiiltation  and  Conservation 
Planning.  911  N.E.  11th  Avenue, 
Portland.  Oregon  97232-4181 
(Telephone:  503-231-2063;  FAX:  503- 
231-«243). 

Dated:  February  3, 1997. 

Thmnat ;.  Dwyer, 

Deputy  Regional  Director,  Region  1,  Portland, 
Oregon. 

IFR  Doc  97-3182  Filed  2-7-^7;  8:45  am] 


Notice  of  Receipt  of  Application  for 
EiHlangered  Speelee  Pennit 

The  following  applicants  have 
applied  for  permits  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.): 

PRT-824723 

Applicant:  Dr.  Reed  Bowman,  Archbold 
Biological  Station.  Lake  Placid,  Florida 

The  applicant  requests  a  permit  to 
take  (capture,  band,  conduct  population 
surveys,  translocate,  and  aiigment  cavity 
trees)  the  endangered  red-cockaded 
woodpecker,  Picoides  borealis.  and  to 
take  (captiire.  band,  and  temporarily 
retain  for  metabolic  research)  the 
threatened  Florida  scrub  jay, 
Aphelocoma  coenilescens  coemlescens, 
tluvughout  the  species'  ranges  at  Avon 
Park  Air  Force  Range,  Polk  and 
Highland  Counties.  Florida,  and  in 
Brevard  County,  Florida  for  the  purpose 
of  enhancement  of  survival  of  these 

SpGOBSa 


PRT-824727 

Applicant:  Dr.  Oscar  Fung,  Geoi]gia  Southern 
University,  Statesboro,  Georgia 

The  applicant  requests  a  pennit  to 
take  (harass,  specimens  captured  by 
previously  authorized  permittees  in 
order  to  sample  blood  for  endoparasites, 
and  harass  in  order  to  collect 
ectoparasites  from  nest  cavities  after  the 
yoimg  have  fledged]  the  endangered 
red-cockaded  woodpecker,  Picoides 
borealis.  throughout  the  species  range  at 
Fort  Stewart,  Chatham,  Liberty,  Long. 
Bryan,  Tattnall,  and  Evans  Counties. 
Georgia  for  the  purpose  of  enhancement 
of  survival  of  the  species. 
PRT-824729 

Applicant:  D.  Patrick  Ferral,  Ferral 
Environmental  Services  Inc.,  Camden, 
South  Carolina 

The  applicant  requests  a  permit  to 
take  (capture  and  harass  for  banding, 
translocation,  and  nest  cavity 
augmentation)  the  endangered  red- 
cockaded  woodpecker,  Picoides 
borealis,  throughout  the  species  range  in 
North  Carolina.  South  Carolina,  Georgia. 
Florida.  Alabama.  Texas,  and  Louisiana 
for  the  purpose  of  enhancement  of 
survival  of  the  species. 

Written  data  or  comments  on  these 
applications  should  be  submitted  to: 
Regional  Pennit  Biologist,  U.S.  Fi^  and 
Wildlife  SOTvice,  1875  Centiuy 
Boulevard.  Suite  200,  Atlanta,  Georgia 
30345.  All  data  and  comments  must  be 
received  by  March  12, 1997. 

Documents  and  other  information 
submitted  with  these  appUcatioos  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  to  the 
following  office  within  30  days  of  the 
date  of  pubhcation  of  this  notice:  U.S. 


Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  Georgia 
30345  (Attn:  David  Dell,  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax:  404/679-7081. 

Dated:  January  31. 1997. 

C  Meaty  HakoBb. 

Acting  Regional  Director,  Region  4,  Atlanta, 
Geoigia. 

(FR  Doc.  97-3181  Filed  2-7-97;  8:4S  am) 


Bureau  Of  Land  Management 

tNV-W1-1430-01:  N-23262.  M-«274,  H- 
23275,  N-23278] 

Termlnatton  of  Deeert  Land  Entry 
Claeeiflcation;  Nevada 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  action  terminates  the 
desert  land  classification  dated  July  23, 
1987,  for  N-23262.  N-23274.  N-23275. 
and  N-23276.  The  land  will  be  opened 
to  the  operation  of  the  pubUc  land  laws, 
including  location  and  entry  tmder  the 
mining  laws. 

EFFECTIVE  DATE:  March  12. 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dermis  J.  Samuelson,  BLM  Nevada  State 
OfGce,  P.O.  Box  12000.  Reno,  Nevada 
89520,  702-785-6532. 
SUPPLEMENTARY  MFDRMATION:  The  desert 
land  classification  for  N-23262,  N- 
23274.  N-23275.  and  N-23276  was 
made  on  July  23, 1987,  pursuant  to 
Section  7  of  the  Taylor  Grazing  Act  (43 
U.S.C,  et.  seq.).  When  entry  to  the  land 
was  allowed,  the  land  became 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  location  and  entry 
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under  the  mining  laws.  All  four  entries 
failed  to  file  the  first  year  annual  proof 
as  required  and  the  entries  were 
canceled  by  decision  dated  August  7, 
1996. 

Pursuant  to  Section  7  of  the  Taylor 
Grazing  Act  (43  U.S.C.,  et.  seq.).  the 
desert  land  classification  for  N-23262. 
N-23274,  N-23275.  and  N-23276.  that 
was  made  on  July  23. 1987,  is  hereby 
terminated  for  the  following  described 
land: 

Mount  Diablo  Meridian,  Nevada 

T.  29  N.,  R.  55  E.. 

Sec.  11.  NMi  (N-23276); 

Sec  11.  S»/i  (N-23262); 

Sec  12.  N'/^  (N-23275); 

Sec  12,  S«/i  (N-23274). 

The  area  described  contains  1,280  acres  in 
Elko  County. 

1.  At  9  a.m.  on  March  12, 1997,  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
appUcable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
12, 1997,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

2.  At  9  a.m.  on  March  12, 1997,  the 
land  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
vtrithdrawals.  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  January  22, 1997. 
William  K.  Stowen. 

Lands  Team  Lead. 

(FR  Doc  97-3145  Filed  2-7-97;  8:45  am] 

MLLMGCOOC  4310-HC-P 


PDI-29331] 

Notice  Of  Action;  Amendment  of  the 
Little  Lost-Birch  Creek  Management 
Framework  Plan  (MFPyNottce  of  Realty 
Action  (NORA).  Direct  Sale  of  Publto 
Land  in  Butte  County,  ID 

agency:  Bureau  of  Land  Management, 
Interior. 

NOTICE:  Notice  is  hereby  given  that  the 
BLM  has  amended  the  Idaho  Falls 
District's  Little  Lost-Birch  Creek  MFP  to 
allow  for  direct  sale  of  60  acres  of  public 
land  to  Butte  County. 
SUMMARY:  The  following  described  lands 
have  been  examined  and  through  the 
public  supported  land  use  planning 
process  have  been  determined  to  be 
suitable  for  direct  sale  to  Butte  Coimty 
pursuant  to  Section  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  (43  U.S.C.  1716). 

T.  5  N.,  R.  29  E,  BM 

Sec.  4,  NViNW'/iSWV«. 

N'/tS'/iNWV4SWV4; 
Sec.  5.  N»ANEV4SEV4,  NViSV2NEV4SE'/4; 

The  purpose  of  this  land  sale  is  to 
allow  Butte  Coimty  the  opportimity  to 
acquire  public  land  in  the  vicinity  of  the 
county's  Howe  Landfill  including  Butte 
County's  current  landfill  operation.  Sale 
of  the  land  would  serve  important 
public  objectives  for  Butte  County. 

The  land  patent,  when  issued,  woiild 
contain  a  reservation  to  the  United 
States  for  ditches  and  canals. 
SUPPLEMENTARY  INFORMATION:  Detailed 
information  concerning  the  conditions 
of  the  direct  sale  can  be  obtained  by 
contacting  Bruce  Bash,  Realty 
Specialist,  at  (208)  524-7521.  Upon 
publication  of  this  notice  in  the  Federal 
Regiiter,  the  land  described  above  will 
be  segregated  from  appropriation  imder 
the  public  land  laws,  including  the 
mining  laws,  except  for  the  sale 
provisions  of  FLPMA. 

Planmng  Protest 

Any  party  who  participated  in  the 
plan  amendment  and  is  adversely 
affected  by  the  amendment  may  protest 
this  action  only  as  it  affects  issues 
submitted  for  the  record  during  the 
planning  process.  The  protest  shall  be  in 
writing  and  filed  with  the  Director 
(480),  Biueau  of  Land  Management, 
Resources  Planning  Team,  1849  "C" 
Street,  N.W.,  Washington,  D.C.,  20240, 
within  30  days  of  publication  of  this 
notice. 

Land  Sale  Comments 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the  land 


sale  to  Joe  Kraayenbrink,  Acting  Area 
Manager,  Bureau  of  Land  Management, 
Big  Butte  Resource  Area,  1405  Hollipark 
Dr.,  Idaho  Falls,  Idaho  83401. 
Objections  will  be  reviewed  by  the  BLM 
Idaho  Falls  District  Manager  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  planning 
protests  or  objections  regarding  the  land 
sale,  this  realty  action  will  become  the 
final  determination  of  the  Department  of 
the  Interior  and  the  planning 
amendment  will  be  in  effect. 

Dated:  January  27, 1997. 
Joe  Kraayenbrink, 

Acting  Aiea  Manager,  Big  Butte  Resource 
Area. 

[PR  Doc.  97-3201  Filed  2-7-97;  8:45  am) 
BILUNG  COOE  WIO-OO-P 


[CA-01 0-1 220-00] 

■Meeting  of  the  Central  California 
Resource  Advisory  Council 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Meeting  of  the  Central 
California  Resoiuce  Advisory  Council. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(sec.  309),  the  Bureau  of  Land 
Management  Resource  Advisory 
Council  for  central  California  will  meet 
in  Bakersfield,  California. 
DATES:  February  21-22, 1997. 
addresses:  Four  Points  Sheraton  Hotel, 
5101  California  Street,  Bakersfield. 
supplementary  information: 
The  12  member  Central  California 
Resotirce  Advisory  Coimcil  is  appointed 
by  the  Secretary  of  the  Interior  to  advise 
the  Bureau  of  Land  Management  on 
public  land  issues.  The  Council  will 
meet  on  Friday  and  Saturday,  February 
21  and  22, 1997  beginning  at  8:00  a.m. 
both  days  to  discuss  the  BLM  recreation 
program.  There  will  be  a  field  trip  to 
Keysville  on  the  Kern  River  on  Friday 
afternoon,  February  21,  and  a  public 
comment  period  beginning  at  1  p.m. 
Saturday,  February  22.  The  public  may 
discuss  any  public  land  issue  during  the 
public  comment  period,  and  written 
comments  will  be  accepted  diuing  the 
meeting  or  at  the  address  below.  The 
entire  meeting  is  open  to  the  public. 
Anyone  wishing  to  take  part  in  the  field 
trip  must  provide  their  own 
transporation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive,  Bakersfield,  CA  93308, 
telephone  805-391-6010. 


UMI 


Dated:  January  31, 1997. 
Rod  FellowB. 
District  Manager. 

[FR  Doc.  97-3202  Filed  2-7-97;  8:45  am] 
MLUNQ  OOOC  4310-4e-M 
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pi>-«57-143(MW) 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat,  in  5  sheets,  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  January  29, 1997. 

The  plat,  in  5  sheets,  representing  the 
dependent  resurvey  of  portions  of  the 
subdivisional  lines,  certain  segregation 
and  mineral  siuveys  in  sections  17, 18, 
19,  20,  21,  and  29,  and  the  subdivision 
of  section  20,  the  subdivision  of  section 
19,  and  correcting  geographic 
coordinate  values  for  certain  comers  as 
shown  in  the  field  notes  approved  July 
18, 1995,  T.  48  N.,  R.  2  E.,  Boise 
Meridian,  Idaho,  Group  No.  859,  was 
accepted  Juiuary  29, 1997. 

This  siuvey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquires  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Biu«au  of  Land  Management, 
1387  S.  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  January  29, 1997. 
DuaiM£.01aen, 

Chief,  Cadastral  Surveyor  for  Idaho. 
(FR  Doc.  97-3203  Filed  2-7-97^8:45  am] 
BNJJNQ  CODE  431 0-OO-M 


Bureau  of  Redamation 

Quarterly  Status  Report  of  Water 
Service  and  Repayment  Contract 
Negotiations 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  31, 1996,  and 
contract  actions  that  have  been 
completed  or  discontinued  since  the  last 
publication  of  this  notice  on  October  28, 
1996.  From  the  date  of  this  publication, 
futiire  quarterly  notices  during  this 
calendar  year  will  be  limited  to 
modified,  new,  completed  or 
discontinued  contract  actions.  This 
annual  notice  should  be  used  as  a  point 
of  reference  to  identify  changes  in  future 
notices.  This  notice  is  one  of  a  variety 
of  means  used  to  inform  the  public 
about  proposed  contractual  actions  for 


capital  recovery  and  management  of 
project  resources  and  Cadhties. 
Additiomil  Bureau  of  Reclamation 
(Reclamation)  announcements  of 
individual  contract  actions  may  be 
published  in  the  Federal  Regiater  and  in 
newspapers  of  general  circulation  in  the 
areas  determined  by  Reclamation  to  be 
affected  by  the  proposed  action. 
Annoimcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandiuns,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
The  pubUc  participation  pnx^ures  do 
not  apply  to  proposed  contracts  for  sale 
of  siuplus  or  interim  irrigation  water  for 
a  term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  contract  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act 
ADDRESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alonzo  Knapp,  Manager,  Reclamation 
Law,  Contracts,  and  Inpayment  Office, 
Bureau  of  Reclamation,  PO  Box  25007, 
Denver,  Colorado  80225-0007; 
telephone  303-236-1061  extension  224. 
SUPPLEMENTARY  INFORMATION:  Purauant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
43  CFR  426.20  of  the  rules  and 
regulations  published  in  52  FR  11954, 
Apr.  13, 1987.  Reclamation  will  pubUsh 
notice  of  the  proposed  or  amendatory 
contract  actions  for  any  contract  for  the 
delivery  of  project  water  for  authorized 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution. 
Pursuant  to  the  "Final  Revised  Public 
Participation  Procedures"  for  water 
resource-related  contract  negotiations, 
published  in  47  FR  7763,  Feb.  22. 1982, 
a  tabulation  is  provided  of  all  proposed 
contractual  actions  in  each  of  the  five 
Reclamation  regions.  Each  proposed 
action  is,  or  is  expected  to  be,  in  some 
stage  of  the  contract  negotiation  process 
in  1997.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary  of  the 
Interior,  or  purauant  to  delegated  or 
redelegated  authority,  the  Commissioner 
of  Reclamation  or  one  of  the  regional 
diracton.  In  some  instances, 


congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
RiBclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  pubhc  purauant 
to  the  terms  and  procediues  of  the 
Freedom  of  Information  Act  (80  Stat   • 
383),  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate  regional 
officials  at  the  locations  and  within  the 
time  limits  set  forth  in  the  advance 
public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
siunmarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  projxised 
contracts  may  be  obtained  from  the 
appropriate  regional  director  or  his 
designated  public  contact  as  they 
become  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  regional  director  shall 
determine  whether  repubUcation  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
pubhc  interest  which  has  been 
expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
regional  director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
pubhc  notice. 

Acronym  D^nitions  Used  Herein 

(BCP)    Boulder  Canyon  Project 
(CAP)    Central  Arizona  Project 
(CUP)    Central  Utah  Project 
(CVP)    Centi^l  Valley  Project 
(CRSP)    Colorado  River  Storage  Project 
(D&MC)    Drainage  and  Minor 

Construction 
(FR)    Federal  Register 
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(IDD)    Irrigation  and  Drainage  District 
(ID)    Irrigation  District 
(M&I)    Municipal  and  Industrial 
(O&M)    Operation  and  Maintenance 
(P-SMBP)    Pick-Sloan  Missouri  Basin 

Program 
(R&B)    Rehabilitation  and  Betterment 
(PPR)    Present  Perfected  Right 
(RRA)    Reclamation  Reform  Act 
(NEPA)    National  Environmental  Policy 

Act 
(SRPA)    Small  Reclamation  Projects 

Act 
(WCUA)    Water  Conservation  and 

Utilization  Act 
(WD)    Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  1150  North  Curtis  Road, 
Boise,  Idaho  8370&-1234,  telephone 
208-378-5346. 

1.  Irrigation,  M&I,  and  Miscellaneous 
Water  Users;  Columbia  Basin,  Crooked  - 
River,  Deschutes,  Minidoka,  Rathdnmi 
Prairie,  Rogue  River  Basin,  and  Umatilla 
Projects;  Idaho,  Oregon,  and 
Washington:  Temporary  or  interim 
repayment  and  water  service  contracts 
for  irrigation  or  M&I  use  to  provide  up 
to  10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

2.  Rogue  River  Basin  Water  Users, 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $8  per  acre-foot 
per  annum. 

3.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon:  Water 
service  contracts;  $8  per  acre-foot  per 
annum. 

4.  Clark  and  Edwards  Canal  and 
Irrigation  Company,  Enterprise  Canal 
Company,  Ltd.,  Lenroot  Canal 
Company,  Liberty  Park  Canal  Company, 
Parsons  Ditch  Company,  Poplar  ID, 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Jimiper  Flat  ID, 
Wapinitia  Project,  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

5.  Bridgeport  ID,  Chief  Joseph  Dam 
Project,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

6.  Ochoco  ID  and  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  Dam. 

7.  Sidney  Irrigation  Cooperative, 
Willamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet. 

8.  Douglas  County.  Milltown  Hill 
Project.  Oregon:  SRPA  loan  repayment 


contract;  proposed  combination  loan 
and  grant  obUgation  of  approximately 
$31  million. 

9.  Palmer  Creek  Water  District 
Improvement  Company.  Willamette 
Basin  Project,  Oregon:  Irrigation  water 
service  contract  for  approximately 
13.000  acre-fieet. 

10.  U.S.  Fish  and  Wildlife  Service, 
Boise  Project,  Idaho:  Irrigation  water 
service  contract  for  the  use  of 
approximately  200  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir.  Water  to  be  used  on  crops  for 
wildlife  mitigation  purposes. 

11.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Long-term  municipal  water 
service  contract  for  provision  of 
approximately  125  acre-feet  annually 
from  the  project  water  supply  to  the  city 
of  Madras. 

12.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon:  Two 
water  service  contracts  for  the  exchange 
of  up  to  225  acre-feet  of  water  for 
diversion  above  project  reservoirs. 

13.  Lewiston  Orchards  ID,  Lewiston 
Orchards  Project,  Idaho:  Repayment 
contract  for  reimbursable  cost  of  dam 
safety  repairs  to  Reservoir  "A." 

14.  North  Unit  ID,  Deschutes  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Wickiup  Dam. 

15.  Stanfield  and  Westland  IDs  and  69 
individual  contractors,  Umatilla  Project, 
Oregon:  Repayment  contracts  for 
reimbursable  cost  of  dam  safety  repairs 
to  McKay  Dam. 

16.  North  Unit  ID.  Deschutes  Project, 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  convey  nonproject 
water. 

17.  South  Boise  Mutual  Irrigation 
Company,  Ltd.,  and  United  Water  Idaho. 
Boise  Project,  Idaho:  Agreement 
amending  contracts  to  approve  the 
acquisition  and  municipal  use  of 
Anderson  Ranch  Reservoir  water  by 
United  Water  Idaho,  and  the  transfer  of 
Luck  Peak  Reservoir  water  to  the  United 
States. 

18.  Baker  Valley  ID,  Baker  Project. 
Oregon:  Warren  Act  contract  with  cost 
of  service  charge  to  allow  for  use  of 
project  facilities  to  store  nonproject 
water. 

19.  Okanogan  ID,  Okanogan  Project, 
Washington:  Safety  of  dams  contract  to 
repay  districts'  share  of  cost  to  install  an 
Eai\y  Warning  System. 

20.  Rogue  River  Valley  and  Medford 
IDs,  Rogue  River  Basin  Project,  Oregon: 
Safety  of  dams  contract  to  repay  each 
districts'  share  of  cost  to  repair  Fish 
Lake  Dam. 

21.  Henniston,  Stanfield.  Westland, 
and  West  Extension  IDs.  Umatilla 


Project,  Oregon:  Temporary  contracts  to 
provide  water  service  for  1997  to  lands 
lying  outside  of  their  boimdaries. 

22.  Burley  ID,  Minidoka  Project. 
Idaho:  Warren  Act  contract  with  cost  of 
service  charge  to  allow  for  use  of  project 
facilities  to  convey  nonproject  water. 

23.  JELI>-WEN,  Inc.,  Yakima  Project. 
Washington:  Long-term  water  exchange 
contract  for  assigimient  of  Teanaway 
River  water  rights  to  Reclamation  for 
instream  flow  use  in  exchange  for 
annual  use  of  up  to  1,840  acre-feet  of 
water  from  Cle  Elum  Reservoir  for  a 
proposed  resort  development. 

24.  J.  R.  Simplot  Company,  Boise 
Project.  Idaho:  Long-term  contract  for 
3,000  acre- feet  of  Anderson  Ranch 
Reservoir  storage  for  M&I  use. 

25.  Eagle  Island  Water  Users 
Association,  Inc.,  Boise  Project,  Idaho: 
Amendment  and  partial  recision  of 
water  service  contract  to  reduce  the 
Association's  spaceholding  in  Lucky 
Peak  Reservoir  by  up  to  5,300  acre-feet, 
thereby  allowing  use  of  this  space  by 
Reclamation  for  flow  augmentation. 

26.  Milner  ID,  Minidoka-Palisades 
Projects,  Idaho:  Amendment  and  partial 
recision  of  storage  contracts  to  reduce 
the  districts'  spaceholding  in  Palisades 
Reservoir  by  up  to  5,162  acre-feet, 
thereby  allowing  use  of  this  space  by 
Reclamation  for  flow  augmentation. 

Mid-Pacific  Region:  Bureau  of 
Reclamation,  2800  Cottage  Way, 
Sacramento,  California  95825-1898, 
telephone  916-979-2401. 

1.  Tuolumne  Utility  District  (formerly 
Tuolumne  Regional  WD),  CVP. 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  from  New  Melones 
Reservoir. 

2.  Irrigation  Water  Districts, 
Individual  Irrigators,  M&I  and 
Miscellaneous  Water  Users,  Mid-Pacific 
Region  Projects  other  than  CVP: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I,  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre- 
feet  of  water  annually  for  terms  up  to  5 
years;  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 

'  to  1  year;  long-term  contracts  for  similar 
service  for  up  to  1.000  acre-feet 
annually.  Note.  Copies  of  the  standard 
forms  of  temporary  water  service 
contracts  for  the  various  types  of  service 
are  available  upon  written  request  from 
the  Regional  Director  at  the  address 
shown  above. 

3.  Contractors  from  the  American 
River  Division.  Buchanan  Division. 
Cross  Valley  Canal,  Delta  Division, 
Friant  Division,  Hidden  Division, 
Sacramento  River  Division,  Shasta 
Division,  and  Trinity  River  Division, 
CVP,  California:  Renewal  of  existing 


UMI 


Federal  Register  /  Vol.  62.  No.  27  /  Monday.  February  10.  1997  /  Notices 


6007 


long-term  water  service  contracts  with 
contractors  whose  contracts  expire 
between  1997  and  1998;  water 
quantities  for  these  contracts  total  in 
excess  of  1.7M  acre-feet.  These  contract 
actions  will  be  accompUshed  through 
interim  renewal  contracts  pursuant  to 
Pub.  L.  102-575. 

4.  Redwood  Valley  County  WD, 
SRPA,  California:  District  is  considering 
restructuring  the  repayment  schedule 
pursuant  to  Public  Law  100-516  or 
initiating  new  legislation  to  prepay  the 
loan  at  a  discoimted  rate.  Prepayment 
option  under  Public  Law  102-575  has 
expired. 

5.  Truckee  Carson  ID,  Newlands 
Project,  Nevada:  New  contract  for  the 
O&M  of  Newlands  Project  facilities.  The 
United  States  terminated  the  original 
contract,  and  this  was  upheld  by  the 
U.S.  District  Court  in  Nevada  on  August 
17, 1983. 

6.  Sacramento  River  Water  Rights 
Contractors,  CVP,  California:  Contract 
amendment  for  assignment  under 
voluntary  land  ownership  transfers  to 
provide  for  the  current  CVP  water  rates 
and  update  standard  contract  articles. 

7.  Naval  Air  Station  and  Truckee 
Carson  ID,  Newlands  Project,  Nevada: 
Amend  water  service  agreement  No.  14- 
06—400-1024  for  the  use  of  project  water 
on  Naval  Air  Station  land. 

8.  El  Dorado  County  Water  Agency, 
San  Juan  WD,  and  Sacramento  Coimty 
Water  Agency,  CVP,  CaUfomia:  M4I 
water  service  contract  to  supplement 
existing  water  supply:  15,000  acre-feet 
for  El  Dorado  County  Water  Agency, 
13,000  acre-feet  for  San  Juan  WD,  and 
22,000  acre-feet  for  Sacramento  County 
Water  Agency,  authorized  by  Pub.  L. 
101-514. 

9.  U.S.  Fish  and  Wildlife  Service, 
California  Department  of  Fish  and 
Game,  Grassland  WD,  CVP,  California: 
Water  service  contracts  to  provide  water 
supplies  for  refuges  and  private 
wetlands  within  the  CVP  pursuant  to 
Federal  Reclamation  Laws;  exchange 
agreements  and  wheeling  contracts  to 
deUver  some  of  the  increased  refuge 
water  suppUes;  quantity  to  be 
contracted  for  is  approximately  450,000 
acre-feet. 

10.  Mountain  Gate  Conmnmity 
Services  District,  CVP,  California: 
Amendment  of  existing  long-term  water 
service  contract  to  include  right  to 
renew.  This  amendment  will  also 
conform  the  contract  to  current 
Reclamation  law,  including  Pub.  L.  102- 
575. 

11.  Santa  Barbara  County  Water 
Agency:  Repayment  contract  for  safety 
of  dams  wori^  on  Bradbury  Dam. 

12.  Central  Valley  Project  Service 
Area,  California:  Temporary  water 


purchase  agreements  for  acquisition  of 
20,000  to  200,000  acre-feet  of  water  for 
fish  and  wildUfe  purposes  as  authorized 
by  the  Central  Valley  Project 
Improvement  Act  for  terms  of  up  to  3 
years. 

13.  Napa  Coimty  Flood  Control  and 
Water  Conservation  District,  Solano 
Project,  California:  Amend  water  service 
contract  to  decrease  quantity. 

14.  aty  of  Roseville,  CVP,  California: 
Execution  of  long-term  Warren  Act 
contract  for  conveyance  of  nonproject 
water  provided  from  the  Placer  Coimty 
Water  Agency.  This  contract  vrill  allow 
CVP  facilities  to  be  used  to  deliver 
nonproject  water  to  the  City  of  Roseville 
for  use  within  their  service  area. 

15.  Sacramento  Municipal  UtiUty 
District,  CVP,  Cahfomia:  Amendment  of 
existing  water  service  contract  to  allow 
for  additional  points  of  diversion,  and 
assignment  of  up  to  15,000  acre-feet  of 
project  water  to  the  Sacramento  County 
Water  Agency.  The  amended  contract 
will  conform  to  current  Reclamation 
law. 

16.  Solano  County  Water  Agency  and 
Solano  ID,  Solano  Project,  CaUfomia: 
Contract  to  transfer  responsibility  for 
O&M  of  Monticello  Dam,  Putah 
Diversion  Dam,  Headworks  of  Putah 
South  Canal,  and  Parshall  Flume  at 
Milepost  0.18  of  Putah  South  Canal  to 
Solano  ID  and  provide  that  the  Solano 
County  Water  Agency  shall  provide  the 
funds  necessary  for  O&M  of  the 
faciUties. 

17.  Mercy  Springs  WD,  CVP, 
CaUfomia:  Assignment  of  Mercy  Springs 
WD's  water  service  contract  to  Pajaro 
Valley  Water  Management  Agency.  The 
assignment  will  provide  for  delivery  of 
up  to  13,300  acre-feet  annuaUy  of  water 
to  the  Agency  from  the  CVP  for 
agricultural  purposes. 

18.  Santa  Clara  Valley  WD,  CVP, 
CaUfomia:  Agreement  for  the 
conditional  reallocation  of  a  portion  of 
Santa  Clara  VaUey  WD's  annual  CVP 
contract  water  supply  to  San  Luis  and 
Delta-Mendota  Water  Authority 
members.  The  purpose  of  the 
conditional  reallocation  is  to  improve 
overall  management  and  estabUshment 
of  more  reUable  water  suppUes  without 
imposing  additional  demands  or 
operation  changes  upon  the  CVP. 

19.  Central  Coast  Water  Authority, 
Cachuma  Project,  CaUfomia: 
Amendment  to  the  Wairen  Act  contract 
to  change  the  definition  of  contract  year. 
This  amendment  wiU  make  the  Warren 
Act  contract  consistent  with  the  contract 
year  in  the  Santa  Barbara  County  Water 
Agency's  renewed  water  service 
contract. 

20.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 


Contract  to  transfer  responsibiUty  for 
O&M  and  funding  of  certain  Cachuma 
Project  faciUties  to  the  member  units. 

21.  Black  Butte  Dam  and  Lake, 
Sacramento  River  Diversion,  CVP, 
CaUfomia:  A  proposed  amendment  of 
Stony  Creek  WD's  water  service 
contract;  No.  2-07-20-W0261,  to  allow 
the  contractor  to  change  from  paying  for 
aU  Project  water,  whether  used  or  not, 
to  paying  only  for  Project  water 
scheduled  or  deUvered. 

22.  Sacramento  River  Water  Rights 
Contractors.  CVP,  CaUfomia:  A 
proposed  exchange  agreement  with 
M&T,  Inc.,  to  take  its  Butte  Creek  water 
rights  from  the  Sacramento  River. 

The  foUowing  contract  actions  have 
been  completed  in  the  Mid-Pacific 
Region  since  this  notice  was  last 
pubUsbed  on  October  28. 1996. 

1.  (5)  Truckee  Carson  ID,  Newlands 
Project,  Nevada:  New  contract  for  the 
O&M  of  Newlands  Project  facilities.  The 
United  States  terminated  the  original 
contract,  and  this  was  upheld  by  the 
U.S.  District  Court  in  Nevada  on  August 
17. 1983.  Action:  Contract  No.  7-07-20- 
X0348  executed  on  November  25, 1996. 

2.  (20)  Solano  County  Water  Agency 
and  Solano  ID,  Solano  Project, 
CaUfomia:  Contract  to  transfer 
responsibility  for  O&M  of  Monticello 
Dam,  Putah  Diversion  Dam,  Headworks 
of  Putah  South  Canal,  and  Parshall 
Flume  at  Milepost  0.18  of  Putah  South 
Canal  to  Solano  ID  and  provide  that  the 
Solano  County  Water  Agency  shall 
provide  the  funds  necessary  for  O&M  of 
the  faciUties.  Action:  Contract  No.  7- 
07-20-X0347  executed  on  November 
20,  1996. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  PO  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  Qty. 
Nevada  89006-1470,  telephone  702- 
293-8536. 

1.  Milton  and  Jean  PhilUps,  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp, 
Cameron  Brothers  Construction  Co., 
Ogram  Farms,  Bruce  Church,  Inc., 
Sturges  Farms,  Inc..  Sunkist  Growers. 
Inc.,  Clayton  Farms,  BCP,  Arizona: 
Water  service  contracts,  as 
recommended  by  Arizona  Department 
of  Water  Resources,  with  agricultural 
entities  located  near  the  Colorado  River 
for  up  to  an  additional  15,557  acre-feet 
per  year  total. 

2.  Arizona  State  Land  Department, 
State  of  Arizona,  BCP,  Arizona:  Contract 
for  6,607  acre-feet  per  year  of  Colorado  ^ 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 
This  contract  action  reflects  an  increase  ' 
in  a  prior  contract  recommendation  in 
the  amount  of  6,292  acre-feet  per  year. 

3.  Armon  Curtis,  Arlin  Dulin,  Jacy 
Rayner,  Glen  Curtis,  Jamar  Produce 
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Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  service  contracts; 
piirpose  is  to  amend  their  contracts  to 
exempt  them  from  the  Reclamation 
Reform  Act  of  1982. 

4.  Qbola  Valley  IDD,  BCP,  Arizona: 
Qbola  Valley  IDD  is  looking  at  the 
possibility  of  transferring,  leasing, 
selling,  or  banking  its  entitlement  of 
22,560  acre-fi9et,  for  use  in  Arizona, 
California,  or  Nevada. 

5.  Brooke  Water  Co.,  Havasu  Water 
Co.,  City  of  Quartzsite,  McAllister 
Subdivision,  Qty  of  Parker,  and  Arizona 
State  Land  Department,  BCP,  Arizona: 
Contracts  for  additional  M&I  allocations 
of  Colorado  River  water  to  entities 
located  along  the  Colorado  River  in 
Arizona  for  up  to  3,759  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

6.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
Quifomia,  and  BCP  in  Arizona  and 
Nevada:  Memorandimi  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  PPR  of 
500  acre-feet  of  diversions  annually,  and 
the  National  Park  Service's  Federal 
Establishment  perfiected  right  pursuant 
to  Executive  Order  No.  5125  (April  25, 
1930). 

7.  Mohave  Valley  ID,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

8.  Miscellaneous  PPR  Entitlement 
Holders,  BCP,  Arizona  and  California: 
New  contracts  for  entitlements  to 
Colorado  River  water  as  decreed  by  the 
U.S.  Supreme  Court  in  Arizona  v. 
California,  as  supplemented  or 
amended,  and  as  required  by  section  5 
of  the  Boulder  Canyon  Project  Act. 
Miscellaneous  PPR  holders  are  listed  in 
the  Arizona  v.  California  settlement. 
Also,  conversion  of  PPR  entitlements  for 
irrigation  water  to  MftI  water 
entitlements. 

9.  Julia  Soto  Zozaya  and  Steve  M. 
Zozaya,  Mohave  County,  BCP,  Arizona: 
Miscellaneous  PPR  contract  for  720 
acre-feet  of  irrigation  water. 

10.  Holpal  Nuscellaneous  Perfected 
Right,  BCP,  Arizona:  Assign  a  portion  of 
the  PPR  to  Mr.  McNutly. 

11.  Atchison,  Topeka  and  Santa  Fe 
Railway  Ccnnpany,  BCP.  California:  The 
company  intends  to  transfer  its 
miscellaneous  PPR  for  the  diversion  of 
1,260  acre-feet  and  consumptive  use  of 
273  acre-feet  of  Colorado  River  water  to 
the  Gty  of  Needles. 

12.  Federal  Establishment  PPR 
Entitlement  Holders.  BCP:  Individual 
contracts  for  administration  of  Colorado 


River  water  entitlements  of  the  Colorado 
River,  Fort  Mojave,  Quechan, 
Chemehuevi,  and  Cocopah  Indian 
Tribes. 

13.  United  States  facilities,  BCP, 
Arizona,  California,  and  Nevada: 
Reservation  of  Colorado  River  Water  for 
use  at  Federal  facilities  and  lands 
administered  by  Reclamation. 

14.  Windsor  Beach  State  Park,  Lake 
Havasu  Qty,  BCP,  Arizona:  Contract  for 
90  acre-feet  entitlement  to  Colorado 
River  domestic  water. 

15.  Crystal  Beach  Water  Conservation 
District,  BCP,  Arizona:  Contract  for  • 
delivery  of  132  acre-feet  per  year  of 
Colorado  River  water  for  domestic  use, 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

16.  Bureau  of  Land  Management,  BCP, 
Arizona:  Contract  for  1,176  acre-feet  per 
year,  for  irrigation  use,  of  Arizona's 
Colorado  River  water  that  is  not  used  by 
higher  priority  Arizona  entitlement 
holders. 

17.  Curtis  Family  Trust  et  al.,  BCP, 
Arizona:  Contract  for  2,100  acre-feet  per 
year  of  Colorado  River  water  for 
agricultxiral  water. 

18.  Beattie  Farms  SW,  BCP,  Arizona: 
Contract  for  1,890  acre- feet  per  year  of 
imused  Arizona  entitlement  for 
agricultxiral  use. 

19.  Section  10  Backwater,  BCP, 
Arizona:  Contract  for  250  acre- feet  per 
year  of  imused  Arizona  entitlement  for 
environmental  use  until  a  permanent 
water  supply  can  be  obtained. 

20.  U.S.  Fish  and  WildUfe  Service, 
Lower  Colorado  River  Refuge  Complex, 
BCP,  Arizona:  Proposed  agreement  to 
pool  existing  Arizona  refuge  water 
rights,  resolve  water  rights  coordination 
issues,  and  to  provide  for 
nonconsumptive  use  flow  through 
water. 

21.  Yuma  Mesa  IDD,  Gila  Project, 
Arizona:  Amendment  to  provide  for 
increase  in  domestic  water  allocation 
(from  10,000  to  20,000  acre-feet)  within 
its  overall  use  in  the  district. 

22.  Hilander  C  ID,  Colorado  River 
Basin  Salinity  Control  Project,  Arizona: 
Water  delivery  contract  for  4,500  acre- 
feet. 

23.  Maricopa-Stanfield  IDD,  CAP, 
Arizona:  District  has  requested  the 
United  States  to  defer  payments  and 
restructure  its  $78  million  distribution 
system  repayment  obligation. 

24.  Agricultural  and  M&I  Water  Users, 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  reallocated  in  1992  for  irrigation 
entities  and  up  to  640,000  acre-feet  per 
year  allocated  in  1983  for  M&I  use. 

25.  Indian  and  Non-Indian 
A^cultural  and  M&I  Water  Users,  CAP, 
Arizona:  New  and  amendatory  contracts 


for  repayment  of  Federal  expenditiires 
for  construction  of  distribution  systems. 

26.  Gila  River  Indian  Community, 
CAP,  Arizona:  Master  repayment/O&M 
contract  for  CAP  funded  distribution 
system  to  serve  up  to  approximately 
77,000  acres  of  existing  land. 

27.  McMicken  ID/Avondale,  CAP, 
Arizona:  Amend  McMicken 's  CAP 
subcontract  to  reduce  its  entitlement  by 
647  acre-feet  and  amend  Avondale's 
CAP  water  service  subcontract  to 
increase  its  entitlement  by  647  acre-feet 
of  CAP  water. 

28.  City  of  Scottsdale  and  Other  M&I 
Water  Subcontractors,  CAP,  Arizona: 
Subcontract  amendments  associated 
with  assignment  of  M&I  water  service 
subcontracts  from  Camp  Verde  Water 
System,  Inc.,  Cottonwood  Water  Works, 
Inc.,  Mayer  Domestic  Water 
Improvement  District,  City  of  Nogales, 
Rio  and  Rico  Utilities',  Inc.,  to  provide 
the  Gty  of  Scottsdale  with  an  additional 
1 7,823  acre-feet  of  CAP  water. 

29.  Tohono  O'dham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

30.  San  Tan  ID,  CAP,  Arizona:  Amend 
distribution  system  repayment  contract 
No.  6-07-30-W0120  to  increase  the 
repajrment  obligation  approximately 
$168,000. 

31.  Chandler  Heights  Citrus  ID,  CAP, 
Arizona:  Amend  distribution  system 
repayment  contract  No.  6-07-30- 
W0119  to  increase  the  repayment 
obligation  approximately  $114,000. 

32.  Central  Arizona  IDD,  CAP, 
Arizona:  Amend  distribution  system 
repayment  contract  No.  4-07-30- 
W0048  to  reschedule  repa)mient  terms 
pursuant  to  U.S.  Bankruptcy  Court, 
District  of  Arizona. 

33.  Arizona  Sierra  Utility  Company, 
CAP,  Arizona:  Assignment  to  the  Town 
of  Florence  of  407  acre-feet  of  CAP  M&I 
water  allocation  under  subcontract  bora. 
Central  Arizona  Water  Conservation 
District. 

34.  San  Diego  County  Water 
Authority,  California,  San  Diego  Project: 
Title  transfer  to  the  San  Diego  Aqueduct 
composed  of  over  70  miles  of  pipeline 
4.5  to  8  feet  in  diameter  and  related 
facihties  and  rights  of  way. 

35.  Qty  of  Needles/Bureau  of  Land 
Management  and/or  Nonagriculture 
Water  Usera  in  California  Adjacent  to 
the  Colorado  River,  Lower  Colorado 
Water  Supply  Project,  Califomia:  Either 
amend  contract  No.  2-07-30-W0280 
with  the  Qty  of  Needles  for  up  to  5,000 
acre-feet  with  subcontracting  authority 
extended  to  the  Counties  of  Imperial 
and  Riveraide,  or  enter  into  water 
service  contract  and  repayment 
contracts  Mrith  BLM  and  nonagricultiual 
water  users  in  Califcwnia  adjacent  to  the 
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Colorado  River  for  an  aggregate  annual  ' 
consvimptive  use  of  the  project's  well 
field  capacity  in  exchange  for  an 
equivalent  amount  of  water  to  be 
pumped  into  the  All- American  Canal 
from  the  project  well  field. 

36.  Imperial  ID/Coachella  Valley  WD 
and/or  The  Metropolitan  WD  of 
Southern  CaUfomia,  BCP,  California: 
Contract  to  fund  the  Department  of  the 
Interior's  expenses  to  conserve  All- 
American  Canal  seepage  water  in 
accordance  with  Title  II  of  the  San  Luis 
Rey  Indian  Water  Rights  Settlement  Act, 
dated  November  17, 1988. 

37.  Coachella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
CaUfomia,  BCP,  California:  Contract  to 
fund  the  Etepartment  of  the  Interior's 
expenses  to  conserve  seepage  water 
bom  the  Coachella  Brandi  of  the  All- 
American  Canal  in  accordance  with 
Title  n  of  the  San  Luis  Rey  Indian  Water 
Rights  Settlement  Act,  dated  November 
17, 1988. 

38.  United  States  Navy,  BCP, 
California:  Contract  for  23  acre-feet  of 
surplus  Colorado  River  water  for 
domestic  use  deUvered  through  the 
Coachella  Canal. 

39.  Southern  Nevada  Water  Authority, 
BCP,  Nevada:  Contract  to  use  Federal 
facihties  and  land  to  divert  water  from 
Lake  Mead  at  non-Federal  expense. 

40.  Colorado  River  Commission  of 
Nevada,  Robert  B.  Griffith  Water  Project, 
BCP,  Nevada:  Amend  the  repayment 
contract  to  provide  for  funding  of 
additional  facihties  by  Southern  Nevada 
Water  Authority  to  divert,  treat,  and 
convey  water  out  of  Lake  Mead. 

41.  Salt  River  Pima  Maricopa  Indian 
Community,  CAP,  Arizona:  04M 
contract  for  its  CAP  water  distribution 
systism. 

42.  Salt  River  Project,  Inc.,  Salt  River  _ 
Project,  Arizona:  Fimding  agreement  for 
safety  of  dams  construction  activities  at 
Horse  Mesa  and  Mormon  Flat  Dams. 

43.  McMicken  ID/Goodyear,  CAP, 
Arizona:  Amend  McMicken's  CAP 
subcontract  to  reduce  its  entitlement  by 
507  acre-feet  and  Goodyears'  water/ 
service  subcontract  to  increase  its 
entitlement  by  507  acre-feet. 

44.  Commiinity  Water  Company  of 
Green  Valley/New  Pueblo  Water  Co., 
CAP,  Arizona:  Execute  an  assignment 
assigning  237  acre-feet  of  New  Pueblos 
CAP  water  entitlement  to  Community. 
Amend  Community's  CAP  subcontract 
to  increase  its  entitlement  by  237  acre- 
feet  and  upon  execution  of  the 
assignment  from  New  Pueblo  to 
Community,  New  Pueblos  CAP  water 
service  subcontract  terminates. 

45.  Arizona  State  Land  Department/ 
City  of  Scottsdale,  CAP,  Arizona: 
Amend  Arizona  State  Department 


agreement  to  decrease  CAP  water 
entitlement  by  530  acre-feet. 

46.  Brooke  Water  Co.,  LLC.  CAP 
Arizona:  Assignment  of  subcontract  for 
M&I  water  service  to  City  of  Apache 
Jimction. 

47.  Canada  Hills  Water  Co.,  CAP 
Arizona:  Assigtunent  of  subcontract  for 
M&I  water  service  to  Town  of  Oro 
Valley. 

48.  Bullhead  Qty,  BCP,  Arizona: 
Assigiunent  of  1,800  acre- feet  of  water 
and  associated  service  area  from 
Mohave  County  Water  Conservation 
District  to  Bullhead  City,  Arizona. 

49.  Santa  Ana  Project  Water  Shed 
Authority,  SRPA,  CaUfomia:  Amend 
current  contract  with  United  States  to 
shorten  repayment  schedule  from  30  to 
20  years. 

50.  Elsinore  Valley  Mxmicipal  WD, 
SRPA,  CaUfomia:  Amend  ciurent 
contract  with  United  States  to  transfer 
certain  project  faciUties  and  certain 
O&M  responsibiUties  from  District  to 
City  of  Lake  Elsinore. 

51.  Mr.  Robert  H.  Chesney.  BCP, 
Arizona:  Proposed  amendatory  contract 
to  amend  contract  No.  5-07-3O-W0321, 
to  increase  the  cubic  feet  per  second  and 
install  a  lowUft  pump. 

52.  U.S.  Army  Proving  Ground,  BCP, 
Arizona:  Proposed  permanent  allocation 
of  1,883  acre- feet  of  Colorado  River 
water. 

53.  Arizona  PubUc  Service,  BCP, 
Arizona:  Colorado  River  water  diversion 
contract  for  1,500  acre- feet  for  domestic 
use  at  Yucca  Power  Plant  near  Yuma, 
Arizona. 

54.  Arizona  State  Lands,  BCP, 
Arizona:  Approval  of  assignment  of 
water  delivery  contract  writh  Lakeview 
City  for  400  acre-feet  of  Colorado  River 
water  for  domestic  use. 

55.  Murphy  Broadcasting,  Inc.,  BCP, 
CaUfomia:  Change  of  use  and 
assignment  of  the  Schroeder's  PPR 
entitlement  for  12.0068  acre-feet. 

56.  City  of  Yimia,  BCP,  Arizona: 
Proposed  supplemental  and  amendatory 
water  deUvery  contract  to  amend  the 
city's  50,000  acre-feet  of  Colorado  River 
water  diversion  entitlement  to  a  50,000 
acre-feet  consumptive  use  entitlement. 

The  follovdng  contract  actions  have 
been  completed  in  the  Lower  Colorado 
Region  since  this  notice  was  last 
pubUshed  on  October  28, 1996. 

1.  (23)  Yuma  County  Water  Users' 
Association,  Yvima  Project,  Arizona: 
Supplementary  contract  to  convert 
irrigation  use  water  to  domestic  use 
water  within  the  Valley  Division  of  the 
Yvuna  J*roject.  Action:  Executed. 

2.  (32)  McMicken  ED/Qty  of  Surprise, 
Arizona:  Amend  McMicken's  CAP 
subcontract  to  reduce  its  entitlement  by 
4,500  acre-feet  and  execute  a  CAP  water 


service  subcontract  with  the  Qty  of 
Surprise  for  4,500  acre-feet  of  CAP 
water.  Action:  Executed. 

3.  (41)  Lower  Colorado  Water  Supply 
Project,  CaUfomia:  Water  service  and 
repayment  contracts  with 
nonagricultural  water  users  in  CaUfomia 
adjacent  to  the  Colorado  River  for  an 
aggregate  consimiptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumi>ed  into  the 
All-American  Canal  from  a  well  field  to 
be  constructed  adjacent  to  the  canal. 
Action:  Modification. 

4.  (42)  The  Southem  CaUfomia  Gas 
Company,  BCP,  CaUfomia:  Short-term 
water  deUvery  contract  for  125  acre-feet 
of  siuplus  Colorado  River  water  for 
domestic  and  industrial  water  use  near 
the  Qty  of  Needles,  CaUfomia.  Action: 
Executed. 

5.  (49)  Pacific  Gas  and  Electric 
Company,  BCP,  California;  Short-term 
deUvery  contract  for  surplus  and/or 
imused  apportionment  Colorado  River 
water  for  domestic  and  industrial  use  at 
the  Topock  Compressor  Station 
California.  Action:  Executed. 

6.  (43)  County  of  San  Bernardino,  San 
Sevaine  Creek  Water  Project.  SRPA, 
CaUfomia:  Project  and  loan  repayment 
contracts  are  imder  reformulation. 
Action:  Executed. 

Upper  Colorado  Region:  Bureau  of 
Reclamation.  125  South  State  Street. 
Room  6107,  Salt  Lake  Qty,  Utah  84138- 
1102,  telephone  801-524-4419. 

1.  Individual  irrigators,  M&I,  fuid 
miscellaneous  water  users.  Initial  Units, 
CRSP;  Utah,  Wyoming,  Colorado,  and 
New  Mexico:  Temporary  (interim)  water 
service  contracts  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  10  years:  long- . 
term  contracts  for  similar  service  for  up 
to  1,000  acre- feet  of  water  annually. 

(a)  Castle  Moimtain  Ranches  L.L.C., 
Wayne  N.  AspinaU  Unit,  CRSP, 
Colorado:  Contract  for  30  acre-feet  of 
M&I  water  from  Blue  Mesa  Reservoir  for 
domestic,  municipal,  and  irrigation 
(including  irrigation  of  laws  and  gc^ 
courses). 

(b)  VanDeHey,  Vemon  and  Linda, 
Wayne  N.  AspinaU  Unit,  CRSP, 
Colorado:  Contract  for  1  acre-foot  for 
augmentation  plan  to  replace  the 
consimiptive  use  of  water  for  domestic 
and  industrial  use  only. 

2.  Southem  Ute  Indian  Tribe,  Animas- 
La  Plata  Project.  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost-sharing 
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agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas- 
Law  Plata  Pro)ect,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
fiaet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-fBet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  cost-sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Pine  River  ID,  Pine  River  Project. 
Colorado:  Contract  to  allow  the  District 
to  convert  up  to  3,000  acre-feet  of 
project  irrigation  water  to  municipal, 
domestic,  and  industrial  uses. 

5.  San  Juan-Chama  Project,  New 
Mexico:  San  Juan  Pueblo— Repayment 
contract  for  up  to  2,000  of  project  water 
for  irrigation  purposes.  Taos  area — ^The 
Taoe  area  Aceqias.  the  Town  and 
County  of  Taos  are  forming  a  joint 
powers  agreement  to  form  an 
organization  to  enter  into  a  repayment 
contract  for  up  to  2,990  acre-feet  of 
project  water  to  be  used  for  irrigation 
and  MftI  in  the  Taos,  New  Mexico  area. 

6.  Qty  of  El  Paso,  Rio  Grande  Project, 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  Qty  to  3,000 
acres;  extend  terms  of  water  rights 
assignments;  and  allow  assignments 
outside  Qty  limits  under  authority  of 
the  Public  Service  Board. 

7.  The  National  Paric  Service, 
Colorado  Water  Conservation  Board, 
Wayne  N.  Aspinall  Unit,  CRSP, 
Colorado:  Contract  to  provide  specific 
river  flow  patterns  in  the  Guimison 
River  through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

8.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Long- 
term  water  service  contract  for 
mimidpal.  domestic,  and  irrigation  use. 

9.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP.  Colorado: 
Substitute  supply  plan  for  the 
administration  of  the  Gunnison  River. 

10.  Uncompahgre  Valley  Water  Users 
Association,  Upper  Gunnison  River 
Water  Conservancy  District,  Colorado 
River  Water  Qmservation  District, 
Uncompahgre  Project.  Colorado:  Water 
management  agreement  for  water  stored 
at  Taylor  Paric  Reservoir  and  the  Wayne 
N.  Aspinall  Storage  Units  to  improve 
water  management 

11.  Southern  Ute  Indian  Tribe.  Florida 
Project.  Colorado:  Supplement  to 
contract  No.  14-06-400-3038,  dated 
May  7. 1963.  for  an  additional  181  acre- 
feet  of  project  water,  plus  563  acre-feet 
of  water  pursuant  to  the  1986  Colorado 


Ute  Indian  Water  Rights  Final 
Settlement  Agreement. 

12.  Salt  Lake  County  Water 
Conservancy  District  and  Central  Utah 
Water  Conservancy  District,  CUP,  Utah: 
Contract  to  provide  the  Bureau  of 
Reclamation  with  perpetual  use  of  7,900 
acre-feet  of  water  annually  for  storage  in 
the  Jordanelle  Reservoir. 

13.  Grand  Valley  Water  Usere 
Association,  Orchard  Mesa  ID,  and 
Public  Service  Company  of  Colorado, 
Grand  Valley  Project.  Colorado:  Water 
service  contract  for  the  utilization  of 
project  water  for  cooling  purposes  for  a 
steam  electric  generation  plant. 

14.  Public  Sorvice  Company  of  New 
Mexico,  CRSP,  Navajo  Unit,  New 
Mexico:  Amendatory  water  service 
contract  for  diveraion  of  20.200  cicre- 
feet,  not  to  exceed  a  depletion  of  16,200 
acre-feet  of  project  water  for  cooling 
purposes  for  a  steam  electric  generation 
plant. 

15.  Provo  Reservoir  Water  Usere 
Company,  Wasatch  Irrigation  Company, 
Timpanogas  Irrigation  Company, 
Exchange  Irrigation  Comfiany, 
Washington  Irrigation  Company,  and 
the  Qty  of  Provo;  CUP,  Utah:  Water 
exchange  contracts,  water  rights  in 
several  mountain  lakes  and  reservoira 
are  being  exchanged  for  eqvuvalent 
contract  water  rights  in  Jordanelle 
Reservoir. 

16.  Sanpete  County  Water 
Conservancy  District,  Narrows  Project, 
Utah:  Application  for  a  SRPA  loan  and 
grant  to  construct  a  dam,  reservoir,  and 
pipeline  to  annually  supply 
approximately  5,000  acre-feet  of  water 
through  a  transmoimtain  diveraion  from 
Upper  Gooseberry  Creek  in  the  Price 
River  Drainage  (Colorado  River  Basin)  to 
the  San  Pitch— Sever  River  (Great 
Basin). 

17.  Highland  Conservation  District, 
Provo  River  Project,  Utah:  Water  transfer 
agreement  between  District  and 
Highland  Qty  involving  change  of  use 
from  irrigation  to  M&I. 

18.  Strawberry  Water  Usen 
Association.  Strawberry  Valley  Project. 
Utah:  Contract  to  authorize  the 
converaion  of  up  to  71.000  acre-feet  of 
irrigation  water  to  M&I  use.  the 
replacement  of  some  project  facilities, 
and  participation  in  construction  of  the 
Spanish  Fork  System  with  the  Central 
Utah  Water  Conservancy  District. 

19.  Department  of  Energy,  San  Juan- 
Chama  Project,  New  Mexico: 
Reassignment  of  rights  imder  contract 
No.  7-O7-51-X0883  from  the 
Department  of  Energy  to  the  County  of 
Los  Alamos  for  1,200  acre-feet  of  San 
Juan-Chama  Project  water  to  be  used  for 
municipal,  commercial,  residential,  and 
scientific  purposes. 


20.  Qty  of  Albuquerque,  San  Jtian- 
Chama  Project,  New  Mexico:  Amend 
water  storage  contract  No.  3-CS-53- 
01510  to  exempt  the  Qty  of 
Albuquerque  for  acreage  limitation  and 
reporting  provisions. 

Great  Plains  Region:  Bureau  of 
Reclamation,  PO  Box  36900,  Federal 
Building,  316  North  26th  Street, 
Billings,  Montana  59107-6900, 
telephone  406-247-7730. 

1.  Individual  Irrigatora.  M&I,  and 
Miscellaneous  Water  Usere;  Colorado, 
Kansas,  Montana,  Nebraska,  North 
Dakota,  Oklahoma,  South  Dakota,  Texas, 
and  Wyoming:  Temporary  (interim) 
water  service  contracts  for  the  sale, 
conveyance,  storage,  and  exchange  of 
siuplus  project  water  and  nonproject 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  a  term  up  to  1  year;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  aimually. 

2.  Green  Moimtain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts  for 
irrigation  and  M&I;  contract  negotiations 
for  sale  of  water  from  the  marketable 
yield  to  water  usere  within  the  Colorado 
River  Basin  of  Western  Colorado. 

3.  Ruedi  Reservofr,  Fryingpan- 
Arkansas  Project,  Colorado:  Repayment 
contracts;  second  round  contract 
negotiations  for  mimidpal,  domestic, 
and  industrial  water  from  the  regtilatory 
capacity  of  Ruedi  Reservoir. 

4.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
to  conform  with  the  Garrison  Diveraion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigatora  and  M&I  usere. 

5.  Tom  Green  County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project,  Texas:  Pureuant  to 
section  501  of  Public  Law  101-434, 
negotiate  amendatory  contract  to 
increase  irrigable  acreage  within  the 
project.  Also  negotiate  contract 
amendment  with  the  District  to  defer  its 
annual  1997  construction  installment. 

6.  Lakeview  ID,  Shoshone  Project, 
Wyoming:  New  long-term  water  service 
contract  fm  up  to  3,200  aoe-fieet  of  firm 
water  supply  annually  and  up  to  11,800 
acre-feet  of  interim  water  from  Buffalo 
Bill  Reservoir.  Pursuant  to  section  9(e) 
of  the  Reclamation  Project  Act  of  1939 
and  Public  Law  100-516. 

7.  Qty  of  Rapid  Qty  and  Rapid  Valley 
Water  Conservancy  District,  Rapid 
Valley  Unit,  P-SMBP.  South  Dakota: 
Contract  renewal  for  up  to  55.000  acre- 
feet  of  storage  capedty  in  Pactola 
Reservoir. 


UMI 


Federal  Register  /  Vol.  62,  No.  27  I  Monday,  February  10,  1997  /  Notices 


6011 


8.  North  Platte  Project.  Pathfinder  ID. 
Nebraska:  Negotiation  of  contract 
regarding  Safety  of  Dzuns  Program 
modification  of  Lake  Alice  Dam  No.  1. 

9.  Northern  Cheyenne  Indian 
Reservation,  Montana:  In  accordance 
with  section  9  of  the  Northern  Cheyerme 
Reserved  Water  Rights  Settlement  Act  of 
1992,  the  United  States  and  the 
Northern  Cheyenne  Indian  Tribe  are 
proposing  to  contract  for  30,000  acre- 
feet  per  year  of  stored  water  from 
Bighorn  Reservoir,  Yellowtail  Unit, 
Lower  Bighorn  Division,  P-SMBP, 
Montana.  The  Tribe  will  pay  the  United 
States  both  capital  and  O&M  costs 
associated  with  each  acre-foot  of  water 
the  Tribe  sells  iirom  this  storage  for  M&I 
purposes. 

10.  Mid-Dakota  Rural  Water  System. 
Inc.,  South  Dakota:  Pursuant  to  the 
Reclamation  Projects  Authorization  and 
Adjustment  Act  of  1992,  the  Secretary  of 
the  Interior  is  authorized  to  make  grants 
and  loans  to  Mid-Dakota  Rural  Water 
System,  Inc.,  a  nonprofit  corporation  for 
the  planning  and  construction  of  a  rural 
water  supply  system. 

11.  Angostura  ID.  Angostura  Unit,  P- 
SMBP.  South  Dakota:  The  District's 
current  contract  for  water  service 
expired  on  December  31. 1995.  An 
interim  3-year  contract  provides  for  the 
District  to  operate  and  maintain  the  dam 
and  reservoir.  The  proposed  long-term 
contract  would  provide  a  continued 
water  supply  for  the  District  and  the 
District's  continued  O&M  of  the  facility. 

12.  Enders  Dam,  Frenchman- 
Cambridge  Division,  Frenchman  Unit, 
Nebraska:  Repayment  contract  for 
proposed  Safety  of  Dams  modifications 
to  Enders  Dam  for  repair  of  seeping 
drainage  features.  Estimated  cost  of  the 
repairs  is  $632,000. 

13.  Cities  of  Loveland  and  Berthoud, 
Colorado,  Colorado-Big  Thompson 
Project,  Colorado:  Long-term  contracts 
for  conveyance  of  nonproject  M&I  water 
through  Colorado-Big  Thompson  Project 
facilities  pursuant  to  the  Town  Sites  and 
Power  Development  Act  of  1906. 

14.  P-SMBP,  Kansas  and  Nebraska: 
Initiate  negotiations  for  renewal  of  long- 
term  water  supply  contracts  with 
Kansas-Bostwick,  Nebraska-Bostwick, 
Frenchman  Valley,  and  Frenchman- 
Cambridge  IDs. 

15.  Northwest  Area  Water  Supply, 
North  Dakota:  Long-term  contract  for 
water  supply  from  Garrison  Diversion 
Unit  facilities. 

16.  Fort  Shaw  and  Greenfields  IDs, 
Sun  River  Project,  Montana:  Contract  for 
Safety  of  Dams  cost  for  repairs  to 
Willow  Creek  Dam. 

17.  Canyon  Ferry  Unit.  P-SMBP. 
Montana:  Water  service  contract  with 
Montana  Tunnels  Mining.  Inc..  expires 


June  1997.  Working  with  area  office  to 
develop  criteria  for  NEPA  compliance 
and  basis  of  negotiation.  Renewal  of 
existing  contract  for  an  additional  5 
years. 

18.  P-SMBP.  Kansas:  Water  service 
contracts  with  the  Kirwin  and  Webster 
IDs  in  the  Solomon  River  Basin  in 
Kansas  will  be  extended  for  a  period  of 
4  years  in  accordance  with  Pub.  L.  104- 
326  enacted  October  19. 1996. 

19.  P-SMBP.  Nebraska:  Waler  service 
contracts  with  the  Loup  Basin 
Reclamation  District  for  the  Sargent  and 
Farwell  IDs  in  the  Middle  Loup  River 
Basin  in  Nebraska  will  be  extended  for 
a  period  of  4  years  in  accordance  with 
Public  Law  104-326  enacted  October 
19.  1996. 

20.  City  of  Cheyenne.  Kendrick 
Project.  Wyoming:  Negotiation  of 
contract  to  renew  for  an  additional  term 
of  5  years.  Contract  for  up  to  10,000  acre 
feet  of  storage  space  for  replacement 
water  on  a  yearly  basis  in  Seminoe 
Reservoir. 

21.  Highland-Hanover  ID,  P-SMBP, 
Hanover-Bluff  Unit,  Wyoming: 
Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  costs. 

22.  Upper  Bluff  ID,  P-SMBP, 
Hanover-Bluff  Unit,  Wyoming: 
Renegotiation  of  long-term  water  service 
contract;  includes  provisions  for 
repayment  of  construction  costs. 

23.  Fort  Clark  ID,  P-SMBP,  North 
Dakota:  Negotiate  an  interim  water 
service  contract  to  continue  delivery  of 
project  water  pending  renewal  of  a  long- 
term  water  service-repayment  contract. 

24.  Canadian  River  Project,  Texas: 
Recalculate  existing  contract  repayment 
schedule  to  conform  with  the  provisions 
of  the  Emergency  Drought  Relief  Act  of 
1996.  The  revised  schedule  is  to  reflect 

a  consideration  for  project  land 
transferred  to  the  National  Park  Service, 
and  a  3-year  deferment  of  payments. 

25.  Nueces  River  Project,  Texas: 
Recalculate  existing  contract  repayment 
schedule  to  conform  with  the  provisions 
of  the  Emergency  Drought  Relief  Act  of 
1996.  The  revised  schedule  is  to  reflect 

a  5-year  deferment  of  payments. 

26.  Western  Heart  River  ID,  P-SMBP, 
Heart  Butte  Unit,  North  Dakota: 
Negotiation  of  water  service  contract  to 
continue  delivery  of  project  water  the 
District. 

Dated:  January  31. 1997. 
J.  Austin  Burke, 

Director,  Program  Analysis  Office. 

(FR  Doc.  97-3142  Filed  2-7-97;  8:45  ami 

BILLING  CODE  4310-94-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  making  officer 
redeployment  effective  progress  reports. 

Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  and  Allowed  60  days  for  public 
comment. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments  until  March  12, 1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  Part  1320.10.  Written  comments 
and/or  suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  EX:,  20530. 

Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  202- 
396-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW. 
Washington.  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency /component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  me  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 
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Overview  ofThis  Infonnation 
Collectioii 

(1)  Type  of  infonnation  collection. 
New  collection. 

(2)  The  title  of  the  fbnn/collection. 
Making  OfBcer  Redeployment  Efiiective 
(MORE)  Progress  Report. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  017/01.  Office  of  Community 
Oriented  Policing  Services.  United 
States  Department  of  Justice. 

(4)  Affected  public  who  will  asked  or 
required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  Local  or  Tribal 
Governments.  Other:  None. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond.  1,600  respondents  at  2  hours 
per  response.  The  information  will  be 
collected  twice  per  year  from  each 
respondent.  Thus,  there  will  be 
approximately  3,200  total  yearly 
responses  at  2  hours  per  response. 

(6)  An  estimate  of  me  total  public 
burden  (in  hours]  associated  with  the 
collection.  6,400  annual  burden  hoius 

Public  comment  on  this  proposed 
information  collection  is  sdx>ngly 
encouraged. 

Dated:  February  4, 1997. 
Roowt  B.  Briggs, 

Department  QeoTance  Officer.  United  States 

Department  of  Justice. 

(FR  Doc.  97-3154  Filed  2-7-97;  8:45  am) 

MUMQ  coot  44ie-»l-M 


Antitrust  Division 

Notics  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Portiand  Cement 
Association 

Notice  is  hereby  given  that,  on 
January  17, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Portland  Cement  Association  ("PGA") 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  RMC  Lonestar,  Pleasanton, 
CA  has  become  a  member  of  PGA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  PGA. 

On  January  7, 1985,  PGA  filed  its 
original  notification  pursuant  to  Section 


6(a)  of  the  Act.  The  Department  of 
Justice  pubUshed  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985  (50  FR  5015). 
The  last  notification  was  filed  with  the 
Department  on  August  16,  1996.  A 
notice  was  published  in  the  Federal 
Register  on  September  12. 1996  (61  FR 
48169). 

Constanca  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  97-3143  Filed  2-7-97;  8:45  am] 
■ajJNQ  cow  4410-11-M 


Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  New  Collection;  Comment 
Request 

action:  Notice  of  information  collection 
under  review;  Report  of  mail  order 
transactions. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  April  11. 1997. 

We  are  requesting  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

1.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Coments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  should  be  directed  to  Mr.  James  A. 
Pacella,  202-307-7297,  Chief,  Policy 
Unit,  Liaison  &  Policy  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  Washington,  DC  20537. 
If  you  have  additional  comments. 


suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  James  A.  Pacella. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer.  Suite  850,  Washington  Center. 
1001  G  Street.  NW.  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590.  Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
New  Collection. 

2.  Title  of  the  Form/Collection:  Report 
of  Mfiil  Order  Transactions. 

3.  Agency  form  number:  None; 
Applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Diversion  Control. 
Drug  Enforcement  Administration, 
Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None. 

The  Comprehensive 
Methamphetamine  Control  Act  of  1996 
(Pub.  L.  104-237)  requires  that  each 
regulated  person  who  engages  in  a 
transaction  with  a  non-r^ulated  person 
which  involves  ephedrine, 
pseudoephedrine  or 
phenylpropanolamine  and  uses  the 
Postal  Service  or  any  private  or 
commercial  carrier  shall,  on  a  monthly 
basis,  submit  a  report  of  each  such 
transaction,  conducted  during  the 
previous  month  to  the  Attorney  General. 

5.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,500  respondents  at  6  times 
per  year  at  1  hour  per  response. 

6.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  9,000  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  February  4, 1997. 
Robert  B.  Briggs. 

Department  Qearance  Officer.  United  States 
Department  of  Justice. 
[FR  Doc.  97-3155  Filed  2-7-97;  8:45  am] 
MUMQ  COOE  4410-18-M 


[DEAnssq 

Contirolled  Substances:  Estat)llshed 
Initial  1997  Aggrsgate  Production 
Quotas:  Correcttons 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 
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ACTION:  Notice  of  correctioiis. 

SUMMARY:  This  notice  corrects  the  notice 
establishing  initial  1997  aggregate 
production  quotas  which  was  published 
Tuesday.  December  17. 1996  (61  PR 
66311). 

EFFECTIVE  DATE:  This  order  is  effective 
upon  December  17, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  & 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  D.C.  20537.  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  In  notice 
document  96-31889  beginning  on  page 
66311,  three  lines  were  inadvertently 
omitted,  therefore  the  following 
corrections  are  being  made.  In  the  table 
on  page  66312,  the  following  three  lines 
should  be  inserted  immediately  before 
2 ,5-Dimethoxy-4-ethy  lamphetamine 
(DOET). 


Basic  class 

Established 

initial1997 

quotas 

Schedule!: 
2,5-DirT)ethoxyamphetaniine 

15.200,100 

Dated:  January  31, 1997. 
James  S.  Milfotd, 

Acting  Deputy  Administrator. 

[FR  Doc.  97-3134  Filed  2-7-97;  8:45  am] 

BILUNO  CODE  4410-0»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-412)] 

Qovemment-Owned  Inventions, 
Availat)le  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

Copies  of  patent  applications  dted  are 
available  from  the  Office  of  Patent 
Counsel,  Johnson  Space  Center.  Claims 
are  deleted  from  the  patent  applications 
to  avoid  premature  disclosure. 
DATES:  February  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ed  Fein.  Patent  Coimsel,  Lyndon  B. 
Johnson  Space  Center,  Mail  Code  HA. 
Houston,  TX  77058;  telephone  (281) 
483-0837. 


NASA  Case  No.  MSC-22325: 

Misalignment  Accommodating 
Connector  Assembly; 

NASA  Case  No.  MSC-22797-1: 
Actuator  for  Flexing  a  Resilient 
Covering; 

Dated:  January  30, 1997. 
Edward  A.  Frankle. 

General  Counsel. 

[FR  Doc.  97-3133  Filed  2-7-97;  8:45  am) 

BILLING  COM  7810-01-M 


[Notice  (97-011)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
licenses. 

SUMMARY:  NASA  hereby  gives  notice 
that  DuPont  Advanced  Composites,  P.O. 
Box  6108,  Newark,  DE  19714;  Fiberite, 
Inc.,  4300  Jackson  Street,  Greenville.  TX 
75401;  Imitec,  Inc.,  990  Maxon  Road, 
Schenectady,  NY  12308;  Toray 
Composites  (America),  Inc.,  19002  50th 
Avenue  East,  Tacoma,  WA  98446;  and 
CYTEC  Engineered  Materials,  Inc.,  1300 
Revolution  Street.  Havre  de  Grace,  MD 
21078,  have  each  applied  for  partially 
exclusive  licenses  to  practice  the 
inventions  described  in  NASA  Case  No. 
LAR-15208-1.  enUtled  "A  UNIQUE 
COPOLYIMIDE  BACKBONE  FOR  IMIDE 
OUGOMERS  WITH  TERMINAL 
REACTIVE  GROUPS"  AND  NASA  Case 
No.  LAR-15412-1,  entitled  "IMIDE 
OUGOMERS  AND  CO-OUGOMERS 
CONTAINING  PENDENT 
PHENYLETHYL  GROUPS  AND 
POLYMERS  THEREFROM."  for  which 
U.S.  Patent  Applications  have  been  filed 
by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  April  11. 1997. 

FOR  FURTHER  MFORMATICN  CONTACT: 

Mr.  George  F.  Helfrich.  Patent  Counsel, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-0001;  telephone 
(757)  864-9260;  fax  (757)  864-9190. 

Dated:  January  28, 1997. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  97-3132  Filed  2-7-97;  8:45  am] 
BNJJNG  CODE  7810-01-M    ^ 


[Notice  (97-010)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Estee  Lauder  Companies  of 
Melville,  New  York  11747,  has  appUed 
for  a  partially  exclusive  license  to 
practice  the  invention  described  in 
NASA  Case  No.  LAR-15555-1,  enUtled 
"MOLECULAR  LEVEL  COATING  OF 
METAL  OXIDE  PARTICLES."  for  which 
a  U.S.  Patent  Application  was  filed  by 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  April  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  W.  Edwards.  Patent  Attorney, 
Langley  Research  Center,  Mail  Stop  212. 
Hampton,  VA  23681-0001;  telephone 
(757)  864-3230;  fax  (757)  864-9190. 

Dated:  January  28, 1997. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  97-3131  Filed  2-7-97;  8:45  am) 
BILLMO  COM  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended],  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name  and  Committee  Code:  Special 
Emphasis  Panel  in  Materials  Research  •1203. 

Date  and  Time:  February  25  &  February  26, 
1997,  2:00  pm-9:00  pm  &  8:00  am-5:00  pm. 

Place:  Michigan  State  University,  East 
Lansing,  MI. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ulrich  Strom,  Program 
Director,  Division  of  Materials  Research. 
National  Science  Foundation,  4201  Wilson 
Boulevard.  Room  1065,  Arlington,  VA  22230, 
Telephone  (703)  306-1832. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposab 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  end  evaluate  proposals 
and  provide  advice  and  recommendations  as 
part  of  the  selection  process  for  proposals 
submitted  to  the  Program. 

Reason  for  Closing:  The  proposals  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 


6014 


Federal  Register  /  Vol.  62,  No.  27  /  Monday.  February  10,  1997  /  Notices 


salaries  and  personal  infonnation  concerning 

individuals  associated  with  the  proposals. 

These  matters  are  exempt  under  5  U.S.C. 

552b.  (c)  (4)  and  (6)  of  the  Government  in  the 

Sunshine  Act. 

Linda  AUen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management,  Acting  Conunittee  Management 

Officer. 

IFR  Doc  97-3185  Filed  2-7-97;  8:45  am) 

BiuMa  oooE  raas-ei-H 


NUCLEAR  REGULATORY 
COMMSSION 

[DoctetNo.04(M)e7241 

Finding  of  No  Significant  impact 
Ralatad  to  Amendmant  of  iMatariaia 
Ucanaa  No.  SUB-1357,  Ctiamatron 
Corporation,  inc.,  Na«vlxirgh  Haigirta, 
OH 

The  U.S.  Nuclear  Regiilatory 
Commission  is  considering  issuing  an 
amendment  of  Materials  License  No. 
SUB-1357,  held  by  Chemetron 
Corporation,  Inc.,  to  authorize  the 
remediation  of  the  Bert  Avenue  site 
located  on  Bert  Avenue  in  Newburgh 
Heights,  Ohio. 

Snmniaiy  of  Environmental  Assessment 

Backffoimd 

By  the  letter  of  March  24. 1994, 
Chemetron  Corporation.  Inc., 
(Chemetron)  requested  that  NRC  amend 
its  license  to  authorize  it  to  perform  the 
remediation  of  the  Harvard  Avenue  and 
Bert  Avenue  sites  in  accordance  with  its 
remediation  plan  entitled,  "Site 
Remediation  Plan,  Chemetron 
Remediation  Project,  Harvard  and  Bert 
Avenue  Sites.  Chemetron  Corporation. 
Inc.  Newburgh  Heights.  Ohio," 
Revision  1,  dated  February  25, 1995 
(Reference  1).  This  remediation  plan 
also  included  Chemetron's  plans  for 
remediating  buildings,  adjacent  to  the 
Harvard  Avenue  site,  owned  by  the 
McGean-Rohco,  Inc.,  that  are 
contaminated  with  radioactive  material. 

Following  the  review  of  the  portions 
of  the  Chemetron  Final  Remediation 
Plan  for  Harvard  Avenue  and  Bert 
Avenue  sites  that  addressed  the 
McGean-Rohco  building  remediation. 
NRC  staff  published,  in  the  Federal 
RegistCT,  on  August  5, 1994,  a  Finding 
of  No  Significant  Impact  and  an 
environmental  assessment  for  the 
McGean-Rohco  complex  remediation 
(Reference  2).  On  August  9, 1994,  NRC 
staff  issued  Amendment  4  to  the 
Chemetron  license  authorizing 
Chemetron  to  conduct  the  McGean- 
Rohco  building  remediation.  On  August 
9, 1994,  NRC  staff  also  issued  a  Safety 


Evaluation  Report  for  the  proposed 
remediation  of  the  McGean-Rohco 
complex.  On  June  6, 1996,  NRC  staff 
published  in  the  Federal  Register  a 
Finding  of  No  Significant  Impact  and  an 
environmental  assessment  for  the 
Harvard  Avenue  site  remediation 
(Reference  3).  On  June  7, 1996,  NRC 
staff  issued  Amendment  5  to  the 
Chemetron  license  authorizing 
Chemetron  to  remediate  the  Harvard 
Avenue  site  and  a  Safety  Evaluation 
Report  for  the  remediation. 

The  environmental  assessment  for  the 
Bert  Avenue  remediation  is  available  for 
inspection  and  copying  at  the  NRC 
Public  Document  Room.  2120  L  Street, 
N.W.,  Washington.  DC.  and  at  the  Local 
Public  Document  Room  at  the  Garfield 
Heights  Branch  Library,  5409  Tumey 
Road,  Garfield  Heights,  Ohio  (Docket 
Number  040-08724). 

Proposed  Action 

In  this  action.  Chemetron  is  proposing 
to  utilize  onsite  disposal,  under  10  CFR 
20.2002,  at  the  Bert  Avenue  facility,  for 
wastes,  bom  the  remediation  of  the  Bert 
Avenue  site,  with  concentrations  up  to 
the  Option  2  limit  in  the  NRC's  Branch 
Technical  Position  on  "Disposal  or 
Onsite  Storage  of  Thorium  or  Uranium 
Wastes  from  Past  Operations"  (1981 
BTP)  (Reference  4).  Wastes,  that  exceed 
the  Option  2  concentration  limits  in  the 
1981  BTP.  will  be  shipped  offsite.  to  a 
licensed  low-level  waste  disposal  site. 

Need  for  Pmposed  Action 

The  purpose  of  the  proposed  action  is 
to  decommission  the  Bert  Avenue  site, 
by  removing  depleted  uraniiun 
contamination  in  soils  and  building 
rubble,  so  that  the  site  can  be  releasisd 
for  unrestricted  use.  Remediating  the 
site  will  allow  Chemetron  to  release  the 
site  for  unrestricted  use  and  to  remove 
the  site  bom  Chemetron's  NRC  license. 

Environmental  Assessment 

The  NRC  staff  reviewed  the  levels  of 
contamination,  the  proposed 
remediation  methods,  and  the 
radiological  and  environmental  controls 
that  will  be  used  during  the 
remediation.  These  controls  include 
worker  dosimetry,  the  As  Low  As  Is 
Reasonably  Achievable  (ALARA) 
program,  air  monitoring,  routine 
surveys,  a  bioassay  program  for  workers, 
and  routine  monitoring  of  both  airborne 
and  liquid  effluent  releases  to  meet  10 
CFR  part  20  radiation  protection 
requirements.  Worker  and  public  doses 
will  be  limited  so  that  exposures  will 
not  exceed  10  CFR  part  20  requirements. 

Chemetron  proposed  to  remediate  the 
Bert  Avenue  site  in  accordance  with 
"Guidelines  for  Decontamination  of 


Facilities  and  Equipment  Prior  to 
Release  for  Unrestricted  Use  or 
Termination  of  Licenses  for  Byproduct. 
Source,  and  Special  Nuclear  Materials," 
dated  August  1987  (Reference  5).  lliey 
also  proposed  to  dispose  of  depleted 
uranium  wastes  onsite  in  accordance 
with  the  1981  BTP  (Reference  4).  Based 
on  uranium  solubility  testing  of  the  Bert 
Avenue  wastes,  the  maximvun  depleted 
uranium  concentration  that  is 
acceptable  for  disposal  in  the  disposal 
cell  is  5.98  Bq/gm  (161  pCi/gm)  total 
uranium. 

The  staff  also  analyzed  the 
radiological  impacts  to  the  public  from 
the  disposal  of  depleted  uraniimi 
contaminated  soils  and  building  rubble 
in  the  proposed  onsite  disposal  ceU. 
Radiological  impacts  to  members  of  the 
public  may  result  from  inhalation  and 
ingestion  of  releases  of  radioactivity  in 
air  and  in  water  during  the  remediation 
operations  and  direct  exposure  to 
radiation  bom  radioactive  materials  at 
the  site  during  remediation  operations. 
The  public  may  also  be  exposed  to 
radiation  as  a  result  of  the  onsite 
disposals.  Decommissioning  workers 
may  receive  doses  primarily  by 
inhalation  and  diroct  exposure  during 
the  remediation  activities.  In  addition  to 
impacts  from  routine  operations,  the 
potential  radiological  consequences  of 
accidents  were  considered. 

The  licensee  provided  an  estimate  of 
the  dose  to  the  pubfic  frt>m  airborne 
effluents  to  be  generated  during  the 
excavation  activities  associated  with  the 
decommissioning  of  Bert  Avenue  site. 
The  maximum  public  dose  bom 
airborne  effluents  is  0.04  mSv  (4  mrem) 
for  the  Bert  Avenue  site.  The  staff 
performed  a  conservative,  independent 
analysis  of  the  potential  for  public 
exposure  from  airborne  effluents.  The 
staff  estimated  the  dose  to  the  nearest 
resident  during  excavation  of  soil  at  the 
Chemetron  Bert  Avenue  site  to  be 
approximately  0.24  mSv  (24  mrem). 

The  NRC  staff  performed  dose 
assessments  for  the  Bert  Avenue 
disposal  cell  using  the  RESRAD 
computer  code.  Version  5.61  (Reference 
6)  and  the  NEFTRAN II  computer  code 
(Reference  7).  The  RESRAD  code 
calculates  dose  impacts  assimiing  a 
resident-farmer  scenario,  where  an 
individual  would  construct  a  residence, 
live  there,  grow  food,  and  consume  all 
drinking  water  from  a  conservatively 
located  groimdwater  well.  Over  a  1000 
year  period,  the  peak  radiation  doses 
were  calculated  to  be  0.28  mSv/yr  (28 
mrem/yr)  at  1000  years  after 
construction  of  the  disposal  cell.  These 
predicted  doses  are  less  than  NRC's 
linut  of  1  mSv/yr  (100  mrem/yr)  for 
radiation  doses  to  the  public  in  10  CFR 
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Part  20.  These  doses  reflect  the  worst 
case  scenario  with  the  proposed  cover 
over  the  disposal  cell  assumed  to  have 
been  removed. 

NRC  staff  computed  groundwater 
doses  for  time  periods  after  1000  years 
using  the  NEFTRAN II  code.  The  peak 
groundwater  dose  at  a  hypothetical  well 
150  m  (500  ft)  rom  the  Bert  Avenue  site 
at  a  depth  of  about  8  m  (25  ft)  below  the 
base  of  the  disposal  cell  would  be  0.22 
mSv/yr  (22  mrem/yr)  at  8000  years.  The 
peak  groundwater  dose  at  a  well  1500  m 
(5000  ft)  firom  the  Bert  Avenue  site  at  a 
depth  of  76  m  (250  ft)  below  the  base 
of  the  disposal  cell  would  be  0.02  mSv/ 
yr  (2  mrem/yr)  at  65,000  years.  Hie 
latter  well  location  represents  a  realistic 
location  for  a  groundwater  well  based 
on  the  regional  geohydrological 
conditions.  NRC  staff  also  calculated 
groimdwater  doses  assuming  the 
groundwater  table  rises  to  the  natural 
level  of  the  filled-in  ravine.  The 
resulting  dose  is  l.OE-5  mSv/yr  (0.001 
mrem/yr)  at  1000  years  and  2.0E-4 
mSv/yr  (0.02  mrem/yr)  at  10,000  years. 
The  above  doses  estimated  for  the 
public  are  substantially  less  than  the  1 
mSv/yr  (100  mrem/yr)  limit  for 
exposures  to  the  public  in  10  CFR  part 
20. 

During  the  remediation  of  the 
contaminated  materials,  workers  will 
receive  doses  from  direct  exposure  and 
from  the  inhalation  of  dusts  containing 
depleted  uranium.  From  direct 
exposure,  assuming  the  maximum 
measured  background  radiation  levels  at 
the  Bert  Avenue  site  of  0.4  mSv/yr  (40 
mrem/yr)  and  a  2000  hr  exposiue, 
Chemetron  computed  the  direct 
exposure  dose  to  be  0.091  mSv  (9.1 
mrem).  Chemetron  computed  the 
inhalation  dose  to  be  0.12  mSv  (12 
mrem).  The  above  doses  are 
substantially  below  the  10  CFR  part  20 
limit  of  0.05  Sv/yr  (5  Rem/yr)  for 
routine  occupational  exposure. 

Based  on  tne  above  evaliiations, 
radiation  exposures  of  persons  living  or 
traveling  near  the  site  due  to  onsite 
operations  will  be  well  within  limits 
contained  in  NRC  regulations  and  will 
be  small  in  comparison  to  natural 
backgroimd  radiation.  The  licensee  has 
a  radiation  protection  program  that  will 
maintain  radiation  exposures  and 
effluent  releases  within  the  limits  of  10 
CFR  part  20  and  should  maintain 
exposures  as  low  as  is  reasonably 
achievable. 

Chemetron  and  the  NRC  staff  also 
evaluated  the  radiological  impacts  from 
hypothetical  accidents.  The  licensee 
evaluated  two  worst  case  accident 
scenarios — a  truck  tipping  over 
releasing  its  contents  and  a  truck  fire 
causing  radioactivity  to  be  dispersed 


into  the  air.  The  scenarips  assumed  the 
maximum  total  uranium  concentration 
of  507  Bq/gm  (13,700  pCi/gm)  total 
uranium  found  at  the  Beit  Avenue  site 
in  Chemetron 's  site  characterization. 
Receptors  10  m  (33  ft)  away  would 
receive  a  dose  of  4.3E-4  mSv  (4.3E-2 
mrem)  from  the  truck  spill  accident  and 
0.04  mSv  (4  mrem)  from  the  truck  fire 
accident.  These  postulated  accidents  do 
not  have  the  potential  for  onsite  or 
offsite  radiation  doses  that  exceed  the 
minimiun  Protective  Action  Guide  level 
of  0.01  Sv  (1  Rem),  recommended  by  the 
U.S.  Environmental  Protection  Agency 
(Reference  8),  or  above  10  CFR  part  20 
limit  of  0.05  Sv  (5  Rem/yr)  for  routine 
occupational  exposure. 

Chemcitron  estimated  that  15,000  m^ 
of  wastes  exceeding  the  Option  2  limits 
in  the  1981  BTP  are  expected  at  the  Bert 
Avenue  site.  These  wastes  will  be 
shipped  offsite  to  a  licensed  low-level 
waste  disposal  site.  Wastes  will  be 
packaged  and  shipped  in  containers  or 
covered  railcars  or  trucks  in  accordance 
urith  NRC  and  Department  of 
Transportation  requirements.  Wastes 
will  be  disposed  of  in  accordance  with 
disposal  site  Ucense  requirements. 
Therefore,  there  are  no  significant 
impacts  fit>m  the  transportation  or 
offsite  disposal  of  radioactive  materials. 

The  NRC  staff  also  considered 
nonradiological  impacts  and  concluded 
that  all  such  impacts  are  negligible. 

Chemetron  has  identified  at  the  Bert 
Avenue  site  solid  wastes,  but  no 
hazardous  wastes,  as  defined  under  the 
Resource,  Conservation,  and  Recovery 
Act  (RCRA),  that  will  need  to  be 
managed  in  accordance  with  the 
requirements  of  the  Ohio  Environmental 
Protection  Agency  (OEPA).  Solid  wastes 
have  been  considered  in  OEPA's 
approval  of  Chemetron's  "Final  Site 
Closure/Post-Closure  Plan,  Bert 
Avenue"  (Reference  9).  If  hazardous 
wastes  are  encountered,  these  wastes 
will  be  managed  in  accordance  with 
OEPA  requirements.  Any  impacts  for 
handling  RCRA  solid  and  hazardous 
wastes,  if  identified,  are  expected  to  be 
small. 

Based  on  the  very  low  minority 
populations  in  Newburgh  Heights,  Ohio, 
and  Cuyahoga  Heights,  Ohio,  and 
income  statistics  that  show  no 
significant  low-income  populations 
compared  with  those  in  Cuyahoga 
County  and  in  the  State  of  Ohio,  there 
will  be  no  significant  impacts  to 
minorities  and  low-income  households 
from  the  proposed  activities  in 
Newburgh  Heights  and  Cuyahoga 
Heights. 


Conclusions 

The  proposed  remediation  of  the  Bert 
Avenue  site  will  enable  Chemetron  to 
release  the  site  for  unrestricted  use.  On 
the  basis  of  the  NRC  staffs  evaluation  of 
Chemetron's  proposed  remediation 
approach  for  the  Bert  Avenue  site,  and 
analysis  of  the  environmental  impacts  of 
the  proposed  action,  the  staff  concludes 
that  the  proposed  remediation  activities 
Mdll  not  result  in  any  significant 
environmental  or  radiological  impact. 

Alternatives  to  the  Proposed  Action 

Alternatives  analyzed  in  the  EA 
included  (1)  leaving  the  depleted 
uranium  in  place;  (2)  delayed 
remediation;  (3)  disposal  of 
contaminated  material  at  an  offisite  low- 
level  radioactive  waste  disposal  site;  (4) 
waste  processing  to  reduce  the  volume 
of  waste  to  be  disposed  at  an  offsite  low-    . 
level  waste  disposal  site;  and  (5)  onsite 
disposal. 

Leaving  the  depleted  uraniimi  in 
place  would  result  in  the  necessity  of 
maintaining  radiological  controls  and 
training  requirements.  Without 
remediation  of  the  contamination,  the 
site  could  not  be  released  for 
unrestricted  use. 

Delaying  remediation  would  result  in 
higher  costs  for  site  controls  and  higher 
futxire  costs  for  remediation.  Because  of 
the  long  half-Ufe  of  uranium,  there  will 
be  no  significant  decay. 

Disposing  of  wastes  at  an  offisite  low- 
level  waste  disposal  site  would  cost 
between  $15,000,000  and  $20,000,000. 
An  additional  $2,300,000  is  estimated  to 
be  required  to  close  the  site  to  meet 
OEPA  solid  waste  requirements.  No 
significant  radiological  nor  non- 
radiological  impacts  would  be  expected 
in  this  alternative. 

Treating  contaminated  soils  and 
rubble  to  remove  depleted  uranium  and 
reduce  the  volume  of  wastes  required  to 
be  disposed  at  an  offsite  low-level 
radioactive  waste  disposal  facility  is 
estimated  to  cost  between  $9,000,000 
and  $12,000,000.  An  additional 
$2,300,000  is  estimated  to  be  required  to 
close  the  site  to  meet  OEPA  solid  waste 
requirements.  No  significant 
radiological  nor  non-radiological 
impacts  would  be  expected  in  this 
alternative. 

Onsite  disposal  as  proposed  by  the 
licensee  woiild  cost  approximately 
$5,300,000  and  would  address  OEPA 
solid  waste  issues.  No  significant 
radiological  nor  non-radiological 
impacts  would  be  expected  in  this 
alternative. 

The  NRC  staff  concludes  that  there  are 
no  reasonably  available  alternatives  to 
the  licensee's  proposed  plan  that  are 
obviously  superior. 
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AhematiTe  Use  of  Resources 

The  activities  leading  to  the  proposed 
action  would  result  in  the  irreversible 
use  of  energy  resources  in  the  conduct 
of  the  proposed  Bert  Avenue 
remediation.  There  are  no  reasonable 
alternatives  to  these  resource  uses,  and 
the  proposed  activities  do  not  involve 
any  unresolved  conflicts  concerning 
uses  of  available  resources. 

Agencies  and  Persons  Consulted,  and 
Sources  Used 

The  environmental  assessment  on 
which  the  finding  of  no  significant 
impact  is  based  was  prepared  by  NRC 
staff  in  the  Office  of  Nuclear  Material 
Safety  and  Safeguards,  Rockville,  MD, 
and  Region  m.  Lisle,  IL.  During  the 
review  of  Chemetron's  Final  Site 
Remediation  Plan,  NRC  requested 
comments  from  the  Ohio  Department  of 
Health  ((X>H),  OEPA.  and  the  Cuyahoga 
County  Board  of  Health  (CCBH). 

NRC  received  formal  comments  fit>m 
ODH  and  CCBH,  and  informal 
comments  firom  OEPA.  The  principal 
comments  received  from  ODH  and 
OEPA  were  that  NRC  should  require 
post-closure  controls  and  monitoring, 
for  the  radiologic  components  in  the 
waste,  after  completion  of  the  onsite 
disposal  cells.  These  controls  would  be 
consistent  with  the  post-closure  controls 
required  by  OEPA  for  solid  waste 
landfills.  NRC  staff  indicated  that  under 
the  conditions  of  onsite  disposal  imder 
the  Option  2  limits  of  the  1981  BTP 
(Reference  4)  the  Bert  Avenue  site  could 
be  released  for  uiuestricted  use,  and 
doses  to  hypothetical  intruders  who 
might  construct  homes  and  consiune 
groundwater  and  foodstuffs  grown  in 
the  wastes  would  be  acceptable. 
Chemetron  has  agreed  to  perform 
analyses  for  gross  alpha,  gross  beta,  and 
total  uranium  in  the  groundwater 
sampling  program  to  be  conducted  as 
part  of  OQ'A  post-closiue  monitoring 
program. 

lihe  principal  comments  made  by 
CCBH  were  technical  comments  related 
to  the  design  of  the  proposed  Bert 
Avenue  disposal  cell. 

A  draft  environmental  assessment  was 
provided  to  ODH,  OEPA,  CCBH,  and  the 
Mayor  of  Newburgh  Heights  for 
comment.  Other  than  ODH,  there  were 
no  comments  received.  The  ODH  staff 
indicated  that  the  State  of  Ohio  does  not 
wish  to  have  a  number  of  small  low- 
level  waste  sites  across  the  site,  and 
they  suggested  that  environmental 
monitoring  be  required  when  the  project 
is  completed.  Chemetron  has  agreed  to 
perform  analyses  for  gross  alpha,  gross 
beta,  and  total  uranium  in  the 
groundwater  sampling  program  to  be 


conducted  as  par^of  OEPA  post-closure 
monitoring  program. 

No  other  sources  of  information  were 
used  beyond  those  which  are  referenced 
in  the  report. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA 
evaluating  the  environmental  impacts 
related  to  the  license  amendment 
requested  from  Chemetron  Corporation, 
Inc.,  to  authorize  the  remediation  of  the 
Bert  Avenue  site  in  accordance  with 
their  remediation  plan.  The  EA         * 
examines  the  radiological  impacts 
associated  with  these  proposed 
activities.  As  indicated  above,  the  EA 
did  not  identify  any  significant 
environmental  impact  associated  with 
these  proposed  licensed  amendment 
actions.  The  NRC  staff  concluded  that  a 
Finding  of  No  Significant  Impact 
(FONSI)  is  justified  and  appropriate. 

Opportunity  for  a  Hearing 

On  April  11, 1994,  the  NRC  published 
in  the  Federal  Register  a  notice  of 
Consideration  of  Amendment  to 
Chemetron  Corporation  License  and 
Opportunity  for  Hearing.  In  response  to 
that  notice,  the  Earth  Day  Coalition 
submitted  a  petition  for  hearing.  On  July 
7, 1994,  the  Presiding  Officer  granted  a 
three  week  period  for  Earth  Day 
Coalition  to  supplement  a  deficient 
hearing  request.  The  Coalition's  petition 
failed  to  demonstrate  the  NRC's 
standing  requirements  were  met  and 
that  its  concerns  were  germane  to  the 
subject  matter  of  the  proceeding. 
Because  the  Coalition  did  not  file  the 
supplemental  information,  on 
September  1, 1994,  the  Presiding  Officer 
dismissed  the  proceeding. 
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Dated  at  Rockville,  Maryland,  this  4th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 
JdmWJiI.Hkkay, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuciearhtaterial 
Safety  and  Safeguards. 

(FR  Doc.  97-3177  Filed  2-7-97;  8:45  am] 
BUJNQ  COOE  79W-01-P 

[Docket  Nos.  STN  5(M54.  STN  50-455,  STN 
50-456  and  STN  5<MS7] 

Commonwealth  EcHaon  Company; 
Notica  of  Conaidaratlon  of  laauanca  of 
Amendmanta  to  Facility  Operating 
LIcenaea  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  amendments 
to  Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77, 
issued  to  Commonwealth  Edison 
Company  (ComEd,  the  licensee)  for 
operation  of  Byron  Station,  Units  1  and 
2,  located  in  Ogle  County,  Illinois  and 
Braidwood  Station,  Units  1  and  2, 
located  in  Will  County,  Illinois. 

The  proposed  amendments  would 
revise  the  technical  specifications  (TS) 
to  allow  ComEd  to  take  credit,  on  a 
temporary  basis,  for  soluble  boron  in  the 
spent  fuel  storage  water  in  maintaining 
an  acceptable  margin  of  subcriticality. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
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Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  March  12, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and 
petitions  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
PubUc  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  rooms  located  at:  for  Byron, 
the  Byron  Public  Library  District,  109  N. 
Franklin,  P.O.  Box  434,  Byron,  Illinois 
61010;  for  Braidwood,  the  Wilmington 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
shoiild  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

-Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attrition: 
Docketing  and  Services  Branch,  or  may 
be  deUvered  to  the  Commission's  PubUc 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington,  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-fi«e  telephone  call  to  Western 
Union  at  l-(800)  246-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  Robert 
A.  Capra:  petitioner's  name  and 
telephone  number;  date  petition  was 
mailed;  plant  name;  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 


shotild  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001.  and  to  Michael  L 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60603,  attorney  for  the  licensee. 

Nontimely  fillings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-{v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendments  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  pubUc 
comment  of  its  profKjsed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendments  dated  November  5. 1996, 
which  is  available  for  pubUc  inspection 
at  the  Commission's  PubUc  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC,  and  at  the 
local  pubhc  dociunent  rooms  located  at: 
for  Byron,  the  Byron  PubUc  Library 
District,  109  N.  Franklin.  P.O.  Box  434, 
Byron.  Illinois  61010;  for  Braidwood, 
the  Wilmington  PubUc  Library,  201  S. 
Kankakee  Street,  Wilmington,  Illinois 
60481. 

Dated  at  RockviUe,  Maryland,  this  4th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director.  Project  Directorate  ni-2.  Division 
of  Reactor  Projects— in/IV.  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  97-3180  Filed  2-7-97;  8:45  am) 
MJJNQ  CODE  7«M-01-P 

Changes  in  the  Operator  Licensing 
Program;  Issued 

AGENCY:  Nuclear  Regulatory  - 

Commission. 

ACTION:  Notice  of  issuance. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  issued  Generic 
Letter  95-06.  Supplement  1  to  (1) 
inform  all  Ucensees  of  nuclear  power 
reactors  (except  those  Ucensees  of 
permanently  shutdown  reactors  who  are 
no  longer  required  to  utiUze  licensed 
operators)  about  the  results  of  the  pilot 
program  described  in  Generic  Letter  95- 
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06  and  (2)  notiiy  addressees  of  NRC's 
decision  to  change  the  operator 
licensing  process  so  that  facility 
licensees  may  voluntarily  prepare  the 
operating  tests  and  prepare,  administer, 
and  grade  the  written  examinations  that 
the  NRC  will  review,  approve,  and  use 
to  determine  the  competence  of  operator 
license  applicants  at  power  reactor 
facilities.  This  generic  letter  requests 
that  addressees  who  are  scheduled  for 
initial  operator  licensing  examinations 
and  are  interested  in  voluntarily 
preparing  the  examinations  as  described 
in  the  generic  letter  supplement  to 
contact  their  NRC  Regional  OfBce  to 
make  the  necessary  arrangements.  This 
generic  letter  supplement  is  available  in 
the  NRC  Public  Document  Room  imder 
accession  number  9701310141. 
DATES:  The  generic  letter  was  issued  on 
January  31. 1997. 
ADDRESSEES:  Not  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stuart  Richards  at  (301)  415-1031. 
8UPPLBKNTARY  INFORMATION:  The 
actions  requested  in  this  generic  letter 
are  considered  voluntary. 

Dited  at  Rockville,  Kfaryland.  this  4th  day 
ofFefaruaiy,  1997. 

For  the  Nuclear  Regulatcny  Comminion. 
Dairid  B.  Mattewt, 

Acting  Deputy  Dinctor,  Division  of  Reactor 
Program  Management,  Office  of  Nuclear 
Reaicta^  Regulation. 

(PR  Doc  97-3178  Filed  2-7-«7: 8:45  am] 


Regutartory  Analysis  Technical 
EvahMlion  Handbook;  Avallablllty 

The  Nuclear  Regulatory  Commission 
(NRC)  announces  the  availability  of 
"Regulatory  Analysis  Technical 
Evaluation  Handbook",  (NUREG/BR- 
0184).  This  doctmient  is  a  Handbook  to 
be  used  by  the  NRC  and  its  contractors 
in  the  preparation  of  regulatory  analyses 
to  aid  NRC  decision-makers  in  dedcting 
whether  a  proposed  new  regulatory 
requirement  should  be  imposed.  In 
addition,  it  is  anticipated  that  the 
Handbook  will  be  useful  to  the 
Agreement  States  in  their  assessment  of 
new  regulatory  requirements.  The 
Handbook  is  an  updated  and  revised 
version  of  an  earlier  document.  "A 
Handbook  for  Value-Impact 
Assessment"  (NUREG/CR-3S68),  issued 
by  the  NRC  in  1983. 

The  1983  docimient  is  being  updated 
in  this  Handbook  to  accomplish  the 
following  objectives: 

•    To  reflect  the  content  of  NRC's 
Regulatory  Analysis  Guidelines, 
NlJREG/BR-0058,  Rev.  2.  issued  in 
November  1995. 


•  To  expand  the  scope  of  the 
Handbook  to  include  the  entire 
regulatory  analysis  process  and  to 
address  facilities  other  than  power 
reactors. 

•  To  reflect  NRC  experience  and 
improvements  in  data  and  methodology 
since  the  1983  Handbook  was  issued. 

•  To  reflect  the  gmdance  in  the  1996 
document  "Economic  Analysis  of 
Federal  Regulations  Under  Executive 
Order  12866".  This  document  was 
prepared  by  a  Federal  interagency 
regulatory  working  group  convened  by 
the  Office  of  Management  and  Budget. 

NRC  obtained  peer  review  comments 
on  the  draft  Handbook  from  the 
following  organizations:  Westinghouse 
Savannah  River  Co..  Brookhaven 
National  Laboratory,  Argonne  National 
Laboratory,  and  Science  and 
Engineering  Associates,  Inc.  The 
comments  of  these  organizations  are 
reflected  in  the  Handbook.  The  draft 
version  of  the  Piandbook  has  also  been 
used  by  NRC  staff  members  since 
September  1993  and  staff  comments 
have  been  incorporated.  A  draft  version 
of  the  Handbook  was  made  available  to 
the  public  in  September  1993  (58  FR 
47160)  but  comments  were  not 
specifically  requested. 

The  Handbook  is  being  issued  in 
loose-leaf  format  to  facilitate  future 
revisions.  NRC  intends  to  periodically 
revise  the  Handbook  as  new  and 
improved  guidance,  data,  and  methods 
become  available.  Comments  on  the 
Handbook  from  users  and  the  public  are 
welcome  at  any  time.  In  particular,  the 
NRC  is  requesting  comments  frtsm  the 
Agreement  States  on  the  Handbook's 
value  in  preparing  regulatory 
documents  for  state  rulemaking  actions. 
Comments  should  be  submitted  to: 
Chief.  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Information  and  Publication  Services, 
Mail  Stop  T-6  D59,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001. 

Copies  of  NUREG/BR-0184  may  be 
purchased  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O  Box  37082,  Washington,  DC 
20402-9328.  Copies  are  also  available 
frt>m  the  National  Technical  Information 
Service.  5285  Port  Royal  Road, 
Springfield.  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying 
for  a  fee  in  the  NRC  Public  Document 
Room.  2120  L  Street,  NW.  (Lower 
Level).  Washington.  DC  20037. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  December,  1996. 


For  the  Nuclear  Regulatory  Commission. 
Frank  A.  Coatanzi, 

Deputy  Director.  Division  of  Regulatory 
Applications. 

[FR  Doc.  97-3179  Filed  2-7-97;  8:45  am] 

MUMQ  CODE  7M»41-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  Na  34-38235;  International  SariM 
nilaeaa  Wo.  1048} 

List  of  Foreign  Isauers  Which  Have 
Submitted  information  Required  by  the 
Exemption  Relating  to  Certain  Foreign 
SecurltieB 

February  4, 1997. 

Foreign  private  issuers  with  total 
assets  in  excess  of  $10,000,000  and  a 
class  of  equity  securities  held  of  record 
by  500  or  more  persons,  of  which  300 
or  more  shareholders  reside  in  the 
United  States,  are  subject  to  registration 
imder  Section  12(g)  of  the  Securities 
Exchange  Act  of  1934. 15  U.S.C.  78a  et 
seq.  (the  "Act").' 

Rule  12g3-2(b)  (17  CFR  240.12g3- 
2(b))  provides  an  exemption  from 
registration  under  Section  12(g)  of  the 
Act  with  respect  to  a  foreign  private 
issuer  that  submits  an  a  current  basis 
material  specified  in  the  Rule  to  the 
Commission.  Such  required  material 
includes  that  information  about  which 
investors  ought  reasonably  to  be 
informed  with  respect  to  tiie  issuer  and 
its  subsidiaries  and  which  the  issuer  (1) 
has  made  or  is  required  to  make  public 
pursuant  to  the  law  of  the  coimtry  of  its 
domicile  or  in  which  it  is  incorporated 
or  oi^anized,  (2)  has  filed  or  is  required 
to  file  with  a  stock  exchange  on  which 
its  securities  are  traded  and  which  was 
made  public  by  such  exchange  and/or 
(3)  has  distributed  or  is  required  to 
distribute  to  its  security  holders. 

On  October  6, 1983,  the  Commission 
revised  Rule  12g3-2(b)  by  terminating 
the  availability  of  the  exemptive  rule  for 
certain  foreign  issuers  with  securities 
quoted  on  an  automated  inter-dealer 
quotation  system  (which  includes  the 
NASDAQ  stock  market).^  The 
Commission  grandfathraed  indefinitely 
securities  of  ncm-Canadian  issuers  in 
compliance  with  the  information- 
supplying  exemption  as  of  October  6. 
1983  and  quoted  in  NASDAQ  on  that 


■  Foraign  iatuen  may  also  be  nibject  to  nicfa 
requiraments  of  the  Act  by  raaaon  of  having 
securities  registered  and  listed  on  a  national 
securities  exchange  in  the  United  States,  and  may 
be  subject  to  the  reporting  requirements  by  reason 
of  having  registered  securities  under  the  Securities 
Act  of  1933. 15  U.S.C  77a  et  leq. 

2  Exchange  Act  Release  Na  20264  (Oct  6. 1983). 


UMI 


Federal  Register  /  Vol.  62,  No.  27  /  Monday,  February  10,  1997  /  Notices 


6019 


date.3  The  Commission  extended  the 
exemption  to  Canadian  securities  only 
until  January,  1986. 

When  it  adopted  Rule  12g3-2  and 
other  rules  relating  to  foreign 
secnirities,*  the  Commission  indicated 
that  from  time  to  time  it  would  issue 
lists  showing  those  foreign  issuers  that 
have  claimed  exemptions  from  the 
registration  provisions  of  Section  12(g) 
of  the  Act.'  The  piupose  of  the  present 
release  is  to  call  to  the  attention  of 
brokers,  dealers,  and  investors  that  some 
form  of  relatively  ciurent  information 
concerning  the  foreign  issuers  included 
on  the  following  Ust  is  available  in  the 


pubUc  files  of  the  Commission.^  The 
Commission  also  wishes  to  bring  to  the 
attention  of  brokers,  dealers,  and 
investors  the  fact  that  current 
information  concerning  foreign  issuers 
may  not  necessarily  be  available  in  the 
United  States.''  The  Commission 
continues  to  expect  that  brokers  and 
dealers  will  consider  this  fact  in 
connection  with  their  obligations  under 
the  federal  securities  laws  to  have  a 
reasonable  basis  for  recommending 
these  seciuities  to  their  customers.  ^ 

Any  questions  regarding  Rule  12g3-2 
or  the  list  included  herein  should  be 
directed  to  Andrea  R.  Biller,  Office  of 


International  Corporate  Finance, 
Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549  ((202)  942- 
2990).  Requests  for  copies  of  the 
documents  in  the  files  should  be 
directed  to  the  Piiblic  Reference  Room, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549  ((202)  942- 
8090). 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarlud, 

Deputy  Secretary. 


Company 


A&B  Geosdence  Corp , 

A.C.T.  Industrial  Corp .i., 

AAPCLtd „ 

ABB  AG 

ABN  AMRO  Mowing  N.V 

ACB  Neflechimbank .,..." , 

AGO  Americas  GoJd  Corp „ ., 

AO  Mosenergo '. „ 

AO  Rostelecom 

AO  Surgutneftgaz 

AOTDGUM 

APAC  Telecommunications  Corp 

AVL  Information  Systems  Inc 

AWA  Technologies  Inc  

Abeddon  Resources  Inc _ 

Abitibi  Mining  Corp 

Adamas  Reso , 

Adex  Mining 

Adidas  Aktiengesellschaft 

Adicann  Qotdfieids  Ltd 

Advance  International  Inc 

Advent  Communications  Corp  „ 

Aerovias  de  Mexico,  SJV . . 

Afrikander  Lease,  Ltd 

Agate  Bay  Resources  Ltd 

Agen  Ltd .'. 

Airt)0ss  Ltd  _ „ 

Akademia  Enterprises  Inc 

AJ<ash  Ventures  Inc 

Atantra  Venture  Corp  

Alarko  Sanayi  Ve  Ticaret  A.S  

Atoert  Fisher  Group  PLC _ 

All  Nippon  Ainways  Co ^ 

Allan  Resources  Ltd „ „ 

ABegheny  Mines  Corporatton 

AHied  Cdtoids  Group  pic 

Allied  Domecq  ptc  

Alpargatas,  SAI.C 

Alpha  Airports  Group  PLC  

Alpha  Credrt  Bank  A.E 

Alpine  Exptoration  Corp „„ 

Altai  Resources,  Inc . 

Altair  International  GoM  Inc . 

Attarich  Energy  Inc „ 

Altmark  Energy  Inc , 

AmSteel  Corp  Berhad 


Country 


Canada  

Canada 

Australia  

Switzerland 

Nettierlands 

Russia 

Cartada 

Russia 

Russia „.. 

Russia 

Russia 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Germany  

Canada  

Canada  

Canada  

MexKO 

South  Africa  ..«.. 

Cartada 

Australia 

Australia 

Canada 

Canada  

Canada  

Turkey 

United  Kingdom 

Japan  

Canada  

Canada  

United  Kingdom 
United  Kingdom 

Argentina 

United  Kingdom 

Greece  

Canada 

Canada  

Cartada 

Canada ~.. 

Canada  

Malaysia 


FileKk). 


82-4254 
82-1071 
82-3688 
82-2871 
82-3246 
82-4497 
82-2622 
82-4475 
82-4249 
82-4302 
82-4132 
82-4157 
82-4010 
82-3922 
82-3025 
82-4321 
82-4355 
82-2796 
82-4278 
82-4192 
82-4137 
82-3675 
82-3195 

82-245 
82-4284 
82-2330 
82-3104 
82-4035 

82-695 
82-3307 
82-^t006 
82-1020 
82-1569 
82-3403 
82-3340 
82-4038 

82-878 
82-3122 
82-3694 
82-3399 
82-1856 
82-2^0 
82-1770 
82-4348 
82-3473 
82-3318 


>U,  however,  the  securities  are  delisted  from  an 
automated  inter-dealer  quotation  system  or  the 
issuer  Csils  to  maintain  or  otherwise  meet  the 
requirements  of  the  exemption,  the  grandfather 
provision  will  cease  to  apply. 

'Exchange  Act  Release  No.  8066  (Apr.  28, 1967). 

'Exchange  Act  Release  No.  36200  (Sept  7. 1995) 
contained  the  last  such  list. 


*  Inclusion  of  an  issuer  on  the  following  list  is  not 
an  affirmation  by  the  Commission  that  the  issuer 
has  complied  or  is  com(/lying  with  all  the 
conditions  of  the  exemption  provided  by  Rule 
12g^2(b).  The  list  does  identify  those  issuers  that 
both  have  claimed  the  exemption  and  have 
sutxnitted  relatively  current  information  to  the 
Commission  as  of  January  23, 1997. 

'Paragraph  Ca)(4)  of  Rule  15c2-ll  |17CFR 
240.1Sc2-ll|  requires  a  broker-dealer  initiating  a 


quotation  for  securities  of  a  foreign  private  issuer 
to  maintain  in  its  files,  and  to  make  reasonably 
available  upon  request,  the  information  furnished  to 
the  Commission  pursuant  to  Rule  12g3-2(b)  since 
the  beginning  of  the  issuer's  last  Tiscal  year. 

■See,  e.g.,  Hanly  v.  SEC.  415  F.2d  589  (2nd  Cir. 
1969)  (broker-dealer  cannot  recommend  a  security 
unless  an  adequate  and  reasonable  basis  exists  for 
such  recommendation). 
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Company 


Country 

Canada  

Canada  

Finland  

Canada  ..„ 

Canada  

Canada  

Canada  

Canada , 

Hong  Kong , 

Australia „. , 

Canada , 

India  , 

Malaysia 

South  Africa  

South  Africa , 

Canada ...< , 

Canada , 

Canada  

Canada  

Mexico ; 

Canada  

Canada  

Canada  

Canada  

Canada 

Canada ; 

United  Kingdom  

Canada  

Canada  

Italy 

India 

Australia 

Thailand ~ 

Canada  

France  

Argentina 

Canada  

Canada _. 

Sweden  

Canada ._ 

Australia 

Australia 

Australia 

Sweden  

Canada > 

South  Africa 

Frarwe 

United  Kingdom 

Canada  

United  Kingdom 

Canada  

Germany  

Canada  

Canada  

South  Africa  ... 

Sweden  

United  Kingdom  

Canada  

Canada  

Venezuela 

Italy 

Ecuador 

Spain 

Boivia 

Equador 

Venezuela 

Bolivia 

Mexico 

Bolivia 

Bolivia 

Argentina  ...... , 

Canada  

Japan  


File  No. 


Amar  Ventures  Inc 

Amcorp  Industries  Inc  ....m.................... 

Amer  Group  Lid 

AmeiB  Industries  Corp 

America  West  Capital  Corp 

American  Comstock  Exploration  Ltd  ..~ 

American  Manor.Corp 

American  Mineral  Fields  Inc 

Amoy  Properties  Ltd 

Ampolex  Ltd  

Anderson  Exploration  Ltd 

Andhra  Valley  Power  Supply  Co , 

Angkasa  Marketing  Bertiad 

Angk3  American  Corp  of  S.  Africa 

Angk)  American  Gokj  Investment  Co  .... 

Annova  Business  Group  Inc 

Aniares  Mining  and  Exploration  Inc 

Anihian  Resources  Corp 

Anvil  Resources  Ltd 

Apasco,  S.A.  de  C.V 

Appfied  lnventk)ns  Management  Inc 

Aquaterre  Mineral  Devek)pment  Ltd 

Aquiline  Resources  Inc  

Archon  Minerals  Ltd 

Arequipa  Resources  Ltd „ 

Argenta  Systems,  Inc 

Arjo  Wiggins  Appleton „, 

Ariing  Resources  Ltd 

Amiada  Gold  Corp 

Amoldo  Mondadori  EdNori  S.p.A 

Annnd  Mills  Ltd  (The) 

Ashton  Mining  Ltd  „ 

Asia  Ftoer  pk:  „ 

Asia  Minerals  Corp 

Assurances  Generales  de  France  

Astra  Compania  Argentina  de  Petroleo 

Astris  Energi  Inc 

Athabaska  GoM  Res.  Lid 

Atlas  Copco  AB 

Atna  Resources  Ltd 

Auridiam  Consolklated  N.L  

Australian  Hydrocartxxis 

Australian  Natktnal  Industries  Ltd 

Au»oliv  AB ,. 

Avakxi  Ventures  Lid 

Avgold  Limited 

Avmin  Limited 

Axime 

BAT.  Industries 

B.Y.G.  Natural  Resources  Inc 

BAA  pic „.. 

BC  Gas  Inc 

BHF  Bank 

BMR  GoU  Corp 

BPI  Industries  Inc 

BRO-X  Minerals  Lid  .._ 

BT  Industries  AB 

BTR  pte _ 

BWI  Resources  Lid  ...._ 

BY  4  G  Ventures  Corp 

Baco  Venezolano  de  Credto 

Banca  Commerciale  ItaKana 

Banco  Amazanos  S.A  

Banco  Espanol  de  Credto.  SA 

Banco  Industrial  SA 

Banco  La  Previsora  SJ\ 

Banco  Mercandl  CA.  SA  C.A 

Banco  Mercarrtil  S> 

Banco  MexKano 

Banco  l^ackxial  de  Boivia 

Banco  Santa  Cob  SA 

Banco  del  Sud  S.A 

Band  Ore  Resources  Lid  

Bandai  Co ., 


82-3071 
82-2991 
82-1544 
82-3263 
82-3435 
82-3283 
82-4158 
82-1840 
82-3410 
82-3078 
82-4169 
82-3732 
82-3319 
82-97 

82-146 
82-2384 
82-3858 
82-4096 
82-1244 
82-3103 
82-3763 
82-3945 
82-2857 
82-4171 
82-4150 
82-1320 
82-4185 
82-4097 
82-3965 
82-3996 
82-3708 
82-3577 
82-2842 
82-4429 
82-4517 
82-3930 
82-4325 
82-1906 

82-812 
82-1556 
82-3452 

82-856 
82-3351 
82-3810 
82-4427 
82-4482 
82-4519 
82-4323 
82-33 
82-2038 
82-3372 
82-3909 
82-3404 
82-2246 
82-3089 
82-4489 
82-4212 

82-898 
82-2914 
82-1342 
82-4422 
82-3707 
82-4116 
82-2814 
82-4183 
82-4133 
82-4378 
82-4296 
82-3508 
82-4301 
82-4370 
82-3830 
82-4233 
82-3919 
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Company 


Bank  Vozrozhdeniye 

Bank  of  East  Asia  Ltd  .^. 

Bank  of  Nova  Scotia 

Bank  of  Scotland 

Banklnter.  S.A 

Banque  Marocaine  du  Commerce  Exteriur 

Basic  Petroleum  and  Minerals  Inc 

Bayer  AG 

Bayerische  Hypotheken-und  Wechsel-Bank  .. 

Beatrix  Mines  Ltd  ..: 

Benkaa  Ports  PLC 

Benson  Petroleum  Ltd 

Benz  Gok)  Equities  Ltd  „ 

Bergesen  oy  A/S  

Berjaya  Group  Bertiad  

Berjaya  Industrial  Berhad 

Bespak  pto 

Big  Valley  Resources  Inc „ 

Biota  HokSngs  Ltd 

Bishop  Capital  Corp 

Blackstone  Resources  Inc 

Blenheim  Group  PLC  

Blue  Circle  Industries  PLC _ 

Blue  Desert  Mining  Inc 

Blue  Power  Energy  Corp  

Blue  Range  Resource  Corp 

Body  Shop  IntematkMial  PLC 

Bohler  Uddeholm  AG  

Bomax  Resources  Corp 

Bombardier  Inc 

Bombril  S.A 

Bompreco  S.A.  Supermercados  do  Nordeste 

Borealis  Exptoration  Ltd 

Boswell  lntematk)nal  Technotogies 

BoukJer  GoW  N.L 

Bracken  Mines  Ltd  

Bradbury  Intematkxial  Equities  Lid 

Braddk:k  Resources  Ltd .-...., 

Braklen  Resources  Ltd 

Brandseiite  lntematk)nal  Corp 

Brazil  Realty  S.A  , 

Breckenridge  Resources  Ltd 

Bren  Mar  Resources  Ltd 

Bresea  Resources  Ltd _. , 

Briana  Bk)-Tech  Inc , 

Bridgestone  Corp  , 

British  Energy „ 

Brocker  Investments  Ltd 

Burmah  Castrol  PLC  

Bums  Philip  &  Company  Ltd 

Buvvill  HoWings  Ltd 

C.A.  Venezolana  de  Pulpa  y  Papel  SACA  ..... 

CAPEX  S.A  

CDL  Hotels  Intematkxial  Ltd 

CML  Mterosystems  PLC 

COFAP  Cia  Fabricadora  de  Pecus 

CS  Holding 

CSK  Corp  . .. 

CSL  Umited 

CT4T  Teleconvnuncatxxis  Inc 

CTM  Citras  S.A  „. „ 

Cadre  Resources  Ltd 

Calais  Resources,  Inc 

Cak»  Resources  Inc 

Cametot  Industries,  Inc  

Canadian  Airlines  Corp 

Canadian  Imperial  Bank  of  Comnierce 

CaruKian  Mountain  Minerals  Ltd >. 

Canad»n  States  Gas  Ltd » 

Canadian  Western  Bank 

Capilarw  International  Inc  

Captive  Air  lntematk>nal,  Inc 

Carbite  Gokl  Inc 

Cardo  AB 


Country 


FileKk). 


Russia 

Hong  Kong 

Canada  

UrMed  Kingdom 

Spain „ 

Morocco  

Philippines 

Germany  

Germany  

South  Africa  

United  Kingdom 

Canada  

Canada  

Norway  

Malaysia 

Malaysia 

United  Kingdom 

Canada  

Australia 

Canada  

Canada  

United  Kingdom 
United  Kingdom 

Canada  

Canada  

Canada „.. 

United  Kingdom 

Austria 

Cartada 

Canada  

Brazil  

Brazil 

Canada 

Canada  

Australia 

South  Africa  

Canada  

Canada  

Canada  

Canada  

Brazil  

Canada  

Canada  

Canada  

Canada  

Japan  

United  Kingdom 

Canada  

United  Kingdom 

Australia 

Bermuda 

Venezuela 

Argentina 

Cayman  Islands 
United  Kingdom 

Brazil  

Switzerland 

Japan  

Australia 

Canada  

Brazil  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada  

Canada 

Canada  

Canada  

Canada 

Sweden  


82-4257 
82-3443 

82-132 
82-3240 
82-2972 
82^4309 
82-4215 
82-3948 
82-3777 
82-1054 
82-4182 
82-4273 
82-2491 
82-1697 
82-2677 
82-2580 
82-3349 
82-1600 
82-3570 
82-4373 
82-4520 
82-2780 

82-927 
82-4386 
82-2213 
82-3302 
82-3534 
82-4089 
82-1562 
82-3123 
82-3651 
82-4467 
82-1656 

82-863 
82-1650 

82-219 
82-2273 
82-4414 
82-2121 
82-4042 
82-4454 
82-1647 
82-2143 
82-1377 
82-3073 
82-1264 
82-4426 
82-4186 
82-5 
82-1565 
82-4266 
82-3202 
82-3862 
82-3667 
82-3176 
82-4274 
82-3477 

82-781 
82-3785 
82-3947 
82-3555 
82-2911 
82-3525 
82-1914 
82-3288 
82-3203 

82-103 
82-4523 
82-4196 
82-4478 
82-3094 
82-2367 
82-4305 
82-4020 
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Caribbean  Cement  Company 

Caribgotd  Resources  Inc 

Cariin  Resources  Corp 

Casamiro  Resources  Corp 

Cash  Canada  Pawn  Corp 

Cash  Resources  Ltd _ 

CasteNo  Casino  Corp 

Caste  Rock  Exploration  Corp 

Cathay  Pacific  Airlines  Ltd 

Cathedral  Gold  Corp 

Celanese  Canada  Inc 

Cementos  Lima  S.A 

Cemex,  S.A  de  C.V 

Centaur  Mining  &  Exploration  Lid 

Central  Costanera  S> 

Central  Pacific  Minerals  N.L 

Centrica  PLC 

Casta  Sporitelna  A.S „ 

Challenger  Minerals  Ltd 

Champion  Gold  Resources 

Cttampion  Resources  Inc 

Chapleau  Resources  Ltd 

Charters  Towers  Gold  Mines 

Chauvco  Resources  Ltd „. 

Chen  Hsong  Holding  Ltd 

CherTK)gomefl 

Cheung  Kong  (Holdings)  Ltd 

Chevalier  (OA)  International  Limited 

Chevalier  Development  Inti  Ud 

Chevalier  International  IHoldings  Ltd 

China  Overseas  Land  &  Investment  Ltd  ... 
China  Ptiarmaceutical  Enter.  &  Inv.  Co  .... 

China  Resources  Enterprise  Ltd 

China  Strategic  Holdings  Ltd  

Chinese  Estates  Holdings  Ltd 

Cho  Hung  Bank 

Christiana  Bank  OG  Kredtthasso 

Christies  International  PLC  

Churchill  Resources  Ltd 

Gboney  Group  Limited  _ 

Ciments  Francais  

Cimtek  Integrated  Manufacturing  Tech 

Ciquine  Comphania  Petroquirraca 

City  DevehDpments  Ltd „. 

Ctorins  « 

Claude  Resources  Inc , 

Climax  International  Co , 

Coca-Cola  Amatil  Ltd , 

Cotony  Pacific  Exptorations  Ltd  

Cokjmbia  Fuels  Inc  

Columbia  Gold  Mines  Lted 

Cokjmbia  Yukon  Resources  Ud 

Comae  Food  Group  Inc 

Commerzi»nk  AG _„ 

Commonweatth  Bank  of  Australia , 

Compagnie  Finarxaere  Richemont  AG  ...... 

Compagnie  Generate  des  Eaux 

Compagnie  Generate  des  Est  Michelin  .... 

Compagnie  de  Suez 

Comjsenhia  BrasHeria  de  Otstribwcao 

Companhia  Cervejaria  Brahma  SA 

Companhia  Energetna  Minas  Gerais 

Companhia  Energetica  de  Sao  Pauto 

Companhia  Siderurgica  de  Tubarao 

Companhia  Suzb/k)  De  Papel  E  Celutose  , 

Compania  Minera  Autlan  S.A  de  C.V 

Compania  Naviera  Perez  Companc  

Companion  Bulking  Material  (Hokfng)  

Compass  Group  pte  

CorvSpace  Communications  LM  

Concept  Industries  Inc 

Concert  Industries  Ltd 

Cong  Industries  Inc  „.. 

Connecticut  Devetopment  Corp 


Country 


File  No. 


Jamaica 

Canada  

Canada  

Canada  

Canada  

Canada  

Canada 

Hong  Kong 

Canada  

Canada  

Peru 

Mexkx) 

Australia 

Argentina 

Australia 

United  Kingdom 
United  Kingdom 

Canada  

Canada  

Cartada 

British  Columbia 

Australia 

Canada  

Bermuda 

Russia 

Hong  Kong 

Hong  Kong 

Hong  Kong 

Hong  Kong , 

Hong  Kong  

Hong  Kong 

Hong  Kong 

Hong  Kong 

Berrnuda 

Korea 

Norway 

United  Kingdom  . 

Philippines 

Jamaica 

France 

Canada  

Brazil  

Singapore 

Frarwe 

Canada  

Bermuda 

Australia 

Canada  

Canada  

Canada  

Canada  

Canada 

Gennany  

Australia 

Switzerland 

France 

Frarx» 

France 

Brazil 

Brazil 

Brazil 

Brazil  „ 

Brazil 

Brazil  

Mexico 

Argentina 

Hong  Kong  

United  Kingdom  . 

Car^ada , 

Cariada 

Canada ._ 

Canada 

Canada 


82-3715 
82-4104 
82-4111 
82-1431 
82-2728 
82-4106 
82-1918 
82-2472 
82-1390 
82-1990 

82-171 
82-3911 
82-2744 
82-4313 
82-3868 

82-354 
82-4518 
82-4384 
82-3666 
82-^1485 
82-4286 
82-4418 
82-4493 
82-3316 
82-3953 
82-4175 
82-4138 
82-4201 
82-^202 
82-4203 
82-3987 
82-4135 
82-4177 
82-3596 
82-3954 
82-4506 
82-3018 
82-1180 
82-3927 
82-3504 
82-3336 
82-1680 
82-4283 
82-3672 
82-2960 
82-1742 
82-4062 
82-2994 
82-1115 
82-3365 
82-2521 
82-4290 
82-2456 
82-2523 
82-3612 
82-4102 
82-3814 
82-3354 
82-2946 
82-4189 
82-4352 
82-3465 
82-3691 
82-3842 
82-3550 
82-4368 
82-3295 
82-3982 
82-4445 
82-3378 
82-4003 
82-1003 
82-2445 
82-3238 
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Company 


Country 


File  No. 


Conpanhia  Acos  Especiais  Itabira 

Consolidated  Cyn  Tech  Ventures  Ltd  . 

Consolidated  Eurocan  Ventures  Ltd 

Consolidated  Magna  Ventures  Ltd 

Consolidated  Pine  Channel  Gold  Corp  ... 
Consolidated  Samarkand  Resources  Inc 

Consolidated  Silver  Tusk  Mines  Ltd 

Consorck)  ARA  S.A  de  C.V  

Consorck)  lnversk)nista  Mercanti , 

Continental  AG 

Continental  Preck)us  Mirierals  Inc  < 

Continental  Waste  Conversk)n  Inc < 

Contrdadora  Comercial  Mexeana 

Copene  Petroquiniica  do  hkydeste  SJ^ .. 

Corporack)n  Finandera  Nack)nal  S.A 

Corporackm  Finandera  del  Valle  S.A , 

CorporacKKi  Geo  S.A  de  C.V 

Corporackxi  Industrial  Sanluis  S.A 

Corriente  Resources  Inc  , 

Cosco  Investment  (Singapore)  Ltd 

Credit  Lyonnais  , 

Crestar  Energy  Inc , 

Crisplant  Industries  A/S , 

Cross  Lake  Minerals  Ltd , 

Crown  Limited  , 

Cultor  Ltd „ 

Curren  Venture  Corp 

Cuilew  Lake  Resources  Inc 

DBA  Telecom  Corp 

DBS  Land  Limited 

DMCI  HokJings  Inc 

DSM,  N.V  

Da  Capo  Resources  Ltd 

Dah  Sing  Financial  Hokings  Ltd 

Dai'ei  Inc ....„ 

Daibioj  Corp 

Dairy  Farm  Intematkxial  HokJings  Ltd 

Daiwa  Associate  Hokjing  Limited 

Davkl  Jones  Limited 

De  Beers  Centenary  AG 

De  Beers  Consdklated  Mines,  Ltd 

Deeikraai  GoU  Mining  Co  Ltd 

Delpet  Resources  Ltd 

Delphi  Group  PuUr  Ltd.  Co 

DemirtMnk 

Den  Danske  Bank  af  1871  AG  

Den  Horske  Bank  AS 

Dentonia  Resources  Ltd 

Desert  Sun  Mining  Corp „ 

Deutsche  Bank  AG 

Devetopment  Bank  of  Singapore 

Devine  Entertainment  Corp _... 

Diagem  International  Resources  Corp 

Diffuskxi  Internationale  des  Vins 

Digk»il  Group  Limited 

Direct  Choce  T.V.  Inc 

Discovery  West  Corporatkm 

Dixons  Group  PLC 

Dobrana  Resources  Ltd 

Dofasco  Ltd „ 

Dominguez  &  Cia  Caracas  S.A 

Doomfontein  GoW  Mining  Co 

Dorel  Industries  Inc 

Dresdner  Bank  AG 

Drietontein  ConsolkJated  Lttl 

Du-Apex  Energy  Corp 

Dupont  Canada  Inc 

Durga  Resources  Ltd 

Dynamk:  Ventures  Ltd „.. 

e.CA.  Technotogy  Ltd ~ 

E.D.&F.  Man  Group  PLC  

E.R.G.  Australia  Ltd  

El  Envirorvnerrtal  Engineering  Concepts  . 
EMI  Group  Ltd 


Brazil  

Canada 

Canada  

Canada  

Canada  

Canada 

Canada  

Mexkx) 

Venezueia 

Germany  „... 

Canada  

Canada  

Mexkx) «... 

Brazil 

Cokxnixa — 

Cotombia 

Mexkx) 

Mexico 

Canada  

Singapore 

France 

Canada  

Sweden 

Canada  

Australia 

Finland 

Canada  

Canada , 

Canada , 

Singapore 

Philippines , 

Netherlands 

Canada  

Hong  Kong  

Japan  ...„ 

Japan , 

Hong  Kong 

Bermuda „ 

Australia 

Switzerland 

South  Africa  

South  Africa  

Canada  

United  Kingdom 

Turkey „ 

Denmark 

Norway 

Canada  

Canada  

Germany  „ 

Singapore 

Canada  

Canada  

France 

United  Kingdom 

Canada  

Canada  

United  Kingdom 

Canada  

Canada 

Venezueia 

South  Africa  ...... 

Cariada 

Germany  

South  Africa  

British  Cokvnbia 

Canada  

Canada  

Canada  

Canada , 

United  Kingdom 

Australia 

Canada  

United  Kingdom 


82-3769 
82-2675 
82-2948 
82-1370 
82-2583 
82-4126 

82-723 
82-4380 
82-4377 
82-1357 
82-3358 
82-4064 
82-3177 
82-3367 
82-3989 
82-3437 
82-3870 
82-2867 
82-3775 
82-4033 
82-3662 
82-3641 
82-4219 
82-2636 
82-4498 
82-1643 
82-3602 
82-1978 
82-3736 
82-4507 
82-4234 
82-3120 
82-3931 
82-4272 

82-230 
82-3456 
82-2962 
82-4402 
82-4230 
82-3069 
82-91 

82-246 
82-1535 
82-4424 
82-4435 
82-1263 
82-3967 

82-«27 
82-1349 

82-334 
82-3172 
82-4118 
82-2124 
82-4383 
82-4213 
82-4136 
82-1046 
82-3331 
82-3944 
82-3226 
82-3429 

82-213 
82-2800 

82-229 

82-124 
82-4425 
82-19 
82-2467 
82-4080 
82-4342 
82-4214 
82-2372 
82-1598 

82-373 
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ERI  Ventures  Ltd 

Eagiecrest  Explorations  Ltd  

East  Daggafontein  Mines  Lid 

East  Indta  Hotels  Ltd _. 

East  Midtands  Electricity  PLC 

East  Rand  Gold  &  Uranium  Co 

East  Rand  Proprietary  Mines,  Ltd 

East  West  Resources  Corp , 

Eastern  Electricity  PLC  ~^ , 

Eastfield  Resources  \M , 

Eastman  Resources  Inc 

Econ  Ventures  Ltd 

Ecuadorean  Copperftelds  Inc 

Egana  Interrtttional  Holdings  Ltd 

Eisai  Co.  Ltd 

El  Bravo  Gold  Mining  Ltd 

El  CaNao  Mining  Corp ^ 

Elandsrarxl  Gold  Mining  Co 

EWon  Resources  Ltd 

Eldorado  Gold  Corp  

Elevadores  Atlas  S.A  

Elite  Industries  Ltd 

Email  Limited 

Emerald  Isle  Resources  Inc 

Emperor  (China  Concepts)  Inv.  Ltd 

Emperor  Mines  Ltd 

Empire  Alliance  Properties  Inc 

Energy  Africa  Limited 

EngH  Sociedade  Gestora  

Enterprise  Solutions  Asia  Pacific 

Enterra  Holdings  LW  

Equivest  International  Financial  Corp  .... 

Equus  Petroleum  Corp 

Erin  Ventures  Inc , 

Espirit  Asia  Holdings  Ltd , 

Essex  Resource  Oxp , 

Eucatex  S.A.  Industrie  y  Commercio 

European  Technologies  Inti  Inc  ..... 

Evergreen  Marine  Ocxp 

Exall  Resources  Ltd _ 

Exploration  Brex  Inc 

F.H.  FauWing  &  Company  Ltd  

FCA  International  Ltd 

Faber  Group  Berhad 

Fairfield  Minerals  Ltd 

Fairyour>g  Holdings  Ltd 

Falcon  Point  Resources  Ltd 

Falcon  Ventures  International  Corp 

Fancamp  Resources  Ltd 

Far-Ben  S.A  de  C.V 

Farm  Energy  Corp 

Fastighets  AB  Tomet  

Fastighets  Aktienbolaget  Nackebro  

Fedsure  Holdings  Ltd 

Fenway  Resources  Ltd 

Finarwe  One  Puljlic  Co.  Ltd 

Findore  Minerals  Inc 

First  Australian  Resources  N.L 

First  Pacific  Co.  Ltd 

First  Quantum  Minerals 

First  Silver  Reserve  Inc 

Fletcher  Challenge  Canada  Ltd 

Fkjghafen  Wien  AG 

Fomento  Economico  Mexicana 

Fomento  de  Construcciones  y  Contratas 

Footmaxx  Holdings  Inc 

FootwaH  Explorations  Ltd 

Fort)es  Medi  Tech,  Inc 

Ford  Motor  Co 

Formation  Capital  Coqj 

Fonnosa  Chemicals  and  Fibre  Cap 

Foschini  Ltd 

Foster's  Brewing  Co 

Fotex  Elso  Amerikai  Magyar  Fotosz 


Country 


Canada , 

Canada  

South  Africa 

India 

United  Kingdom 

South  Africa  

United  Kingdom 

Canada  

United  Kingdom 

Canada  

Canada 

Canada  

Equador 

Cayman  Islands 

Japan  

Canada  

Canada  

South  Africa  

Canada  

Bermuda  

Brazil  

Israel 

Australia 

Canada  

Bemnuda 

Australia 

Canada  

South  Africa  , 

Protugal 

Australia 

Canada , 

Caruida 

Canada  

Canada 

Bermuda  

Canada „ 

Brazil  

Canada  

China 

Canada  

Canada  

Australia 

Canada  

Malaysia 

Canada  

Hong  Kong 

Canada  

Canada  

Canada  

Mexico 

Canada 

Sweden  

Sweden  

South  Africa 

Canada 

Thailand , 

Canada 

Australia 

Hong  Kong 

Canada  

Canada  

Canada  

Austria 

Mexico 

Spain 

Canada  

Canada  

Canada „. 

Canada  

Canada  

China 

South  Africa 

United  Kingdom  .. 
Hungary 


File  No. 


82-4430 

82-603 

82-42 

82-3921 

82-3029 

82-289 

82-239 

82-787 

82-3040 

82-1929 

82-4421 

82-4229 

82-4268 
82-4015 
82-1888 
82-4308 

82-266 
82-3191 
82-3578 
82-4409 
82-2958 
82-2951 
82-1456 
82-3886 

82-969 
82-2215 
82-4306 
82-4246 
82-4474 
82-4335 
82-1066 
82-1302 
82-4432 
82-4188 
82-4410 
82-3618 
82-3571 
82-4420 
82-3535 
82-4269 
82-2882 
82-1310 
82-3505 
82-1784 
82-4236 
82-1713 
82-1748 
82-3929 
82-3600 
82-3188 
82-4322 
82-4330 
82-3839 
82-2303 
82-3536 
82-4163 
82-3494 
82-836 
82-4461 
82-3449 
82-668 
82-3907 
82-3009 
82-3743 
82-4079 
82-2177 
82-3139 

82-20 
82-2783 
82-3979 
82-4044 
82-1711 
82-3286 
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Founder  Resources  Inc , 

Fountain  House  Holdings  Corp 

Franc  Or  Resources  Corp 

Francisoo  GkM  Corp 

Frankie  Dominion  International  Ltd  ... 

Franz  Capital  Corp , 

Fraserfund  Rnandat  Corp 

Free  State  Consolidated  GM  Mines 

Freeport  Resources  inc 

Frontline  AB , 

Frutarom  Industries  1995  Ltd 

Fuii  Bank  Limited 

Fuji  Photo  Film  Co.  Ltd „.. 

Future  Mede  Technologies  Corp ...... 

G.B.  HoWings  Ltd , 

QKN  PLC 

GLS  Global  Assets  Ltd 

QMD  Resources  Corp 

Gala-Bari  International  Inc  

Gallery  Resources  Ltd 

Garden  Lake  Resources  Ltd 

Genbel  Investments  Ltd 

Gencor  Ltd 

Genetronfcs  Biomedical  Ltd 

Geo  2  Limited  _ 

Gerle  GoW  Ltd 

Gesham  Resources  Inc 

Getinge  Industrier  AB 

Gkxdano  HokJngs  Ltd 

Giteness  Expkxatkxi  Inc 

_Glencaim  Exptoratkxts  Ltd ~ 

Glencar  Exptoratmns  PLC 

Gfinwner  Resources,  Inc » 

Qk)bal  Technotogies  Inc 

Gkjbex  Mining  Enterprises  Inc 

Gtobex  Utilidades  SA 

Gold  City  Mining  Corp 

Gold  Fields  Property  Co.,  Ltd 

Gold  Fields  of  South  Africa  Ltd 

GoM  Mines  of  Kalgoortie  Ltd 

GoW  Peak  Industries  (HoMings)  Ltd 

GoM  Rklge  Resources  Inc 

GoUcKff  Resources  Corp 

GoMen  Arch  Resources  Ltd 

GoMen  HiH  Mining  Corp 

GoMen  Knight  Resources  Inc 

GoUen  Kootenay  Resources  Inc 

GoUen  Resources  Development  Intl  Ltd  „ 

GokJen  Trend  Petroleum  Ltd „.... 

GoUNII  Industries  Inc »._.........„ 

GoWnev  Resources 

GoMstar  Co..  Ltd 

GokJwatar  Resources  Ltd 

Goodman  Fiekler  Wattie  Ltd 

Gossan  Resources  Limited 

Govett  Strategic  Investment  Trust  PLC 

Graffoto  Industries  Corp 

Gran  Cadena  de  Almacenes  Cok)rTt)ianos 

Grand  Hotel  Hokings  Ltd : 

GrarKl  Natkxial  Resources  Inc 

Grande  Portage  Resources  Ltd 

Grandmaster  Technok)gies  Inc 

Granduc  Mirtes  Ltd 

Grasim  Industries  Ltd 

Great  Eagle  Hoklings  Ltd 

GreenfieUs  Coal  Co.  Ltd 

Groupe  Danone „ 

Groupo  Financiero  GBM  Atiantno 

Gruma  SA  de  C.V  

Grupo  Carso  Telecom  S.A.  de  C.V  

Grupo  Carso,  S.A  de  C.V  

Qnipo  Continental  SA 

Grupo  Fernandez  Editores 

Gnjpo  Financiero  Banamex  Accival 


Canada  

Canada  

Canada 

Canada  

Bermuda 

Cartada 

Canada  

South  Africa 

Canada  

Sweden  

Israel  

Japan 

Japan  

Cartada 

Singapore 

United  Kingdom 

Canada 

Canada „.. 

Canada  

Canada 

Canada  

South  Africa 

South  Africa  

Canada  

Australia 

Canada „.. 

Canada 

Sweden  „.. 

Hong  Kong  

Canada _.. 

Canada  

Ireland 

Canada  

Canada  

Canada  

Brazil 

Canada „.. 

South  Africa  

South  Africa  

Australia 

Canada 

Canada _ 

Canada  

Canada  

Canada  

Canada  

Canada  

Bermuda 

Caruda 

Canada 

Cartada „.. 

Korea 

Cartada 

Australia  

Canada  

United  Kingdom 
Canada  

Hong  Kong 

Canada „ 

Cartada 

Canada  

Indta 

Bermuda ............ 

Australia 

Frarwe 

Mexico 

Mexkx) 

Mexico 

Mexico 

Mexico 

M^KpARA/  •••■•■••■■■•■•• 


82-3264 
82-3811 
82^164 
82-3752 
82-3649 
82-2574 
82-3588 
82-44 
82-1131 
82-3792 
82-4357 
82-4492 
82-78 
82-2406 
82-2192 
82-1042 
82-1644 
82-4071 
82-2511 
82-2877 
82-3489 

82-235 

82-311 
82-4060 
82-4499 
82-1209 
82-3625 
82-4293 
82-3780 
82-4170 
82-2640 
82-1421 
82-1970 
82-4375 
82-4025 
82-4486 
82-2753 

82-214 

82-204 
82-2076 
82-3604 
82-1903 
82-2748 

82-656 
82-4261 

82-811 
82-2546 
82-4026 
82-4250 
82-4162 
82-1080 
82-3857 
82-2120 
82-2009 
82-4127 

82-287 
82-3579 
82-3974 
82-3408 
82-1100 
82-1767 
82-1764 
82-3124 
82-3322 
82-3940 
82-4227 
82-3001 
82-3742 
82-3434 
82-4379 
82-3175 
82-4211 
82-4465 
82-3325 
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Grupo  Financiero  Bancomer  SA  de  CV  ... 

Gmpo  Financiero  Inbursa  SA  de  CV 

Grupo  Financiero  Invermexico  SA  de  CV  . 

Grupo  Gigante,  SA  de  CV  

Grufjo  Herdez,  SA  de  CV  _ 

Grui»  Minsa  SA  de  CV  

Grupo  Prof.  Planeacion  Y  Proyectos 

Guarxlong  Kelon  Electrical  Holdings  Co  ... 

Guangzhou  Investment  Co  Ltd 

Guardian  Enterprises  Ltd _,.. 

Guinness  PLC  

Guongdong  Investments  Ltd 

Gwalia  Consolidated  Ltd 

H.J.  Forest  Products  Inc  

HB  Intemational  Holdings  Ltd 

HCO  Energy  Ltd - 

HS8C  Holdings  PLC  

HafsJund  ASA 

Hai  Sun  Hup  Group  Ltd 

Hall  Train  Entertainment  

Hana  Microelectronics  Co.  Ltd 

Hang  Lung  Development  Co.  Ltd  

Hang  Seng  Bank  Ltd 

Hanny  Magnetics  Holdings  Ltd 

Hansol  Paper  Co 

HartXHjr  Petroleum  Company  Ltd 

Hardman  Resources  N.L _ 

Hartow  Ventures  Inc , 

Harmac  Pacific  Inc , 

Hars  Systems,  Inc „. , 

Hartstone  Group  PLC 

Havas  SJ^  

Hec  Hitech  Entertainment  Corp „, 

HerxJerson  Investment  Ltd 

Henderson  Larxl  Development  Co 

Hendricks  Minerals  Canada  Ltd  .._ 

Henkel  KGAA  

Hera  Resources  Inc  

Herald  Resources  Ltd  „ 

Hidroelecthca  Piedra  del  Aguila 

Highgrade  Ventures  Ltd 

Highvetd  Steel  &  Vanadium  Corp.  Lid 

HiJtedown  HoWings  PLC 

Hirxlaico  Industries  Ltd 

Hino  Motors  Ltd 

Hixon  Gold  Resources  Lid 

Hoganas  AB  

Hokuriku  Bank  Ltd  ....„ „ 

Ho*-Lac  GoU  Mines  Ltd  

HokJertjank  Financiere  Giaris  Ltd 

Home  Venture  Ltd 

Hong  Kong  &  China  Gas  Co 

Hong  Kong  Daily  News  HoMing  Lid  

Hong  Kong  Land  HokSngs  Ltd 

Hongkong  Electric  HoWings  Ltd 

Hopewel  HokSngs  Ltd  „ 

Hombach-flaumarkt  AG 

Hualing  Hoktngs  Limited 

Huhtamaki  Oy  ..„ 

Hunter  Douglas  NV „ 

Huntington  Resources  Inc , 

Huron  Star  Resources  Ltd  . 

Hurricane  Technotogies  Inc „ , 

Hydromet  Corporation  Limited , 

Hylsamex.  S>.  de  CV 

Hymex  Diamorxl  Corp 

Hysan  Devekjpnwnt  Co 

Hyundai  Engineering  &  Construction  Co  .... 

Hyundai  Motor  Conpeny  

I.T.C.  Limited „„ 

IBI  Corp  

KM  Ventures  Inc  > 

\benMa,  SA  

Image  Processing  Systems  Inc 


Country 


File  No. 


Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

China 

Hong  Kong  :. , 

Canada , 

United  Kingdom 

Hong  Kong  

Australia 

Canada  

Bermuda  

Canada  

United  Kingdom 

Norway 

Singapore 

Canada  

Thailand  

Hong  Kong 

Hong  Kong  ........ 

Bermuda  

Korea .„... 

Canada  

Australia 

Canada  

Canada  

Canada  

United  Kingdom 

France 

Canada  

Hong  Kong  

Hong  Kong  

Canada  

Germany 

Canada 

Australia 

Argentina , 

Canada 

South  Africa  , 

United  Kingdom  . 

India  

Japan  

Canada  

Sweden  

Japan  

Canada  

Switzertarxj 

Canada  

Hong  Kong  ..„ 

Berrnuda 

Hong  Kong  

Hong  Kong  

Horig  Kong 

Germany  

Hong  Kong  

Rniand  

Nettwrtands 

Canada  

Canada  

Canada  

Australia 

Mexico 

CaruKla , 

Hong  Kong 

Korea , 

Korea , 

India 

Canada  

Canada  

Spain 

Canada  


82-3273 
82-4243 
82-3447 
82-3142 
82-3818 
82-4453 
82-4204 
82-4374 
82-4247 
82-857 
82-1478 
82-3772 
82-2126 
82-4141 
82-3949 
82-4366 
82-683 
82-4344 
82-3575 
82-1690 
82-3633 
82-1439 
82-1747 
82-3638 
82-3451 
82-3427 
82-3472 
82-4500 
82-4122 
82-1870 
82-3022 
82-2879 
82-3844 
82-3964 
82-1561 
82-3938 
82^*437 
82-3656 
82-4295 
82-4083 
82-2257 
82-596 
82-1407 
82-3428 
82-1388 
82-4221 
82-3754 
82-1045 
82-3529 
82-4093 
82-1669 
82-1543 
82-3687 
82-2964 
82-4086 
82-1547 
82-3729 
82-4195 
82-2925 
82-3741 
82-1374 
82-2218 
82-1281 
82-3543 
82-4252 
82-2090 
82-1617 
82-4326 
82-3423 
82-3470 
82-2135 
82-3054 
82-3382 
82-4244 
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FNerto. 


Imasco  Ltd 

Impala  Platinum  Hoicfings  Ltd 

Imperial  Holdings  Ltd 

Imperial  Metals  Corp 

Imperial  Tobacco  Group 

Inca  Pacific  Resources  Inc 

Indo  Pacific  Energy  Ltd „ 

Indo  Pacific  Resources  Ltd 

Indomin  Resources  Ltd 

Indstrl  Credit  &  Investement  Corp  India 
Industrias  Klabtn  De  Papel  E  Celulose 

Iner-cttic  Envirotec  Inc 

Inmet  Mining  Corp 

Insular  Explorations  Ud < 

Insulpro  Industries  Inc , 

Integrated  Media  Communications  Inc  , 

Integrated  Paving  Concepts  Inc  ..... 

Inter  West  Energy  Corp 

Interfirst  Resources  Inc 

Interlock  Consolidated  Enterprises , 

Intarmune  Life  Sciences  Inc ~ 

International  Annax  Ventures  Inc 

International  Bioremedetion  Svs.  Inc  ... 
International  Chargoid  Resources  Ltd 

International  Conquest  Exploration 

International  Container  Terminal  Serv  .. 

International  Curator  Resources  Ltd 

International  Enexco  Ltd  

International  Eros  Hokfngs  Inc 

International  Homestead  Resources  Inc 

International  Mahogany  Corp „.. 

International  Nederlanden  Groep  N.V  ... 
International  Onword  Learning  Sys.  Inc 

International  PBX  Ventures  Ltd 

International  Panorama  Resource  Corp 

International  Paikside  Prod.  Inc 

International  Pipe  Lid 

Inlematiortal  Road  Dynamics  Inc 

International  Roraima  Gold  Corp 

Intematioral  Sales  Information  Systems 

International  Skyline  GoW  Corp , 

Intematnnal  Topaz  Bus.  Devip.  Corp  .... 

Intematkxiai  Tower  Hill  Mines  Ltd 

International  Wayside  GoM  Mines  Ltd  ... 

Interpump  Group  S.p.A 

Interstar  Mining  Group  Inc 

Irish  Life  pto 

Iscor  Limited 

Isras  Investment  Company  Ltd 

Italian-Thai  Development  P.LC 

Ivory  Ois  &  Minerals  Inc 

J.  Sainstxffy  PLC  

JD  Group  LimitBd 

JD  Wothorspoon  pic 

JG  Summit  Hokings  Inc 

JSC  Irkutskenergo 

Jackson  Hole  HokSng  Corp 

Jamaica  Broilers  QrcKp  Lid  .._ 

Japan  Airlines  Company  Lid  .~ 

Japan  Telecom  Co „. 

Japan  Tobacco  Inc 

Jardkie  Matheson  Hokings _. 

jarone  swaiegK  noKmgs  ua 

Jarvis  Resources  Lid 

Jason  Mining  Lkl „„ _ 

Jentan  Resources  Lid 

Jelcom  Inc _..._..... ».._....... 

viDey  cTKpiOioiiu^i  lm  n.......M.M............... 

Jinhui  HoUngs  Co 

Jinhui  Shipping  and  Transportatkm  Ltd  . 

John  Kee«s  Hokings  Ltd  „.. 

Johnson  Electric  Hokings  Ltd 

Jordex  Resources  Inc  

vOUlBI  HoSOUfCOS  LKi  ••••••••■••••••••■•>»•■••■•« 


United  Kingdom 

South  Africa  . 

South  Africa 

QgflglJg 

United  Kingdom 

Canada „„ 

Canada 

Canada  

Canada  

Incia 

Brazil 

Canada  

Canada  

Canada 

Canada  

Canada ..„ 

Canada 

Canada „.. 

Canada  

Canada  

Canada ._ 

Canada  

Canada  

Canada  

Canada  

Philippines 

Cartada 

CaruKla 

Canada  

WwUKSUCI  ■■•••••••••■•« 

wOTIiXJcl  •■■■•■■••••••■ 

Netherlands  . 

Canada  

Canada  

Canada „ 

Hong  Kong 

Canada  

Canada  

Canada 

Canada  

Canada  

Canada  

Canada ...... 

Italy 

Canada  

Ireland 

South  Afrtoa 

Israel  

Thailand 

Canada  

United  Kingdom 
South  Africa  ...... 

England 

Ptiiippines ......... 

Russia _.. 

Canada 

Jamaica  .........„_ 

Japan  .............._ 

Japan  

Japan 

Hong  Kong  .._...., 
oermuuB ............. 

wChmIOb  ............... 

Australia -~... 

Canada  

Canada  

Canada  

Hong  Kong  ..___. 
Bermuda... 
Sri  Lanka .. 

Canada 

Canada  

Canada  


82-118 

82-359 
82-4087 
82-1032 
82-4440 
82-1665 
82-4066 
82-4262 
82-4298 
82-3716 
82-3797 
82-2345 
82-3481 
82-1827 
82-32^1 
82-2263 
82-^956 
82-4510 
82-2302 
82-3359 
82-4294 
82-4464 
82-3828 
82-4386 
82-4470 
82-3453 
82-1540 
82-4392 
82-2306 
82-3822 
82-2375 
82-3458 
82-2930 
82-2635 
82-1966 
82-2794 
82-3850 
82-3899 
82-3988 
82-4404 
82-1449 
82-2276 
82-3248 
82-1606 
82-4511 
82-3750 
82-3134 
82-3826 
82-3243 
82-4299 
82-4390 

82-913 
82-4401 
82-4416 
82-3572 
82-4458 
82-1998 
82-3720 

82-122 
82-3943 
82-4362 
82-2963 
82-3086 

82-962 
82-1257 
82-4017 
82-4291 
82-1629 
82-3765 
82-4054 
82-3854 
82-2416 
82-3200 

82-«02 
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Company 


Jupiter  Petroteiim  Inc 

K.  Wah  International  HoWings  Ltd  .... 
KCi  Konecranes  Intemationai  Corp  .. 

Kap  Resources  Ltd ik 

Kauftiof  AG 

Kawasaki  Heavy  Industries  Ltd 

Kawasaki  Steel  Corp 

Kelsey's  International  Inc 

Kelso  Technok)gies  Inc _.. 

Kemira  OY 

Keppel  Corporation  Ltd , 

Kettle  River  Resources  Ltd , 

Key  Anacon  Mines  Ltd , 

Key  Capital  Group  Inc , 

Keylock  Resources  Inc 

Kia  Motors  Corp 

Kidston  GoJd  Mines  Ltd 

Kito  GoW  Mines  Ltd 

Kimberly  Clark  De  Mexico 

Kingboard  Chemtcal  Hoidings  Ltd 

Kingfisher  PLC  

Kingston  Resouces  Ltd 

Kinross  Mines  Ltd 

Kirin  Brewery  Co  

Ktondike  GoW  Corp 

Kk»f  Gold  Mining  Co.,  Ltd  .....r. 

Knomex  Resources  Inc 

Kobe  Steel  Ltd 

Kdosus  HoWings  Limited 

Kolvox  Communications  \nc 

Komercni  Banka  AS 

Koninklijke  Wessanen  N.V  

Kookabuna  Resources  Ltd  

Kookmin  Bank  „... 

Korea  Long  Term  CredM  

Krones  AG 

Kumagai  Gumi  (H.K.)  Ltd 

LG  Ctwmical  Ltd  _„ 

La  Rock  Mining  Corp  

Ladbroke  Group  PLC  

Lafarge  Coppee 

Lai  Sun  Devetopment  Company  

Laura  Ashley  Holdings  PLC „... 

Leeward  Capital  Corp  

Legal  and  General  Group  PLC 

Legend  HoWing  Ltd 

Lem  HokJing  SA 

Lend  Lease  Corporation  Ltd  

Lenzing  AG 

Leslie  GoW  Mines  Ltd  

Levelland  Energy  and  Resources  \M 

Licefa  Intemationai  Inc 

Lifestart  Multimedia  Corp 

Lwn  Land  Berhad 

Lojas  Arapua  S.A  

Loki  GoW  Corporation 

London  Electricity  PLC 

Lonrho  PLC  

Louis  Dreylus  Citrus 

Lucas  GoW  Resources  Corp 

Lucero  Resource  Corp 

Uicoil  Co  

LumirKi  Investment  Corp , 

Luxmatic  Technotogies  N.V  . 

Lydenburg  Platenum  Ltd 

MCB  Investments  Corp 

MIM  Holdings  Ltd  

Magician  Industnes  Hoktngs  Inc  .„ 

Mahindra  &  Mahindra 

Makro  Atacadista  S.A „ 

Mal>ak  Ltd 

Mandarin  Oriental  Intemationai  LM 

Mannesmann  Aktiengeseltschaft 

Manufacturas  De  Papel  C.A  


Country 

Canada  

Bermuda 

FinlarxJ  

Canada 

Germany 

Japan  

Japan  „ 

Canada „. 

Canada ...„, 

Finland  , 

Singapore , 

Canada , 

Canada  

Canada  

Canada 

Korea 

Australia 

Canada '. 

Mexkx) 

Caymen  Islarxls  

United  Kingdom  

Canada 

South  Africa  

Japan 

Canada  

South  Africa  „.... 

Canada  

Japan 

South  Africa  

Canada 

Czech  Republk: 

Nett>ertarxls 

Canada  

Korea 

Korea 

Germany 

Hong  Kong  

Korea 

Canada  

United  Kingdom  

France 

Hong  Kong  

United  Kingdom  

Canada 

United  Kingdom  

Hong  Kong  

Switzeriand 

Australia 

Austria 

South  Africa  

Canada  

Canada  

Canada , 

Malaysia , 

Brazil  

Canada 

United  Kingdom  

United  Kingdom 

France  

Canada  

Canada .*. ...„., 

Russia 

Canada  

Nethertaands 

South  Africa  

Canada  

Australia „ 

Bermuda 

India 

Brazil 

South  Africa  , 

Hong  Kong 

Germany  

Venezuela 


File  No. 


82-4197 
82-3853 
82-4297 
82-2319 
82-3592 
82-4389 
82-3389 
82-4013 
82-2441 
82-4145 
82-2564 

82-666 
82-23 
82-4468 
82-3271 
82-3205 
82-2351 
82-4172 
82-3308 
82-4082 

82-968 
82-1969 

82-220 

82-188 
82-3017 

82-205 
82-4347 
82-3371 
82-4210 
82-3829 
82-4154 
82-1306 
82-2740 
82-4447 
82-4480 
82-3871 
82-4029 
82-4191 
82-1496 
82-1571 
82-3369 
82-3878 
82-1356 
82-3640 
82-3664 
82-3950 
82-4174 
82-3498 
82-3207 

82-223 
82-3590 
82-3255 
82-4156 
82-3342 
82-4512 
82-4125 
82-3037 

82-191 
82-4505 
82-2297 
82-1756 
82-4006 
82-4004 
82-3903 

82-312 
82-3512 

82-173 
82-4358 
82-4479 
82-4095 
82-3751 
82-2955 
82-4232 
82-4240 
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Company 


Counliy 


File  No. 


Marcopolo  S.A , 

Mark  Resources  Inc 

Maiks  and  Spencer  PLC 

Marubeni  Corp 

Matrix  Energy „ ... 

Mattan  Corporations 

Maxwell  Energy  Corp 

Mayr-Mainhof  Karton  AG 

Mertatep  Banic „ 

Menora  Resources  Inc 

Meranto  Technology  Ltd  

Merck  KGaA 

Meridian  Resources  Inc „. 

Merita  Ltd 

Metro  Cash  and  Carry  Limited  . 

Metrowerks,  Inc 

Metsa  Seria  OY , 

Micrex  Devek)pment  Corp '. 

Mill  City  GoM  Mining  Corp , 

Millennium  &  Copthome  Hotels  PLC 

Minco  Mining  &  Metals  Corp 

Minefinders  Corp  Ltd 

Mir>era  Rayrock  Inc „ 

Minmet  PLC , ™ , 

Minto  Expkyatxxn  Ltd 

Mishibishu  GoW  Corp .._ 

Mitsubishi  Ctiemkal  Corp 

Mitsubishi  Corp 

Mol  Rt ™ 

Molson  Companies  Ltd 

Montoro  Resources  Inc 

Moulin  Intematkxial  HokJing  Ltd  

Mount  Burgess  GokJ  Mining  Co 

Mountain  West  Resources  Inc 

ML  Leyshon  GoU  Mines  Ltd 

Multibanco  BG— Banco  de  Guayaquil  SA 

Multiviston  Communications  Corp 

NCXJ  Resources  Ltd „ 

NHP  Natural  Health  Ltd  

NTS  Computer  Systems  Ltd 

NV  Verenigd  Bezit  VNU 

Nampek  Limited 

Nan  Ya  Piastres  Corp 

Naneco  Minerals  Ltd  

Natk)nal  Bank  of  Canada ~ 

Natkxial  Challenge  Systems  Inc 

Nattonal  Grid  Hoking  PLC 

NatkxttI  Mutual  Hokfings  Ltd 

Nattonal  &  Provincial  Bulking  Society 

Nedcor  Limited „ 

NOSO©  o.A   .•..>■•••••••••»••••»■■.■..■■ 

Netcom  Systems  AB 

Network  One  Hokfng  Corp 

New  Concept  Technok)gies  Intematxinal  . 

New  Op  Paper  Co.,  Ltd 

New  Workj  Devekipments  Co 

New  WorkJ  Infrastructure  > ..... 

NewCoast  Silver  Mines  Ltd 

Newera  Capital  Corp 

Newstar  Resources  Inc 

Ngai  King  Hong  Co  Lid 

Nikos  Exptorattons  Lid 

Nissan  Motor  Co 

Noble  House  Communications 

Nomura  Securities  Co,  Lid 

Nora  Expkvatkxi  Inc 

Norcan  Resources  Lid „.. 

Nordbanken  AB 

Noribk  Nk:kel - 

Normandy  Mining  Lid  ._..».............«.._ 

Noront  Resources  Lid ~... 

North  Ltd 

North  West  Water  Group  PLC _..: 

Northern  Electric  PLC  


Brazil  

Canada  

United  Kingdom 

Japan  

Canada  

Canada  

Canada  

Austria  m. 

Russia _... 

Canada  

Cartada 

Germany 

Cartada 

Finland  

South  Africa  

Canada  

Finland  

Canada  

Canada  

United  Kingdom 

Canada  

Canada 

N^oTIBuB  ■•••••••■■••■ 

Ireland  ....~........ 

Canada  

Canada  

Japan  

Japan  

Hungary  ........... 

Canada  

Canada 

Bermuda 

Australia 

Canada  

Cartada 

Equador .. 

Canada  

Canada  

Canada  

Canada  

NothoilarKls  ..«., 
South  Africa  ..... 

China 

Canada  

Canada  

United  Kingdom 

Australia 

United  Kingdom 

South  Africa  

Switzerland 

Sweden  ... 

Canada ........... 

Canada .- 

Japan  

Hong  Kong  

Hong  Kong  ....... 

Canada  

Canada 

Canada 

Bermuda _.... 

Japan  

Canada  

Japan  — 

Canada ...» 

Canada  

oweoen  ...»»«... 
Russia  .............. 

Australia 

Canada  

Australia «... 

United  Kingdom 
United  Kingdom 


82-4310 
82-4069 
82-1961 
82-616 
82-1214 
82-4316 
82-3061 
82-4052 
82-4155 
82-4289 
82-4452 
82-4178 
82-4415 
82-4366 
82-4279 
82-4049 
82-3696 
82-4281 
82-3076 
82-4361- 
82-4160 
82-2227 
82-3471 
82-4444 
82-4119 
82-2682 
82-1191 
82-3784 
82-4224 
82-2954 
82-3999 
82-3970 
82-1235 
82-1201 
82-1753 
82-4131 
82-2260 
82-2292 
82-4450 
82-4354 
82-2876 
82-3714 
82-3980 
82-2618 
82-3764 
82-4222 
82-4207 
82-4438 
82-3753 
82-3893 
82-1252 
82-4367 
82-3787 
82-3786 
82-4112 
82-2971 
82-4218 
82-4123 
82-2993 
82-4400 
82-4413 
82-2459 
«2-207 
82-4442 
82-3872 
82-3329 
82-3834 
82-4184 
82-4270 
82-1975 
82-2304 
82-2531 
82-2813 
82-3039 
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Northern  Gaming  Inc » _ 

Novacor  ChemicaJs  Ltd 

Novartis  AG _ 

Novartis  AG 

Nuinsco  Resources  Ltd 

OPP  Petroquimica  SJV „ 

Ocean  Diamond  Mining  Hokfngs  

Octagon  Industries,  Inc 3S„ 

Odessa  Industries  Inc  

Otympic  Resources  Ltd 

Olympus  OpticaJ  Co 

Omron  Corp „ 

Onfem  Holdings  Ltd  

Opawlca  Explorations ~..~...^ 

Orbit  Oil  and  Gas  Ltd 

Orient  Telecom  and  Techrwiogy  Holding  „„ 

OfttaA.S 

Orleans  Resources  Inc 

Osito  Ventures  Ltd 

Otis  J.  Explorations  Corp 

Outokumpu  OY 

OxitenoS> „ 

P.T.  Jakarta  Inti  Hotels  &  Dev » _ 

PLMAB 

PaciSc  Andes  Inti  Holdings  Ltd ^ 

Pacific  Capital  Limited 

Pacillc  Concord  Holding  Lid 

Pacific  Falkon  Resources  Corp 

Pacific  Galleon  Mining  Lid  _ 

Pacific  Rim  Mining „ 

Pacific  VangoW  Mines  Ltd 

Pacific  Vista  Industries  Inc 

Pact  Resources  N.L , 

Pactech  Ventures  Lid 

Palmer  Industries  Ltd 

PanGlobal  Enterprises,  Inc  _ 

Pangea  GoWfieWs  Inc 

Panterra  Minerals  Inc 

Paramount  Ventures  &  Finance  Inc 

Partwrest  Exploratiorw  Ltd 

Paul  Y  ITC  Construction  Holdings  Lid 

Pearl  Oriental  Holdings  LW 

Peerson  PLC „ 

Pelorus  Navigation  Systems  Inc _ 

Pender  Capital  Corp 

Peninsular  and  Oriental  Steam  Nav.  Co „. 

PenrvGoW  Resources  Inc 

Pentland  Industries  PLC  „„ „^.... 

PepkorLtd 

Perdigao  S.A  Comercw  e  Industrie  _. 

Pertect  Fry  Corp 

Peru  Real  Estate  SJV 

Petrotxas  Distribuidora  S> _ 

Petrolem  Brasilerio  S.A-Petrobras  ..~ _. 

PMIipino  Telephorie  Corp ;.. 

Ptwenix  Canada  Oil  Co  Ltd 

Pfxwiix  Gold  Resources  Ltd 

Pinnacle  Resources  Ltd 

Pioneer  Internationat  Ltd 

Pittencrief  Resources  PLC 

Placer  Pacific  LW  „ 

Pokphand  C.P.  Co  Ltd 

PollaWen  Petroquimica  SJ^ 

Polyair  Tires  Inc  „. 

Poplar  Resources  Ltd 

Pomer  Corp.  of  Canada  

Power  FinandaJ  Corp 

Premier  Group  Ltd , 

Premier  Oil  PLC  

President  Enterprises  Co 

Prime  Resources  Group,  Inc 

Prinoelon  Mining  Corp _...„.„...„....„., 

ProAm  Expkxatnns  Corp 

PromalBk  Industries  Ud _ 


Country 


Canada 

Canada  

Switzerland 

Switzerland 

Canada  

BrazH  

South  Africa 

CaiuKte 

Canada  

Canada  

Japan  

Japan  „ 

Bermuda ..._ 

Canada  

Canada 

Bermuda 

Norway 

Canada  

Canada  

Canada  

Finland  

Brazil  

Indonesia 

Sweden 

Bermuda 

Australia 

Hong  Kong 

Canada 

Canada  

Canada  

Canada  

Canada  

Australia , 

Canada , 

Canada  

Canada  

Canada 

Canada  

Canada  

Canada  

Hong  Kong « 

BemrHxla 

United  Kingdom 

Canada  

Canada  

United  Kingdom 

Caruida 

United  Kingdom 

South  Africa  

Brazil 

Canada  

Peru 


Brazil 

Brazil 

PNIippines 

Canada 

British  Columbia 

Canada  

Australia 

United  Kingdom 

Australia 

Bermuda 

Brazil  

Canada  

Canada 

Carada 

Canada 

South  Africa 

United  Kingdom  . 
Taiwan , 

Canada 

Canada  

Canada  


RIeNo. 


82-3621 
82-4223 
82-4412 
82-4412 
82-1846 
82-4287 
82-4046 
82-3310 
82-4002 
82-4055 
82-3326 
82-1170 
82-3735 
82-4509 
82-3107 
82-3946 
82-3998 
82-4061 
82-2238 
82-3587 
82-3680 
82-4148 
82-4397 
82-4455 
82-4031 
82-4158 
82-3819 
82-2204 
82-3258 
82-3611 
82-2891 
82-2829 
82-1386 
82-3058 
82-1882 
82-3223 
82-3917 
82-3597 
82-2207 
82-4090 
82-4217 
82-4350 
82-4019 
82-4393 
82-4405 
82-2083 
82-4151 
82-1219 
82-3925 
82-4431 
82-1609 
82-4107 
82-4153 
82-4448 
82-4387 
82-3936 
82-4419 
82-4398 
82-2701 
82-3985 
82-1952 
82-3260 
82-4275 
82-3756 
82-1488 
82-137 
82-1716 
82-3892 
82-2617 
82-3424 
82-1503 
82-1243 
82-4446 
82-1351 
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Company 


Country 


Re  No. 


Proprietary  Energy  Industries  Inc 

Proteus  International  PLC 

Prudential  Corporation  PLC 

Puma  AG  Rudolf  Dassler  Sport 

Pumeflegaz 

Q  Media  Software  Corp 

ONI  Umited  

RAO  Unified  Energy  Systems 

RBS  Participacoes  S.A  

RBS  RV  de  Florianopolis  SJV 

RFM  Corporation , 

RJK  Explorations  Lid 

RWE  AG 

Radk^ai  Advanced  Technologies  Corp  , 

Radk)  Gaucha  S.A  

RaJltrack  Group  PLC 

Rainbow  Petroleum  Corp 

Raks  Eleklronik  Sanayi  Ve  Ticaret  AS 

Ranbaxy  Laboratories  Ltd 

Rand  Mines  Ltd 

Randfontein  Estates  Gold  Mining  

Randgold  Finance  (BVI)  LM 

Rayrock  Yeltowknife  Resources  Inc 

Raytec  Capital  Corp 

Rebrandt  Gokj  Mines  Ltd 

RedeN  Mining  Corp 

Redux  Energy  Corporatkxi 

Redwood  Energy  Ltd 

Reed  Lake  Exptoratkw  Limited 

Refrigeracao  Parana  SJV 

Regeena  Resources  Inc 

ReUartce  Industries  Ltd 

Rembrandt  Group  Ltd 

Renong  Bertwd 

Rentokil  Group  PLC 

Resorts  WorW  Bertiad 

Response  Bk>medKal  Corp 

Rexam  pic ~ 

Rhodn-Ster  S> 

Rich  Minerals  Corp 

RHey  Resources 

Riva  Petroleum  Inc 

Roche  HoWings  Lid 

Rock  Resources  Inc „ 

Rolls-Royce  PLC „.. 

Roly  Intematnnal  HoMings  Ltd 

Rornarco  Minerals  Inc 

Root  Industries 

Roper  Resources  Inc .7. 

Rosenthal  AG 

Royal  NedHoyd  Group  NV 

Royaledge  Resources  Inc „ 

RoycefieM  Resources  Ltd 

Rustenburg  Platinum  Holdings  Ltd 

SAP  AG ...» 

SLN  Ventures  Corp ........^........ 

ST  Systems  Corporatton 

Sage  Group  Limited 

Sakura  Bank  Ltd 

Salhus  Resource  Corp 

Samsung  Electronks  Co  Lid 

Samsung  Heavy  Industries  Co  Ltd 

San  Miguel  Corp 

Sancor  Cooperatives  Uradas  

Sandoz  Ltd 

Sandvik  AB 

Santos  Lid 

Sanyo  Electric  Co 

Sanyo  Securities  Co 

Sao  Pauk)  Alpargatas  SA  ~.. 

Sasd  Ltd  

Sawako  Corporatkm 

Scandinavian  Mobility  IntemattonaJ 

Schwarz  Pharma  AG 


Canada  

United  Kingdom 
United  Kingdom 

Qennany  , 

Russia 

Canada 

Australia 

Russia I 

Brazil 

Brazil  , 

Philippines  ........ 

Canada  

Germany  

Canada 

Brazil  , 

United  Kingdom 

Canada  

Turkey , 

India  , 

South  Africa  

South  Africa  ..... 
South  Africa  ..... 

Canada 

Canada  

Canada  

Canada ..... 

Canada  

Canada 

Canada  

Brazil 

Canada 

India 

South  Africa  ..... 

Malaysia 

United  Kingdom 

Malaysia 

Canada  

United  Kingdom 

Argentina 

Canada  

Canada „..., 

Canada  

Switzerland 

Canada  

United  Kingdom 

Bermuda 

CaruKla  ...~ 

Canada  

Canada .... 

Germany  

Nelhertands 

Canada  

Canada  

South  Africa  

Germany  „... 

Canada 

Canada — 

South  Africa  

Japan 

Canada 

Korea 

PhKppines 


Switzerland. 

Sweden 

Australia  ...... 

Japan  — 

Japan 

Brazil  

South  Africa 

Japan  

Sweden 

Germany  


82-4140 
82-3895 
82-1477 
82-4369 
82-4237 
82-3761 
82-3834 
82-4077 
82-4338 
82-4340 
82-4117 
82-2629 
82-4018 
82-3251 
82-4341 
82-4282 
82-4423 
82-4216 
82-^70 

82-304 

82-267 
82-4463 

82-378 
82-3553 
82-1762 
82-1286 
82-4280 
82-4349 
82-2254 
82-3794 
82-3560 
82-3300 
82-3760 
82-4166 
82-3806 
82-3229 
82-1365 
82-3 
82-3942 
82-2832 
82-2159 
82-2945 
82-3315 
82-4504 
82-2821 
82-4364 
82-4250 
82r-4457 
82-2020 
82-1648 
82-1056 
82-4388 
82-4149 

82-241 
82-4045 
82-3856 
82-4094 
82-4241 
82-3055 

82-842 
82-3109 
82-4091 

82-306 

82-4476 

62-3156 

82-1463 

82-34 

82-264 
82-1857 
82-3692 

82-631 
82-4255 
82-4231 
82-4406 
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Company 


Scimitar  Hydrocartwns  Corporation 

Scottish  Hydro-Electric  PLC 

Scottish  Power  PLC 

Seaperfect  PLC ^ 

Sechura  Inc 

SedKinck  Group  PLC 

Seine  River  Resources,  Inc  

Sembawang  Corporation 

Senetek  PLC „ 

Sentrachem  Ltd 

Sequros  "IBimani"  SA 

Servgro  International  Ltd 

Seversky  Tube  Wofta v , 

Shandwick  International  pic  , 

Shanghai  Diesel  Engirw  Co.  Ltd 

Shanghai  Hai  Xing  Shipping  Co.  Ltd 

Shanghai  Jinqiao  Export  Pr.  Zone  Dev.  . 
Shanghai  Lujiazui  FInan.  &  Trade  Zone  . 

Shanghai  Refrigerator  Compressor  

Sharp  Corp 

Shenhzen  Spedai  E.Z.  Real  Estate  Grp 

Shiseido  Company  Ltd 

Shomega  Limited  

Shun  Tak  Hokjings 

Siam  Commercial  Bank  F^jbiic  Co  Ltd  .... 
Side! 

swecar  sAi.c.  ..„ !.!!!!!!!!!!!!!!! 

Siebe  pic „.„ 

Siemens  AG 

Sierra  Nevada  Gold  Lid  

Sikaman  GoM  Resources  Ltd 

Siversper  Minerals  Inc 

Simsmetal  Ltd 

Singapore  Telecommuncations  Ltd 

Sino  Pacific  Devekjpment 

Siu  Fung  Ceramics  Holdings  Ltd 

Skibeaksjeselskapet  Storli 

Skjvnafl.  A.S  .._ „ 

Smedvig  A.S 

Sno|i(icap  Waters  Lid 

Societe  Generate 

Socwte  Nationate  des  Chemins  de  Fer  .. 

Sol  Petroleo  S.A 

Sons  of  Gwalia  N.L  

Soranzo  Intematk)n8l  Spirits  Inc 

South  African  Breweries  Ltd  

South  African  Land  &  Exptoratkxi  Co  . 

South  China  Morning  Post , 

South  Wales  Etectricity  PLC 

Souhcorp  Hokings  Ltd , 

Southern  Era  Resources  Ltd 

Southern  Paciffc  Petroleum  N.L 

Southern  Water  PLC 

Southvaal  HoWings  LW 

Southward  Energy  Ltd 

Spectra  Inc  > 

Spectrum  Games  Corp „, 

Spokane  Resources  Ltd „.... 

Sportsmate  International  Inc 

Si  Barbara  Mines  Ltd 

St  George  Bank  Ltd  

St  Jude  Resources  Ltd 

St  Laurent  Paperboard  Inc 

Stackpal  International  Corp 

Stadshypotek  AS „ 

Statexport  SA  

Stampede  Oils  Inc  .„ 

Star  Group  Newspaper  Networks  Inc  

Star  Paging  International  HokJing  Ltd 

Starlight  International  HoUings  Ltd 

Starrex  Mining  Corp „ 

StatoH „. 

Steel  Authority  of  India  Lid  . 


Country 


Fite  No. 


Canada  

United  Kingdom 
United  Kingdom 
United  Kingdom 

Canada  

United  Kingdom 

Canada  

Singapore 

United  Kingdom 

South  Africa  

Bolivia 

South  Africa  

Russia 

United  Kingdom 

China 

China 

China 

China 

China 

Japan  

China 

Japan  

Australia 

Hong  Kong 

Thailand 

Frarwe 

Argentina , 

United  Kirigdom  . 

Gemrtany  , 

Canada  

Canada , 

Canada , 

Australia 

Singapore 


Stef  International  Coip |  Canada 


Hong  Kong 

Norway 

Russia 

Norway 

Canada , 

France 

Belgium , 

Argentina 

Australia 

Canada , 

South  Africa  

South  Africa  ...... 

Hong  Kong 

United  Kingdom 

Australia 

Canada  

Australia  

United  Kingdom 

South  Africa  

Canada 

Canada  

Canada  

Canada  

Canada  

Australia 

Australia 

Canada  

Canada  

Canada  

Sweden 

Poland  ......; 

Canada  

Canada _.. 

Bermuda  

Bermuda  

Canada  

Norway 

India 


82-4238 
82-3099 
82-3100 
82-4220 
82-1278 
82-1529 
82-2942 
82-4303 
82-875 
82-3914 
82-4449 
82-3898 
82-4101 
82-2760 
82-4382 
82-4037 
82-4146 
82-4190 
82-4459 
82-1116 
82-3783 
82-3311 
82-3815 
82-3357 
82-4345- 
82-4396 
82-4328 
82-2142 
82-73 
82-894 
82-1651 
82-478 
82-3838 
82-3622 
82-1979 
82-3918 
82-3848 
82-3721 
82-3551 
82-4051 
82-3501 
82-4161 
82-3448 
82-1039 
82-4408 
82-303 
82-59 
82-3327 
82-3031 
82-2692 
82-3658 
82-353 
82-2797 
82-197 
82-3005 
82-4312 
82-3599 
82-4391 
82-4356 
82-3747 
82-3809 
82-4014 
82-3896 
82-4264 
82-3933 
82-4200 
82-3605 
82-4167 
82-<3654 
82-3594 
82-3755 
82-3444 
82-4300 
82-4070 
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Company 


Country 


Fie  No. 


Stilfontein  Gold  Mining  Co 

Stina  Resources  Ltd „ 

Slimjp  Creek  Gold  Ltd 

Stralak  Resources  Ltd 

Stratabound  Minerals  Corp 

Strike  Energy  Inc 

Striker  Resources  N.L .. 

Stiucted  Biok>gicals  Inc 

Stryker  Resources  Lid 

Sudamtex  de  Venezuela.  CA  de  C.V  

Sumitomo  Bank  Ltd 

Sumitomo  Metal  Industries  Ltd _. 

Summit  Resources  Ltd 

Sun  Hung  Kai  Properties  Ltd 

Super  Twins  Resources  Ltd „. 

Svedala  Industri  A.B 

Svenska  CeHutosa  Aktiebolagot  SCA  . 

Swedbank 

Swift  Security  Inc 

Swire  Pacific  Ltd „ 

Swiss  Bank  Corp 

Swiss  Reinsurance  Company 

Synex  lntematk)nal  Inc 

T.K.O.  Resources  Inc _. 

TPI  Polene  PuMc  Company  Ltd .... 

TSB  Group  PLC  

Taboorp  HokJings  Ltd 

Tai  Cheung  HoMings  Lkl  

Talisman  Energy  IrK 

Tan  Range  Exploratkxi  Corp 

Tapaios  Gokj  Inc 

Tappit  Resources  Ltd 

Tata  Engimering  &  Locomotive  Co  Ltd  .... 

Tata  Hydro-Electric  Power  Supply  Co 

Tata  Power  Company 

Tate  &  Lyie  PLC 

Tatneft  JSC  «... 

Technip 

Techtronic  Industries  Co 

TeijIn  Ltd „ 

Teijin  Sold  Co 

Teka  Tecelagem  Kuerrichg  S.A 

Televisao  Gaucha  S.A 

Televiskm  Broadcasts  Ltd 

Telstra  Corporation 

Tenaga  Naskxtal  Bertwd 

Teollisuuden  Voima  Oy 

Terrawest  Industries  Inc 

Tesco  PLC 

Teuton  Resources  Corp 

Thai  PetrochenwcaJ  Industry 

Thai  Telephone  and  Telecommunicatk>ns 

The  Premier  Group  Limited 

Theme  International  HoMings 

Ti)eron  Minerals  Ltd  

Tnmin  Resources  Inc 

Titan  Pacific  Resources  Ltd 

Toba  GoU  Resources 

Tofas  Twk  OtomobH 

Tombstone  Expk)ratk)ns  Co 

Tomorrow  Intemattonal  Hokfngs  Ltd 

Tomra  Systems  A/S 

Topaz  Resources  Intematkxuy 

Topper  GoW  Corp  

Toscana  Resources  Ltd 

Total  Access  Mining  PLC 

Totem  Sciences  Inc 

Toyobo  Co 

Toyota  Motor  Co,  Ltd «.» ~.... 

Trade  Wind  Resources  Lid 

Trans  Atlantic  Enterprises 

Trans  Hex  Group  Ltd  

Transportadora  de  Gas  del  Norte  SA 

Traminco  Resources  Lkj 


it«>  ■••■•■»»< 


South  Africa  ...... 

CaruKla 

Canada .. 

Canada  

Canada  

Canada  

Australia 

Canada 

Venezuala ... 

Japan  

Japan  

Hong  Kong  

Canada  

Sweden 

Sweden  

wwooon  .•••■•■•••••• 

Canada  

Hong  Kong 

Switzerland 

Switzeriand 

Canada  

Canada  

Thailand  ,... 

United  Kingdom 

Australia 

Bermuda 

Canada  

Canada 

Canada  

\^tti  HSUcl  •••■•>■■■•■•■• 

Indta „. 

mdto^. 

Indta 

United  Kingdom 

Russia 

Franca 

Hong  Kong 

Japan  

Japan  

Brazil 

Brazil  

Hong  Kong  

Australia  

Malaysia 

Finland  

Canada  

United  Kingdom 

Canada  

Thailarxl  

Thailand 

South  Africa  ..»~ 

Bermuda  

Canada „ 

Car>ada 

Canada  

Canada  

Turttey 

V^BTIOUB  ■•■•■■■■■•••■• 

Bermuda  ........... 

Canada 

^^OTIaUCl  ■■••••■•••■••• 

Canada  

Thailand  

Canada  

Japan  

Japan  

Canada  

Canada  

South  Africa  

Argentina 

Canada ............. 


82-301 
82-2062 
82-4464 

82-«76 
82-3284 
82-2650 
82-3585 
82-^295 

82-883 
82-3653 
82-4395 
82-3507 
82-2922 
82-1756 
82-3164 
82-3503 

82-763 
82-4092 
82-4495 
82-2184 
82-3567 
82-4248 

82-862 
82-4361 
82-4407 
62-4235 
82-3841 
82-3528 
82-3710 
82-3446 
82-4496 
82-3813 
82-3768 
82-3704 
82-3733 

82-905 
82-4226 
82-3959 
82-3648 
82-1266 
82-1493 
82-3620 
82-4339 
82-1072 
82-3562 
82-3677 
82-2973 
82-2298 
82-3277 
82-1394 
82-4106 
82-3744 
82-3892 
82-4441 
82-4488 
82-3430 
82-4462 
82-2966 
82-3699 
82-3624 
82-4256 
82-3334 
82-1285 
82-2694 
82-4434 
82-4314 
82-4417 
82-1172 

82-208 
82-2595 
82-1692 
82-4011 
82-3845 
82-1384 
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Trt-Vision  International  Ltd 

Trimki  Resources  Inc 

Trinity  International  Holdrigs  PLC  

Trio  Gold  Corp _ 

Triquanta  Investments  Limited 

Trooper  Technologies  Inc  

Trove  Investment  Corp 

Troymin  Resources  Ltd 

Truly  Interruitional  Holdings  „.. 

Trust  Company  of  Australia  Ltd 

Tsingtao  Brewery  Company  Ltd 

Tung  Fong  Hur^  Holdings  Limited 

Tusk  Energy  Inc 

Tyler  Resources  Inc  

UDL  Holdings  Umited  

UPM  Kymmene  Corporation 

USA  Video  Corporation 

Ungava  Minerals  Corp  

Unibanco  Uniao  de  Bancos  Brasileiros  ... 

Union  Bank  of  Switzerland 

Unisel  GoW  Mines  Ltd 

United  Biscuits  PLC  

United  Engir>eers  (Malaysia) 

United  Film  &  Video  Holdings  Ltd 

United  Overseas  Land  Ltd  

United  Paragon  Mining  Corp 

United  Reef  Limited 

Univa  Inc  

Universal  Gun  Loc  Industries  Ltd 

Universal  S.A 

Upland  Glot)al  Corp 

Upton  Resources  Inc 

Urtjan  Resource  Technotogies 

Usinas  Siderurgicas  de  Minas  Gerais  SA 

Utility  Cable  PLC 

VA  Techndogie  AG , 

Vaal  Reefs  Expkxation  &  Mining  Co  

Vanguard  Petroleum  Ltd  , 

Varmessa  Ventures  Ltd , 

Varitronix  International  Ltd  

Vasogen  Inc  , 

Vedron  GokJ  Inc „ 

Velcro  Industries,  N.V  

Vertxjnd 

Vescan  Equities  Inc  ..„~ , 

Viag  Ag 

Viceroy  Resource  Corporatkxi „., 

Vickers  PLC 

Virginia  GoW  Mines  Inc 

Voice-It  Technologies  Inc 

Volkswagen  AG 

Vortex  Energy  &  Mirterals  Ltd 

Vtech  Holdings  Ltd 

Waca  Group  PLC  

^aite  Dufault  Mines  Lid 

War  Eagle  Mining  Co 

Waytxjm  Oil  and  Natural  Gu 

Webco  Europe  S.A „,... 

West  Rand  Consolidated  Mines  Ltd  

Western  Areas  GoW  Mining  Co 

Western  Canadian  Land  Corp  - 

Western  Deep  Levels,  Ltd 

Western  Garnet  Company  , 

Westtey  Technotogies 

Wes^pine  Metals  Ltd 

Wex  Techrwtogies  Inc 

Wtiiaky  Creek  Resources.  Inc 

White  KnigW  Resources  Ltd  

White  Swan  Resources 

Wienert)erger  Baustoffindustrie  AG  „. 

Wiliams  Creek  Expkxatrans  Lid 

WHtow  Resources  LW 

Windarra  Minerals  LW 

Winkelhaak  Mines  LW 


Country 


File  No. 


Canada  

Canada  

United  Kingdom 

Canada  

Canada  

Canada  

Canada  

Canada 

Cayman  Islands 

Australia 

China 

Cayman  Islands 

Canada  

Canada  

Hong  Kong 

Finland 

Canada  


Brazil  

Switzeriand 

South  Africa  

United  Kingdom 

Malaysia 

Canada  

Singapore 

Philippines 

Canada 


Canada  

Canada  

Poland 

Canada  

Canada  

Canada  

Brazil  

United  Kingdom 

Austria 

South  Africa  

Australia 

Canada  

Bermuda  

Canada  

Canada  

Neth.  Ant 

Austria 


Germany  

Canada  

United  Kingdom 

Canada  

Cartada ...» 

Germany  

Canada  

BerriKWa 

United  Kingdom 

Canada  

Canada  

Canada  

Luxembourg  

South  Africa  

South  Africa  

Canada  

South  Africa  . 

Canada  

Canada  

Canada 

Canada  

Canada  

Canada  

Canada 

Austria 

Canada  

Canada  

Canada 

South  Africa 


82-4501 

82-1833 

82-3043 

82-2127 

82-3511 

82-4265 

82-2476 

82-3503 

82-3700 

82-1443 

82^021 

82-4152 

82-3297 

82-3881 

82-4260 

82-4333 

82-1601 

82-4436 

82-3353 

82-3804 

82-236 

82-3079 

82-3816 

82-3859 

82-2180 

82-4180 

82-4331 

82-2570 

82-828 

82-4502 

82-4346 

82-3290 

82-4198 

82-3902 

82-3952 

82-3910 

82-56 

82-3478 

82-4473 

82-3820 

82-4372 

82-816 

82-145 

82-4381 

82-4516 

82-4343 

82-1193 

82-1359 

82-4176 

82-1743 

82-2188 

82-3462 

82-3565 

82-2369 

82-4324 

82-2008 

82-3740 

82-3975 

82-314 

82-268 

82-1446 

82-68 

82-2637 

82-1088 

82-3116 

82-3304 

82-3875 

82-2850 

82-4460 

82-4316 

82-3146 

82-3843 

82-661 

82-221 
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Company 

Winzen  International  Inc 

WotfordAG 

Wolters  Kluwer  N.V ..„ 

Wootworttis  Limited _ 

Wrightson  Ltd ^ 

X-Cal  Resources  Ltd „ 

XYQuest  Venture  Corp  

Yaletown  Entertainment  Corp 

Yeetx)  (International  Holdings)  Ltd  

YeHowjack  Resources  Ltd 

Yiu  Wing  Irrterr^tional  Holdings  Ltd 

Yorkshire  Electricity  Group  PLC  

Yorkshire  Food  Group  PLC „ 

Young-Shannon  GoW  Mines  Ltd 

Yukon  Revenue  Mines  Limited 

Yukong  Limited „ 

Yukos 

ZanexN.L 

Zero  Hora-Editora  Jomalistica  S.A  


Country 


File  No. 


Canada  

Austria 

t4etherlarKi5 

Australia 

New  Zealand 

Canada  

Canada  

Canada „ 

Bemxjda 

Canada  

BemfKida 

United  Kingdom 
United  Kingdom 

Canada  

Canada 

Korea , 

Russia , 

Australia 

Brazil  


82-1173 
82-4403 
82-2683 
82-3544 
82-3646 
82-1655 
82-4376 
82-4336 
82-3869 
82-1765 
82-3655 
82-3034 
82-4242 
82-2928 
82-3779 
82-3901 
82-4209 
82-932 
82-4337 


[FR  Doc.  97-3204  Filed  2-7-97;  8:45  am] 
MLLMQ  CODE  MIO-OI-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  for 
Retailing  and  Wholesaling  (ISAC 17) 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Sector  Advisory 
Committee  for  Retailing  and 
Wholesaling  (ISAC  17)  will  hold  a 
meeting  on  February  25, 1997  from 
10:00  a.m.  to  3:00  p.m.  The  meeting  will 
be  open  to  the  public  from  1:00  p.m.  to 
3:00  p.m. 

DATES:  The  meeting  is  scheduled  for 
February  25, 1997,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
1869,  located  at  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.,  unless  otherwise 
notified. 

FOR  FURTHER  INF0RMATKX4  CONTACT*! 
Aaron  Schavey,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.,  N.W.,  Washington,  D.C.  20230. 
(202)  482-4117  or  Suzanna  Kang,  Office 
of  the  United  States  Trade 
Representative,  600  17th  St.  N.W., 
Washington,  D.C.  20508,  (202)  395- 
6120. 

SUPPtEMENTARY  INFORMATION:  The  ISAC 
17  will  hold  a  meeting  on  February  25, 
1997  from  10:00  a.m.  to  3:00  p.m.  The 
meeting  will  include  a  review  and 
discussion  of  current  issues  which 
influence  U.S.  trade  policy.  Pursuant  to 
Section  2155(f)(2)  of  Title  19  of  the 


United  States  Code  and  Executive  Order 
11846  of  March  27. 1975,  the  Office  of 
the  U.S.  Trade  Representative  has 
determined  that  part  of  this  meeting  will 
be  concerned  with  matters  the 
disclosure  of  which  would  seriously 
compromise  the  development  by  the 
United  States  Government  of  trade 
policy,  priorities,  negotiating  objectives 
or  bargaining  positions  with  respect  to 
the  operation  of  any  trade  agreement 
and  other  matters  arising  in  connection 
with  the  development,  implementation 
and  administration  of  the  trade  policy  of 
the  United  States.  During  the  discussion 
of  such  matters,  the  meeting  will  be 
closed  to  the  public  from  10:00  a.m.  to 
1:00  p.m.  The  meeting  will  be  open  to 
the  public  and  press  from  1:00  p.m.  to 
3:00  p.m.  when  other  trade  policy  issues 
will  be  discussed. 

Agenda 

1:00  p.m. — U.S.  Government  Trade 
Promotion  Policy 

1:15  p.m. — Hong  Kong  Reversion 

1:45  p.m.— WTO  Trade  Ministerial 

2:15  p.m.— FTAA 

2:40  p.m. — Korea  Trade  Relations 

3:00  p.m. — Adjourn 

Attendance  during  this  part  of  the 
meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 

Phyllis  Shearer  Jones, 

Assistant  United  States  Trade  Representative, 
Intergovemmenta]  Affairs  and  Public  Liaison. 
(FR  Doc.  97-3186  Filed  2-7-97;  8:45  am] 
MLLMQ  COOC  31W-01-M 


[Dodwt  No.  NAFTAm-2] 

NAFTA  Dispute  Settlement  Proceeding 
Concerning  Safeguard  Measures  on 
Broom  Com  Brooms  From  Mexico 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice;  invitation  for 
submissions  from  the  public. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  Free  Trade 
Commission  of  the  North  American  Free 
Trade  Agreement  (NAFTA),  at  the 
request  of  the  Government  of  Mexico, 
has  established  an  arbitral  panel  to 
examine  the  consistency  with  U.S. 
obligations  under  the  NAFTA  of  the 
emergency  safeguard  measures  of  the 
United  States  with  respect  to  imports  of  " 
broom  com  brooms  from  Mexico.  USTR 
invites  written  submissions  from  the 
public  concerning  the  issues  raised  in 
the  dispute. 

DATES:  Although  USTR  will  accept 
submissions  from  the  public  at  any  time 
during  the  course  of  the  dispute 
settlement  proceeding,  any  submission 
should  be  made  on  or  before  March  7, 
1997,  to  be  assured  of  timely 
consideration  by  USTR  in  preparing  its 
first  written  submission  to  the  panel. 

ADDRESSES:  Submissions  should  be 
made  to  Sybia  Harrison,  Office  of  the 
General  Counsel,  Room  222,  Attn: 
Broom  Com  Brooms  Dispute,  Office  of 
the  U.S.  Trade  Representative.  600  17th 
Street,  NW.,  Washington,  DC  20508. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
M.  Melle,  Director,  Mexican  Affairs, 
(202)  395-3412. 

SUPPLEMENTARY  MFORMATKM:  At  the 
request  of  the  U.S.  Combroom  Task 
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Force,  the  U.S.  International  Trade 
Commission  (ITC)  began,  on  March  4, 
1996,  bilateral  and  global  safeguard 
investigations  regarding  the  importation 
of  broom  com  brooms.  USITC  Inv.  Nos. 
TA-201-65  and  NAFTA  302-1,  USITC 
Pub.  2984  (August  1996).  On  July  2, 
1996,  the  TTC  made  affirmative 
determinations  in  both  cases,  finding 
that  broom  com  brooms  are  being 
imported  into  the  United  States  in  such 
increased  quantities  as  to  be  a 
substantial  cause  of  serious  injury  to  the 
domestic  industry  producing  a  like  or 
directly  competitive  product.  In 
reaching  its  determination,  the  ITC 
defined  the  domestic  industry  as 
consisting  of  facilities  producing  broom 
com  brooms,  but  not  facilities 
producing  plastic  brooms.  The  ITC  also 
found,  pursuant  to  section  311(a)  of  the 
NAFTA  Implementation  Act  (19  U.S.C. 
3371(a)),  that  broom  com  brooms 
produced  in  Mexico  account  for  a 
substantial  share  of  total  imports  and 
contribute  importantly  to  the  serious 
injury  caused  by  imports. 

On  November  28, 1996.  the  President 
implemented  relief  action  under  section 
203  of  the  Trade  Act  of  1974,  as 
amended  (19  U.S.C.  2253),  and  section 
312(a)  of  the  NAFTA  Implementation 
Act  (19  U.S.C.  3372(a)).  This  action 
included  a  temporary  increase  in  duties 
over  the  next  three  yean.  Additional 
tariCEs  were  imposed  on  brooms  covered 
under  subheading  9603.1050  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  For  HTS 
subheading  9603.1060.  tariffs  are 
maintained  at  pre-safeguard  levels  until 
a  specified  quantity  of  imports  is 
exceeded  through  the  use  of  a  tariff-rate 
quota  (TRQ).  Imports  above  TRQ  levels 
are  subject  to  additional  duties.  TRQs 
are  allocated  individually  for  each 
substantial  supplier,  with  a  residual 
allocation  for  all  other  suppliers. 
Developing  coimtries  which  are  not 
substantial  supplien  are  exempt  fit>m 
the  safeguard. 

The  Government  of  Mexico  has  asked 
for  the  establishment  of  a  panel  under 
Chapter  Twenty  of  the  NAFTA  to 
examine  the  consistency  of  the 
safeguard  action — specifically,  the  ITC 
domestic  industry  determination — with 
the  obligation  of  the  United  States  under 
the  NAFTA.  Members  of  the  panel  are 
currently  being  selected,  and  the  panel 
is  expected  to  meet,  as  necessary,  in 
Washington.  D.C.  to  examine  the 
dispute.  The  panel  is  expected  to  issue 
its  final  report  detailing  its  findings  and 
recommendations  within  120  days  after 
the  last  panehst  is  selected. 


Requirament*  fin*  Submissioiis  Fran  the 
Public 

Interested  persons  are  invited  to 
submit  written  information  or  advice 
concerning  the  issues  raised  in  the 
dispute.  Submissions  must  be  in  English 
and  provided  in  fifteen  copies.  A 
submitter  requesting  that  information 
contained  in  the  submission  be  treated 
as  confidential  business  information 
must  certify  that  such  information  is 
business  confidential  and  would  not 
customarily  be  released  to  the  pubfic  by 
the  submitter.  Confidential  business 
information  must  be  clearly  marked 
"BUSINESS  CONFIDENTIAL"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy. 

A  submitter  requesting  that 
information  or  advice  contained  in  the 
submission,  other  than  business 
confidential  information,  be  treated  as 
submitted  in  confidence  in  accordance 
with  section  135(g)(2)  of  the  Trade  Act 
of  1974,  as  amended  (19  U.S.C. 
2155(g)(2))— 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  or  the 
information  of  advice. 

USTR  will  maintain  a  public  file  on 
this  dispute  settlement  proceeding, 
accessible  to  the  public,  in  the  USTR 
Reading  Room:  Room  101,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  N.W.,  Washington,  DC 
20508.  The  public  file  will  include  non- 
confidential versions  of  submissions 
made  to  the  dispute  settlement  panel 
and  the  final  report  of  the  dispute 
settlement  panel.  Under  NAFTA  Article 
2017.4,  the  final  report  of  the  panel  will 
be  pubUshed  15  days  after  it  is 
transmitted  to  the  Free  Trade 
Commission  unless  the  Commission 
decides  otherwise.  A  non-confidential 
version  of  the  hearing  transcript  may  be 
made  available  15  days  after  the  final 
report  is  published. 

An  appointment  to  review  the  public 
file  (Docket  NAFTA/D-2,  "Mexico- 
Brooms")  may  be  made  by  calling 
Brenda  Webb,  (202)  395-6186.  The 
USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
A.  JaiiB  Bradlejr. 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement 
{PR  Doc.  97-3230  Filed  2-6-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKMI 

Aviation  Proceedings;  Agreentents 
Ried  During  ttie  Week  Ending  January 
31, 1997 

The  followdng  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number  OST-97-2101 

Date  filed:  January  28. 1997 

Parties:  Members  of  the  International  Air 

Transport  Association 
Subject:  TC2  Telex  Mail  Vote  848.  Middle 
East-Africa  Reso  OlOf.  Intended  elective 
date:  March  1,1997 
Docket  Number:  OST-97-2102 
Date  filed:  Janaary  28, 1997 
Parties:  Members  of  the  International  Air 

Transport  Association 
Subject: 
PTC3  0045  dated  December  17, 1996  rl-9 
PTC3  0047  dated  December  17. 1996  rlO- 

18 
PTC3  0048  dated  December  17, 1996  rl9- 

26 
FrC3  0050  dated  December  17. 1996  r27 
PTC3  0052  dated  December  17, 1996  r28- 

35 
PTC3  0054  dated  December  17, 1996  r3&- 

43 
PTC3  0055  dated  December  17, 1996  r44 
PTC3  0057  dated  December  17. 1996  r45- 

57 
PTC3  0058  dated  December  17. 1996  rS8- 

71 
PTC3  0059  dated  December  17, 1996  r72- 

94 
FrC3  0061  dated  December  17, 1996  r95- 

128 
FrC3  0063  dated  December  17. 1996  rl29- 

140 
PTCa  0064  dated  December  17, 1996  rl41- 

150 
TC3  Resolutions  (excluding  US  Territories) 
FTC  0065  dated  January  3, 1997 
Correction  FrC3  0068  dated  January  17, 

1997  Minutes 
Prca  Fares  0004  0005  dated  January  7, 

1997  Tables 
Intended  effective  date:  April  1, 1997 
Docket  Number:  OST-97-2105 
Date  filed:  January  30, 1997 
Parties:  Members  of  the  International  Air 

Transport  Association 
Subject:  COhSP  Telex  Mail  Vote  849, 
Rounding  Unit  for  Angola  rl,  COMP 
Telex  Mail  Vote  850,  Rounding  Unit  for 
Zimbabwe  r2.  Intended  eSective  date: 
March  1, 1997 
Docket  Number:  OST-97-2106 
Date  filed:  January  30, 1997 
Parties:  Members  of  the  International  Air 

Transport  Association 
Subject:  VTC3  0046  dated  December  17, 1996 
n-8 
PFC3  0049  dated  December  17. 1996  r9-16 
FFC3  0051  dated  December  17. 1996  rl7 
FrC3  0053  dated  December  17. 1996  rl8 
FrC3  0056  dated  December  17, 1996  rl9 
PTC3  0060  dated  December  17. 1996  r20- 

36 
FTC3  0062  dated  December  17, 1996  r37 
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TC3  Resolutions  (involving  US  Teiritories) 
(The  conference's  minutes  (PTC3  0068] 
and  Ubles,  (PTC3  Fares  0004-5)  were 
submitted  to  the  Department  on  January 
28  and  assigned  Docket  OST-97-2102) 
Intended  effective  date:  April  1, 1997 
Docket  Number:  OST-97-2107 
Z>ate^ed;  January  30, 1997 
Parties:  Members  of  the  International  Air 

Transport  Association 
Subject: 
COMP  Telex  024f 
Local  Currency  Fare  Changes-Namibia/ 

Lesotho/Swaziland 
Intended  efCective  date:  February  1, 1997 
Docket  Number:  OST-97-2108 
Date  pled:  January  30, 1997 
Parties:  Members  of  the  International  Air 

Transport  Association 
Subject: 
PTC23  AFR-TC3  0005  dated  November  16, 

1996  rl-33 
PTC23  AFR-TC3  0006  dated  December  3, 

1996  r34 
Correction— PTC23  AFR-TC3  0007  dated 
December  13, 1996;  PTC23  AFR-TC3 
0012  dated  January  28, 1997 
Minutes— PTC23  AFR-TC3  0008  dated 

December  27, 1996 
Tables— PTC23  AFR-TC3  Fares  0001  dated 

December  3, 1996  (Siunmary  Attached) 
Intended  effective  date:  April  1/August  1, 
1997 

Docket  Number:  OST-97-2110 

Date  filed:  January  31, 1997 

Parties:  Members  of  the  International  Air 
Transport  Association 

Subject:  PTC23  Telex  Mail  Vote  852 
Revalidate  Europe-SASC  agreement 
Intended  effective  date:  July  1, 1997 

Docket  Number:  OST-97-2111 

Date  ^ed:  January  31, 1997 

Parties:  Members  of  the  International  Air 

Transport  Association 
Subject: 

FTC31  Telex  Mail  Vote  851 

Correct  Anomaly  With  US  Add-ons  to/from 
Japan 

Intended  effective  date:  April  1, 1997 
Paillette  V.  Twine, 
Chief,  Documentary  Services. 
(FR  Doc  97-3128  Filed  2-7-97;  8:45  am] 


Office  of  the  Secretary;  White  House 
Commission  on  Aviation  Safety  and 
SecuritjnOpen  Kleeting 

agency:  Office  of  the  Secretary  (OST), 
DOT. 

ACTION:  Notice  of  meeting. 

summary:  The  White  House. 
Commission  on  Aviation  Safety  and 
Security  will  hold  its  final  meeting  to 
disctiss  aviation  safety  and  security 
issues.  The  meeting  is  open  to  the 
pubhc. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  February  12, 1997.  from 
8:00  AM-12:00  noon. 


ADDRESSES:  The  meeting  will  take  place 
in  the  Commerce  Department 
Auditorium,  14th  Street,  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  K.  Pemberton.  Administrative 
Officer,  Room  6210,  GSA  Headquarters, 
18th  &  F  Streets,  NW.,  Washington.  DC 
20405;  telephone  202.501.3863; 
telecopier  202.501.6160. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
*  to  the  Federal  Advisory  Committee  Act 
(5  use  Appendix),  DOT  gives  notice  of 
a  meeting  of  the  White  House 
Commission  on  Aviation  Safety  and 
Seciuity  ("Commission").  The 
Commission  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
the  level  of  civil  aviation  safety  and 
security,  both  domestically  and 
internationally.  The  principal  purpose 
of  the  meeting  on  February  12,  which 
was  postponed  from  its  original  date  of 
January  28.  is  to  formulate  the 
Commission's  final  recommendations  to 
the  President. 

Limited  seating  is  available  on  a  first- 
come,  first-served  basis.  The  pubUc  may 
submit  written  comments  to  die 
Commission  at  any  time;  comments 
shoiUd  be  sent  to  Mr.  Pemberton  at  the 
address  and  telecopier  number  shown 
above. 

Issued  in  Washington,  DC  on  February  3, 
1997. 

Nancy  E.  McFadden, 

General  Counsel,  Department  of 

Transportation. 

(FR  Doc.  97-3129  Filed  2-7-97;  8:45  am) 

MLLMQ  COOe  4»10-«-P 


Federal  Aviation  Administration 

RICA,  Inc.;  Joint  Special  Committee 
181/EUROCAE  WorMng  Group  13, 
Standards  of  Navigation  Performance 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (P.L 
92-463,  5  U.S.C.  Appendix  2),  notice  is 
hereby  given  for  Joint  Special 
Committee  181/EUROCAE  Working 
Group  (WG)  13  meeting  to  be  held 
February  24-28, 1997,  starting  at  9:00 
a.m.  The  meeting  will  be  held  at  the 
Warner  Center  Marriott,  Woodland 
Hills.  CA. 

The  agenda  for  Monday,  February  24, 
will  include  the  following:  9:00  a.m.- 
3:30  p.m.  WG  Sessions;  3:30  p.m.-4:30 
p.m.  Opening  Plenary  Session  (1) 
Review  of  Agenda;  (2)  Review  and 
Approval  of  Minutes  of  Previous 
Meeting;  (3)  Additional  Taskings  for 
Committee  (Groimd  Database 
Standards);  (4)  Chairman's  Report. 


Tuesday,  February  25:  9:00  a.m.-4:30 
p.m.  WG's  1  and  2  Sessions;  February 
26,  9:00  a.m.-4:30  p.m.:  Joint  Session 
(WG-lAVG-2);  February  27,  9:00  a.m.- 
4:30  p.m.  WG's  1  and  3  Sessions; 
February  28,  8:30  a.m.-ll:00  a.m.  WG's 
1  and  3  Sessions;  11:00  a.m.-12:00  noon 
Closing  Plenary  Session  (1)  WG  Status 
Reports;  (2)  Future  Meeting  Schedule; 
(3)  New  Business;  (4)  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020.  Washington,  D.C. 
20036;  (202)  833-9339  (phone)  or  (202) 
833-9434  (fox).  For  hotel  reservations, 
contact  Michelle  Massie,  (818)  347- 
0907  (phone)  or  (818)  227-6111  (fax). 
Members  of  the  pubUc  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  February  4, 
1997. 

Jantoe  L.  Petan, 

Designated  Official. 

(FR  Doc.  97-3231  Filed  2-7-47;  8:45  am] 

BHJJNO  cboE  4«1«-1»-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Fsdllty  Charge  (PFC)  at 
Birmingham  International  Airport, 
Birmingham,  Alabama 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  comment  on  the 
appUcation  to  imfKwe  and  use  the 
revenue  from  a  PFC  at  Birmingham 
Intismational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  12, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office, 
120  North  Hangar  Drive,  Suite  B, 
Jackson.  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Walker 
Johnson,  Director  of  Finance,  of  the 
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Birmingham  International  Airport  at  the 
following  address:  Birmingham  Airport 
Authority,  5900  Airport  Highway, 
Birmingham,  AL  35212. 

All  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Birmingham 
Airport  AuUiority  under  section  158.23 
of  Part  158. 

Fbft  FURTHER  INFORMATION  CONTACT: 
David  Shumate,  Project  Manager,  FAA 
Airports,  District  Office,  120  North 
Hangar  Drive,  Suite  B,  Jackson, 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  application 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  MFORMATICN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Birmingham  Airport  Authority  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  January  31, 1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Birmingham  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  f>art,  no  later  than  May 
13, 1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  Number:  97-01-C- 
OO-BHM. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date;  July  1, 
1997. 

Proposed  charge  expiration  date: 
February  28,  2002. 

Total  estimated  PFC  revenue: 
$14,401,263. 

Brief  description  of  proposed  • 

project(s):  (1)  Reconstruct/rehabilitate 
runway  5/23  (Design  only),  (2)  Taxiway/ 
holding  apron  improvements  (Design 
only),  (3)  PFC  administration,  and  (4) 
Reconstruct/rehabilitate  runway  5/23 
(Construction). 

C7as5  or  classes  or  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  ai^d  other  documents 
germane  to  the  application  in  person  at 
the  Birmingham  Airport  Authority. 


Issued  in  Jackson,  Mississippi,  on  February 
3, 1997. 

Wayne  Atkinson, 

Manager,  Airports  District  Office,  Southern 
Region.  Jackson,  Mississippi. 

[FR  Doc.  97-3237  Filed  2-7-97;  8:45  am] 
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Federal  Highway  Administration 

Environmental  Impact  Statement 
Allegheny,  Beaver,  and  Butier 
Counties,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubUc  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
improvement  in  the  vicinity  of  northern 
Allegheny  County  and  southern  Beaver 
and  Butier  Counties  in  southwestern 
Pennsylvania  locally  known  as  the 
Crows  Run  Transportation  Study. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough,  P.E.,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street.  Room  558,  Harrisbiirg, 
Pennsylvania.  17101-1720.  Telephone: 
(717)  782-3410  or  Henry  Nutbrown. 
P.E.,  District  Engineer,  Pennsylvania 
Department  of  Transportation,  45 
Thomas  Run  Road,  Bridgeville, 
Pennsylvania,  15017.  Telephone:  (412) 
429-5084. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT).  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  a  west-east  transportation 
improvement  within  the  study  area  of 
Traffic  Route  65  (western  terminus)  to 
Traffic  Route  19  and  hiterstate  79 
(eastern  terminus).  The  proposed  study 
area  includes  Conway  Borough,  New 
Sewickley  Township  and  Economy 
Borough  in  Beaver  County.  Cranberry 
and  Jacli^on  Townships  in  Butler 
County  and  Marshall  Township  in 
Allegheny  Coimty.  The  approximate 
length  of  the  project  is  nine  miles. 

The  purpose  of  the  transportation 
improvement  is  to  improve  west-east 
access  from  the  Ohio  River  Valley  to  the 
Pennsylvania  Turnpike  and  Interstates 
279  and  79.  The  project  needs,  which 
have  been  identified,  are  to  develop  a 
transportation  improvement  to:  alleviate 
congestion,  to  address  projected 
increases  in  traffic  volumes,  to  provide 
an  improved  west-east  connector 
between  major  north-south  routes,  to 
improve  vertical  and  horizontal 


geometry,  to  accommodate  truck  traffic, 
and  to  improve  safety. 

Alternatives  that  will  be  considered  in 
the  EIS  include:  (1)  The  No-Build;  (2) 
Congestion  Management  Strategies 
(CMS),  (3)  Upgrade  of  existing  roadways 
within  the  study  area  and  (4)  CMS  and 
Upgrades.  Through  preliminary 
engineering  and  environmental  studies, 
new  aligmnent  alternatives  such  as  a 
new  foiu  lane  facility  north  or  south  of 
Freedom  Road  were  dismissed  as  these 
■alternatives  do  not  meet  the  project 
need  and  potentially  have  significant 
environmental  impacts.  The  EIS  will 
discuss  the  findings  of  these 
preliminary  studies. 

The  following  environmental  areas 
will  be  investigated  for  inclusion  in  the 
EIS:  Project  Need;  Traffic;  Safety;  Air 
Quality;  Noise  and  Vibration; 
Socioeconomic  and  Land  Use; 
Environmental  Justice;  Commiuiity 
Cohesion.  Facilities  and  Services; 
Property  Acquisition  and 
Displacements;  Historic  and 
Archaeological  Sites;  Residual  and 
Hazardous  Waste  Sites;  Soils  and 
Geology;  Floodplains;  Siuiace  and 
Groimd  Water;  Aquatic  Environment; 
Wetlands;  Threatened  and  Endangered 
Species;  Vegetation  and  Wildlife; 
Agi^cultvual  Lands;  Aesthetics: 
Construction  Impacts;  Energy  and 
Section  4(f)  resources^„ 

A  Citizen  Advisory  Cijmmittee  (CAC) 
has  been  formed  to  soUcit  information 
from  the  community  and  to  present  the 
environmental  process,  project  scoping 
and  environmental  studies  to 
community  representatives  for 
distribution,  llie  CAC  is  also 
responsible  for  advising  PennDOT  of  the 
commimity's  concerns  and  to  evaluate 
the  information  presented  and  decisions 
to  be  made. 

Periodic  meetings  are  scheduled  with 
state  and  federal  environmental 
agencies  through  Agency  Coordination 
Meetings  (ACM)  to  present  project 
information  on  scoping  and  the  project 
development  process.  ACM  will  also  be 
used  to  receive  comments  and  direction 
from  the  agencies  on  the  development  of 
the  project  alternatives,  the  assessment 
of  impacts  and  the  identification  of 
mitigation  measures. 

Public  meetings  have  been  and  will 
continue  to  be  held  throughout  the 
development  of  the  EIS  for  the  general 
public  and  agencies.  Public  notices  of 
the  time  and  place  of  these  meetings 
and  the  public  hearing  will  be 
published  in  area  newspapers.  A  project 
Mailing  List  and  Project  Newsletter  have 
been  established  to  inform  the  public  of 
project  milestones.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
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hearing.  No  fonnal  scoping  meeting  is 
planned  at  this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  or  PennDOT  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Ckinstruction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program) 

Issued  on:  January  29, 1997. 
;.  Stephen  Guhin, 

Assistant  Division  Administrator,  Harrisburg, 
Pennsylvania. 

IFR  Doc.  97-3144  Filed  2-7-97;  8:45  ami 

BHJJNQ  CODE  4t10-a2-M 


MARITIME  ADMINISTRATION 

Voluntary  Intermodal  Seallft 
Agreement  (VISA) 

agency:  Maritime  Administration,  DOT. 
ACnON:  Notice  of  meeting  of  joint 
planning  advisory  group. 

On  January  28-29, 1997,  the  Maritime 
Administration  and  the  United  States 
Transportation  Command,  Co-Chairs  of 
the  Joint  Planning  Advisory  Group 
(Group),  conducted  a  meeting  of  the 
Group  at  Scott  Air  Force  Base,  IL,  to 
discuss  contingency  movement 
operations  through  the  application  of 
Stages  I  and  n  of  VISA  (60  FR  54144, 
October  19, 1995).  The  meeting  was 
closed  to  the  public  because  material 
presented  was  classified. 
CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  James  E.  Caponiti, 
Associate  Administrator  for  National 
Security  (202)  366-5400. 

By  Order  of  the  Maritime  Administrator. 

Dated:  February  4, 1997. 
JodClkhard. 
Secretary. 

[FR  Doc.  97-3240  Filed  2-6-97;  8:45  am] 
MUMQ  CODE  4t10-S1-P 
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Surface  Transportation  Board 
[STB  Fkwnot  Docket  No.  33344 

Grand  Rapids  Eastern  Railroad,  Inc.; 
Laaae  and  Operation  Exemption; 
Coopersville  and  Mame  Railway 
Company  Line 

Grand  Rapids  Eastern  Railroad,  Inc. 
(GRE).  a  Class  m  rail  carrier,  has  filed 


a  notice  of  exemption  under  49  CFR 
1150.41  to  lease  and  operate 
approximately  6.94  miles  of  rail  line 
owned  and  operated  by  Coopersville 
and  Mame  Railway  Company  Line 
(C&M),'  a  Class  III  rail  carrier,  between 
milepost  159.5  at  Grand  Rapids  (Walker) 
and  milepost  166.44  at  Mame,  in  Kent 
and  Ottawa  Coimties,  MI. 

The  transaction  is  expected  to  be 
consiunmated  on  or  after  Febmary  1, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33344.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Michael  W.  Blaszak,  Esq.,  211  South 
Leitch  Avenue,  LaGrante,  IL  60525- 
2162. 

Decided:  January  31, 1996. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Willianu. 
Secretary. 
[FR  Doc  97-3109  Filed  2-7-97;  8:45  am] 


[STB  Finance  Docket  No.  33180] 

Indiana  A  Ohio  Railway  Company; 
Aquisition  Exemption;  Lines  of  the 
Grand  Trunk  Western  Railroad  Inc. 

The  Indiana  &  Ohio  Railway 
Company  (lORY),  a  Class  III  rail  carrier, 
filed  a  notice  of  exemption  imder  49 
CFR  1150.41  to  acquire  from  the  Grand 
Tnink  Western  Railroad  Inc.  (GTW)  rail 
lines  totaling  approximately  146.1  miles 
between  Diann,  MI,  and  Springfield, 
OH.  The  lines  are  located  between:  (1) 
milepost  39.7  at  Diann,  MI,  and 
milepost  107.29  at  XN  Station  near 
Leipsic,  OH;  (2)  milepost  128.3  at  DT&I 
Jimction  near  Lima,  OH,  and  milepost 
202.7  at  Springfield,  OH;  and  (3)  the 
Ottawa  Loop  between  mileposts  110.8 
and  114.88,  south  of  XN  Station. 

As  part  of  the  acquisition,  lORY  will 
be  assigned  GTW's  overhead  trackage 
rights  totaling  107.6  miles  over:  (1)  20.7 
miles  of  CSX  Transportation,  Inc. 
(CSXT)  line  between  CSXT  Milepost 
155.2  at  XN  Station  and  CSXT  Milepost 


■  CAM  does  not  pr«Mntly  ofier  freight  taryice  over 
the  line. 


134.5  at  DT&I  Junction;  (2)  3.5  miles  of 
Indiana  &  Ohio  Central  Raibtiad,  Inc. 
(lOCR)  line  between  lOCR  Milepost 
129.1  at  Maitland  Junction  and  lOCR 
Milepost  132.6  at  Cold  Springs,  OH;  and 
(3)  83.4  miles  of  Consolidated  Rail 
Corporation  (CR)  line  between  CR 
Milepost  36.3  at  Springfield  and  CR 
Milepost  119.7  at  Cincinnati.  OH.  lORY 
will  also  acquire  incidental  overhead 
trackage  rights  over  22.5  miles  of  GTW's 
rail  line  between  GTW  milepost  39.7  at 
Diann  and  GTW  milepost  17.2  at  Flat 
Rock,  MI. 

The  transaction  was  scheduled  to 
become  efiiective  on  December  27. 1996. 
Petitions  to  stay  the  effective  date  of  the 
exemption  pending  the  consideration  of 
concurrently  filed  petitions  to  reject  or 
revoke  the  notice  were  filed.  A  decision 
served  December  20. 1996.  stayed  the 
effective  date  of  the  exemption  until 
January  26. 1997,  and  directed  parties  to 
file  additional  information  about  the 
transaction.  A  decision  served  January 
24,  1997,  extended  the  stay  to  Febmary 
4, 1997.  By  decision  served  February  3, 
1997,  the  Board  denied  the  petitions  to 
reject  or  revoke  and  dismissed  the 
petitions  to  stay  as  moot. 

If  the  notice  contains  false  or 
misleading  inforination,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  prior  to 
consummation  of  a  transaction  does  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33180,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Karl  Morell,  Suite  225, 1455  F  Street, 
N.W.,  Washington,  IX:  20005  and  other 
parties  of  record.  To  obtain  a  list  of 
parties  of  record  in  this  proceeding,  call 
(202)  927-5628. 

Decided:  February  3. 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  97-3108  Filed  2-7-97;  8:45  am] 

■UMQ  cooe  4ei»-oo-p 

(STB  FInence  Docket  l4o.  33339] 

Owensvilie  Terminal  Company,  Inc.— 
Acquisition  and  Operation 
Exemption— Evansviiie  Terminal 
Company,  Inc. 

Owensvilie  Terminal  Company,  Inc. 
(OrC),  a  Class  III  rail  carrier,  has  filed 
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a  notice  of  exemption  under  49  CFR 
1150.41  to  acquire  and  operate 
approximately  22.5  miles  of  rail  line 
owned  by  Evansville  Terminal 
Company,  Inc.  (ETC)  between  milepost 
205.0  near  Browns,  IL,  and  milepost 
227.5  at  or  near  Poseyville,  IN. ' 

The  transaction  was  expected  to  be 
omsummated  on  Januaiy  28, 1997. 

If  the  notice  contains  false  or 
misleading  infonnation,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33339.  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue.  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Thomas  F.  McFarland,  Jr.,  McFarland  & 
Herman,  20  North  Wacker  Drive,  Suite 
1330,  Chicago.  IL  60606-2902. 

Decided:  January  31. 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Prrxxedings. 
VeraoD  A.  WiUUms. 
Seaetary. 

(FR  Doc  97-3135  Filed  2-7-97;  8:45  am] 
MJJNO  COM  4eis-oe-p 


DEPARTMENT  OF  THE  TREASURY 

Ftocai  S«rvfe« 

Hnancial  Management  Service; 
Propoeed  Collection  of  Infonnation: 
AppHMtlen  of  Undertaker  for  Payment 
of  Funeral  Expenee  From  Funda  to  the 
Credit  of  a  Deceaaed  Depoaitor 

AQENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 


>  While  ore  will  be  tha  operator  of  the  line.  ETC 
he*  ambaigoed  nil  operation*. 


ACTION:  Notice  and  request  for 
comments. 

summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  report  "Application  of  Undertaker 
for  Payment  of  Fimeral  Expenses  from 
Fimds  to  the  Credit  of  a  Deceased 
Depositor." 

DATES:  Written  comments  should  be 
received  on  or  before  April  11, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service.  3361- 
L  75th  Avenue,  Landover,  Maryland 
20785. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additioncd  information 
should  be  directed  to  Mary  Morris, 
Room  6D30,  3700  East-West  Highway, 
Hyattsville,  Maryland  20782,  (202)  874- 
8671. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  conunents 
on  the  collection  of  information 
described  below. 

Titie:  Application  of  Undertaker  for 
Payment  of  Fimeral  Expenses  from 
Funds  to  the  Credit  of  a  Deceased 
Depositor. 

Oh4B  Number:  1510-0033. 

Form  Number:  None. 

Abstract:  This  form  is  used  by  an 
Undertaker  to  apply  for  payment  of  a 
decreased  depositor's  accoimt  as 
payment  of  funeral  expenses.  When 
application  is  approved,  payment  is 
made  to  the  fimeral  home  to  be  applied 
to  the  expenses  of  the  deceased 
depositor's  funeral  bill. 

Current  Actions:  Extension  of 
currently  approved  collection. 


Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for* 
profit. 

Estimated  Number  of  Respondents: 
15. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  AnnuatBurden 
Hours:  7  hours  30  minutes. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology: 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  February  3, 1997. 
Mttchell  A.  Levine, 
Assistant  Commissioner. 
IFR  Doc  97-3169  Filed  2-7-97;  8:45  am) 
MUMQ  CODE  4«1(^aB-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  edttorial  conections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  coaections  are 
prepared  t}y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcment 

30CFRPart936 

[SPATS  No.  OK-01»^OR) 

Oklahoma  Regulatory  Program 

Correction 

In  rule  document  96-32319  beginning 
on  page  67213  in  the  issue  of  Friday, 
December  20, 1996  make  the  following 
corrections: 

1.  On  page  67215,  in  the  first  colimm, 
imder  V.  Director's  Decision: 

a.  In  the  second  paragraph,  twelve 
lines  from  the  bottom  "20-31(b)"  should 
read  "20-31-13(b)". 

b.  In  the  fourth  paragraph,  in  the  first 
line  "39  CFR"  should  read  "30  CFR". 


2.  On  the  same  page,  in  the  third 
colunm,  in  the  authority  citation  for  Part 
936,  in  the  first  Une  "937"  should  read 


"936". 

BHJJNQ  COOE  ISOMH-O 


GENERAL  SERVICES 
ADMMISTRATION 

41  CFR  Ch.  301 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoSM  No.  34-38175;  File  No.  SR-NASO- 
9M5J 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  OrderOranting 
Acceierated  Approval  and  Notice  of 
niing  and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  of 
Proposed  Rule  Change  Relating  to 
Primary  Market  Maker  Standards 

Correction 

In  notice  document  97-1559 
beginning  on  page  3548  in  the  issue  of 
Thursday,  January  23, 1997  make  the 
following  correction: 

On  page  3549,  in  the  second  column, 
under  IV  Solicitation  of  Comments  cm 
Amendment  No.  1,  in  the  penultimate 
line  "[insert  date  21  days  from  date  of 
publication]"  should  read  "February  13, 
1997". 

BILLMQ  CODE  1S06-014> 


—    [FTR  Amendment  52] 


RIN3090-AF96 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

C'>rrection 

In  rule  document  96-29768  beginning 
on  page  59185  in  the  issue  of  Thursday, 
November  21, 1996,  make  the  following 
corrections: 

1.  On  page  59185,  in  the  second 
column,  in  the  SUMMARY  section,  in 
the  fifth  line,  "undated"  should  read 
"updated". 

2.  On  the  same  page,  in  the  third 
column,  in  the  words  of  issuance,  in  the 
second  line.  "41  CFR  307-7"  should 
read  "41  CFR  301-7". 

Appendix  A  to  Chapter  301    [Corrected] 

3.  In  Appendix  A  to  Chapter  301,  the 
following  entries  should  read  as  follows 
(corrections  are  in  bold  print]: 


Appmdix  A  To  Chapter  301-4*re8cribed  Maximum  Per  Diem  Rates  for  CONUS 

The  iMximum  rates  listed  below  are  prescribed  under  §301-7.3(a)  of  this  chapter  for  reimbursement  of  per  diem  expenses  incurred 
dunng  official  travel  within  CONUS  (the  continental  United  States).  The  amount  shown  in  column  (a)  is  the  maximum  that  will 
be  reunbursed  for  lodging  expenses  including  applicable  taxes.  The  M&IE  rate  shown  in  column  (b)  is  a  fixed  amount  allowed  for 
meals  and  madental  expenses  covered  by  per  diem.  The  per  diem  payment  calculated  in  accordance  with  part  301-7  of  this  chapter 
for  lodging  expenses  plus  the  M&IE  rate  may  not  exceed  the  maximum  per  diem  rate  shown  in  column  (c).  Seasonal  rates  apolv 
during  the  periods  indicated. 


Per  dwm  locality:  Key  city,'  County  and/or  other  defined  location 2-' 


Maximum  lodging 

amount 

(a) 


M&IE  rate 
(b) 


Maximum  per 

dtom  rate* 

(c) 


Catifbmia: 


Napa,  Napa: 

(Apr«  l-OetolMf  31)  ...... 

(November  1-Mareh  31) 


Tahoe  City,  Placer 
Colorado: 


Steamboat  Springs,  Routt 
(December  1 -March  31) 
(AprI  1-November  30) ... 


Vail.  Eagle: 

(November  1 -March  31) 
(April-October 31)  . 


83 

7S 

e 

57 


114 
74 


181 


42 
48 

38 


34 
34 


42 
42 


125 
118 


148 
108 


223 

131 
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Maximum  lodging 
Per  dtemkxaHty:  Key  city.' County  ancVor  other  defined  location  *-^                   amount          + 

M&IE  rate 
(b) 

Maximum  per 

dtemrate* 

(c) 

Maine:    , 

• 

30 

30    . 

• 

• 

• 

Bangor,  Penobacot 

(Jiiv  1-OclQber31)         ._ 57 

87 

(November  1-June  30) — • 50j 

•  •  *  •  •                                                                                                                                                                                                                                               * 

80 

CI  o 

*          - 

^&  V  .^^'^^^^^H 

Massachusetts: 

•  •  •  •  •                                                                                                                                                                                                                                               * 

• 

ISS 


2  7 


PitsMd,  Berkshire 


*  •  •  •  • 


Osage  Beach,  Camden: 
(May15-Oc(ober31)  .. 
(November  1-May  14) 


Nevada: 


Incline  Vilage*: 

(June  1-Seplember  30) 
(October  1-May  31)  — 


NewHampehire 


Conway,  CaffoNs 

(June  l-Odober  31) ... 
(November  1-May  31) 


North  CwoNna: 

AshevMe,  Buncombe: 
(May  1-Ociober3l) .... 
(November  l-Aprl  30) 


South  [Mota: 
Custer,  Custer 

(June  l-September  30) 
(October  1-May  31)  ...... 


56 


34 


90 


68 
57 

• 

34 
34 

102 
91 

• 

* 

• 

• 

148 
106 

• 

38 
38      , 

• 

187 

144 

• 

• 

• 

• 

74 
60 

• 

34 
34 

• 

108 
94 

• 

79 
80 

• 

34 
34 

* 

113 
84 

• 

73 
52 

30 
30 

103 
82 

1997 
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Monday 
February  10,  1997 


Part  II 


Securities  and 

Exchange 

Commission 


17  CFR  Part  210,  et  al. 
Disclosure  of  Accounting  Policies  for 
Derivative  Financial  Instruments  and 
Derivative  Commodity  Instruments  and 
Disclosure  of  Quantitative  and  Qualitative 
Information  About  Market  Risk  Inherent 
in  Derivative  Financial  Instruments,  Other 
Financial  Instruments,  and  Derivative 
Commodity  Instruments;  Final  Rule 


6044        Federal  Register  /  Vol.  62,  No.  27  /  Monday,  February  10,  1997  /  Rules  and  Regulations 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  210,  228,  229.  239. 240. 
and  249 

[Release  No*.  33-7386;  34-38223;  IC- 
22487;  FR-48;  Intomatioruri  Sertes  No.  1047; 
File  No.  S7-35-95] 

RIN  3235-Vk042. 3235-AQ77 

Disclosure  of  Accounting  Policies  for 
Derivative  Financial  Instruments  and 
Derivative  Commodity  Instruments  and 
Disclosure  of  Quantitative  and 
Qualitative  Information  Atwut  Market 
Risk  Inherent  in  Derivative  Financial 
Instruments,  Other  Financial 
Instruments,  and  Derivative 
Commodity  Instruments 

agency:  Securities  and  Exchange 

Conunission. 

action:  Final  rule. 

summary:  The  Securities  and  Exchange 
Conunission  ("Commission"  or  "SEC") 
is  amending  riiles  and  forms  for 
domestic  and  foreign  issuers  to  clarify 
and  expand  existing  disclosure 
requirements  for  derivative  financial 
instruments,  other  Bnancial 
instruments,  and  derivative  commodity 
instruments,  as  defined  (collectively 
"market  risk  sensitive  instruments"). 
The  amendments  require  enhanced 
disclosure  of  accounting  policies  for 
derivative  financial  instruments  and 
derivative  commodity  instruments 
(collectively  "derivatives")  in  the 
footnotes  to  the  financial  statements.  In 
addition,  the  amendments  expand 
existing  disclosure  requirements  to 
include  quantitative  and  qualitative 
information  about  market  risk  inherent 
in  market  risk  sensitive  instruments. 
The  required  quantitative  and 
qualitative  information  should  be 
disclosed  outside  the  financial 
statements  and  related  notes  thereto.  In 
addition,  the  quantitative  and 
qualitative  information  will  be  provided 
safe  harbor  protection  under  a  new 
Commission  rule.  Finally,  this  release 
reminds  registrants  that  any  disclosures 
about  financial  instruments,  commodity 
positions,  firm  commitments,  and 
anticipated  transactions  ("reported 
items"),  should  include  disclosures 
about  derivatives  that  directly  or 
indirectly  affect  such  reported  items,  to 
the  extent  such  information  is  material 
and  necessary  to  prevent  the  disclosures 
about  the  reported  items  fi-om  being 
misleading.  In  the  aggregate,  these 
amendments  are  designed  to  provide 
additional  information  about  market 
risk  sensitive  instruments,  which 
investors  can  use  to  better  understand 


and  evaluate  the  market  risk  exposures 

of  a  registrant. 

DATES:  Effective  Date:  April  11. 1997. 

Compliance  Dates:  %  210.4-08(n)  of 
Regulation  S-X  and  the  amendment  to 
Item  310  of  Regulation  S-B  shall  apply, 
and  disclosures  under  that  rule  shall  be 
required,  for  filings  with  the 
Commission  that  include  financial 
statements  for  fiscal  periods  ending  after 
June  15, 1997.  For  bfuik  and  thrift 
registrants,  as  defined,  and  non-bank 
and  non-thrift  registrants  with  market 
capitalizations  on  January  28, 1997  in 
excess  of  $2.5  billion.  Item  305  of 
Regulation  S-K  and  Item  9A  of  Form 
20-F  shall  apply,  and  disclosures  under 
those  items  shall  be  required,  for  filings 
with  the  Commission  that  include 
annual  financial  statements  for  fiscal 
years  ending  after  June  15, 1997.  For 
non-l)ank  and  non-thrift  registrants  with 
market  capitalizations  on  January  28, 
1997  of  $2.5  billion  or  less.  Item  305  of 
Regulation  S-K  and  Item  9A  of  Form 
20-F  shall  apply,  and  disclosures  under 
those  items  shall  be  required,  for  filings 
with  the  Conunission  that  include 
annual  financial  statements  for  fiscal 
years  ending  after  June  15. 1998.  Under 
Item  305  of  Regulation  S-K  and  Item  9A 
of  Form  20-F,  interim  information  is  not 
required  until  after  the  first  fiscal  year 
end  in  which  Item  305  of  Regulation  S- 
K  and  Item  9A  of  Form  20-F  are 
effective.  Item  10(g)  of  Regulation  S-B 
shall  apply  for  filings  with  the 
Commission  made  on  or  after  April  11, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  J.  Cole,  Thomas  J.  Linsmeier, 
Russell  B.  Mallett,  III,  or  Stephen  M. 
Swad,  at  (202)  942-^400,  Office  of  the 
Chief  Accountant,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  11-3,  Washington,  D.C. 
20549,  or  Kurt  R.  Hohl,  at  (202)  942- 
2960,  Division  of  Corporation  Finance, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Mail  Stop  3-13. 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Conunission  is  amending '  Rule  4-08  of 
Regulation  S-X^  and  adding  a  new  Item 
305  to  Regulation  S-K.^ 

The  Commission  also  is  making 
conforming  amendments  to  Forms  S-1. 
S-2,  S-4,  S-11,  and  F-4*  under  the 
Securities  Act  of  1933,'  and  Rule  14a- 


3,*  Schedule  14A,'  and  Forms  10,  20- 
F,  10-Q.  and  lO-K"  under  the  Securities 
Exchange  Act  of  1934.9 

I.  Executive  Summary 

Diuing  the  last  several  years,  the  use 
of  derivative  financial  instruments, 
other  financial  instruments,  and 
derivative  commodity  instnunents '° 
increased  substantially.'*  The 
Commission  recognizes  that  these 
instruments  can  be  effective  tools  for 
managing  exposures  to  market  risk.'^ 
However,  in  using  market  risk  sensitive 
instruments  some  registrants 
experienced  significant,  and  sometimes 
imexpected,  losses.  Those  losses 


'  The  amendments  were  proposed  in  Securities 
Act  Release  No.  72SO;  Exchange  Act  Release  No. 
36643:  Investment  Company  Ad  Release  No.  21625; 
File  No.  S7-35-95  (December  28. 1995)  |61  FR  578). 

'17  CFR  210.4-08.  Item  310  of  Regulation  S-B.  17 
CFR  228.310,  also  is  amended  to  incorporate  the 
changes  to  Rule  4-08  of  Regulation  S-X. 

'  17  CFR  Part  229. 

*  17  CFR  239.1 1, 12.  25, 18.  and  34. 

'  15  U.S.C.  77a  et  seq. 


» 17  CFR  240.1 4a-3. 

'17CFR240.14a-101. 

«17  CFR  249.210,  220f.  308a,  and  310. 

»15U.S.C.  78aef  seq. 

■°See  the  instructions  to  Item  305  of  Regulation 
S-K  or  Item  9A  of  Form  20-F,  infra,  for  complete 
defmitions  of  the  terms  "derivative  financial 
Instruments,"  "other  financial  instruments,"  and 
"derivative  commodity  instruments."  In  brief,  for 
purposes  of  this  release:  (1)  Derivative  financial 
instruments  include  futures,  forwards,  swaps, 
options,  and  other  financial  instruments  with 
similar  characteristics.  (2)  other  financial 
instruments  include,  for  example,  investments, 
loans,  structured  notes,  mortgage-backed  securities, 
indexed  debt  instruments,  interest-only  and 
principal-only  obligations,  deposits,  and  other  debt 
obligations,  and  (3)  derivative  commodity 
instruments  include,  to  the  extent  such  instruments 
are  not  derivative  financial  instruments,  commodity 
futures,  commodity  forwards,  commodity  swaps, 
commodity  options,  and  other  commodity 
instruments  with  similar  characteristics  that  are 
permitted  to  be  settled  in  cash  or  with  another 
financial  instrument  by  contract  or  business 
custom.  In  addition,  for  purposes  of  this  release,  the 
terms  (1)  "derivatives"  refer  to  derivative  financial 
instruments  and  derivative  commodity  instruments, 
together,  and  (2)  "market  risk  sensitive 
instruments"  refer  to  derivative  financial 
instruments,  other  financial  instruments,  and 
derivative  commodity  instruments,  collectively. 

<  >  The  worldwide  notional/contract  amounts  for 
derivative  financial  instruments  and  derivative 
commodity  instruments  increased  from  $7.1  trillion 
in  1989  to  $69.6  trillion  in  1995.  These  notional 
amounts,  while  one  way  to  measure  derivative 
activities,  do  not  represent  a  precise  measure  of  the 
risk  associated  with  these  instruments.  In  many 
instances,  the  amount  at  risk  is  much  smaller  than 
the  notional  amount.  See  Financial  Derivatives: 
Actions  Needed  to  Protect  the  Financial  System, 
United  States  General  Accounting  Office  Report  to 
Congressional  Requesters  (May  1994).  and  Survey  of 
Disclosures  about  Trading  and  Derivatives 
Activities  of  Banks  and  Securities  Firms,  Basle 
Committee  on  Banking  Supervision  ("Basle 
Committee")  and  the  Technical  Committee  of  the 
International  Organisation  of  Securities 
Commissions  ("IOSCO")  (November  1996). 

'2  Market  risk  is  the  risk  of  loss  arising  from 
adverse  changes  in  market  rates  and  prices,  such  as 
interest  rates,  foreign  currency  exchange  rates, 
commodity  prices,  and  other  relevant  market  rate  or 
price  changes  {e.g.,  equity  prices).  See  Group  of 
Thirty,  "Derivatives:  Practices  and  Principles"  (July 
1993),  and  Financial  Accounting  Standards  Board 
("FASB"),  Statement  of  Financial  Accounting 
Standards  No.  105,  "Disclosure  of  Information 
about  Financial  Instruments  with  Off-Balance-Sheet 
Risk  and  Financial  Instruments  with  Concentrations 
of  Credit  Risk,"  {"FAS  105")  (March  1990),  for 
similar  definitions  of  market  risk. 
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resulted  from  changes  in  interest  rates, 
foreign  currency  exchange  rates,  and 
commodity  prices,  among  other  things. 
In  light  of  those  losses  and  the 
substantial  growth  in  the  use  of  market 
risk  sensitive  instruments,  the  adequacy 
of  existing  disclosures  about  market  risk 
emerged  as  an  important  flnancial 
reporting  issue. 

During  1994  and  1995,  the  SEC  staff 
reviewed  annual  reports  filed  with  the 
Commission  by  approximately  500 
registrants  to  better  understand  this 
emerging  issue.  In  reviewing  the  annual 
reports,  the  staff  intended  to  (i)  assess 
the  quality  of  current  disclosures  about 
market  risk  sensitive  instruments,  (ii) 
improve  the  quality  of  those  disclosures 
through  the  comment  process,  and  (iii) 
determine  what,  if  any,  additional 
disclosures  are  needed  to  help  investors 
better  assess  the  market  risk  inherent  in 
those  instruments.  After  reviewing  the 
annual  reports,  the  SEC  staff  noted  that 
the  1995  disclosures  were  more 
informative  than  the  1994  disclosures, 
in  part  because  of  improved  FASB 
disclosure  guidance. '^  However,  the 
staff  observed  three  significant 
disclosure  deficiencies,  which  are 
described  in  section  II  of  this  release.  To 
address  those  deficiencies: 

1.  The  Ck>imnission  is  amending  Rule  4-08 
of^Regulation  S-X  and  Item  310  of  Regulation 
S-B  to  require  enhanced  descriptions  of 
accounting  policies  for  derivatives  in  the 
footnotes  to  the  financial  statements.'* 

2.  The  Commission  is  amending  Regulation 
S-K  to  add  Item  305  and  Form  20-F  to  add 
Item  9A.  Those  amendments  require 
disclosure  of  quantitative  and  qualitative 
information  about  market  risk  for  derivatives 
and  other  financial  instruments  "  and  require 


"See  FASB,  Statement  of  Financial  Accounting 
Standards  No.  119,  "Disclosures  about  Derivative 
Financial  Instruments  and  Fair  Value  of  Financial 
Instruments.'  ["FAS  119")  (October  1994). 

''Those  disclosure  requirements  are  applicable 
only  to  derivatives:  the  requirements  do  not  relate 
to  other  flnancial  instruments.  Accounting  policy 
disclosure  requirements  for  other  flnancial 
instruments  are  prescribed  by  existing  generally 
accepted  accounting  principles  and  Commission 
guidance  (see.  e.g..  American  Institute  of  Certifled 
Public  Accountants  ("AICPA").  Accounting 
Principles  Board  Opinion  No.  22.  "Disclosure  of 
Accounting  Policies,"  I" APB  22")  (April  1972). 

"  Items  305  and  9A  do  not  pertain  solely  to 
derivatives,  but  also  to  other  financial  instruments. 
Thus,  disclosures  under  those  Items  are  required  for 
registrants  that  have  material  amounts  of  other 
financial  instruments,  even  when  they  have  no 
derivatives. 

Items  305  and  9A  also  encourage  registrants  to 
include  other  market  risk  sensitive  instruments, 
positions,  and  transactions  (such  as  commodity 
positions,  derivative  commodity  instruments  that 
are  not  permitted  by  contract  or  business  custom  to 
be  settled  in  cash  or  with  another  flnancial 
instrument,  and  cash  flows  from  anticipated 
transactions)  within  the  scope  of  their  quantitative 
and  qualitative  disclosures  about  market  risk. 
Registrants  that  select  the  sensitivity  analysis  or 
value  at  risk  disclosure  alternatives  and  voluntarily 
include  those  other  market  risk  sensitive 


that  those  disclosures  be  presented  outside 
the  financial  statements.'* 

a.  Items  305(a)  and  9A(a)  require 
registrants  to  disclose  quantitative 
information  about  market  risk  sensitive 
instruments  using  one  or  more  of  the 
following  alternatives: 

i.  Tabular  presentation  of  fair  value 
information  and  contract  terms  relevant  to 
determining  future  cash  flows,  categorized  by 
expected  maturity  dates; 

ii.  Sensitivity  analysis  expressing  the 
potential  loss  in  future  earnings,  fair  values, 
or  cash  flows  from  selected  hypothetical 
changes  in  market  rates  and  prices;  or 

iii.  Value  at  risk  disclosures  expressing  the 
potential  loss  in  future  earnings,  fair  values, 
or  cash  flows  from  market  movements  over 
a  selected  period  of  time  and  with  a  selected 
likelihood  of  occurrence. 

In  preparing  this  quantitative  information, 
registrants  should  categorize  market  risk 
sensitive  instruments  into  instruments 
entered  into  for  trading  purposes '''  and 
instruments  entered  into  for  purposes  other 
than  trading.  Within  both  the  trading  and 
other  than  trading  portfolios,  separate 
quantitative  information  should  be  presented 
for  each  market  risk  exposure  category  (i.e., 
interest  rate  risk,  foreign  currency  exchange 
rate  risk,  commodity  price  risk,  and  other 
relevant  market  risks,  such  as  equity  price 
risk),  to  the  extent  material.  Registrants  may 
use  different  disclosure  alternatives  for  each 
of  the  separate  disclosures. 

b.  Items  305(b)  and  9A(b)  require 
registrants  to  disclose  qualitative  information 
about  market  risk.  Those  items  require 
disclosure  of: 

i.  a  registrant's  primary  market  risk 
exposures  '*  at  the  end  of  the  current 
reporting  period; 

ii.  how  the  registrant  manages  those 
exposures  (such  as  a  description  of  the 
objectives,  general  strategies,  and 
instruments,  if  any.  used-to  manage  those 
exposures);  and 

iii.  changes  in  either  the  registrant's 
primary  market  risk  exposures  or  how  those 
exposures  are  managed,  when  compared  to 


instruments,  positions,  and  transactions  within 
their  quantitative  disclosures  about  market  risk  are 
permitted  to  present  comprehensive  market  risk 
disclosures,  which  reflect  thecombined  effect  of 
both  the  required  and  voluntarily  selected 
instruments,  positions,  and  transactions  (see  section 
III  B.l.c.(vi)  for  details).  Finally,  if  those  other 
market  risk  sensitive  instruments,  positions,  and 
transactions  are  not  voluntarily  included  in  the 
quantitative  disclosures  about  market  risk  and.  as 
a  result,  the  disclosures  do  not  fully  reflect  the  net 
market  risk  exposures  of  the  reg^istrant.  Items  305(a) 
and  9A(a]  require  that  registrants  discuss  the 
absence  of  those  items  as  a  limitation  of  the 
disclosed  market  risk  information. 

"•The  term  "flnancial  statements"  includes  the 
footnotes  to  the  flnancial  statements.  Therefore,  the 
disclosures  should  be  presented  outside  of  the 
footnotes  to  the  financial  statements.  See  section  III 
B.4.b..  infra,  for  a  more  complete  discussion  about 
where  these  disclosures  should  app>ear. 

"For  purposes  of  this  release,  the  term  "trading 
purposes"  has  the  same  meaning  as  defined  by 
generally  accepted  accounting  principles  (see.  e.^.. 
FAS  11919a). 

"See  note  58,  infra,  for  a  definition  specifying 
how  the  term  "primary  market  risk  exposures"  is 
used  in  this  release. 


the  most  recent  reporting  period  and  what  is 
known  or  expected  in  future  periods. 

c.  Items  305  and  9A  state  that  forward 
looking  disclosures  made  pursuant  to  those 
items  are  within  the  statutory  safe  harbor 
under  the  Securities  Act  of  1933  and 
Securities  Exchange  Act  of  1934. 

3.  The  Commission  reminds  registrants 
that,  when  they  provide  disclosures  about 
financial  instruments,  commodity  positions, 
firm  commitments,  and  anticipated' 
transactions  "  ("reported  items"!,  disclosures 
about  derivatives  that  directly  or  indirectly 
affect  such  reported  items  also  are  required, 
to  the  extent  the  effects  of  such  information 
are  material  and  necessary  to  prevent  the 
disclosures  about  the  reported  items  from 
being  misleading. 

The  amendments  in  Rule  4-08(n)  and 
Item  310  relating  to  accounting  policy 
disclosures  apply  to  registered 
investment  companies  and  small 
business  issuers,  among  other 
registrants.  In  contrast.  Item  305  and 
Item  9A  do  not  apply  to  registered 
investment  companies  and  small 
business  issuers.  However,  if  market 
risk  represents  a  material  known  risk  or 
uncertainty,  small  business  issuers,  like 
other  registrants,  will  continue  to  be 
required  to  discuss  those  risks  and 
uncertainties  to  the  extent  required  by 
Management's  Discussion  &  Analysis 
(•*MD&A").2" 

The  amendments  become  effective 
over  the  next  several  months  to  provide 
registrants  with  time  to  respond  to  the 
new  disclosure  requirements.  Rule  4- 
08(n]  and  the  amendment  to  Item  310 
will  be  effective  for  filings  with  the 
Commission  that  include  financial 
statements  for  fiscal  periods  ending  after 
June  15, 1997.  For  registrants  that  are 
likely  to  have  experience  with 
measuring  market  risk,  such  as  banks, 
thrifts,  and  non-bank  and  non-thrift 
registrants  with  market  capitali2:ations 
on  January  28, 1997  in  excess  of  $2.5 
billion.  Item  305  and  Item  9A  are 
effective  for  filings  with  the 
Commission  that  include  annual 
financial  statements  for  fiscal  years 
ending  after  June  15, 1997.  For  other 
registrants.  Item  305  and  Item  9A  are 
effective  for  filings  with  the 
Commission  that  include  annual 
financial  statements  for  fiscal  years 
ending  after  June  15, 1998.  Under  Item 
305  and  Item  9A,  interim  information  is- 


'■'For  purposes  of  this  release,  "anticipated 
transactions"  means  transactions  (other  than 
transactions  involving  existing  assets  or  liabilities 
or  transactions  necessitated  by  existing  firm 
commitments)  an  enterprise  expects,  but  is  not 
obligated,  to  carry  out  in  the  normal  course  of 
business  (see.  eg.,  1 9  of  FASB.  Statement  of 
Financial  Accounting  Standards  No.  80. 
"Accounting  for  Futures  Contracts."  ("FAS  80") 
(August  1984)). 

'"'See.  e.g..  Item  303  of  Regulation  S-B.  17  CFR 
228.303.  and  Item  303  of  Regulation  S-K.  17  CFR 
229.303. 
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not  required  until  after  the  first  Tiscal 
year  end  in  which  those  Items  are 
effective. 

Taken  together.  Rule  4-08(n),  Item 
310,  Item  305,  and  Item  9A  represent 
one  step  by  the  Commission  to  improve 
disclosures  about  market  risk  to  help 
investors  better  understand  and  evaluate 
a  registrant's  market  risk  exposures.  The 
Commission  recognizes  the  evolving 
nature  of  market  risk  sensitive 
instruments,  market  risk  measurement 
systems,  and  market  risk  management 
strategies  and,  thus,  intends  to  continue 
considering  how  best  to  meet  the 
information  needs  of  investors.  In  this 
regard,  the  Commission  expects  to 
monitor  continuously  the  effectiveness 
of  the  new  rules  and  Hnal  disclosure 
items  issued  today,  as  well  as  the  need 
for  additional  proposals.  Specifically, 
the  Commission  expects  to  reconsider 
these  amendments  after  each  of  the 
following:  (i)  Issuance  of  a  new 
accounting  standard  for  derivatives  by 
the  FASB;^'  (ii)  development  in  the 
marketplace  of  new  generally  accepted 
methods  for  measiu-ing  market  risk;  and 
(iii)  a  period  of  three  years  horn  the 
initial  effective  date  of  Item  305  and 
Item  9A. 

n.  Initiatrves  Regarding  Disclosures 
About  Derivatives  and  Market  Risk 

Certain  private  sector  organizations 
expressed  concerns  that  users  of 
Rnancial  reports  aredissatisHed  with 
current  disclosures  about  market  risk 
sensitive  instruments.  For  example,  the 
Association  for  Investment  Management 
and  Research  ("AIMR"),  an  organization 
of  Bnancial  analysts,  noted  that  users  of 
Rnancial  information  "are  confounded 
by  the  *  •  •  complexity  of  financial 
instruments."^  In  addition,  after 
considerable  investigation  into  the 
needs  of  investors  and  creditors,  the 
American  Institute  of  Certified  Public 
Accountants'  ("AICPA")  Spiecial 
Committee  on  Financial  Reporting 
stated: 

Users  are  confused.  They  complain  that 
business  reporting  is  not  answering 
important  questions,  such  as:  *  *  *  What 
(innovative  financial)  instruments  has  the 
company  entered  into,  and  what  are  their 
terms?  How  has  the  company  accounted  for 
those  instruments,  and  how  has  that 
accounting  affected  the  financial  statements? 
What  risks  has  the  company  transferred  or 
taken  on?  " 


In  addition  to  identifying  disclosure 
shortcomings,  other  organizations 
recommended  improvements  to 
disclosures  about  market  risk  sensitive 
instruments.  These  organizations 
include  regulators,  such  as  the  General 
Accounting  Office,  ^*  Group  of  10 
Central  Bankers, "  the  Federal  Reserve 
Bank  of  New  York,  ^^  the  Basle 
Committee  and  the  Technical 
Committee  of  IOSCO,  ^^  and  private 
sector  bodies,  such  as  the  Group  of 
Thirty  ^^  and  a  task  force  of  the 
Financial  Executives  Institute  ("FEI"). » 

In  general,  those  organizations 
stressed  the  need  to  make  the  risks 
inherent  in  market  risk  sensitive 
instruments  more  understandable.  To 
that  end,  many  recommended 
additional  quantitative  and  qualitative 
disclosures  about  market  risk.  For 
example,  the  Federal  Reserve  Bank  of 
New  York  recommended  a  new 
financial  statement  providing 
quantitative  information  about  the 
overall  market  risk  of  an  entity.^^  In 
addition,  the  FEI  task  force 
recommended  that  companies  "disclose 
some  type  of  information  which 
conveys  overall  exposure  to  market 
risk."  31  The  FEI  task  force  specifically 
suggested  two  distinct  approaches.  One 
approach  is  to  provide  a  high-level 
summary  of  relevant  statistics  about 
outstanding  activity  in  market  risk 
sensitive  instruments  at  period  end.  The 
second  approach  is  to  communicate  the 
potential  loss  that  could  occur  under 
specified  conditions  using  either  value 
at  risk  or  another  comprehensive  model 
for  measuring  market  risk.^^ 

bi  October  1994,  the  FASB, 
responding  in  part  to  calls  for  improved 
disclosure,  issued  FAS  119  (October 


"  The  FASB  currently  is  working  on  a  project  to 
improve  accounting  recognition,  measurement,  and 
related  disclosures  for  derivatives. 

"See  AIMR.  Financial Beporting  in  the  1990s 
and  Beyond,  page  30.  (1993). 

^'  See  AICPA  Special  Committee  on  Financial 
Reporting.  Improving  Business  Beporting — A 
Customer  Focus:  Meeting  the  Information  Needs  of 
Investors  and  Creditors,  at  76  (1994). 


"See  General  Accounting  Office.  Financial 
Derivatives:  Actions  Taken  or  Proposed  Since  May 
J994  (November  1996). 

"See  Bank  for  International  Settlements,  A 
Discussion  Paper  on  Public  Disclosure  of  Market 
and  Credit  Bisks  by  Financial  Intermediaries, 
prepared  by  working  group  of  the  Euro-currency 
Standing  Committee  of  the  Central  Banks  of  the 
Group  of  Ten  Countries  (September  1994). 

'•See  Federal  Reserve  Bank  of  New  York,  Public 
Disclosure  of  Bisks  Belated  to  Market  Activity:  A 
Discussion  Paper  (November  1994). 

2''  See  Basle  Committee  and  the  Technical 
Committee  of  IOSCO,  Framework  for  Supervisory 
Information  about  the  Derivatives  Activities  of 
Banks  and  Securities  Firms  (May  1995).  See  also 
Basle  Committee  and  the  Technical  Committee  of 
IOSCO,  Public  Disclosure  of  the  Trading  and 
Derivatives  Activities  of  Banks  and  Securities  Firms 
(November  1995). 

'"  See  Group  of  Thirty,  Denvofi'ves.  Practices  and 
Principles  (July  1993). 

"  See  FEI,  Derivative  Financial  Instruments 
Accounting  and  Disclosure  Issues.  ("FEI  Report") 
prepared  by  FEI  OCF/CCR  Derivatives  Disclosure 
Task  Force  (August  1994). 

^See  note  26,  supra. 

"  See  Attachment  A,  page  1  of  FEI  Report. 

■>  See  Attachment  B.  pages  5  and  6  of  FEI  Report. 


1994)."  Among  other  things,  FAS  119 
prescribes  disclosures  in  the  financial 
statements  about  the  policies  used  to 
account  for  derivative  financial 
instruments  and  a  discussion  of  the 
nature,  terms,  and  cash  requirements  of 
derivative  financial  instruments.  FAS 
119  also  encourages,  but  does  not 
require,  disclosure  of  quantitative 
information  about  an  entity's  market 
risk  exposures.^ 

During  1994,  in  response,  in  part,  to 
the  concerns  of  investors,  regulators, 
and  private  sector  entities,  the  SEC  staff 
reviewed  the  annual  reports  of 
approximately  500  registrants.  In 
addition,  during  1995  the  SEC  staff 
reviewed  more  recent  annual  reports  to 
assess  the  effect  of  FAS  119  on 
disclosiu-es  about  market  risk  sensitive 
instruments.  In  comparing  the  1994  and 
1995  annual  reports,  the  SEC  staff 
observed  that  FAS  119  had  a  positive 
effect  on  the  quality  of  disclosures  about 
derivative  financial  instruments. 
However,  the  staff  concluded  that 
investors  still  needed  improved 
disclosures  about  market  risk  sensitive 
instruments.  In  particular,  the  SEC  staff 
identified  three  primary  disclosure 
issues: 

1.  Footnote  disclosures  of  accounting 
policies  for  derivatives  often  were  too  general 
to  convey  adequately  the  diversity  in 
accounting  that  exists  for  derivatives.  Thus, 
it  often  was  difficult  to  determine  the  im[>act 
of  derivatives  on  registrants'  statements  of 
financial  position,  cash  flows,  and  results  of 
operations. 

2.  Disclosures  about  diffierent  types  of 
market  risk  sensitive  instruments  often  were 
reported  separately.  Thus,  it  was  difficult  to 
assess  the  aggregate  market  risk  exposures 
inherent  in  these  instruments. 

3.  Disclosure  about  reported  items  in  the 
footnotes  to  the  financial  statements,  MD&A, 
schedules,  and  selected  financial  data  may 
not  have  reflected  adequately  the  effect  of 
derivatives  on  such  reported  items.  Thus, 
information  about  the  reported  items  may 
have  been  incomplete  and  could  be 
misleading. 

The  Commission  designed  Rule  4- 
08(n),  Item  310,  Item  305,  and  Item  9A 
to  address  these  issues.  In  forming  these 
requirements,  the  Commission  used  the 
following  guiding  principles: 

•  Disclosures  should  make 
transparent  the  impact  of  derivatives  on 


''Similar  standards  were  recently  adopted  by  the 
International  Accounting  Standards  Committee,  the 
Canadian  Institute  of  Chartered  Accountants,  and 
the  Australian  Accounting  Standards  Board.  See 
International  Accounting  Standards  No.  32. 
"Finaneial  Instruments:  Disclosure  and 
Presentation."  ("IAS  32")  (March  1995),  Section 
3860  of  the  Handbook  of  the  Canadian  Institute  of 
Chartered  Accountants,  and  the  Australian 
Accounting  Standards  Board's  accounting  standard 
entitled,  "Presentation  and  Disclosure  of  Financial 
Instruments."  (December  1996),  respectively. 

"See  FAS  119 1 12. 
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a  registrant's  statements  offinancial 
position,  cash  flows,  and  results  of 
operations; 

•  Disclosures  should  provide 
information  about  a  registrant's 
exposures  to  market  risk; 

•  Disclosures  should  explain  how 
market  risk  sensitive  instruments  are 
used  in  the  context  of  the  registrant's 
business; 

•  Disclosures  about  market  risk 
exposures  should  not  focus  on 
derivatives  in  isolation,  but  rather 
should  reflect  the  risk  of  loss  inherent 
in  all  market  risk  sensitive  instruments; 

•  Market  risk  disclosure  requirements 
should  be  flexible  enough  to 
accommodate  different  types  of 
registrants,  different  degrees  of  market 
risk  exposure,  and  alternative  ways  of 
measuring  market  risk; 

•  Disclosures  about  market  risk 
should  address,  where  appropriate, 
special  risks  relating  to  leverage,  option, 
J>r  prepayment  features;  and 

•  New  disclosure  requirements 
should  build  on  existing  requirements, 
where  possible,  to  minimize  compliance 
costs. 

ni.  Discussion  of  Amendments 

A.  Disclosure  of  Accounting  Policies  for 
Derivatives 

1.  Background 

Ehiring  the  last  several  years,  a 
significant  number  of  issues  relating  to 
the  accounting  for  derivatives  have  been 
raised.  The  FASB  is  working  on  a 
project  that  will  address 
comprehensively  the  accounting  for 
derivatives.  However,  currently  there  is 
little  authoritative  literature  on  the 
accounting  for  options  and  complex 
derivatives.^' 

In  the  absence  of  comprehensive 
accounting  literature,  registrants  have 
developed  accounting  practices  for 
options  and  complex  derivatives  by 
analogy  to  the  limited  amount  of 
literature  that  does  exist.  Those 
analogies  are  complicated  because, 
under  existing  accounting  literature, 
there  are  at  least  three  distinctly 
different  methods  of  accounting  for 
derivatives  (e.g.,  fair  value  accounting, 
deferral  accounting,  and  accrual 
accounting).'*  Further,  the  underlying 


"The  authoritative  accounting  literature  for 
options  and  complex  derivatives  generally  is 
limited  to  a  few  consensuses  from  the  FASB 
Emerging  Issues  Task  Force  C'EITF"),  which  by 
their  nature  address  the  accounting  for  speciflc 
transactions.  See,  e.g..  EITF  Issues  88-S.  "Mortgage 
Swaps."  and  90-17.  "Hedging  Foreign  CurrerKy 
Hisks  with  Purchased  Options." 

■'•Under  the  fair  value  method,  derivatives  are 
carried  on  the  balance  sheet  at  fair  value  with 
changes  in  that  value  recognized  in  earnings  or 
stockholders'  equity  (see.  e.g..  FASB.  Statement  of 


concepts  and  criteria  used  in 
determining  the  applicability  of  those 
accounting  methods  are  not 
consistent. '■'  As  a  result,  during  its  1994 
and  1995  reviews  of  annual  reports,  the 
SEC  staff  observed  that  registrants  with 
similar  risk  management  objectives 
often  accounted  for  derivatives  with 
similar  economic  characteristics  in 
different  ways.'**  Thus,  it  was  difficuU  to 
ascertain  and  compare  the  flnancial 
statement  effects  of  derivatives  among 
registrants. 

To  provide  a  better  understanding  of 
the  accounting  for  derivative  financial 
instruments,  paragraph  8  of  FAS  119 
requires  disclosure  of  the  policies  used 
to  account  for  those  instruments, 
pursuant  to  the  requirements  of  APE 
ZZ.'-*  Specifically,  FAS  119  emphasizes 


Financial  Accounting  Standards  No.  52.  "Foreign 
Currency  Translation."  ("FAS  52  "1  (December 
1981).  and  FAS  80.  Under  the  deferral  method, 
gains  and  losses  from  derivatives  are  deferred  on 
the  balance  sheet  and  recognized  in  earnings  in 
conjunction  with  earnings  of  designated  items  (see. 
eg..  FAS  52  and  FAS  80).  Under  the  accrual 
method,  each  net  payment/receipt  due  or  owed 
under  the  derivative  is  recognized  in  earnings 
during  the  period  to  which  the  payment/receipt 
relates:  there  is  no  recognition  on  the  balance  sheet 
for  changes  in  the  derivative's  fair  value  (see.  e.g., 
EITF  Issue  84-36,  "Interest  Bate  Swap 
Transactions"). 

"  For  example,  the  risk  reduction  criterion  in 
FAS  52  is  different  from  the  risk  reduction  criterion 
in  FAS  80.  FAS  52  specifies  risk  reduction  on  a 
transaction  basis,  while  FAS  80  specifies  risk 
reduction  on  an  enterprise  basis.  In  addition.  FAS 
80  permits  the  use  of  deferral  accounting  for  futures 
contracts  used  to  hedge  probable,  but  not  firmly 
committed,  anticipated  transactions,  while  FAS  52 
prohibits  deferral  accounting  for  foreign  currency 
forward  exchange  contracts  used  to  hedge  those 
-same  types  of  anticipated  transactions. 

'•The  Commission  does  not  mean  to  imply  by 
this  statement  that  registrants  may  justify  the  use  of 
any  method  of  accounting  for  derivatives. 
Registrants  must  select  appropriate  accounting 
methods  that  are  consistent  with  generally  accepted 
accounting  principles.  In  particular,  generally 
accepted  accounting  principles  require  registrants 
using  derivatives  for  trading,  dealing,  or  speculative 
purposes  to  recognize  those  instruments  on  the 
balance  sheet  at  fair  value  and  to  recognize  changes 
in  that  value  immediately  in  earnings  (see,  e.g.,  FAS 
80  1 3). 

••APB  22  112  states: 

Disclosure  of  accounting  policies  should  identify 
and  describe  the  accounting  policies  followed  by 
the  reporting  entity  and  the  methods  of  applying 
those  principles  that  materially  affect  the 
determination  of  financial  position,  cash  flows  or 
results  of  operations.  In  general,  the  disclosure 
should  encompass  important  judgments  as  to  the 
appropriateness  of  principles  relating  to  recognition 
of  revenue  and  allocation  of  asset  costs  to  current 
and  future  periods:  in  particular,  it  should 
encompass  those  accounting  principles  and 
methods  that  involve  *  *  *  a  selection  from 
existing  acceptable  alternatives. 

The  Accounting  Principles  Board  was  the 
predecessor  to  the  FASB.  Unless  superseded  by 
FASB  Statements.  APB  Opinions  continue  to  be 
regarded  as  the  highest  level  of  generally  accepted 
accounting  principles  followed  by  the  accounting 
profession.  See  generally  AlCPA.  Statements  on 
Auditing  Standards  No.  69,  "The  Meaning  of 
Present  Fairly  in  Conformity  With  Generally 


the  disclosure  of  "policies  for 
recognizing  (or  not  recognizing)  and 
measuring  derivative  financial 
instruments  *  *  *  and  when 
recognized,  where  those  instruments 
and  related  gains  and  losses  are  reported 
in  the  statements  of  financial  position 
and  income."*'  Notwithstanding  its 
helpful  guidance,  FAS  119  does  not 
explicitly  indicate  the  type  of 
information  that  should  be  included  in 
the  accounting  policies  footnote  to  help 
investors  understand  the  effects  of 
derivatives  on  the  statements  of 
financial  position,  cash  flows,  and 
results  of  operations.  FAS  119  also  does 
not  address  disclosure  of  accounting 
policies  for  derivative  commodity 
instruments. 

2.  Rule  4-08(n)  of  Regulation  S-X  and 
Item  310  of  Regulation  S-B 

To  facilitate  a  more  informed 
assessment  of  the  effects  of  derivatives 
on  financial  statements.  Rule  4-08{n) 
and  Item  310  explicitly  require  that 
seven  items  be  disclosed  in  the 
derivatives  accounting  policies  footnote, 
when  material.  For  example.  Rule  4- 
08(n)  and  Item  310  require  a  description 
of  the  methods  used  to  account  for 
derivatives,  the  types  of  derivatives 
accounted  for  under  each  method,  and 
the  criteria  required  to  be  met  for  each 
accounting  method  used.  See  Rule  4- 
08(n)  and  Item  310  for  further 
requirements. 

When  assessing  materiality  under 
Rule  4-08(n)  and  Item  310,  the 
Commission  expects  registrants  to 
consider  (i)  the  financial  statement 
effects  of  all  derivatives,  including  those 
not  recognized  in  the  statement  of 
financial  position  and  (ii)  the  relative 
effects  of  using  the  accountfng  method 
selected  as  compared  to  the  other 
methods  available  (e.g.,  accrual, 
deferral,  or  fair  value  methods  of 
accounting). 

In  essence.  Rule  4-08(n)  and  Item  310 
clarify  how  the  accounting  policy 
disclosure  requirements  in  FAS  119 
should  be  applied  to  derivative  financial 
instruments.  They  also  extend  those 
requirements  to  derivative  commodity 
instruments.  The  Commission  expects 
to  reconsider  the  effectiveness  of  and 
the  need  for  the  accounting  policy 
disclosures,  prescribed  under  Rule  4- 
08(n)  and  Item  310.  when  a  new 
accounting  standard  for  derivatives  is 
issued  by  the  FASB. 


Accepted  Accounting  Principles  in  the  Independent 
Auditor  s  Report,"  ys  {Much  1992);  AU  $411.05. 
«SeeFAS  1191  60. 
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B.  Disclosures  of  Quantitative  and 
C^alitative  Information  About  }4arket 
Risk 

1.  Quantitative  Information  About 
Market  Risk 

a.  Nature  of  Disclosures.  A  primary 
objective  of  the  quantitative  disclosure 
requirements  is  to  provide  investors 
with  forward  looking  information  about 
a  registrant's  potential  exposures  to 
market  risk.  These  quantitative 
disclosures  are  dependent  on  several 
choices  about  key  model  characteristics 
and  assumptions  (e.g.,  hypothetical 
changes  in  future  market  rates  or 
prices).*'  By  their  nature,  these  forward 
looking  choices  are  only  estimates  and 
will  be  different  from  what  actually 
occurs  in  the  future.  As  a  result,  actual 
future  gains  or  losses  will  difler  from 
those  reported  in  the  quantitative 
disclosures.  For  example,  differences 
between  actual  and  reported  gains  and 
losses  will  arise  when  (i)  actual  market 
rate  or  price  changes  differ  from  those 
estimated  or  (ii)  the  portfolio  of  market 
risk  sensitive  instruments  held  during 
the  year  differs  from  the  portfolio  held 
at  the  prior  year-end. 

Notwithstanding  this  limitation,  the 
Commission  believes  that  the  reported 
market  risk  information  should  provide 
benefits  to  both  investors  and 
registrants.  The  quantitative  disclosures 
should  help  investors  better  understand 
specific  market  risk  exposures  of 
different  registrants,  thereby  allowing 
them  to  better  manage  market  risks  in 
their  investment  portfolios.  Those 
disclosures  also  should  provide  a 
mechanism,  where  applicable,  for 
registrants  to  disclose  that  their  use  of 
derivatives  represents  risk  management, 
rather  than  speculation.  Those 
disclosures  are  not  precise  indicators  of 
expected  future  reported  losses.  Instead, 
depending  on  the  modeling  technique 
and  assumptions  used,  they  are 
indicators  of  remote  or  reasonably 
possible  losses.  Nevertheless,  those 
disclosures  should  provide  investors 
with  important  indicators  of  how  a 
particular  registrant  views  and  manages 
its  market  risk. 

The  Commission  has  provided 
flexibility  in  the  quantitative  and 
qualitative  disclosure  requirements  to 
accommodate  different  types  of 
registrants,  different  degrees  of  market 
risk  exposure,  and  alternative  ways  of 
measiuing  market  risk.  The  Commission 
believes,  at  this  time,  that  such 
flexibility  is  necessary  and  important  to 


allow  risk  management  and  reporting 
practices  to  evolve,  even  though  such 
flexibility  is  likely  to  reduce  the 
comparability  of  disclosures.  To  address 
this  comparability  issue,  registrants  are 
required  to  disclose  the  key  model 
characteristics  and  assumptions  used  in 
preparing  the  quantitative  market  risk 
disclosures.  These  disclosures  are 
designed  to  allow  investors  to  evaluate 
the  potential  impact  of  variations  in 
those  model  characteristics  and 
assumptions  on  the  reported 
information.  In  addition,  as  more 
standard  risk  management  practices  and 
methods  of  reporting  market  risk  are 
developed,  the  Commission  anticipates 
reviewing  the  disclosure  requirements 
with  the  view  to  enhancing 
comparability. 

b.  Background.  Market  risk  is  inherent 
in  derivative  and  non-derivative 
instruments,  including: 

•  Derivative  financial  instruments — 
futures,  forwards,  swaps,  options,  and  other 
financial  instruments  with  similar 
characteristics; 

•  Other  financial  instruments — non- 
derivative  financial  instruments,  such  as 
investments,  loans,  structured  notes, 
mortgage-backed  securities,  indexed  debt 
instruments,  interest-only  and  principal-only 
obligations,  deposits,  and  other  debt 
obligations; 

•  Derivative  commodity  instnmients  that 
are  permitted  by  contract  or  business  custom 
to  be  settled  in  cash  or  with  another  financial 
instrument— commodity  futures,  commodity 
forwards,  commodity  swaps,  commodity 
options,  and  other  commodity  instruments 
with  similar  characteristics,  to  the  extent 
such  instruments  are  not  derivative  financial 
instruments. 

Generally  accepted  accounting 
principles  and  prior  Commission  rules 
already  require  disclosiu^  of  certain 
quantitative  information  pertaining  to 
some  of  these  instruments.  For  example, 
registrants  are  required  to  disclose 
notional  amounts  of  derivative  financial 
instruments  and  the  nature  and  terms  of 
debt  obligations.  *^  However,  this 
information  (i)  often  is  abbreviated,  (ii) 
is  presented  piecemeal  in  different  parts 
of  the  financial  statements,  and  (iii) 
does  not  apply  to  all  market  risk 
sensitive  instruments.  Thus,  investors 
often  have  been  imable  to  assess  the  net 
market  risk  exposures  inherent  in  these 
instruments. 

FAS  119  encourages,  but  does  not 
require,  disclosure  of  quantitative 
information  about  the  market  risk 
exposures  inherent  in  market  risk 
sensitive  instruments.*^  However, 


without  an  explicit  requirement,  the 
Commission  observed  that  registrants 
often  were  not  making  these  disclosures. 

c.  Item  305(a)  of  Regulation  S-K  and 
Item  9A(a)  of  Form  20-F.  In  essence. 
Items  305(a)  and  9A(a)  **  are  designed  to 
make  disclosures  about  market  risk 
more  comprehensive  by  requiring 
disclosures  of  quantitative  information 
about  market  risk,  similar  to  those 
encouraged  by  FAS  119.  Items  305(a) 
and  9A(a)  apply  to  market  risk  sensitive 
instruments. 

Under  these  Items,  registrants  should 
furnish  quantitative  information  about  . 
market  risk  using  one  or  more  of  three 
prescribed  alternative  methods.*'  The 
three  alternative  methods,  described  in 
detail  below,  are  a  tabular  presentation, 
sensitivity  analysis,  and  value  at  risk. 

In  preparing  this  quantitative 
information,  registrants  should 
categorize  market  risk  sensitive 
instruments  into  instruments  entered 
into  for  trading  purposes  and 
instruments  entered  into  for  purposes 
other  than  trading.  Within  both  the 
trading  and  other  than  trading 
portfolios,  separate  quantitative 
information  should  be  presented  for 
each  market;  risk  exposure  category  [i.e., 
interest  rate  risk,  foreign  ciu-rency 
exchange  rate  risk,  commodity  price 
risk,  and  other  relevant  market  risks, 
such  as  equity  price  risk),  when 
material. 

A  registrant  may  use  (i)  the  same 
alternative  for  all  market  risk 
disclosures,  (ii)  one  alternative,  such  as 
value  at  risk,  for  all  disclosures  related 
to  instruments  entered  into  for  trading 
purposes,  and  another  alternative,  such 
as  sensitivity  analysis,  for  all 
disclosures  related  to  instruments 
entered  into  for  other  than  trading 
purposes,  or  (iii)  different  or  the  same 
alternatives  for  each  category  of  market 
risk  within  the  trading  and  other  than 
trading  portfolios. 

(i)  Tabular  Presentation.  The  tabular 
presentation  alternative  permits 


"  The  CommiMion  believe*  that  the  exerciM  of 
discretion  in  making  such  choices  by  registrants 
should  not  subject  registrants  to  liability  with 
respect  to  private  rights  of  action. 


« See.  e.g..  FAS  119 1 8b  and  Rule  5-02  of 
Regulation  S-X.  17  CFR  210.5-02,  respectively. 

^Mn  particular.  FAS  119 1 12  lists  Ave  possible 
quantitative  methods  of  measuring  and  disclosing 


market  risk.  They  are:  (i)  Details  about  current 
positions  and  perhaps  activity  during  the  period, 
(ii)  the  hypothetical  effects  on  equity,  or  on  annual 
income,  of  several  possible  changes  in  market  price, 
(iii)  a  gap  analysis  of  interest  rate  repricing  or 
maturity  dates,  (iv)  the  duration  of  the  flnancial 
instruments,  and  (v)  the  entity's  value  at  risk  from 
derivative  financial  instruments  and  from  other 
positions  at  the  end  of  the  reporting  period  and  the 
average  value  at  risk  during  the  year. 

^Item  9A(a)  of  Form  20-F,  like  the  other  portions 
of  Item  9A,  is  substantively  identical  to  related 
sections  in  Item  305. 

**  At  the  current  time,  the  Commission  is  not 
prescribing  standardized  methods  and  procedures 
specifying  how  to  comply  with  each  of  these 
disclosure  altematives.^o  facilitate  comparison 
across  registrants,  however,  Item  305(a)  requires 
that  registrants  describe  the  model  and  assumptions 
used  to  prepare  quantitative  market  risk 
disclosures. 
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registrants  to  provide  quantitative 
information  about  market  risk  sensitive 
instruments  in  a  tabular  format.  The 
required  information  includes  the  fair 
values  of  market  risk  sensitive 
instruments  and  contract  terms 
sufficient  to  determine  the  future  cash 
flows  from  those  instruments, 
categorized  by  expected  maturity  dates. 
These  tabular  disclosures  should 
present  information  sufficient  to  allow 
readers  of  the  table  to  determine 
expected  cash  flows  from  market  risk 
sensitive  instnmients  for  each  of  the 
next  five  years  and  the  aggregate  cash 
flows  expected  for  the  remaining  years 
thereafter.*^  These  tabular  disclosure 
requirements  were  selected  because 
expected  cash  flows  are  common  inputs 
to  market  risk  measurement  methods 
and,  therefore,  are  expected  to  help 
investors  make  estimates  of  a 
registrant's  market  risk  exposures. 

To  facilitate  an  investor  s  ability  to 
make  such  estimates,  Items  305(a)  and 
9A(a)  require  that  tabular  information  be 
grouped  based  on  common  market  risk 
characteristics.  In  particular,  those  Items 
require  separate  presentation  of  tabular 
information  for  instruments:  (i)  Entered 
into  for  trading  and  other  than  trading 
purposes,  (ii)  subject  to  different 
categories  of  market  risk  exposure  {e.g., 
interest  rate  risk,  foreign  currency 
exchange  rate  risk,  etc.),  and  (iii)  subject 
to  different  market  risk  characteristics 
within  a  particular  exposure  category 
[e.g.,  different  functional  currencies,*' 
different  underlying  commodity 
exposures,  different  instrument  tyfws, 
and  different  contractual  rates  or 
prices).  See  Items  305(a)(l)(i)  and 
9A(a)(l)(i)  for  further  requirements. 

In  particular,  when  preparing  the 
tabular  disclosures  registrants  should 
consider  whether  differences  in  market 
risk  would  be  reflected  better  by 
separately  presenting  tabular 
information  for  a  particular  instrument 
or  group  of  instruments.  For  example. 
Items  305(a)(l)(i)  and  9A(a)(l)(i)  require 
the  grouping  of  options  with  similar 
strike  prices.  This  grouping  is  required 
because  option  payouts  can  differ 
significantly  depending  how  far  the 
option  is  in  or  out  of  the  money.  Thus, 


•"In  sorae  instances,  the  tabular  presentation 
alternative  is  similar  to  the  gap  analysis  commonly 
provided  by  financial  institutions.  Thus,  with 
minor  modincations,  if  any,  those  registrants  could 
report  a  gap  analysis  and  comply  with  the  tabular 
information  requirements. 

"  For  purpose  of  Item  305  and  Item  9A, 
functional  currency  means  the  currency  of  the 
primary  economic  environment  in  which  the  entity 
operates:  normally,  that  is  the  currency  of  the 
environment  in  which  an  entity  primarily  generates 
and  expends  cash.  This  definition  is  the  same  as  the 
definition  of  hinctional  currency  in  FAS  52, 
Appendix  E. 


the  separate  presentation  of  tabular 
information  for  options  with  dissimilar 
strike  prices  should  enhance  an 
investor's  ability  to  determine  the 
potential  market  risk  inherent  in  those 
instruments.  Registrants  should  make 
similar  evaluations  when  determining 
which  instruments  should  be  grouped 
together  within  the  tabular  disclosures. 

Items  305(a)  and  9A(a)  also  require 
disclosure  of  information  regarding  the 
contents  of  the  table  and  related 
assumptions  necessary  to  understand  a 
registrant's  market  risk  disclosures.  In 
this  regard,  registrants  should  describe, 
for  example,  the  different  amounts 
reported  in  the  table  for  the  various 
categories  of  the  market  sensitive 
instruments  (e.g.,  principal  amounts  for 
debt,  notional  amounts  for  swaps,  and 
the  different  types  of  reported  market 
rates  or  prices)  and  key  prepayment  or 
reinvestment  assumptions  relating  to 
the  timing  of  reported  amounts.  See 
Items  305(a)(l)(i)  and  9A(a)(l)(i)  for 
further  details. 

The  Appendix  to  each  of  these  Items 
provides  a  sample  disclosure  format. 

(ii)  Sensitivity  Analysis.  The 
sensitivity  analysis  disclosure 
alternative  permits  registrants  to  express 
the  potential  loss  in  future  earnings,  fair 
values,  or  cash  flows  of  market  risk 
sensitive  instruments  resulting  from  one 
or  more  selected  hypothetical  changes 
in  interest  rates,  foreign  currency 
exchange  rates,  commodity  prices,  and 
other  relevant  market  rate  or  price 
changes  (e.g.,  equity  prices)  over  a 
selected  time  period.  ■*«  Items  305(a)  and 
9A(a)  require  that  registrants  select 
hypothetical  changes  in  market  rates 
and  prices  that  are  expected  to  reflect 
reasonably  possible  •*»  near-term  » 
changes  in  those  rates  and  prices. 
Absent  economic  justification  for  the 
selection  of  a  different  amount, 
registrants  should  use  changes  that  are 
not  less  than  10  percent  of  end  of  period 
market  rates  or  prices. 

Items  305(a)  and  9A(a)  also  require  a 
description  of  the  model,  assumptions, 
and  parameters  underlying  the 
registrant's  sensitivity  analysis  that  are 


*The  term  "sensitivity  analysis,"  as  used  in 
Items  305(a)  and  9A(a).  describes  a  general  class  of 
models  that  assesses  the  risk  of  loss  in  market  risk 
sensitive  instruments  based  on  hypothetical 
changes  in  market  rates  or  prices.  The  term 
sensitivity  analysis  is  not  meant  to  refer  to  any  one 
model  for  quantifying  market  risk.  Sensitivity 
analysis  models  include,  for  example,  duration 
analysis  or  other  "sensitivity"  measures  already 
required  to  be  calculated  for  regulatory  purposes  for 
thrift  institutions  (see  Office  of  Thrift  Supervision. 
Regulatory  Capital:  Interest  Rate  Risk  Component. 
12  CFR  567.5(cM4)  (August  1993)). 

•  See  note  67.  infra,  for  a  definition  of  the  term 
"reasonably  possible." 

x>See  note  66.  infra,  for  a  definition  of  the  term 
"near-term." 


necessary  to  understand  the  registrant's 
market  risk  disclosure.  In  this  regard, 
registrants  are  required  to  specify,  for 
example,  (i)  how  "loss"  is  defined  by 
the  model  (e.g.,  loss  ineamings,  fair 
values,  or  cash  flows),  (ii)  a  general 
description  of  the  modeling  technique 
(e.g.,  the  change  in  net  present  values 
arising  horn  selected  shifts  in  market 
rates  or  prices),  (iii)  the  types  of 
instruments  covered  by  the  model,  and 
(iv)  other  relevant  information  about  the 
model's  assumptions  and  parameters 
[e.g.,  the  magnitude  and  timing  of 
selected  hypothetical  changes  in  market 
rates  or  prices  used).  See  Items 
305(a)(l)(ii)  and  9A(a)(l)(ii)  for  further 
requirements. 

(^iii)  Value  at  Risk.  The  value  at  risk 
disclosure  alternative  permits 
registrants  to  express  the  potential  loss 
in  future  earnings,  fair  values,  or  cash 
flows  of  market  risk  sensitive 
instruments  over  a  selected  period  of 
time,  with  a  selected  likelihood  of 
occurrence,  from  changes  in  interest 
rates,  foreign  currency  exchange  rates, 
commodity  prices,  and  other  relevant 
market  rates  or  prices. "  Items  305(a) 
and  9A(a)  state  that  when  preparing 
value  at  risk  disclosures,  registrants 
should  select  confidence  intervals  that 
reflect  reasonably  possible  near-term 
changes  in  market  rates  and  prices.  In 
this  regard,  absent  economic 
justification  for  the  selection  of  different 
confidence  intervals,  registrants  should 
use  intervals  that  are  95  percent  or 
higher. 

For  each  category  for  which  value  at 
risk  disclosures  are  presented.  Items 
305(a)  and  9A(a)  require  registrants  to 

f>rovide  either  (i)  the  average,  high  and 
ow  amounts,  or  the  distribution  of 
value  at  risk  amounts  for  the  reporting 
period,  (ii)  the  average,  high  and  low 
amounts,  or  the  distribution  of  actual 
changes  in  fair  values,  earnings,  or  cash 
flows  from  market  risk  sensitive 
instruments  occurring  during  the 
reporting  period,  or  (iii)  the  percentage 
or  number  of  times  the  actual  changes 
in  fair  values,  earnings,  or  cash  flows 
from  market  risk  sensitive  instruments 
exceeded  the  value  at  risk  amounts 
during  the  reporting  period. 

Items  305(a)  and  9A(a)  also  require  a 
description  of  the  model,  assumptions, 
and  parameters  underlying  the 


"  The  terra  "value  at  risk,"  as  used  in  Items 
30S(a)  and  9A(a).  describes  a  general  class  of 
models  that  provides  a  probabilistic  assessment  of 
the  risk  of  loss  in  market  risk  sensitive  instruments. 
The  term  value  at  risk  is  not  meant  to  refer  to  any 
one  model  for  quantifying  market  risk.  Value  at  risk 
models  can  be  adapted  to  non-trading  activities  as 
well  as  trading  activities  and  to  non-financial 
institutions  as  well  as  financial  institutions, 
depending  on  the  model  and  assumptions  selected 
by  the  registrant. 
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registrant's  value  at  risk  model  that  are 
necessary  to  understand  the  registrant's 
market  risk  disclosure.  In  this  regard, 
registrants  should  specify,  for  example, 
(i)  how  "loss"  is  denned  by  the  model 
(e.g..  loss  in  earnings,  fair  values,  or 
cash  flows),  (ii)  the  type  of  model  used 
(e.g.,  variance/covariance,  historical 
simulation,  or  Monte  Carlo  simulation 
and  a  description  as  to  how  optionaUty 
is  addressed  by  the  model),  (iii)  the 
types  of  instruments  covered  by  the 
model,  and  (iv)  other  relevant 
information  about  the  model's 
assumptions  and  parameters  (e.g., 
holding  periods  and  confidence 
intervals).  52  See  Items  305(a)(l)(iii)  and 
9A(a)(l}(iii)  for  further  requirements. 

(iv)  An  Alternative  to  Reporting  Year- 
End  Information.  Items  305(a)  and  9A(a) 
require  disclosure  of  quantitative 
information  about  market  risk  as  of  the 
end  of  the  latest  fiscal  year. 
Alternatively,  registrants,  such  as  those 
with  proprietary  concerns  about 
reporting  year-end  information  under 
the  sensitivity  analysis  and  value  at  risk 
disclosure  alternatives,  may  report  the 
average,  high,  and  low  amounts  for  the 
reporting  period.  In  determining  those 
average,  high,  and  low  amounts  for  the 
fiscal  year,  registrants  should  use 
sensitivity  analysis  or  value  at  risk 
amoimts  relating  to  ai  least  four  equal 
time  periods  throughout  the  reporting 
period  (e.g.,  four  quarter-end  amounts, 
12-month-end  amounts,  or  52  week-end 
amounts). 

(v)  Other  Disclosure  Requirements. 
Items  305(a)  and  9A(a)  require 
registrants  to  provide  summarized 
quantitative  information  about  market 
risk  for  the  preceding  fiscal  year.  In 
addition,  registrants  should  discuss  the 
reasons  for  material  quantitative 
changes  in  market  risk  exposures 
between  the  current  and  preceding 
fiscal  years.*^  In  determining  the 
amoimt  and  type  of  summarized 
information  to  be  provided  for  the 


"The  primary  differences  between  the  value  at 
risk  and  sensitivity  analysis  disclosure  alternatives 
are  (i)  value  at  risk  analysis  reports  the  potential 
loM  arising  from  equally  likely  market  movements 
across  instruments,  while  sensitivity  analysis 
reports  the  potential  loss  arising  from  hypothetical 
market  movements  with  differing  likelihoods  of 
occurrence  across  instruments  and  (ii)  value  at  risk 
explicitly  adjusts  the  potential  loss  to  reflect 
correlations  between  market  movements,  while 
sensitivity  analysis  is  not  designed  explicitly  to 
make  such  adjustments. 

"For  transition  purposes,  quantitative 
disclosures  about  market  risk  provided  in  the  initial 
year  in  which  a  registrant  must  present  information 
under  Item  305  is  not  required  to  contain 
comparable  summarized  information  for  the 
preceding  year.  Similarly,  in  the  first  fiscal  year  in 
which  a  registrant  must  present  information  under 
hem  305.  a  discussion  of  the  reasons  for  material 
changes  in  reported  amounts  as  compared  to  the 
preceding  year  is  not  necessary. 


preceding  fiscal  year,  registrants  should 
evaluate  whether  sufficient  information 
is  disclosed  to  enable  investors  to  assess 
material  trends  in  quantitative  market 
risk  information.  This  summary  should 
include  information  relating  to  each 
mfuket  risk  exposure  category  disclosed 
in  the  preceding  or  latest  fiscal  year. 

In  addition.  Items  305(a)  and  9A(a) 
peiroit  registrants  to  change  disclosure 
alternatives  or  key  model 
characteristics,  assumptions,  and 
parameters  used  in  providing 
quantitative  information  about  market 
risk  (e.g.,  changing  from  tabular 
presentation  to  value  at  risk,  changing 
the  scope  of  instruments  included  in  the 
model,  changing  the  definition  of  loss 
from  fair  values  to  earnings).  However, 
if  the  effects  of  such  a  change  are 
material,*^  registrants  should  (i)  explain 
the  reasons  for  the  change  and  (ii)  either 
provide  siunmarized  comparable 
information,  under  the  new  disclosure 
method,  for  the  year  preceding  the 
current  reporting  period  or,  in  addition 
to  providing  disclosure  for  the  current 
year  under  the  new  method,  provide 
disclosure  for  the  current  year  and 
preceding  fiscal  year  under  the  method 
used  in  the  preceding  year. 

(vi)  Encouraged  Disclosures.  The 
Commission  recognizes  that  market  risk 
exposures  may  exist  in  instruments, 
positions,  and  transactions  other  than  in 
the  market  risk  sensitive  instruments 
specifically  covered  by  Items  305  and 
9A.  In  particular,  market  risk,  in  its 
broadest  view,  also  may  be  inherent  in 
the  following  items: 

•  Derivative  commodity  instruments  that 
are  not  permitted  by  contract  or  business 
custom  to  be  settled  in  cash  or  with  another 
Enancial  instrument — such  as  a  commodity 
forward  contract  that  must  be  settled  in  the 
conomodity; 

•  Commodity  positions — such  as 
investments  in  com,  wheat,  oil,  gas,  lumber, 
silver,  gold,  and  other  commodity  inventory 
positions; 

•  Cash  flows  from  anticipated 
transactions  '* — such  as  cash  flows  from 
anticipated  purchases  and  sales  of  inventory, 
and  operating  cash  flows  from  non-financial 
and  non-commodity  instnmients  (e.g..  cash 
flows  generated  by  manufecturing  activities); 
and 

•  Certain  financial  instruments  not 
included  among  the  required  disclosure 
items — such  as  insurance  contracts,  lease 
contracts,  and  employers'  and  plans' 
obligations  for  pension  and  other  post- 
retirement  benefits. 


"in  this  regard,  the  Commission  believes  that  all 
changes  from  one  disclosure  alternative  to  another 
are  material;  however,  other  changes  discussed  in 
this  section  require  judgment  as  to  whether  the 
effects  of  such  changes  are  material. 

"  See  note  19,  supra. 


The  Conunission  also  recognizes, 
however,  that  the  amount  and  timing  of 
the  cash  flows  inherent  in  such 
instruments,  positions,  and  transactions 
sometimes  may  be  difficult  to  estimate. 
In  addition,  it  has  been  represented  to 
the  staff  that  many  risk  measurement 
systems  currently  do  not  include  such 
instruments,  positions,  and  transactions 
in  their  quantitative  assessments  of 
market  risk.  For  these  practical  reasons, 
the  Commission  is  not  requiring,  at  this 
time,  that  these  items  be  included  in  the 
quantitative  disclosures  about  market 
risk.  Registrants,  however,  are 
encouraged  to  include  such  items 
within  their  quantitative  market  risk 
disclosures. 

Registrants  that  choose  the  tabular 
presentation  disclosure  alternative 
should  present  voluntarily  selected 
instruments,  positions,  or  transactions 
in  a  manner  consistent  with  the 
requirements  in  Items  305  and  9A  for 
market  risk  sensitive  instruments. 
Registrants  selecting  the  sensitivity 
analysis  or  value  at  risk  disclosure 
alternatives  are  not  required  to  provide 
separate  market  risk  disclosures  for  any 
voluntarily  selected  instruments, 
positions,  or  transactions.  Instead, 
registrants  selecting  those  disclosure 
alternatives  are  permitted  to  present 
comprehensive  market  risk  disclosures, 
which  reflect  the  combined  market  risk 
exposures  inherent  in  both  the  required 
and  any  voluntarily  selected 
instruments,  position,  or  transactions. 

If  a  registrant  elects  to  include 
volimtarily  a  particular  type  of 
instrument,  position,  or  transaction  in 
their  quantitative  disclosures  about 
market  risk,  that  registrant  should 
include  all,  rather  than  some,  of  those 
instruments,  positions,  or  transactions 
within  their  disclosures.  For  example,  if 
a  registrant  holds  in  inventory  a 
particular  type  of  commodity  position 
and  elects  to  include  that  commodity 
position  within  their  market  risk 
disclosiues,  the  registrant  should 
include  the  entire  commodity  position, 
rather  than  only  a  portion  thereof,  in 
their  quantitative  disclosures  about 
market  risk. 

Finally,  if  instruments,  positions,  or 
transactions  are  not  included 
volimtarily  in  the  market  risk 
disclosures  and,  as  a  resuh,  the 
disclosures  do  not  fully  reflect  the  net 
market  risk  exposures  of  the  registrant, 
the  registrant  should  discuss  the 
absence  of  those  items  as  a  limitation  of 
the  quantitative  information,  as 
discussed  below.'* 


'^In  addition,  registrants  should  review  the 
requirements  of  Item  303  of  Regulation  S-K,  17  CFR 
229.303,  to  ensure  their  disclosures  are  sufficient  to 
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(vii)  Limitations.  Items  305(a)  and 
9A(a)  require  registrants  to  discuss 
limitations  that  cause  the  quantitative 
information  about  market  risk  not  to 
reflect  fully  the  net  market  risk 
exposures  of  the  entity.  This  discussion 
is  to  include  a  description  of 
instruments,  positions,  and  transactions 
omitted  from  the  quantitative  market 
risk  disclosure  information,  or  the 
features  of  instruments,  positions,  and 
transactions  that  are  included,  but  not 
reflected  fully  in  the  quantitative 
information  disclosed. 

Two  illustrative  examples  are 
provided.  First,  as  just  stated,  certain 
instruments,  positions,  and  transactions 
are  excluded  from  the  required 
quantitative  disclosures  about  market 
risk,  but  may  be  included  on  a  voluntary 
basis.  The  failure  of  a  registrant  to 
include  voluntarily  those  instruments, 
positions,  or  transactions  in  the 
quantitative  disclosures  is  a  limitation 
of  the  quantitative  information 
provided.  This  limitation  should  be 
discussed,  if  material,  and  a 
summarized  description  of  the 
instruments,  positions,  or  transactions 
not  reflected  fully  within  the 
quantitative  market  risk  disclosures 
should  be  disclosed. 

Second,  the  prescribed  quantitative 
disclosures  may  not  inform  investors  of 
the  degree  of  market  risk  inherent  in 
instruments  with  leverage,  option,  or 
prepayment  features  (e.g.,  options, 
including  written  options,  structured 
notes,  collateralized  mortgage 
obligations,  leveraged  swaps,  and 
options  embedded  in  swaps).  Tabular 
information  on  fair  values  and  contract 
terms  may  not  necessarily  indicate  that 
instruments  have  such  features. 
Similarly,  if  leverage,  option,  or 
prepayment  features  are  triggered  by 
changes  in  market  rates  or  prices 
outside  those  reflected  in  the  value  at 
risk  and  sensitivity  analysis  disclosures, 
the  potential  loss  from  such  market  rate 
or  price  changes  may  be  significantly 
larger  than  would  be  implied  by  a 
simple  linear  extrapolation  of  the 
reported  numbers.  Thus,  to  make 
investors  fully  aware  of  the  market  risk 
inherent  in  instruments  with  such 
features.  Item  305(a)  and  Item  9A(a) 
require  a  discussion  of  this  limitation, 
including  a  summarized  description  of 
the  features  of  the  instruments  causing 
the  limitation. 

2.  Qualitative  Information  About  Market 
Risk 

a.  Background.  The  Commission 
believes  that  quantitative  information 


about  market  risk  is  more  meaningful 
when  accompanied  by  qualitative 
disclosures  about  a  registrant's  market 
risk  exposures  and  how  those  exposures 
are  managed.  Such  qualitative 
disclosures  help  investors  understand  a 
registrant's  market  risk  management 
activities  and  help  place  those  activities 
in  the  context  of  the  business. 

FAS  119  requires  qualitative 
disclosures  about  market  risk 
management  activities  associated  with 
certain  derivative  financial  instruments. 
In  particular,  FAS  119  requires 
disclosure  of  "the  entity's  objectives  for 
holding  or  issuing  the  derivative 
financial  instruments,  the  context 
needed  to  understand  those  objectives, 
and  its  general  strategies  for  achieving 
those  objectives."  •'*'  However,  the 
qualitative  disclosure  requirements  of 
FAS  119  only  apply  to  derivative 
financial  instruments  held  or  issued  for 
purposes  other  than  trading. 

b.  Item  305(b)  and  Item  9 Alb).  Items 
305(b)  and  9A(b)  expand  the  qualitative 
market  risk  disclosure  requirements  of 
FAS  119  to  (i)  Encompass  derivative 
commodity  instruments,  other  financial 
instruments,  and  derivative  financial 
instruments  entered  into  for  trading 
purposes  and  (ii)  require  registrants  to 
evaluate  and  describe  material  changes 
in  their  primary  risk  exposures  and  in 
how  those  exposures  are  managed.  In 
particular.  Items  305(b)  and  9A(b) 
require  a  description  of  (i)  a  registrant's 
primary  market  risk  exposures'**  as  of 
the  end  of  the  latest  fiscal  year,  (ii)  how 
those  exposures  are  managed  (such 
descriptions  should  include,  but  not  be 
limited  to,  a  discussion  of  the 
objectives,  general  strategies,  and 
instruments,  if  any.  used  to  manage 
those  exposures),  and  (iii)  changes  in 
either  the  registrant's  primary  market 
risk  exposures  or  in  how  those 
exposures  are  managed,  when  compared 
to  what  was  in  effect  during  the  most 


inform  readers  of  material  risks  to  which  a 
registrant  is  exposed. 


"  See  FAS  119  Ilia.  Footnote  4  of  FAS  119 
illustrates  the  qualitative  disclosures  required  by 
1 1  la.  That  footnote  states: 

If  an  entity's  objective  for  a  derivative  position  is 
to  keep  a  risk  from  the  entity's  non-derivative  assets 
below  a  specified  level,  the  context  would  be  a 
description  of  those  assets  and  their  risks,  and  a 
strategy  might  be  purchasing  put  options  in  a 
specifled  proportion  to  the  assets  at  risk. 

'"  For  purposes  of  Items  30S(b)  and  9A(b). 
primary  market  risk  exposures  mean  (i)  the     ' 
following  categories  of  market  risk:  Interest  rate 
risk,  foreign  currency  exchange  rate  risk, 
commodity  price  risk,  and  other  relevant  market 
rate  or  price  risks  {e.g..  equity  price  risk)  and  (ii) 
within  each  of  these  categories,  the  particular 
markets  that  present  the  primary  risks  of  loss  to  the 
registrant.  For  example,  if  a  registrant  (i)  has  a 
material  exposure  to  foreign  currency  exchange  rate 
risk  and,  within  this  category  of  market  risk,  (ii)  is 
most  vulnerable  to  changes  in  dollar/yen.  dollar/ 
pound,  and  dollar/peso  exchange  rates,  the 
registrant  should  disclose  those  exposures. 


recently  completed  fiscal  year  and  what 
is  known  or  expected  to  be  in  effect  in 
future  reporting  periods. 

Items  305(b)  and  9A(b)  apply  to 
market  risk  sensitive  instruments.  In 
addition,  the  qualitative  disclosures 
required  by  these  items  should  be 
presented  separately  for  market  risk 
sensitive  instruments  entered  into  for 
trading  purposes  and  those  entered  into 
for  purposes  other  than  trading. 

Finally,  to  help  make  disclosures 
about  market  risk  more  comprehensive, 
the  Commission  encourages  registrants 
to  include  within  their  qualitative 
disclosures  about  market  risk,  certain 
instruments,  positions,  and  transactions 
not  required  under  Items  305(b)  and 
9A(b).  Those  instruments,  positions, 
and  transactions  include  derivative 
commodity  instruments  not  permitted 
by  contract  or  business  custom  to  be 
settled  in  cash  or  with  another  financial 
instrument,  commodity  positions,  cash 
flows  from  anticipated  transactions,  and 
certain  financial  instruments  not 
included  among  the  required  disclosure 
items.  See  Items  305(b)  and  9A(b)  for 
further  requirements.** 

If  a  registrant  elects  not  to  include 
those  instruments,  positions,  and 
transactions  in  its  qualitative 
disclosures  about  market  risk,  the 
Commission  reminds  registrants  to 
consider  whether  qualitative  disclosures 
about  the  market  risk  inherent  in  those 
items  would  be  required  under  (i)  Items 
101  or  303  of  Regulation  S-K«'or  (ii) 
Rules  12b-20  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
or  408  under  the  Securities  Act  of  1933 
("Securities  Act")"'  Item  101  of 
Regulation  S-K  requires  disclosures 
relating  to  a  "Description  of  the 
Business."  Item  303  requires  discussion 
of  known  risks  and  uncertainties  within 
"Management's  Discussion  and 
Analysis."  Rule  12b-20  under  the 
Exchange  Act  and  Rule  408  under  the 
Securities  Act  state  that  registrants 
should  include  in  any  filings  or  reports 
any  material  information  necessary  to 
make  statements  made,  in  light  of  the 
circumstances,  not  misleading. 

3.  Safe  Harbor  for  Forward  Looking 
Information 

In  the  release  proposing  Item  305  and 
Item  9A,  the  Commission  noted  its 
intention  to  consider  the  application  of 
an  appropriate  safe  harbor  to  the 


"See  section  III  B.l.c.(vi),  supn.  for  a  discussion 
as  to  why  these  instruments  are  encouraged,  but  not 
required,  to  be  included  in  disclosures  about  market 
risk. 

"See  17  CFR  228.101  and  17  CFR  228.303. 
respectively. 

"' See  17  CFR  240.1 2b-20  and  17  CFR  230.408. 
respectively. 
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forward  looking  aspects  of  the 
disclosures.  Such  a  safe  harbor 
subsequently  was  proposed  for  public 
comment  ,<^  and  the  Commission  is 
adopting  that  provision  substantially  as 
proposed. 

As  adopted,  the  safe  harbors  for 
forward  looking  statements  provided  in 
Section  27A  of  the  Securities  Act  and 
Section  2  IE  of  the  Exchange  Act  apply 
to  quantitative  information  about  market 
risk  provided  outside  the  financial 
statements  and  related  notes  thereto,  all 
of  which,  as  described  further  below,  is 
deemed  to  be  a  forward  looking 
statement  for  pxuposes  of  the  safe 
harbor,  pursuant  to  Item  305(a)  or  Item 
9A(a);  qualitative  information  about 
market  risk  provided  outside  the 
Hnancial  statements  and  related  notes 
thereto,  pursuant  to  Item  305(b)  or  Item 
9A(b);  and  interim  information  provided 
pursuant  to  Item  305(c)  and  Item  gA(c). 

As  proposed,  the  safe  harbor  would 
have  applied  to  information  disclosed 
pursuant  to  Items  305  and  9A  regardless 
of  whether  the  information  was  set  forth 
in  the  notes  to  the  financial  statements 
or  elsewhere  in  a  registrant's  required 
filings.  As  discussed  below,*'  the 
Commission  has  determined  that 
information  required  by  Items  305  and 
9A  should  be  disclosed  outside  of  the 
financial  statements  and  related  notes 
thereto.  Similarly,  as  adopted,  the  safe 
harbor  applies  only  to  information 
located  in  accordance  with  the  revised 
rule. 

The  safe  harbors  are  available  with 
respect  to  the  specified  information, 
regardless  of  whether  the  issuer 
providing  it  or  the  type  of  transaction 
otherwise  is  excluded  from  the  statutory 
safe  harbors.  For  example,  first-time 
Commission  registrants  and  those 
making  initial  public  offerings  are 
covered  by  the  safe  harbors  with  respect 
to  this  specific  information  if  all  other 
conditions  are  satisfied. 

As  is  the  case  with  the  statutory  safe 
harbors,  however,  the  safe  harbors 
adopted  pursuant  to  this  release  apply 
only  to  a  forward  looking  statement 
made  by:  (i)  An  issuer,  (ii)  a  person 
acting  on  behalf  of  the  issuer,  (iii)  an 
outside  reviewer  retained  by  the  issuer 
making  a  statement  on  behalf  of  the 
issuer,  or  (iv)  an  underwriter,  with 
respect  to  information  provided  by  the 
issuer  or  information  derived  from 
information  provided  by  the  issuer. 

The  Commission  recognizes  that,  due 
to  the  difficult  nature  of  the  disclosures. 


some  registrants  may  require  assistance 
in  preparing  the  information  required  by 
Items  305  and  9A.  For  example, 
registrants  may  need  assistance  from 
third  parties  with  respect  to  compiling 
the  required  information,  assessing  the 
reasonableness  of  management's 
assumptions,  or  testing  the 
mathematical  computations  that 
translate  the  assumptions  into  the 
required  disclosures.  Moreover,  some 
registrants  may  wish  to  have  outside 
third  parties  review  the  information 
prior  to  its  disclosure.  The  Commission 
considers  such  assistance  and  reviews 
relating  to  forward  looking  disclosure 
required  by  Items  305  and  9A  to  be 
"made  by  an  outside  reviewer  retained 
by  the  issuer  making  a  statement  on 
behalf  of  the  issuer"  under  the  safe 
harbor  rule. 

The  rule  now  clarifies  two  additional 
points  about  the  application  of  the  new 
safe  harbor  rules.  First,  the  Commission 
deems  all  information  required  by 
paragraphs  (a).  (b)(l)(i),  (b)(l)(iii)  and  (c) 
of  Items  305  and  9A  to  be  "forward 
looking  statements"  for  purposes  of  the 
new  safe  harbor  rules,  except  for 
historical  facts  such  as  the  terms  of 
particular  contracts  and  number  of 
market  risk  sensitive  instruments  held 
during  or  at  the  end  of  the  reporting 
period.  To  the  extent  that  information 
provided  pursuant  to  paragraph  (b)(l)(ii) 
of  Items  305  and  9A  includes  forward 
looking  statements,  those  statements 
would  be  eligible  for  safe  harbor 
protection. 

Second,  the  "meaningful  cautionary 
statements"  prong  of  the  safe  harbors 
will  be  satisfied  with  respect  to  the 
Items  305(a)  and  9A(a)  disclosures  if  a 
registrant  satisfies  the  requirements  of 
those  Items.  In  this  regard,  the 
Commission  notes  that  Items  305(a)  and 
9A(a)  require  disclosure  of  both  the 
assumptions  underlying,  and  the 
limitations  of,  the  disclosure  provided. 
For  the  remainder  of  the  information 
required  by  the  new  items,  registrants 
desiring  to  qualify  for  the  "meaningful 
cautionary  statements"  prong  of  the  safe 
harbor  will  need  to  consider  what 
information  should  be  given  to  alert 
investors  to  important  foctors  that  could 
cause  actual  results  to  differ  materially 
from  the  information  given  in  the 
forward  looking  statements.** 

Finally,  although  Item  305  and  Item 
9A  information  is  not  required  of  small 
business  issuers  (as  defined  by 
Commission  rule),"  the  safe  harbors  are 
available  to  those  small  issuers  that 


voluntarily  choose  to  disclose  such 
information.  Similarly,  the  safe  harbors 
are  available  to  non-small  business 
issuers  who  voluntarily  disclose 
information  under  Item  305(a)  and  Item 
9A(a)  prior  to  the  June  15, 1997  and 
June  15, 1998  effective  dates. 

4.  Implementation  Issues  Relating  to 
Quantitative  and  Qualitative  Disclosures 
About  Market  Risk 

a.  Disclosure  Threshold.  Under  Items 
305  and  9A,  quantitative  and  qualitative 
disclosiues  about  market  risk  are 
required,  when  material,  for  each 
market  risk  exposure  category  within 
the  trading  and  other  than  trading 
portfolios.  For  purposes  of  assessing 
materiality,  registrants  should  evaluate 
both  (i)  the  materiality  of  the  fair  values 
of  market  risk  sensitive  instruments 
outstanding  as  of  the  end  of  the  latest 
fiscal  year  and  (ii)  the  materiality  of 
potential  near-term  **  losses  in  future 
earnings,  fafr  values,  and  cash  flows 
from  reasonably  possible  *''  near-term 
changes  in  market  rates  or  prices. 

If  either  (i)  or  (ii)  in  the  previous 
paragraph  are  material,  the  registrant 
should  disclose  quantitative  and 
qualitative  information  about  market 
risk,  if  such  market  risk  for  the 
particular  market  risk  exposure  category 
is  material.  However,  the  choice  of 
methods,  model  characteristics, 
assimfiptions,  and  parameters  used  to 
comply  with  the  quantitative  market 
risk  disclosures  remain  at  the  election  of 
the  registrant,  provided  disclosure  is 
made  regarding  a  material  risk  of  loss  in 
either  earnings,  fair  values,  or  cash 
flows. 

For  example,  if  a  registrant  expects  a 
material  near-term  loss  in  fair  values 
only,  that  registrant  should  not  report 
quantitative  market  risk  information  in 
terms  of  earnings  or  cash  flows,  rather 
than  fair  values.  In  these  circumstances, 
the  registrant  could,  of  course,  make 
additional  quantitative  disclosures 
about  the  loss  in  earnings  or  cash  flows, 
but  should  disclose  the  risk  of  loss  in 
fair  values.  In  contrast,  if  a  registrant  is 
required  to  disclose  market  risk 
information  because  near-term  losses  in 
future  earnings,  fair  values,  and  cash 


<"  Securities  Act  Release  No.  7280:  Exchange  Act 
Release  No.  37086:  File  No.  S7-10-96  (April  9. 
1996)  [61  FR  16672). 

*' See  section  m  B.4.b..  in/ra.  for  a  discussion 
about  where  these  disclosures  should  appear. 


<^  Registrants  are  reminded  that  the  safe  harlwr 
requires  that  forward  looking  statements  be 
identifled  as  such. 

"  17  CFR  part  228.  et  seq. 


''For  the  purposes  of  Item  305  and  Item  9A,  the 
term  "near-term"  means  a  period  of  time  going 
forward  up  to  one  year  from  the  date  of  the 
financial  statements.  See  generally  AICPA, 
Statement  of  Position  94-6.  Disclosure  of  Certain 
Significant  Bisks  and  Uncertainties,  at  paragraph  7 
(December  30. 1994). 

*'  For  purposes  of  Item  305  and  Item  9A,  the  term 
"reasonably  possible"  is  defined  by  i  3  of  FASB, 
Statement  of  Financial  Accounting  Standards  No. 
5,  "Accounting  for  Contingencies"  ["? AS  5") 
(March  1975).  which  states  that  "reasonably 
possible"  means  the  chance  of  a  future  transaction 
or  event  occurring  is  more  than  remote  but  less  than 
likely. 


UMI 
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flows  all  are  material,  it  may  report 
quantitative  information  in  terms  of 
either  earnings,  fair  values,  or  cash 
flows. 

In  assessing  the  materiality  of  the  fair 
values  of  market  risk  sensitive 
instruments,  those  fair  values  generally 
should  not  be  netted,  except  to  the 
extent  allowed  under  FASB 
Interpretation  No.  39,  "Offsetting  of 
Amounts  Related  to  Certain  Contracts" 
("Interpretation  39")  (March  1992).<« 
For  example,  the  fair  value  of  assets 
generally  should  not  be  netted  with  the 
fair  value  of  liabilities.  Instead,  the  fair 
values  of  such  instruments  should  be    * 
aggregated,  without  netting,  for 
purposes  of  assessing  materiality. 

In  assessing  the  materiality  of 
potential  near-term  losses  in  future 
earnings,  fair  values,  or  cash  flows  from 
reasonably  possible  near-term  changes 
in  market  rates  or  prices,  registrants 
should  consider  (i)  The  magnitude  of 
past  market  movements,  (ii)  the 
magnitude  of  reasonably  possible,  near- 
term  market  movements,  and  (iii) 
potential  losses  that  may  arise  from 
leverage,  option,  and  multiplier 
features. 

b.  Location  of  Quantitative  and 
Qualitative  Disclosures.  As  adopted. 
Items  305  and  9A  require  that  the 
quantitative  and  qualitative  market  risk 
disclosures  be  placed  outside  the 
financial  statements  and  related  notes 
thereto.  As  proposed,  registrants  would 
have  been  permitted  to  disclose  such 
information  in  the  notes  to  the  financial 
statements.  Because  of  the  evolving 
nature  of  the  disclosures  and  the  FASB's 
pending  project  on  accounting  for 
derivatives,  which  also  will  address 
disclosures  about  derivatives  within  the 
financial  statements,  the  Commission 
Tfts  determined  that  the  better  course,  at 
this  time,  is  to  require  that  the 
disclosures  mandated  by  Items  305  and 
9A  be  located  outside  of  the  financial 
statements  and  related  notes. 

The  Commission  believes  that  the 
information  required  by  Items  305  and 
9A  should  be  included  in  the  annual 
report  delivered  to  shareholders; 
consequently  Rule  14a-3  of  the  proxy 
rules  has  been  amended  to  include  this 
requirement.  For  other  documents 
delivered  to  investors,  the  information 
should  be  included  or  incorporated  by 


"Interpretation  39  states  that  it  is  a  general 
principle  of  accounting  that  the  offsetting  of  assets 
and  liabilities  in  the  balance  sheet  is  improper 
except  where  a  right  of  set  off  exists.  Interpretation 
39  defines  right  of  set  off  and  specifies  what 
conditions  must  be  met  to  have  that  right.  FAS  119 
i  15(d)  in  disclosing  the  fair  values  of  instruments 
also  prohibits  the  netting  of  fair  values,  except  to 
the  extent  that  the  offsetting  of  carrying  amounts  in 
the  statement  of  financial  position  is  permitted 
under  Interpretation  39. 


reference  from  other  Commission 
filings. 

c.  Cross-Referencing  of  Disclosures. 
The  Commission  believes  it  is  most 
meaningful  to  disclose  together,  in  one 
location,  quantitative  and  qualitative 
information  relating  to  the  same  market 
risk  exposure  category.  However, 
because  market  risk  sensitive 
instruments  often  are  used  to  manage 
known  risks  and  uncertainties  in  market 
rates  and  prices,  the  disclosures 
provided  under  Items  305  and  9A  may 
overlap  with  disclosures  provided 
under  Item  303  of  Regulation  S-K.  To 
the  extent  that  the  disclosures  in  a 
registrant's  MD&A  satisfy  the 
requirements  of  Items  305  or  9A, 
registrants  need  not  repeat  this 
information  elsewhere  in  their  filings.  If 
this  information  is  disclosed  in  more 
than  one  location,  however,  registrants 
should  ensure  that  the  resulting 
disclosures  are  meaningful  to  investors 
and  provide  cross-references  to  the 
locations  of  the  related  disclosures. 

d.  Application  to  Registrants.  Items 
305  and  9 A  are  required  to  be  followed 
by  many  different  types  of  registrants, 
including,  for  example,  commercial  and 
industrial  companies,  financial 
institutions,  broker-dealers,  service 
companies,  business  development 
companies,  and  companies  registering 
insurance  contracts,  such  as  market- 
value  adjusted  annuities  and  real  estate 
funds  underlying  annuity  contracts. 
Items  305  and  9A  do  not  apply  to 
registered  investment  companies  and,  as 
described  further  in  Section  IV,  small 
business  issuers. 

e.  Reporting  Frequency.  Items  305  and 
9A  apply  to  all  registration  statements 
filed  under  the  Securities  Act  and  all 
reports,  proxy  statements,  and 
information  statements  filed  under  the 
Exchange  Act  that  are  required  to 
include  or  incorporate  financial 
statements.  However,  for  reports  that 
include  only  interim  financial 
statements  (e.g.,  Form  10-Qs), 
registrants  need  only  present  market 
risk  information  if  there  have  been 
material  changes  in  reported  market 
risks  faced  by  the  registrant  since  the 
end  of  the  most  recent  fiscal  year.  In 
these  circumstances,  registrants  should 
provide  a  discussion  and  analysis  that 
enables  investors  to  assess  the  sources 
and  effects  of  those  material  changes  in 
market  risks. 

rV.  Applicability  of  Amendments 

A.  Application  to  Small  Business  Issuers 

The  Commission  believes  that 
because  of  (i)  The  evolving  nature  of 
these  disclosures  and  (ii)  the  relative 
costs  of  complying  with  these 


disclosures  for  small  business  issuers,'^ 
it  is  appropriate,  at  this  time,  to  exempt  • 
small  business  issuers  from  disclosing 
quantitative  and  qualitative  information 
about  market  risk.^" 

Accordingly,  at  this  time,  the 
Commission  is  not  adopting 
amendments  to  Regulation  S-B  to 
incorporate  an  item  similar  to  Item  305. 
Small  business  issuers,  however,  are 
required  (i)  To  comply  with  the 
amendment  regarding  accounting 
policies  disclosures  for  derivatives,  (ii) 
to  comply  with  Rule  12b-20  under  the 
Exchange  Act  and  Rule  408  under  the 
Securities  Act,  which  require  registrants 
to  provide  additional  information  about 
the  material  effects  of  derivatives  on 
other  information  expressly  required  to 
be  filed  with  the  Commission,  and  (iii) 
to  the  extent  market  risk  represents  a 
known  trend,  event,  or  uncertainty,  to 
discuss  the  impact  of  market  risk  on 
past  and  future  financial  condition  and 
results  of  operations,  pursuant  to  Item 
303  of  Regulation  S-B. 

B.  Application  to  Foreign  Private  Issuers 

Item  9 A  of  Form  20-F  requires 
disclosure  by  all  foreign  private  issuers 
of  quantitative  and  qualitative 
information  about  market  risk.  In 
addition,  foreign  private  issuers  that 
prepare  financial  statements  in 
accordance  with  Item  18  of  Form  20-F 
are  required  to  provide  all  information 
required  by  U.S.  generally  accepted 
accounting  principles  and  Regulation  S- 
X,  including  descriptions  in  ftie 
footnotes  to  the  financial  statements  of 
the  policies  used  to  account  for 
derivatives.  Foreign  private  issuers  that 
prepare  financial  statements  in 
accordance  with  Item  17  of  Form  20-F 
are  not  required  to  provide  financial 
statement  disclosures  required  by  U.S. 
generally  accepted  accounting 
principles  and  Regulation  S-X.  The 
amendments  requiring  disclosures  of 
accounting  policies  in  Rule  4-08(n)  of 
Regulation  S-X  do  not  apply  to  foreign 
private  issuers  filing  under  Item  17  of 
Form  20-F.  However,  foreign  private 


"'"Small business  issuer"  is  defined  to  mean  any 
entity  that  (1)  Has  revenues  of  less  than 
S25.0O0.OOO.  (2)  is  a  United  States  or  Canadian 
issuer.  (3)  is  not  an  investment  company,  and  (4) 
if  a  majority  owned  subsidiary,  the  parent 
corporation  is  also  a  small  business  issuer.  An 
entity  is  not  a  small  business  issuer,  however,  if  it 
has  a  public  float  (the  aggregate  market  value  of  the 
outstanding  securities  held  by  non -affiliates)  of 
S25.0O0.0OO  or  more.  See  17  CFR  230  405. 

'"Small  business  issuers  will  not  be  required  to 
provide  these  market  risk  disclosures  whether  or 
not  they  file  on  specially  designated  small  business 
forms. 

In  addition,  as  noted  elsewhere  in  this  release, 
the  Commission  has  extended  the  safe  harixjr  for 
forward  looking  information  to  Item  305  disclosures 
that  are  made  voluntarily  by  small  business  issuers.. 
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issuers  filing  under  Item  17  of  Form  20- 
F  should  consider  the  guidance 
presented  in  Staff  Accounting  Bulletin 
Topic  1:D  ("SAB  Topic  1:D")  to 
determine  if  information  regarding 
accounting  policies  for  derivatives 
should  be  provided  in  MD&A.'" 

C.  Scope  and  Definition  of  Instruments 

The  instructions  to  Rule  4-08(n),  Item 
305,  and  Item  9A  define  financial 
instruments,  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments  as  follows.  "Financial 
instruments"  have  the  same  meaning  as 
defined  by  generally  accepted 
accounting  principles  (see,  e.g.,  FASB, 
Statement  of  Financial  Accounting 
Standards  No.  107,  "Disclosures  about 
Fair  Value  of  Financial  Instruments," 
("FAS  107")  paragraphs  3  and  8 
(December  1991)).  "Derivative  financial 
instruments"  are  a  subset  of  financial 
instruments  and  include  futures, 
forwards,  swaps,  options,  and  other 
financial  instruments  with  similar 
characteristics,  as  defined  by  generally 
accepted  accounting  principles  (see, 
e.g.,  FAS  119  paragraphs  5-7  (October 
1994)).  See,  the  General  Instructions  to 
Paragraphs  305(a)  and  305(b)  of  Item 
305  or  the  General  Instructions  to 
Paragraphs  9A(a)  and  9A(b)  of  Item  9A 
for  further  details. 

Other  financial  instruments  include 
all  financial  instniments  that  must  be 
disclosed  at  fair  value  imder  FAS  107, 
except  for  derivative  financial 
instruments,  as  defined  above.  For 
example,  other  financial  instruments 
include  trade  accounts  receivable, 
investments,  loans,  structured  notes, 
mortgage-backed  securities,  trade 
accounts  ptayable,  indexed  debt 
instruments,  interest-only  and 
principal-only  obligations,  deposits,  and 
other  debt  obligations.  However,  for 
purposes  of  this  release,  trade  accounts 
receivable  and  trade  accounts  payable 
need  not  be  considered  other  financial 
instruments  when  their  carrying 
amounts  approximate  fair  value.  Other 
fintocial  instruments  exclude 
employers'  and  plans'  obligations  for 
pension  and  other  post-retirement 
benefits,  substantively  extinguished 
debt,  insurance  contracts,  lease 
contracts,  warranty  obligations  and 
rights,  unconditional  purchase 
obligations,  investments  accounted  for 


"  SAB  Topic  1:D  provides  several  examples  of 
disclosures  in  MD&A  that  might  be  necessary  to 
enable  readers  to  understand  the  Pinancial 
statements  as  a  whole.  One  of  those  example 
disclosures  includes  signincant^ccounting  policies 
and  measurement  assumptions  which  may  bear 
upon  an  understanding  of  operating  trends  or 
financial  condition. 


under  the  equity  method,  minority 
interests  in  consolidated  enterprises, 
and  equity  instruments  issued  by  the 
registrant  and  classified  in  stockholders' 
equity  in  the  statement  of  financial 
position. 

E)erivative  commodity  instruments 
include,  to  the  extent  such  instruments 
are  not  derivative  financial  instruments, 
commodity  futures,  commodity 
forwards,  commodity  swaps, 
commodity  options,  and  other 
commodity  instruments  with  similar 
characteristics,  that  are  permitted  by 
contract  or  business  custom  to  be  settled 
in  cash  or  with  another  financial 
instrument. 

Thus,  the  instrument  definitions 
described  above  do  not  encompass  (i) 
commodity  positions,  (ii)  derivative 
commodity  instruments  that  are  not 
permitted  by  contract  or  business 
custom  to  be  settled  in  cash  or  with 
another  financial  instrument  (e.g.,  a 
commodity  forward  contract  that  must 
be  settled  in  the  commodity),  (iii)  cash 
flows  from  anticipated  transactions, 
(e.g.,  operating  cash  flows  from  non- 
financial  and  non-commodity 
instruments),  and/or  (iv)  certain 
financial  instruments  not  included 
among  the  required  disclosure  items.'^ 

V.  Disclosure  of  the  Effects  of  Derivative 
Instruments  on  Disclosures  about 
Financial  Instruments,  Conunodity 
Positions,  Firm  Commitments,  and 
Anticipated  Transactions 

In  conjunction  with  the  adoption  of 
Items  305  and  9A,  the  Commission 
reminds  registrants  that  other  reporting 
obligations  also  require  certain 
disclosures  about  derivatives.  The  staff's 
1994  and  1995  reviews  of  registrant 
filings  suggested  that  some  registrants 
are  not  providing  sufficient  disclosure 
about  how  derivatives  directly  or 
indirectly  affect  reported  items.  As  a 
result,  those  disclosures  may  not  have 
reflected  as  well  as  they  otherwise 
might  have  such  matters  as  the  effective 
terms  or  expected  cash  flows  of  the 
derivatives  and  reported  items. 

It  is  fundamental  that  registrants 
include  in  any  filings  or  reports  any 
material  information  necessary  to  make 
statements  made,  in  light  of  the 
circumstances,  not  misleading.''^  That 
is,  registrants  should  provide  disclosure 
about  derivatives  that  affect,  directly  or 
indirectly,  the  terms,  fair  values,  or  cash 
flows  of  the  reported  items.  This 
includes  derivative  transactions  that  are 
designated  to  reported  items  imder 


"See  section  UI  B.l.c.(vi),  supra,  for  a  further 
description  of  the  instruments,  positions,  and 
transactions  described  in  this  paragraph. 

'"  See.  e.g..  Rule  12b-20  under  the  Exchange  Act 
and  Rule  408  under  the  Securities  Act. 


generally  accepted  accounting 
principles.''* 

Thus,  for  example,  information 
required  to  be  disclosed  in  the  footnotes 
to  the  financial  statements  about  the 
interest  rates  and  repricing 
characteristics  of  debt  obligations 
should  include,  when  material, 
information  about  the  effects  of 
derivatives.  Similarly,  summary 
information  and  disclosures  in  MD&A 
about  the  interest  costs  of  debt 
obligations  should  include,  when 
material,  disclosure  of  the  effects  of 
derivatives.  Likewise,  when  derivatives 
directly  or  indirectly  affect  the  terms 
and  cash  flows  of  items  such  as 
securities  held  as  assets,  servicing 
rights,  oil  and  gas  reserves,  loan 
receivables,  deposit  liabilities,  and 
leases,  disclosure  about  the  terms  and 
cash  flows  of  those  items  should 
include,  when  material,  disclosure  of 
the  effects  of  derivatives  to  the  extent 
such  disclosure  is  necessary  to  prevent 
the  disclosure  about  the  reported  item 
from  being  misleading. 

VI.  Response  to  Comments 

A.  Accounting  Policies 

1.  Disclosure  Threshold 

In  the  proposing  release,  disclosures 
of  accounting  policies  for  derivatives 
would  have  been  required  if  the  fair 
values  of  derivative  financial 
instruments  and  derivative  commodity 
instruments  were  material.  Commenters 
noted  that  the  disclosure  threshold  in 
the  proposing  release  is  different  than 
the  threshold  provided  by  generally 
accepted  accounting  principles  (i.e., 
APB  22)  and  Regulation  S-X.  These 
commenters  indicated  that  introducing 
a  new  and  different  threshold  could  add 
unnecessary  confusion  to  the  disclosure 
process.  In  response  to  those 
commenters,  the  disclosure  threshold  in 
the  final  rule  relies  on  the  standards  of 
materiality  present  in  APB  22  and 
Regulation  S-X.  APB  22  requires 
disclosure  of  accounting  policies  that 
materially  affect  the  determination  of 
financial  position,  cash  flows,  or  results 
of  operations.  Regulation  S-X  limits  the 
information  to  those  matters  about 
which  an  average  prudent  investor 
ought  reasonably  be  informed. 

2.  Future  Reconsideration 

Some  commenters  urged  the 
Commission  to  coordinate  its  efforts 
with  the  FASB,  especially  by 
committing  to  review  the  accotmting 
policies  disclosure  requirements  after 
the  FASB  completes  its  derivatives  and 
hedging  project.  Those  commenters 


^*See,  eg.,  FAS  52  1 21a  and  FAS  80 14a. 


UMI 
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suggested  that  when  the  accounting  for 
derivatives  is  addressed 
comprehensively  by  the  FASB,  rules 
explicitly  prescribing  the  content  of 
derivative  accounting  policy  disclosures 
may  no  longer  be  necessary.  In  response 
to  those  commenters  concerns,  after  the 
FASB  completes  its  project,  the 
Commission  will  direct  its  staff  to  • 
review  Rule  4-08(n)  and  Item  310  and 
to  recommend  whether  the  Commission 
should  amend  those  items. 

B.  Quantitative  Disclosures  About 
Market  Risk 

1.  Different  Alternatives  for  Different 
Categories  of  Instruments 

A  number  of  commenters 
recommended  that  the  same 
quantitative  market  risk  disclosure 
alternative  not  be  required  (i)  For 
instruments  entered  into  for  trading  and 
other  than  trading  purposes  and  (ii)  for 
each  market  risk  exposure  category  [e.g., 
interest  rates,  foreign  currency  exchange 
rates,  and  commodity  prices)  within  the 
trading  and  other  than  trading 
portfolios.  For  example,  some 
commenters  indicated  that  market  risk 
inherent  in  trading  portfolios  is 
evaluated  using  one  approach,  such  as 
value  at  risk,  and  market  risk  inherent 
in  the  other  than  trading  portfolios  is 
evaluated  using  another  approach,  such 
as  sensitivity  analysis.  Similarly,  some 
commenters  suggested  that  instruments 
exposed  to  foreign  currency  exchange 
rate  risk  are  evaluated  using  one 
approach,  while  instruments  exposed  to 
interest  rate  risk  are  evaluated  using 
another  approach. 

Those  commenters  suggested  that 
Items  305(a)  and  9A(a)  permit  the  use  of 
different  quantitative  disclosure 
alternatives  for  the  market  risks  inherent 
in  (i)  The  trading  and  other  than  trading 
portfolios  and  (ii)  different  market  risk 
exposure  categories  within  each  of  these 
portfolios.  Due  to  the  evolving  nature  of 
market  risk  management  technologies, 
the  Commission  has  decided  it  is  too 
early  to  require  that  the  same  disclosure 
alternative  be  used  to  report  market  risk 
across  (i)  The  trading  and  other  than 
trading  portfolios  and  (ii)  each  market 
risk  exposure  category  within  those 
portfolios.  The  Commission,  therefore, 
has  revised  the  disclosing  items  to 
permit  the  use  of  more  than  one 
disclosure  alternative  across  each  of 
those  categories. 

2.  Use  of  Additional  Disclosiire  Methods 

Some  commenters  suggested  adding 
an  alternative  that  would  allow 
disclosure  of  quantitative  information 
about  market  risk  using  a  "management 
approach":  that  is,  the  approach  that 


management  uses  internally  to  manage 
market  risk.  They  commented  that  the 
approaches  in  the  proposing  release  (i) 
Do  not  appear  to  allow  gap  and  duration 
analyses,  which  are  currently  used  by 
some  to  measure  market  risk  and  (ii) 
may  become  outdated  as  new 
measurement  approaches  are  developed 
in  the  market  place.  Other  commenters. 
however,  support  more  consistent 
reporting  and  requested  that  the 
Commission  limit  the  quantitative 
disclosure  alternatives  for  the  sake  of 
comparability. 

The  approach  taken  in  the  final 
disclosure  items  strikes  a  balance 
between  the  different  commenters' 
perspectives.  The  Commission  believes 
that  the  final  disclosure  items  allow 
most  registrants,  if  they  so  desire,  to 
report  market  risk  using  one  or  more  of 
four  common  methods  of  managing 
market  risk.  These  methods  are:  (i)  Gap 
analysis,  (ii)  duration,  (iii)  sensitivity 
analysis,  and  (iv)  value  at  risk.  Gap 
analysis  is  a  tabular  disclosure  approach 
and  with  minor  revision  would  satisfy 
the  tabular  disclosure  requirements. 
Likewise,  duration  is  a  form  of 
sensitivity  analysis  and  with  minor 
revision  would  satisfy  the  sensitivity 
analysis  disclosure  requirements. 

Registrants  that  do  not  internally 
manage  market  risk  using  any  of  these 
four  common  quantitative  methods, 
however,  still  are  required  to  report 
maricet  risk  disclosures  using  the 
methods  specified  by  the  final 
disclosiu^  items.  The  Commission 
believes  that  reporting  using  a 
management  approach  outside  of  this 
fiBmework  could  result  in  disclosures 
that  could  make  it  difficult  for  investors 
to  assess  market  risk. 

Finally,  to  addrtss  conmienters 
concerns  that  the  alternatives  for 
reporting  market  risk  may  become 
outdated,  the  Commission  expects  the 
staff  to  review  the  disclosure 
requirements  periodically  and  to 
recommend  amendments  to  those 
requirements,  when  appropriate,  to 
reflect  new  developments  in  market  risk 
management  techniques. 

3.  Proprietary  Information 

Some  commenters  indicated  that  they 
were  concerned  that  the  proposed 
quantitative  disclosure  requirements, 
particularly  the  tabular  disclosure, 
would  resuh  in  presentation  of 
proprietary  information.  They  expressed 
concern  that  the  tabular  information 
required  by  the  proposal  was  so  detailed 
and  disagg^pegated  that  competitors, 
suppliers,  and  market  traders 
potentially  may  be  able  to  use  the 
information  to  exploit  the  registrants' 
positions  in  the  market.  Other 


commenters  maintained  that,  in  certain 
limited  circumstances,  period-end 
reporting  of  sensitivity  analysis  and 
value  at  risk  amounts  also  may  reveal 
proprietary  information.  Of  principal 
proprietary  concern  were  the 
requirements  to  disclose  maiiet  risk 
information  for  derivative  commodity 
instruments  at  both  year-end  and 
quarter-end. 

After  careful  consideration  of  these 
comments,  the  Commission  has 
determined  to  require  disclosure  of 
quantitative  information  about  market 
risk.  However,  the  final  disclosiu«  items 
include  the  following  four  provisions  to 
address  proprietary  concerns.  First,  the 
final  disclosure  items  contain  two 
alternatives  for  providing  quantitative 
information  about  market  risk  (i.e., 
sensitivity  analysis  and  value  at  risk), 
which  do  not  require  disclosure  of 
detailed  information  about  specific 
positions  held  by  the  registrant  at  period 
end.  Second,  the  final  disclosure  items 
allow  registrants  with  concerns  about 
reporting  fiscal  year-end  information,  to 
report  the  average,  hi^,  and  low 
sensitivity  analysis  or  value  at  risk 
amounts  for  the  reporting  period, 
instead  of  requiring  the  reporting  of 
potentially  proprietary  year-end 
information.  Third,  for  interim 
reporting,  the  final  disclosure  items 
require  registrants  to  provide  a 
discussion  and  analysis  of  the  sources 
and  effects  of  material  changes  in 
market  risk  information  since  the  end  of 
the  preceding  fiscal  year,  rather  than 
requiring  that  registrants  always  furnish 
complete  Item  305(a)  or  Item  9A(a) 
information  when  such  material 
changes  occur.  Fourth,  registrants 
selecting  the  sensitivity  analysis  or 
value  at  risk  disclosiue  alternatives  are 
not  required  to  provide  separate  market 
risk  disclosiues  for  any  volimtarily 
selected  instruments,  positions,  or 
transactions.  Instead,  registrants 
selecting  the  sensitivity  analysis  and 
value  at  risk  disclosure  alternatives  are 
permitted  to  present  comprehensive 
maricet  risk  disclosures,  which  reflect 
the  combined  market  risk  exposures 
inherent  in  both  the  required  and 
voluntarily  selected  instruments, 
positions,  and  transactions.  Such 
comprehensive  disclosures  do  not 
reveal  proprietary  information  about  the 
relative  amount  of  market  risk  inherent 
in  market  risk  sensitive  instruments  and 
any  volimtarily  selected  instruments, 
positions,  and  transactions. 

4.  Static  Disclosures.  Dependence  on 
Assumptions 

Some  commenters  criticized  the 
sensitivity  analysis  and  value  at  risk 
disclosures  as  being  too  dependent  on 
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assumptions.  They  also  commented  that 
sensitivity  analysis  and  value  at  risk 
measures  are  static  and  may  not  yield 
amounts  that  fairly  represent  the 
d]naamic  nature  of  market  risk. 

The  Commission  has  considered  those 
comments  and  has  determined  t« 
continue  to  permit  use  of  both  the 
sensitivity  analysis  and  value  at  risk 
disclosure  alternatives  for  the  following 
primary  reasons.  First,  the  sensitivity 
analysis  and  value  at  risk  disclosure 
alternatives  are  the  most  common  and 
widely  accepted  methods  of  measuring 
net  market  risk  exposiues  currently 
available  in  the  market  place.  Second, 
while  the  reported  quantitative 
information  depends  on  assumptions, 
registrants  are  required  to  disclose  key 
assumptions,  which  should  allow 
investors  to  assess  the  quality  of  those 
assumptions  and  evaluate  the  potential 
impact  of  variations  in  those 
assumptions  on  the  reported 
information.  Third,  an  evaluation  of 
reported  quantitative  information  about 
market  risk,  over  time,  should  help 
investors  assess  the  dynamic  nature  of 
that  risk. 

5.  Summarized  Tabular  Information 

Some  commenters  indicated  that  the 
proposed  tabular  presentation  of  terms 
and  information  related  to  market  risk 
sensitive  instnunents  would  produce 
lengthy  and  complex  disclosures.  They 
also  asserted  that  grouping  (i)  foreign 
currency  sensitive  instruments  by 
functional  ciirrency  and  (ii)  other 
instruments  by  the  common 
characteristics  specified  in  the 
proposing  release  (e.g.,  fixed  or  variable 
rate  assets  or  liabilities,  long  or  shwt 
forwards  or  futures,  etc.)  would  be 
burdensome  for  registrants  and  the 
resulting  information  complex  to  . 
analyze.  Those  commenters  suggested 
that  more  siunmarized  information  be 
permitted  in  the  tables.  Finally,  other 
commenters  suggested  that  the  proposal 
was  unclear  as  te  the  infwmation  that 
must  be  disclosed,  particularly  with 
re^uud  to  options  instruments. 

The  Commission  is  concerned  that 
highly  siunmarized  tabular  information 
will  not  allow  investors  to  analyze  and 
devek>p  an  imderstandiag  of  a 
registrant's  maricet  risk  exposures.  Thus, 
the  grouping  requirements  in  the 
proposed  disclosure  items  have  not 
been  changed  substantially  in  this 
release.  However,  the  Commission  has 
revised  the  instructions  to  the  final 
disclosiue  items  to  permit  combined 
disclosure  of  foreign  ourency  sensitive 
instnunents  exposed  to  different 
functional  currencies,  provided  thet 
those  functional  currencies  (i)  are 
economically  related,  (ii)  are  managed 


together  for  internal  risk  management 
purposes,  and  (iii)  have  statistical 
correlations  of  greater  than  75%  over 
each  of  the  past  three  years.  In  addition, 
the  Commission  has  provided 
instructions  to  the  final  disclosure  items 
to  require  the  disaggregated  reporting  of 
instruments  based  on  common 
characteristics  only  to  the  extent  such 
disaggregaticm  is  material.  Hnally.  the 
Commission  has  decided  to  exempt 
certain  currency  swaps  and  foreign 
currency  denominated  debt  instnunents 
from  disclosure  in  the  foreign  currency 
risk  exposure  category  if  the  currency 
swap  eliminates  all  foreign  ciurency 
exposure  in  the  cash  flows  of  the  foreign 
currency  denominated  debt  instrument. 
However,  both  the  currency  swap  and 
the  foreign  ciurency  denominateKi  debt 
instrument  still  should  be  disclosed  in 
the  interest  rate  risk  exposure  category. 
With  regard  to  the  need  for  guidance 
on  information  to  be  included  in  the 
table,  the  Commission  has  clarified  in 
the  final  disclosure  items  that  the  table 
should  provide  information  about 
contract  terms  sufficient  to  estimate  the 
future  cash  flows  from  market  risk 
sensitive  instruments,  categorized  by 
expected  maturity  dates.  In  addition,  for 
disclosures  about  options  in  particular, 
the  Commission  has  made  clear  in  the 
instructions  to  the  final  disclosure  items 
that  tabular  information  on  options  with 
dissimilar  strike  prices  should  be 
disclosed  separately  to  help  reflect  the 
different  market  risk  exposures  inherent 
in  option  instruments. 

6.  Sensitivity  Analysis-^4ultiple  Risk 
Exposures 

Commenters  requested  additional 
guidance  on  how  to  perform  the 
sensitivity  analysis  calculations  for 
registrants  with  (i)  multiple  foreign 
currency  exchange  rate  exposures  and 
(ii)  instruments  that  are  exposed  to  rate 
or  price  changes  in  more  than  one 
market  risk  exposure  category  (e.g., 
interest  rate  risk  and  foreign  currency 
rate  risk). 

In  response  to  those  comments,  the 
Commission  has  added  two  clarifying 
instructions  to  the  disclosure  items. 
First,  registrants  mth  multiple  foreign 
currency  exchange  rate  exposures 
should  present  foreign  currency 
sensitivity  analyses  that  measure  the 
aggregate  sensitivity  to  all  changes  in 
foreign  currency  exchange  rate 
exposures,  including  the  changes  in 
b<^  transactional  currency/functional 
currency  exchange  rate  exposures  and 
functional  currency/reporting  currency 
exchange  rate  exposures.  ^^  Second,  for 


sensitivity  analysis  calculation 
purposes,  registrants  with  instruments 
that  are  exposed  to  rate  or  price  changes 
in  more  than  one  market  risk  exposure 
category  should  include  the  instrument 
in  each  market  risk  category  to  which 
the  instrument  is  exposed.  Similar 
instructions  also  were  added  to  the 
value  at  risk  disclosure  requirements. 

7.  Value  at  Risk— Contextual 
Disclosures 

To  help  place  reported  value  at  risk 
amounts  in  context,  the  disclosure  items 
in  the  proposing  release  specified  that 
registrants  should  report  either  (i)  the 
average  or  range  in  value  at  risk 
amounts  for  the  current  reporting 
period,  (ii)  the  average  or  range  in  actual 
changes  in  fair  values,  earnings,  or  cash 
flows  bom  market  risk  sensitive 
instruments  occurring  during  the 
current  reporting  period,  or  (iii)  the 
percentage  of  actual  changes  in  fair 
values,  earnings,  or  cash  flows  from 
market  risk  sensitive  instruments  that 
exceeded  the  reported  value  at  risk 
amounts  during  the  current  reporting 
period  ((i),  (ii),  and  (iii)  collectively  are 
referred  to  as  the  "contextual  value  at 
risk  disclosures"). 

Some  commenters  suggested  that  the 
final  disclosure  items  should  encourage, 
but  not  require,  the  contpxtual  value  at 
risk  disclosures.  Those  commenters 
stated  that  the  Commission  would  be 
penalizing  registrants  for  choosing  the 
value  at  risk  disclosure  alternative  by 
requiring  contextual  disclosures  that  are 
not  required  for  the  other  two  disclosure 
alternatives.  Other  commenters.  while    ' 
supporting  the  disclosure  requirements 
generally,  objected  to  one  or  more  of  the 
contextual  value  at  risk  disclosures. 

The  Commission  acknowledges  the 
concerns  of  those  commenters.  but  has 
decided  not  to  change  significantly  the 
contextual  disclosure  requirements 
because  it  believes  those  disclosures 
provide  investors  with  information  that 
is  important  in  evaluating  the  reported 
value  at  risk  amounts.  The  disclosure 
items  have  been  modified  only  to  the 
extent  necessary  to  clarify  the 
contextual  disclosure  requirements. 
These  contextual  disclosures  are 
common  elements  to  value  at  risk 
management  systems.  Similar 
disclosures  are  not  available  for  the 


^  For  example,  assume  a  French  division  of  a 
ragistTant  presenting  iu  financial  statements  in  U.S. 


dollars  (SUS)  invests  in  a  deutschniark(DM)- 
denominated  debt  security.  This  division 
determines  that:  (i)  The  French  franc  (FF)  is  its 
functional  currency  according  to  FAS  52,  (ii)  the 
SUS  is  its  reporting  currency,  and  (iii)  the  DM  is 
its  transactional  currency.  In  preparing  the  foreign 
currency  sensitivity  analysis  discloeiwes,  this 
registrant  should  report  the  aggregate  potential  loss 
from  hypothetical  changes  in  both  the  DM/FF 
exchange  rate  exposure  and  the  FF/$US  exchange 
rate  axpotura. 
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tabular  presentation  and  sensitivity 
analysis  alternatives;  thus,  comparable 
contextual  disclosures  are  not  required 
for  those  alternatives. 

8.  Value  at  Risk— Aggregated  Values 

The  proposed  disclosiue  items  would 
have  required  disclosure  of  an  aggregate 
value  at  risk  amount  across  all  market 
risk  sensitive  instruments.  A  similar 
aggregate  amount  would  not  have  been 
required  for  the  other  two  disclosure 
alternatives. 

Some  commenters  suggested  that  it 
may  not  be  practical  to  require  an 
aggregate  value  at  risk  amoimt  because 
most  registrants  do  not  use  a  single  risk 
measurement  method  for  all  market  risk 
exposures.  Other  commenters  suggested 
that  registrants  providing  an  aggregate 
value  at  risk  amount  for  all  categories  of 
market  risk  should  not  be  required  to 
disclose  separate  value  at  risk  amounts 
for  each  market  risk  exposure  category. 

Recognizing  that  registrants  often  do 
not  use  the  same  method  internally  for 
managing  risk  across  the  different 
market  risk  exposure  categories  within 
the  trading  and  other  than  trading 
portfolios,  the  final  disclosure  items 
encoiu^ge,  but  do  not  require,  reporting 
of  aggregate  value  at  risk  (and  sensitivity 
analysis)  amounts  for  the  trading  and 
other  than  trading  portfolios.  Registrants 
also  should  note  that  they  may  not 
report  aggregate  value  at  risk  amounts 
for  the  trading  and  other  than  trading 
portfolios  in  Ueu  of  the  required 
separate  value  at-risk  amounts  for  each 
market  risk  exposure  category.  Separate 
value  at  risk  amounts  provide 
information  about  a  registrant's  specific 
market  risk  exposures,  which  the 
Commission  believes  is  useful  for 
investors  trying  to  manage  specific  risks 
in  their  investment  portfolios. 

9.  Model  Parameters 

In  order  to  enhance  the  comparability 
of  sensitivity  analysis  and  value  at  risk 
disclosures,  some  commenters  from  the 
user  commujiity  suggested  that  the 
Commission  specify  certain  model 
parameters,  hi  particular,  those 
commenters  suggested  that  the 
Commission  establish  several  standard 
stress  tests  to  be  used  to  calculate 
sensitivity  analysis  disclosures,  such  as 
the  greater  of  a  15%  or  100  basis  point 
adverse  interest  rate  shift  along  the 
entire  yield  curve.  Those  standard  stress 
tests  would  require  measurement  of  the 
potential  loss  from  reasonably  expected 
market  movements.  Other  commenters, 
however,  requested  that  the 
Commission  not  specify  model 
parameters  at  this  time  to  allow  the 
reporting  to  be  responsive  to  the 


ongoing  evolution  in  risk  management 
systems. 

Due  to  these  evolving  practices,  a 
guiding  principle  in  the  proposing 
release  was  to  provide  flexibility  in  the 
sensitivity  analysis  and  value  at  risk 
market  risk  disclosure  requirements  to 
accommodate  different  types  of 
registrants,  different  degrees  of  market 
risk  exposure,  and  alternative  ways  of 
measuring  market  risk.  The  Commission 
continues  to  believe  such  flexibility  is 
necessary  at  this  time  and,  therefore,  is 
not  specifying  uniform  model 
parameters  for  the  calculation  of 
sensitivity  analysis  and  value  at  risk 
disclosures. 

The  need  for  such  flexibility, 
however,  should  not  result  in  selection 
of  model  parameters  that  are  not 
reahstic  and  meaningful  measures  of 
reasonably  expected  market  rate  and 
price  changes.  Accordingly,  the 
Commission  has  included  guidance  in 
the  final  disclosure  items  on  certain 
model  parameters  that  should  be  used 
by  registrants,  hi  particular,  this 
guidance  requires  registrants  to  select 
both  hypothetical  changes  in  market 
rates  or  prices  for  sensitivity  analysis 
and  confidence  intervals  for  value  at 
risk  that  reflect  reasonably  possible 
near-term  changes  in  market  rates  and 
prices,  hi  this  regard,  the  disclosure 
items  indicate  that,  absent  economic 
justification  for  the  selection  of  different 
model  parameters,  registrants  should 
use  hypothetical  changes  in  market  rates 
or  prices  that  are  not  less  than  10 
percent  of  end  of  period  market  rates  or 
prices  for  sensitivity  analysis 
disclosures  and  confidence  intervals 
that  are  95  percent  or  higher  for  value 
at  risk  disclosures,  hi  the  long-term,  as 
more  standard  risk  management 
practices  and  methods  of  reporting 
market  risk  are  developed,  the 
Commission  anticipates  that  it  will 
further  limit  the  models,  assumptions, 
and  parameters  permitted  in  Items 
305(a)  and  9A(a)  to  enhance 
comparability  of  reported  information. 

10.  Comparative  Information 

Many  commenters  requested  that,  if  a 
registrant  changes  its  method  of 
providing  quantitative  information 
about  market  risk  from  one  year  to  the 
next,  it  should  not  be  required  to 
provide  comparable  summarized 
information  for  the  preceding  period 
because  preparing  such  presentations 
and  analyses  using  the  new  method  for 
preceding  periods  would  be 
burdensome  and  costly.  Moreover,  they 
suggested  that  the  cost  associated  with 
providing  comparable  summarized 
information  for  the  preceding  year  may 
be  a  sufficient  disincentive  to  prevent 


change  to  a  more  sophisticated 
disclosure  alternative. 

The  Commission  believes  that 
information  about  mariwt  risk  is  most 
useful  for  investors  when  compared  to 
one  or  more  prior  periods.  For  such 
information  to  be  meaningful,  the 
information  needs  to  be  prepared  on  a 
consistent  basis  from  period-to-period. 
The  Commission  also  believes  that 
registrants  should  be  able  to  change 
methods  of  preparing  market  risk 
information  as  their  risk  management 
practices  evolve.  To  mitigate  the  costs  of 
preparing  prior  period  market  risk 
disclosures,  the  final  disclosure  items 
provide  two  alternatives  to  registrants 
that  change  disclosure  alternatives,  key 
model  characteristics,  assumptions,  or 
parametere.  Firat,  a  registrant  may 
provide  summarized  comparable 
information,  under  the  new  disclosure 
method,  for  the  year  preceding  the 
current  year.  Alternatively,  in  addition 
to  providing  disclosure  for  the  current 
year  under  the  new  method,  the 
registrant  may  provide  disclosure  for  the 
current  year  and  preceding  fiscal  year 
under  the  method  used  in  the  preceding 
year. 

11.  Effective  Dates 

Commenters  suggested  that  time  is 
needed  to  allow  registrants  to  prepare 
and  implement  the  new  quantitative 
disclosures  about  market  risk.  The 
Commission  agrees  with  those 
commenters  and,  thus,  will  phase  in  the 
amendments  over  the  next  several 
months  so  that  registrants  will  have 
time  to  respond  to  the  new  disclosure 
requirements.  For  registrants  that  are 
likely  to  have  experience  with 
measuring  market  risk,  such  as  banks, 
thrifts,  and  non-bank  and  non-thrift 
registrants  with  maricet  capitalizations 
on  January  28, 1997  in  excess  of  $2.5 
billion,  Items  305  and  9A  are  effective 
for  filings  with  the  Commission  that 
include  annual  financial  statements  for 
fiscal  years  ending  after  June  15, 1997. 
For  other  registrants,  those  Items  are 
effective  for  filings  with  the 
Commission  that  include  annual 
financial  statements  for  fiscal  years 
ending  after  June  15, 1998.  In  addition, 
under  Items  305  and  9A,  interim 
information  is  not  required  until  after 
the  first  fiscal  year  end  in  which  those 
Items  are  effective. 

C.  Qualitative  Disclosures  About  Market  ' 
Risk 

1.  Proprietary  Information 

Some  commenters  expressed  concerns 
that  a  discussion  of  primary  market  risk 
exposures  and  how  those  exposures  are 
managed  would  be  proprietary.  The 
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Commission  acknowledges  those 
concerns,  but  believes  that  qualitative 
information  about  market  risk  is 
important  to  investors.  Without  the 
disclosures  required  by  Item  305(b)  and 
Item  9A(b),  investors  would  be  unable 
to  understand  a  registrant's  exposures  to 
market  risk  and  unable  to  place  that 
registrant's  market  risk  management 
practices  within  the  context  of  its 
business.  In  addition,  the  qualitative 
disclosures  are  not  so  specific  as  to 
require  disclosure  of  the  type  of 
information  [e.g.,  current  positions)  that 
may  harm  a  registrant's  competitive 
positions.  For  these  primary  reasons  the 
Commissim  has  decided  to  retain  the 
qualitative  market  risk  disclosure 
requirements. 

2.  Examples  of  How  Market  Risks  Are 
Managed 

Proposed  Items  305(b)  and  9A(b) 
provide  examples  of  possible 
disclosures  regarding  how  a  registrant 
manages  market  risk.  These  examples 
include  a  description  of  the  objectives, 
general  strategies,  and  instruments  used 
to  manage  market  risk.  Some 
commenters  inquired  whether  the 
description  of  one  or  two  of  these  items 
would  be  sufficient.  Others  asked  if  the 
examples  are  intended  to  be  an  all- 
inclusive  list  of  items  required  by  Items 
305(b)  and  gA(b). 

In  general,  the  examples  were 
intended  to  reflect  minimum 
disclosures  that  would  be  necessary  to 
comply  with  the  qualitative  market  risk 
disclostue  requirements.  The  examples 
were  neither  meant  to  address  all 
circumstances  nor  to  be  all  inclusive. 
The  final  disclosure  items  clearly  state 
that  the  listed  items  should  be 
addressed  within  the  required 
disclosures  and  that  registrants  also  are 
resp<Misible  for  providing  any  additional 
information  necessary  to  describe 
completely  their  primary  market  risks 
and  how  those  risks  are  managed. 

D.  Implementation  Issues 

1.  Scope  of  Disclosures 

Several  commenters  raised  issues 
about  the  scope  of  instruments  included 
in  the  proposed  disclosure  items.  For 
example,  some  suggested  that 
information  about  derivative  commodity 
instruments  should  not  be  required 
because  offsetting  exposures  relating  to 
commodities  held  or  owned  were  not 
required.  Thus,  the  disclosures  would 
be  presenting  only  part  of  registrants' 
exposure  to  market  risk.  Furthermore, 
they  indicated  that  registrants  that 
hedge  commodity  exposures  could  be 
disclosing  more  mariiet  risk  than  those 
that  do  not  participate  in  hedging 


activities,  evmi  though  they  may  have 
less  exposure  to  market  risk.  Similar 
arguments  were  made  regarding  (i) 
Hedges  of  anticipated  transactions, 
foreign  currency  operating  cash  flows, 
and  inventories  and  (ii)  issuances  of 
debt  to  fund  property,  plant,  and 
equipment.  In  essence,  those 
commenters  suggested  that  the  scope  of 
the  disclosure  requirements  is  limited 
and  as  a  result  the  information  required 
to  be  disclosed  is  incomplete.  Some 
commenters  suggested  that,  to  address 
this  issue,  the  instruments  covered  by 
the  disclosures  be  expanded  to  include 
all  types  of  instruments  with  market 
risk.  Other  commenters  suggested 
reducing  the  scope  of  instruments 
covered  by  the  disclosures,  primarily  by 
eliminating  derivative  commodity 
instnunents. 

The  Commission  considered 
expanding  the  required  quantitative 
disclos\u«8  about  market  risk  to  include 
commodity  positions  and  anticipated 
transacti(ms.  However,  many  internal 
risk  measurement  systems  currently  do 
not  incorporate  many  commodity 
positions  and  anticipated  transactions. 
Thus,  the  Commissitm  is  not  requiring 
the  inclusion  of  these  items  at  this  time. 

The  Commission  believes  that 
derivative  commodity  instruments  often 
have  risks  similar  to  other  derivatives 
and  can  be  used  to  alter  significantly  a 
registrant's  commodity  risk  profile  by, 
for  example,  locking  in  the  price  of  a 
significant  portion  of  its  future 
purchases  of  commodity  inventory. 
Accordingly,  the  Commission  continues 
to  include  those  instruments  within  the 
scope  of  the  final  disclosure  items. 
Without  including  such  instnunents  in 
the  required  disclosures,  it  would  be 
difficult  for  investors  to  distinguish,  for 
example,  between  those  registrants  that 
are  sensitive  to  changes  in  commodity 
prices  from  those  that  are  not. 

In  an  effort  to  make  discloetires  about 
market  risk  more  comprehensive,  the 
Commission  encourages  registrants  to 
include  voluntarily  commodity 
positions,  anticipated  transactions,  and 
other  market  risk  sensitive  instnunents 
and  positions  within  their  market  risk 
disclosures.  When  these  instnunents, 
transactions,  and  positions  are  not 
included  in  the  quantitative  disclosures 
and,  as  a  resuh,  the  disclosures  do  not 
fully  reflect  the  net  market  risk 
exposures  of  the  registrant.  Items  305(a) 
and  9A(a)  require  that  registrants 
discuss  the  limitations  of  the  disclosed 
market  risk  information  resulting  from 
the  absence  of  those  items. 


2.  The  Definition  of  Financial 
Instnunent 

Commenters  suggested  that  the 
definition  of  financial  instruments  be 
clarified  to  exclude  explicitly  financial 
instruments  that  the  FASB  excluded 
fit)m  FAS  107.  Financial  instruments 
excluded  bom  FAS  107  disclosures 
include  insurance  contracts,  lease 
contracts,  and  employers'  and  plans' 
obligations  for  pension  and  other  post- 
retirement  obligations.  The  cash  fk)ws 
in  many  of  these  instruments  are 
affected  significantly  by  more  than 
mari^et  risk  factors,  thereby  making  the 
quantification  of  market  risk  more 
difficult.  The  Commission  agrees  that 
these  instruments  should  be  excluded 
from  the  scope  of  the  final  disclosure 
items.  Thus,  the  relevant  instructions  to 
Items  305  and  9A  indicate  that 
instruments  excluded  bom  FAS  107  are 
excluded  from  the  scope  of  the  final 
disclosiu^  items.  However,  registrants 
are  encoiu^ged  to  include  voluntarily 
such  instruments  in  their  market  risk 
disclosiues,  if  such  inclusion  would 
make  the  information  more  complete 
and  meaningful. 

3.  The  Definition  of  Derivative 
Commodity  Instrument 

In  the  proposed  disclosure  items, 
"derivative  commodity  instruments" 
were  defined  to  include  commodity 
futures,  commodity  forwards, 
commodity  swaps,  commodity  options, 
and  other  commodity  instruments  with 
similar  characteristics  that  are 
reasonably  possible  to  be  settled  in  cash 
or  with  another  financial  instrument. 
Some  commenters  indicated  that  a 
reasonably  possible  test  would  be  too 
difficult  to  apply  in  practice.  That  is,  it 
may  be  difficult  to  distinguish  between 
a  commodity  contract  for  which 
settlement  in  cash  is  reasonably  possible 
and  a  contract  for  which  settlement  in 
cash  is  not  reasonably  possible.  Some 
commenters  suggested  that  derivative 
commodity  instruments  be  defined  as 
those  that  may  be  settled  in  cash  in  the 
normal  course  of  business.  Those 
commenters  also  suggested  that  the 
definition  of  derivative  commodity 
instruments  include  specifically 
derivative  instnunents  in  which  cash 
settlement  is  based  on  the  net  change  in 
value  of  the  commodity  contract. 

In  response  to  those  comments,  the 
Commission  has  amended  the  definition 
of  derivative  commodity  instruments  to 
include  commodity  futures,  commodity 
forwards,  commodity  swaps, 
commodity  options,  and  other    . 
commodity  instnunents  with  similar 
characteristics  that  are  permitted  by 
contract  or  business  custom  to  be  settled 
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in  cash  or  with  another  financial 
instrument.  In  addition,  the  final 
disclosure  items  make  clear  that 
settlement  in  cash  includes  settlement 
in  cash  of  the  net  change  in  value  of  the 
derivative  commodity  instrument. 

4.  Small  Business  Issuers 

Some  commenters  suggested  that  the 
disclosure  requirements  in  Items  305 
and  9A  should  apply  to  all  registrants 
that  have  material  positions  in 
instruments  covered  by  the  proposed 
disclosure  items,  including  small 
business  issuers  filing  documents  with 
the  Commission  in  accordance  with 
Regulation  S-B.  Due  to  cost-benefit 
concerns,  however,  the  Commission  has 
determined  that  someexp>erience 
should  be  gained  with  the  disclosure 
items  before  proposing  that  they  be 
applied  to  small  business  issuers. 

5.  The  Disclosure  Threshold 

Some  commenters  suggested  that  the 
Commission  change  the  threshold  for 
requiring  disclosures  of  quantitative 
information  about  maricet  risk  to 
conform  with  the  disclosure  threshold 
in  KflD&A.  That  suggestion  was  based  on 
a  general  observation  that  both  MD&A 
and  proposed  Items  305  and  9A  require 
disclosure  of  information  about  known 
risks  and  uncertainties  and,  therefore, 
should  be  subject  to  the  same  threshold 
for  determining  whether  disclosure  is 
required.  Those  commenters  indicated 
that  introducing  a  new  and  different 
disclosure  threshold  could  add 
unnecessary  confusion  to  the  disclosure 
process. 

MD&A  addresses  a  wide  array  of  risks 
and  uncertainties.  Thus,  the  MD&A 
disclosure  threshold  (i)  Is  broad, 
applying  to  many  different  types  of 
exposures,  not  just  market  risk  and  (ii) 
does  not  provide  specific  gmdance 
directly  relevant  to  a  threshold  for 
disclosiue  of  quantitative  market  risk 
information.  In  addition,  MD&A  focuses 
on  events  that  are  judged  to  be 
reasonably  likely  of  occurring. 

In  contrast,  consistent  with  many 
internal  risk  management  systems.  Item 
305  and  Item  9A  require  reporting  of 
losses  from  events  beyond  those  deemed 
reasonably  likely  of  occiuring.  For 
example,  those  disclosure  Items  require 
reporting  of  value  at  risk  information  on 
possible  future  losses,  which,  at  a 
minimum,  are  not  expected  to  be 
exceeded  95%  of  the  time.  Likewise, 
those  disclosure  Items  require  reporting 
of  sensitivity  analysis  information  on 
possible  future  losses  from  reasonably 
possible,  not  reasonably  likely,  near- 
term  changes  in  market  rates  and  prices. 
Thus,  Item  305  and  Item  9A  are 
intended  to  obtain  quantitative 


information  about  maricet  risk  that  is 
incremental  to  the  disclosures  about 
reasonably  likely  risks  and  uncertainties 
required  by  MD&A. 

As  a  result,  the  Commission  has 
decided  to  retain  the  disclosure 
threshold  that  was  proposed.  That 
threshold  provides  guidelines  that  focus 
on  market  risk,  apply  explicitly  to 
quantitative  disclosures,  and  most 
importantly,  require  disclosure  of  losses 
beyond  those  deemed  reasonably  likely 
of  occurring. 

6.  "Future"  Losses 

With  respect  to  the  disclosure 
threshold  noted  above,  commenters 
suggested  that  the  Commission  define 
how  far  into  the  future  registrants  must 
look  to  conclude  whether  or  not  they 
may  experience  material  futiue  losses. 
They  suggested  replacing  the  word 
"future"  with  either  the  phrase  "near 
term"  as  it  is  defined  in  AICPA 
Statement  of  Position  94-6,  "Disclosure 
of  Risks  and  Uncertainties"  ("SOP  94- 
6")  (December  1994)  or  "one  year." 

The  Commission  agrees  with  the 
commenters  and  has  limited  the  time 
period  over  which  losses  in  earnings, 
fair  values,  and  cash  flows  should  be 
evaluated  to  the  "near  term."  In  the 
final  disclosure  items,  the  Commission 
defines  "near  term"  to  mean  a  period  of 
time  going  forward  up  to  one  year  fitim 
the  date  of  the  financial  statements, 
which  is  consistent  with  the  definition 
in  SOP  94-6. 

7.  Safe  Harbor 

Nearly  all  of  the  commenters  favored 
explicit  safe  harbor  protection  for  the 
new  disclosure  of  quantitative  and 
qualitative  information  about  market 
risk.  Commenters  did  not  object  to  the 
Commission's  proposal  to  extend  the 
Item  305  and  Item  9A  safe  harbors  to  all 
types  of  issuers  and  transactions. 

Several  commenters  suggested 
modifications  to  the  proposed  safe 
harbor.  Those  commenters  argued  that 
the  safe  harbors  should  protect  all  of  the 
qualitative  information  required  by 
paragraph  (b)  of  Item  305  and  Item  9A, 
and  not  just  statements  with  respect  to 
future  reporting  periods  provided 
pursuant  to  paragraph  (b)(l)(iii),  as 
proposed.'*  A  few  of  these  commenters 
provided  examples  of  disclosuras 
responsive  to  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)  of  Item  305  and  Item  9A  that 
they  thought  could  be  viewed  as  being 
forward  looking.  As  noted  above,'^  the 
rule  has  been  clarified  to  provide  that 
all  statements  (other  than  statements  of 


^Item  305(b)(lMiii)  «vas  propoaed  as  hem 
305(b)(3). 
"See  section  niB.3. 


historical  fact)  provided  pursuant  to  * 
paragraphs  (b)(l)(i),  (b)(l)(iii)  and  (c)  of 
Items  305  and  9 A  are  "forward  looking 
statements"  for  purposes  of  the  new  safe 
harbor  rules.  To  the  extent  that 
information  provided  pursuant  to 
paragraph  (b)(l)(ii)  of  Items  305  and  9A 
includes  forward  looking  statements, 
those  statements  would  be  eligible  for 
safe  harbor  protection. 

Second,  most  of  the  commenters 
remarking  on  the  issue  thought  that 
small  business  issuers  voluntarily 
providing  any  of  the  Item  305  and  Item 
9A  disclosures  should  have  the 
protection  of  the  safe  harbor.  Under  the 
proposals,  the  safe  harbor  would  have 
applied  to  voluntary  disclosures  only  if 
all  of  the  quantitative  disclosures  or  all 
of  the  qualitative  disclosures  were 
provided.  In  an  effort  to  encourage  small 
business  issuers  to  provide  information 
that  they  think  is  appropriate  to  an 
understanding  of  their  market  risks. 
Item  10  of  Regulation  S-B  has  been 
changed  to  extend  the  Item  305  safe 
harbor  to  any  Item  305  disclosure  that 
is  voluntarily  provided  by  a  small 
business  issuer. 

Finally,  several  conunenters  requested 
guidance  as  to  whether  registrants 
would  have  to  include  "meaningful 
cautionary  statements"  in  addition  to 
the  Item  305  and  Item  9A  disclosures  to 
obtain  the  protection  of  the  Item  305 
and  Item  9A  safe  harbors.  In  response  to 
these  comments,  the  Commission  has 
clarified  in  the  rule  that,  for  purposes  of 
the  Item  305(a)  and  9A(a)  quantitative 
disclosures,  a  registrant  will  be  deemed 
to  have  satisfied  the  "meaningful 
cautionary  statements"  prong  of  the  safe 
harbors  if  it  satisfies  the  requirements  of 
those  items.  In  particular,  these  items 
require  a  description  of  the  assiunptions 
underlying,  and  the  limitations  of,  the 
disclosure  provided.  For  the  remainder 
of  the  information  required  by  the  new 
items,  registrants  desiring  to  qualify  for 
the  "meaningful  cautionary  statements" 
prong  of  the  safe  harbor  will  need  to 
consider  what  information  should  be 
given  to  alert  investors  to  important 
factors  that  could  cause  actual  results  to 
differ  materially  bom  the  information 
given  in  the  forward  looking  statements. 

Vn.  Certain  Findings 

Section  23(a)  of  the  Exchange  Acf" 
requires  the  Commission,  in  adopting 
final  rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effect  of 
such  rules,  if  any,  and  to  balance  them 
against  the  regulatory  benefits  that 
further  the  purposes  of  the  Exchange 
Act.  Furthermore.  Section  2  of  the 


«15U.S.C78w(a). 
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Securities  Act  ^  and  Sectim  3  of  the 
Exchange  Act,"°  as  amended  by  the 
recently  enacted  National  Securities 
Market  Improvement  Act  of  1996 
("Market  Improvement  Act"),«'  provide 
that  whenever  the  Commission  is 
engaged  in  rulemaking  and  is  required 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  the  Commission  also 
shall  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation. 

As  discussed  in  earUer  subsections  of 
this  release,  the  Commission  has 
considered  carefully  the  comments  that 
the  Item  305(a)  and  Item  9A(a) 
quantitative  disclosures  of  market  risk, 
as  originally  proposed,  might  provide 
information  usehil  to  a  registrant's 
competitors.  The  Commission  has 
determined,  however,  that  quantitative 
disclostues  will  be  helpful  to  investors' 
understanding  of  a  registrant's  market 
risk  exposures  and  that  sensitivity 
analysis  and  value  at  risk  disclosiues 
normally  do  not  allow  readers  to 
ascertain  detailed  information  about 
positions  held  by  registrants.  However, 
in  response  to  registrants  with 
proprietary  concerns  about  reporting 
period-end  information  under  the 
sensitivity  and  value  at  risk  disclosure 
alternatives,  the  final  disclosure  items 
allow  reporting  of  the  average,  high,  and 
low  sensitivity  analysis  or  value  at  risk 
amounts  for  the  fiscal  year,  as  an 
alternative  to  year-end  amounts.  In 
addition,  the  final  disclosure  items  also 
require  registrants  filing  interim  reports 
to  provide  a  discussion  and  analysis  of 
the  sources  and  effects  of  material 
changes  in  market  risk  information 
since  the  end  most  recent  preceding 
fiscal  year,  rather  than  requiring,  as 
originally  proposed,  that  registrants 
always  furnish  complete  Item  305(a)  or 
Item  9A(a)  information,  when  such 
material  changes  occur. 

The  Commission  has  considered  the 
amendments  and  new  disclosure  items 
disciissed  in  this  release  in  light  of  the 
comments  received  in  response  to  the 
proposing  release  and  the  standards 
embodied  in  Section  2  of  the  Securities 
Act  and  Sections  3  and  23(a)  of  the 
Exchange  Act.  The  Commission  believes 
that  any  burdens  on  competition 
imposed  by  the  adoption  of  these 
amendments  and  disclosure  items  are 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act.  Some  commenters 
suggested  Items  305  and  9A  could  create 


incentives  for  the  development  of  new 
products  that  do  not  trade  on  exchanges 
and  would  not  be  subject  to  the  new 
disclosures  because  of  their  non-cash- 
settlement  feature.  The  Commission 
intends  to  review  the  effects  of  the 
disclosures  on  the  markets  and  expects 
to  reconsider  the  disclosure  items  after 
three  years.  The  Commissicm  will  be 
able  to  address  any  such  concerns  at 
such  time.  The  Commission  believes 
that  Items  305  and  9A  are  necessary  and 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors  because  of 
the  need  for  improved  disclosure  about 
market  risk  to  help  investors  better 
understand  and  evaluate  a  registrant's 
exposures  to  market  risk. 

As  described  in  more  detail  in  the 
cost-benefit  section  of  this  release,  the 
Commission  made  a  number  of  changes 
from  the  rules  as  proposed  to  increase 
flexibility  for  registrants  in  providing 
the  required  disclosures  and  keeping  the 
cost  of  compliance  to  a  minimiun,  thus 
promoting  efficiency.  In  addidon.  by 
enhancing  investor's  understanding  of 
registrants'  market  risk  exposures  the 
disclosure  items  should  promote  the 
efficient  allocation  of  capital.  Thus,  the 
disclosure  items  will  promote 
competition,  efficiency,  and  enhance 
the  U.S.  capital  formation  process. 

Vm.  Cost-Ben^t  Analyns 

A.  Backgmund 

In  general.  Rule  4-08(n),  Item  305. 
and  Item  9A,  clarify  existing  standards 
and  rules,  include  additional 
instruments  within  existing  standards, 
and  require  specific  disclosure 
alternatives  for  providing  quantitative 
disclosures  regarding  market  risk 
sensitive  instruments.  In  particular, 
these  provisions  include: 

1.  Enhanced  descriptions  of 
accounting  poUcies  for  derivatives; 

2.  Quantitative  disclosures  about 
market  risk;  and 

3.  Additional  qualitative  disclosures 
about  market  risk. 

These  provisions  are  being  adopted  in 
response  to  requests  from  investors  and 
others  to  provide  more  meaningful 
information  about  market  risk  sensitive 
instruments.^  The  expected  benefits  of 
these  rules  and  items  are  to  make 
information  about  market  risk  sensitive 
instruments,  including  derivatives, 
more  understandable  to  investors  and 
others.  This  increased  imderstanding  is 
expected  to  enhance  the  ability  of 
investors  to  make  investment  decisions 
and  to  improve  the  efficiency  of  the 


markets.  The  Commission  believes  these 
benefits  will  outweigh  the  related  costs, 
which  are  discussed  below. 

B.  Descriptions  of  Accounting  Policies 
for  Derivatives 

FAS  119  was  designed,  in  part,  to 
help  investors  and  others  understand 
how  derivative  financial  instruments  are 
reported  in  the  financial  statements.^^ 
FAS  119  requires,  among  other  things, 
disclosure  of  the  policies  used  to 
account  for  derivative  financial 
instruments,  pursuant  to  the 
requirements  of  APB  22."^  However,  the 
scope  of  FAS  119  is  limited  to 
derivative  financial  instruments  and. 
therefore,  it  does  not  apply  to  other 
derivative  instruments  with  similar 
characteristics,  such  as  derivative 
commodity  instruments.  In  addition, 
FAS  119  does  not  provide  explicit 
guidance  indicating  what  must  be 
described  in  accounting  policies 
footnotes  to  make  the  financial 
statement  effects  of  derivatives  more 
understandable.  The  SEC  staff  found 
that  the  accounting  policies  footnotes 
for  derivatives  often  were  too  general  in 
natiue,  not  reflecting  adequately  the 
choices  made  by  registrants  in  their 
accounting  for  derivatives. 

New  Rule  4-08(n)  requires 
descriptions  of  accounting  policies  for 
derivative  financial  instruments  and 
derivative  commodity  instruments, 
unless  the  registrant's  derivative 
activities  are  not  material.  Thus,  the 
scope  of  the  amendments  is  broader 
than  the  scope  of  FAS  119.  In  addition, 
to  help  make  clear  the  impact  of 
derivatives  on  the  financial  statements. 
Rule  4-08(n)  makes  explicit  the  items  to 
be  disclosed  in  the  accounting  policies 
footnotes. 

Rule  4-08(n)  is  likely  to  result  in  a 
more  focused  and  descriptive 
discussion  of  the  accounting  policies  for 
both  derivative  financial  instruments 
and  derivative  commodity  instruments. 
This  additional  information  is  likely  to 
result  in  additional  preparation,  audit, 
and  printing  costs.  However,  because 
accounting  policies  for  these 
instruments  are  known  by  registrants 
and  should  be  known  by  their  auditors, 
most  of  the  preparation  and  audit  costs 
are  expected  to  relate  to  initial 
compUanoe  with  the  amendments. 
These  costs,  along  with  expected 
printing  costs,  are  not  estimated  to  be 
significant.  Other  costs,  such  as  ongoing 
recordkeeping  and  compliance  costs, 
also  are  not  expected  to  be  significant 


^\iUS.C.77h. 
"15U.S.C78C 
••  Putx  L  104-21M.  106. 110  SUt  3416  (1996). 


*>  See  notes  22-29,  supra,  for  examples  of 
investors,  regulators,  and  other  private  bodies 
endorsing  or  recommending  improved  quantitative 
disclosures  about  market  risk. 


»S«e  FAS  119160. 

■<  See  FAS  119 1 8.  See  also  note  39,  supra,  tar 
a  diacuasion  of  the  requirements  of  APB  22. 
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C.  Quantitative  Information  About 
Market  Risk 

As  discussed  earlier  in  this  release, 
under  Item  305(a)  and  Item  9A(a), 
registrants  are  required  to  present 
quantitative  information  about  market 
risk.  An  important  aspect  of  this 
requirement,  from  a  cost  perspective,  is 
that  registrants  will  have  the  flexibility 
to  choose  one  or  more  of  three 
disclosure  alternatives  (tabular 
presentation,  sensitivity  analysis,  or 
value  at  risk]  to  provide  such 
quantitative  information  about  market 
risk. 

The  Commission  believes  that,  for 
registrants  electing  to  provide  tabular 
disclosure,  much  of  the  required 
information  is  currently  available.  Thus, 
additional  costs  relating  to 
recordkeeping  are  not  expected  to  be 
significant.  While  increased  reporting 
and  compliance  burdens  may  result,  in 
many  cases  the  information  presented  in 
the  tabular  disclosures  is  used  in 
managing  the  business  activities  of  the 
registrant  and  may  be  available  at 
relatively  low  incremental  costs. 
Further,  registrants  complying  with 
Securities  Act  Industry  Guide  3," 
princi(>ally  financial  institutions, 
already  disclose  a  significant  amount  of 
the  required  information. 

Registrants  that  choose  to  use  either 
the  sensitivity  or  value  at  risk  disclosure 
alternatives  may  incur  significant 
additional  costs  if  they  currently  do  not 
use  these  methodologies  to  manage 
market  risk.  In  contrast,  if  registrants 
currently  use  sensitivity  or  value  at  risk 
analyses  to  manage  market  risk,  the 
Commission  believes  that  any 
additional  costs  associated  with 
ccHnplying  with  Item  305(a)  or  Item 
9A(a)  are  not  expected  to  be  significant. 
The  Commission  recognizes  that,  for 
some  registrants,  the  start-up  costs  to 
prepare  the  quantitative  disclosures 
about  market  risk  may  be  significant. 
However,  in  the  near  term,  the 
Commission  expects  that  the 
development  of  software  related  to 
market  risk  analysis  will  reduce  these 
costs  materially.  In  addition,  the 
Commission  imderstands  that  some  of 
the  data  and  the  systems  needed  to 
develop  these  analyses  recently  have 
been  made  available  at  a  relatively 


•>  S«cui1ties  Actlndustry  Guide  3,  "Statutical 
DiMckmue  l>y  Bank  Holding  Companies. "  Exchange 
Act  Indusdy  Guide  3  is  identical  to  the  Securities 
Act  guide.  Detailed  diaclosuies  are  required  under 
Guide  3  of,  annong  other  thing*,  the  regittrant'a:  (i) 
Dictribution  of  assets,  liabilities  and  stockholders' 
equity;  interest  rates  and  interest  differential;  (ii) 
investment  portfolio;  (iii)  loan  portfolio  (including 
tjrpes  of  loans,  maturities  and  sensitivities  of  loans 
to  changes  in  interest  rates,  risk  elements,  and  loans 
outstanding  in  foraign  countries);  (iv)  deposits;  and 
(v)  short-tenn  borrowings. 


moderate  cost.**  Moreover,  some 
registrants  are  required  to  prepare  such 
information  for  regulatory  capital 
measurement  purposes,  la  particular, 
thrift  institutions  are  required  to  prepare 
fair  value  sensitivity  analyses  for  risk- 
based  capital  purposes.^^  Also,  banks 
and  bank  holding  companies  with 
significant  exposure  to  market  risk  are 
required  to  prepare  a  value  at  risk 
analysis  for  risk-based  capital 
piuposes.^  Thus,  the  costs  associated 
with  the  sensitivity  and  value  at  risk 
analyses  may  vary  depending  on  (i) 
Whether  the  registrant  ciurently  engages 
in  these  analyses  for  other  management 
or  regulatory  purposes;  and  (ii)  the 
particular  model  and  assumptions  used 
in  the  registrant's  calculations.  Any 
registrant  that  believes  the  cost  of  such 
analyses  outweigh  the  benefits  of 
disclosing  them,  however,  may  elect  to 
provide  tabular  presentation  of 
information  about  market  risk  sensitive 
instruments. 

In  response  to  the  comment  letters, 
the  Commission  made  several  changes 
in  Item  305(a)  and  Item  9A(a)  that 
should  reduce  the  cost  for  registrants 
preparing  disclosures  of  quantitative 
information  about  market  risk.  These 
changes  are  described  in  detail  above, 
under  the  caption  "Response  to 
Comments."  In  brief,  changes  that 
should  reduce  registrants'  costs  include: 

•  Delaying  the  effective  date  of  the  market 
risk  disclosure  requirements  for  banks, 
tluifls.  and  non-bank  and  non-thrift 
registrants  with  fnarket  capitalizations  on 
January  28, 1997  in  excess  of  S2.5  billion 
until  filings  made  with  the  Commission 
include  annual  financial  statements  for  years 
ending  after  June  IS,  1997.  For  non-bank  and 
non-thrift  registrants  with  market 
capitalizations  on  January  28. 1997  of  $2.5 
billion  or  less,  the  effective  date  is  delayed 
imtil  filings  with  the  Ck)nunission  include 
annual  financial  statements  for  fiscal  years 
ending  after  June  15, 1998. 

•  Permitting  the  use  of  different 
quantitative  disclosure  alternatives  for 
market  risks  inherent  in  (1)  the  trading 
portfolio,  (2)  the  "other  than  trading" 
fwrtfblio,  and  (3)  di^rent  market  risk 
exposure  categories  within  each  of  those 
portfolios.  This  often  will  allow  registrants 
that  use  difierent  methods  to  manage 
difiierent  types  of  market  risk  to  report 
quantitative  information  according  to  the 
method  used  for  internal  risk  management 
purposes,  instead  of  having  to  conform  all 
disclosures  to  one  disclostire  alternative. 


•*See  Wall  Street  Journal,  "Morgan  Unveils  the 
Way  It  Measures  Market  Risk"  Cl  (October  11. 
1994). 

■^See  note  4S,  supra. 

"  See  Department  of  the  Treasury,  Federal 
Reserve  System,  and  Federal  Deposit  Insurance 
Corporation  Joint  final  rule,  "Risk-Based  Capital 
Standards:  Market  Bisk,  "61  FR  47358  (September 
6. 1996). 


•  For  the  tabular  presentation  alternative, 
permitting  entities  to  report  together  (or 
group)  foreign  currency  sensitive  instruments, 
according  to  functional  currencies  that  are 
economically  related,  are  managed  together 
for  internal  risk  purposes,  and  have  statistical 
correlations  of  greater  than  75%  over  each  of 
the  past  three  years. 

•  For  the  tabular  presentation  alternative, 
requiring  that  instruments  be  reported  based 
on  specified  common  characteristics  only  if, 
or  to  the  extent  that,  such  disaggregaUon 
provides  material  information  to  investors. 

•  For  the  tabular  presentation  alternative, 
allowing  elimination  of  disclosure  in  the 
foreign  currency  risk  exposure  cat^ory  of 
currency  swaps  and  foreign  currency 
denominated  debt  instruments,  if  the 
currency  swap  eliminates  all  foreign 
currency  exposure  in  the  cash  flows  of  the 
foreign  currency  denominated  debt 
instrument 

•  Encouraging,  rather  than  requiring,  that 
registrants  provide  aggregate  sensitivity 
analysis  and  value  at  risk  amounts  for  the 
trading  and  other  than  trading  portfolios. 

•  When  a  registrant  changes  quantitative 
disclosure  methods  from  one  year  to  the  next, 
providing  two  alternatives,  rather  than  one, 
for  disclosing  comparative,  year-to-year 
information.  First,  a  registrant  may  restate  the 
prior  year's  disclosures  based  on  the  new 
alternative  that  has  been  selected  for  the 
ctirrent  year.  Second,  instead  of  recreating 
prior  records  and  information  in  order  to 
prepare  restated  information,  the  registrant 
may  report  the  prior  year's  disclosures  as 
originally  presented  and,  in  addition  to 
disclosing  the  current  year's  information  in 
accordance  with  the  new  method,  disclose 
the  current  year's  information  under  the 
method  used  in  the  prior  year. 

•  Specifically  excluding  from  the  scope  of 
the  disclosure  item  certain  financial 
instruments  that  are  not  required  by 
generally  accepted  accoimting  principles  to 
be  disclosed  at  £air  value.  Such  instruments 
include  but  are  not  limited  to  pension  and 
other  post-retirement  benefits,  insurance 
contracts,  lease  contracts,  warranty 
obligations  and  rights,  and  minority  positions 
in  consolidated  enterprises. 

•  Limiting  to  one  year  how  fer  into  the 
future  a  registrant  must  look  to  determine 
whether  it  is  reasonably  possible  that  it  mtUI 
experience  a  loss  from  its  derivative  and 
other  financial  instruments. 

The  comment  letters  did  not  provide 
empirical  or  statistical  information    . 
about  the  costs  to  comply  with  the 
ptt)posed  quantitative  disclosures  of 
market  risk.  After  reviewing  the 
anecdotal  information  in  those  letters, 
however,  and  despite  the  changes  Usted 
above  that  further  reduce  compliance 
costs,  the  Commission  has  reconsidered 
and  increased  the  estimated  time  that  it 
may  take  registrants,  on  average,  to 
prepare  and  report  quantitative 
information  under  Items  305(a)  and 
gA(a).  The  Commission  is  increasing  to 
80  hours  the  estimated  average  hours 
per  registrant  to  comply  with  Item 
305(a)  or  Item  9A(a).  In  addition,  the 


6062        Federal  Register  /  Vol.  62,  No.  27  /  Monday.  February  10.  1997  /  Rules  and  Regulations 


estimated  cost  of  $40  per  hour  has  been 
increased  to  $100  per  hour  because  the 
Commission  believes  that  the  levels  of 
profiBSsional  services  that  may  be 
needed  to  prepare  the  information  may 
be  higher  than  originally  expected.  The 
revised  overall  cost  estimate  is 
approximately  $40  million  for  all 
registrants  complying  with  the  required 
disclosures  of  quantitative  and 
qualitative  information  about  market 
risks. 

D.  Qualitative  Information  About 
Market  Risk 

FAS  119  requires  certain  qualitative 
disclosures  about  the  market  risk 
management  activities  associated  with 
derivative  financial  instruments  held  or 
issued  for  purposes  other  than  trading. 
In  particular,  FAS  119  requires 
disclosure  of  "the  entity's  objectives  for 
holding  or  issuing  the  derivative 
financial  instnmients,  the  context 
needed  to  understand  those  objectives, 
and  its  general  strategies  for  achieving 
those  ol^ectives."  ••  However,  as 
indicated  above,  these  requirements  of 
FAS  119  only  apply  to  certain  derivative 
financial  instruments,  and  the  SEC  staff 
has  observed  that  these  disclosures 
typically  have  been  general  in  nature, 
providing  only  limited  insight  into  an 
entity's  overall  market  risk  management 
activities. 

In  essence.  Items  305(b)  and  9A(b) 
expand  certain  disclosure  requirements 
set  forth  in  FAS  119  to  (1)  encompass 
derivative  financial  instruments  entered 
into  for  trading  purposes,  other  financial 
instruments,  and  derivative  commodity 
instruments  and-(2)  require  registrants 
to  evaluate  and  describe  material 
changes  in  their  primary  risk  exposures 
and  their  market  risk  management 
activities.  The  Commission  believes  this 
will  present  a  more  complete  discussion 
of  a  registrant's  exposure  to  market  risks 
and  the  way  it  manages  those  risks. 
Because  this  information  is  likely  to  be 
used  by  registrants  as  part  of  their  risk 
management  activities,  incremental 
costs  relating  to  such  disclosure  are  not 
expected  to  be  significant. 

E.  Small  Business  Issuers  • 

As  noted  earlier,  the  Commission  has 
determined  not  to  amend  Regulation  S- 
B^  to  incorporate  an  item  similar  to 
Item  305.  Relation  S-B  may  be  used 
by  small  business  issuers"  required  to 
register  their  seciuides  with  the 
Commission.  By  excluding  small 
business  issuers  from  all  but  the 
accounting  policies  disclosures  that  are 


required  by  the  amendments,  the 
Commission  has  limited  substantially 
the  cost  of  those  proposals  for  small 
entities. 

DC.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Ajialysis  pursuant 
to  the  requirements  of  the  Regulatory 
Flexibility  Act,'^  regarding  the 
amendments  to  Rule  4-08  of  Regulation 
S-X.  to  Regulation  S-K  to  create  Item 
305,  and  the  conforming  amendments  to 
Forms  S-1,  S-2,  S-4,  S-11,  and  F-4 
under  the  Securities  Act,  and  Rule  14a- 
3,  Schedule  14A  and  Forms  10,  20^, 
10-Q,  and  10-K  imder  the  Exchange 
Act.  This  section  summarizes  that 
analysis.  A  copy  of  the  final  analysis 
may  be  obtained  by  contacting  Robert  E. 
Bums,  Chief  Counsel,  Office  of  the  Chief 
Accountant,  U.S.  Securities  and 
Exchange  Commission,  Mail  Stop  11-3, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549. 

The  final  regulatory  flexibility 
analysis  notes  that  the  amendments 
clarify  existing  disclosure  requirements, 
include  additional  instruments  within 
existing  disclosure  requirements,  and 
require  specific  disclosure  alternatives 
for  providing  quantitative  information 
regarding  market  sensitive  instruments. 
These  amendments  are  intended  to 
provide  investors  with  a  clearer 
understanding  of  registrants'  use  of  such 
instruments  and  the  market  risks 
inherent  in  those  instruments. 

For  purposes  of  the  Securities  Act  of 
1933,  the  term  "small  business,"  as  used 
with  refisrence  to  a  registrant  (other  than 
an  investment  company)  '^  for  the 
purposes  of  the  Regulatory  Flexibility 
Act,  is  defined  by  Rule  157  as  an  issuer 
with  total  assets  on  the  last  day  of  its 
most  recent  fiscal  year  of  $5  million  or 
less  and  which  is  engaged  or  proposing 
to  engage  in  an  offering  of  securities  that 
does  not  exceed  $5  million.  '•♦  For 
purposes  of  the  Securities  Exchange  Act 
of  1934,  small  business  (other  than  an 
investment  company)  is  defined  in  Rule 
0-10  to  mean  issuers  having  total  assets 
of  $5  million  or  less  as  of  the  end  of  the 
most  recent  fiscal  year.  ^ 

Approximately  1100  Exchange  Act 
reporting  companies  satisfy  the 
definition  of  "small  business"  under 
Rule  157.  As  of  December  1995,  there 
were  approximately  5200  broker-dealers 
classified  as  small  businesses  under  the 
above  regulations. 


•*Sm  FAS  119111a. 
**17CPR  228.10  «(Mf. 
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**  As  noted  elsewhare  in  thU  release,  the 
amendments  do  not  apply  to  investment 
rompanies 
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As  fully  discussed  in  the  analysis  and 
elsewhere  in  this  release,  the 
Commission  has  determined  not  to 
amend  Regulation  S-B  to  incorporate  an 
item  similar  to  Items  305  and  9A.  By 
excluding  small  business  issuera  from 
these  new  disclosure  requirements,  the 
Commission  has  reduced  substantially 
the  impact  of  the  amendments  on  small 
entities.  Nonetheless,  the  final 
regulatory  flexibility  analysis  describes 
various  factors^  including  changes  to  the 
disclosure  requirements  adopted  in 
response  to  the  comments  on  the 
proposing  release,  that  reduce 
compliance  costs  for  all  registrants. 
These  factors  also  are  set  forth  in  the 
Cost-Benefit  Analysis  section  of  this 
release. 

Rule  4-08  clarifies  how  the 
accounting  {}olicy  disclosure 
requirements  under  APB  22  should  be 
applied  to  derivatives  and,  therefore, 
should  not  place  significant  additional 
costs  on  small  entities.  The  disclosures, 
however,  are  likely  to  result  in  a  more 
focused  and  descriptive  discussion  of 
the  accounting  policies  for  derivatives. 
Disclosure  of  this  information  may 
result  in  an  increase  in  costs  to  prepare 
and  print  the  disclosures.  However, 
most  of  the  preparation  costs  are 
expected  to  relate  to  complying  initially 
with  the  new  rule,  as  the  disclosures 
documenting  those  policies  generally 
may  remain  consistent  from  year  to 
year.  These  initial  costs  are  not  expected 
to  be  significant.  In  addition,  because 
the  accounting  policies  must  be  known 
by  the  registrant  in  order  for  the 
registrant  to  prepare  its  financial 
statements,  and  should  be  known  by  its 
auditors,  no  new  compliance 
procedures  or  recordkeeping  is  required 
and  there  should  not  be  a  significant 
increase,  if  any.  in  ongoing  compliance 
costs. 

Moreover,  the  Commission  has 
determined  that,  due  to  the  existing 
disclosure  requirements  for  accoimting 
policies  under  generally  accepted 
accounting  principles  and  the 
insignificant  economic  impact  of  the 
enhanced  accounting  policy  disclosures 
under  Rule  4-08,  it  is  neither  necessary 
nor  appropriate  for  the  Commission  to 
establish  for  small  entities  difibrent 
compliance  or  reporting  timetables, 
simplified  disclosure  requirements, 
performance  standards,  or  an  exemption 
fit>m  the  disclosure  requirement. 

Only  one  request  was  made  for  the 
initial  regulatory  flexibility  analysis, 
and  no  comments  specifically  addrrased 
that  analysis.  Significant  cost-benefit 
issues  raised  by  commentera  in  response 
to  the  proposing  release  are  discussed 
under  the  Response  to  Comments  and 
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Cost-Benefit  Analysis  sections  of  this 
release,  above. 

X.  Paperwork  Reduction  Act 

The  amendments  and  disclosure 
items  were  submitted  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  ("the  Act")  ^  and 
were  approved  by  the  Office  of 
Management  and  Budget  ("0MB")  in 
accordance  with  the  clearance 
procedures  of  that  Act.  ^  As  Regulation 
S-X,  Regulation  S-K,  and  the  various 
forms  and  rules  that  are  being  amended 
already  possess  0MB  control  numbers, 
new  control  numbers  were  not  assigned 
to  the  collections  of  information  under 
the  amendments.  The  collection  of 
information  requirements  under  these 
amendments  are  mandatory  and 
responses  are  not  coiifidential.  The 
collections  of  information  are  in 
accordance  with  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  control  . 
number. 

Also  in  accordance  with  the 
Paperwoik  Reduction  Act,  the 
Commission  solicited  comment  on  the 
compliance  biudens  associated  with  the 
proposals,  and  received  no  public 
comment  in  response.  Comments  were 
received,  however,  that  addressed  the 
general  costs  and  benefits  associated 
with  the  proposed  amendment  to 
disclosure  Items  305  and  9A.  These 
comments,  and  the  Commission's 
response,  are  discussed  in  the  Response 
to  Comments  and  Cost-Benefit  Analysis 
sections,  above. 

As  part  of  its  submission  to  the  0MB 
under  the  Paperwork  Reduction  Act,  the 
Commission  estimated  that 
approximately  5000  registrants  would 
disclose  quantitative  and  qualitative 
information  imder  Item  305  or  Item  9A. 
In  view  of  the  factors  discussed  in  the 
Cost-Benefit  Analysis  section  and 
elsewhere  in  this  release,  the 
Commission  recognized  that  the  time 
required  to  prepare  these  disclosures 
would  vary  significantly  depending  on, 
among  other  factors,  the  native  of  &e 
registrant's  business,  its  market  risk 
management  activities,  and  other 
applicable  regulatory  requirements.  The 
Commission  originally  estimated  that  it 
would  take,  on  average,  approximately 
40  hours  per  registrant  to  prepare  such 
disclosures. 

Upon  review  of  the  comment  letters, 
the  Commission  continues  to  believe 
that  approximately  5000  registrants  will 
provide  Item  305  and  Item  9A 


••  44  U.&C  3501  etceq. 
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disclosures.  The  Commission  also 
continues  to  believe  that  many  financial 
services  companies  will  not  incur 
additional  expense  because  they  already 
provide  such  disclosures.  In  fact,  for 
some  of  these  companies,  their  costs 
may  go  down  as  less  information  may  be 
disclosed.  In  addition,  a  significant 
number  of  registrants,  because  of  the 
size  or  nature  of  their  businesses,  do  not 
have  a  significant  number  of  derivative 
instruments  or  do  not  have  complex 
instruments.  For  these  companies,  a 
simple  tabular  presentation  of  debt  and 
similar  instruments  may  suffice.  The 
time  and  cost  to  prepare  such 
disclosures  should  not  be  significant. 
For  larger  commercial  corporations, 
however,  the  time  for  preparation  and 
presentation  of  the  required  Item  305  or 
Item  9A  information  may  be  more  than 
the  Commission  initially  anticipated. 
Although  no  commenter  provided 
statistical  or  empirical  information 
about  the  cost  to  gather,  prepare,  and 
disclose  such  information,  several  mid 
to  large  commercial  corporations 
indicated  that  they  believe  they  may 
experience  noticeable  costs  associated 
with  such  disclosures.  As  a  result,  the 
Commission  is  increasing  to  80  hours 
the  estimated  average  hour  biutien  per 
registrant  to  comply  with  Item  305  or 
Item  9A. 

XI.  Codification  Update 

The  "Codification  of  Financial  Report 
PoUcies"  announced  in  Financial 
Reporting  Release  No.  1  (April  15, 1982) 
[47  FR  21028]  is  updated  to: 

1.  Include  a  new  Section  219, 
"Disclosure  of  Accoimting  Policies  for 
Derivative  Financial  Instruments  and 
Derivative  Commodity  Instruments." 

2.  Include  a  new  paragraph  219.01  to 
include  the  text  in  topic  m.A  of  this 
release,  "Discussion  of  Amendments: 
Disclosure  of  Accoimting  Policies  for 
Derivatives." 

3.  Include  a  new  Section  507, 
"Disclosure  of  Quantitative  and 
Quahtative  Information  About  Market 
Risk  Inherent  in  Derivative  Financial 
Instruments,  Other  Financial 
Instruments,  and  Derivative  Commodity 
Instruments." 

4.  Include  a  new  paragraph  507.01  to 
include  the  text  in  topic  II  of  this 
release,  "Iiutiatives  Regarding 
Disclosures  About  Derivatives." 

5.  Include  a  new  paragraph  507.02  to 
include  the  text  in  topic  in.B.  of  this 
release,  "Discussion  of  Amendments: 
Disclosures  of  Quantitative  and 
Qualitative  Information  About  Market 
Risk." 

6.  Include  a  new  paragraph  507.03  to 
include  the  text  in  topic  IV  of  this 


release,  "AppUcability  of 
Amendments." 

7.  Include  a  new  paragraph  507.04  to 
include  the  text  in  topic  V  of  this 
release,  "Disclosure  of  the  Eniects  of 
Derivative  Instruments  on  Reporting 
Financial  Instruments,  Commodity 
Positions,  Firm  Commitments,  and 
Anticipated  Transactions." 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Federal 
Register/Code  of  Federal  R^ulations 
System. 

Statutory  Basis 

The  additions  and  amendments  to  the 
Commission's  rules  and  forms  are 
adopted  piuvuant  to  Sections  7, 10. 19, 
and  27  A  of  the  Securities  Act  of  1933 
and  Sections  12, 13, 14,  2lE,  and  23  of 
the  Securities  Exchange  Act  of  1934. 

List  of  Subjects  in  17  CFR  Parts  210, 
228, 229,  239,  240,  and  249 

Accounting,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  n  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  FINANCIAL 
STATEMENTS,  SECURfTIES  ACT  OF 
1933.  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1040,  AND 
ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  general  authority  citation  for 
Part  210  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h,  77j,  778, 
772-2,  77aa(25),  77aa(26),  78/,  78in.  78n. 
78o(d).  78U-5.  78w(a),  7Sll[d],  79e{b),  79j(a), 
79n.  79t(a).  80a-8,  80a-20,  80a-29,  80a-30, 
80a-37a,  unless  othervirise  noted. 

2.  By  amending  210.4-08  by  adding 
paragraph  (n)  to  read  as  follows: 

1210.4-06   Qaneral  ndas  to  financial 


(n)  Accounting  policies  for  certain 
derivative  instruments.  Disclosures 
regarding  accounting  policies  shall 
include  descriptions  of  the  accounting 
poUcies  used  for  derivative  financial 
instruments  and  derivative  commodity 
instruments  and  the  methods  of 
applying  those  policies  that  materially 
a^ct  the  determination  of  financial 
position,  cash  flows,  or  results  of 
operation.  This  description  shall 
include,  to  the  extent  material,  each  of 
the  following  items: 
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(1)  A  discussion  of  each  method  used 
to  account  for  derivative  financial 
instruments  and  derivative  commodity 
instruments; 

(2)  The  types  of  derivative  financial 
instruments  and  derivative  commodity 
instruments  accounted  for  under  each 
method;  (3)  The  criteria  required  to  be 
met  for  each  accounting  method  used, 
including  a  discussion  of  the  criteria 
required  to  be  met  for  hedge  or  deferral 
accounting  and  accrual  or  settlement 
accounting  [e.g..  whether  and  how  risk 
reduction,  correlation,  designation,  and 
efliBctiveness  tests  are  applied); 

(4)  The  accounting  method  used  if  the 
criteria  specified  in  paragraph  (n)(3)  of 
this  section  are  not  met; 

(5)  The  method  used  to  account  for 
terminations  of  derivatives  designated 
as  hedges  or  derivatives  used  to  affiect 
directly  or  indirectly  the  terms,  fair 
values,  or  cash  flows  of  a  designated 
item; 

(6)  The  method  used  to  account  for 
derivatives  when  the  designated  item 
matures,  is  sold,  is  extinguished,  or  is 
terminated.  In  addition,  the  method 
used  to  account  for  derivatives 
designated  to  an  anticipated  transaction, 
when  the  anticipated  transaction  is  no 
longer  likely  to  occur;  and 

(7)  Where  and  when  derivative 
financial  instruments  and  derivative 
commodity  instruments,  and  their 
related  gains  and  losses,  are  reported  in 
the  statements  of  Hnancial  position, 
cash  flows,  and  results  of  operations. 

Instructions  to  Para^aph  (n) 

1.  For  purposes  of  this  paragraph  (n), 
derivative  financial  instruments  and 
derivative  conunodity  instruments 
(collectively  referred  to  as  "derivatives")  are 
defined  as  follows: 

(i)  Derivative  financial  instruments  have 
the  same  meaning  as  defined  by  generally 
accepted  accounting  principles  (see,  e.g., 
Financial  Accounting  Standards  Board 
("FASB"),  Statement  of  Financial 
Accounting  Standards  No.  119.  "Disclosure 
about  Derivative  Financimljnstruments  and 
Fair  Value  of  Financial  Instruments."  {"FAS 
119")  paragraphs  5-7.  (October  1994)),  and 
include  futures,  forwards,  swaps,  options, 
and  other  financial  instruments  with  similar 
characteristics. 

(ii)  Derivative  commodity  instruments 
include,  to  the  extent  such  instruments  are 
not  derivative  financial  instnunents, 
commodity  futures,  conunodity  forwards, 
commodity  swaps,  commodity  options,  and 
other  commodity  instruments  with  similar 
characteristics  that  are  permitted  by  contract 
or  business  custom  to  be  settled  in  cash  or 
with  another  financial  instrument.  For 
purposes  of  this  paragraph,  settlement  in 
cash  includes  settlement  in  cash  of  the  net 
change  in  value  of  the  derivative  commodity 
instrument  (e.^.,  net  cash  settlement  based  on 
changes  in  the  price  of  the  underlying 
commodity). 


2.  For  purposes  of  paragraphs  (nK2),  (nM3), 
(nX4),  and  (nK7).  the  requireid  disclosures 
should  address  separately  derivatives  entered 
into  for  trading  purposes  and  derivatives 
entered  into  for  purposes  other  than  trading. 
For  purp)oses  of  this  paragraph,  trading 
purposes  has  the  same  meaning  as  defined  by 
generally  accepted  accounting  principles 
(see,  e.g.,  FAS  119,  paragraph  9a  (October 
1994)). 

3.  For  purposes  of  paragraph  (n)(6), 
anticipated  transactions  means  transactions 
(other  than  transactions  involving  existing 
assets  or  liabilities  or  transactions 
necessitated  by  existing  firm  commitments) 
an  enterprise  expects,  but  is  not  obligated,  to 
carry  out  in  the  normal  course  of  business 
(see,  e.g.,  FASB.  Statement  of  Financial 
Accounting  Standards  No.  80.  "Accounting 
for  Futures  Contracts,"  paragraph  9,  (August 
1984)). 

4.  Registrants  should  provide  disclosures 
required  under  paragraph  (n)  in  filings  with 
the  Commission  that  include  financial 
statements  of  fiscal  periods  ending  after  June 
15, 1997. 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

3.  Tlie  general  authority  citation  for 
Fart  228  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h,  77). 
77k,  77s,  77Z-2,  77aa(25).  77aa(26),  77ddd. 
77eee,  77ggg,  77hhh,  77j)j,  77nnn,  77sss,  78/, 
78m,  78n,  78u-5,  78o,  78w,  78//,  80a-8,  80a- 
29. 80a-30,  80a-37,  80b-ll.  unless  otherwise 
noted. 

4.  By  amending  §  228.10  by  adding 
paragraph  (g)  to  read  as  follows: 

f22S.10    ptMn  10)  Qenaral. 

(g)  Quantitative  and  qualitative 
disclosures  about  market  risk.  The  safe 
harbor  provision  included  in  paragraph 
(d)  of  Item  305  of  Regulation  S-K 
(§  22g.305(d)  of  this  chapter)  shall  apply 
to  information  required  by  Item  305  of 
Regulation  S-K  (§  229.305  of  this 
chapter)  that  is  voliutarily  provided  by 
or  on  behalf  of  a  small  business  issuer 
as  defined  in  Rule  12b-2  of  the 
Exchange  Act. 

Nate  !•  paragraiph  (g):  Such  small  business 
issuers  are  not  required  to  provide  the 
information  required  by  Item  305  of 
Regulation  S-K. 

5.  By  amending  §  228.310  by  revising 
the  first  sentence  of  Note  2  to  read  as 
follows: 

f  228.310    (llMiiSIOIFInanciaiSMMnants. 

Notes— 1.  *  •  *. 

2.  Regulation  S-X  (17  CFR  210.1 
through  210.12)  Form  and  Content  of 
and  Requirements,  for  Financial 
Statements  shdl  not  apply  to  the 
preparation  of  such  financial 
statements,  except  that  the  report  and 
qualifications  of  the  independent 


accountant  shall  comply  With  the 
requirements  of  Article  2  of  Regulation 
S-X  (17  CFR  210.2),  Articles  3-19  and 
3-20  (17  CFR  210.3-19  and  210.3-20) 
shall  apply  to  financial  statements  of 
foreign  private  issuers,  the  description 
of  accoimting  policies  shall  comply 
with  Article  4-08(n)  of  Regulation  S-X 
(17  CFR  210.4-O8(n)),  and  small 
business  issuers  engaged  in  oil  and  gas 
producing  activities  s^all  follow  the 
financial  accounting  and  reporting 
standards  specified  in  Article  4-10  of 
Regulation  S-X  (17  CFR  210.4-10)  with 
respect  to  such  activities.  *  *  * 


PART229-STANDARD 
INSTRUCTIONS  FOR  FIUNQ  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1034 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

■  6;  The  general  authority  citation  for 
Part  229  is  revised  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77e,  77f,  77g.  77h,  77j, 
77k,  77s.  77Z-2,  77aa(25),  77aa(26),  77ddd, 
77eee,  77ggg,  77hhh,  77iii,  77jjj,  77nnn, 
77SSS,  78c.  78i,  78j,  78/,  78m.  78n,  78o,  78u- 
5,  78w,  78//(d),  79e.  79n,  79t,  80a-8,  80a-29, 
80a-30,  80a-37, 80b-ll,  unless  otherwise 
noted. 

7.  By  adding  §229.305  to  read  as 
follows: 

1229.305    (ttwn306)CtuaiiW>tlv*and 
q«ialiMhra  disctosurM  about  martwt  rtek. 

(a)  C^antitative  information  about 
market  risk.  (1)  Registrants  shall 
provide,  in  their  reporting  currency, 
quantitative  information  about  market 
risk  as  of  tbe  end  of  the  latest  fiscal  year, 
in  accordance  with  one  of  the  following 
three  disclosure  alternatives.  In 
preparing  this  quantitative  information, 
registrants  shall  categorize  market  risk 
sensitive  instruments  into  instruments 
entered  into  for  trading  purposes  and 
instnunents  entered  into  for  purposes 
other  than  trading  purposes.  Within 
both  the  trading  and  other  than  trading 
portf(^ios,  separate  quantitative 
information  shall  be  presented,  to  the 
extent  material,  for  each  market  risk 
exposure  category  (i.e.,  interest  rate  risk, 
foreign  currency  exchange  rate  risk, 
commodity  price  risk,  and  other 
relevant  market  risks,  such  as  equity 
price  risk).  A  registrant  may  use  one  of 
the  three  alternatives  set  forth  in  this 
section  for  all  of  the  required 
quantitative  disclosures  about  mariiet 
risk.  A  registrant  also  may  choose,  bom 
among  the  three  alternatives,  one 
disclosure  alternative  for  market  risk 
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sensitive  instruments  entered  into  for 
trading  piirposes  and  another  disclosure 
alternative  for  market  risk  sensitive 
instruments  entered  into  for  other  than 
trading  purposes.  Alternatively,  a 
registrant  may  choose  any  disclosure 
alternative,  fin>m  among  Uie  three 
alternatives,  for  each  risk  exposure 
category  within  the  trading  and  other 
than  trading  portfolios.  The  three 
disclosiue  alternatives  are: 

(i)(A)(I)  Tabular  presentation  of 
information  related  to  market  risk 
sensitive  instruments;  such  information 
shall  include  fair  values  of  the  market 
risk  sensitive  instruments  and  contract 
terms  sufficient  to  determine  future  cash 
flows  from  those  instruments, 
categorized  by  expected  maturity  dates. 

(ij  Tabular  information  relating  to 
contract  terms  shall  allow  readers  of  the 
table  to  determine  expected  cash  flows 
from  the  market  risk  sensitive 
instruments  for  each  of  the  next  five 
years.  Comparable  tabular  information 
for  any  remaining  years  shall  be 
displayed  as.an  ag^egate  amount. 

(3)  Within  each  risk  exposure 
category,  the  market  risk  sensitive 
instruments  shall  be  grouped  based  on 
common  characteristics.  Within  the 
foreign  currency  exchange  rate  risk 
category,  the  market  risk  sensitive 
instruments  shall  be  grouped  by 
functional  currency  and  within  the 
commodity  price  risk  category,  the 
market  risk  sensitive  instruments  shall 
be  grouped  by  type  of  commodity. 

(4)  See  the  Appendix  to  this  Item  for 
a  suggested  format  for  presentation  of 
this  information;  and 

(B)  Registrants  shall  provide  a 
description  of  the  contents  of  the  table 
and  any  related  assumptions  necessary 
to  understand  the  disclosiu^s  required 
under  paragraph  (a)(l)(i)(A)  of  this  Item 
305;  or 

(ii)(A)  Sensitivity  analysis  disclosures 
that  express  the  potential  Iqss  in  future 
earnings,  fair  values,  or  cash  flows  of 
maiicet  risk  sensitive  instruments 
resulting  from  one  or  more  selected 
hypothetical  changes  in  interest  rates, 
foreign  currency  exchange  rates, 
commodity  prices,  and  other  relevant 
maritet  rates  or  prices  over  a  selected 
period  of  time.  The  magnitude  of 
selected  hjrpothetical  changes  in  rates  or 
prices  may  differ  among  and  within 
market  risk  exposure  categories;  and 

(B)  Registrants  shall  provide  a 
description  of  the  model,  assumptions, 
and  parameters,  which  are  necessary  to 
understand  the  disclosures  required 
under  paragraph  (a)(l)(ii)(A)  of  this  Item 
305;  or 

(iii)(A)  Value  at  risk  disclosures  that 
express  the  potential  loss  in  future 
earnings,  fair  values,  or  cash  flows  of 


market  risk  sensitive  instnunents  over  a 
selected  period  of  time,  with  a  selected 
likelihood  of  occiurence,  from  changes 
in  interest  rates,  foreign  currency 
exchange  rates,  commodity  prices,  and 
other  relevant  market  rates  or  prices; 

(B)(1)  For  each  category  for  which 
value  at  risk  disclosures  are  required 
under  paragraph  (a)(l)(iii)(A)  of  this 
Item  305,  provide  either. 

(j)  The  average,  high  and  low 
amounts,  or  the  distribution  of  the  value 
at  risk  amounts  for  the  reporting  period; 
or 

(i7)  The  average,  high  and  low 
amounts,  or  the  distribution  of  actiial 
changes  in  bir  values,  earnings,  or  cash 
flows  from  the  market  risk  sensitive 
instruments  occurring  during  the 
reporting  period;  or 

\iii)  The  percentage  or  number  of 
times  the  actual  changes  in  fair  values, 
earnings,  or  cash  flows  from  the  market 
risk  sensitive  instruments  exceeded  the 
value  at  risk  amoimts  diuing  the 
reporting  period; 

\2)  Information  required  under 
paragraph  (a)(l)(iii)(B)(})  of  this  Item 
305  is  not  required  for  the  first  fiscal 
year  end  in  which  a  registrant  must 
present  Item  305  information;  and 

(C)  Registrants  shall  provide  a 
description  of  the  model,  assumptions, 
and  parameters,  which  are  necessary  to 
understand  the  disclosures  required 
under  paragraphs  (a)(l)(iii)(A)  and  (B)  of 
this  hem  305. 

(2)  Registrants  shall  discuss  material 
limitations  that  cause  the  information 
required  imder  paragraph  (a)(1)  of  this 
Item  305  not  to  reflect  frilly  the  net 
market  risk  exposures  of  the  entity.  This 
discussion  shall  include  summarized 
descriptions  of  instnunents,  positions, 
and  transactions  omitted  from  the 
quantitative  maritet  risk  disclosure 
information  or  the  features  of 
instruments,  positions,  and  transactions 
that  are  included,  but  not  reflected  fully 
in  the  quantitative  market  risk 
disclosiue  information. 

(3)  Registrants  shall  present 
summarized  market  risk  information  for 
the  preceding  fiscal  year.  In  addition, 
registrants  shall  discuss  the  reasons  for 
material  quantitative  changes  in  market 
risk  exposures  between  the  current  and 
preceding  fiscal  years.  Information 
required  by  this  paragraph  (a)(3), 
however,  is  not  required  if  disclosure  is 
not  required  under  paragraph  (a)(1)  of 
this  Item  305  for  the  current  fiscal  year. 
Information  required  by  this  paragraph 
(a)(3)  is  not  required  for  the  first  fiscal 
year  end  in  which  a  registrant  must 
present  Item  305  information. 

(4)  If  registrants  change  disclosiue 
alternatives  or  key  model 
characteristics,  assumptions,  and 


parameters  used  in  providing 
quantitative  information  about  market 
risk  (e.g..  changing  frx>m  tabular 
presentation  to  value  at  risk,  changing   . 
the  scope  of  instruments  included  in  the 
model,  or  changing  the  definition  of  loss 
from  fiair  values  to  earnings),  and  if  the 
effects  of  any  such  change  is  material, 
the  registrant  shall: 

(i)  Explain  the  reasons  for  the  change: 
and 

(ii)  Either  provide  summarized 
comparable  information,  under  the  new 
disclosure  method,  for  the  year 
preceding  the  current  year  or,  in 
addition  to  providing  disclosure  for  the 
current  year  under  the  new  method, 
provide  disclosures  for  the  current  year 
and  preceding  fiscal  year  under  the 
method  used  in  the  preceding  year. 

Instructions  to  Paragraph  30S(a) 

1.  Under  paragraph  305(aMl): 

A.  For  each  market  risk  exposure  category 
within  the  trading  and  other  than  trading 
portfolios,  registrants  may  re(x>rt  the  average, 
high,  and  low  sensitivity  analysis  or  value  at 
risk  amounts  for  the  reporting  period,  as  an 
alternative  to  reporting  year-end  amounts. 

B.  In  determining  the  average,  high,  and 
low  amounts  for  the  fiscal  year  under 
instruction  l.A.  of  the  Instructions  to 
Paragraph  305(a),  registrants  should  use 
sensitivity  analysis  or  value  at  risk  amounts 
relating  to  at  least  four  equal  time  periods 
throughout  the  reporting  period  (e.g.,  four 
quarter-end  amoimts,  12  month-end 
amounts,  m  52  week-end  amounts). 

C  Functional  currency  means  functional 
currency  as  defined  by  generally  accepted 
accounting  principles  (see,  e.g.,  FASB, 
Statement  of  Financial  Accounting 
Standards  No.  52,  "Foreign  Currency 
Trans/otjon",  ("FAS  52")  paragraph  20 
(December  1981)). 

D.  Registrants  using  the  sensitivity  analysis 
and  value  at  risk  disclosure  alternatives  are 
encouraged,  but  not  required,  to  provide 
quantitative  amounts  that  reflect  the 
aggregate  market  risk  inherent  in  the  trading 
and  other  than  trading  portfolios. 

2.  Under  paragraph  305(a)(l)(i): 

A.  Examples  of  contract  terms  sufficient  to 
determine  future  cash  flows  from  market  risk 
sensitive  instruments  indude,  but  are  not 
limited  to: 

i.  Debt  instruments — principal  amounts 
and  weighted  average  effective  interest  rates; 

ii.  Forwards  and  futures — contract  amounts 
and  weighted  average  settlement  prices; 

iii.  Options— contract  amounts  and 
weighted  average  strike  prices; 

iv.  Swaps — notional  amounts,  weighted 
average  pay  rates  or  prices,  and  weighted 
average  receive  rates  or  prices;  and 

V.  Complex  instruments — likely  to  be  a 
combination  of  the  contract  terms  presented 
in  2.A.i.  through  iv.  of  this  Instruction; 

B.  When  grouping  based  on  common 
characteristics,  instruments  should  be 
categorized,  at  a  minimum,  by  the  following 
characteristics,  when  material: 

i.  Fixed  rate  or  variable  rate  assets  or 
liabilities; 
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iL  Long  or  short  forwards  and  futures; 

iii.  Written  or  purchased  put  or  call 
options  with  similar  strike  prices; 

iv.  Receive  fixed  and  pay  variable  swaps, 
receive  variable  and  pay  fixed  swaps,  and 
receive  variable  and  pay  variable  swaps; 

V.  The  currency  in  which  the  instruments' 
cash  flows  are  denominated; 

vi.  Financial  instruments  tor  which  foreign 
currency  transaction  gains  and  losses  are 
reported  in  the  same  manner  as  translation 
adjustments  under  generally  accepted 
accounting  principles  (see,  e.g.,  FAS  52 
paragraph  20  (December  1981));  and 

vii.  Derivatives  used  to  manage  risks 
inherent  in  anticipated  transactions; 

C  Registrants  may  aggregate  information 
regarding  functional  currencies  that  are 
economically  related,  managed  together  for 
internal  risk  management  purposes,  and  have 
statistical  correlations  of  greater  than  75% 
over  each  of  the  past  three  years; 

D.  Market  risk  sensitive  instruments  that 
are  exposed  to  rate  or  price  changes  in  more 
than  one  market  risk  exposure  category 
should  be  presented  within  the  tabular 
information  for  each  of  the  risk  exposuire 
categories  to  which  those  instruments  are 
exposed; 

E.  If  a  currency  swap  (see,  e.g.,  FAS  52 
Appendix  E  for  a  definition  of  currency 
swrap)  eliminates  all  foreign  currency 
exposures  in  the  cash  flows  of  a  foreign 
currency  denominated  debt  instrument, 
neither  the  currency  swap  nor  the  foreign 
currency  denominated  debt  instrument  are 
required  to  be  disclosed  in  the  foreign 
currency  risk  exposure  category.  However, 
both  the  currency  swap  and  the  foreign 
currency  denominated  debt  instrument 
should  be  disclosed  in  the  interest  rate  risk 
exposure  category;  and 

F.  The  contents  of  the  table  and  related 
assumptions  that  should  be  described 
include,  but  are  not  limited  to: 

i.  The  different  amounts  reported  in  the 
table  for  various  categories  of  the  market  risk 
sensitive  instruments  (e.g.,  principal  amounts 
for  debt,  notional  amounts  for  swaps,  and 
contract  amounts  for  options  and  futures); 

ii.  The  different  types  of  reported  market 
rates  or  prices  {e.g.,  contractual  rates  or 
prices,  spot  rates  or  prices,  forward  rates  or 
prices);  and 

iii.  Key  prepayment  or  reinvestment 
assumptions  relating  to  the  timing  of 
reported  amounts. 

3.  Under  paragraph  305(a)(l)(ii): 

A.  Registrants  should  select  hypothetical 
changes  in  market  rates  or  prices  that  are 
expected  to  reflect  reasonably  possible  near- 
term  changes  in  those  rates  and  prices.  In  this 
regard,  absent  economic  justification  for  the 
selection  of  a  different  amoimt,  registrants 
should  use  changes  that  are  not  less  than  10 
percent  of  end  of  period  market  rates  or 
prices; 

B.  For  purposes  of  instruction  3.  A.  of  the 
Instructions  to  Paragraph  305(a),  the  term 
reasonably  possible  has  the  same  meaning  as 
defined  by  generally  accepted  accounting 
principles  (see.  e.g.,  FASB,  Statement  of 
Financial  Accounting  Standards  No.  5, 
"Accounting  for  Contingencies,"  ("FAS  5") 
paragraph  3  (March  1975)); 

Q  For  purposes  of  instruction  3.A.  of  the 
Instructions  to  Paragraph  305(a),  the  term 


near  term  means  a  period  of  time  going 
forward  up  to  one  year  from  the  date  of  the 
financial  statements  (see  generally  AICPA, 
Statement  of  Position  94-6,  "Disclosure  of 
Certain  Significant  Risks  and  Uncertainties," 
("SOP  94-6")  at  paragraph  7  (December  30. 
1994)); 

D.  Market  risk  sensitive  instruments  that 
are  exposed  to  rate  or  price  changes  in  more 
than  one  market  risk  exposure  category 
should  be  included  in  the  sensitivity  analysis 
disclosures  for  each  market  risk  category  to 
which  those  instruments  are  exposed; 

E.  Registrants  %irith  multiple  foreign 
currency  exchange  rate  exposures  should 
prepare  foreign  currency  sensitivity  analysis 
disclosures  that  measure  the  aggregate 
sensitivity  to  changes  in  all  foreign  currency 
exchange  rate  exposures,  including  the 
effects  of  changes  in  both  transactional 
ciurency/functionai  currency  exchange  rate 
exposures  and  functional  currency/reporting 
currency  exchange  rate  exposures.  For 
example,  assume  a  French  division  of  a 
registrant  presenting  its  financial  statements 
in  U.S.  dollars  (SUS)  invests  in  a 
deutschmark(DM)-denominated  debt 
security.  In  these  circumstances,  the  SUS  is 
the  reporting  currency  and  the  DM  is  the 
transactional  ciurency.  In  addition,  asstmie 
this  division  determines  that  the  French 
franc  (FF)  is  its  fimctional  currency 
according  to  FAS  52.  In  preparing  the  foreign 
currency  sensitivity  analysis  disclosiu«s,  this 
registrant  should  repori  the  aggregate 
potential  loss  from  hypothetical  changes  in 
both  the  DM/FF  exchange  rate  exposure  and 
the  FF/SUS  exchange  rate  exposuire;  and 

F.  Model,  assumptions,  and  parameters 
that  should  be  described  include,  but  are  not 
limited  to,  how  loss  is  defined  by  the  model 
(e.g.,  loss  in  earnings,  fair  values,  or  cash 
flows),  a  general  description  of  the  modeling 
technique  (e.g.,  duration  modeling,  modeling 
that  measures  the  change  in  net  present 
values  arising  from  selected  hypothetical 
changes  in  market  rates  or  prices,  and  a 
description  as  to  how  optionality  is 
addressed  by  the  model),  the  types  of 
instruments  covered  by  the  model  {e.g., 
derivative  financial  instruments,  other 
financial  instruments,  derivative  commodity 
instruments,  and  whether  other  instruments 
are  included  voluntarily,  such  as  certain 
conunodity  instruments  and  positions,  cash 
flows  from  anticipated  transactions,  and 
certain  financial  instruments  excluded  under 
instruction  3.Cii.  of  the  General  Instructions 
to  Paragraphs  305(a)  and  305(b)),  and  other 
relevant  information  about  the  model's 
assumptions  and  parameters,  (e.g..  the 
magnitude  and  timing  of  selected 
hypothetical  changes  in  market  rates  or 
prices  used,  the  method  by  which  discount 
rates  are  determined,  and  key  prepayment  or 
reinvestment  assumptions). 

4.  Under  paragraph  305(a)(lMiii): 
A-  The  confidence  intervals  selected 
should  reflect  reasonably  possible  near-term 
changes  in  market  rates  and  prices.  In  this 
regard,  absent  economic  justification  for  the 
selection  of  different  confidence  intervals, 
registrants  should  use  intervals  that  are  95 
percent  or  higher; 

B.  For  purposes  of  instruction  4.  A.  of  the 
Instructions  to  Paragraph  305(a),  the  term 


reasonably  possible  has  the  same  meaning  as 
defined  by  generally  accepted  accotmting 
principles  (see.  e.g.,  FAS  5.  paragraph  3 
(March  1975)); 

C  For  purposes  of  instruction  4.A.  of  the 
Instructions  to  Paragraphs  305(a),  the  term 
near  term  means  a  period  of  time  going 
forward  up  to  one  year  bom  the  date  of  tho 
financial  statements  (see  generally  SOP  94- 
6.  at  paragraph  7  (December  30. 1994)); 

D.  Registrants  with  multiple  foreign 
currency  exchange  rate  exposures  should 
prepare  foreign  currency  value  at  risk 
analysis  disclosures  that  measure  the 
aggregate  sensitivity  to  changes  in  all  foreign 
currency  exchange  rate  exposures,  including 
the  aggregate  effects  of  changes  in  both 
transactional  currency/fonctional  currency 
exchange  rate  exposures  and  functional 
currency/reporting  ourency  exchange  rate 
exposures.  For  example,  assume  a  Franch 
division  of  a  registrant  presenting  its 
financial  statements  in  U.S.  doUvs  (SUS) 
invests  in  a  deutschmark(DM)-denominated 
debt  security.  In  these  drcimistances,  the 
SUS  is  the  reporting  currency  and  the  DM  is 
the  transactional  currency.  In  addition, 
assume  this  division  determines  that  the 
French  franc  (FF)  is  its  fimctional  currency 
according  to  FAS  52.  In  preparing  the  foreign 
currency  value  at  risk  disclosures,  this 
r^istrant  should  report  the  aggregate 
potential  loss  from  hypothetical  changes  in 
both  the  DM/FF  exclumge  rate  exposure  and 
the  FF/SUS  exchange  rate  exposure;  and 

E.  Model,  assiunptions,  and  parameters 
that  should  be  described  include,  but  are  not 
limited  to,  how  loss  is  defined  by  the  model 
(e.g.,  loss  in  earnings,  fair  values,  or  cash     * 
flows),  the  type  of  model  used  {e.g.,  variance/ 
oovariance.  historical  simulation,  or  Monte 
Carlo  simulation  and  a  description  as  to  how 
optionality  is  addressed  by  the  model),  the 
types  of  instruments  covered  by  the  model 
[e.g.,  derivative  financial  instruments,  other 
financial  instruments,  derivative  commodity 
instruments,  and  whether  other  instruments 
are  included  voluntarily,  such  as  certain 
commodity  instruments  and  positions,  cash 
flows  from  anticipated  transactions,  and 
certain  financial  instruments  excluded  under 
instruction  3.Cii.  of  the  General  Instructions 
to  Paragraphs  305(a)  and  305(b)),  and  other 
relevant  information  about  the  model's 
assimiptions  and  parameters,  (e.g.,  holding 
periods,  confidence  intervals,  and,  when 
appropriate,  the  methods  used  for  aggregating 
value  at  risk  amounts  across  market  risk 
exposure  categories,  such  as  by  assimiing 
perfect  positive  correlation,  independence,  or 
actual  observed  correlation). 

5.  Under  paragraph  305(a)(2),  limitations 
that  should  be  considered  include,  but  are 
not  limited  to: 

A.  The  exclusion  of  certain  market  risk 
sensitive  instruments,  positions,  and 
transactions  fitim  the  disclosures  required 
under  paragraph  305(a)(1)  [e.g.,  derivative 
commodity  instruments  not  permitted  by 
contract  or  business  custom  to  be  settled  in 
cash  or  with  another  financial  instrument, 
commodity  positions,  cash  flows  from 
anticipated  transactions,  and  certain 
financial  instruments  excluded  under 
instruction  3.Cii.  of  the  General  Instructions 
to  Paragraphs  305(a)  and  305(b)).  Failure  to 
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include  such  instruments,  positions,  and 
transactions  in  preparing  the  disclosures 
under  paragraph  305(a)(1)  may  be  a 
limitation  because  the  resulting  disclosures 
may  not  fully  reflect  the  net  market  risk  of 
a  registrant;  and 

B.  The  ability  of  disclosures  required  under 
paragraph  305(a)(1)  to  reflect  fully  the  market 
risk  that  may  be  inherent  in  instruments  with 
levmage,  option,  or  prepayment  features  (e.^., 
options,  including  written  options, 
structured  notes,  collateralized  mortgage 
obligations,  leveraged  swaps,  and  options 
embedded  in  swaps). 

(b)  Qualitative  information  about 
market  risk.  (1)  To  the  extent  material, 
describe: 

(i)  The  registrant's  primary  market 
risk  exposures; 

(ii)  How  those  exposures  are 
managed.  Such  descriptions  shall 
include',  but  not  be  limited  to,  a 
discussion  of  the  objectives,  general 
strategies,  and  instruments,  if  any,  used 
to  manage  those  exposures;  and 

(iii)  Changes  in  either  the  registrant's 
primary  market  risk  exposiues  or  how 
those  exposures  are  managed,  when 
compared  to  what  was  in  effect  diuing 
the  most  recently  completed  fiscal  year 
and  what  is  known  or  expected  to  be  in 
effiect  in  future  reporting  periods. 

(2)  Qualitative  information  about 
mari^  risk  shall  be  presented 
separately  for  mari»t  risk  sensitive 
instruments  entered  into  for  trading 
piuposes  and  those  entered  into  for 
purposes  other  than  trading. 

Instructions  to  Pamgmph  305(b) 

1 .  For  purposes  of  disclosure  under 
paragraph  30S(b),  primary  market  risk 
exposures  means: 

A.  The  following  categories  of  market  risk: 
interest  rate  risk,  foreign  currency  exchange 
rate  risk,  commodity  price  risk,  and  other 
relevant  market  rate  or  price  risks  (e.^., 
equity  price  risk);  and 

B.  Within  each  of  these  categories,  the 
particular  markets  that  present  the  primary 
risk  of  loss  to  the  registrant.  For  example,  if 

a  registrant  has  a  material  exposure  to  foreign 
currency  exchange  rate  risk  and,  within  this 
cat^ory  of  market  risk,  is  most  vulnerable  to 
changes  in  dollar/yen,  dollar/pound,  and 
dollar/peso  exchange  rates,  the  registrant 
should  disclose  those  exposures.  Similarly,  if 
a  registrant  has  a  material  exposure  to 
interest  rate  risk  and,  within  this  cat^ory  of 
market  risk,  is  most  vulnerable  to  changes  in 
short-term  U.S.  prime  interest  rates,  it  should 
disclose  the  existence  of  that  exposure. 

2.  For  purposes  of  disclosure  imder 
paragraph  305(b),  registrants  should  describe 
primary  market  risk  exposures  that  exist  as 
of  the  end  of  the  latest  fiscal  year,  and  how 
those  exposures  are  managed. 

General  Instructions  to  Paragraphs  3051a) 
and30S(b) 

1.  The  disclosures  called  for  by  paragraphs 
305(a)  and  305(b)  are  intended  to  clarify  the 
registrant's  exposures  to  market  risk    . 


associated  with  activities  in  derivative 
financial  instnmients,  other  financial 
instruments,  and  derivative  conunodity 
instruments. 

2.  In  preparing  the  disclosures  under 
paragraphs  305(a)  and  305(b),  registrants  are 
required  to  include  derivative  financial 
instruments,  other  financial  instruments,  and 
derivative  commodity  instruments. 

3.  For  purposes  of  paragraphs  305(a)  and 
305(b),  derivative  financial  instruments, 
other  financial  instruments,  and  derivative 
commodity  instruments  (collectively  referred 
to  as  "market  risk  sensitive  instruments")  are 
defined  as  follows: 

A.  Derivative  financial  instruments  has  the 
same  meaning  as  defined  by  generally 
accepted  accounting  principles  (see,  e.g., 
FASB,  Statement  of  Financial  Accounting 
Standards  No.  119.  "Disclosure  about 
Derivative  Financial  Instruments  and  Fair 
Value  of  Financial  Instruments,"  ("FAS 
119")  paragraphs  5-7  (October  1994)),  and 
includes  futures,  forwards,  swaps,  options, 
and  other  financial  instruments  with  similar 
characteristics; 

B.  Other  financml  instruments  means  all 
financial  instruments  as  defined  by  generally 
accepted  accounting  principles  for  which'bir 
value  disclosures  are  required  (see,  e.g., 
FASB,  Statement  of  Financial  Accounting 
Standards  No.  107,  "Disclosures  about  Fair 
Value  of  Financial  Instruments,"  ("FAS 
107")  paragraphs  3  and  8  (December  1991)), 
except  for  derivative  financial  instruments, 
as  defined  above; 

Ci.  Other  financial  instruments  include, 
but  are  not  limited  to,  trade  accounts 
receivable,  investments,  loans,  structured 
notes,  mortgage-backed  securities,  trade 
accounts  payable,  ini.jxed  debt  instrtiments, 
interest-only  and  principal-only  obligations, 
deposits,  and  other  debt  obligations; 

ii.  Other  financial  instnunents  exclude 
employera'  and  plans'  obligations  for  pension 
and  other  post-retirement  benefits, 
substantively  extinguished  debt,  insurance 
contracts,  lease  contracts,  warranty 
obligations  and  rights,  unconditional 
purchase  obligations,  investments  accounted 
for  uinder  the  equity  method,  minority 
interests  in  consolidated  enterprises,  and 
equity  instruments  issued  by  the  registrant 
and  classified  in  stockholders'  equity  in  the 
statement  of  financial  position  (see,  e.g.,  FAS 
107,  paragraph  8  (December  1991)).  Fa- 
purposes  of  this  item,  trade  accounts 
receivable  and  trade  accounts  payable  need 
not  be  considered  other  financial  instruments 
when  their  carrying  amounts  approximate 
fair  value:  and 

D.  Derivative  commodity  instruments 
include,  to  the  extent  such  instruments  are 
not  derivative  financial  instruments, 
commodity  futures,  commodity  forwards, 
commodity  swaps,  commodity  options,  and 
other  commodity  instruments  with  similar 
characteristics  that  are  permitted  by  contract 
or  business  custom  to  be  settled  in  cash  or 
with  another  financial  instrument.  For 
purposes  of  this  paragraph,  settlement  in 
cash  includes  settlement  in  cash  of  the  net 
change  in  value  of  the  derivative  commodity 
instrument  {e.g.,  net  cash  settlement  based  on 
changes  in  the  price  of  the  underlying 
commodity). 


4.A.  In  addition  to  providing  required 
disclosures  for  the  maricet  risk  sensitive 
instruments  defined  in  instruction  2.  of  the 
General  Instructions  to  Paragraphs  305(a)  and 
305(b),  registrants  are  encouragied  to  include 
other  market  risk  sensitive  instruments, 
positions,  and  transactions  within  the 
disclosures  required  under  paragraphs  305(a) 
and  305(b).  Such  instruments,  positions,  and 
transactions  might  include  commodity 
positions,  derivative  commodity  instruments 
that  are  not  permitted  by  contract  or  business 
custom  to  be  settled  in  cash  or  with  another 
financial  instnmient,  cash  flows  from 
anticipated  transactions,  and  certain 
financial  instruments  excluded  under 
instruction  3.C.ii.  of  the  General  Instruction* 
to  Paragraphs  305(a)  and  305(b). 

B.  Registrants  that  voluntarily  include 
other  market  risk  sensitive  instruments, 
positions  and  transactions  within  their 
quantitative  disclosures  about  market  risk 
under  the  sensitivity  analysis  or  value  at  risk 
disclosure  alternatives  are  not  required  to 
provide  separate  market  risk  disclosures  for 
any  voluntarily  selected  instruments, 
positions,  or  transactions.  Instead,  registrants 
selecting  the  sensitivity  analysis  and  value  at 
risk  disclosure  alternatives  are  permitted  to 
present  comprehensive  market  risk 
disclosures,  which  reflect  the  combined 
market  risk  exposures  inherent  in  both  the 
required  and  any  voluntarily  selected 
instruments,  position,  or  transactions. 
Registrants  that  choose  the  tabular 
presentation  disclosure  alternative  should 
present  voluntarily  selected  instruments, 
positions,  or  transactions  in  a  manner 
consistent  with  the  requirements  in  Item 
305(a)  for  market  risk  sensitive  instruments. 

C  If  a  registrant  elects  to  include 
voluntarily  a  particular  type  of  instrument, 
position,  or  transaction  in  their  quantitative 
disclosures  about  market  risk,  that  registrant 
should  include  all.  rather  than  some,  of  those 
instruments,  positions,  or  transactions  within 
those  disclosures.  For  example,  if  a  registrant 
holds  in  inventory  a  particular  type  of 
commodity  position  and  elects  to  include 
that  commodity  position  within  their  market 
risk  disclosures,  the  registrant  should  include 
the  entire  commodity  position,  rather  than 
only  a  portion  thereof,  in  their  quantitative 
disclosures  about  market  risk. 

5.A.  Under  paragraphs  305(a)  and  305(b), 
a  materiality  assessment  should  be  made  ibr 
each  market  risk  exposure  category  within 
the  trading  and  other  than  trading  portfolios. 
B.  For  purposes  of  making  the  materiality 
assessment  under  instruction  5.  A.  of  the 
General  Instructions  to  Paragraphs  305(a)  and 
305(b).  registrants  should  evaluate  both: 
i.  The  materiality  of  the  fair  values  of 
derivative  financial  instnmients,  other 
financial  instruments,  and  derivative 
commodity  instruments  outstanding  as  of  the 
end  of  the  latest  fiscal  year  and 

ii.  The  materiality  of  potential,  near-term 
losses  in  future  earnings,  fiair  values,  and/or 
cash  flows  from  reasonably  possible  near- 
term  changes  in  market  rates  (v  prices. 

iii.  If  either  paragraphs  B.i.  or  B.ii.  in  this 
instruction  of  the  General  Instructions  to 
Paragraphs  305(a)  and  305(b)  are  material, 
the  registrant  should  disclose  quantitative 
and  qualitative  information  about  market 
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risk,  if  such  market  risk  for  the  particular 
market  risk  exposure  category  is  material. 

C  For  purposes  of  instruction  S.B.i.  of  the 
General  Instructions  to  Paragraphs  305(a]  and 
305(b),  registrants  generally  should  not  net 
foir  values,  except  to  the  extent  allowed 
under  generally  accepted  accounting 
principles  (see,  e.g..  FASB  Interpretation  No. 
39,  "Offsetting  of  Amounts  Related  to  Certain 
Contracts"  (March  1992)).  For  example, 
under  this  instruction,  the  foir  value  of  assets 
generally  should  not  be  netted  with  the  fair 
value  of  liabilities. 

D.  For  purposes  of  instruction  S.B.ii.  of  the 
General  Instructions  to  Paragraphs  30S(a)  and 
305(b),  registrants  should  consider,  among 
other  things,  the  magnitude  of: 

i.  Past  market  movements; 

ii.  Reasonably  possible,  near-term  market 
movements;  and 

iii.  Potential  losses  that  may  arise  from 
leverage,  option,  and  multiplier  features. 

E.  For  purposes  of  instructions  5.B.ii  and 
5.D.ii  of  the  General  Instructions  to 
Paragraphs  305(a)  and  305(b),  the  term  near 
term  means  a  period  of  time  going  forward 
up  to  one  year  from  the  date  of  the  financial 
statements  (see  generally  SOP  94-6,  at 
paragraph  7  (December  30, 1994)). 

F.  For  the  purpose  of  instructions  S.B.ii. 
and  S.D.ii.  of  the  General  Instructions  to 
Paragraphs  305(a)  and  305(b),  the  term 
reasonably  possible  has  the  same  meaning  as 
defined  by  generally  accepted  accounting 
principles  (see,  e.g.,  FAS  5,  paragraph  3 
(March  1975)). 

6.  Fot  purposes  of  paragraphs  305(a)  and 
305(b),  registrants  should  present  the 
in6»mation  outside  of,  and  not  incorporate 
the  information  into,  the  financial  statements 
(including  the  footnotes  to  the  financial 
statements).  In  addition,  registrants  are 
encouraged  to  provide  the  required 
information  in  one  location.  However, 
alternative  presentation,  such  as  inclusion  of 
all  or  part  of  the  information  in 
Management's  Discussion  and  Analysis,  may 
be  used  at  the  discretion  of  the  registrant.  If 
information  is  disclosed  in  more  than  one 
location,  registrants  should  provide  cross- 
references  to  the  locations  of  the  related 
disclosures. 

7.  For  purposes  of  the  instructions  to 
paragraphs  305(a)  aqd  305(b),  trading 
purposes  has  the  same  meaning  as  defined  by 
generally  accepted  accounting  principles 
(see,  e.g.,  FAS  119,  paragraph  9a  (October 
1994)).  In  addition,  anticipated  transactions 
means  transactions  (other  than  transactions 
involving  existing  assets  or  liabilities  or 
transactions  necessitated  by  existing  firm 
commitments)  an  enterprise  expects,  but  is 
not  obligated,  to  cany  out  in  the  normal 
course  of  business  (see.  e.g..  FASB,  Statement 
of  Financial  Accounting  Standards  No.  80, 
"Accounting  for  Futures  Contracts," 
paragraph  9,  (August  1984)). 

(c)  Interim  periods.  If  interim  period 
financial  statements  are  included  or  are 
required  to  be  included  by  Article  3  of 
Regulation  S-X  (17  CFR  210). 
discussion  and  analysis  shall  be 
provided  so  as  to  enable  the  reader  to 
assess  the  sources  and  effects  of  material 
changes  in  informaticm  tbat  would  be 


provided  under  Item  305  of  Regulation 
S-K  from  the  end  of  the  preceding  fiscal 
year  to  the  date  of  the  most  recent 
interim  balance  sheet. 

Instructions  to  Paragraph  305(c) 

1.  Information  required  under  paragraph 
(c)  of  this  Item  305  is  not  required  until  after 
the  first  fiscal  year  end  in  which  this  Item 
305  is  applicable. 

(d)  Safe  Harbor  (1)  The  safe  harbor 
provided  in  Section  27A  of  the 
Securities  Act  of  1933  (15  U.S.C.  77z- 
2)  and  Section  2lE  of  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C.  78u- 
5)  ("statutory  safe  harbors")  shall  apply, 
with  respect  to  all  types  of  issuers  and 
transactions,  to  information  provided 
pursuant  to  paragraphs  (a),  (b),  and  (c) 
of  this  Item  305,  provided  that  the 
disclosure  is  made  by:  an  issuer;  a 
person  acting  on  behalf  of  the  issuer;  an 
outside  reviewer  retained  by  the  issuer 
making  a  statement  on  behalf  of  the 
issuer;  or  an  underwriter,  with  respect 
to  information  provided  by  the  issuer  or 
information  derived  frt>m  information 
provided  by  the  issuer. 

(2)  For  purposes  of  paragraph  (d)  of 
this  Item  305  only: 

(i)  All  information  required  by 
paragraphs  (a),  (b)(l)(i).  (b)(l)(iii),  and 
(c)  of  this  Item  305  is  considered 
forward  looking  statements  for  purposes 
of  the  statutory  safe  harbors,  except  for 
historical  facts  such  as  the  terms  of 
particular  contracts  and  the  niunber  of 
market  risk  sensitive  instruments  held 
diuing  or  at  the  end  of  the  reporting 
period;  and 

(ii)  With  respect  to  paragraph  (a)  of 
this  Item  305,  the  meaningful 
cautionary  statements  prong  of  the 
statutory  safe  harbors  will  be  satisfied  if 
a  registrant  satisfies  all  requirements  of 
that  same  paragraph  (a)  of  this  Item  305. 

(e)  Small  business  issuers.  Small 
business  issuers,  as  defined  in  §  230.405 
of  this  chapter  and  §  230.1 2b-2  of  this 
chapter,  need  not  provide  the 
information  required  by  this  Item  305, 
whether  or  not  they  file  on  forms 
specially  designated  as  small  business 
issuer  forms. 

General  Instructions  to  Paragraphs  305(a}. 
305(b).  305(c).  305(d).  and  305(e) 

1.  Bank  registrants,  thrift  registrants,  and 
non-bank  and  non-thrift  registrants  with 
market  capitalizations  on  January  28, 1997  in 
excess  of  $2.5  billion  should  provide  Item 
305  disclosures  in  filings  with  the 
Commission  that  include  annual  financial 
statements  for  fiscal  years  ending  after  June 

15. 1997.  Non-bank  and  non-thrift  registrants 
with  market  capitalizations  on  January  28, 
1997  of  S2.5  billion  or  less  should  provide 
Item  305  disclosures  in  filings  with  the 
Commission  that  include  financial 
statements  for  fiscal  years  ending  after  June 

15. 1998. 


2.  A.  For  purposes  of  instruction  1.  of  the 
General  Instructions  to  Paragraphs  305(a), 
305(b),  305(c),  30S(d),  and  305(e],  bank 
registrants  and  thrift  registrants  include  any 
registrant  which  has  control  over  a 
depository  institution. 

B.  For  purposes  of  instruction  2.  A.  of  the 
General  Instructions  to  Paragraphs  305(a), 
305(b),  305(c),  305(d),  and  305(e),  a  registrant 
has  control  over  a  depository  institution  if: 

i.  The  registrant  directly  or  indirectly  or 
acting  through  one  or  more  other  persons 
owns,  controls,  or  has  power  to  vote  25%  or 
more  of  any  class  of  voting  securities  of  the 
depository  institution; 

ii.  The  registrant  controls  in  any  manner 
the  election  of  a  majority  of  the  directors  or 
trustees  of  the  depository  institution;  or 

iii.  The  Federal  Reserve  Board  or  Officeof 
Thrift  Supervision  determines,  after  notice 
and  opportunity  for  hearing,  that  the 
registrant  directly  or  indirectly  exercises  a 
controlling  influence  over  the  management  or 
policies  of  the  de(>ository  institution. 

C  For  purposes  of  instruction  2.B.  of  the 
General  Instructions  to  Paragraphs  305(a), 
305(b),  305(c),  305(d),  and  305(e),  a 
depository  institution  means  any  of  the 
following: 

i.  An  insured  depository  institution  as 
defined  in  section  3(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.CA.  Sec.  1813 
(c)); 

IL  An  institution  organized  under  the  laws 
of  the  United  States,  any  State  of  the  United 
States,  the  District  of  Colimibia,  any  territory 
of  the  United  States,  Puerto  Rico,  Guam, 
American  Somoa,  or  the  Virgin  Islands, 
which  both  accepts  demand  deposits  or 
de(>osits  that  the  depositor  may  withdraw  by 
check  or  similar  means  for  payment  to  third 
parties  or  others  and  is  engaged  in  the 
business  of  making  commercial  loans. 

D.  For  purposes  of  instruction  1.  of  the 
General  Instructions  to  Paragraphs  305(a), 
305(b),  305(c),  305(d)  and  305(e),  market 
capitalization  is  the  aggregate  market  value 
of  common  equity  as  set  forth  in  General 
Instruction  I.B.I,  of  Form  S-3;  provided 
however,  that  common  equity  held  by 
affiliates  is  included  in  the  calculation  of 
market  capitalization;  and  provided  further 
that  instead  of  using  the  60  day  period  prior 
to  filing  referenced  in  General  Instruction 
I.B.1.  of  Form  S-3,  the  measurement  date  is 
January  28, 1997. 

Appendix  to  Item  305— Tabular  Disclosures 

The  tables  set  forth  below  are  illustrative 
of  the  format  that  might  be  used  when  a 
registrant  elects  to  present  the  information 
required  by  paragraph  (a)(l)(i)(A)  of  Item  305 
regarding  terms  and  information  about 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  These  examples  are 
for  illustrative  purposes  only.  Registrants  are 
not  required  to  display  the  information  in  the 
specific  format  illustrated  below.  Alternative 
methods  of  display  are  permissible  as  long  as 
the  disclosure  requirements  of  the  section  are 
satisfied.  Furthermore,  these  examples  were 
designed  primarily  to  illustrate  possible 
formats  for  presentation  of  the  information 
required  by  the  disclosure  item  and  do  not 
purport  to  illustrate  the  broad  range  of 
derivative  financial  instruments,  other 
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financial  instruments,  and  derivative 
conunodity  instruments  utilized  by 
registrants. 

Interest  Rate  Sensitivity 

The  table  below  provides  information 
about  the  Company's  derivative 
financial  instruments  and  other 
financial  instruments  that  are  sensitive 
to  changes  in  interest  rates,  including 
interest  rate  swraps  and  debt  obligations. 


For  debt  obligations,  the  table  presents 
principal  cash  flows  and.  related 
weighted  average  interest  rates  by 
expected  maturity  dates.  For  interest 
rate  swaps,  the  table  presents  notional 
amounts  and  weighted  average  interest 
rates  by  expected  (contractual)  maturity 
dates.  Notional  amotmts  are  used  to 
calculate  the  contractual  payments  to  be 
exchanged  under  the  contract.  Weighted 


average  variable  rates  are  based  on 
implied  forward  rates  in  the  yield  curve 
at  the  reporting  date.  The  information  is 
presented  in  U.S.  dollar  equivalents, 
which  is  the  Company's  reporting 
currency.  The  instrument's  actual  cash 
flows  are  denominated  in  both  U.S. 
dollars  ($US)  and  German  deutschmariis 
(DM),  as  indicated  in  parentheses. 


Oecembef  31, 19X1 


Liabilities 

Long-term  Debt: 

Fixed  Rate  ($US)  

Average  interest  rate  _ 

Fixed  Rate  (DM) 

Average  interest  rate  

Variable  Rate  ($US) 

Average  interest  rate  

Interest  Rate  Derivatives 

Interest  Rate  Swaps: 

Variable  to  Fixed  ($US) 

Average  pay  rale  

Average  receive  rale 

Fixed  to  Variable  ($US) 

Average  pay  rate 

Average  receive  rate 


Expected  maturity  dale 


19X2 


SXXX 
X.X% 

XXX 
X.X% 

XXX 
XJ<% 


SXXX 

x.x% 
xx% 

XXX 

x.x% 
x.x% 


19X3 


19X4 


19X5 


19X6 


There- 
after 


Total 


(USS  Equivaleni  in  millions) 


SXXX 

.XJ<% 

XXX 

x.x% 

XXX 

x.x% 


SXXX 

x.x% 

XXX 

XJ(% 

XXX 

XJ(% 


SXXX 

X.X% 
XXX 

X.X% 
XXX 

x.x% 


SXXX 

XJ(% 

XXX 

xx% 

XXX 

xx% 


(Inmiiions) 


SXXX 
xx% 
x.x% 

XXX 
XXIk. 
XJX% 


SXXX 

xx% 
xx% 

XXX 

x.x% 
x.x% 


SXXX 

x.x% 
xx% 

XXX 
XJ<% 

x.x% 


SXXX 

x.x% 

XJX% 
XXX 

x.x% 
x.x% 


F* 
value 


SXXX 

x.x% 
xxx 

x.x% 
xxx 

xx% 


SXXX 
X.X% 

xxx 
x.x% 

xxx 
x.x% 


SXXX 

xxx 
xxx 


SXXX 

XJ<% 

XJ(% 

XXX 

xx% 
x.x% 


SXXX 

xx% 
xx% 

XXX 

xx% 
xx% 


SXXX 


xxx 


Exchange  Rate  Sensitivity 

The  table  below  provides  informaticm 
about  the  Comjiany's  derivative  financial 
instruments,  other  financial  instruments,  and 
firmly  committed  sales  transactions  by 
functional  currency  and  presents  such 
information  in  U.S.  dollar  equivalents.  ■  The 
table  sunmiarizes  information  on  instruments 
and  transactions  that  are  sensitive  to  foreign 


currency  exchange  rates,  including  foreign 
ciurency  forward  exchange  agreements, 
deutschmark  (DM)-denominated  debt 
obligations,  and  finnly  committed  DM  sales 
transactions.  For  debt  obligations,  the  table 
presents  principal  cash  flows  and  related 
weighted  average  interest  rates  by  expected 
maturity  dates.  For  firmly  cmnmitted  DM- 
sales  transactions,  sales  amounts  are 


presented  by  the  expected  transaction  date, 
which  are  not  expected  to  exceed  two  years. 
For  foreign  currency  forward  exchange 
agreements,  the  table  presents  the  notional 
amounts  and  weighted  average  exchange 
rates  by  expected  (contractual)  maturity 
dates.  These  notional  amounts  generally  are 
used  to  calculate  the  contractual  payments  t6 
be  exchanged  under  the  contrao. 


December  31, 19X1 

Expected  maturity  date 

19X2 

19X3 

19X4 

19X5 

19X6 

There- 
after 

Tow 

F* 

value 

On-Balance  Sheet  Financial  Instnmenis 

(USS  Equivaleni  in  mMions) 

SUS  Functional  Currency  ': 
Liabilities 
Long-Term  Debt 

Fixed  Rate  (DM) 

SXXX 
X.X 

SXXX 
X.X 

SXXX 
XJ< 

SXXX 
X.X 

SXXX 
XJ< 

SXXX 
X.X 

SXXX 

XX 

SXXX 

Av6fdQ6  irrtorsst  rsts  

"• ^ 

Anticipated  Transactions  and  Related 
Derivatives^ 

Expected  maturity  or  transaction  date 
(USS  Equivaleni  in  milions) 

SUS  Functional  Currency: 

1 

1 

1 

*  Tbe  information  it  presented  in  U.S.  dollars 
baciuae  that  is  the  registrant's  reporting  cumncy. 
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Decert«9r31,19X1 

Expected  maturity  date 

19X2 

19X3 

19X4 

19X5 

19X6 

There- 
after 

Total 

Fair 
value 

Finniy  committed  Sales  Contracts  (DM)  .... 
Forward  Exchange  Agreements 
(Receive  SUS/Pay  DIM):. 

Contract  Amount _.......... 

SXXX 

XXX 
XJ( 

SXXX 

XXX 
X.X 

SXXX 

XXX 
XJ< 

SXXX 

XXX 

Average   Contractual    Exchange 
Rate 

^Simiiar  tabular  information  would  be  provided  for  otfwr  functional  currencies. 

3  Pursuant  to  General  Instnjction  4.  to  Items  305(a)  and  305(b)  of  Regulation  S-K,  registrants  may  include  cash  flows  from  aniicipeted  trans- 
actions and  operating  cash  flows  resulting  from  norvfinancial  and  non-commodity  irtstruments. 


Commodity  Price  Sensitivity 

The  table  below  provides  information 
about  the  (Company's  com  inventory 
and  futures  contracts  that  are  sensitive 
to  changes  in  commodity  prices, 
specifically  com  prices.  For  inventory, 


the  table  presents  the  carrying  amoimt 
and  fair  value  at  December  31, 19x1.  For 
the  futures  contracts  the  table  presents 
the  notional  amoimts  in  bushels,  the 
weighted  average  contract  prices,  and 
the  total  dollar  contract  amount  by 


expected  maturity  dates,  the  latest  of 
which  occurs  one  year  from  the 
reporting  date.  Contract  amoimts  are 
used  to  calculate  the  contractual 
payments  and  quantity  of  com  to  be 
exchanged  imder  the  futures  contracts. 


December  31, 19X1 

Carrying 
amount 

Fair 
value 

On  Balance  Sheet  CommodKy  Position  arxj  Related  Derivatives 
Com  Inventory^ ».._ „ ; « » 

(InmiMons) 
SXXX             SXXX 

• 

Expected 

maturity 

1992 

Fair 
value 

Related  Derivatives 
Futures  Contracts  (Short): 

Contract  Volumes  ( 1 00,000  bushels) „ 

XXX 
SX.XX 
SXXX 

Weighted  Average  Price  (Per  100,000  bushels) 

Contract  Amount  ($US  in  mJlior«) „ „.... 

SXXX 

*  Pursuant  to  General  Instruction  4.  to  Items  305(a)  and  305(b)  of  Regulation  S-K,  registrants  may  include  information  on  commodity  positions, 
such  as  com  inventory. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURmES  ACT  OF  1933 

8.  The  general  authority  citation  for 
Fart  239  is  revised  to  read,  in  part,  as 
follows: 

Auliiorily:  15  U.S.C  77f,  77g.  77h.  77j.  77s, 
77Z-2.  77S8S,  78c.  78/,  78m.  78n.  78o(d), 
78U-5.  78w(a),  78/Ad).  79e.  79f,  79g.  79j,  79/, 
79m,  79n.  79q,  79t.  80a-8.  80a-29,  80a-30 
and  80e-37,  unless  otherwise  noted. 


9.  By  amending  Form  S-1  (referenced 
in  §  239.11)  by  redesignating  Items  ll(j) 
through  ll(m)  as  Items  ll(k)  through 
ll(n)  and  adding  Item  ll(j)  to  read  as 
follows: 

Note— The  text  of  Fonn  S-1  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 


Fonn  S-1 — ^Registration  Statement 
Under  the  Securities  Act  of  1933 


Item  11.  Information  with  Respect  to  the 
Registrant 


(j)  Information  required  by  Item  305  of 
Regulation  S-K  (§  229.305  of  this 
chapter),  quantitative  and  qualitative 
disclosures  about  market  risk. 


10.  By  amending  Form  S-2 
(referenced  in  §  239.12)  by  adding 
paragraph  (9)  to  Item  11(b),  removing 
"and"  at  the  end  of  Item  12(a)(3)(vii). 
removing  the  period  at  the  end  of  Item 
12(a)(3)(viii)  and  in  its  place  adding  "; 
and",  and  adding  paragraph  (ix)  to  Item 
12(a)(3)  to  read  as  follows: 


Note — ^The  text  of  Form  S-2  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  S-2 — ^Registration  Statement 
Under  the  Securities  Act  of  1933 


Item  11.  Information  with  Respect  to  the 
Registrant 

(a)  •  •  • 

(b)  •  *  • 

(9)  Fumish  quantitative  and 
qualitative  disclosures  about  market  risk 
required  by  Item  305  of  Regulation  S- 
K  (§  229.305  of  this  chapter). 

Item  12.  Incorporation  of  Certain 
Information  by  Reference 

(a)*** 
(3)  •  •  ' 
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(ix)  quantitative  and  qualitative 
discloaures  about  market  risk  as 
required  by  Item  305  of  Regulation  S- 
K  (§  229.305  of  tbis  chapter). 

•       •        •        •        • 

11.  By  amending  Form  S-11 
(referenced  in  §  239.18)  to  redesignate 
Items  30  tbrougb  36  as  Items  31  througb 
37  and  to  add  Item  30  to  Part  I  to  read 
as  follows: 

Mete— The  text  of  Fonn  S-11  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Fonn  S-11— Registration  Statement 
Under  the  Securities  Act  ol  1933 


Item  30.  Quantitative  and  Qualitative 
Disclosiues  About  Market  Risk 

Furnish  the  information  required  by 
Item  305  of  Regulation  S-^  (§229.305  of 
this  chapter). 

•        *        *        •        • 

12.  By  amending  Form  S-4 
(referenced  in  §  239.25)  by  removing 
"and"  at  the  end  of  Item  12(b)(3)(v)  and 
the  period  at  the  end  of  Item  12(b)(3)(vi) 
and  in  its  place  adding  ";  and",  adding 
paragraph  (vii)  to  Item  12(b)(3), 
removing  "and"  at  the  end  of  Item 
13(i0(3)(v)  and  the  period  at  the  end  of 
Item  13(a)(3)(vi)  and  in  its  place  adding 
";  and",  adding  paragraph  (vii)  to  Item 
13(a)(3),  removing  "and"  at  the  end  of 
Item  14(b)  and  the  period  at  the  end  of 
Item  14(i)  and  in  its  place  adding  "; 
and",  adding  paragraph  (j)  to  Item  14, 
and  adding  paragraph  (10)  to  Item  17(b) 
to  read  as  follows: 

Note— The  text  of  Form  S-4  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regiilations. 

Form  S-4 — ^Registration  Statement 
Under  the  Securities  Act  of  1933 


Item  12.  Information  with  Respect  to  S- 
2  (V  S-3  Registrants 

(b)«** 

(3)  •  •  • 

(vii)  Item  305  of  Regulation  S-K 
(§  229.305  of  this  chapter),  quantitative 
and  qualitative  disclosures  about  maricet 
risk. 


Item  13.  Incorporation  of  Certain 
Information  by  Reference 

(a)  •  •  • 

(3)*** 

(vii)  Item  305  of  Regulation  S-4C 
(§  229.305  of  this  chapter)  quantitative 
and  qualitative  disclosures  about  market 
risk. 


Item  14.  Information  with  Respect  to 

Registrante  Othw  Than  S-3  or  S-2 

Registranta 

•        *        •        •        * 

(j)  Item  305  of  Regulation  S-K 
(§  229.305  of  this  chapter),  quantitative 
and  qualitative  disclosures  about  maricet 
risk. 


Item  17.  Information  with  Respect  to 
Companies  Other  Than  S-3  or  S-2 
Companies 

•  •       •       •       • 
(b)*** 

(10)  Item  305  of  Regulation  S-K 
(§  229.305  of  this  chapter),  quantitative 
and  qualitative  disclosures  about  maricet 
risk. 

•  *        •        *        • 

13.  By  amending  Form  F-4 
(referenced  in  §  239.34]  to  redesignate 
Item  12(b)(3)(vi)  as  Item  12(b)(3)(vi)(A). 
add  paragraph  (B)  to  Item  12(b)(3)(vi), 
redesignate  Item  14(g)  as  Item  14(g)(1), 
add  Item  14(g)(2),  redesignate  Item 
17(b)(4)  as  Item  17(b)(4)(i),  and  add  Item 
17(b)(4)(ii)  to  read  as  follows: 

N«te— The  text  of  Form  F-4  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  F-4— Registration  Statement 
Undo-  tlw  Securities  Act  of  1933 


Item  12.  Information  With  Respect  to  F- 
2  or  F-3  Registranta 

•        *        *        •        • 

(b)  •  •  • 

(3)  •  •  • 

(viMA)  •  •  • 

(B)  Item  9A  of  Form  20-F, 
quantitative  andtjualitative  disclosures 
of  market  risk. 


Item  14.  Information  With  Re^>ect  to 
Foreign  Registranta  Other  Than  F-2  or 
F-3  Regisdanta 


PART  240-QENERAL  RULES  AND 
REQULATKMIS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

14.<The  general  authority  citation  for 
Part  240  is  revised  to  read  in  part  as 
follows: 

AadMrttjr:  15  U.S.C  77c,  77d,  77g.  77\, 
77s,  77z-2,  77eee.  77ggg,  77nnn.  7758«.  77ttt. 
78c.  78d.  7«f,  781.  78j,  78k.  78k-l.  7^,  78m. 
78n,  78o,  78p,  78q.  78s.  78u-5,  78w,  7»x. 
76ll[d),  79q,  79t.  80a-20,  80a-23, 80»-29, 
80a-37, 80b-3. 80b-4  and  80b-ll,  unless 
otherwise  noted. 


15.  By  amending  §  240.14a-3  by 
adding  paragraph  (b)(5)(iii)  to  read  as 
follows: 

{240.14a-3   InfonnadonlobefMraMMdtD 
irttyl 


(b)**« 

(5)  •  •  • 

(iii)  The  report  shall  contain  the 
quantitative  and  qualitative  disclosures 
about  market  risk  required  by  Item  305 
of  Regulation  S-K  {§  229.305  of  this 
chapter). 
•        •        •        *        • 

16.  By  amending  §  240.14a-101  to 
remove  the  word  "and"  at  the  end  of 
Item  13(aX4),  redesignate  Item  13(a)(5) 
as  Item  13(8)(6),  add  Item  13(aX5).  add 
Instruction  6  to  Item  13,  remove  "and" 
at  the  end  of  Item  lA{\}]{2Ui){B)(3)(vi) 
and  the  period  at  the  end  of  Item 
um2m{B)(3)(vii)  and  in  ite  place  add 
";  and",  add  paragraph  (viii)  to  hem 
14(b)(2)(i)(BK3y,  remove  "and"  at  the 
end  of  Item  14(b)(2)(iiXA)^JjfW  and  the 
period  at  the  end  of  Item 
14(bK2)(ii)(A)r5;rviV  and  in  ita  place  add 
";  and",  add  paragraph  (vii)  to  Item 
14(bK2)(ii)(A)f5;.  remove  "and"  at  the 
end  of  Item  14(b)(3)(iKH]  and  die  period 
at  the  end  of  Item  14(bK3)(i)(I)  and  in  ita 
place  add  ";  and",  add  paragraph  (J)  to 
Item  14(bH3Ki),  and  add  Instruction  8  to 
Item  14  to  read  as  follows: 


fa40.l4a-10l 
ft^ulrad  hi  proxy 


SciMfluw  14A.  Nifofmflilon 


(g)(1)  •  •  • 

(2)  Item  9A  of  Form  20-F,  quantitative 

and  qualitative  disclosiues  of  market  ^**™  ^3.  Financial  and  other 

risk.  information 

*  •        •        *        *  [a]  Information  required.  **  * 
?S:iiiS;:SrC^fSr2*°  qJ^Svfr/qSa^Sosures 

(b)  *  *  •  Instructions  to  Item  13 

(4)(i)*««  ....»- 
(b)(4)(ii)  Item  9A  of  Form  20-F.  6.  A  registered  investment  company 

quantitative  and  qualitative  disclosures  need  not  comply  with  items  (aK2), 

of  market  risk.  (a)(3),  and  (a)(5)  of  this  Item  13. 

•  *•••  ••••• 
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Item  14.  Mergers,  consolidations, 
acquisitions  and  similar  matters 


(b)  Information  about  the  registrant 
and  the  other  person. 

(2}  Information  with  respect  to  S-2  or 
S-3  registrants. 

(i)  Information  required  to  be 
furnished.  *  *  * 

(B)  •  •  * 

(viii)  Item  305  of  Regulation  S-K 
(S  229.305  of  this  chapter),  quantitative 
and  qualitative  disclosures  about  market 
risk. 

(ii)  Incorporation  of  certain 
information  by  reference.  *** 

(A)  •  •  • 

(vii)  Item  305  of  Regulation  S-K 
(§  229.305  of  this  chapter),  quantitative 
and  qualitative  disclosures  about  market 
risk. 

•        •        •        •        • 

(3)  Information  with  respect  to 
registrants  other  than  S-2  or  S-3 
registrants. 

(i)  •  •  • 

0)  Item  305  of  Regulation  S-K 
(§  229.305  of  this  chapter),  quantitative 
and  qualitative  disclosures  about  market 
risk. 


Instructions  to  Item  14 


8.  A  registered  management 
investment  company  need  not  comply 
with  items  (A),  (D),  (F),  (G).  (H),  and  (J) 
of  paragraph  (bM3)(i)  of  this  Item  14. 


PART  249— FORMS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

17.  The  authority  for  Part  249 
continues  to  read,  in  part,  as  follows: 

And^trity:  15  U.S.C  78a,  et  seq.,  unless 
otherwise  noted: 

18.  By  amending  Form  10  (referenced 
in  §  249.210)  by  revising  Item  2  to  read 
as  follows: 

No*e — The  text  of  Form  10  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Fonn  10— General  Form  for 
Registration  of  Securities 


Item  2.  Financial  Information 

Furnish  the  information  required  by 
Items  301,  303,  and  305  of  Regulation 
S-^  (§§  229.301,  229.303,  and  229.305 
of  this  chapter). 


19.  By  amending  Form  20-F 
(referenced  in  §  249.2200  by  adding 
Item  9A  to  be  inserted  after  Item  9  and 
before  Item  10  in  Part  I  to  read  as 
follows: 

Note— The  text  of  Fomi  20-F  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  20-F— Registraticm  Statonent 
Pursuant  to  Section  12(b)  or  (g)  of  the 
Securities  Exchange  Act  of  1934;  o* 
Annual  Report  Pursuant  to  Section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934;  or  Transaction  Report 
Pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934 


Parti 


Item  9A.  Quantitative  and  Qualitative 
Disclosures  About  Market  Risk 

(a)  Quantitative  information  about 
market  risk.  (1)  Registrants  shall 
provide,  in  their  reporting  currency, 
quantitative  information  about  market 
risk  as  of  the  end  of  the  latest  fiscal  year, 
in  accordance  with  one  of  the  following 
three  disclosure  alternatives.  In 
preparing  this  quantitative  information, 
registrants  shall  categorize  market  risk 
sensitive  instruments  into  instruments 
entered  into  for  trading  piuposes  and 
instruments  entered  into  for  purposes 
other  than  trading  purposes.  Within 
both  the  trading  and  other  than  trading 
portfolios,  separate  quantitative 
information  shall  be  presented,  to  the 
extent  material,  for  each  market  risk 
exposure  category  [i.e.,  interest  rate  risk, 
foreign  ourency  exchange  rate  risk, 
commodity  price  risk,  and  other 
relevant  market  risks,  such  as  equity 
price  risk).  A  registrant  may  use  one  of 
the  three  alternatives  set  forth  below  for 
all  of  the  required  quantitative 
disclosiues  about  market  risk.  A 
registrant  also  may  choose,  &x>m  amcmg 
the  three  alternatives,  one  disclosure 
alternative  for  market  risk  sensitive 
instruments  entered  into  for  trading 
purposes  and  another  disclosiue 
alternative  for  maricet  risk  sensitive 
instruments  entered  into  for  other  than 
trading  piuposes.  Alternatively,  a 
registrant  may  choose  any  disclosure 
alternative,  firom  among  the  three 
alternatives,  for  each  risk  exposure 
category  within  the  trading  and  other 
than  trading  portfolios.  The  three 
disclosiue  alternatives  are: 

(i)(A)(I)  Tabular  presentation  of 
information  related  to  maricet  risk 
sensitive  instruments;  such  information 
shall  include  fair  values  of  the  market 
risk  sensitive  instruments  and  contract 
terms  sufficient  to  determine  future  cash 


flows  from  those  instruments, 
categorized  by  expected  maturity  dates. 

(ij  Tabular  information  relating  to 
contract  terms  shall  allow  readers  of  the 
table  to  determine  expected  cash  flows 
from  the  market  risk  sensitive 
instruments  for  each  of  the  next  five 
years.  Comparable  tabular  information 
for  any  remaining  years  shall  be 
displayed  as  an  aggregate  amount. 

[3]  Within  each  risk  exposure 
category,  the  market  risk  sensitive 
instruments  shall  be  grouped  based  on 
common  characteristics.  Within  the 
foreign  ourency  exchange  rate  risk 
category,  the  market  risk  sensitive 
instruments  shall  be  grouped  by 
functional  currency  and  within  the 
commodity  price  risk  category,  the 
market  risk  sensitive  instruments  shall 
be  grouped  by  type  of  commodity. 

(4)  See  the  Appendix  to  this  Item  for 
a  suggested  format  for  presentation  of 
this  information;  and 

(B)  Registrants  shall  provide  a 
description  of  the  contents  of  the  table 
and  any  related  assumptions  necessary 
to  understand  the  disclosures  required 
under  paragraph  (a)(l)(i)(A)  of  this  Item 
9A;or 

(ii)(A)  Sensitivity  analysis  disclosures 
that  express  the  potential  loss  in  future 
earnings,  fair  values,  or  cash  flows  of 
market  risk  sensitive  instruments 
resulting  from  one  or  more  selected 
hypothetical  changes  in  interest  rates, 
foreign  currency  exchange  rates, 
commodity  prices,  and  i^er  relevant 
market  rates  or  prices  over  a  selected 
period  of  time.  The  magnitude  of 
selected  hypothetical  changes  in  rates  or 
prices  may  differ  among  and  within 
market  ride  exposure  categories;  and 

(B)  Registrants  shall  provide  a 
description  of  the  model,  assumptions, 
and  parameters,  which  are  necessary  to 
understand  the  disclosures  required 
under  paragraph  (a)(l)(ii)(A)  of  this  Item 
9A;or 

(iii)(A)  Value  at  risk  disclosures  that 
express  the  potential  loss  in  future 
earnings,  fair  values,  or  cash  flows  of 
market  risk  sensitive  instruments  over  a 
selected  period  of  time,  with  a  selected 
likelihood  of  occurrence,  from  changes 
in  interest  rates,  foreign  currency 
exchange  rates,  commodity  prices,  and 
other  relevant  market  rates  or  prices; 

(B)(1)  For  each  category  for  which 
value  at  risk  disclosures  are  required 
under  paragraph  (a)(l)(iii)(A)  of  this 
Item  9A,  provide  either: 

(i)  The  average,  high  and  low 
amounts,  or  the  distribution  of  the  value 
at  risk  amounts  for  the  reporting  period; 
or 

(jj)  The  average,  high  and  low 
amounts,  or  the  distribution  of  actual 
changes  in  fair  values,  earnings,  or  cash 
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flows  from  the  market  risk  sensitive 
instruments  occurring  during  the 
reporting  period;  or 

\iii)  The  percentage  or  number  of 
times  the  actual  changes  in  fair  values, 
earnings,  or  cash  flows  from  the  market 
risk  sensitive  instruments  exceeded  the 
value  at  risk  amoimts  during  the 
reportii^  period; 

[2)  Information  required  under 
paragraph  (a)(l)(iii)(B)(l)  of  this  Item  gA 
is  not  required  for  the  first  fiscal  year 
end  in  which  a  registrant  must  present 
Item  9A  information;  and 

(C)  Registrants  shall  provide  a 
description  of  the  model,  assmnptions, 
and  parameters,  which  are  necessary  to 
understand  the  disclosures  required 
under  paragraphs  (a)(l)(iii)  (A)  and  (B) 
of  this  Item  9A. 

(2)  Registrants  shall  discuss  material 
limitations  that  cause  the  information 
required  under  paragraph  (a)(1)  of  this 
Item  gA  not  to  reflect  fully  the  net 
market  risk  exposures  of  the  entity.  This 
discussion  shall  include  summarized 
descriptions  of  instruments,  positions, 
and  transactions  omitted  from  the 
quantitative  market  risk  disclosure 
information  or  the  features  of 
instruments,  positions,  and  transactions 
that  are  included,  but  not  reflected  fully 
in  the  quantitative  market  risk 
disclosure  information. 

(3)  Registrants  shall  present 
siunmarized  mariiet  ri^  information  for 
the  preceding  fiscal  year.  In  addition, 
registrants  shall  discuss  the  reasons  for 
material  quantitative  changes  in  market 
risk  exposures  between  the  current  and 
preceding  fiscal  years.  Information 
required  by  this  paragraph  (a)(3), 
however,  is  not  required  if  disclosiue  is 
not  required  imder  paragraph  (a)(1)  of 
this  Item  gA  for  the  current  fiscal  year. 
Information  required  by  this  paragraph 
(a)(3)  is  not  required  for  the  first  fiscal 
year  end  in  which  a  registrant  must 
present  Item  9A  information. 

(4)  If  registrants  change  disclosiue 
alternatives  or  key  model 
diaracteristics,  assumptions,  and 
parameters  used  in  providing 
quantitative  information  about  market 
risk  (e.g.,  changing  from  tabular 
presentation  to  value  at  risk,  changing 
the  scope  of  instruments  included  in  the 
model,  or  changing  the  definition  of  loss 
fit>m  fair  values  to  earnings),  and  if  the 
efliects  of  any  such  change  is  material, 
the  registrant  shall: 

(i)  Explain  the  reasons  for  the  change; 
and 

(ii)  Either  provide  summarized 
comparable  information,  under  the  new 
disclosiue  method,  for  the  year 
preceding  the  current  year  or,  in 
addition  to  providing  disclosure  for  the 
current  year  under  the  new  method. 


provide  disclosures  for  the  current  year 
and  preceding  fiscal  year  under  the 
method  used  in  the  preceding  year. 

Instructions  to  Item  9A(a) 

1.  Under  Item  9A(a)(l): 

A.  For  each  market  risk  exposure 
category  within  the  trading  and  other 
than  trading  portfoUos,  registrants  may 
report  the  average,  high,  and  low 
sensitivity  analysis  or  value  at  risk 
amounts  for  the  reporting  period,  as  an 
alternative  to  reporting  year-end 
amounts. 

B.  In  determining  the  average,  high, 
and  low  amounts  for  the  fiscal  year 
under  instruction  I.A.  of  the 
Instructions  to  Item  gA(a),  registrants 
should  use  sensitivity  analysis  or  value 
at  risk  amounts  relating  to  at  least  four 
equal  time  periods  throughout  the 
reporting  period  (e.g.,  four  quarter-end 
amounts,  12  month-end  amounts,  or  52 
week-end  amounts). 

C.  Functional  currency  means 
functional  currency  as  defined  by 
generally  accepted  accounting 
principles  (see,  e.g.,  FASB,  Statement  of 
Financial  Accounting  Standards  No.  52, 
"Foreign  Currency  Translation",  ("FAS 
52")  paragraph  20  (December  igsi)). 

D.  Registrants  using  the  sensitivity 
analysis  and  value  at  risk  disclosure 
alternatives  are  encouraged,  but  not 
required,  to  provide  quantitative 
amounts  that  reflect  the  aggregate 
market  risk  inherent  in  the  trading  and 
other  than  trading  portfolios. 

2.  Under  Itein  gA(a)(l)(i): 

A.  Examples  of  contract  terms 
sufficient  to  determine  future  cash  flows 
fivm  market  risk  sensitive  instruments 
include,  but  are  not  limited  to: 

i.  Debt  instruments — principal 
amounts  and  weighted  average  effective 
interest  rates: 

ii.  Forwards  and  futures— contract 
amounts  and  weighted  average 
settlement  prices; 

iii.  Options — contract  amounts  and 
weighted  average  strike  prices; 

iv.  Swaps — notional  amounts, 
weighted  average  pay  rates  or  prices, 
and  weighted  average  receive  rates  or 
prices;  and 

v.  Complex  instruments — likely  to  be 
a  combination  of  the  contract  terms 
presented  in  2.A.i.  through  iv.  of  this 
Instruction; 

B.  When  grouping  based  on  common 
characteristics,  instruments  should  be 
categorized,  at  a  minimum,  by  the 
following  characteristics,  when 
material: 

i.  Fixed  rate  or  variable  rate  assets  or 
liabilities; 

ii.  Long  or  short  forwards  and  futures; 

iii.  Written  or  purchased  put  or  call 
options  with  similar  strike  prices; 


iv.  Receive  fixed  and  pay  variable 
swaps,  receive  variable  and  pay  fixed 
swaps,  and  receive  variable  and  pay 
variable  swaps; 

V.  The  currency  in  which  the 
instruments'  cash  flows  are 
denominated; 

vi.  Financial  instruments  for  which 
foreign  currency  transaction  gains  and 
losses  are  reported  in  the  same  manner 
as  translation  adjustments  under 
generally  accepted  accounting 
principles  (see,  e.g.,  FAS  52  paragraph 
20  (December  igsij);  and 

vii.  Derivatives  usisd  to  manage  risks 
inherent  in  anticipated  transactions; 

C.  Registrants  may  aggregate 
information  regarding  functional 
currencies  that  are  economically  related, 
managed  together  for  internal  risk 
management  purposes,  and  have 
statistical  correlations  of  greater  than 
75%  over  each  of  the  past  three  years; 

D.  Market  risk  sensitive  instruments 
that  are  exposed  to  rate  or  price  changes 
in  more  than  one  market  risk  exposure 
category  should  be  presented  within  the 
tabular  information  for  each  of  the  risk 
exposure  categories  to  which  those 
instruments  are  exposed; 

E.  If  a  currency  swap  (see,  e.g.,  FAS 
52  Appendix  E  for  a  definition  of 
currency  swap)  eliminates  all  foreign 
currency  exposures  in  the  cash  flows  of 
a  foreign  currency  denominated  debt 
instrument,  neither  the  currency  swap 
nor  the  foreign  currency  denominated 
debt  instrument  are  required  to  be 
disclosed  in  the  foreign  currency  risk 
exposure  category.  However,  both  the 
currency  swap  and  the  foreign  currency 
denominated  debt  instrument  should  be 
disclosed  in  the  interest  rate  risk 
exposure  category;  and 

r .  The  contents  of  the  table  and 
related  assumptions  that  should  be 
described  include,  but  are  not  limited 
to: 

i.  The  different  amounts  reported  in 
the  table  for  various  categories  of  the 
market  risk  sensitive  instruments  (e.g., 
principal  amounts  for  debt,  notional 
amounts  for  swaps,  and  contract 
amounts  for  options  and  futures); 

ii.  The  diffnent  types  of  reported 
market  rates  or  prices  (e.g.,  contractual 
rates  or  prices,  spot  rates  or  prices, 
forward  rates  or  prices);  and 

iii.  Key  prepajonent  or  reinvestment 
assumptions  relating  to  the  timing  of 
reported  amoimts. 

3.  Under  Item  gA(a)(l)(ii): 

A.  Registrants  should  select 
hypothetical  changes  in  market  rates  or 
prices  that  are  expected  to  reflect 
reasonably  possible  near-term  changes 
in  those  rates  and  prices.  In  this  regard, 
absent  economic  justification  for  the 
selection  of  a  different  amount. 
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registrants  should  use  changes  that  are 
not  less  than  10  percent  of  end  of  period 
market  rates  or  prices; 

B.  For  purposes  of  instruction  3.A.  of 
the  Instructions  to  Item  9A(a),  the  term 
reasonably  possiblehas  the  same 
meaning  as  defined  by  generally 
accepted  accounting  principles  (see, 
e.g..  FASB,  Statement  of  Financial 
Accounting  Standards  No.  5, 
"Accounting  for  Contingencies,"  ("FAS 
5")  paragraph  3  (March  1975)); 

C.  For  purposes  of  instruction  3.A.  of 
the  Instructions  to  Item  9A(a),  the  term 
near  term  means  a  period  of  time  going 
forward  up  to  one  year  from  the  date  of 
the  financial  statements  (see  generally 
AICPA,  Statement  of  Position  94-6, 
"Disclosure  of  Certain  Significant  Risks 
and  Uncertainties."  ("SOP  94-6")  at 
paragraph  7  (December  30, 1994)); 

D.  Mariiet  risk  sensitive  instruments 
that  are  exposed  to  rate  or  price  changes 
in  more  than  one  market  risk  exposure 
category  should  be  included  in  the 
sensitivity  analysis  disclosures  for  each 
maiiiet  risk  category  to  which  those 
instruments  are  exposed; 

E.  Registrants  with  multiple  foreign 
currency  exchange  rate  exposures 
should  prepare  foreign  currency 
sensitivity  analysis  disclosures  that 
measure  Uie  aggregate  sensitivity  to 
changes  in  all  foreign  currency 
exchange  rate  exposures,  including  the 
effiects  of  changes  in  both  transactional 
cturency/functional  aurency  exchange 
rate  exposures  and  functional  currency/ 
reporting  currency  exchange  rate 
exposures.  For  example,  assume  a 
French  division  of  a  registrant 
presenting  its  financial  statements  in 
U.S.  dollars  (SUS)  invests  in  a 
deutschmark(DM)-denominated  debt 
security.  In  these  circumstances,  the 
SUS  is  the  reporting  currency  and  the 
DM  is  the  transactional  currency.  In 
addition,  assiune  this  division 
determines  that  the  French  franc  (FF)  is 
its  functional  currency  according  to  FAS 
52.  In  preparing  the  foreign  currency 
sensitivity  analysis  disclosures,  this 
registrant  should  report  the  aggregate 
potential  loss  from  hypothetical  changes 
in  both  the  DM/FF  exchange  rate 
exposure  and  the  FF/$US  exchange  rate 
exposure:  and 

r .  Model,  assiunptions,  and 
parameters  that  should  be  described 
include,  but  are  not  limited  to,  how  loss 
is  defined  by  the  model  [e.g.,  loss  in 
earnings,  {air  values,  or  cash  flows),  a 
general  description  of  the  modeling 
technique  (e.g.,  duration  modeling, 
modeling  that  measures  the  change  in 
net  present  values  arising  from  selected 
hypothetical  changes  in  market  rates  or 
prices,  and  a  description  as  to  how 
optionality  is  addrmsed  by  the  model). 


the  types  of  instruments  covered  by  the 
model  (e.g..  derivative  financial 
instruments,  other  financial 
instruments,  derivative  commodity 
instruments,  and  whether  other 
instruments  are  included  voluntarily, 
such  as  certain  commodity  instruments 
and  positions,  cash  flows  from 
anticipated  transactions,  and  certain 
financial  instruments  excluded  under 
instruction  3.C.ii.  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b)), 
and  other  relevant  information  about  the 
model's  assumptions  and  p>arameters 
(e.g.,  the  magnitude  and  timing  of 
selected  hypothetical  changes  in  market 
rates  or  prices  used,  the  method  by 
which  discount  rates  are  determined, 
and  key  prepayment  or  reinvestment 
assumptions). 
4.  Under  Item  9A(a)(l)(iii): 

A.  The  confidence  intervals  selected 
should  reflect  reasonably  possible  near- 
term  changes  in  market  rates  and  prices. 
In  this  re^rd,  absent  economic 
justification  for  the  selection  of  different 
confidence  intervals,  registrants  should 
use  intervals  that  are  95  percent  or 
higher; 

B.  For  purposes  of  instruction  4.A.  of 
the  Instructions  to  Item  9A(a),  the  term 
reasonably  possible  has  the  same 
meaning  as  defined  by  generally 
accepted  accounting  principles  (see, 
e.g.,  FAS  5.  paragraph  3  (March  1975)); 

C.  For  purposes  of  instruction  4.A.  of 
the  Instructions  to  Item  9A(a).  the  term 
near  term  means  a  i>eriod  of  time  going 
forward  up  to  one  year  from  the  date  of 
the  financial  statements  (see  generally 
SOP  94-6,  at  paragraph  7  (December  30. 
1994)); 

D.  Registrants  with  multiple  foreign 
currency  exchange  rate  exposures 
should  prepare  foreign  currency  value  at 
risk  analysis  disclosures  that  measure 
the  aggregate  sensitivity  to  changes  in 
all  foreign  ciurency  exchange  rate 
exposuj«s.  including  the  aggregate 
effects  of  changes  in  both  transactional 
currency/functional  currency  exchange 
rate  exposures  and  functional  currency/ 
reporting  currency  exchange  rate 
exposures.  For  example,  assume  a 
French  division  of  a  registrant 
presenting  its  financial  statements  in 
U.S.  doll^  (SUS)  invests  in  a 
deutschmark(DM)-denominated  debt 
seciuity.  In  these  ciraunstances,  the 
SUS  is  the  reporting  ciurency  and  the 
DM  is  the  transactional  currency.  In 
addition,  assume  this  division 
determines  that  the  French  franc  (FF)  is 
its  functional  currency  according  to  FAS 
52.  In  preparing  the  foreign  currency 
value  at  risk  disclosures,  this  registrant 
should  report  the  aggregate  potential 
loss  from  hypothetical  changes  in  both 


the  DM/FF  exchange  rate  exposure  and 
the  FF/$US  exchange  rate  exposure;  and 

E.  Model,  assimiptions,  and 
parameters  that  should  be  described 
include,  but  are  not  limited  to,  how  7oss 
is  defined  by  the  model  (e.g.,  loss  in 
earnings,  fair  values,  or  cash  flows),  the 
type  of  model  used  (e.g.,  variance/ 
covariance,  historical  simulation,  or 
Monte  Carlo  simulation  and  a 
description  as  to  how  optionality  is 
addressed  by  the  model),  the  types  of 
instruments  covered  by  the  model  (e.g., 
derivative  financial  instruments,  other 
financial  instruments,  derivative 
commodity  instruments,  and  whether 
other  instruments  are  included 
voluntarily,  such  as  certain  commodity 
instruments  and  positions,  cash  flows 
fit>m  anticipated  transactions,  and 
certain  financial  instruments  excluded 
under  instruction  3.C.ii.  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b)), 
and  other  relevant  information  about  the 
model's  assumptions  and  parameters, 
(e.g.,  holding  periods,  confidence 
intervals,  and,  when  appropriate,  the 
methods  used  for  aggregating  value  at 
risk  amounts  across  market  risk 
exposing  categories,  such  as  by 
assuming  perfect  positive  correlation, 
independence,  or  actual  observed 
correlation). 

5.  Under  Item  9A(a)(2),  limitations 
that  should  be  considered  include,  but 
are  not  limited  to: 

A.  The  exclusion  of  certain  market 
risk  sensitive  instruments,  positions, 
and  transactions  fitim  the  disclosures 
required  imder  Item  9A(a)(l)  (e.g., 
derivative  commodity  instruments  not 
I>ermitted  by  contract  or  business 
custom  to  be  settled  in  cash  or  with 
another  financial  instrument, 
commodity  positions,  cash  flows  from 
anticipated  transactions,  and  certain 
financial  instruments  excluded  under 
instruction  3.C.ii.  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b)). 
Failure  to  include  such  instruments, 
positions,  and  transactions  in  preparing 
the  disclosures  under  Item  9A(a)(l)  may 
be  a  limitation  because  the  resulting 
disclosures  may  not  fully  reflect  the  net 
market  risk  of  a  registrant;  and 

B.  The  ability  of  disclosures  required 
under  Item  9A(a)(l)  to  reflect  fully  the 
market  risk  that  may  be  inherent  in 
instruments  with  leverage,  option,  or 
prepayment  features  {e.g.,  options, 
including  written  options,  structured 
notes,  collateralized  mortgage 
obligations,  leveraged  swaps,  and 
options  embedded  in  swaps). 

(b)  Qualitative  information  about 
market  risk.  (1)  To  the  extent  material, 
describe: 

(i)  The  registrant's  primary  market 
risk  exposures; 
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(ii)  How  those  exposures  are 
managed.  Such  descriptions  shall 
include,  but  not  be  limited  to,  a 
discussion  of  the  objectives,  general 
strategies,  and  instruments,  if  any,  used 
to  manage  those  exposures;  and 

(iii)  Changes  in  either  the  registrant's 
primary  market  risk  exposures  or  how 
those  exposures  are  managed,  when 
compared  to  what  was  in  effect  during 
the  most  recently  completed  fiscal  year 
and  what  is  known  or  expected  to  be  in 
effect  in  future  repc»tlng  periods. 

(2)  Qualitative  mformation  about 
market  risk  shall  be  presented 
separately  for  market  risk  sensitive 
instruments  entered  into  for  trading 
purposes  and  those  entered  into  for 
purposes  other  than  trading. 

Instructions  to  hem  9A(b) 

1.  For  purposes  of  disclosure  under 
hem  9A(b),  primary  market  risk 
exposures  means: 

A.  The  folloiving  categories  of  market 
risk:  Interest  rate  risk,  foreign  currency 
exchange  rate  risk,  commodity  price 
risk,  and  other  relevant  market  rate  or 
price  risks  [e.g..  equity  price  risk);  and 

B.  Within  each  of  these  categories,  the 
particular  markets  that  present  the 
primary  risk  of  loss  to  the  registrant.  For 
example,  if  a  registrant  has  a  material 
exposure  to  foreign  currency  exchange 
rate  risk  and,  within  this  category  of 
market  risk,  is  most  vulnerable  to 
changes  in  dollar/yen,  dollar/pound, 
and  dollar/peso  exchange  rates,  the 
registrant  should  disclose  those 
exposures.  Similarly,  if  a  registrant  has 
a  material  exposiue  to  interest  rate  risk 
and,  within  this  category  of  marieet  risk, 
is  most  vulnerable  to  changes  in  short- 
term  U.S.  prime  interest  rates,  it  should 
disclose  the  existence  of  that  exposure- 

2.  For  purposes  of  disclosure  under 
Item  9A(b),  registrants  should  describe 
primary  market  risk  exposures  that  exist 
as  of  the  end  of  the  latest  fiscal  year,  and 
how  those  exposures  are  managed. 

General  Instructions  to  Items  9A(a)  and 
9Mb) 

1.  The  disclosures  called  for  by  Items 
9A(a)  and  9A(b)  are  intended  to  clarify 
the  registrant's  exposures  to  market  ride 
associated  with  activities  in  derivative 
financial  instruments,  other  financial 
instruments,  and  derivative  commodity  - 
instruments. 

2.  In  preparing  the  disclosures  under 
Items  9A(a)  and  9A(b),  registrants  are 
required  to  include  derivative  financial 
instruments,  other  financial 
instruments,  and  derivative  commodity 
instruments. 

3.  For  purposes  of  Items  9A(a)  and 
9ACb),  derivative  financial  instruments, 
other  financial  instnunents.  and 


derivative  commodity  instruments 
(collectively  referred  to  as  "maricet  risk 
sensitive  instruments")  are  defined  as 
follows: 

A.  Derivative  financial  instruments 
has  the  same  meaning  as  defined  by 
generally  accepted  accounting 
principles  (see,  e.g..  FASB,  Statement  of 
Financial  Accounting  Standards  No. 
119,  "Disclosure  about  Derivative 
Financial  Instruments  and  Fair  Value  of 
Financial  Instruments,"  ("FAS  119") 
paragraphs  5-7  (October  1994)),  and 
includes  futures,  forwards,  swaps, 
options,  and  other  financial  instruments 
with  similar  characteristics; 

B.  Other  financial  instruments  means 
all  financial  instruments  as  defined  by 
generally  accepted  accoimting 
principles  for  which  fair  value 
disclosures  are  required  [see,  e.g.,  FASB, 
Statement  of  Financial  Accounting 
Standards  No.  107,  "Disclosures  about 
Fair  Value  of  Financial  Instruments, " 
("FAS  107")  paragraphs  3  and  8 
(December  1991)),  except  for  derivative 
financial  instruments,  as  defined  above; 

C  i.  Other  financial  instruments 
include,  but  are  not  limited  to,  trade 
accounts  receivable,  investments,  loans, 
structured  notes,  mortgage-backed 
securities,  trade  accounts  payable, 
indexed  debt  instruments,  interest-only 
and  principal-only  obligations,  deptosits, 
and  other  debt  obligations; 

ii.  Other  financial  instruments 
exclude  employers'  and  plans' 
obligations  for  pension  and  other  post- 
retirement  benefits,  substantively 
extinguished  debt,  insurance  contracts, 
lease  contracts,  warranty  obligations 
and  rights,  unconditional  purchase 
obUgations,  investments  accounted  for 
under  the  equity  method,  minority 
interests  in  consolidated  enterprises, 
and  equity  instruments  issued  by  the 
registrant  and  classified  in  stockholders' 
equity  in  the  statement  of  financial 
position  (see,  e.g.,  FAS  107,  paragraph 
6  (December  1991)).  For  purposes  of  this 
item,  trade  accounts  receivable  and 
trade  accounts  payable  need  not  be 
considered  other  financial  instruments 
when  their  carrying  amounts 
approximate  fair  value;  and 

D.  Derivative  commodity  instruments 
include,  to  the  extent  such  instruments 
are  not  derivative  financial  instruments, 
commodity  futures,  commodity 
forwards,  commodity  swaps, 
commodity  options,  and  o^er 
commodity  instruments  with  similar 
characteristics  that  are  permitted  by 
contract  or  business  custom  to  be  settled 
in  cash  or  with  another  financial 
instrument.  For  purposes  of  this 
paragraph,  settlement  in  cash  includes 
settlement  in  cash  of  the  net  change  in 
value  of  the  derivative  commodity 


instrument  (e.g.,  net  cash  settlement 
based  on  changes  in  the  price  of  the 
underlying  commodity). 

4.A.  In  addition  to  providing  required 
disclosures  for  the  maricet  risk  sensitive 
instruments  defined  in  instruction  2.  of 
the  General  Instructions  to  Items  9A(a) 
and  9A(b),  registrants  are  encouraged  to 
include  other  market  risk  sensitive 
instruments,  positions,  and  transactions 
within  the  disclosures  required  under 
Items  9A(a)  and  gA(b).  Such 
instruments,  positions,  and  transactions 
might  include  commodity  positions, 
derivative  commodity  instruments  that 
are  not  permitted  by  contract  or 
business  custom  to  be  settled  in  cash  or 
with  another  financial  instrument,  cash 
flows  from  anticipated  transactions,  and 
certain  financial  instruments  excluded 
under  instruction  3.C.ii.  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b). 

B.  Registrants  that  voluntarily  include 
other  market  risk  sensitive  instnunents, 
positions  and  transactions  within  their 
quantitative  disclosures  about  market 
risk  under  the  sensitivity  analysis  or 
value  at  risk  disclosure  alternatives  are 
not  required  to  provide  separate  market 
risk  disclosures  for  any  voluntarily 
selected  instruments,  positions,  or 
transactions.  Instead,  registrants 
selecting  the  sensitivity  analysis  and 
value  at  risk  disclosure  alternatives  are 
permitted  to  present  comprehensive 
mariiet  risk  disclosures,  which  reflect 
the  combined  market  risk  e>q)osures 
inherent  in  both  the  required  and  any 
voluntarily  selected  instruments, 
position,  or  transactions.  Registrants 
that  choose  the  tabular  presentation 
disclosure  alternative  should  present 
voluntarily  selected  instruments, 
positions,  or  transactions  in  a  manner 
consistent  with  the  requirements  in  Item 
9A(a)  for  market  risk  sensitive 
instruments. 

C.  If  a  registrant  elects  to  include 
voluntarily  a  particular  tyi>e  of 
instrument,  position,  or  transaction  in 
their  quantitative  disclosures  about 
market  risk,  that  registrant  should 
include  all,  rather  than  some,  of  those 
instruments,  positions,  or  transactions 
within  those  disclosures.  For  example, 
if  a  registrant  holds  in  inventory  a 
particular  type  of  commodity  position 
and  elects  to  include  that  commodity 
position  within  their  market  risk 
disclosures,  the  registrant  should 
include  the  entire  commodity  position, 
rather  than  only  a  portion  thereof,  in 
their  quantitative  disclosures  about 
market  risk. 

5  A.  Under  Items  9A(a)  and  9A(b).  a 
materiality  assessment  should  be  made 
fcM-  each  market  risk  exposure  category 
within  the  trading  and  other  than 
trading  portfolios. 
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B.  For  purposes  of  making  the 
materiality  assessment  under 
instruction  5.A.  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b), 
ra^strants  should  evaluate  both: 

1.  The  materiahty  of  the  fair  values  of 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments  outstanding  as 
of  the  end  of  the  latest  fiscal  year,  and 

ii.  The  materiality  of  potential,  near- 
term  losses  in  future  earnings,  fair 
values,  and  cash  flows  from  reasonably 
possible  near-term  changes  in  market 
rates  or  prices. 

iii.  If  either  paragraphs  B.i.  or  B.ii.  in 
this  instruction  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b) 
are  material,  the  registrant  should 
disclose  quantitative  and  qualitative 
information  about  market  risk,  if  such 
maiket  risk  for  the  particular  market  risk 
exposure  category  is  material. 

C.  For  purposes  of  instruction  S.B.i.  of 
the  General  Instructions  to  Items  9A(a) 
and  9A(b),  registrants  generally  should 
not  net  fair  values,  except  to  the  extent 
allowed  under  generally  accepted 
accounting  principles  (see,  e.g.,  FASB 
Interpretation  No.  39.  "Offsetting  of 
Amounts  Related  to  Certain  Contracts" 
(March  1992)).  For  example,  under  this 
instruction,  the  fair  value  of  assets 
generally  should  not  be  netted  with  the 
fair  value  of  liabilities. 

D.  For  purposes  of  instruction  S.B.ii. 
of  the  General  Instructions  to  Items 
9A(a)  and  9A(b),  registrants  should 
consider,  among  other  things,  the 
magnitude  of: 

i.  Past  market  movements; 

ii.  Reasonably  possible,  near-term' 
market  movements;  and 

iii.  Potential  losses  that  may  arise 
firom  leverage,  option,  and  multiplier 
features. 

E.  For  purposes  of  instructions  S.B.ii. 
and  S.D.ii.  of  the  General  Instructions  to 
Items  9A(a)  and  9A(b).  the  term  near 
term  means  a  period  of  time  going 
forward  up  to  one  year  from  the  date  of 
the  financial  statements  (see  generally 
SOP  94-6,  at  paragraph  7  (December  30, 
1994)). 

F.  For  the  purpose  of  instructions 
5.B.ii.  and  S.D.ii.  of  the  General 
Instructions  to  Items  9A(a)  and  9A(b), 
the  term  reasonably  possible  has  the 
same  meaning  as  defined  by  generally 
accepted  accounting  principles  (see, 
e.g.,  FAS  5,  paragraph  3  (March  1975)). 

6.  For  purposes  of  Items  9A(a)  and 
9A(b).  registrants  should  present  the 
information  outside  of,  and  not 
incorporate  the  information  into,  the 
financial  statements  (including  the 
footnotes  to  the  financial  statements).  In 
addition,  registrants  are  encouraged  to 
provide  the  required  information  in  one 


location.  However,  alternative 
presentation,  such  as  inclusion  of  all  or 
part  of  the  information  in  Management's 
Discussion  and  Analysis,  may  be  iised  at 
the  discretion  of  the  registrant.  If 
information  is  disclosed  in  more  than 
one  location,  registrants  should  provide 
cross-references  to  the  locations  of  the 
related  disclosures. 

7.  For  purposes  of  the  instructions  to 
Items  9A(a)  and  9A(b),  trading  purposes 
has  the  same  meaning  as  defined  by 
generally  accepted  accounting 
principles  (see,  e.g.,  FAS  119,  paragraph 
9a  (October  1994)).  In  addition,    ' 
anticipated  transactions  means 
transactions  (other  than  transactions 
involving  existing  assets  or  liabilities  or 
transactions  necessitated  by  existing 
firm  commitments)  an  enterprise 
expects,  but  is  not  obligated,  to  carry  out 
in  the  normal  course  of  business  (see, 
e.g.,  FASB.  Statement  of  Financial 
Accounting  Standards  No.  80. 
"Accounting  for  Futures  Contracts," 
paragraph  9,  (August  1984)). 

(c)  Interim  periods.  If  interim  period 
financial  statements  are  included  or  are 
required  to  be  included  by  Article  3  of 
Regulation  S-X  (17  CFR  210), 
discussion  and  analysis  shall  be 
provided  so  as  to  enable  the  reader  to 
assess  the  sources  and  effects  of  material 
changes  in  information  that  would  be 
provided  under  Item  9A  of  Form  20-F 
from  the  end  of  the  preceding  fiscal  year 
to  the  date  of  the  most  recent  interim 
balance  sheet. 

Instructions  to  Item  9A(c) 

1.  Information  required  by  paragraph 
(c)  of  this  Item  9A  is  not  required  until 
after  the  first  fiscal  year  end  in  which 
this  Item  9A  is  applicable. 

(d)  Safe  Harbor.  (1)  The  safe  harbor 
provided  in  Section  27A  of  the 
Securities  Act  of  1933  (15  U.S.C.  77z-2) 
and  Section  21E  of  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78u-5) 
("statutory  safe  harbors")  shall  apply, 
with  respect  to  all  types  of  issuers  and 
transactions,  to  information  provided 
piusuant  to  paragraphs  (a),  (b),  and  (c) 
of  this  Item  9A,  provided  that  the 
disclosure  is  made  by  an  issuer;  a 
person  acting  on  behalf  of  the  issuer;  an 
outside  reviewer  retained  by  the  issuer 
making  a  statement  on  behalf  of  the 
issuer;  or  an  underwriter,  with  respect 
to  information  provided  by  the  issuer  or 
information  derived  frt>m  information 
provided  by  the  issuer. 

(2)  For  purposes  of  this  paragraph  (d) 
of  this  Item  9A  only: 

(i)  All  information  required  by 
paragraphs  (a).  (b)(l)(i),(b)(l)(iii).  and 
(c)  of  this  Item  9A  is  considered /orwanf 
looking  statements  for  purposes  of  the 
statutory  safe  harbors,  except  for 


historical  foots  such  as  the  tenns  of 
particular  contracts  and  the  niunber  of 
market  risk  sensitive  instnunents  held 
during  or  at  the  end  of  the  reporting 
period;  and 

(ii)  With  respect  to  par^raph  (a)  of 
this  Item  9A,  the  meanin^l  cautionary 
statements  prong  of  the  statutory  safe 
harbors  will  be  satisfied  if  a  registrant 
satisfies  all  requirements  of  that  same 
paragraph  (a)  of  this  Item  9A. 

(e)  Small  business  issuers.  Small 
business  issuers,  as  defined  in  §  230.405 
of  this  chapter  and  §  240.12b-2  of  this 
chapter,  need  not  provide  the 
information  required  by  this  Item  9A, 
whether  or  not  they  file  on  forms 
specially  designated  as  small  business 
issuer  forms. 

General  Instructions  to  Items  9A(a), 

9A(b).  9A(c).  9A(d),  and  9A{eT 

1.  Bank  registrants,  thrift  registrants, 
and  non-bank  and  non-thrift  registrants 
with  market  capitalizations  on  January 
28, 1997  in  excess  of  $2.5  billion  should 
provide  Item  9A  disclosures  in  filings 
with  the  Commission  that  include 
annual  financial  statements  for  fiscal 
years  ending  after  J\me  15. 1997.  Non- 
bank  and  non-thrift  registrants  with 
market  capitalizations  on  January  28, 
1997  of  $2.5  billion  or  less  should 
provide  Item  9A  disclosiues  in  filings 
with  the  Commission  that  include 
annual  financial  statements  for  fiscal 
years  ending  after  June  15, 1998. 

2.  A.  For  purposes  of  instruction  1.  of 
the  General  Instructions  to  Items  9A(a). 
9A(b),  9A(c),  9A(d),  and  9A(e),  bank 
registrants  and  thrift  registrants  include 
any  registrant  which  has  control  over  a 
depository  institution. 

b.  For  purposes  of  instruction  2.A.  of 
the  General  histructions  to  Items  9A(a). 
9A(b),  gA(c),  9A(d),  and  9A(e),  a 
registrant  has  control  over  a  depository 
institution  if: 

i.  The  registrant  directly  or  indirectly 
or  acting  through  one  or  more  other 
persons  owns,  controls,  or  has  power  to 
vote  25%  or  more  of  any  class  of  voting 
securities  of  the  depository  institution; 

ii.  The  registrant  controls  in  any 
manner  the  election  of  a  majority  of  the 
directors  or  trustees  of  the  depository 
institution;  or 

ii.  The  Federal  Reserve  Board  or 
Office  of  Thrift  Supervision  determines, 
after  notice  and  opportunity  for  hearing, 
that  the  registrant  directly  or  indirectly 
exercises  a  controlling  iniluence  over 
the  management  or  policies  of  the 
depository  institution; 

C.  For  purposes  of  instruction  2.B.  of 
the  General  Instructions  to  Items  9A(a), 
9A(b).  9A(c),  9A(d),  and  9A(e),  a 
depository  institution  means  any  of  the 
following: 


UMI 


Federal  Register  /  Vol.  62,.  No.  27  /  Monday,  February  10.  1997  /  Rules  and  Regulations        6077 


i.  An  insured  depositoiy  institution  as 
defined  in  section  3(c)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.A.  Sec 
1813  (c)); 

ii.  An  institution  organized  under  the 
laws  (tf  the  United  States,  any  State  of 
the  United  States,  the  District  of 
Colunbia,  any  territory  of  the  United 
States,  Puerto  Rico,  Guam,  American 
Somoa,  or  the  Virgin  Islands,  which 
both  accepts  demand  deposits  or 
deposits  that  the  depositor  may 
withdraw  by  check  or  similar  means  for 
payment  to  third  parties  or  others  and 
is  engaged  in  the  ousiness  of  making 
commercial  loans. 

D.  For  purposes  of  instruction  1.  of 
the  General  Instructions  to  Items  9A(a), 
9A(b),  9A(c),  9A(d),  and  9A(e),  market 
capitalization  is  the  aggregate  market 
value  of  common  equity  as  set  forth  in 
General  Instruction  I.B.1.  of  Form  S-3; 
provided  however,  that  common  equity 
held  by  affiliates  is  included  in  the 
calculation  of  market  capitalization;  and 


provided  further  that  instead  of  using 
the  60  day  period  prior  to  filing 
referenced  in  General  Instruction  I.B.1. 
of  Fonn  S-3,  the  measurement  date  is 
January  ^8, 1997. 

Appendix  to  Etaai  SA— Tabiriar  DbdMuras 

The  tables  set  forth  below  are  illustrative 
of  the  format  that  might  be  used  when  a 
registrant  elects  to  present  the  information 
required  by  paragraph  (a)(l)(i)(A)  of  Item  9A 
regarding  terms  and  information  about 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 
commodity  instruments.  These  examples  are 
for  illustrative  purposes  only.  Registrants  are 
not  required  to  display  the  information  in  the 
specific  foraiat  illustrated  below.  Alternative 
methods  of  display  are  permissible  as  long  as 
the  disclosure  requirements  of  the  section  are 
satisfied.  Furthermore,  these  examples  were 
designed  primarily  to  illustrate  possible 
formats  for  presentation  of  the  information 
required  by  the  disclosure  item  and  do  not 
purport  to  illustrate  the  broad  range  of 
derivative  financial  instruments,  other 
financial  instruments,  and  derivative 


commodity  instruments  utilized  by 
registrants. 

Interest  Rate  Sensitivity 

The  table  below  provides  information 
about  the  Company's  derivative  financial 
instruments  and  other  financial  instruments 
that  are  sensitive  to  changes  in  interest  rates, 
including  interest  ate  swaps  and  debt 
obligations.  For  debt  obligations,  the  table 
presents  principal  cash  flows  and  related 
weighted  average  interest  rates  by  expected 
maturity  dates.  For  interest  rate  swaps,  the 
table  presents  notional  amounts  and 
weighted  average  interest  rates  by  expected 
(contractual)  maturity  dates.  Notional 
amounts  are  used  to  calculate  the  contractual 
payments  to  be  exchanged  under  the 
contract.  Weighted  average  variable  rates  are 
based  on  implied  forward  rates  in  the  yield    « 
curve  at  the  reporting  date.  The  information 
is  presented  in  U.S.  dollar  equivalents,  which 
is  the  Company's  reporting  ourency.  The 
instrument's  actual  cash  flows  are 
denominated  in  both  U.S.  dollars  ($US)  and 
German  deutschmarks  (DM),  as  indicated  in 
parentheses. 


Decemt)er3l,  19X1 


Liat>ilities 

Long-temi  Debt 

Fixed  Rate  ($US)  

Average  interest  rate  

F«ed  Rate  (DM) 

Average  interest  rate  

Variable  Rate  ($US) 

Average  interest  rale  

Interest  Rate  Derivatives 

Interest  Rate  Swaps: 

Variabto  to  Fixed  ($US) 

Average  pay  rate  

Average  receive  rate 

Fixed  to  Variable  ($US) _.. 

Average  pay  rate  

Average  receive  rate „... 


Expected  maturity  date 


19X2 
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19X4 
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Total 


F«Hr 


(USS  Equivatent  in  millions) 


SXXX 
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XXX 
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SXXX 
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XXX 

xx% 

XXX 
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SXXX 

XJ<% 
XXX 

xx% 

XXX 
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XXX 
XJ<% 

XXX 
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SXXX 
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XXX 

xx% 

XXX 
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SXXX 

xx% 

XXX 
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XXX 
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SXXX 
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XXX 

xx% 

XXX 
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SXXX 
XXX 
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(In  millions) 


SXXX 
XJ<% 

xx% 

XXX 
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SXXX 
xx% 
xx% 

XXX 
XJ<% 

xx% 


SXXX 

xx% 
xx% 

XXX 

x.x% 

XJ<% 


SXXX 

xx% 
xx% 

XXX 

xx% 
xx% 


SXXX 

x.x% 
xx% 

XXX 

xx% 
xx% 


SXXX 

xx% 
xx% 

XXX 

xx% 

X.X% 


SXXX 

xx% 
xx% 

XXX 

xx% 

xx% 


SXXX 
XXX 


Exchange  Rate  &nsitivity 

The  table  below  provides  information 
about  the  Company's  derivative  financial 
instruments,  other  financial  instruments,  and 
firmly  committed  sales  transactions  by 
functional  currency  and  presents  such 
information  in  U.S.  dollar  equivalents.  ■  The 
table  sununarizes  information  on  instruments 
and  transactions  that  are  sensitive  to  foreign 


currency  exchange  rates,  including  foreign 
currency  forward  exchange  agreements, 
deutschmark  (DM)-dencHninated  debt 
obligations,  and  firmly  committed  DM  sales 
transactions.  For  debt  obligations,  the  table 
presents  principal  cash  flows  and  related 
weighted  average  interest  rates  by  expected 
maturity  dates.  Fm  firmly  ccmmiitted  DM- 
sales  transactions,  sales  amounts  are 


presented  by  the  expected  transaction  date, 
which  are  not  expected  to  exceed  two  years. 
For  foreign  currency  forward  exchange 
agreements,  the  table  presents  the  notional 
amounts  and  weighted  average  exchange 
rates  by  expected  (contractual)  maturity 
dates.  These  notional  amounts  generally  are 
used  to  calculate  the  contractual  payments  to 
be  exchanged  under  the  contract 


'  The  information  ig  presented  in  U.S.  dollars 
becauM  tiiat  is  tlie  registrant's  reporting  currency. 
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December  31. 19X1 

^pected  maturity  date 

19X2 

19X3 

19X4 

19X5 

19X6 

There- 
after 

Total 

Fair 
value 

(US$  Equivaient  in  millions) 

Un-UonnCe  onoel  rntWiUal  iiRMiuHMnllS 

$US  Functional  Currency  2: 
UabiMies. 
Long-Term  Debt. 

Fixed  Rate  (DM) 

SXXX 
XJ<% 

SXXX 
X.X% 

SXXX 
x.x% 

SXXX 
XJ<% 

SXXX 
XJ<% 

SXXX 

SXXX 
XJ(% 

SXXX 

Average  interest  rale  » 

Anticipated  Transactions  and  Related 
Derivatives  3 

Expected  maturity  or  transaction  date 
(US$  Equivalent  in  millions) 

$US  Functional  Currency: 

Rrmly  committed  Sales  Contracts  (DM)  .... 

SXXX 

XXX 
XJ(% 

SXXX 
XXX 

x.x% 



SXXX 

XXX 
XX% 

SXXX 

Fonvard  Exchange  Agreements  (Re- 
ceive $US/Pay  DM): 

•••••••••»•••.• 

XXX 

Average  Contractual  Exchange  Rate  

2  Similar  tabular  information  would  be  provided  for  other  functional  currencies. 

^Pursuant  to  General  Instruction  4.  to  Items  9A(a)  and  9A(b)  of  Fonm  20-F,  regi^ants  may  include  cash  flows  from  anticipated  transactions 
and  operating  cash  flows  resulting  from  norvfinancial  and  norxxxnmodity  instruments. 


Commodity  Price  Sensitivity 

The  table  below  provides  information 
about  the  Company's  com  inventory  and 
futures  contracts  that  are  sensitive  to  changes 
in  commodity  prices,  specifically  com  prices. 


For  inventory,  the  table  presents  the  carrying 
amount  and  fair  value  at  December  31, 19x1. 
For  the  futures  contracts  the  table  presents 
the  notional  amounts  in  bushels,  the 
weighted  average  contract  prices,  and  the 
total  dollar  contract  amount  by  expected 


maturity  dates,  the  latest  of  which  occurs  one 
year  from  the  reporting  date.  Contract 
amounts  are  used  to  calculate  the  contractual 
payments  and  quantity  of  com  to  be 
exchanged  imder  the  futures  contracts. 


December  31, 19X1 


Carrying 
amount 


Fair 
value 


Com  Inventory* 


On  Balance  Sheet  Commodtty  Position  and  Related  Derivatives 


(In  miMons) 


SXXX 


SXXX 


Expected 

maturity 

1992 


Fair 
value 


Related  Derivatives 
Futures  Contracts  (Short): 

Contract  Volumes  (100,000  bushels)  

Weighted  Average  Price  (Per  100.000  bushels) 

Contract  Amount  (SUS  in  millions) „ 


XXX 
SXJ(X 
SXXX 


SXXX 


^Pursuant  to  General  Instruction  4.  to  Items  305(a)  and  305(b)  of  Regulation  S-K,  registrants  may  include  infomtation  on  coiTimodrty  positions, 
such  as  com  inverMory. 


20.  By  amending  Form  10-Q  (referenced  in 
§  249.308a)  by  removing  refierences  to  "Items 

1  and  2  of  Part  1  of  this  form"  and  adding 
in  their  place  refierences  to  "Items  1 , 2,  and 
3  of  Part  I  of  this  form"  in  paragraphs  1  and 

2  of  General  Instruction  F,  adding  paragraph 
2.C.  to  General  Instruction  H  and  Item  3  to 
Part  I  to  read  as  follows: 

Nale— The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  R^ulations. 


Form  10-Q— Quarterly  Report  Purauant 
to  Section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934;  or  Transition 
Report  Pursuant  to  Section  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 


General  Instructions 


H.  Omission  of  Information  by  Certain 
Wholly-Owned  Subsidiaries 


2.  *  *  *  c.  Such  registrants  may  omit 
the  information  called  for  by  Item  3  of 
Part  I,  Quantitative  and  Qualitative 
Disolosures  About  Market  Risk. 


Part  I— Financial  Information 
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Item  3.  Quantitative  and  Qualitative 
Disclosures  About  Mari^et  Risk 

Furnish  the  information  required  by 
Item  305  of  Regulation  S-K  (§229.305  of 
this  chapter). 

•        *        *        »        * 

21.  By  amending  Form  10-K 
(referenced  in  §  249.310)  by  adding  Item 
7A  to  be  inserted  after  Item  7  and  before 
Item  8  in  Part  II  to  read  as  follows: 

Note— The  text  of  Fonn  lO-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-K— Annual  Report  Pursuant 
to  Section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934;  or  Transition 
Report  Pursuant  to  Section  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 


Part  II 


Item  7A.  Quantitative  and  Qualitative 
Disclosiues  About  Market  Risk 

Furnish  the  information  required  by 
Item  305  of  Regulation  S-K  (§229.305  of 
this  chapter). 

*        *        •        •        * 

Dated:  January  31 ,  1997. 

By  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-2991  Filed  2-7-97;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

PoctotNaFR  4006  N  081 

Notic*  Of  Regulatory  Waiver  Requests 
Granted 

AGENCY:  Office  of  the  Secretaiy,  HUD. 
ACTION:  Public  notice  of  the  granting  of 
regulatory  waivers  from  July  1, 1996 
thioiigh  September  30, 1996. 

summary:  Under  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Reform  Act),  the 
Department  (HUD)  is  required  to  make 
public  all  approval  actions  taken  on 
waivers  of  regulations.  This  notice  is  the 
twenty-third  in  a  series,  being  published 
on  a  quarterly  basis,  providing 
notification  of  waivers  granted  during 
the  preceding  reporting  period.  The 
purpose  of  this  notice  is  to  comply  with 
the  requirements  of  Section  106  of  the 
Reform  Act. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
general  information  about  this  notice, 
contact  Camilla  E.  Acevedo,  Assistant 
General  Coimsel  for  Regulations,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington.  DC  20410;  telephone 
202-708-3055.  (This  is  not  a  toll-free 
number.);  Hearing-and  speech-impaired 
persons  may  call  HUD's  TTY  toll-free 
number  at  1-800-877-8391. 

For  information  concerning  a 
particular  waiver  action  for  which 
public  notice  is  provided  in  this 
docimient,  contact  the  person  whose 
name  and  address  is  set  out  for  the ' 
particular  item,  in  the  accompanying 
list  of  waiver-grant  actions. 
SUPPt.EMENTARY  INFORMATION:  As  part  of 
the  Housing  and  Urban  Development 
Reform  Act  of  1989,  the  Congress 
adopted,  at  HUD's  request,  legislation  to 
limit  and  control  the  granting  of 
regulatory  waivers  by  the  Department. 
Section  106  of  the  Act  (Section  7(q)(3)) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(q)(3), 
provides  that: 

1.  Any  waiver  of  a  regulation  must  be 
in  writing  and  must  specify  the  grounds 
for  approving  the  waiver, 

2.  Authority  to  approve  a  waiver  of  a 
regulation  may  be  delegated  by  the 
Secretary  only  to  an  individual  of 
Assistant  Seaetary  rank  or  equivalent 
rank,  and  the  person  to  whom  authority 
to  waive  is  delegated  must  also  have 
authority  to  issue  the  particxilar 
regulation  to  be  waived; 

3.  Not  less  than  quarterly,  the 
Secretary  must  notify  the  public  of  all 
waivers  of  regulations  that  the 
Department  has  approved,  by 


publishing  a  notice  in  the  Federal 
Register.  These  notices  (each  covering 
the  period  since  the  most  recent  . 
previous  notification)  shall: 

a.  Identify  the  project,  activity,  at 
imdertaking  involved; 

b.  Describe  the  nature  of  die  provision 
waived,  and  the  designation  of  the 
provision; 

c.  Indicate  the  name  and  title  of  the 
person  who  granted  the  waiver  request; 

d.  Describe  briefly  the  groimds  for 
approval  of  the  request; 

e.  State  how  additional  information 
about  a  particular  waiver  grant  action 
may  be  obtained. 

Section  106  also  contains 
requirements  applicable  to  waivers  of 
HUD  handbook  provisions  that  are  not 
relevant  to  the  purpose  of  today's 
document. 

Today's  document  follows 
publication  of  HUD's  Statement  of 
PoUcy  on  Waiver  of  Regulations  and 
Directives  issued  by  HUD  (56  FR  16337, 
April  22, 1991).  This  is  the  twenty-third 
notice  of  its  kind  to  be  published  under 
Section  106.  This  notice  updates  HUD's 
waiver-grant  activity  fix)m  July  1, 1996 
through  September  30, 1996. 

For  ease  of  reference,  waiver  requests 
granted  by  departmental  officials 
authorized  to  grant  waivers  are  listed  in 
a  sequence  keyed  to  the  section  number 
of  the  HUD  regulation  involved  in  the 
waiver  action.  For  example,  a  waiver- 
grant  action  involving  exercise  of 
authority  under  24  CFR  91.402 
(involving  the  waiver  of  a  provision  in 
24  CFR  part  91)  would  come  early  in  the 
sequence,  while  waivers  of  24  CFR  part 
990  would  be  among  the  last  matters 
listed.  Where  more  than  one  regulatory 
provision  is  involved  in  the  grant  of  a 
particular  waiver  request,  the  action  is 
listed  under  the  section  number  of  the 
first  regulatory  requirement  in  title  24 
that  is  being  waived  as  part  of  the 
waiver-grant  action.  (For  example,  a 
waiver  of  both  §  92.2  and  §  92.214(a)(3) 
would  appear  sequentially  in  the  Usting 
imder  §  92.2.)  Waiver-grant  actions 
involving  the  same  initial  regulatory 
citation  are  in  time  sequence  beginning 
with  the  earUest-dated  waiver  grant 
action. 

Should  the  Department  receive 
additional  reports  of  waiver  actions 
taken  during  the  period  covered  by  this 
report  before  the  next  report  is 
published,  the  next  updated  report  will 
include  these  earlier  actions,  as  well  as 
those  that  occur  between  October  1, 
1996  through  December  31, 1996. 

Accordingly,  information  about 
approved  waiver  requests  pertaining  to 
regulations  of  the  E)epartment  is 
provided  in  the  Appendix  that  follows 
this  notice. 


Dated:  January  28, 1997. 
Dwiglit  P.  Robinstm, 

Acting  Secretaiy. 

Appendix — Listing  of  Waivers  of 
Regulatory  Requirements  Granted  by 
Officers  of  the  Department  of  Housing 
and  Urban  Development  July  1, 1996 
Through  September  30, 1996 

Note  to  Reader  More  infoimation  about 
the  granting  of  these  waivers,  including  a 
copy  of  the  waiver  request  and  approval,  may 
be  obtained  by  contacting  the  person  whose 
name  is  listed  as  the  contact  person  directly 
before  each  set  of  waivers  granted. 

For  Items  1  Through  33,  Waivers 
Granted  for  24  CFR  Parts  91, 92,  291. 
570,  572,  and  576,  Contact:  Debbie  Ann 
Wills,  Field  Management  Officer,  U.S. 
Department  of  Housing  and  Urban 
Development,  Office  of  Community 
Planning  and  Development,  451  7th 
Street,  S.W.,  Room  7152,  Washington, 
D.C.  20410-7000,  Telephone:  (202)  708- 
2565,  Hearing-and  speech-impaired 
persons  may  call  HUD's  TTY  toll-free 
number  at  1-800-877-8391. 

1.  Regulation:  24  CFR  91.402 

Project/Activity:  The  Montgomery 
Coimty/Kettering  Consortiiun  of  Ohio 
requested  a  waiver  of  24  CFR  91.402  of 
the  Consolidated  Plan  regulations  to 
allow  the  Consortium  imtil  FY  1999  to 
complete  the  transition  of  aUgning  the 
start  of  the  program  year  for  all  its 
Consortium  members. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  91.402  state  that 
all  units  of  local  government  that  are 
members  of  the  consortium  must  be  on 
the  same  program  year  for  CDBG, 
HOME,  Emergency  Shelter  Grants  (ESG) 
and  Housing  Opportunities  for  Persons 
with  Aids  (HOPWA). 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretairy  for  Community 
Planning  and  Development. 

Date  Granted:  July  31. 1996. 

Reasons  Waived:  The  Assistant 
Secretary  found  good  cause  to  grant  the 
waiver  of  the  regulations  which  requires 
that  all  Consortium  members  must  have 
the  same  program  start  dates. 

2.  Regulation:  24  CFR  91.402 

Project/Activity:  The  Auburn  and 
King  County  Consortiimi  of  Washington 
requested  a  waiver  of  24  CFR  91.402  of 
the  Consolidated  Plan,  to  allow  the  City 
of  Auburn,  which  is  a  member  of  the 
Consortium,  until  FY  1999  to  complete 
the  transition  of  the  City  aligning  the 
start  of  its  program  year  with  the 
Consortium. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  91.402,  state  that 
all  units  of  local  government  that  are 
members  of  the  consortium  must  be  on 


UMI 


Federal  Register  /  Vol.  62.  No.  27  /  Monday.  February  10,  1997  /  Notices 


6083 


the  same  program  year  for  C3)BG, 
HOME.  Emergency  Shelter  Grants  (ESG) 
and  Housing  Opportxmities  for  Persons 
with  Aids  (HOPWA). 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  The  Assistant 
Secretary  found  good  cause  to  grant  the 
waiver  of  the  regulations  that  requires 
that  all  consortium  members  must  have 
the  isame  program  start  dates. 

3.  Regulation:  24  CFR  91.520(a) 

Project/Activity:  Hartford, 
Connecticut,  requested  an  extension  of 
the  deadline  to  submit  its  aimual  CDBG 
performance  report  to  HUD. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  91.520(a)  of  the 
CDBG  regulations,  require  that  each 
grant  recipient  submit  a  performance 
report  to  HUD  within  90  days  after  the 
close  of  the  grantee's  program  year. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  The  Assistant 
Secretary  determined  that  failure  to 
grant  the  requested  waiver  would 
adversely  affect  the  purposes  of  the  Act, 
because  the  City  would  not  be  able  to 
submit  a  complete  and  accurate 
performance  report  on  its  1995  program 
year. 

4.  Regulation:  24  CFR  92.2 

Project/Activity:  Knox  County, 
Tennessee,  on  behalf  of  Child  and 
Family  Services,  Inc.,  requested  a 
waiver  of  24  CFR  92.2  regulations  that 
establish  the  compositipn  of  Commimity 
Housing  Development  Organization 
(CHDO)  Boards. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  92.2  require  that 
one-third  of  the  CHDO  Board  members 
must  be  residents  of  low-income 
neighborhoods. 

Granted  by:  Andrew  Cuomo,  Assistant 
Secretary  for  Community  Planning  and 
Development 

Date  Granted:  August  21. 1996. 

Reasons  Waived:  A  determination  was 
made  that  undue  hardship  would  result 
if  the  non-profit  organization  was  not 
designated  as  a  CHDO. 

5.  Regulation:  24  CFR  92.214(aM3) 

Project/Activity:  The  State  of  North 
Dakota  requested  a  waiver  of  the  match 
provision  of  the  HOME  pr^ram. 

Nature  of  Requirement:  "fte 
regulations,  at  24  CFR  92.214(a)(3)  of 
the  HOME  regulations,  implement  the 
statutory  provision  that  HOME  program 
funds  may  not  be  used  as  a  non-fsderal 


matching  contribution  under  any  other 
federal  program. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Gmnted:  September  30, 1996. 

Reasons  Waived:  Sections  208  and 
234  of  the  Multifamily  Property 
Disposition  Reform  Act  of  1994 
authorize  HUD  to  suspend  certain 
statutory  and  regulatory  provisions  that 
would  otherwise  apply  to  the  use  of 
CDBG  and  HOME  funds,  to  address  the 
damage  in  an  area  that  the  President  has 
declared  a  disaster  imder  Title  IV  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act. 

6.  Regulation:  24  CFR  92.251 

Project/Activity:  The  State  of 
Arkansas  requested  a  waiver  to  permit 
a  rehabilitation  project,  which  utilizes 
HOME  funds,  to  use  FHA  Single  Family 
Minimum  Property  Requirements  in 
lieu  of  HQS  for  its  HOME  assisted 
homebuyer  activities. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  92.251  provide 
that  housing  assisted  with  HOME  funds 
meet,  at  a  minimum,  HUD  housing 
quality  standards  (HQS),  and  provide 
other  minimum  standards  for 
substantial  rehabilitation  and  new 
construction. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Envelopment. 

Date  Granted:  August  22, 1996. 

Reasons  Waived:  The  waiver  was 
granted  because  the  State  does  not  have 
the  staff  capacity  to  inspect  all  p>otential 
HOME  profjerties  for  HQS  compliance. 
It  would  also  be  difficult  to  locate 
qualified  inspectors  to  perform  HQS 
inspections  in  rural  parts  of  the  State. 
Finally,  there  would  be  an  added  cost 
on  low-income  borrowers  to  pay  for  a 
third-party  inspection.  The  waiver  was 
granted  because  the  Assistant  Secretary 
deemed  that  these  factors  would 
adversely  affect  the  purposes  of  the  Act. 

7.  Regulation:  24  CFR  92.252(aM5) 

Project/Activity:  Madison,  Wisconsin, 
requested  a  waiver  to  24  CFR 
92.252(a)(5),  which  requires  that  a 
HOME  assisted  project  must  remain 
affordable  without  regard  to  the  term  of 
any  mortgage  or  the  transfer  of 
ownership  for  not  less  than  the 
applicable  affordability  period. 

Nature  of  Requirement:  The  HOME 
regulations,  at  24  CFR  92.252(a)(5),  state 
that  the  project  is  subject  to  a  ten-year 
affordabiUty  period,  which  is  enforced 
by  a  deed  restriction. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 


Date  Granted:  August  22, 1996. 

Reasons  Waived:  The  waiver  was 
granted  because  the  hotel  burned  to  the 
ground.  The  primary  owners  of  the  hotel 
determined  that  the  hotel  could  not  be 
rebuilt  with  the  deed  restriction  and 
that  they  would  repay  the  city  the 
HOME  assistance. 

8.  Regulation:  24  CFR  92.254(aHiiNA) 

Project/Activity:  Cook  County, 
Illinois,  requested  a  waiver  to  24  CFR 
92.254(a)(ii)(A),  which  requires  that 
housing  that  is  for  piuchase  by  a  family 
qualifies  as  affordable  housing  only  if 
the  housing  is  subject  to  minimiun 
periods  of  resale  restrictions  or 
recaptiue  provision  of  the  locaHty. 

Nature  of  Requirement:  The  HOME 
regulations,  at  24  CFR  92.254(a)(ii)(A), 
state  that  a  participating  jurisdiction 
must  recoup  all  or  a  portion  of  the 
HOME  assistance  to  the  homebuyers,  if 
the  housing  does  not  continue  to  be  the 
principal  residence  of  the  family  for  the 
duration  of  the  i>eriod  of  affordability. 

Granted  By:  Andrew  Cuomo. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  22, 1996. 

Reasons  Waived:  The  waiver  was 
granted  because  it  was  determined  the 
restructuring  provisions  proposed  by 
Cook  County  did  not  adversely  affect 
the  purposes  of  the  HOME  program. 

9.  Regulation:  24  CFR  92.258 

Project/Activity:  Sacramento  Housing 
and  Redevelopment  Agency  of 
Sacramento,  California,  requested  a 
waiver  of  24  CFR  92.258  of  the  HOME 
regulations,  to  waive  the  30-year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  92.258.  provide  a 
limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the 
HUD-insured  mortgage. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  21, 1996. 

Reasons  Waived:  The  application  of 
§  92.258  of  the  HOME  regulations  to  the 
Agency's  program  would  create  an 
undue  hardship  for  the  Qty  of 
Sacramento  and  its  potential 
homeowners,  and  adversely  affect  the 
purposes  of  the  Act. 

10.  Regulation:  24  CFR  92.258 

Project/Activity:  The  Qty  of  Euclid. 
Ohio,  requested  a  waiver  of  24  CFR 
92.258  of  the  HOME  regulations  to 
waive  the  30-year  affordabUity  period 
for  low-income  homebuyers  receiving 
HOME  assistance. 
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Nature  of  Requirement:  The 
regulations,  at  24  CFR  92.258,  provide  a 
limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the 
HUD  insured  mortgage. 

Granted  By:  Andrew  Cuomo. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted :]u\y  1, 1996. 

Reasons  Waived:  The  application  of 
§  92.258  of  the  HOME  regulations  to  the 
City's  program  would  create  an  undue 
haridship  for  the  City  of  Euclid  and  its 
potential  homeowners,  and  adversely 
affect  the  purposes  of  the  Act. 

11.  Regulation:  24  CFR  02.258 

Project/Activity:  Sacramento  Housing 
and  Redevelopment  Agency  of 
Sacramento,  California,  requested  a 
waiver  of  24  CFR  92.258  of  the  HOME 
regulations,  to  waive  the  30-year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  92.258,  provide  a 
limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the 
HUD  insured  mortgage. 

Granted  By:  An(uew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  21, 1996. 

Reasons  Waived:  The  appUcation  of 
§  92.258  of  the  HOME  regulations  to  the 
Agency's  program  would  create  an 
undue  hardship  for  the  Qty  of 
Sacramento  and  its  potential 
homeowners,  and  adversely  affect  the 
purposes  of  the  Act. 

12.  Regulation:  24  CFR  92.258 

Project/Activity:  The  City  of 
Indianapolis,  Indiana,  requested  a 
waiver  of  24  CFR  92.258  of  the  HOME 
regulations,  to  waive  the  30-year 
affordability  period  for  low-income 
homebuyers  receiving  HOME  assistance. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  92.258,  provide  a 
limitation  on  the  use  of  HOME  funds 
with  FHA  mortgage  insurance  for  a 
period  of  time  equal  to  the  term  of  the 
HUD-insured  mortgage. 

Granted  By:  Ancuew  Cuomo, 
Assistant  Secretary  for  Commtmity 
Planning  and  Development. 

Date  Granted:  September  30, 1996. 

Reasons  Waived:  The  application  of 
§  92.258  of  the  HOME  regulations  to  the 
City's  program  would  create  an  imdue 
hardship  for  the  Qty  of  Indianapolis 
and  its  potential  homeowners,  and 
adversely  affect  the  purposes  of  the  Act. 

13.  Regulation:  24  CFR  291.400(a) 

Project/Activity:  The  Anoka  County 
Community  Action  Program  requestod  a 


waiver  of  the  24-month  residency  for  a 
tenant  in  a  single  family  property  leased 
under  the  single  family  property 
disposition  homeless  program. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  291.4Q0(a). 
prohibit  a  non-profit  organization  or  a 
commimity  participating  in  the  Single 
Family  Property  Disposition  Leasing 
Program  bom  extending  a  lease  to  the 
same  tenant  for  a  period  beyond  24 
months. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  The  waiver  will 
allow  a  formerly  homeless  family  more 
time  to  find  permanent  housing. 

14.  Regulation:  24  CFR  570.207 

Project/Activity:  Caryville,  Florida, 
requested  a  waiver  of  the  CDBG  • 
regulation  to  allow  the  town  to  use 
CDBG  to  reconstruct  the  damaged  town 
hall  on  a  new  site  outside  of  the  100 
year  flood  plain. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  570.207  of  the 
CDBG  regulations,  prohibit  the  use  of 
CDBG  funds  in  buildings  used  for  the 
general  conduct  of  government. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Plaiming  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  Sections  208  and 
234  of  the  Miiltifamily  Property 
Disposition  Reform  Act  of  1994 
authorize  HUD  to  suspend  certain 
statutory  and  regulatory  provisions  that 
would  otherwise  apply  to  the  use  of 
CDBG  and  HOME  funds,  to  address  the 
damage  in  an  area  that  the  President  has 
declared  a  disaster  under  Title  IV  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act. 

15.  Regnlation:  24  CFR  570.208(aM3) 

Project/Activity:  The  Qty  of  Dallas, 
Texas  requested  a  waiver  of  the  CDBG 
regulations  at  24  CFR  570.208(a)(3),  to 
permit  it  to  use  CDBG  funds  for 
American  Beauty  Floiu  Mill  which  is  an 
intown  housing  program.  Thirty-three 
percent  of  the  units  will  be  set  aside  for 
low-and  moderate-income  persons. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  570.208(a)(3) 
require,  as  a  general  rule,  that  CDBiG- 
assisted  housing  structures  principally 
benefit  low-and  moderate-income 
households. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Conununity 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  The  appUcation  of 
the  regulations  would  create  undue 


hardship  and  adversely  affect  the 
purposes  of  the  Act  because  it  would 
impede  the  provision  of  affordable 
housing  in  the  central  business  district. 
Denial  of  the  request  would  further 
affect  the  Qty's  ability  to  comply  with 
the  court  ordered  consent  decree  which 
directs  the  City  to  provide  a  wider  range 
of  low-income  housing  opportunities 
throughout  the  Qty. 

16.  Regulation:  24  CFR  570.483(b)(3) 

Project/Activity:  The  State  of 
Connecticut,  on  behalf  of  the  Town  of 
Thompson,  requested  a  waiver  of  the 
national  objective  regulations  of  the 
State  Community  £)evelopment  Block 
Grant  Program. 

Nature  of  Requirement:  24  CFR 
570.483(b)(3)  of  the  State  CDBG 
regulations  lists  the  methodology  for 
determining  low-and  moderate-income 
benefit  for  housing  activities  funded 
with  CDBG  funds. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Conununity 
Planning  and  Development. 

Date  Granted:  August  22  ^  1996. 

Reasons  Waived:  The  State  was 
granted  the  waiver  to  permit  the  Town 
to  use  CDBG  funds  for  acquisition  of  a 
mobile  home  site,  which  will  be 
occupied  by  low-and  moderate-income 
residents.  "The  Assistant  Secretary 
determined  that  failure  to  grant  the 
requested  waiver  would  adversely  affect 
the  purposes  of  the  Act. 

17.  Regulation:  24  CFR  570.483(bH3) 

Project/Activity:  The  State  of  Rhode 
Island  requested  a  waiver  of  the  State      * 
CDBG  regulations  at  24  CFR 
570.483(b)(3). 

Nature  of  Requirement:  The  State 
requested  a  waiver  of  the  regulations 
that  set  the  standards  for  meeting 
national  objectives. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Commimity 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  The  State  was 
granted  the  waiver  to  permit  the  Four 
Seasons  Mobile  Home  Cooperative  to 
use  CDBG  funds  for  acquisition  of  a 
mobile  home  site,  whidi  will  be 
occupied  by  low-and  moderate-income 
residents. 

18.  Regulatitm:  24  CFR  572.115(aXl) 

Project/Activity:  Acom  Housing 
Coiporation  of  Little  Rock.  Aricansas, 
requested  a  waiver  to  extend  the  time 
permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  femilies. 

Nature  of  Requirement:  TTie 
regulations,  at  24  CFR  572.115(a)(1). 
require  that  imits  in  eligible  properties 
must  be  transferred  to  eligible  families 
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within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant,  lie 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  July  15, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  cme  year. 

19.  Regulation:  24  CFR  572.115(a)(1) 

Project/Activity:  The  Qty  of  Austin, 
Texas,  requested  a  waiver  to  extend  the 
time  permitted  for  the  transfer  of  HOPE 
3  properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  572.115(a)(1), 
require  that  units  in  eligible  properties 
must  be  transferred  to  eligible  families 
within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted;  July  15, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Seoetary 
foimd  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 

20.  Regulation:  24  CFR  572.115(aXl) 

Project/Activity:  Rural  Housing 
Improvement,  Inc.  of  Winchendon, 
Massachusetts,  requested  -a  waiver  to 
extend  the  time  permitted  for  the 
transfer  of  HOPE  3  properties  to  eligible 
families. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  572.115(a)(1), 
require  that  units  in  eligible  properties 
must  be  transferred  to  eligible  families 
within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo,- 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Searetary 
found  good  cause  to  extend  the  property 
transfer  deadline  for  one  year. 

21.  Regnlatioii:  24  CFR  572.115(aXl) 

Project/Activity:  The  Hoiising 
Authority  of  High  Point,  North  Carolina, 
requested  a  waiver  to  extend  the  time 


permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations  at  24  CFR  572.115(a)(1), 
require  that  units  in  eligible  properties 
must  be  transferred  to  eligible  feunilies 
within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  July  22, 1996, 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Seoetary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

22.  Regulation:  24  CFR  572.115(a)(1) 

Project/Activity:  The  City  of  Tucson, 
Arizona,  requested  a  waiver  to  extend 
the  time  permitted  for  the  transfer  of 
HOPE  3  properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  572.115(a)(1), 
require  that  imits  in  eligible  properties 
must  be  transferred  to  eligible  families 
within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  July  22, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

23.  Regulation:  24  CFR  572.115(a)(1) 

Project/ Activity:  Crowley  Ridge 
Development  Council  of  Arkansas 
requested  a  waiver  to  extend  the  time 
permitted  for  the  transfer  of  HOPE  3 
properties  to  eligible  families. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  572.115(a)(1), 
require  that  units  in  eligible  properties 
must  be  transferred  to  eligible  famiUes 
within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadline. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  16, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 


24.  Regulation:  24  CFR  572.115(a)(1) 

Project/Activity:  The  City  of 
Milwaukee,  Wisconsin,  requested  a 
waiver  to  extend  the  time  permitted  for 
the  transfer  of  HOPE  3  properties  to 
eligible  families. 

Nature  of  Requirement:  The 
regulations,  at  24  CFR  572.115(a)(1), 
require  that  units  in  eligible  properties 
must  be  transferred  to  eligible  families 
within  two  years  of  the  effective  date  of 
the  HOPE  3  implementation  grant.  The 
HUD  field  office  may  approve  a  request 
for  an  extension  of  a  period  not  to 
exceed  one  year  of  that  deadUne. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development 

Date  Granted:  September  20, 1996. 

Reasons  Waived:  Based  on  progress 
made  in  transferring  the  subject 
properties,  the  Assistant  Secretary 
found  good  cause  to  extend  the  property 
deadline  transfer  for  one  year. 

25.  Regulation:  24  CFR  576.21 

Project/Activity:  The  GovemmMit  of 
Puerto  Rico  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at 
24  CFR  576.21. 

Nature  of  Requirement:  The 
Government  requested  a  waiver  of  the 
ESG  expenditure  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  July  22, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable 
Housing  Act,  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
ehgible  activities  under  the  program  are 
already  being  carried  out  in  the  locality 
with  cither  resources".  The  Government 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

26.  Regulation:  24  CFR  576.21 

Project/Activity:  Hennepin  County. 
Minnesota,  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regiilations  at 
24  CFR  576.21. 

Nature  of  Requirement:  The  County 
requested  a  waiver  of  the  ESG 
expenditiue  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo. 
Assistant  Secretary  for  Community 
Planning  aiid  Development. 

Dote  Granted:  July  22. 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
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amended  by  the  National  Affordable 
Housing  Act.  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
eligibie  activities  under  the  program  are 
already  being  carried  out  in  the  locality 
with  other  resoiirces".  The  County 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

27.  Regulation:  24  CFR  576.21 

Project/Activity:  Honolulu  County, 
Hawaii,  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at 
24  CFR  576.21. 

Nature  of  Requirement:  The  County 
requested  a  waiver  of  the  ESG 
expenditure  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  ]\ily  22, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable 
Housing  Act,  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
eligible  activities  under  the  program  are 
already  being  carried  out  in  the  locality 
with  oiher  resources".  The  County 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

28.  Regulation:  24  CFR  576.21 

Project/Activity:  Morris  County,  New 
Jersey,  requested  a  waiver  of  the 
Emergency  Shelter  Grants  regulations  at 
24  CFR  576.21. 

Nature  of  Requirement:  The  County 
requested  a  waiver  of  the  ESG 
expenditure  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Conununity 
Planning  and  Development. 

Date  Granted:  July  22, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable 
Housing  Act,  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
eligible  activities  under  the  program  are 
already  being  carried  out  in  the  locality 
with  (Mher  resources".  The  County 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  wiU  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 


29.  Regulation:  24  CFR  576.21 

Project/Activity:  The  State  of 
Massachusetts  requested  a  waiver  of  the 
Emergency  Shelter  Grants  Regulations  at 
24  CFR  576.21. 

Nature  of  Requirement:  The  State 
requested  a  waiver  of  the  ESG 
expenditiue  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  July  22, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable 
Housing  Act,  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
eligible  activities  imder  the  program  are 
already  being  carried  out  in  the  locality 
with  other  resources".  The  State 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

30.  Regulation:  24  CFR  576.21 

Project/Activity:  The  City  of 
Onondaga,  New  York,  requested  a 
waiver  of  the  Emergency  Shelter  Grants 
Regulations  at  24  CFR  576.21. 

Nature  of  Requirement:  The  City 
requested  a  waiver  of  the  ESG 
expenditure  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  August  22, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable 
Housing  Act.  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
eUgible  activities  under  the  program  are 
already  being  carried  out  in  the  locality 
with  other  resources".  The  Qty 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

31.  Regulation:  24  CFR  576.21 

Prefect/Activity:  The  Municipality  of 
CagUas,  Puerto  Rico,  requested  a  waiver 
of  the  Emergency  Shelter  Grants 
Regulations  at  24  CFR  576.21. 

Nature  of  Requirement:  The  Qty 
requested  a  waiver  of  the  ESG 
expenditure  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo. 
Assistant  Secretary  for  Community 
Planning  and  Development 


Date  Granted:  August  22, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act, 
amended  by  the  National  Affordable 
Housing  Act,  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demcmstrates  that  the  other 
eligible  activities  under  the  program  are 
already  being  carried  out  in  the  locality 
with  other  resources".  The  Qty 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

32.  Regulation:  24  CFR  576.21 

Project/Activity:  The  State  of  New 
York  requested  a  waiver  of  the 
Emergency  Shelter  Grants  Regulations  at 
24  CFR  576.21. 

Nature  of  Requirement:  The  State 
requested  a  waiver  of  the  ESG  . 
expenditure  limitation  on  essential 
services. 

Granted  By:  Andrew  Cuomo. 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted:  September  20, 1996. 

Reasons  Waived:  Under  the  Stewart  B. 
McKinney  Homeless  Assistance  Act. 
amended  by  the  National  Affordable 
Housing  Act,  the  30  percent  cap  on 
essential  services  may  be  waived  if  the 
grantee  "demonstrates  that  the  other 
eligible  activities  under  the  program  are 
ali^dy  being  carried  out  in  the  locality 
with  cither  resources".  The  State 
provided  a  letter  that  demonstrated  that 
other  categories  of  ESG  activities  will  be 
carried  out  locally  with  other  resources, 
therefore,  it  was  determined  that  the 
waiver  was  appropriate. 

33.  Regulation:  24  CFR  576.55(aM2)(U) 

Project/Activity:  Moms  County.  New 
Jersey  requested  a  waiver  of  the 
Emergency  Shelter  Grants  Regulations  at 
24  CFR  576.55(a)(2)(u). 

Nature  of  Requirement:  The  Stewart 
B.  McKinney  Homeless  Assistance  Act 
requires  that  each  local  recipient  spend 
all  of  its  grant  amoimt  within  24  months 
of  the  date  on  whidi  the  County  made 
the  grant  amoimts  available  to  the 
County  recipient. 

Granted  By:  Andrew  Cuomo, 
Assistant  Secretary  for  Community 
Planning  and  Development. 

Date  Granted;  July  22, 1996. 

Reasons  Waived:  The  County  received 
a  waiver  of  the  24  month  ESG 
expenditure  deadline  because  it  needed 
to  expand  the  shelter  and  provide  the 
necessary  facilities  to  accommodate 
homeless  Camilies  and  handicapped 
individuals.  Therefore,  the  homeless 
population  would  suffer  imdue 
hardship  without  the  renovation  and 
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expansion  monies  from  the  ESG  needed 
for  the  expansion  and  renovation  of  this 
facility. 

For  Items  34  and  35,  Waivers  Granted 
for  24  CFR  Part  950.  Contact:  Mr. 
Dominic  Nessi,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  National  Office  of  Native 
American  Programs,  1999  Broadway, 
Suite  3390,  Box  90,  Denver.  CX)  80202, 
(303)  675-1600,  Hearing-  and  speech- 
impaired  persons  may  odl  HUD's  TTY 
toll-free  number  at  1-800-877-8391. 

34.  Regalation:  24  CFR  950.455(bHl) 

Project/Activity:  Conversion  of  Indian 
housing  units  at  Fort  McDowell 
Mohave- Apache  Housing  Authority 
Indian  Housing. 

Nature  of  Requirement:  Dwelling 
imits  must  be  in  "decent,  safe  and 
sanitary  condition"  prior  to  their 
conversion  from  the  Rental  Program  to 
the  Mutual  Help  Homeownership 
Opportunity  Program. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  July  29, 1996. 

Reasons  Waived:  This  waiver  was 
granted  to  pomit  the  conversion  and 
subsequent  conveyance  to  homebuyers 
of  the  subject  dwelling  units.  The 
homebuyers  have  sufficient  financial 
resources  to  bring  the  conversion  imits 
into  decent,  safe  and  sanitary  condition 
without  HUD's  assistance. 

35.  Regulation:  24  CFR  950.4550>H2) 

Project/Activity:  Conversion  of  Indian 
housing  imits  at  Fort  McDowell 
Mohave- Apache  Housing  Authority 
Indian  Housing. 

Nature  of  Requirement:  This 
regulation  requires  tenants  or  other 
applicants  to  qiialify  as  homebuyers  in 
order  to  be  eligible  for  conversion. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  July  29, 1996. 

Reasons,  Waived:  Permits  current 
tenants  to  qiudify  for  the  program 
despite  outstanchng  tenant  accounts 
receivable  because  these  potential 
homebuyers  now  possess  the  financial 
capability  to  maintain  the  homes  that 
will  be  conveyed  to  them. 

For  Items  36  Through  41 ,  Waivers 
Granted  for  24  CFR  Part  990,  Contact: 
Mary  Ann  Russ,  Deputy  Assistant 
Secretary,  Office  of  Public  and  Assisted 
Housing  Operations,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  4226, 
Washington,  DC  20410,  (202)  708-1842 
(THIS  IS  NOT  A  TOLL-FREE  NUMBER). 
Hearing-  and  speech-impaired  persons 


may  call  HUD's  TTY  toll-free  number  at 
1-800-877-8391. 

36.  Regulation:  24  CFR  990.108(bX2XH 

Project/Activity:  Tennessee  Valley 
Regional  Housing  Authority.  In 
determining  the  operating  subsidy 
eUgibility,  a  request  was  made  for 
funding  more  than  one  site  in  a  project 
approved  for  non-dwelling  use  to 
promote  an  anti-drug  program. 

Nature  of  Requirement:  The  operating 
subsidy  calculation  limits  funding  for 
units  removed  from  the  dwelling  rental 
inventory  for  economic  self-sufficiency 
or  anti-drug  programs  to  one  site  per 
project. 

Granted  By:  Kevin  Emmanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  August  14, 1996. 

Reason  Waived:  To  take  into  account 
the  size  of  developments  in  a  housing 
authority  when  determining  the  nimiber 
of  sites  funded  in  a  project.  Because  this 
was  a  large  project,  three  additional 
sites  were  approved  to  be  used  for 
crafts,  educational  videos  and  films, 
special  speakers  and  programs,  adidt 
education  classes,  and  the  youth  sports 
program. 

37.  Regulation:  24  CFR  990.108(b)(2Kiv) 

Project/Activity:  Seattle,  WA,  Housing 
Authority.  In  determining  the  operating 
subsidy  eUgibiUty,  a  request  was  made 
for  funding  more  than  one  site  in  a 
project  approved  for  non-dwelling  use 
to  promote  an  anti-drug  pr^ram. 

Nature  of  Requirement:  Tne  operating 
subsidy  calculation  limits  funding  for 
imits  removed  from  the  dwelling  rental 
inventory  for  economic  self-sufficiency 
or  anti-drug  programs  to  one  site  per 
project. 

Granted  By:  Kevin  Emmanuel 
Marchman,  Acting  Assistant  Secretary 
for  PubUc  and  Indian  Housing. 

Date  Granted:  September  23, 1996. 

Reasons  Waived:  To  take  into  account 
the  size  o developments  in  a  housing 
authority  when  determining  the  number 
of  sites  funded  in  a  project.  Because  this 
was  a  large  project,  four  additional  sites 
were  approved  to  be  used  for  Economic 
Self-Sufficiency  and  Anti-Drug 
programs. 

38.  Regulation:  24  CFR  990.108(e) 

Project/Activity:  Housing  Authority  of 
New-Orleans,  LA. 

Nature  of  Requirement:  When  unit 
months  are  lost  through  combining 
small  units  into  larger  units,  they  must 
be  removed  from  the  calculation  of  unit 
months  available  in  the  PFS  subsidy 
calculation. 

Granted  By:  Michael  B.  Janis,  General 
Deputy  Assistant  Secretary  for  PubUc 
and  Indian  Housing. 


Date  Granted:  August  12, 1996. 

Reasons  IVaivedrBecause  of  problems 
the  HA  has  experienced  filling  vacant 
efficiency  units  for  the  elderly,  the  HA 
converted  them  to  one-bedroom  units 
which  could  rent.  In  ratier  to  support 
the  HA's  efiorts  to  reduce  vacancies, 
approval  was  granted  for  the  HA  to 
include  the  Allowable  Expense  Level  for 
the  number  of  unit  months  which 
would  be  lost  through  this  conversion  in 
future  PFS  calculations. 

39.  Regulation:  24  CFR  990.109 

Project/Activity:  Housing  Authority  of 
the  Qty  of  Oakland,  CA.  A  request  was 
made  to  permit  the  Authority  to  benefit 
from  energy  performance  contracting  for 
developments  which  have  tenant-paid 
utilities.  The  HA  estimates  that  it  could 
increase  savings  substantially  if  it  were 
able  to  undertaJu  energy  performance 
contracting  for  both  PHA-paid  and 
tenant-paid  utilities. 

Nature  of  Requirement:  Under  24  CFR 
part  990,  the  Performance  Funding 
System  (PFS)  energy  conservation 
incentive  that  relates  to  energy 
performance  contracting  currently 
applies  only  to  PHA-paid  utilities.  The 
OHA  has  both  PHA-paid  and  tenant- 
paid  utiUties. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  September  25, 1996. 

Reasons  Waived:  The  waiver  was 
granted  because  the  OHA  presented  a 
sound  and  reasonable  methodology  for 
PHAs  with  tenant-paid  utiUties  to 
participate  in  energy  cost  reduction 
incentives  that  will  benefit  both  PHAs 
and  HUD.  The  waiver  permits  the  OHA 
to  exclude  from  its  PFS  calculation  of 
rental  income  increased  rental  income 
due  to  the  difference  between  updated 
baseline  utiUty  allowances  (before 
implementation  of  the  energy 
conservation  measures)  and  revised 
allowances  (after  implementation  of  the 
measures)  for  the  project(s)  involved  for 
the  duration  of  the  contract  period, 
which  cannot  exceed  12  years. 

40.  Regulation:  24  CFR  990.109(b)(3Xiv) 

Project/ Activity:  Kinsley,  Kansas 
Housing  Authority.  A  request  was  made 
to  use  the  HA's  actual  occupancy  rate 
and  recalculate  its  operating  subsidy 
eUgibility. 

Nature  of  Requirement:  The 
Regulation  requires  a  Low  Occupancy 
PHA  without  an  approved 
Comprehensive  Occupancy  Plan  to  use 
a  projected  occupancy  percentage  of 
97%. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  PubUc  and  Indian  Housing. 
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Date  Granted:  August  2. 1996. 

Reasons  Waived:  The  Kinsley 
Housing  Authority  is  a  small  HA  which 
has  pursued  many  vacancy  reduction 
strategies  during  the  past  several  years. 
The  HA  was  allowed  to  use  its  actual 
occupancy  percentage  to  prevent  imdue 
hardships  while  it  continues  its  efforts 
to  reduce  vacancies. 

41.  Regulation:  24  CFR  990.109(b)(3Kiv) 

Project/Activity:  Breckenridge,  MN, 
Hoiising  and  Redevelopment  Authority. 
A  request  was  made  to  use  the  HA's 
actiial  occupancy  rate  of  94%  and 


recalculate  its  operating  subsidy 
ebgibility. 

Nature  of  Requirement:  The  ,   . 

regulation  requires  a  Low  Occupancy 
PHA  without  an  approved 
Comprehensive  Occupancy  Plan  to  use 
a  projected  occupancy  percentage  of 
97%. 

Granted  By:  Kevin  Emanuel 
Marchman,  Acting  Assistant  Secretary 
for  Public  and  Indian  Housing. 

Date  Granted:  August  28, 1996. 

Reasons  Waived:  Breckenridge  is  a 
small  HA  which  has  pursued  many 
vacancy  reduction  strategies  for  the  past 
several  years.  The  HA  was  allowed  to 
use  its  actual  occupancy  percentage  to 


prevent  undue  hardships  while  it 
continues  its  efforts  to  reduce  vacancies. 
The  HA  was  also  notified  that  for  its 
subsequent  budget  years  begiiming  with 
4/1/97,  it  will  be  subject  to  the 
provisions  of  the  new  Vacancy  Rule, 
dated  4/1/96.  therefore,  if  the  HA 
continues  to  experience  vacancy 
problems  attributable  to  circumstances 
or  actions  beyond  its  control,  it  may 
have  to  consider  its  vacant  imits  as 
being  long-term  vacancies  and  eligible 
only  for  reduced  subsidy. 

[FR  Doc.  97-3158  Filed  2-7-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  Labo^Manag•ment 
Standards, 

29  CFR  Parts  215, 220. 401. 402, 403. 
404, 405, 406. 408, 409. 417, 451, 452, 
453, 457, 458, 459 

nm  121fr-AB16 

Technical  Amendments  of  Rules 
Relating  to  Labor-Management 
Programs,  Labor-Management 
Standards,  and  Standards  of  Conduct 
for  Federal  Sector  Labor  Organizations 

agency:  Office  of  Labor-Management 
Standards.  Employment  Standards 
Administration.  Labor. 

action:  Final  Rule. 

SUMMARY:  This  document  makes  a 
niunber  of  technical  amendments  to 
Chapters  II  and  IV  of  the  Department  of 
Labor's  regulations.  These  amendments 
are  liecessary  because  of  a 
reorganization  within  the  Department 
and  the  enactment  of  the  Congressional 
Accountability  Act  of  1995.  This 
document  also  makes  several  other 
technical  amendments  and  corrections. 
EFFiCnVE  DATE:  February  10. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
H.  Oshel,  Chief.  Division  of 
Interpretations  and  Standards,  Office  of 
Labor-Management  Standards. 
Employment  Standards  Administration. 
U.S.  Department  of  Labor,  Room  N- 
5605.  Washington.  D.C.  20210.  (202) 
219-7373  (this  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Secretary's  Order  No.  5-96  (62  PR  107. 
January  2, 1997)  delegated  authority  and 
assigned  responsibilities  to  the  Assistant 
Secretary  for  Employment  Standards, 
head  of  the  Employment  Standards 
Administration  (ESA),  which  had  been 
previously  delegated  and  assigned  to  the 
Assistant  Secretary  for  the  American 
Workplace,  head  of  the  Office  of  the 
American  Workplace  (OAW).  OAW  and 
the  position  of  Assistant  Secretary  for 
the  American  Workplace  have  been 
abolished.  The  Office  of  Labor- 
Management  Standards  (OLMS),  which 
had  been  a  unit  within  OAW,  is  now  a 
unit  within  ESA.  The  Office  of  Labor- 
Management  Programs,  which  had  also 
been  a  unit  within  OAW,  has  been 
abolished  and  the  statutory  programs  for 
which  it  had  authority  and 
responsibilities  have  been  delegated  and 
assigned  to  OLMS. 

In  addition,  section  220(a)(1)  of  the 
Congressional  Accountability  Act 
(CAA),  2  U.S.C.  1351(a),  and  part  2428 
of  the  implementing  regulations,  142 


Cong.  R.  S12062  (daily  ed.,  October  1, 
1996),  142  Cong.  R.  H10369  (daily  ed., 
September  12, 1996),  grant  the 
Department  jurisdiction  over  labor 
organizations  covered  by  the  CAA  in 
implementing  the  standards  of  conduct 
provisions  of  the  Qvil  Service  Reform 
Act  of  1980,  5  U.S.C.  7120.  Secretary's 
Order  5-96  (62  PR  107,  January  2, 1997) 
also  assigned  this  jurisdiction  to  the 
Assistant  Secretary  for  Employment 
Standards. 

Consequently,  the  authority  and 
responsibilities  of  the  Assistant 
Secretary  for  Employment  Standards 
now  include  the  functions  to  be 
performed  by  the  Secretary  of  Labor 
under  (1)  the  employee  protection 
provisions  of  the  Federal  Transit  Law, 
49  U.S.C.  5333(b)  and  related 
provisions,  (21  section  43(d)  of  the 
Airline  IDeregulation  Act  of  1978, 
repealed  and  reenacted  at  49  U.S.C. 
42101-42103,  (3)  section  405(a),  (b),  (c). 
and  (e)  of  the  Rail  Passenger  Service  Act 
of  1970,  45  U.S.C.  565(a).  (b).  (c),  and 
(e),  (4)  the  Labor-Management  Reporting 
and  Disclosure  Act  of  1959,  as  amended 
(LMRDA),  29  U.S.C.  401  et  seq.;  (5) 
section  1209  of  the  Postal 
Reorganization  Act  of  1970,  39  U.S.C. 
1209;  (6)  the  provisions  relating  to 
standards  of  conduct  for  federal  sector 
labor  organizations  in  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7120,  and 
the  Foreign  Service  Act  of  1980,  22 
U.S.C.  4117,  and  (7)  section  220(a)(1)  of 
the  Congressional  Accoimtability  Act  of ' 
1995,  2  U.S.C.  1351(a)(1),  Public  Law 
No.  104-1, 109  Stat.  3. 

As  a  result  of  this  reorganization  and 
the  enactment  of  the  CAA,  a  number  of 
technical  amendments  to  the  regulations 
are  necessary.  First,  the  heading  for 
chapter  iTof  title  29  of  the  Code  of 
Federal  Regulations  (CFR)  is  changed 
from  "Office  of  Labor-Management 
Programs,  Department  of  Labor"  to 
"Office  of  Labor-Management 
Standards,  Department  of  Labor." 
Second,  the  authority  citation  for  each 
part  in  chapters  11  and  IV  of  title  29  of 
the  Code  of  Federal  Regulations  is 
amended  to  replace  "Secretary's  Order 
No.  2-93  (58  FR  42578)"  with 
"Secretary's  Order  No.  5-96  (62  FR  107, 
January  2, 1997)."  Third,  the  definition 
of  "Assistant  Secretary"  is  changed  from 
"Assistant  Secretary  for  the  American 
Workplace"  to  "Assistant  Secretary  for 
Employment  Standards."  Fourth,  the 
definition  of  "Office"  is  revised  to 
indicate  that  the  Office  of  Labor- 
Management  Standards  is  part  of  the 
Employment  Standards  Administration. 
Finally,  a  reference  to  the  CAA  is  added 
to  the  authority  citations  for  parts  457- 
459,  which  implement  the  CSRA 
provisions  on  standards  of  conduct  for 


federal  sector  labor  organizations,  and 
references  and  pertinent  definitions 
relating  to  the  CAA  are  added  in 
appropriate  sections  of  parts  457-459 
and  in  section  451.3(a)(4). 

Several  additional  technical 
amendments  are  made  to  the  regulations 
because  of  a  reorganization  within 
OLMS.  First,  the  position  of  Director, 
Office  of  Elections,  Trusteeships,  and 
International  Union  Audits  has  been 
abolished.  The  duties  previously 
assigned  to  the  Director  in  the 
regulations  are  now  assigned  to  the 
Cbdef  of  the  Division  of  Enforcement 
(DOE)  within  OLMS.  Second,  the  duties 
previously  assigned  to  Regional 
Directors  in  the  regulations  are  now 
assigned  to  District  Directors. 
Accordingly,  the  definitions  of 
"Director"  and  "Regional  Director"  have 
been  replaced  with  definitions  of 
"Chief,  DOE"  and  "District  Director," 
respectively.  Similarly,  references  to  thfe 
"Director"  and  "Regional  Directors" 
have  been  replaced  with  references  to 
"Chief,  DOE"  and  "District  Directors," 
respectively. 

'Two  other  technical  amendments  are 
made  in  part  220  to  reflect  an  earlier 
reorganization  within  the  Department 
by  removing  references  to  the  Bureau  of 
Labor-Management  Relations  and 
Cooperative  Programs,  an  entity  which 
had  previously  been  abohshed.  Another 
two  technical  amendments  are  made  to 
indicate  the  citation  of  final  rules  which 
established  the  cvurent  reporting  forms 
for  labor  organization  annual  financial 
reports. 

Finally,  two  technical  corrections  are 
being  made  in  order  for  the  regulations 
to  conform  writh  prior  regulatory 
amendments.  These  corrections  should 
have  been  made  at  the  time  the  earlier 
rules  were  proposed  and  issued  in  final, 
but  were  inadvertently  omitted  from 
those  rules. 

First,  the  regulations  are  amended  at 
sections  402.5,  403.4(b)(5),  and  403.5  to 
permit  a  labor  organization,  which  i» 
eligible  to  file  the  annual  financial 
report  required  by  the  LMRDA  on 
simplified  reporting  Form  LM-4,  to  also 
file  its  terminal  report  on  Fonn  LM-4. 
Form  LM-4,  which  may  be  used  by  very 
small  labor  organizations  with  receipts 
less  than  $10,000,  is  a  new  form  that 
was  first  promulgated  in  a  final  rule 
published  in  the  Federal  Register  on 
October  30, 1992,  57  FR  49290,  and  was 
revised  in  a  final  rule  published  in  the 
Fedwal  Register  on  December  21, 1993, 
58  FR  67594.  The  other  aimual  financial 
reporting  forms  are  Form  LM-3,  which 
may  be  used  by  labor  organizations  with 
up  to  $200,000  in  annual  receipts,  and 
Form  LM-2,  which  may  be  us»d  by  any 
labor  organization. 
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The  regulations  currently  allow  a 
labor  organization  which  is  eligible  to 
file  its  annual  financial  report  on 
simplified  Form  LM-3  to  also  file  its 
terminal  report  on  that  form.  Thus,  prior 
to  the  promulgation  of  Form  LM-4,  the 
regulations  permitted  a  labor 
oiganization  which  was  eligible  to  file  a 
simplified  annual  financial  report  to 
also  file  its  terminal  report  on  that 
simpUfied  reporting  form.  However,  the 
final  rules  which  promulgated  and 
revised  Fonn  LM-4  inadvertently 
neglected  to  amend  bther  provisions  in 
the  regulations  to  allow  a  labor 
organization  eligible  to  use  Form  LM-4 
for  its  annual  financial  report  to  also  use 
Form  LM-4  for  its  terminal  report.  The 
technical  correction  in  this  rule 
allowing  very  small  labor  organizations 
to  file  a  terminal  financial  report  on 
Form  LM-4  will  correct  that  inadvertent 
omission. 

Second,  the  regulations  implementing 
the  standards  of  conduct  for  federal 
sector  imions  are  amended  at  section 
458.30  by  deleting  the  last  sentence. 
Section  458.30,  which  generally  follows 
LMRDA  section  401(h),  29  U.S.C. 
481(h),  currently  provides  that  when  a 
local  union  officer  is  charged  v«rith 
serious  misconduct  and  the  union  does 
not  have  an  adequate  procedure  for 
removing  that  officer,  the  luiion  must 
follow  an  adequate  procedure  which  is 
defined  in  the  regulations  implementing 
LMRDA  section  401(h).  The  last 
sentence  of  the  current  section  458.30 
further  provides  that  a  local  union 
which  does  have  an  adequate  officer 
removal  procedure  in  its  constitution 
and  bylaws  must  follow  that  procedure. 

The  requirement  set  forth  in  this  last 
sentence  of  section  458.30  follows  the 
Department's  former  interpretation  of 
the  LMRDA  which  had  been  set  forth  in 
the  regulations  implementing  LMRDA 
section  401(h)  at  subpart  B  of  29  CFR 
part  417.  However,  after  an  appellate 
court  rejected  this  interpretation  of  the 
LMRDA,  the  Department  amended 
subpart  B  of  29  CFR  part  417  to 
eliminate  the  provision  requiring  a 
union  to  follow  the  adequate  officer 
removal  procedure  in  its  constitution 
and  bylaws.  That  final  rule  was 
published  in  the  Federal  Register  on 
December  21. 1994,  59  FR  65714. 

Under  the  standards  of  conduct 
provisions  of  the  Qvil  Service  Reform 
Act  and  the  Foreign  Service  Act  at  5 
U.S.C  7120(d)  and  22  U.S.C.  4117(d). 
respectively,  and  the  implementing 
regulations  at  29  CFR  458.1,  the 
standards  of  conduct  regulations  are  to 
conform  to  the  requirements  of  the 
LMRDA  and  court  decisions  issued 
thereunder.  However,  the  final  rule  of 
December  21, 1994  inadvertently 


neglected  to  amend  the  standards  of 
conduct  regulations  to  conform  to  the 
amendment  which  was  made  to  the 
LMRDA  regulations  pursuant  to  a  court 
decision,  llie  technical  correction  made 
in  this  rule  will  correct  that  inadvertent 
omission  by  deleting  the  last  sentence  of 
section  458.30. 

This  rule  also  corrects  a  typographical 
error  in  section  458.30  by  changing  the 
cross-reference  to  the  LMRDA 
regulations  from  the  incorrect 
"§  417.2(e)"  to  the  correct  "§  417.2(b)." 

Publication  in  Final 

The  undersigned  has  determined  that 
this  rulemaking  need  not  be  published 
as  a  proposed  rule,  as  generally  required 
by  the  Administrative  Procedure  Act 
(APA).  5  U.S.C.  553.  The  portion  of  this 
rulemaking  that  reflects  agency 
organization,  procedure,  and  practice  is 
exempt  under  section  553(b)(A)  of  the 
APA.  For  the  portion  of  this  rulemaking 
that  makes  amendments  required  by 
statute  and  technical  amendments  and 
corrections,  there  is  good  cause  for 
finding  that  notice  and  public  procedure 
is  uimecessary  and  contrary  to  the 
public  interest,  pursuant  to  section 
553(b)(B)oftheAPA. 

Effective  Date 

The  imdersigned  has  determined  that 
good  cause  exists  for  waiving  the 
customary  requirement  for  delay  in  the 
effective  date  of  a  final  rule  for  30  days 
following  its  publication  since  this  rule 
is  technical  and  nonsubstantive,  merely 
reflects  agency  organization,  practice, 
and  procedure,  and  makes  amendments 
required  by  statute  and  technical 
amendments  and  corrections.  Therefore, 
these  amendments  shall  be  effective 
upon  publication.  See  5  U.S.C.  553(d). 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Department  of  Labor  has 
determined  that  this  rule  is  not  a 
significant  regulatory  action  as  defined 
in  section  3(f)  of  Executive  Order  12866 
in  that  it  will  not  (1)  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  enviroiunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  commuinities,  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency,  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof,  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 


mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

B.  Regulatory  Flexibility  Act 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this  rule 
imder  5  U.S.C.  553(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  se<J.,  pertaining  to 
regulatory  flexibility  analysis  do  not 
apply.  See  5  U.S.C.  601(2).  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

C.  Paperwork  Reduction  Act 

This  rule  contains  no  additional 
information  collection  requirements. 
The  information  collection  requirements 
in  the  regulations  to  which  this  rule 
makes  technical  amendments  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB  control  number  1215- 
0188). 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

The  Department  has  determined  that 
this  final  rule  is  not  a  "major  rule" 
requiring  prior  approval  by  the  Congress 
and  the  President  pursuant  to  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (5  U.S.C.  804), 
because  it  is  not  likely  to  result  in  (1) 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions,  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  United 
States-based  enterprises  to  compete- 
with  foreign-based  enterprises  in 
domestic  and  export  markets. 

Further,  since  the  Department  has 
determined,  for  good  cause,  that 
publication  of  a  proposed  rule  and 
solicitation  of  comments  on  this  rule  is 
not  necessary,  imder  5  U.S.C.  808(2), 
this  final  rule  is  effective  immediately 
upon  publication  as  stated  previously  in 
this  notice. 

E.  Unfunded  Mandates  Reform  Act 

For  purposes  of  Section  2  of  the 
Unfunded  Mandates  Reform  Act  of 
1995,  2  U.S.C.  1532.  as  well  as 
Executive  Order  12875  (58  FR  58093. 
October  28, 1993),  this  rule  does  not 
include  any  federal  mandate  that  may 
result  in  increased  expenditiues  by 
State,  local  and  tribal  govenmients,  or 
increased  expenditiues  by  the  private 
sector  of  more  than  $100  million. 
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List  of  Subjects 

29  CFR  Part  215 

Grant  administration;  Grants — 
transportation;  Labor-management 
relations;  Labor  unions;  Mass 
transportation. 

29  CFR  Part  220 

Labor,  Airline  emplo^^ees.  Air  carriers. 
29  CFR  Parts  401,  417,  451.  and  452 

Labor  imions. 
29  CFR  Parts  402,  403.  404.  and  408 

Labor  unions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  405  and  406 

Labor-management  relations. 
Reporting  and  recordkeeping 
requirements. 

29  CFR  409 

Insurance  companies.  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  453 

Labor  unions.  Surety  bonds. 

29  CFR  Parts  457,  458.  and  459 

Labor  imions.  Reporting  and 
recordkeeping  requirements. 
Administrative  practice  and  procedure. 

Adoption  of  Amendments  oi 
Regulations 

In  consideration  of  the  foregoing,  the 
OfBce  of  Labor-Management  Standards, 
Employment  Standards  Administration, 
Department  of  Labor  hereby  amends 
Chapters  II  and  IV  of  title  29  of  the  Code 
of  Federal  Regulations  as  set  forth 
below. 

CHAPTER  tt-OFFICE  OF  LABOR- 
MANAGEMENT  STANDARDS. 
DEPARTMENT  OF  LABOR 

1.  The  heading  of  Chapter  n  is  revised 
to  read  "Office  of  Labor-Management 
Standards,  Department  of  Labor." 

PART  215— QUIDEUNES.  SECTION 
5333<b),  FEDERAL  TRANSIT  LAW 

2.  The  authority  citation  for  part  215 
is  revised  to  read  as  follows: 

Authorttjr:  Secretary's  Order  No.  5-96, 62 
FR  107,  January  2, 1997. 

PART  22fr-AIRLINE  EMPLOYEE 
PROTECTION  PROGRAM 

3.  The  authority  citation  for  part  220 
is  revised  to  read  as  follows: 

Anthofity:  Section  43(f)  of  the  Airline 
Deregulation  Act  of  1978,  Pub.  L.  No.  95-504. 
92  SUt  1750-1753  (49  U.S.C.  1552); 
Secretary's  Order  No.  1-79.  44  FR  13093; 
Secretary's  Order  No.  5-96  62  FR  107, 
January  2, 1997. 


§22a04    [Amended] 

4.  Section  220.04  is  amended  by 
removing  the  words  "Deputy  Under 
Secretary  for  Labor-Management 
Relations  and  Cooperative  Programs, 
Bineau  of  Labor-Management  Relations 
and  Cooperative  Programs  (BLMRCP)" 
from  the  introductory  text  and  adding  in 
their  place  the  words  "Assistant 
Secretary  for  Employment  Standards." 

§220.26    [Amended] 

5.  Section  22G.26(c)  is  amended  by 
removing  the  words  "Bureau  of  Labor- 
Management  Relations  and  Cooperative 
Programs,  room  N-5416"  and  adding  in 
their  place  the  words  "Division  of 
Statutory  Programs,  Office  of  Labor- 
Management  Standards." 

CHAPTER  IV— OFFICE  OF  LABOR- 
MANAGEMENT  STANDARDS. 
DEPARTMENT  OF  LABOR 

PART  401— MEANING  OF  TERMS 
USED  IN  THIS  SUBCHAPTER 

6-7.  The  authority  citation  for  part 
401  is  revised  to  read  as  follows: 

Authority:  Sees.  3,  208.  301.  401.  402,  73 
Stat.  520,  529,  530.  532,  534  (29  U.S.C.  402. 
438.  461,  481,  482);  Secretary's  Order  No.  5- 
96.  62  FR  107,  January  2, 1997;  §401.4  also 
issued  under  sec.  320  of  Title  QI  of  the 
Bankruptcy  Reform  Act  of  1978,  Pub.  L  95- 
598,  92  Stat.  2678. 

8.  Section  401.18  is  revised  to  read  as 
follows: 

f401.18    Office. 

Office  means  the  Office  of  Labor- 
Management  Standards,  Employment 
Standards  Administration,  United  States 
Department  of  Labor. 

9.  Section  401.19  is  revised  to  read  as 
follows: 

f  401.19    Assistant  Secretary. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Employment  Standards,  head  of  the 
Employment  Standards  Administration. 

PART  402-LABOR  ORGANIZATION 
INFORMATION  REPORTS 

10.  The  authority  citation  for  part  402 
is  revised  to  read  as  follows: 

Audiority:  Sees.  201. 207. 208.  73  SUt. 
524.  529  (29  U.S.C  431, 437, 438); 
Secretary's  Order  No.  5-96. 62  FR  107. 
January  2, 1997. 

11.  Section  402.5  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

{402.5   Terminal  raporta. 

•       *        •        •        • 

(c)  Labor  organizations  which  qutdify 
to  use  Form  LM-4,  the  Labor 
Organization  Annual  Report,  purauant 


to  §§403.4  and  403.5  of  this  chapter 
may  file  the  terminal  report  called  for  in 
this  section  on  Form  LM-4.  The  report 
must  be  signed  by  the  president  and 
treasurer,  or  corresponding  principal 
officers,  of  the  labor  organization. 

PART  403— LABOR  ORGANIZATION 
ANNUAL  RNANaAL  REPORTS 

12.  The  authority  citation  for  part  403 
is  revised  to  read  as  follows: 

Authority:  Sees.  20V,  207, 208, 301, 73 
Stat.  524,  529,  530  (29  U.S.C.  431, 437, 438, 
461);  Secretary's  Order  No.  5-96, 62  FR  107, 
January  2, 1997. 

13.  Section  403.3  is  amended  by 
adding  a  note  at  the  end  of  the  text  to 
read  as  follows: 

S  403.3    Form  of  annual  financial  report- 
detailed  report 

*  •        •        *        • 

Note:  Form  LM-2  was  revised  at  58  FR 
67594.  December  21, 1993. 

S  403.4    [Amended] 

14.  Section  403.4(b)(5)  is  amended  by 
adding  the  words  "or  LM— 4,  as  may  be 
appropriate,"  after  the  words  "on  Form 
LM-3". 

15.  Section  403.4  is  further  amended 
by  adding  a  note  at  the  end  of  the  text 
to  read  as  follows: 

f  403.4    Simplified  annual  reports  for 
smaller  lat>or  organizations. 

*  •        •        •        • 

Note:  Forms  LM-3  and  LM-4  were  revised 
at  58  FR  67594.  December  21, 1993. 

§403.5    [Amended] 

16.  Section  403.5(a)  is  amended  by 
removing  the  words  "on  Form  LM-2  or 
Form  LM-3"  and  adding  the  words  "on 
Form  LM-2,  LM-3,  or  LM-4,"  in  their 
place. 

PART  404— LABOR  ORGANIZATION 
OFFICER  AND  EMPLOYEE  REPORTS 

17.  The  authority  citation  for  part  404 
is  revised  to  read  as  follows: 

Authocity:  Sees.  202, 207,  208,  73  Stat. 

525.  529  (29  U.S.C.  432, 437,  438); 
Secretary's  Order  No.  5-96, 62  FR  107, 
January  2, 1997. 

PART  405— EMPLOYER  REPORTS 

18.  The  authority  citation  for  part  405 
is  revised  to  read  as  follov«rs: 

Anthaiity:  Sees.  203,  207.  208.  73  Stat. 

526,  529  (29  U.S.C.  433,  437, 438); 
Secretary's  Order  No.  5-96, 62  FR  107, 
January  2, 1997. 
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PART  406-REPORnNQ  BY  LABOR 
RELATIONS  CONSULTANTS  AND 
OTHER  PERSONS,  CERTAIN 
AGREEMENTS  WITH  EMPLOYERS 

19.  The  authority  citation  for  part  406 
is  revised  to  read  as  follows: 

Authority:  Sees.  203,  207, 208,  73  Stat. 
526,  529  (29  U.S.C  433, 437,  438); 
Sflcretaiy's  Order  No.  5-96, 62  FR 107. 
January  2, 1997. 

PART  408-LABOR  ORGANIZATION 
TRUSTEESHIP  REPORTS 

20.  The  authority  citation  for  part  408 
is  revised  to  read  as  follows: 

Antfaority:  Sees.  201,  207,  208,  301,  73 
Stat  524,  529,  530  (29  U.S.C.  431,  437, 438, 
461);  Secretaty's  Order  No.  5-96, 62  FR  107. 
January  2, 1997. 

PART  409~REPORTS  BY  SURETY 
COMPANIES 

21.  The  authority  citation  for  part  409 
is  revised  to  read  as  follows: 

Authority:  Sees.  207,  208,  211;  79  Stat. 
888;  88  Stat.  852  (29  U.S.C  437,  438, 441); 
Secretary's  Order  No.  5-96, 62  FR  107, 
January  2, 1997. 

PART  417— PROCEDURE  FOR 
REMOVAL  OF  LOCAL  LABOR 
ORGANIZATION  OFFICERS 

22.  The  authority  citation  for  part  417 
is  revised  to  read  as  follows: 

Authority:  Sees.  401, 402.  73  Stat.  533,  534 
(29  U.S.C.  481, 482);  Secretary's  Order  No.  5- 
96, 62  FR  107,  January  2, 1997. 

23.  In  §  417.2,  paragraph  (a)  is  revised 
to  read  as  follows: 

§417.2    Deflnltions. 

(a)  Chief,  DOE  means  the  Chief  of  the 
Division  of  Enforcement  within  the 
Office  of  L,abor-Management  Standards. 


ff  417.4. 417.16    [AnMOded] 

24.  Part  417  is  amended  by  removing 
the  word  "Director"  and  adding,  in  its 
place,  the  term  "Chief,  EXDE"  in  the 
following  places: 

(a)  Section  417.4(a): 

(b)  Section  417.4(b)  in  three  places; 
and 

(c)  Section  417.16(a)  in  two  places. 

PART  451— LABOR  ORGANIZATIONS 
AS  DERNED  IN  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  IftSQ 

25.  The  authority  citation  for  part  451 
is  revised  to  read  as  follows: 

Authority:  Sees.  3,  208, 401,  73  Stat.  520, 
529,  532  (29  U.S.C  402,  438,  481); 
Secretary's  Order  No.  5-96, 62  FR  107. 
January  2, 1997. 


$451.3    [Amended] 

26.  Section  451.3(a)(4)  is  amended  by 
adding  a  new  sentence  in  the 
parenthetical  statement,  after  the 
sentence  which  ends  with  the  words  "5 
U.S.C.  7120  and  22  U.S.C.  4117, 
respectively,"  to  read  as  follows:  "In 
addition,  labor  organizations  subject  to 
the  Congressional  AccountabiUty  Act  of 
1995  are  subject  to  the  standards  of 
conduct  provisions  of  the  Qvil  Service 
Reform  Act  pursiumt  to  2  U.S.C. 
1351(a)(1)." 

PART  45^-^ENERAL  STATEMENT 
CONCERNING  THE  ELECTION 
PROVISIONS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1950 

27.  The  authority  citation  for  part  452 
is  revised  to  read  as  follows: 

Authority:  Sees.  401, 402,  73  Stat  532,  534 
(29  U.S.C.  481, 462);  Secretary's  Order  No.  5- 
96.  62  FR  107,  January  2, 1997. 

PART  453-GENERAL  STATEMENT 
CONCERNING  THE  BONDING 
REQUIREMENTS  OF  THE  LABOR- 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 

28.  The  authority  citation  for  part  453 
is  revised  to  read  as  follows: 

Authority:  Sec  502,  73  SUt.  536;  79  Stat. 
888  (29  U.S.C  502);  Secretary's  Order  No.  5- 
96,  62  FR  107,  January  2, 1997. 

PART  457— GENERAL 

29.  The  authority  citation  for  part  457 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  7120,  7134;  22  U.S.C 
4117;  2  U.S.C  1351(a)(1);  Secretary's  Order 
No.  5-96. 62  FR  107,  January  2, 1997. 

30.  A  new  footnote  is  added  at  the 
end  of  §457.1  to  read  as  follows: 

§457.1  Puqsose  and  scope. 

•        •        *        *        • 

1  Pursuant  to  section  220(a)(1)  of  the 
Congressional  Accountability  Act  of  1995,  2 
U.S.C  1351(a)(1),  labor  organizations  covered 
by  that  statute  are  subject  to  the  standards  of 
conduct  provisions  of  the  Civil  Service 
Reform  Act.  5  U.S.C  7120.  and  are  therefore 
subject  to  the  regulations  in  this  subciiapter. 
Regulations  implementing  the  Congressional 
Accountability  Act  were  issued  at  142  Cong. 
R.  Si  2062  (daily  ed.,  October  1. 1996)  and 
142  Cong.  R.  H10369  (Daily  ed.,  September 
12, 1996). 

31.  Section  457.10  is  revised  to  read 
as  follows: 

§457.10    CSRA;  FSA;  CAA;  LMRDA. 

CSRA  means  the  Qvil  Service  Reform 
Act  of  1978;  FSA  means  the  Foreign 
Service  Act  of  1980;  CAA  means  the 
Congressional  Accountability  Act  of 
1995;  LMRDA  means  the  Labor- 


Management  Reporting  and  Disclosure 
Act  of  1959,  as  amended. 

32.  Section  457.11  is  revised  to  read 
as  follows: 

§  467.1 1    Agency,  employee,  labor 
orgenlMtlon.  duae.  Department.  acttvRy. 
employing  office. 

Agency,  employee,  labor  organization, 
and  dues,  when  used  in  connection 
with  the  CSRA,  have  the  meanings  set 
forth  in  5  U.S.C.  7103.  Employee,  labor 
organization,  and  dues,  when  used  in 
connection  with  the  FSA,  have  the 
meanings  set  forth  in  22  U.S.C  4102; 
Department,  when  used  in  connection 
with  the  FSA,  means  the  Department  of 
State,  except  that  with  reference  to  the 
exercise  of  functions  under  the  FSA 
with  respect  to  another  agency 
authorized  to  utilize  the  Foreign  Service 
personnel  system,  such  term  means  that 
other  agency.  Covered  employee, 
employee,  employing  office,  and  agency, 
when  used  in  connection  with  the  CAA, 
have  the  meanings  set  forth  in  2  U.S.C. 
1301  and  1351(a)(2).  y^ctivity  means  any 
facility,  oi:ganizational  entity,  or 
geographical  subdivision  or 
combination  thereof  of  any  agency  or    ^ 
employing  office. 

33.  Section  457.12  is  revised  to  read 
as  follows: 

§457.12   Authority;  Board. 

Authority  means  the  Federal  Labor 
Relations  Authority  as  described  in  the 
CSRA,  5  U.S.C.  7104  and  7105.  Board, 
when  used  in  connection  with  the  FSA. 
means  the  Foreign  Service  Labor 
Relations  Board  as  described  in  the 
FSA,  22  U.S.C.  4106(a).  "Board,"  when 
used  in  connection  with  the  CAA, 
means  the  Board  of  Directors  of  the 
Office  of  Compliance  as  described  in  2 
U.S.C.  1301  and  1381(b). 

34.  Section  457.13  and  its  footnote  are 
revised  to  read  as  follows: 

§457.13    Aaaislant  Secretary. 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Employment  Standards,  head  of  the 
Employment  Standards 
Administration.^ 

'  Pursuant  to  Secretary'  of  Labor's  Order 
No.  5-96  (62  FR  107,  January  2, 1997),  the 
Assistant  Secretary  for  Employment 
Standards  has  the  responsibility  and 
authority  for  implementing  the  standards  of 
conduct  provisions  of  the  CSRA  and  the  FSA 

35.  Section  457.14  is  revised  to  read 
as  follows: 

§457.14    Standards  Of  conduct  for  labor 
organizations. 

Standards  of  conduct  for  labor 
organizations  shall  have  the  meaning  as 
set  forth  in  the  CSRA.  5  U.S.C.  7120, 
and  the  FSA,  22  U.S.C  4117,  and  as 
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amplified  in  part  458  of  this  subchapter. 
The  standards  of  conduct  provisions  of 
the  CSRA  and  the  regulations  in  this 
subchapter  are  applicable  to  labor 
organizations  covered  by  the  CAA 
pursuant  to  2  U.S.C  1351(a)(1). 

36.  Section  457.15  is  revised  to  read 
as  follows: 

{457.15    Dislrlct  DIractor. 

District  Director  means  the  Director  of 
a  district  office  within  the  Office  of 
Labor-Management  Standards. 

37.  Section  457.16  is  revised  to  read 
as  follows: 

1467.16    ChM.0OE. 

Chief.  DOE  means  the  Chief  of  the 
Division  of  Enforcement  within  the 
Office  of  Labor-Management  Standards. 

PART  458— STANDARDS  OF 
CONDUCT 

38.  The  authority  citation  for  part  458 
is  revised  to  read  as  follows: 

Aodioritjr:  5  U.S.C  7105.  7111,  7120.  7134; 
22  U.S.C.  4107.  4111,  4117;  2  U.S.C 
1351(aKl):  Secretaiy's  Order  No.  5-96  62  FR 
107,  January  2. 1997. 

39.  Section  458.30  is  revised  to  read 
as  follows: 

f46&30    Removal  of  etoctedofrkMrs. 
When  an  elected  officer  of  a  local 
labor  organization  is  charged  with 
serious  misconduct  and  the  constitution 
and  bylawrs  of  such  organization  do  not 
provide  an  adequate  procedure  meeting 
the  standards  of  §  417.2(b)  of  this 
chapter  for  removal  of  such  officer,  the 


labor  organization  shaU  follow  a 
procedure  which  meets  those  standards. 

^p^  ^^^^^^^^^  ^^^^P*^^  ■  y  ^^^^Pi^Pin^  ^K^^^v^^^Py  ^V^^^PV^Pv  ■ 

466.59. 456.60, 456.61. 456.64. 456.66, 

468J7. 466.79    [Anwndad] 

40.  In  29  CFR  part  458.  remove  the 
words  "Regional  Director"  and  add.  in 
their  place,  the  words  "District 
Director"  in  the  following  places: 

(a)  Section  458.50(b); 

(b)  Section  458.51; 

(c)  Section  458.52; 

(d)  Section  458.56; 

(e)  Section  458.57; 

(f)  Section  458.58; 
(^  Section  458.59; 
(h)  Section  458.60; 
(i)  Section  458.61; 
(j)  Section  458.64(a); 

(k)  Section  458.66(b)  in  two  places; 
(1)  Section  458.66(c)  in  three  places; 
(m)  Section  458.67  introductory  text; 
and 
(n)  Section  458.79. 

if  456.50, 456.51. 458.52. 456.64. 456.65, 
458.66,456.67,458.79    [Amwided] 

41.  In  29  CFR  part  458,  remove  the 
word  "Director"  and  add,  in  its  place, 
the  term  "Chief,  DOE"  in  the  following 


(a)  Section  458.50(a); 

(b)  Section  458.51; 

(c)  Section  458.52; 

(d)  Section  458.64(b); 

(e)  Section  458.64(c) 

(f)  Section  458.65(a) 

(g)  Section  458.65(c) 

(h)  Section  458.66(a)  in  two  places; 
(i)  Section  458.66(c)  in  three  places; 


(j)  Section  458.67  in  two  places;  and 
(k)  Section  458.79. 

42.  Section  458.92  is  revised  to  read 
as  follows: 

f468.92   Compliance  with  decisions  and 
orders  of  the  Assistant  Secrwtary. 

When  remedial  action  is  ordered,  the 
respondent  shall  report  to  the  Assistant 
Secretary,  within  a  specified  period, 
that  the  required  remedial  action  has 
been  effected.  When  the  Assistant 
Secretary  finds  that  the  required 
remedial  action  has  not  been  effected, 
he  shall  refer  the  matter  for  appropriate 
action  to  the  Federal  Labor  Rektions 
Authority  (in  the  case  of  labor 
organizations  covered  by  the  CSRA),  the 
Foreign  Service  Labor  Relations  Board 
(in  the  case  of  labor  organizations 
covered  by  the  FSA),  or  the  Board  of 
Directors  of  the  Office  of  Compliance  (in 
the  case  of  labor  organizations  covered 
by  the  Congressional  Accoimtabihty 
Act). 

PART  459--MISCELLANEOUS 

43.  The  authority  citation  for  part  459 
is  revised  to  read  as  follows: 

Audiority:  S  U.S.C  7120,  7134;  22  U.S.C. 
4117;  2  U.S.C.  1351(a)(1):  Secretary's  Order 
No.  5-96, 62  FR  107,  January  2, 1997. 

Signed  in  Washington,  D.C  this  3l8t  day 
of  January,  1997. 

Banard  E.  Anderson, 

Assistant  Secretary  fm  Employment 
Standards. 

[FR  Doc.  97-3096  Filed  2-7-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  18 

[DodMt  No.  FR-4143-F-01] 

RIN  2S01-AC34 

Indemniflcatibn  of  Department  of 
Housing  and  Urt>an  Development 
Emptoye«s 

AQENCV:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule. 

summary:  This  final  rule  adds  a  new 
part  18  to  title  24  of  the  Code  of  Federal 
Regulations.  The  provisions  of  this  rule 
parallel  provisions  adopted  by  other 
departments  and  agencies,  including  the 
Departments  of  Justice  (28  CFR  part  50). 
Treasury  (31  CFR  part  3),  Interior  (43 
CFR  part  22),  Education  (34  CFR  part 
60),  and  Health  and  Human  Services  (45 
CFR  part  36).  The  nde  permits 
indemnification  of  HUD  employees  in 
appropriate  circiunstances,  as 
determined  by  the  Secretary. 
EFFECTIVE  DATE:  March  12. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
E.  Hutchinson.  Associate  General 
Counsel  for  Hiunan  Resources, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  D.C.,  20410,  (202)  708- 
0888.  (This  is  not  a  toll-free  number.) 
Hearing-impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  listed  in  this  rule  by  calling 
the  Federal  Information  Relay  Service 
during  working  hours  at  1-600-877- 
8339. 

SUPPtEMENTARY  INFORMATION:  HUD  does 
not  at  present  have  a  pubUshed  policy 
regarding  indemnification  of 
Department  employees  who  are  sued  in 
their  individual  capacities  as  a  result  of 
conduct  taken  within  the  scope  of  their 
employment.  Lawsuits  against  Federal 
employees  in  their  individual  capacities 
have  occurred  since  the  Supreme  Court 
decision  in  Bivins  v.  Six  Unknown 
Named  Agents  of  the  Federal  Bureau  of 
Narcotics,  403  U.S.  388  (1971). 

The  potential  for  adverse  judgments 
against  a  Federal  employee  for  actions 
taken  within  the  scope  of  employment 
is  detrimental  to  both  the  individual 
employee  and  the  Federal  government. 
The  prospect  of  personal  liability  and 
the  uncertainty  as  to  what  conduct  may 
result  in  a  lawsuit  against  the  employee 
personally  tend  to  intimidate  all 
employees,  to  impede  creativity,  and  to 
stifle  initiative  and  decisive  action. 
Employees'  foars  of  personal  liability 
afiect  govenunent  operations, 
decisionmaking,  and  policy 
determinations. 


The  Department  believes  that  lawsuits 
against  federal  employees  in  their 
individual  capacities  seriously  hinder 
the  effective  functioning  of  the 
Department.  A  pubUshed  statement  of 
HUD  policy  regarding  indemnification 
of  its  employees  will  help  alleviate  this 
problem. 

HUD  policy  permits,  but  does  not 
reqiiire,  the  Department  to  indemnify  a 
Department  employee  who  suffers  an 
adverse  judgment,  or  other  monetary 
award,  provided  that  the  conduct  giving 
rise  to  the  award  was  taken  within  the 
scope  of  employment  and 
indemnification  is  in  the  interest  of  the 
United  States,  as  determined  by  the 
Secretary  or  designee,  in  his  or  her 
discretion.  The  poUcy  also  permits  the 
E)epartment  to  settle  a  personal  damage 
claim  against  a  Department  employee. 
Absent  exceptional  circumstances,  the 
Department  will  not  settle  a  personal 
damage  claim  before  entry  of  an  adverse 
judgment.  A  notification  procediue 
which  should  be  followed  by  an 
employee  sued  in  his  or  her  individual 
capacity  is  provided.  Questions 
regarding  representation  of  the 
employee  will  be  determined  by  the 
Departinent  of  Justice.  Any  payment, 
either  to  indemnify  or  settle,  is 
contingent  upon  the  availability  of 
appropriated  funds  of  the  Department. 

These  regulations  apply  to  actions 
pending  against  Departinent  employees 
as  of  the  effective  date  of  the  regulations 
and  to  actions  conunenced  after  that 
date. 

Other  Matters 

Justification  for  Final  Rule 

In  general,  the  Department  publishes 
a  rule  for  public  comment  before  issuing 
a  rule  for  effect,  in  accordance  with  its 
own  regulations  on  rulemaking,  24  CFR 
part  10.  However,  part  10  does  provide 
for  exceptions  frt)m  that  general  rule 
where  the  Department  finds  good  cause 
to  omit  advance  notice  and  public 
participation.  The  good  cause 
requirement  is  satisfied  when  prior 
public  procedure  is  "impracticable, ' 
unnecessary,  or  contrary  to  the  public 
interest."  (24  CFR  10.1)  The  Department 
finds  that  good  cause  exists  to  publish 
this  rule  for  effect  without  first 
soliciting  public  conunent,  in  that 
public  procedure  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  This  rule  makes  clear  the 
Depeulment's  policy  that,  at  its 
discretion,  the  Department  may 
indemnify  a  Department  employee  who 
suffers  an  adverse  judgment,  or  other 
monetary  award,  provided  that  the 
conduct  giving  rise  to  the  award  was 
taken  within  the  scope  of  employment. 


and  indemnification  is  in  the  interest  of 
the  United  States,  as  determined  by  the 
Secretary  or  designee. 

Executive  Order  12612.  Federalism 

The  General  Coimsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  set  forth  in 
this  final  rule  do  not  have  Federalism 
implications  and,  thus,  are  not  subject 
to  review  under  the  Order.  Nothing  in 
the  rule  implies  any  preemption  of  State 
or  local  law,  nor  does  any  provision  of 
the  rule  disturb  the  existing  relationship 
between  the  Federal  Government  and 
State  and  local  governments. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
designated  Official  imder  Executive 
Order  12606.  The  Family,  has 
determined  that  this  final  nile  does  not 
have  significant  impact  on  family 
formation,  maintenance,  and  general 
well-being,  and.  thus,  is  not  subject  to 
review  under  the  Order.  This  rule 
applies  to  actions  pending  against 
E)epartment  employees  only. 

Environmental  Finding 

This  notice  is  categorically  excluded 
from  the  requirements  of  24  CFR  part 
50,  the  HUD  regulations  which 
implement  section  102(2](C)  of  the    , 
National  Environmental  Policy  Act  of 
1969  (NEPA).  (See  24  CFR  50.19(b)(3).] 
This  notice  does  not  require 
environmental  review  because  it  does 
not  alter  physical  conditions  in  a 
manner  or  to  an  extent  that  would 
require  review  imder  NEPA  or  the  other 
laws  and  authorities  cited  at  §  50.4. 

Regulatory  Flexibility 

Under  the  Regulatory  FlexibiUty  Act 
(5  U.S.C.  605(b)),  the  Secretary  by  his 
approval  of  publication  of  this  final  rule 
hereby  certifies  that  this  final  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  applies  to  actions 
pending  against  Department  employees 
only. 

List  of  Sub|ect8  in  24  CFR  Part  18 

Qvil  proceedings,  Claims, 
Congressional  proceedings.  Criminal 
proceedings.  Federal  employees, 
Indemiufication,  Judgments,  Litigation, 
Subpoenas,  Verdicts. 

Accordingly,  24  CFR  subtitle  A  is 
amended  by  adding  a  new  part  18  to 
read  as  follows: 

PART  18-INDEMNinCATION  OF  HUD 
EMPLOYEES 

Airtiiority:  5  U.S.C  301;  42  U.S.C  3535(d). 


UMI 
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f18.1    Policy. 

(a)  The  Department  of  Housing  and 
Urban  Development  may  indemnify,  in 
whole  or  in  part,  a  Department 
employee  (which  for  the  purpose  of  this 
part  includes  a  former  Department 
employee)  for  any  verdict,  judgment  or 
other  monetary  award  which  is 
rendered  against  any  such  employee, 
provided  the  Secretary  or  his  or  her 
designee  determines  Uiat: 

(Ij  The  conduct  giving  rise  to  the 
verdict,  judgment  or  award  was  taken 
within  the  scope  of  his  or  her 
employment  with  the  Department;  and 

(2)  Such  indemnification  is  in  the 
interest  of  the  United  States. 

(b)  The  Department  of  Housing  and 
Urban  Development  may  settle  or 
compromise  a  personal  damage  claim 
against  a  Department  employee  by  the 
payment  of  available  funds,  at  any  time, 
provided  the  Secretary  or  his  or  her 
designee  determines  that: 

(1)  The  alleged  conduct  giving  rise  to 
the  personal  damage  claim  was  taken 
within  the  scope  of  emplojrment;  and 

(2)  That  such  settlement  or 
compromise  is  in  the  interest  of  the 
United  States. 

(c)  Absent  exceptional  cinnunstances, 
as  determined  by  the  Secretary  or  his  or 
her  designee,  the  Department  will  not 
entertain  a  request  either  to  agree  to 
indemnify  or  to  settle  a  personal  damage 
claim  before  entry  of  an  adverse  verdict, 
judgment  or  monetary  award. 

(d)  When  an  employee  of  the 
Department  becomes  aware  that  an 
action  has  been  filed  against  the 
employee  in  his  or  her  individual 
capacity  as  a  result  of  conduct  taken 
within  the  scope  of  his  or  her 
employment,  the  employee  should 


immediately  notify  his  or  her  supervisor 
that  such  an  action  is  pending.  The 
supervisor  shall  promptly  notify  the 
head  of  his  or  her  operating  component 
and  the  Associate  General  Counsel  for 
Litigation  and  Fair  Housing 
Enforcement,  if  the  supervisor  is  located 
at  headquarters,  or  Field  Assistant 
General  Counsel — who  shall  promptly 
notify  the  Associate  General  Counsel  for 
Litigation  and  Fair  Housing 
Enforcement — if  the  supervisor  is 
located  in  the  field.  As  used  in  this 
section,  the  term  "principal  operating 
component"  means  an  office  in  the 
Department  headed  by  an  Assistant 
Secretary,  the  General  Counsel,  the 
Inspector  General,  or  an  equivalent 
departmental  officer  who  reports 
directly  to  the  Secretary.  Questions 
regarding  representation  of  the 
employee  will  be  determined  by  the 
Department  of  Justice  pursuant  to  28 
CFR  50.15  (Representation  of  Federal 
officials  and  employees  by  E)epartment 
of  Justice  attorneys  or  by  private  counsel 
furnished  by  the  Department  in  civil, 
criminal,  and  congressional  proceedings 
in  which  Federal  employees  are  sued, 
subpoenaed,  or  charged  in  their 
individual  capacities). 

(e)  The  employee  may,  thereafter, 
request  indemnification  to  satisfy  a 
verdict,  judgment  or  monetary  award 
entered  against  the  employee  or  to 
compromise  a  claim  pending  against  the 
employee.  The  employee  shall  submit  a 
written  request,  with  appropriate 
documentation  including  a  copy  of  the 
verdict,  judgment,  award  or  other  order 
or  settlement  proposal,  in  a  timely 
maimer  to  the  head  of  the  employee's 
principal  operating  component.  The 
head  of  the  employee's  principal 


operating  component  shall  submit  the 
written  request  and  accompanying 
documentation,  together  with  a 
recommended  disposition  of  the 
request,  in  a  timely  manner  to  the 
General  Counsel. 

(f)  The  General  Counsel  shall  seek  the 
views  of  the  Department  of  Justice  on 
the  request.  Where  the  Department  of 
Justice  has  rendered  a  decision  denying 
representation  of  the  employee  pursuant 
to  28  CFR  50.15.  the  General  Counsel 
shall  seek  the  concurrence  of  the 
Department  of  Justice  on  the  request.  If 
the  Department  of  Justice  does  not 
concur  in  the  request,  the  General 
Counsel  shall  so  advise  the  employee 
and  no  further  acticn  on  the  employee's 
request  shall  be  taken. 

(g)  In  all  instances  except  those  where 
the  E)epartment  of  Justice  has  non- 
concurred  in  the  request,  the  General 
Counsel  shall  forward  for  decision  to 
the  Secretary  or  his  or  her  designee  the 
employee's  request,  the 
recommendation  of  the  head  of  the 
employee's  principal  operating 
component,  the  views  of  the  Department 
of  Justice,  and  the  General  Counsel's 
recommendation. 

(h)  Any  payment  under  this  part, 
either  to  indemnify  a  Department 
employee  or  to  settle  a  personal  damage 
claim,  is  contingent  upon  the 
availability  of  appropriated  funds  of  the 
Department  that  are  permitted  by  law  to 
be  utilized  for  this  purpose. 

Dated:  January  28. 1997. 
Dwight  P.  Robinson, 
Acting  Secretary. 

(PR  Doc.  97-3241  Filed  2-7-97;  8:45  am] 
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distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES.  FEBRUARY 

4895-51 38 3 

5139-5292 4 

5293-5518 5 

5519-5740 6 

5741-5902 7 

5903-6098 10 
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CFR  PARTS  AFFECTED  DURING  FEBRUARY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
liste  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3CFR 

Executive  Order 

12961  (Continued  by 

EO  13034) 5137 

13034 5137 

ProclenwUons: 

6970 „ 5287 

6971 5291 


5  CFR 

Proposed  Rules: 

293 

351.... 

430 

531 

900 


...5174 
...5174 
..5174 
..5174 
..4940 


7  CFR 

210........ 

226 

319.. 

401 

457 

Proposed  Ruler 

966 


.5519 
.5519 
.5293 
.5903 
.5903 

.5933 


9  CFR 

78 

91. 

94 

381 

Proposed  Rutss: 
201 „ 


.5907 
.5520 
.5741 
.5131 

.5935 


10  CFR 

71 

Propoeod  Ruler 

430 

835 

960 


.5907 

.5782 
.5883 

.4941 


12  CFR 

304 

701 

Proposed  Ruise: 
226 


.4895 
.5315 

.5183 


14  CFR 

39 4899,  4900.  4902.  4904. 

4906,  4908.  5143,  5145, 

5742.  5743,  5744,  5746, 

5748,  5752.  5753 

71 5147.  5148.  5149,  5150, 

5755.  5^6.  5757 

97 5151,5154 

Proposed  Ruler 

21 „ 5076 

23 5552 

25 5076 

39 4941.  4944.  5186,  5350. 

5783.  5785.  5787 


71 5074,  5188,  5194,  5195, 

5937,  5938.  5939 

91 5076 

119 5076 

121 5076 

125 5076 

135 „_ 5076,5788 

300 5094 

302 5094 


15  CFR 

744 


.4910 


16  CFR 

305 

423 

1507 


.5316 
.5724 
.4910 


17  CFR 

210 

228 

229 

239 

240 

249 


.6044 
.6044 
.6044 
.6044 
.6044 
.6044 


18  CFR 

157 

284 _.... 

Proposed  Ruler 

153 


.5913 
.5521 

.5940 


21  CFR 

520 5318.  5319.  5525 

522 5319.5526 

1309 5914 

1310 5914 

1313 :....„ 5914 

Proposed  Rules: 

Chi 5700 


24  CFR 

18 


.6096 


26  CFR 
Proposed  Ruler 


.5355 


29  CFR 

215 

220 

401 

402 

403 

404 

405 

406 

408 

409 

417 

451 

452 


.6090 
.6090 
..6090 
.6090 
.6090 
.6090 
..6090 
.6090 
.6090 
.6090 
.6090 
.6090 
.6090 
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453 6090 

457....„ 6090 

458 6090 

459 6090 

30CFR 

250 „ 5320.  5329 

936 _ „ 6041 

PropoMdRutM: 

56 „ 5554 

57 5554 

62 _ 5554 

70 5554 

71 5554 

206 5355 

20r 5355 

32CFR 

256 5332 

340 5332 

PropoMd  RutoK 

247 4947 

33CFR 

117 5155 

1 65 51 57,  5526 

404 5917 

407 5917 

PropoMd  Rutos: 

154 5356 

156 „ 5356 

34CFR 

350 5712 

351 571 2 

352 571 2 

353 .... 571 2 

od&. ...•••••  •••••.»•••« ••....o7i2 


357 _ 5712 

360 _ 5712 

379 5684 

36CFR 

223 5949 

38CFR 

3 5528 

36 5530 

40CFR 

180 491 1,  5333 

721 51 57 

PropoMd  RuIm: 

52 5357.  5361,  5555 

63 5074 

72 5370 

73 5370 

74 5370 

75 ™ 5370 

77 5370 

78 5370 

81 5555 

180 5370 

300 5949,5950 

721 5196 

41CFR 

Ch.  301 6041 

42CFR 

PropoMdRutes: 

68a .5953 

43CFR 

4700 5338 


PropoMd  Rutas: 

3500 5373 

3510 5373 

3520 5373 

3530 5373 

3540 „.....^73 

3550 5373 

3560 5373 

3570 5373 

44CFR 

64 491 5,  5534 

65 5734 

70 5734 

72 5734 

Proposed  Rulas: 

206 5957 

46CFR 

349 5158 

Proposed  Rule*: 

10 5197 

12 5197 

15 5197 

47CFR 

1 491 7,  5757 

25 5924 

43 51 60,  5535 

53 5074 

61 5757 

63 5160 

64 5160.  5535 

65 5160 

73 5339,5778 

74 4920,5339 

78 4920 

1 01 .4920 


Proposed  Rules: 

25 4959 

26 4959 

36.„ 5373,5957 

51 „ 5373,  5957 

61 5373,  5957 

63 4965 

69 5373.5957 

73 4959,  5788,  5789,  5790, 

5791 

76 4959 

100 4959 

48CFR 

212 r. 5779 

225 5779 

244 5779 

252 5779 

570 5166 

1552 5347 

49CFR 

578 5167 

1 1 42 ...51 70 

1186 5171 

1310 5171 

Proposed  Rules: 

Ch.XI ...5792 

50CFR 

1 7 ; 4925.  5542 

679 5781 

Proposed  Rules: 

17 5199,5560 

648 5375 

660 5792 
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HI 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOrNG  INTO 
EFFECT  TODAY 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries- 

Altantic  sea  scallop; 
published  1-10-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Reporting  and  recordkeeping 

requirements: 

Federal  Register  filing 
requirements;  electronic 
and  paper  copies; 
put)lished  1-9-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 
State  operating  permits 
programs- 
Michigan;  put)lished  1-10- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tat)le  of 
assignments: 
Arizona  et  al.;  put>lished  1- 

3-97 
Wisconsin;  put))ished  1-3-97 

FEDERAL  RESERVE 
SYSTEM 

Securities  credit  transactions; 
OTC  margin  stocks  and 
foreign  stocks  lists 
(Regulations  G.  T,  U,  and 
X);  published  1-27-97 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Leasehold  interests  in  real 
property- 

Design-txjild  two-phase 
selection  procedures; 
published  2-4-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Head  Start  Feltows  Program; 
published  1-10-97 

INTERIOR  DEPARTMENT 
Fish  and  WlldIHe  Servics 

Endiuigered  and  threatened 
species: 


Confa  beHonis;  published  1- 
10-97 

Cumberland  elktoe  et  al.; 
published  1-10-97 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Comprehensive 
Methamphetamine  Control 
Act  of  1996: 
List  I  chemicals- 
Definitions,  record 

retentk>n,  and  temporary 

exemption  from 

chemical  registration  for 

distributors  of 

combination  ephedrine 

products;  put}iished  2- 

10-97 

LABOR  DEPARTMENT 
Labor-Management 
Standards  Office 

Labor-management  standards: 
Local  latx>r  organization 
officers  removal 
procedure;  published  2- 
10-97 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material  packaging 
and  transportatk>n: 
Fissile  material  shipments 
and  exemptions;  published 
2-10-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Pollution: 
Existing  tank  vessels  wittiout 
double  hulls;  structural 
and  operatior^  measures 
to  reduce  oil  spills; 
published  1-10-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtxjs;  correction;  published 
1-10-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  grown  in  California; 

comments  due  by  2-18-97; 

published  1-17-97 
Olives  grown  in  California; 

comnf>ents  due  by  2-18-97; 

published  1-17-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Food  stamp  program: 
Anticipating  income  and 
reporting  chartges; 


comntents  due  by  2-18- 
97;  published  12-17-96 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  arxl  poultry  inspection: 
Pathogen  reduction;  hazard 
analysis  and  critical 
control  point  (HACCP) 
systems 
Potentially  hazardous 

foods;  transportation 

and  storage 

requirements;  comments 

due  by  2-20-97; 

published  11-22-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  EcorxKnic  Zone- 
Bering  Sea  £ind  Aleutian 
Islands  groundfish; 
comments  due  by  2-18- 
97;  published  1-2-97 
Atlantic  shark;  comments 
due  by  2-18-97;  published 
12-27-96 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
South  AtiantK  shrirrp; 
comments  due  by  2-20- 
97;  published  1-6-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commission  records  arxl 
informat)on;  open 
Commission  meetings; 
comments  due  by  2-18-97; 
published  12-19-96 

DEFENSE  DEPARTMENT 

Federal  Acquisitkxi  Regulation 
(FAR): 

Contractor  quaiificatkxis: 
>manufacturer>  or 
>regular  dealer> 
requirement;  comments 
due  t)y  2-18-97;  published 
12-20-96 

Cost  accounting  starxlards; 
inapplk:ab)lity  to  contracts 
emd  sutx»ntracts  for 
commercial  items; 
comments  due  by  2-18- 
97;  published  12-20-96 

Data  Universal  Numt)ering 
System;  use  as  primary 
contractor  identificatkxi; 
commerrts  due  by  2-18- 
97;  published  12-20-96 

Local  government  tobbying 
costs;  comments  due  t)y 
2-18-97;  published  12-20- 
96 

Minority  smaN  business  arxl 
capital  ownership 
devetopment  program; 


comments  due  by  2-18- 
97;  published  12-20^ 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Persons  sut)iect  to 
restrictions;  darificatxxi; 
comments  due  by  2-18- 
97;  published  12-20-96 
EDUCATION  DEPARTMENT 
Postsecondary  educatkxi: 
Student  assistance  general 
provisions- 
Compliance  audits  and 
financial  responsixlity 
standards;  comments 
due  by  2-18-97; 
published  12-18-96 
ENERGY  DEPARTMENT 
Occupatnnal  radiatxxi 
protectk>n: 
Pnmary  standards 
amendments;  comments 
due  by  2-18-97;  published 
12-23-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards;  conments 
due  by  2-21-97; 
published  1-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
standards,  natioruil- 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  partKuiate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter,  and  regional 
tiaze  program 
devetopment  comments 
due  by  2-18-97; 
published  12-13-96 
Particulate  matter, 
comments  due  by  2-18- 
97;  published  12-13-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California:  comments  due  t>y 
2-21-97;  published  1-22- 
97 
Colorado;  comments  due  t>y 
2-18-97;  published  1-17- 
97 
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Ftofkta;  comnwnis  du6  by 
2-18-97;  published  1-17- 
97 
linots:  comments  due  by  2- 

20-97;  published  1-21-97 
Indiana;  comments  due  by 
2-18-97;  published  1-17- 
97 
Kentucky;  comments  due  by 
2-20-97;  published  1-21- 
97 
New  Jersey;  comments  due 
by  2-18-97;  published  1- 
17-97 
Pennsylvania;  comments 
due  by  2-21-97;  published 
1-22-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quaMy  planning 
purposes;  designation  of 
areas: 

Caiifomia;  comments  due  by 
2-18-97;  published  1-17-     . 
97 
Pesticides;  tolerances  in  lood, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  btcaibomAe,  etc.; 
comments  due  by  2-21- 
97;  published  12-^96 
Superfurxl  program; 
National  oil  and  hazardous 
substances  contingency 
plarv- 

National  priorities  list 
update;  comments  due 
by  2-21-97;  published 
12-23-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credH  system: 
Furxf  ng  and  fiscal  affairs, 
loan  policies  and 
operations,  arxl  funding 
operations- 

Book-entry  procedures  for 
securities;  comments 
due  by  2-18-97; 
published  12-20^ 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radk)  stations;  table  of 
assignnwnts: 
Alaska;  comments  due  by 

2-18-97;  published  1-3-97 
Idaho;  comments  due  by  2- 

18-97;  published  1-3-97 
Minnesota;  comments  due 
by  2-18-97;  published  1-3- 
97 

New  Mexico;  comments  due 
by  2-18^7;  published  1-3- 
97 


FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 

tReguiatnn  E): 

Electronic  benefit  transfer 
programs;  exemption; 
comments  due  by  2-19- 
97;  published  1-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration  . 

Animal  drugs,  feeds,  and 
related  products: 

Animal  proteins  prohit)ited  in 
ruminant  feed;  comments 
due  by  2-18-97;  published 
1-3-97 

Food  for  human  consumption: 
Potentially  hazardous  foods; 
transportation  and  storage 
requirements;  comments 
due  by  2-20-97;  published 
11-22-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 
F  jbiic  administrative 
procedures: 

Introduction  and  general 
guklance;  putilic  land 
records;  coriHnents  due 
by  2-21-97;  published  12- 
23-96 
WikJemess  management; 
comments  due  by  2-18-97; 
published  12-19-96 

INTERIOR  DEPARTMENT 
Fish  and  Wlldlile  Service 
Endangered  and  threatened 
species: 

Hoffmann's  rock-cress,  etc. 
(16  plant  taxa  from 
Nortt>em  Cfiannel  Islands, 
CA);  convnents  due  by  2- 
21-97;  pubished  1-22-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Sarvics 

Outer  Continental  Shelf;  OH, 
gas,  arxJ  sulphur  operations: 
Civil  penalty  program; 
comments  due  by  2-19- 
97;  published  12-19-96 
Safety  arxJ  pollution 
prevention  equpmenl; 
quality  assurance; 
comments  due  by  2-18- 
97;  published  12-18-96 

JUSTICE  DEPARTMENT 

Drug  Enforcement 

Administration 

Freight  forwardmg  facilities  for 

DEA  distributor  registrants; 

establishment;  comments 


due  by  2-18-97;  published 
12-18-96 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 

Administration 

Coal  mine  safety  and  health: 
Occupatiorial  noise 
exposure;  comments  due 
by  2-18-97;  published  12- 
17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contractors  and  offerors- 
Norvstatutory  certification 
requirements  renrK>ved; 
comments  due  by  2-18- 
97;  published  12-18-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

0MB  personnel  as  witnesses 
in  litigation;  release  of 
official  information  and 
testimony;  comments  due  by 
2-18-97;  published  12-17-96 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Premium  payments: 
Submission  of  records 
relating  to  premium  filings; 
comments  due  by  2-18- 
97;  published  12-17-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 

Civil  Service  Retirement 
Systenr>- 

Decisions  appealed  to 
Merit  Systems 
Protection  Board; 
comments  due  by  2-18- 
97;  published  12-19-96 

SOaAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  t>lind,  and  disat)led- 
Dedicated  accounts  and 
installment  payments  for 
past-due  benefits; 
comments  due  by  2-18- 
97;  published  12-20-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Commercial  vessel 
personnel;  chemical  drug 
and  alcohol  testing 
programs;  drug  testing  in 


foreign  waters;  comments 
due  by  2-18-97;  published 
12-18-96 

Uninspected  vessels: 

Commerical  fisNng  industry 
regulations 

Correction;  comments  due 
by  2-20-97;  published 
12-27-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Aerospace  TechrK>k)gies  of 
Australia  Pty  Ltd.; 
comments  due  t>y  2-21- 
97;  published  12-10-96 

Airtxjs;  comments  due  t>y  2- 
18-97;  published  1-7-97 

Bell;  comments  due  by  2- 
21-97;  published  12-23-96 

Boeing;  comments  due  by 
2-18-97;  published  1-7-97 

Bukhanjt  Grob  Luft-und 
Raumfahrt;  comments  due 
by  2-21-97;  published  12- 
23-96 

Fokker,  convnents  due  by 
2-18-97;  published  12-19- 
96 

Jetstream;  comments  due 
by  2-18-97;  published  1-8- 
97 

Raytfieon;  comments  due  by 
2-21-97;  published  12-23- 
96 

Class  E  airspace;  comments 
due  by  2-18-97;  published 
1-8-97 

Class  E  airspace;  correction; 
comments  due  by  2-18-97; 
published  1-8-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 

Passenger  automot>iles;  low 
volume  manufacturer 
exemptions;  comments 
due  by  2-21-97;  published 
12-23-96 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Occupant  protection 
standard  and  smart  air 
begs;  tecfwiical 
workshop;  comments 
due  by  2-21-97; 
published  1-21-97 
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CFR  CHECKLIST 


TNto 


Stock  NunibM 


This  cheddtst,  prepared  by  the  Office  of  the  Federal  Register,  is 
pubfehed  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
nunft>ers,  prices,  and  revison  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  "•"  precedes  each  entry  that  is  now  available  on-line  through 
the  Govemment  Printing  Office's  GPO  Access  service  at  http:// 
www.aceess.gpo.gov/nara/cfr.  For  Information  about  GPO  Access 
call  1-888-2934496  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whrch  Is  revised  monttily. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $951 .00 
domestic,  $237.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  Ail  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2250. 

no*  Stock  Number  Price      FtoviskNi  Data 

1, 2  (2  Resewed) (869-02ft-00001-l) $4.25       Feb.  1, 1996 

3  0995  CompikiHon 
and  Ports  100  end 
101) (869-028-00002-9)  .. 


22.00 
5.50 

26.00 
20.00 


4 (869-028-00003-7)  .. 

5  Parts: 

1-699  (869-028-O0004-5) .. 

700-1199 (869-028-00005-3)  .. 

1200-End,  6  (6 
Resewed) (869-028-00006-1) .. 

TParts: 

0-26 (869-O28-00007-0) 22.00 

27-45 (869-028-00008-8) 11.00 

46-51  (869-028-00009-6) 13.00 

52  (869-028-00010-0) SSXi 

53-209 (869-028-0001 1-8) 17.00 

35.00 
17.00 
2200 
25.00 
30.00 
35.00 
»J0O 
41A) 
16.00 
31.00 
39  A) 
15.00 

23.00 


'Jan.  1,  1996 
Jan.  1, 1996 

Jan.  1, 1996 
Jan.  1,  1996 


210-299 (869-028-00012-6) 

300-399 _ (869^)28-00013-4) 

400-699 (869-028-O0014-2) 

700-899 (869-O28-00015-1) 

90O-999 (869-028-00016-9) 

1000-1199 (869-028-00017-7) 

1200-1499 „.  (869-028-00018-5) 

1500-1899 (869-028-00019^3) 

1900-1939 (869-028-00020-7) 

1940-1949 (869-028-00021-5) 

1950-1999 r(869^)28-00022-3) . 

2000-End (869-028-00023-1)  . 

8 (869-028-00024-0)  . 

9  Parts: 

1-199  (869-028-00025-8) 30.00 

200-€nd  (869-028-00026-6) 25.W 

10  Parts: 

0-50 (869-028-00027-4) 30.00 

51-199 „ (869-O28-00028-2) 24.00 

200-399  .... .......(869-028-00029-1) 5.00 

400^499 (869-028-00030^) 21.00 

SOO-€nd  (869-028-00031-2) 34.00 


25.00       Jan.  1,  1996 


Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1.  1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1. 1996 
Jan.  1, 1996 

Jan.  1.  1996 

Jan.  1,  1996 
Jan.  1. 1996 

Jon.  I,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1. 1996 
Jan.  1,  1996 


11  (869-028-00032-1) 

12  Parts: 

1-199  (869-028-00033-9) 

200-219 (869-028-00034-7) 

220-299 (869^)28-00035-5) 

300-499 (869-028-00036-3) 

500-699 (869-028-00037-1) 


15.00       Jan.  1,  1996 


31.00 
18O0 

3400 
30O0 
13O0 
23O0 
16O0 

16O0 
26.00 
18O0 

6J0 
19.00 
26.00 

21.00 
25O0 
31.00 

17.00 
12.00 
13.00 
11.00 

26O0 
23.00 
12O0 


12.00 
17.00 
29.00 
21.00 
20O0 


Jan.  1,  1996 
Jan.  1.  1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.1,  1996 


600-£nd  (869-028-00038^))  . 

13 (869-028-00039-8) . 

14  Parts: 

1-59 (869-028-00040-1) . 

60-139 „ (869-028-00041-0)  . 

140-199 (869-028^)0042-8)  . 

200-1199 (869^128-00043-6)  . 

1200-End (869-028-0004M) . 

15  Parts: 

0-299  (869-028-00045-2)  . 

300-799 „ (869-028-00046-1)  . 

800-€nd  (8^9-028-00047-9)  . 

16  Parts: 

0-149  _ (869-028-00048-7)  . 

150-W9 (869-028-00049-5) . 

lOOOrEnd (869-02W)0050-9)  . 

17  Parts: 

1-199  (869-028-00052-5)  . 

200-239 (869-O28-00O53-3)  . 

2«0-End  (869-028-00054-1)  . 

16  Parts: 

1-149  .! (869-028-00055-0) . 

150-279 (869-028-00056-8)  . 

280-399 (869-028-00057-6)  . 

400-End  (869-02800058-4)  . 

19  Parts: 

1-140  (869-028^)0059^2)  . 

141-199 (869-028-00060-6X . 

200-End  (869-028-00061-4)  . 

20  Parts: 

1-399  (869-028-00062-2) 20O0 

•400-499 (869-028-00063-1) 35O0 

500-£nd  — (869-028-00064-^ 32.00 

21  Parts: 

•1-99  (869^28-00065-7) 16O0 

•100-169 (869-028-00066-5) 22O0 

•170-199 (869-028-00067-3) 29O0 

•200-299 (869-028-00068-1) 700 

•300-499 (869-028^)0069^)) 50.00 

•500-599 (869-028-00070-3) 2800 

•600-799  .„ (869^)28-00071-1) 8iO 

•800-1299 (869-028-00072-0) 30.00 

•1300-€nd (869-028-00073-8) 1400 

22  Parts: 

1-299  (869-028O0074-6) .. 

300-End  (869-028^)0075-4) .. 

23 (869-028-00076-2)  .. 

24  Parts: 

0-199  (869-028-00077-1)  .. 

200-219 „ (869-0:M-00078-9)  .. 

220-499 (869-028^)0079-7) .. 

500-499 (869-028-00080-1)  .. 

700-899 (869-028-00081-9)  .. 

900-1699 (869-028^)0082-7)  .. 

1700-€nd (869^)28«)083-5) .. 

25 (869-028-00084-3)  .. 

26  Parts: 

§§  1.0-1-1.60 (869-028-00085-1) 21O0 

§§  1.61-1.169 (869-028-00086-0) 34.00 

§§  1.170-1  JOO (869-028-00087-8) 24.00 

§§1.301-1.400 (869-028-00088-6) 17.00 

§§  1 401-1 .440 (869-028-00089-4) 31 .00 

§§1441-1.500 (869-028-00090-8)  22.00 

§§  1.501-1.640 (869^28-00091-6) 21O0 

§§1.641-1.850 (869-028-00092^) 2500 

§§  1.851-1.907 (869-028-00093-2) 26.00 

§§1.908-1.1000 (869-028-00094-1) 26O0 

§§  1.1001-1.1400  (869^)28^)0095-9) 26.00 

§§  1.1401-End  (869-028^)0096-7) 35.00 


36.00 
24.00 

21.00 


30.00 
14.00 
13O0 
14.00 
13.00 
21O0 
1400 


Revision  Dele 
Jon.  I,  1996 
Mar.  1,  1996 

Jon.  1,  1996 
Jon.  1,  1996" 
Jan.  1.  1996 
Jan.  1, 1996 
Jan.  1,  1996 

Jon.  1,  1996 
Jan.  I,  1996 
Jan.  1, 19% 

Jon.  1,  1996 
Jan.  I,  1996 
Jan.  1,  1996 

Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Ap(.;1,  1996 
Apr.  1.  1996 

Apr.  1.  1996 
Apr.  1.  1996 
Apr.  I.  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  I.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 

May  1.  1996 
May  1.  1996 
May  1,1996 
May  1,1996 
May  1.  1996 
May  1,  1996 
May  1,  1996 


32.00       May  1,  1996 


Apr.  1,  1996 
Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1.  1996 
Apr.  I,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  I.  1996 
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Tttte 


Stock  Number 


2-29 (86W)28-00097-5) 

30-39  (869-028-0)098-3) 

40-49 (869-028-00099-1) 

50-299 (869^)28-00100-9) 

300-499 (869-028^)0101-7) 

500-599  ...„ (869-028-00102-5) 

600-€nd  (869-028-00103-3) 

27  Parts: 

1-199 (869-028-00104-1) 

200-€nd  (869-028-00105-0) 

28  Parts: 

1-42 „..  (869-028-00106-8) 

43-end (869-028-00107-6)  ...v. 

29  Parts: 

0-99 (869-028-0010fr-4) 

100-499 (869-028-00109-2) 

500-699 (869-028-00110-6) 

900-1899 (869-02W)0111-4) 

1900-1910  (§§1900  to 

1910.999)  (869-O28-00112-2) 

1910  (§§  1910.1000  to 

end)  (869-028-00113-1) 

1911-1925 (869-028-00114-9) 

1926 (869-028-001 1&-7) 

1927-End (869-028-00116-5) 

30  Parts: 

1-199  (869-028-00117-3) 

200-699 (869-028-00118-1) 

700-€nd  (869-028-00119-0) 

31  Parts: 

0-199  (869-028-00120-3) 

200-€rKl  (869-028-00121-1) 

32  Parts: 

1-39,  Vol.  I 

1-39,  Vol.  II 

1-39,  Vol.  HI 

1-190  (869-028-00122-0) 

191-399 (869-028-00123-8) 

400-629 „ (869-028-001 24-6) 

630-699 „.. (869-O28-00125-4) 

700-799 (869-028-00126-2) 

800-£nd „ (869-02^00127-1) 

33  Parts: 

1-124  „.. (869-028-00128-9) 

125-199 (869-028-00129-7) 

200-€nd  (869-028-00130-1) 

34  Parts: 

1-299  (869-028-00131-9) 

300-399 (869-O28-00132-7) 

400-£nd  .(869-028-00133-5) 

35 (869-028-00134-3) 

36  Parts 

1-199  (869-028-00135-1) 

200-€nd (869-028-00136-0) 

37  (869-028-00137-8) 

38  Parts: 

0-17  (869-O28-00138-6) 

18-&K1  (869-028-00139-4) 

39  (869-028-00140-8) 

40  Parts: 

•1-51  (869-028-00141-6) 

•52 (869-028^)0142^) 

•53-59  (869-028-00143-2) 

60  „ (869-028-00144-1)  

•61-71  (869^)28-00145-9) 

•72-80  _ (869-028-00146-7) 

•81-85  .„ (869-028-00147-5) 

86  _„ (869-028-00144-3) 

•87-135 (86W)28-00149-1) 


Prlc6 

Revision  Date 

28.00 

Apf.  1 

1996 

20.00 

Apr.  1 

,1996 

13.00 

Apr.  1 

,1996 

14.00 

Apr.  1 

,  1996 

25.00 

Apr.  I 

.1996 

6.00 

-•Apr.  1 

1990 

8.00 

Apt.l 

.  1996 

44.00 

Apr.  1 

1996 

13.00 

Apr.  1 

1996 

35.00 

July  1 

1996 

30.00 

Julyl 

1996 

26.00 

July  1 

1996 

12.00 

Julyl 

1996 

48.00 

Julyl 

1996 

20.00 

Julyl 

1996 

43.0C 

Julyl 

1996 

27.00 

Julyl 

1996 

1900 

Julyl 

1996 

30.00 

July  1 

1996 

38.00 

Julyl 

1996 

33.00 

Julyl 

1996 

26.00 

July  1 

1996 

38.00 

Julyl 

1996 

20.00 

Julyl 

1996 

33.00 

Julyl 

1996 

15.00 

2July  1 

19&4 

19.00 

2July  1 

1984 

18.00 

2JuJy  1 

1984 

42.00 

Julyl 

1996 

50.00 

Julyl 

1996 

34.00 

Julyl 

1996 

14.00 

sjuly  1 

1991 

28.00 

Julyl 

1996 

28.00 

Julyl 

1996 

26.00 

Julyl 

1996 

35.00 

July  1 

1996 

32.00 

Julyl 

1996 

27.00 

Julyl 

1996 

27.00 

Julyl 

1996 

46.00 

Julyl 

1996 

15.00 

Julyl 

1996 

20.00 

Julyl 

1996 

48.00 

Julyl 

1996 

24.00 

Julyl 

1996 

34.00 

Julyl 

1996 

38.00 

Julyl 

1996 

23.00 

Julyl 

1996 

50.00 

Julyl 

1996 

51.00 

Julyl 

1996 

UJOO 

July  1 

1996 

47O0 

Julyl 

1990 

47.00 

Julyl 

1996 

34.00 

Julyl 

1996 

31.00 

July  1 

1996 

4600 

Jviyl 

1996 

35O0 

JUyl 

1996 

Tttte 


Stock  Number 


Price      Revision  Date 


•136-149 (869-028-00150-5) 

•150-189 (869-028-00151-3) 

•190-259 (869-028-00152-1) 

•260-299 (869-028-00153-0) 

•300-399 (869-028-00154-8) 

•400-424 (869-028-00155-6) 

•425-699 (869-028-00156-4) 

•700-789 (869-028-00157-2) 

•790-ErKJ (869-028-00158-7) 


35.00 
33.00 
22.00 
53.00 
28.00 
33.00 
3800 
33.00 
19O0 


41  Chapters: 

1, 1-1  to  1-10 13O0 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 _ 14O0 

7 ; : 6O0 

8 „ 450 

9 :. 13O0 

10-17  9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-lW  13.00 

1-100  (869-028-00159-9) 12.00 

101 (869-028-00160-2) 36.00 

102-200 (869-O28-00161-1) 17.00 

201-€nd  (869-028-00162-9) 17.00 

42  Parts: 

•1-399  (869-028-0016^7)  .. 

•400-429 (869-028-00164-5)  .. 

••430-€nd  „ (869-028-00165-3)  .. 


43  Parts: 

•  1-999  (869-028-00166-1) 

•1000-End (869-O28-00167-O) 

.- (869-02W)0168-8) 


45  Parts: 

•1-199 (869-028-00169-6) 

200^99 (869-028-00170-0) 

•500-1199  (869-028-00171-8) 

•120O-End (869-026-001 7J-1) 


32.00 
340) 
44.00 

30.00 
450) 


28.00 
14.00 
30.00 
26.00 


46  Parts: 

•1-40  .....(869-02&-00173-4) 26.00 

•41-69  (869-028-00174-2) 21.00 

•70-89  ....(869-028-00175-1) 11.00 


26.00 
15.00 
17.00 
22.00 
21.00 
13.00 

25.00 
21.00 
14.00 

33.ro 
30.ro 


•90-139 (869-028-roi76-9) 

•140-155 (869-028-00177-7) 

156-165 (869-026-roi79-l) 

•166-199 (869-028-roi79-3) 

•200-499 (869-028-00180-7) 

•500-Cnd (869-026-roi82-l) 

47  Parts: 

•0-19  (869-026-roi83-9) 

•20-39  (869-026-roi&4-7) 

•40-69  (869-026-00185-5) 

•70-79  (869-028-roi85-8) 

•80-€nd (869-026-roi87-1) 

48  Chapters: 

••1  (Ports  1-51) (869-02»-roi87-4) 45.ro 

•1  (Ports  52-99)  (869-026-00189-8) 24.M 

•2  (Paris  201-251) (869-028-roi89-l) 22O0 

•2  (Ports  252-299) (869-028-ro  190-4) 16O0 

•3-6 (869-026-roi92-8) 23.ro 

•7-14  (869-028-roi92-1) 29.ro 

15-28  {869-028-roi93-9) 38.ro 

•29-£nd  (869-028^)0194-7) 25.ro 

49  Parts: 

•1-99  (869-028-roi95-5) 32.ro 

100-177 „ (869-026-roi97-9) 34.ro 

i4.ro 
3o.ro 
4o.ro 
23.ro 

\bJOO 


Julyl 
Julyl 
Jufyl 
Julyl 
Julyl 
Julyl 
July  1 
Julyl 
Julyl 

JJuly  1 

JJuly  1 

JJuly  1 

JJuly  1 

JJuly  1 

JJuly  1 

JJuly  1 

3July  1 

3July  1 

3July  1 

JJuly  1 

Julyl 

Julyl 

July  I 

Julyl 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


31.ro       Oct.  1 


•186-199 (869-028^)0197-1  . 

200-399 (869-026-00199-5) 

400-999 (869^)26-00200-2) 

•1000-1199  (869-028-00200-5) 

•1200-€nd (869-028^)0201-3) 


Oct.  1 

*Oct.  1 

Oct.  1 

Oct.  1 

-Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
19M 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 

1996 

1996 
1995 
1996 
1995 

1996 
1996 
1996 
1996 
1996 
1995 
1996 
1996 
1995 

1995 
1995 
1995 
1996 
1995 

1996 
1995 
1996 
1996 
1995 
1996 
1996 
1996 

1996 
1995 
1996 
1995 
1995 
1996 
1996 


UMI 
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Vll 


•kMiOatc 

lyl 

1996 

lyi 

1996 

lyl 

1996 

lyl 

1996 

lyl 

1996 

lyl 

1996 

lyl 

,1996 

lyl 

,1996 

lyl 

,1996 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

,1984 

lyl 

1984 

lyl 

1984 

lyl 

,1996 

lyl 

,1996 

lyl 

1996 

lyl 

1996 

11 

,1996 

1. 1 

1996 

1. 1 

,1996 

1.1 

.1996 

1. 1 

1996 

1. 1 

,1996 

1. 1 

1996 

1. 1 

1995 

1. 1 

1996 

1. 1 

1995 

1. 1 

1996 

1. 1 

1996 

1. 1 

1996 

1.1 

1996 

1.1 

1996 

1. 1 

1995 

1. 1 

1996 

1. 1 

1996 

1.1 

1995 

11 

1995 

11 

1995 

1. 1 

1995 

1. 1 

1996 

1. 1 

1995 

1. 1 

1996 

1. 1 

1995 

1. 1 

1996 

1. 1 

1996 

1. 1 

1995 

1. 1 

1996 

f.  1 

1996 

1. 1 

1996 

1. 1 

1996 

1. 1 

1995 

11 

1996 

1. 1 

1995 

1. 1 

1995 

1. 1 

1996 

11 

1996 

Title  Stock  NumtMT 

50  Parts: 

1-199  (869-026-00205-7) 

•200-599 (869-02M)0204-5) 

•600-End (869-O26-00205-3) 

CFP  Index  and  Findings 
Aids (869-028^X)051" 


Price       RevisionDat* 


26.00 
22.00 
27.00 


Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 


»No  amendments  were  promulgaled  during  the  period  October  1,  1995  to 
September  30,  1996.  The  CFB  volume  issued  October  1.  1995  should  be  teforwd. 


7) 35.00       Jan.  1.  1996 


Complete  1997  CFR  set 951.00 

Microficrte  CFR  Edition: 

Subscription  (mailed  as  issued)  . 247.00 

Individual  copies I.OO 

Complete  set  (one-time  mailing) 264.00 

Complete  set  (One-time  mailing) 264.00 


1997 

1997 
1997 
1996 
1995 


'  Because  Title  3  is  an  annual  compilation,  this  volume  and  an  previous  volumes 
should  be  retoined  as  o  permanent  reference  source. 

'The  JUy  1,  1985  edition  of  32  CFR  Ports  1-189  contains  a  note  orty  for 
Parts  1-39  Inclusive.  For  the  fu«  text  of  the  Defense  Acquisition  Regulations 
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2000  Census  Advisory  Committee.  6168 


Education  Department 

RULES 

Special  education  and  rehabilitative  services: 
State  vocational  rehabilitation  services  program,  6308- 
6363 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Job  Training  Partnership  Act — 
Migrant  and  seasonal  farmworker  programs.  6272-6276 

Energy  Department 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Financial  assistance  programs — 
Global  climate  change  integrated  assessment  research 
program,  6230-6232 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 
Grand  Haven  Harbor,  MI;  long-term  dredged  material 
management,  6226-6227 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alaska,  6129-6132 
IHinois.  6126-6132 
PROPOSED  RULES 

Air  programs:  * 

Locomotives  and  locomotive  engines;  emission  standards. 
6366-6407 
Air  quality  implementatfon  plans;  approval  and 
promulgation;  various  States: 
Alaska,  6160 
Illinois,  6159 
Toxic  substances: 
Significant  new  uses —         » 
Alkenoic  acid,  trisubstituted-benzyl-disubstituted- 
phenyl  ester,  etc..  6160-6161 
NOTICES 

Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
New  Hampshire  et  al.,  6216-6217 

Executive  Office  of  the  President 

See  National  Drug  Control  Policy  Office 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  6246-6247 
Reporting  and  recordkeeping  requirements.  6247-6248 
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Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 

Dry  beans,  6099-6110 
PROPOSED  RULES 
Crop  insurance  regulations: 

Fresh  plums,  6134-6138 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Advertisement  of  membership.  6142-6147 
Practice  and  procedure: 
Deposit  shifting  from  Savings  Association  Insurance 

Fund  to  Bank  Insurance  Fund;  prevention,  6139- 

6142 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Hawaii,  6248 

Idaho,  6248 

North  Dakota,  6248 

Pennsylvania,  6248-6249 

Rhode  Island,  6249 

South  Dakota,  6249 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Florida  Power  k  Light  Co.  et  al.,  6237-6241 
Environmental  statements:  availability,  etc.: 

Algonquin  LNG,  Inc..  6241 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  6232 

Colorado  Interstate  Gas  Co..  6232-6233 

Florida  Gas  Transmission  Co..  6233 

Mississippi  River  Transmission  Corp.,  6233 

National  Fuel  Gas  Supply  Corp..  6233-6234 

Niobrara  Valley  Electric  Membership  Corp.,  6234 

Northern  Natural  Gas  Co..  6234-6235 

Pacificorp,  6235 

Southern  California  Gas  Co..  6235-6236 

Southern  Natural  Gas  Co..  6236 

Transwestem  Pipeline  Co..  6236 

Trunkline  LNG  Co..  6236 

Wyoming  Interstate  Co..  Ltd..  6237 


Highway  Administration 

PROPOSED  RULES 
Motor  carrier  safety  standards: 
Hours  of  service;  commercial  drivers  and  other  interested 
persons;  meetings,  6191-6163 

Federal  Maritime  Commission 

RULES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
p>assenger  vessels: 
Drug  traffickers  and  p>ossessors;  denial  of  Federal 
benefits,  6132 
NOTICES 

Freight  forwarder  licenses: 
Air  Sea  International  Forwarding.  Inc..  et  al.,  6249 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  6249 

Change  in  bank  control;  correction,  6249-6250 


Formations,  acquisitions,  and  mergers,  6250 
Permissible  nonbanking  activities,  6250 

Federal  Trade  Commission 

NOTICES 

Premerger  notification  waiting  periods;  early  terminations, 

6250-6255 
Prohibited  trade  practices: 
American  Cyanamid  Co.,  6255-6261 

Federal  Transit  Administratidh 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6300-6301 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
6264-6265 

Food  and  Drug  Administration 

NOTICES 

Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
DECTOMAX.  6263-6264 
DIFFERIN  Topical  Gel.  6262-6263 
MERREM  I. v..  6261-6262 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: - 
Voluntary  inspection  fee  increases  and  laboratory 
services  fee  reduction;  correction.  6111-6112 

Forest  Service 

NOTICES 

Meetings: 
California  Coast  Province  Advisory  Committee.  6167 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 

North  Dakota.  6167-6168 
Stockyards;  posting  and  deposting: 

Arizona  Livestock  Auction,  Inc.,  AZ,  et  al.,  6168 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  6241-6243 

Decisions  and  orders,  6243-6246 

Immigration  and  Naturdization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6270-6271 
Submission  for  0MB  review;  comment  request.  6271- 
6272 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 


UMI 
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NOTICES 

Committees;  establishment,  renewal,  tennination,  etc.: 
Glen  Canyon  Dam  Adaptive  Management  Work  Group, 
6264 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6303-6305 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration' 

NOTICES 

Antidumping: 
Color  picture  tubes  from — 

Japan,  6168-6171 
Stainless  steel  wire  rod  from — 

India,  6171-6173 
Tapered  roller  bearings  and  parts,  finished  and 
unfinished,  from — 
China,  6173-6215 
Applications,  hearings,  determinations,  etc.: 
Centers  for  Disease  Control  and  Prevention  et  al.,  6215 
Massachusetts  Institute  of  Technology  et  al.,  6215-6216 
University  of— 
Wyoming,  6216 

Judicial  Conference  of  the  United  States 

NOTICES 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 

Appellate  Procediue  Rules,  6270 

Bankruptcy  Procedure  Rules,  6269 

Civil  Procediue  Rules,  6270 

Criminal  Procedure  Rules,  6270 

Evidence  Rules,  6270 

Justice  Department 

See  Immigration  and  Naturalization  Service 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Mississippi,  6265 
Recreation  management  restrictions,  etc.: 

Owyhee  National  Wild  and  Scenic  River  Area,  OR;  fire 
and  boating  restrictions,  6265-6266 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  geological  and  geophysical 
explorations,  6149-6159 

National  Drug  Control  Policy  Office 

NOTICES 

Arizona  Proposition  200  and  California  Proposition  215; 

dangerous  drugs  availability;  Administration  response, 

6164-6166 
High  intensity  drug  trafficking  areas;  designations,  6166- 

6167 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Pollock,  6132-6133 
NOTICES 

Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs;  States  and 
territories — 
New  Hampshire  et  al.,  6216-6217 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Coimcil.  6217 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6266 
Concession  contract  negotiations: 

Lake  Roosevelt  National  Recreation  Area,  CA;  marina 
facilities  operation,  6266-6267 
Environmental  statements:  availability,  etc.: 

Manhattan  Sites,  NY,  6267 

Padre  Island  National  Seashore,  TX,  6267 
Meetings: 

Denali  National  Park  Subsistence  Resource  Commission, 
6267-6268 

Wrangell-St.  Elias  National  Park  Subsistence  Resource 
Commission,  6268 
National  Register  of  Historic  Places: 

Pending  nominations,  6268-6269 

Navy  Department 

NOTICES 

Base  realignment  and  closure: 
Surplus  Federal  property — 
Naval  Reserve  Center,  Perth  Amboy,  NJ,  6227-6228 
Environmental  statements;  availability,  etc.: 
Guam  and  Northern  Mariana  Islands;  military  training. 
6228-6229 
Meeting: 
Submarine  solid  waste  management,  6229 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
United  States  Enrichment  Corp. — 
Paducah  Gaseous  Diffusion  Plant,  KY,  6279-6280 
Portsmouth  Gaseous  Diffusion  Plant,  OH,  6278-6279 
Meetings;  Sunshine  Act,  6280-6281 
Memorandums  of  understanding: 
NRC  emergency  response  data  system  utilization — 
Vermont,  6281-6283 
Applications,  hearings,  determinations,  etc.: 
Tennessee  Valley  Authority.  6276-6278 

Occupational  Safety  and  Health  Administration 

RULES 

Occupational  injury  and  illness;  recording  and  reporting 
requirements,  6434-6442 

Patent  and  Trademarti  Office 

NOTICES 
Patents: 
Chemical  composition  species,  single  prior  art  reference: 
claims;  examination  guidelines,  6217-6224 
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Personnel  Management  Office 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request  (Editorial 
Note:  This  document,  published  at  62  FR  5863  in  the 
Federal  Register  of  February  7,  1997,  was  Mated 
under  the  wrong  agency  in  that  issue's  Table  of 
Contents.] 

Put>lic  HMlth  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6288-6289 

Self-regulatory  organizations;  proposed  rule  changes: 

MBS  Clearing  Corp.,  6289 

National  Association  of  Securities  Dealers,  Inc.,  6290- 
6291 
Applications,  hearing,  determinations,  etc.: 

John  Nuveen  &"Co.  Inc.  et  al.,  6283-6288 

Mitcham  Industries,  Inc.,  6288 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  investment  companies: 

Examination  fees,  6147-6149 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6291 
Disaster  loan  areas: 

California,  6291-6292 

Idaho. 6292 

Oregon,  6292 

Tennessee.  6292 

Washington,  6292-6293 
License  surrenders: 

First  Interstate  Equity  Corp.,  6293 

Social  Security  Administration 

RULES 

Social  security  benefits: 
Cycling  payments;  additional  days  throughout  month  on 
which  benefits  will  be  paid,  6114-6121 
Supplemental  security  income: 
Disability  determination  for  child  under  18  years  old, 
6408-6432 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Western  Fuels  Service  Corp  et  al.,  6301 

TrMtsportation  Department 

See  Federal  Highway  Administration 


See  Federal  Transit  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6293- 
6300 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6301-6303 

Treasury  Department 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

RULES 

Medical  benefits: 

Homeless  providers  grant  and  per  diem  program,  6121- 
6126 
NOTICES 
Meetings: 

Veterans  Readjustment  Advisory  Committee,  6305 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  6308-6363 

Part  III 

Environmental  Protection  Agency.  6366-6407 

Part  IV 

Social  Security  Administration,  6408-6432 

PartV 

Department  of  Labor,  Occupational  Safety  and  Health 
Administration,  6434-6442 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 

Vol.  62,  No.  28 

Tuesday.  February  11,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  arxJ  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMEFTT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Parts  433  and  457 

RIN0563-AB02 

Common  Crop  Insurance  Regulations, 
Dry  Bean  Crop  Insurance  Provisions; 
and  Dry  Bean  Crop  Insurance 
Regulations 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of  dry 
beans.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insiirance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  efiiect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  dry  bean  crop  insurance 
regulation  with  the  Common  Crop 
Insurance  PoUcy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  cxirrent  dry  bean  crop 
insurance  regulation  to  the  1996  and 
prior  crop  years. 

EFFECTIVE  DATE:  February  11. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh,  Program  Analyst, 
Research  and  Development,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  United  States 
Department  of  Agriculture,  9435  Holmes 
Road,  Kansas aty,MO 64131. 
telephone  (816]  926-7730. 

SUPPI.EMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  has  not 
been  reviewed  by  OMB. 


Paperwork  Reduction  Act  of  1995 

Following  pubhcation  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
OMB  under  OMB  control  number  0563- 
0003  through  September  30,  1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Refbnn  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  11  of  the  UKOIA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  1 261 2 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federafism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  effect  of 
this  regulation  on  small  entities  will  be 
no  greater  than  on  larger  entities.  Under 
the  current  regulations,  a  producer  is 
requ^d  to  complete  an  application  and 
an  acreage  report.  If  the  crop  is  damaged 
or  destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  insured  must  also  annually 
certify  to  the  previous  years  production 
if  adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to 
support  the  certified  information  for  at 
least  three  years.  This  regulation  does 
not  alter  those  requirements. 

The  amount  of  work  required  of  the 
insurance  companies  delivering  and 


servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  bom  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
FlexibiUty  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovenunental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  healUi,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  dupUcative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday,  November  26, 1996, 
FCIC  published  a  proposed  rule  in  the 
Federal  Register  at  61  FR  60049-60057 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  a  new 
section,  7  CFR  457.150,  Dry  Bean  Crop 
Provisions.  The  new  provisions  will  be 
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effective  for  the  1997  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  current 
provisions  for  insuring  dry  beans  found 
at  7  CFR  part  433  (Dry  Bean  Crop 
Insurance  Regulations).  FQC  also 
amends  7  CFR  part  433  to  limit  its  effect 
to  the  1996  and  prior  crop  years.  FQC 
will  later  publish  a  regulation  to  remove 
and  reserve  part  433. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments,  data,  and 
opinions.  A  total  of  80  comments  were 
received  from  the  crop  insurance 
industry  and  FQC.  The  comments 
received,  and  FQC's  responses,  are  as 
follows: 

Comment:  The  crop  insiuance 
industry  questioned  if  consideration 
had  ever  been  given  to  having  two  bean 
polices,  one  for  contract  seed  beans  and 
one  for  dry  beans.  It  would  oe  easier  for 
poUcyholders  to  have  crop  provisions 
that  address  only  the  kind  of  beans  they 
are  insuring. 

Response:  FQC  will  consider  this 
option  for  a  future  rule.  However,  there 
is  not  sufficient  time  to  divide  this 
policy  for  the  1997  crop  year.  Therefore, 
no  change  has  been  made. 

Comment:  The  crop  insurance 
industry  recommended  defining 
"properly  handled." 

Response:  The  requirements  for 
handling  seed  beans  are  contained  in 
the  seed  bean  processor  contract. 
Therefore,  it  would  be  difficult  for  FQC 
to  define  "properly  handled"  due  to  the 
diffiering  requirements  of  seed  bean 
companies.  However,  FQC  will  amend 
the  definition  of  "actual  value"  to 
clarify  that  production  must  be  handled 
in  accordance  with  requirements 
contained  in  the  seed  bean  processor 
contract. 

Comment:  The  crop  insurance 
industry  recommended  that  the 
definition  of  "Base  price"  be  amended 
to  exclude  any  bonus  offered  when  the 
germination  percentage  is  above  the 
minimum  required  by  the  seed  contract. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  The  crop  insurance 
industry  expressed  confusion  with  the 
definitions  of  "beans,"  "dry  beans,"  and 
"contract  seed  beans."  The  definition  of 
"contract  seed  beans."  is  also  covered 
by  the  "dry  beans"  definition  which 
makes  the  definition  of  "beans"  seem 
redundant  The  commenter  questions  if 
the  definition  for  "dry  beans"  needs  to 
include  the  intended  use  of  the 
production. 

Response:  Throughout  these 
provisions  the  term  "beans"  applies  to 
both  dry  beans  and  contract  seed  beans. 


The  term  "dry  beans"  includes  all 
classes  of  beans  included  in  The  United 
States  Standards  for  Beans.  The  term 
"contract  seed  beans"  distinguishes  dry 
beans  grown  under  a  contract  for  the 
specific  purpose  of  producing  seed  for 
a  subsequent  crop  year.  The  definition 
of  "dry  beans"  was  changed  to  exclude 
contract  seed  beans. 

Comment:  The  crop  insurance 
industry  agreed  that  the  definition  for 
"county"  should  be  deleted  in  these 
provisions  so  that  the  definition  in  the 
Basic  Provisions  will  be  effective.  The 
commenter  emphasized  that  if  these 
provisions  are  approved  for  the  1997 
crop  year,  these  changes  and  subsequent 
procedures  need  to  be  issued  soon 
enough  for  companies  to  provide 
training  to  their  agents,  rearrange  APH 
data  bases  for  units  that  previously 
included  land  in  another  coimty,  and  to 
allow  policyholders  to  decide  whether 
to  insiue  any  land  in  another  county  in 
which  they  have  an  interest. 

Response:  FQC  will  provide 
instructions  for  changing  the  data  bases 
for  units  that  previously  included  land 
in  another  county.  These  instructions 
will  be  made  available  at  the  time  the 
policy  is  released.  FQC  does  not 
anticipate  that  a  large  niunber  of 
producers  farm  in  more  than  one  county 
and,  therefore,  does  not  expect  a  large 
niunber  of  data  base  revisions  to  be 
necessary. 

Comment:  The  crop  insurance 
industry  was  concerned  with  the 
definition  of  "Good  farming  practices," 
which  makes  reference  to  "generally 
recognized  by  the  Cooperative 
Extension  Service."  The  commenters 
indicated  that  there  are  areas  or 
situations  where  good,  accepted  farming 
practices  may  not  necessarily  be 
recognized  by  the  Extension  Service. 

Response:  FQC  has  removed  the  word 
"generally"  fit>m  this  part  of  the 
definition.  However,  the  Cooperative 
State  Research,  Education,  and 
Extension  Service  recognizes  most 
farming  practices  that  are  considered 
acceptd)le  for  producing  beans.  The  use 
of  practices  not  recognized  as  acceptable 
by  the  Cooperative  State  Research, 
Education,  and  Extension  Service 
provides  no  standards  by  which  to 
measiu^  performance. 

Comment:  The  crop  instirance 
industry  recommended  adding  the 
words  "and  quahty"  after  the  word 
"quantity"  in  the  definition  of  "irrigated 
practice.' 

Response:  Water  quality  is  an 
important  issue.  However,  since  no 
standards  or  procedures  have  been 
developed  to  measure  water  quality  for 
insurance  purposes,  quality  cannot  be 


included  in  the  definition.  Therefore,  no 
change  has  been  made. 

Comment:  A  representative  of  FQC 
recommended  changing  the  second 
sentence  in  the  definition  of  "local 
market  price"  to  "Moisture  and  factors 
*  *  *"  and  delete  "such  as  moistiu^ 
content." 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  The  crop  insiuance 
industry  recommended  changing  the 
definition  of  "net  price"  to  read,  "The 
dollar  value  of  dry  bean  production 
received  or  that  could  have  been 
received  *  *  *" 

Response:  FQC  agrees  with  comment 
and  has  amended  the  definition 
accordingly. 

Comment:  One  comment  received 
&t>m  the  insiuance  industry 
recommended  changing  the  definition 
of  "pick"  to  consider  defects  based  on 
the  original  grade  of  the  beans. 

Response:  Dockage  does  not  include 
defects  to  the  beans  and,  therefore, 
should  not  be  included  in  any 
calculation  of  the  pick,  which  applies 
only  to  defects  of  die  beans.  Therefore, 
no  change  has  been  made. 

Comment:  The  crop  insiu'ance 
industry  recommended  adding  a  final 
sentence  to  the  definition  of  "prevented 
planting,"  which  would  require  the 
insured  to  have  past  history  of  the  bean 
type  which  the  insured  is  declaring  as 
being  prevented  from  being  planted. 

Response:  FQC  cannot  penalize  new 
producers  of  a  bean  type,  who  can  prove 
that  they  had  the  inputs  available  to 
plant  that  partioUar  bean  type,  by 
denying  them  prevented  planting 
coverage.  Therefore,  no  change  has  been 
made. 

Comment:  A  representative  of  FQC 
recommended  replacing  the  reference  to 
"Special  Provisions"  in  the  definition  of 
"Production  guarantee  (per  acre)"  with 
"Actuarial  Table,"  since  the  adjustment 
factors  are  in  the  Actuarial  Table  and 
not  the  Special  Provisions. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
definition  accordingly. 

Comment:  The  crop  insiu'ance 
industry  questioned  if  the  term 
"production  guarantee"  applies  only  to 
dry  beans  and  if  the  term  "amount  of 
insurance"  is  used  only  for  contract 
seed  beans.  If  so,  it  would  be  helpful  to 
identify  dry  beans  in  the  definition  of 
"production  guarantee"  and  include  a 
definition  for  "amount  of  insurance"  for 
contract  seed  beans. 

Response:  The  term  "production 
guarantee"  applies  to  both  dry  beans 
and  contract  seed  beans.  The  amount  of 
insurance  for  contract  seed  beans  is 
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obtained  by  using  tbe  production 
guarantee  per  acre  for  each  contract  seed 
bean  variety  in  the  unit,  as  provided  in 
section  3(b)  of  these  provisions. 
Therefore,  no  change  has  been  made. 

Comment:  The  crop  insurance 
industry  reconunended  changing  the 
definition  of  "Replanting."  The 
conunenter  indicated  that  the  wording 
"•  *  •  replace  the  bean  seed  and  then 
replacing  the  bean  seed  *  *  •"  is 
confusing  and  awkward. 

Response:  FCIC  agrees  with  the 
comment  and  will  clarify  the  definition 
accordingly.  Comment:  The  crop 
insurance  industry  and  a  representative 
of  FQC  indicated  that  the  definition  of 
"Seed  company"  should  not  limit  the 
seed  company  to  only  being  a 
corooration. 

Response:  FCIC  agrees  with  the 
comments  and  has  amended  the 
definition. 

Comment:  The  crop  insurance 
industry  questioned  if  the  term  "type" 
applies  only  to  dry  edible  beans.  If  so, 
the  definition  should  be  clarified. 

Response:  For  the  purpose  of 
establishing  insurability  of  the  crop, 
FQC's  Special  Provisions  identify 
classes  of  all  beans  as  types.  Contract 
seed  beans  are  a  specific  type  under  a 
seed  bean  processor  contract. 

Comment:  The  crop  insurance 
industry  recommended  clarifying  the 
language  of  section  2(a)  of  the  proposed 
rule  by  substituting  language  similar  to 
that  contained  in  section  2(a)  of  the 
Sugar  Beet  Crop  Provisions.  The 
wording  of  this  section  would  be 
"Unless  limited  by  the  Special 
Provisions,  a  unit  (basic  unit)  as  defined 
in  section  1  (Definitions)  of  the  Basic 
Provisions  (§  457.8),  may  be  divided 


Response:  FCIC  agrees  with  the 
comment  and  has  amended  section  2(a) 
of  the  proposed  rule  to  indicate  that  a 
imit  as  defined  in  the  Basic  Provisions 
is  a  basic  unit. 

Comment:  A  comment  from  the  crop 
insurance  industry  asked  the  following: 
(1)  Are  optional  units  available  by  type 
or  variety  for  contract  seed  beans;  (2)  if 
an  insiu«d  has  a  processor  contract  for 
one  seed  variety  and  another  processor 
contract  for  another  seed  variety,  would 
each  variety  be  eli^le  for  a  separate 
unit;  and  (3)  if  the  contract  specifies  an 
amoimt  of  production  rather  than  the 
number  of  acres,  are  optional  units 
available? 

Response:  Optional  units  are  only 
available  for  contract  seed  beans  if  the 
contract  specifies  a  ninnber  of  acres 
under  contract  and  all  acreage  imder  the 
seed  bean  processor  contract  will  be 
included  in  the  optional  unit.  There  are 
no  separate  optional  units  by  type  for 


contract  seed  beans.  Optional  units  are 
not  available  for  contract  seed  beans  if 
the  seed  bean  processor  contract 
specifies  an  amount  of  production. 
Section  2  has  been  amended  to  clarify 
the  available  optional  units  for  contract 
seed  beans. 

Comment:  The  crop  insurance 
industry  recommended  that  section  2(c) 
of  the  proposed  rule  be  clarified  to 
indicate  that  it  affects  only  optional 
imits  by  section  and  irrigated  or  non- 
irrigated  practices  and  does  not 
authorize  separate  optional  units  for 
different  types  of  seed  beans. 

Response:  Types  of  contract  seed 
beans  do  not  qualify  for  optional  units. 
Optional  units  by  type,  section,  or 
irrigation  practice  are  available  for 
contract  seed  beans  if  the  seed  bean 
processor  contract  specifies  the  niunber 
of  acres  imder  contract.  The  provisions 
in  section  2  have  been  amended 
accordingly. 

Comment:  Representatives  of  FQC 
questioned  the  need  for  the  provisions 
contained  in  section  2(c)  of  the 
proposed  rule,  since  the  definitions  of 
"base  price,"  "contract  seed  beans,"  and 
"seed  bean  processor  contract,"  specify 
that  acreage  is  not  eligible  to  be  insured 
as  seed  b^ns  if  the  total  production  is 
not  contracted.  The  commenter 
reconunended  deleting  section  2(c)  of 
the  proposed  rule. 

Response:  Section  2(c)  of  the 
proposed  rule  is  necessary  to  protect  the 
integrity  of  the  program.  The  insiued 
production  is  determined  based  on  the 
number  of  acres  imder  contract.  If  FQC 
allows  optional  units  when  the  contract 
only  specifies  an  amount  of  production, 
this  amount  of  production  is  prorated 
over  the  optional  units  to  determine  the 
per  unit  amoimt  of  insurance.  If  the 
value  of  the  production  from  any  unit  is 
less  than  the  amount  of  insurance  for 
that  unit,  an  indemnity  is  paid,  even 
though  the  insured  may  have  fulfilled 
all  obligations  under  the  contract  from 
production  in  other  units.  This  will 
result  in  FCIC  insuring  amounts  in 
excess  of  that  under  contract,  which 
would  adversely  affect  the  actuarial 
soundness  of  the  program. 

Comment:  The  crop  insurance 
industry  and  a  representative  of  FCIC 
recommended  clarifying  the  last 
sentence  of  section  2(d)  of  the  proposed 
rule.  The  commenter  believes  that  the 
current  wording  may  lead  the  insured  to 
believe  that  premium  may  be  refunded 
any  time  optional  units  are  combined. 
Premium  is  refunded  when  there  are  no 
optional  units  within  a  basic  unit.  One 
of  the  comments  recommended 
changing  the  provisions  to  read  as 
follows:  "If  failure  to  comply  with  the 
provisions  is  determined  to  be 


inadvertent  and  if  all  of  the  optional 
units  within  a  basic  unit  are  combined, 
that  portion  of  the  premium  paid  for  the 
purpose  of  electing  optional  units  will 
be  refunded  to  you." 

Response:  FuC  agrees  with  the 
comment  and  has  amended  the 
provision  in  redesignated  section  2(e). 
Comment:  A  representative  of  FQC 
recommended  clarifying  the  language  in 
section  2(e]  of  the  proposed  rule  to 
indicate  that  optional  units  not  planted 
in  the  current  crop  year  need  not  be 
identified  on  the  acreage  report. 

Response:  FQC  has  clarified  this 
provision  in  redesignated  section  2(f)  to 
indicate  that  only  those  optional  units 
established  for  the  specific  crop  year 
need  be  identified  on  the  acreage  report. 

Comment:  The  insurance  inoustry 
indicated  that  provisions  in  section 
2(f)(4)(i)  of  the  proposed  rule  authorize 
optional  units  by  type  for  dry  beans. 
The  commenter  questioned  if  optional 
units  by  bean  typie  are  available  for 
contract  seed  beans,  since  the  definition 
of  "bean"  suggests  it  applies  to  all  types 
of  dry  beans.  This  language  needs  to  be 
more  clearly  distinguished.  The 
commenter  recommended  that  contract 
seed  beans  and  other  dry  beans  should 
be  handled  as  separate  basic  units  since 
procedures  will  be  more  complicated 
under  these  provisions.  Productirai  of 
one  type  would  count  against  the 
guarantee  of  another  type  if  insured  as 
one  basic  unit,  which  creates 
difficulties.  The  commenter  also 
questioned  if  the  premium  rates  are 
being  adjusted  to  reflect  the  change  from 
basic  to  optional  units  by  type  (will  the 
premium  rates  be  10-11  percent  higher 
than  last  year's  premium  rates)? 
PoUcy holders  must  be  provided  the 
necessary  information  and  advance  time 
to  decide  how  to  accommodate  the  extra 
costs  and  requirements  involved. 

Response:  Optional  units  by  type  are 
only  applicable  to  dry  beans  and  the 
provision  has  been  amended  for 
clarification.  Contract  seed  beans 
qualify  as  a  basic  unit.  If  the 
policyholder  elects  to  obtain  optional 
units,  the  premium  rates  will  be 
adjusted  to  reflect  any  additional  risk  of 
loss.  Any  changes  in  the  insurance 
coverage,  including  premium  rates,  will 
be  available  on  or  before  the  contract 
change  date.  This  should  provide  the 
policyholder  with  ample  time  to  make 
their  business  decisions.  The  provisions 
in  section  2  have  been  amended 
accordingly. 

Comment:  The  crop  insurance 
industry  and  a  representative  of  FCIC 
questioned  if  the  language  in  section 
2(f)(4)(ii)  of  the  proposed  rule  should  be 
amended  to  read  "In  addition  to,  or 
instead  of*  *  *"  or  if  that  phrase 
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should  be  omitted  since  the  possibility 
of  "besides  or  instead"  is  covered  by  the 
statement  in  section  2(f)(4)  of  the 
proposed  rule  that  "one  or  more"  of 
these  criteria  must  be  met  for  each 
optional  unit. 

Response:  FQC  agrees  that  the  phrase 
"In  addition  to,  or  instead  of  should  be 
incorporated  into  the  first  sentence  of 
redesignated  section  2(g)(4)(ii),  and  has 
modified  this  provision  accordingly. 

Comment:  llie  crop  insurance 
industry  had  the  following  comments 
regarding  the  provisions  in  section  3(a). 
The  provisions  allow  different  price 
election  percentages  by  dry  bean  type, 
which  is  not  consistent  with  other  crop 
provisions  unless  each  type  is  treated  as 
a  separate  crop.  Based  on  the  provisions 
of  section  3(a),  one  comment  questioned 
the  change  that  no  longer  allows  dry 
bean  basic  units  by  type.  The  comment 
indicated  that  if  different  price  election 
percentages  are  allowed,  each  type 
should  continue  to  be  a  separate  basic 
unit.  One  of  the  comments  questioned  if 
othw  crops  will  be  changed  to  permit 
different  price  percentages  within  the 
same  basic  unit  and  how  the  computer 
edits  will  handle  these  situations. 

Response:  Producers  can  elect 
optional  imits  for  different  types  of  dry 
beans.  However,  in  those  cases  where 
multiple  types  are  in  a  single  unit,  FQC 
has  provided  producers  the  flexibility  to 
select  a  diffierent  percentage  of  the 
maximum  price  election  for  each  type. 
The  costs  to  produce  different  types  of 
dry  beans  can  vary  considerably  as  can 
the  economic  significance  of  each  to  the 
producer.  It  may  be  necessary  for  some 
insurance  providers  to  reprogram 
computer  systems  to  allow  this  variation 
in  price  election  percentages. 

Ck>mment:  The  crop  insurance 
industry  questioned  the  new 
requirement  that  the  producer  submit  a 
copy  of  the  seed  bean  processor  contract 
at  acreage  reporting  time.  What  would 
happen  if  an  acreage  report  is  received 
without  a  copy  of  the  processor 
contract?  This  requirement  could  lead  to 
policyholders  waiting  until  acreage 
reporting  time  to  decide  if  they  want  to 
insiire  the  crop  as  contract  seeid  beans. 

Response:  PdC  has  always  required 
the  seed  bean  processor  contract  to  be 
executed  on  or  before  the  acreage 
reporting  date.  Now,  FQC  requires  the 
insiired  to  submit  a  copy  of  the  contract 
no  later  than  that  date  in  order  to  ensure 
that  such  contract  exists,  prior  to  any 
likely  loss.  Thus,  there  is  no  greater 
effect  upon  the  producer's  decision  as  to 
how  to  insure  the  beans.  If  a  copy  of  the 
contract  is  not  provided  at  the  time 
acreage  is  reported,  the  beans  may  be 
insiuvble  as  dry  beans,  but  not  as 
contract  seed  beans. 


Comment:  The  crop  insurance 
industry  questioned  the  language  of 
section  7(a)(2)(i),  which  references  dry 
beans.  The  commenter  explained  that 
the  definition  of  "dry  beans"  seems  to 
include  both  dry  edible  beans  and 
contract  seed  beans  instead  of 
distinguishing  between  the  two. 

Response:  Contract  seed  beans  are 
defined  separately  from  dry  beans  so 
that  they  may  be  identified  and  treated 
differently  in  several  sections  of  the 
policy,  including  price  election 
determination,  unit  division,  insured 
crop,  and  loss  calculations.  FCIC  agrees 
that  some  contract  seed  beans  would 
qualify  under  the  definition  of  dry 
beans.  Therefore,  FQC  has  amended  the 
definition  of  dry  beans  to  exclude 
contract  seed  beans. 

Comment:  A  representative  of  FQC 
stated  that  section  7(a)(3)  of  the 
proposed  rule  is  not  necessary  because 
section  8(b)(4)  of  the  Basic  Provisions 
states  that  we  do  not  insiue  volunteer 
crops. 

Response:  FQC  agrees  and  has 
deleted  this  provision  and  renumbered 
the  remaining  provisions. 

Comment;  Tne  crop  insurance 
industry  questioned  the  reference  to 
other  "types  of  beans"  in  section  7(c) 
and  whether  it  applies  only  to  dry 
edible  beans  or  if  it  also  applies  to 
contract  seed  beans. 

Response:  The  reference  to  other 
"types  of  beans"  in  section  7(c)  applies 
to  classes  of  dry  beans  not  listed  as  a 
type  of  dry  beans  in  the  Special 
Provisions.  Section  7(c)  has  been 
amended  to  specify  "dry  beans." 

Cbnunent.*  The  crop  insurance 
industry  recommended  putting  a  period 
at  the  end  of  section  8(a)  and  deleting 
the  word  "or."  As  written,  this 
provisions  could  be  misunderstood  to    . 
mean  that  as  long  as  the  rotation 
requirements  are  met,  the  insured 
would  not  have  to  replant  even  if 
practical,  or  vice  versa.  Presumably, 
each  of  the  statements  in  section  8  (a) 
and  (b)  stand  alone. 

Response:  The  use  of  "or"  has  the 
effect  of  making  these  stand  alone 
requirements  as  written,  if  the  insured 
fails  to  comply  with  either  requirement, 
the  acreage  would  be  uninsurable. 
Therefore,  no  change  will  be  made. 

Comment:  The  crop  insurance 
industry  asked  the  following  questions: 
(1)  Whether  dry  bean  acreage  that  is 
replanted  to  another  bean  type  wotdd  be 
insiued  as  a  separate  optional  unit,  and 
if  so,  would  there  be  an  additional 
premium  charged;  (2)  how  the  actual 
production  history  (APH)  yield  for  the 
following  year  would  be  affiected;  and 
(3)  whether  the  guarantee  will  be  based 
on  the  type  of  dry  bean  ori^ally 


planted  or  the  type  of  dry  bean  that  was 
replanted.  They  also  had  the  following 
recommendations:  (1)  keep  the  original 
guarantee  for  acreage  that  is  replanted  to 
another  bean  type:  (2)  that  no  additional 
premium  be  charged  for  the  new 
optional  unit;  (3)  that  the  APH  form  be 
updated  based  on  the  replanted  type; 
and  (4)  by  adding  a  sentence  stating  "If 
the  crop  is  replanted,  the  price  of  the 
replanted  type  will  determine  your 
price  election." 

Response:  The  guarantee  and 
premium  must  be  based  on  the  actual 
production  capability  and  risks 
associated  with  the  tjrpe  planted  and 
produced  to  maintain  the  actuarial 
soundness  of  the  program.  Optional  imit 
division  will  be  available  for  the 
replanted  type  in  accordance  vdth  the 
provisions  of  section  2.  Production  frt)m 
the  replanted  acreage  will  be  used  to 
update  APH  records  for  the  type 
replanted.  The  original  planted  type 
will  not  be  included  in  the  APH  data 
base  for  that  particular  year.  Section 
11(d)  has  been  added  to  specify  that  the 
guarantee  and  premium  amoimt  for  the 
replanted  acreage  will  be  based  on  the 
replanted  type  when  acreage  is 
replanted  to  a  different  insurable  type. 
No  premium  will  be  due  for  the  original 
type  when  acreage  is  replanted  to  a 
different  type. 

Comment:  The  crop  insurance 
industry  questioned  if  replanting 
payments  iare  available  for  contract  seed 
bean  varieties. 

Response:  Provisions  in  section  11 
allow  a  replanting  pa)rment  for  "the 
bean  crop"  which  includes  both  dry 
beans  and  contract  seed  beans. 

Comment:  The  crop  insurance 
industry  indicated  that  language  in 
section  13(b)  is  not  as  clear  as  in  other 
crop  provisions.  The  comment 
recommended  that  the  provisions  start 
as  13(b)(1)  "For  each  dry  bean  type:" 
followed  by  sub-items  for  the  , 
calculations  in  (l}-(3);  then  section 
13(b)(2)  woiild  be  "For  each  contract 
seed  bean  variety:"  etc. 

Response:  The  provisions  were 
vnitten  in  this  format  to  demonstrate 
how  to  settle  a  claim  when  both  dry 
beans  and  contract  seed  beans  are 
insured  in  one  unit.  If  a  imit  contains 
only  contract  seed  beans  or  only  dry 
beans  the  provisions  that  pertain  to  the 
kinds  of  betins  that  are  not  in  the  unit 
are  disregarded.  Therefore,  no  change 
has  been  made. 

Comment:  The  crop  instuance 
industry  recommended  revising  section 
13(c)(l)(i)  to  read  "Multiply  the  actual 
value  received,  actual  value  at  time  of 
adjustment,  or  base  price  per  pound, 
whichever  is  greater,  by  the  price  ' 
election  percentage  you  selected;  and" 
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Response:  Adding  the  suggested 
language  would  be  redundant  with  the 
lai^uage  contained  in  the  definition  of 
"actual  value."  In  addition,  not  all 
insurance  providers  require  that  the 
insured  select  a  percentage.  Therefore, 
no  change  has  been  made. 

Conunent:  The  crop  insurance 
industry  recommended  adding  the  word 
"harvestable"  to  section  13(d)(1)  so  that 
it  would  read,  "All  appraised 
harvestable  production  as  follows:" 

Response:  When  making  an  appraisal, 
the  loss  adjuster  considers  whether  the 
crop  can  be  harvested.  Therefore,  no 
change  has  been  made. 

Comment:  The  crop  insurance 
industry  recommended  clarifying 
section  13(d)(l)(i)(D).  It  is  not  necessary 
to  use  the  word  "acceptable"  twice  in 
this  section. 

Response:  FQC  agrees  with  the 
comments  and  has  amended  the 
provision  accordingly. 

Comment:  The  crop  insurance 
industry  questioned  whether  the 
refsrence  in  section  13(d)(l)(iii),  to  "dry 
beans"  excludes  contract  seed  beans. 

Response:  The  provisions  allow 
adjustment  for  qiiality  deficiencies  and 
excess  moisture  for  mature  unharvested 
dry  beans  only. 

Comment:  The  crop  insiuance 
industry  recommended  that  section 
13(d)(l)(iv)  be  revised  as  follovtrs:  (1) 
Add  the  phrase  "harvestable  beans"  to 
section  13(d)(l)(iv)(A)  which  would 
make  the  section  read:"*  *  *  (The  • 
amoimt  of  production  to  count  fcv  such 
acreage  will  be  based  on  the  harvested 
production  or  appraisals  of  harvestable 
beans  from  the  samples  at  the  time 
harvest  should  have  occurred  *  •  •"  (2) 
Add  the  phrase  "of  harvestable  beans" 
to  section  13(d)(l)(iv)(B),  which  would 
make  this  section  read:  "If  you  elect  to 
continue  to  care  for  the  crop,  the 
amotmt  of  production  to  count  for  the 
acreage  will  be  the  harvested 
production,  or  our  reappraisal  of 
harvestable  beans  if  additional  damage 
occurs  and  the  crop  is  not  harvested; 
and"  The  comment  also  questioned  the 
advisability  of  "leaving  representative 
samples"  when  agreement  on  the 
appraised  amount  of  production  can  not 
be  reached.  The  commenter 
recommended  the  use  of  Arbitration 
(section  17  of  the  Basic  Provisions)  as 
the  preferable  process  when  agreemrait 
on  the  appraised  amoimt  of  production 
can  not  be  reached. 

Response:  The  ability  to  harvest  the 
crop  is  considered  when  making 
appraisals  of  the  crop.  Representative 
samples  are  the  most  accurate  method 
available  to  determine  an  accurate 
representation  of  production  when  the 
parties  disagree  on  the  amount  of 


appraised  production  and  it  allows  the 
insured  to  put  most  of  the  acreage  to 
another  use.  If  it  is  not  practical  to  leave 
representative  samples  the  insurance 
provider  does  not  have  to  require  such 
samples  be  left.  Therefore,  no  change 
has  been  made. 

Comment:  The  crop  insiuance 
industry  recommended  changing  the 
order  of  the  last  two  sentences  of  section 
13(e)  so  the  exclusion  of  these 
adjustments  for  contract  seed  beans 
does  not  interrupt  the  information  that 
applies  to  dry  edible  beans. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provision  accordingly. 

Comment:  A  representative  of  FQC 
recommended  deleting  any  reduction  in 
the  amount  of  production  to  count  due 
to  "pick"  since  it  is  not  a  term  used  in 
"The  United  States  Standards  for 
Beans"  upon  which  quality  adjustment 
is  based.  The  reason  for  an  excessive 
amoimt  of  "pick"  in  the  beans  (other 
than  damage)  is  generally  due  to 
farming  or  cultural  practices.  "Pick"  is 
normally  controllable  by  the  producer. 
"Pick"  charts  are  never  the  same  two 
years  in  a  row  and  different  charts  are 
used  each  year  by  different  bean  dealers. 
"Pick"  is  driven  by  the  market  and 
supply  and  demand,  depending  on  the 
size  of  the  crop  in  a  given  area.  The 
commenter  further  stated  that  numeroub 
studies  have  been  made  on  whether 
"pick"  should  be  used  as  a  reduction  of 
production  to  count,  and  each  time  it 
has  been  determined  that  it  is  not 
feasible. 

Response:  "Pick"  ciurently  is  used  for 
quality  adjustment  procedures  in  certain 
areas  and  has  been  found  to  be  an 
acceptable  method  to  establish  quality. 
It  is  defined  in  the  rule.  Therefore,  no 
change  has  been  made. 

Comment:  The  crop  insurance 
industry  recommended  adding  the 
phrase:  "and  the  beans  are  to  be  sold  at 
time  of  adjustment  or  sold  based  on  the 
original  grade;"  at  the  end  of  both 
sections  13(e)(2)  (i)  and  (ii). 

Response:  Neither  FQC  nor  the 
insurance  provider  can  require  the 
insiued  to  sell  the  production  at  the 
time  of  adjustment  as  a  condition  of 
obtaining  quality  adjustment.  Quality 
adjustments  are  applied  at  the  time  of 
loss  adjustment.  Any  further  damage, 
whether  the  crop  is  sold  or  not.  is  not 
covered.  Therefore,  no  change  has  been 
made. 

Comment;  The  crop  insurance 
industry  questioned  if  it  was  necessary 
to  say  both  "damaged"  and  "badly 
damaged"  in  section  13(e)(2)(ii).  The 
commenter  recommended  just  the  term 
"damage"  should  suffice. 


Response:  The  provisions  are 
consistent  with  different  degrees  of 
damage  defined  in  "Tlie  United  States 
Standards  for  Beans."  Therefore,  no 
change  has  been  made. 

Comment:  The  crop  insurance 
industry  stated  that  dry  beans  are  rarely 
stored  in  most  states.  The  adjuster 
would  be  required  to  obtain  a  sample  of 
the  beans  prior  to  or  during  harvest. 
Most  samples  of  beans  are  provided  by 
the  facility  storing  or  pim±asing  the 
beans.  It  is  therefore  unlikely  that  they 
are  a  "disinterested  third  party,"  as 
stated  in  section  13(e)(3)(iii).  The 
commenter  recommended  that  the 
language  be  revised  to  include  the 
"place  of  storage  or  sale  if  the  company 
feels  the  sample  is  consistent  with  the 
quaUty  of  beans  in  the  surrounding 
area." 

Response:  All  samples  must  be 
obtained  by  disinterested  third  parties 
to  assure  that  such  samples  are 
genuinely  representative  of  the  total 

g reduction.  If  the  insurance  provider 
elieves  the  samples  were  not  obtained 
in  this  manner,  or  that  they  are  not 
representative,  they  should  not  accept 
the  results.  Therefore,  no  change  has 
been  made. 

Comment:  The  crop  insurance 
industry  recommended  adding  the 
phrase  "based  on  the  applicable  grade 
or  pick  which  the  production  is  to  be 
sold  or  sold  at  time  of  adjustment;"  at 
the  end  of  section  13(e)(4)(i). 

Response:  As  stated  above,  the 
insurance  provider  cannot  require  the 
sale  of  the  production  at  the  time  of  loss 
adjustment  or  at  any  other  time.  The 
amount  of  loss,  including  any  quality 
adjustments,  are  made  at  the  time  of  loss 
adjustment  and  any  subsequent  damage 
is  not  covered,  so  the  time  of  sale 
shoidd  not  affect  this  determination. 
Therefore,  no  change  has  been  made. 

Comment:  The  crop  insiuance 
industry  stated  that  conversion  facton 
adopted  for  several  crops  have  provided 
the  industry  with  consistent  quality 
adjustment,  generally  unaffected  by  the 
marketplace,  and  questions  whether 
FQC  intends  to  establish  conversion 
charts  for  all  states  in  which  dry  beans 
are  insurable. 

Response:  FQC  agrees  that  studies 
should  be  made  to  determine  if  similar 
conversion  charts  for  dry  beans  can  be 
developed.  Until  this  can  be  further 
analyzed,  no  change  will  be  made. 

Comment:  The  crop  insurance 
industry:  (1)  Recommended  adding 
"based  on  the  applicable  grade  or  pick 
for  the  production  which  you  will 
receive  *  *  *  "  at  the  end  of  the  first 
sentence  and  after  the  word 
"production"  in  the  second  sentence  of 
section  13(e)(4)(ii)(A);  and  (2) 
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questioned  whether  the  current  year's 
maximum  price  election  for  the  type 
should  be  used  when  a  processor 
refuses  to  quote  a  No.  2  price. 

Response:  The  price  snould  be 
determined  based  on  the  quality  and 
quantity  of  the  production  as  it  was 
originally  delivered  and  the  provisions 
clearly  indicate  that  the  value  of  the 
damaged  production  is  used  in  this 
calculation.  Therefore,  the 
recommended  change  has  not  been 
made.  Further,  the  oiiient  year's 
maximum  price  election  is  used  only 
when  a  local  market  price  is  not 
available.  A  local  market  price  may  be 
established  using  price  quotes  from 
usual  marketing  outlets  in  the  area. 
Refusal  of  one  processor  to  quote  a  price 
does  not  automatically  mean  a  local 
market  price  is  not  available. 

Comment:  One  comment  received 
from  the  crop  insurance  industry 
recommended  adding  "(to  include 
trading  tare  for  grade  to  obtain  a  higher 
grade  and  price],"  after  the  word 
"processing"  in  section 
13(e){4){ii)(A)(3). 

Response:  FQC  agrees  with  the  i 

comment  and  has  amended  the 
provisions  accordingly. 

Comment:  The  crop  insurance 
industry  recommended  that  late  and 
prevented  planting  coverage  should  not 
be  provided  on  crops  grown  under 
contract  with  a  processor.  The  processor 
drtermines  what  the  producer  does  if 
the  insiued  crop  is  not  planted  during 
the  normal  planting  period. 

Response:  The  inclusion  of  late  and 
prevented  planting  is  appropriate  for 
contract  seed  beans.  As  the  comment 
indicates,  the  processor  may  or  may  not 
allow  planting  within  the  late  planting 
period.  Congress  has  determined  that 
marketing  windows  should  be  a  factor 
in  determining  whether  a  crop  has  been 
prevented  from  planting.  The  contracted 
planting  pwriod,  and  intended  harvest 
period,  is  considered  as  a  marketing 
window.  However,  if  planting  is 
allowed  under  the  contract,  and  the 
crop  can  reach  maturity,  coverage 
should  be  provided.  Therefore,  no 
change  has  been  made. 

Comment:  The  crop  insurance 
industry  recommended  adding  the 
phrase  "to  a  type  for  which  you  have 
history"  after  the  word  "planted"  in 
section  14(c)(1). 

Response:  Changing  the  provision  to 
require  past  history  of  the  bean  type 
would  prevent  a  new  producer  from 
obtaining  late  planting  coverage  or 
diversifying  their  production.  To  protect 
the  integrity  of  the  program,  the 
insurance  provider  should  require  the 
producer  to  prove  that  the  producer  had 
the  inputs  available  to  plant  the  new 


bean  type.  Therefore,  no  change  has 
been  made. 

Comment:  The  crop  insurance 
industry  recommended  adding  the 
phrase  "type  for  which  you  have 
history"  after  the  words  "insured  crop" 
id  the  second  and  last  sentences  of 
section  14(d)(l)(ii)  and  at  the  end  of  the 
first  sentence  of  section  14(d)(l)(iii)(B). 

Response:  Changing  the  provision  as 
suggested  would  prevent  a  new 
producer  from  having  late  or  prevented 
planting  coverage  or  diversifying  their 
production.  Therefore,  no  changes  has 
been  made. 

Comment:  The  crop  insurance 
industry  and  a  representative  of  FQC 
recommended  eliminating  late  and 
prevented  planting  provisions  that 
reference  participating  in  a  USDA 
iprogram  that  limits  acreage  planted, 
compliance  with  conservation  plans, 
and  base  acreage.  These  do  not  apply. 

Response:  FCIC  agrees  that  acreage 
limiting  programs  and  base  acreage  do 
not  apply  to  dry  beans  and  has  amended 
the  appropriate  provisions.  However, 
conservation  plans  may  allow  the 
insurance  provider  to  verify  an  intent  to 
produce  or  not  produce  the  crop. 
Therefore,  provisions  regarding  the  use 
of  conservation  plans  have  not  been 
changed. 

Comment:  The  crop  insurance 
industry  and  a  representative  of  FQC 
asked  whether  the  prevented  planting 
coverage  available  when  a  substitute 
crop  is  planted  will  be  dropped,  or  at 
least  revised,  for  all  affected  crops  for 
the  1997  crop  year,  and  whether  it  is 
possible  to  remove  (or  revise) 
redesignated  sections  14(d)(l)(iii)(B) 
and  14(d)(2)(iii)(B). 

Response:  The  provisions  that  allow  a 
prevented  planting  guarantee  when  a 
substitute  crop  is  planted  are  under 
review  for  all  affected  crops  for  the  1998 
crop  year.  Any  changes  will  be  made  in 
a  separate  rule  for  all  affiected  crop 
provisions.  No  change  will  be  made  in 
these  provisions  to  maintain 
consistency  with  prevented  planting 
provisions  for  other  crops. 

Comment:  The  crop  insurance 
industry  questioned  if  the  provisions  in 
section  14(d)(4)(ii)  apply  to  dry  beans 
only  since  "dry  beans"  are  referenced, 
or  if  this  carryover  prevented  planting 
coverage  would  be  different  for  contract 
seed  beans  due  to  the  requirement  that 
they  are  to  be  grown  under  a  contract 
with  a  processor. 

Response:  The  Federal  Crop  Insurance 
Act  requires  the  insiuance  period  for 
prevented  planting  to  begin  on  the  sales 
closing  date  for  the  previous  crop  year 
if  coverage  has  been  continuous. 
Therefore,  this  "tail  coverage"  would 
apply  if  any  beans,  including  contract 


seed  beans,  were  insured  previously. 
This  provision  has  been  clarified  by 
replacing  the  term  "dry  beans"  with  the 
term  "beans." 

Comment:  The  crop  insiurance 
industry  recommended  limiting  the 
number  of  contract  seed  be  n  acres 
eligible  for  prevented  planting  to  the 
number  of  acres  that  are  under  the 
processor  contract  for  the  crop  year. 

Response:  FQC  agrees  with  the 
comment  and  has  amended  the 
provisions  in  section  14(d)(5)(ivi(A)  to 
limit  the  nimiber  of  acres  eligible  for 
prevented  planting  to  those  specified  in 
the  seed  bean  processor  contract  or  the 
number  needed  to  produce  the 
contracted  production  based  on  the 
APH  yield  for  the  acreage. 

Comment:  The  crop  insurance 
industry  asked  whether  the  language 
contained  in  section  14(d)(5)(iv)(E) 
regarding  double-cropping  would  be 
liberalized  or  if  proof  ^at  the  acreage 
has  a  history  of  double-cropping  in  each 
of  the  last  four  years  would  still  be 
required.  The  comment  reconunended 
changing  the  words  "*  *  *  the  acreage 
has  a  history*  *  ""to"*  •  *  the  farm 
has  a  history  *  *  *" 

Response:  The  recommended  change 
would  allow  double  benefits  on  an 
entire  farm  even  though  a  very  small 
number  of  acres  may  have  been  double- 
cropped  in  the  past.  Therefore,  no 
change  has  been  made. 

Comment:  The  crop  insurance 
industry  recommended  revising  section 
14(d)(5)(v)  if  the  current  language 
allows  use  of  total  acreage  from  both  dry 
edible  beans  and  contract  seed  beans  for 
determining  eligible  prevented  planting 
acreage.  The  proposed  provision  could 
result  in  a  prevented  planting  payment 
for  more  than  the  acreage  imder  contract 
for  contract  seed  beans. 

Response:  FQC  has  revised  section 
14(d)(5)(iv)(A)  to  limit  the  number  acres 
of  contract  seed  beans  that  are  eligible 
for  prevented  planting  to  the  number  of 
acres  under  contract  in  the  current  year. 

Comment:  The  crop  insurance 
industry  suggested  combining  the 
provisions  contained  in  section  15(e) 
with  the  provisions  in  section  15(a). 

Response:  Approval  of  written 
agreements  requested  after  the  sales 
closing  date  is  the  exception,  not  the 
rule,  llierefore,  these  provisions  should 
be  kept  separate. 

Comment:  The  crop  insurance 
industry  recommended  that  the 
requirement  for  a  written  agreement  to 
be  renewed  each  year  be  removed. 
Terms  of  the  agreement  should  be  stated 
in  the  agreement  to  fit  the  particular 
situation  for  the  policy,  qr  if  no 
substantive  changes  occur  fit)m  one  year 
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to  the  next,  allow  the  written  agreement 
to  be  continuous. 

Response:  Written  agreements  are 
intended  to  change  policy  tenns  or 
permit  insurance  in  unusual  situations 
v«4iere  such  changes  will  not  increase 
risk.  If  such  practices  continue  year  to 
year,  they  should  be  incorporated  into 
the  policy  or  Special  Provisions.  It  is 
important  to  minimize  exceptions  to 
assure  that  the  insured  is  well  aware  of 
the  specific  terms  of  the  pohcy. 
Therefore,  no  change  will  be  made. 

In  addition  to  the  changes  described 
above,  FQC  has  made  the  following 
changes  to  the  Dry  Bean  Provisions: 

1.  Section  1 — ^Amended  the  definition 
of  "practical  to  replant"  to  specify  that 
it  will  not  be  considered  practical  to 
replant  contract  seed  beans  unless 
production  from  the  replanted  acreage 
can  be  delivered  under  the  terms  of  die 
seed  bean  processor  contract. 

2.  Section  14(d)(3)-Clarified  that  the 
insured  must  have  possessed  the  inputs 
to  plant  and  produce  the  insured  crop. 

3.  Revised  part  433  to  restrict  its  effect 
to  the  1996  and  prior  crop  years. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
dry  bean  insurance  coverage  and  brings 
it  imder  the  Common  Crop  Insurance 
Policy  Basic  Provisions  for  consistency 
among  policies.  The  earliest  contract 
change  date  that  can  be  met  for  the  1997 
crop  year  is  February  15, 1997.  It  is 
therefore  imperative  that  these 
provisions  be  made  final  before  that 
date  so  that  the  reinsuired  companies 
and  insureds  may  have  sufficient  time 
to  implement  these  changes.  Therefore, 
public  interest  requires  the  agency  to  act 
immediately  to  make  these  provisions 
available  for  the  1997  crop  year. 

List  of  Sablects  in  7  CFR  Parts  433  and 

457 

Crop  insiuance.  Dry  bean  crop 
insurance  regulations,  Ihy  bean.  . 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  433  and  457  as  follows: 

PART  433— DRY  BEAN  CROP 
INSURANCE  REGULATIONS 

1.  TTie  authority  citation  for  7  CFR 
part  433  continues  to  read  as  follows: 

Anthoritsr:  7  U.S.Q  1506(1).  1506(p). 

2.  The  subpart  heading  preceding 
§  433.1  is  revised  to  read  as  follows: 


Subpart— Regulations  for  the  1986 
Through  1996  Crop  Yaars 

3.  Section  433.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§433.7   The  application  and  policy. 

*        *        *        *        » 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
subpart  D  or  part  400 — General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Dry  Bean  Insuxance  Policy  for  the  1986 
through  1996  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

AudMrity:  7  U.S.C  1506(1).  1506(p). 

5.  Section  457.150  is  added  to  read  as 
follows: 

$457,150    Dry  bean  crop  insurance 
provisions. 

The  Dry  Bean  Crop  Insurance 
Provisions  for  the  1997  and  succeeding 
crop  years  are  as  follows: 

FaC  policies: 
Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FQC  and  reinsured  policies: 

Dry  Bean  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Actual  value— The  dollar  value  received, 
OT  that  could  be  received,  for  contract  seed 
beans  imder  a  seed  bean  processor  contract 
if  the  contract  seed  bean  production  is 
properly  handled  in  accordance  with  the 
requirements  of  such  contract. 

Base  price — The  price  jjer  pK>und 
(excluding  any  discounts  or  incentives  that 
may  apply)  that  is  stated  in  the  seed  bean 
processor  contract  and  that  will  be  paid  to 
the  producer  for  at  least  50  percent  of  the 
total  production  under  contract  with  the  seed 
company. 

Beans — Dry  beans  and  contract  seed  beans. 

(Combining — A  harvesting  process  that  uses 
a  machine  to  separate  the  beans  from  the 
pods  and  other  vegetative  matter  and  place 
the  beans  into  a  temporary  storage  receptacle. 

Contract  seed  beans — Dry  beans  grown 
under  the  terms  of  a  seed  bean  processor 
contract  for  the  purpose  of  producing  seed  to 


be  used  for  producing  dry  beans  or  vegetable 
beans  in  a  future  crop  year. 

Days — Calendar  days. 

Dry  beans— The  crop  defined  by  The 
United  States  Standards  for  Beans  excluding 
contract  seed  beans. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Final  planting  date— The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  production 
guarantee. 

Good  farming  practices — The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Combining  the  beans.  Beans 
which  are  swathed  or  knifed  prior  to 
combining  are  not  considered  harvested. 

Interplanted — Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting  period. 

Late  planting  period — The  period  that 
begins  the  day  after  the  final  planting  date  far 
the  insured  crop  and  ends  25  days  after  the 
final  planting  date. 

Local  market  price— The  cash  price  per 
hundredweight  fior  the  U.S.  No.  2  grade  of 
dry  beans  of  the  insured  type  offered  by 
buyers  in  the  area  in  which  you  normally 
market  the  dry  beans.  Moisture  content  and 
factors  not  associated  with  grading  under  the 
United  States  Standards  for  Beans  will  not  be 
considered  in  establishing  this  price. 

Net  price — The  dollar  value  of  dry  bean 
production  received,  or  that  could  have  been 
received,  eher  reductions  in  value  due  to 
insurable  causes  of  loss. 

Pi'cli — ^The  percentage,  on  a  weight  basis,  of 
defects  including  splits,  damaged  (including 
discolored)  beans,  contrasting  types,  and 
foreign  material  that  remains  in  the  dry  beans 
after  dockage  has  l)een  removed  by  the 
proper  use  of  screens  or  sieves. 

Wanted  acreage — Land  in  which  seed  has 
been  placed  by  a  machine  appropriate  for  the 
insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  that  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Beans  must  initially 
be  planted  in  rows  far  enough  apart  to  permit 
cultivation  to  be  considered  planted.  Acreage 
planted  in  any  other  manner  will  not  be 
insurable  unless  otherwise  provided  by  the 
Siiecial  Provisions  or  by  written  agreement 

Practical  to  replant— 4n  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
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in  section  1  of  the  Basic  Provisions  ($  457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moistiire  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area.  For 
contract  seed  beans,  it  will  not  be  considered 
practical  to  replant  unless  production  from 
the  replanted  acreage  can  be  delivered  under 
the  terms  of  the  seed  bean  processor  contract 
or  the  seed  company  agrees  to  accept  such 
production. 

Prevented  planting — Inability  to  plant  the 
insured  crop  with  projjer  equipment  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county 
or  the  end  of  the  late  planting  period.  You 
must  have  been  unable  to  plant  the  insured 
crop  due  to  an  insured  cause  of  loss  that  has 
prevented  the  majority  of  producers  in  the 
surrounding  area  from  planting  the  same 
crop. 

Production  guarantee  (per  acre) — ^The 
number  of  pounds  determined  by 
multiplying  the  approved  yield  per  acre  by 
the  coverage  level  p>ercentage  you  elect,  and 
multiplying  the  result  by  any  applicable 
adjustment  foctor  specified  in  the  Actuarial 
Table. 

Replanting — Performing  the  cultural 
practices  necessary  to  prepare  the  land  to 
replace  the  bean  seed  and  then  replacing  the 
benui  seed  in  the  insured  acreage  with  the 
expectation  of  growing  a  successful  crop. 

Seed  bean  processor  contract — ^A  written 
agreement  between  the  contract  seed  bean 
producer  and  the  seed  compiany,  containing 
at  a  minimum: 

(a)  The  contract  seed  bean  producer's 
promise  to  plant  an'd  grow  one  or  mcv 
specific  varieties  of  contract  seed  beans,  and 
deliver  thA  production  Cram  those  varieties  to 
the  seed  company; 

(b)  The  seed  company's  promise  to 
purchase  all  the  production  stated  in  the 
contract;  and 

(c)  A  base  price,  or  a  method  to  determine 
such  price  based  on  published  independent 
information,  that  will  be  paid  to  the  contract 
seed  bean  producer  for  the  production  stated 
in  the  contract. 

Seed  company — Any  business  enterprise 
regularly  engaged  in  the  processing  of  seed 
beans,  that  possesses  all  licenses  and  permits 
for  marketing  seed  beans  required  by  the 
State  in  which  it  operates,  and  that  possesses 
or  has  contracted  for  facilities,  with  enough 
drying,  screening  and  bagging  or  packaging 
equipment  to  accept  and  process  the  seed 
beans  within  a  reasonable  amount  of  time 
after  harvest. 

Swathing  or  knifing — Severance  of  the 
bean  plant  from  the  ground,  including  the 
pods  and  beans,  and  placing  them  into 
nvindrows. 

Timeiyptanted— Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Type — ^A  category  of  beans  identified  as  a 
type  in  the  Special  Provisions. 


Written  agreement — ^A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  In  addition  to  section  1  (Definitions)  of 
the  Basic  Provisions  (§457.8),  (basic  unit)  all 
acreage  of  contract  seed  beans  qualifies  as  a 
separate  basic  unit.  For  production  based 
seed  bean  processor  contracts,  the  unit  will 
consist  of  all  the  acreage  needed  to  produce 
the  amount  of  production  under  contract, 
based  on  the  actual  production  history  of  the 
acreage.  For  acreage  based  seed  bean 
processor  contracts,  the  unit  will  consist  of 
all  acreage  specified  in  the  contract. 

(b)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8], 
(basic  unit)  and  section  2(a)  of  these  crop 
provisions,  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(c)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  including,  but  not 
limited  to,  production  practice,  variety,  and 
planting  period,  other  than  as  described  in 
this  section. 

(d)  Contract  seed  beans  may  only  qualify 
for  optional  units  as  specified  in  section  2(g) 
of  these  Crop  Provisions  if  the  seed  bean 
processor  contract  specifies  the  number  of 
acres  under  contract.  Contract  seed  beans 
produced  under  a  seed  bean  processor 
contract  that  specifies  only  an  amount  of 
production  are  not  eligible  for  optional  units. 

(e)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  foiled  to  comply  with  these 
provisions.  If  &ilure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(f)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(g)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  used  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discemable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(4)  Subject  to  section  2(d)  each  optional 
unit  must  meet  one  or  more  of  the  following 
criteria,  as  applicable: 


(i)  Optional  Units  by  bean  type:  A  separate 
optional  unit  may  be  established  for  each 
bean  typ>e  shown  in  the  Sfiecial  Provisions. 

(ii)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  type,  optional  units  may  be 
established  if  each  optional  unit  is  located  in 
a  separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider  parcels 
of  land  legally  identified  by  other  methods  of 
measure  including,  but  not  limited  to 
Spanish  grants,  railroad  surveys,  leagues, 
labors,  or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes.  In 
areas  that  have  not  been  surveyed  using  the 
systems  identified  above,  or  another  system 
approved  by  us,  or  in  areas  where  such 
systems  exist  but  boundaries  are  not  readily 
discemable,  each  optional  unit  must  be 
located  in  a  separate  farm  identified  by  a 
single  FSA  Farm  Serial  Number. 

(iii)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-irrigated  Practices:  In 
addition  to,  or  instead  of,  establishing 
optional  units  by  type,  section,  section 
equivalent,  or  FSA  Farm  Serial  Number, 
optional  units  may  be  based  on  irrigated 
acreage  or  non-irrigated  acreage  if  both  are 
located  in  the  same  section,  section 
equivalent,  or  FSA  Farm  Serial  Number.  To 
qualify  as  separate  irrigated  and  non-irrigated 
optional  units,  the  non-irrigated  acreage  may 
not  continue  into  the  irrigated  acreage  in  the 
same  rows  or  planting  pattern.  The  irrigated 
acreage  may  not  extend  beyond  the  point  at 
which  your  irrigation  system  can  deliver  the 
quantity  of  water  needed  to  produce  the  yield 
on  which  the  guarantee  is  based,  except  the 
comers  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  vfiW  be  considered 
as  irrigated  acreage  if  separate  acceptable 
records  of  production  from  the  comers  are 
not  provided.  If  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is  used 
do  not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  a  part  of  the  imit 
containing  the  irrigated  acreage.  However, 
non-irrigated  acreage  that  is  not  a  part  of  a 
field  in  which  a  center-pivot  irrigation 
system  is  used  may  qualify  as  a  separate 
optional  unit  provided  that  all  requirements 
of  this  section  are  met. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indenmities 

(a)  In  addition  to  the  requirements  of 
section  3(b)  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8), 
you  may  select  only  one  price  election  for  all 
the  dry  beans  in  the  counfy  insured  under 
this  policy  unless  the  Special  Provisions 
provide  different  price  elections  by  type,  in 
which  case  you  may  select  one  price  election 
for  each  dry  bean  type  designated  in  the 
Special  Provisions.  The  price  elections  you 
choose  for  each  typ>e  are  not  required  to  have 
the  same  percentage  relationship  to  the 
maximum  price  o^red  by  us  for  each  type. 
For  example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  fype,  you 
may  also  choose  75  percent  of  the  maximum 
price  election  for  another  type. 

(b)  For  contract  seed  beans  only,  the  dollar 
amount  of  insurance  is  obtained  by 
multiplying  the  production  guarantee  per 
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acre  for  each  variety  in  the  unit  by  the 
insured  acreage  of  that  variety,  times  the 
applicable  base  price,  and  times  the  price 
election  percentage  you  selected.  The  total  of 
these  results  will  be  the  amount  of  insurance 
for  contract  seed  beans  in  the  imit. 


4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  November  30 
preceding  the  cancellation  date. 


5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are: 


State  and  county 

Cancellation  and  tennination 
dates 

California . 

February  28. 
March  15. 

All  other  States 

6.  Report  of  Acreage 

For  contract  seed  beans  only,  in  addition 
to  the  requirements  of  section  6  (Report  of 
Acreage)  of  the  Basic  Provisions  (§  457.8), 
you  must  submit  a  copy  of  the  seed  bean 
processor  contract  on  or  before  the  acreage 
reporting  date. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions(§  457.8),  the 
crop  insured  will  be  all  the  beans  in  the 
county  for  which  a  premitmi  rate  is  provided 
by  the  actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  planted  for  harvest  as: 
(i)  Dry  beans;  or 

(ii)  If  applicable,  contract  seed  beans,  if  the 
seed  bean  processor  contract  is  executed  on 
or  before  the  acreage  reporting  date;  and 

(3)  That  are  not  (tmless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(i)  Interplanted  with  another  crop;  or 
(ii)  Planted  into  an  established  grass  or 
legume. 

(b)  For  contract  seed  beans  only: 

(1)  An  instrument  in  the  form  of  a  "lease" 
imder  which  you  retain  control  of  the  acreage 
on  which  the  insured  crop  is  grown  and  that 
provides  for  delivery  of  the  crop  under 
substantially  the  same  terms  as  a  seed  bean 
processor  contract  may  be  treated  as  a 
contract  under  which  you  have  an  insurable 
interest  in  the  crop;  and 

(2)  We  will  not  insure  any  acreage  of 
contract  seed  beans  produced  by  a  seed 
company. 

(c)  In  addition  to  the  types  of  dry  beans 
designated  in  the  Special  Provisions,  we  will 
insure  other  types  if: 

'  (1)  The  type  you  intend  to  plant  has  been 
demonstrated  to  be  adapted  to  the  area. 
Evidence  of  adaptability  must  include: 

(i)  Results  of  test  plots  for  2  years  and 
recommendations  by  a  university  or  seed 
company;  or 

(ii)  Two  years  of  production  reports  that 
indicate  your  experience  producing  the  type 
in  youir  production  area; 

(2)  You  submit  on  or  before  the  sales 
closing  date  your  production  refwrts  and 
prices  received,  or  the  test  plot  results,  and 
evidence  of  market  potential,  including  the 
price  buyers  are  willing  to  pay  for  the  type; 
and 

(3)  Both  parties  (you  and  us)  enter  into  a 
written  agreement  allowing  insurance  on  the 
type  in  accordance  with  section  15. 

(d)  Any  acreage  of  beans  that  is  destroyed 
and  replanted  to  a  diffierent  insurable  type  of 
beans  will  be  considered  insured  acreage  in 
accordance  with  section  11. 


8.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8): 

(a)  We  will  not  insure  any  acreage  that 
does  not  meet  the  rotation  requirements 
contained  in  the  Special  Provisions;  or 

(b)  Any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  the  majority  of  growers  in  the  area 
would  normally  not  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that 
replanting  is  not  practical.  We  will  not 
require  you  to  replant  if  it  is  not  practical  to 
replant  to  the  same  type  of  beans  as 
originally  planted. 

9.  Insurance  Period 

In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§  457.8),  the  calendar  date  for  the 
end  of  the  insurance  p>eriod  is  the  date 
immediately  following  planting  as  follows: 

(a)  October  15  in  Oklahoma,  New  Mexico, 
and  Texas; 

(b)  November  15  in  California:  and 

(c)  October  31  in  all  other  States. 

10.  Causes  of  Loss 

In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period:   * 

(a)  Adverse  weather  conditions; 

(b)Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  bu^not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 

(f)  Earthquake; 

(g)  Volcanic  eruption;  or 

(h)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

11.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8),  a  replanting  payment  is  allowed  if 
the  bean  crop  is  damaged  by  an  insurable 
cause  of  loss  to  the  extent  that  the  remaining 
stand  will  not  produce  at  least  90  percent  of 
the  production  guarantee  for  the  acreage  and 
it  is  practical  to  replant. 

(b)  The  maximum  amoimt  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  10 
percent  of  the  production  guarantee  for  the 
type  to  be  replanted  or  120  pounds 


multiplied  by  your  price  election  for  the  type 
to  be  replanted  and  by  your  insured  share. 

(c)  When  beans  are  replanted  using  a 
practice  that  is  uninsurable  as  an  original 
planting,  the  liability  for  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
payment.  The  premium  amount  will  not  be 
reduced. 

(d)  The  guarantee  and  premium  for  acreage 
replanted  to  a  diffierent  insurable  type  will  be 
based  on  the  replanted  type  and  will  be 
calculated  in  accordance  with  sections  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  and  7 
(Annual  Premium)  of  the  Basic  Provisions 

(§  457.8)  and  section  3  of  these  Crop 
Provisions. 

12.  Duties  in  the  Event  of  Damage  or  Loss 

In  accordance  with  the  requirements  of 
section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8), 
representative  samples  of  the  unharvested 
crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  The 
samples  must  not  be  harvested  or  destroyed 
until  the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit  is 
completed. 

13.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  recoitls: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  unit. 

(b)  In  the  event  of  loss  or  damage  to  your 
bean  crop  covered  by  this  policy,  we  %vill 
settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  of  each 
dry  bean  type  by  its  respective  production 
guarantee; 

(2)  Multiplying  each  result  in  section 
13(b)(l]  by  the  respective  price  election  for 
each  insured  type; 

(3)  Totaling  the  results  in  section  1 3(b)(2); 

(4)  Multiplying  the  insured  acreage  of  each 
contract  seed  bean  type  by  its  respective 
production  guarantee; 

(5  )  Multiplying  each  result  in  section 
13(b)(4)  by  the  applicable  base  price; 

(6)  Multiplying  each  result  in  section 
13(b)(5)  by  your  selected  price  election 
percentage: 

(7)  Totaling  the  results  in  section  13(b)(6); 

(8)  Totaling  the  results  in  section  13(b)(3) 
and  section  13(b)(6); 
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(9)  Multiplying  the  total  production  to  be 
counted  of  e»di  dry  bean  type^f  applicable, 
(see  lection  13(d))  by  the  respective  price 
election; 

(10)  Totaling  the  value  of  all  contract  seed 
bean  production  (see  section  13(c)); 

(11)  Totaling  the  results  in  section  13(b)(9) 
and  section  13(b)(10): 

(12)  Subtracting  the  total  in  section 
13(b)(ll)  from  the  total  in  section  13(b)(8): 
and 

(13)  Multiplying  the  result  by  your  share. 

(c)  The  value  of  contract  seed  bean 
production  to  count  for  each  type  in  the  unit 
will  be  determined  as  follows: 

(1)  For  production  meeting  the  minimum 
quality  requirements  contained  in  the  seed 
bean  processor  contract  and  for  production 
that  does  not  meet  such  requirements  due  to 
uninsured  causes: 

(i)  Multiplying  the  actual  value  or  base 
price  per  pwund,  whichever  is  greater,  by  the 
price  election  ptercentage  you  selected;  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  production. 

(2)  For  production  not  meeting  the 
minimum  quality  requirements  contained  in 
the  seed  bean  processor  contract  due  to 
insurable  causes: 

(i)  Multiplying  the  actual  value  by  the 
price  election  percentage  you  selected;  and 

(ii)  Multiplying  the  result  by  the  number  of 
pounds  of  such  production. 

(d)  The  total  bean  production  to  count  (in 
pounds)  from  all  insurable  acreage  on  the 
unit  will  include: 

(1)  All  appraised  production  as  follouvs: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  put  to  another  use  vrithout  our 
consent; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fitil  to  provide 
production  records  that  are  acceptable  to  us; 

(ii)  Productian  lost  due  to  uninsured 
cauMs; 

(iii)  Unharvested  production  (mature 
unharvasted  production  of  dry  beans  may  be 
adjusted  for  quality  deficiencies  and  excess 
moisture  in  accordance  with  section  13(e)); 
and 

(iv)  Potential  production  on  tns\ued 
acreage  that  you  intend  to  put  to  another  use 
or  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upwn  such 
agreement,  the  insurance  period  for  that 
acreage  wrill  end  when  you  put  the  acreage 
to  another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount  of 
production  to  count  for  such  acreage  %vill  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 


to  determine  the  amount  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested:  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(e)  Matiuv  dry  bean  production  to  count 
may  be  adjusted  for  excess  moisture  and 
quality  deficiencies.  If  moisture  adjustment  is 
applicable,  it  will  be  made  prior  to  any 
adjustment  for  quality.  Adjustment  for  excess 
moisture  and  quality  deficiencies  will  not  be 
applicable  to  contract  seed  beans. 

(1)  Production  will  be  reduced  by  0.12 
percent  for  each  0.1  percentage  point  of 
moisture  in  excess  of  18  percent.  We  may 
obtain  samples  of  the  production  to 
determine  the  moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  A  pick  is  designated  in  the  Siiecial 
Provisions  and  the  pick  of  the  damaged 
production  exceeds  this  designation;  or 

(ii)  A  pick  is  not  designated  in  the  Special 
Provisions  and  deficiencies  in  quality,  in 
accordance  with  the  United  States  Standards 
for  Beans,  result  in  dry  beans  not  meeting  the 
grade  requirements  for  U.S.  No.  2  (grades 
U.S.  No.  3  or  worse)  because  the  beans  are 
damaged  or  badly  damaged;  or 

(iii)  Substances  or  conditions  are  present 
that  are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organisations  of  the  United  States  as  being 
injurious  to  human  or  animal  health. 

(3)  Quality  will  be  a  factor  in  determining 
your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  from  a  cause  of  loss 
against  which  insurance  is  provided  under 
these  crop  provisions  and  which  occurs 
within  the  insurance  period; 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  for  the 
damaged  production  that  is  less  than  the 
local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a  grader 
licensed  to  grade  dry  beans  under  the 
authority  of  the  United  States  Agricultural 
Marketing  Act  or  the  United  States 
Warehouse  Act  with  regard  to  deficiencies  in 
quality,  or  by  a  laboratory  approved  by  us 
with  regard  to  substances  or  conditions 
injurious  to  human  or  animal  health.  (Test 
weight  for  quality  adjustment  purposes  may 
be  determined  by  our  loss  adjuster.) 

(4)  Dry  bean  production  that  is  eligible  for 
quality  adjustment,  as  sptecified  in  sections 
13(e)  (2)  and  (3),  will  be  reduced: 

(i)  If  a  conversion  factor  is  designated  by 
the  Special  Provisions,  by  multiplying  the 
number  of  pounds  of  eligible  production  by 
the  conversion  foctor  designated  in  the 
Special  Provisions  for  the  applicable  grade  or 
pick:  or 

(ii)  If  a  conversion  foctor  is  not  designated 
by  the  Special  Provisions  as  follows: 

(A)  The  market  price  of  the  qualifying 
damaged  production  and  the  local  market 


price  will  be  determined  on  the  earlier  of  the 
date  such  quality  adjusted  production  is  sold 
or  the  date  of  final  inspection  for  the  unit. 
If  a  local  market  price  is  not  available  for  the 
insured  crop  year,  the  current  years* 
maximum  price  election  available  for  the 
applicable  type  will  be  used.  The  price  for 
the  qualifying  damaged  production  will  be 
the  market  price  for  the  local  area  to  the 
extent  feasible.  We  may  obtain  prices  from 
any  buyer  of  our  choice.  If  we  obtain  prices 
from  one  or  more  buyers  located  outside  your 
local  market  area,  we  will  reduce  such  prices 
by  the  additional  costs  required  to  deliver  the 
dry  beans  to  those  buyers.  Discounts  used  to 
establish  the  net  price  of  the  damaged 
production  will  be  limited  to  those  that  are 
usual,  customary,  and  reasonable.  The  price 
of  the  damaged  production  will  not  be 
reduced  for: 

(1)  Moisture  content; 

(2)  Damage  due  to  uninsured  causes;  or 

(3)  Drying,  handling,  processing,  including 
trading  tare  for  grade  to  obtain  a  higher  grade 
and  price,  or  any  other  costs  associated  with 
normal  harvesting,  handling,  and  marketing 
of  the  dry  beans;  except,  if  the  price  of  the 
damaged  production  can  be  increased  by 
conditioning,  we  may  reduce  the  price  of  the 
production  after  it  has  been  conditioned  by 
the  cost  of  conditioning  but  not  lower  than 
the  value  of  the  production  before 
conditioning; 

(B)  The  value  per  pound  of  the  damaged 
or  conditioned  production  will  be  divided  by 
the  local  market  price  to  determine  the 
quality  adjustment  factor,  and 

(C)  The  number  of  pounds  remaining  after 
any  reduction  due  to  excessive  moistiire  (the 
moisture-adjusted  gross  pounds  (if 
appropriate))  of  the  damaged  or  conditioned 
production  will  then  be  multiplied  by  the 
quality  adjustment  fector  to  determine  the 
net  production  to  count. 

(f)  Any  production  harvested  from  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insured  crop  on  a  weight 
basis. 

14.  Late  Planting  and  Prevented  Planting 

(a)  In  lieu  of  provisions  contained  in  the 
Basic  Provisions  (§457.8),  regarding  acreage 
initially  planted  after  the  final  planting  date 
and  the  applicability  of  a  Late  Planting 
Agreement  Option,  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
section  14(c)).  and  acreage  you  were 
prevented  from  planting  (see  section  14(d)). 
These  coverages  provide  reduced  production 
guarantees.  The  premium  amount  for  late 
planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that  for 
timely  planted.  If  the  amount  of  premium 
you  are  required  to  pay  (gross  premium  less 
our  subsidy)  for  late  planted  acreage  or 
prevented  planting  acreage  exceeds  the 
liability  on  such  acreage,  coverage  for  those 
acres  will  not  be  provided,  no  premium  will 
be  due,  and  no  indemnity  will  be  paid  for 
such  acreage. 

(b)  You  must  provide  written  notice  to  us 
not  later  than  the  acreage  rep>orting  date  if 
you  were  prevented  from  planting. 

(c)  Late  Planting 

(1)  For  bean  acreage  planted  during  the  late 
planting  period,  the  production  guarantee  or 
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amount  of  insurance  for  each  acte  mil  be 
reduced  for  each  day  planted  after  the  final 
planting  date  by: 

(i)  One  percent  per  day  for  the  1st  through 
the  10th  day;  and 

(ii)  Two  percent  per  day  for  the  11th 
through  the  2Sth  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§457.8),  you  must  report  the 
dates  the  acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  beans  continues  after  the 
final  planting  date,  or  you  are  prevented  from 
planting  during  the  late  planting  period,  the 
acresge  reporting  date  will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions  for  the  insured  crop; 
or 

(ii)  Five  days  after  the  end  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  timely 
planting  beans,  you  may  elect: 

(i)  To  plant  beans  during  the  late  planting 
period.  The  production  guarantee  or  amount 
of  insiu^nce  for  such  acreage  will  be 
determined  in  accordance  with  section 
14(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest.  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  or  amount  of  insurance 
for  such  acreage  will  be  50  percent  of  the 
production  guarantee  for  timely  planted 
acres.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  1,500 
pounds  per  acre,  your  prevented  planting 
production  guarantee  would  be  750  pounds 
per  acre  (1,500  pounds  multiplied  by  0.50). 
If  you  elect  to  plant  the  insured  crop  after  the 
late  planting  period,  production  to  count  for 
such  acreage  will  be  determined  in 
accordance  with  section  13;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  10th  day  following  the  final  planting  date 
for  the  insured  crop;  or 

(B)  A  production  guarantee  equal  to  25 
percent  of  the  production  guarantee  for 
timely  planted  acres  will  be  provided  for 
such  acreage,  if  the  substitute  crop  is  planted 
after  the  10th  day  following  the  filial  planting 
date  for  the  insured  crop.  If  you  elected  the 
Catastrophic  Risk  Protection  Endorsement  or 
excluded  this  coverage,  and  plant  a  substitute 
crop,  no  prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  30 
bushels  per  acre,  your  prevented  planting 
production  guarantee  would  be  7.5  bushels 
per  acre  (30  bushels  multiplied  by  0.25).  You 
may  elect  to  exclude  prevented  planting 
coverage  when  a  substitute  crop  is  planted 
for  harvest  and  receive  a  reduction  in  the 
applicable  premium  rate.  If  you  wish  to 
exclude  this  coverage,  you  must  so  indicate, 
on  or  before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by  us. 
Your  election  to  exclude  this  coverage  will 


remain  in  effect  from  year  to  year  unless  you 
notify  us  in  writing  on  our  form  by  the 
applicable  sales  closing  date  for  the  crop  year 
for  which  you  wish  to  include  this  coverage. 
All  acreage  of  the  crop  insured  under  this 
policy  will  be  subject  to  this  exclusion. 

(2)  Production  guarantees  for  timely,  late, 
and  prevented  planting  acreage  within  a  unit 
will  be  combined  to  determine  the 
production  guarantee  for  the  unit  For 
example,  assimie  you  insure  one  unit  in 
which  you  have  a  100  percent  share.  The  unit 
consists  of  150  acres,  of  which  50  acres  were 
planted  timely,  50  acres  were  planted  7  days 
after  the  final  planting  date  (late  planted), 
and  50  acres  were  not  planted  but  are  eligible 
for  a  prevented  planting  production 
guarantee  or  amount  of  insurance.  The 
production  guarantee  for  the  unit  will  be 
computed  as  follows: 

(i)  For  the  timely  planted  acreage,  multiply 
the  per  acre  production  guarantee  or  amount 
of  insurance  for  timely  planted  acreage  by  the 
50  acres  planted  timely; 

(ii)  For  the  late  planted  acreage,  multiply 
the  per  acre  production  guarantee  or  amount 
of  insurance  for  timely  planted  acreage  by  93 
percent  and  multiply  the  result  by  the  50 
acres  planted  late;  and 

(iii)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee  or 
amount  of  insurance  for  timely  planted 
acreage  by: 

(A)  Fifty  percent  and  multiply  the  result  by 
the  50  acres  you  were  prevented  from 

planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest. 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(B)  Twenty  five  percent  and  multiply  the 
result  by  the  50  acres  you  were  prevented 
from  planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  you  elect 
to  plant  a  substitute  crop  for  harvest  after  the 
10th  day  following  the  final  planting  date  for 
the  insured  crop.  (This  paragraph  (B)  is  not 
applicable,  and  prevented  planting  coverage 
is  not  available  under  these  crop  provisions, 
if  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  you  elected  to 
exclude  prevented  planting  coverage  when  a 
substitute  crop  is  planted  (see  section 
14(d)(l)(iii)).  Your  premium  will  be  based  on 
the  result  of  multiplying  the  per  acre . 
production  guarantee  or  amount  of  insurance 
for  timely  planted  acreage  by  the  150  acres 
in  the  unit. 

(3)  You  must  have  the  inputs  available  to 
plant  and  produce  the  intended  crop  with  the 
expectation  of  at  least  producing  the 
production  guarantee  or  amount  of 
insurance.  Proof  that  these  inputs  were 
available  may  be  required. 

(4)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§  457.8),  the  insurance  period  for  prevented 
planting  coverage  begins: 

(i)  On  the  sales  closing  date  contained  in 
the  Special  Provisions  fcr  the  insured  crop  in 
the  county  for  the  crop  year  the  application 
for  insurance  is  accepted;  or 

(ii)  For  any  subsequent  crop  year,  on  the 
sales  closing  date  for  the  insured  crop  in  the 


county  for  the  previous  crop  year,  provided 
continuous  coverage  has  been  in  effect  since 
that  date.  For  example:  If  you  make 
application  and  purchase  insurance  for  beans 
for  the  1997  crop  year,  prevented  planting 
coverage  will  b^n  on  the  1997  sales  dosing 
date  for  beans  in  the  county.  If  the  bean 
coverage  remains  in  effect  for  the  1998  crop 
year  (is  not  terminated  or  canceled  during  or 
after  the  1997  crop  year),  prevented  planting 
coverage  for  the  1998  crop  year  began  on  the 
1997  sales  closing  date.  Cancellation  for  the 
purpose  of  transferring  the  policy  to  a 
different  insurance  provider  when  there  is  no 
lapse  in  coverage  will  not  be  considered 
terminated  or  canceled  coverage  for  the 
purpose  of  the  preceding  sentence. 

(5)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not  exceed  the 
total  eligible  acreage  on  all  FSA  Farm  Serial 
Numbers  in  which  you  have  a  share,  adjusted 
for  any  reconstitution  that  may  have  occurred 
on  or  before  the  sales  closing  date.  Eligible 
acreage  for  each  FSA  Farm  Serial  Number  is 
determined  as  follows: 

(i)  The  number  of  acres  planted  to  beans 
on  the  FSA  Farm  Serial  Number  during  the 
previous  crop  year;  or 

(ii)  One  hundred  percent  of  the  simple 
average  of  the  number  of  acres  planted  to 
beans  during  the  crop  years  that  you  certified 
to  determine  your  yield. 

(iii)  Acreage  intended  to  be  planted  under 
an  irrigated  practice  will  be  limited  to  the 
number  of  acres  for  which  you  had  adequate 
irrigation  fecilities  prior  to  the  insured  cause 
of  loss  which  prevented  you  from  planting. 

(iv)  A  prevented  planting  production 
guarantee  or  amount  of  insurance  will  not  be 
provided  for  any  acreage: 

(A)  Of  contracted  seed  beans  in  excess  of 
the  niunber  of  acres  required  to  be  grown  in 
the  current  crop  year  under  a  seed  bean 
processor  contract  executed  on  or  before  the 
acreage  reporting  date,  or  the  nimiber  of  acres 
needed  to  produce  the  amount  of  contracted 
production,  based  on  the  APH  yield  for  the 
acreage. 

(B)  That  does  not  constitute  at  least  20 
acres  or  20  percent  of  the  acreage  in  the  unit, 
whichever  is  less  (Acreage  that  is  less  than 
20  acres  or  20  percent  of  the  acreage  in  the 
unit  will  be  presumed  to  have  been  intended 
to  be  planted  to  the  insured  crop  planted  in 
the  unit,  unless  you  can  show  that  you  had 
the  inputs  available  before  the  final  planting 
date  to  plant  and  produce  another  insured 
crop  on  the  acreage); 

(C)  For  which  the  actuarial  table  does  not 
designate  a  premium  rate  unless  a  written 
agreement  designates  such  premium  rate; 

(D)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United  States 
Department  of  Agriculture; 

(E)  On  which  another  crop  is  prevented 
from  being  planted,  if  you  have  already 
received  a  prevented  planting  indemnity, 
guarantee  or  amoimt  of  insurance  for  the 
same  acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage  and 
production  showing  that  the  acreage  was 
double-cropped  in  each  of  the  last  4  years  in 
which  the  insured  crop  was  grown  on  the 
acreage; 

(F)  On  which  the  insured  crop  is  prevented 
bom  being  planted,  if  any  other  crop  is 
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planted  and  foils,  or  is  planted  and 
harvested,  hayed  or  grazed  on  the  same 
acreage  in  the  same  crop  year,  (other  than  a 
cover  crop  as  specified  in  section  14 
(dK2Kiii)(A),  or  a  substitute  crop  allowed  in 
section  14  (d)(2)(iii)(B)).  unless  you  provide 
adequate  records  of  acreage  and  production 
showing  that  the  acreage  was  double-cropped 
in  each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage; 

(G)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  histcwy 
of  double-cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insiirance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
at  amount  of  insurance  for  the  crop  on  which 
the  {wevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(H)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes. 

(v)  For  the  purpose  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
redut^  by  the  number  of  bean  acres  timely 
planted  and  late  planted.  For  example, 
assume  you  have  100  acres  eligible  for 
prevented  planting  coverage  in  which  you 
have  a  100  percent  share.  The  acreage  is 
located  in  a  single  FSA  Farm  Serial  Number 
which  you  insure  as  two  separate  optional 
units  consisting  of  SO  acres  each.  If  you 
planted  60  acres  of  beans  on  one  optional 
unit  and  40  acres  of  beans  on  the  second 
optional  unit,  your  prevented  planting 
eligible  acreage  would  be  reduced  to  zero 
(i.0.,  100  acra  eligibk  for  prevented  planting 
covengB  minus  100  mam  planted  equals 
zero). 

(6)  In  accordance  with  the  provisions  of 
secticm  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (S  457.6),  you  must  report  by  unit 
any  insurable  acreage  that  you  were 
prevented  from  planting,  lliis  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  production 
guarantee,  the  total  amoimt  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  eligible  acres 
physically  located  in  a  unit.  Mdll  be  deleted 
frtm  your  acreage  report 

15.  Written  Agreements. 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
efiact  if  the  written  agreement  is  not 
approved; 


(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C,  on  February  6, 
1997. 

Kenneth  D.  Ackeman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  97-3327  Filed  2-10-97;  8:45  am] 
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Agricultural  Mariieting  Service 

7CFR  Part  984 

[Docket  No.  FV9e-«84-1  FIR] 

Walnuts  Growm  in  California; 
Assessment  Rate 

AQCNCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
Walnut  Marketing  Board  (Board)  imder 
Marketing  Order  No.  984  for  the  1996- 
97  and  subsequent  marketing  years.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  hAnHling  of  walnuts 
growm  in  California.  Authorization  to 
assess  walnut  handlers  enables  the 
Board  to  inciu'  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program. 

EFFECTIVE  DATE:  August  1, 1996. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mary  Kate  Nelson,  Marketing  Assistant, 
California  Marketing  Field  Office,  Fnut 
and  Vegetable  Division,  AMS,  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  CA  93721,  telephone  209-487- 
5901,  FAX  209-487-5906,  or  Martha 
Sue  Claik,  Program  Assistant,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  PO. 
Box  96456,  room  2525-S,  telephone 
202-720-9918,  FAX  202-720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 


regulation  by  contacting:  Jay  Guerber, 
Kterketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO.  Box  96456,  room 
2525-S,  Wa^iington,  DC  20090-6456; 
telephone  202-720-2491;  FAX  202- 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
and  Order  No.  984,  both  as  amended  (7 
CFR  part  984),  regulating  the  handling 
of  walnuts  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
efiiective  imder  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  is  issiung  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  Mralnut  handlers  are 
sub)ect  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  walnuts 
beginning  August  1 ,  1996,  and 
continuing  imtil  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  iinposed  in  coimection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set«forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiual  Mariceting  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  Jo  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  5,000 
producers  of  walnuts  in  the  production 
area  and  approximately  55  handlers 
subject  to  r^ulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricidtiutil  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
California  walnut  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  California  walnut  marketing 
order  provides  authority  for  the  Board, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  walnuts.  They  are 
familiar  with  the  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  pubUc  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportimity  to  participate  and  provide 
input. 

The  Board  met  on  September  6, 1996, 
and  unanimously  recommended  1996- 
97  expenditures  of  $2,301,869  and  an 
assessment  rate  of  $0.0117  per 
kemelweight  pound  of  merchantable 
walnuts  certified.  In  comparison,  last 
year's  budgeted  expenditiires  were 
$2,280,175.  The  assessment  rate  of 
$0.0117  is  $0.0001  higher  than  last 
year's  established  rate.  Major 
expenditures  recommended  by  the 
Board  for  the  1996-97  year  include 
$232,684  for  general  expenses,  $150,508 
for  office  expenses,  $1,840,677  for 
research  expenses,  $48,000  for  a 
production  research  director,  and 
$30,000  for  the  reserve.  Budgeted 
expenses  for  these  items  in  1995-96 
were  $246,847.  $140,908,  $1,828,420, 
$34,000,  and  $30,000,  respectively. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
merchantable  certifications  of  California 
walnuts.  Walnut  shipments  for  the  year 
are  estimated  at  198,000,000 
kemelweight  pounds  which  will  yield 


$2,316,600  in  assessment  income, 
which  will  be  adequate  to  cover 
budgeted  expenses.  Unexpended  funds 
may  be  used  temporarily  to  defray 
expenses  of  the  subsequent  marketing 
year,  but  must  be  made  available  to  the 
handlers  from  whom  collected  within 
five  months  after  the  end  of  the  year. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  November 
29, 1996,  issue  of  the  Federal  Register 
(61  FR  60512).  That  rule  provided  for  a 
30-day  comment  period.  No  comments 
were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the  AMS 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Board  will  continue  to  meet  prior  to  or 
during  each  marketing  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Board  meetings  are 
available  from  the  Board  or  the 
Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  will  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  "The  Board's 
1996-97  budget  and  those  for 
subsequent  marketing  years  will  be 
reviewed  and,  as  appropriate,  approved 
by  the  Department. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Boajrd  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
poUcy  ofthe  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Board  needs  to  have 
sufficient  funds  to  pay  its  expenses 


which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  marketing  year 
began  on  August  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  marketing  year 
apply  to  all  assessable  walnuts  handled 
during  such  marketing  year;  (3)  handlers 
are  aware  of  this  action  which  was 
imanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  assessment  rate  actions  issued 
in  past  years;  and  (4)  an  interim  final 
rule  was  published  on  this  action  and 
provided  for  a  30-day  comment  period; 
no  comments  were  received. 

List  of  Subiectt  in  7  CFR  Part  984 

Marketing  agreements,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Walnuts. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  984  is  amended  as 
follows:  ~ 

PART  984— WALNUTS  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  984  which  was 
published  at  61  FR  60512  on  November 
29, 1996,  is  adopted  as  a  final  rule 
without  change. 

Dated:  February  5, 1997. 
RobertCKfleney 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-3284  Filed  2-10-97;  8:45  am) 
MLUNQ  OOOE  M%»-n-P 


Food  Safety  and  Inspection  Service 

9CFRPart391 

[DodwtNo.M-OISq 

RIN  0583-AC13 

Fee  Changes  for  Inspection  Services 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  dociunent  contains 
corrections  to  the  final  regulation,  "Fee 
Increase  for  Inspection  Services,"  which 
was  published  on  December  13, 1996 
(61  FR  65459).  The  final  rule  changed 
the  fees  charged  to  meat  and  poultry 
establishments,  importers,  and  exporters 
for  providing  voluntary  inspection, 
identification,  and  certification  services; 
overtime  and  holiday  services;  and 
laboratory  services. 

EFFECTIVE  DATE:  February  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  West,  Director,  Budget  and 
Finance  Division,  Administrative 
Management,  (202)  720-3367. 
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SUPPLEMENTARY  INFORMATION:  On 
E)ec8mber  13. 1996.  FSIS  published 
"Fee  Increase  for  Inspection  Services" 
(61  FR  65459).  Although  the  preamble 
discussion  of  the  fee  changes  was 
correct,  the  regulatory  amendments 
were  incorrect.  The  regulation  continues 
to  list  the  old  fees.  This  notice  corrects 
this  oversight. 

List  of  Subjects  in  9  CFR  Part  391 

Fees  and  charges.  Meat  inspection. 
Poultry  products  inspection. 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  SERVICES 

Accordingly,  9  CFR  391  is  corrected 
by  making  the  following  correcting 
amendments: 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  7  U.S.C  138f;  7  U.S.C  394. 
1622.  and  1624;  21  U.S.C  451  etseq.;  21 
U.S.C  601-695;  7  CFR  2.18  and  2.53. 

2.  Sections  391.2,  391.3,  and  391.4  are 
revised  to  read  as  follows: 


1391.2 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  §§  350.7, 
351.8,  351.9.  352.5,  354.101,  355.12,  and 
362.5  shall  be  $32.88  per  hour,  per 
program  employee. 

S391.3    OvwtkiM  and  holiday  rate. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  S§  307.5,  350.7,  351.8.  351.9,  352.5. 
354.101.  355.12,  362.5,  and  381.38  shall 
be  $33.76  per  hour,  per  program 
employee. 

9JW1.4    LauMMory  services  raie. 

The  rate  for  laboratory  services 
provided  pujvuant  to  S§  350.7,  351.9. 
352.5.  354.101,  355.12,  and  362.5  shall 
be  $48.56  per  hour,  per  program 
employee. 

Done  at  Washington.  E)C  on  February  5. 

1997. 

ThamM  J.  Billy, 

Administrator. 

(FR  Doc  97-3371  Filed  2-10-97;  8:45  am] 

■UMO  OOOC  MIO-OM-^ 


COMMOOfTY  FUTURES  TRADING 
COMMSSION 

17  CFR  Parts  IS.  18  and  19 

Raports  by  Large  Traders;  Cash 
Position  Reports  in  Grains  Onciudlng 
Soybeans)  and  Cotton 

AOENCV:  Commodity  Futiues  Trading 

Commission. 

ACTION:  Final  rulemaking. 


summary:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
amending  Parts  15. 18  and  19  of  the 
regulations  under  the  Commodity 
Exchange  Act  ("Act"),  17  CFR  Parts  15, 
18  and  19  (1996).  The  amendments  to 
Part  18  require  that  traders  who  hold 
reportable  futures  or  option  positions 
file  the  CFTC  Form  40.  "Statement  of 
Reporting  Trader,"  only  upon  request  by 
the  Commission  or  its  designee.  The 
amendments  to  Parts  15  and  19  provide 
that  monthly  cash  position  reports  are 
required  only  if  a  trader's  net  long  or  net 
short  combined  futures  and  futures 
equivalent  options  position  exceeds  the 
levels  specified  in  rule  150.2.  The 
proposal  to  amend  Parts  15,  IB  and  19 
was  included  with  a  number  of  other 
proposed  amendments  that  primarily 
concerned  option  large  trader  reports. 
The  Commission  has  determined  to 
proceed  with  the  changes  to  Parts  15, 18 
and  19  immediately  and  will  consider 
the  remaining  changes  separately  at  a 
later  time.  Consideration  of  final  rules 
on  those  changes  relating  to  options 
reporting  are  dependent,  in  part,  on  the 
completion  of  upgrades  to  the 
QHnmission's  computer  system. 
EFFECTIVE  DATE:  April  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lamont  Reese,  Commodity  Futures 
Trading  Commission,  Division  of 
Economic  Analysis,  Three  Lafayette 
Centre.  1155  21st  Street,  N.W., 
Washington,  D.C.  20581. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  July  18, 1996,  the  Commission 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  that 
afi'ects  reports  from  large  traders  filed 
pursuant  to  rules  18.04  and  19.01(a)(1). 
See  61  FR  37409  (July  18, 1996).  The 
amendments  to  Parts  18  and  19  were 
included  with  a  number  of  other    . 
proposed  amendments  to  the 
Commission's  reporting  rules  that 
primarily  concerned  options  large  trader 
reports.  Consideration  of  final  rules 
with  respect  to  option  reporting  is 
dependent,  in  part,  on  implementation 
of  certain  upgrades  to  the  Commission's 
computer  system. 

Under  Commission  rule  18.04,  traders 
who  become  reportable  in  futiires  must 
file  a  CFTC  Form  40,  "Statement  of 
Reporting  Trader,"  within  ten  business 
days  following  the  day  that  the  trader's 
position  equals  or  exceeds  specified 
levels.^  Additional  filings  are  required 


*  A  reportable  position  is  any  open  position  held 
or  controlled  by  a  trader  at  the  close  of  business  in 
any  one  futures  contract  of  a  commodity  traded  on 
any  one  contract  market  that  is  equal  to  or  in  excess 


to  be  made  aimually  as  specified  in  rule 
18.04(d).  17  CFR  18.04  (1996).  Traders 
who  become  reportable  in  options  are 
required  to  file  the  Form  40  only  in 
response  to  a  special  call  by  the 
Commission,  llie  Form  40  requires  the 
disclosure  of  information  about 
ovmership  and  control  of  futures  and 
option  positions  held  by  the  reporting 
trader  as  well  as  the  trader's  use  of  the 
markets  for  hedging. 

As  explained  in  tne  Notice  of 
Proposed  Rulemaking,  when  an  account 
first  becomes  reportable  in  futures,  the 
futures  commission  merchant,  clearing 
member  or  foreign  broker  reporting  the 
accoimt  files  a  CFTC  Form  102  that 
identifies  all  persons  having  a  ten 
percent  or  more  financial  interest  in  the 
account  and  those  persons  who  control 
the  trading  of  the  account.  Although  all 
persons  named  on  the  Form  102  may  be 
considered  a  "tradn'"  according  to  the 
Commission's  definition,  as  a  matter  of 
administrative  practice  Commission 
staff  has  not  initiated  requests  for  initial 
and  updated  Form  40s  from  all  such 
traders.  Generally  staff  has  taken  action 
against  traders  only  if  the  traders  had 
failed  to  respond  to  the  staffs  written 
request.  61  FR  37414  (July  18, 1996).  In 
view  of  this,  the  Commission  proposed 
to  amend  rule  18.04  to  codify  this 
practice  by  requiring  that  traders  file 
Form  40s  only  in  response  to  a  special 
call  and  to  delegate  the  authority  to 
make  these  calls  to  the  Director  of  the 
Division  of  Economic  Analysis. 

With  regard  to  Part  19,  the 
Commission  requires  that  persons 
owning  or  controlling  futures  positions 
in  commodities  for  which  the 
Commission  has  established  speculative 
limits  file  reports  concerning  dieir  long 
and  short  cash  positions,  i.e.,  stocks  of 
the  conamodities  owned  and  the 
quantity  of  their  fixed-price  purchase 
and  sale  commitments.  See  17  CFR  Part 
19  (1996).  These  conmiodities  include 
the  grains,  the  soybean  complex  and 
cotton.  See  17  CFR  Part  150  (1996).  The 
primary  purpose  for  these  reports  is  to 
determine  if  the  futures  and  option 
positions  of  traders  that  exceed  the 
Commission's  speculative  limits  qualify 
as  hedging  as  defined  in  section  1.3(z) 
of  the  Commission's  regiilations. 
Although  the  speculative  limits  set  forth 
in  rule  150.2  apply  to  the  net  long  or  net 
short  combined  futures  and  futures 
equivalent  option  position  of  a  trader, 
the  Commission's  definition  of  a 
reportable  position  contained  in  rule 
15.00  considers  only  the  futures 
position  to  determine  if  a  trader  is 
reportable  for  piuposes  of  reports  filed 


of  the  quantities  fixed  by  the  Commission  in  §  15.03 
of  the  regulations.  17  CFR  S  15.03  (1996). 


UMI 
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pitfsuant  to  rule  19.01(a)(l).2  The 
Commission  proposed  amendments  to 
rules  15.00  and  19.00  so  that  a  trader's 
net  futures  and  futiu^s-equivalent 
option  position  would  be  considered  in 
determining  whether  the  subject  reports 
must  be  filed.  ^ 

n.  Review  of  Comments 

The  Conunission  received  eight 
comment  letters  concerning  its 
proposals  pubUshed  in  the  July  18, 1996 
Federal  Register.  Most  comments 
addressed  that  part  of  the  Conunission 's 
proposed  rulemaking  concerning 
options  large  trader  reporting,  l^ree 
commentors  addressed  the  proposed 
changes  to  Parts  15,  18  and  19.  One 
commentor  supported  adoption  of  the 
amendments  as  proposed,  and  the 
others  had  no  objection  to  their 
adoption.  In  view  of  this,  the 
Commission  is  adopting  the 
amendments  as  proposed. 

m.  Related  Matters 

A.  The  Regulatory  Flexibility  Act 

The  Reg\ilatory  Flexibility  Act  (RFA),  - 
5  U.S.C.  §§  601  et  seq.,  requires  that 
agencies  consider  the  impact  of  these 
rules  on  small  businesses.  The 
Commission  has  previously  determined 
that  large  traders  and  futures 
conunission  merchants  are  not  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act.  47  FR  18618-18621 
(April  30, 1982).  Therefore,  the 
Chairperson,  on  behalf  of  the 
Commission,  hereby  certifies,  pursuant 
to  5  U.S.C.  §  605(b),  that  the  action 
taken  herein  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  Paperwork  Reduction  Act  (PRA) 

When  publishing  final  rules,  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (May  13. 1995),  imposes 
certain  requirements  on  Federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the 


'Commission  rules  150.1(fHh)  define  futures 
equivalent  long  and  short  positions  as  follows: 

(f]  Futures-equivalent  means  an  option  contract 
which  has  been  adjusted  by  the  previous  day's  risk 
factor,  or  delta  coefficient,  for  that  option  which  has 
been  calculated  at  the  close  of  trading  and 
published  by  the  applicable  exchange  under  $  16.01 
of  this  chapter. 

(g)  Long  positions  means  a  long  call  option,  a 
short  put  option  or  a  long  underlying  futures 
contract 

Ch)  Short  positions  means  a  short  call  option,  a 
long  put  option  or  a  short  underlying  futures 
contract. 

>  Conforming  amendments  were  proposed  to  rule 
lS.01(d).  See  17  CFR  15.01(d)  (1996).  These 
amendments  are  adopted  as  proposed. 


Paperwork  Reduction  Act.  In 
compliance  with  the  Act,  these  final 
rules  and/or  their  associated 
information  collection  requirements 
inform  the  public  of: 

1.  The  reasons  the  information  is 
planned  to  be  and/or  has  been  collected; 
(2)  the  way  such  information  is  planned 
to  be  and/or  has  been  used  to  further  the 
proper  perfonnance  of  the  functions  of 
the  agency;  (3)  an  estimate,  to  the  extent 
practicable,  of  the  average  burden  of  the 
collection  (together  with  a  request  that 
the  public  direct  to  the  agency  any 
comments  concerning  the  accuracy  of 
this  burden);  (4)  whether  responses  to 
the  collection  of  information  are 
volimtary,  required  to  obtain  or  retain  a 
benefit,  or  mandatory;  (5)  the  nature  and 
extent  of  confidentiality  to  be  provided, 
if  any;  and  (6)  the  fact  that  an  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

The  Commission  previously 
submitted  these  rules  in  proposed  form 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  these  rules  on  November  26,  1996, 
and  assigned  OMB  control  number 
3038-0009  to  these  rules.  The  burden 
associated  with  this  entire  collection, 
including  these  final  rules  is  as  follows: 

Average  burden  hours  per  response: 
.3607  hour. 

Number  of  Respondents:  6181. 

Frequency  of  response:  Daily. 

The  biuden  associated  with  these 
specific  final  rules,  is  as  follows: ' 

Average  burden  hours  per  response: 
.5991  hour. 

Number  of  Respondents:  5399. 

Frequency  of  response:  On  occasion. 

Persons  wishing  to  comment  on  the 
information  requijred  by  these  final  rules 
should  contact  the  Desk  Officer,  CFTC, 
Office  of  Management  and  Budget, 
Room  10202.  NEOP,  Washington.  DC 
20503,  (202)  395-7340.  Copies  of  the 
information  collection  submission  to 
OMB  are  available  fixjm  the  CFTC 
Clearance  Officer.  1155  21st  Street  NW, 
Washington.  DC  20581.  (202)  418-5160. 

List  of  Subjects 

17  CFR  Part  15 

Brokers.  Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  18 

Brokers,  Commodity  futures. 
Reporting  and  recordkeeping 
requirements. 


17  CFR  Part  19 

Brokers,  Commodity  futiues. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  (Act),  and 
in  particular,  sections  4g,  4i,  5  and  8a 
of  the  Act,  7  U.S.C.  §§  6g,  6i.  7  and  12a 
(1994),  the  Commission  hereby  amends 
chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  15— REPORTS-OENERAL 
PROVISIONS 

1.  The  authority  citatitm  for  part  15 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2, 4.  5, 6a.  6c(aHd),  6f, 
6g,  61,  6k,  6in.  6n,  7,  9, 12a,  19  and  21;  5 
U.S.C  552  and  552(b). 

2.  Section  15.00  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

f  15.00    Definitions  of  tomtt  uaad  In 
15  to  21  of  this  chapter. 

•  •        •        •        • 

(b)*  •  • 

(1)  •  •  * 

(ii)  For  the  purposes  of  reports 
specified  in  §  19.00(a)(1)  of  this  chapter. 
any  combined  futures  and  futiu«s- 
equivalent  option  open  contract 
position  as  defined  in  part  150  of  this 
chapter  in  any  one  month  or  in  all 
months  combined,  either  net  long  or  net 
short  in  any  commodity  on  any  one 
contract  market,  excluding  futures 
positions  against  which  notices  of 
delivery  have  been  stopped  by  a  trader 
or  issued  by  the  clearing  organization  of 
a  contract  maiket,  which  at  the  close  of 
the  market  on  the  last  business  day  of 
the  week  exceeds  the  net  quantity  limit 
in  spot,  in  single  or  in  all-months  fixed 
in  §  150.2  of  this  chapter  for  the 
particular  commodity  and  contract 
market. 

•  •        •        •       • 

3.  Section  15.01  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

15.01    Persons  required  to  raporl 

•  •        •        •        • 

(d)  Persons,  as  specified  in  part  19  of 
this  chapter,  either: 

(1)  Who  hold  or  control  futures  and 
option  and  positions  that  exceed  the 
amounts  set  forth  in  §  150.2  of  this 
chapter  for  the  commodities  enumerated 
in  that  section,  any  part  of  which 
constitutes  bona  fide  hedging  positions 
(as  defined  in  §  1.3(z)  of  this  chapter);  or 

(2)  Who  are  merchants  or  dealers  of 
cotton  holding  or  controlUng  positions 
for  future  dehvery  in  cotton  that  equal 
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or  exceed  the  amount  set  forth  in 
§15.03. 

PART  18— REPORTS  BY  TRADERS 

4.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2. 4, 6a.  6c,  6f,  6g.  6i. 
6k.  6in.  6n,  12a.  and  19:  5  U.S.C  552  and 
552(b)  unless  otherwise  noted. 

5.  Part  18  is  amended  by  adding  a 
new  §  18.03  as  follows: 

$18.03    Oetogation  of  authority  to  ttw 
Director  of  the  Division  of  Economic 
Analysis. 

The  Commission  hereby  delegates, 
until  the  Commission  orders  otherwise, 
the  authority  to  make  special  calls  on 
traders  for  information  as  set  forth  in 
§§  18.00. 18.04  and  18.05  to  the  Director 
of  the  Division  of  Economic  Analysis  to 
be  exercised  by  the  Director  or  by  such 
other  employee  or  employees  of  the 
Director  as  may  be  designated  from  time 
to  time  by  the  Director.  The  Director  of 
the  Division  of  Economic  Analysis  may 
submit  to  the  Commission  for  its 
consideration  any  matter  which  has 
been  delegated  in  this  paragraph. 
Nothing  in  this  paragraph  prohibits  the 
Commission,  at  its  election,  from 
exercising  the  authority  delegated  in 
this  paragraph. 

6.  Section  18.04  is  amended  by 
removing  paragraph  (d)  and  by  revising 
the  introductory  text  to  read  as  follows: 

$  18.04    Statement  of  reporting  trader. 

Every  trader  who  holds  or  controls  a 
reportable  options  or  futures  position 
shall  after  a  special  call  upon  such 
trader  by  the  Commission  or  its 
designee  file  with  the  Commission  a 
"Statement  of  Reporting  Trader"  on  the 
Form  40  at  such  time  and  place  as 
directed  in  the  call.  All  traders  shall 
complete  part  A  of  the  Form  40  and,  in 
addition,  shall  complete: 

Part  B — If  the  trader  is  an  individual,  a 
partnership  or  a  joint  tenant. 

Part  C — If  the  trader  is  a  corporation  or 
type  of  trader  other  than  an  individual, 
partnership,  or  joint  tenant. 


PART  19— REPORTS  BY  PERSONS 
HOLDING  BONA  RDE  HEDGE 
POSmONS  PURSUANT  TO  §  1.3(z)  OF 
THIS  CHAPTER  AND  BY  MERCHANTS 
AND  DEALERS  IN  COTTON 

7.  The  au^ority  section  for  part  19 
continues  to  read  as  follows: 

Authority:  U.S.C  6g(a),  6i,  and  12a(5), 
unless  otherwise  noted. 

8.  Section  19.00  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 


S  19.00    General  provisions. 

(a)*  *  * 

(1)  All  persons  holding  or  controlling 
options  or  futures  positions  that  are 
reportable  piusuant  to  §  15.00(b)(l)(ii)  of 
this  chapter  and  any  part  of  which 
constitute  bona  fide  hedging  positions 
as  defined  in  §  1.3(z)  of  Uiis  chapter, 
*        •        *        •        • 

Issued  in  Washington,  D.C.  January  31. 
1997  by  the  Commission. 
Catherine  D.  Dixon, 

Assistant  tp  the  Secretary  of  the  Commission. 
[FR  Doc.  97-3395  Filed  2-10-97;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
RIN096a-AE31 

Cycling  Payment  of  Social  Security 
Benefits 

agency:  Social  Security  Administration 

(SSA). 

action:  Final  rules. 

SUMMARY:  Historically,  Social  Security 
benefits  generally  have  been  paid  on  the 
3rd  of  each  mondi.  As  a  result  of  our 
ongoing  eff'orts  to  improve  service  to  our 
customers,  we  are  establishing 
additional  days  throughout  the  month 
on  which  Social  Security  benefits  will 
be  paid.  Current  beneficiaries  are  not 
affected. 

EFFECTIVE  DATE:  These  final  rules  are 
effective  May  1. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Lois 
Berg,  Legal  Assistant,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235,  (410) 
965-1713.  For  information  on 
eligibility,  claiming  benefits,  or  coverage 
of  earnings,  call  oiu-  national  toll-free 
number,  1-800-772-1213. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  second  phase  of  the  National 
Performance  F^view  (NPR),  the  Federal 
Reinventing  Government  effort,  was 
annoimced  by  the  President  and  Vice 
President  on  December  19, 1994.  It  was 
designed  to  focus  attention  on  what 
each  agency  does,  examining  its  mission 
and  looking  at  its  programs  and 
functions  to  see  if  there  are  ways  to 
provide  better  service  to  the  public  and, 
at  the  same  time,  do  business  in  a  more 
cost-effective  manner,  i.e.,  "make 
government  work  better  and  cost  less." 
Each  agency  was  asked  to  assemble  a 
team  to  review  its  own  programs  and 
functions.  SSA's  team  worked  closely 


with  a  team  of  representatives  from  NPR 
and  the  Office  of  Management  and 
Budget  (OMB)  to  develop 
recommendations  for  the  Vice 
President's  consideration. 

On  April  11, 1995,  the  White  House 
formally  approved  SSA's  reinvention 
proposals  and  officially  announced 
them  the  next  day.  One  of  these 
proposals  was  to  cycle  the  payment  of 
benefits. 

Recipients  of  Old- Age,  Survivors  and 
Disabibty  Insiuance  (OASDI)  benefits 
and  Supplemental  Security  bicome 
(SSI)  payments  currently  are  paid  in  the 
first  few  days  of  each  month.  While 
these  specific  payment  days  have  never 
been  required  by  the  Social  Security  Act 
(the  Act),  which  in  §§  205(i)  and 
1631(a)(1)  commits  the  time  for  making 
benefit  payments  to  the  discretion  of  the 
Commissioner  of  Social  Secxmty,  it  has 
been  our  longstanding  administrative 
practice  to  make  payment  on  these  days. 
Monthly  benefits  are  paid  to  all  OASDI 
beneficiaries  on  the  same  day  (generally 
the  3rd  day  of  each  month  for  the 
preceding  month)  and  to  all  SSI 
beneficiaries  on  the  same  day  (generally 
the  1st  day  of  each  month  for  which  the 
payment  is  due). 

Over  the  years,  a  trend  has  developed 
that  has  resulted  in  deterioration  of 
services  we  provide  face-to- face  or  over 
the  telephone  on  and  around  our 
payment  days.  This  phenomenon  is 
described  fully  below  and  is  of 
particular  concern  to  us  in  light  of  the 
Agency's  commitment  to  provide 
"world  class"  service  to  our 
beneficiaries  and  customers. 

Executive  Order  12862,  issued  on 
September  11, 1993,  mandates  that  the 
standard  of  quality  for  services  provided 
to  the  public  for  all  government 
agencies  shall  be  "customer  service 
equal  to  the  best  in  the  business."  This 
standard  has  been  incorporated  into 
SSA's  goal  of  providing  "world  class" 
public  service.  For  example,  when  you 
conduct  business  with  us,  we  have  set 
as  goals  that: 

•  When  you  make  an  appointment  to 
talk  with  someone  at  one  of  oiu'  field 
offices,  we  will  serve  you  within  10 
minutes  to  the  scheduled  time. 

•  When  you  call  our  toll-free  800 
number,  you  will  get  through  to  it 
within  5  minutes  of  your  first  try. 

SSA's  current  practice  of  paying  47 
million  beneficiaries  within  the  first  3 
days  of  each  month  results  in  a  large 
surge  of  work  during  the  first  week  of 
each  month.  This  surge  includes  a  large 
number  of  visitors  to  field  offices  and 
calls  to  OIU  toll-free  800  niunber  to 
report  nonreceipt  of  a  check,  question 
the  amount  paid,  or  ask  about  other 
payment-related  issues.  Approximately 
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9  percent  of  all  calls  during  check  week 
concern  nonieceipt,  compared  to  3 
percent  during  the  rest  of  the  month.  As 
an  example  of  the  surge  that  occurs 
around  the  current  payment  days,  on 
April  3, 1995, 1,091,282  calls  were 
placed  to  SSA's  800  number.  On  April 
14, 1995,  the  number  of  calls  placed  to 
our  800  number  decreased  to  229,022. 

It  is  important  to  beneficiaries  and 
customers  to  be  able  to  reach  SSA  with 
fewer  busy  signals,  and  we  have 
pledged  to  enable  callers  to  get  through 
to  the  800  nimiber  within  5  minutes  of 
their  original  attempt.  However,  in  fiscal 
year  (FY)  1994,  during  peak  periods, 
customers  encoimtered  busy  signals  on 
SSA's  800  number  40-63  percent  of  the 
time  and  had  to  wait  more  than  5 
minutes  to  get  through  about  30  percent 
of  the  time.  This  delay  often  occurs  at 
a  time  when  it  may  be  the  most  critical 
for  the  individual  to  reach  us,  to  report 
a  lost  check,  for  example.  Anyone  who 
experiences  a  delay  in  reaching  us  to 
report  a  lost  check  also  faces  a  delay  in 
receiving  a  replacement  check.  Since 
many  beneficiaries  rely  solely  on  their 
Social  Security  benefits,  this  can  be  a 
real  hardship  for  them. 

Our  goal  is  for  our  customers  to  have 
minimal  waits  for  service  when  visiting 
a  Social  Security  field  office.  Today, 
SSA  does  not  always  meet  this  goal.  In 
FY  1994  there  were  24  million  visitors 
to  our  field  offices.  While  the  average 
wait  during  check  week  for  individuals 
with  an  appointment  was  8  minutes, 
some  individuals  with  appointments 
had  to  wait  over  2  hours.  Thirty-two 
percent  of  the  visitors  to  oiu*  offices 
without  appointments  in  FY  1994 
(typically  people  who  have  questions 
related  to  their  payments  or  who  want 
to  report  payment  delivery  problems) 
had  to  wait  more  than  30  minutes  after 
arriving  to  be  served.  The  average  wait 
diuing  check  week  for  individuals 
without  appointments  was  16  minutes, 
although  some  individuals  without 
appointments  had  to  wait  over  3  hours. 
This  can  be  a  particular  hardship  to 
those  who  are  elderly  or  disabled,  as 
well  as  to  people  who  might  take  off 
from  work  to  come  to  our  offices. 
The  demographic  and  resource 
challenges  we  will  face  over  the  next  25 
years  will  make  it  even  more  difficult 
for  us  to  meet  our  service-delivery 
objectives.  Currently,  we  pay  47  million 
OASDI  and  SSI  beneficiaries  within  the 
first  three  days  of  each  month.  Due  to 
the  aging  of  die  "baby  boomer" 
generation,  by  the  year  2020,  we  will  be 
paying  about  75  milhon  beneficiaries,  a 
60  percent  increase  over  today's . 
beneficiary  population.  This  will  place 
an  unprecedented  demand  on  our 
benefit  delivery  system. 


We  are  concerned  that,  in  the  next  25 
years,  with  the  prospect  of  about  75 
million  beneficiaries  all  receiving  their 
payments  on  single  days,  there  will  be 
a  serious  deterioration  in  oiu'  service  to 
the  public,  and  we  will  not  be  able  to 
provide  the  kind  of  service  to  which  we 
are  committed.  The  growth  in 
beneficiary  population  is  expected  to 
place  an  even  greater  strain  on  SSA's 
resources  at  the  beginning  of  the  month. 
At  the  same  time  that  the  niunber  of 
SSA  customers  is  growing,  SSA's 
resources  are  being  reduced.  Public  Law 
103-226  mandates  an  overall  12  percent 
reduction  of  Federal  staffing  levels  by 
1999,  and  this  will  impact  SSA's 
resources.  As  a  result,  we  are 
particularly  concerned  that  we  will  not 
be  able  to  cope  with  the  monthly 
workload  peaks  and  still  maintain  our 
goal  of  being  readily  accessible  to  the 
public  unless  we  make  significant 
changes  in  the  way  in  which  we  deliver 
service. 

In  the  futiue,  the  increased  number  of 
beneficiaries  and  customers  plus  the 
mandated  reduction  of  Federal  staffing 
levels  will  have  a  real  impact  on  the 
public's  ability  to  contact  us.  This  will 
be  especially  hard  on  individuals  during 
check  week  (currently  the  first  week  in 
each  month  that  benefits  are  paid)  when 
the  system  v«ll  be  overloaded.  Check 
week  is  the  time  that  beneficiaries  often 
have  the  most  lu^ent  need  to  reach  us 
to  report  nonreceipt  or  other  problems 
related  to  their  payment,  and  to  request 
a  replacement  check. 

Each  attempted  phone  contact  by  an 
SSA  beneficiary,  whether  over  or  under 
age  65,  may  represent  a  personal  crisis 
due,  for  example,  to  nonreceipt  of 
benefits.  Social  Seciurity  benefits  affect, 
in  partioUar,  nearly  all  individuals  age 
65  and  over  in  the  United  States  (U.S.). 
For  a  significant  proportion  of 
individuals  over  age  65,  the  benefits 
represent  90  percent  or  more  of  their 
total  income.  For  these  beneficiaries, 
nonreceipt  is  not  an  abstract  concept  or 
statistic.  It  may  represent  the  difference 
between  paying  rent  or  mortgage 
payments  on  time  or  late.  It  may  mean 
the  ability  to  purchase  food.  It  may 
represent  lack  of  gasoline  or  busfare  to 
get  to  a  medical  appointment.  A  phone 
contact  or  visit  may  be  by  a  recent 
widow(er)  who  is  reporting  the  death  of 
her/his  spouse.  One  successful 
telephone  call  may  be  all  that  is 
necessary  to  enable  SSA  to  convert 
retirement  benefits  as  a  spouse  into 
higher  widow(er)'s  benefits.  An 
unsuccessful  phone  contact  could 
prevent  us  from  holding  back  payments 
to  the  deceased  individual  and 
scheduling  benefits  to  die  newly 
widowed  beneficiary.  When  individuals 


are  unsuccessful  at  reaching  us  by 
telephone,  either  they,  or  a  friend  or 
family  member,  may  take  time  off  fitim 
work  to  come  into  a  field  office.  Any 
additional  delay  waiting  in  the  field 
office  causes  them  to  lose  even  more 
time  ftxim  work. 

Today,  we  are  attempting  to  cope  with 
the  uneven  workload  pattern  in  order  to 
maintain  our  level  of  service  through  a 
series  of  administrative  and 
management  initiatives.  For  example,  at 
the  beginning  of  the  month,  we  redeploy 
staff  bom  other  work  to  handle  the 
increase  in  telephone  inquiries  which 
sometimes  exceeds  two  million  calls  a 
day.  While  this  practice  has  been 
generally  successful  so  far,  it  will  not 
continue  to  be  as  effective  in  the  future 
when  the  number  of  beneficiaries 
increases  substantially  and  our  staffing 
decreases. 

We  are  considering  all  our  options  in 
preparing  for  this  increase  in  SSA's 
workloads  and  staff  reductions  and, 
accordingly,  are  looking  for  ways  to 
reengineer  oxu  various  processes  to 
allow  us  to  achieve  our  world  class 
customer  service  goals  and,  at  the  same 
time,  increase  efficiency  and 
productivity  to  the  mavimiiTn  extent 
possible.  It  is  clear,  though,  that  SSA's 
goal  to  achieve  a  leve.l  of  world  class 
customer  service  ca^inot  be  realized 
unless  our  worklotfds  are  evened  out 
This  is  critical  to  providing  better  access 
to  SSA's  services^'for  our  beneficiaries 
and  customers,  j 

The  release  oCall  OASDI  and  SSI 
payments  on  sin^  days  also  has  an 
adverse  effect  on  certain  sectors  of  the 
economy.  Based  on  meetings  we  held 
with  representatives  of  the  banking  and 
business  community,  the  Department  of 
the  Treasury  (DT).  the  Federal  Reserve 
System  (FRS)  and  die  U.S.  Postal 
Service  (USPS),  it  is  clear  that  the  large, 
once-a-month  OASDI  and  SSI  payment 
files  are  creating  many  problems.  The 
banking  and  business  community,  the 
DT,  FRS  and  die  USPS  all  have  to  bear 
the  expense  of  providing  sufficient 
resources  and  processing  capacity  to 
deal  with  OASDI  and  SSI  payments  as 
they  flow  through  the  national  payment 
system  at  the  beginning  of  the  month, 
lliis  capacity  is  not  needed  throughout 
the  remainder  of  the  month. 

Equally  significant  is  the  growing 
operational  risk  that  is  associated  with 
SSA's  current  payment  pattern. 
Representatives  from  several  large 
financial  institutions  made  it  clear  that 
when  the  Social  Security  direct  deposit 
payment  file  becomes  available  for 
processing  from  FRS,  they  stop  all  other 
business  and  devote  their  entire 
operation  to  ensuring  the  file  is 
processed  quickly  and  accurately. 
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Because  of  the  inordinately  large 
number  of  payments  involved,  these 
institutions  must  ensure  that  nothing 
goes  wrong  as  the  file  passes  through 
the  national  payment  system  and  is 
deposited  into  individual  customers' 
accounts.  Any  event  that  adversely 
affects  the  operational  capacity  of  DT, 
FRS  or  a  large  financial  institution  in 
the  1  to  4  day  window  prior  to  the  3rd 
of  the  month  may  result  in  the  delay  or 
nonreceipt  of  literally  millions  of  Social 
Security  benefit  payments  which  could 
create  hardship  for  SSA  beneficiaries. 
Leveling  the  Social  Security  payment 
files  through  cycling  will  help  prevent 
this  operational  risk  and  resulting 
hardship. 

In  order  to  improve  our  service  to  the 
public,  both  now  and  in  the  future,  we 
will  spread  the  pa3mient  of  OASDI 
benefits  throughout  the  month,  rather 
than  continue  to  make  all  benefit 
payments  on  single  days  at  the 
beginning  of  the  month.  That  is,  we  will 
establish  several  additional  payment 
days  for  each  month,  and  pay  the  full 
monthly  benefit  to  some  beneficiaries 
on  the  first  of  those  payment  days,  to 
other  beneficiaries  on  the  second  of 
those  payment  days,  and  so  forth.  The 
payment  day,  or  cycle,  on  which  a 
beneficiary  is  paid  generally  will  not  be 
changed,  so  that  if  you  are  paid  on  the 
second  payment  day  in  one  month  you 
will  be  paid  on  the  second  payment  day 
in  each  succeeding  month  as  well.  This 
approach,  which  we  call  "cycling  of 
payments,"  will  level  the  wcHrkload 
peaks  associated  with  our  current 
practice  of  paying  all  benefits  on  the 
same  day.  Since  calls  and  visits 
associated  with  receipt  of  the  monthly 
benefit  payment  will  be  distributed 
throughout  the  month,  rather  than 
concentrated  in  a  few  days,  there  will  be 
shorter  waiting  times  for  assistance  and 
we  will  be  able  to  achieve  or  sustain  our 
world  class  service  to  the  public. 

It  is  important  to  note  that  payment 
cycling  will  not  change  the  way  benefits 
are  computed.  We  will  continue  to 
follow  the  same  rules  in  determining 
month  of  entiUement  and  the  payment 
amount  People  whose  benefits  are 
cycled  will  receive  the  same  amount 
they  would  receive  if  they  were  paid  on 
the  3rd  of  the  month. 

The  benefits  to  society  of 
implementing  payment  cycling  are 
potentially  significant  but  extremely 
difficult  to  estimate.  Cycling  will  benefit 
members  of  the  public  in  that  they  will 
have  better  access  to  SSA  services, 
including  shorter  waiting  times  in  field 
offices  and  when  calling  the  800 
number,  as  SSA's  workloads  increase  in 
the  futvire.  Cycling  will  benefit  the 
business  and  banking  communities  in 


that  they  will  be  better  able  to  utilize 
their  resoiutss  throughout  the  month, 
processing  Social  Security  payments  on 
a  weekly  basis.  Cycling  will  also  reduce 
the  risk  involved  in  processing  large 
once-a-month  files.  If  we  continue  to 
pay  all  beneficiaries  on  single  days 
once-a-month,  SSA's  service  to  the 
public  will  deteriorate,  and  the  adverse 
impact  that  the  once-a-month  payments 
have  on  the  business  and  financial 
community  will  continue,  as  will  the 
growing  operational  risk  that  goes  along 
with  processing  all  benefit  payments  at 
one  time. 

After  considering  how  best  to 
implement  the  reinvention  proposal  to 
cycle  the  timing  of  benefit  payments,  we 
have  decided  the  following: 

1.  We  will  establish  three  additional 
payment  days  throughout  the  month 
(i.e.,  the  second,  third  and  fourth 
Wednesdays  of  the  month]  on  which 
individuals  may  be  paid.  This  schedule 
will  alleviate  to  the  maximum  extent 
possible  the  current  Monday  workload 
peak  which  is  also  noW  being 
experienced  by  SSA's  toll-fi«e  800 
number  and  field  offices  when  the 
payment  day  falls  on  Friday,  Saturday, 
Sunday  or  Monday,  which  occurs  more 
than  half  of  the  time. 

2.  We  will  implement  payment 
cycling  prospectively  only  for  new 
OASDI  beneficiaries  whose  claims  are 
filed  on  or  after  May  1, 1997.  Payments 
to  current  beneficiaries  will  not  be 
cycled,  as  they  are  already  in  the 
established  pattern  of  receiving  their 
benefits  on  the  third  of  the  month. 

In  the  notice  of  proposed  rulemaking 
(NPRM)  we  indicated  that  we  proposed 
to  implement  payment  cycling  by 
January  1997.  However,  we  are  delaying 
implementation  because  we  anticipate 
heavy  workloads  between  December 

1996  and  March  1997  due  to  recently 
enacted  legislation,  and  we  believe  it 
would  be  unwise  to  begin  payment 
cycling  during  that  time,  llie  May  1, 

1997  implementation  date  was  also 
selected  to  allow  SSA,  DT  and  FRS,  who 
share  responsibility  for  deUvery  of 
SSA's  payments,  sufficient  time  to 
complete  the  essential  modifications 
required  before  cycling  can  begin. 
Moreover,  publishing  the  final 
regulation  several  months  in  advance  of 
the  implementation  date  allows  the 
business  and  financial  community  lead 
time  to  prepare  for  cycling. 

3.  We  will  assign  one  of  the  newly 
established  payment  days  to  each  new 
OASDI  beneficiary  based  on  the  date  of 
birth  of  the  person  on  whose  record 
entitlement  is  established  (the  insured 
individual).  Generally,  new  OASDI 
beneficiaries  who  receive  auxiliary  or 
survivors  benefits  on  an  insured 


individual's  record  will  be  assigned  to 
the  payment  day  based  on  the  insured 
individual's  date  of  birth.  Insiired 
individuals  bom  on  the  1st  through  the 
10th  of  the  month  will  be  paid  on  the 
second  Wednesday  of  each  month. 
Injured  individuals  bom  on  the  11th 
through  the  20th  of  the  month  will  be 
paid  on  the  third  Wednesday  of  each 
month.  Insured  individuals  bom  after 
the  20th  of  the  month  will  be  paid  on 
the  fourth  Wednesday  of  each  month. 
With  the  few  exceptions  described 
below,  no  new  OASDI  beneficiaries  will 
receive  payments  on  the  3rd  of  the 
month. 

Individuals  who  are  being  paid 
benefits  on  one  record  on  the  3rd  of  the 
month,  and  who  become  entitled  on 
another  record  after  April  30, 1997 
without  a  break  in  entitlement,  will 
continue  to  receive  all  benefits  on  the 
3rd  of  the  month. 

After  April  30, 1997,  individuals  who 
become  entitled  on  one  record  and  later 
entitled  on  another  record,  without  a 
break  in  entitiement,  will  be  paid  all 
benefits  to  which  they  are  entitled  no 
later  than  their  current  payment  day. 
They  will  not  be  assigned  a  later 
payment  day  as  long  as  they  remain 
continuously  entitled.  We  believe  this 
change  from  otir  proposed  rule  is 
desirable  to  ensure  that  those 
individuals  who  have  become 
accustomed  to  receiving  their  payments 
on  a  certain  day  are  not  required  to  wait 
an  additional  1  to  2  weeks  for  payment 
when  the  second  entitlement  begins.  We 
have  had  to  establish  an  interim  process 
to  implement  this  change  imtil  such 
time  as  systems  enhancements  can  fully 
support  a  permanent  process.  Under  the 
interim  process,  these  individuals  will 
be  assigned  a  payment  day  based  on  the 
new  entitlement  situation  or,  if  that  is 
later  than  the  current  payment  day,  they 
will  be  paid  on  the  3rd  of  the  month. 
Under  the  permanent  process, 
individuals  will  be  assigned  whichever 
payment  day  is  earlier:  the  current 
payment  day  or  the  payment  day  which 
would  be  assigned  based  on  the  new 
entitlement  situation. 

4.  We  may  accommodate  some 
beneficiaries  currently  being  paid  on  the 
3rd  of  the  month  who  voluntarily  wish 
to  change  to  the  payment  day  that 
would  be  selected  by  the  date  of  birth 
criteria  described  above,  in  order  to 
accelerate  the  workload  leveling  effect 
of  cycling.  For  example,  we  plan  to 
allow  them  to  volunteer  to  switch  if 
only  one  person  is  being  paid  on  the 
record  or,  if  there  are  other  beneficiaries 
being  paid  on  the  same  record,  all  others 
agree,  in  writing,  to  the  change. 
However,  once  a  volimteer  is  assigned 
to  a  new  payment  day,  that  day  vtrill  be 
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permanent  and  the  person  will  not  be 
allowed  to  change  back  to  the  3rd  of  the 
month.  We  will  not  allow  beneficiaries 
being  paid  on  one  of  the  three  new  days 
to  switch  to  a  different  payment  day. 

5.  We  will  not  include  persons 
receiving  SSI  payments,  and  persons 
concurrently  entitled  to  both  OASDI 
and  SSI  benefits,  in  payment  cycling. 
Since  SSI  is  a  needs-based  program,  we 
believe  we  should  continue  to  pay  these 
individuals  as  early  in  the  month  as 
possible.  Concurrently  entitled 
individuals  who  lose  eligibility  for  SSI 
will  continue  to  be  paid  on  the  3rd. 

6.  We  will  not  apply  payment  cycling 
to  OASDI  beneficiaries  whose  income  is 
deemed  to  SSI  beneficiaries.  The  reason 
is  that  most  deeming  cases  involve 
family  members  who  receive  Federal 
income  maintenance  benefits.  Those 
family  units  should  continue  to  receive 
payments  as  early  in  the  month  as 
possible.  Likewise,  payment  cycling 
will  not  apply  to  OASDI  beneficiaries 
who,  due  to  their  income  and/or 
resoiux»s,  are  not  entitled  to  SSI  but  the 
State  in  which  they  live  covers  their 
Medicare  premiiun.  The  Health  Care 
Financing  Administration  requested 
that  these  OASDI  beneficiaries  be  paid 
early  in  the  month. 

7.  Payment  cycling  will  not  apply  to 
beneficiaries  living  in  a  foreign  country. 
For  those  beneficiaries  who  will  be  paid 
by  check  because  SSA  does  not  have 
direct  deposit  arrangements  with  the 
country  in  which  they  reside,  foreign 
check  delivery  is  often  unreliable. 
However,  with  one  delivery  day  on  the 
3rd  of  the  month  it  is  easier  to  target 
when  checks  should.be  received  than  if 
they  were  sent  four  times  throughout 
the  month.  Also,  since  foreign 
beneficiaries  do  not  have  access  to  the 
800  number  or  to  SSA's  field  offices  in 
the  country  where  they  reside,  these 
facilities  will  not  be  adversely  affected 
if  we  continue  to  pay  foreign 
beneficiaries  on  the  3rd  of  the  month. 
The  presence  of  a  foreign  address  for 
any  beneficiary  on  a  Social  Seauity 
record  will  mean  that  all  beneficiaries 
on  that  record  will  be  paid  on  the  3rd 
of  the  month.  The  reason  is  that,  for 
operational  purposes,  we  are  assigning  a 
single  payment  day  for  all  individuals 
who  receive  benefits  on  the  earnings 
record  of  a  particular  individual.  Chice 

a  beneficiary  has  reported  a  foreign 
address  and  all  individuals  receiving 
benefits  on  that  account  are  changed  to 
the  3rd  of  the  month,  the  payment  day 
for  all  of  them  will  remain  the  3rd  of  the 
month  even  if  the  person  with  the 
foreign  address  returns  to  the  U.S.  This 
is  to  prevent  potential  confusion  caused 
by  beneficiaries  fi«quently  leaving  and 
entering  the  U.S. 


8.  We  will  notify  affected 
beneficiaries  in  writing  of  the  particiUar 
monthly  payment  day  that  is  assigned  to 
them.  However,  the  assignment  of  a 
payment  day  is  not  an  initial 
determination  and  is  not  appealable. 
Beneficiaries  have  never  been  able  to 
choose  their  payment  day  and  will  not 
be  able  to  choose  a  payment  day  under 
payment  cycling  except  under  very 
specific  and  limited  circumstances. 

Early  Consultations 

Prior  to  publishing  the  NPRM,  we 
conducted  10  focus  group  meetings  at  5 
locations  around  the  country  to  solicit 
comments  and  obtain  reaction  from  the 
pubUc  to  cycling  payments  throughout 
the  month.  Two  meetings  were  held  in 
each  location:  one  with  current 
beneficiaries  age  21  and  over  and  one 
with  future  beneficiaries  age  21  and 
over.  After  we  described  our  futiu« 
workload  projections  and  residtant 
service  deUvery  deterioration,  the  vast 
majority  of  futiu«  beneficiaries  with 
whom  we  met  said  they  would  not  mind 
being  paid  later  in  the  month. 

We  also  conducted  a  series  of  separate 
meetings  with  stakeholders  including 
representatives  from  the  business 
community,  financial  community,  other 
government  agencies  and  advocacy 
groups.  The  overwhelming  consensus  of 
opinion  among  all  stakeholders  who 
participated  was  that  SSA  should 
implement  some  form  of  payment 
cycling. 

Comments  on  NPRM 

On  January  26, 1996,  we  published 
proposed  regulations  in  the  Federal 
Rej^er  at  61  FR  2654  and  provided  a 
60-day  period  for  interested  individuals 
to  comment.  On  February  15, 1996  we 
held  an  informational  briefing  for 
representatives  of  groups  and 
organizations,  and  any  others,  who  were 
interested  in  attending,  to  provide 
details  and  to  answer  questions  on  how 
SSA  proposed  to  implement  payment 
cycling. 

In  response  to  the  NPRM,  we  received 
comments  from  17  commenters.  Most  of 
the  comments  came  from  financial 
institutions,  financial  trade  associations, 
and  State  and  local  human  services 
agencies,  as  well  as  DT.  Several 
comments  came  from  individuals  who 
did  not  identify  themselves  as 
represepting  any  particular  organization 
or  advocacy  group. 

The  comments  on  the  proposed  rules 
were  overwhehningly  favorable.  Fifteen 
commenters,  including  both 
organizations  and  individuals,  fully 
supported  payment  cycling.  Only  two 
individuals  expressed  opinions  against 
the  proposed  change.  The  majori,ty  of 


commenters  also  agreed  with  SSA's 
decision  not  to  cycle  current 
beneficiaries. 

Most  of  the  financial  institutions  who 
conunented  indicated  that  payment 
cycling  would  help  them  to  provide 
better  customer  service  on  or  around 
payment  days.  One  also  mentioned 
payment  cycling  easing  concerns  they 
ciurently  have  for  the  safety  of  bank 
employees  and  customers  on  payment 
days  due  to  the  large  amount  of  cash 
they  have  on  hand  on  those  days. 
One  commenter  who  identified 
herself  as  a  future  beneficiary  who 
would  be  covered  by  payment  cycling 
said  she  supported  it  because  she  wants 
SSA  to  be  able  to  provide  the  best 
possible  service  for  cvurent  beneficiaries 
and  for  her  when  she  is  eligible  to  file 
for  benefits.  A  hiunan  services  agency 
that  supported  payment  cycling  said  it 
is  aware  of  the  problems  clients 
cxurently  encounter  getting  through  -to 
SSA  on  or  around  payment  days.  The 
agency  also  mentioned  cycling  as  being 
a  crime  deterrent,  since  it  is  well  known 
that  checks  arrive  on  the  3rd. 

Only  two  commenters  from  the 
financial  community  responded  to 
SSA's  request  for  information  fix>m  the 
business  and  financial  community  about 
the  incremental  cost  or  savings  to  them. 
One  of  these  two  commenters,  who  fully 
supported  payment  cycling,  said  "*  •  • 
gradual  enrollment  of  beneficiaries  and 
anticipated  increase  in  the  number  of 
beneficiaries  make  it  difficult  to 
determine  the  costs  the  banking 
industry  will  be  able  to  avoid  as  a  result 
of  the  adoption  of  this  policy."  This 
commenter  said,  "In  addition  to 
eventual  long-term  cost  savings,  there 
are  also  payment  system  risk  reduction 
effects  flowing  from  this  proposal."  The 
other  commenter  who  responded  to  this 
request  from  SSA,  and  who  also  fully 
supported  payment  cycling,  said  since  it 
applies  prospectively  to  new 
beneficiaries,  it  will  not  reduce  their 
ciurent  expenses  and  that  ii  is  difficidt 
to  quantify  future  savings  at  this  time. 

Some  of  those  whoikipported 
payment  cycling  suggested  changes  in 
some  of  the  specific  details  about 
cycling.  One  of  the  two  individuals  who 
were  not  in  favor  of  payment  cycling 
also  submitted  comments.  Following  are 
summaries  of  those  suggested  changes 
and  comments  and  our  responses  to 
them: 

Comment:  One  commenter  said  that 
instead  of  SSA's  toll  free  800  number 
being  busy  at  the  beginning  of  the 
month  (and  SSA  having  the  rest  of  the 
month  to  get  caught  up  with  its  other 
work),  the  toll  free  800  number  will  be 
consistently  busy  throughout  the  month. 
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This  will  make  it  more  difficult  for  SSA 
to  get  caught  up  with  its  work. 

Response:  In  cycling  benefit 
payments.  SSA's  objective  is  to  improve 
public  service  by  reducing  the 
inordinate  workload  peak  that  now 
occurs  when  all  payments  are  delivered 
at  the  beginning  of  the  month.  By 
leveling  SSA's  workload,  the  public  will 
be  able  to  get  a  consistent  level  of 
quality  service  at  any  time  of  the  month. 

It  is  true  that  eventudly  payment 
cycling  will  have  an  efiiect  upon  SSA's 
workforce.  Employees  may  receive  more 
telephone  inquiries  and  field  o£Gce 
contacts  in  the  last  2  weeks  of  the 
month  than  occxa  today.  Again,  this  is 
the  piirpose  of  payment  cycling.  By 
leveling  workloads,  the  public  is  better 
served  because  it  consistently  has  better 
access  to  SSA  services.  At  the  same 
time,  SSA  is  in  a  position  to  make  better 
use  of  its  available  resources. 

Comment:  The  same  commenter  was 
concerned  that  there  will  be  additional 
work  and  expense  for  SSA  because 
someone  who  now  receives  two  types  of 
benefits  (one  on  his/her  own  record  and 
one  on  a  spouse's  record]  will  now 
receive  two  checks.  Receiving  one  check 
later  in  the  month  will  cause  more 
people  to  call  witli  inquiries  about 
receipt  of  the  second  check.  This  will 
also  cost  SSA  more  (i.e.,  the  costs 
associated  with  disbursing  two  checks). 

Response:  SSA's  intent  is  to  pay  each 
entitled  beneficiary  all  monies  due  on 
one  day  regardless  of  whether  they  are 
dually  entitled  on  their  own  vtoik 
record  and  that  of  a  spouse.  For 
example,  a  woman  who  receives 
benefits  on  her  husband's  record,  but  is 
also  entitled  on  her  own  work  record, 
would  receive  benefits  on  the  payment 
date  assigned  based  on  her  birth  date. 
On  that  date,  she  would  receive  a 
payment  reflecting  the  combined 
amount  of  her  ovm  benefits  and  the 
excess  due  for  the  "wife's  benefit." 

Comment:  This  same  commenter  was 
concerned  that  payment  cycling  is  more 
favorable  to  someone  whose  birthday  is 
earUer  in  the  month.  Some  people  vvill 
not  receive  their  {Ayment  until  3  or  4 
weeks  after  the  month  for  which  they 
are  due,  whereas  someone  whose 
payment  is  not  cycled  receives  it  only 
3  days  after  the  month  for  which  it  is 
due. 

Response:  There  are  two  issues 
mentioned.  First,  it  is  true  that  in  using 
the  method  of  cycling  based  on  birth 
dates,  individiials  bom  early  in  the 
month  receive  their  bmefits  earUer  each 
mmth.  But  any  fbnnula  designed  to 
evenly  distribute  future  beneficiaries' 
payments  throughout  the  month  (e.g., 
using  the  last  2  digits  of  a  person's 
social  security  niunber)  will  produce  the 


same  result.  The  birth  date  formula  was 
imanimously  favored  by  members  of  the 
public  who  participated  in  SSA's  focus 
groups  in  that  it  was  the  easiest  for  them 
to  relate  to  and  understand. 

Second,  this  raises  an  issue  of 
perception.  Beneficiaries  who  are  paid 
on  the  second,  third  and  fourth 
Wednesdays  of  the  month  for  the 
previous  month's  entitlement  may 
perceive  that  they  are  not  receiving  the 
same  level  of  service  as  someone  who  is 
paid  on  the  3rd  of  the  month.  This  was 
not  an  issue  that  concerned  participants 
in  SSA's  focus  groups.  These 
individuals  indicated  that  because  they 
had  not  yet  begun  receiving  Social 
Security  benefits,  it  was'not  of  concern 
whether  their  future  benefits  were  paid 
on  the  3rd  of  the  month  or  on  the 
second,  third  or  fourth  Wednesdays 
because  once  their  payments  start,  they 
would  be  paid  consistently  at  the  same 
monthly  interval.  Further,  these  same 
focus  group  participants  recognized  that 
unless  SSA  did  something  to  level 
workloads  that  now  occiu  at  the 
beginning  of  the  month,  their  ability  to 
file  a  claim,  have  a  question  answered 
or  otherwise  receive  prompt  service  was 
being  jeopardized  as  the  Agency's 
workloac^  increased. 

Comment:  The  above  conunenter  also 
believed  it  is  uniiair  to  pay  SSI 
recipients  and  OASDI  beneficiaries  who 
qualify  for  Qualified  Medicare 
Beneficiary  (QMB)  payments  early  in 
the  month  while  paying  all  other  OASDI 
beneficiaries  later  in  the  month, 
particularly  since  some  of  these  OASDI 
beneficiaries  miss  qiialifying  for  SSI  by 
a  small  amoimt.  In  a  similar  vein, 
another  commenter  recommended  that 
two  additional  groups  of  individuals  be 
excluded  bom  payment  cycling:  those 
living  below  200%  of  the  poverty  level 
and  diose  who  would  face  "undue 
hardship"  if  they  received  their  benefits 
after  the  3rd  of  the  month. 

Response:  SSA  can  readily  identify 
SSI  recipients  as  those  individuals  of 
limited  means.  Accordingly,  we  will 
exempt  anyone  who  receives  SSI  from 
having  their  payment  cycled.  However, 
we  have  no  information  relating  to  the 
economic  circumstances  of  anyone 
receiving  OASDI  benefits  to  enable  us  to 
determine  who  is  of  limited  means. 
Even  if  we  did,  we  would  have  to 
establish  a  benchmark  at  some  level. 
Whatever  benchmark  SSA  established, 
there  would  be  individuals  who  fall  just 
below  the  mark  and  those  who  fall  just 
above  the  mark.  Therefore,  we  continue 
to  believe  that  the  use  of  the  SSI  means 
test  is  appropriate  from  both  a  policy 
and  operational  perspective. 

We  do  not  beheve  that  creating 
additional  criteria  for  an  "undue 


hardship"  test  is  necessary.  Indeed, 
people  who  otherwise  would  have  been 
paid  on  the  3rd  of  the  month  will  now 
be  paid  later  in  the  month  as  a  result  of 
payment  cycling.  However,  we  believe 
the  improved  access  to  SSA's  services 
for  all  beneficiaries  and  customers,  as 
well  as  the  benefits  to  the  banking  and 
business  community  which  will  enable 
them  to  provide  better  customer  service, 
and  the  reduction  of  the  risk  involved 
in  processing  large  once-a-month  files 
outweigh  the  effects  of  being  paid  later 
in  the  month.  Moreover,  as  mentioned 
by  many  of  the  focus  group  participants, 
individuals  paid  consistently  on  the 
second  Wednesday  of  the  month  bom 
the  inception  of  their  entitlement  are 
receiving  the  same  level  of  service  as 
individuals  paid  on  the  3rd  of  the 
month  from  the  inception  of  their 
entitlement.  In  addition,  already  limited 
SSA  staff  and  resources  would  have  to 
be  assigned  to  administer  an  "undue 
hardship"  test. 

Comment:  One  conunenter  thought 
SSA  should  assign  the  payment  day  for 
cycled  payments  based  on  something 
other  than  the  date  of  birth.  The 
commenter  believed  using  the  date  of 
birth  means  banks  would  need  to  know 
the  customer's  date  of  birth  in  order  to 
process  customer  inquiries.  The 
commenter  also  indicated  the  banking 
industry  does  not  know  a  customer's 
date  of  birth  and  some  customers  will 
not  give  out  that  infraination  or  do  not 
know  it.  A  suggestion  was  to  use  the 
first  initial  of  the  customer's  last  name 
to  assign  the  payment  day.  However, 
another  commenter  said  that  using 
birthdays  to  determine  distribution 
"makes  a  great  deal  of  sense  in  evening 
out  the  workload."  And  still  another 
commenter  suggested  giving 
beneficiaries  a  sticker  showing  the 
payment  day  which  they  coiild  place  in 
a  prominent  place  in  their  house  so  the 
date  would  be  easily  available. 

Response:  SSA  considered  a  number 
of  options  in  developing  a  means  of 
evenly  distributing  payments 
throughout  the  month.  In  addition  to  the 
alpha  formula  suggested  in  this 
comment,  SSA  considered  using  the  last 
2  digits  of  the  individual's  Social 
Security  niunber.  Any  of  these  methods 
would  restilt  in  a  random  distribution  of 
payments.  However,  the  £act  that 
people's  surnames  often  change  makes 
usiiu  the  alpha  formula  more  complex. 

SSA  selected  the  birth  date  formula 
based  on  the  luianimous  endorsement  of 
this  method  by  those  members  of  the 
public  who  participated  in  the  Agency's 
focus  groups.  All  participants  expressed 
their  belief  that  the  public  would  relate 
best  to  a  formula  based  on  a  person's 
date  of  birth. 


UMI 
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To  do  all  it  can  to  minimize  potential 
problems  like  those  cited  in  this 
comment,  SSA  plans  to  provide  all  new 
beneficiaries  with  a  written  notice 
infonning  the  individual  of  his  or  her 
assigned  payment  date.  Included  with 
the  written  notice  will  be  a  pamphlet 
explaining  payment  cycling  and  a 
calendar  providing  the  individual  with 
the  scheduled  payment  dates. 

Comment:  Several  commenters  luged 
SSA  to  consider  requiring  all  benefits  to 
be  paid  by  direct  deposit. 

Response:  Since  these  comments  were 
made.  Public  Law  104-134,  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996,  has  been 
signed.  This  law  requires,  with  limited 
exceptions,  anyone  who  files  for 
government  benefits  after  July  25, 1996, 
to  be  paid  by  direct  deposit,  hi  addition, 
with  certain  limited  exceptions,  the 
legislation  requires  that  by  1999,  all 
government  benefits  be  paid  by  direct 
deposit,  even  for  those  who  began 
receiving  payments  before  July  26. 1996. 
However,  without  payment  cycling. 
SSA  and  the  financial  community  will 
still  experience  workload  surges  the  first 
10  days  of  the  month  in  terms  of  direct 
deposits  all  occiuring  at  the  same  time, 
calls  to  SSA  and  to  the  financial 
institutions  concerning  crediting  of  the 
direct  deposit,  the  amount  of  the 
deposit,  or  many  other  issues  related  to 
the  benefit,  as  well  as  bank  customers 
wanting  to  make  withdrawals  as  soon  as 
the  direct  deposit  is  made. 

Comment:  Several  commenters 
thought  SSA  should  schedule  the 
delivery  of  cycled  benefits  on  assigned 
payment  dates  rather  than  the  planned 
Wednesday  schedule.  They  believed 
this  would  be  less  confusing  for 
customers  than  having  to  remember 
which  Wednesday  is  their  payment  day. 
However,  another  commenter,  a  non- 
profit electronic  banking  trade 
association,  said  its  members  supported 
paying  on  Wednesdays.  The  commenter 
said  many  beneficiaries  ciirrently 
become  confused  about  when  they  will 
receive  their  pmyments  if  the  3rd  is  on 
a  holiday  or  weekend.  The  commenter 
beUeved  Wednesday  payments  will 
clear  up  this  oonfiision. 

Response:  SSA  gave  the  payment 
schedule  under  cycling  a  great  deal  of 
consideration.  We  decided  on  the 
Wednesday  schedule  for  the  following 
reasons: 

•  If  the  objective  of  payment  cycling 
is  to  improve  service  by  providing  the 
public  with  better  access  to  SSA 
throu^  a  leveling  of  workloads,  then 
Wednesday  payments  offer  the  best 
opportunity  to  achieve  this.  Any  fixed 
date  schedule  (e.g.,  the  10th,  17th  and 
24th  of  the  month)  will  fall  on  a  Friday. 


Satiu'day,  Sunday  or  Monday  57  percent 
of  the  time.  This  is  likely  to  exacerbate 
the  workload  peaks  now  experienced  by 
SSA  every  Monday; 

•  A  Wednesday  schedule  avoids  the 
problem  of  having  to  adjust  payment 
dates  because  the  date  coincides  with  a 
Saturday  or  Sunday;  and 

•  A  Wednesday  schedule  avoids  the 
problem  of  having  to  adjust  payment 
dates  because  the  date  coincides  with  a 
Federal  holiday  to  the  maximum  extent 
possible. 

Again,  SSA  plans  to  provide  payment 
schedules  to  both  the  fhiandal 
community  and  the  public  to  minimize 
questions  or  confusion  regarding  the 
date  on  which  beneficiaries  will  be 
paid. 

Comment:  One  commenter  said  that 
SSA  should  clarify  how  these  payments 
should  be  coimted  for  means-tested 
programs,  such  as  AFDC,  food  stamps 
and  AFDC-related  Medicaid. 

Response:  We  do  not  issue  rules 
governing  these  other  programs  and 
have  no  authority  to  decide  how  omi 
pajrments  should  be  counted  for  those 
programs.  It  is  not  clear,  however,  that 
any  changes  are  necessary.  Certainly, 
SSA  will  provide  any  additional 
guidance  to  State  and  local  governments 
that  may  be  needed  about  oiu- 
procedures.  As  it  has  done  for  the  past 
56  years.  Social  Seciuity  will  continue 
to  pay  future  OASDI  beneficiaries  in  the 
month  following  the  month  of 
entitlement. 

Comment:  Two  commenters  wanted 
an  appeals  process  available  for  those 
beneficiaries  for  whom  receiving  their 
benefit  payment  later  in  the  month 
creates  a  hardship. 

Response:  The  payment  date  has 
never  been  appealable  and  SSA  does  not 
plan  to  make  it  appealable  or  establish 
a  new  appeals  process.  This  decision  is 
based  on  a  number  of  considerations. 
First,  all  individuals  of  limited  means 
(i.e.,  those  identified  at  or  below  the 
fwverty  level  through  their  entitlement 
to  SSI)  will  not  be  affected  by  payment 
cycling.  Accordingly,  they  will  receive 
both  their  SSI  and  Social  Security 
benefits  at  the  beginning  of  the  month. 
It  is  true  that  people  who  otherwise 
would  have  been  paid  on  the  3rd  of  the 
month  will  now  be  paid  later  in  the 
month  as  a  result  of  payment  cycling. 
However,  we  believe  the  improved 
access  to  SSA's  services  for  all 
beneficiaries  and  customers,  as  well  as 
the  benefits  to  the  banking  and  business 
community  which  will  enable  them  to 
provide  better  customer  service,  and  the 
reduction  of  the  risk  involved  in 
processing  large  once-a-month  files 
outweigh  the  effects  of  being  paid  later 
in  the  month.  Moreover,  SSA's  decision 


reflects  the  advice  given  by  members  of - 
the  public  who  participated  in  the 
Agency's  focus  groups.  These 
individuals  express^  a  strong  belief 
that  someone  who  has  not  yet  begim  to 
receive  Social  Seciuity  benefits  is  not 
disadvantaged  if  they  receive  their 
payment  on  any  of  the  assigned 
Wednesdays  from  the  outset  of  their 
entitlement. 

Establishing  an  appeals  process 
would  place  an  undue  administrative 
burden  on  SSA  and  could  defeat  the 
purpose  of  payment  cycling. 

Comment:  One  commenter  indicated 
disapproval  of  payment  cycling  but  gave 
no  reasons.  Therefore,  we  cannot 
respond. 

Comment:  One  commenter  said  that 
in  some  States,  individuals  can  be 
eUgible  for  State  payment  of  their 
Medicare  premium  under  the  QMB  and 
Specified  Low  Income  Medicare 
Beneficiary  programs  but  not  eUgible  for 
Medicaid.  Therefore,  the  commenter 
said  the  regulations  should  be  clarified 
to  make  certain  that  all  individuals 
whose  Medicare  premiiun  is  paid  by  the 
State  are  excluded  bom  payment 
cycling. 

Response:  We  are  adopting  this 
comment  and  revising  §  404.1807(c)(4) 
to  clarify  that  all  OASDI  beneficiaries 
whose  Medicare  premiums  are  paid  by 
the  State  in  which  they  hve  are 
excluded  frxim  payment  cycling. 

Comment:  One  commenter  luged  SSA 
to  include  current  beneficiaries  in 
payment  cycling  by  splitting  current 
recipients  into  two  groups  that  would  be 
processed  as  two  primary  cycles  and  to 
add  new  beneficiaries  to  two  secondary 
cycles  on  alternate  weeks. 

Response:  Prior  to  publishing  the 
NPRM,  SSA  considered  including 
current  beneficiaries  in  payment 
cycling.  We  rejected  this  option  because 
shifting  the  payment  date  of  one  half  of 
ciurent  beneficiaries  one  week  later 
would  disrupt  monthly  payment 
arrangements  for  22  million  ciurent 
OASDI  recipients.  Further,  without  a 
one-time  "bridge  payment"  (a  one-time 
additional  payment  which  would  cover 
the  period  of  time  from  the  3rd  of  the 
month  to  their  first  payment  day)  of  up 
to  $3.3  billion,  afiiected  beneficiaries 
would  be  required  to  wait  more  than  5 
weeks  between  benefit  payments  during 
the  month  of  transition.  Without 
legislation,  SSA  does  not  have  authority 
to  issue  this  type  of  special  adjustment 
payment.  Current  beneficiaries  who 
participated  in  focus  groups  were 
unanimous  in  their  opinion  that  SSA 
should  not  change  the  monthly  payment 
patterns  of  beneficiaries  currently  on  the 
rolls.  Finally,  the  majority  of 
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commenters  agreed  with  SSA's  decision 
not  to  cycle  current  beneficiaries. 

Comment:  One  conunenter 
reconunended  that  SSA  launch  a 
comprehensive  educational  program  to 
advise  all  stakeholders  of  the  new 
payment  dates  once  adopted. 

Response:  Individual  beneficiaries 
whose  benefits  are  cycled  will  receive 
an  informational  pamphlet  explaining 
payment  cycling  and  a  calendar 
providing  them  with  the  scheduled 
payment  dates.  Also,  SSA  is  putting 
together  informational  material  about 
payment  cycling  which  will  be  made 
available  to  financial  institutions  and 
businesses  to  help  them  respond  to  arty 
concerns  raised  by  their  customers. 

Alter  considering  the  comments  on 
the  proposed  regulations,  we  have 
changed  §  404.1807(c)(4),  as  discussed 
above  in  the  response  to  the  public 
comment.  Also,  upon  further 
consideration,  we  have  decided  to 
revise  §  404.1807(c)(5)  to  show  that 
individiials  who  become  entitled  on  one 
record  and  later  entitled  on  another 
record,  without  a  break  in  entitlement, 
will  be  paid  all  benefits  to  which  they 
are  entitled  no  later  than  their  current 
payment  day.  In  addition,  we  have 
made  several  nonsubstantive  changes  to 
the  proposed  regulations.  We  are, 
therefore,  publishing  these  regulations 
as  final  regulations. 

Regnlatory  Procedures 

Executive  Order  12866 

We  have  determined  that  these  final 
regulations  meet  the  criteria  for  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  we 
prepared  and  submitted  to  0MB  an 
assessment  of  the  potential  benefits  and 
costs  of  this  regulatory  action.  This 
assessment  also  contains  an  analysis  of 
alternative  policies  we  considered  and 
chose  not  to  adopt.  It  is  available  for> 
review  by  members  of  the  pubhc  by 
contacting  SSA. 

Regulatory  Flexibility  Act 

These  final  regulations  affect  when 
Social  Security  recipients  receive  their 
payments.  Recipients  are  not  small 
entities  within  the  definition  of  the 
Regulatory  FlexibiUty  Act.  Therefore, 
these  final  regulations  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

These  final  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  OMB. 

(Catalog  of  Federal  Etomestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 


Retirement  Insurance;  96.003  Social  Security- 
Special  Benefits  for  Persons  Aged  72  and 
Over;  96.004  Social  Security-Survivors 
Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  Practice  and 
Procedure,  Blind  benefits,  Old-Age, 
Siuvivors  and  Disability  Benefits; 
Reporting  and  recordkeeping 
requirements;  Social  Security. 

Dated:  January  28, 1997. 
Shiriey  S.  C3iater, 
Commissioner  of  Social  Security. 

For  the  reasons  set  forth  in  the 
preamble,  subparts  J  and  S  of  part  404 
of  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations  are  amended  as  set 
forth  below. 

PART  404— FEDERAL  OLD-AQE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

SubfMft  J— {Amended] 

1.  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(j),  205(a),  (b).  (d)-{b), 
and  (j).  221.  225.  and  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C  401(i).  405  (a),  (b), 
(d)-(h),  and  (j),  421. 425  and  902(a)(5));  31 
U.S.Q  3720A;  sec  5,  Pub.  L.  97-455,  96  SUt. 
2500  (42  U.S.C  405  note);  sees.  5,  6  (cHe), 
and  15,  Pub.  L  98-460.  98  Stat.  1802  (42 
U.S.C  421  note). 

2.  Section  404.903  is  amended  by 
removing  the  word  "and"  at  the  end  of 
paragraph  (q),  and  by  removing  the 
period  at  the  end  of  paragraph  (r)  and 
adding  a  semicolon  and  the  word  "and" 
in  its  place,  and  adding  paragraph  (s)  to 
read  as  follows: 

§404.903    Administrative  actions  that  af« 
not  initial  detorminations. 

•  *       '  *        *        • 

(s)  The  assignment  of  a  monthly 
payment  day  (see  §  404.1807). 

Subpart  S— {Amended] 

3.  The  authority  citation  for  subpart  S 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  205  (a)  and  (n),  207. 
702(a)(5).  and  708(a)  of  the  Social  Security 
Act  (42  U.S.Q  405  (a)  and  (n).  407. 902(a)(5) 
and  909(a)). 

4.  Section  404.1805  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

(404.1805    Paying  bMWflts. 

(a)  •  •  * 

(3)  The  time  at  which  the  payment  or 
payments  should  be  made  in  accordance 
with  §404.1807. 

•  •        •        •        • 

5.  Section  404.1807  is  added  to  read 
as  follows: 


§404.1807    Monthly  payment  day. 

(a)  General.  Once  we  have  made  a 
determination  or  decision  that  you  are 
entitled  to  recurring  monthly  benefits, 
you  will  be  assigned  a  monthly  payment 
day.  Thereafter,  any  recurring  monthly 
benefits  which  are  payable  to  you  will 
be  certified  to  the  Managing  Trustee  for 
delivery  on  or  before  that  day  of  the 
month  as  part  of  our  certification  under 
§  404.1805(a)(3).  Except  as  provided  in 
paragraphs  (c)(2)  through  (c)(6)  of  this 
section,  once  you  have  been  assigned  a 
monthly  payment  day,  that  day  will  not 
be  changed. 

(b)  Assignment  of  payment  day.  (1) 
We  will  assign  the  same  payment  day 
for  all  individuals  who  receive  benefits 
on  the  earnings  record  of  a  particular 
insured  individual. 

(2)  The  payment  day  will  be  selected 
based  on  the  day  of  the  month  on  which 
the  insured  individual  was  bom. 
Insured  individuals  bom  on  the  Isf 
through  the  10th  of  the  month  will  be 
paid  on  the  second  Wednesday  of  each 
month.  Insured  individuals  bom  on  the 
11th  through  the  20th  of  the  month  will 
be  paid  on  the  third  Wednesday  of  each 
month.  Insiu«d  individuals  bom  after 
the  20th  of  the  month  will  be  paid  on 
the  foiuth  Wednesday  of  each  month. 
See  paragraph  (c)  of  this  section  for 
exceptions. 

(3)  We  will  notify  you  in  writing  of 
the  particular  monthly  payment  day  that 
is  assigned  to  you. 

(c)  Exceptions.  (1)  If  you  or  any  other 
person  became  entitled  to  benefits  on 
the  earnings  record  of  the  insured 
individual  based  on  an  application  filed 
before  May  1, 1997,  you  will  continue 
to  receive  your  benefits  on  the  3rd  day 
of  the  month  (but  see  paragraph  (c)(6)  of 
this  section).  All  persons  who 
subsequently  become  entitled  to 
benefits  on  ihat  earnings  record  will  be 
assigned  to  the  3rd  day  of  the  month  as 
the  monthly  payment  day. 

(2)  If  you  or  any  other  person  become 
entitled  to  benefits  on  the  §amings 
record  of  the  insiu«d  individual  based 
on  an  application  filed  after  April  30. 
1997,  and  also  become  entitled  to 
Supplemental  Security  Income  (SSI) 
benefits  or  have  income  which  is 
deemed  to  an  SSI  beneficiary  (per 
§416.1160],  all  persons  who  are  or 
become  entitled  to  benefits  on  that 
earnings  record  will  be  assigned  to  the 
3rd  day  of  the  month  as  the  monthly 
payment  day.  We  will  notify  you  in 
writing  if  your  monthly  payment  day  is 
being  changed  to  the  3rd  of  the  month 
due  to  this  provision. 

(3)  If  you  or  any  other  person  become 
entitled  to  benefits  on  the  earnings 
record  of  the  insm«d  individual  based 
on  an  application  filed  after  April  30, 
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1997,  and  also  reside  in  a  foreign 
country,  all  persons  who  are  or  become 
entitled  to  benefits  on  that  earnings 
record  wrill  be  assigned  to  the  3rd  day 
of  the  month  as  the  monthly  payment 
day.  We  will  notify  you  in  writing  if 
your  monthly  payment  day  is  being 
changed  to  the  3rd  of  the  month  due  to 
this  provision. 

(4)  If  you  or  any  other  person  become 
entitled  on  the  earnings  record  of  the 
insured  individual  based  on  an 
application  filed  after  April  30, 1997, 
and  are  not  entitled  to  SSI  but  are  or 
become  eligible  for  the  State  where  you 
live  to  pay  your  Medicare  premium 
under  the  provisions  of  §  1843  of  the 
Act,  all  persons  who  are  or  become 
entitled  to  benefits  on  that  earnings 
record  will  be  assigned  to  the  3rd  day 
of  the  month  as  the  monthly  payment 
day.  We  will  notify  you  in  writing  if 
your  monthly  payment  day  is  being 
changed  to  the  3rd  of  the  month  due  to 
this  provision. 

(5)  After  April  30, 1997,  all 
individuals  who  become  entitled  on  one 
record  and  later  entitled  on  another 
record,  without  a  break  in  entitlement, 
will  be  paid  all  benefits  to  which  they 
are  entitled  no  later  than  their  current 
pajrment  day.  Individuals  who  are  being 
paid  benefits  on  one  record  on  the  3rd 
of  the  month,  and  who  become  entitled 
on  another  record  without  a  break  in 
entitlement,  will  continue  to  receive  all 
benefits  on  the  3rd  of  the  month. 

(6)  If  the  day  regularly  scheduled  for 
the  delivery  of  yoiu'  benefit  payment 
falls  on  a  Saturday,  Sunday,  or  Federal 
legal  holiday,  you  will  be  paid  on  the 
first  preceding  day  that  is  not  a 
Saturday,  Simday,  or  Federal  legal 
holiday. 

IFR  Doc.  97-3205  Filed  2-10-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  17 
RIN  2900-AH89 

VA  Homeless  Providers  Grant  and  Per 
Diem  Program  Clarification  of  Per 
Diem  Eligibility 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
regulations  implementing  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Program  concerning  per  diem  assistance 
by:  Establishing  more  detailed  criteria 
for  determining  which  entities  are 
eligible  for  obtaining  per  diem 


assistance;  establishing  a  priority  for 
funding  eUgible  entities:  Clarifying  the 
requirements  for  continued  receipt  of 
per  diem  payments;  and  clarifying  the 
maximxun  amount  payable  for  per  diem 
assistance.  This  rule  is  designed  to 
ensure  that  the  appropriate  entities 
receive  the  appropriate  amount  of  per 
diem  assistance  under  fair  and  objective 
procedures. 

EFFECTIVE  DATES:  March  13, 1997. 
FOR  FURTWR  INFORMATION  CONTACT: 
Roger  Casey,  VA  Homeless  Providers 
Grant  and  Per  Diem  Program,  Mental 
Health  Strategic  Health  Group  (116E). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420;  (202)  273-8442.  (This  is  not  a 
toll-fi«e  niunber.) 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  16, 1996  (61  FR 
37024),  VA  published  a  proposal  to 
amend  the  regulations  implementing  the 
VA  Homeless  Providers  Grant  and  Per 
Diem  Program.  Interested  persons  were 
invited  to  submit  written  comments  on 
or  before  September  16, 1996.  No 
comments  were  received.  The 
information  presented  in  the  proposed 
rule  document  still  provides  a  basis  for 
this  final  rule.  Therefore,  based  on  the 
rationale  set  forth  in  the  proposed  rule 
document,  we  are  adopting  die 
provisions  of  the  proposed  rule  as  a 
final  rule  with  changes  discussed  below 
and  with  nonsubstantive  changes. 

Paperwork  Reductioo  Act 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  concerning  VA 
Homeless  Providers  Grants  (38  CFR 
17.710-17.714)  have  been  approved  by 
OMB  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520)  and  have  been  assigned 
OMB  Control  Number  2900-0554.  The 
regulations  require  that  the  application 
for  VA  Homeless  Providers  Grants  be 
submitted  on  VA  forms  included  in  the 
application  package.  The  corresponding 
form  numbers  are  included  in  the  text 
of  the  rule. 

Information  collection  and 
recordkeeping  requirements  associated 
with  this  final  rule  concerning  the  VA 
Homeless  Providers  Per  Diem  have  not 
been  approved  by  OMB  under  the 
provisions  of  the  Paperwork  Reduction 
Act.  OMB  has  withheld  approval 
pending  review  of  any  conunents 
received.  VA  intends  to  obtain  OMB 
control  numbers  for  the  information 
collection  requirements  concerning  VA 
Homeless  Providers  Per  Diem.  Once 
OMB  approval  is  received,  OMB  control 
numbers  will  be  announced  by  a 
separate  Federal  Register  document 


VA  is  not  authorized  to  impose  a 
penalty  on  persons  for  failure  to  comply 
with  information  collection 
requirements  which  do  not  display  a 
current  OMB  control  number,  if 
required. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
provisions  of  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-602. 
In  all  likelihood,  only  similar  entities 
that  are  small  entities  will  participate  in 
the  Homeless  Providers  Grant  and  Per 
Diem  Program,  therefore,  pursuant  to  5 
U.S.C.  605(b),  this  final  rule  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirement  of 
sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  64.024. 

List  of  Subiects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure.  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse,  Foreign  relations.  Government 
contracts.  Grant  programs-health,  Grant 
programs-veterans.  Health  care,  Health 
facilities,  Health  professions.  Health 
records,  Homeless,  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs, 
Niusing  homes,  Philippines,  Reporting 
and  record-keeping  requirements. 
Scholarships  and  fellowships,  Travel 
and  transportation  expenses,  Veterans. 

Approved:  January  31, 1997. 
Jane  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501. 1721,  unless 
otherwise  noted. 

§17.700    [Amended] 

2.  In  §  17.700,  paragraph  (a)  is 
amended  by  removing  "17.715(a)"  and 
adding,  in  its  place.  "17.716". 

3.  Sections  17.710  through  17.719  are 
revised  to  read  as  follows: 

f  1 7.71 0    Application  requirements. 

(a)  General.  AppUcations  for  grants 
must  be  submitted  in  the  form 
prescribed  by  VA  in  the  application 
package,  must  meet  the  requirements  of 
this  part,  and  must  be  submitted  within 
the  time  period  established  by  VA  in  the 
notice  of  fimd  availability  under 
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§  17.708  of  this  part.  The  application 
packet  includes  exhibits  to  be  prep>ared 
and  submitted  as  part  of  the  application 
process,  including: 

(1)  Justification  for  the  project  by 
addressing  items  listed  in  §  17.711(c)  of 
this  part; 

(2)  Site  description,  design,  and  cost 
estimates  (VA  Forms  10-0362G,  10- 
0362H); 

(3)  Documentation  on  eligibility  to 
receive  assistance  under  this  part  (VA 
Form  10-0362J); 

(4)  Docimientation  on  matching  funds 
committed  to  the  projects  (VA  Forms 
10-0362N.  10-0362M); 

(5)  Dociunentation  on  operating 
budget  and  cost  sharing  (VA  Form  10- 
0362P); 

(6)  Docimientation  on  supportive 
services  committed  to  the  project  (VA 
Form  10-0362O); 

(7)  Documentation  on  site  control  and 
appropriate  zoning,  and  on  the 
boundaries  of  the  area  or  community 
proposed  to  be  served  (VA  Form  10- 
0362Q): 

(8)  Applicants  who  are  States  must 
submit  any  comments  or 
recommendations  by  appropriate  State 
(and  areawide)  clearinghouses  pursuant 
to  E.O.  12372  (3  CFR,  1982  Comp.,  p. 
197)  (Standard  Form  SF  424);  and 

(9)  Reasonable  assurances  with 
respect  to  receipt  of  assistance  under 
this  part  that  (VA  Form  10-O362K): 

(i)  The  project  will  be  used 
principally  to  furnish  to  veterans  the 
level  of  care  for  which  such  application 
is  made;  that  not  more  than  25  percent 
of  participants  at  any  one  time  will  be 
nonveterans;  and  that  such  services  will 
meet  standards  prescribed  by  VA; 

(ii)  Title  to  such  site  or  van  will  vest 
solely  in  the  applicant; 

(iii)  Each  recipient  will  keep  those 
records  and  submit  those  reports  as  VA 
may  reasonably  require,  within  the  time 
frames  required;  and  give  VA,  upon 
demand,  access  to  the  records  upon 
which  such  information  is  based;  and 

(iv)  Adequate  financial  support  will 
be  available  for  the  pim:hase  of  the  van 
or  completion  of  the  project,  and  for  its 
maintenance,  repair  and  operation. 

(b)  Pre-award  expenditures.  Costs 
incurred  for  a  project  after  the  date  VA 
notifies  an  applicant  that  the  project  is 
feasible  for  VA  participation  are 
allowable  costs  if  the  application  is 
approved  and  the  grant  is  awarded, 
liese  pre-award  expenditures  include 
architectural  and  engineering  fees.  Such 
notification  occurs  when  VA  requests 
information  for  the  second  submission 
portion  of  the  apphcation. 

(Paperwork  requirements  were  approved  by 
the  Office  of  Managenoent  and  Budget  under 
control  number  2900-0554.) 


(Authority:  38  U.S.C  501,  7721,  note) 

S  17.71 1    Rating  crtterta  for  applications. 

(a)  General.  Applications  will  be 
assigned  a  rating  score  and  placed  in 
ranked  order,  based  upon  the  criteria 
listed  in  paragraphs  (b)  through  (d)  of 
this  section. 

(b)  Threshold  review.  AppUcants  will 
undergo  a  threshold  review  prior  to 
rating  and  ranking,  to  ensure  they  meet 
the  following: 

(1)  Forms,  time,  and  adequacy. 
Applications  must  be  filed  in  the  form 
prescribed  by  VA  in  the  application 
process  and  within  the  time  established 
in  the  Notice  of  Funding  Availability 
(NOFA). 

(2)  Application  eligibility.  The 
applicant  and  project  sponsor,  if 
relevant,  must  be  eligible  to  apply  for 
the  specific  program. 

(3)  Eligible  population  to  be  served. 
The  population  proposed  to  be  served 
must  be  homeless  veterans  and  meet 
other  eligibility  requirements  of  the 
specific  program. 

(4)  Eligible  activities.  The  activities  for 
which  assistance  is  requested  must  be 
eligible  for  funding  under  this  (>ari  (e.g., 
new  programs  or  new  components  of 
existing  programs). 

(5)  Outstanding  audit  finding.  No 
organization  that  receives  assistance 
may  have  an  outstanding  obligation  to 
VA  that  is  in  arrears  or  for  which  a 
payment  schedule  has  not  been  agreed 
to,  or  whose  response  to  an  audit  is 
overdue  or  unsatisfactory. 

(c)  Rating  and  ranking  of  first 
submission.  Applicants  that  pass  the 
threshold  review  will  then  be  rated 
using  the  eight  selection  criteria  listed 
in  paragraphs  (c)(1)  through  (c)(8)  of  this 
section.  Applicants  must  receive  at  least 
600  points  (out  of  a  possible  1,200)  and 
must  receive  points  under  criteria  1,2, 
3, 4,  and  8.  Applicants  that  are  applying 
as  an  innovative  supportive  housing 
project  must  achieve  points  under  the 
irmovative  quality  of  the  proposal 
criterion. 

(1)  Quality  of  the  project — 300  points 
(VA  Forms  10-0362A.  10-O362D);. 

(2)  Targeting  to  persons  on  streets  and 
in  shelters — 150  points  (VA  Form  10- 
0362C); 

(3)  Ability  of  the  applicants  to 
develop  and  operate  a  project — 200 
points  (VA  Form  10-0362E); 

(4)  Need  for  the  type  of  project 
proposed  in  the  area  to  be  served — 150 
points  (VA  Form  1(M)362B); 

(5)  binovative  quality  of  the 
proposal — 50  points  (VA  Forms  10- 
0362A,  10-0362D): 

(6)  Leveraging — 50  points  (VA  Form 
10-0362F); 

(7)  Cost-effiactiveness — 100  points  (VA 
Form  1O-0362A);  and 


(8)  Coordination  with  other 
programs — 200  points  (VA  Form  10- 
0362D-1). 

(d)  Selection  criteria — (1)  Quality  of 
the  project.  VA  will  award  up  to  300 
points  based  on  the  extent  to  which  the 
application  presents  a  clear,  well- 
conceived  and  thorough  plan  for 
assisting  homeless  veterans  to  achieve 
residential  stability,  increased  skills 
and/or  income,  and  more  influence  over 
decisions  that  affect  their  lives.  Higher 
ratings  will  be  assigned  to  those 
applications  that  clearly  describe: 

(i)  How  program  participants  will 
achieve  residential  stability,  including 
how  available  supportive  services  will 
help  participants  reach  this  goal; 

(ii)  How  program  participants  will 
increase  their  skill  level  and/or  income, 
including  how  available  supportive 
services  will  help  participants  reach  this 
goal; 

(iii)  How  program  participants  will  be 
involved  in  making  project  decisions 
that  affect  their  lives,  including  how 
they  will  be  involved  in  selecting 
supportive  services,  establishing 
individuals  goals  and  developing  plans 
to  achieve  these  goals  so  that  they 
achieve  greater  self-determination; 

(iv)  How  permanent  affordable 
housing  will  be  identified  and  made 
available  to  participants  upon  leaving 
the  transitional  housing,  and  how 
participants  will  be  provided  necessary 
follow-up  services  to  help  them  achieve 
stability  in  the  permanent  housing; 

(v)  How  the  service  needs  of 
participants  will  be  assessed  on  an 
ongoing  basis; 

(vi)  How  the  proposed  housing,  if  any, 
will  be  managed  and  operated; 

(vii)  How  participants  will  be  assisted 
in  assimilating  into  the  community 
through  access  to  neighborhood 
facilities,  activities  and  services; 

(viii)  How  and  when  the  progress  of 
participants  toward  meeting  their 
individual  goals  will  be  monitored  and 
evaluated; 

(ix)  How  and  when  the  effectiveness 
of  the  overall  project  in  achieving  its 
goals  will  be  evaluated  and  how 
program  modifications  will  be  made 
based  on  those  evaluations;  and 

(x)  How  the  proposed  project  will  be 
implemented  in  a  timely  fashion. 

(2)  Targeting  to  persons  on  streets  and 
in  shelters.  VA  will  award  up  to  ISO 
points  based  on: 

(i)  The  extent  to  which  the  project 
will  serve  homeless  veterans  living  in 
places  not  ordinarily  meant  for  hiunan 
habitation  (e.g.,  streets,  parks, 
abandoned  buildings,  automobiles, 
under  bridges,  in  transportation 
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facilities)  and  those  who  reside  in 
emergency  shelters;  and 

(ii)  The  likelihood  that  proposed 
plans  for  outreach  and  selection  of 
participants  will  result  in  these 
populations  being  served. 

(3)  Ability  of  applicant  to  develop  and 
operate  a  project.  VA  will  award  up  to 
200  points  based  on  the  extent  to  which 
those  who  will  be  involved  in  carrying 
out  the  project  have  experience  in 
activities  similar  to  those  proposed  in 
the  application.  Ratings  will  be  assigned 
based  on  the  extent  to  which  the 
application  demonstrates  experience  in 
the  following  areas: 

(i)  Engaging  the  participation  of 
homeless  veterans  living  in  places  not 
ordinarily  meant  for  htunan  habitation 
and  in  emergency  shelters; 

(ii)  Assessing  the  housing  and 
relevant  supportive  service  needs  of 
homeless  veterans; 

(iii)  Accessing  housing  and  relevant 
supportive  service  resources; 

(iv)  If  applicable,  contracting  for  and/ 
or  overseeing  the  rehabilitation  or 
construction  of  housing; 

(v)  If  applicable,  administering  a 
rental  assistance  program; 

(vi)  Providing  supportive  services  for 
homeless  veterans; 

(vii)  Monitoring  and  evaluating  the 
progress  of  persons  toward  meeting 
their  individual  goals;  and 

(viii)  Evaluating  the  overall 
effectiveness  of  a  program  and  using 
evaluation  results  to  make  program 
improvements. 

(4)  Need.  VA  will  award  up  to  150 
points  based  on  the  applicant's 
demonstrated  understanding  of  the 
needs  of  the  specific  homeless  veteran 
population  proposed  to  be  served  in  the 
specified  area  or  community.  Ratings 
will  be  made  based  on  the  extent  to 
which  applicants  demonstrate: 

(i)  Substantial  unmet  needs, 
particularly  among  the  target  population 
living  in  places  not  ordinarily  meant  for 
hiunan  habitation  (e.g.,  streets)  and  in 
emergency  shelters,  based  on  reUable 
data  from  surveys  of  homeless 
populations,  a  Comprehensive  Housing 
AffordabiUty  Strategy  (CHAS),  or  other 
reports  or  data  gathering  mechanisms 
that  directly  support  claims  made; 

(ii)  An  imderstanding  of  the  homeless 
population  to  be  served  and  its  unmet 
housing  and  supportive  service  needs. 

(5)  Innovative  quality  of  the  proposal. 
Applicants  who  have  indicated  in  their 
appUcation  that  they  are  applying  under 
the  innovative  supportive  housing 
component  must  receive  points  under 
this  criteria  to  be  eligible  for  award.  VA 
will  award  up  to  50  points  based  on  the 
innovative  quality  of  the  proposal,  when 


compared  to  other  applications  and 
projects;  in  terms  of: 

(i)  Helping  homeless  veterans  or 
homeless  veterans  with  disabilities  to  be 
served  to  reach  residential  stability, 
increase  their  skill  level  and/or  income 
and  increase  the  influence  they  have 
over  decisions  that  affect  their  Uves;  and 

(ii)  A  clear  link  between  the 
innovation(s)  and  its  proposed  effect(s); 
and 

(iii)  Its  ability  to  be  used  as  a  model 
for  other  projects. 

(6)  Leveraging.  VA  will  award  up  to 
50  points  based  on  the  extent  to  which 
resoiut:es  from  other  public  and  private 
sources,  including  cash  and  the  value  of 
third  party  contributions,  have  been 
committed  to  support  the  project  at  the 
time  of  application.  Note:  Any  applicant 
who  wishes  to  receive  points  under  this 
criterion  must  submit  documentation  of 
leveraged  resoiut:es  which  meets  the 
requirements  stated  in  the  application. 
This  is  optional;  applicants  who  cannot, 
or  choose  not  to,  provide  firm 
documentation  of  resources  as  part  of 
the  application  will  forego  any  points 
for  leveraging. 

(7)  Cost-effectiveness.  VA  will  award 
up  to  100  points  for  cost-effectiveness. 
Projects  will  be  rated  based  on  the  cost 
and  niunber  of  new  supportive  housing 
beds  made  available  or  the  cost,  amount 
and  types  of  supportive  services  made 
available,  when  compared  to  other 
transitional  housing  and  supportive 
services  projects,  and  when  adjusted  for 
high-cost  areas.  Cost-effectiveness  may 
include  using  excess  government 
properties  (local,  State,  Federal),  as  well 
as  demonstrating  site  control  at  the  time 
of  application. 

(8)  Coordination  with  other  programs. 
VA  will  award  up  to  200  points  based 
on  the  extent  to  which  applicants 
demonstrate  that  they  have  coordinated 
with  Federal,  State,  local,  private  and 
other  entities  serving  homeless  persons 
in  the  planning  and  operation  of  the 
project.  Such  entities  may  include 
shelter  transitional  housing,  health  care, 
or  social  service  providers;  providers 
funded  through  Federal  initiatives;  local 
planning  coalitions  or  provider 
associations;  or  other  programs  relevant 
to  the  local  commimity.  AppUcants  are 
required  to  demonstrate  that  they  have 
coordinated  with  the  VA  medical  care 
facility  of  jurisdiction  and  VA  Regional 
Offices  of  jurisdiction  in  their  area. 
Higher  points  will  be  given  to  those 
applicants  who  can  demonstrate  that: 

(i)  They  are  part  of  an  ongoing 
commimity-wide  planning  process 
which  is  designed  to  share  information 
on  available  resources  and  reduce 
duplication  among  programs  that  serve 
homeless  veterans; 


(ii)  They  have  consulted  directly  with 
other  providers  regarding  coordination 
of  services  for  project  participants.  VA 
will  award  up  to  50  points  of  the  200 
points  for  this  criterion  based  on  the 
extent  to  which  commitments  to 
provide  supportive  services  are 
available  at  the  time  of  appUcation. 
Applicants  who  wish  to  receive  points 
under  this  optional  criterion  must 
submit  docimientation  of  supportive 
service  resources. 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2900-0554.) 
(Authority:  38  U.S.C.  501.  7721,  note) 

}  17.712    Selecting  applications. 

(a)  General.  The  highest-ranked 
applications  will  be  conditionally 
selected  in  accordance  with  their  ranked 
order,  as  determined  under  §  17.711  of 
this  part.  Each  will  be  requested,  as 
necessary,  to  provide  additional  project 
information,  as  described  in  §  17.713  of 
this  part  as  a  prerequisite  to  a  grant  from 
VA. 

(b)  Ties  between  applicants.  In  the 
event  of  a  tie  between  appUcants,  VA 
will  use  the  selecting  criterion  in 

§  17.711(d)(4)  of  this  part,  need  for  the 
type  of  project  proposed  in  the  area  to 
be  served,  to  determine  which 
application  should  be  selected  for 
potential  funding. 

(c)  Procedural  error.  If  an  appUcation 
would  have  been  selected  but  for  a 
procedural  error  committed  by  VA,  VA 
wiU  select  that  application  for  potential 
funding  when  sufficient  funds  become 
available  if  there  is  no  material  change 
in  the  information  that  resulted  in  its 
selection.  A  new  application  wiU  not  be 
required  for  this  purpose. 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2900-0554.) 
(Authority:  38  U.S.C  501,  7721.  note) 

S  17.713    Obtaining  additional  information 
and  a««arding  grants. 

(a)  Additional  information. 
Applicants  who  have  been  conditionaUy 
selected  will  be  requested  by  VA  to 
submit  additional  project  information, 
as  described  in  the  second  submission 
of  the  appUcation,  which  may  include: 

(1)  Documentation  to  show  that  the 
project  is  feasible. 

(2)  Documentation  showing  the 
sources  of  funding  for  the  project  and 
firm  financing  commitments  for  the 
matching  requirements  described  in 
§17.706  of  this  part. 

(3)  Documentation  showing  site 
jcontrol,  as  described  in  §  17.731  of  this 
part. 

(4)  Information  necessary  for  VA  to 
ensure  compUance  with  the  provisions 
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of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4321,  et  seq.).  as 
described  in  §  17.714  of  this  part. 

(5)  A  site  survey  performed  by  a 
licensed  land  surveyor.  A  description  of 
the  site  shall  be  submitted  noting  the 
general  characteristics  of  the  site.  This 
should  include  soil  reports  and 
speciScations,  easements,  main 
roadway  approaches,  surrounding  land 
uses,  availability  of  electricity,  water 
and  sewer  lines,  and  orientation.  The 
description  should  also  include  a  map 
locating  the  existing  and/or  new 
buildings,  major  roads,  and  pubUc 
services  in  the  geographic  area. 
Additional  site  plans  should  show  all 
site  work  including  property  lines, 
existing  and  new  topography,  building 
locations,  utility  data,  and  proposed 
grades,  roads,  parking  areas,  walks, 
landscaping,  and  site  amenities. 

(6)  £)esign  development  (35  percent) 
drawings. 

(i)  The  applicant  shall  provide  to  VA 
one  set  of  sepias  and  two  sets  of  prints, 
rolled  individually  per  set,  to  expedite 
the  review  process.  The  drawing  shall 
indicate  the  designation  ofall  spaces, 
size  of  the  areas  and  rooms,  and  indicate 
in  outline  the  fixed  and  moveable 
equipment  and  furniture.  The  drawings 
shall  be  drawn  at  W  or  V*"  scale. 
Bedroom  and  toilet  layouts,  showing 
clearances  and  Uniform  Federal 
Accessibihty  Standards  requirements, 
should  be  shown  at  V*"  scale.  The  total 
floor  and  room  areas  shall  be  shownin 
the  drawings.  The  drawings  shall 
include: 

(A)  A  plan  of  any  proposed 
demolition  work; 

(B)  A  plan  of  each  floor.  For 
renovation,  the  existing  conditions  and 
extent  of  new  work  should  be  clearly 
delineated: 

(C)  Elevations; 

P)  Sections  and  typical  details; 

(E)  Roof  plan; 

(F)  Fire  protection  plans;  and 

(G)  Technical  engineering  plans, 
including  structural,  mechanical, 
plumbing,  and  electrical  drawings. 

(ii)  If  the  project  involves  acquisition, 
remodeling,  or  renovation,  the  applicant 
should  include  the  current  as-built  site 
plan,  floor  plans  and  building  sections 
which  show  the  present  status  of  the 
building  and  a  description  of  the 
building's  current  use  and  type  of 
construction. 

(7)  Design  development  outline 
specifications.  The  applicant  shall 
provide  eight  copies  of  outline 
specifications  which  shall  include  a 
general  description  of  the  project,  site, 
architectural,  structural,  electrical  and 
mechanical  systems  such  as  elevators, 
air  conditioning,  heating,  plumbing, 


lighting,  power,  and  interior  finishes 
(floor  coverings,  acoustical  material,  and 
wall  and  ceiling  finishes). 

(8)  Design  development  cost 
estimates.  The  applicant  shall  provide 
three  copies  of  cost  estimates  showing 
the  estimated  cost  of  the  buildings  or 
structures  to  be  acquired  or  constructed 
in  the  project.  Cost  estimates  should  list 
the  cost  of  construction,  contract 
contingency,  fixed  equipment  not 
included  in  the  contract,  movable 
equipment,  architect's  fees  and 
construction  supervision  and 
inspection. 

(9)  A  design  development  conference. 
After  VA  reviews  design  development 
docimients,  a  design  development 
conference  may  be  recommended  in 
order  to  provide  appUcants  and  their 
architects  an  opporiimity  to  learn  VA 
procedujes  and  requirements  for  the 
project  and  to  discuss  VA  review 
comments. 

(10)  Such  other  documentation  as 
specified  by  VA  in  writing  to  the 
applicant  that  confirms  or  clarifies 
information  provided  in  the  application. 

(b)  Receipt  of  additional  information. 
The  required  additional  information 
must  be  received  in  acceptable  form 
within  the  time  frame  established  by  VA 
in  a  notice  of  fund  availability 
published  in  the  Federal  Register.  VA 
reserves  the  right  to  remove  any 
proposed  project  from  further 
consideration  for  grant  assistance  if  the 
required  additional  project  information 
is  not  received  in  acceptable  form  by  the 
established  deadline. 

(c)  Grant  award.  Following  receipt  of 
the  additional  information  in  acceptable 
form  (and.  where  applicable,  provided 
that  the  environmental  review  described 
in  §  17.714  of  this  part  indicates  that  the 
proposed  project  is  environmentally 
acceptable  to  VA),  to  the  extent  funds 
are  available  VA  will  approve  the 
application  and  send  a  grant  agreement 
for  execution  to  the  applicant. 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2900-0554.) 

(Authority:  38  U.S.C.  501,  7721,  note) 

f  17.714    Environmental  review 
requirements. 

(a)  General.  Project  selection  is 
subject  to  completion  of  an 
environmental  review  of  the  proposed 
site,  and  the  project^may  be  modified  or 
the  site  rejected  as  a  result  of  that 
review.  The  environmental  effects  must 
be  assessed  in  accordance  with  tiie 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321,  et  seq.)  as 
implemented  pursuant  to  the  Council 
on  Environmental  Quality's  applicable 


regulations  (40  CFR  parts  1500-1508) 
and  VA's  applicable  implementing 
regulations  (38  CFR  part  26). 

fb)  Responsibility  for  review.  (1)  VA 
will  perform  the  environmental  review, 
in  accordance  with  part  26  of  this  title, 
for  conditionally  selected  applications 
received  directly  from  private  nonprofit 
organizations  and  governmental  entities 
with  special  or  limited  purpose  powers. 
VA  is  not  permitted  to  approve  such 
applications  prior  to  its  completion  of 
this  review.  Because  of  time  constraints, 
any  applications  subject  to 
enviroimiental  review  by  VA  that 
requires  an  Environmental  Impact 
Statement  (EIS)  (generally,  an 
application  that  VA  determines  would 
result  in  a  major  Federal  action, 
significantly  affecting  the  quality  of  the 
human  environment  in  accordance  with 
the  environmental  assessment 
procedures  at  38  CFR  part  26)  will  not 
be  eligible  for  assistance  under  this  part. 

(2)  Applicants  that  are  States, 
metropolitan  cities,  urban  counties, 
Indian  tribes,  or  other  governmental 
entities  with  general  purpose  powers 
shall  include  envirotunental 
dociunentation  for  the  project 
submitting  information  establishing  a 
Categorical  Exclusion  (CE),  a  proposed 
Environmental  Assessment  (EA),  or  a 
proposed  Environmental  Impact 
Statement  (EIS).  The  environmental 
documentation  will  require  approval  by 
VA  before  final  award  of  a  construction 
or  acquisition  grant  under  this  part.  (See 
,38  CFR  26.6  for  compliance 
requirements.)  If  the  proposed  actions 
involving  construction  or  acquisition  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment,  the  applicant  shall  submit 
a  letter  noting  a  CE.  If  construction 
outside  the  walls  of  an  existing  structure 
will  involve  more  than  75,000  gross 
square  feet  (GSF),  the  application  shall 
include  an  EA  to  determine  if  an  EIS  is 
necessary  for  compliance  with  section 
102(2)(c)  of  the  National  Enviroiunental 
Policy  Act  1969.  When  the  application 
submission  requires  an  EA,  the  State 
shall  briefly  describe  the  possible 
beneficial  and/or  harmful  effect  which 
the  project  may  have  on  the  following 
imjpact  categories: 

(i)  Transportation; 

(ii)  Air  quality; 

(iii)  Noise; 

(iv)  Solid  waste; 

(v)  Utilities; 

(vi)  Geology  (soils/hydrology/flood 
plains); 

(vii)  Water  quality; 

(viii)  Land  use; 

(ix)  Vegetation,  wildlife,  aquatic,  and 
ecology/wetlands; 

(x)  Economic  activities; 
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(xi)  Cultural  resources; 

[xii]  Aesthetics; 

(xiii)  Residential  population; 

(xiv)  Community  services  and 
facilities; 

(xv)  Community  plans  and  projects; 
and 

(xvi)  Other. 

(3)  If  an  adverse  environmental 
impact  is  anticipated,  the  action  to  be 
taken  to  minimize  the  impact  should  be 
explained  in  the  EA.  An  entity  covered 
by  this  section  that  believes  that  it  does 
not  have  the  legal  capacity  to  carry  out 
the  responsibilities  required  by  38  CFR 
part  26  should  contact  the  VA  Homeless 
Providers  Grant  and  Per  Diem  Program, 
Mental  Health  and  Behavioral  Sciences 
Service  (lllC).  U.S.  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  for  further 
instructions.  Determinations  of  legal 
capacity  will  be  made  on  a  case-by-case 
basis. 

(Paperwork  requirements  were  approved  by 
the  Office  of  Management  and  Budget  under 
control  number  2900-0554.) 
(Authority:  38  U.S.C.  501,  7721,  note) 

§  17.715    Aid  for  supportive  services  and 
supportive  housing. 

(a)  Per  diem  payments.  Aid  in  the 
form  of  per  diem  payments  may  be  paid 
to  an  entity  meeting  the  requirements  of 
the  regulations  of  this  part  under  the 
heading  "VA  Homeless  Providers  Grant 
and  Per  Diem  Program,"  including  the 
specific  crrteria  of  §  17.716  of  this  part, 

if: 

(1)  VA  referred  the  homeless  veteran 
to  a  recipient  of  a  grant  under  this  part 
(or  entity  eligible  for  such  a  grant  as 
described  in  §  17.716  of  this  part);  or 

(2)  VA  authorized  the  provision  of 
supportive  services  or  supportive 
housing  for  the  homeless  veteran. 

(b)  In-kind  assistcmce.  In  lieu  of  per 
diem  payments  imder  this  section,  VA 
may,  with  approval  of  the  grant 
recipient  (or  entity  eligible  for  such  a 
grant  as  described  in  §17.716  of  this 
part),  provide  in-kind  assistance 
through  the  services  of  VA  employees 
and  the  use  of  other  VA  resources,  to  a 
grant  recipient  (or  entity  eUgible  for 
such  a  grant  as  described  in  §  17.716  of 
this  part). 

(c)  Selection  of  per  diem  applicants. 
In  awarding  per  diem  assistance, 
applications  from  grant  recipients  and 
nongrant  recipients  will  be  reviewed 
and  ranked  separately.  Fimds  will  first 
be  awarded  to  grant  recipients  who 
request  such  assistance.  If  funds  are  still 
available  for  nongrant  recipients,  VA 
will  aimoimce  funding  through  a  Notice 
of  Funding  Availabihty  (NOP A)  process 
as  described  in  §  17.708  of  this  part.  VA 
will  not  award  per  diem  payments  when 


doing  so  would  decrease  funding  to 
those  entities  already  receiving  such 
payments.  For  both  grant  recipients  and 
non-grant  recipients,  eligibility  will  be 
determined  by  the  criteria  described  in 
§  17.716  of  this  part,  and  appUcations 
will  be  ranked  according  to  scores 
achieved  on  the  portions  of  the 
application  described  in  §  17.716(b)(4) 
of  this  part.  Applicants  must  score  a 
minimum  of  500  points  on  these 
portions  to  be  eligible  for  per  diem. 
Those  applications  that  meet  the 
eligibihty  criteria  will  be  conditionally 
selected  for  per  diem  assistance.  Funds 
will  be  allocated  to  the  highest-ranked, 
conditionally  selected  applicants  in 
descending  order  until  funds  are 
expended.  Payments  will  be  contingent 
upon  meeting  the  requirements  of  a  site 
inspection  conducted  by  VA  pursuant  to 
§17.721  of  this  part. 

(d)  Continued  receipt  of  per  diem 
assistance.  (1)  Continued  receipt  of  per 
diem  assistance  for  both  grant  recipients 
and  nongrant  recipients  will  be 
contingent  upon  maintaining  the 
program  for  which  per  diem  is  provided 
so  that  it  would  score  at  least  the 
required  minimum  500  points  as 
described  in  §  17.716(b)(4)  of  this  part 
on  the  application.  VA  will  ensure 
compliance  by  conducting  inspections 
as  described  in  §  17.721  of  this  part. 

(2)  Where  the  recipient  fails  to 
comply  with  paragraph  (d)(l]  of  this 
section,  VA  will  issue  a  notice  of  the 
Department's  intent  to  discontinue  per 
diem  payments.  The  recipient  will  then 
have  30  days  to  submit  documentation 
demonstrating  why  payments  should 
not  be  terminated.  After  review  of  any 
such  dociunentaUon,  VA  will  issue  a 
final  decision  on  termination  of  per 
diem  payment. 

(3)  Continued  payment  is  subject  to 
availability  of  funds.  When  necessary 
due  to  funding  limitations,  VA  will,  in 
proportion  to  the  decrease  in  funding 
available,  decrease  the  per  diem 
payment  for  each  authorized  veteran. 

(Authority:  38  U.S.C.  501,  7721,  note) 

§17.716    Eligibility  to  receive  per  diem 
payments. 

An  entity  must  be  formally  recognized 
by  VA  as  eligible  to  receive  per  diem 
payments  under  this  section  before  per 
diem  payments  can  be  made  for  the  care 
of  homeless  veterans,  except  that  per 
diem  payments  may  be  made  on  behalf 
of  a  veteran  up  to  three  days  prior  to 
this  recognition. 

(a)  A  grant  recipient  will  be  eligible  if 
it  receives  the  minimum  score  as 
described  in  paragraph  (b)(4)  of  this 
section. 

(b)  A  nongrant  recipient  will  be 
eUgible  if  it  is  an  entity  eUgible  to 


receive  a  grant,  which  for  the  piuposes 
of  this  section  means: 

(1)  At  least  75  percent  of  persons  who 
are  receiving  supportive  services  or 
supportive  housing  from  the  entity  are 
veterans  who  may  be  included  in 
computation  of  the  amoimt  of  aid 
payable  from  VA; 

(2)  The  supportive  services  or 
supportive  housing  program  for  which 
per  diem  payments  is  requested  was 
established  after  November  10, 1992; 

(3)  The  entity  is  a  pubUc  or  nonprofit 
private  entity;  and 

(4)  The  entity  score  at  least  500 
cumulative  points  on  the  following 
sections  of  the  Grant/Per  Diem 
application:  Quality  (1):  Targeting  (2); 
Ability  (3);  Description  of  Need  (4);  and 
Coordination  with  Other  Programs  (8). 
These  sections  correspond  to  the 
selection  criteria  of  §  17.711(c)  of  this 
part. 

(c)  For  grant  recipients,  only  those 
programs  that  provide  supportive 
services  or  supportive  housing  (or  the 
portions  thereof)  created  with  grant 
funds  will  be  considered  for  per  diem 
assistance.  For  nongrant  recipients,  only 
those  portions  of  the  supportive  services 
or  supportive  housing  described  in  the 
application  will  be  considered  for  per 
diem  assistance. 

(Authority:  38  U.S.C.  501,  7721,  note) 

§  1 7.71 7    Request  for  recognition  of 
eligibility. 

(a)  Requests  for  recognition  of 
eligibility  may  be  addressed  to  the  VA 
Homeless  Providers  Grant  and  Per  Diem 
Programs,  Mental  Health  Strategic 
Healthcare  Group  (116E),  U.S. 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue  NW,  Washington,  DC 
20420. 

(b)  For  nongrant  recipients,  the 
receipt  of  appUcation  for  per  diem  will 
constitute  the  request  for  recognition  of 
eligibility.  Grant  recipients  seeking  per 
diem  assistance  will  indicate  this 
request  on  the  appUcation.  Grant 
recipients  are  not  required  to  complete 
a  separate  application  for  per  diem 
assistance.  VA  will  review  those 
portions  of  the  grant  application  that 
pertain  to  per  diem.  Those  entities 
already  receiving  a  grant  must  submit  a 
request  for  recognition  to  initiate  the 
scoring  of  their  application  for  per  diem 
payments. 

(Authority:  38  U.S.C.  501.  7721,  note) 

S 1 7.71 8    Approval  of  annexes  and  new 
facilities. 

Separate  applications  for  recognition 
must  be  filed  for  any  annex,  branch, 
enlargement,  expansion,  or  relocation  of 
the  site  of  service  provision  of  an 
eligible  entity's  facility  which  is  not  on 
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the  same  or  contiguous  grounds  on 
which  the  parent  fiacility  is  located. 
When  an  eligible  entity  establishes  sites 
which  have  not  been  inspected  and 
approved  by  VA,  a  request  for  separate 
approval  of  such  sites  must  be  made. 
The  prohibitions  in  §  17.720  of  this  part 
are  also  applicable  to  applications  for 
aid  on  behalf  of  any  veterans  cared  for 
in  a  new  annex,  branch  or  enlarged. 
expanded  or  relocated  faciUty. 

(Authority:  38  U.S.C.  501,  7721,  note) 

f  17.719    Amount  of  aM  payable. 

The  per  diem  amount  payable  for 
supportive  housing  is  the  current  VA 
State  Home  Program  per  diem  rate  for 
domiciliary  care  as  set  forth  in  38  U.S.C. 
1741.  The  per  diem  amount  payable  for 
supportive  services,  not  provided  in 
conjunction  with  supportive  housing,  is 
Sl.lO  for  each  half-hour  during  which 
supportive  services  are  provided,  up  to 
$17.60  per  day.  These  rates  will  be  paid 
provided,  however,  the  per  diem 
amoimt  for  supportive  housing  or 
supportive  services  (not  provided  in 
conjunction  with  supportive  housing) 
does  not  exceed  one-half  of  the  cost  to 
the  per  diem  recipient  of  providing  the 
services.  Also,  provided  further,  per 
diem  payment  of  supportive  housing 
and  supportive  services  may  be  lessened 
because  of  budget  restriction  as 
described  in  §  17.715(d)(3)  of  this  part. 
Per  diem  payments  may  not  be  paid  for 
a  veteran  for  both  supportive  housing 
and  supportive  services  (not  in 
conjimction  with  supportive  housing). 

(Authority:  38  U.S.C.  501,  7721,  note) 

f  17.720    [AmwMied] 

(4)  In  §  17.720,  paragraphs  (a) 
introductory  text,  (a)(1) ,  and  (a)(2)  are 
amended  by  removing  "17.71S(a)"  and 
adding,  in  their  place,  "17.716". 

(FR  Doc.  97-3283  Filed  2-10-97;  8:45  am) 
muMta  cooc  s32e-oi-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 
PL154-1a;  FRL-6685-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  On  October  11, 1996.  Illinois 
submitted  a  negative  declaration 
regarding  the  need  for  rules  controlling 
air  emissions  from  sources  classified  as 
part  of  the  "Shipbuilding  and  Ship 


Repair  Industry"  (SSRI)  or  "Marine 
Coatings"  category  in  the  Standard 
Industrial  Classification  (SIC)  Manual. 
This  negative  declaration  indicates  that 
the  State  of  Illinois  has  determined  that 
there  are  no  major  sources  (sources  with 
a  potential  to  emit  twenty-five  or  more 
tons  per  year  of  volatile  organic  material 
(VOM))  in  Illinois'  ozone  nonattainment 
areas.  In  this  action,  USEPA  is 
approving  the  State's  finding  that  no 
additional  control  measures  are  needed 
through  a  "direct  final"  rulemaking;  the 
rationale  for  this  approval  is  set  forth 
below.  Elsewhere  in  this  Federal 
Register.  USEPA  is  proposing  approval 
and  soliciting  comment  on  this  direct 
final  action;  if  adverse  comments  are 
received,  USEPA  will  withdraw  the 
direct  final  rulemaking  and  address  the 
comments  received  in  a  new  final  rule; 
otherwise,  no  further  rulemaking  will 
occur  on  this  requested  negative 
declaration. 

DATES:  This  action  will  be  effective 
April  14, 1997  unless  adverse  comments 
not  previously  addressed  by  the  State  or 
USEPA  are  received  by  March  13, 1997. 
If  the  effective  date  of  this  action  is 
delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago. 
Illinois.  60604. 

Copies  of  the  Illinois  submittal  are 
available  for  pubUc  review  diuing 
normal  business  hoiu^,  between  8:00 
a.m.  and  4:30  p.m.,  at  the  above  address. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Oiicago,  Illinois,  60604. 
Telephone:  (312)  886-6036. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

Section  183(b)(3)  of  the  Clean  Air  Act 
requires  the  Administrator  of  USEPA  to 
issue  a  Control  Technique  Guideline 
(CTG)  for  controlling  VOM  emissions 
from  the  Marine  Coatings  SIC  category 
sources.  Illinois  was  required  to  adopt 
rules  controlling  VOM  emissions  from 
sources  in  this  SIC  category  with  a 
potential  to  emit  twenty-five  or  more 
tons  per  year  of  VOM  (major  sourt:es) 
and  located  in  either  of  Illinois'  ozone 
nonattainment  areas.  The  Chicago  ozone 
nonattainment  area  is  comprised  of 
Cook,  DuPage,  Kane.  Lake.  McHenry. 
Will  Counties  and  Aux  Sable  and  Goose 


Lake  Townships  in  Grundy  County  and 
Oswego  Township  in  KendaU  Coimty. 
The  Metro-East  ozone  nonattainment 
area  is  comprised  of  Madison,  Monroe, 
and  St.  Clair  Counties.  Illinois  reviewed 
the  data  in  its  emissions  inventory  data 
base  and  determined  that  there  were  no 
major  sources  in  the  marine  coatings 
category  located  in  Illinois  ozone 
nonattainment  areas.  Illinois  also 
determined  that  should  such  a  major 
source  exist  it  would  be  subject  to 
regulation  under  the  provisions  of  the 
State  non-CTG  rules. 

The  USEPA  has  reviewed  the 
doctunentation  on  which  this  Illinois 
negative  declaration  is  based.  The 
USEPA  agrees  with  the  Illinois  finding 
that  there  are  no  major  sources  of  VOM 
fix)m  marine  coating  facilities  located  in 
Illinois'  Chicago  or  Metro-East  ozone 
nonattainment  areas. 

n.  Rulemaking  Action 

The  USEPA  approves  the 
incorporation  of  Illinois'  negative 
declaration  concerning  marine  coatings 
into  the  Illinois  SIP  for  ozone. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doc\iment  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  conunents  be  filed.  This 
action  will  be  effective  on  April  14, 
1997  unless,  by  March  13. 1997.  adverse 
or  critical  comments  are  received. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  April  14, 
1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
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m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  bom 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively.  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jiuisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  imder  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Fedend  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
imder  the  Act,  preparation  of  a 
flexibihty  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Qean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  This  Federal 
action  affirms  a  State  finding  that 
additional  regulationatcovering  marine 
coatings  soiut»s  are  unnecessary 
because  no  major  sources  of  this  type 
are  located  in  the  Illinois  ozone 
nonattainment  areas.  No  new  Federal 


requirements  are  imposed.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(aKl)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Registn*.  This  rule  is 
not  a  major  rule  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  14, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
afiect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Siib|ect8  in  40  CFR  Part  52 

Environmental  protection.  Air' 
pollution  control,  Hydrocarbons,  Ozone, 
and  Volatile  organic  compoimds. 

Dated:  January  23, 1997. 
SiBvs  Rothblatt, 
Acting  Regional  Administrator. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  RegiUations  is  amended  as 
foUows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  0-4llinoi8 

2.  Section  52.726  is  amended  by 
adding  paragraph  (n)  to  read  as  follows: 

SS2.726    Control  stratagy:  Ozone. 

•        •        *        •        • 

(n)  Negative  declaration — 
Shipbuilding  and  ship  repair  industry. 
On  October  11, 1996,  the  State  of 
Illinois  certified  to  the  satisfaction  of  the 
United  States  Environmental  Protection 
Agency  that  no  major  sources 
categorized  as  part  of  the  shipbuilding 


and  ship  repair  industry  are  located  in 
the  Chicago,  Illinois  ozone 
nonattainment  area  which  is  comprised 
of  Cook,  DuPage,  Kane,  Lake,  McHeniy. 
Will  Counties  and  Aux  Sable  and  Goose 
Lake  Townships  in  Grundy  County  and 
Oswego  Township  in  Kendall  County  or 
the  Metio-East.  Illinois  ozone 
nonattainment  area  which  is  comprised 
of  Madison,  Monroe,  and  St.  Clair 
Coimties. 


[FR  Doc.  97-3254  Filed  2-10-47;  8:45  am) 
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40CFRPart52 

PL15»-1a;  FRL-6686-1] 

Approval  and  Promulgation  of 
Imptomantation  Plans;  NHnola 

agency:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Direct  final  rule. 

SUMMARY:  On  October  11, 1996,  Illinois 
submitted  a  negative  declaration 
regarding  the  need  for  rules  controlling 
air  emissions  from  sources  classified  as 
part  of  the  "Aerospace  Manulsctiuing 
and  Rework  Industry"  (AMRI)  or 
"Aerospace  Coatings"  category  in  the 
Standard  Industrial  Classification  (SIC) 
Manual.  This  negative  declaration 
indicates  that  the  State  of  Illinois  has 
determined  that  there  are  no  major 
sources  (sources  with  a  potential  to  emit 
twenty-five  or  more  tons  per  year  of 
volatile  organic  material  (VOM))  in 
Illinois'  ozone  nonattaixmient  areas.  In 
this  action,  USEPA  is  approving  the 
State's  finding  that  no  additional  control 
measures  are  needed  through  a  "direct 
final"  rulemaking;  the  rationale  for  this 
approval  is  set  forth  below.  Elsewhere 
in  this  Federal  Register,  USEPA  is 
proposing  approval  and  soliciting 
comment  on  this  direct  final  action;  if 
adverse  comments  are  received,  USEPA 
will  withdraw  the  direct  final 
rulemaking  and  address  the  comments 
received  in  a  new  final  rule;  otherwise, 
no  further  rulemaking  will  occur  on  this 
requested  negative  declaration. 
DATES:  This  action  is  effective  April  14, 
1997  unless  adverse  comments  not 
previously  addressed  by  the  State  or 
USEPA  are  received  by  March  13, 1997. 
If  the  effective  date  of  this  action  is 
delayed  due  to  adverse  comments, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  U.S. 
Environmental  Protection  Agency,  77 
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West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

Copies  of  the  Illinois  submittal  are 
available  for  public  review  during 
normal  biisiness  hours,  between  8:00 
a.m.  and  4:30  p.m.,  at  the  above  address. 
FOR  niRTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Qiicago,  Illinois,  60604. 
Telephone:  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  183(b)(3)  of  the  Clean  Air  Act 
requires  the  Administrator  of  USEPA  to 
issue  a  Control  Technique  Guideline 
(CTG)  for  controlling  VOM  emissions 
from  the  Aerospace  Coatings  SIC 
category  sources.  Illinois  was  required 
to  adopt  nUes  controlling  VOM 
emissions  from  sources  in  this  SIC 
category  with  a  potential  to  emit  twenty- 
five  or  more  tons  per  year  of  VOM 
(major  sources)  and  located  in  either  of 
Illinois'  ozone  nonattainment  areas.  The 
Qiicago  ozone  nonattainment  area  is 
comprised  of  Cook,  DuPage,  Kane,  Lake, 
McHenry,  Will  Counties  and  Aux  Sable 
and  Goose  Lake  Townships  in  Grundy 
County  and  Oswego  Township  in 
Kendall  County.  The  Metro-East  ozone 
nonattainment  area  is  comprised  of 
Madison,  Monroe,  and  St.  Clair 
Counties.  Illinois  reviewed  the  data  in 
its  emissions  inventory  data  base  and 
determined  that  there  were  no  major 
sources  in  the  aerospace  coatings 
category  located  in  Illinois  ozone 
nonattainment  areas.  Illinois  also 
determined  that  should  such  a  major 
source  exist  it  would  be  subject  to 
regulation  under  the  provisions  of  the 
State  non-CTG  rules. 

The  USEPA  has  reviewed  the 
documentation  on  which  this  Illinois 
negative  declaration  is  based.  The 
USEPA  agrees  with  the  Illinois  finding 
that  there  are  no  major  sources  of  VOM 
from  aerospace  coating  facilities  located 
in  Illinois'  Chicago  or  Metro-East  ozone 
nonattainment  areas. 

n.  Rulemaking  Action 

The  USEPA  approves  the 
incorporation  of  Illinois'  negative 
declaration  concerning  aerospace 
coatings  into  the  Illinois  SIP  for  ozone. 

The  USEPA  is  publishing  this  action 
without  prior  proposal  because  USEPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  USEPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 


or  critical  comments  be  filed.  This 
action  will  be  effective  on  April  14, 
1997  unless,  by  March  13. 1997,  advene 
or  critical  comments  are  received. 

If  the  USEPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  USEPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  April  14, 
1997. 

Nothing  in  this  action  should  be 
construed  as  |}ennitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiue  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995,  memorandtun  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  USEPA 
must  prepare  a  regulatory  flexibility 
analysis  assessing  the  impact  of  any 
proposed  or  final  rule  on  small  entities. 
5  U.S.C.  sections  603  and  604. 
Alternatively,  USEPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  .than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 


have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
natiue  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  USEPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22, 1995,  USEPA 
must  undertake  various  actions  in 
association  with  any  proposed  or  final 
rule  that  includes  a  Federal  mandate 
that  may  result  in  estimated  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  This  Federal 
action  affirms  a  State  finding  that 
additional  regulations  covering 
aerospace  coating  sources  are 
unnecessary  because  no  major  sources 
of  this  type  are  located  in  the  Illinois 
ozone  nonattainment  areas.  No  new 
Federal  requirements  are  imposed. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  the 
private  sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 
USEPA  submitted  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
{>etitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  April  14, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpon»the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
30?(b)(2)). 
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List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons,  Ozone, 
Volatile  organic  compounds. 

Dated:  January  23, 1997. 
Steve  RothbUtt, 
Acting  Regional  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  0— Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

§52.726    Control  strategy:  Ozone. 

•        *        *        •        • 

(o)  Negative  declaration —  Aerospace 
manufacturing  and  rework  industry.  On 
October  11, 1996,  the  State  of  Illinois 
certified  to  the  satisfaction  of  the  United 
States  Environmental  Protection  Agency 
that  no  major  sources  categorized  as  part 
of  the  Aerospace  Manufacturing  and 
Rework  Industry  are  located  in  the 
Chicago,  Illinois  ozone  nonattainment 
area  which  is  comprised  of  Cook, 
DuPage.  Kane,  Lake,  McHenry,  Will 
Counties  and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County  and 
Oswego  Township  in  Kendall  County  or 
the  Metro-East,  Illinois  ozone 
nonattainment  area  which  is  comprised 
of  Madison,  Monroe,  and  St.  Clair 
Counties. 

(PR  Doc  97-3252  Filed  2-10-97;  8:45  am] 
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40  CFR  Part  52 
[AK14-7102a;  FRL-6686-2] 

Clean  Air  Act  Approval  and 
Promulgation  of  Carbon  Monoxide 
Implementation  Plan  for  the  State  of 
Alaska:  Anchorage  and  Fairt>anks 
Emission  Inventory 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  approving  the  1990 
base  year  caibon  monoxide  (00) 
emission  inventory  portion  of  the 
Anchorage  and  Fairbanks,  Alaska  CO 
State  Implementation  Plan  (SIP) 
submitted  on  December  29, 1993,  by  the 
State  of  Alaska  Department  of 
Environmental  Conservation  (ADEC)  for 
the  purpose  of  bringing  about  the 


attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  CO.  Also, 
ADEC  submitted  the  required  Periodic 
Update  to  its  1990  base  year  CO 
emission  inventory  on  September  27, 
1996. 

DATES:  This  action  is  effective  on  April 
14, 1997  unless  adverse  or  critical 
comments  are  received  by  March  13, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Montel  Livingston,  SIP 
Manager,  Office  of  Air  Quality  (OAQ- 
107),  EPA,  1200  Sixth  Avenue,  Seattle, 
Washington  98101. 

Copies  of  material  submitted  to  EPA 
may  be  examined  diuing  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality,  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  Washington  98101,  and  Alaska 
Department  of  Environmental 
Conservation,  410  Wiloughby  Ave., 
Room  105,  Juneau,  Alaska. 
FOR  FURTHER  INF0RMATK3N  CONTACT:  John 
Pavitt,  EPA  Region  10,  Alaska 
Operations  Office  (AOO/A),  222  W.  7th 
Avenue,  Box  #19,  Anchorage,  AK 
99513-7588,  (907)  271-5083. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  a  letter  dated  March  1, 1991  to  the 
EPA  Region  10  Administrator,  the 
Governor  of  Alaska  recommended  the 
Anchorage  and  Fairbanks  areas  be 
designated  as  nonattainment  for  CO  as 
required  by  section  107(d)(1)(A)  of  the 
1990  Clean  Air  Act  Amendments 
(CAAA  or  the  Act)  (Pub.  L.  101-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671q).  The  areas,  which  include 
lands  within  the  Mimicipality  of 
Anchorage  and  the  Fairbanks  North  Star 
Borough,  were  designated 
nonattainment  and  classified  as 
"moderate"  imder  the  provisions 
outlined  in  sections  186  and  187  of  the 
CAA.  (See  56  FR  56694.  November  6, 
1991,  codified  at  40  CFR  part  81, 
§81.302.) 

Because  the  Anchorage  area  had  a 
design  value  of  13.1  ppm  (based  on 
1989  data),  it  was  classified  as 
"moderate  >  12.7  ppm"  (moderate  plus). 
Because  the  Fairbanks  area  had  a  design 
value  of  10.4  (based  on  1989  data),  it 
was  classified  as  "moderate  <  12.7 
ppm"  (moderate). 

Under  the  Clean  Air  Act  as  amended. 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattainment.  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areas 


towards  attainment  Under  section 
187(a)(1).  the  CAAA  requires  moderate 
CO  nonattainment  areas  to  submit  a 
base  year  CO  inventory  that  represents 
actual  emissions  in  the  CO  season  by 
November  15, 1992.  Stationary  point, 
stationary  area,  on-road  mobile,  and 
non-road  mobile  sources  of  CO  are  to  be 
included  in  the  inventory.  This 
inventory  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory. 
The  inventory  is  to  address  actual  CO 
emissions  for  the  area  during  the  peak 
CO  season.  The  peak  CO  season  shoidd 
reflect  the  months  when  peak  CO  air 
quality  concentrations  occur.  Moderate 
CO  nonattainment  areas  are  required  to 
submit  a  periodic  inventory  that 
represents  actual  emissions  no  later 
than  September  30, 1995,  and  every 
three  years  thereafter  until  the  area  is 
redesignated  to  attainment  (section 
187(a)(5)).  ADEC  submitted  its  required 
1993  Periodic  Update.  Areas  classified 
as  moderate  >12.7  ppm  are  required  to 
submit  an  attainment  demonstration 
plan  by  November  15, 1992  that 
demonstrates  attainment  by  December 
31. 1995  (187(a)(7)).  To  make  the 
attainment  demonstration,  base  year  and 
projected  modeling  inventories  are 
needed.  The  base  year  inventory  is  the 
primary  inventory  from  which  the 
periodic  and  modeling  inventories  are 
derived.  Further  information  on  these 
inventories  and  their  purpose  can  be 
found  in  the  document  "Emission 
Inventory  Requirements  for  Carbon 
Monoxide  State  Implementation  Plans." 
EPA,  Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park, 
North  Carolina,  March  1991. 

n.  Today's  Action 

The  EPA  is  approving  the  carbon 
monoxide  (CO)  base  year  1990  emission 
inventory  submitted  to  EPA  on 
December  29, 1993,  based  on  the  Level 
I.  n.  and  m  review  findings. 

m.  Review  of  State  Submittal 

A.  The  Level  I  and  11  review  process 
is  used  to  determine  that  all 
components  of  the  base  year  inventory 
are  present.  The  review  also  evaluates 
the  level  of  supporting  dociunentation 
provided  by  the  State  and  assesses 
whether  the  emissions  were  developed 
according  to  current  EPA  guidance. 
Alaska's  inventory  satisfies  both  Level  I 
and  Level  II  requirements.  The  Level  III 
review  process  is  outlined  here  and 
consists  of  9  points  that  the  inventory 
must  include.  For  a  base  year  emission 
inventory  to  be -acceptable  it  must  pass 
all  of  the  following  acceptance  criteria: 

1.  An  approved  Inventory  Preparation 
Plan  (IPP)  must  be  provided  and  the 
Quality  Assurance  (QA)  program 
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contained  in  the  IPP  must  be  perfonned 
and  its  implementation  documented. 

2.  Adequate  documentation  must  be 
provided  that  enables  the  reviewer  to 
detennine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  inventory 
must  have  been-prepared  or  calculated 
according  to  the  current  EPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions 
inventory  must  have  been  prepared  or 
calculated  according  to  the  current  EPA 
guidance. 

7.  The  method  (e.g.,  Highway 
Performance  Modeling  System  or  a 
network  transportation  planning  model) 
used  to  develop  vehicle  miles  traveled 
(VMT)  estimates  must  follow  EPA 
guidance.  The  VMT  development 
methods  must  be  adequately  described 
and  dociunented  in  the  inventory 
report. 

8.  The  MOBILE  model  must  be 
correctly  used  to  produce  emission 
factors  for  each  of  the  vehicle  classes. 

9.  Non-road  mobile  emissions 
inventory  must  be  prepared  according  to 
ctirrent  EPA  guidance  for  all  of  the 
source  categories. 

B.  The  EPA  is  approving  this  emission 
inventory  as  meeting  the  requirements 
of  section  187(a)(1)  of  the  Act.  The 
reasons  why  this  submittal  meets  the 
Level  in  criteria  are  discussed  below. 

Initially,  EPA  subjected  the  Alaska 
State  CO  emission  inventory  to  a 
rigorous  review.  This  review  pointed 
out  various  deficiencies  in  the 
inventory.  In  their  updates  to  the 
original  emissions  inventory  submitted 
on  August  27, 1992  (Anchorage)  and 
November  11, 1992  (Fairbanks),  AOEC 
corrected  these  deficiencies.  Corrections 
were  made  and  submitted  on  December 
29. 1993  and  December  1, 1994.  The 
December  1, 1994  submittal  was 
primarily  an  update  to  mobile  sources 
emission  estimates,  replacing  model 
Mobile  4.1  with  Mobile  5.0a,  which  is 
the  EPA  approved  model  consistent 
with  CAAA  requirements  and 
transporation  conformity  regulations. 

1.  Inventory  Preparation  Plan.  Alaska 
submitted  a  final  Inventory  Preparation 
Plan  (IPP)  and  accompanying  final 
Quahty  Assurance  Plan  whidi  satisfied 
the  EPA's  requirements,  and  which 
were  approved  in  January  1992. 

2.  Quality  assumnce.  Throughout  the 
emissions  inventory,  ADEC  provides 
documentation  of  quality  assurance.  For 
each  source  category,  ADEC  identifies 
the  methodology  employed.  Where 
ADEC  methods  deviate  firom  EPA 


suggested  procedures,  the  rationale  for 
the  alternate  method  is  noted.  For  each 
CO  source  category,  ADEC  provides  the 
reference  from  which  it  excerpted 
information.  When  needed,  projection 
equations  are  provided  to  show 
emission  amounts  beyond  the  base  year. 

3.  Point  Source  Inventory.  ADEC's 
point  source  inventory  identifies 
sources  whose  emissions  exceed  10  tons 
per  year  of  carbon  monoxide.  There  are 
four  CO  point  sources  in  the  Anchorage 
nonattainment  area  and  nine  in  the 
Fairbanks  nonattainment  area.  The 
dominant  industry  with  CO  point 
sources  for  both  nonattainment  areas  is 
electric  utility  power  generation.  While 
natural  gas  is  the  primary  fuel  used  in 
Anchorage,  it  is  not  available  in 
Fairbanks. 

To  compile  the  point  source 
inventory,  ADEC  reviewed  emission  and 
fuel  use  information  available  from  state 
air  operating  permits,  and  information 
supplied  by  permitted  facilities  through 
operating  reports  required  to  be 
submitted  to  ADEC.  In  addition,  ADEC 
contacted  Anchorage  and  Fairbanks  area 
fuel  distributors  to  identify  any  sources 
not  already  issued  an  operating  permit 
capable  of  emitting  more  than  10  tons 
per  year  of  carbon  monoxide.  There 
were  no  such  sources. 

ADEC  reports  that  point  source 
emissions  for  1990  are  2.35  tons  per  day 
for  Anchorage  and  6.06  tons  per  day  for 
Fairbanks. 

4.  Area  Source  Inventory.  ADEC 
submitted  a  complete  inventory  for  CO 
area  sources  divided  into  the  following 
categories:  natural  gas  combustion 
(Anchorage  only)  fuel  oil  combustion, 
coal  combustion,  propane  combustion 
(Fairbanks  only),  wood  combustion, 
industrial  equipment,  solid  waste 
incineration,  and  open  burning/ 
structiu^l  fires.  The  largest  contributor 
to  CO  emissions  in  both  nonattainment 
areas  was  wood  burning.  Emissions  for 
each  source  category  (except  as  noted 
above)  are  calciilated  for  the  two 
nonattainment  areas.  The  inventory 
provides  a  discussion  per  category,  and 
displays  equations  that  were  used  to 
develop  emissions  estimates.  Sources  of 
information  are  provided  as  needed.  In 
some  cases,  ADEC's  methodology  differs 
from  EPA's  recommended  procediues. 
When  this  occurs,  ADEC  notes  the 
reason  for  the  difi'erence.  Usually,  ADEC 
uses  data  tailored  to  the  local  or  state 
area  rather  than  using  the  national 
equations  or  factors.  Area  source  totals 
for  1990  were  4.96  tons  per  winter  day 
within  the  Anchorage  CO 
nonattainment  area,  and  12.99  tons  per 
day  for  the  Fairbanks  CO  nonattainment 
area. 


5.  Vehicle  Miles  Traveled  (VMT).  In 
Fairbanks,  the  Alaska  Department  of 
Transportation  and  Public  Facilities 
(ADOT&PF)  used  a  combination  of 
actual  1990  traffic  count  data  and  QRS2 
modeling  results  for  1990  to  provide 
VMT  and  travel-weighted  speed 
estimates  for  each  roadway  functional 
class.  Traffic  counts  were  obtained  from 
both  the  Highway  Performance 
Monitoring  System  (HPMS)  and 
additional  sampling  locations  operated 
by  ADOT&PF.  ADOT&PF  estimated 
VMT  during  an  average  winter  weekday 
in  Fairbanks  to  be  1,296,041.  In 
Anchorage,  the  Municipality  used 
MinUTP  modeling  results  for  1990  to 
provide  travel-weighted  speed  data  and 
VMT  for  each  roadway  functional  class, 
generating  HPMS-equivalent  estimates 
(based  on  ADOT&PF  guidance).  The 
Municipality  estimated  VMT  during  an 
average  winter  weekday  in  Anchorage  to 
be  2,854,000. 

The  VMT  development  methods  were 
adequately  described  and  documented 
in  the  SIP  and  satisfy  EPA's 
requirements.  (See  60  FR  33727,  June 
19,  1995.) 

6.  Use  of  the  Mobile  Model.  The 
Mobile  4.1  model  was  used  in  the 
original  1992  submittal  to  EPA,  being 
then  the  most  recent  emission  factor 
model,  and  was  retained  for  the  revised 
1993  submittal  for  consistency.  In 
December  1994,  ADEC  revised  the 
mobile  source  emission  estimates  by 
substituting  Mobile  5.0a  for  Mobile  4.1. 
Today's  approval  is  based  on  the 
December  29, 1993  submittal  using 
Mobile  4.1. 

The  model  was  correctly  used  to 
produce  emission  factors  for  each  of  the 
eight  separate  vehicle  classes.  Inputs 
specific  to  Anchorage  and  Fairbanks 
during  the  base  year  were  used  in  the 
model:  operating  mode  fi^ctions  (cold/ 
hot/stabilized)  =65%/0%/35%;  VMT  for 
motorcycles  =0%;  anti -tampering 
program  in  place;  compliance  rate  =91% 
(Anchorage)  and  96%  (Fairbanks); 
annual  inspection;  decentralized  I/M 
program,  etc.  A  default  value  was  used 
for  the  tampering  rate.  Quality 
Assiuance  is  provided  within  the  on- 
road  discussion,  and  methodologies 
used  to  determine  each  of  the  input 
variables  were  presented.  On-road 
mobile  sources  are  149.99  tons  per  day 
for  Anchorage  and  80.83  tons  per  day 
for  Fairbanks. 

7.  Non-road  Inventory.  ADEC 
describes  each  category  and  the 
methodology  employed.  When  ADEC's    ^ 
methodology  deviates  from  EPA  , 
guidance,  it  is  usually  because  ADEC 
uses  niunbers  reflective  of  local 
scenarios  as  opposed  to  national 
averages.  Assumptions,  equations,  and 
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sources  are  noted  per  source  category. 
Major  non-road  contributors  are  aircraft, 
snowmobiles  and  railroad  sources. 
Nonroad  totals  are  13.73  tons' per  day 
for  Anchorage,  and  5.40  tons  per  day  for 
Fairbanks. 

C.  Procedtural  backgroimd.  The  Act 
requires  States  to  observe  certain 
procedural  requirements  in  developing 
emission  inventory  submissions  to  EPA. 
Section  110(a)(2)  of  the  Act  requires  that 
each  emission  inventory  submitted  by  a 
State  has  to  be  adopted  after  reasonable 
notice  and  public  hearing.  ■  CX3 
nonattainment  areas  with  design  values 
greater  than  12.7  ppm  must  submit  the 
entire  SIP  (emissions  inventories, 
attaiiunent  demonstrations,  and  control 
strategies)  by  November  15, 1992,  and 
EPA  expects  the  emissions  inventories 
to  have  gone  through  the  public  hearing 
process  as  part  of  the  full  CO  SIP.2 

The  State  of  Alaska  held  niunerous 
public  meetings  in  Anchorage  and 
Fairbanks  in  1992  to  entertain  pubUc 
comment  on  air  quality  control  plans, 
including  the  1990  base  year  emission 
inventories  for  the  Anchorage  and 
Fairbanks  Carlx>n  Monoxide 
Nonattainment  Areas.  In  both  areas, 
local  transportation  planning  boards 
(Fairbanks  Metropolitan  Area 
Transportation  Study  (FMATS)  and 
Anchorage  Metropolitan  Area 
Tran^ortation  Study  (AMATS)), 
including  citizen  advisory  committees, 
reviewed  and  took  public  comment  on 
the  control  plans  and  inventories.  In 
1992,  following  the  public  meetings,  the 
Anchorage  Assembly  and  the  Fairbanks 
North  Star  Borough  adopted  their 
respective  air  qu^ty  control  plans  and 
inventories.  The  CO  Emission  Inventory 
was  submitted  to  EPA  on  December  29, 
1993  as  a  proposed  revision  to  the  SIP. 

IV.  Implicatioiis  of  Today's  Action 

The  EPA  is  approving  the  Alaska 
carbon  monoxide  emission  inventory 
submitted  the  Alaska  SIP  on  December 
29, 1993.  The  State  has  submitted  a 
complete  inventory  containing  point, 
area,  on-road,  and  non-road  mobile 
source  data,  and  documentation. 
Emissions  for  these  groupings  are 
presented  in  the  following  table: 


Daily  emissions 
(tons/day) 

Emission  category 

Base 

year 
1990  An- 
chorage 

Base 

year 

1990 

Fairbanks 

Point  sources  

Area  sources 

Non-road  mobile 

sources 

On-road  mobile 

sources 

2.35 
4.96 

13.73 

149.99 

6.06 
12.99 

5.40 

80.83 

Total  

171.03 

105.28 

■  Also  Section  172(c)(7)  of  the  Act  raquirm  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(aX2). 

'  Memorandum  from  John  Calcagni,  Director,  Air 
Quality  Management  Division,  and  William  C. 
Laxton,  Director,  Technical  Support  Division,  to 
Regional  Air  Division  Directors,  Region  I-X, 
"Public  Hearing  Requirements  for  1990  Base- Year 
Emission  Inventories  for  Ozone  and  Carbon 
Monoxide  Nonattainment  Areas,"  September  29, 
1992. 


This  inventory  is  complete  and 
approvable  according  to  the  criteria  set 
out  in  the  November  12. 1992 
memorandum  from  J.  David  Mobley, 
Chief  Emission  Inventory  Branch, 
Technical  Support  Document  (TSD)  to 
G.  T.  Helms,  Chief  Ozone/Carbon 
Monoxide  Programs  Branch,  AQMD. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doamient  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  efiiective  April  14, 1997 
unless,  by  March  13, 1997,  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  April  14, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  - 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

V.  Administrative  Review 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 


Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  imder  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  E.P.A..  427  U.S. 
246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfimded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost-    - 
efiiective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabhsh  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  does  not  include  a  Federal 
mandate  that  may  residt  in  estimated 
costs  of  5100  million  or  more  to  either 
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State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  approves  pre-existing 
requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(l}  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  April  14, 1997. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  January  28, 1997. 
Chuck  Clarke, 
Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authwity:  42  U.S.C  7401-7671q. 

Subpart  C— Alaska 

2.  Section  52.76  is  added  to  read  as 
follows: 

S  52.76    1990  Base  Year  Emission 
inventory. 

EPA  approves  as  a  revision  to  the 
Alaska  State  Implementation  Plan  the 


1990  Base  Year  Carbon  Monoxide 
Emission  Inventory  for  the  Anchorage 
and  Fairbanks  areas  designated  as 
nonattainment  for  CO,  submitted  by  the 
Alaska  Department  of  Environmental 
Conservation  on  December  29, 1993. 
This  submittal  consists  of  the  1990  base 
year  stationary,  area,  non-road  mobile, 
and  on-road  mobile  sources  for  the 
pollutant  carbon  monoxide. 

IFR  Doc.  97-3363  Filed  2-10-97;  8:45  am] 

BILUNQ  CODE  6S60-60-P 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  502  and  510 
[Docket  No.  97-03] 

Implementation  of  21  U.S.C.  862; 
Denial  of  Federal  Benefits  to  Drug 
Traffickers  and  Possessors 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  This  amends  Commission 
regulations  to  reflect  the  redesignation 
of  21  U.S.C.  853a  as  21  U.S.C.  862, 
which  was  effected  by  Public  Law  101- 
647.  No  substantive  change  is  involved. 
EFFECTIVE  DATE:  February  11, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Joseph  C.  Polking,  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.  Room  1046. 
Washington,  D.C.  20573-0001.  (202) 
523-5725. 

SUPPLEMENTARY  INFORMATION: 
Commission  regulations  at  46  CFR 
502.27  and  510.12  contain  requirements 
for  applicants  for  admission  to  practice 
before  the  Commission  and  for  a  fieight 
forwarders  license  to  submit  a 
certification  regarding  non-conviction 
for  drug  offenses  and  eligibility  for 
federal  benefits.  The  prescribed 
certification  includes  a  reference  to  "21 
U.S.C.  853a."  Subsequent  to  adoption  of 
these  rules  21  U.S.C.  853a  was 
redesignated  as  21  U.S.C.  862  by  Public 
Law  101-647. 104  St&t.  4827.  This 
document  merely  changes  the  references 
in  Commission  rules  to  reflect  this 
redesignation  and  involves  no 
substantive  change. 

List  of  Sub)ect8 

46  CFR  Part  502 

Administrative  practice  and 
procedure. 

46  CFR  Part  510 

Freight  forwarders. 

For  the  reason  set  forth  above,  parts 
502  and  510  of  46  CFR  are  amended  as 
follows: 


PART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  502 
is  revised  to  read  as  follows. 

Authority:  5  U.S.C.  504,  551,  552.  553, 
556(c),  559,  561-569,  571-596;  12  U.S.C. 
1114j(a):  18  U.S.C.  207;  26  U.S.C.  501(c)(3); 
28  U.S.C.  2112(a);  31  U.S.C.  9701;  46  U.S.C. 
app.  817,  820,  821,  826,  841a,  1114(b),  1705, 
1707-1711, 1713-1716;  E.0. 11222  of  May  8, 
1965  (30  FR  6469);  21  U.S.C.  862;  and  Pub. 
L  88-777  (46  U.S.C.  app  817d.  817e). 

§502.27    [Amended] 

2.  In  §  502.27(a)(2)  the  reference  to 
"21  U.S.C.  853a"  is  amended  to  read 
"21  U.S.C.  862". 

PART  51(V-UCENSINQ  OF  OCEAN 
FREIGHT  FORWARDERS 

1.  The  authority  citation  for  part  510 
is  revised  to  read  as  follows. 

Authority:  5  U.S.C.  553;  31  U.S.C.  9701;  46 
U.S.C  app.  1702, 1707. 1709. 1710, 1712, 
1714. 1716,  and  1718;  21  U.S.C  862. 

§510.12    [Amended] 

2.  In  §  510.12(a)(2)  is  the  reference  to 
"21  U.S.C.  853a"  is  amended  to  read 
"21  U.S.C.^62". 

By  the  Commission. 
Joseph  C  Polking,  ' 

Secretary. 

[FR  Doc.  97-3251  Filed  2-10-97;  8:45  am) 
BIUJNO  COOE  6730-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126333-6333-01;  1.0. 
020597A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pollock  In  Statistical 
Area  620 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiu«. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
620  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  interim  specification  for  pollock  in 
this  area. 

EFFECTIVE  DATE:  1200  hrs,  Alaska  local 
time  (A.l.t.).  February  7, 1997.  until 
superseded  by  the  Final  1997  Harvest 
Specifications  for  Groundfish. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 
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SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and  V 

Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679.  ' 

The  interim  specification  of  pollock 
total  allowable  catch  in  Statistical  Area 
620  was  established  by  the  Interim  1997 
Harvest  Specifications  (61  FR  64299, 
December  4, 1996)  as  4,575  metric  tons 


(mt),  determined  in  accordance  with 
§679.20(c)(2)(i). 

In  accordance  with  §  679.20(d)(l)(i). 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator),  has 
determined  that  the  1997  interim 
specification  of  pollock  in  Statistical 
Area  620  soon  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  4,375  mt,  and  is  setting 
aside  the  remaining  200  mt  as  bycatcb 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pollock  in  Statistical 


Area  620  until  superseded  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  February  5. 1997. 
Bruce  Morefaead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-3258  Filed  2-5-97;  4:42  pm) 
BUJNQ  COM  361»-I2-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

Fresh  Plum  Crop  Insurance 
Provisions;  and  Common  Crop 
Insurance  Regulations;  Plum  Crop 
Insurance  Provlslorts 

AQCNCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUIMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
plums.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Fresh  Plum  Crop  Insurance 
Endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effects  of  the  current  Fresh  Plum 
Endorsement  to  the  1997  and  prior  crop 
years. 

DATES:  Written  comments  on  this 
proposed  rule  will  be  accepted  until 
close  of  business  April  14, 1997,  and 
will  be  considered  when  the  rule  is  to 
be  made  final.  The  comment  period  for 
information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  April  11, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  Qty,  MO,  64131.  Written 
comments  will  be  available  for  public 
inspection  and  copying  in  room  0324, 
South  Building,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue,  SW., 
Washington,  DC,  8:15  a.m.  to  4:45  p.m.. 


est,  Monday  through  Friday,  except 
holidays. 

FOR  FURT>«R  INFORMATION  CONTACT: 
Stephen  Hoy,  Program  Analyst, 
Research  and  Development,  Product 
Development  Division,  Federal  Crop 
Insurance  Corporation,  at  the  Kansas 
Qty,  MO  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  amendments  set  forth  in  this 
proposed  rule  contain  information 
collection  that  requires  clearance  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  provisions  of  44  U.S.C. 
chapter  35. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  under  OMB  control  nimiber 
0563-0003  through  September  30, 1998. 

Section  7  of  the  1998  Plum  Crop 
Provisions  adds  interplanting  as  an 
insvuvble  farming  practice  as  long  as  it 
is  interplanted  with  another  perennial 
crop  and  does  not  adversely  affect  the 
insured  crop.  This  practice  was  not 
insurable  imder  the  previous  fi«sh  plum 
endorsement  and  the  General  Crop 
Insurance  Policy  88-G  (REV  3-91)  to 
which  it  attached.  Consequently, 
interplanting  information  will  need  to 
be  collected  using  the  Fa-12-P  Pre- 
Acceptance  Perennial  Crop  Inspection 
Report  form  for  approximately  two 
percent  of  the  insureds  who  interplant 
their  plimi  crop.  Standard  interplanting 
language  has  been  added  to  most 
perennial  crops  to  make  insurance 
available  for  more  perennial  crop 
producers  and  reduce  the  acreage  that 
will  need  to  be  placed  into  the 
noninsured  crop  disaster  assistance 
program  (NAP). 

l^e  other  amendments  set  forth  in 
this  proposed  rule  to  not  contain 
additional  information  collections  that 
require  clearance  by  OMB  under  the 
provisions  of  44  U.S.C.  chapter  35. 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Plum  Crop  Insurance  Provision."  The 
information  to  be  collected  includes  a 
crop  insurance  application  and  an 


acreage  report.  Information  collected 
from  the  application  and  acreage  report 
^s  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  plums  that 
are  eligible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  the  information 
collection  is  2,669,932  hours. 

FQC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility,  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
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Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  trilMil  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  U  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  the  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
rignificant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  ciurent 
regidations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  U  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  producer  must 
also  annually  certify  to  the  previous 
years  production,  if  adequate  records 
are  available  to  support  the  certification, 
or  receive  a  transitional  yield.  The 
producer  must  maintain  the  production 
records  to  support  the  certified 
information  for  at  least  three  years.  This 
regulation  does  not  alter  those 
requirements.  The  amoimt  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  poUdes 
will  not  increase  significantly  fit>m  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  fiom 
the  provisions  of  the  regiilatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  imder 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovenunental 
consultation  with  state  and  local 


officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith,  llie  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  any  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  onthe  quality  of  the 
hiunan  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FQC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.157, 
Pliun  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring  fresh 
plums  found  at  7  CFR  401.146  (Fresh 
Plimi  Endorsement).  FQC  also  proposes 
to  amend  §  401.146  to  limit  its  effect  to 
the  1997  and  prior  crop  years.  FQC  will 
later  publish  a  reg\ilation  to  remove  and 
reserve  §401.146. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Fresh 
Plum  Endorsement's  compatibility  with 
the  Common  Crop  Insurance  Policy.  In 
addition,  FQC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
plums  as  follows: 

1.  Remove  the  word  "fresh"  fiom  the 
title  of  the  policy  since  plums  marketed 
for  uses  other  than  fiesh  packed  are 
covered. 

2.  Section  1 — Add  definitions  for  the 
terms  "days,"  "direct  marketing,"  "good 
farming  practice,"  "interplanted," 
"irrigated  practice,"  "non-contiguous," 
"pitbum  and  sunburn,"  "production 
guarantee  (per  acre),"  "scion,"  "varietal 
group,"  and  "written  agreement"  for 
clarification  purposes. 


3.  Section  2(e)(3)(ii)— Add  optional 
units  by  varietal  group  to  be  consistent 
with  other  policies  that  offer  insurance 
by  crop  variety. 

4.  Section  3(a) — Specify  that  the 
insiued  may  select  only  one  price 
election  for  all  the  plums  in  the  county 
insured  under  this  policy,  imless  the 
Special  Provisions  provide  different 
price  elections  by  varietal  group,  in 
which  case  the  insured  may  select  one 
price  election  for  each  varietal  group. 
The  price  election  the  insured  selects 
must  have  the  same  percentage 
relationship  to  the  mavinniin  price 
offered.  This  helps  to  protect  against 
adverse  selection  and  simplifies 
administration  of  the  program. 

5.  Section  3(b) — Specify  that  an 
insiued  must  report  damage,  removal  of 
trees,  and  any  change  in  practice  that 
may  reduce  yields.  For  the  first  year  of 
insurance  for  acreage  interplanted  with 
another  perennial  crop  and  anytime  the 
planting  pattern  of  such  acreage  is 
changed,  the  insiued  must  report  the 
age  and  varietal  group,  if  applicable,  of 
any  interplanted  perennial  crop,  its 
planting  pattern,  and  any  other 
information  needed  to  establish  the 
approved  yield.  U  the  insured  fails  to 
notify  the  insurer  of  factors  that  may 
reduce  yields  from  previous  levels,  the 
insurer  will  reduce  the  production 
guarantee  at  any  time  the  insurer 
becomes  aware  of  damage,  removal  of 
trees,  or  changes  in  practices.  This 
allows  the  insurance  provider  to  limit 
liability,  if  necessary,  before  insurance 
attaches. 

6.  Section  6 — ^Remove  the  provision 
that  restricts  crop  insurance  coverage  if 
plums  are  harvested  directly  by  the 
public.  Section  10(b)  of  the  proposed 
rule  requires  the  insured  to  notify  the 
insurance  provider  at  least  15  days 
before  any  production  from  any  unit 
will  be  sold  by  direct  marketing  in  order 
to  accurately  determine  production  to 
count. 

7.  Section  6(d)— Specify  that  at  least 
200  lugs  per  acre  must  have  been 
produced  in  at  least  one  of  the  three 
most  recent  actual  production  history 
crop  years.  Previous  regulations 
required  a  minimum  of  200  lugs  per 
acre  of  fresh  market  production  in  the 
previous  crop  year  unless  the  acreage  is 
inspected  by  us  and  approved  for 
coverage.  Basing  the  required  minimum 
production  on  only  the  previous  crop 
year  is  too  restrictive  considering  that 
one  year  of  adverse  growing  conditions 
would  exclude  eligibility  for  crop 
insiu^nce. 

8.  Section  6(f) — Allow  insurance  for 
plums  produced  on  scions  that  have  not 
reached  the  fifth  growing  season  after 
being  grafted  to  established  rootstock.  If 
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all  other  requirements  for  insurability 
have  been  met,  the  crop  should  make 
the  approved  yield. 

9.  Section  7 — Allow  insurance  for 
pliuns  interplanted  with  another 
perennial  crop  in  order  to  make 
insurance  available  on  more  acreage  and 
reduce  the  reliance  on  the  noninsiu^d 
crop  disaster  assistance  program  (NAP) 
for  protection  against  crop  losses. 

10.  Section  8(a)(1)— Specify  that  the 
insurance  period  be^s  on  February  1 
of  each  crop  year,  except  for  the  year  of 
application,  if  the  application  is 
received  after  January  22  but  prior  to 
February  1,  insurance  will  attach  on  the 
10th  day  after  the  application  is 
received  in  the  insurance  provider's 
local  office  unless  the  acreage  is 
inspected  during  the  10  day  period  and 
does  not  meet  insurability  requirements. 
This  provision  is  consistent  with  other 
p>erennial  crops  to  prevent  producers 
from  obtaining  insurance  only  when 
they  know  a  loss  is  likely. 

11.  Section  8(b) — Add  provisions  to 
clarify  the  procedures  when  an 
insurable  share  is  acquired  or 
relinquished  on  or  before  the  acreage 
reporting  date. 

12.  Section  9(a)(2}— Add  pitbum  and 
sunburn  as  insured  causes  of  loss  since 
they  are  common  causes  of  loss. 

13.  Section  9(c)(l>— Clarify  that 
disease  and  insect  infestation  are 
excluded  causes  of  loss  imless  adverse 
weather  prevents  the  proper  application 
of  control  measures,  causes  control 
measures  to  be  ineffective  when 
properly  applied,  or  causes  disease  or 
insect  infestation  for  which  no  effective 
control  mechanism  is  available. 

14.  Section  10(a) — Specify  the  notice 
requirements  if  the  orchard  has  suffered 
a  loss,  and  the  crop  will  not  be 
harvested,  in  order  to  permit  timely 
appraisal  of  any  loss. 

15.  Section  10(b) — Require  the 
producer  to  give  notice  at  least  15  days 
prior  to  harvest  so  a  preharvest 
inspection  can  be  made  if  the  insured 
intends  to  engage  in  direct  marketing  to 
consumers,  lliis  is  necessary  to  permit 
an  acciuate  appraisal  of  production  to 
count  because  it  is  di^icult  to  verify 
production  that  is  directly  marketed  to 
consiuners. 

16.  Section  10(c) — Require  the 
producer  to  give  at  least  15  days  notice 
prior  to  the  beginning  of  harvest  or 
immediately  if  damage  is  discovered 
during  harvest  to  permit  the  insurance 
provider  to  make  a  timely  inspection. 

17.  Section  10(d)— Prohibit  the 
insured  firom  selling  or  otherwise 
disposing  of  any  damaged  production 
until  consent  is  given  by  the  insurance 
provider. 


18.  Section  ll(c)(2)(i)— Change  the 
quality  specifications  for  determining 
production  to  count  fi-om  U.S.  Number 
1  standards  to  the  California  Marketing 
Order  grade  requirements  in  effect  for 
the  crop  year,  since  such  grade  order 
requirements  better  correspond  with  the 
quality  specifications  used  by  the  plum 
industry. 

19.  Sections  ll(c)(2)(ii)— Specify  the 
adjustment  of  the  production  to  count 
for  harvested  production  that  is  packed 
and  sold  as  fresh  fruit  but  does  not  meet 
Cahfomia  Marketing  Order  grade 
requirements. 

20.  Sections  ll(c)(2)(iii)— Specify  the 
adjustment  of  the  production  to  count 
for  harvested  production  that  is  or  could 
be  marketed  for  any  use  other  than  fresh 
packed  plimis. 

21.  Section  12 — ^Add  provisions  for 
providing  insurance  covered  by  written 
agreement.  FCC  has  a  long  standing 
pohcy  of  permitting  certain 
modifications  of  the  insurance  contracts 
by  written  agreement  for  some  poUcies. 
lliis  amendment  allows  FCC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  application  for  and  duration  of 
written  agreements. 

List  of  Subjects  in  7  CFR  Parts  401  and 

457 

Crop  insurance.  Fresh  pliuns 
endorsement.  Plums. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insiu^nce  Corporation  hereby  proposes 
to  Emiend  7  CFR  parts  401  and  457  as 
follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  a&  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  introductory  text  of  §  401.146 
is  revised  to  read  as  follows: 

$401,146    Fresh  plum  endorsement 

The  provisions  of  the  Fresh  Plum 
Crop  Insurance  Endorsement  for  the 
1990  through  the  1997  crop  years  are  as 
follows: 


PART  457-COMMON  CROP 
INSURANCE  REGULATIONS: 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 


Authority:  7  U.S.C.  1506(1),  1506(p). 

4.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.157  to  read  as 
follows: 

§  457.1 57    Plum  Crop  Insurance 
Provisions. 

The  Pliun  Crop  Insiuance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FCIC  policies: 

Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

Plum  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  crop  provisions, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  crop  provisions 
and  the  Basic  Provisions;  and  these  crop 
provisions  will  control  the  Basic  Provisions. 

1.  Definitions. 

ZJays— Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper,  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Good  fanning  practices — The  culttual 
practices  generally  in  use  in  the  coimty  for ' 
the  crop  to  make  normal  progress  toward 
maturi^  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — The  picking  of  mature  plums 
from  the  trees  either  by  hand  or  machine. 

Interplanted — ^Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water, 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Lug— Twenty-eight  (28)  pounds  of  the 
insured  crop. 

Non-contiguous — Any  two  or  more  tracts 
of  land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Pitbum  and  sunburn — Damage  to  fresh 
fruit  as  a  result  of  excessive  heat. 

Production  guarantee  (per  acre)— The 
niimber  of  lugs  of  plums  determined  by 
multiplying  tiie  approved  APH  yield  per  acre 
by  the  coverage  level  percentage  you  elect. 
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Scion — ^Twig  or  portion  of  a  twig  of  one 
plant  that  is  grafted  on  to  a  stock  of  another. 

Varietal  group— Different  varieties  of 
plums  that  are  grouped  according  to  the 
normal  maturity  dates  as  specified  in  the 
.  S{}ecial  Provisions 

Written  agreement — A  written  document 
that.alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 
*        2.  Unit  Division. 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8) 
(basic  unit),  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  imit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  fit}m  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us;  and 

(3)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable: 

(i)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  Optional  ujiits  may  be 
established  if  each  optional  unit  is  located  on 
non-contiguous  land. 

(ii)  Optional  Units  on  Acreage  by  Varietal 
Group:  In  addition  to,  or  instead  of, 
establishing  optional  units  on  non- 
contiguous  land,  optional  units  may  be 
established  by  varietal  group  when  provided 
for  in  the  Special  Provisions. 

3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  ($  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  plums  in  the  county  insiu^  under 
this  pK)licy  unless  the  Special  Provisions 
provide  different  price  elections  by  varietal 
group,  in  which  case  you  may  select  one 
price  election  for  each  plum  varietal  group 


designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  varietal 
group  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  varietal  group.  For  example,  if 
you  choose  100  percent  of  the  maximum 
price  election  for  one  varietal  group,  you 
mustalso  choose  100  percent  of  the 
maximum  price  election  for  all  other  varietal 
groups. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees.  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§457.8),  by  varietal  group 
if  applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  circiunstance  that 
may  reduce  the  expected  yield  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insiuance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop  and 
varietal  group  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  the  yield  used  to  establish 
your  production  guarantee  as  necessary, 
based  on  our  estimate  of  the  effect  of 
interplanting  a  perennial  crop,  removal  of 
trees,  damage,  change  in  practice,  and  any 
other  circumstance  that  may  effect  the  yield 
potential  of  the  insured  crop.  If  you  fail  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  &t>m  previous  levels,  we 
will  reduce  your  production  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 
the  contract  change  date  is  October  31  * 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  (Life  of 

Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§  457.8),  the  cancellation 
and  termination  dates  are  January  31. 

6.  Insured  Crop. 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  all  the  plums  in  the 
county  for  which  a  premiimi  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  on  tree  varieties  that: 

(1)  Were  conunercially  available  when  the 
trees  were  set  out; ' 

(2)  Are  adapted  to  the  area; 

(3)  Are  grown  on  rootstock  that  is  adapted 
to  the  area;  and 

(4)  Are  regulated  by  the  California 
Advisory  Board  Standards,  a  related  crop 
advisory  board,  or  the  state; 

(c)  That  are  irrigated; 

(d)  That  have  produced  an  average  of  at 
least  200  lugs  per  acre  in  at  least  one  of  the 
three  most  recent  actual  production  history 


crop  years,  unless  we  inspect  such  acreage 
and  give  our  approval  in  writing; 

(e)  That  are  groMm  in  an  orchard  that,  if 
ins{)ected,  is  considered  acceptable  by  us; 
and 

(f)  That  have  readied  at  least  the  fifth  (5th) 
growing  season  after  set  out.  Plums  produced 
on  scions  that  have  not  reached  the  fifth 
growing  season  may  be  insured  if  the 
provisions  in  section  6  (a),  (b),  (c),  and  (e)  are 
met.  Such  trees  must  have  produced  at  least 
200  lugs  per  acre  in  at  least  one  year  after 
being  grafted. 

7.  Insurable  Acreage. 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8)  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  plums 
interplanted  with  another  perennial  crop  are 
insurable  imless  we  inspect  the  acreage  and 
determine  that  it  does  not  meet  the 
requirements  contained  in  your  policy. 

8.  Insurance  Period. 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  February  1  of  each 
crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  January  22  but  prior  to  February  1, 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office  unless  we  inspect 
the  acreage  during  the  10  day  period  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or 
to  determine  the  condition  of  the  orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
September  30. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions  ^ 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  rep>orting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance  - 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  yotir  insurable  share 
on  any  insurable  acreage  of  plums  on  or 
before  the  acreage  reporting  date  for  the  crop 
year,  insurance  will  not  be  considered  to 
have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affiected  pvties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Pitbum  and  sunburn; 

(3)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
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pruning  debris  has  not  been  removed  from 
the  orchard; 
(4)WUdlife: 

(5)  Earthquake: 

(6)  Volcanic  eruption; 

(7)  An  insufficient  number  of  chilling 
hours  to  effisctively  break  dormancy;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure* 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather. 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effsctive  control  mechanism  is 
available; 

(2)  Rejection  of  the  crop  by  the  packing 
house  due  to  being  undersized,  immature, 
overripe,  or  mechanically  damaged:  or 

(3)  Inability  to  market  the  plums  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

10.  Duties  In  The  Event  of  Damage  or  Loss. 
In  addition  to  the  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  of  the 
date  harvest  should  have  started  if  the  crop 
will  not  be  harvested. 

(b)  You  must  notify  us  at  least  1 5  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occurs 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
will  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 
production  guarantee  p>er  acre  if  such  failure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  you  intend  to  claim  an  indemnity  on 
any  tmit,  you  must  notify  us  at  least  15  days 
prior  to  the  beginning  of  harvest  or  - 
immediately  if  damage  is  discovered  during 
harvest,  so  that  we  may  inspect  the  damaged 
production. 

(d)  You  must  not  sell  ordispose  of  the 
damaged  crop  until  after  we  have  given  you 
written  consent  to  do  so.  If  you  &il  to  notify 
us  and  such  failure  results  in  our  inabilify  to 
inspect  the  damaged  production,  we  may 
consider  all  such  production  to  be 
undamaged  and  include  it  as  production  to 
count. 

11.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  reconis: 


(1)  For  any  optional  units,  we  mil  combine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  sucl\  units  In 
proportion  to  our  liabilify  on  the  harvested 
acreage  for  the  imits. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  varietal  group,  if  applicable,  by  its 
respective  production  guarantee; 

(2)  Multiplying  the  results  in  section 
11(b)(1)  by  the  resp>ective  price  election  for 
each  varietal  group,  if  applicable; 

(3)  Totaling  the  results  in  section  11(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  varietal  group,  if  applicable, 
(see  section  11(c))  by  the  respective  price 
election: 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  results  in  section 
11(b)(5)  from  the  results  in  section  11  (b)(3); 
and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  lugs) 
from  all  insurable  acreage  on  the  unit  will 
include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned: 

(B)  That  is  sold  by  direct  marketing 
directly  if  you  fail  to  meet  the  requirement 
contained  in  section  10; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
production  records  that  are  acceptable  to  us. 

(ii)  Production  lost  due  to  uninsured 
causes; 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer.care  for,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage: 

(i)  That  is  packed  and  sold  as  fresh  fhiit 
and  meets  the  California  Marketing  Order 
grade  requirements,  as  amended,  in  efiect  for 
the  applicable  crop  year; 

(ii)  That  is  packed  and  sold  as  fresh  fruit 
but  does  not  meet  the  grade  requirements 
specified  in  section  ll(c)(2)(i)  due  to 
insurable  causes.  Such  production  will  be 
adjusted  by: 

(A)  Dividing  the  value  per  lug  of  this 
production  by  the  highest  price  election 
available  for  the  applicable  varietal  group; 
and 

(B)  Multiplying  the  resulting  factOT,  if  less 
than  1.0,  by  the  number  of  lugs  of  such 
plums. 


(iii)  That  is  damaged  and  is,  or  could  be, 
marketed  for  any  use  other  than  fresh  packed 
plums.  Such  production  will  be  adjusted  by: 

(A)  Multiplying  the  number  of  tons  of  such 
production  by  the  value  per  ton  of  the 
damaged  plums  or  $50.00,  whichever  is 
greater,  and 

{B)  Dividing  that  result  by  the  highest  price 
election  available  for  the  applicable  varietal 
group. 

12.  Written  agreement. 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  terms  of  the  contract 
between  you  and  us  that  will  be  in  eSiect  if 
the  written  agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  variefy, 
the  guarantee,  premium  rate,  and  price 
election; 

(d)  Each  agreement  will  only  be  valid  fat 
one  year  (If  the  written  agreement  is  not 
specifically  renewed  the  following  year, 
insurance  coverage  for  subsequent  crop  years 
will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  DC,  on  February  6, 
1997. 

Kenneth  D.  Ackeiman, 

Manager,  Federal  Crop  Insurance 

Corporation. 

(FR  Doc.  97-3330  Filed  2-10-97;  8:45  am] 
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Agricultural  Marketing  Service 

7CFRPart980 

[DoelcBt  No.  FVM-eso-l  Ptq 

Vegetables;  Import  Regulations; 
Reopening  of  Comment  Period  for 
Rling  Written  Comments  on  Removal 
of  Banana  and  FIngeriing  Types  of 
Potatoes  and  Exemption  of  Potatoes 
for  Potato  Salad  From  the  Potato 
Import  Regulation 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  reopening 

comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  comment  period  on  the  proposed 
removal  of  banana  and  fingerling  types 
of  potatoes  and  exemption  of  potatoes 
for  potato  salad  from  the  potato  import 
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regulation  is  reopened  until  March  13, 
1997. 

DATES:  Comments  must  be  received  by 
March  13, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington.  DC  20090-6456, 
Fax  Number  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  emd  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  pubUc  inspection  in 
the  OfBce  of  the  Docket  Clerk  during 
regular  business  hours. 

FOR  FURTHER  INF0RMATK3N  CONTACT:  Tom 
Tichenor,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456:  telephone: 
(202)  720-6862.  Small  businesses  may 
request  information  on  compliance  with 
this  proposed  regulation  by  contacting: 
Jay  Guerber,  Marketing  Order 
Information  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2525-S,  Washington,  DC  20090- 
6456;  telephone:  (202)  720-2491;  Fax 
number:  (202)  720-5698. 

SUPP1.EMENTARY  INFORMATION:  A 

proposed  rule  was  issued  on  December 
23, 1996,  and  pubHshed  in  the  Federal 
Register  (61  FR  67499).  The  proposed 
rule  would:  (1)  Remove  banana/ 
fingerling  potatoes  from  provisions  of 
the  potato  import  regulation  (import 
regulation)  and;  (2)  reclassify  potatoes 
used  to  make  fresh  potato  salad  as 
potatoes  for  processing.  The  comment 
period  ended  January  22, 1997. 

The  National  Potato  Council  (Council) 
requested  that  additional  time  be 
provided  for  interested  persons  to 
analyze  the  proposed  rule.  The  Coimcil 
stated  that  members  of  the  industry 
need  additional  time  to  review  all 
available  information  before  making 
final  comments  on  the  proposed  rule. 
Reopening  the  comment  period  to 
March  13, 1997,  would  allow  the 
Coimcil  and  other  interested  persons 
more  time  to  review  the  proposed  rule, 
perform  a  more  complete  analysis,  and 
submit  any  written  comments. 

This  delay  should  not  substantially 
add  to  the  time  required  to  complete 
this  rulemaking  action.  Accordingly,  the 
period  in  which  to  file  written 
comments  is  reopened  until  March  13, 
1997.  This  notice  is  issued  pursuant  to 
the  Agricultural  Marketing  Agreement 
Act  of  1937. 

Audiority:  7  U.S.C.  601-674. 


Dated:  February  5. 1997. 
Robert  C  Keenejr, 

Director,  Fruit  and  Vegetable  Division. 
[FR  Doc.  97-3285  Filed  2-10-97;  8:45  am] 
BILUNG  CODE  3410-02-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  312 
RIN  3064-AC01 

Prevention  of  Deposit  Shifting 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACnON:  Proposed  rule. 

SUMMARY:  The  proposed  rule  would 
implement  a  new  statute  to  prevent  the 
shifting  of  deposits  insvued  imder  the 
Savings  Association  Insurance  Fund 
(SAIF)  to  deposits  insiu^d  under  the 
Bank  Insurance  Fund  (BIF)  for  the 
purpose  of  evading  the  assessment  rates 
applicable  to  SAIF  deposits. 
DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before  April 
14, 1997. 

ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  Comments  may 
be  hand-delivered  to  Room  F-402, 1776 
F  Street^  NW.,  Washington,  DC  20429, 
on  business  days  between  8:30  a.m.  and 
5  p.m.  (FAX  number:  (202)  898-3838; 
Internet  address:  comments@FDIC.gov). 
Comments  will  be  available  for 
inspection  in  the  FDIC  PubUc 
Information  Center,  room  100,  801  17th 
Street,  NW.,  Washington,  DC,  between 
9:00  a.m.  and  5:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  DiNuzzo,  Counsel,  (202)  898- 
7349;  Richard  J.  Osterman,  Senior 
Counsel,  (202)  898-3523,  Legal 
Division;  or  George  Hanc,  Associate 
Director,  Division  of  Research  and 
Statistics,  (202)  898-8719.  Federal 
Deposit  Insiu-ance  Corporation, 
Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Proposed  Rule 

A.  The  Funds  Act  and  the  Deposit 
Shifting  Statute 

The  Deposit  Insurance  Funds  Act  of 
1996  (Funds  Act)  was  enacted  as  part  of 
the  Economic  Growth  and  Regiilatory 
Paperwork  Reduction  Act  of  1996, 
Public  Law  104-208, 110  Stat.  3009  et 
seq.,  sections  2701-2711,  and  became 
effective  September  30, 1996.  The 


Funds  Act  provides  for  the 
capitalization  of  the  SAIF  through  a 
special  assessment  on  all  depository 
institutions  that  hold  SAIF-assessable 
deposits.  Pursuant  to  this  requirement, 
the  FDIC  recently  issued  a  final  rule 
imposing  a  special  assessment  on 
institutions  holding  SAIF-assessable 
deposits  in  an  amount  sufficient  to 
increase  the  SAIF  reserve  ratio  (SAIF 
reserve  ratio)  to  the  designated  reserve 
ratio  (DRR)  of  1.25  percent  as  of  October 
1, 1996.  61  Fi?  53834  (Oct.  16, 1996),  to 
be  codified  at  12  CFR  327.41. 

Another  provision  of  the  Funds  Act, 
entitled  "Prohibition  on  Deposit 
Shifting"  (deposit  shifting  statute), 
requires  the  Comptroller  of  the 
Currency,  the  Board  of  Directors  of  the 
FDIC,  the  Board  of  Governors  of  the 
Federal  Reserve  System,  and  the 
Director  of  the  Office  of  Thrift 
Supervision  (federal  banking  agencies) 
to  take  "appropriate  actions"  to  prevent 
insured  depository  institutions  and 
holding  companies  from  "facilitating  or 
encouraging"  the  shifting  of  deposits 
from  SAIF-assessable  deposits  to  BIF- 
assessable  deposits  for  the  purpose  of 
evading  the  assessments  applicable  to 
SAIF-assessable  deposits. '  Funds  Act, 
section  2703(d).  The  "appropriate 
actions"  suggested  in  the  deposit 
shifting  statute  are:  denial  of 
applications,  enforcement  actions  and 
the  imposition  of  entrance  and  exit  fees. 

The  statute  also  specifies  that  its 
provisions  shall  not  be  construed  to 
prohibit  conduct  or  activity  by  any 
insured  depository  institution  that  is 
undertaken  in  the  "ordinary  course  of 
business"  and  is  not  directed  towards 
depositors  of  an  insured  depository 
institution  affiliate  of  the  insured 
institution. 

The  statute  authorizes  the  FDIC  to 
issue  regulations,  including  regulations 
defining  terms  used  in  the  statute,  to 
prevent  the  shifting  of  deposits.  The 
deposit  shifting  statute  terminates  on 
the  earUer  of  December  31, 1999,  or  the 
date  on  which  the  last  savings 
association  ceases  to  exist. 

B.  Need  for  a  Regulation  on  Deposit 
Shifting 

The  issuance  of  a  regulation  would 
provide  guidance  to  the  industry  on  the 
meaning  and  impact  of  the  deposit 
shifting  statute.  This  is  particularly 
important  in  light  of  the  relationship  of 
the  deposit  shifting  statute  to  section 


'  Although  currently  the  range  of  risk-based 
assessments  for  BIF -assessable  and  SAIF-assessable 
deposits  is  the  same,  a  higher  assessment  payable 
to  the  Financing  Corporation  must  be  paid  on  SAIF- 
assessable  deposits.  Thus,  the  overall  assessment  is 
higher  for  SAIF-assessable  deposits  than  for  BIF- 
assessable  deposits. 
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5(d)(2)  of  the  FDI  Act  (12  U.S.C 
1815(d))(section  5(d)(2)). 

Section  5(d)(2)  applies  to  conversions 
of  depositoiy  institutions  from  one 
deposit  insurance  fund  to  the  other.  In 
relevant  part,  it  provides  that:  (1) 
Institutions  may  not  engage  in  a 
"conversion  transaction"  without  the 
FDIC's  prior  approval;  and  (2) 
institutions  that  engage  in  an  insurance- 
fund  conversion  must  pay  prescribed 
entrance  and  exit  fees.  Until  recently, 
with  certain  specified  exceptions, 
depository  institutions  were  prohibited 
by  section  5(d)(2)  from  engaging  in 
conversion  transactions.  12  U.S.C. 
1815(d)(2)(A)(ii).  The  statute  specified, 
however,  that  the  "conversion 
moratoriiun"  would  expire  when  SAIF 
reached  or  exceeded  its  DRR.  Because 
SAIF  recently  reached  its  DRR,  the 
conversion  moratoriiun  no  longer 
appUes;  therefore,  an  institution  may 
convert  bom  one  fund  to  another  as 
long  as  the  FDIC  approves  the 
conversion  and  the  institution  pays  the 
prescribed  entrance  and  exit  fees. 

The  requirement  in  section  5(d)(2) 
that  converting  institutions  pay  entrance 
and  exit  fees  imderscores  the  need  to 
impose  entrance  and  exit  fees  under  the 
deposit  migration  statute:  If  insured 
depository  institutions  were  p>ermitted 
to  shift  deposits  from  a  SAIF-insured 
institution  to  a  BIF-insured  institution 
outside  the  scope  of  section  5(d)(2). 
then — but  for  the  existence  of  the 
deposit  shifting  statute — they  would  be 
able  to  evade  the  entrance  and  exit  fees 
imposed  by  section  5(d)(2)  for  such  fund 
conversions.  The  FDIC  interprets  the 
deposit  shifting  statute,  therefore,  in 
part,  to  be  intended  to  preserve  the 
integrity  of  the  fee-payment 
requirements  in  section  5(d)(2).  Indeed, 
as  indicated  above,  the  deposit  shifting 
statue  specifies  that  one  of  the 
"appropriate  actions"  the  agencies  may 
take  to  prevent  deposit  shifting  is  the 
"imposition  of  entrance  and  exit  fees  as 
if  such  transaction  qualified  as  a 
conversion  transaction  piusuant  to 
section  5(d)." 

C.  Explanation  of  the  Proposed  Rule 

The  proposed  rule  is  intended  to 
interpret  and  implement  the  deposit 
shifting  statute.  The  proposed  rule 
consists  of  two  basic  provisions.  The 
first  would  reiterate  the  requirement  in 
the  deposit  shifting  statute  that  the 
federal  banking  agencies  deny 
appUcations  and  object  to  notices  filed 
with  them  by  depository  institutions  or 
depository  institution  holding 
companies  if  the  agency  determines  that 
the  transaction  for  which  the 
application  or  notice  is  filed  is  for  the 
purpose  of  evading  assessments 


imposed  on  insured  depository 
institutions  with  respect  to  SAIF- 
assessable  deposits.  The  second 
provision  of  the  proposed  rule  would 
establish  a  presumption  under  which 
entrance  and  exit  fees  would  be 
imposed  upon  depository  institutions 
for  deposits  that  are  shifted  from  SAIF- 
assessable  deposits  to  BIF-assessable 
deposits  within  the  contemplation  of 
the  deposit  shifting  statute. 

1.  Applications 

As  noted,  the  proposed  rule  reiterates 
the  statutory  requirement  that  the 
federal  banking  agencies  deny 
applications  or  object  to  notices  if  the 
transaction  for  which  the  appUcation  or 
notice  is  filed  is  for  the  purpose  of 
evading  SAIF  assessments.  The 
[  proposed  regidation  is  drafted  to 
encompass  any  type  of  application  or 
notice  that  might  involve  deposit 
shifting.  It  is  anticipated  that  the 
respective  agency  would  determine  the 
purpose  of  the  application  or  notice 
bom  the  materials  submitted  by  the 
depository  institution  or  holding 
company.  For  example,  certain  types  of 
applications  require  the  filing  of  a 
business  plan  which  describes  the 
corporate  strategy  for  and  objective  of 
the  proposed  transaction.  If  the  agency's 
review  of  the  business  plan  indicates 
that  the  purpose  of  a  proposed 
transaction  is  to  shift  deposits  in  order 
to  evade  SAIF  assessments,  then  the 
agency  would  deny  the  application.  If  a 
business  plan  is  not  required  to  be  filed 
with  an  application  that  might  raise  a 
concern  about  deposit  shifting,  then  the 
reviewing  agency  would  otherwise 
determine,  based  on  a  review  of  the 
materials  provided  with  the  application 
and  other  available  information, 
whether  the  underlying  piupose  of  the 
application  is  to  shift  deposits  within 
the  contemplation  of  the  deposit 
shifting  statute.  All  such  application 
determinations  would  be  made  on  a 
case-by-case  basis  within  the  agency's 
discretion.  It  is  also  likely  that  the 
agencies  would  condition  application 
approvals  on  compliance  vfith  the 
requirements  of  the  deposit  shifting 
statute. 

2.  Entrance  and  Exit  Fees  for  Deposit 
Shifting 

The  proposed  rule  would  estabUsh  a 
presumption  under  which  entrance  and 
exit  fees  would  be  imposed  upon 
depository  institutions  that  engage  in 
deposit  shifting  for  the  purpose  of 
evading  SAIF  assessments.  The  amounts 
of  the  entrance  and  exit  fees  would  be 
those  prescribed  in  part  312  of  the 
FDIC's  regulations  (12  CFR  part  312). 
Under  the  proposed  rule  the  FDIC 


would  use  a  rebuttable-presiunption 
approach  to  determine  whether 
depository  institutions  have  engaged  in 
deposit  shifting  andrtherefore,*must  pay 
entrance  and  exit  fees.  To  implement 
this  approach  the  FDIC  would  identify 
all  bank  holding  companies  and  savings 
and  loan  holding  companies  with  both 
BIF-  and  SAIF-member  subsidiaries  and 
determine  each  holding  company's 
aggregate  average  percentage  of  BIF  and 
SAIF  deposits  for  a  period  of  time  prior 
to  the  enactment  of  the  deposit  shifting 
statute  on  September  30. 1996.  The 
FDIC  would  then  compare  that  average 
to  the  percentage  of  each  such  holding 
company's  BIF  and  SAIF  deposits  for 
each  quarter  subsequent  to  the 
enactment  of  the  deposit  shifting 
statute.  The  FDIC  would  determine 
whether  any  increase  in  the  holding 
company's  percentage  of  BIF  deposits 
and  decrease  in  its  percentage  of  SAIF 
deposits  exceeded  a  normal  range 
relative  to  the  holding  company's 
historical  average  and  industry  averages. 

If  the  FDIC  determines,  on  a  holding- 
company-by-holding-company  basis, 
that  a  Bn^-insiu«d  institution's  increase 
in  BIF-assessable  deposits  and  decrease 
in  SAIF-assessable  deposits  is  above  the 
normal  range  and  is  not  attributable  to 
factors  other  than  deposit  shifting,  then, 
after  consulting  with  each  institution's 
primary  federal  regulator  (where  the 
FDIC  is  not  the  institution's  primary 
federal  regulator)  the  FDIC  would  apply 
the  rebuttable  pre.siunption  that  the 
increase  in  BIF-assessable  deposits 
resulted  bom  deposit  shifting 
encouraged  or  facilitated  by  the 
applicable  depository  institutions  or 
their  holding  company  for  the  purpose 
of  evading  SAIF  assessments.^ 


I  To  determine  whether  a  holding  company 
should  be  subject  to  further  scrutiny  under  the 
proposed  rule,  the  FDIC  would  compute  an  average 
ratio  of  BIF-insured  deposits  to  total  deposits  for  all 
non-Oakar  affiiiates  of  the  holding  company  as  of 
the  fourth  quarter  of  1994.  This  value  would  be 
computed  as  the  average  ratio  of  BIF-insured 
deposits  for  the  period  from  the  third  quarter  of 
1989  to  the  fourth  quarter  of  1994.  or  the  average  - 
ratio  of  BIF-insured  deposits  from  the  last  quarter 
that  the  holding  company  acquired  or  sold  a  non- 
Oakar  afTiliate  through  the  fourth  quarter  of  1994. 
The  average  ratio  would  then  be  subtracted  from  the 
ratio  of  BIF-insured  deposits  to  total  deposits  in 
each  quarter  of  1995  and  subsequent  years  to  yield 
an  adjusted  BIF-insured  deposit  ratia  The  adjusted 
ratio  for  each  holding  comptany  would  be  divided 
by  the  standard  deviation  of  adjusted  ratios  of  BIF- 
insured  deposits  for  all  holding  companies  for  the 
entire  period  beginning  with  the  first  quarter  of 
1995.  The  resulting  value  is  compared  with  the 
value  1.65.  If  it  exceeds  1.65,  and  assuming  that  the 
adjusted  ratio  is  a  normal  random  variable,  there 
would  be  less  than  a  5  percent  chance  that  the 
change  in  the  BIF-insured  deposit  ratio  is  a  random 
event.  Holding  companies  for  which  the  adjusted 
ratio  of  BIF-insured  deposits  divided  by  the 
standard  deviation  of  adjusted  ratios  for  all  holding 
companies  after  1994  exceeded  1.65  would  be 
subject  to  further  scrutiny  under  the  proposed  rule. 
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The  FDIC  would  have  90  days  after 
the  report  date  (currently  the  end  of  a 
calendar  quarter)  as  of  which  the 
appUcable  quarterly  Consolidated 
Report  of  Condition  and  Income  or 
Thrift  Financial  Report  (financial 
reports)  of  affiliated  BIF-member  and 
SAIF-member  depository  institutions 
must  be  filed  in  which  to  notify  the 
institutions  of  the  FDIC's  determination 
and  the  intended  imposition  of  the 
entrance  and  exit  fees.  The  depository 
institutions  would  then  have  30  days 
from  the  date  of  the  FDIC's  notification 
to  provide  to  the  FDIC  information  and 
materials  to  demonstrate  that  the 
increase  in  BIF-assessable  deposits  was 
attributable  to  factors  other  than  deposit 
shifting  encouraged  or  facilitated  by  the 
depository  institutions  or  their  holding 
company.  Mergers,  acquisitions  and 
dianges  in  market  conditions  would  be 
among  the  types  of  factors  that  may  be    - 
sufficient  to  rebut  the  presumption  of 
intentional  deposit  shifting. 

The  FDIC  would  review  the  materials 
and  information  submitted,  consult  with 
the  institutions'  primary  federal 
regulators)  (if  other  than  the  FDIC), 
determine  whether  the  entrance  and  exit 
fees  should  be  imposed  and,  within  60 
days  of  receiving  the  institutions' 
materials  and  information,  notify  the 
institutions  of  the  FDIC's  determination. 
If  the  determination  is  that  fiees  must  be 
paid,  then  the  institutions  would  be 
required  to  remit  payment  to  the  FDIC 
within  15  days  of  the  notice.  The 
institutions  then  would  have  30  days 
after  such  payment  is  made  to  appeal 
the  determination  to  the  FDIC. 

The  details  of  the  procediues  for 
submitting  materials  and  information  to 
attempt  to  rebut  the  presumption  of 
deposit  shifting  would  be  provided  in 
writing  to  depository  institutions  when 
they  are  informed  of  the  FDIC's 
intention  to  impose  such  fees. 

D.  Effective  Date 

The  FDIC's  review  of  financial  reports 
for  purposes  of  the  possible  imposition 
of  entrance  and  exit  fees  under  the 
proposed  rule  would  begin  with  the 
reports  filed  as  of  the  end  of  the  first  full 
quarter  following  the  effective  date  of 
the  final  rule  on  deposit  shifting. 
Concurrent  with  this  rulemaking  effort, 
the  FDIC  is  considering  what,  if  any, 
action  it  should  take  to  impose  the 
deposit  shifting  statute  for  the  period 
between  the  enactment  date  of  the 
deposit  shifting  statute  (i.e.,  September 
30, 1996)  and  the  effective  date  of  the 
final  rule  on  deposit  shifting.  Any  such 
action  would  be  on  a  case-by-case  basis 
in  consultation  with  the  institutions' 
primary  federal  regulator(s),  if  other 
than  the  FDIC. 


E.  Rationale  for  the  Proposed  Rule 

The  FDIC  believes,  preliminarily,  that 
the  proposed  rule  is  the  most  effective 
means  of  enforcing  the  requirements  of 
the  deposit  shifting  statute  without 
imposing  an  undue  burden  on 
depository  institutions.  A  regulation 
attempting  to  restrict  and  control 
depository  institutions'  conduct  and 
activities,  including  advertising,  would 
be  difficult  to  design,  implement  and 
enforce.  Moreover,  such  restrictions  and 
controls  might  impose  a  significant 
regulatory  burden  on  the  industry.  In 
addition,  FDIC  efforts  to  control  and 
restrict  advertising  by  depository 
institutions  might  raise  First 
Amendment  commercial  firee  speech 
issues. 

The  FDIC  believes,  preUminarily,  that 
the  approach  used  in  the  proposed  rule 
strikes  the  proper  balance  of  enforcing 
the  law  and  limiting  the  regulatory 
burden  on  depository  institutions. 

n.  Request  for  Public  Comment 

The  FDIC  is  hereby  requesting 
comment  diuing  a  60-day  comment 
period  on  all  aspects  of  this  proposed 
rule.  Specifically,  comments  are 
requested  on  alternate  means  of 
implementing  and  enforcing  the  deposit 
shifting  statute.  For  example,  could  and 
should  the  statute  be  applied  on  a  case- 
by-case  basis  without  an  implementing 
regulation?  And,  if  applied  on  a  case-by- 
case  basis,  what  factors  should  be 
considered  in  determining  whether 
prohibited  deposit  shifting  has 
occurred?  More  specifically,  what 
depository  institution  conduct  and 
activities  should  the  FDIC  interpret  as 
encouraging  or  facilitating  deposit 
shifting? 

Comments  also  are  specifically 
requested  on  the  meaning  of  the  rule  of 
construction  provided  in  the  deposit 
shifting  statute  that  the  statute  shall  not 
be  construed  as  prohibiting  conduct  or 
activity  "undertaken  in  the  ordinary 
course  of  business  *  •  *  and  *  *  *  not 
directed  towards  the  depositors  of  an 
insiu«d  depository  institution  affiliate 
*  *  *."  The  FDIC  would  have  to 
interpret  that  rule  of  construction  in 
considering  whether  to  impose  entrance 
and  exit  fees  upon  depository 
institutions. 

m.  Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.)  are  contained  in  this 
proposed  rule.  Consequently,  no 
information  has  been  submitted  to  the 
Office  of  Management  and  Bucket  for 
review. 


IV.  Regulatory  Flexibility  Act 

The  FDIC  estimates  that,  currently, 
there  are  135  bank  holding  companies 
and  savings  and  loan  holding 
companies  that  own  both  BIF-member 
and  SAIF-member  affiliates.  Those 
holding  companies,  in  turn,  own 
approximately  870  banks  and  thrifts,  of 
which  about  250  have  assets  of  $100 
million  or  less.  Based  on  the  FDIC's 
calculations  and  projections,  an 
insubstantial  number  of  those  250 
institutions  would  be  subject  to  the 
rebuttable  presumption  and  other 
provisions  of  this  proposed  rule.  Thus, 
the  Board  hereby  certifies  that  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities ' 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.]. 
Therefore,  the  provisions  of  that  Act 
regarding  an  initial  and  final  regulatory 
flexibility  analysis  [Id.  at  603  &  604)  do 
not  apply  here. 

List  of  Subjects  in  12  CFR  Part  312 

Bank  deposit  insiuance.  Savings 
associations. 

The  Board  of  Directors  of  the  Federal 
Deposit  Insiuance  Corporation  hereby 
proposes  to  amend  part  312  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  312— ASSESSMENT  OF  PEES 
UPON  ENTRANCE  TO  OR  EXIT  FROM 
THE  BANK  INSURANCE  FUND  OR  THE 
SAVINGS  ASSOCIATION  INSURANCE 
FUND  AND  TREATMENT  OF 
APPLICATIONS  AND  NOTICES  AND 
THE  IMPOSITION  OF  ENTRANCE  AND 
EXIT  FEES  IN  CONNECTION  WITH 
DEPOSIT  SHIFTING 

1.  The  part  heading  of  Part  312  is 
revised  to  read  as  set  forth  above. 

2.  The  authority  citation  for  Part  312 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1815(d),  1819. 

3.  Section  312.11  is  added  to  read  as 
follows: 

§312.11    Deposit  shifting. 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  implement  section 
2703(d)  of  Public  Law  104-208  which 
became  effective  on  September  30, 1996 
(110  Stat.  3009  et  seq.).  This  section 
applies  to  all  insured  depository 


'The  definition  of  "small  business  entity"  derives 
from  the  definition  of  a  "small  business  cxincern." 
Part  121  of  the  Small  Business  Administration's 
rules  and  regulations  (13  CFR  part  121)  provides 
that  any  national  bank  or  commercial  bank,  savings 
association,  or  credit  union  with  assets  of  SlOO 
million  or  less  qualifies  as  ■  small  business 
concern. 
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institutions  and  depository  institution 
holding  companies. 

(b)  Applications  and  notices. 
Applications  and  notices  filed  by  an 
insured  depository  institution,  a 
proposed  or  newly  organized  insiued 
depository  institution  or  a  depository 
institution  holding  company  shall  be 
denied  or  objected  to,  respectively,  by 
the  appropriate  federal  banking  agency 
if  the  agency  determines,  in  its 
discretion,  that  the  proposed  transaction 
for  which  the  application  or  notice  is 
filed  is  for  the  piupose  of  evading 
assessments  imposed  on  the  appUcable 
insured  depository  institutions  with 
respect  to  SAIF-assessable  deposits 
under  section  7(b)  of  the  Act  and  section 
21(f)(2)  of  the  Federal  Home  Loan  Bank 
Att  (12  U.S.C.  1441(0(2)). 

(c)  Imposition  of  entrance  and  exit 
fees.  (1)  A  depository  institution  that 
encourages  or  facilitates  the  shifting  of 
deposits  from  SAIF-assessable  deposits 
to  BIF-assessable  deposits  (as  defined  in 
section  21(k)  of  the  Federal  Home  Loan 
Bank  Act  (12  U.S.C.  1441(k))  for  the 
purpose  of  evading  SAIF  assessments 
shall  pay  entrance  and  exit  fees,  as 
provided  for  in  §§  312.1  through  312.10, 
as  if  such  deposit  shifting  constituted  a 
"conversion  transaction"  under  section 
5(d)  of  the  Act  (12  U.S.C.  1815(d)). 

(2)  Subject  to  the  FDIC's 
determination  based  on  the 
methodology  indicated  in  paragraph 
(c)(3)  of  this  section,  an  abnormal 
increase  in  a  depository  institution's 
BIF-assessable  deposits  and  a 
commensurate  decrease  in  SAIF- 
assessable  deposits  of  an  affiliate  of  that 
depository  institution  within  the  same 
calendar  quarter  shall  be  presumed  to  be 
the  result  of  deposit  shifting  for  the 
purpose  of  evading  SAIF  assessments. 
The  entrance  and  exit  fees  to  be 
imposed  under  paragraph  (c)(1)  of  this 
section  shall  apply  to  the  dollar  amount 
of  the  deposits  shifted  unless,  pursuant 
to  paragraph  (c)(5)  of  this  section,  the 
affiliated  depository  institutions  rebut 
the  presumption  that  the  increase  in 
BIF-assessable  deposits  and  the 
commensiuate  decrease  in  SAIF- 
assessable  deposits  resulted  from 
deposit  shifting  between  the  affiliated 
institutions. 

(3)  For  purposes  of  this  section,  the 
FDIC  shall  obtain  deposit  data  from 
quarterly  Consolidated  Reports  of 
Condition  and  Income  filed  by  insured 
depository  institutions  with  the  FDIC 
and  from  Thrift  Financial  Reports  filed 
by  insiu«d  savings  associations  with  the 
Office  of  TTuifl  Sup«vision,  starting 
with  the  reports  filed  for  the  period 
ending  [on  the  last  day  of  the  first  full 
calendar  quarter  after  the  efiiective  date 
of  the  final  rule  on  deposit  shifting]. 


(4)  The  FDIC,  in  its  discretion,  will 
determine  whether  to  presume  that  the 
increase  in  an  institution's  BIF- 
assessable  deposits  and  the 
commensurate  decrease  in  the  affiliated 
institution's  SAIF-assessable  deposits 
resulted  from  deposit  shifting  intended 
to  evade  SAIF  assessments  by  using 
statistical  averages  and  trends  for  the 
applicable  affiliated  depository 
institutions  and  industry  averages  and 
trends,  and  other  information  available 
to  the  FDIC.  In  determining  whether  to 
apply  the  rebuttable  presiunption,  the 
FDIC  will  consult  with  the  appropriate 
federal  banking  agency(ies)  in  cases 
where  the  FDIC  is  not  the  appropriate 
federal  banking  agency. 

(5)  A  depository  institution  will  be 
deemed  to  have  rebutted  the 
presiunption  of  deposit  shifting  if  it 
provides  to  the  FDIC  information  and 
materials  that  the  FDIC.  in  its  discretion, 
determines  demonstrate  that  the 
increase  in  BIF-assessable  deposits  and 
the  commensurate  decrease  in  SAIF- 
assessable  deposits  resulted  from  factors 
other  than  efforts  by  the  depository 
institutions  or  their  holding  company  to 
encourage  or  facilitate  the  shifting  of 
deposits  for  the  piupose  of  evading 
SAIF  assessments. 

(6)  The  FDIC  shall  notify,  in  writing, 
the  applicable  depository  institutions  of 
the  intended  imposition  of  entrance  and 
exit  fees  within  90  days  after  the  report 
date  of  the  Consolidated  Reports  of 
Condition  and  Thrift  Financial  Reports 
bom  which  the  FDIC  determines  to 
apply  the  rebuttable  presiunption  under 
paragraph  (c)(4)  of  this  section.  The 
depository  institutions  shall  have  30 
days  from  the  date  of  issuance  of  such 
notification  to  provide  materials  and 
information  to  the  FDIC  to  rebut  the 
aforementioned  presumption.  The  FDIC 
shall  within  60  days  of  die  receipt  of  the 
materials  and  information  consult  with 
the  appropriate  federal  banking 
agency (ies),  if  the  FDIC  is  not  the 
appropriate  federal  banking  agency,  and 
determine  and  notify  the  depository 
institutions  whether  they  must  pay 
entrance  and  exit  fees  for  deposit 
shifting.  If  the  FDIC  indicates  in  such 
notice  that  the  depository  institutions 
must  pay  entrance  and  exit  fees,  those 
fees  shall  be  paid  within  15  days  of  the 
receipt  of  such  notice.  Within  30  days 
of  the  payment  of  the  fees  to  the  FDIC, 
the  depository  institution(s)  may  request 
a  review  of  the  determination  by  the 
FDIC.  The  details  of  the  procedures  for 
submitting  materials  and  information  to 
attempt  to  rebut  the  presumption  of 
deposit  shifting  will  be  provided  in 
writing  to  the  depository  institutions  as 
part  of  the  initial  notice  of  the  intended 
imposition  of  entrance  and  exit  fees. 


(d)  Termination  date.  The  provisions 
of  this  section  shall  terminate  on  the 
earlier  of  December  31, 1999  or  the  date 
as  of  which  the  last  savings  association 
ceases  to  exist. 

By  the  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C,  this  4th  day  of 
February,  1997. 

Federal  Deposit  Insurance  Corporation. 

)«ny  L.  Langley, 

Executive  Secretary. 

[PR  Doc.  97-3306  Filed  2-10-97;  8:45  am] 
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12  CFR  Part  328 
RIN  3064-AB99 

Advertisement  of  Membership 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  proposed  rulemaking; 

request  for  comment. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
proposing  to  amend  its  regulation 
entitled  "Advertisement  of 
Membership".  The  proposed  rule 
would:  Consolidate  the  provisions  that 
require  insured  institutions  to  display 
official  signs;  extend  the  official 
advertising  statement  that  is  currently 
required  for  insured  banks  to  all  insured 
depository  institutions;  streamline  the 
exceptions  to  the  required  use  of  the 
official  advertising  statement;  prohibit 
the  use  of  the  official  advertising 
statement  in  advertisements  concerning 
nondeposit  investment  products  or 
similar  nondeposit  products;  and 
specifically  delegate  authority  to 
approve  the  translation  of  the  official 
advertising  statement  to  certain  FDIC 
officials.  "Hie  FDIC  is  inviting  comment 
on  all  aspects  of  its  proposal  as  well  as 
certain  alternatives  to  its  proposal  as 
discussed  herein.  In  addition,  the  FDIC 
is  soliciting  conunent  with  respect  to 
issues  raiseid  regarding  the  applicability 
of  this  regulation  to  insured  depository 
institutions  that  are  transmitting 
information  to,  or  conducting  business 
with,  existing  or  potential  customers, 
over  a  computer  network,  such  as  the 
Internet. 

DATES:  Written  comments  must  be 
received  by  the  FDIC  on  or  before  April 
14. 1997. 

ADDRESSES:  Written  comments  shall  be 
addressed  to  Office  of  the  Executive 
Secretary.  Federal  Eteposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429.  Comments 
may  be  hand  delivered  to  Room  F-402. 
1776  F  Street,  N.W.,  Washington.  D.C, 
20429,  on  business  days  between  8:30 
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a.m.  and  5:00  p.m.  [Fax  number  (202) 
898-3838;  Internet  address: 
conmients@fdic.gov].  Comments  will  be 
available  for  inspection  at  the  FDIC's 
Reading  Room,  Room  7118,  550  17th 
Street,  N.W.,  Washington,  D.C.  between 
9:00  a.m.  and  4:30  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  J.  Goldstrom,  Counsel,  Legal 
Division,  Federal  Deposit  Insurance 
Corporation,  Washington,  D.  C.  20429, 
telephone  (202)  898-8807;  Robert  W. 
Walsh,  Manager,  Policy  and  Program 
Development,  Division  of  Supervision, 
Federal  Deposit  Insiuance  Corporation, 
Washington,  D.C.  20429,  telephone 
(202) 898-6911. 

SUPPLEMENTARY  INFORMATION: 

A.  Need  for  the  Proposed  Rule 

The  FDIC  is  issuing  this  proposed  rule 
in  response  to  two  initiatives.  Section 
303  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (CDRIA),  Pub. 
L.  103-325, 108  Stat.  2160  (Sept.  23, 
1994),  requires  that  each  federal  baiddng 
agency,  consistent  with  the  principles  of 
safety  and  soundness,  statutory  law  and 
policy,  and  the  public  interest,  conduct 
a  review  of  the  regulations  and  written 
policies  of  that  agency  to,  among  other 
things:  streamline  and  modify  those 
regulations  and  pohcies,  and  remove 
inconsistencies  and  outmoded  and 
duplicative  requirements.  In  addition, 
the  FDIC  has  voluntarily  committed 
itself  to  review  its  regulations  on  a  5- 
year  cycle.  See  Development  and 
Review  of  FDIC  Rules  and  Regulations, 
2  FED.  DEPOSIT  INS.  CORP.,  LAW, 
REGULATIONS,  RELATED  ACTS  5057 
(1984). 

As  a  result  of  its  review  of  part  328, 
and  as  described  herein,  the  FDIC  has 
determined  that  certain  aspects  of  the 
regulation  may  be  streamlined,  another 
aspect  of  the  regulation  treats  banks  and 
savings  associations  differently  and 
accordingly  should  be  modified  to 
achieve  consistent  treatment,  another 
aspect  of  the  regulation  should  be 
modified  to  prohibit  the  use  of  the 
official  advertising  statement  with 
respect  to  the  advertisement  of 
nondeposit  investment  products  and 
similar  nondeposit  products,  and  a  final 
aspect  of  the  regulation  should  clarify 
which  FDIC  officials  are  authorized  to 
approve  the  translation  of  the  official 
advertising  statement.  In  accordance 
with  section  303  of  CDRIA.  the  FDIC 
believes  that  this  proposal  is  consistent 
with  the  principles  of  safety  and 
soiuidness,  statutory  law  and  pohcy, 
and  the  pubUc  interest 


B.  The  Current  Rule  and  the  Proposal 

1.  Signs 

Part  328  contains  requirements  for  the 
design  and  display  of  the  official  bank 
sign  of  the  FDIC.  Only  insured  banks 
may  use  theoffidal  bank  sign.  12  U.S.C. 
1828(a).  12  CFR  328.2(a). 

Part  328  also  contains  requirements 
for  the  design  and  display  of  the  official 
savings  association  sign.  Insured  savings 
associations  must  use  the  official 
savings  association  sign,  and  may  not 
use  the  official  bank  sign.  Id.  §  328.4(a) 
and  (e).  Insured  banks  may  use  either 
sign  at  their  option.  Id.  §  328.2(a). 

The  two  sets  of  requirements  are 
virtually  identical.  The  FDIC  proposes 
to  combine  them  into  one. 

Part  328  speaks  of  "automatic  service 
facilities"  in  some  places,  and  of 
"remote  service  facilities"  in  other 
places.  The  two  phrases  have  the  same 
meaning  within  part  328,  however.  The 
FDIC  proposes  to  use  the  phrase 
"remote  service  facility"  in  each  place. 

Part  328  contains  an  outdated 
reference  to  a  date  in  1989.  The  FDIC 
proposes  to  delete  it. 

2.  Advertising 

(a)  Proposal  To  Extend  Official 
Advertising  Statement  Requirement  to 
Savings  Associations 

Part  328  requires  insiu«d  banks  to 
include  the  official  advertising 
statement  in  all  their  advertisements 
(with  certain  exceptions).  Id.  §  328.3(a). 
The  basic  form  of  the  statement  is 
"Member  of  the  Federal  Deposit 
Insiu-ance  Corporation",  which  may  be 
shortened  to  "Member  FDIC".  Id. 
§  328.3(b).  There  is  no  equivalent 
requirement  for  insiued  savings 
associations. 

In  light  of  the  inconsistent  treatment 
of  banks  and  savings  associations,  the 
FDIC  proposes  to  require  savings 
associations  to  use  the  official  statement 
in  advertisements.  The  effect  of  this 
proposal  is  that  all  insured  depository 
institutions  would  be  required  to 
include  the  statement  in  their 
advertisements. 

The  FDIC  insures  both  banks  and 
savings  associations  to  the  same  extent. 
See  12  U.S.C.  1811, 1813(c).  There  is  no 
compelling  justification  for  applying  the 
rule  to  banks  and  not  savings 
associations.  Inconsistent  treatment  of 
banks  and  savings  associations  on  this 
matter  only  tends  to  confuse  consumers 
as  to  whether  the  institution's  deposits 
are  insured  by  the  FDIC.  We  are  of  the 
view  that  a  consistent  and  uniform  rule 
appUcable  to  both  banks  and  savings 
associations  will  best  serve  the  interests 
of  the  public  and  the  protection  of  the 
insurance  funds. 


The  proptosed  rule  is  premised  on  the 
belief  that  if  all  insiu«d  institutions  are 
required  to  use  the  official  advertising 
statement,  consumers  are  more  likely  to 
recognize  the  absence  of  federal  depxisit 
insurance  in  advertisements  by  non- 
FDIC  insured  entities  and  can  better 
distinguish  insured  depository 
institutions  bom  non-insured  entities. 
In  today's  environment  with  many  non- 
banks  providing  banking  type  services  it 
is  more  important  than  ever  that 
consumers  have  a  method  of 
recognizing  insured  depository 
institutions.  Recognition  of  FDIC 
insurance  is  particularly  needed  in 
electronic  media  such  as  the  Internet 
where  advertisements  may  originate 
from  outside  the  United  States  or  from 
nonbank  entities. 

Alternatively,  the  FDIC  could  achieve 
consistent  treatment  of  banks  and 
savings  associations  by  eUminating  the 
requirement  that  insured  banks  use  the 
official  statement  in  advertisements. 
The  effect  of  such  a  proposal  would  be 
that  all  insured  depository  institutions 
would  be  permitted  (but  not  required)  to 
include  such  a  statement  if  they  see  fit. 

In  support  of  such  a  proposal,  one 
could  argue  that,  as  a  general  matter,  it 
is  no  longer  necessary  to  require  banks 
to  use  the  official  statement  in  their 
advertising.  Statutory  and  regulatory 
provisions  requiring  banks  to  use  the 
statement  were  enacted  in  1935  ',  a  time 
when  the  FDIC  was  new  and  unfamiUar. 
Moreover,  having  endured  the  worst 
financial  crisis  in  the  nation's  history,  it 
was  necessary  to  restore  pubUc 
confidence  in  the  banking  system.  Over 
the  years,  as  a  result  of  the  use  of  the 
official  statement  and  other  measures, 
banks  and  FDIC  insurance  have  become 
intertwined  in  consumers'  minds. 
Indeed,  thrift  customers  arguably  are 
aware  of  federal  deposit  insurance,  even 
though  there  is  no  requirement  that 
thrifts  use  the  official  statement  in  their 
advertisements. 

Dep>ository  institutions  and  federal 
deposit  insurance  may  be  so 
interconnected  that,  as  discussed  below, 
many  consumers  erroneously  assume 
that  all  bank  products  or  services  are 
FDIC  insured.  Accordingly,  a  rule 
requiring  all  institutions  to  use  the 
official  advertising  statement  may  not 


■  The  statutory  provision  vras  originally  enacted 
in  the  Banking  Act  of  193S.  Sec.  U)l  (v)(2).  Banking 
Act  of  1935.  ch.  614,  49  Sut.  684.  701  (1935).  Three 
months  later,  the  FDIC  promulgated  a  regulation 
which,  among  other  things,  required  banks  to  use 
the  official  statement  in  advertisements.  See 
Regulation  m.  section  3.  FDIC  Annual  Report  92 
(1935).  The  statutory  requirement  for  the  official 
statement  in  advertising  was  repealed  in  1989.  See 
Financial  Institutions  Reform.  Recovery  and 
Enforcement  Act  of  1989  ("FIRREA"),  Pub.  L  101- 
73,  sec  221,  103  Stat.  183,  266  (Aug.  9,  1989). 
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alleviate  such  confusion  and  possibly 
could  increase  confusion  among 
consumers. 

The  issue  of  advertising  by  depository 
institutions  is  of  great  importance  to  the 
FDIC.  We  are  concerned  Uiat 
individuals  understand  when  they  are 
entrusting  their  money  to  an  FDIC 
insured  institution  and  when  they  are 
not.  We  are  also  extremely  concerned 
that  individuals  understand  when  their 
funds  are  insured  and  when  they  are 
not.  The  FDIC  invites  comment  on 
whether  the  proposed  rule  or  the 
alternative  discussed  herein  (or  some 
other  alternative)  would  better  achieve 
these  objectives.  In  addition  we  invite 
comment  on  the  related  issue  of  the 
increased  burden  to  savings  associations 
that  the  proposed  rule  would  entail 
versus  the  potential  benefits  to  be 
achieved. 

(b)  Proposals  To  ConsoUdate  and 
Streamline  Exceptions  to  the  Required 
Use  of  the  Official  Advertising 
Statement  and  To  Prohibit  Insured 
Depository  Institutions  From  Using  the 
Official  Advertising  Statement  in 
Advertisements  Concerning  Nondeposit 
Investment  Products 

Part  328  contains  20  exceptions  to  the 
required  use  of  the  official  advertising 
statement.  12  CFR  328.3(c).  The  FDIC 
proposes  to  consolidate  and  streamline 
this  paragraph  into  11  exceptions.  The 
two  separate  exceptions  for  radio  and 
television  advertisements  not  exceeding 
thirty  seconds  in  time,  12  CFR  328.3(8) 
and  (9),  would  be  combined  into  one 
exception  without  any  change  in 
substance. 

The  nine  exceptions  for 
advertisements  relating  to  various  types 
of  products  or  services  which  do  not 
relate  to  deposits.  12  CFR  328.3(12) 
through  (20),  would  be  combined  into  a 
single  exception  for  advertisements 
which  do  not  relate  to  deposit  products 
or  services.  The  current  rule  only  has 
exceptions  for  advertisements  relating  to 
certain  types  of  nondeposit  products  or 
services.  The  proposed  rule  woidd 
create  an  exception  for  any 
advertisement  which  does  not  relate  to 
a  deposit  product  or  service.  This  would 
have  the  effect  of  broadening  the 
exceptions  to  the  required  use  of  the 
official  advertising  statement.  The  FDIC 
beUeves  that  there  is  no  need  to  require 
the  use  of  the  official  advertising 
statement  in  any  advertisement  which 
does  not  relate  to  deposit  products  or 
services.  This  proposal  is  consistent 
with  the  purpose  of  the  regulation  and 
the  mandates  of  section  303  of  the 
CDRIA. 

Paragraph  (d)  of  the  proposed  rule 
would  prohibit  an  insured  depository 


institution  from  including  the  official 
advertising  statement  or  any  similar 
statement  in  advertisements  relating  to 
nondeposit  investment  products  or 
similar  nondeposit  products.  In 
advertisements  containing  information 
about  both  insured  deposits  and 
nondeposit  investment  products  (or    - 
similar  nondeposit  products),  the 
information  concerning  insiu^d 
deposits  shall  be  clearly  segregated  from 
the  information  about  nondeposit 
investment  products  (or  similar 
nondeposit  products)  and  shall  contain 
either  the  official  statement,  or  any 
similar  statement,  including,  but  not 
limited  to,  statements  to  the  effect  that 
the  depository  institution's  deposits  or 
depositors  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  to  the 
maximum  of  $100,000  for  each 
depositor,  or  that  specific  deposit 
products  are  insured  by  the  Federal 
Deposit  Insiu-ance  Corporation. 

As  indicated  above,  many  consumers 
erroneously  believe  that  all  bank  or 
thrift  products  or  services  are  FDIC 
insured.  A  recent  independent  survey 
found  that  30%  of  investors  are  not 
aware  that  the  FDIC  does  not  insure 
bank  mutual  funds.  ^  The  FDIC  is 
making  this  proposal  because  it  is 
extremely  concerned  that  depository 
institution  customers  understand  what 
is  and  is  not  covered  by  FDIC  insurance. 
The  FDIC  believes  that  a  prohibition  on 
the  use  of  the  official  advertising 
statement  in  advertisements  relating  to 
nondeposit  investment  products  or 
similar  nondeposit  products  and  a 
requirement  that  advertisements 
containing  information  about  both 
insured  deposits  and  nondeposit 
investment  products  (or  similar 
nondeposit  products)  clearly  segregate 
the  information  about  the  different 
products  will  help  to  minimize 
customer  confusion  on  this  matter. 

This  oroposal  is  premised  on  the 
belief  that  it  would  minimize  customer 
confusion  with  respect  to  the  non- 
insured  status  of  nondeposit  investment 
products,  such  as  mutual  funds,  and 
other  similar  nondeposit  products. 
Conversely,  there  are  other  alternatives 
which  may  be  more  effective  at 
alleviating  customer  confusion.  For 
example,  it  could  be  argued  that  the 
proposal  to  require  the  use  of  the  official 
statement  (or  similar  statement)  in 
advertisements  concerning  both  types  of 
products  will  further  confiise  consimiers 
as  to  the  insured  and  non-insured  status 


'  Scott  Smith.  "Survey  Says  70%  of  InvMtora 
Know  U.S.  Doesn't  Insure  Mutual  Funds", 
American  Banker,  May  15, 1996,  at  3  (discussing 
results  of  a  survey  of  Investor  Protection  Trust 
conducted  by  Princeton  Survey  Research 
Associates). 


of  the  products  involved.  Accordingly, 
not  requiring,  or  prohibiting,  the  use  of 
the  official  statement  (or  similar 
statement)  in  advertisements  containing 
information  on  both  types  of  products 
may  be  more  effective  at  minimizing 
customer  confusion.  The  FDIC  invites 
comment  on  the  rule  as  proposed  in 
paragraph  (d),  the  alternatives  discussed 
herein,  or  any  other  possible  approach. 
In  addition  we  invite  comment  on  the 
related  issue  of  the  increased  burden  to 
insiued  depository  institutions  that  the 
proposed  ride  or  the  alternatives  would 
entail,  versus  the  potential  benefits  to  be 
achieved. 

Another  alternative  to  minimize 
customer  confusion  as  to  the  insiued  or 
non-insured  status  of  the  various 
products  offered  by  insured  depository 
institutions  is  to  require  insured 
depository  institutions  to  make  certain 
disclosures  when  they  advertise 
nondeposit  investment  products,  such 
as  mutual  funds.  Specifically,  insiued 
depository  institutions  woidd  be 
required  to  disclose  that  such  products 
are:  not  insiu-ed  by  the  FDIC;  not 
deposits  or  other  obligations  of,  or 
guaranteed  by,  the  depository 
institution;  and  subject  to  investment 
risk,  including  possible  loss  of  the 
principal  amount  invested. 

These  disclosure  requirements  would 
not  impose  a  new  obligation  on  insured 
depository  institutions.  In  fact,  these 
provisions  are  contained  in  the  Federal 
banking  agencies'  "Interagency 
Statement  on  Retail  Sales  of  Nondeposit 
Investment  Products".  Financial 
Institution  Letter  FIL  9-94  dated 
February  17, 1994  (the  "Interagency 
Statement").  Among  other  things  the 
Interagency  Statement  provides  that 
insured  depository  institutions  should 
make  the  aforementioned  disclosiues  in 
all  of  their  advertising  and  promotional 
materials  with  respect  to  the  retail  sale 
of  nondeposit  investment  products. 

It  may  oe  desirable  to  include  these 
provisions  in  part  328  in  light  of  the 
recent  FDIC  study  which  showed  more 
than  a  fourth  of  the  institutions 
surveyed  are  still  failing  to  make  basic 
disclosures  required  under  the 
Interagency  Statement. '  By  including 
the  advertising  disclosiue  provisions  in 
part  328,  such  provisions  would  be  of 
greater  weight  and  enforceability. 

The  FDIC  invites  comment  as  to 
whether  codifying  these  disclosure 
provisions  in  part  328  will  mote 
effectively  minimize  customer 
confusion  with  respect  to  the  insured  or 
non-insured  status  of  the  various 


>  "Survey  of  Nondeposit  Investment  Sales  at 
FDIC-Iiuured  Institutions",  prepared  for  the  FDIC 
by  Market  Trends,  Inc.,  dated  May  5. 1996. 
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products  offered  by  insured  depository 
institutions.  In  addition,  we  invite 
comment  on  the  related  issue  of  any 
possible  increased  burden  to  insvued 
depository  institutions  that  such 
provisions  would  entail  versus  the 
potential  benefits  to  be  achieved. 

(c)  Proposals  Enhance  Safety  and 
Soundness  of  Insured  Oepository 
Institutions  and  Ck)nsumer  Protection 

In  testimony  before  the  U.S.  House  of 
Representatives'  Subcommittee  on 
Financial  Institutions  and  Consumer 
Credit  *  the  Chairman  of  the  Board  of 
Directors  of  the  FDIC  indicated  that  in 
conducting  its  review  of  regulations 
pursuant  to  section  303  of  CDRIA,  the 
FDIC  would  consider,  among  other 
things,  whether  the  regulations  are 
necessary  to  ensiue  a  safe  and  souind 
banking  system  and  whether  the 
regulations  can  be  justified  on  strong 
public  policy  grounds  related  to 
consumer  protection.  The  FDIC  believes 
that  the  proposed  rule  meets  these 
criteria.  It  is  intended  to  promote 
stability  and  confidence  in  the  banking 
system  and  to  minimize  the  possibility 
of  customer  confusion  with  respect  to 
whether  they  are  deaUng  with  an  FDIC 
insured  institution  and  whether  the 
advertised  product  is  insiued  by  the 
FDIC. 

(d)  Statutory  Authority 

The  FDIC  has  the  statutory  authority 
to,  by  regulation,  require  all  insured 
depository  institutions  to  use  the  official 
statement  in  advertising  and  to  prohibit 
its  use  in  the  advertisement  of 
nondeposit  investment  products. 
Section  9  of  the  FDIA  authorizes  the 
FDIC  to  prescribe  "such  rules  and 
regulations  as  it  may  deem  necessary  to 
carry  out  the  provisions  of  (the  FDIA)  or 
of  any  other  law  which  it  has  the 
responsibility  of  administering  or 
enforcing".  12  U.S.C.  1819(a)  Tenth. 
The  Supreme  Court  has  stated  that 
"(wjhere  the  empowering  provision  of  a 
statute  states  simply  that  the  agency 
may  'make  *  *  *  such  rules  and 
regulations  as  may  be  necessary  to  carry 
out  the  provisions  of  this  Act,'  *  *  *  the 
validity  of  the  regulation  will  be 
sustained  so  long  as  it  is  'reasonably 
related  to  the  purposes  of  the  enabling 
legislation' ".  Mourning  v.  Family 
Publications  Service,  Inc..  411  U.S.  356, 
369  (1973)  (quoting  Thoq)  v.  Housing 
Authority  of  the  City  of  Durham,  393 
U.S.  268,  280-281  (1969)).  Congress,  in 
creating  the  FDIC,  sought  to  instill 
public  confidence  in  the  banking 
system,  promote  safe  and  sound  banking 


practices,  eliminate  runs  on  banks  by 
depositors,  and  safeguard  deposits.  See 
FDICv.  Allen,  584  F.  Supp.  386,  397 
(E.D.  Tenn.  1984);  Dohertyv.  United 
States,  94  F.2d  495,  497  (8th  Cir.  1938); 
Weirv.  United  States,  92  F.2d  634,  636 
(7th  Cir.  1937).  The  proposed  rule  seeks 
to  promote  stability  and  confidence  in 
the  banking  system  and  avoid  nms  on 
banks  by  depositors.  It  is  therefore 
reasonably  related  to  the  enabling 
legislation.  Similarly,  in  promoting  the 
aforementioned  goals,  the  use  or  non- 
use  of  the  official  statement  is  related  to 
the  safety  and  soundness  of  insured 
depository  institutions  and  is  therefore 
subject  to  regulation  under  section  8(a) 
of  the  FDIA.  12  U.S.C.  1818(a),  and 
section  9(a)  of  the  FDIA,  12  U.S.C. 
1819(a)  Tenth.  See  also  FDIC  v.  Sumner 
Fin.  Corp..  451  F.2d  898,  903  ("the  FDIC 
has  the  power  to  make  such  rules  as  are 
reasonable  and  necessary  to  effectuate 
the  purposes  of  the  act"). 

(e)  Clarification  of  Delegated  Authority 

Part  328  provides  that  the  non-English 
equivdent  of  the  official  advertising 
statement  may  be  used  in  any 
advertisement,  provided,  that  the 
translation  has  had  the  prior  written 
approval  of  the  Corporation.  12  CFR 
328.3(e).  The  proposed  rule  clarifies  that 
the  Director,  Division  of  Comphance 
and  Consmner  Affairs;  the  Deputy 
Director,  Division  of  Compliance  and 
Consimxer  Affairs;  and  any  Re^onal 
Director,  Division  of  Compliance  and 
Consumer  Affairs,  may  provide  such 
approval  on  behalf  of  the  FDIC. 

C.  Request  fDr  Comment — Electronic 
Banking  Issues 

In  recent  years,  new  and  innovative 
media  by  which  insiu«d  depository 
institutions  may  market  their  products 
and  transact  business  have  developed. 
Such  media  include  computer  networks 
such  as  the  Internet.  Many  financial 
institutions  have  established  "world 
wide  web  sites"  ^  by  which  customers 
may  obtain  information  about  an 
institution  and,  in  certain  cases,  transact 
business  with  the  institution.  This 
recent  proUferation  of  world  wide  web 
sites  gives  rise  to  certain  issues 
concerning  whether  and  under  what 
circiunstances  part  328  should  apply 
with  respect  to  the  Internet  or  other 
computer  networks.  The  FDIC  is  not 
ciirrently  proposing  any  changes  to  the 
rule  to  address  explicit  questions  arising 
out  of  this  new  technology.  However, 
these  issues  are  discussed  below  and  the 
FDIC  is  also  soliciting  comment  for  the 


purpose  of  gathering  information  from 
the  pubhc  on  such  issues. 

Neither  the  proposed  or  existing  rule 
define  the  term  "advertisement".  The 
staff  is  of  the  view  that  such  term  as 
used  in  the  proposed  and  existing  rule 
is  not  limited  to  television,  radio,  or 
print  advertisements.  Rather,  such  term 
would  include,  but  not  be  limited  to, 
advertisements  transmitted  via 
computer  networks  such  as  the  Internet. 
Consumers  using  the  Internet  may 
typically  view  any  one  of  an 
institution's  web  pages ^  directly,  or  may 
enter  the  institution's  top  level  or 
"home  page".  The  staff  is  of  the  view 
that  every  institution's  home  page  is  to 
some  extent  an  advertisement  and 
accordingly  should  contain  the  official 
statement  to  the  extent  required  by  the 
rule. ''  Whether  subsidiary  web  pages 
contain  advertisements  will  vary 
depending  upon  the  content  of  the 
information  within  the  particular  web 
page.  The  staff  is  of  the  view  that  each 
such  subsidiary  web  page  that  contains 
an  advertisement  should  include  the 
official  statement,  unless  such 
advertisement  is  subject  to  one  of  the 
exceptions  in  §  328.3(c). 

The  FDIC  also  seeks  comment  on 
whether  and  under  what  circumstances 
it  should  require  insiued  depository 
institutions  to  utilize  the  electronic 
equivalent  of  the  official  bank  or  savings 
association  sign  in  their  world  wide  web 
sites.  Should  such  determination  be 
different  with  respect  to  world  wide 
web  sites  at  which  business  may  be 
transacted  as  opposed  to  sites  where 
only  information  is  conveyed? 

D.  Paperwork  Reduction  Act 

The  proposed  rule  woiild  not 
constitute  a  "collection  of  information" 
within  the  meaning  of  section  3502(3)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  Accordingly, 
the  procediual  and  analytical 
requirements  prescribed  by  that  Act  do 
not  apply  to  the  proposed  rule. 

E.  Regulatory  Flexibility  Act 

Compliance  with  the  proposed  rule 
takes  only  nominal  advertising  space  or 
time  and  does  not  add  significantly  to 
the  cost  of  advertisement.  Insiued  banks 
have  complied  with  the  identical 
requirement  for  over  sixty  years  without 
significant  expense.  Accordingly,  the 


4  Also  reported  in  60  FR  62345  (December  6, 
1995). 


'The  FDIC  is  aware  of  over  200  insured 
depository  institutions  that  have  a  presence  on  the 
Internet. 


*Web  pages  vary  in  length  and  may  in  certain 
cases  encompass  several  computer  screens  of 
information. 

''The  stafTs  view  is  writh  respect  to  part  328  only. 
We  do  not  express  an  opinion  as  to  whether 
institutions'  home  pages  are  advertisements  for 
other  purposes.  Furthermore,  staffs  views  on  this 
matter  would  not  preclude  an  institution  from 
demonstrating  that  its  home  page  does  not  contain 
an  advertisement  for  purposes  of  part  328. 
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Board  hereby  certifies  that  the  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  The 
provisions  of  the  Regulatory  Flexibility 
Act  relating  to  an  initial  and  final 
regulatory  flexibility  analysis  (5  U.S.C. 
603  and  604)  are  not  applicable. 

List  of  Sul^ects  in  12  CFR  Part  328 

Advertising,  Bank  deposit  insurance. 
Savings  associations,  Signs  and 
symbols. 

For  the  reasons  stated  in  the 
preamble,  the  Board  of  Directors  of  the 
FDIC  proposes  to  amend  12  CFR  part 
328  as  foUows: 

PART  328— ADVERTISEMENT  OF 
MEMBERSHIP 

1.  The  authority  citation  for  part  328 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1818(a),  1819, 
1828(a). 

2.  Section  328.0  is  revised  to  read  as 
follows: 

f  328.0    Scope. 

This  part  328  describes  the  official 
bank  sign  and  the  official  savings 
association  sign,  and  prescribes  their 
use  by  insured  depository  institutions.  It 
also  prescribes  the  official  advertising 
statement  insured  depository 
institutions  must  include  in  certain 
advertisements.  Finally,  it  prohibits  the 
use  of  the  official  advertising  statement 
and  similar  statements  in 
advertisements  concerning  nondeposit 
investment  products.  For  purposes  of 
this  part  328,  the  term  "insured 
depository  institution"  includes  insured 
branches  of  a  foreign  bank.  Insured 
depository  institutions  which  maintain 
offices  that  are  not  insiired  in  foreign 
countries  are  not  required  to  include  the 
advertising  statement  in  advertisements 
published  in  foreign  coimtries. 

3.  Section  328.2  is  revised  to  read  as 
follows: 

{328.2    Procurement  and  display  of  offlciai 
eijm. 

(a)  Display— {1]  Official  sign.  Each 
insured  depository  institution  shall 
continuously  display  its  official  sign  at 
the  locations  specified  in  paragraph 
(a)(2)(i)  of  this  section,  as  follows: 

(i)  Insured  banks.  At  the  option  of  the 
insured  bank,  its  official  sign  is  either 
the  official  bank  sign  or  the  official 
savings  association  sign. 

(ii)  Insured  savings  associations. 
Insured  savings  associations  shall 
display  the  official  savings  association 
sign  as  provided  herein.  An  insured 


savings  association  shall  not  display  the 
official  bank  sign  at  its  principal  place 
of  business  or  at  any  of  its  branches. 

(2)  Locations — (i)  Required  locations. 
Except  as  provided  in  paragraph 
(a)(2)(ii)  of  this  section,  an  insured 
depository  institution  shall  display  its 
official  sign  at  each  station  or  window 
where  insured  deposits  are  usually  and 
normally  received  in  the  depository 
institution's  principal  place  of  business 
and  in  all  its  branches. 

(ii)  Other  locations— {A)  Within  the 
institution.  An  insured  depository 
institution  may  display  its  official  sign 
in  other  locations  within  the  insured 
depository  institution  in  other  sizes, 
colors,  or  materials. 

(B)  Other  facilities.  An  insured 
depository  institution  is  permitted,  but 
is  not  required,  to  display  its  official 
sign  on  remote  service  facilities 
including  automated  teller  machines, 
cash  dispensing  machines,  point-of-sale 
terminals,  and  other  electronic  facilities 
where  deposits  are  received.  If  an 
insured  depository  institution  displays 
its  official  sign  at  a  remote  service 
facility,  and  if  there  are  any  noninsured 
institutions  that  share  in  the  remote 
service  facility,  any  insured  depository 
institution  that  displays  its  official  sign 
must  clearly  show  that  the  sign  refers 
only  to  a  designated  insured  depository 
institution(s). 

(3)  Newly  insured  institutions— {i) 
Initial  grace  period.  A  depository 
institution  becoming  an  insured 
depository  institution  shall  not  be 
required  to  display  its  official  sign  until 
twenty-one  (21)  days  after  its  first  day 
of  operation  as  an  insured  depository 
institution. 

(ii)  Early  display  permitted.  An 
insiued  depository  institution  may 
display  its  official  sign  prior  to  the  date 
display  is  required. 

(d)  Obtaining  signs — (1)  Procurement 
from  the  FDIC— (^  Cost;  design.  An 
insured  depository  institution  may 
procure  the  appropriate  official  signs 
firom  the  Corporation  for  official  use  at 
no  charge. 

(ii)  Omer  blanks.  The  Corporation 
shall,  upon  request,  furnish  an  order 
blank  to  an  insured  depository 
institution  for  use  in  procuring  official 
signs. 

(iii)  Safe  harbor  rule.  Any  insured 
depository  institution  which  promptly, 
after  the  receipt  of  an  order  blank,  fills 
it  in,  executes  it,  and  properly  directs 
and  forwards  it  to  the  Federal  Deposit 
Insiuance  Corporation,  Washington, 
D.C.  20429,  shall  not  be  deemed  to  have 
violated  this  section  on  account  of  not 
displaying  an  official  sign,  or  signs, 
unless  the  insured  depository 
institution  shall  omit  to  display  such 


official  sign  or  signs  after  receipt 
thereof. 

(2)  Procurement  from  other  sources. 
Insured  depository  institutions  may 
procure  official  signs  or  signs  reflecting 
variations  in  size,  colors,  or  materials 
from  commercial  suppliers. 

(c)  Receipt  of  deposits  at  same  teller's 
station  or  window  as  noninsured 
institution.  An  insured  depository 
institution  may  not  receive  deposits  at 
any  teller's  station  or  window  where 
any  noninsured  institution  receives 
deposits  or  similar  liabilities,  except  a 
remote  service  facility  as  defined  in 
§303.0(b)(18)  of  this  chapter. 

(d)  Required  changes  in  signs.  The 
Corporation  may  require  any  insured 
depository  institution,  upon  at  least  30 
days'  written  notice,  to  change  the 
wording  of  its  official  signs  in  a  manner 
deemed  necessary  for  the  protection  of 
depositors  or  others. 

4.  Section  328.3  is  revised  to  read  as 
follows: 

$328.3    Omcial  advertising  statement  and 
manner  of  use  by  insured  depository 
Institutions. 

(a)  Mandatory  use.  Each  insured 
depository  institution  shall  include  the 
official  advertising  statement, 
prescribed  in  paragraph  (b)  of  this 
section,  in  all  of  its  advertisements 
except  as  provided  in  paragraphs  (c)  and 
(d)  of  this  section. 

(1)  An  insured  depository  institution 
is  not  required  to  include  the  official 
advertising  statement  in  its 
advertisements  until  thirty  (30)  days 
after  its  first  day  of  operation  as  an 
insured  depository  institution. 

(2)  In  cases  where  the  Board  of 
Directors  of  the  Federal  Deposit 
Insurance  Corporation  ^all  find  the 
application  to  be  meritorious,  that  there 
bas  been  no  neglect  or  willful  violation 
in  the  observance  of  this  section  and 
that  undue  hardship  will  result  by 
reason  of  its  requirements,  the  Board  of 
Directors  may  grant  a  temporary 
exemption  from  its  provision  to  a 
particular  depository  institution  upon 
its  written  application  setting  forth  the 
facts.  For  the  procedure  to  be  followed 
in  making  sudi  application  see  §  303.8 
of  this  chapter. 

(3)  In  cases  where  advertising  copy 
not  including  the  official  advertising 
statement  is  on  hand  on  the  date  the 
requirements  of  this  section  become 
operative,  the  insured  depository 
institution  may  cause  the  official 
advertising  statement  to  be  included  by 
use  of  a  rubber  stamp  or  otherwise. 

(4)  When  a  foreign  depository 
institution  has  both  insured  and 
noninsured  U.S.  branches,  the 
depository  institution  must  identify 
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which  branches  are  insured  and  which 
branches  are  not  insured  in  all  of  its 
advertisements  requiring  the  use  of  the 
official  advertising  statement. 

(b)  Official  advertising  statement.  The 
official  advertising  statement  shall  be  in 
substance  as  follows:  "Member  of  the 
Federal  Deposit  Insurance  Corporation". 
The  word  "the"  or  the  words  "of  the" 
may  be  omitted.  The  words  "This  bank 
is  a",  "This  savings  association  is  a", 
"This  savings  and  loan  is  a",  or  the 
words  "This  institution  is  a"  or  the 
name  of  the  insured  depository 
institution  followed  by  the  words  "is  a" 
may  be  added  before  the  word 
"member."  The  short  title  "Member  of 
FDIC"  or  "Member  FDIC"  or  a 
reproduction  of  the  "symbol"  may  be 
used  by  insured  depository  institutions 
at  their  option  as  the  official  advertising 
statement.  The  official  advertising 
statement  shall  be  of  such  size  and  print 
to  be  clearly  legible.  Where  it  is  desired 
to  use  the  "symbol"  of  the  Corporation 
as  the  official  advertising  statement,  and 
the  "symbol"  must  be  reduced  to  such 
proportions  that  the  small  lines  of  type 
and  the  Corporation  seal  therein  are 
indistinct  and  illegible,  the  Corporation 
seal  in  the  letter  C  and  the  two  lines  of 
small  type  may  be  blocked  out  or 
dropped. 

(c)  Types  of  advertisements  which  do 
not  require  the  official  advertising 
statement.  The  following  types  of 
advertisements  need  not  include  the 
official  advertising  statement: 

(1)  Statements  of  condition  and 
reports  of  condition  of  an  insured 
depository  institution  which  are 
required  to  be  published  by  state  or 
federal  law; 

(2)  Stationery  (except  when  used  for 
circiilar  letters),  envelopes,  deposit 
slips,  checks,  drafts,  signature  cards, 
deposit  passbooks,  certificates  of 
deposit,  and  other  similar  items; 

(3)  Signs  or  plates  in  the  banldng    - 
office  or  attached  to  the  building  or 
buildings  in  which  the  banking  offices 
are  located; 

(4)  Listings  in  directories; 

(5)  Advertisements  not  setting  forth 
the  name  of  the  insured  depository 
institution; 

(6)  Display  advertisements  in 
depository  institution  directory, 
provided  the  name  of  the  depository 
institution  is  hsted  on  any  page  in  the 
directory  with  a  symbol  or  other 
descriptive  matter  indicating  it  is  a 
member  of  the  Federal  Deposit 
Insurance  Corporation; 

(7)  Joint  or  group  advertisements  of 
banking  services  where  the  names  of 
insured  depository  institutions  and 
noninsured  institutions  are  listed  and 
form  a  part  of  such  advertisements; 


(8)  Advertisements  by  radio  or 
television,  other  than  display 
advertisements,  which  do  not  exceed 
thirty  (30)  seconds  in  time; 

(9)  Advertisements  which  are  of  the 
type  or  character  making  it  impractical 
to  include  thereon  the  official 
advertising  statement  including,  but  not 
limited  to,  promotional  items  such  as 
calendars,  matchbooks,  pens,  pencils, 
and  key  chains; 

(10)  Advertisements  which  contain  a 
statement  to  the  effect  that  the 
depository  institution  is  a  member  of 
the  Federid  Deposit  Insurance 
Corporation,  or  that  the  depository 
institution  is  insured  by  the  Federal 
Deposit  Insurance  Corporation,  or  that 
its  deposits  or  depositors  are  insured  by 
the  Federal  Deposit  Insurance 
Corporation  to  the  maximum  of 
$100,000  for  each  depositor, 

(11)  Advertisements  which  do  not 
relate  to  insured  deposit  products  or 
services. 

(d)  Prohibited  use.  (1)  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  an  insiu^d  depository 
institution  may  not  include  the  official 
advertising  statement  or  refer  to  either 
federal  deposit  insurance  or  the  Federal 
Deposit  Insurance  Corporation  in  any 
advertisement  relating  to  nondeposit 
investment  products  or  similar 
nondeposit  products. 

(2)  In  advertisements  containing 
information  about  both  insured  deposits 
and  nondeposit  investment  products  or 
similar  nondeposit  products,  the 
information  concerning  insured 
deposits  shall  be  clearly  segregated  from 
the  information  about  nondeposit 
investment  products  (or  similar 
nondeposit  products)  and  shall  contain 
either  the  official  statement,  or  any 
similar  statement,  including,  but  not 
limited  to,  statements  to  the  effect  that 
the  depository  institution's  deposits  or 
depositors  are  insured  by  the  Federal 
Deposit  Insiuance  Corporation  to  the 
maximum  of  $100,000  for  each 
depositor,  or  that  specific  deposit 
products  are  insiu^  by  the  Federal 
Deposit  Insurance  Corporation. 

(e)  Billboard  advertisements.  Where 
an  iasiued  depository  institution  has 
billboard  advertisements  in  use  as  of 
[the  effective  date  of  the  final  rule] 
which  are  required  to  include  the 
official  advertising  statement  and  the 
insured  depository  institution  has  direct 
control  of  such  advertisements  either  by 
possession  or  under  the  terms  of  a 
contract,  the  institution  shall,  as  soon  as 
it  can  consistent  with  its  contractual 
obligations,  cause  the  official 
advertising  statement  to  be  included 
therein. 


(f)  Official  advertising  statement  in 
non-English  language.  The  non-EngUsh 
equivalent  of  the  official  advertising 
statement  may  be  used  in  any 
advertisement:  Provided,  That  the 
tnmslation  has  had  the  prior  written 
approval  of  the  Corporation.  Authority 
to  provide  such  approval  on  behalf  of 
the  Corporation  is  hereby  delegated  to 
the  Director,  Division  of  CompUance 
and  Consumer  Affairs;  the  Deputy 
Director,  Division  of  Compliance  and 
Consumer  Affairs;  and  each  Regional 
Director,  Division  of  Compliance  and 
Consiuner  Affairs. 

§328.4    [Removed] 

5.  Section  328.4  is  removed. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C,  this  21st  day  of 
January,  1997. 

Federal  Deposit  Insurance  Corporation. 

Jeny  L.  Langley. 

Executive  Secretary. 

(PR  Doc.  97-3319  Filed  2-10-97;  8:45  am) 

MUJNQ  CODE  •TI^.OI-P 


SMALT  Business  administration 

13  CFR  Part  107 

Small  Business  Investment  Companies 

AGENCY:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  In  response  to  concerns 
expressed  by  a  number  of  small 
business  investment  companies  (SBICs), 
SBA  is  proposing  to  modify  the 
examination  fees  charged  to  SBICs.  SBA 
beheves  that  the  current  fee  schedule 
places  a  disproportionate  biuxlen  on 
certain  classes  of  licensees  (particularly 
those  with  the  largest  amoimt  of  total 
assets)  and,  in  some  cases,  results  in  fee 
assessments  that  exceed  reasonable 
charges  based  on  the  level  of  effort  and 
time  associated  with  the  examination 
process. 

DATES:  Comments  must  be  submitted  on 
or  before  March  13, 1997. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Don  A.  &hristensen, 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  3rd  Street,  SW.,  Suite  6300, 
Washington.  DC  20416. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Leonard  W.  Fagan,  Investment  Division, 
at  (202)  205-7583. 
SUPPLEMENTARY  INFORMATION:  On 
January  31, 1996  the  Small  Business 
Administration  (SBA)  published  final 
regulations  which,  among  other  things, 
increased  the  examination  fees  charged 
to  SBICs.  See  61  FR  3177.  Fees 
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continued  to  be  assessed  based  on  total 
assets  of  the  licensee,  but  at  higher  rates. 
The  new  fee  schedule  was  designed  to 
produce  total  revenue  sufficient  to  cover 
the  aurent  direct  costs  to  SBA  of 
conducting  examinations. 

Since  the  effective  date  and 
implementation  of  this  regulation 
(March  1. 1996),  SBA  has  received  a 
number  of  comments  regarding  the 
impact  of  the  new  fee  schedule  on 
licensees  in  certain  asset  size  groups.  In 
particular,  bank-owned  SBICs  argue  that 
they  are  required  to  bear  an  unfair 
portion  of  the  overall  fees.  In  this 
regard,  they  note  that  they  generally 
have  no  federal  funds  at  risk.  However, 
because  fees  are  based  on  total  assets 
and  they  generally  have  the  largest 
amount  of  total  assets,  they  are  required 
to  pay  fees  at  levels  which  far  exceed 
the  level  of  effort  and  risk  associated 
with  the  examination  process.  Similarly, 
larger  SBICs  which  are  not  bank-owned 
and  do  rely  on  federal  funds  to 
supplement  private  capital  argue  that 
the  fees  greatly  exceed  the  amount  they 
pay  for  financial  audits  and  are  not 
representative  of  the  level  of  e^ort  and 
time  attributable  to  the  process. 

Because  of  these  conunents.  the  SBA 
has  re-assessed  its  examination  fee 
schedule  and  its  impact  on  the  various 
classes  of  licensees.  Based  on  its 
reassessment,  the  SBA  has  concluded 
that  the  ciirrent  fee  schedule  places  a 
disproportionate  burden  on  certain 
classes  of  Ucensees  and,  in  some  cases, 
results  in  fee  assessments  that  exceed 
reasonable  charges  based  on  the  level  of 
effort  and  time  associated  with  the 
examination  process. 

To  remedy  this  situation,  the  SBA  is 
proposing  revisions  to  §  107.692  to 
establish  fees  that  are  more  reasonable 
in  rel&tion  to  the  level  of  effort  and 
resources  expended  by  the  Agency.  The 
proposed  fee  schedule  would  establish 
"base  fees"  for  examinations.  The  base 
fee  increases  as  a  hcensee's  total  assets 
increase,  but  is  capped  at  $14,000.  The 
base  fise  would  be  adjusted  upward  in 
circumstances  where  the  Agency  incurs 
additional  cost  or  burdens  in  the 
process  because  of  drciunstances  solely 
related  to  the  licensee  to  be  examined. 
Similarly,  the  base  fee  would  be 
adjusted  downward  where 
drcimistances  solely  related  to  the 
licensee  to  be  examined  are  such  that 
the  Agency's  level  of  effort  and  time  are 
minimized.  In  SBA's  view,  these 
adjustments  are  incentives  for  the 
Ucensees  to  adhere  to  program 
regulations  and  will  serve  to  further 
enhance  the  safety  and  soundness  of  the 


SBIC  program.  The  new  fee  schedule 
would  apply  to  examinations  beginning 
after  the  effective  date  of  a  final  rule. 

Compliance  With  Executive  Orders, 
12612, 12778,  and  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C  601, 
et  seq.),  and  the  Paperwork  Reduction 
Act  (44  IJJS.C.  Ch.  35) 

SBA  certifies  that  this  proposed  rule 
would  not  be  a  significant  regulatory 
action  for  purposes  of  Executive  Order 
12866  because  it  would  not  have  an 
annual  effect  on  the  economy  of  more 
than  $100  milhon,  and  that  it  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
purpose  of  the  proposed  rule  is  to 
modify  the  existing  regulatory  guidance 
related  to  SBIC  examination  fees.  The 
proposed  regulations  would  provide  for 
more  reasonable  and  equitable 
examination  fees.  The  proposed  fee 
structure  would  more  properly  reflect 
the  level  of  effort  and  Agency  resources 
expended  to  conduct  an  examination, 
would  encourage  continued  compliance 
with  program  regulations,  and  would 
continue  to  allow  for  efficient  and 
effective  program  administration. 

The  proposed  regulations  would  have 
some  economic  effect.  The  base  fee  for 
examinations  would  continue  to  be 
based  on  total  assets  of  a  licensee  and, 
for  the  most  part,  at  the  rates  prescribed 
in  current  regiUations.  However,  no 
Ucensee  would  have  a  base  fee  greater 
than  $14,000.  The  proposed  regulations 
would  provide  for  discounts  of  the  base 
examination  fee  for  (1)  Ucensees  that 
had  no  outstanding  regulatory  violations 
at  the  time  of  the  examination  and  there 
were  no  violations  noted  as  a  result  of 
the  most  recent  prior  examination;  and 
(2)  Ucensees  that  are  cooperative  with 
SBA  examination  persoimel  by  being 
fully  responsive  to  the  letter  of 
notification  of  examination.  Similarly, 
the  proposed  regulations  would  provide 
increases  to  the  base  examination  fee  for 
a  Ucensee  that  (1)  is  organized  as  a 
partnership  or  limited  UabiUty 
company;  (2)  is  authorized  to  issue 
Participating  Seciuities;  and/or  (3) 
maintains  its  records/files  in  multiple 
locations. 

The  largest  Ucensees,  those  with  total 
assets  exceeding  $60  million,  would 
reaUze  substantial  fee  decreases.  The 
examination  base  fee  of  all  licensees 
potentiaUy  could  be  increased  or 
decreased.  Therefore,  all  Ucensees  with 
total  assets  below  $60  million  may 
experience  a  5%  to  25%  increase  or  a 
10%  to  25%  decrease  in  the  cost  of  an 


annual  examination.  The  economic 
impact  in  either  case  is  inconsequential 
given  the  total  number  of  Ucensees  and 
the  base  fees  appUcable  to  the  majority 
of  the  licensees.  Further,  even  assuming 
the  maximum  increases  provided  for  in 
the  proposed  regulations,  most  Ucensees 
with  total  assets  greater  than  $60 
milUon  would  reaUze  significant 
examination  fee  reductions. 

For  purposes  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
certifies  that  this  proposed  rule,  if 
adopted  in  final  form,  would  contain  no 
new  reporting  or  recordkeeping 
requirements  that  have  not  already  been 
approved  by  the  Office  of  Management 
and  Budget. 

For  purposes  of  Executive  Order 
1 26 1 2 ,  SB  A  certi  fies  that  this  rule 
would  not  have  any  federaUsm 
impUcations  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12778,  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  107 

Investment  companies.  Loan 
programs-business,  Reporting  and 
recordkeeping  requirements.  Small 
businesses. 

For  the  reasons  set  forth  above,  SBA 
hereby  proposes  to  amend  Part  107  of 
Tide  13  of  Uie  Code  of  Federal 
RegiUations  as  follows: 

PART  107— SMALL  BUSINESS 
INVESTMENT  COMPANIES 

1.  The  authority  citation  for  part  107 
is  revised  to  read  as  follows: 

Authority:  IS  U.S.C.  681  et  seq.,  683, 
687(c),  687b,  687d,  687g  and  687in,  Pub.  L. 
104-208. 

2.  Section  107.692  is  revised  to  read 
as  follows: 

$107,692    Examination  fees. 

(a)  General.  SBA  wiU  assess  fees  for 
examinations  in  accordance  with  this 
§  107.692.  Unless  SBA  determines 
otherwise  on  a  case  by  case  basis,  SBA 
will  not  assess  fees  for  special 
examinations  to  obtain  specific 
information. 

(b)  Base  fee.  A  base  fee  wiU  be 
assessed  based  on  yoiu-  total  assets  (at 
cost)  as  of  the  date  of  your  latest 
certified  financial  statement  or  a  more 
recent  interim  statement  requested  by 
and  submitted  to  SBA  in  connection 
with  the  examination.  The  base  fee  table, 
is  as  follows: 


AlfUl 
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Total  assets  of  licensee 


$0  to  $1,500.000 

$1,500,001  to  $5,000,000  .... 
$5,000,001  to  $10,000,000  .. 
$10,000,001  to  $15,000,000 
$15,000,001  to  $25,000,000 
$25,000,001  to  $50,000,000 
$50,000,001  to  $60,000,000 
$60,000,001  and  above  


Plus,  percent  of  assets 


+0%. 

-K.065%  of  the  amount  over  $1 ,500.000. 
-*-.02%  of  the  amount  over  $5,000,000. 
■*-.01%  of  the  amount  over  $10,000,000. 
•K.015%  of  the  amount  over  $15,000,000. 
-•-.015%  of  the  amount  over  $25,000,000. 
-•-.01%  of  the  amount  over  $50,000,000. 
-fO%. 


(c)  Adjustments  to  base  fee.  Your  base 
fee,  as  determined  by  the  table  in 
paragraph  (b)  of  this  section,  will  be 
adjusted  (increased  or  decreased)  based 
on  the  following  criteria: 

(1)  If  you  have  no  outstanding 
regulato'ry  violations  at  the  time  of  the 
commencement  of  the  examination  and 
SBA  did  not  identify  any  violations  as 
a  result  of  the  most  recent  prior 
examination,  you  will  receive  a  15% 
discoimt  on  your  base  fee; 

(2)  If  you  were  fully  responsive  to  the 
letter  of  notification  of  examination 


(that  is,  you  provided  all  requested 
documents  and  information  within  the 
time  period  stipulated  in  the 
notification  letter  in  a  complete  and 
accurate  manner,  and  you  prepared  and 
had  available  all  information  requested 
by  the  examiner  for  on-site  review),  you 
wUl  receive  a  10%  discount  on  yoiu' 
base  fee; 

(3)  If  you  are  organized  as  a 
partnership  or  limited  Uability 
company,  you  will  pay  an  additional 
charge  equal  to  5%  of  your  base  fee; 


Examination  fee  discounts 


No  prior  violations 
Responsiveness  ... 


Amount  of 

discount^ 

%of  t>ase 

examination 

fee 


15 
10 


(4)  If  you  are  a  Licensee  authorized  to 
issue  Participating  Securities,  you  will 
pay  an  additional  charge  equal  to  10% 
of  your  base  fee;  and 

(5)  If  you  maintain  your  records/files 
in  multiple  locations  (as  permitted 
under  §  107.600(b)),  you  will  pay  an 
additional  charge  equal  to  10%  of  your 
base  fee. 

(d)  Fee  discounts  euid  additions  table. 
The  following  table  simimarizes  the 
discoimts  and  additions  noted  in 
paragraph  (c)  of  this  section: 


Examination  fee  additions 


Partnership  or  limited  Hatslity  co  

Participating  Security  Licensee  

FinarK:ing  Records  at  Multiple  Locations 


Amount  of 
addMon— % 
of  base  ex- 
amination 


s 

10 

10 


(e)  Delay  fee.  If,  in  the  judgment  of 
SBA,  the  time  required  to  complete  yoxu 
examination  is  delayed  due  to  your  lack 
of  cooperation  or  the  condition  of  your 
records,  SBA  may  assess  an  additional 
fee  of  up  to  $500  per  day. 

Dated:  February  4. 1997, 
Philip  Lader, 
Administrator. 

[FR  Doc.  97-3280  Filed  2-10-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  251 
RIN1010-AC10 

Geological  and  Geophysical  (G&G) 
Explorations  of  the  Outer  Continental 
Shelf 

AGENCY:  Minerals  Management  Service 
(MMS).  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  We  propose  to  revise  the 
regulations  that  specify  how  to  conduct 
G&G  exploration  and  research  for  oil, 
gas,  and  sulphiu  in  the  Outer 


Continental  Shelf  (DCS)  under  a  permit 
and  to  expand  the  provisions  governing 
research  by  requiring  everyone 
conducting  G&G  scientific  research  in 
the  DCS  without  a  permit  to  file  a  notice 
with  MMS.  These  revisions  respond  to 
changes  in  technology  and  practice. ' 

DATES:  MMS  will  consider  all  comments 
we  receive  by  April  14, 1997.  We  will 
begin  reviewing  coounents  then  and 
may  not  fully  consider  comments  we 
receive  after  April  14, 1997. 

ADDRESSES:  Mail  or  hand-carry  written 
comments  to  the  Department  of  the 
Interior,  Minerals  Management  Service. 
Mail  Stop  4700,  381  Elden  Street. 
Hemdon.  Virginia  20170-4817. 
Attention:  John  V.  Mirabella,  Chief. 
Engineering  and  Standards  Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Zinzer,  Geologic  Assessment 
Branch,  (703)  787-1515  or  Kumkum 
Ray.  Engineering  and  Standards  Branch, 
(703) 787-1600. 

SUPPLEMENTARY  INFORMATION:  The  Outer 
Continental  Shelf  Lands  Act  (OCSLA) 
(43  U.S.C.  1331  et  seq.)  is  the  basis  for 
MMS  regulations  to  administer  G&G 
exploration  and  scientific  research 
activities  in  the  OCS.  Section  11(a)  of 
the  OCSLA  provides  authority  for  the 


Secretary  of  the  Interior  (Secretary)  to 
[>ennit  G&G  exploration  activities  as 
follows: 

(a)  Approved  exploration  plans. 

(1)  Any  agency  of  the  United  States 
and  any  person  authorized  by  the 
Secretary  may  conduct  geological  and 
geophysical  explorations  in  the  outer 
Continental  Shelf,  which  do  not 
interfere  with  or  endanger  actual 
operations  under  any  lease  maintained 
or  granted  piusuant  to  this  Act,  and 
which  are  not  imduly  harmful  to  aquatic 
life  in  such  area. 

The  regulations  at  30  CFR  part  251 
implement  the  Secretary's  authority  and 
prescribe: 

(1)  MMS  requirements  for  a  permit  or 
the  filing  of  a  statement  of  intent 
(notice)  to  conduct  G&G  exploration  or 
scientific  research  in  the  OCS, 

(2)  Operating  procedures  for 
conducting  exploration  or  scientific 
research. 

(3)  Conditions  for  reimbursing 
permittee  for  certain  costs, 

(4)  Other  conditions  for  conducting 
exploration  and  research,  and 

(5)  Procedures  for  drilling  deep 
stratigraphic  tests  in  the  OCS. 

This  proposed  rule  is  especially 
timely  now.  Advances  in  3-D  seismic 
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acquisition  and  processing,  graphics 
imaging,  modeling,  and  other 
technologies  have  significantly 
increased  exploration,  especially  in 
deep  water,  subsalt  plays,  and  in  deeper 
horizons  of  the  Gulf  of  Mexico  OCS. 

L  Backgronnd  for  Expanding  the  Notice 
Requirement 

The  revised  requirement  for  a  notice 
before  conducting  any  G&G  scientific 
research  was  developed  to  address 
instances  in  which  academic 
institutions  conducted  research  and: 

•  They  or  industry  sponsors  held  the 
data  and  analyzed  and  processed 
information  as  proprietary. 

•  They  also  offered  for  sale  at  least 
some  of  the  data  and  information. 

MMS  defines  such  activities  as  G&G 
explorations  and  does  not  consider 
them  G&G  scientific  research.  A  permit 
is  reqtiired  for  exploration.  For  these 
reasons,  the  expanded  notice 
requirement  is  needed  to  keep  NiMS 
informed  of  any  G&G  scientific  research 
conducted  on  the  OCS  related  to  oil. 
gas,  and  sulphur.  After  receiving  the 
notice,  MMS  will  inform  those 
conducting  research  of  all  necessary 
environmental  regulations  and  laws.  In 
this  way.  the  researcher  will  be  better 
able  to  follow  safe  and  environmentally 
sound  practices. 

n.  Clarification  of  Meaning  of  Tenns 
"Transfier"  and  "Tliird  Party* 

The  current  rule  at  S§  251.11  and 
251.12  specifies  what  happens  when 
GAG  data  and  information  are 
transferred  from  one  person  to  another 
person.  MMS  lists  in  the  proposed  rule 
several  different  ways  by  which  a 
"transfer"  can  take  place,  for  example, 
by  sale,  sale  of  rights,  license  agreement, 
or  trade.  The  proposed  rule  clarifies  that 
if  a  permittee  transfers  data  and 
information  to  a  third  party,  no  matter 
how  that  transfer  is  formulated  or 
characterized  by  the  participants,  the 
obligation  to  provide  access  to  MMS  of 
the  data  and  information  is  a  condition 
of  the  transfer.  Further,  MMS  clarifies 
that  all  third  party  recipimts  of  the  data 
and  information  will  be  subject  to  the 
penalty  provisions  of  pari  250,  subpart 
N,  if  they  fail  to  meet  the  obligation  to 
provide  access.  The  term  "third  party" 
continues  to  mean  "any  person  other 
than  a  representative  of  the  United 
States  or  the  permittee"  as  stated  in  the 
current  rule.  The  proposed  rule  clarifies 
that  the  third  party  includes  "all 
persons  to  whom  the  permittee  sold, 
licensed,  traded,  or  otherwise 
transferred  data  or  information  acquired 
under  a  permit."  These  clarifications  are 
not  new  requirements.  MMS  routinely 
obtains  G&G  data  and  information  bom 


permittees  and  third  parties  to  whom 
data  and  information  were  transferred 
by  a  permittee. 

MMS  is  including  these  clarifications 
in  the  proposed  rule  to  eliminate  any 
confusion  that  may  arise  due  to 
misinterpretation  of  the  rule.  As 
mentioned  earlier  in  the  preamble, 
MMS  administers  G&G  exploration  and 
certain  scientific  research  on  the  public 
lands  of  the  OCS  under  the  authority  of 
the  OCSLA.  Since  G&G  exploration 
occurs  on  public  lands,  the  MMS,  before 
issuing  a  permit,  imposes  the  condition 
that  access  to  any  data  or  information 
acquired  must  be  provided  to  MMS.  The 
regulated  conunimity  is  aware  before 
obtaining  a  permit  and  expending  any 
resources,  or  collecting  any  data  and 
information,  that  it  must  agree  to 
provide  MMS  all  the  data  and 
information  MMS  requests  and  that 
MMS  %vill  pay  reasonable  costs  for 
reproducing  Uie  data  and  information. 

m.  Discussion  of  Proposed  Rule 

These  revisions  bring  Part  251 — 
Geological  and  Geophysical  (G&G) 
Explorations  of  the  Outer  Continental 
Shelf  up  to  date  with  recent  changes  in 
related  regulations  at  30  CFR  part  250. 

Section  251.1  of  the  proposed 
regulation  updates  the  definition  list  by 
removing  imnecessary  words  and 
adding,  modifying,  or  expanding 
definitions. 

Section  251.4(b)(2)  explains  that  a 
notice  will  be  required  for  all  G&G 
scientific  research  related  to  oil,  gas, 
and  sulphur  conducted  in  the  OCS 
except  for  research  requiring  a  permit. 

Section  251.5(c)(7)  clarifies  tnat  at  the 
earliest  possible  time,  the  data  and 
information  acquired  through  scientific 
research  will  be  made  available  to  the 
public  or  the  permittee  or  person  filing 
a  notice. 

Section  251.5(d)  provides  current 
addresses  of  MMS  regional  offices  as 
filing  locations  for  permit  applications 
and  notices. 

Section  251.6(c)  adds  requirements 
for  consulting  and  coordinating  all  G&G 
activities  with  other  users  of  the  area. 

Section  251.7(d)  changes  the.  bond 
amount  for  drilling  of  a  deep 
stratigraphic  test  for  a  single  test  well, 
or  for  an  area  bond,  to  be  consistent 
with  the  current  bonding  requirements 
in  30  CFR  part  256,  subpart  I.  for 
drilling  under  an  Exploration  I'lan. 
MMS  published  a  proposed  rule 
revising  surety  bond  requirements  on 
December  8, 1995  (60  FR  63011).  After 
MMS  publishes  the  final  rule  on  siuety 
bond  requirements,  we  will  modify  30 
CFR  part  251  to  reflect  the  changes. 

Section  251.8(b)  specifies  that  a 
permittee  must  request  in  writing  to 


modify  or  extend  operations  and  could 
proceed  with  the  modifications  only 
after  the  Regional  Director  approves 
them. 

Section  251.8(c)  directs  a  permittee  to 
submit  status  reports  on  a  schedule 
specified  in  the  permit  rather  than 
monthly.  This  would  allow  variations  in 
the  reporting  requirements  among  OCS 
Regions. 

Section  251.8(c)(2)(ii)  requires  that 
the  final  report  contain  digital 
navigational  data  in  a  format  the 
Regional  Director  specifies  in  addition 
to  charts,  maps,  and  plats. 

Section  251.11  adds  processed 
geological  information  to  the  types  of 
data  requested  throughout  this  section. 
The  revision  of  §  251.11(b)(2)  clarifies 
that  washed  samples  may  no  longer 
replace  paleontological  reports  and,  if 
maintained,  should  be  made  available 
for  MMS  inspection  if  requested  by  the 
Regional  Director.  Sections  251.11(c) 
and  251.12(d)  clarify  that  any  transfer  of 
geological  or  geophysical  data  and 
information  to  a  third  party  would 
transfer  the  obligations  to  provide 
access  to  MMS  as  well.  When  the  third 
party  accepts  the  transfer,  it  must  also 
accept  the  obligation  to  provide  access 
and  is  subject  to  the  penalty  provisions 
of  30  CFR  part  250  subpart  N.  if  it  fails 
to  do  so. 

IV.  Procednral  Matters 

Executive  Order  (E.O.)  12866 

This  proposed  rule  is  not  si^ficant 
under  E.O.  12866. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  (DO!) 
has  determined  that  this  proposed  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  niunber  of  small 
entities.  In  many  ways  MMS  ofiiers 
customer  service  to  a  number  of  small 
companies  that  participate  in  G&G 
work.  An  example  is  the  northern  Gulf 
of  Mexico  Oil  and  Gas  Atlas  which 
MMS  helped  to  develop.  This  atlas 
classifies  reservoirs  based  upon  geologic 
and  engineering  parameters.  The  atlas 
will  assist  smaller  oil  and  gas 
companies  to  more  efficiently  discover 
and  develop  hydrocarbons  in  the 
offshore  northern  Gulf  of  Mexico.  The 
revised  requirements  in  this  proposed 
rule  contain  simple  and  routine 
requirements  that  can  be  carried  out  at 
a  negligible  cost.  The  benefits  of  the 
revisions  are  many.  MMS  woiUd  inform 
those  conducting  G&G  research  of 
enviroiunental  laws  and  regulations  and 
thus  ensure  environmentally  safe  and 
sound  practices.  The  revisions  would 
also  help  to  minimize  conflict  with 
other  users  of  the  area.  The  rule  is  in 
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"plain  English"  so  small  companies 
unfamiliar  with  MMS  regulations  will 
find  it  easier  to  follow. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  infonnation  which  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  section  3507 
(d)  of  the  Paperwork  Reduction  Act  of 
1995.  As  part  of  our  continuing  effort  to 
reduce  paperwork  and  respondent 
burdens,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden. 
Submit  yoxu  comments  to  the  Office  of 
Information  and  Regulatory  Affairs: 
OMB;  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  control 
number  1010-0048);  Washington,  D.C. 
20503.  Send  a  copy  of  your  comments 
to  the  Chief,  Engineering  and  Standards 
Branch;  Mail  Stop  4700;  Minerals 
Management  Service;  381  Elden  Street; 
Hemdon,  Virginia  20170-4817.  You 
may  obtain  a  copy  of  the  supporting 
statement  for  the  collection  of 
information  by  contacting  the  Bureau's 
Information  Collection  Clearance  Officer 
at  (703) 787-1242. 

OMB  may  make  a  decision  to  approve 
or  disapprove  this  collection  of 
information  within  30  days  after  receipt 
of  our  request.  Therefore,  your 
comments  are  best  assured  of  being 
considered  by  OMB  if  they  are  received 
within  the  time  period.  However,  MMS 
will  consider  all  comments  received 
during  the  comment  period  for  this 
notice  of  proposed  ndemakinc. 

OMB  previously  approved  tne 
information  collections  in  the  current  30 
CFR  Part  251  under  OMB  control 
numbers  1010-0031. 1010-0034, 1010- 
0036.  and  1010-0048.  For  the  proposed 
new  rule,  all  of  the  requirements  will  be 
included  under  OMB  control  niunber 
1010-0048.  The  title  of  this  collection  of 
information  is  "30  CFR  Part  251, 
Geological  and  Geophysical  (G&G) 
Explorations  of  the  OCS." 

.  The  collection  of  information  in  the 
proposed  rule  consists  of: 

(a)  A  permit  apphcation  for 
conducting  geological  and  geophysical 
(G&G)  exploration  offshore  or  filing  a 
notice  for  monitoring  scientific  research 
activities  (30  CFR  251.5).  The 
notification  requirement  for  scientific 
research  is  new; 

(b)  Reporting  the  detection  of 
h'ydrocarbon  occiurences, 
environmental  hazards,  or  adverse 
effects  (30  CFR  251.6(b); 

(c)  InJForming  others  in  the  OCS  area 
of  vour  G&G  activities  (30  CFR  251.6(c)); 

(d)  Information  required  for  test 
drilling  activities  (30  CFR  251.7); 


(e)  Requesting  reimbursement  of 
expenses  incurred  when  MMS  inspects 
your  exploration  activity  (30  CFR 
251.8(a)); 

(f)  Requesting  modifications  to  and 
reporting  progress  of  activities 
conducted  under  a  permit  (30  CFR 
251.8(c)): 

(g)  Notifying  MMS  to  relinquish  a 
permit  (30  CFR  251.9(c)(2)); 

(h)  Acoirate  and  complete 
information  on  G&G  data  and 
information  and  subsequent  analyses 
and  interpretations  (30  CFR  251.11  and 
251.12);  and 

(i)  Requesting  reimbursement  for  costs 
of: 

(1)  Reproducing  the  data  and 
information  MMS  selects;  and 

(2)'Processing,  or  reprocessing  certain 
geophysical  information  (30  CFR 
251.13). 

MMS  needs  and  uses  the  infonnation 
-  to  ensure  there  is  no  environmental 
degradation,  personal  harm,  damage  to 
historical  or  archaeological  sites,  or 
interference  with  other  uses;  to  analyze 
and  evaluate  preliminary  or  planned 
drilling  activities;  to  monitor  progress 
and  activities  in  the  OCS;  to  acquire 
geological  and  geophysical  data  and 
information  collected  under  a  Federal 
permit  offshore;  and  to  determine 
eligibility  for  reimbursement  from  the 
government  for  certain  costs. 

Respondents  represent  the  oil,  gas, 
and  sulphur  industry  or  academic 
institutions  conducting  G&G  exploration 
or  scientific  research  on  the  Federal 
OCS.  The  frequency  of  response  is  on 
occasion,  with  the  exception  of  the 
status  reports.  The  fivquency  of  those 
will  be  specified  in  the  G&G  permit. 

The  estimated  annual  reporting 
burden  is  10,604  hours — an  average  of 
7.7  hours  per  response.  Based  on  $35 
per  hour,  the  burden  hour  cost  to 
respondents  is  estimated  to  be  $371,140. 
The  estimate  of  other  annual  costs  to 
respondents  is  imknown. 

MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  final  rule.  All  comments 
will  become  a  matter  of  public  record. 

1.  MMS  sp>ecifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
infonnation  collection  burden  on  those 


who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technolMy? 

2.  In  addition,  the  Paperwork 
Reduction  Act  of  1995  requires  agencies 
to  estimate  the  total  annual  cost  burden 
to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
information.  MMS  needs  your 
comments  on  this  item.  Your  response 
should  spUt  the  cost  estimate  into  two 
components: 

(aj  Total  capital  and  startup  cost 
•-"component  and 

(bj  Annual  operation,  maintenance, 
and  purchase  of  services  component. 

Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discoimt  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1, 1995;  to 
comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  you  are  not 
required  to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currenUy  valid  OMB  control  number. 

Takings  Implication  Assessment 

The  proposed  rule  does  not  represent 
a  Government  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  A  new 
requirement  in  the  rule  is  a  notice  for 
scientific  research  in  the  OCS.  Since 
MMS  is  not  requiring  the  researcher  to 
submit  data  and  information  or  analyses 
resulting  from  the  research  activity, 
there  is  no  direct  or  indirect  taking. 

The  proposed  rule  also  clarifies  the 
terms  "transfer"  and  "third  party." 
When  a  permittee  transfers  data  and 
information  to  a  third  party,  there  is  a 
transfer  of  the  obligation  to  provide 
access  to  MMS  as  well.  Further,  the 
recipient  of  the  data  and  information  is 
subject  to  the  same  penalty  provisions 
as  the  original  permittee — if  a  third 
party  fails  to  provide  access.  These 
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clarifications  better  define  existing 
requirements  and  add  no  new 
requirements. 

Other  changes  are  not  substantive  or 
were  made  to  put  the  regulation  into 
plain  English.  Thus,  a  Takings 
Implication  Assessment  need  not  be 
prepared  pursuant  to  E.0. 12630, 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights." 

Unfunded  Mandates  Reform  Act  of  1995 

The  DOI  has  determined  and  certifies 
according  to  the  Unfimded  Mandates 
Reform  Act.  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  tribal,  and  State  governments,  or 
the  private  sector. 

E.O.  12988 

The  DOI  has  certified  to  OMB  that  the 
rule  meets  the  applicable  reform 
standards  provided  in  sections  3  (a)  and 
3  {b)(2)  of  E.O.  12988,  "Civil  Justice 
Reform." 

National  Environmental  Policy  Act 

The  DOI  has  also  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  himian  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information,  Oil  and  gas  exploration, 
Pubhc  lands-mineral  resources, 
Reporting  and  recordkeeping 
requirements,  Research. 

Dated:  January  23. 1997. 

Bob  Amutrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  30  CFR  Part  251  is  proposed 
to  be  revised  to  read  as  follows: 

PART  251— GEOLOGICAL  AND 
GEOPHYSICAL  (G&G)  EXPLORATIONS 
OF  THE  OUTER  CONTINENTAL  SHELF 
(OCS) 

251.1  Definitions. 

251.2  Purpose  of  this  part. 

251.3  Authority  and  applicability  of  this 
part. 

251.4  Types  of  C&G  activities  that  require 
permits  or  notices. 

251.5  Applying  for  permits  or  filing  notices. 

251.6  Obligations  and  rights  under  a  permit 
or  a  notice. 

251.7  Test  drilling  activities  under  a  permit. 

251.8  Inspection  and  reporting 
requirements  for  activities  under  a 
pennit. 


251.9  Temporarily  stopping,  canceling,  or 
relinquishing  activities  approved  under  a 
permit. 

251.10  Penahies  and  appeals. 

251.11  Inspection,  selection,  and 
submission  of  geological  data  and 
information  collected  under  a  permit. 

251.12  Inspection,  selection,  and 
submission  of  geophysical  data  and 
information  collected  under  a  permit. 

251.13  Reimbursement  for  the  cost  of 
reproducing  data  and  information  and 
certain  processing  cost. 

251.14  Protecting  and  disclosing  data  and 
information  submitted  to  MMS  under  a 
permit. 

251.15  Authority  for  information  collection. 
Authority:  43  U.S.C.  1331  et  seq. 

§251.1    Definitions. 

Terms  used  in  this  part  have  the 
following  meaning: 

Act  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.). 

Analyzed  geological  information 
means  data  collected  imder  a  permit  or 
a  lease  that  have  been  analyzed. 
Analysis  may  include  but  is  not  limited 
to  identification  of  lithologic  and  fossil 
content,  core  analyses,  laboratory 
analyses  of  physical  and  chiemical 
properties,  well  logs  or  charts,  results 
from  formation  fiuid  tests,  and 
descriptions  of  hydrocarbon 
occurrences  or  hazardous  conditions. 

Archaeological  resources  means  any 
material  remains  of  human  life  or 
activities  that  are  at  least  50  years  of  age 
and  of  archaeological  interest. 

Coastal  environment  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
that  interactively  determine  the 
productivity,  state,  condition,  and 
quality  of  the  terrestrial  ecosystem  from 
the  shoreline  inward  to  the  boundaries 
of  the  coastal  zone. 

Coastal  Zone  means  the  coastal 
waters  (including  the  lands  therein  and 
thereunder)  and  the  adjacent  shorelands 
(including  the  waters  therein  and 
thereunder),  strongly  influenced  by  each 
other  and  in  proximity  to  the  shorelines 
of  the  several  coastal  States  and  extends 
seaward  to  the  outer  limit  of  the  U.S. 
territorial  sea.  Section  305(b)(1)  of  the 
Coastal  Zone  Management  Act  identifies 
the  inward  boundaries  of  several  coastal 
States. 

Coastal  Zone  Management  Act  means 
the  Coastal  2^ne  Management  Act  of 
1972,  as  amended  (16  U.S.C.  1451  et 
sea.]. 

Lktta  means  facts,  statistics, 
measurements,  or  samples  that  have  not 
been  analyzed,  processed,  or 
interpreted. 

Deep  stratigraphic  test  means  drilling 
that  involves  the  penetration  info  the 
sea  bottom  of  more  than  500  feet  (152 
meters). 


Director  means  the  Director  of  the 
Minerals  Management  Service,  U.S. 
Department  of  the  Interior,  or  a 
subordinate  authorized  to  act  on  the 
Director's  behalf. 

Exploration  means  the  commercial 
search  for  oil,  gas,  and  sulphur. 
Activities  classified  as  exploration 
include  but  are  not  limited  to: 

(1)  Geological  and  geophysical 
surveys  where  magnetic,  gravity, 
seismic  reflection,  seismic  refraction, 
gas  sniffers,  coring,  or  other  systems  are 
used  to  detect  or  imply  the  presence  of 
oil,  gas,  or  sulphur;  and 

(2)  Any  drilling,  whether  on  or  off  a 
geological  structure. 

Geological  exploration  means 
exploration  that  utiUzes  geological  and 
geochemical  techniques  (e.g.,  coring  and 
test  drilling,  well  logging,  and  bottom 
sampling)  to  produce  data  and 
information  on  oil,  gas,  and  sulphur 
resources  in  support  of  possible 
exploration  and  development  activities. 
The  term  does  not  include  geological 
scientific  research. 

Geological  and  geophysical  scientific 
research  means  any  oil,  gas,  or  sulphur 
related  investigation  conducted  in  the 
OCS  for  scientific  and/or  research 
purposes.  Geological,  geophysical,  and 
geochemical  data  and  information 
gathered  and  analyzed  are  made 
available  to  the  public  for  inspection 
and  reproduction  at  the  earliest  possible 
time.  The  term  does  not  include 
commercial  geological  or  geophysical 
exploration. 

Geophysical  exploration  means 
exploration  that  utilizes  geophysical 
techniques  (e.g.,  gravity,  magnetic,  or 
seismic)  to  produce  data  and 
information  on  oil,  gas,  and  sulphur 
resources  in  suppori  of  possible 
exploration  and  development  activities. 
The  term  does  not  include  geophysical 
scientific  research. 

Governor  means  the  Governor  of  a 
State  or  the  person  or  entity  lawfully 
designated  to  exercise  the  powers 
granted  to  a  Governor  piusuant  to  the 
Act. 

Human  environment  means  the 
physical,  social,  and  economic 
components,  conditions,  and  factors. 
These  factors  interactively  determine 
the  quality  of  life  of  those  affected, 
directly  or  indirectly,  by  OCS  activities. 
.    Hydrocarbon  occurrence  means  the 
direct  or  indirect  detection  during 
drilling  operations  of  any  liquid  or 
gaseous  hydrocarbons  by  examination  of 
well  cuttings,  cores,  gas  detector 
readings,  formation  fluid  tests,  wireline 
logs,  or  by  any  other  means.  The  term 
does  not  include  background  gas,  minor 
accumulations  of  gas,  or  heavy  oil 
residues  on  cuttings  and  cores. 


6154 


Federal  Register  /  Vol.  62,  No.  28  /  Tuesday.  February  11,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62.  No.  28  /  Tuesday,  February  11,  1997  /  Proposed  Rules  6153 


Information  means  geological  and 
geophysical  data  that  have  been 
analyzed,  processed,  or  interpreted. 

Interpreted  geological  information 
means  knowledge,  often  in  the  form  of 
schematic  cross  sections,  3-dimensional 
representations,  and  maps,  developed 
by  determining  the  geological 
significance  of  geological  data  and 
analyzed  geologic  information. 

Interpreted  geophysical  information 
means  knowledge,  often  in  the  form  of 
seismic  cross  sections,  3-dimensional 
representations,  and  maps,  developed 
by  determining  the  geological 
significance  of  geophysical  data  and 
processed  geophysical  information. 

Lease  means: 

(1)  Any  form  of  authorization  which 
is  issued  under  section  8  or  maintained 
under  section  6  of  the  Act  and  which 
authorizes  exploration  for,  and/or 
development  and  production  of, 
minerals;  or 

(2)  The  area  covered  by  such 
authorization,  whichever  is  required  by 
the  context. 

Lessee  has  the  same  meaning  as 
provided  in  30  CFR  250.2. 

Marine  environment  means  the 
physical,  atmospheric,  and  biological 
components,  conditions,  and  factors 
that  interactively  determine  the  quality 
of  the  marine  ecosystem  in  the  coastal 
zone  and  in  the  OCS. 

Minerals  means  oil,  gas,  sulphur, 
geopressured-geothermal  and  associated 
resources,  and  all  other  minerals  which 
are  authorized  by  an  Act  of  Congress  to 
be  produced  from  "public  lands"  as 
defined  in  section  103  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (43  U.S.C.  1702). 

Notice  means  a  written  statement  of 
intent  to  conduct  geological  or 
geophysical  scientific  research  related  to 
oil,  gas,  and  sulphur  in  the  OCS  other 
than  under  a  permit. 

Oil,  gas,  and  sulphur  means  oil,  gas, 
sulphur,  geopressured-geothermal,  and 
associated  resoiuces. 

Outer  Continental  Shelf  (OCS)  means 
all  submerged  lands  lying  seaward  and 
outside  the  area  of  lands  beneath 
navigable  waters  as  defined  in  section  2 
of  the  Submerged  Lands  Act  (43  U.S.C. 
1301),  and  of  which  the  subsoil  and 
seabed  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction  and 
control. 

Permit  means  the  contract  or 
agreement,  other  than  a  lease,  issued 
pursuant  to  this  part,  under  which  a 
person  acquires  the  right  to  conduct  in 
the  OCS: 

(1)  Geological  exploration  for  mineral 
resources; 

(2)  Geophysical  exploration  for 
mineral  resources; 


(3)  Geological  scientific  research;  or 

(4)  Geophysical  scientific  research  in 
accordance  with  appropriate  statutes, 
regulations,  and  stipulations. 

Permittee  meeuis  the  person 
authorized  by  a  permit  issued  pursuant 
to  this  part  to  conduct  activities  in  the 
OCS. 

Person  means  a  citizen  or  national  of 
the  United  States;  an  alien  lawfully 
admitted  for  permanent  residence  in  the 
United  States  as  defined  in  section  8 
U.S.C.  1101(a)(20);  a  private,  pubUc,  or 
municipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof;  and 
associations  of  such  citi2»ns,  nationals, 
resident  aliens,  or  private,  public,  or 
municipal  corporations.  States,  or 
politick  subdivisions  of  States  or 
anyone  operating  in  a  manner  provided 
for  by  treaty  or  other  applicable 
international  agreements.  The  term  does 
not  include  Federal  agencies. 

Processed  geological  or  geophysical 
information  means  data  collected  under 
a  permit  and  later  processed  or 
reprocessed.  Processing  involves 
changing  the  form  of  data  so  as  to 
facilitate  interpretation.  Processing 
operations  may  include,  but  are  not 
limited  to,  applying  corrections  for 
known  perivubing  causes,  rearranging  or 
filtering  data,  and  combining  or 
transforming  data  elements. 
Reprocessing  is  the  additional 
processing  other  than  ordinary 
processing  used  in  the  general  course  of 
evaluation.  Reprocessing  operations 
may  include  varying  identified 
parameters  for  the  detailed  study  of  a 
specific  problem  area. 

Secretary  means  the  Secretary  of  the 
Interior  or  a  subordinate  authorized  to 
act  on  the  Secretary's  behalf. 

Shallow  test  drilling  means  drilling 
into  the  sea  bottom  to  depths  less  than 
those  specified  in  the  definition  of  a 
deep  stratigraphic  test. 

Third  Party  means  any  person  other 
than  a  representative  of  the  United 
States  or  the  permittee,  including  all 
persons  to  whom  the  permittee  sold, 
licensed,  traded,  or  otherwise 
transferred  data  or  information  acquired 
under  a  permit. 

Violation  means  a  failure  to  comply 
with  any  provision  of  the  Act,  or  a 
provision  of  a  regulation  or  order  issued 
imder  the  Act,  or  any  provision  of  a 
lease,  ficense,  or  permit  issued  under 
the  Act. 

You  means  a  person  who  inquires 
about  or  obtains  a  permit  or  files  a 
notice  to  conduct  geological  or 
geophysical  exploration  or  scientific 
research  related  to  oil,  gas,  and  sulphiur 
in  the  OCS. 


§251.2    PurpoMofthitpan 

(a)  To  allow  you  to  conduct  G&G 
activities  in  the  OCS  related  to  oil,  gas. 
and  sulphur  on  un  leased  lands  or  on 
lands  imder  lease  to  a  third  party. 

(b)  To  ensure  that  you  carry  out  G&G 
activities  in  a  safe  and  environmentally 
sound  manner  so  as  to  prevent  harm  or 
damage  to,  or  waste  of,  any  natural 
resources  (including  any  mineral 
deposit  in  areas  leased  or  not  leased), 
any  life  (including  fish  and  other 
aquatic  life),  property,  or  the  marine, 
coastal,  or  human  environment. 

(c)  To  inform  you  of  your  legal  and 
contractual  obligations. 

S2514    Authority  and  applicability  of  thia 
part 

MMS  authorizes  you  to  conduct 
exploration  or  scientific  research 
activities  under  this  part  in  accordance 
with  the  Act,  the  regulations  in  this 
part,  orders  of  the  Director/Regional 
Director,  and  other  applicable  statutes, 
regulations,  and  amendments. 

(a)  This  part  does  not  apply  to  G&G 
exploration  conducted  by  or  on  behalf 
of  the  lessee  on  a  lease  in  the  OCS.  Refer 
to  30  CFR  part  250  if  you  plan  to 
conduct  G&G  activities  related  to  oil, 
gas,  or  sulphur  under  terms  of  a  lease. 

(b)  Federal  agencies  are  exempt  fit)m 
the  regulations  in  this  part. 

(c)  G&G  exploration  or  G&G  scientific 
research  related  to  minerals  other  than 
oil,  gas,  and  sulphur  is  covered  by 
regulations  at  30  CFR  part  280. 

S251.4    Typas  of  GAG  acttvttlaa  that 
raquirB  parmlts  or  noticaa. 

(a)  Exploration.  You  must  have  an 
MMS-approved  permit  to  conduct  G&G 
exploration,  including  deep 
stratigraphic  tests,  for  oil,  gas,  or 
sulphur  resources.  If  you  conduct  both 
geological  and  geophysical  exploration, 
you  must  have  a  separate  permit  for 
each. 

(b)  Scientific  research.  You  may  only 
conduct  G&G  scientific  research  related 
to  oil.  gas,  and  sulphur  in  the  OCS  after 
you  obtain  an  MMS-approved  permit  or 
file  a  notice. 

(1)  Permit.  You  must  obtain  a  permit 
if  the  research  activities  you  propose  to 
conduct  involve: 

(i)  Using  solid  or  Uquid  explosives:  or 
(li)  Drilling  a  deep  stratigraphic  test. 

(2)  Notice.  Any  other  G&G  scientific 
research  that  you  conduct  related  to  oil, 
gas,  and  sulphiu-  in  the  OCS  requires 
you  to  file  a  notice  with  the  Regional 
Director  at  least  30  days  before  you 
begin.  If  circumstances  preclude  a  30- 
day  notice,  you  must  provide  oral  notice 
and  foUovmp  in  writing.  You  must  also 
notify  MMS  in  writing  when  you 
conclude  your  work. 
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f  2S1 .5    Applying  for  pannlts  or  filing 


(a)  Permits.  You  must  submit  tbe 
original  and  three  copies  of  the  MMS 
permit  application  form  (Form  MMS- 
327).  The  form  includes  names  of 
persons,  type,  location,  purpose,  and 
dates  of  activity,  and  environmental  and 
other  information. 

(b)  Disapproval  of  permit  application. 
If  MMS  disapproves  your  application 
for  a  permit,  the  Regional  Director  will 
state  the  reasons  for  the  denial  and  will 
advise  you  of  the  changes  needed  to 
obtain  approval. 

(c)  Notices.  You  must  sign  and  date  a 
notice  and  state: 

(1)  The  name(s)  of  the  person(s)  who 
will  conduct  the  proposed  research; 

(2)  Ilie  name  of  any  other  person{s) 
participating  in  the  proposed  research, 
including  the  sponsor; 

(3)  The  type  of  research  and  a  brief 
description  of  how  you  will  conduct  it; 

(4)  The  location  in  the  OCS,  indicated 
on  a  map,  plat,  or  chart,  where  you  will 
conduct  research; 

(5)  The  proposed  dates  you  project  for 
your  research  activity  to  start  and  end; 

(6)  The  name,  registry  number, 
registered  owner,  and  port  of  registry  of 
vessels  used  in  the  operation; 

(7)  The  earliest  time  you  expect  to 
make  the  data  and  information  resulting 
from  your  research  activity  available  to 
the  public; 

(8)  Your  plan  of  how  you  will  make 
the  data  and  information  you  collected 
available  to  the  public; 

(9)  That  you  and  others  involved  will 
not  sell  or  withhold  for  exclusive  use 
the  data  and  information  resulting  from 
your  research;  and 

(10)  At  your  option,  you  may  submit 
(as  a  substitute  for  the  material  required 
in  paragraphs  (c)(7),  (c)(8),  and  (c)(9)  of 
this  section)  the  nonexclusive  use 
agreement  for  scientific  research 
attachment  to  Form  327. 

(d)  Filing  locations.  You  must  apply 
for  a  permit  or  file  a  notice  at  one  of  the 
following  locations: 

(1)  For  the  OCS  off  the  State  of 
Alaska — the  Regional  Supervisor  for 
Resource  Evaluation,  Minerals 
Management  Service.  Alaska  OCS 
Region,  949  East  36th  Avenue, 
AiuJiorage,  Alaska  99508-4302. 

(2)  For  the  OCS  off  the  Atlantic  Coast 
and  in  the  Gulf  of  Mexico— the  Regional 
Supervisor  for  Resoiut:e  Evaluation, 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  1201  Ehnwood 
Paik  Boulevard,  New  Orleans.  Louisiana 
70123-2394. 

(3)  For  the  OCS  off  the  coast  of  the 
States  of  California,  Oregon, 
Washington,  or  Hawaii—the  Regional 
Supervisor  for  Resource  Evaluation, 


Minerals  Management  Service.  Pacific 
OCS  Region,  770  Paseo  Camarillo, 
Camarillo,  CaUfomia  93010-6064. 

S  251 .6    Obligations  and  rights  under  a 
permit  or  a  notice. 

While  conducting  G&G  exploration  or 
scientific  research  activities  under  an 
MMS  permit  or  notice: 

(a)  You  must  not: 

(1)  Interfere  with  or  endanger 
operations  under  any  lease,  or  right-of- 
way,  or  permit  issued  or  maintained 
under  the  Act; 

(2)  Cause  harm  or  damage  to  life 
(including  fish  and  other  aquatic  Ufe)  or 
to  the  marine,  coastal,  or  human 
environment; 

(3)  Cause  harm  or  damage  to  property 
or  to  any  mineral  (in  areas  leased  or  not 
leased); 

(4)  Cause  pollution; 

(5)  EHsturb  archaeological  resoiuces; 

(6)  Create  hazardous  or  unsafe 
conditions;  or 

(7)  Interfere  with  or  cause  harm  to 
other  uses  of  the  area. 

(b)  You  must  immediately  report  to 
the  Regional  Director  if  you: 

(1)  Detect  hydrocarbon  occurrences; 

(2)  Detect  environmental  hazards 
which  imminently  threaten  life  and 
property;  or 

(3)  Adversely  affiect  the  environment, 
aquatic  life,  archaeological  resources,  or 
other  uses  of  the  area  where  you  are 
conducting  exploration  or  scientific 
research  activities. 

(c)  You  must  also  consult  and 
coordinate  your  G&G  activities  with 
other  users  of  the  area,  such  as  the 
fishing,  marine  transportation,  oil  and 
gas,  and  geophysical  survey  industries, 
U.S.  Navy,  Coast  Guard,  etc. 

(d)  You  must  use  the  best  available 
and  safest  technologies  that  the  Regional 
Director  determines  to  be  economically 
feasible. 

(e)  You  may  not  claim  any  oil.  gas. 
sulphur,  or  other  minerals  you  discover 
while  conducting  operations  under  la 
permit  or  notice. 

f2S1.7   Test  drilling  activities  under  a 

■1  ■■—■It 
permiL 

(a)  Shallow  test  drilling.  Before  you 
begin  shallow  test  drilling  under  a 
permit,  the  Regional  Director  may 
require  you  to: 

(1)  Gather  and  submit  seismic, 
bathymetric,  sidescan  sonar, 
magnetometer,  or  other  geophysical  data 
and  information  to  determine  shallow 
structural  detail  across  and  in  the 
vicinity  of  the  proposed  test. 

(2)  Submit  information  for  coastal 
zone  consistency  certification  according 
to  paragraphs  (b)(3)  and  (b)(4)  of  this 
section  and  for  protecting  archaeological 


resources  according  to  paragraph  (b)(5) 
of  this  section. 

(3)  Allow  all  interested  parties  the 
opportiuiity  to  participate  in  the 
shallow  test  according  to  paragraph  (c) 
of  this  section  and  meet  bonding 
requirements  according  to  paragraph  (d) 
of  this  section. 

(b)  Deep  stratigraphic  tests.  You  must 
submit  to  the  Regional  Director  at  the 
address  given  in  §  251.5.  a  drilling  plan, 
an  enviromnental  report,  and  an 
application  for  permit  to  drill  as 
follows: 

(1)  Drilling  plan.  The  drilling  plan 
must  include: 

(i)  The  proposed  type,  sequence,  and 
timetable  of  drilling  activities; 

(ii)  A  description  of  your  drilling  rig, 
indicating  the  important  features  with 
special  attention  to  safety,  pollution 
prevention,  oil-spill  containment  and 
cleanup  plans,  and  onshore  disposal 
procedures; 

(iii)  The  location  of  each  deep 
stratigraphic  test  you  will  conduct, 
including  the  location  of  the  surface  and 
projected  bottomhole  of  the  borehole; 

(iv)  The  types  of  geophysical  survey 
instruments  you  will  use  before  and 
during  drilling; 

(v)  Seismic,  bathymetric,  sidescan 
sonar,  magnetometer,  or  other 
geophysical  data  and  information 
sufficient  to  evaluate  seafloor 
^characteristics,  shallow  geologic 
hazards,  and  structural  detail  across  and 
in  the  vicinity  of  the  proposed  test  to 
the  total  depth  of  the  proposed  test  well; 
and 

(vi)  Other  relevant  data  and 
information  that  the  Regional  Director 
requires. 

(2)  Environmental  report.  The 
environmental  report  must  include  all 
of  the  following  material: 

(i)  A  summary  with  data  and 
information  available  at  the  time  you 
submitted  the  related  drilling  plan. 
MMS  will  consider  site-specific  data 
and  information  developed  since  the 
most  recent  environmental  impact 
statement  or  other  environmental 
impact  analysis  in  the  immediate  area. 
The  summary  must  meet  the  following 
requirements: 

(A)  You  must  concentrate  on  the 
issues  specific  to  the  site(s)  of  drilling 
activity.  However,  you  only  need  to 
siunmarize  data  and  information 
discussed  in  any  environmental  reports, 
analyses,  or  impact  statements  prepared 
for  the  geographic  area  of  the  drilling 
activity. 

(B)  You  must  list  referenced  material. 
Include  brief  descriptions  and  a 
statement  of  where  the  material  is 
available  for  inspection. 
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(C)  You  must  refer  only  to  data  that 
'  are  available  to  MMS. 

(ii)  Details  about  your  project  such  as: 

(A)  A  list  and  description  of  new  or 
unusual  technologies; 

(B)  The  location  of  travel  routes  for 
supplies  and  personnel; 

fc)  The  kinds  and  approximate  levels 
of  energy  sources; 

(D)  The  environmental  monitoring 
systems;  and 

(E)  Suitable  maps  and  diagrams 
showing  details  of  the  proposed  project 
layout. 

(iii)  A  description  of  the  existing 
environment.  For  this  section,  you  must 
include  the  following  information  on 
the  area: 

(A)  Geology; 

(B)  Physical  oceanography; 

(C)  Other  uses  of  the  area; 

(D)  Flora  and  fauna; 

(E)  Existing  environmental  monitoring 
systems;  and 

(F)  Other  unusual  or  imique 
characteristics  that  may  affect  or  be 
affected  by  the  drilling  activities. 

(iv)  A  description  of  the  probable 
impacts  of  the  proposed  action  on  the 
environment  and  the  measures  you 
propose  for  mitigating  these  impacts. 

(v)  A  description  of  any  unavoidable 
or  irreversible  adverse  effects  on  the 
environment  that  could  occur. 

(vi)  Other  relevant  data  that  the 
Regional  Director  requires. 

(3)  Copies  for  coastal  States.  You 
must  submit  copies  of  the  drilling  plan 
and  environmental  report  to  the 
Regional  Director  for  transmittal  to  the 
Governor  of  each  affected  coastal  State 
and  the  coastal  zone  management 
agency  of  each  affected  coastal  State  that 
has  an  approved  program  under  the 
Goastal  Zone  Management  Act.  (The 
Regional  Director  will  make  the  drilling 
plan  and  environmental  report  available 
to  appropriate  Federal  agencies  and  the 
public  according  to  DOI  policies  and 
procediues.) 

(4)  State  concurrence.  When  required 
under  an  approved  coastal  zone 
management  program  of  an  affected 
State,  your  proposed  activities  must 
receive  State  concurrence  before  the 
Regional  Director  can  approve  the 
activities. 

(5)  Protecting  archaeological 
resources.  The  Regional  Director  may 
require  you  to  conduct  and  submit 
studies  that  determine  whether  any 
archaeological  resources  exist  in  the 
area  that  &e  drilling  may  affect. 

(i)  You  must  include  a  description  of 
any  archaeological  resources  you  detect. 

(ii)  You  must  not  take  any  action  that 
could  disturb  the  archaeological 
resources. 

(iii)  If  you  discover  any  archaeological 
resource  after  you  submit  the  study 


results  (i.e.,  during  site  preparation  or 
drilling),  you  must  immediately  halt 
operations  within  the  area  of  discovery, 
and  you  must  report  the  discovery  to  the 
Regional  Director. 

uv)  If  investigations  determine  that 
the  resource  is  significant,  the  Regional 
Director  will  inform  you  how  to  protect 
it.  You  must  make  every  reasonable 
effort  to  protect  the  archaeological 
resource  from  damage  until  the  Regional 
Director  has  given  you  further  directions 
for  preserving  it. 

(6)  Application  for  permit  to  drill 
(APD).  Before  commencing  deep 
stratigraphic  test  drilling  activities 
imder  an  approved  drilling  plan,  you 
must  submit  an  APD  and  receive 
approval.  You  must  comply  with  all 
regulations  relating  to  drilling 
operations  in  30  CFR  part  250. 

(7)  Revising  an  approved  drilling 
plan.  Before  you  revise  an  approved 
drilling  plan,  you  must  obtain  the 
Regional  Director's  approval. 

(8)  After  drilling.  When  you  complete 
the  test  activities,  you  must 
permanently  plug  and  abandon  the 
borehole  of  all  deep  stratigraphic  tests 
in  compliance  with  30  CFR  part  250.  If 
the  tract  on  which  you  conducted  a 
deep  stratigraphic  test  is  leased  to 
another  party  for  exploration  and 
development,  and  if  the  lessee  has  not 
disturbed  the  borehole,  MMS  will  hold 
you  and  not  the  lessee  responsible  for 
problems  associated  with  the  test  hole. 

(9)  Deadline  for  completing  a  deep 
stratigraphic  test.  K  your  deep 
stratigraphic  test  well  is  within  50 
geographic  miles  of  a  tract  that  MMS 
has  identified  for  a  futiue  lease  sale,  as 
listed  on  the  currently  approved  OCS 
leasing  schedule,  you  must  complete  all 
drilling  activities  and  submit  the  ddta 
and  information  to  the  Regional  Director 
at  least  60  days  before  the  first  day  of 
the  month  in  which  MMS  schedules  the 
lease  sale.  However,  the  Regional 
Director  may  extend  your  permit 
duration  to  allow  you  to  complete 
drilling  activities  and  submit  data  and 
information  if  the  extension  is  in  the 
national  interest. 

(c)  Group  participation  in  test  drilling. 
MMS  encourages  group  participation  for 
deep  stratigraphic  tests. 

(1)  Purpose  of  group  participation. 
The  piurpose  is  to  minimize  duplicative 
G&G  activities  involving  drilUng  into 
the  seabed  of  the  OCS. 

(2)  Providing  opportunity  for 
participation  in  a  deep  stratigraphic 
test.  When  you  propose  to  drill  a  deep 
stratigraphic  test,  you  must  give  all 
interested  persons  an  opportimity  to 
participate  in  the  test  drilling  through  a 
signed  agreement  on  a  cost-sharing 
basis.  You  may  include  a  penalty  for 


late  participation  of  not  more  than  100 
percent  of  the  cost  to  each  original 
participant  in  addition  to  the  original 
share  cost. 

(i)  The  participants  must  assess  and 
distribute  penalties  in  accordance  with 
the  terms  of  the  agreement. 

(ii)  For  a  significant  hydrocarbon 
occurrence  that  the  Regional  Director 
announces  to  the  public,  the  penalty  for 
subsequent  late  participants  may  be 
raised  to  not  more  than  300  percent  of 
the  cost  of  each  original  participant  in 
addition  to  the  original  share  cost. 

(3)  Providing  opportunity  for 
participation  in  a  shallow  test  drilling 
project.  When  you  apply  to  conduct 
shallow  test  drilling  activities,  you 
must,  if  ordered  by  the  Regional 
Director  or  required  by  the  permit,  give 
all  interested  persons  an  opportunity  to 
participate  in  the  test  activity  on  a  cost- 
sharing  basis.  You  may  include  a 
penalty  provision  for  late  participation  ' 
of  not  more  than  50  percent  of  the  cost 
to  each  original  participant  in  addition 
to  the  original  share  cost. 

(4)  Procedures  for  group  participation 
in  drilling  activities.  You  must: 

(i)  Publish  a  summary  statement  that 
describes  the  approved  activity  in  a 
relevant  trade  publication; 

(ii)  Forward  a  copy  of  the  published 
statement  to  the  Regional  Director; 

(iii)  Allow  at  least  30  days  from  the 
summary  statement  publication  date  for 
other  persons  to  join  as  original 
participants; 

(iv)  Compute  the  estimated  cost  by 
dividing  the  estimated  total  cost  of  the  ' 
program  by  the  number  of  original 
participants;  and 

(v)  Furnish  the  Regional  Director  with 
a  complete  list  of  all  participants  before 
starting  operations  or  at  the  end  of  the 
advertising  period  if  you  begin 
operations  before  the  advertising  period 
is  over.  Forward  the  names  of  all  late 
participants  to  the  Regional  Director. 

(5)  Changes  to  the  original  application 
for  test  drilling.  If  you  propose  changes 
to  the  original  application  and  the 
Regional  Director  determines  that  the 
changes  are  significant,  the  Regional 
Director  will  require  you  to  publish  the 
changes  for  an  additional  30  days  to 
give  other  persons  a  chance  to  join  as 
original  participants. 

(d)  Bonding  requirements.  You  must 
submit  a  bond  under  this  part  before 
you  may  start  a  deep  stratigraphic  test. 
You  must  submit  a  bond  for  shallow 
drilling  if  the  Regional  Director  so 
requires. 

(1 )  Before  MMS  authorizes  the 
drilling  of  a  deep  stratigraphic  test,  you 
must  furnish  to  MMS: 

(i)  A  corporate  surety  bond  in  the 
amount  specified  at  30  CFR  256.61(a)(1) 
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conditioned  on  compliance  with  the 
tenns  of  the  permit. 

(ii)  An  areawide  bond  in  the  amount 
specified  at  30  CFR  256.61(a)(2) 
conditioned  on  compliance  with  the 
terms  of  the  pennit  issued  to  you. 

(2)  If  the  Regional  Director  requires  a 
bond  for  shallow  drilling,  you  must 
furnish  the  appropriate  bond. 

(3)  Any  bond  you  furnish  or  maintain 
under  this  section  must  be  on  a  form 
that  the  Regional  Director  has  approved 
or  prescribed. 

(4)  The  Regional  Director  may  require 
additional  security  in  the  form  of  a 
supplemental  bond  or  bonds  or  increase 
the  coverage  of  an  existing  surety  bond 
when  the  Regional  Director  deems  that 
additional  security  is  necessary. 

f  2S1 .8    Inspection  and  raporting 
raqulramants  for  actfvttias  undar  a  parmH. 

(a)  Inspection  of  permit  activities.  You 
must  allow  MMS  representatives  to 
inspect  yoiu'  exploration  or  scientific 
research  activities  under  a  permit.  They 
will  determine  whether  operations  are 
adversely  affecting  the  enviroiunent, 
aquatic  life,  archaeological  resources,  or 
other  uses  of  the  area.  MMS  will 
reimburse  you  for  food,  quarters,  and 
transportation  that  you  provide  for 
MMS  representatives  if  you  send  in 
your  reimbursement  request  within  90 
days  of  the  inspection. 

(b)  Approval  for  modifications.  Before 
you  begin  modified  operations,  you 
must  submit  a  written  request 
describing  the  modifications  and  receive 
the  Regional  Director's  oral  or  written 
approval. 

(c)  Reports.  (1)  You  must  submit 
status  reports  on  a  schedule  specified  in 
the  permit  and  include  a  daily  log  of 
operations. 

(2)  You  must  submit  a  final  report  of 
exploration  or  scientific  research 
activities  under  a  p)ermit  within  30  days 
after  the  completion  of  activities.  You 
may  combine  the  final  report  with  the 
last  status  report  and  must  include: 

(i)  A  description  of  the  work 
performed. 

(ii)  Charts,  maps,  plats,  and  digital 
navigational  data  in  a  format  specified 
by  the  Regional  Director,  showing  the 
areas  and  blocks  in  which  any 
exploration  or  permitted  scientific 
research  activities  were  conducted. 
Identify  the  lines  of  geophysical 
traverses  and  their  locations  including  a 
reference  sufficient  to  identify  the  data 
produced  during  each  activity. 

(iii)  The  dates  on  which  you 
conducted  the  actual  exploration  or 
scientific  research  activities. 

(iv)  A  summary  of  any: 

(A)  Hydrocarbon  or  sulphur 
occurrences  encountered; 


(B)  Environmental  hazards;  and 

(C)  Adverse  effects  of  the  exploration 
or  scientific  research  activities  on  the 
environment,  aquatic  life, 
archaeological  resources,  or  other  uses 
of  the  area  in  which  the  activities  were 
conducted. 

(v)  Other  descriptions  of  the  activities 
conducted  as  specified  by  the  Regional 
Director. 

§251.9    Temporarily  stopping,  canceling, 
or  relinquishing  activities  approved  undar  a 
permit 

(a)  MMS  may  temporarily  stop 
exploration  or  scientific  research 
activities  under  a  pennit  when  the 
Regional  Director  determines  that: 

(1)  Activities  pose  a  threat  of  serious, 
irreparable,  or  inunediate  harm.  This 
includes  damage  to  life  (including  fish 
and  other  aquatic  life),  property,  any 
mineral  deposit  (in  areas  leased  or  not 
leased),  to  the  marine,  coastal,  or  human 
environment,  or  to  an  archaeological 
resource; 

(2)  You  failed  to  comply  with  any 
applicable  law,  regulation,  order,  or 
provision  of  the  permit.  Tliis  would 
include  MMS's  required  submission  of 
reports  and  well  records  or  logs  within 
the  time  specified;  or 

(3)  Stopping  the  activities  is  in  the 
interest  of  national  seciuity  or  defense. 

(b)  Procedures  to  temporarily  stop 
activities.  (1)  The  Regional  Director  will 
notify  you  either  orally  or  in  writing. 
MMS  will  confirm  an  oral  notification 
in  writing  and  deliver  all  written 
notifications  by  coiuier  or  certified  or 
registered  mail.  You  must  halt  all 
activities  under  a  permit  as  soon  as  you 
receive  an  oral  or  written  notification. 

(2)  The  Regional  Director  will  notify 
you  when  you  may  start  your  permit 
activities  again. 

(c)  Procedure  to  cancel  or  relinquish 
a  permit.  The  Regional  Director  may 
cancel,  or  a  permittee  may  relinquish,  a 
permit  at  any  time. 

(1)  If  MMS  cancels  your  permit,  the 
Regional  Director  will  notify  you  by 
certified  or  registered  mail  30  days 
before  the  cancellation  date  and  will 
state  the  reason. 

(2)  You  may  rehnquish  the  permit  by 
notifying  the  Regional  Director  by 
certified  or  registered  mail  30  days  in 
advance. 

(3)  After  MMS  cancels  your  permit  or 
you  relinquish  it,  you  are  still 
responsible  for  proper  abandonment  of 
any  drill  sites  in  accordance  with  the 
requirements  of  §  251.7  (b)(8).  You  must 
also  comply  with  all  other  obligations 
specified  in  this  part  or  in  the  permit. 


$251.10    Penalties  and  appeata. 

(a)  Penalties  for  noncompliance  under 
a  permit  issued  by  MMS.  You  are  subject 
to  the  penalty  provisions  of: 

(1)  Section  24  of  the  Act  (43  U.S.C. 
1350);  and 

(2)  The  procediues  contained  in  30 
CFR  part  250,  subpart  N,  for 
noncompliance  with: 

(i)  Any  provision  of  the  Act; 
(ii)  Any  provision  of  the  pennit;  or 
(iii)  Any  regulation  or  order  issued 
imder  the  Act. 

(b)  Penalties  under  other  laws  and 
regulations.  The  penalties  prescribed  in 
this  section  are  in  addition  to  any  other 
penalty  imposed  by  any  other  law  or 
regulation. 

(c)  Procedures  to  appeal  orders  or 
decisions  MMS  issues.  You  may  appeal 
any  orders  or  decisions  that  MMS  issues 
under  the  regulations  in  this  part  by 
referring  to  30  CFR  part  290.  When  you 
file  an  appeal  with  the  Director,  you 
must  continue  to  follow  all 
requirements  for  compliance  with  an 
order  or  decision  other  than  pa)mient  of 
a  civil  penalty. 

$251.11    Inapection,  aalection,  and 
submission  of  geological  data  and 
Information  collected  under  a  permit 

(a)  Availability  of  geological  data  and 
information  collected  under  a  permit. 
(1)  You  must  notify  the  Regional 
Director  immediately,  in  writing,  after 
you  acquire,  analyze,  process,  or 
interpret  geological  data  and 
information. 

(2)  Within  30  days  of  the  Regional 
EKrector's  request,  you  must  inform 
MMS  in  writing  of  subsequent  analysis, 
processing,  or  interpretation  of 
geologK:al  data  and  information. 

(3)  The  Regional  Director  may,  at 
some  time,  request  that  you  submit  the 
analyzed,  processed,  and  interpreted 
geologic  data  and  information  for 
inspection  and/or  permanent  retention 
by  MMS. 

(b)  Submission  of  geological  data  and 
information  collected  under  a  permit. 
Unless  the  Regional  Director  specifies 
otherwise,  geological  data  and 
information  must  include: 

(1)  An  accurate  and  complete  record 
of  all  geological  (including  geochemical) 
data  and  information  describing  each 
operation  of  analysis,  processing,  and 
interpretation; 

(2)  Paleontological  reports  identifying 
microscopic  fossils  by  depth,  including 
the  reference  datum  to  which 
paleontological  sample  depths  are 
related;  and,  if  the  Regional  Director 
requests,  washed  samples  that  you 
maintain  for  paleontological 
determinations; 

(3)  Copies  of  well  logs  or  charts  in  a 
digital  format,  if  available; 
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(4)  Results  and  data  obtained  from 
formation  fluid  tests; 

(5)  Analyses  of  core  or  bottom 
samples  and/or  a  representative  cut  or 
split  of  the  core  or  bottom  sample; 

(6)  Detailed  descriptions  of  any 
hydrocarbons  or  hazardous  concUtions 
encountered  during  operations, 
including  near'losses  of  well  control, 
abnormal  geopressures,  and  losses  of 
circulation;  and 

(7)  Other  geological  data  and 
information  that  die  Regional  Director 
may  specify. 

(c)  Permit  obligations  when 
transferring  geological  data  and 
information  to  a  third  party.  If  you 
transfer  geological  data  and  information, 
in  any  manner,  such  as  by  sale,  sale  of 
rights,  license  agreement,  or  trade  to  a 
third  party;  or  if  a  third  party  transfers 
data  and  information  to  another  third 
party,  the  recipient  of  the  data  and 
information  assiunes  the  obligations  of  a 
permittee  under  this  section  and  is 
subject  to  the  penalty  provisions  of 
subpart  N  of  part  250. 

(1)  The  party  transferring  the  data  and 
information  must  notify  the  recipient,  in 
writing,  that  accepting  these  obligations 
is  a  condition  of  the  transfer.  The 
recipient  must  accept  those  obligations 
before  the  transfer  of  data  and 
information  can  occur. 

(2)  The  party  transferring  the  data  and 
information  must  notify  the  Regional 
Director  of  the  transfer  of  the  data  and 
information  within  30  days  of  transfer. 

f  251.12  Inspection,  selection,  and 
sutNnlssion  of  geophysical  data  and 
Information  collected  under  a  pennit 

(a)  Availability  of  geophysical  data 
and  information  collected  under  a 
permit.  (1)  You  must  notify  the  Regional 
Director  immediately,  in  writing,  after 
you  initially  acquire,  process,  and 
interpret  any  geophysical  data  and 
information  you  collect  under  a  pennit. 

(2)  Within  30  days  of  a  request  from 
the  Regional  Director,  you  must  inform 
MMS  in  writing  of  the  availabiUty  of 
any  geophysical  data  and  information 
that  you  further  processed  or 
interpreted. 

(b)  Review  and  selection  of 
geophysical  data  and  information 
collected  under  a  permit.  The  Regional 
Director  is  authorized  to  inspect 
geophysical  data  and  information  before 
making  a  final  selection  for  retention. 
MMS  representatives  may  inspect  and 
select  the  data  and  information  on  yoiu 
premises,  or  the  Regional  Director  can 
request  that  you  deliver  data  and 
information  to  the  appropriate  MMS 
regional  office  for  review. 

(1)  You  must  submit  the  geophysical 
data  and  information  within  30  days  of 


receiving  the  request,  unless  the 
Regional  Director  extends  the  delivery 
time. 

(2)  At  any  time  before  final  selection, 
the  Regional  Director  may  return  any  or 
all  geophysical  data  and  information 
following  review.  You  will  be  notified 
in  writing  of  all  or  portions  of  those  data 
the  Regional  Director  decides  to  retain. 

(c)  Submission  of  geophysical  data 
and  information  collected  under  a 
permit.  Unless  the  Regional  Director 
specifies  otherwise,  you  must  include: 

(1)  An  acciuate  and  complete  record 
of  each  geophysical  survey  conducted 
under  the  permit,  including  digital 
navigational  data  and  final  location 
maps; 

(2)  All  seismic  data  developed  under 
a  permit  presented  in  a  format  and  of  a 
quality  suitable  for  processing; 

(3)  Processed  geophysical  information 
derived  bova  seismic  data  with 
extraneous  signals  and  interference 
removed,  presented  in  a  quality  format 
suitable  for  interpretive  evaluation, 
reflecting  state-of-the-art  processing 
techniques;  and 

(4)  dther  geophysical  data,  processed 
geophysical  information,  and 
interpreted  geophysical  information 
including,  but  not  limited  to,  shallow 
and  deep  subbottom  profiles, 
bathymetry,  sidescan  sonar,  gravity  and 
magnetic  surveys,  and  special  studies 
su(Si  as  refraction  and  velocity  surveys. 

(d)  Permit  obligmtions  when 
transferring  geophysical  data  and 
information  to  a  third  party.  If  you 
transfer  geophysical  data,  processed 
geophysical  information,  or  interpreted 
geophysical  information  in  any  manner, 
such  as  by  sale  of  rights,  Ucense 
agreement,  or  trade  to  a  third  party;  or 
if  a  third  party  transfers  the  data  and 
information  to  another  third  party,  the 
recipient  of  the  data  and  information 
assimies  the  obligations  of  a  permittee 
under  this  section  and  is  subject  to  the 
penalty  provisions  of  part  250,  subpart 
N. 

(1)  The  party  that  transfers  the  data 
and  information  must  notify  the 
recipient  of  the  data,  in  writing,  that 
accepting  these  obligations  is  a 
condition  of  the  transfer.  The  recipient 
must  accept  those  obligation.s  before  the 
transfer  of  data  and  information  can 
occur. 

(2)  The  party  that  transfers  the  data 
and  information  must  notify  the 
Director  of  the  transfer  of  the  data  and 
information  within  30  days  of  transfer, 
unless  the  transfer  is  by  means  of  a 
Ucense  agreement. 

(3)  If  the  transfer  is  by  meems  of  a 
license  agreement,  you  or  the  next 
transferor  must  notify  the  Regional 
Director  of  any  transfers  of  data  and 


information  within  30  days  of  a  request . 
by  the  Regional  Director. 

S  251.13    Relmbureementfortheooetsof 
reproducing  dMe  end  hihNinelfcNi  end 
certain  procesBlng  coeL 

(a)  MMS  will  reimburse  you  or  a  third 
party  for  reasonable  costs  of 
reproducing  data  and  information  that 
the  Regional  Director  requests  if: 

(1 )  You  deliver  G&G  data  and 
information  to  MMS  for  the  Regional 
Director  to  review,  or  select  and  retain 
(according  to  $$251.11  or  251.12); 

(2)  MMS  receives  yoxir  request  for 
reimbursement  and  the  Regional 
Director  determines  that  the  requested 
reimbursement  is  proper;  and 

(3)  The  cost  is  at  your  lowest  rate  (or 
a  third  party's)  or  at  the  lowest 
commercial  rate  established  in  the  area, 
whichever  is  less. 

(b)  MMS  will  reimburse  you  or  the 
third  party  for  the  reasonable  costs  of 
processing  geophysical  information 
(which  does  not  include  cost  of  data 
acquisition): 

(1)  If  at  the  request  of  the  Regional 
Director,  you  processed  the  geophysical 
data  or  information  in  a  form  or  manner 
other  than  that  used  in  the  normal 
conduct  of  business;  or 

(2)  If  you  collected  the  information 
under  a  permit  that  MMS  issued  to  you 
before  October  1, 1985,  and  the  Regional 
Director  requests  and  retains  the 
information. 

(c)  When  you  request  reimbursement, 
you  must  identify  reproduction  and 
processing  costs  separately  from 
acquisition  costs. 

(d)  MMS  will  not  reimburse  you  or  a 
third  party  for  data  acquisition  costs  or 
for  the  costs  of  analyzing  or  processing 
geological  information  or  interpreting 
geological  or  geophysical  information. 

§251.14    Protecting  and  disclosing  data 
and  Information  submitted  to  MMS  under  a 
permit. 

(a)  Disclosure  of  data  and  information 
to  the  public  by  MMS.  (1)  In  making  data 
and  injformation  available  to  the  pubUc, 
the  Regional  Director  will  follow  the 
applicable  requirements  of: 

(i)  The  Freedom  of  Information  Act  (5 
U.S.C.  552); 

(ii)  The  implementing  regulations  at 
43  CFR  part  2; 

(iii)  The  Act;  and 

(iv)  The  regulations  at  30  CFR  parts 
250  and  252  of  this  chapter. 

(2)  Except  as  sp)ecified  in  this  section 
or  in  30  CFR  parts  250  and  252.  if  the 
Director  determines  any  data  or 
information  is  exempt  from  public 
disclosiu«  under  paragraph  (a)  of  this 
section,  MMS  will  not  provide  the  data 
and  information  to  any  State  or  to  the 


6158  Federal  Register  /  Vol.  62,  No.  28  /  Tuesday.  February  11,  1997  /  Proposed  Rules 


executive  of  any  local  government  or  to 
the  public,  unless  you  and  all  third 
parties  agree  to  the  disclosiue.  (Third 
party  includes  all  persons  to  whom  you 
sold,  licensed,  traded,  or  otherwise 
transferred  the  data  or  information.) 

(3)  When  you  detect  any  significant 
hydrocarbon  occurrences  or 
environmental  hazards  on  unleased 
lands  during  drilling  operations,  the 
Regional  Director  will  immediately 
issue  a  public  announcement.  The 
announcement  must  further  the  national 
interest  but  without  unduly  damaging 
your  competitive  position. 

(b)  Timetable  for  release  of  G&G  data 
and  information  that  MMS  acquires. 
MMS  will  release  data  and  information 
that  you  or  a  third  party  submits  and 
MMS  retains  in  accordance  with 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section. 

(1)  If  the  data  and  information  are  not 
related  to  a  deep  stratigraphic  test,  MMS 
will  release  them  to  the  public  in 
accordance  with  the  following  table: 


If  vou  or  a  third  party 
submits  and  MMS  re- 
tains 


Geological  data  arxl 

information. 
Geophysical  data  .... 


Geophysical  intorma- 
tion. 


The  Regional  Director 

will  dedose  item  to 

the  public 


1 0  years  after  issuing 
the  permit 

50  years  after  you 
submit  the  data. 

25  years  after  you 
sutxnit  the  informa- 
tion. 


(2)  If  the  data  and  information  are 
related  to  a  deep  stratigraphic  test,  MMS 
will  release  them  to  the  public  at  the 
earlier  of  the  following  times: 

(i)  Twenty-five  years  after  you 
complete  the  test;  or 

(ii  j  If  a  lease  sale  is  held  after  you 
complete  a  test  well,  60  calendar  days 
after  MMS  issues  the  first  lease,  a 
portion  of  which  is  located  within  50 
geographic  miles  (92.7  kilometers)  of  the 
test. 

(c)  Procedure  that  MMS  follows  to 
disclose  acquired  data  and  information 
to  a  contractor  for  reproduction, 
processing,  and  interpretation.  (1)  When 


practicable,  the  Regional  Director  will 
notify  you  of  the  intent  to  disclose  the 
data  or  information  to  an  independent 
contractor  or  agent. 

(2)  The  notice  will  give  you  at  least  5 
working  days  to  comment  on  the  action. 

(3)  When  the  Regional  Director 
notifies  you,  all  other  owners  of  such 
data  or  information  will  be  considered 
to  have  been  so  notified. 

(4)  Before  tiisclosure,  the  contractor  or 
agent  must  sign  a  written  commitment 
not  to  transfer  or  disclose  data  or 
information  to  anyone  without  the 
Regional  Director's  consent. 

(d)  Sharing  data  and  information  with 
coastal  States.  (1)  When  MMS  soficits 
nominations  for  leasing  lands  located 
within  3  geographic  miles  (5.6 
kilometers)  of  the  seaward  boundary  of 
any  coastal  State,  the  Regional  Director 
in  accordance  with  30  CFR  252.7  (a)(4) 
and  (b)  and  subsections  8(g)  and  26(e) 
of  the  Act  (43  U.S.C.  1337(g)  and 
1352(e))  will  provide  the  Governor  with: 

(i)  All  information  on  the 
geographical,  geological,  and  ecological 
characteristics  of  the  areas  and  regions 
MMS  proposes  to  offer  for  lease; 

(ii)  An  estimate  of  the  oil  and  gas 
reserves  in  the  areas  proposed  for 
leasing;  and 

(iii)  An  identification  of  any  field, 
geological  structiue,  or  trap  on  the  OCS 
within  3  geographic  miles  (5.6 
kilometers)  of  the  seai\ard  boundary  of 
the  State. 

(2)  After  receiving  nominations  for 
leasing  an  area  of  the  OCS  within  3 
geographic  miles  of  the  seaward 
boundary  of  any  coastal  State,  MMS  wall 
cany  out  a  tentative  area  identification 
according  to  30  CFR  part  256,  subparts 
D  and  E.  At  that  time,  the  Regional 
Director  will  consult  with  the  Governor 
to  determine  whether  any  tracts  further 
considered  for  leasing  may  contain  any 
oil  or  gas  reservoirs  that  underlie  both 
the  OCS  and  lands  subject  to  the 
jiuisdiction  of  the  State. 

(3)  Before  a  sale,  if  a  Governor 
requests,  the  Regional  Director,  in 
accordance  with  30  CFR  252.7(a)(4)  and 


(b)  and  sections  8(g)  and  26(e)  of  the  Act 
(43  U.S.C.  1337(g)  and  1352(e))  will 
share  with  the  Governor  information 
that  identifies  potential  and/or  proven 
common  hydrocarbon  bearing  areas 
within  3  geographic  miles  of  the 
seaward  boundary  of  that  State. 

(4)  Knowledge  received  by  the  State 
official  who  receives  information 
described  in  paragraph  (d)  of  this 
section  is  subject  to  applicable 
confidentiality  reqiiirements  of: 

(i)  The  Act;  and 

(ii)  The  regulations  at  30  CFR  parts 
250,  251,  and  252  of  this  chapter. 

S  251.15   Authortty  for  Information 
collaction. 

(a)  The  Office  of  Management  and 
Budget  has  approved  the  information 
collection  requirements  in  part  under  44 
U.S.C.  3501  et  seq.  and  assigned  OMB 
control  number  1010-0048.  The  title  of 
this  information  collection  is  "30  CFR 
Part  251,  Geological  and  Geophysical 
(G&G)  Explorations  of  the  OCS." 
Paragraph  (d)  of  this  section  lists  the 
sections  in  this  part  requiring  the 
information  collection,  siunmarizes  how 
MMS  will  use  the-information,  and 
indicates  the  reason  for  the  response. 

(b)  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

(c)  Send  comments  regarding  any 
aspect  of  the  collection  of  information 
imder  this  part,  including  suggestions 
for  reducing  the  burden,  to  the 
Information  Collection  Clearance 
Officer,  Minerals  Management  Service, 
Mail  Stop  2053,  381  Elden  Street, 
Hemdon,  Virginia  20170^817;  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (1010-0048), 
725  17th  Street.  NW,  Washington.  DC 
20503. 

(d)  MMS  is  collecting  this  information 
for  the  reasons  given  in  the  following 
table: 


Regulation  cite 


30  CFR  251 .5 

30  CFR  251 .6(b) 
30  CFR  251 .6(0) 


30  CFR  251.7:  The  burden  for  this 
section  is  included  with  30  CFR 
250.31  and  250.33  (OMB  Con- 
trol No.  1010-0049). 

30  CFR  251.8(a)  

30  CFR  251.8  (b)  and  (c)  


Information  used 


To  evaluate  permit  applications  and  to  monitor  scientific  research  ac- 
tivities for  environmental  and  safety  reasons. 

To  determine  that  explorations  do  not  harm  resources,  result  in  pollu- 
tion or  create  hazardous  or  unsafe  corKlitions. 

To  coordinate  activities  in  the  OCS  and  not  harm  or  interfere  with 
ottier  users  in  the  area. 

To  analyze  and  evaluate  preliminary  or  planned  drilling  activities  of 
permittees  in  the  OCS. 


To  approve  reimbursement  of  certain  expenses 


To  mofiitor  the  progress  of  activities  carried  out  under  an  OCS  G&G 
permit 


Response 


The  response  is  required  to  obtain 

a  benefit. 
The  response  is  marxlatory. 

The  response  is  required  to  ot>tain 

a  benefit 
The  response  is  mandatory. 


The  response  is  required  to  obtain 

a  benefit. 
The  response  is  mandatory. 
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Regulation  cite 

InformatJon  used 

Response 

30  CFR  251.9(c)(2)  

To  monitor  the  activities  carried  out  under  an  OCS  G&G  permit 

To  inspect  and  select  G&G  data  and  infomiation  coltected  under  an 

OCS  G&G  permit 
To  determine  eltgibiltty  for  reimbursement  from  the  Qoverrment  for 

certain  costs. 

The  response  is  mandatory. 
The  response  is  mandatory. 

The  response  is  required  to  obtain 
a  benefit. 

30  CFR  251.11  and  251.12  -. 

30  CFR  251.13 

* 

(PR  Doc.  97-3200  Filed  2-10-97;  8:45  am) 
BILUNQ  CODE  4310-Mn-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
PL154-b-1:  FRL-5685-8] 

Approval  and  Promulgation  of 
Intplementation  Plans;  Illinois 

AQENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

summary:  On  October  11, 1996,  Illinois 
submitted  a  negative  declaration 
regarding  the  need  for  rules  controlling 
air  emissions  from  sources  classified  as 
part  of  the  "Shipbuilding  and  Ship 
Repair  Industry"  (SSRI)  or  "Marine 
Coatings"  category  in  the  Standard 
Industrial  Classincation  (SIC)  Manual. 
This  negative  declaration  indicates  that 
the  State  of  Illinois  has  determined  that 
there  are  no  major  sources  (soim:es  with 
a  potential  to  emit  twenty-five  or  more 
tons  per  year  of  volatile  organic  material 
(VOMH  in  the  Chicago  ozone 
nonattainment  area  or  the  Metro-East 
ozone  nonattiiinment  area.  In  this 
action,  USEPA  is  proposing  to  approve 
the  State's  finding  that  no  additional 
control  measiues  are  needed.  In  the 
final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  these 
actions  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  coimnents  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  13, 
1997. 


ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Air  Programs  Branch  (AR18-J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard,. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5, 17  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6036. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  January  23, 1997. 
Steve  Rothblatt, 
Acting  Regional  Administrator 
(FR  Doc.  97-3255  Filed  2-10-97;  8:45  am] 
BiLuwo  0006  eaeo  so  p 


40  CFR  Part  52 
PL153-b1;  FRL-«684-e] 

Approval  and  Promulgation  of 
Implementation  Plans;  Illinois 

AGENCY:  U.S.  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  October  11, 1996.  Illinois 
submitted  a  negative  declaration 
regarding  the  need  for  rules  controlling 
air  emissions  fit)m  sources  classified  as 
part  of  the  "Aerospace  Manufacturing 
and  Rework  hidustry"  (AMRI))  or 
"Aerospace  Coatings"  category  in  the 
Standard  Industrial  Classification  (SIC) 
Manual.  This  negative  declaration 
indicates  that  the  State  of  IlUnois  has 
determined  that  there  are  no  major 
sources  (sources  with  a  potential  to  emit 
twenty-five  or  more  tons  per  year  of 
volatile  organic  material  (VOM)  in  the 
C]hicago  ozone  nonattainment  area  or 
the  Metro-East  ozone  nonattainment 
area.  In  this  action,  USEPA  is  proi>osing 


to  approve  the  State's  finding  that  no 
additional  control  measures  are  needed. 
In  the  final  rules  section  of  this  Federal 
Register,  the  USEPA  is  approving  these 
actions  as  a  direct  final  rule  without 
prior  proposal  because  USEPA  views 
this  as  a  noncontroversial  action  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  USEPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  USEPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before  March  13, 
1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR18-J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  State  submittal  and 
USEPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section.  Air  Programs  Branch  (AR18-J), 
U.S.  Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago.  IlUnois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randolph  O.  Cano,  Regulation 
Development  Section.  Air  Programs 
Branch  (AR-IBJ).  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6036. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  January  23, 1997. 
Steve  Rothblatt. 

Acting  Regional  Administrator. 
[FR  Doc.  97-3253  Filed  2-10-97;  8:45  am] 
HLUNQ  cooE  asao-60-p 
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40CFRPart52 
[AK14-7102b;  FRL-«68»-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans:  Alaska 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  Slate  of 
Alaska  for  the  purpose  of  approving  the 
1990  base  year  carbon  monoxide 
emission  inventory  portion  of  the 
Anchorage  and  Fairbanks,  Alaska 
carbon  monoxide  (CO)  State 
Implementation  Plan  (SIP)  submitted  on 
December  29, 1993,  by  the  State  of 
Alaska  Department  of  Environmental 
Conservation  (ADEC).  The  SIP  revision 
was  submitted  by  the  State  to  satisfy 
certain  Federal  Clean  Air  Act 
requirements  for  the  purpose  of  bringing 
about  the  attainment  of  the  national 
ambient  air  quality  standard  (NAAQS) 
for  CO.  In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  March 
13, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Montel  Livingston, 
Environmental  Protection  Specialist 
(OAQ-107).  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  docimients  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality,  1200 
6th  Avenue,  Seattle.  WA  98101. 
Alaska  Department  of  Environmental 
Conservation,  410  Willoughby,  Suite 
105.  Juneau.  Alaska  99801-1795. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Pavitt,  EPA  Region  10.  Alaska 
Operations  Office  (AOO/A),  222  W.  7th 
Avenue,  Box  #19,  Anchorage,  AK 
99513-7588,  (907)  271-5083. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  January  28, 1997. 
Chuck  Clarke, 
Regional  Administrator. 
(FR  Doc.  97-3364  Filed  2-10-97;  8:45  amj 

BiLUNG  CODE  66aO-SO-P 


40  CFR  Part  721 
[OPPTS-50581B;  FRL-6580-8] 

Proposed  Revocation  of  Significant 
New  Use  Rules  for  Certain  Chemical 
Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  revoke 
two  significant  new  use  rules  (SNUR) 
promulgated  imder  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  certain  chemical  substances  based 
on  new  toxicity  data.  Based  on  the  data 
the  Agency  determined  that  it  could  no 
longer  support  a  finding  that  activities 
not  described  in  the  TSCA  section  5(e) 
consent  order  may  result  in  significant 
changes  in  human  exposiu*. 
DATES:  Written  comments  must  be 
received  by  March  13, 1997. 
ADDRESSES:  Each  comment  must  bear 
the  docket  control  number  OPPTS- 
50581B.  All  comments  should  be  sent  in 
triplicate  to:  OPPT  Document  Control 
Officer  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Room  G-099,  East  Tower,  Washington, 
DC  20460. 

All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing 
confidential  business  information  (CBI) 
must  also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  rule  will 
be  placed  in  the  rulemaking  record  and 
wiU  be  avfulable  for  public  inspection. 
Unit  in  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBI. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  oppt-. 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASai  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  (OPPTS-50581B). 
No  CBI  should  be  submitted  through  e- 
mail.  Electronic  comment  on  this  notice 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  under  Unit  IV  of  this 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408) ,  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St..  SW.. 
Washington,  DC  20460;  telephone:  (202) 
554-1404;  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  31. 1990  (55 
FR  45994)  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  the 
substances  listed  in  Unit  I  of  this 
preamble.  Because  of  additional  data 
EPA  has  received  for  these  substances. 
EPA  is  proposing  to  revoke  the  SNURs. 

I.  Proposed  Revocation 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substances  under  40  CFR  part  721. 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  the  substances, 
including  its  premanufactiu^  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  basis  for 
the  revocation  of  the  section  5(e) 
consent  order  for  the  substance,  and  the 
CFR  citation  removed  in  the  regulatory 
text  section  of  this  proposed  rule. 
Fiulher  background  information  for  the 
substances  is  contained  in  the 
rulemaking  record  referenced  below  in 
Unit  IV  of  this  preamble. 

PMN  Number  P-89-697 

Chemical  name:  (generic)  Alkenoic  acid, 
trisubstituted-benzyl-disubstituted- 
phenyl  ester. 

CAS  number:  Not  aveiilable. 
Basis  for  revocation  of  SNUR:  Based  on 
data  for  triethylene  glycol  diacrylate 
which  was  not  carcinogenic  in  a  long 
term  dermal  bioassay  in  mice  and  a  28- 
day  study  for  P-89-694  which 
demonstrated  no  dermal  absorption  or 
toxic  effects  by  the  dermal  route,  EPA 
no  longer  supports  the  carcinogenicity 
concern  for  this  substance.  Based  on 
that  assessment  EPA  determined  that  it 
could  no  longer  support  an 
unreasonable  risk  finding  under  section 
5(e)  of  TSCA  and  is  revoking  the 
consent  order.  EPA  can  no  longer  make 
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the  finding  that  activities  not  described 
in  the  TSCA  section  5(e)  consent  order 
may  result  in  significant  changes  in 
human  exposure. 
CFR  Number:  40  CFR  721.3020. 

PMN  Number  P-89-694 

Chemical  name:  (generic)  Alkenoic  acid, 
trisubstituted-phenylalkyl- 
disubstituted-phenyl  ester. 
CAS  number:  Not  available. 
Basis  for  revocation  of  SNUR:  Based  on 
data  for  triethylene  glycol  diacrylate 
which  was  not  carcinogenic  in  a  long 
tenn  dennal  bioassay  in  mice,  and  a  28- 
day  study  for  this  substance  which 
demonstrated  no  dermal  absorption  or 
toxic  effects  by  the  dermal  route,  EPA 
no  longer  supports  the  carcinogenicity 
concern  for  this  substance.  Based  on 
that  assessment  EPA  determined  that  it 
could  no  longer  support  an 
unreasonable  risk  finding  imder  section 
5(e)  of  TSCA  and  is  revoking  the 
consent  order.  EPA  can  no  longer  make 
the  finding  that  activities  not  described 
in  the  TSCA  section  5(e)  consent  order 
may  result  in  significant  changes  in 
human  exposure. 
CFR  Number:  40  CFR  721.3040. 

n.  Background  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  the  fact  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  hiunan  exposiu«. 
Based  on  these  findings,  SNURs  were 
promulgated. 

EPA  will  revoke  the  section  5(e) 
consent  prder  that  is  the  basis  for  these 
SNURs  and  has  determined  that  it  can 
no  longer  support  a  finding  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
The  proposed  revocation  of  SNUR 
provisions  for  these  substances 
designated  herein  is  consistent  with  this 
finding. 

hi  Ught  of  the  above,  EPA  is  proposing 
to  revoke  the  SNUR  provisions  for  these 
chemical  substances.  When  this 
revocation  becomes  final,  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufactiue,  import,  or 
process  these  substances.  In  addition, 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

m.  Comments  Containing  Confidential 
Bnsiness  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "trade 


secret,"  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  must 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 

IV.  Rulemaking  Record 

A  record  has  been  established  for  this 
rulemaking  under  docket  number 
OPPTS  50581B  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI  is  available  for 
inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  except  legal 
hohdays.  The  public  record  is  located  in 
the  TSCA  Nonconfidential  Information 
Center  Rm.  NE-B607, 401  M  St.,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at:  oppt- 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  Will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all  • 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  docvunent. 

V.  Regulatory  Assessment 
Requirements 

EPA  is  revoking  the  requirements  of 
this  rule.  Any  costs  or  burdens 
associated  with  this  rule  will  also  be 
eliminated  when  the  rule  is  revoked. 
Therefore,  EPA  finds  that  no  costs  or 
burdens  must  be  assessed  under 
Executive  Order  12866.  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  605(b)),  or  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 


Dated:  February  3. 1997. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority.  15  U.S.C.  2604. 2607,  and 
2625(c). 

§721.3020    (Removed] 

2.  By  removing  §  721.3020. 

§721.3040    [Removed] 

3.  By  removing  §  721.3040. 

|FR  Doc.  97-3382  Filed  2-10-97;  8:45  am] 

BaJJNQCOOE  66aO-60-F 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  395 

FHWA  Docket  No.  MC-06-28 

RIN  2125^093 

Public  Meetings  for  Drivers  and  Other 
Interested  Persons 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  meetings. 

summary:  The  FHWA  is  announcing 
seven  pubUc  meeting  listening  sessions 
for  commercial  motor  vehicle  drivers 
and  other  interested  persons  to  speak 
with  FHWA  officials  about  their 
problems  with  the  FHWA's  hours-of- 
service  regulations.  This  action  is 
necessary  to  inform  the  pubUc  about  the 
dates,  times,  and  locations  of  the 
Ustening  sessions.  The  FHWA  hopes  to 
hear  from  the  public,  specifically 
drivers  of  trucks  and  buses,  about  how 
the  hours-of-service  regulations  affect 
their  professional,  personal,  and  family 
life.  All  oral  comments  will  be 
transcribed  and  placed  in  the 
rulemaking  docket  for  the  FHWA's 
consideration. 

DATES:  Session  1 — Monday,  March  10, 
1997,  Kansas  City,  Missouri. 

Session  2 — Wednesday,  March  12. 
1997,  Billings,  Montana. 

Session  3 — Friday,  March  14, 1997, 
Ontario.  California. 

Session  4 — Friday,  March  14  through 
Saturday,  March  15, 1997,  Ontario, 
California. 

Session  5 — Tuesday.  March  18. 1997, 
Doswell,  Virginia. 
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Session  6 — Wednesday,  March  26, 
1997,  Binninghani.  Alabama. 

Session  7 — Monday,  March  31, 1997, 
Washington,  District  of  Columbia. 

The  listening  sessions  will  start  at 
8:30  a.m.  and  end  at  5:00  p.m.  local 
time,  on  each  of  these  dates,  except  for 
Sessions  4  and  7.  The  ending  time  may 
be  extended  at  any  session  to 
accommodate  the  attendees,  except  for 
Session  7  in  Washington,  D.C.  The 
Ustening  session  for  Session  4  will  start 
at  10:00  p.m.  March  14, 1997  and  end 
at  4:00  a.m.  March  15, 1997,  local  time. 
Session  7  in  Washington,  D.C.  will  end 
at  4:00  p.m.  local  time. 

Written  comments  to  the  general 
ANPRM  should  be  submitted  to  the 
public  docket  no  later  than  March  31, 
1997.  Late  comments  will  be  considered 
to  the  extent  practicable. 
ADDRESSES: 

Written  Comments.  Written  comments 
should  be  sent  to:  Docket  Clerk,  Attn: 
FHWA  Docket  No.  MC-96-28,  Federal 
Highway  Administration,  Department  of 
Transportation.  Room  4232,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  Persons  who  require 
acknowledgment  of  Ae  receipt  of  their 
comments  must  enclose  a  stamped,  self- 
addressed  postcard.  Comments  may  be 
reviewed  at  the  above  address  from  8:30 
a.m.  through  3:30  p.m.  Monday  through 
Friday,  except  Federal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT: 

General  Information.  To  request  time 
to  be  heard  at  the  Washington,  D.C. 
listening  session  and  for  other  general 
information  about  all  listening  sessions, 
contact  Mr.  Stan  Hamilton,  Office  or 
Motor  Carrier  Planning  and  Customer 
Liaison,  telephone  (202)  366-0665. 
Specific  ANPRM  Information.  For 
information  concerning  the  rulemaking, 
contact  Mr.  David  Miller.  Office  of 
Motor  Carrier  Research  and  Standards, 
(202) 366-1790. 

SUPPI^MENTARY  INFORMATION: 
Addresses  for  Listening  Sessions 

The  listening  sessions  will  be  held  at 
these  locations: 

Session  2— Monday.  March  10.  1997. 
Kansas  City,  Missouri,  Park  Place  Hotel, 
1601  North  Universal  (on  west  side  of 
IntersUte  435).  Kansas  Qty.  Missouri 
64120,  Hotel  Telephone:  (816)  483- 
9900.  Directions  to  Session  1:  From 
Interstate  435.  exit  number  57.  Truck 
tractor-trailer  combinations  and 
motorcoaches  may  park  at  the  Flying  J 
Truck  Stop  (on  the  east  side  of  Interstate 
435,  exit  57).  A  van  shuttle  service  will 
beprovided. 

Session  2— Wednesday,  March  12, 
1997,  Billings,  Montana,  Holiday  Inn 
Plaza.  5500  Midland  Road,  Billings, 


Montana  59101,  Hotel  Telephone:  (406) 
248-7701.  Directions  to  Session  2:  From 
Interstate  90,  use  exit  446  (Midland 
Road).  Hotel  parking  area  capacity:  70 
truck  tractor-trailer  combinations. 
Additional  truck  and  motorcoach 
parking  may  be  foimd  at  Sinclair  West 
Parkway  Truck  Stop,  5400  Laurel  Road 
(exit  446  toward  City  Center,  one  block 
north  of  Interstate  90  and  hotel).  A  van 
shuttle  service  will  be  provided. 

Session  3— Friday,  March  14, 1997, 
Ontario,  California,  Ontario  Airport 
Hilton  Hotel,  700  North  Haven  Avenue, 
Ontario,  California  91764-4902,  Hotel 
Telephone:  90»-980-0400.  Directions  to 
Sessions  3  and  4:  From  Interstate  10, 
truck  tractor-trailer  combinations  and 
motorcoaches  exit  onto  southbound 
MilUken  Avenue.  Park  at  the  Ontario 
Union  76  Truck  Stop.  Truck  stop 
parking  capacity:  500  truck  tractor- 
trailer  combinations.  A  van  shuttle 
service  will  be  provided.  Truck  tractors 
with  no  trailers,  "bobtails,"  may  park  at 
the  hotel  by  exiting  Interstate  10  on  to 
northbound  Haven  Avenue.  Turn  right 
at  Inland  Empire  Boulevard.  Only 
"bobtails"  may  park  in  the  hotel  parking 
lot. 

Session  4 — Friday  night,  March  14 
through  Saturday,  before  dawn,  March 
15,  1997,  Ontario,  California.  Ontario 
Airport  Hilton  Hotel,  700  North  Haven 
Avenue,  Ontario,  California  91764- 
4902,  Hotel  Telephone:  909-980-0400. 
Session  5— March  18, 1997,  Doswell, 
Virginia,  Doswell  Ail-American  Travel 
Plaza,  Interstate  95  at  exit  98,  Doswell, 
Virginia  23047,  AU-American 
Telephone:  (804)  876-3712.  Directions 
to  Session  5:  From  Interstate*95,  use  exit 
98  (same  exit  as  King's  Dominion 
Amusement  Park).  Ail  trucks  and 
motorcoaches  may  park  at  the  travel/ 
truck  stop  plaza. 

Session  6— March  26, 1997, 
Birmingham,  Alabama,  Birmingham- 
Jefferson  Civic  Center,  1  Civic  Center 
Plaza  (950  22nd  Street,  North), 
Birmingham,  Alabama  35203,  Qvic 
Center  Telephone:  (800)  972-6007. 
Listening  sessions  will  be  held  in 
Medical  Fonun  Rooms  A  and  B. 

Motorcoaches  and  truck  tractor-trailer 
combinations  may  park  at  the  Best 
Western  Hotel  across  the  street  from  the 
Civic  Center.  Best  Western  Hotel 
parking  area  capacity:  15  to  20  truck 
tractor-trailer  combinations.  Additional 
motorcoach  and  truck  parking  may  be 
found  at  the  Civic  Center  large  vehicle 
parking  lot  at  18th  Street  and  11th 
Avenue  North  (approximately  four 
blocks  from  Qvic  Center-Medical 
Forum).  Directions  to  Session  6: 
Interstate  65  North:  From  Montgomery 
going  North,  exit  onto  Interstate  20  and 
59  North  toward  Atlanta.  Exit  onto  22nd 


Street  North  exit  number  125-B. 
Proceed  north  one  block  to  23rd  Street. 
Tiun  left.  Proceed  west  one  block  to 
Civic  Center  Boulevard.  Interstate  65 
South:  From  Hunts ville/Nashville  going 
south,  exit  onto  Interstate  20  and  59 
North  toward  Atlanta.  Merge 
immediately  to  the  right  side  of  the 
freeway  and  exit  onto  22nd  Street  North 
exit  niunber  125-B.  Proceed  north  one 
block  to  23rd  Street.  Turn  left.  Proceed 
west  one  block  to  Civic  Center 
Boulevard.  Interstate  20  and  59  North: 
From  Tuscaloosa  and  points  Southwest, 
exit  onto  22nd  Street  North  exit  number 
125-B.  Proceed  north  one  block  to  23rd 
Street.  Turn  left.  Proceed  west  one  block 
to  Qvic  Center  Boulevard.  Interstate  20 
and  59  South:  From  Atlanta,  exit  at 
Carraway  Boulevard  exit  number  125- 
A.  Follow  signs  to  11th  Avenue  North. 
Follow  the  Civic  Center  signs  to  Civic 
Center  Boulevard.  Tiun  ri^t  onto  Civic 
Center  Boulevard. 

Session  7— March  31, 1997, 
Washington,  D.C,  DOT  Building,  400 
Seventh  Street,  S.W.,  Room  2230, 
Telephone  (202)  366-1790.  Session  7 
Directions:  From  the  left  lane  of 
hiterstate  295,  exit  onto  Westbound  East 
Capitol  Street,  drive  aroimd  Robert  F. 
Kennedy  (RFK)  Memorial  Stadium.  Park 
in  the  south  RFK  Stadium  lot,  marked 
Lot  8.  Walk  to  the  Metrorail  subway 
system  (about  five  city  blocks).  It  is  on 
the  opposite  side  of  the  D.C.  Armory 
from  the  parking  lot.  When  you  walk  to 
the  front  of  the  D.C.  Armory,  the 
Metrorail  station  will  be  on  your  right 
about  two  more  blocks.  It  is  located  at 
the  intersection  of  19th  Street  and  "A" 
Street,  S.E. 

Enter  the  station  by  going  down  the 
escalator.  Obtain  a  farecard  from  the 
vending  machine  ($1.10  one-way).  Place 
the  farecard  in  an  entrance  gate  marked 
with  a  green  arrow.  Be  sure  you  take  the 
farecard  out  of  the  machine  when  it 
comes  out,  you  will  need  the  farecard 
when  you  get  to  L'Enfant  Plaza  station. 
If  you  need  help  buying  a  farecard  or 
passing  through  the  entrance  gate, 
please  ask  the  station  attendant  for 
assistance.  Board  a  train  going  toward 
Van  Dom  or  Vienna.  Flashing  lights 
near  a  track  means  a  train  is  about  to 
enter  the  station  on  that  track.  Trains 
run  about  every  15  minutes.  The 
L'Enfant  Plaza  station  is  five  (5)  stations 
away  from  the  Stadium/ Armory  station. 

When  exiting  the  subway  trains,  use 
the  escalators  to  the  left  (rear  of  the 
train)  to  go  up  to  the  U.S.  Department 
of  Transportation.  Place  the  farecard  in 
an  exit  gate  marked  with  a  green  arrow. 
If  you  purchased  a  farecard  for  $1.10, 
the  exit  gate  will  keep  your  farecard.  If 
you  bought  a  farecard  for  more  than 
$1.10,  be  sure  you  take  the  farecard  out 
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of  the  machine  when  it  comes  out,  as 
you  will  need  the  farecard  to  re-enter 
the  station  for  the  return  trip.  If  you 
need  help  passing  through  Uie  exit  gate, 
please  ask  the  station  attendant  for 
assistance.  After  exiting  the  exit  gate, 
ride  the  second  set  of  escalators  to  the 
plaza.  Enter  the  U.S.  DOT  building 
through  the  Southwest  Entrance 
(farthest  entrance  to  the  right  across  the 
plaza  as  you  get  off  the  escalator).  A 
map  on  a  column  at  the  top  of  the 
escalator  will  also  indicate  the 
Southwest  comer  of  the  DOT  building. 

When  you  are  ready  to  return  to  the 
RFK  Stadium  parking  lot,  re-enter  the 
L'Enfant  Plaza  metrorail  station  at  the 
DOT  building.  Purchase  an  additional 
farecard,  enter  the  station  and  go  down 
to  the  platform  on  the  lowest  level. 
Board  a  blue  or  orange  train  headed 
toward  New  Carrollton  or  Addison 
Road.  When  you  get  off  the  escalator, 
the  correct  train  track  will  be  to  your 
left.  Take  the  train  five  (5)  stops  to  the 
Stadium/ Armory  station  and  walk  back 
to  the  RFK  Stadium  parking  lots  by 
going  around  the  D.C.  Armory. 

The  FHWA  is  providing  this 
opportunity  to  listen  particularly  to 
drivers  who  must  live  with,  and  follow, 
these  regulations  on  a  daily  basis.  The 
FHWA  is  specifically  interested  in 
hearing  about  problems  drivers  have 
with  any  aspect  of  the  hours-of-service 
issue. 

The  FHWA  wall  not  have  developed 
any  proposals  for  this  rulemaking  by  the 
time  these  listening  sessions  are  held. 
These  sessions  are  being  held  to  obtain 
additional  information  that  may  assist 
us  in  formulating  proposals  that  would 


minimize  crashes,  minimize  regulatory 
burdens,  are  cost-effective,  and  are  easy 
to  imderstand.  The  FHWA  would  like  to 
develop  new  proposals  based  upon 
supportable  scientific  data  or,  if 
scientific  data  is  not  supportable,  by  the 
best  avfiilable  professional  judgment. 
The  FHWA  does  not  intend  to  base  new 
proposals  upon  anecdotal  information 
or  intuitive  opinion. 

Anecdotal  information  or  intuitive 
opinions  from  drivers  and  other 
members  of  the  public,  however,  may 
assist  us  in  developing  proposals  that 
are  easy  to  imderstand,  comply  with, 
and  are  enforceable. 

At  all  listening  sessions,  except  in 
Washington,  D.C,  FHWA  officials  will 
recognize  and  listen  to  all  persons  with 
an  interest  in  the  hours-of-service 
regulations.  An  individual  will  not  be 
required  to  make  a  formal  statement  at 
these  listening  sessions.  It  is  not 
necessary  to  request  time  to  be  heard  at 
the  sessions,  except  for  the  Washington, 
D.C.  session.  All  persons  will  be  given 
an  opportunity  to  participate.  All 
discussions  and  comments  made  at  the 
listening  sessions  will  be  recorded  and 
transcribed  and  will  be  placed  in  the 
rulemaking  docket. 

For  Washington,  D.C  Participants  Only 

All  persons  who  would  like  to 
participate  at  the  Washington,  D.C 
session  must  request  notice  of  their 
desire  to  participate  by  telephoning  Mr. 
Stan  Hamilton  at  (202)  366-0665  by 
4:00  p.m.  eastern  standard  time  on 
Friday,  March  28. 1997. 

All  persons  participating  at  the 
Washington,  D.C  session  will  be  subject 


to  Federal  and  DOT  woricplace  security 
measures.  All  persons  will  need 
identification  with  their  picture  on  it 
and  must  display  the  identification  to 
DOT  Security  officers.  The  DOT's 
Security  office  will  search  all  non- 
Government  personnel.  Please  leave 
knives,  guns,  and  other  weapons  at 
home.  These  weapons  may  be 
confiscated  by  DOT  Seciuity  officers  or 
the  Metropolitan  Police  Department. 

All  persons  will  be  required  to  sign- 
in  at  the  guard's  desk,  walk-through 
metal  detection  devices  (and  possibly  be 
searched  with  a  hand-held  metal 
detection  device).  All  handbags  and 
packages  will  be  X-rayed  by  detection 
equipment.  All  visitors  to  EXDT  will  be 
required  to  wear  a  "Visitor"  badge  at  all 
times  while  in  the  DOT  building. 

The  DOT'S  Security  office  will  Umit 
and  monitor  the  public's  access  and 
movement  through  the  DOT  building. 
All  persons  requesting  to  participate  in 
the  session,  but  failing  to  satisfy  DOT 
Security  requirements,  vfill  be  denied 
entry  into  the  building  and  will  forfeit 
their  opportunity  to  participate  in  the 
Washington,  D.C.  Ustening  session. 
Such  persons  will  be  allowed  to  submit 
written  comments  to  the  docket,  at  the 
above  address,  by  the  close  Of  business 
on  March  31,  1997. 

Authority:  23  U.S.C.  315  and  49  CFR  1.48. 

Issued  on:  February  6, 1997. 
George  L.  Reagle. 

Associate  Administrator  for  Motor  Carriers. 
[PR  Doc.  97-3387  Filed  2-10-97;  8:45  am) 
BUJNO  CODE  4tie-<2-P 
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EXECUTIVE  OFnCE  OF  THE 
PRESIDENT 

OffiM  of  National  Drug  Control  Policy 

Administration  Response  to  Arizona 
Proposition  200  and  Califomia 
Proposition  215 

agency:  Office  of  National  Drug  Control 
Policy,  Executive  Office  of  the 
President. 

action:  Notice. 

SUMMARY:  This  notice  lists  the  Federal 
government  response  to  the  recent 
passage  of  propositions  which  malce 
dangerous  drugs  more  available  in 
CaUfomia  and  Arizona.  These  measures 
pose  a  threat  to  the  National  Drug 
Control  Strategy  goal  of  reducing  drug 
abuse  in  the  United  States.  At  the 
direction  of  the  President,  the  Office  of 
National  Drug  Control  Policy  (ONDCP) 
developed  a  coordinated  administration 
strategy  to  respond  to  the  actions  in 
Arizona  and  Califomia  with  the  other 
agencies  of  the  Federal  Government  to 
minimize  the  tragedy  of  drug  abuse  in 
America. 

FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  this 
notice  should  be  directed  to  Mr.  Dan 
Schecter,  Office  of  Demand  Reduction, 
ONDCP,  Executive  Office  of  the 
President,  750  17th  Street  N.W.. 
Washington,  D.C.  20503.  (202)  395- 
6733. 

SUPPI.EMENTARY  INFORMATION:  A  Federal 
interagency  working  group  chaired  by 
ONDCP  met  four  times  in  November 
and  December.  In  developing  this 
stTQtegy,  the  inter-agency  group  gave 
due  consideration  to  two  key  principles: 
federal  authority  vis  a  vis  that  of  the 
states,  and  the  requirement  to  ensure 
American  citizens  are  provided  safe  and 
effective  medicine.  The  President  has 
approved  this  strategy,  and  Federal  drug 
control  agencies  will  undertake  the 
following  coordinated  courses  of  action: 


A.  Objective  1 — Maintain  Efifective 
Enforcement  Efforts  Within  the 
Framework  Created  by  the  Federal 
Controlled  Substances  Act  and  the 
Food,  Drug,  and  Cosmetic  Act 

Department  of  Justice's.  (DOJ)  position 
is  that  a  practitioner's  action  of 
recommending  or  prescribing  Schedule 
I  controlled  substances  is  not  consistent 
with  the  "public  interest"  (as  that 
phrase  is  used  in  the  federal  Controlled 
Substances  Act)  and  will  lead  to 
administrative  action  by  the  Drug 
Enforcement  Administration  (DEA)  to 
revoke  the  practitioner's  registration. 

DOJ  and  Department  of  Health  and 
Human  Services  (HHS)  will  send  a  letter 
to  national,  state,  and  local  practitioner 
associations  and  licensing  boards  which 
states  unequivocally  that  DEA  will  seek 
to  revoke  the  DEA  registrations  of 
physicians  who  recommend  or  prescribe 
Schedule  I  controlled  substances.  This 
letter  will  outline  the  authority  of  the 
Inspector  General  for  HHS  to  exclude 
specified  individuals  or  entities  from 
participation  in  the  Medicare  and 
Medicaid  programs. 

DOJ  will  continue  existing 
enforcement  programs  using  the 
following  criteria:  (a)  the  absence  of  a 
bona  fide  doctor-patient  relationship;  (b) 
a  high  volume  of  prescriptions  or 
recommendations  of  Schedule  I 
controlled  substances;  (c)  the 
accumulation  of  significant  profits  or 
assets  from  the  prescription  or 
recommendation  of  Schedule  I 
controlled  substances;  (d)  Schedule  I 
controlled  substances  being  provided  to 
minors:  and/or  (e)  special 
circumstances,  such  as  when  death  or 
serious  bodily  injury  results  from 
drugged  driving.  The  five  U.S.  Attorneys 
in  Califomia  and  Arizona  will  continue 
to  review  cases  for  prosecution  using 
these  criteria. 

DEA  will  adopt  seizures  of  Schedule 
I  controlled  substances  made  by  state 
and  local  law  enforcement  officials 
following  an  arrest  where  state  and  local 
prosecutqfs  must  decline  prosecution 
because  of  the  Propositions.  Once  in 
DEA's  possession  the  drugs  can  be 
stmimarily  forfeited  and  destroyed  by 
DEA.  State  and  local  law  enforcement 
officials  will  be  encouraged  to  continue 
to  execute  state  law  to  the  fullest  extent 
by  having  officers  continue  to  make 
arrests  and  seizures  under  state  law. 
leaving  defendants  to  raise  the  medical 


use  provisions  of  the  Propositions  only 
as  a  defense  to  state  prosecution. 

Department  of  the  Treasury  (Treasury) 
and  the  Customs  Service  will  continue 
to  protect  the  nation's  borders  and  take 
strong  and  appropriate  enforcement 
action  against  imported  or  exported 
marijuana  and  other  illegal  drugs.  The 
Customs  Service  will  continue  to:  (a) 
seize  unlawfully  imported  or  exported 
marijuana  and  other  illegal  drugs;  (b) 
assess  civil  penalties  against  persons 
violating  federal  drug  laws;  (c)  seize 
conveyances  facilitating  the  illegal 
import  or  export  of  marijuana  and  other 
illegal  dmgs;  and  (d)  arrest  persons 
committing  Federal  drug  off'enses  and 
refer  cases  for  prosecution  to  the 
appropriate  Federal  or  state  prosecutor. 

Treasury  and  the  Internal  Revenue 
Service  (IRS)  will  continue  the 
enforcement  of  existing  Federal  tax  laws 
which  discourage  illegal  dmg  activities. 

IRS  will  enforce  existing  Federal  tax 
law  as  it  relates  to  the  requirement  to 
report  gross  income  fhim  whatever 
source  derived,  including  income  fit)m 
activities  prohibited  under  Federal  or 
state  law. 

Treasury  will  reconunend  that  the  IRS 
issue  a  revenue  mling,  to  the  extent 
permissible  under  existing  law,  that 
would  deny  a  medical  expense 
deduction  for  amounts  expended  for 
illegal  operations  or  treatments  and  for 
drugs,  including  Schedule  I  controlled 
substances,  that  are  illegally  procured 
under  Federal  or  state  law. 

IRS  will  enforce  existing  Federal  tax 
law  as  it  relates  to  the  disallowance  of 
expenditures  in  connection  with  the 
illegal  sale  of  drugs.  To  the  extent  that 
state  laws  result  in  efforts  to  conduct 
sales  of  controlled  substances 
prohibited  by  Federal  law,  the  IRS  will 
disallow  expenditures  in  connection 
with  such  sales  to  the  fullest  extent 
permissible  under  existing  Federal  tax 
law. 

U.S.  Postal  Service  will  continue  to 
pursue  aggressively  the  detection  and 
seiziu«  of  Schedule  I  controlled 
substances  mailed  through  the  US 
mails,  particularly  in  Califomia  and 
Arizona,  and  the  arrest  of  those  using 
the  mail  to  distribute  Schedule  I 
controlled  substances. 

DEA  together  with  other  Federal,  state 
and  local  law  enforcement  agencies  will 
work  with  private  mail,  parcel  and 
freight  services  to  ensure  continuing 
compliance  with  internal  company 
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policies  dictating  that  these  companies 
refuse  to  accept  for  shipment  Schedule 
I  controlled  substances  and  that  they 
notify  law  enforcement  ofBcials  of  such 
activities.  Federal  investigations  and 
prosecutions  will  be  instituted 
consistent  with  appropriate  criteria. 

B.  Olqective  2 — ^Ensure  the  Integrity  of 
the  Medical'Sdentific  Process  by 
Whidi  Substances  are  Approved  as 
Safe  and  ESiectiTe  Medicines  in  Order 
to  Protect  Public  Health 

The  Controlled  Substances  Act 
embodies  the  conclusion  of  the 
Congress,  affirmed  by  DEA  and  HHS, 
that  marijuana,  as  a  Schedule  I  drug,  has 
"high  potential  for  abuse"  and  "no 
currently  accepted  medical  use  in 
treatment  in  the  United  States."  To 
protect  the  public  health,  all  evaluations 
of  the  medical  usefulness  of  any 
controlled  substance  should  be 
conducted  through  the  Congressionally 
established  research  and  approval 
process  managed  by  the  National 
Institutes  of  Health  (NIH)  and  the  Food 
and  Drug  Administration  (FDA). 
Currently  there  are  a  few  patients  who 
receive  marijuana  through  FDA 
approved  investigations. 

HHS  to  ensiue  the  continued 
protection  of  the  public  health  will:  (a) 
examine  all  medical  and  scientific 
evidence  relevant  to  the  perceived 
medical  usefulness  of  marijuana;  (b) 
identify  gaps  in  knowledge  and  research 
regarding  the  health  effects  of 
marijuana;  (c)  determine  whether 
further  research  or  scientific  evaluation 
could  answer  these  questions;  and  (d) 
determine  how  that  research  could  be 
designed  and  conducted  to  yield 
scientifically  useful  results. 

HHS  will  imdertake  discussions  with 
medical  organizations  throughout  the 
nation;  (a)  to  address  the 
"compassionate  use"  message;  and  (b) 
to  educate  medical  and  public  health 
professionals  by  underscoring  the 
dangers  of  smoked  marijuana  and 
explaining  the  views  of  NIH  that  a 
variety  of  approved  medications  are 
clinically  proven  to  be  safe  and  effective 
in  treating  the  illnesses  for  which 
marijuana  is  purported  to  provide  relief, 
such  as  pain,  nausea,  wasting  syndrome, 
multiple  sclerosis,  and  glaucoma. 

C  Objective  3 — Preserve  Federal  Drug- 
Free  Worlq>lace  and  Safiety  Programs 

Transportation  Workers:  Department 
of  Transportation  (DOT)  has  issued  a 
formal  advisory  to  the  transportation 
industry  that  safety-sensitive 
transportation  workers  who  test  positive 
under  the  Federally-required  drug 
testing  program  may  not  under  any 
circumstance  use  state  law  as  a 


legitimate  medical  explanation  for  the 
presence  of  prohibited  drugs.  DOT  is 
encouraging  private  employers  to  follow 
its  example. 

Geneim  Contractors  and  Grantees: 
Under  the  Drug-Free  Workplace  Act,  the 
recipients  of  Federal  grants  or  contracts 
must  have  policies  that  prohibit  the  use 
of  illegal  drugs.  Each  Federal  agency 
will  issue  a  notice  to  its  grantees  and 
contractors  to  remind  them:  (a)  of  their 
responsibilities;  (b)  that  any  use  of 
marijuana  or  other  Schedule  I  controlled 
substances  remains  a  prohibited 
activity;  and  (c)  that  the  failure  to 
comply  with  this  prohibition  will  make 
the  grantee  or  contractor  subject  to  the 
loss  of  eligibility  to  receive  Federal 
grants  and  contracts.  Further,  Federal 
agencies  will  increase  their  efforts  to 
monitor  compliance  with  the  provisions 
of  the  Act,  and  to  institute  suspension 
or  debarment  actions  against  violators — 
with  special  priority  given  to  states 
enacting  drug  medicalization  measiu«s. 

Federal  Civilian  Employees:  HHS  will 
issue  policy  guidance  to  all  130  Federal 
Agency  Drug-Free  Workplace  program 
coordinators,  the  72  laboratories 
certified  by  HHS  to  conduct  drug  tests, 
and  trade  publications  that  reach 
medical  review  officers.  This  policy 
guidance  states  that  the  Propositions  do 
not  change  the  requirements  of  the     ~ 
Federal  Drug-Free  Workplace  Program, 
which  will  continue  to  t>e  fully  enforced 
for  federal  civilian  employees 
nationwide.  Medical  Review  Officers 
will  not  accept  physician 
recommendations  for  Schedule  I 
substances  as  a  legitimate  explanation 
for  a  positive  drug  test. 

Department  of  Defense  (DOD)  and  the 
Military  Services:  DOD  will  instruct 
civilian  employees  and  military 
personnel  in  the  active,  reserve  and 
National  Guard  components,  that  DOD 
is  a  drug-free  organization,  a  fact  that  is 
not  changed  by  the  Propositions.  The 
requirement  that  all  DOD  contractors 
maintain  drug-free  workplaces  will 
continue  to  be  enforced. 

Nuclear  Industry  IVorikers:  The 
Nuclear  Regulatory  Commission  will 
continue  to  demand  drug-fi«e 
employees  in  the  nuclear  power 
industry,  and  will  develop  a  formal 
advisory  to  emphasize  that  its  drug  bee 
workplace  regulations  continue  to 

Public  Housing:  The  Propositions  will 
not  affect  the  Department  of  Housing 
and  Urban  Development's  (HUD) 
continuisd  aggressive  execution  of  the 
"One  Strike  and  You're  Out"  policy  to 
improve  the  safety  and  security  of  our 
nation's  public  housing  developments. 
HUD's  principal  tool  for  implementing 
"One  Strike"  will  be  the  systematic 


evaluation  of  public  housing  agencies 

screening  and  evictions  efforts  through 
the  Public  Housing  Management 
Assessment  Program.  This  program  will 
give  HUD  a  standard  measurement  of 
the  progress  of  all  public  housing 
authorities  in  developing  efiiBctive  law 
enforcement,  screening,  and  occupancy 
policies  to  reduce  the  level  of  drug  use, 
crime,  and  drug  distribution  and  sales 
in  their  commimities. 

Safe  Work  Places:  Department  of 
Labor  (DOL)  will  continue  to  implement 
its  Working  Partners  Initiative, 
providing  information  to  small 
businesses  about  workplace  substance 
abuse  prevention  programs,  focusing 
specific  attention  on  trade  and  business 
organizations  located  in  California  and 
Arizona.  DOL  will  accelerate  its  effort  to 
post  its  updated  Substance  Abuse 
Information  Database  (SAID)  on  the 
Internet.  SAID  will  provide  information 
to  businesses  about  workplace 
substance  abuse  and  how  to  establish 
workplace  substance  abuse  prevention 
programs.  DOL  will  give  priority  to  its 
efforts  in  California  and  Arizona. 

DOL's  Occupational  Safety  and 
Health  Administration  (OSHA)  will 
send  letters  to  the  California  and 
Arizona  Occupational  Safety  and  Health 
Administrations  reiterating  the  dangers 
of  drugs  in  the  workplace  and  providing 
information  on  programs  to  help 
employers  address  these  problems. 

DOL's  Mine  Safety  and  Health 
Administration  will  continue  to  strictly 
enforce  the  prohibition  on  the  use  of 
alcohol  and  illegal  drugs 
notwithstanding  these  Propositions. 

D.  ObjectiTe  4 — Protect  Children  from 
Increased  Marijuana  Availability  and 
Use 

HHS  and  the  Department  of  Education 
will  educate  the  public  in  both  Arizona 
and  California  about  the  real  and  proven 
dangers  of  smoking  marijuana.  A 
message  will  be  tailored  for  preteens, 
teens,  parents,  educators,  and  medical 
professionals.  Research  demonstrates 
that,  marijuana:  (a)  harms  the  brain, 
heart,  limgs,  and  immune  system;  and 
(b)  limits  learning,  memory,  perception, 
judgment,  and  the  ability  to  drive  a 
motor  vehicle.  In  addition,  research 
shows  that  marijuana  smoke  typically 
contains  over  400  carcinogenic 
compounds  and  may  be  addictive.  The 
message  will  remind  the  public  there  is 
no  medical  use  for  smoked  marijuana    - 
and  will  educate  the  public  about 
strategies  to  prevent  marijuana  use.  The 
message  will  also  remind  the  public  that 
the  production,  sale,  and  distribution  of 
marijuana  for  medical  uses  not 
approved  by  DEA  violates  the 
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Controlled  Substances  Act  and  the 
Federal  Food.  Drug,  and  Cosmetic  Act. 

HHS  will  analyze  all  available  data  on 
marijuana  use,  expand  ongoing  surveys 
to  determine  current  levels  of  marijuana 
use  in  California  and  Arizona,  and  track 
changes  in  marijuana  use  in  those  states. 
HHS  will  develop  the  survey  capacity 
to  assess  trends  in  drug  use  in  all  states 
on  a  state-by-state  basis. 

The  Department  of  Education 
(Education)  will  use  provisions  of  the 
Safe  and  Drug  Free  Schools  Act  to 
reinforce  the  message  to  all  local 
education  agencies  receiving  Federal 
Safe  and  Drug  Free  School  ^ds  that 
any  drug  possession  or  use  will  not  be 
tolerated  in  schools.  This  affects 
approximately  95%  of  school  districts. 
Notwithstanding  the  passage  of  the  two 
Propositions,  local  education  agencies 
must  continue  to:  (a)  develop  programs 
which  prevent  the  use,  possession,  and 
distribution  of  tobacco,  alcohol,  and 
illegal  drugs  by  students;  (b)  develop 
programs  which  prevent  the  illegal  use, 
possession,  and  distribution  of  such 
substances  by  school  employees;  and  (c) 
ensure  that  programs  supported  by  and 
with  Federal  Safe  and  Drug  Free 
Schools  funds  convey  the  message  that 
the  illegal  use  of  alcohol  and  other 
drugs,  including  marijuana,  is  wrong 
and  harmful. 

Education  will  review  with  educators 
in  Arizona  and  California  the  effect 
Propositions  200  and  215  will  have  on 
drug  use  by  students.  They  will  also 
commimicate  nationally  with  school 
superintendents,  administrators, 
principals,  boards  of  education,  and 
PTAs  about  the  Arizona  and  California 
Propositions  and  the  implications  for 
their  states. 

Education  will  develop  a  model 
policy  to  confront  "medical  marijuana" 
use  in  schools  and  outline  actions 
educators  can  take  to  prevent  illicit 
dru^  from  coming  into  schools. 

Education  will  develop  model  drug 
prevention  programs  to  discourage 
marijuana  use.  These  models  will  be 
disseminated  to  the  states  at  a  Spring 
1997  conference. 

ONDCP  and  DOT  will  provide 
recommendations  piusuant  to  the 
October  19, 1996  Presidential  directive 
to  deter  teen  drug  use  and  drugged 
driving  through  pre-license  drug  testing, 
strengthened  law  enforcement  and  other 
means.  The  recommendations  will 
underscore  the  point  that  the  use  of 
marijuana  for  any  reason  endangers  the 
health  and  safety  of  the  public. 

Legislative  Enactments:  ONDCP,  HHS 
and  DOJ  will  work  with  Congress  to 
consider  changes  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  the 
Controlled  Substances  Act.  as 


appropriate,  to  limit  the  states"  ability 
to  rely  on  these  and  similar  medical  use 
provisions.  The  Administration  believes 
that  working  with  Congress  is  the  course 
of  action  that  v»nll  affirm  the  national 
policy  to  control  substances  that  have  a 
high  potential  for  abuse  and  no  accepted 
medical  use.  The  objective  is  to  provide 
a  uniform  policy  which  preserves  the 
integrity  of  the  medical-scientific 
process  by  which  substances  are 
approved  as  safe  and  efiiective 
medicines.  We  vfiW  also  consider 
additional  steps,  including  conditioning 
Federal  funds  on  compliance  with  the 
Controlled  Substances  Act  and  the 
National  Drug  Control  Strategy. 

Signed  at  Washington,  D.C.  this  15th  day 
of  January,  1997. 

Barry  R.  McCafifrey, 

Director. 

[PR  Doc.  97-3334  Filed  2-10-97;  8:45  am) 
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Designation  of  New  High  Intensity 
Drug  Trafficking  Areas 

agency:  Office  of  National  Drug  Contol 
Policy,  Executive  Office  of  the 
President. 
ACTION:  Notice. 

SUMMARY:  This  notice  lists  the  five  new 
High  Intensity  Drug  Trafficking  Areas 
(HIDTAs)  designated  by  the  Director, 
Office  of  National  Drug  Control  Policy. 
HIDTAs  are  regions  identified  as  having 
the  most  critical  drug  trafficking 
problems  that  adversely  affect  the 
United  States.  These  new  HIDTAs  are 
designated  pursuant  to  21  U.S.C. 
15G4(c),  as  amended,  to  promote  more 
effective  coordination  of  drug  control 
efforts.  The  additional  resources 
provided  by  Congress  enable  task  forces 
of  local.  State,  and  Federal  officials  to 
assess  regional  drug  threats,  design 
strategies  to  combat  the  threats,  develop 
initiatives  to  implement  the  strategies, 
and  evaluate  effectiveness  of  these 
coordinated  efforts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  and  questions  regarding  this 
notice  should  be  directed  to  Mr.  Richard 
Y.  Yamamoto,  Director.  HUDTA,  Office 
of  National  Drug  Control  Policy, 
Executive  Office  of  the  President,  750 
17th  Street  N.W.,  Washington,  D.C. 
20503,  (202)  395-6755. 
SUPPLEMENTARY  INFORMATION:  In  1990, 
the  Director  of  ONDCP  designated  the 
first  five  HIDTAs.  These  original 
HIDTAs,  areas  through  whidi  most 
illegal  drugs  enter  the  United  States,  are 
Houston,  Los  Angeles,  New  York/New 
Jersey,  South  Florida,  and  the 
Southwest  Border.  In  1994.  the  Director 


designated  the  Washington/Baltimore 
HIDTA  to  address  the  extensive  drug 
distribution  networks  serving  hardcore 
drug  users.  Also  in  1994,  the  Director 
designated  Puerto  Rico/U.S.  Virgin 
Islands  as  a  HIDTA  based  on  the 
significant  amount  of  drugs  entering  the 
United  States  through  this  region. 

In  1995,  the  Director  designated  three 
more  HIDTAs  in  Atlanta.  Chicago,  and 
Philadelphia/Camden  to  target  drug 
abuse  and  drug  trafficking  in  those 
areas,  specifically  augmenting 
Empowerment  Zone  programs. 

The  five  new  HIDTAs  will  build  upon 
the  effective  efforts  of  previously 
established  HIDTAs.  In  Fiscal  Year 
1997,  the  HIDTA  program  will  receive 
$140  million  in  Federal  resources.  The 
program  will  support  more  than  150  co- 
located  officer/agent  task  forces; 
strengthen  mutually  supporting  local. 
State,  and  Federal  drug  trafficking  and 
money  laundering  task  forces;  bolster 
information  analysis  and  sharing 
networks:  and.  improve  integration  of 
law  enforcement,  drug  treatment,  and 
drug  abuse  prevention  programs.  The 
states  and  counties  included  in  the  five 
new  HIDTAs  are: 

(1)  Cascade  HIDTA:  State  of 
Washington;  King,  Pierce,  Skagit. 
Snohomish.  Thurston,  Whatcom,  and 
Yakima  counties; 

(2)  Gulf  Coast  HIDTA:  State  of 
Alabama;  Baldwin,  Jefferson.  Mobile, 
and  Montgomery  counties;  State  of 
Louisiana;  Caddo,  East  Baton  Rouge, 
Jefferson,  and  Orleans  parishes;  and 
State  of  Mississippi;  Hancock,  Harrison, 
Hinds,  and  Jackson  counties. 

(3)  Lake  County  HIDTA:  State  of 
Indiana;  Lake  Coimty. 

(4)  Midwest  HIDTA:  State  of  Iowa; 
Muscatine,  Polk,  Pottawattamie.  Scott, 
and  Woodbury  counties;  State  of 
Kansas;  Cherokee.  Crawford,  Johnson, 
Labette,  Leavenworth,  Saline,  Seward, 
and  Wyandotte  counties;  State  of 
Missouri;  Cape  Girardeau.  Christian. 
Clay.  Jackson.  Lafayette.  Lawrence,  Ray, 
Scott,  and  St.  Charles  coimties,  and  the 
dty  of  St.  Louis;  State  of  Nebraska; 
Dakota,  Etawson,  Douglas,  Hall, 
Lancaster,  Sarpy,  and  Scott's  Bluff 
counties;  State  of  South  Dakota;  Clay, 
Codington,  Custer,  Fall  River,  Lawrence, 
Lincoln.  Meade.  Minnehaha. 
Pennington.  Union,  and  YaiUcton 
counties. 

(4)  Rocky  Mountain  HIDTA:  State  of 
Colorado;  Adams.  Arapahoe.  Denver, 
Douglas.  Eagle,  El  Paso.  Garfield. 
Jefferson,  La  Plata,  and  Mesa  coimties; 
State  of  Utah;  Davis,  Salt  Lake,  Summit, 
Utah,  and  Weber  counties;  and  State  of 
Wyoming;  Laramie.  Natrona,  and 
Sweetwater  counties. 
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Signed  at  Washington,  D.C.  this  15th  day 
of  January,  1997. 

Barry  R.  McCaffrey, 

Director. 

IFR  Doc.  97-3334  Filed  2-10-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Coast  Province  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  California  Coast  Province 
Advisory  Committee  (PAC)  will  meet 
from  1:00  p.m.  to  5:00  p.m-.,  on  February 
26, 1997,  and  from  8:30  a.m.  to  3  p.m. 
February  27, 1997,  at  the  Six  Rivers 
National  Forest  Supervisor's  Office 
Conference  Room,  1330  Bayshore  Way, 
Eureka,  CA.  Agenda  items  to  be  covered 
include:  (1)  Siurey  and  Manage  species 
information  presentation;  (2)  Province 
impacts  of  Bsh  species  listed/ potentially 
listed  as  Threatened  or  Endangered;  (3) 
Report  and  recommendations  from 
Public/Private  Subcommittee  (4)  Report 
and  recommendations  from  Monitoring 
Subcommittee;  (5)  Report  and 
recommendations  from  Work  on  the 
Ground  Subcommittee;  (6)  Agency 
updates;  (7)  North  Coast  Environmental 
Center  presentation;  (8)  Agency  reports 
on  December/January  flood  and  storm 
damage  on  federal  lands  in  the 
Province;  (9)  Update  on  Headwaters 
Forest;  (10)  USFWS  request  for 
proposals  for  restoration  projects;  and 
(11)  Open  public  forum.  All  California 
Coast  Province  Advisory  Committee 
meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Daniel  Chishohn,  USDA,  Forest 
Supervisor,  Mendocino  National  Forest, 
825  N.  Humboldt  Avenue,  Willows,  CA, 
95988,  (916)  934-3316  or  Phebe  Brown, 
Province  Coordinator,  USDA. 
Mendocino  National  Forest,  825  N. 
Humboldt  Avenue,  Willows.  CA  95988. 
(916)934-3316. 

Dated:  February  2, 1997. 
DanieiK.  Ousholm, 
Forest  Supervisor. 

[FR  Doc.  97-3264  Filed  2-10-97;  8:45  am) 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  ttte 
Jamestown  (ND)  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designation  of  Grain  Inspection,  Inc. 
(Jamestown),  will  endluly  31, 1997, 
according  to  the  Act.  9  the  January  2, 
1997  Federal  Register  (62  FR  91), 
GIPSA  asked  for  appUcations  from 
persons  interested  in  providing  official 
services  in  the  Jamestown  area. 
Applications  were  due  on  or  before 
January  31, 1997;  no  applications  were 
received.  GIPSA  is  again  asking  for 
applications  from  persons  interested  in 
providing  official  services  in  the 
Jamestown  area. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  March  13, 1997. 

ADDRESSES:  Applications  must  be 
submitted  to  USDA.  GIPSA.  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604, 1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GIPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
GIPSA'  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Jamestown,  main  office  located  in 
Jamestown,  North  Dakota,  to  provide 
official  inspection  services  under  the 
Act  on  August  1, 1994. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 


shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designation 
of  Jamestown  ends  on  July  31, 1997, 
according  to  the  Act. 

Pursuant  to  Section  7(f)(2)  of  the 
USGSA,  the  following  geographic  area, 
in  the  State  of  North  DsJcota,  is  assigned 
tdjamestown. 

Bounded  on  the  North  by  Interstate  94 
east  to  U.S.  Route  85;  U.S.  Route  85 
north  to  State  Route  200;  State  Route 
200  east  to  U.S.  Route  83;  U.S.  Route  83 
southeast  to  State  Route  41;  State  Route 
41  north  to  State  Route  200;  State  Route 
200  east  to  State  Route  3;  State  Route  3 
north  to  U.S.  Route  52;  U.S.  Route  52 
southeast  to  State  Route  15;  State  Route 
15  east  to  U.S.  Route  281;  U.S.  Route 
281  south  to  Foster  Coimty;  the  northern 
Foster  County  line;  the  northern  Griggs 
County  line  east  to  State  Route  32; 

Bounded  on  the  East  by  State  Route 
32  south  to  State  Route  45;  State  Route 
45  south  to  State  Route  200;  State  Route 
200  west  to  State  Route  1;  State  Route 
1  south  to  the  Soo  Railroad  line;  the  Soo 
Railroad  line  southeast  to  Interstate  94; 
Interstate  94  west  to  State  Route  1 ;  State 
Route  1  south  to  the  Dickey  County  line; 

Bounded  on  the  South  by  the 
southern  Dickey  County  line  west  to 
U.S.  Route  281;  U.S.  Route  281  north  to 
the  Lamoure  County  line;  the  southern 
Lamoure  County  line;  the  southern 
Logan  County  line  west  to  State  Route 
13;  State  Route  13  west  to  U.S.  Route  83; 
U.S.  Route  83  south  to  the  Emmons 
County  line;  the  southern  Emmons 
County  line;  the  southern  Sioux  County 
line  west  State  Route  49;  State  Route  49 
north  to  State  Route  2l;  State  Route  21 
west  to  the  Burlington-Northern  (BN) 
line;  the  Burlington-Northern  (BN)  line 
northwest  to  State  Route  22;  State  Route 
22  south  to  U.S.  Route  12;  U.S.  Route  12 
west-northwest  to  the  North  Dakota 
State  line;  and 

Bounded  on  the  West  by  the  western 
North  Dakota  State  line  north  to 
Interstate  94. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Farmers 
Coop  Elevator,  Fessenden,  Farmers 
Union  Elevator,  and  Manfred  Grain, 
both  in  Manfied,  all  in  Wells  County 
(located  inside  Grand  Forks  Grain 
Inspection  Department,  Inc.'s,  area);  and 
Norway  Spur,  and  Oakes  Grain,  both  in 
Oakes.  Dickey  County  (located  inside 
North  Dakota  Grain  Inspection  Service, 
Inc's,  area). 

Jamestown's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Jamestown's  area  which 
have  been  and  will  continue  to  be 


6168  Federal  Register  /  Vol.  62.  No.  28  /  Tuesday,  February  11,  1997  /  Notices 


serviced  by  the  following  official 
agency:  Minot  Grain  Inspection,  Inc.: 
Benson  Quinn  Company,  Underwood; 
and  Missouri  Valley  Grain  Company, 
Washbum,  all  in  McLean  County. 

Interested  persons,  including 
Jamestown,  are  hereby  given  the 
opportunity  to  apply  for  designation  to 
provide  ofRcial  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  Jamestown 
geographic  area  is  for  the  period 
beginning  August  1, 1997,  and  ending 


July  31,  2000.  Persons  wishing  to  apply 
for  designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

AUTHORfTY:  Pub.  L  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  February  5, 1997 
Neil  E.  Porter 

Director,  Compliance  Division 
[FR  Doc.  97-3374  Filed  2-10-97;  8:45  ami 

BHJJNOCOOC  M1»-EN-F 


Deposting  Of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act,  1921,  as  amended 
(7  U.S.C.  181  et  seq.),  no  longer  come 
within  the  definition  of  a  stockyard 
imder  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 


Facility  No.,  name,  and  locatioff  of  stockyard 


AZ-1M,  Arizona  Livestock  Auctton,  Inc..  Ptioenix,  Arizona 

IA-111,  Audubon  County  Livestock  Exctiange.  AixUbon.  kjwa 

IA-127,  Coggon  Livestock  Sales  Co.,  Coggon,  Iowa  

IA-163,  Independence  Livestock  Sales  Company,  Independence,  kwra 

IA-259.  The  Auction  Farm,  ShekJon,  Iowa  

NB-177.  SpakSng  Livestock  Maritet,  Spaking.  Nebraska 

NY-157,  BasTs  Livestock  Exchange,  Watertown,  New  Yori<  

NC-167,  Foothills  Livestock  Auctkjn,  Inc.,  Spindale,  North  Carolina 

PA-115,  Green  Dragon  Livestock  Sales,  Ephrata,  Pennsylvania  


Date  of  posting 


February  12, 1975. 
May  28.  1959. 
May  18.  1959. 
May  23,  1959. 
July  21, 1987. 
January  27,  1950. 
August  2, 1978. 
July  11,1994. 
December  10, 1959. 


This  notice  is  in  the  nature  of  .a 
change  relieving  a  restriction  and,  thus, 
may  be  made  effective  in  less  than  3D 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  TTiis  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington,  D.C.  this  3rd  day  of 
February  1997. 

Daniel  L.  Van  Ackeren, 

Director.  Livestock  Marketing  Division, 

Packers  and  Stockyards  Programs. 

(FR  Doc  97-3375  Filed  2-10-97;  8:45  ami 

MLUNQCOOC  UtO-KO-P 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

2000  Census  Advisory  Committee 

AQENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  pubhc  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended  by  Pub.  L  94-409, 
Pub.  L.  96-523.  and  97-375),  we  are 
giving  notice  of  a  meeting  of  the  2000 
Census  Advisory  Committee.  The 
meeting  will  convene  on  March  6-7, 
1997.  at  the  Bureau  of  the  Census, 


Conference  Center,  Federal  Building  3. 
Suitland.  MD  20746. 

The  Advisory  Committee  is  composed 
of  a  Chair,  Vice  Chair,  and  up  to  thirty- 
five  member  oi^ganizations,  all 
appointed  by  the  Secretary  of 
Commerce.  The  Advisory  Committee 
will  consider  the  goals  of  Census  2000 
and  user  needs  for  information  provided 
by  that  census,  and  provide  a 
perspective  fi^m  the  standpoint  of  the 
outside  user  community  about  how 
operational  plaiming  and 
implementation  methods  proposed  for 
Census  2000  will  realize  those  goals  and 
satisfy  those  needs.  The  Advisory 
Committee  shall  consider  all  aspects  of 
the  conduct  of  the  2000  census  of 
population  and  housing,  and  shall  make 
recommendations  for  improving  that 
census. 

DATES:  On  Thursday.  March  6, 1997,  the 
meeting  will  begin  at  9:00  a.m.  and 
adjourn  for  the  day  at  4:30  p.m.  On 
Friday,  March  7, 1997.  the  meeting  will 
begin  at  9:00  a.m.  and  adjourn  at  3:30 
p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Bureau  of  the  Census,  Conference 
Center.  Federal  Building  3.  Suitland. 
MD  20746. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  wishing  additional  information 
about  this  meeting,  or  who  wishes  to 
submit  written  statements  or  questions, 
may  contact  Maxine  Anderson-Brown, 
Committee  Liaison  Officer,  Department 
of  Commerce.  Bureau  of  the  Census, 
Room  3039,  Federal  Building  3. 


Washington,  DC  20233,  telephone:  301- 
457-2308. 

SUPPLEMENTARY  INFORMATION:  A  brief 
period  will  be  set  aside  for  public 
comment  and  questions.  However, 
individuals  with  extensive  questions  or 
statements  for  the  record  must  submit 
them  in  writing  to  the  Commerce 
Department  official  named  above  at 
least  three  working  days  prior  to  the 
meeting. 

The  meeting  is  ph)rsically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kathy  Maney;  her  telephone  number  is 
301-457-2308. 

Dated:  February  6. 1997. 
Everett  M.  Ehrlich, 

Under  Secretaryfor  Economic  Affairs, 
Economics  and  Statistics  Administration. 
(FR  Doc.  97-3378  Filed  2-10-97;  8:45  ami 
BIUMQ  COOe  3B10-CA-M 


International  Trade  Administration 
[A-688-609] 

Color  PIctura  Tubes  From  Jaf>an; 
Preliminary  Results  of  Antidumping 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidimiping  duty  administrative  review 
of  color  picture  tubes  irom  Japan. 


UMI 
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summary:  In  response  to  a  request  by  the 
petitioners,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  color 
picture  tubes  (QPTs)  from  Japan.  The 
period  of  review  (POR)  is  January  1, 
1995  "through  December  31, 1995.  The 
review  indicates  the  existence  of 
diunping  margins  during  this  period. 
We  have  preliminarily  determined 
that  subject  merchandise  has  been  sold 
at  less  than  normal  value  (NV)  during 
the  POR.  If  these  preUminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  during 
the  POR.  Interested  parties  are  invited  to 
comment  on  these  preUminary  results. 
EFFECTIVE  DATE:  February  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle  or  Kris  Campbell,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition,  all 
citations  to  the  Department's  regulations 
are  to  the  current  regulations,  as 
amended  by  the  interim  regulations 
published  in  the  Federal  Register  on 
May  11, 1995  (60  FR  25130). 

Background  "• 

On  January  26, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  2488)  a  notice  of  "Opportunity  To 
Request  an  Administrative  Review"  of 
the  antidumping  duty  order  on  CPTs 
from  Japan  (52  FR  44171  (November  18, 
1987)).  In  accordance  with  19  C.F.R 
353.22(a),  the  petitioners,  the 
International  Association  of  Machinists 
and  Aerospace  Workers,  International 
Union  of  Electronic,  Electrical,  Salaried, 
Machine  &  Furniture  Workers,  AFL- 
QO,  Industrial  Union  Department  AFL- 
QO,  requested  that  we  conduct  an 
administrative  review  of  sales  of  CPTs 
from  Japan  by  Mitsubishi  Electric 
Corporation  (MELCO).  We  published  a 
notice  of  initiation  of  this  antidimiping 
duty  administrative  review  on  February 
20, 1996  (61  FR  6347),  covering  the 
period  January  1, 1995  through 
December  31, 1995. 

Because  it  was  not  practicable  to 
complete  this  review  within  the  normal 


time  frame,  on  October  25, 1996,  we 
published  in  the  Federal  Register  our 
notice  of  extension  of  the  time  limit  for 
these  preliminary  results  to  January  30, 
1997  (61  FR  55271).  The  deadline  for 
the  final  results  will  continue  to  be  120 
days  after  publication  of  these 
preliminary  results. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  CPTs  from  Japan.  CPTs  are 
defined  as  cathode  ray  tubes  suitable  for 
use  in  the  manufacture  of  color 
televisions  or  other  color  entertainment 
display  devices  intended  for  television 
viewing.  This  merchandise  is 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
8540.11.00.10,  8540.11.00.20. 
8540.11.00.30,  8540.11.00.40, 
8540.11.00.50  and  8540.11.00.60. 
Although  the  HTS  item  numbers  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  verified  information 
provided  by  MELCO  by  using  standard 
verification  procedures,  including 
onsite  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  We 
conducted  the  verification  at  the 
company's  headquarters  in  Kyoto, 
Japan,  from  September  17  through 
September  20, 1996.  Our  verification 
results  are  outlined  in  the  public 
version  of  the  verification  report.  See 
Memorandum  from  Case  Analyst  to  File, 
dated  December  27, 1996. 

Product  Comparisons 

We  calculated  NV  on  a  monthly 
weighted-average  basis.  Where  possible, 
we  compared  U.S.  sales  to  sales  of 
identical  merchandise  in  Japan.  For  U.S. 
sales  in  which  identical  merchandise 
was  not  sold  during  the  relevant 
contemporaneous  period,  we  compared 
U.S.  sales  to  the  most  similar  foreign 
like  product  on  the  basis  of 
characteristics  listed  in  MELCO's  April 
1, 1996  response  to  section  A  of  our 
questionnaire. 

Constructed  Export  Price 

We  calculated  a  constructed  export 
price  (CEP)  for  MELCO's  U.S. 
transactions,  in  accordance  with  section 
772(b)  of  the  Act,  because  sales  to  the 
first  unrelated  purchaser  took  place  after 
importation  into  the  United  States. 

We  calculated  CEP  based  on  the 
packed,  ex- warehouse  price  from  the 


U.S.  subsidiary  to  imrelatedcustomers. 
We  made  deductions  from  CEP  for  U.S. 
packing  in  the  United  States, 
international  freight,  foreign  inland 
freight,  marine  insurance,  U.S.  customs 
duties,  U.S.  inland  freight  insurance  and 
U.S.  inland  freight.  In  accordance  with 
section  772(d)(1)  of  the  Act,  we 
deducted  fit)m  CEP  the  following  selling 
expenses  that  related  to  economic 
activity  in  the  United  States: 
commissions,  direct  selling  expenses, 
including  advertising,  warranties,  credit 
expenses,  discounts,  rebates,  and 
indirect  selling  expenses,  including 
inventory  carrying  costs,  and  further 
manufacturing.  W«  also  made  an 
adjustment  for  CEP  profit  in  accordance 
with  section  772  (d)(3)  of  the  Act. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(C)  of  the  Act.  Since 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  NV  on  home 
market  sales.  We  based  NV  on  the 
packed,  delivered  price  to  unrelated 
purchasers  in  the  home  market. 

Where  applicable,  we  made 
adjustments  to  home  market  prices  for 
discounts,  rebates,  technical  service 
expenses,  pre-sale  warehouse  expenses, 
and  royalties.  To  adjust  for  differences 
in  circumstances  of  sale  between  the 
home  market  and  the  United  States,  we 
deducted  post-sale  inland  freight  and 
credit  expense  from  NV  in  accordance 
with  section  773(a)(6)(C)  of  the  Act.  In 
accordance  with  19  C.F.R.  353.56(b),  we 
made  an  adjustment  to  NV  for  indirect 
selling  expenses  in  the  home  market  to 
offset  the  sum  of  commissions  in  the 
United  States. 

In  order  to  adjust  for  diflierences  in 
packing  between  the  two  markets,  we 
deducted  home  market  packing  costs 
from  NV  and  added  U.S.  packing  costs. 

We  compared  U.S.  sales  of  CPTs  to 
NV  based  on  constructed  value  (CV) 
when  MELCO  did  not  have 
contemporaneous  home  market  sales  of 
CPTs  with  which  we  could  compare  the 
U.S.  sale.  We  calculated  CV  in 
accordance  with  section  773(e)  of  the 
Tariff  Act.  We  included  the  cost  of 
materials,  labor,  general  expenses,  profit 
and  packing.  Where  appropriate,  we 
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made  adjustjnents  to  CV,  in  accordance 
with  19  C.F.R.  353.56,  for  differences  in 
drcumstances  of  sale. 

The  home  market  and  CV  databases 
that  MELCO  submitted  did  not  contain 
matches  for  certain  U.S.  sales.  See 
Memorandum  from  Analyst  to  File: 
Preliminary  Results  for  MELCO,  January 
30, 1997.  Therefore,  in  accordance  with 
section  776  of  the  Act,  we  applied  a  rate 
based  on  the  facts  available  to  these 
sales.  Given  the  nature  and  extent  of  the 
deRciency,  we  have  selected  the 
weighted-average  rate  that  we  calculated 
for  all  other  sales  in  this  review  (1.92 
percent)  as  facts  available.  See  section 
776(a)  of  the  Act. 

Level  of  Trade  and  CEP  Ofibet 

As  set  forth  in  section  773(a)(7)  of  the 
Act  and  in  the  Statement  of 
Administrative  Action  (H.R.  Doc.  316, 
Vol.  1, 103d  Cong.,  2d  Sess.  (1994)) 
(SAA)  at  829-831,  to  the  extent 
practicable,  we  will  calculate  NV  based 
on  sales  at  the  same  level  of  trade  as  the 
U.S.  sale.  In  this  review,  we  were  unable 
to  find  comparison  sales  at  the  same 
level  of  trade  as  the  U.S.  sales. 
Accordingly,  we  compared  the  sales  in 
the  United  States  to  sales  at  a  different 
level  of  trade  in  the  comparison  market. 

In  accordance  with  section 
773(a)(7)(A)  of  the  Act,  if  we  compare  a 
U.S.  sale  with  a  home  market  sale  made 
at  a  different  level  of  trade,  we  will 
adjust  the  NV  to  accoimt  for  this 
difference  if  two  conditions  are  met. 
First,  there  must  be  differences  between 
the  actual  selling  functions  performed 
by  the  seller  at  the  level  of  trade  of  the 
U.S.  sale  and  at  the  level  of  trade  of  the 
comparison  market  sale  used  to 
determine  NV.  Second,  the  differences 
must  affect  price  comparability  as 
evidenced  by  a  pattern  of  consistent 
price  differences  between  sales  at  the 
different  levels  of  trade  in  the  market  in 
which  NV  is  determined.  For  CEP  sales, 
section  773(a)(7)(B)  of  the  Act 
establishes  the  procedures  for  making  a 
CEP  "offset"  when  two  conditions  exist: 
(1)  NV  is  established  at  a  level  of  trade 
which  constitutes  a  more  advanced 
stage  of  distribution  than  the  level  of 
trade  of  the  CEP;  and  (2)  the  data 
available  do  not  provide  an  appropriate 
basis  for  a  level-of-trade  adjustment. 

We  based  the  level  of  trade  of  CEP 
sales  on  the  price  in  the  United  States 
after  making  the  CEP  deductions  under 
section  772(d)  but  before  making  the 
deductions  under  section  772(c).  Where 
home  market  sales  served  as  the  basis 
for  NV.  we  determined  the  NV  level  of 
trade  based  on  starting  prices  in  the 
home  market.  Where  NV  was  based  on 
CV,  we  determined  the  NV  level  of  trade 
based  on  the  level  of  trade  of  the  sales 


from  which  we  derived  SG&A  and  profit 
forCV. 

In  order  to  determine  whether  sales  in 
the  comparison  market  are  at  a  different 
level  of  trade  than  the  CEP,  we 
examined  whether  the  comparison  sales 
were  at  different  stages  in  the  marketing 
process  than  the  CEP.  We  made  this 
determination  on  the  basis  of  a  review 
of  the  distribution  system  in  the 
comparison  market,  including  selling 
functions,  class  of  customer,  and  the 
level  of  selling  expenses  for  each  type 
of  sale.  Different  stages  of  marketing 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade. 
Similarly,  while  customer  categories 
such  as  "distributor"  and  "wholesaler" 
may  be  useful  in  identifying  different 
levels  of  trade,  they  are  insufficient  in 
themselves  to  establish  that  there  is  a 
difference  in  the  level  of  trade.  See 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
51896  (October  4.  1996). 

MELCO  requested  that  we  make  a 
level-of-trade  adjustment,  or  a  CEP 
offset  if  we  could  not  quantify  a  level- 
of-trade  adjustment,  because  sales  in  the 
home  market  involved  a  more  advanced 
level  of  trade  than  the  level  of  trade  of 
the  CEP.  Our  analysis  of  the  reported 
selling  expenses,  selling  functions,  and 
customer  classes  of  U.S.  and  home 
market  sales  demonstrates  that  the  home 
market  sales  are  distributed  through  a 
more  advanced  marketing  stage  than 
that  involved  at  the  level  of  trade  of  the 
CEP. 

Because  we  compared  CEP  sales  to 
home  market  sales  at  a  different  level  of 
trade,  we  examined  whether  a  level-of- 
trade  adjustment  was  appropriate.  In 
this  case,  we  were  unable  to  quantify 
price  differences  involving  comparisons 
of  sales  made  at  different  levels  of  trade 
because,  the  same  level  of  trade  as  that 
of  the  CEP  did  not  exist  in  the  home 
market.  Therefore,  we  could  not 
determine  whether  there  was  a  pattern 
of  consistent  price  differences  between    ' 
the  levels  of  trade  based  on  respondent's 
home  market  sales  of  merchandise 
under  review. 

Because  we  were  unable  to  quantify  a 
level-of-trade  adjustment  based  on  a 
pattern  of  consistent  price  differences, 
we  granted  a  CEP  offset  where  the 
comparison  sales  were  at  a  more 
advanced  level  of  trade  than  the  sales  to 
the  United  States,  in  accordance  with 
section  773(a)(7)(B)  of  the  Act. 


To  calculate  the  CEP  offset,  in 
accordance  with  section  772(d)(1)(D)  of 
the  Act,  we  considered  the  home  market 
indirect  selling  expenses  and  deducted 
this  amount  firom  NV  on  home  market 
sales  which  we  compared  to  U.S.  CEP 
sales.  We  limited  the  home  market 
indirect  selling  expense  deduction  by 
the  amount  of  the  indirect  selling 
expenses  incurred  in  the  United  States. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Currency  conversions  were  made  at 
the  rates  certified  by  the  Federal  Reserve 
Bank.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
to  convert  foreign  currencies  into  U.S. 
dollars  unless  the  daily  rate  involves  a 
"fluctuation."  It  is  our  practice  to  find 
that  a  fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
rate  by  2.25  percent.  See  Preliminary 
Results  of  Antidumping  Duty  ., 
Administrative  Review:  Certain  Welded 
Carbon  Steel  Pipe  and  Tube  from 
Turkey.  61  FR  35188,  35192  (July  5. 
1996).  The  benchmark  rate  is  defined  as 
the  rolling  average  of  the  rates  for  the 
past  40  business  days.  Because  we 
foimd  no  fluctuation  in  this  case,  we 
believe  it  is  appropriate  to  use  a  daily 
exchange  rate  for  currency  conversion 
purposes. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  the 
CEP  to  NV,  we  preliminarily  determine 
that  the  following  dumping  margin 
exists  for  the  period  January  1, 1995 
through  December  31, 1995: 


Manufacturei/exporter 

Margin 
(percent) 

MELCO  

1  92 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held 
approximately  44  days  after  the 
publication  of  this  notice.  Interested 
parties  may  submit  written  comments 
(case  briefs)  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  publish  a  notice  of 
final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  such 
written  comments,  within  120  days  of 
publication  of  these  preliminary  results. 


UMI 
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The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevents 
calculation  of  duties  on  an  entry-by- 
entry  basis,  we  have  calculated  an 
importer-specific  ad  valorem  duty 
assessment  rate  for  the  merchandise 
based  on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  This  rate  will 
be  assessed  uniformly  on  all  entries  of 
that  particular  importer  made  diuing  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  NV  and  CEP,  by  the 
total  CEP  value  of  the  sales  compared, 
and  adjusting  the  result  by  the  average 
difference  between  CEP  and  customs 
value  for  all  merchandise  examined 
during  the  POR.)  The  Department  will 
issue  appraisement  instructions  directly 
to  the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  For 
MELCO  the  cash  deposit  rate  will  be  the 
rate  established  in  the  final  results  of 
this  review;  (2)  if  the  exporter  is  not  a 
firm  covered  in  this  review,  a  previous 
review,  or  the  original  less-than-fair 
value  investigation  (LTFV),  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  which  was  established  for 
the  most  recent  period  for  the 
manufacturer  of  the  merchandise:  (3)  for 
non-Japanese  exporters  of  subject 
merchandise  from  Japan,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  Japanese  suppUer  of  that  exporter; 
(4)  if  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  reviews,  the  cash  deposit 
rate  will  be  27.93  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation,  as  explained  below.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

On  May  25, 1993,  the  Court  of 
International  Trade  (OT)  in  Floral 
Trade  Council  v  United  States,  822 
F.Supp.  766  (OT  1993),  and  Federal- 
Mogul  Corporation  and  The  Tonrington 
Company  v.  United  States.  822  F.Supp. 
782  (OT)  1993),  decided  that  once  an 
"All  Others"  rate  is  established  for  a 
compmny  it  can  only  be  changed 


through  an  administrative  review.  We 
have  determined  that,  in  order  to 
implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "All  Others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  orders.  Therefore,  we 
are  reinstating  the  "All  Others"  rate 
made  effective  by  the  final 
determination  of  sales  at  LTFV  (see 
Color  Pictures  Tubes.  52  FR  44171, 
November  18, 1987). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  C.F.R. 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
C.F.R.  353.22. 

Dated:  January  30, 1997. 

Robert  S.  LaRima, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-3361  Filed  2-10-97;  8:45  ami 
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[A-633-80q 

Certain  Stainless  Steel  Wire  Rod  From 
India;  Preliminary  Results  of  New 
Shipper  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
new  shipper  antidumping  duty 
administrative  review;  Certain  stainless 
steel  wire  rod  from  India. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  (SSWR)  fit>m 
India  in  response  to  a  request  by  one 
manufacturer/exporter,  Isibars  Limited 
(Isibars).  This  review  covers  sales  of  this 
merchandise  to  the  United  States  diuing 
the  period  January  1. 1996  through  June 
30, 1996. 

We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  (NV).  If  these  preliminary 
results  are  adopted  in  our  final  results 


of  administrative  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  subject  entries  without  regard 
to  antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  aigimient  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  February,  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannery. 
ImpcHt  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-4733. 

Applicable  Statute  and  Regulatioiu 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Dejjartment's  regulations  are  to  the 
ciurent  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

SUPPLEMENTARY  INFORMATION: 


Background 

On  June  28, 1996,  the  Department 
received  a  request  from  Isibars  for  a  new 
shipper  review  pursuant  to  section 
751(a)(2)(B)  of  the  Act  and  section 
353.22(h)  of  the  Department's  interim 
regulations,  which  govern 
determinations  of  antidumping  duties 
for  new  shippers.  These  provisions  state 
that,  if  the  Department  receives  a 
request  for  review  from  an  exporter  or 
producer  of  the  subject  merchandise 
stating  that  it  did  not  export  the 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI)  and 
that  such  exporter  and  producer  is  not 
affiliated  with  any  exporter  or  producer 
who  exported  the  subject  merchandise 
during  that  period,  the  Department  shall 
conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  such 
exporter  or  producer,  if  the  Department 
has  not  previously  established  such  a 
margin  for  the  exporter  or  producer.  To 
establish  these  facts,  the  exporter  or 
producer  must  include  with  its  request, 
with  appropriate  certification:  (i)  the 
date  on  which  the  merchandise  was  first 
entered,  or  withdrawn  fit)m  warehouse, 
for  consumption,  or,  if  it  cannot  certify 
as  to  the  date  of  first  entry,  the  date  on 
which  it  first  shipped  the  merchandise 
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for  export  to  the  United  States;  (ii)  a  list 
of  the  firms  with  which  it  is  affiliated; 
and  (iii)  a  statement  from  such  exporter 
or  producer,  and  from  each  affiliated 
firm,  that  it  did  not,  under  its  current  or 
a  former  name,  export  the  merchandise 
during  the  POI. 

Isibars'  request  was  accompanied  by 
information  and  certification 
establishing  the  names  of  Isibar's 
affiliated  parties  and  statements  that 
Isibars  and  its  affiliated  parties  did  not, 
under  any  name,  export  the  subject 
merchandise  during  the  POI.  Isibars 
supplied  the  date  of  shipment  in  a  letter 
dated  July  29, 1996. 

On  August  6, 1996,  we  published  in 
the  Federal  Register  (60  FR  40819)  a 
notice  of  initiation  of  this  new  shipper 
antidumping  duty  administrative  review 
of  Isibars.  The  Department  is  now 
conducting  this  review  in  accordance 
with  section  751  of  the  Act  and  section 
353.22  of  its  interim  regulations. 

Scope  of  Review 

The  products  covered  by  the  order  are 
SSWR  which  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
and  pickled.  The  most  common  size  is 
5.5  millimeters  in  diameter. 

The  SSWR  subject  to  this  review  are 
currently  classiHable  under  subheadings 
7221.00.0005.  7221.00.0015. 
7221.00.0020.  7221.00.0030, 
7221.00.0040.  7221.00.0045. 
7221.00.0060.  7221.00.0075.  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

lliis  review  covers  one  manufacturer/ 
exporter.  Isibars,  and  the  period  January 
1, 1996  through  June  30. 1996. 

Verificatioii 

As  provided  in  section  776(b)  of  the 
Act.  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  respondent's 
facilities,  the  examination  of  relevant 
sale  and  financial  records,  and  selection 
of  original  documentation  containing 
relevant  infiumation.  Otir  verification 
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results  are  outlined  in  the  public 
version  of  the  verification  report. 

United  States  Price 

In  calculating  United  States  Price 
(USP).  we  used  export  price  (EP).  in 
accordance  with  section  772(a)  of  the 
Act,  because  the  subject  merchandise 
was  sold  directly  to  the  first  unaffiliated 
piuchaser  in  the  United  States  prior  to 
importation  into  the  United  States  and 
constructed  export  price  was  not 
otherwise  indicated. 

We  calculated  EP  based  on  the  price 
from  Isibars  to  an  unaffiliated  customer 
prior  to  importation  into  the  United 
States.  In  accordance  with  section 
772(c)(2)  of  the  Act,  we  made 
deductions  for  terminal  handling 
charges,  foreign  inland  fi^ight,  ocean 
frei^t,  and  marine  insiu^nce.  No  other 
adjustments  were  claimed  or  allowed. 

Normal  Value 

Because  there  were  no  sales  of  the 
subject  merchandise  in  the  home  market 
during  the  period  of  review  (POR).  we 
based  NV  on  third  country  sales  in 
accordance  with  section  773(a)(l)(C)(i) 
of  the  Act.  In  accordance  with  section 
773(a)(l)(B)(ii)  of  the  Act.  we  based  NV 
on  sales  of  the  foreign  like  product  to 
the  Philippines  because  the  prices  were 
representative,  the  aggregate  quantity  of 
sales  to  the  PhiUppines  exceeded  five 
percent  of  the  aggregate  quantity  of  the 
subject  merchandise  sold  for  export  to 
the  United  States,  and  we  did  not  find 
that  the  particular  market  situation 
prevented  a  proper  comparison  with  EP. 

We  based  NV  on  the  packed.  C&F 
price  to  unafiiliated  purchasers  in  the 
Philippines.  We  made  deductions  for 
terminal  handling  charges,  foreign 
inland  freight,  and  ocean  freight.  We 
adjusted  for  differences  in  packing  costs 
between  the  two  markets.  We  made 
circumstance-of-sale  adjustments  for 
differences  in  credit  costs  and  bank 
charges  between  the  two  markets.  We 
deducted  third  country  commissions 
and  added  U.S.  indirect  selling 
expenses  up  to  the  amount  of  the  third 
coimtry  commission.  Because  Isibars 
failed  to  report  U.S.  indirect  selling 
expenses,  as  facts  available  we  based 
U.S.  indirect  selling  expenses  on  the 
amount  of  the  third  country 
commission. 

Preliminaiy  Results  of  the  Review 

As  a  result  of  our  comparison  of  EP 
and  NV,  we  preliminarily  determine 
that  the  following  weighted-average 
dumping  mai^gin  exists: 


Manufacturer/ 
exporter 

Period 

Margin 

Isibars 

1/1/96-6/30/96 

0.00 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested.  v\^ll  be  held  34 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  20  days  of  the  date  of  publication 
of  this  notice.  Rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
27  days  after  the  date  of  publication  of 
this  notice.  Peuties  who  submit 
argument  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2^)  a  brief  summary  of  the 
argument.  The  Oepartment  will  issue 
the  final  results  of  this  new  shipper 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  90  days  of  issuance  of  these 
preliminary  results. 

Upon  completion  of  this  new  shipper 
review,  the  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  results  of  this 
review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  sold  during  the 
POR  and  covered  by  the  determination 
and  for  future  deposits  of  estimated 
duties. 

Fiulhermore,  upon  completion  of  this 
review,  the  posting  of  a  bond  or  security 
in  lieu  of  a  cash  deposit,  pursuant  to 
section  751(a)(2)(B)(iii)  of  the  Act  and 
section  353.22(h)(4)  of  the  Department's 
interim  regulations,  will  no  longer  be 
permitted  and.  should  the  final  results 
yield  a  margin  of  dumping,  a  cash 
deposit  will  be  required  for  each  entry 
of  the  merchandise. 

The  following  deposit  requirement 
will  be  effective  upon  publication  of  the 
final  results  of  this  new  shipper 
antidumping  duty  administrative  review 
for  all  shipments  of  stainless  steel  wire 
rod  bom  Ladia  entered,  or  withdrawn 
&t)m  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  this  new  shipper 
review;  (2)  if  the  exporter  is  not  a  firm 
covered  in  this  new  diipper  review,  but 
was  covered  in  a  previous  review  or  the 
original  less-than-fair-value  (LTFV) 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
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if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiuers 
and/or  exporters  of  this  merchandise, 
shall  be  48.80  percent,  the  "all  others" 
rate  established  in  the  LTFV 
investigation  (58  FR  63335,  December  1, 
1993). 

These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preUminary  reminder  to  importers  of 
their  responsibihty  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  new  shipper  administrative 
review  and  notice  are  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  (19 
U.S.C.  1675(a)(2)(B))  and  19  CFR 
353.22(h). 

Dated:  January  31, 1997. 

Robert  S.  LaRuasa. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-3357  Filed  2-10-97: 8:45  am) 
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[A-670-801] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
nnal  Results  and  Partial  Termination 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
hitemational  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  termination  of  antidumping  duty 
administrative  review  on  tapered  roller 
bearings  and  parts  thereof,  finished  and 
unfinished,  irom  the  People's  RepubUc 
of  China. 

SUMMARY:  On  August  5, 1996,  the 
Department  of  Commerce  (the 
Department)  pubhshed  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  tapered 
roller  bearings  (TRBs)  and  parts  thereof, 
finished  and  imfinished.  from  the 


People's  Republic  of  China  (PRC).  The 
period  of  review  (POR)  is  June  1, 1994, 
through  May  31, 1995. 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculations,  including 
corrections  of  certain  clerical  errors. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  entitled 
"Final  Results  of  Review." 

We  have  determined  that  sales  have 
been  made  below  normal  value  (NV) 
during  the  POR.  Accordingly,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping-duties  based  on  the 
difiierence  between  export  price  (EP)  or 
constructed  export  price  (CEP)  and  NV. 

We  have  terminated  this  review  with 
respect  to  Shanghai  General  Bearing 
Company  (Shanghai)  based  on  our 
revocation  of  the  company  from  this 
order  in  the  final  results  of  the  1993-94 
review.  See  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  the  PRC  (to  be 
published  in  Vol.  62  of  the  Federal 
Register  in  February  1997)  [TRBs  VII). 
EFFECTIVE  DATE:  February  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle.  Andrea  Chu.  Kristie 
Strecker,  or  Kris  Campbell,  hnport 
Administration,  International  Trade 
Administration,  U.S.  Etepartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington  DC  20230; 
telephone  (202)  482-4733. 
APPUCABIE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Roimd  Agreements  Act 
(URAA). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  5, 1996,  we  published  in 
the  Federal  Register  the  preliminary 
results  of  administrative  review  of  the 
antidumping  duty  order  on  TRBs  from 
the  PRC.  See  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  From  the  People's  Republic 
of  China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  40610  (August  5, 1996) 
[Preliminary  Results).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results  and 
held  a  public  hearing  on  September  25, 
1996.  The  following  parties  submitted 
comments:  The  Timken  Company 
(Petitioner);  Guizhou  Machinery  Import 
and  Export  Corporation  (Guizhou 


Machinery).  JiUn  Province  Machinery 
Import  and  Export  Corporation  (JiUn), 
Liaoning  MEC  Group  Company  Limited 
(Liaoning).  Luoyang  Bearing 
Corporation  (Luoyang),  Shandong 
Machinery  and  Equipment  Import  & 
Export  Group  Corporation  (Shandong), 
Tianshui  Hailin  Bearing  Factory 
(Tianshui),  China  National  Machinery 
Import  and  Export  Corporation  (CMC), 
China  National  Automotive  Industry 
Import  &  Export  Guizhou  Corporation 
(Guizhou  Automotive),  Wanxiang  Group 
Corporation  (Wanxiang),  Xiangfan 
Machinery  Foreign  Trade  Corporation 
Hubei  China  (Xiangfan).  Zhejiang 
Machinery  Import  &  Export  Corporation 
(Zhejiang),  and  Wafangdian  Bearing 
hidustry  Corporation  (Wafangdian) 
(collectively  referred  to  as  Guizhou 
Machinery  et  al.);  Premier  Bearing  and 
Equipment  Company  (Premier);  Great 
Wall  Industry  Corporation  (Great  Wall); 
East  Sea  Bearing  Company  Limited/Peer 
Bearing  Company  (East  Sea);  Transcom, 
Incorporated  (Transcom);  and  L&S 
Bearing  Company/LSB  Industries  (L&S). 

We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)(1)  of  the  Act  and  19 
CFR  353.22. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  TRBs  and  parts  thereof, 
finished  and  unfinished,  from  the  PRC 
This  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00. 
8482.91.00.60,  8482.99.30.  8483.20.40. 
8483.20.80.  8483.30.80.  8483.90.20. 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Facts  Available 

In  accordance  with  section  776(a)  of 
the  Act.  we  have  determined  that  the 
use  of  adverse  Facts  Available  is 
appropriate  for  certain  firms,  as 
discussed  in  the  Preliminary  Results  at . 
40613-14. 

Analysis  of  Comments  Received 

1 .  Separate  Rates 
Comment  1 

Petitioner  states  that  the  Department 
incorrectly  determined  that  all  fourteen 
PRC  companies  that  participated  in  this 
review  are  entitled  to  a  separate  rate. 
Petitioner  requests  that  the  Department 
review  these  firms  as  a  single  entity. 

Petitioner  claims  that  the 
Department's  finding  that  a  PRC  list  of 
products  subject  to  direct  govenunent 
control  does  not  name  "TRBs"  is 
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inaccurate  because  the  list  does  name 
"bearings"  (citing  "TempKirary 
Provisions  for  Administration  of  Export 
Commodities").  Petitioner  states  that  the 
fact  that  TRBs.  as  "bearings,"  appear  on 
this  list  eliminates  a  significant  reason 
for  the  Department's  decision  to 
determine  separate  rates. 

Petitioner  adds  that,  in  the 
preliminary  results,  the  Department 
misapplied  its  standard  criteria  by 
ignoring  the  presumption  that 
respondents  constitute  a  single  entity. 
Petitioner  argues  that,  in  fact,  the 
Department  has  presumed  in  favor  of 
the  absence  of  de  jure  dnd  de  facto 
control  and  has  accepted  unsupported 
claims  and  non-market-economy  (NME) 
laws  as  the  basis  for  single  rates  despite 
common  ownership  of  entities. 
Petitioner  cites  as  evidence  for  the 
switch  in  the  presumption  the  fact  that, 
in  the  preliminary  results,  the 
Department  stated  that  "there  is  no 
evidence  that  [the  authority  of  general 
managers  to  enter  into  contracts]  is 
subject  to  any  level  of  government 
control"  (citing  the  Preliminary  Results 
at  40612).  Petitioner  claims  that, 
instead,  the  Department  should  have  to 
find  that  "it  has  firm  evidence  that  this 
authority  is  not  subject  to  any  level  of 
government  control." 

Petitioner  also  argues  that  the 
Department  should  make  its  separate- 
rate  analysis  consistent  with  rules  for 
evaluating  affiliated  parties  and  for 
collapsing  firms  (citing  section  771(33) 
of  the  Act  with  respect  to  the 
determination  of  affiliated  parties).  In 
this  regard,  Petitioner  states  that  the 
Department  should  consider  whether 
the  common  owners  have  the  ability  to 
exercise  restraint  or  direction  over  the 
companies,  including  whether  the 
owners  can  shift  production  or  export 
activities  among  firms.  Petitioner  argues 
that,  if  the  Department  undertook  such 
an  analysis,  it  would  find  that  none  of 
the  respondents  is  entitled  to  a  separate 
rate  because  the  PRC  government  has 
the  ability,  whether  or  not  it  exercises 
it  in  an  apparent  manner,  to  control 
export  and  pricing  activities,  select  key 
management,  direct  the  disposition  of 
revenues  (including  export  revenues], 
negotiate  contracts,  and  shift  exports  to 
firms  with  low  dumping  margins. 

Petitioner  contends  further  that  the 
Department's  de  jure  and  de  facto 
separate-rates  analysis  places  an 
impossible  burden  of  proof  on  domestic 
interested  parties  because  a  state- 
controlled  economy  can  amend  its  laws 
and  regulations  without  in  fact 
relinquishing  control.  Petitioner  claims 
that  the  state  can  simply  delete  any 
evidence  of  dejure  control  from  laws, 
regulations,  corporate  charters  and  other 


documents.  Given  this  situation. 
Petitioner  argues,  both  the  domestic 
industry  and  the  Department  are 
confronted  with  the  requirement  that 
they  prove  a  negative  without  having 
access  to  information  that  would 
indicate  continuing  control  over 
production  and  pricing  decisions  by  the 
state.  Thus,  Petitioner  states,  claims 
made  by  plant  managers,  themselves 
interested  in  obtaining  separate  rates, 
become  the  basis  for  the  Department's 
de  facto  analysis  end,  without  access  to 
necessary  information,  domestic 
interested  parties  confront  an 
irrebuttable  presumption. 

Guizhou  Machinery  et  al.  respond 
that  the  Department  properly 
determined  that  the  PRC  respondents 
,are  entitled  to  separate  rates.  Guizhou 
Machinery  et  al.  argue  that,  whether  the 
Department  states,  "there  is  no  evidence 
of  control"  or  it  has  "firm  evidence"  of 
no  control,  both  statements  indicate  that 
the  Department  in  fact  found  no 
evidence  of  control.  Guizhou  Machinery 
et  al.  assert  that  Petitioner  objects  to  the 
test  itself,  not  the  words  the  Department 
used  to  describe  its  findings. 

Guizhou  Machinery  et  al.  also 
contend  that  Petitioner's  proposal  to 
apply  the  affiliated-party  definition  in 
section  771(33)  of  the  Act  would 
eliminate  the  possibility  of  separate 
rates  for  PRC-owned  firms.  Guizhou 
Machinery  et  al.  acknowledge  that,  in 
Compact  Ductile  Iron  Waterworks 
Fittings  from  the  PRC.  58  FR  37908  (July 
14, 1993)  iCDIW),  the  Department 
determined  that  it  would  not  consider  a 
request  for  separate  rates  for  any  state- 
owned  company  on  the  basis  that  no 
state-owned  company  could  be 
sufficiently  independent  of  state  control 
to  be  entitled  to  separate  rates.  However, 
Guizhou  Machinery  et  al.  note,  the 
Department  subsequently  departed  firom 
the  CDIW  decision  and  returned  to  its 
former  practice,  with  some 
modifications  (citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  From  the 
People's  Republic  of  China,  59  FR  22585 
(May  2, 1994)  (SiVjcon  Carbide)). 
Guizhou  Machinery  et  al.  argue  that,  in 
the  preliminary  results,  the  Department 
properly  employed  its  more  recent 
separate-rates  analysis  methodology 
firom  Silicon  Carbide. 

Guizhou  Machinery  et  al.  add  that 
nothing  in  the  Statement  of 
Administrative  Action  (SAA)  suggests 
that  Congress  or  the  Administration 
intended  that  the  Department  would 
apply  the  affiliated-party  provision  in 
NME  cases  in  a  maimer  that  would 
result  in  eliminating  separate  rates  and, 
if  the  SAA  had  intended  that  result,  the 
SAA  would  not  be  silent  on  the 


question.  Guizhou  Machinery  et  al.  add 
that,  in  the  House  Report  to  the  URAA, 
there  is  no  mention  of  regulatory  control 
by  state  or  provincial  governments  and 
no  mention  of  "affiliation"  stemming 
from  the  fact  that  two  entities  are  boUi 
regulated  by  the  same  governmental 
entity.  Further,  Guizhou  Machinery  et 
al.  claim,  while  the  SAA  explicitly 
discusses  the  question  of  affiliation  with 
respect  to  a  number  of  price  and  cost 
issues,  it  does  not  mention  sepaiBte 
rates  issues.  Guizhou  Machinery  et  al. 
add  that  section  771(33)  has  its  roots  in 
Article  4.1,  note  11  of  the  Agreement  on 
Implementation  of  Article  VI  of  the 
Uruguay  Round  of  the  General 
Agreement  on  TariHs  and  Trade 
(GATT).  which  contemplated  control 
only  over  producers  and  exporters,  not 
affiliation  of  otherwise  competing 
exporters  because  of  government 
authority  or  centrally  exercised  control. 

Finally,  with  respect  to  Petitioner's 
argument  that  the  nature  of  the  de  jure 
and  de  facto  tests  imposes  an 
impossible  burden  of  proof  on 
Petitioner,  Guizhou  Machinery  et  al. 
state  that  it  is  not  reasonable  to  believe 
that  the  PRC  would  repeal  all  of  its 
laws,  regulations,  and  corporate  charters 
solely  to  guarantee  that  the  E)epartment 
will  be  incapable  of  discovering  any 
evidence  of  de  jure  control  in 
antidumping  proceedings. 

Department's  Position 

We  disagree  with  Petitioner.  We  have 
calculated  separate  rates  for  the 
responding  PRC  companies  in  these 
final  results  because  each  has 
demonstrated  an  absence  of  government 
control  over  its  export  activities. 

In  CDIW,  we  adopted  the  position  that 
state  ownership  (i.e.,  "ownership  by  all 
the  people")  "provides  the  central 
govenmient  the  opportunity  to 
manipulate  [the  exporter's)  prices, 
whether  or  not  it  has  taken  advantage  of 
that  opportunity  during  the  period  of 
investigation."  CDIW  at  37909.  We 
determined,  therefore,  that  state-owned 
enterprises  would  not  be  eUgible  for 
separate  rates.  However,  we  have 
modified  our  separate-rates  policy  as  set 
forth  in  CDIW.  We  subsequently 
determined  that  ownership  "by  all  the 
people"  in  and  of  itself  cannot  be 
considered  dispositive  in  establishing 
whether  a  company  can  receive  a 
separate  rate.  See  Silicon  Carbide  at 
22586.  As  such,  it  is  our  policy  that  a 
PRC-based  respondent  is  entitled  to  a 
separate  rate  if  it  demonstrates  on  a  de 
jure  and  a  de  facto  basis  that  there  is  an 
absence  of  government  control  over  its 
export  activities. 

A  separate-rate  determination  does 
not  presume  to  speak  to  more  than  an 
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individual  company's  independence  in 
its  export  activities.  The  analysis  is 
narrowly  focused  and  the  result,  if 
independence  is  found,  is  accordingly 
narrow — ^we  analyze  that  single 
company's  U.S.  sales  of  the  subject 
merchandise  separately  and  calculate  a 
company-speciBc  antidumping  rate. 
Thus,  for  purposes  of  calculating 
margins,  we  analyze  whether  specific 
exporters  are  free  of  government  control 
over  their  export  activities,  using  the 
criteria  set  forth  in  Silicon  Carbide  at 
22585.  Those  exporters  who  establish 
their  independence  from  government 
control  are  entitled  to  a  separate  margin 
calculation.  Thus,  a  finding  that  a 
company  is  entitled  to  a  separate  rate 
indicates  that  the  company  has 
sufficient  control  over  its  export 
activities  such  that  the  manipulation  of 
sudi  activities  by  a  government  seeking 
to  channel  exports  through  companies 
with  relatively  low  dumping  rates  is  not 
a  concern.  See  Disposable  Pocket 
Lighters  from  the  PRC.  60  FR  22359, 
22363  (May  5, 1995)  [Disposable 
Lighters);  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished, 
from  the  PRC.  61  FR  65527,  65527- 
65528  (December  13, 1996)  (TRBs  IV- 
VI);  TRBs  Vn.  Comment  1. 

Having  rejected  the  CD/H' position 
that  state  ownership  per  se  eliminates 
the  possibility  of  a  company  gaining  a 
separate  rate,  we  do  not  accept 
Petitioner's  argimient  that  the  statutory 
definition  of  affiliated  persons  at  section 
771(33)  of  the  Act  should  determine  our 
separate-rates  analysis.  The  application 
of  this  standard  is  overly  broad  for  the 
purpose  of  determining  whether  to 
assign  separate  rates  to  the  PRC-owned 
companies  under  review. 

First,  the  type  of  state  "ownership" 
involved  (ownership  by  "all  of  the 
people")  is  not  the  type  of  "ownership" 
addressed  by  section  771(33). 
Ownership  by  all  of  the  people  signifies 
only  that  "no  individual  can  take  the 
company  ...  it  belongs  to  the 
community."  Silicon  Carbide  at  22586. 
It  does  not  mean  that  a  single  entity 
"controls"  all  such  firms.  Id. 

Second,  even  if  such  firms  did  meet 
the  section  771(33)  "affiliated  party" 
standard,  this  definition  does  not 
determine  the  issue  of  whether  we 
should  calculate  separate  rates  for  the 
state-owned  firms  in  this  review. 
Instead,  in  order  to  make  that 
determination,  we  must  consider  the 
specific  issue  of  de  jure  and  de  facto 
government  control  over  export 
activities.  This  is  analogous  to  our 
practice  in  market-economy  cases  of 
calculating  individual  dumping  rates  for 
affiliated  parties  unless  we  determine 
that  there  is  a  significant  potential  for 


manipulation  of  pricing  or  production 
decisions.  With  respect  to  NME  firms, 
we  examine  the  potential  for 
manipulation  by  the  government  using 
the  dejure  and  de  facto  test  set  forth  in 
Silicon  Carbide.  Thus,  if  the  Silicon 
Carbide  test  shows  that  no  government 
entity  controls  the  export  activities  of 
the  firms  in  question  so  as  to  present  a 
significant  potential  for  manipulation  of 
such  activities,  it  is  not  appropriate  to 
assign  a  single  rate. 

In  investigating  the  extent  of 
government  control  over  these  firms" 
export  activities,  we  obtained 
information  regarding  this  specific 
issue,  and  the  PRC  companies  that 
responded  to  our  questionnaire 
submitted  information  indicating  a  lack 
of  both  dejure  and  de  facto  government 
control  over  their  export  activities. 
Contrary  to  Petitioner's  assertions,  our 
determination  in  this  regard  did  not 
hinge  on  the  fact  that  the  term  "TRBs" 
does  not  appear  on  the  "Temporary 
Provisions  for  Administration  of  Export 
Commodities."  Further,  we  are  not 
persuaded  to  change  our  separate-rates 
determinations  based  on  the  fact  that 
the  term  "bearings"  appears  on  the  list, 
particularly  since  the  term  "bearings" 
appears  on  a  section  of  the  list  that 
simply  indicates  that  an  exporter  must 
obtain  an  "ordinary"  license  in  order  to 
export  bearings.  Instead,  as  detailed  in 
the  Preliminary  Results  (at  40611),  the 
record  evidence  in  this  case,  including 
our  verification  findings,  clearly 
indicates  a  lack  of  both  dejure  and  de 
facto  government  control  over  the 
export  activities  of  the  firms  to  which 
we  have  assigned  separate  rates. 

We  also  do  not  accept  Petitioner's 
argument  that  we  have  misapplied  the 
presumption  of  state  control  in  this 
case.  Given  the  information  that 
respondents  provided  in  this  review, 
our  statement  in  the  Preliminary  Results 
that  "there  is  no  evidence  of 
government  control  over  exports"  is 
equivalent  to  an  affirmative  statement 
that  "the  government  does  not  control 
the  export  activities  of  these 
companies."  We  were  able  to  make  this 
determination  because  the  companies 
provided  information  affirmatively 
indicating  a  lack  of  government  control. 
Finally,  contrary  to  Petitioner's  claim 
that  the  necessary  information 
concerning  the  de  facto  portion  of  the 
analysis  is  inaccessible  to  both 
Petitioner  and  to  the  Department,  such 
information  was,  in  fact,  subject  to 
verification  and  was  discussed  in  the 
relevant  verification  reports.  Based  on 
our  analysis  of  the  Silicon  Carbide 
factors,  the  verified  information  on  the 
record  supports  our  determination  that 
these  respondents  are,  both  in  law  and 


in  fact,  free  of  government  control  over 
their  export  activities.  Tbus,  it  would  be 
inappropriate  to  treat  these  firms  as  a 
single  enterprise  and  assign  them  a 
single  margin.  Accordingly,  we  have 
continued  to  calculate  separate  margins 
for  these  companies.  See  TRBs  /V-V7at 
65528. 

Comment  2 

Petitioner  claims  that  the  Department 
improperly  granted  Shandong  and 
Wanxiang  separate  rates  based  on 
voluntary  responses  to  the  separate-rates 
questionnaire,  although  these 
companies  did  not  request  review  and 
did  not  respond  to  any  other  part  of  the 
Department's  questionnaire.  Petitioner 
states  that  the  result  of  this  finding, 
which  will  allow  these  companies  to 
have  their  POR  entries  asse^ed  at  their 
POR  deposit  rates,  is  an  abuse  of  the 
single-rate  methodology.  Petitioner 
states  that  it  is  inappropriate  that  these 
"non-respondents"  are  able  to  obtain 
more  favorable  treatment  than  other 
non-respondents.  Petitioner  claims  that 
this  approach  is  unfair  because  it  did 
not  know  of  the  existence  of  these 
companies  and  could  not  have  asked 
that  the  review  cover  them.  Petitioner 
suggests  that  the  Department  defer 
granting  separate  rates  for  Shandong 
and  Wanxiang  imtil  it  conducts  a  review"^ 
in  which  they  are  named  in  a  review 
request,  in  which  case  they  must  fully 
participate  in  the  review.  Petitioner 
makes  the  same  suggestion  for  Great 
Wall,  a  company  that  requested  a 
separate  rate  but  whose  separate-rates 
response  the  Department  did  not 
analyze  in  the  preliminary  results. 
Petitioner  adds  that,  even  if  these  three 
firms  are  permitted  to  establish 
separate-rate  entitlement  in  this  review, 
the  rate  appUcable  for  this  period 
should  be  the  rate  applicable  had  they 
not  submitted  their  voluntary  separate 
rates  responses,  which  is  the  PRC  rate. 

Guizhou  Machinery  et  al.  respond 
that  Petitioner  provides  no  support  for 
its  objection  to  the  Department's  stated 
intention  to  liquidate  Shandong  and 
Wanxiang 's  POR  entries  at  the  deposit 
rate  in  effect  at  the  time  of  entry. 
Guizhou  Machinery  et  al.  and  L&S  state 
that,  since  the  Department  did  not 
review  these  companies"  entries  during 
this  segment  of  the  proceeding,  the  Act 
requires  the  liquidation  of  their  POR 
entries  at  the  deposit  rate  in  effect  at  the 
time  of  entry.  Guizhou  Machinery  et  al. 
state  no  party  requested  review  of 
Shandong  and  Wanxiang  nor  did  the 
Department  name  them  in  the  notice  of 
initiation.  Citing  19  CFR  353.22(e). 
Guizhou  Machinery  et  al.  contend  that, 
pursuant  to  the  Department's 
regulations,  non-reviewed  companies 
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are  subject  to  assessment  of 
antidumping  duties  at  the  rate  in  effect 
at  the  time  of  entry  which,  for  these 
companies,  is  8.83  percent. 

Great  Wall  requests  that  the 
Department  analyze  the  information  that 
it  submitted  during  the  course  of  the 
review  regarding  the  extent  of 
government  control  over  export 
activities  and  grant  Great  Wall  a 
separate  rate,  thereby  permitting 
assessment  of  Great  Wall's  FOR  entries 
at  its  FOR  deposit  rate. 

Department's  Fosition 

We  disagree  with  Petitioner.  For  these 
final  results,  we  have  determined  that 
the  export  activities  of  Shandong, 
Wanxiang,  and  Great  Wall  are  not 
subject  to  de  jure  or  de  facto 
government  control.  Accordingly,  these 
firms  are  not  part  of  the  "PRC 
enterprise"  imder  review  and,  because 
no  interested  party  requested  a  review 
of  these  firms,  they  are  not  subject  to 
this  review.  Because  we  did  not  include 
these  firms  in  this  review,  we  will 
instruct  Customs  to  apply  the  respective 
deposit  rates  to  these  companies"  FOR 
entries  for  purposes  of  assessment. 

As  explained  in  our  response  to 
comment  1,  it  is  our  policy  to  treat  all 
exporters  of  subject  merchandise  in 
NME  coimtries  as  a  single  government- 
controlled  enterprise  in  the  absence  of 
sufficient  evidence  to  the  contrary.  We 
assign  that  enterprise  a  single  rate  (the 
"FRC  rate'),  except  for  those  exporters 
that  demonstrate  an  absence  of 
government  control  over  export  activity. 
Fursuant  to  this  policy,  if  any  company 
for  which  a  review  was  requested  is 
found  to  be  part  of  the  "PRC 
enterprise,"  the  entire  enterprise 
(including  those  companies  that  we  do 
not  name  in  the  initiation)  is  subject  to 
the  review.  Thus,  we  request  that  the 
PRC  government  identify  all  firms  that 
exported  during  the  FOR  and  contact 
such  firms  regarding  their  participation 
in  the  review.  This  ensures  that  we  fully 
capture  the  presumed  "FRC  enterprise" 
(further  explained  in  our  response  to 
comment  27).  Any  company  that  does 
not  place  information  on  the  record 
indicating  that  it  is  separate  from  the 
FRC  government  with  respect  to  export 
activities  will  be  covered  by  the  review 
as  part  of  the  PRC  enterprise  and  will 
receive  the  PRC  rate  as  an  assessment 
rate  for  FOR  entries.  The  PRC  enterprise 
is  not  subject  to  review  only  if  all  firms 
for  which  a  review  is  requested  respond 
and  demonstrate  that  they  are 
independent  from  govenunent  control 
over  exports.  That  is  not  the  case  in  this 
review. 

The  three  firms  at  issue  have 
demonstrated  that  they  are  independent 


from  FRC-govemment  control  over  their 
export  activities.  See  Preliminary 
Results  at  40611-12  regarding  Shandong 
and  Wanxiang;  see  Memorandum  from 
Analyst  to  File:  Separate-Rate 
Determination  for  Great  Wall  Bearing 
Company.  February  3, 1997,  regarding 
Great  Wall.  Thus,  we  have  determined 
that  they  are  not  part  of  the  PRC 
enterprise.  Because  these  companies  are 
not  part  of  the  FRC  enterprise  and  no 
review  of  these  companies  was 
requested,  they  are  not  subject  to  this 
review.  Therefore,  the  automatic 
assessment  provisions  (19  CFR 
353.22(e))  apply.  Petitioner's  contention 
that  we  should,  in  effect,  review 
companies  for  which  no  review  was 
requested  is  inconsistent  with  our 
normal  practice  of  conducting  reviews 
upon  request  only,  as  provided  in 
section  751(a)  of  the  Act.  Accordingly, 
as  with  all  unreviewed  companies,  FOR 
entries  of  Shandong,  Wanxiang  and 
Great  Wall  will  be  liquidated  at  the 
deposit  rates. 

2.  Valuation  of  Factors  of  Production 

Comment  3 

Petitioner  argues  that  the  Department 
should  base  the  values  of  all  factors  of 
production  (FOP)  on  the  annual  report 
of  SKF  hidia  (SKF).  Petitioner  notes 
that,  for  the  preliminary  results,  the 
Department  used  the  SKF  report  to 
value  three  factors  (overhead;  selUng, 
general,  and  administrative  expenses 
(SG&A);  and  profit),  whereas  the 
Department  derived  values  for  the  direct 
labor  and  raw-material  factors  from  two 
other,  unrelated,  sources  [Investing, 
Licensing  &■  Trading  Conditions  Abroad, 
India  [ILS'T  India)  statistics  and  Indian 
import  statistics,  respectively). 
Petitioner  claims  that  it  is  inherently 
distortive  to  use  sources  other  than  the 
SKF  report  to  value  labor  and  raw 
materials  because  SKF's  labor  and  raw- 
material  costs  are  included  in  the  costs 
used  in  calculating  SKF's  overhead, 
SG&A,  and  profit  ratios,  which  the 
Department  uses  in  its  surrogate 
calculation. 

Petitioner  also  contends  that  SKF's 
materials  and  labor  costs  are  the  "best 
information"  with  respect  to  these 
factors  because  they  represent  actual 
costs  in  the  preferred  surrogate  country, 
whereas  the  steel-import  statistics  and 
labor  data  have  Uttle  coimection  with 
costs  related  to  production  of  TRBs. 

Thus,  Petitioner  argues,  whereas 
SKF's  costs  and  expenses  represent 
those  of  a  producer  of  the  class  or  kind 
of  merchandise  subject  to  review,  the 
surrogate  data  for  raw  materials  and 
direct  labor  which  the  Department  used 
cover  a  broad  range  of  industries  and 


products.  With  respect  to  raw  materials. 
Petitioner  asserts  that  the  "other"  alloy- 
steel  category  from  the  Indian  import 
statistics,  which  the  Department  used  to 
value  material  costs  for  the  preliminary 
results,  is  broad  and  may  or  may  not 
include  imports  of  the  steel  us^  to 
produce  bearings.  Petitioner  contends 
that,  even  if  this  category  includes  steel 
used  to  produce  bearings,  such  steel 
likely  represents  only  a  small  part  of 
steel  imports  in  the  basket  category. 
With  respect  to  direct  labor.  Petitioner 
claims  that  the  classification  the 
Department  used  covers,  in  addition  to 
bearings  producers,  hundreds  of 
industry  sectors  under  broad  headings 
unrelated  to  bearings  production  and 
argues  that  there  is  no  rational  basis  for 
using  such  a  non-specific  source  as  a 
sxirrogate.  Petitioner  states  that  it  is 
appropriate  to  apply  SKF's  average  labor 
cost  to  all  types  of  labor,  including 
direct  production,  production  overhead, 
and  SG&A,  since  aU  of  these  labor 
categories  would  be  part  of  the  aggregate 
labor  cost  in  SKF's  aimual  report. 

Petitioner  states  that  the  use  of  the 
SKF  report  for  all  FOP  values  is 
consistent  with  the  importance  the 
courts  attach  to  internal  coherence  and 
the  use  of  a  single  source  v/hen  possible 
(citing  Timken  Co.  v.  United  States,  699 
F.  Supp.  300,  306,  307  (1988),  affirmed, 
894  F.2d  385  (Fed.  Qr.  1990) 
(collectively  Timken)).  Petitioner  urges 
the  Etepartment  to  use  the  same  annual 
report. 

Petitioner  argues  in  the  alternative 
that,  in  the  event  the  Department  does 
not  use  the  SKF  report  to  value  all  FOP, 
the  Department  must  adjust  the 
overhead,  SG&A,  and  profit  rates  to 
reflect  the  use  of  lower  materials  and 
labor  values  fi^m  the  separate  sources. 
Petitioner  claims  that  the  Department's 
preliminary  calculations  were  distortive 
because  the  Department  used  SKF's  full 
material  and  labor  costs  in  the  cost  of 
manufacturing  (COM)  denominator  but 
applied  this  ratio  to  material  and  labor 
factors  that  it  developed  using  lower- 
valued  sources  (Indian  import  statistics 
and  ILT  labor  data,  respectively). 
Petitioner  concludes  that,  because  of 
SKF's  overhead,  SG&A  and  profit 
percentages  are  linked  to  SKF's  own 
materials  and  labor  costs,  those 
percentages  must  be  adjusted  upward 
(by  reducing  the  denominators  used  to 
derive  these  percentages)  if  the 
Department  multiplies  these  ratios  by 
material  and  labor  costs  from  other 
sources  to  derive  the  per-unit  overhead, 
SG&A,  and  profit  rates. 

Petitioner  proposes  that,  in  order  to 
derive  non-distortive  material  and  labor 
portions  of  the  overhead  and  SG&A  ratio 
denominators,  the  Department  should 
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multiply  the  total  weight  of  materials  for 
SKF  by  the  highest  value  of  steel  that  it 
uses  in  the  final  results  and  should 
multiply  the  total  number  of  hours 
worked  at  SKF  by  the  ILaT  India  labor 
value  it  uses  for  the  final  results. 
Petitioner  adds  that  this  calculation  is 
preferable  to  the  overhead,  SG&A,  and 
profit  denominators  that  the  Department 
used  in  the  preliminary  results  because 
it  will  result  in  a  materials  cost 
exclusive  of  Indian  import  duties. 

Guizhou  Machinery  et  al.  respond 
that  it  is  irrelevant  whether  the  SKF 
report  represents  a  single  source  for 
valuing  all  FOP  components  and  note 
that  the  E)epartment  consistently  uses 
multiple  sources  of  information  for 
surrogate  data  in  NME  cases,  selecting 
the  b^  source  for  each  element  of  the 
FOP.  Guizhou  Machinery  et  al.  argue 
that  the  fact  that  SKF  India  is  a  producer 
of  TRBs  in  the  siurogate  country  does 
not  mean  that  its  report  is  a  proper 
source  for  all  surrogate  data,  adding 
that,  in  most  NME  cases,  the 
Department  uses  multiple  sources  of 
information  for  surrogate  data,  choosing 
the  best  one  for  each  element  for  the 
factors  of  production.  Guizhou 
Machinery  et  al.  state  that  Petitioner's 
citation  to  Timken  is  misplaced 
because,  in  that  case,  the  Court  of 
International  Trade  (CIT)  remanded  the 
case  to  the  Department  because  the 
rationale  for  selecting  a  particular  value 
for  steel  scrap  was  inconsistent  with  the 
record  and  the  Department  had  not 
explained  the  inconsistency.  Guizhou 
Machinery  et  al.  claim  that  the 
Department  was  not  criticized  in 
Timken  for  the  use  of  difierent  sources 
of  surrogate  data.  East  Sea  adds  that  the 
SKF  report,  though  audited,  is  not 
verified  data  and  notes  that  the 
Department  has  a  preference  for 
verifiable,  public  information. 

With  respect  to  Petitioner's  proposal 
that  the  Department  use  SKF  data  to 
determine  the  raw-material-factor  value. 
East  Sea  and  Guizhou  Machinery  et  al. 
argue  that  the  raw-material  data  in  the 
SKF  report  is  inferior  to  import  statistics 
due  to  a  lack  of  detail  regarding  the 
types  of  steel  SKF  used.  Guizhou 
lytochinery  et  al.  state  that,  in  this 
review,  the  raw-material-input  value  is 
the  critical  factw  in  the  analysis  and 
there  is  no  evidence  to  indicate  that  SKF 
India  used  the  same  kind  of  steel  as  the 
respondents,  whereas  import  statistics 
allow  the  Department  to  pinpoint  a 
particular  input.  East  Sea  notes  that  the 
SKF  report  does  not  provide  separate 
prices  for  bar,  rod  or  steel  sheet  but 
instead  provides  a  single  value  for  all 
steel  used  in  the  factory,  including  steel 
used  in  the  production  of  non-subject 
merchandise.  East  Sea  submits  that 


Petitioner,  Respondents,  and  the 
Department  do  not  know  what  types  of 
steel  were  included  in  SKF's  material- 
cost  calculation.  East  Sea  suggests  that 
the  steel  referenced  in  the  SKF  report 
could  be  tube  steel  (instead  of  bar  steel), 
stainless  steel  (a  much  more  expensive 
product),  already  machined  "green 
parts"  supplied  by  SKF's  many  related 
companies,  or  innumerable  other  types 
of  steel.  Guizhou  Machinery  et  al.  add 
that  Petitioner  has  provided  no 
information  demonstrating  that  the  SKF 
report  covers  the  specific  steel  inputs 
relevant  to  subject  merchandise. 

With  respect  to  Petitioner's  claim  that 
the  Department  should  calculate  the 
labor  factor  using  SKF  data.  Guizhou 
Machinery  et  al.  contend  that  Petitioner 
has  provided  no  evidence  to  support  its 
claim  that  the  labor  costs  of  a  subsidiary 
of  a  Swedish  company,  SKF,  are  a  better 
siuTogate  for  labor  costs  than  is  an 
average  for  the  surrogate  coimtry. 
Guizhou  Machinery  et  al.  state  that  it  is 
the  Department's  practice  to  use 
industry-wide  data,  not  producer- 
specific  data,  where  possible,  and 
suggest  that  Petitioner's  proposal  would 
risk  introducing  abnormalities  unique  to 
that  producer.  East  Sea  adds  that, 
because  the  SKF  report  does  not 
diffierentiate  between  administrative  and 
manufacturing  personnel,  the 
Department  cannot  use  the  SKF  data  to 
value  labor.  East  Sea  explains  that  the 
majority  of  workers  producing  subject 
merchandise  in  this  review  are 
unskilled  laborers  and,  because  the 
Department  verified  the  Chinese  bearing 
producers,  the  Department  has  specific 
knowledge  of  the  skill  level  in  China. 

With  respect  to  Petitioner's  argument 
that,  if  the  Department  continues  to 
value  the  material  and  labor  factors 
using  non-SKF  sources,  the  Department 
must  adjust  the  overhead,  SG&A,  and 
profit  rates  to  reflect  the  use  of  lower 
materials  and  labor  values,  Guizhou 
Machinery  et  al.  respond  that  the 
Department's  use  of  data  in  SKF's 
aimual  report  to  establish  percentages  or 
ratios  to  be  used  for  determination  of 
the  surrogate  values  for  overhead  and 
SG&A  is  fiilly  consistent  with  the 
Department's  standard  surrogate 
methodology.  Guizhou  Machinery  et  al. 
state  that  the  Department's  NME/ 
surrogate-country  methodology  is  based 
upon  the  application  of  reliable  and 
representative  ratios  and  input  values 
from  multiple  sources  and  contend  that 
the  Department  does  not  typically 
"adjust"  the  component  values  used  to 
derive  SG&A  and  overhead  ratios  in  the 
manner  suggested  by  Petitioner. 
Consequently,  Guizhou  Machinery  et  al. 
argue,  the  Department  should  not  adjust 
the  expenses  taken  from  the  SKF  report. 


as  suggested  by  Petitioner,  to  formulate 
representative  ratios  for  use  in 
determining  actual  amounts  for 
overhead  and  SG&A.  In  support  of  this 
contention,  Guizhou  Machinery  et  al. 
cite  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  From  the 
People's  Republic  of  China,  59  FR  66895 
(December  28, 1994)  (Coumarin),  in 
which  the  Department  calculated, 
materials  costs  from  various  sources  and 
used  the  Reserve  Bank  of  India  Bulletin 
(RBI)  data  to  calculate  SG&A  but  did  not 
adjust  SG&A  and  overhead  costs. 
East  Sea  adds  that  it  would  be 
illogical  to  adjust  overhead  and  SG&A 
as  the  Petitioner  suggests  for  three 
reasons:  (1)  the  Etepartment  has  no  idea 
what  kind  of  steel  SKF  uses  and 
replacement  of  SKF's  material  costs  in 
the  overhead  and  SG&A  denominators 
with  Indian  import  costs  does  not 
improve  the  reliabiUty  of  the  SKF    ■ 
overhead  or  SG&A  data;  (2)  SKF's 
overhead  rate  reflects  the  experience  of 
a  sophisticated  bearing  factory  and  the 
Department  has  long  recognized  that 
industrialized  countries  have  higher 
overhead  rates  than  do  companies  in 
less  industrialized  countries,  so  that  the 
overhead  rate  should  not  be  adjusted 
upward:  and  (3)  SKF's  overhead  costs 
reflect  the  unique  experience  of  SKF, 
which  is  the  leading  producer  in  the 
world  and  uses  the  finest  raw  materials 
and  state-of-the-art  technology  to 
produce  its  bearings — as  such,  the 
Department  would  be  mixing  apples 
and  oranges  to  substitute  Indian  import 
steel  prices  for  SKF's  own  prices  in 
order  to  create  a  hybrid  overhead  or 
SG&A  rate. 

Department's  Position: 

We  agree  with  Respondents.  Section 
773(c)(1)  of  the  Act  states  that,  for 
purposes  of  determining  NV  in  a  NME. 
"the  valuation  of  the  FOP  shall  be  based 
on  the  best  available  information 
regarding  the  values  of  such  factors. 
..."  As  we  stated  in  TRBs  A^-V7and 
TRBs  Vn,  our  preference  is  to  value 
factors  using  published  information  (PI) 
that  is  closest  in  time  with  the  specific 
POR.  See  also  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Partial-Extension  Drawer  Slides  From   - 
the  People's  Republic  of  China.  60  FR 
54472,  54476  (October  24, 1995) 
[Drawer  Slides).  Based  on  the  record 
evidence  we  have  determined  that 
surrogate-country  import  statistics 
(Indonesian  for  valuing  steel  used  to 
produce  cups  and  cones,  Indian  for  steel 
used  to  produce  rollers  and  cages), 
exclusive  of  import  duties,  comprise  the 
best  available  iiiformation  for  valuing 
raw-material  costs.  Oiu"  reasons  for 
preferring  data  for  Indonesia,  rather 
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than  for  our  primary  surrogate,  India,  for 
valuing  steel  used  to  produce  cups  and 
cones  are  set  forth  in  our  response  to 
Comment  4. 

We  prefer  published  surrogate  import 
data  to  the  SKF  data  in  valuing  the 
material  FOP  for  the  following  reasons. 
First,  we  are  able  to  obtain  data  speciHc 
to  the  FOR,  which  more  closely  reflect 
the  costs  to  producers  during  the  FOR. 
Second,  the  raw-material  costs  from  the 
SKF  report  do  not  specify  the  types  of 
steel  SKF  purchased.  The  record  does 
not  indicate  whether  SKF  purchased  bar 
steel  (the  type  used  by  the  Chinese 
manufacturers)  or  more  expensive  tube 
steel  to  produce  bearings  parts.  Third, 
although  we  agree  with  Petitioner  that 
SKF  is  a  producer  of  subject 
merchandise,  the  report  also  identifies 
other  products  it  manufactures.  From 
the  information  in  the  SKF  report,  we 
are  unable  to  allocate  direct  labor  and 
raw-materials  expenses  to  the 
production  of  subject  merchandise.  For 
these  reasons,  we  have  valued  the 
material  FOP  using  surrogate  import 
data. 

Furthermore,  we  agree  with 
Respondents  that  Petitioner's-citation  to 
Timken  for  the  proposition  that  the 
Department  must  use  a  single  surrogate 
source  when  possible  is  misplaced.  That 
case,  although  critical  of  the 
Department,  does  not  state  that  all 
factors  must  be  valued  in  the  same 
surrogate  country.  Indeed,  the  opinion 
in  Timken  explicitly  states  that 
"Commerce  may  avail  itself  of  data  from 
a  country  other  than  the  designated 
conduit,  adoption  of  such  an  inter- 
surrogate  methodology  (although 
departing  from  the  normal  practice-at 
that  time)  remains  within  the  scope  of 
Commerce's  discretionary  power." 
Timken  at  304. 

We  also  disagree  with  Petitioner's 
contention  that  we  should  adjust  the 
overhead  and  SG&A  rates  if  we  continue 
to  use  the  SKF  report  to  value  these 
rates  while  valuing  the  material  and 
labor  FOP  using  other  sources.  As  noted 
above,  we  prefer  to  base  our  factors 
information  on  industry-wide  PI. 
Because  such  information  is  not 
available  regarding  overhead  and  SG&A 
rates  for  producers  of  subject 
merchandise  during  the  POR  (except  for 
the  indirect  labor  portion  of  overhead 
and  SG&A,  which  we  valued 
separately — see  Comment  8,  below),  we 
used  the  overhead  and  SGftA  rates 
applicable  to  SKF  India,  a  company  that 
produces  subject  and  non-subject 
merchandise. 

In  deriving  these  rates,  we  used  the 
SKF  data  both  with  respect  to  the 
numerators  (total  overhead  and  SG&A 
expenses,  respectively)  and 


denominator  (total  cost  of 
manufacturing).  This  methodology 
allowed  us  to  derive  internally 
consistent  ratios  of  SKF  India's 
overhead  and  SG&A  expenses.  These 
ratios,  when  multiplied  by  the  FOP  we 
used  in  our  analysis,  thereby  constitute 
the  best  available  information 
concerning  the  overhead  and  SG&A 
expenses  that  would  be  incurred  by  a 
PRC  bearings  producer  given  such  FOP. 
Petitioner's  recommended  adjustment 
would  affect  (reduce)  the  denominator, 
but  it  would  leave  the  overhead  and 
SG&A  expenses  in  the  numerator 
imchanged.  As  such,  we  find  that  this 
adjustment  would  itself  distort  the 
resulting  ratio,  rather  than  auing  the 
alleged  distortion  in  our  calculations. 
Finally,  with  respect  to  Petitioner's 
assertion  that  the  overhead,  SG&A.  and 
profit  denominators  we  used  in  the 
preliminary  results  improperly  included 
import  duties  paid,  we  note  that 
Petitioner  has  not  provided  any 
information  regarding  the  amount  of 
import  duties  that  are  included  nor  has 
Petitioner  provided  a  means  of 
identifying  and  eliminating  such  duties 
&t>m  our  calculations.  Although  we 
would  not  include  duties  paid  on  the 
importation  of  merchandise  by  SKF,  we 
have  no  evidence  as  to  the  amount  of 
duties,  if  any,  that  are  included  in  SKF's 
raw-materials  costs.  Therefore,  we  did 
not  subtract  any  amount  for  import 
duties  in  our  calculation  of  overhead 
and  SG&A  percentages.  See  TBBs  TV-Vl 
at  65529-65530  and  TRBs  VU,  Comment 
2. 

2.  (a)    Material  Valuation 

Comment  4 

East  Sea  and  Guizhou  Machinery  et 
al.  contend  that  the  Indian  import 
category  (7228.30.19)  which  the 
Department  used  to  value  the  steel  used 
to  produce  cups  and  cones  in  the 
preliminary  results  is  an  inappropriate 
source  because  the  values  derived  using 
this  category  do  not  accurately  reflect 
the  cost  to  PRC  producers  of  the  hot- 
rolled  alloy-steel  bar  used  to  produce 
these  components.  Respondents  state 
that  the  Department  should  value  this 
steel  using  a  source  that  more  acciu^tely 
reflects  the  input  costs  inciured  by  PRC 
producers. 

East  Sea  argues  that  Indian  import 
category  7228.30.19  contains  a  wide 
variety  of  steel  products  and  a 
correspondingly  wide  range  of  prices.  In 
this  regard.  East  Sea  notes  that  the 
average  price  per  metric  ton  of  steel 
contained  in  this  category  ranges  frttm 
$610  to  $4,860.  East  Sea  states  that  the 
overall  steel  value  per  metric  ton  the 
Department  derived  using  this  category 


(over  $1,400)  far  exceeds  the  value  of 
steel  used  by  PRC  producers  to 
manufacture  TRBs. 

East  Sea  states  that  it  is  Department 
practice  to  compare  the  surrogate  steel 
prices  it  selects  with  world  prices  to 
determine  if  the  proposed  surrogate 
values  for  steel  are  aberrational.  East  Sea 
notes  that,  in  Heavy  Forged  Hand  Tools 
from  the  PRC,  the  Department 
determined  that  Indian  import  statistics 
were  aberrational  in  comparison  with 
Indonesian  and  U.S.  import  statistics 
(citing  Final  Results  of  Antidumping 
Duty  Administrative  Rffview:  Heavy 
Forged  Hand  Tools  from  the  PRC,  60  FR 
49241,  49254  (September  22, 1995) 
(Hand  Tools),  Furfuryl  Alcohol  from  the 
PRC,  60  FR  225444  (May  8,  1995) 
(Furfuryl  Alcohol),  and  Certain  Cased 
Pencils  from  the  PRC,  59  FR  55625 
(November  4, 1994)  (Pencils)).  East  Sea 
adds  that  the  Department's  Proposed 
Rules  also  indicate  that  the  Department 
will  test  surrogate  values  against 
international  prices. 

East  Sea  suggests,  as  an  alternative  to 
the  Indian  data  the  Department  used  in 
the  preliminary  results,  an 
"international"  price  of  $673  per  metric 
ton,  which  it  derived  using  U.S., 
Japanese,  and  European  Union  (E.U.) 
import  statistics.  East  Sea  contends  that 
this  value  approximates  the 
corresponding  steel  value  used  in  a 
recent  review  of  TRBs  from  Romania, 
where  the  surrogate  value  for  steel  used 
in  cups  and  cones  was  $718  per  metric 
ton  (citing  Preliminary  Results  of 
Antidumping  Administrative  Review: 
Tapered  Roller  Bearings  from  the 
Romania,  68  FR  15465  (April  8,  1996)). 

East  Sea  argues  in  the  alternative  that, 
if  the  Department  continues  to  value 
cups  and  cones  using  Indian  import 
statistics,  it  should  modify  this  value  by 
excluding  from  its  calculations  all 
individual  steel  import  values  in  excess 
of  $1,421  per  metric  ton  as  not  reflective 
of  the  price  of  bearing-quality  steel.  East 
Sea  states  that  this  ceiling  is  not 
arbitrary  because  it  is  the  average  value 
derived  in  the  preliminary  results  and  is 
the  highest  surrogate  value  that  the 
Department  has  ever  selected  in  its 
bearings  cases. 

Guiznou  Machinery  et  al.  agree  with 
East  Sea  that:  (1)  the  surrogate  value  that 
the  Department  used  in  the  preliminary 
results  is  aberrational  when  compared 
with  U.S.,  E.U.,  and  Japanese  import 
statistics,  wad  (2)  the  Deparbnent  has  an 
established  practice,  as  noted  in  the 
Proposed  Regulations,  of  testing 
potential  siurogate  values  against 
international  prices  (citing,  inter  alia. 
Disposable  Lighters;  Coumarin;  Silicon 
Carbide;  Drawer  SUdes;  Helical  Spring 
Lock  Washers  from  theTRC,  58  FR 
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48833,  48835  (September  20, 1993) 
[Ijex:k  Washers);  and  Saccharin  from  the 
PRC,  59  PR  58818  (November  15. 1994) 
[Saccharin)).  Guizhou  Machinery  et  al. 
add  that  the  Indian  import  values  that 
the  Department  used  in  the  preliminary 
results  are  nearly  three  times  the  value 
of  Indian  export  prices  of  the  same  steel 
and  state  that  this  constitutes  further 
evidence  that  the  import  values  are 
aberrational. 

With  respect  to  the  appropriate 
alternative  to  Indian  import  values. 
Guizhou  Machinery  et  al.  support  East 
Sea's  proposed  surrogate  value  of  $673 
per  metric  ton.  based  on  an  average  of 
U.S..  E.U.,  and  Japanese  import 
statistics,  as  the  bast  alternative  value. 
Guizhou  Machinery  et  al.  state  that  this 
value  is  in  accord  vdth  the  Department's 
practice  of  basing  factor  values  on 
multiple  sources  when  necessary  and  is 
preferable  to  using  data  from  other 
countries  listed  on  the  Department's 
Surrogate  Country  Selection 
Memorandum  because  none  of  these 
countries  is  a  significant  producer  of 
bearings. 

Petitioner  contends  that  Respondents' 
arguments  that  the  value  of  steel  in 
Indian  import  category  7228.30.19  used 
in  the  preliminary  results  far  exceeds 
the  value  of  steel  used  to  manufacture 
TRBs  are  incorrect.  Petitioner  maintains 
that  this  category  is  the  best  valuation 
source  for  the  steel  used  to  produce 
cups  and  cones  if  the  Department 
determines  not  to  use  the  SKF  RepK)rt 
for  this  piupose  (see  Ck)mment  3). 

Petitioner  states  that  Indian  data  is 
preferable  to  the  U.S./E.U./Japan 
average  import  value  proposed  by 
Respondents  because  India  meets  the 
statutory  criteria  for  factor  valuation, 
i.e.,  it  is  a  comparable  economy  to  the 
PRC  and  is  a  significant  producer  of 
comparable  merchandise  (citing  section 
773(c)  of  the  Act).  Petitioner  claims  that 
the  use  of  a  developed-country  average, 
as  suggested  by  Respondents,  would 
violate  the  statute  and  adds  that  the 
Department  previously  rejected  the  use 
of  E.U.  statistics  for  valuation  purposes 
in  the  1989-90  review  of  this  order. 
Petitioner  adds  that  Respondents' 
analysis  of  Japanese  import  statistics  is 
based  on  a  questionable  reading  of 
Japanese  HTS  classifications. 

With  respect  to  the  cases  that 
Respondents  cite  in  support  of  their 
position  that  their  proposal  is  in  accord 
with  Etepartment  practice  regarding 
seeking  alternative  valuation  soiuces 
where  the  primary  surrogate  value  is 
aberrational.  Petitioner  responds  that,  in 
those  cases,  unlike  this  proceeding,  the 
Department  had  a  plausible  reason  to 
deviate  from  its  preferred  practice 
because  the  preferred  data  were 


unsupported  by  reliable  evidence  and 
were  contradicted  by  consistent 
information  from  other  sources,  which 
usually  included  another  surrogate. 

Petitioner  states  that  the  cases 
Respondents  cite  may  be  distinguished 
from  the  present  review  as  follows:  (1) 
in  Coumarin,  the  rejected  Indian  source 
conflicted  with  other  sources  within 
India;  (2)  in  Silicon  Carbide,  the 
Department  did  not  use  the  preferred 
data  because  they  either  pertained  to 
further-processed  products  or  involved 
a  small  tonnage  priced  too  high  to  be 
considered  reasonable;  (3)  in  Disposable 
Lighters,  the  Department  used  exports 

_  from  India  instead  of  imports  because 
imf>orts  were  not  significant;  (4)  in 
Pencils,  the  Department  used  imports 
from  a  secondary  surrogate  instead  of 
the  primary  surrogate  (India)  because 
the  Indian  values  were  inconsistent 
with  both  Pakistani  values  and  values 
provided  in  the  petition;  (5)  in  Lock 
Washers,  the  Indian  values  the 
Department  rejected  were  over  1,000 
percent  higher  than  the  comparison 
values;  (6)  in  Drawer  Slides,  the  Indian 
values  the  Department  rejected  were 
several  times  higher  than  the 
comparison  values;  (7)  in  Saccharin,  the 
Department  used  an  average  of  export 
statistics  from  five  developed  coimtries 
because  it  had  difficulty  finding  an 
appropriate  surrogate;  (8)^  Hand 
Tools,  the  Department  rejected  Indian 
import  values  in  favor  of  Indonesian 
and  U.S.  values  because  imports  into 
India  were  not  significant;  (9)  in 

-Furfuryl  Alcohol,  the  Department 
rejected  the  primary  surrogate's 
(Indonesia)  import  data  in  favor  of 
export  data  from  the  same  surrogate; 
and  (10)  in  Steel  Pipe,  the  Department 
excluded  certain  imports  that  were 
clearly  of  a  higher  quality  than  the  steel 
used  by  Respondent  in  that  case. 
Petitioner  adds  that  East  Sea's 
alternative  proposal,  that,  if  the 
Department  continues  to  use  Indian 
import  statistics  it  should  exclude  all 
individual  import  values  greater  than 
$1,421,  is  incorrect  1)ecause  it  focuses 
only  on  individual  import  values  that 
may  be  aberrationally  high  while 
ignoring  those  values  that  may  be 
aberrationally  low. 

Department  Position 

We  agree  with  East  Sea  and  Guizhou 
Machinery  et  al.  None  of  the  eight-digit 
tariff  categories  within  the  Indian 
7228.30  steel  group  corresponds 
specifically  to  bearing-quality  steel  used 
to  manufacture  cups  and  cones,  and  we 
do  not  agree  with  Petitioner  that  the  best 
alternative,  aside  from  valuing  steel 
using  the  SKF  Report,  is  to  use  the 
eight-digit  "others"  category 


(7228.30.19)  within  this  group.  Instead, 
we  have  determined  that  the  use  of 
Indian  import  data  is  not  appropriate  to 
value  steel  used  to  produce  cups  and 
cones  in  this  case  because  we  are  unable 
to  isolate  an  Indian  import  value  for 
bearing-quality  steel  and,  more 
importantly,  the  steel  values  in  the 
Indian  import  data  are  not  reliable,  as 
further  discussed  below. 

As  in  TRBs  IV-VI  and  TRBs  VZ7.  we 
have  examined  each  of  the  eight-digit 
categories  within  the  Indian  7228.30 
group  and  have  found  that,  although 
bearing-quality  steel  used  to 
manufacture  cups  and  cones  is  most 
likely  contained  within  this  basket 
category,  there  is  no  eight-digit  sub- 
category that  is  reasonably  specific  to 
this  type  of  steel.  We  eliminated  the 
specific  categories  of  alloy  steel  that  are 
clearly  not  bearing-quality  steel  as 
follows.  Under  the  Indian  tariff  system, 
bearing-quality  steel  used  to 
manufacture  cups  and  cones  is 
contained  within  the  broad  category 
7228.30  (Other  Bars  &  Rods,  Hot-Rolled. 
Hot-Drawn  &  Extruded).  However,  none 
of  the  named  sub-categories  of  this 
grouping  (7228.30.01— bright  bars  of 
alloy  tool  steel;  7228.30.09— -bright  bars 
of  other  steel;  7228.30.12— bars  and  rods 
of  spring  steel;  and  7228.30.14 — bars 
and  rods  of  tool  and  die  steel)  contains 
steel  used  in  the  production  of  subject 
merchandise.  This  leaves  an  "others" 
category  of  steel,  7228.30.19.  However, 
we  have  no  information  concerning 
what  this  category  contains,  and  none  of 
the  parties  in  this  proceeding  has 
suggested  that  this  category  specifically 
isolates  bearing-quality  steel.  Further, 
the  value  of  steel  in  this  eight-digit 
residual  category  is  greater  than  the 
value  of  the  general  six-digit  basket 
category  (7228.30)  which,  in  turn,  is 
valued  too  high  to  be  considered  a 
reliable  indicator  of  the  price  of  bearing- 
quality  steel,  as  shown  below. 

Where  questions  have  been  raised 
about  PI  with  respect  to  particular 
material  input  prices  in  a  chosen 
surrogate  country,  it  is  the  Department's 
responsibiUty  to  examine  that  PI.  See 
Drawer  Slides  at  54475-76,  Cased 
Pencils,  59  FR  55633,  55629  (1994), 
TRBs  IV-VI  at  65531,  and  77?fls  VU. 
Because  all  parties  raised  questions 
about  the  validity  of  the  Indian  import 
data  used  to  value  cups  and  cones  in  the 
preliminary  results,  we  compared  the 
value  of  Indian  imports  in  category 
7228.30  with  the  only  record  source  that 
specifically  isolates  bearing-quality  steel 
uised  to  manufacture  cups  and  cones: 
U.S.  import  data  regarding  tariff 
category  7228.20.30  ("bearing-quality 
steel").  We  found  that,  for  the  time 
period  covered  by  the  POR,  the  value  of 
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the  Indian  basket  category  7228.30  was 
significantly  higher  than  that  for  the 
bearing-quality  steel  imported  into  the 
United  States.  It  was  also  significantly 
higher  in  comparison  with  E.U.  import 
statistics.'  The  Indian  eight-digit 
"others"  category  recommended  by 
Petitioner  was  higher  than  any  of  these 
sources. 

In  light  of  these  findings,  we  have 
determined  that  the  Indian  import  data 
that  we  used  to  value  cups  and  cones  in 
the  preliminary  results  are  not  reliable. 
For  these  final  results,  we  have  used 
import  data  from  another  surrogate 
country,  Indonesia,  a  producer  of 
merchandise  comparable  to  TRBs,  to 
value  steel  used  to  produce  these 
components.  As  with  the  Indian  data, 
we  were  imable  to  isolate  the  value  of 
bearing-quality  steel  or  identify  an 
eight-digit  category  containing  such 
steel  imported  into  Indonesia;  however, 
unlike  the  Indian  data,  the  Indonesian 
six-digit  category  7228.30  is  consistent 
with  the  value  of  U.S.  imports  of 
bearing-quality  steel,  as  well  as  the 
comparable  six-digit  category  in  the 
United  States.  Thus,  we  have 
determined  that  Indonesian  category 
7228.30,  which  is  the  narrowest 
category  we  can  determine  would 
contain  bearing-quality  steel,  is  the  best 
available  information  for  valuing  steel 
used  to  produce  cups  and  cones. 
Although  Indonesia  is  not  the  first- 
choice  surrogate  country  in  this  review, 
in  past  cases  the  Department  has  used 
values  from  other  surrogate  countries  for 
inputs  where  the  value  for  the  first- 
choice  surrogate  country  was 
determined  to  be  unreliable.  See  Drawer 
Slides  at  54475-76,  Cased  Pencils  at 
55629,  and  Lock  Washers  at  48835. 
Further,  Indonesia  has  previously  been 
used  as  a  secondary  source  of  surrogate 
data  in  cases  involving  the  PRC  where, 
as  here,  use  of  Indian  data  was 
inappropriate  even  though  India  was  the 
primary  surrogate.  See,  e.g.,  Chrome- 
Plated  Lug  Nuts  from  the  PRC:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  HI  58514, 
58517-18  (November  15, 1996). 

Petitioner's  attempt  to  distinguish  the 
instant  proceeding  from  the  cases  in 
which  we  have  departed  from  a  primary 
surrogate  in  fact  demonstrates  that  there 
are  a  variety  of  factual  situations  in 
which  recourse  to  a  secondary  source  is 


■  Although  the  EU.  import  data  do  not  explicitly 
identify  "bearing-quality  steel,"  the  relevant 
subheadings  (7228.30.40,  7228.30.41.  and 
7228.30.49)  provide  narrative  descriptions  that 
closely  match  the  chemical  composition  of  the  bar 
steel  that  the  PRC  respoodents  lued  to  produce 
cups  and  cones.  See  Uemomndum  from  Analytt  to 
File:  Factors  of  Production  for  the  Final  Betuit*  of 
the  1994-95  Administrative  Review  of  TRBs  from 
At  PRC.  February  3. 1907. 


appropriate  with  respect  to  the 
valuation  of  a  given  factor.  Accordingly, 
we  must  determine  the  reliability  of 
each  factor  based  on  the  facts  of  each 
case.  In  this  review,  as  noted  above,  a 
comparison  of  the  Indian  import  values 
for  the  basket  category  containing  steel 
used  by  the  PRC  respondents  to  produce 
cups  and  cones  with  other,  more 
precise,  data  regarding  such  "bearing- 
quality"  steel  indicates  that  the  Indian 
values  are  inappropriate.  In  contrast,  the 
Indonesian  data  that  we  have  chosen 
closely  approximate  observable  market 
prices  for  this  specific  input  and 
therefore  constitute  a  more  appropriate 
valuation  source. 

Finally,  we  note  that,  because  we  are 
valuing  the  steel  used  to  produce  cups 
and  cones  using  Indonesian  import  data, 
we  are  valuing  the  scrap  offset  to  this 
steel  value  using  the  same  source. 

Comment  5 

Petitioner  asserts  that  the  E)epartment 
used  the  incorrect  Indian  tariff 
classification  number  to  value  steel  for 
cages  in  the  preliminary  results. 
Petitioner  states  that  the  Department 
used  subheading  7209.42.00,  a  category 
that  does  not  specify  carbon  content,  an 
essential  characteristic  that  Respondents 
used  in  their  descriptions  of  the  Chinese 
grade  GB699-65  steel  used  to  produce 
cages.  Petitioner  states  that  this  steel 
tyf)e  is  low-carbon  steel,  with  a  carbon 
content  ranging  t)etween  0.07  and  0.14 
percent  by  weight.  Petitioner  suggests 
that,  if  the  Department  does  not  value 
steel  using  the  SKF  Report,  it  should  use 
Indian  subheading  7211.41.00,  which 
specifies  a  carbon  content  of  less  than 
0.25  percent  carbon  by  weight,  to  value 
steel  used  to  produce  cages. 

Guizhou  Machinery  et  al.  respond 
that  subheading  7211.41.00  is  not  an 
appropriate  valuation  source  for  cage 
steel  because  there  is  insufficient 
information  on  the  record  regarding  the 
thickness  of  steel  entering  into  this 
category.  In  this  regard,  Respondents 
note  that  all  that  is  known  is  that  the 
thickness  of  such  steel  is  greater  than 
600  mm,  while  the  thickness  of 
subheading  7209.42.00  has  more 
defined  boimdaries  (between  0  and  600 
mm).  Respondents  also  state  that, 
although  subheading  7211.41.00  lists 
carbon  content,  it  does  not  specify  the 
content  of  a  number  of  other  elements, 
including  manganese,  siUcon,  and 
chromium.  Accordingly,  Respondents 
contend,  the  fact  that  Petitioner's 
preferred  subheading  specifies  carbon 
content  is  insufficient  reason  to  change 
its  established  preference. 


Department's  Position 

We  disagree  with  Petitioner.  As  in 
past  reviews,  we  are  using  Indian  tariff 
subheading  7209.42.00.  This 
subheading  involves  cold-rolled  steel 
sheet,  which  the  PRC  respondents  use  to 
produce  cages.  Conversely,  the 
subheading  that  petitioner  recommends 
(7211.41.00)  involves  hot-rolled  sheet 
and  is  not,  therefore,  an  appropriate 
category  for  valuing  steel  used  to 
produce  cages. 

Comment  6 

Petitioner  states  that  the  Department's 
FOP  Memorandum  indicates  that  it  used 
Indian  tariff  subheading  7204.49  to 
value  non-alloy  scrap  resulting  from  the 
production  of  cages  while  the  actual 
calculations  indicate  that  the 
E)epartment  used  subheading 

7204.41.00.  Petitioner  suggests  that,  if 
the  Department  in  fact  uses  subheading 
7204.49  for  the  final  results,  it  should 
only  use  data  for  item  7204.49.09 
("other"),  which  will  allow  the 
E)epartment  to  exclude  the  inapplicable 
data  for  "defective  sheet  of  iron  and 
steel"  at  item  7204.49.01. 

Guizhou  Machinery  et  al.  respond 
that  the  Department  should  use 
subheading  7204.49,  as  it  stated  in  its 
FOP  Memorandum.  Respondents  state 
that  subheading  7204.41.00  is 
inappropriate  because  it  does  not 
include  waste  frt>m  steel-sheet  products. 
Respondents  add  that,  contrary  to 
Petitioner's  assertion,  the  Department 
need  not  exclude  subheading 

7204.40.01,  since  this  category 
specifically  includes  scrap  frem  steel 
sheet. 

Department's  Position 

We  disagree  with  Guizhou  Machinery 
et  al.  For  these  final  results,  we  have 
used  Indian  import  category  7204.41.00 
to  value  scrap  used  in  the  production  of 
cages.  As  we  noted  in  TRBs  VU 
(Comment  5),  this  category  best 
describes  the  types  of  scrap  created 
during  the  production  of  cages,  i.e., 
turnings,  shavings,  chips,  trimmings, 
stampings,  etc.  Further,  although  we 
agree  with  Petitioner  that  our  FOP 
Memorandum  and  our  calculations  were 
inconsistent  in  the  preliminary  results, 
its  comments  regarding  the  exclusion  of 
certain  data  from  subheading  7204.49 
are  moot  because  we  have  not  used  this 
subheading  for  the  final  results. 

Comment  7 

Petitioner  states  that  Respondents 
failed  to  make  allowance  for  defsctive 
products  in  their  calculations  of  per- 
unit  material  and  labor  quantities. 
Petitioner  recommends  adjustment  of 
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Respondents"  COM  upward  to  account 
for  defective  products. 

Petitioner  states  that,  in  calculating 
materials  and  labor  usage  per  unit  of 
output,  most  Respondents  reported  that 
they  divided  the  weight  of  steel  issued 
and  the  total  labor  hours  worked  by  the 
number  of  units  produced.  Petitioner 
contends  that  these  calculations  do  not 
take  into  account  that  a  percentage  of 
total  units  produced  will  inevitably  be 
defective  products  which  consume 
materials,  labor,  and  overhead  but 
cannot  be  sold.  Petitioner  claims  for 
instance  that,  in  the  previous  review, 
Shanghai  General  Bearing  Company  ^ 
reported  publicly  that  it  uses  a  "two- 
percent  allowance  .  .  .  based  on  the 
company's  empirical  evidence  of  how 
much  production  fails  to  pass 
inspection"  (citing  Shanghai  General 
Public  Verification  Report  for  1993-94 
Review).  Petitioner  suggests  that  the 
Department  revise  its  calculations  of 
COM  upward  by  0.2  percent  for  all 
respondents  in  order  to  account  for 
unreported  defective  production. 

Guizhou  Machinery  et  al.  respond 
that  the  Department's  questionnaire 
does  not  request  that  Respondents 
provide  any  data  on  production  defect 
rates  and,  therefore,  the  Department  has 
no  basis  for  making  any  inferences 
regarding  the  production  of  defective 
bearings.  Gui^ou  Machinery  et  al.  add 
that  Petitioner  offiars  no  evidence  to 
support  the  theory  that  the  experience 
of  Shanghai  General  is  representative  of 
other  Chinese  producers. 

East  Sea  claims  that  Petitioner's 
suggestion  that  the  Department  increase 
COM  by  0.2  percent  is  misguided 
because  there  is  no  evidence  that 
Respondents  have  accounted 
improperly  for  defective  products.  East 
Sea  states  that,  in  fact,  it  has  reported 
FOP  for  finished  products,  i.e.,  factors 
data  required  to  produce  satisfactory, 
non-defective  products. 

Department's  Position 

We  disagree  with  Petitioner.  While  we 
agree  that,  in  calculating  per-unit 
material  and  labor  quantities. 
Respondents  must  account  for  defective 
products  properly.  Petitioner  has 
provided  no  evidence  that  Respondents 
did  not  do  so.  The  fact  that  one 
company,  Shanghai  General,  that  stated 
explicitly  it  accounted  for  defisctive 
products  properly  does  not  mean  that 


Respondents  in  this  review  did  not, 
particularly  since  that  statement  was 
made  in  a  previous  review.  In  fact. 
Respondents  generally  accoimt  for 
defective  products  by  including  all 
material  and  labor  quantities  for  all 
products  produced  (including  defective 
products)  in  the  numerator  of  the  per- 
xmit  material  and  labor  calculations 
while  basing  the  denominator  (number 
of  units  produced)  only  on  those  units 
that  pass  inspection  and  are  saleable. 
Where  we  find,  generally  through 
verification,  that  this  is  not  the  case,  we 
adjust  the  denominator  accordingly.  See 
TRBs  IV-VI  ai  65540  (Comment  23). 
However,  as  Guizhou  Machinery  et  al. 
note,  we  did  not  ask  Respondents  to 
provide  specific  data  regarding 
production-defect  rates  in  our 
questionnaire  nor  would  we  use  such 
rates  in  our  calculations.  Therefore,  it 
would  be  inappropriate  to  draw  an 
adverse  inference  from  the  lack  of  data 
on  the  record  regarding  such  rates. 

2.(b)    Labor  Valuation 


'Because  we  revoked  Shanghai  General  in  the 
1993-94  administrative  review,  we  are  not 
addressing  issues  involving  this  company  in  the 
1994-95  review.  However,  we  include  reference  to 
Shanghai  General  here  because  Petitioner's 
contention  concerns  the  application  of  Shanghai 
General  data  to  other  respondents  that  are  involved 
in  this  review. 


Comment  8 

Petitioner  objects  to  the  Department's 
treatment  of  indirect  labor.  Specifically, 
Petitioner  claims  that,  in  the 
preUminary  results,  the  Department 
valued  indirect  labor  as  a  percentage  of 
SKF's  total  labor  cost  and  included  a 
portion  of  indirect  labor  in  overhead 
and  a  portion  in  SG&A.  Petitioner 
contends  that,  instead  of  valuing 
indirect  labor  in  this  manner,  the 
Department  should  value  this  expense 
using  its  FOP  methodology,  as  it  did 
with  direct  labor,  then  combine  direct 
and  indirect  labor  to  derive  a  total  labor 
expense.  Petitioner  states  that,  imlike 
indirect  labor,  the  Department 
calculated  direct  labor  in  the  manner 
the  statute  envisions,  as  a  factor  of 
production  to  which  the  Department 
applied  the  Indian  siurogate  value. 

Petitioner  suggests  valuing  indirect 
labor  as  follows.  Petitioner  claims  that 
most  respondents  reported  that  indirect 
overhead  labor  is  20  percent  of  direct 
labor  and  that  indirect  SG&A  labor  is 
also  20  percent  of  direct  labor. 
Petitioner  suggests  that,  since  indirect- 
labor  hours  are  40  percent  of  direct- 
labor  hours,  the  Department  should 
calculate  a  total  (direct  plus  indirect) 
labor  value  by  multiplying  the  direct- 
labor  hours  by  1.4.  then  applying  the 
Indian  surrogate-labor  value  to  this 
quantity. 

Guizhou  Machinery  et  al.  respond  by 
noting  that,  in  NME  cases,  the 
Department  has  treated  indirect  labor  as 
an  overhead  cost,  not  as  a  direct  labor 
cost.  Guizhou  Machinery  et  al.  add  that 
the  questionnaire  requests  that 


Respondents  report  assembly  labor  and 
indirect  labor  separately  and  contend, 
therefore,  that  the  Department  should 
reject  Petitioner's  proposal. 

Department's  Position 

We  agree  with  Petitioner,  in  part. 
Petitioner  is  correct  in  asserting  that, 
where  we  have  the  data  to  calculate 
expenses  incurred  by  NME  respondents 
using  the  factors  of  production 
methodology  U.e.,  multiplying  a 
respondent's  reported  per-unit  usage 
rates  by  surrogate  values),  we  should  do 
so.  See  section  776(c)  of  the  Act.  With 
respect  to  indirect  labor,  data  on  the 
record  allow  us  to  calculate  the  per-unit 
quantities  of  such  labor  attributable  to 
overhead  and  to  SG&A.  We  also  have 
reliable  surrogate  information  regarding 
labor  values  in  India  (IL&T  data). 
Accordingly,  for  the  final  results,  we 
valued  indirect  labor  attributable  to 
overhead  and  indirect  labor  attributable 
to  SG&A  by  multiplying  the  respective 
per-unit  labor  hours  by  the  IL&T  labor 
rate. 

However,  although  we  agree  with 
Petitioner  regarding  the  appropriate 
methodology  for  deriving  the  indirect 
labor  expense,  we  disagree  with 
Petitioner's  proposal  that  we  should 
include  the  total  per-unit  indirect-labor 
expense  together  with  the  per-unit 
direct-labor  expense,  effectively 
calculating  a  single,  per-unit  labor 
expense.  In  recommending  that  we 
create  a  single,  total  labor  amount, 
presumably  to  be  included  as  part  of 
COM  (Petitioner  does  not  specify  where 
to  include  this  total  labor  value). 
Petitioner  incorrectly  attributes  all 
indirect  labor  to  COM  instead  of 
allocating  this  expense  to  both  overhead 
and  SG&A,  as  reported  by  Respondents. 
In  this  respect,  the  methodology  that  we 
used  in  the  preliminary  results,  wherein 
we  allocated  indirect  labor  to  overhead 
and  to  SG&A  using  the  allocation 
percentages  reported  by  Respondents, 
conforms  to  our  practice  of  considering 
indirect  labor  as  labor  attributable  to 
both  overhead  and  to  SG&A  o(>erations 
(e.g.,  supervisory  and  sales  personnel). 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sebacic  Acid  from  the 
PRC.  59  FR  28053,  28059-60  [Sebacic 
Acid).  Accordingly,  while  we  have 
valued  indirect  labor  in  the  manner  that 
Petitioner  recommends,  we  have 
allocated  this  expense  to  both  overhead 
and  SG&A. 

Comment  9  * 

Petitioner  argues  that,  in  calculating 
the  surrogate  value  for  labor,  the 
Department  should  make  allowance  for 
vacation,  sick  leave  and  casual  leave 
when  calculating  the  number  of  weeks 
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per  raonth  actually  worked.  Petitioner 
states  that  the  Department  calculated 
the  hourly  wage  rate  on  the  basis  of 
4.333  working  weeks  per  month,  based 
on  a  full  52-week  year,  which  assumes 
that  workers  never  get  sick,  take 
vacations  or  have  other  days  off. 
Petitioner  observes  that  IL6-T  India 
shows  that  mandatory  benefits  include 
one  day  of  paid  vacation  for  every  20 
days  worked,  sick  leave  of  seven  days  a 
year  with  full  pay,  and  seven  to  ten  days 
of  casual  leave.  Petitioner  claims  that 
Respondents  have  not  allocated  any 
portion  of  vacation  or  sick  leave  to  the 
labor  hours  they  reported  as  their  factors 
of  production.  Petitioner  states  that  the 
goal  is  to  determine  the  cost  to  an 
employer  of  each  hour  that  an  employee 
is  on  the  job  and,  therefore,  the  labor 
hours  used  in  the  denominator  of  the 
surrogate  labor-rate  calculation  must 
include  only  time  on  the  job.  Petitioner 
suggests  that  the  number  of  weeks  per 
month  should  be  recalculated  to  take 
into  account  at  least  the  minimum 
benefits  and  derives  a  figure  of  3.72 
working  weeks  per  month  using  this 
approa^. 

Guizhou  Machinery  et  al.  respond 
that  the  Department  should  reject 
Petitioner's  argument  to  adjust  the  . 
calculated  labor  rate  which  the 
Department  used  in  the  preliminary 
results  for  vacation,  sick  leave  and 
casual  leave.  Guizhou  Machinery  et  al. 
claim  that  Petitioner  provides  no 
support  for  the  statement  that  hourly 
labor  costs  should  reflect  only  the 
expenses  accrued  to  an  employer  for  the 
time  the  employee  is  on  the  job. 
Guizhou  Machinery  et  al.  state  that  the 
real  hourly  cost  to  the  employer  reflects 
many  factors,  including  fringe  benefits 
such  as  paid  vacation,  sick  leave,  etc. 
Guizhou  Machinery  et  al.  suggest  that 
the  Department's  calculations  should 
include  the  cost  of  fringe  benefits  such 
as  vacation  and  sick  leave  in  the 
numerator  and,  because  the  numerator 
does  include  such  fringe  benefit  costs, 
the  denominator  should  likewise  reflect 
these  fringe  benefits  by  including  hours 
related  to  vacation  and  sick  leave. . 

Department's  Position 

We  disagree  with  Petitioner.  In  our 
preliminary  results  we  valued  direct 
labor  using  rates  reported  in  IL&T  India, 
which  states  that  fringe  benefits 
normally  add  between  40  percent  and 
50  percent  to  base  pay^  See 
Memorandum  to  the  File  from  Ckise 
Analyst:  Factors  of  Production  Values 
Used  for  the  Eighth  Antidumping  Duty 
Administrative  Review  (hdemorandum), 
September  1. 1995.  attachment  5. 
Accordingly,  we  multiplied  base  pay  by 


1.45  in  order  to  incorporate  fringe 
benefits.  Memorandum  at  3—4. 

Whereas  Petitioner  suggests  we 
calculate  a  wage  rate  based  only  on  time 
spent  on  the  job,  we  find  that  expenses 
related  to  holidays,  vacation,  sick  leave, 
etc.,  belong  in  the  numerator  of  the 
surrogate  labor-rate  calculation  and  time 
spent  on  vacation  and  sick  leave  belongs 
in  the  denominator  of  the  calculation. 
Because  the  employer  incurs  expenses 
both  for  employees  on  vacation  and 
employees  on  the  job,  it  incurs  a  fully 
ioaded  labor  cost  to  produce  the 
merchandise.  By  adjusting  the  base  pay 
to  include  such  fringe  benefits  as 
vacation,  sick  leave,  casual  leave,  etc., 
we  calculated  a  fully  loaded  direct-labor 
rate  that  more  accurately  represents  the 
actual  direct-labor  cost  to  the 
manufacturer.  See  TRBs  VII  at  49-50. 

2.(c)    Overhead.  SGB-A  and  Profit 
Valuation 

Comment  10 

Petitioner  contends  that  the 
Department  incorrectly  designated  the 
line  item  "power  and  fuel"  in  the  SKF 
Report  as  a  material  cost,  not  an 
overhead  cost,  in  its  calculation  of 
overhead  expenses.  Petitioner  argues 
that  power  and  fuel  are  not  materials 
incorporated  into  the  subject 
merchandise  and  Respondents  did  not 
report  this  expense  as  a  material  factor 
or  any  other  factor.  Rather,  Petitioner 
contends,  energy  is  generally  used  to 
operate  the  manufacturing  plants  and  is 
properly  considered  as  part  of  factory 
overhead.  For  the  final  results. 
Petitioner  suggests  that  the  Department 
include  power  and  fuel  costs  in  SKF's 
overhead  cost  or  calculate  this  expense 
as  a  separate  factor  but  notes  that  no 
purpose  is  served  by  isolating  the 
energy  costs  as  a  separate  factor. 

East  Sea  argues  that  the  statute  does 
not  specifically  list  "power  and  fuel"  as 
part  of  overhead,  citing  section 
773(c)(3)(C)  of  the  Act.  East  Sea  asserts, 
therefore,  that  the  Department's 
inclusion  of  these  items  within  raw 
materials  was  not  improper. 

De{>artment's  Position 

We  agree  with  Petitioner  that  power 
and  fuel  are  not  direct  material  inputs. 
Power  and  fuel  consumption  cannot  be 
directly  linked  to  the  output  of  the 
subject  merchandise.  Therefore,  for 
these  final  results,  we  have  incorporated 
power  and  fuel  as  part  of  overhead. 

Comment  11 

Petitioner  contends  that  the 
Department  incorrectly  designated  the 
line  item  "stores  and  spares  consumed" 
in  the  SKF  Report  as  a  material  cost,  not 


an  overhead  cost,  in  its  calculation  of 
overhead  expenses.  Petitioner  states  that 
this  line  item  concerns  expenses  related 
to  tools,  grinding  wheels,  and  spare 
parts  used  in  the  production  process  or 
incorporated  into  the  equipment  and 
machinery,  but  which  are  not 
incorporated  into  the  finished  product. 
Petitioner  argues  that  Respondents  did 
not  report  "stores  and  spares 
consimied"  as  part  of  the  materials 
factor  of  production,  which  is  proper 
because  this  item  is  an  overhead 
expense.  Petitioner  explains  that  "stores 
and  spares"  are  listed  under  "expenses 
for  manufacture,"  not  imder  "raw 
materials"  in  the  SKF  Report,  and  notes 
that  the  SKF  Report  refers  to  "stores  and 
spares"  as  tools. 

East  Sea  contends  that  the  footnotes  of 
the  SKF  Report  state  that  "stores  and 
spares  consumed"  includes  "work-in- 
process."  East  Sea  states  that  it  is 
imclear  whether  this  line  item  relates  to 
steel  or  other  types  of  materials  and, 
given  the  lack  of  clarity,  it  would  be 
unfair  to  allocate  all  of  this  item  to 
overhead.  East  Sea  suggests  that, 
because  this  item  relates  to  "stores" 
taken  from  inventory,  it  is  logical  to 
classify  this  expense  as  non-overhead. 

Department's  Position 

We  agree  with  Petitioner.  Because  this 
line  item  involves  expenses  relating  to 
equipment  and  machinery  used  in  the 
production  process  but  not  incorporated 
into  the  finished  product,  we  consider 
this  expense  as  part  6f  overhead,  even 
though  the  SKF  Report  does  not 
describe  the  nature  of  this  line  item 
entirely.  Accordingly,  for  the  final 
results,  we  have  treated  "stores  and 
spares  consumed"  as  an  overhead  item. 

Conmient  12 

Petitioner  argues  that  the  Department 
incorrectly  designated  the  line  item 
"traded  goods"  in  the  SKF  Report  as  a 
materials  cost  to  be  included  in  the 
denominator  of  the  calculation  of  the 
overhead,  SG&A,  and  profit  rates. 
Petitioner  states  that  "traded  goods"  are 
finished  products  purchased  and  sold 
by  SKF  that  have  nothing  to  do  with  its 
manufacturing  operations.  Petitioner 
notes  that  the  SKF  Report  segregates 
"purchases  of  traded  goods"  ftt)m  "raw 
materials  and  bought  out  components 
consumed"  and,  in  a  difiierent  part  of 
the  report,  separates  them  from  products 
SKF  "manufactured  and  sold  during  the 
year."  Petitioner  states  further  that  the 
report  identifies  "purchases  of  traded 
gCMods"  as  "ball  and  roller  bearings," 
"bearing  accessories  and  maintenance 
products,"  and  "textile  machinery 
components."  Petitioner  notes  that,  in 
past  reviews,  the  Department  included 
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only  steel  costs  in  the  cost  of  materials, 
not  finished  products.  Petitioner  states 
that  this  prior  approach  is  correct  and, 
because  purchases  of  traded  goods  are 
ab^ady  manufactiued  and  do  not  a%ct 
production,  the  Department  should 
exclude  them  from  the  overhead 
denominator. 

East  Sea  responds  that  Petitioner's 
ai:gument  with  regard  to  "traded  goods" 
is  misguided  and  that  the  Department's 
calculations  in  the  preliminary  results 
concerning  this  line  item  were  correct. 

Department's  Position 

We  disagree  with  Petitioner.  In  past 
reviews  we  did  not  include  a  line  item 
for  "purchases  of  traded  goods"  in  the 
COM  that  we  used  as  the  denominator 
of  the  overhead,  SG&A,  and  profit-rate 
calculations  because  the  SIG^"  reports 
that  we  used  in  those  reviews  did  not 
include  this  line  item.  In  this  review, 
the  SKF  Report  includes  a  separate  line 
item  for  this  cost.  We  have  included  it 
in  the  denominator  of  these  calculations 
(as  part  of  the  (X)M)  because,  in 
calculating  SKF's  COM,  we  must 
include  those  line  items  listed  on  the 
SKF  Report  that  reflect  the  costs 
associated  with  the  production  of  the 
merchandise  that  are  not  overhead  or 
SG&A  expenses. 

According  to  the  description  in  the 
SKF  Report,  "purchases  of  traded 
goods"  are  properly  considered  as  COM 
expenses.  TTiey  are  not  overhead  or 
SG&A  expenses  but  instead  reflect  the 
common  practice  of  manufacturers 
purchasing  finished  and  semi-finished 
goods  to  meet  their  clients"  demand. 
SKF  does  not  incur  direct  materials  or 
direct  labor  expenses  with  respect  to 
these  products  but  instead  incurs  the 
expense  of  purchasing  them.  Because 
these  purchased  goods  are  an  integral 
portion  of  cost  of  goods  sold,  they  are 
ordinary  business  expenses  that  we 
cannot  ignore,  as  suggested  by 
Petitioner,  simply  because  they  involve 
products  that  SKF  did  not  manufacture. 
Therefore,  for  the  final  results,  we  have 
included  "purchases  of  traded  goods"  as 
part  of  the  denominators  we  used  in  the 
overhead,  SG&A,  and  profit-rate 
t:alculations. 

Comment  13 

Petitioner  states  that  the  Department 
did  not  include  interest  expenses  SKF 
incurred  in  the  constructed  value  (CV) 
calculations.  Petitioner  recommends 
that  the  Department  include  these 
expenses  in  the  calculation  of  SG&A. 
Petitioner  states  that,  according  to  the 
Department's  Antidumping  Manual  and 
Department  practice,  interest  expenses 
should  be  included  in  the  CV. 


East  Sea  responds  that,  although 
Petitioner  points  to  the  Antidumping 
Manual  as  support  that  SKF's  interest 
expenses  are  SG&A  expenses,  the 
interest  expenses  to  which  the  manual 
refers  are  selling  expenses  and  there  is 
no  evidence  that  any  of  SKF's  interest 
expenses  pertain  to  sales.  Accordingly, 
East  Sea  asserts  that  the  Department 
should  not  include  interest  expenses  in 
its  CV  calculations. 

Department's  Position 

We  agree  with  Petitioner  that, 
consistent  with  our  practice,  the  interest 
expenses  in  question  are  ordinary 
business  expenses  relating  to  SG&A. 
Therefore,  we  have  included,  in  the 
SG&A  expense  for  these  final  results, 
interest  expenses  as  reported  in  the  SKF 
Report. 

Conunent  14 

Petitioner  states  that,  for  the 
preliminary  results,  the  Department 
calculated  profit  on  an  after-tax  basis. 
This  methodology.  Petitioner  contends, 
is  contrary  to  the  Department's  policy  to 
achieve  an  "apples-to-apples 
comparison"  (citing  the  Department's 
Antidumping  Manual).  Petitioner  states 
that,  because  the  export  prices  and 
constructed  export  prices  used  in  the 
margin  calculations  include  all  profits, 
i.e.,  are  pre-tax  values,  the  Department 
must  calculate  the  profit  used  in 
establishing  NV  on  the  same  basis. 

East  Sea  responds  that  Petitioner  cites 
no  case  law  to  support  its  assertion  and 
the  Department  should  continue  to 
calculate  SKF's  profit  net  of  expenses. 

Department's  Position 

We  agree  with  Petitioner  that  we 
should  use  a  pre-tax  amount  to  calculate 
the  profit  ratio,  for  the  reasons  that 
Petitioner  provided  in  its  comment. 
Therefore,  for  the  final  results,  we  have 
calculated  a  profit  rate  for  NV  on  a  pre- 
tax basis. 

Comment  15 

East  Sea  argues  that  the  Department 
improperly  designated  the  line  item 
"goodwill,"  as  listed  in  the  SKF  Report, 
as  an  SG&A  expense.  East  Sea  states  that 
goodwill  expenses  are  related  to  fixed 
assets  and  are  listed  as  such  in  the  SKF 
Report.  East  Sea  adds  that  there  is  no 
Departmental  precedent  for  including 
goodwill  as  part  of  SG&A  and,  therefore, 
the  Department  should  remove  this 
expense  bom  the  SG&A  calculation. 

Petitioner  responds  that  the  fact  that 
the  SKF  Report  states  that  these 
expenses  are  related  to  fixed  assets  is 
not  a  sufficient  reason  to  disregard  them 
in  calculating  the  SG&A  expense. 
Petitioner  states  that,  using  the  same 


reasoning,  the  Department  would  have 
to  eliminate  depreciation  from  the 
overhead  expense,  which  would  clearly 
be  incorrect.  Petitioner  adds  that  East 
Sea  provided  no  evidence  that  SKF,  the 
surrogate  producer,  did  not  comply  with 
Indian  Generally  Accepted  Accounting 
Principles  (GAAP)  or  that  its  accounting 
practices  should  otherwise  be 
disregarded  and  the  goodwill  expense 
disallowed. 

Department's  Position 

We  agree  with  Petitioner  that  the  fact 
that  the  SKF  Report  states  that  the 
goodwill  expense  line  item  is  related  to 
fixed  assets  does  not  render  it  a  material 
cost.  However,  the  evidence  on  the 
record  does  not  allow  us  to  determine 
the  extent  to  which  SKF's  goodwill 
expense  is  attributable  to  overhead  or 
SG&A.  For  these  final  results,  we  have 
allocated  50  percent  of  SKF's  goodwill 
expense  to  overhead  and  50  percent  to 
SG&A. 

Comment  16 

East  Sea  argues  that  the  Department 
improperly  designated  the  line  item 
"rates  and  taxes"  in  the  SKF  Report  as 
an  overhead  expense  instead  of 
including  it  in  SG&A.  East  Sea  states 
that  this  expense  is  an  SG&A  expense 
because  taxes  are  traditionally 
considered  an  administrative  expense, 
not  a  manufacturing  expense. 

Petitioner  responds  that  shifting 
allocations  from  overhead  to  SG&A  or 
vise  versa  should  not  affect  the  bottom 
line  of  the  NV  calculation.  Petitioner 
states,  however,  that  it  is  more 
reasonable  to  assign  the  "rates  and 
taxes"  line  item  to  overhead  because 
SKF  is  a  manufacturing  company  and, 
presumably,  most  of  its  rates  and  taxes 
would  relate  to  its  plant  and  equipment 
and  other  aspects  of  its  manufacturing 
operations. 

Department's  Position 

We  agree  with  East  Sea  that  we 
should  allocate  the  "rates  and  taxes" 
line  item  to  SG&A  and  not  to  overhead. 
This  allocation  methodology  is 
consistent  with  our  practice  in  previous 
administrative  reviews  of  this 
proceeding.  See  TRBs  A'-VTat  65540. 

Comment  17 

East  Sea  contends  that  the  Department 
should  not  include  the  line  item  "profit 
(loss)  on  fixed  assets  sold"  as  part  of 
overhead.  East  Sea  states  that  SKF 
incurred  this  expense  independent  of 
any  manufacturing  or  selling  activities; 
rather,  as  its  title  suggests,  it  is  related 
to  the  value  of  fixed  assets. 

Petitioner  responds  that  selling  fixed 
assets  that  were  used  in  manufacturing 
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is  not  a  manufacturing  activity,  any 
more  than  an  accounting  entry  to  reflect 
depreciation  is  a  manufactiiring  activity. 
Petitioner  contends,  however,  that  this 
line  item  does  identify  the  relevant 
capital  cost  of  the  assets  used  in 
manufacturing  and  therefore,  as  with 
depreciation,  the  loss  on  the  sale  of 
Rxed  assets  should  be  included  in 
overhead. 

Department  Position 

We  agree  with  Petitioner  that  the  loss 
SKF  India  incurred  in  selling  fixed 
assets  used  to  manufacture  merchandise 
clearly  is  related  to  manufacturing 
activities.  Therefore,  we  have  included 
this  loss  as  an  overhead  item. 

Comment  18 

East  Sea  argues  that  the  Department 
improperly  allocated  all  of  SKF's  line 
item  "repairs  to  buildings"  to  overhead 
in  the  preliminary  results.  East  Sea 
suggests  that  Department  allocate  this 
item  partially  to  SG&A  as  there  is  no 
proof  that  repairs  were  made  solely  to 
manufacturing  buildings. 

Department's  Position 

We  agree  with  East  Sea  that  it  is 
improper  to  include  all  of  SKF's 
building-repair  expenses  in  overhead 
because  depreciation  associated  with 
office  buildings  and  office  equipment 
should  be  included  in  SG&A.  Therefore, 
for  the  final  results,  we  allocated  repair 
costs  to  overhead  and  SG&A  according 
to  the  function  and  value  of  the  assets: 
that  is.  we  included  in  overhead  only 
the  depreciation  expenses  allocated  to 
manufecturing.  We  obtained  the 
information  pertaining  to  the  function 
and  value  of  SKF's  assets  from  the  SKF 
Report. 

Comment  19 

East  Sea  claims  that  the  Department 
should  allocate  insurance  to  both 
overhead  and  SG&A  on  a  75-percent/25- 
percent  basis  as  there  is  no  proof  that 
insurance  costs  are  related  to  overhead 
alone. 

Petitioner  contends  that  it  does  not 
make  a  difference  in  the  CV  calculation 
whether  the  insurance  is  allocated  to 
SG&A  or  overhead.  Petitioner  adds, 
however,  that  SKF  is  a  manufacturing 
company  and  most  of  its  insurance  costs 
would  relate  to  its  plant  and  equipment 
and  similar  items  related  to  its 
manufact\uing  operations,  i.e., 
overhead.  Petitioner  also  asserts  that 
certain  FRC  companies  have  included 
insurance  as  part  of  factory  overhead. 
Moreover,  Petitioner  argues  that  East 
Sea's  recommended  75-percenty25- 
percent  ratio  is  totally  arbitrary. 


Department's  Position 

We  agree  with  East  Sea  that  we 
should  allocate  insurance  expenses  to 
both  overhead  and  SG&A.  However, 
because  East  Sea  did  not  provide  any 
support  for  the  75-percent/25-percent 
allocation  ratio,  we  are  not  using  this 
ratio  for  the  final  results.  Furthermore, 
even  though,  as  Petitioner  notes,  SKF 
India  is  a  manufactiuing  company,  we 
have  no  information  which  will  dlow 
us  to  allocate  insurance  expenses 
precisely.  For  the  final  results,  we 
allocated  insurance  expenses  equally  to 
SG&A  and  overhead  [i.e.,  50  percent  to 
SG&A  and  50  percent  to  overhead),  due 
to  the  fact  that  the  SKF  Report  does  not 
identify  the  nature  of  these  expenses. 

Conunent  20 

East  Sea  contends  that  the  Departinent 
should  continue  its  past  practice  of 
using  an  eight-percent  profit  rate  for  the 
final  results.  East  Sea  emphasizes  that 
SKF  India  is  related  to  SKF  Sweden 
and,  therefore,  the  transfer  price  and 
other  related-party  transactions  between 
p>arent  and  subsidiary  could  radically 
afiiect  SKF's  profit  margins. 

Petitioner  argues  that  the  former 
eight-percent  rate  was  an  arbitrary  rate 
and  is  contrary  to  the  new  law. 
Petitioner  adds  that  East  Sea  does  not 
provide  any  evidence  that  such  related- 
party  transactions  actually  occurred  or 
that,  if  they  occurred,  they  had  any 
actual  impact  upon  SKF  India's  profits. 

Department's  Position 

We  agree  with  Petitioner.  Consistent 
with  section  773(c)  of  the  Act,  we 
calculated  a  profit  rate  using  surrogate 
data,  in  this  case  the  SKF  Report. 
Regarding  the  appropriateness  of  this 
report  for  the  profit  calculation,  we  note 
that  East  Sea  did  not  provide  any 
evidence  to  support  its  claim  that  the 
profit  rate  is  inappropriate  because  the 
company  had  affiliated-party 
transactions. 

Comment  21 

Petitioner  contends  that  the 
Department  improperly  accepted  CMC's 
claim  that  it  incurred  no  U.S.  selling 
expenses  on  constructed  export  price 
sales  made  during  the  POR.  Petitioner 
recommends  that  the  Department 
calculate  these  expenses  on  the  basis  of 
the  facts  available  and  use  the  highest 
SG&A  expense  of  any  respondent  in  this 
review. 

Department's  Position 

We  disagree  with  Petitioner.  We 
acknowledge  that,  aside  bom  our  initial 
questioimaire,  we  did  not  pursue  the 
issue  of  CMC's  U.S.  selling  expenses  in 
either  the  supplemental  questionnaire 


or  by  conducting  a  verification  of  CMC's 
U.S.  facility.  Because  we  did  not 
provide  CMC  an  opportimity  to  cure  any 
perceived  deficiency  in  its  response 
concerning  such  expenses  end  because 
we  do  not  have  information  on  the 
record  contradicting  the  information 
that  CMC  provided,  we  have  accepted 
this  information  for  the  final  results. 

3.  Freight 

Comment  22 

Petitioner  claims  that  the  Department 
calculated  freight  expenses  incorrectly 
by  multiplying  the  surrogate  freight  rate 
by  the  net  weight  of  each  bearing  rather 
than  by  the  gross  weight  of  the  bearing 
as  packaged  for  shipment.  Petitioner 
states  that  a  reasonable  allowance  for 
the  weight  of  packaging^materials 
should  be  made  in  calculating  both 
ocean-freight  and  inland-fiei^t  rates, 
arguing  that  packaging  does  not  travel 
free  of  charge.  Petitioner  suggests  that 
the  Department  could  use,  as  a  PI  source 
on  the  record  for  this  review,  a  packing 
list  of  CMC  Guizhou,  submitted  by 
Distribution  Services,  Ltd.  (DSL),  on 
September  27, 1995.  Petitioner  states 
that  the  packing  list  shows  both  gross 
and  net  weights  of  pallets  of  several 
common  TRB  models  and  that  the 
average  weight  difference  is  about  eight 
percent.  Therefore.  Petitioner  asserts, 
the  Department  should  multiply  the  net 
weights  by  1.08  to  reflect  the  weight  of 
packaging. 

Department's  Position 

We  agree  with  Petitioner  that  a  cost  is 
incurred  with  respect  to  shipment  of 
packing  materials.  Upon  reviewing  the 
packing  list  of  CMC  Guizhou.  we  have 
determined  that  the  packing  document 
DSL  submitted  in  this  review  is  an 
independent  and  reliable  source  for 
such  information.  Accordingly,  for  the 
final  results,  we  have  derived  the  gross 
weight  used  in  calculating  the  ocean- 
frei^t  expense  by  multiplying  the  net 
weight  by  1.08. 

Comment  23 

Petitioner  states  that  the  Department 
erroneously  used  the  Indian  wholesale- 
price  index  (WPI)  to  adjust  for  inflation 
of  ocean-freight  cost.  Petitioner 
contends  that,  because  the  Department 
used  the  U.S.  dollar  rates  quoted  by 
Maersk.  Inc.,  a  U.S.  company,  any 
adjustment  for  inflation  should  be  based 
on  dollar  inflation.  Petitioner  suggests 
that  the  Etepartment  adjust  ocean  freight 
costs  using  the  U.S.  producer-price 
index  for  finished  goods,  the  U.S. 
equivalent  of  the  Indian  WPL 
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Department's  Position 

We  agree  with  Petitioner  that  we 
should  adjust  ocean-freight  costs  using, 
the  U.S.  producer-price  index  because 
ocean-freight  costs  are  based  on  U.S. 
rates  in  U.S.  dollars.  For  the  final 
results,  we  deflated  the  July  1996  ocean- 
fi«ight-rate  quotes  bom  Maersk  Inc. 
using  the  U.S.  WPI  to  reflect  the  POR 
costs. 

Comment  24 

Petitioner  contends  that  the 
Department  has  understated  the  marine- 
insurance  expense  by  applying  an 
insurance  rate  per  ton  applicable  to 
sulfur  dyes  from  India.  Petitioner  argues 
that  insurance  protects  against  lost 
value  and  that,  if  a  container  of  bearings 
were  lost  at  sea,  there  is  no  basis  to 
suppose  that  payment  for  the  loss  of  one 
ton  of  sulfur  dyes  would  have  any 
relationship  to  the  value  of  the  bearings. 
Petitioner  adds  that  the  Department's 
questionnaire  indicates  that  insurance 
premiuins  are  normally  based  on  the 
value  of  the  merchandise.  Petitioner 
recommends  that  the  Department 
calculate  a  marine-insurance  factor 
based  on  the  ratio  of  the  insurance 
charge  per  ton  of  sulfur  dye  divided  by 
the  value  of  sulfur  dye  per  ton  (based  on 
U.S.  Customs  value)  and  apply  this 
factor  to  the  price  of  TRBs  sold  in  the 
United  States. 

Guizhou  Machinery  et  al.  respond 
that  it  is  not  reasonable  to  assume  that 
the  difference  in  Indian  marine- 
insurance  rates  applicable  to  sulfur  dyes 
and  TRBs  can  be  measured  accurately 
simply  by  comparing  the  difference  in 
product  values.  Gui^oii  Machinery  et 
al.  further  assert  that  Petitioner's 
argument  is  based  on  customs  values 
obtained  from  the  Sulfur  Dyes  petition, 
information  which  has  not  been 
previously  submitted  on  the  record  for 
the  current  review.  Guizhou  Machinery 
et  al.  state  that  the  Department's 
approach  of  using  the  marine-insurance 
rates  fit>m  the  sulfur-dyes  investigation 
is  consistent  with  its  calculations  in 
other  NME  cases. 

Department's  Position 

We  disagree  with  Petitioner  with 
respect  to  our  use  of  the  sulfur-dyes 
data.  We  have  relied  on  the  public 
information  on  marine  insurance  for 
sulfur  dyes  that  we  used  for  the 
preliminary  results,  as  these  data  are  the 
only  public  information  available  to  us; 
further,  we  have  used  the  same  rate 
repeatedly  for  other  PRC  analyses.  See 
Final  Results  of  Administrative  Review: 
Certain  Helical  Spring  Lock  Washers 
from  the  PRC.  61  FR  41994  (August  13, 


1996)  [Lock  Washers],  and  TRBsIV-VI 
at  65537. 

Comment  25 

Guizhou  Machinery  et  al.  claim  that, 
with  respect  to  Guizhou  Machinery  and 
Guizhou  Automotive,  the  Department 
did  not  convert  the  charge  for  marine 
insurance  from  rupees  into  U.S.  dollars 
and,  therefore,  this  expense  is 
overstated.  Guizhou  Machinery  and 
Guizhou  Automotive  explain  that  the 
Department  calculated  marine  insurance 
by  multiplying  the  rate  per  kilogram  by 
the  net  weight  of  the  bearing  and  then 
adjusted  for  inflation,  yielding  a  figure 
in  rupees,  which  must  be  converted  into 
U.S.  dollars  in  order  to  calculate  a  U.S. 
price.  Guizhou  Machinery  and  Guizhou 
Automotive  request  that  the  Department 
convert  all  marine-insurance  rates  in 
rupees  to  U.S.  dollars. 

Additionally,  Guizhou  Machinery  and 
Guizhou  Automotive  claim  that  the 
Department  calculated  the  foreign- 
inland-freight  charge  incorrectly. 
Respondents  explain  that,  for  all  other 
companies,  the  Department  calculated 
this  charge  properly  but,  for  Guizhou 
Machinery  and  Guizhou  Automotive, 
the  Department's  formula  resulted  in  an 
inflated  expense.  Guizhou  Machinery 
and  Guizhou  Automotive  request  that 
the  Department  correct  this  error  for  the 
final  results. 

Petitioner  agrees  that  the  Department 
should  check  its  calculations  and  ensiu« 
that  amounts  denominated  in  ru{>ees  are 
converted  into  dollars  and  that  it  should 
apply  the  proper  formula  for  inland 
freight. 

Department's  Position 

We  agree  with  both  parties.  For  the 
final  results,  we  have  corrected  these 
errors. 

4.  Facts  Available 

Comment  26 

Petitioner  disagrees  with  the 
Department's  acceptance  of  Premier's 
FOP  data  even  though,  in  most  cases, 
the  data  did  not  relate  to  the 
manufactiu«r  whose  merchandise 
Premier  sold  to  the  United  States. 
Petitioner  recommends  the  use  of  facts 
available  to  calculate  Premier's  rate. 
Petitioner  argues  that  there  is  no 
indication  that  Premier's  selective 
reporting  is  representative  of  its 
suppliers"  actual  experience,  noting 
that  the  questionnaire  states  that,  if  a 
producer  uses  more  than  one  faciUty  to 
produce  subjecft  merchandise,  it  must 
report  the  factor  use  at  each  location. 
Petitioner  asserts  that  the  Department's 
acceptance  of  Premier's  selective 
responses,  as  well  as  the  use  of  other 


surrogate  producers'  costs  when  those  of 
Premier's  suppliers  were  not  available, 
is  contrary  to  the  Department's  policy 
regarding  the  appropriate  deposit  rate 
for  unreviewed  non-PRC  exporters  of 
subject  merchandise  from  the  PRC. 
Petitioner  states  that  Premier  and  its 
suppliers  should  not  be  allowed  to 
select  the  suppliers  on  the  basis  of 
whose  data  the  Department  will  - 
calculate  Premier's  margin. 

Petitioner  states  that  only  Premier 
knows  the  efforts  it  made  to  supply  this 
information  and.  moreover.  Premier's 
efforts  are  irrelevant  because  the  focus 
should  be  on  the  efforts  Premier's 
suppliers  made.  Petitioner  contends 
that,  since  certain  suppliers  refused  to 
come  forward  and  claim  eligibility  for  a 
separate  rate,  the  Department  must 
presume  them  to  be  part  of  the  single 
entity  to  which  the  PRC  rate  applies 
and,  as  non-responsive  companies,  they 
are  subject  to  the  use  of  adverse  facts 
available.  Petitioner  adds  that  all 
companies  are  conditionally  covered  in 
this  review  and  are  subject  to  the  PRC 
rate. 

Finally.  Petitioner  argues  that  the 
Department  cannot  justify  its  approach 
on  practical  grounds.  In  Uiis  regard. 
Petitioner  contends  that,  althot^  the 
Department  states  there  is  little 
variation  in  factor-utilization  rates 
among  the  TRB  producers  fit>m  whom  it 
has  FOP  data,  the  available  data  reflects 
only  a  small  number  of  PRC  producers 
and  the  preliminary  results  show 
margins  ranging  from  zero  to  129.97 
percent. 

Premier  responds  that,  despite  its 
repeated  efforts  to  obtain  FOP  data 
directly  from  its  PRC-based  suppliers,  it 
was  unsuccessful  in  obtaining  this  data. 
Premier  claims  that  it  has  been  as 
responsive  and  coop>erative  as  possible 
with  the  Department  in  the  course  of 
this  review.  Premier  explains  that,  given 
this  lack  of  supplier  data  for  certain  U.S. 
sales,  it  analyzed  the  record  to  identify 
FOP  data  that  could  be  used  in  place  of 
the  data  its  suppliers  had  refused  to 
supply,  and  it  submitted  FOP  data  for 
models  that  constituted  94  percent  of  its 
POR  U.S.  sales  as  follows:  for  69  percent 
of  its  U.S.  sales.  Premier  provided  FOP 
data  for  the  supplier  irom  whom 
Premier  purchased  the  merchandise;  for 
25  percent  of  its  U.S.  sales.  Premier 
supplied  data  from  other  Chinese 
producers.  Premier  states  that, 
accordingly,  it  could  not  locate  any  FOP 
data  for  only  six  percent  of  its  U.S.  POR 
sales  and  the  Department  was  correct  to 
use  Premier's  U.S.  sales  and  FOP  data 
when  calculating  Premier's  dumping 
margin. 

Premier  claims  that  it  did  not  choose 
the  production  facility  from  which  to 


Federal  Register  /  Vol.  62,  No.  2B  I  Tuesday,  February  11,  1997  /  Notices 6187 


6186 


Fedn-al  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11,  1997  /  Notices 


obtain  cost  data  selectively,  stating  that 
it  linked  its  FOP  reporting  to  its 
suppliers  if  that  supplier's  data  was  on 
the  record.  Finally,  Premier  states  that 
Petitioner  is  incorrect  in  asserting  that 
the  real  focus  should  be  on  the  PRC 
producers.  Premier  states  that  any  PRC 
producer  who  sells  merchandise  to 
trading  companies  without  prior 
knowledge  that  the  merchandise  is 
destined  for  the  United  States  is  not 
subject  to  a  separate  dumpirtg-margin 
calculation  and  by  law  cannot  be  the 
focus  for  resolution  of  this  issue. 

Department's  Position 

We  disagree  with  Petitioner.  Premier 
responded  to  the  best  of  its  ability  to  our 
requests  for  information  regarding  FOP 
data.  Given  the  level  of  cooperation 
evidenced  by  Premier  in  this  review, 
including  the  submission  of  responsive 
initial  and  supplemental  questionnaire 
responses  as  well  as  its  participation  in 
a  complete  verification  of  its  data,  and 
the  amount  of  usable  information 
provided.  Premier's  inability  to  provide 
certain  FOP  data  does  not  warrant  the 
use  of  adverse  facts  available  in 
calculating  a  margin  in  this  case. 
Premier  provided  enough  information  to 
allow  us  to  calculate  an  accurate 
margin,  and  we  used  our  discretion 
appropriately  to  determine  how  to  apply 
facts  available  to  account  for  the  missing 
data.  Accordingly,  for  these  final  results, 
we  are  following  our  methodology  from 
the  preliminary  results. 

Premier  was  able  to  provide  factors 
data  from  its  suppliers  for  models  that 
represented  most  of  Premier's  sales  by 
value.  For  those  U.S.  sales  for  which 
Premier  was  unable  to  provide  FOP  data 
from  its  own  suppliers,  it  provided  FOP 
data  from  other  PRC  suppliers  of  the 
same  models.  For  such  merchandise,  we 
determined  that  there  is  little  variation 
in  factor-utilization  rates  among  TRB 
producers  from  whom  we  have  received 
FOP  data.  Accordingly,  we  used  such 
data  for  Premier  for  U.S.  sales  of  those 
models.  For  a  small  percentage  of  sales. 
Premier  was  unable  to  report  any  FOP 
data.  We  determined  that  a  simple 
average  of  the  calculated  margins  for 
other  companies  in  this  review  is  a 
reasonable  rate  to  apply,  as  facts 
available,  for  these  sales  by  Premier. 

5.  Assessment 

Comment  27 

Transcom  and  L&S,  domestic 
importers  of  subject  merchandise,  argue 
that  the  Department's  decision  to  apply 
what  they  consider  to  be  punitive  facts- 
available  appraisement  and  deposit 
rates  to  companies  that  were  never  part 
of  the  review  is  imlawful.  Transcom  and 


L&S  state  that,  for  this  review,  there 
were  various  companies  from  Which 
they  purchased  subject  merchandise, 
none  of  which  received  a  questionnaire 
or  was  named  in  the  notice  of  initiation 
of  review.  Transcom  states  that  entries 
frt)m  each  of  the  unnamed  companies 
were  subject  to  estimated  antidumping 
duty  deposits  at  the  "all  others"  rate  in 
effect  at  the  time  of  entry  and  argues 
that  the  Department  is  precluded  as  a 
matter  of  law  from  either  assessing  final 
antidumping  duties  on  the  unreviewed 
companies  at  any  rate  other  than  that  at 
which  estimated  antidumping  duty 
deposits  were  made  or  imposing  the 
new  facts-available-based  deposit  rate 
on  shipments  bom  unreviewed 
companies. 

Transcom  and  L&S.  citing  section 
751(a)  of  the  Act,  state  that  the 
Department  is  directed  to  determine  the 
amount  of  antidumping  duties  to  be 
imposed  pursuant  to  periodic  reviews. 
They  add  that,  in  accordance  with  19 
CFR  353.22(e),  unreviewed  companies 
are  subject  to  automatic  assessment  of 
antidumping  duties  and  a  deposit  of 
estimated  duties  at  the  rate  previously 
established.  Transcom  and  L&S  note 
that  the  Court  of  International  Trade 
(QT)  has  concluded  that,  in  situations 
where  a  company's  entries  are  not 
reviewed,  the  prior  cash  deposit  rate 
fit)m  the  less-than-fair-value  (LTFV) 
investigation  becomes  the  assessment 
rate,  "which  must  in  turn  become  the 
new  cash  deposit  rate  for  that  company" 
(citing  Federal  Mogul  Corp.  v.  United 
States.  822  F.  Supp.  782,  787-88  (OT 

1993)  {Federal  Mogul  II)).  Transcom  and 
L&S  claim  that  the  QT  has  affirmed  this 
rationale  in  other,  more  recent, 
decisions  as  well,  concluding  that  the 
Department's  use  of  a  new  "all  others" 
rate  calculated  during  a  particular 
administrative  review  as  the  new  cash 
deposit  rate  for  unreviewed  companies 
which  have  previously  received  the  "all 
others"  rate  is  not  in  accordance  with 
law  (citing  Federal  Mogul  Corp.  v. 
United  States.  862  F.  Supp.  384  (CIT 
1994),  and  UCF  America.  Inc.  v.  United 
States.  870  F.  Supp.  1120. 1127-28  (CIT 

1994)  (UCF America)). 

Based  on  these  CIT  decisions, 
Transcom  contends  that  an  exporter  that 
is  not  under  review  would  have  no 
reason  to  anticipate  that  antidumping 
duties  assessed  on  its  merchandise 
would  vary  from  the  amoimt  deposited. 
Transcom  notes  that  Federal  Mogul  U  (at 
788]  states  that  parties  rely  on  the  cash 
deposit  rates  in  making  their  decision 
whether  to  request  an  administrative 
review  of  certain  merchandise.  In  view 
of  the  Def)artment's  regulations, 
Transcom  claims  that  the  absence  of  any 
notice  &t>m  the  Department  that 


unnamed  companies  faced  the 
possibility  of  increased  antidumping 
duty  liability  is  fundamentally 
prejudicial  to  the  unnamed  companies. 
Transcom  states  that  previous  attempts 
by  the  Department  to  impose  a  rate 
based  on  the  facts  available  on  an 
exporter  neither  named  in  the  review 
request  nor  in  the  notice  of  initiation 
have  been  overtiuTied,  citing  Sigma 
Corp.  V.  United  States.  841  F.  Supp. 
1255  (CIT  1993)  (Sigma  Corp.  I),  hi  that 
case,  "Transcom  contends,  the  OT  held 
that  the  Department  was  required  to 
provide  the  company  in  question 
adequate  notice  to  defend  its  interests 
and,  because  it  failed  to  do  so,  ordered 
the  liquidation  of  entries  of 
merchandise  exported  by  that  company 
at  the  entered  deposit  rate. 

Transcom  argues  that  the 
Department's  statement  that  all 
exporters  of  subject  merchandise  are 
"conditionally  covered  by  this  review" 
(Initiation  of  Antidumping  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Fart  (Initiation  Notice).  59 
FR  43537,  43539  (August  24,  1994))  is 
inadequate  in  that  it  fails  to  explain 
under  what  "conditions"  exporters  are 
covered  and  whether  such  "conditions" 
were  met.  If  the  statement  is  meant  to 
include  unconditionally  all  unnamed 
exporters,  Transcom  asserts  that  it  is 
contrary  to  the  regulatory  requirement  at 
19  CFR  353.22(a)(1)  that  the  review 
cover  "specified  individual  producers 
or  resellers  covered  by  an  order." 
Because  the  importers  in  question  were 
never  served  notice  that  they  were 
subject,  conditionally  or  otherwise,  to 
review,  Transcom  claims  that  the 
Department  is  precluded  from  applying . 
a  punitive  rate  to  the  company's 
exports. 

Transcom  contends  that,  in 
accordance  with  section  776  of  the  Act. 
the  Department  must  have  requested 
and  been  unable  to  obtain  information 
before  applying  adverse  facts  available. . 
Transcom  claims  that  the  Department 
may  not  resort  to  facts  available 
"because  of  an  alleged  failure  to  provide 
further  explanation  when  that 
additional  explanation  was  never 
requested"  (quoting  Olympic  Adhesives. 
Inc.  V.  United  States.  899  F.2d  1565. 
1574  (1990);  also  citing  Mitsui  6-  Co.. 
Ltd.  V.  United  States.  18  Cm85  (March 
11, 1994);  UsinorSacillorv.  United 
States.  872  F.  Supp.  1000  (1994);  and 
Sigma  Coqi.  /at  1263).  Finally. 
Transcom  argues  that  the  facts- 
available-based  PRC-wide  rate  cannot  be 
applied  to  exports  by  companies  outside 
of  China  because  these  companies  are 
not  PRC  companies. 

L&S  requests  that  the  Department 
liquidate  entries  of  the  company's 
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imports  from  companies  that  were  not 
specifically  reviewed  at  the  entered  rate 
rather  than  the  punitive  "PRC-wide" 
rate.  L&S  also  states  that  the  prospective 
deposit  rate  for  these  imreviewed 
companies  should  be  2.96  percent, 
which  was  the  "all  others"  rate  in  the 
initial  investigation. 

Petitioner  states  that  it  is  its  intention 
that  all  exporters  are  covered  by  this 
review  and  points  out  that  the 
Etepartment's  notice  of  initiation 
specified  that  all  "other 
exporters  *  *  *  are  conditionally 
covered."  Therefore,  Petitioner  argues,  " 
all  other  suppliers  of  Transcom  not 
entitled  to  a  separate  rate  should  be 
expressly  listed  in  the  final  results  as 
among  those  to  which  the  "PRC  rate" 
applies. 

Department's  Position 

We  disagree  with  Transcom  and  L&S. 
It  is  our  policy  to  treat  all  exporters  of 
subject  merchandise  in  NM£  countries 
as  a  single  government-controlled  entity 
and  assign  that  entity  a  single  rate, 
except  for  those  exporters  which 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  Our  guidelines 
concerning  the  de  jure  and  de  facto 
separate-rates  analyses,  as  well  as  the 
company-specific  separate-rates 
determinations,  are  discussed  in  the 
Preliminary  Results  at  40611-12.  We 
have  determined  that  companies  in  the 
govenunent-controlled  entity  failed  to 
respond  to  our  requests  for  information 
in  this  review  and,  accordingly,  we  have 
established  the  rate  applicable  to  such 
companies  (the  PRC  rate)  using 
uncooperative  fects  available.  As 
discussed  below,  the  Act  mandates 
application  of  facts  available  for  such 
companies  because  they  are  subject  to 
the  review  and  they  failed  to  cooperate 
by  responding  to  our  requests  for 
information. 

Pursuant  to  our  NME  policy,  we 
presume  that  all  PRC  exporters  or 
producers  that  have  not  demonstrated 
that  they  are  separate  from  PRC 
government  control  belong  to  a  single, 
state-controlled  entity  (the  "PRC 
enterprise")  for  which  we  must 
calculate  a  single  rate  (the  "PRC  rate'). 
The  err  has  upheld  our  presumption  of 
a  single,  state-controlled  entity  in  NME 
cases.  See  UCF  America,  Inc.  v.  United 
States,  870  F.  Supp.  1120, 1126  (OT 
1994),  Siffita  Corp  I.  and  Tianjin 
Machinery  Import  &■  Export  Corp.  v. 
United  States.  806  F.  Supp.  1008, 1013- 
15  (OT  1992).  Section  353.22(a)  of  our 
regulations  allows  interested  parties  to 
request  an  administrative  Teview  of  an 
antidumping  duty  order  once  a  year 
during  the  anniversary  month.  This 


regulation  specifically  states  that 
interested  parties  must  Ust  the 
"specified  individual  producers"  to  be 
covered  by  the  review,  to  the  context  of 
NME  cases,  we  interpret  this  regulation 
to  mean  that,  if  at  least  one  named 
producer  or  exporter  does  not  qualify 
for  a  separate  rate,  the  PRC  enterprise  as 
a  whole  (i.e.,  all  exporters  that  have  not 
qualified  for  a  separate  rate)  is  part  of 
tiie  review  (this  is  analogous  to  our 
practice  in  market-economy  cases  of 
including  in  reviews  persons  affiliated 
to  a  company  for  which  a  review  was 
requested).  On  the  other  hand,  if  all 
named  producers  or  exporters  are 
entitled  to  separate  rates,  there  has  been 
no  request  for  a  review  of  the  PRC 
enterprise  and,  therefore,  the  NME  rate 
remains  unchanged.  Accord  Federal- 
Mogul  n  ("[i]n  a  situation  where  a 
company's  entries  are  unreviewed.  the 
prior  cash  deposit  rate  from  the  LTFV 
investigation  becomes  the  assessment 
rate,  which  must  in  turn  become  the 
new  cash  deposit  rate  for  that 
company"). 

to  this  review,  numerous  companies 
named  in  the  notice  of  mitiation  did  not 
respond  to  our  questioimaires.  We  sent 
a  letter  to  the  PRC  embassy  in 
Washington  and  to  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  in  Beijmg, 
requesting  the  identification  of  TRB 
producers  and  manufacturers,  as  well  as 
mformation  on  the  production  of  TRBs 
in  the  PRC  and  the  sale  of  TRBs  to  the 
United  States.  MOFTEC  informed  us 
that  the  Chma  Chamber  of  Commerce 
for  Machinery  and  Electronics  Products 
toiport  &  Export  (CCCME)  was 
responsible  for  coordinating  the  TRBs 
case.  MOFTEC  also  said  it  forwarded 
our  letter  and  questionnaire  to  the 
CCCME.  We  also  sent  a  copy  of  our 
letter  and  the  questioimaire  directly  to 
the  CCCME.  asking  that  the 
questionnaire  be  transmitted  to  all 
companies  in  the  PRC  that  produced 
TRBs  for  export  to  the  United  States  and 
to  all  companies  that  exported  TRBs  to 
the  United  States  during  the  POR. 

Because  we  did  not  receive 
information  concerning  many  of  the 
companies  named  in  the  notice  of 
initiation,  we  have  presmned  that  these 
companies  are  under  government 
control,  to  accordance  with  our  NME 
policy,  therefore,  the  government- 
controlled  enterprise,  which  is 
comprised  of  all  exporters  of  subject 
merchandise  that  have  not 
demonstrated  they  are  separate  from 
PRC  control,  is  part  of  this  review. 
Therefore,  we  must  assign  a  review- 
spedfic  "PRC"  rate  to  that  enterprise. 
Eiecause  we  did  not  receive  responses 
Cram  these  exporters,  we  have  based  the 


PRC  rate  on  the  facts  available,  pursuant 
to  section  776(c)  of  the  Act.  This  rate 
will  form  the  basis  of  assessment  for  this 
review  as  well  as  the  cash  deposit  rate 
for  future  entries,  to  this  regard, 
Transcom 's  reliance  on  Olympic 
Adhesives  and  other  cases  is  misplaced 
because  the  PRC  entity  to  which  we 
assigned  the  review-specific  PRC  rate 
was  requested  to  respond  to  our 
questionnaire. 

We  acknowledge  a  recent  CTT 
decision  cited  by  Transcom  and  by  L&S, 
UCF  America  Inc.  v.  United  States,  Slip 
Op.  96-42  (OT  Feb.  27. 1996).  in  whicii 
the  Court  affirmed  the  Department's 
remand  results  for  reinstatement  of  the 
relevant  cash  deposit  rate  but  expressed 
disagreement  with  the  PRC-rate 
methodology  which  formed  the 
underlying  rationale  for  remstatement. 
to  UCF.  the  Court  suggested  that  the 
Department  lacks  authority  for  applying 
a  PRC  rate  in  lieu  of  an  "all  others"  rate. 
However,  despite  the  concerns 
expressed  by  the  Court,  it  is  our  view 
that  we  have  the  authority  to  use  the 
PRC  rate  in  lieu  of  an  "all  others"  rate. 
See  Hand  Tools  at  15221.  Further,  a 
subsequent  CTT  decision  accepted  our  " 
application  of  a  review-specific  PRC  rate 
to  non-respondmg  PRC  firms  not 
individually  named  in  the  notice  of 
initiation.  See  Yue  Pak,  Ltd.  v.  United 
States.  Slip  Op.  96-65.  at  66  (April  18. 
1996). 

The  PRC  rate  is  consistent  with  the 
statute  and  regulations.  As  discussed 
above,  in  NME  cases,  all  producers  and 
exporters  which  have  not  demonstrated 
their  independence  are  deemed  to 
comprise  a  single  enterprise.  Thus,  we 
assign  the  PRC  rate  to  the  PRC 
enterprise  just  as  we  may  assign  a  single 
rate  to  a  group  of  affiliated  exporters  or 
producers  operating  in  a  market 
economy.  Because  the  PRC  rate  is  the 
equivalent  of  a  company-specific  rate,  it 
changes  only  when  we  review  the  PRC 
enterprise.  As  noted  above,  all  exporters 
or  producers  will  either  qualify  for  a 
separate  company-specific  rate  or  will 
be  part  of  the  PRC  enterprise  and 
receive  the  PRC  rate.  Consequently, 
whenever  the  PRC  enterprise  has  been 
investigated  or  reviewed,  calculation  of  * 
an  "all  others"  rate  for  PRC  exporters  is 
unnecessary. 

Thus,  contrary  to  the  argiunent  by 
Tnmscom  and  L&S,  the  Department's 
automatic-assessment  regulation  (19 
CFR  353.22(e))  does  not  apply  to  this 
review  except  in  the  case  of  companies 
that  demonstrate  that  they  are  separate 
from  PRC  government  control  and  are 
not  part  of  this  review.  See  Comment  2, 
above. 

We  also  disagree  with  the  assertion  by 
Transcom  and  L&S  that  companies  not 
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named  in  the  initiation  notice  did  not 
have  an  opportunity  to  defend  their 
interests  by  demonstrating  their 
independence  from  the  PRC  entity.  Any 
company  that  believes  it  is  entitled  to  a 
separate  rate  may  place  evidence  on  the 
record  supporting  its  claim.  The 
companies  referenced  by  Transcom  and 
L&S  made  no  such  showing,  despite  our 
^orts  to  transmit  the  questionnaire  to 
all  PRC  companies  that  produce  TRBs 
for  export  to  the  United  States. 

Furthermore,  Transcom 's  argument 
that  the  facts-available-based  PRC-wide 
rate  cannot  be  applied  to  exports  by 
companies  outside  of  China  because 
these  companies  are  not  PRC  companies 
is  also  unfounded.  Because  these 
exporters'  Chinese  suppliers  did  not 
respond  to  the  Department's 

auestionnaire,  we  were  unable  to 
etermine,  with  respect  to  sales  by  these 
exporters,  whether  the  exporter  or  the 
Chinese  suppliers  were  the  first  sellers 
in  the  chain  of  distribution  to  know  that 
the  merchandise  they  sold  was  destined 
for  the  United  States.  See  Yue  Pak  at  6. 
When  resellers  choose  to  use 
uncooperative  suppliers  that  are  under 
an  antidimiping  order,  they  must  bear 
the  consequences.  See  Yue  Pak  at  16. 
Otherwise,  uncooperative  PRC  exporters 
would  be  free  to  hide  behind  and 
continue  exporting  through  low-rate 
resellers  in  other  countries. 

6.  Miscellaneous  Issues 

Comment  28 

Guizhou  Machinery  et  ai.  state  that 
the  Department  identified  Xiangfian  as 
"Xiangfan  International  Trade 
Corporation"  in  the  preliminary  results, 
despite  the  fact  the  Xiangfan  provided 
information  on  the  record  indicating 
that  its  name  had  changed  to  "Xiangfan 
Machinery  Foreign  Trade  Corporation, 
Hubei  China."  Guizhou  Machinery  et  al. 
request  that  the  Department  identify 
Xiangfan  by  this  name  for  the  final 
results. 

Petitioner  responds  that  this  name 
change  illustrates  the  ease  with  which 
entities  can  make  name  changes  and 
thereby  drctunvent  the  order.  Petitioner 
asks  that  the  Department  consider  such 
evidence  when  making  its  separate-rates 
determinations. 

Department's  Position 

We  agree  with  Guizhou  Machinery  et 
al.  and  nave  made  this  change  for  the 
final  results.  This  name  change  by  a 
single  company  in  this  review  does  not 
affect  our  separate-rates  analysis  [see 
our  responses  to  Comments  1  and  2). 

Comment  29 

Guizhou  Machinery  et  al.  request  that 
the  Department  specifically  identify  all 


branches  of  CMC  that  sold  subject 
merchandise  to  the  United  States  during 
the  POR.  Respondents  statd  that, 
although  the  Department  properly 
included  sales  made  by  CMC  branches 
CMC  Bali,  CMC  Yantai,  and  Yantai  CMC 
Bearing  Company  in  its  analysis  of 
CMC,  it  did  not  identify  these  exporters. 
Respondents  state  that  such 
identification  is  necessary  in  order  to 
ensure  that  entries  of  merchandise  from 
these  exporters  receive  the  appropriate 
deposit  and  assessment  rates. 
Petitioner  responds  that  the 
Department  has  not  made  an  individual 
separate-rate  finding  for  each  of  these 
fiiins  and,  therefore,  it  should  deny 
Respondents'  request. 

Department's  Position 

We  agree  with  Guizhou  Machinery  et 
al.  We  included  all  sales  by  the  above- 
named  companies  in  our  analysis  of 
CMC  in  these  final  results  and  our 
assessment  and  cash  deposit  rates 
reflect  this  analysis. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 
the  following  weighted-average  margins 
to  exist  for  the  period  June  1, 1994 
through  May  31, 1995: 


'  Manufacturef/exportaf 

Margin 
(per- 
cent 

Premier  Bearing  and  Equipment, 
Umiled 

2  76 

Guizhou  Machinery  Import  and  Ex- 
port Corporation 

17.65 

Luoyang  Bearing  Factory  

0.00 

JHin  Machinery  Import  and  Export 
Corporation 

29  40 

Wafangdian  Bearing  Factory _... 

Liaoning  Co.;  Ltd  

29.40 
9.72 

China  National  Machinery  Import 
and  Export  Corp 

000 

China  Natl  Automotive  Industry  Im- 
port and  Export  Corp  

25.66 

Tianshui  HaiUn  Import  and  Export 
Corp 

2417 

Zhejiang  Machinery  Import  and  Ex- 
port Corp  

2.75 

Xiangfan  Machinery  Foreign  Trade 

Corporation,  Hubei  Chma  

East  Sea  Bearing  Co.,  Lid 

PRC  Rate „ 

0.00 

3.23 

29.40 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  or  constructed  export  price 
and  ^A^  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  these  final  results 


for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  constmiption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1)  for 
the  companies  named  above  that  have 
separate  rates  and  were  reviewed 
(Premier,  Guizhou  Machinery,  Jilin, 
Luoyang,  Liaoning,  Tianshui,  ^ejiang, 
CMC.  C^na  National  Automotive 
Industry  Import  and  Export  Guizhou, 
Xiangfan,  East  Sea,  and  Wafangdian), 
the  cash  deposit  rates  will  be  the  rates 
listed  above;  (2)  for  Shandong, 
Wanxiang,  and  Ckeat  Wall,  which  we 
determine  to  be  entitled  to  separate 
rates,  the  rate  will  continue  be  that 
which  ctirrently  applies  (8.83  percent); 
(3)  for  all  remaining  PRC  exporters,  all 
of  which  were  found  not  to  be  entitled 
to  separate  rates,  the  cash  deposit  will 
be  29.40  percent;  and  (4)  for  other  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC,  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
supplier  of  that  exporter.  These  deposit 
requirements  shall  remain  in  effiect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  imder 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiue  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  prestunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APOs  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
353.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  judicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  February  3, 1997. 

Kobnt  S.  LaRuM, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(PR  Doc  97-3355  Filed  2-10-47;  8:45  am] 
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[A-670-601] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  nnlshed  and  Unfiniahed, 
From  the  People'a  Republic  of  China; 
nnal  Results  of  Antidumping  Duty 
Adminlstrathre  Review  and  Revocation 
In  Part  of  Antidumping  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Final  results  of  antidumping 
duty  administrative  review  and 
revocation  in  part  of  antidumping  duty 
order  on  tapered  roller  bearings  and 
parts  thereof,  finished  and  unfinished, 
from  the  People's  Republic  of  China. 

SUMMARY:  On  September  26. 1995,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  tapered 
roller  bearings  (TRBs)  and  parts  thereof, 
finished  and  imfinished,  from  the 
People's  Republic  of  China  (PRC).  The 
period  of  review  (POR)  is  June  1, 1993. 
through  May  31, 1994. 

Based  on  our  analysis  of  comments 
received,  we  have  made  changes  to  the 
margin  calculations,  including 
corrections  of  certain  clerical  errors. 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  entitled 
"Final  Results  of  Review." 

We  have  determined  that  sales  have 
been  made  below  foreign  market  value 
(FMV)  during  the  period  of  review. 
Accordingly,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 

^  We  have  also  determined  that  one 
company  has  demonstrated  that  it  has 
made  sales  at  not  less  than  fair  value  for 
three  consecutive  review  periods. 
Therefore,  we  are  revoking  the  order  in 
part  with  respect  to  this  firm. 

EFFECTIVE  DATE:  February  1 1 ,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Riggle,  Hermes  Pinilla,  Andrea 
i[3iu,  Kristie  Strecker,  or  Kris  Campbell, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution,  Avenue  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-4733. 

APPLICABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  statute  and  to  the  Department's 
regulations  are  references  to  the 
provisions  as  they  existed  on  December 
31, 1994. 


SUPPLEMENTARY  INFORMATION: 
Backgnrand 

On  September  26, 1995,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  TRBs  fit>m 
the  PRC.  See  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished.  From  the  People's  Republic 
of  China;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Reviews.  60  FR  49572  (September  26, 
1995)  (Preliminary  Results}.  We  gave 
interested  parties  an  opportimity  to 
comment  on  our  preliminary  results  and 
held  a  public  hearing  on  November  29, 
1995.  The  following  parties  submitted 
comments:  The  Timken  Company 
(Petitioner);  Shanghai  General  Bearing 
Company,  Limited  (Shanghai);  Guizhou 
Machinery  Import  and  Export 
Corporation  (Guizhou  Machinery), 
Henan  Machinery  and  Equipment 
Import  and  Export  Corporation  (Henan), 
Jilin  Province  Machinery  Import  and 
Export  Corporation  (Jilin),  Liaoning 
MEC  Group  Company  Limited 
(Liaoning),  China  National  Machinery 
Import  and  Export  Corporation  (CMC), 
and  Wafangdian  Bearing  Industry 
Corporation  (Wafangdian)  (collectively 
referred  to  as  Guizhou  Machinery  et  al.): 
Premier  Bearing  and  Equipment  Limited 
(Premier);  Peer  Bearing  Company/Chin 
Jim  Industrial  Limited  (Chin  Jim); 
Transcom,  Incorporated  (Transcom); 
and  L&S  Bearing  Company/LSB 
Industries  (L&S). 

On  June  30, 1994,  Shanghai  submitted 
a  request,  in  accordance  with  19  CFR 
353.25(b),  that  the  antidumping  duty 
order  be  revoked  with  respect  to 
Shanghai's  sales  of  this  merchandise.  In 
accordance  with  19  CFR 
353.25(a)(2)(iii),  this  request  was 
accom{>anied  by  certifications  fix>m  the 
firm  that  it  had  sold  subject 
merchandise  at  not  less  than  FMV  for  a 
three-year  period,  including  this  review 
period,  and  would  not  do  so  in  the 
futiue.  Shanghai  also  agreed  to  its 
immediate  reinstatement  in  the 
antidumping  duty  order,  as  long  as  any 
firm  is  subject  to  this  order,  if  the 
Department  concludes  under  19  CFR 
353.22(f)  that,  subsequent  to  revocation, 
it  sold  the  subject  merchandise  at  less 
than  FMV. 

On  March'13, 1996.  we  pubhshed  in 
the  Federal  Register  our  notice  of  intent 
to  revoke  the  order  in  part.  See  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  and  Unfinished,  From  the 
People's  Republic  of  China;  Intent  to 
Revoke  the  Order  (In  Part),  61  FR  10314 
(March  13, 1996).  We  gave  interested 
parties  an  opportimity  to  comment  on 


our  intent  to  revoke  in  part.  Petitioner 
submitted  comments;  Shanghai 
submitted  rebuttal  comments. 

We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  and  19 
CFR  353.22. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  TRBs  and  parts  thereof, 
finked  and  unfinished,  frtMn  the  PRC. 
This  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00, 
8482.91.00.60,  8482.99.30,  8483.20.40, 
8483.20.80.  8483.30.80,  8483.90.20. 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  the  best  information  available 
(BIA)  is  appropriate  for  a  number  of 
firms.  For  certain  firms,  total  BLA  was 
necessary,  while  for  other  firms  only 
partial  BLA  was  applied.  Our 
application  of  BIA  is  discussed  further 
in  the  Analysis  of  Comments  Received 
section  of  this  notice. 

Analysis  of  CcHiunents  Received 

Conunent  1 

Petitioner  argues  that  the 
Department's  preliminary  finding  that 
there  are  11  independent  Chinese  TRB 
producers  entitled  to  separate 
antidumping  duty  rates  is  inconsistent 
with  the  preliminary  determination  that 
the  TRB  industry  is  not  sufficiently 
market-oriented  to  allow  for  the  use  of 
home  market  prices.  Petitioner  states 
that,  where  the  government  retains 
significant  control  over  an  entire 
industry,  there  is  suHicient  direct,  or 
indirect,  control  to  warrant  treating  all 
of  the  producers  as  "related"  for 
purposes  of  section  773(e)(4)(F)  of  the 
Act  and  also  to  calculate  only  a  single 
margin  for  these  companies.  Petitioner 
notes  that,  in  analyzing  de  facto  state 
control,  the  Department  considers 
whether  the  plants  have  independent 
authority  to  set  prices  and  the  ability  to 
retain  profits.  However,  Petitioner 
insists,  where  input  and  factor  prices 
are  estabUshed  by  state  control  and 
where  ownership  of  the  company  and 
the  concept  of  profits  are  unclear,  there 
is  no  truly  independent  authority  to  set 
prices  and  retain  profits.  Petitioner  cites 
the  April  25, 1995  public  version  of 
Jilin 's  supplemental  questionnaire 
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leqxnse  which  states,  at  3.  that  Jilin's 
profits  may  be  used,  inter  alia,  "hat 
employee  bonuses  and  welfare." 
Petitioner  claims  that,  in  mari»t- 
oriented  companies,  employee  bonuses 
and  welfiue  would  be  regarded  as 
expenses,  not  profits  (citing  Compact 
Ductile  Iron  Waterworks  Fittings  and 
Accessories  from  the  People's  Republic 
of  China,  58  FR  37908.  37910  (July  14, 
1993)  (CD/MO). 

Petitioner  contends  that,  if  the 
Department  calculates  separate  rates, 
thoe  is  a  strong  incentive  to  channel 
U.S.  exports  through  exporters  with  the 
lowest  margins,  and  that  the  record 
establishes  that  various  TRB  producers 
not  only  maricet  their  own  bearings  but 
also  perform  sales  and  mariLeting 
functions  with  respect  to  TRB  models 
produced  by  other  companies. 
Petitioner  argues  that  new  importations 
will  inevitably  be  channeled  through 
companies  with  the  lowest  margins, 
adding  that  such  behavior  is  a 
manifestation  of  the  state  control  that 
permeates  the  industry  and  the 
economy. 

Petitioner  contends  further  that  the 
Department's  de  jure  and  de  facto 
separate-rates  analysis  places  an 
impossible  burden  of  proof  on  domestic 
interested  parties  due  to  the  fact  that  a 
state-controlled  economy  can  amend  its 
laws  and  regulations  without  in  fact 
relinquishing  control.  Petitioner  claims 
that  the  ^te  can  simply  delete  any 
evidence  of  de  jure  control  from  laws, 
regulations,  corporate  charters  and  other 
documents.  That  being  the  case. 
Petitioner  argues,  the  domestic  industry, 
as  well  as  the  Department  itself,  are 
confronted  with  the  requirement  that 
they  prove  a  negative  without  having 
access  to  information  that  would 
indicate  continuing  control  over 
production  and  pricing  decisions  by  the 
state.  Thus,  Petitioner  states,  claims 
made  by  plant  managers,  themselves 
interested  in  obtaining  separate  rates, 
become  the  basis  for  the  Department's 
de  facto  analysis.  Finally,  Petitioner 
argues  that  domestic  interested  parties 
do  not  have  access  to  information  that 
might  allow  them  to  rebut  the  claims  of 
de  facto  independence,  causing 
irrational  results  and  defeating  the 
purpose  of  the  statute  (citing  Rhone 
Poulenc  (page  dte  ranitted)  and  The 
Timken  Co.  v.  United  States,  11  OT 
786.  804,  673  F.  Supp.  495.  513  (1987)). 

Guizhou  Machinery  et  al. 
acknowledge  that  in  CDIW  the 
Department  determined  that  it  would 
not  consider  a  request  for  separate  rates 
for  any  state-owned  company  on  the 
basis  that  no  state-owned  company 
could  be  independent  enough  of  state 
control  to  be  entitled  to  separate  rates. 


However,  Guizhou  Machinery  et  al. 
note,  citing  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Silicon  Carbide 
From  the  People's  Republic  of  China,  59 
FR  22585  (May  2, 1994)  [Silicon 
Carbide),  that  the  Department 
subsequently  departed  bom  the  CDIW 
decision  and  returned  to  its  former 
practice,  with  some  modifications,  and 
argue  that,  in  the  preliminary  results, 
the  Department  properly  employed  its 
more  recent  separate-rates  analysis 
methodolo^  fitim  Silicon  Carbide. 

Guizhou  Machinery  et  al.  add  that  the 
Department  has  rejected  Petitioner's 
claim  that  separate  rates  should  only  be 
applied  to  companies  which  are  also 
found  to  be  part  of  a  market-oriented 
industry.  Guizhou  Machinery  et  al.  note 
that  the  Department  has  previously 
stated  that  the  separate-rates  analysis 
and  the  market-oriented-industry  (MOI) 
test  should  not  be  linked  in  the  manner 
Petitioner  appeara  to  be  suggesting 
(citing  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Disposable  Pocket 
Lighters  From  the  People's  Republic  of 
China,  60  FR  22359,  22363  (May  5, 
1995)  [Disposable  Lifters)). 

Shanghai  concurs  with  Guizhou 
Machinery  et  al.  that  an  MOI 
determination  and  the  separate-rates 
methodology  are  not  synonymous  and 
that  a  negative  determination  with 
respect  to  the  former  cannot  rationally 
dictate  a  negative  determination  vrith 
respect  to  the  latter.  Shanghai  asserts 
that  the  Department  properly 
determined  that  Shanghai  was  entitled 
to  a  separate  rate  notwithstanding  the 
determination  that  the  TRB  industry  in 
the  PRC  is  not  an  MOL  Shan^iai  states 
that  the  separate-rates  analysis  involves 
an  assessment  difiierent  from  the 
determination  of  whether  an  MOI  exists 
and  that  to  prove  an  industry  in  the  PRC 
is  market-oriented  would  require  proof 
negating  the  existence  of  any  state 
influence  over  any  factor  of  production 
throughout  all  segments  of  an  industry, 
potentially  involving  hundreds  of 
business  units.  Shanghai  argues  that 
such  a  task  would  be  virtually 
impossible  to  achieve — even  for  the  U.S. 
TRB  industry. 

Shanghai  claims  that  this  is 
particularly  true  with  respect  to  itself,  a 
joint-venture  company  created  under  a 
law  guaranteeing  that  it  operates  as  a 
ma^t-oriented  producer.  Shanghai 
states  that  record  evidence  shows  it 
operates  according  to  maricet  influences, 
%vith  all  input-purchase  decisions  based 
on  its  own  assessment  of  production 
and  quality  requirements  and  with  all 
price  negotiations  conducted  at  arm's 
length.  Shanghai  states  that  the  PRC 
government  exercises  no  control  over 
the  prices  of  inputs,  the  type  or  volume 


of  production,  product  prices  or 
disbibution  of  profits.  Shanghai  adds 
that  there  are  no  restrictions  on  its  uses 
of  revenues  and  profits,  it  has  exclusive 
control  over  and  access  to  its  bank 
accounts,  and  it  can  earn  foreign 
currency  and  retain  as  much  of  the 
foreign  currency  as  it  desires.  Therefore, 
Shanghai  asserts  that,  regardless  of  the 
Department's  conclusion  that  the  TRB 
inaustry  in  China  is  not  market- 
oriented,  it  is  entitled  to  a  separate  rate. 

Department's  Position 

We  agree  with  respondents  that  MOI 
determinations  and  separate-rate 
determinations  diflbr  with  respect  to 
both  the  analysis  we  perform  and  the 
pact  of  the  decision.  We  also  agree  with 
Guizhou  Machinery  et  al.  that  we  have 
departed,  where  appropriate,  bom  the 
CD/1V  decision.  In  CDIW,  we  took  the 
positicm  that  state  ownership  (i.e., 
"ownership  by  all  the  people") 
"provides  the  central  government  the 
opportunity  to  manipulate  the 
exporter's  prices,  whether  or  not  it  has 
taken  advantage  of  that  opportunity 
during  the  period  of  investigation." 
Thus,  we  concluded  in  CDIW  that  state- 
owned  enterprises  would  not  be  eligible 
for  separate  rates. 

However,  we  have  modified  our 
separate-rates  policy  as  set  forth  in 
CDIW.  We  sul»equently  determined  that 
ownership  "by  all  the  people"  in  and  of 
itself  cannot  be  considered  as 
dispositive  in  establishing  whether  a 
company  can  receive  a  separate  rate.  See 
Silicon  Carbide  at  22585.  It  is  our  policy 
that  a  PRC-based  respondent  is  entitled 
to  a  separate  rate  if  it  demonstrates  on 
a  de  jure  and  a  de  facto  basis  that  there 
is  an  absence  of  government  control 
over  its  export  activities. 

A  separate-rate  determination  does 
not  presiune  to  speak  to  more  than  an 
individual  company's  independence  in 
its  export  activities.  The  analysis  is 
narrowly  focused  and  the  result,  if 
independence  is  foimd,  is  resultingly 
narrow — the  Department  analyzes  that 
single  company's  U.S.  sales  separately 
and  calculates  a  company-specific 
antidiunping  rate.  Thus,  for  purposes  of 
calculating  margins,  we  analyze 
whether  specific  exportere  are  free  of 
government  control  over  their  export 
activities,  using  the  criteria  set  forth  in 
Silicon  Carbide  at  22585.  Those 
exporters  who  establish  their 
independence  fit>m  government  control 
are  entitled  to  a  separate  margin 
calculation. 

Thus,  a  finding  that  a  company  is 
entitled  to  a  separate  rate  indicates  that 
the  company  has  sufficient  control  over 
its  export  activities  to  prevent  the 
manipulation  of  such  activities  by  a 
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government  seeking  to  channel  exports 
through  companies  with  relatively  low 
dumping  rates.  See  Disposable  Lighters 
at  22363.  A  market-oriented-industry 
determination,  by  way  of  contrast, 
focusses  on  overall  control  of  the 
domestic  industry,  rather  than  simply 
on  its  exp<Hl  activities,  and  therefore 
leads  to  a  decision  as  to  whether  home 
market  or  third-country  prices  within 
the  industry  are  sufRciently  market- 
driven  that  such  prices  may  be  used  to 
establish  FMV. 

Petitioner's  argument  that  there  is 
sufBcient  direct  or  indirect  government 
control  to  treat  all  exporters  as  "related" 
is  unsupported  by  the  record  and  is  not 
dispositive,  since  our  separate-rates 
inquiry  focuses  on  the  extent  of  a 
respondent's  independence  with  respect 
to  export  activities.  The  PRC  companies 
that  responded  to  our  questionnaire 
submitted  information  indicating  a  lack 
of  both  de  jure  and  de  facto  control  over 
their  export  activities.  Contrary  to 
Petitioner's  claim  that  the  necessary 
information  concerning  the  de  facto 
portion  of  the  analysis  is  inaccessible  to 
both  Petitioner  and  to  the  Department, 
such  information  was  in  fact  subject  to 
verification  and  was  discussed  in  the 
relevant  verification  reports.  Based  on 
our  analysis  of  the  Silicon  Carbide 
factors,  the  verified  information  on  the 
record  supports  our  determination  that 
these  11  respondents  are,  both  in  law 
and  in  fact,  free  of  government  control 
over  their  export  activities.  Thus,  it 
would  be  inappropriate  to  treat  these 
firms  as  a  single  enterprise  and  assign 
them  a  single  margin.  Accordingly,  we 
have  continued  to  calculate  separate 
margins  for  these  companies.  See 
Tapered  Roller  Bearirtgs  and  Parts 
Thereof,  Finished  and  Unfinished.  From 
the  People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  [TRBs  IV-VI), 
61  PR  65527, 65528  (December  13. 
1996)> 

Comment  2 

Petitioner  argues  that  the  Department 
should  base  the  values  of  all  factors  of 
production  (FOP)  on  the  annual  report 
of  SKF  India  (SKF).  Petitioner  notes 
that,  for  the  preliminary  results,  the 
Department  used  the  SIG^  report  to 
value  three  factors  (overhead:  selling, 
general,  and  administrative  expenses 
(SG&A);  and  profit),  whereas  the 
Department  derived  values  for  the  direct 
labor  and  raw  material  factors  fit)m  two 
other,  unrelated  sources  (Investing, 
Licensing  &  Trading  Conditions  Abroad, 
India  [ILB'T  India)  statistics  and  Indian 
import  statistics,  respectively). 
Petitioner  argues  that  the  annual  report 
of  SKF  is  the  only  record  source  that 


yields  values  for  all  five  factors  and  that, 
as  such,  the  SKF  report  is  a  single, 
coherent  source  that  includes  segregated 
information  on  each  of  the  principal 
FOP  and  other  costs  necessary  to 
construct  FMV.  Petitioner  contends  that 
the  statute  instructs  the  Department  to 
value  FOP  based  on  the  best  information 
regarding  the  values  of  such  factors  in 
a  market-economy  country  or  countries 
that  are  (A)  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market-economy  (NME)  coimtry, 
and  (B)  significant  producers  of 
comparable  merchandise  (citing 
sections  773(c)  (1)  and  (4)  of  the  Act). 
Petitioner  further  claims  that  the 
Department's  use  of  other  sources  to 
value  labor  and  raw  materials,  while 
using  SKF's  labor  and  raw  materials 
information  to  derive  overhead,  SG&A 
and  profit,  is  inherently  distortive,  given 
the  ratios  the  Department  calculated 
from  these  figures. 

Petitioner  states  that  the  use  of  the 
SKF  report  for  all  FOP  values  is 
consistent  with  the  importance  the 
courts  attach  to  internal  coherence  and 
the  use  of  a  single  source  when  possible 
(citing  Timken  Co.  v.  United  States,  12 
err  955.  962,  963,  699  F.  Supp.  300, 
306,  307  (1988).  affirmed  894  F.2d  385 
(Fed.  Cir.  1990)  (collectively  Timken)). 
Petitioner  suggests  that  the  SKF  report 
most  nearly  approximates  a  verifiml. 
siuTOgate  questionnaire  response  of  the 
type  the  Department  formerly  sought 
fit>m  producers  in  potential  surrogate 
coimtries. 

Petitioner  further  contends  that, 
whereas  SKF's  costs  and  expenses 
represent  those  of  a  producer  of  the 
class  or  kind  of  merchandise  subject  to 
review,  the  surrogate  data  for  direct 
labor  and  raw  materials  the  Department 
used  cover  a  broad  range  of  industries 
and  products.  Petitioner  claims  that  the 
direct  labor  classification  the 
Department  used  covers,  in  addition  to 
bearings  producers,  bujidreds  of 
industry  sectors  under  broad  headings 
unrelated  to  bearings  production  and 
argues  that  there  is  no  rational  basis  for 
using  such  a  non-specific  source  as  a 
surrogate.  Petitioner  claims  that  the 
ILS-T  India  labor  costs  cover  an 
aggregate  of  all  Indian  industries 
without  distinction  and  that  the  ILS-T 
India  report  itself  points  out  (at  45)  that 
wages  and  fi"inge  benefits  "vary 
considerably  by  industry,  company  size 
and  region."  Therefore,  Petitioner 
argues,  it  is  not  rational  to  view  the 
B^T  India  information  as 
representative  of  labor  costs  in  bearing 
production  in  India. 

Petitioner  asserts  that  the  "other" 
alloy  steel  category  from  the  Indian 
import  statistics,  which  the  Department 


used  to  value  material  costs  for  the 
preliminary  results,  is  similarly  broad 
and  may  or  may  not  include  imports  of 
the  steel  used  to  produce  bearings. 
However,  even  if  included,  Petitioner 
claims  that  bearing  steel  represents  only 
a  part  of  steel  imports  in  the  basket 
category. 

Petitioner  notes  that  record  evidence 
(referencing  the  SKF  India  report,  a 
1989-1990  report  of  Asian  Bearing,  an 
Indian  TRB  producer,  and  the  results  of 
a  remand  in  the  original  less-than-fair- 
value  (LTFV)  investigation)  shows  the 
costs  of  raw  materials  and  labor 
incurred  by  actual  bearings  producers  in 
India  to  be  consistently  higher  than  the 
trade  statistics  values  the  Department 
used  in  the  preliminary  results,  either 
because  the  industries  or  product 
categories  covered  by  the  labor  and  raw 
materials  sources  are  overly  broad  or 
because  domestic  prices  are  difiierent 
from  those  of  imports. 

Petitioner  argues  in  the  alternative 
that,  in  the  event  that  the  Department 
does  not  use  the  SKF  report  to  value  all 
FOP,  the  Department  must  adjust  the 
overhead  and  SG&A  rates  to  reflect  the 
use  of  lower  materials  and  labor  values 
firom  the  separate  sources.  Petitioner 
claims  it  would  be  distortive  to  include 
SKF's  full  materials  and  labor  costs  in 
the  cost  of  manufacture  (CX)M) 
denominator  of  the  overhead  and  SG&A 
calculations  unless  they  are  also  the 
basis  for  valuing  the  raw  materials  and 
direct  labor  factors  in  the  constructed 
value  (CV)  calculation.  Petitioner 
proposes  that  the  Department  multiply 
the  total  weight  of  materials  for  SKF  by 
the  average  value  of  steel  that  it  uses  in 
the  final  results  and  multiply  the  total 
number  of  hours  worked  at  SKF  by  the 
W&'T  India  labor  value  used  for  the 
material  and  labor  figures  the 
Department  included  in  the  overhead 
and  SG&A  calculations. 

Petitioner  states  that  the  most  obvious 
adjustment  needed  to  the  materials 
element  of  the  overhead  and  SG&A 
calculations  is  due  to  the  Department's 
use  of  Indian  steel  values  free  of  duties; 
specifically,  because  the  Indian  import 
data  the  Department  applied  in  the 
preliminary  results  are  based  on  pre- 
duty  import  values,  it  is  inappropriate 
to  use  an  SKF  materials  value  that 
includes  duties  in  the  overiiead  and         * 
SG&A  calculations.  Petitioner  suggests 
that,  if  the  Department  does  not  apply 
the  proposed  adjustment  (i.e.,  total  SKF 
material  weight  times  the  Indian  value 
used),  the  amount  of  duties  paid  by  SKF 
on  imported  materials,  as  indicated  in 
the  SKF  report,  must  be  segregated  from 
the  materials  total  in  the  overhead  and 
SG&A  calculations  in  order  to  derive 
apples-to-apples  ratios. 
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Guizhou  Machinery  et  al.  respond  by 
ai^ng  that  it  is  irrelevant  whether  the 
SKF  report  represents  a  single,  coherent 
source  for  valuing  all  FDP  components 
and  note  that  the  Department 
consistently  uses  multiple  sources  of 
information  for  surrogate  data  in  NME 
cases  (citing  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sebacic 
Acid  from  the  People's  Republic  of 
China.  59  FR  28053  (May  31, 1994) 
[Sebacic  Acid),  and  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cased  Pencils  from  the  People's 
Republic  of  China.  59  FPx  55625 
(November  8, 1994)),  selecting  the  best 
source  for  each  element  of  the  FOP. 
Guizhou  Machinery  et  al.  add  that 
Petitioner's  citation  to  Timken  is 
misplaced  and  state  that,  in  that 
instance,  the  Department  was  not 
criticized  for  the  use  of  different  sources 
but  for  the  disparity  between  the  ratios 
resulting  from  the  Department's 
calculation  and  other  ratios  on  the 
record.  Shanghai  concurs  that,  in  the 
past,  the  Department  has  not  required 
the  use  of  a  "single,  coherent  source" 
for  all  FOP  information  when  that 
source  is  a  single,  private  company, 
particularly  one  engaged  in  lines  of 
business  other  than  the  manufacture  of 
subject  merchandise.  Shanghai  states 
that  the  Department  correctly  calculated 
surrogate  labor  costs  and  that  the  ILS-T 
India  data  represent  a  better  choice  than 
the  SKF  report.  Shanghai  explains  that 
the  SKF  data  constitutes  unverified  data 
covering  several  difl'erent  product  lines 
of  a  single  producer  and  that  there  is  a 
much  greater  risk  of  unacceptable 
distortions  and  aberrations  in  data 
derived  from  one  producer  with 
disparate  products  than  could  exist  with 
agg^^ate  national  data. 

Guizhou  Machinery  et  al.  further  state 
that  the  fact  that  the  SKF  report  contains 
costs  and  expenses  incurred  by  a 
producer  of  the  class  or  kind  of 
merchandise  subject  to  review  does  not 
make  the  report  a  better  source  of 
siuTogate  data.  On  the  contrary, 
Guizhou  Machinery  et  al.  state,  whereas 
there  is  no  evidence  to  indicate  that  SKF 
used  the  same  type  of  steel  as 
respondents,  the  Indian  import  statistics 
enable  the  Department  to  pinpoint  a 
particular  type  of  steel. 

With  respect  to  Petitioner's  argimient 
that  the  overhead  and  SG&A  rates  must 
be  adjusted  to  reflect  the  use  of  lower 
materials  and  labor  values  from  separate 
sources,  Guizhou  Machinery  et  al.  dte 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Coumarin  From  the 
People's  Republic  of  China,  59  FR  66895 
(December  28, 1994)  [Coumarin).  in 
which  the  Department  calculated 
materials  costs  from  various  sources  and 


used  the  Reserve  Bank  of  hidia  Bulletin 
(RBI)  data  to  calculate  SG&A  but  did  not 
adjust  SG&A  and  overhead  costs  simply 
because  it  did  not  use  the  same  source 
as  material  costs.  Shanghai  adds  that,  in 
the  event  that  the  Department  rejects  the 
use  of  SKF  materials,  labor  and  other 
costs  except  overhead,  profit  and  SG&A, 
the  Department  should  not  further 
adjust  overhead  and  SG&A  as  suggested 
by  Petitioner's  alternative  argiunent. 
Shanghai  notes  that  the  SKF  report 
indicates  that,  in  addition  to  TRB 
production,  SKF  has  other  lines  of 
business,  including  the  manufacture  of 
textile  machine  components  and  other 
types  of  bearings.  Shanghai  contends 
that  the  report  does  not  allow  for  the 
allocation  of  labor  or  materials  to  TRB 
production  for  SKF's  overhead  and 
SG&A  and  there  is  insufficient 
information  on  which  to  base 
adjustments  to  overhead  and  SG&A 
based  on  different  valuations  of 
materials  and  labor  used  for  TRB 
production.  Guizhou  Machinery  et  al. 
state  that  the  Department's  use  of  data 
contained  in  SKF's  annual  report  to 
establish  percentages  or  ratios  to  be 
used  for  determination  of  surrogate 
value  for  overhead  and  SG&A  is  fully 
consistent  with  the  Department's 
standard  surrogate  methodology. 

Guizhou  Machinery  et  al.  state  that 
the  Department's  NK^surrogate- 
country  methodology  is  based  upon  the 
application  of  reliable  and 
representative  ratios  and  input  values 
selected  frx>m  multiple  sources  and  that 
the  Department  does  not  typically 
"adjust"  the  component  values  used  to 
derive  SG&A  and  overhead  ratios  in  the 
manner  proffered  by  Petitioner. 
Consequently,  Guizhou  Machinery  et  al. 
argue,  the  Department  should  not  adjust 
the  expenses  taken  frt)m  the  SKF  report, 
as  suggested  by  Petitioner,  in 
determining  representative  ratios  for  use 
in  determining  actual  amoimts  for 
overhead  and  SG&A. 

Guizhou  Machinery  et  al.  argue 
further  that  Petitioner's  assertion  that 
the  Department  must  deduct  import 
duties  from  the  materials  elements  of 
the  overhead  and  SG&A  rate  calculation 
is  based  on  the  assumption  that  steel 
inputs  were  imported,  but  Petitioner  has 
provided  no  evidence  regarding  which 
particular  materials  were  imported. 
Guizhou  Machinery  et  al.  claim  that  the 
annual  report  itself  contradicts 
Petitioner's  suggestion  because  it  shows 
that  almost  half  of  the  materials 
purchased  by  SKF  India  were  from  local 
sources,  which  would  suggest  that  the 
effect  of  import  duties  would  not  affect 
the  entire  materials  component  of  the 
calculation.  Additionally,  Guizhou 
Machinery  et  al.  claim  that  Petitioner 


has  not  accounted  for  the  fact  that 
Indian  producers  are  entitled  to  duty 
drawback  upon  exportation  of  finished 
products  that  incorporate  imported 
materials,  which  further  reduces  the 
effect  of  import  duties.  Shanghai 
suggests  that,  because  the  SKF  report 
contains  no  information  concerning  the 
proportion  of  materials  represented  by 
TRB  steel  costs,  what  portion  of  SKF's 
steel  was  imported,  or  how  much  was 
paid  in  duties,  if  the  Department 
continues  to  use  the  SKF  report  for 
overhead  and  SG&A.  it  should  make  no 
further  adjustment  to  the  rate  it  used  for 
the  preliminary  results. 

In  response  to  Petitioner's  argument 
that  it  is  inherently  distortive  to  use  the 
SKF  report  for  overhead,  SG&A  and 
profit  but  not  for  materials  and  labor, 
Guizhou  Machinery  et  al.  and  Chin  Jun 
argue  that  the  use  of  the  SKF  report  for 
the  materials  component  would  be  more 
distortive  than  the  import  statistics  used 
by  the  Department  due  to  a  lack  of  detail 
regarding  the  types  of  steel  SKF  used. 
Chin  Jun  notes  that  the  SKF  report  does 
not  provide  separate  prices  for  bar,  rod 
or  steel  sheet  but  instead  provides  a 
single  value  for  all  steel  used  in  the 
factory,  including  steel  used  in  the 
production  of  non-subject  merchandise. 
Chin  Jun  submits  that  the  Petitioner,  the 
Department,  and  respondents  have  no 
idea  what  types  of  steel  were  included 
in  SKF's  material-cost  calculation. 
Guizhou  Machinery  et  al.  add  that 
Petitioiier  has  provided  no  information 
demonstrating  that  the  SKF  report 
covers  the  specific  steel  inputs  relevant 
to  subject  merchandise.  Chin  Jun 
suggests  that  the  steel  referenced  in  the 
SKF  report  could  be  tube  steel  (instead 
of  bar  steel),  stainless  steel  (a  much 
more  expensive  product),  already 
machined  "green  parts"  supplied  by 
SKF  India's  many  related  companies,  or 
innumerable  other  types  of  steel. 

Guizhou  Madiinery  et  al.  and  Chin 
Jim  also  dismiss  Petitioner's  claim  that 
the  SKF  report  most  nearly 
approximates  a  verified  surrogate 
questionnaire  response.  Respondents 
state  that  an  annual  report,  though 
perhaps  audited,  is  not  verified  and  note 
that  the  Department  has  a  preference  for 
verifiable,  public  information  (citing 
Sebacic  Acid,  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Manganese  Sulphate  from  the  People's 
Republic  of  China,  60  FR  52155 
(October  5, 1995)  (Manganese 
Sulphate),  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
from  the  People's  Republic  of  China,  58 
FR  21058  (May  18, 1992)).  Chin  Jun 
adds  that  the  SKF  report  has  data  only 
through  March  1991  and  this  review 
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includes  1993-94  transactions. 
Therefore,  Chin  Jun  reasons,  the  SKF 
data  is  so  stale  that  the  use  of  it  would 
not  be  proper.  Chin  Jun  states  that  the 
Department's  preference  is  to  use  data 
which  is  contemporaneous  to  the  period 
of  review. 

Guizhou  Machinery  et  al.  respond  to 
Petitioner's  contention  that  the  cost  of 
direct  materials  of  actual  bearings 
producers  in  India  is  shown  to  be 
consistently  higher  than  the  trade- 
statistic  values  used  in  the  preliminary 
results  by  stating  that  such  a  fact  does 
not  render  the  trade  statistics  incorrect 
and  that,  furthermore,  there  is  nothing 
in  the  law  requiring  the  IDepartment  to 
use  the  highest  value  in  choosing 
siuTogate  values. 

Transcom  submits  that  the 
Department  should  rely  on  the  Indian 
import  statistics  in  factor  valuation, 
rather  than  on  the  company-specific 
data  contained  in  the  SKF  report, 
because  the  Indian  data  are 
contemporaneous  with  the  period  of 
review,  while  the  SKF  data  are 
outdated.  Transcom  agrees  with  Chin 
Jun  and  Guizhou  Machinery  et  al.  that 
the  import  data  provide  a  more  detailed 
description,  and  therefore  more  exact 
valuation,  of  steel  used  by  the  Chinese 
producers,  whereas  the  SKF  report  does 
not  provide  sufficient  information 
concerning  the  type  of  steel  for  which 
costs  are  reported  and  provides  no 
guidance  in  determining  a  surrogate 
valuation  of  the  FOP  used  in  producing 
bearings  in  China. 

Petitioner  responds  to  Chin  Jun's 
argument  that  the  use  of  SKF  data  is 
inappropriate  as  SKF  is  typical  of 
neither  China  nor  India  by  stating  that 
the  report  is  consistent  with  that  of 
Asian  Bearing,  another  producer  in 
India,  which  the  Department  declined  to 
use.  Petitioner  claims  that  the 
Department  did  not  use  data  from  SKF 
Sweden  or  consolidated  data  from  the 
SKF  Group,  but  data  from  SKF  India, 
which  reflect  the  operating  conditions 
of  an  Indian  bearing  company. 

Department's  Position 

We  agree  with  respondents.  Section 
773(c)(1)  of  the  Act  states  that,  for 
purposes  of  determining  FMV  in  a  NME, 
"the  valuation  of  the  FOP  shall  be  based 
on  the  best  available  information 
regarding  the  values  of  such  factors. 
*  *  *"  Our  preference  is  to  value 
factors  using  published  information  (PI) 
that  is  most  closely  concurrent  to  the 
specific  POR  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Partial-Extension  Drawer  Slides 
From  the  People's  Republic  of  China,  60 
FR  54472,  54476  (October  24. 1995). 
Based  on  the  record  evidence  we  have 


determined  that  surrogate  country 
import  statistics  (Indonesian  for  valuing 
steel  used  to  produce  cups  and  cones, 
Indian  for  steel  used  to  produce  rollers 
and  cages),  exclusive  of  import  duties, 
comprise  the  best  available  information 
for  valuing  raw  material  costs.  Our 
reasons  for  preferring  data  for  Indonesia, 
rather  than  for  our  primary  surrogate, 
India,  for  valuing  steel  used  to  produce 
cups  and  cones  are  set  forth  in  oiu 
response  to  Comment  3. 

We  prefer  published  surrogate  import 
data  to  the  SKF  data  in  valuing  the 
material  FOP  for  the  following  reasons. 
First,  we  are  able  to  obtain  data  specific 
to  the  POR,  which  more  closely  reflect 
the  costs  to  producers  during  the  POR 
Second,  the  raw  material  costs  firom  the 
SKF  report  do  not  specify  the  types  of 
steel  purchased  by  SKF.  The  record 
does  not  indicate  whether  SKf 
purchased  bar  steel  (the  type  used  by 
the  Chinese  manufacturers)  or  more 
expensive  tube  steel  to  produce  bearings 
parts.  Third,  although  we  agree  with 
Petitioner's  point  that  SKF  is  a  producer 
of  subject  merchandise,  the  report  also 
identifies  other  products  it 
manufactures.  From  the  information 
contained  in  the  SKF  report,  we  are 
unable  to  allocate  direct  labor  and  raw 
materials  expenses  to  the  production  of 
subject  merchandise.  For  these  reasons, 
we  have  valued  the  material  FOP  using 
surrogate  import  data. 

Furthermore,  we  agree  with 
respondents  that  Petitioner's  citation  to 
Timken  for  the  proposition  that  we  must 
use  a  single  surrogate  source  when 
possible  is  misplaced.  That  case,  which 
criticized  the  Etepartment's  failure  to 
justify  its  choice  between  adjustment 
fectors,  does  not  state  that  all  factors 
must  be  valued  in  the  same  surrogate 
country.  Indeed,  the  opinion  in  Timken 
explicitly  states  that  "Commerce  may 
avail  itself  with  data  from  a  country 
other  than  the  designated  conduit, 
adoption  of  such  an  inter-surrogate 
methodology  (although  departing  from 
the  normal  practice  at  that  time) 
remains  within  the  scope  of  Commerce's 
discretionary  powers."  12  QT  at  959. 

The  fact  that  the  1989-90  report  of 
Indian  producer  Asian  Bearing,  like  the 
SKF  data,  shows  higher  raw  materials 
costs  than  the  import  data  we  used  in 
the  preliminary  results  does  not  compel 
the  conclusion  that  we  must  use  some 
domestic  Indian  data  source.  In  addition 
to  being  stale,  the  Asian  Bearing  data 
suffera  from  the  same  defects  as  the  SKF 
data.  The  purpose  of  the  NME  factor 
methodology  is  not  to  construct  the  cost 
of  manufacturing  the  subject 
merchahdise  in  India  per  se  but  to  use 
data  horn  one  or  more  surrogate 
countries  to  construct  what  the  cost  of 


production  would  have  been  in  China, 
were  China  a  market-economy  country. 
See  Sulfanilic  Acid  from  the  People's 
Republic  of  China;  Final  Results  and 
Partial  Recession  of  Antidumping  Duty 
Administrative  Review,  61  FR  53702, 
53710  (Comment  12)  (Oct.  15. 1996). 

We  also  disagree  with  Petitioner's 
contention  that  we  should  adjust  the 
overhead  and  SG&A  rates  if  we  continue 
to  use  the  SKF  report  to  value  these 
rates  while  valuing  the  material  and 
labor  FOP  using  other  sources.  As  noted 
above,  we  prefer  to  base  our  factors 
information  on  industry-wide  PI. 
Because  such  information  is  not 
available  regarding  overhead  and  SG&A 
rates  for  producers  of  subject 
merchandise  during  the  FOR,  we  used 
the  overhead  and  SG&A  rates  applicable 
to  SKF  India,  a  company  that  produces 
subject  and  non-subject  merchandise. 

In  deriving  these  rates,  we  used  the 
SKF  India  data  both  with  respect  to  the 
numerators  (total  overhead  and  SG&A 
expenses,  resp)ectively)  and 
denominator  (total  cost  of 
manufactiuing).  This  methodology 
allowed  us  to  derive  ratios  of  SKF 
India's  overhead  and  SG&A  expenses. 
These  ratios,  when  multiplied  by  the    - 
FOP  we  used  in  our  analysis,  thereby 
constitute  the  best  available  information 
concerning  the  overhead  and  SG&A 
expenses  that  would  be  incurred  by  a 
bearings  producer  given  such  FOP. 
Petitioner's  recommended  adjustment 
would  affect  (reduce)  the  denominator, 
but  it  would  leave  the  overhead  and 
SG&A  expenses  in  the  numerator 
unchanged.  As  such,  we  find  that  this 
adjustment  would  itself  distort  the 
resulting  ratio,  rather  than  curing  the 
alleged  distortion  in  our  calculations. 

Finally,  with  respect  to  Petitioner's 
assertion  that  the  overhead,  SG&A.  and 
profit  denominators  we  used  in  the 
preliminary  results  improperly  included 
import  duties  paid,  we  note  that 
Petitioner  has  not  provided  any 
information  regarding  the  amoimt  of 
import  duties  that  are  included  nor  has 
Petitioner  provided  a  means  of 
identifying  and  eliminating  such  duties 
fit)m  our  calculations.  Although  we 
would  not  include  duties  paid  on  the 
importation  of  merchandise  by  SKF,  we 
have  no  evidence  as  to  the  amount  of 
duties,  if  any,  that  are  included  in  SKF's 
raw  materials  costs.  Therefore,  we  did 
not  subtract  any  amount  for  import 
duties  in  our  calculation  of  overiiead 
and  SG&A  percentages.  See  TRBs  IV-Vt 
at  65529-65530. 

Comment  3 

Shanghai  and  Chin  Jun  submitted 
comments  regarding  the  appropriate 
Indian  import  classification  numbers) 
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to  be  used  in  valuing  the  steel  that 
comprises  the  raw  materials  factor  of 
production.  Chin  )un  argues  that 
category  7228.30.19,  which  the 
Department  used  to  value  steel  used  to 
manufacture  cups  and  cones,  contains  a 
wide  variety  of  steel  products  and  a 
correspondingly  wide  range  of  prices. 
Chin  Jim  points  out  that  the  average 
price  per  metric  ton  of  steel  contained 
in  this  category  ranges  from  $610  to 
$3,087.  Qiin  Jun  further  argues  that,  as 
bearing-quality  steel  is  available 
throughout  the  world  at  prices  less  than 
$800  per  metric  ton,  the  Department 
should,  if  it  uses  category  7228.30.19  to 
value  hot-rolled  alloy  steel  bar,  exclude 
steel  prices  in  excess  of  $1 .000  per 
metric  ton  as  being  not  reflective  of  the 
price  of  bearing-quality  steel. 

Shanghai  states  that,  although  the 
Indian  Trade  Classification  system  is 
derived  from  the  international 
harmonized  schedules,  it  does  not 
entirely  duplicate  the  harmonized 
schedules.  Nevertheless,  Shanghai 
contends,  the  eight-digit  subdivisions  of 
the  International  Trade  Commission 
(ITC)  are  described  with  sufficiently 
familiar  terminology  to  determine 
which  subdivisions  are  likely  to  include 
steel  similar  to  or  the  same  as  the  steel 
used  in  the  production  of  cups  and 
cones.  Shanghai  asserts  that  the 
E)epartment  should  select  an  eight-digit 
subdivision  covering  imports  of  types  of 
steel  which  most  closely  match  the 
qualities  of  the  steel  used  to  produce  the 
product  at  issue,  citing  Sigma  Corp.  v. 
United  States.  OT,  No.  91-02-00154, 
Slip  Op.  93-230,  December  8, 1993  (15 
ITRD  2500),  and  Tehnoimportexport  v. 
United  States.  16  OT  13,  783  F.  Supp. 
1401  (1992).  Furthermore,  given  the  lack 
of  a  specific  harmonization  of  the  Indian 
Trade  Classification  System  at  the  eight- 
digit  subdivision  level.  Chin  Jun  and 
Shanghai  both  argue  that  the 
Department  should,  as  it  has  previously, 
test  the  reliability  of  whichever 
subdivision  it  chooses  by  comparing  the 
values  within  that  subdivision  with 
world  steel  prices  from  other  available 
information  (citing  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China  (Drawer  Slides],  60  FR  54472, 
54475  (October  24, 1995).  and  Heavy 
Forged  Hand  Tools  From  the  People's 
Republic  of  China  (Hand  Tools)  60  FR 
49251,  49254  (September  22, 1995).  as 
examples).  Shan^ai  claims  that  the 
aberrationally  high  values  of  the  steel 
included  in  category  7228.30.19.  in 
comparison  with  world  steel  prices  on 
the  record  in  this  review,  compel  the 
conclusion  that  it  should  not  be  used. 

Shanghai  submits  that  categories 
7227.90.30  and  7228.30.01  more 


acouately  reflect  the  steel  used  to 
manufacture  cups  and  cones  than  does 
the  residual  category.  7228.30.19,  which 
the  Department  used.  Shanghai  states 
that  there  is  a  category  reported  under 
7227.90,  "Other  Hot-Rolled  Bars  k  Rods 
of  Other  Alloy  Steel  in  Irregularly 
Wound  Coils."  which  is  consistent  with 
U.S.  HTS  7227.90.30  which  contains 
ball-bearinp-grade  steel. 

Shanghai  suggests  that  the  fact  that  an 
eight-digit  category  comparable  to  the 
U.S.  HTS  listing  for  ball-bearing-quality 
steel  bars  does  not  exist  in  the  Indian 
import  statistics  probably  reflects  the 
abMnce  of  imports  of  that  type  of  steel 
into  India.  Therefore,  Shanghai  argues, 
it  would  be  unreasonable  and  arbitrary 
to  assume  ball-bearing-grade  steel  enters 
under  the  residual  category  7228.30.19. 
Instead.  Shanghai  says  that  other  eight- 
digit  subdivisions  among  the  Indian 
import  statistics  do  describe  types  of 
steel  closely  correlated  to  the  tyf>e  of 
steel  used  to  produce  bearings. 

Shanghai  suggests  that  the 
Department  use  category  7227.90.11, 
speculating  that  the  type  of  ball-bearing 
steel  used  by  Chinese  producers  might 
enter  India  under  this  category  number. 
Differences  between  steel  included  in 
this  category  and  the  steel  used  to 
produce  TRiBs  is,  Shanghai  states, 
insignificant.  Alternatively,  Shanghai 
suggests  use  of  category  7228.30.01, 
"Bright  Bars  of  Alloy  Tool  Steel,"  noting 
that  ball  bearing  steel  is  a  "tool"  steel 
as  defined  by  its  carbon  content. 
Shanghai  claims  that  this  category  and 
U.S.  HTS  category  7228.30.20.001, 
"Other  Bars  and  Rods  of  Other  Alloy 
Steel  •  *  *  *.  Not  Further  Woriced 
than  Hot-Rolled  *  *  *  of  Ball  Bearing 
Steel,"  share  the  particular 
characteristics  of  the  type  of  steel  used 
to  manufacture  cups  and  cones. 
Shanghai  adds  that,  notwithstanding 
use  of  the  term  "bright,"  category 
7228.30.01  is.  by  definition,  not  further 
worked  than  hot-rolled,  hot-drawn  or 
extruded  steel  and,  therefore,  is  not 
further  worked  with  respect  to  any  of  a 
number  of  surface  treatments,  i.e., 
polishing  and  burnishing,  lacquering, 
enameling,  painting,  varnishing,  etc. 
Accordingly,  Shanghai  concludes  that 
the  "bright  steel"  cannot  be  steel  with 
a  finish  inappropriate  for  bearing 
manufacture.  In  contrast  to  these  two 
categories,  Shanghai  states,  the  residual 
category  contains  unknown  types  of 
steel. 

Shanghai  states  that  the  values  of  steel 
covered  by  category  7228.30.19  are 
aberrationally  high  and  should  not  be 
used.  Shanghai  explains  that  the 
Department's  use  of  import  statistics  as 
surrogate  information  has  been  affirmed 
in  the  past  only  where  the  import 


categories  acavately  reflect  the  material 
used  to  produce  the  product  at  issue 
and  argues  that  the  clearly  greater  cost 
of  the  steel  covered  by  category 
7228.30.19  indicates  that  the  types  of 
steel  in  this  category  are  not 
representative  of  bearing-grade  steel. 
Thus,  Shanghai  claims,  the  steel  values 
included  in  category  7228.30.19  are   ' 
clearly  aberrational,  rendering  the 
Department's  surrogate  steel  costs  for 
cups  and  cones  an  inaccurate 
representation  of  the  actual  experience 
of  Chinese  producers.  Because  of  the 
lack  of  specific  harmonization  of  the 
Indian  Trade  Classification  system  at 
the  eight-digit  subdivision  levels, 
Shanghai  urges  the  Department  to  weigh 
the  reliability  of  whichever  subdivision 
it  proposes  to  use  by  comparing  the 
values  within  that  subdivision  with 
other  available  information  on  world 
steel  prices.  Citing  Drawer  Slides, 
Shanghai  claims  that  in  the  past  the 
Department  has  tested  the  reliability  of 
Indian  import  values  by  comparing 
them  with  other  record  data.  In  Hand 
Tools,  Shanghai  quotes  the  Department 
as  saying,  "where  we  have  other  sources 
of  market  value  such  as  Indonesian 
import  statistics  or  U.S.  import 
statistics,  we  have  compared  the  Indian 
import  statistics  to  these  soim»s  of 
market  value  to  determine  whether  the 
Indian  import  values  are  aberrational, 
i.e.,  too  high  or  too  low"  (at  49251). 
Accordingly,  Shanghai  suggests  that  the 
Department  compare  the  values 
reported  in  c&tegory  7228.30.19  with  the 
substantial  evidence  of  relevant  world 
steel  prices  already  in  the  record  of  this 
administrative  review.  The  high  values 
in  category  722.30.19  should  not  be 
used,  respondent  argues,  because  they 
are  aberrational;  the  import  values 
reported  in  either  category  7227.90.11  or 
category  7228.30.01  are  more  consistent 
with  world  steel  prices  and  should  be 
used  instead. 

Chin  Jun  also  claims  that  the 
Department's  calculation  of  the  value  of 
category  7228.30.19  contains  apparent 
clerical  errors,  adding  that,  aside  from 
the  apparent  clerical  errors,  the  price  for 
said  category  far  exceeds  the  value  of 
steel  used  to  produce  TRBs.  With  regard 
to  the  calculation.  Chin  Jun  argues  that 
the  Department  apparently  double* 
counteid  by  adding  the  subtotal  for 
category  7228.30.19  with  the  total  of  all 
steel  under  heading  7228.30.  Regarding 
its  second  point.  C^n  Jun  argues  that 
the  Department  has  previously 
concluded  that  it  must  compare 
surrogate  steel  prices  ^vith  world  prices 
in  order  to  determine  if  the  proposed 
surrogate  values  are  aberrational  (citing 
Hand  Tools).  Chin  Jtm  claims  that  a 
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comparison  of  the  Indian  import 
statistics  with  other  sources,  e.g..  U.S. 
import  data,  will  confirm  that  the  Indian 
import  data  are  aberrational  and  must  be 
adjusted. 

Petitioner  contends  that  Shanghai's 
discussion  of  the  steel  category  to  be 
used  for  cups  and  cones  is  largely  based 
on  speculation  unsupported  by  record 
evidence  and  is,  to  a  large  extent, 
factually  wrong.  First,  Petitioner  notes 
Shanghai's  assertion  that  the  absence  in 
the  Indian  import  statistics  of  a  specific 
subdivision  for  bearing-quality  steel 
indicates  only  a  lack  of  imports  of  this 
type  of  steel  during  the  period  covered 
by  the  statistics.  Petitioner  claims  that 
there  is  no  basis  for  such  speculation. 

Second,  with  respect  to  Shanghai's 
argument  that  the  exact  type  of  bearing 
steel  used  by  PRC-based  producers 
could  enter  India  under  category 
7227.90.11,  Petitioner  notes  that 
category  7227.90.11  refers  to  bars  and 
rods  of  bearing-quality  steel  in  coils. 
Petitioner  argues  that  Shanghai  does  not 
dte  any  record  evidence  to  suggest  that 
any  respondent  uses  bar  in  coil. 
Petitioner  adds  that  bar  steel  not  in  coil 
could  not  be  entered  into  India  under 
categoi^  7227.90.11. 

Petitioner  contends  that  Shanghai's 
claim  regarding  category  7228.30.01  as 
the  proper  category  of  Indian  steel 
imports  for  the  type  of  steel  used  in  the 
production  of  cups  and  cones  is 
inappropriate  because  category 
7228.30.01  represents  bright  bars. 
Petitioner  claims  that,  to  the  best  of  its 
knowledge,  no  one  has  ever  before 
suggested  in  the  coiu^e  of  this  or  any 
other  proceeding  that  bright  bars  are 
used  to  manufacture  bearings.  Petitioner 
states  that  the  distinguishing  feature  of 
"bright  bars"  is  a  bright,  smooth  finish 
and  such  bars  are  not  used  in  the 
manufacture  of  TRBs,  as  the  high  finish 
would  be  destroyed,  given  the  cutting 
and  grinding  involved  in  TRB 
production.  Furthermore,  whereas 
Shanghai  argues  that  the  term  "bright" 
in  Indian  subcategory  7228.30.01  does 
not  denote  bright,  high-finish  surfaces 
which  would  indicate  the  product  was 
further  worked  so  as  to  fall  outside  that 
category.  Petitioner  claims  that 
Shanghai's  only  support  for  such 
argument  is  to  cite  a  definition  in  the 
U.S.  HTS.  Petitioner  argues  that  such  a 
definition  has  no  application  or 
relevance  to  the  Indian  schedules. 
Rather,  Petitioner  observes,  the 
definition  is  listed  among  "Additional 
U.S.  Notes"  as  opposed  to  the 
internationally  accepted  "Notes"  to 
Chapter  72. 

Petitioner  also  argues  that  Shanghai's 
assertion  that  category  7228.30.19 
includes  steel  other  than  alloy  tool  steel 


is  wrong,  contending  that  the  "othw"  in 
category  7228.30.19  refers  to  "other 
than"  any  other  subheading  under 
heading  7228.  Petitioner  states  that,  by 
excluding  not  only  category  7228.30.01 
but  any  other  specific  eight-digit 
categories  which  are  known  to  not 
include  bearing  steel,  i.e.,  "bright  bars  of 
other  steel"  (7228.30.09),  "bars  and  rods 
of  spring  steel"  (7228.30.12),  and  "bars 
and  rods  of  tool  and  die  steel" 
(7228.30.14),  category  7228.30.19 
remains  the  only  category  imder 
heading  7228  that  would  contain 
bearing  steel. 

Finally,  Petitioner  responds  to 
Shanghai's  argiunent  that  the  steel 
values  included  in  category  7228.30.19 
are  aberrational  and  are  not 
representative  of  the  cost  of  bearing- 
grade  steel.  Petitioner  claims  that 
Shanghai  is  arguing,  without  any  factual 
support,  that  the  lowest  price  in  the 
basket  category  is  for  bearing  steel  and 
that  anjrthing  else  is  aberrational. 
Petitioner  further  states  that  Shanghai 
attempted  to  support  its  argument  that 
the  value  assigned  to  steel  used  to 
manufacture  cups  and  cones  is  too  high 
in  comparison  with  relevant  world  steel 
prices,  without  attempting  to  define 
"world  steel  prices"  or  how  Shanghai 
decided  the  comparison  prices  were 
appropriate. 

Petitioner  states  that  Chin  Jun's 
argiunent  that  the  value  of  steel  in 
category  7228.30.19  used  in  the 
preliminary  results  far  exceeds  the  value 
of  steel  used  to  manufacture  TRBs  is 
incorrect.  Petitioner  suggests  that  the 
available  information  concerning  actual 
prices  of  bearing  steel  in  India 
contradicts  Chin  Jun's  statement  (citing 
Petitioner's  February  21, 1995 
submission  containing  worksheets  for 
the  Results  of  Remand  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Tapered  Roller  Bearings 
From  the  People's  Republic  of  China 
(February  15, 1989),  as  well  as  data  in 
the  annual  reports  for  SKF  and  Asian 
Bearing).  Based  on  such  data.  Petitioner 
claims  that  the  surrogate  value  of  the 
steel  used  to  manufacture  cups  and 
cones  is  too  low  to  be  representative  of 
bearing-steel  prices  in  India.  Petitioner 
adds  that  the  costs  or  prices  in  a  market- 
economy  country  at  a  comparable  level 
of  development  to  the  PRC,  i.e.,  India, 
are  at  issue — not  world  prices. 

Department  Position 

We  agree  that  none  of  the  eight-digit 
tariff  categories  within  the  7228.30  steel 
group  correspond  specifically  to 
bearing-quality  steel  used  to 
manufacture  cups  and  cones,  but  we  do 
not  agree  with  Petitioner  that  the  best 


recourse  is  to  the  eight-digit  "others" 
category  (7228.30.19)  within  this  group. 

We  have  determined  that  the  use  of 
Indian  import  data  is  not  appropriate  to 
value  cups  and  cones  in  this  case 
because,  as  noted  in  the  arguments 
above  and  as  shown  below,  we  are 
unable  to  isolate  an  Indian  import  value 
for  bearing-quality  steel  and,  for  the 
reasons  discussed  below,  the  steel 
values  in  the  Indian  import  data  are  not 
reliable.  See  Drawer  Slides  at  54475-76; 
rflflsA^-VT at  65532. 

We  have  examined  each  of  the  eight- 
digit  categories  within  the  Indian 
7228.30  group  and  have  found  that, 
although  bearing-quality  steel  used  to 
manufacture  cups  and  cones  is  most 
likely  contained  within  this  basket 
category,  there  is  no  eight-digit  sub- 
category that  is  reasonably  specific  to 
this  type  of  steel.  We  eliminated  the 
specific  categories  of  alloy  steel, 
identified  by  Petitioner  and 
respondents,  that  are  clearly  not 
bearing-quality  steel  as  follows.  Under 
the  Indian  tariff  system,  bearing-quality 
steel  used  to  manufacture  cups  and 
cones  is  contained  within  the  broad 
category  7228.30  (Other  Bars  &  Rods, 
Hot-Rolled,  Hot-Drawn  &  Extruded). 
However,  none  of  the  named  sub- 
categories of  this  grouping 
(7228.30.01— bright  bars  of  alloy  tool 
steel;  7228.30.09— bright  bars  of  other 
steel;  7228.30.12— bars  and  rods  of 
spring  steel;  and  7228.30.14 — bars  and 
rods  of  tool  and  die  steel)  contains  steel 
used  in  the  production  of  subject 
merchandise.  This  leaves  an  "others" 
category  of  steel.  7228.30.19.  However, 
we  have  no  information  concerning 
what  this  category  contains,  and  none  of 
the  parties  in  this  proceeding  has 
suggested  that  this  category  specifically 
isolates  bearing-quality  steel.  Further, 
the  value  of  steel  in  this  eight-digit 
residual  category  is  greater  than  the 
value  of  the  general  six-digit  basket 
category  (7228.30),  which  in  turn  is 
valued  too  high  to  be  considered  a 
reUable  indicator  of  the  price  of  bearing- 
quality  steel,  as  shown  below. 

Where  questions  have  been  raised 
about  PI  with  respect  to  particular 
material  inputs  in  a  chosen  siurogate 
country,  it  is  the  Ctepartment's 
responsibility  to  examine  that  PI.  See 
Drawer  Slides  at  54475-76  and  Cased 
Pencils.  59  FR  55633.  55629  (1994). 
Because  all  parties  raised  questions 
about  the  validity  of  the  Indian  import 
data  used  to  value  cups  and  cones  in  the 
preliminary  results,  we  compared  the 
value  of  Indian  imports  in  category 
7228.30  with  the  only  record  so\m»  that 
specifically  isolates  bearing-quality  steel 
uised  to  manufacture  cups  and  cones: 
import  data  regarding  U.S.  tariff 
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category  7228.20.30  ("bearing-quality 
steel").  We  found  that,  for  the  time 
period  covered  by  the  POR,  the  value  of 
the  Indian  basket  category  7228.30  was 
significantly  higher  than  the  bearing- 
quality  steel  imported  into  the  United 
States.  It  was  also  significantly  higher  in 
comparison  with  E.U.  import  statistics.' 
The  Indian  eight-digit  "others"  category 
recommended  by  Petitioner,  valued 
higher  than  the  broad  six-digit  heading, 
was  even  more  unreliable  in  comparison 
with  the  value  of  bearing-quality  steel. 

In  light  of  these  findings,  we  have 
determined  that  the  Indian  import  data 
that  we  used  to  value  cups  and  cones  in 
the  preliminary  results  are  not  reliable. 
For  these  final  results,  we  are  using 
import  data  firom  a  secondary  surrogate, 
Indonesia,  a  producer  of  merchandise 
comparable  to  TRBs.  to  value  steel  used 
to  produce  these  components.  As  with 
the  Indian  data,  we  were  unable  to 
isolate  the  value  of  bearing-quality  steel 
or  identify  an  eight-digit  category 
containing  such  steel  imported  into 
Indonesia;  however,  unlUce  the  Indian 
data,  the  Indonesian  six-digit  category 
7228.30  closely  approximates  the  value 
of  U.S.  imports  of  bearing-quality  steel, 
as  well  as  the  comparable  six-digit 
category  in  the  United  States.  Thus,  we 
have  determined  that  Indonesian 
category  7228.30,  which  is  the 
narrowest  category  we  can  determine 
would  contain  bearing-quality  steel,  is 
the  best  available  information  for 
valuing  steel  used  to  produce  cups  and 
cones.  Although  Indonesia  is  not  the 
first-choice  surrogate  country  in  this 
review,  in  past  cases  the  Department  has 
used  values  from  other  surrogate 
countries  for  inputs  where  the  value  for 
the  first-choice  surrogate  country  was 
determined  to  be  unreliable.  See  Drawer 
Slides  at  54475-76,  Cased  Pencils  at 
55629,  and  Lock  Washers  at  48835. 
Furthermore,  Indonesia  has  previously 
been  used  as  a  source  of  surrogate  data 
in  cases  Involving  the  PRC.  B^use  we 
are  valuing  the  steel  used  to  produce 
cups  and  cones  using  Indonesian  import 
data,  we  are  valuing  the  scrap  offset  to 
this  steel  value  using  the  same  source. 

We  also  disagree  with  Shanghai 
regarding  the  appropriateness  of  hidian 
category  7227.90.11  as  the  steel  type  for 
cups  and  cones.  Respondents  reported 
that  they  use  hot-rolled  steel  bar  to 
manufiacture  cups  and  cones.  Category 


■  Ahhough  the  E.U.  import  data  do  not  explicitly 
identify  "bsaring  quality  «teel. "  the  relevant 
tubbeeding  (7228.30.40)  provides  a  narrative 
dewTiption  that  clotely  matches  to  the  chemical 
composition  of  the  bar  steel  that  the  PRC 
respondents  used  to  produce  cups  and  cones.  See 
Memoranduw  from  Analyst  to  File:  Factors  of 
Production  for  the  Final  Results  of  the  1993-94 
AdminitOtttive  Review  of  TRBs  from  the  PRC, 
Fefaniwy  3. 1997. 


7227.90.11  is  coil  steel  and  is 
necessarily  produced  by  a  difierent  mill 
than  bar  steel.  No  respondent  reported 
using  coil  steel  to  manufacture  cups  and 
cones.  In  addition,  during  factory  tours 
of  various  PRC-based  bearings 
producers  we  foimd  no  evidence  that 
any  producer  uses  coil  steel  to 
manufacture  cups  and  cones.  Finally, 
we  disagree  with  Shanghai  regarding  the 
use  of  category  7228.30.01,  bright  bars 
of  alloy, tool  steel.  No  party  has 
suggested  that  such  steel  is  used  for  the 
production  of  bearings. 

Although  we  acknowledge  the  clerical 
errors  noted  by  Chin  Jim  in  our 
calculation  of  the  value  of  steel  used  to 
manufacture  cups  and  cones,  we  have 
changed  our  siurogate  source  for  the 
value  of  this  steel  as  explained  above. 
Therefore,  no  recalculation  is  necessary. 

Comment  4 

Shanghai  argues  that  the  prices  it 
actually  pays  for  steel  are  sufficiently 
market-driven  to  be  used  instead  of 
siuTogate  values.  Shanghai  states  that 
the  domestic  steel  producers  bom 
whom  Shanghai  purchased  steel 
compete  against  steel  producers  from 
market-economy  coimtries.  Shanghai 
takes  the  position  that  the  Department 
should  not  employ  surrogate 
methodology  in  NME  cases  when  the 
producer  is  a  foreign-invested  joint- 
venture  company,  adding  that  the 
Department's  cturent  methodology  does 
not  recognize  the  special  status 
accorded  such  companies  under  PRC 
law.  Shanghai  also  notes  that  there  are 
no  import  restrictions  limiting  its  ability 
to  purchase  either  domestic  or  imported 
steel  based  on  rational  business 
decisions.  Shanghai  claims  that  under 
PRC  joint-venture  law  it  has  the  legal 
right  to  purchase  steel  from  any 
suppliers  in  the  world  and  states  that 
the  prices  at  which  it  purchased  steel 
from  domestic  supphers  during  this 
POR  were  consistent  with  world  steel 
prices  for  comparable  types  of  steel. 

Shanghai  argues  that,  where  input 
prices  and  production  costs  of 
merchandise  under  investigation  are 
subject  to  free-market  forces  sufficient 
enough  to  allow  their  use  in 
determining  FMV,  the  Department 
should  apply  its  normal  methodology 
(citing  S.  Rep.  No.  100-71, 100th  Cong.. 
1st  Sess..  at  108  (1987)).  Shanghai 
claims  that  the  Etepartment  has  stated 
that  the  presumption  that  no  domestic 
factor  of  production  is  valued  on  mariiet 
principles  "can  be  overcome  for 
individual  factors  by  individual 
respondents  with  a  showing  that  a 
particular  NME  value  is  market  driven" 
(quoting  Ceiling  Fans). 


Petitioner  coimters  that  there  is  no 
basis  for  adopting  Shanghai's  claim  that 
its  actual  domestic  steel  piuchases  were 
market-driven,  claiming  that  steel 
piudiased  in  the  PRC  is  not  free  of  the 
effects  of  state  controls  on  labor,  enei^, 
input  and  infrastructure  prices. 
Petitioner  states  that  Shanghai  has 
offered  no  basis,  for  concluding  that 
either  the  PRC  bearings  industry  or  the 
PRC  steel  industry  meet  the 
Department's  criteria  for  being  deemed 
a  MOI.  Petitioner  adds  that  the 
participation  of  a  maricet-economy 
investor  will  not  purge  the  PRC  inputs 
of  the  effects  of  state  control. 

Department's  Position 

We  agree  with  Petitioner.  Shanghai 
has  provided  no  evidence  to  support  its 
contention  that  either  the  steel  industry 
or  the  bearings  industry  in  the  PRC  is  an 
MOI.  To  the  extent  that  Shanghai  is  free 
to  source  its  steel  either  domestically  or 
from  imports,  the  fact  that  it  purchased 
only  domestic  steel  confirms  only  that 
domestic  steel  was  consistently  priced 
lower  than  steel  available  on  the  world 
market.  This  does  not  support  a  claim 
that  PRC  steel  is  provided  at  maiicet 
prices.  In  Ceiling  Fans,  as  in  this  case, 
we  considered  values  of  FOP  to  be 
market-driven  when  sufficient  evidence 
exists  to  demonstrate  that  such  factors 
were  purchased  from  a  market-economy 
supplier  and  paid  for  with  a  convertible 
currency.  Absent  such  evidence  from 
Shanghai,  we  have  valued  Shanghai's 
PRC-sourced  steel  inputs  using 
surrogate  values. 

Comment  5 

Petitioner  notes  that  in  the 
preliminary  results  the  Department 
valued  scrap  using  the  Indian  tariff 
headings  7204.29  for  alloy-steel  scrap 
and  7204.49  for  non-alloy-steel  scrap. 
Petitioner  contends  that  both  headings 
are  vnt)ng  and  that  the  Department 
should  use  subheadings  7204.29.09  and 
7204.41.00,  respectively,  as  it  did  in  the 
preliminary  results  of  the  three  previous 
reviews. 

Petitioner  claims  that  using  the  entire 
heading  7204.29  is  wrong  because  it 
includes  "waste  and  scrap  of  high  speed 
steel"  under  subheading  7204.29.01  and 
such  steel  is  not  used  to  produce 
bearings.  Petitioner  states  that  the 
category  of  7204.29.09,  "waste  and 
scrap  of  other  alloy  steel,"  includes 
bearing  steel. 

Petitioner  argues  that  heading  7204.49 
is  wrong  because  it  excludes  "turnings, 
shavings,  chips,  milling  waste,  sawdust, 
filings,  trimmings  and  stampings, 
whether  or  not  in  bundles"  (heading 
7204.41).  Petitioner  claims  that  these 
excluded  types  of  scrap  are  precisely  the 
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types  of  scrap  generated  in  bearing 
production.  Fuirthermore,  Petitioner 
states,  the  category  used  by  the 
Department  in  the  preliminaiy  results  is 
largely  composed  of  "defective  sheet  of 
iron  and  steel"  (subheading  7204.49.01). 
Petitioner  argues  that  inclusion  of 
"defective  sheet"  in  cage  production  is 
inappropriate  because  scrap  generated 
during  cage  production  is  in  the  nature 
of  stampings,  trimmings,  shavings, 
chips,  milling  waste  or  filings.  Finally, 
Petitioner  claims  that  inclusion  of 
defective  sheet  is  incorrect  because  it 
leads  to  the  result  that  the  value 
obtained  by  the  Department  for  this 
non-alloy-steel  scrap  is  somewhat 
higher  in  value  than  the  value  foimd  for 
alloy-steel  scrap. 

Guizhou  Machinery  et  al.  respond 
that  Petitioner  provides  no  evidence  to 
support  its  arguments.  For  instance, 
Guizhou  Machinery  et  al.  claim, 
Petitioner  provides  no  evidence  to 
support  its  assertion  that  "high-speed" 
steel  is  not  used  for  bearings.  Instead, 
Guizhou  Machinery  et  al.  argue, 
inclusion  of  the  high-speed  steel  is 
reasonable  given  the  fact  that 
respondents  use  high-quality  steel  in  the 
production  of  bearings,  cups  and  cones. 
In  addition,  Guizhou  Machinery  et  al. 
state  that  the  U.S.  HTS  does  not  even 
segregate  heading  7204.29  between 
high-speed  and  other  alloy-steel  scrap, 
suggesting  that  the  differences  between 
the  types  of  scrap  are  not  significant. 

Witn  respect  to  category  7204.49, 
Guizhou  Machinery  et  al.  state  that 
Petitioner  provides  no  evidence  of  its 
argument  that  this  category  is 
inappropriate  because  it  excludes 
turnings,  shavings,  chips,  milling  waste, 
sawdust,  fihngs,  trimmings  and 
stampings,  whether  or  not  in  bimdles, 
which  Petitioner  claims  are  precisely 
the  kinds  of  scrap  generated  in  bearing 
production — or  that  it  includes 
defective  sheet  of  iron  and  steel. 
Guizhou  Machinery  etal.  state  that 
.  scrap  types  such  as  sawdust,  which  are 
unrecoverable,  do  not  enter  into  the 
calculation  of  scrap  credit.  Rather, 
respondents  contend  the  calculation  is 
based  on  scrap  that  was  sold  or  reused. 
Furthermore,  respondents  claim  that  the 
scrap  for  which  the  Department  gave 
credit  did  include  defective  steel,  citing 
a  verification  report. 

Department's  Position 

We  used  Indian  import  statistics  to 
value  the  steel  for  cages  and  rollers  and, 
therefore,  we  have  used  Indian  import 
statistics  to  value  scrap  for  these 
components.  In  the  same  manner,  we 
used  Indonesian  statistics  to  value  both 
the  steel  and  scrap  for  cups  and  cones. 
We  agree  with  Petitioner  that,  in  order 


to  determine  the  best  category  by  which 
to  value  scrap,  it  is  appropriate  to  set 
aside  those  specific  categories  that  did 
not  include  bearing  steel. 

Consistent  with  our  previous  reviews, 
we  agree  with  Petitioner  that,  for  the 
Indian  scrap  values,  categories 
7204.41.00  and  7204.29.09  best  capture 
the  types  of  residues  generated  as  scrap. 
Category  7204.41.00  describes  the  types 
of  scrap  created  during  production  of 
cages,  i.e.,  turnings,  shavings,  chips, 
trimmings,  stampings,  etc.  Similarly, 
category  7204.29.09  (Waste  and  Scrap  of 
Other  Alloy  Steel)  includes  bearing  steel 
which  is  applicable  to  other  bearing 
components.  Therefore,  we  used 
category  7204.41.00  from  the  Indian 
import  statistics  to  value  scrap  for  cages 
and  category  7204.29.09  from  the  Indian 
import  statistics  to  value  scrap  for 
rollers. 

The  Indonesian  statistics  do  not 
provide  a  category  comparable  to  Indian 
category  7204.29.09  for  which  to  value 
scrap.  We  have  chosen  a  comparable 
category.  7204.29.00  (Other  Waste  and 
Scrap),  and  used  the  Indonesian  import 
statistics  from  this  HTS  niunber  to  value 
scrap  for  cups  and  cones  (see  our 
response  to  Comment  3). 

Comment  6 

Petitioner  contends  that  the  steel 
import  prices  the  Department  used  in 
the  preliminary  results  do  not  reflect 
market-economy  transactions.  (For 
certain  steel  inputs  for  certain 
respondents,  the  Department  used  the 
actual  values  at  which  Chinese  trading 
companies  imported  the  steel  into  the 
PRC  and  paid  in  convertible  currencies.) 
Petitioner  notes  that  steel  is  a 
"controlled  commodity"  in  the  PRC  and 
that  China  Foreign  Trade  Development 
Companies,  Inc.,  is  generally  the  PRC 
importer.  Petitioner  insists  that,  given 
this  fact  pattern  involving  contracts  for 
a  controlled  commodity,  the  purchase  of 
which  must  be  carried  out  through  the 
mandatory  intervention  of  a  state 
trading  company,  any  such  purchase 
cannot  rationally  be  considered  an 
arm's-length  transaction  reflecting 
uncontrolled  market  prices.  Petitioner 
claims  that  the  Department  departs  from 
using  surrogate  values  only  when  the 
actual  imports  from  a  market  economy 
reflect  market-economy  practices  and 
prices,  citing  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People's  Republic  of  China.  56  FR 
55271  (October  25, 1991)  {Ceiling  Fans). 
Petitioner  contends  that,  under  the 
circumstances  of  this  case,  the  state- 
controlled  trading  company  is  by  law 
given  a  leading  role  in  negotiating  the 
terms  of  sale  and  that  such  trading 


companies,  acting  as  coordinators  of 
steel  purchases  for  the  entire  Chinese 
economy,  would  enjoy  such  market 
power  as  to  enable  them  to  obtain  better 
prices  than  any  individual  bearings 
producer  in  a  market  economy. 

Petitioner  suggests,  in  addition,  that 
steel  supphed  by  the  China  Foreign 
Trade  Development  Companies  to  PRC 
producers  might  be  part  of.  or  related  to. 
broader  deals  between  those  producers 
and  the  trading  companies  which,  for   ^ 
reasons  unrelated  to  the  factors  that 
would  govern  normal  purchases  directly 
from  a  maricet-economy  company,  could 
affect  the  prices  paid  by  the  producers 
for  reasons  unrelated  to  the  factors  that 
would  govern  normal  commercial 
transactions  between  market-oriented 
companies. 

Guizhou  Machinery  et  al.  respond 
that,  consistent  with  section  773(c)  of 
the  Act  and  with  19  CFR  353.52,  the 
Department  has  established  a  practice  of 
using  actual  import  prices  if  they  are 
from  market-economy  countries. 
Guizhou  Machinery  et  al.  contend  that 
the  "Department  practice  allows  for  the 
valuation  of  inputs  in  NME  cases  based 
on  market  prices  paid  by  the 
manufacturer  for  goods  obtained  from  a 
market-economy  source  because  these 
prices  reflect  commercial  reality"  (citing 
Coumarin  at  66895).  Guizhou 
Machinery  et  al.  state  that  Petitioner's 
assertion  that  the  contracts  do  not 
reflect  market-economy  transactions 
because  steel  is  a  "controlled 
commodity"  and  because  the  contracts 
involved  a  "state  trading  company"  is 
irrelevant  because  such  arguments  do 
not  negate  the  fact  that  the  sellers,  who 
establish  the  sales  prices,  are  market- 
economy  companies  (citing  Hand  Tools 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Saccharin  from  the 
People's  Republic  of  China.  59  FR  58818 
(November  15, 1994)  (Saccharin)).  In 
addition.  Guizhou  Machinery  et  al. 
contend  that  Petitioner's  statement  that 
steel  supplied  to  PRC-based  producers 
from  the  PRC  trading  company  might 
have  been  part  of  related  or  broader 
deals  is  merely  speculation  with  no 
support  on  the  administrative  record. 
Guizhou  Machinery  et  al.  discuss 
Petitioner's  reference  to  Timken  from 
Comment  2,  stating  that  the  Court  of 
International  Trade  (CTT)  and  the  Court 
of  Appeals  for  the  Federal  Circuit 
(CAFC)  did  not  rule  that  the  Department 
caimot  use  diffierent  sources  to  obtain 
surrogate  values  for  the  various  CV 
components  but.  rather,  that  the 
Department  cannot  use  surrogate-value 
data  which  yield  distortive  results  and 
which  are  inconsistent  with  other 
record  evidence.  Guizhou  Machinery  et 
al.  assert  that  Petitioner  has  not  shown 
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that  the  use  of  maiket-oriented  import 
prices  oombined  with  the  use  of  Indian 
import  statistics  for  scrap  yields 
distmtive  (a  inconsistent  resuJts:  in 
respondents"  view,  both  represent 
"market-oriented"  prices.  Guizhou 
Machinery  et  al.  claim  that  the 
Department  has  used  different  sources 
to  obtain  surrogate  values  for  input 
materials  in  many  cases  and  that  the 
Department  should  not  abandon  its  use 
of  market-oriented  import  prices  or  alter 
its  calculations  in  the  final  results. 

Department's  Position 

Although  we  agree  with  respondents 
that  we  do  not  need  to  value  all  factors 
of  production  in  a  single  surrogate 
country,  we  agree  with  Petitioner  that 
we  should  not  use  purchases  of  steel 
from  PRC  trading  companies  in  this 
review.  Our  established  policy  allows 
for  the  valuation  of  inputs  in  NME  cases 
based  on  market  prices  paid  by  the 
manufacturer  for  inputs  purchased  from 
a  market-economy  source  because  those 
prices  reflect  commercial  reality.  See 
Saccharin  at  58822-23.  Therefore, 
where  the  manufacturer  obtained  the 
input  from  the  trading  company— a  PRC 
source  rather  than  a  market-economy 
source— and  paid  for  the  input  in  PRC 
currency,  we  determine  that  the  prices 
paid  by  the  producers  for  these  inputs 
do  not  reflect  market  prices.  In  such 
situations,  the  price  pmid  by  the  trading 
company  is  not  the  relevant  inquiry.  We 
note  that  Guizhou  Machinery  et  al. 
misreed  Coumarin.  In  that  case,  as  in 
this  case,  we  did  not  use  purchases  from 
market-economy  suppliers  but  instead 
applied  surrogate  values  because 
producers  obtained  the  input  from  a 
PRC  trading  company.  See  Coumarin  at 
66900.  See  also  TRBs  /V-V7at  65533. 

Comment  7 

Shanghai  argues  that  the  Department 
should  calculate  all  of  Shanghai's 
relevant  steel  costs  (m  the  basis  of  steel 
purchases  Shanghai  made  directly  from 
maricet-economy  countries  during  the 
POR.  For  certain  components  Shanghai 
used  PRC-sourced  steel  as  well  as  steel 
purchased  from  market-economy 
countries  during  the  POR.  Shanghai 
argues  that  the  Department's  use  of  a 
weighted-average  of  PRC-sourced  and 
imported  steel  was  improper  and  that 
the  Department  should  have  based 
Shanghai's  constructed  steel  values 
solely  on  the  verified  costs  of 
Shanghai's  market-economy-souroed 
steel  imports.  Actual  market  costs 
incurred  during  the  POR  for  the  exact 
type  and  grade  of  steel  used  for  the 
production  of  subiect  merchandise  are, 
Shanghai  contends,  the  bmt  evidence  of 
the  market  cost  of  steeL  ■«a>iingh«i  dtes 


S.  Rep.  No.  93-1298, 93d  Cong..  2d 
Sess.  174  (1974),  in  support  of  its  view 
that  siuTogate  values  are  meant  to  be 
applied  only  when  market-based  values 
are  unavailable.  Shanghai  claims  that 
the  surrogate  methodology  is  meant  as 
a  way  to  ascertain  what  ute  prices  or 
costs  of  an  NME  producer  would  be  if 
set  by  the  mariiet. 

Citing  Ceiling  Fans  (at  55274), 
Shanghai  states  that  its  actual  cost  for 
the  imported  steel  are  the  most  reliable 
and  accurate  data  for  determining  the 
value  of  steel  inputs.  Not  using  these 
verified  costs  would,  Shanghai  argues, 
defeat  the  statutory  intent  and 
undermine  the  accuracy,  fairness  and 
predictability  of  the  FMV  calculations. 

Petitioner  argues  that,  contrary  to 
Shanghai's  assertion,  the  Departonent 
should  disregard  import  prices  because 
those  prices  are  subject  to  state- 
controlled  influences  and,  therefore,  are 
unreliable.  Petitioner  siiggests  that  the 
Department  should  rely  on  the  Iindian 
prices  to  value  all  of  Shanghai's  steel 
usage.  Petitioner  argues  that  steel  is  not 
tracted  freely  in  China  and  most  bearing 
producers  must  purchase  their  imported 
inputs  through  state-controlled  trading 
companies.  Petitioner  claims  these 
imports  are  incorporated  directly  into 
the  state-controlled  system  and,  because 
they  are  indistinguishable  from  other 
Chinese  domestic  prices  and  are 
inherently  suspect,  they  must  be 
disregarded  in  the  final  results. 

Whereas  Shanghai  argues  that  import 
prices  should  be  used  for  all  its  steel 
inputs.  Petitioner,  citing  19  CFR  353.52, 
says  that  such  argument  disregards  the 
statutory  requirement  that,  when  normal 
valuation  cannot  be  used  because  of 
state-controUed-economy  influences, 
the  Department  is  to  base  the  value  on 
its  FOP  methodology,  deriving  values 
for  each  factor  from  prices  or  costs  in  a 
surrogate  country.  Petitioner  contends 
that  the  Department  should  use,  for  the 
final  results,  prices  of  imported  steel 
only  for  acquisitions  that  are  shown  to 
be  free  of  state-controlled  influences. 
Petitioner  further  contends  that,  in  this 
review,  no  such  acquisitions  exist  and, 
therefore,  the  Department  should  use 
Indian  surrogate  values  to  value  all  steel 
inputs  in  this  review. 

Department's  Position 

We  agree  with  Shanghai  with  respect 
to  steel  souroed  directly  frtim  market- 
economy  supplios.  Accuracy  is 
enhanced  when  the  NME  producer's 
actual  costs  can  be  used.  We  verified 
that  a  portion  of  Shanghai's  steel  inputs 
during  the  POR  were  sourced  from 
market-economy  cotmtries  and  were 
paid  for  in  a  nuiiket-economy  currency. 
Shanghai's  imports  were  purchased 


directly  from  the  market-economy 
supplier  and  did  not  involve  mC-based 
tracUng  companies.  See  Verification 
Report  at  4.  Therefore,  we  have  not 
calculated  weighted-average  steel  costs 
based  on  PRC-sourced  and  imported 
steel  fw  Shanghai  for  these  final  results. 

Comment  8 

Petitioner  claims  that,  if  the 
Department  uses  the  value  of  steel 
imported  into  the  PRC,  there  are  no 
available  scrap  values  directly  related  to 
respondents'  steel-acquisition  costs. 
Petitioner  notes  that  the  net  cost  of  raw 
materials  inputs  is  based  on  the  steel 
cost  minus  a  value  for  scrap  credit  and 
argues  that  applying  a  value  to  the  steel 
from  one  source  and  scrap  credit  from 
a  difiierent  source  is  inherMitly 
distortive.  Petitioner  claims  that  the 
courts  have  ruled  this  practice  to  be 
unsupported,  citing  Timken.  Petitioner 
notes  that  the  Department  addressed  the 
issue  on  remand  by  using  a  single 
source  to  value  both  materials  and 
scrap,  a  flat  ratio  of  scrap  equal  to  20 
percent  of  the  value  of  the  steel  input. 
Petitioner  states  that  the  same  principle 
should  apply  to  this  review,  i.e.,  in 
order  to  avoid  inherent  distortions 
where  the  Defwrtment  values  steel  and 
scrap  using  different  sources,  the  Indian 
scrap  value  should  be  appUed  as  a 
percentage  rather  than  as  an  absolute 
amount. 

Guizhou  Machinery  et  al.  contend 
that,  contrary  to  Petitioner's  argimient,  . 
the  err  and  the  CAFC  did  not  rule  in 
Timken  that  the  Department  cannot  use 
different  sources  to  obtain  surrogate 
values  for  the  various  CV  components 
but,  rather,  that  the  Department  cannot 
use  surrogate  value  data  which  yield 
distorted  results  and  which  are 
inconsistent  with  other  record  evidence. 
Guizhou  Machinery  et  al.  argue  that 
Petitioner  has  not  shown  that  the  use  of 
maricet-oriented  import  prices  for  steel 
with  the  use  of  Indian  import  statistics 
for  scrap  credit  yields  distorted  results 
or  that  it  is  inconsistent  with  other 
information  on  the  administrative 
record  for  this  review.  Guizhou 
Machinery  et  al  also  contest  Petitioner's 
claim  that  the  use  of  two  different 
sources  to  value  steel  and  scrap  is 
"inherently  distorted"  and  point  out 
that  in  many  cases  the  Department  has 
used  different  sources  to  value  input 
materials  and  scrap. 

Shanghai  states  that  the  Department 
may  exercise  its  discretion  to  identify 
the  best  available  information  even  if 
derived  from  different  sources  and  that 
the  Department's  "mix-and-match" 
methodology  is  supported  by  the 
statute,  citing  Lasko  Metal  Products  Inc. 
V.  Vruted  States,  No.  93-1242  (Fed.  Cir. 


UMI 


6200 Federal  Register  /  Vol  62,  No.  28  /  iSiesday,  February  11.  1997  /  Notices 


I 

Federal  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11,  1997  /  Notices  6199 


Dec.  29, 1994).  Shanghai  suggests  that 
Petitioner  objects  to  the  use  of  steel 
values  based  on  PRC  imports  and  scrap 
values  based  oa  Indian  imports  as 
another  attack  on  the  use  of  steel  values 
based  on  PRC  imports. 

Department's  Position 

We  agree  with  respondents.  Because 
Shanghai  purchased  inputs  from  a 
market-economy  supplier  and  paid  in  a 
convertible  currency,  we  valued  those 
inputs  using  respondent's  actual  costs. 
The  absence  of  a  direct  scrap-ofiiset 
value  should  not  prohibit  us  from  using 
the  actual  market-economy  price  paid  in 
convertible  ciirrency  by  an  NME 
manufacturer. 

In  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Circular  Welded 
Non-Alloy  Steel  Pipe  From  Romania,  61 
FR  24274.  24277  (May  14. 1996).  we 
calculated  a  ratio  of  scrap  value  to  steel 
value  as  suggested  by  Petitioner. 
However,  in  that  instance,  we  had  no 
public  information  by  which  to  arrive  at 
a  scrap/steel  ratio  for  our  first-choice 
siirrogate  country.  Therefore,  we 
calculated  the  ratio  using  scrap  values 
and  steel  values  from  the  second-choice 
surrogate  country  and  applied  the  ratio 
to  the  siUTOgate  steel  values  from  the 
first-choice  surrogate  country  to 
determine  a  value  for  scrap. 

In  this  case,  where  producers  have 
used  PRC-sourced  steel  inputs,  we  have 
valued  those  inputs  based  on 
Indonesian  import  statistics  for  steel 
used  to  manufecture  cups  and  cones 
and  based  on  Indian  import  statistics  for 
steel  used  to  manufacture  rollers  and 
cages  {see  our  response  to  Comment  5). 
In  other  words,  we  have  valued  saleable 
scrap  for  each  component  using  the 
same  respective  source  by  applying 
Indonesian  scrap  values  to  cups  and 
cones  and  Indian  scrap  values  to  rollers 
and  cages.  Because  Shanghai  used 
imported  steel  it  purchased  directly 
from  a  market-economy  supplier  and 
paid  for  with  a  market-economy 
currency,  we  have  valued  Shanghai's 
steel  inputs  using  the  company's  actual 
costs.  In  the  absence  of  a  corresponding 
scrap  price,  we  valued  the  volume  of 
scrap  actually  produced  in  Shanghai's 
production  widi  cups  and  cones  using 
Indonesian  scrap  values  and  valued  the 
voliune  of  scrap  actually  generated  in 
Shanghai's  production  of  rollers  and 
cages  using  Indian  scrap  values. 

Petitioner's  contention  that  using  a 
steel  value  from  one  source  and  scrap 
credit  value  based  on  a  different  soiuce 
is  inherently  distortive  is  unfounded. 
Petitioner  has  provided  no  evidence  to 
indicate  that  the  value  of  scrap  is  in  any 
way  tied  to  the  cost  of  raw  steel. 
Furthermore,  this  approach  allows  us  to 


use  the  actual  amounts  of  scrap 
generated  by  the  Chinese  production 
processes  rather  than  the  scrap  ratios 
associated  with  Indian  factories,  which 
may  be  less  acauate.  Because  we  are 
using  the  same  source  to  value  scrap  for 
all  respondents,  we  do  not  agree  that  we 
should  change  our  methodology  simply 
because  Shanghai's  steel  bar  was  valued 
using  Shanghai's  actual  costs  for  its 
market-economy  purchases. 
Accordingly,  where  steel  inputs  were 
based  on  actual  costs  of  steel  purchased 
directly  from  market-economy  soiuces, 
we  have  continued  to  value  scrap  using 
the  surrogate  sources  noted  above. 

Comment  9 

Petitioner  states  that  the  Department's 
analysis  memoranda  for  some 
respondents  show  a  "scrap  input  value" 
included  in  valuing  certain  materials. 
Petitioner  asserts  that,  to  the  extent  raw 
materials  from  which  certain  TRBs  or 
parts  were  manufactured  were  assigned 
a  scrap  t^ue,  the  value  of  those 
materials  was  understated.  In  terms  of 
acquisition  cost,  Petitioner  contends, 
new  material  remains  new  throughout 
the  production  process.  Petitioner 
contends  that  the  only  time  a  scrap 
value  has  any  significance  is  when  there 
is  a  demonstration  that  scrap  from 
production  was  recovered  and  sold  and 
notes  that  respondents  do  not  deny  that 
they  paid  full  price  for  the  raw  materials 
they  characterize  as  scrap  inputs. 
Petitioner  explains  that  the  per-kilogram 
value  of  the  raw-material  input  piece  is 
the  same  whether  the  companies 
produce  one  or  two  finished  pieces  from 
the  input  piece  and  the  only  difference 
when  two  pieces  are  produced  from  a 
single  input  piece  is  diat  the  amount  of 
scrap  at  die  end  of  the  operation  is  less 
than  if  only  one  of  the  two  pieces  had 
been  produced  from  the  input. 
Petitioner  claims  that,  by  increasing  the 
yield  from  the  raw  material  input  and 
reducing  scrap,  these  producers  have 
achieved  economy  of  production. 

Petitioner  asserts  that  the  Department 
should  revert  to  its  position  in  the 
1989-90  review,  in  which  it  did  not 
value  scrap  steel  input  reused  by  one 
respondent  at  the  cost  of  steel  scrap 
(citing  Tapered  Roller  Bearings  from  the 
People's  Republic  of  China.  56  FR 
87590,  87596  (December  31, 1991) 
[TRBs]).  At  that  time.  Petitioner  argues, 
the  Department  noted  that  the 
respondent  had  failed  to  raise  the  issue 
early  enough  to  permit  consideration  of 
alternatives  with  which  to  value  the 
reused  steel  input.  Since  then. 
Petitioner  adds,  respondents  have  not 
presented  alternatives  for  taking  account 
of  their  production  of  two  pieces  from 
one  bar.  Petitioner  states  that  the  reused 


steel  retains  its  value  in  the  production 
process  fully  as  much  as  a  new-steel  bar. 
Petitioner'claims  that  the  fact  that  it 
may  be  sold  as  scrap  is  irrelevant 
because  respondents  did  not  sell  it  and 
paid  full  price  when  it  was  acquired. 

Guizhou  Machinery  et  al.  respond 
that,  although  the  above-referenced 
analysis  memoranda  suggest  that  "scrap 
input"  was  separately  and  differently 
valued  from  "new"  steel  input,  the 
calculations  show  that  the  Department 
valued  scrap  input  the  same  as  new- 
steel  input.  Guizhou  Machinery  et  al. 
assert  that  the  Department  should  have 
valued  scrap  input  at  scrap  values,  not 
the  same  as  new  steel. 

Guizhou  Machinery  et  al.  state  that 
some  respondents  accimiulate  scrap 
pieces,  store  them  in  their  warehouse  on 
site,  and  use  large  scrap  pieces  to 
manufacture  smaller  bearings.  Guizhou 
Machinery  et  al.  argue  that,  because 
scrap  is  actiially  used  to  manufacture 
these  bearings,  the  input  materials  costs 
should  appropriately  account  for  the 
scrap  value. 

Guizhou  Machinery  et  al.  claim  that 
Petitioner's  argument  suggests  that,  even 
though  scrap  material  was  actually  used 
to  manufacture  certain  bearings,  the 
Department  should  ignore  this  fact  and 
essentially  "impute"  the  material  cost  of 
new  steel  instead.  Guizhou  Machinery 
et  al.  state  that,  as  evidenced  by  the 
record  in  this  review.  TRBs  are 
manufactured  from  different  steel  inputs 
(i.e..  type,  grade,  and  quality)  and  that 
Petitioner's  argument  that  new-steel 
costs  should  be  used  to  value  scrap 
input  ignores  the  fact  that  different 
inputs  are  used  in  the  manufacturing 
process  and  would  be  comparable  to 
substituting  the  value  of  steel  bar  for 
steel  sheet.  Guizhou  Machinery  et  al. 
claim  that  Petitioner's  argimient  ignores 
the  differences  between  steel  bar  and 
scrap  because  steel  bar  is  a  high-quality 
material  which  can  be  used  as  is. 
whereas  scrap  consists  of  leftover  pieces 
which  have  already  been  "stressed" 
once.  Guizhou  Machinery  et  al.  claim 
that  Petitioner's  argimient  should  be 
rejected  because  its  methodology  would 
artificially  inflate  respondent's  material 
costs  and  because  steel  scrap  has  a 
substantially  lesser  value  than  new  steel 
bar.  as  evidenced  by  its  sales  prices  in 
the  marketplace.  To  avoid  aberrational 
results  for  the  TRB  models  using  scrap 
input.  Guizhou  Machinery  et  al. 
recommend  that  the  Department  follow 
the  methodology  it  used  in  the 
calculations  for  the  preliminary  results 
of -the  1990-93  administrative  reviews, 
which  most  accurately  reflects  the  value 
of  the  actual  inputs  used  for  each 
particular  model. 
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Department's  Position 

We  agree  with  Petitioner.  The  scrap 
input  respondents  used  to  produce 
certain  TRBs  was  not  purchased  as 
scrap.  Respondents  paid  the  hill 
purchase  price  for  these  inputs.  Sales  of 
bearings  produced  from  scrap  are 
indistinguishable  from  those  produced 
from  new  steel  in  respondents'  reported 
sales  listing.  Valuation  of  the  input  as 
scrap  instead  of  as  new  steel  would 
result,  therefore,  in  an  undervaluation  of 
respondents"  FOP.  Furthermore,  for  the 
final  results  in  all  previous  reviews  we 
valued  scrap  steel  inputs  as  new  steel. 
See  TRBs  /V-V7at  65533.  Accordingly, 
we  have  valued  the  scrap-steel  input  as 
new  steel  for  the  final  results. 

Comment  10 

Petitioner  argues  that  the  direct-labor 
surrogate  value  should  be  based  on  the 
average  for  all  industrial  workers  or, 
alternatively,  on  the  average  of  skilled 
and  unskilled  labor  rates  in  India. 
Petitioner  notes  that,  although  the 
Department  had  available  wage  rates  for 
all  industrial  workers  and  for  skilled, 
semi-skilled  and  unskilled  labor  in 
India,  it  only  used  the  average  of 
unskilled  and  semi-skilled  labor. 
Petitioner  claims  this  selection  is 
arbitrary  and  is  in  direct  conflict  with 
the  information  provided  by 
respondents  on  the  record.  Petitioner 
states  that  most  respondents  reported 
that  the  PRC  manufacturers  used  skilled 
and  unskilled  labor  as  production 
workers,  referring  to  the  Public 
Questioimaire  Rmponses  of  February  7, 
1995.  Petitioner  argues  that  a  reasonable 
use  of  the  Department's  source  would  be 
to  select  the  average  "industrial  worker" 
wage  or  the  average  of  the  wage  ranges 
for  unskilled  and  skilled  workers. 

Guizhou  Machinery  et  al.  argue  that, 
although  some  respondents  may  have 
reported  that  they  employ  some  skilled 
workers,  the  record  clearly  demonstrates 
that  the  manufacture  of  TRBs  largely 
involves  unsophisticated  processes  and 
unskilled  labor  and,  thus,  the 
Department's  preliminary  results  are 
reasonable  and  should  not  be  revised. 
Guizhou  Machinery  et  al.  claim  that 
Petitioner's  suggested  calculation 
revisions  are  not  supported  by  record 
evidence  and  would  artificially  inflate 
the  surrogate-value  labor  rate. 
Additionally,  Guizhou  Machinery  et  al. 
argue  that  use  of  Petitioner's  suggestion 
would  value  skilled  labor  to  the  same 
degree  as  unskilled  labor,  not  taking 
into  account  the  low-tech  nature  of  the 
manufacturing  process.  Guizhou 
Machinery  et  al.  state  that  Petitioner  has 
not  provided  any  evidence  which  shows 
that  respondents  have  equal  numbers  of 


skilled  and  unskilled  workers  in  the 
manufacturing  process. 

Department's  Position 

We  agree  with  Petitioner  in  part.  We 
reject  Petitioner's  recommendation, 
however,  that  we  use  an  average 
"industrial  worker"  wage  rate,  because 
it  does  not  take  into  account  unskilled 
labor.  During  the  course  of  this  review, 
we  visited  several  TRB  factories  while 
verifying  various  companies  and 
confirmed  that  the  primary  source  of 
labor  consists  of  unskilled  personnel  in 
the  production  process.  See,  e.g., 
Memorandum  for  the  File  From  Case 
Analyst:  Verification  Report  for  Yantai 
CMC  Bearing.  Ltd.  (September  21, 1995) 
and  Memorandum  for  the  File  From 
Case  Analyst:  Verification  Report  for 
Shanghai  General  Bearing  Co.,  Ltd. 
(September  21, 1995).  The  average 
"industrial  worker"  wage  rate  does  not 
indicate  if,  or  to  what  extent,  unskilled 
labor  is  included.  The  lowest  wage  rate 
in  the  average  "industrial  workM" 
category  is  at  the  level  of  the  highest 
wage  rate  among  the  average  wage  rates 
for  unskilled  labor.  Therefore,  use  of  the 
"industrial  worker"  wage  rate  could 
distort  significantly  the  wage-rate  factor. 

We  agree  with  Petitioner's  alternative 
recommendation,  however,  that  we 
calculate  a  wage  rate  between  "skilled" 
and  "unskilled"  labor  rates. 
Respondents  reported  that  during  the 
production  process  they  employed 
certain  amounts  of  both  skilled  and 
unskilled  direct  labor.  Because  we  have 
average  wage  rates  for  both  skilled  and 
unskilled  labor,  we  can  more  accurately 
value  direct  labor  according  to  each 
respondent's  own  experience. 
Accordingly,  we  have  calculated,  for 
these  final  results,  an  average  wage  rate 
for  skilled  labor  and  an  average  wage 
rate  for  unskilled  labor.  We  applied 
these  rates  to  each  respondent,  weighted 
according  to  the  reported  amounts  of 
skilled  labor  and  unskilled  labor. 

Comment  11 

Petitioner  argues  that  the  Department 
should  make  allowance  for  vacation, 
sick  leave  and  casual  leave  when 
calculating  the  number  of  weeks  per 
month  actually  worked.  Petitioner  states 
that  the  Department  calculated  the 
hourly  wage  rate  on  the  basis  of  4.333 
working  weeks  per  month,  based  on  a 
full  52-week  year,  which  assumes  that 
workers  never  get  sick,  take  vacations  or 
have  other  days  off.  Petitioner  observes 
that  ILS-T  India  shows  that  mandatory 
benefits  include  one  day  of  paid 
vacation  for  every  20  days  worked,  sick 
leave  of  seven  days  a  year  with  full  pay, 
and  seven  to  ten  days  of  casual  leave. 
Petitioner  claims  that  respondents  have 


not  allocated  any  portion  of  vacation  or 
sick  leave  to  the  labor  hours  they 
reported  as  their  factors  of  production. 
Petitioner  states  that  the  goal  is  to 
determine  the  cost  to  an  employer  of 
each  hour  that  an  employee  is  on  the  job 
and  the  denominator  must  include  only 
time  on  the  job.  Petitioner  suggests  that 
the  number  of  weeks  per  month  should 
be  recalculated  to  take  into  account  at 
least  the  minimum  benefits  and  derives 
a  figure  of  3.94  working  weeks  per 
month  using  this  approach.  Petitioner 
further  suggests  that  it  would  be  more 
reasonable  to  use  the  usual  vacation 
time  of  30  days  as  stated  in  the  ILS-T 
India  data  which  the  Department  used, 
thus  deriving  a  figure  of  3.72  working 
weeks  per  month. 

Guiznou  Machinery  et  al.  state  that 
the  Department  should  reject  the 
Petitioner's  argument  to  adjust  the 
calculated  labor  rate  for  vacation,  sick 
leave  and  casual  leave  which  the 
Department  used  in  the  preliminary 
results.  Guizhou  Machinery  et  al.  claim 
that  Petitioner  provides  no  support  for 
the  statement  that  hourly  labor  costs 
should  reflect  only  the  expenses 
accrued  to  an  employer  for  the  time  the 
employee  is  on  the  job.  Guizhou 
Machinery  et  al.  state  that  the  real 
hourly  cost  to  the  employer  reflects 
many  factors,  including  fringe  benefits 
such  as  paid  vacation,  sick  leave,  etc. 
Guizhou  Machinery  et  al.  suggest  that 
the  Department's  calculations  should 
include  the  cost  of  hinge  benefits  such^ 
as  vacation  and  sick  leave  in  the 
numerator  and,  because  the  numerator 
includes  costs  for  fringe  benefits,  the 
denominator  should  likewise  reflect 
these  fiinge  benefits. 

Department's  Position 

We  disagree  with  Petitioner.  In  our 
preliminary  results  we  valued  direct 
labor  using  rates  reported  in  ILG-T  India, 
which  states  that  fringe  benefits 
normally  add  between  40  percent  and 
50  percent  to  base  pay.  See 
Memorandum  to  the  file  from  Case 
Analyst:  Factors  of  Production  Values 
Used  for  the  Seventh  Antidumping  Duty 
Administrative  Review  [Memorandum), 
September  1, 1995,  attachment  5. 
Accordingly,  we  multiplied  base  pay  by 
1.45  in  order  to  incorporate  fringe 
benefits.  Memorandum  at  3-4. 

Whereas  petitioner  suggests  we 
calculate  a  wage  rate  based  only  on  time 
spent  on  the  job,  we  find  that  paid 
holidays,  vacation,  sick  leave,  etc., 
belong  in  the  calculation  because  the 
employer  inoirs  the  same  expenses  as  if 
the  employee  were  on  the  job.  By 
adjusting  the  base  pay  to  include  such 
fringe  benefits  as  vacation,  sick  leave, 
casual  leave,  etc.,  we  calculated  a  direct- 
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labor  rate  which  more  accurately 
represents  the  actual  direct-labor  cost  to 
the  manufactvuer. 

Comment  12      ' 

Petitioner  claims  that  indirect  labor  is 
not  reflected Jn  the  SC&A  and  overhead 
rates  used  in  the  preliminary  results, 
notwithstanding  the  foct  that,  at  49575, 
the  Preliminary  Results  state  that 
"indirect  labor  is  reflected  in  the  selling, 
general  and  administrative  and 
overhead  rates."  Petitioner  claims  that 
no  portion  of  the  amount  shown  as 
"payments  to  and  provisions  for 
employees"  in  SKF's  annual  report  is 
included  in  either  the  oveibead  or  the 
SG&A  calculation.  Petitioner  states  that, 
consistent  with  the  1989-90 
administrative  review,  indirect  labor 
must  be  added  to  the  CV. 

Petitioner  contends  further  that  the 
indirect-labor  amounts  supplied  by 
respondents,  reported  as  a  percentage  of 
direct-labor  costs,  are  generally 
unsupported  by  explanation, 
calculations  or  documentation,  and  that 
the  Department  apparently  made  no 
attempt  to  verify  the  information. 
Petitioner  suggests  that  the  Department 
should  use,  as  BIA,  respondents'  own 
indirect-labor  rates — as  was  done  in  the 
1989-90  review — or,  alternatively,  the 
highest  indirect-labor  rate  on  the  record 
in  this  review. 

Cuizhou  Machinery  et  al.  note  that 
the  Department  used  the  SKF  annual 
'  report  to  calculate  the  SG&A  rate  and 
that,  since  that  calculated  rate  was 
below  the  statutory  minimum,  the 
Department  applied  the  statutory 
minimiun  of  10  percent  in  the 
calculation  of  CV.  Guizhou  Machinery 
et  al.  contend  that  there  is  no  basis  for 
asserting  that  the  Department  must  add 
an  amount  to  the  statutory  minimum  for 
indirect  SG&A  labor  since  this  is  not  the 
Department's  practice. 

With  respect  to  overhead,  Guizhou 
Machinery  et  al.  point  out  that  the  SKF 
report  includes,  under  the  category 
"expenses  for  manufactiue 
administration  and  selling,"  items 
designated  as  "repairs  to  buildings"  and 
"repairs  to  machinery."  Guizhou 
Machinery  et  al.  assert  that  the 
Depastment  can  reasonably  conclude 
that  tne  repair  expenses  indicated  are 
inclusive  of  the  labor  associated  with 
such  activities.  Respondents  argue  that, 
as  such,  the  Dep>artment  should  not  alter 
the  SG&A  and  overhead  portions  of  its 
calculations  for  the  final  results. 

Department's  Position 

We  agree  with  Petitioner  that  we  did 
not  include  indirect  labor  attributable  to 
overhead  and  labor  attributable  to  SG&A 
in  the  CV  calculations  in  the 


preliminary  results.  For  these  final 
results,  we  calculated  overhead  and 
SG&A  expenses  using  the  line  items  in 
the  SKF  report  which  pertained  to  these 
expenses.  The  results  of  these 
calculations  from  the  SKF  report  (see 
also  our  response  to  Comment  13) 
yielded  an  SG&A  rate  that  exceeded  the 
statutory  minimum;  therefore,  we  did 
not  use  the  statutory  minimum.  We  did 
not  include  any  item  from  the  SKF 
report  specifically  representing  indirect- 
labor  costs  in  calculating  the  overhead 
and  SG&A  expenses.  We  also  did  not 
include  the  item  "payments  to  and 
provisions  for  employees"  because  this 
item  does  not  allocate  amounts  between 
direct  and  indirect  labor.  Further, 
contrary  to  the  suggestion  by  Guizhou 
Machinery  et  al.,  there  is  no  evidence  in 
the  SKF  report  indicating  that  the  line 
items  we  used  to  calculate  these 
expenses  were  inclusive  of  indirect 
labor  costs. 

However,  we  disagree  with  Petitioner 
that  the  indirect-labor  amounts  supplied 
by  respondents  are  inadequate.  The 
record  evidence  in  this  case,  based  on 
our  initial  and  supplemental 
questionnaires  as  well  as  information 
we  obtained  at  verification,  does  not 
indicate  any  misreporting  of  the 
indirect-labor  ratios  supplied  by 
respondents.  For  these  final  results,  we 
have  calculated  the  expenses  for 
indirect  labor  attributable  to  overhead 
and  SG&A  labor  using  the  ratios  of  each 
as  reported  in  the  responses. 

Comment  13 

Petitioner  states  that  the  Department 
did  not  include  interest  expenses 
incurred  by  SKF  in  the  CV  calculation. 
Petitioner  contends  that  interest 
expenses  and  other  financing  charges 
are  ordinarily  incurred  in  market 
economies  where  companies  rely  on 
debt  as  well  as  equity  as  a  source  of 
capital.  Petitioner  states  it  should  be 
included  in  the  CV  calculation  as 
instructed  by  the  Department's 
Antidumping  Manual,  Ch.  8  at  55  (7/93 
ed.).  Petitioner  notes  that  Jilin  and 
Henan  identified  "loan  interest"  in  their 
itemized  list  of  expenses  and  that,  in  the 
1989-90  review,  the  Department 
included  interest  expense  in  SG&A  for 
its  CV  calculations. 

Guizhou  Machinery  et  al.  state  that 
Petitioner's  argument  should  be  rejected 
because  the  Department  used  the  10- 
percent  statutory  minimum  SG&A. 
Guizhou  Machinery  et  al.  argue  that 
Petitioner  does  not  cite  to  any  authority 
for  adjusting  the  statutory  10-percent- 
minimum  SG&A.  In  fact,  Guizhou 
Machinery  et  al.  argue,  the  statutory 
minimum  SG&A  includes  an  amount  for 
financing  charges,  and  any  additional 


amoimt  for  this  charge  would  result  in 
double-counting.  Respondents  contend 
that  Petitioner  only  cites  legal  authority 
for  the  proposition  that  SG&A  should 
include  an  amount  for  interest  expenses, 
which  is  already  included  within  the 
statutory  minimiun  for  SGftA,  such  that 
Petitioner's  claim  as  to  this  point  is 
moot.  Moreover,  Guizhou  Machinery  et 
al.  assert  that  Petitioner  does  not  specify 
which  charges  from  SKF's  annual  report 
should  be  included  in  the  calculations. 

Shanghai  responds  that  inventory 
financing  costs  are  subsumed  within  the 
statutory  minimum  for  SG&A  as  interest 
charges  and  to  add  a  separate  charge  to 
CV  would  result  in  imacceptable 
double-coimting  of  these  charges. 

Chin  Jun  states  that,  whereas 
Petitioner  argues  that  finance  charges 
should  be  added,  there  is  no  record 
evidence  regarding  SKF's  interest 
expenses  which  pertain  exclusively  to 
sales.  Chin  Jun  argues  that  Petitioner 
fails  to  point  out  what  surrogate  finance 
costs  should  be  applied  and  provides  no 
evidence  that  SKF  India,  part  of  a  huge 
multinational  organization,  would  have 
financing  charges  representative  of  a 
normal  Indian  producer.  Due  to  the 
foregoing.  Chin  Jun  argues,  the  overhead 
rate  should  be  reduced,  not  increased. 

Department's  Position 

We  agree  with  Petitioner  that, 
consistent  with  our  practice,  financing 
charges  should  be  treated  as  ordinary 
business  expenses.  Therefore,  we  have 
included,  in  the  general  expenses  for 
these  final  results,  interest  expenses  as 
listed  in  SKF's  report. 

As  noted  in  our  response  to  Comment 
12,  we  calculated  the  SG&A  expenses  by 
adding  each  line  item  from  the  SKF 
report  that  pertained  to  such  expenses. 
The  line  items  we  used  in  the 
preliminary  results  did  not  include 
interest  expense.  The  recalculation  of 
SG&A  to  include  interest  and  the  items 
discussed  in  Comment  12  exceeded  the 
statutory  minimum;  therefore,  the 
argiunent  of  Guizhou  Machinery  et  al. 
and  Shanghai  regarding  double- 
counting  is  moot. 

Concerning  the  comment  by  Guizhou 
Machinery  et  al.  that  Petitioner  has  not 
sufficiently  demonstrated  the 
representativeness  of  SKF's  interest 
expense  and  Chin  Jun's  comment  that 
no  document  demonstrates  that  SKF's 
interest  expenses  pertain  exclusively  to 
sales,  we  note  that  this  source 
constitutes  the  best  available 
information  and  that  Guizhou 
Machinery  et  al.  have  provided  no 
alternative  source  for  the  valuation  of 
this  expense.  See  TRBs  A^-V7at  65534. 
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Petitioner  argues  that  direct  and 
indirect  selling  expenses  inoured  in  the 
United  States  must  be  deducted  firom 
exporter's-sales-price  (ESP)  transactions. 
P^tiono-  argues  that  section  772(e)(2) 
of  the  Act  requires  that  expenses 
incurred  "by  or  on  behalf  or'  an 
"exporter"  in  selling  the  subject 
merchandise  in  the  United  States  must 
be  deducted  from  ESP.  Petitioner  states 
that  such  expenses  may  not  instead  be 
added  to  CV  or  included  in  a 
consolidated  SG&A  expense,  which  is 
itself  reported  as  an  item  of  the  FOP 
(citing  Zenith  Electronics  Corp.  v. 
United  States.  10  OT  268.  276,  633  F. 
Supp.  1382, 1389  (1986)).  Instead, 
Petitioner  argues,  expenses  incurred 
with  respect  to  the  selling  activities  of 
affiliated  importers  must  be  separately 
identified  and  deducted  firom  the  ESP. 

Petitioner  adds  that  the  Department 
lacks  the  discretion  to  create  an 
exception  for  selling  expenses  inciured 
by  U.S.  subsidiaries  of  companies  in 
NME  countries  (citing  Zenith 
Electronics  Corp.  v.  United  States,  988 
F.2d  1573  (Fed.  Qr.  1993),  and  Ad  Hoc 
Comm.  V.  United  States,  13  F.3d  398, 
401  (Fed.  Qr.  1994)).  arguing  that  a 
major  reason  for  the  creation  of  the 
"ESP  offset"  at  19  CFR  353.56(b)(2)  was 
the  recognition  that  ESP,  unlike 
purchase  price,  required  the  deduction 
of  all  direct  and  indirect  selling 
expenses  incurred  on  U.S.  sales  (citing 
Smith-Corona  Group,  SCM  Corp.  v. 
United  States,  713  F2d  1568, 1578  (Fed. 
Cir.  1983)).  Petitioner  argues  that 
section  772  has  never  been  amended  to 
distinguish  U.S.  prices  with  respect  to 
NME-produced  imports;  rather,  the 
adjustments  required  to  calculate 
dumping  margins  with  respect  to  NME 
cases  have  been  codified  in  section 
773(c).  Petitioner  claims  that  Congres,«s 
never  intended  that  a  different  formula 
for  ESP  would  be  applied  to  related- 
party  transactions  in  NME  cases. 

Petitioner  recognizes  that  the 
Department  has  declined  to  make  ESP 
adjustments  on  the  grounds  that  "there 
is  a  lack  of  information  on  the  record  to 
make  adjustment  to  both  sides  of  the 
equation  •  •  •  "  (dting  Ceiling  Fans  at 
55276).  However,  Petitioner  claims  that 
there  are  two  major  distinctions  which 
render  the  precedent  set  in  Ceiling  Fans 
inapposite  to  this  review. 

First,  Petitioner  argues  that  the  U.S. 
importers  of  TRBs  function  at  a  difiiarent 
level  of  trade  from  that  derived  in  the 
Department's  CV  calculations,  i.e..  that 
the  U.S.  importOTS  are  resellers  that 
function  as  distributor,  whereas  the  CV 
does  not  include  any  SG&A  expenses 
which  represent  expenses  associated 


with  reselling.  Petitioner  adds  that,  in 
the  preliminary  results,  the  Department 
relied  on  the  statutory  minimum  SG&A 
expenses,  in  which  case  the  minimum 
activities  of  the  manufacturer  are 
represented  in  the  CV  and,  as  suqh. 
there  is  no  basis  to  conclude  that  CV 
requires  any  deduction  similar  to  the 
statutory  deduction  required  from  ESP. 

Petitioner  further  distinguishes  the 
ciurent  review  from  Ceiling  Fans  by 
arguing  that  the  SKF  report  provides 
sufRcient  evidence  to  calculate  the  ESP- 
offset  adjustment  to  FMV,  if  the 
Department  chooses  to  make  such  an 
adjustment. 

With  respect  to  deductions  of  selling 
expenses  firom  FMV,  Petitioner  contends 
that,  by  using  the  SG&A  expenses  of 
SKF  in  the  final  results,  the  Department 
would  exclude  those  expenses 
analogous  to  resale  activities.  Therefore. 
Petitioner  contends,  there  is  no  basis  to 
conclude  that  CV  requires  any 
deduction  similar  to  the  statutory 
deduction  from  ESP.  Petitioner  also 
asserts  that  the  home  market  or  third- 
country  selling  expenses  of  the  foreign 
producer/U.S.  importer  are  not  relevant 
to  the  derivation  of  CV  and  that  these 
expenses  cannot  therefore  be  deducted 
from  the  surrogate  or  statutory 
minimum  SG&A  expenses  used  in  CV. 
Finally,  Petitioner  asserts,  if  the 
Department  does  choose  to  make  an  ESP 
offset,  there  is  no  basis  on  which  to 
assume  that  an  ESP  offiset  would  be 
equal  to  U.S.  selling  expenses;  rather, 
the  Department  should  subtract  only 
that  portion  of  SG&A  attributable  to 
indirect  selling  expenses. 

Shanghai  states  that  the  Department 
can  make  no  adjustments  to  ^P 
because  there  is  no  information  to 
distinguish  between  foreign  direct  and 
indirect  selling  expenses  which  would 
enable  the  Department  to  make 
corresponding  adjustments  to  FMV  and 
that  the  SKF  report  does  not  present  any 
breakdown  of  selling  ex|>enses  such  as 
would  be  necessary  to  make  the 
required  adjustments. 

Shanghai  claims  that  the  Department 
has  recognized  that  section  772(e)  of  the 
statute  does  not  require,  nor  does  it 
anticipate,  the  unfair  adjustment  of  U.S. 
price  (USP)  in  ESP  transactions  without 
a  corresponding  adjustment  to  FMV 
(citing  Ceiling  Fans).  Rather,  Shanghai 
argues,  the  statute  requires  the 
Department  to  make  fair  comparisons 
between  USP  and  FMV  (citing  The  Budd 
Company  v.  United  States,  746  F.  Supp. 
1093, 1098  (OT  1990)).  Shanghai  asserts 
that  such  a  fair  comparison  cannot  be 
made  if  available  information  does  not 
permit  the  corresponding  FMV 
adjustment. 


Guizhou  Machinery  et  al.  state  that  an 
adjustment  to  ESP  without  the 
companion  ESP  offset  to  FMV  would 
lead  to  distorted  results.  Guizhou 
Machinery  et  al.  argue  that,  while 
deductions  for  U.S.  selling  expenses  and 
the  ESP  offset  can  be  made  in  market- 
economy  cases  without  problems,  those 
deductions  cannot  be  made  in  NME 
cases  because  there  is  no  equivalent 
market-based  value  for  indirect  selling 
expenses  on  the  FMV  side  of  the 
equation. 

Guizhou  Machinery  et  al.  dte  Ceiling 
Fans  as  the  Department's  best 
explanation  of  the  calculation  problem 
and  of  why,  traditionally,  the 
Department  has  declined  to  make 
adjustments  for  U.S.  selling  expenses  to 
either  USP  or  FMV  in  an  NME  case. 
Gmzhou  Machinery  et  al.  state  that, 
while  Petitioner  acknowledges  the 
Department's  decision  in  Ceiling  Fans, 
Petitioner  fails  to  recognize  that  there  is 
a  direct  precedent  for  the  Department's 
treatment  of  selling  expenses  in  this 
case  (citing  TRBs  at  67591). 

Guizhou  Machinery  et  al.  take  issue 
with  Petitioner's  argument  that  this  case 
differs  from  Ceiling  Fans  because  in  this 
case  the  U.S.  importers  are  "resellers" 
and  operate  at  a  different  level  of  trade 
from  that  the  Department  derived  for 
CV.  Guizhou  Machinery  et  al.  state  that 
the  U.S.  importers  in  Ceiling  Fans,  as  in 
virtually  every  ESP  case,  were  resellers 
and  that  this  review  cannot  be 
distinguished  from  Ceiling  Fans  on  that 
basis.  In  all  such  cases,  Guizhou 
Machinery  et  al.  argue,  the  Department 
has  determined  that  respondents  are 
entitled  to  an  ESP  offset;  if  none  can  be 
made,  the  E)epartment  does  not  deduct 
selling  expenses  from  USP.  Guizhou 
Machinery  et  al.  note  further  that,  for 
the  preliminary  results,  the  Department 
used  the  statutory  minimiun  as  a 
surrogate  value.  Guizhou  Machinery  et 
al.  argue  that  the  statutory  minimum 
includes  all  selling  expenses,  including 
indirect  selling  expenses  normally 
deducted  from  FMV  with  an  ESP  offset, 
but  which  cannot  be  separately 
identified.  Guizhou  Machinery  et  al. 
claim  that  Petitioner's  argument  does 
not  deal  with  this  element  of  the 
calculation. 

With  respect  to  Petitioner's  argument 
that,  if  necessary,  there  is  record 
evidence  that  will  allow  for  an  ESP 
of&et  to  FMV,  Guizhou  Machinery  et  al. 
contend  that  Petitioner's  suggestion  that 
the  Department  use  SKF  India's  indirect 
selling  expense  as  a  surrogate  ESP  offset 
demonstrates  the  very  reason  why  the 
Department  avoids  ESP  offsets  in  NME 
cases.  Guizhou  Machinery  et  al.  assert 
that  the  information  in  the  SKF  report 
does  not  provide  a  reasonable  method 
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for  determining  a  surrogate  ESP-offset 
amount.  Guizhou  Machinery  et  al. 
refute  Petitioner's  argument  as  being 
incompatible  with  the  Department's  use 
of  the  10-percent  statutory  minimum 
SG&A,  which  includes  direct  and 
indirect  selling  expenses.  To  adjust  the 
10-percent  minimum  SG&A  expense  by 
using  an  unsubstantiated  surrogate 
value  for  an  indirect  ESP-o^set  amount 
would,  Guizhou  Machinery  et  al.  claim, 
result  in  an  apples-to-oranges 
comparison. 

Department's  Position 

We  agree  with  Petitioner.  We  have  re- 
evaluated our  practice  concerning  the 
deduction  of  expenses  incurred  by  U.S. 
affiliates  of  respondent  companies  in 
NME  cases  and  have  concluded  that 
such  deductions  are  explicitly  required 
by  the  statute,  which  states  that  ESP 
shall  be  reduced  by  the  amoimt  of 
"expenses  generally  incurred  by  or  for 
the  account  of  the  exporter  in  the 
United  States  in  selling  identical  or 
substantially  identical  merchandise." 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  from  the  PRC, 
61  PR  19026. 19031  (April  30, 1996) 
[Bicycles],  ^  and  TRBs  IV-VI  at  65535. 
The  statute  provides  no  exceptions  for 
cases  involving  NME  countries. 
Therefore,  we  have  subtracted  direct 
and  indirect  selling  expenses  inciured 
by  such  U.S.  affiliates  in  deriving  the 
USP. 

We  have  made  an  ESP  offset  to  FMV 
which,  in  conformity  with  section 
353.56  of  our  regulations,  is  in  an 
amount  not  to  exceed  indirect  selling 
expenses  incurred  in  the  United  States. 
We  based  this  offset  on  the  "other 
expenses"  item  from  the  SKF  report  and 
subtracted  fi-om  this  item  the  amount  for 
debentiues  as  indicated  in  a  footnote  to 
"other  expenses"  in  the  SKF  report.  The 
SKF  report  notes  that  the  general 
category  of  expenses  containing  the 
"other  expenses"  item  includes  "selling 
expenses."  However,  none  of  the  named 
items  [e.g..  "power  and  fuel")  pertain  to 
selling  expenses.  We  have  concluded 
that,  as  suggested  by  Petitioner,  the 
"other  expenses"  item,  minus 
debentures,  represents  these  "selling 
expenses." 

Comment  15 

Petitioner  claims  that  the  Department 
incorrectly  calculated  freight  rates  by 
multiplying  the  surrogate  freight  rate  by 


>  Although  th«  (tatutory  citation  in  this  caae  is 
to  the  law  as  it  existed  on  December  31, 1994, 
whereas  the  relevant  citation  in  Bicyclet'»  to  the 
law  as  it  exists  subsequent  to  that  date,  both 
versions  of  the  provision  explicitly  require  the 
deduction  of  expenses  generally  incurred  by  or  for 
the  account  of  the  exporter  in  the  United  States. 


the  net  weight  of  each  bearing  rather 
than  by  the  gross  weight  of  the  bearing 
as  packaged  for  shipment.  Petitioner 
states  that  a  reasonable  allowance  for 
the  weight  of  packaging  materials 
should  be  made  in  calculating  both 
ocean  freight  and  inland  fiei^t 
expenses,  arguing  that  packaging  does 
not  travel  free  of  charge.  Petitioner 
suggests  that  the  IDepartment  could  use, 
as  a  PI  source  on  the  record  for  this 
review,  a  packing  list  of  CMC  Guizhou. 
submitted  by  DSL  Distribution  Services, 
Ltd.,  on  September  27, 1995.  Petitioner 
states  that  the  packing  list  shows  both 
gross  and  net  weights  of  pallets  of 
several  common  TRB  models  and  that 
the  average  weight  difference  is  about 
eight  percent.  TT^erefore,  Petitioner 
asserts,  the  Department  should  multiply 
the  net  weights  by  1.08  to  reflect  the 
weight  of  packaging. 

Giiizhou  Machinery  et  al.  state  that 
the  Department's  freight  calculations 
based  on  net  weight  are  entirely 
consistent  with  the  methodology  it  used 
in  the  prior  administrative  reviews  of 
this  case  and  Petitioner  has  not  proved 
any  legal  citation  or  support  for  its 
claim  that  the  Department  should  use 
gross  weight.  Guizhou  Machinery  et  al. 
argue  further  that  there  is  no  evidence 
in  the  sources  the  Department  used  to 
value  ocean  freight  and  inland  freight 
which  would  indicate  that  the  rates  are 
based  on  gross  weights. 

Guizhou  Machinery  et  al.  also  state 
that  the  Department  did  not  instruct  the 
respondents  to  report  freight  expenses 
on  a  gross-weight  basis.  Guizhou 
Machinery  et  al.  argue  that  the 
Department  should  not  use,  as 
Petitioner  suggests,  a  public  packing  list 
of  CMC  Guizhou  submitted  on 
September  27, 1995,  because,  first,  they 
are  not  aware  of  such  a  document  being 
submitted  on  September  27, 1995,  and 
second,  even  if  it  was  submitted,  it 
cannot  be  considered  because  it  would 
have  been  untimely  as  this  date  is  after 
the  publication  of  the  preliminary 
results. 

Department's  Position 

We  agree  with  Petitioner  that  a  cost  is 
incurred  with  respect  to  shipment  of 
packing  materials.  Upon  reviewing  the 
packing  list  of  CMC  Guizhou.  we  have 
determined  that  the  packing  document 
DSL  Distribution  Services  submitted  in 
the  1994-95  review  is  an  inde{>endent 
and  reliable  source  for  such 
information.  We  have  therefore  added 
this  public  doounent  to  the  record  of 
this  review.  Accordingly,  for  the  final 
results,  we  have  calculated  ocean-freight 
expenses  by  multiplying  the  net  weight 
by  1.08  to  reflect  the  gross  weight. 


Comment  16 

Petitioner  states  that  the  Department 
calculated  ocean-freight  rates  based  on 
freight  rates  per  ton  provided  by  the 
Federal  Maritime  Commission  for 
shipments  from  Shanghai  to  Cincinnati 
via  the  U.S.  West  Coast  and  that,  to 
calculate  the  distance,  the  Department, 
added  the  distance  between  Shanghai 
and  San  Francisco  in  nautical  miles 
with  the  overland  distance  between  San 
Francisco  and  Cincinnati.  Petitioner 
argues  that  one  of  the  two  distances 
should  be  converted  into  the  other  in 
order  to  obtain  a  consistent  basis  for  the 
distance  calculation.  Petitioner  also 
notes  that,  in  the  sample  calculations  in 
the  Factors  of  Production  Memorandum, 
the  Department  states  that  it  obtained  a 
freight  rate  per  kilogram  per  kilometer, 
but  the  sample  calculation  does  not 
demonstrate  the  conversion  from  miles 
to  kilometers.  Petitioner  states  that  the 
Department  made  the  same  errors  in  the 
calculation  of  the  insurance  rate  based 
on  distance  and  should  correct  these 
errors. 

Guizhou  Machinery  et  al.  respond 
that,  while  Petitioner's  argument 
appears  to  be  correct,  the  Department 
should  correct  another  clerical  error 
regarding  the  convereion  of  miles  to 
kilometers  in  its  ocean-freight 
calculation.  Guizhou  Machinery  et  al. 
claim  that,  although  the  Department's 
Factors  of  Production  Memorandum 
states  that  it  obtained  a  "per  kilogram 
per  kilometer"  ocean-freight  rate,  the 
calculation  reveals  that  the  Department 
obtained  a  "kilogram  per  mile"  rate  but 
neglected  to  convert  the  distance  stated 
in  kilometers  into  miles. 

Department's  Position: 

We  agree  that  we  made  the  clerical 
errors  noted  by  Petitioner  and  by 
Guizhou  Machinery  et  al.  However,  the 
issue  is  moot  because  we  have  changed 
the  methodology  for  calculating  ocean 
freight  for  the  final  results.  We  have 
calculated  ocean-freight  rates  based  on 
quotes  fit>m  Maersk  Inc.,  a  U.S.  shipping 
company.  We  prefer  information  from 
Maersk  because  it  was  able  to  provide 
port-specific  information  regarding 
shipping  rates  frt)m  the  PRC  to  the 
United  States.  For  these  final  results,  we 
calculated  average  shipping  rates  for 
shipments  to  the  east  coast  of  the  United 
States  and  west  coast  of  the  United 
States.  We  note  that  the  differences 
among  the  east-coast  ports  and  west- 
coast  ports  are  minimal.  Maersk 
provided  the  basic  rates  for  both  20-foot 
and  40- foot  containers,  destination 
siucharges,  FAF  fiiel  surcharge,  and 
region-specific  surcharges.  Maersk 
reported  that  the  maximum  payloads 
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allowed  for  the  20-foot  and  the  40-foot 
containers  were  48,000  pounds  and 
60,000  pounds,  respectively.  We 
converted  the  pounds  to  kilograms  and 
divided  the  total  cost  of  shipping  the 
fully  loaded  container  by  the  maximum 
payload  weight  in  kilograms  to  derive  a 
per-kilogram  freight  rate.  We  muhiplied 
that  rate  by  the  net  bearing  weight  in 
order  to  value  ocean  freight  expenses. 

Comment  1 7 

Petitioner  states  that  the  Department 
erroneously  used  the  Indian  wholesale- 
price  index  (WPI)  to  adjust  for  inflation 
of  ocean-freight  cost.  As  the  ocean- 
freight  costs  were  based  on  U.S.  rates  in 
U.S.  dollars,  Petitioner  contends  that 
any  adjustment  for  inflation  should  be 
based  on  dollar  inflation.  Petitioner 
suggests  that  the  Department  adjust 
ocean-freight  costs  using  the  U.S. 
producer-price  index  for  finished  goods, 
the  U.S.  equivalent  of  a  WPI,  from  the 
same  source  used  to  derive  the  Indian 
WPI. 

Department's  Position 

We  agree  with  Petitioner  that  we 
should  adjust  ocean-freight  costs  using 
the  U.S.  producer-price  index  because 
ocean- freight  costs  are  based  on  U.S. 
rates  in  U.S.  dollars.  For  the  final 
results,  we  deflated  the  July  1996  ocean- 
freight-rate-quctes  from  Maersk  Inc. 
using  the  U.S.  producer-price  index  to 
reflect  the  POR  costs. 

Comment  18 

Petitioner  contends  that  the 
Department  has  understated  the  marine- 
insurance  expense  by  applying  an 
insurance  rate  per  ton  applicable  to 
sulfur  dyes  from  India.  Petitioner  argues 
that,  absent  any  evidence  that  one  ton 
of  sulfur  dyes  would  have  a  value  even 
close  to  the  value  of  one  ton  of  bearings, 
there  is  no  rational  basis  for  the 
Department's  approach,  i.e.,  applying 
insvirance  on  the  basis  of  wei^t  rather 
than  of  value.  Petitioner  asserts  that,  if 
a  container  of  bearings  were  lost  at  sea, 
there  is  no  basis  to  suppose  that 
payment  for  the  loss  of  one  ton  of  sulfur 
dyes  would  ha^  any  relationship  to  the 
value  of  the  bearings. 

Petitioner  recommends  that  the 
Department  calculate  a  marine- 
insurance  factor  based  on  the  ratio  of 
the  insurance  charge  per  ton  of  sulfur 
dye  divided  by  the  value  of  sulfur  dye 
per  ton  (based  on  U.S.  Customs  value) 
and  apply  this  factor  to  the  price  of 
TRBs  sold  in  the  United  States. 

Petitioner  contends  further  that  to 
correct  the  ocean-freight  distance  upon 
which  it  based  the  marine-insurance 
rate,  the  Department  should  recalculate 
marine  insurance.  However,  Petitioner 


notes  that  the  source  the  Department 
used  deleted  the  destination  in  the 
public  version  and,  therefore,  the  only 
information  on  the  record  is  that  the 
insurance  covered  shipments  fit>m 
somewhere  in  China  to  somewhere  in 
the  United  States,  which  provides  no 
basis  for  differentiating  among 
shijpments  on  the  basis  of  distance. 

Guizhou  Machinery  et  al.  respond 
that  it  is  not  reasonable  to  assiune  that 
the  dinierence  in  Indian  marine- 
insurance  rates  applicable  to  sulfur  dyes 
and  TRBs  can  be  measured  acciuBtely 
simply  by  comparing  the  di^erence  in 
product  values.  Guizhou  Machinery  et 
al.  assert  further  that  Petitioner's 
argument  is  based  on  customs  values 
obtained  from  the  Sulfur  Dyes  petition, 
information  which  has  not  been 
previously  submitted  on  the  record  for 
the  current  review  (citing  19  CFR 
353.31).  Guizhou  Machinery  et  al.  state 
that  the  Department's  approach  of  using 
the  marine-insurance  rates  from  the 
sulfur-dyes  investigation  is  consistent 
with  its  calculations  in  other  NME 
cases,  citing  Coumarin,  Sebacic  Acid 
and  Saccharin.  Finally,  Guizhou 
Machinery  et  al.  argue  that  the 
Department  did  not  imderstate  but, 
rather,  overstated  the  marine-insiu'ance 
expenses  due  to  ministerial  errors  in  the 
Department's  calculation.  Guizhou 
Machinery  et  al.  claim  that  the  errors 
made  by  the  De]>artment  include  the 
failure  to  convert  nautical  miles  into 
statute  miles  and  then  to  kilometers  in 
calculating  per-unit  marine-insurance 
rate  and  the  failure  to  convert  the  per- 
unit  amounts  fitim  rupees  into  U.S. 
dollars  before  deducting  the  marine- 
insurance  expense  from  USP. 
Respondents  urge  the  Department  to 
reject  Petitioner's  request  to  make  an 
upward  adjustment  to  the  marine- 
insurance  calculations  and  to  correct  the 
conversion  errors. 


Department's  Position 

We  disagree  with  Petitioner  with 
respect  to  our  use  of  the  sulfur  dyes 
data.  We  have  relied  on  the  public 
information  on  marine  insurance  for 
sulfur  dyes  that  we  used  for  the 
preliminary  results,  and  we  have  used 
the  same  rate  repeatedly  for  other  PRC 
analyses.  See  Final  Results  of 
Administrative  Review:  Certain  Helical 
Spring  Lock  Washers  from  the  PRC.  61 
FR  41994  (August  13,  1996)  (Lock 
Washers],  and  TRBs  A^-V7at  65537. 

We  agree  with  Petitioner  that  there  is 
no  basis  for  difiierentiating  among 
shipments  based  on  distance.  The 
source  we  used  for  valuing  marine 
insurance  provides  only  a  cost  per  ton. 
For  the  final  results,  we  have  applied 
marine  insurance  based  on  net  weight, 


without  making  any  allowance  for 
distance  shipped.  'Therefore,  we  are  not 
correcting  the  clerical  error  alleged  by 
Guizhou  Machinery  et  al.  with  respect 
to  the  failure  to  convert  nautical  miles 
into  statute  miles  and  then  into 
kilometers.  We  do  agree,  however,  that 
we  failed  to  convert  marine  insurance 
from  rupees  into  dollars  before 
deducting  the  expense  from  USP.  For 
the  final  results,  we  converted  the 
marine  insiuance  into  dollars  using  the 
exchange  rate  in  effiect  on  the  date  of 
sale. 

Comment  19 

Petitioner  states  that  Shanghai's 
bearing  weights  and  scrap  weights  were 
unverifiable  and  that  the  Department 
should  therefore  resort  to  partial  BIA  by 
adjusting  the  reported  amounts  to  reflect 
the  highest  actual  materials  or  lowest 
actual  scrap  costs. 

Shanghai  argues  that  the  Department 
weighed  actual  bearings  and  scrap 
samples  at  verification  and  determined 
that  any  discrepancies  found  at 
verification  were  insignificant.  Shanghai 
states  that  the  Department  has 
previously  found  no  cause  to  resort  to 
BIA  on  the  basis  of  insignificant 
discrepancies  (citing  Silicon  Carbide  at 
19749). 


Department's  Position 

We  disagree  v»rith  Petitioner.  Although 
at  verification  we  did  find  discrepancies 
in  the  reported  weights,  we  determined 
these  discrepancies  to  be  insignificant. 
Therefore,  they  did  not  undermine  the 
vahdity  of  Shanghai's  responses.  In 
addition,  we  found  some  discrepancies 
to  be  above  reported  weights  and  others 
to  be  below;  we  found  no  pattern  of 
imder-reporting. 

Comment  20 

Petitioner  argues  that  the  Department 
reported  that  it  was  imable  to  verify  the 
number  of  Shanghai's  employees 
assigned  to  the  production  of  TRBs, 
citing  the  verification  report  for  this 
company.  Petitioner  claims  that,  as  a 
result,  the  Department  could  not  verify 
reported  indirect  labor  nor  was  it  able 
to  determine  the  extent  to  which  labor 
costs  were  understated  by  the  omission 
of  trained-employee  hours  from  the 
direct-labor  costs  reported.  Petitioner 
further  argues  that,  given  that  overhead 
costs,  SG&A  and  profit  are  all  derived 
on  the  basis  of  materials  and  labor  costs, 
the  inability  to  verify  labor  hours  is  fatal 
to  Shanghai's  entire  questionnaire 
response. 

Petitioner  argues  that,  if  the 
Department  uses  the  partial  information 
submitted  by  Shanghai,  labor  hours 
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should  be  adjusted  to  account  for 
trained  employees. 

Shanghai  claims  that  Petitioner  has 
misinterpreted  the  verification  report. 
Rather  than  stating  that  the  numfa«r  of 
employees  assigned  to  TRB  production 
was  imverifiable,  Shanghai  contends 
that  the  report  noted  that  it  was  not 
verifiable  from  personnel  department 
worksheets,  which  do  not  contain  such 
information.  Shanghai  says  that  it  did 
report  the  nimiber  of  employees 
assigned  to  TRB  p.'oduction  and  that 
such  information  was  verifiable  through 
a  variety  of  means.  Shanghai  further 
claims  that  its  reported  labor  hours 
accounted  for  trained  workers.  Shanghai 
counters  Petitioner's  argument  for  use  of 
BIA,  stating  that  it  did  not  refuse  to 
provide  information  and  it  was  able  to 
produce,  in  a  timely  manner,  any 
information  requested  by  the 
Department. 

Department's  Position 

We  agree  with  Shanghai's  contention 
that  Petitioner  misinterpreted  our 
veriBcation  report.  In  the  report,  we 
noted  that  there  was  nothing  to  which 
we  could  trace  the  niunbers  from  a 
worksheet  prepared  for  this 
administrative  review  in  order  to  verify 
the  number  of  employees  assigned  to 
the  production  of  subject  merchandise. 
However,  based  on  company  records  we 
examined  at  verification,  we  determined 
that  Shanghai  reported  the  number  of 
employees  assigned  to  the  production  of 
TRBs  accurately. 

We  were  able  to  verify  the  direct-labor 
hours  from  Shanghai's  internal  record- 
keeping from  work  tickets.  We  foimd  at 
verification  that  by  reporting  direct 
labor  from  the  work  tickets  Shanghai 
did  not  account  for  trained  workers.  To 
calculate  direct  labor  for  the  preliminary 
results,  we  adjusted  Shanghai's  reported 
labor  hours  in  order  to  accoimt  for 
trained  workers  by  adding  the  direct- 
labor  hours  for  trained  workers  to  the 
direct-labor  hours  for  skilled  workers. 
We  have  applied  this  same  methodology 
for  these  final  results.  Because  we  were 
able  to  verify  Shanghai's  direct  labor 
and  there  was  no  evidence  indicating 
that  indirect  labor  was  misreported,  we 
have  used  the  indirect  labor  as  reported. 

Comment  21 

Petitioner  asserts  that  the  Department 
should  apply  BIA  ocean-freight  and 
marine-insurance  rates  to  all  of  Henan's 
U.S.  sales  through  Central  Equimpex 
because  the  record  includes  an  invoice 
which  shows  that  Henan  made  a  sale  on 
a  OF  basis,  although  it  stated  in  the 
submission  that  the  terms  of  sale  were 
not  OF. 


Henan  claims  that  Petitioner's 
assertion  is  based  on  a 
misunderstanding  of  the  transaction 
which  was  the  subject  of  the  invoice. 
Further,  Henan  states  that  the  invoice 
does  not  relate  to  Henan's  ESP  sales 
through  Central  Equimpex  but  relates  to 
one  of  Henan's  direct  purchase-price 
sales.  Thus,  Henan  asserts,  the 
[)epartment  can  trace  the  sales  quantity 
and  price  directly  to  Henan's  purchase- 
price  sales  listing. 

Department's  Position 

We  agree  with  respondent  in  part.  The 
fact  that  the  sale  was  a  purchase-price 
transaction  is  not  relevant  to  the 
deduction  of  ocean-freight  expenses 
from  USP  but,  rather,  whether  ocean- 
freight  expenses  are  included  in  the 
price.  The  record  evidence  is  Ujat  ocean- 
freight  expenses  were  included  in  the 
sale  price.  Moreover,  because  the  sale  in 
question  is  a  purchase-price  transaction 
and,  therefore,  is  not  related  to  sales 
made  through  Central  Equimpex.  there 
is  no  justification  for  applying  BIA  to  all 
sales  made  through  Central  Equimpex. 
Furthermore,  there  is  no  evidence  to 
support  Petitioner's  assertion  that 
Henan's  ESP  sales  listing  does  not 
reflect  its  transactions  accurately.  We 
have  examined  documentation  related 
to  the  sale  in  question  and  have 
determined  that  ocean  freight  and 
marine  insurance  were  provided  by 
PRC-based  companies.  Accordingly,  we 
have  applied  the  surrogate  ocean-freight 
and  insurance  rates  for  this  transaction. 

Comment  22 

Shanghai  argues  that  the  Department 
must  recalculate  the  estimated  ocean- 
freight  charges  on  its  ESP  transactions. 
Shanghai  contends  that  the 
Department's  estimated  ocean-freight 
charges  improperly  included  charges  for 
U.S.  inland  freight  and  brokerage  & 
handling  which  the  Department 
deducted  elsewhere  from  ESP. 
Specifically,  Shanghai  claims  that 
charges  for  "destination  delivery 
charge"  included  in  the  ocean  freight 
rates  the  Department  used  were 
presumably  for  the  costs  of  off-loading 
and  transporting  the  merchandise  from 
the  port  of  entry  to  the  warehouse  in  the 
United  States.  Shanghai  states  that  it 
reported  such  costs  as  U.S.  inland 
freight  and/or  brokerage  &  handling 
charges  and  the  Department  deducted 
them  from  ESP  accordingly. 

Petitioner  responds  that  Shanghai 
misunderstood  the  Department's  ocean- 
freight  methodology.  Petitioner 
contends  that,  notMrithstanding  other 
problems,  the  Department  did  not 
include  expenses  twice  in  its 
calculation^f  ocean  freight.  Petitioner 


argues  that  an  examination  of  the 
component  parts  of  the  ocean-freight 
charge  shows  that  the  destination- 
delivery  charge  clearly  covered  the 
overland  portion  of  the  shipment,  i.e., 
from  Long  Beach  to  Qncinnati,  because 
all  other  portions  of  the  charge  are 
related  to  the  ocean  part  of  the  voyage. 

Department's  Position 

Because  we  have  changed  our 
methodology  to  calculate  ocean  freight 
(see  our  response  to  Comment  16),  this 
issue  is  moot. 

Comment  23 

Shanghai  argues  that  the  Department 
erroneously  added  a  surrogate-based 
inland-freight  chai^ge  to  its  purchases  of 
steel  imported  from  market-economy 
countries,  improperly  inflating  the 
imported-steel  values  by  double- 
counthig  freight  costs.  Thus,  Shanghai 
argues,  the  Department  should  delete 
the  surrogate-based  freight  charge  from 
the  costs  of  the  imported  steel. 

Department's  Position 

We  agree  with  Shanghai  that  we 
double-counted  freight  costs  when  we 
added  surrogate-based  freight  charges  to 
respondent's  imported-steel  values. 
Because  Shanghai  incurred  no  inland- 
freight  charges,  these  should  not  have 
been  added.  Furthermore,  because  we 
determined  that  it  is  more  accurate  to 
value  all  of  Shanghai's  hot-rolled-steel 
bar  using  the  imported  steel  value  [see 
our  response  to  Comment  7),  we  have, 
for  these  final  results,  not  included  the 
surrogate-based  freight  cost  in  valuing 
Shanghai's  hot-rolled-steel-bar  material 
inputs. 

Comment  24 

Shanghai  states  that  the  Department 
should  not  base  the  overhead  rate  on 
information  contained  in  the  SKF  report 
because  it  is  excessive  and 
unrepresentative  of  Chinese  producers. 
Shanghai  and  Chin  Jun  ai<gue  that,  if  the 
Department  does  use  the  SKF  report  to 
value  overhead  for  the  final  results,  it 
must  recalculate  the  rate  in  order  to 
correct  several  errors.  In  addition, 
Shanghai  claims  that  the  overhead  rate 
the  Diepartment  used  in  the  preliminary 
results  is  based  on  Petitioner's  analysis 
of  the  SKF  report,  an  analysis  which 
Shanghai  claims  contains  several  errors. 

Shanghai  and  Chin  Jun  argue  the  rate 
the  Department  used  in  the  preUminary 
results  improperly  allocates  the  fiill 
amount  of  the  depreciation  expense  to 
overhead  and,  as  a  result,  the 
Department  did  not  consider  that 
certain  depreciation  expenses  should  be 
allocated  instead  to  SG&A.  Shanghai 
notes  that,  for  the  final  results  of  the 
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1989-90  administrative  review,  the 
Department  allocated  a  portion  of 
depreciation  to  SG&A.  Shanghai  and 
Chin  Jim  argue  that  depredation  on 
office  buildings,  furniture,  fixtures  and 
office  equipment,  and  vehicles  should 
be  allocated  to  SG&A.  Shanghai 
calculates  that,  according  to  the  SKF 
report,  7.3  percent  of  total  depreciation 
pertains  to  SG&A  assets.  Shanghai 
argues  that  total  current  depreciation 
should  be  decreased  by  7.3  percent  for 
SG&A,  thereby  reducing  the  amoimt  of 
depreciation  allocable  to  overhead. 

Second,  Shanghai  notes  that  the  SKF 
report  does  not  identify  to  which  items 
rent  and  lease  expenses  were  applied. 
Shanghai  points  out  that  the  line  item 
for  lease  rental  payments  was  not 
included  under  the  same  category  as 
"expenses  for  manufacture, 
administration  and  selling."  Shanghai 
notes  references  to  residential  rental 
properties  in  the  SKF  report,  adding  that 
office  space  and  housing  for  executives 
should  be  charged  to  SQkA  and  that 
these  lease  and  rental  payments, 
therefore,  should  be  allocated  to  SG&A 
and  not  to  overhead.  Chin  Jun  adds  that 
a  portion  of  insiirance  should  be  applied 
to  SG&A,  as  there  is  no  evidence  that 
these  expenses  are  manufacturing 
expenses. 

Third.  Shanghai  and  Chin  Jim  argue 
that,  consistent  with  the  final  results  of 
the  1989-90  review,  the  Department 
should  apply  the  "rates  and  taxes"  line 
item  to  SG&A.  Shanghai  states  that  it  is 
not  reasonable  to  allocate  the  total 
amount  for  "rates  and  taxes"  to 
overhead,  as  they  are  not  characterized 
as  such  in  the  SKF  report. 

Chin  Jun  argues  further  that  the 
overhead  rate  based  on  the  SKF  report 
is  inappropriate  because  it  is  typical  of 
neither  China  nor  India.  Chin  Jun 
maintains  that  the  Department  has 
previously  held  that  companies  in  less- 
developed  countries,  which  normally 
use  less-sophisticated  technology,  have 
lower  overhead  rates  than  companies 
located  in  developed  countries  (dting 
the  investigation  for  this  case,  52  FR 
19748, 19749  (May  27, 1987)).  Chin  Jun 
and  Shanghai  both  suggest  that  the 
Department  use  record  evidence 
contained  in  a  November  18, 1994, 
submission  by  Chin  Jun.  which  contains 
data  compiled  by  the  Reserve  Bank  of 
India  (RBI)  as  a  representative  surrogate- 
overhead  figiue. 

Finally.  Snanghai  argues  that,  if  the 
Department  continues  to  use  the  SKF 
report  to  value  overhead,  the 
Department  should  adjust  those  rates  so 
that  they  are  more  representative  of 
overhead  expenses  of  Chinese 
producers.  Shanghai  proposes  that  the 
Department  adjust  the  overhead  rate  to 


include  only  those  items  included  in 
Shan^ai's  overhead  cost. 

Petitioner  counters  that  depreciation 
is  one  of  the  items  the  statute  intended 
to  be  included  among  factors  of 
production,  before  non-factor-of- 
production  items,  such  as  SG&A  and 
profit,  were  added  (citing  sections 
773(e)(1)  and  (c)(3)  of  the  Act).  The  only 
alternative.  Petitioner  claims,  would  be 
to  add  depredation  as  a  separate 
percentage,  which  would  not  alter  the 
calculation.  Furthermore,  Petitioner 
argues,  even  if  the  Department  decided 
to  allocate  a  portion  of  depreciation  and 
other  expenses  to  SG&A,  any  such 
allocation  would  be  arbitrary. 

Petitioner  dismisses  Shanghai's  and 
Chin  Jun's  proposed  alternative 
source — the  RBI  data — as  covering  an 
incredibly  broad  range  of  industries,  of 
which  the  bearings  industry  would 
represent  only  a  small  part.  Petitioner 
asserts  that  the  SKF  report  provides 
information  for  a  bearing  producer  in 
India  and  to  reject  it  in  fovor  of  the  RBI 
data  would  be  unreasonable.  Likewise, 
Petitioner  rebuts  Chin  Jun's  argument 
that  SKF  represents  a  modem  company 
such  as  is  found  in  developed  countries, 
pointing  out  that  the  Department  did 
not  use  data  relevant  to  SKF  Sweden 
nor  consoUdated  data  from  the  SKF 
Group  but  data  from  SKF  India,  which 
reflects  the  operating  conditions  of  a 
bearincs  producer  in  India. 

Finally,  Petitioner  rejects  Shanghai's 
suggestion  that  the  SKF  report  be 
adjusted  to  include  only  those  items 
included  in  Shanghai's  overhead.  Given 
the  non-market  nature  of  PRC-based 
companies.  Petitioner  asserts  that  those 
companies  may  not  incur,  itemize  or 
segregate  all  of  the  expenses  recognized 
in  a  market-economy  producer's 
financial  statement.  Nevertheless, 
Petitioner  insists,  expenses  of  the  type 
generally  incurred  in  the  production  or 
sale  of  the  merchandise,  even  if  not 
itemized  by  the  NME  company,  would 
have  to  be  added  into  the  CV  calculation 
somewhere. 

Department's  Response 

We  disagree  with  Shanghai  and  Chin 
Jun  that  we  should  use  the  RBI 
information  instead  of  the  SKF  report 
for  the  calculation  of  the  SG&A  and  the 
overhead  rates.  The  information  in  this 
case  pubUshed  by  RBI  represents  more 
than  600  companies  in  India  from 
various  industries.  Because  the  extent  to 
which  companies  incur  overhead  and 
SG&A  ex{>enses  can  differ  so  greatly 
between  industries,  we  have  based  our 
overhead  and  SG&A  surrogate  values  on 
the  industry-specific  experience  closest 
to  that  of  the  merchandise  under  review, 
when  appropriate  industry-s'J)edfic  data 


are  available.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Polyvinyl 
Alcohol  From  the  People's  Republic  of 
China  [Polyvinyl  Alcohol),  61  FR  14057, 
14059  (March  29, 1996).  We  have 
overhead  and  SG&A  information  fixim 
SKF  India,  a  producer  of  subject 
merchandise.  Accordingly,  for^e  final 
results,  we  have  continued  to  calculate 
overhead  and  SG&A  based  on  the 
information  in  the  SKF  report. 

We  agree  with  Chin  Jun  and 
Shanghai,  however,  that  certain 
adjustments  to  the  calculation  of 
overhead  and  SG&A  are  appropriate.  For 
instance,  we  agree  that  it  is  improper  to 
include  all  of  SKF's  depreciation  in 
overhead  because  depreciation 
assodated  with  office  buildings  and 
office  equipment  should  be  apportioned 
to  SG&A  expenses.  Therefore,  for  the 
final  results  we  have  allocated 
depredation  costs  to  overhead  and 
SG&A  according  to  the  function  and 
value  of  the  assets  by  including  in 
overhead  only  the  depredation 
expenses  allocated  to  manufacturing. 
We  obtained  the  information  pertaining 
to  the  function  and  value  of  SKF's  assets 
from  the  SKF  report. 

We  also  agree  with  Chin  Jun  and 
Shanghai  that  we  should  allocate  "rates 
and  taxes"  to  SG&A  and  not  to 
overhead.  This  allocation  methodology 
is  consistent  with  our  practice  in  the 
1989-90  administrative  review  of  this 
proceeding  and  with  other  recent  PRC 
cases  [see.  e.g..  TRBsIV-VIat  65540). 

With  respect  to  lease  rental  expenses, 
we  agree  with  Shanghai  that  the  SKF 
report  does  not  identify  the  nature  of 
those  expenses.  However,  we  do  not 
agree  with  Shanghai's  contention  that 
all  of  the  lease  rental  expenses  are  for 
SG&A,  as  a  portion  of  those  expenses 
could  be  attributed  to  overhead  as  well. 
Accordingly,  we  allocated  lease  rental 
expenses  equally  to  SG&A  and  overhead 
(i.e.,  50  percent  for  SG&A  and  50 
percent  for  overhead). 

Comment  25 

Shanghai,  assuming  that  the 
Department  disclosed  all  observations 
with  calculated  margins,  requests 
darification  as  to  how  the  reported 
margin  for  each  observation  correlates    • 
with  the  total  margin  the  Department 
calculated.  Shanghai  asserts  that, 
because  the  value  for  total  dumping 
duties  due  exceeds  the  siun  of  the 
transaction-sped  fie  dumping  margins, 
some  error  in  the  Department's 
calculations  of  the  total  dumping  duties 
due  has  ocoured. 

Department's  Position 

Shanghai  is  incorrect  in  assuming  that 
all  observations  with  calculated  margins 
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were  in  the  printouts  we  released  after 
the  preliminary  results.  In  this  case, 
where  complete  printouts  are  likely  to 
be  voluminoiis,  we  generally  release 
printouts  with  a  portion  of  respondent's 
transactions.  Because  a  printout 
showing  the  margin  calculations  for  all 
of  Shanghai's  sales  would  have  been 
.  voluminous,  we  provided  Shanghai 
with  a  printout  showing  the  calculations 
for  SO  percent  of  its  sales  during  the 
POR.  Upon  review,  other  errors  or 
corrections  noted  elsewhere 
notwithstanding,  we  have  determined 
that  our  calculation  of  Shanghai's  total 
margin  is  correct  and  reflects  our 
analysis  of  Shanghai's  data. 

Comment  26 

niin  states  that  the  Department 
calculated  a  margin  for  one  of  JiUn's 
models  based  on  an  erroneous  net 
weight  which  affected  the  calculation  of 
ocean  height  and  marine  insiuance.  The 
error  appears  to  be  due  to  a  misplaced 
decimal  point,  Jilin  explains,  which 
incorrectly  resulted  in  a  reported  net 
weight  which  is  10  times  the  actual 
weight.  Jilin  states  that  the  error  is 
obvious  when  compared  to  other 
information  on  the  record.  Jilin  notes 
that  it  included  the  correct  net  weight 
in  its  FOP  data  as  reported  by  the 
manufacturer. 

Jilin  argues,  first,  that  the  size  of  the 
deduction  to  its  USP  for  ocean-freight 
and  marine-insurance  expenses  for  that 
model  is  inconsistent  widi  that  of  other 
respondents  who  sold  the  same  model. 
Next.  Jilin  claims  that  a  comparison  of 
the  net  weight  reported  for  that  model 
by  other  resfKindents  shows  that  the  net- 
weight  figure  in  Jilin 's  USP  calculation 
is  aberrational.  Jilin  refers  to  the  same 
model  number  and  the  associated  net 
weights  reported  by  other  respondents 
and  points  out  that  those  net  weights  are 
consistent  with  each  other,  as  well  as 
with  that  reported  in  Jilin 's  FOP  data. 
Jilin  requests  that  the  Department 
correct  its  calculations  by  using  the  net 
weight  as  reported  in  its  sales  listing  but 
adjust  the  location  of  the  decimal  point 
to  reflect  the  correct  net  weight. 

Petitioner  points  out  that  Department 
used  the  exact  weights  reported  and 
affirmed  by  Jilin  in  its  responses. 
Petitioner  fiuther  notes  that  adjusting 
the  decimal  point  backward  one  space 
does  not  result  in  the  net  weight  in 
Jilin 's  reported  U.S.  sales  list  matching 
that  which  was  in  Jilin 's  reported  FOP 
data,  which  Jilin  argues  is  the  correct 
net  weight.  Petitioner  contends  that 
Jilin 's  claim  of  an  alleged  clerical  error 
is  an  attempt  to  submit  new  information 
after  the  preliminary  results  and  to 
amend  its  response. 


Department's  Position 

In  light  of  a  decision  by  the  CAFC.  we 
have  reevaluated  our  poUcy  for 
correcting  clerical  errors  of  respondents. 
See  NTN  Bearing  Corp.  v.  United  States. 
Slip  Op.  94-1186  (Fed.  Cir.  1995) 
[NTN).  As  a  result  of  the  ATTTSf  decision, 
we  now  accept  corrections  of  such 
clerical  errors  under  the  following 
conditions:  (1)  The  error  in  question 
must  be  demonstrated  to  be  a  clerical 
error,  not  a  methodological  error,  an 
error  in  judgement,  or  a  substantive 
error;  (2)  we  must  be  satisfied  that  the 
corrective  documentation  provided  in 
support  of  the  clerical  error  allegation  is 
reliable;  (3)  the  respondent  must  have 
availed  itself  of  the  earliest  reasonable 
opportimity  to  correct  the  error,  (4)  the 
clerical-eiTor  allegation,  and  any 
corrective  documentation,  must  be 
submitted  to  the  Department  no  later 
than  the  due  date  for  the  res(x>ndent's 
administrative  case  brief;  (5)  the  clerical 
error  must  not  entail  a  substantial 
revision  of  the  response;  and  (6)  the 
respondent's  corrective  documentation 
must  not  contradict  information 
previously  determined  to  be  accurate  at 
verification.  See  Certain  Fresh  Cut 
Flowers  From  Colombia;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  61  FR  42833, 42834  (August 
19, 1996)  (Colombian  Flowers). 

The  error  in  question,  the  incorrect 
placement  of  a  decimal  point,  is  clearly 
clerical  in  nature.  We  have  analyzed 
this  error  using  the  criteria  set  forth  as 
a  result  of  the  NTN  decision  and  have 
determined  that  it  meets  the  conditions 
under  which  we  will  accept  corrections. 
We  reviewed  the  responses  submitted 
by  other  PRC-based  bearing 
manufacturers,  as  well  as  information 
from  Jilin 's  FOP  data.  Ihe  net  weight  for 
the  same  model  nimiber  reported  by 
other  suppliers  is  about  one  tenth  of  the 
amount  in  Jilin's  U.S.  sales  list.  We  note 
further  that  the  FOP  data  were  provided 
by  the  manufactiuer,  Jilin's  supplier,  not 
by  Jilin  itself,  and  that  the  FOP  data 
were  consistent  with  information 
provided  by  other  manufacturers  of  the 
same  model.  Thus,  we  determined  that 
the  FOP  data  provided  by  Jilin's 
supplier  were  reliable.  Furthermore, 
Jilin  availed  itself  of  the  eariiest 
opportunity  to  correct  the  error  and 
submitted  the  request  for  this  correction 
no  later  than  the  time  of  the  case  brief. 
Finally,  correction  of  this  clerical  error 
does  not  entail  a  substantive  revision  of 
the  response.  Because  we  did  not  verify 
Jilin's  response  in  this  review,  the  last 
criterion  does  not  apply. 

After  adjusting  the  location  of  the 
decimal  point,  the  net  weight  in  Jilin's 
sales  list  is  higher  than  that  in  its  FOP 


data,  and  we  have  calculated 
adjuatments  to  USP  baaed  on  the  higher 
figure  from  the  sales  list 

Comment  27 

Respondents  Liaoning,  Wafangdian. 
Guizhou  Machinery,  and  Henan  allege 
errors  regarding  model  comparisons  in 
the  Department's  mti^  caknilations, 
arguing  that  in  some  instances  the 
Department  compared  the  price  of  a 
component  to  the  CV  of  an  assembled 
set.  while  in  other  instances  it  applied 
BIA  to  U.S.  sales  for  which  both  sales 
and  FOP  data  were  available. 

Liaoning  states  that  the  Department 
compared  sales  of  a  cone  (inner  ring)  to 
the  CV  of  a  cone  assmnbly  (inner  ring, 
rollers  and  cage).  Liaoning  explains  that 
the  Department  reduced  the  total  CV  for 
a  complete  set— consisting  of  a  cone 
assembly  and  a  cup  (outer  ring) — by 
excluding  the  cost  for  the  cup,  then 
compared  the  resulting  cost  of  the  cone 
assembly  to  the  sale  of  a  cone.  Liaoning 
notes  that  the  "IR"  attached  to  the 
model  number  in  its  U.S.  sales  listing 
indicates  "inner  ring"  and  argues  that 
the  Department  should,  for  the  final 
results,  compare  the  sale  of  the  model 
in  question  to  the  CV  for  the  single 
designated  component. 

Similarly,  Wafangdian  claims  that  the 
Department  compared  the  U.S.  sale  of  a 
cone  assembly  to  the  CV  of  a  complete 
TRB  set.  Wafangdian  states  that  the  net 
weight  of  the  model  sold  in  the  United 
States  is  consistent  with  the  net  weight 
reported  in  its  February  6. 1994  FOP 
questionnaire  response  for  a  cone 
assembly. 

Guizhou  Machinery  and  Henan  claim 
that,  for  sales  of  certain  models,  the 
Department  was  not  able  to  match  the 
related  sales  and  cost  data  because  the 
model  codes  they  reported  contained  a 
clerical  error  in  the  code  prefixes. 
Guizhou  Machinery  and  Henan  explain 
that  the  model  codes  they  reported  in 
the  sales  and  FOP  responses  are  often 
used  interchangeably  in  the  industry, 
where  the  numerical  codes  remain  the 
same  but  purchasers  sometimes  refer  to 
the  numerical  code  with  a  slightly 
different  prefix  attached.  Guizhou 
Machinery  and  Henan  state  that,  the 
difference  in  prefixes  notwithstanding, 
the  identical  nummical  codes  indicate 
that  the  models  are  identical  and  aigue 
that  the  sales  and  cost  data  of  such 
models  should  be  compared  in  the  final 
results.  Guizhou  Machinery  and  Henan 
suggest  that  other  respondents'  data  on 
the  record  indicate  that  the  net  weights 
are  consistent  between  model  numbers 
with  identical  numerical  codes, 
supporting  their  contenticHi  that  the 
models  themselves  are  identical. 
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Petitioner  responds  that  these 
arguments  are  based  on  new  facts  not 
previously  on  the  record  and  that  only 
Wafangdian's  argiunent  warrants 
consideration  by  the  Department. 

Petitioner  notes  that,  whereas 
Guizhou  Machinery  and  Henan  argue 
that  the  prefix  is  meaningless  regarding 
identification  of  certain  models, 
Liaoning  contends  that  the  "IR"  prefix 
denotes  that  the  numerical  code 
following  it  refers  only  to  a  cone  and  is 
of  the  utmost  importance.  Petidoner 
asserts  that  the  argument  that  a  prefix  is 
unimportant  and,  therefore,  to  be 
ignored  or,  conversely,  that  a  prefix  is 
of  utmost  importance  constitutes  factual 
information  too  late  to  be  considered. 
Petitioner  argues  that  neither  it  nor  the 
Department  has  been  able  to  consider  or 
evaluate  this  information  through 
reference  to  other  public  factual  data 
placed  on  the  record.  In  any  event. 
Petitioner  argues  the  error  in  the  CV  the 
Department  used  is  the  fault  of  the 
individual  respondent  and  not  a  clerical 
error  on  the  part  of  the  Department. 

Petitioner  states  that  the  same  rates 
the  Department  used  in  the  preliminary 
results  should  apply  for  the  final  results, 
except  that,  where  BIA  is  used,  it  should 
represent  the  highest  transaction  rate. 

Department's  Position 

We  disagree  with  Petitioner  as  to  our 
ability  to  consider  clerical  errors  of 
respondents  after  preliminary  results. 
See  NTN  and  Colombian  Flowers.  We 
have  evaluated  the  respondents'  clerical 
errors  against  the  criteria  set  forth  in  our 
response  to  Conunent  26,  and  we  have 
determined  that  these  errors  meet  the 
conditions  under  which  we  accept 
corrections.  We  note  that,  with  the 
exception  of  Wafangdian.  all  of  the 
respondents  who  experienced  these 
model-matching  problems  were 
exporters.  In  this  case,  we  received 
identifying  model  numbers  from  both 
the  factory,  which  reports  the  FOP  data, 
and  the  exporter,  which  reports  the  U.S. 
sale.  Conceivably,  the  two  attach 
different  prefixes  to  the  common 
numeric  code. 

We  compared  record  evidenc»  among 
different  companies  as  well  as  between 
respondents'  FOP  data  and  sales  lists. 
We  agree  with  respondents'  contention 
that  these  data  allow  us  to  compare 
sales  of  specific  models  with 
corresponding  CV  figures.  For  sales  of 
component  parts,  we  have  sufficient 
data  on  the  record  to  apply  CV  for  the 
corresponding  part,  and  we  have  made 
the  proper  adjustments  for  the  final 
results. 


Comment  28 

CMC  argues  that  the  Department 
assigned  the  antidumping  margin 
calculated  for  CMC  incorrectly  to  a 
company  identified  as  "China  National 
Machinery  &  Equipment  Import  & 
Export  Corporation"  (CMEC).  CMC 
notes  that,  in  all  documentation  it 
submitted,  the  company  referred  to 
itself  as  CMC.  CMC  also  contends  that 
the  administrative  record  shows  that  the 
0.13-percent  margin  the  Department 
calculated  in  the  preliminary  results 
was  based  on  the  sales  and  cost  data 
CMC  submitted  and  that,  in  its 
verification  report  and  analysis 
memorandum  in  reference  to  this 
respondent,  the  Department  identified 
the  company  as  CMC.  Therefore,  for  the 
final  results,  CMC  requests  the 
Department  correct  its  error. 

Department's  Position 

We  agree  with  CMC  We  incorrectly 
identified  this  respondent  in  the 
Preliminary  Results  due  to  a  clerical 
error.  We  verified  data  CMC  submitted 
during  this  review.  The  0.13-percent 
preliminary  mai^gin  we  calculated 
pertained  to  sales  by  CMC.  For  these 
final  results  of  review,  the  final  margin 
for  CMC  is  0.00  percent  and  the  non- 
cooperative  BLA  rate  assigned  to  CMEC 
and  all  other  non-responding  companies 
is  25.56  percent. 

Comment  29 

Guizhou  Machinery  et  al.  note  that, 
for  the  preliminary  results,  the 
Department  assigned  to  non-responsive 
companies  a  margin  of  57.86  percent. 
Respondents  contend  that  such  a  margin 
is  incorrect  because  it  does  not  conform 
to  the  Department's  two-tiered  BIA 
formula  as  articulated  in  the  Preliminary 
Results.  Because  the  Department 
calculated  a  higher  rate  for  Wafangdian, 
respondents  contend,  the  Department 
effectively  assigned  a  lower  rate  to  non- 
responsive  companies  than  it  assigned 
to  cooperative  respondents, 
undermining  the  purpose  of  the  two- 
tiered  policy.  Guizhou  Machinery  et  al. 
request  that,  for  the  final  results,  the 
Department  assign  to  any  uncooperative 
respondents  the  highest  margin 
calculated  for  any  respondent  in  this 
review  or  any  prior  segment  of  the 
proceeding. 

Department's  Position 

As  a  result  of  changes  to  our 
calculations,  Wafangdian's  rate  is  1.28 
percent.  As  noted  in  our  response  to 
Comment  28,  above,  the  uncooperative 
BIA  rate  is  25.56  percent,  which  is  the 
highest  rate  ever  determined  in  this 
proceeding. 


Conmient  30 

Premier  contends  that  the  Department 
based  its  diunping  margin 
inappropriately  on  cooperative  BIA  for 
the  period  of  review.  Premier  also  states 
that  the  specific  rate  the  Department 
assigned  to  Premier  was  75.87  percent, 
while  the  Department  assigned  57.86 
percent  to  uncooperative  respondents. 
Premier  claims  that,  although  the 
Department  stated  it  was  applying 
"cooperative  BIA"  to  Premier,  the 
practical  effect  of  the  preliminary 
results  is  to  treat  Premier  as  an 
uncooperative  respondent.  Premier 
notes  that  the  Department  stated  two 
reasons  for  resorting  to  BIA:  (1) 
Premier's  inability  to  provide  FOP  data, 
and  (2)  errors  in  Premier's  sales  data. 
Premier  claims  that  the  verification 
errors  were  minor  and  contends  that  the 
Department  itself  did  not  consider  these 
reasons  supportive  of  an  imcooperative 
finding. 

Premier  states  that  it  was  unable  to 
provide  certain  FOP  information  to  the 
Department  because  such  information 
resides  with  unrelated  suppliers  that 
compete  with  Premier.  Respondent 
asserts  that  the  Department's 
application  of  BLA  under  these 
circumstances  constitutes  an  abuse  of 
discretion  since  it  amounts  to 
penalizing  a  company  for  failing  to 
provide  information  it  does  not  have. 
Premier  notes  that  in  the  1989-90 
review  the  Department  did  not  disregard 
the  entire  response,  which  lacked 
factors  data,  and  instead  applied 
cooperative  BIA  only  to  those  U.S.  sales 
for  which  there  was  no  identical 
foreign-market  match. 

Premier  states  that,  while  the 
verification  report  notes  certain 
discrepancies  in  Premier's  data,  the 
repori  does  not  state  that  the 
discrepancies  were  so  significant  to 
warrant  complete  rejection  of  Premier's 
data.  Premier  adds  that  some  of  the 
issues  the  Dep>artment  cited  as  reasons 
for  BIA  were  the  result  of  Premier's 
inability  to  provide  data  related  to  its 
suppliers,  e.g.,  that  it  was  unable  to 
identify  the  producers  of  the  bearings  it 
sold  to  the  United  States.  For  the  same 
reasons  related  to  its  inability  to  provide 
FOP  data.  Premier  claims  that  it  should 
not  be  penalized.  Premier  states  that  it 
often  does  not  deal  with  the  factory  but, 
rather,  with  a  PRC  trading  company. 
Under  these  cinnunstances.  Premier 
argues,  the  Department's  decision  to 
treat  Premier  as  if  it  were  an 
"imcooperative"  respondent  is 
unwarranted.  Premier  claims  that  it 
responded  to  every  questionnaire  and 
provided  the  requested  information  that 
was  available  to  it. 
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Premier  states  that,  in  numerous 
cases,  the  courts  have  held  that  the 
Department  cannot  penalize  a  company 
for  failing  to  provide  information  it  does 
not  have,  citing  Olympic  Adhesives  v. 
United  States,  899  F.2d  1565  (Fed.  Cir. 
1990)  [Olympic  Adhesives),  and  Allied- 
Signal  Aerospace  Company  v.  United 
States.  996  F.2d  1185  (Fed.  Cir.  1993) 
[Allied-Signal).  Premier  notes  that  in 
Allied-Signal  (page  dte  omitted)  the 
court  reversed  the  Department's 
application  of  a  punitive  BIA  to  a 
respondent  who  had  "supplied  as  much 
of  the  information  as  it  could."  While 
Premier  acknowledges  that  the  issue 
before  the  court  in  Allied-Signal  was  the 
Department's  characterization  of  a 
respondent  as  uncooperative,  Premier 
argues  that  the  court's  criticism  of  the 
Department's  decision  to  apply  pimitive 
BIA  is  applicable  to  the  circumstances 
in  this  review,  in  which  Premier 
cooperated  to  the  extent  that  it  could. 
Premier  contends  that  subsequent  court 
decisions  have  followed  the  Olympic 
Adhesives  rationale,  ruling  that  the 
Department  caimot  apply  adverse  BIA 
when  deficiencies  in  a  respondent's 
data  are  due  to  factors  outside  its 
control  (citing  Usinor  Sacilor  v.  United 
States,  872  F.  Supp.  1000  (CXT  1994) 
[Usinor  Sacilor),  Zenith  v.  United 
States.  Slip  Op.  94-146  (September  19, 
1994),  and  Hysterv.  United  States,  848 
F.  Supp.  178, 188  (OT  1994)). 

Premier  asserts  further  that  the 
Department's  BLA  policy  is  not  binding 
in  all  cases  and  that  the  Department  has 
retreated  firom  its  policy  when  the  facts 
warranted  doing  so.  Premier  argues  that 
the  Department  has  recognized  that 
there  are  situations  in  which  strict 
application  of  its  BIA  policy  leads  to 
results  which  are  inconsistent  with  the 
purpose  of  the  policy,  i.e.,  to  treat 
cooperative  respondents  less  harshly 
than  uncooperative  respondents. 
Premier  notes  that  the  Department  has 
modified  its  standard  two-tiered 
approach  in  the  past  where  strict 
application  of  this  methodology  would 
result  in  aberrational  margins  (citing 
Certain  Steel  Products  fmm  Mexico,  58 
FR  37352  (July  9. 1993),  and 
Professional  Electric  Cutting  Tools  and 
Professional  Electric  Sanding  Grinding 
Tools  from  Japan,  58  FR  30144  (May  26. 
1993)).  Premier  notes  that,  in 
Manifattura  Emmepi  S.pA.  v.  United 
States.  Slip  Op.  93-183  (September  15. 
1993).  the  court  upheld  the 
Department's  decision  to  apply  BIA 
based  on  the  highest  calculated  rate  in 
the  immediately  preceding  review, 
when  following  its  traditional  two- 
tiered  BIA  approach  would  have 
resulted  in  a  de  minimis  margin. 


Instead.  Premier  notes  that  the 
Department  selected  an  alternative  rate 
which  was  "adverse  enough."  Premier 
claims  that  selecting  a  rate  for  a 
cooperative  respondent  that  is  the  same 
as  that  for  an  uncooperative  one  will  not 
serve  the  Department's  BIA  policy,  as  it 
would  discourage  cooperation. 

Premier  suggests  that,  in  this  case,  the 
Department  could  reasonably  use 
alternatives  to  its  two-tiered 
methodology.  Premier  proposes  that, 
consistent  with  the  Department's 
preference  to  consider  a  respondent's 
own  prior  rates  when  selecting  BIA  for 
a  "cooperative"  respondent,  the 
DeparUnent  could  apply,  as  BIA,  the 
bluest  rate  calculated  for  Premier  in 
any  prior  segment  of  the  proceeding, 
0.97  percent  firom  the  1987-68  and 
1988-89  reviews,  as  well  as  the  rate 
from  the  LTFV  investigation.  Premier 
suggests,  alternatively,  that  the 
Department  could  select  a  rate  which 
distinguishes  properly  between 
uncooperative  and  cooperative 
respondents,  such  that  the  BIA  margin 
selected  for  "cooperative"  respondents 
should  not  be  the  same  as  that  for 
"uncooperative"  respondents. 

Chin  Jun  states  that  the  Department's 
application  of  punitive  BIA  to  some  of 
its  sales  is  contrary  to  legal  precedent. 
Chin  Jun  claims  that,  in  accordance 
with  section  773(e)(2)  of  the  Act.  the 
Department  may  use  an  adverse 
inference  if  it  finds  that  a  party  has 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  to  comply  with  a 
request  for  information.  Chin  Jun  argues 
that  it  has  cooperated  to  the  best  of  its 
ability  and,  despite  its  cooperation,  the 
Department  has  drawn  an  adverse 
inference  and  applied  punitive  BIA. 
Chin  Jim  claims  that,  while  the 
Department's  preliminary  results  did 
not  state  that  the  BIA  rate  imposed 
against  Chin  Jun  was  punitive,  it  clearly 
was.  Chin  Jun  states  that  the  court 
reaffirmed  that,  "  in  order  for  the 
agency's  application  of  the  best 
information  rule  to  be  properly 
characterized  as  "punitive,"  the  agency 
would  have  had  to  reject  low  margin 
information  in  favor  of  high  margin 
information  that  was  demonstrably  less 
probative  of  current  conditions,"  citing 
Allied-Signal  (page  cite  omitted).  Chin 
Jun  claims  that  this  is  precisely  the  case 
here,  in  which  the  Department  rejected 
low-margin  information  available  in 
flavor  of  high-margin  BIA. 

Chin  Jun  notes  that,  while  the 
Department  has  discretion  as  to  the 
choice  of  BLA,  this  discretion  must  be 
exercised  reasonably  (citing  Holmes 
Products  Coq).  v.  United  States.  795  F. 
Supp.  1205, 1207  (OT  1992))  [Holmes 
Products).  Respondent  contends  that  the 


Department  is  not  permitted  to  take  an 
overly  sweeping  view  of  the  authority  it 
is  granted  under  section  773(e)(2).  citing 
Olympic  Adhesives. 

Chm  Jun  also  claims  that  the 
regulations  allow  the  Department  to 
consider  the  degree  of  a  particular 
respimdent's  cooperation  in  the 
administrative  review  as  a  factor  in 
determining  what  constitutes  the  best 
information  available.  Chin  Jun  insists 
that  it  did  not  refuse  to  provide 
information  nor  did  it  significantly 
impede  the  review,  but  that  it  was 
simply  unable  to  obtain  certain  FOP 
information  from  all  of  its  unrelated 
suppUers.  Chin  Jun  states  that  the  court 
has  ruled  that,  when  deficiencies  are 
beyond  a  respondent's  control,  the 
application  of  punitive  BIA  is  improper, 
citing  Usinor  Sacilor. 

Qun  Jun  claims  that,  in  Holmes 
Products,  the  Department  improperly 
rejected  the  use  of  weighted-average 
information  from  the  respondent  and 
appUed  an  adverse  BIA  rate.  The  court 
required  the  Department  to  use  certain 
data  suppUed  by  the  respondent,  as  that 
respondent  had  substantially  complied 
witn  the  Department's  request  and 
could  not  control  the  conduct  of  an 
uncooperative  affiliate.  Chin  Jun  adds 
that  the  court  pointed  out  that  use  of 
averaged  data  for  substantially 
complying  parties  has  been  approved 
and  applieo  in  other  contexts. 

Chin  Jun  claims  that  its  circumstances 
are  even  more  compelling  than  those 
found  in  Usinor  Sacilor  and  in  Holmes 
Products.  Chin  Jun  states  that,  in  this 
case,  the  alleged  lack  of  FMV  data  was 
a  result  of  unrelated  third  parties" 
failure  to  provide  a  response  to  the 
factors  questionnaires.  Chin  Jun  asserts 
that,  in  Usinor  Sacilor  and  Holmes 
Products,  the  courts  held  that  the 
Department  cannot  punish  a  respondent 
when  a  related,  yet  uncooperative, 
affiliate  did  not  supply  requested 
information  and  argues  that  it  is  even 
more  inexcusable  for  the  Department  to 
pimish  Chin  Jun  when  imrelated, 
uncooperative  parties  failed  to  provide 
certain  information. 

Chin  Jun  states  that  it  is  important  to 
view  the  Department's  actions  in  the 
context  of  generally  accepted  litigation 
parameters  such  as  those  set  forth  in  the 
Federal  Rules  of  Qvil  Procedure.  Chin 
Jun  claims  that  Federal  Rule  of  Civil 
Procedure  45  governing  subpoenas  only 
directs  production  of  "designated  books, 
documents,  or  tangible  things  in  the 
possession,  custody  or  control  of  that 
person."  While  the  Department  may 
lack  "subpoena  power"  in  an 
antidumping  duty  review,  Chin  Jun 
argues,  it  is  unreasonable  for  the 
Department  to  interpret  its  statutory 
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authority  as  extending  beyond  the 
bounds  of  authority  granted  by  the 
Federal  Rules  of  Civil  Procedure.  Chin 
Jim  asserts  that  the  Etepartment  is 
attempting  to  do  what  the  courts 
cannot — pimish  parties  for  not 
providing  information  which  is  beyond 
their  "possession,  custody  or  control." 
Therefore,  Chin  Jun  reasons,  the 
Department  should  not  apply  punitive  . 
BIA  but  should  opt  for  a  reasonable 
method  to  determine  BIA. 

Chin  Jun  states  that,  for  certain  of  its 
transactions,  as  BIA,  the  Department 
based  FMV  on  the  highest  dumping 
margin  found  in  the  entire  review.  Chin 
Jim  asserts  that  the  law  is  well  settled, 
as  set  out  in  its  previous  arguments,  that 
the  Department  cannot  apply  an  adverse 
BIA  rate  against  Chin  Jun  because  it 
cooperated  to  the  best  of  its  ability. 
Consistent  with  cited  case  precedence. 
Chin  Jim  states  that  the  Department 
should  apply  a  less-adverse  BIA  when 
there  is  a  gap  in  the  data  or  when  the 
missing  data  are  beyond  the  control  of 
the  respondent. 

Chin  Jun  suggests  several  options. 
Chin  Jun  recommends  that  the 
Department  (1)  apply  a  weighted- 
average  margin  based  on  all  calculated 
rates  for  the  other  companies,  (2) 
calculate  margins  for  those  Chin  Jun 
sales  using  FMV  based  on  data  supplied 
by  other  respondents,  or  (3)  use  the 
weighted-average  margin  calculated  on 
Chin  Jim's  sales  for  which  FMV  data 
were  available.  Chin  Jun  states  that 
these  alternatives  are  in  accordance 
with  case-law  precedent  and  that  the 
Department  must  employ  a 
methodology  that  is  reasonable,  neutral, 
and  non-adverse. 

Petitioner  responds  that  the  BIA  rate 
the  Department  applied  to  Premier  was 
not  punitive  but  was,  in  fact,  a 
cooperative  rate  under  the  Department's 
two-tiered  methodology.  Petitioner  also 
contends  that  the  deficiencies  in 
Premier's  response  extend  beyond  a  lack 
of  supplier  data  and  include  significant 
errors  in  Premier's  U.S.  sales  database. 
Petitioner  argues  that,  in  the  event  that 
cooperative  and  non-cooperative  BIA 
rates  are  different  for  the  final  results, 
the  Department  should  apply  a  punitive, 
non-cooperative  BIA  rate  to  Premier 
based  on  the  deficiencies  v^thin 
Premier's  own  submitted  data. 

Petitioner  claims  that,  whereas  Chin 
Jun  characterizes  as  "punitive"  the  use 
of  other  respondents'  margins  in  the 
period  as  BLA.  this  is  an  option  in  the 
non-punitive  approach  to  BIA. 

Petitioner  agrees  that  changes  are 
necessary  in  applying  BIA  in  the  final 
results  but.  contrary  to  Chin  Jun's 
suggestions.  Petitioner  argues  that  the 
Department  should  apply,  as  partial 


BIA,  the  highest  margin  of  ahy 
individual  transaction.  Given  a  feilure 
to  respond  to  the  questionnaire  or  the 
submission  of  an  unusable  response. 
Petitioner  asserts  that  the  Department 
should  assume  that  the  dumping  margin 
for  all  relevant  transactions  is  at  least  as 
high  as  the  highest  dumping  margin  on 
any  other  transaction.  To  do  otherwise. 
Petitioner  claims,  would  eliminate  or 
reduce  the  incentive  to  comply  with  the 
agency's  requests.  Petitioner  states  that 
if  the  highest  transaction  margin  is  not 
applied  as  BIA,  respondents  are 
encouraged  to  selectively  withhold 
relevant  data,  transaction-by- 
transaction,  whenever  doing  so  could 
cause  the  Depwrtment  to  select  a  lower 
"best  information"  margin.  Thus, 
Petitioner  states,  only  when  Chin  Jun's 
margin  on  any  individual  transaction  is 
the  highest  margin  for  any  company 
should  Chin  Jun's  own  margins  be  used 
as  BIA. 

Department's  Position 

We  are  using  a  total  BLA  rate  for 
Premier  due  to  multiple  failures  on  its 
part  to  supply  information,  including 
the  failure  to  provide,  at  verification, 
certain  information  which  was  vtdthin 
Premier's  control.  In  addition  to  its 
failure  to  provide  factors  information  on 
a  transaction-specific  basis.  Premier  was 
unable  to  identify  its  suppliers 
accurately  or  provide  the  quantities  of 
merchandise  supplied  to  the  company 
during  the  period  of  review.  See 
Memorandum  from  Analysts  to  File: 
Verification  Report  for  Premier  Bearing 
and  Equipment,  Ltd.  (October  31, 1995). 
Premier  did  not  supply  information 
necessary  to  connect  its  transaction- 
specific  U.S.  sales  reporting  with  the 
appropriate  FOP  data  necessary  to 
establish  FMV.  However,  we  consider 
Premier  to  be  a  cooperative  respondent 
in  this  review.  We  note  that  Premier 
provided  timely  responses  to  our  initial 
and  supplemental  questionnaires  and 
participated  in  a  complete  verification 
of  all  data  that  it  submitted  in  this 
review.  Therefore,  we  applied  to  all  U.S. 
sales,  as  cooperative  total  BIA,  the 
highest  calculated  rate  in  this  review 
period. 

The  Allied-Signal  case  Premier  cites 
does  not  support  its  claim  that  the 
Department's  choice  of  a  BIA  rate  for 
Premier  is  improperly  adverse.  The 
Allied-Signal  court  noted  in  its  opinion 
that  the  critical  difference  between  first- 
tier  (uncooperative)  and  second-tier 
(coof)erative)  BIA  treatment  lay  in  the 
range  of  LTFV  margins  subject  to 
consideration  for  BLA  purposes  in  the 
determination  underlying  the  version  of 
the  two-tiered  approach  upheld  in  that 
case  (see  996  F^d  at  1191).  Allied- 


Signal  clearly  permits  a  second-tier 
margin  to  be  based  on  the  highest 
margin  for  any  respondent  in  the 
current  review,  even  if  a  first-tier  margin 
is  also  based  on  the  same  value. 

As  indicated  in  our  response  to 
Comment  29,  the  fact  that  non- 
-  responsive  firms  received  a  lower 
margin  than  Premier  in  the  Preliminary 
Results  was  due  to  a  clerical  error.  Non- 
responsive  firms  have  not  received  a 
lower  margin  than  the  second-tier 
margin  we  have  assigned  to  Premier  in 
these  final  results. 

Chin  Jun  provided  most  of  the 
information  we  requested  but  failed  to 
provide  FOP  information  with  respect  to 
certain  models.  We  did  not  have 
publicly  available  FOP  data  which  we 
could  use  for  the  models  for  which  Chin 
Jun  failed  to  supply  such  data.  We  do 
not  accept  Chin  Jun's  argument  that,  for 
these  models,  we  should  use  factors 
data  from  a  different  PRC-based 
producer,  as  such  data  constitute 
business  proprietary  information. 
Further,  using  data  firom  another 
producer  might  encourage  respondents 
to  withhold  data  on  less-efficiently 
produced  models  in  the  expectation  that 
the  missing  data  would  be  provided 
based  on  the  experience  of  more 
efficient  producers  of  the  same  models. 
Therefore,  we  have  determined  that  the 
it  is  appropriate  to  use  BIA  to  estabUsh 
the  dumping  margins  for  the  U.S.  sales 
affected  by  the  lack  of  FOP  data. 

Under  section  776(c)  of  the  Act,  we 
have  the  authority  to  use  BIA 
"whenever  a  party  or  any  other  person 
refuses  or  is  unable  to  produce 
information  requested.  •  *  *  •• 
Therefore,  the  Department  can  use  BLA 
not  only  when  a  party  "refuses"  but  also 
when  a  party  is  "unable"  to  provide 
information. 

Under  our  BLA  methodology,  there  are 
two  general  types  of  BIA,  i.e.,  "total 
BIA"  and  "partial  BIA."  We  use  "total 
BLA"  for  a  respondent  whose  reporting 
or  verification  failure  is  so  extensive  as 
to  make  its  entire  response  unreliable; 
in  this  situation,  we  determine  the 
respondent's  entire  dumping  margin  on 
the  basis  of  BLA.  We  use  partial  BLA,  as 
we  have  here  for  Chin  Jun,  when  a 
party's  responses  are  deficient  in 
limited  respects  yet  they  are  still 
reliable  in  most  other  respects.  In  a 
"total  BIA"  situation,  the  choice  of  a 
particular  BIA  rate  is  dependent  on 
whether  we  consider  the  respondent  to 
have  been  "cooperative"  or 
"uncooperative"  during  the  review.  In  a 
"partial  BIA"  situation,  in  contrast,  we 
regard  the  respondent  as  being 
cooperative  and  the  flaws  are  not  so 
significant  or  extensive  that  the 
response  as  a  whole  is  unusable. 
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Instead,  the  level  of  partial  BIA  depends 
on  the  size  and  nature  of  the  deficiency 
and  the  degree  to  which  the  deficiency 
affects  the  rest  of  the  response. 

Regardless  of  the  particular  type  of 
BIA  we  use,  we  do  not  apply  a  neutral 
figiire  as  BIA,  except  where  there  is  an 
inadvertent  gap  in  the  record  or  where 
a  minor  or  insignificant  adjustment  is 
involved.  None  of  these  situations 
applies  to  Chin  Jun  in  this  case.  BIA  is 
intended  to  be  adverse,  even  in  a 
"partial  BIA"  situation,  because  one 
purpose  of  the  BIA  provision  of  the 
statute  is  to  induce  respondents  to 
provide  timely,  complete  and  accurate 
information.  Chin  Jun's  claim  that  we 
may  use  an  adverse  inference  only  if  we 
have  found  that  a  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information"  (citing  section  773(e)(2)) 
does  not  apply  to  this  review  because 
this  review  is  being  conducted  under 
the  Act  as  it  stood  on  December  31, 
1994,  which  did  not  contain  this 
provision.  Chin  Jun's  recourse  to  Allied- 
Signal  is  likewise  misplaced.  Although 
the  Department's  choice  of  BIA  rejects 
the  low-margin  information  Chin  Jun 
proposes  over  higher-margin  BLA,  Chin 
Jun  has  not  shown  that  the  higher- 
margin  information  is  "demonstrably 
less  probative  of  current  conditions,"  as 
required  by  Allied-Signal.  Because  Chin 
Jun  did  not  provide  FOP  information 
which  would  allow  us  to  calculate 
margins  for  certain  models,  there  are  no 
data  on  record  showing  the  actual  rates 
for  these  models  to  be  less  than  25.56 
percent,  which  is  the  highest  rate 
determined  in  this  review.  Therefore,  as 
BIA,  we  have  applied  this  rate  to  those 
U.S.  sales  affected  by  the  missing  FOP 
information. 

Comment  31 

Chin  Jun  states  that,  for  the 
preliminary  results,  the  dumping 
margins  and  sales  value  for  Wafangdian 
and  Jilin  are  aberrational.  Chin  Jun 
notes  that  the  number  of  sales  that  these 
two  companies  had  compared  to  the 
total  sales  that  the  Depailment  reviewed 
for  this  administrative  review  is  small 
and  that  the  highest  rate  calculated  for 
any  other  exporter  in  the  preliminary 
results  for  this  review  is  12.06  percent 
while  Wafangdian  received  a  rate  of 
75.87  percent  and  Jilin  received  a  rate 
of  60.91  percent.  Moreover,  Chin  Jun 
presumes  thst  it  is  probable  that  all 
companies,  except  Wafangdian  and 
Jilin,  will  have  final  antidumping  rates 
of  less  than  12  percent.  As  such,  Qiin 
Jun  OHitends  that  Wafangdian 's  and 
Jilin's  dumping  margins  are  aberrational 
in  all  resp^rts  and  should  not  be  used 


as  the  basis  for  BLA  for  any  of  Chin  Jun's 
transactions. 

Department's  Position 

As  a  result  of  corrections  and  changes 
noted  elsewhere,  we  have  recalculated 
respondents'  margins  for  these  final 
results.  The  highest  rate  for  this  review 
period  is  25.56  percent.  As  we 
explained  in  our  response  to  Comment 
30,  this  is  an  appropriate  cooperative- 
BIA  rate  for  those  U.S.  sales  for  which 
Chin  Jun  was  unable  ta  supply  factors 
data. 

Comment  32 

Chin  Jun  claims  that  the  Department 
applied  BIA  to  certain  sales  of  models 
for  which  it  had  provided  FOP  data. 
Therefore,  Chin  Jun  argues,  the 
Department  should  not  use  BLA  to 
estabUsh  FMV  for  these  models. 

Department's  Position 

We  agree  with  Chin  Jun.  As  discussed 
in  our  response  to  Comment  26,  we 
have  corrected  clerical  errors  in  the 
identifying  model  numbers.  This  allows 
us  to  compare  sales  data  for  the  models 
in  question  with  the  corresponding 
factors  data. 

Comment  33 

Chin  Jim  notes  that  the  Department 
used  a  profit  rate  of  10.85  percent  based 
on  information  contained  in  the  SKF 
report.  Chin  Jun  points  out  that  SKF 
India  is  related  to  SKF  Sweden  and, 
therefore,  the  transfer  prices  and  other 
related-party  transactions  between 
parent  and  subsidiary  could  radically 
affect  profit  margins.  Thus,  Chin  Jun 
argues,  the  Department  should  use  the 
statutory  minimum  of  eight  percent  to 
estabUsh  a  surrogate  value  for  profit. 

Petitioner  responds  that  it  is  not  clear 
what  Chin  Jun's  comments  regarding 
SKF  India's  relationship  to  SKF  Sweden 
are  supposed  to  mean  nor  what  results 
would  obtain  if  the  claim  were  true.  In 
any  event.  Petitioner  asserts.  Chin  J\m 
did  not  provide  any  evidence  that 
related-party  transactions  occurred  or,  if 
they  did,  that  they  affected  SKF  India's 
profits  or  other  results  in  any  way. 
Petitioner  argues  that  the  Department 
should  use  SKF  India's  actual  profit  in 
the  final  results,  recalculated  to  reflect 
the  changes  to  overhead  and  SG&A  as 
asserted  in  Comment  2 

Department's  Position 

We  agree  with  Petitioner.  While 
calculating  the  profit  ratio  using  the 
'data  provided  in  the  SKF  report,  we 
noted  that  SKF  India  is  related  to  SKF 
Sweden.  Chin  Jun  did  not  provide  any 
information  to  support  its  statement  that 
the  transactions  between  SKF  India  and 


its  Swedish  parent  could  radically  affect 
profit  margins.  Therefore,  for  the  final 
results,  we  have  applied  the  calculated 
profit  ratio  based  on  the  SKF  India's 
Annual  Report  as  the  surrogate  value  for 
profit. 

Comment  34 

Transcom  Inc.  (Transcom)  and  L&S 
Bearing  Company  (L&S),  domestic 
importers  of  subject  merchandise,  argue 
that  the  Department's  decision  to  apply 
what  they  consider  to  be  punitive  BLA 
appraisement  and  deposit  rates  to 
companies  that  were  never  part  of  the 
review  is  unlawful.  Transcom  and  L&S 
state  that,  for  this  review,  there  were 
various  companies  fit)m  which  they 
purchased  subject  merchandise,  none  of 
which  received  a  questionnaire  or  was 
named  in  the  notice  of  initiation  of 
review.  Transcom  states  that  entries 
from  each  of  the  unnamed  companies 
were  subject  to  estimated  antidumping 
duty  deposits  at  the  "all  others"  rate  in 
effect  at  the  time  of  entry  and  argues 
that  the  Department  is  precluded  as  a 
matter  of  law  from  either  assessing  final 
antidumping  duties  on  the  unreviewed 
companies  at  any  rate  other  than  that  at 
which  estimated  antidumping  duty 
deposits  were  made  or  imposing  the 
new  BLA-based  deposit  rate  on 
shipments  from  imreviewed  companies. 

In  particular,  Transcom  says  that  it 
purchased  bearings  from  Gold  Hill 
International  Trading  and  Services 
Company  (Gold  Hill),  a  Hong  Kong- 
based  company.  Transcom  contends 
that  Gold  Hill  did  not  request  a  review, 
was  not  named  in  the  notice  of 
initiation  for  this  review,  and  did  not 
receive  a  questionnaire  or  any  other 
request  for  information  or  participation 
in  this  review.  Transcom  claims  Uiat  the 
Department  appears  to  have  imposed 
punitive  assessment  and  deposit  rates 
on  Gold  Hill  by  including  Gold  Hill's 
exports  under  the  BL\  rates  for  "all 
other"  PRC  exporters  and  argues  that 
the  Department  is  precluded  as  a  matter 
of  law  from  either  assessing  final 
antidumping  duties  on  the  unreviewed 
companies  at  any  rate  other  than  that  at 
which  estimated  antidumping  duty 
deposits  were  made  or  imposing  the 
new  BIA  deposit  rate  on  the  unreviewed 
companies. 

Transcom  and  L&S.  citing  section 
751(a)  of  the  Act,  state  that  the 
Department  is  directed  to  determine  the 
amount  of  antidumping  duties  to  be 
imfK)sed  pursuant  to  periodic  reviews. 
They  add  that,  in  accordance  with  19 
CFR  353.22(e),  unreviewed  companies 
are  subject  to  automatic  assessment  of 
antidumping  duties  and  a  deposit  of 
estimated  duties  at  the  rate  previously 
estabUshed.  Transcom  and  L&S  note 
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that  the  OT  has  concluded  that,  in 
situations  where  a  company's  entries  are 
not  reviewed,  the  prior  cash  deposit  rate 
from  the  LTFV  investigation  becomes 
the  assessment  rate,  "which  must  in 
turn  become  the  new  cash  deposit  rate 
for  that  company"  (citing  Federal  Mogul 
Corp.  V.  United  States,  822  F.  Supp.  782, 
787-88  (OT  1993)  [Federal  Mogul  II)). 
Transcom  and  L&S  claim  that  the  OT 
has  affirmed  this  rationale  in  other, 
more  recent,  decisions  as  well, 
concluding  that  the  Department's  use  of 
a  new  "all  other"  rate  calculated  dining 
a  particular  administrative  review  as  the 
new  cash  deposit  rate  for  unreviewed 
companies  which  have  previously 
received  the  "all  other"  rate  is  not  in 
accordance  with  law  (citing  Federal 
Mogul  Corp.  V.  United  States.  862  F. 
Supp.  384  (Crr  1994),  and  UCF 
America,  Inc.  v.  United  States,  870  F. 
Supp.  1120, 1127-28  (Crr  1994)  [UCF 
America)). 

Based  on  these  CTT  decisions, 
Transcom  says  that  an  exporter  that  is 
not  under  review  would  have  no  reason 
to  anticipate  that  antidumping  duties 
assessed  on  its  merchandise  would  vary 
from  the  amount  deposited.  Transcom 
notes  that  Federal  Mogul  n  (at  788) 
states  that  parties  rely  on  the  cash 
deposit  rates  in  making  their  decision 
whether  to  request  an  administrative 
review  of  certain  merchandise.  In  view 
of  the  Department's  regulations, 
Transcom  claims  that  the  absence  of  any 
notice  frt)m  the  Department  that 
unnamed  companies  faced  the 
possibihty  of  increased  antidumping 
duty  liability  is  fundamentally 
prejudicial  to  the  unnamed  companies. 
Transcom  states  that  previous  attempts 
by  the  Department  to  impose  the  BIA 
rate  on  an  exporter  neither  named  in  the 
review  request  nor  in  the  notice  of 
initiation  have  been  overturned,  citing 
Sjgma  Corp.  v.  United  States,  841  F. 
Supp.  1255  (OT  1993)  [Sigma  Corp.  I). 
In  that  case,  Transcom  contends,  the 
OT  held  that  the  Department  was 
required  to  provid&the  company  in- 
question  adequate  notice  to  defend  its 
interests  and,  because  it  failed  to  do  so, 
ordered  that  the  merchandise  exported 
by  that  company  was  to  be  liquidated  at 
the  entered  dep>osit  rate. 

Transcom  argues  that  the 
Department's  statement  that  all 
exporters  of  subject  merchandise  are 
"conditionally  covered  by  this  review" 
[Initiation  of  Antidumping  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part  [Initiation  Notice),  59 
FR  43537, 43539  (August  24, 1994))  is 
inadequate  in  that  it  fails  to  explain 
under  what  "conditions"  exporters  are 
covered  and  whether  such  "conditions" 
were  met.  If  the  statement  is  meant  to 


include  unconditionally  all  mmamed 
exporters,  Transcom  asserts  that  it  is 
contrary  to  the  regulatory  requirement  at 
19  CFR  353.22(a)(1)  that  the  review 
cover  "specified  individual  producers 
or  resellers  covered  by  an  order." 
Because  Gold  Hill  was  never  served 
notice  that  it  was  subject,  conditionally 
or  otherwise,  to  review,  Transcom 
claims  that  the  Department  is  precluded 
&x>m  applying  a  punitive  rate  to  the 
company's  exports. 

Transcom  contends  that,  in 
accordance  with  section  776  of  the  Act, 
the  Department  must  have  requested 
and  been  unable  to  obtain  information 
before  applying  pimitive  BIA.  Transcom 
claims  that  the  Department  may  not 
resort  to  BLA  "because  of  an  alleged 
failure  to  provide  further  explanation 
when  that  additional  explanation  was 
never  requested"  (quoting  Olympic 
Adhesives  at  1574  and  citing  Mitsui  &■ 
Co.,  Ltd.  V.  United  States,  18  OT  185 
(March  11, 1994),  and  Usinor). 

Transcom  states  that,  if  the 
Department  assigns  the  unreviewed 
exportera  the  "all  other"  BIA  rate,  the 
Department  should  not  apply  this  rate  to 
exports  of  TRBs  by  Gold  Hill,  a  private 
trading  company  located  in  Hong  Kong. 
Transcom  contends  that  there  is  no 
basis  for  assessing  it  with  the  pimitive 
Chinese  "all  other"  rate  on  the  premise 
that  it  failed  to  demonstrate 
independence  &t>m  the  central  Chinese 
government;  as  a  Hong  Kong  company, 
it  necessarily  cannot  be  subject  to  such 
control. 

L&S  requests  that  the  Department 
liquidate  the  company's  imports  which 
came  from  companies  that  were  not 
specifically  reviewed  at  the  entered  rate 
rather  than  the  punitive  "PRC-wide" 
rate.  L&S  states  that  the  prospective 
deposit  rate  for  these  unreviewed 
companies  should  be  2.96  percent — the 
"all  others"  rate  in  the  initial 
investigation. 

Petitioner  notes  that  the  Preliminary 
Results  state  at  49576  that,  "for  other 
non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  one  applicable 
to  the  PRC  supplier  of  that  exporter." 
Petitioner  claims  that  this  situation 
dearly  includes  Gold  Hill.  Petitioner 
also  states  that  it  is  its  intention  that  all 
exporters  are  covered  by  this  review  and 
points  out  that  the  Department's  notice 
of  initiation  at  43539  specified  that  all 
"other  ex]x>rters  .  .  .  are  conditionally 
covered."  Therefore,  Petitioner  argues, 
Gold  Hill  and  all  other  suppliers  of 
Transcom  not  entitled  to  a  separate  rate 
should  be  expressly  listed  in  the  final 
results  as  among  those  to  which  the 
"PRC  rate"  applies. 


Department's  Position 

We  disagree  with  Transcom  and  L&S. 
It  is  our  policy  to  treat  all  exporters  of 
subject  merchandise  in  NME  countries 
as  a  single  government-controlled 
enterprise  and  assign  that  enterprise  a 
single  rate,  except  for  those  exporters 
which  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  We 
discussed  our  guidelines  concerning  the 
de  jure  and  de  facto  separate-rates 
analyses,  as  well  as  the  company- 
specific  separate-rates  determinations, 
in  the  Preliminary  Results  at  49572- 
49573.  We  have  determined  that 
companies  in  the  government-controlled 
enterprise  failed  to  respond  to  our 
requests  for  information  and, 
accordingly,  we  have  established  the 
rate  applicable  to  such  companies  (the 
PRC  rate)  using  uncooperative  BIA.  As 
discussed  below,  the  Act  mandates 
application  of  BLA  for  such  companies 
because  they  were  properly  included  in 
the  review  and  did  not  respond  to  the 
Department's  requests  for  information. 

Pursuant  to  our  NME  policy,  all  PRC 
exporters  or  producers  that  have  not 
demonstrated  that  they  are  separate 
from  PRC  government  control  are 
presumed  to  belong  to  a  single,  state- 
controlled  entity  (the  "NME  entity"),  for 
which  we  must  calculate  a  single  rate 
(the  "PRC  rate').  The  OT  has  upheld  our 
presumption  of  a  single,  state-controlled 
entity  in  NME  cases.  See  UCF  America, 
Inc.  V.  United  States,  870  F.  Supp.  1120, 
1126  (OT  1994),  Sigma  Corp  I,  and 
Tianjin  Machinery  Import  &■  Export 
Corp.  V.  United  States,  806  F.  Supp. 
1008, 1013-15  (OT  1992).  Section 
353.22(a)  of  our  regulations  allows 
interested  parties  to  request  an 
administrative  review  of  an 
antidumping  duty  order  once  a  year 
during  the  anniversary  month.  This 
regulation  states  specifically  that 
interested  parties  must  list  the 
"specified  individual  producere"  to  be 
covered  by  the  review  (see  19  CFR 
353.22(a)  (1994)).  In  the  context  of  NME 
cases,  we  interpret  this  regulation  to 
mean  that,  if  at  least  one  named 
producer  or  exporter  does  not  qualify 
for  a  separate  rate,  all  exporters  that  are 
part  of  the  NME  entity  are  part  of  the 
review.  On  the  other  hand,  if  all  named 
producers  or  exporters  are  entitled  to 
separate  rates,  the  NME  entity  is  not 
represented  in  the  review  and,  therefore, 
the  NME  rate  remains  unchanged 
[accord  Federal-Mogul  n  at  788  ("(i)n  a 
situation  where  a  compiany's  entries  are 
unreviewed,  the  prior  cash  deposit  rate 
&t}m  the  LTFV  investigation  becomes 
the  assessment  rate,  which  must  in  turn 
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become  the  new  cash  deposit  rate  for 
that  company")). 

hi  these  reviews,  numerous 
companies  named  in  the  notice  of 
initiation  did  not  respond  to  our 
questionnaires.  On  July  26, 1994,  we 
sent  a  letter  to  the  PRC  embassy  in 
Washington  and  to  the  Ministry  of 
Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  in  Beijing, 
requesting  the  identification  of  TKB 
producers  and  manufacturer,  as  well  as 
information  on  the  production  of  TRBs 
in  the  PRC  and  the  sale  of  TRBs  to  the 
United  States.  MOFTEC  informed  us 
that  the  China  Chamber  of  Commerce 
for  Machinery  and  Electronics  Products 
Import  &  Export  (CCCME)  was 
responsible  for  coordinating  the  TRBs 
case.  MOFTEC  also  said  it  forwarded 
oiu-  letter  and  questionnaire  to  the 
CCCME.  On  August  31, 1994  we  sent  a 
copy  of  oiu-  letter  and  the  questionnaire 
directly  to  the  CCCME,  asking  that  the 
questionnaire  be  transmitted  to  all 
companies  in  the  PRC  that  produced 
TRBs  for  export  to  the  United  States  and 
to  all  companies  that  exported  TRBs  to 
the  United  States  during  the  POR. 

Because  we  did  not  receive 
information  concerning  many  of  the 
companies  named  in  the  notice  of 
initiation,  we  have  presumed  that  these 
companies  are  under  government 
control.  In  accordance  with  our  NME 
policy,  therefore,  the  government- 
controlled  enterprise,  which  is 
comprised  of  all  exporters  of  subject 
merchandise  that  have  not 
demonstrated  they  are  separate  from 
PRC  control,  is  part  of  this  review  and 
we  must  assign  a  "PRC  rate"  to  that 
enterprise.  As  we  did  not  receive 
responses  from  these  exporters,  we  have 
based  the  PRC  rate  on  BLA,  pursuant  to 
section  776(c)  of  the  Act.  This  rate  will 
form  the  basis  of  assessment  for  this 
review  as  well  as  the  cash  deposit  rate 
for  future  entries. 

We  acknowledge  a  recent  CIT 
decision  cited  by  Transcom  and  by  LAS, 
UCF  America  Inc.  v.  United  States,  SHp 
Op.  96-42  (OT  Feb.  27. 1996),  in  which 
the  Court  affirmed  the  Department's 
remand  results  for  reinstatement  of  the 
relevant  cash  deposit  rate  but  expressed 
disagreement  with  the  PRC-rate 
methodology  which  formed  the 
underlying  rationale  for  reinstatement. 
The  Court  raised  various  concerns  with 
the  Department's  application  of  a  PRC 
rate. 

The  Court  suggested  that  the 
De{}artment  lacks  authority  for  applying 
a  PRC  rate  in  lieu  of  an  "all  others"  rate. 
However,  despite  the  concerns 
expressed  by  the  Court,  it  is  the 
Department's  view  that  it  has  the 
authority  to  use  the  PRC  rate  in  lieu  of 


an  "all  others"  rate.  See  Heavy  Forged 
Hand  Tools,  Finished  or  Unfmish^, 
With  or  Without  Handles,  from  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR 15218,  - 
15221  (April  5, 1996). 

The  PRC  rate  is  consistent  with  the 
statute  and  regulations.  Section  751(a) 
requires  the  Department  to  determine 
individual  dumping  margins  for  each 
known  exporter  or  producer.  As 
discussed  above,  in  NME  cases,  all 
producers  and  exporters  which  have  not 
demonstrated  their  independence  are 
deemed  to  comprise  a  single  exporter. 
Thus,  we  assign  the  PRC  rate  to  the 
NME  entity  just  as  we  assign  an 
individual  rate  to  a  single  exporter  or 
producer,  or  group  of  related  exporters 
or  producers,  operating  in  a  market 
economy.  Because  the  PRC  rate  is  the 
equivalent  of  a  company-specific  rate,  it 
changes  only  when  we  review  the  NME 
entity.  As  noted  above,  all  exporters  or 
producers  will  either  qualify  for  a 
separate  company-specific  rate  or  will 
be  part  of  the  NME  enterprise  and 
receive  the  PRC  rate.  Consequently, 
whenever  the  NME  enterprise  has  been 
investigated  or  reviewed,  calculation  of 
an  "all  others"  rate  for  PRC  exporters  is 
imnecessary. 

Thus,  contrary  to  the  argument  by 
Transcom  and  L&S,  the  Department's 
automatic-assessment  regulation  (19 
CFR  353.22(e))  does  not  apply  to  this 
review  except  in  the  case  of  companies 
that  demonstrate  that  they  are  separate 
from  PRC  government  control  and  are 
not  part  of  this  review,  as  discussed 
below. 

We  also  disagree  with  the  assertion  by 
Transcom  and  L&S  that  companies  not 
named  in  the  initiation  notices  did  not 
have  an  opportimity  to  defend  their 
interests  by  demonstrating  their 
independence  from  the  PRC  entity.  Any 
company  that  believes  it  is  entitled  to  a 
separate  rate  may  place  evidence  on  the 
record  supporting  its  claim.  The 
company  referenced  by  Transcom  and 
L&S  made  no  such  showing,  despite  o\u 
efforts  to  transmit  the  questionnaire  to 
all  PRC  companies  that  produce  TRBs 
for  export  to  the  United  States. 

Furthermore,  Transcom 's  argument 
that  the  BIA-based  PRC-wide  rate 
cannot  be  applied  to  exports  by  Gold 
Hill  because  Gold  Hill  is  a  Hong  Kong 
company  rather  than  a  PRC  company 
are  also  unfounded.  Because  Gold  Hill's 
Chinese  suppUers  did  not  respond  to 
the  Department's  questionnaire,  we 
were  unable  to  determine,  with  respect 
to  sales  by  Gold  Hill,  whether  Gold  Hill 
or  the  Chinese  suppliers  were  the  first 
sellers  in  the  chain  of  distribution  to 
know  that  the  merchandise  they  sold 


was  destined  for  the  United  States.  See 
Yue  Pak.  Ltd.  v.  United  States.  Slip  Op. 
96-65,  at  6  (OT  April  18. 1996)(citing 
section  773(f)).  When  resellers  choose  to 
use  uncooperative  suppliers  that  are 
under  a  dumping  order,  they  must  bear 
the  consequences.  See  Yue  Pak  at  16. 
Otherwise,  uncooperative  PRC 
producers  would  be  free  to  hide  behind 
and  continue  exporting  through  low-rate 
Hong  Kong  exporters. 

Comment  35 

Petitioner  opposes  revocation  of  the 
order  with  respect  to  Shanghai, 
claiming:  (1)  That  it  is  unUkely  the  final 
results  in  the  three  reviews  at  issue 
would  demonstrate  consecutive  periods 
of  de  minimis  margins  for  Shan^ai;  (2) 
under  the  other  circumstances  of  this 
case,  it  is  likely  that  those  persons  will 
in  future  sell  subject  merchandise  at  less 
than  FMV;  and  (3)  Shanghai's  three 
years  of  no  dumping  would  be  too 
remote  in  time  to  serve  as  a  basis  for 
revocation. 

Petitioner  claims  that  the  preliminary 
de  minimis  margin  for  Shanghai  was 
based  on  results  that  contain  serious 
and  obvious  errors.  Petitioner  contends 
that  as  a  result  of  corrections  and 
changes  made  due  to  such  errors,  which 
have  been  noted  elsewhere,  the  final 
results  will  likely  yield  increased 
diunping  margins. 

Petitioner  also  argues  that,  although  a 
joint-venture  company  with  a  producer 
in  a  market-economy  country,  Shanghai 
is  still  mostly  owned  by  the  PRC-based 
partner  and,  thus,  all  of  the  people  of 
the  PRC.  Therefore,  Petitioner  asserts,  it 
would  be  irrational  to  ignore  Shanghai's 
relationship  to  other  producers  and 
exporters  for  purposes  of  revocation. 
Petitioner  notes  Uiat,  in  those  instances  ' 
in  which  the  Department  has  revoked 
orders  in  NME  cases,  it  has  always  done 
so  in  toto,  citing  Titanium  Sponge  From 
Georpa,  Revocation  of  the  Antidumping 
Finding.  60  FR  57219  (November  14, 
1995).  and  Ceiling  Fans  From  the 
People's  Republic  of  China:  Final 
Results  of  Changed  Circumstances 
Review  and  Revocation  of  Antidumping 
Duty  Order.  60  FR  14420  (March  17. 
1995).  Petitioner  argues  that  the 
Department  has  never  revoked  an  order 
applicable  to  an  NME  country  with 
respect  to  an  individual  company 
previously  found  to  have  dumped 
merchandise  in  the  United  States. 

Furthermore,  Petitioner  claims,  the 
Department  cannot  reasonably  predict 
that  Shanghai  is  unUkely  to  make  sales 
at  less  than  FMV  in  the  future.  Because 
of  recent  legislative  changes  under  the 
Uruguay  Round  Agreements,  Petitioner 
argues,  ESP  adjustments  (discussed  in 
Comment  14  above)  will  be  mandated  in 
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revieMTs  subsequent  to  this  review. 
Petitioner  asserts  that,  even  if  the 
Department  holds  to  the  position  taken 
in  the  preliminary  results  and  makes  no 
such  adjustment  in  this  review, 
mandatory  adjustments  in  subsequent 
reviews  are  likely  to  result  in  higher 
margins. 

Finally,  Petitioner  insists  that 
congressional  intent  is  that  the 
Department  should  always  use  the  most 
up-to-date  information  available  (citing 
FreepoTt  Minerals,  776  F.2d  at  1032,  A/ 
Tech  Specialty  Steel  Corp.  v.  United 
States,  745  F.2d  632,  640,  and  H.R.  Rep. 
No.  317.  96th  Cong.,  1st  Sess.  77  (1979)). 
Given  that  the  three  reviews  in  question 
are  behind  schedule,  Petitioner  argues 
that  a  decision  on  revocation  should  not 
be  made  until  after  the  final  results  of 
the  1994-95  review  are  known  and  have 
been  verified. 

Shanghai  replies  that  the  Department 
has,  pursuant  to  its  regulations,  the 
discretion  to  revoke  the  order  with 
respect  to  producers  in  NME  coimtries 
and  that  Petitioner  is  asking  the 
Department  to  ignore  the  plain  language 
of  19  CFR  353.25(a)(2)(i)-(iii).  Shanghai 
adds  that  nothing  in  the  Department's 
regulations  authorizes  the  exclusion  of 
NME  producers  from  the  scope  of  the 
revocation  procedures. 

Shanghai  argues  that  all  available 
evidence  establishes  that  sales  at  less 
than  FMV  are  not  likely  in  the  future, 
asserting  that,  instead,  there  is  a  clear 
pattern  of  sales  at  not  less  than  FMV. 
Shanghai  points  out  that  it  has 
submitted  written  certification  of  its 
agreement  to  immediate  reinstatement 
in  the  future  if  the  Department 
concludes  that  Shanghai  is  engaged  in 
sales  at  less  than  FMV.  Shanghai  also 
refutes  Petitioner's  argument  that  the 
nature  of  its  "relationship"  to  all  other 
PRC  producers  and  exporters  makes 
revocation  of  the  order  with  respect  to 
Shanghai  irrational.  Shanghai  states 
that,  where  Petitioner  assumes  central 
planning  and  collaboration,  the 
Department  has  found  none,  hence,  its 
granting  of  separate  rates  to  Shanghai 
and  others. 

Finally,  Shanghai  argues,  if  the 
Department  determines  to  revoke  the 
order  with  respect  to  Shanghai,  the 
decision  will  be  based  on  the  results  of 
the  three  most  recent  reviews.  Shanghai 
states  that  there  is  no  more  timely 
information  on  which  to  base  this 
decision  than  the  current  and  the  two 
preceding  reviews.. 

Department's  Position 

We  agree  with  Shanghai.  The 
regulations  do  not  distinguish  between 
market-economy  companies"  and  NME 
companies"  eligibility  for  revocation. 


We  have  determined  that  Shanghai  is 
entitled  to  a  rate  separate  bom  other 
PRC  producers  and  exporters.  Further, 
Shanghai  has  complied  with  sections 
353.25(b)  and  353.25(a)(2)(iii)  of  the 
Department's  regulations. 
Finally,  although  the  three  reviews  in 

auestion  have  been  delayed,  it  was  not 
ue  to  any  fault  on  the  part  of  Shanghai. 
Additionally,  these  reviews  do  represent 
the  most  up-to-date  information  on 
which  to  base  this  decision. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  we  received,  we  determine 
the  following  weighted-average  margins 
to  exist: 


Manufacturer/exporter 


Premier  Bearing  and  Equipment, 

Limited ' 

Guizhou    Machinery    Import  and 

Export  Corporation 

Henan  Machinery  arv]  Equipment 

Import  and  Export  Corp  

Luoyang  Bearing  Factory  

Shanghai  General  Bearing  Com- 
pany, Ltd  

Jilin  Machinery  Import  and  Export 

Corporation 

Chin  Jun  Industrial  Ltd 

Wafangdian  Bearing  Factory 

Liaoning   Machinery    Import   and 

Export  Corp 

China  National  Machinery  Import 

and  Export  Corp 

China  Natl  Automotive  Industry 

Import  and  Export  Corp  

Tiarahui  Hailin  Import  arKi  Export 

Corp 

Zhejiang   Machinery   Import  and 

Export  Corp 

PRC  Rate  2 „.. 


Margin 
(percent) 


25.56 

1.22 

0.16 
0.00 

0.04 

25.56 
428 
1.28 

4.01 

0.00 

0.46 

0.00 

4.32 
25.56 


^  As  cooperative  BIA.  we  assigned  the  high- 
er of  1)  ttte  highest  rate  ever  applicable  to  tfiat 
cornpeny  in  the  investigation  or  any  previous 
review,  or  2)  ttie  highest  calculated  margin  for 
any  respondent  that  supplied  an  adequate  re- 
sponse in  ttiis  review. 

^Parties  ttnt  were  named  in  the  initiation 
txit  are  not  listed  above  dkl  not  respond  to  the 
questionnaire  or  dkl  not  respond  to  ttw  sup- 
plemental questionnaire;  ttwrefore,  as  unco- 
operative BIA,  we  assigned  the  highest  rate 
calculated  in  ttie  investigation  or  in  mis  or  any 
ottier  review  of  sales  of  subject  merchandise 
from  tfie  PftC.  This  does  not  constitute  a  sep- 
arate-rate firxtng  for  ttie  firms  that  received 
the  PRC  rate. 

We  determine  that,  for  the  period  June 
1, 1993  through  May  31, 1994,  Shanghai 
had  a  weighted-average  antidumping 
duty  margin  of  0.04  percent.  We  further 
determine  that  Shanghai  has  sold 
subject  merchandise  at  not  less  than 
FMV  for  three  consecutive  review 
periods,  including  this  review  period, 
and  Shanghai  has  made  the  appropriate 
certification.  Therefore,  the  DNepartment 
is  revoking  the  order  with  resp>ect  to 
subject  merchandise  produced  and 


exported  by  Shanghai  in  accordance 
with  section  751(c)  of  the  Act  and  19 
CFR  353.25. 

This  revocation  applies  to  all  entries 
of  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  June  1, 1994. 
The  Department  will  order  the 
suspension  of  liquidation  ended  for  all 
such  entries  and  will  instruct  the 
Customs  Service  to  release  any  cash 
deposit  or  bonds.  The  Department  will 
further  instruct  the  Customs  Service  to 
refund,  with  interest,  any  cash  deposits 
on  post-June  1, 1994  Shuighai  entries. 
In  addition,  the  Department  will 
terminate  the  review  covering  subject 
merchandise  with  respect  to  Shanghai's 
sales  during  the  period  June  1, 1994 
through  May  31, 1995,  which  was 
initiated  August  16. 1995  (60  FR  42500). 
The  Department  will  also  terminate  the 
review  covering  subject  merchandise 
with  respect  to  Shanghai's  sales  during 
the  period  June  1. 1995  through  May  31. 
1996  which  was  initiated  August  8, 
1996  (61  FR  41373). 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  diflerences  between 
USP  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  these  final  results 
for  all  shipments  of  the  subject 
merchandise  enteredi  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1)  for 
the  companies  named  above  that  have 
separate  rates  and  were  reviewed 
(Premier,  Guizhou  Machinery,  Henan, 
Jilin,  Luoyang,  Liaoning,  Chin  Jun, 
Tianshui,  Zhejiang,  CMC,  China 
National  Automotive  Industry  Import 
and  Export  Guizhou,  and  Wafangdian), 
the  cash  deposit  rates  will  be  the  rates 
for  these  firms  established  in  these  final 
results  of  review;  (2)  for  Xiangfan 
International  Trade  Corporation,  which 
we  determine  to  be  entitled  to  a  separate 
rate,  the  rate  will  continue  be  that 
which  currently  applies  (8.83  percent); 
(3)  for  all  remaining  PRC  exporters,  all 
of  which  were  found  not  to  be  entitled 
to  separate  rates,  the  cash  deposit  will 
be  25.56  percent;  and  (4)  for  other  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC,  the  cash  deposit  rate  will 
be  the  rate  applicable  to  the  PRC 
suppUer  of  that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 


UMI 
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This  notice  serves  as  a  reminder  to 
impofters  of  tlieir  req>onsibility  under 
19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  i»esumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  snves  as  a  reminder 
to  parties  subject  to  APOs  of  their 
responsibility  concerning  disposition  of 
proprietary  information  disclosed  under 
APO  in  accordance  with  19  CFR 
3S3.34(d).  Timely  written  notification  of 
the  return/destruction  of  APO  materials 
or  conversion  to  }udicial  protective 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation. 

This  administrative  review, 
revocation,  and  notice  are  in  accordance 
with  section  751(a)(l]  of  the  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  353.22 
and  353.25. 

Dated:  February  3. 1997. 
Robot  S.  LaKuna, 
Acting  Assistant  Secretary  for  Import 
Admuustiation. 

(FR  Doc  97-3356  Filed  2-10-97;  8:45  am] 


Canters  for  Disaaaa  Control  and 
PrevantkNi,  at  al.;  Notica  of 
Consolidalad  Daeiaion  on  Applicationa 
for  Duty-Fraa  Entry  of  Sdantific 
Inalruniants 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651.  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5:00  p.m.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington,  D.C 

Comments:  None  received.  Decision: 
Approved.  No  instrument  df  equiwdent 
scientific  value  to  the  foreign 
instnmients  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number.  9&-114.  Applicant: 
Centers  for  Diseese  Control  and 
Prevention.  Atlanta,  GA  30341-3724. 
Instrument:  ICP  Mass  Spectrometer, 
Model  MAT  ELEMENT,  h/tanufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
See  notice  at  61  FR  59417,  November 
22. 1996.  Reasons:  The  foreign 
instrument  provides  a  magnetic  sector 


mass  analyzer  with  sensitivity  to  detect 
trace  amounts  (to  parts  per  quadrillion) 
of  radionuclides  in  liquid  samples. 
Advice  received  from:  National 
Institutes  of  Health.  November  25, 1996. 

Docket  Number.  96-115.  Applicant: 
Horn  Point  Environmental  Laboratcny, 
Cambridge,  MD  21613.  Instrument: 
Fluorometer.  Manufacturer  Heinz  Walz, 
GmbH,  Germany.  Intended  Use:  See 
notice  at  61  FR  59417,  November  22, 
1996.  Reasons:  The  foreign  instrummt 
provides:  (1)  an  actinic  intensity  of  up 
to  5000  W/m  2  and  (2)  detection  of 
chloroplast  or  algal  suspensions  to  1  mg 
chlorophyll  per  Uter.  Advice  received 
fiom:  National  Institutes  of  Health, 
November  25, 1996. 

Docket  Number:  9&-118.  Applicant: 
The  Pennsylvania  State  University. 
University  Parii,  PA  16802.  Instrument: 
Accessories  for  OCD  Microscope. 
Manufacturer:  Linkam  Scientific 
Instruments,  Ltd.,  United  Kingdom. 
Intended  Use:  See  notice  at  61  FR 
66018.  December  16, 1996.  Reasons: 
The  foreign  instrument  provides:  (1) 
automatic  control  of  temperature  with  a 
range  of  -  196»C  to  600»C  and  (2) 
computer-generated  sample  imaging 
with  video  text  overlay  on  data  images 
for  sample  identification  and  recording 
of  operating  parameters.  Advice 
received  from:  U.S.  Geological  Survey, 
Januarv  8, 1997. 

The  National  Institutes  of  Health  and 
the  U.S.  Geological  Survey  advise  that 
(1)  the  capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalont 
scientific  value  to  any  of  the  foreign 
instruments. 
FmkW.Crael. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc  97-3358  Filed  2-10-97;  8:45  am) 


Appiicationa  for  Outy-Fraa  Entry  of 
Scianllficlnatnjmanta 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
SUtes. 


Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  CcHuneroe.  Washington, 
D.C  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C. 

Docket  Nurnbai  96-144.  Applicant: 
Massachusetts  Institute  of  Te^nology, 
Department  of  Chemistry,  77 
Massachusetts  Avenue,  Building  18, 
Room  591,  Cambridge,  MA  02139. 
Instrument:  Dual  Mixing  Stopped-Flow 
System.  Model  SF-61.  tAanufacturer. 
I^-Tech  Scientific.  United  Kingdom. 
Intended  Use:  The  article  is  intended  to 
be  used  to  conduct  pre-steady-state 
kinetic  studies  of  the  reaction 
mechanisms  of  multicom{>onent 
enzjnnes  and  inorganic  model 
compoimds  under  controlled  conditions 
of  temperature.  pH  ionic  strength, 
solvent  composition  and  oxygen 
tension.  Application  accepted  by 
Commissioner  of  Customs:  December 
27. 1996. 

Docket  Number:  96-145.  Applicant: 
Georgia  Institute  of  Technology,  Georgia 
Tech  Research  Institute,  225  North 
Avenue,  AUanta,  GA  30322-0834. 
Instrument:  Ion-Assisted  Deposition 
System.  Model  APS  1104. 
Manufacturer:  Leybold  AG.  Intended 
Use:  'The  instnmient  will  be  used  in 
studies  of  luminescent  materials 
(SrSK:e  J:  SiON;  AI2O3;  hidium  tin 
oxide;  ZnS-.Mn)  that  will  be  deposited  as 
very  thin  films  on  substrate  materials. 
The  main  thrust  of  the  research  will  be 
development  of  the  icm  assisted 
deposition  technique  to  deposit  the 
above  materials  in  crystalline  form  at 
relatively  low  substrate  temperatures 
(200-500*C).  In  addition,  the  instrumwnt 
will  be  used  fat  educational  purposes  in 
graduate  level  special  topic  courses  in 
thin  film  disposition  sdmce  ofiiered  in 
the  Electrical  Engineering.  Physics  and 
Material  Sdenoe  and  En^eering 
Schools.  Application  accepted  by 
Commissioner  of  Customs:  December  ~ 
27. 1996. 

Docket  Number  96-146.  Applicant: 
University  of  California,  San  D^ego, 
Scripps  Institute  of  Oceanography,  7835 
Trade  Street,  San  Diego,  CA  92121. 
InOrument:  (2)  Directional  Waverider 
Buoys.  Manufacturer  Datawell,  BV,  The 
Netho'lands.  Intended  Use:  The 
instrument  will  be  deployed  across  the  . 
continental  shelf  to  monitor  and  verify 
wave  evolution  modeling  efforts. 
AppUcation  accepted  by  Commissioner 
of  Customs:  December  30, 1996. 

Docket  Number.  96-147.  Applicant: 
U.S.  Geological  Survey.  Box  25046.  MS 
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977,  Denver  Federal  Center.  Denver,  CX) 
80225.  //istrunienf:  Mass  Spectrometer, 
Model  Optima.  Manufacturer: 
Micromass.  United  Kinedom.  Intended 
Use:  The  instnmient  will  be  used  to 
study  the  stable  isotope  variations  that 
resulted  during  the  formation  and 
history  of  rocks,  minerals  and  gases 
from  a  variety  of  geologic  sites  and 
contexts.  Application  accepted  by 
Commissioner  of  Customs:  December 
30. 1996. 

Docket  Number:  96-148.  Applicant: 
Woods  Hole  Oceanographic  Institution, 
Bell  House,  MS  39,  221  Oyster  Pond 
Road,  Woods  Hole,  MA  02543-1531. 
Instrument:  Mass  Spectrometer,  Model 
MAT  ELEMENT.  Manufacturer: 
Finnigan  MAT,  Germany.  Intended  Use: 
The  instrument  will  be  used  for 
elemental  and  isotopic  analyses  of 
seawater,  sediments,  microfossils, 
plankton,  corals  and  rocks.  Applications 
will  range  from  the  study  of  natural  and 
artificial  radionuclides  in  the 
environment,  the  marine  chemistry  of 
trace  metals,  ecotoxicology,  petrology  of 
basaltic  rocks,  paleoceanographic 
studies,  climate  change  studies,  etc.  In 
addition,  the  instrument  will  be  used  to 
instruct  students  in  its  use.  Application 
accepted  by  Commissioner  of  Customs: 
December  31, 1996. 

Docket  Number:  96-149.  Applicant: 
University  of  Vermont,  Department  of 
Physical  Therapy.  305  Rowell  Building, 
Burlington.  VT  05405-0068.  Instrument: 
Motion  Analysis  System  and  Telemg 
System,  Model  Elite  Plus.  Manufacturer: 
Bioengineering  Technology  &  Systems, 
Italy.  Intended  Use:  The  instrument  will 
be  used  for  human  movement  studies 
focusing  on  human  gait,  posttue  and 
balance  and  upper  extremity  movement. 
These  studies  are  aimed  at  quantifying 
and  understanding  normal  and 
disordered  human  movement  from 
neurological,  physiologic, 
biomechanical  and  behavioral 
perspectives.  Application  accepted  by 
Commissioner  of  Customs:  December 
31, 1996. 
Frank  W.Qwl, 

Otrector,  Statutory  Import  Progmms  Staff. 
[FR  Doc.  97-3360  Filed  2-10-97;  8:45  am) 
MUMQ  CODE  tsie-oe-p 


Unhrerstty  of  Wyoming;  Notice  of 
Decision  on  Application  for  Outy-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultiu^l  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5:00  p.m.  in  Room  4211, 


U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  96-117.  Applicant: 
University  of  Wyoming,  Laramie.  WY 
82071-3006.  Instrument:  Electron 
Microprobe,  Model  JXA-8900/5CH. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  See  notice  at  61  FR 
66017,  December  16, 1996. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  high  accuracy  elemental 
analysis  of  surface  microareas  with  a 
scanning  image  magnification  of  x  40  to 
300  000  (WD:  11  mm)  and  a  secondary 
electron  image  resolution  to  6  nm.  The 
National  Institute  of  Standards  and 
Technology  advises  that  (1)  these 
capabilities  are  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  for  the 
applicant's  intended  use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director.  Statutory  Import  Programs  Staff. 
(FR  Doc.  97-3359  Filed  2-10-97;  8:45  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Environmental  Protection  Agency 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration, - 
Department  of  Commerce,  and 
Environmental  Protection  Agency. 
ACTION:  Notice  of  Availability  of 
Proposed  Findings  Doctunents, 
Environmental  Assessments,  and 
Findings  of  No  Significant  Impact  on 
Approval  of  Coastal  Nonpoint  Pollution 
Control  Programs  for  New  Hampshire, 
Mississippi,  Alabama  and  Oregon. 

StHMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Doaunents,  Environmental  Assessments 
(EA's),  and  Findings  of  No  Significant 
Impact  for  New  Hampshire,  Mississippi, 
Alabama  and  Oregon.  Coastal  states  and 


territories  were  required  to  submit  their 
coastal  nonpoint  programs  to  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  Tlie  Findings 
documents  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each  state 
and  territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C, 
section  1455b,  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA),  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
programs  submitted  to  NOAA  and  EPA 
by  New  Hampshire,  Mississippi, 
Alabama  and  Oregon. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  programs 
submitted  by  New  Hampshire, 
Mississippi,  Alabama  and  Oregon.  The 
requirements  of  40  CFR  Parts  1500-1508 
(Cotmcil  of  Environmental  Quality 
(CEQ)  regulations  to  implement  the 
National  Environmental  Policy  Act) 
apply  to  the  preparation  of  the 
Environmental  Assessments. 
Specifically,  40  CFR  section  1506.6 
requires  agencies  to  provide  public 
notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan, 
Coastal  Programs  Division  (N/0RM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,^eL  (301)  713-3121,  x201. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  March  12, 
1997. 

A0DRES8E8:  Comments  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/0RM3).  Office  of  Ocean  and 
Coastal  Resource  Management.  NOS. 
NOAA.  1305  East-West  Highway,  Silver 
Spring,  Maryland,  20910,  tel.  (301)  713- 
3155,  xl95. 
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(Federal  Domestic  Assistaoce  Catalog  11.419 
Coast  Zone  Management  Program 
Administration) 

Dated:  Febniaiy  6, 1997. 
David  L.  Evans, 

Acting  Deputy  Assistant.  Administrator  for 
Ocean  Services  and  Coastal  Zone 
h4anagement.  National  Oceanic  and 
Atmospheric  Administration. 
UbmlLVilmjlmud,TIl 
Director.  Office  of  Wetlands,  Oceans  and 
Watersheds.  Environmental  Protection 
Agency. 

(PR  Doc.  97-3397  Filed  2-10-97;  8:45  am] 
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p.D.  020497B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKNC  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
convene  a  public  meeting  of  the 
Standing  and  Special  Reef  Fish 
Scientific  and  Statistical  Committee 
(SSC). 

DATES:  The  meeting  will  be  held  on 
March  3, 1997,  from  9:00  a.m.  to  4:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Crown  Plaza,  333 
Poydras  Street,  New  Orleans,  LA; 
telephone  504-525-9444. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000.  Tampa. 
FL  33619. 

FOR  FURTHER  mF0RMATK3N  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Coimcil;  telephcme:  813-228-2815. 
SUPPLEMENTARY  MFORMATION:  The  Reef 

Fish  SSC  will  review  additional 
analyses  of  shrimp  trawl  bycatch  of  red 
snapper  prepared  by  NMFS.  Iliese 
analyses  may  include  revisions  to  the 
data  base  and  to  the  methodology  based 
on  recommendations  developed  at  the 
Reef  Fish  Stock  Assessment  Panel 
(RFSAP)  meeting  held  February  12-14, 
1997. 

The  SSC  will  also  consider 
recommendations,  if  any,  of  the  RFSAP 
for  phasing  in  over  a  3-year  period 
levels  of  total  allowable  catch,  bag 
limits,  and  quotas  for  vermilion  snapper 
in  the  Gulf  of  Mexico.  The  SSC  will 
develop  their  recommendations  to  the 
Council  on  these  issues. 


Special  Accominodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  February  24, 1997. 

Dated:  February  5, 1997. 
Bruce  MorefaaMl, 

Acting  Director.  Offlce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-3259  Filed  2-10-97;  8:45  am) 
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Patent  and  Trademark  Office 
[Docket  No.  970129014-7014-01] 
RIN  0651-XX09 

Interim  Guidelines  for  the  Examination 
of  Claims  Directed  to  Species  of 
Chemical  Compositions  Based  Upon  a 
Single  Prior  Art  fleference 

AGENCY:  Patent  and  Trademaric  Office, 

Commerce. 

ACTXM:  Notice. 

SUMMARY:  The  Patent  and  Trademaric 
Office  (PTO)  requests  comments  bora 
any  interested  member  of  the  public  on 
interim  guidelines  to  be  used  by  office 
personnel  in  their  review  of  patent 
applications  which  contain  claims 
directed  to  a  species  or  subgenus  of 
chemical  compositions  for  compliance 
with  35  U.S.C.  103  based  upon  a  single 
prior  art  reference  which  discloses  a 
genus  embracing  the  claimed  sp>ecies  or 
subgenus  but  does  not  expressly 
describe  the  particular  claimed  species 
or  subgenus. 

DATES:  The  interim  guidelines  are 
effective  February  11. 1997. 

Written  comments  on  the  interim 
guidelines  will  be  accepted  by  the  PTO 
until  April  14, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  attention  of  Linda 
Moneys  Isacson,  Office  of  the  Solicitor. 
P.O.  Box  15667,  Arlington,  Virginia 
22215  or  to  Linda  S.  Therkom,  Box 
Comments,  Assistant  Commissioner  for 
Patents,  Washington.  DC.  20231,  or  by 
facsimile  transmission  to  (703)  305- 
9373  or  by  electronic  mail  to  baird- 
comments@uspto.gov. 

Written  comments  will  be  made 
available  for  public  inspection  at  the 
Patent  Search  Room,  C^tal  Plaza  3. 
2021  South  Clark  Place.  Arlington.  VA. 
In  addition,  comments  provided  in 
machine-readable  format  will  be 
available  through  the  PTO's  Website  at 
http://www.uspto.gov. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Linda  Moneys  Isacson,  Office  of  the 


Solicitor.  P.O.'Box  15667.  Arlington. 
Virginia  22215  or  Linda  S.  Therkom. 
Box  Comments.  Assistant  Commissioner 
for  Patents.  Washington,  DC  20231,  or 
by  facsimile  transmission  to  (703)  305- 
9373  or  by  electronic  mail  to  baird- 
commentsOuspto.gov. 

SUPPI.EMENTARY  MFORMATION:  The 
Conunissioner  of  Patents  and 
Trademarks  issued  a  Notice  in  the 
Official  Gazette  (O.G.)  on  April  17, 1995 
(1174  O.G.  68).  withdrawing  the  Office's 
March  22. 1994  O.G.  Notice  (1161  O.G. 
314).  Both  notices  were  entitled  "In  re 
Baird."  Pursuant  to  the  April  17. 1995 
O.G.  Notice,  the  following  interim 
examination  guidelines  are  being 
published  for  public  comment,  llie 
purpose  of  these  guideUnes  is  to  assist 
PTO  personnel  in  the  examination  of 
applications  which  contain  claims 
directed  to  a  species  or  subgenus  of 
chemical  compositions  for  compliance 
with  35  U.S.C.  103  based  upon  a  single 
prior  art  reference  which  discloses  a 
genus  embracing  the  claimed  species  or 
subgenus  but  does  not  expressly 
describe  the  particular  claimed  species 
or  subgenus.  Thereof,  these  interim 
guidelines  will  be  referred  to  as  "Genus- 
Species  Guidelines." 

It  has  been  determined  that  these 
interim  guidelines  are  not  a  significant 
rule  for  purposes  of  Executive  Order 
12866.  Because  these  guidelines  govern 
internal  practices,  they  are  exempt  from 
notice  and  comment  rulemaking  under 
5  U.S.C.  553(b)(A). 

Members  of  the  public  may  present 
written  comments  on  these  guidelines. 
Written  comments  should  include  the 
following  information: 

— Name  and  affiliation  of  the  individual 
responding; 

— An  indication  of  whether  the 
comments  offered  represent  views  of 
the  respondent's  organization  or  are 
the  respondent's  personal  views;  and 

— If  applicable,  information  on  the 
respondent's  organization,  including 
the  type  of  organization  (e.g., 
business,  trade  group,  university, 
nonprofit  organization). 

The  PTO  is  particularly  interested  in 
comments  relating  to  the  accuracy  of  the 
emphasized  prior  art  teachings,  and 
comments  identifying  any  additional 
teachings  that  should  be  emphasized  in 
determining  whether  a  prima  facie  case 
of  obviousness  exists  in  the  types  of 
cases  covered  by  these  interim 
guidelines.  The  PTO  is  also  interested  in 
comments  relating  to  the  effect  these 
guidelines  may  have  on  future 
application  submissions. 
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Dated:  February  5, 1997.  • 

Bnioe  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 

I.  Interim  Guidelines  for  the 
Examination  of  Gaims  Directed  to 
Species  of  Chemical  Compositions 
Based  Upon  a  Single  Prior  Art 
Refinance 

These  "Genus-Species  Guidelines" 
are  to  assist  Office  personnel  in  the 
examination  of  applications  which 
contain  claims  to  species  or  a  subgenus 
of  chemical  compositions  for 
compUance  with  35  U.S.C.  103  based 
upon  a  single  prior  art  reference  which 
discloses  a  genus  encompassing  the 
claimed  species  or  subgenus  but  does 
not  expressly  disclose  the  particular 
claimed  species  or  subgenus.  Oflice 
personnel  should  attempt  to  find 
additional  prior  ari  to  show  that  the 
differences  between  the  prior  art 
primary  reference  and  the  claimed 
invention  as  a  whole  would  have  been 
obvious.  Where  such  additional  prior  art 
is  not  found,  Office  personnel  should 
follow  these  guidelines  to  determine 
whether  a  single  reference  35  U.S.C.  103 
rejection  would  be  appropriate.  The 
guidelines  are  based  on  the  Office's 
current  understanding  of  the  law  and 
are  believed  to  be  fully  consistent  with 
binding  precedent  of  the  Supreme 
Court,  the  Federal  Grcuit,  and  the 
Federal  Cinniit's  predecessor  courts. 

The  analysis  of  the  guidelines  begins 
at  the  (mint  during  examination  after  a 
single  prior  art  reference  is  found 
disclosing  a  genus  encompassing  the 
claimed  species  or  subgenus.  Before 
reaching  this  point,  Office  personnel 
should  follow  normal  examination 
procedures.  Accordingly,  Office 
personnel  should  first  analyze  the 
claims  as  a  whole  in  light  of  and 
consistent  with  the  written  description, 
considering  all  claim  limitations.*  Next, 
Office  personnel  should  conduct  a 
thorough  search  of  the  prior  art  and 
identify  all  relevant  references.^  If  the 
most  relevant  prior  art  consists  of  a 
single  prior  art  reference  disclosing  a 
genus  encompassing  the  claimed 
species  or  subgenus,  Office  personnel 
should  follow  the  guidelines  set  forth 
herein. 

These  guidelines  do  not  constitute 
substantive  rulemaking  and  hence  do 
not  have  the  force  and  effect  of  law. 
Rather,  they  are  to  assist  Office 
personnel  in  analyzing  claimed  subject 
matter  for  compliance  with  substantive 
law.  Thus,  rejections  must  be  based 
up<n  the  substantive  law,  and  it  is  these 
rejections  which  are  appealable,  not  any 


failiue  by  Office  personnel  to  follow 
these  guidelines. 

Office  personnel  are  to  rely  on  these 
guidelines  in  the  event  of  any 
inconsistent  treatment  of  issues  between 
these  guidelines  and  any  earlier 
provided  guidance  firom  the  Office. 

II.  Determine  Whether  the  Claimed 
Species  or  Subgenus  Would  Have  Been 
Obvious  to  One  of  Ordinary  Skill  in  the 
Pertinent  Art  at  the  Time  the  Invention 
Was  Made 

The  patentability  of  a  claim  to  a 
specific  compoimd  or  subgenus 
embraced  by  a  prior  art  genus  should  be 
analyzed  no  differently  than  any  other 
claim  for  purposes  of  35  U.S.C.  103.3  ^ 
determination  of  patentability  under  35 
U.S.C.  103  should  be  made  upon  the 
facts  of  the  particular  case  in  view  of  the 
totality  of  the  circumstances.'*  Use  of  per 
se  rules  by  Office  personnel  is  improper 
for  determining  whether  claimed  subject 
matter  would  have  been  obvious  imder 
35  U.S.C.  103.»  The  fact  that  a  claimed 
sp>ecies  or  subgenus  is  encompassed  by 
a  prior  art  genus  is  not  sufficient  by 
itself  to  establish  a  prima  facie  case  of 
obviousness.^ 

A  proper  obviousness  analysis 
involves  a  three-step  process.  First, 
Office  {>ersonnel  should  establish  a 
prima  facie  case  of  unpatentability 
considering  the  factors  set  out  by  the 
Supreme  Court  in  Graham  v.  John 
Deere.  ^  If  a  prima  facie  case  is 
established,  the  burden  shifts  to 
applicant  to  come  forward  vrith  rebuttal 
evidence  or  argument  to  overcome  the 
prima  facie  case." 

Finally,  Office  personnel  should 
evaluate  the  totality  of  the  facts  and  all 
of  the  evidence  to  determine  whether 
they  still  support  a  conclusion  that  the 
claimed  invention  would  have  been 
obvious  to  one  of  ordinary  skill  in  the 
art  at  the  time  the  invention  was  made." 

A.  Establishing  a  Prima  Facie  Case  of 
Obviousness 

To  establish  a  prima  fade  case  of 
obviousness  in  a  genus-species  chemical 
composition  situation,  as  in  any  other 
35  U.S.C.  103  case,  it  is  essential  that 
Office  personnel  find  some  motivation 
or  suggestion  to  make  the  claimed 
invention  in  Ught  of  the  prior  art 
teachings.^"  In  order  to  find  such 
motivation  or  suggestion  there  should 
be  a  reasonable  likelihood  that  the 
claimed  invention  would  have  the 
properties  disclosed  by  the  prior  art 
teachings.  *>  These  disclosed  findings 
should  be  made  with  a  complete 
understanding  of  the  first  ttuee 
"Graham  factors."  "  Thus.  Office 
personnel  should  (1)  determine  the 
"scope  and  content  of  the  prior  art";  (2) 


ascertain  the  "differences  between  the 
prior  art  and  the  claims  at  issue";  and 
(3)  determine  "the  level  of  ordinary  skill 
in  the  pertinent  art."  " 

1.  Determine  the  Scope  and  Content  of 
the  Prior  Art 

As  an  initial  matter.  Office  personnel 
should  determine  the  scope  and  content 
of  the  relevant  prior  art.  Each  reference 
must  qualify  as  prior  art  under  35  U.S.C. 
102,1*  and  should  be  in  the  field  of 
applicant's  endeavor,  or  be  reasonably 
pertinent  to  the  particular  problem  with 
which  the  inventor  was  concerned.*' 

In  the  case  of  a  prior  art  reference 
disclosing  a  genus.  Office  personnel 
should  make  findings  as  to  (1)  the 
structure  of  the  disclosed  prior  art  genus 
and  that  of  any  expressly  described 
species  or  sufa^nus  within  the  genus; 
(2)  any  physical  or  chemical  properties 
and  utilities  disclosed  for  the  genus,  as 
well  as  any  suggested  limitations  on  the 
usefulness  of  the  genus,  and  any 
problems  alleged  to  be  addressed  by  the 
genus;  (3)  the  predictability  of  the 
technology;  and  (4)  the  number  of 
species  encompassed  by  the  genus 
taking  into  consideration  all  of  the 
variables  possible. 

2.  Ascertain  the  Differences  Between  the 
Prior  Art  Genus  and  the  Claimed 
Species  or  Subgenus 

Once  a  relevant  prior  art  genus  is 
identified.  Office  personnel  should 
compare  it  to  the  claimed  species  or 
subgisnus  to  determine  the  differences. 
Through  this  comparison,  the  closest 
disclosed  species  or  subgenus  in  the 
prior  art  reference  should  be  identified 
and  compared  to  that  claimed.  Office 
personnel  should  make  explicit  findings 
on  the  similarities  and  differences 
between  the  closest  prior  art  reference 
and  the  claimed  species  or  subgenus 
including  findings  relating  to  similarity 
of  structure,  chemical  properties  and 
utilities.*" 

3.  Determine  the  Level  of  Skill  in  the 
Art 

Office  personnel  should  evaluate  the 
prior  art  from  the  standpoint  of  the 
hypothetical  person  having  ordinary 
skill  in  the  art  at  the  time  the  claimed 
invention  was  made.*^  In  most  cases, 
the  only  facts  of  record  pertaining  to  the 
level  of  skill  in  the  art  will  be  found 
within  the  prior  art  reference.  However, 
any  additional  evidence  presented  by 
applicant  should  be  evaluated. 
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4.  Determine  Whether  One  of  Ordinary 
Skill  in  the  Art  Would  Have  Been 
Motivated  To  Select  the  Claimed 
Species  or  Subgenus 

In  light  of  the  findings  made  relating 
to  the  three  Graham  factors,  Office 
personnel  should  determine  whether 
one  of  ordinary  skill  in  the  relevant  art 
would  have  been  motivated  to  make  the 
claimed  invention  as  a  hole,  i.e.,  to 
select  the  claimed  species  or  subgenus 
from  the  disclosed  prior  art  genus.  >'  To 
address  this  key  issue,  Office  personnel 
should  consider  all  relevant  prior  art 
teachings,  focusing  on  the  following, 
where  present. 

a.  Consider  the  Size  of  the  Genus. 
Consider  the  size  of  the  prior  art  genus, 
bearing  in  mind  that  size  alone  cannot 
support  an  obviousness  rejection.  ^^ 
There  is  no  absolute  correlation  between 
the  size  of  the  prior  art  genus  and  a 
conclusion  of  obviousness.^"  Thus,  the 
mere  fact  that  a  prior  art  genus  contains 
a  small  number  of  members  does  not 
create  a  per  se  rule  of  obviousness. 
Some  motivation  to  select  the  claimed 
species  or  subgenus  must  be  taught  by 
the  prior  art.^^  However,  a  genus  may  be 
so  small  that  it  would  anticipate  the 
claimed  species  or  subgenus.  For 
example,  it  has  been  held  that  a  prior  art 
genus  containing  only  20  compounds 
inherently  anticipated  a  claimed  species 
within  the  genus  because  "one  skilled 
in  (the)  art  would  •  *  *  envisage  each 
member"  of  the  genus.^^ 

b.  Consider  the  Express  Teachings.  If 
the  prior  art  reference  expressly  teaches 
a  particular  reason  to  select  the  claimed 
species  or  subgenus,  Office  personnel 
should  point  out  the  express  disclosure 
which  would  have  motivated  one  of 
ordinary  skill  in  the  art  to  select  the 
claimed  invention.^^ 

c.  Consider  the  Teachings  of 
Structural  Similarity.  Consider  any 
teachings  of  a  "typical,"  "preferred,"  or 
"optimum"  species  or  subgenus  within 
the  disclosed  genus.  If  such  a  species  or 
subgenus  is  structurally  similar  to  that 
claimed,  its  disclosure  may  motivate 
one  of  ordinary  skill  in  the  art  to  choose 
the  claimed  species  or  subgenus  from 
the  genus,^^  based  on  the  reasonable 
expectation  that  structurally  similar 
species  usually  have  similar 
properties.25  The  utility  of  such 
properties  will  normally  provide  some 
motivation  to  make  the  claimed  species 
or  subgenus.^ 

In  making  an  obviousness 
determination,  OfBce  personnel  should 
consider  the  niunber  of  variables  which 
must  be  selected  or  modified,  and  the 
nature  and  significance  of  the 
differences  between  the  prior  art  and  the 
claimed  invention.^'  The  closer  the 


physical  and  chemical  similarities 
between  the  claimed  species  or 
subgenus  and  any  exemplary  species  or 
subgenus  disclosed  in  the  prior  art,  the 
greater  the  expectation  that  the  claimed 
subject  matter  will  function  in  an 
equivalent  manner  to  the  genus.^" 

Similarly,  consider  any  teaching  or 
suggestion  in  the  reference  of  a 
preferred  species  or  subgenus  that  is 
significantly  difiisrent  in  structure  from 
the  claimed  species  or  subgenus.  Such 
a  teaching  may  weigh  against  selecting 
the  claimed  species  or  subgenus  and 
thus  against  a  determination  of 
obviousness.^  For  example,  teachings 
of  preferred  species  of  a  complex  nature 
within  a  disclosed  genus  may  motivate 
an  artisan  of  ordinary  skill  to  make 
similar  complex  species  and  thus  teach 
away  from  making  simple  species 
within  the  genus.^"  Concepts  used  to 
analyze  the  structural  similarity  of 
chemical  compounds  in  other  types  of 
chemical  cases  are  equally  usehil  in 
analyzing  genus-species  cases.'^ 
Generally,  some  teaching  of  a  structural 
similarity  vtrill  be  necessary  to  suggest 
selection  of  the  claimed  species  or 
subgenus'^ 

d.  Consider  the  Teachings  of  Similar 
Properties  or  Uses.  Consider  the 
properties  and  utilities  of  the 
structiually  similar  prior  art  species  or 
subgenus.  It  is  the  properties  and 
utilities  that  provide  real  world 
motivation  for  a  person  of  ordinary  skill 
to  make  species  structurally  similar  to 
those  in  the  prior  art.^^  Conversely,  lack 
of  any  known  useful  properties  weighs 
against  a  finding  of  motivation  to  make 
or  select  a  species  or  subgenus.^ 
However,  the  prior  art  need  not  disclose 
a  newly  discovered  property  in  order  for 
there  to  be  a  prima  facie  case  of 
obviousness.^'  If  the  claimed  invention 
and  the  structurally  similar  prior  art 
species  share  a  useful  property,  that  will 
generally  be  sufficient  to  motivate  an 
artisan  of  ordinary  skill  to  make  the 
claimed  species.^*  For  example,  based 
on  a  finding  that  a  tri-orthoester  and  a 
tetra-orthoester  behave  similarly  in 
certain  chemical  reactions,  it  has  been 
held  that  one  of  ordinary  ^11  in  the 
relevant  art  would  have  been  motivated 
to  select  either  structure.''  In  fact, 
similar  properties  may  normally  be 
presumed  when  compounds  are  very 
close  in  structure.^  Thus,  evidence  of 
similar  properties  weighs  in  favor  of  a 
conclusion  that  the  claimed  invention 
would  have  been  obvious. '" 

e.  Consider  the  Predictability  of  the 
Technology.  Consider  the  predictability 
of  the  technology.^  If  the  technology  is 
unpredictable,  it  is  less  likely  that 
structurally  similar  species  will  render 
a  claimed  species  obvious  because  it 


may  not  be  reasonable  to  infer  that  they 
would  share  similar  properties.*' 
However,  obviousness  does  not  require 
absolute  predictability,  only  a 
reasonable  expectation  of  success,  i.e.,  a 
reasonable  expectation  of  obtaining 
similar  properties.*^ 

f.  Consider  Any  Other  Teaching  to 
Support  the  Selection  of  the  Species  or 
Subgenus.  The  categories  of  relevant 
teachings  enumerated  above  are  those 
most  frequently  encountered  in  a  genus- 
species  case,  but  they  are  not  exclusive. 
Office  personnel  should  consider  the 
totality  of  the  evidence  in  each  case.  In 
unusual  cases,  there  may  be  other 
relevant  teachings  sufficient  to  support 
the  selection  of  Uie  species  or  subgenus 
and,  therefore,  a  conclusion  of 
obviousness. 

5.  Make  Express  Fact-Findings  and 
Determine  Whether  They  Support  A 
Prima  Facie  Case  of  Obviousness 

Based  on  the  evidence  as  a  whole,*' 
Office  personnel  should  make  express 
fact-findings  relating  to  the  Graham 
factors,  focusing  primarily  on  the  prior 
art  teachings  discussed  above.  The  fact- 
findings should  specifically  articulate 
what  teachings  or  suggestions  in  the 
prior  art  would  have  motivated  one  of 
ordinary  skill  in  the  art  to  select  the  , 
claimed  species  or  subgenus.* 
Thereafter,  it  should  be  determined 
whether  these  findings,  considered  as  a 
whole,  support  a  prima  facie  case  that 
the  claimed  invention  would  have  been 
obvious  to  one  of  ordinary  skill  in  the 
relevant  art  at  the  time  the  invention 
was  made. 

B.  Determining  Whether  Rebuttal 
Evidence  Is  Sufficient  To  Overcome  the 
Prima  Facie  Case  of  Obviousness 

If  a  prima  facie  case  of  obviousness  is 
established,  the  burden  shifts  to  the 
applicant  to  come  forward  with 
arguments  and/or  evidence  to  rebut  the 
prima  facie  case.**  Rebuttal  evidence 
and  arguments  can  be  presented  in  the 
specification,**  by  counsel,*'  or  by  way 
of  an  afBdavit  or  declaration  under  37 
CFR  1.132.*«  However,  arguments  of 
coimsel  cannot  take  the  place  of 
factually  supported  objective 
evidence.*" 

Office  personnel  should  consider  all 
rebuttal  ai'giunents  and  evidence 
presented  by  applicants.^  Rebuttal 
evidence  may  include  evidence  of 
"secondary  consideration,"  such  as 
"commercial  success,  long  felt  but 
unsolved  needs,  (and)  failure  of 
others,"  **  evidence  that  the  claimed 
inventitm  yields  unexpectedly 
improved  properties  or  properties  not 
present  in  the  prior  art,''  or  evidence 
that  the  claimed  invention  was  copied 
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by  others.''  It  may  also  include 
evidence  of  the  state  of  the  art,  the  level 
of  skill  in  the  art,  and  the  beliefs  of 
those  skilled  in  the  art.^^ 

Consideration  of  rebuttal  evidence 
and  ai^guments  requires  Office  personnel 
to  wei^  the  proffered  evidence  and 
arguments.  Office  personnel  should 
avoid  giving  evidence  no  weight,  except 
in  rare  drcumstances.'^  However,  to  be 
entitled  to  substantial  %veight  the 
applicant  should  establish  a  nexus 
between  the  rebuttal  evidence  and  the 
claimed  invention,^  i.e.,  objective 
evidence  of  nonobviousness  must  be 
attributable  to  the  claimed  invention." 
Additionally,  the  evidence  must  be 
reasonably  commensurate  in  scope  with 
the  claimed  invention.'*  However,  an 
exemplary  showing  may  be  sufficient  to 
establish  a  reasonable  correlation 
between  the  shotving  and  the  entire 
scope  of  the  claim,  when  viewed  by  a 
skilled  artisan.'*  On  the  other  hand, 
evidence  of  an  unexpected  property 
may  not  be  sufficient  regardless  of  the 
scope  of  the  showing.*®  Accordingly, 
each  case  should  be  evaluated 
individually  based  on  the  totality  of  the 
circumstances. 

Office  personnel  should  not  evaluate 
rebuttal  evidence  for  its  "knockdo%vn" 
value  against  the  prima  facie  cases  **  or 
summarily  dismiss  it  as  not  compelling 
or  insufficient.  If  the  evidence  is 
deemed  insufficient  to  rebut  the  prima 
facie  case  of  obviousness.  Office 
personnel  should  specifically  set  forth 
the  facts  and  reasoning  that  justify  this 
conclusion. 

m.  Reconsider  All  Evidence  and 
Clearly  Conunanicate  Findings  and 
Conclttaions 

A  determination  imder  35  U.S.C  103 
should  rest  on  all  the  evidence  and 
should  not  be  influenced  by  any  earlier 
conclusion.**  Thus,  once  the  applicant 
has  presented  rebuttal  evidence,  Office 
personnel  should  reconsider  any  initial 
obviousness  determination  in  view  of 
the  entire  record.*'  AH  the  proposed 
rejections  and  their  bases  should  be 
reviewed  to  confirm  their  correctness. 
Only  then  should  any  rejection  be 
imposed  in  an  Office  action.  The  Office 
action  should  clearly  communicate  the 
Office's  findings  and  conclusions, 
articulating  how  the  conclusions  are 
supported  by  the  findings. 

Where  appUcable,  the  findings  should 
clearly  articulate  which  portions  of  the 
reference  support  any  rejection.  Explicit 
findings  on  motivation  or  suggestion  to 
select  the  claimed  invention  should  also 
be  articulated  in  order  to  support  a  35 
U.S.C.  103  ground  of  rejection.** 
Conclusory  statements  of  similarity  or 
motivation,  without  any  articulated 
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rationale  or  evidentiary  support,  do  not 
constitute  sufficient  factual  findings. 

VL  Footnotes 

1.  When  evaluating  the  scope  of  a  claim, 
every  limitation  in  the  claim  must  be 
considered.  E.g.,  In  re  Ochiai.  71  P.3d  1565. 
1572,  37  USPQ2d  1127, 1133  (Fed.  Cir. 
1995).  However,  the  claimed  invention  may 
not  be  dissected  into  discrete  elements  to  be 
analyzed  in  isolation,  but  must  be  considered 
aa  a  whole.  E.g..  WX.  Gore  &  Assoc.,  Inc.  v. 
Gariock,  Inc..  721  F.2d  1540, 1548,  220  USPQ 
303,  309  (Fed.  Oi.  1983).  cert  denied.  469 
U.S.  851  (1984);  Jones  v.  Hardy.  727  F.2d 
1524, 1530.  220  USPQ  1021, 1026  (Fed.  Cir. 
1983)  ("treating  the  advantage  as  the 
invention  disregards  the  statutory 
requirement  that  the  invention  be  viewed  'as 
a  whole'"). 

2.  Both  claimed  and  unclaimed  aspects  of 
the  invention  should  be  searched  if  there  is 
a  reasonable  expectation  that  the  unclaimed 
aspects  may  be  later  claimed. 

3.  "The  section  103  requirement  of 
unobviousness  is  no  different  in  chemical 

.  cases  than  with  respect  to  other  categories  of 
patentable  inventions."  In  re  Papesch,  315 
F2d  381.  385. 137  USPQ  43.  47  ((XPA  1963). 

4.  E.g.,  In  re  Dillon.  919  F.2d  688, 692-93, 
16  USPQ2d  1897. 1901  (Fed.  C2r.  1990)  (in 
banc),  cert  denied.  500  U.S.  904  (1991). 

5.  E.g..  In  re  Brouwer,  77  F.3d  422, 425, 37 
USPQ2d  1663. 1666  (Fed.  Cir.  1996);  In  re 
Ochiai.  71  F.3d  1565. 1572.  37  USPQ2d  1127. 
1133  (Fed.  Cir.  1995);  In  re  Baird.  16  F.3d 
380.  382.  29  USPQ2d  1550. 1552  (Fed.  Or. 
1994). 

6.  In  re  Baird.  16  F.3d  380.  382,  29 
USPQ2d  1550. 1552  (Fed.  Cir.  1994)  ("The 
£act  that  a  claimed  compound  may  be 
encompassed  by  a  disclosed  generic  fbnnula 
does  not  by  itself  render  that  compound 
obvious.");  In  re  Jones.  958  F.2d  347,  350,  21 
USPQ2d  1941. 1943  (Fed.  Cir.  1992)  (Federal 
Qrcuit  has  "declineld]  to  extract  from  Merck 
(ft  Co.  v.  Biocrait  Laboratories  Inc.  874  F.2d 
804, 10  USPQ2d  1843  (Fed.  Cir.  1989))  the 
rule  that  *  •  •  regardless  of  how  broad,  a 
disclosure  of  a  chemical  genus  renders 
obvious  any  species  that  happens  to  fell 
»viUiin  it").  See  also  In  re  Deuel.  51  F.3d 
1552. 1559,  34  USPQ2d  1210. 1215  (Fed.  Cir. 
1995). 

7.  E.g..  In  re  Bell,  991  F.2d  781.  783.  26 
USPQ2d  1529. 1531  (Fed.  Cir.  1993)  ("The 
PTO  bears  the  burden  of  establishing  a  case 
of  prima  facie  obviousness.");  In  re  Rijckaert, 
9  F3d  1531. 1532,  28  USPQ2d  1955, 1956 
(Fed.  Cir.  1993);  In  re  Oetiker,  977  F.2d  1443, 
1445,  24  USPQ2d  1443, 1444  (Fed.  Or. 
1992). 

Graham  v.  John  Deere  Co..  383  U.S.  1.17- 
18  (1966),  requires  that  to  make  out  a  case 
of  obviousness,  one  must:  (1)  Determine  the 
scope  and  contents  of  the  prior  art;  (2) 
ascertain  the  differences  between  the  prior 
art  and  the  claims  in  issue;  (3)  determine  the 
level  of  skill  in  the  pertinent  art;  and  (4) 
evaluate  any  evidence  of  secondary 
considerations. 

8.  E.g..  Bell,  991  F.2d  at  783-84.  26 
USPQ2d  at  1531;  Rijckaert,  9  F.3d  at  1532. 
28  USPQ2d  at  1956;  Oetiker.  977  F.2d  at 
1445,  24  USPQ2d  at  1444. 

•.Id. 


10.  B.g.,  In  re  Brouwer,  77  F.3d  422, 425, 
37  USPQ2d  1663, 1666  (Fed.  Or.  1996) 
("ITlhe  mere  possibility  that  one  of  the  esters 
or  the  active  methylene  group-containing 
compounds  *  *  '  could  be  modified  or 
replaced  such  that  its  use  would  lead  to  the 
specific  sulfbalkylated  resin  recited  in  claim 
8  does  not  make  the  process  recited  in  claim 
8  obvious  'imless  the  prior  art  stiggested  the 
desirability  of  (such  a]  modification'  or 
replacement.")  (quoting  In  re  Gordon,  733 
F2d  900,  902.  221  USPQ  1125. 1127  (Fed. 
Or.  1984);  In  re  Vaeck.  947  F.2d  488, 493.  20 
USPQ2d  1438. 1442  (Fed.  Cir.  1991)  ("(A) 
proper  analysis  under  section  103  requires, 
inter  alia,  consideration  of  *  •  •  whether  the 
prior  art  would  have  suggested  to  those  of 
ordinary  skill  in  the  artthat  they  should 
make  the  claimed  composition  or  device,  or 
cany  out  the  claimed  process."). 

11.  The  prior  art  disclosure  nuy  be 
express,  implicit,  or  inherent  Regardless  of 
the  type  of  disclosure,  the  prior  art  must 
provide  some  motivation  to  one  of  ordinary 
skill  in  the  art  to  make  the  claimed  invention 
in  order  to  support  a  conclusion  of 
obviousness.  E.g..  Vaeck.  947  F.2d  at  493. 20 
USPQ2d  at  1442  (A  proper  obviousness 
analysis  requires  consideration  of  "whether 
the  prior  art  would  also  have  revealed  that 
in  so  making  or  carrying  out  (the  claimed 
invention),  those  of  ordinary  skill  would 
have  a  reasonable  expectation  of  success."); 
In  re  Dow  Chemical  Co..  837  F.2d  469. 473. 
5  USPQ2d  1529. 1531  (Fed.  Or.  1988)  ('The 
consistent  criterion  for  determination  of 
obviousness  is  whether  the  prior  art  would 
have  suggested  to  one  of  onfinary  skill  in  the 
art  that  this  process  should  be  carried  out 
and  would  have  a  reasonable  likelihood  of 
success,  viewed  in  the  light  of  the  prior 
art");  Hodosh  v.  Block  Drug  Co..  786  F.2d 
1136. 1143  n.  5.  229  USPQ  182, 187  n.  5 
(Fed.  Cir.),  cert  denied,  479  U.S.  827  (1986). 

12.  When  evidence  of  secondary 
considerations  such  as  unexpected  results  is 
initially  before  Uie  Office,  for  example,  in  die 
specification,  that  evidence  should  be 
considered  in  deciding  whether  there  is  a 
prima  facie  case  of  obviousness.  The 
determination  as  to  whether  a  prima  facie 
exisU  should  be  made  on  the  full  record 
before  the  Office  at  the  time  of  the 
determination. 

13.  Graham  v.  John  Deere.  383  U.S.  1, 17, 
148  USPQ  459. 467  (1966).  Accord,  e.g..  In 
re  Paulsen,  30  F.3d  1475. 1482. 31  USPQ2d 
1671, 1676  (Fed.  Cir.  1994). 

14.  Kg.,  Panduit  Crap.  v.  Dennison  M%. 
Co.,  810  F.2d  1561. 1568. 1  USPQ2d  1593. 
1597  (Fed.  Cir.)  ("Before  answering  Graham's 
'content'  inquiry,  it  must  be  known  whether 
a  patent  or  publication  is  in  the  prior  art 
under  35  U.S.C.  §  102.").  cert  denied,  481 
U.S.  1052  (1987). 

15.  In  re  Oetiker,  977  F.2d  1443. 1447.  24 
USPQ2d  1443. 1445  (Fed.  Cir.  1992).  Accord, 
e.g..  In  re  Qay,  966  F.2d  656, 658-59.  23 
USPQ2d  1058. 1060  (Fed.  Cir.  1992). 

16.  In  Stratoflex.  Inc.  v.  Aeroquip  Corp., 
713  F2d  1530. 1537.  218  USPQ  871,  877 
(Fed.  Cir.  1983).  the  Court  noted  that  "die 
question  under  35  U.S.C.  103  is  not  whether 
the  differences  [between  the  claimed 
invention  and  the  priOT  art)  would  have  been 
obvious"  but  "whether  the  claimed  invention 
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as  a  whole  would  have  been  obvious." 
(emphasis  in  original]. 

17.  See,  Ryko  Manufacturing  Co.  v.  Nu-Star 
Inc.,  950  F.2d  714,  718,  21  USPQ2d  1053. 
1057  (Fed.  Cir.  1991)  ("The  importance  of 
resolving  the  level  of  ordinary  skill  in  the  art 
lies  in  the  necessity  of  maintaining 
objectivity  in  the  obviousness  inquiry."); 
Uniroyal  Inc.  v.  Rudkin-Wiley  Corp.,  837 
F.2d  1044. 1050,  5  USPQ2D  1434, 1438  (Fed. 
Qr.).  cert  denied,  488  U.S.  825  (1988) 
(evidence  must  be  viewed  from  position  of 
ordinary  skill,  not  of  an  expert). 

18.  E.g..  Ochiai.  71  F.3d  at  156ft-70,  37 
USPQ2d  at  1131;  Deuel,  51  F.3d  at  1557.  34 
USPQ2d  at  1214  ("[A]  prima  facie  case  of 
unpatentability  requires  that  the  teachings  of 
the  prior  art  suggest  the  claimed  compounds 
to  a  person  of  ordinary  skill  in  the  art." 
(emphasis  in  original));  Jones.  958  F.2d  at 
351.  21  USPQ2d  at  1943-44  (Fed.  Cir.  1992); 
Dillon.  919  F.2d  at  692, 16  USPQ2d  at  1901; 
In  re  Ulu.  747  F.2d  703,  705,  223  USPQ 
1257. 1258  (Fed.  Cir.  1984)  ("The  prior  art 
must  provide  one  of  ordinary  skill  in  the  art 
the  motivation  to  make  the  proposed 
molecular  modifications  needed  to  arrive  at 
the  claimed  compound.").  See  also  In  re 
Kemps.  97  F.3d  1427. 1430. 40  USPQ2d 
1309, 1311  (Fed.  Cir.  19d6)  (discussing 
motivation  to  combine). 

19.  See.  e.g..  Baird.  16  F.3d  at  383.  29 
USPQ2d  at  1552  (observing  that  "it  is  not  the 
mere  number  of  compounds  in  this  limited 
class  which  is  significant  here  but.  rather,  the 
total  circumstances  involved"). 

20.  Id. 

21.  See.  e.g..  Deuel,  51  F.3d  at  1558-59.  34 
USPQ2d  at  1215  ("No  particular  one  of  these 
DNAs  can  be  obvious  unless  there  is 
something  in  the  prior  art  to  lead  to  the 
particular  DNA  and  indicate  that  it  should  be 
prepared.");  Baird.  16  F.3d  at  382-83.  29 
USPQ2d  at  1552;  Bell,  991  F.2d  at  784.  26 
USPQ2d  at  1531  ("Absent  anything  in  the 
cited  prior  art  suggesting  which  of  the  lO'* 
possible  sequences  suggested  by 
Rinderknecht  corresp>onds  to  the  IGF  gene, 
the  PTO  has  not  met  its  burden  of 
establishing  that  the  prior  art  would  have 
suggested  the  claimed  sequences."). 

22.  In  re  Petering.  301  F.2d  676. 681, 133 
USPQ  275,  280  (CCPA  1962)  (emphasis  in 
original).  Accord  In  re  Schaumann,  572  F.2d 
312,  316, 197  USPQ  5,  9  (CCPA  1978)  (prior 
art  genus  encompassing  claimed  species 
which  disclosed  preference  for  lower  alkyl 
secondary  amines  and  properties  possessed 
by  the  claimed  compound  constituted 
description  of  claimed  compound  for 
purposes  of  35  U.S.C.  102(b)).  Cf^In  re 
Ruschig,  343  F.2d  965,  974. 145  USPQ  274. 
282  (CCPA  1965)  (Rejection  of  claimed 
compound  in  light  of  prior  art  genus  based 
on  Petering  is  not  appropriate  where  the 
prior  art  does  not  disclose  a  small 
recognizable  class  of  compounds  with 
common  properties.). 

23.  An  express  teaching  may  be  based  on 
a  statement  in  the  prior  art  reference  such  as 
an  art  recognized  equivalence.  For  example, 
see  Merck  ft  Co.  v.  Biocraft  Labs..  874  F.2d 
804. 807. 10  USPQ2d  1843. 1846  (Fed.  Cir.). 
cert  denied.  493  U.S.  975  (1989)  (holding 
claims  directed  to  diuretic  compositions 
comprising  a  specific  mixture  of  amiloride 


and  hydrochlorothiazide  were  obvious  over  a 
prior  art  reference  expressly  teaching  that 
amiloride  was  a  pyrazinoylguanidine  which 
could  be  co-administered  with  potassium 
excreting  diuretic  agents,  including 
hydrochlorothiazide  which  was  a  named 
example,  to  produce  a  diuretic  with  desirable 
sodiimi  and  potassiiun  eliminating  , 

properties).  See  also,  In  re  Kemps.  97  F.3d 
1427, 1430, 40  USPQ2d  1309. 1312  (Fed.  Cir. 
1996]  (holding  there  is  sufficient  motivation 
to  combine  teachings  of  prior  art  to  achieve 
claimed  invention  where  one  reference 
specifically  refers  to  the  other). 

24.  E.g.,  Dillon.  919  F.2d  at  696. 16 
USPQ2d  at  1904.  See  also  Deuel.  51  F.3d  at 
1558.  34  USPQ2d  at  1214  ("Structural 
relationships  may  provide  the  requisite 
motivation  or  suggestion  to  modify  known 
compounds  to  obtain  new  compounds.  For 
example,  a  prior  art  compound  may  suggest 
its  homologs  because  homologs  often  have 
similar  properties  and  therefore  chemists  of 
ordinary  sldll  would  ordinarily  contemplate 
making  them  to  try  to  obtain  compounds 
with  improved  properties."). 

25.  E.g,.  Dillion.  919  F.2d  at  693, 16 
USPQ2d  at  1901. 

26.  See  id. 

27.  E-g..  In  re  )ones.  958  F.2d  347.  350,  21 
USPQ2d  1941. 1943  (Fed.  Cir.  1992) 
(reversing  obviousness  rejection  of  novel 
dicamba  salt  with  acyclic  structure  over 
broad  prior  art  genus  encompassing  claimed 
salt,  where  disclosed  examples  of  genus  were 
dissimilar  in  structure,  lacking  an  ether 
linkage  or  being  cyclic);  In  re  Susi.  440  F.2d 
442,  445. 169  USPQ  423.  425  (CCPA  1971] 
(the  difference  from  the  particularly  preferred 
subgenus  of  the  prior  art  was  a  hydroxyl 
group,  a  di^rence  conceded  by  applicant  "to 
be  of  little  importance."). 

In  the  area  of  biotechnology,  an 
exemplified  species  may  diHier  from  a 
claimed  sf>ecies  by  a  conservative 
substitution  ("the  replacement  in  a  protein  of 
one  amino  acid  by  another,  chemically 
similar,  amino  acid  •  •  •  (which)  is 
generally  expected  to  lead  to  either  no 
change  or  only  a  small  change  in  the 
properties  of  the  protein."  Dictionary  of 
Biochemistry  and  Molecular  Biology  97  Qohn 
Wiley  &  Sons.  2d  ed.  1989)).  The  efiiect  of  a 
conservative  substitution  on  protein  function 
depends  on  the  nature  of  the  substitution  and 
its  location  in  the  chain.  Although  at  some 
locations  a  conservative  substitution  may  be 
benign,  in  some  proteins  only  one  amino  acid 
is  allowed  at  a  given  position.  For  example, 
the  gain  or  loss  of  even  one  methyl  group  can 
destabilize  the  structure  if  close  packing  is 
required  in  the  interior  of  domains.  James 
Darnell  et  al..  Molecular  Cell  Biology  51  (2d 
ed.  1990). 

28.  E.g..  Dillion,  919  F.2d  at  696. 16 
USPQ2d  at  1904  (and  cases  cited  theiBin). 
Cf.  Baird.  16  F.3d  at  382-83,  29  USPQ2d  at 
1552  (disclosure  of  dissimilar  species  can 
provide  teaching  away). 

29.  Baird.  16  F.3d  at  382-83.  29  USPQ2d 
at  1552  (reversing  obviousness  rejection  of 
species  in  view  of  large  size  of  genus  and 
disclosed  "optimum"  species  which  differed 
greatly  from  and  %vere  more  complex  than  the 
claimed  species);  Jones.  958  F.2d  at  350,  21 
USPQ2d  at  1943  (reversing  obviousness 


rejection  of  novel  dicamba  salt  with  acyclic 
structure  over  broad  prior  art  genus 
encompassing  claimed  salt,  where  disclosed 
examples  of  genus  were  dissimilar  in 
structure,  lacking  an  ether  linkage  or  being 
cyclic). 

30.  Baird,  16  F.3d  at  382.  29  USPQ2d  at 
1552.  See  also  Jones,  958  F.2d  at  350,  21  - 
USPQ2d  at  1943  (disclosed  salts  of  genus 
held  not  sufficiently  similar  in  structure  to 
render  claimed  species  prima  facie  obvious). 

31.  For  example,  a  claimed  tetra-orthoester 
fuel  composition  was  held  to  be  obvious  in 
light  of  a  prior  art  tri-orthoester  fuel 
composition  based  on  their  structural  and 
chemical  similarity  and  similar  use  as  fuel 
addiUves.  Dillion,  919  F.2d  at  692-93. 16 
USPQ2d  at  190(M)2. 

Likewise,  claims  to  amitriptyline  used  as 
an  antidepressant  were  held  obvious  in  light 
of  the  structural  similarity  to  imipramine,  a 
known  antidepressant  prior  art  compound, 
where  both  com[x>unds  were  tric>'clic 
dibenzo  compounds  and  difiered  structiirally 
only  in  the  replacement  of  the  unsaturated 
carbon  atom  in  the  center  ring  of 
amitriptyline  with  a  nitrogen  atom  in 
imipramine.  In  re  Merck  ft  Co..  800  F.2d 
1091, 1096-97.  231  USPQ  375.  378-79  (Fed. 
Cir.  1986). 

Similarly,  a  claimed  protein  compound 
having  an  amino  acid  sequence  including 
Met-Phe-Pro-Leu-(Asp)4-Lys-Y  was  held  to  be 
obvious  in  light  of  structiu^l  similarities  to 
the  prior  art  One  reference  provided 
motivation  to  create  fusion  proteins  in  the 
forms  X-(Asp)4-Lys-Y.  Other  references 
taught  positioning  Met  at  the  start  of  the 
amino  acid  sequence  and  that  the  sequences 
Phe-Pro-Ile  or  Leu-Pro-Leu  could  serve  as  X 
in  the  basic  formula.  The  known  structural 
similarity  of  He  and  Leu  meant  that 
appellants  merely  substituted  one  element 
known  in  the  art  for  a  known  equivalent 
Thus,  the  substitution  was  held  to  be 
obvious.  In  re  Mayne.  No.  95-1522.  slip  op. 
at  6-8  (Fed.  Cir.  Jan.  17. 1997). 

Other  structural  similarities  have  been 
found  to  support  a  prima  facie  case  of 
(^viousness.  E.g.,  In  re  May.  574  F.2d  1082, 
1093-95, 197  USPQ  601.  610-11  (CCPA 
1978)  (stereoisomers):  In  re  Wilder,  563  F.2d 
457.  460.  195  USPQ  426,  429  (CCPA  1977) 
(adjacent  homologs  and  structural  isomers); 
In  re  Hoch,  428  F.2d  1341. 1344, 166  USPQ 
406,  409  (CCPA  1970)  (acid  and  ethyl  ester); 
In  re  Druey,  319  F.2d  237,  240. 138  USPQ  39. 
41  (CCPA  1963)  (omission  of  methyl  group 
from  pyrazole  ring). 

32.  Id. 

33.  Dillion.  919  F.2d  at  697, 16  USPQ2d  at 
1905;  In  re  Stemniski,  444  F.2d  581.  586. 170 
USPQ  343,  348  (CCPA  1971). 

34.  In  re  Albrecht.  514  F.2d  1389, 1392. 
1395-96, 185  USPQ  585,  587,  590  (CCPA 
1975)  (The  prior  art  compound  so  irritated 
the  skin  that  it  could  not  be  regarded  as 
useful  for  the  disclosed  anesthetic  purpose, 
and  therefore  a  person  skilled  in  the  art 
would  not  have  been  motivated  to  make 
related  compounds.];  Stenmiski,  444  F.2d  at 
586, 170  USPQ  at  348  (close  structural 
similarity  alone  is  not  sufficient  to  create  a 
prima  facie  case  of  obviousness  when  the 
reference  OHnpounds  lack  utility,  and  thus 
there  is  no  motivation  to  mak«  related 
compounds.). 
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35.  Dillion,  919  F.2d  at  697, 16  USPQ2d  at 
1904-05  (and  cases  cited  therein). 

36.  E.g..  id. 

37.  Id.  at  692. 16  USPQ2d  at  1900-01. 

38.  Dillion,  919  F.2d  at  693. 696, 16 
USPQ2d  at  1901, 1904.  See  also  In  re 
Gnbiak,  769  F.2d  729,  731,  226  USPQ  870, 
871  (Fed.  Or.  1985)  ("When  chemical 
compounds  have  'very  close'  structural 
similarities  and  similar  utilities,  without 
more  a  prima  focie  case  may  be  made."). 

39.  Dillion,  919  F.2d  at  697-98, 16 
USPQ2d  at  1905;  In  re  Wilder.  563  F.2d  457, 
461, 195  USPQ  426,  430  (CCPA  1977);  In  re 
Linter,  458  F.2d  1013. 1016. 173  USPQ  560, 
562  (OCPA  1972). 

40.  See,  e.g.,  Dillion,  919  F.2d  at  692-97, 
16  USPQ2d  at  1901-05;  In  re  Grabiak,  769 
F.2d  729.  732-33.  226  USPQ  870.  872  (Fed. 
Or.  1985). 

41.  See  e.g..  In  re  May,  574  F.2d  1082, 
1094, 197  USPQ  601,  611  (CX^^A  1978) 
(prima  fiade  obviousness  of  claimed  analgesic 
compound  based  on  structurally  similar  prior 
art  isramr  was  rebutted  with  evidence 
demonstrating  that  analgesia  and  addiction 
properties  could  not  be  reliably  predicted  on 
the  besis  of  chemical  structure);  In  re 
Schechter.  205  F.2d  185, 191,  98  USPQ  144. 
150  {CCPA  1953)  (unpredictability  in  the 
insecticide  field,  with  homoiogs.  isomers  and 
analogs  of  known  effective  insecticides 
having  proven  ineffective  as  insecticides,  was 
considered  as  a  factor  weighing  against  a 
conclusion  of  obviousness  <A  the  claimed 
compounds). 

42.  See.  e.g.,  In  re  OTairell,  853  P.2d  894, 
903.  7  USPQ2d  1673. 1681  (Fed.  Or.  1988). 

43.  In  re  Bell.  991  F.2d  781.  784.  26 
USPQ2d  1529, 1531  (Fed.  Cir.  1993);  In  re 
Kulling,  897  F.2d  1147. 1149. 14  USPQ2d 
1056. 1057  (Fed.  Cir.  1990). 

44.  KuUing,  897  F.2d  at  1149, 14  USPQ2d 
at  10S8;  Pandult  Corp.  v.  Dennison  M^  Co.. 
810  F.2d  1561, 1579  n.42. 1  USQP2d  1593. 
1606  n.42  (Fed  Cir.),  cett  denied.  481  U.S. 
1052  (1987). 

45.  B.g.,  Dillon.  919  F.2d  at  692, 16 
USPQ2d  at  1901. 

46.  In  re  Soni.  54  F.  3d  746, 750,  34 
USPQ2d  1684. 1687  (Fed.  Cir.  1995). 

47.  In  re  Chu,  66  F.3d  292,  299.  36  USPQ2d 
1089. 1094-95  (Fed.  Or.  1995). 

48.  E.g„  Soni.  54  F.3d  at  750.  34  USPQ2d 
1687;  In  re  Piasecki.  745  F.2d  1468. 1474, 
223.  USPQ  785.  789-90  (Fed.  Cir.  1984). 

49.  EG..  In  re  Huang.  100  F.3d  135. 139- 
40. 40  USPQ2d  1685. 1689  (Fed.  Cir.  1996); 
In  re  De  Blauwe.  736  F.2d  699.  705. 222 
USPQ  191. 196  (Fed  Cir.  1984). 

50.  E.G.,  In  re  Sooi.  54  F.3d  746,  750,  34 
USPQ2d  1684. 1687  (Fed.  Cir.  1995)  (enor 
not  to  consider  evidence  presented  in  the 
specification).  CF..  In  re  Alton.  76  F.3d  1168, 
37  UPSPQ2d  1578  (Fed  Cir.  1996)  (error  not 
to  consider  {actual  evidence  submitted  to 
counter  a  section  112  rejection);  In  re  Beattie. 
974  F.2d  1309. 1313.  24  USPQ2d  1040. 1042- 
43  (Fed  Cir.  1992)  (Office  personnel  should 
coDsider  declarations  from  those  skilled  in 


the  art  praising  the  claimed  invention  and 
opining  that  the  art  teaches  away  from  the 
intention.);  Piasecki.  745  F.2d  at  1472.  223 
USPQ  at  788  ("(Rebuttal  evidence)  may  relate 
to  any  of  the  Graham  (actors  including  the  so- 
called  secondary  considerations."). 

51.  Graham  v.  )ohn  Deere  Co.,  383  U.S.  at 
17,*148  USPQ  at  467.  See  also,  e.g..  In  re 
Piasecki.  745  F.2d  at  1468. 1473.  223  USPQ 
785,  788  (Fed.  Cir.  1984)  (commercial 
success). 

52.  Rebuttal  evidence  may  consist  of  a 
showing  that  the  claimed  compound 
possesses  unexpected  properties.  Dillon,  919 
F.2d  at  692-93. 16  USPQ2d  at  1901.  A 
showing  of  unexpected  results  must  be  based 
on  evidence,  not  argument  or  speculation.  In 
re  Mayne.  No.  95-1522.  slip  op.  at  9-10  (Fed 
Cir.  Jan.  17, 1997)  (conclusory  statements 
that  claimed  compound  posses  unusually 
low  immune  response  or  unexpected 
biological  activity  that  is  unsupported  by 
comparative  data  held  insufficient  to 
overcome  prima  fode  case  of  obviousness). 

53.  EG.,  In  re  GPAC.  57  F.3d  1573. 1580. 
35  USPQ2d  1116. 1121  (Fed.  Cir.  1995); 
Hybritech  Inc  v.  Monoclonal  Antibodies,  802 
F.2d  1367, 1380,  231  USPQ  81.  90  (Fed.  Cir. 
1986),  cert,  denied,  480  U.S.  947  (1987). 

54.  E.G.,  In  re  Oelrich.  579  F.2d  86, 91-92, 
198  USPQ  210,  214  (OCPA  1978)  (Expert 
opinions  regarding  the  level  of  skill  in  the  art 
were  probative  of  the  nonobviousness  of  the 
claimed  invention.);  Piasecki,  745  F.2d  at 
1471. 1473-74,  223  USPQ  at  790  (Evidence 
of  non-technological  nature  is  pertinent  to 
the  conclusion  of  obviousness.  The 
declarations  of  those  skilled  in  the  art 
regarding  the  need  for  the  invention  and  its 
recaption  by  the  art  were  improperly 
discounted  by  the  Board);  Beattie,  974  P.2d 
at  1313. 24  USPQ2d  at  1042-43  (Seven 
declarations  provided  by  music  teachers 
opining  that  the  art  teaches  away  from  the 
claimed  invention  must  be  considered,  but 
were  not  probative  because  they  did  not 
contain  fiacts  and  did  not  deal  with  the 
specific  prior  art  that  was  the  subject  of  the 
rejection.). 

55.  Id.  See  also  In  re  Alton,  76  F.3d  1168, 
1174-75,  37  USPQ2d  1578, 1582-83  (Fed 
Cir.  1996). 

56.  The  Federal  Circuit  has  acknowledged 
that  applicant  bean  the  burden  of 
establishing  nexus,  stating: 

In  the  ex  parte  process  of  examining  a 
patent  application,  however,  the  PTO  lacks 
the  means  or  resources  to  gather  evidence 
which  supports  or  refutes  the  applicant's 
assertion  that  the  sales  constitute  commercial 
success.  C.f.  Ex  parte  Remark,  15  USPQ2d 
1498. 1503  ([BPAI]  1990)  (evidentiary  routine 
of  shifting  burdens  in  dvil  proceedings 
inappropriate  in  ex  parte  prosecution 
proceedings  because  examiner  has  no 
available  means  for  addudng  evidence). 
Consequently,  the  PTO  must  rely  upon  the 
applicant  to  provide  hard  evidence  of 
oonunerdal  success. 


In  re  Huang.  100  F.3d  135. 139-40, 40 
USPQ2d  1685. 1689  (Fed.  Cir.  1996).  See  also 
GPAC.  57  F.3d  at  1580.  35  USPQ2d  at  1121; 
In  re  Paulsen,  30  F.3d  1475, 1482, 31 
USPQ2d  1671, 1676  (Fed.  Cir.  1994). 

57.  E.G.,  Paulsen,  30  F.3d  at  1482,  31 
USPQ2d  at  1676.  (Evidence  of  commercial 
success  of  articles  not  covered  by  the  claims 
subject  to  the  35  U.S.C  103  rejection  was  not 
probative  of  nonobviousness). 

58.  Eg.,  In  re  Kulling,  897  F.2d  1147, 1149, 
14  USPQ2d  1056, 1058  (Fed.  Cir.  1090);  In 

re  Grasselli,  713  F.2d  731,  743,  218  USPQ 
769,  777  (Fed.  Or.  1983).  In  re  Soni,  54  F.3d 
746, 34  USPQ2d  1684  (Fed.  Cir.  1995)  does 
not  change  this  analysis.  In  Soni,  the  Court 
declined  to  consider  the  Office's  argument 
that  the  evidence  of  non-obviousness  %vas  not 
commensivate  in  scope  with  the  daim 
because  it  had  not  been  raised  by  the 
Examiner.  54  F.3d  at  751, 34  USPQ2d  at 
1688. 

When  considering  whether  proffered 
evidence  is  commensurate  in  scope  with  the 
daimed  invention,  Office  personnel  should 
not  require  the  applicant  to  show  unexpected 
results  over  the  entire  range  of  properties 
possessed  by  a  chemical  compound  or 
composition.  Eg.,  In  re  Chupp.  816  P.2d  643, 
646,  2  USPQ2d  1437, 1439  (Fed.  Cir.  1987). 
Evidence  that  the  compound  or  composition 
possesses  superior  and  unexpected 
properties  in  one  of  a  spectrum  of  common 
properties  can  be  sufficient  to  rebut  a  prima 
fade  case  of  obviousness.  Id. 

For  example,  a  showing  of  unexpected 
results  for  a  single  member  of  a  daimed 
subgenus,  or  a  narrow  portion  of  a  claimed 
range  would  be  suffident  to  rebut  a  prima 
facie  case  of  obviousness  if  a  skilled  artisan 
"could  ascertein  a  trend  in  the  exemplified 
data  that  would  allow  him  to  reasonably 
extend  the  probative  value  thereof."  In  re 
aemens,  622  P.2d  1029, 1036,  206  USPQ 
289.  296  (OCPA  1980)  (Evidence  of  the 
unobviousness  of  a  broad  range  can  be 
proven  by  a  narrower  range  when  one  skilled 
in  the  art  could  ascertain  a  trend  that  would 
allow  him  to  reasonably  extend  the  probative 
value  thereol).  But  see,  Grasselli,  713  F.2d  at 
743,  218  USPQ  at  778  (evidence  of  superior 
properties  6>r  sodium  containing 
composition  insuffident  to  establish  the  non- 
obviousness of  broad  claims  for  a  catalyst 
with  "an  alkali  metal"  where  it  was  well 
known  in  the  catalyst  art  that  different  alkali 
metals  were  not  interchangeable  and 
applicant  bad  shown  unexpected  results  only 
far  sodium-containing  materials);  In  re 
Greenfield,  571  F.2d  1185, 1189. 197  USPQ 
227, 230  (CCPA  1978)  (evidence  of  superior 
properties  in  one  spedes  insufficient  to 
establish  the  nonobviousness  of  a  subgenus 
containing  hundreds  of  compounds);  In  re 
Lindner,  457  F.2d  506, 508, 173  USPQ  356. 
358  (OCPA  1972)  (one  test  not  sufficient 
where  there  was  no  adequate  basis  far 
cooduding  the  other  d^med  compounds 
would  behave  the  same  way). 


UMI 


Federal  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11,  1997  /  Notices 


6223 


59.  Eg..  Chupp,  816  F.2d  at  646,  2  USPQ2d 
at  1439;  Qemens.  622  F.2d  at  1036,  206 
USPQat296. 

60.  Where  the  claims  are  not  limited  to  a 
partictilar  use,  and  where  the  prior  art 
provides  other  motivation  to  select  a 
particular  species  or  subgenus,  a  showing  of 
a  new  use  may  not  be  sufficient  to  confer 
patentability.  See  Dillon,  919  F.2d  at  692, 16 
USPQ2d  at  1900-01. 

61.  Fiasecki,  745  F.2d  at  1473. 223  USPQ 
at  788. 

62.  Rg.,  Piasecki,  745  F.2d  at  1472-73,  223 
USPQ  at  788;  In  re  Eli  Lilly  &  Co.,  902  F.2d 
943, 945, 14  USPQ2d  1741, 1743  (Fed.  Cir. 
1990). 

,63.  Eg.,  Piasecki.  745  F.2d  at  1472. 223 
USPQ  at  788;  Eli  Lilly,  902  F.2d  at  945, 14 
USPQ2datl743. 

64.  Dillon.  919  F.2d  at  693, 16  USPQ2d  at 
1901;  In  re  Mills.  916  F.2d  680, 683, 16 
USPQ2d  1430, 1433  (Fed.  Cir.  1990). 

BlUMa  CODE  36ie-1»^ 
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IFR  Doc  97-3362  Filed  2-10-97;  8:45  am] 
I  coot  M10-1*-C 


coMMOomr  rjtures  tracnnq 

COMMSSION 

Applications  of  the  Chicago  Board  of 
Trade  as  a  Contract  Market  in  Long 
Term  Inflation-indexed  U.S.  Treasury 
Note  Futuree  and  Options  Contracts 

AQBICV:  Cominodity  Futures  Trading 
Commission. 


ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  Chicago  Board  of  Trade 
(CBT  or  Exchange)  has  applied  for 
designation  as  a  contract  market  in  long 
term  inflation-indexed  U.S.  Treasiuy 
note  futures  and  option  contracts.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  piumiant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 


of  the  proposals  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  March  13, 1997. 
ADDRESSES:  hiterested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
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transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary^ftcgov.  Reference  should  be 
made  to  the  CBT  long  term  inflation- 
indexed  U.S.  Treasury  note  futiues  and 
options. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
21st  Street  NW,  Washington,  DC  20581, 
telephone  2Q2-418-5277.  Facsimile 
number  (202)  418-5527.  Electronic 
mail:  ssherrod@cftc.gov 

SUPPLEMENTARY  INF0RMATK3N:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  NW,  Washington, 
D.C.  20581.  Copies  of  the  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the  CBT 
in  support  of  the  applications  for 
contract  mail:et  designation  may  be 
available  upou  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Simshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  vrith 
respect  to  other  materials  submitted  by 
the  CBT,  should  send  such  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  February  5, 
1997. 

BUkslmeL 
Acting  Dinctor. 

(FR  Doc.  97-3396  Filed  2-10-97;  8:45  am] 
•i-ei-p 


Sunshine  Act  Meeting 

AGENCY  HOUMNQ  THE  MEET1N0: 
Commodity  Futures  Trading 
Commission. 


:  AND  DATE:  10:30  a.m.,  Wednesday, 
February  26, 1997. 


PUkCE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-3486  Filed  2-7-97;  11:58  am] 

BHJJNQ  COOf  t361-ei-M 


Sunshine  Act  lyieeting 

AGENCY  HOLDING  THE  MKTING: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  10:  30  a.m.,  Wednesday, 
February  12, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
enforcement  review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

|euiA.Wafab, 

Secretary  of  the  Commission. 

[FR  Doc  97-3487  Filed  2-7-97;  11:58  am] 

MUMO  OOM  OBI-ai-M 

Sunshine  Act  Meeting 

agency:  holdinq  the  meeting: 
Commodity  Futures  Trading 
Commission. 

TME  AND  DATE:  10:00  a.m.,  Thursday, 
February  27, 1997. 

PLACE:  1155  21st  St..  N.W.,  Washington. 
D.C.  Lobby  Level  Hearing  Room. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

Final  Rulemaking  concerning  contract 
Market  Rule  Review  Procedures 

Revised  procedures  for  Commission  review 
and  approval  of  applications  for  Contract 
Market  Designation  and  of  Exchange  Rules 
relating  to  Contract  terms  and  conditions- 
final  rules 

Application  by  the  Coffee,  Sugar  and  Cocoa 
Exchange  {ot  contract  market  designation 
in  Basic  Formula  Price  Milk  futures  and 
the  options,  including  a  report  on  issues 
involving  the  National  Cheese  Exchange 

Update  on  Commission  activities 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Jean  A.  Webb,  202-418- 
5100. 
JeuiAWabb, 

Secretary  of  the  Commission. 

(FR  Doc  97-3488  Filed  2-7-97;  11:58  am] 

MJJNQ  COM  NSI-tMi 


DEPARTMENT  OF  DEFENSE 

Office  of  tite  Secretary 

Continued  Health  Care  Benefit 
Program  (CHCBP)  Premium  Rate 
Chwige 

AGENCY:  OfRce  of  the  Secretary,  DOD. 
ACTION:  Notice. 

SUMMARY:  Premitun  rates  for  the 
Department  of  Defense's  temporary, 
transitional  health  care  coverage  offered 
via  the  Continued  Health  Care  Benefit 
Program  (CHCBP)  were  initially 
established  in  the  Fall  of  1994.  Rates 
have  not  been  adjusted  since  then.  A 
revision  to  the  rates  is  necessary  in 
order  for  the  rates  to  keep  pace  with  the 
increase  in  expenses  incurred  in 
operating  the  program.  Publication  of 
the  new  rates  will  allow  the  Department 
to  change  the  premium  and  will  also 
provide  interested  beneficiaries  with  the 
cost  information  necessary  to  make 
informed  enrollment  decisions. 
Therefore,  effective  May  1, 1997. 
CHCBP  quarterly  premiums  will  be 
increased  to  the  following  levels: 
Individual-^993;  Family— $1,996. 
CHCBP  premiums  will  continue  to  be~~ 
reviewed  annually  by  the  Office  of  the 
Assistant  Secretary  of  Defense  and 
announcement  of  any  further  revisions 
will  be  published  accordingly. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Gunther  J.  Zimmerman.  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affoirs).  (703)  695-3331. 
ADDRESSES:  TRICARE  Support  Office 
(TSO)/Office  of  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch;  Aurora,  Colorado 
80045-6900: 

SUPPLBMENTARY  MF0RMAT10N:  On 
September  30, 1994,  a  final  rule 
regarding  benefits  and  operational 
issued  associated  with  implementation 
of  the  Continued  Health  Oare  Benefit 
Prraram  was  published  (59  FR  49817). 

l^e  CHCBP  was  established  by 
Congress  in  section  4408  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1993,  Public  Law  102-484.  which 
amended  title  10,  United  States  Code, 
by  adding  section  1078a.  The  law 
directed  the  implementation  of  a 
program  of  temporary  continued  health 
benefits  coverage  for  certain  former 
beneficiaries  of  the  Department  of 
Defense,  comparable  to  the  health 
benefits  provided  for  former  civilian 
employees  of  the  Federal  government. 

Ilie  statute  directed  that  the  benefits 
offered  by  the  CHCBP  be  comparable  to 
those  offered  to  "similarly  situated" 
former  civilian  employees  of  the  Federal 
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government.  As  is  the  case  for  those 
employees,  the  costs  are  borne  by  the 
beneficiary  who  pays  the  entire 
premium  charge.  Additionally,  the 
Department  of  Defense  is  permitted  to 
charge  up  to  an  additional  ten  percent 
of  the  premium  to  cover  administrative 
expenses.  The  referenced  final  rule 
indicated  that  the  Department  would 
ammally  review  the  premium  rates  and 
adjust  these  rates  as  necessary. 

The  CHCBP  became  effective  October 
1, 1994.  Premiums  for  the  CHCBP  are 
determined  by  enrollment  category.  The 
CHCBP  featiues  two  enrollment 
categories,  which  are  individual  and 
family.  Initial  quarterly  premium  rates 
were  established  at  Individual — $410; 
and  Family  $891. 

Initial  OiCBP  rates  were  based  on  the 

1994  Mail  Handlers  Standard  rates.  The 
Office  of  Personnel  Management  (OPM) 
quarterly  premium  rates  for  Mail 
Handlers  Standard  increased  in  1996 
and  $622  and  $1,390  for  Family 
coverage.  However,  the  Department 
elected  not  to  increase  initial  CHCBP 
fiscal  year  1995  premium  rates  for  fiscal 
year  1996  to  allow  for  a  full  year  of 
operational  data  to  be  collected  to 
enable  a  thorough  utilization  review  to 
be  conducted.  Operational  experience 
during  fiscal  years  1995  and  1996 
revealed  that  the  initial  premiums  have 
not  been  sufficient  to  cover  expenses 
inciured  in  paying  CHCBP  claims.  As 
such,  the  Department  has  had  to 
supplement  premium  funds  with 
Defense  Health  Program  funding  to 
cover  CHCBP  expenses  in  fiscal  year 

1995  and  1996.  Therefore,  the 
Department  proposes  to  raise  the 
premiums  for  the  CHCBP  in  fiscal  year 
1997  to  the  Blue  Cross/Blue  Shield- 
High  Option  Level  (maximum  level 
allowable  under  enacting  legislation)  to 
keep  pace  with  the  costs  inoured  and 
to  reflect  the  similar  increase  in  FEHBP 
plans. 

Dated:  February  5. 1997. 
L.M.  Byniui, 

Alternate  OSD  Federal  Register  Liaison 
Offker,  Department  of  Defense. 
IFR  Doc  97-3243  Filed  2-10-97;  8:45  am] 
til  \ttli  COM  9M044-M 


ACTION:  Notice  of  Intent. 


Corps  of  Engineers;  Oepartmont  of  ttie 
Army 

Intent  To  Preparv  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Long-Tarm  Dradgad  Material 
Management  at  Grand  Haven  Haitwr, 
Mteltigan 

AOaiCV:  U^.  Army  Corps  of  Engineers, 
DCX). 


summary:  The  U.S.  Army  Corps  of 
Engineers,  Detroit  District,  is  evaluating 
the  environmental  impwcts  of  long-term 
dredged  material  management 
alternatives  for  Grand  Haven  Harbor. 
Michigan.  The  Federal  navigation 
project  at  Grand  Haven  includes  an 
entrance  protected  by  parallel  piers  and 
revetments  at  the  mouth  of  the  Grand 
River,  a  deep  draft  channel  extending 
upstream  to  Spring  Lake,  a  deep-draft 
tiu-ning  basin,  and  a  shallow-draft  river 
channel  extending  14.5  miles  further 
upstream.  A  study  has  been  imdertaken 
to  identify  a  suitable  disposal  plan  for 
dredged  material  to  be  removed  over  the 
next  20  years,  to  maintain  the  deep-drait 
channel.  The  deep-draft  portion  of  the 
project  consists  of  approximately  2V2 
miles  of  channel,  300  feet  wide,  with 
depths  varying  fit)m  23  feet  at  the 
entrance  to  21  feet  in  the  remainder  of 
the  channel.  Shoaled  material  dredged 
from  the  outer  harbor  portion  of  the 
navigation  channel  (Harbor  entrance), 
consisting  primarily  of  sand,  has 
routinely  been  placed  along  adjacent 
shoreline  reaches.  Silty  sand  dredged 
fit)m  the  inner  deep-draft  harbor  was 
placed  at  the  Harbor  Island  Disposal 
Facility  which  is  now  filled.  A  Long- 
Term  Dredged  Material  Management 
Plan  is  being  developed  for  the  harbor, 
a  Draft  Environmental  Impact  Statement 
(EIS)  is  being  prepared  to  evaluate 
dredged  material  disposal  alternatives 
proposed  as  part  of  this  plan.  Disposal 
alternatives  under  consideration  include 
open- water  placement,  upland 
placement,  and  beneficial  use  of  the 
material.  The  no  Federal  action 
alternative,  which  would  allow  the 
navigatipn  channel  to  shoal  in,  will  also 
be  evaluated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  EIS  and 
dredged  material  management  plan 
development  can  be  directed  to  Mr.  Les 
E.  Weigum,  Chief,  Environmental 
Analysis  Branch;  Engineering  & 
Planning  Division:  U.S.  Army  Engineer 
District,  Detroit;  P.O.  Box  1027;  Detroit, 
Michigan  48231-1027.  Telephone:  313- 
226-6752. 

SUPPLEMENTARY  INFORMATION:  Grand 
Haven  Harbor  is  located  at  the  mouth  of 
the  Grand  River,  on  the  eastern  shore  of 
Lake  Michigan,  in  Ottawa  County, 
Michigan,  approximately  30  miles 
northwest  of  Grand  Rapids.  The  tri- 
dties  of  Grand  Haven,  Spring  Lake  and 
Ferrysburg  cluster  around  the  mouth  of 
the  Grand  River.  Project  authority  for 
Grand  Haven  Harbors  is  bom  the  River 
and  Harbor  Act  of  1866  and  subsequent 
acts. 


Dredged  material  management  for 
Grand  Haven  Harbor  historically  has 
consisted  of  two  strategies:  The  outer 
harbor  material,  which  is  primarily 
sand,  has  been  used  to  nourish  adjacent 
eroding  beaches.  Maintenance  dredging 
of  this  outer  harbor,  which  includes  the 
entrance  canal  from  Lake  Michigan 
through  the  breakwaters,  is  projected  to 
require  management  of  600,000  cubic 
yards  of  dredged  material  over  the  next 
20  years.  It  is  proposed  that  this 
material  continue  to  be  beneficially 
used  for  nourishment  of  eroding 
beaches  in  the  harbor  vicinity. 

The  inner  harbor  material,  which  is 
sand  with  some  silt,  has  historically 
been  placed  at  the  Harbor  Island 
disposal  facility  located  adjacent  to  the 
Harbor.  Operation  practices  extended 
the  life  of  the  Harbor  Island  facility  but 
the  facility  is  not  at  maximum  capacity 
and  is  being  developed  for  recreational 
use.  Maintenance  dredging  of  this  inner 
harbor  portion  is  projected  to  require 
management  of  400,000  cubic  yards  of 
dredged  material  over  the  next  20  years. 

The  U.S.  Army  Corps  of  Engineers, 
E)etroit  District,  is  currently  evaluating 
the  environmental  impacts  of  long-term 
dredged  material  management 
alternatives  for  dredged  material  fit>m 
the  harbor.  An  Environmental  Impact 
Statement  will  be  prepared  as  a 
component  of  a  20-year  Dredged 
Material  Management  Plan  being 
developed  for  Grand  Haven  Hai^r. 

Management  alternatives  for  material 
removed  form  the  inner  harbor  to  be 
evaluated  in  the  EIS  include:  placement 
in  open  water  of  Lake  Michigan,  upland 
placement,  and  beneficial  use  of 
material.  The  no  Federal  action 
alternative  will  also  be  considered.  The 
final  20-year  management  plan  for 
dredged  material  may  consist  of  a 
combination  of  alternatives  and 
beneficial  use  applications. 

The  site  identified  for  open  water 
placement  of  material  from  the  inner 
harbor  is  located  approximately  one 
mile  off  shore.  The  site  is  an  area  of 
Lake  Michigan  bottomland, 
approximately  Vi-mile  by  Vz-mile, 
located  about  Va  miles  southwest,  @ 
225"  azimuth  bom  the  harbor  south  pier 
light.  The  site  has  sufficient  water  depth 
to  prevent  significant  disturbance  of  the 
dredged  material  by  wind  and  storm 
induced  wave  action  in  the  lake. 
Dredged  material  would  be  transported 
directly  from  the  dredging  operation  to 
the  open  water  site  by  floating-plant, 
hydraulic  pipeline,  or  other  similar 
methods.  The  suitability  of  the  dredged 
material  for  open-water  placement  has 
been  determined  in  accordance  with  the 
Great  Lakes  Dredged  Material  Testing 
and  Evaluation  Manual  (U.S. 
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Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers  1995), 
which  presents  testing  and  evaluation 
guidance  for  proposed  discharges  of 
dredged  material  into  the  waters  of  the 
United  States  within  the  Great  Lakes 
Basin. 

Specific  upland  disposal  sites  have 
not  yet  been  identified  for  material 
placement  but  would  include  at  least 
one  upland  disposal  site  within  close 
vicinity  to  the  channel.- as  well  as 
upland  areas  to  be  used  for  off  loading 
or  dewatering  facilities,  for  temporary 
placement  of  material  for  re-use 
scenarios. 

Beneficial  use  applications  to  be 
explored  include,  the  reconstruction  of 
an  eroded  island  in  the  Grand  River,  use 
of  the  material  for  cover  or  as  needed  in 
a  landfill  operation,  use  of  material  in 
composting/soil  mixing,  for 
construction  fill,  and  other  land 
applications. 

The  final  20  year  Dredged  Material 
Management  Plan  for  removal  of 
dredged  material  from  Grand  Havfen 
Harbor  will  include  the  continued 
practice  of  placement  of  material  from 
the  outer  harbor  to  nourish  eroding 
nearby  beaches.  The  plan  for  400,000 
cubic  yards  of  material  to  be  removed 
over  20  years  from  the  inner  harbor  is 
likely  to  include  a  combination  of 
dredged  material  disposal  alternatives. 
These  disposal  alternatives  will  be 
dependent  on  a  number  of  factors 
including,  the  suitability  of  the  material, 
tbe  re-use  market,  economics,  and 
overall  environmental  acceptability. 

Significant  issues  to  be  analyzed  in 
the  EiS  include  potential  impacts  on 
wetlands,  water  quality,  fish  and 
wildlife  habitat,  and  cultural  resources. 
Social  impacts,  including  impacts  upon 
recreation,  aesthetics,  and  the  local 
economy,  will  also  be  considered. 

The  proposed  dredged  material 
management  plan  alternatives  will  be 
reviewed  for  compliance  with  the  Fish 
and  Wildlife  Act  of  1956;  the  Fish  and 
Wildlife  Coordination  Act  of  1958;  the 
National  Historic  Preservation  Act  of 
'1966;  the  National  Environmental 
Policy  Act  (NEPA)  of  1969;  the  Clean 
Air  Act  of  1970;  the  Coastal  Zone 
Management  Act  of  1972;  the 
Endangered  Species  Act  of  1973;  the 
Water  Resources  Envelopment  Act  of 
1976;  the  Clean  Water  Act  of  1977; 
Executive  Order  11593,  Protection  and 
Enhancement  of  the  Cultural 
Environment,  May  1971;  Executive 
Order  11988,  Flood  Plain  Management, 
May  1977;  Executive  Order  11990. 
Wetland  Protection,  May  1977;  and 
Corps  of  Engineers.  Dept.  of  the  Army. 
33  CFR  Part  230.  Environmental 


Quality:  Policy  and  Procedure  for 
Implementing  NEPA. 

The  proposed  dredged  material 
management  plan  will  be  coordinated 
with  the  U.S.  Fish  and  Wildlife  Service, 
the  U.S.  Environmental  Protection 
Agency,  the  Michigan  Department  of 
Environmental  Quality,  the  Michigan 
Department  of  Natural  Resources, 
Michigan  State  Historic  Preservation 
Ofiice,  local  and  regional  Indian  tribes, 
as  well  as  other  interested  individuals 
and  organizations. 

All  are  invited  to  participate  in  the 
proposed  project  scoping  and  review, 
including  Federal,  State,  and  local 
agencies,  Indian  tribes,  organizations 
and  individuals.  Questions,  concerns, 
and  comments  may  be  directed  to  the 
address  given  above.  It  is  anticipated 
that  the  Draft  Environmental  Impact 
Statement  would  be  made  available  in 
late  1998  for  a  45-day  public  review 
period.  If  necessary,  a  public  meeting 
would  be  held  in  the  Grand  Haven 
Harbor  vicinity  foUovdng  release  of  the 
Draft  EIS. 

Dated:  January  28, 1997. 
W.  Scott  Parker. 
Acting  District  Engineer. 
[FR  Doc.  97-3305  Filed  2-10-97;  8:45  am) 
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Department,  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Reserve 
Center,  Perth  Amboy,  New  Jersey 

summary:  This  Notice  provides 
information  regarding  the 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Reserve  Center,  Perth  Amboy, 
New  Jersey,  the  surplus  property  that  is 
located  at  that  base  closure  site,  and  the 
timely  election  by  the  redevelopment 
authority  to  proceed  imder  new 
procedures  set  forth  in  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994. 
ADDRESSES:  For  further  general    ** 
information,  contact  John  J.  Kane, 
Deputy  Division  Director,  Dept.  of  Navy, 
Real  Estate  Operations,  Naval  Facilities 
Engineering  Command,  200  Stovall 
Street.  Alexandria.  VA  22332-2300, 
telephone  (703)  325-0474,  or  Marian  E. 
Digiamarino,  Special  Assistant  for  Real 
Estate,  Base  Closure  Team,  Northern 
Division.  Naval  Facilities  Engineering 
Command.  Lester.  PA  19113-2090, 
telephone  (610)  595-0762.  For  more 
detailed  information  regarding 
particular  properties  identifi^  in  this 
Notice  (i.e.  acreage,  floorplan.  sanitary 


facilities,  exact  street  address,  etc), 
contact  Ron  Kohri,  Activity  Manager, 
Base  Closure  Team,  Northern  Division, 
Naval  Facilities  Engineering  Command, 
Lester,  PA  19113-2090,  telephone  (610) 
595-0519. 

SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Reserve  Center,  Perth  Amboy, 
New  Jersey,  was  designated  for  closiue 
pursuant  to  the  Defense  Base  Closure 
and  Realigrunent  Act  of  1990,  Public 
Law  101-510,  as  amended.  Pursuant  to 
this  designation,  the  land  and  facilities 
at  this  installation  are  declared  surplus 
to  the  federal  government  and  available 
for  use  by  (a)  non-Federal  public 
agencies  pursuant  to  various  statutes 
which  authorize  conveyance  of  property 
for  public  projects,  and  (b)  homeless 
provider  groups. 

Election  to  Proceed  Under  New 
Statutory  PFOcedures 

Subsequently,  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421)  was  signed  into  law. 
Section  2  of  this  statute  gives  the 
redevelopment  authority  at  base  closure 
sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  future  use  of  the 
property  by  homeless  assistance 
providers.  On  December  23, 1994,  the 
Governor  of  New  Jersey  submitted  a 
timely  request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Also,  pursuant  to  Section 
2905(b)(7)(B)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Reserve  Center, 
Perdi  Amboy,  NJ  is  published  in  the 
Federal  Reg^er. 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Naval  Reserve  Center.  Perth  Amboy, 
New  Jersey,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closiue  and  Realignment 
Act  of  1990,  as  amended,  is  the  Gty  of 
Perth  Amboy,  acting  by  and  through  its 
Mayor,  Joseph  Vas.  For  further 
information  contact  the  Office  of  the 
Mayor.  Gty  of  Perth  Amboy.  Qty  Hall. 
Perth  Amboy,  New  Jersey  08861, 
telephone  number  is  (908)  826-0290. 
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Snipliu  Propel^  Dncriptiaiis 

The  following  is  a  listing  of  the  land 
and  fiKdlities  at  the  Naval  Reserve 
Center,  Perth  Amboy  that  are  surplus  to 
the  federal  government. 


Dated:  February  5. 1997. 

D.E.  Kooiig.  Jr.. 

LCDR.  JAGC.  USNR.  Federal  Register  Liaison 
Officer. 

(FR  Doc  97-3344  Filed  2-10-47;  8:45  ami 
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Approximately  2.43  acres  of  improved 
and  unimproved  foe  simple  land  and 
approximately  0.05  acre  in  easements  at 
the  U.S.  Naval  Reserve  Center,  in  the 
aty  of  Perth  Amboy,  Middlesex  County, 
New  Jersey.  In  general,  all  areas  are 
presently  available.  The  station  closed 
on  ^ily  1,1994. 

BaUdingi 

The  following  is  a  summary  of  the 
fiscilities  located  on  the  above  described 
land  which  are  presently  available. 
Property  numbers  are  available  on 
request. 

— ^Administrative/training  facilities;  (1 

structure):  Comments:  Approx  29.400 

square  feet. 
—Garage  facilities  (1  structure); 

Comments:  Approx.  667  square  fiset. 
— Paved  areas:  Comments:  Approx. 

3,060  square  yards.  Parking  area, 

roads  and  sidewalks. 
— General  purpose/berthing  wharf  (1 

structure);  Commmts:  Approx.  3,582 

square  feet. 
— Utility  facilities;  Comments: 

Measuring  systems  vary.  Sanitary 

sewer,  water  distribution  line, 

(potable),  electrical  distribution  line 

and  storm  sewer 

Exprenions  of  Interest 

Pursuant  to  Section  2905(b)(7)(C)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Qosure  Commimity 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval 
Reserve  Center,  Perth  Amboy,  shall 
submit  to  said  redevelopment  authority 
(City  of  Perth  Amboy)  a  notice  of 
intmest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  surplus  property,  or  any 
portion  thereof.  A  notice  of  interest 
shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  to  Section  2905(b)(7) 
(C)  and  P),  the  redevelopment  authority 
shall  assist  interested  parties  in 
evaluating  the  surplus  property  for  the 
intended  use  and  publish  in  a 
newspaper  of  general  circulation  in 
Perth  Amboy,  New  Jersey  the  date  by 
which  expressions  of  interest  must  be 
submitted. 


Notice  of  Announoement  of  PuMc 
Hearing  and  Notice  of  Availability  of 
the  Draft  Environmental  impact 
Statement  (DEIS)  for  Military  Training 
in  the  Martanaa,  Territory  of  Guam  and 
Coromonweelth  of  the  Northern 


auMMARV:  The  U.S.  Pacific  Command 
(USCINCPAC)  is  announcing  the  public 
hearing  and  availability  of  the  above 
referenced  DEIS.  The  DEIS  has  been 
distributed  to  various  federal,  territorial, 
and  commonwealth  agencies,  elected 
officials,  individuals  and  organizations 
in  the  community,  public  libraries,  and 
the  media.  A  limited  number  of  single 
copies  is  available  at  the  address  listed 
at  the  end  of  this  notice. 

The  DEIS  evaluates  alternatives  for 
training  by  Navy,  Army.  Air  Force, 
Marine  Corps.  National  Guard,  and 
Army  Reserve  forces  on  Guam,  Rota, 
Tinian,  and  Farallon  de  Medinilla.  The 
DEIS  describes  a  large  number  of 
training  activities  already  occiuring  on 
these  islands  and  a  small  number  of 
newly  proposed  activities  vt  newly 
proposed  locations  for  training.  The 
three  alternatives  are:  (1)  No  Action, 
consisting  of  all  ongoing  training 
activities  and  all  locations  in  which 
such  training  have  occurred;  (2) 
Augmented  Set  of  Training  Activities, 
consisting  of  all  requested  new  training 
activities  and  locations,  in  addition  to 
ongoing  activities:  and  (3)  Mitigated  Set 
of  Training  Activities  (the  preferred 
alternative),  which  consists  of  ongoing 
and  new  training  activities  modified  to 
avoid  significant  impacts  on  the 
environment.  Therefore,  no  significant 
impacts  are  expected  to  result  fit»m  the 
preferred  alternative. 

Introduction  of  forces  existing  and 
proposed  training  include:  aircraft 
landiil^  at  airfields,  paradrops  of 
personnel  and  cargo,  helicopter 
insertion/extraction,  and  amphibious 
assaults.  Combat  training  include:  Field 
maneuvers  (tactical  operations, 
command  post  exercises,  road  and 
cross-country  movement,  seizing  an 
airfield,  military  working  dogs),  aviation 
support  to  ground  troops  (close  air 
support,  field  carrier  landing  practice, 
confined  area  landings,  cargo  delivery, 
helibome  water  buckets  for  fire-fighting, 
medical  evacuations,  search  and  rescue, 
night  vision  goggle  training,  and  various 
types  of  parachute  operation),  and 


ordnance  training  at  specific  locations 
(air-to-surfece  gunnery,  naval  gunnery, 
live  fire  at  firing  ranges  and  diooting 
hoiises,  demolition  training  at 
established  demolition  pits  and 
underwater,  and  pyrotechnics  used 
.    during  field  maneuvers).  Combat  service 
support  training  includes:  bivouacs  and 
associated  support  functions, 
construction  battalion  exercises,  and 
logistics  support  (shipping,  staging, 
inspecting,  and  maintaining  equipmmt 
and  cargo),  forward  area  refiielin^. 

The  proposed  action  includes: 
Construction  of  several  fedlities  (a 
sniper  range  and  breaching  house  in  the 
NAVACTS  Ordnance  Annex;  extension 
of  an  existing  firing  range  at  NAVACTS 
Waterfront  Aimex;  a  small  base  support 
camp,  firing  range,  mortar  range,  and 
breaching  house  on  Tinian;  and 
installation  of  various  targets  on  FDM). 

The  training  areas  on  Guam  are 
military  sites  (Andersen  Air  Force  Base. 
NAVACTS  Guam  Waterfit>nt  Annex  and 
Ordnance  Annex.  Naval  Computer  and 
Telecommunications  Area  Master 
Station  Finegayan  and  Barrigada),  the 
Ylig  and  Talofofo  Rivers,  and  a  non- 
miUtaiy  paradrop  zone  in  Dandan. 
Training  areas  on  Rota  consist  of  the 
airport,  a  small  area  within  West 
Harbor,  and  a  land  area  at  the  high    ' 
school.  Training  on  Tinian  occura 
within  the  Military  Lease  Area,  with 
limited  activities  in  San  Jose  Harbor. 
The  entire  island  of  Farallon  de 
Medinilla  is  used  as  a  live  fire  range.  ' 

The  public  hearings  will  be 
conducted  by  the  Navy  on  behalf  of  the 
U.S.  Pacific  Command.  Government 
agencies  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearings.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer.  To  assure  accuracy  of 
the  record,  statements  may  also  be 
submitted  in  writing.  Both  oral  and 
written  statements  will  become  part  of 
the  public  record  on  this  study,  with 
equal  weight  given  to  each. 

In  the  interest  of  available  time, 
speakers  will  be  asked  to  Iknit  their 
comments  to  five  minutes.  If  longer 
statements  are  to  be  presented,  they 
should  be  summarized  at  the  public 
hearing  and  sulmiitted  in  writing  either 
at  the  hearing  or  mailed  to  the  address 
listed  at  the  end  of  this  announcement. 
All  written  statements  must  be 
postmarked  l^  April  1. 1997  to  be 
incorporated  in  the  official  record. 

DATES:  Public  hearings  to  inform  the 
public  of  the  DEIS  findings  and  to 
solicit  comments  will  be  held  at  the 
following  times  and  locations  in  the 
northern  Mariana  islands  and  Guam: 
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•  Monday.  March  3. 1997.  2:00  PM  ft 
7:00  PM  at  Community  Roimdhouse, 
Rota. 

•  Tuesday.  March  4, 1997,  2:00  PM  ft 
7:00  PM  at  KBC  Bldg.,  2nd  Floor. 
Conference  Room,  Tinian. 

•  Wednesday,  March  5, 1997,  2:00 
PM  ft  7:00  PM  at  Garapan  Central  Park 
Roundhouse,  Saipan. 

•  Thursday,  March  6, 1997,  2:00  PM 
ft  7:00  PM  at  155  Hesler  Street.,  PubUc 
Hearing  Room,  Agana,  Guam. 
ADDRESSES:  Request  for  single  copies  of 
the  DEIS  and  submittal  of  written 
comments  for  inclusion  into  the  official 
record  should  be  forwarded  to  Mr.  Fred 
Minato  (Code  231FM),  Pacific  Division, 
Naval  Facilities  Engineering  Command, 
Pearl  Harbor,  Hawaii  96860-7300. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Fred  Minato  (Code  231FM).  by  voice 
telephone  (808)  471-9338  or  facsimile 
transmission  (808)  474-5909. 
SUPPLEMENTARY  INFORMATKM:  Pursuant 
to  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969.  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  U.S.  Pacific 
Command  has  prepared  and  filed  with 
the  U.S.  Environmental  Protection 
Agency  the  above  referenced  DEIS. 

Dated:  February  5, 1997. 
D.  E.  Koenig,  Jr.. 

LCDR.  JAGC,  USN,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  97-3345  Filed  2-10-97;  8:45  am) 
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Notic*  of  Public  Meeting  for  Submarin* 
Solid  Waste  Managemant  Related  to 
Complianca  With  the  Special  Area 
Raquiramants  of  Regulations  5  of 
Annex  V  to  the  MARPOL  Convention 
Pursuant  to  the  National  Defense 
Authorization  Act  of  1994 

SUMMARY:  The  Department  of  the  Navy 
is  annoimcing  the  preparation  of  a  plan 
for  the  compliance  of  all  submersibles 
owned  or  operated  by  the  Navy  with  the 
requirements  of  Regulation  5  of  Annex 
V  to  the  MARPOL  Convention.  The 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994  (DAA  94)  directed  the 
Navy  to  allow  the  public  to  participate 
in  preparing  the  plan  and  to  review  and 
comment  on  the  plan  before  it  is 
submitted.  In  order  to  obtain  and 
consider  public  comments  in  the 
development  of  the  Navy's  plan  for 
compliance  with  the  DAA  94 
requirements,  the  Navy  will  host  pubUc 
'meeting. 

DATES:  The  meeting  will  take  place  on 
March  11, 1997.  at  7:00  p.m. 


ADDRESSES:  The  meeting  will  be  held  in 
the  Crystal  Gateway  Marriott.  1700 
Jefferson  Davis  Highway.  Arlington, 
Virginia  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  the  public 
meeting  or  to  submit  comments,  contact 
Mr.  David  Cartwright  NAVSEA  92TE, 
Assistant  for  Submarine  Environmental 
and  Occupational  Safety  Affairs, 
Department  of  the  Navy,  Naval  Sea 
Systems  Command,  2531  Jefferson  Davis 
Highway,  Arlington.  VA  22242-5160 
1(703)  602-8096  (Ext.  475)).  The  meeting 
will  be  conducted  in  English  and  will 
include  oral  presentations  and  visual 
displays.  The  meeting  will  be  recorded 
by  a  court  recorder.  Members  of  the 
public  who  need  additional  assistance 
to  participate  should  contact  Mr. 
Cartwright  as  soon  as  possible  to  make 
arrangements. 

Written  comments  related  to  the 
public  meeting  will  be  considered  in  the 
Submarine  addendimi  to  the  Report  to 
Congress  if  received  by  Mr.  Cartwright 
no  later  than  March  25. 1997.  Oral  or 
written  comments  will  also  be 
considered  if  presented  at  the  public 
meeting  to  be  held  on  March  11, 1997. 
SUPPLEMENTARY  INFORMATION:  Section 
1003  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1994 
Public  Law  103-160. 107  Stat.  1745 
(DAA-94),  requires  a  Report  to  Congress 
on  a  plan  for  compliance  with  special 
area  provisions  of  Regulation  5  of 
Annex  V  to  the  Convention.  The  Navy 
submitted  a  Report  to  Congress  on  U.S. 
Navy  Ship  SoUd  Waste  Management 
Plan  for  MARPOL  Annex  V  Special 
Areas  in  November  1996.  In  preparation 
for  that  Report  to  Congress,  the  Navy 
solicited  public  comments  beginning 
with  the  meeting  annoimcement  in  the 
Federal  Register  of  July  21, 1994  (59  FR 
37223).  In  addition,  the  final 
Environmental  Impact  Statement  on 
Disposal  of  U.S.  Navy  Shipboard  Solid 
Waste  was  released  in  August  1996. 

The  Report  to  Congress  of  November 
1996  stated  that  the  Navy  was 
evaluating  several  options  for 
submarines,  and  upon  completion  of  the 
efforts  would  determine  the  most 
appropriate  solid  waste  management 
strategy.  Thus,  a  Submarine  Addendum 
to  the  Report  to  Congress  on  U.S.  Navy 
Ship  Solid  Waste  Management  Plan  for 
MARPOL  Annex  V  Special  Areas  is 
being  prepared  to  address  the  U.S.  Navy 
Submarine  Solid  Waste  Management 
Plan.  Public  comments  directed 
specifically  toward  the  development  of 
a  submarine  solid  waste  management 
plan  are  requested. 

Submarines  are  designed  to  operate 
undetected  beneath  the  water  surface  for 


extended  periods.  They  have  very 
limited  storage  space  and  distinctive 
requirements  for  weight,  acoustical 
control,  and  atmosphere  criteria. 

Historically,  waste  source  reduction 
efforts  have  been  epiployed  to  minimize 
the  amount  of  plastic  material  and 
cardboard  brought  on  board.  Most 
plastic  material,  cardboard,  and  paper 
that  is  used  for  wrapping  and  protecting 
supplies  is  removed  and  retained  at 
dociiside  prior  to  loading  supplies  on  a 
submarine.  Plastic  disposable  items  are 
being  replaced  with  non-plastic  items 
where  possible.  Additional  initiatives 
being  undertaken  include  the 
investigation  of  reusable  meat 
containers,  the  review  of  prociuement 
databases  to  identify  items  for  improved 
packaging,  development  of  a  computer 
program  identifying  alternatives  to 
aliuninum  and  other  metal  cans,  and  the 
development  of  guidelines  for  supply 
personnel  stressing  pollution  prevention 
awareness. 

The  particular  solid  waste  challenges 
unique  to  submarines  are  being 
addressed  in  three  principal  studies:  (1) 
The  impact  and  fate  and  effect  in  the 
marine  environment  of  discharging 
compacted,  negatively  buoyant  non- 
plastic  solid  waste;  (2)  the  impact  on 
submarine  operations  and  crew  quaUty 
of  life  of  storing  solid  waste  on  board; 
and  (3)  the  use  of  a  pulper  for  pulping 
paper  and  cardboard  and  a  shredder  for 
shredding  metal  cans  and  glass. 

In  addition  to  the  above  studies,  an 
Environmental  Assessment,  pursuant  to 
the  National  Environmental  PoUcy  Act 
and  Executive  Order  12114,  is  being 
developed  to  assess  the  environmental 
impacts  of  alternatives  for  the 
management  of  solid  wastes. 

As  indicated  above,  comments  are 
welcome  at  the  pubUc  meeting  and  will 
be  considered  in  the  preparation  of  a 
draft  Addendum  Report  if  received  not 
later  than  March  25. 1997.  The  draft 
Addendimi  Report,  which  will 
document  the  Navy's  solid  waste 
management  plan  for  submarines,  will 
be  available  for  public  comment  in 
about  three  months.  The  Navy  plans  to 
finalize  the  Addendum  Report  and 
submit  it  to  Congress  by  SeptemlMr, 
1997. 

Dated:  February  6. 1997. 
IXE.  Koenig, 

LCDR.  JAGC.  USN.  Federal  Register  Liaison 
Officer. 

[FR  Doc  97-3342  Filed  2-10-97;  8:45  am) 
iUJNQ  COM  3*1«-Fr^ 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  RMesrch 

Energy  Reeearch  Financial  Asaistance 
Program  Notice  97-06;  Integratad 
Aaaeaament  of  Global  aimate  Change 


AOBCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  research  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
OfBce  of  Energy  Research  (ER).  U.S. 
Department  of  Eneigy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  for  the  Integrated 
Assessment  of  Global  Climate  Change 
research  grants  Program.  This  notice  is 
a  follow  on  to  three  previous  notices 
published  in  the  Federal  Roister 
(Notice  93-4  published  December  9, 
1992,  entitled  Economics  of  Global 
Change  Research  Program;  Notice  95-12 
published  December  29, 1994,  entitled 
Global  Change  Assessment  Research 
Program;  and  Notice  96-06  published 
January  30. 1996,  entitled  Global 
Change  Integrated  Assessment 
Researph).  The  program  has  a  more 
narrowly  defined  scope  this  year  to 
Mnphasize  specific  topics  in  support  of 
integrated  assessment.  The  research  ■ 
program  supports  the  Department's 
Global  Change  Research  Program,  the 
U.S.  Global  Change  Research  Program 
and  the  Administration's  goals  to 
understand  and  mitigate  the  rise  in 
greenhouse  gases. 

DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
praapplicaticm  for  programmatic  review. 
There  is  no  deadline  for  the 
preapplication,  but  early  submission  of 
preapplications  is  encouraged  to  allow 
time  for  meaningful  dialogue.  A 
preapplication  should  consist  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives  and  methods  of 
accomplishment  together  with  a  brief 
summary  of  the  principal  investigator's 
publication  and  research  background. 
The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m..  E.S.T.,  March 
27. 1997.  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  Cor 
award  in  fiscal  year  1997  or  early  fiscal 
year  1998.  An  original  and  seven  copies 
of  the  application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  multiple  applications  using 
m<»e  than  one  delivery  or  mail  service. 
AnonciiCI.  if  submitting  a 
praepplicati<»,  refBrencing  Program 
Notice  97-06,  it  should  be  sent  E-mail 
to  )ohn.houghtonOoer.doe.gov.  Formal 
applications  refarancing  Program  Notice 


97-06  on  the  cover  page  must  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Grants  and  Contracts  Division,  ER-64, 
19901  GermantowB  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
97-06.  This  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail  or  any  other 
commercial  overnight  delivery  service, 
or  when  band-carried  by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  Houghton,  Environmental  Sciences 
Division,  ER-74,  Office  of  Health  and 
Enviromiiental  Research,  Office  of 
Energy  Research.  U.S.  Department  of 
Energy,  19901  Germantown  Road. 
Germantown.  MD  20874-1290. 
telephone:  (301)  903-8288.  E-mail: 
john.houghtonQoer.doe.gov.  fax:  (301) 
903-8519. 

SUPPLEMENTARY  INFORMATION:  The 
determination  of  energy  policy,  such  as 
the  administration  analysis  of 
international  protocols  for  global 
climate  change,  is  tied  to  understanding 
the  benefits  and  costs  of  potential 
actions  with  respect  to  the  control  of 
greenhouse  gases  and  possible  climate 
change.  The  research  described  in  this 
notice  supports  the  analysis  of  those 
benefits  and  costs. 

This  research  will  be  judged  in  part 
on  its  potential  to  improve  and/or 
support  the  analytical  basis  for  policy 
development.  The  program  is  narrowly 
focused  and  will  primarily  concentrate 
support  on  three  specific  topics, 
described  below.  Applications  that 
involve  development  of  analytical 
models  and  computer  codes  will  be 
judged  partly  on  the  basis  of  proposed 
tasks  to  prepare  documentation  and 
make  the  models  and  codes  available  to 
other  groups. 

of  Global 


Integrated 
CliiMte  Ghange 

Integrated  assessment  of  climate 
change  is  defined  here  as  the  analysis  of 
climate  change  fit>m  the  cause,  such  as 
greenhouse  gas  emissions,  through 
impacts,  such  as  changed  energy 
requirements  for  space  omditioning  due 
to  temperature  chuiges.  Integrated 
Assessment  is  sometimes,  but  not 
always,  implemented  as  a  computer 
model.  A  description  of  Integrated 
Assessment  may  be  found  in  Chapter 
10:  "Integrated  Assessment  of  Climate 
Change:  An  Overview  and  Comparison 
of  Approadies  and  Results",  in  Qimate 
Change  1995:  Economic  and  Social 
Dimensions  of  Climate  Changtu  edited 
by  Bruce.  James  P.;  Lee.  Hoesung;  and 
Haites.  Erik  F..  Cambridge  University 
Press.  1996. 


The  following  categories  are  requested 
research  topics: 

1.  Technology  innovation  and 
diffusion.  This  category  has  been  a 
primary  focus  of  the  Integrated  » 

Assessment  of  Global  Climate  Change 
Program  since  its  initiation  four  years 
ago. 

Potential  research  projects4nclude 
such  issues  as: 

•  Decomposing  the  effect  of 
technology  innovation  and  diffusion  on 
carbon  emissions  into  such  components 
as  changes  in  GDP,  sectoral  mix,  capital 
stock,  innovation,  and  difiusion. 
Historical  records  might  be  used  to 
estimate  trends  and  make  projections 
that  vary  as  a  function  of  price  effects 
and  policy  options. 

•  Technology  innovation  and 
diffusion  is  an  important  pan  of  several 
aspects  of  integrated  assessment  models, 
such  as  backstop  technologies, 
adaptation,  resource  depletion,  labor 
productivity,  and  substitution 
parameters  for  shifting  Cactor  shares. 
Investigations  might  include  studies  to 
help  predict  chan^  in  these 
parameters  both  for  a  base  case  and  for 
various  policy  options,  as  well  as 
studies  to  analyze  the  internal 
consistency  among  these  aspects. 

•  The  rate  and  nature  of  technology 
diffusion  fiom  the  US  to  developing 
countries.  Relevant  factors  include  the 
prediction  of  the  energy-use  path  for 
developing  countries,  the  effects  of 
changes  in  international  trade  policies 
and  patterns,  and  "carbon  leakage". 

•  The  translation  of  existing  literature 
on  the  economics  of  technology 
innovation  into  a  representation  that 
could  be  adapted  for  lA  models. 

•  Investment  or  other  policies  to 
encourage  research  and  development 
are  options  fior  increasing  abatement  and 
improving  adaptation.  Research  in  this 
topic  would  investigate  such  subjects  as 
evaluating  the  efiiactiveness  of 
alternative  modes  of  implementation, 
such  as  direct  grants,  cooperative 
research  projects,  et  cetera. 

2.  Representing  impacts  in  integrated 
assessments.  A  major  challenge  before 
the  integrated  assessment  modeling 
community  is  to  improve  and  expand 
the  range  of  representations  in 
int^rated  assessment  models  of  the 
response  of  ecosystems,  socio-economic 
systems,  and  other  sectors  to  potential 
climate  changes.  Two  criteria  for 
selection  will  be  (1)  The  degree  of 
collaborati(m  with  scientists  working  on 
the  ecological  and  sodo-econcmiic 
consequences  of  climate  change,  and  (2) 
the  utility  of  the  results  (output]  to  the 
integrated  assessment  community,  such 
as  the  ability  to  represent  potential 
ecological  or  socio-economic 
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consequences  of  climate  change  in 
integrated  assessment  models.  Proposed 
research  at  a  regional  or  more  detailed 
scale  will  need  an  explicit  description 
of  the  potential  of  the  expected  results 
to  be  expanded  to  a  national  or 
continental  scale  for  use  directly  or 
indirectly  by  the  integrated  assessment 
community.  Academic  researchers 
interested  in  regional-scale  impact 
studies  or  in  developing  methods  and 
models  for  conducting  regional-scale 
assessments  of  the  consequences  of 
climate  change  may  also  contact  Dr. 
Jerry  Elwood.  E-mail  address 
jerry.elwood@oer.doe.gov,  for 
information  about  applying  to  DOE's 
National  Institute  for  Global 
Environmental  Change  (NIGEC)  research 
program. 
Topics  of  high  importance  include: 

•  For  the  OECD  countries, 
unmanaged  ecosystems  (including 
marine)  and  enei^  sectors. 

.    •  For  the  non-OEOD  countries, 
energy,  water,  unmanaged  ecosystems 
(including  marine),  and  sea  level  rise. 

Themes  that  increase  the  importance 
to  the  integrated  assessment  commimity 
include: 

•  Explicit  analysis  and  treatment  of 
adaptation. 

•  Analysis  of  transient  climate 
changes  rather  than  static  climate 
scenarios. 

•  Analysis  of  thresholds. 

•  Analysis  of  variability  and  extremes 
(including  low-probability /high- 
consequence  events). 

•  The  combination  of  several  impact 
sectors  so  that  cross-sector  issues  (such 
as  water  or  land  availability)  are 
explicitly  considered. 

3.  Analysis  of  Environmental 
Technologies.  It  is  difficult  to  send  the 
"proper  price  signals"  (measures  of  full 
environmental  impacts)  to  designers, 
manufacturers,  policy  makers,  and 
research  managers  so  that  decisions  can 
reflect  the  full  societal  impact  by  the 
manufacturing  process  of  resource  use 
and  byproduct  disposal,  including 
greenhouse  gases.  The  following 
industries  represent  80  percent  of  the 
energy  consumption  in  the 
manufacturing  sector:  chemicals, 
petroleum  refining,  forest  products, 
steel,  aluminiun,  glass,  and  metal 
casting.  We  would  welcome 
applications  that  propose  to  prepare  an 
integrated  assessment  framework  of 
these  sectors  to  investigate  such  issues 
as  life  cycle  analysis,  "industrial 
ecology"  and  "sustainabihty",  the 
expected  improvement  in  technologies 
in  response  to  various  policy  options, 
and  the  value  of  improved  technologies. 
Applicants  responding  to  this  specific 
topic  are  encouraged  to  develop 


working  collaborations  with  appropriate 
and  relevant  industries;  applications 
involving  industrial  collaboration  will 
receive  preference  over  applications  of 
equal  scientific  merit  but  lacking  such 
collaboration. 

ADMmiSTRATIVE  INFORMATION:  The 
preparation  and  submission  of  grant 
applications  must  follow  the  guidelines 
given  in  the  Application  Guide  for  the 
Office  of  Energy  Research  Financial 
Assistance  Program  10  CFR  Part  605. 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 

process,  and  other  policies  and 

procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Energy  Research  Financial 
Assistance  Prog^m.  The  Application 
Guide  is  available  from  the  U.S. 
Department  of  Energy,  Office  of  Energy 
Resrarch,  ER-74, 19901  Germantovni 
Road,  Germantown,  MD  20874-1290. 
Telephone  requests  may  be  made  by 
calling  (301)  903-3338.  Electronic 
access  to  ER's  Financial  Assistance 
Application  Guide  and  forms  is  possible 
via  the  World  Wide  Web  at:  http;// 
www.er.doe.gov/production/grants/ 
grants.html.  The  research  description 
must  be  15  pages  or  less,  exclusive  of 
attachments,  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research.  Attachments  include 
curriculum  vitae,  a  listing  of  all  current 
and  pending  federal  support,  and  letters 
of  intent  when  collaborations  are  part  of 
the  proposed  research. 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the.Proposed' 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 


It  is  anticipated  that  up  to  $1.5 
million  will  be  available  for  multiple 
awards  to  be  made  in  FY  1997  ana  early 
FY  1998  in  the  categories  described 
above,  contingent  on  availability  of 
appropriated  funds.  Applications  may 
request  project  support  up  to  three 
years,  with  out-year  support  contingent 
on  availability  of  funds,  progress  of  the 
research,  and  programmatic  needs. 
Annual  budgets  are  expected  to  range 
from  $30,000  to  $150,000  total  costs. 

Although  the  required  original  and 
seven  copies  of  the  application  must  be 
submitted,  researchers  are  asked  to 
submit  an  electronic  version  of  their 
abstract  of  the  proposed  research  in 
ASCn  format  and  their  E-mail  address  to 
Karen  Carlson  by  E-mail  at 
karen.carlson@oer.doe.gov.  Additional 
information  on  the  Integrated 
Assessment  Program  is  available  at  the 
following  web  site:  http:// 
www.er.doe.gov/production/oher/john/ 
iapage.html.  For  researchers  who  do  not 
have  access  to  the  world  wide  web, 
please  contact  Karen  Carlson; 
Environmental  Sciences  Division,  ER- 
74;  U.S.  Department  of  Energy;  19901 
Germantown  Road;  Germantown,  MD 
20874-1290;  telephone:  (301)  903-3338; 
fax:  (301)  903-8519;  E-mail: 
karen.carlson@oer.doe.gov;  for  hard 
copies  of  background  material 
mentioned  in  this  solicitation. 
Ciuriculum  vitae  should  be  submitted 
in  a  form  similar  to  that  of  NIH  or  NSF 
(two  to  three  pages),  see  for  example: 
http://www.nsf.gov:8p/bfa/cpo/gpg/ 
fkit.htm#fonns-9. 

Related  Funding  Opportunities 

Investigators  may  wish  to  obtain 
information  about  the  following  related 
funding  opportunities. 

National  Science  Foundation/Methods 
and  Models  for  Integrated  Assessment 

In  concert  with  other  USGCRP 
agencies,  NSF  sponsors  high-quality, 
fundamental  and  methodological 
research  in  two  related  categories:  (1) 
Research  that  advances  the  development 
of  methodologies  and  models  that  will 
integrate  or  couple  multiple  component 
systems;  and  (2)  research  that  develops 
and  enhances  the  scientific  components 
of  the  integrated  approach.  NSF 
encourages  participation  and 
collaboration  of  researchers  fit)m  all 
appropriate  scientific  and  engineering 
disciplines,  including  the  mathematical 
sciences.  In  FY  1996,  NSF  awarded 
approximately  $3.4  million  through  the 
special  MMIA  competition.  Fimding  in 
FY  1997  is  anticipated  at  approximately 
the  same  level,  depending  on 
availability  of  funds.  Proposals 
submitted  for  this  competition  must  be 
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received  by  NSF  by  February  14. 1997. 
For  more  information  on  this  program, 
please  contact;  Dr.  Keith  Crank, 
Directorate  for  Mathematical  and 
Physical  Sciences,  National  Science 
Foundation.  4201  Wilson  Blvd.. 
Arlington.  VA  22230,  telephone:  (703) 
306-1885.  fax:  (703)  306-0555,  Internet: 
kcrankOnsf.gov.  NSF  also  supports 
related  research  in  all  fields  of  science 
and  engineering.  Information  on  NSF 
environment  and  global  change  funding 
opportimities  is  available  at:  http:// 
www.nsf.gov/stratare/egch/. 

National  Oceanic  and  Atmospheric 
Administration 

Within  the  context  of  its  Economics 
and  Human  Dimensions  of  Climate 
Fluctuations  Program,  the  Office  of 
Global  Programs  of  the  National  Oceanic 
and  Atmospheric  Administration  will 
support  research  that  identifies  and 
analyzes  social  and  economic  impacts 
associated  with  seasonal,  year-to-year, 
and  intradecadal  climate  variability; 
improves  our  understanding  of  factors 
that  determine  human  vulnerability  to 
such  fluctuations:  and  identifies  options 
for  reducing  vulnerability.  The  program 
is  particularly  interested  in  learning 
how  advanced  climate  information  (e.g., 
ENSO-based  probabilistic  climate 
forecasts),  as  well  as  an  improved 
understanding  of  current  coping 
mechanisms,  could  be  used  for  reducing 
vulnerability  and  providing  for  more 
efficient  adjustment  to  these  variations. 
Notice  of  this  program  is  included  in  the 
Program  Announcement  for  NOAA's 
Climate  and  Global  Change  Program, 
which  is  published  each  spring  in  the 
Federal  Register.  The  deadline  for 
proposals  to  be  considered  in  fiscal  year 
1998  is  expected  to  be  in  late  summer 
1997.  For  further  information,  contact: 
Caitlin  Simpson:  Office  of  Global 
Programs;  National  Oceanic  and 
Atmospheric  Administration;  1100 
Wayne  Ave.,  Suite  1225;  Silver  Spring, 
MD  20910;  telephone:  (301)  427-2089. 
ext.  47;  Internet: 
simpsondogp.noaa.gov. 

Environmental  Protection  Agency 

In  1997  the  Environmental  Protection 
Agency  (EPA)  will  support  research  on 
Consequences  of  Global  Change  on 
Ecosystems  by  joining  the  interagency 
Terrestrial  Ecology  and  Global  Change 
(TECO)  Program,  administered  by  the 
National  Science  Foundation  (NSF). 
Related  requests  for  applications  that 
are  currently  advertised  on  the  EPA 
Home  Page  include  "Ecosystem 
Indicators";  "Ecosystem  Restoration"— 
sponsored  jointly  with  National 
Aeronautics  and  Space  Administration: 
and  "Watw/Watersheds"— sponsored 
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jointly  with  the  NSF.  The  EPA  offers 
grants  in  global  climate  change  through 
its  "National  Center  for  Environmental 
Research  and  Quality  Assurance". 
Information  is  available  through  web 
site:  http://wvtrw.epa.gov/ncerqa  or 
hotline  1-800-490-9194.  For  further 
information,  contact  Barbara  M. 
Uvinson,  EPA  (8723).  Washington.  DC 
20460.  telephone:  (202)  260-5983,  fax: 
(202)  260-4524,  E-mail: 
Levinson.barbara@epamail.epa.gov. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  E)C,  on  February  3, 
1997. 

John  Rodney  Clark, 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research. 
(FR  Doc  97-3383  Filed  2-10-97;  8:45  am] 
Biumo  cooe  s4so-oi-p 


Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-24e-00(q 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

February  5, 1997. 

Take  notice  that  on  January  31, 1997, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  February  1, 1997: 

Nineteenth  Revised  Sheet  No.  8 
Twenty-first  Revised  Sheet  No.  9 
Twentieth  Revised  Sheet  No.  13 
Twenty-first  Revised  Sheet  No.  16 
Twenty-fourth  Revised  Sheet  No.  18 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  cancel  the 
expired  PD  surcharges  associated  with 
ANR's  first  and  second  PD  cost  recovery 
filings,  and  to  commence  recovery  of 
approximately  $2.5  million  of 
additional  pricing  differential  (PD)  and 
carrying  costs  that  have  been  incurred 
by  ANR  during  the  period  September  1, 
1996  through  November  30. 1996  as  a 
result  of  the  implementation  of  Oder 
Nos.  636.  et  seq.  ANR  proposes  a 
reservation  fee  surcharge  applicable  to 
its  Part  284  firm  transportation 
customers  to  recover  ninety  percent 
(90%)  of  the  PD  costs,  and  an 
adjustment  to  the  maximum  base  tariff 
rates  applicable  to  Rate  Schedule  ITS 
and  overrun  service  rendered  pursuant 
to  Rate  Schedule  FTS-2,  so  as  to  recover 
the  remaining  ten  percent  (10%).  ANR 
has  requested  that  the  Commission 
accept  the  tendered  sheets  to  become 
effective  February  1, 1997.  Due  to  the 


expiring  surcharges  noted  above,  ANR 
advises  that  its  PD  surcharge  will 
decrease  from  $0,357  to  $0,157  as  a 
result  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426. 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  pi^testants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CadwU. 
Secretary. 

(FR  Doc.  97-3298  Filed  2-10-97;  8:45  ami 
MUMQ  COOC  STir-OI-M 


P>ocket  No.  FtP97-^4S-00(q 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  5, 1997. 

Take  notice  that  on  January  31, 1997, 
Colorado  Interstate  Gas  Company  (QG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  368. 

QG  states  that  Sheet  No.  368  was  a 
tariff  sheet  authorized  by  Commission 
Order  issued  December  27, 1991  in 
Docket  No.  RP92-44-O00.  The  tariff 
sheet  identified  customers'  buyout- 
buydown  obligation  purauant  to  Order 
No.  528. 

□G  states  the  filing  is  being  made  to 
"clean  up"  Sheet  No.  368.  One  Buyer 
had  elected  to  amortize  its  payment  of 
its  obligation  over  a  60-month  period. 
The  60-month  payment  period  has 
terminated  and  the  Buyer  has  paid  its 
obligation;  therefore,  the  filing  reflects 
all  Buyers  have  now  paid  their 
obligation  pursuant  to  the  authorization 
in  Docket  No.  RP92-44-000. 

CIG  states  that  copies  of  the  filing 
have  been  sent  to  all  parties  in  Docket 
No.  RP92-44-O00.  An  effective  date  of 
March  3. 1997  has  been  requested. 

Any  person  desiring  to  he  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  a  motion  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commissiov.  888 
First  Street,  NE.,  Washington,  DC  20426, 
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in  accordance  with  the  requirements  of 
the  Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  motions  or  protest  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  filed  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LokD-CasheU. 
Secretary. 

(FR  Doc  97-3297  Filed  2-10-97;  8:45  am] 
MLLMQ  coot  cnr-ei-M 


[Doctot  No.  CP97-217-00Q] 

norida  Gas  Transmisaton  Company; 
Notica  of  Raquaat  Undar  Btankat 
Authorization 

February  5, 1997. 

Take  notice  that  on  January  30, 1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston. 
Texas,  77002,  filed  in  the  above  docket, 
a  request  pursuant  to  Sections  157.205 
and  157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  a  new 
delivery  point  under  FGTs  blanket 
certificate  issued  in  Docket  No.  CP82- 
553-000  pursuant  to  Section  7(c),  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

SpedficalTy,  FGT  proposes  to 
construct  a  new  tee,  valve,  less  than  100 
feet  of  8-inch  connecting  lateral  and 
EFM  equipment  in  Pinellas  County, 
Florida,  to  accommodate  gas  deliveries 
to  FPC's  proposed  meter  station  to 
receive  intemiptible  gas  volumes.  FPC 
has  requested  FGT  to  construct  a  new 
delivery  point  in  Pinellas  County, 
Florida,  to  connect  to  the  Bartow-B 
Meter  Station  that  FPC  will  construct  in 
Pinellas  County,  Florida.  FGT  states  that 
FPC  would  reimburse  it  for  all 
construction  costs;  estimated  to  be 
$80,362.  FGT  proposes  to  deliver  up  to 
2,600  MMBtu  of  gas  per  hour  at  line 
pressure.  Initial  deliveries  will  be 
approximately  1,300  MMBtu  per  hour. 
FTC  proposes  to  construct,  own  and 
operate  the  meter  station  and 
approximately  450  feet  of  10-inch;  75 
feet  of  8-indi;  and  150  feet  of  6-inch 
pipe  of  non-jurisdiction  pipeline 
connecting  the  meter  station  to  FPC 
Bartow  Plant. 


FGT  states  that  the  natural  gas 
volumes  delivered  to  this  delivery  point 
will  be  intemiptible  voliunes  and 
therefore  will  not  disadvantage  FGT's 
other  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request. 

If  no  protest  is  filed  within  the  time 
allowed  therefor,  the  proposed  activity 
is  deemed  to  be  authorized  effective  on 
the  day  after  the  time  allowed  for  filing 
a  protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lok  D.  Culiall, 
Secretary. 

IFR  Doc  97-3290  Filed  2-10-97;  8:45  am] 
BUJNQ  eooc  •riT-OI-M 


(DockOl  No.  RP07-244-OOO] 

Mlasisaippi  Rivar  Tranamiaaion 
Corpoiation;  Notioa  of  Raquaat  for 
Waivar 

Pebniaiy  5. 1997.  r 

Take  notice  that  on  January  31, 1997, 
Mississippi  River  Transmission 
Corporation  (MRT)  submitted  for  filing 
a  request  for  waiver  of  the  provisions  of 
Section  2.5  of  Rate  Schedule  SCT  of 
MRT's  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1. 

MRT  states  that  it  is  requesting  the 
waiver  because  two  of  its  Rate  Schedule 
SCT  customers  are  seeking  to  release 
permanently  a  portion  of  their  capacity 
utilizing  a  pre-arranged  release  to  two 
Rate  Schedule  FTS  customers  but  the 
releasing  customers  do  not  want  their 
remaining  Rate  Schedule  SCT  capacity 
converted  to  Rate  Schedule  FTS 
capacity.  MRT  also  requests  a  waiver  of 
such  other  provisions  of  its  FERC  Gas 
Tariff,  or  otiier  Commission  regulations, 
as  may  be  necessary  to  allow  the 
transactions  contemplated  in  the  filing 
to  become  effective  as  proposed. 

MRT  states  that  copies  of  this  filing 
have  been  mailed  to  each  of  MRT's 
customers  and  the  State  Commissions  of 
Arkansas,  Illinois,  and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 


First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  12, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cufaeli, 
Secretary. 

IFR  Doc  97-3296  Filed  2-10-97;  8:45  am] 
MLUNQ  coot  •nr-oi-M 


[DockM  No.  TM97-7-16-00(q 

Natkxial  Fual  Qaa  Supply  Corporatkm; 
Notica  of  Tariff  niing 

February  5, 1997. 

Take  notice  that  on  January  31, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  fiUi^g  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Eighteenth  Revised  Sheet 
No.  5A,  with  a  proposed  efiiactive  date 
of  February  1.1996. 

National  states  that  pursuant  to 
Article  n,  Section  2,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al.,  National  is  required  to 
recalculate  the  maximxun  Intemiptible 
Gathering  (IG)  rate  monthly  and  to 
charge  that  rate  on  the  first  day  of  the 
following  month  if  the  result  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  n.  The  recalculation 
produced  an  IG  rate  of  15  cents  per  dth. 

National  further  states  that,  as 
required  by  Article  II,  Section  4, 
National  is  filing  a  revised  tariff  sheet 
within  30  days  of  the  effiactive  date  for 
the  revised  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  or  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214). 
All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
iD. 


Secretary. 

(FR  Doc.  97-3301  Filed  2-10-97;  8:45  am] 


[Doekat  No.  ER07-1412-OOO| 

Niobrara  Valley  Electric  MemtMrship 
Corporation;  Notice  of  Filing 

February  5, 1997. 

Take  notice  that  on  January  28, 1997, 
Niobrara  Valley  Electric  Membership 
Corporation  (Niobrara)  tendered  for 
filing  as  a  rate  schedule  an  executed 
Agreement  with  Nebraska  Public  Power 
DisUnct  (NPPD)  entitled  "Agreement  for 
Joint  Planning  and  Ownership  of 
Subtransmission  Facilities"  dated 
January  22, 1979,  as  amended.  Niobrara 
explains  that  the  filing  is  made  pursuant 
to  Ordering  Paragraph  (F)  of  the 
Commission's  Order  of  October  30, 1996 
in  Central  Electric  Cooperative,  Inc.  et 
al..  Docket  Nos.  OA96-4 1-000  et  al. 

The  filing  states  that  the  Agreement 
with  NPPD  is  the  sole  dociunent  in 
Niobrara's  possession  or  control  that 
establishes  a  basis  for  the  use  of  its 
subtransmission  facilities.  Niobrara 
states  that  it  has,  through  agreements 
with  NPPD,  turned  over  responsibility 
for  operational  control  of  its  facilities  to 
NPPD,  the  control  area  operator.  Any 
charges  for  the  use  of  Niobrara's 
fadUties  are  said  to  be  developed  by 
NPPD  and  are  part  of  the  overall  rates 
that  NPPD  charges  for  its  sale  and 
transmission  facilities. 

Niobrara's  filing  indicates  that,  under 
the  Agreement,  each  party  pays  for 
service  on  its  facilities  on  the  basis  of  a 
formula  which  compares  each  party's 
proportion  of  the  total  investment  to  its 
proportion  of  the  noncoincidental  peak 
load.  As  of  the  date  of  the  filing, 
according  to  Niobrara,  it  is  deemed  the 
deficient  party  and  makes  a  monthly 
payment  to  NPPD.  Niobrara  states  that 
it  receives  no  revenues  for  use  of  the 
facilities,  directly  or  indirectly. 

Niobrara's  filing  also  notes  that  it  has 
filed  a  motion  for  reconsideration  of  the 
Commission's  Order  determining  that  it 
is  performing  jurisdictional 
transmission  service. 

Niobrara  seeks  a  waiver  of  the 
requirement  for  filing  supporting  data, 
required  to  accompany  a  rate  schedule 
filing,  citing  its  small  size  and  small 
administrative  staH.  Noting  that  the 
Agreement  has  been  in  force  for  18  years 
and  is  the  basis  for  continued  service  to 
its  retail  customers,  Niobrara  has  also 
sought  a  waiver  of  the  notice 


requirements  in  the  Commission's 
Regulations  and  an  immediate  efiiective 
date  for  the  Agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  AH  such  motions 
or  protests  should  be  filed  on  or  before 
February  14, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caaheil, 
Secretary. 

|FR  Doc  97-3291  Filed  2-10-97;  8:45  am] 
WLUNG  COM  CTir-ei-M 


[Docket  No.  CP97-208^000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

February  5. 1997. 

Take  notice  that  on  January  27, 1997, 
Northern  Natural  Cas  Company 
(Northern),  1^11  South  103rd  Street, 
Omaha,  Nebraska  68124-1000,  filed  in 
Docket  No.  CP97-208-000  a  request 
pursuant  to  Sections  157.205, 157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205, 157.212  and  157.216J 
for  authorization  to  operate  an  upgrade 
to  an  existing  delivery  point  in 
Washington  County,  Minnesota,  under 
Northern's  blanket  certificate  issued  in 
Docket  No.  CP82-401-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northern  states  that  due  to  extreme 
winter  weather  conditions  and  fear  of 
facility  failiu^,  the  iiasting  #1C  TBS  was 
upgraded  pursuant  to  the  emergency 
provisions  of  Part  284  Subpart  I  of  the 
Commission's  Regulations  (emergency 
regulations)  to  accommodate  emergency 
natural  gas  deliveries  for  Minnegasco.  a 
Division  of  Nor  Am  Energy  Corp. 
(Minnegasco).  This  upgrading  assured 
the  protection  of  2,310  residential  and 
commercial  customers  served  by  this 
station.  On  January  16,  1997, 
Minnegasco  filed  its  48-hour  report  as 
required  by  Section  284.270(b)  of  the 


Commission's  Regulations.  The 
upgrading  included  the  replacement  of 
the  existing  meter  and  appurtenant 
facilities  (e.g.,  meter  run  and  piping) 
with  larger  racilities.  The  facilities 
constructed  under  the  emergency 
regulations  and  costing  $32,000  will  be 
paid  for  by  Minnegasco  in  accordance 
with  Section  284.264(a)(6)(ii)  of  the 
Commission's  Regulations.  Northern 
states  that  service  is  being  provided  to 
Minnegasco  ptirsuant  to  currently 
effective  throughput  service 
agreement(s).  Northern's  proposed 
accounting  entries  will  reflect  the 
retirement  of  the  meter  and  appurtenant 
facilities  associated  with  the  upgrade 
facilities. 

Northern  states  that  the  total  volumes 
to  be  delivered  to  Minnegasco  after  the 
request  do  not  exceed  the  total  volumes 
authorized  prior  to  the  request. 
Northern  states  that  the  proposed 
activity  is  not  prohibited  by  its  existing 
tariff  and  that  it  has  sufficient  capacity 
to  accommodate  the  upgraded  facilities 
without  detriment  or  disadvantage  to 
Northern's  other  customers. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  piusuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a. protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LoisD.CasheU, 
Secretary. 

(FR  Doc.  97-3288  Filed  2-10-97;  8:45  am] 
■iLUNQ  cooE  •nr-ei-M 

[Docket  Na  RP97-247-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

Februarys,  1997. 

Take  notice  that  on  January  31. 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1.  the  following 
tariff  sheets  proposed  to  become 
effective  on  April  1. 1997: 

Second  Revised  Sheet  No.  257 


ft25lft 
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Second  Revised  Sheet  No.  259 
Second  Revised  Sheet  No.  260 

Northern  is  filing  to  eliminate 
acceptance  of  facsimiles  in  the 
nomination  process  imder  the  April  1, 
1997  GISB  timeline.  However,  Northern 
requests  authority  to  waive  the 
proposed  tariff  provision  eliminating 
facsimile  nominations  during  a  four- 
month  implementation  period  from 
April.l,  1997  through  July  31, 1997, 
provided  the  nomination  is  received  by 
Northern  by  10:00  a.m.  CCT  for 
transportation  that  will  occur  on 
Northern  at  9:00  a.m.  CCT  on  the 
following  gas  day. 

Northern  states  that  copies  of  tlie 
filing  were'served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  petitions  or 
protests  must  be  filed  on  or  before  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-3299  Filed  2-10-97;  8:45  am] 
BNJJNQ  CODE  SZIT-OI-M 


[DockM  No.  RP97-248-00(q 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

February  5, 1997. 

Take  notice  that  on  January  31, 1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  F.E.R.C.  Gas  Tariff, 
Fifth  Revised  Volume  No.  1  and  original 
Volume  No.  2  the  following  tariff  sheets, 
proposed  to  be  effiactive  March  1, 1997: 

Fifth  Revised  Volimw  No.  1 

32  Revised  Sheet  No.  50 
32  Revised  Sheet  No.  51 
13  Revised  Sheet  No.  52 
32  Revised  Sheet  No.  53 

Origiiial  Vohune  No.  2 

152  Revised  Sheet  No.  IC 
27  Revised  Sheet  No.  iCa 


In  this  filing.  Northern  states  that  it  is 
seeking  to  recover  costs  relating  to  take- 
or-pay,  pricing  or  other  contract 
provisions,  and  buyout,  buydown  or 
reformation  costs  pursuant  to  the 
Commission's  Order  No.  528. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  Company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C., 
20428,  in  accordance  with  Section 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
protestant  a  party  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc  97-3300  Filed  2-l6-97;  8|^5  ami 
BNJJNO  cooe  STir-ei-M 


[ProjM^t  No.  1927] 

Paciflcorp;  Notice  of  Authorization  for 
Continued  Project  Operation 

February  5, 1997. 

On  January  30, 1995,  Pacificorp, 
licensee  for  the  North  Umpqua  Project 
No.  1927,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  1927  is  located  on  the  North 
Umpqua  River  in  Douglas  County. 
Oregon. 

The  license  for  Project  No.  1927  was 
issued  for  a  period  ending  January  29, 
1997.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
Ucense  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C 
558(c).  and  as  set  forth  at  18  CFR 


16.21(a),  if  the  licensee  of  sudi  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  ^ 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
Ucense  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  IS 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  1927 
is  issued  to  Pacificorp  for  a  period 
effective  January  30, 1997,  through 
January  29, 1998,  or  until  the  issuance 
of  a  new  license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  January  29, 1998, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  Section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commissicm  orders 
otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Pacificorp  is  authorized  to  continue 
operation  of  the  North  Umpqua  Project 
No.  1927  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-3292  Filed  2-10-97: 8:45  am] 
HLUNQ  CODE  •717-01-11 


[Doctot  No.  CP94-M7-003] 

Southern  California  Gas  Company; 
Notice  of  Amendment 

February  5, 1997. 

Take  notice  that  on  January  31, 1997, 
Southern  California  Gas  Company 
(SoCal),  located  at  555  West  Fifth  Street. 
Los  Angeles,  California  90013-1011. 
filed  an  amendment  in  Docket  No. 
CP94-207-003,  pursuant  to  Section  3  of 
the  Natural  Gas  Act  (NGA)  and  Part  153 
of  the  Commission's  Regulations  under 
the  NGA,  seeking  to  further  amend  the 
previously  amended  Section  3 
authorization  and  the  amended 
Presidential  Permit,  both  issued  May  22, 
1995,  to  reflect  a  change  in  the  location 
of  pipeline  and  metering  facilities  it 
proposes  to  construct  at  the 
international  boundary  of  the  United 
States  of  America  and  Mexico. 
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Specifically,  SoCal  now  seeks  to 
amend  the  previous  authorization  in 
order  to  site  the  borderKat)ssing 
facilities  1.3  miles  west  of  the 
previously  authorized  export  point.  The 
revised  border-crossing  facilities  would 
consist  of  a  meter  station  and  600  feet 
of  16-inch  diameter  pipe  running  firom 
the  meter  station  to  the  international 
boundary.  >  According  to  SoCal,  the 
proposed  pipeline  facilities  will  have 
the  capacity  to  meet  the  expected 
demand  of  40  MMcf  of  natural  gas  per 
day  in  the  year  2000,  although  only  10 
MMcf  of  natural  gas  per  day  would  be 
exported  initially. 

SoCal  request  that  such  amendments 
be  granted  no  later  than  March  1, 1997. 
to  permit  the  economic,  environmental 
and  safety  benefits  of  natiuBl  gas  to  be 
enjoyed  in  Mexicali,  Mexico  and  the 
United  States/Mexico  border  area  at  the 
earliest  possible  date,  in  order  to 
provide  the  proposed  service  by  July  15, 
1997.0 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  refarence  to  said 
petition  should,  on  or  before  February 
26, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington.  DC  20426.  a 
petition  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214) 
and  the  Regulations  imder  the  NCA  (18 
CFR  157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Any  person 
who  has  heretofore  filed  need  not  filed 
again. 

iD. 


Secretary. 

(FR  Doc  97-3286  Filed  2-10-97;  8:45  am) 
I  ooot  snr-at-M 


IDodMt  Na  RP«7-243-4)00] 

SouttMm  Natural  Qaa  Company, 
MoMoa  of  QSnnavlaad  Tariff  Shaata 

Frtmuny  5, 1997. 

Take  notice  that  (mi  January  31. 1997. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 


'  lite  location  of  th«  iMw  propoMd  bonkr 
croMing  U  in  S«ctioa  14.  Township  17  South. 
Rangt  15  East  Iinparial  County.  California. 


with  the  proposed  effective  date  of 
February  1. 1997: 

Tariff  SheeiB  AppBcable  to  Contesting 
Partief 

Twenty  FiM  Revised  Sheet  No.  14 
Forty  Third  Revised  Sheet  No.  15 
Twenty  First  Revised  Sheet  No.  16 
Forty  Third  Revised  Sheet  No.  17 
Twenty  Eighth  Revised  Sheet  No.  29 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Voliune  No.  1,  to  reflect  a 
change  in  its  VT/VT-NN  GSR  Surcharge, 
due  to  the  removal  of  a  credit  for 
interim  firm  transportation  provided 
during  December  1996  and  an  increase 
in  GSR  billing  units  effective  February 
1, 1997. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.21(7  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell. 
Secretary. 

(FR  Doc  97-3295  Filed  2-10-97;  8:45  am] 
MUMQ  COOl  «n7-*1-M 


(Dodwt  Na  RP9fr-962-00q 

Tranawaatam  PIpalina  Company; 
NoUcaofHUng 

February  5, 1997. 

Take  notice  that  on  F^ruary  3, 1997, 
Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  its 
report  concerning  the  Pilot  Program. 

Transwestem  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  December  31. 1996. 
which  stated  that  by  February  1. 1997. 
Transwestem  must  make  a  filing  to 
propose  details  concerning  the  reporting 
of  I^lot  Program  data. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  gas  utility 
customers,  interested  state 


commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  Febmary  12. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection. 
Lok  D.  CaiheU. 
Secretary. 

(FR  Doc  97-3294  Filed  2-10-97;  8:45  am] 
■HXMQ  ooM  tnr-ai-M 


[Doctot  No.  RP92-122-005] 

Tninklina  LNG  Company;  Notica  of 
Annual  Reconciliation  Report 

February  5. 1997. 

Take  notice  that  on  January  31, 1997 
Trunkline  LNG  Company  (TLC) 
tendered  for  filing  woiidng  papers 
reflecting  its  third  annual  reconciliation 
report. 

TLC  states  that  the  information  is 
submitted  pursuant  to  Article  Vm. 
Section  4  of  the  Stipulation  and 
Agreement  in  the  above-captioned 
proceeding  which  requires  TLC  to 
submit,  on  an  annual  basis,  a  report  of 
the  cost  and  revenues  which'result  bom 
the  operation  of  Rate  Schedule  PLNG- 
2  dated  Jime  26. 1987.  as  amended 
December  1. 1989. 

TLC  states  that  copies  of  this  filing 
have  been  served  on  all  participants  in 
the  proceeding  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  on  or  before  February  12, 1997. 
Protests  will  be  considered  by  the 
Commissicm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell. 
Secivtcuy. 

(FR  Doc  97-3293  Filed  2-10-97;  8:45  am] 
MUJNO  coot  tnr-oi-ii 
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[DockM  No.  CP96-288-001] 

Wyoming  Interstate  Company,  Ltd; 
Notice  of  Application 

Febnuiy  5, 1997. 

Take  notice  that  on  January  30, 1997, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP96-288-001  a  petition  to  amend  its 
original  certificate  application  which 
was  the  subject  of  the  Preliminary 
Determination  on  Non-Environmental 
Issues  issued  September  11, 1996, 
piusuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  as  amended,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
.  inspection. 

On  March  29, 1996,  Wyoming 
Interstate  Company,  Ltd.  (WIC)  filed  an 
application  in  Docket  No.  CP96-288- 
000,  to  construct  and  operate  facilities 
to  increase  WIC's  system  capacity, 
which  included  a  new  compressor 
station  planned  to  consist  of  two  1,000 
hp  compressor  reciprocating  units 
(Rawlins  Jiunper  Station).  Chi  September 
11, 1996,  the  Commission  issued  a 
Prelipiinary  Determination  on  Non- 
Environmental  Issues  and  Declaratory 
Order  in  this  docket. 

WIC  states  that  in  its  original 
application  final  selection  of 
compression  had  not  been  selected.  WIC 
states  that  it  made' a  final  determination 
on  the  selection  of  the  Rawlins  units  in 
May  1996,  selecting  two  1,200  hp  imits 
instead  of  approximately  2,000  hp  for 
this  station  as  in  the  original 
application.  It  is  asserted  that  all  other 
compressors  selected  were  the  same  as 
filed  in  the  original  application.  WIC 
avers  that  the  selected  units  are  superior 
based  on:  (1)  lowest  bid  received,  (2) 
economy  of  spare  parts  by  matching  the 
units  for  the  Baxter  station  (3)  units  that 
provide  nitrogen  emission  rates  as  low 
as  any  of  the  units  ofiiered,  and  (4) 
having  the  best  specific  fuel  rate  of  the 
units  offered. 

WIC  further  avers  that  the  subject 
units  would  have  no  material  effect  on 
the  cost  estimate  or  on  the  Revenue, 
Expenses  and  Income  as  filed  in  the 
original  application  in  Docket  No. 
CP96-288-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before 
February  12, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 


Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procediu«  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  WIC  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cuhell, 
Secretary. 

[FR  Doc.  97-3287  Filed  2-10-97;  8:45  am] 
BajJNG  CODE  tm-9%-tt 

[Docket  No.  ER97-4-000,  et  at.] 

Rorida  Power  &  Light  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

February  5, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-4-000] 

Take  notice  that  on  January  27, 1997, 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  American  Ref-Fuel  Company  of 
Delaware  County,  LP.  and  Delaware 
Resource  Management,  Inc. 

[Dodiet  No.  EC97-1 1-000) 

Take  notice  that  on  January  17, 1997, 
American  Ref-Fuel  Company  of 
Delaware  County,  L.P.  ("ARC")  and 
Delaware  Resource  Management,  Inc. 


("DRMI")  (collectively  "AppUcants") 
submitted  for  filing  with  tbe  Federal 
Energy  Regulatory  Commission 
("Commission")  pursuant  to  18  CFR  33, 
a  "Joint  Petition  of  American  Ref-Fuel 
Company  of  Delaware  County.  LP.  and 
Delaware  Resource  Management,  Inc. 
for  an  Order  Under  Section  203  of  the 
Federal  Power  Act  Approving  the 
Transfer  of  Jurisdictional  Assets." 

Applicants  have  requested  that  the 
Commission  by  order  issued  no  later 
than  March  1, 1997:  (1)  Authorize  DRMI 
to  dispose  of  its  interest  as  lessee  in 
certain  electric  facilities  located  in  the 
Qty  of  Chester,  Delaware  County, 
Pennsylvania  valued  in  excess  of 
$50,000  and  to  assign  certain  wholesale 
power  sales  contracts  subject  to  the 
jurisdiction  of  tin  Commission,  and  for 
ARC  to  acquire  each  of  the  same;  and  (2) 
grant  ARC  waivers  of  certain 
Commission  Regulations. 

Comment  date:  February  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  ft  Light  Company 

[Docket  No.  ER97-524-000J 

Take  notice  that  on  January  27, 1997, 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Florida  Power  ft  Light  Company 

(Docket  No.  ER97-531-0001 

Take  notice  that  on  January  27, 1997. 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Company 

[Docket  No.  ER97-59d-000] 

Take  notice  that  on  January  14, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Murphy  OU  USA 

(Docket  No.  ER97-610-000] 

Take  notice  that  on  January  23, 1997, 
Miuphy  Oil  USA  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Portland  General  Electric  Company       12.  NIPSCO  Energy  Services,  Inc. 


(Docket  No.  ER97-653-000] 

Take  notice  that  on  January  17, 1997, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  amended 
Service  Agreements  for  those 
transmission  customers  either  receiving 
or  planning  to  receive  Short-Term  Firm 
Point-to-Point  Transmission  Service 
under  PGE's  open  access  transmission 
sendee  tariff.  PGE-8  (OA96-137-000). 

Pursuant  to  18  CFR  35.11  and  the 
Commission's  order  issued  July  30, 1993 
(Docket  No.  PL93-2-002),  PGE 
respectfully  requests  the  Conunission 
grant  a  waiver  of  the  notice 
requirements  of  18  CFR  35.3  to  allow 
the  amended  Page  3  of  the  previously 
executed  Firm  Point-to-Point  Service 
Agreements  to  become  effective  as  of 
January  15, 1997. 

A  copy  of  this  filing  was  caused  to  be 
served  upon  the  entities  listed  in 
Attachment  3  to  this  filing  letter. 

Comment  date:  February  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  UtiliCorp  United,  Inc. 

(Docket  No.  ER97-667-000] 

Take  notice  that  on  January  24, 1997, 
UtiliCorp  United,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-721-O00] 

Take  notice  that  on  January  27,  1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Cinergy  Services,  Inc. 

([)ocket  No.  ER97-722-«00] 

Take  notice  that  on  January  27, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Cinergy  Services,  Inc. 

(Docket  No.  ER§7-723-000) 

Take  notice  that  on  January  27, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


(Docket  Nos.  ER97-763-000,  ER97-764-000 
and  ER97-76&-000J 

Take  notice  that  on  January  21, 1997, 
NIPSCO  Energy  Services,  Inc.,  tendered 
for  filing  a  Notice  of  Withdrawal  in  the 
above-referenced  dockets. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-815-000] 

Take  notice  that  on  January  27, 1997, 
Florida  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  NESI  Power  Marketing,  Inc. 

(Docket  No.  ER97-841-000] 

Take  notice  that  on  January  28,  1997, 
NESI  Power  Marketing,  Inc.  (NESI  PM) 
filed  an  amendment  in  the  above- 
referenced  docket. 

Copies  of  the  filing  were  served  on 
Indiana  Regulatory  Commission  and  the 
Indiana  Office  of  Utility  Consumer 
Coimselor. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-858-000| 

Take  notice  that  on  January  23, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-93O-000) 

Take  notice  that  on  January  27, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-1026-O00] 

Take  notice  that  on  January  10, 1997, 
Pennsylvania  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Boston  Edison  Company 

-   [Docket  No.  ER97-137&-000] 

Take  notice  that  on  January  23, 1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  imder  Original  Volume  No. 
8,  FERC  Order  888  Tariff  (Tariff)  for 
Baltimore  Gas  &  Electric  Company 
(Baltimore).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
as  of  Januiuy  1, 1997. 

Boston  Edison  states  that  it  has  served 
a  copy  of  this  filing  on  Baltimore  and 
the  Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Maine  Power  Company 

(Docket  No.  ER97-1377-^)00l 

Take  notice  that  on  January  23, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  filing  an  executed  service 
agreement  and  a  certificate  of 
concvurence  for  sale  of  capacity  and/or 
energy  entered  into  with  Baltimore  Gas 
and  Electric  Company.  Service  will  be 
provided  pursuant  to  CMP's  Power 
Sales  Tariff,  designated  rate  schedule 
CMP— FERC  Electric  Tariff,  Original 
Volume  No.  2,  as  supplemented. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1 3  78-000) 

Take  notice  that  on  January  27, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Louisville  Gas  and 
Electric  Company. 

Qnergy  and  Louisville  Gas  and 
Electric  Company  are  requesting  an 
effective  date  of  January  27, 1997. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Kansas  City  Power  &  Light 
Company 

(Docket  No.  ER9 7-1 3  79-000) 

Take  notice  that  on  January  27, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  January  7, 1997, 
between  KCPL  and  Wisconsin  Electric 
Power  Company  (Wisconsin).  KCPL 
proposes  an  effective  date  of  January  7, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirement.  This 
Agreement  provides  for  the  rates  and 
charges  for  Non-Firm  Transmission 
Service  between  KCPL  and  Wisconsin. 
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In  its  filing,  KCPL  sUtes  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-1 380-000] 

Take  notice  that  on  January  27, 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  UtiUCorp  United 
Inc.  (Customer).  This  Service  Agreement 
specifies  that  the  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
RG&E  open  access  transmission  tariff 
filed  on  July  9, 1996  in  Docket  No. 
OA96-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
January  13, 1997  for  UtiliCorp  United 
Inc.  Service  Agreement.  RG&E  has 
served  copies  of  the  filing  on  the  New 
York  State  Public  Service  Commission 
and  on  the  Customer. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-1 381-000]^ 

Take  notice  that  on  January  27. 1997, 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  Service  Agreement 
between  RG&E  and  the  Aquila  Power 
Corporation  (Customer).  This  Service 
Agreement  specifies  that  the  Customer 
has  agreed  to  the  rates,  terms  and 
conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9, 1996 
in  Docket  No.  OA9&-141-000. 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
January  13, 1997  for  the  Aquila  Power 
Corporation  Service  Agreement  RG&E 
has  served  copies  of  the  filing  on  the 
New  Yoric  State  Public  Service 
Commission  and  on  the  Customer. 

Coounent  date:  February  19. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  Yori(  State  Electric  &  Cm 
Coqwratkin 

[Docket  No.  ER97-1 382-000] 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  ("NYSEG") 
on  January  28, 1997,  tendered  for  filing 
pursuant  to  §  35.13  of  the  Federal 
Eneiigy  Regulatory  Commissicm's  Rules 


of  Practice  and  Procedure,  18  CFR 
35.13,  a  supplement  ("Supplement")  to 
Rate  Schedule  FERC  No.  135  ("Rate 
Schedule").  The  Supplement  revises  a 
power  sales  agreement  ("Agreement") 
between  NYSEG  and  Vermont  Public 
Power  Supply  Authority  ("VPPSA")  to 
include  certain  municipalities  that  may 
transact  under  the  Agreement. 

NYSEG  requests  that  the  Supplement 
be  deemed  effective  as  of  February  23, 
1995,  the  effective  date  of  the 
Agreement.  To  the  extent  required  to 
give  effect  to  the  Supplement,  NYSEG 
requests  waiver  of  the  notice 
requirements  pursuant  to  §  35.11  of  the 
Commission's  Regulations,  18  CFR 
35.11. 

NYSEG  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission,  VPPSA,  the  Vermont 
Public  Service  Board,  Town  of 
Hardwick  Electric  Department,  Village 
of  Ludlow  Electric  Light  Department, 
Village  of  Hyde  Park  Electric 
Department,  Village  of  Stowe  Water  & 
Li^t  Department,  Village  of  Enosburg 
Falls  Electric  Light  Department,  Village 
of  Jacksonville  Eiectric  Department, 
Village  of  Lyndonville  Electric 
Department,  Village  of  Swanton  Village 
Electric  Department,  Village  of 
Morrisville  Electric  Department. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ddmarva  Power  ft  Light  Company 

(Docket  No.  ER97-1 383-000] 

Take  notice  that  on  January  27, 1997, 
Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  executed 
umbrella  service  agreements  with 
Allegheny  Electric  Cooperative,  Inc., 
Coastal  Electric  Services  Company, 
PanEnergy  Trading  and  Market  Services, 
L.LC  PECO  Energy  Company,  Public 
Service  Electric  and  Gas  Company 
under  Delmarva 's  market  rate  sales 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  14,  filed  by  Delmarva  in 
Docket  No.  ER96-2571-000. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  PotoauK  Electric  Power  Company 

(Docket  No.  ER97-1384-000I 

Take  notice  that  on  January  24, 1997, 
Potomac  Electric  Power  C(Hnpany 
(Pepco),  tendered  for  filing  service 
agreemoits  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  4, 
entered  into  between  Pepco  and  The 
Power  Company  of  America,  LP,  LG&E 
Power  Marketing  Inc.,  and  Southern 
Energy  Marketing  Inc.  An  effective  date 
of  January  24, 1997  for  these  service 


agreements,  with  waiver  of  notice,  is 
requested. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Central  Maine  Power  Company 

(Docket  No.  ER97-138&-000] 

Take  notice  that  on  January  27, 1997, 
Central  Maine  Power  Company  (CMP), 
tendered  for  fiUng  a  service  agreement 
for  Non-Firm  Point-to-Point 
Transmission  service  entered  into  with 
Plimi  Street  Energy  Marketing,  Inc. 
Service  will  Ije  provided  pursuant  to 
CMP's  Open  Access  Transmission 
Tariff,  designated  rate  schedule  CMP — 
FERC  Electric  tariff,  Original  Volimie 
No.  3,  as  supplemented. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Consumers  Energy  Company 

(Docket  No.  ER97-1386-O001 

Take  notice  that  on  January  27, 1997, 
Consumers  Energy  Company 
(Consumers),  tendered  for  filing  a 
Networi^  Integration  Transmission 
Service  Agreement  and  a  Network 
Operating  Agreement  in  unexecuted 
form  with  EoUson  Sault  Electric 
Company.  A  copy  of  the  filing  was 
served  upon  Edison  Sault  Electric 
Company  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  FacifiCorp 

(Docket  No.  ER97-1 387-0001 

Take  notice  that  on  January  27, 1997, 
PadfiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regidations. 
Non-Firm  Transmission  Seivice 
Agreements  with  Aquila  Power  Corp., 
Cineigy  Services,  Inc.,  Coral  Power, 
LLC,  Enron  Power  Marketing,  Inc., 
Federal  Eneigy  Sales,  Inc.,  Pacific  Gas  & 
Electric  Company,  PanEnergy  Power 
Services,  Inc..  Public  Service  Company 
of  Colorado.  Pubhc  Service  Company  of 
New  Mexico,  UtiliCorp  United  and 
Western  Power  Services,  Inc.  under 
PacifiCorp's  FERC  Electric  Tariff. 
Original  Volimie  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  UtiHties  and 
Ttansportation  Commissicm  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained' 
from  PacifiCorp's  Re^atOTy 
Administration  Department's  Bulletin    ^ 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud.  8  bits,  no  parity.  1  stop  bit). 
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Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Interstate  Power  Company 

(Docket  No.  ER97-138»-000j 

Take  notice  that  on  January  27, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Duke/Louis  Dreyfus.  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  Duke/Louis 
Dreyfus. 

Comment  date:  February  19, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Interstate  Power  Company 

(Docket  No.  ER97-1 389-000] 

Tfike  notice  that  on  January  27, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Heartland  Energy  Services  (Heartland). 
Under  the  transmission  Service 
Agreement,  IPW  will  provide  non-firm 
point-to-point  transmission  service  to 
Heartland. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-1 390-000] 

Take  notice  that  on  January  27, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
three  firm  transmission  service 
agreements  (TSAs)  applicable  for 
service  to  Oconto  Electric  Cooperative 
(OEC).  Wisconsin  Electric  respectfully 
requests  waiver  of  the  Commission's 
notice  requirements  to  allow  an 
effective  date  of  May  1. 1996,  for  the 
first  two  agreements,  and  January  1, 
1997  for  the  third  TSA,  which  covers 
service  in  January  and  February  1997. 
Wisconsin  Electric  acknowledges  the 
lateness  of  its  filing  respecting  the  first 
two  TSAs  and  has  calculated  the  time 
value  of  money  penalty  associated  with 
such  tardiness,  which  will  be  refunded 
to  its  transmission  service  customer.  A 
calculation  of  the  distribution  service 
charges  associated  with  service  at  34.5 
Kv  is  also  included  with  Wisconsin 
Electric's  submittal. 

Copies  of  the  filing  have  been  served 
on  OEC,  Wisconsin  Public  Service 
Corporation,  Wisconsin  Power  and 
Light  Company,  and  the  Pubhc  Service 
Commission  of  Wisconsin. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


33.  Illinois  Power  Company 

(Docket  No.  ER97-1391-000] 

Take  notice  that  on  January  27, 1997, 
Illinois  power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  Southern  Indiana  Gas  & 
Electric  Company  will  take  service 
under  Illinois  Power  Company's  Power 
Sales  Tariff.  The  agreements  eue  based 
on  the  Form  of  Service  Agreement  in 
Illinois  Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  January  15, 1997. 

Comment  date:  February  19,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

(Docket  No.  ER97-1 392-000] 

Take  notice  that  on  January  27, 1997, 
Florida  Keys  Electric  Cooperative 
Association,  Inc.  (FKEC),  tendered  for 
filing  the  Long  Term  Joint  Investment 
Transmission  Agreement  ("Agreement") 
between  FKEC  and  the  Qty  Electric 
System,  Key  West,  Florida  ("CES"). 

The  Agreement  provides  for  either 
Party  to  use  the  unused  capacity  of  the 
other  Party  by  paying  the  other  Party  a 
non-firm  rate,  hi  the  Conunission's 
filing  in  Docket  OA96-220-000,  FKEC 
was  foimd  to  be  a  pubUc  utility  under 
the  jurisdiction  of  the  Federal  Energy 
Regulatory  Commission  and  was 
directed  to  file  this  Agreement. 

A  copy  of  this  filing  has  been  served 
on  CES  and  the  Florida  Public  Service 
Commissioner. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Duke  Power  Company 

(Docket  No.  ER97-1 393-000) 

Take  notice  that  on  January  27, 1997, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Transmission  Service 
Agreement  (TSA)  between  Duke,  on  its 
own  behalf  and  acting  as  agent  for  its 
wholly-owned  subsidiary,  Nantahala 
Power  and  Light  Company,  and  Federal 
Energy  Sales,  Inc.  (Federal  Energy). 
Duke  states  that  the  TSA  sets  out  the 
transmission  arrangements  under  which 
Duke  will  provide  Federal  Energy  non- 
firm  point-to-point  transmission  service 
imder  its  Pro  Forma  Open  Access 
Transmission  Tariff. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


36.  Non-Replacement  Energy 
Agreement  Between  PJM  Companies 
and  Coral  Power,  L.L.C 

(Docket  No.  ER97-1 3 94-000] 

Take  notice  that  on  January  27, 1997, 
the  Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection  Association  filed, 
on  behalf  of  the  signatories  to  the  PJM 
Agreement,  a  Non-Replacement  Energy 
Agreement  between  Coral  Power,  L.L.C. 
and  Public  Service  Electric  and  Gas 
Company,  PECO  Energy  Company, 
Pennsylvania  Power  &  Light  Company, 
Baltimore  Gas  and  Electric  Company, 
Pennsylvania  Electric  Company, 
Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company, 
Potomac  Electric  Power  Company, 
Atlantic  City  Electric  Company,  and 
Delmarva  Power  &  Light  Company.  The 
PJM  Companies  request  an  effective  date 
of  February  14, 1997. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Upper  Peninsula  Power  Qmipany 

(Docket  No.  ER97-1 395-000) 

Take  notice  that  on  January  27, 1997, 
Upper  Peninsula  Power  Company 
(UPPCO),  tendered  for  filing  a  Notice  of 
Cancellation  of  a  Dispatch  Agreement 
dated  December  8, 1987  between 
UPPCO  and  Wisconsin  Electric  Power 
Company.  UPPCO  stated  that  it  has 
recently  discontinued  dispatch 
operations  at  its  dispatch  center  in 
Ishpeming,  Michigan,  and  requests  that 
the  Commission  waive  §  35.3  of  its 
regulations  under  the  Federal  Power  Act 
in  order  to  permit  the  Notice  of 
Cancellation  to  be  made  effective  as  of 
October  15, 1996. 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

38.  Charles  W.  Rainger 

(Docket  No.  ID-2355-001) 

Take  notice  that  on  December  23, 
1996,  Charles  W.  Rainger,  Applicant 
tendered  for  filing  an  application  imder 
Section  305(b)  to  hold  the  following 
positions: 

Director,  Ohio  Edison  Company 
Director,  National  City  Bank 

Comment  date:  February  19, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  shoiild  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


UMI 
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Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be^ 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
UisD.CMiwU, 
Sscrettuy. 

[FR  Doc.  97-3337  Filed  2-10-97;  8:45  am) 
MLUNQ  COOE  (717-01-^ 


[Doetot  No.  CP96-517-<XXq 

Algonquin  LNG,  Ina;  Notice  of 
Avaiiabiiity  of  the  Environmenlai 
Asaessment  for  ttw  Propoeed  ALMQ 
Modtficalfona  Prelect 

February  5, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natiual  gas  pipeline  facilities  proposed 
by  Algonquin  LNG,  Inc  (ALNG)  in  the 
above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the  proposed 
modification,  construction  and 
operation  at  an  existing  Uquefied 
natural  gas  (LNG)  storage  fedlity  and 
the  construction  and  operation  of 
associated  pipeline  fsdUties  including: 


•  A  liquefaction  facility  with  a 
capacity  of  40,000  million  British 
thermal  units  per  day  (MMbtu/d); 

•  LNG  pumps  ana  vaporizers  with  a 
capacity  of  375,000  MMbtu/d; 

•  Boil-off  gas  compressors; 

•  0.92  mile  of  20-inch-diameter 
pipeline; 

•  0.25  mile  of  10.75-inch-diameter 
pipeline; 

•  Metering  facilities; 

•  Inspection  of  the  existing  600,000- 
barrel  IJ4G  storage  tank,  and  install  new 
instrumentation;  and 

•  Miscellaneous  construction 
including  water/glycol  system,  feed  gas 
compressors,  odorant  injection,  control 
systems,  and  fire  protection  system 
additions. 

The  purpose  of  the  proposed  facilities 
is  to  provide  natural  gas  Uquefiaction, 
LNG  storage,  LNG  trucking,  and  LNG 
vaporization  services  on  a  firm  and 
intemiptible,  open  access,  blanket  basis. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
mut  be  received  on  or  before  Marcy  7, 
1997.  reference  Docket  No.  CP96-517- 
000,  and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 


intervener  status  to  have  your 
comments  considered. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  fw 
public  inspection  at:  Federal  Energy 
Regulatory  Commission.  PubUc 
Reference  and  Files  Maintenance 
Brandi,  888  First  Street,  N.E.,  Room 
2A-1,  Washington,  DC  20426.  (202) 
208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
procoading.  For  a  limited  numbm-  of 
copies  of  ti^e  EA,  contact  the  Public 
Reference  and  Files  Maintenance 
Branch  identified  above. 
LoteD.Cadidl. 
Secretary. 

(FR  Doc  97-3289  Filed  2-10-97;  8:45  am) 
■UJNQ  cooc  triT-ei-ai 


Office  of  Hearinge  and  Appeali 


Notice  of  Caeeenied; 
December  9  Through 
1996 


of 


13. 


During  the  Week  of  December  9 
through  December  13. 1996.  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  ot  the  date  of 
receipt  of  actual  notice,  whichever 
occiu^  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 
Washington,  D.C.  20585-0107. 

Dated:  February  3. 1997. 
George  B.  BreiiMy. 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  DecentMr  9  through  December  13, 1996] 


Date 


Dec.  9. 1996 


Dec.  9, 1996 


Dec.  10, 1996 


Name  and  location  of  appicant 


Carlos  Biwico,  Portland,  Oregon 


Personnel  Security  Hearing 


EKsworth-WiNiams  Coop  Co.  Hardin.  Ken- 
tucky. 


Case  No. 


VFA-0248 


VSO-0127 


RR272-^71 


Type  of  sut)niission 


Appeal  of  an  Inkxmatnn  Request  Denial.  If  granted:  The  No- 
vember 5. 1996  Freedom  of  Information  Request  Denial  is- 
sued by  ttte  Bonr>evile  Power  Administration  wouU  be  re- 
scinded, and  Carlos  Blanco  wouW  receive  access  to  cer- 
tain DOE  information. 

Request  for  Hearing  Under  10  CFR  Part  710.  If  granted:  An 
individual  empk^yed  t>y  the  Departmert  of  Energy  wouU 
receive  a  hearing  under  10  CFR  Part  710. 

Request  tor  ModrlicatiorVResctssion  in  the  Crude  Oi  Refund 
Proceedtfig.  If  Granted:  The  October  18.  1996  Decision 
and  Order,  Case  No.  RG272-260.  issued  to  EHisworth-Wil- 
liams  Coop  Co.  woukl  be  mocffied  regarding  the  firm's  Ap- 
plication tor  Refund  submiitod  in  the  Crude  01  refund  pro- 
ceedHig. 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals— Continued 

[Week  of  December  9  through  December  13. 1996] 

Date 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Dec  12.  1996 

Personnel  Security  Hearing  

* 

VSC>t0128 

Request  for  Hearing  Under  10  CFR  Part  710.  If  granted:  An 
indMdual  employed  by  the  Department  of  Energy  would 
receive  a  hearing  under  10  CFR  Part  710. 

(PR  Doc.  97-3307  Filed  2-10-97;  8:45  am) 
BILUNQ  COOE  MaO-OI-P 


Notice  of  Cases  RIed;  Week  of 
December  16  Through  December  20, 
1996 

During  the  Week  of  December  16 
through  December  20, 1996.  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Boergy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occiu^  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  EX:  20585-0107. 

Dated:  February  3, 1997. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  16  through  December  20, 1996] 


12/16/96 


12/16/96 


12/16/96 


12/16/96 


12/17/96 


12/18/96 


12/19/96 


Name  and  location  of  applicant 


Gretchen  Lee  Coles  Glen  Ellyn,  Illi- 
nois. 


International  Brothertxxxj  of  Electrical 
Workers  New  Ellenton,  South  Caro- 
lina. 

Mariene  Ftor  Albuquerque,  New  Mex- 
ico. 


Personrwl     Security     Review     Blue 
Springs,  Missouri. 


Daniel  J.  Bruno  Washington  DC 


Mariene  Ftor  Albuquerque,  New  Mex- 
ico. 


Digital    City    Communicatx)rtt,    Inc. 
Stockton,  CA. 


Case  No. 


VFA-0251 


VFA-0250 


VFA-0249 


VSO-0102 


VFA-0252 


VFA-0253 


VFA-0254 


Type  of  submission 


Appeal  of  an  lnformatk>n  Request  Denial.  If  Granted:  The  November  7, 
1996  Freedom  of  Information  Request  Denial  issued  k)y  Oak  Ridge  Oper- 
atk>ns  OffKe  woukj  be  rescinded,  and  Gretchen  Lee  Ck>les  wouM  receive 
access  to  certain  DOE  informatk>n. 

Appeal  of  an  lnformatk>n  Request  Denial.  If  Granted:  The  November  8, 
1996  Freedom  of  Informatton  Request  Denial  issued  by  Savannah  River 
Operations  Office  would  be  rescinded,  and  the  Intematkxial  Brothertiood 
of  Electrical  Workers  wouki  receive  access  to  certain  DOE  informatton. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  November  9, 
1996  Freedom  of  Informatkwi  Request  Denial  issued  by  Albuquerque  Op- 
eratk>ns  wouM  be  rescinded,  and  Mariene  FUx  woukl  receive  access  to 
certain  DOE  inforntatk>n. 

Request  for  Review  of  Opinton  Under  10  C.F.R.  Part  710.  If  Granted:  The 
November  14,  1996  Opink}n  of  the  Offne  of  Hearings  and  Appeals,  Case 
No.  VSO-0102,  would  be  reviewed  at  the  request  of  an  indivkJual  em- 
ployed at  a  contractor  of  the  Department  of  Energy. 

Appeal  of  an  information  Request  Denial.  If  Granted:  The  December  13, 
1996  Freedom  of  Information  Request  Denial  issued  by  FOIA/Privacy  Act 
Diviskm,  Offk»  of  the  Executive  Secretariat  woukJ  be  rescinded,  and 
Daniel  J.  Bruno  woukj  receive  access  to  certain  DOE  information. 

Appeal  of  an  lnforrT»tk>n  Request  Denial.  If  Granted:  The  November  22, 
1996  Freedom  of  lnformatk>n  Request  Denial  issued  tiy  the  Office  of  In- 
spector General  woukJ  be  rescinded,  and  Mariene  Flor  woukJ  receive  ac- 
cess to  certain  DOE  informatk>n. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  December  6, 
1996  Freedom  of  Informatron  Request  Denial  issued  by  the  Oakland  Op- 
eratkxis  Office  woukJ  be  rescinded,  and  Digital  City  Communk:atk>ns,  Inc. 
woukl  receive  access  to  certain  Department  of  Energy  infonTiatk>n. 


IFR  Doc.  97-3308  Filed  2-10-97;  8:45  am) 
MUMO  COM  Ma»-01-P 


Notice  of  Cases  Filed;  Week  of 
December  23, 1996  Through  December 
27.1996 

During  the  Week  of  December  23 
through  December  27, 1996,  the  appeals. 


applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington,  D.C.  20585-0107. 

Dated:  February  3, 1997. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 
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List  of  Cases  Received  By  The  Office  of  Hearings  and  Appeals 

[Week  of  December  23  through  December  27, 1996] 


Date 


Name  and  location  of  applicant 


Case  No. 


Type  of  submission 


12/23/96 


12/24/96 


12/24/96 


12/24/96 


12/24/96 


Harold  Bilieau  Troutdale,  Oregon 


Cascade   Scientific,   Inc.   Redmond, 
Washington. 


Crooker  &  Sons,  Inc.  Santa  Bart>ara, 
CaUfomia. 


James  R.  Hutton,  Oak  Ridge,  Ten- 
nessee. 


W.  Gordon  Smith  Co.  Eden  Prairie, 
Minnesota 


VFA-0255 


VFA-0257 


RR272- 
272 


VFA-0256 


VEE-0037 


Appeal  of  an  Information  Request  Denial.  If  Granted:  The  December  4, 
1996  Freedom  of  Information  Request  Denial  issued  by  the  Argonne 
Group  woukl  be  rescinded,  and  Harold  Bibeau  wouM  receive  access  to 
certain  DOE  information. 

Appeal  of  an  Informatkxi  Request  Denial.  If  Granted:  The  November  21, 
1996  Freedom  of  lnfonTiatk>n  Request  Denial  issued  by  Richland  Oper- 
atkxis  Office  woukj  be  rescinded,  and  Cascade  Scientific,  Inc.  would  re- 
ceive access  to  certain  DOE  information. 

Request  for  Modification/Rescission  in  the  Cnjde  Oil  Refund  Proceeding.  If 
Granted:  The  November  15,  1996  Dismissal,  Case  No.  RG272-918,  is- 
sued to  Crooker  &  Sons,  Inc.  wouM  be  modified  regarding  the  firm's  ap- 
plicatkxi  for  refi^  submitted  in  the  crude  oil  refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The  December  6, 
1996  Freedom  of  Information  Request  Denial  issued  by  Oak  Ridge  Oper- 
ations Office  would  be  rescinded,  and  James  R.  Hutton  woukj  receive  ac- 
cess to  certain  DOE  informatkxi. 

Exception  to  ttie  Reportng  Requirements.  If  Granted:  W.  Gordon  Smith  Co. 
woukf  be  granted  an  extenskxi  of  time  in  which  to  file  Form  EIA-782B 
Repeller's/Retailer's  Monthly  Petroleum  Product  Sales  Report. 


(FR  Doc.  97-3309  Filed  2-10-97;  8:45  am] 

BILUNO  COOE  •4S0-01-P 


Notice  of  Cases  Filed;  Week  of 
December  30, 1996  Through  January  3, 
1997 

During  the  Week  of  December  30, 
1996  through  January  3, 1997,  the 


appeals,  applications,  petitions  or  other 
requests  listed  in  this  Notice  were  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  soi^t  in  tmy  of  these 
cases  may  file  written  comments  on  the 
application  within  ten  days  of 
pubUcation  of  this  Notice  or  the  date  of 


receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy, 
Washington.  DC.  20585-0107. 

Dated:  February  3. 1997. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  December  30. 1996  through  January  3, 1997] 


Date 

Name  and  Locatk>n  of  appli- 
cant 

Case  No. 

Type  of  submission 

1/2/97  

Eugene  Maples,  Alexandria, 
Virginia. 

VFA-4)258 

Appeal  of  an  Infonnation  Request  Denial.  If  Granted:  The  Novemljer  25,  1996,  Free- 
dom of  Informatkxi  Request  Denial  issued  by  the  Assistant  Inspector  General  for 
Investigatkxis  wouW  be  rescinded,  and  Eugene  Maples  wouW  receive  access  to 
certain  portkxis  of  an  Investigative  report  on  the  fraudulent  use  of  oil  overcharge 
funds.in  South  Carolina. 

[FR  Doc.  97-3312  Filed  2-10-97;  8:45  am] 
BIUMG  COOE  •4Se-01-P 


Notice  of  issuance  of  Decisions  and 
Orders;  Weeic  of  December  23  Through 
Decemt>er27, 1996 

During  the  week  of  December  23 
through  December  27^1996,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals, 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  fuid 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeab. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 


Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  throu^  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  pubUshed  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  February  3, 1997. 
Geoi^  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  13 

Appeals 

Michael  A.  Grosche,  12/23/96,  VFA- 
0193 

Michael  A.  Grosche  filed  an  Appeal 
from  a  determination  issued  by  the 
Office  of  the  Inspector  General  (OIG)  of 
the  Department  of  Energy  (DOE)  in 
response  to  a  Request  for  Information 
submitted  imder  the  Freedom  of 
Information  Act.  OIG  had  withheld 
names  and  other  information  from 
memoranda  on  the  outcome  of  a  closed 
investigation  into  alleged  misbilling  by 
sub-contractor  employees  which 
revealed  no  pecuniary  loss  to  the 
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government.  In  considering  the  Appeal, 
the  DOE  determined  that  all  of  the 
documents  were  generated  for  a  law 
enforcement  purpose  and  that  under 
those  conditions,  review  would  be 
xmder  Exemption  7(C).  In  applying 
Exemption  7(C),  the  DOE  found  that 
OIG  properly  withheld  the  names  of 
persons  interviewed  and  investigated. 
However,  the  DOE  remanded  to  the  OIG 
for  further  consideration  the 
withholding  of  names  of  federal 
employees  who  did  not  appear  to  be 
persons  OIG  either  investigated  or 
interviewed,  but  who  only  seemed  to  be 
performing  their  ofBdal  functions.  The 
IX)E  also  remanded  for  further 
consideration  all  other  withheld 
material  such  as  subcontract  numbers 
and  billing  accounts  because  none  of  the 


material  appeared  on  its  face  to  involve 
any  privacy  interest,  but  did  appear  to 
address  a  public  interest  in  whether 
certain  governmental-funded  activities 
were  well  or  poorly  managed  and  how 
the  Federal  Acquisition  Regulation  may 
have  been  violated.  Accordingly,  the 
Appeal  was  denied  in  part,  granted  in 
part  and  remanded  to  OIG  for  further 
consideration. 

Glen  miner.  12/23/96,  VFA-0238 

Glen  Milner  (Appellant)  filed  an 
Appeal  of  two  Determinations  issued  to 
him  by  the  Dei}artment  of  Energy  (DOE) 
in  response  to  a  request  under  the 
Freedom  of  Information  Act.  In  the 
request,  the  Appellant  asked  for  all 
documents,  generated  from  1985  to  the 
present,  concerning  the  "White  Train", 


Diamiasals 


The  following  submissions  were  dismissed. 


which  carried  nuclear  weapons  until  the 
1980's.  He  also  requested  a  fee  waiver 
for  costs  associated  with  processing  the 
FOIA  request.  On  appeal,  the  OHA 
foimd  that  there  is  no  provision  in  the 
DOE  FOIA  regulations  permitting  a 
conditional  fee  waiver,  such  as  that 
requested  by  the  Appellant.  However, 
the  OHA  also  found  that  disclosiue  of 
some  of  the  information  requested  by 
the  Appellant  would  be  in  the  public 
interest,  because  it  was  likely  to 
contribute  significantly  to  government 
operations  and  activities.  Under  these 
circumstances  the  OHA  determined  that 
a  fee  waiver  was  appropriate  with 
respect  to  the  limited  number  of 
dociunents  meeting  those  conditions. 
Accordingly,  the  DOE  granted  the 
Appeal  in  part. 


Case  name 


James  H.  Stofatwigs 

James  R.  Hulton  ._ 

LN.  Aaphal  Co..  Inc 

Mailene  Flor 

Merton  Management  Corp 


Case  No. 


VFA-0242 

VFA-02S6 

RG272-6ei 

VFA-0253 

RG272-997 


(FR  Doc  97-3310  Filed  2-10-97;  8:45  am] 


Notic*  of  Issuance  of  Decisions  and 
Orders;  Week  of  January  13  through 
January  17, 1997 

During  the  week  of  January  13 
through  January  17. 1997,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeab,. 
applications,  petitions,  or  other  requests 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 
The  following  summary  also  contains  a 
list  of  submissions  that  were  dismissed 
by  the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  lE-234, 
Fonestal  Building,  1000  Independence 
Avenue,  S.W.,  Washington,  D.C  20585- 
0107.  Monday  through  Friday,  between 
the  hours  of  1:00  pjn.  and  5:00  p.m.. 
except  federal  hoUdays.  They  are  also 
available  in  Energy  Management 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  bttp7/www.oha.doe.gov. 


Dated:  FelHuary  3. 1997. 
GeoigB  B.  Bnznay, 

Director,  Office  of  Hearings  and  Appeals. 

Decision  List  No.  16 

Appeals 

Digital  City  Communications,  Inc., 
\I\AJ97.  VFA-0254 
Digital  Qty  Communications,  Inc. 
(Digital)  filed  an  Appeal  of  a 
Determination  issued  to  it  by  the 
Department  of  Energy  (DOE)  in  response 
to  a  request  under  the  Freedom  of 
Information  Act  (FOIA).  In  the  request, 
the  Appellant  asked  for  Network 
Intrusion  Detector  software  and  the 
accompanying  manual.  In  its 
Determination,  DOE's  Oakland 
Operations  Office  (Oakland)  fotmd  that 
the  requested  items  should  be  withheld 
under  Exemption  4  of  the  FOIA.  On 
Appeal,  the  Office  of  Hearings  and 
Appeals  (OHA)  found  that  the  case 
should  be  remanded  because  Oakland 
had  failed  to  determine  whether  the 
software  was  a  "record"  under  the 
FOIA.  OHA  further  found  that 
Oakland's  Exemption  4  determination 
was  inadequate.  Therefore,  the  DOE 
granted  the  Appeal  and  remanded  the 
matter  to  Oakland  for  further  action. 

Gretchen  Lee  Coles,  1/15/97.  VFA-02S1 

Gretchen  Lee  Coles  filed  an  Appeal 
from  determinations  issued  by  the  Oak 


Ridge  Operations  Office  and  the 
Albuquerque  Operations  Office 
indicating  that  they  had  been  imable  to 
locate  records  that  would  reflect 
whether  the  federal  government  had 
employed  Lee  H.  Coles  and  whether  Mr. 
Coles  had  been  exposed  to  radiation. 
The  DOE  denied  the  Appeal  because  it 
found  that  the  searches  conducted  in 
response  to  the  Appellant's  Freedom  of 
Information  Act  (FOIA)  request  were 
reasonable.  The  DOE  found  that  the 
FOIA  Officers  contacted  people  who 
would  have  knowledge  of  whether 
relevant  documents  exist,  and  that  these 
individuals  used  appropriate 
procedures  to  search  for  the  records 
requested. 

Harold  Bibeau.  1/17/97  VFA-0255 

The  Department  of  Energy  denied  an 
Appeal  of  a  determination  that  no 
documents  responsive  to  the  appellant's 
request  could  be  located.  DOE  found 
that  the  search  conducted  was 
reasonably  calculated  to  uncover 
material  responsive  to  the  request. 

l.B£.W.,  1/15/97,  VFA-0250 

The  International  Brotherhood  of 
Electrical  Worknrs  a.B.E.W.)  filed  an 
Appeal  from  a  determination,  dated 
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November  8, 1996,  by  the  Authorizing 
Official  of  the  Savannah  River 
Operations  Office  of  the  E)epartment  of 
Energy.  In  that  determination,  the 
Authorizing  Official  denied  a  request  for 
information  and  fee  waiver  filed  by  the 
I.B.E.W.  In  considering  the  Appeal,  the 
DOE  denied  the  request  for  a  fee  waiver 
and  remanded  the  matter  to  Savannah 
River  for  a  further  search  of  documents 
based  on  a  request  clarified  on  appeal. 

fames  L  Hecht,  1/15/97,  VFA-0244 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  (D&O) 
granting  a  Freedom  of  Information  Act 
(FOLA)  Appeal  that  was  filed  by  James 
L.  Hecht.  In  his  Appeal,  Mr.  Hecht 
challenged  the  adequacy  of  the  search 
for  responsive  dociunents  that  was 
conducted  by  the  DOE's  Office  of 
Energy  Efficiency  and  Renewable 
Energy  (EE)  in  response  to  Mr.  Hecht's 
FOIA  request.  In  the  Decision,  the  OHA 
foimd  that  the  EE  interpreted  Mr. 
Hecht's  request  in  an  unreasonably 
narrow  manner  in  order  to  reduce  the 
scope  of  that  request.  The  OHA 
remanded  the  case  to  the  EE  so  that  the 
EE  could  confer  with  Mr.  Hecht  in  an 
attempt  to  reformulate  the  request  so 
that  it  would  be  less  biu'densome  and 
disruptive  to  the  operations  of  that 
Office. 

J.B.  Truher.  1/15/97,  VFA-0245 

J.B.  Truher  filed  an  Appeal  from  a 
determination,  dated  October  23, 1996, 
by  the  Deputy  Inspector  General  for 
Inspections  of  the  Office  of  Inspector 
General  (Deputy  IG)  of  the  Department 
of  Energy  (DOE).  In  that  determination, 
the  Deputy  IG  partially  granted  a  request 
for  information  filed  by  Mr.  Truher.  In 
considering  the  Appeal,  the  DOE 
ordered  that  Deputy  IG  to  release  title 
headings  in  four  documents. 

Keci  Coqmration,  1/14/97,  VFA-0246 

Keci  Corporation  (Keci)  filed  an 
Appeal  from  a  denial  by  the  Department 
of  Energy's  (DOE's)  Office  of  Inspector 
General  (OIG)  of  a  Request  for 
Information  submitted  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act.  Ked  requested  information 


provided  to  DOE  by  a  named  individual 
regarding  alleged  irregularities  in  a  DOE 
procurement,  and  any  other  relevant 
records.  In  considering  the  Appeal,  the 
DOE  found  that  OIG  properly  invoked 
the  Glomar  response  to  protect  the 
individual's  privacy  rights  and  neither 
confirmed  nor  denied  the  existence  of 
responsive  records.  Therefore,  the 
Appeal  was  denied. 

Request  for  Exception 

Kalamazoo  Oil  Co.,  1/16/97  VEE-0036 

Kalamazoo  Oil  Co.  (Kalamazoo)  filed . 
an  Application  for  Exception  from  the 
Energy  Information  Administration 
(EIA)  reqiiirement  that  it  file  Form  EIA- 
782B,  the  "Resellers'/Retailers" 
Monthly  Petroleum  Product  Sales 
Report."  In  considering  the  request,  the 
DOE  foimd  that  the  firm  was  not 
suffering  a  gross  inequity  or  serious 
hardship.  TTierefore,  the  DOE  denied 
Kalamazoo's  Application  for  Exception. 

Personnel  Security  Hearing 

Personnel  Security  Hearing,  1/16/97, 
VS0-0116 
Under  the  provisions  of  10  C.F.R.  Part 
710,  the  Department  of  Energy  (DOE) 
suspended  an  individual's  access 
authorization  (a  "Q"  level  security 
clearance)  pending  administrative 
review,  based  upon  derogatory 
information  received  by  the  DOE  which 
revealed  illegal  drug  use  on  the  part  of 
the  individual.  More  specifically,  DOE 
found  that  pursuant  to  a  random  drug 
screening  performed  by  the  individual's 
employer,  a  DOE  contractor,  a  urine 
specimen  provided  by  the  individual 
tested  positive  for  marijuana.  In 
addition,  the  individual  signed  an 
Acknowledgement  of  Positive  Drug 
Screen  and  diuing  a  subsequent 
Personnel  Seciuity  Interview  (PSI) 
concerning  this  matter,  the  individual 
admitted  using  marijuana.  On  this  basis, 
DOE  suspended  the  individual's  access 
authorization  under  10  C.F.R.  §  710.8(k), 
finding  that  the  individual  "(t]rafficked 
in,  sold,  transferred,  possessed,  used,  or 
experimented  with  a  drug  or  other 
substance  listed  in  the  Schedule  of 
Controlled  Substance  established 


pursuant  to  section  202  of  the 
Controlled  Substance  Act  of  1970  (such 
as  marijuana,  cocaine,  amphetamines, 
barbiturates,  narcotics,  etc.)  except  as 
prescribed  or  administered  by  a 
physician  licensed  to  dispense  drugs  in 
the  practice  of  medicine,  or  as  otherwise 
authorized  by  law."  Following  a  hearing 
convened  at  the  request  of  the 
individual,  the  Office  of  Hearings  and 
Appeals  Hearing  Officer  found  in  his 
Opinion  that:  (i)  the  individual's 
marijuana  use  was  an  isolated,  one-time 
occurrence,  and  (ii)  the  record  of  the 
proceeding  contained  sufficient 
supporting  evidence  to  accept  the 
individual's  assurance  that  the 
individual  would  never  use  marijuana 
again.  Accordingly,  the  Hearing  Officer 
concluded  in  the  Opinion  that  the 
individual's  access  authorization  should 
be  restored. 

Refund  Application 

Dixie  Hauling  Co..  Inc..  1/16/97,  RF272- 
97810 

The  DOE  issued  a  Decision  and  Order 
granting  four  AppUcations  for  Refund  in 
the  crude  oil  refund  proceeding.  In  two 
of  the  cases,  additional  claimants  signed 
applications  previously  filed  in  the 
crude  oil  proceeding,  but  did  not  do  so 
until  after  the  crude  oil  refund 
proceeding  deadline.  These  claimants 
were  granted  a  portion  of  the  refunds 
because  they  joined  applications  which: 
(1)  Were  submitted  prior  to  the  crude  oil 
refund  proceeding  deadline;  (2) 
contained  accurate  information 
supporting  the  companies"  rights  to 
refunds;  and  (3)  had  yet  to  be  granted  by 
the  DOE  prior  to  their  amendment  by 
the  signatiues  of  the  additional 
claimants. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Brader  Hauling  Service,  Inc  

Crude  Oil  Supple.  Refund  Dist  „ 

Cruce  Oil  Supple.  Refund  Dist 

Gulf  Oil  Corporation/Cabot  Corponition 

Indianapolis  Baptist  Schools 

Waiten  Brothers  Road  Company,  et  al  ... 


RG2 72-00928 

1/16/97 

RB272-00097 

1/16/97 

RB272-00098 

1/16/97 

RF300-16719 

1/16/97 

RF272-95103 

1/14/97 

RF272-93484 

1/16/97 

Dismissals 


The  following  submissions  were  dismissed. 


Name 


Casehto. 


A-DEC.  Inc 

Green  HoUmgs,  Inc 


RG272-916 
RD272-25553 
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Name 

Graen  Holdings,  Inc _ 

Personnel  Security  Review „ 

Scappoose  Sand  &  Gravel  Co  ..» » „. 

Wiidns.  Kajser  &  Oteen,  Inc 


Case  No. 


RF272-25553 
VSA-O074 
RG272-484 
RG272-983 


[FR  Doc  97-3311  Filed  2-10-97;  8:45  am] 
■UMQCOd  Ma«-oi-# 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notic*  of  Public  Information 
Colloctions  Being  Reviewed  l>y  the 
Federal  Communications  Commission 

February  S,  1997. 

summary:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
infcmnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciiracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  April  14, 1997. 

AOOAESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St..  NfW.,  Washington,  DC 
20554  or  via  internet  to 
dconway©fcc.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway^ccgov. 


SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0685. 

Title:  Aimual  Updating  of  Maximiun 
Permitted  Rates  for  Regulated  Cable 
Services. 

Form  No.:  FCC  Form  1240. 

Type  of  Review:  Extension  of  approval 
of  a  ciurenUy  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  state  and  local 
governments. 

Number  of  Respondents:  4.500.  (3,000 
cable  operators  and  1,500  local 
franchise  authorities  ("LFAs"). 

Estimated  Time  Per  Response:  1-15 
hoius. 

Total  Annual  Burden:  47,250  hovus. 
We  report  the  burden  for  all  aspects  of 
this  information  collection  as  follows: 
The  modification  of  the  Form  1240  rate 
methodology  requirement  only  pertains 
to  first-time  filings  of  FCC  Form  1240. 
The  modification  merely  results  in 
permitting  operators  to  project  and 
recoup  certain  costs  sooner,  rather  than 
later;  therefore  there  is  no  measurable 
burden  revision  for  this  information 
collection.  If  there  were  an  additional 
burden  significant  enough  to  be 
measured,  any  burden  added  to  an 
operator's  first  Form  1240  filing  would 
be  negated  by  the  decreased  burden  in 
completing  the  operator's  second  Form 
1240  filing.  The  Commission  therefore 
reports  no  revised  burden  to  complete 
Form  1240  on  a  per  filing  basis. 
However,  based  on  latest  data  available, 
the  Commission  adjusts  the  estimated 
number  of  Form  1240  filings  that  are 
annually  filed  by  operators. 

The  Conunission  estimates  that  there 
are  no  more  than  3,000  Form  1240s  filed 
annually;  roughly  1,500  (50%)  with  the 
Commission  and  roughly  1,500  (50%) 
with  LFAs.  Burden  for  operators:  We 
estimate  that  25%  of  operators  will 
contract  oi\t  the  burden  of  filing  and 
that  it  will  take  1  hour  to  coordinate 
information  with  those  contractors.  The 
remaining  75%  of  operators  are 
estimated  to  employ  in  house  staff  to 
complete  the  filing.  750  filings  (25% 
contracted  out)  x  l  hour  =  750  hours. 
2,250  filings  (75%  in  house)  x  15  hours 
=  33,750  houra.  Additionally, 
76.933(g)(2)  states:  If  an  LFA  has  taken 
no  action  within  the  90-day  review 
period,  then  the  proposed  rates  may  go 
into  effect  at  the  end  of  the  review 


period,  subject  to  a  prospective  rate 
reduction  and  refund  if  the  LFA 
subsequently  issues  a  written  decision 
disapproving  any  portion  of  such  rates. 
However,  if  an  operator  inquires  as  to 
whether  the  LFA  intends  to  issue  a  rate 
order  after  the  initial  review  period,  the 
LFA  or  its  designee  must  notify  the 
operator  of  its  intent  in  this  regard 
within  15  days  of  the  operator's  inquiry. 
We  estimate  this  will  occur  in  25%  of 
the  instances  when  Form  1240s  are  filed 
by  cable  operators  with  their  LFAs.  25% 
of  1,500  =  375  inquiries  at  an  estimated 
1  burden  for  each  inquiry  =  375  hours. 

Total  burden  hours  to  operators  =  750 
+  33,750  +  375  =  34.875  hours. 

Burden  to  LFAs:  The  Commission 
estimates  there  will  be  1,500  FCC  Form 
1240s  filed  with  LFAs,  annually. 
Average  LFA  reviewing  time  for  each 
FCC  Form  1240  is  estimated  to  be  8 
hours.  1,500  x  8  hours  =  12.000  burden 
hours.  Additionally,  we  estimate  375 
responses  to  operator  requests  pursuant 
to  76.933(g)(2).  375  notifications  at  an 
estimated  1  burden  hour  for  each 
notification  =  375  hours. 

Total  biutlen  houra  to  LFAs  =  (1,500 
X  8  hrs.)  +  (375  x  1  hr.)  =  12,375  hre. 

Total  burden  hours  for  all 
respondents  =  34,875  +  12.375  =  47.250 
houra. 

Total  costs  for  Respondents: 
$1,139,000.  We  estimate  an  annual 
piirchase  of  1,000  diskette  veraions  of 
FCC  Form  1240  @  $5  per  diskeUe  = 
$5,000.  Printing,  photocopying  and 
postage  costs  incurred  by  operatora  and 
LFAs  is  estimated  to  be  $2  per  entity 
(4,500  entities  x  $2)  =  $9,000.  We 
estimate  that  assistance  for  completing 
Form  1240  filings  will  be  performed  by 
legal  and  accounting  contractora  at  an 
average  of  $100/hour  for  25%  of  the 
filings.  $100/hour  x  750  filings  (25%  of 
Form  1240  filings)  x  15  hours  = 
$1,125,000. 

Total  respondent  costs:  $5,000  + 
$9,000  ■»- $1,125,000  =  $1,139,000. 

Needs  and  Uses:  On  September  22. 
1995,  the  Commission  released  the 
Thirteenth  Order  on  Reconsideration 
("Order"),  FCC  95-397,  MM  Docket  No. 
92-266,  which  adopted  a  new  optional 
rate  adjustment  methodology  permitting 
cable  operatora  to  make  annual  rate 
changes  to  their  basic  service  tiera 
("BSTs")  and  cable  programming 
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service  tiers  ("CPSTs").  Operators 
electing  to  use  this  methodology  adjust 
their  rates  once  per  year  to  reflect 
reasonably  certain  and  reasonably 
quantifiable  changes  in  external  costs, 
inflation,  and  the  number  of  regulated 
channels  that  are  projected  for  the  12 
months  following  the  rate  change.  To 
enable  operators  to  use  this  optional  rate 
adjustment  methodology  the 
Commission  created  FCC  Form  1240 
Annual  Updating  of  Maximum 
Permitted  Rates  for  Regulated  Cable 
Services.  Subsequent  to  the  availability 
of  FCC  Form  1240,  the  Commission 
received  niunerous  requests  for  waiver 
of  certain  rate  adjustment  requirements 
contained  in  the  Order.  Therefore,  on, 
November  1, 1996,  the  Commission 
released  an  Order,  DA  96-1804,  which 
granted  for  all  cable  operators'  initial 
Form  1240  filing,  a  waiver  of  the 
requirement  that  only  costs  that  have 
actually  been  incurred  may  be  included 
in  the  true-up  period.  Specifically,  an 
operator's  initial  Form  1240  filing  may 
now  include  projected  changes  in  costs, 
inflation,  channels  and  subscriber 
information  attributable  toihe  period 
between  the  last  date  for  which 
historical  cost  data  is  available  and  the 
effective  date  of  the  new  rates.  These 
projections  must  be  accompanied  by  a 
separate  calculation  and  explanation  of 
the  basis  for  the  costs  (for  the  period 
between  the  last  full  month  for  which 
actual  cost  data  is  available  and  the 
effective  date  of  the  new  rate). 

The  creation  of  this  blanket  waivOT 
modified  the  Form  1240  information 
coUection  requirement  (though  not  the 
actual  Form  1240,  hence  the  Jiily  1996 
edition  remains  intact)  and  therefore 
required  the  approval  of  the  Office  of 
Management  and  Budget  ("OMB").  The 
Commission  received  emergency  OMB 
approval  on  December  12, 1996.  The 
Cdnmussion  now  initiates  a  60Hlay 
public  comment  period  concerning  the 
Form  1240  information  collection 
requirement  in  order  to  obtain  regular 
OMB  approval  for  the  collection. 

FCC  Form  1240  is  filed  by  cable 
operators  seeking  to  adjust  imnrimiini 
permitted  rates  for  regulated  services  to 
reflect  changes  in  external  costs.  Cable 
operates  si&mit  FCC  Form  1240  to 
their  respective  local  franchising 
authorities  to  justify  rates  for  the  basic 
service  tier  or  with  the  Commission  (in 
situations  where  the  Commission  has 
assumed  jurisdiction).  FOC  Form  1240 
is  also  filed  with  the  Commission  when 
responding  to  a  complaint  filed  with  the 
Commission  about  cable  programming 
service  rates  and  associated  equipment 
Informati(m  omtained  in  FCC  Form 
1240  filings  has  becm  used  by  the 
Commission  and  LFAs  to  adjudicate 


permitted  rates  for  regulated  cable 
services  and  equipment,  for  the  addition 
of  new  progranuning  tiers,  to  account 
for  the  addition  and  deletion  of 
channels,  and  for  the  allowance  for  pass 
through  of  external  costs  and  costs  due 
to  inflation. 

Federal  Communications  Commission. 

WUliun  F.  Caton. 

Acting  Secretary. 

IFR  Doc.  97-3257  Filed  2-10-97;  8:45  am] 
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Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

February  5. 1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  tmless  it  displays  a 
currently  valid  control  number.  For 
fiuther  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Commnnications  Commission 

OMB  Control  No.:  3060-0165. 

Expiration  Date:  01/31/2000. 

Title:  Records  to  be  Maintained  and 
Reports  to  be  Filed— 4>art  41  Franks, 
Section  41.31. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  408  total 
annual  hours;  6  hours  per  respondent 
(avB.);  68  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Description:  Section  210  of  the 
Communicaticms  Act  of  1934,  as 
amended,  47  U.S.C.  210,  requires  that 
common  carriers  subject  to  the  Act 
maintain  records  to  reflect  the  name, 
address,  etc.,  of  persons  holding 
telephone  or  telegraph  franks,  so  as  to 
enable  the  Commission  and/or  carriers 
to  compile,  if  needed,  reports  in  this 
area.  Though  the  Commission  is  not 
currently  requiring  the  actual  periodic 
reporting  of  this  data,  it  is  information 
which  should  continue  to  be  maintained 
in  case  the  need  arises  to  assure  that  the 
franking  privileges  are  being  adequately 
policed  l^  the  companies  themselves. 
Section  41.31  of  the  Commission's  rules 
implements  Section  210.  The 
information  helps  to  ensure  that  franks 
are  being  addressed  fairly.  Failiue  to 
have  the  information  recorded  would 
prohibit  the  Commission  from  being 
able  to  respond  to  complaints  and  from 


generally  being  able  to  poUce  the 
activity. 

OKfB  Control  No.:  3060-0147. 

Expiration  Date:  01/31/2000. 
Title:  Extension  of  Unsecured  Credit 
for  Interstate  and  Foreign — Section 
64.804. 

Fonn  No.  .N/A. 

Estimated  Annual  Burden:  104  total 
annual  hours;  8  hours  per  respondent; 
13  respondents.  ■ 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Description:  Collection  of  this 
information  is  required  by  statute — 
Section  401  of  the  Federal  Election 
Campaign  Act  of  1971,  Public  Law  92- 
225.  Pursuant  to  Section  64.804  of  FCC 
Rules  and  Regulations,  records  of  each 
account,  involving  the  extension  by  a 
carrier  of  imsecured  credit  to  a 
candidate  or  person  on  behalf  of  such 
candidate  for  common  carrier 
communications  services  shall  be 
maintained  by  the  carrier  as  to  show 
separately,  for  interstate  and  foreign 
communications  services  all  charges, 
credits,  adjustments,  and  sectuity,  if 
any,  and  balance  receivable.  Section 
64.804  requires  communications 
common  carriers  with  operating 
revenues  exceeding  $1  million  who 
extend  unsecured  credit  to  a  political 
candidate  or  person  on  behalf  of  such 
candidate  for  Federal  office  to  report, 
twice  a  year,  data  including  due  and 
outstanding  balances.  The  information 
is  used  by  the  agency  to  monitor  the 
extent  of  credit  extended  to  candidates 
for  Federal  office. 

OMB  Control  No.:  3060-0745. 

Expiration  Date:  OB/31/97. 

Title:  Implementation  of  the  Local 
Exchange  Carrier  Tariff  Streamlining 
Provisions  in  the  Telecommunications 
Act  of  1996,  CC  Docket  No.  96-187. 

Fonn  No.:  N/A. 

Estimated  Annual  Burden:  4090  total 
annual  hours;  37.18  hours  per 
respondent  (avg.);  110  respondents. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $1 70,000. 

Description:  In  the  Report  and  Order 
issued  in  OC  Docket  96-187,  the 
Commissioo  adopted  measures  to 
implement  the  specific  streamlining 
tariff  filing  requirements  for  local 
exchange  carriers  (LECs)  of  the 
Telecommunications  Act  of  1996  (1996 
Act).  In  order  to  achieve  a  streamlined 
and  deregulatory  environment  for  L£C 
tariff  filings,  the  item  will  permit  LECs 
to  file  tariffs  electronically.  The  1996 
Act  provides  that  LEC  tariffs  seeking 
rate  increases  shall  be  effisctive  in  fifteen 
days  and  LEC  tariffs  seeking  rate 
decreases  shall  be  effective  in  seven 
days.  The  Commission  adopted  its 
proposal  that  carriers  wishing  to  take  . 
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advantage  of  the  seven  day  notice 
{wriod  must  file  rate  decreases  in 
separate  transmittals.  Because  of  the 
short  notice  periods,  the  Commission 
adopted  the  requirement  that  carriers 
identify  specifically  transmittals  filed 
pursuant  to  Section  204(a)(3),  including 
whether  the  transmittals  contain  rate 
increases,  rate  decreases  or  both.  The 
Commission  requires  that  LECs  display 
prominently  in  the  upper  right  hand 
comer  of  the  tariff  transmittal  letters  a 
statement  indicating  that  the  tariff  is 
being  filed  on  a  streamlined  basis  under 
section  204(a)(3)  of  the  Act  and  whether 
the  tariff  filing  contains  proposed  rate 
increase,  decrease  or  both.  Under 
existing  Commission  rules,  LECs  are 
required  to  submit  revisions  to  their 
annual  access  tariffs  on  90  days'  notice 
to  be  effiactive  on  July  1.  Because  these 
revisions  are  eligible  for  streamlined 
treatment,  we  will  require  carriers 
subject  to  price  cap  regulation  to  file  a 
TRP  prior  to  the  filing  of  the  annual 
access  tariff  revisions  absent  any 
information  on  the  carriers'  proposed 
rates,  and  to  make  it  available  to  the 
public.  Early  filing  of  the  TRPs  will 
focilitate  review  of  the  annual  access 
filings  within  the  streamlined  notice 
periods  by  resolving  most  of  the  major 
issues  currently  raised  with  the  annual 
access  proceedings.  The  information 
collected  under  the  program  of 
electronic  filing  will  facilitate  access  to 
tariff  and  associated  doaunents  by  the 
pubUc,  specially  by  interested  persons 
who  do  not  have  ready  access  to  the 
Commission's  public  reference  rooms, 
and  state  and  faderal  regulators.  All  of 
the  requirements  would  be  used  to 
ensiire  that  LECs  comply  with  their 
obligations  under  the  Communications 
Act  and  that  the  Commission  be  able  to 
ensiu%  compliance  within  the 
streamlined  timeframes  established  by 
the  1996  Act. 

Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Records  Management  Branch. 
Washington,  DC  20554. 

Federal  Communications  Commission. 
WilUuiF.Cataa. 
Acting  Secretary. 

(FR  Doc  97-3256  Piled  2-10-97;  8:45  am) 
OOM«ns-«i-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-864-DR] 

Hawaii;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Hawaii  (FEMA-a64-DR),  dated  May  18, 
1990,  and  related  determinations. 
EFFECTIVE  DATE:  January  27, 1997. 
FOR  FURTI«R  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
31, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc.  97-3354  Filed  2-10-97;  8:45  am] 
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FEMA-11S4-0R] 

Idaho;  Amendmant  to  Notice  of  a  Major 
Disastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho 
(FEMA-1154-DR),  dated  January  4, 
1997  and  related  determinations. 
EFFECTIVE  DATE:  January  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  MFORMATION:  Notice  iS 
hereby  given  that  in  a  letter  dated 
January  31, 1997,  the  President 
amended  his  declaration  of  January  4, 
1997  to  define  the  incident  period  for 
this  disaster  as  November  16, 1996. 
through  and  including  January  3, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

Laqr  E.  Sodtar. 

Executive  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc.  97-3352  Filed  2-10-97;  8:45  am] 
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[FEMA-1157-DR] 

Norltt  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  North 
Dakota  (FEMA-1157-DR).  dated  January 
12, 1997,  and  related  determinations. 

EFFECTIVE  DATE:  January  30, 1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  January 
31. 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Cadwrine  H.  Light, 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

(FR  Doc  97-3350  Filed  2-10-97;  8:45  am] 
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[FEMA-1138-OR1 

Pennsylvania;  Amendment  to  Notice  of 
a  Major  Disastar  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Peimsylvania 
(FEMA-1138-DR  dated  September  13, 
1996,  and  related  determinations. 

EFFECTIVE  DATE:  November  15, 1996 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Pennsylvania,  is 
hereby  amended  to  include  Public 
Assistance  in  the  following  areas 
determined  to  have  been  adversely 
affiacted  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  September  13. 1996: 

The  counties  of  Huntingdon,  Jimiata. 
Mifflin,  Perry,  Cumberland,  and 
MontgcHnery  for  Public  Assistance 
(already  designated  for  Individual 
Assistance  and  Hazard  Mitigation 
Assistance). 


UMI 
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(Catalog  of  Pedenl  Domestic  Assistance  No.  (Catalog  of  Federal  Domestic  Assistance  Na 

83.516,  Disaster  Assistance)  83.516,  Disaster  Assistance) 

CMfaariiwIL  Light,  CathariM  H.  Light, 

Deputy  AssocialeDuectw,  Response  and  Deputy  Associate  Dinctor,  Response  and 

Recovery  DirectoratB.  Recovery  Dbectorate. 

(FR  Doc  97-3353  Filed  2>10-07;  8:45  am]  (FR  Doc  97-3349  Rled  2-\0-W;  8:45  am] 

Esni 


Dated:  Fetmiary  6, 1997. 
|waHiCF«lkh«. 
Sectetaiy. 
(FR  Doc  97-3346  Filed  2-10-97;  8:45  am] 


IFEIIA-3123-Byn 

Rhode  Mend;  Amendment  to  Notice  Of 
an  Emergency  Dedaratton 

AGENCY:  Federal  Emeig«icy 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Rhode 
Island  (FEMA-dl23-EM),  dated 
November  19. 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  January  28, 1997. 
FOR  FURTHER  NIFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  64&-3260. 
SUPPLEMENTARY  MFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
November  27, 1996. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Cathoiiie  H.  Light. 

Deputy  Associate  Director,  Response  and 

Recovery  Directorate. 

[FR  Doc  97-3348  Filed  2-10-97;  8:45  am] 
BMXMQ  coot  cns-a»-p 

[FEMA-3123-EM] 

Rhode  Island;  Amendment  to  Notice  of 
an  Emergency  Declaration 

AGENCY:  Federal  Emeigency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  Rhode 
Island  (FEMA-3123-EM),  dated 
November  19, 1996,  and  related 
determinations. 

EFFECTIVE  DATE:  January  28, 1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Resp<Mise  and  Recovery 
Directorate.  Federal  Emergency 
Management  Agency.  Washington.  DC 
20472,  (202)  646-3260. 
SUPPLEMENTARY  MFORNUTION:  Notice  is 
hereby  given  that  in  a  letter  dated 
January  24, 1997,  the  President 
amended  his  declaration  of  November 
19, 1996,  to  define  the  incident  period 
for  this  disaster  as  November  17, 1996 
and  continuing. 


[FEMA-115»-0fl] 

South  Dakota;  Amendment  to 
a  Ma|or  DIeaster  Declaration 

AGENCY:  Federal  Emeigency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  South 
Dalcota  (FEMA-1156-DR).  dated  January 
10, 1997,  and  related  determinations. 
ffFECTIVE  DATE:  January  30, 1997. 
FOR  FURTHER  NIFORMATION  CONTACT: 

Magda  Ruiz,  Response  and  Recovery 
Directorate.  Fedwal  Emeigency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  inddmt  period  for 
this  disaster  is  closed  effective  January 
31, 1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
CatfaeriBelLUghl. 

Deputy  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc  97-3351  Filed  2-10-97;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forvfarder  Ucenae 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  fi«ight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  D.C  20573. 

Air  Sea  International  Fonvarding,  Inc.  155 
W.  Chestnut  Street.  Suite  2B,  Union,  N) 
07083.  Officers:  Ray  Tobia,  President, 
Michael  DiPede,  Vice  President 

Air  Sea  Transport  Inc..  2450  West  Main 
Street,  AUuonbra,  CA  91801.  Officers:  Scott 
Wang,  President,  Tftnmy  Shing,  Vice 
President 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Notloea; 
Notioeof    AcquiaMoncofSharaeofBanfcaor 
Bank  Holding  Companiea 

Tlie  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  $ 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Rmerve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Commmits  must  be  received 
not  later  than  February  25, 1997. 

A.  Federal  Reserve  Bauk  of  SL  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis.  Missouri  63102- 
2034: 

I.  Gerald  L  and  Shirley  M.  Moon. 
both  of  Effingham,  Illinois;  to  acquire  an 
additional  14.63  percent,  for  a  total  of 
23.64  percent,  of  the  voting  shares  of 
Omni  Bancorp,  Inc.,  Effin^iam,  Illinois, 
and  thereby  indirectly  acquire 
Crossroads  Bank.  Effingham.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  5, 1997. 

Jeanifcr  J.  Johnaon. 

Deputy  Secretary  of  the  Board. 

(FR  Doc  97-3262  Filed  2-10-97;  8:45  am] 
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Change  in  Bank  Control  Notlcee; 
Formatlona  of,  Acqulaittone  ty,  and 
Mergera  of  Bank  Holding  Companiaa; 
CorractkNi 

This  notice  corrects  a  notice  (FR  Doc. 
97-2658)  published  on  page  5232  of  the 
issue  for  Tuesday,  February  4, 1997. 

Under  the  Federal  Reserve  Bank  of 
San  Francisco  heading,  the  entry  for 
Regency  Bancorp.  Fresno,  California,  is 
revised  to  read  as  follows: 

A.  Federal  Reaerve  Bank  of  San 
FnuBdaco  (Kenneth  R.  Binning. 
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Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105-1579: 

1.  Regency  Bancorp,  Fresno, 
California;  to  acqmre  Regency 
Investment  Advisors,  Inc.,  Fresno, 
California,  and  thereby  engage  in 
investment  advisory  activities,  pursuant 
to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y,  and  in  fiduciary  activities, 
pursuant  to  §  225.25(b)(3)  of  the  Board's 
Regulation  Y. 

CcHnments  on  this  application  must 
be  received  by  February  18, 1997. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  5, 1997. 
Jennifv  J.  Jofaitton, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  97-3263  Filed  2-10-97;  8:45  am) 
MJJNQ  0008  tti»«i-f 


Formations  of,  Acquisitions  by,  and 
IMergars  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanlcing  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 


Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  7, 1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  Commercial  Corporation, 
Little  Rock,  Arkansas;  to  merge  with 
Southwest  Bancshares,  Inc.,  Jonesboro, 
Arkansas,  and  thereby  indirectly  acquire 
First  Bank  of  Arkansas,  Jonesboro, 
Arkansas;  First  Bank  of  Arkansas, 
Russellville,  Arkansas;  First  Bank  of 
Arkansas,  Searcy,  Arkansas;  and  First 
Bank  of  Arkansas,  Wyime,  Arkansas. 

2.  Security  Bancorp  of  Tennessee, 
Inc.,  Halls,  Tennessee;  to  acquire  at  least 
30  percent  of  the  voting  shares  of  The 
Bank  of  Jackson,  Jackson,  Tennessee  (in 
organization). 

Board  of  Govemors  of  the  Federal  Reserve 
System,  February  5. 1997. 
Jennifer  J.  Jnhniwi, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-3261  Filed  2-10-97;  8:45  am) 
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Notice  of  Proposals  to  Engage  In 
Pennissit>le  Nonl>anldng  Activities  or 
to  Acquire  Companies  tttat  are 
Engaged  in  Permi8sit>le  Nont>anklng 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.25  of  Regulation 
Y  (12  CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency ,'4hat  outweigh 
possible  adverse  effects,  such  as  undue 


concentration  of  resources,  decreased  or 
unfair  competition,  confficts  of 
interests,  or  unsoimd  banking  practices" 
(12  U.S.C  1843).  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  simimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Govemors 
not  later  than  February  25, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Lois  Berthaimie,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Bamett  Banks.  Inc.,  Jacksonville, 
Florida;  to  acquire  Oxford  Resources 
Corp.,  Melville,  New  York,  and  thereby 
engage  in  consumer  finance  and  leasing 
personal  or  real  property  or  acting  as 
agent,  broker  of  adviser  in  leasing  such 
property,  pursuant  to  §§  225.25(b)(l)(i) 
and  (b)(5)  of  the  Board's  Regulation  Y. 

Board  of  Govemors  of  the  Federal  Reserve 
System,  February  5, 1997. 

Jennifer  J.  Jolinsoii, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-3260  Filed  2-10-97;  8:45  am) 
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FEDERAL  TRADE  COIMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  i)eriod  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 


UMI 
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were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  EMvision  of  the 
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Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 


to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  122396  and  123196 


Name  of  acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


RailTex,  Inc.,  Canadian  National  Railway  Company.  Grand  Trunl<  Western  Railway,  Inc „ S 

The  Seagram  Company  Ltd..  Gannett  Co..  Inc.,  Multimedia,  Inc.  Multimedia  Enteftainment,  Inc ...Z 

IMCO  Recycling.  Inc.,  James  T.  Skoch.  Rock  Creek  Aluminum.  Inc  

The  Trover  Clinic  Foundation.  Incorporated.  Trover  Clink:.  P.S.C.  Trover  Clinic,  P.S.C .""l."!.Z~"' 

Warburg,  Pincus  Ventures,  L.P.,  Times  Minor  Company.  CRC  Press,  Inc SZZ2ZZ..ZZZ."~.. 

Regency  Health  Sennces,  Inc.,  Horizon/CMS  Healthcare  CorporatkKi,  San  Diego  HeaWi  Associates  Limited 
-Partnership  

Lynch  Corporation.  Leslie  G.  Matthews  and  Cecile  C.  Matthews,  Upper  Peninsula  Telephone  C^iripa^ 

Thomas  and  Mary  LaPofte.  IMC  Mortgage  Company,  IMC  Mortgage  Conpany '„ 

Shaw  Industries.  Inc..  Gary  R.  Schwartz.  Carpet  Exchange  Denver.  Inc..  G.S.  Investment  Co.,  lnc"!.™Z!!.™Z 

Shaw  Industries,  Mtahael  J.  GoWfarb,  G.S.  Investment  Company,  Inc.,  Carpet  Exchange  Denver 

Hughes  Supply,  Inc.,  Brent  W.  Scheps,  Sunbelt  Supply  Co 

Hughes  Supply,  Inc..  Larry  A.  FeW.  Sunbelt  Supply  Co  „ !ZZ"."!!!!! 

W.C.  Bradley  Co..  Nippon  Sanso  Corporatkxi  (a  Japanese  company).  The  Therriios  Cofrpany"!!!!"L!!!"™."!!!!! 

Norrell  Corporatk)n,  Mchael  C.  Mullins,  Comtex  Information  Systems,  Ino/Comtex  Systems,  Inc  .._ _ 

AB  Volvo,  General  Electric  Company,  Volvo  Car  Finance,  Inc .1....... 

Aon  Corporatkjn,  Alexander  &  Alexander  Servk»s  Inc..  Alexander  &  Alexander  Services  ln<:"!.!!!!!l"!~""!!"!!!!!!! 

Aon  Corporatton,  Alexander  &  Alexander  Sennces  Inc.,  Alexander  &  Alexander  Sennces  Inc  

Bagel  Store  Development  Funding.  LLC,  Boston  Chfcken,  Inc.,  Einstein/Noah  Bagel  Coip  

HolkJay  Companies,  Burger  Bros.,  Inc.,  Burger  Bros.,  Inc 

Metropolitan  Ufe  Insurance  Company,  The  New  Cherokee  Corporatton  Enptoyee  Skx*  Owriersh^.  The  New 
Cherokee  Corporation  

Olin  Corporatton,  E.I.  du  Pont  Nemours  &  Company,  Niachtor _...!!!"!"!"™!"!""!!""!!"!!!!!".".""!!!™! 

Htoking  Pentecost  PLC,  Noel  Group,  Inc.,  BeWing  Heminway  Co.,  Inc.  et  al  """'"""'. 

Mfchael  A.  Ashcroft,  ISS  Intemattonal  Service  System  A/S,  a  Danish  company,  ISS  Ir^emattonal  Service  Sys- 
tem, Inc 

Patrick  M.  Egan,  Republic  Industries,  Inc.,  RepuWto  industries,  Inc  .!!!!!!!!!!!!!!!!!!!!."!!!!!"!"!!!!"!!."!™!Z!!!."."!Z 

RepuWto  Industries,  Inc.,  Patrick  M.  Egan,  Lanscaster  Alami  Co.,  Inc  

Central  Parking  Corporatton,  Square  Industries,  Inc.,  Square  Industries,  Inc :...^ . „ 

Masayoshi  Son,  UTStarcom,  Inc.,  UTStarcom,  Inc 

Moonnan  Manufacturing  Company,  Wmbte  Elevator,  Inc.,  Wmble  Elevator.  Inc """!!.™!!! 

PacifiCorp,  Mr.  Stave  Gerltoher,  OrCom  Systems,  Inc 

KN  Energy,  Inc.,  Mr.  Steve  Geritoher,  OrCom  Systems,  Inc  !.!!!""!"""""! 

Viag  AG,  Johnson  Controls,  Inc..  Hoover  Universal,  Inc.  and  Apple  Containv  CorfxxaXon !"!!.""!!™!! 

Olin  Corporatton,  Olin  Corporation.  Niachtor ],"'"" 

BeWen,  Inc.,  Philip  R.  Cowen.  Alpha  Wire  Corporatton,  Alpha  Wire  Diviston !.-!"!""!!™! 

K-lll  Communtoations  Corporation,  Gareth  Stevens,  Inc.,  Gareth  Stevens,  Inc  

John  Rutledge  Partners  II,  LP.,  H&C  Purchase  Corix>ration,  H4C  Purchase  CorpliraMon 

Leggetl  &  Piatt,  Incorporated,  Rodgers  Wade  Manufacturing  Company.  Rodgers  Wade  Manufacturing  Com- 
pany   

C.  Dean  Meti^opoutos,  Dr.  Arend  Oetker  (a  Gennan  national).  Best  Brands,  Inc.  and  subskiaries 

Btogen,  Inc.,  Creative  BtoMolecules,  Inc.,  Creative  BtoMolecules,  Inc 

Be«  AtJantic  Corporation,  Sunrise  Trust,  htorth  Carolina  4  Cellular  LP 

Reynolds  &  Reynolds  Company,  Amerfcan  Business  Products.  Inc.,  Vanier  Graphics  Corporation 

FPA  Mecfical  Management,  Inc.,  AHI  Healthcare  Systems,  Inc.,  AHI  Healthcare  Systems.  Inc 

Union  Bank  of  Switzeriand.  Daganeve  Foundation.  Teba  Laval  Conventonce  Food  Inc.,  Formax,  Inc..  Cashin  .. 

Komatsu  Ltd.,  Emil  Evasovto,  Ptoneer  Equipment  Company  of  Nevada _ 

Christopher  GoWsbury,  Jr.,  HOB  Entertainnwrt,  Inc,  HOB  Entertainment,  Inc ^ 

Intermatic  Incorporated.  Samuel  W.  Friedman  Charitable  Trust  dated  f4ov.  15. 1996.  M.  StejpihNans  MH^..  Inc 

John  C.  Matone.  Telecommuntoations.  Inc..  TCI  Satellite  Entertainment,  Inc 

Estate  of  Bob  Magness.  Tele-Communtoations.  Inc..  TCI  Satellite  Entertainment.  Inc 

The  Williams  Companies.  Inc..  Sumner  M.  Redstone.  Viacom  MGS  Sennces  Inc . 

Aurora  Equity  Partners  LP.,  John  Frederick  Fulton,  Huntington  Pennysaver,  Inc 

Aurora  Equity  Partners  LP.,  Ralph  WhWier  Fulton.  Huntington  Pennysaver.  Inc 

Fiat  S.pA.  Ford  Motor  Company.  Ford  New  Hotend  Credrt  Company „ 

Cox  Enterprises.  Inc.  Cox  Enterisrises,  Inc.,  Cox  Communtoations,  Inc _ 

GHat  Satellite  Networks  Ltd.,  Skyd^a.  Inc..  Skydata.  Inc 

WwHon  M.  Blount.  Edward  L  Benson,  Frederick  Manufacturing  Corporation  and  Orbex,  Inc - 

MBNA  Corporation,  AMCORE  Financial.  Inc..  AMCORE  Financial  Inc 

Monsieur  Francois  Pinautt,  Rexel  Inc.  Rexel  Inc 

Enron  Corp,  Zond  Corporation,  Zond  Corporation „ 

R.  Quintus  Anderson,  OnekJa  Ltd.,  Camden  Wire  Company , „_ 

CSS  Industries,  Inc.,  Andrew  Ogren.  Cotor-Clings,  Inc 

Claik  USA,  inc,  Silcorp  Limited,  a  Canadnn  company,  Hopnn  Mtohigan,  Inc,  Gai  Corp.,  Monroe  Oil  Co.  & 

WaW 

O.T.  Fuighum,  Jr.,  James  River  Corporation  of  Virginia,  James  River  Corpioiration  of  virgiiiia  "","!!"!.~™.~J!!."~!." 
Independence  Blue  Cross.  Highmark  Inc,  Highmark  Inc  „.. _ „.. 


PMNNo. 


97-0595 
97-0601 
97-0607 
97-0627 
97-0667 

97-0690 
97-0696 
97-0698 
97-0701 
97-0703 
97-0709 
97-0710 
97-0721 
97-0723 
97-0729 
97-0730 
97-0731 
97-0733 
97-0734 

97-0735 
97-0737 
97-0739 


Date  termi- 
nated 


12/23/96 
12«3/96 
12/23/96 
12/23/96 
12/23/96 

12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
12/23/96 
^2J23/96 
12/23«6 
12/23/96 
^2J23m 
12/23/96 
12/23/96 
12/23/96 

12/23/96 
12/23/96 
12/23/96 


97-0741 

12/23«6 

97-0748 

12/23«6 

97-0749 

12/23«6 

97-0751 

12/23/96 

97-0759 

12/23«6 

97-0760 

12/23«6 

97-0761 

12/23«6 

97-0762 

12/23«6 

97-0766 

12/23«6 

97-0776 

12/23/96 

97-0781 

12/23«6 

97-0782 

12/23/96 

97-0724 

12/24/96 

97-0674 

12/26«6 

97-0687 

12/26/96 

97-0706 

12«6/96 

97-0736 

12/26«6 

97-0589 

12/27/96 

97-0623 

12/27/96 

97-0652 

12/27/96 

97-0655 

12/27/96 

97-0657 

12/27/96 

97-0663 

12/27/96 

97-0666 

12/27/96 

97-0713 

12C7/96 

97-0725 

12/27/96 

97-0738 

12/27/96 

97-0747 

12/27/96 

97-0774 

12/27/96 

97-0631 

12/29/96 

97-0656 

12/30/96 

97-0680 

12/30/96 

97-0811 

12/3Q«6 

97-0599 

12/31/96 

97-0662 

12/31/96 

97-0740 

12/31/96 

97-0754 

12/31/96 

97-0755 

12/31/96 

97-0771 

12/31/96 

97-0777 

12/31/96 
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Transactions  Granted  Early  Termination  Between:  122396  and  123196— Continued 


Name  of  acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


Cokxstrip,  Inc.,  Marshall  I.  Wais,  Pinole  Point  Steel  Company 

K-lll  Communications  Corporation,  Clyde  Packer,  WEP,  Inc _ 

Greenwhich  Street  Capital  Partners.  LP.,  Mark  IV  industries.  Inc..  Gutton  Industries,  Inc  

Accor  SA  (a  Frerx^h  company).  Newco,  Newco — 

Walsco,  Inc.,  United  Technologies  Corporatk>n.  Carrier  Corporation » 

Cinram  Ltd..  Quixote  Corporatkjn,  Disc  Manufacturing,  Inc _ 

First  Data  Corporatkxi,  Eastman  Kodak  Company,  Eastman  Kodak  Company 

Health  Systems  IntematkKial,  Inc.,  FOHP,  Inc.,  FOHP,  Inc 

Gtnznavi  Family  Trust  Vitro,  Sociedad  Anoninu,  Anchor  Glass  Container  Corporation.  det)tor-irHpossesskxi  .. 

Ower^s-lllinois,  Inc..  Vitro.  Sociedad  Anonima.  Anchor  Glass  Container  Corporation.  det)tor-in-possession  

Newtxidge  Networks  Corporation.  TarxJem  Computers  Incorporated.  Ungermann-Bass  Networtts.  Incorporated 

Welsh.  Carson.  Anderson  &  Stowe  VII,  LP..  Steven  and  Bonnie  Knier.  American  Research  Group.  Inc  

Litton  Industries.  Inc.,  Science  Applcations  International  Corporation,  SAI  Technology  Companies 

Siena  Health  Services,  Inc..  Physeians  Corporation  of  America,  Physicians  Corporation  of  America 

Pon  Holdings  B.V..  Jay  N.  ZideH,  ZkleN  Resources,  Inc.;  Zidell  Exptoratkxis.  Inc.;  Zkle  

Colt  Corporatk>n.  Jeffrey  Hettinger,  Premium  Beverage  Packers.  Inc — 

Russel  Metals  Inc..  Sunbelt  Trading  Company,  Inc.,  Sunt>elt  Trading  Company.  Inc 

Uoyd  Thompson  Group,  pk:.  Jardine  Matheson  Hokjings  Limited.  JIB  Group  pIc  

AmeriMark  BuiUing  Products.  Inc..  Reynokls  Metals  Company,  ReynokJs  Company  

James  M.  Moran.  Republic  Industries,  Inc.,  Republk:  Industries.  Inc 

George  D.  Johnson.  Jr..  Republk;  Industries,  Inc..  Reput>ric  Industries,  Inc 

Steven  R.  Berrard.  Republk;  Industries,  Inc..  RepubRc  Industries,  Inc  ; „ 

Repubtk:  Industries,  Inc.,  H.  Wayne  Huizenga,  AutoNation  Incorporated „ „ 

AXA,  Compagnie  UAP,  Compagnie  UAP ^ „ „ 

Masco  Corporatk>n.  La  Gard,  Inc.,  La  Gard,  Inc  ._ 

Reinhokj  Wurth  (a  German  natural  person),  Jeffrey  A.  Louis  and  Isabel  A.  Louis,  Louis  and  Company,  Inc 

Centex  Corporation.  Cavco  Industries,  Inc.,  Cavco  Industries,  Inc «. _ 

Cerrtrex  Corporation,  MFH  Hohjing  Co.,  MFH  HoWing  Co  

MiTAC  Intematronai  Corporatkxi,  Merisel,  Inc..  Merisel  FAB.  Inc 

Rippiewood  Partners,  LP.,  Clarence  V.  Nalley,  III.  Nalley  Chevrolet,  Inc.,  Nalley  Asian  Autos,  Inc 

Alfred  R.  and  Janet  M.  Ghelfi,  MFH  HokJing  Company,  MFH  Hokling  Company  „ „ 

Universal  Foods  Corporatkxi,  Tricon  Colors.  Incorporated,  Tricon  Colors,  Incorporated 

Gamma  HokJing  N.V.,  Fleet  Financial  Group,  Inc.,  Chemprene  Hokings,  Inc . 

ReinhoW  Wurth,  Baer  Supply  Co.,  Baer  Supply  Co L 


PMN  No. 


97-0779 
97-0785 
97-0789 
97-0795 
97-0797 
97-0800 
97-0802 
97-0803 
97-0806 
97-0807 
97-0808 
97-0812 
97-0814 
97-0815 
97-0816 
97-0818 
97-0819 
97-0820 
97-0821 
97-0824 
97-0825 
97-0826 
97-0827 
97-0828 
97-0829 
97-0841 
97-0842 
97-0844 
97-0845 
97-0847 
97-0848 
97-0855 
97-0856 
97-0861 


Date  ternii- 
nated 


12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12«1/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 
12/31/96 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303,  Washington, 
D.C.  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Doiuld  S.  Clark, 
Secretary. 
IFR  Doc.  97-3338  Filed  2-10-97;  8:45  am] 

BNJJNQCOOC  (TSO-OI-M      "^ 


Grating  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  hy  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies. 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  010297  AND  011797 


Name  of  Acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


PMN  No. 


Date  temti- 
nated 


Einhom  Venvaltungsgesellschaft,  J.F.  Jelenko  &  Co.,  J.F.  Jelenko  &  Co _ 

Everett  R.  Dobson  In'evocable  Family  Trust  Horizon  Celkilar  Telephone  Company,  LP.,  Horizon  Cellular  Tele- 
phone Company  of  Hagerstown,  LP „ 

Tele-Communtcatkxis.  Inc.,  Tele-Convrxinicatkxis.  Inc.,  US  Catjie  of  Norttiem  Indiana,  LP  

A.  Jerrokj  Perenchk),  Chester  and  hteomi  Smith,  Sainte  Limited,  LP 

Century  Tetephorw  Enterprises.  Inc.,  Pecoco,  Inc.,  Pecoco,  Inc .;. „ a 

Thomas  M.  and  Linda  M.  Clarice,  Vencor,  Inc.,  Vencor,  Inc 

kxnega  Corporatkxi.  Oauntum  Corporation.  Quantum  Storage  (Malaysia)  SDN,  BGD : 

K-lll  Commuracatkxis  Corporatkxi,  Kerry  Packer,  WEP,  Inc 

TPG  Partners,  LP..  DavW  Babiarz,  Dae-Julie,  Inc 

Century  Fasteners  Acquisitnn  Corporatkxi.  Illinois  Tool  Works  Inc.,  Medalist  Industries,  Inc.,  C-Tech  Diviskxi  .. 


97-0697 

97-0832 
97-0705 
97-0712 
97-0783 
97-0791 
97-0793 
97-0796 
97-0836 
97-0853 


01/02/97 

01/03«7 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
01/07/97 
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Transactions  Granted  Early  Termination  Between:  010297  and  01 1797— Continued 


Name  of  Acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


Sterling  Chemicals  HoJdings.  Inc..  Cytec  Industries,  Inc.,  Cytec  Technology  Corp..  Cytec  Acrylic  Fibers  Inc 

Jupiter  Partners  LP,  Mefvin  Sosnick  Compeny,  Meivin  Sosnicic  Company „ 

Aurora  Equity  Partners,  LP.,  Raymond  V.  O'Brien.  Ill,  Richray  Industries ZZ.  

Ronald  O.  Perelman,  The  Cosmetic  Center,  Inc.,  The  Cosmetic  Center,  Inc 

ESCO  Electronics  Corporation.  Clarence  and  Marilyn  SdhatM,  Schawk.  Inc.,  and  voting  seciribM  of  Fiitrotec 
Inc 


AAA  South  Central  Hem  England.  The  American  Automobile  Association.  The  American  Automobile  Anociih 
tion » 


Scott  K.  Ginsburg.  Steven  Dinetz  or  Hicks.  Muse.  Tate  &  Furst  Equity  Fund,  Shamrock  Broadcasting,  Inc 

Scott  K.  Ginsburg,  Lane  Investment  Limited  Partnership,  Secret  Communications  Limited  Partnership  

Harbour  Group  Investments  III,  LP.,  Panatech  Reserarch  and  Devetopment  Corporatkxi,  Panatech  Reserarcfi 

and  Devek)pment  Corporatkxi  „ 

Pitt  County  Memorial  Hospital,  Inc..  Roanoke-Chowan  AHiance,  Inc.,  RoaJnoke^ihw  

Universal  Outdoor  HoWings,  Inc.,  James  P.  McAndrew,  Matthew  Outdoor  Advertising  Acqusitkxi  Co   LP 
Triathton  Broadcasting  Company.  American  Radk)  Systems  Corporatton.  KFAB  (AM)  and  KGOR  (Fnin  .. . 
InPhyNet  Medk:al  Management  Inc.,  Dr.  Jacob  Nudel,  Nudel  &  Gluck.  M.D.,  P.A.,  Gut  Management.  Inc 
John  N.  Irwin,  III,  Kenneth  R.  Thomson  (a  resktont  of  Canada).  Thomson  Newspapers  Inc 

OM  Group.  Inc..  U.S.  Industries,  Inc.,  SCM  iwletal  Products,  Inc 

^^^^P^^"^^'  '"9««>"-Rand  Company,  Oartc-Hurth  Components,  et  al  ZZZZIZZZZZ. 

MWipore  Corporation,  Tylan  General,  Inc.,  Tylan  General,  Inc 

Holktey  Gander  Acquiring,  LLC,  Gander  Mountain,  Inc.,  Gander  Mountain,  Inc .."1 

Worid  Cotor  Press,  Inc.,  Rand  Mcftolly  &  Company,  Rand  McNally  Book  &  Media  Servk»s  Conipaiy 

Mr.  Alain  Merieux,  SMfiker  Laborakwies  Group,  Inc.,  Silliker  Laboratories  Group,  Inc Z"," 

Lane  Industries,  Inc.,  Quartet  Manufacturing  Company,  Quartet  Manufacturing  Company  

James  H.  Goodnight.  Ph.D.,  Zell/Chilmark  Fund,  LP.,  Mklway  Airtines  Corpwatkxi  

Aurora  Equity  Partners,  LP.,  Rfchard  A.  Rkldto,  Rtebray  Industries  „ 

Fried.  Kmpp  AG  Hoesch-Krupp  (a  German  company).  Mexinox  S.A.  de  C.V.  (a  Mexkan  company)!  Mexiriox 

SJ^.  de  C.V ^ 

Jim  Jannard,  Oakley,  Inc.,  Oaktey,  Inc ".""!"!Z""!!"!"""l!Z"""!w 

CaWe  Systems  Hokjing  Company,  Raymond  A.  Kedztor,  LoDan  Electron«s,  Inc  ....I!."!"."!!."!.!!."!' " 

Quality  Food  Centers.  Inc.,  Hughes  Martlets.  Inc.,  Hughes  Marttets,  Inc '.'"Z 

Dennis  R.  Washington,  Canadian  Pacific  Limited.  Soo  Line  Railroad  Company  cMVa  Cariacfan  Padfc  Rwy 

Stonlnfi^  Capital  Appreciatkxi  1994  Fund,  LP.,  Canberra  Industries,  Canberra  Industries  _.. .„  

Fenway  Partners  Capital  Fund,  LP,  Iron  Age  HoWings  Corporatkxi.  Iron  Age  HokJings  Corporatkxi 

Blackstone  Capital  Partners  II  Merchant  Banking  Fund  LP.  MLGA  Fund  II.  LP.,  Haynes  HokJkigs.  Inc 


PMNNa 


97-0859 
97-0867 
97-0871 
97-0872 

97-0873 

97-0891 
97-^050 
97-3055 

97-0716 
97-0803 
97-0764 
97-0770 
97-0849 
97-0868 
97-0866 
97-0876 
97-0884 
97-0902 
97-0773 
97-0702 
97-0786 
97-0889 
97-0877 

97-0809 
97-0780 
97-0887 
97-0892 
97-0698 
97-0899 
97-0901 
97-0924 


Date  termi- 
nated 


■01/07/97 
01/07/97 
01/07/97 
01/07/97 

01/07«7 

01/07/97 
01/08/97 
01/08/97 

0M0M7 
0M0M7 
01/b9«7 
01/09/97 
01/09«7 
01/09«7 
01/09«7 
01/09/97 
01/09/97 
01/09«7 
01/010/97 
01/13/97 
01/13/97 
01/13«7 
01/14«7 

01/15«7 
01/17/97 
01/17/97 
01/17/97 
01/17/97 
01/17/97 
01/17/97 
01/17/97 


FOR  FURTHER  INFORIMTION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Conuoission,  Premeiger 
Notification  Office.  Biireau  of 
Competition.  Room  303.  Washington, 
DC  20580.  (202)  326-3100. 

By  Direction  of  the  Conunission. 
DonaM  S.  Qark. 
Secretary. 

(FR  Doc.  97-3339  Filed  2-10-97;  8:45  am] 
BHJJNQ  CODE  STSe-OI-M 


Granting  of  Request  for  Earfy 
Tennination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  U  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consiunmation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies. 


in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  tennination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  012097  AND  013197 


Name  of  acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


WiNiams  HokSngs  pte.  Henejes  TESA  S.A.,  Herrajes  TESA  S.A  _ 

Avon  Products,  Edwin  htemeth  and  Lane  Nemeth,  Discovery  Toys.  Inc _ „ 

The  Trust  of  Fred  R.  Smith  and  Ouda  M.  Smith.  Unkxi  Paciffc  Corporatkxi,  Unkxi  Padfk:  Mofcx  Freight "Conv 

pany 

John  Gray,  Unkxi  Paciffc  Corporatkxi,  Unkxi  Pacifk:  Motor  Freight  Corporatkxi _ „ . 

Titan  Holdings,  Inc.,  E.W.  Blanch  HoWings.  Inc.,  Elite  Premium  Sennce,  IncTEBte  Premwm  Finance.  Ud  - 

Kolobuki  Fudosan  Ltd.,  Joint  Venture,  Joint  Venture „ 

Cert)enjs  Partners,  LP.,  WEI  HokJings,  Inc.,  debtor-iniX)ssesskxi.  WEI  Hciftigs.  Inc.,  debtix-irvpoMMsion  . 

INVESCO  PLC.  A  I  M  l^tanagement  Group  Inc.,  A  I  M  Management  Grotjp  Inc  „ 

Charies  T.  Bauer,  INVESCO  PLC.  ItWESCO  PLC „ . 


PMNNo. 


97-0830 
97-0888 

97-0896 
97-0897 
97-0900 
97-0905 
97-0907 
97-0908 
97-0909 


Date  termi- 
nated 


01/21/97 
01/21/97 

01/21/97 
01/21/97 
01/21/97 
01/21/97 
01/21/97 
01/21/97 
01/21/97 
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Transactions  Granted  Early  Termination  Between:  012097  and  013197— Continued 


Name  of  acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 


Robert  H.  Graham,  INVESCO  PLC.  INVESCO  PLC  

Gary  T.  Crum.  INVESCO  PLC,  INVESCO  PLC :...: 

Michael  J.  Cemo.  INVESCO  PLC,  INVESCO  PLC 

Bank  United  Corporation,  The  Royai  Bank  of  Scotland  Group  pk:  (a  British  co).  Citizens  Mortgage  Corporation; 
Citizens  Bank  of  

U.S.  Office  Products  Company,  Robert  A.  KnoB,  Action  Wholesale  Service,  lnc7K&W  Enterprises 

Edward  S.  Adams.  U.S.  Office  Products  Company,  U.S.  Office  Products  Company „ _. 

U.S.  Office  Products  Company,  Edward  S.  Adams.  Professional  Travel  Corporation  

Hanson  PLC,  Concrete  Pipe  and  Products  Company,  Incorporated,  Concrete  Pipe  and  Products  Company,  In- 
corporated  , 

Duke  Power  Company,  PanEnergy  Corp.,  PanEnergy  Corp 

John  V.  Saeman,  Orion  Newco  Services,  Inc.,  Orion  Newco  Services,  Inc 

Rice  Partners  II,  LP.,  Southlarxl  Hoking  Company,  Southland  Holding  Company „ 

Robert  E.  Low  and  Lawana  Low,  Palace  Casinos.  Inc.  (a  debtor-irvpossession).  Maritime  Group,  Ltd  

PerwiCorp  Financial  Group,  Inc.,  Washington  National  Corporation.  Washington  Natk)nal  Corporatkxi  

AHied  Domecq  PLC,  Michael  T.  CoWer,  MTC  Management,  Inc _ 

Hoechst  Aktiengesellschaft.  Cookson  Group  pic,  Cookson  Pigments,  Inc 

Caribiner  lnterr»tk>nal.  Inc.,  Donakj  D.  Blumberg  and  Carole  M.  Blumberg.  Blumt)erg  Communk:atk>ns,  Inc 

Countrywide  Credit  Industries.  Inc.,  Robert  H.  Leshner.  Lesher  Financial  Services.  Inc 

Healthcare  Underwriters  Mutual  Insurance  Company.  OHA:  The  Association  for  Hospitals  and  Health  Systems, 
OHIC  Insurarwe  Company  , _ 

Frank  M.  Ward,  Valmont  Industries,  Inc.,  Valmont  Electric,  Inc. 

W.  Don  Comwell,  Aben  E.  Johnson,  Jr.,  WXON-TV,  Inc ........ 

Jon  M.  Huntsman,  Texaco,  Inc..  Texaco  Chemkal  Inc.  ..._ 

Joseph  D.  Fail.  Mary  M.  Beazley  and  John  W.  Street  (Hust>arxl  and  Wife),  TeleCorx:epts,  Inc 

Gibraltar  Steel  Corporation,  Souttieastem  Metals  Manufacturing  Company,  Inc.,  Southeastern  Metals  Manufac- 
turing Company,  Inc 

Robert  A.  Knoll,  U.S.  Office  Products  Company,  U.S.  Office  Products  Company  

Heilig-Meyers  Company,  Richard  B.  Levitz  Sons.  Inc.,  Richard  B.  Levitz  Sons,  Inc _ 

Alen  K.  and  Johnnie  Cordell  Breed,  BTI  Investments,  Inc.,  BTI  Investments,  jnc 

IWKA  Aktiengesellschaft,  EX-CELL-O  Kk>Ming  Aktiengesellschaft,  EX-CELL-O  HokSng  Aktiengesellschaft  

Jacor  Communications.  Inc.,  Natnnwide  Mutual  Insurance  Company,  Natk>nwkie  Communk:atk)ns  Irw 

h4atk>nwkJe  Mutual  Insurance  Company,  Jacor  Communications,  Inc.,  CitKasters  Co ; 

Derviis  R.  Hendrix,  Duke  Power  Company.  Dupe  Power  Company „ 

Media/Communcations  Partners  II  Limited  Partnership,  Thomas  S.  Bagley.  HUEBCORE  Communicatk>ns.  Inc. 

Sisters  of  the  Sorrowful  Mother  Generalate.  Irx;.,  Sisters  of  Charity  of  Saint  Elizat>eth.  St  Joseph's  Health 
Care  System,  Inc 

AmoU  Industries,  Inc.,  Harokt  R.  Tate,  Motor  Cargo  Industries,  Inc.,  Ute  Trucking  and  Leasing  „ 

Teleport  Communkalions  Group  Inc.,  James  N.  Blue,  CERFnet  Services,  Inc ~ 

American  Business  InformatkKi,  Inc.,  Paul  GokJner.  DBA  HoWings,  Inc 

InaCom  Corp..  HW  Electronics,  Inc.  Voting  Tmst,  Arynkel.  Inc.  dba  HW  Electronics,  Inc 

American  General  Corporatkxi,  Home  Beneficial  Corjjoratkm,  Home  Beneficial  Corporatton 

Mr.  arxj  Mrs.  Lucien  Fkxjrrxjy,  Dl  Industries,  Inc.,  Dl  Industries,  \nc 

Dl  Industries.  Mr.  arxl  Mrs.  Lucien  FkHjrrwy.  Ftoumoy  DriHing  Company  „ 

Arrow  ElectrorMcs.  Inc..  Denr^  J.  and  Sandra  L.  Logelin,  Consan  Incorporated - » 

Arrow  Electroncs.  Inc..  Dennis  L.  arxJ  Connie  F.  Maetzoid,  Consan  Incorporated 

Craig  O.  McCaw.  Craig  0.  McCaw.  NEXTLINK  Communications,  Inc ~ 

First  Data  Corporation,  Charies  and  Lisa  Burtzloff.  Cardservice  Irrtemational.  Inc  

Inland  Steel  Industries.  Inc.,  Thypin  Steel  Company,  Inc..  Thypin  Steel  Company.  Inc  

Warburg,  Pincus  Ventures,  L.P.,  Envirogen,  Inc.,  Envirogen,  Inc ?. 

American  Refining  Group,  Inc..  Witco  Corporation.  Witco  Corporatkxi  

Jacor  Communicatk>ns,  Inc.,  Par  Broadcasting  Company.  Inc.  Par  Broadcasting  Company,  Inc  

Monsanto  Company.  EthKal  Hoklings,  pte,  Ettiical  HokJings,  pte 

John  C.  LiTKoln  Hospital  &  Health  Center,  Phoenix  General  Healttx:are  System  Inc.,  Phoenix  General 
Healthcare  System  Inc  

Allegiance  Corporation,  Age  Wave,  Inc..  Med  Max,  Inc 

Clear  Channel  Communications,  IncJHeftel  Broadcasting,  Orvon  Gene  Autry,  Goklen  West  Broadcasters  

Textron,  Inc.,  MAAG  Hokjing  AG  (A  Swiss  Corporation),  Maag  Pump  Systems  AG;  Maag  Pump  Systems  of 
America.  Inc 

R.R.  DonneHey  4  Sons  Company.  NYNEX  Corporatk>n.  NYNEX  Intematkinal  MediaCompany 

U  S  West  Inc.,  Booth  American  Company,  Booth  Communkatkxis  SE  Mkihigan,  Inc.;  Booth  

James  Hardie  Industries  Limited.  Boral  Limited,  Boral  Gypsum.  Inc , 

The  SK  Equity  Fund,  LP..  PepsiCo,  Inc.,  East  Side  Mario's  Restaurants.  Inc „ 

SunAmerica  Inc..  John  AkJen  Financial  Corporation,  John  Aklen  Life  Insurance  Co.;  John  Akjen  Life  

MSC  Industrial  Direct  Co.,  Inc.,  Zaiman  Usiskin,  Executor  of  Estate  of  Charles  Usiskin,  Enco  Manufacturing 
Company  

Transamerica  Corporatkxi,  Metropolitan  Mortgage  Company.  Metropolitan  Mortgage  Company  „ 

Aurora  Health  Care,  Inc.,  Friendship  Living  Centers,  Inc.,  Friendship  Living  Centers,  Inc 

WiHiam  L.  Sauder,  Guy  Cholette,  Can-Am  Milhwxk,  Ltd ; 

Mezzanine  Lending  Associates  III,  L.P..  Newco.  Newco ■.;„ 

Willis  Stein  &  Partners.  Coming  Incorporated,  Coming  Franklin  Health.  Inc 


IN  No. 

Date  termi- 
nated 

97-0910 

01/21/97 

97-oaii 

01/21/97 

97-0912 

01/21/97 

97-0948 

01/21/97 

97-0952 

01/21/97 

97-0954 

01/21/97 

97-0955 

01/21/97 

97-0342 

0M22J97 

97-0804 

01/22/97 

97-0838 

0^  (22/97 

97-0840 

01/22/97 

97-0860 

01/22/97 

97-0880 

01/22/97 

97-0885 

01/22«7 

97-0915 

0M22J97 

97-0916 

01/22/97 

97-0917 

0M22J97 

97-0919 

01/22/97 

97-0927 

01/22/97 

97-0934 

0M22J97 

97-0942 

0M22J97 

97-0944 

01/22«7 

97-0945 

0M22J97 

97-0953 

QM22197 

97-0957 

0M22J97 

97-0959 

0V22J97 

97-0971 

01/22/97 

97-0354 

01/23«7 

97-0355 

01/23«7 

97-0875 

01/23«7 

97-0933 

01/23/97 

97-0839 

01/24/97 

97-0956 

01/27/97 

97-0964 

01/27/97 

97-0965 

01/27/97 

97-0970 

01/27/97 

97-0972 

01/27/97 

97-0973 

01/27/97 

97-0974 

01/27/97 

97-0991 

01/27/97 

97-0992 

01/27/97 

97-0994 

01/27/97 

97-0999 

01/27/97 

97-1003 

01/27/97 

97-1009 

01/27/97 

97-1010 

01/27/97 

97-0311 

01/28«7 

97-0869 

01/28/97 

97-0870 

01/28/97 

97-0903 

01/28/97 

97-0906 

0M26I97 

97-0914 

01/28«7 

97-0928 

01/28«7 

97-0937 

0M2BI97 

97-0938 

01/28/97 

97-0950 

0M28I97 

97-0958 

0M26/97 

97-0961 

01/28^7 

97-0967 

0M28/97 

97-0981 

01/28«7 

97-0986 

0M28/97 

97-0988 

01/28/97 

97-0993 

01/28«7 

UMI 
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Transactions  Granted  Early  Termination  Between:  012097  and  013197— Continued 


Name  of  acquiring  person;  name  of  acquired  person;  name  of  acquired  entity 

Mr.  Steven  P.  Jobs,  Apple  Computer.  Inc..  Apple  Computer,  Ina _.... 

Apple  Conriputer,  Inc.,  Steven  P.  Jobs.  NeXT  Software.  Inc !!""""!!!"!!!!".I!!!ZI " 

Code.  Hennessy  &  Simmons  II.  L.P.,  Rand  McNally  &  Company.  DocuSystems  Division 

Leonard  Riggio.  Bames  &  Noble.  Inc..  Bames  &  Noble.  Inc "'""''"''""". 

Potomac  Electric  Power  Company.  Baltimore  Gas  and  Electric  Company.  1  Baltimore  Gas  ii  El«*fc  Corrv 

pany 

Baltimore  Gas  and  Electric  Company.  Potomac  Electric  Power  ConnMny.  Potonrac  Electric  Power  Corrpany  "" 

Tenet  Healthcare  Corporation,  OrNda  Healttworp.,  OrNda  Healtticorp 

Evening  Post  PuWisfiing  Company,  Post  Publishing  Company.  Post  Publishing  Cornwrny  "." 

William  L  Sauder.  Ronald  Cholette.  Can-Am  Millworic.  Ltd !.."."!!"!"!!.' 

Paul  GoWner.  American  Business  Information.  Inc.,  American  Business  Information,  Inc.  ""!!"™!!™."™™ ""!Z 
Broderbund  Software.  Inc.,  Advanced  Voting  Tmst,  of  Samuel  I.  Newhouse.  Living  Books  ....~..„1.!™"Z!!"Z 

BankAmerica  Corporatton.  Homeside,  Inc.,  Honolulu  Mortgage  Company "„'. 

United  Auto  Group,  Inc..  Kevin  J.  Coffey,  Crown  Jeep  Eagle,  Inc !.""!'!!!"!.""!!!!."!!!!!"."!." 

Autonatic  Data  Processing,  Inc.,  HealthPlan  Services  Corporation,  HeatthPlari  SenrfMrCorpore^ 

Payless  ShoeSource,  Inc..  J.  Baker,  Inc.,  JBI,  Inc.,  Parade  of  Shoes  Division 

PNlip  Environmental  Inc.,  Gil  Mains,  Sr.,  RMF  Global.  Inc ..Z...... 

Primark  Corporatton,  lnfomTatk>n  Partners  Capital  Fund.  LP.  WEFA  HokSngs.  Inc. "!!!!!!!"!!!!!!!!!!!"!!!!!!""!"!" 
Cable  and  Wireless  pte.  Cable  and  Wireless  Communcattons  pte  (Joint  Venture).  Cabte  and  Wirel^  Corrirriih 

ncations  pte  (Joint  Venture) 

NYNEX  Corporatwn.. ' 

Cable  and  Wireless  Communfcattons  pte  (Joint  Venture).  Cable  and  Wireless  CorrwnunfcatkKW  pte  (Joint  Ven- 
ture)   _ 

Metropolitan  Life  Insurance  Company,  Andrew  GoWfarb,  HCC  Industries,  lria."!!!!!!™!!!!."!!!!!!!!!™!!!!!!!!;!!!!!!!!!Z!!! 

Kenneth  R.  Thomson,  Thomas  L.  Thomas,  Creative  Solutkx^,  Inc ..!!™!!!!!!1"!!."!,"™." 

Irish  Life  pte,  GR  Holding  Company.  Inc..  Guarantee  Resent  Life  Insurance  Co.  ..!1""Z™!!!1.""!"   I 

Supen/alu  Inc..  Kerry  Smith,  Signature  Mondial,  Inc """'"""'""'. 

Handy  &  Harman.  Saugatuck  Capital  Company  United  Partnership  III.  dympfc  Manufacturiiig  Group!  Iiic! "!!!!! 
AMF  Hoklngs  Inc..  American  Recreatkw  Centers.  Inc.,  American  Recreatksn  Centers.  Inc 


PMNNo. 


97-1011 
97-1012 
97-1020 
97-1029 

96-1879 
96-1880 
97-0309 
97-0969 
97-0987 
97-1000 
97-1 M7 
97-1017 
97-1024 
97-1027 
97-1042 
97-0982 
97-T008 

97-1034 


97-1035 
97-1037 
97-1043 
97-1061 
97-1062 
97-1072 
97-1077 


Date  termi- 
nated 


01/28/97 
01/28«7 
01/28/97 
01/28«7 

01/29/97 
01/29/97 
01/29«7 
01/30«7 
01/30/97 
0^f3O/97 
01/30/97 
01/30«7 
01/30«7 
01/30/97 
01/30«7 
01/31/97 
01/31/97 

01/31/97 


01/31/97 
01/31/97 
01/31/97 
01/31/97 
01/31/97 
01/31/97 
01/31/97 


FOn  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding.  Contact  Representatives. 
Federal  Trade  C^ommission,  Premerger 
Notification  Office,  Biireau  of 
Competition,  Room  303.  Washington, 
DC  20580.  (202)  32&-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Oaric, 
Secretary. 

[PR  Doc  97-3340  Filed  2-10-97;  8:45  am) 
BIUMQ  COOC  t7S0-Q1-M 

[File  No.  951-0108] 

American  Cyanamki  Company; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  Commission  approval,  would 
prohibit,  among  other  things,  the 
Parsipanny,  New  Jersey-based  company 
from  conditioning  the  payment  of 
rebates  or  other  incentives  on  the  resale 
prices  its  dealers  charge  for  its  products, 
or  fi'om  otherwise  agreeing  with  its 
dealers  to  control  or  maintain  resale 
prices.  The  complaint  accompanying 


the  consent  agreement  alleges  that  the 
company  violated  antitrust  laws  by 
fixing  the  resale  prices  of  its  agricultiual 
chemical  products. 

DATES:  Ck>mments  must  be  received  on 
or  before  April  14, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  2058O. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Baer.  Federal  Trade 
Commission.  H-374,  6th  and 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20580.  (202)  326-2932.  Mark 
Whitener,  Federal  Trade  Commission. 
H-374.  6th  and  Pennsylvania  Ave.  NW.. 
Washington.  DC  20580.  (202)  326-2845. 
Michael  E.  Antalics.  Federal  Trade 
Commission,  S-2627, 6th  and 
Pennsylvania  Ave,  NW,  Washington,  DC 
20580.  (202)  326-2821. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commissitm's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  (Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  follovting  Analysis  to  Aid 


Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Ck>mmission  Actions  sections  of  the  FTC 
Home  Page  (for  January  30, 1997).  on 
the  Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."'  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room.  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW..  Washington.  DC  20580.  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
conunents  or  views  will  be  considered 
by  the  Ck}mmission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  (Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  To  Aid  Public  Ctmiinent  on  the 
Proposed  Consent  Order 

The  Federal  Trade  Commission  ("the 
Commission")  has  accepted  an 
agreement  to  a  proposed  consent  order 
from  American  Home  Products 
Corporation  ("AHP").  through  its 
wholly-owned  subsidiary.  American 
Cyanamid  Company  ("Ainerican 
Cyanamid"),  located  in  Parsippany. 
New  Jersey.  The  agreement  would  settle 
charges  by  the  Commission  that 
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American  Cyanamid  violated  Section  5 
of  the  Federal  Trade  Conunission  Act  by 
engaging  in  practices  that  restricted 
completion  in  the  domestic  markets  for 
crop  protection  chemicals,  which  are 
herbicides  and  insecticides  widely  used 
in  commercial  agriculture. 

The  propKtsed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  purpose  of  this  analysis  is  to 
invite  public  comment  concerning  the 
consent  order  and  any  other  aspect  of 
American  Cyanamid's  alleged 
anticompetitive  conduct  relating  to  its 
C.R.O.P.  and  A.P.E.X.  rebate  programs. 
This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  order  or  to  modify  its 
terms  in  any  way. 

The  Complaint 

The  complaint  prepared  for  issuance 
by  the  Commission  along  with  the 
proposed  order  alleges  that  American 
Cyanamid  has  engaged  in  acts  and 
practices  that  have  unreasonably 
restrained  competition  in  the  sale  and 
distribution  of  crop  protection 
chemicals  in  the  United  States.  In  1995, 
the  Commission's  proposed  complaint 
alleges,  American  Cyanamid  sold  at 
retail  more  than  $1  billion  of  its  crop 
protection  chemicals  and  was  the 
market  share  leader  in  three  domestic 
crop  protection  chemical  markets: 
soybean  broadleaf  herbicides,  soybean 
grass  herbicides,  and  com  soil 
insecticides,  as  well  as  being  the 
second-largest  domestic  producer  of 
cotton  grass  herbicides. 

According  to  the  complaint,  American 
Cyanamid  operated  two  cash  rebate 
programs  for  its  retail  dealers  for 
approximately  five  years.  From  1989- 
1992,  the  plan  was  called  the  "Cash 
Reward  on  Performance"  ("C.R.O.P.") 
program,  and  was  renamed  the  "Award 
for  Performance  Excellence" 
("A.P.EX.")  program  in  late  1992 
through  August  1995.  The  complaint 
states  that  American  Cyanamid  entered 
into  written  agreements  with  its  dealers 
under  these  programs,  pursuant  to 
which  American  Cyanamid  offered  to 
pay  its  dealers  substantial  rebates  on 
each  sale  of  its  crop  protection 
chemicals  that  was  made  at  or  above 
specified  minimum  resale  prices. 
According  to  the  complaint,  the  dealen 
overwhelmingly  accepted  American 


Cyanamid's  rebate  offer  by  selling  at  or 
above  the  specified  minimum  resale 
prices. 

The  complaint  further  alleges  that  the 
wholesale  prices  in  the  agreements  were 
set  at  a  level  equal  to  the  specified 
minimum  resale  prices,  and  because  a 
dealer  received  no  rebate  on  sales  below 
the  specified  prices,  those  sales  were 
made  at  a  loss  to  the  dealer. 

The  complaint  further  states  that 
although  American  Cyanamid  included 
certain  non-price  performance  criteria 
in  its  rebate  programs  that  could 
increase  the  amount  of  the  rebate,  a 
dealer's  compliance  with  these 
performance  criteria  was  neither 
necessary  nor,  by  itself,  sufficient  to 
obtain  rebates.  As  examples,  the 
complaint  alleges  that  if  a  dealer  met  all 
cf  American  Cyaneunid's  performance 
criteria,  but  sold  the  product  for  less 
than  American  Cyanamid's  specified 
minimum  resale  price,  that  dealer 
received  no  rebate  on  the  sale.  On  the 
other  hand,  if  the  deeder  met  none  of  the 
performance  criteria,  but  sold  the 
product  at  or  above  American 
Cyanamid's  specified  minimum  resale 
price,  the  dealer  nonetheless  received  a 
rebate  on  that  sale. 

American  Cyanamid's  conditioning  of 
financial  payments  on  dealers'  charging 
a  specified  minimum  price  amounted  to 
the  quid  pro  quo  of  an  agreement  on 
resale  prices.  In  cases  where  this  issue 
has  arisen,  both  before  and  after  the 
Supreme  Coiul  examined  the  per  se  rule 
against  resale  price  maintenance  in 
Monsanto  and  Sharp,"^  courts  have 
treated  such  agreements  as  per  se  illegal. 
See  Lehman  v.  Gulf  OH  Corp.,  464  F.2d 
26,  39,  40  (5th  Cir.),  cert,  denied,  409 
U.S.  1077  (1972)  (stating  that  "  •  •  • 
adherence  to  a  suggested  price  schedule 
was  the  quid  pro  quo  for  Lehrman's 
receiving  Gulfs  TCAs  [temporary 
competitive  allowances]"  and  "there  is 
no  comparable  justification  for 
conditioning  wholesale  price  support 
upon  adherence  to  a  schedule  of 
minimum  retail  prices."  (emphasis  in 
original));  Butera  v.  Sun  Oil  Co.,  Inc. 
496  F.2d  434.  437  {1st  Cir.  1974).  By 
offering  financial  inducements  in  rettim 
for  selling  at  specified  minimum  prices, 
a  manufacturer  seeks  the  "acquiescence 
or  agreement"  of  its  dealera  in  a  resale 
price-fixing  scheme,  \fonsanto,  465  U.S. 
at  764  n.  9.  The  dealer,  in  turn,  accepts 
the  manufactxuer's  offer  by  selling  at  or 
above  the  specified  minimum  prices. 
See  Isaksen  v.  Vermont  Castings,  Inc., 
825  F.2d  1158, 1164  (7th  Cir.  1987) 
(Posner,  J.)  (an  "obvious"  resale  price- 


'  Business  Electronics  Corp.  v.  Sharp  Electronics 
Corp..  485  U.S.  717  (1988);  Monsanto  Co.  v.  Spray- 
Rite  Service  Corp..  465  U.&  752  (19M). 


fixing  agreement  is  found  "  *  *  *  if 
(the  manufacturer]  had  told  (the  dealer] 
that  it  would  reduce  its  wholesale  price 
to  him  if  he  raised  his  retail  price,  and 
(the  dealer]  had  accepted  the  offer  by 
raising  his  price.").  See  also  Khan  v. 
State  Oil  Co.,  93  F.3d  1358, 1360-61 
(7th  Cir.  1996)  (Posner,  J.),  petition  for 
cert,  pending  No.  96-671  (agreement  on 
price  foimd  where  dealership  agreement 
on  its  face  allowed  dealer  to  charge  any 
resale  price  it  wished,  but  distributor 
tied  financial  consequences  to  dealera' 
not  charging  the  resale  prices  it 
suggested).  As  a  result,  incentives  to 
reduce  price  below  the  specified  level 
were  substantially  affected  by  American 
Cyanamid's  rebate  scheme. 

The  rebate  programs  challenged  in 
this  case  are  unlike  situations  where 
manufacturers  are  permitted  to 
condition  a  discount  or  other  incentive 
on  that  discount  being  "passed  through" 
to  consumers,  which  prevents  a  dealer 
form  simply  "pocketing"  the  discount. 
In  these  types  of  cases,  the  dealer  is  bee 
to  sell  at  even  lower  prices  than  the 
amount  of  the  direct  "pass  through"  of 
the  discount  or  other  incentive. 
Discounts  cannot  be  conditioned, 
therefore,  on  the  dealera'  adherence  to 
specified  minimimi  price.  See  AAA 
Uquora,  Inc.  v.  Joseph  E.  Seagram  and 
Sons,  Inc.,  705  F.2d  1203, 1206  (10th 
Cir.  1982),  cert  denied,  461  U.S.  919 
(183)  (Seagram's  requirement  of  passing 
through  its  discoimt  "[did]  not  prohibit 
the  wholesaler  from  making  greater 
reductions  in  price  that  the  discount 
provides.")  See  also  Acquaire  v.  Canada 
Dry  Bottling  Co.,  24  F.3d  401,  409-10 
(2d  Cir.  1994);  Lewis  Service  Center,  Inc. 
V.  Mack  Trucks,  Inc.,  714  F.2d  842,  845- 
47  (8th  Cir.  1983)  (because  dealera  could 
discount  more  than  Mack's  sales 
assistance,  the  court  found  that  "the 
purpose  of  Mack's  discount  program 
[was]  not  to  force  adherence  to  any 
particular  price  scheme  of  Mack's."). 

The  Proposed  Consent  Order 

Part  I  of  the  proposed  order  covera 
definitions.  These  definitions  make 
clear  that  the  consent  order  applies  to 
the  directora,  officera,  employees,  agents 
and  representatives  of  American 
Cyanamid.  The  order  also  defines  the 
terms  product,  dealer  and  resale  price. 

Part  n  of  the  order  contains  two  major 
operative  provisions:  Part  n(A)  deals 
with  the  specific  conduct  at  issue  in  this 
case.  It  prohibits  American  Cyanamid 
from  conditioning  the  payment  of 
rebates  or  other  incentives  on  the  resale 
prices  its  dealera  charge  for  its  products. 
Part  11(B)  prevents  American  Cyanamid 
from  otherwise  agreeing  with  its  dealera 
generally  to  control  or  maintain  resale 
prices. 
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Neither  of  these  provisions  should  be 
construed  to  prohibit  lawful  cooperative 
advertising  programs  or  "pass  through" 
discount  programs  that  are  not 
otherwise  part  of  an  unlawful  resale 
price  maintenance  scheme.  The 
Commission  has  previously  determined 
that  order  provisions  prohibiting 
agreements  on  resale  prices  do  not 
restrict  a  company's  ability  to 
implement  otherwise  lawful  cooperative 
advertising  and  "pass  through"  rebate 
plans  because  such  programs  do  not.  in 
themselves,  constitute  agreements  on 
resale  prices.  See,  e.g.,  In  Re  Magnavox 
Co.,  113  F.T.C.  255,  263,  269-70  (1990). 

Part  m  of  the  order  requires  that  for 
a  period  of  three  (3)  years  from  the  date 
on  which  the  order  hecomes  final, 
American  Cyanamid  shall  include  a 
statement,  posted  clearly  and 
conspicuously,  on  any  price  list, 
advertising,  catalogue  or  other 
promotional  material  where  it  has 
suggested  a  resale  price  for  any  product 
to  any  dealer.  The  required  statement 
explains  that  while  American  Cyanamid 
may  suggest  resale  prices  for  its 
products,  dealers  remain  free  to 
determine  on  their  own  the  prices  at 
which  they  will  sell  American 
Cyanamid 's  products. 

Part  rv  of  me  order  requires  that  for 
a  period  of  three  (3)  years  from  the  date 
on  which  the  order  becomes  final, 
American  Cyanamid  shall  mail  the  letter 
attached  to  the  order  as  Exhibit  A  and 
a  copy  of  this  order  to  all  of  its  current 
dealers,  distributors,  officers, 
management  employees,  and  agents  or 
representatives  with  sale  or  policy 
responsibiUties  for  American 
Cyanamid's  products.  American 
Cyanamid  also  must  mail  the  letter  and 
order  to  any  new  dealer,  distributor  or 
employee  in  the  above  positions  within 
thirty  (30)  days  after  the  commencement 
of  that  person's  affiliation  or 
employment  with  American  Cyanamid. 
All  of  the  above  dealers,  distributors 
and  employees  must  sign  and  retiun  a 
statement  to  American  Cyanamid  within 
thirty  (30)  days  of  receipt  that 
acknowledges  they  .have  read  the  order 
and  that  they  understand  that  non- 
comphance  with  the  order  may  subject 
American  Cyanamid  to  penalties  for 
violation  of  the  order. 

Part  V  of  the  order  requires  that 
American  Cyanamid  file  with  the 
Commission  an  annual  verified  written 
report  giving  the  details  of  the  manner 
and  form  in  which  American  Cyanamid 
is  complying  and  has  compUed  with  the 
order.  In  addition.  Part  V  of  the  order 
also  requires  American  Cyanamid  to 
maintain  and  make  available  to  the 
Commission  upon  reasonable  notice  all 
records  of  communications  with 


dealers,  distributors,  and  agents  or 
representatives  relating  to  sale  prices  in 
the  United  States,  as  well  as  records  of 
any  action  taken  in  connection  with 
activities  covered  by  the  rest  of  the 
order.  Finally,  American  Cyanamid 
must  inform  the  Commission  at  least 
thirty  (30)  days  before  any  proposed 
changes  in  the  corporation,  such  as 
dissolution  or  sale. 
Donald  S.  QaMk, 
Secretary. 

Statement  of  Chairman  Robert  Pitobky 
and  Conunissioners  Janet  D.  Steiger  and 
Christine  A.  Vamey  in  the  Matter  of 
American  Cyanamid,  File  No.  951-0106 

The  Commission  today  accepts  a 
proposed  consent  agreement  with 
American  Cyanamid  prohibiting  it  from 
engaging  in  conduct  designed  to  prevent 
its  dealers  from  making  discounted  sales 
below  the  minimum  price  that 
American  Cyanamid  s{}ecified. 
American  Cyanamid  entered  into 
written  agreements  with  its  dealers  that 
provided  dealers  with  "rebates"  each 
time  they  sold  their  product  at  or  above 
a  certain  resale  price  (the  floor  transfer 
price).  For  dealers  who  sold  at  the 
specified  price,  this  rebate  constituted 
their  entire  profit  margin.  The 
Commission  believes  Uiat  this  conduct 
amounted  to  an  illegal  resale  price 
maintenance  agreement. 

Commissioner  Starek.  in  his  dissent, 
criticizes  this  enforcement  action  for  a 
number  of  reasons.  As  explained  below, 
we  disagree  with  Commissioner  Starek 's 
reasoning. 

First,  the  dissenting  statement  appears 
to  conclude  that  a  situation  where  a 
manufacturer  and  a  dealer  enter  into  an 
express  agreement  that  the  manufactiuer 
will  pay  die  dealer  to  adhere  to  the 
manufactiuer's  specified  resale  price,  is 
not  an  "agreement  on  resale  prices"  but 
rather  some  form  of  voluntary  behavior. 
Judge  Posner  responded  to  similar 
arguments  in  Khan  v.  State  Oil.^ 
m  Khan,  the  court  declared  a 
maximum  resale  price  arrangement  per 
se  illegal  where  the  manufacturer 
permitted  dealers  to  charge  above  a 
maximum  price,  but  required  them  in 
such  case  to  provide  any  resulting  profit 
above  the  maximum  price  to  the 
manufacturer.  The  "voluntary"  nature 
of  the  arrangement  did  not  detract  from 
the  finding  that  there  was  an  agreement. 
Judge  Posner  noted  that  the  arrangement 
was  indistinguishable  from  an 
agreement  not  to  exceed  the  mayinnini 
price,  because  the  dealer  was  sanctioned 
for  violating  the  agreement  by  having  to 
remit  any  resulting  profit  to  the 
manufacturer.  In  responding  to  State 


Oil's  argument  that  there  was  no  price 
fixing  agreement.  Judge  Posner 
observed:  "The  purely  formal  character 
of  the  distinction  that  it  urges  can  be 
seen  by  imagining  that  the  contract  had 
forbidden  Khan  to  exceed  the  suggested 
resale  price  and  had  provided  that  if  he 
violated  the  prohibition  the  sanction 
would  be  for  him  to  remit  any  resulting 
profit  to  State  Oil.  "2 

We  agree  with  Judge  Posner.  In  this 
case,  the  sanction  was  loss  of  the  rebate 
for  sales  made  below  the  floor  transfer 
price.  If  an  agreement  to  forego  one's 
entire  profit  margin  if  one  departs  from 
the  specified  price  does  not  constitute  a 
price  maintenance  agreement,  then 
nothing  remains  of  the  per  se  rule. 

Second,  the  dissent  seems  to  suggest 
that  this  case  is  one  where  agreement  is 
being  inferred  from  imilateral  conduct. 
We  cannot  conciu.  American  Cyanamid 
entered  into  written  agreements  which 
offered  financial  incentives  for 
adherence  to  a  minimum  price 
schedule.  Courts,  both  before  and  after 
Sharp,^  have  held  such  arrangements 
unlawful  where  adherence  to  a 
suggested  price  was  the  quid  pro  quo  for 
the  financial  inducements.  Judge 
Posner's  decision  in  Khan  is  consistent " 
with  this  approach.* 

Third,  the  dissenting  statement, 
relying  in  large  part  on  recent  economic 
hterattue,  argues  that  American 
Cyanamid's  program  should  not  be 
condemned  without  proof  of  a  suppher 
cartel,  dealer  cartel,  or  market  power.' 
That  view  is  inconsistent  with  the 
Supreme  Court's  view  that  resale  price 
maintenance  continues  to  be  illegal  per 
se  and  we  reject  the  idea  that  the 
Supreme  Court  can  be  overruled  by 
scholarly  contributions  to  economic 
journals. 

Finally,  we  cannot  agree  with  the 
suggestion  that  this  enforcement  action 
somehow  creates  imcertainty  about  the 
Commission's  treatment  of  pass  through 
rebates  or  cooperative  advertising 
programs.  As  the  analysis  to  aid  pubUc 
comment  explains,  pass  through 
programs  have  always  been  permitted. 


« 93  F.3d  135a  (7th  Cir.  1996). 


*ld.  at  1361.  See  also  Isaksen  v.  Vennont 
Castings.  Inc..  825  F.2d  1158. 1164  (7th  Cir.  1967) 
(in  finding  a  violation  based  on  economic  coercion. 
Judge  Posner  noted,  "II  is  as  if  Vermont  Castings 
bad  told  Isaksen  that  it  would  reduce  its  wholesale 
price  to  him  if  he  raised  bis  retail  price,  and  Isaksen 
had  accepted  the  offer  by  raising  his  price."). 

'  Business  Electronics  Corp.  v.  Sttarp  Electronics 
Corp.,  485  U.S.  717  (1988). 

*93F.3dat  1362. 

'Although  we  do  not  fully  detail  our 
disagreement  with  the  description  of  the  facts  in  the 
dissent,  we  believe  that  a  full  trial  would  have 
shown  that  an  overwhelming  portion  of  sales  were 
made  at  or  above  the  minimum  resale  pirice. 
Moreover,  a  dealer's  advisory  council  voted  to 
•dviae  American  Cyanamid  to  retain  the  program  in 
order  to  protect  its  margins. 
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as  long  as  the  dealer  is  free  to  discount 
to  an  even  greater  extent  than  the  pass 
through  amount.  Similarly,  both  the 
courts  and  the  Commission  have  judged 
cooperative  advertising  cases  under  the 
rule  of  reason,  as  long  as  the 
arrangements  do  not  limit  the  dealer's 
right:  (1)  To  discount  below  the 
advertised  price,  and  (2)  to  advertise  at 
any  price  when  the  dealer  itself  pays  for 
the  advertisement.  Unlike  those 
programs,  American  Cyanamid's  rebate 
program  controlled  the  actual  prices 
chai^d  and  was  structured  to  prevent 
dealers  from  pricing  below  the  floor 
transfer  price. 

Concurring  Statement  of  Commissioner 
Mary  L.  Azcnenaga  in  American 
Cyanamid  Co.,  File  No.  951-0106 

I  conoir  in  the  decision  to  accept  the 
consent  agreement  for  public  comment 
but  decline  to  join  the  separate 
statement  of  the  majority.  The  consent 
agreement,  which  includes  the  consent 
order  and  the  complaint  on  which  it  is 
based,  constitutes  the  decisional 
doounent  of  the  Commission.  My 
substantive  views  on  this  matter  are 
contained  entirely  within  the  four 
comers  of  the  decisional  document.  If 
the  majority  wants  to  revise  or  expand 
its  decision,  the  proper  course  is  to 
revise  the  decisional  dociunent.  See 
Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  Dell  Computer 
Corp.  at  21-23  (Docket  No.  3658,  May 
20. 1996). 

DiasentiBg  Statement  of  Commissioner 
Roacoe  B.  Starek  III,  in  the  Matter  of 
American  Cyanamid  Company,  File  No. 
051-0106 

I  respectfully  dissent  from  the 
Conunission's  decision  to  accept  a 
consent  agreement  with  the  American 
Cyanamid  Company  ("AmCy"),  a 
producer  of  agricultiu'al  chemicals.  Hie 
proposed  complaint  claims  that  certain 
aspects  of  AmCy's  compensation 
arrangement  with  its  dealers  constitute 
per  se  illegal  resale  price  maintenance 
("RPM"),  in  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45. 1  do  not  agree  that  AmCy's 
dealer  rebate  policies  constitute  the 
functional  and  legal  equivalent  of  RPM 
agreements.  Consequently,  I  conclude 
that  the  decision  to  challenge  AmCy's 
distribution  policies  would  expand 
substantially  the  range  of  activities 
condemned  by  the  Commission  as 
Illegal  per  se.  This  policy  is  ill-advised 
and  runs  contrary  to  twenty  years  of 
case  law  in  which  the  scope  of  vertical 
arrangements  subject  to  per  se 
condemnation  has  been  steadily 
narrowed.  This  case  is  an  especially 
poor  vehicle  for  expanding  the  scope  of 


the  per  se  rule,  for  it  would  be  difficult 
to  fiud  conduct  that  better  exemplifies 
the  economic  deficiencies  of  that 
standard. 

Condemning  certain  conduct  as  illegal 
per  se  normally  is  rationalized  by  the 
belief  that  the  conduct  in  question  is  so 
frequently  pernicious  that  one  cannot 
justify  the  cost  of  attempting  to  identify 
the  few  instances  in  which  it  is  not. 
Whether  RPM  warrants  characterization 
as  per  se  illegal  conduct  has 
increasingly  been  called  into  question 
by  antitrust  scholars;  ^  indeed,  it  would 
be  difficult  to  ^nd  an  antitrust 
economist  who  would  defend  this 
enforcement  standard.^  RPM  remains 
illegal  per  se,  however,  and,  consistent 
with  this  standard,  I  have  voted  to 
support  enforcement  actions  against 
RPM  agreements  when  I  have  been 
convinced  that  (1)  the  conduct  in 
question  plainly  constituted  an  illegal 
agreement  on  price  (as  construed  by 
contemporary  case  law),  and  (2)  the 
relief  was  appropriately  tailored  to  deter 
futiu«  illegal  conduct. 

Notwithstanding  the  continued  per  se 
treatment  of  RPM — and  my  willingness 
to  support  RPM  cases  in  the  limited 
circumstances  identified  above — I 
cannot  ignore  the  persistent 
accumulation  of  economic  evidence 
demonstrating  the  potentially 
procompetitive  (or.  or  worst. 


>  Than  is  a  substantial  body  of  economic 
literatuit)  demonstrating  that  RPM  frequently  can  be 
socially  beneflcial.  See,  e.g.,  Michael  L  Katz, 
"Vertical  Contractual  Relations,"  in  Richard 
Schmalensee  and  Robert  D.  Willig,  1  Handbook  of 
Industrial  Organization  655  (1989).  The  existing 
empirical  literature  fails  to  find  evidence 
supporting  an  anticompetitive  characterization  of 
RPM.  See  e.g.,  Pauline  M.  Ippolito  &  Thomas  R. 
Overstreet.  Jr.,  "Resale  Price  Maintenance:  An 
Economic  Assessment  of  the  Federal  Trade 
Commission's  Case  Against  the  Corning  Glass 
Works."  39  ].I^  k  Econ.  285  (1996)  (evidence 
convincingly  rejects  anticompetitive  theories  and 
suggests  instead  that  RPM  increase  sales  of 
Coming's  products);  Pauline  M.  Ippolito,  "Resale 
Price  Maintenance:  Empirical  Evidence  from 
Litigation,"  34  J.L.  h  Econ.  263  (1991)  (empirical 
evidence  cannot  support  a  collusive  explanation  for 
the  use  of  RPM). 

'  I  also  emphasize  that  in  none  of  the  RPM  actions 
brought  by  the  Commission  during  my  tenure  could 
one  have  plausibly  characterized  the  condemned 
conduct  as  having  an  anticomiietitive  effect 
(indeed,  in  several  instances,  procompetitive 
rationales  for  the  restrictions  were  plainly  evident). 
In  only  one  instance,  Nintendo  of  America  Inc.,  114 
F.T.C.  702  (1991),  could  one  have  plausibly 
ascribed  market  power  to  the  manufacturer  that  was 
party  to  the  agreement.  Without  manubcturer 
market  power,  RPM  agreements  between  a  single 
manufacturer  and  its  dealers  cannot  harm 
consumers.  Of  course,  it  cannot  be  overemphasized 
that  market  power  is  only  a  necessary,  but  not  a 
sufficient,  condition  for  vertical  restraints  to  reduce 
consumer  welfare;  by  itself,  market  power  does  not 
establish  that  the  conduct  is  anticompetitive.  Even 
when  a  manufacturer  possesses  substantial  market 
power,  all  of  the  procompetitive  rationales  for 
vertical  restraints  remain  potentially  valid. 


economically  neutral)  nature  of  RPM 
agreements.  At  minimum,  this  evidence 
counsels  against  expanding  the 
boimdaries  of  per  se  illegal  conduct  to 
envelop  activities  that  (at  best)  only 
weakly  satisfy  the  legal  criteria  for 
finding  the  existence  of  an  "agreement" 
and,  more  important,  appear  to  be 
procompetitive  in  both  purpose  and 
effect.  Under  these  evaluative  criteria, 
the  present  matter  is  a  poor  candidate 
for  an  enforcement  action. 

The  Supreme  Court  set  forth  the  legal 
standard  for  finding  an  illegal  RPM 
"agreement"  in  Monsanto  Co.  v.  Spray- 
Rite  Service  Corporation:  ^ 

The  correct  standard  is  that  there  must  be 
evidence  that  tends  to  exclude  the  possibility 
of  independent  action  by  the  manufacturer 
and  distributor.  That  is,  there  must  be  direct 
or  circumstantial  evidence  that  reasonably 
tends  to  provide  that  the  manufacturer  and 
others  had  a  conscious  commitment  to  a 
common  scheme  designed  to  achieve  an 
unlawful  objective. 

Monsanto.  465  U.S.  at  768.  The  Court 
stated  further  that  the  "concept  of 'a 
meeting  of  the  minds'  or  'a  common 
scheme'  *  *  *  includes  more  than  a 
showing  that  the  distributor  conformed 
to  the  suggested  price.  It  means  as  well 
that  evidence  must  be  presented  both 
that  the  distributor  communicated  its 
acquiescence  or  agreement,  and  that  this 
was  sought  by  the  manufacttirer."  Id.  at 
764  n.  9  (emphasis  added). 

While  it  is  true  that  AmCv  entered 
into  contracts  with  its  distmutors 
providing  for  compensation  for  sales  at 
or  above  the  wholesale  purchase  price, 
it  is  clear  that  there  was  no  "meeting  of 
the  minds"  or  "common  scheme."  and 
thus  no  illegal  agreement,  to  maintain 
resale  prices.  At  no  time  did  AmCy  tell 
its  distributors  that  they  must  sell 
agricultural  chemicals  at  specific  prices 
or  risk  losing  supplies;  AmCy  did  not 
attempt  to  coerce  or  intimidate  its 
distributors  into  selling  at  specific  price 
levels;  distributors  did  not  communicate 
an  agreement  to  sell  at  specific  prices; 
no  distributors  were  ever  terminated  for 
selling  at  prices  below  the  wholesale 
price;  and  distributors  remained  free 
(explicitly  provided  by  contract)  to 
resell  products  at  any  price  of  choosing. 
That  distributors  sometimes  sold  at 
prices  below  the  wholesale  level 
without  loss  of  supply  or  termination  is 
testament  to  the  unilateral  nattue  of  the 
distributors'  pricing  decisions  and  to  the 
absence  of  any  agreement  to  maintain 
resale  prices.^  In  this  Instance,  all  of  the 


>465  U.S.  752(1984). 

*  Evidence  suggests  that  distributors  in  Eact  sold 
specific  products  covered  by  the  AmCy  program  at 
retail  prices  both  above  and  below  the  wholesale 
transfer  price.  Wide  variation  in  distributor  resale 
prices  runs  contrary  to  usual  evidence  of  a 
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hallmarks  of  a  per  se  illegal  RPM 
agreement  are  Lacking. 

Evidence  that  dealers  did  in  &ct  resell 
AmCy  products  at  or  above  the 
wholesale  purchase  price  does  not 
relieve  the  Commission  of  its  obligation 
to  demonstrate  the  existence  of  an 
illegal  agreement.  As  made  clear  by 
Colgate,'  a  unilateral,  self-motivated 
decision  by  a  distributor  to  accept  a 
manufactuirer's  pricing  policies,  and 
thus  sell  products  at  a  suggested  retail 
price,  does  not  constitute  an  illegal  RPM 
agreement.  In  Monsanto,  the  Supreme 
Coiut  stated:  "Under  Colgate,  the 
manufactiuer  can  annoimce  its  resale 
prices  in  advance  and  irefuse  to  deal 
with  those  who  fail  to  comply.  And  a 
distributor  is  free  to  acquiesce  in  the 
manufiBcturer's  demand  in  order  to 
avoid  termination."  465  U.S.  at  761.  As 
Monsanto  and  Colgate  make  clear, 
something  more  than  mere  acquiescence 
by  a  distributor  in  a  manufactiuer's 
pricing  poUdes  is  necessary  to  convert 
a  unilateral  decision  by  a  distributor 
into  an  agreement  to  maintnin  resale 
prices. 

I  am  therefore  puzzled  why  the 
majority  is  so  quick  to  infer  the 
existence  of  a  per  se  illegal  RPM 
agreement  from  evidence  that  many 
distributors  foimd  it  in  their  self-interest 
imilaterally  to  sell  at  or  above  the 
wholesale  price  and  thereby  receive 
rebates  from  AmCy.  To  infer  the 
existence  of  a  per  se  illegal  RPM 
agreement  in  this  context,  when  AmCy 
never  announced  minimum  resale 
prices  nor  sought  a  commitment  from 
distributors  to  sell  at  or  above  certain 
price  levels,  violates  the  fundamental 
legal  principle  of  RPM  law  announced 
in  Colgate.  How  can  the  majority  find  a 
per  se  illegal  agreement  here — imder 
arguably  weaker  factual  circumstances 
than  existed  in  Colgate — and  beUeve 


minimum  resale  price  fixing  agreement  As 
Chairman  Pitofsky  has  stated:  "The  one  point  that 
emerges  dearly  in  any  debate  concerning  the  per  se 
rule  is  that  minimum  vertical  price  agreements  lead 
to  higher,  and  usually  uniform,  resale  prices." 
Robert  Pitofsky.  "In  Defense  of  Discounters:  The 
No-Frills  Case  for  a  Per  Se  Rule  Against  Vertical 
Price  Fixing,"  71  Geo.  LJ.  1487, 1488  (1983).  The 
Commission's  proposed  compliant  does  not  allege, 
nor  provide  supporting  evidmce,  that  the  rebate 
program  resulted  in  higher  retail  prices  for  AmCy's 
products.  Moreover,  the  wide  dispersion  in  resale 
prices  demonstrates  the  absence  of  the  type  of 
uniformity  believed  to  be  an  indicator  of  a 
minimum  resale  price  agreement.  This  dispersion 
in  retail  prices  suggeau  that  distributors  were 
engaging  in  loss-leader  programs  out  of  a  desire  to 
increase  future  sales  of  AmCy  products.  In  addition 
to  encouraging  distributors  to  provide  valuable  pre- 
sale  services,  AmCy's  rebate  program  may  have 
encouraged  distributors  to  engage  in  loss-leader 
programs  as  a  means  of  persuading  customats  to 
switch  to  AmCy  products. 

>  United  States  v.  Colgate  S-  Co.,  250  U.S.  300 
(ISIS). 


that  it  still  sedcs  to  enforce  the  rule 
annoimced  in  Colgate,  and  reiterated  in 
Monsanto,  that  mere  acquiescence  by  a 
distributoun  the  pricing  policies  of  a 
manufacturer  is  insufficient  as  a  matter 
of  law  to  warrant  inference  of  the 
existence  of  a  per  se  illegal  RPM 
agreement?" 

The  majority's  finding  that  AmCy 
entered  into  iUegal  RPM  agreements 
with  its  distributors  is  nothing  less  than 
a  retreat  bom  the  principles  of  vertical 
restraints  analysis  laid  down  by  the 
Supreme  Court  in  Colgate,  Monsanto, 
Sylvania.'  and  Sharp."  In  cases 
involving  allegations  of  concerted  price 
fixing,  "the  antitrust  plaintiff  must 
present  evidence  sufficient  to  carry  its 
burden  of  proving  that  there  was  such 
an  agreement  If  an  inference  of  such  an 
agreement  may  be  drawn  from  highly 
ambiguous  evidence,  there  is  a 
considerable  danger  that  the  doctrines 
enunciated  in  Sylvania  and  Colgate  will 
be  seriously  eroded."  Monsanto,  465 
U.S.  at  763. 1  conclude  that  the  standard 
set  forth  by  Supreme  Court  for  the 
finding  of  a  price-fixing  agreement  has 
not  been  met.  That  the  majority  is 
willing  to  infer  the  existence  of  an 
agreement  in  this  instance  on  the  basis 
of  such  ambiguous  evidence,  and  to  rely 
primarily  on  pre-Sharp  case  law  and 
post-Sharp  dicta  and  one  case  not  on 
point "  to  justiiy  its 


■Although  the  ma{ority's  reply  emphasizes 
"written  agreements"  pursuant  to  which  dealers 
were  offered  cranpensation  for  sales  at  prices  above 
the  wholesale  transfer  price  (Statement  of  Chairman 
Roberi  Pitottky  and  Commissioners  Janet  D.  Steiger 
and  Christine  A  Vamey  in  the  Matter  of  American 
dyanamid,  at  2),  the  proposed  complaint  in  this 
case  indicates  that  the  Commission  is  willing — 
despite  the  clear  warnings  of  Colgate  and  Monsanto 
to  the  contrary — to  infer  the  existence  of  per  se 
illegal  RPM  "agreements"  solely  from  the  dealers' 
unilateral  acceptance  of  AmCy's  "oSer."  Proposed 
Complaint,  at  f  6  ("The  dealers  overwhelmingly 
accepted  AmCy's  offer  by  selling  at  or  above  the 
specified  minimiim  prices."). 

'  Continental  TV.,  Inc.  v.  GTE  Sylvania  Inc..  433 
U.S.  36  (1977). 

■Business  Electronicg  Corp.  v.  Sharp  Electrtmc$ 
Corp.,  485  U.S.  717  (1988). 

*The  majority  relies  heavily  on  fudge  Poaner's 
opinion  in  JChon  v.  State  Oil  Co.,  93  F.3d  1358  (7th 
Cir.  1996).  Besides  the  obvious  difference  that  JChon 
deals  with  maximum  rather  than  ininimiim  RPM, 
the  £scts  of  Khan  are  fundamentally  difisrent  The 
contract  between  State  Oil  (the  supplier)  and  Khan 
(the  dealer)  provided  that  Sute  Oil  would  announce 
a  suggested  retail  price  for  gasoline  and  sell  it  to 
Khan  for  3.25  cents  per  gallon  leas.  The  contract 
further  required  Khan  to  rebate  to  State  Oil  any 
profit  received  for  sales  above  the  suggested  retail 
price.  As  Judge  Posner  noted,  the  contract 
eliminated  any  incentive  for  Khan  to  charge  above 
the  suggested  retail  price.  Since  absolute 
compliance  was  thus  guaranteed  under  the  fects  of 
Khan,  it  is  not  surprising  that  a  dealer  challenged 
the  prtigram.  AmCy,  on  the  other  hand,  never 
announced  suggested  retail  prices  to  its  dealers, 
never  established  an  explicit  mark-up.  and  never 
requir^  dealers  to  seek  permission  before  lowering 
their  price.  The  feet  that  AmCy's  deeiers  frequently 


conclusion,  represents  an  effort  to 
circumvent  the  law  of  RPM  (and  of 
vertical  restraints  in  general)  laid  down 
by  the  Supreme  Court  over  the  last 
twenty  years.'" 

The  majority's  decision  to  accept  a 
consent  agreement  here  also  cannot  be 
supported  on  economic  grounds.  The 
per  se  treatment  of  RPM  usually  is 
justified  by  the  assertion  that  such  . 
agreements  almost  invariably  are  used 
to  support  collusion,  either  among 
manu&ctiuers  or  among  distributors.  >' 
RPM  could  support  manufacturer 
collusion  for  two  reasons."  First,  RPM 
may  make  it  easier  to  detect  cheating  on 
a  cartel  agreement,  because  resale  prices 
(presumably)  are  easier  to  observe  than 
wholesale  prices,  and  successful 
monitoring  of  prices  is  necessary  for  any 
successful  collusive  price  agreement  to 
work."  Second,  RPM  may  reduce  the 
incentive  to  cheat  on  a  cartel  because  a 
manufacturer  cutting  its  wholesale  price 
will  not  increase  sales  by  very  much  if 
the  corresponding  resale  price  cannot 
fall.**  If  RPM  is  being  used  to  facilitate 
manufacturer  collusion,  we  would 
expect  to  see  other  manufacturers 
adopting  similar  price  restrictions; 
collectively,  these  manufacttuers  would 


lowered  retail  prices  below  the  wholesale 
purchaseprica  indicates  that  AmCy  did  not 
implement  its  rebete  program  in  order  to  eliminate 
dealers'  incentives  to  reduce  prices  (e.g.,  to  develop 
new  customers,  to  increase  business  with  existing 
customers,  or  to  encourage  switching  by  customers 
from  other  manufacturers'  agricultural  products  to 
AmCy's  products).  The  majority's  reliance  on  JChon 
is  therefore  of  doubtful  relevance  to  this  caae. 

'"Today's  action  by  the  Commission  has  by  no 
means  established  a  clearer  and  more  certain  legal 
rule  for  RPM  cases  than  exisu  under  the  rule  of 
Colgate  and  other  Supreme  Court  decisions. 
Whereas  a  supplier  before  today's  decision  might 
know  with  certainty  that  mere  voluntary  adherence 
by  a  distributor  to  a  unilaterally  announced  resale 
price  policy  does  not  constitute  illegal  RPM,  the 
same  supplier  must  now  worry  that  the 
Commission  may  henceforth  use  such  voluntary 
adherence  as  evidence  of  a  per  se  illegal  agreement 
to  maintain  resale  prices.  Moreover,  as  a  result  of 
today's  decision,  the  business  community  may  be 
left  wondering  how  the  Commission  can— and 
whether  it  will— maintain  the  functional  distinction 
it  currently  drawn  between,  on  the  one  hand,  rebate- 
pass-through  provisions  and  cooperative 
advertising  programs — programs  that  the 
Commission  generally  does  not  consider  to  be  per 
se  illegal — and,  on  the  other  hand,  other  types  of 
rebate  programs  that  similarly  impose  restrict 
conditions  on  the  buyer. 

"  Of  course,  much  of  the  empirical  literature  on 
the  actual  uses  of  RPM  [see  note  1,  supra)  casts 
serious  doubt  upon  the  validity  of  this  propositioiL 

"See  Lester  G.  Telser,  "Why  Should 
Manufectuters  Want  Fair  Trade?,"  3]X.k  Econ.  86 
(I960). 

"See  George ).  Stiglar,  "A  Theory  of  Oligopoly," 
in  The  Organiration  of  Industry  39,  43  (1968)  ("In 
general  the  policing  of  a  price  agreenytnt  involve* 
an  audit  of  the  transactions  prices."). 

'*This  argument  is  subject  to  the  obvious 
limitation  that  a  manufacturer  wishing  to  cheet  on 
the  collusive  arrangement  would  have  little 
incentive  to  enforce  the  RPM  agreement 
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have  to  account  for  sufficient  total 
output  to  give  them  power  over  price.*' 

As  far  as  I  can  tell,  the  "manufacturer 
cartel"  theory  is  not  relevant  to  the 
present  case.  The  Commission's 
proposed  complaint  does  not  allege,  let 
alone  provide  supporting  evidence,  that 
AmCy  has  attempted  to  collude  with 
other  agricultural  chemical  makers, 
such^s  DuPont,  Monsanto,  Ciba-Geigy, 
or  BASF.  There  is  also  no  evidence  that 
these  other  firms  used  RPM,  as  is 
required  for  the  theory  to  work.  But 
even  putting  aside  the  absence  of  such 
evidence,  it  is  difficuh  to  imagine  an 
arrangement  less  suited  to  cartel 
stability  than  that  which  existed 
between  AmCy  and  its  distributors. 
Specifically,  under  the  terms  of  AmCy's 
C.R.O.P.™  and  A.P.E.X.tm  programs,  a 
dealer's  compensation  was  tied 
explicitly  to  the  share  of  chemical  sales 
accounted  for  by  AmCy's  products. 
Given  that  a  crucial  element  of  cartel 
enforcement  is  the  discovery  of  some 
means  by  which  each  member  can 
commit  credibly  to  maintaining — but 
not  increasing — its  market  share,'*  how 
could  a  program  that  explicitly  rewards 
market  share  expansion  plausibly  be 
characterized  as  a  cartel  enforcement 
tool? 

Furthermore,  the  available  evidence 
suggests  that  the  C.R.O.P.tm  and 
A.P.E.X.'™  programs  were 
extraordinarily  successful  in  expanding 
AmCy's  sales  and  market  share,  which 
grew  substantially  while  the  program 
was  in  use.  Certainly,  other  factors  {e.g., 
the  successful  introduction  of  several 
new  product  lines)  may  have  accounted 
for  a  portion  of  this  increase;  *^ 
nevertheless,  it  is  difficult  (if  not 
impossible)  to  reconcile  the  behavior  of 
AmCy's  output— or  of  total  market 
output — during  this  period  with  any 
coherent  theory  of  competitive  harm 
involving  collusion  with  other  chemical 
makers.  . 

In  the  alternative,  per  se  treatment 
sometimes  is  predicated  on  the 
characterization  of  RPM  as  an  aid  to 
dealer  collusion.  Under  such  a  scenario, 
a  group  of  dealers  pressures  the  supplier 
to  adopt  RPM  to  achieve  and  maintain 


"Of  course,  all  of  the  standard  factors  used  to 
analyze  market  power  and  the  ability  to  implement 
and  maintain  collusive  pricing  (e.g.,  ease  of  entry, 
heterogeneity  of  the  proiducts.  and  so  forth)  would 
also  be  relevant  to  judging  the  likelihood  of 
successful  supplier  collusion. 

'"As  Stigler  [supra  note  13,  at  42)  noted,  "jflixing 
market  shares  is  probably  the  most  efficient  of  all 
methods  of  combating  secret  price  reductions." 

"The  likelihood  of  successfully  maintaining 
collusion  in  the  face  of  product  innovation  (as  was 
occurring  in  this  instance)  is,  of  course,  quite  small. 
Collusion  is  more  likely  to  be  successful,  the  greater 
the  degree  of  similarity  {e.g.,  in  terms  of  cost, 
demand,  and  product  characteristics)  among  the 
parties  to  the  agreement. 


a  collusive  resale  price  arrangement 
among  the  dealers.  When  RPM  is  used 
for  this  purpose,  we  would  expect  to  see 
coordinated  pressure  on  the^^ 
manufacturer  to  adopt  RPM  from  a 
group  of  dealers  with  sufficient  market 
power  to  credibly  threaten  the 
manufacturer.  Moreover,  to  be  effective, 
the  dealer  cartel  must  enter  into  similar 
arrangements  with  enough 
manufacturers  to  be  able  to  affect  market 
price;  otherwise,  the  collusive  retail 
price  of  price-maintained  products 
would  be  undermined  by  competition 
from  products  not  subject  to  RPM 
agreements.  Under  such  conditions,  we 
would  expect  the  manufacturer  to  be  a 
reluctant  participant  in  the  scheme, 
though  it  would  enforce  the  RPM 
agreement  if  the  dealer  threats  were 
credible.  Finally,  it  is  unlikely  that  the 
colluding  dealers  would  carry 
competing  products  not  subject  to  RPM 
agreements,  as  that  would  be  equivalent 
to  cheating  on  the  collusively- 
determined  resale  margin. 

This  second  anticompetitive  theory 
Tits  the  facts  of  this  case  no  better  than 
the  Rrst.  The  Commission's  complaint 
does  not  allege,  let  alone  provide 
supporting  evidence,  that  AmCy  is  the 
victim  of  a  dealer  cartel.  As  I  already 
have  noted,  it  does  not  appear  that  other 
manufacturers  had  similar  arrangements 
with  the  members  of  any  putative 
"dealer  cartel,"  or  that  this  "cartel" 
eschewed  the  products  of  rival 
manufacturers.**  Had  AmCy  been  the 
victim  of  a  cartel,  its  attitude  toward  the 
Commission  and  numerous  state 
investigations  should  have  been  one  of 
grateful  acquiescence,  because  the 
enforcement  agencies  would  be  rescuing 
it  from  the  clutches  of  its  rapacious 
dealers.  In  fact,  of  course,  AmCy 
unilaterally  terminated  the  challenged 
provisions  of  the  CR-O-P.""^  and 
A.P.E.X.""^  programs  several  years  ago. 
so  much  for  "dealer  coercion."  *' 


"This  is  unsurprising,  because  over  2S00  dealers 
participated  in  the  dtCP.™  and  A.P.E.X™ 
programs.  It  is  fanciful  to  believe  that  a  cartel  could 
have  been  formed  from  among  such  a  large  number 
of  dealers.  If  such  a  cartel  exists,  one  might 
reasonably  ask  why  the  dealers  that  belong  to  it  are 
not  also  named  in  the  Commission's  complaint 

"In  its  reply,  the  majority  appears  to  suggest  that 
the  existence  of  a  dealer  cartel  can  be  inferred  from 
the  allegation  that  "a  dealer's  advisory  council 
voted  to  advise  American  Cyanamid  to  retain  the 
program  in  order  to  protect  their  margins." 
Statement  of  Chairman  Robert  Pitofsky  and 
Commissioners  )anet  D.  Steiger  and  Christine  A. 
Vamey  in  the  Matter  of  American  Cyanamid.  at 
note  5.  Even  if  an  advisory  council  furnished  this 
advice  to  AmCy,  communications  of  this  nature 
between  dealers  and  manufacturers  do  not  establish 
that  the  dealers  acted  collusively.  Moreover,  the  fact 
that  dealers  mdy  have  communicated  this  advance 
says  nothing  about  the  competitive  effects  of 
AmCy's  rebate  program.  One  would  expect  dealers 
to  provide  this  same  "advice"  if  AmCy's  program 


Given  that  neither  of  the  two 
traditional  anticompetitive  theories  can 
be  reconciled  with  the  terms  of  the 
AmCy  program,  could  the  Commission's 
action  be  justified  on  some  other  basis? 
The  Commission  might  attempt  to  seek 
refuge  in  some  unilateral  theory  of 
market  power,  under  which  a 
manufacturer  with  substantial  pre- 
existing market  power  is  hypothesized 
to  use  vertical  restraints  because,  for 
some  reason,  it  cannot  extract  the  full 
value  of  its  market  power  simply  by 
raising  its  wholesale  price.  The 
economics  literature  certainly 
acknowledges  such  possibilities,  but 
these  theories  provide  a  fragile  basis  for 
antitrust  enforcement.^o  As  such  models 
show,  vertical  restraints  often  can 
improve  consumer  welfare  even  when 
adopted  by  firms  with  substantial 
market  power;  2*  the  models  fail, 
however,  to  provide  empirical  criteria 
by  which  enforcers  can  distinguish 
.  anticompetitive  from  procompetitive 
effects.22  Thus,  the  practical  utility  of 
these  theories  is  questionable  even  for 
conduct  judged  under  the  rule  of  reason; 
their  inability  to  justify  a  policy  of  per 
se  illegality  appears  self-evident. 
On  several  grounds,  therefore, 
acceptance  of  the  consent  agreement  in 
this  matter  represents  a  poor  policy 
choice  by  the  Commission.  From  a  legal 
perspective,  AmCy's  conduct  does  not 
constitute  an  illegal  agreement  to 
maintain  resale  prices;  from  an 
economic  perspective,  the  evidence 
points  to  the  conclusion  that  AmCy's 
conduct  was  procompetitive;  and  from  a 
policy  perspective,  the  Commission's 
decision  hardly  delineates  a  clearer 
distinction  (and  in  fact  seriously  blurs 
the  line)  between  conduct  likely  to  be 
subject  to  per  se  condemnation  and 
conduct  that  is  not.  Instead  of  aaching 
for  ways  to  expand  the  application  of 
the  per  se  rule  to  conduct  that  is  plainly 
procompetitive,  enforcers  should 


were  designed  to  prevent  discounters  from  free- 
riding  on  the  pre-sale  services  provided  by  other 
dealers. 

'^See,  e.g..  Remarks  of  Commissioner  Roscoe  B. 
Starek.  HI,  "Reinventing  Antitrust  Enforcement? 
Antitrust  at  the  FTC  in  1995  and  Beyond."  before 
a  conference  on  "A  New  Age  of  Antitrust 
Enforcement:  Antitrust  in  1995"  (Marina  del  Rey, 
California.  Feb.  24.  1995). 

'"  As  I  noted  earlier  {supra  note  2),  market  power 
is  a  necessary,  but  not  a  sufncient.  condition  for 
vertical  restraints  to  reduce  consumer  welfare. 

"As  Katz  (supra  note  1.  at  713-14)  notes, 
"(mluch  of  the  literature  on  vertical  restraints  has 
been  conducted  with  the  express  aim  of  deriving 
policy  conclusions.  But  in  many,  if  not  most, 
instances  there  is  no  widespread  agreement  on 
whether  a  particular  vertical  practice  is  socially 
beneHcial  or  harmful.  This  unhappy  state  of  affairs 
is  due.  in  part,  to  the  fact  that  all  of  the  practices 
can  be  beneficial  in  some  instances  and  harmful  in 
others,  and  it  may  be  extremely  difTicult  to 
distinguish  between  the  two  cases." 


UMI 
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reserve  their  heavy  hand  for  conduct 
that  falls  within  standards  for  per  se 
illegality  clearly  enunciated  by  the 
Supreme  Couurt.  Accordingly,  I  cannot 
support  the  proposed  enforcement 
action  made  public  today. 

(FR  Doc.  97-3341  Filed  2-10-97;  8:45  am) 

BILUNG  CODE  «75<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-28] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

The  following  request  has  been 
submitted  for  review  since  the  last 
publication  date  on  February  4, 1997. 

Proposed  Project 

1.  Biomechanical  Stress  Control  in 
Drywall  Installation — New-Drywall 
installers  represented  approximately 
1.42%  of  the  construction  workforce  in 
1992.  Based  on  analysis  of  the 
Supplementary  Data  System  (BLS)  of  21 
states,  the  compensable  injury/ 
incidence  rate  (27.5  cases  per  100 
workers  for  this  group)  was  nearly  three 
times  the  injury  rate  of  9.5  for  all  other 
construction  occupations  combined,  in 
1987.  Data  from  the  1992  and  1993 
Annual  Survey  of  Occupational  Injuries 
and  Illnesses  (BLS)  indicated  that  there 
were  an  estimated  4,680  traumatic 
injuries  among  drywall  installers 
involving  days  away  from  work  in  the 
construction  industry  in  1992,  and 
4,122  in  1993.  In  1993,  bodily  reaction 
and  exertion  (31.8%),  falls  (28.6%).  and 


contact  with  objects  (24.6%)  were  the 
leading  events  of  injury  and  illness 
involving  days  away  from  work.  As  a 
result,  sprains  and  strains  (40.6%) 
constituted  the  most  frequent  nature  of 
injuries  and  illnesses  category  in  1994. 

To  gain  an  understanding  of  these 
injuries,  NIOSH  has  initiated  this 
project  to  examine  different  approaches 
in  both  field  and  laboratory  settings  to 
identify  and  control  the  high-risk 
activities  associated  with  the  traumatic 
injuries  and  overexertion  hazards  of 
drywall  installation  work.  One  of  the 
field  study  components  for  this  project 
is  to  identify  high-risk  tasks  and 
activities  for  drywall  installers,  using  a 
drywall  installation  survey  which  was 
developed  at  NIOSH.  The  findings  of 
this  survey  will  provide  further 
understanding  and  focus  laboratory 
research  efforts  on  the  most  hazardous 
tasks/activities  of  drywall-installation 
work.  Study  populations  will  include 
drywall  installers  or  construction 
workers  with  drjrwaH  installation 
experience.  Each  questionnaire  will  take 
approximately  20  minutes  to  complete. 
The  total  annual  burden  is  30. 


Respondents 


Drywall  Installers 


Number  of 
respondents 


120 


Number  of 
responses/ 
respondent 


1 


Average 

txjrderVre- 

sponse 

(In  hrs.) 


.25 


Dated:  February  5, 1997. 

Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  97-3332  Filed  2-10-97;  8:45  am) 
BKIMQ  CODE  4163-16-P 


Food  and  Drug  Administration 
[Docket  No.  96E-0388] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  MERREM®  I.V. 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
MERREM®  I.V.  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of<]ommerce. 


for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 

ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville.  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 

SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  9&-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (hiunan 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 


A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  tiie  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  towa^  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademariis  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marlceting 
the  human  drug  product  MERREM®  I.V. 
(meropenem).  MERREM®  I.V.  is 
indicated  as  single  agent  therapy  for  the 
treatment  of  the  following  infections 
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when  caused  by  susceptible  strains  of 
the  following  designated 
microorgranisms:  Intra-abdominal 
Inflections:  Complicated  appendicitis 
and  peritonitis  caused  by  viridans  group 
streptococci,  Escherichia  coli,  Klebsiella 
pneumoniae,  Pseudomonas  aeruginosa, 
Bacteroides  fragilis,  B. 
thetaiotaomicron,  and 
Peptostreptococcus  species.  Bacterial 
Meningitis  (pediatric  patients  >  3 
months  only):  Bacterial  meningitis 
caused  by  Streptococcus  pneumoniae, 
Haemophilus  influenzae  (^-lactamase 
and  non-3-lactamase-producing  strains), 
and  Neisseria  meningitidis.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  OfBce  received  a  patent  term 
restoration  application  for  MERREM® 
I.V.  (U.S.  Patent  No.  4,943.569)  from 
Sumitomo  Pharmaceutical  Co.,  Ltd.,  and 
the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibiUty  for 
patent  term  restoration.  In  a  letter  dated 
November  4, 1996,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
hiunan  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  MERREM®  I.V.  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
apphcable  regulatory  review  period  for 
MERREM®  I.V.  is  2,608  days.  Of  this 
time,  1,640  days  occiured  during  the 
testing  phase  of  the  regulatory  review 
period,  while  968  days  occurred  diuing 
the  approval  phase.  These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  May  3, 1989.  FDA  has 
verified  the  applicant's  claim  that  the 
date  that  the  investigational  new  drug 
application  became  effective  was  on 
May  3,  1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  pmduct  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  October  28, 1993. 
FDA  has  verified  the  appUcant's  claim 
that  the  new  drug  application  (NDA)  for 
MERREM®  I.V.  (NDA  50-706)  was 
initially  submitted  on  October  28, 1993. 

3.  The  date  the  application  was 
approved:  June  21, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-506  was  approved  on  Jime  21,  1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 


Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,063  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  14, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  August  11, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Conunents 
and  petitions  may  be  seen  in  the 
Dockets  Memagement  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  31, 1997. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  97-3313  Filed  2-10-97;  8:45  am] 
BILUNQ  CODE  4160-01-F 


[Docket  No.  96E-0360] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DIFFERIN  Topical  Gel 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DIFFERIN  Topical  Gel  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavm  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 


FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  hiunan  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
elective  and  nms  imtil  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  DIFFERIN 
Topical  Gel  (adapalene).  DIFFERIN 
Topical  Gel  is  indicated  for  the  topical 
treatment  of  acne  vulgaris.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DIFFERIN 
Topical  Gel  (U.S.  Patent  No.  4,717,720) 
from  Centre  International  de  Recherches 
Dermatologiques  (CIRD),  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  October  24, 1996,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  DIFFERIN 
Topical  Gel  represented  the  first 
permitted  commercial  marketing  or  use 
of  the  product.  Shortly  thereafter,  the 
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Patent  and  Trademark  OfBce  requested 
that  FDA  determine  the  products 
regulatory  review  period. 

FDA  has  detenmned  that  the 
■applicable  regulatory  review  period  for 
DIFFERIN  Topical  Gel  is  2.447  days.  Of 
this  time,  1,401  days  occtirred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  1,046  days 
occurred  during  the  approval  phase. 
These  periods  of  time  were  derived  from 
the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  September  20, 1989. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  September  20, 1989. 

2.  The  date  the  apphcation  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  July  21, 1993.  The 
applicant  claims  July  15, 1993,  as  the 
date  the  new  drug  application  (NDA)  for 
DIFFERIN  Topical  Gel  (NDA  20-380) 
was  initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-380  was 
submitted  on  July  21, 1993. 

3.  The  date  the  application  was 
approved:  May  31, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-380  was  approved  on  May  31. 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,512  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  14, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  August  11, 1997.  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit-an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
dodcet  number  found  in  brackets  in  the 
heading  of  this  dociunent.  Comments 


and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  January  31, 1997. 
Stuart  L.  NightingiUe. 
Associate  Commissioner  for  Health  Affairs. 
(PR  Doc.  97-3314  Filed  2-10-97;  8:45  am) 
BIUMQ  CODE  4iao-«1-F 

[Docket  No.  96E-0387] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  DECTOMAX 

AQENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
DECTOMAX  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  animal  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
the  earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food. 


Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b(j))  became  effective  and  runs  until 
the  approval  phase  begins.  The  approval 
phase  starts  with  the  initial  submission 
of  an  application  to  market  the  animal 
drug  product  and  continues  until  FDA 
grants  permission  to  maricet  the  drug 
product.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Conunissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  DECTOMAX 
(doramectin).  DECTOMAX  is  indicated 
for  cattle  treatment  and  control  of 
gastrointestinal  roundworms, 
limgworms,  eyeworms.  grubs,  lice,  and    ~ 
mange  mites,  and  protection  against 
infection  or  reinfection  with  Ostertagla 
ostertagia  for  up  to  21  days.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  DECTOMAX 
(U.S.  Patent  No.  5.089.480)  from  Pfizer. 
Inc..  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
October  25, 1996,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
animal  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  DECTOMAX  represented 
the  first  conunercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
DECTOMAX  is  2.836  days.  Of  this  time. 
2,695  days  occurred  diuing  the  testing 
phase  of  the  regulatory  review  period, 
while  141  days  occiured  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  512(j)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
October  26, 1988.  The  applicant  claims 
December  7, 1988,  as  the  date  the 
investigational  new  animal  drug 
application  (INAD)  became  effective. 
However,  FDA  records  indicate  that  the 
date  of  FDA's  official  acknowledgment 
letter  assigning  a  number  to  the  INAD 
was  October  26,  1988.  which  is 
considered  to  be  the  effective  date  for 
the  INAD. 
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2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
animal  drug  product  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  12, 1996.  The 
applicant  claims  March  7, 1996,  as  the 
date  the  new  animal  drug  application 
(NADA)  for  DECTOMAX  (NADA  141- 
061)  was  initially  submitted.  However, 
FDA  records  indicate  that  the  date  of 
FDA's  official  acknowledgment  letter 
assigning  a  number  to  the  NADA  was 
March  12, 1996,  which  is  considered  to 
be  the  NADA  initially  submitted  date. 

3.  The  date  the  application  was 
approved:  July  30, 1996.  FDA  has 
verified  the  applicant's  claim  that 
NADA  141-061  was  approved  on  July 
30,  1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  527  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  14, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore,  ' 
any  interested  person  may  petition  FDA, 
on  or  before  August  11, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1, 98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
speciRed  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  doomient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Datedijanuary  31. 1997. 
Stuart  L.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  97-3315  Filed  2-10-97;  8:45  am) 

BNJJNO  COOC  41W-01-F 


DEPARTMENT  OF  THE  INTERiOR 

Office  of  ttte  Secretary;  Glen  Canyon 
Dam  Adaptive  Management  Work 
Group;  Notice  of  Establishment 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  Following  consultation  with 
the  General  Services  Administration, 
notice  is  hereby  given  that  the  Secretary 
of  the  Interior  (Secretary)  is  establishing 
the  Glen  Canyon  Dam  Adaptive 
Management  Work  Group.  The  purpose 
of  the  Adaptive  Management  Work 
Group  shall  be  to  advise  and  provide 
recommendations  to  the  Secretary  with 
respect  to  his  responsibility  to  comply 
with  the  Grand  Canyon  Protection  Act 
of  October  30, 1992,  embodied  in  Public 
Law  102-575. 

Further  information  regarding  the 
advisory  council  may  be  obtained  from 
the  Bureau  of  Reclamation,  Department 
of  the  Interior,  1849  C  Street,  N\V, 
Washington,  DC  20240. 

The  certification  of  establishment  is 
published  below. 

Certification 

I  hereby  certify  that  establishment  of 
the  Glen  Canyon  Dam  Adaptive 
Management  Work  Group  is  in  the 
public  interest  in  connection  with  the 
purpose  of  duties  imposed  on  the 
Department  of  the  Interior  by  30  U.S.C. 
1-8. 

Dated:  January  15, 1997. 
Bruce  Babbitt, 
Secretary  of  the  Interior. 
IFR  Doc.  97-3318  Filed  2-10-97;  8:45  am) 

BILLMO  COM  4310-M-M 


Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

ACTION:  Notice  of  receipt  of  applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

Permit  No.  823 110 

Applicant:  Charles  W.  Caitwright,  Jr.. 
Albuquerque,  New  Mexico 

The  applicant  requests  authorization 
for  research  and  recovery  purposes  to 
survey  for  the  cactus  ferruginous  pygmy 
owl  (Glaucidium  brasilianum  cactorum) 
and  the  Yuma  clapper  rail  [RaUus 
longirostris  yumanensis). 


Permit  No.  813889 

Applicant:  Larry  Benallie,  Sr.,  Window  Rock, 
Arizona 

The  applicant  requests  authorization 
for  research  and  recovery  purposes  to 
survey  parts  of  the  Navajo  Nation  for  the 
possible  occurrence  of  the  Kanab 
ambersnail  [Oxyhma  haydeni  ssp.     . 
/canadensis). 

Permit  No.  823253 

Applicant:  John  Lloyd-Reilley.  Kingsville, 
Texas 

The  applicant  requests  authorization 
to  perfom  an  intensive  study  of  slender 
rush-pea  [Hoffmannseggia  tenella)  for 
possible  reintroduction  to  wildland 
sites.  Applicant  was  previously  granted 
permission  to  collect  the  seeds  of 
slender  rushpea  and  propagate  plants 
for  research  and  recovery  purposes. 

Permit  No.  823293 

Applicant:  ]oseph  B.  Gebler,  Tucson,  Arizona 

Applicant  requests  authorization  for 
research  and  recovery  purposes  to 
collect  up  to  10  of  the  following 
endangered  Hsh  species  from  various 
locales  within  Arizona  for  ecological 
and  contaminant  assessment.  Except 
when  vouchered,  endangered  and 
threatened  species  will  be  released 
unharmed  immediately. 
Chub,  bonytail  [Gila  elegans,) 
Pupfish,  desert  (Cyprinodon 

macularius) 
Minnow,  loach  [Rhinichthys  (=Tiaroga) 

cobitis) 
Squawfish,  Colorado  [Ptychocheilus 

lucius) 
Spikedace  [Meda  fulgida] 
Sucker,  razorback  (Xyrauchen  texanus) 
Topminnow,  Gila  [Poeciliopsis 

occidentalis) 
Trout,  Apache  [Oncorhynchus  apache) 
Trout,  Gila  [Oncorhynchus  gilae) 
Woundfm  [Plagopterus  argentissimus) 

Permit  No.  823354 

Applicant:  Dr.  Ross  Dawldns,  San  Angelo, 
"Texas 

Applicant  requests  authorization  to 
siuvey,  map  territory  distribution, 
capture  (using  mist  nets)  band,  measure, 
and  immediately  release  unharmed  no 
more  than  five  black-capped  vireos 
[Vireo  atricapiUus).  Work  would  be 
conducted  in  Terrell,  Brushy  Canyon, 
and  Brewster  Counties,  Texas. 

Permit  No.  823431 

Applicant:  Nancy  London,  Wickenbuig. 
Arizona 

The  applicant  requests  authorization 
to  observe,  survey,  and  monitor  for 
southwestern  willow  flycatchers 
(Empidonax  traillii  extimus)  to 
determine  habitat  preferences  of  the 
species. 


UMI 


Permit  No.  823442 

Applicant:  Richard  Long,  Houston,  Texas 

The  applicant  requests  authorization 
to  collect  specimens  of  prairie  dawn 
[Hymenoxys  texana)  from  population 
sites  in  the  wild  at  Addicks  and  Barker 
reservoirs,  southwest  Harris  County  and 
northeast  Fort  Bend  County,  Texas. 
They  will  be  preserved  for  use  as  an 
educational  exhibit  of  the  interpretive 
center  at  the  U.S.  Army  Corps  of 
Engineers  Addick  Project  Office  at 
Barker  reservoir. 

Permit  No.  PRT-S23964 

Applicant:  Dr.  Paul  Krausman,  Tucson. 
Arizona 

The  applicant  requests  authorization 
to  survey  for  Mexican  spotted  owls 
(Stiix  occidentalis  lucida]  on  U.S.  Navy 
Observatory  property  in  Flagstaff, 
Arizona  for  the  purpose  of  making 
appropriate  management  decisions 
regarding  timber  thinning  and  fire 
control. 

Permit  No.  PRT-823956 

Applicant:  Dr.  Thomas  M.  Engels,  Austin. 
Texas 

The  applicant  requests  authorization 
to  conduct  surveys  of  large  fruited  sand 
verbena  [Abronia  macrocarpa), 
Navasota  ladies'-tresses  [Spiranthes 
parksii),  and  the  Houston  toad  (Bufo 
houstonensis)  at  the  ALCOA  Sandow 
Mine  and  surrounding  areas  in  Milam 
and  Lee  Counties,  Texas.  No  individuals 
of  any  species  will  be  handled, 
captiired.  or  removed  from  the  wild  at 
anytime. 

Pennit  No.  PRT-824062 

Applicant:  }oaeph  Lawrence  Kowalski. 
McAllen,  Texas 

The  applicant  requests  authorization 
to  receive  deceased  sea  turtle  specimens 
fitim  the  Coastal  Studies  Laboratory  in 
South  Padre  Island,  Texas.  The  director 
of  the  facility,  has  agreed  to  sign  over 
any  deceased  listed,  sea  turtle 
specimens  to  Mr.  Kowalski  for 
taxonomy  and  comparative  anatomy 
studies  in  his  classroom. 

Pennit  No.  PRT-824714 

Applicant:  Barney  Wegener.  Farmington. 
New  Mexico 

The  applicant  requests  authorization 
to  conduct  field  surveys,  locate,  and 
map  the  distribution  of  Mexican  spotted 
owls  (Strix  occidentalis  lucida)  on  lands 
administered  by  the  Bureau  of  Land 
Management  in  Rio  Arriba,  San  Juan, 
and  McKinley  Counties,  New  Mexico. 

DATES:  Written  comments  on  these 
permit  applications  must  be  received  on 
or  before  March  13, 1997. 
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ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Legal 
Instruments  Examiner,  Division  of 
Endangered  Species/Permits,  Ecological 
Services.  P.O.  Box  1306,  Albuquerque. 
New  Mexico  87103.  Please  refer  to  the 
respective  permit  nimiber  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Division  of  Endangered 
Species/Permits,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Please  refer  to  the  respective  permit 
nimiber  for  each  application  when 
requesting  copies  of  documents. 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  dociunents  within  30 
days  of  the  date  of  publication  of  this 
notice,  to  the  address  above. 
Lynn  B.  SUmes, 

Acting  Regional  Director,  Region  2, 
Albuquerque.  New  Mexico. 
(PR  Doc.  97-3333  Filed  2-1(^-97;  8:45  am] 
BHJJNQ  CODE  4S10-66-P 


Dated:  January  31, 1997. 
MarilyB  H.  JoiuMmi, 
Associate  State  Director. 
(PR  Doc  97-3368  Filed  2-10^7;  8:45  am] 
BUJNQ  COM  4M»-&MI 


Bureau  of  Land  Management 

[ES-030-07-1310-00-241  A;  LAES  46792] 

Mississippi:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  LAES  46792,  Wayne 
County,  Mississippi,  was  timely  filed 
and  accompanied  by  all  required  rentals 
and  royalties  accruing  fit>m  Jime  1, 
1996.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
publication  fee  has  been  made. 

The  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
June  1. 1996,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
dted  above.  This  is  in  accordance  with 
section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920.  as  amended  (30 
U.S.C.  188  (d)  and  (e)). 
FOR  FURTHER  MFORMATKM  CONTACT:  Gina 
Goodwin  at  (703)  440-1534. 


tES-M0-07-1310-00-241A:  LAES  4e7»3] 

Mississippi:  Proposed  Reinstatement 
of  Tennlnated  Oil  and  Gas  Lease 

Under  the  provisions  of  PubUc  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  LAES  46793,  Wayne 
County.  Mississippi,  was  timely  filed 
and  accompanied  by  all  required  rentals 
and  royalties  accruing  from  June  1. 
1996,  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
pubhcation  fee  has  been  made. 

The  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 
June  1, 1996.  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above.  This  is  in  accordance  with 
section  31  (d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  188  (d)  and  (e)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Gina  Goodwin  at  (703)  440-1534. 

Dated:  January  30. 1997. 
Marilyn  H.  Johnmn, 
Associate  State  Director 
[FR  Doc.  97-3369  Filed  2-10-97:  8:45  am] 
MUJNQ  CODE  43ie-aMI 

[OR-036-07-1 220-04:  GP7-0066] 

Prohibited  Acts  in  Owyhee  National 
Wild  and  Scenic  River  Area 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  of  amendment  to 
closures  and  restrictions  within  the 
boimdaries  of  the  Main  Ov^ryhee  River  as 
established  in  the  Main,  West  Little  and 
North  Fork  Owyhee  National  Wild  and 
_  Scenic  Rivers  Management  Plan.  Refer 
*to  Federal  Register  Notice  Vol.  59,  No. 
240  dated  Thursday,  December  15. 
1994. 

SUMMARY:  The  Vale  District  is  amending 
2  closures  or  restrictions  that  were 
initiated  as  part  of  the  implementation 
of  the  1993  Main,  West  Little  and  North 
Fork  Owyhee  National  Wild  and  Scenic 
Rivers  Management  Plan.  One  change  is 
made  to  incorporate  the  original  intent 
of  requiring  all  float  boaters  to  carry  a 
firepan,  and  the  other  is  to  allow 
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motorized  watercraft  access  only  in  that 
portion  of  the  Wild  and  Scenic  River 
that  is  the  recognized  "slack  water"  of 
the  Owyhee  Reservoir  (approximately  4 
miles  upstream  from  the  existing 
boundary).  The  amended  closures  or 
restrictions  are  the  minimum  necessary 
to  protect  and  enhance  ORVs  and  are 
consistent  with  the  approved  plan. 
Pursuant  to  43  CFR  8351.2-1,  the 
following  acts  are  prohibited  on  all 
public  lands  within  the  boundaries  at 
the  Owyhee  River  component  of  the 
National  Wild  and  Scenic  River  System 
administered  by  the  Bureau  of  Land 
Management: 

Violation  of  these  prohibitions  is 
punishable  by  a  fine  of  not  more  than 
$500  or  imprisonment  for  not  more  than 
6  months  or  both.  (Title  16  U.S.C.  1281). 

1.  Fire. 

a.  Failure,  on  any  float  trip,  to  carry 
and  use  a  firepan  or  similar  device  to 
contain  campfires. 

4.  Boating. 

a.  Operation  of  any  motor-driven 
(including  electric  motor-driven) 
watercraft  upstream  of  T.26S.,  R.43E.. 
section  29  NEV4  SWV4  SEV.. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathi  Wilbanks,  Bureau  of  Land 
Management,  Vale  District,  100  Oregon 
Street,  Vale,  OR  97918,  (Telephone  541- 
473-3144). 
Lynn  P.  Findley, 

Assistant  District  Manager,  Operations. 
[FR  Doc.  97-3303  Filed  2-10-97;  8:45  ami     . 

HLUNO  OOOC  4310-33-M 


National  Park  Service 

Put>iic  Use  Statistics  Program  Center; 
Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

agency:  DOL  National  Patk  Service. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  National  Park 
Service  (NPS)  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
Public  Use  Statistics  Program. 

DATES:  Commisnts  on  this  notice  must  be 
received  by  April  14, 1997  to  be  assured 
of  consideration. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Albert  A.  Galipeau,  Statistician 
or  Sandra  D.  Valdez,  Program 
Administrator.  U.S.  Department  of 


Interior,  Park  Operations  and  Education, 
National  Park  Service,  Public  Use 
Statistics  Program  Center,  12795  W. 
Alameda  Parkway,  Denver.  CO,  80225- 
0287.  (303)  987-6950. 
SUPPLEMENTARY  INFORMATION:  . 

Title:  Public  Use  Reporting. 

OMB  Number:  1024-0036. 

Expiration  Date  of  Approval:  February 
28.  1997. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Abstract:  The  survey  is  used  by  NPS 
for  the  purpose  of  collecting  public 
interview  data  which  are  used  to 
determine  conversion  factors  used  in 
converting  electro-mechanical  visitor 
counts  into  recreation  visits. 

Estimate  o/ Burden;  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  minutes  per 
response. 

Respondents:  Individuals  visiting 
parks. 

Estimated  Number  of  Respondents: 
18.000. 

Estimated  Number  of  Responses  per 
Respondent:  7. 

Estimated  Total  Annual  Burden  on 
Respondents:  900  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Sandra  D.  Valdez, 
Program  Administer. 

Send  comments  regarding  the 
accuracy  of  the  burden  estimate,  ways  to 
minimize  the  burden,  including  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology,  or  any  other  aspect  of  this 
collection  of  information  to: 

Sandra  D.  Valdez.  Program 
Administrator,  U.S.  Department  of 
Interior,  National  Park  Service,  Park 
Operations  and  Education,  Public  Use 
Statistics  Program  Center,  12795  W. 
Alameda  Parkway,  Denver,  CO,  80225- 
0287,  (303)  987-6950. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  February  4, 1997. 
Terry  N.  Tesar. 

•  Information  Collection  Clearance  Officer. 
[FR  Doc.  97-3248  Filed  2-10-97;  8:45  am] 

nUMQ  COOC  4910-70-M 


Notice  of  Intent  To  Issue  a  Prospectus 
for  Operation  of  Marina  Facilities  at 
Lake  Roosevelt  National  Recreation 
Area 

SUMMARY:  The  National  Park  Service 
will  be  releasing  a  concession 


prospectus  authorizing  continued 
operation  of  marina  services,  which 
includes  seasonal  moorage,  rental  of 
boats  and  houseboats,  sale  of  marina 
supplies  and  general  merchandise, 
limited  grocery  and  camping  supplies, 
and  marina  fuel  and  oil,  for  the  public 
at  Lake  Roosevelt  National  Recreation 
Area  for  a  period  often  years  from  May 
1, 1997  through  April  30,  2007. 

SUPPLEMENTARY  INFORMATXM:  The 
existing  concessioner,  Lake  Roosevelt 
Vacations,  Ina,  has  performed  its 
obligations  to  the  satisfaction  of  the 
Secretary  under  an  existing  permit  : 
which  expires  by  limitation  of  time  on 
December  31, 1997,  and  therefore 
pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969  U.S.C.  20),  is  entitled  to  be  given 
preference  in  the  renewal  and  execution 
of  a  new  contract  providing  that  the 
existing  concessioner  submits  a 
responsive  offer  (a  timely  offer  which 
meets  the  terms  and  conditions  of  the 
Prospectus).  This  means  that  the 
contract  will  be  awarded  to  the  party 
submitting  the  best  offer,  provided  that 
if  the  best  offer  was  not  submitted  by 
the  existing  concessioner,  then  the 
existing  concessioner  will  be  afforded 
the  opportunity  to  match  the  best  offer. 
If  the  existing  concessioner  agrees  to 
match  the  best  offer,  then  the  contract 
will  be  awarded  to  the  existing 
concessioner. 

If  the  existing  concessioner  does  not 
submit  a  responsive  offer,  the  right  of 
preference  in  renewal  shall  be 
considered  to  have  been  waived,  and 
the  contract  will  then  be  awarded  to  the 
party  that  has  submitted  the  best 
responsive  offer. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  notice. 

The  cost  for  purchasing  a  prospectus 
is  $30.00.  Parties  interested  in  obtaining 
a  copy  should  send  a  check  payable  to 
"National  Park  Service"  to  the  following 
address:  National  Park  Service,  Office  of 
Concession  Program  Management, 
Pacific  Great  Basin  Support  Office,  600 
Harrison  St.,  Suite  600,  San  Francisco, 
California  94107-1372.  The  front  of  the 
envelope  should  be  marked  "Attention: 
Office  of  Concession  Program 
Management — Mail  Room  Do  Not 
Open".  Please  include  a  mailing  address 
indicating  where  to  send  the  prospectus. 
Inquiries  may  be  directed  to  Ms.  Teresa 
Jackson,  Secretary,  Office  of  Concession 
Program  Management  at  (415)  744- 
3981. 


UMI 
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Dated:  January  21, 1997. 
Patricia  L.  Neubacher, 

Acting  Field  Director,  Pacific  West  Area. 
[FR  Doc.  97-3246  Filed  2-10-97;  8:45  am) 
BILUN6  COOE  43ie-n-P 


Final  General  Management  Plans^ 
Environmental  Impact  Statements, 
Manhattan  Sites,  New  York;  Notice  of 
Availability  of  Final  Plans  and 
Environmental  Impact  Statements 

Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  announces 
the  release  of  the  Final  General 
Management  Plans/Environmental 
Impact  Statements,  Manhattan  Sites, 
New  York.  The  National  Park  Service, 
Manhattan  Sites,  New  York,  has 
prepared  the  Final  General  Management 
Plans/Environmental  Impact  Statements 
for  the  park  unit.  These  plans  provide 
the  analysis  necessary  to  determine  the 
alternatives  for  future  management  and 
use  of  each  of  the  sites  including  Castle 
Clinton  National  Monument,  Federal 
Hall  and  General  Grant  National 
Memorials,  and  Saint  Paul's  Church  and 
Theodore  Roosevelt  Birthplace  National 
Historic  Sites,  New  York  and 
Westchester  Counties,  New  York.  In 
accordance  with  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Nati(»al  Park  Service  is 
required  to  prepare  an  environmental 
impact  statement  to  assess  the  impacts 
of  the  proposed  action(s).  The  National 
Park  Service  is  the  responsible  federal 
agency. 

The  45-day  no-action  period 
following  the  Environmental  Protection 
Agency  notice  of  availability  of  the  final 
Environmental  Impact  Statement  will 
end  March  31, 1997.  At  that  time,  a 
Record  of  Decision  will  be  prepared, 
and  released  soon  thereafter. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Joseph  T.  Avery, 
Msuihattan  Sites,  National  Park  Service, 
26  Wall  Street,  New  York,  NY  10005 
(212-825-6990). 
SUPPLEMENTARY  INFORMATION: 
Alternatives  for  future  management  and 
use  of  each  of  the  sites  listed  (Castle 
Clinton  National  Monvunent.  Federal 
Hall  and  General  Grant  National 
Memorials,  and  Saint  Paul's  Church  and 
Theodore  Roosevelt  Birthplace  National 
Historic  Sites,  New  York  and 
Westchester  Counties,  New  York)  are 
presented  and  analyzed  in  the  final 
document.  Under  each  site  there  is  a 
"no-action"  alternative  that  presents  a 
continuation  of  existing  trends  and 
management,  meets  the  minimum 
requirements,  and  provides  a  basis  to 


evaluate  the  other  alternatives.  Three 
alternatives  are  proposed  for  Castle 
Clinton  National  Monument  which 
range  from  continuing  existing 
conditions,  provisions  for  a  new  Statue 
of  Liberty/Ellis  Island  ticketing  sales 
structure  outside  of  the  fort,  and  one 
alternative  analyzing  preservation  of  the 
old  fort  walls  while  providing  for  an  . 
auditorium  and  seating  for  the 
performing  arts  at  the  site.  At  Federal 
Hall,  three  alternatives  are  proposed 
which  range  from  continuing  existing 
management,  to  preserving  and 
restoring  the  structure  and  installing  a 
visitor  information  center,  to  converting 
the  use  of  Federal  Hall  exclusively  to 
the  public  and  for  collection  storage, 
with  a  state-of-the-art  visitor 
information  center  and  the  relocation  of 
offices  to  another  facility.  The  proposals 
for  General  Grant  National  Memorial 
include  three  alternatives  which  ranged 
from  providing  for  the  rehabilitation, 
security,  and  maintenance  of  the 
structure  and  site,  to  restoring  the 
structure  and  site  to  the  original  design 
intent  of  the  architect  and  continuing 
interpretation  through  handbooks  and 
occasional  living  history  programs,  to 
preserving  the  tomb  and  site  as  they  are 
and  building  a  visitor  center  in  the 
pavilion  across  Riverside  Drive.  At  Saint 
Paul's  Church  National  Historic  Site, 
two  alternatives  are  proposed  which 
range  from  continuing  the  interpretive 
programs  and  existing  site  management 
through  the  cooperators,  to  changing 
park  management  to  the  National  Park 
Service  with  assistance  from  the 
cooperating  association  and  renting  a 
facility  for  curatorial  storage  and 
preservation.  Three  alternatives  are 
proposed  for  Theodore  RooseveU 
Birthplace  National  Historic  Site  which 
include  the  continuation  of  interpretive 
and  site/resource  preservation,  to 
installing  a  central  air-conditioning 
system  and  a  closA  elevator  from  the 
third  to  fourth  floor. 

For  copies  of  the  Final  General 
Management  Plans/Final  Environmental 
Impact  Statements  for  the  Manhattan 
Sites,  New  York,  please  contact  the 
Superintendent  at  the  above  address. 

Dated:  February  4, 1997. 
Joseph  T.  Avery, 

Superintendent,  Manhattan  Sites. 

(FR  Doc.  97-3247  Filed  2-10-97;  8:45  am) 

BHJJNG  CODE  4910-70-P 


Availability  of  a  Plan  of  Operations  and 
Environmental  Assessment  for  a  Plan 
of  Operations;  Williams  Field  Services 
Company,  North  Padre  Island  Lateral 
Natural  Gas  Pipeline,  Padre  Island 
National  Seashore,  Kenedy  County, 
Texas 

The  National  Park  Service  has 
received  from  Williams  Field  Services 
Company,  a  Plan  of  Operations  for  the 
existing  North  Padre  Island  Lateral 
Natural  Gas  Pipeline  at  Padre  Island 
National  Seashore,  Kenedy  Coimty, 
Texas. 

Pursuant  to  §  9.52(b)  of  Title  36  of  the 
Code  of  Federal  Regulations,  Part  9, 
Subpart  B  (36  CFR  9B);  the  Plan  of 
Operations  and  Environmental 
Assessment  are  available  for  public 
review  and  comment  for  a  period  of  30 
days  from  the  publication  date  of  this 
notice  in  the  Office  of  the 
Superintendent,  Padre  Island  National 
Seashore.  9405  South  Padre  Island 
Drive,  Corpus  Christi,  Texas.  Copies  of 
the  documents  are  available  from  the 
Superintendent,  Padre  Island  National 
Seashore,  9405  South  Padre  Island 
Drive,  Corpus  Christi,  Texas  78418,  and 
will  be  sent  upon  request. 

Dated:  February  3, 1997. 
Patricli  C.  McCrary, 

Superintendent,  Padre  Island  National 

Seashore. 

|FR  Doc.  97-3245  Filed  2-10-97;  8:45  am) 

BHJJNO  COM  4310-70-^ 


Sut>sistence  Resource  Commission 
meeting 

SUMMARY:  The  Superintendent  of  Denali 
National  Park  and  the  Chairperson  of 
the  Subsistence  Resource  Commission 
for  Denali  National  Park  announce  a 
forthcoming  meeting  of  the  Denali 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  order  by  Chair. 

(2)  Roll  call  and  confirmation  of 

quorum. 

(3)  Superintendent's  welcome  and 

introductions. 

(4)  Approval  of  minutes  of  last  meeting. 

(5)  Additions  and  corrections  to  agenda. 

(6)  Old  business: 

a.  Wildlife  studies. 

b.  NPS  Subsistence  Issue  Paper  report. 

c.  Park  planning  and  North  Access 
updates. 

(7)  New  business: 

a.  Federal  subsistence  proposals. 

b.  Regional  Advisory  Council  actions. 

c.  Denali  subsistence  resource 
management  plan. 

(8)  Public  and  other  agency  comments. 
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(9)  Determine  time  and  date  of  next 

meeting. 

(10)  Ad)oum. 

DATES:  The  meeting  will  be  held  Friday, 
Febniary  28,  ld57.  The  meeting  will 
begin  at  9  a.m.  and  conclude  around  6 
p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Healy  Community  Center,  Healy, 
Alaska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Martin,  Superintendent,  Denali 
National  Park  and  Preserve,  PO  Box  9, 
Denali  Park,  Alaska  99755.  Phone  (907) 
683-2294. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  imder  Title  Vm,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paal  K.  Andenon, 
Acting  Field  Director. 
IFR  Doc.  97-3249  Filed  2-10-97;  8:45  am] 
MJJNQ  COM  4310-7»4I 


Subsistence  Resource  Commission 
Meeting 

SUMMARY:  The  Superintendent  of 
Wrangell-St.  Elias  National  Park  and  the 
Chairperson  of  the  Subsistence  Resource 
Commission  for  Wrangell-St.  Elias 
National  Park  announce  a  forthcoming 
meeting  of  the  Wrangell-St.  Elias 
National  Park  Subsistence  Resource 
Commission. 

The  following  agenda  items  will  be 
discussed: 

(1)  Introduction  of  Commission 

members  and  guests. 

(2)  Review  of  SRC  ftmction  and 

purpose. 

(3)  Review  and  approval  of  minutes  of 

December  5-6, 1996  meeting. 

(4)  Superintendent's  report. 

(5)  Commission  membership  status. 

(6)  Election  of  officers. 

(7)  Public  and  other  agency  comments. 

(8)  Old  business: 

a.  Federal  Subsistence  Program 
update. 

b.  Review  1997-98  subsistence 
hunting  proposals  and  analysis. 

c.  Review  oraft  rulemaking  to  add 
Northway,  Tetlin,  Dot  Lake  and 
Tanacross  as  resident  zone 
commimities. 

d.  Review  draft  SRC  Subsistence  Plan. 

e.  NPS  Subsistence  Issue  Paper 
review. 

(9)  New  business. 

(10)  Set  time  and  place  of  next  SRC 
meeting. 

DATES:  The  meeting  will  be  held 
Tuesday  and  Wednesday,  February  25- 


26, 1997.  The  meeting  will  begin  at  9 
a.m.  and  conclude  aroiuid  5  pan.  each 
day. 

L0CATK3N:  The  meeting  will  be  held  at 
the  Caribou  Cafe,  Glennallen,  Alaska. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jonathan  Jarvis,  Superintendent, 
Wrangell-St.  Elias  National  Park  and 
Preserve,  PO  Box  439,  Copper  Center, 
Alaska  99573.  Phone  (907)  822-5234. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  888, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  R.  Andenon. 
Acting  Field  Director. 
[FR  Doa  97-3250  Filed  2-10-97;  8:45  am] 

MLUNQ  COOE  4310-7D-tl 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
February  1, 1997.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127, 
Washington.  D.C.  20013-7127.  Written 
comments  should  be  submitted  by 
February  26, 1997. 
Beth  Boland, 

Acting  Keeper  of  the  National  Register. 
COLORADO 
JeffeiMMi  County 

Rio  Grande  Southern  Railroad,  Motor  No.  7, 
17155  W.  44th  Ave..  Golden  vicinity, 
97000161 

FLORIDA 

Leon  County 

Van  Brunt  House.  FL  59,  N  of  jet  with 
Moccasin  Gap  Rd..  Miccosukee.  97000162 

KENTUCKY 

dark  County 

Owen— Gay  Farm.  Gay  Rd.,  jet  wth 
Donaldson  Rd.  at  the  Bourtxin— Clark  Co. 
line,  Winchester  vicinity,  97000163 

NEW  YORK 

Suffolk  County 

Big  Duck.  The,  NY  24.  NW  of  jet  with 
Bellows  Pond  Rd.,  Town  of  Southampton, 
Flanders  vicinity,  97000164 


NORTH  CAROLINA 
Moore  County 

Lineohi  Park  School,  1272  S.  Currant  St. 
Pinebluffviemity,  97000167 

New  Hanover  County 

Address  Restricted,  Homesite  (31Nh95**lj, 
Carolina  Beach  vicinity,  97000165 

Address  restricted,  Newton  Homesite  and 

Cemetery,  Carolina  Beach  vicinity, 
.     97000166  , 

Wake  County 

Ben— Wiley  Hotel  (Wake  County  MPS),  331 
S.  Main  St.,  Fuquay-Varina,  97000195 

NORTH  DAKOTA 

Adams  County 

Cedar  Creek  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across 
Cedar  Cr.,  unnamed  co.  rd.,  approximately 
6  mi.  N  and  11  mi.  E  of  Haynes.  Haynes 
vicinity.  97000168 

Barnes  County 

Rainbow  Arch  Bridge  (Historic  Roadway 
Bridges  of  North  DakoU  MPS)  Main  St..  E, 
across  the  Sheyenne  River.  Valley  City, 
97000170 

West  Park  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  4th  St,  SW,  across 
the  Sheyenne  River,  Valley  City.  97000169 

Benson  County 

West  Antelope  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across  the 
Sheyenne  River,  unnamed  co.  rd.. 
approximately  30  mi.  SE  of  jet  of  ND  30 
and  US  2,  Flora  vicinity.  97000171 

Burleigh  County 

Liberty  Memorial  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  1-94, 
Business  Loop,  across  the  Missouri  River, 
Bismaric,  97000172 

Fostw  County 

Grace  City  Bridge  (Histwic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  the  )ames 
River,  unnamed  co.  rd.,  1  mi.  SW  of  Grace 
City,  Grace  City  vicinity,  970001 74 

Grand  Fork*  County 

Midway  Bridge  (Historic  Roadway  Bridges  of 
North  Dakota  MPS)  Across  an  unnamed 
creek,  unnamed  co.  rd..  approximately  1.5 
mi.  S  and  2  mi.  W  of  )ohnstovra. 
Johnstown  vicinity,  97000176 

Northwood  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  the  Goose 
River,  unnamed  co.  rd..  1.5  mi.  SW  of 
Northwood.  Northwood  vicinity,  97000175 

Ost  Valle  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  an  unnamed 
tributary  of  the  Red  River,  unnamed  co.  rd., 
approximately  6  mi.  E  and  1  mi.  N  of 
lliompson,  Thompson  vicinity,  97000178 

Griggs  County 

Ronmess  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  the  Sheyenne 
River,  unnamed  co.  rd..  approximately  8 
mi.  N  and  1  mi.  E  of  Coc^rstown, 
Cooperstown  vicinity.  97000179 


UMI 
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McHeniy  County 

Elliott  Bridge  (Historic  Roadway  Bridges  of 
North  Dakota  MPS)  Across  the  Souris 
River,  unnamed  co.  rd.,  approximately  4 
mi.  N  of  Towner,  Towner  vicinity, 
97000181 

Westgaard  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  the  Sheyenne 
River,  unnamed  co.  rd.,  approximately  6 
mi.  N  and  1  mi.  E  of  Voltaire,  Voltaire 
vicinity,  97000180 

Mountrail  County 

Great  Northern  Railway  Underpass  (Historic 
Roadway  Bridges  of  North  Dakota  MPS) 
Burlington  Northern  Santa  Fe  Railway 
tracks,  over  ND  8,  N  end  of  Stanley, 
Stanley,  97000182 

Nelson  County 

Nesheim  Bridge  (Historic  Roadway  Bridges  of 
North  Dakota  MPS)  Across  the  Sheyenne 
River,  unnamed  co.  rd.,  approximately  2 
mi.  SW  of  McVille,  McVille  vicinity, 
97000185 

Ransom  County 

Colton's  Crossing  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across  the 
Sheyenne  River,  unnamed  co.  rd., 
approximately  2  mi.  S  and  2  mi.  E  of 
Lisbon,  Lisbon  vicinity,  97000186 

Lisbon  Bridge  (Historic  Roadway  Bridges  of 
North  Dakota  MPS)  Across  the  Sheyenne 
River,  ND  32,  N  end  of  Lisbon,  Lisbon, 
97000184 

Steele  County 

Beaver  Creek  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across 
Beaver  Creek,  unnamed  co.  rd., 
approximately  13  mi.  E  and  4  mi.  N  of 
Finley,  Finley  vicinity,  97000183 

Stutsman  County 

Midland  Continental  Overpass  (Historic 
Roadway  Bridges  of  North  Dakota  MPS) 
Over  abandoned  railroad  grade,  former  US 
10,  appioximiately  7  mi.  E  of  Jamestown, 
Jamestown  vicinity,  97000194 

Traill  County 

Blanchard  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  the  Ehn 
River,  unnamed  co.  rd.,  approximately  .5 
mi.  S  of  Blanchard,  E  of  ND  18,  Blanchard 
vicinity,  97000189 

Caledonia  Bridge  (Historic  Roadway  Bridges 
of  North  Dakota  MPS)  Across  the  Goose 
River,  uimamed  co.  rd.,  approximately  1 
mi.  W  of  the  Minnesota  state  line, 
Caledonia  vicinity,  97000188 

Goose  River  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across  the 
Goose  River,  uimamed  co.  rd., 
approximately  6  mi.  E  and  1  mi.  N  of 
Hillsbwo,  Hillsboro  vicinity,  97000187 

Norway  Bridge  (Historic  Roadwray  Bridges  of 
North  DakoU  MPS)  Across  the  Goose 
River,  unnamed  co.  rd.,  approximately  6 
mi.  E  and  3  mi.  S  of  Mayville,  Mayville 
vicinity,  97000192 

Porter  Elliott  Bridge  (Historic  Roedway 
Bridges  of  North  Dakota  MPS)  Across  the 
Sheyenne  River,  unnamed  co.  rd., 
approximately  5  mi.  E  and  1  mi.  N  of 
Hillsboro,  Hillsboro  vicinity,  97000193 


Portland  Park  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across  the 
S  branch  of  the  Goose  River,  unnamed  co. 
rd.,  NE  edge  of  Portland,  Portland  vicinity, 
97000191 

Viking  Bridge  (Historic  Roadway  Bridges  of 
North  Dakota  MPS)  Across  the  Goose 
River,  unnamed  co.  rd.,  approximately  1 
mi.  NW  of  Portland,  Portland  vicinity, 
97000190 

OHIO 

Franklin  County 

Masonic  Temple,  34  N.  4th  St,  Columbus, 
97000201 

Hocking  County 

Saint  John  the  Evangelist  Catholic  Church 
Complex,  351  N.  Market  St.,  Logan, 
97000200 

Sanduslgr  County 

Sandusky  County  Jail  and  Sheriff's  House, 
622  Croghan  St.,  Fremont,  97000198 

Tuscarawas  County 

Zoarville  Bridge,  Across  the  Conotton  Cr.,  S 
of  jet.  of  OH  212  and  OH  800,  Zoarville 
vicinity,  97000199 

OKLAHOMA 

Comanche  County 

Lawton  High  School,  809  C  Ave.,  Lawton, 
97000197 

Dewey  County 

McAllister  House,  311  N.  Locust  St,  Selling. 
97000196 

SOUTH  DAKOTA 

Clay  County 

New  Rockfbrd  Bridge  (Historic  Roadway 
Bridges  of  North  Dakota  MPS)  Across  the 
James  River,  imnamed  co.  rd.,  ycX.  with  ND 
IS.  New  Rockfbrd  vicinity,  97000173 

TEXAS 

« 

El  Paso  County 

San  Elizario  Historic  District,  Roughly 
bounded  by  Rio  Grande  St,  Socorro  and 
Convent  Rds.,  and  the  San  Elizario  Lateral, 
San  Elizario,  97000205 

Harris  County 

Wunderlich,  Peter  and  Sophie,  Farm,  18202 
Theiss  Mill  Rd..  Klein,  97000202 

VIRGINIA 

Northnmberland  County 

Versailles,  VA  360,  .25  mi.  W  of  jet.  with  VA 

200,  Burgess  vicinity,  97000204 
Portsmouth  Independent  City  Commodore 

Theatre.  421  High  St..  Portsmouth, 

97000203 

(FR  Doc.  97-3377  Filed  2-10-97;  8:45  am] 
BIUMQ  COOe  431»-n-P 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid 

AOENCY:  United  States  Agency  for 
International  Envelopment. 

ACTION:  Notice  of  renewal  of  advisoiy 
committee. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  the 
Administrator  has  determined  that 
renewal  of  the  Advisory  Committee  on 
Voluntary  Foreign  Aid  for  a  two-year 
period,  beginning  January  1, 1997,  is 
necessary  and  in  the  public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 
EUse  Storck.  (703)  351-0204. 

Dated:  January  6, 1997. 
Aatrid  Jimenez, 

Special  Assistant,  Legal  Counsel,  Office  of 

the  Genertil  Counsel. 

[FR  Doc  97-3365  Filed  2-10-97;  8:45  am] 

BHJJNO  CODE  SIIS-OI-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AOENCY:  Judicial  Conference  of  the 
United  States  Advisory  Committee  on 
Rules  of  Bankruptcy  Procediu«. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  be  held  each 
day  from  8:30  a.m.  to  5:00  p.m. 

DATES:  March  13-14, 1997. 

ADDRESSES:  The  K4ills  House  Hotel, 
Meeting  and  Queen  Streets,  Charleston, 
South  Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  February  4, 1997. 
John  K.  Rabie), 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc  97-3270  Filed  2-10-97;  8:45  am] 
aiLUNO  COOE  S1S-01-M 
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Meeting  of  the  Judicial  Conference 
Adviaory  Committee  on  Rulee  of  CtvU 
Procecfcire 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procedure. 

ACTION:  Notice  of  open  meeting. 


Meeting  of  the  Judicial  Conference 
Adviaory  Committee  on  Rulee  of 
Criminal  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Criminal  Procediue. 

ACTION:  Notice  of  open  meeting. 


SUftMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
bom  3:30  p.m.  to  5:00  p.m. 

DATES:  March  20-21, 1997. 

ADDRESSES:  The  University  of  Alabama 
School  of  Law,  101  Paul  Bryant  Drive, 
Tuscaloosa,  Alabama. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C  20544.  telephone  (202)  273-1820. 

Dated:  Februaiy  4, 1997. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  97-3271  Filed  2-10-97;  8:45  am] 
■UMQ  COM  221».«1-M 


Meeting  of  the  Judicial  Conference 
Adviaory  Committee  on  Rulea  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 

DATES:  April  3-4, 1997. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle.  NE., 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej.  Chief.  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  273-1820. 

Dated:  February  4, 1997. 
John  K.  Rabiei, 

Chief  Rules  Committee  Support  Office. 
IFR  Doc  97-3272  Filed  2-10-97;  8:45  am) 
MUMQ  CODE  2>1fr«-M 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 

DATES:  April  7-8, 1997. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center.  One  Columbus  Circle.  N.E., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington. 
D.C.  20544.  telephone  (202)  273-1820. 

Dated:  February  4, 1997. 
JohlTK.  Rabiej. 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  97-3273  Filed  2-10-97;  8:45  amj 

BIUMO  COOE  2210-01-M 


Meeting  of  the  Judicial  Conference 
Adviaory  Committee  on  Rulea  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Evidence  will  hold  a  two-day 
meeting.  The  meeting  will  be  open  to 
pubUc  observation  but  not  participation 
and  will  be  held  each  day  from  8:30 
a.m.  to  5:00  p.m. 

DATES:  April  14-15. 1997. 

ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building,  Judicial  Conference 
Center,  One  Columbus  Circle.  N.E.. 
Washington.  DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts.  Washington. 
D.C.  20544.  telephone  (202)  273-1820. 

Dated:  February  4, 1997. 
John  K.  Rabiej. 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  97-3274  Filed  2-10-97;  8:45  am] 
■UMQ  COM  221»«1-M 


Meeting  of  the  Judicial  Conference 
Adviaory  Committee  on  Rulea  of  Civil 
Procedure 

agency:  Judicial  Conference  of  the 
United  States.  Advisory  Committee  on 
Rules  of  Civil  Procedure. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
fitim  8:30  a.m.  to  5:00  p.m. 
DATES:  May  1-2, 1997. 
ADDRESSES:  La  Playa  Hotel.  9891  Gulf 
Shore  Drive.  Naples.  Florida. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej.  Chief.  Rules  Committee 
Support  Office.  Administrative  Office  of 
the  United  States  Courts.  Washington. 
DC  20544.  telephone  (202)  273-1820. 

Dated:  February  4, 1997. 
John  K.  Rabiej. 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  97-3275  Filed  2-10-97;  8:45  amJ 
BIUMQ  COM  221IMM-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Acthrltiea:  Propoaed  Collection; 
Comment  Request 

ACTION:  Revision  of  existing  collection: 
application  for  asylum  and  withholding 
of  removal. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
imtil  April  14. 1997. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
Information  should  address  one  or  more 
of  the  following  foiu'  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  • 
electronic,  mechnical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Asylum  and 
Withholding  of  Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-589.  Office  of 
International  Affairs,  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  by  the  INS  and  EOIR  to  access 
eligibility  of  persons  applying  for 
asylum  and  withholding  of  deportation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  80,000  responses  at  three  and 
one  half  (3.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  280,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the    ' 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-61&-7600, 
Director,  Policy  Directives,  and 
Instructions  Branch,  Immigrataion  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
^contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center. 
1001  G  Street,  NW,  Washington.  DC 
20530. 


Dated:  February  6, 1997. 
Robert  B.  Briggs, 

Department  Qearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  97-3392  Filed  2-10-97;  8:45  am) 

BILUNG  CODE  4410-1»-M 


Agency  Infonnation  Collection 
Activities;  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  report  of  complaint. 

Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  November  14, 1996  at  61  FR 
58425,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  CFR 
Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulator)'  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Etepartment  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850, 1001  G  Street.  NW.. 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Infonnation 
Collection: 

(1)  Type  of  infonnation  collection; 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Report  of  Complaint. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  1-847.  Border  Patrol  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  o» 
Households.  This  information  collection 
is  used  by  the  Immigration  and 
Naturalization  Service  (INS)  to  establish 
a  record  of  complaint  and  to  initiate  an 
investigation  of  misconduct  by  an 
officer  of  the  INS. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  250  responses  at  15  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  62.5  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated  February  6, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  97-3391  Filed  1-10-97;  8:45  ami 

BIUJNO  CODE  4410-1S-M 


Agency  Information  Collection 
Activities:  Hew  Collection;  Comment 
Request 

action:  Request  OMB  emergency 
approval;  Certificate  of  eligibility  for 
nonimmigrant  student  (F-l/M-1)  status 
for  academic,  language  and  vocation 
students  (Pilot). 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
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OfBce  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  February  14, 
1997.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days. 
Comments  should  be  directed  to  OMB, 
OfBce  of  Information  and  Regulatory 
Affairs,  Attention:  Ms.  Oebra  Bond, 
202-395-7316,  Department  of  Justice 
Desk  OfBcer,  Washington,  DC  20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  April  14, 
1997.  Written  comments  and 
suggestions  from  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  asstmiptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collectim  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

It  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  PoUcy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturahzation  Service,  U.S.  Department 
of  Justice,  Room  5307, 425 1  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Information  Collection. 

(2)  Tide  of  the  Form/CoUection: 
Certificate  of  Eligibility  for 
Nonimmigrant  Student  (F-l/M-1) 
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Status  for  Academic,  Language  and 
Vocational  Students  (Pilot). 

(3)  Agency  form  nimiber,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-20P.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  Business  or  other  for  profit. 
The  information  collection  is  used  by 
the  INS  to  electronically  collect  and 
submit  information  in  a  limited  pilot 
environment,  from  nonimmigrant 
students  attending  schools  in  the  U.S.  in 
order  that  INS  can  monitor  the  students' 
immigration  status  and  ensiu^  that  the 
students  maintain  the  conditions 
imposed  by  their  nonimmigrant  status 
while  attending  school. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  responses  at  30  minutes 
per  response. 

(6)  An  estimate  of  the  total  pubUc 
burden  (in  hours)  associated  with  the 
collection:  10,000. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  E)epartment  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  February  6, 1997. 
Robert  B.  Brig^, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

IFR  Doc.  97-3393  Filed  2-l(M>7;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Job  Training  Partnership  Act  IMigrant 
and  Seasonai  Farmworlter  Programs; 
Application  of  Waiver  Provision,  and 
Solicitation  for  Grant  Application 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  the  application  of  the 
waiver  from  the  requirement  for 
competition  of  migrant  and  seasonal 
farmworker  grants  every  two  years,  and 
notice  of  soUcitation  for  grant 
applications  (SGA)  for  funding  of 
migrant  and  seasonal  farmworker 
training  and  employment  programs  in 
five  State  service  areas. 


SUMMARY:  This  action  concerns  funding 
of  the  Migrant  and  Seasonal 
Farmworker  grants  authorized  under 
section  402  of  the  Job  Training 
Partnership  Act  (29  U.S.C.  1672).  The 
Department  of  Labor  (DOL  or 
Department)  announces  that  for  state 
service  areas  currently  served  by 
grantees  that  are  performing 
satisfactorily,  the  Department  is 
exercising  its  option  to  waive 
competition  for  the  second  two-year 
funding  period  of  the  current  four-year 
funding  cycle  that  began  with  the  1995 
Promm  Year  (PY)  on  July  1, 1995. 
The  State  service  areas  for  which 
competition  is  not  waived  are 
Minnesota,  Mississippi,  North  Dakota, 
Puerto  Rico,  and  South  Dakota.  Since 
competition  is  not  waived  for  these 
areas,  this  notice  solicits  proposals  for 
grant  applications  from  quaUfying 
organizations  to  serve  these  areas  during 
Program  Years  1997  and  1998  (July  1. 

1997  through  June  30, 1999).  Applicants 
selected  will  be  designated  as  grantees 
for  these  five  areas  for  FYs  1997  and 

1998  Quly  1, 1997  through  June  30, 
1999).  For  the  purpose  of  this 
solicitation,  PreappUcation  for  Federal 
Assistance  (SF  424)  will  be  included  in 
the  application  package  as  opposed  to 
being  submitted  as  a  separate  and 
preceding  docimient. 

DATES:  Applications  for  Grant 
Agreements  shall  be  submitted  by 
certified  or  registered  mail,  return 
receipt  requested,  and  postmarked  no 
later  than  April  14, 1997.  Applications 
submitted  by  hand-delivery  will  be 
accepted  daily  between  the  hours  of 
8:15  a.m.  and  4:45  p.m.,  Eastern  Time, 
but  no  later  than  4:45  p.m..  Eastern 
Time,  on  April  14, 1997. 

No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in 
this  notice  will  be  granted.  Funding 
applications  failing  to  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  accepted. 

ADDRESSES:  Funding  applications  shall 
be  mailed  or  hand-delivered  to  James 
DeLuca,  Grant  Officer,  ETA,  200 
Constitution  Avenue,  NW.,  Room  S- 
4203.  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  C.  Kane,  Chief,  Division  of 
Seasonal  Farmworker  Programs,  200 
Constitution  Avenue,  NW.,  Room  N- 
4641,  Washington,  IX:  20210.  Phone: 
(202)  219-5500  (this  is  not  a  toll-fi«e 
number).  E-mail: 
KANEC©DOLETA.GOV. 

A.  Notice  of  Waiver  of  Competition 

The  Department  announces  that  it  is 
waiving  the  requirement  to  conduct  a 
competition  for  grants  to  serve  migrant 
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and  seasonal  farmworkers  during  the 
1997  and  1998  Program  Years  under 
Section  402  of  the  Job  Training 
Partnership  Act  for  all  grantees  except 
those  serving  Minnesota,  Mississippi, 
North  Dakota,  Puerto  Rico,  and  South 
Dakota. 

This  waiver  is  exercised  in 
accordance  with  JTPA  section  402(c)(2) 
which  states  as  follows: 

The  competition  for  grants  under  this 
section  shall  be  conducted  every  2  years, 
except  that  if  a  recipient  of  such  a  grant  has 
performed  satisfactorily  under  the  tenns  of 
the  existing  grant  agreement,  the  Secretary 
may  waive  the  requirement  for  such 
competition  upon  receipt  from  the  recipient 
of  a  satisfactory  2-year  grant  period. 

This  waiver  applies  to  the 
"succeeding  2-year  grant"  period  of  the 
four  year  funding  cycle  that  began  July 
1, 1995.  Grants  for  the  first  2-year  grant 
period  covering  PYs  1995  and  1996 
Only  1, 1995  through  Jime  30, 1997) 
were  competed  through  a  solicitation  for 
grant  agreements  for  every  State  service 
area. 

The  Department  has  determined  that 
there  are  three  grantees  that  have  not 
performed  satisfactorily  during  the 
cvurent  Program  Year.  These  grantees 
operate  Section  402  migrant  and 
seasonal  farmworker  grant  programs  in 
the  five  State  service  areas  of  Minnesota, 
Mississippi,  North  Dakota,  Puerto  Rico 
and  South  Dakota.  Since  the  waiver 
does  not  apply  to  these  five  areas,  the 
Department  seeks  qualifying  grantees  for 
operating  programs  in  these  five  areas 
imder  the  Solicitation  that  follows. 

B.  Solicitation  for  Grant  Agreements 

This  notice  provides  instructions 
consisting  of:  Part  I — Introduction;  and 
Part  n — Solicitation  for  Grant 
Application  (SGA).  Part  11  constitutes 
invitations  fi-om  the  Department  for 
public  agencies,  and  private  nonprofit 
organizations  authorized  by  their 
Charters  or  Articles  of  Incorporation  to 
provide  training  and  employment  and 
other  services  described  in  this  notice, 
to  submit  funding  applications  for 
operating  migrant  and  seasonal 
farmworker  programs  during  PY  1997  in 
Minnesota,  Mississippi,  North  Dakota, 
Puerto  Rico  and  South  Dakota. 

Part  I — Introduction  and  Background 

JTPA,  29  U.S.C.  1501  et  seq., 
establishes  programs  to  prepare  youth 
and  unskilled  adults  for  entry  into  the 
labor  force,  and  to  afford  job  training  to 
those  economically  disadvantaged 
individuals  and  others  facing  serious 
barriers  to  employment  who  are  in 
special  need  of  such  training  to  obtain 
productive  employment.  The 
regulations  promulgated  by  DOL  to 


implement  JTPA  are  set  forth  at  parts 
626  through  638  of  Title  20,  Code  of 
Federal  Regulations  (CFR). 

The  purpose  of  section  402  of  JTPA, 
as  set  forth  at  29  U.S.C.  1672  and  20 
CFR  633.102,  is  to  provide  job  training, 
employment  opportimities,  and  other 
services  for  those  individuals  who  sufi^er 
chronic  seasonal  unemployment  and 
underemployment  in  the  agricultiu^ 
industry.  These  conditions  have  been 
substantially  aggravated  by  continual 
advancements  in  technology  and 
mechanization  resulting  in 
displacement  and  contribute 
significantly  to  the  Nation's  rural 
employment  problem.  These  factors 
substantially  affect  the  entire  national 
economy.  Because  of  the  special  nature 
of  farmworker  employment  and  training 
problems,  such  programs  are  centrally 
administered  at  the  national  level. 
Programs  and  activities  supported  imder 
this  section  shall,  in  accordance  with 
section  402(c)(3)  of  JTPA: 

(1)  Enable  farmworkers  and  their 
dependents  to  obtain  or  retain 
employment; 

(2)  Allow  participation  in  other 
program  activities  leading  to  their 
eventual  placement  in  unsubsidized 
agricultiual  or  nonagricultural 
employment; 

(3)  Allow  activities  leading  to 
stabilization  in  agricultiual 
employment;  and 

(4)  Include  related  assistance  and 
supportive  services. 

Regulations  promulgated  by  DOL  to 
implement  the  provisions  of  Title  IV, 
section  402.  of  JTPA  are  set  forth  in  20 
CFR  part  633  and  part  636.  In  addition. 
State  and  local  governments  and  Native 
American  applicants  must  conform  to 
Administrative  Requirements  at  29  CFR 
part  97.  Non-profit  organizations  must 
conform  to  Administrative  Regulations 
at  29  CFR  part  95.  Migrant  and  other 
seasonally  employed  farmworker 
programs  are  also  subject  to  29  CFR 
parts  93  (Restrictions  on  Lobbying),  96 
(Audit  Requirements  for  Grants, 
Contracts  and  other  agreements),  and  98 
(Disbarment,  Suspension  and  Drug-free 
Workplace  requirements). 

Pursuant  to  20  CFR  633.201,  DOL  vrill 
not  consider  any  funding  application 
when  fiaud  or  criminal  activity  has  been 
proven  to  exist  within  the  applicant 
organization,  or  when  efforts  by  the 
DOL  to  recover  debts  established  by 
final  agency  action  have  been 
unsuccessful.  Prior  to  the  final  selection 
of  an  applicant  as  a  potential  grantee, 
EKDL  will  conduct  a  Responsibility    ■ 
Review  of  the  aveulable  records  to 
establish  an  organization's  overall 
responsibiUty  to  administer  Federal 
funds  in  accordance  with  20  CFR 


633.204.  Any  applicant  which  is  not 
considered  or  selected  as  a  potential 
grantee  because  of  these  provisions  shall 
be  advised  of  its  appeal  rights. 

Comments  Fmm  the  States 

Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  the  implementing 
regulations  at  29  CFR  part  17,  are 
applicable  to  this  program.  Ptirsuant  to 
these  requirements,  in  States  which 
have  established  a  consultation  process 
expressly  covering  this  program, 
appUcations  shall  be  provided  to  the 
State  for  comment.  Since  States  also 
may  participate  as  competitors  for  this 
program,  applications  shall  be 
submitted  to  the  State  upon  the 
de^^ne  for  submission  to  DOL  (20  CFR 
633.202(d)). 

To  strengthen  the  implementation  of 
E.0. 12372,  DOL  specifies  the  following 
timefi-ame  for  its  treatment  of  comments 
from  the  State's  Single  Point  of  Contact 
(SPOC)  on  JTPA  section  402 
applications:  

1.  As  required  by  29  CFR  17,  the 
SPOC  must  submit  comments,  if  any,  to 
DOL  no  later  than  60  days  after  the 
deadline  date  for  applications; 

2.  DOL  will  forward  those  comments 
to  the  applicant  within  lO  days  of  their 
receipt  from  the  SPOC;  and* 

3.  DOL  will  notify  the  SPOC  of  its 
decision  regarding  the  comments  and 
response,  but,  under  normal 
circumstances,  will  not  implement  that 
decision  for  at  least  10  days  after  the 
SPOC  has  been  notified. 

Planning  Estimates 

Planning  estimates  for  the  five 
jurisdictions  are  provided  below.  The 
stated  amounts  are  solely  for  the 
purpose  of  developing  the  funding 
applications  and  are  the  same  as  the  PY 
1996  allocations.  Final  allocation  levels 
for  PY  1997  will  be  published  for  all 
State  service  areas  at  a  later  date. 
Miimesota:  $1,243,685 
Mississippi:  $1,413,704 
North  Dakota:  $456,939 
Puerto  Rico:  $2,867,153 
South  Dakota:  $675,971 

Part  n— Solicitation  for  Grant 
Applications 

A.  Funding  AppUcations 

Program  Year  1997  section  402  funds 
are  available  for  grants  to  serve  all  State 
service  areas  except  Alaska,  Rhode 
Island  and  the  District  of  Columbia.  As 
stated  in  the  preceding  portion  of  this 
notice,  funds  will  be  awarded  through 
competition  to  serve  the  five  State 
service  areas  listed  above. 

Applications  for  Statewide  programs 
are  encouraged,  but  are  not  necessary. 
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Applicants  applying  for  grants  shall 
submit: 

(1)  A  Standard  From  424  Facesheet 
found  in  OMB  Circular  No.  A-102; 

(2)  An  attachment  identifying,  by 
State  or  county,  the  proposed  service 
area;  and 

(3)  For  a  private  nonproBt 
organization,  a  recent  (within  the  last 
six  months)  certification  from  a 
Certified  Pubhc  Accountant  that  its 
financial  management  system  is  capable 
of  properly  accounting  for  and 
safeguarding  Federal  funds;  or,  for  a 
public  agency,  a  recent  (within  the  last 
six  months)  certification  by  its  Chief 
Fiscal  Officer  attesting  to  the  adequacy 
of  the  agency's  accounting  system  to 
properly  account  for  and  safeguard 
Federal  funds. 

The  Preapplication  for  Federal 
Assistance  shall  be  submitted  as  part  of 
the  application  package  and  should  also 
include  the  following: 

(1)  A  statement  indicating  the  legally 
constituted  authority  under  which  the 
organization  functions.  An  applicant 
which  is  a  nonprofit  organization  shall 
submit  a  copy  of  its  Charter  or  Articles 
of  Incorporation  to  satisfy  this 
requirement; 

(2)  An  employer  identification 
number  (EIN)  from  the  Internal  Revenue 
Service  and, 'for  nonprofit  applicants, 
proof  of  the  organization 's  nonprofit 
status. 

B,  Review  of  Funding  Applications 

Applications  will  be  reviewed  and 
rated  by  a  review  panel  applying  the 
review  standards  cited  at  20  CFR 
633.203.  Panel  results  are  advisory  in 
nature  and  are  not  binding  on  the  Grant 
Officer.  In  addition,  prior  to  the  final 
selection  of  an  applicant  as  a  potential 
grantee,  DOL  will  conduct  a 
Responsibility  Review  of  available 
records  pursuant  to  20  CFR  633.204. 
This  review  is  intended  to  establish 
overall  responsibility  to  administer 
Federal  funds  and  is  independent  of  the 
competitive  process.  Applicants  failing 
to  meet  the  requirements  of  that  or  other 
sections  of  the  regulations  will  not  be 
selected  as  potential  grantees 
irrespective  of  their  standing  in  the 
competition. 

C.  Rating  Criteria 

The  rating  criteria  and  the  weights 
assigned  to  each  are  described  below: 

(1)  An  understanding  of  the  pix^lems 
ofmigmnt  and  seasonai  farmworkers. 
Range  0  to  20  points.  This  factor  rates 
the  appUcant's  analysis  of  the  needs  of 
the  target  group,  including  socio- 
economic characteristics  of  the  chent 
population  and  the  proposed  program's 
potential  to  address  those  needs.  Ratings 


are  based  on  a  cleeu  and  concise 
narrative  demonstrating  this 
understanding:  appropriateness  of  the 
proposed  program  mix  of  training  and 
supportive  services  meeting  the 
identified  needs;  and  responsiveness  to 
jiTA  goals  of  targeting  the  hard-to-serve 
for  training  which  leads  to  skills 
acquisition,  long-term  employability 
and  increased  earnings. 

(2)  A  familiarity  with  the  area  to  be 
served.  Range  0  to  15  points.  This  factor 
rates  the  applicant's  knowledge  of  the 
resources  of  the  service  area,  and  the 
proposed  linkages,  coordination,  and 
partnerships  with  different  segments  of 
the  community  within  a  designated 
service  delivery  area  in  order  to  further 
the  training  and  placement  of 
farmworkers  into  new  and  better  jobs; 
i.e.,  plans  for  involving  appropriate  area 
agencies  and  programs  in  Uie  design  and 
delivery  of  training  and  other  services 
proposed  to  meet  the  needs  of 
participants.  It  includes  a  demonstrated 
knowledge  of  approximate  size  and 
location  within  the  State  of  the  eligible 
client  population,  ciurent  and  changing 
market  place  needs,  including  areas  of 
emerging  technologies,  and  how  the 
changing  skill  requirements  will  be 
reflected  in  the  proposed  program 
activities.  Ratings  are  based  on  a  clear 
and  concise  narrative  demonstrating 
this  familiarity,  and  documented 
programmatic  ties  to  appropriate  area 
agencies  and  programs. 

(3)  A  previousfy  demonstrated 
capability  to  administer  effectively  a 
diversified  employability  development 
program,  including  progmm  outcomes. 
Range  0  to  30  points.  This  factor  rates 
program  experience,  and  capability  to 
meet  or  exceed  planned  goals.  Ratings 
are  based  on  a  previously  demonstrated 
capability  to  administer  effectively  a 
diversified  employability  development 
program  for  migrant  and  seasonal 
farmworkers;  documentation  that 
planned  performance  goals  were  either 
met  or  exceeded  during  the  period  of 
performance;  and  satisfactory 
description  of  the  employment  and 
training  components  and  procedures 
necessary  to  undertake  the  goals  of  this 
grant  solicitation. 

(4)  General  administrative  and 
financial  management  capability, 
including  audit  outcomes.  Range  0  to  25 
points.  TTiis  £actor  rates  the  applicant's 
managerial  experience,  and  the 
potential  for  efficient  and  effective 
administration  of  the  proposed  program. 
In  the  case  of  appUcants  competing  for 
two  or  more  States  or  sub-State  areas, 
the  application  for  each  State  or  sub- 
State  area  should  contain  a  statement 
describing  the  manner  in  which  the 
grant  recipient  will  conduct  monitoring 


and  provide  technical  assistance  and 
support  to  each  of  the  State's  operations 
for  which  it  achieves  responsibility  to 
the  Department  of  Labor.  Ratings  are 
based  on  consideration  of  the 
administrative  expertise  of  present  and 
proposed  managerial  and  decision- 
making staff,  and  the  extent  to  which 
'  the  management  plan  demonstrates  the 
ability  to  capably  and  economically 
operate  a  multi-activity  delivery  system. 
Finally,  the  applicant  should  expound 
on  those  cost  benefits  which  will  accrue 
to  the  Department  of  Labor  through  a 
multi-jurisdiction  (State)  approach  over 
that  offered  through  the  management  of 
a  single  venue  grant. 

D.  Content  and  Format  of  Funding 
Application  [Statement  of  VJotk] 

Exclusive  of  letters  of  support  and 
commitment,  the  funding  application 
should  not  exceed  50  pages  of  double- 
spaced  unreduced  type.  Cost  issues 
should  not  be  addressed  in  an 
applicant's  submission.  Detfiiled 
budgets  and  program  planning  estimates 
are  not  to  be  part  of  the  application. 
These  will  be  negotiated  later  with 
applicants  selected  for  grant  awards. 

The  required  application  format  shall 
be  followed  and  contain  the  sections 
listed  below.  The  sections  correspond  to 
the  rating  criteria  listed  in  the  preceding 
subpart  of  this  notice. 

(1) — ^Target  Populations  and  Program 
Approach 

This  section  should  describe  the 
applicant's  approach  to  fulfilling  the 
intent  of  JTPA  section  402.  Elements  to 
be  included  are: 

(a)  A  description  of  the  needs  and 
problems  of  migrant  and  seasonal 
farmworkers  in  the  service  area, 
including  the  socio-economic 
characteristics  of  the  farmworker 
population  in  the  State  or  sub-State  area 
to  be  served; 

(Note:  For  applicants  which  are  cuirent  JTPA 
section  402  grant  recipients,  a  sole 
recapitulation  of  the  socio-economic 
characteristics  of  their  past  or  current 
p>articipant8  will  not  satisfy  this  requirement); 
and 

(b)  The  rationale  for  the  proposed 
program  mix  of  training  for  job 
placement,  training  for  employability 
enhancement,  and  stabilization  in 
agriculture  through  supportive  services 
activities,  including  a  discussion  of 
targeting  the  hard-to-serve  for  long-term 
training  leading  to  skills  acquisition, 
long-term  employment  and  increased 
earnings. 

(2) — Service  Environment 

This  section  should  describe  the 
applicant's  current  programmatic  ties 
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within  the  proposed  service  area  to 
appropriate  State  and  local  agencies, 
private  nonprofit  organizations,  and 
other  groups — particularly  JTPA  Service 
Delivery  Area  grant  recipients,  JTPA 
Title  n  sub-State  area  grantees,  the 
Offices  of  Migrant  Education  and 
Migrant  Health,  and  Farmworker 
Housing  Programs — providing  resources 
and  services  to  farmworkers  such  as 
basic  education,  health  and  child  care. 
Elements  to  be  included  are: 

(a)  A  description  of  existing  linkages 
to  agencies,  organizations  and 
institutions  within  the  service  area  that 
will  result  in  the  coordinated  delivery  of 
services  to  the  disadvantaged 
farmworker  population.  Further,  the 
applicant  should  detail  any  partnerships 
developed  within  the  service  delivery 
area  and  delineate  the  nature  of  these 
agreements  noting  the  various  assets 
brought  by  each  p^y  which  in  turn 
will  tend  to  better  serve  the  farmworker 
target  population. 

(Note:  Letters  of  commitment  documenting .. 
appropriate  programmatic  ties  should  be 
attached  to  the  application.); 

(b)  A  description  of  the  proposed 
delivery  system,  including  a  list  of  the 
applicant's  field/regional  office 
locations  and  any  other  dehvery  agents, 
and  the  services  to  be  provided  by  each; 

(c)  A  labor  market  assessment  of  the 
State  or  sub-State  areas  to  be  served, 
with  projections  for  oirrent 
employment  needs,  projected  skill 
shortages  based  on  new  or  changing 
industry  growth  as  well  as  those  created 
by  emerging  technologies,  and  specific 
job  opportimities  known  to  the 
applicant  which  are  available  in  the 
service  area;  and 

(d)  A  discussion  of  the  approximate 
size  and  location  of  the  eligible  client 
population  which  draws  on  information 
collected  by  the  applicant  and  from 
other  service  providers  identified  at  the 
beginning  of  this  section. 

(3) — ^Program  Experience 

This  section  should  describe  the 
applicant's  capability  and  experience  in 
administering  employment  and  training 
programs.  Elements  to  be  included  are: 

(a)  The  types  of  programs  operated  in 
the  proposed  service  area  during  the 
past  two  years,  including  the  contract, 
grant,  or  agreement  number,  the  name  of 
the  funding  agency,  the  amoimt  of 
funding,  the  period  of  performance  and 
program  outcomes; 

(b)  The  types  of  programs  operated 
outside  the  service  area  during  the  past 
two  years,  including  the  contract,  grant 
or  agreement  number,  the  name  of  the 
funding  agency,  the  amount  of  funding 
and  the  period  of  performance; 


(c)  The  nature  of  the  training, 
employability  development,  and 
supportive  services  activities  which 
were  provided. 

(Note:  Applicants  should  clearly  identify 
those  activities  undertaken  within  the  service 
area.) 

(d)  The  actual  versus  the  planned 
number  of  participants  and  their 
placement  into  unsubsidized 
employment  for  each  program  activity. 

(Note:  Applicants  should  clearly  identify 
those  performance  standards  failed,  met  and 
exceeded  within  the  service  area.) 

(e)  A  detailed  description  of  each 
major  activity  and  component  of  the 
program  proposed  for  funding  under 
this  grant  solicitation  to  meet  the 
identified  needs;  this  description  should 
include  a  discussion  of: 

(1)  Outreach  to  and  recruitment  of  the 
hard-to-serve; 

(2)  The  process  of  eligibility 
determination  and  verification; 

(3)  Assessment  and  the  criteria  used 
for  placement  in  training  or  referral  to 
other  service  providers; 

(4)  The  role  of  grantee  staff  in  the 
employment  and  training  process, 
including  efforts  to  make  training- 
related  placements; 

(5)  The  role  of  vendors  in  the 
employment  and  training  process;  and 

(6)  Participant  tracking  during 
training  and  as  a  follow-up  after 
placement; 

(f)  An  analysis  of  the  extent  to  which 
the  proposed  employmmt  and  training 
program,  including  linkages  and 
delivery  system,  is  consistent  with  the 
labor  market  assessment  in  Section  II  of 
this  notice. 

(4) — Administration  and  Staff 

This  section  should  describe  the 
applicant's  organizational  and  staffing 
plans.  Elements  to  be  included  are: 

(a)  Total  nimiber  of  people  presently 
involved  in  the  administration  of  the 
organization  and  the  number  of  people 
who  wUl  be  directly  involved  in  the 
administration  and  delivery  of  the 
proposed  JTPA  section  402  program 
services,  including  position  tiUes  and 
the  number  of  persons  in  each  position; 
abstracts  of  position  descriptions  of 
managerial  and  decision-making 
positions  should  be  attached; 

(b)  A  description  of  the  management 
and  administration  plan  including: 

(1)  Organizational  structure; 

(2)  Personnel  management 
procedures,  including  but  not  limited 
to,  capacity  building,  in-service  training 
and  planning; 

(3)  Fiscal  accounting  system, 
including  a  plan  for  maintaining  cash 
on  hand  in  an  amoimt  which  comports 


with  acceptable  government 
requirements;  the  allowance  payment 
system,  if  applicable;  fiscal  reporting 
procedures;  the  process  employed  to 
insure  the  proper  expenditiue  of  Federal 
funds;  and  the  process  employed  to 
reduce  to  a  minimum  carryover  of 
program  funds  from  one  Program  Year 
to  the  next; 

(4)  Internal  monitoring  system  (for 
applicants  applying  for  multiple-State 
or  sub-State  areas,  this  includes  a  plan 
for  monitoring  each  proposed  service 
area); 

(5)  Provisions  for  hiring  members  of 
the  client  population;  and 

(6)  In  the  case  of  multiple-State  or 
sub-State  applicants,  a  management 
plan  which  delineates  the  process  and 
manner  in  which  the  applicant  will 
provide  oversight,  tecbinical  support, 
management,  fiscal  procedures  and 
communications  over  several  distinct 
service  areas.  This  section  should 
demonstrate  how  these  activities  will  be 
accomplished  in  an  efficient  manner 
and  result  in  reduction  of  costs  to  the 
Federal  Govenunent;  and 

(7)  A  statement  describing  the 
applicant's  experience  with  audits, 
including  the  results  of  recent  audits. 

E.  Submission  of  Funding  Application 

Three  copies  of  the  funding 
applications  shall  be  submitted  either 
by  mail  or  hand-delivery.  As  noted 
earlier  in  this  announcement,  mailings 
shall  be  mailed  by  registered  or  certified 
mail,  return  receipt  requested,  no  later 
than  April  14, 1997.  All  hand-delivered 
applications  will  be  accepted  daily 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m..  Eastern  Time.  A  receipt  will  be 
provided  bearing  the  time  and  date  of 
delivery.  No  hand-deliveries  will  be 
accepted  after  4:45  p.m..  Eastern  Time, 
on  April  14, 1997.  No  exceptions  to 
these  mailing  and  hand-delivery 
conditionsrwill  be  granted.  Applications 
not  meeting  these  conditions  will  not  be 
accepted. 

Funding  applications  shall  be  mailed 
or  hand-delivered  to:  James  EteLuca, 
Grant  Officer,  ETA,  200  Constitution 
Avenue,  NW.,  room  C-43G5, 
Washington,  DC  20210. 

F.  Notification  of  Selection 

(a)  Respondents  to  this  SGA  which 
are  selected  as  potential  grantees  will 
notified  by  DOL  in  writing.  The 
notification  will  invite  each  potential 
grantee  to  negotiate  the  final  terms  and 
conditions  of  the  grant;  will  establish  a 
reasonable  time  and  place  for  the 
negotiation;  and  will  indicate  the  State 
or  sub-State  area  to  be  covered  by  the 
grant.  Grants  will  be  awarded  for  the 
performance  period  July  1, 1997  to  June 
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30. 1998.  Applicants  selected  will  not 
have  to  recompete  for  funding  for  PY 
1998  (July  1,  1998  to  June  30. 1999)  if 
the  grant  recipient  has  met  all 
applicable  regulatory  requirements,  has 
performed  satis&ctorily  under  the  terms 
of  its  existing  grant  for  PY  1997,  submits 
an  acceptable  training  plan  or  PY  1998. 
and  funds  are  available. 

(b)  In  the  event  that  no  grant 
applications  will  received  for  a  specific 
State  or  sub-State  area  or  those  received 
are  deemed  to  be  unacceptable,  or 
where  a  grant  agreement  is  not 
successfully  negotiated,  DOL  may  give 
the  Governor  first  right  to  submit  an 
acceptable  apphcation  pursuant  to  the 
precondition  for  Grant  Apphcation  and 
ResponsibiUty  Review  tests  at  20  CFR 
633.201  and  633.204,  respectively. 
Should  the  Governor  not  accept  the 
offer  within  15  days  after  being  notified, 
the  Department  may  then:  (1)  designate 
another  organization  or  organizations, 
(2)  reopen  the  area  for  competitive 
bidding,  or  (3)  use  the  allocated  funds 
for  national  account  activities. 

(c)  An  appUcant  whose  grant 
apphcation  is  not  selected  by  DOL  to 
receive  jTPA  section  402  funds  will  be 
notified  in  writing. 

(d)  Any  apphcant  whose  grant 
application  is  denied  in  whole  or  part 
by  E)OL  will  be  advised  of  its  appeal 
rights. 

Signed  at  Washington,  DC.  this  4th  day  of 
February,  1997. 

James  DeLuca. 

Gmnt  Officer,  Division  of  Acquisition  and 
Assistance. 

IFR  Doc.  97-3347  Filed  2-10-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

IDockM  No*.  50-327  AND  5fr-32q 

Sequoyah  Nuclear  Want,  Units  1  and  2; 
Notice  of  Consideration  of  Issuanca  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Harards  Consideration  Determination, 
and  Opportunity  for  a -Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facihty  Operating  License  No.  DPR-77 
and  DPR-79  issued  to  the  Tennessee 
Valley  Authority  (the  Ucensee)  for 
operation  of  the  Sequoyah  Nuclear 
Plant,  Units  1  and  2.  located  in  Soddy 
Daisy,  Tennessee. 

The  proposed  amendments  would 
permanently  incorporate  requirements 
associated  with  steam  generator  tube 
inspections  and  repair  in  the  Sequoyah 


Nuclear  Plant,  Units  1  and  2  Technical 
Specifications  (TS).  The  new 
requirements  establish  alternate  steam 
generator  tube  plugging  criteria  (APC)  at 
the  tube  support  plate  intersections. 
These  revised  criteria,  based  on  NRC 
Generic  Letter  95-05,  were  incorporated 
into  the  TS  by  previous  amendments  to 
the  operating  licenses  but  only  for 
Operating  Cycle  8.  The  proposed 
amendments  would  remove  the 
reference  to  Cycle  8,  thereby  making  the 
requirements  appUcable  to  all  future 
operating  cycles. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  anaendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  change  revises  the  SQN 
steam  generator  (S/G)  Specification  3/4.4.5  to 
remove  footnotes  that  limit  the  application  of 
the  alternate  plugging  criteria  (APC)  to  Cycle 
8  operation  only.  In  addition.  SQN  TS 
3.4.6.2,  "Operational  Leakage,"  contains  a 
similar  footnote  that  limits  application  of  S/ 
G  APC  to  Cycle  8  operation  only.  The 
removal  of  these  footnotes  allows  TVA  to 
apply  APC  to  SQN  S/Gs  beyond  Cycle  8 
operation.  TVA's  proposed  change  is  based 
on  resolution  of  the  industry  issues 
concerning  (eddy  current  test]  probe  wear 
and  probe  variability.  APC  was  applied  to  the 
SQN  S/Gs  during  the  Cycle  7  refueling 
outages  for  Units'!  and  2. 

The  proposed  changes  provide  TS 
requirements  that  are  consistent  with  the 
guidance  of  NRC  GL  (Generic  Letter)  95-05. 
This  change  does  not  involve  a  physical 
modification  to  the  plant  or  affect  any 
setpoints.  Accordingly,  the  proposed  changes 


do  not  involve  an  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposed  changes  provide  TS 
requirements  for  SQN  S/Gs  that  are 
consistent  with  the  guidance  provided  in  GL 
95-05.  No  new  event  initiator  has  been 
created,  nor  has  any  hardware  been  changed. 
This  change  does  not  involve  a  physical 
change  to  SQN  S/Gs  or  any  other  system. 
Therefore,  the  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

TVA's  proposed  change  allows  application 
of  APC  for  SQN  S/Gs  to  extend  beyond  Cycle 
8  of  operation.  This  change  continues  to 
provide  requirements  that  maintain 
structural  integrity  of  SQN  S/G  tubes  during 
normal  operating,  transient,  and  postulated 
accident  conditions.  This  change  does  not 
involve  a  setpoint  change  or  physical 
modification  to  the  plant.  Accordingly,  the 
margin  of  safety  has  not  been  reduced. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
fiailure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  TTie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
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Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
FUnt  North,  11545  Rockville  Pike, 
Rockville,  Maryland,  bom  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gehnan  Building.  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  March  13, 1997,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
ariected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Chattan(k)ga-Hamilton  County  Library. 
1001  Broad  Street,  Chattanooga, 
Tennessee  37402.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 


petitioner's  interest.  The  petition  shoidd 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  aher  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW.,  Washington,  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-free  telephone  call  to  Western 
Union  at  1  (800)  248-5100  (in  Missouri 
1  (800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to 
Frederick  J.  Hebdon:  Petitioner's  name 
and  telephone  number,  date  petition 
was  mailed,  plant  name,  and 
publication  date  and  page  niunber  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and  to 
General  Counsel.  Tennessee  Valley 
Authority.  ET  llH  400  West  Summit 
Hill  Drive.  Knoxville.  Tennessee  37902. 
attorney  for  the  Ucensee. 

Nontimely  fiUngs  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  18. 1996. 
which  is  available  for  pubUc  inspection 
at  the  Commission's  Public  Document 
Room,  die  Gehnan  Building,  2120  L 
Street,  NW..  Washington,  DC.  and  at  the 
local  pubUc  document  room  located  at    - 
the  Chattanooga-Hamilton  County 
Library.  1001  Broad  Street.  Chattanooga. 
Teimessee  37402. 
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Dated  at  Rockvilie,  Maryland,  this  5th  day 
ofFebniaiyl997. 
Ronald  W.  Hanian. 

Sen/or  Project  Manager,  Project  Directorate 
n-3.  Division  of  Reactor  Projects— l/tt.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc  97-3321  Filed  2-10-97;  8:45  am) 
MJJNO  COK  7SM-«1-r 

[Doctot  70-7002] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-2  for  the  U.S. 
Enrichment  Corporation,  Portsmouth 
Gaseous  Diffusion  Plant,  Portsmouth. 
OH 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not -significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination,  the  staff 
concluded  that:  (1)  There  is  no  change 
in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  described  below. 

The  NRC  stan  has  reviewed  the 
certificate  amendment  application  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material 

Safety  and  Safeguards,  is  prepared  to 
issue  an  amendment  to  the  Certificate  of 
Compliance  for  the  Portsmouth  Gaseous 
Diffusion  Plant  (PORTS).  The  staff  has 
prepared  a  Compliance  Evaluation 
Report  which  provides  details  of  the 
staff's  evaluation. 

The  NRC  staff  has  determined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 


of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
.    the  decision.  The  petition  should 
specifically  explain  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner;  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision: 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  It  no 
I>etition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  U  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
otherwise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Dociunent  Room,  the  Gelman  Building, 
2120  L  Street.  NW,  Washington,  DC,  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see:  (1)  The  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW,  Washington,  DC,  and  at  the 
Local  Public  Document  Room. 
Date  of  amendment  request: 
November  8, 1996,  as  modified  by  USEC 
responses  dated  December  13, 1996,  and 
January  16, 1997,  to  NRC  requests  for 
additional  information  dated  November 
29, 1996,  and  December  31, 1996, 
respectively. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Safety  Requirement  (TSR)  Standby 
Operational  Mode  definition  for  the  UF6 
Withdrawal  Stations  by  allowing  the 
compression  loop  vent  path  to  the 
cascade  to  be  open.  It  should  be  noted 


that  venting  of  the  Withdrawal  Station 
compression  loop  to  the  cascade  is 
routinely  done  at  PORTS.  However, 
accoimting  for  this  procedure  was 
inadvertently  left  out  of  the  Standby 
Operational  Mode  definition  by  USEC 
from  its  proposed  TSRs  which  have 
been  approved  by  the  NRC. 
Basis  for  finding  of  no  significance: 
1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  types  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  change  to  TSR  2.5.1 
permits  evacuating  UF6  bom  the 
compression  loop  in  the  UF6 
withdrawal  station  to  the  cascade, 
which  acts  as  a  low  pressure  sink,  in  the 
Standby  Operational  Mode.  This  change 
will  not  result  in  significantly 
increasing  the  potential  for 
unconfinement  of  UF6  which  could  lead 
to  an  increase  in  effluents  that  may  be 
released  offsite  since  it  only  involves 
venting  of  UF6  from  one  portion  of 
process  piping,  which  confines  UF6  in 
the  Withdrawal  Station,  to  another 
portion  of  process  piping  which 
confines.  UF6  in  the  enrichment 
cascade.  Confinement  of  UF6  within  the 
cascade  is  primarily  provided  by 
maintaining  the  cell  high-side 
(compressor  discharge)  gas  pressure 
below  25  psia  (TSR  2.2.3.13)  and  by 
applying  appropriate  quality  assurance 
requirements  to  process  gas  piping  and 
equipment  (Safety  Analysis  Repdrt 
Section  3.8.2.2).  Therefore,  this  TSR 
amendment  will  not  result  in  significant 
amounts  of  effluents  that  may  be 
released  offsite. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  cumulative  occupational 
radiation  exposure. 

Evacuating  UF6  fit)m  the  compression 
loop  to  the  cascade  in  the  Standby 
Operational  Mode  will  not  significantly 
impart  additional  occupational 
radiation  exposiu«.  The  cascade  or  the 
withdrawal  loops  do  not  result  in 
significant  occupational  radiation 
exposures.  Some  of  the  reasons  being 
that:  (1)  The  occupancy  factor  is  low,  (2) 
distance  frvm  the  source  is  generally 
high,  (3)  significant  shielding  is 
provided  by  piping  and  equipment,  (4) 
depleted  and  low  enriched  uranium  has 
low  specific  activities  and  are  also 
comparatively  low  gamma  radiation 
emitters,  (5)  most  of  the  uranium  is  in 
gaseous  form  (low  density),  and  (6)  UF6 
is  confined  within  quality  controlled 
equipment  and  piping.  Therefore,  any 
transfer  of  confined  UF6  from  the 
withdrawal  station  to  the  cascade  would 
not  measurably  modify  individual  or 
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cumulative  occupational  radiation  - 
exposures. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

Since  the  proposed  changes  do  not 
involve  any  construction,  therefore, 
there  will  be  no  construction  im(>acts. 

4.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  fi-om,  previously  analyzed 
accidents. 

The  proposed  changes  which  involve 
evacuating  UF6  fit>m  the  compression 
loop  to  the  cascade  (low  pressure  sink) 
in  tbe  Standby  Operational  Mode  wrill 
not  result  in  a  significant  increase  in  the 
potential  for  UF6  releases.  In  fact, 
venting  the  compression  loop  to  the 
cascade  may  enhance  safety  by 
minimizing  the  potential  for  over- 
pressurization  of  the  UF6  withdrawal 
loop  with  subsequent  confinement 
rupture.  To  avoid  enrichment  losses, 
UF6  is  vented  back  to  the  A-suction  of 
a  compressor  in  the  cascade  that  has 
UF6  of  similar  enrichment.  All  A- 
suction  pressures  in  lines  that  would 
receive  die  vented  UF6  are 
subatmospheric.  Therefore,  any 
confinement  failure  would  likely  result 
in  inleakage  as  opposed  to  outleakage. 
In  addition,  cascade  units  that  would 
receive  vented  UF6  would  likely  be 
comprised  of  relatively  smaller  sized 
equipment  containing  relatively  smaller 
quantities  of  UF6  since  they  would  be 
located  near  the  top  and  at  the  bottom 
of  the  cascade.  Therefore,  the  proposed 
change  will  not  result  in  a  significant 
increase  in  the  potential  for  UF6 
releases. 

Going  irom  a  closed  compression  loop 
vent  path  to  an  open  compression  loop 
vent  path  will  not  result  in  a  significant 
increase  for,  or  radiological 
consequences  from,  previously 
evaluated  criticality  accidents.  The 
likelihood  of  an  accidental  criticality  in 
the  cascade  due  to  wet-air  (moderator) 
inleakage  would  not  be  increased 
significantly  for  the  following  reasons: 

a.  This  amendment  involves  a  valve 
that  is  internal  to  several  valves  even 
when  the  pigtail  is  not  attached  to  the 
withdrawal  manifold.  These  valves 
would  be  in  the  closed  position. 
Therefore,  several  misvalving  errors 
would  be  required  to  permit  significant 
wet-air  inleakage  into  the  cascade 
through  the  compression  loop  vent 
valve. 

b.  To  maintain  the  integrity  of  the 
UF6  pressure  boundary,  USEC  is 
committed  to  applying  appropriate 
quality  assurance  requirements  to 
process  gas  piping  and  equipment 


(including  valves)  with  diameters  of  2 
inches  or  larger. 

c.  Formation  of  U02F2  in  the  cascade 
due  to  significant  inleakage  of  wet-air 
would  result  in  compressor  vibration 
and  would  reduce  barrier  permeability 
thus  a^ecting  cascade  compressor 
performance  which  would  be  observed 
in  the  control  rooms  via  motor  load 
indications.  Changes  in  compressor  A- 
suction  pressiues  would  also  be 
detected. 

d.  Introduction  of  wet-air  into  the 
cascade  would  be  detected  on  the  line 
recorders  that  continuously  indicate 
nitrogen  and  oxygen  concentrations. 

Based  on  the  primary'  reasons 
provided  above,  the  proposed  TSR 
change  will  also  not  significantly  raise 
the  probability  or  consequences  of  a 
criticality  accident. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

For  similar  reasons  provided  in  the 
assessment  of  criterion  4,  evacuating 
UF6  from  the  compression  loop  to  the 
cascade  in  the  Standby  Operational 
Mode  will  not  result  in  a  new  potential 
accident  involving  UF6  releases  or 
criticality.  In  fact,  venting  the 
compression  loop  to  the  cascade  may 
enhance  safety  by  minimizing  the 
potential  for  over-pressurization  of  the 
UF6  withdrawal  loop  with  subsequent 
confinement  rupture. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

As  discussed  above,  from  a  UF6 
release  accident  standpoint,  venting  to 
the  cascade  may  enhance  safety,  and 
from  a  criticality  accident  standpoint, 
the  safety  impact  is  insignificant.  This 
procedure,  which  is  routine  operation  at 
PORTS,  vdll  not  result  in  the  violation 
of  any  limiting  condition  of  operation. 
Therefore,  the  opening  of  the  vent 
pathway  in  the  Standby  Operational 
Mode  will  not  significantly  reduce  any 
margin  of  safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards,  or  security  programs. 

As  discussed  above,  from  a  UF6 
confinement  standpoint  venting  to  the 
cascade  may  enhance  the  plant's  safety 
program  and  bom  a  criticality  safety 
program  standpoint,  the  safety  impact  is 
insignificant. 

The  staff  has  not  identified  any 
safeguards  or  seciuity  related 
implications  from  the  proposed 
amendment.  Therefore,  the  opening  of 
the  vent  pathway  in  the  Standby 
Operational  Mode  will  not  result  in  an 
overall  decrease  in  the  effectiveness  of 


the  plant's  safety,  safeguards,  or  security 
programs. 

Effective  date:  This  amendment 
becomes  effective  at  12:00  noon  on  the 
dayJoUowing  the  day  issued. 

Certificate  of  Compliance  No.  GDP-2: 
Amendment  will  revise  the  Technical 
Safety  Requirements. 

Local  Public  Document  Room 
location:  Portsmouth  Public  Library, 
1220  Gallia  Street,  Portsmouth.  Ohio 
45662. 

Dated  at  Rockville.  Maryland,  this  4th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 
Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
[PR  Doc.  97-3322  Filed  2-10-97;  8:45  am] 
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[Docket  70-7001] 

Notice  of  Amendment  to  Certificate  of 
Compliance  GDP-1  for  ttw  U.S. 
Enricliment  Corporation,  Paducah 
Gaseous  Diffusion  Plant,  Paducah,  KY 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
made  a  determination  that  the  following 
amendment  request  is  not  significant  in 
accordance  with  10  CFR  76.45.  In 
making  that  determination  the  staff 
concluded  that  (1)  there  is  no  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  effluents  that  may  be 
released  offsite;  (2)  there  is  no 
significant  increase  in  individual  or 
cumulative  occupational  radiation 
exposure;  (3)  there  is  no  significant 
construction  impact;  (4)  there  is  no 
significant  increase  in  the  potential  for, 
or  radiological  or  chemical 
consequences  from,  previously  analyzed 
accidents;  (5)  the  proposed  changes  do 
not  result  in  the  possibility  of  a  new  or 
different  kind  of  accident;  (6)  there  is  no 
significant  reduction  in  any  margin  of 
safety;  and  (7)  the  proposed  changes 
will  not  result  in  an  overall  decrease  in 
the  effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs.  The 
basis  for  this  determination  for  the 
amendment  request  is  shown  below. 

The  NRC  staff  has  reviewed  the 
certificate  amendment  apphcation  and 
concluded  that  it  provides  reasonable 
assurance  of  adequate  safety,  safeguards, 
and  security,  and  compliance  with  NRC 
requirements.  Therefore,  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  is  prepared  to  issue  an 
amendment  to  the  Certificate  of 
Compliance  for  the  Paducah  Gaseous 
Diffusion  Plant.  The  staff  has  prepared 
a  Compliance  Evaluation  Report  which 
provides  details  of  the  staffs  evaluation. 
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The  NRC  staff  has  detennined  that 
this  amendment  satisfies  the  criteria  for 
a  categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  cm  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  this 
amendment. 

USEC  or  any  person  whose  interest 
may  be  affected  may  file  a  petition,  not 
exceeding  30  pages,  requesting  review 
of  the  Director's  Decision.  The  petition 
must  be  filed  with  the  Commission  not 
later  than  15  days  after  publication  of 
this  Federal  Register  Notice.  A  petition 
for  review  of  the  Director's  Decision 
shall  set  forth  with  particularity  the 
interest  of  the  petitioner  and  how  that 
interest  may  be  affected  by  the  results  of 
the  decision.  The  petition  should 
specifically  explahi  the  reasons  why 
review  of  the  Decision  should  be 
permitted  with  particular  reference  to 
the  following  factors:  (1)  The  interest  of 
the  petitioner:  (2)  how  that  interest  may 
be  affected  by  the  Decision,  including 
the  reasons  why  the  petitioner  should 
be  permitted  a  review  of  the  Decision; 
and  (3)  the  petitioner's  areas  of  concern 
about  the  activity  that  is  the  subject 
matter  of  the  Decision.  Any  person 
described  in  this  paragraph  (USEC  or 
any  person  who  filed  a  petition)  may 
file  a  response  to  any  petition  for 
review,  not  to  exceed  30  pages,  within 
10  days  after  filing  of  the  petition.  If  no 
petition  is  received  within  the 
designated  15-day  period,  the  Director 
will  issue  the  final  amendment  to  the 
Certificate  of  Compliance  without 
further  delay.  If  a  petition  for  review  is 
received,  the  decision  on  the 
amendment  application  will  become 
final  in  60  days,  unless  the  Commission 
grants  the  petition  for  review  or 
othenvise  acts  within  60  days  after 
publication  of  this  Federal  Register 
Notice. 

A  petition  for  review  must  be  filed 
with  the  Secretary  of  the  Commission, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gehnan  Building 
2120  L  Street,  NW,  Washington.  DC.  by 
the  above  date. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  and  (2)  the  Commission's 
Compliance  Evaluation  Report.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docvunent 
Room,  the  Gelman  Building.  2120  L 
Street.  NW,  Washington.  DC.  and  at  the 
local  public  document  room. 

Date  of  amendment  request: 
September  30, 1996. 
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Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Safety  Requirement  for  the  cascade  cell 
trip  function  and  revises  limiting 
specific  values  for  battery  performance. 

Basis  for  finding  of  no  significance: 

1.  The  proposed  amendment  will  not 
result  in  a  change  in  the  t)rpes  or 
significant  increase  in  the  amounts  of 
any  effluents  that  may  be  released 
offsite. 

The  proposed  changes  to  TSR  2.4.4.12 
and  SAR  section  3.9.1.3.2  provide  limits 
for  battery  voltage  and  air  circuit 
breaker  air  pressure,  improve  the 
surveillance  requirements  for  measuring 
battery  cell  specific  gravity,  as  well  as 
improved  bases  for  the  limits.  These 
changes  provide  improved  assurance 
that  the  cell  trip  function  will  be 
available,  if  required.  As  such,  these 
changes  enhance  the  ability  of  the 
cascade  trip  function  to  deenergize  the 
process  motors  ("tripping  the  cell"), 
thus  bringing  the  cell  below 
atmospheric  pressure.  By  enhancing  the 
ability  to  perform  the  cell  trip  function, 
the  ability  to  mitigate  the  consequences 
of  postulated  accidents  has  been 
improved.  As  such,  these  changes  have 
no  impact  on  plant  effluents  and  will 
not  result  in  any  impact  to  the 
environment. 

2.  The  proposed  amendment  will  not 
result  in  a  significant  increase  in 
individual  or  ciunulative  occupational 
radiation  exposure. 

The  proposed  changes  provide 
enhanced  assurance  that  the  cell  trip 
function  will  be  available  if  necessary. 
The  changes  will  not  increase  exposure. 

3.  The  proposed  amendment  will  not 
result  in  a  significant  construction 
impact. 

The  proposed  changes  wall  not  result 
in  any  construction,  therefore,  there  will 
be  no  construction  impacts. 

4.  The  propose^  amendment  will  not 
result  in  a  significant  increase  in  the 
potential  for,  or  radiological  or  chemical 
consequences  fi-om,  previously  analyzed 
accidents. 

The  proposed  changes  enhance  the 
availability  of  the  cascade  cell  trip 
function  and  affect  no  other  equipment 
functions.  The  cascade  cell  trip  function 
is  not  involved  in  any  precursor  to  an 
evaluated  accident;  therefore,  the 
potential  of  occurrence  of  an  evaluated 
event  is  unaffected.  The  cell  trip 
function  is  involved  in  the  mitigation  of 
the  consequences  of  previously 
evaluated  accidents  by  deenergizing  the 
process  motors,  thus  bringing  the  cell 
below  atmospheric  pressure.  Revising 
the  limiting  specific  values  for  battery 
performance  and  the  air  pressure 
requirements  for  the  "000"  air  circuit 
breakers  enhances  the  ability  of  the  cell 


trip  function  by  ensuring  that  adequate 
DC  voltage  and  air  pressure  are  available 
to  effect  cell  trip.  Since  the  proposed 
changes  provide  enhanced  assurance 
that  the  function  will  be  available  if 
required,  the  consequences  of 
previously  evaluated  accidents  are  not 
increased. 

5.  The  proposed  amendment  will  not 
result  in  the  possibility  of  a  new  or 
different  kind  of  accident. 

The  proposed  changes  establish  new 
operating  limits  for  plant  equipment 
that  are  within  the  existing  operating 
ranges  of  that  equipment.  The  changes 
create  no  new  operating  conditions  or 
new  plant  configuration  that  could  lead 
to  a  new  or  different  type  of  accident. 

6.  The  proposed  amendment  will  not 
result  in  a  significant  reduction  in  any 
margin  of  safety. 

The  minimimi  air  pressures  and 
battery  voltages  established  by  these 
proposed  changes  are  within  the 
existing  operating  ranges  of  the 
equipment  and  have  been  increased  to 
enhance  the  cell  trip  function,  which  is 
the  only  safety  function  affected  by 
these  parameters.  The  proposed  changes 
cause  no  reductions  in  the  margins  of 
safety. 

7.  The  proposed  amendment  will  not 
result  in  an  overall  decrease  in  the 
effectiveness  of  the  plant's  safety, 
safeguards  or  security  programs. 

The  proposed  changes  enhance  the 
availability  of  the  cascade  cell  trip 
function  and  do  not  affisct  any  other 
equipment  functions  or  administrative 
requirements.  The  cell  trip  function  is 
not  addressed  in  the  safeguards  and 
security  programs.  The  effectiveness  of 
the  safety,  safeguards,  and  security 
programs  is  not  decreased. 

Effective  date:  60  days  after  issuance. 

Certificate  of  Compliance  No.  GDP-l: 
Amendment  will  revise  the  Technical 
Safety  Requirements. 

Local  Public  Dociunent  Room 
location:  Paducah  Public  Library,  555 
Washington  Street,  Paducah,  Kentucky 
42003. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  February  1997. 

For  the  Nuclear  RegiUatory  Conunission. 
Cari  ;.  PiperieUo. 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-3323  Filed  2-10-97;  8:45  am] 
MUMQ  CODE  7SKMH-P 


Sunshirw  Act  Meeting 

AGENCY  HOUNNQ  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  February  10, 17. 24.  and 
March  3. 1997. 
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PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Week  of  February  10 

Thursday,  February  13 

2:00  p.m. 

Briefing  on  Operating  Reactor  Oversight 
Program  and  Status  of  Improvements  in 
NRC  Inspection  Program  (Public 
Meeting) 

(Contact:  Bill  Borchardt,  301-415-1257) 
3:30  p.m. 

Affirmation  Session  (Public  Meeting) 

•(Please  Note:  These  items  will  be  affirmed 
immediately  following  the  conclusion  of 
the  preceding  meeting.) 

a:  Louisiana  Energy  Services  (Claiborne 
Enrichment  Center);  Atomic  Safety  and 
Licensing  Board  Partial  Initial  Decision 
(Resolving  Contentions  ).4,  K,  and  Q), 
LBP-96-25. 

Week  of  February  17— Tentative 

Tuesday,  February  18 

1:00  p.m. 
Briefing  on  BPR  Project  on  Redesigned 
Materials  Licensing  Process  (Public 
Meeting) 
(Contact:  Don  Cool,  301-415-7197) 
2:30  p.m. 
Briefing  on  Analysis  of  Quantifying  Plant 
Watch  List  Indicators  (Public  Meeting) 
(Contact:  Rich  Barrett.  301-415-7482) 

Wednesday,  February  19 

2:00  p.m. 
Briefing  on  Millstone  and  Maine  Yankee 

Lessons  Learned  (Public  Meeting) 
(Contact:  Steve  Stein,  301-415-1296) 
3:30  p.m. 
Affirmation  Session  (Public  Meeting)  (if 
needed) 

Thursday,  February  20 

2:00  p.m. 
Briefing  on  EEO  Program  (Public  Meeting) 
(Contact:  Ed  Tucker,  301-415-7382) 

Week  of  February  24— Tentative 

Wednesday,  February  26 

11:30  a.m. 
Affirmation  Session  (Public  Meeting)  (if  . 
needed) 

Week  of  March  3— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  March  3. 


•The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Bill  Hill.  (301)  415-1661. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  Internet  at: 
http://www.nrc.gov/SECY/smj/schedule.  htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 


longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  February  7. 1997. 
WiUiam  M.  Hill,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

IFR  Doc.  97-3500  Filed  2-7-97;  1:40  p.m.) 

BILUNG  CODE  7590-01-M 


Final  Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  State  of  Vermont 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Vermont.  The  MOU  provides  the  basis 
for  mutually  agreeable  procedures 
whereby  the  State  of  Vermont  may 
utilize  die  NRC  Emergency  Response 
Data  System  (ERDS)  to  receive  data 
during  an  emergency  at  a  commercial 
nuclear  power  plant  in  Vermont.  Public 
comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register,  Vol.  57.  No.  28, 
February  11, 1992. 

EFFECTIVE  DATE:  This  MOU  is  effective 
December  10, 1996. 
ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room,  2120  L 
Street,  N.W.  (Lower  Level),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  )olicoeur  or  Eric  D.  Weinstein,  Office 
for  Analysis  and  Evaluation  of 
Operational  Data.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-6402  or 
(301) 415-7559. 

SUPPLEMENTARY  INFORMATION:  The 
attached  MOU  is  intended  to  formalize 
and  define  the  manner  in  which  the 
NRC  will  cooperate  with  the  State  of 
Vermont  to  provide  data  related  to  plant 
conditions  during  emergencies  at 
commercial  nuclear  power  plants  in 
Vermont. 


Dated  at  Rockville,  Maryland,  this  28th  day 
of  January,  1997. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Denwood  F.  Ross,  Jr., 
Acting  Director,  Office  for  Analysisvnd 
Evaluation  of  Operational  Data. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  Sjrstem  Between  the 
State  of  Vermont  and  the  U.S.  Nuclear 
Regulatory  Conunission 

I.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of 
Vermont  enter  into  this  Agreement 
under  the  authority  of  Section  274i  of 
the  Atomic  Energy  Act  of  1954,  as 
amended. 

The  State  of  Vermont  recognizes  the 
Federal  Government,  primarily  the  NRC, 
as  having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

II.  Background 

A.  The  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  believes  that  its  mission  to 
protect  the  public  health  and  safety  can 
be  served  by  a  policy  of  cooperation 
with  the  State  governments  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (54 
FR  7530,  February  22, 1989).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC.  This  agreement  is  intended 
to  be  consistent  with,  and  implement  ^ 
the  provisions  of  the  NRC's  policy 
statement. 

C.  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by,  among  other  things,  responding  to 
emergencies  at  the  licensee's  facilities., 
and  monitoring  the  status  and  adequacy 
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of  the  licensee's  responses  to  emergency 
situations. 

D.  The  State  of  Vermont  fulfills  its 
statutory  mandate  to  provide  for 
preparedness,  response,  mitigation,  and 
recovery  in  the  event  of  an  accident  at 
a  nuclear  power  plant  through  the  State 
of  Vermont  Emergency  Management, 
Radiological  Emergency  Response 
Program. 

m.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  Vermont  Emergency 
Management  will  cooperate  in  planning 
and  maintaining  the  capability  to 
transfer  reactor  plant  data  via  the 
Emergency  Response  Data  System 
(ERDS)  during  emergencies  at  nuclear 
power  plants  in  the  State  of  Vermont. 

B.  It  is  understood  by  the  NRC  and  the 
State  of  Vermont  that  ERDS  data  will 
only  be  transmitted  by  a  hcensee  during 
emergencies  classified  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exercises  when  available. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the  State  of 
Vermont,  or  to  affect  or  otherwise  alter 
the  terms  of  any  agreement  in  effect 
under  the  authority  Section  274b  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
nor  is  anything  in  this  Agreement 
intended  to  restrict  or  expand  the 
authority  of  the  State  of  Vermont  on 
matters  not  within  the  scope  of  this 
A^eement. 

D.  Nothing  in  this  Agreement  confers 
upon  the  State  of  Vermont  authority  to 
(1)  interpret  or  modify  NRC  regulations 
and  NRC  requirements  imposed  on  the 
hcensee;  (2)  take  enforcement  actions; 
(3)  issue  confirmatory  letters;  (4)  amend, 
modify,  or  revoke  a  license  issued  by 
NRC;  or  (5)  direct  or  recommend 
nuclear  power  plant  employees  to  take 
or  not  to  take  any  action.  Authority  for 
all  such  actions  is  reserved  exclusively 
to  the  NRC. 

IV.  NRC*  General  Responsibilities 

Under  this  agreement.  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System. 
ERDS  is  a  system  designed  to  receive, 
store  and  retransmit  data  from  in-plant 
data  systems  at  nuclear  power  plants 
during  emergencies.  The  NRC  vyill 
provide  user  access  to  ERDS  data  to  one 
user  terminal  for  the  State  of  Vermont 
during  emergencies  at  nuclear  power 
plants  which  have  implemented  an 
ERDS  interface  and  for  which  any 
portion  of  the  plant's  10  mile 
Emergency  Plaiming  Zone  (EFZ)  lies 
within  the  State  of  Vermont.  The  NRC 
agrees  to  provide  unique  software 
already  available  to  NRC  (not 
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commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 

V.  Vermont  Emergency  Management's 
General  Responsibilities 

A.  Vermont  Emergency  management 
Mdll,  in  cooperation  with  the  NRC 
establish  a  capabihty  to  receive  ERDS 
data.  To  this  end,  Vermont  Emergency 
Management  will  provide  the  necessary 
computer  hardware  and  commercially 
licensed  software  required  for  ERDS 
data  transfer  to  users. 

B.  Vermont  Emergency  management 
agrees  not  to  use  ERDS  to  access  data 
from  nuclear  power  plants  for  which  a 
portion  of  the  10  mile  Emergency 
Planning  Zone  does  not  fall  within  its 
State  boundary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation 

Vermont  Emergency  Management  and 
the  NRC  agree  to  work  in  concert  to 
assure  that  the  following 
communications  and  information 
exchange  protocol  regarding  the  NRC 
ERDS  are  followed. 

A.  Vermont  Emergency  Management 
and  the  NRC  agree  in  good  faith  to  make 
available  to  each  other  information 
within  the  intent  and  scope  of  this 
Agreement. 

B.  NRC  and  Vermont  Emergency 
Management  agree  to  meet  as  necessary 
to  exchange  information  on  matters  of 
common  concern  pertinent  to  this 
Agreement.  Unless  otherwise  agreed, 
such  meetings  will  be  held  in  the  NRC 
Operations  Center.  The  affected  utilities 
will  be  kept  informed  of  pertinent 
information  covered  by  this  Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  Vermont  Emergency  Management 
will  protect  sensitive  information  to  the 
extent  permitted  by  the  Federal 
Freedom  of  hiformation  Act.  the  State 
Freedom  of  hiformation  Act.  10  CFR 
2.790,  and  other  applicable  authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to 
Vermont  Emergency  Management  by  the 
NRC.  Vermont  Emergency  Management 
may  test  its  ability  to  access  ERDS  data 
during  these  scheduled  tests,  or  may 
schedule  independent  tests  of  the  State 
link  writh  the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating,  Vermont 
Emergency  Management  will  coordinate 


with  NRC  in  advance  to  ensure  ERDS 
availabihty.  NRC  reserves  the  right  to 
preempt  ERDS  use  for  any  exercise  in 
progress  in  the  event  of  an  actual  event 
at  any  licensed  nuclear  power  plant. 

Vn.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 
Director,  Incident  Response  Division, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  and  the  Director, 
Vermont  Emergency  Management. 
These  individuals  may  designate 
appropriate  staff  representatives  for 
purpose  of  administering  this 
Agreement. 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  Vermont  Emergency 
Management  staff  members  on  technical 
and  other  day-to-day  activities. 

Vm.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement,  NRC  and  Vermont 
Emergency  Management  will  work 
together  to  resolve  these  differences. 

B.  Resolution  of  differences  between 
the  State  and  NRC  staff  over  issues 
arising  out  of  this  Agreement  will  be  the 
initial  responsibility  of  the  NRC 
Incident  Response  Division 
management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 
Vin.A  and  Vm.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  of 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC's  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission's 
regulations. 

K.  Effective  Date 

The  Agreement  will  take  effect  after  it 
has  been  signed  by  both  parties. 

X.  Duration  ' 

.A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

XI.  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  apphcation  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
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provisions  to  other  persons  or 
circumstances  will  not  be  affected. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated:  December  2, 1996. 
Jamea  M.  Taylor. 
Executive  Director  for  Operations. 

For  the  State  of  Vermont. 

Dated:  December  10, 1996. 
Geoi:gB  L.  Lowe, 

Director,  Vennont  Emergency  Management. 
(FR  Doc.  97-3320  Filed  2-10-97;  8:45  am] 
BIUJNO  CODE  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  10-22492;  812-10396] 

John  Nuveen  &  Co.  Incorporated  and 
Nuveen  Tax-Free  Unit  Trusts;  Notice  of 
Application 

February  4. 1997. 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  John  Nuveen  &  Co. 
Incorporated  (the  "Sponsor"),  Nuveen 
Tax-Free  Unit  Trusts  (the  "Nuveen 
Trust"),  and  any  future  trusts  sponsored 
by  the  Sponsor  (together  with  the 
Nuveen  Trust,  the  "Trusts"),  and  their 
respective  series  (each,  a  "Series"  or  a 
"Trust  Series"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  2(a)(32),  2(a)(35).  12(d)(3), 
14(a),  ig(b),  22(d),  and  26(a)(2)  of  the 
Act,  and  rules  19b-l  and  22c-l 
thereunder;  under  section  11(a)  for  an 
exemption  from  section  11(c);  and 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(a). 
SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit:  (a)  the  Trust 
to  impose  sales  charges  on  a  deferred 
basis,  and  to  waive  the  deferred  sales 
charge  in  certain  circumstances;  (b) 
certain  offers  of  exchemge  involving  the 
Trusts;  (c)  units  of  the  Trusts  to  be 
publicly  offered  without  requiring  the 
Sponsor  to  take  for  its  own  account  or 
place  with  others  $100,000  worth  of 
units  in  those  Trusts;  (d)  certain  Trusts 
to  distribute  capital  gains  resulting  from 
the  sale  of  portfolio  securities  within  a 
reasonable  time  after  receipt;  (e)  a 
terminating  Series  of  a  Trust  to  sell 
portfolio  seciuities  to  a  new  Series  of 
the  Trust;  and  (0  certain  Trust  Series  to 
invest  up  to  10.5%,  and  certain  other 
Trust  Series  to  invest  up  to  20.5%  of 
their  assets  in  the  securities  of  issuers 


that  derived  more  than  15%  of  their 
gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

FIUNQ  DATE:  The  application  was  filed 
on  October  15, 1996. 
HEARMO  OR  NOTIFICATION  OF  HEARiNQ:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  Uie  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  3, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
apphcants.  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  request,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  N.W.,  Washington,  D.C.  20549. 
Applicants:  333  West  Wacker  Drive, 
Chicago.  IL  60606. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Counsel, 
at  (202)  942-0581,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
appUcation.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Trust  is  or  will  be  a  unit 
investment  trust  registered  as  an 
investment  company  imder  the  Act. 
Each  of  the  Trusts  is  sponsored  by  the 
Sponsor,  and  is  made  up  of  one  or  more 
Series  of  separate  unit  investment  trusts 
issuing  securities  registered  or  to  be 

'  registered  under  the  Securities  Act  of 
1933.  Each  Series  is  created  by  a  Trust 
Indenture  (the  "Indentiu«")  between  the 
Sponsor  and  a  banking  institution  or 
trust  company  as  trustee  (the 
"Trustee").  The  Sponsor  is  a  wholly- 
owned  subsidiary  of  The  John  Nuveen 
Company,  of  which  approximately  78% 
is  owned  by  The  St.  Paul  Companies, 
Inc. 

2.  The  fundamental  structures  of  the 
Trusts  and  the  various  Series  are  similar 
in  most  respects,  however,  the 
investment  objectives  may  differ.  In  all 
cases,  the  Sponsor  will  acquire  a 
portfolio  of  securities  which  it  then 
deposits  with  the  Trustee  in  exchange 
for  certificates  representing  units  of 


fractional  undivided  interest  ("Units") 
in  the  deposited  portfolio.  The  Units  are 
then  offered  to  the  pubUc  through  the 
Sponsor  and  dealers  at  a  public  offering 
price  which,  during  the  initial  offering 
period,  is  based  upon  the  aggregate 
offering  side  evaluation  of  the 
underlying  securities  plus  a  front-end 
sales  charge.  This  sales  charge  is  the 
maximum  amount  applicable  to  any 
particular  Series  of  a  Trust  and 
currently  ranges  from  4.9%  to  2.5%  of 
the  pubUc  offering  price,  depending  on 
the  term  of  the  underlying  securities. 
The  Sponsor  may  reduce  the  sales 
charge  under  certain  circtunstances, 
which  will  be  disclosed  in  the 
prospectus.  Any  such  reduction  will  be 
made  in  accordance  with  rule  22d-l. 

3.  The  Sponsor  maintains  a  secondary 
market  for  Units  of  outstanding  Series, 
and  continually  offers  to  purchase  these 
Units  at  prices  based  upon  the  bid  side 
evaluation  of  the  underlying  securities. 
Investors  may  purchase  Units  on  the 
secondary  market  at  the  current  pubhc 
offering  price  plus  a  front-end  sales 
charge.  If  the  Sponsor  discontinues 
maintaining  such  a  market  at  any  time 
for  any  Series,  holders  of  Units 
("Unitholders")  of  such  a  Series  may 
redeem  their  Units  through  the  Trustee. 

A.  Deferred  Sales  Charge 

1.  The  Sponsor  proposes  to 
implement  a  program  for  one  or  more 
Trust  Series  under  which  part  or  all  of 
the  sales  charge  would  be  deferred. 
Under  applicants'  deferred  sales  charge 
("DSC")  proposal,  the  Sponsor  will 
determine  both  the  maximum  amoimt  of 
the  sales  charge  per  Unit,  and  whether 
to  defer  the  collection  of  all  or  part  of 
the  sales  charge  over  a  period  (the 
"Collection  Period")  subsequent  to  the 
settlement  date  for  the  purchase  of 
Units.  The  Sponsor  will  in  no  event  add 
to  the  deferred  amount  of  the  sales 
charge  any  additional  amount  for 
interest  or  any  similar  or  related  charge 
to  reflect  or  adjust  for  such  deferral. 

2.  The  Sponsor  anticipates  collecting 
a  portion  of  the  total  sales  chaise 
inunediately  upon  the  purchase  of  Trust 
Units.  The  balance  of  the  sales  charge 
will  be  collected  over  the  Collection 
Period  for  the  particular  Trust  Series.  A 
ratable  portion  of  the  sales  charge 
remaining  to  be  collected  will  be 
deducted  from  each  Unitholder's 
distributions  on  the  Units  ("Distribution 
Deductions")  during  the  Collection 
Period  until  the  total  amount  of  the 
sales  charge  per  Unit  is  collected.  If 
distribution  income  is  insufficient  to 
pay  a  DSC  installment,  the  Trustee, 
pursuant  to  the  powers  granted  in  the 
Indenture,  will  have  the  abiUty  to  sell 
portfoUo  securities  in  an  amount 
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necessary  to  provide  the  requisite 
payments.  If  a  Unitholder  redeems  his 
or  her  Units  before  the  total  sales  charge 
has  been  collected  from  installment 
payments,  the  Sponsor  intends  to 
deduct  any  amount  of  unpaid  DSC  from 
sale  or  redemption  proceeds.  Applicants 
represent  that  the  total  of  all  these 
amounts  will  in  no  event  exceed  the 
maximum  sales  charge  per  Unit. 
3.  For  purposes  of  determining 
whether  a  DSC  applies  to  a  particular 
redemption  or  sale  of  Units,  the  Sponsor 
will  assume  that  Units  on  which  the 
total  aggregate  of  Distribution 
Deductions  has  been  collected  are 
Uquidated  first.  Any  Units  disposed  of 
over  and  above  such  amounts  will  be 
subject  to  the  DSC,  which  will  be 
applied  on  the  assumption  that  Units 
held  for  the  longest  time  are  redeemed 
first.  Therefore,  the  DSC  will  be  the 
balance  of  the  sales  charge  per  Unit, 
determined  as  of  the  date  of  purchase, 
which  remains  owing  and  uncollected. 
The  Sponsor  may  in  the  future  choose 
to  waive  the  DSC  in  connection  with 
redemption  or  sales  of  Units  under 
certain  circumstances.  Any  such  waiver 
of  the  DSC  will  be  disclosed  in  the 
prospectus  and  will  be  implemented  in 
accordance  with  rule  22d-l. 

4.  The  Sponsor  believes  that  the  DSC 
program  will  be  adequately  disclosed  to 
potential  investors  as  well  as 
Unitholders.  The  prospectus  for  each 
Trust  Series  will  describe  the  operation 
of  the  DSC,  including  the  amount  and 
date  of  each  Distribution  Deduction,  and 
the  duration  of  the  Collection  Period. 
The  prospectus  also  will  disclose  that 
the  Trustee  may  sell  Trust  securities  in 
the  event  that  income  generated  by  the 
Trust  portfolio  is  insufficient  to  pay  for 
DSC  expenses.  Applicants  also  state  that 
each  annual  report  will  provide 
Unitholders  with  information  as  to  the 
aggregate  amount  of  annual  DSC 
payments  made  by  the  Trust  during  the 
previous  fiscal  year  on  both  a  Series  and 
per  Unit  basis.  Further,  the  seciixities 
confirmation  statement  for  each 
Unitholder's  purchase  transaction  will 
state  both  the  front-end  sales  charge  and 
the  DSC  that  will  be  imposed,  and  that 
the  DSC  will  be  withdrawn  in  regular 
installments  from  distribution  payments 
made  to  Unitholders. 

B.  Exchange  Option  and  Rollover 
Option 

1.  Applicants  also  seek  an  exemption 
to  permit  offers  of  exchange  among 
Series  of  the  Trusts  (the  "Exchange 
Option"),  and  o^ers  of  exchange  made 
in  connection  with  the  termination  of 
Trust  Series  (the  "Rollover  Option"). 
The  Exchange  Option  will  extend  to  all 
exchanges  of  Units  sold  either  with  a 


front-end  sales  charge  or  with  a  DSC. 
The  Rollover  Option  will  give 
Unitholders  the  ability  to  "roll  over" 
any  or  all  of  their  Units  in  a  Series  of 
a  Trust  (each,  a  "Rollover  Trust")  that 
is  terminating  for  Units  of  a  new  Trust 
Series  of  the  same  type  (a  "New  Trust") 
at  a  reduced  sales  charge. 

2.  An  investor  who  purchases  Units 
under  either  the  Exchange  Option  or  the 
Rollover  Option  will  pay  a  lower  sales 
charge  than  that  which  would  be  paid 
by  a  new  investor.  The  reduced  sales 
charge  imposed  will  be  reasonably 
related  to  the  expenses  incurred  in 
connection  with  the  administration  of 
the  program,  which  may  include  an 
amount  that  will  fairly  and  adequately 
compensate  the  Sponsor  and  the 
participating  underwriters  and  brokers 
for  their  services  in  providing  the 
program. 

3.  The  sales  charge  on  Units  acquired 
pursuant  to  the  Exchange  option 
generally  will  be  reduced  from 
maximum  sales  charges  ranging  from 
4.9%  to  2.5%  of  the  public  offering 
price  (5.5%  to  0%  for  sales  on  the 
secondary  market)  to  a  flat  fee  (e.g.,  $25 
per  100  Units  for  Units  of  a  Series 
whose  initial  cost  wa§_a£pjx»dmately 
$10  per  Unit,  or  SZSperltooO  Units  for 
Units  of  a  Series  whose  initial  cost  was 
approximately  $1.00  per  Unit)  or  a 
percentage  of  the  public  offering  price. 
An  adjustment  will  be  made  if  Units  of 
any  Trust  Series  are  exchanged  within 
five  months  of  their  acquisition  for 
Units  of  a  Trust  Series  with  a  higher 
sales  charge  (the  "Five  Months 
Adjustment").  An  adjustment  also  will 
be  made  if  Units  that  impose 
Distribution  Deductions  are  exchanged 
for  Units  of  a  Trust  Series  that  imposes 
a  front-end  sales  charge  at  any  time 
before  the  EMstribution  Deductions  (plus 
any  portion  of  the  sales  charge  on  the 
exchanged  Units  collected  up  front) 
have  at  least  equaled  the  per  Unit  sales 
charge  then  applicable  on  the  acquired 
Units  (the  "DSC  Front-end  Exchange 
Adjustment").  In  cases  involving  either 
the  Five  Months  or  the  DSC  Front-end 
Exchange  Adjustment,  the  exchange  fee 
will  be  the  greater  of:  (a)  the  reduced 
sales  charge,  or  (b)  an  amount  which, 
together  with  the  sales  charge  already 
paid  on  the  Units  being  exchanged, 
equals  the  normal  sales  charge  on  the 
Units  of  the  Trust  Series  being  acquired 
through  such  exchange  (the  "Exchange 
Trust"),  determined  as  of  the  date  of  the 
exchange.  The  Sponsor  may  waive,  with 
appropriate  disclosures,  such  exchange 
fee,  and  reserves  the  right  to  vary  the 
sales  charge  normally  applicable  to  a 
Series,  to  vary  the  charge  applicable  to 
exchanges,  and  to  modify,  suspend,  or 
terminate  the  Exchange  Option  as  set 


forth  in  the  conditions  to  the 
application. 

4.  Under  the  Exchange  Option,  if  DSC 
Units  are  exchanged  for  DSC  Units  of 
another  Series,  the  reduced  sales  charge 
will  be  collected  in  connection  with 
such  an  exchange.  The  Distribution 
Deductions  will  continue  to  be  taken 
from  the  investment  income  generated 
by  the  newly  acquired  Units,  or 
proceeds  from  the  sale  of  Trust  portfolio 
securities,  as  the  case  may  be,  imtil  the 
original  balance  of  the  sales  charge 
owed  on  the  initial  investment  has  been 
collected.  The  DSC  due  on  the  initial 
investment  will  not  be  collected  at  the 
time  of  exchange,  except  in  the  case  of 
any  exchange  to  a  Series  not  having  a 
DSC. 

5.  Under  the  Rollover  Option, 
Unitholders  of  Rollover  Trusts  may  elect 
by  a  certain  date  (the  "Rollover 
Notification  Date")  to  redeem  their 
Units  in  a  terminating  Rollover  Trust, 
and  invest  in  Units  of  a  New  Trust, 
which  is  created  on  or  about  the 
Rollover  Notification  Date,  at  a  reduced 
sales  charge.  Unitholders  making  such 
an  election  will  be  referred  to  as 
"Rollover  Unitholders."  The  applicable 
sales  charge  upon  the  initial  investment 
in  a  Rollover  Trust  typically  is  2.9%  of 
the  public  offering  price,  while  the 
reduced  sales  charge  applicable  to  a 
Rollover  Unitholder's  investment  in  a 
New  Trust  usually  will  be  1.9%  of  the 
public  offering  price. 

C.  Purchase  and  Sale  Tmnsactions 
Between  a  Rollover  Trust  and  a  New 
Trust 

1.  AppUcants  also  request  an 
exemption  to  permit  any  Rollover  Trust 
to  sell  their  portfolio  securities  to  a  New 
Trust,  and  the  New  Trust  to  purchase 
these  securities.  Each  Rollover  Trust 
will  contain  a  portfoHo  of  equity 
seciuities  (the  "Equity  Securities") 
representing  a  portion  of  a  specific 
pubhshed  index  (an  "Index").  The 
Equity  Securities  in  each  portfolio  will 
be:  (a)  Actively  traded  [i.e.,  have  had  an 
average  daily  trading  volume  in  the 
preceding  six  months  of  a  least  500 
shares  equal  in  value  to  at  least  U.S. 
$25,000)  on  (i)  an  exchange  (an 
"Exchange")  which  is  either  a  national 
securities  exchange  that  meets  the 
quahfications  of  section  6  of  the 
Securities  Exchange  Act  of  1934,  or  a 
foreign  securities  exchange  ("Foreign 
Exchange")  that  meets  the  qualifications 
set  forth  in  a  proposed  amendment  to 
rule  12d3-l(d)(6)  under  the  Act,'  and 


'  Investment  Company  Act  Release  No.  17096 
(Aug.  3.  1989)  (proposing  amendments  to  rule 
12d3-l).  The  proposed  amendment  defmed  a 
"Qualifled  Foreign  Exchange"  to  mean  a  foreign 
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which  releases  daily  closing  prices,  or 
(ii)  the  Nasdaq-National  Majiiet  System 
("Nasdaq-NMS"):  and  (b)  included  in  an 
Index. 

2.  The  investment  objective  of  each 
Rollover  Trust  is  to  seek  a  greater  total 
return  than  that  achieved  by  the  stocks . 
comprising  the  entire  Index  over  the  life 
of  the  Rollover  Trust.  To  achieve  this 
objective,  each  Rollover  Trust  will 
consist  of  a  specified  number  of  the 
highest  dividend  yielding  securities  in 
such  Rollover  Trust's  respective  Index, 
or  in  a  specified  number  of  the  lowest 
dollar  price  per  share  of  the  highest 
dividend  yielding  securities  in  such 
Rollover  Trust's  respective  Index.  For 
example,  certain  Rollover  Trusts  (the 
"Ten  Series")  will  invest  for  a  specified 
period  in  approximately  equal  values  in 
the  ten  common  stocks  contained  in  the 
Dovr  Jones  Industrial  Average  (the 
"DJIA"),  the  Financial  Times  Industrial 
Ordinary  Share  Index  (the  "FT  Index"), 
or  the  Hang  Seng  Index,  having  the 
highest  yields  as  of  no  more  than  three 
business  days  prior  to  the  Ten  Series' 
initial  date  of  deposit.  In  addition,  other 
Rollover  Trusts  (the  "Five  Series")  will 
pursue  their  objective  by  investing  for  a 
specified  period  in  approximately  equal 
values  in  the  common  stocks  of  the  five 
companies  with  the  lowest  dollar  price 
per  share  of  the  ten  companies  in  the 
DJIA,  the  FT  Index,  or  the  Han  Seng 
Index,  having  the  highest  dividend 
yields  as  of  no  more  than  three  business 
days  prior  to  the  Five  Series'  initial  date 
of  deposit. 

3.  the  securities  deposited  in  each 
Rollover  Trust  are  chosen  solely 
according  to  the  formulas  described 
above  and  set  forth  in  the  prospectus  for 
the  Rollover  Trust.  The  Sponsor  will  not 
have  any  discretion  as  to  which 
securities  are  purchased,  because 
securities  are  initially  purchased  in 
accordance  with  the  formulas  described 
above.  The  Rollover  Trust's  portfolios 
will  not  be  actively  managed  and  will 
not  be  altered  to  reflect  changes  to  those 
stocks  comprising  the  top  dividend 
yielding  stocks  (or  lowest  priced  stocks 
of  the  top  dividend  yielding  stocks)  in 
an  Index  on  a  date  aiter  the  Rollover 
Trust's  initial  date  of  deposit.  The 
Sponsor  does  not  have  discretion  as  to 
when  seciuities  will  be  sold,  except  that 
the  Sponsor  is  authorized  to  sell 
securities  in  extremely  limited 
circiunstances,  such  as  a  default  by  the 
issuer  on  the  payment  on  any  of  its 
outstanding  obligations,  a  decline  in  the 
price  of  an  Equity  Seciuity,  or  other 


stock  exchange  meeting  certain  standards  with 
respect  to  trading  volume  and  other  matters.  As 
subsequently  amended,  however,  the  rule  omitted 
that  proposed  definition. 


credit  factors  that,  in  the  opinion  of  the 
Sponsor,  would  cause  the  retention  of 
the  securities  to  be  detrimental  to  the 
Rollover  Trust. 

4.  Each  Rollover  Trust  will  hold  its 
securities  for  a  specified  period, 
generally  one  year.  As  the  Rollover 
Trust  terminates,  the  Sponsor  intends  to 
create  a  New  Trust  for  the  next  period. 
With  respect  to  the  Rollover  Trusts,  the 
New  Trust  will  be  based  on  the  same 
Index,  using  the  same  number  of  current 
top  dividend  yielding  securities  (or  of 
the  lowest  price  per  share  securities  of 
the  highest  dividend  yielding  seciuities, 
whichever  is  applicable]  in  the  Index. 

5.  There  normally  is  some  overlap 
bom  year  to  year  of  the  highest 
dividend  yielding  seciirities  (or  the 
lowest  dollar  price  per  share  stocks  of 
the  highest  dividend  yielding  securities) 
in  an  Index  and,  therefore,  between  the 
portfolios  of  each  terminating  Rollover 
Trust  and  the  related  New  Trust.  For 
example,  of  the  ten  highest  dividend 
yielding  seciuities  on  the  DJIA  as  of 
May  1995,  eight  were  among  the  top  ten 
dividend  yielding  securities  at 
approximately  the  same  time  the 
following  year. 

6.  In  connection  with  its  termination, 
each  Rollover  Trust  will  sell  all  of  its 
portfolio  securities  on  an  Exchange  or 
Nasdaq-NMS  as  quickly  as  practicable, 
but  over  a  period  of  time  so  as  to 
minimize  any  adverse  impact  on  the 
market  price.  Similarly,  a  New  Trust 
will  acquire  its  portfolio  securities  in 
purchase  transactions  on  an  exchange  or 
non  Nasdaq-NMS.  This  procedure  will 
result  in  sul>stantial  brokerage 
commissions  on  portfolio  securities  of 
the  same  issue  that  are  home  by  the 
Unitholders  of  both  the  Rollover  Trust 
and  the  New  Trust. 

7.  In  light  of  these  costs,  applicants 
request  exemptive  relief  to  permit  any 
Rollover  Trust  having  the  characteristics 
described  above  to  sell  Equity  Securities 
to  a  New  Trust,  and  to  permit  the  New 
Trust  to  purchase  Equity  Securities  at 
the  closing  sales  price  of  such  securities 
on  the  appUcable  Exchange  or  on 
Nasdaq-l^S  on  the  sale  date,  provided 
that  applicants  comply  with  rule  17a-7 
under  the  Act,  except  for  paragraph  (e) 
thereof,  as  discussed  below. 

8.  In  order  to  minimize  overreaching, 
the  Sponsor  will  certify  to  the  Trustee, 
within  five  days  of  each  sale  fi-om  a 
Rollover  Trust  to  a  New  Trust:  (a)  That 
the  transaction  is  consistent  with  the 
poUcy  of  both  the  Rollover  Trust  and 
the  New  Trust,  as  recited  in  their 
respective  registration  statements  and 
reports  filed  under  the  Act;  (b)  the  date 
of  such  transaction;  and  (c)  the  closing 
sales  price  on  the  Exchange  or  on 
Nasdaq-NMS  for  the  sale  date  of  the 


securities  subject  to  such  sale.  The 
Trustee  will  then  countersign  the 
certificate,  unless  the  Trustee  disagrees 
with  the  price  Usted  on  the  certificate, 
in  which  event  the  Trustee  will 
immediately  inform  the  Sponsor  orally 
of  any  such  disagreement  and  returns 
the  certificate  within  five  days  to  the 
Sponsor  with  corrections  duly  noted. 
Upon  the  Sponsors  receipt  of  a 
corrected  certificate,  if  the  Sponsor  can 
verify  the  corrected  price  by  reference  to 
an  independently  published  Ust  of 
closing  sales  prices  for  the  date  of  the 
transactions,  the  Sponsor  will  ensure 
that  the  price  of  Units  of  the  New  Trust, 
and  distributions  to  Unitholders  of  the 
Rollover  Trust  with  regard  to 
redemption  of  their  Units  or  termination 
of  the  Rollover  Trust,  accurately  reflect 
the  corrected  price.  If  the  Sponsor 
disagrees  with  the  Trustee's  corrected 
price,  the  Sponsor  and  the  Trustee  will 
jointly  determine  the  correct  sales  price 
by  reference  to  a  mutually  agreeable, 
independently  published  Ust  of  closing 
sales  prices  for  the  date  of  the 
transaction. 

D.  Investments  in  Securities  Related 
Issuers  on  Certain  Indexes 

1.  Applicants  also  request  an 
exemption  to  permit  the  Ten  Series  to 
acquire  seciuities  of  an  issuer  that 
derives  more  than  15%  of  its  gross 
revenues  from  "securities  related 
activities"  (as  defined  in  rule  12d3- 
1(d)(1)),  provided  that:  (a)  Those 
securities  are  included  in  the  DJIA,  the 
FT  Index,  or  the  Hang  Seng  Index;  (b) 
they  have  one  of  the  ten  highest  yields 
of  stocks  comprising  the  DJIA,  the  FT 
Index,  or  the  Hang  Seng  Index  no  more 
than  three  business  days  prior  to  the 
initial  date  of  deposit;  and  (c)  the  value 
of  the  securities  deposited  of  each 
securities  related  issuer  represents  no 
more  than  approximately  10%,  but  in 
no  event  more  than  10.5%,  of  the  value 
of  that  Ten  Series'  total  assets  as  of  its 
initial  date  of  deposit.  In  addition. 
Applicants  request  an  exemption  to 
permit  the  Five  Series  to  acquire 
securities  of  an  issuer  that  derives  more 
than  15%  of  its  gross  revenues  from 
"securities  related  activities"  (as 
defined  in  rule  12d3-l{d)(l)),  provided 
that:  (a)  those  securities  are  included  in 
the  DJIA,  the  FT  Index,  or  the  Hang 
Seng  Index;  (b)  they  are  securities  of  one 
of  the  five  companies  with  the  lowest 
dollar  price  per  share  of  the  ten  stocks 
in  the  DJIA,  the  FT  Index,  or  the  Hang 
Seng  Index  having  the  highest  dividend 
yield  as  of  no  more  than  three  business 
days  prior  to  the  initial  date  of  deposit; 
and  (c)  the  value  of  the  securities 
deposited  of  each  securities  related 
issuer  represents  no  more  than 
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approxiinately  20%,  but  in  no  event 
more  than  20.5%.  of  the  value  of  that 
Five  Series'  total  assets  as  of  its  Initial 
date  of  deposit. 

2.  As  noted  above,  the  Ten  Series  and 
the  Five  Series  will  contain  a  portfolio 
of  Equity  Securities  which  represents  a 
portion  of  the  DJIA.  the  FT  Index,  or  the 
Hang  Seng  Index.  The  DJIA  comprises 
30  widely-held  common  stocks  listed  on 
the  New  York  Stock  Exchange  that  are 
chosen  by  the  editors  of  The  Wall  Street 
Journal.  The  FT  Index  comprises 
widely-held  common  stocks  listed  on 
the  London  Stock  Exchange  that  are 
chosen  by  the  editors  of  the  The 
Financial  Times  (London).  The  FT 
Index  is  an  unwei^ted  average  of  30 
companies  representative  of  British 
industry  and  commerce.  The  Hang  Seng 
Index  is  a  weighted  average  of  33 
companies  representative  of  Hong  Kong 
industry.  The  publishers  of  the  Dow 
Jones  &  Company,  Inc.  (owner  of  the 
DJIA).  the  FT  Index,  and  the  Hang  Seng 
Index  are  unaffiliated  with  any  Series  or 
the  Sponsor  and  do  not  participate  in 
any  way  in  the  creation  of  any  Series  or 
the  selection  of  its  stocks. 

3.  Certain  of  the  stocks  currently 
comprising  the  DJIA.  the  FT  Index,  and 
the  Hang  Seng  Index  are  issued  by 
companies  with  subsidiaries  engaged  in 
"seciuities  related  activities"  (as 
defined  in  rule  12d3-l(d)(l)),  revenues 
of  which  may  from  time  to  time 
represent  more  than  15%  of  the  issuer's 
gross  revenues.  It  also  is  possible  that 
additional  companies  in  the  DJIA.  the 
FT  Index,  and  the  Hang  Seng  Index  may 
acquire  companies  engaged  in  or  enter 
into  those  business  in  the  future. 

Applicants*  Legal  Analysis 

1.  Applicants  request  an  exemption 
imder  section  6(c)  granting  relief  from 
secUons  2(a)(32).  2(a)(35),  22(d). 
26(a)(2).  and  rule  22c-l  to  permit  them 
to  assess  a  DSC.  and  to  waive  the  DSC 
under  certain  circumstances.  Applicants 
also  request  an  exemption  imder  section 
11(a)  granting  relief  from  section  11(c) 
to  enable  them  to  implement  the 
Exchange  and  Rollover  Options.  In 
addition,  applicants  request  an 
exemption  imder  sections  6(c)  and  17(b) 
granting  relief  from  section  17(a)  to 
permit  a  terminating  Series  of  a  Trust  to 
sell  portfolio  securities  to  a  new  Series 
of  the  Trust.  Finally.  appUcants  seek  an 
exemption  under  section  6(c)  granting 
relief  from  sections  12(d)(3).  14(a), 
19(b),  and  rule  19b-l  to  the  extent 
described  below. 

2.  Section  2(a)(32)  of  the  Act  defines 
a  "redeemable  security"  as  a  security 
that,  upon  its  presentation  to  the  issuer, 
entities  the  holder  to  receive 
approximately  his  or  her  proportionate 


share  of  the  issuer's  current  net  assets, 
or  the  cash  equivalent  of  those  assets. 
Because  the  imposition  of  a  DSC  may 
cause  a  redeeming  Unitholder  to  receive 
an  amount  less  than  the  net  asset  value 
of  the  redeemed  Units,  applicants 
request  an  exemption  from  section 
2(a)(32)  so  that  Units  subject  to  a  DSC 
are  considered  redeemable  securities  for 
purposes  of  the  Act.^ 

3.  Section  2(a)(35)  of  the  Act,  in 
relevant  part,  defines  the  term  "sales 
load"  to  be  the  difference  between  the 
public  selling  price  of  a  security  and 
that  portion  of  the  sale  proceeds 
invested  or  held  for  investment  by  the 
depositor  or  trustee.  Because  a  DSC  is 
not  charged  at  the  time  of  purchase, 
applicants  request  an  exemption  from 
section  2(a)(35). 

4.  Rule  22C-1,  in  relevant  part, 
prohibits  a  registered  investment 
company  issuing  a  redeemable  security 
from  selling,  redeeming,  or  repurchasing 
any  such  security,  except  at  a  price 
based  on  the  current  net  asset  value  of 
such  security.  Because  the  imposition  of 
a  DSC  may  cause  a  redeeming 
Unitholder  to  receive  an  amoimt  less 
than  the  net  asset  value  of  the  redeemed 
Units,  applicants  request  an  exemption 
from  rule  22c-l. 

5.  Section  22(d)  of  the  Act  requires  an 
investment  company  and  its  principal 
underwriter  and  dealers  to  sell 
seciuities  issued  by  such  investment 
company  only  at  the  current  public 
offering  price  as  described  in  the 
investment  company's  prospectus. 
Because  sales  charges  traditionally  have 
been  a  component  of  the  public  offering 
price,  section  22(d)  historically  required 
that  all  investors  be  charged  the  same 
load.  Rule  22d-l  was  adopted  to  permit 
the  sale  of  redeemable  securities  with 
scheduled  variations  in  the  sales  load. 
Applicants  submit  that  waivers, 
deferrals  or  other  scheduled  variations, 
if  disclosed  in  the  relevant  prospectus, 
would  be  consistent  with  section  22(d). 
and  that  rule  22d-l  contemplates  and 
permits  such  waivers,  deferrals  or  other 
scheduled  variations  if  disclosed  in  the 
relevant  prospectus.  In  the  interest  of 
clarity,  however,  applicants  seek  relief 
from  section  22(d)  to  permit  scheduled 
variations  or  waivers  of  the  DSC  under 
certain  circumstances. 

6.  Section  26(a)(2)  of  the  Act.  in 
relevant  part,  prohibits  a  trustee  or 
custodian  of  a  unit  investment  trust 
from  collecting  fit)m  the  trust  as  an 
expense  any  payment  to  a  depositor  or 


'  Without  an  exemption,  a  Trust  selling  Units 
subject  to  a  DSC  could  not  meet  the  deRnition  of 
a  unit  investment  trust  under  section  4(2)  of  the 
Act  As  here  relevant,  section  4(2)  defines  a  unit 
investment  trust  as  an  investment  company  that 
issues  only  "redeemable  securities." 


principal  imderwriter  thereof.  Because 
of  this  prohibition,  applicants  request 
an  exemption  to  permit  the  trustee  to 
collect  the  charge  from  income 
distributions  on  the  Units  and  disburse 
them  to  the  Sponsor'as  contemplate  by 
the  DSC  program. 

7.  Section  6(c)  of  the  Act  provides,  in 
relevant  part,  that  the  SEC,  by  order 
upon  application  may  exempt  any 
person  or  transaction,  or  any  class  or 
classes  of  persons  or  transactions,  from 
any  provision  of  the  Act  or  any  rule 
thereunder  if  such  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  granting 
the  requested  relief  from  sections 
2(a)(32),  2(a)(35),  22(d),  26(a)(2).  and 
rule  22c-l  would  meet  the  requirements 
for  an  exemption  established  by  section 
6(c). 

8.  Section  11(c)  of  the  Act  prohibits 
any  offer  of  exchange  of  the  securities  of 
a  registered  unit  investment  trust  for  the 
securities  of  any  other  investment 
company,  unless  the  terms  of  the  offer 
have  been  approved  by  the  SEC. 
Applicants  request  an  exemption  under 
section  11(a)  from  the  provisions  of 
section  11(c)  to  permit  exchanges  of 
Units  of  Trust  Series  sold  with  front-end 
or  deferred  sales  charges  at  reduced 
sales  charges,  and  to  permit  exchange 
transactions  made  in  connection  with 
the  termination  of  a  Series  at  a  reduced 
sales  charge.  Applicants  believe  that  the 
reduced  sales  charge  imposed  at  the 
time  of  exchange  is  a  reasonable  and 
justifiable  expense  to  be  allocated  for 
the  professional  assistance  and 
operational  expenses  which  are 
contemplated  in  connection  with  the 
Exchange  and  the  Rollover  Option. 
Applicants  further  believe  that  the 
requirement  that  a  person  who  has 
acquired  Units  at  a  lower  sales  charge 
pay  the  difference,  if  greater  than  the 
reduced  fixed  charge,  upon  exercising 
the  Exchange  Option  when  the  Five 
Months  Adjustment  or  the  DSC  Front- 
end  Exchange  Adjustment  applies  is 
appropriate  in  order  to  maintain  the 
equitable  treatment  of  various  investors 
in  each  Trust  Series. 

9.  Section  14(a)  of  the  Act  requires  in 
substance  that  investment  companies 
have  $100,000  of  net  worth  prior  to 
making  a  public  offering.  Applicants 
believe  that  each  Series  will  comply 
with  this  requirement  because  the 
Sponsor  will  deposit  substantially  more 
than  $100,000  of  debt  or  equity 
securities  or  a  combinauon  thereof, 
depending  on  the  objective  of  the 
particular  Series.  Applicants  assert, 
however,  that  the  SEC  has  interpreted 


UMI 


Federal  Register  /  Vol.  62,  No.  28  /  Tuesday.  February  11,  1997  /  Notices  6287 


section  14(a)  as  requiring  that  the  initial 
capital  investment  in  an  investment 
company  be  made  without  any  intention 
to  dispose  of  the  investment.  Applicants 
state  that,  under  this  interpretation,  a 
Trust  Series  would  not  satisfy  section 
14(a)  because  of  the  Sponsor's  intention 
to  sell  all  the  Units  thereof.  Rule  14a- 
3  exempts  unit  investment  trusts  from 
this  provision  if  certain  conditions  are 
complied  with,  one  of  which  is  that  the 
trust  invest  only  in  "eUgible  trust 
seauities,"  as  defined  in  the  rule. 
Applicants  intend  that  certain  futxu« 
Series  of  the  Trusts  (collectively,  the 
"Equity  Trusts")  will  invest  all  or  a 
portion  of  their  assets  in  Equity 
Securities,  and  therefore  may  not  rely 
on  this  rule  because  Equity  Securities 
are  not  eligible  trust  securities. 
Applicants,  therefore,  request  an 
exemption  imder  section  6(c)  from  the 
net  worth  requirement  of  section  14(a). 
Applicants  will  comply  in  all  respects 
with  rule  14a-3,  except  that  the  Equity 
Trusts  will  not  restrict  their  portfolio 
investments  to  "eligible  trust 
securities." 

10.  Section  19(b)  of  the  Act  and  rule 
19b-l  provide  that,  excej)t  imder 
limited  circvunstances,  no  registered 
investment  company  may  distribute 
long-term  gains  more  than  once  every 
twelve  months.  Rule  19b-l(c),  under 
certain  circumstances,  excepts  a  unit 
investment  trust  investing  in  "eligible 
trust  securities"  (as  defined  in  rule  14a- 
3)  from  the  requirements  of  rule  19b-l. 
Because  the  Equity  Trusts  do  not  limit 
their  investments  to  "eligible  trust 
securities,"  such  Trusts  will  not  qualify 
for  the  exemption  in  paragraph  (c)  of 
rule  19b-l.  Therefore,  applicants 
request  an  exemption  under  section  6(c) 
from  section  19(b)  and  rule  19b-l  to  the 
extent  necessary  to  permit  capital  gains 
earned  in  connection  with  the  sale  of 
portfoUos  seciuities  to  be  distributed  to 
Unitholders  along  with  the  Equity 
Trust's  regular  distributions.  In  all  other 
respects,  applicants  will  comply  with 
section  19(b)  and  rule  19b-l. 

11.  AppUcants  believe  that  the 
dangers  which  section  19(b)  and  rule 
19b-l  are  designed  to  prevent  do  not 
exist  in  the  Equity  Trusts.  Any  gains 
bom  the  sale  of  portfolio  securities 
would  be  triggered  by  the  need  to  meet 
Trust  expenses,  DSC  installments,  or  by 
requests  to  redeem  Units,  events  over 
which  the  Sponsor  and  the  Equity 
Trusts  have  no  control.  Applicants 
acknowledge  that  the  Sponsor  has 
control  over  the  actual  redemption  of 
Units  to  the  extent  it  makes  a  market- in 
Units.  AppUcants  assert,  however,  that 
the  Sponsor  has  no  incentive  to  redeem 
or  permit  the  redemption  of  Units  in 
order  to  generate  capital  gains  for  the 


purpose  against  which  section  19(b)  and 
rule  19b-l  were  designed  to  protect. 
Moreover,  since  principal  distributions 
must  be  clearly  indicated  in 
accompanying  reports4o  Unitholders  as 
a  return  of  principal  and  will  be 
relatively  small  in  comparison  to 
normal  dividend  distributions,  there  is 
little  danger  of  confusion  frism  failiu-e  to 
differentiate  among  distributions. 

12.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  an  affiliated  person  of  a 
registered  investment  company  to 
purchase  securities  frtim,  or  sell 
seciuities  to  such  registered  investment 
company.  Investment  companies  under 
common  control  may  be  considered 
affiliated  persons  of  one  another.  Each 
Series  will  have  an  identical  or  common 
Sponsor,  John  Nuveen  &  Co. 
Incorporated.  As  the  Sponsor  of  each 
Series  might  be  considered  to  control 
each  Series,  it  is  likely  that  each  Series 
would  be  considered  an  affiliated 
person  of  the  others. 

13.  Section  17(b)  of  the  Act  provides 
that  the  SEC  may  exempt  a  proposed 
transaction  from  section  17(a)  if 
evidence  establishes  that:  (a)  the  terms 
of  the  proposed  transaction  are 
reasonable  and  fair  and  do  not  involve 
overreaching;  (b)  the  proposed 
transaction  is  consistent  with  the 
poUcies  of  each  registered  investment 
company  involved;  and  (c)  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  As  noted 
above,  under  section  6(c),  the  SEC  may 
exempt  classes  of  transactions  if,  and  to 
the  extent  that,  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest,  and  consistent  vdth  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Because  section 
17(b)  applies  to  a  specific  proposed 
transaction  and  not  to  ongoing  series  of 
futiu^  transactions,  applicants  also 
request  relief  from  section  17(a)  under 
section  6(c).  Applicants  believe  that  the 
proposed  transactions  satisfy  the 
requirements  of  sections  6(c)  and  17(b). 

14.  Rule  17a-7  under  the  Act  permits 
registered  investment  companies  that 
might  be  deemed  affiliates  solely  by 
reason  of  common  investment  advisers, 
directors,  and/or  officers,  to  purchase 
securities  from,  or  sell  securities  to,  one 
another  at  an  independently  determined 
price,  provided  certain  conditions  are 
met.  Paragraph  (e)  of  the  rule  requires 
an  investment  company's  board  of 
directors  to  adopt  and  monitor  the 
procedures  for  these  transactions  to 
assure  comphance  with  the  rule.  A  unit 
investment  trust  does  not  have  a  board 
of  directors  and,  therefore,  may  not  rely 
on  the  rule.  AppUcants  represent  that 
they  YnU  comply  with  all  of  the 


provisions  of  rule  17a-7,  other  than 
paragraph  (e). 

15.  AppUcants  submit  that  the 
proposed  transactions  will  be  consistent 
with  the  poUcy  of  the  Trust,  as  only 
securities  that  otherwise  would  be 
bought  and  sold  on  the  open  market 
pursuant  to  the  policy  of  each  Trust 
Series  will  be  involved  in  the  proposed 
transacUons.  In  addition,  applicants 
state  that  such  purchases  from  and/or 
sales  to  such  affiUated  investment 
companies  will  take  place  only  upon  the 
occurrence  of  a  redemption  of  Units  or 
the  termination  of  a  Rollover  Trust  and 
the  creation  of  a  New  Trust.  AppUcants 
further  beUeve  that  the  cuirrent  practice 
of  buying  and  selling  on  the  open 
market  leads  to  imnecessary  brokerage 
fees,  and  is  therefore  contrary  to  the 
general  purposes  of  the  Act. 

16.  SecUon  12(d)(3)  of  the  Act 
prohibits  an  investment  company  fit)m 
acquiring  any  security  issued  by  any 
person  who  is  a  broker,  dealer, 
imderwriter,  or  investment  adviser.  Rule 
12d3-l,  in  relevant  part,  exempts  from 
section  12(d)(3)  piurhases  by  an 
investment  company  of  securities  of  an 
issuer  that  derived  more  than  15%  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities  related  activities, 
provided  that,  among  other  things, 
immediately  after  such  acquisition,  the 
acquiring  company  has  invested  not 
more  than  5%  of  the  value  of  its  total 
assets  in  securities  of  the  issuer. 

17.  Applicants  seek  an  exemption 
imder  section  6(c)  from  the  provisions 
of  section  12(d)(3)  to  permit  each  Ten 
Series  to  invest  up  to  approximately 
10%,  but  in  no  event  more  than  10.5%, 
of  the  value  of  any  Ten  Series'  assets  in 
the  securities  of  an  issuer  of  any  of  the 
ten  highest  dividend  yielding  stocks  in 
the  DHA,  the  FT  Index,  or  the  Hang 
Seng  Index  that  derives  more  than  15% 
of  its  gross  revenues  from  securities 
related  activities.  Similarly,  appUcants 
seek  an  exemption  to  p>ermit  each  Five 
Series  to  invest  up  to  approximately 
20%,  but  in  no  event  more  than  20.5%,  - 
of  the  value  of  any  Five  Series'  assets  in 
the  securities  of  an  issuer  of  any  of  the 
five  stocks  having  the  lowest  dollar 
price  per  share  of  the  ten  highest 
yielding  stocks  in  the  DJIA,  the  FT 
Index,  or  the  Hang  Seng  Index,  that 
derives  more  than  15%  of  its  gross 
revenues  from  securities  related 
activities.  Applicants  represent  that 
each  Ten  Series  and  Five  Series  wrill 
comply  with  aU  of  the  conditions  of  rule 
12d3-l,  except  the  condition 
prohibiting  an  investment  company 
from  investing  more  than  5%  of  the 
value  of  its  total  assets  in  securities  of 

a  securities  related  issuer. 
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18.  Applicants  submit  that  the 
purpose  of  section  12(d)(3]  was  to:  (a) 
prevent  investment  companies  bom 
exposing  their  assets  to  the 
entrepreneurial  risks  of  securities 
related  businesses;  (b)  prevent  potential 
conflicts  of  interest:  (c)  eliminate  certain 
reciprocal  practices  between  investment 
companies  and  securities  related 
businesses;  and  (d)  ensure  that 
investment  companies  maintain 
adequate  liquidity  in  their  portfolios. 
Applicants  assert  that  the  proposed 
transaction  does  not  give  rise  to  the  type 
of  abuses  section  12(d)(3]  was  designed 
to  address.  Applicants  also  believe  that 
the  requested  rehef  meets  the  standards 
for  an  exemption  set  forth  in  section 
6(c). 

Applicants'  QHiditions 

Applicants  agree  that  any  order 
granting  the  requested  reUef  shall  be 
sub)ect  to  the  following  conditions: 

A.  Conditions  With  Request  to  DSC 
Relief  and  Exchange  and  Rollover 
Options 

1.  Whenever  the  Exchange  Option  or 
Rollover  Option  is  to  be  terminated  or 
its  tenns  are  to  be  amended  materially, 
any  holder  of  a  security  subject  to  that 
privilege  will  be  given  prominent  notice 
of  the  impending  termination  or 
amendment  at  least  60  days  prior  to  the 
date  of  termination  or  the  efliective  date 
of  the  amendment,  provided  that:  (a)  no 
such  notice  need  be  given  if  the  only 
material  effect  of  an  amendment  is  to 
reduce  or  eliminate  the  sales  charge 
payable  at  the  time  of  an  exchange,  to 
add  one  or  more  new  Series  eligible  for 
the  Exchange  Option  or  the  Rollover 
Option,  or  to  delete  a  Series  which  has 
terminated;  and  (b)  no  notice  need  be 
given  if,  under  extraordinary 
circumstances,  either  (i)  there  is  a 
suspension  of  the  redemption  of  Units 
of  the  Trust  under  section  22(e)  of  the 
Act  and  the  rules  and  regulations 
promulgated  thereimder,  or  (ii)  a  Trust 
temporarily  delays  or  ceases  the  sale  of 
its  Units  because  it  is  unable  to  invest 
amoimts  effectively  in  accordance  with 
applicable  investment  objectives, 
policies,  and  restrictions. 

2.  An  investor  who  purchases  Units 
under  the  Exchange  Option  or  the 
Rollover  Option  will  pay  a  lower  sales 
charge  than  that  which  would  be  paid 
for  the  Units  by  a  new  investor. 

3.  The  prospectus  of  each  Trust 
offering  exchanges  or  rollovers  and  any 
sales  literature  or  advertising  that 
mentions  the  existence  of  the  Exchange 
Option  or  the  Rollover  Option  will 
disclose  that  such  Exchange  Option  or 
Rollover  Option  is  subject  to 
modification,  termination,  or 


suspension,  without  notice  except  in 
certain  limited  cases. 

4.  Each  Series  offering  Units  subject  to 
a  DSC  will  include  in  its  prospectus  the 
table  required  by  item  2  of  Form  N-IA 
(modified  as  appropriate  to  reflect  the 
differences  between  unit  investment 
trusts  and  open-end  management 
investment  companies),  and  a  schedule 
setting  forth  the  number  and  date  of 
each  installment  payment. 

B.  Condition  for  Exemption  From 
Section  12(d)(3) 

No  company  held  in  the  Ten  Series' 
portfolio  or  the  Five  Series'  portfolio, 
nor  any  affihate  thereof,  will  act  as 
broker  for  any  Ten  Series  or  Five  Series 
in  the  purchase  or  sale  of  any  security 
for  such  Series'  portfolio. 

C  Condition  for  Exemption  From 
Section  14(a) 

Applicants  will  comply  in  all  respects 
with  the  requirements  of  rule  14a-3, 
except  that  the  Equity  Trusts  will  not 
restrict  their  portfolio  investments  to 
"eligible  trust  seciuities." 

D.  Conditions  for  Exemption  From 
Section  17(a) 

1.  Each  sale  of  Equity  Seciuities  by  a 
Rollover  Trust  to  a  New  Trust  will  be 
effected  at  the  closing  price  of  the 
seciuities  sold  on  the  applicable 
Exchange  or  the  Nasdaq-NMS  on  the 
sale  date,  without  any  brokerage  charges 
or  other  remuneration  except  customary 
transfer  fees,  if  any. 

2.  The  nature  and  conditions  of  such 
transactions  will  be  fully  disclosed  to 
investors  in  the  appropriate  prospectus 
of  each  future  Rollover  Trust  and  New 
Trust. 

3.  The  Trustee  of  each  Rollover  Trust 
and  New  Trust  will:  (a)  review  the 
procedures  discussed  in  the  application 
relating  to  the  sale  of  securities  from  a 
Rollover  Trust  and  the  piurhase  of  those 
securities  for  deposit  in  a  New  Trust, 
and  (b)  make  such  changes  to  the 
procedures  as  the  Trustee  deems 
necessary  that  are  reasonably  designed 
to  comply  with  paragraphs  (a)  through 
(d)ofrulel7a-7. 

4.  A  written  copy  of  these  procedures 
and  a  written  record  of  each  transaction 
pursuant  to  any  order  granting  the 
application  will  be  maintained  as 
provided  in  nJe  17a-7(f). 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-3266  Filed  2-10-97;  8:4S  am] 
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Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration;  (Mitcliam  Industries,  Inc., 
Common  StocIc,  $0.01  Par  Value)  File 
No.  1-13490 

February  5, 1997. 

Mitcham  Industries,  Inc. 
("Company")  has  filed  an  application 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  12(d)  of  the  Securities 
Exchange  1934  ("Act")  and  Rule  12d2- 
2(d]  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
("Security")  from  listing  and 
registration  on  the  Pacific  Stock 
Exchange.  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company  originally  listed  on  the 
PSE  when  its  Security  was  listed  on  the 
Nasdaq  SmallCap  Market  in  order  to 
obtain  the  blue  sky  secondary  market 
trading  exemptions  afforded  by  the  PSE 
listing.  Since  April  26, 1996,  the 
Company's  Security  has  been  listed  on 
the  Nasdaq  National  Market  System, 
which  provides  secondary  market 
trading  exemptions  for  all  states.  In 
addition,  the  Company  believes  that 
there  is  insignificant  trading  of  its 
Security  on  the  PSE. 

Any  interested  person  may,  on  or 
before  February  27, 1997,  submit  by 
letter  to  the  Security  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terras,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  th^  date 
mentioned  above,  imless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonadian  G.  Katz, 

Secretary. 

(FR  Doc.  97-3265  Filed  2-10-97;  8:45  am] 
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Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  10. 1997. 


R2Qn 
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A  closed  meeting  will  be  held  on 
Friday,  February  14, 1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (g)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Conunissioner  Hunt,  as  deputy 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  February 
14. 1997.  at  10:00  a.m..  will  be: 

Institution  and  settlement  of  injunctive 
actions. 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

Regulatory  matter  bearing  enforcement 
implications. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202)  942- 
7070. 

Dated:  February  7. 1997. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  97-3540  Filed  2-7-97;  3:53  pml 
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[RataMe  No.  34-38242;  FHe  No.  SA- 
MBSCC-06-06] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
a  Proposad  Rule  Change  Relating  to 
the  Satisfaction  of  Participants  Fund 
Deposit  Requirements 

February  5, 1997. 

On  October  7. 1996,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBSCC-96-06)  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  to 
eliminate  the  depository  receipt  as  an 
acceptable  form  of  collateral  to  satisfy 


its  i>articipants  fund  deposit 
requirements.'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  December  12, 1996.^  No  comment 
letters  were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

MBSCC  presently  requires  each  of  its 
participants  to  pledge  or  to  provide 
collateral  to  MBSCC  to  satisfy  MBSCC's 
participants  fund  deposit  requirements.^ 
These  deposits  form  a  nonmutualized 
pool  of  collateral  that  is  designed  to 
reflect  each  participant's  aggregate 
projected  obligations  to  its 
counterparties  and  to  MBSCC.  MBSCC 
currently  accepts  cash,  certain 
securities,  and  letters  of  credit  issued  by 
an  approved  issuer  as  collateral  in 
satisfaction  of  its  participants'  deposit 
obligations.  Previously.  MBSCC's 
participants  that  used  securities  to 
satisfy  their  deposit  requirements  were 
required  only  to  provide  evidence  of  the 
pledge  of  securities  to  MBSCC  by  using 
a  depository  receipt;  however, 
participants  were  not  required  to  effect 
a  book-entry  transfer  of  such  securities 
to  an  MBS(X  account.*  The  rule  change 
eUminates  the  use  of  the  depository 
receipt  and  instead  requires  participants 
that  choose  to  use  securities  to  satisfy 
their  participants  deposit  requirements 
to  deliver  the  securities  by  book-entry  to 
an  MBSCC  account  at  an  entity 
approved  by  MBSCC.  In  connection 
with  this  rule  change,  MBSCC  also  will 
be  responsible  for  the  payment  of  any 
fees  associated  with  the  establishment 
of  a  pledge  account  at  a  trust  company 
approved  by  MBSCC's  board  of  directors 
for  use  in  connection  with  the  book- 
entry  method. 

n.  Discussion 

Section  17A(b)(3)(F)*  of  the  Act 
requires  that  the  rules  of  a  clearing 

•  15  U.S.C  78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  38021 
(December  5. 1996).  61  FR  65424. 

'  For  a  complete  description  of  the  pkarticipants 
fund,  refer  to  Securities  Exchange  Act  Riilease  Nos. 
37294  (June  10. 1996).  61  FR  30268  (File  No.  SR- 
MBSCC-96-01)  (notice  of  filing  of  proposed  rule 
change)  and  37512  (August  1.  1996).  61  FR  41437 
(File  No.  SR-MBSCC-96-01)  (order  approving 
proposing  rule  change). 

*  A  depository  receipt  evidences  the  pledge  of 
specified  securities  held  by  a  custodian  for  the 
account  of  a  pledgee.  MBSCC  advised  the 
Commission  that  as  of  October  1996,  the  year  to 
date  average  daily  dollar  value  of  the  securities 
pledged  to  MBSCC  through  the  use  of  depository 
receipts  was  $1.05  billion. 

M5U.S.C78q-l(bK3)(F). 


agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  The  Commission  believes 
that  MBSCC's  proposed  rule  change  is 
consistent  with  MBSCC's  obligations 
imder  Section  17A  of  the  Act.  The 
replacement  of  depository  receipts  with 
the  book-entry  method  should  reduce 
the  risks  associated  with  the  use  of 
depository  receipts.^  The  exclusive  use 
of  book-entry  method  as  a  means  for 
participants  to  pledge  securities  to 
MBSCC  as  f>articipants  fund  collateral 
should  enhance  MBSCC's  ability  to 
access  the  collateral  in  the  event  of  a 
participant  default.  This  should  enable 
MBSCC  to  better  fulfill  its  obligation 
under  the  Act  to  assure  the  safeguarding 
of  securities  and  funds  which  are  in  its 
custody  or  control.  Furthermore; 
because  MBSCC  will  be  responsible  for 
all  fees  associated  with  the 
establishment  of  the  pledge  account,  the 
rule  change  should  help  reduce  any 
burdens  on  MBSCC's  participants  that 
result  from  the  elimination  of 
depository  receipts  as  an  acceptable 
form  of  participants  fund  deposit. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-96-06)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  97-3325  Filed  2-10-97;  8:45  ami 
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•  MBSCC  has  stated  that  the  use  of  the  depository 
receipt  presents  certain  risks  to  MBSCC,  including: 
(1)  Forgery.  (2)  unauthorized  individuals  executing 
on  behalf  of  the  pariicipant  or  the  custodian,  (3) 
improper  segregation  of  the  pledged  securities  from 
other  securities.  (4)  unauthorized  releases  of  the 
pledged  securities,  and  (5)  the  possibility  that  the 
custodian  will  not  release  the  securities  to  MBSCC 
upon  MBSCC's  proper  demand  for  such  a  release. 

'  17  CFR  200.3&-3(aHl2). 
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S«lf-Ragulatory  Organizations; 
National  Association  of  Sacurtties 
Oaalars,  Inc.;  Order  Granting 
Accalaratod  Approval  of  Proposed 
Rule  CtMnga  Relating  to  the  Reporting 
of  Short  Sale  Transactions  t»y  Marltet 
Makers  Exempt  From  the  NASD's 
Short  Sale  Rule 

Fefaniaiy  5. 1997. 
I.  Introductkm 

On  December  17, 1996.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange* 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b--4  thereunder  ^  a 
proposed  rule  change  to  the  Automated 
Confirmation  Transaction  ("ACT") 
Service  rules  that  would  require  all 
Primary  Market  Makers  ("PMM")  to 
mark  their  ACT  reports  to  denote  when 
they  have  relied  on  the  PMM  exemption 
to  NASD's  short  sale  rule.  The  proposed 
rule  change  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
38092  (December  27, 1996),  62  FR  776 
Oanuary  6, 1997)  ("Notice  of  Proposed 
Rule  Change").  The  Commission 
received  no  comments  on  the  proposal 
and  is  approving  the  proposed  rule 
change  on  an  accelerated  basis. 

n.  Deicription  of  the  Propoael 

On  June  29, 1994,  the  Commission 
approved  the  NASD's  short  sale  rule  on 
an  eighteen-month  pilot  basis  through 
March  5. 1996.'  The  Commission 
subsequently  extended  the  tomination 
date  through  October  1, 1997.*  The 
NASD's  short  sale  rule  prohibits 
member  firms  from  effecting  short  sales 
in  Nasdaq  National  Maii»t  ("NNM") 
securities  at  or  below  the  airrent  inside 
bid  as  disseminated  by  N^asdaq 
whenever  the  bid  is  lower  than  the 
previous  bid.*  The  rule  provides  an 
exemption  from  the  short  sale  rule  to 
"qualified"  Nasdaq  market  makers  who 
can  use  the  exemption  only  in 
connection  with  bona  fide  market 
making  activity.  To  be  a  qualified 
market  maker,  a  market  maker  must 


•  15  U.S.C  78i(b)(l). 
>17CFR240.19b-4. 

>S«e  Securities  Exchange  Act  Release  No.  34277 
Oune  29.  1994).  59  FR  34««5  (July  7,  1994)  ("Short 
Sale  Rule  Approval  Order"). 

*  See  Securities  Exchange  Act  Release  Nos.  36171 
(August  30.  1995),  60  FR  46651;  36532  (November 
30. 1995).  60  FR  62519:  37492  Uuly  29.  1996).  61 
FR40693:and  37919  (November  1.1996).  61  FR 
57934. 

>  See  NASD  Rule  3350. 


satisfy  the  Nasdaq  PMM  standards.^  If  a 
market  maker  is  a  PMM  for  a  particular 
stock,  there  is  a  "P"  indicator  next  to  its 
quote  in  that  stock.' 

When  the  Commission  approved  the 
NASD's  short-sale  rule  it  also  approved 
an  NASD  proposal  to  require  NASD 
members  to  append  a  designator  to  their 
ACT  reports  to  denote  whether  their 
sale  transactions  were  long  sales,  short 
sales,  or  exempt  short  sales.  At  that 
time,  however,  market  makers  exempt 
frx>m  the  short-sale  rule  were  not 
required  to  append  "sell  short"  or  "sell 
short  exempt"  to  their  ACT  reports." 
Accordingly,  in  order  to  enhance  the 
NASD's  abihty  to  siuveil  for  potential 
abuses  of  the  market  maker  exemption 
and  examine  and  monitor  the  market 
impacts  of  the  market  maker  exemption, 
the  NASD's  proposed  rule  change 
deletes  the  footnote  to  NASD  Rule 
6130(d)(6),  thereby  requiring  all  exempt 
market  makers  to  mark  their  ACT 
reports  to  denote  when  they  have  relied 
on  the  market  maker  exemption. 

The  NASD  will  establish  an  effective 
date  for  the  rule  change  in  a  Notice-to- 
Members  announcing  Commission 
approval  of  the  proposal.  The  Notice 
will  be  published  within  thirty  days  of 
Commission  approval  of  the  proposal 
and  the  effective  date  of  the  proposal 


■  Pursuant  to  NASD  Rule  4612.  the  PMM 
standards  require  a  market  tnalier  to  satisfy  at  least 
two  of  the  following  four  criteria  to  be  eligible  for 
an  exemption  from  tlie  short  sale  rule:  (1)  the 
market  maker  must  be  at  the  best  bid  or  best  offer 
as  showm  on  Nasdaq  no  leas  than  35  percent  of  the 
time;  (2)  the  market  maker  must  maintain  a  spread 
no  greater  than  102  percent  of  the  average  dealer 
spread;  (3)  no  more  than  50  percent  of  the  market 
maker's  quotation  updates  may  occur  without  being 
accompanied  by  a  trade  execution  of  at  least  one 
unit  of  trading:  or  (4)  the  market  maker  executes  V/i 
times  its  "proportionate"  volume  in  the  stock. 
Specifically,  the  proportionate  volume  test  requires 
a  market  maker  to  account  for  volume  of  at  least  1  Vi 
times  its  proportionate  share  of  overall  volume  in 
the  security  for  the  review  period.  For  example,  if 
a  security  has  10  market  makers,  each  market 
maker's  proportionate  share  volume  is  10  percent. 
Therefore,  the  proportionate  share  volume  is  one- 
and-a-half  times  10.  or  15  percent  of  overall 
volume.  But.  see  Securities  Exchange  Act  Release 
No.  36175  (January  15. 1997)  (Commission 
approving  NASD  rule  proposal  to  waive  the  PMM 
qualification  standards  in  conjunction  with  the 
adoption  of  the  Commission's  Order  Execution 
Rules);  and  File  No.  SR-NASD-97-07  (January  31. 
1997)  (Proposed  rule  change  to  tempocarily  suspend 
the  use  of  the  Primary  Market  Maker  qualification 
criteria  for  all  Nasdaq  market  maker  securities  for 
the  remainder  of  the  current  pilot  period  of  the 
Nasdaq  short  sale  rule). 

'  See  Securities  Exchange  Act  Release  no.  36175 
(January  15, 1997).  stating  that  the  NASD  will,  upon 
suspension  of  the  PMM  qualification  criteria  for 
NNM  securities,  deem  all  registered  market  maker* 
in  such  securities  PMMs. 

*  Specifically,  the  footnote  to  NASD  Rule 
6130(dK6)  provides  that  "|t|he  'sell  short'  and  'sell 
short  exempt'  indicators  must  be  entered  for  all 
customer  short  sales,  including  cross  transactions, 
and  for  short  sales  effected  by  members  that  are  not 
qualified  market  markers  pursuant  to  Rule  3350." 


will  be  no  longer  than  three  weeks  after 
the  date  of  publication  of  the  Notice. 

m.  Discussion 

The  Commission  believes  the  NASD's 
proposed  rule  change  is  consistent  with 
Section  15A(b)(6)  of  theAct.s  and  that 
it  will  promote  efficiency,  competition, 
and  capital  formation.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  person  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
fecilitating  transactions  in  securities, 
and  to  remove  impeckments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  The  Commission  believes 
that  requiring  exempt  market  makers  to 
mark  their  ACT  reports  to  denote  when 
they  have  relied  upon  the  PMM 
exemption  will  help  to  enhance  the 
ability  of  NASD  Regulation,  Inc.  to 
efficiently  monitor  whe&er  market 
makers  are  abusing  the  exemption.  ^^ 
Furthermore,  the  Commission,  in 
approving  the  short  sale  rule  on  a  pilot 
basis,  requested  the  NASD  to  study 
various  aspects  of  the  rule's  effects, 
including  the  use  of  the  PMM 
exemption  to  the  rule.  The  Commission, 
therefore,  believes  that  requiring  PMMs 
to  append  a  designator  to  their  ACT 
reports  will  assist  the  NASD  in 
assessing  the  market  impacts  of  the 
PMM  exemption  from  the  short  sale 
rule,  as  well  as  facilitate  the  preparation 
of  a  thorough  analysis  of  such 
exemption. 

The  NASD  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  pubhcation  of  notice  of  the  filing  in 
the  Federal  Register.  The  Commission 
finds  good  cause  for  so  approving  the 
proposed  rule  change  because 
accelerated  approval  will  allow  the 
NASD  to  begin  collecting  the  necessary 
data  for  a  meaningful  statistical  analysis 
of  the  market  impact  of  the  PMM 
exemption  fixim  the  short  sale  rule. 
Furthermore,  the  Commission  believes 
it  is  prudent  to  allow  the  NASD  to  begin 
requiring  PMMs  to  mark  their  ACT 
reports  when  they  have  relied  on  the 
PMM  exemption  as  soon  as  possible  in 
order  that  the  NASD  and  PMMs  will 
become  familiar  with  the  use  of  the  ACT 


•l5U.S.C.78o-3(b)(6). 

">  See  footnote  6.  supra;  and  Latter  from  Howard 
Kramer,  Associate  Director,  Division  of  Market 
Regulation,  Commission,  to  Eugene  A.  Lopez, 
Assistant  General  Counsiel.  NASD  (February  3. 
1997)  (No-action  letter  regarding  suspeiuion  of  the 
Primary  Market  Maker  standards). 
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denotation,  thereby  aiding  in  efficient 
data  collection. 

rv.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  niles  and  regulations 
thereunder  applicable  to  the  NASD,  and 
in  particular  Section  15A(b)(6). 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
NASD-96-52)  be  and  hereby  is 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."       ^ 
Maigarat  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-3326  Filed  2-10-97;  8:45  am] 
BtUMQ  COOE  ni»-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  PutHic 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Comments  should  be  submitted 
within  60  days  of  this  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  B.  Rich,  Management  Analyst, 
Small  Business  Administration.  409  3rd 
Street.  S.  W..  Suite  5000.  Washington, 
D.  C.  20416.  Phone  Nimiber:  202-205- 
6629. 
SUPPLEMENTARY  INFORMATION: 

Title:  "Siu^ty  Bond  Guaranty 
Agreement,  Preferred  Lenders  Program". 

Type  of  Request:  Extension  of  a 
Currently  Approved  Collections. 

Form  No's.:  SBA  Forms  990,  991.  994, 
994,  994B,  994C,  994F.  994H. 

Description  of  Respondents:  Small 
Business  Contractors  Applying  for  the 
Surety  Bond  Guarantee  Program. 

Annual  Responses:  55,000. 

Annual  Burden:  28,837. 

Conunents:  Send  all  comments 
regarding  this  information  collection  to 
Williain  Berry,  Deputy  Associate 
Administrator,  Office  of  Surety 
Guarantees,  Small  Business 
Administration,  409  3rd  Street.  S.  W., 
Suite  8600  Washington,  D.C.  20416. 
Phone  No.:  202-205-6549. 


"  15  U.S.C  78«(b)(2)  (1988). 
»»17  an  200.3O-3(a)(12)  (1995). 


Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
biuxlen  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "Questionnaires  for  section  503 
Development  Company  and  Company 
doing  Business  with  a  Section  503 
Development  Company". 

Type  of  Request:  Extension  of 
Currendy  Approved  Collections. 

Form  No's.:  SBA  Forms  1301, 1302. 

Description  of  Respondents:  State  and 
Local  Development  Companies. 

Annual  Responses:  90. 

Annual  Burden:  180. 

Title:  "Statement  of  Personal 
History". 

Type  of  Request:  "Extension  of 
Currently  Approved  Collections". 

Form  No.  SBA  Form  912. 

Description  of  Respondents: 
Applicants  for  Assistance  or  Temporary 
Employment  in  Disaster  Office. 

Annual  Responses:  30,000. 

Annual  Burden:  2,500. 

Comments:  Send  all  comments 
regarding  these  information  collections 
to  Pat  Anderson,  Administrative  Officer, 
Office  of  the  Inspector  General,  Small 
Business  Administration.  409  3rd  Street, 
S.W.,  Suite  7150  Washington,  D.C. 
20416.  Phone  No.  202-205-6580. 

Send  comments  regarding  whether 
these  information  collections  are 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  accuracy  of 
biu-den  estimate,  in  addition  to  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "SBTR  MaiUng  List  and 
Confirmation  Request  and  Sl'lK 
Mailing  List  and  Confirmation". 

Type  o/flequest:  Extension  of 
Currendy  Approved  Collections. 

Description  of  Respondents:  Small 
Businesses  Interested  Participating  in 
the  SBIR/STTR  Solicitation  Process. 

Form  No's.:  SBA  Forms  1386, 1906. 

Annual  Responses:  60,000. 

Annual  Burden:  500. 

Comments:  Send  all  comments  to 
Shirley  F.  Smith,  Program  Analyst, 
Office  of  Technology,  Small  Business 
Administration,  409  3rd  Street,  S.W., 
Suite  8150  Washington,  D.C.  20416. 
Phone  No.  202-205-7295. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  acciuecy  of 
burden  estimate,  in  addition  t6  ways  to 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 

Title:  "Guidelines  for  Small  Business 
Award  Nominations". 


Type  of  Request:  Extension  of 
Cunently  Approved  Collections. 

Description  of  Respondents: 
Organizations  Nominating  a  Small 
Business  Leader  for  Small  Business 
Advocacy  Awards. 

Form  No.  N/A. 

Annual  Responses:  500. 

Annual  Burden:  1,083. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Janie  Dymond,  Administrative 
Assistant,  Office  Public 
Communications,  Marketing  and 
Customer  Service,  Small  Business 
Administration,  409  3rd  Street,  S.W., 
Suite  7600  Washington,  D.C.  20416. 
Phone  No.  202-205-6740. 

Title:  "Loan  Closing  Documents". 

Type  of  Request:  Extension  of 
Currentiy  Approved  Collections. 

Description  of  Respondents:SBA 
Loan  AppUcants. 

Form  No's.:  SBA  Forms  147, 148, 159, 
160, 160A,  529B,  928, 1059. 

Annual  Responses:  25,451. 

Annual  Burden:  152,706. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Michael  J.  Dowd,  Director,  Office  of 
Loan  Programs,  Small  Business 
Administration,  409  3rd  Street,  S.W. 
Suite  8300,  Washington,  D.C.  20416. 
Phone  No.  202-205-6570. 

Send  comments  regarding  whether 
this  information  collection  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  accuracy  of 
burden  estimate,  in  addition  to  ways  to  < 
minimize  this  estimate,  and  ways  to 
enhance  the  quality. 
Vanena  K.  Smith, 

Acting  Chief,  Administrative  Infonnation 
Branch. 

(FR  Dpc.  97-3279  Filed  2-10-97;  8:45  am)      . 
BILUMa  CODC  a02»-01-P 

[Declaration  of  DIsaater  Loan  Area  «2925] 

California;  Declaration  of  Disaster 
Loan  Area,  (Amendment  «1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  January  24, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Alameda  and  San 
Francisco  Counties  in  the  State  of 
California,  as  well  as  the  City  of  Morgan 
Hill  which  was  previously  omitted  as  a 
disaster  area  due  to  damages  caused  by 
severe  storms,  flooding,  and  mud  and 
land  slides  beginning  on  December  28, 
1996  and  continuing. 

All  counties  contiguous  to  the  above- 
named  counties  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
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applications  for  physical  damage  is 
March  5, 1997,  and  for  loans  for 
economic  injury  the  deadline  is  October 
6. 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  30, 1997. 
BenuutiKulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-3277  Filed  2-10-97;  8:45  am) 

WUMQ  CODE  M2S-01-II 


[Daclaration  of  Disaster  Loan  Area  #2924 

Idaho;  Declaration  of  Disaster  Loan 
Area  (Amendntent  »1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  January  22,  1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  Kootenai  and 
Benewah  Counties  in  the  State  of  Idaho 
as  a  disaster  area  due  to  damages  caused 
by  severe  storms,  flooding,  and  mud  and 
land  slides  beginning  on  December  27, 
1996  and  continuing. 

All  counties  contiguous  to  the  above- 
named  counties  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  5, 1997,  and  for  loans  for 
economic  injury  the  deadline  is  October 
6, 1997. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  30, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  97-3268  Filed  2-10-97;  8:45  am) 

MLUNO  COOC  S02S-01-P 


[Declaration  of  Disaster  Loan  Area  #2928] 

Oregon;  Declaration  of  Disaster  Loan 
Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  23, 1997, 
and  an  amendment  thereto  on  January 
27, 1  find  that  Jackson,  Josephine, 
Klamath,  and  Wallowa  Counties  in  the 
State  of  Oregon  constitute  a  disaster  area 
due  to  damages  caused  by  severe  winter 
storms,  land  and  mud  slides,  and 
flooding  beginning  on  December  25, 

1996  and  continuing  through  January  6, 
1997.  Applications  for  loans  for 
physical  damages  may  be  filed  until  the 
close  of  business  on  March  24, 1997, 
and  for  loans  for  economic  injury  until 
the  close  of  business  on  October  23, 

1997  at  the  address  listed  below: 


U.S.  Small  Business  Administration, 
Disaster  Are*  4  Office,  P.  O.  Box 
13795,  Sacramento,  CA  95853-4795 
or  other  locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  imtil  the  specified 
date  at  the  above  location:  Baker,  Curry, 
Deschutes,  Douglas,  L^e,  Lane, 
Umatilla,  and  Union  Counties  in 
Oregon,  and  Asotin,  Coliunbia,  Garfield, 
and  VValla  Walla  Counties  in 
Washington. 
Interest  rates  are: 


Percent 

For  Ptiysical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAIUBLE  ELSEWHERE  .... 

8.000 

HOMEOWNERS         WITHOUT 

CREDIT  AVAILABLE   ELSE- 

WHERE   

4000 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE 

7.250 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292811  and  for 
economic  injury  the  numbers  are 
935500  for  ciregon  and  935700  for 
Washington. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  30, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  97-3269  Filed  2-10-97;  8:45  am) 

BILLING  CODE  802S-01-P 

[Declaration  of  Disaster  Loan  Area  #2929] 

Tennessee;  Declaration  of  Disaster 
Loan  Area 

Rutherford  County  and  the  contiguous 
counties  of  Bedford,  Cannon,  Coffee, 
Davidson,  Marshall,  Williamson,  and 
Wilson  in  the  State  of  Tennessee 
constitute  a  disaster  area  as  a  result  of 
tornadoes  which  occurred  on  January 
24, 1997.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  April  4, 1997  and  for 
economic  injury  until  the  close  of 


business  on  November  3, 1997  at  the 

address  listed  below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308 

or  other  locally  announced  locations. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

7.625 

HOMEOWNERS         WITHOUT 

CREDIT  AVAILABLE   ELSE- 

WHERE   

3  875 

BUSINESSES   WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7.250 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES   WITHOUT    CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  292912  and  for 
economic  injury  the  number  is  937500. 

t]atalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  February  3. 1997. 
Philip  Lader, 
Administrator. 

(FR  Doc.  97-3278  Filed  2-10-97;  8:45  amj 
BIUJNG  CODE  802S-01-P 

[Declaration  of  Disaster  Loan  Area  *2927] 

Washington;  Declaration  of  Disaster 
Loan  Area;  (Amendment  »1) 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management 
Agency,  dated  January  27, 1997,  the 
above-numbered  Declaration  is  hereby 
amended  to  include  the  Counties  of 
Clallam,  Grays  Harbor,  Island,  Kitsap, 
Kittitas,  Mason,  Pierce,  Skagit, 
Skamania,  Spokane,  Thurston,  and 
Yakima  in  the  State  of  Washington  as  a 
disaster  area  due  to  damages  caused  by 
winter  storms,  land  and  mud  slides,  and 
flooding  beginning  on  December  26, 
1996  and  continuing. 

In  addition,  applications  for  eccmomic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Benton,  Clark,  Cowlitz, 
Klickitat,  Douglas,  Grant.  Jefferson, 
Lewis,  Lincohi,  Okanogan,  Pacific,  Pend 
Oreille,  San  Juan,  Stevens,  Whatcom, 
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and  Whitman  Counties  in  Washington, 
and  Multnomah  and  Hood  River 
Counties  in  Oregon.  Any  counties 
contiguous  to  the  above-named  counties 
and  not  listed  herein  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
March  18, 1997,  nd  for  loans  for 
economic  injury  the  deadline  is  October 
17, 1997.  The  economic  injury  number 
for  the  State  of  Oregon  is  935600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  30, 1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  97-3276  Filed  2-10-97;  8:45  am) 
MJJNQ  COOE  mS-OI-^ 


Hrst  Interstate  Equity  Corporation 
(License  No.  09/09-0397);  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  First 
Interstate  Equity  Corporation  (First 
Interstate),  100  West  Washington  Street, 
Phoenix,  Arizona  58003,  has 
surrendered  their  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (the  Act).  First 
Interstate  was  licensed  by  the  Small 
Business  Administration  on  February  1, 
1989. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchises  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.11,  Small  Business 
Investment  Companies.) 

Dated:  January  28. 1997. 
Donald  A.  ChristeiiMn, 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-3281  Filed  2-10-97;  8:45  am) 
aaiMQ  CODE  ao2s-oi-p 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  information 
Collection  Activity  Under  0MB  Review 

agency:  Department  of  Transportation. 
action:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 


its  implementing  regulations,  the 
Department  of  Transportation  CDOT) 
announces  in  this  notice  that  the  11 
previously  approved  information 
collection  activities  and  5  ciurently 
approved  information  collection 
activities  have  been  forwarded  to  the 
Office  of  Managiement  and  Budget 
(OM6)  for  review  and  approval.  Each 
summary  of  the  16  information 
collection  requests  (ICRs)  identified 
below  describes  the  nature  of  the 
information  collection  and  its  expected 
burden.  The  Federal  Railroad 
Administration  (FRA)  issued  a  60-day 
notice  that  was  published  in  the  Federal 
Register  on  December  2, 1996,  inviting 
the  regulated  community  to  comment 
on  these  ICRs.  61  FR  63917,  Dec.  2, 
1996.  This  notice  further  informs  all 
interested  parties  that  they  have  30  days 
to  submit  comments  to  these  paperwork 
packages  before  OMB  renders  a 
decision. 

DATES:  Comments  must  be  submitted  no 
later  than  March  13. 1997. 
ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
-  activities  by  mail  to  either:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention:  Desk  Officer  for  FRA. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  DOT  suggests  that  all 
interested  respondents  submit  their 
respective  comments  to  OMB  within  30 
days  of  pubUcation  to  best  ensure  of 
having  their  full  effect. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gloria  Eutsler.  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(telephone:  (202)  632-3318).  (This 
telephone  niunber  is  not  toll-fi«e.) 
SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  Section  2. 
109  Stat.  163  (1995)  (codified  as  revised 
at  44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  Part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506.  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  December  2, 
1996,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soUciting  comment 
on  16  ICRs  that  the  agency  was  seeking 
OMB  approval  for  reinstatement  or 
renewal.  61  FR  63917,  Dec.  2, 1996. 
FRA  received  no  comments  after  issuing 
this  notice.  Accordingly,  DOT 
announces  that  these  information 
collection  activities  have  been 


reevaluated  and  certified  under  5  CFR 
1320.5(a)  and  forwarded  to  CMi*IB  for 
review  and  approval  pursuant  to  5  CFR 
1320.12(c). 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 

days  after  the  30-day  notice  is  

published.  44  U.S.C.  3507  (b)-{c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983, 
Aug.  29, 1995.  OMB  beUeves  that  the 
30-day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29, 1995.  Therefore,  respondents  should 
submit  their  resi>ective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensiu«  of  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983, 
Aug.  29,  1995. 

Specifically.  DOT  and  OMB  invite 
interested  parties  to  comment  on  the 
following  summary  of  proposed 
information  collection  activities 
regarding  (i)  Whether  the  information 
collection  activities  are  necessary  for 
FRA  to  properly  execute  its  functions, 
including  whether  the  activities  will 
have  practical  utility;  (ii)  the  accuracy  of 
FRA's  estimates  of  the  bimien  of  the 
information  collection  activities, 
including  the  validity  of  the 
methodology  and  assiunptions  used  to 
determine  the  estimates;  (iii)  ways  for 
FRA  to  enhance  the  quafity,  utifity,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  FPLA  to 
minimize  the  burden  of  information 
collection  activities  on  the  pubUc  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  (e.g.,  permitting  electronic 
submission  of  responses).  See  44  U.S.C. 
3506(c)(2)(A)  (i)-(iv).  DOT  beUeves  that 
soUciting  public  comment  will  promote 
FRA's  efforts  to  reduce  the 
administrative  and  paperwork  burdens 
associated  with  the  collection  of 
information  mandated  by  Federal 
regulations.  In  summary,  DOT  reasons 
that  comments  received  will  advance 
three  objectives:  (i)  Reduce  reporting 
burdens;  (ii)  ensure  that  the  agency 
organizes  information  collection 
requirements  in  a  "user  friendly"  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501.  Below  are  brief  siunmaries  of  11 
previously  approved  information 
collection  activities  and  5  cturently 
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approved  infonnation  collection 
activities  submitted  for  clearance  by 
OMB  as  reqiiired  by  the  PRA.  Each 
sununary  sets  out  the  ICR  title, 
infonnation  collection  abstract,  agency's 
need  and  use  of  the  collected 
information,  and  aimual  reporting  and 
recordkeeping  burden  of  the 
information  collection  activity.  See  44 
U.S.C.  3507(a)(l)(D)(ii):  5  CFR 
1320.5(a)(l)(iv).  1320.12(c). 
Title:  Bridge  Worker  Safety  Rules. 
OMB  Control  Number:  2130-0535. 

Abstract:  Section  20139  of  title  49  of 
the  United  States  Code  required  FRA  to 
issue  rules,  regulations,  oiders,  and 
standards  for  the  safety  of  maintenance- 
of-way  employees  on  railroad  bridges, 
including  standards  for  "bridge  safety 
equipment,  (such  as]  nets,  wdkways, 
handrails,  and  safety  lines,  and 
reqiiirements  for  the  use  of  vessels  when 
work  is  performed  on  bridges  located 
over  bodies  of  water."  FRA  has  added 
49  CFR  Part  214  to  establish  minimum 
workplace  safety  standards  for  railroad 
employees  as  they  apply  to  railroad 
bridges. 

Specifically,  Section  214.105(c) 
establishes  standards  and  practices  for 
safety  net  systems.  Safety  nets  and  net 
installations  are  to  be  drop-tested  at  the 
job  site  after  initial  installation  and 
before  being  used  as  a  fall-protection 
system,  after  major  repairs,  and  at  six- 
month  intervals  if  left  at  one  site.  If  a 
drop-test  is  not  feasible  and  is  not 
performed,  then  a  written  certification 
must  be  made  by  the  railroad  or  railroad 
contractor,  or  a  designated  certified 
person,  that  the  net  does  comply  with 
the  safety  standards  of  this  section.  FRA 
and  State  inspectors  use  the  information 
to  enforce  the  Federal  regulations.  The 
information  that  is  maintained  at  the  job 
site  also  promotes  safe  bridge  worker 
practices. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  575  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  6  annually. 

Average  Time  Per  Response:  2 
minutes. 

Estimated  Total  Aimual  Burden 
Hours:  12  minutes. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Filing  of  Dedicated  Cars. 

OJVfB  Control  Number:  2130-0502. 

Abstract:  Title  49.  part  215  of  the 
Code  of  Federal  Regulations  prescribes 
certain  conditions  to  be  followed  for  the 
movement  of  freight  cars  that  are  not  in 
compliance  with  this  part.  These  cars 
must  be  identified  in  a  written  report  to 


FRA  before  they  are  assigned  to 
dedicated  service,  and  the  words 
"Dedicated  Service"  must  be  stenciled 
on  each  side  of  the  freight  car  body. 
FRA  uses  the  information  to  determine 
whether  the  equipment  is  safe  to  operate 
and  that  the  operation  qualifies  for 
dedicated  service.  See  49  CFR 
215.5(c)(2),  215.5(d). 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  400  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  6. 

Average  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  6  hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Stenciling  Reporting  Mark  on 
Freight  Cars. 

OMB  Control  Number:  2130-0520. 

Abstract:  Title  49,  section  215.301  of 
the  Code  of  Federal  Regulations  sets 
forth  certain  requirements  that  must  be 
followed  by  railroad  carriers  and  private 
car  owners  relative  to  identification 
marks  on  railroad  equipment.  FRA, 
railroads,  and  the  pubUc  refer  to  the 
stenciling  to  identiiy  freight  cars. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universe:  620  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  31.000  cars. 

Average  Time  Per  Response:  45 
minutes  per  car. 

Estimated  Total  Annual  Burden 
Hours:  23,250  hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Bad  Order  and  Home  Shop 
Card. 

OMB  Control  Number:  2130-0519. 

Abstract:  Under  49  CFR  Part  215,  each 
railroad  is  required  to  inspect  freight 
cars  placed  in  service  and  take  the 
necessary  remedial  action  when  defects 
are  identified.  Part  215  defects  are 
specific  in  nature  and  relate  to  items 
that  have  or  could  have  caused 
accidents  or  incidents.  Section  215.9 
sets  forth  specific  procedures  that 
railroads  must  follow  when  it  is 
necessary  to  move  defective  cars  for 
repair  purposes.  For  example,  railroads 
must  affix  a  "bad  order"  tag  describing 
each  defect  to  each  side  of  the  freight 
car.  It  is  imperative  that  a  defective 
freight  car  be  tagged  "bad  order"  so  that 
it  may  be  readily  identified  and  moved 
to  another  location  for  repair  purposes 
only.  At  the  repair  point,  the  "bad 
order"  tag  serves  as  a  repair  record. 


Railroads  must  retain  each  tag  for  90 
days  to  verify  that  proper  repairs  were 
made  at  the  designated  location.  FRA 
and  State  inspectors  review  all  pertinent 
records  to  detennine  whether  defective 
cars  presenting  an  immediate  hazard  are 
being  moved  in  transportation. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Respondent  Universg:  400  railroads. 

Frequency  of  Submission:  On 
occasion. 

Total  Responses:  40,000  tags. 

Average  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  6,667  hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Disqualification  Proceedings. 
OMB  Control  Number:  2130-0529. 
Abstract:  Under  49  U.S.C.  20111(c), 
FRA  is  authorized  to  issue  orders 
disqualiiying  railroad  employees, 
including  supervisors,  managers,  and 
other  agents,  from  performing  safety- 
sensitive  service  in  the  rail  industry  for 
violations  of  rail  safety  rules, 
regulations,  standards,  orders,  or  laws 
evidencing  unfitness.  FRA's  regulations, 
49  CFR  Part  209,  Subpart  D,  implement 
the  statutory  provision  by  requiring  (I) 
a  railroad  emplo)ring  or  formerly 
emplo)ring  a  disqualified  individual  to 
disclose  the  tenns  and  conditions  of  a 
disqualification  order  to  the  individual's 
new  or  prospective  employing  railroad; 
(ii)  a  railroad  considering  employing  an 
individual  in  a  safety-sensitive  position 
to  ask  the  individual's  previous 
employing  railroad  whether  the 
individual  is  ciurently  serving  imder  a 
disqualification  order;  and  (iii)  a 
disqualified  individual  to  inform  his 
new  or  prospective  employer  of  the 
disqualification  order  and  provide  a 
copy  of  the  same.  Additionally,  the 
regulations  prohibit  a  railroad  from 
employing  a  person  serving  imder  a 
disqualification  order  to  woik  in  a 
safety-sensitive  position.  This 
information  serves  to  inform  a  raifroad 
whether  an  employee  or  prospective 
employee  is  currently  disquaUfied  bom 
performing  safety  sensitive  service 
based  on  the  issuance  of  a 
disqualification  order  by  FRA. 
Furthermore,  it  prevents  an  individual 
currently  serving  under  a 
disqualification  order  from  retaining 
and  obtaining  emplo]rment  in  a  safety- 
sensitive  position  in  the  rail  industry. 

Form  Numberfs):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission: 
Recordkeeping  requirement. 

Reporting  Burden: 
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CFR 

Respondent  Universe 

•Total 
Responses 

Average  Time  Per  Response 
Total 
Burden 
Hours 
Provide  copy  of  disqualification  order  to  new 

or  prospective  employer 
620  railroads 
3  orders 
30  minutes 
1.5 
Provide  copy  of  disqualification  order  to 

prospective  employer 
1  employee 
1  notification 
30  minutes 
.5 
Request  copy  of  disqualification  order  from 

previous  employer 
620 

railroads 

Usual  &  customary  procedure 
N/A 
N/A 

Total  Estimated  Burden  Hours:  2 
hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  New  Locomotive  Certification 
(Noise  Compliance  Regulations) 

OMB  Control  Number  2130-0527. 

Abstract:  On  January  14, 1976,  the 
Environmental  Protection  Agency  (EPA) 
issued  railroad  noise  emission  standards 
pursuant  to  the  Noise  Control  Act  of 
1972  (Act).  The  standards,  40  CFR  Part 
201,  establish  limits  on  the  noise 
emissions  generated  by  railroad 
locomotives  under  both  stationary  and 
moving  conditions  and  railroad  cars 
under  moving  conditions.  Section  17  of 
the  Act  also  requires  the  Secretary  of 
Transportation  to  enforce  these 
regulations  and  promulgate  separate 
regulations  to  ensure  compliance  with 
the  same.  On  December  23,  1983,  FRA 
published  49  CFR  Part  210  to  ensure 
compliance  with  the  EPA  standards. 
The  certification  and  testing  data 
ensures  that  locomotives  built  after 
IDecember  31, 1979,  have  passed 
prescribed  decibel  standards  for  noise 
emissions  under  EPA  regulations. 

Form  Numberfs):  N/A 

Affected  Public:  Businesses 

Frequency  of  Submission:  On 
occasion;  one-time 

Reporting  Burden: 

CFR 

Respondent  Universe 

Total 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 


Request  for  certification  information 

2 

40 

30  minutes 

20 

Apply  badge  or  tag  to  cab  of  locomotive 

2 

40 

30  minutes 

20 

Noise  emission  measurement 

2 

40 

3  hours 

120 

Total  Estimated  Burden  Hours:  160 
hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Railroad  Signal  System 
Requirements. 

OMB  Control  Number:  2130-0006. 

Abstract:  The  regulations  pertaining 
to  railroad  signal  systems  are  contained 
in  49  CFR  Parts  233  (Signal  System 
Reporting  Requirements),  235 
(Instructions  Governing  Applications  for 
Approval  of  a  Discontinuance  or 
Material  Modification  of  a  Signal 
System),  and  236  (Rules,  Standards,  and 
Instructions  Governing  the  Installation, 
Inspection,  Maintenance,  and  Repair  of 
Systems,  Devices  and  Appliances). 
Section  233.5  provides  that  each 
railroad  must  report  to  FRA  within  24 
hours  after  learning  of  an  accident  or 
incident  arising  from  the  failure  of  a 
signal  appliance,  device,  method,  or 
system  as  required  by  Part  236  that 
resuhs  in  a  more  favorable  aspect  than 
intended  or  other  condition  hazardous 
to  the  movement  of  a  train.  Section 
233.7  sets  forth  the  specific 
requirements  for  reporting  signal 
failures  within  15  days  in  accordance 
with  the  instructions  printed  on  Form 
FRA  F  6180.14.  Finally,  Section  233.9 
sets  forth  the  specific  requirements  for 
the  "Signal  System  Five-year  Report."  It 
requires  that  on  or  before  April  1, 1997, 
and  every  five  calender  years  thereafter, 
each  railroad  must  file  a  signal  systems 
status  report.  61  FR  33872,  July  1, 1996. 
The  report  is  to  be  prepared  on  a  form 
issued  by  FRA  in  accordance  with  the 
instructions  and  deHnitions  provided. 
Id. 

Title  49,  part  235  of  the  Code  of 
Federal  Regulations  sets  forth  the 
specific  conditions  under  which  FRA 
approval  of  modification  or 
discontinuance  of  railroad  signal 
systems  is  required  and  prescribes  the 
methods  available  to  seek  such 
approval.  The  application  process 
prescribed  under  Part  235  provides  a 
vehicle  enabling  FRA  to  obtain  the 
necessary  information  to  make  logical 
and  informed  decisions  concerning 


carrier  requests  to  modify  or 
discontinue  signaling  systems.  Section 
235.5  requires  railroads  to  apply  for 
FRA  approval  to  discontinue  or 
materially  modify  railroad  signaling 
systems.  Section  235.7  defines  "material 
modifications"  and  identifies  those 
changes  that  do  not  require  agency 
approval.  Section  235.8  provides  that 
any  railroad  may  petition  FRA  to  seek 
relief  from  the  requirements  provided 
under  49  CFR  Part  236.  Sections  235.10. 
235.12,  and  235.13  describe  where  the 
petition  must  be  submitted,  what 
information  must  be  included,  the 
organizational  format,  and  the  official 
authorized  to  sign  the  application. 
Section  235.20  sets  forth  the  process  for 
protesting  the  granting  of  a  carrier 
application  for  signal  changes  or  relief 
from  the  rules,  standards,  and 
instructions.  This  section  provides  the 
information  that  must  be  included  in 
the  protest,  the  address  for  filing  the 
protest,  the  time  limit  for  filing  the 
protest,  and  the  requirement  that  a 
person  requesting  a  public  hearing 
explain  the  need  for  such  a  forum. 

Section  236.110  requires  that  the  test 
results  of  certain  signaling  apparatus  be 
recorded  and  specifically  identify  the 
tests  required  under  Sections  236.102- 
236.109;  Sections  236.376  to  236.387; 
Sections  236.576.  236.577.  and  Sections 
236.586-2236.589.  Section  236.110 
further  provides  that  the  test  results 
must  be  recorded  on  preprinted  or 
computerized  forms  provided  by  the 
carrier  and  that  the  forms  show  the 
name  of  the  railroad,  place  and  date  of 
the  test  conducted,  equipment  tested, 
test  results,  repairs,  replacements,  and 
adjustments  made,  and  the  condition  of 
the  apparatus.  This  section  also  requires 
the  employee  making  the  test  must  sign 
the  form,  and  that  the  record  be  retained 
at  the  office  of  a  supervisory  official 
having  proper  authority-  Results  of  tests 
made  in  compliance  with  Section 
236.587  must  be  retained  for  92  days, 
and  results  of  all  other  tests  must  be 
retained  until  the  next  record  is  filed, 
but  in  no  case  less  than  one  year. 

Additionally.  Section  236.587 
requires  each  railroad  to  make  a 
departure  test  of  cab  signal,  train  stop, 
or  train  control  devices  on  locomotives 
before  that  locomotive  enters  the 
equipped  territory.  This  section  further 
requires  that  whoever  performs  the  test 
must  certify  in  writing  that  the  test  was 
properly  performed.  The  certification 
and  the  tests  results  must  be  posted  in 
the  locomotive  cab  with  a  copy  of  the 
certification  and  test  results  retained  at 
the  office  of  a  supervisory  official 
having  proper  authority.  However,  if  it 
is  impractical  to  leave  a  copy  of  the 
certification  and  test  results  at  the 
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location  of  the  test,  the  test  results  must 
be  transmitted  to  either  the  dispatcher 
or  another  designated  official  at  the  test 
location,  who  must  keep  a  written 
record  of  the  test  results  and  the  name 
of  the  person  performing  the  test.  All 
records  prepared  under  this  section  are 
required  to  be  retained  for  at  least  92 
days.  Finally,  Section  236.590  requires 
the  carrier  to  clean  and  inspect  the 
pneumatic  apparatus  of  automatic  train 
stop,  train  control,  or  cab  signal  devices 
on  locomotives  every  736  days,  and  to 
stencil,  tag,  or  otherwise  mark  the 
pneiunatic  apparatus  indicating  the  last 
cleaning  date. 

Fonn  Numberis):  FRA  F  6180.14; 
6180.47. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion;  every  five  years, 
recordkeeinng. 

Reporting  Burden: 

CFRSecUon 
Respondent  Universe 

Total 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 

233.5 — Reporting  of  accidents 

620 

10 

30  miqutes 

5 

233.7 — False  proceed  signal  failures  report 

620 

224 

15  minutes 

56 

233.9— 5-year  signal  system  report 

260 

52 

30  minutes 

26 

235.5 — Block  signal  applications 
82 

111 

10  hours 

1.110 

235.8— Applications  for  relief 

82 

24 

2.5  hours 

60 

235.20— Protest  letters 

84 

84 

30  minutes 

42 

236.110— Recordkeeping 

82 

1.965.464  records 

.2177  hour 

427,881 

236.587— Departure  tesU 

18 

730.000  tests 

4  minutes 

48,667 

236.590— Pneumatic  valves 


18 

6,697  locomotives 

22.5  minutes 

2.511 

Total  Estimated  Burden  Hours: 
480,358  hoiu«. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Remotely  Controlled  Raihoad 
Switch  Operations  Log. 
OMB  Control  Number:  2130-0516. 
Abstract:  Title  49,  section  218.30  of 
the  Code  of  Federal  Regulations  ensiues 
that  remotely  controlled  switches  are 
lined  to  protect  workers  who  are 
vulnerable  to  being  struck  by  moving 
cars  as  they  inspect  or  service 
equipment  on  a  peuticular  track  or, 
alternatively,  occupy  camp  cars.  FRA 
believes  that  production  of  notification 
requests  promotes  safety  by  minimizing 
mental  lapses  of  workers  who  are 
simultaneously  handling  several  tasks. 
Sections  218.30  and  218.67  require  the 
operator  of  remotely  controlled  switches 
to  maintain  a  record  of  each  notification 
requesting  blue  signal  protection  for  15 
days.  Operators  of  remotely  controlled 
switches  use  the  information  as  a  record 
documenting  blue  signal  protection  of 
workers  or  camp  cars.  This  record  also 
serves  as  a  valuable  resource  for  railroad 
supervisors  and  FRA  inspectors 
monitoring  regulatory  compliance. 

Form  Numberis):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion;  recordkeeping. 

Reporting  Burden: 

CFR 

Respondent  Universe 

Total 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 

Blue  signal  protection 

400  RRs 

3.600,000  records 

4  minutes 

240.000 

CampcarsL 

620  RRs 

4,500  records 

4  minutes 

300 

Total  Estimated  Burden  Hours: 
240,300  hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Railroad  Power  Brakes  and 
Drawbars. 

OMB  Control  Number:  2130-0008. 

Abstract:  Title  49,  part  232  of  the 
Code  of  Federal  Regulations  requires 
that  an  initial  terminal  air  brake  test  be 


made  by  a  person  designated  as 
qualified  by  the  inspecting  railroad.  It 
also  requires  that  a  qualified  |}erson 
participating  in  the  test  or  a  person 
having  knowledge  that  the  test  was 
conducted  notify  the  road  crew  of  the 
train  that  the  test  was  satisfactorily 
performed.  Under  Section  232.12(a)(2), 
FRA  requires  that  the  notice  be  made  in 
writing  to  the  road  crew  if  (i)  the 
qualified  person  goes  off  duty  before  the 
road  crew  reports  or  (ii)  the  train  that 
has  been  inspected  is  to  be  moved  in 
excess  of  500  miles  without  being 
subjected  to  another  test  pursuant  to 
either  this  section  or  Section  232.13. 

The  rule  also  requires  that  an 
intermediate  train  air  brake  test  be  made 
to  determine  that  the  basic  integrity  of 
the  train  air  line  has  not  been  disturbed 
by  an  incident  encountered  en  route, 
such  as  picking  up  or  setting  out  cars  at 
which  time  a  train's  air  line  could  have 
been  disconnected  and  reconnected 
several  times.  To  ensure  continuity  of 
the  train  brake  pipe,  railroads  must 
determine  that  the  brakes  on  the  rear  car 
apply  and  release.  For  tests  required  by 
Section  232.13(b)-(d),  FRA  now  permits 
railroads  to  employ  end-of-train 
telemetry  devices  to  determine  the 
status  of  the  train  brake  pipe  at  the  rear 
of  the  train  and  transmit  that 
information  to  the  lead  locomotive. 
Specifically,  Section  232.19(h)(3) 
requires  that  railroads  using  this  device 
must  calibrate  it  for  accuracy  at  least 
every  92  days  and  record  the  date  of  the 
last  calibration,  identify  the  location 
where  the  calibration  was  made,  and 
provide  the  name  of  the  person  doing 
the  calibration  on  a  tag,  sticker,  or  other 
method  of  information  storage  affixed  to 
the  rear  unit.  The  label  is  necessary  to 
determine  whether  the  end-of-train 
device  has  been  tested  within  the  time 
prescribed.  Crew  members  use  the 
information  to  verify  that  the  initial 
terminal  air  brake  test  was  satisfactorily 
performed  by  a  qualified  person. 
Form  Numbeiis):  N/A. 
Affected  Public:  Businesses. 
Frequency  of  Submission:  On 
occasion;  recordkeeping. 
Reporting  Burden: 

CFR 

Respondent  Universe 

Total 

Responses 

AvOTage  Time  Per  Response 

Total 

Burden 

Hours 

Written  notification  by  departing  qualified 

persons 
30  RRs  '  ^■ 

60,000  notifications 
15  seconds 
250 
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Written  notification  in  excess  of  500  miles 

before  receiving  another  test 
620  RRs 

380,000  notifications 
15  seconds 
1,500 

Testing  and  stenciling  of  telemetry  devices 
620  RRs 
20,000  tests 
10  seconds 
56 

Total  Estimated  Burden  Hours:  1,806 
hours. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  U.S.  DOT-AAR  Crossing 
Inventory  Form. 

OMB  Control  Number:  2130-0017. 

Abstract:  The  U.S.  DOT-AAR 
Crossing  Inventory  Form  (FRA  F 
6180.71]  is  used  to  provide  data  on  new 
highway-rail  grade  crossings  (grade 
crossings)  or  dianges  to  the  Highway- 
Rail  Grade  Crossing  Inventory 
(Inventory)  form,  llie  form  is  used  for 
reporting  all  types  of  changes,  especially 
the  establishment  of  a  new  grade 
crossing,  closing  of  an  existing  grade 
crossing,  or  changes  in  the 
characteristics  of  a  grade  crossing.  Many 
public  and  private  entities  use  the  data 
provided  on  the  Inventory  form  for 
program  assessment  and  research. 

Form  Numberis):  FRA  Form  6180.71. 

Affected  Public:  Businesses. 

Frequency  of  Submission :  On 
occasion. 

Reporting  Burden: 

Voluntary  ContfJiance 

Respond.  Universe 

Total  ^^ 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 

U.S.  DOT-AAR  crossing  inventcny  form 

(FRA  F  6180.71) 
620  RRs 
10,213  forms 
15  minutes 
2,553 
Mass  update  form  and  inventory  computer 

printout 
620  RRs 
250  lists 
30  minutes 
125 

Magnetic  tape 
620  RRs 
16 

30  minutes 
8 

GX  computer  program 
620  RRs 
58,680  updates 
2  minutes 
1,956 

Total  Estimated  Burden  Hours:  4.642 
hours. 


Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Railroad  Locomotive  Safety 
Standards. 

OMB  Control  Number:  2130-0004. 

Abstract:  Under  regulations  issued 
pursuant  to  Congressional  mandate,  49 
U.S.C.  20137,  trains  must  be  equipped 
with  event  recorders.  Event  recorders 
are  devices  that  record  train  speed,  hot 
box  detection,  throttle  position,  brake 
application,  brake  operations,  time  and 
signal  indications,  and  any  other 
function  that  FRA  considers  necessary 
to  monitor  the  safety  of  train  operations. 
Event  recorders  provide  FRA  with 
information  about  how  trains  are 
operated  and,  if  a  train  is  involved  in  an 
accident,  the  devices  afford  data  to  FRA 
and  other  investigators  necessary  to 
determine  the  probable  causes  of  the 
accident. 

Under  49  CFR  Part  229,  raihxMtds  are 
required  to  conduct  daily,  periodic, 
annual,  and  biennial  tests  of 
locomotives  to  measure  the  level  of 
compliance  with  the  Federal 
regulations.  The  collection  of 
infcHmation  requires  railroads  to 
prepare  written  records  indicating  the 
repairs  needed,  the  person  making  the 
repairs,  and  the  type  of  repairs  made. 
This  information  provides  a  locomotive 
engineer  with  information  that  the 
locomotive  has  been  inspected  and  is  in 
proper  condition  for  use  in  service,  and 
enables  FRA  to  monitor  compliance 
with  the  regulatory  standards.  Other 
information  collection  requirements  in 
Part  229  are  indicated  in  the  chart 
below. 

Form  Numberis):  FRA  Form 
6180.49A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion;  annually,  biennially, 
recordkeeping. 

Reporting  Burden: 

CFR  Section 

Respondent  Universe 

Total 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 

229.9 — Movement  of  noncomplying 

locomotive 
620  RRs 
21,000  tags 
1  minute 
350 

229.17 — ^Accident  reports 
620  RRs 
20  reports 
15  minutes 
5 
229.21 — Daily  inspection 


620  RRs 

5,460,000  inspections 

3  minutes 

273,000 

229.113 — Steam  generator  warning  notice 

IRR 

1  notice 

1  minute 

1  minute 

FRA  form  F  6180.49A 
620  RRs 
21,000  forms 

2  minutes 
700 

210.31 — Locomotive  noise  emission  test 

620  RRS 

100  tests 

15  minutes 

25 

229.23 — Periodic  inspection 

229.27,  229.29— Annual  and  biennial  tests 

229.31 — Main  reservoir  tests 

620  RRs 

84,000  tests 

10  hours 

840.000 

229.33 — Out-of-use  credit 

620  RRs 

2,400  out-of-use  credits 

2  minutes 

80 

Written  copy  of  instructions 

620  RRs 

200  amendments 

15  minutes 

50 

Data  verification  readout  record 

620  RRs 

72,000  tests 

30  minutes 

36,000 

Written  record  when  an  event  recorder  is 

removed  from  service 
620  RRs  . 

6,000  removals 
1  minute 
100 

Record  of  event  recorder  data 
620  RRs 
100  accidents 
15  minutes 
25 

Total  Estimated  Burden  Hours: 
1,150,350. 

Status:  Reinstatement  of  a  previously 
approved  collection  of  information 
which  has  expired. 

Title:  Grade  Crossing  Signal  System 
Safety  Regtilations. 

OMB  Control  Number:  2130-0534. 

Abstract:  FRA  believes  that  highway- 
rail  grade  crossing  (grade  crossii^ 
accidents  resulting  from  warning  system 
failures  can  be  reduced.  Motorists  lose 
faith  in  warning  systems  that  constantly 
warn  of  an  oncoming  train  when  none 
is  present.  Therefore,  the  fail-safe 
feature  of  a  warning  system  loses  its 
effectiveness  if  the  system  is  not 
repaired  within  a  reasonable  period  of 
time.  A  greater  risk  of  an  accident  is 
present  when  a  warning  system  fails  to 
activate  as  a  train  approaches  a  grade 
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crossing.  FRA's  regulations  require 
railroads  to  take  specific  responses  in 
the  event  of  an  activation  failiu^.  FRA 
uses  the  information  to  develop  better 
solutions  to  the  problems  of  grade 
crossing  device  malfunctions.  With  this 
information,  FRA  is  able  to  correlate 
accident  data  and  equipment  ' 

malfunctions  with  the  types  of  circuits 
and  age  of  equipment.  FRA  can  then 
identify  the  causes  of  grade  crossing 
system  failures  and  investigate  them  to 
determine  whether  periodic 
maintenance,  inspection,  and  testing 
standards  are  effective.  FRA  also  uses 
the  information  collected  to  alert 
railroad  employees  and  appropriate 
highway  traific  authorities  of  warning 
system  malfunctions  and  take  necessary 
measiues  to  protect  motorists  and 
railroad  employees  at  the  grade  crossing 
until  repairs  have  been  made. 

Fonn  Numberfs):  FRA  Form  6180.83. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion;  recordkeeping. 

Reporting  Burden: 

CFR  Section 

RMpondent  Universe 

Toul 

Responses 

Average  Time  Per  Response 

Toul 

Burden 

Hours 

234.7— Telephone  notification 

605  RRs 

4 

15  minutes 

1     • 

234.9— Grade  crossing  signal  system  failure 

reports 
620  RRS 
400 

15  minutes 
100 
Notification  to  train  crew  and  highway  traffic 

control  authority 
620  RRs 
400 

15  minutes 
100 

Recordkeeping 
620  RRs 
400 

15  minutes 
100 

Total  Estimated  Burden  Hours:  301 
hours. 

Status:  Regular  Review. 

Title:  Raihoad  Police  Officers. 

OMB  Control  Number:  2130-0537. 

Abstract:  Under  49  CFR  Part  207, 
railroads  are  required  to  notify  states  of 
all  designated  railroad  police  officers 
who  are  discharging  their  duties  outside 
of  their  respective  jurisdictions.  This 
requirement  is  necessary  to  verify 
proper  police  authority. 

Form  Number(s):  N/A. 


Affected  Public:  Businesses. 

Respondent  Universe:  30  railroads. 

Frequency  of  Submission: 
Recordkeeping. 

Total  Responses:  300  aimual 
responses. 

Average  Time  Per  Response:  5  hoius. 

Total  Annual  Burden  Hours:  1,500 
houfs. 

Status:  Regular  Review. 

Title:  Control  of  Alcohol  and  Drug 
Use  in  Railroad  Operations. 

OMB  Control  Number:  2130-0526. 

Abstract:  The  information  collection 
requirements  contained  in  pre- 
employment  and  "for  cause"  testing 
regulations  are  intended  to  ensure  a. 
sense  of  fairness  and  acciu«cy  for 
railroads  and  their  employees.  The 
principal  information — evidence  of 
imauthorized  alcohol  or  drug  use — is 
used  to  prevent  accidents  by  screening 
personnel  who  perform  safety-sensitive 
service.  FRA  uses  the  information  to 
measure  the  level  of  compliance  with 
regulations  governing  the  use  of  alcohol 
or  controlled  substances.  Elimination  of 
this  problem  is  necessary  to  prevent 
accidents,  injuries,  and  fatalities  of  the 
nature  already  experienced  and  further 
reduce  the  risk  of  a  truly  catastrophic 
accident.  Lastly,  FRA  analyzes  the  data  » 
provided  in  the  Management 
Information  System  annual  report  to 
monitor  the  effectiveness  of  a  railroad's 
alcohol  and  drug  testing  program. 

Form  Numbers):  FRA  F  6180.73. 
6180.74. 6180.94A,  6180.94B. 
Affected  Public:  Businesses. 
Frequency  of  Submission:  On. 
occasion;  annually,  recordkeeping. 
Reporting  Burden: 

CFR  Section 

Respondent  Universe 

Total 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 

219.7 

620  RRs 

2  waivera  • 

2  hours 
4 

219.9(b)(2) 
620  RRs 
25  times 
4hoiU9 
100 
219.11(b)(2) 

200  medical  facilities 

1 

15  minutes 

.25 

219.11(g) 

219.301(c)(2)(ii) 

620  RRs 

250  classes 

3  hours 


750 

Notice  of  educational  material  available  to 
employees 

15  new  RRs 

15  notices 

1  hour 

15 

219.104 

219.107 

40.67 

20  employees 

20  letters 

Ihour 

20 

219.201(c) 

200  RRs 

10  reports 

30  minutes 

5 

219.203/207/209 

200  RRs 

104  calls 

10  minutes 

17 

219.205 

200  RRs 

400  tests 

15  minutes 

100 

219.205— Form  6180.73 

200  RRS 

100  forms 

10  minutes 

17 

219.209(c) 

200RRS 

40  records 

30  minutes 

20 

219.211(b) 

200MROS 

8  reports 

15  minutes 

2 

219.211(e) 

400  employees 

1  response 

1  hour 

1 

219.211(h) 

200  RRs 

400  records 

30  minutes 

200 

219.211(1)       • 

400  employees 

1  letter 

1  hour 

1 

219.213(b) 

200  RRs 

4  notices 
30  minutes 
2 

219.302(f) 
200  RRs 
200  records 
30  minutes 
100 

219.401/403/405 
5RRs 

5  policies 
40  hours 
200 

219.405(c)(1) 
200  RRs 
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200  reports 
5  minutes 
17 

219.407 
200  RRs 

1  policy 

2  hours 
2 

1  amend. 

1  hour 

1 

219.403/405 

200SAPS 

2,000  reports 

10  minutes 

333 

219.601(a) 

SRRs 

5  programs 

80  hours 

400 

219.601(a) 

200  RRs 

5  amend. 

S  hours 

25 

219.601(b)(4)/601.(d) 

200  RRs 

4,000  notices 

.Smin. 

33 

5RRs 

5  notices 

10  hours 

SO 

200  RRs 

40,000  notices 

5  minutes 

3,333 

219.601(b)(1) 

200  RRs 

200  docs. 

8  hours  per  month 

19,200 

219.603(a) 

40,000  employees 

400  docs. 

15  minutes 

100 

219.607 

SRRs 

S  programs 

80  hours 

400 

200  RRs 

5  amend. 

S  hours 

25 

219.607(b)(1) 

200  RRs 

200  dociunents 

8  hours  per  month 

19,200 

219.607(c)(1) 

200  RRs 

SRRs 

4,000  notices 

5  notices 

5  minutes 

10  hours 

33 

SO 

219.609 

20,000  employees 

200  requests 

15  minutes    ). 


50 

219.703(a) 

40.23 

200  RRs 

52,920  forms 

15  minutes 

13,230 

219.705(c) 

200  RRs 

2  requests 

10  hours 

20 

219.707(c)(d) 

40.33— Positive  test 

200MROS 

980  tests 

2  hours 

1.960 

200  RRs 

980  notifications 

15  minutes 

245 

219.707(c)(d) 

40.33 — ^Negative  test 

200MROS 

48,020  letters 

20  minutes 

16,007 

219.709 

200  RRs 

980  employees 

10  letters 

30  minutes 

5 

219.711(c) 

40.25(f)(22)(ii) 

60  employees 

51 ,430  employees 

60  letters 

12,893  fonns 

5  minutes 

5  minutes 

5 

1,072 

219.715 

40.57/59/61 

80,000  employees 

20,000  tests 

15  minutes 

5,000 

40.59(c) 

200  RRs 

500  entries 

2  minutes 

17 

40.65 

200  BATs 

20  tests 

30  minutes 

10 

200  RRs 

200  notices 

1  hour 

200 

200  RRs 

20  confirm,  tests 

15  minutes 

5 

4a69 

200  RRs 

10  cases 

12  minutes 

2 

200  RRs 

Icas^ 

1  hour 


1  physician 
1  response 

1  hour 
1 

40.81 
200  RRs 
60  letters 
5  minutes 
5 

20  employees 

4  letters 
30  minutes 
2 

40.83 
200  RRs 
138,100  records 

5  minutes 
11,508 
219.801 
60  RRs 
40  forms 
8  hours 
320 

60  RRs 
20  forms 

4  hours 
80 

219.803 
60  RRs 
40  forms 
65  hours 
2,600 
60  RRs 
20  forms 
25  hours 
500 

219.901 
200  RRs 
100,500  records 

5  minutes 
8.375 
200  RRs 

200  summaries 

2  hours 
400 

40.23(d)(2)(ii) 
SRRs 

5  written  instruct. 

40  hours 

200 

40.29(a)(2)  &  (b) 

25  lab. 

58,212  forms 

15  minutes 

14,553 

40.31(c)(1) 

25  lab. 

1,176  certifications 

1  minute 
20 

40.29(g)(1)  &  (5) 
25  lab. 

52.920  reports 
30  minutes 
26.460 
40.29(g)(6) 

25  lab. 
200  reports 

2  hours  per  month 
4,800 

40.29(g)(8)  &  (m) 
25  lab. 

25  records 
240  hours 
6,000 
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40.31(d)(6) 

25  lab. 

2  reports 

10  hours 

20 

40.31(d)(7)  ft  (8) 

25  lab. 

1  notification 

50  hours 

SO 

25  lab. 

1  statement 
50  hours 
50 

40.33 
200MROS 
18  letters 
30  minutes 
9 
200MROS 

2  letters 
30  minutes 
1 

40.37 

30  employees 

30  requests 

30  minutes 

IS 

Total  Estimated  Burden  Hours: 
158.554.25  hours. 

Status:  Regular  Review. 

Title:  Steam  Locomotive  Inspection. 

OMB  Control  Number  213Q-0505. 

Abstract:  The  specific  sections 
describing  the  reporting,  testing,  and 
recordkeeping  requirements  are  found  at 
49  CFR  Part  230.  Railroads  use  the 
information  to  ensure  that  steam 
locomotives  are  safe  for  use  in  service. 
Further,  FRA's  OfBce  of  Safety 
Assurance  and  Compliance  uses  the 
information  to  monitor  regulatory 
compliance,  investigate  accidents  to 
determine  possible  causes,  and  consider 
waiver  petitions. 

Form  Numbeiis):  Form  1.  Form  3, 
Form  4,  and  Form  19. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  On 
occasion;  recordkeeping. 

Reporting  Burden: 

CFR  Section 

Respondent  Universe 

Total 

Responses 

Average  Time  Per  Response 

Total 

Burden 

Hours 

230.10 

48 

26  waivers 

1  hour 

26 

230.51— Form  1 

48 

968  reports 

5  minutes 

81 

230.53— Form  3 

48 

880  reports 
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7  minutes 

10 

230.54— Form  4 

48 

1  report 

1  hour 

1 

230.54— Fonn  19 

48 

1  report 

30  minutes 

230.32— Badge  plate 

48 

1  plate 

30  minutes 

.5 

230.45 — Boiler  numbw 

48 

1  number 

IS  minutes 

.25 

230.48 — Office  record — boiler  washing 

48 

243  records 

1  minute 

4 

230.52— Posting  of  copy 

48 

1,056  forms 

1  minute 

18 

230.104 — Locomotive  inspection  report 

48 

7,290  reports 

3  minutes 

365 

230.111— Stenciling  dates  of  tests  and 

cleaning 
48 

108  tesu 
1  minute 
2 

230.127(b)— Pistons  and  piston  rods 
48 

1  stamp 
15  minutes 
.25 
230.133 — Driving,  trailing  and  engine  truck 

axles 
48 

1  stamp 
15  minutes 
.25 

230.136 — Crank  pins 
48 

1  stamp 
15  minutes 
.25 

230.158— Modification  of  rules 
48 

2  requests 
1  hour 

2 

Total  Estimated  Burden  Hours:  511 
hours. 

Status:  Regular  Review. 

Title:  Identification  of  Cars  Moved  in 
Accordance  with  Order  13528. 

OMB  Control  Number:  2130-0506. 

Abstract:  This  collection  of 
information  identifies  a  fireight  car  being 
moved  within  the  scope  of  Order  13528 
(order).  See  49  CFR  Part  232.  Appendix 


B.  Otherwise,  an  exception  will  be 
taken,  and  the  car  will  be  set  out  of  the 
train  and  not  delivered.  The  information 
that  must  be  recorded  is  specified  at  49 
CFR  Part  232,  Appendix  B.  requiring 
that  a  car  be  properly  identifiml  by  a 
card  attached  to  each  side  of  the  car  and 
signed  stating  that  such  movement  is 
being  made  tmder  the  authority  of  the 
order.  The  order  does  not  require 
retaining  cards  or  tags.  When  a  car 
bearing  a  tag  for  movement  under  the 
order  arrives  at  its  destination,  the  tags 
are  simply  removed. 

Form  Number(s):  None. 

Affected  Public:  Businesses. 

Fivquency  of  Submission:  On 
occasion. 

Total  Responses:  1,320  tags. 

Average  Time  Per  Response:  5 
minutes  per  tag. 

Estimated  Total  Annual  Burden 
Hours:  110  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C  3507(a)  and  5 
CFR  1320.5(b).  1320.12(e)(3).  DOT 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collectlcMi  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Issued  in  Washington,  DC  on  January  30. 
1997. 

Phillip  A.  LMch, 

Clearance  Officer.  United  States  Department 
of  Transportation. 

(PR  Doc.  97-3302  Filed  2-10-97;  8:45  am] 
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Federal  Transit  Administration 

[FTA  Docket  No.  97-2117] 

Notice  of  Reqtiest  for  ttie  Extension  of 
Cunentiy  Approved  biformation 
Collection 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  request  for  comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  annoimces  the  intention  of  the 
Federal  Transit  Administration  (FTA)  to 
request  the  Office  of  Management  and 
Budget  (OMB)  to  extend  the  following 
currently  approved  information 
collection: 

Prevention  of  Prohibited  Drug  Use  in 
Transit  Operations. 

DATES:  Comments  must  be  submitted 
before  April  14, 1997. 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  niunber  that  appears 
at  the  top  of  this  doounent  and  be 
submitted  to  the  United  States 
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Department  of  Transportation,  Central 
Dockets  Office.  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590.  All 
comments  received  will  be  available  for 
examination  at  the  above  address  from 
10:00  a.m.  to  5:00  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 
FOR  FURTHER  INFORMATION  CONTACT: 
Prevention  of  Prohibited  Drug  Use  in 
Tmnsit  Operations — Ms.  Judy  Meade, 
Office  of  Program  Management,  (202) 
366-2896. 

SUPPl£MENTARY  INFORMATION:  Interested 
parties  are  invited  to  send  comments 
regarding  any  aspect  of  this  information 
collection,  including:  (1)  The  necessity- 
and  utility  of  the  information  collection 
for  the  proper  performance  of  the 
functions  of  the  FTA;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utiUty,  and  clarity 
of  the  collected  information;  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
collected  information.  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/ or  included  in  the 
request  for  OMB  approval  of  this 
information  collection. 

Title:  Preventioii  of  Prohibited  Drug  Use 
in  Transit  Operatioiu  (OMB  Number 
2132-0557) 

Background:  The  Omnibus 
Transportation  Employee  Testing  Act  of 
1991  (Pub.  L.  102-143.  October  28, 
1991,  now  codified  in  relevant  part  at  49 
U.S.C.  5331)  requires  any  recipient  of 
Federal  financial  assistance  under  49 
U.S.C.  Sections  5309.  5307.  or  5311  or 
under  23  U.S.C.  Section  103(e)  (4)  to 
establish  a  program  designed  to  help 
prevent  accidents  and  injuries  resulting 
ftota  the  misuse  of  drugs  and  alcohol  by 
employees  who  perform  safety-sensitive 
functions.  FTA's  regulation,  49  CFR  Part 
653,  "Prevention  of  Prohibited  Drug  Use 
in  Transit  Operations,"  effective  March 
17, 1994.  requires  recipients  to  submit 
to  FTA  annual  reports  containing  data 
which  summarize  information 
concerning  the  recipients'  drug  testing 
program,  such  as  the  number  and  type 
of  tests  given,  nimiber  of  positive  test 
results,  and  the  kinds  of  safety-sensitive 
functions  the  employees  perform.  FTA 
uses  these  data  to  ensure  compUance 
with  the  rule,  to  assess  the  misuse  of 
drugs  in  the  transit  industry,  and  to  set 
the  random  testing  rate.  The  data  will 
also  be  used  to  assess  the  effectiveness 
of  the  rule  in  reducing  the  misuse  of 
drugs  among  safety-sensitive  transit 
employees  and  making  transit  safer  for 
the  pi^lic. 


Respondents:  State  and  local 
government,  business  or  other  for-profit 
institutions,  non-profit  institutions,  and 
small  business  organizations. 

Estimated  Annual  Burden  on 
Respondents:  26.5  hours  for  each  of  the 
1,615  respondents. 

Estimated  Total  Annual  Burden: 
42,799  hours. 

Frequency:  Annual. 

Issued:  February  4, 1997. 
Gordon  J.  Linton, 
Administrator. 

[FR  Doc.  97-3304  Filed  2-10-97;  8:45  am] 
BULMO  CODE  4*10-«7-U 


Surface  Transportation  Board 
[STB  Docket  No.  41987} 

Western  Fuels  Service  Corporation  v. 
ttie  Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10502,  the 
Board  is  granting  the  request  of  both  the 
complainant  and  the  defendant  that  this 
proceeding  be  exempted  bom  the 
statutory  requirement  that  it  be 
completed  within  180  days.  The  Board 
is  extending  the  time  limit  to  270  days 
pursuant  to  the  request  of  the  parties. 

DATES:  The  exemption  is  effective  on 
February  11,  1997. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  the  exemption 
granted  in  STB  Docket  No.  41987  must 
be  filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Branch,  1201  Constitution  Ave., 
N.W.,  Washington  DC  20423.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  the  parties'  representatives: 
(1)  For  Western  Fuels  Service 
Corporation,  Peter  Glaser,  Doherty, 
Rumble  &  Butler,  Suite  1100, 1401  New 
York  Avenue,  NW,  Washington,  DC 
20005;  and  (2)  for  The  Biulington 
Northern  and  Santa  Fe  Railway 
Company,  Samuel  M.  Sipe,  Jr.,  Steptoe 
&  Johnson,  1330  Connecticut  Avenue, 
NW,  Washington,  DC  20036,  and 
Richard  E.  Weicher,  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company,  Suite  3800,  777  Main  Street, 
Fort  Worth.  TX  76102-5384. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  the  hearing  impaired  (202) 
927-5721.] 

SUPPt.EMENTARY  INFORMATION:  This 
proceeding  involves  a  request  for  access 
to  certain  terminal  facifities  and 
trackage  by  Western  Fuels  Service 


Corporation  (complainant)  pursuant  to 
49  U.S.C.  11102.  Under  section 
11102(d),  the  Board  must  complete  the 
proceeding  within  180  days  after  the 
filing  of  the  request  for  relief.  As 
complainant  filed  its  complaint  on 
December  9. 1996,  the  deadline  for 
completion  of  the  proceeding  is  June  7, 
1997.  Complainant  has  filed  a  request 
for  a  90-day  extension  of  the  deadline 
until  September  5, 1997,  and  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (defendant)  has 
joined  in  the  request.  Acting  under  49 
U.S.C.  10502.  the  Board  has  granted  an 
exemption  from  the  statutory  deadline. 
The  Board  will  estabUsh  a  procedural 
schedule  tOvgovem  the  processing  of  the 
proceeding,  if  necessary,  when  it  rules 
on  a  pending  motion  by  defendant  to 
dismiss  the  proceeding. 

Additional  information  is  contained 
in  the  Board's  decision.  To  purchase ~a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  February  3. 1997. 

By  the  Board,  Chainnan  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  97-3384  Filed  2-10-97;  8:45  am) 
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Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  OMB  Review;  Report  of 
Financial  and  Operating  Statistics  for 
Small  Aircraft  Operators— Form  29&-C 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS).  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13,  the  Bureau  of 
Transportation  Statistics  (BTS)  invites 
the  general  public,  industry  and  other 
Federal  Agencies  to  comment  on  the 
continuing  need  and  usefulness  of  BTS 
collecting  financial,  traffic  and 
operating  statistics  from  small 
certificated  and  commuter  air  carriers. 
Small  certificated  air  carriers  (operate 
aircraft  with  60  seats  or  less  or  with 
18,000  pounds  of  pay  load  capacity  or 
less)  must  file  the  five  quarterly 
schedules  listed  below:' 
A-1    Report  of  Flight  and  Traffic 

Statistics  in  Scheduled  Passenger 

Operations, 
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E-l    Report  of  Nonscbeduhd  Passenger 

Enplanements  by  Small  Certificated 

Air  Carriers. 
F-1    Report  of  Financial  Data, 
F-2    Report  of  Aircraft  Operating 

Expenses  and  Related  Statistics, 

and 
T-1    Report  of  Revenue  Traffic  by  On- 

Line  Origin  and  Destination. 

Commuter  air  carriers  must  file  the 
three  quarterly  schedules  listed  below: 

A-1    Report  of  Flight  and  Traffic 
Statistics  in  Scheduled  Passenger 
Operations, 
F-1    Report  of  Financial  Data,  and 
T-1    Report  of  Revenue  Traffic  by  On- 
Line  Origin  and  Destination. 

Conunenters  should  address  whether 
BTS  accurately  estimated  the  reporting 
burden  and  if  there  are  other  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collected. 

DATES:  Written  comments  should  be 
submitted  by  April  14, 1997. 

ADDRESSES:  Comments  should  be 
directed  to:  Oflice  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  Department 
of  Transportation,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590-0001. 
COMMENTS:  Comments  should  identify 
the  OMB  #  2138-0009  and  submit  a 
duplicate  copy  to  the  address  listed 
above.  Conunenters  wishing  the 
Department  to  acknowledge  receipt  of 
their  comments  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  on  OMB 
#  2138-0009.  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Bureau  of 
Transportation  Statistics,  400  Seventh 
Street,  S.W..  Washington,  DC  20590- 
0001.  (202)  366-1387. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.  2138-0009. 

Title:  Report  of  Financial  and 
Operating  Statistics  for  Small  Aircraft 
Operators— Form  298-C. 

fonn  No.:  298-C. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Small  certificated  and 
conunuter  air  carriers. 

Number  of  Respondents:  100 

Estimated  Time  Per  Response:  16 
hours  for  small  certificated  7  hours  for 
commuters. 

Total  Annual  Rurden:  5,000  hours. 

Needs  and  Uses:  Program  Uses  of 
Form  298-C  Data. 


Mail  Rates 

The  Department  of  Transportation 
(DOT)  sets  and  updates  the  bitra-Alaska 
Bush  mail  rates  based  on  carrier 
expense,  traffic,  and  operational  data.  ' 
Form  298-C  cost  data,  especially  fuel 
costs,  terminal  expenses,  and  line  haul 
expenses  are  used  in  arriving  at  rate 
levels.  EKDT  revises  the  established  rates 
based  on  the  p>ercentage  of  imit  cost 
changes  in  the  carriers'  operations. 
These  updating  procedures  have 
resulted  in  the  carriers  receiving  rates  of 
compensation  that  more  closely  parallel 
their  costs  of  providing  mail  service  and 
contribute  to  the  carriers'  economic 
well-being. 

Essential  Air  Service 

EXDT  also  must  determine  a 
community's  eligibility  as  an  essential 
air  service  (EAS)  point.  If  the 
community  qualifies  as  an  EAS  point,  a 
determination  is  made  as  to  what  level 
of  service  the  community  is  entitled  and 
how  much,  if  any,  compensation  must 
be  paid  to  air  carriers  that  provide  the 
service. 

After  DOT  has  determined  that  a 
community  is  eUgible  to  receive  EAS, 
DOT  often  has  to  select  a  carrier  to 
provide  the  service.  Some  of  the  carrier 
selection  criteria  are  historic  presence  in 
the  community,  reliability  of  carrier 
service,  financial  stability  of  the  carrier, 
and  carrier  cost  structure. 

Carrier  Fitness 

Fitness  determinations  are  made  for 
both  new  entrants  and  established  U.S. 
domestic  carriers  proposing  a 
substantial  change  in  operations.  A 
portion  of  these  applications  consists  of 
an  operating  plan  for  the  first  year  (14 
CFR  Part  204)  and  an  associated 
projection  of  revenues  and  expenses. 
The  carrier'^  operating  cost,  included  in 
these  projections,  are  compared  against 
the  cost  data  in  the  Form  298-<:  file  for 
a  carrier  or  carriers  with  the  same 
aircraft  type  and  similar  operating 
characteristics.  Such  a  review  validates 
the  reasonableness  of  the  carrier's 
operating  plan. 

The  quarterly  financial  submissions 
by  commuter  air  carriers  are  used  in 
determining  each  carrier's  continuing 
fitness  to  operate.  Section  41738  of  Title 
49  of  the  United  States  Code  requires 
EKDT  to  find  all  commuters  fit,  willing 
and  able  to  conduct  passenger  service  as 
a  prerequisite  to  providing  such  service 
to  an  eligible  essential  air  service  point. 
In  making  a  fitness  determination,  DOT 
reviews  three  areas  of  a  carrier's 
operation:  (1)  The  qualifications  of  its 
management  team,  (2)  its  disposition  to 
comply  with  laws  and  regulations,  and 


(3)  its  financial  posture.  DOT  must 
determine  whether  or  not  a  carrier  has 
sufficient  financial  resources  to  conduct 
its  operations  without  imposing  undue 
risk  on  the  traveling  public.  Moreover, 
once  a  carrier  is  operating  as  a 
commuter,  DOT  is  required  to  monitor 
its  continuing  fitness. 

Industry  Analysis 

The  Secretary,  Deputy  Secretary  and 
other  senior  DOT  officials  must  be  kept 
fully  uiformed  and  advised  of  all 
current  and  developing  economic  issues 
affecting  the  airline  industry.  This  is 
accomplished  through  the  preparation 
of  testimony  given  before  Congressional 
committees,  briefing  and  status  papers, 
speech  preparation,  and  memoranda 
recommending  decisions  or  listing 
available  options. 

The  program  methodologies  under 
this  program  are  as  varied  as  the  natiire 
of  the  particular  aviation  policy  issues 
that  confit>nt  senior  DOT  officials.  In 
preparing  financial  condition  reports  or 
status  reports  on  a  particular  airline, 
financial  and  traffic  data  are  analyzed. 
Briefing  papers  may  use  the  same 
information  as  well  as  airport  activity 
data  and  market  data.  In  summary,  the 
nature  of  a  particular  aviation  issue 
determines  the  particular  methodology 
used  to  prepare  the  analysis. 

Safety  Analysis 

.    The  FAA  evaluates  the  adequacy  of 
aviation  safety  regulations,  standards, 
policies  and  prooaduires.  Problem  areas 
are  identified  and  recommendations  are 
developed  for  appropriate  solutions. 
Enplanement  data  are  used  in 
evaluating  the  safety  status  of  carriers. 
Passenger-miles  are  used  to  calculate 
fatality  and  injury  rates,  while  aircraft- 
miles  are  used  in  performing  risk 
analysis  and  comparative  analyses  with 
other  traffic  modes.  Departure  data  are 
used  to  calculate  accident/incident 
rates,  developing  rates  of  near  misses, 
and  assessing  the  significance  of  the 
incident  of  operational  errors. 

Forecasting 

Traffic  schedules  are  used  to  derive 
air  carrier  operations  at  non-tower 
airports.  Historical  aircraft  departure 
data  are  used  to  supplement  and 
validate  other  sources  of  Terminal  Area 
Forecasts  (TAF).  The  aircraft  operations 
data  in  the  TAF  are  needed  by  the 
National  Plan  of  Integrated  Airports 
System  (NPIAS)  to  prepare  airport 
master  plans.  In  addition,  aircraft 
operations  forecast  data  in  TAF  are  used 
in  developing  benefit/cost  ratios  for 
tower  establishment  and  tower 
discontinuance  criteria,  for  supfiorting 
decisions  on  the  purchase  of  safety- 
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related  avionics  equipment,  and  for  the 
allocation  of  scarce  resources  for  the 
construction  or  expansion  of  runways 
and  other  airport  fedlities.  ' 

Historical  enplanement  data  are 
.required  to  produce  short,  medium,  and 
long  range  passenger  demand  forecasts 
for  all  airports  with  passenger  service. 
These  forecasts  are  presented  in  the 
TAF  data  base,  which  contains 
approximately  4,000  airports,  including 
all  airports  in  the  NPIAS.  TAF 
enplanement  data  are  used  in  the 
preparation  of  various  airport  master 
plans  and  in  response  to  requests  for 
specific  airport  information  irom 
Congress,  states,  and  the  general  public. 

Historical  passenger  enplanement 
data,  aircraft  departiu^  data,  and  freight 
and  mail  tons  enplaned  by  airport  are 
all  used  to  project  air  carrier  traffic  and 
cargo  activity  levels  for  hub  airports. 

Cost/Benefit  Analysis 

Safety  rules  proposed  by  the  FAA 
operating  units  are  submitted  for 
economic  analysis.  Under  established 
costing  methodologies,  which  use 
various  cost  and  traffic  data,  accident 
data,  and  risk  analysis,  the  proposed 
rules  are  evaluated  on  (1)  a  cost/benefit 
basis,  (2)  regulatory  flexibility  basis  and, 
,  (3)  an  international  trade  impact  basis. 

Allocation  of  Airport  and  Airways 
Improvement  Funds 

A  revenue  passenger  enplanement 
formula  prescribed  in  the  Airport  and 
Airway  Improvement  Act  of  1982  is 
used  to  determine  the  amoimt  of  funds 
to  be  allocated  to  each  airport.  Form 
298-C  schedules  that  identify  revenue 
passengers  enplaned  at  individual 
airports  in  the  United  States  and  Trust 
Territories,  are  used  for  the  formula. 

Since  several  airports  in  the  national 
system  are  heavily  involved  in  air 
freight,  all-cargo  data,  such  eis  revenue 
tons  enplaned  and  aircraft  departures, 
are  used  to  plan  for  future  needs  of 
those  airports.  Scheduled  aircraft 
departures  by  aircraft  type  by  airport  are 
used  in  determining  the  practical 
armual  capacity  (FANCAJ')  at  airports, 
as  prescribed  in  FAA  Advisory  Qrcular 
"Airport  Capacity  Criteria  Used  in 
Preparing  the  National  Airport  Plan." 
PANCAP  is  a  safety-related  benchmark 
measure  which  indicates  when  airport 
management  should  be  concerned  about 
capacity  problems,  delays  and  possible 
needed  airport  expansion  or  nmway 
construction. 

Noise  Abatement 

Air  carrier  traffic  data  by  airport  are 
used  in  assessing  the  level  and 
frequency  of  service  at  individual 
airp<Mts  in  order  to  determine  the 


enviroiunental  noise  impact  of  carrier 
operations.  Also,  aircraft  operating  data 
are  used  to  assess  carrier  compliance 
with  noise  abatement  agreements. 
Timothy  E.  Cannody, 

Director,  Office  of  Airline  Information, 
Bureau  of  Transportation  Statistics. 
(PR  Doc.  97-3331  Filed  2-10-97;  8:45  am] 
BIUMQ  COOE  4*1»-FE-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[CO-62-89] 

Propoeed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CO-62-89  (TD 
8407),  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards  (§  1.382- 
3). 

DATES:  Written  comments  should  be 
received  on  or  before  April  14,  1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Final  Regulations  Under  Section 
382  of  the  Internal  Revenue  Code  of 
1986;  Limitations  on  Corporate  Net 
Operating  Loss  Carryforwards. 

OMB  Number:  1545-1260. 

Regulation  Project  Number:  CO-62- 
89. 

Abstract:  Internal  Revenue  Code 
section  382(1)(5)  provides  relief  from  the 
application  of  the  section  382  limitation 


for  bankruptcy  reorganizations  in  which 
the  pre-change  shareholders  and 
qualified  creditors  maintain  a 
substantial  continuing  interest  in  the 
loss  corporation.  These  regulations 
concern  the  election  a  taxpayer  may 
make  to  treat  as  the  change  date  the 
effective  date  of  a  plan  of  reorganization 
in  a  title  11  or  similar  case  rather  than 
the  confirmation  date  of  a  plan. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  1. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or  ^ 

sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  5, 1997. 
Gurick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  97-3400  Filed  1-10-97;  8:45  am] 
BHJJN6  COOE  4aM-01-U 
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PNTL-15-01] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-15-91,  Taxation  of  Gain  or  Loss 
from  Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions) 
(§1.988-5). 

DATES:  Written  comments  should  be 
received  on  or  before  April  14, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests^or  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Taxation  of  Gain  or  Loss  from 
Certain  Nonfunctional  Currency 
Transactions  (Section  988  Transactions). 

OMB  Number:  1545-1312. 

Regulation  Project  Number:  INTL-15- 
91. 

Abstract:  This  regulation  provides 
that  if  a  taxpayer  identifies  a  hedge  and 
a  dividend,  rent,  or  royalty  payment  as 
a  hedged  qualified  payment,  then  the 
taxpayer  may  integrate  such 
transactions.  The  regulation  also  allows 
taxpayers  to  elect  a  mark  to  market 
method  of  accounting  for  foreign 
currency  gains  and  losses. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households,  and  business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1.500. 

Estimated  Time  Per  Respondent:  40 
minutes. 


Estimated  Total  Annual  Burden  ■ 
Hours:  1,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  stmimarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  5, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  97-3401  Filed  2-10-97;  8:45  am) 
BHJJNO  0006  4«3»-«1-U 


[LR-27-83;  LR-64-85] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  existing 
temporary  regulations,  LR-27-83  fTD 
7882),  Floor  Stocks  Credits  or  Refunds 
and  Consumer  Credits  or  Refunds  With 
Respect  to  Certain  Tax-Repealed 
Articles;  Excise  Tax  on  Heavy  Trucks 
(§  145.4051-1)  and  LR-54-85  (TD  8050). 
Excise  Tax  on  Heavy  Trucks.  Truck 
Trailers  and  Semitrailers,  and  Tractors; 
Reporting  and  Recordkeeping 
Requirements  (§  145.4052-1). 
DATES:  Written  comments  should  be 
received  on  or  before  April  14. 1997  to 
be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  (LR-27-83)  Floor  Stocks  Credits 
or  Refunds  and  Consimier  Credits  or 
Refunds  With  Respect  to  Certain  Tax- 
Repealed  Articles;  Excise  Tax  on  Heavy 
Trucks,  and  (LR-54-85)  Excise  Tax  on 
Heavy  Trucks,  Truck  Trailers  and 
Semitrailers,  and  Tractors;  Reporting 
and  Recordkeeping  Requirements. 

OMB  Nu/nter;  1545-0745. 

Regulation  Project  Number:  LR-27- 
83;  LR-54-85. 

Abstract:  LR-27-83  requires  sellers  of 
trucks,  trailers  and  semitrailers,  and 
tractors  to  maintain  records  of  the  gross 
vehicle  weights  of  articles  sold  to  verify 
taxability.  LR-54-85  requires  that  if  the 
sale  is  to  be  treated  as  exempt,  the  seller 
and  the  purchaser  must  be  registered 
and  the  purchaser  must  give  the  seller 
a  resale  certificate. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
4,100. 

Estimated  Time  Per  Respondent:  1 
hour,  1  minute. 

Estimated  Total  Annual  Burden 
Hours:  4,140. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
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displays  a  valid  0MB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  February  5, 1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-3402  Filed  2-10-97;  8:45  am] 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  the 
Readjustment  of  Veterans,  Notice  of 
Meeting 

The  E)epartment  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Veterans  will  be  held  February  20  and 
21, 1997.  This  is  a  regularly  scheduled 
meeting  for  the  purpose  of  reviewing 
VA  and  other  relevant  services  for 
veterans,  to  review  Conunittee  work  in 
progress  and  to  formulate  Committee 
recommendations  and  objectives.  The 
meeting  on  both  days  will  be  held  at 
The  American  Legion,  Washington 
Office,  1608  K  Street,  NW,  Washington, 
DC.  The  agenda  on  both  days  will 
commence  at  8:30  a.m.  and  adjourn  at 
4:30  p.m. 

The  agenda  for  February  20  will  begin 
with  a  review  of  Committee  special 
projects  and  pending  reports.  The 


agenda  will  also  cover  a  review  of  the 
Readjustment  Counseling  Service  Vet 
Centers,  a  discussion  of  VA  special 
emphasis  programs  in  relation  to 
managed  health  care  principles  and  a 
review  of  Persian  Gulf  veterans'  health 
care  problems. 

On  February  21,  the  Committee  will 
review  the  programs  and  activities  of 
VA's  Center  for  Women  Veterans, 
review  available  data  regarding  the  level 
of  post-traumatic  stress  disorder  in 
Persian  Gulf  and  Somalia  veterans,  and 
discuss  access  to  care  problems  for 
Canadian  and  Mexican  National 
veterans  of  the  U.S.  military.  The 
agenda  will  also  consist  of  a  planning 
meeting  to  formulate  specific  objectives 
for  the  remainder  of  the  year. 

The  meeting  will  be  open  to  the 
public.  Those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  should  contact  Alfonso  R. 
Batres,  Ph.D..  M.S.S.W.,  Director. 
Readjustment  Counseling  Service, 
Department  of  Veterans  Affairs 
(telephone  number:  202-273-8967). 

Dated:  February  4. 1997. 

By  Direction  of  the  Secretary: 
Heyward  Bannister, 
Committee  Management  Officer. 
(FR  Doc.  97-3282  Filed  2-10-97;  8:45  am] 
BILUNG  CODE  S32IM>1-M 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  361. 363, 376,  and  380 
RM  1820-AB12 

Tha  Stale  Vocattonai  Rehabilitation 
Sarvteas  Program 

AQBtCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  The  Secretary  amends  the 
regulations  governing  The  State 
Vocational  Rehabilitation  Services 
Program.  These  amendments  are  needed 
to  implement  changes  to  the 
Rehabihtation  Act  of  1973  (Act)  made 
by  the  Rehabilitation  Act  Amendments 
of  1992,  enacted  on  October  29. 1992,  as 
amended  by  the  1993  technical 
amendments  (hereinafter  collectively 
referred  to  as  the  1992  Amendments). 
EFFECTIVE  DATE:  These  regulations  take 
effect  March  13. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverlee  Stafford,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
SW.,  Room  3014.  Mary  E.  Switzer 
Building,  Washington.  DC.  20202-2531. 
Telephone  (202)  205-8831.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
5538. 

SUPPLEMENTARY  INFORMATION:  The  State 
Vocational  Rehabilitation  Services 
Program  (program)  is  authorized  by 
Title  I  of  the  Act  (29  U.S.C.  701-744). 
This  program  provides  support  to  each 
State  to  assist  it  in  operating  a 
comprehensive,  coordinated,  effective, 
efficient,  and  accountable  State  program  - 
to  assess,  plan,  develop,  and  provide 
vocational  rehabilitation  (VR)  services 
to  individuals  with  disabilities  so  that 
those  individuals  may  prepare  for  and 
engage  in  gainful  employment, 
consistent  with  their  strengths, 
resources,  priorities,  concerns,  abilities, 
capabilities,  and  informed  choice. 

On  December  15. 1995,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Federal  Register  (60  FR  64476). 

Additionally,  pursuant  to  Executive 
Order  12866,  which  encoiuages  Federal 
agencies  to  fadhtate  meaningful 
participation  in  the  regulatory 
development  process,  the  Rehabilitation 
Sovices  Administration  (RSA)  made 
available  draft  proposed  regulations 
(draft  regulations)  in  accessible  formats, 
including  an  electronic  format,  to  a 
broad  spectrum  of  parties  for  informal 
review  and  comment  prior  to  publishing 
the  December  15, 1995  NPRM.  RSA  also 
gathered  public  input  on  the  draft 
regulations  through  public  meetings  and 
focus  groups  and  analyzed  over  600 


letters  of  comments  on  the  draft 
regulations. 

These  final  regulations  implement 
changes  made  to  the  program  by  the 
1992  Amendments  with  the  exception 
of  the  evaluation  standards  and 
performance  indicator  requirements  in 
section  106  of  the  Act,  which  are  being 
implemented  in  a  separate  rulnnaking 
document,  and  incorporate  some  of  the 
burden-reducing  changes  previously 
proposed  in  an  NPRM  for  this  program 
that  was  published  on  July  3, 1991  (56  ' 
FR  30620)  (1991  NPRM).  The  1991 
NPRM  was  not  finalized  at  the  request 
of  Congress.  These  regulations  also 
implement  changes  that  the  Secretary 
believes  are  important  to  update, 
consoUdate,  clarify,  and  in  other  ways 
improve  the  regulations  for  this 
program. 

Tne  Supplementary  Information 
section  to  the  NPRM  includes  a 
discussion  of  the  major  changes  to  Title 
I  of  the  Act  made  by  the  1992 
Amendments.  These  changes  have  far- 
reaching  implications  for  the  program. 
Individuals  are  encouraged  to  refer  to 
the  NPRM  (60  FR  64476-64477)  for  a 
discussion  of  the  major  themes 
associated  with  the  1992  Amendments. 

These  final  regulations  contain  a 
limited  number  of  significant  changes  to 
the  proposed  regulations  based  on 
public  comment  and  interdepartmental 
review.  A  detailed  description  of  these 
changes  follows.  In  addition,  the  final 
regulations  have  been  reviewed  and 
revised  in  accordance  with  the 
Department's  Principles  for  Regulating, 
which  were  developed  as  part  of  the 
Administration's  regulatory  reinvention 
initiative  under  the  National 
Performance  Review  n.  The  principles 
are  designed  to  ensure  that  the 
Department  regulates  in  the  most 
flexible,  most  equitable,  and  least    . 
burdensome  way  possible. 

The  Secretary  also  notes  that  the 
changes  to  supported  employment 
definitions  included  in  these  final 
regulations  affect  those  definitions  in  34 
CFR  parts  363,  376,  and  380. 
Corresponding  regulatory  changes  to 
those  parts  follow  the  final  regulations 
amending  34  CFR  part  361. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 


These  regulations  address  the 
National  Education  Goal  that  every 
adult  American,  including  individuals 
with  disabilities,  will  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Executive  Order  12866 

These  final  regtilations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretary  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  final  regulations  are  those  resulting 
from  statutory  requirements  and  those 
determined  by  the  Secretary  as 
necessary  for  administering  this 
program  effectively  and  efficiently. 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfere  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Summary  of  potential  costs  and  benefits 

The  potential  costs  and  benefits  of 
these  final  regidations  were  summarized 
in  the  preamble  to  the  NPRM  under  the 
following  headings:  Improved 
Organization  of  I^gulations;  Notes  and 
Examples;  Reduction  of  Grantee  Burden; 
Enhanced  Protections  for  Individuals 
with  Disabilities  (60  FR  64495); 
Increased  Flexibility  of  Grantees  to 
Satisfy  Statutory  Requirements;  and 
Additional  Benefits  (60  FR  64496). 
Additional  discussion  of  potential  costs 
and  benefits  is  included  in  the  following 
Analysis  of  Comments  and  Changes 
section  of  this  preamble. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  NPRM,  more  than  400 
parties  submitted  comments  on  the 
proposed  regulations.  RSA  gathered 
additional  public  input  on  die  NPRM 
through  a  series  of  public  meetings.  An 
analysis  of  the  comments  and  of  Uie 
changes  in  the  regulations  since 
publication  of  the  NPRM  foUows. 

Major  issues  are  grouped  according  to 
subject  imder  appropriate  sections  of 
the  regulations.  Other  substantive  issues 
are  discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  imder  the 
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applicable  statutory  authority—- 
generally  are  not  addressed.  However, 
some  suggested  changes  that  the 
Secretary  is  not  authorized  to  make  also 
raise  important  poUcy  issues  and, 
therefore,  are  discussed  under  the 
appropriate  section  of  the  analysis. 

References  in  the  analysis  of 
comments  to  the  "proposed  regulations" 
refer  to  the  regulatory  provisions  in  the 
December  15, 1995  NPRM,  whereas 
references  to  the  "draft  regulations" 
refer  to  provisions  in  the  draft  proposed 
regulations  that  were  circulated  for 
Informal  comment  prior  to  publishing 
the  NPRM. 

Section  361.5(b)    Applicable 
definitions 

•  Administrative  Costs  Under  the  State 
Plan 

Comments:  Some  commenters 
requested  that  this  definition  be  revised 
to  specifically  limit  administrative  costs 
to  expenditures  incurred  by  the 
Designated  State  Unit  (DSU)  in 
administering  the  VR  program.  One 
commenter  recommended  that  the, 
definition  identify  indirect  costs  as  a 
type  of  administrative  cost.  Finally,  one 
commenter  sought  to  exclude  costs 
incurred  by  DSUs  in  providing  technical 
assistance  to  businesses  and  industries 
from  the  definition  on  the  basis  that 
those  costs  represent  expenditures  for 
the  provision  of  services  imder 
§  361.49(a)  of  the  proposed  regulations. 

Discussion:  The  Secretary  agrees  that 
administrative  costs  under  the  VR  State 
plan  are.  those  costs  that  the  DSU  incurs 
in  administering  the  VR  program.  While 
most  indirect  costs  (those  costs  that 
cannot  be  allocated  to  a  single  cost 
objective  and  that  benefit  more  than  one 
program)  are  generally  types  of 
administrative  expenditures,  they  need 
not  be  limited  to  administrative 
expenditures.  The  Secretary  does  not 
beUeve  it  is  necessary  to  classify 
indirect  costs  in  order  to  ensure  their 
allowabihty  under  the  program.  All 
indirect  costs  that  are  approved  under 
an  indirect  cost  agreement  or  cost 
allocation  plan  are  allowable.  The 
Secretary  emphasizes  that  indirect  costs 
related  to  miUtiple  State  programs  (e.g., 
operating  expenses  for  State  buildings 
occupied  by  DSU  staff  and  staff  from 
other  State-administered  programs)  can 
be  charged  to  the  VR  program  only  to 
the  extent  that  the  costs  are  attributable 
to  the  VR  program. 

In  addition,  the  Secretary  agrees  that 
although  technical  assistance  to 
businesses,  in  some  cases,  is  considered 
an  administrative  cost,  any  technical 
assistance  provided  by  a  DSU  to  a 
business  or  industry  that  seeks  to 


employ  individuals  %vith  disabiUties 
and  that  is  not  subject  to  the  Americans 
with  Disabilities  Act  (ADA)  does  not 
constitute  an  administrative  cost. 
Technical  assistance  provided  under 
these  circiunstances  is  authorized  by 
section  103(b)(5)  of  the  Act  and 
§  361.49(a)(4]  of  the  regulations  as  a 
service  for  groups  of  individuals  with 
disabiUties. 

Changes:  The  Secretary  has  revised 
§  361.5(b)(2)  to  clarify  that 
administrative  costs  are  expenditiues 
that  are  incurred  by  the  DSU  in 
performing  administrative  functions 
related  to  the  VR  program.  The 
definition  also  has  been  amended  to 
exclude  technical  assistance  provided  to 
businesses  and  industries  as  a  service 
under  the  conditions  in  §  361.49(a)(4). 

•  Appropriate  Modes  of 
Communication 

Comments:  One  commenter  opposed 
defining  "appropriate  modes  of 
communication"  as  specialized  media 
systems  and  devices  that  facihtate 
communication  on  the  basis  that  not  all 
modes  of  communication  used  by 
persons  with  disabiUties  are  "media 
systems  and  devices."  Several 
commenters  requested  that  the 
definition  identify  graphic 
presentations,  simple  language,  and 
other  modes  of  communication  used  by 
individuals  with  cognitive  impairments. 

Discussion:  The  Secretary  agrees  that 
"appropriate  modes  of  communication" 
are  not  limited  to  specific  systems, 
devices,  or  equipment,  as  indicated  by 
the  proposed  definition,  and  include 
any  type  of  aid  or  support  needed  by  an 
individual  with  a  dis^ility  to 
communicate  with  others  effectively. 
For  example,  the  use  of  an  interpreter  by 
a  person  who  is  deaf  is  an  appropriate 
mode  of  communication,  but  is  not 
typicaUy  viewed  as  a  system  or  device. 

The  Secretary  beUeves  it  would  be 
useful  for  the  definition  of  appropriate 
modes  of  communication  to  include 
examples  of  communication  methods 
used  by  individuals  with  cognitive 
impairments.  However,  the  Secretary 
emphasizes  that  the  examples  of 
communication  services  and  materials 
Usted  in  the  definition  in  the  final 
regulations  are  not  all-inclusive  and  that 
other  appropriate  modes  of 
communication  not  specified  in  the 
definition  are  also  available  to  address 
the  particular  communication  needs  of 
an  individual  with  a  disabiUty. 

Changes:  The  Secretary  has  amended 
§  361.5(b)(5)  to  clarify  that  appropriate 
modes  of  communication  include  any 
aid  or  support  that  enables  an 
individual  with  a  disabiUty  to 
comprehend  and  respond  to  information 


being  communicated.  In  addition,  the 
definition  has  been  amended  to  include 
graphic  presentatic»s  and  simple 
language  materials  as  examples  of 
modes  of  communication  that  may  be 
appropriate  for  individuals  with 
cognitive  impairments. 

•  Assistive  Technology  Service 

Comments:  Some  commenters  asked 
that  particular  services  be  identified  in 
this  definition  as  examples  of 
permissible  assistive  technology 
services.  For  instance,  one  commenter 
suggested  that  the  definition  specificalfy 
identify  modifications  to  vehicles  used 
by  individuals  with  disabiUties  as  an 
assistive  technology  service. 

Discussion:  The  definition  of  the  term 
"assistive  technology  service"  in  both 
the  proposed  and  final  regulations 
tracks  the  definition  of  that  term  in  the 
Technology-Related  Assistance  for 
Individuals  with  Disabilities  Act  of  1988 
(Tech  Act),  as  required  by  section  7(24) 
of  the  Act.  The  Tech  Act  defines 
assistive  technology  services  generaUy 
to  include  any  service  that  directly 
assists  an  individual  with  a  disabiUty  in 
the  selection,  acquisition,  or  use  of  an 
assistive  technology  device.  The 
definition  in  the  regiilations,  therefore, 
is  intended  to  address  the  scope  of 
service-related  needs  of  individuals  who 
use  assistive  technology  devices  (e.g., 
the  need  to  acquire  a  particular  device 
or  the  need  to  receive  training  on  the 
operation  of  a  device)  rather  than  to 
identify  actual  services  that  an 
individual  might  receive.  Nevertheless, 
the  Secretary  recognizes  that  any 
modification  to  a  vehicle  that  is 
necessary  to  enable  an  individual  with 
a  disabiUty  to  use  that  vehicle  is 
considered  an  adaptaticm  or  a 
customization  of  an  assistive  technology 
device  under  §  361.5(b)(7)(iii)  and. 
therefore,  constitutes  an  assistive 
technology  service.  This  position  is 
consistent  with  current  RSA  poUcy. 

Changes:  None. 

•  Community  RehabiUtation  Program 

Comments:  Some  commenters 
requested  that  the  definition  of 
"community  rehabiUtation  program" 
specify  additional  services,  su(^  as 
rehabiUtation  teaching  services,  that 
could  be  provided  under  a  community 
rehabiUtation  program  for  individuals 
with  disabiUties. 

Discussion:  The  definition  of 
"community  rehabiUtation  program"  in 
both  the  proposed  and  final  regulations 
is  based  on  the  statutory  definition  in 
section  7(25)  of  the  Act.  However, 
paragraph  (i)(Q)  of  this  definition,  like 
section  7(25)(Q)  of  the  Act,  authorizes 
community  r^iabiUtation  programs  that 
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provide  services  similar  to  the  services 
specified  in  the  definition.  Thus,  the 
Secretary  believes  that  a  conununity 
rehabilitation  program  could  provide 
rehabilitation  teaching  services  for 
individuals  who  are  blind  because  those 
services  are  similar  to  orientation  and 
mobility  services  for  indiAdduals  who 
are  blind,  which  are  expressly 
authorized  imder  paragraph  (i)(K)  of  the 
definition. 
Changes:  None. 

•  Comparable  Services  and  Benefits 

Conunents:  Several  commenters 
requested  clarification  of  the 
requirement  in  the  proposed  regulations 
that  comparable  services  and  benefits  be 
available  to  the  individual  within  a 
reasonable  period  of  time.  Some 
commenters  requested  that  the 
regulations  allow  DSUs  to  use 
comparable  services  and  benefits  only  if 
they  are  currently  available  at  the  time 
the  individual's  Individualized  Written 
RehabiUtation  Program  (IWRP)  is 
developed.  Other  commenters  suggested 
that  comparable  services  and  benefits 
should  be  available  when  necessary  to 
meet  the  rehabiUtation  objectives 
identified  in  the  individual's  IWRP. 

Discussion:  The  definition  of 
"comparable  services  and  benefits"  is 
intended  to  support  the  statutory 
purpose  of  conserving  rehabilitation 
funds,  while  ensuring  the  provision  of 
appropriate  and  timely  services.  The 
prop<wed  requirement  in  the  NPRM  that 
comparable  services  and  benefits  be 
available  within  a  reasonable  period  of 
time  was  intended  to  enable  DSUs  to 
conserve  VR  funds  by  searching  for 
alternative  sources  of  funds  without 
jeopardizing  the  timely  provision  of  VR 
services  to  eligible  individuals.  The 
Secretary  agrees  that  additional 
clarification  in  the  regulations  is 
required  to  ensiue  that  VR  services  are 
provided  to  eligible  individuals  at  the 
time  they  are  needed. 

Changes:  The  Secretary  has  revised 
§  361.5(b)(9)(ii)  of  the  proposed 
regulations  to  require  that  comparable 
services  and  benefits  be  available  to  the 
individual  at  the  time  that  the  relevant 
service  is  i^ded  to  achieve  the 
rehabilitation  objectives  in  the 
individual's  IWRP.  This  change  is 
consistent  with  revisions  made  to 
§  361.53  of  the  proposed  regulations, 
which  are  discussed  in  the  analysis  of 
comments  to  that  section. 

•  Competitive  Employment  and 
Integrated  Setting 

Comments:  Some  commenters 
opposed  the  definition  of  "competitive 
emplo)anent"  in  the  proposed 
regiUations  on  tlie  basis  that  it  limited 


competitive  employment  outcomes  to 
those  in  which  an  individual  with  a 
disability  earns  at  least  the  minimiun 
wage.  Because  the  proposed  definition 
applied  to  supported  employment 
placements,  these  commenters  believed 
that  the  minimum  wage  requirement 
would  restrict  employment 
opportunities  for  individuals  with  the 
most  severe  disabifities  who  need 
supported  employment  services  in  order 
to  work.  These  commenters  stated  that 
some  individuals  with  the  most  severe 
disabilities  woidd  be  imable  to  obtain 
competitive  employment  unless  the 
definition  permitted  employers  to 
compensate  employees  in  accordance 
with  section  14(c)  of  the  Fair  Labor 
Standards  Act  (FLSA)  (i.e.,  wages  based 
on  individual  productivity  that  would 
be  less  than  the  minimum  wage).  Other 
conunenters  supported  the  proposed 
definition  and  the  requirement  that 
individuals  in  competitive  employment 
earn  at  least  the  minimum  wage. 

Several  commenters  opposed  the 
requirement  in  the  proposed  regulations 
that  individuals  in  competitive 
employment  earn  at  least  the  prevailing 
wage  for  the  same  or  similar  work  in  the 
local  community  performed  by  non- 
disabled  individuals.  The  commenters 
beUeved  that  it  would  be  unduly 
burdensome  for  OSUs  to  ascertain  the 
relevant  prevailing  wage  given  the 
potential  differences  in  wages  provided 
by  employers  within  the  same 
conununity.  In  addition,  these 
commenters  stated  that  the  prevailing 
wage  standard  would  dissuade  some 
employers  from  hiring  individuals  with 
disabilities  when  the  wage  to  be 
provided,  although  at  least  the 
minimum  wage,  would  have  to  be 
increased  to  be  consistent  with  higher 
wages  provided  by  other  employers  in 
the  community  for  the  same  or  similar 
work. 

Several  commenters  on  the  proposed 
regulations  opposed  the  requirement 
that  competitive  employment  be 
performed  in  an  integrated  setting. 
Several  other  commenters  questioned  or 
requested  clarification  of  the  proposed 
definition  of  integrated  setting  with 
respect  to  the  provision  of  services  or 
the  achievement  of  an  emplo3rment 
outcome.  In  light  of  the 
interrelationship  between  the  terms 
"competitive  employment"  and 
"integrated  setting"  and  the  fact  thdt  the 
Secretary  considers  integration  to  be  an 
essential  component  of  competitive 
employment,  comments  on  both  the 
proposed  definition  of  "integrated 
setting"  and  the  use  of  the  term 
"integrated  setting"  as  an  element  of 
competitive  employment  are  addressed 
in  the  following  paragraphs. 


Commenters  who  opposed  limiting 
competitive  employment  to  placements 
in  integrated  settings  believed  that 
requiring  individuals  with  disabilities  to 
interact  with  non-disabled  persons  at 
the  work  site  would  preclude  certain 
kinds  of  employment  outcomes  fit>m  the 
scope  of  competitive  employment. 
Specifically,  the  commenters  identified 
self-employment,  home-based 
employment,  and  various  forms  of 
telecommuting  as  examples  of 
employment  outcomes  that  are 
competitive  but  are  not  located  in 
integrated  settings.  The  conunenters 
stated  that  these  placement  options 
should  be  available  to  individuals  with 
disabilities  to  same  extent  that  they  are 
available  to  non-disabled  persons. 

Some  commenters  believed  that  the 
definition  of  "integrated  setting"  in  the 
proposed  regulations  was  too  weak. 
These  commenters  reconunended  that 
the  proposed  definition,  which  defined 
integrated  setting  as  ".  .  .a  setting 
typically  found  in  the  community  in 
which  an  applicant  or  eligible 
individual  has  an  opportimity  to 
interaet  regularly  with  non-disabled 
persons  .  .  .,"  be  amended  to  require 
actual  interaction  between  the  applicant 
or  eligible  individual  and  non-disabled 
individuals.  Other  commenters  stated 
that  individuals  in  competitive 
employment  should  be  required  to 
interact  with  non-disabled  persons  only 
to  the  extent  that  non-disabled 
individuals  in  similar  positions  interact 
with  others.  Finally,  some  commenters 
suggested  that  the  definition  clarify  that 
sheltered  workshops  and  other 
employment  settings  that  are 
established  specifically  for  the  purpose 
of  employing  individuals  with 
disabilities  do  not  constitute  integrated 
settings. 

Discussion:  The  Secretary  agrees  with 
the  commenters  who  believe  that 
competitive  employment  outcomes 
shoiUd  be  limited  to  those  in  which 
individuals  earn  at  least  the  minimum 
wage.  Consequently,  the  Secretary  does 
not  consider  placements  in  supported 
employment  settings  in  which 
individuals  receive  wages  below  the 
minimum  wage  imder  section  14(c)  of 
the  FLSA  to  be  competitive 
employment.  This  position,  which 
would  modify  longstanding  RSA 
regulatory  policy,  is  consistent  with  the 
requirement  in  the  1992  Amendments 
(section  101(a)(16)  of  the  Act)  that  DSUs 
annually  review  and  reevaluate  the 
status  of  each  individual  in  an 
employment  setting  under  section  14(c) 
of  the  FLSA  in  order  to  determine  the 
individual's  readiness  for  competitive 
employment.  This  statutory  requirement 
indicates  that  supported  employment 
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settings  in  which  individuals  are 
compensated  below  the  minimum  wage 
in  accordance  with  the  FLSA  do  not 
constitute  competitive  employment.  The 
Secretary  wishes  to  clarify  that  the 
minimum  wage  requirement  for 
individuals  placed  in  supported 
employment  applies  at  the  time  of 
transition  to  extended  services.  If  an 
individual  is  unable  to  obtain  the 
minimum  wage  at  this  time,  the 
individual  would  still  be  considered  to 
have  achieved  an  employment  outcome 
but  it  would  not  be  considered  a 
supported  employment  outcome. 

Tne  Secretary  agrees  that  requiring 
individuals  in  competitive  employment 
to  earn  at  least  the  prevailing  wage  for 
the  same  or  similar  work  in  the  local  - 
community  performed  by  non-disabled 
individuals  is  unduly  restrictive  and 
that  requiring  individuals  with 
disabilities  who  achieve  competitive 
employment  outcomes  to  be 
compensated  at  the  wage  level  typically 
paid  to  non-disabled  individuals  who 
perform  the  same  or  similar  work  for  the 
same  employer  is  a  more  reasonable 
standard.  This  standard  requires  that 
competitively  employed  individuals 
with  disabiUties  receive  the  customary 
wage  and  level  of  benefits  (e.g., 
insurance  premiiuns,  retirement 
contributions)  received  by  non-disabled 
workers  performing  comparable  jobs  for 
the  same  employer.  Clarification  in  the 
final  regulations  that  comparable 
compensation  includes  both  the  wage 
and  benefit  level  typically  paid  by  the 
employer  is  necessary,  the  Secretary 
beUeves,  in  order  to  ensure  that 
competitive  employment  outcomes  for 
individiials  with  disabilities  are  truly 
"competitive.' 

A  key  purpose  of  the  1992 
Amendments  is  to  ensiu-e  that 
individuals  with  disabilities  achieve 
employment  outcomes  in  the  most 
integrated  settings  possible,  consistent 
with  the  individual's  informed  choice. 
Consequently,  the  Secretary  believes 
that  placement  in  an  integrated  setting 
is  an  essential  component  of 
"competitive  employment.' 

The  Secretary  agrees  with  those 
commenters  who  believe  that  the 
definition  of  integrated  setting  in  the 
proposed  regulations  did  not 
sufficiently  ensure  actual  interaction 
between  individuals  with  disabilities 
and  non-disabled  persons.  The 
Secretary  also  agrees  with  those 
commenters  who  contend  that  the  best 
measure  of  integration  in  an 
employment  setting  for  individuals  with 
disabilities  is  to  require  parity  with  the 
integration  ex]}erienced  by  non-disabled 
workera  in  similar  positions. 
Consequently,  the  final  regulations 


establish  a  standard  of  integration  with 
respect  to  employment  outcomes  that  is 
based  on  ensuring  the  same  level  of 
interaction  by  disabled  individuals  with 
non-disabled  persons  as  that 
experienced  by  a  non-disabled  worker 
in  the  same  or  similar  job.  An  integrated 
setting  for  purposes  of  a  job  placement 
is  one  in  which  an  applicant  or  ehgible 
individual  interacts  with  non-disabled 
■  persons,  excluding  service  providers,  to 
the  same  extent  that  a  non-disabled 
worker  in  a  comparable  position 
interacts  with  others. 

The  Secretary  believes,  however,  that 
interaction  between  individuals  with 
disabilities  and  non-disabled  persons 
need  not  be  face-to- face  in  order  to  meet 
this  standard.  Persons  with  disabilities 
who  are  self-employed  or  telecommute 
may  interact  regularly  with  non- 
disabled  persons  through  a  number  of 
mediums  (e.g.,  telephone,  facsimile,  or 
computer).  Self-employment,  home- 
based  employment,  and  other  forms  of 
employment  in  which  individuals 
communicate  regularly  bom  separate 
locations,  therefore,  would  saGsfy  the 
integration  requirement  of  competitive 
employment  as  long  as  the  eligible 
individual  interacts  with  non-disabled 
persons  other  than  service  providers  to 
the  same  extent  as  a  non-disabled 
person  in  a  comparable  job. 

The  Secretary,  like  many  of  the 
commenters,  also  believes  that  settings 
that  are  established  specifically  for  the 
purpose  of  employing  individuals  with 
disabilities  (e.g.,  sheltered  workshops) 
do  not  constitute  integrated  settings 
since  there  are  no  comparable  settings 
for  non-disabled  individuals. 

Changes:  The  Secretary  has  amended 
§  361.S(b)(10)  to  define  "competitive 
employment,"  in  part,  as  work  for 
which  an  individual  earns  at  least  the 
minimum  wage  but  not  less  than  the 
customary  wage  and  level  of  benefits 
provided  by  the  same  employer  to  non- 
disabled  workers  who  perform  the  same 
or  similar  work.  The  Secretary  also  has 
amended  §  361.5(b)(30)  to  define 
"integrated  setting"  with  respect  to  an 
employment  outcome  as  a  setting 
typically  found  in  the  community  in 
which  applicants  or  eligible  individuals 
interact  with  non-disabled  individuals 
to  the  same  extent  that  non-disabled 
individuals  in  comparable  positions 
interact  with  other  persons.  The 
definition  of  "integrated  setting"  with 
respect  to  the  provision  of  services  has 
been  similarly  strengthened  to  require 
actual  interaction  between  individuals 
with  disabilities  receiving  services  and 
non-disabled  individuals. 


•  Designated  State  Unit 

Comments:  Some  commenten 
requested  that  the  regulatory  definition 
of  ''designated  State  unit"  prohibit 
DSUs  from  administering  vocational 
and  other  rehabiUtation  programs  other 
than  those  programs  authorized  or 
funded  imder  the  Act. 

Discussion:  Sections  101(a)(1)  and 
(a)(2)  of  the  Act  require  that  the  State 
VR  Services  Program  be  administered  by 
a  State  entity  that  is  primarily 
concerned  with  vocational 
rehabilitation  or  vocational  and  other 
rehabilitation  of  individuals  with 
disabiUties.  but  does  not  restrict  this 
rehabiUtation  focus  to  only  programs 
authorized  or  funded  under  the  Act.  The 
Secretary  wishes  to  give  States  as  much 
oi^anizational  flexibiUty  as  is  permitted 
by  statute. 

Changes:  None. 

•  Employment  Outcome 

Comments:  Several  conunenters 
opposed  the  definition  of  "employment 
outcome"  in  the  proposed  regulations 
on  the  basis  that  it  failed  to  exclude 
outcomes  other  than  competitive 
employment  (e.g.,  homemaker,  self- 
employment).  (Dther  commenters 
disagreed  with  the  emphasis  in  the 
definition  on  competitive  employment. 

Discussion:  The  definition  of 
"employment  outcome"  in  the  final 
regulations,  like  the  proposed 
definition,  elaborates  on  the  definition 
in  section  7(5)  of  the  Act  by 
incorporating  into  the  definition  the 
statutory  concept  that  an  employment 
outcome  must  be  consistent  with  an 
individual's  strengths,  resources,    . 
priorities,  concerns,  abiUties, 
capabiUties,  interests,  and  informed 
choice.  Although  the  definition  does  not 
contain  a  full  Ust  of  permissible 
employment  outcomes,  it  does  not 
exclude  any  employment  outcomes  that 
have  been  permitted  in  the  past.  Thus, 
for  example,  homemaker,  extended 
employment,  and  self-employment 
remain  acceptable  employment 
outcomes  even  though  they  are  not 
specifically  identified  in  the  definition. 
TTie  Secretary  also  beUeves,  however, 
that  competitive  employment,  which  is 
the  optimal  employment  outcome  under 
the  program,  should  be  considered  for 
each  individual  who  receives  services 
under  the  program  and  should, 
therefore,  be  highlighted  in  the 
definition. 

Changes:  None. 

•  Establishment,  Development,  or 
Improvement  of  a  PubUc  Or  Nonprofit 
Community  RehabiUtation  Program 

Comments:  Some  conunenters 
opposed  that  part  of  the  proposed 
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definition  of  the  tenn  "establishment, 
development,  or  improvement  of  a 
public  or  nonprofit  community 
rehabilitation  program"  that  would 
reduce  over  a  four-year  period  Federal 
financial  support  of  staffing  costs 
associated  with  operating  a  community 
rehabilitation  program.  Some  of  these 
commenters  also  opposed  the 
prohibition  in  the  definition  of  Federal 
support  for  ongoing  operating  expenses 
of  a  community  rehabilitation  program. 
The  commenters  were  concerned  that 
these  provisions  would  make  it  difficult 
or  impossible  to  develop  new 
community  rehabilitation  programs. 

Discussion:  The  definition  elaborates 
on  the  statutory  definition  of  the  term 
"establishment  of  a  community 
rehabilitation  program"  under  section 
7(6)  of  the  Act  by  incorporating  all  of 
the  types  of  expenditures  for  which  a 
DSU  can  receive  Federal  financial 
support.  The  limitations  on  staffing 
costs  in  the  proposed  definition  are 
based  on  the  authorization  in  section 
7(6)  of  the  Act  for  the  Secretary  to 
include  as  part  of  the  costs  of 
establishment  any  additional  staffing 
costs  that  the  Secretary  considers 
appropriate.  The  limitations  are  similar 
to  those  previously  proposed  in  the 
1991  NPRM.  Specifically,  the  proposed 
regulations  established  a  limitation  on 
staffing  costs  by  providing,  after  the  first 
12  months  of  staffing  assistance,  for  an 
annual  decrease  in  the  percentage  of 
staffing  costs  (from  100  percent  to  45 
percent)  for  which  Federal  financial 
participation  (FFP)  is  available.  This 
limitation,  like  the  staffing  cost 
requirements  proposed  in  the  1991 
NPRM.  is  influenced  by  and  in  part 
based  on  the  conclusions  of  a  1979 
General  Accoimting  Office  (GAO)  report 
(HRD-79-84).  The  GAO  Report  to 
Congress  recommended  amending  the 
Act  to  provide  for  a  gradual  reduction 
of  Federal  funding  for  staffing  costs  in 
the  establishment  authority.  Legislative 
change  is  unnecessary  to  accomplish 
this  purpose  because  section  7(6)  of  the 
Act  vests  the  Secretary  with  the 
authority  to  determine  what  staffing 
costs  are  appropriate  for  Federal 
financial  participation.  The  Secretary 
believes  that  the  GAO  recommendation 
is  still  relevant  and  needs  to  be 
implemented.  The  limitation  on  staffing 
costs  is  intended,  in  part,  to  ensure  that 
facilities  bear  an  increasing  share  of  the 
responsibility  for  running  community 
rehabiUtation  programs,  while 
preserving  VR  funds  needed  to  support 
necessary  development  or  expansion  of 
community  rehabilitation  facilities. 
More  generally,  the  limitation  on 
staffing  costs  is  intended  to  preserve  the 


amount  of  funds  available  to  the  DSU 
for  providing  VR  services  to  eUgible 
individuals. 

The  final  regulations  also  authorize 
Federal  support  for  other  costs  needed 
to  estabUsh,  develop,  or  improve  a 
community  rehabilitation  program  as 
long  as  these  costs  are  not  ongoing 
operational  expenses  of  the  program. 
TTie  Secretary  believes  that  this 
prohibition  is  consistent  with  the  Act, 
which  limits  Federal  financial  support 
to  costs  associated  with  setting  up, 
renovating,  converting,  or  otherwise 
improving  community  rehabilitation 
programs. 

Tne  Secretary  also  notes  that  recent 
audits  of  State  agencies  have  indicated, 
in  some  cases,  that  VR  funds  have  been 
used  under  the  authority  for 
establishing  community  rehabiUtation 
programs  for  purposes  other  than 
providing  services  under  the  VR 
program,  hi  response,  the  Secretary 
believes  the  proposed  definition  should 
be  amended  to  ensure  that  Federal 
support  for  the  establishment, 
development,  or  improvement  of  a 
public  or  nonprofit  community 
rehabilitation  program  is  provided  only 
if  the  purpose  of  the  expenditures  is  to 
provide  services  to  applicants  and 
eligible  individuals  under  the  VR 
program. 

changes:  The  Secretary  has  amended 
§  361.5rb)(16)  to  ensure  that  costs 
associated  with  the  establishment, 
development,  or  improvement  of  a 
public  or  nonprofit  community 
rehabilitation  program  must  be 
necessary  to  the  provision  of  VR 
services  to  applicants  and  eligible 
individuals.  Changes  to  this  definition 
and  to  the  State  plan  requirements  in 
§  361.33(b)  of  the  regulations  are 
intended  to  address  the  violations 
identified  in  recent  audits  of  State 
agencies. 

•  Extended  Employment 

Comments:  Several  commenters 
requested  that  the  definition  of 
"extended  employment"  in  the 
proposed  regulations  be  broadened  to 
include  placements  in  integrated 
settings.  Other  commenters  sought  to 
expand  the  proposed  definition  to 
include  employment  with  profitmaklng 
organizations.  Finally,  some 
commenters  requested  that  the 
regulations  exclude  extended 
employment  from  the  scope  of  potential 
employment  outcomes  under  the 
program. 

Discussion:  Section  101(a)(16)  of  the 
Act  requires  DSUs  to  annually  review 
and  reevaluate  the  status  of  each 
individual  in  extended  employment  to 
determine  the  individual's  readiness  for 


competitive  employment  in  an 
integrated  setting.  This  statutory 
requirement  indicates  that  extended 
employment  is  limited  to  placements  in 
non-integrated  settings.  The  lack  of 
integration  in  extended  employment 
placements  is  a  key  factor  in 
differentiating  between  extended 
employment  and  competitive 
employment  outcomes. 

The  Secretary  does  not  believe  that 
extended  employment  includes  work 
performed  on  behalf  of  profitmaklng 
organizations.  Extended  employment, 
according  to  section  101(a)(16)  of  the 
Act,  means  work  performed  in 
community  rehabilitation  programs, 
including  workshops,  or  in  other  non- 
integrated  emplo)anent  settings  in 
which  individuals  are  compensated 
pursuant  to  the  FLSA.  The  Secretary 
believes  that  employment  in  private, 
profitmaking  organizations  should  be 
viewed  as  competitive  employment  in 
which  individuals,  shall  earn  at  least  the 
minimimi  wage  and  work  in  integrated 
settings.  Incorporating  placements  in 
profitmaking  organizations  into  the 
definition  of  extended  employment 
would  expand  the  scope  of  potential 
extended  employment  placements  and 
would  be  contraiy  to  the  statutory 
policy  that  promotes  movement  from 
extended  employment  to  competitive 
employment,  the  optimal  employment 
outcome  under  the  program. 
Nevertheless,  the  final  regulations  will 
continue  to  recognize  extended 
employment  as  a  possible  employment 
outcome  under  the  program  consistent 
with  101(a)(16)  of  the  Act. 

Changes:  None. 

•  Impartial  Hearing  Officer 

Comments:  One  conmnenter  requested 
that  the  regulations  prohibit  a  member 
of  a  State  Rehabilitation  Advisory 
Couincil  from  serving  as  an  impartial 
hearing  officer  for  any  DSU  within  that 
State. 

Discussion:  The  definition  of 
"impartial  hearing  officer"  in  the 
proposed  regulations  specified  that  a 
member  of  a  DSU's  State  Rehabilitation 
Advisory  Coimcil  (Council)  could  not 
serve  as  an  impartial  hearing  officer  for 
that  same  DSU.  The  proposed 
definition,  however,  did  allow  a 
member  of  a  DSU's  Council  to  serve  as 
an  impartial  hearing  officer  in  cases 
involving  another  DSU  within  the  same 
State.  For  example,  a  member  of  the 
Council  for  a  State  unit  serving 
individuals  who  are  blind  was  not 
precluded  under  the  proposed 
regulations,  solely  on  the  basis  of  that 
membership,  &t)m  serving  as  an 
impartial  hearing  officer  in  cases 
involving  the  State  unit  that  serves 


f»id 


F(Mlm>AT    VMnstor    /    Vnl     R9     Mn     9R    /    TiiocHav     FoKniarv    11      1QQ7    /    Pule 


1/1    1?a(Tii1afirkne 


Federal  Register  /  Vol.  62.  No.  28  /  Tuesday,  February  11.  1997  /  Rules  and  Regulations        6313 


individuals  with  disabilities  other  than 
individuals  with  visual  disabilities.  The 
Secretary  believes  that  prohibiting 
members  of  a  Council  from  serving  as 
impartial  Clearing  officers  in  cases 
involving  any  DSU  within  the  State 
would  be  unduly  restrictive.  The 
Secretary  also  believes  that  other 
impartiality  requirements  in  the 
de^nition  that  apply  to  all  impartial 
hearing  officers,  including  those  who 
are  members  of  Councils  for  other  DSUs 
(e.g..  the  individual  has  no  personal, 
professional,  or  financial  conflict  of 
interest)  will  sufficiently  ensure  the 
absence  of  potential  conflicts  between 
the  hearing  officer  and  the  parties  to  the 
dispute. 
Changes:  None. 

•  Maintenance 

Comments:  Some  commenters 
requested  that  the  definition  of 
"maintenance"  in  the  proposed 
regulations  be  expanded  to  include 
expenses  other  than  living  expenses 
(e.g..  food,  shelter,  and  clothing).  As  an 
example,  the  commenters  stated  that 
maintenance  should  be  authorized  to 
support  costs  incurred  by  eligible 
individuals  who  take  part  in  enrichment 
activities  as  part  of  a  training  program 
in  a  higher  education  institution. 
Several  other  commBhters 
recommended  deletion  of  the  fourth 
example  in  the  note  following  the 
proposed  definition,  which  stated  that 
maintenance  could  be  used  to  pay  for 
food,  shelter,  and  clothing  for  homeless 
or  recently  deinstitutionalized 
individuals  until  other  financial 
assistance  is  secured.  These  conunenters 
asserted  that  these  costs  should  be 
supported  by  welfare  or  other  public 
assistance  agencies  rather  than  DSUs. 

Discussion:  The  Secretary  agrees  that 
maintenance  may  include  costs  other 
than  standard  living  expenses  (i.e..  food, 
shelter,  and  clothing)  as  long  as  the 
expenses  are  in  excess  of  the  normal 
expenses  incurred  by  an  eligible 
individual  or  an  individual  receiving 
ejctended  evaluation  services.  Limiting 
maintenance  to  additional  costs 
incurred  by  individuals  receiving 
services  under  an  IWRP  or  under  a 
written  plan  for  providing  extended 
evaluation  services  is  consistent  with 
section  103(a)(5)  of  the  Act,  which 
restricts  the  provision  of  maintenance  to 
"additiopal  costs  while  participating  in 
rehabilitation.' 

The  Secretary  also  agrees  that  the 
fourth  example  of  permissible 
maintenance  expenses  in  the  proposed 
regulations  was  inadvisable.  Permitting 
DSUs  to  support  the  full  costs  of  a 
homeless  or  deinstitutionalized 
individual's  subsistence  under  the 


maintenance  authority,  until  other 
financial  assistance  becomes  available, 
is  inconsistent  with  the  policy  of 
limiting  maintenance  costs  to  those  in 
excess  of  the  individual's  normal 
expenses.  In  addition,  the  Secretary 
agrees  that  welfare  and  other  social 
service  agencies  are  better  equipped  to 
support  the  everyday  living  expenses  of 
the  homeless  or  deinstitutionalized. 
However,  a  DSU  could  choose  to 
provide  short-term  emergency  financial 
assistance  to  those  individuals  under 
§  361.48(a)(20)  as  "other"  services  that 
the  DSU  determines  are  necessary  for 
the  individual  to  achieve  an 
employment  outcome. 

Changes:  The  Secretary  has  deleted 
the  term  "living"  bom  %  361.5(b)(31)  of 
the  proposed  regulations  to  clarify  that 
maintenance  may  include  expenses 
other  than  living  expenses.  In  addition, 
the  Secretary  has  deleted  the  fourth 
example  in  the  note  following  the 
proposed  definition  of  maintenance  and 
replaced  it  with  an  example  of  a 
permissible  maintenance  cost  that 
would  not  constitute  a  living  expense. 

•  Ongoing  Support  Services 

Comments:  Some  commenters 
recommended  that  the  Secretary  place  a 
time  limit  on  the  provision  of  ongoing 
support  services  furnished  by  extended 
services  providers.  The  commenters 
stated  that  the  regulations  should  permit 
ongoing  support  services  to  "fade"  once 
they  are  no  longer  needed  to  maintain 
an  individual  in  supported 
employment. 

Discussion:  It  is  RSA's  longstanding 
poUcy  that  individuals  with  the  most 
severe  disabilities  who  are  placed  in 
supported  employment  should  require 
ongoing  support  services  throughout  the 
coiu-se  of  their  placement.  The  need  for 
ongoing  support  services  provides  a 
critical  distinction  (i.e.,  the  provision  of 
ongoing  supports)  between  supported 
employment  and  other  kinds  of 
employment  outcomes.  The  Secretary 
believes  that  if  an  individual  in 
supported  employment  no  longer 
requires  ongoing  support  services  that 
individual  is  no  longer  an  appropriate 
candidate  for  supported  employment. 

Changes:  None. 

•  Personal  Assistance  Services 

Comments:  Some  commenters 
requested  that  the  definition  of 
"personal  assistance  services"  in  the 
proposed  regulations  be  amended  to 
more  closely  track  the  statutory 
definition  of  that  term  in  section  7(11) 
of  the  Act.  TTie  commenters  stated  that 
revision  to  the  proposed  definition  is 
needed  to  clarify  that  personal 


assistance  services  need  not  be  provided 
on  the  job  site. 

Discussion:  The  Secretary  agrees  that 
personal  assistance  services  may  be 
provided  off  the  job  site  as  long  as  they 
are  necessary-  to  assist  an  individual 
with  a  disability  to  perform  daily  living 
functions  and  achieve  an  employment 
outcome  and  are  provided  while  the 
individual  is  participating  in  a  program 
of  VR  services.  The  Secretary  believes 
the  proposed  definition  clearly 
authorized  personal  assistance  services 
needed  by  an  individual  to  perform 
everyday  activities  off  the  job  but, 
nevertheless,  agrees  that  further 
clarification  may  be  helpful. 

Changes:  The  Secretary  has  amended 
§  361.5(b)(34)  of  the  proposed 
regulations  to  track  the  language  in 
section  7(11)  of  the  Act  authorizing 
personal  assistance  services  needed  to 
increase  the  individual's  control  in  life 
and  ability  to  perform  everyday 
activities  on  or  off  the  job. 

•  Physical  and  Mental  Restoration 
Services 

Comments:  Some  commenters 
requested  that  the  regulatory  definition  - 
of  "physical  and  mental  restoration 
services"  specifically  include 
psychological  services  provided  by 
qualified  personnel  under  State 
licensure  laws. 

Discussion:  The  Secretary  agrees  that 
psychological  services  are  a  form  of 
mental  restoration  services. 
Psychological  services,  however,  are 
subsumed  within  the  broader  term 
"mental  health  services"  in  paragraph 
(xiii)  of  the  definition  and  need  not  be 
identified  separately.  Moreover,  section 
103(a)(4)  of  the  Act  authorizes  services, 
including  psychological  services,  that 
are  needed  to  diagnose  and  treat  mental 
or  emotional  disorders  only  if  those 
services  are  provided  by  qualified 
personnel  in  accordance  with  State 
Ucensure  laws.  This  requirement,  which 
was  included  in  the  proposed 
definition,  is  reflected  in  paragraph  (ii) 
of  the  definition  in  the  final  regulations. 

Changes:  None. 

•  Physical  or  Mental  Impairment 

Comments:  Some  commenters 
requested  clarification  of  the 
requirement  in  the  proposed  regulations 
that  a  physical  or  mental  impairment 
will  probably  result  in  materially 
limiting  mental  or  physical  functioning 
if  it  is  not  treated.  One  commenter 
stated  that  the  definition  should  be 
limited  to  conditions  that  cause  present 
functional  limitations  so  as  not  to 
unnecessarily  expand  the  pool  of 
eligible  individuals. 
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Discussion:  The  Secretary  agrees  that 
clarification  is  needed.  The  proposed 
regulations  defined  "physical  or  mental 
impairment"  as  an  injury,  disease,  or 
other  condition  that  materially  limits,  or 
if  not  treated  will  probably  result  in 
materially  limiting,  mental  or  physical 
functioning.  The  existence  of  a  physical 
or  mental  impairment  is  the  first 
criterion  for  determining  eligibility 
under  the  program  (see  §  361.42(a)  of 
the  final  regulations).  The  proposed 
definition  was  designed  to  include 
progressive  conditions  that  may  cause 
functional  limitations  in  the  future  even 
though  current  functional  limitations 
may  not  be  evident.  Although  a  DSU 
may  not  always  know  with  certainty 
whether  a  certain  condition  will  limit 
an  individual's  functional  abilities,  the 
Secretary  believes  that  the  definition 
must  accoimt  for  situations  in  which 
there  is  a  strong  likelihood  that 
functional  limitations  will  result  if 
treatment  is  not  provided.  On  the  other 
hand,  the  Secretary  does  not  believe  that 
accounting  for  progressive  conditions 
will  result  in  an  unwarranted  increase 
in  eligible  individuals  since  all  eligible 
individuals,  including  those  who  do  not 
currently  experience  a  limitation  in 
functioning,  must  meet  each  of  the 
elimbility  criteria  in  §  361.42(a). 

Changes:  The  Secretary  has  amended 
§  361.5^)(36)  of  the  proposed 
regulations  to  clarify  that  a  physical  or 
mental  impairment  must  materially 
limit,  or  if  untreated  must  be  expected 
to  materially  limit,  physical  or  mental 
functioning. 

•  Post-Employment  Services 

Comments:  Some  commenters 
requested  that  the  regulations  specify  a 
time  limit  for  providing  post- 
employment  services  following  the 
achievement  of  an  employment 
outcome.  Other  commenters  opposed 
the  availability  of  post-employment 
services  for  purposes  of  assisting  an 
individual  to  advance  in  employment. 
Finally,  several  commenters 
recommended  that  the  definition  enable 
individuals  to  receive  post-employment 
services  in  order  to  maintain,  regain,  or 
advance  in  employment  that  is 
consistent  with  the  individual's 
informed  choice. 

Discussion:  The  Secretary  believes 
that  it  would  be  inappropriate  to 
establish  an  absolute  time  limit  after 
which  post-employment  services  would 
be  unavailable.  DSUs  are  responsible  for 
determining  on  a  case-by-case  basis 
whether  an  eligible  individual  who  has 
achieved  an  employment  outcome 
requires  p>ost-employment  services  in 
accordance  with  the  definition  in  the 
regulations.  As  stated  in  the  note 


following  the  proposed  definition,  post- 
employment  services  are  available  to 
meet  rehabilitation  needs  that  do  not 
require  a  complex  and  comprehensive 
provision  of  services  and,  therefore, 
should  be  limited  in  scope  and 
duration.  If  the  DSU  determines  that  an 
individual  requires  extensive  services  or 
requires  services  over  an  extended 
period  of  time,  then  the  DSU  should 
consider  beginning  a  new  rehabilitation 
effort  for  the  individual,  starting  with  a 
redetermination  of  whether,  under 
ciurent  circiunstances,  the  individual  is 
eligible  imder  the  VR  program. 

The  Secretary  emphasizes  that  post- 
employment  services  are  available  if  the 
DSU  determines  that  the  services  are 
necessary  to  enable  an  individual  to 
advance  in  employment  consistent  with 
the  individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  interests.  Section 
103(a)(2)  of  the  Act  specifically 
authorizes  the  provision  of  post- 
employment  services  for  purposes  of 
assisting  an  individual  to  maintain, 
regain,  or  advance  in  employment.  * 

The  Secretary  agrees  that  the 
provision  of  post-employment  services 
must  be  consistent  with  the  individual's 
informed  choice.  However,  the 
Secretary  believes  that  it  is  imnecessary 
to  add  informed  choice  as  an  element  in 
the  definition  of  "post-employment 
services"  because  informed  choice  is 
specifically  identified  as  a  condition 
that  applies  to  the  provision  of  any  VR 
service,  including  post-employment 
services,  under  §  361.48(a). 

Changes:  None. 

•  Substantial  Impediment  To 
Employment 

Comments:  The  majority  of 
commenters  supported  the  definition  of 
"substantial  impediment  to 
employment"  in  the  proposed 
regulations.  However,  some  commenters 
opposed  the  proposed  definition  on  the 
basis  that  it  requires  only  that  an 
impairment  hinder  the  individual  fit)m 
preparing  for,  entering  into,  engaging  in, 
or  retaining  employment.  These 
commenters  recommended  that  the 
Secretary  reinstate  the  standard  from  the 
draft  regulations  that  an  impairment 
must  prevent  the  individual  from 
employment  in  order  for  it  to  constitute 
a  substantial  impediment  to 
em 


discussion:  An  individual's  disability 
must  result  in  a  substantial  impediment 
to  employment  for  the  individual  to  be 
found  eUgible  imder  the  VR  program 
(see  §  361.42(a)).  The  Secretary  believes 
that  the  proposed  definition  establishes 
the  appropriate  standard  for 
determining  whether  the  individual's 


impairment  causes  a  substantial 
impediment  to  employment  when  read 
in  conjimction  with  the  remaining 
eligibility  requirements  in  §  361.42(a). 
This  standard  does  not  extend  eligibility 
under  the  program  to  individuals  with 
disabilities  who  do  not  experience 
material  functional  limitation  or  who  do 
not  need  VR  services  to  obtain 
appropriate  employment  <;ince  these 
individuals  would  not  meet  the  criteria 
in  §  361.42(a).  On  the  other  hand,  the 
Secretary  believes  that  requiring  that  an 
impairment  prevent  the  individual  from 
employment  is  too  stringent  and  would 
exclude  from  the  program  those 
individuals  who  are  underemployed 
and  who  need  VR  services  to  obtain  new 
employment  that  is  consistent  with  their 
abilities  and  capabilities. 
Changes:  None. 

•  Supported  Employment 

Comments:  One  commenter  suggested 
that,  given  the  requirement  in  the 
proposed  regulations  that  limits 
competitive  employment  outcomes  to 
those  in  which  individuals  earn  at  least 
the  minimum  wage,  competitive 
employment  should  not  be  a  required 
element  of  supported  employment. 
Another  commenter  stated  that  an 
individual  in  a  supported  employment 
setting  should  be  viffWed  as 
competitively  employed  as  long  as  the 
individual  earns  at  least  the  Tninimum 
wage  at  the  time  of  transition  to  an 
extended  services  provider  rather  than 
at  the  time  of  initial  placement  in 
supported  employment. 

Discussion:  Section  7(18)  of  the  Act 
defines  supported  employment  as 
competitive  employment  in  an 
integrated  setting  with  ongoing  support 
services.  Thus,  individuals  in  supported 
employment  shall  earn  at  least  the 
minimum  wage  consistent  with  the 
definition  of  competitive  employment 
in  the  final  regulations.  The  Se<7etary 
agrees,  however,  that  the  minimum 
wage  requirement  applies  to  individuals 
in  supported  employment  at  the  time 
the  individual  has  made  the  transition  . 
from  support  provided  by  the  DSU  to 
extended  services  provided  by  an 
appropriate  State  or  private  entity. 

Changes:  None. 

•  Transitioning  Student 

Comments:  Some  commenters  were 
concerned  that  omitting  the  term 
applicant  from  the  definition  of' 
"transitioning  student"  would  mean 
that  students  with  disabilities  who 
apply  for  VR  services  might  not  be 
evaluated  for  program  eligibility.  In 
addition,  some  commenters  stated  that 
the  term  "transitioning  student"  is 
confusing  and  is  inappropriately  used  in 
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other  sections  of  the  proposed 
regulations,  specifically  §  361.22 
(Cooperation  with  agencies  responsible 
for  transitioning  students). 

Discussion:  The  proposed  regulations 
defined  "transitioning  student"  as  a 
student  who  is  eligible  under  the  VR 
program  and  is  receiving  transition 
services.  The  Secretary  believes  that 
transition  services,  which  are 
authorized  under  section  103(a)(14)  of 
the  Act  and  defined  in  §  361.5(b)(47)  of 
the  final  regulations,  are  limited  to  those 
services  identified  in  an  eligible 
student's  IWRP  that  promote  or 
facilitate  the  accomplishment  of  long- 
term  rehabihtation  goals  and 
intermediate  rehabilitation  objectives. 
Because  assessment  services  are 
provided  prior  to  the  development  of  an 
IWRP  and,  therefore,  are  not  transition 
services,  student  applicants  imder  the 
program  were  not  included  within  the 
proposed  definition  of  "transitioning 
student"  Nevertheless,  this 
interpretation  does  not  alter  the 
responsibility  of  DSUs  to  evaluate 
student  applicants  for  eligibility  for  VR 
services.  As  with  any  individual  with  a 
disability,  DSUs  shall  promptly  handle 
a  referral  of  a  student  for  VR  services, 
evaluate  the  student  following 
application  for  services,  and  determine 
the  student's  eligibility  under  the 
program  within  60  days  after  the 
application  is  submitted. 

The  Secretary  agrees  that  the 
definition  of  the  term  "transitioning 
student"  in  the  proposed  regulations  is 
confusing,  as  evidenced  by  the  previous 
comments  questioning  the  DSU's 
responsibility  with  regard  to  student 
applicants.  Other  commenters  were 
confused  by  §  361.22(b)  of  the  proposed 
regulations,  which  referred  to  students 
with  disabilities  who  are  not  receiving 
special  education  services  as 
"transitioning  students.' 

Changes:  The  Secretary  has 
eliminated  the  definition  of  the  term 
"transitioning  student",  which  is  not 
defined  in  the  Act,  from  the  final 
regulations  and  has  replaced  that  term 
in  the  regulations  with  the  term 
"student  with  a  disability,"  which 
includes  students  who  are  receiving 
special  education  services  and  students 
who  are  not. 

•  Transportation 

Comments:  One  commenter  requested 
that  the  regulations  clarify  that 
transportation  is  a  support  service. 
Other  commenters  opposed  the  example 
following  the  definition  that  identified 
the  purchase  and  repair  of  vehicles  as  a 
possible  transportation  expense.  These 
commenters  stated  that  adherence  to 


this  example  would  severely  deplete 
DSU  resources. 

Discussion:  "Transportation"  is 
defined  in  both  the  proposed  and  final 
regulations  as  travel  and  related 
expenses  that  are  necessary  to  enable  an 
appUcant  or  eligible  individual  to 
participate  in  a  VR  service.  The 
Secretary  beUeves  that  it  is  clear  from 
this  definition  that  transportation  is  not 
a  stand-alone  service  but  must  be  tied  to 
the  provision  of  other  services  identified 
in  an  IWRP. 

The  Secretary  emphasizes  that  the 
examples  provided  imder  this 
definition,  like  all  examples  throughout 
the  regulations,  are  provided  solely  for 
purposes  of  illustration  and  guidance 
and  are  not  intended  to  substitute  for 
DSU  determinations  in  individual  cases. 
Accordingly,  the  example  opposed  by 
some  commenters  neither  requires  nor 
encourages  DSUs  to  purchase  or  repair 
vehicles.  The  example  states  only  that 
the  purchase  or  repair  of  vehicles  is 
authorized  as  a  transportation  expense 
in  those  limited  circumstances  in  which 
the  DSU  determines  that  provision  of 
this  service  is  necessary  for  an 
individual  to  participate  in  a  VR  service 
and  is  consistent  with  DSU  policies  that 
govern  the  provision  of  services. 
Appropriately  developed  DSU  policies 
covering  the  nature  and  scope  of 
services  dictate  the  extent  to  which  any 
service,  including  transportation,  can  be 
provided. 

Changes:  None. 

§  361 . 1 0    Submission,  approval,  and 
disapproval  of  the  State  plan. 

Comments:  None. 

Discussion:  The  Secretary  has  revised 
the  requirements  governing  the  duration 
of  State  plans  to  reflect  recent 
amendments  to  section  436  of  the 
General  Education  Provisions  Act 
(GEPA).  Section  436  of  GEPA,  which 
appUes  to  Rehabilitation  Act  programs, 
authorizes  the  Secretary  to  establish  a 
State  plan  period  that  is  longer  than  the 
standard  three-year  period  specified  in 
section  101(a)  of  the  Rehabilitation  Act 
and  §  361.10(e)  of  the  proposed 
regulations.  Although  RSA  will 
continue  to  require  the  submission  of  a 
new  State  plan  every  three  years,  the 
regulations  now  permit  RSA  to  establish 
a  State  plan  period  other  than  the 
regular  three-year  period  if 
circumstances  warrant.  For  example, 
RSA  used  this  statutory  authority  in  FY 
1996  to  extend  for  a  fourth  year  the 
State  plan  covering  FYs  1994 -through 
1996  in  order  to  allow  these  final 
regulations  to  become  effective  before 
requiring  submission  of  a  new  State 
plan.  The  flexibility  afforded  RSA 
through  this  regulatory  change  also 


obviates  the  need  for  §  361.10(h)  of  the 

Eroposed  regulations,  which  would 
ave  permitted  the  Secretary  to  require 
an  interim  State  plan  covering  less  than 
three  years  following  a  reauthorization 
of  the  Act  and  prior  to  the  publi(!^on 
of  final  regulations. 

Changes:  The  Secretary  has  amended 
§  361.10(e)  to  state  that  the  State  plan 
must  cover  a  multi-year  period  as 
determined  by  the  Secretary.  In 
addition,  §  361.10(h)  of  the  proposed 
regulations  has  been  deleted  from  the 
final  regulations. 

§361.13    State  agency  for 
administration 

Comments:  Some  commenters 
opposed  the  elimination  of  the 
requirement  from  the  draft  proposed 
regulations  that  the  State  plan  describe 
the  organizational  structure  of  the  State 
agency  and  its  organizational  units, 
lliese  commenters  stated  that  the 
absence  of  this  description  in  the  State 
plan  would  make  it  impossible  for  RSA 
to  determine  whether  each  DSU 
operates  at  a  level  comparable  to  that  of 
other  organizational  units  within  the 
State  agency.  Other  commenters 
recommended,  consistent  with 
requirements  in  the  draft  proposed 
regulations,  that  the  final  regulations 
authorize  the  designated  State  agency  to 
define  the  scope  of  the  program  and 
direct  its  administration  without 
external  administrative  controls. 
Additionally,  in  response  to  the 
Secretary's  request  in  the  NPRM,  some 
commenters  identified  additional 
program  functions  that  were  not 
included  in  the  proposed  regulations  for 
which  the  DSU  shall  be  responsible  in 
order  to  meet  the  statutory  requirement 
in  sf>ction  101(a)(2)(A)  that  it  be 
responsible  for  the  VR  program.  The 
additional  functions  identified  by  the 
commenters  (determinations  of  whether 
an  individual  has  achieved  an 
employment  outcome;  poUcy 
development;  and  administrative 
control  of  VR  funds)  were  specified  in 
the  draft  proposed  regulations.  Finally, 
some  commenters  stated  that  the 
requirement  in  the  proposed  regulations 
that  at  least  90  percent  of  DSU  staff  shall 
be  employed  full  time  on  rehabihtation 
work  was  unduly  restrictive. 

Discussion:  This  section  of  the 
proposed  regulations  was  significantly 
revised  under  the  Department's 
Principles  for  Regulating  in  an  effort  to 
reduce  the  paperwork  requirements 
imposed  on  State  agencies.  For  example, 
the  Secretary  proposed  to  remove  from 
cumrent  regulations  the  requirement  that 
the  State  plan  describe  the 
organizational  structure  of  the  State 
agency  and  its  organizational  units 
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because  the  Secretary  considered  the 
requirement  unduly  burdensome.  The 
Secretary  intended  to  reduce  the 
paperwork  burden  on  State  agencies  in 
developing  their  State  plans  and  to 
emphasize  the  imderlying 
administrative  responsibility  of  States 
by  relying  on  an  assurance,  required  by 
statute,  that  if  the  State  agency  is 
required  to  have  a  vocational 
rehabihtation  unit,  the  unit  is  located  at 
an  organizational  level  comparable  to 
other  organizational  units  within  the 
State  agency.  The  Secretary  does  not 
beheve  that  continuing  to  require  by 
regulations  that  an  organizational 
description  be  included  in  the  State 
plan  would  necessarily  ensure  that  a 
DSU  actually  operates  at  a  level 
comparable  to  that  of  other  units  within 
the  State  agency.  Moreover,  the 
Secretary  believes  that  determinations 
as  to  whether  a  State  agency  meets  the 
organizational  requirements  in  this 
section,  including  whether  the  State 
unit  operates  at  a  comparable  level  to 
that  of  other  State  entities,  can  be  better 
addressed  by  RSA  through  its 
monitoring  process. 

In  an  effort  to  reduce  regulatory 
burden  and  increase  State  flexibiUty  in 
accordance  with  the  Department's 
Principles  for  Regulating,  the  Secretary 
also  proposed  to  remove  from  ciuient 
regulations  the  requirement  that  a 
designated  State  agency  that  has  as  its 
major  function  vocational  rehabilitation 
or  vocational  and  other  rehabilitation  of 
individuals  with  disabilities  shall  "have 
the  authority,  subject  to  the  supervision 
of  the  Governor,  if  appropriate,  to  define 
the  scope  of  the  program  within  the 
provisions  of  State  and  Federal  law  and 
to  direct  Its  administration  without 
external  administrative  controls."  This 
non-statutory  reqiiirement  applies  under 
current  regvdations  to  only  one  of  the 
three  designated  State  agency  options. 
The  Secretary  beUeves,  however,  that  a 
State  should  have  the  same  authority  to 
review  or  oversee  the  administration  of 
its  VR  program  regardless  of  the  option 
imder  which  it  chooses  to  organize  its 
agency.  Elimination  of  this  requirement 
will  enable  a  State  to  locate  and 
administer  its  vocational  rehabilitation 
program  within  the  limits  permitted  by 
statute  without  being  influenced  by  the 
existence  or  non-existence  of  varying 
levels  of  control  outside  of  the  DSU. 

In  the  preamble  to  the  proposed 
regulations,  the  Secretary  solicited 
public  comment  on  whether  the 
regulations  should  expand  or  otherwise 
clarify  essential  program  functions  for 
which  the  DSU  ^all  be  responsible  in 
order  to  meet  the  statutory  requirement 
in  sectl(Hi  101(a)(2)(A)  of  the  Act  that  it 
be  responsible  for  the  VR  program. 


Consistent  with  current  regulations,  the 
proposed  regulatipns  specified  that  the 
DSU  shall  be  responsible  for 
determinations  of  eligibility, 
development  of  IWRPs,  and  decisions 
regarding  the  provision  of  services.  The 
Secretary  interprets  this  non-delegation 
provision  to  mean  that  the  DSU  shall 
carry  out  these  functions  or  activities 
using  its  own  staff.  While  some 
commenters  believed  that  States  should 
have  the  flexibility  to  delegate 
responsibility  for  other  programmatic 
functions  to  State  entities  other  than  the 
DSU,  the  overwhelming  majority  of 
commenters  stated  that  the  additional 
functions  that  were  identified  in  the 
draft  regulations  (determinations  that 
service  recipients  have  achieved 
appropriate  employment  outcomes,  the 
formulation  and  implementation  of 
program  policy,  and  the  allocation  and 
expenditure  of  program  funds)  must  be 
carried  out  by  the  DSU  to  ensure  that 
the  program  is  administered  properly.  In 
light  of  the  public  comment  received, 
the  Secretaiy  agrees  that  responsibility 
for  these  additional  functions  must  be 
retained  by  the  DSU  to  ensiue  that  State 
agencies  that  consolidate  staff  to 
administer  multiple  State  and  federally 
funded  programs  do  not  entrust  these 
key  VR  programmatic  decisions  to 
individuals  who  lack  experience  in 
meeting  the  needs  of  individuals  with 
disabihties.  Moreover,  the  Secretary 
believes  that  the  benefits  derived  firom 
DSU  retention  of  these  functions — 
enhanced  program  efficiency  and 
effectiveness— outweigh  any  costs  that 
may  be  associated  with  the  non- 
delegation requirements  in  the  final 
regulations. 

The  Secretary  does  not  believe  that 
the  proposed  requirement  that  at  least 
90  percent  of  the  designated  State  unit 
staff  shall  work  full  time  on  the 
rehabilitation  work  of  the  organizational 
unit  is  unduly  restrictive.  This 
provision  means  that  if  the 
organizational  unit  provides  other 
rehabilitation  services,  in  addition  to 
vocational  rehabilitation,  the  90  percent 
staffing  requirement  applies  to  all  unit 
staff  providing  rehabilitation  services, 
not  to  just  the  vocational  rehabilitation 
staff.  "Other  rehabihtation"  Includes, 
but  is  not  limited  to,  other  programs  that 
provide  medical,  psychological, 
educational,  or  social  services  to 
individuals  with  disabilities.  Although 
some  commenters  believed  the  90 
percent  staffing  requirement  sets  too 
restrictive  a  standard,  the  Secretary 
beUeves  that  this  requirement  Is 
consistent  with  the  statutory 
requirement  in  section  101(a)(2)(A)(iil) 
of  the  Act  that  "substantially  all"  of  the 


DSU's  staff  shall  work  on  rehabilitation 
and  with  RSA's  longstanding 
interpretation  of  "substantially  all"  to 
mean  90  percent. 

Changes:  The  Secretary  has  revised 
§  361.13(c)  by  adding  three  functions — 
determination  that  an  individual  has 
achieved  an  employment  outcome, 
formulation  and  implementation  of 
program  policy,  and  allocation  and 
expenditure  of  program  funds — that 
must  be  carried  out  by  the  DSU. 

§361.15    Local  administration 

Comments:  One  commenter  requested 
clarification  of  the  requirement  that 
each  local  agency  administering  the 
program  be  "imder  the  supervision  of 
the  DSU." 

Discussion:  Section  7(9)  of  the  Act 
defines  the  term  "local  agency"  as  a 
local  governmental  imit  that  has  an 
agreement  with  the  designated  State 
agency  to  conduct  the  VR  program  in 
accordance  with  the  State  plan. 
Accordingly,  the  requirement  in  this 
section  that  each  local  agency  is  subject 
to  the  supervision  of  the  DSU  means 
that  the  DSU  is  responsible  for  ensuring 
that  the  program  is  administered  in 
accordance  with  the  State  plan.  This 
provision  does  not  require  the  DSU  to 
supervise  the  day-to-day  operations  of 
each  local  agency's  program  staff. 

Changes:  For  purposes  of 
clarification,  the  Secretary  has  revised 
§  361.15  to  add  a  cross-reference  to  the 
regulatory  definition  of  "sole  local 
agency."  The  Secretary  has  also  made 
technical  changes  to  the  citations  of 
authority  for  this  section. 

§361.16    Establishment  of  an 
independent  commission  or  a  State 
Rehabilitation  Advisory  Council 

Comments:  One  commenter  requested 
clarification  of  the  scope  of  the 
proposed  requirement  that  the  State 
plan  siunmarize  annually  the  advice 
provided  by  the  Council. 

Discussion:  Section  101(a)(36)(A)(lli) 
of  the  Act  requires  the  DSU  to  include 
in  its  State  plan  or  amendment  to  the 
plan  a  siunmary  of  advice  provided  by 
the  Coimcll.  Accordingly, 
§  361.16(a)(2)(lv)  of  the  r^ulatlons 
reqtilres  that  the  State  plan  "annually 
summarize  the  advice  provided  by  the 
Council."  This  "annual"  requirement 
means  that  any  State  plan  submission, 
whether  a  new  three-year  plan  or  an 
annual  amendment  to  an  existing  plan, 
must  include,  as  appropriate,  a 
siunmary  of  the  advice  provided  by  the 
Council  on  the  new  plan  or  the  plan 
amendment.  Thus,  a  siunmary  of  the 
advice  provided  by  the  Council  on  the 
entire  plan  must  be  submitted  once 
every  three  years  in  conjimctlon  with 
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the  DSU's  new,  three-year  State  plan. 
During  the  interim  between  new  plans, 
the  DSU  shall  smnmarize  the  advice 
provided  by  the  Council  on  the 
amendments  to  the  existing  plan  and 
submit  that  summary  in  conjimction 
with  its  annual  submission  of 
amendments  to  the  plan.  Annual 
amendments  to  the  plan  include  any 
amendment  generated  by  a  change  to  a 
State  policy  or  practice  that  is  reflected 
in  the  ciurent  State  plan,  as  well  as 
those  amendments  that  are  required  by 
the  Act  or  these  regulations.  Consistent 
with  the  general  requirement  in  section 
101(a)(36)(A)(iii),  this  section  also 
requires  the  DSU  to  annually  summarize 
the  advice  provided  by  the  Council  on 
matters  other  than  those  addressed  in 
the  State  plan.  A  summary  of  the  advice 
provided  by  the  Council  on  these  issues 
should  be  included  also  in  the  annual 
smnmaries. 
Changes:  None. 

§  361 . 1 8    Comprehensive  system  of 
personnel  development 

Comments:  Some  commenters 
questioned  the  authority  for  requiring 
the  involvement  of  the  State 
Rehabihtation  Advisory  Coimdl  in  the 
development  of  the  State  agency's 
personnel  standards,  whereas  other 
commenters  supported  a  role  for  the 
Coimcil  in  this  area.  Some  commenters 
sought  clarification  of  what  it  means  for 
the  Coimcil  to  be  "involved"  in  the 
development  of  personnel  standards. 
Additional  commenters  sought  an 
expanded  role  for  the  Coimcil  that 
would  involve  it  in  the  formulation  of 
other  aspects  of  the  State  agency's 
comprehensive  system  of  personnel 
development  in  addition  to  the  State 
agency's  personnel  standards. 

Some  commenters  stated  that  the  data 
collection  requirements  in  paragraph  (a) 
of  this  section  are  unduly  burdensome 
and  should  be  eliminated. 

A  number  of  commenters  opposed  the 
authorization  of  State  personnel 
requirements  as  comparable 
requirements  upon  which  a  State  agency 
could  develop  its  personnel  standards 
under  paragraph  (c)  of  this  section. 
These  commenters  stated  that  a  State 
agency's  personnel  standards  should  be 
based  solely  on  the  licensing  and 
certification  requirements  applicable  to 
the  profession  in  which  DSU  employees 
provide  VR  services  in  order  to  ensure 
that  DSU  personnel  are  "qualified" 
within  the  meaning  of  the  Act. 
Similarly,  several  commenters  opposed 
the  use  of  "equivalent  experience"  as  a 
substitute  for  academic  degrees  in  the 
definition  of  "highest  requirements  in 
the  State*  *  *"  under  paragraph  (c)  of 
this  section.  One  commenter  stated  that 


the  personnel  standards  developed  by 
State  agencies  under  this  section  should 
be  prospective  only  and  that  agencies 
should  be  permitted  to  retain  current 
DSU  personnel  who  do  not  meet  the 
"highest  requirements  in  the  State."  In 
addition,  some  commenters 
recommended  that  the  regulations 
specifically  provide  for  DSU 
employment  for  individuals  who,  due  to 
the  existence  of  their  disability,  are 
unable  to  satisfy  certification  or 
licensure  standards  applicable  to  a 
particular  profession.  As  an  example, 
these  commenters  stated  that, 
historically,  individuals  who  are  blind 
have  been  excluded  on  the  basis  of  their 
disability  from  obtaining  necessary 
certification  to  teach  oriraitation  and 
mobility  to  other  blind  individuals  even 
though  they  are  fuUy  qualified  to  work 
in  that  profession. 

Some  commenters  believed  that  the 
regulations  should  require  that  DSU 
staff  receive  mandatory  training  in  all  of 
the  areas  identified  in  paragraph  (d)(2) 
of  this  section.  Paragraph  (d)(2)  listed 
examples  of  training  areas  (e.g.,  the 
Americans  with  Disabilities  Act  and  the 
Individuals  with  Disabilities  Education 
Act  (IDEA))  that  State  agencies,  at  their 
discretion,  may  incorporate  into  their 
staff  development  systems. 

Several  commenters  opposed  the 
statement  in  the  preamble  to  the 
proposed  regulations  that  supported  a 
DSU's  use  of  family  members  and 
community  volunteers  for  purposes  of 
communicating  in  an  applicant's  or 
eligible  individual's  native  language. 
The  commenters  beheved  that  the 
availability  of  fiamily  members  or 
volunteers  should  not  relieve  the  State 
agency  of  its  responsibility  to  hire 
qualified  personnel  who  are  able  to 
meet  the  communication  needs  of 
individuab  with  disabilities.  One 
commenter  asked  whether  the  State 
agency's  responsibility  to  employ 
persons  who  can  address  the 
communication  needs  of  applicants  and 
eligible  individuals  means  that  the  State 
agency  shall  include  sign-language 
interpreters  among  its  personnel. 

Finally,  one  commenter  stated  that 
the  number  of  individuals  that  a 
rehabilitation  counselor  assists  in 
achieving  an  employment  outcome 
should  not  be  considered  as  a  factor  in 
the  evaluation  of  the  rehabilitation 
counselor's  performance  under 
paragraph  (f)  of  this  section. 

Discussion:  The  Act  requires  that  the 
Coimcil  generally  advise  the  State  unit 
in  connection  with  the  carrying  out  of 
its  responsibilities.  In  addition,  the 
Council  is  required  to  advise  the  State 
agency  on  issues  affecting  the 
development  of  the  State  plan.  Because 


an  effective  system  of  personnel 
development  is  an  essential  part  of  the 
State  plan  and  a  critical  element  to  the 
success  of  The  State  Vocational 
Rehabihtation  Services  Program,  the 
Secretary  believes  it  is  necessary  for  the 
Council  to  be  involved  in  the 
development  of  key  aspects  of  the  State 
agency's  personnel  development 
system.  Specifically,  the  Secretary 
agrees  with  the  commenters  who  stated 
that  the  Council  should  provide  advice 
to  the  State  agency  in  connection  with 
the  development  of  the  recruitment, 
preparation,  and  retention  plan  under 
paragraph  (b)  of  this  section;  staff 
development  policies  and  procedures 
under  paragraph  (d)  of  this  section;  and 
the  performance  evaluation  system 
under  paragraph  (f)  of  this  section;  as 
well  as  in  the  development  of  personnel 
standards  under  paragraph  (c)  of  this 
section,  as  was  stated  in  the  proposed 
regulations. 

The  Secretary  emphasizes  that  this 
section  of  the  regulations  is  not 
intended  to  expand  or  alter  the  role  of 
the  Coimcil  beyond  the  advisory  role 
contemplated  by  the  Act,  but  only  to 
identify  those  areas  of  personnel 
development  in  which  the  Council  must 
be  involved  in  an  advisory  capacity.  The 
Secretary  believes  that  to  fulfill  its 
advisory  role,  the  Council,  at  a 
minimum,  must  be  afforded  an 
opportunity  to  review  and  comment  on 
relevant  plans,  policies,  and  procedures 
prior  to  their  implementation.  This 
"opportunity  for  review  and  comment" 
is  necessary  to  ensure  that  the  Council 
plays  a  meaningful,  although  advisory, 
role  in  the  development  of  a  system  that 
ensures  an  adequate  supply  of  qualified 
DSU  personnel. 

The  data  system  and  data  collection 
requirements  specified  in  paragraph  (a) 
of  this  section  are  statutorily  required. 
However,  the  Secretary  emphasizes  that 
the  regulations  require  only  that  the 
State  plan  include  a  description  of  the 
system  used  to  collect  the  data  on 
personnel  needs  and  personnel 
development  and  do  not  require  the 
State  to  submit  the  actual  data  to  the 
Secretary. 

The  Secretary  agrees  with  those 
commenters  who  stated  that  the  State 
agency's  personnel  standards  must  be 
based  solely  on  existing  Ucensing  or 
certification  requirements  applicable  to 
the  profession  in  which  DSU  employees 
provide  VR  services.  The  Secretaiy 
interprets  section  101(a)(7)(B)  of  the  Act 
to  permit  DSUs  to  base  their  personnel 
standards  on  other  "comparable" 
requirements  only  if  certification  or 
licensing  requirements  applicable  to  a 
particular  profession  do  not  exist  This  . 
interpretation  is  consistent  with  the 


VaAairal    Baaiatttv    /    Vnl      RO     Mn     ^B     /    Ti 


It^tA^AW 


CoK_i<»_>F   4  1      *ne\t    I    D..1. 


> l_i! 


6318        Federal  Register  /  Vol.  62.  No.  28  /  Tuesday,  February  11.  1997  /  Rules  and  Regulations 


statute's  emphasis  on  qualified 
personnel  and'with  the  requirement  in 
the  Act  that  State  agencies  develop 
personnel  standards  that  are  based  on 
the  "highest  requirements  in  the  State." 
State  personnel  requirements  may  be 
used  as  "comparable  requirements"  by 
the  State  agency  only  in  those  very 
limited  instances  in  which  there  is  no 
national  or  statewide  certification  or 
Ucense  that  applies  to  the  professional 
or  paraprofessional  providing  VR 
services  (e.g.,  case  aides).  Under  those 
circumstances.  State  personnel 
requirements  may,  in  fact,  represent  the 
highest  reqxiirements  in  the  State  for  the 
particular  profession. 

The  proposed  regulations  authorized 
States  to  base  the  highest  personnel 
standards  in  the  State  on  equivalent 
experience,  as  well  as  on  academic 
degrees,  in  an  effort  to  stress  the 
significance  of  relevant  work  experience 
and  to  expand  the  pool  from  which 
qualified  personnel  can  be  selected.  The 
overwhelming  majority  of  commenters 
on  this  issue,  however,  asserted  that  the 
use  of  "equivalent  experience"  as  a 
substitute  for  academic  degrees  for 
purposes  of  meeting  the  "Ughest 
requirements  in  the  State  •  •  •" 
significantly  weakened  the  Act's  focus 
on  qualified  personnel.  In  light  of  these 
comments,  the  Secretary  agrees  that  the 
"highest  requirements  in  the  State" 
should  be  limited  to  the  highest  entry- 
level  academic  degree  needed  for  a 
national  or  State  license  or  certification 
in  order  to  ensure  that  the  DSU  employs 
those  professionals  who  are  most 
capable  of  assessing  the  specialized 
needs  of  individuals  with  disabilities 
and  addressing  those  needs  through  an 
appropriate  provision  of  VR  services. 
Ine  Secretary  recognizes  the  extent  to 
which  the  qiialified  posonnel  standard 
in  the  Act  would  be  undermined  if 
States  chose  to  ignore  widely 
recognized,  nationally  approved  or 
State-approved  licensing  standards  and 
to  employ  less  qualified  individuals  on 
the  baisis  of  "equivalent  experience." 

The  Secretary  interprets  the  Act  and 
regulations  to  permit  State  agencies  to 
retain  ciurent  DSU  personnel  who  do 
not  meet  the  "highest  requirements  in 
the  State."  This  position  is  consistent 
with  paragraph  (c)(l)(ii)  of  this  section, 
which  requires  the  State  agency  to 
describe  Uie  steps  it  plans  to  take  to 
retrain  or  hire  personnel  to  meet 
standards  that  are  based  on  the  highest 
requirements  in  the  State  if  the  State's 
current  standards  are  not  based  on  the 
bluest  requirements  in  the  State. 

The  Secretary  recognizes  the  concerns 
of  those  conunenters  who  sought  to 
safegxiard  E)SU  employment 
opportunities  for  individuals  who. 


because  of  their  disability,  are 
prohibited  from  obtaining  the  license  or 
certification  applicable  to  their 
particular  profession.  To  the  extent  that 
certification  and  licensing  requirements 
are  discriminatory  on  the  basis  of 
disability,  these  issues  should  be 
addressed  as  compliance  issues  imder 
section  504  of  the  Act  and  the  ADA. 
Nevertheless,  the  Secretary  is  cognizant 
of  the  particular  difficulty  experienced 
by  blind  individuals  who,  historically, 
have  been  excluded  on  the  basis  of  their 
disability  from  becoming  certified  as 
orientation  and  mobility  instructors. 
The  Secretary  emphasizes  that  these 
regulations  do  not  inhibit  DSUs  or  other 
VR  service  providers  from  hiring  blind 
individuals  as  orientation  and  mobility 
teachers  even  though  those  individuals 
may  not  meet  current  certification 
requirements.  To  the  extent  that  a  DSU 
employs  blind  individuals  who  do  not 
meet  the  "highest  requirements  in  the 
State"  applicable  to  the  orientation  and 
mobility  profession,  the  State  agency's 
plan  under  paragraph  (c)(l)(ii)  oithis 
section  must  identify  the  steps  the 
agency  plans  to  take  to  assist  employees 
in  meeting  those  requirements.  In  this 
regard,  the  Secretary  is  supporting  a 
national  project  to  develop  alternative 
certification  standards  for  orientation 
and  mobility  instructors  in  order  to 
ensiu^  that  individuals  who  are  blind 
can  meet  necessary  certification 
standards  within  the  timeframe  outlined 
in  the  DSU's  plan  imder  paragraph 
(c)(l)(ii)  of  this  section. 

The  Secretary  does  not  believe  it  is 
prudent  to  make  the  training  areas 
identified  in  paragraph  (d)  of  this 
section  mandatory  for  all  staff  employed 
by  each  DSU.  The  Secretary  believes 
that  the  specific  training  areas  for  staff 
development  adopted  by  a  State  unit 
must  be  based  on  the  particular  needs 
of  that  State  unit.  Thus,  the  final 
regulations,  like  the  proposed 
regulations,  identify  specific  training 
areas  as  examples  that  State  agencies 
may  incorporate  into  their  staff 
development  systems  in  Ught  of  the 
DSU's  needs. 

Paragraph  (e)  of  this  section  requires 
the  State  unit  to  describe  in  the  State 
plan  how  it  includes  among  its 
personnel  or  obtains  the  services  of— (1) 
Individuals  able  to  commiuiicate  in  the 
native  languages  of  applicants  and 
eligible  individuals  who  have  limited 
English  speaking  ability:  and  (2) 
Individuals  able  to  communicate  with 
apphcants  or  eligible  individuals  in 
appropriate  modes  of  communication. 
Personnel  under  the  first  requirement 
may  include  State  agency  staff,  family 
membere  of  an  applicant  or  eligible 
individual,  community  volunteere,  and 


other  individuals  able  to  communicate 
in  the  appropriate  native  language. 
However,  the  Secretary  agrees  that  a 
DSU  cannot  institute  an  across-the- 
board  policy  of  using  family  members  or 
volunteera  as  a  substitute  for  addressing 
the  commimication  needs  of  individual 
with  limited  English  proficiency 
through  the  use  of  DSU  staff  or  contract 
personnel.  DSUs  shall  be  prepared  to 
address  the  individual  communication 
needs  of  each  applicant  or  eligible 
individual  it  serves.  In  addition,  the 
Secretary  believes  that  the  DSU  is 
responsible  for  employing  or  obtaining 
the  services  of  sign-language 
interpretere,  which  fall  wiOiin  the 
definition  of  "appropriate  modes  of 
communication"  in  §  361.5(b)(5),  to  the 
extent  necessary  to  meet  the 
communication  needs  of  individuals 
who  are  deaf. 

The  Secretary  believes  that  in 
evaluating  a  rehabilitation  counselor's 
performance,  States  should  not  focus 
primarily  on  the  number  of  individuals 
that  the  counselor  has  assisted  in 
achieving  an  employment  outcome.  At 
most,  the  niunber  of  employment 
outcomes  for  which  the  counselor  is 
responsible  should  be  considered  as  one 
of  many  factore  in  the  assessment  of  the 
counselor's  performance.  The  Act 
requires  that  the  State's  performance 
evaluation  system  facilitate  the 
accomplishment  of  the  policies  and 
procedures  outlined  in  the  statute, 
including  the  policy  of  serving,  among 
others,  individuals  with  the  most  severe 
disabilities.  Thus,  counselors  should  be 
evaluated  on  the  basis  of  their  efforts  in 
advancing  the  piuposes  of  the  program 
and,  more  precisely,  on  the  basis  of  their 
performance  in  serving  the  most 
severely  disabled.  The  Secretary  notes 
the  following  passage  fittm  the  repori  of 
the  Senate  Committee  on  Labor  and 
Hiunan  Resources,  which  was  also 
referenced  in  the  preamble  to  the 
proposed  regulations,  to  further  support 
this  position:  "The  Committee  is 
concerned  that  in  some  States, 
procedures  used  for  evaluating 
performance  of  coimselore  may  have  the 
unintended  consequence  of  providing  a 
disincentive  to  serve  individuals  with 
the  most  severe  disabilities  and  those 
clients  requiring  complex  services."  The 
performance  evaluation  system  required 
under  the  Act  and  included  in  the 
regulations  is  designed  to  address  these 
disincentives. 

Changes:  The  Secretary  has  amended 
§  361.18  to  require  that  the  State 
Rehabihtation  Advisory  Council  must 
be  afforded  an  opportunity  to  review 
and  comment  on  the  following  aspects 
of  the  State  agency's  comprehensive 
system  of  personnel  development:  The 
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plan  for  recruitment,  preparation,  and 
retention  of  qualified  personnel. 
Personnel  standards.  Staff  development. 
The  performance  evaluation  system.  In 
addition,  the  Secretary  has  clarified 
paragraph  (c)  of  this  section  to  permit 
DSUs  to  base  their  personnel  standards 
on  comparable  requirements  (including 
State  personnel  requirements)  only  if 
national  or  State-approved  or 
-recognized  certification,  licensing,  or 
registration  requirements  applicable  to  a 
particular  profession  do  not  exist. 
Finally,  the  term  "equivalent 
experience"  has  been  deleted  from  the 
definition  of  "highest  requirements  in 
the  State"  under  paragraph  (c)  of  this 
section. 

§361.22    Cooperation  with  agencies 
responsible  for  students  with  disabilities 

Comments:  Some  commenters 
questioned  whether  this  section  requires 
DSUs  to  develop  policies  that  enable 
transitioning  students  to  live 
independently  before  leaving  school. 
The  comraenters  stated  that  the 
proposed  regiilations  appeared  to 
require  DSUs  to  assist  students  in  living 
independently  while  the  student 
continues  to  receive  special  education 
services  irom  an  educational  agency. 
Other  commenters  recommended  that 
the  regiilations  be  revised  to  require  the 
development  and  completion  of  the 
IWRP  for  a  special  education  student 
who  is  eligible  for  VR  services  before 
the  student  leaves  the  school  system. 

Several  commenters  believea  that  the 
elements  of  formal  interagency 
agreements  between  State  units  and 
educational  agencies  identified  in  the 
proposed  regulations  should  be 
mandatory  for  all  interagency 
agreements  developed  under  this 
section.  Another  commenter  asked 
whether  the  regulations  require  DSUs  to 
enter  into  formal  interagency 
agreements  with  each  local  educational 
agency  within  the  State. 

One  commenter  opi>osed  the 
distinction  in  the  proposed  regulations 
between  those  students  who  receive 
special  education  services  and  those 
who  do  not  receive  special  education 
services  and  argued  that  the 
requirements  governing  coordination 
between  educational  agencies  and  State 
imits  should  apply  for  both  groups  of 
students.  Finally,  some  commenters 
recommended  that  the  term 
"transitioning  student"  be  replaced  by 
the  term  "student  with  a  disability"  for 
purposes  of  referring  to  students  who  do 
not  receive  special  education  services 
from  an  educational  agency. 

Discussion:  The  proposed  regulations 
required  the  DSU  to  develop  plans, 
policies,  and  procedures  designed  to 


facilitate  the  transition  of  special 
education  students  from  the  school 
setting  to  the  VR  program.  Specifically, 
the  regulations  stated  these  poUcies 
must  be  designed  to  facilitate  the 
development  and  accomplishment  of 
long-term  rehabilitation  goals, 
intermediate  rehabilitation  objectives, 
and  goals  and  objectives  related  to 
enabling  a  transitioning  student  to  live 
independently  before  leaving  school. 
Although  these  regulatory  requirements 
largely  track  the  statutory  requirements 
in  section  101(a)(24)  of  the  Act,  the 
Secretary  agrees  that  clarification  is 
needed. 

The  Secretary  does  not  believe  that 
the  Act  places  on  the  DSU  the 
responsibility  for  assisting  a  student 
with  a  disability  to  become  independent 
prior  to  leaving  school.  However,  the 
Secretary  interprets  the  Act  to  require 
that,  before  a  student  with  a  disability 
who  is  in  a  special  education  program 
leaves  school,  the  DSU  shall  plan  for 
that  student's  transition  to  the  VR 
program  in  order  to  ensure  that  there  is 
no  delay  in  the  provision  of  VR  services 
once  special  education  services  end. 
This  means  that  the  IWRP  for  each 
student  determined  to  be  eligible  under 
the  VR  program  or,  if  the  designated 
State  unit  is  operating  imder  an  order  of 
selection,  the  IWRP  for  each  eligible 
student  able  to  be  served  under  the 
order,  must  be  completed  before  the 
student  leaves  school  and  miist,  at  a 
minimum,  be  consistent  with  the 
rehabilitation  goals  and  objectives, 
including  goals  and  objectives  related  to 
enabling  the  student  to  live 
independently,  that  were  previously 
identified  in  the  student's 
individualized  education  program.  The 
Secretary  believes  that  this  position  is 
further  supported  by  the  legislative 
history  to  the  Act,  particularly  the 
Report  of  the  Senate  Committee  on 
Labor  and  Human  Resources,  portions 
of  which  are  restated  in  the  note 
following  this  section  of  the  regulations. 
Furthermore,  the  Secretary  believes  that 
requiring  the  development  of  the  IWRP 
before  a  VR-ehgible  student  leaves 
school  does  not  impose  any  additional 
costs  on  the  DSU^ince  DSUs  are  already 
required  to  develop  IWRPs  for  eligible 
individuals,  including  students  with 
disabilities,  if  those  individuals  can  be 
served.  More  importantly,  the  Secretary 
believes  that  this  requirement  will 
improve  coordination  between  the 
State's  special  education  and  VR 
programs  and  will  ensure  that  services 
are  not  interrupted  after  an  eligible 
student  leaves  school. 

In  the  proposed  regulations,  the 
Secretary  attempted  to  lessen  the 
paperwork  burden  on  State  imits  by 


reducing  the  mandat<Hy  content 
requirements  that  the  draft  regulations 
made  applicable  to  aU  fonnal 
interagency  agreements  between  State 
units  and  educational  agencies. 
Accordingly,  the  proposed  regulations 
required  only  that  interagency 
agreements  identify  provisions  for 
determining  State  lead  agencies  and 
qualified  personnel  responsible  for 
transition  services  and  identify  policies 
and  practices  that  can  be  coordinated 
between  the  agencies.  The  remaining 
elements  under  the  draft  regulations 
(identification  of  available  resoiuces, 
financial  responsibilities  of  each  agency, 
dispute  resolution  procedures,  and 
other  necessary  cooperative  policies) 
were  discretionary  under  the  proposed 
regulations.  However,  most  commenters 
on  this  section  opposed  the  reduction  in 
required  elements  and  stated  that  each 
component  is  essential  for  ensuring  the 
appropriate  transition  of  special 
education  students  from  the  school 
setting  to  the  VR  program.  Without 
detailed  agreements,  the  commenters 
argue,  resources  may  be  wasted  and  key 
processes  may  not  be  delineated, 
resulting  in  delays  in  services  once  the 
special  education  student  leaves  school. 
Consequently,  each  identified  element 
of  formal  interagency  agreements  is 
mandatory  for  all  agreements  developed 
under  this  section  of  the  final 
regulations.  The  Secretary  believes  this 
position  is  consistent  with  the  statutory 
requirements  governing  formal 
interagency  agreements  in  section  101 
(a)(ll)  and  (a)(24)  of  the  Act. 

hi  reviewing  the  regulations  since 
publication  of  the  NPRM,  the  Secretary 
identified  an  additional  mandatory 
element  of  formal  interagency 
agreements  that  was  inadvertently 
omitted  from  the  proposed  regulations. 
This  additional  element  implements  the 
requirement  in  section  101(a)(ll)(B]  of 
the  Act,  which  specifies  that 
interagency  cooperation  between  the 
DSU  and  other  agencies,  including 
educational  agencies,  must  include 
training  for  staff  of  the  agencies  as  to  the 
availability,  benefits  of,  and  eligibility 
standards  fcv  vocational  rehabilitation 
services,  to  the  extent  practicable. 

The  Secretary  notes  that,  although  the 
regulations  require  the  DSU  to  enter  into 
a  formal  agreement  with  the  State 
educational  agency,  it  is  within  the 
discretion  of  each  State  to  determine 
which  local  educational  agencies  should 
be  parties  to  agreements  with  the  DSU. 

The  Secretary  agrees  that  classifying  " 
students  who  do  not  receive  special 
education  services  as  "transitioning 
students"  is  confusing.  As  stated 
previously  in  the  preamble  analysis  of 
comments  on  §  361.5(b)(49),  the 
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Secretary  believes  that  replacing  all 
references  to  '.'transitioning  students"  in 
the  final  regulations  with  Uie  term 
"students  with  disabilities"  and 
eliminating  the  definition  of 
"transitioning  student"  from  the  final 
regulations  will  enable  DSUs  and 
educational  agencies  to  more  easily  refer 
to,  and  differentiate  between,  students 
with  disabilities  who  are  receiving 
special  education  services  and  students 
with  disabilities  who  are  not  receiving 
special  education  services.  Moreover, 
these  changes  are  consistent  with  the 
reference  to  "students  who  are 
individuals  with  disabilities"  in  section 
101  (a)(24)  and  (a](30)  of  the  Act. 

The  Secretary  also  notes  that  section 
101(a)(30)  of  the  Act  warrants  the 
separate  treatment  that  is  afforded  ' 
students  with  disabilities  who  are  not  in 
special  education  programs  as  opposed 
to  those  who  receive  special  education 
services.  Paragraph  (b)  of  this  section 
implements  this  statutory  provision  by 
requiring  DSUs  to  develop  and 
implement  poUcies  for  providing  VR 
services  to  students  with  disabiUties 
who  do  not  receive  special  education 
services. 

Changes:  The  Secretary  has  revised 
§  361.22  to  clarify  that  DSU  policies 
must  provide  for  the  development  and 
completion  of  the  IWRP  for  each  student 
with  a  disabiUty  determined  to  be 
eligible  for  vocational  rehabilitation 
services  before  the  student  leaves  the 
school  setting.  This  section  has  been 
revised  further  to  expand  the  number  of 
mandatory  elements,  including  staff 
training  to  the  extent  practicable,  that 
must  be  included  in  formal  interagency 
agreements  between  DSUs  and 
educational  agencies.  The  Secretary  also 
has  revised  this  section  by  replacing  the 
term  "transitioning  student"  with  the 
term  "student  with  a  disability." 
Finally,  the  Secretary  has  expanded  the 
note  following  this  section  in  order  to 
highlight  the  emphasis  in  the  Act  on  the 
timely  provision  of  VR  services  to 
special  education  students. 

§361.23    Cooperation  with  other  public 
agencies 

Comments:  None. 

Discussion:  The  Secretary  wishes  to 
clarify  the  requirements  governing 
interagency  cooperation  between  State 
units  and  other  public  agencies  that 
provide  rehabilitation  services  to 
individuals  with  disabiUties.  Section 
361.23(b)(3)  of  the  proposed  regulations 
would  have  required  that  all  types  of 
interagency  coc^rative  initiatives 
developed  pursuant  to  this  section  meet 
certain  requirements.  However, 
consistent  with  section  101(a)(ll)  of  the 
Act,  the  Secretary  wishes  to  clarify  that 


the  requirements  specified  in  paragraph 
(b)(3)  of  this  section  (e.g.,  identification 
of  policies  that  can  be  coordinated 
between  agencies,  description  of 
financial  responsibility  of  each  agency, 
and  procedures  for  resolving  disputes) 
apply  only  if  the  State  unit  diooses  to 
enter  into  formal  interagency 
cooperative  agreements  with  other 
agencies.  It  is  within  the  discretion  of 
the  State  to  determine  how  the  State 
unit  will  cooperate  with  agencies  other 
than  agencies  responsible  for  students 
with  disabiUties  and  to  determine 
whether  the  requirements  identified  in 
paragraph  (b)(3)  of  this  section  should 
be  addressed  if  the  State  adopts 
cooperative  methods  other  than  formal 
interagency  agreements  (e.g., 
interagency  working  groups). 

Changes:  The  Secretary  has  revised 
§  361.23  to  clarify  that  the  mandatory 
poUcies,  practices,  and  procedures 
specified  in  paragraph  (b)(3)  apply  only 
to  formal  interagency  cooperative 
agreements  developed  under  this 
section. 

§361 .27    Shared  funding  and 
administration  of  joint  programs 

Comments:  One  commenter 
supported  the  proposal  to  no  longer 
require  written  agreements  for  joint 
programs.  The  majority  of  commenters, 
however,  stated  that  written  agreements 
are  necessary  to  ensure  that  joint 
programs  are  administered  consistent 
with  the  purposes  of  the  VR  program. 

Discussion:  The  proposed  regulations 
removed  the  ciurent  regulatory 
requirements  relating  to  written 
agreements  for  programs  involving 
shared  funding  and  administrative 
responsibiUty  as  part  of  the  effort  to 
reduce  paperwork  burden  on  State  imits 
and  increase  State  flexibiUty.  The 
Secretary  maintains  that  it  is  within  the 
discretion  of  the  State  to  determine 
whether  the  public  agencies 
administering  a  joint  program  for 
providing  services  to  individuals  with 
disabiUties  shall  enter  into  a  formal 
written  agreement.  However,  the 
Secretary  agrees  with  the  commenters 
who  indicated  that  DSUs  should  be 
accountable  for  the  proper 
administration  of  joint  rehabilitation 
programs  authorized  under  section 
101(a)(1)(A)  of  the  Act.  AccountabiUty 
will  be  based  on  the  extent  to  which 
joint  programs  are  carried  out  consistent 
with  the  State  plan  description  required 
by  the  final  regulations.  This  limited 
description  is  much  less  extensive,  and 
therefore  less  burdensome  to  DSUs,  than 
the  State  plan  requirements  in  the 
current  rejgulations  related  to  joint 
programs. 


Changes:  The  Secretary  has  amended 
§  361.27  to  require  that  the  State  plan 
describe  the  nature  and  scope  of  any 
joint  program  to  be  entered  into  by  the 
DSU,  including  the  services  to  be 
provided,  the  respective  roles  of  each 
participating  agency  in  the  provision  of 
services  and  in  the  administration  of  the 
services,  and  the  share  of  the  costs  to  be 
assumed  by  each  agency. 

§  361.29    Statewide  studies  and 
evaluations 

Comments:  One  commenter  requested 
that  DSUs  be  required  to  conduct  a 
comprehensive  assessment  of  the 
rehabilitation  needs  of  individuals  with 
severe  disabiUties  every  five  years  rather 
than  every  three  yean  as  was  specified 
in  the  proposed  regulations.  Another 
commenter  asked  whether  the  review  of 
outreach  procedures  to  identify  and 
serve  underserved  populations  and  the 
review  of  the  provision  of  VR  services 
to  individuals  with  the  most  severe 
disabiUties  required  imder  paragraph  (a) 
of  this  section  are.  to  be  conducted  on 
an  annual  or  triennial  basis.  In  addition, 
one  commenter  questioned  the  statutory 
basis  for  requiring  the  DSU  to  analyze 
the  characteristics  of  individuals 
determined  to  be  ineUgible  for  VR 
services  and  the  reasons  for  the 
ineUgibility  determinations. 

One  commenter  stated  that  requiring 
the  DSU  to  analyze,  as  part  of  its  annual 
evaluation  under  paragraph  (b)  of  this 
section,  the  extent  to  which  the  State 
has  achieved  the  ol^ectives  of  the 
strategic  plan  is  unnecessary  and 
dupUcative  of  the  requirements  in 
§  361.72.  Other  commenters  stated  that 
it  is  unduly  burdensome  to  require  the 
submission  of  siunmaries  or  copies  of 
the  statewide  studies  and  annual 
evaluations  as  attachments  to  the  State 
plan.  Finally,  one  commenter  asked 
whether  the  DSU  must  provide  copies  of 
the  statewide  studies  and  annual 
evaluations  to  the  State  RehabiUtation 
Advisory  Council. 

Discussion:  The  Secretary  beUeves  it  • 
is  appropriate  and  necessary  that  a 
comprehensive  assessment  of  the 
rehabiUtation  needs  of  individuals  with 
severe  disabiUties  be  conducted  every 
three  years.  This  time  period  is  intended 
to  ensure  that  the  DSU  conducts  the 
assessment  and  reviews  its  results  in 
connection  with  the  development  of  a 
new  State  plan  which,  in  most 
instances,  must  be  submitted  every 
three  yeara.  Moreover,  the  Secretary 
beUeves  that  each  review  or  assessment 
identified  in  the  regulations  as  a 
minimum  component  of  the  DSU's 
continuing  statewide  studies  must  be 
conducted  on  a  triennial  basis  in 
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conjimction  with  the  development  of 
the  State  plan. 

Section  101(a)(9)(D)  of  the  Act 
requires  that  the  State  agency  annually 
provide  to  the  Secretary  an  analysis  of 
the  characteristics  of  those  individuals 
determined  to  be  ineligible  for  VR 
services  and  the  reasons  for  the 
ineligibility  determinations.  This 
requirement,  however,  was 
mischaracterized  in  the  proposed 
regulations  as  a  statewide  study 
component  and  should  have  been 
identified  as  an  annual  reporting 
requirement  to  be  submitted  in  the  State 
plan. 

The  Secretary  agrees  that  the 
proposed  annual  evaluation 
requirement  related  to  the  State's 
achievement  of  the  objectives  in  its 
strategic  plan  is  duplicative  of  the 
reqiiirements  in  §  361.72(e)  and  that  the 
requirement  should  be  deleted  from 
paragraph  (b)  of  this  section. 

In  recognition  of  the  paperwork 
btuxlen  associated  with  including 
siunmaries  or  copies  of  the  statewide 
studies  and  annual  evaluations  as 
attachments  to  the  State  plan,  the 
Secretary  intends  to  require  only  that 
DSUs  maintain  copies  of  the  studies  and 
evaluations  and  provide  copies  to  the 
Secretary  upon  request.  Copies  of  the 
studies  and  evaluations,  however, 
should  be  provided  to  the  State 
Rehabilitation  Advisory  Council  so  that 
the  Council  can  meaningfully  fulfill  its 
advisory  role  in  connection  with  the 
development  of  those  dociunents  as  is 
required  under  section  105(c)  of  the  Act. 
Additionally,  although  this  program 
reporting  requirement  has  been  revised, 
the  Secretary  notes  that,  piu^uant  to 
section  635  of  the  Act,  State  agencies 
shall  submit  as  part  of  the  supported 
employment  supplement  to  their  State 
plan  a  summary  of  the  results  of  the 
comprehensive,  statewide  assessment 
on  the  rehabiUtation  and  career  needs  of 
individuals  with  severe  disabilities  and 
the  need  for  supported  employment 
services. 

Changes:  The  Secretary  has  amended 
§  361.29  to  clarify  that  each  mandatory 
assessment  and  review  identified  in 
paragraph  (a)  as  part  of  the  DSU's 
continuing  statewide  studies  must  be 
conducted  triennially  in  conjunction 
with  the  development  of  the  State  plan. 
In  addition,  paragraph  (a)(3)  of  this 
section  of  the  proposed  regulations 
(aimual  analysis  of  ineligible 
individuals  and  ineUgibility 
determinations)  has  been  changed  to  a 
reporting  requirement  in  the  State  plan 
and  relocated  to  paragraph  (c)(3)  in  the 
final  regulations.  The  Secretary  also  has 
deleted  the  analysis  of  the  State's 
progress  in  achieving  the  objectives  in 


the  strategic  plan  from  the  aimual 
evaluation  requirements  in  paragraph 
(b)  of  this  section.  Finally,  the  Secretary 
has  revised  paragraph  (c)(3)  of  this 
section  to  require  that  the  DSU  maintain 
copies  of  its  statewide  studies  and 
annual  evaluations  and  make  those 
copies  available  upon  the  request  of  the 
Secretary.  This  provision  has  been 
relocated  to  paragraph  (c)(4)  in  the  final 
regulations. 

§  361.33    Use,  assessment,  and  support 
of  community  rehabilitation  programs 

Comments:  Some  commenters 
opposed  the  requirement  that  vocational 
rehabilitation  services  received  through 
community  rehabilitation  programs 
must  be  provided  in  the  most  integrated 
settings  possible.  Other  commenters 
requested  that  this  section  be  revised  to 
require  the  development  of  a  plan  for 
improving  existing  community 
rehabiUtation  programs. 

Discussion:  Section  102(b)(1)(B)  of  the 
Act  requires  that  vocational 
rehabilitation  services,  including  those 
provided  by  commimity  rehabilitation 
programs,  be  provided  in  the  most 
integrated  settings  possible.  Thus,  the 
standard  of  integration  specified  in  this 
section  is  consistent  with  the  Act  and 
with  other  sections  of  the  regulations 
governing  the  provision  of  services. 

The  Secretary  recognizes  that  the 
proposed  regulations  did  not  adequately 
address  each  statutory  requirement  in 
section  101(a)  of  the  Act  related  to 
community  rehabilitation  programs. 
Consequently,  the  Secretary  believes 
that  this  section  of  the  final  regulations 
should  be  reorganized,  revised,  and 
retitled  in  an  effort  to  more  accurately 
reflect  all  of  these  statutory 
requirements,  including  the  requirement 
that  DSUs  develop  plans  for  improving 
existing  programs. 

In  addition,  the  Secretary  beUeves 
that  DSUs  should  be  required  to 
describe  in  the  State  plan  the  need  to 
use  Federal  funds  in  support  of  new  or 
existing  commimity  rehabilitation 
programs  in  light  of  recent  program 
audit  findings  indicating  that  some 
States  have  used  Federal  funds  received 
under  the  authority  for  establishing, 
developing,  or  improving  commimity 
rehabilitation  programs  for  piuposes 
other  than  providing  VR  services  to 
applicants  and  eligible  individuals.  Any 
paperwork  burden  or  cost  associated 
with  this  description,  the  Secretary 
believes,  is  significantly  outweighed  by 
the  need  to  ensure  that  program  funds 
used  to  support  community 
rehabilitation  programs  are  properly 
expended. 

Changes:  The  Secretary  has  revised 
§  361.33  to  require  that  the  State  plan 


contain  plans  for  improving  existing 
community  rehabilitation  programs.  In 
addition,  the  Secretary  has  revised  this 
section  to  require  States  to  describe  in 
the  State  plan  the  need  to  estabUsh, 
develop,  or  improve,  as  appropriate,  a 
community  rehabilitation  program  to 
provide  VR  services  to  appUcants  and 
eligible  individuals.  This  requirement  is 
consistent  with  revisions  made  to  the 
definition  of  "establishment, 
development,  or  improvement  of  a 
pubUc  or  nonprofit  community 
rehabiUtation  program"  in  S  361.5(b)(16) 
to  clarify  that  Fedieral  support  of 
community  rehabiUtation  programs  is 
limited  to  the  provision  of  services  to 
appUcants  and  eUgible  individuals 
under  the  VR  program.  Finally,  this 
section  has  been  retitled  "use, 
assessment,  and  support  of  community 
rehabiUtation  programs"  and  has  been 
reorganized  to  reflect  these  three  types 
of  requirements. 

§  361 .34    Supported  employment  plan 

Comments:  One  commenter  opposed 
the  requirement  in  the  proposed 
regulations  that  the  DSU  submit  annual 
revisions  to  its  supported  employment 
plan  as  a  supplement  to  its  State  plan. 

Discussion:  The  Secretary  does  not 
intend  to  require  DSUs  to  annuaUy 
revise  each  provision  of  its  supported 
employment  plan  and  submit  those 
revisions  to  RSA  every  year.  Section 
635(a)  of  the  Act  requires  that  each  State 
submit  a  State  plan  supplement  for 
providing  supported  employment 
services  and  "annual  revisions  [to]  the 
plan  supplement  as  may  be  necessary." 
Pursuant  to  section  635(b)(3)  of  the  Act, 
however,  RSA  requires  that  each  year 
the  DSU  explain  how  it  will  expend  its 
annual  allotment  of  supported 
employment  funds  received  under 
section  632  of  the  Act.  Thus,  at  a 
minimum,  the  DSU  is  required  to 
submit  an  annual  revision  to  its  State 
plan  attachment  that  describes  its  plans 
for  distributing  section  632  funds  for 
purposes  of  providing  supported 
employment  services  to  individuals 
with  the  most  severe  disabiUties.  In 
addition,  the  State  unit  shall  provide,  on 
an  annual  basis,  any  revisions  to  its 
supported  employment  plan  that  are 
necessary  to  reflect  corresponding 
changes  in  State  poUcies  or  practices 
regarding  the  provision  of  supported 
employment  services. 

Changes:  The  Secretary  has  revised 
§  361.34(b)  to  clarify  that  the  DSU  is 
required  to  submit  "any  needed"  annual 
revisions  to  its  supported  employment 
plan. 
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§361.35    Strategic  plan 

Ckfoiments:  Two  commenters  opposed 
the  requirement  that  the  strategic  plan 
be  submitted  as  a  supplement  to  the 
State  plan. 

Discussion:  Section  120  of  the  Act 
requires  that  each  State  develop  a 
strategic  plan  for  developing, 
expanding,  and  improving  VR  services 
and  submit  the  plan  to  RSA.  In  addition, 
section  101(a)(34)(A)  of  the  Act  requires 
that  the  State  plan  include  an  assurance 
that  the  State  has  developed  and 
implemented  a  strategic  plan.  The 
statute,  however,  does  not  authorize  the 
Secretary  to  approve  or  disapprove  the 
strategic  plan.  Consistent  with  these 
requirements,  the  Secretary  does  not 
consider  the  strategic  plan  to  be  part  of 
the  State  plan  that  is  subject  to  the 
approval  of  the  Secretary,  but  is 
requiring  the  DSU  to  submit  the 
strategic  plan  and  the  State  plan  at  the 
same  time  for  purposes  of 
administrative  efBdency. 

Changes:  The  Secretary  has  amended 
§  361.35(b)  to  require  that  the  DSU 
submit  the  strategic  plan  at  the  same 
time  that  it  submits  the  State  plan. 

§361.37    Establishment  and 
maintenance  of  information  and  referral 
progmms 

Comments:  The  majority  of 
commenters  on  this  section  of  the 
proposed  regulations  supported  the  new 
provi8i(Hi  that  would  authorize  State 
units  operating  under  an  order  of 
selection  to  establish  an  expanded 
information  and  referral  program  for 
eligible  individuals  who  do  not  meet  the 
order  of  selection  criteria  for  receiving 
VR  services.  Some  commenters  did  seek 
additional  clarification  as  to  whether 
counseling  and  guidance  services  are 
authorized  or  whether  an  IWRP  is  to  be 
developed  for  individuals  served  imder 
the  expanded  program.  One  commenter 
requested  that  the  Secretary  define  the 
term  "referral  for  job  placement."  Other 
commenters  requested  that  DSUs  be 
permitted  to  coimt  as  successful 
outcomes  those  individuals  who  obtain 
employment  following  a  referral  by  the 
DSU.  A  limited  nimiber  of  commenters 
believed  the  expanded  program  to  be 
inconsistent  with  the  order  of  selection 
requirements  in  the  Act. 

Discussion:  The  expanded 
information  and  referral  program 
authorized  in  this  section  is  intended  to 
address  the  concerns  of  some  State  units 
operating  under  an  order  of  selection. 
These  State  units  believe  they  should  be 
permitted  to  provide  limited  non- 
purchased  services  to  eligible 
individuals  who  do  not  qualify  for 
services  under  the  State  unit's  priority 


categories.  An  order  of  selection  is 
required  under  section  101(a)(5)(A)  of 
the  Act  if  a  State  unit  determines  that 
it  is  unable  to  provide  services  to  all 
eligible  individuals.  Authorization  of  an 
expanded  information  and  refarral 
program  imder  this  section  is  consistent 
with  the  Act  as  long  as  the  DSU.  in 
carrying  out  the  expanded  program, 
does  not  use  funds  needed  to  provide 
VR  services  to  eligible  individuals  who 
are  able  to  be  served  under  the  State 
unit's  order  of  selection.  An  assurance 
to  this  effect  is  a  key  condition  to 
operating  an  expanded  program.  In 
addition,  the  Secretary  expects  a  DSU  to 
expend  a  limited  level  of  resources  (e.g., 
staff  time  and  equipment)  in  support  of 
its  referral  program.  For  example,  a  DSU 
staff  member  can  administer  the 
expanded  program  only  to  extent  that 
the  staff  person  is  not  needed  to  provide 
VR  services  to  eligible  individuals  who 
qualify  for  services.  This  limited 
commitment  of  resources  must  be 
reflected  in  the  DSU's  description  of  its 
program  under  paragraph  (c)(2)  of  this 
section. 

The  Secretary  agrees  that  it  is 
appropriate  to  provide  coimseling  and 
guidance  services  under  the  expanded 
referral  program.  Authorization  of  these 
services  furUier  distinguishes  the 
expanded  program  bom  the  general 
information  and  referral  functions 
performed  by  the  DSU  for  any 
individual  with  a  disability.  However, 
DSUs  are  not  expected  to  develop 
IWRPs  for  eligible  individuals  receiving 
expanded  information  and  referral 
services  since  these  individuals  do  not 
meet  the  DSU's  criteria  for  receiving 
services  imder  its  order  of  selection  and, 
therefore,  cannot  receive  the  full  range 
of  services  imder  section  103(a)  of  the 
Act  to  address  their  rehabilitation 
needs. 

The  Secretary  believes  that  the  term 
"referral  for  job  placement"  is  self- 
explanatory.  The  expanded  program 
authorizes  DSUs  to  refer  individuals  to 
various  public  and  private  placement 
agencies  in  the  community  that  may  be 
able  to  assist  the  individual  in  obtaining 
employment. 

Although  the  proposed  regulations 
had  required  DSUs  to  track  the  results 
of  its  expanded  information  and  referral 
program,  the  final  regulations  make  this 
a  State  option.  For  those  DSUs  that 
choose  to  track  and  report  on 
individuals  who  obtain  employment 
folloMTing  their  participation  in  the 
expanded  information  and  referral 
program,  the  final  regulations  require 
that  the  DSU  report  to  RSA  the  number 
of  individuals  served  and  the  number 
who  obtain  employment.  However,  the 
Secretary  emphasizes  that  the  number  of 


individuals  who  are  assisted,  in  part, 
under  the  expanded  information  and 
refiarral  program  and  who  subsequently 
obtain  employment  must  be  identified 
separately  from  those  individuals  who 
receive  full  services  under  an  IWRP  and 
achieve  an  employment  outcome  under 
the  VR  program.  Individuals  who  obtain 
employment  following  their  receipt  of 
limited  counseling,  guidance,  and 
referral  services  through  the  expanded 
program  are  not  considered  to  have 
achieved  an  employment  outcome 
imder  §361.56  of  the  regulations. 

Changes:  The  Secretary  has  revised 
§  361.37(c]  to  authorize  coimseling  and 
guidance  services  under  the  DSU's 
expanded  information  and  referral 
program.  In  addition,  paragraph  (c)  of 
this  section  has  been  amended  to  give 
the  DSU  the  discretion  to  determine 
whether  to  track  the  results  of  its 
expanded  information  and  referral 
program. 

§  361.38    Protection,  use,  and  release  of 
personal  information 

Comments:  One  commenter 
questioned  whether  the  regulations 
authorize  the  release  of  personal 
information  to  the  State  Rehabilitation 
Advisory  Council  for  purposes  of 
evaluating  program  effectiveness  and 
consumer  satisfaction.  Other 
commenters  stated  that  this  section 
should  permit  applicants  or  eligible 
individuals  to  examine,  as  well  as 
receive  copies  of,  the  information  in 
their  record  of  services. 

Some  commenters  argued  that 
determinations  as  io  whether 
information  is  harmful  under  paragraph 
(c)(2)  of  this  section  should  be  made  by 
objective  third  parties  rather  than  DSUs. 
These  commenters  were  concerned  that 
a  conservative  interpretation  of  the  term 
"harmful"  by  a  State  unit  would  result 
in  limited  access  to  important 
information. 

Additional  commenters  requested  that 
applicants  and  eligible  individuals  be 
given  unrestricted  access  to  personal 
information  obtained  by  the  DSU  bom 
other  agencies  and  oiganizations.  Other 
commenters  sought  authorization  in  this 
section  for  the  removal  of  inaccurate  or 
misleading  information  from  the  record 
of  services.  Finally,  some  commenters 
requested  clarification  of  the  term 
"judicial  officer"  in  paragraph  (e)(4)  of 
this  section,  which  is  used  in 
connection  with  the  release  of 
information  in  response  to  a  judicial 
order. 

Discussion:  Paragraph  (d)  of  this 
section  authorizes  the  release  of 
personal  information  to  entities  that 
evaluate  the  VR  program  as  long  as  the 
evaluation  is  directly  related  to  the 


UMI 


Federal  Register  /  Vol.  62.  No.  28  /  Tuesday,  February  11.  1997  /  Rules  and  Regulations        6323 


administration  of  the  program  or  to  the 
improvement  of  the  quality  of  life  for 
applicants  and  eligible  individuals. 
State  Rehabilitation  Advisory  Councils 
are  responsible  for  evaluating  the 
effectiveness  of.  and  consumer 
satisfaction  with,  the  State  agency  and  ~ 
VR  services.  Because  the  Coimcil's 
evaluations  are  designed  to  facilitate 
improvement  in  the  administration  of 
the  VR  program  and  in  the  provision  of 
VR  services,  personal  infonnation  may 
be  released  to  the  Council  for  purposes 
of  carrying  out  its  evaluative  functions, 
provided  that  the  Coimcil  safeguards  the 
confidentiality  of  the  information 
consistent  with  the  requirements  in 
paragraph  (d). 

The  Secretary  recognizes  that,  in  some 
instances,  an  applicant  or  eligible 
individual  may  needready  access  to  the 
information  in  his  or  her  case  record,  in 
addition  to  copies  of  the  information. 
The  proposed  regulations  were  not 
intended  to  foreclose  the  current 
regulatory  option  that  permits 
applicants  and  eligible  individuals  to 
examine  the  information  in  their  record 
of  services. 

The  Secretary  believes  it  would  be 
unduly  burdensome  to  require  that  an 
objective  third  party  rather  than  the 
DSU  determine  whether  information 
requested  by  an  applicant  or  eligible 
individual  is  "harmful"  to  that 
individual.  Moreover,  the  Secretary 
regards  any  inconvenience  resulting 
from  the  individual's  inability  to 
directly  receive  "harmful"  information 
as  minimal  since  the  relevant 
information  must  still  be  provided  to 
the  individual,  except  that  it  shaU  be 
provided  through  a  third  party  chosen 
by  the  applicant  or  eligible  individual, 
llie  Secretary  also  notes  that  the 
individual's  right  under  paragraph  (c)(2) 
of  this  section  to  choose  the  person  to 
whom  harmful  information  is  released 
supersedes  any  conflicting  State 
confidentiality  policy  developed  under 
paragraph  (a)(1)  that  designates  a 
specific  individual  to  receive  harmful 
information  (e.g.,  medical  professional). 
Nevertheless,  if  a  representative  has 
been  assigned  by  a  court  to  represent  the 
applicant  or  eligible  individual,  the 
harmful  information  must  be  released  to 
the  individual  through  the  court- 
appointed  representative.  This 
exception  is  particularly  applicable  if 
the  apphcant  or  eligible  individual  is  a 
minor  or  has  linlited  cognitive  capacity. 

The  Secretary  does  not  believe  that 
there  is  a  basis  for  requiring  that 
applicants  and  eligible  individuals  be 
given  unrestricted  access  to  personal 
infonnation  obtained  by  the  DSU  from 
other  agencies  and  organizations. 
Release  of  informatiCHi  developed  or 


compiled  by  another  agency  or 
organization  is  subject  to  the  conditions 
established  by  that  entity  in  accordance 
with  paragraph  (c)(3)  of  this  section. 

The  Seoetary  recognizes  that  any 
applicant  or  eligible  individual  would 
prefer  that  inaccurate  or  misleading 
information  be  removed  from  the 
individual's  record  of  services.  On  the 
other  hand,  the  Secretary  also  believes 
it  would  be  unduly  burdensome  to 
impose,  through  these  regulations, 
costiy  and  timeK:onsiuning  due  process 
procedures  that  would  enable  an 
individual  to  legally  challenge  the 
accuracy  of  the  information  in  his  or  her 
file.  It  is  within  the  discretion  of  the 
DSU  to  determine  the  extent  to  which 
an  individual  may  challenge  the 
information  in  that  individual's  record 
of  services.  However,  the  Secretary 
believes,  at  a  minimum,  that  applicants 
and  eligible  individuals  should  be  given 
an  opportunity  to  question  the  accuracy 
of  the  information  in  the  individual's 
record  of  services  and,  if  unsuccessful 
in  having  the  information  removed, 
should  be  permitted  to  include  a 
statement  in  the  record  that  identifies 
the  information  that  the  individual 
considers  to  be  inaccurate. 

The  Secretary  emphasizes  that  DSUs 
are  not  authorized  to  release  personal 
information  in  response  to  a  subpoena 
or  other  document  issued  by  a  party  to 
a  dispute  or  an  attorney.  Release  is 
authorized  only  if  a  judge  or  other 
judicial  officer  orders  the  State  unit  to 
release  the  information.  The  term 
"judicial  officer"  in  the  proposed 
regulations  was  intended  to  mean  any 
judge,  magistrate,  or  other  official  who 
is  authorized  to  decide  the  merits  of, 
and  issue,  a  court  order.  The  Secretary 
has  clarified  this  intention  in  the  final 
regulations. 

Changes:  The  Secretary  has  expanded 
paragraph  (c)(1)  of  §  361.38  to  require 
that  the  DSU  make  the  information  in 
the  record  of  sovices  available  for 
inspection  by  the  applicant  or  eligible 
individual.  In  addition,  paragraph  (c)(2) 
has  been  amended  to  cluify  that  if  a 
court  has  appointed  a  representative  to 
represent  an  applicant  or  eligible 
individual,  then  any  requested 
information  that  is  considered  harmful 
to  the  individual  shall  be  provided  to 
the  individual  through  the  court- 
appointed  representative.  The  Secretary 
also  has  expanded  paragraph  (c)  to 
authorize  applicants  and  eligible 
individuals  to  request  that  misleading  or 
inaccurate  information  in  the 
individual's  record  of  services  be 
amended  and  to  have  the  request 
documented  in  the  individual's  file. 
Finally,  paragraph  (e)(4)  has  been 
clarified  to  require  the  release  of 


information  in  response  to  an  order 
issued  by  a  judge,  magistrate,  or  other 
authorized  judicial  officer. 

§361.41    Processing  refenvls  and 
applications 

Comments:  Some  commenters 
opposed  the  proposed  requirement  that  - 
the  DSU  develop  timelines  for 
informing  individuals  referred  to  the 
DSU  for  VR  services  of  its  application 
requirements  and  for  gathering 
information  necessary  to  assess  the 
individual's  eligibility  and  priority  for 
services.  While  these  commenters 
viewed  the  timeline  requirements  as 
unduly  bimiensome,  other  commenters 
supported  the  provision  and 
emphasized  the  need  for  DSUs  to 
respond  timely  to  individuals  during 
the  pre-appUcation  stage. 

One  commenter  stated  that  authorized 
extensions  of  the  60-day  time  period  for 
determining  eligibility  should  be 
limited  in  duration.  Other  commenters 
stated  that  all  individuals  should  be 
required  to  complete  the  DSU's  formal 
application  form  before  the  60-day  time 
period  begins  to  run.  Finally,  one 
commenter  requested  clarification  as  to 
whether  all  individuals  must  provide 
information  necessary  to  conduct  an 
assessment  for  determining  eligibility 
and  priority  for  services  before  being 
considered  "to  have  submitted  an 
application." 

Discussion:  The  Secretary  believes 
that  it  is  important  to  retain  in  the  final 
regulations  the  requirement  that  DSUs 
develop  timelines  for  making  good  faith 
efforts  to  inform  individuals  referred  to 
the  VR  program  of  the  DSU's 
application  requirements  and  to  obtain 
information  neiaded  to  assess  the 
individual's  eligibility  and  priority  for 
services.  The  Secretary  agrees  with 
those  commenters  who  indicated  that 
these  timelines  are  necessary  to  ensure 
that  there  is  no  unreasonable  delay 
between  the  individual's  referral  and 
application  for  VR  services.  Moreover, 
this  requirement  is  unlikely  to  cause 
DSUs  undue  burden  since  many  States 
already  have  in  place  timelines  for 
handling  referrals.  However,  the 
Secretary  beUeves  that  the  development 
of  an  appropriate,  good  faith  timeline 
for  processii^  referrals  is  a'matter  of 
State  discretion  and  that  it  would  be 
inappropriate  to  impose  in  the  final 
regulations  a  specific  Federal  time 
period  for  this  piupose. 

Sectitm  lG2(a)(SKA)  authorizes 
extensions  of  the  60-day  time  period  for 
determining  eligibility  if  (1)  excepticnial 
or  unforeseen  circumstances  arise  or  (2) 
an  extended  evaluation  of  the 
individual  is  necessary,  which  may  not 
exceed  18  months.  The  Secretary  agrees. 
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however,  that  extensions  due  to 
exceptional  or  unforeseen 
circumstances  caimot  be  open-ended 
but  must  be  limited  to  a  specific  time 
period  that  is  mutually  a^eed  upon  by 
the  individual  and  the  DSU. 

The  Secretary  believes  it  would  be 
unduly  restrictive  to  require  in  all 
instances  that  an  individual  with  a 
disability  complete  the  DSU's 
application  form  before  the  DSU 
initiates  an  assessment  for  determining 
eligibility  and  priority  for  services.  This 
lii^tation  would  be  particularly 
burdensome  for  individuals  in  rural 
areas  who  may  not  have  ready  access  to 
a  DSU  application  form.  Although  the 
regulations  require  the  DSU  to  make  its 
application  fana  widely  available 
throughout  the  State,  the  Secretary 
considers  it  inappropriate  to  penalize 
individuals  who  are  unable  to  secure  an 
application.  Thus,  the  Secretary 
maintains  that  the  60-day  time  period 
for  determining  eligibility  begins  once 
the  individual  (1)  has  either  completed 
and  signed  an  agency  application  form 
or  has  otherwise  requested  services  and 
(2)  has  provided  information  necessary 
for  the  DSU  to  initiate  the  assessment. 
Once  an  individual  or  the  individual's 
representative,  as  appropriate,  requests 
services,  it  is  expected  that  State  units 
will  make  good  faith  efforts  to  obtain  the 
assessment  information  as  quickly  as 
possible.  The  Secretary  also  notes  that 
information  needed  to  initiate  the 
assessment  must  be  provided  before  the 
60-day  timeline  begins  to  run.  whether 
the  individual  has  completed  an  agency 
application  form  or  has  otherwise 
requested  services.  Of  course,  it  is 
essential  that  the  individual  remain 
available  during  this  period  to  complete 
the  assessment  process. 

Changes:  The  Secretary  has  amended 
§  361.41  to  require  that  extensions  of  the 
60-day  time  period  for  determining 
eligibility  due  to  exceptional  or 
unforeseen  drciunstances  he  limited  in 
duration  and  that  a  specific  time  period 
be  agreed  to  by  the  individual  and  the 
DSU.  In  addition,  the  Secretary  has 
revised  this  section  to  dariiy  that  all 
individuals  who  have  requested  VR 
services,  whether  through  the 
completion  of  an  agency  application  or 
otherwise,  shall  be  available  to  complete 
the  assessment  before  the  individual  is 
considered  to  have  submitted  an 
application  for  VR  services. 

§  361.42    Assessment  for  determining 
eligibility  and  priority  for  services 

Comments:  With  respect  to  the  first 
eligibility  criterion,  several  OHnmenters 
opposed  the  standard  in  the  proposed 
regulations  that  required  qualified 
personnel  "licensed  or  certified  in 


accordance  with  State  law  and 
regulation"  to  determine  the  existence 
of  a  physical  or  mental  impairment.  The 
commenters  further  recommended  that 
the  regulations  permit  DSU  employees 
who  meet  requirements  that  are 
"comparable"  to  licensing  or 
certification  reqtiirements  to  determine 
the  existence  of  obvious  physical 
impairments. 

Some  commenters  sought  clarification 
under  the  second  eligibility  criterion 
that  an  impairment  that  hinders  an 
individual  from  maintaining  a  job 
placement  constitutes  a  "substantial 
impediment  to  employment."  These 
commenters  were  concerned  that  the 
proposed  regulations  appeared  to  limit 
"substantial  impediments  to 
employment"  to  impairments  that 
prevent  unemployed  individuals  from 
obtaining  jobs. 

Other  commenters  recommended  that 
the  term  "determine"  be  replaced  by  the 
statutory  term  "demonstrate"  in 
paragraph  (a)(2)  of  this  section,  in 
connection  with  rebutting  the 
presiunption  that  an  individual  who  has 
a  substantial  impediment  to 
employment  can  benefit  in  terms  of  an 
employment  outcome  from  VR  services. 
Finially,  one  commenter  requested 
clarification  as  to  whether  individuals 
who  qiialify  fw  Social  Security  benefits 
are  presumed  eligible  for  VR  services. 

Several  commenters  recommended 
specific  clarifying  changes  to  some  of 
the  examples  following  this  section, 
whereas  other  commentera  opposed  the 
use  of  examples  under  this  section 
altogether. 

Discussion:  The  Secretary  believes 
that  the  personnel  standard  proposed  in 
connection  with  the  first  eligibility 
criterion  is  consistent  with  tiie  Act.  "Hie 
proposed  standard  was  based  on  the 
requirement  in  section  103(a)(1)  of  the 
Act,  which  states  that  the  assessment  for 
determining  an  individual's  eligibility 
and  VR  needs  must  be  conducted  by 
qualified  personnel.  The  Secretary 
interprets  the  term  "qualified 
personnel"  under  section  103(a)(1)  of 
the  Act  to  refer  to  personnel  who  meet 
the  DSU's  personnel  standards  imder 
§  361.18(c)  of  these  final  regulations 
(i.e.,  national  or  State-approved 
certification,  licensing,  or  registration 
requirements  or,  if  none  of  these 
requirements  exist,  other  "comparable 
requirements"  that  apply  to  the 
profession  in  which  the  individual 
provides  VR  services).  Thus,  a 
determination  that  an  individual  has  a 
physical  or  mental  impairment,  or  meets 
any  of  the  other  eligibility  criteria  in 
§  361.42(a),  must  be  made  by  personnel 
who  meet  existing  licensure, 
certification,  or  registration 


requirements  applicable  to  their 
profession.  Moreover,  because  DSUs  are 
required  imder  §  361.18(c)  to  develop 
personnel  standards  based  on  existing 
certification  or  licensure  requirements, 
it  is  expected  that  DSU  personnel  who 
determine  the  existence  of  impairments, 
including  obvious  physical 
impairments,  will  be  qualified  within 
the  meaning  of  the  Act. 

The  Secretary  agrees  that  an 
individual  does  not  have  to  be 
unemployed  to  have  a  "substantial 
impediment  to  employment."  A 
"substantial  impediment  to 
employment,"  as  defined  in 
§  361.5(b)(44),  includes  any  impairment 
that  hinders  the  individual  from 
entering  into,  engaging  in,  or  retaining 
employment  consistent  with  the 
individual's  abilities  and  capabilities. 
Given  that  the  regulatory  definition  of 
the  term  "substantial  impediment  to 
employment"  clearly  recognizes  that 
currently  employed  individuals  may 
quahfy  for  VR  services  for  purposes  of 
'"retaining"  their  employment,  the 
Secretary  does  not  believe  it  is 
necessary  to  revise  the  second  eligibility 
criterion  in  paragraph  (a)(l)(ii)  as  the 
commenters  recommended. 

Section  102(a)(4)(A)  of  the  Act 
requires  the  DSU  to  presume  that  an 
individiial  can  benefit  in  terms  of  an 
employment  outcome,  unless  the  DSU 
can  "demonstrate,"  based  on  clear  and 
convincing  evidence,  that  the  individual 
is  incapable  of  benefitting  in  terms  of  an 
employment  outcome  &t>m  VR  services. 
The  Secretary  did  not  intend  to  weaken 
this  statutory  presumption  by  using  the 
term  "determine"  in  place  of  the  term 
"demonstrate"  in  the  proposed 
regulations  and  agrees  that  the 
regulations  should  be  changed  to  track 
the  stronger  statutory  language. 

In  addition,  the  Seaetuy  emphasizes 
that  Social  Security  beneficiaries  are  not 
automatically  eligible  to  receive  VR 
services,  but  are  presumed  under 
section  102(a)(2)  of  the  Act  to  meet  only 
the  first  two  eligibility  criteria  imder 
paragraph  (a)(1)  of  this  section  (i.e.,  the 
individual  has  a  physical  or  mental 
impairment  that  constitutes  or  resiilts  in 
a  substantial  impediment  to 
employment).  Ehgibility  for  services 
under  the  Social  Security  Act  also 
means  that  the  individual  is  presimied 
to  meet  the  first  element  in  the 
definition  of  "individual  with  a  severe 
disability"  under  §  361.5(b)(28).  The 
Secretary  believes  that  these  limited 
presiunptions  were  clearly  reflected  in 
the  proposed  regulati(His. 

Although  the  Secretary  believes  that 
most  of  the  examples  in  the  regulations 
represent  useful  guidance  material,  the 
Secretary  agrees  that  the  examples 
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following  this  section  of  the  proposed 
regulations,  which  had  identified  six 
potential  applications  of  the  fourth 
eligibility  criterion  (an  individual 
requires  VR  services),  should  be 
removed  from  the  final  regulations  in 
light  of  the  confusion  expressed  by 
commenters  and  in  recognition  of  the 
fact  that  eligibility  determinations  are 
highly  individualized.  The  commenters' 
confusion,  the  Secretary  believes,  stems 
from  the  possibility  that  the  application 
of  the  fourth  eligibiUty  criterion  may 
result  in  different  outcomes  for 
individuals  with  disabilities  who  face 
apparently  similar  circumstances.  By 
removing  these  examples,  the  Secretary 
seeks  to  avoid  causing  similar  confusion 
on  the  part  of  individual  cotmselors 
charged  with  making  individual 
eligibility  determinations.  Because  the 
examples  used  elsewhere  in  the 
regulations  (e.g.,  permissible  expenses 
under  the  definitions  of  "maintenance" 
and  "transportation")  are 
straightforward  applications  of  clear 
issues  and  do  not  create  similar 
confusion  among  commenters,  the 
Secretary  believes  that  those  examples 
should  be  retained  in  the  final 
regulations. 

Changes:  The  Secretary  has  amended 
§  361.42(a)(2)  of  this  section  to  require 
a  "demonstration,"  based  on  clear  and 
convincing  evidence,  that  an  individual 
is  incapable  of  benefitting  from  VR 
services  in  order  for  the  DSU  to 
oveicnne  the  presumption  that  an 
individual  can  benefit  from  VR  services. 
A  technical  change  also  has  been  made 
to  paragraph  (a)(l)(iii)  to  identify  more 
accurately  the  third  eligibility  criterion 
as  a  "presumption"  of  benefit,  not  a 
"determination"  of  benefit.  In  addition, 
the  Secretary  has  removed  frvm  the  final 
regulations  the  examples  that  had 
followed  this  section  in  the  proposed 
regulations  of  how  an  individual  may  or 
may  not  meet  the  final  eligibility 
criterion. 

§361.43    Procedures  for  ineligibility 
determination 

Conunents:  Several  commenters 
stated  that  DSUs  should  be  required,  in 
all  instances,  to  inform  individuals  in 
writing  of  the  DSU's  ineligibility 
determination.  These  commenters  were 
concerned  that  the  proposed  regulations 
authorized  DSUs  to  inform  individuals 
of  ineligibility  determinations  through 
an  appropriate  mode  of  communication 
without  a  written  record. 

In  addition,  several  commenters 
indicated  thai  it  is  unduly  burdensome 
to  require  DSUs  to  review  all 
ineligibility  determinations  within  12 
months.  These  commenters  stated  that 
the  review  of  ineligibility 


determinations  should  be  limited  to 
those  determinations  that  are  based  on 
a  finding  that  the  individual  is 
incapable  of  achieving  an  employment 
outcome.  Other  commenters  asked  that 
the  regiilations  specify  additional  bases 
for  not  reviewing  ineligibility 
determinations  (e.g.,  that  the 
individual's  disabiUty  is  rapidly 
progressive  or  terminal). 

Discussion:  The  proposed  regulations 
incorrectly  indicated  that  DSUs  have  the 
option  of  providing  ineligibility  notices 
in  writing  or  through  an  appropriate 
mode  of  conunimication.  The  Secretary 
agrees  that,  at  a  minimum,  notice  of  an 
ineligibility  determination  and  other 
required  iiiformation  should  be 
provided  to  the  individual  in  writing 
and  supplemented,  as  necessary,  by 
other  appropriate  modes  of 
communication  in  accordance  with  the 
individual's  informed  choice. 

The  Secretary  agrees  with  the 
suggestion  to  modify  the  requirements 
in  paragraph  (d)  of  this  section 
governing  the  review  of  ineligibility 
determinations  in  light  of  the  views 
expressed  by  public  commenters.  The 
proposed  r^ulations  required  DSUs  to 
review  all  ineligibility  determinations  at 
least  once  within  12  months  and  to 
review  annually  thereafter  if  requested 
by  the  individual  determinations  based 
on  a  finding  that  the  individual  cannot 
achieve  an  employment  outcome.  In 
order  to  rediice  the  process  burden  and 
associated  costs  on  DSUs,  however,  the 
Secretary  believes  that  DSUs  should  be 
required  to  review  within  12  months, 
and  annually  thereafter  if  requested  by 
the  individual,  only  those  ineligibiUty 
determinations  that  are  based  on  a 
finding  that  the  individual  is  incapable 
of  achieving  an  employment  outcome. 
Moreover,  an  additional  exception  to 
this  review  requirement,  which  is 
authorized  under  the  current 
regulations,  should  be  permitted  for 
situations  in  which  the  individual's 
medical  condition  is  rapidly  progressive 
or  terminal.  The  Secretary  believes  this 
narrower  interpretation  of  the  review 
requirements  is  supported  by  sections 
101(a)(9)(D)  and  102(c)  of  the  Act  and 
notes  that  this  position  is  consistent 
with  the  ciurent  regulations  in  34  CFR 
361.35(d).  The  Secretary  also  notes  that 
the  requirements  of  this  section  apply 
both  to  ineUgibihty  determinations 
following  an  extended  evaluation  and  to 
ineUgibihty  determinations  made  after 
an  individual  has  begun  to  receive 
services  under  an  IWRP. 

Changes:  The  Secretary  has  revised 
§  361.43  to  specify  that  notice  of 
inehgibiUty  determinations  must  be 
provided  in  writing  and  must  be 
supplemented,  as  necessary,  by  other 


appropriate  modes  of  rfwrnnnnimtioil 

consistent  with  the  individual's 
informed  choice.  For  example,  a  DSU 
could  meet  these  requirements  by 
providing  an  ineligibility  notice  in 
braille  or  large  print  fcwm  to  an 
appUcant  who  has  a  visual  impairment 
In  addition,  the  Secretary  has  revised 
this  section  to  require  DSUs  to  review      ^ 
only  ineUgibilify  determinations  that  are 
based  on  a  finding  that  the  individual  is 
incapable  of  achieving  an  employment 
outcome.  The  final  regulations  also 
clarify  that  this  review  of  ineUgibility 
determinations  need  not  be  conducted  if 
the  individual's  medical  condition  is 
rapidly  progressive  or  terminaL 

§  361 .  44    Closure  without  eligibility 
determination 

Comments:  One  conunenter  requested 
that  this  section  be  amended  to  state 
that  a  DSU  "shall  not  close"  (rather  than 
"may  not  close")  an  appUcant's  case 
prior  to  making  an  eligibihty 
determination  in  order  to  clarify  that  the 
prohibition  under  this  sectioa  is 
mandatory. 

Discussion:  The  Secretary  emphasizes 
that  State  units  are  prohibited  firom 
closing  an  appUcant's  record  of  services 
prior  to  making  an  eUgibiUty 
determination  unless  certain 
circiunstances  are  evidoit  (e.g.,  the 
appUcant  declines  to  participate  in  the 
assessment,  and  the  DSU  has  made  a 
reasonable  number  of  attempts  to 
fflKX>urage  the  appUcant's  participation). 
The  Secretary  interprets  the  phrase 
"may  not  close"  to  signify  a  mandatory 
proUbition. 

Changes:  None. 

§  361.45    Development  of  the 
individualized  written  rehabilitation 
program 

Comments:  Several  commenters 
stated  that  the  regulations  should  be 
strengthened  to  ensiire  that  the  eUgible 
individual's  employment  goal  is 
consistent  with  that  individual's 
informed  choice.  In  addition,  some 
commenters  opposed  requiring  DSUs  to 
develop  timelines  fw  the  prompt 
development  of  IWRPs,  whereas  other 
commenters  supported  the  timeline 
requirement  as  a  necessary  protection 
for  eUgible  individuals.  Commenters 
also  stated  that  the  DSU  should  not  be 
required  to  revise  an  individual's  IWRP 
to  reflect  minor  changes  to  services  that 
are  already  identified  in  the  IWRP. 

Discussion:  The  Secretary  agrees  that 
the  informed  choice  of  the  individual, 
as  well  as  the  individual's  strengths, 
priorities,  concerns,  abiUties, 
capabiUties,  and  interests,  should  be 
considered  in  determining  the 
individual's  employment  goal.  Addition 
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of  the  term  "infonned  choice"  to  the  list 
of  foctors  to  be  considered  under 
paragraph  (a)  of  this  section  is  also 
consistent  with  the  consideration  of 
informed  choice  in  connection  with  the 
provision  of  services  under  §  361.48  and 
in  connection  with  the  achievement  of 
an  employment  outcome  imder 
§361.56. 

The  Secretary  believes  that  the 
proposed  requirement  that  DSUs 
establish  and  implement  timelines  for 
the  prompt  development  of  IWRPs 
should  be  retained  in  the  final 
regulations.  The  Secretary  agrees  with 
those  commenters  who  indicated  that 
these  timelines  are  necessary  to  guard 
against  unreasonable  delays  in  the 
development  of  the  IWRP  once  an 
individual  is  determined  eligible  for  VR 
services.  It  should  also  be  noted  that 
this  section  does  not  require  DSUs  to 
apply  an  arbitrary  time  limit  to  the 
development  of  all  IWRPs,  as  some 
commenters  had  questioned.  Instead, 
DSUs  are  required  to  develop  general 
standards  that  ensure  the  timely 
development  of  IWRPs  as  long  as  the 
standards  include  timelines  that  take 
into  account  the  specific  needs  of  the 
individual. 

Changes  in  an  individual's  vocational 
goal,  intermediate  objectives,  or  VR 
services  must  be  documented  through  a 
revision  in  the  IWRP  after  obtaining  the 
agreement  and  signature  of  the 
individual.  The  Secretary  believes  that 
changing  the  reference  from  "VR  needs'* 
to  "VR  services"  will  help  clarify  this 
provision. 

In  addition,  the  Secretary  agrees  that 
minor  changes  to  an  individual's 
program  of  services  do  not  have  to  be 
recorded  in  a  revision  to  the  IWRP.  This 
means,  for  example,  that  a  slight  change 
in  the  cost  of  a  previously  authorized 
VR  service  would  not  warrant  a  revision 
to  the  IWRP.  On  the  other  hand,  a 
substantive  change  to  an  existing  service 
(e.g.,  a  change  In  service  provider)  or  the 
addition  of  a  new  service  must  be 
doounented  by  a  revision.  Regardless  of 
whether  a  particular  change  to  an 
individual's  program  necessitates  a 
revision  to  the  IWRP,  however,  the 
Secretary  expects  that  the  DSU  will 
obtain  the  agreement  of  the  individual 
before  the  change  Is  implemented. 

Changes:  The  Secretary  has  revised 
S  361.45  to  clarify  that  the  Informed 
choice  of  the  Indivldiud  must  be 
considered  in  the  development  of  the 
IWRP  and  the  identification  of  a 
vocational  goal.  The  Secretary  also  has 
amended  this  sectioD  to  require  the  DSU 
to  Incorporate  into  the  IWRP  any 
revisions  necessary  to  reflect  changes  to 
the  individual's  goal,  objectives,  or  VR 
services  and  to  obtain  the  individual's 


agreement  and  signature  to  the 
revisions. 

§361.46    Content  of  the  IWRP 

Conunents:  Some  commenters  on  the 
proposed  regulations  questioned  certain 
required  elements  of  the  IWRP, 
contending  they  were  inconsistent  with 
the  Act  and  unnecessarily  biu'densome. 
Specifically,  several  commenters 
questioned  the  basis  for  requiring  that 
the  long-term  vocational  goal  Identified 
in  the  IWRP  be  "specific."  Similarly, 
other  commenters  stated  that 
Intermediate  rehabilitation  objectives 
need  not  be  "measiu'able."  Additional 
commenters  opposed  requiring  a 
projected  date  for  the  achievement  of 
the  vocational  goal.  Several  commenters 
recommended  that  the  record  of  the 
DSU's  evaluations  of  individxial 
progress  be  removed  from  the  IWRP  and 
added  to  the  record  of  services  under 
§  361.47.  Finally,  some  commenters 
opposed  the  requirement  that  the 
individual  be  provided  with 
information  concerning  the  availability 
and  qualifications  of  alternative  service 
providers. 

Discussion:  The  Secretary  believes 
that  the  long-term  vocational  goal  must 
be  stated  with  some  specificity  in  the 
rWRP  In  order  for  it  to  be  meaningful. 
The  Secretary  does  not  intend  that  the 
IWRP  identify  the  exact  job  that  the 
Individual  Intends  to  obtain,  but 
expects,  at  a  minimum,  that  the 
vocational  goal  be  described  in  terms  of 
a  partlcidar  type  of  profession  or 
occupation.  For  example,  "clerical 
work"  Is  a  sufficiently  detailed 
vocational  goal  under  this  requirement, 
whereas  a  vocational  goal  of  "supported 
employment"  or  "self-employment" 
would  be  impermissibly  vague. 

The  requirement  in  the  proposed 
regulations  that  the  intermediate 
rehabilitation  objectives  must  be 
"measurable"  was  misplaced  and  has 
been  eliminated  bom  the  final 
regulations.  The  use  of  this  term  was 
based  on  the  requirement  in  section 
102(b)(l)(B)(vll)  of  the  Act  that  the  DSU 
shall  develop  procedures  for  evaluating 
the  individual's  progress  toward 
meeting  the  intermediate  rehabilitation 
objectives.  The  final  regulations  also 
clarify  that  the  progress  of  the 
individual  In  satisfying  the  objectives 
must  be  measiued  periodically  by  the 
DSU,  but  a  record  of  the  reviews  and 
evaluations  need  not  be  Included  in  the 
rWRP.  These  reviews  and  evaluations, 
the  Secretary  agrees,  should  be 
maintained  as  part  of  the  Individuars 
record  of  services  under  §  361.47.  as 
some  commenters  suggested. 

The  Secretary  does  not  expect  DSUs 
to  specify  a  date  certain  on  which  an 


employment  outcome  shall  be  achieved. 
Thus,  the  term  "projected  date"  for  the 
achievement  of  the  individual's 
vocational  goal  In  paragraph  (a)(4)  of 
this  section  in  the  proposed  regulations 
has  been  replaced  by  the  term 
"projected  timeframe"  in  the  final 
regulations.  This  provision  is  intended 
to  ensure  that  the  Individual 
understands  how  long  the  rehabilitation 
process  is  expected  to  take. 

The  Secretary  beUeves  that  the 
requirement  in  this  section  concerning 
the  individual's  description  of  how 
information  was  provided  about  the 
availability  and  qualification  of 
alternative  service  providers  should  be 
removed  bom  the  final  regulations  since 
it  is  duplicative  of  the  choice 
requirements  in  §  361.52.  Section 
361.52(b)  specifies  that  the  DSU  shall 
provide  the  Individual,  or  assist  the 
Individual  in  acquiring,  information 
necessary  to  make  an  informed  choice 
about  VR  services  and  service  providers. 
Including  information  about  the 
qualifications  of  potential  service 
providers. 

Changes:  The  Secretary  has  revised 
§  361.46  by  removing  the  term 
"measurable"  bom  paragraph  (a)(2).  The 
Secretary  also  has  replaced  the  term 
"projected  date"  in  paragraph  (a)(4)  of 
this  section  with  the  term  "projected 
timefi-ame"  in  connection  with  the 
achievement  of  the  individual's 
vocational  goal.  Additionally,  the  record 
of  reviews  and  evaluations  of  individual 
progress  has  been  removed  from 
paragraph  (a)(5)  of  this  section  as  an 
IWRP  requirement  and  relocated  to 
§  361 .47(h)  as  a  record  of  services 
requirement.  Finally,  the  reference  in 
the  individual's  statement  to  the 
availability  and  qualifications  of 
alternative  service  providers  has  been 
removed  from  paragraph  (a)(6). 

§361.47    Record  of  services 

Comments:  None. 

Discussion:  In  the  proposed 
regulations,  the  Secretary  proposed  to 
delete  from  the  record  of  services  a 
niunber  of  requirements  that  were 
considered  burdensome  or  were 
adequately  addressed  in  other 
regulatory  provisions.  In  particular, 
several  requirements  that  were 
duplicative  of  IWRP  content 
requirements  in  §  361.46  were  proposed 
for  removal  from  this  section.  For  the 
same  reason,  the  Secretary  beUeves  that 
proposed  §  361.47(h)  should  be  deleted 
from  the  final  regulations.  This 
provision  would  have  required 
dociunentation  in  the  record  of  services 
of  the  DSU's  reasons  for  terminating 
services  to  an  individual  and.  if 
appropriate,  documentation  of  the 
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DSU's  basis  for  determining  that  the 
individual  has  achieved  an  employment 
outcome  under  §  361.S6.  The  Secretary 
believes  that  further  reducing  the 
paperwork  burden  on  DSUs  by 
removing  proposed  §  361.47(h)  is 
appropriate  given  that  this  requirement 
is  adequately  addressed  by 
§361.46(a)(10). 

However,  in  order  to  ensiue  that 
individuals  in  competitive  employment 
are  compensated  in  accordance  with  the 
definition  of  "competitive  employment" 
in  §  361.5(b)(10),  the  Secretary  believes 
that  the  record  of  services  for  those 
individuals  must  include 
documentation  that  the  individual  is 
compensated  at  or  above  the  minimum 
wage  and  receives  at  least  the  customary 
wage  and  benefit  level  paid  to  non- 
disabled  persons  performing  similar 
woric  for  the  same  employer. 

Changes:  The  Secretary  has  removed 
from  §  361.47  the  documentation 
requirements  relating  to  the  termination 
of  services  and  the  achievement  of  an 
employment  outcome  and  has  added  a 
cross-reference  in  §  361.46(a)(10)  to 
§  361.56  for  additional  clarification.  In 
addition,  this  section  has  been  amended 
to  require  that  the  DSU  verify  in  the 
record  of  services  that  an  individual 
with  a  disability  in  competitive 
employment  is  compensated  at  or  above 
the  minimum  wage  and  that  the 
individual's  wage  and  level  of  benefits 
are  not  less  than  that  paid  by  the 
employer  for  the  same  or  similar  work 
performed  by  non-disabled  individuals. 
This  new  requirement  is  located  in 
paragraph  (i)  of  this  section. 

§  361.48    Scope  of  vocational 
rehabilitation  services  for  individuals 
with  disabilities 

Comments:  Some  commenters 
recommended  that  this  section  of  the 
final  regulations  identify  assessment 
services,  counseling  and  guidance,  and 
rehabilitation  technology  as  mandatory 
services  that  the  DSU  shall  provide  to 
all  individuals  in  need  of  these  services. 
Other  commenters  opposed  limiting 
counseling  and  guidance  services 
authorized  under  this  section  to 
"vocational  coiuiseling  and  guidance." 
Two  commenters  requested  that  the 
final  regulations  clarify  that  it  is  the 
joint  responsibiUty  of  the  DSU  and  the 
individual  to  secure  grant  assistance 
from  soiut:es  other  than  VR  program 
funds  to  pay  for  training  in  institutions 
of  higher  education.  Other  commenters 
recommended  that  language  be  added  to 
paragraph  (a)(13)  of  this  section  to 
ensure  that  job  search  and  placement 
services  are  not  discontinued  before  an 
individual  achieves  the  employment 
outcome  specified  in  the  individual's 


IWRP:  One  cdmmenter  opposed  the 
requirement  in  paragraph  (b)  that  the 
State  plan  descriptions  related  to  the 
provision  of  rehabilitation  technology 
and  personal  assistance  services  be 
provided  on  an  annual  basis.  Another 
commenter  stated  that  the  description  of 
the  DSU's  strategies  for  expandii^  the 
availability  of  personal  assistance 
services  under  §  361.48(b)(3)  of  the 
proposed  regulations  is  unduly 
burdensome  and  is  not  required  by  the 
Act.  Finally,  several  commenters 
recommended  that  the  final  regulations 
require,  consistent  with  the  Act,  a 
description  in  the  State  plan  of  how 
assistive  technology  devices  are 
provided  or  worksite  assessments  are 
made  as  part  of  the  assessment  for 
determining  eligibiUty  and  VR  needs  of 
the  individual. 

Discussion:  Section  361.48,  which 
implements  section  103(a)  of  the  Act, 
audiorizes  specific  vocational 
rehabilitation  services  necessary  to 
address  the  rehabilitation  needs  of 
individuals  with  disabilities.  These 
services  must  be  included  in  each  DSU's 
program  of  VR  services  and,  consistent 
with  §  361.45(a)  and  §  361.46(a),  must 
be  provided  to  an  eUgible  individual  if 
the  service  is  needed  to  achieve  the 
intermediate  rehabilitation  objectives  or 
vocational  goal  included  in  the 
individual's  IWRP.  In  addition,  §  361.42 
requires  DSUs  to  conduct  an  assessment 
for  determining  eUgibility  and  priority 
for  services  for  each  applicant  and  to 
provide  rehabiUtation  technology 
devices  and  services  during  the 
assessment  if  needed  to  determine 
eUgibiUty.  In  Ught  of  these 
requirements,  the  Secretary  does  not 
beUeve  it  is  necessary  to  identify 
assessment  services,  coimseling  and 
guidance,  and  rehabilitation  technology 
as  mandatory  services  under  this  section 
of  the  regulations,  as  some  commenters 
had  recommended.  The  commenters 
correctly  noted  that  section  101(a)(8)  of 
the  Act  exempts  these  services  from  the 
required  search  for  comparable  service 
and  benefits.  Regardless  of  whether  a 
particular  service  is  subject  to  the 
comparable  service  and  benefits 
requirements,  however,  the  regulations 
clearly  require  DSUs  to  conduct  an 
assessment  for  determining  eligibility 
and  priority  for  services  for  each 
applicant  and  to  ensiue  that  each 
ehgible  individual  receives  needed  VR 
services  in  accordance  with  the 
individual's  IWRP. 

Those  commenters  who  opposed 
changing  the  term  "counselii^  and 
guidance"  to  "vocational  counseling 
and  guidance"  in  the  proposed 
regulations  were  concerned  that  the 
change  would  limit  the  scope  of 


counseling  and  guidance  currently 
provided  under  the  program. 
Specifically,  the  commenters  were 
concerned  that  this  term  would  prohibit 
the  provision  of  personal  adjustment 
counseling  and  other  related  counseling 
services  ciuxently  provided  by 
vocational  rehabilitation  counselors — 
services  that  are  necessary  to  address 
issues  confronted  by  individuals  with 
disabilities  seeking  employment, 
including  issues  associated  with 
adjusting  to  environmental  barriers, 
medical  issues,  family  and  social  issues, 
and  other  related  issues  that  are  not 
considered  "vocational."  However,  the 
use  of  the  term  "vocational  counseling 
and  guidance"  in  the  proposed 
regulations  was  not  intended  to  limit 
the  scope  of  the  coimseling  and 
guidance  that  an  individual  may  need  in 
order  to  achieve  a  vocational  gcMd. 
Rather,  the  term  "vocational  counseling 
and  guidance"  was  intended  merely  as 
a  means  of  distinguishing  discrete, 
therapeutic  counseling  and  guidance 
services  that  are  necessary  for  an 
individual  to  achieve  an  employment 
outcome  from  the  general  supportive 
role  that  the  VR  counselor  performs 
throughout  the  rehabilitation  process  in 
connection  with  any  service.  Discrete, 
therapeutic  counseling  and  guidance 
services  include  personal  adjustment 
coimseling,  counseling  that  addresses 
medical,  family,  or  social  issues, 
vocational  counseling,  and  any  other 
form  of  counseling  and  guidance  that  is 
necessary  for  an  individual  with  a 
disability  to  achieve  an  employment 
outcome.  The  Secretary  agrees  that 
changing  the  term  "vocational 
counseling  and  guidance"  to 
"vocational  rehabilitation  counseling 
and  guidance"  in  the  final  regulations, 
as  some  commenters  suggested,  better 
reflects  this  broad  interpretation.  Like 
the  term  used  in  the  proposed 
regulations,  this  change  does  not  affect 
the  general  counseling  and  guidance 
relationship  that  exists  between  the 
counselor  and  the  individual  during  the 
entire  rehabiUtation  process. 

The  Secretary  agrees  that  the  DSU  and 
the  individual  share  a  joint 
responsibiUty  to  secure  grant  assistance 
from  sources  other  than  VR  program 
funds  in  order  to  pay  for  training  in 
institutions  of  higher  education.  This 
position  is  consistent  with  RSA's 
longstanding  poUcy  relating  to  the 
requirement  that  available  comparable 
services  and  benefits  be  located  and 
used  before  a  DSU  expends  program 
funds  to  pay  for  VR  services.  Under  this 
poUcy,  DSUs  are  responsible  for 
identifying  providers  of  comparable 
services  and  benefits  and  for  assisting 
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eligible  individuals  in  obtaining  those 
resources.  The  individual,  on  the  other 
hand,  is  responsible  for  applying  for 
appropriate  comparable  services  and 
boiefits  identified  by  the  DSU.  The 
Secretary  beheves  that  this  policy  is 
equally  applicable  to  the  requirement  in 
section  103(a)(3)  of  the  Act  that 
maximum  efforts  be  made  to  secure 
alternative  sources  to  pay  for  training  in 
institutions  of  higher  education. 
Accordingly,  it  is  expected  that  DSUs 
will  locate  alternative  funding  sources 
to  support  the  cost  of  training  in 
colleges  and  universities  and,  to  the 
extent  necessary,  assist  eligible 
individuals  in  obtaining  this  assistance. 
It  is  further  expected  that  an  individual 
in  need  of  training  in  a  higher  education 
institution  will  pursue  and  apply  for 
alternative  funding  soim:es  identified  by 
the  DSU. 

Commenters  on  §  361.48(a)(13)  of  the 
proposed  regulations  were  concerned 
that  DSUs  could  terminate  job 
placement  services  anytime  an  eligible 
individual  obtains  a  j<^  even  if  the  job 
is  inconsistent  with  the  vocational  goal 
identified  in  the  individual's  IWRP.  As 
a  result,  these  commenters 
recommended  that  this  section 
specifically  authorize  job  search  and 
placement  assistance  imtil  the 
individual  achieves  an  employment 
outcome  that  is  consistent  with  his  or 
her  abilities,  capabilities,  interests,  and 
informed  choice.  The  Secretary  believes, 
however,  that  the  commenters'  concerns 
are  fully  addressed  by  §  361.56  of  the 
regulations.  That  section  contains  the 
requirements  for  determining  whether 
an  individual  has  achieved  an 
employment  outcome,  including  the 
requirement  in  §  361.56(b)  that  Uie 
employment  outcome  be  consistent  with 
the  individual's  abilities,  capabilities, 
interests,  and  informed  choice.  Thus, 
termination  of  services  on  the  basis  that 
the  individual  has  achieved  an 
employment  outcome  is  defwndent,  in 
part,  upon  whether  the  job  placement  is 
appropriate  for  the  individual  in 
accordance  with  §  361.56(b).  If  an 
eligible  individual  receiving  VR  services 
is  imderemployed  (i.e.,  pla^d  in  a  job 
that  is  not  consistent  with  the 
individual's  abilities,  capabilities, 
interests,  and  informed  choice),  the  DSU 
may  not  discontinue  services,  including 
job  search  and  placement  assistance, 
that  the  individual  needs  in  order  to 
achieve  the  vocational  goal  specified  in 
the  individual's  IWRP. 

In  an  e^ort  to  further  reduce  the 
paperworic  burden  and  associated  costs 
on  DSUs,  the  Secretary  has  made  two 
regulatory  changes  to  paragraph  (b)  of 
this  section  that  were  recommended  by 
commenters  on  the  proposed 


regulations.  First,  the  final  regulatiobs 
require  the  DSU  to  submit  descriptions 
related  to  the  provision  of  rehabilitation 
technology  and  personal  assistance 
services  triennially  as  part  of  its  new 
State  plan.  The  proposed  regulations 
would  have  required  submission  of 
these  descriptions  annually  as  revisions 
to  the  State  plan.  Second,  die  proposed 
State  plan  description  of  the  DSU's 
strategies  for  expanding  the  availability 
of  personal  assistance  services  has  been 
removed  fit>m  the  final  regulations 
because  it  is  not  required  by  statute  and 
could  be  more  appropriately  addressed 
in  a  DSU's  strategic  plan.  Additionally, 
the  Secretary  has  added  to  §  361.48(b)  of 
the  final  regulations  a  requirement  that 
the  State  plan  describe  how  assistive 
technology  devices  are  provided  or 
worksite  assessments  are  made  as  part 
of  the  assessment  for  determining 
eligibility  and  VR  needs  of  the 
individual.  This  State  plan  component, 
which  is  required  under  section 
101(a)(31)  of  the  Act,  was  inadvertendy 
omitted  from  the  proposed  regulations. 

Changes:  The  Secretary  has  revised 
§  361.48  of  the  proposed  regidations  by 
changing  the  term  "vocational 
counseling  and  guidance"  imder 
paragraph  (a)(3)  of  this  section  to 
"vocational  rehabilitation  counseling 
and  guidance."  The  Secretary  also  has 
revised  this  section  by  clarifying  under 
paragraph  (a)(6)  that  it  is  the  joint 
responsibility  of  the  DSU  and  the 
individual  to  secure  grant  assistance 
bom  other  sources  before  using  VR 
funds  to  pay  for  training  in  institutions 
of  higher  education.  In  addition,  the 
term  "annually"  has  been  removed  from 
paragraph  (b)  of  this  section.  The 
description  in  the  State  plan  regarding 
the  DSU's  strategies  for  expanding  the 
availability  of  personal  assistance 
services  that  would  have  been  required 
under  §  361.48(b)(3)  of  die  proposed 
regulations  also  has  been  removed  from 
the  final  regulations.  Finally,  the 
Secretary  has  added  to  this  section  the 
requirement  that  the  State  plan  describe 
the  manner  in  which  assistive 
technology  devices  are  provided  or 
worksite  assesanents  are  made  as  part 
of  the  assessment  for  determining 
eligibility  and  VR  needs  of  the 
individual. 

§  361.49    Scope  of  Vocational 
Rehabilitation  Services  for  Groups  of 
Individuals  With  Disabilities 

Comments:  None. 

Discussion:  Because  the  final 
regulations  limit  §  361.50  to  written 
policies  that  cover  the  nature  and  scope 
of  services  provided  to  individuals 
under  §  361.48,  the  Secretary  believes 
that  the  requirement  regarding  written 


pohdes  for  services  to  groups  pn^ierly 
belongs  in  §  361 .49(b)(2)  of  the  final 
regidations.  This  provision  is  intended 
to  ensure  that  if  a  DSU  chooses  to 
provide  services  to  groups  imder 
§  361.49.  dien  die  DSU  develops  and 
maintains  written  policies  covering  each 
service  and  the  criteria  imder  which 
each  service  is  provided. 

Changes:  The  Secretary  has  revised 
§  361.49  by  relocating  the  requirement 
regarding  written  policies  for  services  to 
groups  from  §  361.50  of  the  proposed 
regulations  to  §  361.49(b)(2). 

§  361.50    Written  Policies  Governing 
the  Provision  of  Services  for  Individuals 
With  Disabilities 

Comments:  One  commenter  stated 
that  it  is  inappropriate  for  this  section 
to  reqiure  DSUs  to  develop  written 
policies  governing  the  provision  of  VR 
services  to  groups  since  these  services 
are  not  included  in  the  individual's 
IWRP.  Several  commenters 
recommended  requiring  that  the  written 
policies  developed  imder  this  section 
must  ensure  that  the  provision  of 
services  to  each  individual  is  consistent 
with  the  individual's  informed  choice. 
Finally,  one  commenter  questioned 
whether  DSUs  can  prohibit  verbal 
authorization  for  services  in  all 
instances. 

Discussion:  The  Secretary  recognizes 
the  inconsistency  in  requiring  the  DSU 
to  develop  written  policies  that  cover 
the  scope  of  VR  services  for  groups 
under  §  361.49  and.  at  the  same  time, 
ensure  that  the  provision  of  services  is 
based  on  the  needs  of  the  individual  as 
identified  in  the  individual's  IWRP.  The 
commenter  on  the  proposed  regulations 
who  raised  this  issue  correcUy  noted 
that  group  services  under  §  361.49  are 
not  necessarily  included  in  the  IWRP  to 
address  a  rehabilitation  need  of  the 
individual.  The  Secretary  intends  that 
the  poUcies  developed  under  §  361.50 
will  ensure  that  the  provision  of 
services  to  any  eligible  individual  will 
be  based  on  that  individual's  needs  and 
that  no  arbitrary  limits,  including  limits 
pertaining  to  the  location,  cost,  or 
duration  of  a  particular  service,  will  be 
placed  on  an  individual's  receipt  of  VR 
services. 

The  Secretary  agrees  that  the 
provision  of  VR  services  must  be 
consistent  with  the  informed  choice  of 
the  individual.  This  position  is  clearly 
reflected  in  §  361.48  of  the  regulations. 
Consequently,  the  final  regulations 
specify  that  the  DSU's  written  policies 
developed  under  §  361.50  must  ensure 
that  the  provision  of  VR  services  is 
based  on  the  individual's  rehabilitation 
needs  and  is  consistent  with  the 
individual's  informed  choice. 


Raan 
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Consistent  with  the  proposed 
regulations,  §361.S0(d)  of  the  final 
regulations  requires  DSUs  to  establish 
policies  related  to  the  timely 
authorization  of  services,  including  any 
conditions  under  which  it  allows  verbal 
authorization.  Although  the  Secretary 
expects  that,  in  most  instances,  the  DSU 
will  provide  written  authorization  of 
services  before  or  at  the  same  time  that 
the  services  are  provided,  the  Secretary 
agrees,  that  DSUs  should  have  the 
flexibility  to  determine  the 
drciunstances  under  which  verbal 
authorization  for  services  is  permitted. 
The  Secretary  recognizes,  however,  that 
some  States  prohibit  verbal 
authorization  under  all  draunstances. 
This  provision  is  not  intended  to 
infringe  on  this  State  prerogative  and 
requires  only  that  the  DSU  specify  the 
conditions,  if  any,  under  which  verbal 
authorization  can  be  given. 

Changes:  The  Secretary  has  amended 
§  361.50  by  clarifying  that  this  section 
apphes  only  to  the  provision  of  services 
to  individuals  with  disabilities  under 
§  361.48.  This  section  also  has  been 
retitled  to  reflect  this  change.  A 
corresponding  requirement  regarding 
written  policies  for  services  to  groups 
has  been  added  to  §  361.49(b)  of  the 
final  regulations.  In  addition,  the 
Secretary  has  revised  §  361.50  to  specify 
that  the  DSU's  written  poUcies  must 
ensiue  that  the  provision  of  services  is 
consistent  with  the  individual's 
informed  choice.  Finally,  paragraph  (d) 
of  this  section  has  been  clarified  to 
require  that  the  DSU's  policies  regarding 
the  timely  authorization  of  services 
identify  any  conditions  under  which 
verbal  authorization  can  be  given. 

§  361 .51     Written  Standards  for 
Facilities  and  Providers  of  Services 

Comments:  None. 

Discussion:  The  Secretary  beUeves  it 
is  necessary  to  revise  the  requirements 
relating  to  qualified  personnel  in 
paragraph  (b)(1)  of  this  section  to  reflect 
corresponding  changes  to  the  persoimel 
standards  included  in  the  State  agency's 
comprehensive  system  of  personnel 
development  under  §  361.18(c)  of  these 
regulations.  A  change  is  necessary  to 
clarify  that  individuals  who  provide  VR 
services  shall  meet  existing  national  or 
State-approved  certification,  Ucensing, 
or  registration  requirements  that  apply 
to  the  discipline  in  which  that 
rehabilitation  professional  provides  VR 
services.  Individuals  who  meet 
"comparable  requirements,"  such  as 
State  personnel  requirements, 
developed  by  the  DSU  under  §  361.18(c) 
would  be  authorized  to  provide  VR 
services  only  if  there  are  no  existing 
licensing,  certification,  or  registration 


requirements  applicable  to  their 
particular  proferaion.  As  stated  in  the 
analysis  of  comments  on  §  361.18(c),  the 
Secretary  believes  that  the  Act 
precludes  the  use  of  less  rigorous 
"comparable  requirements"  in  place  of 
existing  national  or  statewide 
certification,  licensing,  or  registration 
requirements  that  apply  to  the 
discipline  in  which  a  rehabilitation 
professionalprovides  VR  services. 

Changes:  The  Secretary  has  revised 
§  361.51(b)  consistent  with  §  361.18(c) 
to  clarify  that  individuals  who  provide 
VR  services  shall  meet  applicable 
certification,  licensing,  or  registration 
requirements  or,  if  none  exist,  other 
"comparable  requirements"  developed 
by  the  DSU  under  its  comprehensive 
system  of  personnel  development. 

§361.52    Opportunity  To  Make 
Informed  Choices 

Comments:  Some  commenters 
requested  clarification  of  the  meaning  of 
the  term  "informed  choice."  Other 
commenters  stated  that  the  DSUs  shoidd 
be  required  to  inform  individuals  of 
their  right  to  make  informed  choices 
and  to  explain  how  informed  choice 
may  be  exercised.  Additional 
commenters  recommended  requiring 
DSUs  to  provide  through  appropriate 
modes  of  communication  information 
that  is  necessary  for  an  individual  to 
make  an  informed  choice  and  to  assist 
individuals  with  cognitive  disabiUties 
in  exercising  choice. 

Some  conunenters  opposed  the 
requirement  that  DSUs  provide,  or  assist 
individuals  in  obtaining,  information 
related  to  the  level  of  consumer 
satisfaction  with  each  ser\'ice.  These 
commenters  stated  that  information 
pertaining  to  consumer  satisfaction  may 
not  be  available  to  the  DSU  in  all 
instances.  In  addition,  several 
commenters  questioned  whether  the 
sources  of  information  specified  in 
paragraph  (c)  of  this  section  must  be 
used  by  DSUs  to  ensure  that  individuals 
have  sufficient  information  to  make 
informed  choices. 

Discussion:  "Informed  choice"  is  a 
decisionmaking  process  in  which  the 
individual  analyzes  relevant 
information  and  selects,  with  the 
assistance  of  the  rehabilitation 
counselor  or  coordinator,  a  vocational 
goal,  intermediate  rehabiUtation 
objectives,  VR  services,  and  VR  service 
providers.  Accordingly,  this  section  of 
the  regulations  requires  each  DSU.  in 
consultation  with  its  Council  if  it  has 
one,  to  develop  its  own  policies  and 
procedures  that  enable  individuals  with 
disabiUties  to  make  informed  choices 
throughout  their  participation  in  the  VR 
program.  In  addition,  the  regulations 


identify  minimum  types  of  information 
that  must  be  provided  to  the  individual 
by  the  DSU  or  throu^  the  DSU's 
assistance  in  connection  with  the 
development  of  the  IWRP  (e.g. , 
information  pertaining  to  cost, 
accessibility,  and  duration  of  services, 
qualifications  of  service  providers,  and  * 
degree  of  integration  associated  with  a 
service).  Beyond  these  limited 
informational  requirements,  the 
Secretary  believes  it  would  be 
inappropriate  to  impose,  through  these 
regulations,  an  across-the-board 
definition  of  "informed  choice,"  as 
some  commenters  suggested.  It  is  within 
the  discretion  of  the  DSU  to  develop 
appropriate  poUcies  that  fadUtate 
access  to,  at  a  minimum,  the  types  of 
information  specified  in  the  regulations 
and  that  enable  each  individual  to  make 
informed  choices. 

However,  the  Secretary  agrees  that 
individuals  must  be  appropriately 
informed  of  their  opportunity  to  make 
informed  choices  throughout  the 
rehabilitation  process  and  that 
requirements  should  be  added  to  the 
final  regulations  that  are  designed  to 
ensiue  that  individuals  are  aware  of 
their  right  to  make  an  informed  choice 
about  their  vocational  goal, 
rehabilitation  objectives,  services,  and 
service  providers  and  that  they 
imderstand  how  to  exercise  that  right  In 
addition,  the  Secretary  believes  that 
requiring  DSUs  to  apprise  eUgible 
individuals  of  their  statutory  right  to 
informed  choice  is  an  essential 
protection  for  individuals  with 
disabilities  that  significantly  outweighs 
any  additional  burden  associated  with 
the  information  requirements  in  this 
section. 

The  Secretary  recognizes  that,  in  some 
instances,  DSUs  may  not  have  access  to 
information  regarding  the  level  of 
consumer  satisfaction  with  a  particular 
service  and  that  DSUs  should  be 
required  to  provide,  or  assist  the 
individual  in  acquiring,  this  information 
to  the  extent  that  it  is  available. 

In  addition,  the  Secretary  emphasizes 
that  the  information  soiuces  and 
methods  of  obtaining  information 
identified  in  paragraph  (c)  of  this  ~ 
section  are  intended  to  serve  only  as 
examples.  A  DSU  can  assist  individuals 
in  making  informed  choices  by  using 
the  identified  methods  (e.g.,  referring 
individuals  to  local  consumer  groups  or 
disability  advisory  coundls),  by 
providing  the  listed  sources  of 
information  (e.g.,  State  or  regional  lists 
of  services  and  services  providers),  or  by 
using  other  methods  or  information 
sources  that  it  considers  appropriate. 

Changes:  The  Secretary  has  revised 
§  361.52(a)  to  require  DSUs  to  develop 
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policies  that  ensure  that  each  individual 
receives,  through  appropriate  modes  of 
communication,  information  concerning 
the  availability  and  scope  of  infonned 
choice,  the  manner  in  which  informed 
choice  may  be  exercised,  and,  consistent 
with  section  12(e)(2)(F)  of  the  Act,  the 
availability  of  support  services  for 
individuals  with  cognitive  or  other 
disabilities  who  require  assistance  in 
exercising  informed  choice.  In  addition, 
the  Secretary  has  clarified  in  paragraph 
(b)  that  the  DSU  shall  provide  the 
individual,  or  assist  the  individual  in 
acquiring,  information  regarding 
consiuner  satisfaction  wiUi  relevant 
services  to  the  extent  that  that 
information  is  available. 

§361.53    Availability  of  Comparable 
Services  and  Benefits 

Comments:  Several  commenters 
requested  clarification  of  the  proposed 
requirement  that  comparable  services 
and  benefits  must  be  available  within  a 
reasonable  period  of  time.  Other 
commenters  sought  clarification  of 
proposed  paragraph  (b)  of  this  section, 
which  identifies  those  services  for 
which  a  DSU  is  not  required  to 
determine  whether  comparable  services 
and  benefits  are  available.  Some 
commentere  recommended  that  the 
regulations  direct  DSUs  to  provide  the 
services  specified  in  paragraph  (b)  in  all 
instances.  Other  commenters  asked 
whether  a  DSU,  although  not  required, 
has  the  discretion  to  search  for  and  use 
comparable  services  and  benefits  in 
connection  with  the  provision  of  the 
services  identified  in  paragraph  (b). 

Discussion:  The  propose  regulations 
required  DSUs  to  use  comparable 
services  and  benefits  for  all  non-exempt 
services  if  available  to  the  eligible 
individual  within  a  reasonable  period  of 
time  so  that  the  intermediate 
rehabihtation  objectives  in  the 
individual's  IWRP  can  be  met.  The 
proposed  regiUations  were  intended  to 
require  DSUs  to  determine  what 
constitutes  a  reasonable  period  of  time 
on  a  case-by-case  basis  according  to  the 
services  and  rehabilitation  objectives 
identified  in  each  individual's  IWRP. 
'  However,  in  light  of  the  confusion 
expressed  by  commenters  about  both 
this  section  of  the  regulations  and  the 
proposed  definition  of  "comparable 
services  and  benefits,  the  Secretary 
believes  that  requiring  comparable 
services  and  benefits  to  be  available  at 
the  time  that  the  service  is  needed  to 
accomplish  the  rehabilitation  objectives 
in  the  individual's  IWRP  represents  a 
clearer  standard  for  DSUs  to  follow. 

The  proposed  regulations  also  were 
intended  to  exempt  specific  services 
from  the  comparable  services  and 


benefits  requirement  consistent  with 
section  101(a)(8)  of  the  Act.  The  statute 
requires  DSUs  to  provide  certain 
services  (e.g.,  rehabilitation  technology) 
as  mandatory  services  without 
determining  the  availability  of 
comparable  services  and  benefits  as  is 
required  for  the  remaining  VR  services. 
The  Secretary  agrees  that  the  statement 
in  proposed  paragraph  (b)  of  this  section 
that  a  comparable  services  and  benefits 
determination  "is  not  required"  prior  to 
the  provision  of  the  services  identified 
in  section  101(a)(8)  of  the  statute  is 
unclear  and  that  the  final  regulations 
should  clarify  that  the  exempted 
services  are  not  subject  to  a  prior 
comparable  services  and  benefits 
determination,  i.e.,  the  DSU  has  the 
affirmative  responsibiUty  to  provide 
these  services  without  determining  the 
availability  of  alternative  funding 
sources.  Nevertheless,  the  Secretary 
agrees  that,  if  an  exempted  service  such 
as  an  assistive  technology  device  is 
known  to  be  readily  available  bom  an 
alternative  soiuT:e  at  the  time  the  service 
is  needed  to  accomplish  a  rehabilitation 
objective  in  the  individual's  IWRP.  it  is 
prudent  for  the  DSU  to  use  those 
soiut:es  in  order  to  conserve  funds 
provided  imder  this  program.  The 
Secretary  notes,  however,  that  projects 
supported  by  the  Technology-Related 
Assistance  for  Individuals  with 
Disabilities  Act  of  1988  (Tech  Act)  are 
not  alternative  sources  to  the  VR 
program  for  purposes  of  providing 
rehabilitation  technology.  Tech  Act 
projects  are  designed  to  assist  States  in 
developing  and  implementing  effective 
systems  for  seciuing  fit>m  other 
programs  technology-related  assistance 
for  individuals  with  disabilities.  These 
projects  do  not  provide  actual  assistive 
technology  devices  or  services  to 
individuals. 

Changes:  The  Secretary  has  revised 
paragraph  (a)(2)  of  §  361.53  to  require 
DSUs  to  use  comparable  services  and 
benefits  that  are  available  to  the 
individual  at  the  time  the  services  are 
needed  to  achieve  the  rehabilitation 
objectives  in  the  individual's  IWRP. 
This  change  is  consistent  with  the 
changes  made  to  the  proposed 
definition  of  "comparable  services  and 
benefits"  discussed  previously  in  the 
preamble  analysis  of  comments  under 
S  361.5(b).  In  addition,  the  Secretary  has 
revised  this  section  to  clarify  that  the 
services  listed  in  paragraph  (b)  are 
exempt  bom  a  determination  of  the 
availability  of  comparable  services  and 
benefits. 


§  361.54    Participation  of  Individuals  in 
Cost  of  Services  Based  on  Financial 
Need 

Comments:  None. 

Discussion:  The  Secretary  believes  it 
is  necessary  to  clarify  that  State  policies 
governing  individual  participation 
levels  in  the  cost  of  VR  services  must 
take  into  consideration  the  disability- 
related  expenses  bom  by  an  individual 
when  determining  the  individual's 
financial  need.  Although  the  Secretary 
presiunes  that  DSUs  already  consider 
the  individual's  disability-related 
expenses  when  determining  financial 
need,  the  Secretary  seeks  to  emphasize 
the  importance  of  disability-related 
expenses  given  the  significant  impact 
that  they  may  have  on  an  individual's 
ability  to  contribute  to  the  cost  of  VR 
services. 

Changes.:  The  Secretary  has  revised 
§  361.54  by  requiring  in  paragraph 
(b)(2)(v)(C)  that  an  individual's 
disability-related  expenses  be 
considered  in  determining  the  extent  to 
which  an  individual  shall  contribute 
toward  the  cost  of  VR  services. 

§  361 .55    Review  of  extended 
employment  in  community 
rehabilitation  programs  or  other 
employment  under  section  14(c)  of  the 
Fair  Labor  Standards  Act 

Comments:  Some  commentere 
requested  that  DSUs  be  permitted  to 
limit  the  number  of  annual  reviews  of 
individuals  in  extended  employment 
that  DSUs  are  required  to  conduct.  In 
addition,  some  commentere  requested 
that  the  regulations  specify  that  the 
annual  review  requirement  in  this 
section  applies  to  individuals  in 
supported  employment  who  earn  less 
than  the  minimum  wage. 

Discussion:  Section  101(a)(16)  of  the 
Act  requires  DSUs  to  review  annually 
the  status  of  each  eligible  individual  in 
extended  employment  in  order  to 
determine  the  individual's  needs  and 
interests  related  to  competitive 
employment.  The  Act  does  not  provide 
for  any  exceptions  to  this  annual  review 
requirement.  Thus,  the  Secretary 
interprets  section  101(a)(16)  of  the  Act 
to  prohibit  DSUs  from  discontinuing 
annual  reviews  of  individuals  who 
remain  in  extended  emplojmient  for 
extensive  periods.  This  position 
represents  a  modification  to  the  policy 
in  the  RSA  Manual,  which  had 
permitted  States  to  place  limitations  on 
the  number  of  annual  reviews  of  those 
in  extended  employment.  Given  the 
expanded  scope  of  competitive 
employment,  supported  employment, 
and  other  integrated  employment 
opportunities  that  may  become  available 
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to  individuals  in  extended  employment 
in  future  years,  the  Secretary  believes 
that  discontinuing  annual  reviews 
would  be  inconsistent  with  the 
emphasis  that  the  statute  places  on 
competitive  and  inteerated  employment. 

In  addition  to  conducting  reviews  of 
individuals  in  extended  employment, 
section  101(a)(16)  of  the  Act  requires 
DSUs  to  review  annually  the  job  status 
of  individuals  employed  in  "other 
employment  settings"  in  which  the 
individual  is  compensated  under 
section  14(c)  of  the  FLSA.  This  review 
reqiiiiement  applies  to  any  eUgible 
individual  employed  in  an  integrated 
setting  who  earns  below  the  minimum 
wage,  including  individuab  in 
supported  employment  settings  who  are 
imable  to  earn  the  minimum  wage  at  the 
time  of  transition  to  extended  services. 
In  each  case,  the  DSU  is  required  to 
review  the  individual's  employment 
status  and  determine  his  or  her  needs 
and  interests  in  becoming  competitively 
employed. 

Changes:  None. 

§361.56    Individuals  determined  to 
have  achieved  an  employment  outcome 

Comments:  Several  commenters 
responded  to  the  Secretary's  request  in 
the  NPRM  for  comments  on  the 
potential  effect  of  the  proposed  time 
standard  for  maintaining  a  job 
placement  in  order  to  adiieve  an 
employment  outcome.  Many  of  the 
commenters  questioned  the  proposed 
standard — the  duration  of  the 
employers's  probationary  period  or  90 
days  if  the  employer  does  not  have  an 
established  probationary  period — by 
stating  that  reliance  on  employer 
probationary  periods  would  be  too 
burdensome  for  DSUs  to  administer  or 
would  not  ensure  job  stability  in 
instances  in  which  the  probationary 
period  is  very  short  (e.g.,  two  weeks). 
Some  commenters  supported  the 
proposed  standard,  while  others 
suggested  that  the  regulatory  time 
period  be  90  days  or  the  employer's 
probationary  period,  whichever  is 
longer.  However,  a  large  majority  of  the 
conmienters  recommended  that  the 
regulations  estabUsh  a  imiform  time 
period  applicable  to  all  job  placements. 
Some  commenters  suggested  retaining 
the  60-day  time  period  required  under 
the  current  regulations,  whereas  other 
commenters  recommended  that  the 
current  standard  be  increased  to  90  or 
180  days. 

Discussioh:  The  requirement  in  the 
proposed  regulations  that  an  individual 
maintain  a  job  placement  for  the 
employer's  prc^tionary  period  or,  if  the 
employer  does  not  have  a  probationary 
period,  for  at  least  90  days  was  intended 


to  better  reflect  whether  an  individual 
has  successfully  achieved  an 
employment  outcome.  Like  many  of  the 
commenters  on  the  proposed 
regulations,  the  Secretary  believes  that 
the  60-day  standard  imder  the  ourent 
regulations  is  too  short  a  period  to 
determine  whether  the  individual  will 
be  able  to  successfully  maintain  the  job 
placement  over  time.  The  proposed 
regulations  were  designed  both  to 
strengthen  the  existing  standard  and  to 
base  the  decision  that  an  individual  has 
achieved  an  employment  outcome,  in 
part,  on  the  individual's  ability  to 
satisfy  the  requirements  imposed  by  the 
employer  on  any  employee.  If  the 
employer  did  not  have  a  probationary 
period  in  place,  the  90-day  period  was 
considered  an  adequate  safeguard  to 
ensure  that  the  individual  is  performing 
well  and  is  likely  to  maintain  the 
employment  outcome. 

Nevertheless,  the  Secretary 
understands  the  concerns  of  many 
commenters  that  the  proposed  standard 
may  cause  DSUs  to  avoid  placing 
individuals  with  employers  who  have 
lengthy  probationary  periods,  thereby 
shrinking  the  pool  of  potential  job 
placements,  or  may  be  inconsistent  with 
the  informed  choice  of  an  individual 
who  seeks  to  cease  contact  with  the 
DSU  prior  to  the  end  of  the  relevant 
probationary  period.  In  addition,  it  is 
clear  that  most  commenters  prefer  a 
fixed  time  period  that  applies  equally  to 
each  individual  who  receives  VH 
services.  At  the  same  time,  however,  the 
Secretary  recognizes  that  in  some 
instances  90  days  may  be  too  short  a 
period  to  ensure  job  stabiUty.  For  these 
reasons,  the  final  regulations  contain  a 
uniform,  minimum  90-day  standard  that 
applies  to  all  individuals  who  obtain 
employment  under  the  VR  program. 
This  uniform  standard,  the  Secretary 
expects,  enables  DSU  staff  to  conserve 
time  and  work  more  efficiently  than 
would  be  possible  imder  an  individual 
employer-based  standard  and  also 
affords  DSUs  the  flexibihty  to  increase 
the  90-day  miniTnnm  time  period 
whenever  circumstances  warrant.  For 
example,  a  DSU  may  decide  to  extend 
the  period  to  conform  to  an  employer's 
longer  probationary  period  if  at  the  end 
of  90  days  it  is  uncertain  whether  the 
individual  will  be  able  to  successfully 
satisfy  the  probationary  period  without 
DSU  support.  Similarly,  a  DSU  should 
extend  the  job-retention  period  if 
requested  by  the  individual.  The 
Secretary  also  emphasizes  that 
paragraph  (e)  precludes  DSUs  firom 
ceasing  contact  with  an  individual  who 
obtains  employment  unless  at  the  end  of 
the  appropriate  retention  period  (90 


days  or  longer),  the  individual  and  the 
rehabilitation  counselor  or  coordinator 
consider  the  employment  outcome 
satisfactory  and  agree  that  the 
individual  is  performing  well  on  the  job. 

Additional  safeguards  that  were 
specified  in  the  proposed  regiilations 
also  are  retained  in  the  final  regulations, 
incltuiing  the  requirement  that  the 
employment  outcome  be  consistent  with 
the  strengths,  resources,  priorities, 
concerns,  abiUties,  capabilities, 
interests,  and  informwi  choice  of  the 
individual  and  that  the  employment 
outcome  be  located  in  the  most 
integrated  setting  possible. 

Changes:  The  Secretary  has  revised 
§  361.56  to  require  in  all  instances  that 
an  individual  shall  maintain 
employment  for  a  period  of  at  least  90 
days  in  order  to  be  considered  to  have 
achieved  an  employment  outcome. 

§  361 .57    Review  of  rehabilitation 
counselor  and  coordinator 
determinations 

Comments:  One  commenter  requested 
that  the  prohibition  in  paragraph  (b)(2) 
of  this  section  against  suspending 
services  being  provided  under  an  IWRP 
pending  resolution  of  a  dispute  be 
broadened  to  cover  assessment  services. 
Another  conunenter  stated  that  this 
-  prohibition  should  apply  to  any  service 
identified  in  an  IWRP,  including  those 
services  that  the  individual  has  yet  to 
receive. 

Two  commenters  stated  that  State 
policies  used  as  a  basis  for  an  impartial 
hearing  officer's  decision  under 
paragraph  (b)(4)  of  this  section,  or  for  a 
DSU  director's  decision  under 
paragraph  (b)(9)  of  this  section,  must  be 
consistent  with  Federal  requirements. 
Other  commenters  recommended  that 
paragraph  (b)(7)  of  this  section  identify 
specific  Federal  standards  of  review  for 
determining  whether  a  DSU  can  review 
the  decision  of  a  hearing  officer.  In 
addition,  one  commenter  stated  that, 
anytime  the  DSU  director  reverses  the 
decision  of  an  impartial  hearing  officer, 
the  director  should  be  required  to 
inform  the  individual  of  the  statutory, 
regulatory,  or  policy  basis  for  the 
reversal.  • 

Several  commenters  opposed  the 
removal  of  the  current  regulatory 
timelines  governing  key  stages  of  the 
review  process.  These  commenters 
asserted  that  the  timelines  in  the  current 
regulations  represent  essential 
protections  for  individuals  with 
disabilities  and  are  critical  to  the 
timeliness  of  appeal  procedures.  These 
commenters  also  stated  that  the  ciurent 
timelines  are  reasonable,  do  not  pose 
significant  difficulties  for  DSUs,  and  are 
necessary  to  ensiue  that  issues  related  to 
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the  provision  of  VR  services  are 
resolved  in  a  timely  fashion. 
Finally,  some  commenters 
recommended  that  the  regulations 
require  DSUs  to  inform  individuals  at 
each  stage  of  the  rehabilitation  process 
of  their  right  to  appeal  a  counselor's 
determination. 

Discussion:  The  Secretary  believes 
that  it  is  necessary  to  clarify  in  the  final 
regulations  that  time  extensions  for 
informally  resolving  an  individual's 
appeal  of  a  counselor's  determination 
under  paragraph  (a)  of  this  section  must 
be  agreed  to  by  both  parties  and  must 
be  specific  in  length.  This  change  is 
necessary  to  ensure  the  timely 
resolution  of  disputes  through  formal 
review  procedures. 

Section  102(d)(5)  of  the  Act,  which  is 
implemented  by  paragraph  (b)(2)  of  this 
section,  states  that  the  OSU  may  not 
institute  a  suspension,  reduction,  or 
termination  of  services  being  provided 
under  the  individual's  IWRP  pending 
final  resolution  of  an  individual's 
challenge  to  a  determination  of  a 
rehabihtation  coimselor  unless  the 
individual  so  requests  or  the  services 
have  been  obtained  through 
misrepresentation,  fraud,  collusion,  or 
criminal  conduct  on  the  part  of  the 
individual.  This  statutory  prohibition 
does  not  apply  to  assessment  or  other 
services  that  are  not  included  in  the 
IWRP.  Similarly,  the  statutory  reference 
to  services  "being  provided  under  the 
IWRP"  means  that  the  DSU  is 
prohibited  from  suspending  only  those 
services  in  the  IWRP  that  the  individual 
has  begim  to  receive  prior  to  requesting 
a  review  of  a  counselor's  determination. 
However,  the  Secretary  notes  that  the 
DSU  cannot  discontinue  a  service 
diuing  a  regular  interruption  in  that 
service  (e.g.,  between  semesters  at  an 
institution  of  higher  education  in  which 
training  is  provided)  as  long  as  the 
service  is  included  in  the  IWRP  and  has 
been  initiated. 

The  Secretary  agrees  that  any  State 
policy  used  as  a  basis  for  an  impartial 
hearing  officer's  decision  under 
paragraph  (b)(4)  of  this  section  or  for  a 
modification  of  that  decision  by  the 
director  of  the  DSU  under  parf^aph 
(b)(9)  of  this  section  must  be  consistent 
with  Federal  statutory  and  regulatory 
requirements. 

Section  361.57(b)(7)  of  the  proposed 
and  final  regulations  requires  that  any 
decision  by  a  DSU  director  to  review  the 
decision  of  an  impartial  hearing  officer 
must  be  based  on  standards  of  review 
established  under  written  State  policy. 
Although  DSUs  have  the  discretion  to 
establish  appropriate  standards  of 
review,  the  Secretary  intends  that 
standards  developed  under  paragraph 


(b)(7)  of  this  section  be  consistent  with 
RSA  policy,  specifically  Chapter  0545  of 
the  Rehabilitation  Services  Manual 
(Clients"  Rights  to  Appeal  Decisions), 
which  specifies  a  number  of 
fundamental  issues  that  should  be 
addressed  in  connection  with 
determining  Aether  to  review  a 
hearing  officer's  decision  (e.g..  Is  the 
initial  decision  arbitrary,  capricious,  an 
abuse  of  discretion  or  otherwise 
unreasonable?  Is  the  initial  decision 
consistent  with  the  facts  of  the  case  and 
appUcable  Federal  and  State  policies?). 
Section  361.57(b)(10)  of  the  proposed 
regulations  provided  that  if  the  DSU 
director  decided  to  review  the  decision 
of  an  impartial  bearing  officer,  the 
director  would  provide  to  the  individual 
a  full  report  of  the  director's  final 
decision  and  of  the  findings  and 
grounds  for  the  decision.  "The  Secretary 
intended  the  term  "groimds"  to  include 
any  applicable  law  or  policy  on  which 
the  decision  was  based  and  believes  that 
changing  that  term  in  the  final 
regulations  to  "statutory,  regidatory.  and 
poUcy  grounds"  will  clarify  this 
intention.  As  stated  previously,  any 
State  policy  that  is  used  to  support  the 
director's  decision  must  be  consistent 
with  Federal  statutory  and  regulatory 
requirements. 

The  proposed  regulations  would  have 
afforded  DSUs  the  discretion  to  develop 
timelines  for  the  prompt  handling  of 
appeals  instead  of  specifying  Federal 
timelines  for  certain  stages  of  the 
appeals -process.  However,  there  was 
near-unanimity  among  commenters  in 
opposing  this  change  from  current 
regulations.  The  commenters  stressed 
the  importance  of  protecting  individuals 
from  delays  in  the  resolution  of  issues 
affecting  an  individual's  receipt  of  VR 
services  and  vigorously  asserted  that 
Federal  timelines  are  the  best  means  of 
ensuring  that  State  appeal  procedures 
are  conducted  in  a  timely  fashion. 

For  the  reasons  stated  by  the 
commenters,  the  Secretary  agrees  that 
the  ciuTent  regulatory  timeUhes  should 
be  retained  in  the  final  regulations.  State 
units  have  not  indicated  that  the  Federal 
timelines  are  unreasonable  or 
unnecessarily  burdensome.  Moreover, 
commenters  on  the  proposed 
regulations  indicated  that  a  number  of 
DSUs  have  failed  to  meet  the  ourent 
timelines  in  the  past.  In  light  of  these 
comments,  the  Secretary  believes  that  at 
this  time  affording  DSUs  the  additional 
flexibility  to  develop  their  own 
timelines  for  handling  appeals  is  neither 
warranted  nor  appropriate  and  that 
retaining  the  current  timelines  does  not 
impose  additional  costs  on  DSUs. 

Finally,  the  Secretary  agrees  that 
individuals  must  be  informed  of  their 


appeal  rights  diuing  key  stages  of  the 
rehabilitation  process.  Section  361.46 
(a)(8)  and  (a)(9)  requires  that  these 
rights,  as  well  as  the  availability  of 
representation  through  the  Client 
Assistance  Program  (CAP)  under  34  CFR 
part  370,  be  clearly  delineated  in  the 
IWRP.  Moreover,  §  361.43(c)  requires 
DSUs  to  provide  individiials  with 
information  concerning  the  CAP 
whenever  an  individud  is  foimd 
ineligible  to  receive  VR  services.  The 
Secretary  believes  that  these  provisions 
sufficiently  ensure  that  individuals  are 
apprised  of  their  right  to  challenge  any 
determination  made  by  a  counselor 
regarding  the  provision  or  denial  of 
services. 

Changes:  The  Secretary  has  revised 
§  361.57  to  clarify  that  time  extensions 
for  informally  resolving  an  individual's 
request  for  review  of  a  counselor's 
determination  under  paragraph  (a)  must 
be  specific  and  agreed  upon  by  both 
parties.  In  addition,  paragraphs  (b)(4) 
and  (b)(9)  of  this  section  have  been 
revised  to  clarify  that  any  State  poUcy 
on  which  the  decision  of  an  impartial 
hearing  officer  or  DSU  director  is  based 
must  be  consistent  with  applicable 
Federal  reqiurements.  Paragraph  (b)(10) 
of  this  section  also  has  been  amended  to 
clarify  that  the  director's  decision  and 
corresponding  report  must  specify  the 
statutory,  regulatory,  or  policy  groimds 
for  the  decision.  Finally,  the  Secretary 
also  has  revised  this  section  by  applying 
specific  timelines  to  certain  stages  of  the 
appeals  process.  Like  the  oirrent 
regulations,  the  final  regulations  require 
that  an  impartial  hearing  officer  conduct 
a  formal  hearing  within  45  days  of  an 
individual's  request  for  review;  that  the 
hearing  officer  render  a  decision  within 
30  days  of  the  completion  of  the 
hearing:  and  that  the  DSU  director  issue 
a  final  decision  within  30  days  of 
notifying  the  individual  of  the  director's 
intent  to  review  the  initial  decision.  The 
requirement  that  the  individual  be 
notified  of  the  director's  intent  to  review 
the  initial  decision  within  20  days  of  its 
issuance  is  specified  in  the  Act  and  is 
implemented  by  §  361.57(b)(5)  of  the 
regulations.  Because  the  current 
regulatory  timelines  have  been 
reinserted  into  this  section  of  the  final 
regulations,  the  Secretary  has  removed 
from  the  final  regulations  the 
reqmrement  imder  paragraph  (c)  of  the 
proposed  regulations  that  the  DSU 
develop  timelines  appHcable  to  these 
stages  of  the  review  process. 

§361.60    Matching  Requirements 

Comments:  Two  commenters  opposed 
the  prohibition  in  this  section  against 
using  third  party  in-kind  contributions 
to  meet  the  non-Federal  share  imder  the 
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VR  program.  Another  commenter 
expressed  concern  about  the  impact  of 
this  prohibition  on  the  use,  as  non- 
Federal  match,  of  funds  provided  by 
other  public  agencies  imder  third-party 
cooperative  arrangements. 

Discussion:  "Tmrd  party  in-kind 
contributions,"  which  are  a  permissible 
soiuoe  of  State  matching  funds  under 
the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
are  defined  in  34  CFR  80.3  as  "property 
or  services  which  benefit  a  federally 
assisted  project  or  program  and  which 
are  contributed  by  non-Federal  third 
parties  without  charge  to  the  grantee. 
*  *  *"  However,  it  is  RSA's  policy  to 
not  allow  the  use  of  third-party  in-kind 
contributions  to  meet  the  State  matching 
requirement  imder  the  VR  program  in 
the  absence  of  specific  statutory 
authority.  Where  the  Act  permits  the 
use  of  in-kind  expenditures  as  match  for 
certain  programs,  that  authority  is 
expressed  (e.g.,  the  State  Independent 
Living  Program  under  section  712(b)(2) 
of  the  Act).  Thus,  §  361.60(b)(2) 
specifies  that  these  contributions  may 
not  be  used  as  part  of  the  DSU's  non- 
Federal  share  under  the  program.  This 
provision  is  consistent  with  the 
definition  of  "State  and  local  funds" 
imder  §  361.76  of  the  current  regulations 
and  with  the  current  regulatory 
prohibition  on  the  use  of  in-kind 
contributions  as  match  in  §  361.24(c). 

Nevertheless,  this  prohibition  has  no 
effect  on  a  DSU's  ability  to  enter  into 
third-party  cooperative  arrangements 
under  §  361.28  of  the  regulations  for 
providing  VR  services  with  another 
public  agency  that  is  furnishing  part  or 
all  of  the  non-Federal  share  under  the 
program.  As  long  as  the  third  party  is 
contributing  funds  to  support  VR 
services,  those  dollars  may  be  used  as 
part  of  the  DSU's  non-Federal  share 
(e.g.,  staff  salaries  paid  by  the  third 
party  that  are  allowable  matching 
expenditiues).  If,  on  the  other  hmd,  the 
DSU  enters  into  an  arrangement  imder 
which  a  third  party  provides  equipment 
or  prop>erty  used  in  the  administration 
of  the  VR  program,  the  costs  associated 
with  those  items  cannot  be  used  as  non- 
Federal  matching  fimds. 

Changes:  None. 

§  361 .62    Maintenance  of  Effort 
Requirements 

Comments:  One  commenter  suggested 
that  recoveries  of  State  maintenance  of 
effort  deficits  should  always  be 
deducted  from  the  State's  allotment  in 
a  future  fiscal  year. 

Discussion:  Section  lll(aK2)(B)(ii)  of 
the  Act,  which  is  implemented  by 
§  361.62(a)(1)  of  the  regulations, 
requires  the  Department  to  recover 


maintenance  of  effort  deficits  through  a 
deduction  in  the  State's  allotment  for 
the  following  Federal  fiscal  year. 
However,  there  is  no  statutory  authority 
to  deduct  an  allotment  other  than  in  the 
year  immediately  following  a 
maintenance  of  effort  shortfall.  Thus, 
§  361.62(a)(2)  of  the  regulations 
specifies  that  when  a  maintenance  of 
effort  deficit  is  discovered  too  late  to 
adjust  the  allotment  for  the  following 
year,  then  the  deficit  will  be  recovered 
through  an  audit  disallowance. 
Changes:  None. 

§361.71    Procedures  for  Developing  the 
Strategic  Plan 

Comments:  Two  commenters 
recommended  that  the  DSU  be  required 
to  consult  the  State  Client  Assistance 
Program  prior  to  developing  its  strategic 
plan.  Other  commenters  recommended 
that  DSUs  be  required  only  to  review 
rather  than  to  revise  the  strategic  plan 
on  an  annual  basis  under  paragraph  (c) 
of  this  section. 

Discussion:  Section  122(b)  of  the  Act 
specifies  that,  prior  to  developing  the 
strategic  plan,  the  DSU  shall  hold  public 
forums  and  solicit  recommendations 
specifically  from  the  State 
Rehabilitation  Advisory  Council  and  the 
Statewide  Independent  Living  Council. 
The  Secretary  agrees  that  the  views  of 
the  CAP  also  should  be  considered  in 
connection  with  the  development  of  the 
strategic  plan.  The  public  participation 
requirements  in  §  361.71(a)  afford  the 
CAP  and  other  interested  parties  the 
opportunity  to  provide  the  DSU  with  its 
comments  and  recommendations.  The 
annual  revision  requirement  under 
paragraph  (c)  of  this  section  is  based  on 
section  122(a)  of  the  Act,  which  states 
that  the  strategic  plan  must  be  updated 
on  an  annual  basis  to  reflect  actual 
experience  over  the  previous  year  and 
input  from  the  Council  and  other 
interested  parties.  The  Secretary 
believes  that  merely  requiring  an  annual 
review  would  be  inconsistent  with  this 
statutory  requirement. 

Changes:  None. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collections  of 
information  in  these  final  regulations  is 
displayed  at  the  end  of  the  aiffected 
sections  of  the  regulations. 

IntergoTerBineBtal  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 


The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordiiution  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Asseaaiiient  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
regulations  and  on  its  own  review,  th» 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Listof  Sub)ects 

34  CFR  Part  361 

Reporting  and  recordkeeping 
requirements,  State-administered  grant 
program^^ducation.  Vocational 
rehabilitation. 

34  CFR  Part  363 

State-administered  grant  program — 
education.  Supported  employment. 

34  CFR  Part  376 

Special  projects  and  demonstrations, 
Transitional  rehabilitation  services. 

34  CFR  Part  380 

Special  projects  and  demonstrations. 
Supported  employment.  Technical 
assistance. 

Dated:  December  1. 1996. 
Richard  W.  Riley, 

Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.126  The  State  Vocational 
Rehabilitation  Services  Program:  84.187  The 
State  Supported  Employment  Services 
Program;  84.235  Special  Projects  and 
Demonstrations  for  Providing  Transitional 
Rehabilitation  Services  to  Youth  with 
Disabilities;  84.128  Special  Projects  and 
Demonstrations  for  Providing  Supported 
Employment  Services  to  Individuals  with  the 
Most  Severe  Disabilities  and  Technical 
Assistance  Projects) 

The  Secretary  amends  Title  34, 
Chapter  m,  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Part  361  is  revised  to  read  as 
follows: 
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PART  361— THE  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROQRAM 

Sec 

361.1  Purpose. 

361.2  Eligibility  for  a  grant 

361.3  Authorixed  activities. 

361.4  Applicable  regulations. 

361.5  Applicable  definitions. 

Subpart  B-8tatt  Plan  for  Vocational 
RalMMNttdon  SarvloM 

361.10  Submission,  approval,  and 
disapproval  of  the  State  plan. 

361.11  Withholding  of  funds. 

Slate  PUn  Content:  Administration 

361.12  Methods  of  administration. 

361 . 1 3  State  agency  for  administration. 

361.14  Substitute  State  agency. 

361.15  Local  administration. 

361.16  Establishment  of  an  independent 
*  commission  or  a  State  Rehabilitation 

Advisory  Council. 

361 . 1 7  Requirements  for  a  State 
Rehabilitation  Advisory  Council. 

361 . 1 8  Comprehensive  system  of  personnel 
development. 

361.19  Affirmative  action  for  individuals 
with  disabilities. 

361.20  State  plan  development. 

361.21  Consultations  regarding  the 
administration  of  the  State  plan. 

361.22  Cooperation  with  agencies 
responsible  for  students  with  disabilities. 

361.23  Cooperation  with  other  public 
agencies. 

361.24  Coordination  with  the  Statewide 
Independent  Living  Council. 

361.25  Statewideness. 

361.26  Waiver  of  statewideness. 

361.27  Shared  funding  and  administration 
of  joint  programs. 

361.28  Thijd-party  cooperative 
arrangements  involving  funds  firtHn  other 
public  agencies. 

361.29  Statewide  studies  and  evaluations 

361.30  Services  to  special  groups  of 
individuals  with  disabilities. 

361.31  Utilization  of  community  resources. 

361.32  Utilization  of  profitmalung 
(Hganizations  for  on-the-job  training  in 
connection  with  selected  projects. 

361.33  Use,  assessment,  and  supprart  of 
community  rehabilitation  programs. 

361.34  Supported  employment  plan. 

361.35  Strategic  plan. 

361.36  Ability  to  serve  all  eligible 
individuals:  order  of  selection  for 
services 

361.37  Establishment  and  maintenance  of 
information  and  referral  programs. 

361.38  Protection,  use,  and  release  of 
personal  information. 

361.39  State-imposed  requirements. 

361.40  Reports. 

State  Plan  Content:  Provision  and  Scape  of 
Sanricaa 

361.41  Processing  referrals  and 
applications. 

361.42  Assessment  for  determining 
eligibility  and  priority  for  services. 


361.43  Procedures  for  ineligibility 
determination. 

361.44  Closure  without  eligibility 
determination. 

361.45  Development  of  the  individualized 
written  rehabilitation  program. 

361.46  Content  of  the  individualized 
written  rehabilitation  program. 

361.47  Record  of  services. 

361.48  Scope  of  vocational  rehabilitation 
services  for  individuals  with  disabilities. 

361.49  Scope  of  vocational  rehabilitation 
services  for  groups  of  individuals  with 
disabilities. 

36 1 .  50    Written  policies  governing  the 

provision  of  services  for  individuals  with 
disabilities. 

361.51  Written  standards  for  fecilities  and 
providers  of  services. 

361.52  Opportunity  to  make  informed 
choices. 

361 .53  Availability  of  comparable  services 
and  benefits. 

361.54  Participation  of  individuals  in  cost 
of  services  based  on  financial  need. 

361.55  Review  of  extended  employment  in 
community  rehabilitation  programs  cnr 
other  employment  under  section  14(c)  of 
the  Fair  Labor  Standards  Act. 

361.56  Individuals  determined  to  have 
achieved  an  employment  outcome. 

361.57  Review  of  rehabilitation  counselor 
or  coordinator  determinations. 

Sut)f)art  C— Rnancing  of  State  Vocational 
ftotiabilitation  Programs 

361.60  Matching  requirements. 

361.61  Limitation  on  use  of  funds  for 
construction  expenditures. 

361.62  Maintenance  of  effort  requirements. 

361.63  Program  income. 

361.64  Obligation  of  Federal  funds  and 
program  income. 

361.65  Allotment  and  payment  of  Federal 
funds  for  vocational  rehabilitation 
services. 

Sut)part  D— Strategic  Plan  for  Innovation 
and  Expansion  of  Vocational  Rehabilitation 
Ssrvicas 

361.70  Purpose  ofthe  strategic  plan. 

361.71  Procedures  for  developing  the 
strategic  plan. 

361 .72  Content  of  the  strategic  plan. 

361.73  Use  of  funds. 

361 .  74    Allotment  of  Federal  funds. 
Authority:  29  U.S.C.  711(c),  unless 
otherwise  noted. 

Subpart  A— General 

fsei.i    Purposs. 

Under  tlie  State  Vocational 
Rehabilitation  Services  Program 
(program),  the  Secretary  provides  grants 
to  assist  States  in  operating  a 
comprehensive,  coordinated,  effective, 
efficient,  and  accountable  program  that 
is  designed  to  assess,  plan,  develop,  and 
provide  vocational  rehabilitation 
services  for  individuals  with 
disabilities,  consistent  with  their 
strengths,  resources,  priorities, 
concerns,  abilities,  capabilities,  and 
infonned  choice,  so  that  they  may 


prepare  for  and  engage  in  gainful 
emploj^ent. 

(Authority:  Sec  12(c)  and  100(a)(2)  ofthe 
Act;  29  U.S.C  711(c)  and  720(aK2)) 

S361^    EllgibHityforagrant 

Any  State  that  submits  to  the 
Secretary  a  State  plan  that  meets  the 
requirements  of  section  101(a)  ofthe  Act 
and  this  part  is  eligible  for  a  grant  under 
this  program. 

(Authority:  Sec  101(a)  ofthe  Act;  29  U.S.C. 
721(a)) 

S361.3   Authortzad  activities. 

The  Secretary  makes  payments  to  a 
State  to  assist  in — 

(a)  The  costs  of  providing  vocational 
rehabilitation  services  tmder  the  State 
plan; 

(b)  Administrative  costs  imder  the 
State  plan;  and 

(c)  The  costs  of  developing  and 
implemeixting  the  strategic  plan. 

(Authority:  Sec  111(a)(1)  of  Uie  Act;  29 
U.S.C  731(aKl)) 

f  361.4   Applicable  regulations. 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations],  with  respect  to 
subgrants  to  entities  that  are  not  State  or 
local  governments  or  Indian  tribal 
organizations. 

(2)  34  CFR  part  76  (State- 
Administered  Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  ^ucation 
Programs  and  Activities). 

(5)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments),  except  for 

§  80.24(a)(2). 

(6)  34  CFR  part  81  (General  Education 
Provisions  Act-Enforcement). 

(7)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(8)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Wor](place  (Grants)). 

(9)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  361. 

(Authority:  Sec.  12(c)  ofthe  Act;  29  U.S.C 
711(c)) 


UMI 
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}361.5   AppHcabi*  definitions. 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 
Department 
EDGAR 
Fiscal  year 
Nonprofit 
Private 
Public 
Secretary 

(bj  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

(1)  Act  means  tne  Rehabilitation  Act 
of  1973  (29  U.S.C.  701  et  seq.),  as 
amended. 

(Authority:  Sec  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(2)  Administrative  costs  under  the 
State  plan  means  expenditures  incurred 
in  the  performance  of  administrative 
functions  imder  the  vocational 
rehabihtation  program.  Administrative 
costs  include  expenses  related  to 
program  planning,  development, 
monitoring,  and  evaluation,  including, 
but  not  limited  to,  quality  assurance; 
budgeting,  accounting,  financial 
management,  information  systems,  and 
related  data  processing;  providing 
information  about  the  program  to  the 
public;  technical  assistance  to  other 
State  agencies,  private  nonprofit 
organizations,  and  businesses  and 
industries,  except  for  technical 
assistance  and  support  services 
described  in  §  361.49(a)(4);  the  Statr 
Rehabilitation  Advisory  Council  and 
other  advisory  committees;  professional 
organization  membership  dues  for  State 
unit  employees;  the  removal  of 
architectural  barriers  in  State  vocational 
rehabihtation  agency  offices  and  State- 
operated  rehabilitation  faciUties; 
operating  and  maintaining  State  unit 
facilities,  equipment,  and  groimds; 
supplies;  administration  of  the 
comprehensive  system  of  personnel 
development,  including  personnel 
administration,  administration  of 
affirmative  action  plans,  and  training 
and  staff  development;  administrative 
salaries,  including  clerical  and  other 
support  staff  salaries,  in  support  of  these 
functions;  travel  costs  related  to 
carrying  out  the  program,  other  than 
travel  costs  related  to  the  provision  of 
services;  costs  incurred  in  conducting 
reviews  of  rehabihtation  counselor  or 
coordinator  determinations  under 

§  361.57;  and  legal  expenses  required  in 
the  administration  of  the  program. 

(Au^ority:  Sec  12(c)  of  the  Act;  29  U.S.C 
711(0)) 

(3)  American  Indian  means  an 
individual  who  is  a  member  of  an 
Indian  tribe. 


(Authority:  Sec.  7(20)  of  the  Act;  29  U.S.C. 
706(20)) 

(4)  Applicant  means  an  individual 
who  submits  an  appUcation  for 
vocational  rehabihtation  services  in 
accordance  with  §  361.41(b)(2). 

(AutboriW:  Sec  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(5)  Appropriate  modes  of 
communication  means  spedaUzed  aids 
and  supports  that  enable  an  individual 
with  a  disabiUty  to  comprehend  and 
respond  to  information  that  is  being 
communicated.  Appropriate  modes  of 
communication  include,  but  are  not 
limited  to,  the  use  of  interpreters,  open 
and  closed  captioned  videos, 
speciaUzed  telecommimications 
services  and  audio  recordings,  Brailled 
and  large  print  materials,  materials  in 
electronic  formats,  augmentative 
communication  devices,  graphic 
presentations,  and  simple  language 
materials. 

(AuthOTity:  Sec.  12(c)  of  the  Act;  29  U.S.C 
7n(c)) 

(6)  Assistive  technology  device  means 
any  item,  piece  of  equipment,  or 
product  system,  whether  acquired 
commercially  off  the  shelf,  modified,  or 
customized,  that  is  used  to  increase, 
maintain,  or  improve  the  functional 
capabiUties  of  an  individual  with  a 
disabiUty. 

(Authority:  Sec  7(23)  of  the  Act;  29  U.S.C 
706(23)) 

(7)  Assistive  technology  service  means 
any  service  that  directiy  assists  an 
individual  with  a  disability  in  the 
selection,  acquisition,  or  use  of  an 
assistive  teclmology  device,  including — 

(i)  The  evaluation  of  the  needs  of  an 
individual  with  a  disability,  including  a 
functional  evaluation  of  the  individual 
in  his  or  her  customary  environment: 

(ii)  Piuchasing,  leasmg,  or  otherwise 
providing  for  the  acquisition  by  an 
individual  with  a  disability  of  an 
assistive  technolc«y  device; 

(iii)  Selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing 
assistive  technology  devices; 

(iv)  Coordinating  and  using  other 
therapies,  interventions,  or  services 
with  assistive  technology  devices,  such 
as  those  associated  with  existing 
education  and  rehabihtation  pl^is  and 


(v)  Training  or  technical  assistance  for 
an  individual  with  a  disability  or,  if 
appropriate,  the  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  the  individual;  and 

fvi)  Training  or  technical  assistance 
for  professionals  (including  individuals 
providing  education  and  rehabihtation 


services),  employers,  or  others  who 
provide  services  to,  employ,  or  are 
otherwise  substantially  involved  in  the 
major  Ufe  functions  of  individuals  with 
disabihties,  to  the  extent  that  training  or 
technical  assistance  is  necessary  to  the 
achievement  of  an  employment  outcome 
by  an  individual  with  a  disabiUty. 

(Authority:  Sec  7(24)  and  12(c)  of  the  Act; 
29  U.S.C  706(24]  and  711(c)J 

(8)  Community  rehabilitation 
program. 

(i)  (Community  rehabilitation  program 
means  a  program  that  provides  dirm:tly 
or  fadUtates  the  provision  of  one  or 
more  of  the  foUowing  vocational 
rehabihtation  services  to  individuals 
with  disabiUties  to  enable  those 
individuals  to  maximize  their 
opportimities  for  employment, 
including  career  advancement: 

(A)  MMical,  psychiatric, 
psychological,  social,  and  vocational 
services  tihat  are  provided  under  one 
management. 

(B)  Testing,  fitting,  or  training  in  the 
use  of  prosthetic  and  orthotic  devices. 

(C)  Recreational  therapy. 

(D)  Physical  and  occupational 
therapy. 

(E)  Speech,  language,  and  hearing 
therapy. 

(F)  Psychiatric,  psychological,  and 
social  services,  including  positive 
behavior  management. 

(G)  Assessment  for  determining 
eUgibiUty  and  vocational  rehabihtation 
needs. 

(H)  Rehabihtation  technology. 

(I)  Job  development,  placement,  and 
retention  services. 

(J)  Evaluation  or  control  of  spedfic 
disabihties. 

(K)  Orientation  and  mobiUty  services 
for  individuals  who  are  blind. 

(L)  Extended  employment. 

(M)  Psychosocial  rehabihtation 
services. 

(N)  Supported  employment  services 
and  extended  services. 

(O)  Services  to  family  members  if 
necessary  to  enable  the  appUcant  or 
ehgible  individual  to  achieve  an 
employment  outcome. 

(P)  Personal  assistance  services. 

(C^  Services  sinylar  to  the  services 
described  in  paragraphs  (A)  through  (P) 
of  this  definition. 

(ii)  For  the  purposes  of  this  definition, 
the  word  program  means  an  agency, 
organization,  or  institution,  or  unit  of  an 
agency,  organization,  or  institution,  that 
provides  directly  or  fadUtates  the 
provision  of  vocational  rehabihtation 
services  as  one  of  its  major  functions. 

(Authority:  Sec.  7(25)  and  12(c)  of  the  Act; 
29  U.S.C  706(25)  and  711(c)) 

(9)  Comparable  services  and  benefits 
means  services  and  benefits  that  are — 
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(!)  Provided  or  paid  for.  in  whole  or 
in  part,  by  other  Federal,  State,  or  local 
public  agencies,  by  health  insurance,  or 
by  employee  benefits; 

(ii)  Available  to  the  individual  at  the 
time  needed  to  achieve  the  intermediate 
rehabilitation  objectives  in  the 
individual's  Individualized  Written 
Rehabilitation  Program  (IWRP)  in 
accordance  with  §  361.53;  and 

(iii)  Commensurate  to  the  services 
that  the  individual  would  otherwise 
receive  from  the  vocational 
rehabilitation  agency. 

(Authority:  Sec.  12(c)  and  101(a)(8)  of  the 
Act:  29  U.S.C.  711(c)  and  721(a)(8)) 

(10)  Competitive  employment  means 
woric 

(i)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 

(ii)  For  which  an  individual  is 
compensated  at  or  above  the  minimmn 
wage,  but  not  less  than  the  customary 
wage  and  level  of  benefits  paid  by  the 
employer  for  the  same  or  similar  work 
performed  by  individuals  who  are  not 
disabled. 

(Authority:  Sec.  7(5),  7(18).  and  12(c)  of  the 
Act:  29  U.S.C  706(5).  706(18),  and  711(c)) 

(11)  Construction  of  a  facility  for  a 
public  or  nonprofit  community 
rehabilitation  program  means — 

(i)  The  acquisition  of  land  in 
connection  with  the  construction  of  a 
new  building  for  a  community 
rehabilitation  program; 

(ii)  The  acquisition  of  existing 
buildings; 

(iii)  Tae  remodeling,  alteration,  or 
renovation  of  existing  buildings; 

(iv)  The  construction  of  new  buildings 
and  expansion  of  existing  buildings; 

(v)  Architect^  fees,  site  surveys,  and 
soil  investigation,  if  necessary,  in 
connection  with  the  construction 
project; 

(vi)  The  acquisition  of  initial  fixed  or 
movable  equipment  of  any  new.  newly 
acquired,  newly  expanded,  newly 
remodeled,  newly  altered,  or  newly 
renovated  buildings  that  are  to  be  used 
for  community  rehabilitation  program 
purposes;  and 

(vii)  Other  direct  expenditiues 
appropriate  to  the  construction  project, 
except  costs  of  off-site  improvements. 

(Authority:  Sec  7(1)  and  12(c)  of  the  Act;  29 
U.S.C  706(1)  and  711(c)) 

(12)  Designated  State  agency  or  State 
agency  means  the  sole  State  agency, 
designated  in  accordance  with 

§  361.13(a),  to  administer,  or  supervise 
local  administration  of,  the  State  plan 
for  vocational  rehabilitation  services. 
The  term  includes  the  State  agency  for 
individuals  who  are  blind,  if  designated 


as  the  sole  State  agency  with  respect  to 
that  part  of  the  plan  relating  to  the 
vocational  rehabilitation  of  individuals 
who  are  blind. 

(Authority:  Sec.  7(3)(A)  and  101(a)(1)(A)  of 
the  Act;  29  U.S.C  706(3)(A)  and  721(a)(lMA)) 

(13)  Designated  State  unit  or  State 
unit  means  either — 

(i)  The  State  agency  vocational 
rehabilitation  bureau,  division,  or  other 
organizational  unit  that  is  primarily 
concerned  with  vocational 
rehabilitation  or  vocational  and  other 
rehabilitation  of  individuals  with 
disabilities  and  that  is  responsible  for 
the  administration  of  the  vocational 
rehabilitation  program  of  the  State 
agency,  as  required  under  §  361.13(b);  or 

(ii)  The  independent  State 
commission,  board,  or  other  agency  that 
has  vocational  rehabilitation,  or 
vocational  and  other  rehabilitation,  as 
its  primary  function. 

(Authority:  Sec.  7(3)(B)  and  101(a)(2HA)  of 
the  Act:  29  U.S.C  706(3)(B)  and  721(aK2KA)) 

(14)  Eligible  individual  means  an 
applicant  for  vocational  rehabilitation 
services  who  meets  the  eligibility 
requirements  of  §  361.42(a). 

(Authority:  Sec  7(8)(a)  and  102(a)(1)  of  the 
Act:  29  U.S.C  706(8)  and  722(a)(1)) 

(15)  Employment  outcome  means, 
with  respect  to  an  individual,  entering 
or  retaining  full-time  or.  if  appropriate, 
part-time  competitive  employment  in 
the  integrated  labor  market  to  the 
greatest  extent  practicable;  supported 
employment;  or  any  other  type  of 
employment  that  is  consistent  with  an 
individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  interests,  and  informed 
choice. 

(Authority:  Sec.  7(5),  12(c).  100(a)(2),  and 
102(b)(l)(B)(i)  of  the  Act;  29  U.S.C  706(5), 
711(c).  720(a)(2),  and  722(b)(l)(B)(i)) 

(16)  Establishment,  development,  or 
improvement  of  a  public  or  nonprofit 
community  rehabilitation  program 
means — 

(i)  The  establishment  of  a  facility  for 
a  public  or  nonprofit  community 
rehabilitation  program  as  defined  in 
paragraph  (b)(17)  of  this  section  to 
provide  vocational  rehabilitation 
services  to  applicants  or  eligible 
individuals: 

(ii)  Staffing,  if  necessary  to  establish, 
develop,  or  improve  a  commtmity 
rehabilitation  program  for  the  purpose 
of  providing  vocational  rehabilitation 
services  to  applicants  or  eligible 
individuals,  for  a  maximum  period  of 
four  years,  with  Federal  financial 
participation  available  at  the  applicable 
matching  rate  for  the  following  levels  of 
staffing  costs: 


(A)  100  percent  of  staffing  costs  for 
the  first  year. 

(B)  75  percent  of  staffing  costs  for  the 
second  year. 

(C)  60  percent  of  staffing  costs  for  the 
third  year.  ' 

(D)  45  percent  of  staffing  costs  for  the 
fourth  year;  and 

(iii)  Other  expenditures  related  to  the 
establishment,  development,  or 
improvement  of  a  community 
rehabilitation  program  that  are 
necessary  to  make  the  program 
functional  or  increase  its  effectiveness 
in  providing  vocational  rehabilitation 
services  to  applicants  or  eligible 
individuals,  but  are  not  ongoing 
operating  expenses  of  the  program. 

(Authority:  Sees.  7(6)  and  12(c)  of  the  Act;  29 
U.S.C  706(6)  and  711(c)) 

(17)  Establishment  of  a  facility  for  a 
public  or  nonprofit  community 
rehabilitation  program  means — 

(i)  The  acquisition  of  an  existing 
building,  and  if  necessary  the  land  in 
connection  with  the  acquisition,  if  the 
building  has  been  completed  in  all 
respects  for  at  least  one  year  prior  to  the 
date  of  acquisition  and  the  Federal  share 
of  the  cost  of  the  acquisition  is  not  more 
than  $300,000; 

(ii)  The  remodeling  or  alteration  of  an 
existing  building,  provided  the 
estimated  cost  of  remodeling  or 
alteration  does  not  exceed  the  appraised 
value  of  the  existing  building; 

(iii)  The  expansion  of  an  existing 
building,  provided  that — 

(A)  The  existing  building  is  complete 
in  all  respects; 

(B)  The  total  size  in  square  footage  of 
the  expanded  building,  notwithstanding 
the  number  of  expansions,  is  not  greater 
than  twice  the  size  of  the  existing 
building; 

(C)  The  expansion  is  joined 
structurally  to  the  existing  building  and 
does  not  constitute  a  separate  building; 
and 

(D)  The  costs  of  the  expansion  do  not 
exceed  the  appraised  value  of  the 
existing  building; 

(iv)  Architect's  fees,  site  survey,  and 
soil  investigation,  if  necessary  in 
connection  with  the  acquisition, 
remodeling,  alteration,  or  expansion  of 
an  existing  building;  and 

(v)  The  acquisition  of  fixed  or 
movable  equipment,  including  the  costs 
of  installation  of  the  equipment,  if 
necessary  to  establish,  develop,  or 
improve  a  community  rehabilitation 
program; 

(Authority:  Sec.  12(c)  of  the  Act;  29  UAC 
711(c)) 

(18)  Extended  employment  means 
work  in  a  non-integrated  or  diehered 
setting  for  a  public  or  private  nonprofit 
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agency  or  organization  that  provides 
compensation  in  accordance  with  the 
Fair  Labor  Standards  Act  and  any 
needed  support  services  to  an 
individual  with  a  disability  to  enable 
the  individual  to  continue  to  train  or 
otherwise  prepare  for  competitive 
employment,  unless  the  individual 
throu^  informed  choice  chooses  to 
remain  in  extended  employment. 

(Authority:  Sec  12(c)  of  the  Act;  29  U.S.C. 
711(c)) 

(19)  Extended  services,  as  used  in  the 
definition  of  "Supported  employment," 
means  ongoing  support  services  and 
other  appropriate  services  that  are 
needed  to  support  and  maintain  an 
individual  with  a  most  severe  disability 
in  supported  employment  and  that  are 
provided  by  a  State  agency,  a  private 
nonprofit  organization,  employer,  or  any 
other  appropriate  resource,  from  funds 
other  than  funds  received  imder  this 
part,  34  CFR  part  363,  34  CFR  part  376, 
or  34  CFR  part  380,  after  an  individual 
with  a  most  severe  disabiUty  has  made 
the  transition  from  support  provided  by 
the  designated  State  unit. 

(Authority:  Sec.  7(27)  of  the  Act  29  U.S.C 
706(27)) 

(20)  Extreme  medical  risk  means  a 
probability  of  substantially  increasing 
functional  impairment  or  death  if 
medical  services,  including  mental 
health  services,  are  not  provided 
expeditiously. 

(Authority:  Sees.  12(c)  and  101(a)(8)  of  the 
Act;  29  U.S.C.  711(c)  and  721(a)(8)) 

(21)  Family  member,  for  purposes  of 
receiving  vocational  rehabilitation 
services  in  accordance  with 

§  361.48(a)(9),  means  an  individual — 

(i)  Who  either— 

(A)  Is  a  relative  or  guardian  of  an 
applicant  or  eligible  individual;  or 

(13)  Lives  in  the  same  household  as  an 
applicant  or  eligible  individual; 

(ii)  Who  has  a  substantial  interest  in 
the  well-being  of  that  individual;  and 

(iii)  Whose  receipt  of  vocational^ 
rehabilitation  services  is  necessary  to 
enable  the  applicant  or  eligible 
individual  to  achieve  an  employment 
outcome. 

(Authority:  Sees.  12(c)  and  103(aM3)  of  the 
Act:  29  U.S.C  711(c)  and  723(a)(3)) 

(22)  Impartial  hearing  officer. 

(i)  Impartial  hearing  officer  means  an 
individual  who— 

(A)  Is  not  an  employee  of  a  public 
agency  (other  than  an  administrative 
law  judge,  hearing  examiner,  or 
employee  of  an  institution  of  higher 
education); 

(B)  Is  not  a  membo*  of  the  State 
Rehabilitation  Advisory  Coimdl  for  the 
designated  State  unit; 


(C)  Has  not  been  involved  in  previous 
decisions  regarding  the  vocational 
rehabilitation  of  the  applicant  or  eligible 
individual; 

(D)  Has  knowledge  of  the  delivery  of 
vocational  rehabilitation  services,  the 
State  plan,  and  the  Federal  and  State 
regulations  governing  the  provision  of 
services; 

(E)  Has  received  training  with  respect 
to  the  performance  of  official  duties; 
and 

(F)  Has  no  personal,  professional,  or 
financial  interest  that  would  be  in 
conflict  with  the  objectivity  of  the 
individual. 

(ii)  An  individual  may  not  be 
considered  to  be  an  employee  of  a 
public  agency  for  the  purposes  of  this 
definition  solely  because  the  individual 
is  paid  by  the  agency  to  serve  as  a 
hearing  officer. 

(Authority:  Sea  7(28)  of  the  Act;  29  U.S.C.     ' 
706(28)) 

(23)  Indian  tribe  means  any  Federal  or 
State  Indian  tribe,  band,  rancheria, 
pueblo,  colony,  or  conmumity, 
including  any  Alaskan  native  village  or 
regional  village  corporation  (as  defined 
in  or  established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act). 

(Authority:  Sec.  7(21)  of  the  Act;  29  U.S.C 
706(21)) 

(24)  Individual  who  is  blind  means  a 
person  who  is  blind  within  the  meaning 
of  the  applicable  State  law. 

(Authority:  Sec.  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

(25)  Individual  with  a  disability, 
except  in  §§361.17  (a),  (b),  (c),  and  (j), 
361.19,  361.20,  and  361.51(b)(2).  means 
an  individual — 

(i)  Who  has  a  physical  or  mental 
impairment; 

(ii)  Whose  impairment  constitutes  or 
results  in  a  substantial  impediment  to 
employment;  and 

(iii)  Who  can  benefit  in  terms  of  an 
employment  outcome  from  the 
provision  of  vocational  rehabilitation 
services. 

(Authority:  Sec  7(8)(A)  of  the  Act;  29  U.S.C 
706(8)(A)) 

(26)  Individual  with  a  disability,  for 
purposes  of  §§  361.17  (a),  (b),  (c),  and  (j). 
361.19.  361.20,  and  361.51(b)(2),  means 
an  individual — 

(i)  Who  has  a  physical  or  mental 
impairment  that  substantially  limits  one 
or  more  major  life  activities; 

(ii)  Who  has  a  record  of  such  an 
impairment;  or 

(iii)  Who  is  regarded  as  having  such 
an  impairment. 

(Authority:  Sec  7(8)(B)  of  the  Act,  29  U.S.C 
706(8)(B)) 


(27)  Individual  with  a  most  severe 
disability  means  an  individual  with  a 
severe  disability  who  meets  the 
designated  State  unit's  criteria  for  an 
individual  with  a  most  severe  disability. 
These  criteria  must  be  consistent  with 
the  requirements  in  §  361.36(c)(3). 

(Authority:  Sec.  101(a)(5)  of  the  Act;  29 
U.S.C  721(a)(5)) 

(28)  Individual  with  a  severe  disability 
means  an  individual  with  a  disability — 

(i)  Who  has  a  severe  physical  or 
mental  impairment  that  seriously  limits 
one  or  more  functional  capacities  (such 
as  mobility,  communication,  self-care, 
self-direction,  interpersonal  skills,  work 
tolerance,  or  woik  ^lls)  in  terms  of  an 
employment  outcome; 

(ii)  Whose  vocational  rehabilitation 
can  be  expected  to  require  multiple 
vocational  rehabilitation  services  over 
an  extended  period  of  time;  and 

(iii)  Who  has  one  or  more  physical  or 
mental  disabilities  resulting  fix>m 
amputation,  arthritis,  autism,  blindness, 
bum  injury,  cancer,  cerebral  palsy, 
cystic  fibrosis,  deafiiess,  head  injury, 
heart  disease,  hemiplegia,  hemophilia, 
respiratory  or  pulmonary  dysfunction, 
mental  retardation,  mental  illness, 
multiple  sclerosis,  musctilar  dystrophy, 
musculo-skeletal  disorders,  neurological 
disorders  (including  stroke  and 
epilepsy),  spinal  cord  conditions 
(including  paraplegia  and  quadriplegiaj. 
sickle  cell  anemia,  specific  learning 
disability,  end-stage  renal  disease,  or 
another  disability  or  combination  of 
disabilities  determined  on  the  basis  of 
an  assessment  for  determining  eligibility 
and  vocational  rehabiUtation  needs  to 
cause  comparable  substantial  functional 
limitation. 

(Authority:  Sec  7(15)(A)  of  the  Act;  29  U.S.C 
708(15)(A)) 

(29)  Individual's  representative  means 
any  representative  chosen  by  an 
applicant  or  eligible  individual, 
including  a  parent,  guardian,  other 
family  member,  or  advocate,  unless  a 
representative  has  been  appointed  by  a 
court  to  represent  the  individual,  in 
which  case  the  court-appointed 
representative  is  the  indiividual's 
representative. 

(Authority:  Sec  12(c)  of  the  Act:  29  U.S.C 
711(c)) 

(30)  Integrated  setting. — 

(i)  With  respect  to  the  provision  of 
services,  means  a  setting  typically  foimd 
in  the  community  in  wfaidi  applicants 
or  eligible  individuals  interact  with 
non-disabled  individuals  other  than 
non-disabled  individuals  who  are 
providing  services  to  those  applicants  or 
eligible  individuals; 
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(ii)  With  respect  to  an  employment 
outcome,  means  a  setting  typically 
found  in  the  commimity  in  which 
applicants  or  eligible  individuals 
interact  with  non-disabled  individuals, 
other  than  non-disabled  individuals 
who  are  providing  services  to  those 
applicants  or  eUgible  individuals,  to  the 
same  extent  that  non-disabled 
individuals  in  comparable  positions 
interact  with  other  persons. 

(Authority:  Sec.  12(c)  of  the  Act;  29  U.S.C 
7n(c)) 

(31)  Maintenance  means  monetary 
support  provided  to  an  eligible 
individual  or  an  individual  receiving 
extended  evaluation  services  for  those 
expenses,  such  as  food,  shelter,  and 
clothing,  that  are  in  excess  of  the  normal 
expenses  of  the  individual  and  that  are 
necessitated  by  the  individual's 
participation  in  a  program  of  vocational 
rehabihtation  services. 

(Authority:  Sees.  12(c)  and  103(a)(S)  of  the 
Act;  29  U.S.C  711(c)  and  723(aH5)) 

Note:  The  following  are  examples  of 
expenses  that  would  meet  the  definition  of 
maintenance.  The  examples  are  purely 
illustntive,  do  not  address  all  possible 
circumstances,  and  are  not  intended  to 
substitute  for  individual  counselor 
judgement 

Example:  The  cost  of  a  uniform  or  other 
suitable  clothing  that  is  required  for  an 
individtial's  job  placement  or  job  seeking 
activities. 

Example:  The  cost  of  short-term  shelter 
that  is  required  in  order  for  an  individual  to 
participate  in  vocational  training  at  a  site  that 
is  not  within  commuting  distance  of  an 
individual's  home. 

Example:  The  initial  one-time  costs,  such 
as  a  security  deposit  or  charges  for  the 
initiation  of  utilities,  that  are  required  in 
order  for  an  individual  to  relocate  for  a  job 
placement 

Example:  The  costs  of  an  individual's 
participation  in  enrichment  activities  related 
to  that  individual's  training  program. 

(32)  Nonprofit,  with  respect  to  a 
community  rehabiUtation  program, 
means  a  community  rehabilitation 
program  carried  out  by  a  corporation  or 
association,  no  part  of  the  net  earnings 
of  which  iniu«s,  or  may  lawfully  inure, 
to  the  benefit  of  any  private  shareholder 
or  individual  and  the  income  of  which 
is  exempt  from  taxation  under  section 
501(c)(3)  of  the  Internal  Revenue  Code 
of  1954. 

(Authority:  Sec  7(10)  of  the  Act;  29  U.S.C 
706(10)) 

(33)  Ongoing  support  services,  as  used 
in  the  definition  of  "Supported 
emplovment" — 

(i)  Means  services  that  are — 
(A)  Needed  to  support  and  Tnaintain 
an  individual  with  a  most  severe 
disability  in  supported  employment; 


(B)  Identified  based  on  a 
determination  by  the  designated  State 
unit  of  the  individual's  needs  as 
specified  in  an  individualized  written 
rehabilitation  program;  and 

(C)  Furnished  by  the  designated  State 
unit  fitim  the  time  of  job  placement 
imtil  transition  to  extended  services, 
unless  post-employment  services  are 
provided  following  transition,  and 
thereafter  by  one  or  more  extended 
services  providers  throughout  the 
individual's  term  of  employment  in  a 
particular  job  placement  or  multiple 
placements  if  those  placements  are 
being  provided  under  a  program  of 
transitional  employment; 

(ii)  Must  include  an  assessment  of 
employment  stability  and  provision  of 
specific  services  or  the  coordination  of 
services  at  or  away  from  the  worksite 
that  are  needed  to  maintain  stability 
based  on — 

(A)  At  a  minimum,  twice-monthly 
monitoring  at  the  worksite  of  each 
individual  in  supported  employment;  or 

(B)  If  under  special  circumstances, 
especially  at  the  request  of  the 
individiial,  the  individualized  written 
rehabilitation  program  provides  for  off- 
site  monitoring,  twice-monthly  meetings 
with  the  individual; 

(iii)  Consist  of— 

(A)  Any  particularized  assessment 
supplementary  to  the  comprehensive 
assessment  of  rehabiUtation  needs 
described  in  this  part; 

(B)  The  provision  of  skilled  job 
trainers  who  accompany  the  individual 
for  intensive  job  skill  training  at  the 
work  site; 

(C)  Job  development  and  placement; 

(D)  Social  skills  training; 

(E)  Regular  observation  or  supervision 
of  the  individual; 

(F)  Follow-up  services  including 
regular  contact  with  the  employers,  the 
individuals,  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals,  and  other  suitable 
professional  and  informed  advisors,  in 
order  to  reinforce  and  stabilize  the  job 
placement; 

(G)  Facilitation  of  natiiral  supports  at 
the  worksite; 

(H)  Any  other  service  identified  in  the 
scope  of  vocational  rehabilitation 
services  for  individuals,  described  in 
§361.48;  or 

(I)  Any  service  similar  to  the  foregoing 
services. 

(Authority:  Sec  7(33)  and  12(c)  of  the  Act; 
29  U.S.C  706(33)  and  711(c)) 

(34)  Personal  assistance  services 
means  a  range  of  services  provided  by 
one  or  more  persons  designed  to  assist 
an  individual  with  a  disability  to 


perform  daily  living  activities  on  or  off 
the  job  that  the  individual  would 
typically  perform  without  assistance  if 
the  individual  did  not  have  a  disability. 
The  services  must  be  designed  to 
increase  the  individual's  control  in  life 
and  ability  to  perform  everyday 
activities  on  or  off  the  job.  The  services 
must  be  necessary  to  the  achievement  of 
an  employment  outcome  and  may  be 
provided  only  while  the  individual  is 
receiving  other  vocational  rehabilitation 
services.  The  services  may  include 
training  in  managing,  supervising,  and 
directing  personal  assistance  services. 

(Authority:  Sec.  7(11)  and  103(a)(15)  of  the 
Act;  29  U.S.C  706(11)  and  29  U.S.C  723) 

(35)  Physical  and  mental  restoration 
services  means — 

(i)  Corrective  siugery  or  therapeutic 
treatment  that  is  likely,  within  a 
reasonable  period  of  time,  to  correct  or 
modify  substantially  a  stable  or  slowly 
progressive  physical  or  mental 
impairment  that  constitutes  a 
substantial  impediment  to  employment; 

(ii)  Diagnosis  of  and  treatment  for 
mental  or  emotional  disorders  by 
qualified  personnel  in  accordance  with 
State  licensure  laws; 

(iii)  Dentistry; 

(iv)  Nursing  services; 

(v)  Necessary  hospitalization  (either 
inpatient  or  outpatient  care)  in 
connection  with  siugery  or  treatment 
and  clinic  services; 

(vi)  Drugs  and  supplies; 

(vii)  Prosthetic,  ormotic,  or  other 
assistive  devices,  including  hearing 
aids; 

(viii)  Eyeglasses  and  visual  services, 
including  visual  training,  and  the 
examination  and  services  necessary  for 
the  prescription  and  provision  of 
eyeglasses,  contact  lenses,  microscopic 
lenses,  telescopic  lenses,  and  other 
special  visual  aids  prescribed  by 
personnel  that  are  qualified  in 
accordance  with  State  licensiue  laws; 

(ix)  Podiatry; 

(x)  Physical  therapy; 

(xi)  Occupational  therapy; 

(xii)  Speech  or  hearing  therapy; 

(xiii)  Mental  health  services; 

(xiv)  Treatment  of  either  acute  or 
chronic  medical  complications  and 
emergencies  that  are  associated  with  or 
arise  out  of  the  provision  of  physical 
and  mental  restoration  services,  or  that 
are  inherent  in  the  condition  under 
treatment; 

(xv)  Special  services  for  the  treatment 
of  individuals  with  end-stage  renal 
disease,  including  transplantation, 
dialysis,  artificial  kidneys,  and  supplies; 
and 

(xvi)  Other  medical  or  medically 
related  rehabilitation  services. 


UMI 
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(Authority:  S6c  12(c)  and  103(a)(4)  of  the 
Act;  29  U.S.C  711(c)  and  723(a)(4)) 

(36)  Physical  or  mental  impairment 
means  an  injury,  disease,  or  other 
condition  that  materially  limits,  or  if  not 
treated  is  expected  to  materially  limit, 
mental  or  physical  functioning. 

(Authority:  Sea  7(8HA)  and  12(c)  of  the  Act; 
29  U.S.C  706(8)(A)  and  711(c)) 

(37)  Post-employment  services  means 
one  or  more  of  the  services  identified  in 
§  361.48  that  are  provided  subsequent  to 
the  achievement  of  an  employment 
outcome  and  that  are  necessary  for  an 
individual  to  maintain,  regain,  or 
advance  in  employment,  consistent  with 
the  individual's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  interests. 

(Authority:  Sea  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

Note:  Post-employment  services  are 
intended  to  ensure  that  the  employment 
outcome  remains  consistent  with  the 
individual's  strengths,  resources,  priorities, 
conceins,  abilities,  capabilities,  and  interests. 
These  services  are  available  to  meet 
rehabilitation  needs  that  do  not  require  a 
complex  and  comprehensive  provision  of 
services  and,  thus,  should  be  limited  in  scope 
and  duration.  If  more  comprehensive  services 
are  required,  then  a  new  rehabilitation  effort 
should  be  considered.  Post-employment 
services  are  to  be  provided  tmder  an 
amended  individualized  written 
rehabilitation  program;  thus,  a  re- 
determination of  eligibility  is  not  required. 
The  provision  of  post-employment  services  is 
subject  to  the  same  requirements  in  this  part 
as  the  provision  of  any  other  vocational 
rehabilitation  service.  Post-employment 
services  are  available  to  assist  an  individual 
to  maintain  employment,  e.g.,  the 
individual's  employment  is  jeopardized 
because  of  conflicts  with  supervisors  or  co- 
workers and  the  individual  needs  mental 
health  services  and  counseling  to  maintain 
the  employment;  to  regain  employment,  e.g., 
the  individual's  job  is  eliminated  through 
reorganization  and  new  placement  services 
are  needed;  and  to  advance  in  employment, 
e.g.,  the  employment  is  no  longer  consistent 
with  the  individual's  strengths,  resources, 
priorities,  concerns,  abilities,  capabilities, 
and  interests. 

(38)  Rehabilitation  engineering  means 
the  systematic  appUcation  of 
engineering  sciences  to  design,  develop, 
adapt,  test,  evaluate,  apply,  and 
disbibute  technological  solutions  to 
problems  confronted  by  individuals 
with  disabilities  in  functional  areas, 
such  as  mobility,  communications, 
hearing,  vision,  and  cognition,  and  in 
activities  associated  with  employment, 
independent  living,  education,  and 
integration  into  the  community. 

(Authority:  Sees.  7(13)  and  12(c)  of  the  Act; 
29  U.S.C  706(13)  and  711(c)) 


(39)  Rehabilitation  technology  means 
the  systematic  application  of 
technologies,  engineering 
methodologies,  or  scientific  principles 
to  meet  the  needs  of,  and  address  the 
barriers  confronted  by,  individuals  with 
disabilities  in  areas  that  include 
education,  rehabilitation,  employment, 
transportation,  independent  Uving,  and 
recreation.  The  term  includes 
rehabilitation  engineering,  assistive 
technology  devices,  and  assistive 
technology  services. 

(Authority:  Sea  7(13)  of  the  Act;  29  U.S.C 
706(13)) 

(40)  Reservation  means  a  Federal  or 
State  Indian  resnvation,  public  domain 
Indian  allotment,  former  Indian 
reservation  in  Oklahoma,  and  land  held 
by  incorporated  Native  groups,  regional 
corporations,  and  village  corporations 
under  the  provisions  of  the  Alaska 
Native  Claims  Settlement  Act 

(Authority:  Sea  130(c]  of  the  Act;  29  U.S.C 
750(c)) 

(41)  Sole  local  agency  means  a  tmit  or 
combination  of  units  of  general  local 
government  or  one  or  more  Indian  tribes 
that  has  the  sole  responsibility  imder  an 
agreement  with,  and  the  supervision  of, 
the  State  agency  to  conduct  a  local  or 
tribal  vocational  rehabilitation  program, 
in  accordance  with  the  State  plan. 

(Authority:  Sea  7(9)  of  the  Act;  29  U.S.C 
706(9)) 

(42)  State  means  any  of  the  50  States, 
the  District  of  ColumUa,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

(Authority:  Sea  7(16)  of  the  Act;  29  U.S.C 
706(16)) 

(43)  State  plan  means  the  State  plan 
for  vocational  rehabilitation  services  or 
the  vocational  rehabilitation  services 
part  of  a  consolidated  rehabilitation 
plan  under  $  361.10(c). 

(Authority:  Sees.  12(c)  and  101  of  the  Act;  29 
U.S.C  711(c)  and  721) 

(44)  Substantial  impediment  to 
employment  means  that  a  physical  or 
mental  impairment  (in  light  of  attendant 
medical,  psychological,  vocational, 
educational,  and  other  related  factors) 
hinders  an  individual  from  preparing 
for,  entering  into,  engaging  in,  or 
retaining  employment  consistent  with 
the  individual's  abilities  and 
capabilities. 

(Authwity:  Sees.  7(8)(A)  and  12(c)  of  the  Act; 
29  U.S.C  706(8XA)  and  711(c)) 

(45)  Supported  employment  means — 


(i)  Competitive  employment  in  an 
integrated  setting  with  ongoing  support 
services  for  individuals  with  the  most 
severe  disabilities — 

(A)  For  whom  competitive 
ranployment  has  not  traditionally 
occurred  or  for  whom  competitive 
employment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability;  and 

(B)  Who,  because  of  the  nature  and 
severity  of  thefr  disabilities,  need 
intensive  supported  employment 
services  from  the  designatcKl  State  unit 
and  extended  services  after  transition  in 
order  to  perform  this  work;  or 

(ii)  Transitional  employment  for 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

(Authority:  Sea  7(18)  of  the  Act;  29  U.S.C 
706(18KA)) 

(46)  Supported  employment  services 
means  ongoing  support  services  and  - 
other  appropriate  services  needed  to 
support  and  maintain  an  individual 
with  a  most  severe  disability  in 
supported  employment  that  are 
provided  by  the  designated  State  imit — 

(i)  For  a  period  of  time  not  to  exceed 
18  months,  unless  under  special 
circvunstances  the  eligible  individual 
and  the  rehabilitation  counselor  or 
coordinator  jointly  agree  to  extend  the 
time  in  order  to  achieve  the 
rehabilitation  objectives  identified  in 
the  individualized  written  rehabilitation 
program;  and 

(ii)  Following  transition,  as  post- 
employment  services  that  are 
unavailable  from  an  extended  services 
provider  and  that  are  necessary  to 
maintain  or  regain  the  job  placement  or 
advance  in  employment. 

(Authority:  Sea  7(34)  and  12(c)  of  the  Act; 
29  U.S.C  706(34)  and  711(c)) 

(47)  Transition  services  means  a 
coordinated  set  of  activities  for  a 
student  designed  within  an  outcome- 
oriented  process  that  promotes 
movement  from  school  to  post-school 
activities,  including  postsecondary 
education,  vocational  training, 
integrated  employment  (including 
supported  employment),  continuing  and 
adult  education,  adult  services, 
independent  living,  or  community 
participation.  The  coordinated  set  of 
activities  must  be  based  upon  the 
individual  student's  needs,  taking  into 
account  the  student's  preferences  and 
interests,  and  must  include  instruction, 
community  experiences,  the 
development  of  employment  and  other 
post-sdiool  adult  living  objectives,  and, 
if  appropriate,  acquisition  of  daily  living 
sldUs  and  functional  vocational 
evaluation.  Transition  services  must 
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promote  or  fiacilltate  the 
accomplishment  of  long-term 
rehabilitation  goals  and  intermediate 
rehabilitation  objectives  identified  in 
the  student's  IWRP. 

(Authority:  Section  7(35)  and  103(8)(14)  of 
the  Act:  29  U.S.C  706(35)  and  723(a)(14)) 

(48)  Tmnsitional  employment,  as  used 
in  the  definition  of  "Supported 
employment,"  means  a  series  of 
temporary  job  placements  in 
competitive  work  in  integrated  settings 
%vith  ongoing  support  services  for 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness.  In 
transitional  employment,  the  provision 
of  ongoing  support  services  must 
include  continuing  sequential  job 
placements  until  job  permanency  is 
achieved. 

(Authority:  Sees.  7(18)  and  12(c)  of  the  Act; 
29  U.S.C  706(18)  and  711(c)) 

(49)  Transportation  means  travel  and 
related  expenses  that  are  necessary  to 
enable  an  applicant  or  eligible 
individual  to  participate  in  a  vocational 
rehabilitation  service. 

(Authcvity:  Sect.  12(c)  and  103(aKlO)  of  the 
Act;  29  U.S.C  711(c)  and  723(a)(10)) 

Note:  The  following  are  examples  of 
expenses  that  would  meet  the  definition  of 
transportation.  The  examples  are  purely 
illustrative,  do  not  address  all  possible 
circumstances,  and  are  not  intended  to 
substitute  for  individual  counselor 
judgement 

Example:  Travel  and  relided  expenses  for 
a  personal  care  attendant  or  aide  if  the 
services  of  that  person  are  necessary  to 
enable  the  applicant  or  eligible  individual  to 
travel  to  participate  in  any  vocational 
rehabilitation  service. 

Example:  Short-term  travel-related 
expenses,  such  as  food  and  shelter,  incurred 
by  an  applicant  participating  in  evaluation  or 
assessment  services  that  necessitates  travel. 

Example:  Relocation  expenses  incurred  by 
an  eligible  individual  in  connection  with  a 
job  placement  that  is  a  significant  distance 
from  the  eligible  individual's  current 
residence. 

Example:  The  purchase  and  repair  of 
vehicles,  including  vans,  but  not  the 
modification  of  these  vehicles,  as 
modification  would  be  considered  a 
rehabilitation  technology  service. 

(50)  Vocational  rehabilitation 
services — 

(i)  If  provided  to  an  individual,  means 
those  services  listed  in  §  361.48;  and 

(ii)  If  provided  for  the  benefit  of 
groups  of  individuals,  also  means  those 
services  listed  in  §  361.49. 

(Authority:  Sec  103  (a)  and  (b)  of  the  Act:  29 
U.S.C  723  (a)  and  (b)) 


Subpart  B— State  Plan  for  Vocational 
Rehabilitation  Sarvicaa 

f  361 .1 0    Submiseion.  approval,  and 
dteapproval  of  the  Stale  plan. 

(a)  Purpose.  In  order  fcH-  a  State  to 
receive  a  grant  imder  this  part,  the 
designated  State  agency  shall  submit  to 
the  Secretary,  and  obtain  approval  of,  a 
State  plan  that  contains  a  description  of 
the  State's  vocational  rehabilitation 
services  program,  the  plans  and  policies 
to  be  followed  in  carrying  out  the 
program,  and  other  information 
requested  by  the  Secretary,  in 
accordance  with  the  requirements  of 
this  part. 

(bj  Separate  part  relating  to 
rehabilitation  of  individuals  who  are 
blind.  If  a  separate  State  agency 
administers  or  supervises  the 
administration  of  a  separate  part  of  the 
State  plan  relating  to  the  rehabilitation 
of  individuals  who  are  blind,  that  part 
of  the  State  plan  must  separately 
conform  to  all  requirements  under  this 
part  that  are  applicable  to  a  State  plan. 

(c)  Consoliaated  rehabilitation  plan. 
The  State  may  choose  to  submit  a 
consolidated  rehabilitation  plan  that 
includes  the  State  plan  for  vocational 
rehabilitation  services  and  the  State's 
plan  for  its  program  for  persons  with 
developmental  disabilities.  The  State 
planning  and  advisory  coimdl  for 
developmental  disabilities  and  the 
agency  administering  the  State's 
program  for  persons  with 
developmental  disabilities  must  concur 
in  the  submission  of  a  consolidated 
rehabilitation  plan.  A  consolidated 
rehabilitation  plan  must  comply  with, 
and  be  administered  in  accordwce 
with,  the  Act  and  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act,  as  amended. 

(d)  Public  participation.  The  State 
shall  develop  the  State  plan  with  input 
fit>m  the  public,  through  public 
meetings,  in  accordance  with  the 
reouirements  of  §  361.20. 

(e)  Duration,  llie  State  plan  must 
cover  a  multi-year  period  to  be 
determined  by  the  Secretary. 

(f)  Submission  of  the  State  plan.  The 
State  shall  submit  the  State  plan  to  the 
Secretary  for  approval — 

(1)  No  later  man  July  1  of  the  year 
preceding  the  first  fiscal  year  for  which 
the  State  plan  is  submitted:  or 

(2)  With  the  prior  approval  of  the 
Secretary,  no  later  than  the  date  on 
which  the  State  is  required  to  submit  a 
State  plan  under  anotiier  Federal  law. 

(g)  Revisions  to  the  State  plan.  The 
State  shall  submit  to  the  Secretary  for 
approval  revisions  to  the  State  plan  in 
accordance  with  the  requirements  of 
this  part  and  34  CFR  76.140. 


(h)  Approval.  The  Secretary  approves 
a  State  plan  and  revisions  to  the  State 
plan  that  conform  to  the  requirements  of 
this  part  and  section  101(a)  of  the  Act. 

(i)  Disapproval.  The  Secretary 
disapproves  a  State  plan  that  does  not 
conform  to  the  requirements  of  this  part 
and  section  101(a)  of  the  Act,  in 
accordance  with  the  following 
procedures: 

(1)  Informal  resolution.  Prior  to 
disapproving  a  State  plan,  the  Secretary 
attempts  to  resolve  disputes  informally 
with  State  officials. 

(2)  Notice.  If,  after  reasonable  effort 
has  been  made  to  resolve  the  dispute,  no 
resolution  has  been  reached,  the 
Secretary  provides  notice  to  the  State 
agency  of  the  intention  to  disapprove 
the  State  plan  and  of  the  opporiimity  for 
a  hearing. 

(3)  State  plan  hearing.  If  the  State 
agency  requests  a  hearing,  the  Secretary 
designates  one  or  more  individuals, 
either  &t)m  the  Department  or 
elsewhere,  not  responsible  for  or 
connected  with  the  administration  of 
this  program,  to  conduct  a  hearing  in 
accordance  with  the  provisions  of  34 
CFR  Part  81,  Subpart  A. 

(4)  Initial  decision.  The  hearing  officer 
issues  an  initial  decision  in  accordance 
with  34  OTl  81.41. 

(5)  Petition  for  review  of  an  initial 
decision.  The  State  agency  may  seek  the 
Secretary's  review  of  the  initial  decision 
in  accordance  with  34  CFR  part  81. 

(6)  Review  by  the  Secretary.  "The 
Secretary  reviews  the  initial  decision  in 
accordance  with  34  CFR  81.43. 

(7)  Final  decision  of  the  Department. 
The  fiiud  decision  of  the  Department  is 
made  in  accordance  with  34  CFR  81.44. 

(8)  Judicial  review.  A  State  may 
appeal  the  Secretary's  decision  to 
disapprove  the  State  plan  by  filing  a 
petition  for  review  with  the  United 
States  Coturt  of  Appeals  for  the  circuit  in 
which  the  State  is  located,  in 
accordance  with  section  107(d)  of  the 
Act. 

(Approved  by  the  Office  of  Management  and 
Bud^t  under  control  number  1820-0500. 
(Authority:  Sec.  6, 101  (a)  and  (b),  and  107(d) 
of  the  Act;  20  U.S.C  1231g(a);  and  29  U.S.C 
705,  721  (a)  and  (b),  and  727(d)) 

f  361.11    Withholding  of  funds. 

(a)  Basis  for  withholding.  The 
Secretary  may  withhold  or  limit 
payments  imder  sections  111,  124,  or 
632(a)  of  the  Act,  as  provided  by  section 
107  (c)  and  (d)  of  the  Act.  if  the 
Secretary  determines  that — 

(1)  The  State  plan,  including  the 
supported  employment  supplement,  has 
been  so  changed  that  it  no  longer 
conforms  with  the  requirements  of  this 
part  or  34  CFR  part  363;  or 
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(2)  In  the  administration  of  the  State 
plan,  there  has  been  a  fiailure  to  comply 
substantially  with  any  provision  of  that 
plan  or  a  program  improvement  plan 
established  in  accordance  with  section 
106  of  the  Act 

(b)  Informal  resolution.  Prior  to 
withholding  or  limiting  payments  in 
accordance  with  this  section,  the 
Secretary  attempts  to  resolve  disputed 
issues  informally  with  State  officials. 

(c)  Notice.  If,  after  reasonable  effort 
has  been  made  to  resolve  the  dispute,  no 
resolution  has  been  reached,  the 
Secretary  provides  notice  to  the  State 
agency  of  the  intention  to  withhold  or 
limit  payments  and  of  the  opportimity 
for  a  hearing. 

(d)  Withholding  hearing.  If  the  State 
agency  requests  a  hearing,  the  Secretary 
designates  one  or  more  individuals, 
either  from  the  Department  or 
elsewhere,  not  responsible  for  or 
connected  with  the  administration  of 
this  program,  to  conduct  a  hearing  in 
accordance  with  the  provisions  of  34 
CFR  part  81,  Subpart  A. 

(e)  Initial  decision.  The  hearing  officer 
issues  an  initial  decision  in  accordance 
with  34  CFR  81.41. 

(f)  Petition  for  review  of  an  initial 
decision.  The  State  agency  may  seek  the 
Secretary's  review  of  the  initial  decision 
in  accordance  with  34  CFR  81.42. 

(g)  Review  by  the  Secretary.  The 
Secretary  reviews  the  initial  decision  in 
accordance  with  34  CFR  81.43. 

(h)  Final  decision  of  the  Department. 
The  final  decision  of  the  Department  is 
made  in  accordance  with  34  CFR  81.44 

(i)  Judicial  review.  A  State  may  appeal 
the  Secretary's  decision  to  withhold  or 
limit  payments  by  filing  a  petition  for 
review  with  the  U.S.  Court  of  Appeals 
for  the  circuit  in  which  the  State  is 
located,  in  accordance  with  section 
107(d)  of  the  Act. 

(Authority:  Sees.  101(b),  107(c),  and  107(d)  of 
the  Act;  29  U.S.C  721(b),  727(cMl)  and  (2), 
and  727(d)) 

State  Plan  Content:  Administration 

1361.12   MetlKNte  of  administration. 

The  State  plan  must  assure  that  the 
State  agency,  and  the  designated  State 
unit  if  applicable,  employs  methods  of 
administration  found  necessary  by  the 
Secretary  for  the  proper  and  efficient 
administration  of  the  plan  and  for 
carrying  out  all  functions  for  which  the 
State  is  responsible  imder  the  plan  and 
this  part,  lliese  methods  must  include 
procedures  to  ensure  acciuate  data 
collection  and  financial  accountability. 

(Authnity:  Sec.  101(a)(6)  of  the  Act:  29 
U.S.C  721(aK6)) 


§361.13   Stat*  agency  for  adminlstFation. 

(a)  Designation  of  State  agency.  The 
State  plan  must  designate  a  State  agency 
as  the  sole  State  agency  to  administer 
the  State  plan,  or  to  supervise  its 
administration  in  a  political  subdivision 
of  the  State  by  a  sole  local  agency,  in 
accordance  with  the  following 
requirements: 

(1)  General.  Except  as  provided  in 
paragraphs  (a)  (2)  and  (3)  of  this  section, 
the  State  plan  must  provide  that  the 
designated  State  agency  is  one  of  the 
following  types  of  agencies: 

(i)  A  State  agency  that  is  an 
independent  State  commission,  board, 
or  other  agency  that  has  as  its  major 
function  vocational  rehabilitation  or 
vocational  and  other  rehabilitation  of 
individuals  with  disabilities. 

(ii)  The  State  agency  administering  or 
supervising  the  administration  of 
education  or  vocational  education  in  the 
State,  provided  that  it  includes  a 
vocational  rehabihtation  unit  as 
provided  in  paragraph  (b)  of  this 
section. 

(iii)  A  State  agency  that  includes  a 
vocational  rehabihtation  unit,  as 
provided  in  paragraph  (b)  of  this 
section,  and  at  least  two  other  major 
oiganizational  units,  each  of  whidi 
administers  one  or  more  of  the  State's 
major  programs  of  pubUc  education. 
pubUc  heaJth,  public  welfare,  or  labor. 

(2)  American  Samoa.  In  the  case  of 
American  Samoa,  the  State  plan  must 
designate  the  Governor. 

(3)  Designated  State  agency  for 
individuals  who  are  blind.  If  a  State 
commission  or  other  agency  that 
provides  assistance  or  services  to 
individuals  who  are  blind  is  authorized 
imder  State  law  to  provide  vocational 
rehabilitation  services  to  individuals 
who  are  blind,  and  this  commission  or 
agency  is  primarily  concerned  with 
vocational  rehabilitation  or  includes  a 
vocational  rehabihtation  unit  as 
provided  in  paragraph  (b)  of  this 
section,  the  State  plan  may  designate 
that  agency  as  the  sole  State  agency  to 
administer  the  part  of  the  plan  under 
which  vocational  rehabihtation  services 
are  provided  for  individuals  who  are 
blind  or  to  supervise  its  administration 
in  a  poUtical  subdivision  of  the  State  by 
a  sole  local  agency. 

(b)  Designation  of  State  unit.  (1)  If  the 
designated  State  agency  is  of  the  type 
specified  in  paragraph  (a)(l)(ii)  or 
(a)(l)(iii)  of  this  section,  or  if  the 
designated  State  agency  specified  in 
paragraph  (a)(3]  of  this  section  does  not 
have  as  its  major  function  vocational 
rehabihtation  or  vocational  and  other 
rehabihtation  of  individuals  with 
disabihties,  the  State  plan  must  assure 
that  the  agency  (or  each  agency  if  two 


agencies  are  designated)  includes  a 
vocational  rehabilitation  bureau, 
division,  or  imit  that — 

(i)  Is  primarily  concerned  with 
vocational  rehabihtation  or  vocational 
and  other  rehabihtation  of  individuals 
with  disabilities  and  is  responsible  for 
the  administration  of  the  State  agency's 
vocational  rehabihtation  program  under 
the  State  plan,  including  those 
responsibiUties  specified  in  paragraph 
(c)  of  this  section; 

(ii)  Has  a  full-time  director; 

(iii)  Has  a  staff,  at  least  90  percent  of 
whom  are  employed  full  time  on  the 
rehabihtation  wori^  of  the  organizational 
unit;  and 

(iv)  Is  located  at  an  organizational 
level  and  has  an  organizational  status 
within  the  State  agency  comparable  to 
that  of  other  major  organizational  units 
of  the  agency  or,  in  the  case  of  an 
agency  described  in  paragraph  (a)(l)(ii) 
of  this  section,  is  so  located  and  has  that 
status  or  has  a  director  who  is  the 
executive  officer  of  the  State  agency. 

(2)  In  the  case  of  a  State  that  has  not 
designated  a  separate  State  agency  for 
individuals  who  are  blind,  as  provided 
for  in  paragraph  (a)(3)  of  this  section, 
the  State  may  assign  responsibihty  for 
the  part  of  the  plan  tmder  which 
vocational  rehabihtation  services  are 
provided  to  individuals  who  are  blind 
to  one  organizational  unit  of  the 
designated  State  agency  and  may  assign 
responsibihty  for  the  rest  of  the  plan  to 
another  organizational  luiit  of  the 
designated  State  agency,  with  the 
provisions  of  paragraph  (b)(1)  of  this 
section  applying  separately  to  each  of 
these  units. 

(c)  Responsibility  for  administration. 
(1)  "The  State  plan  must  assure  that,  at 
a  minimum,  the  following  activities  are 
the  responsibihty  of  the  designated 
State  imit  or  the  sole  local  agency  under 
the  supervision  of  the  State  imit: 

(i)  All  decisions  affecting  ehgibihty 
for  vocational  rehabihtation  services, 
the  natiue  and  scope  of  available 
services,  and  the  provision  of  these 
services. 

(u)  The  determination  that  an 
individual  has  achieved  an  employment 
outcome  under  §  361.56. 

(iii)  Pohcy  formulation  and 
implementation. 

(iv)  The  allocation  and  expenditiue  of 
vocational  rehabihtation  funds. 

(2)  This  responsibihty  may  not  be 
delegated  to  any  other  agency  or 
individual. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
[Authority:  Sec.  101(a)(1)  and  101(a)(2)  of  the 
Act:  29  U.S.C  721(aNl)  and  721(a)(2)) 
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f  361.14   8«jb«mutiSMaag«tey. 

(a)  Geneml  provisions.  (1)  If  the 
Secietaiy  has  withheld  all  funding  from 
a  State  under  §  361.11,  the  State  may 
designate  another  agency  to  substitute 
for  the  designated  State  agency  in 
carrying  out  the  State's  program  of 
vocational  rehabilitation  services. 

(2)  Any  public  or  nonprofit  private 
organization  or  agency  within  the  State 
or  any  political  subdivision  of  the  State 
is  eligible  to  be  a  substitute  agency. 

(3)  The  substitute  agency  snail  submit 
a  State  plan  that  meets  the  requirements 
ofthispart. 

(4)  Tne  Secretary  makes  no  grant  to  a 
substitute  agency  until  the  Secretary 
approves  its  plan. 

fb)  Substitute  agency  matching  share. 
The  Secretary  does  not  make  any 
pa3nnent  to  a  substitute  agency  unless  it 
has  provided  assurances  that  it  will 
contribute  the  same  matching  share  as 
the  State  would  have  been  required  to 
contribute  if  the  State  agency  were 
carrying  out  the  vocational 
rehabilitation  program. 

(Approved  by  the  OfRce  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec.  107(c)(3)  of  the  Act;  29 
U.S.C  727(c)(3)) 

f  361.15    Local  administration. 

(a)  If  the  State  plan  provides  for  local 
administration,  it  must — 

(1)  Identify  each  local  agency; 

(2)  Assure  that  each  local  agency  is 
imder  the  supervision  of  the  designated 
State  unit  and  is  the  sole  local  agency 
as  defined  in  §  361.5(b)(41)  that  is 
responsible  for  the  administration  of  the 
program  within  the  political  subdivision 
that  it  serves;  and 

(3)  Describe  the  methods  each  local 
agency  will  use  to  administer  the 
vocational  rehabilitation  program,  in 
accordance  with  the  State  plan. 

(b)  A  separate  local  agency  serving 
individuals  who  are  blind  may 
administer  that  part  of  the  plan  relating 
to  vocational  rehabilitation  of 
individuals  who  are  blind,  under  the 
supervision  of  the  designated  State  unit 
for  individuals  who  are  blind. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec  7(9)  and  101(a)(1)(A)  of  the 
Act;  29  U.S.C  706(9)  and  721(a)(1)(A)) 

f  361.16    EstabiishmantofanlndapMNlont 
coimnlsalon  or  a  State  RehabHitation 
Advlaory  CouncH. 

(a)  General  requirement.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  the  State  plan  must  contain  one 
of  the  following  two  assxuances: 

(1)  An  assurance  that  the  State  agency 
is  an  independent  State  commission 
that— 


(i)  Is  primarily  concerned  with 
vocational  rehabilitation  or  vocational 
and  other  rehabilitation  services,  in 
accordance  with  §  361.13(a)(l)(i); 

(ii)  Is  con simier-con trolled  by  persons 
who— 

(A)  Are  individuals  with  physical  or 
mental  impairments  that  substantially 
limit  major  Ufa  activities:  and 

(B)  Represent  individuals  with  a 
broad  range  of  disabilities; 

(iii)  Includes  individuals  representing 
&mily  members,  advocates,  and 
authorized  representatives  of 
individuals  with  mental  impairments; 
and 

(iv)  Conducts  a  review  and  analysis  of 
the  effectiveness  of  and  consumer 
satisfaction  with  vocational 
rehabilitation  services  and  providers  in 
the  State,  in  accordance  with  the 
provisions  in  §  361.17(h)(3). 

(2)  An  assurance  that — 

(i)  The  State  has  established  a  State 
Rehabilitation  Advisory  Council 
(Coimcil)  that  meets  the  requirements  of 
§361.17; 

(ii)  The  designated  State  unit  seeks 
and  seriously  considers,  on  a  regular 
and  ongoing  basis,  advice  from  the 
Council  regarding  the  development, 
implementation,  and  amendment  of  the 
State  plan,  the  strategic  plan,  and  other 
policies  and  procedures  of  general 
applicability  pertaining  to  Oie  provision 
of  vocational  rehabilitation  services  in 
the  State: 

(iii)  The  designated  State  wait 
transmits  to  the  Coimcil — 

(A)  All  plans,  reports,  and  other 
information  required  imder  the  Act  to 
be  submitted  to  the  Secretary; 

(B)  Copies  of  all  written  policies, 
practices,  and  procedures  of  general 
applicability  provided  to  or  used  by 
rehabilitation  personnel:  and 

(C)  Copies  of  due  process  hearing 
decisions  in  a  manner  that  preserves  the 
confidentiality  of  the  participants  in  the 
hearings;  and 

(iv)  The  State  plan  summarizes 
annually  the  advice  provided  by  the 
Council,  including  recommendations 
from  the  annual  report  of  the  Council, 
the  siuvey  of  consumer  satisfaction,  and 
other  reports  prepared  by  the  Council, 
and  the  State  agency's  response  to  the 
advice  and  recommendations,  including 
the  manner  in  which  the  State  will 
modify  its  policies  and  procedures 
based  on  the  survey  of  consumer 
satisfaction  and  explanations  of  reasons 
for  rejecting  any  advice  or 
recommendations  of  the  Council. 

(b)  Exception  for  separate  State 
agency  for  individuals  who  are  bUnd.  In 
the  ase  of  a  State  that  designates  a 
separate  State  agency,  under 
§  361.13(a)(3).  to  administer  the  part  of 


the  State  plan  under  which  vocational 
rehabilitation  services  are  provided  to 
individuals  who  are  blind,  the  State 

J>lan  must  contain  one  of  the  following 
bur  assurances: 

(1)  An  assurance  that  an  independent 
commission  in  accordance  with 
paragraph  (a)(1)  of  this  section  is 
responsible  under  State  law  for 
operating  or  overseeing  the  operation  of 
the  vocational  rehabilitation  program  of 
both  the  State  agency  that  administers 
the  part  of  the  State  plan  under  which 
vocational  rehabilitation  services  are 
provided  to  individuals  who  are  blind 
and  the  State  agency  that  administers 
the  remainder  of  the  State  plan. 

(2)  An  assvuance  that — 

(i)  An  independent  commission  that 
is  consumer-controlled  by,  and 
represents  the  interests  of,  individuals 
who  are  blind  and  conducts  a  review 
and  analysis  of  the  effectiveness  of  and 
consumer  satisfection  with  vocational 
rehabilitation  services  and  providers,  in 
accordance  with  the  provisions  of 
§  361.17(h)(3),  is  responsible  under 
State  law  for  operating,  or  overseeing 
the  operation  of,  the  vocational 
rehabilitation  program  in  the  State  for 
individuals  who  are  blind;  and 

(ii)  An  independent  commission  that 
is  consimier-controlled  in  accordance 
with  paragraph  (a)(l)(i)  of  this  section 
and  conducts  a  review  and  analysis  of 
the  effectiveness  of  and  consiuner 
satisfaction  with  vocational 
rehabilitation  services  and  providere,  in 
accordance  with  §  361.17(h)(3).  is 
responsible  under  State  law  for 
operating,  or  overseeing  the  operation 
of,  the  vocational  rehabilitation  program 
in  the  State  for  all  individuals  with 
disabilities,  except  individuals  who  are 
blind. 

(3)  An  assurance  that — 

(i)  An  independent  commission  that 
is  consumer-controlled  by.  and 
represents  the  interests  of,  individuals 
who  are  blind  and  that  conducts  a 
review  and  analysis  of  the  effectiveness 
of  and  consumer  satisfaction  with 
vocational  rehabilitation  services  and 
providera,  in  accordance  with 
§  361.17(h)(3),  is  responsible  under 
State  law  for  operating,  or  overseeing 
the  operation  of,  the  vocational 
rehabilitation  program  in  the  State  for 
individuals  who  are  blind;  and 

(ii)  The  State  has  established  a  State 
Rehabilitation  Advisory  Council  that 
meets  the  criteria  in  §  361.17  and  carries 
out  the  duties  of  a  Council  with  respect 
to  functions  for,  and  services  provided 
to,  individuals  with  disabifities,  except 
for  individuals  who  are  blind. 

(4)  An  assurance  that — 

(i)  An  independent  commission  that 
is  consumer-controlled  in  accordance 


UMI 
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with  paragraph  (a)(l)(i)  of  this  section 
and  conducts  a  review  and  analysis  of 
the  effectivaiess  of  and  consumer 
satisfaction  with  vocational 
rehabilitation  services  and  providers,  in 
accordance  with  the  provisions  of 
§  361.17(h)(3),  is  responsible  under 
State  law  for  operating  or  overseeing  the 
operation  of  the  vocational 
rehabilitation  services  for  all 
individuals  in  the  State,  except 
individuals  who  are  bUnd;  and 

(ii)  The  State  has  established  a  State 
Rehabilitation  Advisory  Council  that 
meets  the  criteria  in  §  361.17  and  carries 
out  the  duties  of  a  Qjundl  with  respect 
to  functions  for.  and  services  provided 
to,  individuals  who  are  blind. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 

(Authority:  Sec.  101(a)(32)  and  101(a){36)  of 
the  Act:  29  U.S.C  721(aH32)  and  721(a)(36)) 

§361.17    RequlTMMntsforaStalt 
RehaMHIalion  Advisory  Council. 

If  the  State  plan  contains  an  assurance 
that  the  State  has  established  a  Council 
under  §361. 16(a)(2),  (b)(3)(ii),  or 
(b)(4)(ii),  the  State  plan  must  also 
contain  an  assurance  that  the  Coimcil 
meets  the  following  requirements: 

(a)  Appointment.  (1)  The  members  of 
the  Council  shall  be— 

(i)  Appointed  by  the  Governor,  or 
(ii)  If  State  law  vests  appointment 
authority  in  an  entity  other  than,  or  in 
conjimction  with,  the  Governor  (such  as 
one  or  more  houses  of  the  State 
legislature  or  an  independent  board  that 
has  general  appointment  authority), 
appointed  by  diat  entity  or  entities. 
(2)  The  appointing  authority  shall 
select  members  of  the  Coimcil  after 
soliciting  recommendations  from 
representatives  of  organizations 
representing  a  broad  range  of 
individuals  with  disabilities  and 
organizations  interested  in  individuals 
with  disabilities. 

(b)  Composition. — (1)  General.  Except 
as  provided  in  paragraph  (b)(3)  of  this 
sec^on,  the  Council  shall  be  composed 
of  at  least  13  members,  including — 

(i)  At  least  one  representative  of  the 
Statewide  Independent  Living  Coimcil, 
who  shall  be  the  chairperson  of,  or  other 
individual  recommended  by,  the 
Statewide  Independent  Living  Council: 

(ii)  At  least  one  representative  of  a 
parent  training  and  information  center 
established  pursuant  to  section  631(e)(1) 
of  IDEA; 

(iii)  At  least  one  representative  of  the 
Client  Assistance  Pn^gram  (CAP), 
established  under  34  CFR  Part  370,  who 
shall  be  the  director  of,  or  other 
individual  recommended  by,  the  CAP; 

(iv)  At  least  one  vocational 
rehabilitation  counselor  with  knowledge 


of  and  experience  with  vocational 
rehabilitation  programs  who  serves  as 
an  ex  officio,  nonvoting  member  if 
employed  by  the  designated  State 
agency; 

(v)  At  least  one  representative  of 
community  rehabiUtation  program 
service  providers; 

(vi)  Four  representatives  of  business, 
industry,  and  labor; 

(vii)  Representatives  of  disability 
groups  that  include  a  cross  section  of— 

(A)  Individuals  with  physical, 
cognitive,  sensory,  and  mental 
disabilities;  and 

(B)  Peuents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  individuals  with 
disabilities  who  have  difficulty 
representing  themselves  due  to  their 
disabilities; 

(viii)  Current  or  former  appUcants  for, 
or  recipients  of,  vocational 
rehabilitation  services;  and 

(ix)  The  director  of  the  designated 
State  unit  as  an  ex  officio,  nonvoting 
member. 

(2)  Employees  of  the  designated  State 
agency.  Employees  of  the  designated 
State  agency  may  serve  only  as 
nonvoting  members  of  the  Council. 

(3)  Composition  of  a  separate  Council 
for  a  separate  State  agency  for 
individuals  who  are  blind.  Except  as 
provided  in  paragraph  (b)(4)  of  this 
section,  if  the  State  establishes  a 
separate  Council  for  a  separate  State 
agency  for  individuals  who  are  blind, 
that  Council  shall — 

(i)  Conform  with  all  of  the 
composition  requirements  for  a  Council 
under  paragraph  (b)(1)  of  this  section, 
except  the  requirements  in  paragraph 
(b)(l)(vii),  unless  the  exception  in 
paragraph  (b)(4)  of  this  section  applies; 
and 

(ii)  Include — 

(A)  At  least  one  representative  of  a 
disability  advocacy  group  representing 
individuals  who  are  blind;  and 

(B)  At  least  one  parent,  family 
member,  guardian,  advocate,  or 
authorized  representative  of  an 
individual  who  is  blind,  has  multiple 
disabilities,  and  has  difficulty 
representing  himself  or  herself  due  to 
disabilities. 

(4)  Exception.  If  State  law  in  effect  on 
October  29, 1992  requires  a  separate 
Council  under  paragraph  (b)(3)  of  this 
section  to  have  fewer  than  13  members, 
the  separate  Council  is  deemed  to  be  in 
compUance  with  the  composition 
requirements  in  paragraphs  (b)(l)(vi) 
and  (b)(l)(viii)  of  this  section  if  it 
includes  at  least  one  representative  who 
meets  the  requirements  for  each  of  those 
paragraphs. 


(c)  Majority.  A  ma)ority  of  the  Council 
members  shall  be  individuals  with 
disabilities  who  are  not  employed  by 
the  designated  State  unit. 

(d)  Chairperson.  The  chairperson 
shall  be — 

(1)  Selected  by  the  members  of  the 
Council  from  amixig  the  voting 
members  of  the  Coimcil,  subject  to  the 
veto  power  of  the  Governor;  or 

(2)  If  the  Governor  does  not  have  veto 
power  pursuant  to  State  law,  selected  by 
the  Governor,  or  by  the  Coimcil  if 
required  by  the  Governor,  from  among 
the  voting  members  of  the  Council. 

(e)  Terms  of  appointment.  (1)  Each 
member  of  the  Council  shall  be 
appointed  for  a  term  of  no  more  than 
three  years  and  may  serve  for  no  more 
than  two  consecutive  full  terms. 

(2)  A  member  appointed  to  fill  a 
vacancy  occurring  prior  to  the  end  of 
the  term  for  which  the  predecessor  was 
appointed  shall  be  appointed  for  the 
remainder  of  the  predecessor's  term. 

(3)  The  terms  of  service  of  the 
members  initially  appointed  must  be  for 
varied  numbers  of  years  to  ensure  that 
terms  expire  on  a  staggered  basis. 

(f)  Vacancies.  (1)  A  vacancy  in  the 
membership  of  the  Council  must  be 
fiUed  in  the  same  manner  as  the  original 
appointment. 

(2)  No  vacancy  affects  the  power  of 
the  remaining  members  to  execute  the 
duties  of  the  Council. 

(g)  Conflict  of  interest  No  member  of 
the  Council  shall  cast  a  vote  on  any 
matter  that  would  provide  direct 
financial  benefit  to  the  member  or  the 
member's  organization  or  otherwise  give 
the  appearance  of  a  conffict  of  interest 
under  State  law. 

(h)  Functions.  The  Council  shall — 

(1)  Review,  analyze,  and  advise  the 
designated  State  unit  regarding  the 
performance  of  the  State  unit's 
responsibilities  under  this  part, 
particularly  responsibilities  related  to— 

(i)  Eligitolity,  including  order  of 
selection; 

(ii)  The  extent,  scope,  and 
effectiveness  of  services  provided;  and 

(iii)  Functions  performed  by  State 
agencies  that  affect  or  potentially  affect 
the  ability  of  individuals  with 
disabilities  to  achieve  rehabilitation 
goals  and  obiectives  under  this  part; 

(2)  Advise,  and  at  the  discretion  of  the 
State  agency  assist,  the  State  unit  in  the 
preparation  of  appUcations,  the  State 
plan,  the  strategic  plan,  and 
amendments  to  the  plans,  reports,  needs 
assessments,  and  evaluations  required 
by  this  part; 

(3)  To  the  extent  feasible,  conduct  a 
review  and  analysis  of  the  effectiveness 
of,  and  consumer  satisfaction  with — 

(i)  The  functions  performed  by  State 
agencies  and  other  public  and  private 
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entities  responsible  for  serving 
individuals  with  disabilities;  and 

(ii)  The  vocational  rehabilitation 
services  provided  by  State  agencies  and 
other  public  and  private  entities 
responsible  for  providing  vocational 
rehabilitation  services  to  individuals 
with  disabilities  from  funds  made 
available  under  the  Act  or  through  other 
pubhc  or  private  sources; 

(4)  Prepare  and  submit  to  the 
Governor,  or  appropriate  State  entity, 
and  to  the  Secretary  no  later  than  90 
days  after  the  end  of  the  Federal  fiscal 
year  an  annual  report  on  the  status  of 
vocational  rehabilitation  programs 
operated  within  the  State  and  make  the 
report  available  to  the  public  through 
appropriate  modes  of  communication; 

(5)  Gx)rdinate  with  other  councils 
within  the  State,  including  the 
Statewide  Independent  Living  Coimdl 
established  under  34  CFR  part  364.  the 
advisory  panel  estabUshed  under 
section  613(a)(12)  of  IDEA,  the  State 
Planning  Ck>imcil  described  in  section 
124  of  the  Etevelopmental  Disabilities 
Assistance  and  Bill  of  Rights  Act,  and 
the  State  mental  health  planning 
coimdl  established  under  section 
1916(e)  of  the  Public  Health  Service  Act; 

(6)  Advise  the  designated  State  agency 
and  provide  for  coordination  and  the 
establishment  of  working  relationships 
between  the  designated  State  agency 
and  the  Statewide  Independent  Living 
Council  and  centers  for  independent 
living  within  the  State;  and 

(7)  Perform  other  comparable 
functions,  consistent  with  the  purpose 
of  this  part,  that  the  Council  determines 
to  be  appropriate. 

(i)  Resources.  (1)  The  Coimdl,  in 
conjunction  with  die  designated  State 
unit,  shall  prepare  a  plan  for  the 
provision  of  resources,  including  staff 
and  other  personnel,  that  may  be 
necessary  for  the  Coundl  to  carry  out  its 
functions  under  this  part. 

(2)  In  implementing  the  resources 
plan,  the  Coundl  shall  rely  on  existing 
resources  to  the  maximum  extent 
possible. 

(3)  Any  disagreements  between  the 
designated  State  imit  and  the  Coundl 
regarding  the  amount  of  resources 
necessary  must  be  resolved  by  the 
Governor  or  other  appointing  entity, 
consistent  with  paragraphs  (i)(l)  and  (2) 
of  this  section. 

(4)  The  Coundl  shall,  consistent  with 
State  law,  supervise  and  evaluate  the 
staff  and  persoimel  that  are  necessary  to 
carry  out  its  functions. 

(5)  Those  staff  and  personnel  that  are 
assisting  the  Coundl  in  carrying  out  its 
functions  may  not  be  assigned  duties  by 
the  designated  State  unit  or  any  other 


agency  or  office  of  the  State  that  would 
create  a  conflict  of  interest, 
(j)  Meetings.  The  Coimdl  shall — 

(1)  Convene  at  least  four  meetings  a 
year  to  conduct  Coimdl  business  that 
are  publidy  announced,  open  and 
accessible  to  the  pubUc,  including 
individuals  with  disabilities,  unless 
there  is  a  valid  reason  for  an  executive 
session;  and 

(2)  Condud  forums  or  hearings,  as 
appropriate,  that  are  publicly 
announced,  open  and  accessible  to  the 
public,  induding  individuals  with 
disabilities. 

(k]  Compensation.  Funds 
appropriated  under  Title  I  of  the  Art. 
except  funds  to  carry  out  sections  112 
and  130  of  the  Art.  may  be  used  to 
compensate  and  reimburse  the  expenses 
of  Coundl  members  in  accordance  with 
section  105(g)  of  the  Art. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 

(Authority:  Sec.  105  of  the  Act;  29  U.S.C 
725) 

f  361-18    CoinpreheiMive  system  of 
personnel  development 

The  State  plan  must  describe  the 
procedures  and  activities  the  State 
agency  will  undertake  to  establish  and 
maintain  a  comprehensive  system  of 
persoimel  development  designed  to 
ensure  an  adequate  supply  of  qualified 
rehabilitation  personnel,  including 
professionals  and  paraprofessionals.  for 
the  designated  State  unit.  If  the  State 
agency  has  a  State  Rehabilitation 
Advisory  Council,  this  description 
must,  at  a  minimum,  spedfy  diat  the 
Council  has  an  opportunity  to  review 
and  comment  on  the  development  of 
plans,  polides,  and  procedures 
necessary  to  meet  the  requirements  of 
paragraphs  (b)  through  (d)  and 
paragraph  (f)  of  this  section.  This 
description  must  also  conform  with  the 
following  requirements: 

(a)  Data  system  on  personnel  and 
personnel  development.  The  State  plan 
must  describe  the  development  and 
maintenance  of  a  system  by  the  State 
agency  for  collecting  and  analyzing  on 
an  aimual  basis  data  on  qualified 
personnel  needs  and  personnel 
development,  in  accordance  with  the 
following  requirements: 

(1)  Data  on  qualified  personnel  needs 
must  include — 

(i)  The  number  of  personnel  who  are 
employed  by  the  State  agency  in  the 
provision  of  vocational  rehabilitation 
services  in  relation  to  the  number  of 
individuals  served,  broken  down  by 
personnel  category; 

(ii)  The  numoer  of  personnel 
currently  needed  by  the  State  agency  to 
provide  vocational  rehabilitation 


services,  broken  down  by  personnel 
catqgonr;  and 

(iii)  nojections  of  the  number  of 
personnel,  broken  down  by  personnel 
category,  who  will  be  needed  by  the 
State  agency  to  provide  vocational 
rehabilitation  services  in  the  State  in 
five  years  based  on  projections  of  the 
number  of  individuals  to  be  served, 
induding  individuals  ivith  severe 
disabilities,  the  number  of  personnel 
exported  to  retire  or  leave  the  field,  and 
other  relevant  fartors. 

(2)  Data  on  personnel  development 
must  include — 

(i)  A  list  of  the  institutions  of  higher 
education  in  the  State  that  are  preparing 
vocational  rehabilitation  professionals, 
by  type  of  prosam; 

(ii)  The  nuxnoer  of  students  enrolled 
at  each  of  those  institutions,  broken 
down  by  type  of  program;  and 

(iii)  Tne  number  of  students  who 
graduated  during  the  prior  year  from 
each  of  those  institutions  with 
certification  or  licensure,  or  with  the 
credentials  for  certification  or  licensure, 
broken  down  by  the  personnel  category 
for  which  they  have  received,  or  have 
the  credentials  to  receive,  certification 
or  licensure. 

(b)  Plan  for  recruitment,  preparation, 
and  retention  of  qualified  personnel. 
The  State  plan  must  describe  the 
development,  updating,  and 
implementation  of  a  plan  to  address  the 
current  and  projerted  needs  for 
personnel  \vho  are  qualified  in 
accordance  with  paragraph  (c)  of  this 
section.  The  plan  must  identify  the 
persoimel  needs  based  on  the  data 
collection  and  analysis  system 
described  in  paragraph  (a)  of  this 
section  and  must  provide  for  the 
coordination  and  fadlitation  of  efforts 
between  the  designated  State  unit  and 
institutions  of  higher  education  and 
professional  assodations  to  recruit, 
prepare,  and  retain  personnel  who  are 
qualified  in  accordance  with  paragraph 
(c)  of  this  section,  including  personnel 
from  minority  backgrounds  and 
personnel  who  are  individuals  with 
disabilities. 

(c)  Personnel  standards.  (1)  The  State 
plan  must  indude  the  State  agency's 
polides  and  describe  the  procedures  the 
State  agency  will  undertake  to  establish 
and  maintain  standards  to  ensure  that 
professional  and  paraprofessional 
personnel  needed  within  the  State  unit 
to  carry  out  this  part  are  appropriately 
and  adequately  prepared  and  trained, 
induding — 

(i)  Standards  that  are  consistent  wi^i 
any  national  or  State-approved  or 
-recognized  certification,  licensing,  or 
registration  requirements,  or,  in  the 
absence  of  these  requirements,  other 
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comparable  requirements  (including 
State  personnel  requirements),  that 
apply  to  the  profession  or  discipline  in 
which  that  category  of  personnel  is 
providing  vocational  rehabilitation 
services;  and 

(ii)  To  the  extent  that  existing 
standards  are  not  based  on  the  highest 
requirements  in  the  State,  the  steps  the 
State  is  currently  taking  and  the  steps 
the  State  plans  to  take  to  retrain  or  hire 
personnel  to  meet  standards  that  are 
based  on  the  highest  requirements  in  the 
State,  including  measiues  to  notify  State 
unit  personnel,  the  institutions  of  higher 
education  identified  under  paragraph 
(a)(2)(i)  of  this  section,  and  other  public 
agencies  of  these  steps  and  the  timelines 
for  taking  each  step. 

(2)  As  used  in  this  section — 

(i)  Highest  requirements  in  the  State 
applicable  to  that  profession  or 
discipline  means  the  highest  entry-level 
academic  degree  needed  for  any 
national  or  State-approved  or 
-recognized  certification,  licensing, 
registration,  or  other  comparable 
requirements  that  apply  to  that 
profession  or  discipline.  The  ciurent 
requirements  of  all  State  statutes  and 
regulations  of  other  agencies  in  the  State 
applicable  to  that  profession  or 
discipline  must  be  considered  and  must 
be  kept  on  file  by  the  designated  State 
unit  and  available  to  the  public. 

(ii)  Profession  or  discipline  means  a 
specific  occupational  category, 
including  any  paraprofessiooial 
occupational  category,  that — 

(A)  Provides  rehabilitation  services  to 
individuals  with  disabilities: 

(B)  Has  been  established  or  designated 
by  the  State;  and 

(C)  Has  a  specified  scope  of 
responsibiUty. 

(d)  Staff  development.  (1)  The  State 
plan  must  include  the  State  agency's 
policies  and  describe  the  procures 
and  Activities  the  State  agency  will 
undertake  to  ensure  that  all  personnel 
employed  by  the  State  unit  receive 
appropriate  and  adequate  training, 
including  a  description  of— 

(i)  A  system  of  staff  development  for 
rehabilitation  professionals  and 
paraprofassionals  within  the  State  unit, 
particularly  with  respect  to 
rehabilitation  technology;  and 

(ii)  Procedures  for  acquiring  and 
disseminating  to  rehabilitation 
professionals  and  paraprofessionals 
within  the  designated  State  unit 
significant  knowledge  from  research  and 
other  sources,  including  procedures  for 
providing  training  regarding  the 
amendments  to  the  Rehabilitation  Act  of 
1973  made  by  the  Rehabilitation  Act 
Amendments  of  1992. 


(2)  The  specific  training  areas  for  staff 
development  must  be  based  on  the 
needs  of  each  State  imit  and  may 
include,  but  are  not  limited  to,  training 
with  respect  to  the  requirements  of  the 
Americans  with  Disabilities  Act,  IDEA, 
and  Social  Security  work  incentive 
programs,  training  to  &cilitate  informed 
choice  under  this  program,  and  training 
to  improve  the  provision  of  services  to 
culturally  diverse  populations. 

(e)  Personnel  to  address  individual 
communication  needs.  The  State  plan 
must  describe  how  the  State  imit — 

(1)  Includes  among  its  personnel,  or 
obtains  the  services  of,  individuals  able 
to  communicate  in  the  native  languages 
of  applicants  and  eligible  individuals 
who  have  limited  English  speaking 
abiUty;  and 

(2)  Includes  among  its  personnel,  or 
obtains  the  services  of,  individuals  able 
to  communicate  with  applicants  and 
eligible  individuals  in  appropriate 
modes  of  communication. 

(f)  Performance  evaluation  system. 
The  State  plan  must  describe  how  the 
system  for  evaluating  the  performance 
of  rehabilitation  counselors, 
coordinators,  and  other  personnel  used 
in  the  State  unit  facilitates,  and  in  no 
way  impedes,  the  accomplishment  of 
the  purpose  and  policy  of  the  program 
as  described  in  sections  100(a)(2)  and 
100(a)(3)  of  the  Act,  including  the     - 
policy  of  serving,  among  others, 
individuals  with  the  most  severe 
disabilities. 

(g)  Coordination  with  persormel 
development  under  IDEA.  The  State 
plan  must  describe  the  procediues  and 
activities  the  State  agency  will 
undertake  to  coordinate  its 
comprehensive  system  of  personnel 
development  under  the  Act  with 
personnel  development  imder  IDEA. 

(Approved  l>y  the  OfBce  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec  101  (a)(7)  and  (a)(35)  of  the 
Act:  29  U.S.C  721(a)  (7)  and  (35)) 

Note:  Under  the  Act  and  the  regulations  in 
this  part,  the  State  agency  is  required  to 
collect  and  analyze  data  regarding  personnel 
needs  by  type  or  category  of  personnel.  The 
personnel  data  must  be  collected  and 
analyzed  acceding  to  personnel  category 
breakdowns  that  are  based  on  the  major 
categories  of  staff  in  the  State  unit.  Similarly, 
the  data  from  institutions  of  higher  education 
must  be  broken  down  by  type  of  program  to 
correspond  as  closely  as  possible  wnth  the 
personnel  categories  of  the  State  unit 

{361.19    Afflmurtlve  action  for  kKSMduals 
with  rtliiNHtiea. 

The  State  plan  must  assure  that  the 
State  agency  takes  affirmative  action  to 
employ  and  advance  in  employment 
qualified  individuals  with  disabilities. 


(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec  101(a)(6)(A)  of  the  Act;  29 
U.S.C  721(a)(6)(A)) 

1361.20   State  plan  davaiopnMnt 

(a)  Public  participation 
requirements. — (1)  Plan  development 
and  revisions.  The  State  plan  must 
assure  that  the  State  unit  conducts 
public  meetings  throughout  the  State  to 
provide  all  segments  of  the  public, 
including  interested  groups, 
organizations,  and  individuals,  an 
opportunity  to  comment  on  the  State 
plan  prior  to  its  development  and  to 
comment  on  any  revisions  to  the  State 
plan. 

(2)  Notice  requirements.  The  State 
plan  must  assure  that  the  State  unit, 
prior  to  conducting  public  meetings, 
provides  appropriate  tmd  sufficient 
notice  throughout  the  State  of  the 
meetings  in  accordance  with — 

(i)  State  law  governing  public 
meetings:  or 

(ii)  In  the  absence  of  State  law 
governing  pubUc  meetings,  procedures 
developed  by  the  State  unit  in 
considtation  with  the  State 
Rehabihtation  Advisory  Council. 

(3)  Revisions  based  on  consumer 
satisfaction  surveys.  The  State  plan 
must  describe  the  manner  in  which  the 
State's  policies  and  procedures  will  be 
revised  based  on  the  results  of  consimier 
satisfaction  surveys  conducted  by  the 
State  Rehabihtation  Advisory  Coimdl 
under  §  361.17(h)(3)  or  by  the  State 
agency  if  it  is  an  independent 
commission  in  accordance  with  the 
requirements  of  §  361.16. 

(o)  Special  consultation  requirements. 
The  State  plan  must  assiu«  that,  as 
appropriate,  the  State  unit  actively 
consults  in  the  development  and 
revision  of  the  State  plan  with  the  CAP 
director,  the  State  Rehabihtation 
Advisory  Council,  and,  as  appropriate, 
those  Indian  tribes,  tribal  organizations, 
and  native  Hawaiian  organizations  that 
represent  significant  numbers  of 
individuals  with  disabihties  within  the 
State. 

(c}  Summary  of  public  amunents.  The 
State  plan  must  include  a  siunmary  of 
the  pubUc  comments  on  the  State  plan, 
including  comments  on  revisions  to  the 
State  plan  and  the  State  unit's  respcmse  - 
to  those  comments. 

(d)  Appropriate  modes  of 
communication.  The  State  unit  shall 
provide,  through  appropriate  modes  of . 
commimication,  the  notices  of  the 
pubUc  meetings,  any  materials 
furnished  prior  to  or  during  the  public 
meetings,  and  the  approved  State  plan. 

(Approved  by  the  OfBce  of  Management  and 
Budget  luder  control  number  1820-0500.) 
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(Authority:  Sx.  101(aM20).  101(a)(23), 
101(aX32).  and  105(c)(2)  of  the  Act;  29  U.S.C 
721(aX20).  (23).  and  (32)  and  725(cK2)) 

f  361.21    ConsulMtons  regarding  ttia 
admMstraiion  of  ttM  State  plan. 

(a)  The  State  plan  must  assure  that,  in 
connection  with  matters  of  general 
policy  development  and 
implementation  arising  in  the 
administration  of  the  State  plan,  the 
State  unit  seeks  and  takes  into  account 
the  views  of — 

(1)  Individuals  who  receive  vocational 
rehabilitation  services  or,  as 
appropriate,  the  individuals' 
representatives; 

(2)  Personnel  working  in  the  field  of 
vocational  rehabilitation: 

(3)  Providers  of  vocational 
rehabilitation  services; 

(4)  The  CAP  director;  and 

(5)  The  State  Rehabilitation  Advisory 
Council,  if  the  State  has  a  Coimcil. 

(b)  The  State  plan  must  specifically 
describe  the  manner  in  which  the  State 
unit  will  take  into  accoimt  the  views 
regarding  State  policy  and 
administration  of  the  State  plan  that  are 
expressed  in  the  consiuner  satisfaction 
surveys  conducted  by  the  State 
Rehabilitation  Advisory  Council  under 
§  361.17(h)(3)  or  by  the  State  agency  if 
it  is  an  independent  commission  in 
accordance  with  the  requirements  of 

§  361.16(a)(1). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(18),  101(a)(32).  and 
10.S(c)(2)  of  the  Act;  29  U.S.C  721(a)(18), 
721(a)(32),  and  725(c)(2)) 

1361.22    CoopenMon  ivltti  agencies 
responsible  (or  students  wrtth  disabilities. 

(a)  Students  with  disabilities  who  are 
receiving  special  education  services. — 
(1)  General.  The  State  plan  must  contain 
plans,  policies,  and  procedures  that  are 
designed  to  facilitate  the  transition  of 
students  who  are  receiving  special 
education  services  from  the  provision  of 
a  free  appropriate  pubUc  education 
under  the  responsibility  of  an 
educational  agency  to  the  provision  of 
vocational  rehabilitation  services  under 
the  responsibility  of  the  designated 
State  unit.  These  plans,  policies,  and 
procedures  must  provide  for  the 
development  and  completion  of  the 
IWRP  before  the  student  leaves  the 
school  setting  for  each  student 
determined  to  be  eligible  for  vocational 
rehabilitation  services  or,  if  the 
designated  State  unit  is  operating  under 
an  order  of  selection,  for  each  eligible 
student  able  to  be  served  under  the 
order.  The  IWRP  must,  at  a  minimiun, 
identify  the  long-term  rehabilitation 
goals,  intermediate  rehabilitation 


objectives,  and  goals  and  objectives 
related  to  enabling  the  student  to  live 
independently,  to  the  extent  these  goals 
and  objectives  are  included  in  the 
student's  individualized  education 
pronam. 

(2)  Formal  interagency  agreement 
The  State  plan  must  assure  that  the 
State  unit  enters  into  formal  interagency 
agreements  with  the  State  educational 
agency  and.  as  appropriate,  with  local 
educational  agencies,  that  are 
responsible  for  the  free  appropriate 
public  education  of  students  with 
disabilities  who  are  receiving  special 
education  services.  Formal  interagency 
agreements  must,  at  a  minimum, 
identify — 

(i)  Policies,  practices,  and  procedures 
that  can  be  coordinated  between  the 
agencies,  including  definitions, 
standards  for  eligibility,  policies  and 
procedures  for  making  referrals, 
procediues  for  outreach  to  and 
identification  of  youth  who  are 
receiving  special  education  services  and 
are  in  need  of  transition  services,  and 
procedures  and  timeframes  for 
evaluation  and  follow-up  of  those 
student^; 

(ii)  The  roles  of  each  agency, 
including  provisions  for  determining 
State  lead  agencies  and  qualified 
personnel  responsible  for  transition 
services; 

(iii)  Procedures  for  providing  training 
for  staff  of  State  and  local  educational 
agencies  as  to  the  availability,  benefits 
of,  and  eligibility  standards  for 
vocational  rehabilitation  services,  to  the 
extent  practicable; 

(iv)  Available  resources,  including 
sources  of  funds  for  the  development 
and  expansion  of  services; 

(v)  Tne  financial  responsibility  of 
each  agency  in  providing  services  to 
students  with  disabilities  who  are 
receiving  special  education  services, 
consistent  with  State  law; 

(vi)  Procedures  for  resolving  disputes 
between  the  agencies  that  are  parties  to 
the  araeement;  and 

(vii)  All  other  com{>onents  necessary 
to  ensure  meaningful  cooperation 
among  agencies,  including  procedtnes 
to  facilitate  the  development  of  local 
teams  to  coordinate  the  provision  of 
services  to  individuals,  sharing  data, 
and  coordinating  joint  training  of  staff 
in  the  provision  of  transition  services. 

(b)  Students  with  disabilities  who  are 
not  receiving  special  education  services. 
The  State  plan  must  contain  plans, 
policies,  and  procedures,  including 
cooperation  with  appropriate  agencies, 
designed  to  ensure  that  students  with 
disabilities  who  are  not  receiving 
special  education  services  have  access 
to  and  can  receive  vocational 


rehabilitation  services,  if  appropriate, 
and  to  ensure  outreach  to  and 
identification  of  those  students. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(ll)(C).  101(a)(24) 
and  101(a)(30)  of  the  Act;  29  U.S.C  721 
(a)(ll).(a)(24),and(a)(30)) 

Note:  The  following  excerpt  from  page  33 
of  Senate  Report  No.  102-357  further  clarifies 
the  provision  of  transition  services  by  the 
State  vocational  rehabilitation  agency: 

The  overall  purpose  of  this  provision  is  to 
ensure  that  all  students  who  require 
vocational  rehabilitation  services  receive 
those  services  in  a  timely  manner.  There 
should  be  no  gap  in  services  between  the 
education  system  and  the  vocational 
rehabilitation  system  *  *  *.  The  committee 
intends  that  students  with  disabilities  who 
are  eligible  for,  and  who  need,  vocational 
rehabilitation  services  will  receive  those 
services  as  soon  as  possible,  consistent  with 
Federal  and  State  law.  These  provisions  are 
not  intended  in  any  way  to  shift  the 
responsibility  of  service  delivery  from 
education  to  rehabilitation  during  the 
transition  years.  School  officials  will 
continue  to  be  responsible  for  providing  a 
free  and  appropriate  public  education  as 
defined  by  the  lEP.  The  role  of  the 
rehabilitation  system  is  primarily  one  of 
planning  for  the  student's  years  after  leaving 
school.  (S.  Rep.  No.  357, 102d  Cong.,  2d. 
Sess.  33  (1992)) 

1361.23    Cooperation  with  other  public 


(a)  Coordination  of  services  with 
vocational  education  and  Javits-Wagner- 
O'Day  pmgrams.  The  State  plan  must 
assure  that  specific  arrangements  or 
agreements  are  made  for  the 
coordination  of  services  for  any 
individual  who  is  eligible  for  vocational 
rehabihtation  services  and  is  also 
eligible  for  services  under  the  Carl  D. 
Perkins  Vocational  and  Applied 
Technology  Education  Act  or  the  Javits- 
Wagner-O'Day  Act. 

(b)  Cooperation  with  other  Federal. 
State,  and  local  public  agencies 
providing  services  relat^  to  the 
rehabihtation  of  individuals  with 
disabilities.  (1)  The  State  plan  must 
assure  that  the  State  unit  cooperates 
with  other  Federal,  State,  and  local 
public  agencies  providing  services 
related  to  the  rehabilitation  of 
individuals  with  disabilities,  including, 
as  appropriate,  establishing  interagency 
working  groups  or  entering  into  formal 
interagency  cooperative  agreements 
with,  and  using  the  services  and 
facilities  of— 

(i)  Federal  agencies  providing  services 
related  to  the  rehabilitation  of 
individuals  with  disabilities,  including 
the  Social  Security  Administration,  the 
Office  of  Workera'  Compensation 
Programs  of  the  Department  of  Labor. 
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and  the  Department  of  Veterans  Afiairs; 
and 

(ii)  State  and  local  public  agencies 
providing  services  related  to  the 
rehabilitation  of  individuals  with 
disabilities,  including  State  and  local 
public  agencies  administering  the 
State's  social  services  and  fiiuncial 
assistance  programs  and  other  State 
programs  for  individuals  with 
disabihties,  such  as  the  State's 
developmental  disabilities  program, 
veterans  programs,  health  and  mental 
health  programs,  education  programs 
(including  adult  education,  higher 
education,  and  vocational  education 
programs),  workers'  compensation 
programs,  job  training  and  placement 
programs,  and  public  employment 
offices. 

(2)  Interagency  cooperation  imder 
paragraph  (b)(1)  of  this  section,  to  the 
extent  practicable,  must  provide  for 
training  for  staff  of  the  agencies  as  to  the 
availability,  benefits  of,  and  eligibility 
standards  for  vocational  rehabilitation 
services. 

(3)  If  the  State  unit  chooses  to  enter 
into  formal  interagency  cooperative 
agreements  developed  under  paragraph 
(b)(1)  of  this  section,  the  agreements 
must — 

(i)  Identify  policies,  practices,  and 
procedures  that  can  be  coordinated 
among  the  agencies  (particularly 
definitions,  standards  for  eUgibility,  the 
joint  sharing  and  use  of  evaluations  and 
assessments,  and  procedures  for  making 
referrals); 

(ii)  Identify  available  resoiuces  and 
define  the  financial  responsibility  of 
each  agency  for  paying  for  necessary 
services  (consistent  with  State  law)  and 
procedures  for  resolving  disputes 
between  agencies;  and 

(iii)  Include  all  additional 
components  necessary  to  ensure 
meaningful  cooperation  and 
coordination. 

(c)  Reciprocal  referral  services  with  a 
separate  agency  for  individuals  who  are 
blind.  If  there  is  a  separate  State  unit  for 
individiuds  who  are  blind,  the  State 
plan  must  assure  that  the  two  State 
units  establish  reciprocal  referral 
services,  use  each  other's  services  and 
facilities  to  the  extent  feasible,  jointly 
plan  activities  to  improve  services  in  the 
State  for  individuals  with  multiple 
impairments,  including  visual 
impairments,  and  otherwise  cooperate 
to  provide  more  effective  services, 
including,  if  appropriate,  entering  into  a 
written  cooperative  agreement. 

(AuthcHity:  Sees.  101(a)(ll)  and  101(a)(22)  of 
the  Act;  29  U.S.C  721(a)(ll)  and  721(aM22)) 


{361.24    CoordiiMllon  with  ttw  StaleiiMe 
Independent  Living  CouncH. 

The  State  plan  must  asstue  that  the 
State  tmit  will  coordinate  and  establish 
working  relationships  with  the 
Statewide  Independent  Living  Coimdl 
established  imder  34  CFR  Part  364  and 
with  independent  living  centers  within 
the  State.  ! 

(Authority:  Sec.  101(aK33)  of  the  Act;  29 
U.S.C  721(a)(33}) 


f361^ 

The  State  plan  must  assure  that 
services  provided  under  the  State  plan 
will  be  available  in  all  political 
subdivisions  of  the  State,  unless  a 
waiver  of  statewideness  is  requested 
and  approved  in  accordance  with 
§361.26. 

(Authority:  Section  101(a)(4)  of  the  Act;  29 
U.S.Q  721(a)(4)) 

$361^    Waiver  of  stalewMeness. 

(a)  Availability.  The  State  unit  may 
provide  services  in  one  or  more  political 
subdivisions  of  the  State  that  increase 
services  or  expand  the  scope  of  services 
that  are  available  statewide  under  the 
State  plan  if — 

(1)  The  non-Federal  share  of  the  cost 
of  these  services  is  met  from  funds 
provided  by  a  local  public  agency, 
including  hmds  contributed  to  a  local 
public  agency  by  a  private  agency, 
organization,  or  individual; 

(2)  The  services  are  likely  to  promote 
the  vocational  rehabihtation  of 
substantially  larger  numbers  of 
individuals  with  disabihties  or  of 
individuals  with  disabihties  with 
particular  types  of  impairments;  and 

(3)  The  State  includes  in  its  State 
plan,  and  the  Secretary  approves,  a 
request  for  a  waiver  of  the  statewideness 
requirement,  in  accordance  with  the 
requirements  of  paragraph  (b)  of  this 
section. 

(b)  Request  for  waiver.  The  request  for 
a  waiver  of  statewideness  must — 

(1)  Identify  the  types  of  s«vioes  to  be 
provided; 

(2)  Contain  a  written  assiuance  from 
the  local  public  agency  that  it  will  make 
available  to  the  State  unit  the  non- 
Federal  share  of  funds; 

(3)  Contain  a  written  assurance  that 
State  tmit  approval  will  be  obtained  for 
each  profiosed  service  before  it  is  put 
into  effect;  and 

(4)  Contain  a  written  assurance  that 
all  other  State  plan  requirements, 
including  a  State's  order  of  selection 
requirements,  will  apply  to  all  services 
approved  under  the  waiver. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec.  101(a)(4)  of  the  Act;  29 
U.S.C  721(aM4)) 


}36lJnr   Shared  funding  and 
•dministratton  of  |oint  pcogiama. 

(a)  If  the  State  plan  provides  for  a 
joint  program  involving  shared  funding 
and  administrative  responsibiUty  with 
another  State  agency  or  a  local  pubUc 
agency  to  provide  services  to 
individuals  with  disabihties,  the  plan 
must  include  a  description  of  the  nattire 
and  scope  of  the  joint  program,  the 
services  to  be  provided,  the  respective 
roles  of  each  participating  agency  in  the 
provision  of  services  and  in  their 
administration,  and  the  share  of  the 
costs  to  be  assiuned  by  each  agency. 

(b)  If  a  proposed  joint  program  does 
not  comply  with  the  statewideness 
requirement  in  §  361.25,  the  State  unit 
shall  obtain  a  waiver  of  statewideness, 
in  accordance  with  §  361.26. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Section  101(a)(lKA)  of  the  Act;. 
29  U.S.C.  721(aXlKA)) 

1361^    ThIrdiMrty  cooperative 
arrangements  Involvfng  funds  from  other 
public  agenciee. 

(a)  If  the  designated  State  unit  enters 
into  a  third-party  cooperative 
arrangement  for  providing  or 
administering  vocational  rehabilitation 
services  with  another  State  agency  or  a 
local  pubUc  agency  that  is  furnishing 
part  or  all  of  the  non-Federal  share,  the 
State  plan  must  assure  that — 

(1)  The  services  provided  by  the 
cooperating  agency  are  not  the 
customary  or  typical  services  provided 
by  that  agency  but  are  new  services  that 
have  a  vocational  rehabihtation  focus  or 
existing  services  that  have  been 
modified,  adapted,  expanded,  or 
reconfigured  to  have  a  vocational 
rehabihtation  focus; 

(2)  The  services  provided  by  the 
cooperating  agency  are  only  available  to 
apphcants  for,  or  recipients  of,  services 
firom  the  designated  State  unit; 

(3)  Program  expendittires  and  staff 
providing  services  under  the 
cooperative  arrangement  are  imder  the 
administrative  supervision  of  the 
designated  State  unit;  and 

(4)  All  State  plan  requirements, 
including  a  State's  order  of  selection, 
will  apply  to  all  services  provided 
imder  the  cooperative  program. 

(b)  If  a  third  party  cooperative 
agreement  does  not  comply  with  the 
statewideness  requirement  in  §  361.25, 
the  State  unit  shall  obtain  a  waiver  of 
statewideness,  in  accordance  with 
§361.26. 

(Authority:  Sec  101(a)(lKA)  of  the  Act:  29 
U.S.C  721(a)(lKA)) 


6348        Federal  Regiater  /  Vol.  62.  No.  28  /  Tuesday,  February  11,  1997  /  Rules  and  Regulations 


1361.29    StatswktostudiMand 
•valuatkMis. 

(a)  Statewide  studies.  The  State  plan 
must  assure  that  the  State  unit  conducts 
continuing  statewide  studies  to 
determine  the  ciurent  needs  of 
individuals  with  disabiUties  within  the 
State  and  the  best  methods  to  meet 
those  needs.  As  part  of  the  development 
of  the  State  plan,  the  continuing 
statewide  studies,  at  a  minimum,  must 
include — 

(1)  A  triennial  comprehensive 
assessment  of  the  rehabihtation  needs  of 
individuals  with  severe  disabilities  who 
reside  in  the  State; 

(2)  A  triennial  review  of  the 
efiiectiveness  of  outreach  procedures 
used  to  identify  and  serve  individuals 
with  disabilities  who  are  minorities  and 
individuals  with  disabilities  who  are 
unserved  and  imderserved  by  the 
vocational  rehabilitation  system;  and 

(3)  A  triennial  review  of  a  broad 
variety  of  methods  to  provide,  expcmd. 
and  improve  vocational  rehabilitation 
services  to  individuals  with  the  most 
severe  disabilities,  including 
individuals  receiving  supported 
employment  services  under  34  CFR  part 
363. 

(b)  Annual  evaluation.  The  State  plan 
must  assure  that  the  State  unit  conducts 
an  annual  evaluation  of  the 
effectiveness  of  the  State's  vocational 
rehabilitation  program  in  providing 
vocational  rehabilitation  and  supported 
employment  services,  especially  to 
individuals  with  the  most  severe 
disabihties.  The  annual  evaluation  must 
analyze  the  extent  to  which — 

(1 J  The  State  has  achieved  the  goals 
and  priorities  established  in  the  State 
plan  and  annual  amendments  to  the 
plan;  and 

(2)  The  State  is  in  compliance  with 
the  evaluation  standards  and 
performance  indicators  established  by 
the  Secretary  pursuant  to  section  106  of 
the  Act 

(c)  Reporting  requirements.  (1)  The 
State  plan  must  describe  annually  those 
changes  that  have  been  adopted  in 
policy,  in  the  State  plan  and  its 
amendments,  and  in  the  strategic  plan 
and  its  amendments  as  a  resiilt  of  the 
statewide  studies  and  the  annual 
prooam  evaluation. 

(2)  The  State  plan  must  contain  an 
annual  description  of  the  methods  used 
to  expand  and  improve  vocational 
rehabilitation  services  to  individuals 
with  the  most  severe  disabilities, 
including  the  State  unit's  criteria  for 
determining  which  individuals  are 
individuals  with  the  most  severe 
disabilities. 

(3)  The  State  plan  must  contain  an 
annual  afialysis  of  the  characteristics  of 


individuals  determined  to  be  ineligible 
for  services  and  the  reasons  for  the 
ineligibility  determinations. 

(4)  The  State  unit  shall  maintain 
copies  of  the  statewide  studies  and  the 
annual  evaluations  and  shall  make  the 
copies  available  to  the  Secretary  upon 
request. 

fd)  i?oye  of  the  State  Rehabilitation 
Advisory  Council.  The  State  plan  must 
assure  that  the  State  unit  seeks  the 
advice  of  the  State  Rehabilitation 
Advisory  Council,  if  the  State  has  a 
Coimcil,  regarding  the  continuing 
statewide  studies  and  the  annual 
evaluation  and,  at  the  discretion  of  the 
State  agency,  seeks  assistance  from  the 
Council  in  the  preparation  and  analysis 
of  the  studies  and  evaluation. 

(Approved  by  the  Office  of  Management  and 
Budget  luder  control  number  1820-0500.) 
(Authority:  Sections  101(a)(5)  (A)  and  (B), 
101(a)(9)(D).  101(a)(15)  (A).  (C),  and  (D), 
101(a)(19),  and  105(c)(2)  of  the  Act;  29  U.S.C 
721(a)  (5),  (9).  (15),  and  (19)  and  725(c)(2)) 

S361.30    ServicM  to  special  groufw  of 
Indlvkliiato  Mrtth  disabilities. 

(a)  Civil  employees  of  the  United 
States.  The  State  plan  must  assure  that 
vocational  rehabilitation  services  are 
available  to  civil  employees  of  the  U.S. 
Government  who  are  disabled  in  the 
line  of  duty,  under  the  same  terms  and 
conditions  applied  to  other  individuals 
with  disabilities. 

(b)  Public  safety  officers.  (1)  The  State 
plan  must  assure  that  special 
consideration  will  be  given  to  those 
individuals  with  disabilities  whose 
disabiUty  arose  from  an  impairment 
sustained  in  the  line  of  duty  while 
performing  as  a  pubUc  safety  officer  and 
the  immediate  cause  of  that  impairment 
was  a  criminal  act,  apparent  criminal 
act,  or  a  hazardous  condition  resulting 
directly  from  the  officer's  performance 
of  duties  in  direct  connection  with  the 
enforcement,  execution,  and 
administration  of  law  or  fire  prevention, 
firefighting,  or  related  public  safety 
activities. 

(2)  For  the  purposes  of  paragraph  (b) 
of  this  section,  special  consideration  for 
States  under  an  order  of  selection  means 
that  those  pubhc  safety  officers  who 
meet  the  requirements  of  paragraph 
(b)(1)  of  this  section  must  receive 
priority  for  services  over  other  eUgible 
individuals  in  the  same  priority 
category  of  the  order  of  selection. 

(3]  For  the  purposes  of  paragraph  (b) 
of  this  section,  criminal  act  means  any 
crime,  including  an  act,  omission,  or 
possession  under  the  laws  of  the  United 
States,  a  State,  or  a  unit  of  general  local 
government  that  poses  a  substantial 
threat  of  personal  injtuy, 
notwithstanding  that  by  reason  of  age. 


insanity,  intoxication,  or  otherwise,  the 
person  engaging  in  the  act,  omission,  or 
possession  was  legally  incapable  of 
committing  a  crime. 

(4)  For  the  purposes  of  paragraph  (b) 
of  this  section,  public  safety  officer 
means  a  person  serving  the  United 
States  or  a  State  or  imit  of  local 
government,  with  or  without 
compensation,  in  any  activity  pertaining 
to— 

(i)  The  enforcement  of  the  criminal 
laws,  including  highway  patrol,  or  the 
maintenance  of  civil  peace  by  the 
National  Guard  or  the  Armed  Forces; 

(ii)  A  correctional  program,  facility,  or 
institution  if  the  activity  is  potentially 
dangerous  because  of  contact  with 
criminal  suspects,  defendants, 
prisoners,  probationers,  or  parolees; 

(iii)  A  court  having  criminal  or 
juvenile  delinquent  jurisdiction  if  the 
activity  is  potentially  dangerous  because 
of  contact  with  criminal  suspects, 
defendants,  prisoners,  probationers,  or 
parolees;  or 

(iv)  Firefighting,  fire  prevention,  or 
emergency  rescue  missions. 

(c)  American  Indians.  (1)  The  State 
plan  mtist  asstue  that  vocational 
rehabilitation  services  are  provided  to 
American  Indians  with  disabilities 
residing  in  the  State  to  the  same  extent 
that  these  services  are  provided  to  other 
significant  groups  of  individuals  with 
disabilities  residing  in  the  State. 

(2)  The  State  plan  also  must  assure 
that  the  designated  State  imit  continues 
to  provide  vocational  rehabilitation   . 
services,  including,  as  appropriate, 
services  traditionally  used  by  Indian 
tribes,  to  American  Indians  with 
disabilities  who  reside  on  reservations 
and  are  eligible  for  services  by  a  special 
tribal  program  imder  34  CFR  part  371. 

(Authority:  Sees.  7. 101(a)(13),  101(a)(20), 
and  130(b)(3)  of  the  Act;  29  U.S.C.  706, 
721(a)(13).  721(a)(20),  and  750(b)(3)) 

{361,31    Utlitzation  of  community 


The  State  plan  must  assure  that,  in 
providing  vocational  rehabihtation 
services,  pubUc  or  other  vocational  or 
technical  training  programs  or  other 
appropriate  community  resources  are 
used  to  the  maximum  extent  feasible. 

(Authority:  Sec.  101(a)(12)(A)  of  the  Act;  29 
U.S.C  721(a)(12MA)) 

{361^    Utillalionofprommaidng 
organizations  for  on-ths-iob  training  in 


The  State  plan  must  assure  that  the 
State  unit  has  the  authority  to  enter  into 
contracts  with  profitmaking 
organizations  for  the  purpose  of 
providing  on-the-job  training  and 
related  programs  for  individuals  with 
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\, 


disabilities  under  the  Projects  With 
Industry  program,  34  CFR  part  379.  if  it 
has  been  determined  that  they  are  better 
qualified  to  provide  needed  services 
than  nonprofit  agencies,  organizations, 
or  programs  in  the  State. 

(Authority:  Sec.  101(a)(21)  of  the  Act;  29 
U.S.C  721(aK21)) 

1361.33    Use,  assessment,  and  support  of 
community  rehabilitation  progrims. 

(a)  The  State  plan  must  contain  a 
description  of  how  the  designated  State 
unit  uses  commtmity  rehabilitation 
programs  to  the  maximum  extent 
feasible  to  provide  vocational 
rehabilitation  services  in  the  most 
integrated  settings  possible,  consistent 
with  the  informed  choices  of  the 
individuals.  This  description  must — 

(1)  Include  the  methods  the 
designated  State  unit  uses  to  ensure  the 
appropriate  use  of  community 
rehabilitation  programs; 

(2)  Provide,  as  appropriate,  for 
entering  into  agreements  with  the 
operators  of  those  community 
rehabilitation  programs; 

(3)  Specify  tne  manner  in  which  the 
designated  State  unit  will  establish 
cooperative  agreements  with  private 
nonprofit  vocational  rehabilitation 
service  providers; 

(4)  Contain  the  findings  resulting  fit)m 
an  assessment  of  the  capacity  and 
effectiveness  of  community 
rehabilitation  programs,  including 
programs  imder  the  Javits-Wagner- 
OTtay  Act,  based  on  the  use  of  those 
programs;  and 

(5)  Contain  plans  for  improving 
community  rehabilitation  programs 
based  on  the  assessment  in  paragraph 
(a)(4)  of  this  section. 

(b)  If  the  State  plan  provides  for  the 
estabUshment.  development,  or 
improvement  of  a  public  or  nonprofit 
community  rehabilitation  program,  the 
State  plan  must  contain  a  description  of 
the  need  to  establish,  develop,  or 
improve,  as  appropriate,  the  commimity 
rehabilitation  program  to  provide 
vocational  rehabilitation  services  to 
applicants  and  eligible  individuals, 
based  on  the  assessment  and 
improvement  plans  required  in 
paragraphs  (a)(4)  and  (a)(5)  of  this 
section. 

(Approved  by  the  OfBce  of  Management  and 
Buc^t  under  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(5KA),  101(a)(12)(B), 
101(a)(15)(B),  101(a)(27],  101(a)(28),  and 
103(b)(2)  of  the  Act;  29  U.S.C  721(a)(5).  (12), 
(15).  (27),  and  (28)  and  723(bM2)) 

f  361.34   Supported  employmsnt  plan. 

(a)  The  State  plan  must  assure  that  the 
State  has  an  acceptable  plan  tmder  34 
CFR  part  363  that  provides  for  the  use 


of  funds  under  that  part  to  supplement 
funds  imder  this  part  for  the  cost  of 
services  leading  to  supported 
employment. 

(b)  "nie  supported  employment  plan, 
including  any  needed  annual  revisions, 
must  be  submitted  as  a  supplement  to 
the  State  plan. 

(Approved  by  the  OfBce  of  Management  and 
Budget  imder  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(25]  and  635(a)  of  the 
Act;  29  U.S.C  721(aH25)) 

1361.35  Strategic  plan. 

(a)  The  State  plan  must  assure  that  the 
State— 

(1)  Has  developed  and  implemented  a 
strategic  plan  for  expanding  and 
improving  vocational  rehabilitation 
services  for  individuals  with  disabilities 
on  a  statewide  basis  in  accordance  with 
subpart  D  of  this  part;  and 

(2)  Will  use  at  least  1.5  percent  of  its 
allotment  under  this  program  for 
expansion  and  improvement  activities 
in  accordance  with  %  361.73(b). 

(b)  The  strategic  plan  must  be 
submitted  at  the  same  time  as  the  State 
plan. 

(Approved  by  the  OfBce  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(34)  and  120  of  the 
Act:  29  U.S.C  721(a)(34)  and  740) 

1361.36  Ability  to  serve  all  ellglbie 
kidivkluals;  order  of  sslsctlon  for  ssrvlcee. 

(a)  General  provisions.  (1)  The  State 
plan  must  contain — 

(i)  An  asstuance  that  the  designated 
State  unit  is  able  to  provide  the  full 
range  of  services  listed  in  section  103(a) 
of  the  Act.  as  appropriate,  to  all  eUgibie 
individuals.  The  assurance  must  be 
supported  by  an  explanation  that 
satisfies  the  requirements  of  paragraph 
(a)(2)  or  (a)(3)  of  this  section  and 
describes  how.  on  the  basis  of  the 
designated  State  unit's  projected  fiscal 
and  personnel  resources  and  its 
assessment  of  the  rehabilitation  needs  of 
individuals  with  severe  disabilities 
within  the  State,  it  will — 

(A)  Continue  to  provide  services  to  all 
individuals  ourentiy  receiving  services; 

(B)  Provide  assessment  services  to  all 
individuals  expected  to  apply  for 
services  in  the  next  fiscal  year. 

(C)  Provide  services  to  all  individuals 
who  are  expected  to  be  determined 
eligible  in  die  next  fiscal  year:  and 

U))  Meet  all  program  requirements;  or 
(ii)  The  order  to  oe  followed  in 
selecting  eUgible  individuals  to  be 
provided  services,  a  justification  of  that 
order  of  selection,  and  a  description  of 
the  outcome  and  service  goals  and 
service  costs  to  be  achieved  for 
individuals  with  disabilities  in  each 
category  within  the  order  and  the  time 


within  which  these  goals  may  be 
achieved. 

(2)  For  those  designated  State  units 
that  provided  assurances  in  their  State 
plans  for  the  ciurent  fiscal  year  and  the 
preceding  fiscal  year  that  they  are  able 
to  provide  the  full  range  of  services,  as 
appropriate,  to  all  eligible  individuals, 
the  explanation  requked  by  paragraph 
(a)(l)(i)  of  this  section  must  include  a 
statement  that,  during  the  current  fiscal 
year  and  the  preceding  fiscal  year,  the 
DSU  has  in  fact— 

(i)  Provided  assessment  services  to  all 
applicants  and  the  full  range  of  services, 
as  appropriate,  to  all  eUgible 
individuals; 

(ii)  Made  referral  forms  widely 
available  throughout  the  State; 

(iii)  Conducted  outreach  efforts  to 
identify  and  serve  individuals  with 
disabilities  who  have  been  unserved  or 
underserved  by  the  vocational 
rehabilitation  system;  and 

(iv)  Not  delayed,  through  waiting  lists 
or  other  means,  determinations  of 
eligibility,  the  development  of 
individualized  written  rehabilitation 
programs  (IWRPs)  for  individuals 
determined  eligible,  or  the  provision  of 
services  for  eligible  individuals  for 
whom  IWRPs  have  been  developed. 

(3)  For  those  designated  State  units 
unable  to  provide  the  full  range  of 
services  to  all  eligible  individuals 
during  the  current  or  preceding  fiscal 
year,  or  unable  to  provide  the  statement 
required  in  paragraph  (a)(2)  of  this 
section,  the  explanation  required  by 
paragraph  (a)(l)(i)  of  this  section  must 
include — 

(i)  A  description  of  the  dmunstanoes 
that  have  changed  that  will  allow  the 
DSU  to  meet  the  requirements  of 
paragraph  (a)(l)(i)  of  this  section  in  the 
next  fiscal  year,  including  a  description 
of— 

(A)  The  estimated  number  of  and 
projected  costs  of  serving,  in  the  next 
fiscal  year,  individuals  with  existing 
IWRPs; 

(B)  The  projected  number  of 
individuals  with  disabihties  who  will 
apply  for  services  and  will  be 
determined  eligible  in  the  next  fiscal 
year  and  the  projected  costs  of  serving 
those  individuals; 

(C)  The  projected  costs  of 
administering  the  program  in  the  next 
fiscal  year,  including,  but  not  limited  to. 
costs  of  staff  salaries  and  benefits, 
outreach  activities,  and  required 
statewide  studies;  and 

(D)  The  projected  revenues  and 
projected  number  of  qualified  personnel 
for  the  program  in  the  next  fiscal  year; 

(ii)  Comparable  data,  as  relevant,  for 
the  ctirrent  or  preceding  fiscal  year,  or 
for  both  years,  of  the  costs  Usteid  in 
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paragraphs  (a)(3)(i]  (A)  through  (C)  of 
this  section  and  the  resources  identified 
in  paragraph  (a)(3)(i)(D)  of  this  section 
and  an  explanation  of  any  projected 
increases  or  decreases  in  these  costs  and 
resources:  and 

(iii)  A  demonstration  that  the 
projected  revenues  and  the  projected 
number  of  qualified  personnel  for  the 
program  in  the  next  fiscal  year  are 
adequate  to  cover  the  costs  identified  in 
puagraphs  (a)(3)(i)  (A)  through  (C)  of 
this  section  so  as  to  ensure  the  provision 
of  the  full  range  of  services,  as 
appropriate,  to  all  eli^ble  individuals. 

(b)  Time  for  determining  need  for  an 
order  of  selection.  (1)  The  designated 
State  unit  shall  determine,  prior  to  the 
beginning  of  each  fiscal  year,  whether  to 
establish  and  implement  an  order  of 
selection. 

(2)  If  the  designated  State  unit 
determines  that  it  does  not  need  to 
establish  an  order  of  selection,  it  shall 
reevaluate  this  determination  whenever 
changed  circumstances  during  the 
course  of  a  fiscal  year,  such  as  a 
decrease  in  its  fiscal  or  personnel 
resources  or  an  increase  in  its  program 
costs,  indicate  that  it  may  no  longer  be 
able  to  provide  the  fuU  range  of  services, 
as  appropriate,  to  all  eligible 
individuals. 

(c)  Establishing  an  order  of 
selection — (1)  Basis  for  order  of 
selection.  An  order  of  selection  must  be 
based  on  a  refinement  of  the  three 
criteria  in  the  definition  of  "individual 
with  a  severe  disability"  in  section 
7(l5)(A)oftheAct. 

(2)  Factors  that  cannot  be  used  in 
determining  order  of  selection  of  eligible 
individuals.  An  order  of  selection  may 
not  be  based  on  any  other  factors, 
including — 

(i)  Any  diuation  of  residency 
requirement,  provided  the  individual  is 
present  in  the  State; 

(ii)  Type  of  disability; 

(iii)  Age.  gender,  race,  color,  creed,  or 
national  origin; 

(iv)  Source  of  referral; 

(v)  Type  of  expected  employment 
outcome; 

(vi)  The  need  for  specific  services  or 
anticipated  cost  of  services  required  by 
an  individual;  or 

(vii)  The  income  level  of  an 
individual  or  an  individual's  family. 

(3)  Priority  for  individuals  with  me 
most  severe  disabilities.  The  State  plan 
must  assume  that  those  individuals  with 
the  most  severe  disabilities  are  selected 
for  service  before  other  individuals  with 
disabilities.  The  designated  State  unit 
shall  establish  criteria  for  determining 
which  individuals  are  individuals  with 
the  most  severe  disabiUties.  The  criteria 
must  be  consistent  with  the  definition  of 


"individual  with  a  severe  disability"  in 
section  7(15)(A)  of  the  Act  and  the 
requirements  in  paragraphs  (c)  (1)  and 
(2)  of  this  section. 

(d)  Administrative  requirements.  In 
administering  the  order  of  selection,  the 
designated  State  unit  shall — 

(1)  Implement  the  order  of  selection 
on  a  statewide  basis; 

(2)  Notify  all  eligible  individuals  of 
the  priority  categories  in  a  State's  order 
of  selection,  their  assignment  to  a 
particular  category,  and  their  right  to 
appeal  their  category  assignment; 

(3)  Continue  to  provide  all  needed 
services  to  any  eligible  individual  who 
has  begun  to  receive  services  under  an 
IWRP  prior  to  the  effective  date  of  the 
order  of  selection,  irrespective  of  the 
severity  of  the  individual's  disability; 

(4)  Ensure  that  its  funding 
arrangements  for  providing  services 
under  the  State  plan,  including  third- 
party  arrangements  and  awards  under 
the  establishment  authority,  are 
consistent  with  the  order  of  selection.  If 
any  funding  arrangements  are 
inconsistent  with  the  order  of  selection, 
the  designated  State  unit  shall 
renegotiate  these  funding  arrangements 
so  that  they  are  consistent  with  the 
order  of  selection. 

(e)  State  Rehabilitation  Advisory 
Council.  The  designated  State  unit  shall 
consult  with  and  seriously  consider  the 
advice  of  the  State  Rehabilitation 
Advisory  Council  regarding  the — 

(1)  Need  to  establish  an  order  of 
selection,  including  any  reevaluation  of 
the  need  under  paragraph  (b)(2)  of  this 
section; 

(2)  Priority  categories  of  the  particular 
order  of  selection; 

(3)  Criteria  for  determining 
individuals  with  the  most  severe 
disabilities;  and 

(4)  Administration  of  the  order  of 
selection. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec  7(15)(A);  12(d);  17;  101(a)(4); 
101(aX5)(A);  101(a)(7):  101(a)(llHA): 
101(aMl5)(D):  101(a)(24);  101(aM30); 
101(aK36)(A)(ii);  107(aM4)(B);  and  S04(a)  of 
the  Act:  29  U.S.C.  706(15)(A),  711(d),  718. 
721(a)(4),  721(aH5)(A).  721(aK7), 
721(aHll)(A),  721(a)(15)(D).  721(aH24), 
721(a)(30).  721(aM36MAMii),  727(aM4KB),  and 
794(a)) 

1361.37    EatMistHmiitandnwIntonanee 
of  Monmiion  and  referral  prograim. 

(a)  General  provisions.  The  State  plan 
must  assure  that — 

(1)  The  designated  State  unit  will 
establish  and  mflintnin  information  and 
referral  programs  adequate  to  ensure 
that  individuals  with  disabilities  within 
the  State  are  given  accurate  information 


about  State  vocational  rdiabilitation 
services,  independent  living  services, 
vocational  rehabilitation  services 
available  from  other  agencies, 
organizations,  and  community 
rehabilitation  programs,  and,  to  the 
extent  possible,  other  Federal  and  State 
services  and  programs  that  assist 
individuals  with  disabilities,  including 
client  assistance  and  other  protection 
and  advocacy  programs; 

(2)  The  State  unit  will  refer 
individuals  with  disabilities  to  other 
appropriate  Federal  and  State  programs 
that  might  be  of  benefit  to  them;  and 

(3)  The  State  unit  will  use  existing 
information  and  referral  systems  in  the 
State  to  the  greatest  extent  possible. 

(b)  Appropriate  modes  of 
commxmication.  The  State  plan  further 
must  asstire  that  information  and 
referral  programs  use  appropriate  modes 
of  communication. 

(c)  Special  circumstances.  If  the  State 
unit  is  operating  under  an  order  of 
selection  for  services,  the  State  unit  may 
elect  to  establish  an  expanded 
information  and  referral  program  that 
includes  counseling,  guidance,  and 
referral  for  job  placements  for  those 
eligible  individuals  who  are  not  in  the 
priority  category  or  categories  to  receive 
vocational  rehabilitation  services  under 
the  State's  order  of  selection. 

(1)  If  a  State  unit  elects  to  establish  an 
expanded  information  and  referral 
program  under  paragraph  (c)  of  this 
section,  the  State  plan  must  include — 

(i)  A  description  of  how  the  expanded 
information  and  referral  program  will  be 
established  and  how  it  will  function, 
including  the  level  of  commitment  of 
State  imit  staff  and  resources;  and 

(ii)  An  asstuance  that,  in  carrying  out 
this  program,  the  State  unit  will  not  use 
fundis  that  are  needed  to  provide 
vocational  rehabilitation  services  under 
IWRPs  for  eligible  individuals  in  the 
priority  category  or  categories  receiving 
services  under  the  State  unit's  order  of 
selection  or  for  other  eligible 
individuals  who  have  begun  to  receive 
services  prior  to  the  effective  date  of  the 
order  of  selection. 

(2)  If  the  designated  State  unit 
chooses  to  track  the  individuab  who 
obtain  emplojnnent  through 
participation  in  an  expanded 
information  and  referral  program 
established  under  paragraph  (c)  of  this 
section,  the  State  plan  must  include  a 
report  of  the  number  of  individuals 
served  and  the  number  of  individtials 
who  obtain  employment  through  this 
program. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec.  101(a)(22)  of  the  Act;  29 
U.S.C  721(aK22)) 


UMI 
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S361.38    Protection.  uM,  and  raiMM  of 
pefsonal  Information. 

(a)  General  provisions.  (1)  The  State 
plan  must  assure  that  the  State  agency 
and  the  State  unit  will  adopt  and 
implement  policies  and  procedures  to 
safeguard  the  confidentiality  of  all 
personal  information,  including 
photographs  and  lists  of  names.  These 
policies  and  procedures  must  assure 
that— 

(i)  Specific  safeguards  protect  current 
and  stored  personal  information; 

(ii)  All  applicants  and  eligible 
individuals  and,  as  appropriate,  those 
individuals'  representatives,  service 
providers,  cooperating  agencies,  and 
interested  persons  are  informed  through 
appropriate  modes  of  conununication  of 
the  confidentiality  of  personal 
information  and  the  conditions  for 
accessing  and  releasing  this 
information; 

(iii)  All  applicants  or  their 
representatives  are  informed  about  the 
State  unit  need  to  collect  personal 
information  and  the  policies  governing 
its  use.  including — 

(A)  Identification  of  the  authority 
imder  which  information  is  collected; 

(B)  Explanation  of  the  principal 
purposes  for  which  the  State  imit 
intends  to  use  or  release  the 
information; 

(C)  Explanation  of  whether  providing 
requested  information  to  the  State  imit 
is  mandatory  or  voluntary  and  the 
eCfiects  of  not  providing  requested 
information; 

P)  Identification  of  those  situations 
in  which  the  State  unit  requires  or  does 
not  require  informed  wnitten  consent  of 
the  individual  before  information  may 
be  released;  and 

(E)  Identification  of  other  agencies  to 
udiich  information  is  routinely  released; 

(iv)  An  explanation  of  State  policies 
and  procedures  afliecting  personal 
information  will  be  provided  to  each 
individual  in  that  individual's  native 
language  or  through  the  appropriate 
mode  of  communication;  and 

(v)  These  policies  and  procediues 
provide  no  fewer  protections  for 
individuals  than  State  laws  and 
regulations. 

(2)  The  State  unit  may  establish 
reasonable  fees  to  cover  eictraordinary 
costs  of  duplicating  records  or  making 
extensive  searches  and  shall  establish 
policies  and  procedures  governing 
access  to  records. 

(b)  State  program  use.  All  personal 
information  in  the  possession  of  the 
State  agency  or  the  designated  State  imit 
must  be  used  only  for  the  purposes 
directly  connected  with  the 
administration  of  the  vocational 
rehabilitation  program.  Information 


containing  identifiable  personal 
information  may  not  be  shared  with 
advisory  or  other  bodies  that  do  not 
have  official  responsibility  for 
administration  of  the  program.  In  the 
administration  of  the  program,  the  State 
imit  may  obtain  personal  information 
bom  service  providers  and  cooperating 
agencies  under  assurances  that  the 
information  may  not  be  further 
divulged,  except  as  provided  under 
paragraphs  (c),  (d),  and  (e)  of  this 
section. 

(c)  Release  to  applicants  and  eligible 
individuals.  (1)  Except  as  provided  in 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  if  requested  in  writing  by  an 
applicant  or  eligible  individual,  the 
State  unit  shall  make  all  requested 
information  in  that  individual's  record 
of  services  accessible  to  and  shall 
release  the  information  to  the  individual 
or  the  individual's  representative  in  a 
timely  manner. 

(2)  Medical,  psychological,  or  other 
information  that  the  State  unit 
determines  may  be  harmfol  to  the 
individual  may  not  be  released  directly 
to  the  individual,  but  must  be  provided 
to  the  individual  through  a  third  party 
chosen  by  the  individual,  which  may 
include,  among  others,  an  advocate,  a 
family  member,  or  a  qualified  medical 
or  mental  health  professional,  imless  a 
representative  has  been  appointed  by  a 
court  to  represent  the  individual,  in 
which  case  the  information  must  be 
released  to  the  court-appointed 
representative. 

(3)  If  personal  information  has  been 
obtained  from  another  agency  or 
organization,  it  may  be  released  only  by, 
or  under  the  conditions  established  by, 
the  other  agency  or  organization. 

(4)  An  applicant  or  eligible  individual 
who  believes  that  information  in  the 
individual's  record  of  services  is 
inacouate  or  misleading  may  request 
that  the  designated  State  unit  amend  the 
information.  If  the  information  is  not 
amended,  the  request  for  an  amendment 
must  be  documented  in  the  record  of 
services. 

(d)  Release  for  audit,  evaluation,  and 
research.  Personal  information  may  be 
released  to  an  organization,  agency,  or 
individual  engaged  in  audit,  evaluation, 
or  research  only  for  purposes  directly 
connected  with  the  administration  of 
the  vocational  rehabilitation  program,  m 
for  purposes  that  would  significanUy 
improve  the  quality  of  life  for  applicants 
and  eligible  individuals  and  only  if  the 
organization,  agency,  or  individual 
assures  that — 

(1)  The  information  will  be  used  only 
for  the  purposes  for  which  it  is  being 
provided; 


(2)  The  information  will  be  released 
only  to  persons  officially  connected 
with  the  audit,  evaluation,  or  research; 

(3)  The  information  will  not  be 
released  to  the  involved  individual; 

(4)  The  information  will  be  managed 
in  a  manner  to  safeguard  confidentiahty; 
and 

(5)  The  final  product  will  not  reveal 
any  personal  identifying  information 
without  the  informed  written  consent  of 
the  involved  individual  or  the 
individual's  representative. 

(e)  Release  to  other  programs  or 
authorities.  (1)  Upon  receiving  the 
informed  written  consent  of  the 
individual  or,  if  appropriate,  the 
individual's  representative,  the  State 
unit  may  release  personal  information  to 
another  agency  or  organization  for  its 
program  purposes  only  to  the  extent  that 
the  information  may  bie  released  to  the 
involved  individual  or  the  individual's 
representative  and  only  to  the  extent 
that  the  other  agency  or  organization 
demonstrates  that  the  information 
requested  is  necessary  for  its  program. 

(2)  Medical  or  psychological 
information  that  the  State  imit 
determines  may  be  harmful  to  the 
individual  may  be  released  if  the  other 
agency  or  organization  assures  the  State 
unit  that  the  information  will  be  used 
only  for  the  purpose  for  which  it  is 
being  provided  and  will  not  be  further 
released  to  the  individual. 

(3)  The  State  unit  shall  release 
personal  information  if  required  by 
Federal  law  or  regulations. 

(4)  The  State  unit  shall  release 
personal  information  in  response  to 
investigations  in  connection  with  law 
enforcement,  fraud,  or  abuse,  unless 
expressly  prohibited  by  Federal  or  State 
laws  or  regulations,  and  in  response  to 
an  order  issued  by  a  judge,  magistrate, 
or  other  authorized  judicial  officer. 

(5)  The  State  unit  also  may  release 
personal  information  in  order  to  protect 
the  individual  or  others  if  the  individual 
poses  a  threat  to  his  or  her  safety  or  to 
the  safety  of  others. 

(Authority:  Sees.  12(c)  and  101(a)(6)(A)  of  the 
Act;  29  U.S.C  711(c)  and  721(aH6)(A)) 

1 361 .39    Sf  >B  Impoaed  requirements. 

The  State  plan  must  assure  that  the 
designated  State  unit  identifies  upon 
request  those  regulations  and  policies 
relating  to  the  administration  or 
operation  of  its  vocational  rehabiUtation 
program  that  are  State-imposed, 
including  any  regulations  or  policy 
based  on  State  interpretation  of  any 
Federal  law,  regulations,  or  guideline. 

(Authority:  Sect  17  of  the  Act;  29  U.S.C  716) 
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f  361.40    Reports. 

The  State  plan  must  assure  that  the 
State  unit — 

(a)  Will  submit  reports  in  the  form 
and  detail  and  at  the  time  required  by 
the  Secretary,  including  reports  required 
under  sections  13. 14.  and  101(a)(10)  of 
the  Act;  and 

(b)  Will  comply  with  any 
reqtiirements  necessary  to  ensiu«  the 
correctness  and  verification  of  those 
reports. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 

(Authority:  Sec  101(a)(10)  of  the  Act:  29 
U.S.C  721(a)(10)) 

State  Plan  Content:  Provision  and 
Scope  of  Services 

fM1.41    Prooaesing  leterrais  and 


(a)  Referrals.  The  State  plan  must 
assure  that  the  designated  State  unit  has 
established  and  implemented  standards 
for  the  prompt  and  equitable  hanHling 
of  referrals  of  individuals  for  vocational 
rehabilitation  services.  The  standards 
must  include  timelines  for  making  good 
faith  efforts  to  inform  these  individuals 
of  application  requirements  and  to 
gather  information  necessary  to  initiate 
an  assessment  for  determining  eligibility 
and  priority  for  services. 

(b)  Applications.  (1)  The  State  plan 
mtist  assure  that  once  an  individual  has 
submitted  an  application  for  vocational 
rehabilitation  services,  an  eligibility 
determination  will  be  made  within  60 
days,  unless — 

(i)  Exceptional  and  imforeseen 
circumstances  beyond  the  control  of  the 
agency  preclude  a  determination  within 
60  days  and  the  agency  and  the 
individual  agree  to  a  specific  extension 
of  time;  or 

(ii)  An  extended  evaluation  is 
necessary,  in  accordance  with 
§  361.42(d). 

(2)  An  individual  is  considered  to 
have  submitted  an  application  when  the 
individual  or  the  individual's  '' 
representative,  as  appropriate. — 

(i)  Has  completed  and  signed  an 
agency  application  form  or  has 
otherwise  requested  services; 

(ii)  Has  provided  information 
necessary  to  initiate  an  assessment  to 
determine  eligibility  and  priority  for 
services;  and 

(iii)  Is  available  to  complete  the 
assessment  process. 

(3)  The  designated  State  unit  shall 
ensure  that  its  application  forms  are 
Mridely  available  throughout  the  State. 

(Authority:  Sec  101(aM6KA)  and  102(a)(5MA) 
of  the  Act:  29  U.S.C  721(a)(6)(A)  and 
722(aX5KA)) 


§  361 .42    Assessment  for  determining 
eligibility  and  priority  for  servlcas. 

The  State  plan  must  assure  that,  in 
order  to  determine  whether  an 
individual  is  eligible  for  vocational 
rehabilitation  services  and  the 
individual's  priority  under  an  order  of 
selection  for  services  (if  the  State  is 
operating  under  an  order  of  selection), 
the  designated  State  unit  will  conduct 
an  assessment  for  determining  eligibility 
and  priority  for  services.  The 
assessment  must  be  conducted  in  the 
most  integrated  setting  possible, 
consistent  with  the  individual's  needs 
and  informed  choice,  and  in  accordance 
with  the  following  provisions: 

(a)  Eligibility  requirements. — (1)  Basic 
requirements.  The  State  plan  must 
assure  that  the  State  unit's 
determination  of  an  applicant's 
eligibility  for  vocational  rehabilitation 
services  is  based  only  on  the  following 
requirements: 

(i)  A  determination  that  the  applicant 
has  a  physical  or  mental  impairment. 

(ii)  A  aetermination  that  me 
applicant's  physical  or  mental 
impairment  constitutes  or  results  in  a 
substantial  impediment  to  employment 
for  the  applicant. 

(iii)  A  presumption,  in  accordance 
with  paragraph  (a)(2)  of  this  section, 
that  the  applicant  can  benefit  in  terms 
of  an  employment  outcome  from  the 
provision  of  vocational  rehabilitation 
services. 

(iv)  A  determination  that  the 
applicant  requires  vocational 
rehabilitation  services  to  prepare  for. 
enter  into,  engage  in.  or  retain  gainful 
employment  consistent  with  the 
applicant's  strengths,  resources, 
priorities,  concerns,  abilities, 
capabilities,  and  informed  choice. 

(2)  Presumption  of  benefit.  TTie  State 
plan  must  assure  that  the  designated 
State  imit  wdll  presume  that  an 
applicant  who  meets  the  eligibility 
requirements  in  paragraphs  (a)(1)  (i)  and 
(ii)  of  this  section  can  benefit  in  terms 
of  an  employment  outcome  unless  it 
demonstrates,  based  on  clear  and 
convincing  evidence,  that  the  applicant 
is  incapable  of  benefitting  in  terms  of  an 
employment  outcome  firom  vocational 
rehabilitation  services. 

(3)  Limited  presumption  for  Social 
Security  beneficiaries.  The  State  plan 
must  assiu«  that,  if  an  applicant  has 
appropriate  evidence,  such  as  an  award 
letter,  that  establishes  the  applicant's 
eligibility  for  Social  Security  benefits 
under  Title  n  or  Title  XVI  of  the  Social 
Security  Act,  the  designated  State  imit 
will  presume  that  the  applicant — 

(i)  Meets  the  eligibility  requirements 
in  paragraphs  (a)(1)  (i)  and  (ii)  of  this 
section;  and 


(ii)  Has  a  severe  physical  or  mental 
impairment  that  seriously  limits  one  or 
more  functional  capacities  in  terms  of 
an  employment  outcome. 

(b)  Prohibited  factors.  The  State  plan 
must  assure  that —  (1)  No  duration  of 
residence  requirement  is  imposed  that 
excludes  from  services  any  applicant 
who  is  present  in  the  State; 

(2)  No  applicant  or  group  of 
applicants  is  excluded  or  found 
ineligible  solely  on  the  basis  of  the  type 
of  disability; 

(3)  The  eligibility  requirements  are 
applied  without  regard  to  the  age, 
gender,  race,  color,  creed,  or  national 
origin  of  the  applicant;  and 

(4)  The  eligiDility  requirements  are 
applied  without  regard  to  the  particular 
service  needs  or  anticipated  cost  of 
services  required  by  an  applicant  or  the 
income  level  of  an  applicant  or 
applicant's  family. 

fc)  Review  and  assessment  of  data  for 
eligibility  determination.  Except  as 
provided  in  paragraph  (d)  of  this 
section,  the  designated  State  imit  shall 
base  its  determination  of  each  of  the 
basic  eligibility  requirements  in 
paragraph  (a)  of  this  section  on — 

(IjA  review  and  assessment  of 
existing  data,  including  counselor 
observations,  education  records, 
information  provided  by  the  individual 
or  the  individual's  family,  information 
used  by  the  Social  Seciuity 
Administration,  and  determinations 
made  by  officials  of  other  agencies;  and 

(2)  To  the  extent  existing  data  do  not 
describe  the  ciurent  functioning  of  the 
individual  or  are  imavailable. 
insufficient,  or  inappropriate  to  make  an 
eligibility  determination,  an  assessment 
of  additional  data  resulting  fit>m  the 
provision  of  vocational  rehabilitation 
services,  including  assistive  technology 
devices  and  services  and  worksite 
assessments,  that  are  necessary  to 
determine  whether  an  individual  is 
eligible. 

(d)  Extended  evaluation  for 
individuals  with  severe  disabilities.  (1) 
Prior  to  any  determination  that  an 
individual  with  a  severe  disability  is 
incapable  of  benefitting  from  vocational 
rehabilitation  services  in  terms  of  an 
emplojrment  outcome  because  of  the 
severity  of  that  individual's  disability, 
the  State  unit  shall  conduct  an  extended 
evaluation  to  determine  whether  or  not 
there  is  clear  and  convincing  evidence 
to  support  such  a  determination. 

(2)  During  the  extended  evaluation 
period,  which  may  not  exceed  18 
months,  vocational  rehabilitation 
services  must  be  provided  in  the  most 
integrated  setting  possible,  consistent 
with  the  informed  choice  of  the 
individual. 
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(3)  During  the  extended  evaluation 
period,  the  State  unit  shall  develop  a 
written  plan  for  determining  eligibility 
and  for  determining  the  nature  and 
scope  of  services  required  to  achieve  an 
employment  outcome.  The  State  unit 
may  provide  during  this  period  only 
those  services  that  are  necessary  to 
make  these  two  determinations. 

(4)  The  State  imit  shall  assess  the 
individual's  progress  as  frequently  as 
necessary,  but  at  least  once  every  90 
days,  during  the  extended  evaluation 
period. 

(5)  The  State  unit  shall  terminate 
extended  evaluation  services  at  any 
point  during  the  18-month  extended 
evaluation  period  if  the  State  tmit 
determines  that — 

(i)  There  is  sufficient  evidence  to 
conclude  that  the  indiyidual  can  benefit 
from  the  provision  of  vocational 
rehabilitation  services  in  terms  of  an 
employment  outcome;  or 

(ii)  There  is  clear  and  convincing 
evidence  that  the  individual  is 
incapable  of  benefiting  from  vocational 
rehabilitation  services  in  terms  of  an 
employment  outcome. 

(e)  Data  for  determination  of  priority 
for  services  under  an  order  of  selection. 
If  the  State  imit  is  operating  under  an 
order  of  selection  for  services,  as 
provided  in  §  361.36,  the  State  imit  shall 
base  its  priority  assignments  on — 

(1)  A  review  of  the  data  that  was 
developed  under  paragraphs  (c)  and  (d) 
of  this  section  to  make  the  eligibifity 
determination;  and 

(2)  An  assessment  of  additional  data, 
to  the  extent  necessary. 

(Authority:  Sees.  7(22)(A)(ii),  7(22){C)(iii). 
101(aK9)(A),  101(a)(14).  101(a)(31).  102(a)(1). 
102(a)(2).  102(a)(3],  102(a)(4).  103(a)(4),  and 
103(a)(6)  of  the  Act;  29  U.S.C.  706(22)(A)(ii), 
706(22)(q(iii),  721(a)(9)(a),  721(a)(14), 
721(a)(31).  722(a)(1),  722(a)(2).  722(a)(3), 
722(a)(4),  723(aM4),  and  723(a)(6)) 

Note:  Clear  and  convincing  evidence 
means  that  the  designated  State  unit  shall 
have  a  high  degree  of  certainty  before  it  can 
conclude  that  an  individual  is  incapable  of 
benefiting  from  services  in  terms  of  an 
employment  outcome.  The  "clear  and 
convincing"  standard  constitutes  the  highest 
standard  used  in  our  civil  system  of  law  and 
is  to  be  individually  applied  on  a  case-by- 
case  basis.  The  term  clear  means 
unequivocal.  Given  these  requirements,  a 
review  of  existing  information  generally 
would  not  provide  clear  and  convincing 
evidence.  For  example,  the  use  of  an 
intelligence  test  result  alone  would  not 
constitute  clear  and  convincing  evidence. 
Qear  and  convincing  evidence  might  include 
a  description  of  assessments,  including 
situational  assessments  and  supported 
employment  assessments,  from  service 
providers  who  have  concluded  that  they 
would  be  imable  to  meet  the  individual's 
needs  due  to  the  severity  of  the  individual's 


disability.  The  demonstration  of  "clear  and 
convincing  evidence"  must  include,  if 
appropriate,  a  functional  assessment  of  skill 
development  activities,  with  any  necessary 
supports  (including  assistive  technology],  in 
real  lifB  settings.  (S.  Rep.  No.  357, 102d 
Cong.,  2d.  Sess.  37-38  (1992)) 

i  361^8    Prooeduiw  for  ineligibility 
delanniiMtion. 

The  State  plan  must  assure  that  if  the 
State  unit  determines  that  an  applicant 
is  ineUgible  for  vocational  rehabilitation 
services  or  determines  that  an 
individual  receiving  services  under  an 
individuaUzed  written  rehabiUtation 
program  is  no  longer  eUgible  for 
services,  the  State  imit  shall — 

(a)  Make  the  determination  only  after 
providing  an  opportunity  for  full 
consultation  with  the  individual  or,  as 
appropriate,  with  the  individual's 
representative; 

(b)  Inform  the  individual  in  writing, 
supplemented  as  necessary  by  other 
appropriate  modes  of  communication 
consistent  with  the  informed  choice  of 
the  individual,  of  the  ineUgibiUty 
determination,  including  the  reasons  for 
that  determination,  the  requirements 
under  this  section,  and  the  means  by 
which  the  individual  may  express  and 
seek  remedy  for  any  dissatisfaction, 
including  the  procedures  for  review  of 

a  determination  by  the  rehabilitation 
counselor  or  coordinator  in  accordance 
writh§  361.57; 

(c)  Provide  the  individual  with  a 
description  of  services  available  from  a 
client  assistance  program  established 
under  34  CFR  part  370  and  information 
on  how  to  contact  that  program;  and 

(d)  Review  within  12  months  and 
annually  thereafter  if  requested  by  the 
individual  or,  if  appropriate,  by  the 
individual's  representative  any 
ineUgibiUty  determination  that  is  based 
on  a  finding  that  the  individual  is 
incapable  of  achieving  an  employment 
outcome.  This  review  need  not  be 
conducted  in  situations  in  which  the 
individual  has  refused  it,  the  individual 
is  no  longer  present  in  the  State,  the 
individual's  whereabouts  are  unknown, 
or  the  individual's  medical  condition  is 
rapidly  progressive  or  terminal. 

(Authority:  Sees.  101(aM9HD),  102(a)(6),  and 
102(c)  of  the  Act;  29  U.S.Q  721(a)(9), 
722(a)(6),  and  722(c))  , 

1361.44   Ctoeurt  without  •Ugibility 


The  State  plan  must  assure  that  the 
State  unit  may  not  close  an  applicant's 
record  of  services  prior  to  mddng  an 
eUgibihty  determinaticm  unless  the 
applicant  declines  to  participate  in.  or  is 
unavailable  to  complete  an  assessment 
for  determining  eligibility  and  priority 
for  services,  and  the  State  unit  has  made 


a  reasonable  number  of  attempts  to 
contact  the  appUcant  or,  if  appropriate, 
the  applicant's  representative  to 
encourage  the  applicant's  participation. 

(Authority:  Sees.  12(c)  and  101(a)(6)(A)  of  the 
Act;  29  U.S.C.  711(c)  and  721(a)(6)) 

1361.46    DevelopnMntoftheindlviduaiizad 
written  fshabiltstton  proQranL 

(a)  Purpose.  The  State  plan  must 
assure  that  the  State  unit  conducts  an 
assessment  for  determining  vocational 
rehabilitation  needs  for  each  eligible 
individual  or,  if  the  State  is  operating 
under  an  order  of  selection,  for  each 
eligible  individual  to  whom  the  State  is 
able  to  provide  services.  The  purpose  of 
this  assessment  is  to  determine  the  long- 
term  vocational  goal,  intennediate 
rehabilitation  objectives,  and  the  nature 
and  scope  of  vocational  rehabilitation 
services  to  be  included  in  the  IWRP, 
which  must  be  designed  to  achieve  an 
employment  outcome  that  is  consistent 
with  the  individual's  unique  strengths, 
priorities,  concerns,  abilities, 
capabilities,  career  interests,  and 
informed  choice. 

(b)  Procedural  requirements.  The 
State  plan  must  assure  that — 

(1)  The  IWRP  is  developed  jointly, 
agreed  to,  and  signed  by  the  vocational 
rehabihtation  counselor  or  coordinator 
and  the  individual  or,  as  appropriate, 
the  individual's  representative  within 
the  framework  of  a  counseling  and 
guidance  relationship; 

(2)  The  State  unit  nas  established  and 
implemented  standards  for  the  prompt 
development  of  IWRPs  for  the 
individuals  identified  imder  paragraph 
(a)  of  this  section,  including  timelines 
that  take  into  consideration  the  needs  of 
the  individual; 

(3)  The  State  unit  advises  each 
individual  or,  as  appropriate,  the 
individual's  representative  of  all  State 
unit  procedures  and  requirements 
affecting  the  development  and  review  of 
an  IWRP,  including  the  availability  of 
appropriate  modes  of  communication; 

(4)  m  developing  an  IWRP  for  a 
student  with  a  disability  who  is 
receiving  special  education  services,  the 
State  unit  considers  the  student's 
individualized  education  program; 

(5)  The  State  unit  reviews  the  IWRP 
with  the  individual  or,  as  appropriate, 
the  individual's  representative  as  often 
as  necessary,  but  at  least  once  each  year 
to  assess  the  individual's  progress  in 
meeting  the  objectives  identified  in  the 
IWRP; 

(6)  The  State  imit  incorporates  into 
the  IWRP  any  revisions  that  are 
necessary  to  reflect  changes  in  the 
individual's  vocational  goal, 
intermediate  objectives,  or  vocational 
rehabihtation  services,  and  obtains  the 
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agreement  and  signature  of  the 
individiial  or.  as  appropriate,  of  the 
individual's  representative  to  the 
revisirais;  and 

(7)  The  State  unit  promptly  provides 
each  individual  or,  as  appropriate,  the 
individual's  representative,  a  copy  of 
the  IWRP  and  its  amendments  in  the 
native  language,  or  appropriate  mode  of 
communication,  of  the  individual  or,  as 
appropriate,  of  Uie  individual's 
representative. 

(c)  Data  for  preparing  the  /WHP.— (1) 
Preparation  without  comprehensive 
assessment.  To  the  extent  possible,  the 
vocational  goal,  intermediate  objectives, 
and  the  natuire  and  scope  of 
rehabilitation  services  to  be  included  in 
the  individual's  IWRP  must  be 
determined  based  on  the  data  used  for 
the  assessment  of  eligibility  and  priority 
for  services  under  section  §  361.42. 

(2)  Preparation  based  on 
comprehensive  assessment,  (i)  If 
additional  data  are  necessary  to  prepare 
the  IWRP,  the  designated  State  unit 
shall  conduct  a  comprehensive 
assessment  of  the  unique  strengths, 
resources,  priorities,  concerns,  abilities, 
capabilities,  interests,  and  needs, 
including  the  need  for  supported 
employment  services,  of  an  eligible 
individual,  in  the  most  integrated 
setting  possible,  consistent  with  the 
informed  choice  of  the  individual. 

(ii)  The  comprehensive  assessment 
must  be  limited  to  information  that  is 
necessary  to  identify  the  rehabilitation 
needs  of  the  individual  and  develop  the 
IWRP  and  may,  to  the  extent  needed, 
include — 

(A)  An  analysis  of  pertinent  medical, 
psychiatric,  psychological, 
neuropsychological,  and  other  pertinent 
vocational,  educational,  cultiu^l,  social, 
recreational,  and  environmental  factors, 
and  related  functional  limitations,  that 
affect  the  employment  and 
rehabilitation  neisds  of  the  individual:   - 

(B)  An  analysis  of  Uie  individual's 
personality,  career  interests, 
interpersonal  skills,  intelligence  and 
related  functional  capacities, 
educational  achievements,  work 
experience,  vocational  aptitudes, 
personal  and  social  adjustments,  and 
emplojrment  opportunities; 

(C)  An  appraisal  of  the  individual's 
patterns  of  work  behavior  and  services 
needed  to  acquire  occupational  skills 
and  to  develop  work  attitudes,  work 
habits,  work  tolerance,  and  social  and 
behavior  patterns  suitable  for  successful 
jobperfbrmance;  and 

(D)  An  assessment,  through  provision 
of  rehabilitation  technology  services,  of 
the  individual's  capacities  to  perform  in 
a  work  environment,  including  in  an 
integrated  setting,  to  the  miivimnm 


extent  feasible  and  consistent  with  the 
individual's  informed  choice. 

(iii)  In  preparing  a  comprehensive 
assessment,  the  State  imit  shall  use,  to 
the  maximum  extent  possible  and 
appropriate  and  in  accordance  with 
confidentiality  requirements,  existing 
information,  including  information  that 
is  provided  by  the  individual,  the  family 
of  the  individual,  and  education 
agencies. 

(Authority:  Sees.  7(22)(B),  102(b)(1)(A),  and 
102(b)(2):  29  U.S.C.  706(5),  721(a)(9).  722, 
and  723(a)(1)) 

f361.4«    Content  of  ttMliKttviduaNzed 


(a)  General  requirements.  The  State 
plan  must  assiue  that  each  IWRP 
includes,  as  appropriate,  statements 
concerning — 

(1)  The  specific  long-term  vocational 
goal,  which  must  be  based  on  the 
assessment  for  determining  vocational 
rehabilitation  needs,  including  the 
individual's  career  interests,  and  must 
be,  to  the  extent  appropriate  and 
consistent  with  the  informed  choice  of 
the  individual,  in  an  integrated  setting: 

(2)  The  specific  intermediate 
rehabilitation  objectives  related  to  the 
attainment  of  the  long-term  vocational 
goal,  based  on  the  assessment  for 
determining  vocational  rehabilitation 
needs  and  consistent  with  the  informed 
choice  of  the  individual: 

(3)  The  specific  rehabilitation  services 
under  §  361.48  to  be  provided  to  achieve 
the  established  intermediate 
rehabilitation  objectives,  including,  if 
appropriate,  rehabilitation  technology 
services  and  on-the-job  and  related 
peraonal  assistance  services: 

(4)  The  projected  dates  for  the 
initiation  of  each  vocational 
rehabilitation  service,  the  anticipated 
duration  of  each  service,  and  the 
projected  timeframe  for  the  achievement 
of  the  individual's  vocational  goal: 

(5)  A  procediue  and  schedu^  for 
periodic  review  and  evaluation  of 
progress  toward  achieving  intermediate 
rehabilitation  objectives  based  upon 
objective  criteria: 

(6)  How,  in  the  words  of  the 
individual  or,  as  appropriate,  in  the 
words  of  the  individual's  representative, 
the  individual  was  informed  about  and 
involved  in  choosing  among  alternative 
goals,  objectives,  services,  providera, 
and  methods  used  to  procure  or  provide 
services: 

(7)  The  terms  and  conditions  for  the 
provision  of  vocational  rehabilitation 
services,  includii^ — 

(i)  The  responsibilities  of  the 
individual  in  implementing  the  IWRP: 

(ii)  The  extent  of  the  individual's 
participation  in  the  cost  of  services; 


(iii)  The  extent  to  which  goods  and 
services  will  be  provided  in  the  most 
integrated  settings  possible,  consistent 
with  the  informed  choices  of  the 
individual; 

(iv)  The  extent  to  which  comparable 
services  and  benefits  are  available  to  the 
individual  under  any  other  program; 
and 

(v)  The  entity  or  entities  that  will 
provide  the  services  and  the  process 
used  to  provide  or  procure  the  services; 

(8)  The  rights  of  the  individual  under 
this  part  and  the  means  by  which  the 
individual  may  express  and  seek 
remedy  for  any  dissatisfaction, 
including  the  opportimity  for  a  review 
of  rehabilitation  coimselor  or 
coordinator  determinations  under 
§361.57; 

(9)  The  availability  of  a  client 
assistance  program  established  under  34 
CFR  part  370;  and 

(10)  The  basis  on  which  the 
individual  has  been  determined  to  have 
achieved  an  employment  outcome  in 
accordance  with  §  361.56. 

(b)  Supported  employment 
requirements.  The  State  plan  must 
assure  that  the  IWRP  for  individuals 
with  the  most  severe  disabilities  for 
whom  a  vocational  goal  in  a  supported 
employment  setting  has  been 
determined  to  be  appropriate  will  also 
contain — 

(1)  A  description  of  the  supported 
employment  services  to  be  provided  by 
the  State  unit;  and 

(2)  A  description  of  the  extended 
services  needed  and  identification  of  the 
source  of  extended  services  or,  in  the 
event  that  identification  of  the  source  is 
not  possible  at  the  time  the  IWRP  is 
developed,  a  statement  explaining  the 
basis  for  concluding  that  there  is  a 
reasonable  expectation  that  services  will 
become  available. 

(c)  Post-employment  services.  The 
State  plan  must  assure  that  the  IWRP  for 
each  individual  contains  statements 
concerning — 

(1)  The  expected  need  for  post- 
employment  services,  based  on  an 
assessment  during  the  development  of 
the  IWRP: 

(2)  A  reassessment  of  the  need  for 
post-employment  services  prior  to  the 
determination  that  the  individual  has 
achieved  an  employment  outcome; 

(3)  A  description  of  the  terms  and 
conditions  for  the  provision  of  any  post- 
employment  services,  including  the 
anticipated  duration  of  those  services, 
subsequent  to  the  achievement  of  an 
emplojrment  outcome  by  the  individual; 
and 

(4)  If  appropriate,  a  statement  of  how 
post-employment  services  will  be 
provided  or  arranged  throtigh 
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cooperative  agreements  with  other 
service  providers. 

(d)  Coordination  of  services  for 
students  with  disabilities  who  are 
receiving  special  education  services. 
The  State  plan  must  assure  that  the 
IWRP  for  a  student  with  a  disability 
who  is  receiving  special  education 
services  is  coordinated  with  the 
individualized  education  program  (lEP) 
for  that  individual  in  terms  of  the  goals, 
objectives,  and  services  identified  in  the 
lEP. 

(e)  Ineligibility.  The  State  plan  must 
assure  that  the  decision  that  an 
individual  is  not  capable  of  achieving 
an  employment  outcome  and  is  no 
longer  eligible  to  receive  services  under 
an  IWRP  is  made  in  accordance  with  the 
requirements  in  §  361.43.  The  decision, 
and  the  reasons  on  which  the  decision 
was  based,  must  be  included  as  an 
amendment  to  the  IWRP. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(9),  102(b)(1),  102(c). 
and  635(b)(6)  of  the  Act;  29  U.S.C.  721(a)(9), 
722,  and  795n) 

S  361 .47    Record  Of  services. 

The  State  plan  must  assure  that  the 
designated  State  unit  maintains  for  each 
applicant  or  eligible  individual  a  record 
of  services  that  includes,  to  the  extent 
pertinent,  the  following  documentation: 

(a)  If  an  applicant  has  been 
determined  to  be  an  eligible  individual, 
dociunentation  supporting  that 
determination  in  accordance  with  the 
requirements  in  §361.42. 

(b)  If  an  applicant  has  been 
determined  to  be  ineligible, 
documentation  supporting  that 
determination  in  accordance  with  the 
reouirements  of  §  361 .43. 

(c)  Documentation  supporting  the 
determination  that  an  individual  has  a 
severe  disabiUty  or  a  most  severe 
disability. 

(d)  If  an  individual  with  a  severe 
disabiUty  requires  an  extended 
evaluation  in  order  to  determine 
whether  the  individual  is  an  eUgible 
individual,  dociunentation  supporting 
the  need  for  an  extended  evaluation, 
documentation  supporting  the  periodic 
assessments  conducted  diuing  the 
extended  evaluation,  and  the  written 
plan  developed  during  the  extended 
evaluation,  in  accordance  with  the 
requirements  in  §  361.42(d). 

(e)  The  IWRP,  and  any  amendments  to 
the  IWRP,  containing  the  information 
reouired  under  §  361.46. 

(f)  In  accordance  with  §  361.45(a). 
documentation  supporting  the 
development  of  the  long-term  vocational 
goal,  intermediate  rehabiUtation 
objectives,  and  nature  and  scope  of 


services  included  in  the  individual's 
IWRP  and,  for  students  with  disabilities 
who  are  receiving  special  education 
services,  in  the  student's  lEP. 

(g)  In  the  event  that  an  individual's 
IWRP  provides  for  services  or  a  job 
placement  in  a  non-integrated  setting,  a 
justification  for  that  non-integrated 
setting. 

(h)  Documentation  of  the  periodic 
reviews  and  evaluations  of  progress 
toward  achieving  intermediate 
rehabilitation  objectives  conducted 
under  §  361.46(a)(5). 

(i)  In  the  event  that  an  individual 
obtains  competitive  employment, 
verification  that  the  individual  is 
compensated  at  or  above  the  minimum 
wage  and  that  the  individual's  wage  and 
level  of  benefits  are  not  less  than  that 
customarily  paid  by  the  employer  for 
the  same  or  similar  work  performed  by 
non-disabled  individuals  in  accordance 
with  §  361.5{b)(10)(ii). 

(j)  Documentation  concerning  any 
action  and  decision  resulting  firom  a 
request  by  an  individual  for  review  of  a 
rehabilitation  counselor  or  coordinator 
determination  under  §361.57. 

(Authority:  Sees.  101(a)(6)  and  101(a)(9)  of 
the  Act;  29  U.S.C  721(a)(6)  and  721(a)(9)) 

§361.48    Scope  of  vocational  rehabilitation 
servicet  for  Individuals  with  disablltties. 

(a)  The  State  plan  must  assure  that,  as 
appropriate  to  the  vocational 
rehabilitation  needs  of  each  individual 
and  consistent  with  each  individual's 
informed  choice,  the  following 
vocational  rehabilitation  services  are 
available: 

(1)  Assessment  for  determining 
eUgibility  and  priority  for  services  in 
accordance  wiUi  §  361.42. 

(2)  Assessment  for  determining 
vocational  rehabilitation  needs  in 
accordance  with  §  361.45. 

(3)  Vocational  rehabiUtation 
coimseling  and  guidance. 

(4)  Referral  and  other  services 
necessary  to  help  applicants  and  eUgible 
individuals  secure  needed  services  from 
other  agencies  and  to  advise  those 
individuals  about  client  assistance 
programs  established  under  34  CFR  part 
370.     • 

(5)  Physical  and  mental  restoration 
services  in  accordance  with  the 
definition  of  that  term  in  §  361.5(b)(35). 

(6)  Vocational  and  other  training 
services,  including  personal  and 
vocational  adjustment  training,  books, 
tools,  and  other  training  materials, 
except  that  no  training  or  training 
services  in  an  institution  of  higher 
education  (universities,  colleges, 
community  or  junior  colleges, 
vocational  schools,  technical  institutes, 
or  hospital  schools  of  niusing)  may  be 


paid  for  with  funds  under  this  part 
unless  maximum  efforts  have  been 
made  by  the  State  unit  and  the 
individual  to  secure  grant  assistance  in 
whole  or  in  part  from  other  sources  to 
pay  for  that  training. 

(7)  Maintenance,  in  accordance  with 
the  definition  of  that  term  in 
§361.5(b)(31). 

(8)  Transportation  in  connection  with 
the  rendering  of  any  vocational 
rehabiUtation  service  and  in  accordance 
with  the  definition  of  that  term  in 
§361.5(b)(49). 

(9)  Vocational  rehabiUtation  services 
to  family  members  of  an  appUcant  or 
eUgible  individual  if  necessary  to  enable 
the  applicant  or  eligible  individual  to 
achieve  an  employment  outcome. 

(10)  Interpreter  services  for 
individuals  who  are  deaf  and  tactile 
interpreting  services  for  individuals 
who  are  deaf-blind. 

(11)  Reader  services,  rehabiUtation 
teaching  services,  and  orientation  and 
mobility  services  for  individuals  who 
are  blind. 

(12)  Recruitment  and  training  services 
to  provide  new  employment 
opportunities  in  the  fields  of 
rehabiUtation,  health,  welfare,  pubUc 
safety,  law  enforcement,  and  other 
appropriate  pubUc  service  employment. 

(13)  Job  search  and  placement 
assistance  and  job  retention  services. 

(14)  Supported  employment  services 
in  accordance  with  the  definition  of  that 
term  in  §  361.5(b)(46). 

(15)  Personal  assistance  services  in 
accordance  with  the  definition  of  that 
tennin§361.5(b)(34). 

(16)  Post-employment  services  in 
accordance  witii  the  definition  of  that 
termin§361.5(b)(37). 

(17)  Occupational  Ucenses,  tools, 
equipment,  initial  stocks,  and  suppUes. 

(18)  RehabiUtation  technology  in 
accordance  with  the  definition  of  that 
term  in  §  361.5(b)(39),  including 
vehicular  modification, 
telecommunications,  sensory,  and  other 
technological  aids  and  devices. 

(19)  Transition  services  in  accordance 
with  the  definition  of  that  term  in 
§361.5(b)(47). 

(20)  Other  goods  and  services 
determined  necessary  for  the  individual 
with  a  disability  to  achieve  an 
employment  outcome. 

(b)  'The  State  plan  also  must 
describe — 

(1)  The  manner  in  which  a  broad 
range  of  rehabilitation  technology 
services  will  be  provided  at  each  stage 
of  the  rehabilitation  process  and  on  a 
statewide  basis; 

(2)  The  training  that  will  be  provided 
to  vocational  rehabiUtation  counselors, . 
cUent  assistance  personnel,  and  other 
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related  services  personnel  on  the 
provision  of  rehabilitation  technology 
services; 

(3)  The  manner  in  which  assistive 
technology  devices  and  services  will  be 
provided  or  worksite  assessments  will 
be  made  as  part  of  the  assessment  for 
determining  eligibility  and  vocational 
rehabilitation  needs  of  an  individual; 
and 

(4)  The  manner  in  which  on-the-job 
and  other  related  personal  assistance 
services  will  be  provided  to  assist 
individuals  while  they  are  receiving 
vocational  rehabilitation  services. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  101(a)(5)(C),  101(a)(26), 
101(a)(31).  and  103(a)  of  the  Act:  29  U.S.C 
721(a)(5)(C).  721(a)(26),  721(a)(31),  and 
723(a)) 

f  361.49    Scop*  of  vocational  rehabilitation 
— ortcai  for  groups  of  individuals  wKh 
dIsabUltiss. 

(a)  The  State  plan  may  also  provide 
for  the  following  vocational 
rehabilitation  services  for  the  benefit  of 
groups  of  individuals  with  disabilities: 

(1)  The  establishment,  development, 
or  improvement  of  a  public  or  other 
nonprofit  community  rehabilitation 
program  that  is  used  to  provide  services 
that  promote  integration  and 
competitive  employment,  including 
under  special  circumstances,  the 
construction  of  a  facility  for  a  public  or 
nonprofit  community  rehabilitation 
program.  Examples  of  "special 
cinnimstances"  include  Uie  destruction 
by  natural  disaster  of  the  only  available 
center  serving  an  area  or  a  State 
determination  that  construction  is 
necessary  in  a  rural  area  because  no 
other  public  agencies  or  private 
nonprofit  organizations  are  currently 
able  to  provide  services  to  individuals. 

(2)  Telecommunications  systems  that 
have  the  potential  for  substantially 
improving  vocational  rehabilitation 
service  delivery  methods  and 
developing  appropriate  programming  to 
meet  the  particular  needs  of  individuals 
with  disabilities,  including  telephone, 
television,  video  description  services, 
satellite,  tactile- vibratory  devices,  and 
similar  systems,  as  appropriate. 

(3)  Special  services  to  provide 
recorded  material  or  video  description 
services  for  individuals  who  are  blind, 
captioned  television,  films,  or  video 
cassettes  for  individuals  who  are  deaf, 
tactile  materials  for  individuals  who  are 
deaf-blind,  and  other  special  services 
that  provide  information  through  tactile, 
vibratory,  auditory,  and  visual  media. 

(4)  Technical  assistance  and  support 
services,  such  as  job  site  modification 
and  other  reasonable  accommodations. 


to  businesses  that  are  not  subject  to  Title 
I  of  the  Americans  with  Disabilities  Act 
of  1990  and  that  are  seeking  to  employ 
individuals  with  disabilities. 

(5)  In  the  case  of  small  business 
enterprises  operated  by  individuals  with 
the  most  severe  disabilities  imder  the 
supervision  of  the  State  unit,  including 
enterprises  established  under  the 
Randolph-Sheppard  program, 
management  services  and  supervision, 
acquisition  of  equipment,  initial  stocks 
and  supplies,  and  initial  operating 
expenses,  in  accordance  with  the 
following  requirements: 

(i)  "Management  services  and 
supervision"  includes  inspection, 
quality  control,  consultation, 
accounting,  regulating,  in-service 
training,  and  related  services  provided 
on  a  systematic  basis  to  support  and 
improve  small  business  enterprises 
operated  by  individuals  with  the  most 
severe  disabilities.  "Management 
services  and  supervision"  may  be 
provided  throughout  the  operation  of 
the  small  business  enterprise. 

(ii]  "Initial  stocks  and  supplies" 
includes  those  items  necessary  to  the 
establishment  of  a  new  business 
enterprise  during  the  initial 
estabUshment  period,  which  may  not 
exceed  six  months. 

(iii)  Costs  of  establishing  a  small 
business  enterprise  may  include 
operational  costs  during  the  initial 
establishment  period,  which  may  not 
exceed  six  months. 

(iv)  If  the  State  plan  provides  for  these 
services,  it  must  contain  an  assurance 
that  only  individuals  with  the  most 
severe  disabilities  will  be  selected  to 
participate  in  this  supervised  program. 

(v)  If  the  State  plan  provides  for  these 
services  and  the  State  unit  chooses  to 
set  aside  funds  from  the  proceeds  of  the 
operation  of  the  small  business 
enterprises,  the  State  plan  also  must 
assure  that  the  State  unit  maintains  a 
description  of  the  methods  used  in 
setting  aside  funds  and  the  purposes  for 
which  funds  are  set  aside.  Funds  may  be 
used  only  for  small  business  enterprises 
purposes,  and  benefits  that  are  provided 
to  operators  from  set-aside  funds  must 
be  provided  on  an  equitable  basis. 

(6)  Other  services  that  promise  to 
contribute  substantially  to  the 
rehabilitation  of  a  group  of  individuals 
but  that  are  not  related  directly  to  the 
IWRP  of  any  one  individual.  Examples 
of  those  other  services  might  include  the 
purchase  or  lease  of  a  bus  to  provide 
transportation  to  a  group  of  applicants 
or  eligible  individuals  or  the  piutihase 
of  equipment  or  instructional  materials 
that  would  benefit  a  group  of  applicants 
or  eligible  individuals. 


(b)  If  the  State  plan  provides  for 
vocational  rehabilitation  services  for 
groups  of  individuals,  the  State  plan 
must  assure  that  the  designated  State 
unit — 

(1)  Develops  and  maintains  written 
policies  covering  the  nature  and  scope 
of  each  of  the  vocational  rehabilitation 
services  it  provides  and  the  criteria 
imder  which  each  service  is  provided; 
and 

(2)  Maintains  information  to  ensure 
the  proper  and  efficient  administration 
of  those  services  in  the  form  and  detail 
and  at  the  time  required  by  the 
Secretary,  including  the  types  of 
services  provided,  the  costs  of  those 
services,  and,  to  the  extent  feasible, 
estimates  of  the  numbers  of  individuals 
benefitting  fit>m  those  services. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  12(c),  101(a)(6),  and  103(b) 
of  the  Act;  29  U.S.C.  711(c),  721(a)(6),  and 
723(b)) 

§  361 .50    Written  policies  governing  the 
provision  of  services  for  Individuals  wtth    ' 
disabilities. 

The  State  plan  must  assure  that  the 
State  unit  develops  and  maintains 
written  policies  covering  the  nature  and 
scope  of  each  of  the  vocational 
rehabilitation  services  specified  in 
§  361.48  and  the  criteria  imder  which 
each  service  is  provided.  The  policies 
must  ensiu«  that  the  provision  of 
services  is  based  on  the  rehabilitation 
needs  of  each  individual  as  identified  in 
that  individual's  IWRP  and  is  consistent 
with  the  individual's  informed  choice. . 
The  written  policies  may  not  establish 
any  arbitrary  limits  on  the  natiure  and 
scope  of  vocational  rehabilitation 
services  to  be  provided  to  the  individual 
to  achieve  an  employment  outcome.  The 
poUcies  must  be  developed  in 
accordance  with  the  following 
provisions: 

(a)  Out-of-state  services.  (1)  The  State 
unit  may  estabUsh  a  preference  for  in- 
State  services,  provided  that  the 
preference  does  not  efiiectively  deny  an 
individual  a  necessary  service.  If  the 
individual  chooses  an  out-of-State 
service  at  a  higher  cost  than  an  in-State 
service,  if  either  service  would  meet  the 
individual's  rehabilitation  needs,  the 
designated  State  imit  is  not  responsible 
for  those  costs  in  excess  of  the  cost  of 
the  in-State  service. 

(2)  The  State  unit  may  not  establish 
poUcies  that  effectively  prohibit  the 
provision  of  out-of-State  services. 

(b)  Payment  for  services.  (1)  The  State 
unit  shall  estabUsh  and  maintain 
written  policies  to  govern  the  rates  of 
payment  for  all  purchased  vocational 
rehabilitation  services. 
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(2)  The  State  unit  may  establish  a  fee 
schedule  designed  to  ensure  a 
reasonable  cost  to  the  program  for  each 
service,  provided  that  the  schedule  is— 

(i)  Not  so  low  as  to  effectively  deny 
an  individual  a  necessary  service;  and 

(ii)  Not  absolute  and  permits 
exceptions  so  that  individual  needs  can 
be  addressed. 

(3)  The  State  unit  may  not  place 
absolute  dollar  limits  on  specific  service 
categories  or  on  the  total  services 
provided  to  an  individual. 

(c)  Duration  of  services.  (1)  The  State 
unit  may  establish  reasonable  time 
periods  for  the  provision  of  services 
provided  that  the  time  periods  are — 

(i)  Not  so  short  as  to  effectively  deny 
an  individual  a  necessary  service:  and 

(ii)  Not  absolute  and  permit 
exceptions  so  that  individual  needs  can 
be  addressed. 

(2)  The  State  imit  may  not  establish 
absolute  time  limits  on  the  provision  of 
specific  services  or  on  the  provision  of 
services  to  an  individual.  The  duration 
of  each  service  needed  by  an  individual 
must  be  determined  on  an  individual 
basis  and  reflected  in  that  individual's 
IWRP. 

(d)  Authorization  of  services.  The 
State  imit  shall  establish  policies  related 
to  the  timely  authorization  of  services, 
including  any  conditions  under  which 
verbal  authorization  can  be  given. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  12(c),  12(e)(2)(A),  and 
101(a)(6)  of  the  Act  and  29  U.S.C.  711(c). 
711(e)(2)(A).  and  721(a)(6)) 

S  361.51    Written  standards  for  facilities 
and  provMsrs  of  services. 

The  State  plan  must  assure  that  the 
designated  State  unit  establishes, 
maintains,  makes  available  to  the 
public,  and  implements  written 
minimum  standards  for  the  various 
types  of  facilities  and  providers  of 
services  used  by  the  State  unit  in 
providing  vocational  rehabilitation 
services,  in  accordance  with  the 
following  requirements: 

(a)  Accessibility  of  facilities.  Any 
facility  in  which  vocational 
rehabilitation  services  are  provided 
must  be  accessible  to  individuals 
receiving  services  and  must  comply 
with  the  requirements  of  the 
Architectural  Barriers  Act  of  1968.  the 
Uniform  Accessibility  Standards  and 
their  implementing  regulations  in  41 
CFR  part  101,  subpart  101-19.6,  the 
Americans  with  Ddsabilities  Act  of  1990, 
and  section  504  of  the  Act. 

(b)  Personnel  standards.  (1)  Qualified 
personnel.  Providers  of  vocational 
rehabilitation  services  shall  use 
qualified  personnel,  in  accordance  with 


any  apphcable  national  or  State- 
approved  or  -recognized  certification, 
licensing,  or  registration  requirements, 
or,  in  the  absence  of  these  requirements, 
other  comparable  requirements 
(including  State  persoimel 
requirements),  that  apply  to  the 
profession  or  discipline  in  which  that 
category  of  personnel  is  providing 
vocational  rehabilitation  services. 

(2)  Affirmative  action.  Providers  of 
vocational  rehabilitation  services  shall 
take  affirmative  action  to  employ  and 
advance  in  employment  qualified 
individuals  with  disabiUties. 

(3)  Special  communication  needs 
personnel.  Providers  of  vocational 
rehabilitation  services  shall — 

(i)  Include  among  their  persoimel,  or 
obtain  the  services  of,  individuals  able 
to  communicate  in  the  native  languages 
of  applicants  and  eligible  individuals 
who  have  limited  English  speaking 
ability;  and 

(ii)  Ensure  that  appropriate  modes  of 
communication  for  all  applicants  and 
eligible  individuals  are  used. 

(c)  Fraud,  waste,  and  abuse.  Providers 
of  vocational  rehabilitation  services 
shall  have  adequate  and  appropriate 
pohcies  and  procedures  to  prevent 
baud,  waste,  and  abuse. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  12(e)(2)  (B).  (D).  and  (E)  and 
101(a)(6)(B)  of  the  Act;  29  U.S.C.  711(e)  and 
721(a)(6)(B)) 

S  361 .52    Opportunity  to  make  Inf omted 
choices. 

The  State  plan  must  describe  the 
manner  in  which  the  State  unit  will 
provide  each  applicant,  including 
individuals  who  are  receiving  services 
during  an  extended  evaluation,  and 
each  eligible  individual  the  opportimity 
to  make  informed  choices  throughout 
the  vocational  rehabilitation  process  in 
accordance  with  the  following 
requirements: 

(a)  Each  State  unit,  in  consultation 
with  its  State  Rehabilitation  Advisory 
Council,  if  it  has  one.  shall  develop  and 
implement  written  policies  and 
procedures  that  enable  each  individual 
to  make  an  informed  choice  with  regard 
to  the  selection  of  a  long-term 
vocational  goal,  intermediate 
rehabilitation  objectives,  vocational 
rehabilitation  services,  including 
assessment  services,  and  service 
providers.  These  policies  and 
procedures  must  ensure  that  each 
individual  receives,  through  appropriate 
modes  of  communication,  information 
concerning  the  availabiUty  and  scope  of 
informed  dioice,  the  manner  in  which 
informed  choice  may  be  exercised,  and 
the  availabihty  of  suppori  services  for 


individuals  with  cognitive  or  other 
disabilities  who  require  assistance  in 
exercising  informed  choice. 

(b)  In  developing  an  individual's 
IWRP,  the  State  unit  shall  provide  the 
individual,  or  assist  the  individual  in 
acquiring,  information  necessary  to 
make  an  informed  choice  about  the 
specific  services,  including  the 
providers  of  those  services,  that  are 
needed  to  achieve  the  individual's 
vocational  goal.  This  information  must 
include,  at  a  minimnin,  information 
relating  to  the  cost,  accessibility,  and 
duration  of  potential  services,  the 
consumer  satisfaction  with  those 
services  to  the  extent  that  information 
relating  to  consumer  satisfaction  is 
available,  the  qualifications  of  potential 
service  providers,  the  types  of  services 
offered  by  those  providers,  and  the 
degree  to  which  services  are  provided  in 
integrated  settings. 

(c)  In  providing,  or  assisting  the 
individual  in  acquiring,  the  information 
required  imder  p>aragraph  (b)  of  this 
section,  the  State  unit  may  use,  but  is 
not  limited  to.  the  following  methods  or 
sources  of  information: 

(1)  State  or  regional  lists  of  services 
and  service  providers. 

(2)  Periodic  consumer  satisfaction 
surveys  and  reports. 

(3)  Referrals  to  other  consiuners.  local 
consumer  groups,  or  disability  advisory 
councils  qualified  to  discuss  the 
services  or  service  providers. 

(4)  Relevant  accreditation, 
ceriification,  or  other  information 
relating  to  the  qualifications  of  service 
providers. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  12(e)(1),  12(e)(2)  (C)  and  (F). 
and  101(a)(29)  of  the  Act;  29  U.S.C  711(e) 
and  721(a)(29)) 

$361.53    Availability  of  comparable 
services  and  tMnefits. 

(a)  The  State  plan  must  assure  that — 

(1)  Prior  to  providing  any  vocational 
rehabilitation  services  to  an  eligible 
individual,  or  to  members  of  the 
individual's  family,  except  those 
services  listed  in  paragraph  (b)  of  this 
section,  the  State  unit  shall  determine 
whether  comparable  services  and 
benefits  exist  under  any  other  program  ^ 
and  whether  those  services  and  benefits 
are  available  to  the  individual; 

(2)  If  comparable  services  or  benefits 
exist  imder  any  other  program  and  are 
available  to  the  eligible  individual  at  the 
time  needed  to  achieve  the 
rehabilitation  objectives  in  the 
individual's  IWRP.  the  State  unit  shall 
use  those  comparable  services  or 
benefits  to  meet,  in  whole  or  in  part,  the 
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cost  of  vocational  rehabilitation 
services;  and 

(3)  If  comparable  services  or  benefits 
exist  under  any  other  program,  but  are 
not  available  to  the  individual  at  the 
time  needed  to  satisfy  the  rehabilitation 
objectives  in  the  individual's  IWRP,  the 
State  unit  shall  provide  vocational 
rehabilitation  services  until  those 
comparable  services  and  benefits 
become  available. 

(b)  The  following  services  are  exempt 
bom  a  determination  of  the  availability 
of  comparable  services  and  benefits 
under  paragraph  (a)  of  this  section: 

(1)  Assessment  for  determining 
eUgibihty  and  priority  for  services. 

(2)  Assessment  for  determining 
vocational  rehabilitation  needs. 

(3)  Vocational  rehabilitation 
coimseling.  guidance,  and  referral 
services. 

(4)  Vocational  and  other  training 
services,  such  as  personal  and 
vocational  adjustment  training,  books 
(including  alternative  format  books 
accessible  by  computer  and  taped 
books),  tools,  and  other  training 
materials  in  accordance  with 

§  361.48(a)(6). 

(5)  Placement  services. 

(6)  Rehabilitation  technology. 

(7)  Post-employment  services 
consisting  of  the  services  hsted  imder 
paragraphs  (b)  (1)  through  (6)  of  this 
section. 

(c)  The  requirements  of  ptaragraph  (a) 
of  this  section  also  do  not  apply  il— 

(1)  The  determination  of  the 
availability  of  comparable  services  and 
benefits  under  any  other  program  would 
delay  the  provision  of  vocational 
rehabilitation  services  to  any  individual 
who  is  determined  to  be  at  extreme 
medical  risk,  based  on  medical  evidence 
provided  by  an  appropriate  quaUfied 
medical  professional:  or 

(2)  An  immediate  job  placement 
would  be  lost  due  to  a  delay  in  the 
provision  of  comparable  services  and 
benefits. 

(Authority:  Sec.  101(a)(8)  of  the  Act;  29 
U.S.C  721(a)(8)) 

S  361 .54    Participation  of  individuals  in 
c<wt  of  tarvices  based  on  financial  need. 

(a)  No  Federal  requirement.  There  is 
no  Federal  requirement  that  the 
financial  need  of  individuals  be 
considered  in  the  provision  of 
vocational  rehabiUtation  services. 

(b)  State  unit  requirements.  (1)  The 
State  unit  may  choose  to  consider  the 
financial  need  of  eUgible  individuals  or 
individuals  who  are  receiving  services 
during  an  extended  evaluation  for 
purposes  of  determining  the  extent  of 
their  participation  in  the  costs  of 
vocational  rehabilitation  services,  other 


than  those  services  identified  in 
paragraph  (b)(3)  of  this  section. 

(2)  If  the  State  unit  chooses  to 
consider  financial  need — 

(i)  It  shall  maintain  written  policies 
covering  the  determination  of  financial 
need; 

(ii)  The  State  plan  must  specify  the 
types  of  vocational  rehabilitation 
services  for  which  the  unit  has 
estabUshed  a  financial  needs  test; 

(iii)  The  policies  must  be  applied 
uniformly  to  all  individuals  in  similar 
circumstances; 

(iv)  The  policies  may  require  different 
levels  of  need  for  di^erent  geographic 
regions  in  the  State,  but  must  be  applied 
uniformly  to  all  individuals  within  each 
geographic  region;  and 

(v)  The  policies  must  ensiue  that  the 
level  of  an  individual's  participation  in 
the  cost  of  vocational  rehabilitation 
services  is — 

(A)  Reasonable; 

(B)  Based  on  the  individual's  financial 
need,  including  consideration  of  any 
disability-related  expenses  paid  by  the 
individual;  and 

(C)  Not  so  high  as  to  efiiectively  deny 
the  individual  a  necessary  service. 

(3)  The  State  plan  must  assure  that  no 
financial  needs  test  is  applied  and  no 
financial  participation  is  required  as  a 
condition  for  furnishing  the  following 
vocational  rehabilitation  services: 

(i)  Assessment  for  determining 
eligibility  and  priority  for  services, 
except  those  non-assessment  services 
that  are  provided  during  an  extended 
evaluation  for  an  individual  with  a 
severe  disability  under  §  361.42(d). 

(ii)  Assessment  for  determining 
vocational  rehabilitation  needs. 

(iii)  Vocational  rehabilitation 
coiuiseling,  guidance,  and  referral 
services. 

(iv)  Placement  services.  , 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec.  12(c)  of  the  Act;  29  U.S.C 
711(c)) 

§  361 .55    ffaview  of  extended  employmant 
In  community  reltabllitatlon  programs  or 
other  employment  under  section  14(c)  of 
ttie  Fair  l.abor  Standards  Act 

The  State  plan  must  assure  that  the 
State  unit — 

(a)  Reviews  and  re-evaluates  at  least 
annually  the  status  of  each  individual 
determined  by  the  State  unit  to  have 
achieved  an  employment  outcome  in  an 
extended  employment  setting  in  a 
community  rehabilitation  program  or 
other  employment  setting  in  which  the 
individual  is  compensated  in 
accordance  with  section  14(c)  of  the  Fair 
Labor  Standards  Act.  This  review  or  re- 
evaluation  must  include  input  bom  the 


individual  or,  in  an  appropriate  case, 
the  individual's  representative  to 
determine  the  interests,  priorities,  and 
needs  of  the  individtial  for  employment 
in,  or  training  for,  competitive 
employment  in  an  integrated  setting  in 
the  labor  market; 

(b)  Makes  maximum  effort,  including 
the  identification  of  vocational 
rehabilitation  services,  reasonable 
accommodations,  and  other  support 
services,  to  enable  the  eligible 
individual  to  benefit  from  training  in,  or 
to  be  placed  in  employment  in,  an 
integrated  setting;  and 

(c)  Provides  services  designed  to 
promote  movement  from  extended 
employment  to  integrated  employment, 
including  supported  employment, 
independent  living,  and  community 
participation. 

(Authority:  Sec.  101(a)(16)  of  the  Act;  29 
U.S.C.  721(a)(16)) 

§  361 .56    Individuals  determined  to  have 
achieved  an  employment  outcome. 

The  State  plan  must  assure  that  an 
individual  is  determined  to  have 
achieved  an  employment  outcome  only 
if  the  following  requirements  are  met: 

(a)  The  provision  of  services  under 
the  individual's  IWRP  has  contributed 
to  the  achievement  of  the  employment 
outcome. 

(b)  The  employment  outcome  is 
consistent  with  \he  individual's 
strengths,  resources,  priorities, 
concerns,  abiUties,  capabilities, 
interests,  and  informed  choice. 

(c)  The  employment  outcome  is  in  the 
most  integrated  setting  possible, 
consistent  with  the  individual's 
informed  choice. 

(d)  The  individual  has  maintained  the 
employment  outcome  for  a  period  of  at 
least  90  days. 

(e)  At  the  end  of  the  appropriate 
period  imder  paragraph  (d)  of  this 
section,  the  individual  and  the 
rehabilitation  counselor  or  coordinator 
consider  the  employment  outcome  to  be 
satisfactory  and  agree  that  the 
individual  is  performing  well  on  the  job. 

(Authority:  Sees.  12(c),  101(a)(6),  and 
106(a)(2)  of  the  Act;  29  U.S.C.  711(c). 
721(a)(6),  and  726(a)(2)) 

§361.57    Review  of  rehabilitation 
counselor  or  coordinator  determinations. 

The  State  plan  must  contain 
procedures,  including  standards  of 
review  imder  paragraph  (b)(7)  of  this 
section,  established  by  the  director  of 
the  designated  State  unit  to  ensure  that 
any  applicant  or  eligible  individual  who 
is  dissatisfied  with  any  determinations 
made  by  a  rehabilitation  counselor  or 
coordinator  concerning  the  furnishing 
or  denial  of  services  may  request,  or.  if 


UMI 
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appropriate,  may  request  through  the 
individual's  representative,  a  timely 
review  of  those  determinations.  The 
procedures  established  by  the  director 
of  the  State  unit  must  be  in  accordance 
wth  the  following  provisions: 

(a)  Informal  resolution.  The  State  unit 
may  establish  an  informal  process  to 
resolve  a  request  for  review  without 
conducting  a  formal  hearing.  However, 
a  State's  informal  process  must  be 
conducted  and  concluded  within  the 
time  period  established  under  paragraph 
(b)(1)  of  this  section  for  holding  a  formal 
hearing.  If  informal  resolution  is  not 
successful,  a  formal  hearing  must  be 
conducted  by  the  end  of  this  same 
period,  unless  the  parties  agree  to  a 
specific  extension  of  time. 

(b)  Formal  hearing  procedures.  Except 
as  provided  in  paragraph  (d)  of  this 
section,  the  State  unit  shall  establish 
formal  review  procedures  that  provide 
that— 

(1)  A  hearing  by  an  impartial  hearing 
officer,  selected  in  accordance  with 
paragraph  (c)  of  this  section,  must  be 
held  within  45  days  of  an  individual's 
request  for  review,  imless  informal 
resolution  is  achieved  prior  to  the  45th 
day  or  the  parties  agree  to  a  specific 
extension  of  time; 

(2)  The  State  unit  may  not  institute  a 
suspension,  reduction,  or  termination  of 
services  being  provided  imder  an  IWRP 
pending  a  final  determination  of  the 
formal  hearing  luider  this  p>aragraph  or 
informal  resolution  under  paragraph  (a) 
of  this  section,  unless  the  individual  or, 
in  an  appropriate  case,  the  individual's 
representative  so  requests  or  the  agency 
has  evidence  that  the  services  have  been 
obtained  through  misrepresentation, 
fraud,  collusion,  or  criminal  conduct  on 
the  part  of  the  individual; 

(3)  The  individual  or,  if  appropriate, 
the  individual's  representative  must  be 
afforded  an  opportunity  to  present 
additional  evidence,  information,  and 
witnesses  to  the  impartial  hearing 
officer,  to  be  represented  by  counsel  or 
other  appropriate  advocate,  and  to 
examine  all  witnesses  and  other 
relevant  soiut%s  of  information  and 
evidence; 

(4)  The  impartial  hearing  officer  shall 
make  a  decision  based  on  the  provisions 
of  the  approved  State  plan,  the  Act. 
Federal  vocational  rehabilitation 
regulations,  and  State  regulations  and 
policies  that  are  consistent  with  Federal 
requirements  and  shall  provide  to  the 
individual  or,  if  appropriate,  the 
individual's  representative  and  to  the 
director  of  the  designated  State  imit  a 
full  written  report  of  the  findings  and 
grounds  for  the  decision  within  30  days 
of  the  completion  of  the  hearing; 


(5)  If  the  director  of  the  designated 
State  unit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  the 
director  shall  notify  in  writing  the 
individual  or,  if  appropriate,  die 
individual's  representative  of  that  intent 
within  20  days  of  the  mailing  of  the 
impartial  hearing  officer's  decision; 

(6)  If  the  director  of  the  designated 
State  unit  fails  to  provide  the  notice 
required  by  paragraph  (b)(5)  of  this 
section,  the  impartial  hearing  officer's 
decision  becomes  a  final  decision; 

(7)  The  decision  of  the  director  of  the 
designated  State  imit  to  review  any 
impartial  hearing  officer's  decision  must 
be  based  on  standards  of  review 
contained  in  written  State  unit  policy; 

(8)  If  the  director  of  the  designated 
State  imit  decides  to  review  the  decision 
of  the  impartial  hearing  officer,  the 
director  shall  provide  die  individual  or, 
if  appropriate,  the  individual's 
representative  an  opportunity  to  submit 
additional  evidence  and  information 
relevant  to  the  final  decision; 

(9)  The  director  may  not  overturn  or 
modify  a  decision,  or  part  of  a  decision, 
of  an  impartial  hearing  officer  that 
supports  the  position  of  the  individual 
imless  the  director  concludes,  based  on 
clear  and  convincing  evidence,  that  the 
decision  of  the  impartial  hearing  officer 
is  clearly  erroneous  because  it  is 
contrary  to  the  app^ved  State  plan,  the 
Act,  Federal  vocational  rehabilitation 
regulations,  or  State  regulations  or 
poUcies  that  are  consistent  with  Federal 
requirements; 

(10)  Within  30  days  of  providing 
notice  of  intent  to  review  the  impartial 
hearing  officer's  decision,  the  director  of 
the  designated  State  unit  shall  make  a 
final  decision  and  provide  a  full  report 
in  writing  of  the  decision,  including  the 
findings  and  the  statutory,  regulatory,  or 
policy  grounds  for  the  decision,  to  the 
individual  or,  if  appropriate,  the 
individual's  representative; 

(11)  The  director  of  the  designated 
State  unit  may  not  delegate 
responsibility  to  make  any  final 
decision  to  any  other  officer  or 
employee  of  the  designated  State  unit; 
and 

(12)  Except  for  the  time  limitations 
established  in  paragraphs  (b)(1)  and 
(b)(5)  of  this  section,  each  State's  review 
procedures  may  provide  for  reasonable 
time  extensions  for  good  cause  shown  at 
the  request  of  a  party  or  at  the  request 
of  both  parties. 

(c)  Selection  of  impartial  hearing 
officers.  Except  as  provided  in 
paragraph  (d)  of  this  section,  the 
impartial  hearing  officer  for  a  particular 
case  must  be  selected — 

(1)  From  among  the  pool  of  persons 
qualified  to  be  an  impartial  hearing 


officer,  as  defined  in  §  361.5(b)(22),  who 
are  identified  by  the  State  unit,  if  ^e 
State  unit  is  an  independent 
commission,  or  jointly  by  the  designated 
State  unit  and  those  members  of  the 
State  Rehabihtation  Advisory  (Council 
designated  in  section  102(d)(2)(C)  of  the 
Act,  if  the  State  has  a  Council;  and 

(2)(i)  On  a  random  basis;  or 

(ii)  By  agreement  between  the  director 
of  the  designated  State  unit  and  the 
individual  or,  if  appropriate,  the 
individual's  representative. 

(d)  State  fair  hearing  board.  The 
provisions  of  paragraphs  (b)  and  (c)  of 
this  section  are  not  applicable  if  the 
State  has  a  fair  hearing  board  that  was 
estabhshed  before  January  1, 1985.  that 
is  authorized  under  State  law  to  review 
rehabilitation  counselor  or  coordinator 
determinations  and  to  carry  out  the 
responsibilities  of  the  director  of  the 
designatid  State  unit  under  this  section. 

(e)  Informing  affected  individuals. 
The  State  unit  shall  inform,  through 
appropriate  modes  of  communication, 
all  applicants  and  eligible  individuals 
of— 

(1)  Their  right  to  review  under  this 
section,  including  the  names  and 
addresses  of  individuals  widi  whom 
appeals  may  be  filed;  and 

(2)  The  manner  in  which  an  impartial 
hearing  officer  will  be  selected 
consistent  with  the  requirements  of 
paragraph  (c)  of  this  section. 

(f)  Data  collection.  The  director  of  the 
designated  State  unit  shall  collect  and 
submit,  at  a  minimum,  the  following 
data  to  the  Secretary  for  inclusion  each 
year  in  the  aimual  report  to  Congress 
under  section  13  of  the  Act: 

(1)  The  number  of  appeals  to 
impartial  hearing  officers  and  the  State 
director,  including  the  type  of 
complaints  and  the  issues  involved. 

(2)  The  number  of  decisions  by  the 
State  director  reversing  in  whole  or  in 
part  a  decision  of  the  impartial  hearing 
officer. 

(3)  The  number  of  decisions  affirming 
the  position  of  the  dissatisfied 
individual  assisted  through  the  client 
assistance  program,  when  that 
assistance  is  known  to  the  State  unit. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sees.  102(b)  and  102(d)  of  the 
Act;  29  U.S.C.  722(b)  and  722(d)) 

Subpart  C— Financing  of  State 
Vocational  Rehabilitation  Programs 

S361.60    Matching  requlraments. 

(a)  Federal  share — (1)  General.  Except 
as  provided  in  paragraphs  (aK2)  and 
(a)(3)  of  this  section,  the  Federal  share 
for  expenditures  made  by  the  State  unit 
under  the  State  plan,  including 
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expendiUires  for  the  provision  of 
vocational  rehabilitation  services, 
administration  of  the  State  plan,  and  the 
development  and  implementation  of  the 
strategic  plan,  is  78.7  percent. 

(2)  Construction  projects.  The  Federal 
share  for  expenditures  made  for  the 
construction  of  a  facility  for  community 
rehabilitation  program  purposes  may 
not  be  more  than  50  percent  of  the  total 
cost  of  the  project. 

(3)  Innovation  and  expansion  grant 
activities.  The  Federal  share  for  the  cost 
of  innovation  and  expansion  grant 
activities  funded  by  appropriations 
under  Fart  C  of  Title  I  of  the  Act  is  90 
percent. 

(b)  Non-Federal  share — (1)  General. 
Except  as  provided  in  paragraphs  (b)(2) 
and  (b)(3)  of  this  section,  expenditures 
made  under  the  State  plan  to  meet  the 
non-Federal  share  under  this  section 
must  be  consistent  with  the  prt^sions 
of  34  CFR  80.24. 

(2)  Third  party  in -kind  contributions. 
Third  party  in-ldnd  contributions 
specified  in  34  CP'R  80.24(a)(2)  may  not 
be  used  to  meet  the  non-Federal  share 
under  this  section. 

(3)  Contributions  by  private  entities. 
Expenditiues  made  from  contributions 
by  private  organizations,  agencies,  or 
individuals  that  are  deposited  in  the 
account  of  the  State  agency  or  sole  local 
agency  in  accordance  with  State  law 
and  that  are  earmarked,  under  a 
condition  imposed  by  the  contributor, 
may  be  used  as  part  of  the  non-Federal 
share  under  this  section  if  the  following 
requirements  are  met: 

(i)  The  funds  are  earmarked  for 
meeting  in  whole  or  in  part  the  State's 
share  for  establishing  a  commimity 
rehabilitation  program  or  constructing  a 
particular  facility  for  community 
rehabilitation  program  purposes. 

(ii)  If  the  funds  are  earmarked  for  any 
other  purpose  under  the  State  plan,  the 
expenditures  do  not  benefit  in  any  way 
the  donor,  an  individual  to  whom  the 
donor  is  related  by  blood  or  marriage  or 
with  whom  the  donor  has  a  close 
personal  relationship,  or  an  individual, 
entity,  or  organization  with  whom  the 
donor  shares  a  financial  interest.  The 
Secretary  does  not  consider  a  donor's 
receipt  from  the  State  unit  of  a  grant, 
subgrant,  or  contract  with  funds  aUotted 
under  this  part  to  be  a  benefit  for  the 
purposes  of  this  paragraph  if  the  grant, 
subgrant,  or  contract  is  awarded  under 
the  State's  regular  competitive 
procedures. 

(Authority:  Sees.  7(7),  101(a)(3),  and  104  of 
the  Act:  29  U.S.C.  706(7),  721(a)(3)  and  724) 

Note:  The  Secretary  notes  that 
contributions  may  be  earmarked  in 
accordance  with  paragraph  (b)(3)(ii)  of  this 
sacUon  for  providing  particular  services  (e.g.. 


rehabilitation  technology  services):  serving 
individuals  with  certain  types  of  disabilities 
(e.g.,  individuals  who  are  blind),  consistent 
with  the  State's  order  of  selection,  if 
applicable;  providing  services  to  sjiecial 
groups  that  State  or  Federal  law  permits  to 
be  targeted  for  services  (e.g.,  students  with 
disabilities  who  are  receiving  special 
education  services),  consistent  with  the 
State's  order  of  selection,  if  applicable:  or 
carrying  out  particular  types  of 
administrative  activities  permissible  under 
State  law.  Contributions  also  may  be 
restricted  to  particular  geographic  areas  to 
increase  services  or  expand  the  scope  of 
services  that  are  available  statewide  under 
the  State  plan.  However,  if  a  contribution  is 
earmarked  for  a  restricted  geographic  area, 
expenditures  from  that  contribution  may  be 
used  to  meet  the  non-Federal  share 
requirement  only  if  the  State  unit  requests 
and  the  Secretary  approves  a  waiver  of 
statewideness,  in  accordance  with  §361.26. 

§  361 .61    Limitation  on  use  of  funds  for 
construction  expenditures. 

No  more  than  10  percent  of  a  State's 
allotment  for  any  fiscal  year  under 
section  110  of  the  Act  may  be  spent  on 
the  construction  of  facilities  for 
community  rehabilitation  program 
piuposes. 

(Authority:  Sec.  101(a)(17)(A)  of  the  Act;  29 
U.S.C  721{a)(17)(A)) 

§361.62    Maintenance  of  effort 
requirements. 

(a)  General  requirements.  (1)  The 
Secretary  reduces  the  amoimt  otherwise 
payable  to  a  State  for  a  fiscal  year  by  the 
amount  by  which  the  total  expenditures 
bom  non-Federal  sources  under  the 
State  plan  for  the  previous  fiscal  year 
were  less  than  the  total  of  those 
expenditures  for  the  fiscal  year  two 
years  prior  to  the  previous  fiscal  year. 
For  example,  for  fiscal  year  1996,  a 
State's  maintenance  of  effort  level  is 
based  on  the  amount  of  its  expenditures 
from  non-Federal  sources  for  fiscal  year 
1994.  Thus,  if  the  State's  non-Federal 
expenditures  in  1996  are  less  than  they 
were  in  1994,  the  State  has  a 
maintenance  of  effort  deficit,  and  the 
Secretary  reduces  the  State's  allotment 
in  1997  by  the  amount  of  that  deficit. 

(2)  If,  at  the  time  the  Secretary  makes 
a  determination  that  a  State  has  failed 
to  meet  its  maintenance  of  effort 
requirements,  it  is  too  late  for  the 
Secretary  to  make  a  reduction  in 
accordance  with  paragraph  (a)(1)  of  this 
section,  then  the  Secretary  recovers  the 
amount  of  the  maintenance  of  effort 
deficit  through  audit  disallowance. 

(b)  Specific  requirements  for 
construction  of  facilities.  If  the  State 
plan  provides  for  the  construction  of  a 
facility  for  commimity  rehabihtation 
program  purposes,  the  amoimt  of  the 
State's  share  of  expenditures  for 


vocational  rehabilitation  services  under 
the  plan,  other  than  for  the  construction 
of  a  facility  for  community 
rehabilitation  program  purposes  or  the 
establishment  of  a  facility  foe 
community  rehabilitation  purposes, 
must  be  at  least  equal  to  the 
expenditures  for  those  services  for  the 
second  prior  fiscal  year,  ff  a  State  fails 
to  meet  the  requirements  of  this 
paragraph,  the  Secretary  recovers  the 
amount  of  the  maintenance  of  effort 
deficit  through  audit  disallowance. 

(c)  Separate  State  agency  for 
vocational  rehabilitation  services  for 
individuals  who  are  blind.  If  there  is  a 
separate  part  of  the  State  plan 
administered  by  a  separate  State  agency 
to  provide  vocational  rehabilitation 
services  for  individuals  who  are  blind — 

(1)  Satisfaction  of  the  maintenance  of 
effort  requirements  under  paragraphs  (a) 
and  (b)  of  this  section  are  determined 
based  on  the  total  amount  of  a  State's 
non-Federal  expenditures  imder  both 
parts  of  the  State  plan;  and 

(2)  If  a  State  fails  to  meet  any 
maintenance  of  effort  requirement,  the 
Secretary  reduces  the  amount  otherwise 
payable  to  the  State  for  that  fiscal  year 
imder  each  part  of  the  plan  in  direct 
relation  to  the  amount  by  which 
expenditures  from  non-Federal  sources 
imder  each  part  of  the  plan  in  the 
previous  fiscal  year  were  less  than  they 
were  for  that  part  of  the  plan  for  the 
fiscal  year  two  years  prior  to  the 
previous  fiscal  year. 

(d)  Waiver  or  modification.  (1)  The 
Secretary  may  waive  or  modify  the 
maintenance  of  effort  requirement  in 
paragraph  (a)(l]  of  this  section  if  the 
Secretary  determines  that  a  waiver  or 
modification  is  necessary  to  permit  the 
State  to  respond  to  exceptional  or 
uncontrollable  circumstances,  such  as  a 
major  natural  disaster  or  a  serious 
economic  downturn,  that — 

(i)  Cause  significant  unanticipated 
expenditures  or  reductions  in  revenue; 
and 

(ii)  Result  in — 

(A)  A  general  reduction  of  programs 
within  the  State;  or 

(B)  The  State  making  substantial 
expenditures  in  the  vocational 
rehabilitation  program  for  long-term 
purposes  due  to  the  one-time  costs 
associated  with  the  construction  of  a 
facility  for  community  rehabihtation 
program  purposes,  the  establishment  of 
a  facility  for  community  rehabilitation 
program  purposes,  or  the  acquisition  of 
equipment. 

(2)  The  Secretary  may  waive  or  - 
modify  the  maintenance  of  effort 
requirement  in  paragraph  (b)  of  this 
section  or  the  10  percent  allotment 
limitation  in  §  361.61  if  the  Secretary 
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detennines  that  a  waiver  or 
modification  is  necessary  to  permit  the 
State  to  respond  to  exceptional  or 
imcontrollable  circumstances,  such  as  a 
major  natural  disaster,  that  result  in 
significant  destruction  of  existing 
facilities  and  reqiiire  the  State  to  make 
substantial  expenditxires  for  the 
construction  of  a  facility  for  community 
rehabilitation  program  purposes  or  the 
establishment  of  a  facility  for 
commimity  rehabilitation  program 
purposes  in  order  to  provide  vocational 
rehabilitation  services. 

(3)  A  written  request  for  waiver  or 
modification,  including  supporting 
justification,  must  be  submitted  to  the 
Secretary  as  soon  as  the  State 
determines  that  an  exceptional  or 
uncontrollable  circumstance  will 
prevent  it  from  making  its  required 
expenditures  from  non-Federal  sources. 

(Authority:  Sees.  101(a)(17)  and  111(a)(2)  of 
the  Act;  29  U.S.C.  721(a)(17)  and  731(a)(2)) 

$361.63    Program  income. 

(a)  Definition.  Program  income  means 
gross  income  received  by  the  State  that 
is  directly  generated  by  an  activity 
supported  imder  this  part. 

(b)  Sources.  Sources  of  program 
income  include,  but  are  not  limited  to. 
payments  fitim  the  Social  Security 
Administration  for  rehabilitating  Social 
Security  beneficiaries,  payments 
received  fit)m  workers'  compensation 
funds,  fees  for  services  to  defivy  part  or 
all  of  the  costs  of  services  provided  to 
particular  individuals,  and  income 
generated  by  a  State-operated 
commimity  rehabilitation  program. 

(c)  Use  of  program  income.  Tl)  Except 
as  provided  in  paragraph  (c)(2)  of  this 
section,  program  income,  whenever 
earned,  must  be  used  for  the  provision 
of  vocational  rehabilitation  services,  the 
administration  of  the  State  plan,  and 
developing  and  implementing  the 
strategic  plan.  Pro-am  income  is 
considered  earned  when  it  is  received. 

(2)  Payments  provided  to  a  State  from 
the  Social  Security  Administration  for 
rehabilitating  Social  Security 
beneficiaries  may  also  be  used  to  carry 
out  programs  under  Part  B  of  Title  I  of 
the  Act  (cUent  assistance).  Part  C  of 
Title  I  of  the  Act  (innovation  and 
expansion).  Part  C  of  Title  VI  of  the  Act 
(supported  employment)  and  Title  VII  of 
the  Act  (independent  living). 

(3)  The  State  is  authorized  to  treat 
program  income  as — 

(i)  An  addition  to  the  grant  funds  to 
be  used  for  additional  allowable 
program  expenditures,  in  accordance 
with  34  CFR  80.25(g)(2);  or 

(ii)  A  deduction  from  total  allowable 
costs,  in  accordance  with  34  CFR 
80.25(g)(1). 


(4)  Program  income  may  not  be  used 
to  meet  the  non-Federal  share 
requirement  under  §  361.60. 

(Authority:  Sec.  108  of  the  Act;  29  U.S.C 
728;  34  CFR  80.25) 

$361.64    Obligation  of  Federal  funds  and 
progfam  Income. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  Federal  funds, 
including  reallotted  funds,  that  are 
appropriated  for  a  fiscal  year  to  carry 
out  a  program  under  this  part  that  are 
not  obligated  by  the  State  unit  by  the 
beginning  of  the  succeeding  fiscal  year 
and  any  program  income  received 
dining  a  fiscal  year  that  is  not  obligated 
by  the  State  unit  by  the  beginning  of  the 
succeeding  fiscal  year  must  remain 
available  for  obligation  by  the  State  unit 
during  that  succeeding  fiscal  year. 

(b)  Federal  funds  appropriated  for  a 
fiscal  year  remain  available  for 
obligation  in  the  succeeding  fiscal  year 
only  to  the  extent  that  the  State  unit  met 
the  matching  requirement  for  those 
Federal  funds  by  obligating,  in 
accordance  with  34  CFR 76.707,  the 
non-Federal  share  in  the  fiscal  year  for 
which  the  funds  were  appropriated. 
(Authority:  Sec.  19  of  the  Act;  29  U.S.C  718) 

$361.65    Allotment  and  payment  of  Federal 
funds  for  vocational  rehabilitation  services. 

(a)  Allotment.  (1)  The  allotment  of 
Federal  funds  for  vocational 
rehabiUtation  services  for  each  State  is 
computed  in  accordance  with  the 
requirements  of  section  110  of  the  Act. 
and  payments  are  made  to  the  State  on 
a  quarterly  basis,  unless  some  other 
period  is  established  bv  the  Secretary. 

(2)  If  the  State  plan  designates  one 
State  agency  to  administer,  or  supervise 
the  administration  of.  the  part  of  the 
plan  under  which  vocational . 
rehabilitation  services  are  provided  for 
individuals  who  are  blind  and  another 
State  agency  to  administer  the  rest  of  the 
plan,  the  division  of  the  State's 
allotment  is  a  matter  for  State 
determination.  • 

(b)  Reallotment.  (1)  The  Secretary 
determines  not  later  than  45  days  before 
the  end  of  a  fiscal  year  which  States,  if 
any,  will  not  use  their  full  allotment. 

(2)  As  soon  as  possible,  but  not  later 
than  the  end  of  the  fiscal  year,  the 
Secretary  reallots  these  hinds  to  other 
States  that  can  use  those  additional 
funds  during  the  current  or  subsequent 
fiscal  year,  provided  the  State  can  meet 
the  matching  requirement  by  obligating 
the  non-Federal  share  of  any  reallotted 
funds  in  the  fiscal  year  for  which  the 
funds  were  appropriated. 

(3)  Funds  reallotted  to  another  State 
are  considered  to  be  an  increase  in  the 
recipient  State's  allotment  for  the  fiscal 


year  fat  which  the  funds  were 
appropriated. 

(Authority:  Sees.  110  and  111  of  the  Act;  29 
U.S.C  730  and  731) 

Subpart  D— Strategic  Plan  for 
InrMvation  and  ExfMnsion  of 
Vocational  Rehabilitation  Services 

$361.70    Purpoee  of  tite  strategic  plan. 

The  State  shall  prepare  a  statewide 
strategic  plan,  in  accordance  with 
§  361.71,  to  develop  and  use  innovative 
approaches  for  achieving  long-term 
success  in  expanding  and  improving 
vocational  rehabilitation  services, 
including  supported  employment 
services,  provided  under  the  State  plan, 
including  the  supported  employment 
supplement  to  the  State  plan  required 
under  34  CFR  part  363. 

(Authority:  Sec.  120  of  the  Act;  29  U.S.C 
740) 

$  361 .71    Procedures  for  developing  ttte 
strategic  plan. 

(a)  Pu6//c  input.  (1)  The  State  unit 
shall  meet  with  and  receive 
recommendations  &t)m  members  of  the 
State  Rehabilitation  Advisory  Council,  if 
the  State  has  a  Council,  and  the 
Statewide  Independent  Living  Council 
prior  to  developing  the  strategic  plan. 

(2)  The  State  unit  shall  solicit  pubhc 
input  on  the  strategic  plan  prior  to  or  at 
the  public  meetings  on  the  State  plan, 
in  accordance  with  the  requirements  of 
§361.20. 

(3)  The  State  unit  shall  consider  the 
recommendations  received  under 
paragraphs  (a)(l]  and  (a)(2)  of  this 
section  and,  if  the  State  rejects  any 
recommendations,  shall  include  a 
written  explanation  of  the  reasons  for 
those  rejections  in  the  strategic  plan. 

(4)  The  State  unit  shall  develop  a 
procedure  to  ensure  ongoing  comment 
from  the  Council  or  Councils,  if 
applicable,  as  the  plan  is  being 
implemented. 

(b)  Duration.  The  strategic  plan  must 
cover  a  three-year  period. 

(c)  Revisions.  The  State  unit  shall 
revise  the  strategic  plan  on  an  annual 
basis  to  reflect  the  unit's  actual 
experience  over  the  previous  year  and 
input  fixim  the  State  Rehabilitation 
Advisory  Coimdl,  if  the  State  has  a 
Council,  individuals  with  disabilities, 
and  other  interested  parties. 

(d)  Dissemination.  The  State  unit 
shall  disseminate  widely  the  strategic 
plan  to  individuals  with  disabilities, 
disability  organizations,  rehabiUtation 
professionals,  and  other  interested 
persons  and  shall  make  the  strategic 
plan  available  in  accessible  formats  and 
appropriate  modes  of  communication. 
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(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec.  122  of  the  Act;  29  U.S.C 
742) 

$  361.72    Content  of  tfw  strategic  plan. 
The  strategic  plan  must  include — 

(a)  A  statement  of  the  mission, 
philosophy,  values,  and  principles  of 
the  vocational  rehabilitation  program  in 
the  State; 

(b)  Specific  goals  and  objectives  for 
expanding  and  improving  the  system  for 
providing  vocational  rehabilitation 
services; 

(c)  Specific  multi-faceted  and 
systemic  approaches  for  accomplishing 
the  objectives,  including  interagency 
coordination  and  cooperation,  that  build 
upon  state-of-the-art  practices  and 
research  findings  and  that  implement 
the  State  plan  and  the  supplement  to  the 
State  plan  submitted  under  34  CFR  Part 
363; 

(d)  A  description  of  the  specific 
programs,  projects,  and  activities 
funded  under  this  subpart,  including 
how  the  programs,  projects,  and 
activities  accomplish  the  objectives  of 
the  subpart,  and  the  resource  allocation 
and  budget  for  the  programs,  projects, 
and  activities;  and 

(e)  Specific  criteria  for  determining 
whether  the  objectives  have  been 
achieved,  including  an  assurance  that 
the  State  will  conduct  an  annual 
evaluation  to  determine  the  extent  to 
which  the  objectives  have  been 
achieved  and,  if  specific  objectives  have 
not  been  achieved,  the  reasons  that  the 
objectives  have  not  been  achieved  and 

a  description  of  alternative  approaches 
that  will  be  taken. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1820-0500.) 
(Authority:  Sec.  121  of  the  Act;  29  U.S.C. 
741) 

S  361.73    Use  of  funds. 

(a)  A  State  unit  shall  use  all  grant 
funds  received  under  Title  I,  Part  C  of 
the  Act  to  carry  out  programs  and 
activities  that  are  identified  under  the 
State's  strategic  plan,  including  but  not 
limited  to  those  programs  and  activities 
that  are  identified  in  paragraph  (b)  of 
this  section. 

(b)  A  State  unit  shall  use  at  least  1.5 
percent  of  the  funds  received  under 
section  1 1 1  of  the  Act  to  carry  out  one 
or  more  of  the  following  types  of 
programs  and  activities  that  are 
identified  in  the  State's  strategic  plan: 

(1)  Programs  to  initiate  or  expand 
employment  opportunities  for 
individuals  with  severe  disabilities  in 
integrated  settings  that  allow  for  the  use 
of  on-the-job  training  to  promote  the 


objectives  of  Title  I  of  the  Americans 
with  Disabilities  Act  of  1990. 

(2)  Programs  or  activities  to  improve 
or  expand  the  provision  of  employment 
services  in  integrated  settings  to 
individuals  with  sensory,  cognitive, 
physical,  and  mental  impairments  who 
traditionally  have  not  been  served  by 
the  State  vocational  rehabilitation 
agency. 

(3)  Programs  or  activities  to  maximize 
the  ability  of  individuals  with 
disabilities  to  use  rehabilitation 
technology  in  employment  settings. 

(4)  Programs  or  activities  that  assist 
employers  in  accommodating, 
evaluating,  training,  or  placing 
individuals  with  disabilities  in  the 
workplace  of  the  employer  consistent 
with  the  provisions  of  the  Act  and  Title 
I  of  the  Americans  with  Disabilities  Act 
of  1990.  These  programs  or  activities 
may  include  short-term  technical 
assistance  or  other  effective  strategies. 

(5)  Programs  or  activities  that  expand 
and  improve  the  extent  and  type  of  an 
individual's  involvement  in  the  review 
and  selection  of  his  or  her  training  and 
employment  goals. 

(6)  Programs  or  activities  that  expand 
and  improve  opportunities  for  career 
advancement  for  individuals  with 
severe  disabilities. 

(7)  Programs,  projects,  or  activities 
designed  to  initiate,  expand,  or  improve 
working  relationships  between 
vocational  rehabilitation  services 
provided  under  Title  I  of  the  Act  and 
independent  living  services  provided 
under  Title  VII  of  the  Act. 

(8)  Programs,  projects,  or  activities 
designed  to  improve  functioning  of  the 
system  for  delivering  vocational 
rehabilitation  services  and  to  improve 
coordination  and  working  relationships 
with  other  State  agencies  and  local 
public  agencies,  business,  industry, 
labor,  community  rehabilitation 
programs,  and  centers  for  independent 
living,  including  projects  designed  to — 

(i)  Increase  the  ease  of  access  to, 
timeliness  of,  and  quality  of  vocational 
rehabilitation  services  through  the 
development  and  implementation  of 
pohcies,  procedures,  systems,  and 
interagency  mechanisms  for  providing 
vocational  rehabilitation  services; 

(ii)  Improve  the  working  relationships 
between  State  vocational  rehabilitation 
agencies  and  other  State  agencies, 
centers  for  independent  living, 
community  rehabilitation  programs, 
educational  agencies  involved  in  higher 
education,  adult  basic  education,  emd 
continuing  education,  and  businesses, 
industry,  and  labor  organizations,  in 
order  to  create  and  facilitate  cooperation 
in — 


(A)  Planning  and  implementing 
services;  and 

(B)  Developing  an  integrated  system 
of  commimity-based  vocational 
rehabilitation  services  that  includes 
appropriate  transitions  between  service 
systems;  and 

(iii)  Improve  the  ability  of 
professionals,  advocates,  business, 
industry,  labor,  and  individuals  with 
disabilities  to  work  in  cooperative 
partnerships  to  improve  the  quality  of 
vocational  rehabilitation  services  and 
job  and  career  opportunities  for 
individuals  with  disabilities. 

(9)  Projects  or  activities  that  ensure 
that  the  annual  evaluation  of  the 
effectiveness  of  the  program  in  meeting 
the  goals  and  objectives  in  the  State 
plan,  including  the  system  for 
evaluating  the  performance  of 
rehabilitation  counselors,  coordinators, 
and  other  personnel  used  in  the  State, 
facilitates  and  does  not  impede  the 
accomphshment  of  the  purpose  of  this 
part,  including  serving  individuals  with 
the  most  severe  disabilities. 

(10)  Projects  or  activities  to  support 
the  initiation,  expansion,  and 
improvement  of  a  comprehensive 
system  of  personnel  development. 

(11)  Programs,  projects,  or  activities  to 
support  the  provision  of  training  and 
technical  assistance  to  individuals  with 
disabilities,  business,  industry,  labor, 
community  rehabilitation  programs,  and 
others  regarding  the  implementation  of 
the  Rehabilitation  Act  Amendments  of 
1992,  of  Title  V  of  the  Act,  and  of  the 
Americans  with  DisabiUties  Act  of  1990. 

(12)  Projects  or  activities  to  support 
the  fimding  of  the  State  Rehabilitation 
Advisory  Council  and  the  Statewide 
Independent  Living  Council. 

(Authority:  Sees.  101(a)(34)(B)  and  123  of  the 
Act;  29  U.S.C.  721(a)(34)(B)  and  743) 

§  361 .74    Allotment  of  Federal  funds. 

(a)  The  allotment  and  any  reallotment 
of  Federal  funds  under  Title  I,  Part  C  of 
the  Act  are  computed  in  accordance 
with  the  requirements  of  section  124  of 
the  Act. 

(b)  If  at  any  time  the  Secretary 
determines  that  any  amount  will  not  be 
expended  by  a  State  in  carrying  out  the 
purpose  of  this  subpart,  the  Secretary 
makes  that  amount  available  to  one  or 
more  other  States  that  the  Secretary 
determines  will  be  able  to  use 
additional  amounts  during  the  fiscal 
year.  Any  amount  made  available  to  any 
State  under  this  paragraph  of  this 
section  is  regarded  as  an  increase  in  the 
State's  allotment  for  that  fiscal  year. 

(Authority:  Sec.  124  of  the  Act;  29  U.S.C. 
744) 
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PART  363— THE  STATE  SUPPORTED 
EMPLOYMENT  SERVICES  PROGRAM 

2.  The  authority  citation  for  part  363 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  795i-q,  unless 
otherwise  noted. 

3.  In  §  363.6,  paragraphs  (c)(1), 
(c)(2)(i),  (c)(2)(ii),  and  the  authority 
citation  are  revised  to  read  as  follows: 

$363.6    What  definitions  apply? 

(c)  *  *  * 

(1)  Supported  employment  means — 
(i)  Competitive  employment  in  an 

integrated  setting  with  ongoing  support 
services  for  individuals  with  the  most 
severe  disabilities — 

(A)  For  whom  competitive 
employment  has  not  traditionally 
occurred  or  for  whom  competitive 
emplojrment  has  been  interrupted  or 
intermittent  as  a  result  of  a  severe 
disability;  and 

(B)  Who,  because  of  the  nature  and 
severity  of  their  disabilities,  need 
intensive  supported  employment 
services  from  the  designated  State  unit 
and  extended  services  after  transition  in 
order  to  perform  this  work;  or 

(ii)  Transitional  employment  for 
individuals  with  the  most  severe 
disabilities  due  to  mental  illness. 

(2)  As  used  in  the  definition  of 
"Supported  employment" — 

(i)  Competitive  employment  means 
work — 

(A)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 

(B)  For  which  an  individual  is 
compensated  at  or  above  the  minimum 


wage,  but  not  less  than  the  customary  or 
usual  wage  paid  by  the  employer  for  the 
same  or  similar  work  performed  by 
individuals  who  are  not  disabled. 

(ii)  Integrated  setting  means  a  setting 
typically  foimd  in  the  community  in 
which  an  individual  with  the  most 
severe  disabilities  interacts  with  non- 
disabled  individuals,  other  than  non- 
disabled  individuals  who  are  providing 
services  to  that  individual,  to  the  same 
extent  that  non-disabled  individuals  in 
comparable  positions  interact  with  other 
persons. 

•  »        *        »        • 

(Authority:  29  U.S.C.  706(18).  711(c).  and 
795)) 

PART  37fr-SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
TRANSITIONAL  REHABILITATION 
SERVICES  TO  YOUTH  WITH 
DISABILITIES 

4.  The  authority  citation  for  part  376 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  777a(b),  unless 
otherwise  noted. 

5.  In  §  376.4,  paragraph  (c)  and  the 
authority  citation  are  revised  to  read  as 
follows: 

§376.4    What  deflnlttons  apply  to  this 
program? 

•  *        •      .  •        * 

(c)  The  definitions  of  "Competitive 
employment",  "Integrated  setting", 
"On-going  support  services", 
"Transitional  employment",  and  "Time- 
limited  services"  in  34  CFR  part  380. 

•  *        *        •        • 

(Authority:  29  U.S.C.  711(c)  and  777a(b)) 


PART  380— SPECIAL  PROJECTS  AND 
DEMONSTRATIONS  FOR  PROVIDING 
SUPPORTED  EMPLOYMENT 
SERVICES  TO  INDIVIDUALS  WITH  THE 
MOST  SEVERE  DiSABILITIES  AND 
TECHNICAL  ASSISTANCE  PROJECTS 

6.  The  authority  citation  for  part  380 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  711(c)  and  777a(c), 
unless  otherwise  noted. 

7.  In  §  380.9.  paragraphs  (c)(l)(i)  and 
(c)(l)(ii)  are  revised  to  read  as  follows: 

$380.9    What(toflnlllonsam>ly? 

•  •        •        •        • 

(c)  •  •  • 
(!)••• 

(i)  Competitive  employment  means 
work — 

(A)  In  the  competitive  labor  market 
that  is  performed  on  a  full-time  or  part- 
time  basis  in  an  integrated  setting;  and 

(B)  For  which  an  individual  is 
compensated  at  or  above  the  minimiun 
wage,  but  not  less  than  the  customary  or 
usual  wage  paid  by  the  employer  for  the 
same  or  similar  work  performed  by 
individuals  who  are  not  disabled. 

(ii)  Integrated  setting  means  a  setting 
typically  found  in  the  commimity  in 
which  an  individual  with  the  most 
severe  disabilities  interacts  with  non- 
disabled  individuals,  other  than  non- 
disabled  individuals  who  are  providing 
services  to  that  individual,  to  the  same 
extent  that  non-disabled  individuals  in 
comparable  positions  interact  with  other 
persons. 

•  •        •        •        • 

[FR  Doc.  97-3159  Filed  2-10-  97;  8:45  am] 
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ENVIRONMENTAL  PROTECTKMI 
AGENCY 

40  CFR  Parts  85, 89  and  92 

[FRL-6«8«-1] 

RIN2060-AD33 

Emission  Standards  for  Locomotives 
and  Locomotive  Engines 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  EPA  is  proposing  regulatory 
requirements  for  the  control  of 
emissions  from  locomotives  and  engines 
used  in  locomotives  as  required  by 
Clean  Air  Act  section  213(a)(5).  The 
primary  focus  of  this  proposal  is 
reduction  of  the  emissions  of  oxides  of 
nitrogen  (NOx).  The  proposed  standards 
will  result  in  more  than  a  60  percent 
reduction  in  NOx  from  freshly 
manufactured  locomotives  beginning  in 
2005,  with  lesser  reductions  from 
locomotives  originally  manufactured 
from  1973  through  2004.  NOx  is  a 
precursor  to  the  formation  of  ground 
level  ozone,  which  causes  health 
problems  such  as  damage  to  lung  tissue, 
reduction  of  limg  function,  and 
sensitization  of  lungs  to  other  irritants, 
as  well  as  damage  to  terrestrial  and 
aquatic  ecosystems.  EPA  is  also 
proposing  standards  for  emissions  of 
hydrocarbons  (HC),  carbon  monoxide 
(CO),  particulate  matter  (PM),  and 
smoke.  The  cost  effectiveness  of  today's 
proposed  emissions  standards  is  173 
dollars  per  ton  of  NOx  and  PM  reduced. 

Three  separate  sets  of  standards  are 
proposed,  with  applicability  of  the 
standards  dependent  on  the  date  a 
locomotive  is  first  manufactured.  The 
first  set  of  standards  (Tier  0)  are 
proposed  to  apply  to  locomotives  and 
locomotive  engines  originally 
manufactured  from  1973  through  1999, 
any  time  they  are  remanufactured  in 
calendar  year  2000  or  later.  The  second 
set  of  standards  (Tier  I)  apply  to 
locomotives  and  locomotive  engines 
originally  manufactured  from  2000 
through  2004.  Such  locomotives  and 
locomotive  engines  would  be  required 
to  meet  the  Tier  I  standards  at  the  time 
of  original  manufacture  and  at  each 
subsequent  remanufacture.  The  final  set 
of  standards  (Tier  II)  are  proposed  to 
apply  to  locomotives  and  locomotive 
engines  originally  manufactured  in  2005 
and  later.  Such  locomotives  and 
locomotive  engines  would  be  required 
to  meet  the  Tier  11  standards  at  the  time 
of  original  manufacture  and  at  each 
subsequent  remanufacture. 


Today's  proposal  includes  a  variety  of 
provisions  to  implement  the  standards 
and  to  ensure  that  the  standards  are  met 
in-use.  These  provisions  include 
certification  test  procedures,  and 
assembly  line  and  in-use  compliance 
testing  programs.  Also  included  in 
today's  proposal  is  an  emissions 
averaging,  banking  and  trading  program 
to  provide  flexibility  in  achieving 
compliance  with  the  proposed 
standards.  Finally,  EPA  is  proposing 
regulations  that  would  preempt  certain 
state  and  local  requirements  relating  to 
the  control  of  emissions  from  new 
locomotives  and  new  locomotive 
engines,  pursuant  to  Clean  Air  Act 
section  209(e). 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1997.  A  public 
hearing  will  be  held  on  March  13, 1997, 
starting  at  9:30  a.m.  Persons  wishing  to 
present  oral  testimony  are  requested  to 
notify  EPA  on  or  before  March  6, 1997, 
to  allow  for  an  orderly  scheduling  of 
oral  testimony. 

ADDRESSES: 

Written  comments:  Interested  parties 
may  submit  written  comments  (in 
triplicate  if  possible)  for  EPA 
consideration.  The  comments  are  to  be 
addressed  to:  EPA  Air  and  Radiation 
Docket,  Attention:  Docket  No.  A-94-31, 
Room  M-1500.  Mail  Code  6102.  U.S. 
EPA,  401  M  Street.  S.W.,  Washington 
DC  20460.  The  docket  is  open  for  public 
inspection  fit)m  8  a.m.  until  5:30  p.m. 
Monday  through  Friday,  except  on 
government  holidays.  As  provided  in  40 
CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying  docket  materials. 
Should  a  commenter  wish  to  provide 
confidential  business  information  (CBI) 
to  EPA.  such  CBI  should  NOT  be 
included  with  the  information  sent  to 
the  docket.  Materials  sent  to  the  docket 
should,  however,  indicate  that  CBI  was 
provided  to  EPA.  One  copy  of  CBI, 
along  with  the  remainder  of  the  written 
comments,  should  be  sent  to  Charles 
Moulis  at  the  address  provided  in  FOR 
FURTHER  INFORMATKM  CONTACT  below. 

Public  hearing:  The  public  hearing 
will  be  held  at:  (Holiday  Inn — North 
Campus,  3600  Plymouth  Rd,  Ann  Arbor, 
MI  48105,  (313)  769-9800). 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  this  rulemaking  contact: 
Charles  Moulis,  U.S.  EPA,  Engine 
Programs  and  Compliance  Division, 
2565  Plymouth  Road,  Arm  Arbor,  MI 
48105;  Telephone:  (313)  741-7826,  Fax: 
(313)  741-7816.  Requests  for  hard 
copies  of  the  preamble,  regulation  text 
and  regulatory  support  document  (RSD) 
should  be  directed  to  Carol  Connell  at 
(313) 668-4349. 


SUPPLEMENTARY  INFORMATION: 

I.  Regulated  Entities 

n.  Statutory  Authority 

ni.  Background 

rv.  Emissions  from  Present  Locomotives 

V.  Description  of  the  Proposal 

VI.  Emission  Reduction  technology 
VlI.Benefite 

VIII.  Costs 

IX.  Cost-Effectiveness 

X.  Public  Participation 

XI.  Administrative  Designation  and 

Regulatory  Assessment  Requirements 
Xn.  Copies  of  Rulemaking  Documents 

L  Regulated  Entities 

Entities  potentially  regulated  by  this 
proposed  action  are  those  which 
manufacture  and/or  remanufacture 
locomotives  and  locomotive  engines; 
those  which  own  and  operate  railroads; 
and  state  and  local  governments. 
Regulated  categories  and  entities 
include: 


Category 

Examples  of  regulated  entities 

Industry 

Manufacturers  and  remanu- 

facturers  of  k>comotives 

and  locomotive  engir>es. 

railroad  owners  and  opera- 

tOfS. 

Govemmertt 

State  and  local  governments.^ 

^  It  should  be  noted  that  the  proposed  provi- 
sions do  not  impose  any  requirements  ttiat 
state  anti  local  governments  (ott>er  ttian  those 
tttat  own  or  operate  local  and  regior^l  rail- 
roads) must  meet,  txjt  rather  irnplement  the 
Clean  Air  Act  preemption  provisions  for  loco- 
motives. It  should  also  be  rx>ted  that  some 
state  and  local  governments  also  own  or  oper- 
ate local  and  regional  railroads. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  proposal.  This  table 
lists  the  types  of  entities  that  EPA  is 
now  aware  could  potentially  be 
regulated  by  this  proposal.  Other  types 
of  entities  not  listed  in  the  table  could 
also  be  regulated.  To  determine  whether 
your  company  is  regulated  by  this 
proposal,  you  should  carefully  examine 
the  applicability  criteria  in  §§  92.001 
and  92.901  of  the  proposed  regulatory 
text.  If  you  have  questions  regarding  the 
applicability  of  this  proposal  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

n.  Statutory  Authority 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  the 
Environmental  Protection  Agency  (EPA) 
by  sections  114,  203,  204,  205,  206,  207, 
208,  209.  213,  215.  216  and  301(a)  of  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  "the  Act")  (42  U.S.C.  7414,  7522, 
7523,  7524, 7525,  7541,  7542, 7543, 
7547,  7549.  7550  and  7601(a)). 
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EPA  is  proposing  emissions  standards 
for  new  locomotives  and  new  engines 
used  in  locomotives  pursuant  to  its 
authority  under  section  213  of  the  Clean 
Air  Act.  Section  213(a)(5)  directs  EPA  to 
adopt  emissions  standards  for  new 
locomotives  and  new  engines  used  in 
locomotives  that  achieve  the  greatest 
degree  of  emissions  reductions 
achievable  through  the  use  of 
technology  that  the  Administrator 
determines  will  be  available  for  such 
vehicles  and  engines,  taking  into 
account  the  cost  of  applying  such 
technology  within  the  available  time 
period,  and  noise,  energy,  and  safety 
factors  associated  with  the  application 
of  such  technology.  As  described  in  this 
notice  and  in  the  regulatory  support 
doomient,  EPA  has  evaluated  the 
available  information  to  determine  the 
technology  that  will  be  available  for 
locomotives  and  engines  proposed  to  be 
subject  to  EPA  standards. 

EPA  is  also  acting  under  its  authority 
to  implement  and  enforce  the 
locomotive  emission  standards.  Section 
213(d)  provides  that  the  standards  EPA 
adopts  for  new  locomotives  and  new 
engines  used  in  locomotives  "shall  be 
subject  to  sections  206,  207,  208,  and 
209"  of  the  Clean  Air  Act,  with  such 
modifications  that  the  Administrator 
deems  appropriate  to  the  regulations 
implementing  these  sections. '  In 
addition,  the  locomotive  standards 
"shall  be  enforced  in  the  same  manner 
as  [motor  vehicle]  standards  prescribed 
under  section  202"  of  the  Act.  Section 
213(d)  also  grants  EPA  authority  to 
promulgate  or  revise  regulations  as 
necessary  to  determine  compliance 
with,  and  enforce,  standards  adopted 
under  section  213.  Pursuant  to  this 
authority,  EPA  is  proposing  that 
manufacturers  (including 
remanufacturers)  of  new  locomotives 
and  new  engines  used  in  locomotives 
must  obtain  a  certificate  of  compliance 
with  EPA's  emissions  standards  and 
requirements,  and  must  subject  the 
locomotives  and  engines  to  assembly 
line  and  in-use  testing.  The  language  of 
section  213(d)  directs  EPA  to  generally 
enforce  the  locomotive  emissions 
standards  in  the  same  manner  as  it 
enforces  motor  vehicle  emissions 
standards.  Pursuant  to  this  authority, 
EPA  is  proposing  regulations  similar  to 
those  adopted  for  motor  vehicles  and 
engines  under  section  203  of  the  Act, 
which  prescribes  certain  enforcement- 
related  prohibitions,  including  a 
prohibition  against  introducing  a  new 


■  Sectioiu  206.  207.  208.  and  209  of  the  Act  cover 
compliance  testing  and  certificatioa,  in-use 
compliance,  information  collection,  and  state 
standards,  respectively. 


vehicle  or  engine  that  is  not  covered  by 
a  valid  certificate  of  conformity  into 
commerce,  a  prohibition  against 
tampering,  and  a  prohibition  on 
importing  a  vehicle  or  engine  into  the 
United  States  without  a  valid, 
applicable  certificate  of  conformity.  In 
addition,  EPA  is  proposing  emission 
defect  regulations  that  require 
manufacturers  to  report  to  EPA 
emissions-related  defects  that  affect  a 
given  class  or  category  of  engines. 

EPA  is  also  proposing  regulations  to 
clarify  the  scope  of  preemption  of  state 
regulation.  Section  209(e)  prohibits 
states  from  adopting  and  enforcing 
standards  and  other  requirements 
relating  to  the  control  of  emissions  from 
new  locomotives  and  new  engines  used 
in  locomotives.  This  provision  also 
grants  EPA  authority  to  adopt 
regulations  to  implement  section  209(e). 
Pursuant  to  this  authority,  EPA  is 
proposing  to  adopt  regulations  to 
implement  the  express  preemption  of 
state  emissions  standards  for  new 
locomotives  and  new  engines  used  in 
locomotives,  for  the  purpose  of 
clarifying  the  scope  of  preemption  for 
states  and  industry. 

in.  Background 

A.  Locomotives 

Locomotives  generally  fall  into  three 
broad  categories  based  on  their  intended 
use.  Switch  locomotives,  typically  1500 
kilowatts  (kW)  or  less,  (2000 
horsepower  (hp)),  are  the  least  powerful 
locomotives,  and  are  used  in  freight 
yards  to  assemble  and  disassemble 
trains,  or  for  short  hauls  of  small  trains. 
Passenger  locomotives  are  powered  by 
engines  of  approximately  2200  kW 
(3000  hp),  and  may  be  equipped  with  an 
auxiliary  engine  to  provide  hotel  power 
for  the  train,  although  they  may  also 
generate  hotel  power  (i.e.,  electrical 
power  used  for  lighting,  heating,  etc.  in 
the  passenger  cars)  with  the  main 
engine.  Freight  or  line-haul  locomotives 
are  the  most  powerful  locomotives  and 
are  used  to  power  freight  train 
operations  over  long  distances.  Older 
line-haul  locomotives  are  typically 
powered  by  engines  of  approximately 
2,200  kW  (3,000  hp),  while  newer  Une- 
haul  locomotives  are  powered  by 
engines  of  approximately  3,000  kW 
(4,000  hp).  hi  some  cases,  older  line- 
haul  locomotives  (especially  lower 
powered  ones)  are  used  in  switch 
applications.  The  industry  ex(>ects  that 
the  next  generation  of  freshly 
manufactured  Une-haul  locomotives 
will  be  powered  by  4,500  kW  (6,000  hp) 
en^es. 

One  unique  feature  of  locomotives 
that  makes  them  different  than  other. 


ciurently  regulated  mobile  sources  is 
the  way  that  power  is  transferred  from 
the  engine  to  the  wheels.  Most  mobile 
sources  utilize  mechanical  means  (i.e.,  a 
transmission)  to  transfer  energy  from  the 
engine  to  the  wheels  (or  other  site  of 
use).  This  results  in  engine  operation 
which  is  very  transient  in  nature,  with 
respect  to  changes  in  both  speed  and 
load.  In  contrast,  locomotive  engines  are 
typically  connected  to  an  electrical 
generator  to  convert  the  mechanical 
eneigy  to  electricity.  This  electricity  is 
then  used  to  power  traction  motors 
which  tarn  the  wheels.  This  lack  of  a 
direct,  metchanical  connection  between 
the  engine  and  the  wheels  allows  the 
engine  to  operate  in  an  essentially 
steady  state  mode  in  a  number  of 
discrete  power  settings,  or  notches. 
Current  locomotives  typically  have  eight 
power  notches,  as  well  as  one  or  two 
idle  settings. 

A  second  unique  feature  of 
locomotives  setting  them  apart  from 
other  mobile  sources  is  their  braking 
system.  In  this  braking  system,  called 
the  dynamic  brake,  the  traction  motors 
act  as  generators,  with  the  generated 
power  being  dissipated  as  heat  through 
an  electric  resistance  grid.  While  the 
engine  is  not  generating  motive  power 
(i.e.,  p>ower  to  propel  the  locomotive, 
also  known  as  tractive  power)  in  the 
dynamic  brake  mode,  it  is  generating 
power  to  operate  the  resistance  grid 
cooling  fans.  As  such,  the  engine  is 
operating  in  a  power  mode  that  is 
diffierent  than  the  power  notches  or  idle 
settings  just  discussed.  While  most 
diesel  electric  locomotives  liave 
dynamic  brakes,  some  do  not  (generally 
switch  locomotives). 

B.  Railroads 

In  the  United  States,  freight  railroads 
are  subdivided  into  three  classes  by  the 
Federal  Surface  Transportation  Board 
(STB),  based  on  annual  revenue.  In  1994 
a  railroad  was  classified  as  a  Class  I 
railroad  if  annual  revenue  was  $255.9 
milhon  or  greater,  as  a  Class  II  railroad 
with  annual  revenue  of  between  $20.5 
and  255.8  million,  and  as  a  Class  III 
railroad  with  revenues  of  under  $20.5 
miUion.  In  1994.  there  were  12  Qass  I 
railroads  and  519  Class  II  and  m 
railroads  op>erating  in  the  U.S.  Due  to  a 
recent  merger  of  two  railroads,  there  are 
currently  11  Class  I  railroads  operating 
in  the  U.S.  Class  I  railroads  presently, 
operate  approximately  18,500 
locomotives  in  the  U.S.,  while  Class  U 
and  in  railroads  operate  approximately 
2,650  locomotives.^ 


>  Railroad  Facts.  1995  Edition.  Association  of 
American  Railroads.  September.  1995. 
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C.  Locomotive  Usage 

Movement  of  freight  by  Class  I 
railroads  totaled  approximately  910 
billion  ton-miles  in  1981,  increasing  to 
approximately  1,201  billion  ton-miles  in 
1994;  an  increase  of  approximately  32 
percent.  At  present,  more  than  Vs  of 
total  intercity  revenue  freight  ton-miles 
moved  in  the  U.S.  by  all  transportation 
means  are  moved  by  train.^ 

D.  Locomotive  Sales  and  Rebuild 
Practices 

From  1985  through  1994,  annual  sales 
of  freshly  manufactured  locomotives 
fluctuated  somewhat,  but  averaged 
approximately  450  units.  Class  I 
railroads  typically  purchase  all  of  these 
freshly  manufactured  locomotives. 
Older  locomotives  owned  by  Class  I 
railroads  are  either  sold  to  smaller 
railroads,  scrapped,  or  purchased  by  an 
independent  entity  for  remanufacture 
and  resale.  The  total  life  of  a  locomotive 
is  approximately  40  years,  during  which 
period  the  engine  and  the  locomotive 
imdergo  several  extensive 
remanufacturing  operations.  These 
remanufacturing  o{>erations  generally 
consist  of,  at  a  minimum,  the 
replacement  of  the  power  assemblies 
[i.e.,  pistons,  piston  rings,  cylinder 
liners,  cylinder  heads,  fuel  injectors, 
valves,  etc.)  with  new  components  (or 
components  that  are  in  new  condition) 
to  bring  the  locomotive  back  to  the 
condition  it  was  in  when  originally 
manufactured  with  respect  to 
performance,  durability  and  emissions. 

E.  Locomotive  and  Locomotive  Engine 
Manufacturers  and  Remanufacturers 

Locomotives  used  in  the  United  States 
are  primarily  produced  by  two 
manufacturers:  the  Electromotive 
Division  of  General  Motors  (EMD)  and 
General  Electric  Transportation  Systems 
(GE).  These  manufacturers  produce  both 
the  locomotive  chassis  and  the 
propulsion  engines,  and  also 
remanufacture  engines.  MotivePower 
Industries  (formerly  MK  Rail 
Corporation)  recently  entered  the 
market  and  has  manufactured  some 
locomotives  using  engines 
manu&ctured  by  Caterpillar,  Inc.  Detroit 
Diesel  Corporation  and  Cummins 
Engine  Company,  Inc.  also  produce 
engines  which  may  be  used  in 
locomotives.  U.S.  railroads  do  not  tend 
to  piux:hase  locomotives  or  locomotive 
engines  from  manufacturers  outside  of 
the  U.S. 

The  tMTo  primary  manufacturers  of 
freshly  manulactiired  locomotives  also 


^  Id.  A  revenue  freight  ton-mile  is  the  cominercial 
morement  (i>..  for  revenue)  of  one  ton  of  freight 
'one  mile. 


provide  remanufacturing  services  to 
their  customers.  Several  additional 
entities  also  remanufacture  locomotives. 
Many  Class  I  railroads  remanufacture 
locomotive  engines  for  their  own  units 
and  on  a  contract  basis  for  other 
railroads.  Additionally,  there  are  a  small 
number  of  independent 
remanufacturing  operations  in 
existence. 

F.  Interstate  Commerce 

Current  railroad  networks  (rail  lines) 
are  geographically  widespread  across 
the  United  States,  serving  every  major 
city  in  the  country.  Today, 
approximately  one-third  of  the  freight 
hauled  in  the  United  States  is  hauled  by 
train.  There  are  very  few  industries  or 
citizens  in  the  U.S.  who  are  not  ultimate 
consumers  of  the  services  provided  by 
the  American  railroad  companies. 
Efficient  train  transportation  is  a  vital 
factor  in  the  strength  of  the  U.S. 
economy. 

Class  I  railroads  operate  regionally. 
This  is  why  railroad  companies  and  the 
Federal  Railroad  Administration  (FRA), 
have  stressed  the  importance  of 
unhindered  rail  access  across  all  state 
boundaries.  If  states  regulated 
locomotives  differently,  a  railroad  could 
conceivably  be  forced  to  change 
locomotives  at  state  boundaries,  and/or 
have  state-specific  locomotive  fleets. 
Currently,  facilities  for  such  changes  do 
not  exist,  and  even  if  switching  areas 
were  available  at  state  boundaries,  it 
would  be  a  costly  and  time  consuming 
disruption  of  interstate  commerce.  Any 
disruption  in  the  efficient  interstate 
movement  of  trains  throughout  the  U.S. 
would  have  an  impact  on  the  health  and 
well-being  of  not  only  the  rail  industry 
but  the  entire  U.S.  economy  as  well. 

G.  Modal  Shift 

Another  important  point  requiring 
consideration  in  the  regulation  of 
locomotives  is  the  potential  for  modal 
shift.  A  modal  shift  is  a  change  from  one 
form  of  transportation,  such  as  trains,  to 
another  form,  such  as  trucks.  Modal 
shift  can  have  negative  or  positive 
effects  on  national  and  local  emissions 
inventories.  Negative  modal  shift  occurs 
when  there  is  a  shift  to  a  more  polluting 
form  of  transportation. 

Information  ourently  available  to 
EPA  shows  that  truck-based  freight 
movement  generates  more  pollutants 
per  ton-mile  of  freight  hauled  than 
current,  unregulated  rail-based  forms  of 
freight  movement.  Estimates  quantifying 
the  difference  indicate  that  locomotives 
are  on  the  order  of  three  times  cleaner 
than  trucks  on  an  emissions  per  ton- 


mile  basis.'*  Thus,  overly  stringent 
regulation  of  the  rail  industry  or  a 
disruption  in  interstate  rail  movement 
could  cause  rail  prices  to  increase  and 
thus  cause  a  negative  modal  shift. 
Regulations  that  were  overly  stringent 
could  raise  equipment  and/or  operating 
costs  to  the  point  that  it  might  be  a  wiser 
economic  choice  to  move  current  rail 
freight  by  truck.  Additionally,  delays 
caused  by  changing  locomotives  at  state 
boundaries  due  to  separate  state 
locomotive  regulations  could  be  costly 
to  railroad  companies.  These  increased 
costs  would  be  reflected  in  the  price  of 
hauling  freight  by  rail  and  may  even 
eliminate  some  rail  carriers  from  the 
market.  In  both  of  these  cases  customers 
could  switch  to  trucks  for  the  movement 
of  their  freight.  Any  freight  normally 
carried  by  rail  that  is  hauled  by  trucks 
instead  of  by  rail  would  increase  overall 
emissions,  even  at  current  emissions 
levels. 

H.  Health  and  Environmental  Impacts  of 
Ambient  NOx  and  PM 

Oxides  of  nitrogen  (NOx)  are  a  family 
of  reactive  gaseous  compounds  that 
contribute  to  air  pollution  in  both  urban 
and  rural  environments.  NOx  emissions 
are  produced  during  the  combustion  of 
fuels  at  high  temperatures.  The  primary 
sources  of  atmospheric  NOx  include 
highway  sources  (such  as  light-duty  and 
heavy-duty  vehicles),  nonroad  sources 
(such  as  construction  and  agricultural 
equipment,  and  locomotives)  and 
stationary  sources  (such  as  power  plants 
and  industrial'boilers).  Ambient  levels 
of  NOx  can  be  directly  harmful  to 
human  health  and  the  environment. 
More  importantly,  from  an  overall 
health  and  welfare  perspective,  NOx 
contributes  to  the  production  of 
secondary  chemical  products  that  in 
turn  cause  additional  health  and  welfare 
effects.  Prominent  among  these  are 
ozone  and  nitrate  particulate. 

The  component  of  NOx  that  is  of  most 
concern  fit)m  a  health  standpoint  is 
nitrogen  dioxide,  NO2.  EPA  has  set  a 
primary  (health-related)  NAAQS  for 
NO2  of  100  micrograms  per  cubic  meter, 
or  0.053  parts  per  million.  Direct 
exposure  to  NO2  can  reduce  breathing 
efficiency  and  increase  lung  and  airway 
irritation  in  healthy  people,  as  well  as 
in  the  elderly  and  in  people  with  pre- 
existing pulmonary  conditions. 
Exposure  to  NO2  at  or  near  the  level  of 
the  ambient  standard  appears  to 
increase  symptoms  of  respiratoty 
illness,  limg  congestion,  wheeze,  and 


*  Note  from  F.  Peter  Hutchin*  to  Joanne  I. 
Goidhand,  dated  2/14/94,  and  entitled  "Estimate  of 
Relative  NOx  Emissions  Resulting  from  Movement 
of  Freight  by  Truck  and  by  Train."    - 
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increased  bronchitis  in  children.  In 
addition  to  the  direct  effects  of  NOx,  the 
chemical  transformation  products  of 
NOx  also  contribute  to  adverse  health 
and  environmental  impacts.  These 
secondary  impacts  of  NOx  include 
ground-level  ozone,  nitrate  particulate 
matter,  add  deposition,  eutrophication 
(plant  overgrowth)  of  coastal  waters, 
and  transformation  of  other  pollutants 
into  more  dangerous  chemical  forms. 

Ozone  is  a  highly  reactive  chemical 
compound  that  can  affect  both 
biological  tissues  and  man-made 
materials.  Ozone  exposure  causes  a 
range  of  hiunan  pulmonary  and 
respiratory  health  effects.  While  ozone's 
effects  on  the  pulmonary  function  of 
sensitive  individuals  or  populations 
[e-g;  asthmatics)  are  of  primary  concem,- 
evidence  indicates  that  high  ambient 
levels  of  ozone  can  cause  respiratory 
symptoms  in  healthy  adults  and 
children  as  well.  For  example,  exposure 
to  ozone  for  several  hours  at  moderate 
concentrations,  especially  during 
outdoor  work  and  exercise,  has  been 
found  to  decrease  limg  function, 
increase  airway  inflammation,  increase 
sensitivity  to  other  irritants,  and  impair 
lung  defenses  against  infections  in 
otherwise  healthy  adults  and  children. 
Other  symptoms  include  chest  pain, 
coughing,  and  shortness  of  breath. 

hi  recent  years,  significant  efforts 
have  been  made  on  both  a  national  and 
state  level  to  reduce  air  quaUty 
problems  associated  with  ground-level 
ozone,  with  a  focus  on  its  main 
precursors,  oxides  of  nitrogen  (NOx) 
and  volatile  organic  compounds 
(VOCs).'  The  precursors  to  ozone  and 
ozone  itself  are  transported  long 
distances  under  some  commonly 
occurring  meteorological  conditions. 
Specifically,  concentrations  of  ozone 
and  its  preciu^ors  in  a  region  and  the 
transport  of  ozone  and  precursor 
pollutants  into,  out  of,  and  within  a 


region  are  very  significant  factors  in  the 
accumulation  of  ozone  in  any  given 
area.  Regional-scale  transport  may  occur 
writhin  a  state  or  across  one  or  more 
state  boundaries.  Local  soiuce  NOx  and 
VOC  controls  are  key  parts  of  the  overall 
attainment  strategy  for  nonattainment 
areas.  However,  the  ability  of  an  area  to 
achieve  ozone  attainment  and  thereby 
reduce  ozone-related  health  and 
environmental  effects  is  often  heavily 
influenced  by  the  ozone  and  precursor 
emission  levels  of  upwind  areas.  Thus, 
for  many  of  these  areas,  EPA  believes 
that  attainment  of  the  ozone  NAAQS 
will  require  control  programs  much 
broader  than  strictly  locally  focused 
controls  to  take  into  account  the  effect 
of  emissions  and  ozone  far  beyond  the 
boundaries  of  any  individual 
nonattainment  area. 

EPA  therefore  believes  that  effective 
ozone  control  requires  an  integrated 
strategy  that  combines  cost-effective 
reductions  in  emissions  from  both 
mobile  and  stationary  sources.  EPA's 
current  initiatives,  including  the 
national  locomotive  emissions 
standards  proposed  in  this  action,  are 
components  of  the  Agency's  integrated 
ozone  reduction  strategy. 

In  addition  to  ozone,  airborne 
particulate  matter  (PM)  has  been  a  major 
air  quality  concern  in  many  regions. 
Ozone  and  PM  have  both  been  linked  to 
a  range  of  serious  respiratory  health 
problems  and  a  variety  of  adverse 
environmental  effects.  As  was 
previously  discussed,  ozone  causes 
harmful  respiratory  effects  including 
chest  pain,  coughing,  and  shortness  of 
breath.  Similarly,  PM  exposure  is 
associated  with  health  effects  including 
shortness  of  breath,  aggravation  of 
existing  respiratory  disease,  cancer,  and 
premature  death. 

Beyond  their  effiects  on  human  health, 
other  negative  environmental  effects  are 
also  associated  with  ozone,  NOx,  and 


PM.  Ozone  has  been  shown  to  injure 
plants  and  materials;  NOx  contributes  to 
the  secondary  formation  of  PM 
(nitrates),  acid  deposition,  and  the 
overgrow^  of  algae  in  coastal  estuaries. 
PM  can  damage  materials  and  impair 
visibility.  These  effects  are  extensively 
discussed  in  EPA's  "air  quality  criteria" 
documents  for  NOx.  ozone,  and  PM.*'« 
EPA  recently  proposed  revisions  to  the 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  and  PM.' 

IV.  Emissioiis  finom  Present  Locomotives 

A.  National  Inventories 

Contributions  by  locomotives  to  the 
national  emissions  inventories  for 
volatile  organic  compounds  (VOC), 
carbon  monoxide  (CO),  oxides  of 
nitrogen  (NOx)  and  particulate  matter 
(as  PM-10)  are  summarized  in  Table  fV- 
1.  The  values  shown  in  Table  FV-l  are 
the  total  national  inventories  from  all 
sources,  frt)m  mobile  sources,  and  from 
locomotives  for  1990.  The  raihoad 
inventories,  expressed  as  the  percentage 
contributions  by  commercial  railroads 
to  the  total  national  inventories  and  to 
the  transportation  sources  inventories, 
are  shown  in  Table  IV-2.  The  Agency 
recognizes  that  not  all  of  the 
locomotives  in  service  are  owned  and 
operated  by  commercial  (including 
public)  raihx)ads.  The  locomotives  not 
operated  by  the  commercial  railroads 
are  generally  used  to  transport 
equipment  and  materials  within  an 
industrial  facility.  However,  in  light  of 
the  small  percentage  of  in-use 
locomotives  that  are  not  operated  by 
commercial  raihoads,  EPA  believes  that 
the  emissions  from  these  locomotives 
are  an  extremely  small  percentage  of  the 
total  emissions  from  all  locomotives  in 
service.  Thus,  for  the  purposes  of  this 
discussion  it  is  assumed  that  locomotive 
and  railroad  enflission  inventories  are 
equivalent. 


TABLE  IV-1'.— 1990  National^Emission  Inventories:  All  Sources,  Mobile  Sources,  and  Locomotives 

[millions  of  metric  tons] 


Emission 


NOx  .... 
PM-10 
VOC  .... 


Total  from  all 
sources 


20.90 
38.31 
21.41 


MotMie 
sources 


9.37 

0.66 
8.14 


Locomotives 


0.98 
.024 
.038 


'  VOCs  consist  mostly  of  hydrocarbons  (HC). 

*  Air  Quality  Criteria  Document  for  Oxide*  of 
Nitrogen.  EPA-«00/8-gi/049aF-cF.  August  1993 
(NTIS  «:  PB92-17-«361/REB.-  6379/REB.  -6387/ 
REB). 


''  Air  Quality  Criteria  Document  for  Ozone  and 
Related  Photochemical  Oxidants  CExtemal  Review 
Draft),  EPA/600/P-93/004aF-cF,  1996. 

■Air  Quality  Criteria  for  Particulate  Matter 
(External  Review  Draft).  EPA-600/AP-9S/00la-a. 
April  1995. 


*61  FR  6S638  CPM)  and  61  FR  65716  (ozone). 
December  13. 1996. 
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TABLE  IV-1  '.—1990  National  Emission  Inventories:  All  Sources.  Mobile  Sources,  and  Locomotives— 

Continued 

[mMtons  of  metric  tons] 


* 

Emission 

Total  from  all 
sources 

Mobile 
sources 

Locomotives 

CO 

91.31 

70.31 

11 

■  Data  for  aH  pollutants  from  all  sources  and  mobile  sources  is  taken  from  "National  Air  Pollutant  Emission  Trends,  1900-1994",  U.S.  Environ- 
mental Protection  Agency,  EPA-454/R-95-01 1 ,  October  1995.  Locomotive  pollutant  estimates  are  derived  from  emission  factors  (contained  in 
Table  IV-3),  along  with  fuel  consumption  data  and  a  bhp-hr/gallon  conversion  factor.  The  trends  report,  based  on  older  locomotive  emission  fac- 
tors, reports  locomotive  PM-1 0  at  0.04  million  metric  tons.  The  trends  report  mobile  source  inventories  were  not  updated  to  reflect  tfie  revised 
railroad  inventories,  but  nonetheless  provide  an  idea  of  the  magnitude  of  locomotive  emissions.  The  trends  report  nfK)bile  source  inventory  for 
VOC  does  not  specify  the  emissiorts  contribution  of  locomotives. 

TABLE  IV-2.— Locomotive  Contributions  to  National  Inventory  in  1990  as  a  Percentage  of  All  Sources  and 

OF  Mobile  Sources 


Emission 


NOx... 
PM-10 
VOC... 
CO 


Percent  of  all 
sources  corv 
tributed  by  lo- 
comotives 


Percent  of  mo- 
bile sources 

contributed  by 
loconwtives 


10.4 
3.65 
0.47 
0.16 


B.  Locomotive  Emission  Rates 

EPA  received  information  from  EMD, 
GE  and  the  Association  of  American 
Railroads  (AAR)  regarding  emissions  of 
HC,  CO.  NOx  and  PM  from  locomotives. 
This  information  is  summarized  in  the 
Regulatory  Support  Document  (RSD)  for 
this  rulemaking.  Based  on  this 
information,  EPA  calculated  estimates 
of  average  emissions  rates  for  line-haul 


and  switch  locomotives.  Table  IV— 3 
shows  estimated  nationwide  average 
emissions  for  each  category,  expressed 
in  grams  per  brake  horsepower-hour  (g/ 
bhp-hr).  It  should  be  noted  that, 
although  line-haul  locomotives  appear 
to  be  much  cleaner  than  switch 
locomotives,  this  is  merely  an  artifact  of 
the  fact  that  g/bhp-hr  emission  rates  are 
much  higher  at  low  power  modes,  and 


switch  locomotives  operate  in  low 
power  modes  a  greater  percentage  of 
time  than  do  line-haul  locomotives.  A 
description  of  the  methodology  used  by 
EPA  in  determining  these  emission  rates 
is  included  in  the  RSD  in  the  docket- 
EPA  requests  comment  on  these 
estimated  emissions  rates.  Commenters 
are  encouraged  to  include  additional 
emissions  data  where  possible. 


TABLE  IV-3.— Current  Estimated  Line-haul  and  Switch  Locomotive  Emissions  Rates  (g/bhp-hr) 


HC 

CO 

NOx 

PM 

Smoke  (percent  opacity) 

Line-hau 

Switch  

0.5 

1.1 

1.5 
2.4 

13.5 
19.8 

0.34 
0.41 

Equivalent  to  HDDE' 
Equivalent  to  HDDE. 

^  Heavy-duty  diesel  motor  vehicle  engine. 


V.  Description  of  the  Proposal 

This  section  contains  a  description  of 
today's  proposed  emissions  control 
program  for  new  locomotives  and 
locomotive  engines.  The  subjects 
discussed  are  applicability,  emission 
standards,  test  procedures,  certification 
and  testing  requirements,  enforcement, 
railroad  requirements,  preemption,  and 
other  miscellaneous  topics.  This  section 
also  includes  a  discussion  of  the  various 
options  EPA  considered  in  developing 
the  proposal.  The  Agency  requests 
comments  on  these  other  options,  as 
well  as  on  the  actual  proposal.  Tlie 
interested  reader  is  referred  to  the 
proposed  regulatory  text  and  the  RSD 
for  a  more  detailed  discussion  of  many 
of  these  issues. 


A.  Applicability 

Section  213(a)(5)  of  the  Act  speciBes 
that  EPA  shall  establish  emission 
standards  for  "new  locomotives  and 
new  engines  used  in  locomotives." 
Thus,  the  general  applicability  of  this 
action  is  determined  by  the  definition  of 
"new  locomotive"  and  "new  locomotive 
engine".  The  Act,  however,  does  not 
define  "new  locomotive"  or  "new 
locomotive  engine,"  which  gives  the 
Agency  some  discretion  in  defining  the 
category  of  locomotives  and  locomotives 
engines  that  should  be  considered 
"new".  EPA  proposes  to  define  "new 
locomotive"  and  "new  locomotive 
engine"  to  mean  a  locomotive  or 
locomotive  engine  the  equitable  or  legal 
title  to  which  has  never  been  transferred 
to  an  ultimate  purchaser;  and  a 


locomotive  or  locomotive  engine*  that 
has  been  remanufactured,  until  it  is 
placed  back  into  service.  Where  the 
equitable  or  legal  title  to  a  locomotive  or 
locomotive  engine  is  not  transferred 
before  the  engine  or  vehicle  is  placed 
into  service,  then  the  locomotive  or 
locomotive  engine  will  be  new  until  it 
is  placed  into  service.  EPA  also 
proposes  to  define  imported 
locomotives  and  locomotive  engines  to 
be  new  unless  they  are  covered  by  a 
certificate  of  conformity  at  the  time  of 
importation.  Finally,  EPA  proposes  to 
limit  the  applicability  of  the  definition 
of  new  locomotive  and  new  locomotive 
engine  to  locomotives  and  locomotive 
engines  originally  manufactured  after 
1972.  As  is  described  in  the  RSD,  the 
applicability  would  be  limited  in  this 
manner  to  eliminate  the  unwarranted 
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burden  of  bringing  very  old  locomotives 
into  compliance. 

EPA  is  aware  of  a  practice  in  the 
locomotive  industry  known  as 
upgrading.  During  an  upgrade,  a 
locomotive  remanufacturer  will 
typically  take  an  older  engine  model 
and  remanufacture  it  in  such  a  manner 
that  it  is  in  essentially  all  respects  a 
more  recent  model,  both  in  terms  of  its 
performance  and  the  expected 
remaining  service  Ufe  following  the 
upgrade.  EPA  is  proposing  a  definition 
of  remanufacture  that  includes  this 
process  of  upgrading.  EPA  proposes  that 
any  pre-1973  locomotives  which  are 
upgraded  to  post-1972  specifications  be 
required  to  meet  the  same  emissions 
standards  as  locomotives  originally 
manufactured  after  1972.  Also,  for  the 
purposes  of  the  various  compliance 
programs  discussed  later  (certification, 
production  line  testing,  in-use  testing), 
upgraders  will  be  treated  as 
remanufacturers. '"  The  Agency  requests 
comment  on  its  definition  of  upgrade,  as 
contained  in  the  proposed  regulatory 
text,  and  whether  it  should  be  written 
to  optionally  (the  remanufacturer's 
option)  include  any  remanufactured 
pre-1973  locomotive  that  complies  with 
the  Tier  0  emission  standards. 

The  proposed  definition  of  ''new 
locomotive"  and  "new  locomotive 
engine"  would  be  consistent  with,  but 
not  identical  to,  the  definition  of  "new 
nonroad  engine"  and  "new  nonroad 
vehicle"  that  EPA  promulgated  on  July 
20, 1994  (59  FR  36969),  and  revised  on 
October  4, 1996  (61  FR  52102).  The 
definition  of  "new  nonroad  engine" 
includes  only  "freshly  manufactured" 
engines,  while  the  proposed  definition 
of  "new  locomotive"  and  "new 
locomotive  engine"  includes  both 
freshly  manufactured  and 
remanufactured  locomotives  and 
engines.  EPA  believes  it  is  appropriate 
to  regulate  remanufactured  locomotive 
engines  as  new  engines  because  of  the 
nature  of  the  remanufactiuing  process 
for  such  engines.  Remanufacturing 
locomotives  typically  involves 
inspecting  the  relevant  components  and 
replacing  most  or  all  of  them  as 
necessary  with  components  that  are 
functionally  equivalent  to  freshly 
manufactured  components.  The  relevant 
components  include  those  that  control 
the  delivery  of  fiiel  to  the  combustion 
process,  those  that  control  the  condition 
and  delivery  of  air  to  the  combustion 
process,  and  those  that  are  directly 
involved  in  the  combustion  process,  (at 


■"Unless  spectHed  otherwise,  all  provisions 
discussed  in  this  preamble  applicable  to 
remanufacturers  shall  also  be  considered  to  be 
applicable  to  upgraders. 


a  minimum,  the  fiiel  injectors, 
turbocharger,  charge  air  cooler,  pistons 
and  piston  rings,  cylinders,  valves, 
valve  springs,  camshaft,  and  cylinder 
head).  This  process  is  a  more  complete 
overbaul  than  the  tjrpical  rebuilding  of 
an  on-highway  diesel  engine.  Since  a 
remanufactured  locomotive  engine  is  in 
all  material  ways  like  a  freshly 
manufactured  engine,  both 
mechanically  and  in  terms  of  how  it  is 
used,  EPA  proposes  to  define  "new 
locomotive  engine"  to  include 
remanufactured  engines.  As  with  fi«shly 
manufactured  locomotives,  such 
engines  would  be  new  until  sold  or 
placed  into  service. 

This  approach  is  further  supported  by 
the  role  remanufactured  engines  play  in 
the  locomotive  industry.  Locomotive 
engines  are  typically  remanufactured 
periodically,  as  many  as  ten  times 
during  their  total  service  lifetimes,  and 
may  be  used  in  different  locomotives 
following  a  remanufacture.  Many 
smaller  railroad  operators  do  not 
purchase  freshly  manufactured 
locomotives,  relying  solely  on  the 
purchase  of  used  locomotives  from 
other  railroad  operators  and  the 
subsequent  remanufacturing  of  these 
engines.  Because  of  these 
remanufacturing  practices,  a  locomotive 
engine  will  generally  be  used  for  many 
years,  resulting  in  an  extremely  slow 
industry-wide  fleet  turnover  rate.  As  a 
result,  a  narrow  definition  of  new 
locomotive  engines,  Umited  to  fi«shly 
manufactured  engines,  would 
effectively  undercut  the  ability  of  the 
Agency  to  reduce  emissions 
contribution  from  this  segment  of  the 
nonroad  inventory.  EPA  notes  that  the 
practices  related  to  the  use  of 
remanufactured  locomotive  engines 
distinguishes  this  situation  from  other 
kinds  of  rebuilding,  such  as  for  other 
nonroad  engines,  and  motor  vehicle 
engines,  or  aircraft  engines.  Even 
aircraft  engines  do  not  typically  remain 
in  active  service  for  40  years  moreover, 
there  are  fewer  events  that  could  be 
considered  remanufacturing  as 
described  here  for  locomotives,  because, 
among  other  things,  the  maintenance 
practices  in  the  airline  industry 
typically  are  more  continuous  than  in 
the  railroad  industry.  In  addition, 
because  the  engines  have  fundamentally 
different  designs  (jet  engine  as 
compared  to  diesel  engine),  the 
overhaul  of  our  aircraft  engine  is  not 
comparable  to  the  remanufacturing  of  a 
diesel  locomotive.  EPA  is  requesting 
comments  on  the  inclusion  of 
remanufactured  locomotives  in  the 
definition  of  "new"  for  this  rulemaking. 

The  Agency  is  proposing  to  define 
"remanufacture"  of  a  locomotive  engine 


as  a  process  in  which  all  of  the  power 
assemblies  of  an  engine  are  replaced 
(with  fi^shly  manufactured  (containing 
no  previously  used  parts)  or  refurbished 
power  assemblies)  or  inspected  and 
qualified.  Inspecting  and  qualifying 
previously  used  parts  can  be  done  in 
several  ways,  including  such  things  as 
cleaning,  measuring  physical 
dimensions  for  proper  size  and 
tolerance,  and  running  performance 
tests  to  assure  that  the  parts  are 
functioning  properly  and  according  to 
specifications.  The  refurbished  power 
assemblies  would  include  some 
combination  of  freshly  manufactured 
parts,  reconditioned  parts  from  other 
previously  used  power  assemblies,  and 
reconditioned  parts  from  the  power 
assemblies  that  were  replaced.  In  cases 
where  all  of  the  ower  assemblies  are  not 
replaced  at  a  single  time,  the  engine 
would  be  considered  to  be 
"remanufactured"  (and  therefore 
"new")  if  all  of  the  power  assemblies 
from  the  previously  new  engine  had 
been  replaced  within  a  five  year  period. 
EPA  requests  comment  on  this 
definition  in  general,  and  specifically 
whether  it  should  include  some 
different  time  limit  for  engines  not 
remanufactured  during  a  single  event. 
Commenters  are  requested  to  address 
both  the  legal,  economic,  and 
environmental  implications  of 
considering  an  engine  which  does  not 
have  all  of  its  power  assemblies 
replaced  in  a  single  event  to  be  "new". 

EPA  is  proposing  to  include  in  its 
definition  of  "remanufacture"  the    ■ 
conversion  of  a  locomotive  or 
locomotive  engine  to  operate  on  a  fuel 
other  than  the  fuel  it  was  originally 
designed  and  manufactured  to  operate 
on.  Such  conversions  typically  involve, 
at  a  minimum,  the  replacement  or 
modification  of  the  fuel  delivery  system, 
and  often  involve  the  replacement  or 
modification  of  other  emissions-critical 
components,  as  well  as  the  recalibration 
of  some  engine  operating  parameters. 
For  these  reasons  EPA  is  proposing  to 
include  alternative  fuel  conversions  in 
its  definition  of  remanufacture.  Such 
conversions  would  thus  be  considered 
"new"  and  subject  to  today's  proposed 
regulations. 

EPA  also  requests  comment  on 
possible  alternative  definitions  of  these 
terms,  including  two  suggested 
alternatives  raised  by  the  affected 
industries.  Railroad  operators  and 
locomotive  manufacturers  have 
indicated  to  EPA  that  it  should  consider 
a  definition  of  "new"  that  would 
include  any  locomotive  or  locomotive 
engine  manufactured  or  remanufactured 
after  the  effective  date  of  the  1990 
amendments  to  the  Clean  Air  Act 
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(November  15, 1990).  Under  this 
alternative  approach,  EPA  would  define 
as  "new"  any  locomotive  or  engine  that 
is  first  manufactured  after  November  15, 
1990,  and  any  locomotive  or  engine, 
including  those  manufactured  before 
November  15, 1990,  that  is 
remanufactured  after  that  date.  Since  a 
locomotive  would  be  new  based  solely 
on  when  it  was  manufactured  or 
remanufactiued,  once  it  is  new  it  would 
continue  as  new  firom  then  on.  It  would 
always  be  a  new  locomotive. 

EPA  also  soUcits  comment  on  a 
second  alternative  definition  of  "new" 
for  locomotives  and  locomotive  engines, 
a  variation  of  the  first  alternative. 
Locomotives  and  engines  would  be 
categorized  as  new  from  the  time  of  first 
manufacture,  or  upon  remanufacture, 
but  only  for  the  full  extent  of  their 
useful  Ufe  as  defined  by  EPA 
regulations,  and  as  long  thereafter  as 
they  were  shown  to  be  in  compliance 
with  the  appUcable  federal  emissions 
standards  and  requirements. 

EPA  invites  comment  on  these  two 
alternatives,  including  the  expected 
emissions  impacts,  the  impacts  on 
states,  and  whether  the  Agency  would 
have  the  discretion  under  the  Act  to 
adopt  such  alternatives.  On  the  last 
issue,  EPA  specifically  invites  comment 
on  whether  it  has  the  authority  and 
whether  it  would  be  appropriate  to 
adopt  a  definition  of  new  for  locomotive 
and  locomotive  engine  that  differs  so 
significantly  from  the  definition  of 
"new"  adopted  for  all  other  nonroad 
vehicles  and  engines,  and  the  Act's 
definition  of  new  motor  vehicle  and 
new  motor  vehicle  engine  under  section 
216. 

B.  Emission  Standards 

As  is  described  in  the  following 
sections,  EPA  is  proposing  three 
different  sets  of  locomotive  emissions 
standards,  with  the  applicability  of  each 
dependent  on  the  date  a  locomotive  is 
first  manufactured  (i.e.,  1973-1999. 
2000-2004.  or  2005  and  later).  Every 
locomotive  covered  by  this  proposal 
would  be  required  to  meet  emission 
standards  when  operated  over  duty- 
cycles  EPA  believes  are  representative 
of  average  line-haul  and  switch 
operation.  Also,  any  covered  locomotive 
would  be  required  to  meet  the  standards 
over  its  full  useful  life,  as  defined  by 
EPA  regulations.  The  following  sections 
discuss  the  proposed  standards  in 
detail,  as  well  as  presenting  the  other 
options  EPA  considered  in  their 
development. 

B.l.  Duty-Cycles 

A  duty-cycle  describes  a  usage  pattern 
for  any  class  of  equipment,  using  the 


ThfoWJe  notch 

Line- 
haul 

Passenger 

Switch 

Idle 

38.0 

12.5 
6.5 
6.5 
5.2 
4.4 
3.8 
3.9 
3.0 

16.2 

47.4 

6.2 
7.0 
5.1 
5.7 
4.7 
4.0 
2.9 
1.4 
15.6 

59.8 

0.0 
12.4 
12.3 
5.8 
3.6 
3.6 
1.5 
0.2 
0.8 

Dynamic 

Brake  

1  

2  

3  

4  

5  

6  

7  

8  

percent  of  time  at  defined  loads,  speeds  TABLE   V-1  .—PROPOSED   THROTTLE 

or  other  readily  identifiable  and  NqtCH    WEIGHTING    FACTORS    FOR 

measurable  parameters.  EPA's  emission  LOCOMOTIVES  AND  LOCOMOTIVE  EN- 

standards  for  mobile  sources  are  GINES 

typically  numerical  standards  for  ,_                .. 

emissions  performance  measured  during  (Percent  weighting  pernoteh] 

a  test  procedure  that  embodies  a  specific 

duty-cycle  for  that  kind  of  equipment. 

For  example,  the  federal  test  procedure 

for  passenger  cars  and  light  trucks  is  a 

procedure  that  sp>ecifies,  second  by 

second,  the  speed  of  the  test  vehicle, 

with  simultaneous  loading  on  the 

engine  equivalent  to  loading  which 

occurs  on  the  road.  Since  the  emissions 

of  a  particular  type  of  equipment  are 

dependent  upon  the  way  the  equipment 

is  operated,  the  duty-cycle  used  for 

emission  testing  directly  affiacts  the  kind 

of  design  changes  required  to  meet  the  b.2.  Emission  Standards 

standards.  In  this  notice,  the  Agency  is  -.,     ,,  „  »u        u  i,  »        ..     i. 

proposing  a  series  of  steady-state  test  ^.''^^^  ^  ^^^  ii^  "'"*^'"  *® 

modes,  with  the  duty-cycles  being  used  Z'ST,  w""  T^'  ^^'t  proposing  to 

to  weight  the  different  test  modes  SJ?  0^^"^*"  ^""^  ^^^^^^^^ 

-«-.,. u;^  :^  -                     •    •         .   *  engines.  Standards  are  proposed  for 

resulting  in  an  average  emission  rate  for  ^  ,3^      ^es  of  locomoUves  based  on 

die  duty-cycl^^A  bnef  overview  of  the  date  of  original  manufacture  (i.e.,  the 

dutyK:ycIes  EPA  proposes  to  use  for  Tier  0.  Tier  I  and  Tier  H  standards).  The 

certification  and  compliance  will  be  date  of  original  manufacture  is  an 

prated  here,  rather  than  in  the  test  appropriate  factor  to  use  in  categorizing 

procedures  section.  locomotives  for  emissions  control 

The  Agency  used  a  variety  of  purposes  because  it  affects  the  emission 

available  information  to  arrive  at  the  reduction  technologies  that  can  either 

proposed  duty-cycles  for  locomotive  be  retrofitted  (for  remanufacturing  of 

testing,  including  several  duty-cycles  existing  locomotives)  or  are  projected  to 

historically  used  by  raifroads  and  ^  available  in  2000  or  2005  for  freshly 

locomoUve  manufacturers  to  assess  fuel  m^ufactured  locomotives, 

and  equipment  usage.  These  duty-cycles  ^^  requests  comments  on  the 

were  evaluated  by  EPA  in  light  of  actual  aPP«>Pnateness  of  the  levels  of  the 

in-use  data  on  reint  locomotive  2S;^H^o"r'in '"^  TZ''^ 

ZTZ'^'^ZT'^'I'tT^  prp^^^^TstraTd^w^^id 

developed  separate  duty-cycles  for  hue-  ^^^^  ^^^  ^^an  a  60  percent 

haul,  passen^r  and  switch  locomotives  reduction  in  NOx  and  a  50  percent 

Uiat  account  for  die  fiindamentally  reduction  on  PM  from  uncontrolled 

different  types  of  service  these  three  levels.  However,  given  the  fact  that 

categories  of  locomotives  experience  in  locomotives  contribute  a  substantial 

use.  These  duty-cycles  are  presented  in  portion  of  the  national  NOx  inventory 

Table  V-1 .  Since  these  duty-cycles  while  their  contribution  to  the  PM 

merely  represent  the  percent  of  time  inventory  is  much  less  substantial,  EPA 

locomotives  typically  spend  in  each  requests  comment  on  whether  it  should 

throttle  notch  and  are  not  used  during  set  Tier  II  emissions  standards  that  are 

actual  emissions  testing,  they  are  termed  more  stringent  for  NOx  than  the  levels 

throttle  notch  weighting  factors  for  the  noted  above  and  less  stringent  for  PM. 

purposes  of  this  proposal.  A  complete  For  example,  EPA  requests  comment  on 

discussion  of  the  historical  cycles,  in-  Tier  II  standards  which  would  achieve 

use  data,  EPA's  analysis  of  the  relevant  a  70  to  75  percent  reduction  in  NOx  but 

information,  and  development  of  these  smaller  [e.g..  30  percent,  rather  than  the 

weighting  factors  is  contained  in  the  ^^  percent  reduction  of  the  proposed 

RSD.  Tier  II  PM  standards)  or  even  no 

reductions  in  PM  compared  to 
imcontrolled  levels.  EPA  believes  that, 
given  the  inherent  tradeoff  between 
NOx  and  PM  emissions  control  in  diesel 
engines,  such  a  tradeoff  of  NOx  and  PM 
reductions  in  this  option  compared  to 
the  proposed  Tier  11  standards  may  not 
change  costs  substantially  compared  to 
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the  proposed  Tier  11  standards,  but  may 
require  a  somewhat  different  technology 
mix.  An  analysis  of  the  cost  and 
technology  implications  of  this  option 
are  contained  in  the  public  docket.  EPA 
requests  comment  on  all  aspects  of  this 
option,  including  its  technology  and 
cost  implications.  EPA  also  requests 
comment  on  the  cost  and  technology 
implications  of  requiring  additional 
NOx  reductions,  including  the 
implications  for  control  of  PM.  Finally, 
EPA  requests  comment  on  whether  it 
should  consider  more  stringent  Tier  II 
PM  standards  than  those  proposed,  and 
what  the  implications  of  such  standards 
might  be  for  NOx  control,  as  well  as 
their  cost  and  technology  implications. 

Should  the  Agency  consider 
tightening  the  particulate  standards  for 
Tier  0  and  Tier  I  locomotives  to  ensure 
that  particulate  emissions  do  not  exceed 
the  current  baseline  level  (0.34  g/bhp-hr 
for  line-haul  locomotives);  and  would 
more  stringent  particulate  standards 
require  relaxation  of  the  NOx  standards? 
For  example,  EPA  could  set  the 
particulate  standard  for  Tier  0 
locomotives  at  0.40  g/bhp-hr  to 
effectively  prevent  any  Tier  0 
locomotives  from  emitting  above  the 
current  baseline;  and  set  the  particulate 
standard  for  Tier  I  locomotives  at  0.3  g/ 
bhp-hr  to  achieve  a  25  percent  reduction 
in  emissions  firom  the  current  baseline 
level.  If  the  Agency  were  to  adopt  more 
stringent  particulate  standards  for  Tier  0 
locomotives  should  they  be  phased-in  to 
provide  more  leadtime  to 
remanufocturers?  The  Agency  requests 
comment  on  whether  it  should  consider 
giving  some  form  of  credit  for 
locomotives  that  are  designed  to  shut 
down  at  idle,  given  that  such 
locomotives  would  not  be  generating 
idle  emissions  in  use,  but  would  have 
idle  emissions  measured  during 
emissions  testing.  Finally,  the  Agency 
requests  comment  on  the  stringency  and 
form  of  the  smoke  standards. 

Auxiliary  engines  used  only  to 
provide  hotel  power  for  the  passenger 
cars  of  a  train  are  currently  subject  to 
the  applicable  emissions  standards 
previously  adopted  for  nonroad 
compression  ignition  (Q)  engines  over 
37  kW  ■  ■.  These  standards,  shown  in 
Table  V-6,  will  apply  regardless  of 
which  of  the  duty-cycle  options 
discussed  is  adopted.  ^ 

In  addition  to  proposing  separate 
emissions  standards  for  the  three 
categories  of  locomotives  based  on  date 
of  original  manufacture,  the  Agency 
considered  three  options  for  separate 
emissions  standards  for  each  of  the 
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three  distinct  types  of  locomotive 
operation  described  above  (switch, 
passenger  and  line-haul).  Of  the  three 
options  considered,  EPA  is  proposing 
the  "dual-cycle"  option,  where  all 
locomotives,  regardless  of  their 
intended  usage,  would  be  required  to 
meet  both  switch  and  line-haul  duty- 
cycle  standards.  Details  of  this  option, 
as  well  as  the  other  two  duty-cycle 
based  options  EPA  considered  [i.e.,  the 
"class-specific"  and  the  "single-cycle" 
options)  are  discussed  in  the  following 
paragraphs. 

The  standards  being  proposed  are 
designed  to  achieve  very  significant 
reductions  in  NOx  emissions  from  the 
beginning  of  the  program,  while 
significant  reductions  in  the  emissions 
of  other  pollutants  would  only  be 
achieved  under  the  Tier  n  standards, 
effective  in  2005.  This  is  because  NOx 
is  the  only  pollutant  for  which 
locomotive  emissions  contribute  more 
than  one  percent  of  the  estimated 
national  inventories  (see  Table  IV-2). 
EPA  believes  that  the  Tier  0  and  Tier  I 
emission  standards  for  NOx  might  not 
be  achievable  if  significant  reductions  in 
HC,  CO,  and  PM  were  also  required. 
Thus,  the  standards  being  proposed  are 
intended  to  achieve  the  greatest 
environmental  benefits  as  early  as 
possible. 

Class-Specific  Option 

Given  the  three  distinct  types  of 
locomotive  operation  discussed  above 
[i.e.,  switch,  {)assenger  and  line-haul), 
the  first  option  the  Agency  considered 
was  separate  emission  standards  and 
duty-cycle  weightings  for  each  type  (i.e., 
the  class  specific  option).  Separate  duty- 
cycle  standards  were  intended  to 
address  the  wide  disparity  in  usage 
patterns  for  the  different  groups,  and  the 
effect  of  such  use  on  emissions. 

Although  duty-cycles  were  developed 
for  average  locomotive  operation,  wide 
variations  in  actual  operations  do  occiu* 
within  the  three  basic  types  of  operation 
(i.e.,  switch,  passenger  and  line-haul). 
To  prevent  substantial  disparity 
between  the  in-use  emissions  rate  and 
the  emissions  rate  during  the  test  cycle, 
EPA  considered  notch-by-notch 
emissions  standards  for  all  notches  (i.e., 
notch  caps)  for  all  pollutants.  It  should 
be  noted  that  if  a  locomotive  were 
operating  at  the  levels  of  the  notch  caps 
for  all  notches,  its  duty-cycle-weighted 
emissions  would  be  much  higher  than 
the  duty-cycle  standards.  Thus,  the 
proposed  duty-cycle  standards  would 
prevent  any  locomotive  from  emitting  at 
levels  of  the  notch  caps  for  all  (or  even 
most)  notches.  These  notch-by-notch 
values  were  chosen  to  allow 
manufacturers  and  remanufacturers 


some  degree  of  flexibiUty  in  meeting  the 
duty-cycle  standards,  while  at  the  same 
time  insuring  that  differences  in  the 
utilization  of  locomotives  which 
normally  occur  will  not  cause 
significant  divergence  from  the  duty- 
cycle  emission  standard.  To  provide 
additional  flexibility  to  manufacturers 
and  remanufacturers,  EPA  also 
considered  a  provision  allowing  a 
Umited  number  of  notch  standards  to  be 
exceeded  by  a  specified  small  amount 
provided  there  is  compliance  with  the 
duty-cycle  standards.  The  duty-cycle- 
weighted  emissions  standards  and  NOx 
and  PM  notch  caps  considered  imder 
this  option  are  shown  in  Tables  V-2 
through  V-5  for  line-haul,  switch  and 
passenger  locomotives  equipped  with  a 
single  engine.  Notch  caps  for  HC  and 
CO  which  are  25  percent  above  the 
applicable  line-haul  duty-cycle 
standards  were  also  considered  under   * 
this  option. 

Dual  Cycle  Option 

The  manufacturers  indicated  to  EPA 
that  it  would  be  burdensome  to  comply 
with  three  sets  of  emission  standards 
when  essentially  the  same  engine 
(differing  only,  for  example,  in  the 
number  of  cylinders)  could  be  used  for- 
all  three  types  of  locomotives  (switch, 
passenger  and  line-haul).  The 
manufacturers'  concern  is  not  based  on 
testing  burden  since,  as  discussed  in  the 
test  procedures  section,  the  same  test 
results  on  a  notch-by-notch  basis  are 
simply  weighted  differently  to 
determine  compliance  with  the  different 
standards.  Rather,  the  issue  is  one  of 
having  to  design  three  different  versions 
of  a  single  engine  to  meet  three  different 
sets  of  emission  standards. 

The  Agency  believes  that  the  line- 
haul/switch  dual  cycle  approach  has 
some  merit  due  to  its  ability  to  control 
idle  emissions  from  switch  locomotives 
as  well  as  high  notch  emissions  from 
line-haul  and  passenger  locomotives. 
However,  EPA  is  concerned  that  the 
lack  of  notch  caps  creates  a  situation 
where,  with  the  use  of  electronic 
controls,  the  duty-cycle  standards  can 
be  met  during  testing  according  to  the 
proposed  test  procedure,  but  in-use 
emissions  reductions  are  not  fully 
realized.  One  way  that  this  could 
happen  would  be  if  the  average  in-use 
duty-cycle  changed  to  include  greater 
percentages  of  time  in  notches  which 
have  disproportionately  high  emissions. 
Notch  caps  in  individuid  modes  would 
reduce  this  concern  since  it  would 
require  emissions  control  in  all  notches. 
A  locomotive  could  also  be  designed 
such  that  the  emissions  during 
operation  at  notch  eight  (which  are 
heavily  weighted  in  the  line-haul  duty- 


6374  Federal  Register  /  Vol.  62.  No.  28  /  Tuesday.  February  11.  1997  /  Proposed  Rules 


cycle)  are  low,  while  notch  seven  is 
calibrated  for  low  fuel  consumption 
(and  possibly  high  emissions,  due  to  the 
inherent  tradeoffs  between  performance, 
fuel  economy  and  emissions  control) 
but  at  a  power  level  near  the  notch  eight 
power  level.  A  locomotive  operator 
could  then  use  notch  seven  where  notch 
eight  would  normally  be  employed, 
resulting  in  a  savings  in  fuel  consumed, 
and  minimal  impact  in  train  schedules, 
at  the  expense  of  emissions 
performance.  Notch  caps  on  the  higher 
f>ower  notches  would  be  useful  in 
preventing  such  situations.  However, 
the  manufacturers  have  indicated  to 
EPA  their  concern  that  any  notch  caps 
would  constrain  their  flexibility  in 
meeting  the  emissions  standards, 
especially  at  low  power  notches  where 
emissions  are  more  difficult  to  control 
than  at  the  high  power  notches.  EPA 
agrees  that  low  power  notch  caps  could 
be  an  unreasonable  burden  on 
manufacturers  under  this  option, 
especially  given  the  ability  of  the  switch 
cycle  to  control  those  emissions.  Thus, 
under  this  option,  EPA  is  proposing 
notch  caps  only  for  notches  four 
through  eight.  EPA  requests  comment 
on  the  need  for  notch  caps  under  this 
option.  The  Agency  recognizes  that  the 
compliance  burden  associated  with 
such  notch  caps  could  be  greater  for 
remanufacturers  of  existing  locomotives, 
and  therefore  requests  comment  on 
whether  notch  caps  should  be  limited  to 
Tier  I  and  Tier  D  locomotives. 

EPA  believes  that  the  dual  cycle 
approach  proposed  in  this  notice 
provides  the  same  emission  reductions 
as  the  three  duty-cycle  approach 
previously  discussed,  but  with  a 
maximum  of  flexibility.  Under  the  dual 
cycle  approach,  the  line-haul  duty-cycle 
standards  will  ensure  control  of 
emissions  at  high  power  notches,  which 
account  for  the  vast  majority  of  in- 
service  operations,  while  the  switch 
duty-cycle  standards  will  ensure  control 
of  emissions  at  the  idle  and  low  power 
notches  characteristic  of  switch 
locomotive  operations.  Thus,  the 
Agency  is  proposing  to  require  all  new 
locomotives  and  new  engines  used  in 
locomotives  to  meet  both  the  switch  and 
line-haul  duty-cycle  standards.  EPA  is 
also  proposing  to  require  new 
locomotives  equipped  with  hotel  power 
to  comply  with  both  the  switch  and 
line-haul  duty-cycle  standards  in  both 
tractive  power  only  and  tractive  plus 
hotel  power  mode  in  order  to  account 
for  passenger  locomotive  emissions. 
EPA  requests  comment  on  whether  it 
should  require  such  locomotives  to 
comply  only  with  the  line-haul  duty- 
cycle  standards  when  operating  in 


tractive  plus  hotel  power  mode,  rather 
than  requiring  compliance  with  both  the 
switch  and  line-haul  duty-cycle 
standards  in  this  mode. 

Single  Cycle  Option 

The  Agency  considered  a  second 
approach  suggested  by  the 
manufacturers  under  which  a  single 
duty-cycle  would  apply  to  all  categories 
of  locomotives,  regardless  of  use.  EPA  is 
concerned  about  the  ability  of  a  single 
duty-cycle  to  effectively  control 
emissions  of  all  locomotives  because  of 
the  emission  effects  of  the  differing 
uses.  Switch  locomotives  tend  to  have 
very  high  percentages  of  idle  time.  Line- 
haul  and  passenger  locomotives  tend  to 
spend  less  time  at  idle  than  switch 
locomotives,  but  more  time  in  the  high 
power  notches.  Using  a  single  duty- 
cycle  for  all  three  classes  would  likely 
result  in  higher  emissions  in  cases 
where  the  locomotive's  operation  does 
not  resemble  the  duty  cycle  throttle 
notch  weightings  used  for  emissions 
testing.  For  this  reason,  the  single  cycle 
approach  would  not  achieve  emissions 
reductions  equivalent  to  the  proposed 
approach  unless  accompanied  by  very 
stringent  individual  notch  caps,  with  no 
provisions  for  some  small  exceedance  of 
the  notch  caps.  EPA  requests  comment 
on  the  appropriateness  of  such  a  single 
duty-cycle  and  set  of  standards  that 
would  be  based  on  the  line-haul  duty- 
cycle,  but  with  stringent  caps  on  idle 
and  low  power  notch  emissions  in  order 
to  assure  that  switch  locomotives 
certified  to  these  standards  achieve  the 
same  levels  of  emission  reductions  as 
switch  locomotives  certified  to  the 
switch  locomotive  standards  described 
earlier. 

EPA  also  requests  comment  on  the 
proposed  dual-cycle  approach  to 
applying  the  proposed  standards,  as 
well  as  the  alternative  options  described 
in  this  notice,  and  other  duty-cycle 
standard  approaches.  The  Agency 
believes  that  all  three  options  described 
could  provide  similar  emission 
reductions.  EPA  requests  comment  on 
whether  more  than  one  option  should 
be  adopted,  with  the  manufactiuer  given 
a  choice  of  which  option  to  comply 
with.  In  such  a  scenario,  should  a 
manufacturer  be  allowed  to  certify  some 
engine  families  to  the  single  or  dual 
cycle  and  others  to  the  class-specific 
cycle,  or  should  a  manufecturer  be 
required  to  certify  all  of  its  production 
in  compliance  with  only  one  of  the 
options?  The  Agency  also  requests 
comment  on  how  passenger  locomotive 
hotel  power  should  be  handled  under 
any  of  these  approaches. 


High  Baseline  Locomotives 

EPA  believes  the  proposed  standards 
to  be  appropriate  under  section  213  of 
the  Act.  The  proposed  standards  would 
achieve  the  greatest  degree  of  reduction 
in  emissions  achievable  through  the  use 
of  technology  that  will  be  available,  in 
light  of  cost,  leadtlme  and  other  factors. 
However,  in  the  course  of  this 
proposal's  development  the  locomotive 
manufacturers  expressed  some  concern 
about  the  ability  of  all  1973-1999 
locomotives  to  meet  the  Tier  0 
standards.  This  concern  relates  to  some 
engine  families  produced  during  this 
period  which,  due  to  their  design,  have 
higher  emissions  than  other  locomotives 
produced  during  the  same  period,  and 
for  which  the  cost-effective  technologies 
which  are  projected  to  be  used  to 
comply  with  the  Tier  0  standards  will 
not  reduce  emissions  bom  these 
locomotives  to  the  levels  of  the 
proposed  Tier  0  standards. 
Additionally,  the  manufacturers  believe 
that  it  would  be  difficult  to  certify  these 
engines  under  the  proposed  averaging 
banking  and  trading  program  (ABT, 
discussed  later  in  this  notice),  due  to 
concerns  about  the  availability  of 
credits.  They  are  concerned  that 
independent  remanufacturers  would 
certify  systems  for  those  Tier  0 
locomotive  engine  families  that  are  easy 
to  bring  into  compliance  without 
putting  in  the  extra  effort  that  would 
allow  them  to  generate  emissions  credits 
from  those  engine  families.  These 
remanufacturers  may  not  develop 
emission  control  systems  for  those 
engine  families  that  are  more  difficult  to 
bring  into  compliance.  This  would  leave 
the  manufacturers  to  develop  them, 
without  the  benefit  of  being  able  to  use 
credits  that  could  be  generated  from  the 
engine  families  that  are  easy  to  bring 
into  compliance.  Thus,  assuring  that  all 
Tier  0  engine  families  are  certified 
under  the  ABT  program  would  require 
much  cooperation  and  coordination 
among  railroads  and  the  various  entities 
certifying  remanufactured  locomotives. 
Because  of  the  reasons  just  discussed, 
the  Agency  is  proposing,  and  requesting 
comment  on.  a  provision  by  which 
manufacturers  and  remanufacturers  can 
petition  EPA  to  allow  certification  of 
Tier  0  locomotives  based  on  a 
demonstration  of  a  33  percent  NOx 
reduction  from  pre-control  levels  for 
that  specific  engine  family,  rather  than 
meeting  the  proposed  Tier  0  NOx 
standards.  Under  this  option  the  Tier  0 
standards  for  all  pollutants  other  than 
NOx  would  still  apply.  A  33  percent 
reduction  for  NOx  was  chosen  because 
this  is  the  approximate  average 
reduction  the  Tier  0  NOx  standards 
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would  achieve  firom  fleet  average 
baseline  levels  (when  factoring  in  the 
expected  NOx  compliance  margin  of  5 
percent).  Such  a  petition  would  be 
granted  based  on  the  certifier's 
demonstration  of  infeasibility  or 
excessive  cost,  as  determined  by  the 
Administrator.  The  numerical  NOx 
emissions  standard  applicable  to  a  given 
engine  family  certified  under  this  option 
would  be  established  by  emissions 
testing  five  well-maintained 
locomotives  in  the  engine  family.  The 
average  of  the  results  of  these  five  tests 
would  then  be  used  as  the  baseline 
emissions  level  and  the  applicable  NOx 
standard  would  be  set  at  a  level  33 
percent  below  baseline.  Once  the 
applicable  NOx  standard  is  determined 
through  this  procedure,  the  certification 
process  would  be  the  same  as  for  other 
Tier  0  locomotives,  as  discussed  later  in 
this  notice.  The  Agency  requests 
comment  on  the  appropriateness  of  and 
need  for  this  option,  and  whether  Tier 
0  locomotives  and  locomotive  engines 
should  be  excluded  from  the  ABT 
program  if  this  certification  option  is 
adopted.  EPA  specifically  requests 
comment  on  the  need  for  this  option  in 
the  event  that  the  railroad-based  Tier  0 
certification  provisions  discussed  in  the 
engine  family  certification  section  of 
this  notice  are  finalized.  EPA  believes 
that  a  railroad-based  certification 
program  would  eliminate  or  reduce  the 
concerns  expressed  about  the  ability  of 
the  ABT  program  to  allow  these 
locomotives  to  be  certified  because  a 
railroad  would  have  control  over  the 
locomotives  it  operated  and  could  better 
plan  for  their  remanufacture  in  a  given 
year  whereas  a  remanufacturer  would 
have  to  estimate  the  engine  family  mix 
that  it  would  remanufacture  in  a  given 
year  in  order  to  plan  its  ABT  strategy  for 
that  year.  EPA  requests  comment  on 
other  alternative  plans  for  addressing 
the  issue  of  Tier  0  locomotives  which 
have  trouble  meeting  the  Tier  0 
standards  (either  for  reasons  of 
excessive  cost  or  infeasibility), 
including  such  options  as  allowing  Tier 
0  locomotives  under  2000  hp  to  certify 
to  the  switch  duty-cycle  standards  (and 
applicable  caps)  only,  and  not  requiring 
such  locomotives  to  comply  with  the 
line-haul  duty-cycle  standaurds. 

Other  Nonroad  Engines 

A  second  issue  raised  by  the 
manufacturers  is  the  replacement  of  an 
existing  tractive  power  locomotive 
engine  (i.e.,  repowering)  with  an  engine 
generally  used  in  equipment  other  than 
locomotives.  Such  engines  are  subject  to 
EPA's  standards  for  nonroad  engines 
over  37  kW,  and  only  a  small  percentage 
of  the  total  production  of  such  engines 


would  be  used  in  locomotives.  The 
smallest  of  these  engines  (under  1000 
hp)  are  likely  to  be  used  in  locomotives 
which  are  in  captive  use  moving 
materials  and  equipment  within 
industrial  sites,  rather  than  being  used 
by  railroads.  Thus,  their  use  is  more 
likely  to  resemble  that  of  industrial 
equipment  than  locomotives.  Therefore, 
EPA  is  proposing  that  such  vehicles  not 
be  defined  as  locomotives,  and  therefore 
would  not  be  subject  to  today's 
proposed  regulations.  Engines  in  such 
vehicles  must  be  certified  as  meeting  the 
over  37  kW  regulations. 

Slightly  larger  engines  (between  1000 
and  2000  hp)  used  for  repowering  are 
more  typically  sold  for  use  in 
locomotives  for  railroad  switching 
operations.  EPA  is  concerned  that  it 
might  be  overly  burdensome  to  require 
such  engines  to  be  certified  to  two 
diflierent  sets  of  federal  standards  (i.e., 
the  over  37  kW  nonroad  engine 
standards  and  the  locomotive 
standards),  especially  given  the  small 
number  used  in  locomotives.  Further, 
the  over  37  kW  nonroad  engine 
regulations  provide  emission  reductions 
that  are  roughly  comparable  to  the 
proposed  Tier  I  standards  for 
locomotives.  Thus,  the  Agency  is 
proposing  to  allow  manufacturers  to  sell 
a  limited  number  of  these  nonroad 
engines  a  year  for  use  in  locomotives 
without  specifically  certifying  to  the 
locomotive  standards.  Such  engines 
must  be  certified  as  meeting  the  over  37 
kW  regulations. 

In  determining  what  an  appropriate 
number  of  engines  the  Agency  should 
allow  to  be  sold  for  use  in  locomotives 
under  this  provision  the  Agency 
considered  an  exemption  that  is 
included  in  the  aircraft  regulations. '^ 
Aircraft,  like  locomotives,  have  an 
extremely  low  aimual  sales  volume 
compared  to  other  mobile  source 
categories.  In  the  aircraft  regulations  an 
exemption  from  the  emissions  standards 
is  provided  for  engine  families  of  20  or 
fewer  annual  sales,  in  a  market  with 
total  annual  sales  of  approximately 
1400.  Using  a  similar  ratio,  the  Agency 
considered  a  range  for  this  locomotive 
provision  from  10  per  year  (when 
compared  to  annual  sales  of  freshly 
manufactured  locomotives)  to  40  per 
year  (when  compared  to  annual 
remanufactures).  The  Agency  is  thus 
proposing  the  midpoint  of  this  range,  or 
25  a  year,  to  be  the  number  of  engines 
(between  1000  and  2000  hp)  certified  to 
the  over  37  kW  regulations  that  can  be 
sold  for  use  in  locomotives. 

While  EPA  beUeves  that  the  over  37 
kW  regulations  provide  similar 


•>See40CFR87.7(bXl). 


environmental  benefits  as  do  the 
proposed  Tier  I  locomotive  regulations, 
based  on  the  percent  emissions 
reductions  from  uncontrolled  baselines, 
the  Agency  is  nonetheless  concerned 
about  the  differences  between  the  test 
procedures  proposed  for  locomotives 
and  those  that  currently  apply  to  other 
nonroad  engines  (resulting  from 
different  duty-cycles)  and  the  potential 
environmental  impacts  of  those 
differences.  Since  the  over  37  kW 
regulations  do  not  apply  to  engines  in 
the  1000  to  2000  hp  range  imtil  2000, 
EPA  currently  has  no  way  of  evaluating 
those  impacts  because  there  are  no 
engines  meeting  the  over  37  kW 
regulations  which  can  be  used  to 
compare  the  results  over  the  two  test 
procedures.  Thus,  as  a  condition  of 
being  allowed  to  sell  such  engines  for 
use  in  locomotives,  the  Agency  would 
retain  the  authority  to  require  that 
testing  done  for  certification  to  the  over 
37  kW  standards  also  include  testing 
done  at  the  locomotive  power  notch 
points.  EPA  will  use  this  data  to 
determine  the  validity  of  this  provision 
(i.e.,  allowing  engines  certified  to  the 
over  37  kW  standards  to  be  used  in 
locomotives)  from  an  environmental 
perspective,  and  may  choose  through 
futiue  rulemaking  action  to  eliminate, 
limit  or  expand  the  availability  of  this 
provision  on  the  basis  of  the  data. 

The  Agency  believes  that  the 
provisions  for  allowing  some  engines 
certified  to  the  over  37  kW  standards  to 
be  used  in  locomotives,  as  just 
described,  are  reasonable  for  several 
reasons.  First,  such  engines  are  expected 
to  have  emissions  levels  similar  to  Tier 
I  locomotive  engines,  but  would  most 
likely  replace  older  locomotive  engines 
whi(^  would  otherwise  remain 
imcontroUed  (i.e.,  those  in  pre-1973 
locomotives)  or  be  lemanufactured  to 
the  Tier  0  standards  (i.e..  1973-1999 
locomotives).  Thus,  an  emissions 
benefit  is  expected  from  these  engines 
relative  to  the  engines  they  replace. 
Second,  this  provision  is  limited  to 
engines  under  2000  hp  which,  due  to 
their  lower  power,  tend  to  have  lower 
mass  emissions  than  higher  powered 
line-haul  locomotives  (which  make  up 
the  vast  majority  of  both  locomotives  in 
service  and  locomotive  emissions). 
Finally,  these  engines  are  not  expected 
to  have  useful  lives  as  long  as  other 
locomotive  engines,  nor  are  they 
expected  to  be  remanufactured  as  many 
times  throughout  their  service  lives. 
These  last  two  points  would  serve  to 
minimize  any  unanticipated  adverse 
effects  of  this  provision. 

The  Agency  requests  comment  on 
several  aspects  of  this  prop>osed 
provision  for  repowering.  Should  the 
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Agency  require,  rather  than  just  have 
the  option  of  requiring,  that  these 
engines  be  tested  at  locomotive  power 
notches,  in  addition  to  the  testing 
required  for  the  over  37  kW  nonroad 
engine  certification  for  all  engines 
covered  by  these  provisions?  How 
should  such  engines  be  treated  with 
respect  to  preemption?  Should  this 
allowance  be  limited  to  engines  of  less 
than  2000  hp,  as  proposed,  or  should 
there  be  separate  restrictions  for  higher 
horsepower,  or  no  restrictions  at  all  on 
horsepower?  Is  25  an  appropriate 
number  of  engines  to  allow  under  this 
provision,  or  would  a  higher  or  lower 
number  be  more  appropriate? 
Commenters  on  the  proposed 
horsepower  and  sales  restrictions  are 
requested  to  provide  economic  and 
environmental  data  in  support  of  their 
comments.  Should  this  option  be 
eliminated  when  the  Tier  n  standards 
take  effect,  given  that  the  ciurent  over 
37  kW  standards  are  not  as  stringent  as 
the  Tier  II  standards  for  locomotives? 
Commenters  on  this  last  point  are 
requested  to  take  into  account  the  fact 


that  EPA  is  ciirrently  in  the  process  of 
developing  a  phase  11  regulation  for 
nonroad  engines  over  37  kW.  The 
Agency  requests  comment  on  whether  it 
should  consider  a  separate  provision  for 
engines  used  in  repowers  which  are  not 
certified  according  to  the  over  37  kW 
regulations  whichwould  allow 
manufacturers  to  pre-select  firom 
production  those  engines  which  will  be 
used  for  in-use  testing.  Such  a  provision 
would  make  it  easier  for  those  engine 
manufacturers  to  keep  track  of  their 
engines  for  the  in-use  test  program. 
Finally,  EPA  developed  this  repower 
provision  based  on  the  current  state  of 
the  locomotive  market,  where 
manufacturers  of  engines  that  eire  used 
in  locomotives  do  not  sell  them  to 
locomotive  manufacturers  to  be  used  in 
locomotives  with  freshly  manufactured 
chassis.  EPA  requests  comment  on 
whether  it  should  extend  this  provision, 
or  a  similar  one,  to  engine 
manufactiuers  for  engines  to  be  used  in 
locomotives  with  freshly  manufactiired 
chassis. 

As  discussed  later  in  the  engine 
family  certification  section,  EPA  is 


proposing  that  certificates  of  conformity 
be  issued  for  locomotives,  not 
locomotive  engines.  However,  EPA  is 
proposing  that  engines  used  for 
repowering  of  existing  locomotives  that 
are  not  eligible  to  use  the  provisions  just 
discussed,  because  they  exceed  either 
the  sales  or  horsepower  limits,  be 
certified  as  locomotive  engines,  not 
locomotives.  This  is  because  such 
engines  go  into  existing  locomotives, 
which  the  engine  manufacturer  cannot 
contro^(in  terms  of  their  operating 
parameters  such  as  percent  of  engine 
power  in  notches,  engine  cooling 
hardware,  etc.).  However,  due  to  the 
logistical  problems  associated  with 
pulling  a  locomotive  engine  fix>m  a 
locomotive  to  test  it  during  in-use 
testing  (discussed  later),  EPA  is 
proposing  that  in-use  testing  for  these 
engines  be  done  on  locomotives.  The 
engine  manufacturer  could  choose,  in 
the  event  of  a  failiue  of  locomotives 
containing  its  engines  during  the  in-use 
testing  program,  to  either  accept  the 
results  of  the  locomotive  tests,  or  to  test 
the  actual  engines. 


TABLE  V-2.— Tier  0  Exhaust  Emission  Standards— Locomotives  and  Locomotive  Engines  Manufactured 

From  1973  Through  1999 


Duty-cyde  or  notcti 


Line-haul  and  passenger  duty^cyde  . 

Switch  duty-cyde 

Low  and  normal  idto 

Hotel  idle  and  notch  1  

Notches  2  and  3 

Notches  4  through  8 „ „ 

Dyramic  brake 


Gaseous  and  particulate  emissions  (gMip-hr) 


THC' 


1.0 
2.1 


NMHC 


1.0 

2.1 


CO 


5.0 
8.0 


NOx 


9.5 
14.0 
140.0 
20.5 
12.0 
11.9 
57.0 


PM 


0.60 

0.72 
13.7 

1.7 

1.1 

0.75 
13.7 


'Applicable  to  any  fuel  except  natural  gas  (or  any  combination  of  fuels  where  natural  gas  Is  the  primary  fuel) 
''Only  appicabie  to  natural  gas,  or  any  combination  of  fuels  where  natural  gas  is  the  primary  fueL 

TABLE  V-3.— Tier  I  Exhaust  Emission  Standards  Locomotives  and  Locomotive  Engines  Manufactured  2000 

AND  Later 


Duty-cycle  or  notch 


Line-haul  and  Passenger  Duty-cycle 

Switch  duty-cycle  _ 

Low  arxl  normal  idto 

Hotel  idle  and  notch  1  

Notches  2  and  3 

Notches  4  through  8  

Dynamic  brake  


Gaseous  and  partkxilate  emisskxts  (g/bhp-hr) 


THC' 


0.55 
1.2 


NMHC2 


0.55 
1.2 


THCEJ 


0.55 

1.2 


'  Appfcable  to  d«sel,  bkKJiesel,  or  any  combination  of  fuels  with  d«sel  as  the  primary  fuel. 
^On»y  appicable  to  natural  gas,  or  any  combination  of  fuels  where  natural  gas  is  the  primary  fuel 
'Applicable  to  alcohol(s),  or  any  combinatk)n  of  fuels  wliere  ateohd  is  the  primary  fuel. 


AkJhyd' 


0.035 
0.076 


CO 


2.2 
2.5 


NOx 


7.4 
11.0 
50.0 
10.8 
9.7 
9.3 
31.4 


PM 


0.45 

0.54 

6.8 

0.75 

0.5 

0.57 

6.8 


UMI 
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TABLE  V-4.— Tier  II  Exhaust  Emission  Standards  Locomotives  and  Locokwtive  Engines  Manufactured  2005 

AND  Later 


Duty-cycle  or  notch 

Gaseous  and  particulate  emissions  (g/bhp-hr) 

THC 

NMHC2 

THCE3 

Aldhyd3 

CO 

NOx 

PM 

Line-haul  and  passenger  duty-cycle  

Switch  dutv-cvcle  

0.3 
0.6 

0.3 
0.6 

0.3 
0.6 

0.018 
0.036 

1.5 
2.4 

5.5 

8.1 

20.0 

10.8 

6.9 

15.0 

020 
0.24 

Low  and  normal  idle 

0.35 

Hotel  idle            

025 

Notches  1  throuoh  8     

025 

Dynamic  Ixake  

0.35 

'  Applicable  to  diesel,  bio-diesel,  or  any  comtjination  fuels  where  diesel  is  the  primary  fuel. 

2 Only  applicable  to  natural  gas,  or  any  combination  of  fuels  where  natural  gas  is  the  primary  fuel. 

3Applicat>le  to  alcohol(s),  or  any  combination  of  fuels  where  alcohol  is  the  primary  fuel. 

TABLE  V-5.— Smoke  (Percent  Opacity)  Standards  ^ 


Number  of  stacks 


Single  exhaust  stack 


Multiple  exhaust  stacks 


Exhaust 
diameter 


12"  or  less  .... 
More  than  12" 


12"  or  less 


More  than  12" 


Examined  plume  section 


Total  

Each  6"  Segment,  or 

Total  2 

Any  one 

Sum  of  stacks 

Each  6"  segment,  or 

Total  for  any  one  

Sum  of  stacks 


Steady- 

30-sec 

3-sec 

state 

peak 

peak 

20 

35 

50 

10 

15 

20 

30 

40 

55 

20 

35 

50 

30 

40 

55 

10 

15 

20 

30 

40 

55 

40 

50 

60 

^  Measurement  performed  continuously  during  testing. 
2  Sum  of  each  6"  segment  or  ttie  total,  whichever  is  lower. 


TABLE  V-6.— Exhaust  Emission  Standards  for  Nonroad  Engines  Above  37  kW 

- 

Gaseous  and  partk:ulate  emissk>ns  (g/bhp-hr) 

Smoke  (Percent  opacity) 

HC 

CO 

NOx 

PM 

Accel 

Lug 

Peak 

0.97 

8.5 

6.86 

0.4 

20 

15 

50 

'  59  FR  31335.  June  17,  1994,  and  40  CFR  89.112-96  and  89.1 13-96. 


Alternate  Standards 

EPA  is  proposing  an  alternate  set  of 
CO  and  particulate  standards  that  are 
intended  primarily  to  address 
locomotives  which  operate  on 
alternative  fuels  such  as  natural  gas. 
Such  locomotives  are  expected  to  have 
higher  (and  more  difficuh  to  control)  CO 
emissions  than  diesel-fueled 
locomotives,  but  lower  PM  emissions. 
These  differences  are  due  to  the 
different  molecular  structure  of 
alternative  fuels  compared  to  diesel  fuel 
which  result  in  the  need  to  operate 


under  different  conditions  [e.g., 
different  air/fuel  ratios,  spark  ignition 
vs.  compression  ignition).  The  proposed 
alternate  standards  would  allow  higher 
CO  emissions,  but  would  also  require 
lower  particulate  emissions.  Although 
these  alternate  standards  are  primarily 
intended  to  address  issues  associated 
with  alternative  fuels,  EPA  is  proposing 
that  they  be  available  for  application  to 
any  locomotive.  The  Agency  believes 
this  is  appropriate  since  the  primary 
focus  of  today's  proposal  is  SlOx  and 
PM  reductions,  and  the  alternate 
standards  would  result  in  further  PM 


reductions  than  the  standards  contained 
in  Tables  V-2  through  V-4,  with  the 
same  NOx  reductions.  Manufacturers 
and  remanufacturers  could  choose  to 
comply  with  these  alternate  standards, 
shown  in  Table  V-7,  instead  of  the  CO 
and  particulate  standards  listed  in 
Tables  V-2  through  V-4.  They  would 
not  be  allowed  to  mix  the  alternate  CO 
standards  with  the  primary  particulate 
standards  for  a  single  engine  family. 
Also,  the  particulate  notch  caps  would 
apply  in  the  same  manner  as  under  the 
primary  option. 


TABLE  V-7.— Alternate  CO  and  PM  Standards  (g/bhp-hr) 


Une-haul  cycle 

Switch  Cycle 

CO 

PM 

CO 

PM 

Tier  0                                                       

10.0 

10.0 

5.0 

0.30 
0.22 
0.10 

12.0 

12.0 

6.0 

0.36 

Tier  1                                               V    _ 

0.27 

Tier  II 

0.12 
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B.3.  Leadtime 

The  Agency  is  proposing  an  effective 
date  of  January  1.  2000  for  the  Tier  0 
emission  standards  for  existing 
locomotives  (i.e.,  locomotives 
manufactured  from  1973  through  1999) 
upon  remanufacture,  and  for  the  Tier  I 
standards  for  freshly  manufactured 
locomotives.  The  Tier  D  standards  for 
freshly  manufactured  locomotives  are 
proposed  to  take  effect  January  1,  2005. 
See  Tables  V-2  through  V-4.  EPA 
believes  that  these  implementation 
dates  allow  sufficient  leadtime  for  the 
development  and  application  of  the 
needed  emission  control  technology.  In 
the  case  of  the  Tier  0  and  Tier  I 
standards,  discussions  with  the 
locomotive  manufacturers  have  led  the 
Agency  to  believe  that  the  technology 
required  is  well  understood  as  it  is 
essentially  technology  currently  used 
(or  being  developed  for  application  in 
the  1998  model  year)  for  on-highway 
diesel  engines,  and  that  the  application 
of  this  technology  is  feasible  in  the 
timeframe  proposed  EPA  does  not 
believe  that  it  is  feasible  to  begin  the 
applicability  of  the  Tier  0  and  Tier  I 
standards  sooner' than  2000  since  this 
rulemaking  is  not  expected  to  be 
completed  until  late  1997.  While  the 
technology  required  to  meet  these 
standards  is  currently  well  understood, 
EPA  believes  that  the  manufacturers 
will  need  two  years  leadtime  to  develop 
and  finalize  production  plans  for  model 
year  2000  production.  The  2005 
implementation  date  proposed  for  the 
Tier  II  standards  allows  several 
additional  years  for  the  development 
and  application  of  the  technology 
needed  in  addition  to  that  used  to 
comply  with  the  Tier  I  standards.  The 
Agency  believes  that  seven  years  total 
leadtime  is  appropriate  for  the  Tier  U 
standards  since  the  locomotive  industry 
is  currently  unregulated,  and  EPA 
believes  that  the  industry  needs  some 
experience  under  the  less  stringent  Tier 
0  and  Tier  I  standards  befdre  assuming 
liability  for  emissions  performance 
under  the  more  stringent  Tier  II 
standards.  Finally,  industry  has  known 
for  some  time  the  approximate  levels 
that  the  Agency  is  proposing,  and  has 
already  b^un  working  toward 
compliance.  The  levels  of  the  standards 
the  Agency  is  proposing  have  been 
discussed  in  numerous  meetings  with 
the  manufacturers,  and  were  included 
in  the  development  of  a  federal 
implementation  plan  (PIP)  for  ozone 
nonattainment  areas  in  California." 


"The  California  FIP.  signed  by  the  Administrator 
2/14/95.  is  located  in  EPA  Air  Docket  A-94-09. 
item  number  V-A-1.  The  FIP  was  vacated  bv  an  act 
of  Congress  before  it  became  effective. 


The  Agency  requests  comment  on 
whether  the  leadtime  proposed  is 
appropriate  to  allow  compliance  with 
the  standards.  Any  comments 
suggesting  that  either  more  or  less 
leadtime  is  required  should  include 
technical  justification  of  the  need  as 
well  as  an  estimate  of  the  appropriate 
leadtime.  Also,  the  Agency  requests  that 
comments  favoring  more  leadtime 
address  the  impacts  that  a  delay  of  the 
proposed  implementation  schedule 
would  have  on  the  ability  of  severe  and 
extreme  ozone  nonattainment  areas  to 
attain  the  national  ambient  air  quality 
standard  for  ozone  by  the  applicable 
date  (2005  or  2007  for  severe  areas,  and 
2010  for  the  South  Coast  nonattainment 
area  in  California,  currently  the  only 
extreme  ozone  nonattainment  area),  and 
on  the  ability  of  attainment  areas  to 
maintain  that  status.  Finally,  EPA 
requests  that  comments  favoring  more 
leadtime  address  the  possibility  of  other 
approaches  to  resolving  the  issue,  such 
as  a  phase-in  of  the  Tier  0  and/or  Tier 
I  standards,  or  less  stringent  standards 
for  Tier  I. 

B.4.  Useful  Life 

EPA  proposes  that  a  locomotive  or 
locomotive  engine  covered  by  today's 
standards  be  required  to  comply  with 
the  standards  throughout  its  useful  life. 
The  useful  life  would  be  defined  using 
the  typical  period  that  a  locomotive 
engine  is  expected  to  be  properly 
functioning.  A  locomotive  engine's 
emissions-critical  components  should 
be  built  to  be  at  least  as  durable  as  the 
rest  of  the  engine.  That  is  to  say,  for  the 
time  period  that  the  engine  is  expected 
to  be  functioning  properly,  with  respect 
to  reliability  and  power  output,  it  must 
comply  with  the  proposed  emission 
standards.  This  time  period  is  one  that 
EPA  sets  based  on  general  practice,  not 
an  engine  by  engine  time  period  that 
ends  if  the  locomotive  engine  is  poorly 
manufactured  and  stops  hinctioning 
properly  earlier  than  expected.  It  should 
be  noted  that  greatest  practical 
significance  of  the  useful  life  period  is 
that  it  defines  where  in-use  compliance 
testing  will  be  conducted  [i.e.,  in-use 
testing  is  conducted  at  75  percent  of 
useful  life),  as  is  discussed  later  in  this 
notice. 

Given  the  above  description,  the 
Agency  has  decided  to  base  its 
numerical  definition  of  a  locomotive 
engine  family's  useful  life  on  the 
average  period  between  remanufactures 
(or  from  remanufacture  to  scrappage)  for 
that  family.  EPA  believes  that  this 
period  is  most  closely  linked  to  the 
period  during  which  a  locomotive  is 
designed  to  be  properly  functioning. 
However,  because  the  average  period 


between  remanufactures  varies  from 
railroad  to  railroad  for  any  given 
locomotive  model,  EPA  has  decided  to 
propose  minimum  (or  default)  useful 
life  numbers  for  each  Tier  of  standards. 
EPA  believes  that  the  best  indicator  of 
the  interval  between  remanufactures  is 
work  done  (expressed  as  MW-hr),  which 
is  dependent  on  the  horsepower  (hp)  of 
a  locomotive.  Thus,  the  proposed 
definition  of  useful  life  is  based  on  MW- 
hr.  However,  mileage  between 
remanufactures  is  also  meaningful,  and 
many  existing  locomotives  are  not 
equipped  with  MW-hr  meters. 
Therefore,  the  proposed  definition  for 
minimum  locomotive  useful  life  for  Tier 
0  locomotives  is  expressed  both  as  miles 
and  MW-hr.  with  the  MW-hr  levels 
being  a  function  of  the  rated  power  of 
a  locomotive.  Tier  0  locomotive  useful 
life  is  proposed  to  be  defined  as  mileage 
for  locomotives  not  equipped  with  a 
MW-hr  meter,  and  mileage  or  MW-hr, 
whichever  occurs  first,  for  Tier  0 
locomotives  equipped  with  MW-hr 
meters.  The  proposed  values  are  shown 
in  Table  V-8.  The  Agency  is  not 
proposing  that  mileage  values  be 
included  in  the  minimum  useful  life 
definitions  for  Tier  I  and  Tier  II 
locomotives,  but  is  presenting  them  for 
comment  in  Table  V-8.  Similarly.  EPA 
is  not  proposing  that  the  number  of 
years  be  included  in  the  minimum 
useful  life  definitions,  but  has  included 
year  values  in  Table  V-8  for  comment. 
If  EPA  were  to  adopt  more  than  one 
criteria  for  useful  life  in  its  definition 
(e.g..  miles  and  MW-hr),  the  end  of  a 
locomotive's  useful  life  would  occur  at 
the  point  when  the  first  of  those 
multiple  criteria  is  met  (e.g.,  useful  life 
is  defined  as  miles  or  MW-hr, 
whichever  occurs  first). 

The  Agency  expects  that  locomotive 
manufacturers  will  continue  work  on 
developing  locomotives  which  will 
operate  longer  between  remanufactures 
than  current  locomotives.  For  this 
reason.  EPA  is  proposing  that 
locomotive  and  locomotive  engine 
manufacturers  be  required  to  specify  a 
longer  useful  life  than  the  minimum  if 
a  longer  period  between  remanufactures 
is  intended  for  the  locomotive  than  the 
minimum  useful  life  interval.  EPA 
would  determine  if  a  longer  useful  life 
is  needed  based  on  information  such  as 
a  manufacturer's  recommended  time  to 
remanufacture,  or  on  in-use  data 
showing  that  a  locomotive  engine  family 
is  consistently  operating  properly  well 
past  its  useful  life  period.  The  Agency 
will  alse  allow  manufacturers  to 
petition  for  shorter  useful  lives  in 
unusual  circumstances  where  an 
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individual  engine  family  does  not 
achieve  the  minimum  useful  life  in-use. 
The  remanufacture  data  provided  by 
the  railroad  industry  showed  that 
average  remanufacture  intervals  for 
different  models  of  locomotives 
operated  by  different  railroads  varied 
from  about  300,000  to  1,400,000  miles, 
or  about  9,300  to  35,000  MW-hr.  This 
variation  made  the  task  of  establishing 
a  minimum  useful  life  period  very 
difHcuh,  especially  for  Tier  0 
locomotives.  The  proposed  minimum 
values  fall  in  middle  of  these  ranges, 
which  means  that  some  current 
locomotives  are  being  remanufactured 
long  before  they  reach  the  proposed 
minimum  useful  life  values.  However, 
EPA  believes  that  the  proposed  values 
are  appropriate  for  several  reasons. 
First,  future  locomotives  are  expected  to 
last  longer  between  remanufactures  than 
the  existing  fleet.  The  Tier  0  minimum 
useful  life  values  will  not  only  apply  to 
-locomotives  remanufactured  in  2000, 
but  also  to  locomotives  remanufactured 


well  into  the  next  century.  Second,  the 
proposed  regulations  include  flexibility 
to  allow  manufacturers  to  request  a 
shorter  useful  life  for  any  engine  family 
that  is  typically  remanufactured  before 
reaching  the  minimum  useful  life. 
Finally,  EPA  believes  that  there  is  a 
significant  environmental  risk 
associated  with  a  useful  life  that  is  too 
short.  It  is  possible  that  signiHcant 
noncompliance  could  occur  if  most 
locomotives  continue  to  operate 
significantly  beyond  the  point  at  which 
they  are  tested  for  compliance  in-use.  A 
long  useful  life  ensures  that  the  period 
of  operation  after  testing  will  be 
minimized. 

The  Agency  requests  comment  on  all 
aspects  of  the  proposed  useful  life 
definition.  Specifically,  comment  is 
requested  on  whether  MW-hrs  and 
miles  are  the  most  appropriate  measure 
of  a  locomotive's  useful  life,  or  whether 
other  measures  (e.g.,  fuel  usage,  years) 
should  be  considered  and,  if  so,  how 
they  should  be  measured.  The  Agency  is 


also  considering  a  separate  useful  life 
definition  of  12  years  for  Tier  0 
locomotives  dedicated  to  switching 
operation.  This  is  because  it  is  often 
difficult  to  quantify  mileage 
accumulation  for  switch  locomotives. 
EPA  requests  comment  on  this  possible 
approach  to  Tier  0  switch  locomotive     . 
useful  life  definition,  and  whether 
periods  higher  or  lower  than  12  years 
would  be  more  appropriate.  The  Agency 
also  requests  comment  on  whether  it 
should  consider  allowing  different 
useful  lives  within  a  given  engine 
family  for  locomotives  which  will  be 
used  in  substantially  different 
applications  than  other  locomotives  in 
the  same  engine  family.  Finally,  the 
Agency  recognizes  that  the  useful  life 
definition  just  presented  is  based  on  a 
limited  amount  of  remanufacture  data, 
and  encourages  the  inclusion  of 
additional  remanufacture  data  with 
comments.  The  Agency  will  fully 
consider  any  new  data  on  the  average 
period  between  remanufactures. 


TABLE  V-8.— Minimum  Useful  Life  Values 


Miles 


Years 


Megawatt- 
hours 


Megawatt- 

hoors  for 

4000  HP 

Locomotive 


Tier  0 
Tier  I 
Tier  II 


750,000 
800,000 
900,000 


10 
10 
10 


7.5  Xhp 
8.0  Xhp 
9.0  Xhp 


30.000 
32.000 
36,000 


B.5.  Averaging,  Banking  and  Trading 

Consistent  with  the  Act's  requirement 
that  EPA  set  emissions  standards  for 
new  locomotives  and  new  locomotive 
engines  which  achieve  the  greatest 
degree  of  emissions  reductions 
achievable  while  considering  cost  and 
other  factors,  EPA  is  proposing  a 
certification  averaging,  banlung  and 
trading  (ABT)  program  for 
manufacturers  and  remanufacturers  of 
locomotives  and  locomotive  engines. 
Such  a  program  would  allow  the 
manufacturers  and  remanufacturers  the 
fiexibility  to  meet  overall  emissions 
goals  at  the  lowest  cost,  while  allowing 
EPA  to  set  emissions  standards  at  levels 
more  stringent  than  they  would  be  if 
each  and  every  engine  family  had  to 
comply  with  the  same  numerical 
standards.  This  program  would  allow 
certification  of  one  or  more  engine 
families  within  a  given  manufacturer's 
or  remanufacturer's  product  line  at 
levels  above  the  emission  standard, 
provided  the  increased  emissions  are 
offset  by  one  or  more  families  certified 
below  the  emission  standard,  such  that 
the  average  of  all  considered  emissions 
for  a  particular  manufacturer's  product 


line  (weighted  by  horsepower, 
production  volume  and  useful  life)  is  at 
or  below  the  level  of  the  emission 
standard.  Within  the  engine  family, 
each  engine  must  comply  with  the 
standard  set  for  that  family  (the  family 
emission  limit,  or  FEL).  The  proposed 
banking  program  would  also  allow 
manufacturers  and  remanufacturers  to 
generate  emission  "credits"  and  bank 
them  for  future  use  in  averaging  or 
trading.  This  proposed  ABT  program  is 
modeled  after  similar  programs  already 
in  place  for  on-highway  and  nonroad 
engines.  While  the  practical  effect  of  the 
proposed  ABT  program  is  that  a 
manufacturer's  or  remanufacturer's 
production  must,  on  average,  meet  the 
applicable  emissions  standards, 
compliance  with  the  program  is 
calculated  on  a  total  mass  basis.  This  is 
to  account  for  differences  in  the 
horsepower  and  useful  life  of  different 
engine  families  (i.e.,  the  credits  for  an 
engine  family  are  weighted  according  to 
horsepower,  production  volume  and 
useful  life). 

When  a  manufacturer  or  a 
remanufacturer  uses  ABT,  it  would  be 
required  to  certify  each  participating 


engine  family  to  a  family  emission  limit 
(FEL)  which  is  determined  by  the 
manufacturer  or  remanufacturer  during 
certification  testing.  A  discussion  of  the 
proposed  engine  family  definition  is 
contained  in  the  section  on  compliance 
issues.  A  separate  FEL  would  be 
determined  for  each  pollutant  which  the 
manufacturer  or  remanufacturer  is 
including  in  the  ABT  program.  EPA  is 
proposing  an  FEL  ceiling  of  1.25  times 
the  applicable  standard,  so  that  no 
engine  family  could  be  certified  at  an 
emissions  level  higher  than  1.25  times 
the  applicable  standard. 

As  was  previously  discussed,  the 
Agency  is  proposing  to  require  that  all 
locomotives  meet  both  the  line-haul  and 
switch  duty-cycle  standards,  so  that 
more  than  one  standard  (and 
accompanying  duty  cycle)  applies  to  a 
single  pollutant.  This  presents  a  unique 
situation  for  the  proposed  locomotive 
ABT  program  in  comparison  to  other 
mobile  source  ABT  programs  where  the 
participating  vehicles  or  engines  only 
have  to  meet  one  standard  for  a 
particular  pollutant.  The  Agency  is 
proposing  separate  switch  and  line-haul 
ABT  programs  in  order  to  address  the 


6380  Federal  Register  /  Vol.  62.  No.  28  /  Tuesday,  February  11,  1997  /  Proposed  Rules 


issues  that  multiple  standards  for  the 
same  pollutant  raise.  Each  engine  family 
would  be  allowed  to  participate  in  both 
the  switch  and  line-haul  ABT  programs. 
However,  line-haul  credits  could  not  be 
used  to  meet  the  switch  standards,  and 
vice  versa. 

EPA  is  proposing  that  ABT  credits  be 
weighted  according  to  a  locomotive's 
useftil  life,  if  specified  as  work,  or  a 
combination  of  horsepower  (hp)  and 
useful  life  if  the  useful  life  is  defined  as 
miles.  This  is  consistent  with  the 
Agency's  ABT  program  for  on-highway 
heavy-duty  engines.  EPA  is  considering 
restricting  the  exchange  of  credits 
between  locomotives  above  2000  hp  and 
below  2000  hp  to  prevent  credits 
generated  by  higher  powered  engine 
families  from  being  used  to  allow  lower 
powered  switch  locomotive  engine 
families  to  remain  essentially 
uncontrolled.  Reducing  emissions  from 
switch  locomotives  is  a  significant 
concern  given  that  switch  locomotives 
are  more  likely  to  operate  exclusively  in 
urban  areas,  and  EPA  is  concerned  that 
allowing  free  exchange  of  credits 
between  high  and  low  powered 
locomotive  engine  families  would  not 
achieve  such  reductions.  The  Agency 
requests  comment  on  whether  it  should 
prohibit  or  restrict  credit  exchange 
between  locomotives  above  and  below 
2000  hp. 

Consistent  with  the  ABT  program  for 
on-highway  heavy-duty  engines,  the 
locomotive  ABT  program  is  proposed  to 
be  limited  to  NOx  and  PM  emissions 
only.  EPA  does  not  believe  that  the 
proposed  CO,  HC  and  smoke  standards 
are  so  stringent  that  they  should  be 
included  in  the  ABT  program.  Also,  The 
ABT  program  is  proposed  to  be 
applicable  to  the  duty-cycle  emissions 
only.  EPA  believes  that  extending  the 
ABT  program  to  include  the  individual 
notch  caps  would  result  in  a  program 
that  is  too  complex  to  be  practical. 
Individual  notch  caps  would  be 
adjusted  for  locomotives  which 
participate  in  the  ABT  program  by 
prorating  them  on  the  basis  of  the  ratio 
of  the  standard  and  the  PEL.  Averaging, 
banking  and  trading  of  credits  would  be 
limited  to  locomotive  engines  subject  to 
the  same  set  of  standards  (i.e..  Tier  0, 
Tier  I,  Tier  II).  For  example,  credits 
generated  on  a  Tier  I  locomotive  could 
not  be  used  towards  a  Tier  II 
locomotives  compliance.  The  Agency 
requests  comment  on  whether  it  should 
allow  some  degree  of  credit  use  across 
different  sets  of  standards  and,  if  so,  for 
how  long,  and  what  effect  if  any  this 
should  have  on  the  level  of  the 
standards.  For  example,  should  EPA 
allow  Tier  I  credits  to  be  used  toward 


the  first  year  (or  more)  of  Tier  11 
compliance? 

EPA  is  also  proposing  to  exclude  from 
the  ABT  program  Tier  0  locomotives 
certified  pursuant  to  the  33  percent  NOx 
reduction  option  discussed  in  the  above 
section  on  emission  standards.  As  was 
discussed  previously,  the  33  percent 
NOx  reduction  option  is  being  proposed 
due  to  the  potential  difficulties  of 
certifying  certain  Tier  0  engine  families 
under  the  proposed  ABT  program. 
Additionally,  the  Agency  is  proposing 
that  a  remanufacturer  who  certifies  a 
Tier  0  engine  family  under  this  option 
not  be  allowed  to  include  any  of  its 
other  Tier  0  engine  families  in  the 
averaging,  banking  and  trading  program, 
and  requests  comment  on  this  proposed 
prohibition. 

As  was  previously  discussed,  the 
Agency  is  proposing  that  engine 
families  which  contain  passenger 
locomotives  equipped  with  a  single 
engine  for  both  traction  power  and  hotel 
power  be  required  to  meet  both  the  line- 
haul  and  switch  duty-cycle  standards 
both  when  providing  traction  power 
only,  and  when  providing  both  traction 
power  and  hotel  power.  For  the 
purposes  of  ABT,  EPA  is  proposing  that 
a  single  FEL  for  each  pollutant  be 
declared  for  such  engine  families  based 
on  the  mode  of  operation  of  the  higher 
emission  rate.  These  FELs  would  cover 
the  locomotive  in  both  power  modes. 

The  ABT  program  raises  a  unique 
issue  for  remanufactures  of  locomotives 
and  locomotive  engines.  A  manufacturer 
of  freshly  manufactured  locomotives 
can  plan  its  year's  production  in 
advance  with  the  ABT  program  in  mind. 
However,  a  remanufacturer  is  much  less 
able  to  plan  for  the  complexities  of  the 
program  due  to  the  greater  number  of 
engine  families,  the  fact  that  more  than 
one  entity  could  renianufacture  a  given 
engine  family,  the  larger  number  of 
customers  for  remanufacture  kits  than 
for  freshly  manufactured  locomotives, 
the  inability  to  predict  how  many 
engines  will  be  remanufactured  in  a 
given  year,  and  other  factors.  To  account 
for  this  situation,  EPA  is  proposing  that 
a  locomotive  or  locomotive  engine 
subject  to  the  Tier  I  or  Tier  II  standards, 
when  remanufactured,  must  meet  the 
standards  and/or  FELs  it  was  certified  as 
meeting  when  it  was  originally 
manufactured  (or,  in  the  case  of  Tier  0 
locomotives  and  locomotive  engines, . 
when  it  was  first  remanufactured 
following  the  effective  date  of  these 
proposed  standards).  The  Agency  is 
requesting  comment  on  several  aspects 
of  this  provision.  First,  should  EPA 
allow  a  remanufacturer  to  generate 
credits  by  certifying  a  remanufacture  at 
a  level  below  the  locomotive's  original 


FELs?  Second,  should  the  Agency 
consider  simply  ignoring  the 
locomotive's  original  FELs,  and  institute 
an  averaging,  banking  and  trading 
program  for  remanufactured 
locomotives  and  locomotive  engines 
under  which  credits  would  be  generated 
on  the  basis  of  reductions  beyond  the 
remanufacture  standards  (as  applicable), 
rather  than  on  the  basis  of  reductions 
beyond  any  FELs  the  locomotive  or 
locomotive  engine  was  previously 
certified  as  meeting?  Finally,  should  the 
Agency  place  any  restrictions  on  the 
exchange  of  credits  between 
remanufactured  and  fi^shly 
manufactured  locomotives? 

As  was  previously' mentioned,  EPA  is 
proposing  to  weight  ABT  credits 
according  to  useful  life,  and  power  (if 
useful  life  is  expressed  in  miles).  This 
raises  a  unique  situation  for  the 
treatment  of  Tier  0  locomotives,  whose 
useful  lives  can  be  expressed  as  either 
MW-hr  (if  equipped  with  a  MW-hr 
meter)  or  miles  (if  not  equipped  with  a 
MW-hr  meter).  These  two  definitions  of 
useful  life  for  Tier  0  locomotives  result 
in  a  situation  where  credits  based  on 
one  definition  arernot  interchangeable 
with  credits  based  on  the  other 
definition,  and  there  is  no  reliable  way 
to  correlate  between  the  two  (i.e.,  there 
is  no  standard  relationship  that  would 
allow  accurate  conversion  from  one 
form  to  the  other).  The  Agency  is 
proposing  that  separate  averaging  sets 
be  established  for  Tier  0  locomotives, 
one  for  those  whose  useful  life  is 
defined  in  MW-hr  and  one  for  those 
whose  useful  life  is  defined  in  miles,  in 
order  to  deal  with  incompatible  credit 
calculations.  Credit  use  would  be 
restricted  to  within  each  of  the  two  sets. 
The  Agency  requests  comment  on  this 
approach,  as  well  as  two  other  options 
it  considered.  The  first  alternative  has  a 
parallel  in  other  mobile  source  ABT 
programs  such  as  those  for  on-highway 
heavy-duty  engines  and  nonroad 
compression  ignition  engines  over  37 
kW.  In  those  programs,  when  a 
participating  engine  family  has  engines 
of  more  than  one  power  (hp)  rating,  the 
manufacturer  is  required  to  generate  . 
credits  based  on  the  lowest  hp  rating  in 
an  engine  family,  but  can  only  use 
credits  based  on  the  highest  hp  rating  in 
an  engine  family.  Using  a  similar 
approach  for  locomotives,  an  estimated 
range  of  conversion  factors  to  equate 
MW-hr  and  mileage  would  be 
established.  When  generating  or  using 
credits,  the  endpoints  of  the  range 
would  be  used  in  a  conservative  fashion 
to  minimize  credit  generation  and 
maximize  credit  usage.  The  second 
alternative  EPA  considered  was  simply 
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to  require  that  all  Tier  0  locomotives  be 
equipped  with  MW-hr  meters,  thus 
resulting  in  a  single  useful  life 
definition  (M\V-hrs)  for  Tier  0 
locomotives,  and  a  single  category  of 
credits  for  Tier  0  locomotives. 

The  leadtime  the  Agency  is  proposing 
for  compliance  with  today's  emissions 
standards  is  intended  to  allow  all  engine 
families  to  be  able  to  comply.  EPA 
recognizes  that  some  engine  families 
may  be  able  to  comply  prior  to  the 
effective  date  of  the  proposed  standards. 
However,  EPA  expects  that  these 
proposed  regulations  will  be  Hnalized  in 
December  of  1997,  by  which  time  the 
manufacturers  are  expected  to  have 
finalized  their  1998  and  1999 
production  plans.  Thus,  the  Agency 
does  not  believe  it  would  be  practical  to 
require  a  phase-in  of  the  proposed 
standards  prior  to  2000  across  the  entire 
industry,  but  would  like  to  encourage 
the  early  introduction  of  cleaner 
locomotives.  Thus,  EPA  is  proposing  to 
allow  manufacturers  and 
remanufacturers  to  begin  banking 
credits  for  locomotives  and  locomotive 
engines  as  early  as  one  year  prior  to  the 
effective  date  of  the  standard,  [i.e.,  the 
1999  model  year).  EPA  is  proposing 
that,  for  early  banking,  manufacturers 
and  remanufacturers  could  receive  NOx 
and/or  PM  emission  credits  for  engines 
certified  to  FELs  below  the  NOx  and/or 
PM  standards  which  take  effect  in  2000. 
The  NOx  and  PM  credits  would  be 
calculated  based  on  the  difference 
between  the  FEL  and  the  corresponding 
emission  standard  tor  the  appropriate 
duty-cycle.  The  Agency  requests 
comment  on  whether  it  should  further 
encourage  the  early  introduction  of 
cleaner  locomotives  and  locomotive 
engines  by  giving  credits  for  early 
certification  in  excess  of  what  would  be 
generated  relative  to  the  applicable 
standards.  For  example,  should  a 
locomotive  which  is  certified  as  meeting 
the  Tier  I  standards  in  1999  be  given 
credit  relative  to  the  Tier  0  standards, 
given  that  it  would  otherwise  not  have 
to  meet  any  standards  initially,  and  only 
the  Tier  0  standards  at  remanufacture? 
EPA  recognizes  that  credits  generated 
early  could  be  used  in  later  years  and 
that  there  may  be  little  net  benefit  in  the 
long  term  from  such  an  approach,  but 
nonetheless  sees  a  benefit  in 
encouraging  earlier  emissions 
reductions. 

Consistent  writh  the  current  ABT 
program  for  nonroad  engines  over  37 
kW,  credits  are  proposed  to  have  a  three 
year  Ufetime  with  no  annual 
discounting.  The  Agency  requests 
comment  on  the  proposed  three  year 
credit  life,  as  well  as  an  infinite  credit 
life.  The  Agency  also  requests  comment 


on  the  proposal  that  credits  not  be 
discounted  with  time,  as  well  as  annual 
discounting  rates  of  up  to  20  percent. 

Participation  in  the  proposed 
locomotive  ABT  program  would  be 
voluntary.  For  those  manufacturers  and 
remanufacturers  who  choose  to  utilize 
the  program,  compliance  for 
participating  engine  families  would  be 
evaluated  in  two  ways.  First, 
compliance  of  individual  engine 
families  with  their  FELs  would  be 
determined  and  enforced  in  the  same 
manner  as  compliance  with  the 
emission  standards  in  the  absence  of  an 
averaging,  banking  and  trading  program. 
Each  engine  family  must  certify  to  the 
FEL  (or  FELs,  as  applicable),  ancf  the 
FEL  would  be  treated  as  the  emission 
limit  for  certification,  production-line 
and  in-use  testing  for  each  engine  in  the 
family.  Second,  the  final  number  of 
credits  available  to  the  manufacturer  or 
remanufacturer  at  the  end  of  a  model 
year  after  considering  the 
manufacturer's  or  remanufacturer's  use 
of  credits  from  averaging,  banking  and 
trading  must  be  greater  than  or  equal  to 
zero. 

When  credits  are  generated  and 
traded  in  the  same  model  year,  EPA 
proposes  to  make  both  buyers  and 
sellers  of  credits  potentially  liable  for 
any  credit  shortfalls,  except  in  cases 
where  fraud  is  involved.  This  provision 
is  consistent  with  other  mobile  source 
ABT  programs.  The  certificates  of  both 
parties  issued  for  locomotives  and 
locomotive  engines  involved  in  the 
violating  trading  transaction  could  be 
voided  ab  initio  (i.e.,  back  to  date  of 
issue)  if  the  engine  family  or  families 
exceed  emission  standards  as  a  result  of 
a  credit  shortfall. 

The  integrity  of  the  proposed 
locomotive  averaging,  banking  and 
trading  program  depends  on  accurate 
recordkeeping  and  reporting  by 
manufacturers  and  remanufacturers,  and 
effective  tracking  and  auditing  by  EPA. 
Failure  of  a  manufacturer  or 
remanufacturer  to  maintain  the  required 
records  would  result  in  the  certificates 
for  the  affected  engine  family  or  families 
being  voided  retroactively.  Violations  of 
reporting  requirements  could  result  in  a 
manufacturer  or  remanufacturer  being 
subject  to  civil  penalties  as  authorized 
by  sections  213  and  205  of  the  Clean  Air 
Act. 

EPA  requests  comment  on  all  aspects 
of  the  proposed  averaging,  banking  and 
trading  program.  Specific  comment  is 
requested  as  to  whether  the  program 
should  be  limited  to  just  NOx  and  PM, 
as  proposed,  or  whether  the  other 
regulated  pollutants  should  be  included. 
Also,  the  Agency  requests  comment  on 


the  various  restrictions  (averaging  sets, 
etc.)  proposed  for  this  program. 

C  Compliance  Assurance 

Section  213(d)  of  the  Clean  Air  Act, 
which  applies  to  EPA's  proposed 
emissions  standards  for  locomotives, 
provides  that  such  standards  "shall  be 
enforced  in  the  same  manner  as 
standards  prescribed  under  section        . 
(202)"  of  the  Act  (applicable  to  new 
motor  vehicles  and  new  motor  vehicle 
engines).  This  provision  also  grants  EPA 
discretion  to  revise  the  regulations 
implementing  certification,  in-use 
testing  and  recall  if  appropriate  for 
locomotives  and  other  nonroad  vehicles 
and  engines.  EPA  uses  several 
mechanisms  to  enforce  its  motor  vehicle 
emissions  standards,  including 
certification,  production  line  testing,  in- 
use  testing  and  recall.  This  section 
covers  the  various  aspects  of  these 
proposed  compliance  programs  for 
locomotives.  A  discussion  of  the 
proposed  definition  of  locomotive 
engine  family  is  presented  first, 
followed  by  discussions  of  the  three 
main  compliance  programs 
(certification,  production  line  testing 
and  in-use  testing). 

C.  1 .  Engine  Family  Definition 

EPA  defines  engine  family  for  all 
other  mobile  sources  as  a  group  of 
engines  expected  to  have  similar 
emissions  characteristics  throughout 
their  useful  lives.  The  engine  family 
concept  facilitates  more  efficient 
certification  of  engines  or  vehicles  by 
allowing  those  with  similar  emissions 
characteristics  to  be  grouped  together, 
thus  reducing  testing  costs.  In  defining 
engine  family  for  locomotives  and 
locomotive  engines,  the  Agency  sought 
to  balance  the  economic  advantage  of  a 
broad  definition  that  would  minimize 
testing  and  certification  costs,  and  the 
environmental  advantage  of  a  narrow 
definition  that  would  better  assure  that 
the  testing  of  an  engine  family  would 
accurately  represent  all  engines  in  that 
family.  The  Agency  is  proposing  to    ■ 
define  engine  family  for  locomotives 
using  many  of  the  same  parameters 
which  are  currently  used  to  define  on- 
highway  and  nonroad  engine  families. 
These  parameters  include  aspects  of 
both  the  physical  design  of  the  engine 
(e.g.,  combustion  chamber 
configuration,  cylinder  bore  and  stroke) 
as  well  as  operating  characteristics  (e.g., 
fuel  injection  pressure  and  rate, 
turbocharger  and  inlet  air  cooling 
characteristics).  A  complete  list  of  the 
parameters  is  included  in  section  92.010 
of  the  proposed  regulations. 

While  tne  proposed  locomotive 
engine  family  definition  uses  many  of 
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the  same  parameters  as  engine  family 
definitions  adopted  by  EPA  for  other 
classes  of  mobile  sources,  the  engine 
family  definition  proposed  here  for 
locomotives  is  somewhat  more  narrowly 
defined,  especially  for  Tier  I  and  Tier  II. 
Characteristics  such  as  fuel  injection 
pressures  and  turbocharger  and 
aftercooler  performance  are  included  in 
this  definition. 

EPA  does  not  believe  that  the  above 
outlined  approach  to  defining  engine 
family  will  result  in  an  excessive 
number  of  engine  families.  For  Tier  I 
and  Tier  II  the  Agency  expects  that  a 
manufacturer  may  only  have  a  single 
engine  family  in  a  given  model  year. 
However,  the  Agency  is  requesting 
comment  on  whether  it  should  allow  for 
the  combining  of  small  Tier  0  engine 
families  into  a  single  engine  family  in 
order  to  reduce  the  testing  burden 
imposed  by  the  Tier  0  standards. 
Comments  should  address  the  size  of 
the  engine  families  which  can 
participate,  as  well  as  the  justification 
for  allowing  them  to  be  classified  as  a 
single  engine  family  and  recommended 
criteria  for  separating  families. 

C.2.  Engine  Family  Certification 

Certification  is  the  process  whereby  a 
manufacturer  or  remanufacturer  obtains 
a  certificate  of  conformity  for  a 
particular  engine  family  of  locomotives. 
A  certificate  of  conformity  must  be 
obtained  before  a  manufacturer  or 
remanufacturer  may  lawfully  offer  for 
sale  or  otherwise  introduce  (or 
reintroduce)  into  commerce  new 
locomotives  and  new  locomotive 
engines.  The  CAA  establishes  an  annual 
certification  requirement  for  new 
vehicles  and  engines,  including  new 
locomotives  and  new  locomotive 
engines.'*  Under  the  proposed 
regulations,  a  separate  certificate  must 
be  obtained  for  each  engine  family. 
Applications  must  be  submitted  every 
year,  even  when  the  engine  family  does 
not  change  from  the  previous  certificate, 
although  representative  test  data  could 
be  reused  in  the  succeeding  year's 
application  in  order  to  minimize  the 
testing  burden. 

As  discussed  in  the  following 
paragraphs,  EPA  is  proposing  that 
locomotives  (rather  than  engines)  be 
tested  for  demonstration  of  compliance 
with  the  applicable  emissions 
standards.  EPA  is  also  proposing  an 
exception  to  this  requirement  which 
would  allow  test  data  from  a 


'^Section  206  of  the  Clean  Air  Act  requires 
certification  on  a  yearly  basis.  This  has  been 
interpreted  to  mean  certincation  for  each  model 
year,  as  defined  in  section  202fb)(3)(A)(i)  of  the 
CAA.  Section  206  applies  to  locomotives,  pursuant 
to  section  213(d)  of  the  Act. 


development  engine  to  be  used  for 
certification,  rather  than  requiring 
testing  of  a  pre-production  prototype 
locomotive.  Nevertheless,  it  is  the  actual 
locomotive,  not  the  engine,  for  which  a 
certificate  of  conformity  would  be 
issued,  and  the  Agency  is  proposing  that 
locomotives,  not  engines,  be  tested 
during  production  line  and  in-use 
testing  programs.  These  programs  are 
discussed  later  in  this  notice.  The  only 
exception  to  the  proposed  requirement 
that  a  certificate  of  conformity  be  issued 
for  locomotives,  rather  than  engines,  is 
in  the  case  of  engines  which  are  sold  for 
purposes  of  repowering  existing 
locomotives,  as  previously  discussed. 
This  e;ft:eption  is  not  proposed  to  be 
extended  to  locomotive  engines  which 
are  sold  to  locomotive  manufacturers  for 
use  in  freshly  manufactured  chassis. 
The  Agency  is  also  proposing  to 
prohibit  defeat  devices  which  sense 
operation  outside  of  the  normal 
certification  test  conditions  and  reduce 
the  ability  of  the  engine  to  control 
emissions  under  non-test  conditions. 
Finally,  EPA  is  proposing  that 
manufacturers  and  remanufacturers  of 
locomotives  be  required  to  specify  a 
range  for  adjustable  parameters  which 
can  affect  emissions  such  that  the 
locomotives  will  comply  with  the 
applicable  standards  with  the 
parameters  set  anywhere  within  their 
specified  range.  These  provisions  are 
discussed  in  the  following  paragraphs. 
Under  EPA's  current  motor  vehicle 
program,  the  certification  process 
includes  an  up-front  showing  of 
emissions  durability.  This  is  done 
through  an  emissions  durability  vehicle 
which  is  operated  more  or  less 
continually  to  accumulate  mileage 
representative  of  in-use  operation.  Thus, 
a  motor  vehicle's  ability  to  meet  the 
emission  standards  throughout  its 
useful  life  is  demonstrated  as  part  of  the 
initial  certification  process,  although 
under  somewhat  artificial  conditions. 
With  locomotives,  which  are  built  to 
operate  continually  and  have  very  long 
useful  lives,  this  type  of  accelerated 
usage  is  not  feasible.  Such  a 
demonstration  would  take  several  years 
to  complete,  compared  to  several 
months  for  on-highway  passenger  cars, 
and  could  require  more  than  $1  million 
in  fuel.  Thus,  including  a  durability 
showing  in  the  initial  certification 
process  is  not  appropriate  in  light  of  the 
cost  and  time  involved  in  making  such 
a  showing.  The  Agency  is,  therefore, 
proposing  no  durability  demonstration 
be  required  for  certification.  However,  a 
manufacturer  or  remanufacturer  must 
still  estimate  in-use  emissions 
deterioration  as  part  of  the  certification 


process  (through  engineering  evaluation 
or  other  means),  but  need  not  do  so  by 
operating  a  locomotive  for  its  entire 
useful  life.  Compliance  over  the  full 
useful  life  will  be  ensured  by  the 
production  line  and  in-use  testing 
programs  (discussed  in  the  following 
sections),  which  EPA  considers 
extremely  important  aspects  of  the 
proposed  program  to  control  emissions 
from  locomotives.  The  Agency  is 
considering,  and  requests  comment  on, 
whether  it  should  develop  optional 
assigned  deterioration  factors  based  on 
the  initial  results  of  the  in-use  testing 
proQ^m  (discussed  later). 

EPA  believes  that,  in  order  to 
accurately  measure  locomotive 
emissions,  the  locomotive,  not  just  the 
engine,  should  be  tested.  However,  EPA 
recognizes  that  the  locomotive 
manufacturing  industry  is  unusual  in 
the  way  it  develops  new  products. 
Typically,  a  manufacturer  will  have  a 
single  engine  mounted  on  a 
dynamometer  which  may  remain  there 
for  years.  This  development  engine 
serves  as  a  test  bed  for  changes  in  the 
engine's  design.  Given  the  relatively 
small  volume  of  locomotives  and 
locomotive  engines  manufactured, 
combined  with  their  very  high  per-imit 
cost,  the  Agency  is  proposing  that  as  an 
option  to  certification  testing  of  a 
complete  locomotive,  test  data  from  this 
development  engine  be  allowed  to  be 
submitted  for  certification.  This  is  in 
contrast  to  other  EPA  mobile  source 
programs  where  a  pre-production 
prototype  engine  or  vehicle  is  used  to 
generate  emissions  data.  As  a  condition 
of  certifying  a  locomotive  using  data 
from  a  locomotive  engine  rather  than  a 
complete  locomotive,  a  manufacturer  or 
remanufacturer  must  accept  liability  for 
a  certificate  suspension  and/or  recall 
action  based  on  production  line  or  in- 
use  testing  of  locomotives.  Additionally, 
for  engine  families  which  are  certified 
using  development  engine  data,  one  of 
the  first  five  locomotives  manufactured 
will  be  tested  as  part  of  the  production 
line  testing  program,  which  is  discussed 
later. 

This  development  engine  would  be 
required  to  be  tested  at  power  points 
which  correspond  to  the  actual  notches 
of  the  locomotive  the  engine  will  be 
used  in.  In  general,  the  certification 
testing  is  the  only  time  that  EPA 
proposes  that  the  engine,  rather  than  the 
locomotive,  could  be  tested.  For 
production  line  and  in-use  testing 
(discussed  next),  EPA  proposes  that  the 
actual  locomotives  be  tested  in  order  to 
assure  that  the  locomotive  engine  is 
being  operated  at  conditions  that 
represent  those  in  a  locomotive  (e.g., 
intake  air  and  coolant  temperatures. 
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power  at  throttle  notches).  As  is 
discussed  in  the  section  on  production 
line  testing,  a  waiver  from  the 
requirement  that  locomotives  (not 
engines)  be  tested  under  the  production 
line  testing  program  will  be  available  for 
those  manufacturers  and 
remanufacturers  which  only 
manufacture  or  remanufacture  engines 
used  to  repower  existing  locomotives. 

While  EPA  is  proposing  to  allow  data 
from  a  development  engine  to  be  used 
for  certification  testing,  the  Agency  is 
aware  that  parts  of  this  engine  may  have 
been  in  operation  for  some  time  when 
the  engine  is  tested.  Thus,  the  data  used 
for  certiHcation  may  not  accurately 
reflect  the  emissions  performance  of  a 
freshly  manufactured  engine.  The 
application  for  certiHcation  would 
include  a  demonstration,  which  could 
be  based  on  good  engineering 
judgement,  that  the  locomotive  or 
locomotive  engine  will  meet  the 
applicable  emission  standards 
throughout  its  useful  Ufe.  Thus,  the 
manufacturer  or  remanufacturer  would 
be  required  to  use  engineering 
judgement  or  test  data  to  develop  a 
deterioration  factor  (df).  subject  to  EPA 
approval,  for  the  development  engine 
which  would  account  for  any  exp>ected 
emissions  deterioration.  As  part  of  the 
application  for  certification,  EPA 
proposes  to  require  the  applicant  to  also 
provide  a  df,  also  subject  to  EPA 
approval  and  based  on  engineering 
judgement  or  test  data,  which  could  be 
applied  to  a  freshly  manufactured  unit 
to  give  its  emissions  rate  at  the  end  of 
its  useful  life.  This  df  might  be  different 
than  the  one  generated  for  use  with  the 
development  engine  data,  and  it  would 
be  used  for  production  line  testing  of 
new  locomotives  and  locomotive 
engines. 

When  no  significant  changes  to  an 
engine  family  occur  from  one  model 
year  to  the  next,  EPA  proposes  to  allow 
manufacturers  and  remanufacturers  the 
flexibility  to  submit  emission  test  data 
used  to  certify  the  engine  family  in 
previous  years  in  lieu  of  actual  testing 
for  current  year  certification.  This  can 
be  done  to  certify  an  engine  family 
which  is  the  same  as,  or  substantially 
similar  to  (as  determined  by  the 
Administrator),  the  previously  certified 
engine  family,  provided  these  data  show 
that  the  test  engine  would  comply  with 
the  applicable  regulations.  This  allows 
manufacturers  the  ability  to  "carry 
over"  test  data  from  the  same  engine 
family  from  one  model  year  to  another. 

The  proposed  remanufacture 
requirements  for  locomotives  raise  a 
unique  question  regarding  who  should 
be  required  (or  allowed)  to  hold  the 
certificate  of  conformity  for  a 


remanufactured  locomotive  engine 
family.  Section  206  of  the  Act,  which 
applies  to  locomotives  pursuant  to 
section  213(d),  states  that  the 
Administrator  shall  test  new  vehicles 
and  engines  submitted  by  a 
manufacture^to  determine  compliance 
with  applicable  emissions  standards 
and  shall  issue  a  certificate  of 
conformity  if  the  vehicle  or  engine 
conforms  to  EPA  regulations.  Section 
203(a)(1)  prohibits  manufacturers  from 
introducing  into  commerce  new 
vehicles  and  engines  that  are  not 
covered  by  a  certificate  of  conformity 
issued  by  EPA.  Because  section  213(d) 
states  that  EPA's  locomotive  emissions 
standards  shall  be  enforced  in  the  same 
manner  as  the  federal  motor  vehicle 
emissions  standards,  it  is  appropriate  to 
apply  the  prohibition  against 
introduction  into  commerce  without  a 
valid  certificate  to  manufacturers  of  new 
locomotives  and  new  engines  used  in 
locomotives.  Since  EPA  proposes  to 
define  remanufactured  locomotives  as 
new,  these  provisions  apply  to  both 
remanufactured  and  freshly 
manufactured  locomotives.  Section  216 
defines  "manufacturer"  as  any  person 
engaged  in  the  manufacturing  or 
assembling  of  new  nonroad  vehicles  or 
new  nonroad  engines.  This  definition 
envisions  manufacturing  of  a  new 
vehicle  or  engine,  at  least  in  some  cases, 
as  being  something  other  than  simply 
assembling  the  new  vehicle  or  engine. 
EPA  has  considered  the 
remanufacturing  process  for 
locomotives  and  engines  to  determine 
which  "entity  or  entities  should  be 
considered  a  manufacturer  for  purposes 
of  compUance  with  emissions 
standards.  For  remanufactured 
locomotives  and  engines,  several 
different  entities  may  be  "engaged  in  the 
manufacturing  or  assembling"  of  the 
new  locomotive  or  engine,  potentially 
resulting  in  multiple  manufacturers  of  a 
remanufactured  locomotive  or  engine.  A 
railroad  company  may  remanufacture  its 
locomotives  or  engines  itself.  A  railroad 
may  otherwise  play  a  significant  role  in 
the  process  of  design,  production,  or 
installation  of  parts  in  the 
remanufacturing  process.  A  third  party 
may  install  the  remanufacturing  kit. 
Such  kits,  in  turn,  could  be  produced  by 
a  different  entity.  All  of  these  parties  are 
involved  in  the  remanufacturing  process 
to  some  extent,  and  can  therefore  be 
considered  to  be  "engaged  in  the 
manufacturing  or  assembling"  of  the 
resulting  new  locomotive  or  engine. 
This  is  significantly  different  from  the 
motor  vehicle  industry,  in  that  no  single 
entity  conducts  the  entire  process  of 
manufacturing  a  new  vehicle  or  engine. 


The  entity  that  makes  the 
remanufacturing  kit,  containing  parts 
used  to  remanufacture  locomotives  or 
engines,  can  be  considered  a 
manufacturer  of  the  new  locomotive  or 
engine  because  such  entity  actually 
produces  the  components  that  will 
constitute  the  remanufactured 
locomotive  or  engine.  The  installer  of 
the  remanufacturing  kit,  who  may  or 
may  not  be  a  different  entity,  can  be 
considered  a  manufacturer  of  the 
remanufactured  locomotive  or  engine 
because  such  entity  performs  the 
installation  of  the  remanufacturing  kit  to 
result  in  a  new  locomotive  or  engine. 
Finally,  the  railroad  company  that 
remanufactures  its  own  engine,  or  is 
otherwise  involved  to  any  significant 
degree  in  the  remanufacturing  process, 
such  as  hire  another  entity  to  install  a 
remanufacturing  kit  according  to  the 
railroad's  specifications,  can  be 
considered  a  manufacturer  of  the 
resulting  new  locomotive  or  engine, 
because  the  railroad  plays  a  significant 
role  in  determining  the  specific  maruier 
in  which  the  locomotive  or  engine  will 
be  remanufactured.  Because  any  of  these 
entities  could  be  considered  the 
remanufacturer,  the  Agency  is 
proposing  that  any  of  them  could  hold 
the  certificate  of  conformity.  The 
Agency  requests  comment  on  its  legal 
authority  to  call  a  railroad  a 
manufacturer  in  cases  where  the 
railroad  is  in  no  way  involved  in  the 
remanufacturing  of  its  locomotives. 

It  is  possible  ttiat,  given  the  number 
of  entities  that  could  be  engaged  in 
manufacturing  or  assembling  a 
remanufactured  locomotive  engine 
family,  there  will  be  cases  where  the 
certificate  holder  will  be  an  entity  other 
than  the  installer  (e.g.,  the  entity  which 
designs  the  system  or  manufactures  the 
components).  In  such  cases  the 
certificate  holder  would  be  required,  as 
a  condition  of  the  certificate  of 
conformity  under  section  206(a)  of  the 
Act,  to  provide  to  the  installer  along 
with  a  remanufacture  kit  (which  would 
include  the  necessary  components  or  a 
component  list  including  specifications 
for  the  components)  instructions  for  the 
proper  installation  and  calibration  pf 
those  components,  as  well  as  any  other 
instructions  or  calibrations  required  for 
that  remanufactured  engine  family  to 
meet  the  applicable  emissions 
standards.  Specific  provisions  for  how 
remanufacture  kits  would  be  handled 
with  respect  to  production  line  testing 
and  liability  are  discussed  later  in  this 
notice. 

The  Agency  requests  comment  on 
whether  it  should  require  emission 
testing  for  remanufacturers  certifying 
kits  that  are  equivalent  to  kits 
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previously  certified  by  other 
remanufacturers.  Would  there  be  any 
benefit  to  such  emission  testing,  and  if 
not,  would  it  therefore  be  unreasonable 
to  require  it?  EPA  is  concerned, 
however,  that  if  it  were  to  allow  such 
certification,  that  it  would  be  unfair  to 
the  original  certificate  holder  that  would 
have  been  required  to  perform  the 
emission  testing.  One  way  to  address 
this  concern  would  involve  not  allowing 
such  certification  until  several  years 
after  the  original  certificate  holder  had 
obtained  the  certificate;  thereby  giving 
the  original  certificate  holder  time  to 
recover  its  investment.  This  also  raises 
an  issue  of  whether  EPA  would  have 
authority  under  section  206(a)  of  the  Act 
to  refuse  to  issue  a  certificate  based  on 
this  reason.  EPA  therefore  requests 
comment  on  whether  certification  of 
equivalent  kits  without  testing  should 
only  be  allowed  for  kits  that  were 
originally  certified  at  least  five  years 
previous. 

As  described  above,  the  process  of 
remanufacturing  an  existing  locomotive 
or  engine  to  result  in  a  new  locomotive 
or  engine  is  unique  to  the  locomotive 
industry,  and  is  not  common  practice 
for  other  mobile  sources.  Pursuant  to 
section  213(d),  EPA  has  discretion  to 
modify  its  regulations  implementing 
sections  206  and  207  of  the  CAA  as  the 
Agency  determines  is  appropriate  for 
locomotives.  EPA  has  analyzed  the 
current  industry  practice  of 
remanufacturing  existing  locomotives 
and  engines,  as  well  as  the  technical 
aspects  of  remanufacturing,  and  is 
considering  an  approach  to  certification 
of  remanufactured  locomotives  and 
engines  under  which  the  entity  that 
owns  the  locomotive  or  engine  being 
remanufactured  (generally  a  railroad 
company)  would  be  primarily 
responsible  for  meeting  the  obligations 
of  the  manufacturer  of  such  locomotive 
or  engine  to  meet  the  Tier  0  standards. 
As  stated  above,  a  railroad  company 
that  hires  another  entity  to  install  a 
remanufacturing  kit  according  to  the 
railroad's  specifications  can  be 
considered  to  be  engaged  in  the 
manufacturing  or  assembling  of  the 
resulting  new  locomotive  or  engine,  as 
can  the  entity  hired  to  install  the  kit.  In 
such  a  case,  both  the  railroad  and  the 
installer  would  be  subject  to  the 
obligations  and  prohibitions  that  apply 
to  manufacturers  of  new  vehicles  and 
engines.  To  simplify  the  certification 
and  enforcement  process,  EPA  is 
considering  specifying  by  regulation 
that  the  owner  of  the  locomotive  or 
engine  being  remanufactured  shall  be 
considered  the  primary  manufacturer  of 
the  remanufactured  locomotive  or 
engine,  and,  as  such,  shall  be  the  entity 


that  EPA  will  look  to  for  compliance 
with  certification  and  enforcement 
requirements  relating  to  its 
remanufactured  locomotives  and 
engines.  EPA  believes  that  it  is 
appropriate  to  specify  the  owner  of  the 
remanufactured  locomotive^r  engine  as 
the  psimary  manufacturer,  rather  than 
the  installer  of  the  kit,  because  the 
former  entity  has  the  greatest  degree  of 
control  over  the  manner  in  which  the 
existing  locomotive  or  engine  is 
remanufactured;  the  railroad  provides 
the  specifications  that  the 
remanufactured  engine  must  meet  and 
maintains  ownership  of  the  locomotive, 
or  physical  control  in  the  case  of  a 
leased  locomotive.  The  installer  simply 
follows  the  directions  provided  by  the 
owner;  while  installation  of  the 
remanufacturing  kit  renders  the  installer 
a  manufacturer  of  a  new  locomotive  or 
engine  under  the  CAA  definition,  EPA 
would  not  expect  to  seek  recourse 
against  the  installer  as  the  manufacturer 
of  the  remanufactured  locomotive  or 
engine  (nor  against  any  other  entities 
that  meet  the  definition  of  a 
manufacturer)  unless  the  owner  of  such 
engine  failed  to  meet  its  obligations  as 
a  manufacturer.  However,  if  the  primary 
manufacturer  failed  to  meet  certain 
requirements,  such  as  failing  to  obtain  a 
certificate  prior  to  introducing  the 
remanufactured  engine  into  commerce, 
then  all  parties  who  meet  the  definition 
of  manufacturer,  with  regard  to  such 
engines  would  be  considered  to  be  in 
violation  of  section  203(a)(1)  of  the  Act, 
not  just  the  primary  manufacturer. 

EPA  believes  that  such  an  approach 
could  potentially  have  much  less  impact 
on  the  existing  markets  for  parts  and 
remanufacturing  for  these  locomotives. 
EPA  also  believes  that  such  an  approach 
would  ensure  compliance  with  the 
proposed  emission  standards  equivalent 
to  that  of  the  proposed  remanufacturer 
based  certification  process  previously 
discussed.  EPA  is  concerned,  however, 
that  there  could  be  unforeseen  problems 
associated  with  attempting  to  establish 
a  program  that  is  fundamentally 
different  from  all  other  mobile  source 
programs.  The  Agency  does  not  believe 
that  there  is  the  same  potential  for 
negative  market  impacts  for  the 
remanufacture  of  locomotives  originally 
built  after  the  effective  date  of  this  rule 
due  to  the  fact  that  those  locomotives 
would  slowly  be  introduced  into  the 
fleet,  and  thus  the  remanufacturing 
market  for  them  would  develop  slowly 
as  they  aged.  Nonetheless,  EPA  also 
requests  comments  on  whether  a 
railroad-based  certification  program 
should  be  established  for  the 


remanufacture  of  Tier  I  and  Tier  n 
locomotives. 

Under  the  railroad-based  certification 
program  being  considered,  the 
certification  requirements  would  be 
largely  the  same  as  those  that  are  being 
proposed  under  the  remanufacturer 
based  certification  approach. 
Locomotives  and  locomotive  engines 
would  still  be  grouped  together  in 
engine  families,  certification  test  data 
would  still  be  required  fit)m  a 
representative  worst-case  configuration, 
and  small  numbers  of  locomotives 
would  still  be  audited  on  the  production 
line  and  tested  in-use.  The  main 
difference  would  be  that  the  raihtwds 
would  be  primarily  responsible  for 
submitting  an  application  for 
certification  and  conducting  all  of  the 
production  line  auditing  and  in-use 
testing,  and  would  be  liable  for  the 
emissions  performance. 

Under  this  approach,  railroads  wduld 
be  allowed  to  purchase  kits  bom 
manufacturers,  or  any  other  suppliers, 
that  could  be  applied  to  engines  during 
remanufacture  to  achieve  the  necessary 
emissions  reductions.  Railroads  would 
also  be  allowed  to  use  emissions  test 
data  collected  by  a  kit  supplier  for 
certification.  Moreover,  the  railroads 
could  even  make  commercial 
arrangements  to  hold  the  kit  supplier 
liable  for  in-use  emission  problems. 
Thus,  the  railroads  could  choose  to 
certify  in  a  manner  that  would  be 
practically  very  similar  to  the  manner  in 
which  it  would  be  handled  under  the 
remahufacturer-based  approach  that  is 
being  proposed.  Also,  the  smallest 
railroads  would  still  be  able  to  be 
exempted  from  the  proposed 
compliance  requirements,  as  discussed 
later  in  the  railroad  requirements 
section. 

EPA  is  also  proposing  to  reduce  the 
reporting  burden  associated  with  the 
application  for  certification.  EPA 
believes  that  it  is  appropriate  to  require 
manufacturers  and  remanufacturers  to 
collect  and  maintain  certification 
application  information,  but  that  it 
should  not  be  necessary  for  them  to 
submit  this  information  in  all  cases 
unless  specifically  requested.  The 
authority,  as  proposed,  to  modify  what 
information  must  actually  be  submitted 
versus  maintained  will  allow  EPA  to 
exercise  some  flexibility  in  designing 
and  implementing  the  certification 
process  for  locomotives  and  locomotive 
engines.  When  the  Agency  exercises  its 
authority  to  modify  the  information 
submission  requirements,  it  will 
provide  manufacturers  and 
remanufacturers  with  a  guidance 
document,  similar  to  the  manufacturer 
guidance  issued  under  the  on-highway 
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program,  that  explains  the 
modification(s).  These  modifications  to 
the  information  submission 
requirements  will  in  no  way  change  the 
actual  requirements  of  the  regulations  in 
terms  of  the  emissions  standards,  test 
procedures,  etc.  Manufacturers  and 
remanufacturers  must  retain  records 
that  comprise  the  certification 
application  whether  or  not  EPA  requires 
that  all  such  records  be  submitted  to  the 
Agency  at  the  time  of  certification.  The 
Administrator  would  retain  the  right  to 
review  records  at  any  time  and  at  any 
place  she  designates. 

As  is  the  case  for  other  regulated 
nonroad  and  on-highway  vehicles  and 
engines,  the  proposed  certification 
regulations  make  it  illegal  for  any 
manufacturer,  remanufacturer,  or  any 
other  person  to  use  a  device  on  a 
locomotive  or  locomotive  engine  which 
senses  operation  outside  normal 
emission  test  conditions  and  reduces 
the  ability  of  the  emission  control 
system  to  control  the  engine's  emissions 
through,  for  example,  the  optimization  ' 
of  fuel  economy  at  the  expense  of 
emissions  performance.  Such  "defeat" 
devices  are  specifically  prohibited  for 
motor  vehicles  under  section  203  of  the 
Act.  Section  213(d)  of  the  Act  directs 
the  Agency  to  enforce  the  locomotive 
standards  in  the  same  manner  as  it 
enforces  motor  vehicle  standards.  EPA 
considers  the  current  motor  vehicle 
programs'  prohibition  against  the  use  of 
defeat  devices  to  be  an  essential  tool  in 
ensuring  in-use  compliance  with 
emissions  standards.  For  this  reason, 
lack  of  at:omparable  prohibition  for 
locomotives  could  result  in  a  real  and 
significant  risk  that  locomotives  will  not 
comply  with  applicable  standards 
during  actual  operation. 

Moreover,  there  is  no  indication  in 
the  Act  that  Congress  intended  to 
prohibit  defeat  devices  for  motor 
vehicles  and  engines,  but  to  allow  such 
practices  for  nonroad  vehicles  and 
engines.  In  fact,  the  overall  structure  of 
the  nonroad  vehicle  and  engine 
provisions  of  the  Act,  as  well  as  the 
explicit  reference  to  enforcement  in 
section  213(d),  support  an  approach  to 
enforcement  of  the  emissions  standards 
for  such  vehicles  and  engines  (including 
locomotives)  comparable  to  the 
approach  used  for  motor  vehicle 
enforcement.  Therefore,  EPA  is 
proposing  in  the  certification 
regulations  an  explicit  prohibition 
against  defeat  devices  applicable  to 
locomotives  subject  to  the  federal 
standards.  Since  the  use  of  defeat 
devices  effectively  renders  the  specified 
test  procedures  for  certification, 
production  line,  and  in-use  testing 
inadequate  to  predict  in-use  emissions, 


EPA  would  reserve  the  right  to  test  a 
certification  test  locomotive  or  engine, 
or  require  the  manufacturer  or 
remanufacturer  to  perform  such  testing 
over  a  modified  test  procedure  if  EPA 
has  reason  to  believe  a  defeat  device  is 
being  used  by  a  manufacturer  or 
remanufacturer  on  a  particular 
locomotive  or  locomotive  engine.  EPA 
solicits  comments  on  this  proposed 
provision. 

EPA  regulations  applicable  to  on- 
highway  vehicles  contain  provisions 
which  allow  for  testing  with  any 
adjustable  parameter  set  anywhere 
within  its  adjustable  range.  The  purpose 
of  these  provisions  is  to  ensure  that 
variation  in  parameters  which 
mechanics  or  vehicle  operators  can 
adjust  using  low  cost  tools,  when  set 
anywhere  within  the  adjustable  range, 
would  not  cause  the  vehicle  to  exceed 
emissions  standards.  Production 
tolerances  on  such  large  engines,  as  well 
as  the  need  to  grind  smooth,  plate,  or 
otherwise  process  certain  parts  during 
remanufacture  in  such  a  way  that  their 
physical  dimensions  change,  result  in 
the  need  for  locomotive  adjustable 
parameters  to  have  much  wider  ranges 
of  adjustability  than  those  of  on- 
highway  vehicles.  An  engine  which  is 
designed  to  be  remanufactured 
numerous  times  throughout  its  service 
life  needs  to  be  manufactured  such  that 
some  of  its  parameters  have  physically 
adjustable  ranges  which  are  miich  larger 
than  their  functional  ranges  when  the 
engine  is  nmning  in  order  to  account  for 
the  change  in  dimension  of  parts  which 
are  processed  in  some  way  during 
remanufacture,  as  described  above. 
Requiring  that  a  locomotive  be  able  to 
demonstrate  compliance  with 
applicable  emissions  standards  with  its 
parameters  adjusted  anywhere  within 
their  adjustable  range  is  not  reasonable. 
However,  correct  setting  of  adjustable 
parameters  (e.g.,  injection  timing)  is 
critical  for  good  emissions  performance. 
EPA  is  proposing  that  manufacturers 
and  remanufacturers  specify  a  tolerance 
range  for  each  adjustable  parameter 
within  which  compliance  with 
emissions  standards  will  be  achieved. 
Any  locomotives  which  are  inspected 
and  found  to  have  adjustable  parameters 
set  outside  of  the  range  specified  by  the 
manufacturer  or  remanufacturer  will  be 
considered  to  have  been  tampered  with, 
and  the  owner/operator  of  such 
locomotives  will  be  subject  lo  tampering 
penalties,  as  discussed  below  in  the 
tampering  section. 

EPA  is  authorized  under  section  217 
of  the  Clean  Air  Act  to  establish  fees  to 
recover  compliance  program  costs 
associated  with  sections  206  and  207  of 
the  Act.  Sections  206  and  207  apply  to 


locomotives  and  locomotive  engines 
pursuant  to  section  213(d)  of  the  Act. 
Therefore,  EPA  has  authority  to 
establish  fees  for  locomotive  and 
locomotive  engine  testing  pursuant  to 
section  217.  EPA  proposes  to  establish 
fees  for  this  locomotive  compliance 
program  at  some  future  time  after  the 
program  is  in  place  and  the  associated 
costs  to  EPA  can  be  determined. 

C.3.  Production  Line  Testing  Program 

EPA  is  proposing  a  production  line 
testing  (PLT)  program  pursuant  to  the 
Agency's  authority  to  implement  and 
enforce  the  locomotive  emissions 
standards.  Section  213(d)  subjects  the 
nonroad  (including  locomotive) 
standards  to  the  provisions  of  section 
206  of  the  Act,  with  such  modifications 
that  the  Administrator  deems 
appropriate  to  the  regulations 
implementing  section  206,  and  directs 
EPA  to  enforce  the  nonroad  standards  in 
the  same  manner  as  the  Agency  enforces 
motor  vehicle  standards. 

Section  206(a)  provides  EPA  authority 
to  issue  certificates  of  conformity  with 
applicable  emissions  standards  to 
vehicles  that  demonstrate  compliance 
with  such  standards.  Section  206(b) 
authorizes  testing  of  new  vehicles  and 
engines  being  manufactured  to 
determine  whether  such  vehicles  and 
engines  actually  comply  with  the 
certificate  of  conformity  (i.e.,  testing  of 
vehicles  and  engines  as  they  come  off 
the  production  line).  If  the  results  of 
such  testing  show  that  all  or  part  of  the 
relevant  vehicles  or  engines  do  not 
comply  with  the  certificate,  EPA  may 
suspend  or  revoke  the  certificate  in 
whole  or  in  part.  Section  206(b)(1) 
provides  that  such  testing  may  be 
conducted  directly  by  the  Agency,  or  by 
the  manufacturer  in  accordance  with 
conditions  specified  by  the  Agency. 

Pursuant  to  its  authority  under 
section  206,  as  applied  to  locomotive 
emissions  standards  according  to 
section  213(d),  EPA  is  proposing  that 
manufacturers  and,  in  some  cases, 
remanufacturers  of  locomotives  perform 
production  line  testing  of  newly 
manufactured  and  remanufactured 
locomotives.  The  PLT  program  would 
be  an  emission  compliance  program  in 
\vhich  manufacturers  would  be  required 
to  test  locomotives  as  they  leave  the 
point  where  the  manufacture  is 
completed.  The  objective  of  the  PLT 
program  is  to  allow  manufacturers, 
remanufacturers  and  EPA  to  determine, 
with  reasonable  certainty,  whether 
certification  designs  have  been 
translated  into  production  locomotives 
that  meet  applicable  standards  and/or 
FELs  irom  the  beginning,  and  before 
excess  emissions  are  generated  in-use. 
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EPA  believes  that  a  PLT  program  is 
necessary  to  verify  that  new  locomotives 
and  new  locomotive  engines  comply 
with  applicable  regulations.  This 
program  is  especially  important  given 
that  EPA  is  proposing  to  allow 
certiflcation  of  freshly  manufactured 
locomotives  and  locomotive  engines 
based  on  data  from  a  development 
engine,  rather  than  a  pre-production 
prototype  locomotive.  The  Agency  is 
concerned  that  testing  conditions  during 
engine  testing  (percent  power  at 
notches,  air  and  coolant  temperatures, 
etc.)  may  not  accurately  reflect  actual 
operation  in  a  locomotive,  resulting  in 
emissions  which  may  not  accurately 
reflect  actual  locomotive  emissions.  It  is 
for  this  reason  that  EPA  is  proposing 
that  one  of  the  first  five  freshly 
manufactured  locomotives  produced  be 
tested  as  part  of  the  PLT  program  if 
development  engine  test  data  is  used  for 
certification.  EPA  is  proposing  different 
PLT  programs  for  freshly  manufactured 
and  remanufactured  locomotives  and 
locomotive  engines.  As  discussed  in  the 
following  paragraphs,  the  Agency  is 
proposing  that  the  PLT  program  for 
fireshly  manufactured  units  be  based  on 
actual  testing,  while  the  PLT  program 
for  remanufactured  units  would  be 
based  on  an  audit  of  the  remanufacture 
(e.g.,  assuring  that  the  correct  parts  are 
used  and  they  are  installed  properly), 
with  EPA  having  the  ability  to  require 
testing  if  in-use  data  indicates  a  possible 
problem  with  production. 
Manufacturers  of  freshly 
manufactured  locomotives  would  be 
required  to  demonstrate  that 
locomotives  randomly  selected  by  them 
meet  applicable  emissions  standards 
and  requirements.  All  PLT  emission 
results  and  quarterly  production  figures 
would  be  required  to  be  reported 
electronically  to  EPA  each  quarter.  EPA 
would  review  PLT  data  and  the 
procedures  used  in  acquiring  the  data  to 
assess  the  validity  and 
representativeness  of  each 
manufacturer's  PLT  program. 

The  proposed  program  for  freshly 
manufactured  locomotives  assures  that 
locomotives  from  each  engine  family 
will  be  tested  periodically  and  that  their 
compliance  will  be  continuously 
monitored.  The  frequency  of  testing 
would  depend  on  an  engine  family's 
production  volume,  with  greatly 
reduced  testing  for  small  volume  engine 
families,  and  a  cap  on  the  total  number 
of  tests  in  a  given  year  for  larger  engine 
families.  In  general,  testing  will  be 
performed  on  locomotives.  However, 
manufacturers  who  only  manufacture 
locomotive  engines  can  perform  PLT 
testing  on  engines  provided  those 
engines  are  only  used  to  repower 


existing  locomotives.  If  any  engines 
produced  by  an  engine  manufacturer  are 
used  for  locomotives  with  freshly 
manufactured  chassis,  the  Agency  can 
require  that  some  PLT  testing  be  done 
on  a  locomotive,  rather  than  allowing  all 
PLT  testing  to  be  done  on  engines. 

EPA  recognizes  the  need  to  develop  a 
PLT  scheme  that  does  not  impose  an 
unreasonable  burden  on  the 
manufacturers  and  remanufacturers. 
While  EPA  believes  that  it  has 
developed  a  PLT  program  which  takes 
into  account  the  circumstances  of  this 
industry,  it  also  understands  that 
alternative  plans  may  be  developed  that 
better  account  for  the  individual  needs 
of  a  manufacturer  or  remanufacturer. 
Thus,  provisions  are  proposed  to  allow 
a  manufacturer  or  remanufacturer  to 
submit  an  alternative  plan  for  a  PLT 
program,  subject  to  approval.of  the 
Administrator.  A  manufacturer's 
petition  to  use  an  alternative  plan 
should  address  the  need  for  the 
alternative,  and  should  include 
justifications  for  the  number  and 
representativeness  of  locomotives 
tested,  as  well  as  having  specific 
provisions  regarding  what  constitutes  a 
PLT  failure  for  an  engine  family. 

Under  the  proposed  PLT  program, 
manufacturers  would  select  locomotives 
from  each  engine  family  at  a  one  percent 
sampling  rate  for  emissions  testing.  EPA 
has  the  right  to  reject  any  locomotives 
selected  by  the  manufactiirers  if  it 
determines  that  such  locomotives  are 
not  representative  of  actual  production. 
Manufacturers  and  remanufacturers 
would  be  required  to  conduct  testing  in 
accordance  with  the  applicable  federal 
testing  procedures  for  locomotives. 
Tests  must  be  distributed  evenly 
throughout  the  model  year,  to  the  extent 
possible. 

The  required  sample  size  for  an 
engine  family  would  be  the  lesser  of  five 
tests  per  year  or  one  percent  of  projected 
annual  production.  For  engine  families 
with  production  of  less  than  100,  a 
minimum  of  one  test  per  year  per  engine 
family  would  be  required.  These 
numbers  were  chosen  to  minimize  the 
testing  burden  on  the  manufacturers  but 
still  allow  an  adequate  testing  sample  to 
determine  conformity  with  the 
applicable  requirements.  Manufacturers 
could  elect  to  test  additional 
locomotives.  Manufacturers  would  be 
required  to  submit  quarterly  reports  to 
EPA  summarizing  locomotive  test 
results,  test  procedures,  and  events  such 
as  the  date,  time,  and  location  of  each 
test.  Quarterly  reporting  will  allow  EPA 
to  continually  monitor  the  PLT  data, 
and  is  consistent  with  current  reporting 
requirements  in  the  PLT  program  of  the 
marine  engine  regulations  and  on  the 


voluntary  assembly  line  test  program  for 
on-highway  vehicles  and  engines.  If  no 
testing  is  performed  during  a  quarter,  no 
report  would  be  required. 

Under  this  testing  scheme,  if  a 
locomotive  fails  a  production  line  test, 
the  manufacturer  would  test  two 
additional  locomotives  out  of  the  next 
fifteen  produced  in  that  engine  family  in 
accordance  with  the  applicable  federal 
testing  procedures  for  locomotives. 
When  the  average  of  the  three  test 
results.,  for  any  pollutant,  are  greater 
than  the  applicable  duty-cycle,  FEL,  or 
notch  standard  for  any  pollutant,  the 
manufacturer  fails  the  PLT  for  that 
engine  family,  hi  all  cases,  individual 
locomotives  which  failed  a  test  in  the 
PLT  program  would  be  required  to  be 
brought  into  compliance. 

This  program  is  different  than  the 
approach  that  EPA  has  traditionally 
used  for  mobile  sources,  such  as  on- 
highway  motor  vehicles  and  nonroad 
marine  engines.  The  more  traditional 
approach  used  for  assuring  that  the 
engines  are  produced  as  designed  for 
other  mobile  sources  is  called  Selective 
Enforcement  Auditing  (SEA).  In  the  SEA 
program,  EPA  audits  the  emissions  of 
new  production  engines  by  requiring 
manufacturers  to  test  engines  pulled  off 
the  production  line  on  short  notice.  This 
spot  checking  approach  relies  largely  on 
the  deterrent  effect:  The  premise  is  that 
manufacturers  would  design  their 
engines  and  production  processes  and 
take  other  steps  necessary  to  make  sure 
their  engines  are  produced  as  designed 
and  thereby  avoid  the  p>enalties 
associated  with  failing  SEA  tests,  should 
EPA  unexpectedly  conduct  an  SEA. 

In  the  marine  engine  SEA  program, 
EPA  employs  a  statistical  procedure 
known  as  the  Cumulative  Sum 
(CumSum)  Procedure  that  enables 
manufacturers  to  select  engines  at 
appropriate  sampling  rates  for  emission 
testing  and  will  determine  whether 
production  line  engines  are  complying 
on  average  with  emission  standards.  For 
an  engine  family  to  experience  a  failure 
under  this  approach,  the  CumSum 
statistic,  which  is  based  on  previous 
emissions  test  results,  must  reach  an 
appropriate  action  limit.  Under  the 
proposed  PLT  program,  for  a  locomotive 
engine  family  to  experience  a  failure, 
the  average  of  any  pollutant  for  three 
consecutive  tests  must  be  greater  than 
the  applicable  standard  or  FEL.  The 
procedure  used  for  marine  engines  is 
appropriate  for  the  marine  industry 
which  has  a  much  higher  total  annual 
production  than  the  locomotive 
industry.  This  procedure  could  prove 
very  burdensome  for  the  locomotive 
industry,  so  EPA  feels  it  is  appropriate 
to  design  a  production  line  testing 
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program  that  is  more  suitable  for  their 
annual  production  volumes. 

EPA  has  taken  a  different  approach  in 
the  locomotive  production  line  testing 
program:  This  program  implements  a 
more  flexibly  organized  testing  regime 
that  acts  as  a  quality  control  method 
that  manufacturers  will  utilize  and 
monitor  to  assure  compliance. 
Manufacturers  wrill  continue  to  take 
steps  to  produce  engines  within 
statistical  tolerances  and  assure 
compliance  aided  by  the  quality  control 
data  generated  by  PLT  which  will 
identify  poor  quality  in  real  time. 

In  the  proposed  PLT  program,  the 
Administrator  could  suspend  or  revoke 
the  manufacturer's  certificate  of 
conformity  in  whole  or  in  part  fifteen 
days  after  an  EPA  noncompliance 
determination  for  an  engine  family  that 
fails  the  PLT,  or  if  the  locomotive 
manufacturer's  submittal  reveals  that 
the  PLT  tests  were  not  performed  in 
accordance  with  the  applicable  testing 
procedure.  During  the  fifteen  day  period 
following  a  determination  of 
noncompliance,  EPA  would  coordinate 
with  the  manufactiu«r  to  faciUtate  the 
approval  of  the  required  production  line 
remedy  in  order  to  eliminate  the  need 
to  halt  production,  to  the  greatest  extent 
possible.  The  manufacturer  must  then 
address  (i.e.,  bring  into  compliance, 
remove  ftt>m  service,  etc.)  the 
locomotives  produced  prior  to  the 
suspension  or  revocation  of  the 
certificate  of  conformity.  EPA  could 
reinstate  the  certificate  of  conformity 
subsequent  to  a  suspension,  or  reissue 
one  subsequent  to  a  revocation,  after  the 
manufacturer  demonstrates  (through  its 
PLT  program)  that  improvements, 
modifications,  or  replacement  had 
brought  the  locomotive  and/or  engine 
family  into  compliance.  The  proposed 
regulations  include  hearing  provisions 
which  provide  a  mechanism  to  resolve 
disputes  between  EPA  and 
manufacturers  regarding  a  suspension  or 
revocation  decision  based  on 
noncompliance  with  the  PLT.  It  is 
important  to  point  out  that  the  Agency 
would  retain  the  legal  authority  to 
inspect  and  test  locomotives  and 
locomotive  engines  should  such 
problems  arise  in  the  PLT  program. 

The  Agency  requests  comment  on  all 
aspects  of  this  proposed  PLT  program. 
Specifically,  EPA  requests  comment  on 
whether  it  should  select  the  individual   - 
locomotives  to  be  tested,  or  whether  this 
should  be  done  by  the  manufacturer, 
with  the  selection  subject  to  EPA 
approval.  Also,  the  Agency  requests 
comment  on  whether  manufacturers 
which  only  manufacture  locomotive 
engines  (rather  than  complete 
locomotives)  and  whose  engines  only  go 


toward  the  repowering  of  existing 
locomotives  should  be  allowed  to  do 
PLT  testing  on  locomotive  engines,  as 
proposed,  or  whether  such  engines 
should  be  required  to  be  installed  in 
locomotives  prior  to  PLT  testing. 
Comments  in  support  of  requiring 
testing  of  a  locomotive  in  this  situation 
should  address  logistical  issues  such  as 
how  much  mileage  should  be  allowed  in 
order  to  get  the  locomotive  to  a  suitable 
testing  site. 

During  the  development  of  today's 
proposal,  the  locomotive  and 
locomotive  engine  manufacturers 
developed  an  alternative  PLT  program. 
Citing  cost  and  time  concerns  with 
running  a  PLT  program  based  on  the  full 
federal  test  procedure  (FTP),  as  just 
described,  they  proposed  a  program 
based  on  a  short  test.  This  short  test 
would  only  test  locomotives  at  notches 
five  and  eight,  rather  than  at  all  notches 
as  in  the  full  FTP.  It  would  also  utilize 
less  accurate  measurement  equipment, 
and  would  not  require  the  same  level  of 
training  for  those  running  the  test  as  the 
proposed  FTP  would.  EPA  solicits 
public  comment  on  this  approach,  and 
particularly  on  the  liability  that  would 
be  associated  with  a  failure  of  such  a 
short  test,  and  whether  the  Agency 
could  take  appropriate  enforcement 
action  based  on  failure  of  a  production 
line  test  which  is  different  than  the  test 
used  for  initial  certification.  The  Agency 
also  requests  commenters  to  address 
whether  a  less  rigorous  PLT  program 
would  be  appropriate  in  light  of  a  strong 
in-use  testing  program. 

The  Agency  is  proposing  a  separate 
program  for  assuring  the  production 
quality  of  remanufactured  locomotives. 
Under  this  proposed  program,  the 
certificate  holder,  as  a  condition  of  the 
certificate,  would  be  required  to  audit 
its  remanufacture  of  locomotives  for  the 
use  of  the  proper  parts,  their  proper 
installation,  and  all  proper  calibrations 
as  a  condition  of  the  certificate  of 
conformity.  The  certificate  holder 
would  be  required  to  perform  these 
audits  on  5%  of  its  annual  production. 
For  certificate  holders  which  sell  their 
kits  for  installation  by  others,  the  audits 
would  be  required  to  be  spread  out 
proportionally  among  every  entity 
installing  them.  The  Agency  recognizes 
that  it  may  be  difficult  for  a 
reman ufacturer  to  audit  kit  installations 
from  a  variety  of  installers  located 
throughout  the  country.  Thus,  EPA  is 
proposing  to  allow  a  remanufactured 
locomotive  subject  to  an  audit  to  operate 
up  to  10,000  miles  prior  to  the  audit. 
This  will  allow  for  audits  at  sites  other 
than  where  the  installation  occurs,  as 
well  as  providing  the  flexibility  in  the 
timing  of  the  audits  (i.e.,  not  having  to 


audit  a  locomotive  the  moment  it 
completes  remanufacture).  A  case  of 
uninstalled,  misinstalled,  misadjusted 
or  incorrect  parts  would  constitute  a 
failure,  and  additional  locomotives 
would  be  required  to  be  audited. 
Actions  in  the  event  of  an  audit  failure 
would  be  determined  on  a  case-by-case 
basis,  depending  on  whether  the  failure 
is  considered  tampering,  causing  of 
tampering,  inappropriate  parts  in  kit, 
etc.  EPA  would  retain  the  right  to  order, 
on  a  case-by-case  basis,  a  PLT  testing 
program  for  remanufactured 
locomotives  in  the  same  manner  as  the 
PLT  program  for  freshly  manufactured 
locomotives  if  in-use  testing  or  kit 
audits  showed  evidence  of 
noncompliance.  EPA  requests  comment 
on  the  impacts  of  this  proposed  audit 
program  for  remanufactured 
locomotives  on  small  businesses,  and 
whether  it  should  consider  an 
exemption  ft-om  this  requirement  for 
small  businesses. 

C.4.  In-Use  Testing  Program 

A  critical  element  in  the  success  of 
the  proposed  locomotive  program  is 
ensuring  that  manufacturers, 
remanufacturers,  and  upgraders  produce 
new  locomotives  that  continue  to  meet 
emission  standards  beyond  certification 
and  production  stages,  during  actual 
operation  and  use.  EPA  is  proposing  to 
adopt  an  in-use  testing  program 
pursuant  to  the  Agency's  authority  to 
implement  and  enforce  the  locomotive 
emissions  standards,  and  pursuant  to  its 
authority  to  collect  information  from 
entities  subject  to  the  Act's 
requirements. 

EPA  believes  that  the  best  way  to 
ensure  that  the  in-use  emissions 
reductions  expected  to  result  from 
implementation  of  today's  proposed 
standards  are  actually  achieved  is  to 
perform  in-use  testing  on  a  number  of 
locomotives  every  year.  This  is 
especially  important  in  the  absence  of 
an  upfront  durability  showing.  The 
Agency  is  proposing  an  in-use 
compliance  program  with  two  distinct 
components.  EPA  is  first  proposing  a 
program  to  be  performed  by  the 
rhanufactiu^rs  and  remanufacturers 
aimed  primarily  at  testing  locomotives 
from  all  engine  families  under  the  full 
FTP.  Second,  the  Agency  is  proposing  to 
require  that  Class  I  railroads  annually 
test  10  percent  of  their  locomotives 
which  have  met  or  exceeded  their  useful 
lives  using  a  modified  version  of  the 
FTP,  as  discussed  in  the  test  procedures 
section.  The  purpose  of  this  second 
component  is  to  assure  that  locomotive 
useful  life  periods  are  appropriate  and 
to  assure  states  that  locomotives  are 
continuing  to  meet  applicable  emissions 
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standards  for  the  time  period  during 
which  certain  state  standards  are 
preempted  beyond  useful  life,  as 
described  later  in  this  notice.  Each  of 
these  two  components  of  the  proposed 
in-use  testing  program  are  discussed  in 
more  detail  in  the  following  paragraphs. 

The  first  major  component  of  the 
proposed  in-use  testing  program 
includes  requirements  that  apply  to 
manufacturers  and  remanufacturers. 
EPA  is  proposing  to  require 
manufacturers  and  remanufacturers  to 
test  emissions  from  in-use  locomotives 
pursuant  to  its  authority  under  section 
208  of  the  Act.  This  provision  applies  to 
the  locomotive  and  locomotive  engine 
emissions  standards  as  provided  in 
section  213(d).  Section  208  requires 
manufacturers  to  submit  information 
and  conduct  tests  that  EPA  may 
reasonably  require  to  determine  whether 
such  manufacturer  is  in  compliance 
with  Title  II  of  the  Act  and  its 
implementing  regulations,  or  to 
otherwise  carry  out  the  provisions  of 
Title  II.  The  proposed  testing  program  is 
designed  to  minimize  the  burden  on 
industry,  while  providing  a  strong 
incentive  for  manufacturers  and 
remanufacturers  to  build  engines  that 
meet  standards  beyond  the  certification 
and  production  stages,  when  in  actual 
use. 

Under  the  proposed  in-use  testing 
scheme,  manufacturers  and 
remanufacturers  will  be  required  to  test 
in-use  locomotives  from  one  engine 
family  per  year,  using  the  full  FTP.  The 
Agency  is  proposing  one  engine  family 
f>er  year  in  order  to  limit  the  testing 
burden  on  manufacturers  and 
remanufacturers.  EPA  will  specify  the 
engine  family  to  be  tested  each  year, 
with  selection  based  on  criteria  such  as 
production  quantity,  past  emission 
performance  (including  performance  in 
the  proposed  railroad  test  program),  and 
engine  and  emission  control  technology. 
All  in-use  testing  is  proposed  to  be 
performed  on  locomotives,  with  no 
allowances  for  engine  testing  (except  for 
engines  used  for  repowering,  and  then 
only  after  locomotive  testing  has  been 
performed).  In  order  to  limit  the  testing 
burden  for  small  engine  families,  the  in- 
use  testing  requirement  would  not  apply 
to  engine  families  with  production  of 
less  than  ten  locomotives  per  year, 
except  where  there  is  evidence  of  in-use 
failures.  EPA  will  provide 
manufacturers  and  remanufacturers 
suitable  advance  notice  about  which 
engine  families  are  to  be  tested  in  any 
given  year.  EPA  would  have  the 
authority  to  waive  this  in-use  testing 
requirement  for  a  given  manufacturer  or 
remanufacturer  based  on  evidence  of 
consistent  in-use  compliance.  This 


waiver  would  not  be  available  for  a 
manufacturer  or  remanufacturer  that  has 
not  yet  demonstrated  the  durability  of 
each  of  its  engine  families  (i.e.,  has  one 
or  more  engine  families  that  have  not 
been  tested  in-use),  or  if  there  is 
evidence,  from  railroad  or  other  testing, 
that  one  of  its  engine  families  may  not 
be  complying  in-use.  EPA  expects  that 
after  this  program  has  been  in  place  for 
several  years,  the  in-use  testing  burden 
will  be  much  smaller,  as  long  as  in-use 
failures  were  very  infrequent. 

The  Agency  is  proposing  that  all 
locomotives  tested  under  the 
manufacturer  and  remanufacturer  in-use 
testing  program  will  have  reached  at 
least  75  percent  of  their  useful  lives. 
While  testing  of  locomotives  will  be 
limited  to  between  75  and  100  percent 
of  their  useful  lives,  actual  repair  in  the 
event  of  a  determination  of 
noncompliance  under  section  207(c)  of 
the  Act,  however,  would  not  be  limited 
by  useful  life.  For  example,  compliance 
testing  of  an  engine  family  might  be 
limited  to  75  to  100  percent  of  its  useful 
life;  however,  any  resulting  remedy 
repair  would  be  required  to  be  applied 
to  all  locomotives  of  that  family, 
regardless  of  whether  the  locomotives 
had  exceeded  their  useful  lives.  This  is 
consistent  with  EPA's  recall  policy  for 
on-highway  vehicles  and  engines  and 
large  compression-ignition  nonroad 
engines. '5  Further,  EPA  proposes  that  it 
may  require  that  any  remedy  in  the 
event  of  a  nonconformity  extend  to 
locomotives  of  the  same  engine  family, 
but  different  model  years,  that  were 
certified  using  the  proposed 
certification  carry  over  provisions.  Such 
an  extension  of  the  remedy  to  other 
model  years  is  proposed  to  be  limited  to 
two  model  years  before  and  one  model 
year  after  the  model  year  of  the 
nonconforming  engine  family.  Such  a 
provision  would  thus  limit  the  liability 
in  the  event  of  a  nonconformity  to  four 
model  years'  production. 

Under  EPA's  proposed  testing 
program,  a  manufacturer  or 
remanufacturer  would  be  required  to 
test  in-use  locomotives  from  an  engine 
family  specified  by  EPA  when  that 
family  reached  an  appropriate  age.  The 
Agency  is  proposing  that  an  appropriate 
age  to  begin  in-use  testing  would  be  75 
percent  of  a  locomotive's  useful  life. 
EPA  has  chosen  75  percent  of  useful  life 
in  order  to  balance  the  need  to 
accurately  assess  in-use  emissions 
performance,  which  argues  for  testing 
late  in  useful  life,  with  the  desire  to 
maximize  the  benefits  of  any  remedial 
action  in  the  event  of  an  in-use  failure. 


"  S«e  Center  for  Auto  Safety  v.  EPA,  747  F.2d  1 
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which  argues  for  testing  earlier  in  useful 
life.  The  in-use  test  program  is  intended 
to  assess  in-use  emissions  deterioration, 
not  production  quality  (which  is 
assessed  in  the  production  line  testing 
program).  Thus,  it  is  most  appropriate  to 
test  later  in  a  locomotive's  useful  life, 
rather  than  earlier,  to  ensure  that  test 
results  reflect  actual  in-use 
deterioration,  which  tends  to  increase 
with  age.  However,  testing  too  late  may 
present  two  problems.  First,  the  later  in 
useful  life  the  testing  is  done,  the  more 
difficult  it  may  be  to  find  well- 
maintained  locomotives  to  test,  since 
many  may  be  remanufactUred  before  the 
end  of  useful  life.  Second,  testing 
extremely  late  in  useful  life  would 
minimize  the  benefits  achieved  fh)m 
any  remedial  action  taken  in  the  event 
an  in-use  nonconformity  is  identified. 
Thus,  EPA  believes  that  testing  at  75 
percent  of  useful  life  strikes  a  balance 
between  these  different  issues.  EPA 
requests  comment  on  whether  a  lower 
age  or  range  (e.g.,  50  to  75  percent  of 
useful  life)  would  be  more  appropriate 
for  such  testing,  including  commenters' 
reasons  for  suggesting  different  ages. 

To  achieve  the  Agency's  goal  of 
establishing  a  strong  enforcement 
program  while  minimizing  the  burden 
on  maoufacturers,  EPA  is  proposing  a 
sampling  process  for  the  selection  of 
locomotives  for  in-use  testing  which  is 
designed  to  provide  adequate  data  for 
the  Agency  to  use  as  a  basis  for 
compliance  decisions,  while  expediting 
testing  of  engine  families  found  to  emit 
below  the  standard.  This  proposed 
selection  process  to  achieve  this  goal  is 
described  in  the  following  paragraphs. 

The  number  of  locomotives  of  a 
targeted  family  to  be  tested  by  a 
manufacturer  or  remanufacturer  would 
be  determined  by  the  following  method: 

1.  A  minimum  of  two  locomotives  per 
year  for  the  specified  family  after  it 
reaches  the  minimum  age  specified, 
provided  that  no  locomotive  fails  any 
standard.  For  each  failing  locomotive, 
two  more  locomotives  would  be  tested 
up  to  a  maximum  of  10  locomotives 
tested. 

2.  If  the  following  conditions  are  met, 
only  one  locomotive  per  family  per  year 
must  be  tested:  (1)  The  engine  family 
has  been  previously  tested  under  step  1 
above;  (2)  the  engine  family  has  not 
changed  significantly  from  the 
previously  tested  family  (i.e.,  has  been 
certified  using  carryover  emission  data); 
and  (3)  EPA  has  not  informed  the 
manufacturer  of  an  emission  concern 
with  that  family.  If  that  locomotive  fails 
for  any  pollutant,  testing  must  be 
conducted  as  outlined  in  step  1  above, 
up  to  a  maximum  of  tea  locomotives. 
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A  manufacturer  or  remanufactiu^r 
could  test  more  locomotives  than  the 
minimum  above  or  could  concede  that 
the  engine  family  failed  to  comply  with 
applicable  standards  before  reaching 
locomotive  number  10.  EPA  would 
consider  failure  rates,  average  emission 
levels,  and  the  existence  of  any  defects 
in  tested  locomotives,  among  other 
things  in  determining  whether  to  pursue 
remedial  action.  EPA  may  order  a  recall 
before  testing  reaches  the  maximum 
number. of  locomotives. 

In  EPA's  motor  vehicle  compUance 
program,  EPA  determines  the  schedule 
for  testing  engine  families  and  conducts 
the  testing  itself  EPA  recognizes  that  it 
would  reduce  the  burden  of  testing  to 
afford  maximum  flexibility  in 
determining  the  test  schedules  for  in- 
use  testing  programs  to  locomotive 
manufacturers  and  remanufacturers  so 
that  such  programs  could  be 
coordinated  with  the  schedules  of  the 
railroads  whose  locomotives  are  to  be 
tested  (e.g.,  schedules  for  maintenance 
and  safety  inspections).  For  this  reason, 
EPA  is  proposing  to  allow 
manufacturers  and  remanufacturers  to 
set  their  own  schedule  for  in-use  testing. 
However,  EPA  could  require  that  in-use 
tests  be  distributed  throughout  the  year 
in  order  to  prevent  all  testing  for  the 
year  from  being  performed  at  times 
when  the  weather  is  most  favorable  for 
low  emissions  results. 

The  Agency  recognizes  that 
locomotive  manufacturers  and 
remanufacturers  may  have  difficulty 
procuring  locomotives  for  in-use  testing 
due  to  the  fact  that  they  are  in  revenue- 
generating  service.  Therefore,  EPA  is 
proposing  to  allow  manufacturers  and 
remanufacturers  twelve  months  after  the 
receipt  of  testing  notification  to 
complete  the  testing  of  an  engine  family. 
(Testing  by  the  Agency  of  an  engine 
family  in  the  motor  vehicle  program  is 
usually  completed  within  a  three-month 
period.)  The  Agency  believes  that 
providing  manufacturers  and 
remanufacturers  with  twelve  months  to 
complete  this  testing  provides  them 
significa^nt  flexibility  in  conducting 
their  test  programs  and  adequately 
addresses  any  difficulties  which  would 
arise  during  the  locomotive 
procurement  and  testing,  and  requests 
comment  on  this  provision. 
Furthermore,  the  Agency  is  willing  to 
consider  extensions  to  this  requirement 
when  the  manufacturers  or 
remanufacturers  present  circumstances 
which  warrant  such  extensions. 

Test  locomotives  would  be  required  to 
be  randomly  selected  and  to  have  a 
maintenance  and  use  history 
representative  of  a  properly  maintained 
and  operated  locomotive.  To  comply 


with  this  requirement  a  manufacturer  or 
remanufacturer  would  question  the  end 
user  regarding  the  accumulated  usage, 
maintenance  and  operating  conditions 
of  the  test  locomotive.  Manufacturers  or 
remanufacturers  could,  with  EPA 
approval,  delete  locomotives  from  their 
test  sample  and  replace  them  with 
others  if  they  could  document  abuse  or 
malmaintenance  that  might  significantly 
affect  emissions  durability.  The 
manufacturer  or  remanufacturer  would 
document  reasons  for  deletion  in  its  test 
report  to  EPA.  The  manufacturer  or 
remanufacturer  may  perform  minimal 
maintenance  on  a  test  locomotive.  One 
valid  emission  test  conducted  under  the 
federal  test  procedure  established  for 
locomotives  would  be  required  for  each 
selected  locomotive. 

EPA  is  proposing  to  require 
locomotive  manufacturers  and 
remanufacturers  to  submit  to  the 
Administrator,  within  three  months  of 
completion  of  testing,  all  emission 
testing  results  generated  from  the  in-use 
testing  program.  EPA  envisions  that 
manufacturers  and  remanufacturers  will 
simply  provide  quarterly  statements  of 
all  emission  results  obtained  during  the 
previous  quarter,  including  a  summary 
table  of  any  engine  family  that  has 
completed  testing  during  that  quarter. 
At  the  Administrator's  request,  a 
manufacturer  or  remanufacturer  would 
be  required  to  provide  documents  used 
in  the  locomotive  procurement  process, 
including  criteria  used  in  the 
procurement  screening  process  and 
information  from  the  end  user(s)  related 
to  use  and  maintenance  of  the  selected 
locomotives,  and  information  about 
locomotives,  if  any,  that  were  deleted 
from  the  program. 

If  an  in-use  nonconformity  is  found  to 
occur  in  an  engine  family,  EPA  will 
work  with  the  manufacturer  or 
remanufacturer  to  implement  a  remedial 
action  on  a  voluntary  basis.  If  the 
manufacturer  or  remanufacturer  does 
not  implement  a  remedial  action,  the 
Administrator  may  order  one  pursuant 
to  section  207(c)  of  the  Act.  Under  this 
section,  as  applied  to  locomotives 
according  to  section  213(d),  the 
Administrator  has  authority  to  require 
manufacturers  or  remanufacturers  to 
submit  a  plan  to  remedy  applicable 
locomotives  or  locomotive  engines  if 
EPA  determines  that  a  substantial 
number  of  a  class  or  category  of 
properly  maintained  and  used 
locomotives  or  locomotive  engines  do 
not  conform  with  the  requirements 
prescribed  under  section  213  of  the  Act. 
Other  requirements  applicable  in  the 
event  of  a  determination  under  section 
207(c)  of  the  Act  include  submittal  of 
the  manufacturer's  remedial  plan  for 


EPA  approval,  procedures  for 
notification  of  locomotive  owners, 
submittal  of  quarterly  reports  on  the 
progress  of  the  recall  campaign,  and 
procedures  to  be  followed  in  the  event 
that  the  manufacturer  requests  a  public 
hearing  to  contest  the  Administrator's 
finding  of  nonconformity.  If  a 
determination  of  nonconformity  with 
the  requirements  of  section  207(c)  of  the 
Act  is  made,  the  manufacturer  or 
remanufacturer  would  not  have  the 
option  of  an  alternate  remedial  action, 
and  an  actual  recall  would  be  required. 

EPa  requests  comment  regarding  the 
circumstances  under  which  alternatives 
to  conventional  recall  should  be 
considered  as  a  voluntary  action,  prior 
to  EPA  making  the  formal  determination 
of  nonconformity.  EPA  contemplates 
that  recall  of  locomotives  will  be  the 
primary  method  for  addressing  in-use 
nonconformities.  However,  the  Agency 
recognizes  that  in  some  cases,  the  actual 
recall  and  repair  of  locomotives  could 
impose  severe  financial  hardship  on  a 
manufacturer  or  remanufacturer  if  the 
necessary  repair  was  extremely  complex 
and  expensive,  and  could  also  impact 
railroads  when  locomotives  are  required 
to  be  taken  out  of  service  for  those 
repairs.  In  such  cases,  and-essuming 
that  the  Administrator  had  not  yet 
rendered  a  determination  of 
nonconformity,  alternatives  to 
traditional  recall  would  be  strongly 
considered.  These  alternatives  would  be 
required  to  have  the  same  or  greater 
environmental  benefit  as  conventional 
recall  and  to  provide  equivalent 
incentives  to  manufacturers  and 
remanufacturers  to  produce  locomotives 
which  durably  and  reliably  control 
emissions.  EPA  requests  comment  on 
how  manufacturers  or  remanufacturers    . 
who  have  repeated  nonconformities 
should  be  handled  as  compared  to  those 
who  have  only  occasional 
nonconformities.  The  Agency  invites 
comment  on  the  factors  the  Agency 
should  consider  in  evaluating  proposed 
alternatives. 

EPA  recognizes  the  need  to  develop  a 
testing  program  to  provide  assurance 
that  in-use  locomotives  are  meeting 
emissions  standards  while  taking  into 
account  the  burden  of  in-use  testing  on 
railroads  and  locomotive  manufacturers 
and  remanufacturers.  EPA  requests 
comments  on  its  proposed  in-use  testing 
program  as  well  as  specific  proposals  for 
in-use  locomotive  test  schemes  that  will 
address  the  concerns  described  above, 
and  possible  alternative  designs  for  in- 
use  testing  programs  (such  as 
independent  third  party  testing  paid  for 
by  manufacturers  and/or 
remanufacturers)  or  other  effective 
enforcement  mechanisms.  However,  any 
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alternatives  must  produce  a  compliance 
scheme  that  provides  EPA  with  an 
enforceable  program  which  provides 
substantial  incentive  to  manufactvu-ers 
and  remanufacturers  to  produce  clean, 
durable  locomotives. 

EPA  envisions  the  second  major 
component  of  the  proposed  in-use 
compliance  program,  the  railroad  in-use 
test  program,  as  a  Screening  program 
whereby  relatively  large  numbers  of 
locomotives  would  be  tested.  Section 
114  of  the  Act  provides  EPA  authority 
to  collect  information,  require  records  to 
be  kept,  and  inspect  and  monitor 
emissions.  Pursuant  to  its  authority 
under  this  provision,  EPA  proposes  an 
in-use  testing  program  that  applies  to 
certain  owners  and  operators  of 
locomotives  covered  by  the  proposed 
emissions  standards.  Section  114  states, 
in  relevant  part,  that,  for  the  purposes 
of  "carrying  out  any  provisions  of  (the 
Act),"  EP\  may  require  any  person  who 
owns  or  operates  any  emission  source  to 
establish  and  maintain  records,  sample 
emissions  (according  to  speciflcations 
prescribed  by  the  Administrator),  and  to 
provide  "such  other  information  as  the 
Administrator  may  reasonably 
require."  '* 

The  proposed  in-use  testing  program 
is  necessary  to  ensure  that  locomotives 
will  remain  in  reasonable  compliance 
with  emissions  standards  during  the 
period  of  preemption  beyond  their 
useful  lives  in  order  to  ensure  that  their 
emissions  do  not  signiRcantly  increase 
during  such  period  of  preemption,  when 
certain  state  standards  would  be 
prohibited.  Railroad  operators  are 
clearly  owners  or  operators  of  an 
emissions  source,  and  therefore, 
pursuant  to  section  114,  EPA  has 
authority  to  require  railroad  operators  to 
sample  the  emissions  from  their 
locomotives,  to  report  the  results  of 
such  testing  to  EPA,  and  to  provide 
other  information  that  can  be  reasonably 
required.  In  addition  to  providing 
authority  to  require  such  in-use  testing, 
section  114  explicitly  authorizes  EPA  to 
require  that  such  testing  be  performed 
according  to  "such  procedures  or 
methods,  at  such  locations,  at  such 
interval,  during  such  periods  and  in 
such  manner  as  the  Administrator  shall 
prescribe."  EPA  solicits  public  comment 
on  its  authority  to  require  railroad 
operators  to  conduct  in-use  testing 
according  to  the  requirements  specified 
below. 


'•An  exemption  from  Section  114  authority  is 
provided  for  carrying  out  provisions  of  Title  II  of 
the  CAA  with  respect  to  manufacturers  of  new 
motor  vehicles  and  new  motor  vehicles  engines. 
The  proposed  in-use  testing  program  would  not 
impose  any  testing  requirements  on  such 
manufacturers. 


This  railroad  operator  in-use  testing 
program  would  be  intended  to  evaluate 
the  emissions  performance  of 
locomotives  which  have  reached  or 
exceeded  their  useful  lives,  as  defined 
by  federal  regulations.  The  proposed 
railroad  in-use  testing  program  would 
apply  at  the  end  of  useful  life,  where  the 
manufacturer/remanufacturer  in-use 
testing  program  leaves  off.  The  data  will 
serve  to  indirectly  evaluate  emissions 
performance  at  the  end  of  useful  life  as 
well  as  provide  information  about 
emissions  during  the  time  period  for 
which  many  state  standards  or 
requirements  would  be  preempted 
because  of  their  expected  effect  on  how 
manufacturers  and  remanufacturers 
design  new  locomotives  and  new 
locomotive  engines.  The  tests  would  be 
carried  out  on  10  percent  of  Class  I 
railroad  locomotives  which  have 
reached  the  end  of  their  full  useful  lives 
each  year.  The  number  of  tests  a  given 
railroad  would  have  to  perform  for  a 
given  year  would  be  determined  based 
on  the  number  of  locomotives  that 
railroad  has  that  have  reached  the  end 
of  their  useful  lives  at  the  beginning  of 
that  year.  However,  the  actual 
locomotives  tested  would  be  randomly 
selected  throughout  the  year  from  any 
that  have  reached  the  end  of  their  useful 
lives,  not  necessarily  only  from  those 
that  were  counted  at  the  beginning  of 
the  year  to  determine  the  number  of 
tests  required  (j.e.,  they  could  include 
locomotives  which  reached  the  end  of 
their  useful  lives  during  that  year).  EPA 
proposes  that  it  have  the  authority  to 
lower  the  number  of  tests  required  if  the 
testing  costs  are  substantially  higher 
than  EPA  estimates  or  if  the  testing 
shows  that  in-use  locomotives  have 
consistently  good  emissions 
performance  beyond  their  useful  lives. 
Testing  is  proposed  to  be  limited  to 
Class  I  railroads  because  they  operate 
most  of  the  locomotives,  and  the  costs 
to  smaller  railroads  of  conducting  in-use 
tests  would  be  very  high  and  would 
likely  provide  information  that  merely 
duplicates  that  received  from  Class  I 
railroads. 

The  locomotives  tested  would  be 
randomly  selected  by  the  railroads,  and 
the  tests  could  be  performed  in 
conjunction  with  a  Federal  Railroad 
Administration  inspection  in  order  to 
minimize  downtime.  Testing  of  any 
locomotive  will  not  take  place  until  it 
has  reached  the  end  of  its  useful  life. 
This  is  because  the  manufacturer  and 
remanufacturer  in-use  testing  program 
would  provide  for  testing  in-use 
locomotives  up  to  the  end  of  useful  life. 
The  testing,  to  be  performed  at  all 
notches,  would  be  done  using  field 


quality  measurement  equipment.  NOx, 
CO,  CO2  and  HC  concentrations  are 
proposed  to  be  measured,.as  well  as 
smoke  opacity.  These  concentrations 
will  be  compared  to  the  concentrations 
measured  during  certification  testing. 
EPA  recognizes  that  effective  HC 
measurement  of  diesel  engine  exhaust 
requires  a  heated  flame  ionization 
detector  (HFID)  as  opposed  to  a 
standard,  or  unheated  FID.  Such  units 
are  more  expensive  and  more  difficult  to 
maintain  than  unheated  FIDs,  making 
them  less  suitable  for  use  as  field 
quality  equipment.  The  Agency  is 
requesting  comment  on  whether  the 
requirement  to  use  an  HFID  is 
problematic,  and  whether  the 
requirement  for  HC  measurement 
should  therefore  be  dropped.  If  so, 
would  this  compromise  tiie 
effectiveness  of  the  in-use  short  test? 

The  Agency  proposes  that  the 
railroads  be  required  to  submit  quarterly 
reports  summarizing  all  emissions 
testing  performed.  If  a  particular  engine 
family  had  consistent  problems  in  all 
the  railroads'  fleets  then  it  would  likely 
be  considered  a  problem  with  the<'design 
or  manufacture  of  the  locomotives. 
Since  the  engines  tested  under  this 
proposed  program  would  be  past  their 
useful  lives,  no  direct  enforcement 
action  could  be  taken  against  the 
manufacturer  or  remanufacturer  in  the 
event  of  a  failure.  However,  EPA  could 
'use  this  information  to  target  engine 
families  to  be  tested  in  the 
manufacturer/remanufacturer  in-use 
testing  program.  If  the  failures  were 
limited  to  one  railroad's  fleet  then  it 
would  suggest  the  possibility  of 
tampering  or  malmaintenance,  which 
could  be  enforceable  under  the 
tampering  prohibition,  discussed  later 
in  this  notice. 

The  Agency  is  considering,  as  an 
option,  an  alternative  in-use  test 
program  proposed  by  the  railroads. 
Under  this  option,  the  railroads  would 
perform  testing  using  the  full  FTP  (with 
the  exception  of  PM  measurement) 
instead  of  the  test  procedure  described 
above.  However,  tests  would  be 
performed  at  a  much  lower  sampling 
rate  (e.g.,  one  percent)  than  the  ten 
percent  the  Agency  is  proposing.  EPA 
requests  comment  on  this  alternative  in- 
use  testing  scheme.  EPA  also  requests 
comment  on  a  second  alternative 
whereby  a  smoke  test  would  be  used 
with  the  number  of  locomotives  tested 
being  much  greater  than  the  ten  jjercent 
in  the  proposed  railroad  in-use  testing 
program.  EPA  specifically  requests 
comment  on  a  program  in  which  the 
Agency  would  require  that  every 
locomotive  covered  by  today's  proposed 
standards  be  tested  annually  by  its 
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owner/operator  for  smoke  emissions. 
Such  a  requirement  would  apply 
throughout  a  locomotive's  useful  life,  as 
well  as  beyond  it,  in  contrast  to  the 
previously  discussed  railroad  testing 
programs,  which  only  require  testing 
after  a  locomotive  has  reached  the  end 
of  its  useful  life.  Under  such  a  program, 
the  railroads  would  be  required  to 
maintain  the  test  result  records  and 
make  them  available  to  EPA  upon 
request.  Finally,  EPA  requests  comment 
on  combinations  of  the  previously 
discussed  options,  as  well  as  other 
alternative  in-use  testing  schemes. 
The  Agency  specifically  requests 
comments  on  the  merits  of  replacing  the 
proposed  two-component  (i.e.. 
manufacturer  and  railroad)  in-use 
testing  program  with  a  unified  program 
that  is  conducted  entirely  by  the 
railroads.  Such  a  program  could 
potentially  be  significantly  more 
convenient  for  all  parties  involved, 
especially  for  certificate  holders  that  do 
not  have  their  own  emission  testing 
facilities.  On  the  other  hand,  such  a 
program  could  be  unreasonably 
burdensome  to  the  railroads. 
Furthermore,  manufacturers  have 
historically  been  very  skeptical  of  the 
quality  of  emission  testing  performed  by 
third  parties,  and  thus  might  challenge 
any  EPA  finding  of  nonconformity 
based  on  such  data.  Finally,  if  the 
Agency  does  not  finalize  a  unified  in- 
use  testing  program,  should  it  create 
provisions  that  would  specifically  allow 
it  to  be  adopted  voluntarily  by  the 
railroads? 

D.  Test  Procedures 

Due  to  the  fundamental  similarity 
between  the  emissions  components  of 
locomotive  engines  and  on-highway 
heavy-duty  diesel  engines,  the  test 
procedures  being  proposed  today  are 
based  on  the  test  procedures  previously 
established  for  on-highway  heavy-duty 
diesel  engines  in  40  CFR  part  86 
subparts  D  and  N.  Specifically,  the  raw 
sampling  procedures  and  many  of  the 
instrument  calibration  procedures  are 
based  on  subpart  D.  and  the  dilute 
particulate  sampling  procedures  and 
general  test  procedures  are  based  on 
subpart  N.  The  most  significant  aspects 
of  the  proposed  test  procediu^s  are 
described  below.  Also,  as  with  EPA's 
test  procedures  for  other  engines,  the 
regulations  would  allow,  with  advance 
EPA  approval,  alternate  test  procedures 
demonstrated  to  yield  equivalent  or 
superior  results. 

D.l.  Federal  Test  Procedure  (FTP)  for 
Locomotives 

EPA  proposes  to  use  a  steady-state 
test  procedure  to  measure  gaseous  and 


particulate  emissions  from  locomotives; 
that  is,  a  procedure  wherein 
measurements  of  gaseous  and 
particulate  emissions  are  perSormed 
with  the  engine  at  a  series  of  steady- 
state  speed  and  load  conditions. 
Measurement  of  smoke  would  be 
performed  during  both  steady-state 
operations  and  during  periods  of  engine 
accelerations  between  notches. 
Specifically,  the  engine  would  be 
started,  if  not  already  running,  and 
warmed  up  to  normal  operating 
temperature  in  accordance  with  warm- 
up  procedures  for  in-service 
locomotives  as  specified  by  the 
manufacturer.  For  locomotive  testing, 
the  engine  would  remain  in  the 
locomotive  chassis,  and  the  power 
output  would  be  dissipated  as  heat  from 
resistive  load  banks  (internal  or 
external).  The  engine  would  be 
considered  to  be  warmed  up,  and  ready 
for  emissions  testing  when  coolant  and 
lubricant  temperatures  are 
approximately  at  the  mid-points  of  the 
normal  in-service  operating 
temperatures  for  these  materials  as 
specified  by  the  manufacturer.  After  the 
engine  has  reached  normal  operating 
temperature,  the  engine  would  be 
operated  at  full  power  (i.e.,  highest 
power  notch)  for  5  minutes,  then 
returned  to  idle,  or  low  idle  if  so 
equipped.  The  5-minute  {>eriod  at  full 
power  is  intended  to  ensure  that  the 
engine  is  at  a  realistic  operating 
temperature,  and  to  improve  test 
repeatability.  Measurement  of  exhaust 
emissions,  fuel  consumption,  inlet  and 
cooling  air  temperature,  power  output, 
etc.  would  then  begin,  and  would 
continue  through  each  higher  power 
operating  mode  to  maximum  power.  In 
the  event  of  test  equipment  failure 
during  data  acquisition,  testing  may  be 
resumed  by  repeating  the  last  test  mode 
for  which  valid  data  was  collected, 
provided  the  engine  is  at  normal 
operating  temp)erature.  The  minimum 
duration  of  the  initial  test  point  (idle  or 
low  idle),  and  each  test  point  when 
power  is  being  increased  is  6  minutes, 
with  the  exception  of  the  maximum 
power  point,  where  the  minimum 
duration  of  operation  is  15  minutes. 

Concentrations  of  gaseous  exhaust 
pollutants  are  proposed  to  be  measured 
by  drawing  samples  of  the  raw  exhaust 
to  chemical  analyzers;  a 
chemiluminescence  analyzer  for  NOx,  a 
heated  flame  ionization  detector  (HFID) 
for  HC,  and  nondispersive  infrared 
(NDIR)  detector  for  CO  and  CO2.  Smoke 
would  be  measured  with  a  smoke 
opacity  meter,  and  particulates  would 
be  measured  by  drawing  a  diluted 
sample  of  the  exhaust  through  a  filter 


and  weighing  the  mass  of  particulate 
collected.  The  Agency  is  not  proposing 
to  establish  dilute  sampling  procedures 
for  the  total  exhaust  stream  for  gaseous 
and  particulate  emissions  because  it  is 
not  necessary  to  dilute  the  total  exhaust 
stream  prior  to  sampling  for  HC,  CO2, 
CO,  NOx.  and  particulate  during  steady 
state  operations.  In  addition,  the 
equipment  that  would  be  required  for 
dilute  sampling  is  very  large  and 
expensive.  Not  including  such 
provisions  would  not  preclude  the  use 
of  dilute  sampling  as  an  alternative 
procedure.  EPA  requests  comments 
regarding  the  need  for  dilute  sampling 
procedures.  In  order  to  ensure  good 
reliability  of  test  results,  EPA  is  also 
proposing  calibration  and  verification 
requirements  similar  to  those  applicable 
to  on-highway  heavy-duty  engines,  and 
requests  comments  regarding  the 
proposed  methods  and  frequency  of 
these  requirements.  It  should  also  be 
noted  that  the  Agency  is  in  the  process 
of  making  minor  technical  revisions  to 
the  particulate  measurement  procedures 
of  40  CFR  86.  and  that  many  of  these 
technical  amendments  would  be 
relevant  to  measurenient  of  particulate 
emissions  from  locomotives.  These 
amendments  are  expected  to  be 
finalized  later  this  year.  The  Agency 
will  incorporate  these  changes  in  the 
final  rule  for  locomotives,  as 
appropriate. 

The  Agency  is  proposing  that  the 
NMHC.  alcohol  and  aldehyde 
measurement  procedures  that  are 
currently  applicable  to  on-highway 
natural  gas-  and  methanol-fueled 
engines  (40  CFR  part  86)  be  used  for 
natural  gas-  and  alcohol-fueled 
locomotives.  EPA  recognizes,  however, 
the  possibility  of  unforeseen  problems 
that  could  result  during  the  use  of  such 
procedures  with  locomotive  engines, 
especially  with  alcohol-fueled 
locomotives  (which  currently  do  not  . 
exist).  Among  the  potential  problems 
are  the  lack  of  information  on  whether 
the  specifications  for  dilute  alcohol  and 
aldehyde  sample  temperatures  and  flow 
rates  are  appropriate  for  locomotives,  as 
well  as  the  complete  lack  of  such 
specifications  for  raw  exhaust.  At  this 
time,  EPA  believes  that  it  is  appropriate 
to  specify  the  on-highway  procedures  in 
the  absence  of  definitiveness  of 
potential  problems,  but  may  reconsider 
alcohol  and  aldehyde  sampling  issues 
on  a  case-by-case  basis,  should  alcohol- 
fueled  locomotives  come  into  use. 

EPA's  experience  in  testing  engines  is 
that  it  is  difficult  to  accurately  measure 
engine  power  at  extremely  low  levels. 
Thus.  EPA  is  considering,  and  requests 
comment  on,  assigning  engine  power 
levels  for  idle  and  dynamic  brake 


6392 


Federal  Register  /  Vol.  62.  No.  28  /  Tuesday.  February  11.  1997  /  Proposed  Rules 


modes,  expressed  as  a  percent  of  the 
locomotive's  rated  power  (e.g..  0.2%  at 
idle  and  1.0%  at  dynamic  brake),  and 
not  requiring  that  it  be  measured.  These 
assigned  levels,  rather  than  measured 
levels,  would  be  used  in  the  emissions 
calculations.  This  approach  would 
alleviate  concerns  expressed  by  industry 
about  the  ability  to  accurately  measure 
engine  power  output  during  idle  and 
dynamic  brake  operation.  This  would 
also  provide  a  regulatory  incentive  to 
reduce  fuel  consumption  in  these  two 
modes  since  the  engine  power  used  in 
the  calculations  for  these  modes  would 
always  be  the  same.  This  would  in  turn 
reduce  total  mass  emissions.  EPA 
requests  comment  on  all  aspects  of  this 
option,  including  what  levels  would  be 
appropriate  for  the  assigned  power 
levels.  The  Agency  also  requests 
comments  as  to  whether  a  similar 
approach  should  be  used  te  provide  an 
incentive  for  the  development  of  an 
automatic  shutdown  mechanism  that 
could  shut  off  an  engine  automatically 
after  some  extended  period  of  idling. 
One  such  approach  would  be  to  reduce 
the  weighting  factor  for  the  idle 
emission  rate,  for  engines  equipped 
with  automatic  shutdown  mechanisms, 
but  use  the  higher  power  weighting 
factor  that  is  specified  in  the  proposed 
regulations.  This  approach  would 
account  for  the  emissions  benefits  of  a 
shutdown  mechanism  whereas  the 
proposed  test  procedures  do  not. 

EPA  is  proposing  that  test  conditions 
such  as  ambient  test  temperature  and 
pressure  be  fiilly  representative  of  in- 
use  conditions.  Specifically,  the  Agency 
is  proposing  that  locomotives  comply 
with  emissions  standards  when  tested  at 
temperatures  ft-om  45°  F  to  105"  F  and 
at  both  sea  level  and  high  altitude 
conditions  (i.e.,  up  to  7,000  feet  above 
sea  level).  The  Agency  is  not  proposing 
that  the  test  conditions  include 
temperatures  below  45*  F  because  the 
Agency  does  not  believe  that  there  are 
significant  benefits  fit)m  such  a 
requirement  for  diesel  locomotives  as 
compared  to  the  benefits  from 
controlling  cold  temperature  emissions 
from  gasoline-fueled  vehicles  (where 
EPA  does  currently  have  cold 
temperature  requirements)  since  diesel 
engines  are  not  associated  with  low 
temperature  emissions  problems. 

Tne  Agency  is  not  proposing  specific 
correction  factors  that  would  be  used  to 
account  for  the  effects  of  ambient  test 
conditions,  such  as  temperature  or 
humidity,  on  emission  rates.  In  existing 
mobile  source  programs.  EPA  does 
require  that  NOx  emission  rates  be 
corrected  to  account  for  the  effect  of 
ambient  humidity.  (Water  present  in  the 
intake  air  is  known  to  lead  to  lower  NOx 


emissions,  as  it  absorbs  energy  from  the 
combustion  process  and  decreases  peak 
combustion  temperatures.)  EPA 
consideredtusing  the  NOx-humidity 
correction  factor  that  is  currently  being 
used  for  highway  and  general  nonroad 
diesel  engines  (40  CFR  parts  86  and  89), 
but  concluded  that  the  data  upon  which 
that  correction  factor  was  based  is  not 
adequate  for  this  rulemaking.  In 
particular,  EPA  has  concerns  about  the 
applicability  of  data  from  older  pre- 
control  highway  engines  to  current  and 
future  locomotives  that  incorporate 
NOx-reduction  technologies.  More 
importantly,  however,  the  data  is 
inappropriate  as  a  basis  for  such 
correction  factors  for  locomotives 
because  the  range  of  test  conditions 
being  proposed  for  locomotives  is  much 
broader  than  was  used  in  the  collection 
of  that  data.  EPA  is  in  the  process  of 
developing  revised  correction  factors  for 
inclusion  in  the  final  rule  and  will  place 
any  relevant  information  in  the  docket 
as  soon  as  it  is  available.  These  would 
be  used  to  correct  emission  rates  to 
typical  ambient  summer  conditions  of 
86  "F  and  60  grains  of  water  per  pound 
of  dry  air.  EPA  requests  comments  on 
the  need  for  any  correction  factors, 
especially  a  NOx  correction  factor,  and 
whether  proposed  the  conditions  to 
which  emissions  would  be  corrected  are 
appropriate.  Commenters  supporting  the 
use  of  correction  factors  are  encouraged 
to  include  test  data  that  could  be  used 
to  develop  meaningful  correction  factors 
for  future  locomotives. 

The  Agency  is  proposing  test  fuel 
specifications  for  compliance  testing 
(certification,  PLT  and  manufacturer/ 
remanufacturer  in-use  testing)  which  are 
consistent  with  test  fuel  specifications 
for  on-highway  heavy-duty  engine 
certification  testing,  with  Uie  exception 
of  the  sulfur  specification.  In  the  case  of 
the  sulfur  specification,  EPA  is 
proposing  a  lower  limit  of  0.3  weight 
percent, '^  and  is  proposing  that  there  be 
no  upper  bound  for  the  sulfur  level. 
This  lower  limit  is  intended  to 
approximate  worst  case  in-use 
conditions;  in  those  cases  where  in-use 
locomotives  are  operated  on  low  sulfur 
on-highway  fuel,  particulate  emissions 
entering  the  atmosphere  can  be 
expected  to  be  lower  than  levels 
measured  when  using  the  certification 
test  fuel.  EPA  is  taking  this  approach 
because  there  is  no  reason  to  believe 
that  in-use  locomotives  will  use  only 
low  sulfur  on-highway  fuel,  especially 
given  the  potential  price  differences 
between  low  and  high  sulfur  diesel 


"Typical  untreated  (high  sulfur)  nonroad  diesel 
fuel  contains  about  0.2-0.5  weight  percent  sulfur. 


fuels,  and  potential  availability 
problems  in  some  areas  of  the  country. 

Since  the  proposed  test  for  the 
railroad  in-use  testing  program  is  not 
the  proposed  FTP,  and  railroad  in-use 
testing  carries  no  liability  with  it,  there 
is  less  of  a  need  to  use  the  fuel  specified 
for  certification  for  this  railroad  in-use 
testing.  Given  the  cost  and 
inconvenience  of  using  a  specific  fuel 
for  in-use  testing,  EPA  is  not  proposing 
any  fuel  specifications  for  in-use 
railroad  testing,  and  will  allow  the 
railroad  testing  to  be  done  whatever  fuel 
is  in  the  locomotive's  tank  at  the  time 
of  testing. 

The  Agency  recognizes  that  the 
potential  exists  for  future  locomotives  to 
include  additional  power  notches,  or 
even  continuously  variable  throttles, 
and  is  proposing  alternate  testing 
requirements  for  such  locomotives. 
Using  the  proposed  FTP  for  such 
locomotives  would  result  in  an 
emissions  measurement  that  does  not 
accurately  reflect  their  in-use  emissions 
performance  because  it  would  notJse  a 
reasonable  representation  of  their  in-use 
o{>eration.  Thus,  locomotives  having 
additional  notches  would  be  tested  at 
each  notch,  and  the  mass  emission  rates 
for  the  additional  notches  would  be 
averaged  with  the  nearest  "standard" 
notch.  Locomotives  having, 
continuously  variable  throttles  would  be 
tested  at  idle,  dynamic  brake,  and  15 
power  levels  assigned  by  the 
Administrator  (including  full  power), 
with  average  emission  rates  for  two 
power  levels  (excluding  full  power) 
assigned  to  the  nearest  "standard" 
notch.  The  15  power  levels  proposed 
represent  one  level  for  full  power  and 
two,  to  be  averaged,  for  each  of  the 
seven  intermediate  power  levels  used 
on  current  locomotives.  The 
Administrator  would  retain  the 
authority  to  prescribe  other  procedures 
for  alternate  throttle/power 
configurations. 

D.2.  FTP  for  Engines 

The  proposed  test  procedures  are 
intended  primarily  for  the  testing  of 
locomotives,  rather  than  locomotive 
engines.  However,  EPA  does  recognize 
that  engine  testing  will  be  reasonable  in 
some  cases,  such  as  data  collection  bom 
a  development  engine.  For  these  cases, 
the  engine  would  be  mounted  on  a 
stand,  with  its  crankshaft  attached  to  an 
electric  dynamometer.  Because  the 
Agency  believes  that  it  is  critical  that 
engine  testing  be  as  representative  of 
actual  locomotive  operation  as  can 
practically  be  achieved,  it  is  proposing 
that  important  operating  conditions 
such  as  engine  speed,  engine  load,  and 
the  temperature  of  the  charge  air 
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entering  the  cylinder  be  the  same  as  in 
a  loconiotive  in  use  (within  a  reasonable 
tolerance  limit). 

D.3.  Short  Test  for  Locomotives 

The  Agency  is  also  proposing  a  short 
test  to  be  used  by  the  railroads  for  in- 
use  testing.  This  test  procedure  would 
be  similar  to  the  FTP  test,  but  would  not 
require  measurement  of  the  fuel  flow 
rate  and  engine  power  output  (which 
require  me^anical  work  on  the 
locomotive),  or  particulate  emissions 
(which  requires  a  fairly  expensive 
sampling  system).  Also,  less  precise 
analytical  equipment  would  be  allowed. 
These  allowances  are  all  included  to 
minimize  testing  time  and  cost.  This  test 
would  not  allow  direct  calculation  of 
the  mass  emission  rates,  but  rather, 
would  be  limited  to  measurement  of 
concentrations  which  would  be 
compared  to  concentration 
measurements  made  during  certification 
testing.  If  the  fuel  flow  rate  and  power 
output  of  the  engine  are  both  assumed 
to  be  the  same  as  measured  at 
certification,  however,  approximate 
mass  emission  rates  could  be 
determined. 

E.  Railroad  Requirements 

Historically,  EPA  has  not  adopted 
specific  federal  requirements  for  end 
users  of  regulated  mobile  source  engines 
and  vehicles.  However,  there  are  some 
factors  unique  to  the  railroad  industry 
and  to  the  proposed  regulation  of 
locomotives  that  require  the  railroads  to 
take  a  more  active  role  in  assuring 
compliance  with  today's  proposed 
standards.  These  characteristics  include 
the  proposed  broad  preemption  of  state 
regulation,  the  industry  practice  of 
periodically  remanufacturing 
locomotives  and  the  proposed  definition 
of  such  locomotives  as  new,  and  the 
unique  relationship  between  the 
locomotive  manufacturers  and  the 
railroads. 

As  discussed  in  the  section  on 
compliance,  EPA  is  proposing  two  in- 
use  testing  programs  for  locomotives: 
one  conducted  by  manufacturers  and 
remanufacturers,  and  another  conducted 
by  railroads.  For  the  first  program, 
manufacturers  and  remanufacturers 
would  need  to  obtain  test  locomotives 
fit>m  the  railroads.  EPA  expects  that  the 
railroads  will  cooperate  with  the 
manufacturers  in  order  to  provide 
locomotives  for  this  testing.  The  Agency 
recognizes  that  the  railroads  have  a 
strong  financial  interest  in  keeping  their 
locomotives  in  revenue  service  and 
minimizing  scheduling  disruptions,  and 
that  this  could  make  it  difficuh  for 
manufacturers  to  procure  locomotives 
for  in-use  testing.  Thus,  as  was 


mentioned  in  the  in-use  testing  program 
discussion,  EPA  is  proposing  a 
relatively  long  period  of  time  in  which 
the  in-use  testing  can  be  done,  as  well 
as  a  fairly  small  number  of  locomotives 
required  to  be  tested,  in  order  to 
minimize  such  disruptions.  EPA  expects 
the  railroads  to  provide  reasonable 
assistance  to  the  manufacturers  and 
remanufacturers  in  support  of  the  in-use 
testing  program.  However,  if  a 
manufacturer  or  remanufacturer  is 
unable  to  obtain  a  sufficient  number  of 
locomotives  for  testing,  the  Agency  may 
require  that  the  railroads  do  the  testing 
themselves,  imder  the  authority  of 
section  114  of  the  Act.  In  the  second 
program,  the  railroads  will  be  required 
to  conduct  their  own  in-use  testing,  as 
discussed  above  in  the  section  on  in-use 
testing  programs. 

EPA  is  proposing  additional 
provisions  to  avoid  unnecessary 
burdens  on  smaller  railroads.  First,  the 
in-use  testing  requirement  would  apply 
only  to  Class  I  railroads.  The  potential 
benefits  of  obtaining  extensive  in-use 
test  data  from  non-Class  I  railroads  do 
not  justify  the  costs  that  would  be 
incurred  if  each  railroad  was  required  to 
maintain  an  emissions  testing  facility, 
especially  in  light  of  the  fact  that  the 
information  provided  by  the  non-Class  I 
railroads  would  be  duplicative  of  that 
provided  by  the  Class  I  railroads.  EPA 
is  also  proposing  to  exempt  the  smallest 
railroads  (as  defined  later  in  the 
paragraph)  from  compliance  with  the 
Tier  0  standards  for  locomotives  that 
have  never  been  brought  into 
compliance.  More  specifically,  these 
railroads  would  be  allowed  to  rebuild 
their  existing  locomotives  and 
locomotives  that  they  purchased  after 
the  effective  date  of  the  Tier  0  standards 
according  to  their  ciurent  practice, 
provided  such  locomotives  were  not 
originally  manufactured  or  previously 
remanufactured  to  comply  with  federal 
emission  standards.  This  exemption 
would  allow  these  railroads  to  avoid  the 
costs  of  converting  a  pre-existing, 
noncomplying  locomotive  into  one 
which  complies  with  the  Tier  0 
standards.  All  locomotives  already 
certified  to  the  Tier  0  standards,  either 
by  that  railroad  or  a  previous  owner, 
would  be  required  to  remain  in 
compliance  with  EPA  regulations  each 
subsequent  time  that  they  are 
remanufactured,  since  this  would  be 
much  less  expensive  than  converting  a 
noncomplying  locomotive  into  one 
which  complies  with  the  Tier  0 
standards.  As  is  discussed  in  the  RSD, 
the  cost  of  remanufacturing  a 
locomotive  so  that  it  complies  with  the 
Tier  0  standards  is  much  greater  the  first 


time  it  is  brought  into  compliance  as 
compared  to  subsequent  remanufactures 
due  to  the  one-time  costs  associated 
with  the  installation  of  such  things  as 
charge  air  cooling  systems.  The  Agency 
believes  that  such  an  exemption  is 
appropriate  since  the  emissions  impact 
of  such  an  exemption  would  be 
minimal.  As  discussed  in  the  RSD,  such 
an  exemption  would  likely  amount  to 
less  than  one  percent  of  emissions 
initially,  and  would  decrease  and 
eventually  disappear  as  the  fleet  turns 
over  to  Tier  I  and  Tier  n  locomotives. 
EPA  is  proposing  that  this  exemption 
would  be  limited  to  railroads  that  have 
500  or  fewer  employees  and  are  not 
owned  by  companies  that  the  Small 
Business  Administration  would  not 
classify  as  small  businesses,  and 
requests  comments  as  to  whether  this 
criteria  is  appropriate,  and  whether 
some  other  criterion,  such  as  annual 
revenue,  should  be  used.  The  Agency 
requests  comment  on  how  it  should 
treat  holding  companies  which  own 
small  railroads  with  respect  to  this 
exemption.  All  railroads  taking 
advantage  of  this  exemption  would  also 
be  exempted  from  the  reporting 
requirements  listed  above.  The  Agency 
requests  comment  on  how  such 
exempted  locomotives  should  be  treated 
with  respect  to  the  preemption  of 
certain  state  standards  or  requirements, 
as  discussed  later  in  the  preemption 
section. 

EPA  is  proposing  that  any  locomotive 
operator  that  knowingly  fails  to  properly 
maintain  (as  defined  by  EPA  at  the  time 
of  certification)  a  locomotive  subject  to 
this  regulation  would  be  subject  to  civil 
penalties  for  tampering.  EPA  is 
proposing  that  locomotive  operators 
should  be  required  to  perform  a 
minimum  amount  of  maintenance 
specified  by  manufacturers  and 
remanufacturers  for  components  that 
critically  affect  emissions  performance. 
EPA  is  proposing  to  limit  the  frequency 
and  type  of  maintenance  that  could  be 
required  by  manufacturers  and 
remanufacturers,  and  to  make  such 
requirements  subject  to  the 
Administrator's  approval.  Examples  of 
the  type  of  maintenance  that  could  be 
required  are  replacement  of  fuel 
injectors  and  air  filters,  and  cleaning  of 
turbochargers.  The  Agency  believes  that 
this  requirement  is  appropriate  given 
the  high  standards  of  maintenance  and 
repair  observed  in  the  railroad  industry, 
the  reasonable  expectation  by 
locomotive  manufacturers  and 
remanufacturers  that  this  maintenance 
will  be  done,  and  the  importance  of 
such  maintenance  for  ensuring  proper 
emissions  performance. 
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The  Agency  recognizes  that,  while 
many  railroads  own  the  locomotives 
that  they  operate,  there  is  also  a 
substantial  amount  of  leasing  of 
locomotives  within  the  railroad 
industry.  The  Agency  is  proposing  that 
the  railroad  requirements  described  in 
this  section  apply  to  the  railroads  (i.e., 
the  locomotive  operators),  but  requests 
comment  on  whether  these 
requirements  would  more  appropriately 
be  applied  to  the  locomotive  owners  in 
cases  where  the  owner  an  operator  are 
not  the  same  entity. 

F.  Miscellaneous 

F.  1 .  Liability  for  Remanufactured 
Locomotives  and  Locomotive  Engines 

As  was  previously  discussed  in  the 
engine  family  certification  section,  EPA 
exp>ects  that  in  some  cases  locomotives 
and  locomotive  engines  may  be 
remanufactured  using  a  remanufacture 
kit  that  was  developed  and 
manufactured  by  one  entity  but 
installed  by  another.  In  these  cases,  it  is 
most  likely  that  the  kit  manufacturer 
will  be  the  certificate  holder.'*  For 
example,  one  of  the  primary  locomotive 
manufacturers  could  sell  a 
remanufacture  kit  (to  possibly  include  a 
collection  of  replacement  parts  or  parts 
specifications,  along  with  installation 
and  maintenance  instructions)  to  a 
railroad  that  would  use  it  to 
remanufacture  one  of  its  locomotive 
engines.  EPA  beUeves  it  is  critical  to 
clearly  define  which  entity  would  then 
be  liable  for  the  emissions  performance 
of  that  remanufactured  locomotive 
engine.  As  a  starting  point,  the  Agency 
considered  how  it  handles  the 
installation  of  aftermarket  alternative 
fuel  conversion  systems  for  on-highway 
vehicles."  With  such  conversions,  EPA 
holds  the  certificate  holder  liable  for  the 
in-use  performance  of  the  vehicles.  EPA 
is  proposing  a  similar  presumptive 
liability  approach  for  locomotive 
remanufacturing.  Specifically,  EPA  is 
proposing  that  tfie  primary  liability  for 
the  in-use  emissions  performance  of  a 
remanufactured  locomotive  or 
locomotive  engine  would  be  with  the 
certificate  holder.  In  cases  where  the 
certificate  holder  and  installer  are 
separate  entities,  the  certificate  holder 
would  be  required  to  provide  adequate 
installation  instructions  with  the  kit. 
Since  the  primary  liability  would  be 
presumed  to  apply  to  the  certificate 


'■For  the  purposes  of  this  discussion.  EPA  is 
proposing  that  the  certiGcate  holder  for  a 
remanufacture  kit  be  termed  the  renvanufacturer. 
The  entity  which  installs  the  remanufacture  kit 
would  be  termed  the  installer.  The  remanufacturer 
can  also  be  the  instaJler. 

'•59  FR  4*472.  Sept.  21. 1994  and  59  FR  50042. 
Sept.  30.  1994. 


holder,  the  certificate  holder  would  also 
have  an  incentive  to  ensure  that  the  kits 
were  being  prop)erly  installed. 
Ultimately,  the  installer  would  be  liable 
for  improper  installation  under  the 
proposed  tampering  prohibitions.  It 
should  be  noted  that  such  an  installer 
would  still  be  considered  to  be  a 
remanufacturer,  and  thus  would  also  be 
potentially  liable  under  other  provisions 
of  this  part  and  of  the  Act.  The  Agency 
requests  comment  on  this  proposed 
liability  scheme  for  remanufactured 
locomotives  and  locomotive  engines. 

F.2.  Defect  Reporting 

EPA  is  proposing  that  a  manufacturer 
or  remanufacturer  of  locomotives  or 
locomotive  engines  be  required  to  file  a 
defect  information  report  whenever  the 
manufacturer  or  remanufacturer 
identifies  the  existence  of  a  specific 
emission-related  defect  in  a  locomotive, 
or  locomotive  engine.  These  proposed 
reporting  requirements  are  similar  in 
structure  to  the  requirements  found  in 
the  on-highway  and  nonroad  over  37 
kW  programs  for  compression  ignition 
engines,^'*  except  that  EPA  proposes  that 
a  report  be  filed  when  a  single 
locomotive,  rather  than  25  (as  in  the  on- 
highway  and  over  37  kW  programs)  is 
found  to  be  defective.  During  the 
rulemaking  in  which  the  defect 
reporting  requirements  (including  fhe 
threshold  of  25)  were  adopted  for  on- 
highway  vehicles  and  engines  (42  FR 
28123),  the  Agency  considered  a  lower 
threshold,  but  decided  that  it  would  be 
too  burdensome.  However,  there  are 
three  reasons  why  a  lower  threshold 
would  be  appropriate  for  locomotives. 
First,  since  reliability  is  a  very  critical 
concern  for  locomotive  purchasers, 
locomotives  and  locomotive  engines 
tend  to  be  very  carefully  manufactured. 
As  such,  the  number  of  emission-related 
defects  that  would  actually  occur  is 
expected  to  be  small.  Second,  the 
number  of  locomotives  produced  under 
a  single  certificate  will  be  much  smaller 
for  locomotives  than  for  most  on- 
highway  or  nonroad  engine  families. 
While  25  would  be  a  very  small  fraction 
of  a  light-duty  engine  family  of  100.000 
vehicles,  it  could  be  one-quarter  or  more 
of  the  annual  production  volume  of  a 
locomotive  engine  family.  Finally,  given 
the  size  of  locomotive  engines  (30  to  40 
times  the  horsepower  of  a  typical  light- 
duty  vehicle),  and  their  long  service 
lives  (up  to  one  million  miles  between 
rebuilds),  the  environmental  impact  of 
even  a  single  defective  engine  could 
easily  be  much  more  significant  than  25 
defective  light-duty  vehicles. 


»40  CFR  part  89,  subpart  T. 


F.3.  Importation  of  Nonconforming 
Locomotives 

EPA  is  proposing  to  prohibit  the 
importation  of  locomotives  and 
locomotive  engines  that  are  originally 
manufactured  after  the  effective  date  of 
this  rule,  but  are  not  covered  by  a 
certificate  of  conformity,  except  as 
provided  below.  The  proposed 
prohibition  is  similar  to  existing 
regulations  for  the  importation  of 
nonconforming  motor  vehicles,  motor 
vehicle  engines  (on-highway  program), 
large  (over  37  kW)  compression-ignition 
nonroad  engines  and  other  regulated 
mobile  sources. 

Under  EPA's  current  motor  vehicle 
regulations.  Independent  Ck)mmercial 
Importers  (ICIs)  are  allowed  to  import 
uncertified  vehicles  and  engines  into 
the  U.S.  but  are  required  to  comply  with 
the  same  requirements  that  are 
applicable  to  motor  vehicle 
manufacturers  (e.g.,  certification, 
testing,  labeling,  warranty,  recall, 
maintaining  records).  EPA  provides  for 
an  ICI  program  for  motor  vehicles  and 
motor  vehicle  engines  because 
significant  importation  of  such  vehicles 
and  engines  occurs.  EPA  does  not 
anticipate,  however,  any  importation  of 
nonconforming  locomotives  and 
locomotive  engines.  Therefore,  an  IQ 
program  is  not  necessary  for 
locomotives  or  locomotive  engines,  and 
EPA  is  not  proposing  such  a  program. 

This  proposal  includes  certain 
exemptions  to  the  prohibition  on 
importing  nonconforming  locomotives 
and  locomotive  engines  under  the 
authority  of.section  203(b)  of  the  Act. 
These  include  temporary  importation 
exemptions  for  repairs  and  alterations, 
testing,  precertification,  display, 
national  security,  and  certain 
locomotives  and  locomotive  engines 
shown  to  be  identical,  in  all  material 
respects,  to  their  corresponding  United 
States  certified  versions.  In  previous 
rulemakings,  EPA  has  provided  for  an 
exemption  for  motor  vehicles  and 
engines  greater  than  20  original 
production  years  old.  However,  EPA  is 
not  proposing  a  similar  exemption  for 
locomotives  and  locomotive  engines. 
Since  it  is  normal  industry  practice  for 
locomotives  to  be  in  service  for  more 
than  40  years,  these  older  locomotives 
constitute  a  large  fi^ction  of  the  in-use 
fleet,  much  larger  than  do  motor 
vehicles  over  20  years  old.  The  Agency 
is  proposing  emission  standards  ^at 
will  apply  to  all  locomotives  originally 
manufactured  on  or  after  January  1, 
1973  when  those  locomotives  and 
locomotive  engines  are  remanufactured, 
including  those  more  than  20  original 
production  years  old.  It  would  be 
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inappropriate  for  EPA  to  allow  the 
importation  of  nonconforming 
locomotives  simply  because  they  are 
more  than  20  years  old.  EPA  requests 
comment  on  the  absence  of  such  an 
exemption. 

Importation  regulations  are  issued  by 
both  EPA  and  the  United  States 
Department  of  the  Treasury  (Customs 
Service).  The  citation  for  United  States 
Customs  Service,  Department  of 
Treasury  regulations  governing  import 
requirements  is  reserved.  The  citation 
will  be  inserted  upon  promulgation  by 
the  United  States  Customs  Service  of  the 
applicable  regulations. 

F.4.  Tampering 

EPA  is  proposing  provisions  that 
would  prohibit  any  person  from 
tampering  with  any  locomotive  or 
locomotive  engine  emission-related 
component  or  system  installed  on  or  in 
a  locomotive  or  locomotive  engine  in 
accordance  with  EPA  regulations.  These 
provisions  would  help  ensure  that  in- 
use  locomotive  engines  remain  in 
certified  configurations  and  continue  to 
comply  with  the  applicable  emission 
standards.  All  persons  would  be 
prohibited  from  removing  or  rendering 
inoperative  any  emission-related  device 
or  element  of  design  installed  on  or  in 
a  locomotive  or  locomotive  engine. 
These  provisions  would  include  a 
prohibition  on  the  adjustment  of  engine 
parameters  such  as  injection  timing 
outside  of  the  specified  ranges. 
Knowingly  failing  to  maintain 
emissions-critical  components  would 
also  be  considered  tampering.  The 
manufacturing,  sale,  and  installation  of 
a  component  intended  for  use  with  a 
locomotive  or  locomotive  engine,  where 
a  principal  effect  of  the  component  is  to 
bypass,  defeat,  or  render  inoperative  an 
emission-related  device  or  element  of 
design  of  the  locomotive  or  locomotive 
engine  would  also  be  prohibited. 

EPA  expects  that  the  implementation 
of  these  provisions  would  be  generally 
similar  to  the  implementation  of 
existing  on-highway  tampering 
provisions.^'  The  prohibition  of 
tampering  would  extend  beyond  a 
locomotive's  useful  life,  until  the 
locomotive  or  engine  is  scrapped.  The 
prohibition  on  tampering  would  begin 
once  a  locomotive  becomes  subject  to 
today's  proposed  regulations,  either  by 
being  freshly  manufactured  or  by  being 
remanufactured.  Thus,  any  replacement 
of  parts  (including  complete  rebuilds) 
which  cause  a  locomotive  to  exceed 
applicable  standards  or  PELS,  or  any 


>'  Office  of  Enforcement  and  General  Counsel: 
Mobile  Source  Enforcement  Memorandum  No.  lA, 
June  25, 1974. 


adjustments  to  the  engine  outside  of  the 
range  specified  in  the  application  for 
certification  (such  as  .changing  injection 
timing)  would  be  considered  tampering 
even  if  performed  beyond  the 
locomotive's  useful  life. 

F.5.  Nonconformance  Penalties 

Pursuant  to  section  206(g)(1)  of  the 
CAA,  the  on-highway  heavy-duty 
engine  emission  compliance  program 
provides  that,  in  certain  cases,  engine 
manufacturers  whose  engines  caimot 
meet  emission  standards  may  receive  a 
certificate  of  conformity  and  continue  to 
sell  their  engines  provided  they  pay  a 
nonconformance  penalty  (NCP).  EPA 
has  concluded  that  the  use  of  NCPs  is 
not  warranted  for  locomotives  and 
locomotive  engines.  NCPs  are  designed 
to  provide  relief  for  engine 
manufacturers  who  are  technology 
developing  laggards  in  the  emission 
control  technology  needed  to  meet 
technology  forcing  standards.^^  Based 
on  the  levels  of  the  standards  proposed 
in  this  NPRM,  EPA  has  concluded  that 
there  will  be  no  locomotive  or 
locomotive  engine  manufacturers  or 
remanufacturers  that  are  unable  to 
develop  the  necessary  emission  control 
technology  to  bring  their  locomotives 
and  locomotive  engines  into  emission 
compliance.  Thus,  the  Agency  is  not 
proposing  any  NCPs.  EPA  requests 
comment  on  the  possibility  of  there 
being  a  manufacturer  or  remanufacturer 
that  would  be  unable  to  comply  with 
the  proposed  standards. 

F.6.  Emission  Warranty 

EPA  is  proposing  an  emission 
warranty  period  for  all  locomotive  and 
locomotive  engine  emission-related 
parts  equivalent  to  the  full  useful  life  of 
the  locomotive  or  locomotive  engine. 
Specifically,  the  manufacturer  or 
remanufacturer  must  warrant  that  the 
locomotive,  locomotive  engine,  or 
remanufacture  kit  is  designed,  built  and 
equipped  to  conform,  at  the  time  of  sale 
or  time  of  return  to  service  following 
remanufacture,  with  all  applicable 
regulations,  and  that  it  is  firee  from 
defects  that  would  cause  nonconformity 
in  use.  The  warranty  is  not  required, 
however,  to  cover  normal  maintenance 
such  as  cleaning  or  replacing  fuel 
injectors.  EPA  requests  comment  on 
how  to  treat  the  unscheduled 
maintenance  of  other  components,  such 
as  power  assemblies  or  turbochargers, 
that  are  often  replaced  during  the  useful 
life  of  a  locomotive.  These  warranty 
provisions  are  authorized  by  section 
207(a)  of  the  Act,  which  applies  to  the 
locomotive  standards  pursuant  to 


23  See  40  CFR  86.1  lOS-87. 


section  213(d).  EPA  is  not  proposing 
any  regulations  at  this  time  under 
section  207(b)  of  the  Act,  which  directs 
EPA  to  establish  special  test  procedures 
for  on-highway  vehicles  and  engine,  if 
certain  conditions  are  met,  to  ascertain 
whether  vehicles  and  engines  comply 
with  applicable  federal  emissions 
standards  for  their  useful  life.  If  the 
Agency  were  to  estabfish  test 
procediues  under  this  provisions, 
manufacturers  would  be  required  to 
warrant  that  their  vehicles  and  engines 
would  pass  such  tests.  Furthermore, 
EPA  believes  that  states  would  not  be 
preempted  from  establishing  an  in-use 
emissions  testing  program  for 
locomotives  based  on  the  performance 
warranty  provisions  of  section  207, 
provided  that  it  used  federally-specified 
test  procedures  and  pass/fail  criteria.  In 
such  a  situation,  compliance  with  the 
performance  warranty  based  on  state 
testing  would  in  effect  be  a  federal 
requirement. 

While  a  shorter  warranty  period  may 
be  adequate  to  ensure  gross  failures  to 
performance  systems  and  components 
do  6ot  occur,  longer  warranty  periods 
are  necessary  to  guard  against  emission 
control  system  failures.  The  warranty 
period  must  be  of  sufficient  length  to 
give  the  manufacturer  or  remanufacturer 
proper  incentive  to  provide  durable 
emission  control  equipment.  EPA 
requests  comments  on  the 
•appropriateness  of  the  length  of  the 
warranty  period.  The  proposed  warranty 
periods  ensure  the  locomotive  or 
locomotive  engine  manufacturer  or 
remanufacturer  has  sufficient  incentive 
to  build  emission-related  systems  that 
work  and  last.  Further,  it  gives  the 
locomotive  or  locomotive  engine  owner/ 
operator  the  incentive  to  get  emission- 
related  system  failures  repaired,  since 
failures  to  the  emission  control  system 
might  not  always  affect  the  ability  of  a 
locomotive  or  locomotive  engine  to 
continue  to  work.  Should  the  warranty 
period  be  too  short,  a  large  number  of 
noncomplying  locomotives  and 
locomotive  engines  could  continue  to 
produce  excess  emissions.  EPA  requests 
comment  on  how  it  should  integrate 
these  warranty  provisions  with  the 
proposed  required  maintenance 
provisions. 

An  advisory  parts  list  issued  by  EPA 
on  July  15,  1991  gives  manufacturers 
notice  of  EPA's  current  view  concerning 
the  emission-related  parts  that  are 
covered  by  warranty  under  section 
207(a).  Given  the  similarity  between  the 
basic  design  of  locomotive  engines  with 
that  of  other  diesel  engines,  EPA  intends 
to  apply  an  updated  version  of  this  list 
to  locomotives  and  locomotive  engines. 
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A  copy  of  this  list  is  in  the  docket  for 
this  rulemaking. 

¥.7.  Locomotives  Fmm  Canada  and 
Mexico 

This  proposal  applies  to  new 
locomotives  and  locomotive  engines 
which  are  sold  or  introduced  into 
commerce  in  the  United  States.  The 
Agency  is  concerned  about  the 
possibility  of  nonconforming 
locomotives  from  Canada  and/or  Mexico 
operating  extensively  within  the  U.S., 
under  the  ownership  of  either  a  U.S.  or 
foreign  railroad.  EPA  requests  comment 
on  EPA's  legal  authority  to  limit  such 
activity.  Comments  should  address 
whether  EPA  should  limit  export 
exemptions  of  nonconforming 
locomotives,  since  locomotives  used  in 
Canada  and  Mexico  are  often  produced 
in  the  U.S,  and  whether  the  Agency 
would  have  the  authority  to  do  so.  EPA 
is  also  seeking  to  address  this  issue  with 
the  North  American  Automotive 
Standards  Council  by  exploring  the 
potential  for  Canada  and  Mexico  to 
adopt  the  same  emissions  standards  for 
locomotives  that  EPA  ultimately  adopts. 
The  Agency  believes  that  the  most 
effective  solution  to  this  potential 
problem  would  be  for  the  Canadian  and 
Mexican  governments  to  adopt 
comparable  (or  identical)  standards  and 
other  requirements  for  locomotives. 

F.8.  Aftermarket  Parts 

• 
As  is  the  case  for  on-highway  vehicles 
and  engines,  there  is  currently  an 
aftermarket  parts  market  for  locomotive 
parts.  For  on-highway  vehicles  and 
engines,  the  Agency  currently  has  a  two- 
fold approach  to  assuring  that 
aftermarket  parts  do  not  degrade  the 
emissions  performance  of  a  certiHed 
vehicle  or  engine  configuration.  First, 
there  is  a  voluntary  aftermarket  parts 
certification  procedure  contained  in  40 
CFR  part  85,  subpart  V,  which  allows 
aftermarket  parts  manufacturers  to 
certify  the  emissions  performance  of 
their  parts.  Second,  for  those  parts 
which  are  not  certified  under  this 
voluntary  program  the  Agency  applies 
the  principles  of  EPA  Mobile  Source 
Enforcement  Memorandum  No.  lA, 
which  outlines  the  Agency's  position  on 
tampering  with  respect  to  the  use  of 
replacement  components  on  certihed 
vehicles  and  engines."  EPA  is 
proposing  that  this  approach  to 
aftermarket  parts  be  extended  to 
locomotive  parts  as  well,  and  requests 
comment  on  whether  this  approach  is 
sufficient  to  assure  the  proper  emissions 


"  )un«  25. 1974.  Available  in  the  public  docket 
for  this  rulemaking. 


performance  of  locomotives  which 
utilize  aftermarket  parts. 

The  Agency  is  also  requesting 
comments  on  whether  it  should 
establish  provisions  that  would  allow 
suppUers  of  aftermarket  parts  and  parts 
remanufacturers  to  sell  some  emission- 
related  parts  for  locomotive 
remanufacturing  without  being  part  of  a 
certified  remanufacture  kit.  Such 
provisions  could  create  an  exemption 
which  would  allow  Class  II  and  Class  III 
railroads  to  have  their  locomotives 
remanufactured  without  a  certificate  of 
compliance,  provided  that  the 
remanufacture  resulted  in  the 
locomotive  being  returned  to  a 
previously  certified  configuration.  If 
EPA  were  to  establish  such  an 
allowance,  should  it  limit  it  based  on 
the  size  of  the  railroad,  the  size  of  the 
supplier  or  remanufacturer,  or  the 
number  of  such  remanufactures 
performed  annually?  What,  if  any, 
reporting  and  recordkeeping 
requirements  would  be  necessary  to 
ensure  compliance  with  the  provisions? 
Finally,  what  would  be  the  economic 
and  environmental  impacts  of  such 
provisions?  EPA  also  requests  comment 
on  a  streamlined  certification  program 
for  modified  kits.  Such  a  program  would 
allow  an  entity  to  apply  for  a  modified 
certificate  which  would  allow  the  use  of 
parts  other  than  those  included  in  a 
certified  kit.  Such  a  certificate  would 
only  be  granted  with  the  permission  of 
the  original  certificate  holder,  and  the 
holder  of  the  modified  certificate  would 
then  assume  all  liability  for  locomotives 
remanufactured  under  the  modified 
certificate.  EPA  requests  comment  on 
this  and  any  other  options  for  the 
streamlined  certification  of 
remanufactured  locomotives. 

F.9.  Onboard  Diagnostics 

EPA  has  recently  established 
regulations  ^*  that  require  light-duty 
vehicles  to  be  equipped  with  onboard 
diagnostic  (OBD)  systems  that  indicate 
to  the  operator  any  occurrence  of 
specific  emission  control  failures.  While 
E!PA  has  not  included  any  such 
provisions  in  the  regulations  being 
proposed  today,  it  is  requesting 
comment  on  the  potential  and  need  for 
such  diagnostics  for  locomotives.  EPA 
believes  that  it  would  be  inappropriate 
to  require  that  such  systems  be 
retrofitted  to  existing  locomotives  due  to 
the  cost,  but  that  it  may  be  appropriate 
to  require  them  on  freshly  manufactured 
locomotives  (Tier  I  and  Tier  II),  which 
are  expected  to  have  advanced  onboard 
computer  displays  for  other  purposes. 
Commenters  are  encourage  to  address 


the  following  issues,  as  well  as  any 
other  relevant  issues:  (1)  The  extent  to 
which  easily  measured  parameters  such 
as  engine  exhaust  temperature  or 
pressure  drop  across  an  air  filter 
correlate  with  emissions  performance; 
(2)  the  feasibility  of  monitcring  injection 
timing;  (3)  how  such  OBD  systems 
should  be  considered  with  respect  to 
required  maintenance;  and  (4)  the  extent 
to  which  advanced  OBD  systems  affect 
the  appropriate  frequency  of  in-use 
testing. 

G.  Preemption 

EPA  is  proposing  to  define  through 
regulation  those  state  or  local  standards 
or  requirements  that  are  preempted 
pursuant  to  section  209(e)(1)(B)  of  the 
Clean  Air  Act.  Section  209(e)  directs 
EPA  to  promulgate  regulations  to 
implement  that  subsection.  To 
implement  section  209(e),  and 
specifically  section  209(e)(1)(B),  it  is 
appropriate  for  EPA  to  interpret  these 
provisions  in  light  of  other  provisions  in 
the  statute  as  well  as  relevant  case  law 
and  circumstances  specific  to 
locomotives.  EPA  believes  that 
establishing  regulations  to  define  the 
scope  of  preemption  under  section 
209(e)(1)(B)  and  providing  EPA's 
interpretation  of  the  statute  and 
implementing  regulation  would  provide 
clear  guidelines  to  states,"  and  certainty 
to  industry.  EPA  believes  that  because 
of  the  interstate  nature  of  locomotive 
travel  and  the  fact  that  regulation  of 
locomotives  is  generally  national  in 
scope,  it  is  especially  important  to 
provide  clarity  and  certainty  to  the 
industry  and  states  regarding 
preemption  of  state  and  local  emission 
control  regulation  of  locomotives. 

Under  the  regulations  proposed  today, 
states  would  be  preempted  from 
adopting  and  enforcing  standards  or 
other  requirements  relating  to  the  . 
control  of  emissions  fit)m  new 
locomotives  and  new  engines  used  in 
locomotives.  The  proposed  regulation 
defines  the  period  of  time  following  the 
manufacture  or  remanufacture  of  a 
locomotive  or  engine  during  which 
certain  state  controls  would  be 
explicitly  preempted  under  this  criteria. 
This  preemption  period  would  be 
defined  as  the  useful  life  plus  25 
percent.  EPA's  rationale  for  choosing 
this  preemption  period  is  described 
later  in  this  section. 

EPA  believes  that  section  209(e)(1)(B) 
and  the  regulations  proposed  today 
would  preempt  states  from  adopting  in- 
use  regulations  relating  to  the  control  of 
emissions  that  would  be  expected  to 


"40  CFR  86.094-17 


"The  lenn  "states"  when  used  in  this  section 
includes  both  state  and  local  governments. 
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affect  how  a  manufacturer  designs  a 
new  locomotive  or  new  locomotive 
engine  (including  both  freshly 
manufactured  and  remanufactured 
units).2<>  Such  state  regulation  would  be 
considered  as  "relating  to  the  control  of 
emissions  from  (new  locomotives  or 
locomotive  engines)"  and  would  be 
preempted.  This  interpretation 
appropriately  implements  Congressional 
intent,  in  the  unique  circumstances 
applicable  to  locomotives.  It  is  also 
consistent  with  the  case  law  interpreting 
a  similar  provision  that  applies  to  state 
motor  vehicle  controls. 

In  Allway  Taxi  v.  City  of  New  York^'^, 
the  court  discussed  the  scope  of  federal 
preemption  under  section  209(a),  which 
prohibits  state  or  local  standards 
relating  to  the  control  of  emissions  from 
new  motor  vehicles,  and  noted  that  the 
definition  of  "new  motor  vehicle"  in 
section  216  of  the  Clean  Air  Act 
"reveals  a  clear  Congressional  intent  to 
preclude  states  and  localities  from 
setting  their  own  exhaust  emission 
control  standards  only  with  respect  to 
the  manufacture  and  distribution  of  new 
automobiles."  2"  The  court  concluded 
that  while  Congress  did  not  preempt 
states  from  regulating  the  use  or 
movement  of  motor  vehicles  after  they 
are  no  longer  new,  a  state  or  locality  is 
not  free  to  impose  its  own  emission 
control  standards  on  motor  vehicles  that 
are  no  longer  new  where  that  would 
circumvent  the  Congressional  purpose 
of  preventing  obstruction  to  interstate 
commerce. 

In  an  earlier  rulemaking  action,  EPA 
discussed  the  application  of  the  Allway 
Taxi  case  to  non-road  vehicles  and 
engines  other  than  locomotives,  and 
stated  that  the  Agency  expected  the 
principles  of  Allway  Taxi  to  apply  to 
state  adoption  of  emission  controls  on 
non-road  vehicles  and  engines  after  they 
are  no  longer  new.  See  59  FR  36969, 
36973  (July  20, 1994).  In  that  notice, 
EPA  stated  that  the  Agency  expected  the 
same  reasoning  and  policy  would  also 
apply  to  locomotives,  although  the 
implementation  of  that  policy  would 
depend  on  the  ultimate  deHnition  of 
"new .locomotive."  EPA  today  proposes 
to  apply  the  same  principles  to  state 
regulation  of  emissions  from 
locomotives;  however,  because  of 
compelling  factual  and  policy 
considerations  relating  to  regulation  of 
locomotives  as  compared  to  regulation 


^The  proposed  approach  is  intended  to  address 
real  and  concrete  effects,  whether  or  not  large: 
however,  it  is  not  intended  to  address  speculative 
or  trivial  effects. 

"Allway  Taxi.  Inc.  v.  City  of  New  York,  340 
F.Supp.  1120  (S.O.N. Y.),  afTd.  468  F.2d.  624  (2d. 
Cir.  1972). 

"340F.Supp.at  1124. 


of  motor  vehicles  and  other  nonroad 
vehicles  and  engines,  the 
implementation  of  these  principles 
would  be  expected  to  differ  to  a 
signiBcant  degree. 

In  the  context  of  motor  vehicle 
regulation,  the  Allway  Taxi  court  noted 
that  a  state's  imposition  of  its  own 
emission  control  requirements 
immediately  after  a  new  motor  vehicle 
is  purchased  by  an  ultimate  consumer 
and  registered  would  be  "an  obvious 
circumvention  of  the  Clean  Air  Act  and 
would  defeat  the  Congressional  purpose 
(in  preempting  states  from  regulating 
emissions  from  new  motor  vehicles)  of 
preventing  obstruction  to  interstate 
commerce."  29  However,  states  may 
impose  emission  control  standards  after 
some  period  of  time  following  the  sale 
of  a  motor  vehicle,  provided  that  those 
standards  would  not  require  a  vehicle 
manufacturer  to  redesign  a  new  motor 
vehicle.  The  court  stated  that  such 
requirements,  such  as  standards 
directed  primarily  at  intrastate  activities 
where  the  burden  of  compliance  does 
not  effectively  impact  manufactiirers 
and  distributors,  cause  only  minimal 
interference  with  interstate  commerce.  ^ 

Appljring  this  analysis  to  state 
regulation  of  locomotives,  section 
209(e)(1)(B)  and  the  regulations 
proposed  today  would  preempt  states 
from  adopting  in-use  regulations 
relating  to  the  control  of  emissions  that 
would  be  expected  to  affect  how  a 
.  manufacturer  designs  a  new  locomotive 
or  new  locomotive  engine  (including 
both  freshly  manufactured  and 
remanufactured  engines).  Such  a  state 
standard  would  be  considered  as 
"relating  to  the  control  of  emissions 
from  [new  locomotives  or  locomotive 
engines)"  and  would  be  preempted.  The 
practical  effect  of  applying  the 
principles  of  Allway  Taxi  to 
locomotives  is  different  than  for  other 
mobile  sources  because  of  the  nature  of 
the  relationship  between  locomotive 
manufacturers  and  their  customers 
(railroad  operators).  Emission  related 
requirements  imposed  on  railroads  can 
reasonably  be  expected  to  have  a  very 
significant  effect  on  locomotive 
manufacturers  and  remanufacturers. 
This  is  especially  true  of  the  Class  I 
railroads  which  purchase  nearly  all  of 
the  freshly  manufactured  locomotives. 
With  so  few  primary  customers, 
manufacturers  and  remanufacturers 
must  be  very  responsive  to  changes  in 
design  requested  by  these  railroads. 
Although  there  are  significantly  more 
non-Class  I  railroads  than  there  are 
Class  I  railroads,  their  number  is  still 


fairly  small.  Therefore,  state 
requirements  on  railroads  are  much 
more  likely  to  effect  changes  in  how 
manufacturers  and  remanufacturers 
design  new  locomotives  and  new 
locomotive  engines  than  would  similar 
requirements  on  end  users  of  other 
mobile  sources,  such  as  automobile 
owners.  The  fact  that  locomotive 
engines  become  new  again  when  they 
are  remanufactured  will  also  have  an 
effect  on  how  the  principles  of  Allway 
Taxi  are  applied.  EPA  solicits  comment 
on  this  interpretation  of  Allway  Taxi  as 
applied  to  locomotive  regulation. 

In  addition  to  the  unique  factual 
circumstances  surrounding  locomotives, 
there  are  compelling  policy  reasons  that 
support  uniform,  national  regulation  of 
locomotive  emissions.  The  legislative 
history  of  section  209(e)  indicates  that 
Congress  intended  a  broad  preemption 
of  any  state  regulation  of  emissions  from 
new  locomotives  or  new  locomotive 
engines,  in  large  part  because  of  the 
significant  interstate  commerce 
concerns  raised  by  state-by-state 
regulation  of  locomotives.  The  House 
bill  would  have  preempted  states  from 
regulating  emissions  from  all  new 
nonroad  engines  and  vehicles.^'  By 
contrast,  the  Senate  bill  contained  no 
preemption  of  state  regulation  of 
nonroad  engines.'^  In  conference,  the 
House  and  Senate  agreed  to  limit  the 
House  bill's  broad  preemption,  and 
prohibited  state  standards  and  other 
requirements  for  only  two  categories  of 
nonroad  vehicles  and  engines:  new  farm 
and  construction  equipment  of  175  hp 
or  less,  and  new  locomotives.''  The 
following  statement  made  by  Rep. 
Dingell  during  the  House  debate  on  the 
Senate  bill  indicates  Congress*  concern 
that  state  regulation  of  locomotives  in 
particular  could  result  in  a  disruption  of 
interstate  commerce: 

With  regard  to  (new  locomotives  and  new 
engines  used  in  locomotives),  we  balanced 
the  need  to  control  emissions  from  jiew 
locomotives  against  our  belief  that  State 
efforts  to  regulate  locomotive  emissions  or 
operations  would  impmse  an  unconstitutional 
burden  on  interstate  commerce.^ 

The  legislative  history  of  section 
209(e)  doesTiot  contain  a  similar 
statement  regarding  any  other  category 
of  nonroad  vehicles,  indicating 


"2/1  Legislative  History  of  the  1990  Clean  Air 
Act  Amendments  of  1990  at  3092  (1993). 

''3  A  Legislative  History  of  the  Clean  Air  Act 
Amendments  of  1990  at  4370  (1993). 

"California  was  permitted  to  promulgate  and 
enforce  state  standards  and  other  requirements  for 
other  nonroad  engines,  if  it  received  authorization 
from  EPA.  Other  states  could  then  promulgate 
standards  identical  to  California's  for  these  other 
engines. 

^  1  Legislative  History  of  Clean  Air  Act 
Amendments  of  1990  M  1126  (1993). 
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Congress'  specific  concern  with  the 
interstate  commerce  burden  that  could 
result  from  state  regulation  of  new 
locomotives.  Therefore.  EPA  believes 
that  it  is  appropriate  and  reasonable  to 
interpret  section  20g(e)(l)(B)  as 
preempting  states  from  adopting  any 
regulation  that  affects  how  a 
manufacturer  designs  (or  produces)  new 
locomotives  or  new  locomotive  engines 
(including  remanufactured  engines). 
This  will  implement  the  Congressional 
intent  that  interstate  operation  of 
locomotives  not  be  burdened  by  such 
state  emissions  regulations."  EPA  is 
proposing  a  regulatory  provision  that 
codifies  this  approach  in  today's  notice, 
and  solicits  comment  on  this  issue. 

EPA  recognizes  that  certainty  with 
respect  to  when  state  controls  would  be 
preempted  would  be  advantageous  to 
states  and  localities,  as  well  as  to 
industry;  therefore,  EPA  is  proposing  to 
define  the  time  period  of  preemption 
under  section  209(e)(1)(B)  more 
explicitly  than  in  previous  rules,  for 
purposes  of  locomotives  and  locomotive 
engines.  During  this  time,  given  the 
relationship  between  manufacturers  and 
railroads,  a  broad  range  of  potential  in- 
use  controls  would  be  expected  to  affect 
how  a  manufacturer  designs  or  produces 
new  engines,  and  would  be  preempted 
during  this  time  period.  Those  controls 
are  discussed. later  in  this  section. 

EPA  believes  that  a  p>eriod  of 
preemption  similar  to  but  slightly  longer 
than  the  useful  life  of  the  locomotive  is 
appropriate  (where  useful  life  is 
approximately  the  average  life  of  a 
locomotive  between  rebuilds  and  is  also 
the  period  that  locomotives  would  be 
required  to  remain  in  compliance  with 
federal  emissions  standards).  This 
approach  would  effectively  provide  the 
railroads  with  some  flexibility  with 
respect  to  scheduling  when  each 
locomotive  is  to  be  remanufactured,  and 
it  is  consistent  with  the  criteria  for 
preemption,  as  discussed  in  the 
following  paragraphs.  To  balance  the 
need  for  such  flexibility  with  EPA's 
concerns  about  emissions  reductions  the 
Agency  is  proposing  that  the  period  of 
preemption  be  25  percent  longer  than 
the  applicable  useful  life  of  a 
locomotive.  For  example,  for  a 
locomotive  with  a  useful  life  of  30,000 
MW-hr  which  reached  the  end  of  its 
useful  life  after  50  months  of  service, 
this  period  would  be  7,500  MW-hr  or 
about  12.5  months  of  additional  service 
(assuming  the  same  rate  of  use).  Based 
on  an  analysis  of  current 


»  The  Commerce  Clause  of  the  U.S.  Constitution 
is,  of  course,  an  additional  limitation  on  state 
authority  that  is  independent  of  federal  preemption 
under  the  Clean  Air  Act.  The  regulations  proposed 
today  are  based  on  section  209  of  the  Act. 


remanufacturing  practices  (see  RSD), 
EPA  believes  that  this  approach  would 
allow  industry  to  largely  continue  its 
current  remanufacturing  practices.  The 
Agency  also  requests  comment  on  an 
alternative  approach  to  the  period  of 
preemption  whereby  a  single  period  of 
preemption  (defined  in  years,  miles,  or 
work  done)  would  apply  to  all 
locomotives,  irrespective  of  their  useful 
lives. 

It  is  important  to  note  that  the  Agency 
expects  that  emission  performance  will 
not  suddenly  degrade  at  the  end  of  a 
locomotive's  useful  life,  but  rather  that 
any  deterioration  which  does  occur 
would  generally  be  gradual.  In  fact, 
given  the  rigorous  compliance  program 
which  is  being  proposed,  EPA  expects 
that  most  locomotives  will  be  designed 
and  built  such  that  those  that  are 
operated  within  this  25  percent  window 
would  generally  remain  in  compliance 
with  the  applicable  emissions 
standards.  Moreover,  as  was  discussed 
previously,  the  Agency  specifications 
for  useful  life  are  based  on  average  time 
between  remanufacturing  events.  If  a 
majority  of  locomotives  were  being 
operated  significantly  longer  than  their 
useful  lives,  the  proposed  regulations 
would  require  that  manufacturers  and 
remanufacturers  begin  to  specify  longer 
useful  lives. 

EPA  believes  that  certain  categories  of 
potential  state  requirements  would  be 
preempted  under  the  proposed 
approach,  including  numerical 
emissions  standards  for  new 
locomotives,  fleet  average  standards, 
certification  requirements  (such  as 
testing),  aftermarket  (retrofit)  equipment 
requirements,  and  in-use  testing. 
Numerical  emissions  standards  and 
certification  testing  requirements  for 
new  locomotives  and  new  locomotive 
engines  are  clearly  standards  or  other 
requirements  that  are  explicitly 
preempted  by  section  209(e)(1).  EPA 
believes  that  a  state  fleet  average 
standard  would  also  be  preempted  since 
EPA  expects  that  requiring  compliance 
with  any  such  standard  would  in  effect 
ban  the  sale  or  production  of  certain 
new  locomotives  or  new  locomotive 
engines  (including  remanufactured 
locomotives  that  are  new)  for  use  in  a 
state.  Given  the  logistical  challenges  of 
operating  an  interstate  locomotive  fleet, 
the  only  practical  way  in  which  a 
railroad  could  comply  would  be  to 
remanufacture  all  of  its  locomotives  to 
comply  with  the  fleet  standard.  This 
would  effectively  establish  a  state 
emissions  standard  for  new  locomotives 
in  violation  of  section  209(e)(1). 
Because  of  the  unique  factual 
circumstances  surrounding  locomotives, 
a  state  retrofit  requirement  that  applied 


during  the  time  period  between  each 
remanufacture  (or  between  an  engine's 
original  manufacture  and  first 
remanufacture)  would  be  preempted 
because  such  a  requirement  would 
affect  the  design,  manufactiue  and/or 
remanufacture  of  new  locomotives. 
Most  retrofit  requirements  would  affect 
engine  performance,  and  thus  lead  to 
design  changes.  For  example,  the 
installation  of  a  catalyst-type  add-on 
system  would  require  the  original 
manufacturer  or  remanufacturer  to 
design  the  locomotive  and/or  engine 
differently  to  account  for  the  resulting 
increase  in  exhaust  back  pressure. 
Moreover,  aftermarket  devices  (such  as 
engine  heaters,  selective  reduction 
catalysts,  particulate  traps,  and  exhaust 
gas  recirculation  (EGR))  would  take  up 
a  significant  amount  of  space  in  a 
locomotive;  therefore,  a  state 
aftermarket  equipment  requirement  on 
locomotives  would  be  expected  to  cause 
the  original  manufacturer  or 
remanufacturer  to  redesign  the 
locomotive  differently  at  the  time  it  is 
first  manufactured,  or  during 
remanufacturing.  to  account  for  the  later 
addition  of  the  aftermarket  equipment. 
It  is  important  to  note  that  space  is  a 
critical  issue  for  locomotive 
manufacturers  and  remanufacturers 
because  rail  systems  operate  with  very 
tight  specifications  for  width,  height, 
and  length.  The  width  and  height  of  a 
locomotive  must  be  small  enough  to 
pass  through  tunnels  and  other  such 
restrictions,  while  the  length  must  be 
short  enough  to  allow  the  locomotive  to 
negotiate  curves  in  existing  tracks.  EPA 
beUeves  that  retrofit  equipment  that 
states  could  require  on  non-new 
locomotives  would  also  be  preempted 
under  the  criteria  described  above.  This 
is  especially  true  given  the  unique 
circumstances  associated  with 
locomotives  and  locomotive  engines.  A 
retrofit  requirement  that  would  have 
little  or  no  effect  on  the  original 
manufacture  of  a  locomotive  or 
locomotive  engine  could  have  a 
significant  effect  on  the  remanufacture 
of  that  locomotive  or  engine.  Given  that 
the  definition  of  new  locomotive  and 
new  locomotive  engine  includes 
remanufactured  locomotives  and 
engines,  retrofit  requirements  on 
locomotives  and  locomotive  engines  are 
more  likely  to  have  an  effect  on  new 
locomotives  and  locomotive  engines 
than  would  similar  requirements  on 
motor  vehicles  and  other  nonroad 
engines. 

As  with  retrofit  requirements,  EPA 
believes  that  states  would  be  preempted 
from  adopting  or  enforcing  non-federal 
in-use  emissions  testing  programs. 


UMI 


Federal  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11,  1997  /  Proposed  Rules 


6399 


Given  the  unique  dtcumstances  of  this 
industry,  especially  the  extent  to  which 
railroads  can  influence  locomotive 
design,  EPA  expects  that  manufacturers 
of  new  locomotives  would  be  compelled 
by  their  customers  to  design  and 
produce  their  locomotives  to  comply 
with  any  state  in-use  emissions 
standards,  amounting  to  a  control  on 
emissions  from  new  locomotives.  In 
making  this  determination,  the  Agency 
considered  potential  state  in-use  testing 
programs  in  three  groups:  (1)  Those 
which  would  hold  locomotives  to 
standards  other  than  the  federal 
standards;  (2)  those  which  would  hold 
locomotives  to  the  same  numerical 
standards,  but  used  different  test 
procedures;  and  (3)  those  which  would 
replicate  the  federal  in-use  testing 
program. 

Imder  the  proposed  approach,  states 
would  be  preempted  from  adopting  any 
emissions  standards  for  in-use 
locomotives.  Since  there  is  little  that  a 
locomotive  operator  can  do  to  reduce 
emissions  firom  in-use  locomotive 
engines,  the  action  needed  to  comply 
with  an  in-use  emission  standard  would 
in  effect  need  to  be  taken  by  the 
manufacturer  or  remanufacturer  of  the 
engine.  Any  meaningful  attempt  by  a 
state  to  achieve  emission  reductions 
through  in-use  emission  standards 
would  be  expected  to  require  some 
actions  to  comply.  As  described  above, 
this  would  necessarily  affect  the 
manufacturers  and/or  remanufacturers. 
This  would  apply  to  all  state  test 
programs  designed  to  enforce  any 
nonfederal  standards,  and  would  also 
hold  true  for  state  test  programs  using 
nonfederal  test  procedures,  since  both 
would  have  the  practical  effect  of 
impacting  locomotive  design. 

However,  EPA  is  not  sure  whether 
states  are  preempted  from  adopting  an 
in-use  test  program  to  enforce  the 
federal  standards.  A  duplicative  state 
program  would  increase  the  total 
number  of  in-use  locomotive  emission 
tests  conducted  each  year;  the  greater 
the  number  of  states  that  adopt  such  a 
program,  the  greater  the  number  of  in- 
use  tests.  Given  the  relatively  small 
number  of  new  engines  produced  each 
y^,  and  the  small  total  number  of  in- 
use  locomotives,  the  proUferation  of 
such  duplicative  programs  could 
effectively  require  manufacturers  to 
include  larger  compliance  margins  in 
the  design  of  their  engines  to  deal  with 
this  imknown  risk.  This  is  because 
manufecturers  recognize  that,  given 
manufacturing,  facility,  product  and  test 
variability,  measured  emissions  will 
vary  from  locomotive  to  locomotive  and 
there  will  always  be  a  nonzero 
probability  of  in-use  failure.  However, 


the  more  testing  that  is  conducted,  the 
greater  likelihood  that  at  least  one 
failure  would  be  identified.  In  response 
to  this  probability  and  the  customers' 
desire  that  no  failures  occur  in  use, 
manufacturers  might  feel  compelled  to 
design  their  locomotives  such  that  the 
average  emissions  rate  is  far  enough 
below  the  level  of  the  standard  that  the 
risk  of  their  locomotives  failing  an  in- 
use  test  program  approaches  zero.  This 
could  affect  the  original  locomotive 
engine  design  because  achieving  lower 
average  levels  means  that  lower 
emission  targets  are  necessary. 
Nevertheless,  EPA  is  not  sure  that  these 
argiunents  justify  a  categorical 
preemption  of  state  testing  of 
locomotives  in-use  using  the  federal  test 
procedure.  EPA  requests  comment  on 
this  position. 

Based  on  the  limited  ability  of 
operators  to  reduce  emissions,  the 
relationship  between  operators  and  new 
locomotive  manufacturers  or 
remanufacturers,  the  expectation  that 
states  would  only  adopt  in-use  emission 
standards  that  would  require  additional 
reductions,  and  the  potential  impact  of 
in-use  testing  on  interstate  commerce, 
EPA  believes  that  nonfederal  state  in- 
use  testing  programs  should  be 
preempted  as  they  would  amount  to 
emission  standards  for  the  manufacturer 
or  remanufacturer  of  new  locomotive 
engines.  This  combination  of  factors 
appears  unique  to  this  industry,  and 
EPA  would  not  expect  the  same 
preemption  result  to  apply  under  other 
circumstances.  The  Agency  continues  to 
believe  that  state  in-use  testing 
programs  for  motor  vehicles  and  other 
nonroad  engines,  including  inspection 
and  maintenance  (I/M)  programs,  are 
not  preempted  under  the  Act. 

This  discussion  of  state  controls  that 
would  be  preempted  under  the 
regulation  proposed  today  is  not 
intended  to  be  exclusive.  Any  state 
control  that  would  affect  bow  a 
manufacturer  designs  or  produces  new 
(including  remanufactured)  locomotives 
or  locomotive  engines  would  be 
preempted.  EPA  believes  that  section 
209(e)(1)(B)  and  the  regulations 
proposed  today  should  be  interpreted 
broadly  in  this  context,  in  recognition  of 
the  unique  drcvunstances  affecting  this 
industry  as  described  above,  including 
the  impact  on  interstate  commerce  of 
state  emissions  controls  on  locomotives. 
EPA  believes  this  is  consistent  with  the 
text  of  section  209(e)(1)(B).  the 
legislative  history,  and  the  applicable 
case  law.  The  Agency  believes  that  any 
state  control  within  the  specific 
categories  described  above  would  act  as 
an  emission  standard  or  requirement  for 
new  locomotives  or  engines  and  should 


be  preempted.  EPA  invites  comment  on 
this  view,  including  whether  regulatory 
provisions  should  be  included  to  allow 
states  to  show  that  a  sp>ecific  control 
does  not  affect  how  a  manufacturer  or 
remanufacturer  designs  a  new 
locomotive  or  engine,  and  would 
therefore  not  be  preempted. 

It  is  important  to  note  that  certain 
categories  of  potential  state 
requirements  would  also  be  prohibited 
under  the  proposed  regulations  because 
they  would  require  operators  to  make 
adjustments  to  a  locomotive  that  would 
constitute  tampering  under  the  Act  and 
the  proposed  regulations.  Under  section 
203(a)(3)  of  the  Act,  tampering  includes 
actions  that  can  reasonably  be  expected 
to  contribute  to  an  increase  in  emissions 
of  a  regulated  pollutant.  For  example,  a 
state  requirement  to  alter  the  fuel 
injection  system  or  air  intake  system  of 
a  locomotive  to  achieve  NOx  reductions 
is  likely  to  cause  increased  FM  and 
smoke  emissions.  Therefore,  it  is  highly 
likely  that  a  railroad  operator  could  not 
comply  with  the  state  requirement 
without  making  an  adjustment  to  its 
locomotive  that  can  reasonably  be 
expected  to  result  in  an  increase  in 
emissions  of  a  regulated  pollutant,  and 
would  therefore  be  violating  the  federal 
prohibition  against  tampering.  In  such 
cases  where  it  would  be  impossible  to 
comply  with  the  state  requirement 
without  violating  a  federal  prohibition, 
the  federal  law  would  preempt  the  state 
law.  For  this  reason,  such  state 
requirements  would  be  prohibited 
under  the  proposed  national  rule. 

VI.  Emission  Reduction  Technology 

This  rulemaking  will  be  the  first  time 
locomotives  and  locomotive  engines 
have  been  subject  to  EPA  regulation  for 
the  pollutants  of  HC.  CO.  NOx.  PM  and 
smoke.  Much  of  this  discussion  of  the 
emission  reduction  technologies  is 
based  on  EPA's  ex{)erience  regulating 
similar  but  smaller  diesel  engines  used 
in  highway  trucks  since  the  1970's. 
While  many  of  the  emission  control 
technologies  for  highway  trucks  are 
applicable  to  locomotives  and 
locomotive  engines,  the  design  and 
operation  of  locomotives  and 
locomotive  engines  may  preclude  the 
effective  use  of  some  of  these 
technologies.  The  following  paragraphs 
discuss  the  emission  control  strategies 
that  EPA  believes  are  likely  to  be 
available  to  comply  with  today's 
proposed  standards.  These  emission 
control  strategies  are  considered 
separately  for  the  three  levels  of 
proposed  standards  (i.e.,  Tier  0,  Tier  I 
and  Tier  n  standards). 

Technologies  EPA  believes  could  be 
used  to  comply  with  the  proposed 
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emission  standards  are  listed  in  Table 
VI-1.  As  is  discussed  below,  EPA  has 
estimated  which  of  these  technologies 
are  most  likely  to  be  employed  by 
manufacturers  and  remanufacturers  to 
meet  today's  proposed  standards.  These 


estimates  are  for  purposes  of  calculating 
cost-effectiveness  and  appropriate  levels 
of  control  only;  they  are  not  mandated 
control  strategies.  EPA  developed  these 
estimates  based  on  its  past  experience 
with  on-highway  diesel  engines,  as  well 


as  numerous  discussions  with 
manufacturers  and  railroads.  An 
extended  discussion  of  these 
technologies  and  their  potential  to 
reduce  emissions  from  locomotives  is 
included  in  the  RSD. 


Table  V1 1.— Emission  Reduction  Technologies 


NOx  Reduction  Strategies 


Air  Handing 


Fuel  Delivery  Systems 


Electronic  Control  Systems  .. 
Combustion  chamt)er  design 
Afteffreatment „ 


Turbocharging. 

Air  to  liquid  charge  air  cooling. 

Air  to  air  charge  air  cooling. 

Turbo  compounding. 

Exhaust  Gas  Recirculation  (EGR). 

Compression  Ratio,  Closed  crankcase. 

Injection  pressure  and  Nozzle  Design. 

Reopbmized  injection  timing. 

Increased  injection  rate. 

Injection  rate  shaping. 

Electronic  controls. 

Geometry,  swirl. 

Reduction  catalyst. 

Chemical  Addhion. 


PM  and  Smoke  Reduction  Strategies^ 


Comtxtstion  chamtier  design 


Fuel  delivery  Systems 


Aftertreatrrwnt  . 
Smoke  Control 
Lubricants  


inaeased  swirl. 

Reduced  crevice  volume. 

Ceramic  materials. 

Ir)creased  injection  pressure. 

Limit  sac  volume. 

Trap  or  catalytic  oxidizer. 

Limiter  on  rate  of  increase  of  fueling. 

Synthetic  oils. 

Reduction  in  engine  oil  consumption. 


'  Most  technologies  that  reduce  particulate  emissions  will  also  reduce  HC,  CO  and  smoice  to  some  extent. 


A.  Tier  0  Standards 

EPA  expects  that  locomotives 
currently  equipped  with  turbocharged 
engines  will  most  likely  employ 
improved  fuel  injection,  enhanced 
charge  air  cooling,  and  to  some  extent 
retarding  of  injection  timing  to  reduce 
NOx  emissions  to  below  the  level  of  the 
p>roposed  standards.  (Note:  the  proposed 
Tier  0  standards  would  not  require 
emission  reductions  in  HC,  CO,  or  PM 
compared  to  current,  uncontrolled 
levels.  The  Tier  0  standards  for  HC.  CO 
and  PM  are  essentially  caps  to  prevent 
large  increases  in  those  emissions 
compared  to  current  levels.)  Where 
practical  and  cost-effective,  some  of  the 
pre-2000  locomotives  may  be  equipped 
with  electronic  controls  as  a  means  of 
avoiding  a  loss  in  fuel  efficiency 
resulting  from  injection  timing  retard. 
Improved  fuel  injection  is  expected  to 
include  injection  rate  changes, 
modifications  to  the  spray  patterns,  and 
a  reduction  in  injector  sac  volume. 
There  may  also  be  some  small 
modifications  to  the  piston  design. 
Additionally,  some  models  may  require 
enhanced  smoke  controls  to  limit  smoke 
during  increases  in  engine  power.  In  the 
case  of  naturally  aspirated  engines, 
modified/improved  fuel  injection  and 
some  retarding  of  injection  timing  are 


expected  to  be  the  control  strategies  of 
choice.  The  addition  of  electronic 
controls  may  also  be  employed. 

B.  Tier  I  Standards 

The  proposed  Tier  I  emission 
standards  will  require  an  approximately 
48  percent  reduction  in  NOx  emissions 
from  current  levels,  and  may  require 
some  small  reductions  in  HC,  CO,  and 
PM  emissions  (actual  reductions  will 
depend  upon  the  size  of  the  compliance 
margins  that  manufacturers  choose  to 
include  in  their  designs).  These 
locomotives  can  be  expected  to 
incorporate  the  technologies  as  outlined 
above  for  the  Tier  0  standards,  in 
conjimction  with  or  su{>erseded  by  the 
following  additional  technologies. 
Engine  combustion  temperatures  will 
need  to  be  reduced  further;  additional 
improvements  in  charge  air  cooling  can 
therefore  be  expected.  This  could 
require  a  charge  air  cooling  system 
using  a  separate  coolant  as  the  cooling 
medium.  To  achieve  additional 
reductions,  engine  manufacturers  are 
expected  to  employ  a  comprehensive 
emission  management  system  consisting 
of  optimized  engine  fuel  injection 
strategies  through  electronic  controls. 
Changes  in  the  configuration  of  the 
combustion  chamber  and  piston  ring 


location  may  begin  to  appear  in  engines 
complying  with  the  Tier  I  standards. 

C.  Tier  II  Standards 

The  proposed  Tier  n  emission 
standards  will  require  more  than  a  60 
percent  reduction  in  NOx  emissions  and 
50  percent  reduction  in  PM  and  HC 
emissions  from  current  levels,  with 
smaller,  but  significant,  reductions  in 
CO  emissions.  EPA's  current  estimate  of 
the  technologies  that  will  be  used  to 
comply  with  these  emission  standards 
includes  continued  improvement  in 
charge  air  cooling,  fuel  management 
(including  the  introduction  of  "rate 
shaping"),  and  combustion  chamber 
configuration,  in  conjunction  with  an 
optimized  electronic  control  system.  It 
is  uncertain,  at  this  time,  whether  some 
form  of  exhaust  gas  recirculation  (EGR) 
or  reduced  oil  consiunption  will  also  ^ 
necessary. 

EPA  requests  conunent  on  its 
viewpoints  and  expectations  expressed 
in  this  section.  Commenters  are 
encouraged  to  direct  their  comments 
toward  a  description  of  the  technologies 
they  believe  would  be  necessary  to  meet 
the  standards  discussed  above. 
Commenters  should  address  issues  of 
feasibility,  durability  and  costs  of  the 
technologies  they  believe  will  be 
required. 


UMI 
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Vn.  Benefits 

This  section  contains  a  brief  summary 
of  the  emission  benefits  expected  firom 
the  proposed  national  locomotive  and 
locomotive  engine  rulemaking.  The 
complete  analysis  of  the  expected 
benefits  is  contained  in  the  RSD.  The 
primary  focus  of  this  rulemaking  is  on 
reducing  NOx  and  PM  emissions.  There 
are  also  reductions  in  HC  and  CO. 

The  .benefits  analysis  was  performed 
in  three  steps.  First,  the  baseline 
locomotive  fleet  composition,  emissions 
rates  and  total  inventory  were 


determined.  Second,  future  fleet 
composition  was  projected,  from  which 
percentage  emissions  reductions  for  the 
fleet  were  calculated  for  NOx  and  PM. 
Finally,  those  percent  reductions  were 
applied  to  the  baseline  fleet  emissions 
inventories  to  arrive  at  mass  emissions 
reductions  for  the  fleet.  Table  VII-1 
contains  a  summary  of  both  the  fleet 
percentage  and  mass  reductions  for  both 
NOx  and  PM.  In  addition  to  the  NOx 
and  PM  benefits  shown  in  Table  VII-1. 
today's  proposed  regulations  provide 
reductions  in  HC  and  CO.  EPA 
estimated  those  reductions  by 


calculating  the  ratios  of  the  proposed 
HC  and  CO  emissions  standard  percent 
reductions  to  the  PM  standard 
reductions,  and  applying  those  ratios  to 
the  PM  benefits  previously  calculated. 
EPA  estimated  that  by  2040  the 
proposed  regulations  will  result  in  total 
reductions  of  274924  metric  tons  of  HC 
and  240075  metric  tons  of  CO.  These 
total  HC  and  CO  reductions  amount  to 
average  annual  reductions  of  6705 
metric  tons  of  HC  and  5855  metric  tons 
of  CO  per  year.  EPA  requests  comment 
on  all  aspects  of  this  benefits  analysis. 


TABLE  VII-1.— Natkdnwide  Emission  Reductions  of  NOx  and  PM  Compared  to  1990  Baseline  Levels 

[Metric  tons  per  year] 


NOx 

PM 

Year 

Percent 
reduction 

Mass 

reduction 

Percent 
reduction 

Mass 

reductxxi 

2000 „ 

6.7 
35.7 
39.2 
46.2 
59.7 

65.538 
348.022 
382.361 
451.038 
581,934 

0.0 

1.2 

7.3 

19.3 

42.4 

0 

2005 

2020  ZZZZZ'ZZZ'ZZZZZIZZZZZZZZZZZZZ'Z 
2040 

291 
1.747 
4,667 

10.224 

vm.  Costs 

This  section  contains  a  summary  of 
EPA's  estimate  of  costs  associated  with 
the  proposed  national  locomotive 
rulemaking.  In  general,  the  Agency  used 
a  conservative  approach  to  estimating 
costs  by  using  the  higher  end  of  any  cost 
ranges  that  were  developed  for  specific 
cost  components.  Costs  are  presented 
for  Tier  0.  Tier  I  and  Tier  11  locomotives 
on  a  per  locomotive  basis.  Cost 
components  consist  of  initial  equipment 
costs,  which  include  the  one-time 
hardware  costs  associated  with  meeting 


the  standards  (i.e.,  hardware,  such  as 
aftercoolers,  which  are  required  to  meet 
the  standards  initially,  but  are  not 
typically  replaced  during 
remanufacture).  as  well  as  research  and 
development  costs;  remanufacturing 
costs;  fiiel  economy  costs;  ^  and 
certification,  production  line  and  in-use 
testing  costs.  These  per  locomotive  costs 
are  presented  in  Tables  VIII-1  through 
VIII-3.  Overall  program  costs  and 
average  annual  program  costs  calculated 
from  the  per  locomotive  costs  and 
projections  of  future  locomotive  fleet 


composition,  and  based  on  a  foriy-one 
year  time  period,  are  presented  in  Table 
VIIl-4.  Where  applicable,  costs  are 
presented  in  actual  and  discounted 
format.  A  complete  discussion  of  the 
methodology  EPA  used  in  calculating 
these  costs  is  contained  in  the  RSD.  EPA 
requests  comment  on  all  asp>ects  of  this 
costs  analysis,  and  especially 
encourages  information  and  estimates 
from  manufacturers  and 
remanufacturers  regarding  the  potential 
costs  of  compliance  with  the  proposed 
regulations. 


TABLE  VIII-1  .—Cost  Per  Locomotive— Tier  0  Standards 


Cost  component 

Cost 

Comments 

Initial  Equipment  „ 

Remanufacture 

Fuel  _ 

Testing: 

Cert 

$75.000 . 

3.000 „ 

0 

125.. 

20 

10  FTP 

115  Short  Test 

Occurs  in  year  1 . 

$1000  per  remarKifacture  (average  of  3  over 

lifetime). 
Total  lifetime  cost 

Occurs  in  year  1. 
Occurs  in  year  1 . 
Occurs  in  years  1-40. 
(Average  of  17). 

Prod  Une  

In-use 

Total  Cost 

80.270 

xi 

TABLE  VIII-2.— Cost  Per  Locomotive— Tier  I  Standards 


Cost  comporient 


Cost 


Comments 


Initial  Equipment 


$100.000 ~ :.... I  Occurs  in  year  1. 


M  The  fuel  economy  estimates  used  in  this 
analysis  are  worst  case.  Based  on  EPA's  experience 
in  regulating  on-highvray  diesel  engines. 


compliance  with  emission  standards  often  imptroves 
fuel  economy,  especially  in  cases  where  electronic 
control  systems  are  utilized. 
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TABLE  vm-2.— Cost  Per  Locomotive— Tier  I  Standards— Continued 

Cost  component 

Cost 

Comments 

Remanufacture  _ „ 

12.000 

$2000  in  Years  6.  12,  18.  24,  36. 
Total  lifetime  cost 

Occurs  in  year  1. 

Fuel _„ 

0 

378 

Testing: 

Cert 

Prod  Line 

238 

In-use 

10  Full  FTP 

Occurs  in  years  1-40. 

115  Short  Test 

Total  Cost 

117.616 

Table  VIII-3.— Cost  Per  Locomotive— Tier  il  Standards 


Cost  component 


Initial  Equipment 
Remanutacture  ... 

Fuel 

Testing: 

Cert 

Prod  Line  .... 

Irvuse 


Total  Cost  266,484 


Cost 


$200,000  > 

18.000 

42.500 


703'  

281  

10  Full  FTP 

115  Short  Test 


Comments 


Occurs  in  year  1 . 

$3000  in  Years  6,12.18.24.30.36. 

Total  lifetime  cost. 

Occurs  in  year  1 . 
Occurs  in  year  1 . 
Occurs  in  years  1-40. 


drop  to  $S  781  pwtooinwSeafter'  ^"*"^  ^  research,  development  and  certification  costs  are  recovered  in  five  years.  Total  costs  would 


years 

TABLE  VMM.— Summary  of  41 
Year  Total  Locomotive  Program 
Costs 

[miMons] 


Actual 

NPV 

Tier  0 

$1,526 

286 

1.301 

76 

$1,193 
211 

Tier  1 

Tier  II 

428 

Average  Annual 

45 

Total 

3,113 

1.831 

'  The  NPV  costs  are  based  on  a  seven  per- 
cent discount  rate.  A  three  percent  rate  would 
yieW  an  average  annual  cost  of  558  million 
and  a  total  cost  of  $2,360  million. 


K.  Cost-Efiiectiveness 

The  costs  for  NOx  or  PM  reductions 
are  di^icult  to  assign  to  a  single 
pollutant  due  to  the  relationship 
between  NOx  and  PM  emission 
generation.  EPA  computed  cost- 
effectiveness  for  this  rulemaking  using 
only  the  NOx  reductions,  and  using  the 
combined  NOx  and  PM  reductions. 
Costs  presented  below  are  for  all 
reductions.  It  should  be  remembered 
that  there  would  also  be  some  emission 
reductions  in  HC  and  CO  that  would  be 
achieved  from  the  same  technology  that 
is  used  for  NOx  and  PM  control, 

TABLE  IX-1.— Cost  Effectiveness 


enhancing  the  benefits  of  the  program 
without  significantly  impacting  the  cost. 

The  following  table  (Table  IX-1) 
summarizes  the  costs  and  emission 
benefits  of  the  national  locomotive 
rulemaking.  Costs  and  emission  benefits 
were  computed  over  a  41  year  program 
run.  f  In  computing  costs.  EPA  has 
generally  used  conservative  estimates 
which  are  fairly  consistent  with  the 
manufacturers'  own  cost  estimates.  EPA 
therefore  believes  this  analysis  to  be  a 
worst-case  scenario  in  terms  of  cost  to 
industry. 


Total  Emission  Reductions  (mlHions  metric  tons)  .. 

Total  Costs  (million  $) 

Annual  Emission  Reductions  (miMons  metric  tons) 

Annual  Costs  (millions  $)  

Cost  Ef»ectiveness($/ton) 


UMI 


X.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  desires  full  public  participation 
in  arriving  at  final  rulemaking 
decisions.  EPA  solicits  comments  on  all 
aspects  of  today's  proposal  fi-om  all 
interested  parties.  Wherever  applicable, 
full  supporting  data  and  detailed 


"  EPA  uied  a  41-year  program  run  to  more 
accurately  reflect  lifetime  costs  associated  with 


analyses  should  also  be  submitted  to 
allow  EPA  to  make  maximum  use  of  the 
comments.  Commenters  are  especially 
encouraged  to  provide  specific 
suggestions  for  changes  to  any  aspects  of 
the  proposal  that  they  believe  need  to  be 
modified  or  improved.  All  comments 
should  be  directed  to  the  EPA  Air 


locomotives  and  locomotive  engine;,  which  have 
long  lives  (40  years  or  more). 


Docket  Section,  Docket  No.  A-94-31 
(see  ADDRESSES). 

Commenters  desiring  to  submit 
proprietary  information  for 
consideration  should  clearly  distinguish 
such  information  firom  other  comments 
to  the  greatest  extent  possible  and  label 
it  "Confidential  Business  Information." 
Submissions  contaiaing  such 
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proprietary  information  should  be  sent 
directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
insure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  base  the 
final  rule  in  part  on  a  submission 
labeled  as  confidential  business 
information,  then  a  nonconfidential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  DATES)  should,  if 
possible,  notify  the  contact  person  listed 
above  of  such  intent  at  least  seven  days 
prior  to  the  day  of  the  hearing  to  allow 
for  orderly  scheduling  of  the  testimony. 
The  contact  person  should  also  be 
provided  an  estimate  of  the  time 
required  for  the  presentation  of  the 
testimony  and  notification  of  any  need 
for  audio/visual  equipment. 

It  is  suggested  that  sufficient  copies  of 
the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  it  will  be  helpful  for  EPA  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  prior  to  the  scheduled 
hearing  date,  in  order  for  EPA  staff  to 
give  such  material  full  consideration. 
Such  advance  copies  should  be 
submitted  to  the  contact  person  listed 
above. 

The  official  record  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the 
EPA  Air  Docket  Section,  Docket  No.  A- 
94-31  (see  AOOnESSES) 

XI.  Administrative  Desigiiation  and 
Regulatory  Assessment  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 


annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
government  or  communities;  (2)  create  a 
serious  inconsistency  or  otherwise 
interfere  with  action  taken  or  planned 
by  another  agency;  (3)  materially  alter 
the  budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  EPA  has  determined  that 
this  is  a  "significant  regulatory  action" 
within  the  meaning  of  the  Executive 
Order.  EPA  has  submitted  this  action  to 
OMB  for  re\'iew.  Changes  made  in 
response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act 
(RFA)  3«  generally  requires  an  agency  to 
conduct  a  regulatory  flexibility  analysis 
of  any  rule  subject  to  notice  and 
comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  aiid  small  governmental 
jurisdictions.  This  proposal  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  Agency  has  identified  two  types  of 
small  entities  which  could  potentially 
be  impacted  by  this  proposal:  Small 
businesses  involved  in  locomotive 
remanufacturing  and  small  short  line 
railroads.  EPA  believes  that,  while 
today's  proposal  could  potentially  affect 
both  of  these  groups,  the  impacts  would 
be  minimal  or  nonexistent  for  the 
following  reasons. 

In  the  case  of  small  remanufacturing 
businesses,  the  proposed  rules 
governing  remanufacturing  of 
locomotives  or  locomotive  engines 
require  that  any  remanufacture  of  post- 
1972  locomotives  or  engines  (except 
those  exempted  from  the  remanufacture 
requirements,  as  discussed  in  the  next 
paragraph)  be  done  such  that  the 
resultant  locomotive  or  locomotive 
engine  is  in  a  configuration  certified  as 
meeting  applicable  emissions  standards. 
The  certification  of  a  remanufactured 
locomotive  or  engine  configuration  has 
two  cost  components  associated  with  it. 


»  5  U.S.C  605(b). 


The  first  is  the  cost  of  developing  and 
manufacturing  the  requisite  emission 
control  technology.  The  second  is  the 
cost  of  emission  testing  associated  with 
compliance.  Small  remanufacturing 
businesses  often  do  not  do  their  own 
research  and  development  for  the 
technolog)'  they  use,  but  instead 
purchase  the  hardware  from  larger 
firms.  It  is  expected  that  today's 
proposed  requirements  will  not  change 
this  practice,  and  that  these  small  firms 
will  enter  into  contractual  agreements 
with  larger  firms.  Under  such  an 
arrangement  the  larger  firms  will 
continue  to  do  the  development  work 
and  will  be  the  certificate  holder  for  a 
particular  engine  family  and,  as  the 
certificate  holder,  would  be  responsible 
for  providing  an  emissions  warranty  and 
conducting  the  PLT  and  in-use  testing 
programs,  as  required  by  the  proposed 
regulations.  This  type  of  arrangement  is 
ex{>ected  to  resolve  the  issue  of 
technology  development  and 
manufacturing  costs  for  small 
remanufacturing  businesses.  The 
Agency  requests  comments  regarding 
whether  additional  provisions  should  be 
established  to  minimize  market  shifts 
that  could  adversely  affect  small 
businesses  that  either  manufacture  or 
remanufacture  parts  for  locomotive 
remanufacturing. 

In  the  case  of  the  small  railroads,  the 
Agency  believes  that  the  amount  of 
leadtime  provided  in  today's  proposal 
should  allow  for  sufficient  advance 
planning  to  minimize  the  impacts.  First, 
these  small  railroads  do  not  tend  to 
purchase  freshly  manufactured 
locomotives,  but  instead  purchase  used 
locomotives  from  the  Class  I  railroads. 
For  this  reason  the  costs  associated  with 
the  compliance  of  freshly  manufactured 
locomotives  would  not  be  borne  by  the 
small  railroads.  Additionally,  these 
small  railroads  will  likely  have  several 
years  following  the  effective  date  of 
today's  proposed  standards  before  any 
used  locomotives  they  purchase  will  be 
remanufactured,  and  thus  required  to 
comply  with  these  standards. 
Furthermore,  the  Agency  proposes  to 
allow  an  exemption  for  railroads  with 
500  employees  or  less  from  the  Tier  0 
standards,  as  discussed  earlier  in  this 
notice.  Finally,  the  Agency  is  proposing 
that  the  railroad  in-use  test  program 
only  apply  to  Class  I  railroads,  thus 
exempting  all  small  railroads  from  this 
testing  requirement.  In  developing  this 
proposed  regulation,  EPA  has  tailored 
the  requirements  so  as  to  minimize  or 
eliminate  the  effects  on  small  entities. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  OfBce 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C  3501  et  seq.  An  Information 
Collection  Request  has  been  prepared  by 
EPA  (ICR  No.  1800.01)  and  a  copy  may 
be  obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  St.,  SW.,  Washington,  DC 
20460  or  by  calling  (202)  260-2740. 

The  information  being  collected  is  to 
be  used  by  EPA  to  certify  new 
locomotives  and  new  locomotive 
engines  in  compliance  with  applicable 
emissions  standards,  and  to  assure  that 
locomotives  and  locomotive  engines 
comply  with  applicable  emissions 
standards  when  produced  and  in-use. 

The  annual  puolic  reporting  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average 
494  hours  per  response,  with  collection 
required  quarterly  or  annually 
(depending  on  what  jjortion  of  the 
program  the  collection  is  in  response 
to).  The  estimated  number  of 
respondents  is  20  and  the  estimated 
number  of  responses  is  126.  The  total 
annualized  capital/startup  cost  is  $1.8 
million.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjusting 
the  existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  OMB  contit)l 
numbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9  and  48  CFR 
Chapter  IS. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
acciiracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden. 


including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division,  U.S. 
Environmental  Protection  Agency 
(2137),  401  M  St.,  SW,  Washington,  DC 
20460,  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.  Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  February 
11, 1997.  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  by  March  13, 1997.  The  final 
rule  will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4.  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  rraulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments 
because  the  rule  imposes  no  enforceable 
duty  on  any  State,  local  or  tribal 
governments.  Nothing  in  the  proi>osed 
program  would  significantly  or  uniquely 
affect  small  governments.  EPA  has 
determined  that  this  rule  contains 
federal  mandates  that  may  result  in 
expenditures  of  $100  millon  or  more  in 
any  one  year  for  the  private  sector.  EPA 
believes  that  the  proposed  program 
represents  the  least  costly,  most  cost 
effective  approach  to  achieving  the  air 
quality  goals  of  the  proposed  rule.  EPA 
has  performed  the  required  analyses 
under  Executive  Order  12866  which 
contains  identical  analytical 
requirements. 

XII.  Copies  of  Rulemaking  Documents 

The  preamble,  draft  regulatory 
language  and  draft  Regulatory  Support 
Document  (RSD)  are  available  in  the 
public  docket  as  described  under 
"ADDRESSES"  above  and  are  also 
available  electronically  on  the 
Technology  Transfer  Network  (TTN), 
which  is  an  electronic  bulletin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  Planning  and  Standards 
and  via  the  internet.  The  service  is  free 
of  charge,  except  for  the  cost  of  the 
phone  call. 

A.  Technology  Tmnsfer  Network  (TTN) 

Users  are  able  to  access  and  download 
TTN  files  on  their  first  call  using  a 
personal  computer  and  modem  per  the 
following  information. 
TTN  BBS:  919-541-5742  (1200-14400 

bps,  no  parity,  8  data  bits,  1  stop  bit) 
Voice  Helpline:  919-541-5384 
Also  accessible  via  Internet:  TELNET 

ttnbbs.rtpnc.epa.gov  Off-line: 

Mondays  from  8:00  AM  to  12:00  Noon 

ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  throu^  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>    GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>    OMS— Mobile  Sources 

Information 
<K>    Rulemaking  &  Reporting 
<6>    Non-Road 

<3>  File  area  #3  *  *  •  Locomotive 
Emission  Standards 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
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reverse  ehronological  order  with  brief 
descriptions.  To  dowrnload  a  Hie,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.  ZIP'ed)  files,  go  to  the 
TTN  top  menu.  System  Utilities 
(Command:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>oodbye  command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 


B.  Internet 

Rulemaking  documents  may  be  found 
on  the  internet  as  follows: 
World  Wide  Web 

http://www.epa.gov/omswww 
FTP 

ftp://ftp.epa.gov  Then  CD  to  the/pub/ 
gopher/OMS/directory 
Gopher 

gopher  ://gopher.epa  .gov :  70/ 11  / 
Offices/ Air/OMS 

Alternatively,  go  to  the  main  EPA 
gopher,  and  follow  the  menus: 

gopher.epa.gov 

EPA  Offices  and  Regions 

Office  of  Air  and  Radiation 

Office  of  Mobile  Sources 

List  of  Subjects 

40  CFR  Part  85 

Environmental  protection.  Air 
pollution  control,  Railroads. 


40  CFR  Part  89 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Nonroad  source 
pollution. 

40  CFR  Part  92 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Railroads, 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  31, 1997.  *. 
Carol  M.  Browner, 

Administrator. 

[FR  Doc.  97-3223  Filed  2-10-97;  8:45  am) 
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SOCUL  SECURITY  ADMINISTRATION 

20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  18] 
RiN0960-AE57 

Supptomantai  Security  Income; 
Datarmining  DisaMlity  for  a  Child 
Under  Age  18;  Interim  Final  Rules  With 
Request  for  Comments 

AOEHCY:  Social  Security  Administration. 
ACTION:  Interim  final  rules  with  request 
for  comments. 

SUMMARY:  These  rules  implement  the 
childhood  disability  provisions  of 
sections  211  and  212  of  Public  Law 
104-193,  the  Personal  ResponsibiUty 
and  Work  Opportunity  Reconciliation 
Act  of  1996  that  provide  a  new 
definition  of  disability  for  children  (i.e., 
individuals  under  age  18),  mandate 
changes  to  the  evaluation  process  for 
children's  disability  claims  and 
continuing  disability  reviews  (CDRs), 
and  require  that  disability 
redeterminations  be  performed  for  18- 
year-olds  eligible  as  children  in  the 
month  before  they  attain  age  18. 

DATES:  These  rules  are  effective 
beginning  April  14, 1997.  To  be  sure 
that  your  comments  are  considered,  we 
must  receive  them  no  later  than  April 
14,  1997. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  1585,  Baltimore,  MD  21235;  sent  by 
telefax  to  (410)  966-2830;  sent  by  E-mail 
to  "regulations@ssa.gov";  or  delivered 
to  the  Division  of  Regulations  and 
Rulings,  Social  Security  Administration, 
3-B-l  Operations  Building,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  between  8:00  a.m.  and  4:30  p.m. 
on  regular  business  days.  Comments 
may  be  inspected  during  these  same 
hours  by  making  arrangements  with  the 
contact  person  shown  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Bridgewater,  Legal  Assistant, 
Division  of  Regulations  and  Rulings, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235,  (410)  965-3298  for  information 
about  these  rules.  For  information  on 
eligibility  or  claiming  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213. 

SUPPLEMENTARY  INFORMATION: 

History 

Prior  to  the  enactment  of  Public  Law 
104-193  on  August  22, 1996,  the  Act 
defined  childhood  disability  in  relation 
to  the  definition  of  disability  for  adults. 


The  definition  of  disability  for  adults  in 
section  1614(a)(3)  of  the  Act  is  an 
inability  "to  engage  in  any  substantial 
gainful  activity  by  rea.son  of  any 
medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than 
twelve  months."  Prior  to  August  22, 
1996,  the  definition  of  disability  for 
children  (i.e.,  individuals  imder  the  age 
of  18)  was  contained  in  a  parenthetical 
statement  at  the  end  of  section 
1614(a)(3)(A):  A  child  was  considered 
disabled  for  purposes  of  eligibility  for 
SSI  if  he  or  she  •'*  *  •  sufi^erfed]  from 
any  medically  determinable  physical  or 
mental  impairment  of  comparable 
severity"  to  an  impairment(s)  that 
would  make  an  adult  disabled. 

Social  Security  Administration  (SSA) 
regulations  at  20  CFR  416.920  set  out  a 
five-step  sequential  evaluation  process 
for  determining  the  disability  of  adults: 

1.  Whether  the  adult  is  engaging  in 
substantial  gainful  activity; 

2.  Whether,  in  the  absence  of 
substantial  gainful  activity,  the 
individual's  medically  determinable 
impairment  or  combination  of 
impairments  is  "severe;" 

3.  Whether,  if  the  impairment(s)  is 
severe,  it  meets  or  medically  equals  the 
severity  of  a  listing  in  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  20  CFR  part  404  (the  Listing); 

4.  Whether,  if  the  impairment(s)  is 
severe  but  does  not  meet  or  equal  the 
severity  of  a  listing,  the  individual 
retains  the  capacity  to  do  his  or  her  past 
relevant  work,  considering  his  or  her 
residual  functional  capacity;  and 

5.  Whether,  if  past  relevant  work  is 
precluded,  the  individual  retains  the 
capacity  to  do  any  other  kind  of  work 
which  exists  in  significant  numbers  in 
the  national  economy,  considering  the 
individual's  residual  functional  capacity 
and  the  vocational  factors  of  age, 
education  and  work  experience. 

Until  1990.  if  a  child  was  not 
engaging  in  substantial  gainful  activity 
and  his  or  her  impairment(s)  met  the 
statutory  duration  requirement,  a  child's 
claim  for  SSI  benefits  based  on 
disability  was  decided  based  on 
whether  or  not  the  child's  impairment(s) 
met  or  equaled  the  severity  of  a  listing, 
as  in  the  third  step  of  the  process  for 
adults.  We  did  not  provide  additional 
evaluation  steps  for  children  as  we  did 
for  adults  because  it  was  inappropriate 
to  apply  the  vocational  rules  we  used 
for  adults  whose  impairments  do  not 
meet  or  equal  the  severity  of  a  hsted 
impairment  to  childhood  claims. 


Sullivan  v.  Zebley 

On  February  20, 1990,  in  the  case  of 
Sullivan  v.  Zebley.  493  U.S.  521  (1990). 
the  Supreme  Court  decided  that  the 
"listings-only"  approach  SSA  had  used 
to  deny  claims  for  SSI  benefits  based  on 
childhood  disability  did  not  carry  out 
the  "comparable  severity"  standard  in 
title  XVI  of  the  Act.  This  was  because 
the  listings  did  not  provide  for  an 
assessment  of  a  child's  overall 
functional  impairment.  The  Court  held 
that,  under  the  comparable  severity 
standard,  children  claiming  SSI  benefits 
based  on  disability  were  entitled  to  an 
assessment  as  part  of  the  disability 
determination  process,  comparable  to 
adults  who  have  impairments  that  do 
not  meet  or  equal  the  severity  of  a 
listing  and  who  receive  such  an 
individualized  assessment.  The  Court 
found  that,  whereas  adults  who  are  not 
found  to  be  disabled  under  the  Listing 
still  have  the  opportunity  to  show  that 
they  are  disabled  at  the  last  step  of  the 
sequential  evaluation  process,  no 
similar  opportunity  existed  for  children. 
The  Court  concluded  that,  although  the 
vocational  analysis  we  use  in  claims 
filed  by  adults  is  inapplicable  to  claims 
for  SSI  benefits  based  on  disability  filed 
by  children,  this  does  not  mean  that  a 
functional  analysis  could  not  be  applied 
to  children's  claims. 

The  Court  also  addressed  various 
aspects  of  the  way  in  which  we 
employed  the  Listing  in  evaluating    ' 
childhood  disability  claims.  The  Court 
stated  that  the  policies  for  establishing 
whether  a  child's  impairment(s)  was 
equivalent  in  severity  to  a  listed 
impairment  "exclude(dl  claimants  who 
have  unlisted  impairments  or 
combinations  of  impairments  that  do 
not  fulfill  all  the  criteria  for  any  one 
listed  impairment!"  The  Court  was  also 
concerned  that  all  claimants  be  given  an 
opportunity  for  an  assessment  of  their 
functional  limitations,  including  the 
effects  of  their  symptoms,  in 
establishing  medical  equivalence. 

The  Childhood  Rules  That  Resulted 
From  Zebley 

As  a  result  of  the  Zebley  decision,  we 
revised  the  rules  we  used  to  evaluate 
childhood  disability  claims  under  SSI. 
The  rules  were  first  published  in  the 
Federal  Register  on  February  11, 1991 
(56  FR  5534)  as  a  final  rule  with  a 
request  for  comments.  Following 
consideration  of  public  comments,  we 
published  a  final  rule  in  the  Federal 
Register  on  September  9, 1993  (58  FR 
47532). 

In  §  416.924(a)  of  the  prior  rules,  we 
defined  the  term  "comparable  severity" 
in  terms  of  the  impact  of  an  impairment 
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or  a  combination  of  impairments  on  a 
child's  ability  to  function 
independently,  appropriately,  and 
effiectively  in  an  age-appropriate 
manner.  The  rules  also  provided  that 
each  child  whose  impairment(s)  did  not 
meet  or  medically  or  functionally  equal 
the  requirements  for  any  listing  would 
have  an  "individualized  functional 
assessment"  (IFA),  an  evaluation  of  the 
impact  of  the  child's  impairment(s)  on 
his  or  her  overall  ability  to  function 

,  independently,  appropriately,  and    ' 
effectively  in  an  age-appropnate 
manner. 

In  fact,  the  rules  provided  three  steps 
at  which  we  would  consider  a  child's 
functioning.  At  each  of  these  steps,  we 
considered  the  impact  of  all  of  the 
child's  medically  determinable 
impairments  on  his  or  her  functioning 
and  considered  all  relevant  evidence, 
including  the  effects  of  the  individual's 
symptoms  and  the  side  effects  of 
medication.  We  considered  the  natiu^  of 
the  impairment(s),  the  child's  age,  the 
child's  ability  to  be  tested  given  his  or 
her  age,  the  child's  ability  to  perform 
age-appropriate  daily  activities,  and 
other  relevant  factors. 

First,  we  added  a  "severe 
impairment"  step  for  children  to 
parallel  step  2  of  the  adult  sequential 
evaluation  process.  At  this  step,  the 
threshold  for  further  evaluation  was 
whether  a  child  had  more  than  a  slight 
abnormality  or  a  combination  of  slight 
abnormalities  that  caused  more  than 
minimal  limitation  in  a  child's  ability  to 
function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner. 

Second,  at  step  3  of  the  sequential 
evaluation  process,  we  expanded  the 
rules  for  determining  equivalence  to  the 
Listing.  The  new  "functional 
equivalence"  rule  was  intended,  among 
other  things,  to  address  the  Supreme 
Court's  concerns  about  our  use  of  the 
Listing  in  childhood  cases.  Functional 
equivalence  provided  that,  if  a  child's 
impairment(s)  did  not  meet  or  medically 
equal  the  severity  of  any  listed 
impairment,  we  would  assess  the  child's 
functional  limitations  and  compare 
those  limitations  with  the  disabling 
functional  consequences  of  any  listed 
impairment,  without  regard  to  whether 
the  listed  impairment  chosen  for 
comparison  was  medically  "related"  to 
the  child's  impairment(s);  for  example, 
functional  equivalence  permits 
comparison  of  the  functional  limitations 
caused  by  a  physical  impairment  with 
the  functional  limitations  establishing 
disability  in  the  mental  disorders 
listings. 
Last,  for  those  children  whose 

.  impairments  were  not  of  listing-level 


severity,  the  rules  resulting  from  the 
Zebley  decision  included  an  entirely 
new  fourth  step  in  the  sequential 
evaluation  process  for  children.  At  this 
step,  we  used  the  IFA  to  assess  whether 
a  child's  severe  impairment(s),  while 
not  of  listing-level  severity,  was 
nonetheless  of  "comparable  severity"  to 
an  impairment(s)  that  would  disable  an 
aduh. 

The  IFA  addressed  the  functional 
impact  of  a  child's  impainnent(s)  in 
broad  areas  of  functioning,  which  we 
called  domains  and  behaviors,  such  as 
cognition,  communication,  and  motor 
abilities.  These  domains  and  behaviors 
were  intended  to  encompass  and  reflect 
all  the  things  that  a  child  may  do  at  any 
particular  age,  and  were,  therefore, 
intended  to  include  all  of  a  child's 
functioning. 

If  an  IFA  showed  that  a  child's 
impairment(s)  substantially  reduced  his 
or  her  ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner,  and  the 
impairment(s)  met  the  duration 
requirement,  we  found  the 
impairment(s)  to  be  of  comparable 
severity  to  an  impairment  that  would 
result  in  disability  in  an  adult,  and  the 
child  would,  therefore,  be  considered 
disabled.  If  the  impairment(s)  did  not 
substantially  reduce  the  child's  ability 
to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner,  or  if  it  did  not  meet 
the  duration  requirement,  we  found  the 
child  was  not  disabled.  For  most 
children,  the  rules  provided  examples  of 
how  "marked"  and  "moderate" 
limitations  in  the  domains  and 
behaviors  would  indicate  whether  there 
was  a  substantial  reduction  in 
functioning;  for  example,  "moderate" 
limitations  in  three  domains  would 
generally,  though  not  invariably,  result 
in  a  Hnding  of  disability. 

Summary  of  the  Childhood  Disability 
Provisions  of  Public  Law  104-193 

PubUc  Law  104-193  provides  a  new 
statutory  definition  of  disability  for 
children  claiming  SSI  beneHts  and 
directs  us  to  make  significant  changes  in 
the  way  we  evaluate  childhood 
disabiUty  claims.  Under  the  new  law,  a 
child's  impairment  or  combination  of 
impairments  must  cause  more  serious 
impairment-related  limitations  than  the 
old  law  and  our  prior  regulations 
required. 

Section  211(a)  of  Public  Law  104-193 
amended  section  1614(a)(3)  of  the  Act  to 
provide  a  definition  of  disability  for 
children  separate  from  that  for  adults. 
The  "comparable  severity"  criterion  in 
the  Act  was  repealed  and  replaced  with 
the  following  definition: 


(C)(i)  An  individual  under  the  age  of  18 
shall  be  considered  disabled  for  the  purposes 
of  this  title  if  that  individual  has  a  medically 
determinable  physical  or  mental  impairment, 
which  results  in  marked  and  severe 
funcUonal  limitations,  and  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months. 

(ii)  Notwithstanding  clause  (i),  no 
individual  under  the  age  of  18  who  engages 
in  substantial  gainful  activity  (determined  in 
accordance  with  regulations  prescribed 
pursuant  to  subparagraph  (E))  may  be 
considered  to  be  disabled. 

The  conference  report  that 
accompanied  Public  Law  104-193 
further  explained: 

The  conferees  intend  that  only  needy 
children  with  severe  disabilities  be  eligible 
for  SSI,  and  the  Listing  of  Impairments  and 
other  current  disability  determination 
regulations  as  modified  by  these  provisions 
properly  reflect  the  severity  of  disability 
contemplated  by  the  new  statutory 
definition.  In  those  areas  of  the  Listing  that 
involve  domains  of  functioning,  the 
conferees  expect  no  less  than  two  marked 
limitations  as  the  standard  for  qualification. 
The  conferees  are  also  aware  that  SSA  uses 
the  term  "severe"  to  often  mean  "other  than 
minor"  in  an  initial  screening  procedure  for 
disability  determination  and  in  other  places. 
The  conferees,  however,  use  the  term 
"severe"  in  its  common  sense  meaning. 

H.R.  Conf.  Rep.  No.  725, 104th  Cong.. 
2d  Sess.  328  (1996),  reprinted  in  1996 
U.S.  Code,  Cong,  and  Ad.  News  2649, 
2716.  The  House  report  contains  similar 
language.  See  H.R.  Rep.  No.  651, 104th 
Cong.,  2d  Sess.  1385  (1996),  reprinted  in 
1996  U.S.  Code,  Cong,  and  Ad.  News 
2183,  2444. 

Further  provisions  conraming 
childhood  disability  adjudication  are 
summarized  below  with  references  to 
the  relevant  sections  of  Public  Law  104- 
193. 

•  The  Commissioner  was  directed  to 
remove  references  to  maladaptive 
behavior  in  the  personal/behavioral 
domain  from  listings  112.00C2  and 
112.02B2c(2)  of  the  childhood  mental 
disorders  listings  (Section  211(b)  (1)). 

•  The  Commissioner  was  directed  to 
discontinue  the  IFA  for  children  in  20 
CFR  416.924d  and  416.924e  (Section 
211(b)  (2)). 

•  Within  1  year  after  the  date  of 
enactment,  we  must  redetermine  the 
eligibility  of  individuals  under  the  age 
of  18  who  were  eligible  for  SSI  based  on 
disability  as  of  August  22, 1996,  and 
whose  eligibility  may  terminate  by 
reason  of  the  new  law.  The  cases  are  to 
be  redetermined  using  the  eligibility 
criteria  for  new  applicants.  The  medical 
improvement  review  standard  in  section 
1614(a)  (4)  of  the  Act  and  20  CFR 
416.994a,  used  in  CDRs,  shall  not  apply 
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to  these  redeterminations  (Section 
211(d)  (2)). 

•  The  medical  improvement  review 
standard  for  determining  continuing 
eligibility  for  children  was  revised  to 
conform  to  the  new  definition  of 
disability  for  children  (Section  211(c)). 

•  Not  less  frequently  than  once  every 
3  years,  we  must  conduct  a  CDR  for  any 
childhood  disability  recipient  eligible 
by  reason  of  an  impairment(s)  which  is 
likely  to  improve.  At  the  option  of  the 
Commissioner,  we  may  also  perform  a 
CDR  with  respect  to  those  individuals 
under  age  18  whose  impairments  are 
unlikely  to  improve  (Section  212(a)). 

•  We  must  redetermine  the  eligibility 
of  individuals  who  were  eligible  for  SSI 
based  on  disability  in  the  month  before 
the  month  in  which  they  attained  age  18 
using  the  rules  for  determining  initial 
eligibility  for  adults.  We  will  do  the 
redetermination  during  the  1-year 
period  beginning  on  the  individual's 
18th  birthday.  Tbe  medical 
improvement  review  standard  used  in 
Q)Rs  does  not  apply  to  these 
redeterminations  (Section  212(b)). 

•  We  must  conduct  a  CDR  not  later 
than  12  months  after  the  birth  of  the 
child  for  any  child  whose  low  birth 
weight  is  a  contributing  factor  material 
to  our  determination  that  the  child  was 
disabled  (Section  212(c)). 

•  At  the  time  of  a  CDR,  a  child's 
representative  payee  shall  present 
evidence  that  the  child  is  and  has  been 
receiving  treatment  to  the  extent 
considered  medically  necessary  and 
available  for  the  disabling  impairment. 
If  a  payee  refuses  without  good  cause  to 
provide  such  evidence,  we  may  select 
another  representative  payee,  or  pay 
benefits  directly  to  the  child,  if  we 
determine  that  it  is  appropriate  and  in 
the  best  interests  of  the  child  (Section 
212(a)). 

These  rules  implement  all  of  the 
provisions  of  sections  211  and  212  of 
Public  Law  104-193,  with  the  exception 
of  section  211(d)(2).  Because  Public  Law 
104-193  repealed  the  "comparable 
severity"  disability  standard  for 
children,  and  eliminated  use  of  the  IFA, 
step  4  of  our  prior  sequential  evaluation 
process  (the  comparable  severity  step) 
has  been  removed.  To  be  found  disabled 
under  these  rules,  an  individual  under 
age  18  must  have  "marked  and  severe 
functional  limitations,"  which  means 
that  his  or  her  impairment  or 
combination  of  impairments  must  meet, 
or  medically  equal  or  functionally 
equal,  the  severity  of  a  listed 
impairment. 

Summary  of  Specific  Revisions 

These  interim  final  rules  revise  our 
prior  rules  for  deciding  initial  eligibility 


and  continuing  eligibility  for  children 
claiming  SSI  benefits  based  on 
disability.  They  also  provide  rules  for 
redetermining  the  eligibility  of 
individuals  who  attain  age  18  and  who 
were  eligible  for  SSI  based  on  disability 
in  the  month  before  the  month  in  which 
they  attained  age  18. 

Ine  major  changes  to  the  rules  are 
explained  below.  In  addition,  we  have 
added,  removed,  and  revised  language 
throughout  subpart  I  of  20  CFR  part  416 
to  remove  references  to  the  "comparable 
severity"  standard  and  our  prior 
regulato'ry  definition  of  disability 
interpreting  that  standard.  Since  these 
are  only  conforming  changes  to  comply 
with  the  new  law,  we  have  not 
summarized  each  of  them  in  this 
summary. 

These  rules  do  not  address  every 
aspect  of  the  evaluation  of  disability  of 
children  and  of  individuals  who  have 
attained  age  18.  They  implement 
primarily  those  changes  required  by 
Public  Law  104-193.  Therefore,  they 
must  be  read  in  the  context  of  all  our 
other  relevant  rules  for  determining 
disability. 

Appendix  1  to  Subpart  P  of  Part  404— 
Listings  112.00C  and  112.02B2 

Public  Law  104-193  mandates 
removal  of  references  to  "maladaptive 
behaviors"  in  listings  112.00C2  and 
112.02B2c(2)  in  the  childhood  mental 
disorders  section  of  the  Listing  of 
Impairments.  Listing  112.00C  explains 
the  severity  criteria  we  use  to  evaluate 
a  mental  impairment  in  most  of  our 
childhood  mental  disorder  listings. 
These  severity  criteria  are  often  referred 
to  as  the  "paragraph  B"  criteria  because 
they  are  found  in  paragraph  B  of  most 
of  the  listings  to  which  they  apply. 
Listing  112.02B2c(2)  was  a  particular 
paragraph  B  criterion  for  persistent, 
serious  maladaptive  behaviors  in 
children  aged  3  to  18.  Pursuant  to 
Public  Law  104-193,  we  have  removed 
all  references  to  "maladaptive 
behaviors"  in  listing  112.00C  and 
deleted  all  of  prior  listing  112.02B2c(2); 
we  have  also  redesignated  the 
"personal/behavioral"  area  as  the  area 
of  "personal  function."  For  this  reason, 
we  also  removed  the  reference  to 
"activities  of  daily  living"  from  former 
listing  112.02B2c(l),  which  we  now 
designate  as  listing  112.02B2C  because  it 
is  the  only  paragraph  remaining. 

The  area  of  personal  function  now 
pertains  only  to  self-care;  that  is,  the 
ability  to  help  oneself  and  to  cooperate 
with  others  in  taking  care  of  personal 
needs,  health,  and  safety  (e.g.,  feeding, 
dressing,  toileting,  bathing,  following 
medication  regimes,  and  following 
safety  precautions).  Further,  we  have 


clarified  the  description  of  the  social 
area  of  functioning  to  make  it  clearer 
that  many  impairment-related 
behavioral  problems  (including  those 
previously  considered  in  the  prior 
personal/behavioral  area)  are  likely  to 
have  their  most  significant  efi^ects  on  a 
child's  social  functioning. 

In  addition,  we  revised  the  fourth  area 
of  function  fit)m  "concentration, 
persistence,  and  pace"  to 
"concentration,  persistence,  or  pace." 
This  is  a  technical  correction  to  conform 
the  language  of  this  section  to  the  rules 
in  listings  112.00C3  and  112.02B2d, 
which  have  always  read  "deficiencies  of 
concentration,  persistence,  or  pace."  We 
made  a  corresponding  change  in  listing 
112.00C4,  which  also  used  the  word 
"and."  We  also  made  several 
clarifications  in  listing  112.00C2b.  The 
changes  are  not  substantive  and  are  only 
intended  to  parallel  the  adult  mental 
listing  12.00C2  with  appropriate 
language  for  children. 

Section  4 1 6.635    Responsibilities  of  a 
Representative  Payee. 

We  revised  this  section  to  provide 
that,  in  cases  in  which  the  beneficiary 
is  an  individual  under  age  18  (including 
cases  in  which  the  beneficiary  is  an 
individual  whose  low  birth  weight  is  a 
contributing  factor  material  to  our 
determination  that  the  individual  is 
disabled),  the  representative  payee  is 
responsible  for  ensuring  that  the 
beneficiary  is  and  has  been  receiving 
treatment  to  the  extent  considered 
medically  necessary  and  available  for 
the  condition  that  was  the  basis  for 
providing  benefits. 

Section  416. 902    General  Definitions 
and  Terms  for  This  Subpart 

We  have  added  four  new  definitions. 
First,  we  explain  that  a  disability 
redetermination  (see  §  416.987)  is  a 
redetermination  of  eligibility  based  on 
disability  using  the  rules  for  new 
applicants  appropriate  to  the 
individual's  age,  except  the  rules 
pertaining  to  performance  of  substantial 
gainful  activity.  Second,  we  explain  that 
the  term  impairment(s)  means  "a 
medically  determinable  physical  or 
mental  impairment  or  a  combination  of 
medically  determinable  physical  or 
mental  impairments." 

Third,  we  explain  that  the  term 
marked  and  severe  functional 
limitations,  when  used  as  a  phrase, 
means  the  standard  of  disability  in  the 
Act  for  children  claiming  SSI  benefits, 
and  is  a  level  of  severity  that  meets  or 
medically  or  functionally  equals  the 
requirements  of  a  listing.  We  explain 
that  the  separate  words  Marked  and 
severe  are  also  terms  used  throughout 
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this  subpart,  but  the  meanings  of  these 
words  in  the  phrase  marked  and  severe 
functional  limitations  is  not  the  same  as 
their  meanings  when  used  separately. 
The  meaning  of  the  phrase  marked  and 
severe  functional  limitations  derives 
directly  firom  the  legislative  history  of 
Public  Law  104-193,  quoted  in  the 
"Summary  of  the  Childhood  Disability 
Provisions  of  Public  Law  104-193," 
above.  Since  the  meanings  of  the 
separate  terms  marked  and  severe 
predate  enactment  of  Public  Law  104- 
193,  they  are  touched  on  in  this  section 
to  minimize  any  confusion  from  the 
new  law's  use  of  the  same  words,  used 
in  combination  with  a  different 
meaning.  Finally,  we  define 
Commissioner  to  mean  the 
Commissioner  of  Social  Security. 

Section  4 1 6.906    Basic  Definition  of 
Disability  for  Children 

We  have  revised  this  section  to 
replace  the  prior  "comparable  severity" 
standard  with  the  new  "marked  and 
severe  functional  limitations"  standard 
for  childhood  disability.  We  also  added 
the  statutory  provision  that  an 
individual  under  age  18  who  Bles  a  new 
claim  and  who  is  engaging  in 
substantial  gainful  activity  will  not  be 
considered  disabled.  For  clarity,  we 
added  language  specifying  our 
longstanding  policy  that  we  consider 
the  effects  of  combined  impairments  in 
assessing  whether  a  child  is  disabled. 

Section  416.911     Definition  of 
Disabling  Impairment 

Under  the  Act  and  our  regulations, 
individuals  who  file  new  applications 
for  benefits  based  on  disability  and  who 
are  engaging  in  substantial  gainful 
activity  are  found  not  disabled. 
However,  after  a  disabled  individual  is 
eligible  for  SSI,  the  Act  and  our 
regulations  permit  some  individuals  to 
try  to  work  without  losing  eligibility.  A 
recipient  of  SSI  benefits  who  begins  or 
retimis  to  work  despite  a  "disabling 
impairment"  may  be  found  eligible  for 
special  SSI  cash  benefits  and  for  special 
SSI  eligibility  status  under  §§416.260  ff. 
of  our  regulations. 

Section  416.911  provides  the 
definition  of  the  term  "disabling 
impairment"  for  such  cases.  We  have 
redesignated  all  but  the  last  sentence  of 
prior  §416.911,  which  was  applicable 
only  to  adults,  as  paragraph  (a)(l],  and 
added  a  paragraph  (b)(1)  to  define 
"disabling  impairment"  for  children. 
Final  paragraph  (a)(2)  takes  account  of 
the  new  rules  in  §  416.987  for  the 
disability  redeterminations  required  by 
section  212(b)  of  Public  Law  104-193. 
Consistent  with  this  section  of  the  new 
law,  the  rules  explain  that,  for  disabiUty 


redetermination  cases  of  individuals 
who  are  age  18,  and  who  were  eligible 
for  SSI  benefits  based  on  a  disability  for 
the  month  before  the  month  in  which 
they  attained  age  18,  a  disabling 
impairment  is  one  that  meets  the  criteria 
for  initial  eligibility  set  forth  in 
§§  416.920(c)  through  (f)  for  adults.  This 
is  because  the  new  law  specifies  that 
these  disability  redeterminations  shall 
apply  the  eligibility  criteria  for  new 
applicants,  and  not  the  medical 
improvement  review  standard 
provisions  of  section  1614(a)(4)  of  the 
Act  applicable  to  CDRs.  However,  step 
1  of  the  sequential  evaluation  process 
for  new  claims  (the  substantial  gainful 
activity  step)  will  not  apply.  For 
individuals  affected  by  this  provision 
who  have  a  disabling  impairment,  and 
who  are  working,  we  will  apply  the 
rules  in  §§416.260  ff.  We  redesignated 
as  paragraph  (c)  the  last  sentence  of 
prior  §  416.91 1 ,  which  provides  that 
earnings  are  not  considered  in  deeming 
whether  a  recipient  has  a  disabUng 
impairment(s),  because  it  applies  to 
both  adults  and  children. 

Section  416.919n    In  fanning  the 
Examining  Physician  or  Psychologist  of 
Examination  Scheduling,  Report 
Content,  and  Signature  Requirements 

We  have  amended  §416.919n(c)(6), 
which  concerns  the  opinion  of  a 
consulting  physician  or  psychologist 
about  an  individual's  ability  to  function 
despite  his  or  her  impairment(s),  to  add 
a  discussion  specific  to  childhood  cases 
to  make  it  clear  that  the  provision 
applies  to  both  adults  and  children. 

Section  416.924    How  We  Determine 
Disability  for  Children 

We  have  extensively  revised  this 
section,  which  provides  the  sequential 
evaluation  process  for  childhood 
disability  claims,  to  conform  to  the 
provisions  of  Public  law  104-193. 

We  have  deleted  former  paragraphs 
(a)  and  (f).  Prior  paragraph  (a)  defined 
comparable  severity  and  prior  paragraph 
(f)  discussed  the  IFA.  We  redesignated 
prior  paragraphs  (b)  through  (e)  as  (a)    . 
through  (d),  and  revised  them  as 
explained  below.  We  added  a  new 
paragraph  (e)  to  explain  what  we  will  do 
when  children  become  adults  (i.e.,  they 
attain  age  18)  after  they  file  their 
applications  for  SSI  benefits  based  on 
disability  but  before  we  make  a 
determination  or  decision.  We 
redesignated  prior  paragraph  (g)  as 
paragraph  (f),  but  it  is  otherwise 
unchanged.  Also,  we  added  a  new 
paragraph  (g). 

In  final  §416.924,  the  new  sequential 
evaluation  process  for  determining 
initial  eligibility  is: 


1.  Whether  the  child  is  engaging  in 
substantial  gainful  activity; 

2.  If  not,  whether  the  child  has  a 
medically  determinable  impairment  or 
combination  of  impairments  that  is 
severe;  and 

3.  If  the  child's  impairment(s)  is 
severe,  whether  it  meets  or  medically 
equals  the  requirements  of  a  listing,  or 
whether  the  functional  limitations 
caused  by  the  impairment(s)  are  the 
same  as  the  disabling  functional 
limitations  of  any  listing  and,  therefore, 
functionally  equivalent  to  such  listing. 

As  in  the  prior  sequential  evaluation 
process,  we  will  follow  the  steps  in 
order.  If  a  determination  or  decision  can 
be  made  at  a  step,  we  will  stop;  if  not, 
we  will  proceed  to  the  next  step. 

New  §  416.924(a),  "Steps  in 
evaluating  disability."  retains  basic 
guidance  from  prior  §  416.924(b}  that  is 
unaffected  by  the  new  law.  It  continues 
to  provide  that  we  will  consider  all 
relevant  evidence  in  a  child's  case 
record,  that  we  will  consider  all 
impairments  for  which  we  have 
evidence  and  their  combined  effects, 
and  that  we  will  evaluate  any 
limitations  in  a  child's  functioning  that 
result  from  a  child's  symptoms, 
including  pain.  We  have  removed  the 
reference  to  the  prior  IFA  step  and  made 
minor  revisions  to  reflect  the  new 
statutory  standard  and  the  new 
sequence  of  evaluation.  Because 
meeting  or  equaling  the  severity  of  a 
listing  is  now  the  last  step  of  the 
sequence,  we  have  emphasized  the 
importance  of  the  step  by  specifying 
that  a  child  will  be  disabled  if  his  or  her 
impairment(s)  meets,  medically  equals, 
or  functionally  equals  the  severity  of 
any  listing.  We  also  changed  references 
to  the  "abiUty  to  function"  to 
"functioning"  in  order  to  conform  to  the 
new  statutory  definition  of  disability, 
which  is  now  expressed  in  terms  of 
"marked  and  severe  functional 
limitations." 

Final  paragraphs  (b)  through  (d) 
provide  more  detail  on  the  sequential 
evaluation  steps  outlined  in  paragraph 
(a).  Final  paragraph  (b),  "If  you  are 
working,"  is  the  same  as  prior  paragraph 
(c).  A  child  who  files  a  new  application, 
and  who  is  engaging  in  substantial 
gainful  activity,  will  be  found  not 
disabled  as  required  by  the  statute.  Final 
paragraph  (c),  "You  must  have  a  severe 
impairment(s),"  is  substantively  the 
same  as  prior  paragraph  (d),  but  revised 
to  reflect  the  new  law.  At  step  two  of  the 
sequential  process,  we  will  continue  to 
evaluate  whether  a  child  has  a  "severe" 
impairment  or  combination  of 
impairments.  We  now  provide  that  if  a 
child  has  a  slight  abnormality  or  a 
combination  of  slight  abnormalities  that 
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causes  no  more  than  minimal  functional 
limitations,  we  will  find  that  the  child 
does  not  have  a  severe  impairment  and, 
therefore,  is  not  disabled.  The  phrase 
"minimal  functional  Umitations" 
replaces  the  phrase  hx)m  our  prior  rules 
"minimal  limitation  in  your  abiUty  to 
function,  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner,"  which,  as  noted  above,  was 
derived  from  the  prior  statutory 
definition  of  disability. 

Final  jwragraph  (d)  "Your 
impairment(s)  must  meet,  medically 
equal,  or  functionally  equal  in  severity 
a  listed  impairment  in  appendix  1," 
explains  that  an  impairment(s)  causes 
marked  and  severe  functional 
limitations  if  it  meets,  medically  equals 
or  functionally  equals  the  severity  of  a 
listed  impairment.  Thus,  if  a  child's 
impairment(s)  meets,  medically  equals, 
or  functionally  equals  in  severity  a 
listing  (and  meets  the  duration 
requirement),  we  will  find  the  child 
disabled.  If  a  child's  impairment(s)  does 
not  meet  or  medically  equal  or 
functionally  equal  in  severity  any 
listing,  or  does  not  meet  the  duration 
requirement,  we  will  find  the  child  not 
disabled.  We  have  removed  the 
language  from  prior  paragraph  (e)  that 
sard  a  child's  claim  would  not  be  denied 
because  his  or  her  impairment(s)  was 
not  of  listing-level  severity. 

We  addeo  a  new  paragraph  (e),  "If 
you  attain  age  18  after  you  file  your 
disabihty  application  but  before  we 
make  a  determination  or  decision,"  to 
explain  what  we  will  do  in  such  cases. 
We  will  use  the  rules  for  determining 
disability  in  adults  when  an  individual 
whom  we  found  disabled  prior  to 
attaining  age  18  attains  age  18.  (We  have 
always  used  the  aduh  disability  rules 
beginning  at  age  18  when  we  find  that 
an  individual  was  not  disabled  prior  to 
attaining  age  18  to  see  if  the  individual 
became  disabled  at  a  later  date.) 
Therefore,  final  paragraph  (e)  explains 
that,  for  the  p>eriod  during  which  the 
individual  is  under  age  18,  we  will  use 
the  disabihty  rules  in  §416.924,  but  for 
the  period  starting  with  the  day  the 
individual  attains  age  18,  we  will  use 
the  disability  rules  for  adults  filing  new 
claims  in  §416.920. 

Except  for  redesignating  prior 
paragraph  (g)  as  final  paragraph  (f), 
"Basic  considerations,"  has  not  been 
changed.  We  will  continue  to  consider 
all  relevant  medical  and  nonmedical 
evidence  in  a  child's  case  record. 

Finally,  we  have  added  a  new 
paragraph  (g)  to  explain  that,  when  we 
make  an  initial  or  reconsidered 
determination  whether  you  are  disabled 
or  when  we  make  an  initial 
determination  about  whether  your 


disability  continues  under  section 
416.994a.  we  will  complete  a  standard 
form,  Form  SSA-538.  Childhood 
Disability  Evaluation  Form.  The  new 
form  is  designed  to  guide  our 
adjudicators  through  the  new  sequential 
evaluation  process  and  emphasizes  the 
requirements  for  establishing  functional 
equivalence.  In  new  paragraph  (g),  we 
also  explain  that  disability  hearing 
officers,  administrative  law  judges,  and 
the  administrative  appeals  judges  on  the 
Appeals  Council  (when  the  Appeals 
Council  makes  a  decision)  will  not 
complete  the  form.  This  is  because  these 
adjudicators  issue  decisions  with 
detailed  rationales  and  findings  that 
will  already  reflect  the  steps  of  the  new 
sequential  evaluation  process. 

Section  416.924a    Age  as  a  Factor  of 
Evaluation  in  Childhood  Disability 

Most  of  the  guidance  in  our  prior 
rules  on  consideration  of  age  in 
childhood  disability  cases  has  not  been 
changed  by  PubUc  Law  104-193.  We 
have  revised  this  section  to  conform  to 
the  "marked  and  severe  functional 
limitations"  disability  standard.  As 
under  our  prior  rules,  we  will  consider 
the  child's  age  in  determining  whether 
he  or  she  has  a  severe  impairment(s). 
When  evaluating  whether  the 
impairment(s)  meets,  medically  equals, 
or  functionally  equals  the  severity  of  a 
listing,  we  will  consider  the  child's  age 
if  the  listing  we  consider  uses  age 
categories.  We  have  deleted  prior 
paragraphs  (a)(4)  and  (b),  which 
addressed  issues  related  to  the  IFA. 

We  redesignated  prior  paragraph  (c), 
"Correcting  chronological  age  of 
premature  infants,"  and  prior  paragraph 
(d),  "Age  and  the  impact  of  severe 
impairments  on  younger  children  and 
older  adolescents,"  as  final  paragraphs 
(b)  and  (c)  and  made  changes  to  conform 
to  the  new  definition  of  disabihty;  we 
deleted  prior  paragraph  (d)(4)(ii) 
because  it  was  based  on  the  prior 
"comparable  severity"  standard. 

Section  416.924b 
Children 


Functioning  in 


This  section  discusses  some  of  the 
terms  we  use  to  describe  or  evaluate 
functioning  in  children,  including  age- 
appropriate  activities,  developmental 
milestones,  activities  of  daily  living,  and 
work-related  activities.  We  retained  the 
discussions  of  these  terms  with 
appropriate  conforming  changes.  We 
also  clarified  the  explanations  of  the  last 
three  terms,  which  were  described  in 
our  prior  rules  as  "the  most  important 
indicators  of  functional  limitations"  in, 
resi>ectively,  infants  up  to  attainment  of 
age  3,  children  aged  3  to  attainment  of 
age  16,  and  older  adolescents  aged  16  to 


attainment  of  age  18.  In  the  interim  final 
rules,  we  describe  these  functions  as 
being  "most  important  as  indicators  of 
functional  limitations,"  because  the 
emphasis  should  be  on  whatever  age 
groups  for  which  these  indicators  of 
functional  limitations  are  most 
appropriate. 

Although  we  deleted  prior  paragraph 
(b)(5)  because  it  described  the  domains 
and  behaviors  used  In  performing  an 
IFA  under  our  prior  rules,  consideration 
of  functional  limitations  remains  an 
integral  part  of  the  childhood  disability 
evaluation  process.  For  example,  final 
§  416.926a  describes  areas  of 
functioning  we  will  consider  when  we 
evaluate  whether  a  child's 
impainnent(s)  is  functionally  equivalent 
in  severity  to  a  listing. 

Section  4 1 6.924c    Other  Factors  We 
Will  Consider 

As  under  our  prior  rules,  when  we 
evaluate  whether  a  child's 
impairment(s)  is  disabling,  we  will 
consider  all  relevant  factors,  such  as  the 
effects  of  medications,  the  setting  in 
which  the  child  lives,  the  child's  need 
for  assistive  devices,  and  the  child's 
functioning  in  school.  However,  as 
throughout  these  interim  final  rules,  we 
have  revised  this  section  to  conform  to 
the  statutory  "marked  and  severe 
functional  limitations"  standard. 

Section  416.924d    Individualized 
Functional  Assessment  for  Children 

Section  416.924e    Guidelines  for 
Determining  Disability  Using  tite 
Individualized  Functional  Assessment 

We  deleted  both  of  these  sections  as 
required  by  section  211(b)(2)  of  PubHc 
Law  104-193. 

Section  416. 925    Listing  of 
Impairments  in  Appendix  1  of  Subpart 
P  of  Part  404  of  This  Chapter 

We  have  revised  paragraph  (a)  of  this 
section,  "Purpose  of  the  Listing  of 
Impairments,"  to  explain  that,  for 
children,  the  Listing  of  Impairments 
describes  impairments  that  are 
considered  severe  enough  to  result  in 
marked  and  severe  functional 
limitations.  We  revised  paragraph  (b)(2), 
which  explains  the  purpose  of  the 
childhood  listings  in  part  B  of  the 
Listing,  to  explain  that  the  level  of 
severity  of  the  impairments  listed  in 
part  B  is  intended  to  be  the  same  as  that 
expressed  in  the  functional  severity 
criteria  of  the  childhood  mental 
disorders  Ustings  (see  112.01  ff.). 
Therefore,  in  general,  a  child's 
impairment(s)  is  of  "listing-level 
severity"  if  it  results  in  marked 
limitations  in  two  broad  areas  of 
functioning,  or  extreme  limitations  in 
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one  such  area.  However,  we  also  explain 
that  when  we  decide  whether  a  child's 
inipainnent(s)  meets  the  requirements 
for  any  listed  impairment,  we  will 
decide  that  the  impairment  is  of 
"listing-level  severity"  even  if  it  does 
not  result  in  marked  limitations  in  two 
broad  areas  of  functioning,  or  extreme 
limitations  in  one  such  area,  if  the 
listing  that  we  apply  does  not  require 
such  limitations  to  establish  that  an 
impairment(s)  is  disabling.  We  also 
explain  that  we  define  the  terms 
"marked"  and  "extreme"  as  they  apply 
to  children  in  §  416.926a. 

Section  416.926    Medical  Equivalence 
for  Adults  and  Children 

In  these  interim  final  rules,  we  moved 
the  rules  for  deciding  whether  a  child's 
iropainnent(s)  is  medically  equivalent 
in  severity  to  any  listing  into  the  same 
section  as  the  rules  for  deciding  medical 
equivalence  of  impairments  in  adults, 
reserving  §  416.926a  for  functional 
equivalence.  To  make  this  clear,  we 
revised  the  heading  of  final  §  416.926  to 
reflect  the  inclusion  of  children.  We 
also  revised  final  paragraph  (a),  "How 
medical  ^uivalence  is  determined,"  by 
replacing  the  explanation  of  how  we 
determine  medical  equivalence  with 
provisions  from  prior  §  416.926a.  We 
also  incorporated  and  revised  the  last 
sentence  of  prior  §  416.926a(a), 
explaining  that  we  consider  all  relevant 
evidence  in  the  case  record  when  we 
decide  the  issue  of  medical  equivalence 
because  it  remains  appUcable  to  both 
adults  and  children. 

We  decided  to  use  the  provisions  of 
former  §  416.926a(b)  to  explain  our  rules 
for  determining  medical  equivalence  for 
both  adults  and  children,  this  is  not  a 
substantive  change,  but  a  clearer 
statement  of  our  longstanding  policy  on 
medical  equivalence  than  was 
previously  included  in  prior 
§  416.926(a],  as  it  was  clarified  for 
children  in  prior  §416.926a(b).  This 
merely  allows  us  to  address  only  once 
in  our  regulations  the  policy  of  medical 
equivalence,  which  is  and  always  has 
been  the  same  for  adults  and  children. 
(Although  some  of  the  text  of 
.  §  416.929(a)  will  differ  from  the  text  of 
§  404.1526(a),  both  sections,  which  are 
in  chapter  III  of  title  20  of  the  Code  of 
Federal  Regulations,  will  continue  to 
provide  the  same  substantive  rules.) 

We  have  also  added  a  new  paragraph 
(d),  "Responsibility  for  determining 
medical  equivalence,"  to  address  our 
longstanding  policy  of  who  is 
responsible  for  determining  medical 
equivalence  for'adults  and  children. 


Section  416.926a    Functional 
Equivalence  for  Children 

Although  Public  Law  104-193 
discontinued  the  use  of  the  IFA,  the 
legislation  nevertheless  emphasized  that 
we  were  still  to  continue  evaluating  the 
functioning  of  children  in  our  disability 
assessments,  as  shown  by  the  news 
statutory  definition  of  disability, 
"marked  and  severe  functional 
Umitations." 

Moreover,  in  the  legislative  history, 
the  conferees  stated: 

*  *  *  Where  appropriate,  the  conferees 
remind  SSA  of  the  importance  of  the  use  of 
functional  equivalence  disability 
determination  procedures. 

•  •  •  |T|he  conferees  do  not  intend  to 
suggest  by  this  definition  of  childhood 
disability  that  every  child  need  be  especially 
evaluated  for  functional  limitations,  or  that 
this  definition  creates  a  supposition  for  any 
such  examination.  •  •  *  Nonetheless,  the 
conferees  do  not  intend  to  limit  the  use  of 
functional  information,  if  reflecting  sufficient 
severity  and  is  otherwise  appropriate. 

H.R.  Conf.  Rep.  No.  725, 104th  Cong, 
2d  Sess.  328  (1996),  reprinted  in  1996 
U.S.  Code,  Cong,  and  Ad.  News  2649, 
2716.  The  House  Report  also  contained 
similar  language  about  the  importance 
of  functional  information.  See  H.R.  Rep. 
No.  651, 104th  Cong.,  2d  Sess.  1385- 
1386  (1996),  reprinted  in  1996  U.S. 
Code,  Cong,  and  Ad.  News  2183.  2444- 
2445. 

Thus,  even  though  it  eliminated  the 
IFA,  Congress  directed  us  to  continue  to 
evaluate  a  child's  functional  limitations 
where  appropriate,  albeit  using  a  higher^ 
level  of  severity  than  under  the  former 
IFA.  Congress  also  explicitly  endorsed 
our  functional  equivalence  policy  as  a 
means  for  evaluating  impairments  that 
would  not  meet  or  medically  equal  any 
of  our  listings  and  without  which  some 
needy  children  with  severe  disabilities 
would  not  be  eligible. 

Therefore,  we  are  retaining  our  prior 
policies  on  determining  functional 
equivalence.  Because  the  changes  made 
by  Public  Law  104-193  make  the 
functional  equivalence  provision  that 
last  point  of  adjudication  in  a  child's 
claim  and,  therefore,  critical  to  the 
outcome  of  many  cases,  we  are  also 
clarifying  these  rules. 

When  we  published  the  prior  rules  in 
the  Federal  Register  on  September  9, 
1993,  we  chose  not  to  adopt  a  number 
of  public  comments  about  our  policy  of 
"functional  equivalence."  Some 
comraenters  on  the  1993  rules  thought 
that,  because  the  functional  equivalence 
policy  was  unfamiliar,  it  was  important 
that  we  provide  as  much  detail  as 
possible  in  the  regulations  so  that  all 
adjudicators  would  understand  and 
apply  the  new  rules  in  the  same  way. 


Several  commenters  also  said  that 
§  416.926a  should  explain  the  "thought 
processes"  an  adjudicator  could  employ 
to  make  a  finding  of  functional 
equivalence;  otherwise,  the  policy  of 
functional  equivalence  might  be  under- 
utilized. One  suggestion  was  that  we 
incorporate  into  the  rules  the  more 
detailed  instructions  in  our  operating 
manuals  and  training  guides.  One 
commenter  suggested  that  we  provide 
separate  headings  for  medical 
equivalence  and  functional  equivalence 
to  highlight  their  differences  and  the 
novelty  of  the  functional  equivalence 
policy. 

Although  we  did  not  adopt  the 
comments  in  1993,  we  have  made 
changes  in  these  rules  that  respond  to 
some  of  the  earlier  concerns  of  1993  to 
reflect  the  increased  importance  of  the 
functional  equivalence  policy  under  the 
new  law. 

First,  as  noted  in  the  explanation  of 
§416.926.  we  have  separated  the 
discussion  of  medical  equivalence  for 
children  from  the  discussion  of 
functional  equivalence  for  children.  We 
have  also  incorporated  some  of  the  more 
detailed  explanations  fit>m  our 
operating  manuals  regarding  the 
application  of  functional  equivalence. 

Final  paragraph  (a),  "General,"  and 
final  paragraph  (b),  "How  we  determine 
functional  equivalence,"  now  include, 
in  reorganized  form,  the  rules  for 
functional  equivalence  previously  in 
§416.926a(a)  and  (b)(3).  As  already 
indicated,  we  moved  prior  (b)(1)  and 
(b)(2),  which  explained  medical 
equivalence,  to  §  416.926.  Because  of 
the  reorganization,  we  deleted  the 
second  sentence  from  prior  paragraph 
(b)(3)  ("If  you  have  more  than  one 
impairment,  we  will  consider  the 
combined  effects  of  all  your 
impairments  on  your  overall 
functioning.")  because  it  would  have 
been  redundant. 

In  final  paragraph  (b).  we  also 
included  some  of  the  more  detailed 
guidelines  concerning  functional 
equivalence  that  commenters  on  the 
1993  childhood  disability  rules 
requested  that  we  include  in  the 
regulations,  and  that  we  believe  are 
necessitated  by  the  new  definition  of 
disability.  This  paragraph  explains  that 
there  are  several  methods  for 
determining  functional  equivalence,  and 
that  we  may  use  any  one  of  them  to 
determine  whether  an  impairment  is 
functionally  equivalent  in  severity  to  a 
listing.  Subparagraphs  then  explain  the 
various  methods  that  we  may  employ  to 
determine  functional  equivalence.  We 
explain  that  there  is  no  set  order  in 
which  we  must  apply  these  methods 
and  that,  when  we  find  that  an 
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inipainnent(s)  is  functionally  equivalent 
to  a  listed  impairment,  we  will  use  any 
method  that  is  appropriate  to,  or  best 
describes,  a  child's  in)pairment(s)  and 
hinctional  limitations.  However,  we 
explain  that  will  consider  all  of  the 
methods  before  we  decide  that  an 
impairment(s)  is  not  functionally 
equivalent  in  severity  to  any  hsted 
impairment  and  refer  to  final 
§  416.924(g),  which  explains  how  we 
will  use  the  new  Childhood  Disability 
Evaluation  Form,  Form  SSA-538,  at  the 
initial  and  reconsideration  levels. 

In  (b)(1),  we  explain  the  first  method 
we  may  use.  An  impairment(s)  may  be 
functionally  equivalent  in  severity  to  a 
listed  impairment  because  of  extreme 
limitations  in  one  specific  function, 
such  as  walking  or  talking,  or  based  on 
a  combination  or  more  than  one,  but 
less  medically  severe,  specific 
functional  limitations,  such  as  walking 
and  talking.  In  (b)(2),  we  explain  that  an 
impairment(s)  may  be  functionally 
equivalent  to  a  listed  impairment  if  it 
causes  functional  limitations  in  broad 
areas  of  development  or  functioning 
(e.g.,  in  motor  or  social  functioning)  that 
are  equivalent  in  severity  to  the 
disabling  functional  Umitations  in 
listing  112.12  or  listing  112.02.  (The 
areas  of  functioning  in  which  an 
impairment(s)  may  be  evaluate  are 
discussed  in  paragraph  (c),  described 
below.)  In  (b)(3),  we  explain  that  an 
impairment(s)  may  be  hmctionally 
equivalent  to  a  listed  impairment  if  it  is 
chronic  and  characterized  by  frequent 
episodes  of  illness  or  attacks,  or  by 
exacerbations' and  remissions.  In  such 
cases,  we  may  compare  a  child's 
functional  limitations  to  those  in  any 
listing  for  a  chronic  impairment  with 
similar  episodic  criteria.  In  (b)(4),  we 
explain  that  an  impairment(s)  may  be 
functionally  equivalent  to  a  listed 
impwirment  if  it  requires  treatment  over 
a  long  period  of  time  (at  least  a  year) 
and  the  treatment  itself  (e.g.,  multiple 
surgeries)  causes  marked  and  severe 
functional  limitations,  or  if  the 
combined  effects  of  limitations  caused 
by  ongoing  treatment  and  limitations 
caused  by  the  impairment(s)  result  in 
marked  and  severe  functional 
limitations. 

In  final  paragraph  (c),  "Board  areas  of 
development  or  functioning,"  we 
explain  that  listing  112.12,  for  infants 
(especially  infants  who  are  too  young  to 
test)  and  listing  112.02  are  the  listings 
we  will  use  for  comp>arison  when  we 
use  this  method  of  functional 
equivalence.  However,  when  we 
determine  functional  equivalence  based 
on  broad  functional  limitations,  we  will 
evaluate  the  functional  effects  of  an 
impairment(s)  in  several  areas  of 


development  or  functioning  specified  in 
this  paragraph  of  §  416.926a  instead  of 
referring  to  the  listings  themselves.  We 
also  explain  that  we  describe  the  areas 
of  functioning  in  general  terms  in  (c)(4) 
and  in  more  detail  for  specific  age 
groups  in  (c)(5).  If  we  find  "marked 
limitations"  in  two  areas  of 
development  or  functioning,  or 
"extreme  limitations"  in  one  area,  we 
will  find  that  an  impairment(s)  is 
functionally  equivalent  to  listing  112.12 
or  fisting  112.02.  Even  though  the 
listings  we  use  for  reference  are  mental 
disorder  listings,  this  evaluation  may  be 
done  for  a  physical  impairment(s)  or  for 
a  combination  of  physical  and  mental 
impairments.  We  define  the  terms 
"marked  limitations"  and  "extreme 
limitations"  in  (c)(3). 

In  (c)(1),  we  explain  how  we  use  the 
areas  of  development  or  functioning:  We 
consider  the  extent  of  functional 
limitations  in  the  areas  affected  by  an 
impairment(s)  and  how  limitations  in 
one  area  affect  development  or 
functioning  in  other  areas.  Thus,  when 
a  physical  impairment(s)  produces 
global  limitations  (i.e.,  limitations  in  the 
motor  area  and  at  least  one  other  area), 
those  limitations  must  be  evaluated  in 
all  relevant  areas.  We  also  make 
reference  to  new  areas  of  motor 
development  and  functioning  we  have 
added  to  ensure  appropriate 
consideration  of  physical  impairments. 

In  (c)(2),  "Other  considerations,"  we 
explain  that  we  will  consider  all 
information  in  the  case  record  that  will 
'help.us  determine  the  effiect  of  an 
impairment(s)  on  a  child's  physical  and 
mental  functioning.  We  will  consider 
the  nature  of  the  impairment(s),  the 
child's  age,  the  child's  ability  to  be 
tested  given  his  or  her  age,  the  child's 
need  for  help  fitjm  others  (and  whether 
such  need  is  age-appropriate),  and  other 
relevant  factors. 

In  (c)(3),  we  define  the  terms 
"marked"  and  "extreme"  limitations. 
The  definitions  are  not  new,  but  are 
based  on  longstanding  policy  in  the 
regulations  and  interpretations  we  have 
used  in  our  internal  instructions  and 
training.  In  (c)(4)  and  (c)(5),  we  describe 
the  areas  of  development  or  functioning 
that  may  be  addressed  in  a    ■ 
determination  of  functional 
equivalence,  including  the  new  areas  of 
motor  development  and  motor 
functioning  and  the  revised  "personal" 
area  of  functioning.  The  descriptions  are 
based  on  our  prior  descriptions  and 
changes  mandated  by  Public  Law  104- 
193,  and  contain  several  clarifications 
based  on  our  experience  evaluating 
functional  equivalence  in  children  since 
1991. 


Final  paragraph  (d),  "Examples  of 
impairments  that  are  functionally 
equivalent  in  severity  to  a  listed 
impairment,"  is  substantively  the  same 
as  prior  paragraph  (d),  "Examples  of 
impairments  of  children  that  are 
functionally  equivalent  to  the  listings." 
We  made  minor  editorial  changes  for 
clarity  and,  as  throughout  the  rules,  to 
conform  the  language  to  the  changes  in 
the  law.  We  also  updated  examples  (1) 
and  (11)  to  remove  examples  of 
cardiovascular  impairments  that  are 
now  listed  impairments  and,  therefore, 
no  longer  examples  of  equivalence.  We 
changed  example  (4)  to  delete  reference 
to  a  "marked  inability  to  stand  and 
walk"  because  the  limitation  described 
is  actually  "extreme."  We  changed 
example  (5)  to  show  how  the  area  of 
motor  functioning  may  be  used.  We  also 
clarified  the  primary  purpose  of 
example  (10),  whidh  is  primarily  for 
children  who  are  too  young  to  test  and 
for  whom  a  diagnosis  and  other  medical 
findings  may  be  difficult  to  specify. 

Section  416.927    Evaluating  Medical 
Opinions  About  Your  Impairnient(s)  or 
Disability 

We  have  added  a  description  of  the 
"marked  and  severe  functional 
limitations"  standard  for  children  to 
paragraph  (a).  "General,"  which  already 
included  a  description  of  the  disability 
standard  for  adults. 

Section  416. 929    How  We  Evaluate 
Symptoms,  Including  Pain 

Throughout  this  section,  we  have 
replaced  references  to  a  child's  ability  to 
"function  independently,  appropriately, 
and  effectively  in  an  age-appropriate 
manner"  with  references  to  the  child's 
"functioning."  The  rules  for  evaluating 
a  child's  symptoms  are  otherwise 
unchanged  by  the  new  law. 

Section  416.930    Need  To  Follow 
Prescribed  Treatment 

This  section  explains  that,  in  order  to 
receive  benefits,  an  individual  must 
follow  treatment  prescribed  by  his  or 
her  physician  if  the  treatment  can 
restore  his  or  her  ability  to  work;  i.e.,  if 
the  treatment  could  end  the  individual's 
disability.  We  have  added  parallel 
language  explaining  that  a  child  must 
follow  prescribed  treatment  if  the 
treatment  can  reduce  his  or  her 
functional  limitations  so  that  they  are 
no  longer  "marked  and  severe." 

Section  416.987    Disability 
Redeterminations  for  Individuals  Who 
Attain  Age  18 

This  section  is  new.  It  provides  rules 
for  disability  redeterminations 
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mandated  by  section  212(b)  of  Public 
Law  104-193. 

In  paragraphs  (a)(1)  and  (a)(2),  we 
explain  that  Public  Law  104-193 
requires  these  redeterminations  and 
that,  when  we  do  these  disability 
redeterminations,  we  generally  will  use 
the  rules  for  adults  filing  new  claims, 
not  the  rules  we  use  for  CDRs. 

In  paragraph  (a)(3)  we  explain  that  we 
will  notify  individuals  before  we  begin 
a  disability  redetermination.  In 
paragraph  (a)(4)  we  explain  that  we  will 
notify  the  individual  in  writing  of  the 
results  of  the  redetermination  and 
explain  the  individual's  rights  in 
connection  with  our  notice  of  disability 
redetermination. 

Paragraph  (b)  concerns  a  group  of  . 
recipients  who  are  subject  to  disability 
redeterminations  under  section  212(b) 
of  the  new  law:  individuals  who  became 
eligible  by  reason  of  disability  prior  to 
attaining  age  18,  and  who  were  eligible 
for  SSI  benefits  based  on  disability  for 
the  month  before  the  month  in  which 
they  attained  age  18.  Paragraphs  (b)(1) 
through  (b)(7)  of  this  section  provide  . 
that,  during  the  1-year  period  beginning 
on  the  individual's  eighteenth  birthday, 
we  will  redetermine  the  eligibility  of 
these  individuals  using  the  rules  in 
§§  416.920  (c)  through  (f),  and  not  the 
rules  in  §  416.920(b)  or  §416.994;  i.e., 
we  will  decide  whether  an  individual  is 
disabled  using  the  rules  for  adults  filing 
new  claims,  except  the  rule  that  says  an 
individual  engaging  in  substantial 
gainful  activity  will  be  found  not 
disabled.  If  an  individual  age  18  or  older 
has  a  "disabling  impairment"  as  defined 
in  §  416.911  and  is  working,  we  will 
apply  the  rules  for  special  SSI  eligibility 
in  §§  416.920^.  We  also  provide  that 
eligibility  will  end  if  we  find  that  the 
individual  is  not  disabled  and  describe 
the  month  in  which  we  may  find  an 
individual  not  disabled.  Finally,  we 
explain  that,  if  we  find  an  individual  is 
not  disabled,  the  last  month  for  which 
benefits  can  be  paid  is  the  second 
month  after  the  month  in  which  the 
individual  was  determined  not  to  be 
disabled. 

Section  4 1 6.990    When  and  How  Often 
We  Will  Conduct  a  Continuing  Disability 
Review 

In  paragraph  (b),  "When  we  will 
conduct  a  continuing  disability  review," 
we  have  added  a  new  paragraph  (b)(ll), 
mandated  by  Public  Law  104-193.  The 
new  paragraph  provides  that  we  will  do 
a  CDR  by  a  child's  first  birthday  if  the 
child's  low  birth  weight  is  a 
contributing  factor  material  to  the 
determination  that  the  child  is  disabled; 
i.e.,  whether  we  would  have  found  the 


child  disabled  if  we  had  not  considered 
the  child's  low  birth  weight. 

In  paragraph  (c),  "Definitions,"  we 
have  revised  the  definition  of  a 
permanent  impairment,  medical 
improvement  not  expected,  to  explain 
that  for  a  child,  such  an  impairment  is 
one  that  is  unlikely  to  improve  to  the 
point  that  the  child's  functional 
limitations  will  no  longer  be  marked 
and  severe. 

Section  416.994a    How  We  Will 
Determine  Whether  Your  Disability 
Continues  orEndk,  and  Whether  You 
Are  and  Have  Been  Receiving  Treatment 
That  Is  Medically  Necessary  and 
Available,  Disabled  Children 

We  revised  this  section  extensively  to 
comport  with  provisions  in  Public  Law 
104-193  in  two  ways: 

•  To  revise  the  medical  improvement 
review  standard  (MIRS)  used  in 
conducting  a  CDR,  and 

•  To  add  rules  that,  at  the  time  of  a 
CDR,  a  child's  representative  payee 
must  show  evidence  that  the  child  is 
and  has  been  receiving  treatment  that  is 
medically  necessary  and  available  for 
the  condition  that  was  the  basis  for 
providing  SSI  benefits. 

The  new  evaluation  sequence  for 
applying  the  medical  improvement 
review  standard  in  a  CDR  is: 

1.  Has  there  been  medical 
improvement  in  the  imi>airment(s)  on 
which  eligibility  was  based?  If  there  has 
been  no  medical  improvement,  we  will 
find  that  the  child  is  still  disabled, 
unless  certain  exceptions  apply. 

2.  If  there  has  been  medical 
improvement,  does  the  impairment(s) 
the  child  had  at  the  time  of  our  most 
recent  favorable  medical  determination 
or  decision  still  meet,  medically  equal, 
or  functionally  equal  the  severity  of  the 
listing  that  it  met  or  equalled  at  the  time 
of  the  prior  determination  or  decision? 
If  that  impairment(s)  still  meets  or 
equals  the  severity  of  that  listed 
impairment  as  it  was  written  at  that 
time,  we  will  find  the  child  still 
disabled,  unless  certain  exceptions 
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3.  If  that  impairment(s)  does  not  still 
meet  or  equal  the  severity  of  that  listed 
impairment  as  it  was  written  at  that 
time,  is  the  child  now  disabled,  taking 
into  consideration  all  current 
impairments. 

Because  the  childhood  disability 
standard  is  no  longer  linked  to  the  adult 
standard  of  inability  to  work,  there  is  no 
longer  a  step  to  assess  whether  any 
medical  improvement  is  "related  to  the 
ability  to  work." 

In  paragraph  (a)(1),  we  changed  the 
outline  of  the  sequential  evaluation 
process  for  CDRs  in  childhood  disability 


cases  to  reflect  the  new  sequence  of 
evaluation.  The  sequence  outlined  in 
paragraph  (a)(1)  and  discussed  in  more 
detail  in  paragraphs  (b)(1)  through  (b)(3) 
differs  significantly  from  the  sequence 
under  oiu-  prior  rules.  In  our  prior  rules, 
the  first  step  of  the  CDR  evaluation 
process  for  children  required 
consideration  of  whether  the  child's 
impairment(s)  met,  or  was  equivalent  in  "^ 
severity  to,  a  listing.  However,  the  new 
statutory  definition  of  disability  for 
children — "marked  and  severe 
functional  fimitations" — means  a  level 
of  severity  that  meets  or  is  medically  or 
functionally  equivalent  in  severity  to 
the  severity  of  a  listing.  Thus,  if  we  were 
first  to  consider  whether  the  child's 
impairment(s)  is  of  listing-level  severity, 
we  would  also  be  deciding  whether  that 
impairment(s)  is  disabling.  In  those 
instances  in  which  the  impairment(s)  is 
found  neither  to  meet  nor  to  be 
equivalent  in  severity  to  any  listing,  we 
believe  it  would  be  difficult  for  an 
adjudicator  to  then  fairly  consider  the 
issue  of  medical  improvement,  because 
the  adjudicator  would  already  have 
concluded  that  the  child  is  not  disabled. 
Section  1614(a)(4)(B)  of  the  Act  states 
that,  with  some  exceptions,  disability 
can  be  found  to  have  ceased  only  if 
there  is  "substantial  evidence  which 
demonstrates  that  there  has  been 
medical  improvement  *  *  *  and  that 
(the)  impairment  or  combination  of 
impairments  no  longer  results  in 
marked  and  severe  functional 
limitations." 

Thus,  to  ensure  proper  consideration 
of  the  issue  of  medical  improvement,  we 
have  placed  that  issue  first  in  the 
sequence.  If  there  has  been  no  medical 
improvement,  we  will  generally  find 
that  the  child  is  still  disabled.  'There  are 
exceptions  to  this  rule,  set  forth  in  final 
paragraphs  (e)  and  (f)  of  this  section  and 
discussed  below. 

Under  our  prior  rules,  pursuant  to  the 
MIRS  provisions  in  the  Act  at  that  time, 
if  there  had  been  medical  improvement, 
we  considered  whether  the 
improvement  was  related  to  the  ability 
to  work  (which  we  defined  for 
childhood  cases  as  meaning  the  medical 
improvement  resulted  in  an  increase  in 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner.)  However,  the 
MIRS  as  revised  by  Public  Law  104-193 
contains  no^provision  for  a  "related  to 
the  ability  to  work"  step  for  children 
and,  thus,  limits  the  application  of  this 
provision  to  individuals  age  18  or  over. 
Accordingly,  we  have  deleted  that  step 
fix>m  our  rules  (paragraph  (d)  of  our 
prior  rules). 

If  there  has  been  medical 
improvement,  the  next  step  under  these 


6416        Federal  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11,  1997  /  Rules  and  Regulations 


rules  (discussed  in  detail  in  paragraph 
(b)(2))  is  to  consider  whether  the 
impainnent(s)  that  we  considered  at  the 
time  of  our  most  recent  favorable 
determination  or  decision  still  meets,  or 
is  still  equivalent  in  severity  to,  the 
listing  that  it  met  or  was  equivalent  in 
severity  to  at  that  time,  as  that  listing 
then  appeared,  even  if  that  listing  has 
since  been  revised  or  removed  from  the 
Listing.  If  that  impairment(s)  would  still 
meet  or  equal  in  severity  that  listing,  we 
will  find  the  child  still  disabled,  subject 
to  certain  exceptions  discussed  in 
paragraphs  (e)  and  (f)  of  this  section  and 
discussed  below. 

If  that  impairment(s)  would  not  now 
meet  or  equal  in  severity  that  listing,  we 
will  then  consider  whether  the  child  is 
currently  disabled,  taking  into  account 
all  current  impairments,  including  any 
the  child  did  not  have  or  that  we  did  not 
consider  at  the  time  of  our  most  recent 
favorable  determination  or  decision. 

At  this  step  (discussed  in  detail  in 
paragraph  (b)(3)),  we  first  consider 
whether  the  child  has  a  severe 
impairment  or  combination  of 
impairments  considering  all  current 
impairments.  If  the  child  does  not,  we 
will  find  the  child  not  disabled.  If  so, 
we  then  consider  whether  the  child's 
ciurent  impairment(s)  meets,  or  is 
medically  equivalent  or  functionally 
equivalent  in  severity  to,  any  listing  in 
the  Listing  of  Impairments.  If  so,  the 
child  continues  to  be  disabled;  if  not, 
the  child  is  not  disabled. 

We  will  not  always  follow  these  steps 
in  order.  In  final  paragraph  (b),  we 
added  language  explaining  that  we  may 
skip  steps  in  the  sequence  if  it  is  clear 
this  would  lead  to  a  more  prompt 
finding  that  disability  continues.  We 
will  not  skip  any  steps  unless  it  is  clear 
that  a  continuance  will  result.  For 
example,  we  might  not  consider  the 
issue  of  medical  improvement  if  it  is 
obvious  on  the  face  of  the  evidence  that 
a  current  impairment  meets  the  severity 
of  a  listed  impairment. 

Final  para^aph  (c)  discussed  what  we 
mean  by  "medical  improvement";  i.e., 
any  decrease  in  the  severity  of  the 
medical  jmpairment(s)  which  was 
present  at  the  time  of  our  most  recent 
favorable  determination  or  decision. 
This  paragraph  is  largely  the  same 
under  our  prior  rules,  but  we  have 
added  language  to  make  it  clear  that  we 
will  disregard  minor  changes  in  the 
individual's  signs,  symptoms,  and 
laboratory  findings  that  obviously  do 
not  represent  medical  improvement  and 
could  not  result  in  a  finding  that  the 
individual's  disability  has  ended.  This 
is  a  longstanding  procedure  we  have 
used  in  cases  in  which  there  is 
technically  medical  improvement 


because  there  is  some  very  slight 
improvement  in  a  sign,  symptom,  or 
laboratory  finding  (e.g.,  a  change  in  IQ 
fitim  61  to  62)  but  it  is  clear  that  the 
outcome  will  not  change. 

Final  paragraph  (d),  largely 
unchanged  from  prior  paragraph  (e), 
explains  what  we  will  do  if  we  cannot 
find  the  prior  file.  First,  we  will 
determine  whether  the  child  is  currently 
disabled.  If  not,  we  will  decide  whether 
to  attempt  reconstruction  of  those 
portions  of  the  missing  file  that  were 
relevant  to  our  most  reqent  favorable 
determination  or  decision,  so  as  to  allow 
a  decision  whether  there  has  been 
medical  improvement  since  that  time.  If 
we  do  not  or  cannot  reconstruct  the  file, 
we  will  not  find  medical  improvement. 

Paragraph  (e)  concerns  "the  first 
group  of  exceptions  to  medical 
improvement."  The  law  provides 
limited  situations  in  which  disability 
can  be  found  to  have  ended  even  though 
medical  improvement  has  not  occurred, 
if  the  child's  impainnent(s)  no  longer 
results  in  marked  and  severe  functional 
limitations.  Two  of  the  exceptions  in 
our  prior  rules — ^the  "advances  in 
medical  or  vocational  therapy  or 
technology"  exception  and  the 
"vocational  therapy"  exception — have 
been  limited  by  Public  Law  104-193  to 
individuals  who  have  attained  age  18. 
The  third  exception  is  still  applicable:  A 
child's  disability  may  be  found  to  have 
ceased  if  substantial  evidence  shows 
that,  based  on  new  or  improved 
diagnostic  techniques  or  evaluations, 
the  child's  impairment(s)  is  not  as 
disabling  as  it  was  considered  to  be  at 
the  time  of  the  most  recent  favorable 
determination  or  decision.  We  have 
revised  this  exception  to  conform  to  the 
new  definition  of  disability  for  children. 

Final  paragraph  (f),  largely  unchanged 
from  prior  paragrapb  (g),  concerns  "the 
second  group  of  exceptions  to  medical 
improvement."  These  exceptions 
include  such  issues  as  fraud  and  failure 
to  cooperate  in  obtaining  evidence.  If 
one  of  these  exceptions  applies,  we  may 
find  that  disability  ceases  without 
finding  medical  improvement  or  that 
the  child  is  currently  disabled.  We  have 
revised  the  language  concerning  these 
exceptions  to  conform  to  the  new 
definition  of  disability  for  children. 

Final  paragraph  (g)  (prior  paragraph 
(h))  concerns  the  month  we  will  find  a 
child  no  longer  disabled.  We  revised  the 
language  slightly  to  conform  to  the  new 
definition  of  disability  for  children. 

Final  paragraph  (h)  (prior  paragraph, 
(i))  provides  that,  before  we  stop 
benefits,  we  will  provide  an  opportimity 
for  an  appeal,  and  gives  a  reference  to 
the  rules  on  appeals;  it  is  imchanged 
from  our  prior  rules. 


Final  paragraph  (i)  is  new;  it 
implements  provisions  in  Public  Law 
104-193  requiring  that,  if  a  child  has  a 
representative  payee,  that  payee  inust 
present  evidence  at  the  time  of  a  CDR 
showing  that  the  child  is  and  has  been 
receiving  treatment  to  the  extent 
considered  medically  necessary  and 
available  for  the  condition(s)  that  was 
the  basis  for  providing  SSI  benefits, 
unless  we  determine  such  evidence 
would  be  inappropriate  or  unnecessary, 
considering  the  nature  of  the  child's 
impairment(s).  If  the  payee  refuses 
without  good  cause  to  provide  evidence, 
and  it  is  in  the  best  interests  of  the 
child,  we  will  determine  if  another 
payee  should  be  selected  or  if  the  child 
should  receive  benefits  directly. 

In  paragraph  (i)(l),  we  explain  that 
"medically  necessary"  treatment  means 
treatment  that  is  expected  to  improve  or 
restore  the  individual's  functioning  and 
that  was  prescribed  by  a  "treating 
source"  as  defined  in  §416.902.  If  the 
child  does  not  have  a  treating  source, 
we  will  decide  whether  there  is 
medically  necessary  treatment  that 
could  have  been  prescribed  by  a  treating 
source.  In  paragraph  (i)(2),  we  list  some 
factors  we  will  consider  in  evaluating 
whether  medically  necessary  treatment 
is  available;  e.g.,  the  location  of 
institutions  or  facilities  that  could 
pro)pde  treatment,  the  availability  and 
cost  of  transporiation  to  such  places,  the 
availability  of  local  communfty 
resources  that  would  provide  free 
treatment. 

In  paragraph  (i)(3),  we  explain  that  we 
will  not  require  a  payee  to  show  proof 
of  treatment  if  we  decide  that  the 
disabling  impairment(s)  is  not  amenable 
to  treatment.  In  paragraph  (i)(4),  we 
explain  that  if  the  representative  payee 
refuses  without  good  cause  to  provide 
evidence  of  treatment,  we  will,  if  it  is  in 
the  child's  best  interests,  remove  the 
payee  and  determine  if  another  payee 
should  be  selected  or  if  the  child  should 
receive  benefits  directly.  We  further 
explain  that  when  we  consider  whether 
a  representative  payee  had  good  cause, 
we  will  consider  factors  such  as  the 
acceptable  reasons  for  failure  to  follow 
prescribed  treatment  in  §  416.930(c)  and 
other  factors  similar  to  those  describing 
good  cause  for  missing  deadlines  in 
§416.1411. 

Finally,  in  paragraph  {i)(5)  we  explain 
that  the  requirements  of  paragraph  (i)  do 
not  apply  to  a  child  who  is  receiving  SSI 
payments  directly.  This  is  because  tbe 
treatment  provision  in  Public  Law  104- 
193  applies  only  to  children  who  have 
representative  payees.  However,  we 
have  also  includeid  a  reminder  that  the 
failure-to-follow-prescribed-treatment 
rules  in  §  416.930  continue  to  apply  to 
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children  who  do  not  have  representative 
payees. 

Other  Changes 

.  Sections  that  have  been  changed  only 
so  that  their  language  will  conform  to 
the  new  deHnition  of  disability  for 
children,  or  to  provide  references  to 
new  or  revised  rules,  include  listings 
sections  1C3.00. 104.00, 112.00,  and 
114.00,  and  §§416.901,  416.912, 
416.913,  and  416.919a. 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  the  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instructions  will 
explain  how  to  download  the  Hie  and 
the  fee.  This  file  is  in  WordPerfect  and 
vdll  remain  on  the  FBB  during  the 
comment  period. 

Regulatory  Procedures 

Pursuant  to  section  702(a)(5)  of  the 
Act,  42  U.S.C.  902(a)(5),  the  Social 
Security  Administration  follows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  Notice  of  Proposed 
Rulemaking  (NPRM)  procedures  when 
an  agency  finds  that  there  is  good  cause 
for  dispensing  with  such  procedures  on 
the  basis  that  they  are  impracticable. 


unnecessary,  or  contrary  to  the  public 
interest.  In  the  case  of  these  interim 
final  rules,  we  have  determined  that 
under  5  U.S.C.  553(b)(B),  good  cause 
exists  for  waiving  the  NPRM 
procedures. 

Public  Law  104-193  was  signed  into 
law  on  August  22, 1996.  Sections  211 
and  212  of  the  law  were  effective  upon 
enactment  (or  with  respect  to  benefits 
for  months  beginning  on  or  after 
enactment)  without  regard  to  whether 
regulations  have  been  issued.  In 
addition,  section  215  requires  the 
Commissioner  to  issue  regulations 
necessary  to  carry  out  the  amendments 
made  by  sections  211  and  212,  which 
are  the  subject  of  these  interim  final 
rules,  within  3  months  after  the  date  of 
enactment.  Accordingly,  to  issue  these 
rules  as  an  NPRM  would  have  delayed 
issuance  of  final  rules  until  well  past  3 
months  after  enactment. 

In  light  of  the  Congressional  mandate 
that  we  issue  regulations  needed  to 
carry  out  these  statutory  provisions  as 
expeditiously  as  possible  (see  H.R.  Rep. 
No.  651, 104th  Cong.,  2d  Sess.  1392 
(1996).  reprinted  in  1996  U.S.  Code, 
Cong,  and  Ad.  News  2183,  2451).  we 
believe  good  cause  exists  for  waiver  of 
the  NPRM  procedures  under  the  APA 
since  issuance  of  proposed  rules  would 
be  impracticable  and  contrary  to 
Congressional  intent.  In  light  of  the 
short  statutory  deadline  in  which  to 
prescribe  regulations  under  section  215 


of  Public  Law  104-193,  we  find  that  use 
of  the  NPRM  process  is  impracticable, 
Moreover,  some  of  the  changes  in  these 
rules  are  technical  ones  to  conform  our 
rules  to  the  new  definition  of  disabifity 
for  children.  The  technical  changes 
made  by  these  rules  are  minor  and  do 
not  represent  discretionary  policy. 
Accordingly,  we  find  that  prior  notice 
and  comment  are  unnecessary  with 
respect  to  these  rules.  However,  even 
though  we  are  issuing  these  rules  as 
interim  final  regulations,  we  are 
requesting  public  comments  and  will 
issue  revised  rules  if  necessary. 

Executive  Order  12866 

These  interim  final  rules  reflect  and 
implement  the  disability  provisions  of 
sections  211  and  212  of  Public  law  104- 
193.  This  is  a  major  rule  as  defined  in 
section  251  of  Public  Law  104-121,  5. 
U.S.C.  804.  The  Office  of  Management 
and  Budget  (0MB)  has  reviewed  these 
interim  final  rules  and  determined  that 
they  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866.  Therefore,  we  prepared  and 
submitted  to  OMB,  separately  from 
these  interim  final  rules,  an  assessment 
of  the  potential  costs  and  benefits  of  this 
regulatory  action.  This  assessment  is 
available  for  review  by  members  of  the 
public. 

The  potential  costs  and  benefits  for 
the  policies  reflected  in  these  interim 
final  rules  follow: 


Pmgram  Saving 

It  is  estimated  that  due  to  the  legislation  there  would  be  reduced  program  outlays  resulting  in  the  following  savings 
(in  millions  of  dollars)  to  the  SSI  program  (over  $4.7  billion  total  in  a  6-year  period): 


FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

FY2002 

Total 

-$120 

-$715 

-$945 

-$1,075 

-$905 

-$1,010 

-$4,775 

This  is  the  amoimt  we  expect  to  spend  (in  millions  of  dollars)  on  SSI  childhood  disability  benefits:                   * 

FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

FY2002 

Total 

$5,425 

$5,285 

$5,475 

$6,300 

$5,715 

$6,505 

$34,705 

Note:  Annual  numbers  may  not  add  to  total  due  to  rounding. 

It  is  also  estimated  that  there  will  be  reduced  Medicaid  program  outlays  (Federal  share)  resulting  in  the  following 
savings  (in  millions  of  dollars)  over  a  6-year  period: 

FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

FY2002 

TolaJ 

-10 

-85 

-110 

-125 

-125 

-135 

-590 

There  will  also  be  reduced  Medicaid  program  outlays  for  States. 

Administrative  Costs  and  Savings 

The  administrative  cost  of  conducting  the  medical  redeterminations  of  the  children  who  might  be  affected  by  the 
new  childhood  disability  standards  is  expected  to  be  $185  million  in  FY  1997  and  $130  million  in  FY  1998.  For 
this  regulation,  the  administrative  cost  of  redetermining  disability  in  SSI  childhood  recipients  is  assumed  to  be  same 
as  the  cost  of  a  full  medical  CDR  for  these  individuals,  including  the  additional  appellate  costs. 

From  FYs  1999-2002,  the  ongoing  Federal  workyear  savings  are  from  fewer  recipients  on  the  rolls,  i.e.,  from  those 
children  currently  receiving  benefits  who  will  be  terminated  and  from  those  children  who  will  be  denied  under  the 
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stricter  standards.  There  will  be  net  savings  of  approximately  $12  million  annually  begiiming  witb  FY99.  These  savings 
will  result  from  fewer  income  and  resource  redeterminations,  representative  payee  actions,  and  maintenance  of  the 
rolls  activities.  The  ongoing  State  workyear  costs  are  for  additional  hearings,  as  well  as  medical  reviews  from  additional 
reconsiderations,  resulting  from  the  stricter  childhood  disability  standard. 

Estimated  administrative  costs  ($  in  millions,  founded  to  the  nearest  $5  million)  and  workyears  (rounded  to  the 
nearest  50)  are: 


FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

FY2002 

Total     . 

$185 

$130 

-$10 

-$10 

-$10 

-$10 

$265 

Workyears 

Federal  

State _... 

900 
1,200 

650 
1,250 

-250 
150 

-250 
150 

-250 
150 

-250 
ISO 

550 
3,050 

Total 

2.100 

1.900 

-100 

-100 

-100 

-100 

3.550 

Not*:  Annual  numbers  may  not  add  to  total  due  to  rounding. 

Reductions  in  SSI  Recipients  (in  thousands): 

We  expect  benefit  eUgibility  for  a  total  of  135.000  of  those  children  receiving  benefits  at  date  of  enactment  will 
be  terminated  as  a  result  of  these  changes  in  the  law.  The  following  figures  show  the  estimated  annual  effect  of 
the  legislation  on  projected  numbers  of  recipients  of  Federal  SSI  benefits: 


FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

FY2002 

Current  reciptenls 

New  awards  „ 

-10 
-10 

-95 
-35 

-110 
-50 

-95 
-70 

-80 
-80 

-70 
-90 

Total 

-20 

-130 

-160 

-165 

-160 

-160 

With  the  reductions  in  SSI  recipients  shown  above,  we  estimate  the  average  number  of  disabled  children  (in  thousands) 
in  payment  status  after  implementation  of  these  interim  final  rules  will  be: 

FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

FY2002 

1,010 

950 

955 

990 

1,015 

1.040 

Not0:  Annual  numbers  may  not  add  to  total  due  to  rounding. 


Regulatory  Flexibility  Act 

We  certify  that  these  interim  final 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  since  this  rule 
affects  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibility  Act,  as  amended 
by  Pubhc  Law  104-121  is  not  required. 

Paperwork  Reduction  Act 

These  interim  final  rules  contain  a 
new  information  collection  requirement 
in  Fart  416.  section  416.924(g).  As 
required  by  44  U.S.C.  3507.  as  amended 
by  section  2  of  the  Paperwork  Reduction 
Act  of  1995,  we  have  requested  under 
emergency  procedures,  and  0MB  has 
approved,  under  0MB  #0960-0568.  the 
information  collection  requirements 
contained  in  section  416.g24(g). 

(Catalog  of  Federal  Domestic  Assistance: 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance:  96.006  Supplemental 
Security  Income.) 


ListofSubiects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind.  Disability  benefits. 
Old-Age,  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 

Dated:  February  5, 1997. 
Shirley  S.  Chater. 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble.  20  CFR  chapter  III  is 
amended  as  follows: 


PART  404— FEDERAL  OLO-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  P— [Amended] 

1.  The  authority  citation  for  subpart  P 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202.  20S(a).  (b).  and  (d)- 
(h).  216(i).  221(a)  and  (i),  222(c).  223.  225. 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402. 405(a),  (b),  and  (d)-(h),  416(1). 
421(a)  and  (i).  422(c),  423. 425.  and 
902(a)(5));  sec.  211(b),  Pub.  L  104-193. 110 
Stat.  2105.  2189. 

^pendix  1  to  Subpart  P — [Amended] 

2.  Part  B  of  Appendix  1  (Listing  of 
Impairments)  of  subpart  P  to  part  404  is 
amended  by  revising  the  third  sentence 
of  the  second  undesignated  paragraph  of 
103.00A,  the  fourth  undesignated 
paragraph  of  103.00A,  the  fourth 
sentence  of  the  fifth  undesignated 
paragraph  of  104.00A,  the  sixth 
undesignated  paragraph  of  104.00A,  the 
last  sentence  of  the  last  undesignated 
paragraph  of  104.00C,  the  first  three 
sentences  of  the  eighth  undesignated 
paragraph  of  112.00A,  the  third 
sentence  of  the  first  paragraph  of 
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112.00C,  the  first  sentence  of  112.00C2. 
introductory  text  112.00C2.b., 
112.00C2.C.,  the  heading  of  112.00C2.d.; 
112.00C4  and  the  undesignated 
paragraph  under  it,  and  112.02B2.C. 
introductory  text  to  read  as  follows: 

^pendix  1  to  Subpart  P — ^Listing  of 
Impainnents 


Parte 


103.00    Respiratory  System 

A.  •  •  * 

•        •        •        •        • 

•  *  *  Even  if  a  child  does  not  show 
that  his  or  her  impairment  meets  the 
criteria  of  these  listings,  the  child  may 
have  an  impairment(s)  that  is  medically 
or  functionally  equivalent  in  severity  to 
one  of  the  listed  impairments.  *  *  * 
***** 

It  must  be  remembered  that  these 
listings  are  only  examples  of  common 
respiratory  disorders  that  are  severe 
enough  to  find  a  child  disabled.  When 
a  child  has  a  medically  determinable 
impairment  that  is  not  listed,  an 
impairment  that  does  not  meet  the 
requirements  of  a  listing,  or  a 
combination  of  impairments  no  one  of 
which  meets  the  requirements  of  a 
listing,  we  will  make  a  determination 
whether  the  child's  impairment(s)  is 
medically  or  functionally  equivalent  in 
.  severity  to  the  criteria  of  a  listing.  (See 
§§404.1526,  416.926,  and  416.926a.) 


104.00    Cardiovascular  System 

A.  Introduction 

***** 

*  *  '  Even  though  a  child  who  does 
not  receive  treatment  may  not  be  able  to 
show  an  impairment  that  meets  the 
criteria  of  these  listings,  the  child  may 
have  an  impairment(s]  that  is  medically 
or  functionally  equivalent  in  severity  to 
one  of  the  listed  impairments. 

Indeed,  it  must  be  remembered  that 
these  listings  are  only  examples  of 
common  cardiovascular  disorders  that 
are  severe  enough  to  find  a  child 
disabled.  When  a  child  has  a  medically 
determinable  impairment  that  is  not 
listed,  an  impairment  that  does  not  meet 
the  requirements  of  a  listing,  or  a 
combination  of  impairments  no  one  of 
which  meets  the  requirements  of  a 
listing,  we  will  make  a  determination 
whether  the  child's  impairment(s)  is 
medically  or  functionally  equivalent  in 
severity  to  the  criteria  of  a  listing.  (See 
§§404.1526,  416.926,  and  416.926a.) 


C.  Treatment  and  Relationship  Status 

***** 

•  •  '(See  §404.1594  or  §  416.994a, 
as  appropriate,  for  our  rules  on  medical 
improvement  and  whether  an 
individual  is  no  longer  disabled.) 

11  ZOO    Mental  Disorders 

A.  *  *  • 

***** 

It  must  be  remembered  that  these 
listings  are  only  examples  of  common 
mental  disorders  that  are  severe  enough 
to  find  a  child  disabled.  When  a  child 
has  a  medically  determinable 
impairment  that  is  not  listed,  an 
impairment  that  does  not  meet  the 
requirements  of  a  listing,  or  a 
combination  of  impairments  no  one  of 
which  meets  the  requirements  of  a 
listing,  we  will  make  a  determination 
whether  the  child's  impairment(s)  is 
medically  or  functionally  equivalent  in 
severity  to  the  criteria  of  a  listing.  (See 
§§404.1526,  416.926,  and  416.926a.) 


C.  *  •  *  The  functional  areas  that  we 
consider  are:  Motor  function;  cognitive/ 
communicative  function;  social 
function;  personal  function;  and 

concentration,  persistence,  or  pace. 

*  *  •  ~ 

1.*  *  * 

2.  Preschool  children  (age  3  to 
attainment  of  age  6).  For  the  age  groups 
including  preschool  children  through 
adolescence,  the  functional  areas  used 
to  measure  severity  are:  (a)  Cognitive/ 
communicative  function,  (b)  social 
function,  (c)  personal  function,  and  (d) 
deficiencies  of  concentration, 
persistence,  or  pace  resulting  in 
frequent  failure  to  complete  tasks  in  a    . 
timely  manner.  *  *  * 

a.  *  •  • 

b.  Social  function.  Social  functioning 
refers  to  a  child's  capacity  to  form  and 
maintain  relationships  with  parents, 
other  adults,  and  peers.  Social 
functioning  includes  the  ability  to  get 
along  with  others  (e.g.,  family  members, 
neighborhood  friends,  classmates, 
teachers).  Impaired  social  functioning 
may  be  caused  by  inappropriate 
externalized  actions  (e.g.,  running  away, 
physical  aggression— but  not  self- 
injurious  actions,  which  are  evaluated 
in  the  personal  area  of  functioning),  or 
inappropriate  internalized  actions  (e.g., 
social  isolation,  avoidance  of 
interpersonal  activities,  mutism).  Its 
severity  must  be  documented  in  terms 
of  intensity,  frequency,  and  duration, 
and  shown  to  be  beyond  what  might  be 
reasonably  expected  for  age.  Strength  in 
social  functioning  may  be  documented 
by  such  things  as  the  child's  ability  to 


respond  to  and  initiate  social  interaction 
with  others,  to  sustain  relationships, 
and  to  participate  in  group  activities. 
Cooperative  behaviors,  consideration  for 
others,  awareness  of  others'  feelings, 
and  social  maturity,  appropriate  to  a 
child's  age,  also  need  to  be  considered. 
Social  functioning  in  play  and  school 
may  involve  interactions  with  adults, 
including  responding  appropriately  to 
persons  in  authority  (e.g.,  teachers, 
coaches)  or  cooperative  behaviors 
involving  other  children.  Social 
functioning  is  observed  not  only  at 
home  but  also  in  preschool  programs. 

c.  Personal  function.  Personal 
functioning  in  preschool  children 
pertains  to  self-care;  i.e.,  personal  needs, 
health,  and  safety  (feeding,  dressing, 
toileting,  bathing:  maintaining  personal 
hygiene,  proper  nutrition,  sleep,  health 
habits:  adhering  to  medication  or 
therapy  regimens;  following  safety 
precautions).  Development  of  self-care 
skills  is  measured  in  terms  of  the  child's 
increasing  ability  to  help  himself/herself 
and  to  cooperate  with  others  in  taking 
care  of  these  needs.  Impaired  ability  in 
this  area  is  manifested  by  failure  to 
develop  such  skills,  failure  to  use  them, 
or  self-injurious  actions.  This  function 
may  be  documented  by  a  standardized 
test  of  adaptive  behavior  or  by  a  careful 
description  of  the  full  range  of  self-care 
activities.  These  activities  are  often 
observed  not  only  at  home  but  also  in 
preschool  programs. 

d.  Concentration,  persistence,  or  pace. 


4.  Adolescents  (age  12  to  attainment 
of  age  18).  Functional  criteria  parallel  to 
those  for  primary  school  children 
(cognitive/communicative;  social; 
personal;  and  concentration, 
persistence,  or  pace)  are  the  measure  of 
severity  for  this  age  group.  Testing 
instruments  appropriate  to  adolescents 
should  be  used  where  indicated. 
Comparable  findings  of  disruption  of 
social  function  must  consider  the 
capacity  to  form  appropriate,  stable,  and 
lasting  relationships.  If  information  is 
available  about  cooperative  working 
relationships  in  school  or  at  part-time  or 
full-time  work,  or  about  the  ability  to 
work  as  a  member  of  a  group,  it  should 
be  considered  when  assessing  the 
child's  social  functioning.  Markedly 
impoverished  social  contact,  isolation, 
withdrawal,  and  inappropriate  or 
bizarre  behavior  under  the  stress  of 
socializing  with  others  also  constitute 
comparable  Hndings.  (Note  that  self- 
injurious  actions  are  evaluated  in  the 
personal  area  of  functioning.) 

a.  Personal  functioning  in  adolescents 
pertains  to  self-care.  It  is  measured  in 
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the  same  terms  as  for  younger  children, 
the  focus,  however,  being  on  the 
adolescent's  ability  to  take  care  of  his  or 
her  own  personal  needs,  health,  and 
safety  without  assistance.  Impaired 
ability  in  this  area  is  manifested  by 
failure  to  take  care  of  these  needs  or  by 
self-injurious  actions.  This  function  may 
be  documented  by  a  standardized  test  of 
adaptive  behavior  or  by  careful 
descriptions  of  the  full  range  of  self-care 
activities. 

b.  In  adolescents,  the  intent  of  the 
functional  criterion  described  in 
paragraph  B2d  is  the  same  as  in  primary 
school  children.  However,  other 
evidence  of  this  functional  impairment 
may  also  be  available,  such  as  from 
evidence  of  the  child's  performance  in 
wok  or  work-like  settings. 


infection,  additional  listings  may  also 
apply. 


112.01  Category  of  Impairments, 
Mental 

1 12.02  Orgqnic  Mental  Disorders: 


B. 


2    *  •  * 

c.  Marked  impairment  in  age- 
appropriate  personal  functioning, 
documented  by  history  and  medical 
findings  (including  consideration  of 
information  from  parents  or  other 
individuals  who  have  knowledge  of  the 
child,  when  such  information  is  needed 
and  available)  and  including,  if 
necessary,  appropriate  standardized 
tests;  or 


3.  Part  B  of  Appendix  1  (Listing  of 
Impairments)  of  subpart  P  to  part  404  is 
amended  by  revising  114.00D6  and 
removing  the  last  sentence  of  the  second 
undesignated  paragraph  under 
114.00D6. 

114.00    Immune  System 


6.  Evaluation  of  HIV  infection  in 
children.  The  criteria  in  114.08  do  not 
describe  the  full  spectrum  of  diseases  or 
conditions  manifested  by  children  with 
HIV  infection.  As  in  any  case, 
consideration  must  be  given  to  whether 
a  child's  impairment(s)  meets, 
medically  equals,  or  functionally  equals 
the  severity  of  any  other  listing  in 
appendix  1  of  subpart  P;  e.g.,  a 
neoplastic  disorder  listeid  in  113.00ff. 
(See  §§  404.1526, 416.926,  and 
416.926a.)  Although  114.08  includes 
cross-references  to  other  listings  for  the 
more  common  manifestations  of  HIV 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Sut)part  F — [Amended] 

4.  The  authority  citation  for  subpart  F 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1631(a)(2)  and 
(d)(1)  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5)  and  1383(a)(2)  and  (d)(1)). 

5.  Section  416.635  is  amended  by 
revising  paragraphs  (c)  and  (d)  and 
adding  paragraph  (e)  to  read  as  follows: 

$416,635    Responsibilities  of  a 
representative  payee. 

•  »        •        *        » 

(c)  Submit  to  us,  upon  our  request,  a 
written  report  accounting  for  the 
benefits  received; 

(d)  Notify  us  of  any  change  in  his  or 
her  circumstances  that  would  affect 
performance  of  the  payee 
responsibilities;  and 

(e)  In  cases  in  which  the  beneficiary 
is  an  individual  under  age  18  (including 
cases  in  which  the  beneficiary  is  an 
individual  whose  low  birth  weight  is  a 
contributing  factor  material  to  our 
determination  that  the  individual  is 
disabled),  ensure  that  the  beneficiary  is 
and  has  been  receiving  treatment  to  the 
extent  considered  medically  necessary 
and  available  for  the  condition  that  was 
the  basis  for  providing  benefits  (See 
§416.994a(i).} 

Sut)f>art  I— [Amended] 

6.  The  authority  citation  for  subpart  I 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1611. 1614, 
1619, 1631(a),  (c),  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1382,  1382c,  1382h,  1383(a).  (c),  and  (d)(1). 
and  1383b):  sees.  4(c)  and  5, 6(c)-(e).  14(a) 
and  15,  Pub.  L  98-460,  98  Stat.  1794. 1801. 
1802,  and  1808  (42  U.S.Q  421  note,  423  note, 
1382h  note). 

7.  Section  416.901  is  amended  by 
revising  paragraphs  (e).  (f)(2),  and  (f)(6) 
as  follows: 

{416.901    Scope  of  sutipart 

*  *        •        «        * 

(e)  Our  general  rules  on  evaluating 
disability  for  children  filing  new 
applications  are  stated  in  §416.924. 


(2)  What  we  mean  by  the  terms 
medical  equivalence  and  functional 
equivalence  and  how  we  determine 


medical  equivalence  (and  functional 
equivalence  if  you  are  a  child); 

***** 

(6)  The  effect  on  your  benefits  if  you 
fail  to  follow  treatment  that  is  expected 
to  restore  your  ability  to  work  or,  if  you 
are  a  child,  to  reduce  your  functional 
limitations  to  the  point  that  they  are  no 
longer  marked  and  severe,  and  how  we 
apply  the  rule  in  §  416.930. 
***** 

7.  Section  416.902  is  amended  by 
adding  foiu-  new  definitions  between  the 
definitions  for  "Child"  and  "Medical 
sources"  to  read  as  follows: 

§  41 6.902    General  definitions  and  terms 
for  this  subpart 

***** 

Commissioner  means  the 
Commissioner  of  Social  Secxuity. 

Disability  redetermination  means  a 
redetermination  of  your  eligibility  based 
on  disability  using  the  rules  for  new 
applicants  appropriate  to  yoiu-  age, 
except  the  rules  pertaining  to 
performance  of  substantial  gainful 
activity.  For  individuals  who  are 
working  and  for  whom  a  disability 
redetermination  is  required,  we  will 
apply  the  rules  in  §§  416.260  ff.  In 
conducting  a  disability  redetermination, 
we  will  not  use  the  rules  for 
determining  whether  disability 
continues  set  forth  in  §  416.994  or 
§  416.994a.  (See  §416.987.) 

bnpairmentis)  means  a  medically 
determinable  physical  or  mental 
impairment  or  a  combination  of 
medically  determinable  physical  or 
mental  impairments. 

Marked  and  severe  functional 
limitations,  when  used  as  a  phrase, 
means  the  standard  of  disability  in  the 
Social  Security  Act  for  children  • 
claiming  SSI  benefits  based  on  disability 
and  is  a  level  of  severity  that  meets  or 
medically  or  functionally  equals  the 
severity  of  a  listing  in  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404  (the  Listing).  See  §§416.906. 
416.924.  and  416.926a.  The  words 
"marked"  and  "severe"  are  also  separate 
terms  used  throughout  this  subpart  to 
describe  measures  of  functional 
limitations;  the  term  "marked"  is  also 
used  in  the  listings.  See  §§  416.924  and 
416.926a.  The  meaning  of  the  words 
"marked"  and  "severe"  when  used  as 
part  of  the  term  Marked  and  severe 
functional  limitations  is  not  the  same  as 
the  meaning  of  the  separate  terms 
"marked"  and  "severe"  used  elsewhere 
in  20  CFR  404  and  416.  (See 
§§  416.924(c)  and  416.926a(c).) 
***** 

8.  Section  416.906  is  revised  to  read 
as  follows: 


UMI 
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§416.906    Basic  deflnidon  of  disability  for 
chUdran. 

If  you  are  under  age  18,  we  will 
consider  you  disabled  if  you  have  a 
medically  determinable  physical  or  * 
mental  impairment  or  combination  ot 
impairments  that  causes  marked  and 
severe  functional  limitations,  and  that 
can  be  expected  to  cause  death  or  that 
has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months.  Notwithstanding  the  preceding 
sentence,  if  you  file  a  new  application 
for  benefits  and  you  are  engaging  in 
substantial  gainhil  activity,  we  will  not 
consider  you  disabled.  We  discuss  out 
rules  for  determining  disability  in 
children  who  file  new  appUcations  in 
§§416.924  through  416.924c  and 
§§416.925  through  416.926a. 

9.  Section  416.911  is  revised  to  read 
as  follows: 

§  416.91 1    Definition  of  disabling 
inipairrnent. 

(a)  If  you  are  an  adult: 

(1)  A  disabling  impairment  is  an 
impairment  (or  combination  of 
im{>airments)  which,  of  itself,  is  so 
severe  that  it  meets  or  equals  a  set  of 
criteria  in  the  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter  or  which,  when  considered 
with  your  age,  education  and  work 
experience,  would  result  in  a  finding 
that  you  are  disabled  under  §  416.994, 
unless  the  disability  redetermination 
rules  in  §  416.987(b)  apply  to  you. 

(2)  If  the  disability  redetermination 
rules  in  §  416.987  apply  to  you,  a 
disabling  impairment  is  an  impairment 
or  combination  of  impairments  that 
meets  the  requirements  in  §§  416.920(c) 
through  (f). 

(b)  If  you  are  a  child,  a  disabling 
impairment  is  an  impairment  (or 
combination  of  impairments)  that 
causes  marked  and  severe  functional 
limitations.  This  means  that  the 
impairment  or  combination  of 
impairments: 

(1)  Must  meet  or  medically  or 
functionally  equal  the  requirements  of  a 
listing  in  the  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter,  or 

(2)  Would  result  in  a  finding  that  you 
are  disabled  under  §416. 994a. 

(c)  In  determining  whether  you  have 

a  disabling  impairment,  earnings  are  not 
considered. 

10.  Section  416.912  is  amended  by 
revising  paragraphs  (a)  and  (c)(6)  to  read 
as  follows: 

§  41 6.91 2    Evidence  of  your  impairmenL 
(a)  Genera].  In  general,  you  have  to 
prove  to  us  that  you  are  blind  or 
disabled.  This  means  that  you  must 


furnish  medical  and  other  evidence  that 
we  can  use  to  reach  conclusions  about 
your  medical  impairment(s).  If  material 
to  the  determination  whether  you  are 
blind  or  disabled,  medical  and  other 
evidence  must  be  furnished  about  the 
effects  of  your  impairment(s)  on  your 
ability  to  work,  or  if  you  are  a  child,  on 
your  functioning,  on  a  sustained  basis. 
We  will  consider  only  impairment(s) 
you  say  you  have  or  about  which  we 
receive  evidence. 
•        •        •        «        * 

(c)*  *  • 

(6)  Any  other  factors  showing  how 
your  impairment(s)  affects  your  ability 
to  work,  or,  if  you  are  a  child,  your 
functioning.  In  §§  416.960  through 
416.969,  we  discuss  in  more  detail  the 
evidence  we  need  when  we  consider 
vocational  factors. 
***** 

11.  Section  416.913  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

S416.913    Medical  evidence  Of  your 
impairment 

***** 

(c)  *  *  • 

(3)  If  you  are  a  child,  the  medical 
source's  opinion  about  your  functional 
limitations  in  learning,  motor 
functioning,  performing  self-care 
activities,  communicating,  socializing, 
and  completing  tasks  (and,  if  you  are  a 
newborn  or  young  infant  from  birth  to 
age  1,  responsiveness  to  stimuli). 
***** 

12.  Section  416.919a  is  amended  by 
revising  paragraph  (b)(5)  to  read  as 
follows: 

{  41 6.91 9a    When  we  will  purchase  a 
consultative  examination  and  how  we  will 
use  it 


(b)*  *  * 

(5)  There  is  an  indication  of  a  change 
in  your  condition  that  is  likely  to  affect 
your  ability  to  work,  or,  if  you  are  a 
child,  your  functioning,  but  the  current 
severity  of  your  impairment  is  n6t 
established. 

13.  Section  416.919n  is  amended  by 
revising  the  fifth  sentence  of  paragraph 
(b)  and  paragraph  (c)(6)  to  read  as 
follows: 

§  41 6.91 9n    Informing  ttte  examining 
physician  or  psychologist  of  examination 
scheduling,  report  content  and  signstura 
requirements. 

***** 

(b)  *  *  •  The  medical  report  must  be 
complete  enough  to  help  us  determine 
the  nature,  severity,  and  duration  of  the 
impairment,  and  your  residual 
functional  capacity  (if  you  are  an  adult) 


or  your  functioning  (if  you  are  a  child). 

*  •  • 

(c)«  •  * 

(6)  A  statement  about  what  you  can 
still  do  despite  your  impairment(s), 
unless  the  claim  is  based  on  statutory 
blindness.  If  you  are  an  adult,  this 
statement  should  describe  the  opinion 
of  the  consultative  physician  or 
psychologist  about  yoiu-  ability,  despite 
your  impairment(s).  to  do  woric-related 
activities  such  as  sitting,  standing, 
walking,  lifting,  carrying,  handling 
objects,  hearing,  speaking,  and  traveUng; 
and,  in  cases  of  mental  impairment(s), 
the  opinion  of  the  consultative 
physician  or  psychologist  about  your 
abiUty  to  understand,  to  carry  out  and 
remember  instructions,  and  to  respond 
appropriately  to  supervision,  coworkers 
and  work  pressures  in  a  work  setting.  If 
you  are  a  child,  this  statement  should 
describe  the  opinion  of  the  consultative 
physician  or  psychologist  about  your 
functional  limitations  in  learning,  motor 
functioning,  performing  self-care 
activities,  communicating,  socializing, 
and  completing  tasks  (and,  if  you  are  a 
newborn  or  young  infant  from  birth  to 
age  1,  responsiveness  to  stimuli):  and 

14.  Section  416.924  is  amended  by 
removing  paragraphs  (a)  and  (f), 
redesignating  paragraphs  (b)  through  (e) 
as  (a)  throu^  (d),  adding  new 
paragraphs  (e)  and  (g),  redesignating 
prior  paragraph  (g)  as  paragraph  (f),  and 
by  revising  newly  designated 
paragraphs  (a),  (c),  and  (d)  to  read  as 
follows: 


§416.924 
children. 


How  we  determine  disability  for 


(a)  Steps  in  evaluating  disability.  We 
consider  all  relevant  evidence  in  your 
case  record  when  we  make  a 
determination  or  decision  whether  you 
are  disabled.  If  you  allege  more  than  one 
impairment,  we  will  evaluate  all  the 
impairments  for  which  we  have 
evidence.  Thus,  we  will  consider  the 
combined  effects  of  all  your 
impairments  upon  your  overall  health 
and  functioning.  We  will  also  evaluate 
any  limitations  in  your  functioning  that 
result  ftx)m  your  symptoms,  including 
pain  (see  §416.929).  When  you  file  a 
new  application  for  benefits,  we  use  the 
evaluation  process  set  forth  in  (b) 
through  (d)  of  this  section.  We  follow  a 
set  order  to  determine  whether  you  are 
disabled.  If  you  are  doing  substantial 
gainful  activity,  we  will  determine  that 
you  are  not  disabled  and  not  review 
your  claim  further.  If  youare  not  doing 
substantial  gainful  activity,  we  will 
consider  your  physical  or  mental 
impairment(s)  first  to  see  if  you  have  an 
impairment  or  combination  of 
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impairments  that  is  severe.  If  your 
impairment(s)  is  not  severe,  we  will 
determine  that  you  are  not  disabled  and 
not  review  your  claim  further.  If  your 
imp>airment(s)  is  severe,  we  will  review 
your  claim  further  to  see  if  you  have  an 
impairment(s)  that  meets,  medically 
equals,  or  functionally  equals  in  severity 
any  impairment  that  is  listed  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter.  If  you  have  such  an 
impairment(s),  and  it  meets  the  duration 
requirement,  we  will  find  that  you  are 
disabled.  If  you  do  not  have  such  an 
impaimient(s),  or  if  it  does  not  meet  the 
duration  requirement,  we  will  find  that 
you  are  not  disabled. 
•        •        •        •        • 

(c)  You  must  have  a  severe 
impairment(s).  If  your  impairment(s)  is 
a  slight  abnormality  or  a  combination  of 
slight  abnormalities  that  causes  no  more 
than  minimal  functional  limitations,  we 
will  find  that  you  do  not  have  a  severe 
impairment(s)  and  are,  therefore,  not 
disabled. 

(d)  Your  impairment(s)  must  meet, 
medically  equal,  or  functionally  equal 
in  severity  a  listed  impairment  in 
appendix  1.  An  impairment(s)  causes 
marked  and  severe  functional 
limitations  if  it  meets  or  medically 
equals  in  severity  the  set  of  criteria  for 
an  impairment  listed  in  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
of  part  404  of  this  chapter,  or  if  it  is 
functionally  equal  in  severity  to  a  listed 
impairment. 

(1)  Therefore,  if  you  have  an 
impairment(s)  that  is  listed  in  appendix 
1,  or  is  medically  or  functionally  equal 
in  severity  to  a  listed  impairment,  and 
that  meets  the  duration  requirement,  we 
will  find  you  disabled. 

(2)  If  your  impairment(s)  does  not 
meet  the  duration  requirement,  or  does 
not  meet,  medically  equal,  or 
functionally  equal  in  severity  a  listed 
impairment,  we  will  find  that  you  are 
not  disabled. 

(3)  We  explain  our  rules  for  deciding 
whether  an  impairment(s)  meets  a 
listing  in  §  416.925.  Our  rules  for  how 
we  decide  whether  an  impairment(s) 
medically  equals  a  listing  are  set  forth 
in  §  416.926.  Our  rules  for  deciding 
whether  an  impairment(s)  functionally 
equals  a  listing  are  set  forth  in 

§  416.926a. 

(e)  If  you  attain  age  18  after  you  file 
your  disability  application  but  before  we 
make  a  determination  or  decision.  For 
the  period  during  which  you  are  under 
age  18,  we  will  evaluate  whether  you 
are  disabled  using  the  rules  in  this 
section.  For  the  period  starting  with  the 
day  you  attain  age  18.  we  will  evaluate 
whether  you  are  disabled  using  the 


disability  rules  we  use  for  adults  filing 
new  claims,  in  §416.920. 

***** 

(g)  How  we  will  explain  our  findings. 
When  we  make  an  initial  or 
reconsidered  determination  whether 
you  are  disabled  under  this  section  or 
whether  your  disability  continues  under 
§  416.994a  (except  when  a  disability 
hearing  officer  makes  the 
reconsideration  determination),  we  will 
complete  a  standard  form,  Form  SSA- 
538,  Childhood  Disability  Evaluation 
Form.  The  form  outlines  the  steps  of  the 
sequential  evaluation  process  for 
individuals  who  have  not  attained  age 
18.  In  these  cases,  the  State  agency 
medical  or  psychologicalconsuhant  (see 
§416.1016)  or  other  designee  of  the 
Commissioner  has  overall  responsibility 
for  the  content  of  the  form  and  must 
sign  the  form  to  attest  that  it  is  complete 
and  that  he  or  she  is  responsible  for  its 
content,  including  the  findings  of  fact 
and  any  discussion  of  supporting 
evidence.  Disability  hearing  officers, 
administrative  law  judges,  and  the 
administrative  appeals  judges  on  the 
Appeals  Council  (when  the  Appeals 
Council  makes  a  decision)  will  not 
complete  the  form  but  will  indicate 
their  findings  at  each  step  of  the 
sequential  evaluation  process  in  their 
determinations  or  decisions. 

15.  Section  416.924a^s  amended  by 
removing  paragraph  (a)(4),  redesignating 
paragraph  (a)(5)  as  paragraph  (a)(4), 
removing  paragraph  (b),  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  0)) 
and  (c),  revising  the  third  sentence  of 
paragraph  (a)  introductory  text,  revising 
paragraph  (a)(2),  revising  the  first 
sentence  of  paragraph  (a)(3),  revising  the 
first  sentence  of  redesignated  paragraph 
(b)  introductory  text,  and  revising 
redesignated  paragraphs  (c)(1)  and  (c)(4) 
to  read  as  follows: 

§  41 6.924a    Age  as  a  factor  of  evaluation  in 
childtiood  disabiiity. 

(a)  *  *  *  However,  your  age  is  always 
an  important  factor  when  we  decide 
whether  your  impairment(s)  is  severe 
(see  §  416.924(c)).  *   *   * 

(2)  The  Listing  of  Impairments  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter  contains  examples  of 
impairments  that  we  consider  of  such 
significance  that  they  cause  marked  and 
severe  functional  limitations.  Therefore, 
we  will  usually  decide  whether  your 
impairment  meets  a  listing  without 
giving  special  consideration  to  your  age. 
However,  several  listings  are  divided 
into  age  categories.  If  the  listing 
appropriate  for  evaluating  your 
impairment  includes  such  age 
categories,  we  will  evaluate  your 
impairment  under  the  criteria  for  your 


age  when  we  decide  whether  your 
impairment  meets  that  listing. 

(3)  When  we  compare  an  unlisted 
iimjairment  with  a  listed  impairment  to 
determine  whether  you  have  an 
impairment(s)  that  medically  or 
functionally  equals  the  severity  of  a 
listing,  the  way  in  which  we  consider 
your  age  will  depend  on  the  listing  we 
use  for  comparison.  •  •  • 

(b)  Correcting  chronological  age  of 
premature  infants.  We  generally  use 
chronological  age  (that  is,  a  child's  age 
based  on  birth  date)  when  we  decide 
whether,  or  the  extent  to  which,  a 
physical  or  mental  impairment  or 
combination  of  impairments  causes 
functional  limitations.  •  •  • 

*        *        •        •        • 

(c)  *  *  * 

(1)  We  recognize  that  how  a  particular 
child  adapts  to  an  impairment(s) 
depends  on  many  factors  (e.g.,  the 
nature  and  severity  of  the 
impairment(s),  the  child's  temperament, 
the  quality  of  adult  intervention,  and 
the  child's  age  at  onset  of  the 
impairment(s)).  By  adapting  to  an 
impairment,  we  mean  the  child's  ability 
to  learn  those  skills,  habits,  or  behaviors 
that  allow  the  child  to  compensate  for 
the  impairment(s)  and,  thus,  to  function 
as  well  as  possible  despite  the 
impairment(s).  Therefore,  our  disability 
determination  will  consider  how  you 
are  adapting  to  your  impairment(s)  and 
the  extent  to  which  you  are  able  to 
function  as  set  forth  in  this  section  and 
§§  416.924  and  416.924c. 
*        •        •        »        « 

(4)  As  children  approach  adulthood— 
that  is,  by  about  age  16 — the  functional 
abilities,  skills,  and  behaviors  that  are 
appropriate  for  them  are  those  that  are 
also  appropriate  for  adults.  Older 
adolescents  generally  also  share  with 
the  youngest  adults  the  same  abilities  to 
adapt  to  work-related  activities  despite 
a  severe  impairment(s).  By  the  age  of 
adolescence,  children  have  developed 
basic  physical  skills  and  behaviors,  so 
that  impairments  occurring  in 
adolescence  may  not  have  the 
cumulative  interactive  effects  on 
functioning  that  impairments  occurring 
in  infancy  and  early  childhood  do. 
(However,  as  set  forth  in  paragraph 
(c)(1)  of  this  section,  we  also  recognize 
that  adolescents  may  experience  a 
variety  of  impairments  with  different 
effects  on  their  functioning.  For 
instance,  a  child  bom  with  a 
degenerative  disorder  will  experience  a 
worsening  of  its  effects  as  he  or  she 
grows  older  so  that  functioning  may  be 
more  limited  for  the  older  child  than  it 
is  for  a  younger  child  with  the  same 
illness  or  disorder.) 
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.16.  Section  416.924b  is  amended  by 
revising  paragraph  (a),  the  second 
sentences  in  paragraphs  (b)(2)  and 
(b)(3),  and  paragraph  (b)(4).  and  by 
removing  paragraph  (b)(5)  to  read  as 
follows: 

§  41 6.924b    Functioning  in  children. 

(a)  General.  When  we  evaluate 
whether  your  impairment(s)  is  severe 
and,  if  so,  whether  it  causes  marked  and 
severe  functional  limitations,  we  will 
consider  all  of  your  mental  and  physical 
limitations  that  result  from  your 
impairment(s). 

(b)  •  •  * 

(2)  *  *  *  Ordinarily,  failures  to 
achieve  developmental  milestones  are 
most  important  as  indicators  of 
impaired  functioning  from  birth  until 
the  attainment  of  age  3,  although  they 
may  be  used  to  evaluate  older  children, 
especially  preschool  children. 

(3)  *  *  *  Ordinarily,  activities  of 
daily  living  are  most  important  as 
indicators  of  functional  limitations  in 
children  aged  3  to  attainment  of  age  16, 
although  they  may  be  used  to  evaluate 
children  younger  than  age  3. 

(4)  Work-related  activities.  The  term 
work-related  activities  refers  to  those 
physical  and  mental  activities  that  are 
associated  with,  or  related  to,  activities 
in  the  workplace,  as  manifested  in  a 
person's  activities  in  contexts  such  as 
school,  work,  vocational  programs,  and 
organized  activities.  Ordinarily, 
inability  to  perform  work-related 
activities  is  most  important  as  an 
indicator  of  functional  limitations  in 
adolescents  aged  16  to  attainment  of  age 
18. 

17.  Section  416.924c  is  revised  to 
read: 

§  416.924c    Other  factors  we  will  consider. 

(a)  General.  When  we  evaluate 
whether  your  impairment(s)  is  severe, 
and  if  so,  whether  it  causes  marked  and 
severe  functional  limitations,  we  will 
consider  all  factors  that  are  relevant  to 
the  evaluation  of  the  effects  of  your 
impairment(s)  on  your  functioning,  such 
as  the  effects  of  your  medications,  the 
setting  in  which  you  live,  your  need  for 
assistive  devices,  and  your  functioning 
in  school.  Therefore,  when  we  assess 
your  functional  Umitations,  we  will 
consider  all  evidence  from  medical  and 
nonmedical  sources — such  as  your 
parents,  teachers,  and  other  people  who 
know  you — that  can  help  us  to 
understand  how  your  impairroent(s) 
affects  your  functioning.  Some  of  the 
factors  we  will  consider  include,  but  are 
not  limited  to,  the  factors  in  paragraphs 
(b)  through  (g)  of  this  section. 

(b)  Chronic  illness.  If  you  have  a 
chronic  impairment(s)  that  is 


characterized  by  episodes  of 
exacerbation  (worsening)  or  remission 
(improvement),  we  will  consider  the 
frequency  and  severity  of  your  episodes 
of  exacert>ation  and  your  periods  of 
remission  as  factors  in  our 
determination  whether  you  have  a 
severe  impairment(s)  and,  if  so,  whether 
it  meets  or  medically  or  functionally 
equals  in  severity  any  listing,  and  is 
therefore  disabling.  For  instance,  if  you 
require  repeated  hospitalizations,  or 
frequent  outpatient  care  with  supportive 
therapy  for  a  chronic  impairment(s),  we 
will  consider  this  need  for  treatment  in 
our  determination.  When  we  determine 
whether  you  are  disabled,  we  will 
consider  how  the  level  of  treatment  you 
need  for  your  chronic  illness  affects 
your  functioning.  We  will  consider 
whether  the  length  and  frequency  of 
your  hospitalizations  or  episodes  of 
exacerbation  significantly  interfere  with 
your  functioning  on  a  longitudinal 
basis,  or  whether  the  frequency  of  your 
outpatient  care  affects  your  functioning. 

(c)  Effects  of  medication.  We  will 
consider  the  effects  of  medication  on 
your  symptoms,  signs,  and  laboratory 
findings,  including  your  functioning. 
Although  medications  may  control  the 
most  obvious  manifestations  of  your 
condition(s),  they  may  or  may  not  affect 
the  functional  limitations  imposed  by 
your  impairment(s).  If  your  symptoms 
or  signs  are  reduced  by  medications,  we 
wrill  consider  whether  any  functional 
limitations  which  may  nevertheless 
persist  are  marked  and  severe,  even  if 
there  is  apparent  improvement  from  the 
medications.  We  will  also  consider 
whether  your  medications  create  any 
side  effects  which  cause  or  contribute  to 
your  functional  limitations. 

(d)  Effects  of  structured  or  highly 
supportive  settings.  Children  with 
serious  impairments  may  spend  much 
of  their  time  in  structured  or  highly 
supportive  settings.  A  structured  or 
highly  supportive  setting  may  be  your 
own  home,  in  which  family  members 
make  extraordinary  adjustments  to 
accommodate  your  impairment(s);  or 
your  classroom  at  school,  whether  a 
regular  class  in  which  you  are 
accommodated  or  a  special  classroom; 
or  a  residential  facility  or  school  where 
you  live  for  a  period  of  time.  Children 
with  chronic  impairments  also 
commonly  have  their  lives  structured  in 
such  a  way  as  to  minimize  stress  and 
reduce  their  symptoms  or  signs  of 
impairment;  others  may  continue  to 
have  persistent  pain,  fatigue,  decreased 
energy,  or  other  symptoms  or  signs, 
though  at  a  lesser  level  of  severity.  Such 
children  may  be  more  impaired  in  their 
overall  functioning  than  their  symptoms 
and  signs  would  indicate.  Therefore,  if 


your  symptoms  or  signs  are  controlled 
or  reduced  by  the  environment  in  which 
you  live,  we  will  consider  your 
functioning  outside  of  this  highly 
structured  setting. 

(e)  Adaptations.  We  will  consider  the 
nature  and  extent  of  any  other 
adaptations  that  are  made  for  you  in 
order  to  enable  you  to  function.  Such 
adaptations  may  include  assistive 
devices,  appliances,  or  technology. 
Some  adaptations  may  enable  you  to 
function  normally,  or  almost  normally 
(e.g.,  eyeglasses,  hearing  aids).  Others 
may  increase  your  functioning,  even 
though  you  may  still  have  functional 
limitations  (e.g.,  ankle- foot  orthoses, 
hard  or  foot  splints,  and  specially 
adapted  or  custom-made  tools,  utensils, 
or  devices  for  self-care  activities  such  as 
bathing,  feeding,  toileting,  and 
dressing).  When  we  evaluate  your 
overall  functioning  with  an  adaptation, 
we  will  consider  the  degree  to  which 
the  adaptation  enables  you  to  function 
and  any  functional  limitations  that 
nevertheless  persist. 

(f)  Time  spent  in  therapy.  You  may 
need  frequent  and  ongoing  therapy  from 
one  or  more  kinds  of  health  care 
professionals  in  order  to  maintain  or 
improve  your  functional  status.  Therapy 
may  include  occupational,  physical,  or 
speech  and  language  therapy,  special 
nursing  services,  psychotherapy,  or 
psychosocial  counseling.  Frequent 
therapy,  although  intended  to  improve 
your  functioning  in  some  ways,  may 
also  interfere  with  your  functioning  in 
other  ways.  If  you  receive  frequent 
therapy  at  school  during  a  normal 
school  day,  it  may  or  may  not  interfere 
significantly  with  yoiu*  functioning.  If 
you  must  frequently  interrupt  your 
activities  at  school  or  at  home  for 
therapy,  these  interruptions  may 
interfere  with  your  functioning.  We  will 
consider  the  frequency  of  any  therapy 
that  you  must  have,  how  long  you  have 
needed  the  therapy  or  will  need  the 
therapy,  and  whether  it  interferes  with 
your  functioning. 

(g)  School  attendance.  (1)  School 
records  and  information  from  people  at 
school  who  know  you  or  who  have 
examined  you,  such  as  teachers  and 
school  psychologists,  psychiatrists,  or 
therapists,  may  be  important  sources  of 
information  about  your  impairment(s) 
and  its  effect  on  your  functioning.  If  you 
attend  school,  we  will  consider  this 
evidence  when  it  is  relevant  and 
available  to  us. 

(2)  The  fact  that  you  are  able  to  attend 
school  will  not,  in  itself,  be  an 
indication  that  you  are  not  disabled.  We 
will  consider  the  circumstances  of  your 
school  attendance,  such  as  your 
functioning  in  a  regular  classroom 
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setting.  Likewise,  the  fact  that  you  are 
in  a  special  education  classroom  setting, 
or  that  you  are  not  in  such  a  setting,  will 
not  in  itself  establish  yoiu*  actual 
limitations  or  abilities.  We  will  consider 
the  fact  of  such  placement  or  lack  of 
placement  in  the  context  of  the 
remainder  of  the  evidence  in  your  case 
record. 

(3)  However,  if  you  are  unable  to 
attend  school  on  a  regular  basis  because 
of  your  impairment(s),  we  will  consider 
this  when  we  determine  whether  you 
are  disabled. 

(h)  Treatment  and  intervention,  in 
general.  With  adequate  treatment  or 
intervention,  some  children  not  only 
have  their  symptoms  and  signs  reduced, 
but  also  maintain,  return  to  or  achieve 
a  level  of  functioning  that  is  not 
disabling.  Treatment  or  intervention 
may  prevent,  eliminate,  or  reduce 
functional  limitations;  if  such 
limitations  were  disabling  in  the 
absence  of  treatment  or  intervention, 
treatment  or  intervention  may  eliminate 
them  or  reduce  them  so  that  they  are  not 
disabling.  We  will,  therefore,  evaluate 
the  effects  of  your  treatment  or 
intervention  to  determine  the  actual 
outcome  of  the  treatment  or  intervention 
in  your  particular  case. 

18.  Section  416.924d  is  removed. 

19.  Section  416.924e  is  removed. 

20.  Section  416.925  is  amended  by 
revising  paragraph  (a)  and  adding  five 
sentences  to  the  end  of  paragraph  (b)(2) 
to  read  as  follows: 

|41ft.92S    LMkig  of  Impairments  In 
appendix  1  of  subpart  P  of  part  404  of  this 


(a)  Purpose  of  the  Listing  of 
Impairments.  TTie  Listing  of 
Impairments  describes,  for  each  of  the 
major  body  systems,  impairments  that 
are  considered  severe  enough  to  prevent 
an  adult  from  doing  any  gainful  activity 
or,  for  a  child,  that  causes  marked  and 
severe  functional  limitations.  Most  of 
the  listed  impairments  are  permanent  or 
expected  to  result  in  death,  or  a  specific 
statement  of  duration  is  made.  For  all 
others,  the  evidence  must  show  that  the 
impairment  has  lasted  or  is  expected  to 
last  for  a  continuous  period  of  at  least 
12  months. 

(b)*  •  • 

(2)  •  *  *  Although  the  severity 
criteria  in  Part  B  of  the  Listing  of 
Impairments  are  expressed  in  different 
ways  for  different  impairments,  the 
level  of  severity  for  impairments  listed 
in  part  B  is  intended  to  be  the  same  as 
that  expressed  in  the  functional  severity 
criteria  of  the  childhood  mental 
disorders  listings.  (See  listings  112.01  ff. 
of  appendix  1  of  subpart  P  of  part  404 
of  this  chapter.)  Therefore,  in  general,  a 


child's  impairment(s)  is  of  "listing-level 
severity"  if  it  causes  marked  limitations 
in  two  broad  areas  of  functioning  or 
extreme  limitations  in  one  such  area. 
(See  §  416.926a  for  definition  of  the 
terms  marked  and  extreme  as  they  apply 
to  children.)  However,  when  we  decide 
whether  your  impairment(s)  meets  the 
requirements  for  any  listed  impairment, 
we  will  decide  that  your  impairment  is 
of  "listing-level  severity"  even  if  it  does 
not  result  in  marked  limitations  in  two 
broad  areas  of  functioning,  or  extreme 
limitations  in  one  such  area,  if  the 
listing  that  we  apply  does  not  require 
such  limitations  to  establish  that  an 
impairment(s)  is  disabling. 
***** 

21.  Section  416.926  is  amended  by 
revising  the  section  heading,  paragraph 
(a),  the  last  sentence  of  paragraph  (b), 
and  the  first  sentence  of  paragraph  (c), 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

§  41 6.926    IMedical  equivalence  for  adults 
and  children. 

(a)  How  medical  equivalence  is 
determined.  We  will  decide  that  your 
impairment(s)  is  medically  equivalent  to 
a  listed  impairment  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter  if 
the  medical  findings  are  at  least  equal 
in  severity  and  duration  to  the  listed 
findings.  We  will  compare  the 
symptoms,  signs,  and  laboratory 
findings  about  your  impairment(s),  as 
shown  in  the  medical  evidence  we  have 
about  your  claim,  with  the 
corresponding  medical  criteria  shown 
for  any  listed  impairment.  When  we 
make  a  finding  regarding  medical 
equivalence,  we  will  consider  all 
relevant  evidence  in  your  case  record. 
Medical  equivalence  can  be  found  in 
two  ways: 

(1)  If  you  have  an  impairment  that  is 
described  in  the  Listing  of  Impairments 
in  appendix  1  of  subpart  P  of  part  404 
of  this  chapter,  but: 

(i)  You  do  not  exhibit  one  or  more  of 
the  medical  findings  specified  in  the 
particular  listing,  or 

(ii)  You  exhibit  all  of  the  medical 
findings,  but  one  or  more  of  the  findings 
is  not  as  severe  as  specified  in  the 
listing,  we  will  nevertheless  find  that 
your  impairment  is  medically 
equivalent  to  that  listing  if  you  have 
other  medical  findings  related  to  your 
impairment  that  are  at  least  of  equal 
medical  significance. 

(2)  If  you  have  an  impairment  that  is 
not  described  in  the  Listing  of 
Impairments  in  appendix  1,  or  you  have 
a  combination  of  impairments,  no  one  of 
which  meets  or  is  medically  equivalent 
to  a  listing,  we  will  compare  your 
medical  findings  with  those  for  closely 


analogous  listed  impairments.  If  the 
medical  findings  related  to  your 
impairment(s)  are  at  least  of  equal 
medical  significance  to  those  of  a  listed 
impairment,  we  will  find  that  your 
impairment(s)  is  medically  equivalent  to 
the  analogous  listing. 

(b)  *  *  *  We  wilfalso  consider  the 
medical  opinion  given  by  one  or  more 
medical  or  psychological  consuUants 
designated  by  the  Commissioner  in 
deciding  medical  equivalence.  (See 
§416.1016.) 

(c)  Who  is  a  designated  medical  or 
psychological  consultant.  A  medical  or 
psychological  consultant  designated  by 
the  Commissioner  includes  any  medical 
or  psychological  consultant  employed 
or  engaged  to  make  medical  judgments 
by  the  Social  Security  Administration, 
the  Railroad  Retirement  Board,  or  a 
State  agency  authorized  to  make 
disability  determinations.  •  *  * 

(d)  Responsibility  for  determining 
medical  equivalence.  In  cases  where  the 
State  agency  or  other  designee  of  the 
Commissioner  makes  the  initial  or 
reconsideration  disability 
determination,  a  State  agency  medical 
or  psychological  consultant  or  other 
designee  of  the  Commissioner  (see 
§416.1016)  has  the  overall 
responsibility  for  determining  medical 
equivalence.  For  cases  in  the  disability 
hearing  process  or  otherwise  decided  by 
a  disability  hearing  officer,  the 
responsibility  for  determining  medical 
equivalence  rests  with  either  the 
disability  hearing  officer  or,  if  the 
disability  hearing  officer's 
reconsideratioil  determination  is 
changed  under  §  416.1418,  with  the 
Associate  Commissioner  for  Disability 
or  his  or  her  delegate.  For  cases  at  the 
Administrative  Law  Judge  or  Appeals 
Council  level,  the  responsibility  for 
deciding  medical  equivalence  rests  with 
the  Administrative  Law  Judge  or 
Appeals  Council. 

22.  Section  416.926a  is  revised  to  read 
as  follows: 

S4l6.92«a    Functional  equivalence  for 
ctilidren 

(a)  General.  If  your  impairment  or 
combination  of  impairments  does  not 
meet,  or  is  not  medically  equivalent  in 
severity  to,  any  listed  impairment  in 
appendix  1  of  subpart  P  of  part  404  of 
this  chapter,  we  will  assess  all 
functional  limitations  caused  by  your 
impairment(s),  i.e.,  what  you  cannot  do 
because  of  your  impairment(s).  to 
determine  if  your  impairment(s)  is    x 
functionally  equivalent  in  severity  to 
any  listed  impairment.  While  ^11 
possible  impairments  are  not  addressed 
within  the  Listing  of  Impairments, 
within  the  listed  impairments  are  all  the 
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physical  and  mental  functional 
limitations,  i.e.,  what  a  diild  caimot  do 
as  a  result  of  an  impainnent,  that 
produce  marked  and  severe  functicmal 
limitations.  If  the  functional 
limitation(s)  caused  by  your 
impairment(8)  is  the  same  as  the 
disabling  functional  limitation(s)  caused 
by  a  listeid  impainnent,  we  mil  find  that 
your  impairment(s)  is  equivalent  in 
severity  to  that  listed  impairment,  even 
if  your  impairment(s)  is  not  medically 
related  to  the  listed  impairment.  When 
we  make  a  determination  or  decision 
using  this  rule,  the  primary  focus  will 
be  on  whether  your  functional 
limitations  are  disabling,  as  long  as 
time  is  a  direct,  medically  determinable 
cause  for  these  limitations.  As  with  any 
disabling  impairmmt,  the  duration 
requiiMnent  must  also  be  met  (see 
§$416,909  and  416.924(a)). 

(b)  How  ¥fe  determine  functional 
equivalence.  We  will  compare  any 
functional  limitations  resulting  from 
your  impairment(s)  with  the  disabling 
functioi^  limitations  of  any  listed 
impairment  in  part  A  or  part  B  of  the 
Lining  that  includes  the  same 
fimcticHial  limitations.  The  listing  we 
use  for  comparison  need  not  be 
medically  related  to  your  impairmentts). 
In  paragraphs  (b)(1)  through  (b)(4)  of 
this  secticm  we  explain  the  methods  we 
may  use  to  decide  that  your 
impairmait(s)  is  functionally  equivalent 
in  severity  to  a  listing.  There  is  no  set 
(»der  in  which  we  must  consider  these 
methods  and  we  may  not  consider  than 
all  if  we  find  that  your  impairment(s)  is 
functionally  equivalent  in  severity  to  a 
listed  impairment.  We  will  use  any 
method  that  is  appropriate  to,  or  best 
describes,  your  impairment(s)  and 
functional  limitations.  However,  we  will 
consider  all  of  the  methods -befme  we 
determine  that  your  impairment(s)  is 
not  functionally  equivalent  in  severity 
to  any  listed  impairmoit.  At  the  initial 
and  reconsideration  levels  (except  when 
a  disability  hearing  officer  makes  the 
reconsideration  determination),  we  will 
also  OHnplete  a  standard  form.  Form 
SSA-538,  Childhood  Disability 
Evaluation  Form,  to  show  how  we 
determined  whether  your  impairm«it(s) 
is  fimctimially  equivalent  in  severity  to  . 
a  listed  impairment.  (See  §  416.924(g).) 

(1)  Limitation  of  specific  functions. 
We  may  find  that  your  impairment(s)  is 
functionally  equivalent  in  severity  to  a 
listed  impairment  because  of  extreme 
limitation  of  one  specific  function,  such 
as  walking  at  talking.  (See  (>aragraph  (c) 
of  this  section  for  an  explanation  of  the 
term  "extreme.")  Some  listings  also 
include  criteria  requiring  limitation  of 
mca«  than  one  specific  fijnction,  such  as 
limitations  in  walking  and  talking:  each 


limitation  in  itself  is  not  enough  to 
show  disability,  but  the  combination  of 
limitations  establishes  marked  and 
severe  functional  limitations.  If  you 
have  a  limitation  of  a  combination  of 
q>ecific  functions  that  are  the  same  as 
those  in  such  a  listed  impairment,  we 
will  find  that  your  impairment(s)  is 
functionally  equivalent  in  severity  to 
that  listing. 

(2)  Broad  areas  of  development  or 
functioning.  Instead  of  looking  at 
limitation  of  specific  functicms.  we  may 
evaluate  the  effects  of  your 
impairment(s)  in  broad  areas  of 
development  or  functioning,  such  as 
social  mnctioning.  motor  fumctioning,  or 
personal  functi(Hung  (i.e.,  self-care)  and 
determine  if  your  functicmal  limitations 
are  equivalent  in  severity  to  the 
disabling  functional  limitations  in 
listing  112.12  or  listing  112.02.  If  you 
have  extreme  limitations  in  one  area  of 
fimctiraiing  or  marked  limitation  in  two 
areas  of  functioning,  we  will  find  that 
your  impainnent(s)  is  functionally 
equivalent  in  severity  to  a  listed 
impairment  We  explain  the  broad  areas 
of  developmrat  or  mnctioning  we 
consider  and  what  the  terms  "extreme" 
and  "marked"  mean  in  paragraph  (c)  of 
this  section. 

(3)  Episodic  impairments.  If  you  have 
a  chronic  impairment(s)  that  is 
diaracterized  by  frequent  illnesses  or 
attad^s,  or  be  exacerbations  and 
remissions,  we  may  evaluate  your 
functional  limitaticms  using  the 
methods  in  paragraphs  (bMl)  and  (b)(2) 
of  this  section.  Howevw.  your 
functional  limitations  may  vary  and  we 
may  not  be  able  to  use  the  methods  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section.  Instead,  we  may  oxnpare  your 
functional  limitation(s)  to  those  in  any 
listing  for  a  chronic  impairment  with 
similar  episodic  criteria  to  detamine  if 
your  impaiiment(s)  has  such  a  serious 
impact  on  your  ftinctioning  over  time 
that  it  is  functionally  equivalent  in 
severity  to  one  of  those  listings. 
Limitations  that  are  charactwistic  of 
episodic  impairments  are  not 
necessarily  related  to  a  single,  specific 
functicm.  Episodes  ef  disabling 
functional  limitaticms  may  occur  with 
specified  frequ«icy  despite  treatment.  If 
your  episodic  impairmait(s)  produces 
disabling  functional  limitations  that  are 
the  same  as  the  disabling  functional 
limitations  of  a  listed  impairment  with 
similar  episodic  criteria,  we  will  find 
that  you  are  disabled  even  though  you 
may  be  able  to  function  adequately 
between  episodes. 

(4)  Umitations  rdated  to  treatment  or 
medication  effects.  Some  impairments 
require  treatment  over  a  lonb  period  of 
time  (i.e.,  at  least  a  year)  and  tiie 


treatment  itself  (•.£.,  multiple  surgeries) 
causes  marked  and  severe  functional 
limitaticms.  Marked  and  severe 
functional  limitations  may  also  resuh 
bam  the  combined  effects  of  limitations 
caused  by  ongoing  treatment  and 
limitations  caused  by  an  impairment(s). 
In  many  cases,  we  will  be  able  to 
evaluate  such  limitations  using  the 
methods  for  evaluating  specific 
functions  or  broad  areas  of  development 
or  functioning  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section.  But  we  may  also 
compare  your  functional  limitations(8) 
to  criteria  in  listings  based  on  treatment 
(including  side  effscts  of  medicatioq) 
that  is  itself  disabling  or  that  contributes 
to  functional  limitations.  If  treatment  of 
your  impairment(s)  produces  functional 
limitations  that  are  the  same  as  the 
disabling  functional  limitations  of  a 
listed  impairment,  we  will  find  that 
your  impairment(s)  is  functionally 
equivalent  in  severity  to  that  listing. 

(c)  Broad  areas  ofdevtiopment  or 
functioning.  When  wre  determine 
functional  equivalence  based  on  broad 
areas  of  development  or  functioning,  we 
will  evaluate  the  functional  effiects  of 
your  impairmMit(s)  in  several  areas  of 
development  or  functioning  to 
determine  if  your  functional  limitations 
are  equivaloit  in  severity  to  the 
disabling  functional  limitations  of 
listing  112.12  or  listing  112.02. 
However,  instead  of  referring  to  the 
areas  of  development  or  functioning  in 
those  listings,  we  will  refer  to  the  areas 
of  devel(^nient  or  functioning 
described  in  paragraphs  (c)(4)  and  (c)(5) 
of  this  aecticm.  (We  describe  the  areas  in 
general  terms  in  paragraph  (cX4)  and 
thm  in  detail  as  they  apply  to  specific 
age  groups  in  paragnq^  (c)(5).)  If  you 
have  mariced  limitations  in  two  areas  of 
development  or  functioning,  or  extreme 
limitation  in  one  area,  we  will  find  that 
your  impairmait(s)  is  functionally 
equivalent  in  severity  to  listing  112.12 
or  listing  112.02.  even  if  your 
impairmait(s)  is  a  physical 
impairment(s)  or  a  combination  of 
physical  and  mental  impairments.  We 
explain  the  meaning  of  the  terms 
"marked  limitation"  and  "extreme 
limitation"  in  paragraph  (cM3)  of  this 
section. 

(1)  How  we  use  the  areas  of 
development  or  functioning,  (i)  When 
we  make  a  finding  about  functional 
equivalence,  we  will  ccMisider  the  extent 
of  your  functional  limitations  in  the 
areas  affected  by  your  impairment(s). 
We  will  also  consido'  how  your 
limitation(s)  in  one  area  affects  your 
development  or  functioning  in  other 
areas. 

(ii)  In  some  children,  some  physical 
impairments  will  be  evaluated  most 
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appropriately  only  in  the  areas  of  motor 
development  or  motor  functioning.  In 
others,  the  effects  will  be  more  global. 
If  you  have  a  physical  impairment(s) 
that  causes  a  functional  limitation(s)  not 
addressed  solely  in  the  area  of  motor 
development  or  motor  functioning,  We 
will  consider  the  efiiscts  of  your 
impairment  in  all  relevant  areas  in 
which  you  have  Umitations  from  the 
impairment(s).  A  physical 
impairment(s)  may  cause  limitations  in 
any  or  all  of  the  areas  of  development 
or  functioning. 

(2)  Other  considerations.  When  we 
assess  your  functioning,  we  will 
consider  all  information  in  your  case 
record  that  can  help  us  determine  the 
effect  of  your  impairment(s)  on  your 
physical  and  mental  functioning.  We 
will  consider  the  nature  of  your 
impairment(s),  your  age,  your  ability  to 
be  tested  given  your  age,  and  other 
relevant  factors  (see  §§  416.924a  through 
416.924c).  We  will  consider  whether 
any  help  that  you  need  from  others  to 
enable  you  to  do  any  particular  activity 
(e.g..  dressing)  is  appropriate  to  your 
age. 

(3)  Definitions  of  •marked"  and 
"extreme"  Umitations— (i)  Marked 
limitation  means — (A)  When 
standardized  tests  are  used  as  the 
measure  of  functional  abilities,  a  valid 
score  that  is  two  standard  deviations  or 
more  below  the  norm  for  the  test  (but 
less  than  three  standard  deviations):  or 

(B)  For  children  from  birth  to 
attainment  of  age  3,  functioning  at  more 
than  one-half  but  not  more  than  two- 
thirds  of  chronological  age;  or 

(C)  For  children  from  age  3  to 
attainment  of  age  18,  "more  than 
moderate"  and  "less  than  extreme." 
Marked  limitation  may  arise  when 
several  activities  or  fiinctions  are 
limited  or  even  when  only  one  is 
limited  as  long  as  the  degree  of 
limitation  is  such  as  to  interfere 
seriously  with  the  child's  functioning. 

(ii)  Extreme  limitation  means—  (A) 
When  standardized  tests  are  used  as  the 
measure  of  functional  abilities,  a  valid 
score  that  is  three  standard  deviations  or 
more  below  the  norm  for  the  test:  or 

(B)  For  children  from  birth  to 
attainment  of  age  3,  functioning  at  one- 
half  chronological  age  or  less;  or 

(C)  For  children  from  birth  to 
attainment  of  age  18,  no  meaningful 
functioning  in  a  given  area.  There  may 
be  extreme  limitation  when  several 
activities  or  functions  are  limited  or 
even  when  only  one  is  limited. 

(4)  Areas  of  development  or 
functioning.  The  following  are  the  areas 
of  development  or  functioning  that  may 
be  addressed  in  a  finding  of  functional 
equivalence. 


(i)  Cognition/communication:  The 
ability  or  inability  to  learn,  understand, 
and  solve  problems  through  intuition, 
perception,  verbal  and  nonverbal 
reasoning,  and  the  application  of 
acquired  knowledge;  the  ability  to  retain 
and  recall  information,  images,  events, 
and  procedures  during  the  process  of 
thinking.  The  ability  or  inability  to 
comprehend  and  produce  language  (e.g., 
vocabulary  and  grammar)  in  order  to 
communicate  (e.g.,  to  respond,  as  in 
answering  questions,  following 
directions,  acknowledging  the 
comments  of  others;  to  request,  as  in 
demanding  action,  meeting  needs, 
seeking  information,  requesting 
clarification,  initiating  interaction;  to 
comment,  as  in  sharing  information, 
expressing  feelings,  and  ideas, 
providing  explanations,  describing 
events,  maintaining  interaction,  using 
hearing  that  is  adequate  for 
conversation;  and  using  speech 
(articulation,  voice,  and  fluency)  that  is 
intelligible. 

(ii)  Motor:  The  ability  or  inability  to 
use  gross  and  fine  motor  skills  to  relate 
to  the  physical  environment  and  serve 
one's  physical  purposes.  It  involves 
general  mobility,  balance,  and  the 
ability  to  perform  age-appropriate 
physical  activities  involved  in  play, 
physical  education,  sports,  and 
physically  related  daily  a^ivities  other 
than  self-care  (see  Personal  area). 

(iii)  Social:  The  ability  or  inability  to 
form  and  maintain  relationships  with 
other  individuals  and  with  groups;  e.g., 
parents,  siblings,  neighborhood 
children,  classmates,  teachers.  Ability  is 
manifested  in  responding  to  and 
initiating  social  interaction  with  others, 
sustaining  relationships,  and 
participating  in  group  activities.  It 
involves  cooperiitive  beha^ors, 
consideration  for  others,  awareness  of 
others'  feelings,  and  social  maturity 
appropriate  to  a  child's  age.  Ability  is 
also  manifested,  in  the  absence  of 
inappropriate  externalized  actions  (e.g., 
running  away,  physical  aggression—but 
not  self-injurious  actions,  which  are 
evaluated  in  the  personal  area  of 
functioning),  and  the  absence  of 
inappropriate  internalized  actions  (e.g., 
social  isolation,  avoidance  of 
interpersonal  activities,  mutism).  Social 
functioning  in  play,  school,  and  work 
situations  may  involve  interactions  with 
adults,  including  responding 
appropriately  to  persons  in  authority 
(e.g.,  teachers,  coaches,  employers)  or 
cooperative  behaviors  involving  other 
children. 

(iv)  Responsiveness  to  stimuli  (birth  to 
age  1  only):  The  ability  or  inability  to 
respond  appropriately  to  stimulation 


(visual,  auditory,  tactile,  vestibular, 
proprioceptive). 

(v)  Personal  (age  3  to  age  18  only): 
The  ability  or  inability  to  help  yourself 
and  to  cooperate  with  others  in  taking 
care  of  your  personal  needs,  health,  and 
safety  (e.g.,  feeding,  dressing,  toileting, 
badiing;  maintaining  personal  hygiene, 
proper  nutrition,  sleep,  health  habits; 
adhering  to  medication  or  therapy 
regimens;  following  safety  precautions). 

(vi)  Concentration,  persistence,  or 
pace  (age  3  to  age  18  only):  The  ability 
or  inabihty  to  attend  to.  and  sustain 
concentration  on,  an  activity  or  task, 
such  as  playing,  reading,  or  practicing  a 
sport,  and  the  ability  to  perform  the 
activity  or  complete  the  task  at  a 
reasonable  pace. 

(5)  Descriptions  for  specific  age 
groups— (i)  Newborns  and  young  infants 
(birth  to  attainment  of  age  1)  Children 
in  this  age  group  are  evaluated  in  terms 
of  four  areas  of  development.  The 
following  are  general  descrriptions  of 
development  typical  of  this  age  group. 

(A)  Cognitive/communicative 
development  (birth  to  attainment  of  age 
1):  Your  ability  or  inability  to  show 
interest  in,  and  actively  seek  interaction 
with,  your  environment,  first  randomly, 
then  through  trial-and-error,  and  finally 
with  deliberate  and  purposeful  intent. 
Your  ability  or  inability  to  first 
recognize,  and  then  attach  meaning  to, 
routine  situations  and  events  and 
gradually  to  everyday  sounds  and 
eventually  to  familiar  words.  Your 
ability  or  inability  to  vocalize,  both 
imitatively  and  spontaneously,  using 
vowels  and  later  consonants,  first  in 
isolation,  and  then  in  increasingly 
longer  babbling  strings. 

(B)  Motor  development  (birth  to 
attainment  of  age  1):  Your  ability  or 
inability  to  explore  and  manipulate  your 
environment  by  moving  your  body  and 
by  using  your  hands;  e.g.,  by 
increasingly  controlling  position  and 
movement  of  head,  sitting  with  support, 
creeping  or  crawHng,  pulling  to 
standing  position,  walking  with  hand 
held,  standing  alone  briefly,  waving 
small  rattle,  reaching  for  or  grasping 
objects,  transferring  toys,  picking  up 
small  objects,  attempting  to  scribble. 

(C)  Social  development  (birth  to 
attainment  of  age  Ij;  Your  ability  or 
inability  to  form  and  maintaih  intimate 
relationships,  and  to  respond  to,  and 
eventually  initiate  reciprocal 
interactions  with,  your  primary 
caregivers  (e.g.,  through  games  such  as 
pat-a-cake,  peek-a-boo,  so  big).  Your 
ability  or  inability  to  begin  to  regulate 
the  behavior  of  others  through 
intentional  behavior  (e.g.,  gestures, 
vocalizations).  Your  ability  or  inability' 
to  recognize  and  produce  a  variety  of 
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emotional  cues  (e.g.,  facial  expressions, 
vocal  tone  changes). 

(D)  Responsiveness  to  stimuli  (birth  to 
attainment  of  age  1):  Your  ability  or 
inability  to  form  patterns  of  self- 
regulation,  i.e.,  to  recognize  internal 
cues  (e.g.,  hunger,  pain),  and  to  organize 
external  experiences  (e.g.,  light,  sound, 
temperature,  movement),  and  to  regulate 
yoiu-  reactions  to  them  (e.g.,  brightening 
in  response  to  sights  and  sounds, 
enjoying  being  touched  or  stroked  or 
held,  enjoying  gentle  movement  in 
space  ("roick-a-bye-baby")). 

(ii)  C^der  infants  ana  toddlers  (age  1 
to  attairmient  of  age  3):  Children  in  this 
age  group  are  evaluated  in  terms  of  three 
areas  of  development.  The  following  are 
general  descriptions  of  development 
typical  of  this  age  group. 

(A)  Cognitive/communicative 
development  (age  1  to  attainment  of  age 
3):  Your  ability  or  inability  to 
understand  by  responding  to 
increasingly  complex  requests, 
instnicti(His,  and  questions;  to  refer  to 
yourself  and  things  around  you  by 
pointing  and  eventually  by  naming;  to 
form  concepts  and  to  solve  simple 
problems  through  purposeful 
experimentaticm  (e.g.,  disassembling 
toys),  imitation  (immediate  and 
delayed),  and  constructive  play  (e.g., 
putting  things  in  and  out  of  containers, 
building  with  blocks,  exploring  spaces); 
to  demonstrate  your  knowledge  of 
objects,  actions,  and  situations  you  have 
encountered  through  pretend  play 
activities;  to  spontaneously 
communicate  your  wishes  or  needs  by 
using  gestiues,  an  increasing  number  of 
intelligible  words,  and  eventually 
grammatically  correct  simple  sentences 
and  questions  with  increasingly  rich 
and  broad  vocabulary. 

(B)  Motor  development  (age  1  to 
attainment  of  age  3):  Your  abiUty  or 
inability  to  move  in  your  environment 
using  your  body  with  steadily 
increasing  dexterity  and  independence 
from  support  by  others,  and  your 
increasing  ability  to  manipulate  small 
objects  and  to  use  your  hands  to  do,  or 
to  get,  something  that  you  want  or  need. 

ff;)  Social  development  (age  1  to 
attainment  of  age  3):  Your  ability  or 
inability  to  exhibit  normal  dep>endence 
upon,  and  intimacy  with,  your  primary 
caregivers,  as  well  as  increasing 
independence  from  them;  to  initiate  and 
respond  to  a  variety  of  emotional  cues; 
to  regulate  and  organize  emotions  and 
behaviors.  Your  ability  or  inability  to  be 
interested  in  initiating  and  maintaining 
interactions  with  others,  first  during 
brief,  yet  frequent  encounters,  and 
gradually  increasing  to  longer,  sustained 
ones.  Your  ability  or  inability  to  show 
interest  in.  initially  watch,  then  play 


alongside,  and  eventually  interact  with 
similarly  aged  peers. 

(iii)  Preschool  children  (age  3  to 
attainment  of  age  6).  Children  in  this 
age  group  are  evaluated  in  terms  of  five 
areas  of  development.  The  following  are 
general  descriptions  of  development 
typical  of  this  age  group. 

(A)  Cognitive/communicative 
development  (age  3  to  attainment  of  age 
6):  Your  ability  or  inabiUty  to  learn, 
understand,  and  solve  problems  through 
intuition,  perception,  verbal  and 
nonverbal  reasoning,  and  the 
appUcation  of  acquired  knowledge;  your 
abiUty  or  inability  to  retain  and  recall 
information,  images,  events,  and 
procedures  diuing  the  process  of 
thinking  (as  in  the  development  of 
readiness  skills  for  formal  learning  (e.g., 
learning  letters,  shapes,  colors)  and 
skills  for  daily  Uving  (e.g.,  putting  toys 
in  proper  places)).  Your  ability  or 
inability  to  communicate  by  expressing 
your  needs,  feelings,  and  preferences;  by 
telling,  requesting,  predicting,  and 
relating  information;  by  describing 
actions  and  functions;  by  providing 
explanations;  by  following  and  giving 
directions;  and  by  engaging  in 
conversation  in  a  spontaneous, 
interactive,  and  increasingly  intelligible 
manner,  using  increasingly  complex 
vocabulary  and  grammar. 

(B)  Motor  development  (age  3  to 
attainment  of  age  6):  Your  ability  or 
inabiUty  to  move  and  use  your  arms  and 
legs  in  increasingly  more  intricate  and 
coordinated  activity,  and  your  ability  or 
inability  to  use  your  hands  with 
increasing  coordination  to  manipulate 
small  objects  during  play  (e.g.,  drawing, 
using  building  blocks,  constructing 
puzzles)  and  physically  related  daily 
activities  other  than  self-care  (see 
Personal  area). 

(C)  Social  development  (age  3  to 
attairmient  of  age  6):  Your  ability  or 
inability  to  initiate  social  exchanges,  to 
organize  and  regulate  your  emotions 
and  behaviors,  and  to  respond  to  your 
social  environment  through  appropriate 
and  increasingly  complex  interactions, 
such  as  showing  affection,  sharing,  and 
helping;  your  ability  to  relate  to 
caregivers  with  increasing 
independence,  to  choose  your  own 
friends,  and  to  play  cooperatively  with 
other  children,  one-at-a-time  or  in  a 
group. 

(D)  Personal  development  (age  3  to 
attainment  of  age  6):  Your  ability  or 
inability  to  help  yourself  and  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs,  health,  and  safety 
(e.g.,  bathing,  dressing,  maintaining 
sleep  habits,  crossing  the  street  with  an 
adult). 


(E)  Concentration,  persistence,  or 
pace  (age  3  to  attainment  of  age  6):  Your 
ability  or  inabiUty  to  engage  in  an 
activity,  and  to  sustain  Oie  activity  for 
a  {>eriod  of  time  at  a  reasonable  pace 
(e.g.,  playing  a  simple  board  game). 

Uv)  School-age  children  (age  6  to 
attainment  of  age  12).  Children  in  this 
age  group  are  evaluated  in  terms  of  five 
areas  of  functioning.  The  following  are 
general  descriptions  of  functioning 
typical  of  this  age  group. 

(A)  Cognitive/communicative 
functioning  (age  6  to  attainment  of  age 
12):  Your  ability  or  inabiUty  to  learn, 
understand,  and  solve  problems  through 
intuition,  perception,  verbal  and 
nonverbal  reasoning,  and  the 
appUcation  of  acquired  knowledge;  the 
ability  to  retain  and  recall  information, 
images,  events,  and  procedures  during 
the  process  of  thinking,  as  in  formal 
learning  situations  (e.g.,  reading,  class 
discussions)  and  in  daily  living  (e.g., 
telling  time,  making  change).  Your 
ability  or  inability  to  comprehend  and 
produce  language  (e.g.,  vocabulary, 
grammar)  in  order  to  conununicate  in 
social  conversation  (e.g.,  to  express 
feelings,  meet  needs,  seek  information, 
describe  events,  share  stories),  and  in 
learning  situations  (e.g.,  to  exchange 
information  and  ideas  with  peers  and 
family  or  with  groups  such  as  your 
school  classes)  in  a  spontaneous, 
interactive,  sustained,  and  intelligible 
manner,  using  increasingly  complex 
vocabulary  and  grammar. 

(B)  Motor  functioning  (age  6  to 
attainment  of  age  12):  Your  ability  or 
inability  to  use  fine  and  gross  motor 
skills  in  order  to  engage  in  the  physical 
activities  involved  in  normal  mobility, 
school  work,  play,  physical  education, 
sports,  and  other  physically  related 
daily  activities  other  than  self-care  (see 
Personal  area). 

(C)  Social  functioning  (age  6  to 
attainment  of  age  12):  Your  ability  or 
inability  to  play  alone,  with  another 
child,  and  in  a  group:  to  initiate  and 
develop  friendships;  to  respond  to  your 
social  environments  through 
appropriate  and  increasingly  complex 
interpersonal  behaviors,  such  as 
empathizing  with  others  and  tolerating 
differences:  and  to  relate  appropriately 
to  individuals  and  in  group  situations 
(e.g.,  siblings,  parents  or  caregivers, 
peers,  teachers,  school  classes, 
neighborhood  groups). 

(D)  Personal  functioning  (age  6  to 
attainment  of  age  12):  Your  ability  or 
inabiUty  to  help  yourself  and  to 
cooperate  with  others  in  taking  care  of 
your  personal  needs,  health,  and  safety 
(e.g.,  eating,  dressing,  maintaining 
personal  hygiene,  following  safety 
precautions). 
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(E)  Concentration,  persistence,  or 
pace  (age  6  to  attainment  of  age  12): 
Your  ability  or  inability  to  engage  in  an 
activity,  and  to  sustain  the  activity  for 
a  period  of  time  and  at  a  reasonable 
pace. 

(v)  Adolescents  (age  12  to  attainment 
of  age  18):  Children  in  this  age  group  are 
evaluated  in  terms  of  five  areas  of 
functioning.  The  following  are  general 
descriptions  of  functioning  typical  of 
this  age  group. 

(A)  Cognitive/communicative 
functioning  (age  12  to  attainment  of  age 
18):  Your  ability  or  inability  to  learn, 
understand,  and  solve  problems  through 
intuition,  perception,  verbal  and 
nonverbal  reasoning,  and  the 
application  of  acquired  knowledge;  the 
ability  or  inability  to  retain  and  recall 
information,  images,  events,  and 
procedures  during  the  process  of 
thinking,  as  in  formal  learning 
situations  (e.g.,  composition,  classroom 
discussion)  and  in  daily  living  (e.g., 
using  the  post  office,  using  pubUc 
transportation).  Your  ability  or  inability 
to  comprehend  and  produce  language 
(e.g.,  vocabulary,  grammar)  in  order  to 
communicate  in  conversation  (e.g.,  to 
express  feelings,  meet  needs,  seek 
information,  describe  events,  tell, 
stories),  and  in  learning  situations  (e.g., 
to  obtain  and  convey  information  and 
ideas)  both  spontaneously  and 
interactively,  in  all  communication 
environments  (e.g.,  home,  classroom, 
game  fields,  extra-curricular  activities, 
job),  and  with  all  communication 
partners  (e.g.,  parents,  siblings,  peers, 
school  classes,  teachers,  employers). 

iB)Motor functioning  (age  12  to 
attainment  of  age  18):  Your  ability  or 
inability  to  use  fine  and  gross  motor 
skills  in  order  to  engage  in  the  physical 
activities  involved  in  normal  mobility, 
school  work,  play,  physical  education, 
sports,  and  other  physically  related 
daily  activities  other  than  self-care  (see 
Personal  area). 

(C)  Social  functioning  (age  12  to 
attainment  of  age  18):  Your  ability  or 
inability  to  initiate  and  develop 
friendships,  to  relate  appropriately  to 
individual  peers  and  adults  and  to  peer 
and  adult  groups,  and  to  reconcile 
conflicts  between  yourself  and  peers  or 
family  members  or  other  adults  outside 
your  family. 

(D)  Personal  functioning  (age  12  to 
attainment  of  age  18):  Your  ability  or 
inability  to  help  yourself  in  taking  care 
of  your  personal  needs,  health,  and 
safety  (e.g.,  dressing,  bathing,  doing 
laundry,  adhering  to  medication  or 
therapy  regiments). 

(E)  Concentration,  persistence,  or 
pace  (age  12  to  attainment  of  age  18): 
Your  ability  or  inability  to  engage  in  an 


activity,  and  to  sustain  the  activity  for 
a  period  of  time  and  at  a  reasonable 
pace. 

(d)  Examples  of  impairments  t)iat  are 
functionally  equivalent  in  severity  to  a 
listed  impairment.  The  following  are 
some  examples  of  impairment  and 
limitations  that  are  functionally 
equivalent  to  listings.  Findings  of 
equivalence  based  on  the  disabling 
functional  limits  of  a  child's 
impainnent(s)  are  not  limited  to  the 
examples  in  this  paragraph  (d),  because 
these  examples  do  not  describe  all 
possible  effects  of  impairments  that 
might  be  found  to  be  functionally 
equivalent  in  severity  to  a  listed  « 

impairment.  As  with  any  disabling 
impairment,  the  duration  requirement 
must  also  be  met  (see  §§  416.909  and 
416.924(a)). 

(1)  Documented  need  for  major  organ 
transplant  (e.g.,  liver). 

(2)  Any  condition  that  is  disabling  at 
the  time  of  onset,  requiring  a  series  of 
staged  surgical  procedures  within  12 
months  after  onset  as  a  life-saving 
measure  or  for  salvage  or  restoration  of 
function,  and  such  major  function  is  not 
restored  or  is  not  expected  to  be  restored 
within  12  months  after  onset  of  the 
condition. 

(3)  Frequent  need  for  a  life-sustaining 
device  (e.g.,  central  venous  alimentatin 
catheter),  at  home  or  elsewhere. 

(4)  Ambulation  possible  only  with 
obligatory  bilateral  upper  limb 
assistance. 

(5)  Any  physical  impairment(s)  or 
combination  of  physical  and  mental 
impairments  causing  marked  restriction 
of  age-appropriate  personal  functioning 
and  marked  restriction  in  motor 
functioning. 

(6)  Any  phjrsical  impairment(s)  or 
combination  of  physical  and  mental 
impairments  causing  complete  inability 
to  function  independently  outside  the 
area  of  one's  home  within  age- 
appropriate  norms. 

(7)  Requirement  for  24-hour-a-day 
supervision  for  medical  (including 
psychological)  reasons. 

(8)  Infants  weighing  less  than  1200 
grams  at  birth,  until  attainment  of  1  year 
of  age. 

(9)  Infants  weighing  at  least  1200  but 
less  than  2000  grams  at  birth,  and  who 
are  small  for  gestational  age,  until 
attainment  of  1  year  of  age.  [Small  for  - 
gestational  age  means  a  birth  weight 
that  is  at  or  more  than  2  standard 
deviations  below  the  mean  or  that  is 
below  the  3rd  growth  percentile  for  the 
gestational  age  of  the  infant.) 

(10)  In  an  infant  who  has  not  attained 
age  1  year,  and  who  may  be  too  young 
to  test,  any  limitations  caused  by  a 
physical  impairment(s)  or  a 


combination  of  physical  and  mental 
impairments  that  causes  the  same 
functional  limitations  in  listing  112.12. 

(11)  Major  congenital  organ 
dysfunction  which  could  be  expected  to 
result  in  death  within  the  first  year  of 
life  without  surgical  correction,  and  the 
impairment  is  expected  to  be  disabling 
(because  of  residual  impairment 
following  surgery,  or  the  recovery  time 
required,  or  both)  until  attainment  of  1 
year  of  age. 

(12)  Gastrostomy  in  a  child  who  has 
not  attained  age  3. 

(e)  Responsibility  for  determining 
functional  equivalence.  In  cases  where 
the  State  agency  or  other  designee  of  the 
Commissioner  makes  the  initial  or 
reconsideration  disability 
determination,  a  State  agency  medical 
or  psychological  consultant  or  other 
designee  of  the  Commissioner  (see 
§  416.1016)  has  the  overall 
responsibility  for  determining 
functional  equivalence.  For  cases  in  the 
disability  hearing  process  or  otherwise 
decided  by  a  disability  hearing  officer, 
the  responsibility  for  determining 
functional  equivalence  rests  with  either 
the  disability  hearing  officer  or,  if  the 
disability  hearing  officer's 
reconsideration  determination  is 
changed  under  §  416.1418,  with  the 
Associate  Commissioner  for  Disability 
or  his  or  her  delegate.  For  cases  at  the 
Administrative  Law  Judge  or  Appeals 
Council  level,  the  responsibility  for 
deciding  functional  equivalence  rests 
with  the  Administrative  Law  Judge  or 
Appeals  Coimcil. 

23.  Section  416.927  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§416.927    Evaluating  medical  opinions 
about  your  impainnent(s)  or  diaabiiity. 
(a)  General.  (1)  If  you  are  an  adult, 
you  can  only  be  found  disabled  if  you 
are  unable  to  do  any  substantial  gainful 
activity  by  reason  of  any  medically 
determinable  physical  or  mental 
impairment  which  can  be  expected  to 
result  in  death  or  which  has  lasted  or 
can  be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months.  (See 
§  416.905.)  If  you  are  a  child,  you  can 
be  found  disabled  only  if  you  have  a 
medically  determinable  physical  or 
mental  impairment(s)  that  causes 
marked  and  severe  functional 
limitations  and  that  can  be  expected  to 
result  in  death  or  that  has  lasted  or  can 
be  expected  to  last  for  a  continuous 
period  of  not  less  than  12  months.  (See 
§416.906.) 

24.  Section  416.929  is  amended  by 
revising  the  fourth,  fifth,  and  last 
sentences  of  paragraph  (a),  the  heading 


UMI 
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of  paragraph  (c),  the  first  and  last 
sentences  of  paragraph  (c)(1),  the  second 
sentence  of  paragraph  (c)(2),  the  heading 
and  the  first  and  last  sentences  of 
paragraph  (c)(4),  the  reference  at  the  end 
of  paragraph  (d)(1),  the  sixth  and  ninth 
sentences  of  paragraph  (d)(3),  and 
paragraph  (d)(4)  to  read  as  follows: 

§  41 6.929    How  we  evaluate  symptoms, 
including  pain. 

(a)  *  *  *  These  include  statements  or 
reports  from  you,  your  treating  or 
examining  physician  or  psychologist, 
and  others  about  your  medical  history, 
diagnosis,  prescribed  treatment,  daily 
activities,  efforts  to  work,  and  any  other 
evidence  showing  how  your 
impairment(s)  and  any  related 
symptoms  affect  your  ability  to  work  (or 
if  you  are  a  child,  your  functioning).  We 
will  consider  all  of  your  statements 
about  your  symptoms,  such  as  pain,  and 
any  description  you,  your  physician, 
your  psychologist,  or  other  persons  may 
provide  about  how  the  symptoms  affect 
your  activities  of  daily  hving  and  your 
ability  to  work  (or  if  you  are  a  child, 
your  functioning).  *  •  *  We  will  then 
determine  the  extent  to  which  your 
alleged  functional  limitations  and 
restrictions  due  to  pain  or  other 
symptoms  can  reasonably  be  accepted 
as  consistent  with  the  medical  signs  and 
laboratory  findings  and  other  evidence 
to  decide  how  your  symptoms  affect 
your  ability  to  work  (or  if  you  are  a 
child,  your  functioning). 

(c)  *  *   *  (1)  General.  When  the 
medical  signs  or  laboratory  findings 
show  that  you  have  a  medically 
determinable  impairment(s)  that  could 
reasonably  be  expected  to  produce  your 
symptoms,  such  as  pain,  we  must  then 
evaluate  the  intensity  and  persistence  of 
your  symptoms  so  that  we  can 
determine  how  your  symptoms  limit 
your  capacity  for  work  or,  if  you  are  a 
child,  your  functioning.  •  *  * 
Paragraphs  (c)(2)  through  (c)(4)  of  this 
section  explain  further  how  we  evaluate 
the  intensity  and  persistence  of  your 
symptoms  and  how  we  determine  the 
extent  to  which  your  symptoms  limit 
your  capacity  for  work  (or,  if  you  are  a 
child,  your  hinctioning)  when  the 
medical  signs  or  laboratory  findings 
show  that  you  have  a  medically 
determinable  impairment(s)  that  could 
reasonably  be  expected  to  produce  your 
symptoms,  such  as  pain. 

(2)  *  *  *  Objective  medical  evidence 
of  this  type  is  a  useful  indicator  to  assist 
us  in  making  reasonable  conclusions 
about  the  intensity  and  persistence  of 
your  symptoms  and  the  effect  those 
symptoms,  such  as  pain,  may  have  on 


your  ability  to  work  or,  if  you  are  a 
child,  your  functioning.  *  •  * 

•  •        •        •        * 

(4)  How  we  determine  the  extent  to 
which  symptoms,  such  as  pain,  affect 
your  capacity  to  perform  basic  work 
activities,  or,  if  you  are  a  child,  your 
functioning).  In  determining  the  extent 
to  which  your  symptoms,  such  as  pain, 
affect  your  capacity  to  perform  basic 
work  activities  (or  if  you  are  a  child, 
your  functioning),  we  consider  all  of  the 
available  evidence  described  in 
paragraphs  (c)(1)  through  (c)(3)  of  this 
section.  *  *  •  Your  symptoms, 
including  pain,  will  be  determined  to 
diminish  your  capacity  for  basic  work 
activities  (or,  if  you  are  a  child,  your 
functioning)  to  the  extent  that  your 
alleged  functional  limitations  and 
restrictions  due  to  symptoms,  such  as 
pain,  can  reasonably  be  accepted  as 
consistent  with  the  objective  medical 
evidence  and  other  evidence. 

(d)*  •  * 

(1)  *  *  *  (See  §  416.920(c)  for  adults 
and  §  416.g24(c)  for  children.) 
***** 

(3)  *  *  *  (If  you  are  a  child  and  we 
cannot  find  equivalence  based  on 
medical  evidence  only,  we  will  consider 
pain  and  other  symptoms  under 

§  416.g26(a)(b)(3)  in  determining 
whether  you  have  an  impairment(s)  that 
causes  overall  functional  limitations 
that  are  the  same  as  the  disabling 
limitations  of  a  listed  impairment.) 

*  *  *  If  they  are  not,  we  will  consider 
the  impact  of  your  symptoms  on  your 
residual  functional  capacity  if  you  are 
an  adult.*  *  * 

(4)  Impact  of  symptoms  (including 
pain)  on  residual  functional  capacity  or, 
if  you  are  a  child,  on  your  functioning. 
If  you  have  a  medically  determinable 
severe  physical  or  mental 
impairment(s),  but  your  impairment(s) 
does  not  meet  or  equal  an  impairment 
listed  in  appendix  1  of  subpart  P  of  part 
404  of  this  chapter,  we  will  consider  the 
impact  of  your  impairment(s)  and  any 
related  symptoms,  including  pain,  or 
your  residual  functional  capacity,  if  you 
are  an  adult,  or.  on  your  functioning  if 
you  are  a  child.  (See  §§  416.945  and 
416.924a  through  416.924e.) 

25.  Section  416.930  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§416.930    Need  to  follow  prescribed 
treatment 

(a)  What  treatment  you  must  follow. 
In  order  to  get  benefits,  you  must  follow 
treatment  prescribed  by  your  physician 
if  this  treatment  can  restore  your  ability 
to  work,  or,  if  you  are  a  child,  if  the 
treatment  can  reduce  your  functional 


limitations  so  that  they  are  no 
marked  and  severe. 


26.  Section  416.987  and  an 
undesignated  center  heading  are  added 
to  20  CFR  part  416,  subpart  I  to  read  as 
follows: 

Disability  Redeterminations  for 
Individuals  Who  Attain  Age  18 

$416,967    Disability  redeterminations  for 
individuals  who  attain  age  18. 

(a)(1)  Public  Law  104-193,  The 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996, 
requires  that  the  individuals  described 
in  paragraph  (b)  of  this  section  must 
have  their  eligibility  redetermined. 

(2)  For  these  individuals,  subject  to 
the  provisions  of  paragraphs  (b)(2)  and 
(b)(3)  of  this  section,  we  will  use  the 
rules  for  new  applicants;  we  will  not 
use  the  rules  for  determining  whether 
disability  continues  set  out  in  §  416.994. 
If  you  are  an  individual  affected  by  the 
provisions  of  this  section,  we  may  find 
that  you  are  not  now  disabled  even 
though  we  previously  found  that  you 
were  disabled. 

(3)  Before  we  begin  your  disability 
redetermination,  we  will  notify  you  that 
we  are  redetermining  your  eligibility  for 
payments,  why  we  are  redetermining 
your  eligibility,  which  disability  rules 
we  will  apply,  that  our  review  could 
result  in  a  finding  that  your  SSI 
payments  based  on  disability  could  be 
terminated,  that  you  have  the  right  to 
submit  medical  and  other  evidence  for 
our  consideration  during  the 
redetermination,  and  that  when  we 
make  our  determination,  we  will  notify 
you  of  our  determination,  your  right  to 
appeal  the  determination,  and  your  right 
to  request  continuation  of  benefits 
during  appeal. 

(4)  We  will  notify  you  in  writing  of 
the  results  of  the  disability 
redetermination.  The  notice  will  tell 
you  what  our  determination  is,  the 
reasons  for  our  determination  and  your 
right  to  request  reconsideration  of  the 
determination.  If  our  determination 
shows  that  we  should  stop  your  SSI 
payments  based  on  disability,  the  notice 
will  also  tell  you  of  your  right  to  request 
that  your  benefits  continue  during  any 
appeal.  The  results  of  an  initial 
disability  redetermination  are  binding 
unless  you  request  a  reconsideration 
within  the  stated  time  period,  or  we 
revise  the  initial  determination. 

(b)(1)  We  will  redetermine  the 
eligibility  of  individuals 

(i)  Who  became  eligible  for  SSI 
benefits  by  reason  of  disability  prior  to 
attaining  age  18,  and 
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(ii)  Who  also  were  eligible  for  such 
benefits  for  the  month  before  the  month 
in  which  they  attained  age  18. 

(2)  When  we  make  this  determination, 
we  will  apply  the  rules  in 
§§416.920(cHf):  we  will  not  apply  the 
rules  in  §  416.920(b)  or  §  416.994. 

(3)  If  you  are  an  individual  affected  by 
the  provisions  of  this  section,  and  you 
are  disabled  under  §  416.920  (d)  or  (f), 
and  you  are  working,  we  will  apply  the 
rules  in  §§  416.260  ff. 

(4)  We  will  initiate  this  disability 
redetermination  during  the  1-year 
period  beginning  on  your  18th  birthday. 

(5)  If  we  find  that  you  are  not  disabled 
under  the  rules  in  §416.920  (except 
S  416.920(b)).  your  eligibility  will  end. 
The  month  in  which  we  will  find  you 
not  disabled  is  explained  in  paragraph 
(b)(6)  of  this  section;  the  month  your 
benefits  will  stop  is  explained  in 
paragraph  (b)(7)  of  this  section. 

(6)  If  the  evidence  shows  that  you  are 
not  disabled,  we  will  find  that  your 
disability  ended  in  the  earliest  of: 

(i)  The  month  the  evidence  shows  that 
you  are  not  disabled  under  the  rules  set 
out  in  this  section,  but  not  earlier  than 
the  month  in  which  we  mail  you  a 
notice  saying  that  you  are  not  disabled. 

(ii)  The  first  month  in  which  you 
failed  without  good  cause  to  follow 
prescribed  treatment  under  the  rules  in 
§416.930. 

(iii)  The  first  month  in  which  you 
failed  without  good  cause  to  do  what  we 
asked.  Section  416.1411  explains  the 
factors  we  will  consider  and  how  we 
will  determine  generally  whether  you 
have  good  cause  for  failure  to  cooperate. 
In  addition.  §  416.918  discusses  how  we 
determine  whether  you  have  good  cause 
for  failing  to  attend  a  consultative 
examination. 

27.  Section  416.990  is  amended  by 
revising  paragraphs  (b)(9)  and  (b)(10), 
adding  paragraph  (b)(ll),  and  revising 
the  first  and  second  sentences  of  the 
definition  of  Permanent  impairment  in 
paragraph  (c)  to  read  as  follows: 

{416.990    When  and  how  often  ¥tfe  vviti 
conduct  a  continuing  dtoability  review. 


(b)*  •  * 

(9)  Evidence  we  receive  raises  a 
question  whetheryour  disability  or 
blindness  continues; 

(10)  You  have  been  scheduled  for  a 
vocational  reexamination  diary  review; 
or 

(11)  By  your  first  birthday,  if  you  are 
a  child  whose  low  birth  weight  was  a 
contributing  factor  material  to  our 
determination  that  you  were  disabled; 
i.e.,  whether  we  would  have  found  you 
disabled  if  we  had  not  considered  your 
low  birth  weight. 


(c)*  *  • 

Permanent  impairment — medicdi 
improvement  not  expected — refers  to  a 
case  in  which  any  medical  improvement 
in  a  person's  impairment(s)  is  not 
expected.  This  means  an  extremely 
severe  condition  determined  on  the 
basis  of  our  experience  in  administering 
the  disability  programs  to  be  at  least 
static,  but  more  likely  to  be 
progressively  disabling  either  by  itself 
or  by  reason  of  impairment 
complications,  and  unlikely  to  improve 
so  as  to  permit  the  individual  to  engage 
in  substantial  gainful  activity  or.  if  you 
are  a  child,  unlikely  to  improve  to  the 
point  that  you  will  no  longer  have 
marked  and  severe  functional 
limitations.  *  *  * 
*        *        •        *        * 

28.  Section  416.994a  is  amended  by 
removing  paragraphs  (b)(4),  (b)(5).  (c)(4), 
(d)  (0(1).  and  (f)(2),  redesignating 
paragraphs  (e)  through  (i)  as  paragraphs 
(d)  through  (h),  redesignating 
paragraphs  (f)(3)  and  (f)(4)  as  paragraphs 
(e)(1)  and  (e)(2).  adding  paragraph  (i), 
revising  the  section  heading  and 
paragraphs  (a)(1),  revising  the  first 
sentence  of  the  introductory  text  to 
paragraph  (b),  adding  two  sentences 
between  the  first  and  second  sentences 
of  the  introductory  text  to  paragraph  (b), 
revising  paragraphs  (b)(1)  through  (b)(3), 
adding  one  sentence  between  the  first 
and  second  sentences  of  the 
introductory  text  to  paragraph  (c), 
revising  the  third  and  fourth  sentences 
of  redesignated  paragraph  (d),  revising 
the  introductory  text  to  redesignated 
paragraph  (e),  revising  paragraph  (e)(1), 
revising  the  second  sentence  of  the 
introductory  text  to  redesignated 
paragraph  (0,  and  revising  paragraphs 
(f)(4)  and  (g)(5)  to  read  as  follows: 

§  41 6.994a    How  we  will  determine  wttether 
your  disability  continues  or  ends,  and 
wtiettter  you  are  and  have  been  receiving 
treatment  that  is  medically  necessary  artd 
available,  disabled  children. 

(a)*   •   ' 

(1)  We  will  first  consider  whether 
there  has  been  medical  improvement  in 
your  impairment(s).  We  define  "medical 
improvement"  in  paragraph  (c)  of  this 
section.  If  there  has  been  no  medical 
improvement,  we  will  find  you  are  still 
disabled  unless  one  of  the  exceptions  in 
paragraphs  (e)  or  (0  of  this  section 
applies.  If  there  has  been  medical 
improvement,  we  will  consider  whether 
the  impairments(s)  you  had  at  the  time 
of  our  most  recent  favorable 
determination  or  decision  now  meets  or 
medically  or  functionally  equals  the 
severity  of  the  listing  it  met  or  equalled 
at  that  time.  If  so,  we  will  find  you  are 
still  disabled,  unless  one  of  the 


exceptions  in  paragraphs  (e)  or  (f)  of  this 
section  applies.  If  not,  we  will  consider 
whether  your  current  impairment(s)  are 
disabling  under  the  rules  in  §  416.924. 
These  steps  are  described  in  more  detail 
in  paragraph  (b)  of  this  section.  Even 
where  medical  improvement  or  an 
exception  applies,  in  most  cases,  we 
will  find  that  your  disability  has  ended 
only  if  we  also  find  that  you  are  not 
currently  disabled. 
*        *        •        *        • 

(b)  Sequence  of  evaluation.  To  ensure 
that  disability  reviews  are  carried  out  in 
a  uniform  manner,  that  decisions  of 
continuing  disability  can  be  miade  in  the 
most  expeditious  and  administratively 
efficient  way,  and  that  any  decisions  to 
stop  disability  benefits  are  made 
objectively,  neutrally,  and  are  fully 
documented,  we  follow  specific  steps  in 
determining  whether  your  disability- 
continues.  However,  we  may  skip  steps 
in  the  sequence  if  it  is  clear  this  would 
lead  to  a  more  prompt  finding  that  your 
disability  continues.  For  example,  we 
might  not  consider  the  issue  of  medical 
improvement  if  it  is  obvious  on  the  face 
of  the  evidence  that  a  current 
impairment  meets  the  severity  of  a 
listed  impairment.  •  *  * 

(1)  Has  there  been  medical 
improvement  in  your  condition(s)?  We 
will  determine  whether  there  has  been 
medical  improvement  in  the 
impainnent(s)  you  had  at  the  time  of  our 
most  recent  favorable  determination  or 
decision.  (The  term  medical 
improvement  is  defined  in  paragraph  (c) 
of  this  section.)  If  there  has  been  no 
medical  improvement,  we  will  find  that 
your  disability  continues,  unless  one  of 
the  exceptions  to  medical  improvement 
described  in  paragraph  (e)  or  (f)  of  this 
section  applies. 

(i)  If  one  of  the  first  group  of 
exceptions  to  medical  improvement 
applies,  we  will  proceed  to  step  3. 

(ii)  If  one  of  the  second  group  of 
exceptions  to  medical  improvement 
applies,  we  may  find  that  your  disability 
has  ended. 

(2)  Does  your  impairment(s)  still  meet 
or  equal  the  severity  of  the  listed 
impairment  that  it  met  or  equaled 
before?  If  there  has  been  medical 
improvement,  we  will  consider  whether 
the  impairment(s)  that  we  considered  at 
the  time  of  our  most  recent  favorable 
determination  or  decision  still  meets  or 
equals  the  severity  of  the  listed 
impairment  it  met  or  equalled  at  that 
time.  In  making  this  decision,  we  will 
consider  the  current  severity  of  the 
impainnent(s)  present  and  documented 
at  the  time  of  our  most  recent-favorable 
determination  or  decision,  and  the  same 
listing  section  used  to  make  that 
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determination  or  decision  as  it  was 
written  at  that  time,  even  if  it  has  since 
been  revised  or  removed  from  the 
Listing  of  Impairments.  If  that 
impairment(s)  does  not  still  meet  or 
equal  the  severity  of  that  listed 
impairmenty  we  will  proceed  to  the  next 
step.  If  that  impairment(s)  still  meets  or 
equals  the  severity  of  that  listed 
impairment  as  it  was  written  at  that 
time,  we  will  find  that  you  are  still 
disabled,  unless  one  of  the  exceptions  to 
medical  improvement  described  in 
paragraphs  (e)  or  (f)  of  this  section 
applies. 

(i)  If  one  of  the  first  group  of 
exceptions  to  medical  improvement 
applies,  we  will  proceed  to  step  3. 

fii)  If  one  of  the  second  group  of 
exceptions  to  medical  improvement 
applies,  we  may  find  that  your  disability 
has  ended. 

(3)  Are  you  currently  disabled?  If 
there  has  beeo  medical  improvement  in 
the  impairment(s)  that  we  considered  at 
the  time  of  our  most  recent  favorable 
determination  or  decision,  and  if  that 
impairment(s)  no  longer  meets  or  equals 
the  severity  of  the  listed  impairment 
that  it  met  or  equaled  at  that  time,  we 
will  consider  whether  you  are  disabled 
under  the  rules  in  §§  416.924(c)  and  (d). 
In  determining  whether  you  are 
currently  disabled,  we  will  consider  all 
impairments  you  now  have,  including 
you  did  not  have  at  the  time  of  our  most 
recent  favorable  determination  or 
decision,  or  that  we  did  not  consider  at 
that  time.  The  steps  in  determining 
current  disability  are  summarized  as 
follows: 

(i)  Do  you  have  a  severe  impairment 
or  combination  ^Impairment?  If  there 
has  been  medical  improvement  in  your 
impairment(s),  or  if  one  of  the  first 
group  of  exceptions  applies,  we  will 
determine  whether  your  current 
impainnent(s)  is  severe,  as  defined  in 
§  416.924(c).  If  your  impairment(s)  is 
not  severe,  we  will  find  that  your 
disability  has  ended.  If  your 
impairment(s)  is  severe,  we  will  then 
consider  whether  it  meets  or  medically 
equals  the  severity  of  a  listed 
impairment. 

(li)  Does  your  impairmenUs)  meet  or 
medically  equal  the  severity  of  any 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter?  If 
your  current  impairment(s)  meets  or 
medically  equals  the  severity  of  any 
listed  impairment,  as  described  in 
§§416.925  and  416.926,  we  will  find 
that  your  disability  continues.  If  not,  we 
will  consider  whether  it  functionally 
equals  the  severity  of  a  listed 
impairment. 

(lii)  Does  your  impairment(s) 
functionally  equal  the  severity  of  any 


listed  impairment?  If  your  current 
impairment(s)  functionally  equals  the 
severity  of  any  listed  impairment,  as 
described  in  §  416.926a,  we  will  find 
that  your  disability  continues.  If  not,  we 
will  find  that  your  disabifity  has  ended. 

(c)  *  •  *  Although  the  decrease  in 
severity  may  be  of  any  quantity  or 
degree,  we  will  disregard  minor  changes 
in  your  signs,  symptoms,  and  laboratory 
findings  that  obviously  do  not  represent 
medical  improvement  and  could  not 
result  in  a  finding  that  your  disability 
has  ended. 

•  *        *        •        • 

(d)  *  *  *  If  so,  your  benpfits  will 
continue  unless  one  of  the  second  group 
of  exceptions  applies  Csee  paragraph  (fl 
of  this  section).  If  not,  we  will 
determine  whether  an  attempt  should  bfe 
made  to  reconstruct  those  portions  of 
the  missing  file  that  were  relevant  to  our 
most  recent  favorable  determination  or 
decision  (e.g.,  school  records,  medical 
evidence  from  treating  sources,  and  the 

results  of  consultative  examination). 

*  *  * 

(e)  First  group  of  exceptions  to 
medical  improvement.  The  law  provides 
certain  limited  situations  when  your 
disability  can  be  found  to  have  ended 
even  though  medical  improvement  has 
not  occurred,  if  your  impairment(s)  no 
longer  results  in  marked  and  severe 
functional  limitations.  These  exceptions 
to  medical  improvement  are  intended  to 
provide  a  way  of  finding  that  a  person 

is  no  longer  disabled  in  those  situations 
where,  even  though  there  has  been  no 
decrease  in  severity  of  the 
impairment(s),  evidence  shows  that  the 
person  should  no  longer  be  considered 
disabled  or  never  should  have  been 
considered  disabled.  If  one  of  these 
exceptions  applies,  we  must  also  show 
that  your  impairment(s)  does  not  now 
result  in  marked  and  severe  functional 
limitations,  before  we  can  find  you  are 
no  longer  disabled,  taking  all  your 
current  impairments  into  account,  not 
just  those  that  existed  at  the  time  of  our 
most  recent  favorable  determination  or 
decision.  The  evidence  we  gather  will 
serve  as  the  basis  for  the  finding  that  an 
exception  applies. 

(1)  Substantial  evidence  shows  that, 
based  on  new  or  improved  diagnostic 
techniques  or  evaluations,  your 
impairmentfs)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic 
techniques  or  evaluations  have  given 
rise  to,  and  will  continue  to  give  rise  to, 
improved  methods  for  determining  the 
causes  of  (i.e.,  diagnosing)  and 
measuring  and  documenting  the  effects 


of  various  impairment  on  children  and 
their  functioning.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  your  impairmentts) 
is  not  as  severe  as  was  determined  at  the 
time  of  our  most  recent  favorable 
decision,  such  evidence  may  serve  as  a 
basis  for  a  finding  that  you  are  no  longer 
disabled,  provided  that  you  do  not 
currently  have  an  impairment(s)  that 
meets  or  equals  the  severity  of  any  listed 
impairment,  and  therefore  results  in 
marked  and  severe  functional 
limitations. 


(0  •  *  *  In  these  situations,  the 
determination  or  decision  will  be  made 
without  a  finding  that  you  have 
demonstrated  medical  improvement  or 
that  you  are  currently  not  disabled 
under  the  rules  in  §  416.924.  •  •  • 

(4)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
improve  your  impairmentts]  so  that  it  no 
longer  results  in  marked  and  severe 
functional  limitations.  If  treatment  has 
been  prescribed  for  you  which  would  be 
expected  to  improve  your  impairment(s) 
so  that  it  no  longer  results  in  marked 
and  severe  functional  limitations,  you 
must  follow  that  treatment  in  order  to  be 
paid  benefits. 

(g)  *  *  * 

|5)  The  first  month  in  which  you  were 
told  by  your  physician  that  you  could 
return  to  normal  activities,  provided 
there  is  no  substantial  conflict  between 
your  physician's  and  your  statements  . 
regarding  your  awareness  of  your 
capacity,  and  the  earlier  date  is 
supported  by  substantial  evidence:  or 
***** 

(i)  Requirement  for  treatment  that  is 
medically  necessary  and  available.  If 
you  have  a  representative  payee,  the 
representative  payee  must,  at  the  time  of 
the  continuing  disability  review,  present 
evidence  demonstrating  that  you  are 
and  have  been  receiving  treatment,  to 
the  extent  considered  medically 
necessary  and  available,  for  the 
condition(s)  that  was  the  basis  for 
providing  you  with  SSI  benefits,  unless 
we  determine  that  requiring  your 
representative  payee  to  provide  such 
evidence  would  be  inappropriate  or 
unnecessary  considering  the  nature  of 
your  impairment(s).  If  your 
representative  payee  refuses  without 
good  cause  to  comply  with  this 
requirement,  and  if  we  decide  that  it  is 
in  your  best  interests,  we  may  pay  your 
benefits  to  another  representative  payee 
or  to  you  directly. 

(1)  What  we  mean  by  treatment  that 
is  medically  necessary.  Treatment  that  is 
medically  necessary  means  treatment 
that  is  expected  to  improve  or  restore 
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your  functioning  and  that  was 
prescribed  by  a  treating  source,  as 
defined  in  §  416.902.  If  you  do  not  have 
a  treating  source,  we  will  decide 
whether  there  is  treatment  that  is 
medically  necessary  that  could  have 
been  prescribed  by  a  treating  source. 
The  treatment  may  include  (but  is  not 
limited  to) — 

(i)  Medical  management; 

(ii)  Psychiatric,  psychological,  or 
psychosocial  counseling; 

(iii)  Physical  therapy;  and 

(iv)  Home  therapy,  such  as 
administering  oxygen  or  giving 
injections. 

(2)  How  we  will  consider  whether 
medically  necessary  treatment  is 
available.  When  we  decide  whether 
medically  necessary  treatment  is 
available,  we  will  consider  such  things 
as  (but  not  limited) — 

(i)  The  location  of  an  institution  or 
facility  or  place  where  treatment, 
services,  or  resources  could  be  provided 
to  you  in  relationship  to  where  you 
reside; 

(ii)  The  availability  and  cost  of 
transportation  for  you  and  your  payee  to 
the  place  of  treatment; 

(iii)  Your  general  health,  including 
your  ability  to  travel  for  the  treatment; 

(iv)  The  capacity  of  an  institution  or 
facility  to  accept  you  for  appropriate 
treatment: 


(v)  The  cost  of  any  necessary 
medications  or  treatments  that  are  not 
paid  for  by  Medicaid  or  another  instuer 
or  source;  and 

(vi)  The  availability  of  local 
community  resources  (e.g.,  clinics, 
charitable  organizations,  public 
assistance  agencies)  that  would  provide 
free  treatment  or  funds  to  cover 
treatment. 

(3)  When  we  will  not  require  evidence 
of  treatment  that  is  medically  necessary 
and  available.  We  will  not  require  your 
representative  payee  to  present  evidence 
that  you  are  and  have  been  receiving 
treatment  if  we  find  that  the 
condition(s)  that  was  the  basis  for 
providing  you  benefits  is  not  amenable 
to  treatment. 

(4)  Removal  of  a  payee  who  does  not 
provide  evidence  that  a  child  is  and  has 
been  receiving  treatment  that  is 
medically  necessary  and  available.  If 
your  representative  payee  refuses 
without  good  cause  to  provide  evidence 
that  you  are  and  have  been  receiving 
treatment  that  is  medically  necessary 
and  available,  we  may,  if  it  is  in  your 
best  interests,  suspend  payment  of 
benefits  to  the  representative  payee,  and 
pay  beneBts  to  another  payee  or  to  you. 
when  we  decide  whether  your 
representative  payee  had  good  Cause,  we 
will  consider  factors  such  as  the 


acceptable  reasons  for  failure  to  follow 
prescribed  treatment  in  §  416.930(c)  and 
other  factors  similar  to  those  describing 
good  cause  for  missing  deadlines  in 
§416.1411. 

(5)  If  you  do  not  have  a  representative 
payee.  If  you  do  not  have  a 
representative  payee  and  we  make  your 
payments  directly  to  you,  the  provisions 
of  this  paragraph  do  not  apply  to  you. 
However,  we  may  still  decide  that  you 
are  failing  to  follow  prescribed 
treatment  imder  the  provisions  of 
§  416.930,  if  the  requirements  of  that 
section  are  met. 

29.  Section  416.998  is  revised  to  read 
as  follows: 

§416.998    If  you  become  disabled  by 
anottier  Impainnent(s). 

If  a  new  severe  impainnent(s)  begins 
in  or  before  the  month  in  which  your 
last  impairment(s)  ends,  we  will  find 
that  your  disability  is  continuing.  The 
new  impairment(s)  need  not  be 
expected  to  last  12  months  or  to  result 
in  death,  but  it  must  be  severe  enough 
to  keep  you  firom  doing  substantial 
gainful  activity,  or  severe  enough  so  that 
you  are  still  disabled  under  §  416.994, 
or,  if  you  are  a  child,  to  result  in  marked 
and  severe  functional  limitations. 

[FR  Doc.  97-3317  Filed  2-10-97;  8:45  am) 
BUJJNO  CODE41M-2»-M 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1904 
IDociwt  No.  R-02] 
RIN  1218-nAB24 

Reporting  Occupational  Injury  and 
HIness  Data  to  OSHA;  Final  Rule 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  29 
CFR  Part  1904  by  adding  section 
1904.17.  Section  1904.:f7  requires 
employers  to  report  information  to 
OSHA  contained  in  records  that 
employers  are  required  to  create  and 
maintain  pursuant  to  Part  1904.  and  the 
number  of  workers  they  employed  and 
hours  their  employees  worked  during 
designated  periods. 

Section  1904.17  will  clarify  OSHA's 
authority  to  collect  establishment- 
specific  data  by  mail  for  use  in  agency 
self-evaluation,  deployment  of  agency 
resources,  periodic  reassessment  of 
existing  regulations  and  standards,  and 
rulemaking. 

Section  1904.17  was  proposed  (as 
section  1904.13)  as  part  of  a 
comprehensive  proposal  to  revise  Part 
1904.  61  FR  4030  (Feb.  2,  1996).  OSHA 
has  determined,  however,  to  take  final 
agency  action  with  respect  to  section 
1904.17  at  this  time,  and  to  take  final 
action  on  the  remaining  Part  1904 
issues,  including  other  records  access 
issues,  at  a  later  date. 

DATES:  This  final  regulation  will  become 
effective  on  March  13, 1997.  However, 
affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  until  the  Department 
publishes  in  the  Federal  Register  the 
control  numbers  assigned  by  the  Office 
of  Management  and  Budget  (OMB)  to 
these  information  collection 
requirements.  Publication  of  the  control 
numbers  notifies  the  public  that  OMB 
has  approved  these  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Bonne  Friedman,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Office  of  Information 
and  Consiuner  Affairs,  Room  N-3647, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  phone  (202) 
219-6148.  For  electronic  copies  of 
documents,  contact  the  Labor  News 
Bulletin  Board  at  (202)  219-4784,  or 


OSHA's  WebPage  on  the  Internet  at 
http://www.osha.gov/.  For  news 
releases,  fact  sheets,  and  other  short  "* 
documents,  contact  OSHA  FAX  at  (900) 
555-3400  at  $1.50  per  minute. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

In  1971,  OSHA  issued  the 
occupational  injury  and  illness 
recording  and  reporting  regulation,  29 
CFR  Part  1904.  Part  1904  includes 
regulations  pertaining  to  criteria  for       ^ 
determining  whether  an  occupational 
injury  or  illness  should  be  recorded,  and 
provisions  that  require  employers  to 
give  employees  and  OSHA  access  to 
such  records.  It  also  provides  for- 
collection  by  the  Bureau  of  Labor 
Statistics  (BLS)  of  data  to  be  used  in  an 
occupational  injury  and  illnisss 
statistical  program  administered  by  BLS. 
1904.20, 1904.21,  and  1904..M.    ,;  . 

In  1990,  the  Secretary  (rf  Laoor   "  r  ' ' 
transferred  some  of  BLS 's  statistic-  . 
gathering  functions  to  OSHA.  55  FR 
9033  (Mar.  9, 1990).  BLS  retains 
responsibility  for  conductingits  Annual 
Survey  of  Occupational  InjurftK  and 
Illnesses  and  will  continue  to  issue  date 
that  is  aggregated  by  SIC  group.  &it»..:' 
OSHA  will  also  be  responsible  for   *"  ' 
administering  a  national  recordkeeping 
system  for  occupational  injuries  and 
illnesses  whose  data  will  be  site- 
specific.  '.':".  *"^*" 

OSHA'e  February  1996  prapoiaf to 'X 
revise  Part  19a4  sought,  among  other 
things,  to  reflect  OSHA's  new  statistics- 
gathering  responsibilities.  OSHA 
proposed  to  replace  sections  1904.20, 
1904.21,  and  1904.22  with  a  single   ^ 
reporting  provision  at  1904.13,  whidJF 
would  apply  to  both  BLS  and  OSHA 
collections  of  information  by  mail  or    • 
Other  remote  transmittal.       *      .;     '-''•; 

OSHA  received  449  written  ccmunents 
and  held  six  days  of  pubUc  meetings. 
Approximately  124  comments  and  two 
oral  presentations  specifically  addressed 
proposed  section  1904.13.  '  ■ 

On  further  consideration.  O^IA.,    " 
determined  that  BLS  and  OSHA  need 
separate  provisions  for  collection  of  data 
by  meiil.  Thus,  a  single  provision 
applicable  to  both  agencies  would  not 
be  appropriate,  and  a  new  provision  - 
specifically  addressed  to  OSHA 
reporting  requirements  and  procedures 
should  be  developed.  OSHAfimher 
determined  to  take  final  ac^n  on 
proposed  1904.13  at  this  time,  and  to    ' 
take  final  action  with  respect  to  the 
remainder  of  the  proposeid  levisions  of 
Part  1904  at  a  later  date.      if 

This  final  rule  revises  the  proposed 
section  1904.13  and  renumbers  it  as 
section  1904.17,  the  next  available 


number  in  Part  1904.  This  final  rule 
does  not  modify  or  delete  the  existing 
regulations  at  1904.13, 1904.20, 
1904.21,  or  1904.22. 

n.  Explanation  of  the  Final  Rule 

OSHA  has  long  had  in  effect  rules 
pertaining  to  OSHA  access  to  certain 
information.  Section  1904.7  requires 
employers  "to  provide,  upon  request, 
records  provided  for  in  §§  1904.2, 
1904.4,  and  1904.5  [OSHA-required 
injury  and  illness  logs  and  forms)  for 
inspection  and  copying  by  any 
representative  of  the  Secretary  of  Labor. 
*  *  *"  Section  1910.1020  requires 
employers  to  give  OSHA  and  employees 
the  right  and  opportunity  to  examine 
and  copy  exposure  and  medical  records. 
Some  standards  contain  requirements 
for  OSHA  and  employee  access  to 
exposure  and  monitoring  data  required 
to  be  created  and  maintained  by  those 
particular  standards.  E.g.,  29  CFR 
1910.1001(m)(5)(I)  and  (ii)  (requiring 
that  OSHA  and  employee  be  given 
access  to  asbestos  exposure  monitoring 
and  medical  surveillance  records). 

Section  1904.17  establishes  a 
procedural  mechanism  for  conduct  of  an 
annual  survey  of  ten  or  more  employers 
by  mail  or  other  remote  transmittal. 
Information  covered  by  section  1904.17 
is  information  contained  in  records 
required  to  be  created  and  maintained 
pursuant  to  Part  1904,  the  number  of 
workers  the  respondent  employed  and 
the  number  of  hours  worked  by  its 
employees  during  designated  periods. 
The  rule  also  specifies  that  both  the 
request  and  the  response  will  be  made 
by  mail  or  other  remote  transmittal. 
Thus,  it  is  more  limited  than  existing 
records-access  provisions  that  use  terms 
such  as  "permit  access  to"  or  "make 
available"  and  therefore  permit  OSHA 
to  collect  information  by  on-site  record 
reviews  as  well  as  via  mail  response. 
The  mail-in  provision  also  permits 
OSHA  to  coordinate  its  annual  survey 
with  the  BLS  annual  survey.  In 
conducting  its  1995  and  1996  annual 
surveys  (1995  data  was  collected  in 
1996, 1996  data  will  be  collected  in 
1997)  OSHA  provided  employers  with  a 
carbon-pack  form  that  the  employer 
could  complete,  separate,  and  return — 
one  copy  to  BLS  and  another  to  OSHA. 
OSHA  intends  to  continue  this  practice 
or  an  equivalent  means  of  avoiding 
duplicate  reporting  burdens  for 
employers. 

,  "The  requests  for  data  reports  may  be 
made  directly  by  OSHA,  or  may  be  sent 
to  employers  by  a  designee  of  the 
Agency,  such  as  a  state  governmental 
a^gency,  a  government  contractor,  or 
another  Federal  agency  such  as  the 
National  bistitute  for  Occupational 
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Safety  and  Health  (NIOSH).  Designating 
others  to  exercise  this  authority  will 
permit  a  variety  of  collection  methods  to 
be  used,  depending  on  which  method  is 
the  most  elective,  eflicient,  and  cost 
effective  for  the  government. 

Employers  who  are  normally  exempt 
from  keeping  injury  and  illness  records 
under  29^CFR  1904.15  and  29  CFR 
1904.16  may  be  notified  by  OSHA  that 
they  will  be  required  to  participate  in  a 
particular  information  collection  under 
1904.17(a).  OSHA  will  notify  these 
employers  in  writing  in  advance  of  the 
year  for  which  injury  and  illness  records 
will  be  required.  OSHA  does  not  expect, 
in  the  near  term,  to  take  action  against 
§  1904.15  and  16  exempt  employers 
based  on  survey  non-response  under 
§  1904.17. 

m.  Issues 

1.  Use  of  Data 

As  explained  above  and  in  the 
proposal,  site-specific  data  reported 
pursuant  to  section  1904.13  (now 
section  1904.17)  willbe  used  for  a 
variety  of  piuposes:  injury/illness 
surveillance;  development  of 
information  for  promulgating,  revising 
or  evaluating  OSHA's  safety  and  health 
standards;  evaluating  the  effectiveness 
of  OSHA's  enforcement,  training  and 
voluntary  programs;  public  information; 
and  for  directing  OSHA's  program 
activities,  including  scheduled 
workplace  inspections  and  non- 
enforcement  programs,  such  as  targeted 
mailings  of  safety  and  health 
information  to  employers. 

Many  commenters  acknowledged 
OSHA's  need  for  a  reporting 
requirement  or  affirmatively  stated  they 
had  no  objections  to  it.  (Ex.  15: 80, 184, 
239. 313. 341.  359.  384.  418.  449) 

However,  some  commenters  who  had 
no  objection  to  the  principle  of  a 
reporting  requirement,  expressed 
concern 'about  the  uses  to  which  the 
data  would  be  put.  (Ex.  15: 117. 181, 
304)  The  National  Federation  of 
Independent  Business  argued,  for 
example,  that  the  data  should  be  used 
for  compliance  efforts  only: 

NFIB  strongly  objects  to  this  provision 
unless  it  is  expanded  to  provide  adequate 
safeguards  to  prevent  abuses  of  written 
requests,  especially  for  reasons  other  than 
OSHA  compliance — i.e.,  research, 
surveillance,  or  public  information.  In  feet. 
NFIB  questions  the  need  for  OSHA  to  have 
access  to  data  for  non-compliance  reasons  at 
all.  This  is  another  instance  wbere  it  appears 
as  if  OSHA  has  overstepped  its  legislative 
bounds  and  is  attempting  to  transform  a 
recordkeeping/compliance  system  into  a 
comprehensive  research  system  of 
occupational  safety  and  health  statistics. 

(Ex.  15:  304.  p.  25) 


Others  contended  that  the  data  should 
be  used  for  statistical  purposes^only.  See 
e.g..  Heat  Transfer  Equipment  Company 
(Ex.  15: 117)("rules  must  be  in  place 
that  the  information  will  be  used  for 
statistical  purposes  only  and  not  as  a 
method  for  determining  individual 
audits  and  retribution"). 

The  OSH  Act  directs  OSHA  to  operate 
a  broad  program  to  assure  safe  and 
healthy  workplace  conditions  in  the 
majority  of  America's  workplaces, 
neariy  6.000,000  individual  workplace 
establishments  employing 
approximately  100,000,000  workers.  A 
vital  component  of  this  broad  program 
involves  the  effective  use  of  information 
to  provide  for  the  purposes  discussed  in 
the  introduction  to  the  OSH  Act:  for 
workplace  safety  and  health 
enforcement,  research,  information, 
education,  and  training.  29  U.S.C.  651. 

Section  24  of  the  Act,  29  U.S.C.  673, 
directs  the  Secretary  of  Labor,  in 
consultation  with  the  Secretary  of 
Health  and  Hiunan  Services,  to  develop 
and  maintain  a  program  of  collection, 
compilation,  and  analysis  of 
occupational  safety  and  health  statistics. 
Section  8(c)  also  directs  the  Secretary  of 
Labor,  in  cooperation  with  the  Secretary 
of  Health  and  Human  Services,  to 
prescribe  regulations  requiring 
employers  to  maintain  accurate  records 
of,  and  to  make  periodic  reports  on, 
work-related  deaths,  injuries,  and 
illnesses. 

Additionally,  the  Govenunent 
Performance  and  Results  Act  of 
1993(GPRA)(31  U.S.C.  1101)  requires 
Federal  agencies  to  implement  a 
program  of  strategic  planning,  develop 
systematic  measures  of  performance  to 
assess  the  impact  of  individual 
government  programs,  and  produce 
annual  performance  reports. 

OSHA  believes  that  collecting  injury, 
illness  and  employment  data  from 
employers  to  meet  these  responsibilities 
represents  the  most  appropriate  policy. 
OSHA  also  needs  establishment-specific 
data  to  better  target  its  program 
activities,  including  workplace 
inspections  and  non-enforcement 
information  and  incentive  programs,  to 
the  mote  hazardous  workplaces.  Given 
budget  and  personnel  constraints, 
OSHA  and  the  23  states  with  OSHA- 
approved  woiicplace  safety  and  health 
plans  are  unable  to  work  directly  with 
all  of  these  workplaces.  In  fiscal  year 
1996,  OSHA  and  the  States  conducted 
enforcement  inspections  at 
approximately  80.000  workplaces 
(unpublished  OSHA  analysis  of  FY  1996 
inspection  data).  At  this  rate,  75  years 
would  be  needed  to  inspect  all  of 
America's  workplaces. 


Several  Independent  reports 
concerning  occupatimal  injury  and 
illness  recordkeeping  and  occupational 
safety  and  health  policy  have 
documented  and  supported  OSHA's 
need  for  establishment-specific  data.  In 
a  1987  report.  Counting  Injuries  and 
Illnesses  in  the  Workplace:  Proposals  for 
a  Better  System,  published  by  the 
National  Research  Council  (NRC),  the 
Panel  on  Occupational  Safety  and 
Health  Statistics  recognized  OSHA's 
need  for  access  to  individual 
establishment  data: 

The  Occupational  Safety  and  Health 
Administration  should  be  able  to  obtain 
individual  establishment  data  and  that  this    "  ^ 
might  be  achieved  through  the  development 
of  an  administrative  data  system,  such  as  that 
maintained,  for  example,  by  the  Internal 
Revenue  Service. 

(Ex.  4,  p.  10) 

The  panel  believed  that  this  data 
could  be  used  to  improve  OSHA's 
enforcement  program: 

It  could  provide  systematic  detailed  data 
that  the  current  program  does  not  now 
provide:  it  could  give  OSHA  more  effiective 
ways  of  using  its  inspection  resources  to 
reduce  workplace  injuries;  and  it  could 
provide  a  more  systematic  bases  for 
monitoring  the  quality  of  recordkeeping  and 
reporting. 

(Ex.  4.  p.  113) 

The  NRC  Panel  further  suggested  that 
an  administrative  data  system  based  on 
the  OSHA  200  logs  could  provide  a 
valuable  database  for  other  uses  as  well, 
including  standard  setting,  enforcement, 
program  evaluation,  and  research.  (Ex. 
4,  p.  113) 

ID  a  1989  report,  the  Keystone 
National  Policy  Dialogue  on  Work^ 
Related  Illness  and  Injury 
Recordkeeping,  a  group  of  industry, 
labor,  govenunent  and  academic 
representatives  with  an  interest  in 
occupational  injury  and  illness  data 
stated: 

The  Dialogue  group  agreed  that  injury  and 
illness  statistics  from  recordkeeping  can  and, 
should  be  used  to  target  (prioritize) 
enforcement/compliance  activity  at  OSHA. 

*         •         •         •         • 

The  data  should  be  usable  for  macro 
purposes  by  SIC  codes  (high  rislc— low  risk)      * 
as  well  as  in  a  performance  oriented  micro 
targeting  of  workplace  visits.  OSHA  needs  to 
conserve  its  resources  and  should  be  able  to 
decide  upon  which  industries  and 
workplaces  should  receive  the  most 
attention.  However,  statistics  alone  should 
not  be  used  to  exempt  any  site  from 
inspection.  The  records  and  rates  at  the  site 
level  should  be  used  in  decision  making  in 
conjunction  with  a  review  of  site  programs 
and  spot  check  insi)ections. 

(Ex.  5.  p.  35) 

In  a  1990  report.  Options  for 
Improving  Safety  and  Health  in  the 
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Workplace,  the  General  Accounting 
Office  (GAO)  discussed  an  option  for 
improving  the  use  of  inspection 
resources  by  targeting  inspection 
activity  with  the  use  of  establishment- 
specific  injury  and  illness  data: 

OSHA  could  focus  ib  enforcement,  as  well 
as  education  and  training  efforts,  on 
employers  with  high  injury  and  illness  rates 
in  industries  kixnvn  to  be  hazardous. 

(Ex.  36.  p.  32) 

OSHA  believes  that  it  can  improve  the 
effiactiveness  and  efficimcy  of  its 
programs  by  focusing  its  resources  on 
employers  and  woricplaces  that  are 
experiencing  serious,  ongoing 
worieplace  safety  and  heelth  problems 
reflected  by  high  rates  of  wonncplace 
injuries  and  illnesses.  At  the  same  time, 
data  that  showrs  w<M^laces  with  good 
safety  and  heelth  rectuds  reflected  by 
low  injury  and  illness  rates  would  allow 
OSHA  to  have  greater  flexil^ty  in 
woriung  cooperatively  and  in 
partneiship  with  safer  workplaces. 
These  programs  include  enforcemmt 
programs  as  well  as  non-enforcement 
programs  that  encourage  employers  to 
volimtarily  implement  effective  safety 
and  heelth  pn^rams  that  protect 
worken  frnn  death,  injury  and  ilhiess. 

2.  The  Use  ofAHemative  Data  Sources 

Several  commsnters  suggested  that 
the  Agaocy  use  data  from  existing  data 
sources,  sudi  as  state  worken' 
compensation  agencies,  insurance 
companies.  hoq>itals  or  OSHA 
inflection  files  instaed  of  collecting 
information  fivm  employers.  (Ex.  15:  2, 
28.  58,  63.  97, 184. 195,  289.  327.  341, 
374, 444)  For  example,  Mr.  Alex  F. 
(Arable.  CSP  obaarved: 

Since  similar  data  are  readily  available 
from  other  ioiiroes,  such  as  the  NatiMial 
Safety  Council,  insurance  carriflcs,  etc.  why 
not  uae  these  statistics,  lather  than  gp 
through  this  dupiicatiao  of  efloct  at  taxpayer 
ise?  Another  aporaach  would  be  to 


utilize  data  collected^  OSHA  and  State 
Plan  compliance  officers  during  site  visits 
over  the  past  25  years. 

(Ex.  15:  28) 

Several  commenters  suggested  that 
OSHA  use  injury  and  illness  data  bom 
wtxkers'  compensation  systems.  The 
ctanments  of  the  American  Health  Care 
Association  (AHCA)  are  representative: 

AHCA  encourages  OSHA  to  consider  the 
use  of  worksis'  compensation  data  in  Ueu  of 
proposed  OSHA  300  and  301  fotms.  Pursuing 
the  enactment  of  legislation  that  would  allow 
OSHA  accass  to  evecy  state's  wotkecs' 
compensation  data  would  eliminate  the  need 
for  employers  to  maintain  two  sets  of  reouvis. 

Cide  OSHA  with  nacassary  safety  and 
th  data,  and  ease  administntive  and  cost 
burdens  now  assodatsd  with  recordkeeping 
for  employers  in  svwy  industiy  aaoss  Ue 
country.  ^ 


(Ex.  15:  341) 

Ms.  Diantha  M.  Goo  recommended 
the  use  of  data  fitHn  treetment  fedlities: 

The  accuracy  and  usefulness  of  OSHA's 
reporting  system  would  be  vastly  improved 
if  it  were  to  shift  respmnsibiiity  firom 
employers  (who  have  a  vested  interest  in 
concealment)  to  the  emergency  rooms  of 
hospitals  and  clinics.  Hospitals  are 
accustomed  to  reporting  requirements,  use 
the  correct  terminology  in  describing  the 
accident  and  its  subsequent  treatment  and 
are  computerized. 

(Ex.  15:  327) 

OSHA  believes  that  injtiry  and  illness 
information  compiled  pursuant  to  Part 
1904,  plus  employment  figures.  %vill  be 
much  more  reliable  and  suited  to 
OSHA's  needs  than  any  available 
alternative.  While  many  State  workers' 
compensation  programs  voluntarily 
provide  injury  and  illness  data  to  OSHA 
for  various  piuposes.  others  do  Jiot.  And 
the  data  vary  widely  bom  state  to  state. 
Differing  woikers'  compensation  laws 
and  administrative  systems  result  in 
large  variations  in  content,  format, 
accessibility  and  computerization. 
Often,  workers'  compensation  databases 
do  not  include  injury  and  illness  data 
from  employers  who  elect  to  self-insure. 
Additionally,  moct  wetkera' 
compensation  databases  do  not  include 
information  on  the  niunber  of  woricers 
employed  or  the  number  of  houra 
wtnked  by  employees,  end  incidence 
rates  of  occupeticnial  injury  and  illneas 
cannot  be  computed.  Worirare' 
oompensatian  data  are  also  based  on 
insurance  accounts,  and  not  on  the 
safety  and  health  experience  of 
individual  woricplaoes.  As  a  result,  an 
individual  account  often  reflects  the 
experience  of  several  workplaces 
involved  in  differing  business  activities. 

Only  a  survey  of  every  m«nber  of  a 
selected  set  of  employers  about  a 
selected  set  of  data  gathered  in  a 
relatively  short  time  can  tell  OSHA 
which  members  of  the  group  have  the 
hi^est  or  lowest  illness  and  injiuy 
rates,  how  the  injury  and  illness  rates 
are  (Hstributed  over  the  field,  and  the 
types  of  injuries  and  illnesses  being 
experienowl  in  that  field,  etc.  As  more 
surveys  are  conducted  over  time,  e 
reliable  historicsl  record  will  emerge. 

While  OSHA  does  not  believe  that 
alternate  source  data  are  satisfBctory 
substitutes  for  the  information  covered 
by  1904.17,  the  agency  does  recognize 
they  have  value.  To  t^  extent 
information  fitim  woricers' 
compensation  programs,  BLS,  insurance 
companies,  trade  associations,  etc..  are 
available  and  appropriate  for  OSHA's 
purposes.  OSHA  intends  to  continue  to 
use  them  to  supplement  its  own  data 
systems  and  assess  the  quality  of  its 


own  data.  However,  consistent  with  the 
Congressional  mandate  of  the  OSH  Act. 
OSHA  needs  to  maintain  its  own 
recordkeeping  system  and  to  gather  the 
data  for  it  through  a  reporting 
requirement. 

3.  Scope  Issues 

Many  commenters  objected  to  the 
breedth  of  the  proposed  regulatory  text, 
arguing  that  it  would  give  Uie  Secretary 
unlBttered  discretion  to  demand  any 
infonnation  related  to  the  Act's 
purposes,  at  any  time,  for  virtually  any 
reason.  (Ex.  25.  58X.  15:  55.  80, 102, 
124, 135, 144, 158, 162, 165, 193,  206, 
207. 209, 211. 212. 220,  228,  239,  240, 
243,  252, 255. 257. 258,  261,  264,  267, 
274,  275, 276, 286, 293,  305,  306,  309, 
313,  341, 348. 351. 368.  375.  389.  397. 
406. 420.  427)  A  comment  by  the 
National  Association  of  Manufecttirers 
sums  up  the  point  of  view  expressed  by 
many  others: 

It  is  one  thing  to  have  an  objectively 
identified  set  of  empk^ers  that  must  make  an 
annual  filing  of  a  census-type  survey  on  a 
non-discriminatOTy  basis;  it  is  another  to  give 
an  enforcement  agracy  the  autiuwity — at  its 
sole  whim  or  discretion — to  selectively 
require  one  or  more  employers  to  file  npartt 
that  an  entire  class  of  employers  is  required 
to  maintain.  It  is  one  thii^  to  have  an 
objectively  identified  set  of  infonnation  or 
records  tint  must  be  included  in  an  annual 
filing:  it  is  another  to  give  an  enfncement 
agency  the  authority^-at  its  sole  whim  or 
discretion — to  selectively  require  one  or  more 
onployers  to  generate  and  file  reports 
containing  whatever  information  the  agency 
identifies  so  long  as  it  can  be  dc«cribed  as 
"ragarding  (the  employw'sl  activitias  relating 
to  tikis  (OSH]  Act" 

(Ex  25. 15:  305) 

It  was  not  OSHA's  intention  to 
exercise  unfettered  discretion  to  collect 
any  data  related  to  the  Act.  It  was, 
however,  OSHA's  intention  to  create  a 
reliable  mechanism  fcv  routinized 
collections,  by  mail  or  other  remote 
tran8mittal,of  a  limited  class  of 
information  without  unduly  burdening 
employere.  Consistrat  with  that  goal, 
and  in  light  of  the  comments  of  record, 
the  final  reporting  rule  is  carefully 
diciuiscribed.  T&  rule  authorizes  an 
annual  survey— whidi.  because  it  will 
go  to  m(»e  than  ten  employen.  will  be 
subject  to  the  Paperworic  Reduction  Act 
(PRA)  (See  42  U.S.C.  3502  et  seq.  and 
5  CFR  part  1320)— concerning 
-inftHmation  contained  in  reconds 
required  to  be  creeted  and  maintained 
by  Part  1904  plus  employment  figures, 
llie  rule  specifies  the  time  within 
which  responses  are  to  be  provided  to 
OSHA.  Employers  will  be  able  to 
determine  which  employers  are  within 
the  siuvey  group  and  what  infermation 
will  b»  collected  eech  year  before  the 
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survey  begins  because  that  information 
will  be  made  available  to  the  public 
under  a  Federal  Register  notice  pursuant 
to  the  PRA.  Once  a  siuvey  has  received 
an  0MB  control  niunber  under  the  PRA, 
any  substantive  or  material  modification 
would  require  a  new  PRA  clearance.  As 
indicated  in  Section  DC  of  this  preamble 
entitled  "Paperwork  Reduction  Act  of 
1995"  the  OMB  control  number  for  the 
durent  annual  survey  form  is  1218- 
0209.  (Section  1904.17  defines  the  class 
of  information  and  respondents  subject 
to  survey  under  the  rule.  The  set  of 
employers  and  information  (from  within 
the  covered  class)  to  be  targeted  in  each 
year  is  fixed  as  each  survey  is  designed.) 

One  commenter  was  concerned  tnat 
the  proposed  rule  could  apply  to 
information  dating  back  "decades," 
creating  substantial  burdens  for 
employers.  (Ex:  15:395,  p.  67)  Since  the 
final  rule  establishes  an  annual  survey 
of  information  in  Part  1904  records, 
which  are  required  to  be  kept  no  more 
than  five  years,  plus  employment 
information,  it  presents  no  issues  about 
"decades-long"  records. 

A  number  of  commenters  ai^ued  that 
as  proposed,  section  1904.13  violated 
Fourth  Amendment  guarantees  against 
unreasonable  searches.  (Ex.  15:154, 174, 
193,  215,  258, 305, 318,  346,  375,  390, 
395,  397)  Most  of  these  commenters 
referred  to  Marshall  v.  Barlow's,  Inc., 
436  U.S.  305  (1978),  McLaughlin  v. 
Kings  Island,  849  F.2d  990  (6th  Cir. 
1988),  and  Brock  v.  Emerson  Electric  Co, 
834  F.2d  994  (11th  Cir.  1987). 

Barlow's  concerned  the  question 
whether  OSHA  must  have  a  warrant  to 
inspect  a  work  site  if  the  employer  does 
not  give  consent.  Kings  Island  and 
Emerson  Electric  concerned  on-site 
records  inspections  by  compliance 
officers.  Section  1904.17  is  a  reporting 
requirement;  no  entry  of  premises  or 
compliance  officer  decision  making  is 
involved.  Thus,  these  decisions  provide 
little  if  any  support  to  the  commenter's 
sweeping  Fourth  Amendment 
objections.  See,  Donovan  v.  Lone  Steer, 
Inc..  464  U.S.  408,  414  (1984) 
(reasonableness  of  a  subpoena  is  not  to 
be  determined  on  the  basis  of  physical 
entry  law,  because  subpoena  requests 
for  information  involve  no  entry  into 
nonpublic  areas). 

Moreover,  in  its  final  form  the  rule  is 
extremely  narrow  in  scope  and  leaves 
the  agency  with  limited  discretion. 
Section  1904.17  is  restricted  to  a  limited 
class  of  information.  This  information  is 
highly  relevant  to  accomplishment  of 
OSHA's  mission.  The  reporting  is  done 
by  mail  or  other  remote  transmittal, 
without  any  intrusion  into  the 
employer's  premises  by  OSHA,  and  is 
not  unduly  burdensome.  Much  of  the 


injury  and  illness  information  to  be 
reported  is  taken  from  records 
employers  are  already  required  to 
create,  maintain,  post,  and  provide  to 
workers  and  government  officials  on 
request,  which  means  that  the  employer 
has  a  reduced  expectation  of  privacy  in 
the  information.  Employment  figures  are 
critical  to  OSHA's  ability  to  evaluate  the 
injury  and  ilbiess  data,  whereas  they  are 
not  information  that  employers  may 
expect  to  keep  secret  from  (he 
government.  In  addition,  as  explained 
earlier,  there  is  no  substitute  for  a  large 
body  of  site-specific  information 
gathered  by  the  survey  method.  The 
results  of  the  surveys  will  be  uniquely 
useful  to  OSHA  in  meeting  Congress' 
mandate  to  use  reporting  requirements 
and  build  an  effective  statistical 
program  around  them. 

Some  commenters  argued  that  the 
Fourth  Amendment  requires  OSHA  to 
use  a  subpoena  or  warrant  to  get 
information  from  employers  who  do  not 
provide  it  voluntarily.  Since  the 
proposed  reporting  rule  made  no 
explicit  provision  for  enforcement  via 
subpoena  or  warrant,  they  contended 
that  the  rule  was  constitutionally 
deficient.  "Production  may  not  be 
compelled  without  a  seanji  warrant, 
administrative  subpoena  or  other 
appropriate  vehicle."  (National  Beer 
Wholesalers  Association.  Ex.  15:215.)    . 
"The  Fourth  Amendment  *  *  * 
requires  OSHA  to  obtain  a  subpoena  or 
warrant  prior  to  obtaining  access  to  any 
of  the  information  identified  in 
proposed  *  *  *  1904.13."  (The 
Fertilizer  Institute.  Ex.  15: 154.)  "The 
proposed  rules  make  no  provision  for  a 
subpoena  or  warrant  and  appear  to 
contemplate  that  OSHA  will  use 
neither.  *  *  *  These  provisions,  to  the 
extent  they  purport  to  authorize 
inspections  of  records  without  a  warrant 
or  subpoena,  violate  the  Fourth 
Amendment."  (American  Iron  and  Steel 
Institute.  Ex.  15:395.) 

Certainly,  under  many  circumstances 
employers  can  force  OSHA  to  secure  a 
warrant  or  subpoena  enforcement  order 
before  giving  OSHA  access  to  workplace 
injury  and  illness  data.  These 
commenters,  however,  appear  to  be 
arguing  that  including  a  subpoena  or 
warrant  enforcement  mechanism  in  the 
text  of  the  rule  is  necessary  to 
adequately  protect  their  Fourth 
Amendment  right  to  privacy-  This  is  not 
so.  The  Fourth  Amendment  protects 
against  "unreasonable"  intrusions  by 
the  government  into  private  places  and 
things.  Reporting  rules  that  do  not 
incorporate  subpoena  or  warrant 
procedures  are  not  "unreasonable"  per 
se.  See  e.g.,  California  Bankers  Ass'n  v. 
Shultz.  416  U.S.  21,  67  (1974) 


(upholding  reporting  regulation  issued 
imder  the  Bank  Secrecy  Act  of  1970  that 
did  not  provide  for  subpoenas  or 
warrants  where  the  "information  was 
sufficiently  described  and  Umited  in 
nature  and  sufficiently  related  to  a 
tenable  Congressional  determination" 
that  the  information  would  have  a  high 
degree  of  usefulness  in  criminal,  tax,  or 
regulatory  investigations  or 
proceedings).  For  example,  OSHA  has 
long  required  employers  to  report 
promptly  all  fatal  workplace  accidents. 

The  totality  of  circiunstances 
surrounding  a  warrantless  or 
"subpoena-less"  reporting  requirement 
or  administrative  investigation 
determines  its  reasonableness.  For 
example,  in  McLaughlin  v.  A.B.  Chance, 
842  F.2d  at  727  (4th  Cir.  1988),  the 
Fourth  Circuit  upheld  a  records  access 
citation  against  an  employer  who 
refused  an  OSHA  inspector  access  to  its 
OSHA  Logs  and  Forms  on  the  ground 
that  it  had  a  right  to  insist  on  a  warrant 
or  subpoena.  The  court  upheld  the 
citation  because  a  summary  of  the 
information  was  posted  annually  on  the 
employee  bulletin  board,  thus 
diminishing  the  employer's  argument 
that  it  has  a  reasonable  exi>ectation  of 
privacy  in  the  information,  and  the 
inspector  was  lawfully  on  the  premises 
to  investigate  a  safety  complaint.  In  New 
Yorkv.  Burger,  482  U.S.  691.  702-703 
(1987),  the  Supreme  Court  noted  that 
agencies  may  gather  information 
without  a  warrant,  subpoena,  or  consent 
if  the  information  would  serve  a 
substantial  governmental  interest,  a 
warrantless  (or  subpoena-less) 
inspection  is  necessary  to  further  the 
regulatory  scheme,  and  the  agency  acts 
pursuant  to  an  inspection  program  that 
is  limited  in  time,  place,  and  scope.  The 
Burger  court  went  on  to  uphold  a 
warrantless  insp>ection  of  records  during 
an  administrative  inspection  of  business 
premises.  Consider  also  the  Kings  Island 
and  Emerson  Electric  decisions'  concern 
about  the  inspector's  broad  field 
discretion.  Kings  Island  (noting  that 
under  Burger  a  warrantless  or  subpoena- 
less  inspection  of  records  might  be 
reasonable,  but  concluding  that  the  facts 
of  the  case  did  not  satisfy  Burger 
analysis);  Emerson  Electric  (noting  that 
under  California  Bankers  an  agency  may 
gain  access  to  information  without  a 
subpoena  or  warrant  but  concluding 
that  facts  of  that  case  were  not 
comparable  to  those  reviewed  in 
California  Bankers). 

It  is  not  OSHA's  intention  to  resolve, 
in  this  rulemaking,  the  question  of  the 
procedures  the  Fourth  Amendment  may 
require  to  enforce  the  regulatory 
obligation.  Not  only  are  Fourth 
Ammendment  issues  ultimately  for 
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courts,  not  agencies  to  resolve,  such 
issues  are  rarely  suitable  for  judgement 
in  the  abstract.  If  for  example,  OSHA 
were  at  some  future  time  to  issue  a 
citation  for  nonresponse  to  a  survey 
questionaire,  the  Fourth  Amendment 
evaluation  would  depend  on  all  the 
particulars  of  the  case.  (While  the 
participation  in  the  OSHA  Data 
Collection  Initiative  is  mandatory, 
OSHA  has  made  a  policy  decision  that 
it  will  not  issue  citations  for  the  failure 
to  respond  to  the  first  survey  conducted 
under  authority  of  this  rule,  which  will 
collect  data  for  calendar  year  1996;  nor 
does  OSHA  intend  to  issue  citations  for 
the  1995  survey  already  conducted. 
OSHA  will  take  into  consideration  its 
experience  with  the  Data  Collection 
Initiatives  when  developing  policy  for 
future  years.  However,  the 
nonrespondents  to  the  1995  and  1996 
survey  instrument  may  be  subject  to  an 
on-site  records  inspection  by  an  OSHA 
compliance  officer  or  issued  an 
administrative  subpoena.) 

Further  analysis  under  the  principles 
set  forth  in  the  Burger  decisiqn  must 
await  a  s{>ecific  application  of  1904.17 
when  the  particulars  of  the  information 
request  are  known.  OSHA  has,  however, 
structured  the  final  rule  to  respond  to 
concerns  expressed  in  the  case  law  and 
to  limit  its  own  discretion  and  eliminate 
discretion  of  officials  in  the  field. 
Section  1904.17  surveys  are  constrained 
first  by  the  regulatory  text — the  surveys 
occur  no  more  than  once  pet  year,  they 
involve  ten  or  more  employers  covered 
by  the  Act,  they  are  limited  to  injury 
and  illness  information  contained  in 
records  created  and  maintained 
pursuant  to  Fart  1904  and  to 
employment  and  hours  worked,  they  are 
accomplished  by  mail  or  other  remote 
transmittal,  and  respondents  have  at 
least  thirty  days  to  respond.  The  data 
from  within  the  covered  field  and  the 
set  of  employers  or  establishments  to  be 
canvassed  for  each  survey  are 
definitively  fixed  during  the  Paperwork 
Reduction  Act  clearance  process  and  are 
available  to  the  public  in  connection 
with  Federal  Register  notices  published 
during  the  clearance  process. 

Employers  will  have  ample 
opportunity  to  test  the  Foiuth 
Ainendment  reasonableness  of  any 
survey  with  which  they  are  faced. 
Under  any  follow-up  scenario — warrant 
records  inspection,  subpoena  demand  or 
notice  of  a  1904.17  violation — 
employers  would  have  advance  notice 
that  a  response  was  required,  and  would 
have  an  opportunity  to  provide  the 
sinvey  data  in  order  to  avoid  legal 
process.  Employers  faced  with  a  survey 
that  they  consider  an  infiingement  of 
Fourth  Amendment  rights  of  privacy 


may  refuse  to  respond  and  raise 
objections  in  a  warrant  enforcement  or 
subpoena  proceeding  or  as  a  defense  if 
they  are  issued  citations  by  OSHA. 
Under  the  Act,  employers  are  entitled  to 
contest  citations  and  receive  an 
administrative  hearing,  administrative 
review  of  the  hearing  officer's  decision, 
and  federal  court  of  appeals  review.  29 
U.S.C.  659(c),  660(a). 

Some  commehters  asserted  that  using 
reported  information  for  enforcement 
targeting  would  violate  their  privilege 
against  self-incrimination.  (Ex.  15:203. 
397)  These  commenters  did  not  explain 
how  the  privilege  against  self- 
incrimination  would  be  implicated  in 
the  reporting  requirement  or  cite  any 
supporting  authorities.  OSHA  would 
point  out,  that  the  privilege  against  self- 
incrimination  derives  fi-om  the  Fifth 
Amendment  and  pertains  to  criminal 
proceedings.  It  has  long  been  settled 
that  the  privilege  cannot  be  invoked  to 
resist  the  disclosure  needed  for  a 
regulatory  purpose  unrelated  to  the 
enforcement  of  criminal  laws  even  if  a 
criminal  proceeding  is  a  possible 
consequence  of  an  administrative 
investigation.  See,  for  example,  Shapiro 
v.  United  States,  335  U.S.  1,  32-33 
(1948)  (Fifth  Amendment  not  violated 
by  regulation  requiring  individuals  to 
keep  and  produce  records  "of 
transactions  which  are  the  appropriate 
subjects  of  governmental  regulation"). 

4.  OSHA's  Statutory  Authority  To 
Collect  Data  With  a  Reporting  Rule 

Some  commenters  argued  that  the 
proposed  reporting  rule  was  not 
consistent  with  Sections  8(c)  and  24(e) 
of  the  Act.  Sections  8(c)(2)  directs  that 
"the  Secretary  of  Labor  *   *  *  shall 
prescribe  regulations  requiring 
employers  to  maintain  accurate  records 
of,  and  to  make  periodic  reports  on, 
work-related  deaths,  injuries  and 
illnesses  other  than  minor  injuries 
*  *   V29U.S.C.  657(c)(2).  Section 
24(e)  provides  that  "[o]n  the  basis  of  the 
records  made  and  kept  pursuant  to 
section  8(c)  of  this  Act,  employers  shall 
file  such  reprorts  with  the  Secretary  as 
he  shall  prescribe  by  regulation  *   *  *." 
29  U.S.C.  673(e). 

These  commenters  argued  that  the 
proposed  rule  merely  reiterated  the 
Secretary's  entire  range  of  statutory 
authority  to  collect  information  and  did 
not  itself  prescribe  anything,  much  less 
limit  itself  to  the  injury  and  illness 
records  mentioned  in  section  8(c)(2). 
Moreover,  some  claimed,  it  left  the 
compliance  officer  in  the  field  with 
unfettered  discretion  to  decide  what 
information  to  demand.  (Ex.  15: 154, 
313.  352,  353,  358,  375.  397.) 


There  are  several  responses  to  be 
made  on  this  point.  First,  OSHA  has  had 
the  ability  to  access  injury  and  illness 
records  for  many  years  and  is  simply 
clarifying  its  authority  to  collect  the 
information  through  the  mail.  Second  is 
the  fact  that  the  final  rule  is  extremely 
narrow  and  specific  about  the 
information  it  covers  and  how  that 
information  is  to  be  gathered.  Third, 
compliance  officers  do  not  implement 
the  rule;  the  agency  implements  it  by 
conducting  large  annual  surveys,  by 
mail,  requesting  information  within  the 
scope  of  the  rule  from  employer  or 
establishment  groups  whose  responses 
the  agency  judges  to  be  necessary  in 
meeting  its  multiple  responsibilities. 
Finally,  the  final  rule  fits  within  the 
terms  of  Section  8(c). 

5.  Time  Allowed  for  Employers  To  File 
Reports 

The  proposed  rule  would  have 
required  employers  to  submit  data  to 
OSHA,  when  OSHA  sends  them  a 
written  request  for  records,  within  21 
caleiidar  days  of  receiving  the  request. 
Several  commenters  provided  remarks 
on  the  21  calendar  day  limitation.  (Ex. 
15:  65,  127,  347,  405) 

Some  comments  supported  the  21  day 
time  fi'ame  as  a  reasonable  time  for 
employers  to  comply  with  a  request  for 
information.  (Ex.  15:  347,  405)  For 
example,  the  Westinghouse  Company 
(Ex,  15:  405,  P.  4)  stated:  "This  change 
is  acceptable  and  the  time  limitations 
appear  reasonable.' 

OSHA  also  received  comments  stating 
that  21  calendar  days  is  too  short  a  time 
frame  for  reporting,  and  that  longer 
times  should  be  adopted  in  the  final 
rule.  (Ex.  15:  65. 127)  For  example,  the 
Aluminum  Company  of  America  (Alcoa) 
remarked: 

Alcoa  l)elieves  this  is  too  short  and 
restrictive  a  time  frame  given  current  staff 
levels  and  resource  demands  on  employers 
and  their  health  and  safiety  professionals. 
*  •  •  OSHA  should  provide  30  days 
advanced  notification  (for  planning 
purposes)  and  21  days  for  response  following 
the  advanced  notincation  to  the  specific 
employers  to  be  surveyed. 

(Ex.  15:  65) 

The  Laboratory  Corporation  of 
America  stated: 

Reports  to  be  required  of  employers 
mentioned  in  29  CFR  1904.13  should  be 
handled  in  one  of  two  ways.  The  content  of 
the  reports  needs  to  be  established  in 
advance  and  a  specific  date  for  a  deadline  for 
submission  provided.  Alternatively,  if  the 
report  content  has  not  yet  been  established, 
then  a  period  of  time  longer  than  21  days  is 
needed  for  response.  A  period  of  45  to  60 
days  is  suggested.  Unless  the  information 
requested  is  known  in  advance  to  employers, 
it  will  take  time  to  communicate  and  collect 


UMI 


Federal  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11.  1997  /  Rules  and  Regulations        6439 


this  data  in  a  multi-state,  multi-location 
operation.  Either  of  these  two  options  would 
give  more  appropriate  time  for  more  accurate 
information  to  be  compiled  for  these  types  of 
employers. 

(Ex.  15:127  P.  2) 

Other  comments  supported  the  21  day 
requirement,  but  suggested  that  the 
Secretary  maintain  some  flexibility  and 
discretion  to  provide  more  than  21  days 
for  a  specific  request. 

The  American  Petroleum  Institute 
(API),  for  example,  observed: 

Twenty-one  days  should  be  the  minimum 
time  allowed  for  employers  to  respond  to 
such  requests. 

Recommended  language:  The  employer 
shall  tile  the  requested  reports  with  the 
Secretary  within  21  calendar  days  of  receipt 
of  the  request,  unless  the  Secretary  allows 
more  than  21  days. 

(Ex.  15:375  P.  b25) 

In  light  of  these  comments,  OSHA  has 
increased  the  reporting  time  to  30 
calendar  days  in  this  final  rule.  OSHA 
believes  that  the  21  day  time  frame  may 
be  too  short  for  some  employers  to 
comply  with  the  request,  but  believes 
that  45  or  60  days  is  too  long  a  time 
frame  for  a  relatively  simple  request  for 
summary  information  contained  in 
existing  records.  A  longer  deadline 
would  make  it  more  difficult  for  OSHA 
to  collect  data  in  a  timely  fashion,  or  to 
conduct  quality  control  measures  such 
as  follow-up  mailings  and  phone  calls  to 
verify  questionable  or  erroneous  data. 

Additionally,  OSHA  agrees  that  the 
time  frame  in  the  rule  should  be  a 
minimum  time  that  can  be  lengthened  at 
the  discretion  of  OSHA.  In  other  words, 
the  final  rule  requires  employers  to  file 
reports  within  30  calendar  days  of 
receipt  of  the  request,  unless  the  written 
instructions  contained  in  the  request 
specifically  allow  more  than  30  calendar 
days. 

6.  Reporting  With  Computers 

OSHA  received  several  comments  on 
the  potential  role  of  computers  in 
reporting  data  to  OSHA.  (Ex.  15:  Oil, 
163,  184,  390,  402)  The  OSHA  Data 
Company  (Ex.  15:  Oil)  suggested  that 
computer  re{>orting  should  be  a 
mandatory  feature  of  the  data  collection 
system,  remarking:  "We  suggest  that 
recordkeeping  in  computer  readable 
format  should  be  mandatory  and  data 
should  be  submitted  to  OSHA  in  that 
format." 

Other  commenters  suggested  that 
computer  reporting  be  allowed  and 
encouraged  (Ex.  15: 163, 184,  390, 402). 
The  comments  of  US  West  Inc.  are 
representative  of  these  comments: 

US  West  requests  that  OSHA  move  to 
implement  systems  that  will  allow  employers 
to  electronically  provide  data,  such  as  the 


data  requested  in  the  BLS  Survey  of 
Occupational  Injuries  and  Illnesses.  Such  a 
method  will  be  more  effective,  in  terms  of 
receiving  consistently  formatted  data,  and 
will  be  more  cost  efficient  for  both  employers 
and  the  De{>artment  of  Labor. 

(Ex.  15-184) 

OSHA  believes  that  there  is  enormous 
potential  for  reducing  collection  burden 
on  both  employers  and  the  government, 
while  improving  data  quality  and 
consistency,  by  allowing  employers  to 
submit  data  through  computerized 
reporting  systems.  However,  OSHA  does 
not  beUeve  that  computerized  reporting 
systems  should  be  mandatory  for  all 
employers.  Mandatory  computer 
systems  could  actually  increase  the 
burden  on  those  employers  who  do  not 
have  computer  systems  and  on  those 
employers  who  have  computer  systems 
that  do  not  provide  simple  electronic 
commimications  options. 

OSHA  intends  to  implement,  as  soon 
as  possible,  options  for  individual  data 
collection  projects  that  will  allow 
employers  to  submit  data  either 
electronically  or  through  paper  forms. 
For  those  data  collections  where 
computerized  submission  of  data  is  an 
option,  OSHA  will  include  instructions 
for  computerized  submissions  in  the 
instructions  accompanying  the  request 
for  information. 

7.  Miscellaneous  Issues 

OSHA  also  received  comments  on  a 
variety  of  issues  that  the  Agency 
believes  are  worthy  of  discussion,  as 
follows. 

A.  The  Ability  of  OSHA  To  Designate  its 
Collection  Authority  to  Another  Entity. 
The  Proposed  Rule  Did  Not  Indicate 
That  a  E)esignee  Could  Collect 
Information  for  the  Agency 

Often,  OSHA  and  the  Bureau  of  Labor 
Statistics  have  used  grants  to  the  states 
and  independent  government 
contractors  to  collect  data  on  behalf  of 
the  Department  of  Labor.  These 
arrangements  allow  the  Department  to 
collect  information  using  a  variety  of 
administrative  options  that  are 
advantageous  to  the  Federal  government 
and  do  not  increase  the  burden  on 
respondents.  One  commenter  suggested: 
"Data  should  continue  to  be  collected 
through  state  agencies."  (Ex.  15,:  41) 

In  order  to  maintain  the  Agency's 
flexibility  to  collect  data  via  grants  to 
the  states,  or  to  use  government 
contractoK,  and  to  be  able  to  collect 
data  through  cooperative  interagency 
efforts  with  the  Department  of  Health 
and  Human  Services,  OSHA  has 
modified  the  final  rule  to  require 
employers  to  submit  information  to 
either  OSHA  or  OSHA's  designee. 


B.  Unfair  Effect  on  Specific  Industry 
Sectors 

Several  commenters  raised  concerns 
over  what  they  regarded  as  potentially 
unfair  effects  of  the  data  collection  on 
smaller  employers,  small 
establishments,  and  employers  who  rely 
heavily  on  part  time  employees  (Ex.  15: 
304,  384,  424,  449).  Another  commenter 
was  concerned  that  OSHA  would 
attempt  to  compare  data  from  the 
longshoring  industry  to  that  of  other 
industries  and  argued  that  such 
comparisons  would  be  invalid  because 
longshoring  is  subject  to  a  different 
workers'  compensation  insurance 
system  than  other  industry  sectors  (Ex. 
15:  95). 

Several  commenters  expressed 
concern  over^  perceived  and  * 

potentially  unfair  effect  of  data 
collections  on  smaller  employers, 
arguing  that  the  same  small  number  of 
cases  would  result  in  a  higher  incidence 
rate  for  a  smaller  employer  than  for  a 
larger  employer,  or  that  a  small 
employer  may  have  a  high  rate  for  only 
one  year  and  may  have  had  no  cases  for 
many  years  before  and  after  the  year  for 
which  the  information  is  collected.  (Ex. 
15:  304,  384,  449)  For  example,  the 
Akzo  Nobel  Corporation  observed: 

We  support  this  concept,  but  caution 
OSHA  about  using  data  from  only  one  year, 
especially  for  small  sites  where  a  single 
medical  case  in  a  plant  of  20  employees  will 
give  a  total  recordable  rate  of  about  5.  We 
would  consider  that  a  "high"  rate,  possibly 
targetable  by  OSHA,  but  it  might  be  the  first 
OSHA  recordable  incident  in  3  or  5  years. 
Caution  is  advised. 

(Ex.  15:  384) 

United  Parcel  Service  (UPS)  (Ex.  15: 
424,  p.  9)  expressed  a  concern  about  the 
possible  effect  on  firms  who  rely  heavily 
on  part-time  labor,  stating: 

The  agency's  current  practice  of 
determining  injury  rates  as  a  ratio  to  hours 
worked,  rather  than  to  employees,  has  the 
consequence  of  inflating  injury  and  illness 
rates  for  companies  with  more  workers  per 
hour  worked:  at  least  when  an  outside  limit 
of  an  8-hour  workday  is  established,  the 
likelihood,  per  hour,  of  injury  decreases 
when  more  hours  are  worked.  To  put  it 
another  way,  the  more  workers  who  work  p»er 
8-hour  day,  the  more  likely. those  hours  will 
generate  discrete  employee  complaints. 
Therefore,  OSHA's  current  practices  already 
distort  the  apparent  safety  of  workplaces . 
relying  heavily  on  part-time  labor.. 

The  Pacific  Maritime  Association  (Ex. 
15:  95,  p.  10)  expressed  a  concern  that 
injury  and  illness  reports  would  not 
provide  an  accurate  comparison  with 
other  industries  because  the  longshoring 
industry  is  covered  by  a  separate 
workers'  compensation  system,  stating: 
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Another  very  important 
recommendation  concerns  the 
inequities  of  comparing  an  industry 
covered  by  the  Long  Shore  and  Harbor 
Workers  Act  compensation  program 
with  those  covered  by  Workers' 
Compensation.  Compensation  provided 
by  the  Long  shore  program  is  much 
more  generous  than  Workers' 
Compensation  and  may  encourage 
individuals  to  remain  on  compensation 
longer.  This  disparity  between  the  two 
systems  is  not  often  acknowledged 
particularly  when  injury  incident  and 
severity  rates  are  used  to  identify  high 
hazard  industries.  It  is  recommended 
that  OSHA  recognize  the  impact  of  the 
Long  shore  compensation  by 
establishing  a  specific  category  for 
en^ployees  who  are  covered  by  the  Long 
shore  Act.  For  an  example,  SIC  4491, 
Long  shoring,  may  be  used  as  a  specific 
category  where  employer  incident  and 
severity  rates  may  be  compared. 

These  objections  are  premature,  as 
they  relate  to  certain  possible  uses  of 
data,  not  to  usefulness  for  all  purposes, 
and  not  to  the  Agency's  authority  to 
collect  the  data  in  the  Hrst  instance. 
Moreover,  as  the  comments  themselves 
made  clear,  when  the  time  comes  for 
using  survey  data,  it  will  be  possible  to 
factor  in  special  circumstances  for 
subgroups  of  employers.  For  example, 
small  employer  data  could  be  adjusted 
to  omit  smaller  employers  with  only  one 
injury  from  any  analysis  of  the  data. 

In  regards  to  the  longshoring  industry, 
OSHA  has  traditionally  performed 
separate  analyses  of  broader  databases 
to  prepare  employer  lists  specific  to  the 
longshoring  industry.  OSHA  recognizes 
the  unique  qualities  of  this  industry,  has 
developed  separate  standards  for 
maritime  industries,  including 
longshoring,  and  normally  performs 
specialized  investigations  for 
longshoring  facilities.  The  problems 
with  data  from  the  longshoring  industry 
can  be  solved  by  continuing  to  look  at 
this  industry  in  a  way  that  does  not 
compare  these  employers  to  employers 
in  other  industries. 

In  general,  OSHA  believes  that 
different  approaches  to  the  use  of  data 
can  effectively  deal  with  differences 
among  different  subpopulations  of 
employers,  depending  on  the  unique 
qualities  of  those  subpopulations. 
OSHA  will  continue  to  tailor  its  analysis 
of  data  when  these  unique  situations  are 
encountered. 

C.  Data  Quality  Issues 

Several  commenters  discussed  the 
possible  adverse  impacts  on  the  quality 
of  the  data  if  reporting  is  required.  (Ex. 
15:  50. 122. 176. 273.  301.  310.  374. 401, 


414).  Mr.  George  R.  Cook,  CCC-A  (Ex. 
15:  50)  remarked: 

If  the  OSHA  Form  300  is  to  be  used  to 
prioritize  compliance  visits,  it  is  felt  this 
policy  will  add  undue  pressure  for 
companies  to  keep  entries  off  the  Form. 

The  Laborers'  Health  &  Safety  Fund  of 
North  America  (Ex.  15:  310)  observed: 

The  premise  of  employers  self-reporting 
injuries  and  illnesses  to  an  agency  which 
may  inspect  them  based  on  that  data  is  a 
prescription  for  mis-ref>orting. 

The  Chemical  Manufacturers 
Association  (CMA)  remarked: 

CMA  supports  targeting  of  inspections  in 
order  for  OSHA  to  better  use  its  resources, 
but  cautions  OSHA  to  carefully  consider  its 
approach.  CMA  is  concerned  that  OSHA 
carefully  consider  the  relationship  between 
targeting  and  OSHA's  ability  to  collect 
accurate  and  credible  data.  Valid  data 
collection  and  analysis  are  the  cornerstone  of 
effective  targeting. 

CMA  recognizes  that  currently  OSHA  is 
not  collecting  adequate  data  to  target 
effectively.  It  is  important  that  OSHA  review 
existing  data  sources,  examine  existing 
targeting  programs  (e.g.  Maine  200)  and 
revise  its  data  collection  mechanisms. 
However,  the  Administration  must  carefully 
evaluate  the  context  in  which  that  data  has 
l)een  collected,  as  well  as  identify 
characteristic  flaws  in  such  programs. 

(Ex.  15:  301,  p.  16) 

The  quality  of  any  data  collected  from 
employers  is  an  ongoing  concern  for  the 
Agency.  OSHA  agrees  that  misreporting, 
whether  intentional  or  unintentional, 
can  afiect  the  value  of  the  collected  data 
and  any  conclusions  drawn  from  that 
data.  Misreporting  is  not,  however,  an 
insoluble  problem.  Controls  are 
available  for  assuring  a  reasonable 
quality  of  data  for  use  by  OSHA,  as  well 
as  employers  and  workers.  For  example, 
OSHA  is  implementing  a  quality  control 
initiative  for  the  current  collection  of 
injury  and  illness  records  data  required 
by  Part  1904  that  will  include  three 
components;  outreach  and  training  for 
the  regulated  community  to  reduce 
unintentional  errors,  error  screening  and 
follow-back  procedures  to  correct  or 
verify  questionable  data  reported  to  the 
agency,  and,  under  certain 
circumstances,  on-site  records 
inspections.  OSHA  is  also  planning  to 
use  other  sources  of  data,''e.g.,  workers' 
compensation  records  and  inspection 
histories,  when  available,  for 
comparison  purposes  as  an  external 
check  on  records  validity. 

D.  Effect  on  Existing  Authority 

Nothing  in  Section  1904.17  aflects  the 
Secretary's  general  investigatory 
authority  under  Section  8  of  the  Act  or 
his  broad  rulemaking  authority  under 
Section  8(^(2). 


IV.  Economic  Analysis 

Section  1904.17  applies  to  all 
employers  within  OSHA  jurisdiction, 
including  those  in  general  industry, 
construction,  shipyard  employment, 
long  shoring,  marine  terminals,  and 
agriculture.  OSHA  has  determined  that 
the  Section  1904.17  regulation  does  not 
require  the  Agency  to  develop  a  Final 
Economic  Analysis  because  it  is  not  a 
"significant  regulatory  action"  as 
defined  by  section  3(fl(l)  of  Executive 
Order  (E.O.)  12866.  This  provision  of 
the  E.O.  covers  a  regulatory  action  that 
is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commtmities. 

Pursuant  to  this  section  1904.17 
individual  data  collections  conducted 
under  this  regulation  will  require 
employers  to  assemble  data  and  file 
reports  to  OSHA.  To  provide  employers 
with  examples  illustrative  of  the  kinds 
of  costs  and  paperwork  burdens 
potentially  associated  with  such  data 
collections,  the  following  paragraphs 
describe  the  costs  and  burden  hours 
associated  with  two  recent  Agency  data 
collection  efforts.  The  examples  chosen 
include  the  two  recent  data  collection 
initiatives  undertaken  by  OSHA  in  1995 
and  1996. 

The  impact  analyses  developed  for 
the  1995  and  1996  data  collections 
initiatives  were  published  in  the 
Federal  Register  (60  FR  35231;  61  FR 
38227.  respectively).  OSHA  estimated 
that  employers  responding  to  those  data 
collection  efforts  would  be  required  to 
spend  an  estimated  $6.95  per  response, 
based  on  30  minutes  of  clerical  time  at 
$13.90  per  hour.  OSHA  believes  that 
most  firms  will  assign  the  survey  form 
to  a  personnel  or  payroll  clerk  with  an 
average  wage  of  $13.90  per  hour.  This 
figure  is  based  on  a  wage  rate  with 
benefits  for  a  secretary-typist  from 
Employment  and  Earnings,  January 
1996,  U.S.  Department  of  Labor,  Bureau 
of  Labor  Statistics  (OSHA  has  recently 
updated  its  wage  rate  data  with  more 
oirrent  statistics).  The  information 
collected  from  employers  in  the  1995 
and  1996  data  collection  initiatives  was 
summary  information  from  the 
establishment's  OSHA  Log  and  Form 
200,  in  addition  tq  information  on  the 
number  of  workers  employed  and  the 
number  of  hours  worked  by  these 
employees  in  the  applicable  calendar 
year.  Approximately  70,000  employers 
were  targeted  in  each  of  these  data 
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collection  initiatives,  for  a  total  burden 
estimate  of  35,000  hours,  or  $486,500. 
OSHA  anticipates  that  future  data 
collection  initiatives  conducted  under 
section  1904.17  will  impose  similar 
burdens — approximately  30  minutes  of 
clerical  time  per  respondent^-and  will 
therefore  not  impose  a  substantial 
burden  on  any  employer. 

The  record  contains  many  comments 
about  the  burden  of  recording 
employment  and  hours  worked 
information  on  the  OSHA  Log — some 
favorable  but  more  unfavorable. 
However,  the  negative  commenters 
provided  no  empirical  basis  by  which 
their  burden  claims  could  be  quantified. 
In  the  absence  of  such  data,  OSHA 
turned  to  the  long  experience  BLS  has 
acciunulated  while  collecting  these 
same  types  of  data  for  statistical 
purposes.  For  over  25  years,  until  the 
BLS  injury  and  illness  survey  was 
revised  to  collect  additional  data  from 
employers,  the  BLS  collected  data 
identical  to  the  data  collected  by  OSHA 
in  1996.  BLS  estimated  that  completion 
of  its  pre-1992  surveys  required  one  half 
hour  of  time.  A  1992  BLS  test  conducted 
on  92  respondents  completing  only  part 
1  of  the  BLS  survey  form  (equivalent  to 
the  OSHA  form)  measured  the  average 
respondents  completion  time  at  30.55 
minutes. 

The  occupational  injury  and  illness 
information  from  the  OSHA  records  is 
required  by  regulation  and  is  easily 
transferred  to  the  OSHA  survey  form. 
The  information  on  employment  and 
hours  worked  by  employees  is  generally 
easy  to  obtain  from  payroll  systems  for 
employees  who  are  paid  on  an  hourly 
basis,  and  can  be  estimated  for  salaried 
employees.  The  survey  forms  used  by 
OSHA  provide  the  employer  with 
instructions  and  worksheets  to  make  the 
calculations  as  easy  as  possible.  In  many 
cases,  the  employment  and  hours 
worked  data  are  already  being  reported 
to  unemployment  insurance  and 
workers'  compensation  agencies  and 
can  easily  be  transferred  to  the  OSHA 
siu\'ey  form. 

As  discussed  above.  OSHA  has 
concluded  that  promulgation  of  this 
regulation,  in  and  of  itself,  imposes  fiew 
if  any  economic  costs  on  potentially 
affected  firms.  Individual  data 
collections  conducted  under  this 
regulation  will  be  subject  to  OMB 
review  under  the  procedures  specified 
by  the  Paperwork  Reduction  Act  of 
1995.  Employers  will  thus  have  an 
opportunity  to  comment  on  any  burdens 
imposed  by  such  data  collections  when 
they  are  carried  out  in  the  future. 

OSHA  has  determined  that  this  rule  is 
a  significant  regulatory  action  as  defined 
by  3(fK4)  of  E.0. 12866.  This  provision 


of  the  E.O.  covers  a  regulatory  action 
that  is  likely  to  result  in  a  rule  that  may: 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

V.  Regulatory  Flexibility  Act 

OSHA  is  required  by  the  Regulatory 
Flexibility  Act,  as  amended  in  1996,  to 
assess  whether  its  regulations  will  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  As  explained 
in  the  Economic  Analysis  section  of  this 
preamble,  above,  this  regulation  (section 
1904.17,  Annual  OSHA  Injury  and 
Illness  Survey  of  Ten  or  More 
Employers)  imposes  few,  if  any  costs  on 
affected  employers,  although  future  data 
collection  efforts  conducted  under  this 
regulation  may  impose  minimal  cost 
and  paperwork  burdens  on  those 
employers  affected  by  a  given  data 
collection  effort.  OSHA  vvill  carefully 
assess  the  impacts  of  individual  data 
collections  on  employers,  including 
small  employers,  at  the  time  such  efforts 
are  initiated.  Pursuant  to  the  Regulatory 
Flexibility  Act,  OSHA  thus  certifies  that 
section  1904.17  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

VI.  EnTironmental  Impacts 

The  provisions  of  this  final  regulation 
have  been  reviewed  in  accordance  with 
the  requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  432.  et  seq.),  the 
Council  on  Environmental  Quality 
(CEQ)  NEPA  regulations  [40  CFR  part 
1500],  and  OSHA's  DOL  Procedures  [29 
CFR  part  11).  As  a  result  of  this  review, 
OSHA  has  determined  that  this  final 
rule  will  have  no  significant  effect  on 
air,  water,  or  soil  quality,  plant  or 
animal  life,  use  of  land,  or  other  aspects 
of  the  environment. 

Vn.  Federalism 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
(52  FR  41685),  regarding  Federalism. 
Because  this  rulemaking  action  involves 
a  "regulation"  issued  under  §8  of  the 
OSH  Act.  and  not  a  "standard"  issued 
under  §  6  of  the  Act.  the  rule  does  not 
preempt  State  law.  see  29  U.S.C.  667  (a). 

Vni.  State  Plans 

The  25  States  and  territories  with 
their  ovm  OSHA  approved  occupational 
safety  and  health  plans  are:  Alaska. 
Arizona,  California,  Hawaii,  Indiana, 
Iowa,  Kentucky,  Maryland,  Michigan, 
Minnesota,  Nevada,  New  Mexico,  North 
Carolina,  Oregon,  Puerto  Rico,  South 
Carolina,  Tennessee,  Utah,  Vermont. 
Virginia.  Virgin  Islands,  Washington, 


and  Wyoming;  Connecticut  and  New 
York  have  state  plans  covering  state  and 
local  Government  employees  only. 
Section  18(c)(7)  of  the  OSH  Act 
requires  employers  in  state  plan  states 
to  "make  reports  to  the  Secretary  in  the 
same  manner  and  to  the  same  extent  as 
if  the  plan  were  not  in  effect."  Today's 
amendment  to  29  CFR  part  1904  relates 
to  periodic  data  surveys  which  federal 
OSHA  will  conduct  in  all  states, 
including  those  which  administer 
approved  state  plans;  accordingly,  states 
with  state  plans  are  not  required  to 
adopt  a  comparable  regulation.  In  state 
plan  states,  the  data  collected  by  the 
federal  OSHA  survey  will  be  shared 
with  the  states  for  use  in  administering 
their  plans,  and  also  provide  relevant 
information  for  OSHA's  use  in 
monitoring' the  state  plan  as  required  by 
section  18(0.  Because  OSHA's 
nationwide  data  survey  is  not  an  issue 
currently  addressed  by  any  of  the  state 
plans,  OSHA's  authority  to  implement 
the  survey  is  not  affected  either  by 
operational  agreements  with  state  plan 
states  or  by  the  granting  of  final 
approval  under  section  18(e).  OSHA's 
authority  under  the  Act.  to  take 
appropriate  enforcement  action  when 
necessary  to  compel  responses  to  the 
survey  and  to  assure  the  accuracy  of  the 
data  submitted  by  employers,  will  be 
exercised  in  consultation  with  the  state 
in  state  plan  states.  The  states  may  also 
exercise  such  authority  under  state  law 
or  regulation. 

K.  Paperwork  Reduction  Act  of  1995 

This  final  regulation  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995.  the  U.S.  Department  of 
Labor  has  submitted  a  copy  of  these 
sections  to  OMB  for  its  review.  (44 
U.S.C.  3501  et  seq.,  and  5  CFR  part 
1320. 

Separately,  the  Department  of  Labor 
has  received  renewed  approval  for  the 
Annual  Survey  Form  under  the 
Paperwork  Reduction  Act  (OMB  number 
1218-0209) 

List  of  Subjects  in  29  CFR  Part  1904 

Reports  by  employers,  occupational 
injuries  and  illnesses.  Occupational 
Safety  and  Health,  Occupational  Safety 
and  Health  Administration, 
Recordkeeping,  Reporting. 

Authority 

This  document  was  prepared  under 
the  direction  of  Greg  Watchman,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
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Accordingly,  pursuant  to  sections  8 
and  24  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  657, 673), 
Secretary  of  Labor's  Order  No.  1-90  (55 
FR  9033),  and  5  U.S.C.  553,  29  CFR  part 
1904  is  hereby  amended  by  adding 
§  1904.17  as  set  forth  below. 

Signed  in  Washington,  D.C,  this  7th  day  of 
1997. 

Greg  Watchman, 
Acting  Assistant  Secretary  of  Labor. 

PAFTT  1904-{AMENDED] 

1.  The  authority  citation  for  Part  1904 
is  revised  to  read  as  follows: 

Authority:  Sees.  8,  24,  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C  657, 673), 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059),  9-83  (48  FR 
35736).  1-90  (55  FR  9033)  or  6-96  (62  FR 
111),  as  applicable. 


Section  1904.7, 1904.8  and  1904.17  are 
also  issued  under  5  U.S.C.  553. 

2*.  Section  1904.17  immediately 
following  1904.16  is  added  to  read  as 
follows: 

§1904.17   Annual  OSHA  Injury  and  Illness 
Survey  of  Ten  or  More  Employers. 

(a)  Each  employer  shall,  upon  receipt 
of  OSHA 's  Annual  Survey  Form,  report 
to  OSHA  or  OSHA's  designee  the 
number  of  workers  it  employed  and 
number  of  hours  worked  by  its 
onployees  for  periods  designated  in  the 
Survey  Form  and  such  information  as 
OSHA  may  request  from  records 
required  to  be  created  and  maintained 
pursuant  to  29  CFR  part  1904. 

(b)  Survey  reports  shall  be  sent  to 
OSHA  by  mail  or  other  means  described 
in  the  Survey  Form  within  30  calendar 
days,  or  the  time  stated  in  the  Survey 
Form,  whichever  is  longer. 


(c)  Employers  exempted  from  keeping 
injury  and  illness  records  imder 

§§  1904.15  and  1904.16  shall  maintain 
injury  and  illness  records  required  by 
§§  1904.2  and  1904.4,  and  make  Survey 
Reports  pursuant  to  this  Section,  upon 
being  notified  in  writing  by  OSHA,  in 
advance  of  the  year  for  which  injury  and 
illness  records  will  be  required,  that  the 
employer  has  been  selected  to 
participate  in  an  information  collection. 

(d)  Nothing  in  any  State  plan 
approved  imder  Section  18  of  the  Act 
shall  affect  the  duties  of  employers  to 
comply  vdth  this  section. 

(e)  Nothing  in  this  section  shall  affect 
OSHA's  exercise  of  its  statutory 
authorities  to  investigate  conditions 
related  to  occupational  safety  and 
health. 

[FR  Doc.  97-3495  Filed  2-10-97;  8:45  am] 
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REMINDERS 

The  rtems  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  <30ING  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Voluntary  inspection  fee 
increases  and  laboratory 
sen/ices  fee  reduction; 
correction;  putJiished  2-11- 
97 

FEDERAL  MARITIME 
COMMISSION 

Ocean  freight  forwarders, 
marine  terminal  operations, 
arxj  passenger  vessels: 
Drug  traffickers  and 

possessors;  denial  of 

Federal  t>enefits; 

published  2-11-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
published  1-27-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Grapes  grown  in  California; 
comments  due  by  2-18-97; 
published  1-17-97 

Olives  grown  in  California; 
comments  due  by  2-18-97; 
published  1-17-97 

AGRICULTURE 
DEPARTMENT 

Food  and  Consumer  Service 

Food  stamp  program: 

Anticipating  Income  arxl 
reporting  changes; 
comments  due  by  2-18- 
97;  published  12-17-96 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  Inspection: 
Pathogen  reduction;  hazard 
analysis  and  critical 
control  point  (HACCP) 
systems 


Potentially  hazardous 
foods;  transportation 
arxj  storage 

requirements;  comments 
due  by  2-20-97; 
published  11-22-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasi(a;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-18- 
97;  published  1-2-97 
Atlantic  shark;  comments 
due  by  2-18-97;  published 
12-27-96 
Caribbean,  Gulf,  and  South 
Atlantk:  fsheries- 
South  Atlantic  shrimp; 
comments  due  by  2-20- 
97;  published  1-6-97 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commission  records  and 
information;  open 
Commission  meetings; 
comments  due  by  2-18-97; 
published  12-19-96 

DEFENSE  DEPARTMENT 

Federal  Acquisitk>n  Regulation 
(FAR): 

Contractor  qualifications; 
"manufacturer"  or  "regular 
dealer"  requirement; 
comments  due  by  2-18- 
97;  published  12-20-96 

Cost  accounting  standards; 
inapplKabiilty  to  contracts 
and  subcontracts  for 
commercial  items; 
comments  due  by  2-18- 
97;  published  12-20-96 

Data  Universal  Numtaering 
System;  use  as  primary 
contractor  identification; 
comments  due  by  2-18- 
97;  published  12-20-96 

Local  govemment  lobt>ying 
costs;  comments  due  by 
2-18-97;  published  12-20- 
96 

Minority  small  business  and 
capital  ownership 
development  program; 
comments  due  by  2-18- 
97;  published  12-20-96 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Persons  subject  to 
restrictions;  clarification; 
comments  due  by  2-18- 
97;  published  12-20-% 

EDUCATION  DEPARTMENT 

PostsecoTKlary  educatk>n: 


Student  assistance  general 
provisions- 
Compliance  audits  and 
financial  responsit)ility 
standards;  comnoents 
due  by  2-18-97; 
published  12-18-96 
ENERGY  DEPARTMENT 
Occupational  radiation 
protection: 
Primary  standards 
amendments;  comments 
due  by  2-18-97;  published 
12-23-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards;  comments 
due  by  2-21-97; 
published  1-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
starxlards,  national- 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  arxl  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter,  arid  regional 
haze  program 
development;  comments 
due  by  2-18-97; 
published  12-13-96 
Particulate  matter; 
comments  due  by  2-18- 
97;  putjirshed  12-13-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

CaHfomia;  comments  due  by 
2-21-97;  published  1-22- 
97 

Cokxado;  comments  due  by 
2-18-97;  published  1-17- 
97 

Florida;  comments  due  by 
2-18-97;  published  1-17- 
97 

Illinois;  comn>ents  due  tjy  2- 

20-97;  published  1-21-97 
Indiana;  comments  due  by 

2-18-97;  published  1-17- 

97 
Kentucky;  corrvnents  due  l)y 

2-20-97;  published  1-21- 

97 


New  Jersey;  comments  due 
by  2-18-97;  published  1- 
17-97 

Pennsylvania;  comments 

due  by  2-21-97;  published 

1-22-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgatkxi;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 
California;  comments  due  t>y 

2-18-97;  published  1-17- 

97 

Pestkades;  tolerances  m  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  t>k:arbonate,  etc.; 
comments  due  by  2-21- 
97;  published  12-23-96 
Superfund  program: 
National  oil  and  hazardous 
sut>stances  contingency 

pl8U>- 

NatKXial  priorities  list 
update;  comments  due 
by  2-21-97;  published 
12-23-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Funding  and  fiscal  affairs, 
k>an  polk>es  and 
operations,  and  funding 
operatkxis- 

Book-entry  procedures  for 
securities:  comments 
due  by  2-18-97; 
published  12-20-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Radio  statk)ns;  tatile  of 
assignments: 
Alaska;  comments  due  by 

2-18-97;  published  1-3-97 
Idaho;  comments  due  by  2- 

18-97;  published  1-3-97 
Minnesota;  comments  due 

by  2-18-97;  published  1-3- 

97 
New  Mexco;  comments  due 

by  2-18-97;  published  1-3- 

97 

FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulation  E): 

Electronic  benefit  transfer 
programs;  exemption; 
comments  due  by  2-19- 
97;  published  1-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  arxl 
related  products: 
Animal  proteins  prohibited  in 
ruminant  feed;  comments 


IV 


Federal  Register  /  Vol.  62,  No.  28  /  Tuesday,  February  11,  1997  /  Reader  Aids 


due  by  2-18-97;  published 
1-3-97 

Food  for  human  consumption: 

Potentially  hazardous  foods; 
transportation  and  storage 
requirements,  comments 
due  by  2-20-97;  published 
11-22-96 

INTERIOR  DEPARTMENT 

Land  Management  Bureau 

Public  admintstrative 
procedures: 

Introduction  and  general 
guidarx:e;  publtc  land 
records;  corrxnents  due 
by  2-21-97;  pubHshed  12- 
23-96 

Wilderness  management; 
comments  due  by  2-18-97; 
published  12-19-96 

INTERIOR  DEPARTMENT 

Fisti  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Hoffmann's  rock-cress,  etc. 
(16  plant  taxa  from 
Northern  Channel  IsiarKte, 
CA);  comments  due  by  2- 
21-97;  published  1-22-97 

INTERIOR  DEPARTMENT 

Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 

Civil  penalty  program; 
comments  due  by  2-19- 
97;  published  12-19-96 

Safety  and  pollution 
prevention  equipment; 
quality  assurance; 
comn>ents  due  by  2-18- 
97;  published  12-18-96 


JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Freight  forwarding  facilities  for 
DEA  distributor  registrants; 
establishment;  comments 
due  by  2-18-97;  published 
12-18-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Healtti 
Administration 

Coal  mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  2-18-97;  published  12- 
17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contractors  and  offerors- 
Non-statutory  certification 
requirements  removed; 
comments  due  by  2-18- 
97;  published  12-18-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

0MB  personnel  as  witnesses 
in  litigation;  release  of 
official  information  and 
testimony;  comments  due  by 
2-18-97;  published  12-17-96 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Premium  payments: 
Submission  of  records 
relating  to  premium  filir>gs; 
comments  due  by  2-18- 
97;  published  12-17-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement: 


Civil  Sen/ice  Retirement 
Systen>- 

Declsions  appealed  to 
Merit  Systems 
Protection  Board; 
comments  due  by  2-18- 
97;  published  12-19-96 
SOCIAL  SECURITY 
ADMINISTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Dedicated  accounts  and 
installment  payments  for 
past-due  benefits; 
comments  due  by  2-18- 
97;  published  12-20-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Commercial  vessel 
personnel;  chemical  drug 
and  alcohol  testing 
programs;  drug  testing  In 
foreign  waters;  comments 
due  by  2-18-97;  published 
12-18-96 
Uninspected  vessels: 
Commerical  fishing  industry 
regulations 

Correction;  comments  due 
by  2-20-97;  published 
12-27-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Aerospace  Technologies  of 
Australia  Pty  Ltd.; 
comments  due  by  2-21- 
97;  published  12-10-96 
AirtHJS;  comments  due  by  2- 
18-97;  published  1-7-97 


Bell;  comments  due  by  2- 
21-97;  published  12-23-96 

Boeing;  comments  due  t>y 
2-18-97;  published  1-7-97 

Burkhardt  Qrob  Luft-und 
Raumfahrt;  comments  due 
by  2-21-97;  published  12- 
23-96 

Fokker;  comments  due  by 
2-18-97;  published  12-19- 
96 

Jetstream;  comments  due 
by  2-18-97;  published  1-8- 
97 

Raytheon;  comments  due  by 
2-21-97;  published  12-23- 
96 

Class  E  airspace;  comments 
due  by  2-18-97;  put)lished 
1-8-97 

Class  E  airspace;  correction; 
comments  due  by  2-18-97; 
published  1-8-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 

Passenger  automobiles;  low 
volume  manufacturer 
exemptions;  comments 
due  t>y  2-21-97;  putriished 
12-23-96 

Motor  vehk:le  safety 
standards: 

Occupant  crash  protectiorv- 

Occupant  protection 
standard  and  smart  air 
bags;  technical 
workshop;  comments 
due  by  2-21-97; 
published  1-21-97 
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And 

How  To  Use  It 


Announdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register- 
Code  ai  Federal  Regulatioiu  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 
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INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscr4)tion 
prices  down,  die  Government  Printing  OfGce  mails  each  sahsciibet  ofUy  (me  renewal  notice.  You  can 
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To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prcHnptly. 
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Superintendrat  of  Doctunents,  Washington,  IX  20402-9372  with  the  proper  remittance.  Your  service 
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Tb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
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lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 
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..  (Price  includes 
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AddttiorMi  addf*M/att«ntkin  In* 


StrMtaddTM* 


City.  Stat*.  Zip  ood* 


Oeytkn*  phon*  inctudino  CTM  cod* 


PurchM* ordarnumbar  (opHonaQ 


For  privacy,  check  box  below: 

Q  Do  not  niake  nny  name  available  to  other  mailers 
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Thank  you  for  your  orderf 

Authorizing  aignatura  1/97 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  ail  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session.  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//www.access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 

^      — 

I I  YES,  enter  my  subscriptiQn(s)  as  follows: 


Order  Processing  Code 

*6216 


S3 


Charge  your  order.  fl^B  ^Br 
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Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 
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Please  Choose  Method  of  Payment: 
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The  Federal  Register  is  published  daily  in 
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Federal  Register  subscription,  the  LSA 
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Cumulative  Federal  Register  Index  are 
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Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations. 
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Briefings  on  how  to  use  the  Federal  Fegister 

For  information  on  briefings  in  Washington,  DC.  see 
announcement  on  the  inside  cover  of  this  issue. 


Now  AvaOable  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

it    httpyAirww.access.gpo.gov/nara/cfr 

Titles  currently  available  are: 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoacc8ss9gpo.gov 
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Hie  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
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as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
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Presidential  Documents 


Title  3— 

The  President 


Proclamation  6972  of  February  8,  1997 

National  Child  Passenger  Safety  Week,  1997 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Children  are  our  Nation's  most  precious  gift,  and  one  of  our  most  profound 
responsibilities  is  protecting  their  health,  well-being,  and  safety.  Nowhere 
is  this  duty  more  critical  than  on  America's  streets  and  highways. 

Automobile  accidents  are  the  leading  cause  of  death  for  America's  young 
people.  It  is  tragic  that  a  high  proportion  of  these  deaths  could  be  prevented, 
but  are  not.  For  example,  we  luiow  that  seat  belts  save  lives — last  year 
they  prevented  the  deaths  of  almost  10,000  Americans — and,  yet,  many 
still  fail  to  wear  them. 

I  encourage  all  Americans  to  take  a  few  simple  steps  to  ensure  that  their 
families  travel  safely.  The  most  important  rule  is  also  the  simplest:  The 
safest  place  for  children  is  the  back  seat.  Also,  parents  and  guardians  must 
always  make  sure  that  children  are  secured,  either  in  a  locked  seat  belt 
or  in  an  appropriate  child  safety  seat. 

I  commend  the  Department  of  Transportation  for  its  "Patterns  for  Life" 
program,  begun  in  1996  to  focus  attention  on  correct  child  safety  seat  use 
and  the  proper  positioning  of  children  and  their  safety  seats  away  from 
air  bags.  Working  through  national  safety  organizations  and  State  public 
safety  and  highway  offices,  this  program  offers  a  network  of  qualified  child 
passenger  safety  trainers  to  provide  communities  with  the  valuable  resources 
they  need  to  reduce  motor  vehicle-related  deaths  and  injuries. 

Laws  exist  in  every  State  and  the  District  of  Columbia  that  require  proper 
restraints  for  younger  children.  However,  40  percent  of  our  children  under 
five  are  still  not  properly  restrained.  We  must  do  better  to  enforce  the 
existing  laws  and  protect  oiir  precious  cargo. 

The  steps  we  take  now  will  make  our  roads  safer  and  our  children  more 
seciu^.  My  Administration  is  striving  to  increase  the  use  of  seat  belts  through- 
out the  Nation.  We  are  also  working  with  automobile  makers,  car  dealers, 
private  organizations,  and  insurance  companies  to  teach  parents  how  to 
install  child  safety  seats  properly,  and  new  technologies  will  eventually 
make  air  bags  safer  for  chil(ken. 
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NOW,  THEREFORE,  I.  WILLIAM  J.  CUNTON,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  February  9  through 
February  15,  1997,  as  National  Child  Passenger  Safety  Week.  I  urge  all 
Americans  to  help  reduce  injuries  and  the  tragic  loss  of  life  on  our  highways 
by  buckling  up  every  child  in  an  approved  restraint,  in  the  vehicle's  back 
seat.  And  let  us  all  help  spread  these  important  child  safety  messages 
throughout  our  communities.  By  doing  so,  we  can  save  many  young  lives. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  eighth  day 
of  Febiruary,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


OjXlU^i^AM  OYWk^A/s 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatxiity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  LABOR  RELATIONS 
BOARD 

5  CFR  Chapter  LXI 

29  CFR  Part  100 
RIN  320»-AA15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  National 
Labor  Relations  Board 

AGENCY:  National  Labor  Relations  Board 

(NLRB).  . 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  National  Labor  Relations 
Board,  with  the  concurrence  of  the 
Office  of  Government  Ethics  (OGE).  is 
issuing  an  interim  regulation  for 
employees  of  the  NLRB  that 
supplements  the  executive  branch-wide 
Standards  of  Ethical  Conduct 
(Standards)  issued  by  OGE.  The 
supplemental  regulation  requires  NLRB 
employees  to  obtain  approval  before 
engaging  in  outside  employment,  and 
requires  employees  to  provide  written 
notification  of  disqualincation.  The 
NLRB  is  also  repealing  provisions  in  its 
old  standards  of  conduct  regulations 
that  required  prior  approval  to  engage  in 
outside  employment  and  prohibited  the 
private  practice  of  law,  both  of  which 
have  been  superseded  by  the  Standards. 

DATES:  This  interim  rule  is  effective  on 
February  12, 1997.  Comments  must  be 
received  on  or  before  April  14, 1997. 
ADDRESSES:  Send  comments  to:  Gloria 
Joseph,  Director  of  Administration 
(Designated  Agency  Ethics  Official), 
National  Labor  Relations  Board,  Suite 
7100, 1099  14th  Street,  NW., 
Washington,  DC  20570-0001. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Gloria  Joseph,  Director  of 
Administration  (Designated  Agency 
Ethics  Official);  or.Kym  Heinzmann, 
Program  Analyst,  both  at  the  National 


Labor  Relations  Board,  Suite  7100, 1099 
14th  Street,  NW.,  Washington,  DC 
20570-0001;  telephone  202-273-3890. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  August  7, 1992,  the  Office  of 
Govenunent  Ethics  published  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
(Standards).  See  57  FR  35006-35067,  as 
corrected  at  57  FR  48557.  57  FR  52583, 
and  60  FR  51667,  and  amended  at  61  FR 
42965-42970  (as  corrected  at  61  FR 
48733)  and  61  FR  50689-50691,  with 
additional  grace  period  extensions  at  59 
FR  4779-4780,  60  FR  6390-6391,  60  FR 
66857-66858,  and  61  FR  40950-10952. 
The  Standards  as  codified  at  5  CFR  part 
2635  and  effective  February  3, 1993, 
established  uniform  standards  of  ethical 
conduct  that  apply  to  all  executive 
branch  personnel. 

On  July  21, 1994,  the  NLRB  issued  a 
final  rule  which  removed  all  of  the 
provisions  of  its  Administrative 
Regulations  at  29  CFR  part  100  that  had 
been  superseded  by  5  CFR  part  2635  or 
by  OGE's  executive  branch  financial 
disclosure  regulations  at  5  CFR  part 
2634.  See  59  FR  37157-37159, as 
corrected  at  60  FR  22269-22270.  Along 
with  portions  not  related  to  5  CFR  parts 
2634  and  2635,  the  NLRB  preserved 
those  provisions  of  its  Administrative 
Regulations  prohibiting  the  private 
practice  of  law  and  requiring  prior 
approval  to  engage  in  outside 
employment  which  were  temporarily 
preserved,  respectively,  by  the  notes 
following  5  CFR  2635,403(a)  and 
2635.803  (as  extended  by  59  FR  4779- 
4780,  and  subsequently  by  60  FR  6390- 
6391,  60  FR  66857-66858.  and  61  FR 
40950-40952). 

With  the  concurrence  of  OGE,  5  CFR 
2635.105  authorizes  executive  branch 
agencies  to  publish  agency-specific 
supplemental  regulations  necessary  to 
implement  their  ethics  programs.  The 
NUIB,  with  OGE's  concurrence,  has 
determined  that  the  following  interim 
supplemental  regulations,  to  be  codified 
in  plart  7101  of  new  chapter  LXI  of  5 
CFR,  are  necessary  to  the  successful 
implementation  of  NLRB's  ethics 
program.  By  this  rulemaking,  the  NLRB 
is  also  repealing  the  provisions  of 
subpart  A  of  its  Administrative 
Regulations  at  29  CFR  part  100  that 
required  prior  approval  to  engage  in 
outside  employment  and  prohibited  the 


private  practice  of  law,  the  grace  period 
extensions  for  which  have  expired. 

n.  Analysis  of  the  Interim  Regulations 

Section  7101.101    General 

Section  7101.101(a)  of  5  CFR  explains 
that  the  supplemental  regulations  apply 
to  employees  of  the  National  Labor 
Relations  Board,  including  Board 
members,  and  supplement  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch 
contained  in  5  CFR  part  2635.  This 
paragraph  further  explains  that  Board 
Members  and  other  employees  are 
subject,  in  addition,  to  the  executive 
branch  financial  disclosure  regiilations 
contained  in  5  CFR  part  2634. 

The  bead  of  each  executive  branch 
agency  is  required  by  S  CFR  2638.202(b) 
to  appoint  a  designated  agency  ethics 
official  (DAEO)  and  an  alternate  DAEO 
to  carry  out  the  duties  specified  in  5 
CFR  2638.203.  Section  7101.101(b) 
explains  that  the  Director  of 
Administration  is  the  NLRB's  DAEO 
and  the  Deputy  Director  of 
Administration  is  the  alternate  DAEO. 
Section  7101.101(c)  explains  that, 
except  as  provided  in  §  7101.102 
regarding  prior  approval  of  outside 
employment,  the  DAEO  is  the  NLRB's 
agency  designee  for  purposes  of  making 
determinations,  granting  approvals,  and 
taking  other  actions  required  of  agency 
designees  under  5  CFR  part  2635  and 
the  supplemental  regulations. 

Section  7101.102    Prior  Approval  for 
Outside  Employment 

The  Standards,  at  5  CFR  2635.803, 
specifically  recognize  that  individual 
agencies  may  find  it  necessary  or 
desirable  to  supplement  the  executive 
branch-wide  regulations  with  a 
requirement  for  their  employees  to 
obtain  approval  before  engaging  in 
outside  employment  or  activities.  Under 
29  CFR  100.102,  now  repealed,  the 
NLRB  required  its  employees  to  obtain 
approval  prior  to  engaging  in  any  type 
of  outside  employment,  including 
certain  occasional  and  private  legal 
activities  that  were  permitted  under  an 
exception  to  that  regulation's 
prohibition  against  the  outside  practice 
of  law.  This  approval  requirement 
helped  to  ensure  that  potential  ethical 
problems  were  resolved  before 
employees  undertook  outside 
employment  that  could  involve  a 
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violation  of  applicable  statutes  or 
standards  of  conduct. 

In  accordance  with  5  CFR  2635.803, 
the  NLRB  has  determined  that  it  is 
desirable  for  the  purpose  of 
administering  its  ethics  program  to 
require  employees  to  obtain  approval 
before  engaging  in  outside  employment, 
including  the  practice  of  law,  regardless 
of  whether  that  employment  is 
undertaken  for  compensation. 
Moreover,  the  NLRB  has  decided  that 
the  officials  authorized  to  grant 
approval  under  its  old  prior  approval 
regulation  should  continue  to  have  such 
authority  under  its  new  rules.  Thus, 
§  7101.102(a)(1)  requires  written 
approval  from  the  Board  or  General 
Counsel  (depending  on  which 
independent  side  of  the  NLRB  the 
employee  is  employed)  to  engage  in  the 
private  practice  of  law,  and 
§  7101.102(a)(2)  requires  written 
approval  from  the  employee's  Chief 
Counsel,  Regional  Director,  Branch 
Chief,  or  the  equivalent  for  outside 
employment  not  involving  the  private 
practice  of  law. 

Section  7101.102(b)  sets  forth  the 
procedures  for  requesting  approval  to 
engage  in  the  private  practice  of  law  or 
other  outside  employment.  This 
paragraph  requires  that  requests  for 
approval  be  submitted  in  writing  in 
advance  of  undertaking  the 
employment,  and  contain  pertinent 
information  regarding  the  anticipated 
employment,  including  the  name  of  the 
employer,  the  natiu«  of  the  legal  activity 
or  other  work  to  be  performed,  the 
estimated  duration  of  the  employment 
and  the  amount  of  compensation  to  be 
received. 

Section  7101.102(c)  sets  forth  the 
standard  to  be  appUed  by  the  agency 
designee  in  acting  on  requests  for  prior 
approval  of  outside  employment.  Under 
that  standard,  approval  shall  be  granted 
unless  the  agency  designee  determines 
that  the  outside  employment  is  expected 
to  involve  conduct  prohibited  by  statute 
or  Federal  regulation,  including  5  CFR 
part  2635.  Section  7101.102(c)  provides 
further  that,  before  granting  approval, 
the  approving  official  may  consult  with 
the  designated  agency  ethics  official  to 
ensiu«  that  the  request  for  approval  of 
outside  employment  meets  the  standard 
for  approval. 

In  §  7101.102(d),  "employment"  is 
broadly  defined  for  purposes  of  this 
section  to  cover  any  form  of  non-Federal 
employment  or  business  relationship 
involving  the  provision  of  personal 
services,  including  writing  when  done 
under  an  arrangement  wi^  another 
person  for  production  or  pubUcatibn  of 
the  written  product.  It  does  not, 
however,  include  participation  in  the 


activities  of  nonprofit  charitable, 
religious,  professional,  social,  fraternal 
and  similar  organizations,  unless  such 
activities  involve  the  provision  of 
professional  services  or  advice  and  are 
for  compensation  other  than  the 
reimbursement  of  expenses. 

Section  7101.103  Standard  for 
Accomplishing  Disqualification; 
Disqualifying  Financial  Interests 

Under  5  CFR  2635.402(c),  it  is  the 
employee's  obligation  to  disqualify  from 
participation  in  matters  affecting  his 
own  financial  interests  or  those  of  the 
persons  whose  interests  are  imputed  to 
him  under  18  U.S.C.  208(a).  Section 
2635.402(c)  generally  permits 
disqualifying  to  be  accomplished  simply 
by  not  participating  in  the  matter, 
although  §  2635.402(c)(1)  provides  that 
an  employee  who  becomes  aware  of  the 
need  to  disqualify  himself  from 
participation  in  a  particular  matter  to 
which  he  has  been  assigned  should 
notify  the  person  responsible  for  his 
assignment. 

Under  old  29  CFR  100.116(c),  now 
repealed,  NLRB  employees  were 
required  to  complete  and  submit  Form 
NLRB-4573,  "Request  for  Financial 
Interest  Determination,"  when  they 
were  assigned  a  case,  proceeding,  or 
other  matter  in  which  they  had  a 
financial  interest.  Based  upon  the 
information  provided,  a  determination 
was  made  as  to  whether  the  employee 
could  participate  in  the  case  or  would 
have  to  be  disqualified. 

The  NLRB  has  determined  that  it  is 
necessary  for  the  efficient  management 
of  the  agency's  relatively  small 
workforce,  and  to  the  success  of  its 
ethics  program,  to  require  employees  to 
provide  written  notice  of  their 
disquahfication  imder  5  CFR 
2635.401(c).  Therefore.  §  7101.103 
requires  such  written  notice.  This 
requirement  is  similar  to  the  NLRB's  old 
requirement  for  employees  to  seek  a 
financial  interest  determination  when 
they  were  assigned  a  case,  proceeding, 
or  other  matter  in  which  they  had  a 
financial  interest.  However,  the  new 
provision  does  not  require  the  written 
notice  to  be  provided  on  a  particular 
form. 

•  The  NLRB  recognizes  the  problems 
noted  by  CXJE  in  adopting  a  requirement 
for  written  notice  of  disqualification  on 
an  executive  branch- wide  basis.  See  57 
FR  35024.  It  is  not  the  NLRB's  purpose 
to  impose  an  overly  technical 
requirement  that  would  result  in 
disciplining  an  employee  for  failure  to 
provide  written  notice  by  some  arbitrary 
deadline.  Thus,  the  notice  requirement 
contained  in  §  7101.103  is  phrased  to 
give  an  employee  flexibility  in 


determining  precisely  when  he  or  she 
will  give  notice  of  disqualification  from 
a  matter  to  which  he  or  she  has  been 
assigned.  Notice  is  to  be  given  when  the 
employee  determines  that  he  or  she  will 
not  participate  in  the  matter.  In  no  way 
does  this  notice  requirement  affect  the 
employee's  primary  obligation  not  to 
participate  in  the  matter. 

m.  Repeal  of  the  NLRB's  Old 
Administrative  Regulations  Regarding 
Employee  Responsibilities  and  Conduct 

Because  the  NLRB's  regulations 
prohibiting  the  private  practice  of  law 
and  requiring  prior  approval  for  outside 
employment,  at  29  CFR  100.102,  were 
superseded  upon  expiration  of  the  last 
grace  period  granted  by  CXJE,  the  NLRB 
is  removing  that  section  in  its  entirety 
at  this  time.  The  NLRB  is  also  revising 
29  CFR  100.101,  which  now  cross- 
references  5  CFR  parts  735,  2634,  and 
2635.  to  provide  an  additional  cross- 
reference  to  the  new  supplemental 
regulations  at  5  CFR  part  7101. 

IV.  Matters  of  Regulatory  Procedure 

Administrative  Procedures  Act 

The  NLRB  has  found  good  cause, 
pursuant  to  5  U.S.C  553(b)  and  (d)(3)  for 
waiving,  as  unnecessary  and  contrary  to 
the  public  interest,  the  general  notice  of 
proposed  rulemaking  and  the  30-day 
delay  in  effectiveness  as  to  these  interim 
rules.  It  is  important  to  a  smooth 
transition  from  the  NLRB's  prior  ethics 
rules  to  the  new  executive  branch-wide 
Standards  that  these  rulemaking  actions 
take  place  as  soon  as  possible. 
Furthermore,  this  rulemaking  is  related 
to  NLRB  organization,  procedure,  and 
practice.  Nonetheless,  this  is  an  interim, 
rulemaking,  with  provision  for  a  60  day 
public  comment  period.  The  NLRB  will 
review  all  comments  received  during 
the  comment  period  and'will  consider 
any  modifications  that  appear 
appropriate  in  adopting  these  rules  as 
final,  with  the  concurrence  of  OGE. 

Executive  Order  12866 

In  promulgating  these  regulations,  the 
NLRB  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  These 
regulations  have  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  the  Executive  order,  as  they  deal 
with  agency  organization,  management, 
and  personnel  matters,  and  not  in  any 
event,  deemed  "significant"  thereunder. 

Regulatory  Flexibility  Act 

The  NLRB  has  determined  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  these  regxilations  will  not 
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have  a  significant  economic  impact  cm 
a  substantial  number  of  small  entities 
because  they  affect  only  NLRB 
employees. 

Paperwork  Reduction  Act 

The  NLRB  has  detennined  that  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because 
these  interim  regulations  do  not  contain 
any  information  collection  requirements 
that  require  the  approval  of  the  Office  of 
Management  and  Budget. 

Listof  Subiects 

5  CFR  Part  7101 

Conflict  of  interests,  Government 
employees. 

29  CFR  Part  100 

Employee  responsibilities  and 
conduct.  Government  employees. 

Dated:  January  24, 1997. 

By  direction  of  the  Board. 
John  J.  Toner, 

Executive  Secretary,  National  Labor  Relations 
Board. 

Approved:  January  29, 1997. 
Stephen  D.  Potti, 
Director,  Office  ofGovemwent  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Labor  Relations 
Board,  with  the  conourence  of  the 
Office  of  Government  Ethics,  is 
amending  title  5  and  Chapter  I  of 
subtitle  B  or  title  29  of  the  Code  of 
Federal  Regulations  as  follows: 

TITLE  fr-(AMENOED] 

1.  A  new  chapter  LXI,  consisting  of 
part  7101,  is  added  to  title  5  of  the  Code 
of  Federal  Regulations  to  read  as 
follows: 

CHAPTER  LX^-NATIONAL  LABOR 
RELATIONS  BOARD 

PART  7101-SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 

7101.101  General. 

7101.102  Prior  approval  for  outside 
employment. 

7101.103  Standard  for  accomplishing 
disqualification,  disqualifying  financial 
interests. 

Authority:  5  U.S.C.  7301;  5  U.S.C  App. 
(Ethics  in  Government  Act  of  1978);  29 
U.S.C  141. 156;  E.G.  12674.  54  FR  15159,  3 
CFR,  1989  Comp.,  p.  215,  as  modified  by  E.O. 
12731.  55  FR  42457.  3  CFR,  1990  Comp.,  p. 
306;  5  CFR  2635.105.  2635.402(c).  2635.803, 
and  2638.202(b). 


{7101.101 

(a)  Purpose.  In  accordance  with  5  CFR 
2635.105,  the  regulations  in  this  part 
apply  to  Board  members  and  other 
employees  of  the  National  Labor 
Relations  Board  (NLRB)  and  supplement 
the  Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  at  5 
CFR  2635.  Board  Members  and  other 
employees  are  subject,  in  addition,  to 
the  executive  branch  financial 
disclosure  regulations  contained  in  5 
CFR  part  2634. 

(b)  Ethics  program  responsibilities — 
(1)  Designated  Agency  Ethics  Official. 
The  Director.  Division  of 
Administration,  is  designated  imder  5 
CFR  2638.202(b)  as  the  NLRB's 
Designated  Agency  Ethics  Official  with 
responsibilities  that  include: 

(i)  Acting  as  liaison  with  the  Office  of 
Government  Ethics  with  regard  to  all 
aspects  of  the  NLRB's  ethics  program; 

(ii)  Coordinating  the  NLRB's 
counseling  and  advisory  service  under  5 
CFR  2635.107; 

(iii)  Collecting,  reviewing,  evaluating 
and,  where  applicable,  making  publicly 
available  the  public  financial  disclosiue 
reports  filed  by  NLRB  officers  and 
employees; 

(iv)  Upon  request,  advising  NLRB 
officials  responsible  for  reviewing  the 
Confidential  Financial  Disclosure 
Reports  filed  by  designated  NLRB 
employees;  and 

(v)  Coordinating  and  maintaining  the 
NLRB's  ethics  education  program. 

(2)  Alternate  Designated  Agency 
Ethics  Official.  The  Deputy  Director  of 
Administration  is  designated  under  5 
CFR  2638.202(b)  as  the  NLRB's 
Alternate  Designated  Agency  Ethics 
Official. 

(c)  Agency  designees.  Except  as 
provided  in  §  7101.102,  the  Designated 
Agency  Ethics  Official  shall  serve  as  the 
NLRB's  designee  for  piuposes  of  making 
the  determinations,  granting  the 
approvals,  and  taking  other  actions 
imder  5  CFR  part  2635  and  this  part. 

{7101.102    Prior  approval  for  outside 
enptoyiiMiiL 

(a)  General  Requirement.  Before 
engaging  in  compensated  or 
uncompensated  outside  employment,  an 
employee  must  obtain  written  approval: 

(1)  From  the  Board  of  General  Counsel 
to  engage  in  the  private  practice  of  law; 
or 

(2)  From  the  employee's  Chief 
Counsel,  Regional  Director,  Branch 
Chief,  or  the  equivalent  for  outside 
employment  not  involving  the  practice 
of  law. 

(b)  Procedure  for  requesting  approval 
(1)  "The  approval  required  by  paragraph 
(a)  of  this  section  shall  be  requested  in 


writing  in  advance  of  engaging  in 
outside  employment,  including  the 
outside  practice  of  law. 

(2)  The  request  for  approval  to  engage 
in  the  outside  practice  of  law  or  in  other 
outside  employment  shall  be  submitted 
to  the  appropriate  official  as  set  forth  in 
paragraph  (a)  of  this  section,  and  shall 
set  forth,  at  a  minimum: 

(i)  The  name  of  the  employer; 

(11)  The  nature  of  the  legal  activity  or 
other  work  to  be  performed; 

(iii)  The  estimated  duration;  and 

(iv)  The  amount  of  compensation  to 
be  received. 

(3)  Upon  a  significant  change  in  the 
natiue  of  scope  of  the  outside 
employment  or  in  the  employee's 
official  position,  the  employee  shall 
submit  a  revised  request  for  approval. 

(c)  Standard  for  approval.  (1) 
Approval  shall  be  granted  imless  the 
agency  designee  determines  that  the 
outside  employment  is  expected  to 
involve  conduct  prohibited  by  statute  or 
Federal  regulation,  including  5  CFR  part 
2635. 

(2)  The  agency  designee  may  consult 
with  the  Designated  Agency  Ethics 
Official  to  ensure  that  the  request  for 
outside  employment  meets  the  standard 
in  paragraph  (c)(1)  of  this  section. 

(d)  Definition  of  employment.  For 
purposes  of  this  section,  "employment" 
means  any  form  of  non-Federal 
employment  or  business  relationship 
involving  the  provision  of  personal 
services  by  the  employee.  It  includes, 
but  is  not  limited  to  personal  services  as 
an  officer,  director,  employee,  agent, 
attorney,  consultant,  contractor,  general 
partner,  trustee,  teacher,  or  speaker.  It 
includes  writing  when  done  under  an 
arrangement  with  another  person  for 
production  or  publication  of  the  written 
product.  It  does  not,  however,  include 
participation  in  the  activities  of  a 
nonprofit  charitable,  religious, 
professional,  social,  fraternal, 
educational,  recreational,  public  service 
or  civic  organization,  imless  such 
activities  involve  the  provision  of 
professional^services  or  advice  or  are  for 
compensation  other  than  reimbursement 
of  ex]}enses. 

{7101.103    Standard  for  accomplishing 
disquaHfication;  disqusllfying  financial 
inlsrssL 

An  NLRB  employee  who  is  required, 
in  accordance  with  5  CFR  2635.402(c), 
to  disqualify  himself  bvm  participation 
in  a  particular  matter  to  which  he  has 
been  assigned  shall,  notwithstanding 
the  guidance  in  5  CFR  2635.402(c)  (1) 
and  (2).  provide  written  notice  of 
disqualification  to  his  or  her  supervisor 
upon  determining  that  he  or  she  will  not 
participate  in  the  matter. 
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HTLE  29— {AMENDED] 

SUBTniE  B— REGULATIONS  RELATING 
TO  LABOR 

CHAPTER  ^-NATIONAL  LABOR 
RELATIONS  BOARD 

PART  10O-ADMINISTRATIVE 
REGULATIONS 

2.  The  authority  citation  for  part  100 
is  revised  to  read  as  follows: 

Autliority:  Sec.  6.  National  Labor  Relations 
Act,  as  amended  (29  U.S.C  141, 156). 

Subpart  A  is  also  issued  under  5  U.S.C. 
7301. 

Subpart  B  is  also  issued  under  ttie 
Inspector  General  Act  of  1978,  as  amended 
by  the  Inspector  General  Act  Amendments 
of  1968)  S  U.S.C.  app.  3;  42  U.S.C.  2000e- 
16<a). 

Subpart  D  is  also  issued  under  28 
U.S.C.  2672;  28  CFR  part  14. 

Subpart  E  u  also  issued  under  29 
U.S.C.  794. 

3.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Employee  Resportsibillties 
and  Conduct 

i  100.101    CrosS'Tefereflce  to  financial 
disclosurs  requirements  and  other  conduct 
rules. 

Employees  of  the  National  Labor 
Relations  Board  (NLRB)  should  refer  to 
the  executive  branch-wide  Standards  of 
Ethical  Conduct  at  5  CFR  part  2635;  the 
NLRB's  regulations  at  5  CFR  part  7101, 
which  supplement  the  executive 
branch-wide  standards;  the  employee 
responsibilities  and  conduct  regulations 
at  5  CFR  part  735;  and  the  executive 
branch  Tinancial  disclosure  regulations 
at  5  CFR  part  2634. 

(FR  Doc.  97-3376  Filed  2-11-97;  8:45  am) 

BILLMO  COOE  7546-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart930 

RIN3206-AH31 

Funding  of  Administrative  Law  Judge 
Examination 

AGENCY:  Office  of  Personnel 
Matiagement. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a  final 
regulation  to  require  agencies 
employing  administrative  law  judges  to 
reimburse  OPM  for  the  cost  of 


developing  and  administering 
examinations  for  judge  positions.  The 
regulation  implements  OPM's  authority 
to  delegate  examining  authority  for  all 
competitive  service  positions  except  for 
administrative  law  judges,  and  to 
require  employing  agencies  to  reimburse 
OPM  for  the  cost  of  administrative  law 
judge  examinations. 

EFFECTIVE  DATE:  March  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Whitford  on  202-606-2525, 
TDD  202-606-0591,  or  FAX  202-606- 
1768. 

SUPPLEMENTARY  INFORMATION:  On  July 
29,  1996.  OPM  issued  an  interim 
regulation  at  61  FR  39267  to  implement 
the  new  funding  arrangement  for 
administrative  law  judge  examinations 
as  required  by  the  Treasury,  Postal 
Service,  and  General  Government 
Appropriations  Act,  1996  (Pub.  L.  104- 
52,  November  19, 1995).  This  act 
amended  5  U.S.C.  1104  to  require  OPM 
to  continue  examining  for 
administrative  law  judges  and  to  require 
employing  agencies  to  reimburse  OPM 
for  the  cost  of  doing  so. 

OPM's  interim  regulation  added  a 
new  paragraph  (c)  to  5  CFR  930.201  to 
require  a^ected  agencies  to  reimburse 
OPM  annually  for  the  cost  of  developing 
and  administering  administrative  law 
judge  examinations.  Each  employing 
agency's  share  of  reimbursement  will  be 
based  on  its  relative  number  of  such 
judges  as  of  March  31  of  the  preceding 
fiscal  year.  The  regulation  also  provided 
that  OPM  would  work  with  employing 
agencies  to  review  the  examination 
program  for  effectiveness  and  efficiency 
and  identify  needed  improvements, 
consistent  with  statutory  requirements. 
On  this  basis,  OPM  would  compute  and 
notify  each  agency  of  its  share,  along 
with  a  full  accounting  of  costs. 

We  received  two  written  comments, 
both  from  agencies  employing 
administrative  law  judges.  One  agency 
questioned  the  basis  for  the  fee,  pointing 
out  that  the  law  does  not  specify  any 
specific  reimbursement  method.  This 
agency  agreed  with  OPM's  proposal  to 
establish  a  working  group  of  officials 
from  OPM  and  affected  agencies  but 
suggested  that  this  group  determine  how 
costs  are  to  be  allocated  and  have  a 
continuing  role  in  overseeing  the 
operation  of  the  examination. 

OPM  will  continue  consulting,  as  we 
have  been,  with  the  stakeholders  in  the 
administrative  law  judge  program, 
including  Chief  Administrative  Judges 
from  agencies  with  the  largest  judge 
populations.  For  this  Bscal  year, 
however,  OPM  has  not  allocated  any  of 
its  appropriated  funds  and  has  no  other 


funding  source  to  operate  this 
examination.  Therefore,  we  must  bill 
affected  agencies,  as  indicated  in  the 
interim  regulation,  based  on  their 
relative  share  of  the  administrative  law 
judge  workforce. 

Another  agency  did  not  object  to  the 
fee  or  the  reimbursement  method  but 
requested  that  OPM  refer  for  its 
appointment  consideration  only  those 
candidates  who  possess  specialized 
experience  related  to  its  programs. 
Inasmuch  as  this  action  would  require 
a  substantive  change  to  5  CFR  part  930 
that  is  outside  the  scope  of  this 
rulemaking,  OPM  cannot  act  on  the 
proposal  at  this  time.  We  will,  however, 
consider  it  in  the  future. 

OPM  is  adopting  without  change  the 
new  paragraph  (c)  to  §930.201 
contained  in  the  interim  regulation 
published  on  July  29, 1996. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  pertains  only  to  Federal 
agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  1)y  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  930 

Adininistrative  practice  and 
procedure.  Government  employees. 
Motor  vehicles. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  OPM  is  adopting  its 
interim  regulation  at  5  CFR  part  930  as 
published  on  July  29, 1996  (61  FR 
39267)  as  final  with  the  following 
change: 

1.  The  part  title  is  corrected  to  read 
as  follows: 

PART  930— PROGRAMS  FOR 
SPECIFIC  POSITIONS  AND 
EXAMINATIONS  (MISCELLANEOUS) 

Subpart  B— Appointment,  Pay,  and 
Removal  of  Administrative  Law  Judges 

2.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1104(a)(2),  1305.  3105. 
3323(b},  3344,  4301(2)(D).  5372.  7521. 

[PR  Doc  97-3423  Filed  2-11-97;  8:45  am) 

BILLING  COOe  e32S-01-P 


UMI 
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DEPARTMENT  OF  AQRtCULTURE 

Rural  Utilities  Service 

7  CFR  Chapter  XVH 

Policy  Statement  for  Direct  Final 
Rulemaking 

agency:  Rural  Utilities  Service,  USDA. 
ACnON:  Policy  statement. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  implementing  a  new 
rulemaking  procedure  to  expedite 
making  noncontroversial  changes  to  its 
regulations.  Rules  that  RUS  judges  to  be 
noncontroversial  and  unlikely  to  result 
in  adverse  comments  will  be  published 
as  "direct  final"  rules.  "Adverse 
comments"  are  those  comments  that 
suggest  a  rule  should  not  be  adopted  or 
suggest  that  a  change  should  be  made  to 
the  rule.  Each  direct  final  rule  will 
advise  the  public  that  no  adverse 
comments  are  anticipated,  and  that 
unless  written  adverse  comments  or 
written  notice  of  intent  to  submit 
adverse  comments  is  received  within  30 
days  fit>m  the  date  the  direct  final  rule 
is  pubUshed  in  the  Federal  Register , 
the  rule  will  be  efiiective  45  days  from 
the  date  the  direct  final  rule  is 
published  in  the  Federal  Register. 

At  the  same  time,  RUS  will  publish  a 
document  in  the  proposed  rules  section 
of  the  same  issue  of  the  Federal  Register 
proposing  approval  of  and  soliciting 
comments  on  the  same  action  contained 
in  the  direct  final  rule.  If  adverse 
comments  or  notice  of  intent  to  file 
adverse  comments  are  received  by  RUS, 
the  direct  final  rule  will  be  withcLrawm 
prior  to  the  effective  date. 

RUS  will  address  the  comments 
received  in  response  to  the  direct  final 
rule  in  a  subsequent  final  rule.  This  new 
policy  should  expedite  the 
promulgation  of  noncontroversial  rules 
by  reducing  the  time  that  would  be 
required  to  develop,  review,  clear  and 
publish  separate  proposed  and  final 
rules. 

FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe,  Jr.,  Director,  Program 
Support  and  Regulatory  Analysis,  Rural 
Utilities  Service,  U.S.  Department  of 
Agricultxu^,  Room  4034-S,  1400 
Independence  Avenue,  SW.,  STOP 
1522.  Washington,  DC  20250-1522. 
Telephone:  202-720-0736.  FAX:  202- 
720-4120.  E-mail:  fheppe@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  RUS  are 
committed  to  improving  the  efficiency 
of  its  regulatory  process.  In  pursuit  of 
this  goal,  we  plan  to  employ  the 
rulemaking  procedure  known  as  "direct 
final  rulemaking"  to  promulgate  some 
RUS  rules. 


The  Direct  Final  Rule  Process 

Rules  that  RUS  judges  to  be 
noncontroversial  and  unlikely  to  result 
in  adverse  comments  will  be  pubUshed 
in  the  Federal  Register  as  direct  final 
rules.  At  the  same  time,  RUS  will 
publish  a  dociunent  in  the  proposed 
rules  section  of  the  same  issue  of  the 
Federal  Register  proposing  approval  of 
and  soliciting  comments  on  the  same 
action  contained  in  the  direct  final  rule. 
Each  direct  final  rule  will  advise  the 
public  that  no  adverse  comments  are 
anticipated,  and  that  unless  within  30 
days,  the  direct  final  rule  will  be 
effective  45  days  from  the  date  the 
direct  final  rule  is  published  in  the 
Federal  Register. 

"Adverse  Comments"  are  comments 
that  suggest  that  the  rule  should  not  be 
adopted,  or  that  suggest  that  a  change 
should  be  made  to  the  rule.  A  comment 
expressing  support  for  the  rule  as 
published  will  not  be  considered 
adverse.  Further,  a  conunent  suggesting 
that  requirements  in  the  rule  should,  or 
should  not,  be  employed  by  RUS  in 
other  programs  or  situations  outside  the 
scope  of  the  direct  final  rule  will  not  be 
considered  adverse. 

If  RUS  receives  written  adverse 
comments  or  written  notice  of  intent  to 
submit  adverse  comments  within  30 
days  of  the  pubhcation  of  a  direct  final 
rule,  a  dociunent  withdrawing  the  direct 
final  rule  prior  to  its  effective  date,  will 
be  published  in  the  Federal  Register 
stating  that  adverse  comments  were 
received.  RUS  will  address  the 
comments  received  in  response  to  the 
'^  direct  final  rule  in  a  subsequent  final 
rule  on  the  related  proposed  rule.  RUS 
will  not  institute  a  second  comment 
period  on  the  action. 

.In  accordance  with  rulemaking 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  533),  the  direct 
final  rulemaking  procedure  gives  the 
public  general  notice  of  RUS's  intent  to 
adopt  a  new  rule,  and  gives  interested 
persons  an  opportimity  to  participate  in 
the  rulemaking  process  through 
submission  of  and  consideration  by  RUS 
of  conunents.  The  major  feature  of  the 
direct  final  rulemaking  process  is  that  if 
RUS  receives  no  written  adverse 
comments  and  no  written  notice  of 
intent  to  submit  adverse  comments 
within  the  comment  period  specified  in 
the  RUS  will  publish  a  dociunent  in  the 
Federal  Register  stating  that  no  adverse 
comments  were  received  regarding  the 
direct  final  rule,  and  confirming  that  the 
direct  final  rule  is  effiactive  on  the  date 
specified  in  the  direct  final  rule. 


Determining  When  To  Use  Direct  Final 
Rnlemaking 

Not  all  RUS  rules  are  good  candidates 
for  the  direct  final  rulemaking.  RUS 
intends  to  use  the  direct  final 
rulemaking  procedure  only  for  rules  that 
we  consider  to  be  non-controversial  and 
unlikely  to  generate  adverse  comments. 
The  decision  whether  to  use  the  direct 
final  rulemaking  process  for  a  particular 
action  will  be  based  on  RUS  experience 
with  similar  actions. 

Dated:  February  5. 1997. 
WallyBejrer. 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  97-3373  Filed  2-11-97;  8:45  am] 
BMiJNQ  COM  9410-1S-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttta 
Currency 

12CFRPart4 

[Doctot  No.  97-02] 

RIN  1557-AB56 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulation  H;  Docket  No.  R-«967] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

112  CFR  Part  337 

RIN3064-AB90 

DEPARTMENT  OF  THE  TREASURY 

Offica  of  Thrift  Supervision 

12  CFR  Part  563 

[Docket  No.  90-1 14] 

RIN  1560^802 

Expanded  Examination  Cycle  for 
Certain  Small  Insured  Institutions 

AOENOES:  Board  of  Governors  of  the 
Federal  Reserve  System,  Office  of  the 
Comptroller  of  the  Currency,  Federal 
Deposit  Insurance  Corporation,  and 
Office  of  Thrift  Supervision. 
ACnON:  Interim  rule  with  request  for 
conunent. 


SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board),  the 
Office  of  the  Comptroller  of  the 
Currency  (OCC),  the  Federal  Deposit 
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Insivance  Corporation  (FDIC),  and  the 
Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  Agencies)  are  issuing 
this  joint  interim  rule  with  request  for 
comment  to  implement  section  306  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI).  and  section  2221  of  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA).  CDRI  section  306  and 
EGRPRA  section  2221  authorize  the 
Agencies  to  increase  the  asset  size  of 
certain  financial  institutions  that  may  be 
examined  once  in  every  18-month 
period,  rather  than  once  in  every  12- 
month  period,  from  the  current  limit  of 
$100  million  to  a  revised  limit  of  $250 
million.  This  interim  rule  makes  certain 
institutions  that  have  $250  million  or 
less  in  assets  eligible  for  the  18-month 
examination  schedule. 

Furthermore,  section  2214  of  EGRPRA 
amends  the  International  Banking  Act  of 
1978  and  requires  that  each  Federal 
branch  or  agency,  and  each  State  branch 
or  agency,  of  a  foreign  bank  be  subject 
to  on-site  examination  by  an  appropriate 
Federal  banking  agency  or  State  banking 
supervisor  as  frequently  as  would  a 
national  or  a  state  bank,  respectively,  by 
the  appropriate  Federal  banking  agency. 
Certain  issues  are  raised  regarding  the 
manner  in  which  the  criteria  established 
by  CDRI  and  EGRPRA  for  a  national  or 
state  bank  should  be  made  applicable  to 
U.S.  branches  and  agencies  of  foreign 
banking  organizations.  The  method(s) 
by  which  the  criteria  will  be  applied  to 
such  entities  is  ciirrently  being 
developed. 

DATES:  This  interim  rule  is  effective  on 
February  12, 1997.  Comments  must  be 
received  by  April  14, 1997. 

ADDRESSES:  Comments  should  be 
directed  to: 

OCC:  Commuinications  ENvision. 
Office  of  the  Comptroller  of  the 
Cunency.  250  E  Street  S.W., 
Washington,  D.C.  20219,  Attention: 
Docket  No.  97-02.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location. 
Comments  may  also  be  sent  by  facsimile 
transmission  to  (202)  874-5274  or  by 
electronic  mail  to 
Regs.commentsdocc.tTeas.gov. 

Board:  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20551,  and  refer  to 
Docket  No.  R-0957.  Comments 
addressed  to  Mr.  Wiles  may  also  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 


security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  may  be 
inspected  in  room  MP-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  Section  261.8  of  the  Board's 
Rules  Regarding  the  Availability  of 
Information,  12  CFR  261.8. 

FDIC:  Jerry  L.  Langley,  Executive 
Secretary,  Federal  £)eposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429.  Comments 
may  be  hand  delivered  to  room  F-402, 
1776  F  Street,  N.W.,  Washington,  D.C. 
on  business  days  between  8:30  a.m.  and 
5:00  p.m.  Comments  may  be  sent 
through  facsimile  to  (202)  898-3838  or 
by  Internet  to  comments@fdic.gov. 
Comments  will  be  available  for 
inspection  at  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  N.W.,  Washington,  D.C.  on 
business  days  between  9:00  a.m.  and 
4:30p.m. 

OTS:  Manager,  Dissemination  Branch, 
Records  Management  and  Information 
Pohcy,  Office  of  Thrift  Supervision, 
1700  G  Street.  N.W.,  Washington,  D.C. 
20552,  Attention  Docket  No.  96-114. 
These  submissions  may  be  hand- 
delivered  to  1700  G  Street,  N.W.,  from 
9:00  a.m.  to  5:00  p.m.  on  business  days; 
they  may  be  sent  by  facsimile 
transmission  to  FAX  Number  (202)  906- 
7755.  Comments  will  be  available  for 
inspection  at  1700  G  Street,  N.W.,  from 
9:00  a.m.  until  4:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATKM  CONTACT: 

OCC:  Lawrence  W.  Morris,  National 
Bank  Examiner,  Examination  Process 
(202)  874-4915;  Ronald  Schneck, 
Director,  Special  Supervision,  (202) 
874-4450;  or  Mark  Tenhundfeld, 
Assistant  Director,  Legislative  and 
Regulatory  Activities,  (202)  874-5090; 
Timothy  M.  Sullivan,  Director, 
International  Banking  and  Finance, 
(202)  874-4730. 

Board:  Jack  P.  Jennings,  II,  Assistant 
Director.  (202)  452-3053,  William  H. 
Tiemay,  Senior  Financial  Analyst,  (202) 
872-7579,  Betsy  Cross,  Manager, 
Division  of  Banking  Supervision  and 
Regulation,  or  Greg  Baer,  Managing 
Senior  Counsel,  (202)  452-3236,  Legal 
Division. 

FDIC:  Mark  A.  Mellon,  Counsel, 
Regulation  and  Legislation  section  (202) 
898-3854,  Legal  Division,  or  Robert  W. 
Walsh,  Manager,  Planning  and  Program 
Development  section  (202)  898-6911, 
Division  of  Supervision,  or  international 
contact:  Karen  M.  WaUer,  Review 
Examiner  (202)  898-3540,  Division  of 
Supervision,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429. 


OrS:  Scott  M.  Albinson,  Special 
Assistant  to  the  Executive  Director, 
Supervision,  (202)  906-7984;  or  Ellen  J. 
Sazzman,  Counsel  (Banking  and 
Finance),  Regulations  and  Legislation 
Division,  Office  of  the  Chief  Counsel, 
(202)  906-7133. 

SUPPLEMENTARY  INFORMATKM: 
Background 

Sectitm  111  of  the  Federal  Deposit 
Insiuance  Corporation  Improvement  Act 
of  1991,  Public  Law  102-242, 105  Stat. 
2236  (1991)  (12  U.S.C.  1820(d)). 
established  a  requirement  that  each 
appropriate  Federal  banking  agency 
conduct  a  full-scope  on-site 
examination  of  each  insured  depository 
institution  that  it  supervises  at  least 
once  during  each  12-month  period. '  It 
allowed  an  exception,  however,  for 
certain  small  insiu^d  depository 
institutions  that  are  well  managed  and 
well  capitalized,  permitting  such 
institutions  to  be  examined  once  during 
each  18-month  period.  To  qualify,  an 
institution  was  required  to  have  $100  . 
million  or  less  in  total  assets  and  its 
composite  condition  must  have  been 
found  to  be  outstanding  (rated  1  under 
the  Uniform  Financial  Institutions 
Rating  System  (UFIRS))  at  its  most 
recent  examination.  In  addition, 
qualifying  institutions  must  not  have 
experienced  a  change  in  control  diuing 
the  previous  12-month  period  in  which 
a  full  scope  examination  would  have 
been  required  by  12  U.S.C.  1820(d). 

In  1994,  Congress  amended  this 
provision  to  expand  the  availability  of 
an  18-month  examination  cycle  to  a 
broader  number  of  small  institutions. 
CDRI  section  306,  Public  Law  103-325, 
108  Stat.  2160  (1994),  amended  section 
10(d)(4)  of  the  FDI  Act  to  increase  to 
$250  million  the  total-asset  size  of 
institutions  rated  outstanding  (UFIRS  1) 
that  could  be  examined  on  an  18-month 
cycle.  CDRI  section  306  also  added  a 
provision  permitting  an  18-month  cycle 
for  institutions  rated  satisfactory  (UFIRS 
2)  at  their  most  recent  examination, 
provided  they  did  not  exceed  $100 
million  in  total  assets.  CDRI  also 
authorized  the  Agencies  to  increase  that 
$100  million  threshold  to  $175  million 
beginning  on  September  23, 1996.  CDRI 
further  requires  that  to  qualify  for  the 
expanded  examination  cycle,  the 
insiu«d  institutions  not  be  subject  to  a 
formal  enforcement  proceeding  or  order, 
and  that  they  meet  all  the  other  criteria 
of  section  10(d)  of  the  FDI  Act,  which 
were  not  changed  by  CDRI.  These 
criteria  require  that  an  institution:  (1)  Be 


■  Section  111  amended  section  10  of  the  Federal 
Deposit  Insurance  Act  (the  FDI  Act)  by  adding  a 
new  subsection  (d),  codified  at  12  U.S.C  lS20(d). 
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well  capitalized;  (2)  be  well  managed; 
and  (3)  must  not  have  experienced  a 
change  in  control  durii^  the  previous 
12-month  period. 

EGRPRA  section  2221  provides  that, 
at  any  time  after  September  23, 1996, 
the  Agencies,  in  their  discretion,  may 
increase  to  $250  miUion  the  maximiun 
asset  size  of  UFIRS  2-rated  institutions 
eligible  for  examination  on  an  18-month 
cycle.  CDRI  requires  that  the  Agencies 
implement  this  provision  by  regulation 
and  that  they  firet  determine  that  the 
increased  amoimt  is  consistent  with  the 
principles  of  safety  and  soimdness  for 
insured  depository  institutions.  (12 
U.S.C.  1820(d)(10)). 

The  totemational  Banking  Act  of  1978 
(the  IBA),  as  amended  by  the  Foreign 
Bank  Supervision  Enhancement  Act  of 
1991,  requires  an  examination  of  each 
U.S.  branch  or  agency  of  a  foreign  bank 
once  during  each  12-month  period.  12 
U.S.C.  3105(c)(1)(C).  EGRPRA  section 
2214  amended  the  IBA  to  provide  that 
each  Federal  or  State  branch  or  agency 
of  a  foreign  bank  shall  be  subject  to  on- 
site  examination  by  an  appropriate 
Federal  or  State  banking  agency  as 
frequently  as  would  a  national  or  state 
bank,  respectively,  by  the  appropriate 
Federal  banking  agency.  Consequently, 
U.S.  branches  or  agencies  of  foreign 
banks  are  eUgible  for  the  18-month  cycle 
provided  that  tlwy  meet  the  qualifying 
criteria  outlined  above.  The  method  by 
which  these  qualifying  criteria  should 
be  applied  to  Federal  and  State  branches 
and  agencies  is  ciurently  under 
consideration.  The  Board,  the  OCC  and 
the  FDIC  request  comment  regarding 
application  of  these  criteria  to  U.S. 
branches  and  agencies  of  foreign  banks. 

The  Agencies  have  determined  that 
increasing  the  size  limitation  of  UFIRS 
2-rated  institutions  that  are  eligible  for 
an  18-month  cycle  is  generally 
consistent  with  the  safety  and 
soundness  of  insured  depository 
institutions  assuming  the  absence  of 
other  risk  factors.  A  longer  examination 
cycle  permits  the  Agencies  to  focus  their 
resources  on  the  segments  of  the 
banking  and  thrift  industry  that  present 
the  most  immediate  supervisory 
concern,  while  concomitantly  reducing 
the  regulatory  burden  on  smaller,  well- 
run  institutions  that  do  not  pose  an 
equivalent  level  of  supervisory 
concerns.  In  lieu  of  the  more  frequent 
examinations  that  would  otherwise  be 
conducted  for  these  institutions  once  in 
every  12-month  period,  the  Agencies 
rely  upon  off-site  monitoring  tools  to 
identify  potential  problems  in  smaller, 
well-managed  institutions  that  present 
low  levels  of  risk.  Moreover,  neither  the 
statute  nor  the  regulation  Umits,  and  the 
Agencies  therefore  retain,  the  authority 


to  examine  an  insured  depository 
institution  more  frequendy.  The 
Agencies  that  supervise  state-chartered 
insured  institutions  also  recognize  that 
flexibility  must  be  made  available  in  the 
implementation  of  this  regulation  to 
acconunodate  requirements  for  annual 
examinations  by  various  states. 

Description  of  the  Interim  Rule 

This  interim  rule  makes  eligible  for  an 
18-month  examination  schedule  an 
institution  that:  (1)  Has  total  assets  of 
$250  million  or  less;  (2)  is  well 
capitalized;  (3)  is  well  managed;  (4) 
received  a  UFIRS  rating  of  1  or  2  at  its 
most  recent  examination;  (5)  is  not 
subject  to  a  formal  enforcement 
proceeding  or  order;  and  (6)  has  not 
experienced  a  change  in  control  during 
the  previous  12-month  period.  This 
interim  rule  increases  the  nimiber  of 
institutions  eligible  for  an  18-month 
examination  cycle  by  about  1,087 
institutions  (300  national  banks,  497 
nonmember  banks,  105  state  member 
banks,  and  185  savings  associations), 
thereby  reducing  the  regulatory  burdens 
attendant  to  the  examination  process  for 
those  institutions  and  freeing  additional 
supervisory  resources  to  focus  on 
higher-risk  institutions.  Off-site 
monitoring  and  the  discretionary  ability 
to  examine  institutions  more  frequently 
minimizes  the  supervisory  risks  of  the 
less-frequent  examinations. 
Furthermore,  the  supervisory  emphasis 
that  the  Agencies  are  placing  on  risk 
management  assessment  provides 
reasonable  assiuance  that  a  "well 
managed"  institution  has  been 
evaluated  on  its  abiUty  to  identify  and 
monitor  risk,  and  to  deal  effectively 
with  changes  in  its  environment  that 
may  ocou  Iwtween  examinations. 

The  Agencies  find  good  cause  for 
issuing  this  interim  rale  without  prior 
notice  and  the  opportunity  for  comment 
and  for  dispensing  with  the  30-day 
delayed  effective  date  ordinarily 
prescribed  by  the  Administrative 
Procedure  Act.  5  U.S.C.  551  et  seq.  (the 
APA).  This  interim  rule  confers  a 
benefit  on  certain  small  insured 
depository  institutions  by  reducing  the 
frequency  of,  and  therefore  the 
regulatory  biuden  associated  with,  on- 
site  examinations.  Making  the  18-month 
examination  cycle  effective  immediately 
will  maximize  the  benefit  of  this  burden 
reduction  by  enabUng  the  Agencies  to 
incorporate  immediately  the  revised 
examination  schedule  into  their 
planning  for  1997.  Conversely,  this 
interim  rule  does  not  increase  the 
frequency  of  examination  or  otherwise 
increase  the  regulatory  burden  for  any 
insured  depository  institution.  Thus, 
those  institutions  that  are  not  eU^ble 


for  the  exemption  from  the  statutorily 
prescribed  12-month  examination  cycle 
are  not  adversely  affected  by  the  interim 
rule.  Under  these  circumstances,  the 
Agencies  conclude  that  prior  notice  and 
comment  procedures  are  unnecessary 
and  would  be  contrary  to  the  public 
interest.  5  U.S.C.  553(b)(B). 

In  addition,  the  Agencies  have 
determined  that,  under  the  APA, 
examination  schedules  are  a  matter  of 
internal  agency  procedure.  See  Donovan 
V.  WoUaston  Alloys.  Inc.,  695  F.2d  1.  9 
(1st  Cir.  1982).  Determining  when  an 
insured  financial  institution  is  to  be 
examined  is  based,  in  part,  on  examiner 
availability,  the  Agencies'  need  to  plan 
examiner  time  in  advance,  and  other 
issues  relevant  to  the  inffimal  operations 
of  the  Agencies.  This  interim  rule  is  a 
matter  of  internal  agency  procedure 
rather  than  a  rule  of  substantive  effect 
on  bank  activities  and  authority. 
Therefore,  this  interim  rule  is  exempt 
from  the  APA's  public  notice 
requirement.  5  U.S.C.  553(b)(3)(A). 

The  Agencies  are  nonetheless 
interested  in  the  views  of  the  public  and 
are  therefore  requesting  comment  on 
this  interim  rule,  as  well  as  how  the 
quaUfying  criteria  should  be  appUed  to 
the  U.S.  branches  and  agencies  of 
foreign  banks.  An  interim  rule  for  each 
agency  is  set  out  below. 

Regulatory  Flexibility  Act 

An  initial  regulatory  flexibility 
analysis  under  the  Regulatory 
Flexibility  Act  (the  RFA)  is  only 
required  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking  for  any  proposed 
rule.  5  U.S.C.  603.  As  noted  previously, 
the  Agencies  have  determined  that  is 
not  necessary  to  pubUsh-a  notice  of 
proposed  rulemaking  for  this  rule. 
Accordingly,  an  initial  regulatory 
flexibility  analysis  is  not  required. 

PaperwM-k  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506), 
the  Agencies  have  determined  that  no 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  are 
contained  in  this  interim  rule. 

OCC  and  OTS  Executive  Order  12866 
Statement 

The  OCC  and  OTS  have  each 
independently  determined  that  this 
interim  rule  with  request  for  comment 
is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

OOC  and  OTS  Unfunded  Mandates  Act 
of  1995  Statement 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
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Law  104-4, 109  Stat.  48  (March  22. 
1995)  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
budgetary  impact  statement  before 
promulgating  a  rule  that  includes  a 
Federal  mandate  that  may  result  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfunded  Mandates  Act  also  requires 
an  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 

Because  the  OCC  and  OTS  have  each 
independently  determined  that  this 
interim  rule  wW  not  result  in 
expenditures  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  thm  $100 
million  in  any  one  year,  the  OCC  and 
OTS  have  not  prepared  a  budgetary 
impact  statement  or  specifically 
addressed  the  regulatory  alternatives 
considered.  Nevertheless,  as  discussed 
in  the  preamble,  this  interim  rule  will 
have  the  effect  of  reducing  regulatory 
biutlen  on  certain  institutions. 

ListofSub|ectf 

12  an  Part  4 

Freedom  of  information.  Organization 
and  functions  (Government  agencies). 
Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Flood  insurance. 
Mortgages,  Reporting  and  recordkeeping 
requirements.  Safety  and  soimdness. 
Securities. 

12  CF7?  Part  337 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  563 

Accounting,  Advertising,  Crime, 
Currency,  Investments,  Reporting  and 
recordkeeping  requirements.  Savings 
associations.  Securities,  Surety  bonds. 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  CHAPTER  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  4  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  4-ORGANIZATION  AND 
FUNCTIONS,  AVAILABILITY  AND 
RELEASE  OF  INFORMATION, 
CONTRACTtlQ  OUTREACH 
PROGRAM 

1.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

AuthoritT:  12  U.S.C  93a.  Subpart  A  also 
issued  under  5  U.S.C  552;  12  U.S.C  481, 
1820(d).  SubpwTt  B  also  issued  under  5  U.S.C. 
552;  E.O.  12600  (3  CFR,  1987  Comp.,  p.  235). 
Subpart  C  also  issued  under  5  U.S.C  301, 
552;  12  U.S.C.  481.  482, 1821(o),  1821(t):  18 
U.S.C  641, 1905, 1906;  31  U.S.C  9701. 
Subpart  D  also  issued  under  12  U.S.C  1833e. 

2.  In  Subpart  A,  a  new  §  4.6  is  added 
to  read  as  follows: 

S4.6    Fraquwwy  of  examination 

(a)  General.  The  OCC  examines 
national  banks  pursuant  to  authority 
conferred  by  12  U.S.C.  481  and  the 
requirements  of  12  U.S.C.  1820(d).  The 
OCC  is  required  to  conduct  a  full-scope, 
on-site  examination  of  every  national 
bank  at  least  once  during  each  12-month 
period. 

(b)  18-month  rule  for  certain  small 
institutions.  The  OOC  may  conduct  a 
full-scope,  on-site  examination  at  least 
once  diuing  each  18-month  period, 
rather  than  each  12-month  period  as 
provided  in  paragraph  (a)  of  this 
section,  if  the  following  conditions  are 
satisfied: 

(1)  The  national  bank  has  total  assets 
of  $250  million  or  less; 

(2)  The  national  bank  is  well 
capitalized  as  defined  in  12  CFR  part  6; 

(3)  At  its  most  recent  examinaticm,  the 
OCC  found  the  national  bank  to  be  well 
managed; 

(4)  At  its  most  recent  examination,  the 
OCC  determined  that  the  national  bank 
was  in  outstanding  or  good  condition, 
that  is,  it  received  a  composite  rating  of 
1  or  2  under  the  Uniform  Financial 
Institutions  Rating  System  (Copies  are 
available  at  the  addresses  specified  in 
§  4.14  of  this  chapter); 

(5)  The  national  bank  currently  is  not 
subject  to  a  formal  enforcement 
proceeding  or  order  by  the  FDIC,  OCC, 
or  Federal  Reserve  Board;  and 

(6)  No  person  acquired  control  of  the 
national  bank  during  the  preceding  12- 
month  period  in  which  a  full-scope  on- 
site  examination  would  have  been 
required  but  for  this  section. 

(c)  Authority  to  conduct  more 
frequent  examinations.  This  section 
does  not  limit  the  authority  of  the  OCC 
to  examine  any  national  bank  as 
frequently  as  the  agency  deems 
necessary. 


Dated:  December  23, 1996. 
Eugne  A.  Ludwig, 

Comptroller  of  the  Currency. 

Federal  Reserve  System 

12  CFR  CHAPTER  li 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  amends  part  208  of 
chapter  II  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  20&-MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  36,  248(a),  248(c), 
321-338a,  371d.  461.  481-486,  601,  611, 
1814, 1820(d)(8),  1823(1),  1828(o),  1831o, 
1831p-l,  3105,  3310,  3331-3351,  and  3906- 
3909;  15  U.S.C.  78b,  781(b),  781(g),  78l(i), 
78o-4(c)(5),  78q,  78q-l  and  78w;  31  U.S.C 
5318;  42  U.S.C.  4012a,  4104a,  4104b,  4106 
and  4128. 

2.  In  Subpart  A.  a  new  §  208.26  is 
added  to  read  as  follows: 

1206.26    Fraquancy  of  examination. 

(a)  General.  The  Federal  Reserve 
examines  insured  member  banks 
pursuant  to  authority  conferred  by  12 
U.S.C.  325  and  the  requirements  of  12 
U.S.C.  1820(d).  The  Federal  Reserve  is 
required  to  conduct  a  full-scope,  on-site 
examination  of  every  insiued  member 
bank  at  least  once  during  each  12-month 
period. 

fb)  18-month  rule  for  certain  small 
institutions.  The  Federal  Reserve  may 
conduct  a  fidl-scope,  on-site 
examination  at  least  once  during  each 
18-month  period,  rather  than  each  12- 
month  period  as  provided  in  paragraph 
(a)  of  this  section,  if  the  following 
conditions  are  satisfied: 

(1)  The  insured  member  bank  has 
total  assets  of  $250  miUion  or  less; 

(2)  The  insured  member  bank  is  well 
capitalized  as  defined  in  subpart  B  of 
this  part  (§208.33); 

(3)  At  its  most  recent  examination,  the 
Federal  Reserve  found  the  insured 
member  bank  to  be  well  managed; 

(4)  At  its  most  recent  examination,  the 
Federal  Reserve  determined  that  the 
insured  member  bank  was  in 
outstanding  or  good  condition,  that  is.  it 
received  a  composite  rating  of  1  or  2 
under  the  Uniform  Financial 
Institutions  Rating  System  (Copies  are 
available  at  the  address  specified  in 
§  216.6  of  this  chapter); 

(5)  The  insured  member  bank 
currently  is  not  subject  to  a  formal 
enforcement  proceeding  or  order  by  the 
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FDIC,  OCC.  or  Federal  Reserve  Board; 
and 

(6)  No  person  acquired  control  of  the 
insured  member  bank  during  the 
preceding  12-month  period  in  which  a 
full-scope  on-site  examination  would 
have  been  required  but  for  this  section. 

(c)  Authority  to  conduct  more 
frequent  examinations.  This  section 
does  not  limit  the  authority  of  the 
Federal  Reserve  to  examine  any  insured 
meUiber  bank  as  frequently  as  the 
agency  deems  necessary. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  23, 1997. 

Williun  W.  Wikt. 

Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 

12  CFR  CHAPTER  III 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
FDIC  amends  part  337  of  chapter  ID  of 
title  12  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  337— UNSAFE  AND  UNSOUND 
BANKING  PRACTICES 

1.  The  authority  citation  for  part  337 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  375a(4).  375b,  1816. 
1818(a),  1818(b),  1819, 1820(d)(10),  1821(f), 
1828(j)(2),  1831f.  1831f-l. 

2.  A  new  §  337.12  is  added  to  read  as 
follows: 

§  337.1 2    Fraquency  of  examination. 

(a)  General.  The  Federal  Deposit 
Insiuance  Corporation  examines  insured 
state  nonmember  banks  pursuant  to 
authority  conferred  by  section  10  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1820).  The  FDIC  is  required  to 
conduct  a  fiill-scope,  on-site 
examination  of  every  insured  state 
nonmember  bank  at  least  once  during 
each  12-month  period. 

(b)  18-month  rule  for  certain  small 
institutions.  Tbe  FDIC  may  conduct  a 
full-scope,  on-site  examination  at  least 
once  during  each  18-month  period, 
rather  than  each  12-month  period  as 
provided  in  paragraph  (a)  of  this 
section,  if  the  following  conditions  are 
satisfied: 

(1)  The  insiued  state  nonmember 
bank  has  total  assets  of  $250  million  or 
less: 

(2)  The  insured  state  nonmember 
bank  is  well  capitalized  as  defined  in  12 
CFR  325.103(b)(1); 

(3)  At  its  most  recent  examination,  the 
FDIC  found  the  insured  state 
nonmember  bank  tp  be  well  managed; 

(4)  At  its  most  recent  examination,  the 
FDIC  determined  that  the  insured  state 


nonmember  bank  was  in  outstanding  or 
good  condition,  that  is,  it  received  a 
composite  rating  of  1  or  2  under  the 
Uniform  Financial  Institutions  Rating 
System  (Copies  are  available  at  the 
addresses  specified  in  §  309.4  of  this 
chapter); 

(5)  The  insured  state  nonmember 
bank  currently  is  not  subject  to  a  formal 
enforcement  proceeding  or  order  by  the 
FDIC,  OCC,  or  Federal  Reserve  Board; 
and 

(6)  No  person  acquired  control  of  the 
insured  state  nonmember  bank  during 
the  preceding  12-month  period  in  which 
a  full-scope  on-site  examination  would 
have  been  required  but  for  this  section. 

(c)  Authority  to  conduct  more 
frequent  examinations.  This  section 
does  not  limit  the  authority  of  the  FDIC^ 
to  examine  any  insured  state 
nonmember  bank  as  frequently  as  the 
agency  deems  necessary. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  21st  day  of 
January,  1997. 

Federal  Deposit  Insurance  Corporation. 
Jerry  L.  Langley, 
Executive  Secretary. 

Office  of  Thrift  Supervision 

12  CFR  CHAPTER  V 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  OTS  amends  part  563  of 
Chapter  V  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  56»-OPERATIONS 

1.  The  authority  citation  for  part  563 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  375b.  1462, 1462a. 
1463, 1464. 1467a,  1468, 1817. 1820. 1828. 
3806;  42  U.S.C.  4106. 

2.  §  563.171  is  added  to  read  as 
follows: 

§  563.1 71    Ffequency  of  examination. 

(a)  General.  The  OTS  examines 
savings  associations  piu^uant  to 
authority  conferred  by  12  U.S.C.  1463 
and  the  requirements  of  12  U.S.C. 
1820(d).  The  OTS  is  required  to  conduct 
a  full-scope,  on-site  examination  of 
every  savings  association  at  least  once 
during  each  12-month  period. 

(b)  18-month  rule  for  certain  small 
institutions.  The  OTS  may  conduct  a 
full-scope,  on-site  examination  at  least 
once  during  each  18-month  period, 
rather  than  each  12-month  period  as 
provided  in  paragraph  (a)  of  this 
section,  if  the  following  conditions  are 
satisfied: 

(1)  The  savings  association  has  total 
assets  of  $250  miUion  or  less; 


(2)  The  savings  association  is  well  . 
capitalized  as  defined  in  12  CFR  565.4; 

(3)  At  its  most  recent  examination,  the 
OTS  found  the  savings  association  to  be 
well  managed; 

(4)  At  its  most  recent  examination,  the 
OTS  determined  that  the  savings 
association  was  in  outstanding  or  good 
condition,  that  is,  it  received  a 
composite  rating  of  1  or  2  imder  the 
Uniform  Financial  Institutions  Rating 
System  (Copies  are  available  at  the 
addresses  specified  in  §  516.1  of  this 
chapter); 

(5)  The  savings  association  ciurently 
is  not  subject  to  a  formal  enforcement 
proceeding  or  order;  and 

(6)  No  person  acquired  control  of  the 
savings  association  during  the  preceding 
12-month  period  in  which  a  full-scope 
on-site  examination  would  have  been 
required  but  for  this  section. 

(c)  Authority  to  conduct  more 
frequent  examinations.  This  section 
does  not  limit  the  authority  of  the  OTS 
to  examine  any  savings  association  as 
frequently  as  the  agency  deems 
necessary. 

Dated:  November  20, 1996. 

By  the  OfBce  of  Thrift  Supervision. 
Nicolas  P.  Retsinas, 
Director. 
(FR  Doc.  97-3460  Filed  2-11-97;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTKM:  Waiver  of  the  Nonmanufacturer 
Rule  for  Airborne  Integrated  Data 
Components  (master  units,  remote  imits, 
bus  monitors,  analog  multiplexers, 
convolutions]  encoders,  digital 
multiplexers,  signal  conditioners,  time 
code  readers). 

SUMMARY:  This  doomient  advises  the 
public  that  the  Small  Business 
Administration  (SBA)  is  establishing  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Airborne  Integrated  Data  Components. 
The  basis  for  a  waiver  is  that  no  small 
business  manufacttirers  are  available  to 
participate  in  the  Federal  market  for 
these  products.  The  effect  of  a  waiver 
will  allow  otherwise  qualified 
nonmanufacturers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set-aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program. 
EFFECTIVE  DATE:  February  12. 1997. 


tr 1 1    D. 
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addresses:  David  Wm.  Loines. 
Procurement  Analyst.  U.S.  Small 
Business  Administration,  409  3rd  Street 
S.W..  Washington,  DC  20416.  Tel:  (202) 
205-6475. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst.  (202)  205-6475.  FAX  (202) 
205-7324. 

SUPPt-EMENTARY  INFORMATION:  Public  law 
100-656.  enacted  on  November  15. 
1988.  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufact\irer  or  processor  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget 
Standard  hidustrial  Classification 
Manual.  The  second  is  the  Product  and 
Service  Code  (PSC)  established  by  the 
Federal  Prociuement  Data  System. 

The  SBA  was  asked  to  issue  a  waiver 
for  Airborne  Integrated  Data 
Components  because  of  an  apparent 
lack  of  any  small  business 
manufacturers  or  processors  for  them 
within  the  Federal  market.  The  SBA 
searched  its  Procurement  Automated 
Source  System  (PASS)  for  small 
business  participants  and  found  none. 
We  then  published  a  dociunent  in  the 
Federal  Register  on  December  13. 1996 
(61  FR  65492),  of  our  intent  to  grant  a 
waiver  for  these  classes  of  products 
unless  new  information  was  foimd.  The 
proposed  waiver  covered  Aiibome 
Integrated  Data  Components.  The 
doounent  described  the  legal  provisions 
for  a  waiver,  how  SBA  defines  the 
market,  and  asked  for  small  business 
participants  of  these  classes  of  products. 


After  the  15-day  comment  period,  no 
small  businesses  were  identified  for 
Airborne  Integrated  Data  Components. 
This  waiver  is  being  granted  piu^uant  to 
statutory  authority  under  section  303(h) 
of  Pubhc  Law  100-656  for  Airborne 
Integrated  Data  Components.  The 
waiver  will  last  indefinitely  but  is 
subject  to  both  an  annual  review  and  a 
review  upon  receipt  of  information  that 
the  conditions  required  for  a  waiver  no 
longer  exist.  If  such  information  is 
found,  the  waiver  may  be  terminated. 
Judith  A.  Rouaael, 

Associate  Administrator  for  Government 
Contracting. 

(PR  Doc.  97-3456  Filed  2-11-97;  8:45  am) 
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13  CFR  Part  121 

Small  Business  Size  Standanto; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration, 
ACTION:  Waiver  of  the  Nonmanufacturer 
Rule  for  Routers  and  Switches. 


SUMMARY:  This  document  advises  the 
public  that  the  Small  Business 
Administration  (SBA)  is  estabUshing  a 
waiver  of  the  Nonmanufactiu^r  Rule  for 
Routers  and  Switches.  The  basis  for  a 
waiver  is  that  no  small  business 
manufacturers  are  available  to 
participate  in  the  Federal  market  for 
these  products.  The  effect  of  a  waiver 
will  allow  otherwise  quahfied 
nonmanufacturers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set-aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program. 

EFFECTIVE  DATE:  February  12, 1997. 
ADDRESSES:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
SW,  Washington,  DC  20416,  Tel:  (202) 
205-6475. 


FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst,  (202)  205-6475,  FAX  (202) 
205-7324. 

SUPPt-EMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  the  product  of  a  small 
business  manufiacturer  or  processor  if 


the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufactxuere  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  fiom  the  Federal  Government 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget 
Standard  Industrial  Classification 
Manual.  The  second  is  the  Product  and 
Sarvice  Code  (PSC)  established  by  the 
Federal  Procurement  Data  System. 

The  SBA  was  asked  to  issue  a  waiver 
.    for  Routera  and  Switches  because  of  an 
apparent  lack  of  any  small  business 
manufactiuers  or  processors  for  them 
within  the  Federal  market.  The  SBA 
searched  its  Procurement  Automated 
Source  System  (PASS)  for  small 
business  participants  and  foimd  none. 
We  then  published  a  dociunent  in  the 
Federal  Register  on  November  22, 1996 
(61  FR  59382),  of  our  intent  to  grant  a 
waiver  for  these  classes  of  products 
unless  new  information  was  found.  The 
proposed  waiver  covered  Routers  and 
Switches.  The  document  described  the 
legal  provisions  for  a  waiver,  how  SBA 
defines  the  market,  and  asked  for  small 
business  participants  of  these  classes  of 
products.  After  the  15-day  comment 
period,  no  small  businesses  were 
identified  for  Routers  and  Switches. 
This  waiver  is  being  granted  pursuant  to 
statutory  authority  under  section  303(h) 
of  Public  Law  100-656  for  Routers  and 
Switches.  The  waiver  will  last 
indefinitely  but  is  subject  to  both  an 
annual  review  and  a  review  upon 
receipt  of  information  that  the 
conditions  required  for  a  waiver  no 
longer  exist.  If  such  information  is 
found,  the  waiver  may  be  terminated. 
Judith  A.  RousBel. 

Associate  Administrator  for  Government 
Contracting. 

[FR  Doc  97-345S  FUed  2-11-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dociiet  No.  95-NM-226-AD;  Amendment 
39-M24;  AD  97-03-19] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
IModel  747  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
and  767  series  airplanes,  that  currently 
requires  inspection  of  the  door  opening 
thnisters  and  door  opening/snubbing 
actuators  for  proper  oil  quantity,  and 
modification  of  the  off- wing 
compartment  latching  assemblies.  This 
amendment  adds  a  requirement  for 
replacement  of  the  currently  installed 
door  opening  thrusters  with  new, 
improved  thrusters  for  Model  747  series 
airplanes.  This  amendment  also 
removes  Model  767  series  airplanes 
from  the  applicability  of  the  AD,  since 
those  airplanes  are  addressed  currently 
in  a  separate  AD.  This  amendment  is 
prompted  by  reports  indicating  that  the 
requirements  of  the  existing  AD  do  not 
adequately  detect  lecikage  of  fluid  from 
the  actuators.  The  actions  specified  by 
this  AD  are  intended  to  prevent  such 
leakage,  which  could  result  in  failure  of 
the  escape  slide  to  deploy;  sudi  failiu* 
could  delay  and  possibly  jeopardize  the 
successful  emergency  evacuation  of  an 
airplane. 
DATES:  Effective  March  19,  1997. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-25-3073, 
dated  September  21, 1995,  as  listed  in 
the  regiilations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  19, 1997. 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  was  approved  previously  by 
die  Director  of  the  Federal  Register  as  of 
November  25,  1992  (57  FR  47987, 
October  21, 1992). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207;  and  OEA 
Aerospace  hic,  P.O.  Box  KK,  Hwy.  12, 
Explosive  Technology  Road,  Fairfield, 
Cahfomia  94533-0659.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 


Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  L.  Schneider,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-2028; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  92-16-17, 
amendment  39-8327  (57  FR  47987, 
October  21, 1992),  which  is  applicable 
to  certain  Boeing  Model  747  and  767 
series  airplanes,  was  published  in  the 
Federal  Register  on  June  26, 1996  (61 
FR  33050).  The  action  proposed  to 
continue  to  require  repetitive 
inspections  of  the  door  opening 
thrusters  and  door  opening/snubbing 
actuators  for  proper  oil  quantity,  and 
modification  of  the  off-wing 
compartment  latching  assemblies  for 
Model  747  series  airplanes.  For  those 
airplanes,  the  action  proposed  to  add  a 
requirement  for  replacement  of  existing 
door  opening  thrusters  with  new. 
improved  thrusters.  Additionally,  the 
action  proposed  to  remove  Model  767 
series  airplanes  from  the  applicability  of 
AD  92-16-17,  since  those  airplanes  are 
addressed  ciuxently  by  AD  95-08-11. 
amendment  39-9200  (60  FR  20013). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

Two  commenters  support  the 
proposed  rule. 

Request  To  Revise  Description  of  Efifiect 
of  Required  Actions 

One  commenter  requests  that 
Summary  section  of  the  preamble  to  the 
proposal  be  revised  to  replace  the  word 
"preclude"  with  the  word  "detect"  in 
the  following  sentence  that  appeared  in 
that  section:  "This  proposal  is  prompted 
by  reports  indicating  that  the 
requirements  of  the  existing  AD  do  not 
adequately  preclude  leakage  of  fluid 
from  the  actuators."  The  commenter 
indicates  that  the  actions  required  by 
AD  95-08-11  do  not  "preclude"  fluid 
leakage;  rather,  they  provide  a  means  of 
detecting  decreased  fluid  quantities  in 
an  effort  to  prevent  failure  of  the  escape 
slide  to  deploy. 

The  FAA  concurs  with  the 
commenter's  request  and  justification, 
and  has  revised  the  Summary  section  of 
this  final  rule  accordingly. 


Request  To  E]q>lain  Removal  of  Certain 
Airplanes  From  Applicability 

The  same  commenter  requests  that  the 
Summary  section  of  the  preamble  to  the 
proposal  be  revised  to  specify  that  the 
new  AD  action  would  remove  Model 
767  series  airplanes  from  the 
applicability  of  AD  92-16-17.  since 
those  airplanes  are  addressed  currently 
by  AD  95-08-11.  The  commenter  notes 
that  the  existing  AD  is.  in  effect,  being 
superseded  by  two  AD's.  one  for  each 
airplane  model.  The  clarification  will 
direct  operators  of  Model  767  series 
airplanes  to  the  appropriate  AD. 

The  FAA  does  not  consider  that 
additional  clarification  is  necessary. 
This  issue  was  discussed  in  detail 
elsewhere  in  the  preamble  to  the 
proposal.  Such  detail  is  unnecessary  in 
the  Summary  section  to  a  rule,  since 
that  section  is  intended  to  provide  only 
a  synopsis  of  the  proposed  or  required 
actions.  Further,  since  operators  of 
Model  767  airplanes  are  no  longer 
subject  to  this  AD,  there  is  no  reason  to 
address  those  operators  further  in  this 
final  rule. 

Request  To  Remove  Paragr^ih  (d)  From 
the  Proposal 

The  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  FAA  remove 
paragraph  (d)  from  the  proposal,  which 
would  require  that  all  spare  parts  be 
modified  as  of  the  effective  date  of  the 
final  rule.  The  ATA  states  that  inclusion 
of  that  paragraph  woidd  place  an 
unnecessary  burden  on  operators  of 
Model  747  series  airplanes.  The 
commenter  points  out  that  AD  95-08-11 
provides  operators  of  Model  767  series 
airplanes  an  interval  of  two  years  to 
modify  uninstalled  actuators.  The  ATA 
maintains  that  there  is  no  need  to  create 
different  compliance  periods  between 
installed  and  uninstalled  components, 
except  where  results  of  a  risk 
assessment  support  two  compliance 
periods.  The  commenter  concludes  that 
proposed  paragraph  (d)  is  uimecessary 
since  paragraph  (c)  requires  that  all 
airworthy  units,  installed  and 
uninstalled.  be  modified  within  two 
years. 

The  FAA  concurs  partially.  First,  the 
FAA  does  not  agree  that  paragraph  (d) 
should  be  removed  from  this  final  rule 
altogether.  The  FAA  finds  that 
paragraph  (d)  must  be  included  in  the 
AD  to  ensure  that  only  new,  improved 
door  opening  thrusters  (that  are  not 
fluid  filled)  are  installed  on  the  affected 
airplanes.  However,  upon 
reconsideration  of  the  compliance  time  - 
proposed  in  that  paragraph,  the  FAA 
finds  that  it  is  appropriate  to  revise  the 
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compliance  time  for  paragraph  (d)  of 
this  final  rule  so  that  is  parallel  to  a 
similar  paragraph  in  AD  95-08-11. 
which  addresses  these  same 
components  for  Model  767  series 
airplanes.  Accordingly,  paragraph  (d)  of 
this  final  rule  has  been  revised  to 
specify  that  only  new,  improved  door 
opening  thrusters  shall  be  installed  on 
the  a^ected  airplanes  as  of  two  years 
after  the  effective  date  of  this  AD.  This 
revision  will  also  preclude  the  potential 
for  any  parts  availabihty  problem  that 
may  arise  in  the  interim. 

Second,  the  FAA  must  clarify  for  this 
commenter  that  neither  paragraph  (c) 
nor  paragraph  (d)  of  this  AD  address 
"uninstalled"  components.  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  39)  precludes  AD  actions  taken 
to  address  components  that  are  not 
ciurently  installed  on  the  airplane  (or 
product).  Therefore,  the  FAA  caimot 
require  via  an  AD  that  operators  inspect, 
repair,  or  modify  a  "spare  part"  (i.e., 
currently  in  an  operator's  parts 
inventory).  However,  the  FAA  can 
ensure,  via  a  requirement  such  as  that 
specified  in  paragraph  (d)  of  this  AD, 
that  any  spare  part  is  inspected, 
repaired,  or  modified  prior  to  it  being 
installed  on  an  airplane.  Accordingly, 
paragraphs  (c)  and  (d)  of  this  AD  do  not 
require  that  any  action  to  be  taken  on 
"uninstalled"  pa^s  (spares).  The 
requirements  of  those  paragraphs  only 
specify  that,  whenever  a  door  opening 
thruster  is  to  be  installed  on  an  airplane 
now  or  in  the  future,  that  thruster  must 
be  an  improved  model. 

Request  To  Reference  Additional 
Service  Information 

One  commenter  requests  that  the 
proposal  be  revised  to  cite  the  following 
service  bulletin  revisions,  which  have 
been  reviewed  and  approved  by  the 
FAA,  as  additional  sources  of 
appropriate  service  information: 

•  Boeing  Service  Bulletin  747-25- 
3073.  Revision  1.  dated  Augixst  1. 1996. 

•  Boeing  Service  Bulletin  747-25- 
2951.  Revision  1,  dated  May  13, 1993. 

•  Boeing  Service  Bulletin  747-25- 
2951.  Revision  2.  dated  September  30. 
1993. 

•  OEA  Service  Bulletin  2174200-25- 
013.  Revision  1.  dated  September  14. 
1993. 

•  OEA  Service  Bulletin  2174200-25- 
013,  Revision  2.  dated  November  1. 
1993. 

•  OEA  Service  Bulletin  21 74200-25- 
013.  Revision  3.  dated  January  13. 1994. 

The  FAA  agrees  that  the  service 
bulletins  listed  above,  with  the 
exception  of  Boeing  Service  Bulletin 
747-25-3073,  Revision  1,  dated  August 
1. 1996,  should  be  referenced  in  the 


final  rule.  The  FAA  has  confirmed  that 
Boeing  has  not  yet  released  Revision  1 
of  Service  Bulletin  747-25-3073  due  to 
changes  in  the  engineering  aspects  prior 
to  receipt  of  FAA  approval  of  that 
service  bulletin.  However,  Boeing 
advises  that  it  plans  to  issue  Revision  1 
of  that  service  bulletin  in  early  1997 
and,  subsequently,  will  request  approval 
of  it  as  an  alternative  method  of 
compliance  with  this  AD. 

The  FAA  has  revised  the  final  rule  to 
add  new  NOTES  2  and  3,  which  specify 
that  accomplishment  of  the  actions 
required  by  this  AD  in  accordance  with 
the  last  five  service  bulletins  listed 
above  is  acceptable  for  compliance  with 
the  requirements  of  this  AD. 

Request  To  Add  Address  To  Obtain 
So^ce  Information 

One  commenter  requests  that  the  FAA 
revise  the  Addresses  section  of  the 
preamble  to  the  proposal  to  include  the 
address  for  OEA  Aerospace  Inc.,  since 
an  OEA  service  bulletin  is  cited  in  the 
proposal. 

Tne  FAA  concurs.  The  address  for 
OEA  was  omitted  inadvertently  bom  the 
proposal,  but  has  been  included  in  this 
final  rule. 

Condusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  400  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  125  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD. 

Tne  actions  that  are  currently 
required  by  AD  92-16-17  and  retained 
in  this  new  AD  take  approximately  12 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  cost  approximately 
$510  per  airplane.  Based  on  these 
figures,  the  cost  impact  on  U.S. 
operators  of  the  actions  currently 
required  is  estimated  to  be  $153,750,  or 
$1,230  per  airplane. 

The  new  actions  that  are  required  by 
this  new  AD  will  take  approximately  2 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  cost 
approximately  $6,400  per  airplane. 
Based  on  these  figures,  the  cost  impact 


on  U.S.  operators  of  the  new 
requirements  of  this  AD  is  estimated  to 
be  $815,000,  or  $6,520  per  airplane. 
The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  an^ 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  Aft 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 
S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8327  (57  FR 
47987,  October  21. 1992).  and  by  adding 
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a  new  airworthiness  directive  (AD), 
amendment  39-9924,  to  read  as  follows: 

'97-03-19    BOEING:  Amendment  39-9924. 
Docket  95-NM-226-AD.  Supersedes  AD 
92-16-17,  Amendment  39-8327. 

Applicability.  Model  747-100,  -200,  and 
-300  series  airplanes  equipped  with  an  off- 
wing,  two-piece  escape  slide  on  Door  3; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  moidified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  imsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  escape  slide  to 
deploy,  which  could  delay  and  possibly 
jeopardize  the  successful  emergency 
evacuation  of  an  airplane,  accomplish  the 
following: 

(a)  Within  18  months  after  November  25. 
1992  (the  efi^Bctive  date  of  AD92-16-17, 
amendment  39-8327),  perform  an  inspection 
of  the  door  opening  thiiisters  of  the  escape 
system  in  accordance  with  OEA  Service 
Bulletin  2174200-25-013,  dated  July  29, 

1991.  Repeat  this  inspection  thereafter  at 
intervals  not  to  exceed  20  months  until  the 
replacement  required  by  paragraph  (c)  of  this 
AD  is  accomplished. 

Note  2:  Inspections  accomplished  in 
accordance  with  OEA  Service  Bulletin 
2174200-25-013,  Revision  1,  dated 
September  14, 1993;  Revision  2,  dated 
November  1, 1993;  or  Revision  3,  dated 
January  13, 1994;  are  considered  acceptable 
for  compliance  with  the  inspections  specified 
in  paragraph  (a)  of  this  AD. 

(bj  Within  18  months  after  November  25, 

1992,  inspect  and  modify  the  door  latching 
mechanism  of  the  escape  slide  compartment 
in  accordance  with  Boeing  Service  Bulletin 
747-25-2951,  dated  August  15, 1991. 

Note  3:  Inspections  and  modifications 
accomplished  in  accordance  with  Boeing 
Service  Bulletin  747-25-2951,  Revision  1, 
dated  May  13, 1993;  or  Revision  2,  dated 
September  30, 1993;  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  paragraph  (b) 
of  this  AD. 

(c)  Within  2  years  after  the  effective  date 
of  this  AD,  replace  the  door  opening  thrusters 
having  part  number  (P/N)  60B50077-14  or 
-17  with  new  thrusters  having  P/N 
60B50077-19  in  accordance  with  Boeing 
Service  Bulletin  747-25-3073,  dated 
September  21, 1995.  Accomplishment  of  this 
replacement  terminates  the  repetitive 
inspections  required  by  this  AD. 

(d)  As  of  2  years  after  the  effiective  date  of 
this  AD,  only  door  opening  thrusters  having 


P/N  60B50077-19  shall  be  installed  on  any 
airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  S«attle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197» 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  inspections  and  modification  shall 
be  done  in  accordance  with  OEA  Service 
Bulletin  2174200-25-013,  dated  July  29. 
1991;  and  Boeing  Service  Bulletin  747-25- 
2951,  dated  August  15, 1991.  The' 
incorporation  by  reference  of  those 
dociunents  was  approved  previously  by  the 

Director  of  the  Federal  Register,  in        

accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  as  of  November  25, 1992  (57  FR 
47987,  October  21, 1992).  The  replacement 
shall  be  done  in  accordance  with  Boeing 
Service  Bulletin  747-25-3073,  dated 
September  21. 1995.  The  incorporation  by 
reference  of  that  document  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Conunercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207;  and  OEA 
Aerospace  Inc.,  P.O.  Box  KK,  Hwy.  12. 
Explosive  Technology  Road,  Fairfield. 
California  94533-0659.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 

(h)  This  amendment  becomes  effective  on 
March  19. 1997. 

Issued  in  Renton.  Washington,  on  January 
31. 1997. 

Darrell  M.  Pederaon, 
-  Acting  Managpr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-3027  Filed  2-11-97;  8:45  ami 
BHJJNO  COOE  4«10-1»-U 


14  CFR  Part  39 

[Docket  No.  96-flM  6>  AD;  Amendment 
39-9023;  AD  97-03-18] 

RIN  2120-AA94 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A,  SAAB  340B,  and  SAAB 
2000  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Saab  Model  SAAB 
SF340A,  SAAB  340B,  and  SAAB  2000 
series  airplanes,  that  requires 
replacement  of  the  hubcap  drive 
coupling  of  the  main  wheel  with  an 
improved  coupling.  This  amendment  is 
prompted  by  reports  of  unexpected 
decreases  in  the  pressure  of  the  main 
wheel  brake  due  to  incorrect 
engagement  between  the  main  wheel 
coupling  and  the  wheel  speed 
transducer,  which  can  result  in  false 
signals  being  sent  to  the  anti-skid 
control  box.  The  actions  spjedfied  by 
this  AD  are  intended  to  prevent  loss  of 
brake  effectiveness  due  to  a  decrease  in 
the  pressure  of  the  main  wheel  brake. 
DATES:  Effective  March  19, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
1997. 

addresses:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  SAAB  Aircraft  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard.  Lake  wood, 
CaUfomia;  or  at  the  OfGce  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACTf 
Walter  Eierman,  Aerospace  Engineer, 
Systems  and  Equipment  Branch.  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard.  Lakewood,  CaUfomia  90712; 
telephone  (310)  627-5336;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Saab  Model 
SAAB  SF340A.  SAAB  340B.  and  SAAB 
2000  series  airplanes  was  published  in 
the  Federal  Register  on  September  4. 
1996  (61  FR  46572).  That  action 
proposed  to  require  replacement  of  the 
hubcap  drive  coupling  of  the  main 
wheel  with  an  improved  coupling. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
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Conclusion 

The  FAA  has  detennined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  235  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes  and  3  Model  SAAB  2000 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AO. 

For  Model  SAAB  SF340A  and  SAAB 
340B  series  airplanes,  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  will  cost 
approximately  $200  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  of  Model  SAAB 
340A  and  SAAB  340B  series  airplanes  is 
estimated  to  be  $75,200,  or  $320  per 
airplane. 

For  Model  SAAB  2000  series 
airplanes,  it  will  take  approximately. 2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  at  an  average  labor 
rate  of  $60  per  woik  hour.  Required 
parts  will  cost  approximately  $120  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  of  Model  SAAB  2000  series 
airplanes  is  estimated  to  be  $720,  or 
$240  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and. 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I . 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  bom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
"Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-03-18    SAAB  AIRCRAFT  AB: 

Amendment  39-9923.  Docket  96-NM- 
69- AD. 

Applicability:  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  004  through 
159  inclusive;  Model  SAAB  340B  series 
airplanes  having  serial  numbers  160  through 
378  inclusive;  and  Model  SAAB  2000  series 
airplanes  having  serial  numbers  002  through 
029  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  brake  effectiveness  due 
to  a  decrease  in  pressure  of  the  main  wheel 
brake,  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  replace  each  main  wheel  hubcap 
drive  coupling  having  part  number  (P/N)  40- 
91115  with  a  main  wheel  hubcap  drive 
coupling  having  P/N  40-91115,  Rav.  D,  in 
accordance  with  Saab  Service  Bulletin  SAAB 
340-32-107.  dated  January  18, 1996  (for 
Model  SAAB  SF340A  and  SAAB  340B  series 
airplanes),  or  Saab  Service  Bulletin  SAAB 


2000-32-019,  dated  January  18, 1996  (for 
Model  SAAB  2000  series  airplanes),  as 
applicable. 

Note  2:  The  Saab  service  bulletins 
reference  Crane  Hydro-Aire  Division  Service 
Bulletins  140-041-32-1  (for  wheel  hubcaps 
having  part  number  140-04120)  and  140- 
159-32-1  (for  wheel  hubcaps  having  part 
number  140-15920).  both  dated  December 
21, 1995.  as  additional  sources  of  service 
information  for  replacement  of  the  hubcap 
drive  coupling. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  main 
wheel  hubcap  drive  coupling  having  P/N  40- 
91115  in  a  wheel  hubcap  having  P/N  140- 
04120  (for  Model  SAAB  SF'340A  and  SAAB 
340B  series  airplanes),  or  P/N  140-15920  (for 
Model  SAAB  2000  series  airplanes),  as 
applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  shall  be  done  in 
accordance  with  Saab  Service  Bulletin  SAAB 
340-32-107.  dated  January  18. 1996.  or  Saab 
Service  Bulletin  SAAB  2000-32-019.  dated 
January  18. 1996.  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  SAAB 
Aircraft  AB,  SAAB  Aircraft  Product  Support. 
S-581. 88.  Linkdping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 

(f)  This  amendment  becomes  effective  on 
March  19, 1997. 

Issued  in  Renton,  Washington,  on  January 
31. 1997. 

Durell  M.  Pedenon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircnift  Certification  Service. 
(FR  Doc.  97-3026  Filed  2-11-97;  8:45  am] 
■UJNQ  COOf  4S10-1S-U 
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14CFRPart39 

[Docket  No.  95-NM-02-AD;  Amendment 
39-0915;  AD  97-03-09] 

RiN  2120-AA64 

Airworthiness  Directives;  Foiiker 
Model  F28  Mark  0100  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
repetitive  checks  to  detect  backlash  in 
the  elevator  mechanical  control  system, 
and  various  follow-on  actions.  This 
amendment  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  check  requirements.  This 
amendment  is  prompted  by  a  report 
indicating  that  corrosion  was  found  on 
the  pivot  bolts  and  bushings  of  the 
backlash  remover  lever  mechanism  on 
the  elevator  booster  control  unit  (BCU) 
of  a  Model  F28  Mark  0100  series 
airplane.  The  actions  specified  by  this 
AD  are  intended  to  prevent  such 
corrosion,  which  could  result  in 
backlash  in  the  elevator  controls  and 
reduced  elevator  control  authority  in  the 
manual  mode. 
DATES:  Effective  March  19, 1997. 

The  incorporation  by  reference  of 
certain  publications  Usted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  19, 
1997. 

ADDRESSES:  The  seryice  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tim  DuUn,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  published  in  the  Federal  Register 
on  March  17. 1995  (60  FR  14395).  That 


action  proposed  to  require  repetitive 
checks  to  detect  backlash  in  the  elevator 
mechanical  control  system,  and  various 
follow-on  actions.  That  action  also 
proposed  an  optioneil  terminating  action 
for  the  repetitive  check  requirements. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Defer  Release  of  Final  Rule 

One  comraenter  requests  that  the  FAA 
defer  the  release  of  the  final  rule  until 
a  bolt  replacement  program  can  be 
developed  to  satisfactorily  address  the 
problems  with  corrosion.  This 
commenter  asserts  that  the  proposed 
rule  goes  beyond  what  is  needed  to 
address  the  stated  safety  concern. 
Further,  this  commenter  considers  that, 
since  both  U.S.  operators  affected  by 
this  proposed  rule  already  have 
instituted  a  maintenance  program  that 
includes  applying  corrosion  inhibitor  to 
the  subject  bolts,  the  FAA's  interim 
safety  objectives  are  being  met.  The 
commenter  also  notes  that  a  similar 
problem  of  bolt  corrosion  occiured  on 
the  same  system  on  a  Fokker  Model  F28 
series  airplane,  and  the  manufactiuer 
simply  recommended  that  a  corrosion- 
resistant  bolt  be  installed.  The 
commenter  maintains  that,  if  the 
proposed  rule  is  adopted  without 
change,  then  the  FAA  v»rill  be  mandating 
a  very  complex  inspection  program  at 
operators'  "B"-check  intervals,  vfi\h 
Uttle  thought  to  actually  correcting  the 
unsafe  condition.  If  there  is  a  simple, 
cost-effective  terminating  action  that 
could  be  introduced— other  than  the ' 
replacement  of  the  elevator  booster 
control  imit  (BCU)  with  an  improved 
unit — then  it  should  be  considered  prior 
to  going  forward  with  this  AD. 

The  FAA  does  not  conau'  with  the 
commenter's  request  to  delay  the 
issuance  of  this  AD  imlil  a  "bolt 
replacement  program"  is  developed, 
because  such  a  "program"  is  already 
included  in  the  AD  as  an  optional 
terminating  action.  This  AD  provides  for 
two  optional  actions,  either  of  which 
could  be  accomplished  in  order  to 
terminate  the  required  repetitive 
inspections: 

1.  modification  of  the  affected  BCU  by 
replacing  the  currently  installed  bolts 
with  improved  bolts  that  are  corrosion- 
resistant;  or 

2.  replacement  of  the  currently 
installed  BCU  with  a  unit  that  already 
has  the  improved,  corrosion-resistant 
bolts  installed. 

The  FAA  has  provided  the 
terminating  actions  as  optional  to 
operators,  since  the  accomplishment  of 


either  terminating  action  is  far  more 
complicated  and  time-consuming  than 
performing  the  required  repetitive 
operational  checks  and  inspections.  For 
example,  because  it  is  physically 
impossible  to  replace  one  of  the  affected 
bolts  while  the  BCU  is  still  installed  on 
the  airplane,  in  order  to  perform  either 
terminating  action,  the  BCU  must  be 
removed;  this  procedure  in  itself  is  more 
labor-intensive  that  performing  the 
required  checks  and  inspections. 
However,  the  FAA  maintains  that  the 
accompUshment  of  either  action 
provided  for  in  this  AD — ^repetitive 
checks/inspections  or  terminating 
action — will  adequately  address  the 
unsafe  condition  presented  by 
corrosion. 

The  FAA  cannot  conctu'  with  the 
commenter's  suggestion  that  the  FAA's 
"interim  safety  objectives  are  being 
met"  by  operators'  oirrent  practice  of 
applying  a  corrosion  inhibitor  to  the 
suspect  bolts.  The  commenter  provided 
no  data  to  substantiate  that  the 
procedure  will  provide  a  level  of  safety 
equivalent  to  that  provided  by  the 
actions  required  by  this  AD.  However, 
imder  the  provisions  of  paragraph  (e)  of 
the  final  rule,  the  FAA  may  approve 
requests  for  use  of  alternative  methods 
of  compliance  if  data  are  submitted  to 
substantiate  that  such  a  method  would 
provide  an  acceptable  level  of  safety. 

Request  To  Add  "Intermediate"  Step  in 
Operational  Check 

One  commenter  requests  that  the 
proposal  be  revised  to  include  the 
"intermediate"  step  of  checking  the 
position  of  the  backlash  remover  lever, 
which  is  specified  in  the  referenced 
Fokker  Service  Bulletin  SBFlOO-27- 
052.  This  commenter  notes  that 
proposed  paragraph  (b),  as  written, 
would  require  an  inspection  of  the 
elevator  BCU  backlash  remover  bolts  for 
freedom  of  movement  and  corrosion  if 
any  backlash  is  detected  during  the 
operational  check  required  by  proposed 
paragraph  (a).  However,  the  referenced 
Fokker  service  bulletin  specifies  an 
intermediate  step  to  inspect  the  position 
of  the  backlash  remover  to  determine 
whether  the  bolt  inspection  is  even 
necessary,  or  if  troubleshooting  for  some 
other  cause  of  the  problem  is  necessary. 

The  FAA  concurs  with  the 
commenter's  request.  While  this 
"intermediate"  step  was  not  specified  in 
the  proposal,  the  FAA's  intent  was  to 
require  operators  to  accomplish  all  of 
the  check  and  inspection  procedures 
specified  in  Fokker  Service  Bulletin 
SBFlOO-27-052.  The  final  rule  has  been 
revised  to  indicate  that  operators  are  to 
perform  this  intermediate  step  to 
determine  if  the  bolt  inspection  is 
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necessary,  rather  than  inunediately 
performing  the  bolt  inspection  in  all 
cases.  Since  this  addition  to  the  final 
rule  is  relieving  in  nature  (i.e.,  operators 
may  not  have  to  accompUsh  a  more 
comphcated  inspection  immediately,  as 
was  proposed),  it  will  not  increase  the 
economic  burden  on  any  operator,  nor 
will  it  increase  the  scope  of  the  AO. 


Request  To  Allow  Deferment  irf  BCU 
Replacement  Requirement 

One  commenter  requests  that  the 
proposal  be  revised  to  include  the 
option  to  defer  the  replacement  of  the 
elevator  BCU  prior  to  further  fbght  if  the 
backlash  remover  bolts  are  found  to  be 
frozen  or  corroded.  The  commenter 
states  that  the  backlash  remover  bolts 
are  neither  torqued  nor  subjected  to 
high  shear  loads;  therefore,  operators 
should  not  be  required  to  remove  the 
BCU  prior  to  further  flight,  provided 
that  the  bolts  can  be  fieed  and 
lubricated,  and  the  backlash  operational 
check  is  subsequently  accomplished 
successfully.  If  removal  and 
modification  of  the  BCU  (in  accordance 
with  Fokker  Service  Bulletin  SBFIOO- 
27-061)  could  be  deferred  so  that 
operators  could  schedule  it  during  a 
regular  maintenance  interval,  the 
amount  of  downtime  and  additional 
expenses  could  be  minimized. 

The  FAA  concurs  with  the 
commenter 's  request.  If  the  bolt  having 
part  number  NAS6204C22D  can  be  freed 
so  that  it  rotates  and  slides  freely,  and 
is  lubricated:  and  if  the  backlash 
operational  check  is  subsequently 
accomplished  and  is  successful:  then 
the  FAA  agrees  that  the  replacement  of 
the  elevator  BCU  can  be  deferred 
somewhat.  The  FAA  considers  an 
appropriate  deferral  interval  to  be  10 
days.  Paragraph  (b)  of  the  final  rule  has 
been  revised  to  specify  this  deferral 
provision. 

However,  for  the  bolt  having  part 
number  NAS6204C13D,  the  FAA  has 
determined  that  its  replacement  cannot 
be  deferred  if  it  does  not  rotate  and  slide 
freely,  or  if  there  are  any  signs  of 
oorrodoo;  under  those  conditions,  that 
boh  must  be  replaced  prior  to  further 
flight.  The  FAA  considers  this  action 
both  appropriate  and  warranted,  since 
that  boh  is  readily  accessible  on  the 
airplane. 

Request  To  Add  Optional  RepetitiTe 
Inflections 

One  commenter  requests  that  the 
proposal  be  revised  to  include  the 
option  to  conduct  periodic  inspections 
of  the  backlash  remover  mechanism  and 
to  apply  corrosion  preventative 
lubrication  on  the^ubject  backlash 
remover  bolts  at  1,800-flight  cycle 


intervals.  The  commenter  requests  that 
operators  be  permitted  to  accomplish 
these  actions  in  lieu  of  the  prop<^ed 
operational  checks  to  detect  backlash. 
This  commenter  does  not  consider  the 
proposed  backlash  check  from  the  flight 
deck  to  be  a  good  solution  to  the 
problem  of  corroded  or  frozen  backlash 
remover  lever  bolts  because: 

1.  the  check  is  subjective,  since  it 
requires  a  sense  of  feel  that  may  vary 
from  person  to  person:  and 

2.  the  check  procedures  are  ill-defined 
in  the  referenced  Fokker  Service 
Bulletin  SBFlOO-27-052. 

In  addition,  this  commenter  states 
that  the  Fokker  service  bulletin  does  not 
provide  any  instructions  that  will 
prevent  the  existing  bolts  frtjm 
corroding. 

This  commenter,  a  U.S.  ojierator, 
indicates  that  it  already  has 
implemented  a  program  that  includes 
periodic  inspection  and  lubrication  of 
the  subject  bolts  at  1,800-flight  cycle 
intervals;  the  commenter  considers  its 
program  to  be  a  more  proactive 
approach  to  addressing  the  imsafe 
condition. 

The  FAA  does  not  concur  with  the 
commenter's  request.  In  consultation 
with  Fokker  and  the  Netherlands 
airworthiness  authority  (RLD),  the  FAA 
has  detennined  that  the  operational 
check  is  not  "subjective,"  as  suggested 
by  the  commenter:  there  will  be  a  clear 
indication  of  backlash  if  the  mechanism 
is  stuck,  and  the  referenced  Fokker 
service  bulletin  provides  objective 
standards  of  approximately  2  inches  of 
freeplay.  In  addition,  the  commenter  has 
not  provided  any  technical  data  to  prove 
that- inspection  and  lubrication  of  the 
bolts  at  1,800-flight  cycle  intervals  will 
provide  at  least  the  same  level  of  safety 
as  that  provided  by  the  operational 
check  at  500-flight  cycle  intervals. 
While  an  inspection  and  lubrication 
may  help  to  prevent  sticking  of  the 
mechanism,  it  may  not  provide  the 
necessary  safety  margins.  Paragraph  (e) 
of  the  final  rule,  however,  does  provide 
for  the  use  of  alternative  methods  of 
compliance  with  the  AD,  provided  that 
sufficient  justification  is  presented  to 
the  FAA. 

Fiuther,  the  FAA  agrees  that  Fokker 
Service  Bulletin  SBFlOO-27-052  does 
not  provide  instructions  to  prevent 
corrosion,  other  than  inspection  and 
lubrication  of  the  bolts  whenever 
backlash  is  detected  during  the 
operational  check.  However,  this  AD 
provides  for  two  optional  terminating 
actions  for  the  checks:  either 
modification  of  the  existing  BCU  by 
replacing  the  currently-installed  bolts 
with  corrosion-resistant  bolts  (as 
described  in  Fokker  Service  Bulletin 


SBFlOO-26-061);  or  by  replacement  of 
the  affected  elevator  BCU  with  a  unit 
that  already  has  corrosion-resistant  bolts 
installed.  Such  replacement  of  the  bolts 
positively  addresses  the  problem  of 
galvanic  corrosion. 

Conclusion 

After  careful  review  of  the  avaibble 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Costlmpact 

The  FAA  estimates  that  112  Fokker 
Model  F28  Mark  0100  series  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  suppUed  by  the 
manufacturer  at  no  cost  to  the  operatore. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $6,720.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federafism 
imphcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  FoUdes  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fitim  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  tianspcnlation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Rcigulations  (14  CFR 
part  39)  as  follows: 

PART  3»->AIRW0RTHINESS 
DIRECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

f  39.13    [Ainwidadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-03-09  FOKKER:  Amendment  39-9915. 
Docket  95-NM-02-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  equipped  with  Menasco  Aerospace 
Elevator  Booster  Control  Unit  (BCU)  having 
part  number  (P/N)  23400-3  or  P/N  23400-5 
with  serial  numbers  MC-OOl  through  MC- 
288  inclusive;  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requiiements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  backlash  in  the  elevator 
controls  and  reduced  elevator  control 
authority  in  the  manual  mode,  accomplish 
the  following: 

(a)  Within  500  flight  cycles  or  60  days  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  perform  an  operational  check  to 
detect  backlash  in  the  elevator  mechanical 
control  system,  in  accordance  with  Part  1  of 
the  Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-27-052,  Revision  1. 
dated  March  29. 1994.  If  no  backlash  is 
detected,  repeat  the  check  thereafter  at 
intervals  not  to  exceed  500  flight  cycles  or  60 
days,  whichever  occurs  first. 

(b)  If  any  backlash  of  the  elevator 
mechanical  control  system  is  detected  during 
any  operational  check  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight,  perfonn 


an  inspection  to  determine  whether  the 
backlash  remover  lever  and  pistons  are  in  the 
proper  position,  in  accordance  with  Part  2 
(paragraph  I.)  of  Fokker  Service  Bulletin 
SBFlOO-27-052,  Revision  1,  dated  March  29, 
1994. 

(1)  If  the  backlash  remover  lever  and 
pistons  are  in  the  proper  position:  Prior  to 
further  flight,  perform  appropriate  trouble- 
shooting procedures  in  accordance  with  the 
Airplane  Maintenance  Manual. 

(2)  If  the  backlash  remover  lever  and 
pistons  are  not  in  the  proper  position:  Prior 
to  further  flight,  perform  an  inspection  to 
determine  whether  the  elevator  booster 
control  unit  (BCU)  bolts,  having  part 
numbers  (P/N)  NAS6204C22D  and  P/N 
NAS6204C13D,  rotate  and  slide  freely;  and  to 
detect  corrosion  on  the  bolts  of  the  backlash 
remover  lever  .mechanism;  in  accordance 
with  Part  2  (paragraph  J.)  of  the 
Accomplishment  Instructions  of  Fokker 
Service  Bulletin  SBFlOO-27-052.  Revision  1. 
dated  March  29, 1994. 

(i)  If  no  anomaly  is  detected,  prior  to 
further  flight,  perform  appropriate  trouble- 
shooting procedures  in  accordance  with  the 
Airplane  Maintenance  Manual. 

(ii)  Except  as  provided  by  paragraph 
(b)(2)(iii)  of  this  AD.  if  any  anomaly  is 
detected,  prior  to  further  flight,  replace  the 
elevator  BCU  or  bolts,  as  applicable,  with 
serviceable  parts,  in  accordance  with  the 
service  bulletin. 

(iii)  If  any  anomaly  is  detectra. 
replacement  of  the  elevator  BCU  or  the  bolt 
having  P/N  NAS6204C22D.  as  applicable, 
may  be  deferred  for  a  period  of  10  days, 
provided  that  the  three  conditions  specified 
below  are  met: 

(A)  The  bolt  having  P/N  NAS6204C22D 
can  be  freed  so  that  it  rotates  and  slides 
freely;  and 

(B)  That  bolt  is  lubricated  subsequent  to 
the  inspection;  and 

(C)  An  operational  check,  as  specified  in 
paragraph  (a)  of  this  AD.  is  accomplished 
subsequent  to  lubrication  and  is  successful. 

Note  2:  The  deferral  provision  of  paragraph 
(b)(2)(iii)  of  this  AD  does  not  apply  to  the 
bolt  having  P/N  NAS6204C13D.  Replacement 
of  that  part-numbered  bolt,  when  necessary, 
caimot  be  deferred. 

(c)  Terminating  action  for  the  repetitive 
check  and  inspection  requirements  of  this 
AD  consists  of  the  accomplishment  of  the 
actions  specified  in  either  paragraph  (c)(1)  or 
(c)(2)  of  this  AD: 

(1)  Modification  of  the  affiected  elevator 
BCU  having  P/N  23400-3  or  -5,  in 
accordance  with  Fokker  Service  Bulletin 
SBFl 00-2 7-061,  dated  March  2. 1994;  or 

(2)  Replacement  of  any  affected  elevator 
BCU  having  P/N  23400-3  or  -5  with  a  unit 
having  a  serial  number  other  than  MC-OOl 
through  MC-288  inclusive,  in  accordance 
with  the  Airplane  Maintenance  Manual. 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  in  any  airplane  a 
Menasco  Aerospace  BCU  having  P/N  23400- 
3  or  P/N  23400-5  with  serial  nimibers  MC- 
OOl  through  MC-288,  inclusive. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 


Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Openton 
shall  submit  Uieir  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
(^itained  frtHn  the  Standardization  Bnnch, 
ANM-113.     ^ 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-27- 
052.  Revision  1.  dated  March  29. 1994;  and 
Fokker  Service  Bulletin  SBFlOO-27-061. 
dated  March  2. 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fokker  Aircraft  USA.  Inc., 
1199  North  Fairfax  Street,  Alexandria, 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the.Federal 
Register,  800  North  Capitol  Street.  NW..  Suite 
700.  Washington.  DC 

(h)  This  amendment  becomes  effective  on 
March  19. 1997. 

Issued  in  Renton,  Washington,  on  January 
28. 1997. 

Dairell  M.  Pedenon, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-2608  Filed  2-11-97;  8:45  am) 
SaJJNQ  CODE  4»1»-1»-U 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AQL-3] 

Modification  of  Class  D  Airspace; 
IMinot,  NO 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule;  request  for 
comments.  

SUMMARY:  This  action  modifies  Class  D 
airspace  areas  at  Minot  AFB  and  Minot 
International  Airport,  Minot,  ND.  by 
amending  the  areas'  effective  hours  to 
coincide  with  the  associated  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers  is 
required. 
DATES:  Effective  date.  0901  UTC,  March 

27, 1997. 

Conunent  date.  Comments  must  be 
received  on  or  before  February  27, 1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  tripUcate  to:  Manager,  Air  Traffic 
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Division,  Operations  Branch.  AGL-530. 
Docket  No.  97-AGL-3.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  E.  Devon  Avenue, 
Des  Plaines.  Illinois.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (84ZJ  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Raqueit  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of 
a  final  rule,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  When  the 
comment  period  ends,  the  FAA  will  use 
the  comments  submitted,  together  with 
other  available  information,  to  review 
the  regulation.  If  the  FAA  receives  no 
adverse  comments  in  response  to  this 
action,  this  rule  will  become  effective 
on  the  date  specified  in  the  DATES 
section.  After  the  review,  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  mvironmental.  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Role 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Minot  AFB  and  Minot 
International  Airport,  Minot,  ND,  by 
amending  the  areas'  effective  hours  to 
coincide  with  the  associated  control 
to%ver's  hours  of  operation.  Prior  to 
Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However. 
Airspace  Reclassification,  effactive 
September  16, 1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 


The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  Airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Qass 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers  is 
required. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datlun  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9D  dated  September  4. 1996. 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circiunstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  these  Class  D 
airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
firequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendmoit 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  foUows: 

Aathority:  49  U.S.C  106(g).  40103, 40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [AmancM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 


dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragmph  5000    General 

*        *         *         •        » 

AGL  ND  D  Minot.  ND  (ReviMd] 

Minot  International  Airport,  ND 
(Ut.  48»15'34"  N,  long.  10fl6'53"  W) 
That  airspace  extending  upward  &om  the 
surface  to  and  including  4,200  feet  MSL 
within  a  4.2-mile  radius  of  Minot 
International  Airport.  This  Class  D  airspace 
area  is  efiecting  during  the  specific  dates  and 
times  established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

AGL  ND  D  Minot  AFB,  ND  [RevisMi] 

Minot  AFB,  ND 
(Lat.  48'*24'56"  N,  long.  101''21'28"  W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4,200  feet  MSL 
within  a  4.5-mile  radius  of  Minot  AFB.  This 
Class  D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Aimien.  The  efEactive 
dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

Issued  in  Des  Plaines  Illinois  on  January 
17, 1997. 

Maureen  Woods, 

Manager,  Air  Traffic  Division. 

[FR  Doc.  97-3408  Filed  2-11-97;  8:45  am) 

BHJJNQ  COOe  4»10-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-1] 

Modification  of  Class  D  Airspace; 
Mount  Ciemsns,  Ml 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  section  modffies  Class  D 
airspace  area  at  Mount  Clemens, 
Selfridge  Air  National  Guard  Base,  MI, 
by  amending  the  areas'  effective  hours 
to  coincide  with  the  associated  control 
tower's  hawis  of  operation.  The 
intended  eftect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  the  air  traffic  control  tower  is 
required. 

DATES:  Effective  date.  0901  UTC,  March 
27, 1997. 

Comment  date.  Comments  must  be 
received  on  or  before  February  27. 1997. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Air  Traffic 
Division,  Operations  Branch.  AGL-530. 
Docket  No.  97-AGI^l,  Federal  Aviation 
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Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Federal  Aviation 
Administration,  2300  E.  Devon  Avenue, 
Des  Plaines,  Illinois.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  address  listed 
above. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Claybom,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATKM: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  in  the  form  of 
a  final  rule,  and  was  not  preceded  by 
notice  and  public  procedures, 
comments  are  invited  on  the  rule.  When 
the  comment  period  ends,  the  FAA  will 
use  the  comments  submitted,  together 
with  other  available  information,  to 
review  the  regulation.  If  the  FAA 
receives  no  adverse  comments  in 
response  to  this  action,  this  rule  will 
become  effective  on  the  date  specified 
in  the  "DATES"  section.  After  the  review, 
if  the  FAA  finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  amend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  the  Class  D  airspace 
areas  at  Mount  Clemens,  Selfridge  Air 
National  Guard  Base,  MI.  by  amending 
the  areas'  effective  hoiu^  to  coincide 
with  the  associated  control  tower's 
hoiurs  of  operation.  Prior  to  Airspace 
Reclassification,  an  airport  traffic  area 
(ATA)  and  a  control  zone  (CZ)  existed 
at  these  airports.  However,  Airspace 
Reclassification,  effective  September  16, 
1993,  discontinued  the  use  of  the  term 
"airport  traffic  area"  and  "control 
zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  air  traffic  control  tower. 
The  consolidation  of  the  ATA  and  CZ 
into  a  single  Class  D  Airspace 


designation  makes  it  necessary  to 
modify  the  efi'ective  hours  of  Uie  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation.  The 
intended  effect  of  this  action  is  to  clarify 
when  two-way  radio  communication 
with  these  air  traffic  control  towers  is 
required. 

The  coordinate  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  designations 
are  published  in  Paragraph  5000  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Under  the  circumstances  presented,  the 
FAA  concludes  that  there  is  an 
immediate  need  to  modify  these  Class  D 
airspace  areas  in  order  to  promote  the 
safe  and  efficient  handling  of  air  traffic 
in  these  areas. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
btxly  of  technical  regulations  for  which 
fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  imp>act  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 


September  16, 1996,  is  amended  as 
follows: 

Paragraph  5000    General 


AGL  MI  D  Mount  Clemens,  MI  (Reviaedl 

Mount  Clemens,  Sel£ridge  Air  National 
Guard  Base,  MI 
(I^t.  42''36'03"N.  long.  82''50'14"W} 
Selfridge  TACAN 
(Lat.  42'36'47"N.  long.  82»49'55"W) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,100  feet  MSL 
within  a  4.3-mile  radius  of  the  Selfridge  Air 
National  Guard  Base  and  within  1.5  miles 
each  side  of  the  Selfridge  TACAN  191"  radial 
extending  from  the  4.3-mile  radius  to  5.6 
miles  south  of  the  airport,  and  within  1.3. 
miles  each  side  of  the  ILS  Localizer  north 
course  extending  from  the  4.3-mile  radius  to 
5.7  miles  north  of  the  airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  he  continuously  published  in 
the  Airport/Facility  Directory. 
•        •        •         •        • 

Issued  in  Des  Plaines,  Illinois  on  January 
17. 1997. 
Maureen  Woods, 
Manager,  Air  Traffic  Division. 
(FR  Doc.  97-3409  Filed  2-11-97;  8:45  am] 

BNJJNQ  COOS  4*10-1«-M 


14  CFR  Part  71 

[Airspace  DockM  No.  95-^80-38] 

Establishment  of  Class  E  Airspace; 
Hazard.  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTKW:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Hazard.  KY.  A  VOR/ 
DME  RWY  14  and  a  GPS  RWY  14 
Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  for  Wendell  H.  Ford  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  these  SIAPs 
and  for  instrument  flight  rules  (IFR) 
operations  at  the  airport.  The  operating 
status  of  the  airport  will  change  irom 
FFR  to  include  IFR  operations 
concurrent  with  publication  of  these 
SIAPs. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bennv  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 
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SUPPLEMENTARY  MFORMATKM: 
HistCMy 

On  December  2. 1996.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Fart  71)  by  establishing  Class  E  airspace 
at  Hazard,  KY,  (61  FR  63768).  This 
action  will  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Wendell 
H.  Ford  Airport. 

Interested  parties  were  invited  to 
f>articipate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16. 1996.  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Older. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Hazard,  KY,  to  accommodate  a  VOR/ 
DME  RWY  14  and  a  GPS  RWY  14  SIAPs 
and  for  IFR  operations  at  Wendell  H. 
Ford  Airport.  The  operating  status  of  the 
airport  will  be  changed  from  VFR  to 
include  IFR  operations  concurrent  with 
publication  of  these  SIAPs. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
Impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic^ impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  aiihe  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120;  EO  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305.-5570. 

SUPPLEMENTARY  INFORMATION: 


ASO  FL  E5  Hazard,  KY  [New] 

Wendell  H.  Ford  Airport.  KY 

(Lat.  37<'23'16"  N.  long.  83»15'43"  W) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  wi^in  a  6.6-mile 

radius  of  Wendell  H.  Ford  Airport. 

•         •         •         *         • 

Issued  in  College  Park,  Georgia,  on 
February  3, 1997. 

Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

(FR  Doc.  97-3501  Filed  2-11-97;  8:45  am] 

BILUNQ  CODE  4«10-13-M 


14  CFR  Part  71  . 

[Alrspece  Docket  No.  96-ASO-35] 

EstaMishment  of  Class  E  Airspace; 
Apalachicola,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes 
Class  E  airspace  at  Apalachicola.  FL.  A 
NDB  RWY  13  and  a  NDB  RWY  31 
Standard  Instrument  Approach 
Procedures  (SIAPs)  have  been 
developed  for  Apalachicola  Mimicipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  is  needed  to  accommodate  these 
SIAPs  and  for  instnunent  flight  rules 
(IFR)  operations  at  the  airport.  The 
operating  status  of  the  airport  will 
change  from  VFR  to  include  IFR 
operations  conciurent  with  publication 
of  these  SIAPs. 

EFFECTIVE  DATE:  0901  UTC,  May  22. 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Benny  L.  McGlamery.  Operations 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 


History 

On  December  2. 1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airspace 
at  Apalachicola.  FL,  (61  FR  63766).  This 
action  vdll  provide  adequate  Class  E 
airspace  for  IFR  operations  at 
Apalachicola  Municipal  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4. 1996, 
and  effective  September  16. 1996.  The 
Class  E  airspace  designation  listed  in 
this  dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Apalachicola,  FL,  to  accommodate  a 
NDB  RWY  13  and  a  NDB  RWY  31  SL\P8 
and  for  IFR  operations  at  Apalachicola 
Municipal  Airport.  The  operating  status 
of  the  airport  will  be  changed  from  VFR 
to  include  IFR  operations  concurrent 
with  publication  of  these  SIAPs. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
Sequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 
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PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g];  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
n  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9d,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

*  •         •         «         * 

ASO  FL  E5  Apalachicola,  FL  [New] 

Apalachicola  Municipal  Airport,  FL 
(Ut.  29''43'46"  N.  long.  85''01'45"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.7-mile 
radius  of  Apalachicola  Municipal  Airport. 

•  »         *         *         * 

Issued  in  College  Park,  Georgia,  on 
February  3, 1997. 
Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 

[FR  Doc.  97-3502  Filed  2-11-97;  8:45  ami 
BNJJNG  CODE  4t1»-1»-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-34] 

Amendment  to  Class  E  Airspace;  Eglin 
AFB.  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Eglin  AFB,  FL. 
A  GPS  RWY  32  Standard  Instrument 
Approach  Procedure  (SL\P)  has  been 
developed  for  Destin-Fort  Walton  Beach 
Airport,  Destin,  FL.  Additional 
controlled  airspace  extending  upward 
bom  700  feet  above  the  siuface  (ACL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benny  L.  McGlamery,  Operations 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 


SUPPLEMENTARY  INFORMATION: 
History 

On  December  2, 1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  Class  E  airspace 
at  Eglin  AFB,  FL  (61  FR  63767).  This 
action  would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Destin- 
Fort  Walton  Beach  Airport,  Destin,  FL. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Designations  for  Class  E 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4, 1996, 
and  effective  September  16, 1996.  The 
Class  E  airapace  designation  listed  in 
this  docimient  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Eglin  AFB,  FL.  A  GPS  RWY  32  SL\P  has 
been  developed  for  Destin-Fort  Walton 
Beach  Airport,  Destin,  FL.  Additional 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  (AGL)  is 
needed  to  accommodate  this  SIAP  and 
for  IFR  operations  at  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adopticm  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g);  40103. 40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR,  1959- 
1963  comp..  p.  389;  14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Para^aph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 

ASO  FL  ES  Eglin  AFB.  FL  (ReviMd] 

Eglin  AFB.  FL 

(lat.  30'29'13"N.long.  86'31'34"W) 
Eglin  AF  Aux  No.  3  Duke  Field 

(lot.  30°39'07"  N.  long.  86*31'23"  W) 
Hurlburt  Field 

(lat.  30°25'44"  N,  long.  86''41'20"  W) 
Destin-Fort  Walton  Airport 

(lat.  30»24'01"  N,  long.  86*28'19"  W) 
Fort  Walton  Beach  Airport 

(lat.  30*24'23"  N.  long.  86'49'45"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Eglin  AFB.  Eglin  AF  Aux  No.  3  Duke  Field 
and  Hurlburt  Field,  and  within  a  7.8-mile 
radius  of  Destin-Fort  Walton  Beach  Airport; 
excluding  that  airspace  within  the  Crestview, 
FL.  Class  E  airspace  area  and  a  1.5-mile 
radius  of  Fort  Walton  Beach  airport. 
•         •         •         *         * 

Issued  in  College  Park,  Georgia,  on 
February  3, 1997. 
Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Dhnsion, 
Southern  Region. 
[FR  Doc.  97-3503  Filed  2-11-97;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-ASO-30] 

Amendn>ent  to  Class  E  Airspace; 
Deland,FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  area  at  Deland,  FL.  An 
amendment  to  the  NDB  or  GPS  RWY  30 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Deland  Muni-Sidney  H.  Taylor 
Airport.  Additional  controlled  airspace 
extending  upward  bom  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SLAP. 
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EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Benny  L  McGlamery,  Operations 
Brandi,  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5570. 

SUPPI.EMENTARY  INFORMATION: 
History 

On  December  2, 1996.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  Class  E  airspace 
at  Deland,  FL  (61  FR  63765).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Deland 
Muni-Sidney  H.  Taylor  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  letter  objecting  to  the  proposal  was 
received.  The  commentor  stated  that 
operations  at  the  Lafayette  Landings 
Airport  would  be  adversely  affected  by 
amending  the  Deland  Class  E  airspace. 
The  Lafayette  Landings  Airport  lies 
under  the  ciurent  Deland  Class  E 
airspace,  which  is  being  extended  from 
a  7-mile  to  a  7.6-mile  radius  of  the 
Deland  Muni-Sidney  H.  Taylor. 
Therefore,  aircraft  departing  Lafayette 
Landings  Airport  that  desire  to  operate 
clear  of  this  Class  E  airspace  will  have 
to  fly  .6  of  a  mile  further  than  they 
currently  do  to  avoid  this  airspace.  The 
FAA  considers  this  insignificant  in  view 
of  the  safety  required  to  accommodate 
aircraft  executing  SIAPs  to  Deland 
Muni-Sidney  H.  Taylor  Airport. 
Designations  for  Class  E  airspace 
extending  upward  bom  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996.  The  Class  E 
airspace  designation  listed  in  this 
dociunent  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  modifies  Class  E  airspace  at 
Deland,  FL  An  amendment  to  the  NDB 
or  GPS  RWY  30  SIAP  has  been 
developed  for  Deland  Muni-Sidney  H. 
Taylor  Airport.  Additional  controlled 
airspace  extending  upward  bom  700 
feet  above  the  surface  (AGL)  is  needed 
to  acconunodate  this  SIAP. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 


current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affiect  air 
traffic  procediures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113, 
40120.  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16,  is  amended  as  follows: 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


ASO  FL  ES  Deland.  FL  (Revised] 

Deland  Muni-Sidney  H.  Taylor  Field  Airport, 
FL 

(UL  29'WOO"  N.  long.  81*1 7^3"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.&-mile 
radius  of  the  Deland  Muni-Sidney  H.  Taylor 
Field  Airport,  excluding  that  airspace  within 
the  Daytona  Beach,  FL  Class  E  airapace  area. 

Issued  in  College  Park.  Georgia,  on 
Felmiary  3, 1997. 

Wade  T.  Carpenter. 

Actiixg  Manager,  Air  Traffic  Division  Southern 
Region. 

IFR  Doc.  97-3504  Filed  2-11-97;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1217 
RIN2700-AC12 

DtJty-Free  Entry  of  Space  Articles 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Final  rule. 

summary:  NASA  is  revising  14  CFR  part 
1217  to  reflect  the  current  import 
authority  for  the  Agency,  as  proclaimed 
by  the  President  on  March  23, 1995,  and 
to  streamline  and  clarify  NASA's 
internal  procedures  for  the 
implementation  of  this  authority. 
EFFECTIVE  DATE:  January  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Hall,  Jr.,  Senior  Attorney 
(Commercial),  202-358-2432. 
SUPPLEMENTARY  INFORMATION:  On  March 
23, 1995.  the  President  issued 
Proclamation  6780  (60  FR  15845). 
which  included  an  extension  and 
expansion  of  NASA's  authority  with 
respect  to  duty-free  imports  of  articles 
for  use  by  NASA  and  for  the 
implementation  of  its  international 
programs.  NASA's  previous  duty-free 
certification  authority  expired  by 
operation  of  law  on  December  31, 1994. 

This  final  rule  revises  NASA's  duty-     • 
free  import  regulation,  found  in  14  CFR 
part  1271,  to  reflect  the  broader  duty- 
free import  authority  promulgated  by 
the  President,  and  additionally 
streamlines  and  clarifies  the  internal 
Agency  procedures  fw  implementation 
of  this  authority.  In  accordance  with 
U.S.  note  1  subchapter  vni  of  chapter 
98,  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  as  revised  by 
Proclamation  6780,  only  imports  which 
are  procurements  for  NASA  will  be 
subject  to  customs  entry  procedures; 
however,  all  imports  for  NASA's 
domestic  and  international  programs, 
including  procurements,  may  be 
certified  for  duty-free  treatment.  This 
rule  also  permits  the  issuance  of  duty- 
free import  certificates  by  designated 
officials  at  NASA  Field  Centers. 

Since  this  action  is  administrative  in 
nature  and  involves  Agency  policy 
management  procedures,  no  public 
comment  period  is  required. 

I  certify  that  this  action  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866. 

Ust  of  Sobjects  in  14  CFR  Part  1217 

Customs  duties  and  inspection.  Space 
transportation  and  exploration. 

For  the  reasons  set  out  in  the 
preamble.  14  CFR  part  1217  is  revised 
to  read  as  follows: 
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PART  1217— DUTY-FREE  ENTRY  OF 
SPACE  ARTICLES 

1217.100  Scope. 

1217.101  Applicability. 

1217.102  Background. 

1217.103  Authority  to  certify. 

1217.104  Certification  forms. 

1217.105  Procedures. 

1217.106  Articles  brought  into  the  United 
States  by  NASA  from  space. 

Authority:  Sections  101  and  103  of  Pub.  L. 
103-465, 108  Stat  4814  anu  4819; 
Proclamation  No.  6780  of  March  23, 1995, 60 
PR  15845  (March  27, 1995). 

11217.100    Scope. 

This  part  sets  forth  policy  and 
procedures  with  respect  to  the  use  of  the 
NASA's  authority  to  certify  to  the  U.S. 
Commissioner  of  Customs  duty-free 
entry  of  articles  into  the  United  States 
for  the  use  of  NASA  or  for 
implementation  of  a  NASA 
international  program,  including  articles 
that  will  be  launched  into  space,  spare 
parts  for  such  articles,  groimd  support 
equipment,  or  uniquely  associated 
equipment  for  use  in  connection  with  a 
NASA  international  program  or  launch 
service  agreement.  This  Part  also  sets 
forth  NASA's  procedures  with  respect  to 
the  use  of  its  authority  to  bring  foreign- 
owned  articles  and  articles  from  space 
into  the  customs  territory  of  the  United 
States,  and  describes  the  nonimport 
status  of  such  articles. 

f  1217.101    AppNcabilfty. 

This  part  applies  to  qualifying  articles 
entered  or  withdrawn  from  warehouse 
for  consumption  in  the  customs  territory 
.  of  the  United  States,  and  to  articles 
brought  into  the  customs  territory  of  the 
United  States  by  NASA  from  space  or 
from  foreign  coimtiy  as  part  of  the 
NASA  international  program. 

11217.102    Background. 

In  order  to  encourage  and  fedlitate 
the  use  of  NASA's  launch  services  for 
the  exploration  and  use  of  space,  section 
116  of  Public  Law  97-446  provided  for 
the  duty-free  entry  into  the  United 
States  of  certain  articles  imported  by 
NASA  for  its  space-related  activities  or 
articles  imported  by  another  person  or 
entity  for  the  purpose  of  meeting  its 
obligations  imder  a  launch  services 
agreement  with  NASA.  Such  articles 
were  certified  by  NASA  to  the 
Commissioner  of  Customs  for  duty-free 
mtry  to  be  laimched  into  space  or  space 
parts  or  necessary  and  tmiquely 
associated  support  equipment  for  use  in 
connection  with  a  launch  into  space. 
This  exemption  from  duty  was  provided 
for  in  Subheading  9808.00.80, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  (19  U.S.C  1202). 


Also.  HTSUS,  Chapter  Vm,  U.S.  note  1, 
pursuant  to  the  same  law,  provided  that 
return  of  articles  by  NASA  from  space 
to  the  United  States  would  not  be 
considered  an  importation,  and 
similarly  not  be  subject  to  a  duty. 

As  a  result  of  the  Uruguay  Round 
agreements  of  the  1994  General 
Agreement  on  Tariffs  and  Trade,  this 
authority  was  revised  and  expanded  in 
scope.  It  now  provides  that  imports  of 
articles  for  NASA's  use  and  articles 
imported  to  implement  NASA's 
international  programs,  including 
articles  to  be  launched  into  space,  parts 
thereof,  ground  support  equipment,  and 
uniquely  associated  equipment  for  use 
in  connection  with  NASA's 
international  programs  and  launch 
service  agreements  would  be  eligible  for 
duty-free  customs  entry  upon 
certification  by  NASA  to  the 
Commissioner  of  Customs.  The  revised 
authorities  also  providedt  in  U.S.  note  1 
to  subchapter  VIII  of  chapter  98  of  the 
HTSUS,  Uiat  articles  brought  into  the 
customs  territory  of  the  United  States  by 
NASA  from  space  or  from  a  foreign 
coimtry  as  part  of  a  NASA's 
international  programs  would  not  be 
considered  imports  or  subject  to 
customs  entry  requirements. 

§1217.103    Authority  to  certify. 

(a)  The  following  NASA  officials, 
their  deputies,  and  designees  within 
their  respective  organizations  are 
authorized,  under  the  conditions 
described  herein,  to  make  the 
certification  to  the  Conunissioner  of 
Customs  required  for  the  duty-free  entry 
of  space  articles  pursuant  to  subheading 
HTSUS  9808.00.80. 

(1)  The  NASA  Associate 
Administrator  for  Procurement  is 
authorized  to  issue  the  certification  for 
articles  imported  into  the  United  States 
which  are  procured  by  NASA  or  by 
other  U.S.  Government  agencies,  or  by 
U.S.  Government  contractors  or 
subcontractors  when  titie  to  the  articles 
is  or  will  be  vested  in  the  U.S. 
Government  pursuant  to  the  terms  of  the 
contract  or  subcontract.  Requests  for 
certification  should  be  sent  to:  Office  of 
Procurement,  Attn:  HK/Director, 
Contract  Management  Division, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 

(2)  The  NASA  Associate 
Adininistrator  for  External  Relations  is 
authorized  to  issue  the  certification  for 
articles  imported  into  the  United  States 
pursuant  to  international  agreements. 
Requests  for  certification  should  be  sent 
to:  Office  of  External  Relations,  Attii:  ID/ 
Manager,  International  Technology 
Transfer  Policy,  National  Aeronautics 


and  Space  Administration,  Washington, 
DC  20546. 

(3)  The  NASA  Associate 
Administrator  for  Space  Flight  is 
authorized  to  issue  the  certificaticm  for 
articles  imported  into  the  United  States 
by  persons  or  entities  imder  agreements 
other  than  those  identified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section,  including  launch  services 
agreements.  Requests  for  certification 
should  be  sent  to:  Office  of  Space  Flight, 
Attn:  M/Director,  Space  Operations 
Utilization,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546. 

(b)  Each  certification  by  the  officials 
identified  in  paragraphs  (a)(1),  (a)(2). 
and  (a)(3)  of  this  section  shall  receive 
the  conctirrence  of  the  Office  of  the 
General  Counsel. 

(c)  Subject  to  procedures  established 
by  the  officials  identified  in  paragraphs 
(a)(1),  (a)(2),  or  (a)(3)  of  this  section,  as 
appropriate,  the  Center  Procurement 
Officer  or  a  Program  Manager  at  a  NASA 
Installation  who  is  designated  by  an 
official  identified  in  f>aragraphs  (a)(1), 
(a)(2).  or  (a)(3)  of  this  section  may  make 
the  certification  to  the  Commissioner  of 
Customs  required  for  the  duty-free  entry 
of  space  articles  pursuant  to  subheading 
HTSUS  9808.00.80.  Such  procedures 
shall  include  the  following 
reqtiirements: 

(1)  All  such  certifications  by 
designated  Procurement  Officers  or 
Pro-am  Managers  shall  receive  the 
concurrence  of  the  Chief  Counsel  of  the 
issuing  NASA  Installation:  and 

(2)  All  such  certifications  by 
designated  Procurement  Officers  or 
Pro-am  Managers  shall  be  prompUy 
reported  to  an  official  identified  in 
paragraphs  (a)(1).  (a)(2),  or  (a)(3)  of  this 
section,  as  appropriate. 

11217.104    Csflfflcatlon  forma. 

To  the  extent  an  authorized  NASA 
official  approves  a  request  for 
certification,  that  official  shall  sign  a 
certificate  in  the  following  form: 

(a)  For  articles  procured  by  NASA,  a 
Customs  Service  Form  CF  7501  (Entry 
Summary)  shall  be  completed,  and  the 
following  certificaticm  shall  be  used: 

Aitkin  fbr  the  NatioBal  Aeranautks  and 
Space  AdmiBiitraliMi 

Item  9808.00.80,  Hannonixed  Tariff  Schedule 
of  the  United  States 

Program:    

I  hereby  certify  that  the  articles  identified 
in  [attached  invoice]  are  being  imp(Hted  for 
the  use  of  the  National  Aeronautics  and 
Space  Administration  (NASA)  in  accordance 
with  9808.00.80,  Harmonized  TarifF  Schedule 
of  the  United  Sutes. 
Name 
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Ikte  

(b)  For  articles  imported  by  NASA  to 
implement  international  programs  of 
NASA  to  which  NASA  will  take  title,  or 
which  remain  the  property  of  foreign 
entities  imder  such  programs,  no  entry 
is  required  pursuant  to  U.S.  note  1  to 
HTSUS  subchapter  VIII  of  chapter  98. 
For  such  articles,  the  following 
certification  shall  be  used: 

AiticlM  for  Um  in  an  Intematioiul  Prograni 
of  die  National  Aeronautici  and  Space 
Administration 

Item  9808.00.80,  Harmonixed  Tariff  Schedule 
of  the  United  States 

Program:    

Foreign  Owner(s]  (if  applicable):    

In  acoutiance  writh  subheading  9808.00.80 
and  U.S.  note  1  to  subchapter  Vin  of  chapter 
98.  Harmonized  Tariff  Schedule  of  the 
United  States,  I  hereby  certify  that  the  above- 
described  shipment  is  being  brought  into  the 
customs  territory  of  the  United  States  as  part 
of  an  international  program  of  the  National 
Aeronautics  and  Space  Administration 
(NASA).  No  CF  7501  entry  is  required  for  this 
shipment  All  articles  contained  in  this 
shipment  are,  and  shall  remain,  the  property 
of  NASA  or  of  the  foreign  entities  identified 
above.  Except  for  articles  consimied  in  the 
execution  of  the  above-described  Program, 
none  of  these  articles  will  be  made  available 
far  sale  or  other  disposition  to  persons  or 
institutions  not  directly  involved  in  the 
Program  identifled  above. 

Name 

Date    

(c)  A  blanket  certificate  for  a  series  of 
imports  imder  a  specific  NASA 
international  program  or  prociuement  is 
authorized  but  shall  require  written 
verification  by  a  NASA  official 
designated  by  a  Director  of  a  receiving 
NASA  Installation  that  the  articles 
received  meet  the  conditions  of  the 
certificate.  The  blanket  certificate  shall 
be  in  the  form  of  the  certifications  set 
forth  in  paragraphs  (a)  or  (b)  of  this 
section,  as  appropriate,  but  shall 
include  the  following  paragraph  at  the 
end  thereof: 

Before  this  certification  is  used  to  obtain 
dut>--&ee  entry  of  these  articles,  a  cognizant 
NASA  official  at  t^e  receiving  NASA 
Installation,  who  is  designated  by  the 
Installation  Director,  shall  verify  in  writing 
that  specifically  identified  articles  to  be 
entered  on  a  particular  date  are  the  articles 
described  in  this  certificate  or  its 
attachments.  This  verification  and  this 
certification  shall  be  presented  to  the  U.S. 
Customs  Service  at  the  time  entry  for  the 
particular  articles  is  sought. 

Name 

Date    


With  respect  to  articles  represented  to 
be:  prociuements  by  NASA;  or  imports 
to  implement  international  programs  of 
NASA  to  which  NASA  will  take  title,  or 


foreign-owned  articles  for  use  in  a 
NASA  international  program,  the  NASA 
official  issuing  the  blanket  certificate 
shall  review  the  proposed  articles  and 
approve  their  eligibility  for  duty-free 
entry.  A  description  of  these  articles 
shall  either  be  referred  to  in  the  blanket 
certificate  and  provided  in  Form  CF 
7501  (Entry  Summary)  for  proctirements 
or  attached  to  the  certificate  for  imports 
to  implement  NASA  international 
programs,  as  appropriate. 

$1217.105    ProMdurM. 

(a)  Requests  for  certification  shall  be 
forwarded  to  an  appropriate  NASA 
official  or  designee  as  provided  for  in 
§1217.103  of  this  part. 

(b)  Each  request  for  certification  shall 
be  accompanied  by: 

(1)  A  proposed  certificate  as  provided 
for  in  §  1217.104  of  this  part; 

(2)  Tlie  information  and 
documentation  required  by  19  CFR 
10.102(a),  including  invoice 
dociunentation  or  a  description  of 
covered  articles;  and 

(3)  The  anticipated  date  of  entry  of 
entry  and  port  of  entry  for  each  article. 
If  the  article  is  to  be  transported  in  bond 
from  the  port  of  arrival  to  another  port 
of  entry  in  the  United  States,  identify 
both  ports. 

(c)  The  signed  certificate  and  its 
attachment(s)  will  be  forwarded  to  the 
NASA  Installation  responsible  for  duty- 
bee  entry  of  the  materials,  unless  issued 
at  such  Installation  by  an  authorized 
official  in  accordance  with  §  1217.103(c) 
of  this  part.  These  documents  shall  be 
presented  to  an  appropriated  Customs 
official  at  the  port(s)  of  entry.  The 
procediues  specified  in  19  CFR  10.102 
will  be  followed  by  the  NASA 
Installation  in  obtaining  duty-free  entry 
at  the  Customs  port(s)  of  entry.  The 
NASA  Installation  should  ensure  that,  at 
the  time  the  articles  are  to  be  released 
after  Customs  entry,  the  custody  of  the 
imported  articles  is  transferred  directly 
from  the  carrier  or  from  the  U.S. 
Customs  Service  to  the  NASA 
Installation,  its  agent,  or  the  launch 
service  customer  in  the  case  of  a  Launch 
and  Associated  Services  Agreement. 

(d)  If  articles  prociued  under  contract 
by  NASA  are  imported  prior  to 
compliance  with  these  procedures  and 
it  is  essential  that  the  articles  be 
released  from  Customs  custody  prior  to 
such  compliance,  the  procediues 
outlined  in  19  CFR  10.101  may  be 
followed  by  cognizant  NASA  officials  to 
secure  the  release  of  the  articles  from 
Customs  custody.  To  the  extent 
appUcable,  the  procedures  in  §  1217.105 
of  this  part  shall  be  followed  when  time 
permits  to  obtain  duty-free  entry  for  the 
articles  released  fit>m  Customs  custody. 


f  1217.106   ArtictM  brought  Into  thaUnlMd 
SMMby  NASA  front  space. 

Pursuant  to  U.S.  note  1  subchapter 
Vm  of  chapter  98,  HTSUS,  articles 
brought  into  the  customs  territory  of  the 
United  States  by  NASA  from  space  shall 
not  be  considered  an  importation,  and 
no  certification  or  entry  of  such 
materials  through  U.S.  Customs  shall  be 
required.  This  provision  is  applicable  to 
articles  brought  to  the  U.S.  from  space 
whether  or  not  the  articles  were 
launched  into  space  aboard  a  NASA 
vehicle. 

Daniel  S.  Goldin, 
Administrator. 

(PR  Doc.  97-3415  FUed  2-11-97;  8:45  am] 
MUMQ  COOE  7sie-ei-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Ratoaae  No.  34-38246;  File  No.  S7-30-«q 

FUN  3235^066 

Order  Execution  Obligations 

AGENCY:  Sectuities  and  Exchange 

Commission. 

ACTION:  Revised  compliance  dates; 

exemptive  order. 

summary:  The  Securities  and  Exchange 
Commission  is  revising  the  compliance 
dates  and  is  providing  exemptive  relief 
to  responsible  brokers  and  dealers, 
electronic  commimications  networks, 
exchanges,  and  associations  with 
respect  to  certain  Nasdaq  securities  to  " 
be  phased-in  under  Rule  llAcl-4 
("Limit  Order  Display  RiUe")  and 
amendments  to  Rule  llAcl-1  ("ECN 
Amendment")  (cumulatively  "Order 
Execution  Rules"). 
DATES:  Effective:  February  5, 1997. 
Compliance  Dates:  Compliance  with  the 
Order  Execution  Rules  shall  continue  to 
be  required  with  respect  to  exchange- 
listed  seouities  and  the  50  Nasdaq 
securities  that  were  phased-in  on 
January  20, 1997.  The  phase-in  schediUe 
with  respect  to  the  next  100  Nasdaq 
securities  shall  be  as  follows:  (1)  50 
Nasdaq  seciuities  shall  be  phased-in  on 
February  10, 1997;  (2)  an  additional  50 
Nasdaq  securities  shall  be  phased-in  on 
February  24, 1997. 

Exemptive  Relief:  The  Commission  is 
exempting  responsible  brokers  and 
dealers,  electronic  conunimications 
networks,  exchanges,  and  associations, 
until  April  14, 1997,  from  the 
requirements  of  the  Order  Execution 
Rules  with  respect  to  the  Nasdaq 
seouities  not  phased-in  tmder  such 
rules  as  of  February  24, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  Prout  Lefler.  Special  Counsel,  Gail 
Marshall-Smith,  Special  Counsel,  or 
David  Oestieicher,  Special  Counsel, 
(202)  942-0158,  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Mail 
Stop  5-1,  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  28, 1996,  the  Securities 
and  Exchange  Commission 
("Commission")  adopted  Rule  llAcl-4, 
the  "Limit  Order  Display  Rule,"  and 
amendments  to  Rule  "Acl-1,  the  "ECN 
Amendment,"  to  require  OTC  market 
makers  and  exchange  specialists  to 
display  certain  customer  limit  orders, 
and  to  publicly  disseminate  the  best 
prices  mat  the  OTC  market  maker  or 
exchange  specialist  has  placed  in 
certain  electronic  communications 
networks  ("ECNs"),  or  to  comply 
indirectly  with  the  ECN  Amendment  by 
using  an  ECN  that  furnishes  the  best 
market  maker  and  specialist  prices 
therein  to  the  public  quotation  system. 

On  January  20, 1997,  the  Order 
Execution  Rules  became  effective.  As  of 
that  date,  compliance  with  the  rules 
became  mandatory  for  all  exchange- 
traded  seciuities  and  50  Nasdaq 
secvirities.  Compliance  with  the  rules  for 
the  remaining  Nasdaq  securities  is  to  be 
completed  in  accordance  with  a 
schedule  established  by  the 
Commission.!  Under  the  previously 
annoimced  schedule,  compliance  with 
the  Order  Handling  Rules  would  have 
been  required  with  respect  to  another 
100  Nasdaq  securities  on  February  7, 
1997,  and  another  850  Nasdaq  seciuities 
on  February  28,  1997.  In  addition,  on 
March  28, 1997,  compliance  would  have 
been  required  with  respect  to  all 
remaining  Nasdaq  seciuities  under  the 
ECN  Rule,  and  with  respect  to  another 
1500  Nasdaq  securities  under  the  Limit 
Order  Display  Rule.  Thereafter, 
compliance  imder  the  Limit  Order 
Display  Rule  was  to  be  phased-in  over 
several  months. 

The  Commission  has  been  closely 
monitoring  the  implementation  of  die 
Order  Execution  Rules,  and  recently 
received  two  letters  from  representatives 
of  numerous  industry  participants 
("Industry  Letters")  requesting  that  the 
Commission  adopt  a  more  conservative 
schedule  for  implementing  the  Order 


Execution  Rules.^  Accordingly,  the 
Commission  has  determined  that  it  is 
appropriate  to  modify  the  schedule  to 
provide  a  more  gradual  phase-in  to 
allow  market  participants  more  time  to 
adapt  to  the  Chtler  Execution  Rules.^ 
The  new  schedule  is  as  follows:  On 
February  10, 1997,  50  Nasdaq  seoirities, 
and  on  February  24, 1997,  an  additional 
50  Nasdaq  securities,  shall  be  phased-in 
for  compliance  imder  the  Order 
Execution  Rules.*  Furthermore,  in 
response  to  the  Industry  Letters,  the 
Commission  is  exempting  responsible 
brokers  and  dealers,  electronic 
communications  networks,  exchanges, 
and  associations,  until  April  14, 1997, 
from  the  requirements  of  the  ECN 
Amendment  with  respect  to  all  Nasdaq 
securities  not  phased-in  as  of  February 
24, 1997,  and  from  the  requirements  of 
the  Limit  Order  Display  Rule  with 
respect  to  the  2350  Nasdaq  securities 
that  will  not  be  phased-in  as  of  February 
24, 1997.  Under  the  prior  schedule,  all 
Nasdaq  securities  would  have  been 
phased-in  by  March  28, 1997  for 
compUance  with  the  requirements  of  the 
ECN  Amendment.  Likewise,  850  of 
these  securities  would  have  been 
phased-in  on  February  28,  and  another 
1500  on  March  28, 1997,  for  compUance 
with  the  Limit  Order  Display  Rule. 

The  Commission  believes  it  is 
imperative  to  continue  to  phase-in 
implementation  of  the  Order  Execution 
Rules  with  respect  to  additional  Nasdaq 
securities.  The  Commission  has  granted 
exemptive  relief  to  monitor  operation  of 
the  rules  carefully,  and  wiU  develop  a 
further  phase-in  schedule  for  the 
Nasdaq  securities  not  phased-in  as  of 
February  24,  1997. 

The  Commission  finds  that  the 
modifications  of  the  compUance  dates 
described  above,  and  the  exemptive 
reUef  provided  herein  to  responsible 
brokers  and  dealere,  electronic 
communications  networks,  exchanges, 
and  associations  are  consistent  with  the 


'  See  Securities  Exchange  Act  Releaae  Nos. 
37619A  (September  6,  1997)  ("Adopting  Release"). 
37972  (November  22, 1996),  38110  (January  2, 
1997),  and  38139  (Januaiy  8. 1997).  The 
Commission  notes  that  a  broker-dealer's  duty  of 
best  execution  discussed  in  the  Adopting  Release 
applies  whether  or  not  the  security  has  been 
phased-in  under  the  Order  Execution  Rules. 


'  See  letter  from  Bernard  L  Madoff,  Securities 
Industry  Association,  to  Richard  R.  Lindsey,  dated 
January  30, 1997,  and  letter  from  John  N.  Tognino, 
Securities  Traders  Association,  to  Richard  R. 
Lindsey,  dated  January  31. 1997. 

'The  Commission  also  amended  subsection 
(a)(25)(ii)  of  the  Quote  Rule,  thereby  expanding  the 
coverage  of  the  Quote  Rule  to  all  exchange-traded 
securities.  Thereafter,  the  Commission  determined 
that  it  was  appropriate  to  make  this  aspect  of  the 
amendments  effective  April  10, 1997.  See  Securities 
Exchange  Act  Release  No.  38110,  supra  note  1.  The 
present  order  does  not  change  that  date  and, 
therefore,  the  elective  date  of  subsection  (a)(2S)(ii) 
of  the  Quote  Rule  remains  April  10, 1997. 

<  Currently,  compliance  with  the  Order  Handling 
Rules  is  required  for  50  of  the  1000  Nasdaq 
securities  with  the  highest  average  daily  trading 
volume  These  50  securities  have  been  identified  by 
Nasdaq.  Similarly,  Nasdaq  is  to  identify  the  next 
two  groups  of  50  stocks  to  be  phased-in  under  the 
Order  Handling  Rules. 


pubUc  interest,  the  protection  of 
investors  and  the  removal  of 
impediments  to  and  perfection  of  the 
mechanism  of  a  national  market  system. 

For  the  Commission,  by  the  Divition  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30(a)(28),  (61).  and 
(62). 

Dated:  Fetmiary  5, 1997. 
Margaret  H.  McFaiiand, 
Deputy  Secntary. 

[FR  Doc  97-3432  Filed  2-11-97;  8:45  am] 
■LLMQ  OOOC  W10-ei-M 


17  CFR  Part  240 

[RetesM  No.  34-38245;  FHe  No.  87-41-03] 

RIN3235-AF91 

Reporting  Requirements  for  Broilers  or 
Dealers  Under  the  Securities  Exchange 
Act  of  1934 

AGENCY:  Seciuities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  broker-dealer  record 
preservation  rule  to  allow  broker-dealers 
to  employ,  imder  certain  conditions, 
electronic  storage  media  to  maintain 
records  required  to  be  retained.  The 
amendments  reflect  a  recognition  of 
technological  developments  that  will 
provide  economic  as  well  as  time-saving 
advantages  for  broker-dealers  by 
expanding  the  scope  of  recordkeeping 
options  while  at  the  same  time 
continuing  to  require  broker-dealers  to 
maintain  records  in  a  manner  that 
preserves  their  integrity.  The 
Commission  is  also  issuing  an 
interpretation  of  its  record  preservation 
rule  relating  to  the  treatment  of 
electronically  generated 
communications. 
EFFECTIVE  DATE:  The  amendments 
become  effective  April  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  MacchiaroU,  Associate 
Director  (202/942-0132).  Peter  R. 
Geraghty,  Assistant  Director  (202/942- 
0177)  or  Barbara  A.  Stettner,  Staff 
Attorney  (202/942-0734),  Division  of 
Market  Regulation,  Secririties  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Mail  Stop  5-1,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION 

I.  Introduction 

On  July  9, 1993,  the  Commission 
issued  a  release  ("Proposing  Release") 
requesting  comment  on  proposed 
amendments  to  its  broker-dealer  record 
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preservation  rule.  Rule  17a— 4,  >  that 
would  allow  broker-dealers  to  employ, 
imder  certain  conditions,  optical  storage 
technology.^  The  proposed  amendments 
also  would  codify  a  staff  no-action 
position  that  allows  broker-dealers  to 
use  microfiche  as  a  storage  medium.^ 
Simultaneous  with  the  issuance  of  the 
Proposing  Release,  the  Division  of 
Market  Regulation  ("Division"),  with 
the  concurrence  of  the  Commission, 
issued  a  no-action  letter  allowing 
broker-dealers  to  utilize  optical  storage 
technology  immediately,  imder  certain 
conditions.'*  Based  on  the  comments 
received  and  the  experience  gained  by 
the  Commission  under  the  no-action 
letter,  the  Commission  is  adopting  the 
proposed  amendments  with  certain 
changes  discussed  herein. 

Set  forth  below  is  a  sununary  of  the 
proposed  amendments,  a  summary  of 
the  comment  letters  received  in 
response  to  the  Proposing  Release,  a 
description  of  the  final  rule 
amendments,  and  an  interpretation 
relating  to  the  retention  of  electronically 
generated  communications.  The 
Commission  is  also  providing  notice  of 
a  staff  related  no-action  position 
regarding  other  recordkeeping 
requirements  under  the  Securities 
Exchange  Act  of  1934  ("Exchai^  Act"). 

The  Commission's  Proposal 

The  Commission  proposed  to  amend 
its  record  retention  rule,  Rule  17a-4,  to 
expand  broker-dealer  record  retention 
options  by  permitting  broker-dealers  to 
use  optical  storage  technology  for 
information  required  to  be  maintained 
under  these  rules.  The  Proposing 
Release  described  optical  storage 
technology  as  storage  technology  which 
"allows  for  digital  data  recording  in  a 
non-rewriteable,  non-erasable  format, 
such  as  wmte  once,  read  many 
("WORM")*  *  *.  Non-rewriteable 
optical  storage  records  digital 
information  by  employing  a  laser  heat 
source  to  bum  a  pattern  on  a  metallic 
film  on  a  disk  surface  that  can  hold 
billions  of  bytes  of  data." 

In  the  Proposing  Release,  the 
Conunission  noted  the  importance  for 
recordkeeping  of  ready  access, 
reliability,  and  permanence  of  records. 


■  17  CFR  240.17»-t.  Rule  17a-4  seU  fcrth  the 
records  to  be  preserved  by  certain  exchange 
members,  brokers,  and  dealers. 

'Securities  Exchange  Act  Release  No.  32609  (]uly 
9. 1993).  58  FR  38092  Ouly  IS.  1993). 

>  Latter  from  Nelson  S.  Kibler.  Assistant  Director, 
Division  of  Market  Regulation.  SEC  to  Robert  F. 
Price,  Alex.  Brown  ft  Sons  (November  3,  1979). 

*  Letter  from  Michael  A.  Macchiaroli,  Associate 
Director.  Division  of  Market  Regulation,  SEC  to 
Michael  D.  Udoff.  Chairman,  Ad  Hoc  Record 
Retention  Committee.  Securities  Industry 
Aaaadation  ("SIA")  (June  IB,  1993). 


Therefore,  the  proposed  rule  included 
safeguards  against  data  erasure, 
provisions  for  immediate  verification  of 
the  stored  material,  and  requirements 
for  back-up  facilities.  Specifically,  the 
conditions  included  requirements  that 
broker-dealers  using  optical  disk  storage 
systems  employ  non-rewriteable,  non- 
erasable technology  that  verifies 
automatically  the  quality  and  accuracy 
of  the  optical  storage  recording  process, 
duplicate  in  a  separate  optical  disk  all 
information  preserved  and  maintained 
by  means  of  optical  storage  technology, 
serialize  the  original  and  duplicate 
optical  disks,  and  time-date  the 
information  placed  on  the  optical  disks. 
In  addition,  to  facilitate  full  access  to 
records  during  examinations  by  the  self- 
regulatory  organizations  ("SROs")  and 
the  Commission,  broker-dealers  would 
be  required  to  index  the  optical  disks 
and  place  the  index  on  optical  disk,  and 
would  be  required  to  have  the  capability 
to  readily  reproduce  records  kept  on 
optical  disks  in  any  medium  acceptable 
under  the  final  rule  amendment,  as 
required  by  the  SROs  and  the 
Commission. 

The  Proposing  Release  also  solicited 
comment  regarding  the  adequacy  of 
optical  disk  technology  to  preserve 
handwritten  records  or  records  that 
contain  handwritten  text,  given  the 
difficiUties  associated  with  detecting 
alterations  made  to  handwritten  text 
preserved  through  optical  disk 
technology.^ 

The  Commission  received  13 
comment  letters  in  response  to  the 
Proposing  Release.^  Several  commenters 
explained  that  the  description  of  optical 
storage  technology  in  the  Proposing 
Release  included  only  one  specific  type 
of  writing  technology  known  as  ablative 
writing,^  and  requested  clarification  that 
the  final  rule  would  apply  to  other 
forms  of  optical  disk  teclmology  that 
met  the  requirements  of  the  rule.  In 
addition,  a  few  commenters  objected  to 
limiting  the  acceptable  storage  medium 
to  optiad  disk  technology  and 
recommended  that  the  rule  apply  to 
other  electronic  storage  media. 


'  In  response  to  these  concerns,  the  Division's  no- 
action  letter  permitted  optical  storage  of  all  paper 
records,  including  handwritten  records,  except 
those  records  required  to  be  made  under  paragraphs 
(a)(6)  and  (a)(7)  of  Rule  17a-3  (proprietary  and 
customer  order  tickets). 

*The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  Commission's  public 
reference  room  located  at  450  Fifth  Street,  NW., 
Washington,  DC.  (File  No.  S7-21-fl3). 

'  Ablative  technology  means  that,  by  use  of  a 
laser,  a  pattern  is  burned  onto  a  metallic  film  on 
an  optical  disk.  Other  methods  of  optical  disk 
technology  utilize  a  laser  to  record  information  onto 
the  optical  disk,  but  unlike  ablative  technology,  the 
laser  doea  not  necessarily  "bum"  a  pattern  onto  the 
disk. 


including  optical  tape.*  More  recently, 
the  SIA  requested  clarification  as  to 
whether  the  Commission  considers  CD- 
ROM  to  be  a  form  of  optical  disk 
technology.'  Commenters  that 
addressed  the  issue  of  the  adequacy  of 
optical  disk  technology  in  preserving 
handwritten  records  or  records  that 
contain  handwritten  text  objected  to  any 
restrictions  on  the  types  of  records 
broker-dealers  can  maintain  using 
optical  storage  technology. 

n.  Description  of  Rule  Amendments 

A.  Scope  of  Permissible  Electronic 
Storage  Media 

In  the  Proposing  Release,  the 
Commission  did  not  intend  the 
definition  of  optical  storage  technology 
to  include  only  an  ablative  methodology 
of  storage.  The  Commission  recognizes 
that  other  methods  of  electronic  storage 
technology  exist,  including  optical  tape 
and  CD-ROM,  which  are  available  in  a 
WORM,  non-rewriteable  version.'"  The 
Commission  is  adopting  a  rule  today 
which,  instead  of  specifying  the  type  of 
storage  technology  that  may  be  used, 
sets  forth  standards  that  the  electronic 
storage  media  must  satisfy  to  be 
considered  an  acceptable  method  of 
storage  imder  Rule  17a-4.  Specifically, 
because  optical  tape,  CEMIOM,  and 
certain  other  methods  of  electronic 
storage  are  available  in  WORM  and  can 
provide  the  same  safeguards  against 
data  manipulation  and  erasure  that 
optical  disk  provides,  the  final  rule 
clarifies  that  broker-dealers  may  employ 
any  electronic  storage  media  that  meets 
the  conditions  set  forth  in  the  final 
rule." 

B.  Handwritten  Records 

In  the  Proposing  Release/the 
Commission  expressed  concern  and 
requested  comment  regarding  the  use  of 
optical  disk  technology  to  preserve 


■  The  SL\  commented  that  optical  tape  provides 
the  same  safeguards  agaiiut  data  erasure  and 
manipulation  as  optical  disk  provides  but  allows  for 
storage  of  greater  amounts  of  data.  Letter  from 
Michael  D.  Udoff,  Chairman,  Ad  Hoc  Record 
Retention  Committee  of  the  SIA  to  Jonathan  G.  Katz, 
Secretary,  SEC  (September  30, 1993). 

*  Letter  bt>m  Mark  A.  Egert,  Assistant  General 
Counsel,  SIA  to  Michael  A.  Macchiaroli,  Associate 
Director,  Division  of  Market  Regulation,  SEC 
(February  15, 1996)  (arguing  that  CI>-ROMs  are 
simply  one  of  several  different  optical  disk  sizes 
that  are  commercially  available.) 

■°The  Conunission  understands  that  additional 
methods  also  available  in  a  WORM,  non-rewritable 
version  include,  for  example,  alloying,  bubble- 
forming,  moth-eye  (Plasroon),  phase-change,  dye/ 
polymer,  and  magneto-optic. 

' '  The  amendment  the  Commission  is  adopting 
today  also  permits  the  use  of  "micrographic  media" 
which  is  defined  to  include  microfilm  or 
microfiche,  or  any  similar  media,  which  codifies  an 
earlier  Conunission  staff  no-action  position.  See 
Letter  from  Nelson  S.  Kibler,  supra  note  3. 


UMI 
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handwritten  records  and  records 
containing  handwritten  text.  As 
indicated  in  the  Proposing  Release,  the 
Commission's  primary  concern  was 
that,  firom  the  standpoint  of 
examinations  and  enforcement  of  the 
securities  laws,  optical  disk  images  (as 
well  as  microfilm  or  microfiche  images) 
make  it  difficult  to  detect  forgery  and 
alterations  made  to  handwritten  text. 

The  Commission  recognizes  that 
microfilm  is  a  form  of  record  retention 
for  handwritten  records  that  has  been 
permitted  since  1970,  and  the 
CommissioD  understands  few  broker- 
dealers  currently  keep  dociunents  in 
hard  copy  or  paper  format.  The 
Commission's  experience  since  1970 
relating  to  the  retention  of  handwritten 
records  on  microfilm  has  generally  been 
positive.  The  Commission  further 
understands  that  many  of  the  larger 
broker-dealers  no  longer  create 
traditional  order  tickets  (with  or  without 
handwritten  notations)  because  such 
broker-dealers  enter  most  orders  directly 
through  electronic  systems  which 
automatically  retain  an  electronic  record 
ofthe  trade  entry. 

In  view  of  the  existing  use  of 
microfilm  and  microfiche  for  record 
retention,  the  Commission  believes  that 
allowing  preservation  of  handwritten 
records  in  electronic  storage  media 
would  not  significantly  increase  the 
difficulty  of  detecting  forgery  or 
alterations  on  these  records. 
Accordingly,  the  Commission  is 
permitting  storage  of  handwritten 
records  and  records  containing 
handwritten  text  using  electronic 
storage  media  meeting  the  requirements 
set  forth  in  the  final  rule  adopted 
today.  >3  Nonetheless,  in  the  hiture.  if 
difficulties  arise  in  detecting  abuses  in 
handwritten  records  stored  in  electronic 
format,  the  Commission  may  revisit  this 
issue  both  with  regard  to  electronic 
storage  media,  as  well  as  microfilm  and 
microfiche.  >3 


"But  $ee  infra  note  16  and  accompuiying  text  far 
certain  limited  exceptions. 

■'Recently,  the  CommiMion  publiebed  it*  view* 
with  re*pect  to  the  use  of  electronic  media  by 
broker-dealers,  transfer  agents,  and  invectment 
adviser*  to  deliver  information  as  required  under 
the  Rxrhange  Act  and  the  Investment  Advisers  Act 
of  1940.  Securities  Exchange  Act  Releese  Na  37182 
(May  9, 1996),  61  FR  24644  (May  15,  1996)  ("May 
Interpretive  Release").  As  the  Commission  noted  in 
the  May  Interpretive  Release,  the  staff  of  the 
Division  also  reminds  broker-dealers,  transfer 
agents,  and  clearing  agencies  of  their 
reaponsibilities  to  prevent,  and  the  potential 
Uability  associated  with,  unauthorixad  transactions. 
In  this  regard,  broker-dealers,  transfer  agents,  and 
clearing  agencies  should  have  reasonable  assurance 
that  information  preserved  by  means  of  electronic 
storage  media,  including  customer  signatures,  is 
authentic  See  id.  at  note  29. 


C  Creation  of  a  Duplicate  Record 

The  Proposing  Release  would  have 
required  a  broker-dealer  to  copy  all  of 
the  information  contained  on  an  original 
disk  onto  a  separate,  duplicate  disk.  The 
SLA  commented  that  broker-dealers 
should  be  permitted  to  store  the 
duplicate  record  on  any  medium 
acceptable  under  Rule  17a-4.  The  SIA 
explained  that  clearing  firms  frequently 
have  to  provide  copies  of  records  to 
their  correspondent  firms  that  may  not 
have  optical  disk  technology.  Therefore, 
according  to  the  SIA,  clearing  firms  may 
be  obligated  to  maintain  certain  records 
in  another  media  for  the 
correspondents'  use.''*  The  Commission 
agrees  that  it  is  appropriate  to  permit 
storage  of  the  duplicate  record  on  any 
medium  acceptable  under  Rule  17a-4, 
and  accordingly,  the  final  amendments 
reflect  this  change.'^ 

D.  Audit  System  Requirement 

The  Proposing  Release  woidd  have 
required  a  broker-dealer  to  "have  in 
place  an  audit  system  providing  for 
accountabiUty  regarding  all  access  to 
records  maintained  and  preserved  using 
optical  storage  technology  and  any 
changes  made  to  every  original  and 
duplicate  optical  disk."  Commenters 
sought  clarification  as  to  whether  this 
provision  requires  maintenance  of  a  log 
of  all  persons  who  have  the  capabihty 
or  authority  to  access  optical  disks,  or 
maintenance  of  a  log  indicating  each 
instance  where  data  is  added  to  a  disk. 
Tlie  nde  adopted  by  the  Commission 
today  requires  an  audit  system  to  be 
utilized  only  when  records  required  to 
be  maintained  under  Rule  17a-4  are 
being  entered  or  when  any  additions  to 
existing  records  are  made.  Therefore,  an 
audit  record  is  not  required  when  a 
record  is  accessed  but  cannot  be  altered 
by  the  reader. 

E.  Third  Party  Down-Load  Provider 

The  Proposing  Release  woidd  require 
broker-dealers  to  have  arrangements 
with  at  least  one  third  party  that  has  the 
abihty  to  download  information  from 
the  broker-dealer's  electronic  storage 
system  to  anothef  acceptable  medium, 
llie  third  party  must  submit 
undertakings  to  the  SRO  for  the  broker- 
dealer  indicating  that  it  agrees  to 
promptly  fumi^  information  necessary 


'*See  Letter  from  Michael  D.  Udofl^  tupn  note 

a 

IS  Another  issue  raised  by  several  coounenters 
concerns  the  time  at  which  the  duplicate  must  be 
created.  Broker-dealers  will  be  permitted  to  %vait  to 
make  the  duplicate  until  the  original  optical  disk 
is  full,  provided  that  broker-dealers  maintain  the 
duplicate  data  on  another  acceptable  medium  such 
as  paper  or  micrographic  media  until  it  creates  the 
duplicate  optical  disL 


for  the  Commission's  staff  and  its 
designees  to  download  information  fix)m 
a  broker-dealer's  electronic  storage 
system  to  another  acceptable  medium, 
and  take  reasonable  steps  to  provide 
access  to  information  contained  on  a 
broker-dealer's  electronic  storage 
system.  The  Commission  is  adopting 
this  requirement  substantially  as 
proposed. 

F.  Escrow  Agent 

Under  the  Proposing  Release,  broker- 
dealers  would  be  reqi^red  to  keep 
current  all  information  necessary  to 
download  records  and  indices  stored  on 
optical  disks.  Alternatively,  broker- 
dealers  who  use  outside  service  bureaus 
to  preserve  records  coidd  place  in 
escrow  and  keep  current  a  copy  of  the 
information  necessary  to  access  the 
format  (i.e.,  the  logical  layout)  ofthe 
optical  disks  and  to  download  records 
stored  on  optical  disks.  This  condition 
was  intended  to  ensure  access  to 
information  preserved  on  optical  disks 
when  the  broker-dealer  is  no  longCT 
operational,  when  the  broker-dealer 
refuses  to  cooperate  with  investigative 
efforts  of  the  Commission  or  the  SROs, 
or  when  the  optical  disk  has  not  been 
properly  indexed.  The  SIA  commented 
that  they  believed  this  requirement 
duplicated  the  required  third  party 
undertaking  in  the  proposed 
amendments.  The  third  party 
imdertaking  was  intended  to  act  as  a 
back-up  to  the  escrow  requirement,  and 
therefore  the  Commission  does  not  agree 
that  it  would  be  unnecessary  and 
duplicative  to  require  broker-dealers  to 
keep  or  escrow  the  information 
necessary  to  download  records  from 
optical  (hsk.  Accordingly,  the  final  rule 
adopted  today  includes  such  proposed 
requirement. 

m.  Sta£f  No-Action  Position 

The  Commission  also  is  providing 
notice  that  the  staff  of  the  Division  will 
not  recommend  enforcement  action  to 
the  Commission  if  broker-dealers, 
transfer  agents,  and  clearing  agencies  - 
fulfill  their  record  retention  and 
preservation  requirements  set  forth  in 
the  following  rules  under  the  Exchange 
Act  by  using  electronic  storage  media  as 
permitted  by  the  final  amendments  to 
Rule  17a-4(f)  described  herein: 
Rule  3a51-l  (17  CFR  240.3a51-l) 
Rule  15a-6  (17  CFR  240.15a-6) 
Rule  15C1-7  (17  CFR  240.15cl-7) 
Rule  15c2-5  (17  CFR  240.15c2-5) 
Rule  15C2-11  (17  CFR  240.15c2-ll) 
Rule  15C3-1  (17  CFR  240.15c3-l) 
Rule  15c3-3  (17  CFR  240.15c3-3) 
Rule  15g-3  (17  CFR  240.15g-3) 
Rule  15g-4  (17  CFR  240.15g-4) 
Rule  15g-5  (17  CFR  240.15g-S) 


Federal  Riy«t«r  /  Vol  62,  No.  29  /  Wednesday,  Febmary  12,  1997  /  Rules  and  Regulations     6473 


•472     Fadaral  Bagistar  /  VoL  62,  Na  29  /  Wednesday.  February  12.  1997  /  Rules  and  Regulations 


Rule  15g-6  (17  CFR  240.15g-6) 
Rule  17a-2  (17  CFR  240.17a-2) 
Rule  17a-5  (17  CFR  240.17a-5) 
Rule  17a-6  (17  CFR  240.1 7ft-6) 
Rule  17»-7  (17  CFR  240.17a-7) 
Rule  17a-a  (17  CFR  240.17a-8) 
Rule  17f-l  (17  CFR  240.17f-l) 
Rule  17f-2  (17  CFR  240.17f-2) 
Rule  17Ad-6  (17  CFR  240.17Ad-6) 
Rule  17Ad-10  (17  CFR  240.17Ad-10) 
Rule  17Ad-ll  (17  CFR  240.17Ad-ll) 
Rule  17Ad-13  (17  CFR  240.17Ad-13) 
Rule  17Ad-15  (17  CFR  240.17Ad-15) 

The  staff  of  the  Division  believes  that 
the  recordkeeping  requirements  under 
Exchange  Act  Rules  15g-2  and  lSg-9  '^ 
should  not  be  met  by  means  of 
electronic  storage  media,  and  the 
records  required  by  such  rules  should 
be  maintained  and  preserved  in  paper 
format  for  the  prescribed  time  period. 
Rules  15g-2  and  15g-9  require  broker- 
dealers  to  obtain  from  a  ciistomer  prior 
to  effecting  transactions  in  penny  stocks 
(1)  a  manually  signed  acknowledgement 
of  the  receipt  of  a  risk  disclosure 
document,  (2)  a  written  agreement  to 
transactions  involving  penny  stocks, 
and  (3)  a  manually  signed  and  dated 
copy  of  a  written  suitability  statement. 
Because  the  Commission,  in  the  May 
Interpretative  Release,  did  not  permit 
the  use  of  electronic  media  to  satisfy  the 
requirements  of  Rules  15g-2  and  15g-9, 
the  staff  of  the  Division  believes  it 
would  not  be  appropriate  to  permit  the 
storage  of  records  required  by  such  rules 
using  electronic  storage  media.  ■'' 

IV.  Electronic  Communications 

Finally,  the  Commission  is  aware  that 
many  questions  have  been  raised 
regarding  the  applicability  of  Ride  17a- 
4(bM4)  to  electronic  mail 
nommunications  ("e-mail")  and  Internet 
communications.  In  the  May 
Interpretive  Release,  the  Commission 
discussed  its  beliefs  regarding  the 
adaptation  of  SRO  supervisory  review 
requirements  governing 
communications  with  customers  to 
accommodate  the  use  of  electronic 
communications  by  broker-dealers.  The 
C(»nmission  recommended  that  the 
SROs  work  with  broker-dealers  with 
respect  to  the  adaptation  of  such  rules 
and  reconunended  that  the  SRO  rules 
concerning  the  supervisory 
requirements  for  electnmic 
communications  "should  be  based  on 
the  content  and  audience  of  the  message 
and  not  merely  the  electronic  form  of 
the  communication."  '^ 


The  Commission  understands  that 
broker-dealers  use  e-mail  and  the 
Internet  to  communicate  important 
information  relating  to  the  broker- 
dealer's  business  internally,  to 
customers,  and  to  the  general  public. 
The  Commission  is  also  aware  that 
many  broker-dealers  use  such  electronic 
systems  to  communicate  about  issues 
imrelated  to  the  business  of  the  broker- 
dealer.  Consistent  with  the 
Commission's  recommendation  to  the 
SROs  regarding  the  appropriate 
standard  for  prior  supervisory  review 
for  electronic  communications,  the 
Commissicm  believes  that  for  record 
retention  purposes  under  RxUe  17a-4, 
the  content  of  the  electronic 
commimication  is  determinative,  and 
therefore  broker-dealers  must  retain 
only  those  e-mail  and  Internet 
communications  (including  inter-office 
communications)  which  relate  to  the 
broker-dealer's  "business  as  such." 

V.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Regidatory  FlexibiUty  Act,  which 
became  effective  on  January  1, 1981, 
imposes  procedural  steps  applicable  to 
agency  rulemaking  that  has  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  " 
The  Chairman  of  the  Commission  has 
certified  pursuant  to  the  Regulatory 
Flexibility  Act  that  the  final 
amendments  to  Rule  17a-4  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  the  amendments  do  not  alter 


■•17  CFR  240.158-2  and  240.15^. 
.  '^Sw  May  Interpretive  Kalaaaa  at  note  Sa 
'  '■  See  id.  at  note  5.  The  Commission  note*  that 
the  New  York  SIdcIl  Exchange.  Inc  ("NYSE")  has 
submitted  a  proposal  to  modify  its  supervisory  rules 


which  will  require  prior  supervisory  review  of 
those  communications  with  the  general  public  and 
customers  which  include  advertisements,  market 
letters,  sales  literature,  and  similar  types  of 
communications,  as  well  as  research  reports.  The 
proposal  also  requires  members  to  develop 
reasonable  procedures  for  review  of  registered 
representatives'  communications  with  the  public 
relating  to  their  business.  See  File  No.  SR-NYSE- 
96-26. 

>*  Although  Section  601(b)  of  the  Regulatory 
Flexibility  Act  defines  the  term  "small  entity,"  the 
statute  permits  agencies  to  formulate  their  own 
definitions.  The  Commission  has  adopted 
definitions  of  the  term  "small  entity"  for  purposes 
of  Commission  rulemaking  in  accordance  with  the 
Regulatory  Flexibility  Act.  tRosb  definitions  are  set 
forth  in  Rule  0-10, 17  CFR  240.0-10.  See  Securities 
Exchange  Act  Release  No.  18452  (January  28, 1982), 
47  FR  5215  (February  4, 1982).  A  broker-dealer  is 
a  "small  business"  or  "small  organization"  under 
Rule  0-10  if  the  broker-deeler  (i)  had  total  capita) 
(net  worth  plus  subordinated  liabilities)  of  less  than 
$500,000  on  the  date  in  the  prior  fiscal  year  as  of 
which  its  audited  financial  statements  were 
prepared  pursuant  to  17  CFR  240.17-5(d)  or,  if  not 
required  to  file  such  statements,  a  broker-dealer  that 
had  total  net  capital  (net  worth  plus  subordinated 
liainlities)  of  less  than  $500,000  on  the  last  business 
day  of  the  preceding  fiscal  year  (or  in  the  time  that 
it  has  been  in  business,  if  shorter):  and  (ii)  is  not 
affiliated  with  any  person  (other  than  a  natural 
person)  that  is  not  a  small  business  or  small 
organization  as  defined  in  17  CFR  240.0-10. 


the  regulatory  requirements  for  broker- 
dealers  using  currently  accepted  media 
for  record  retention  purposes  (i.e., 
paper,  microfilm,  or  microfiche).  A  copy 
of  the  certification  is  attached  to  this 
release  as  Appendix  A. 

VL  Paperwork  Reduction  Act 

In  connection  with  the  Proposing 
Release,  on  August  12, 1993,  notice  was 
published  in  the  Federal  Register^ 
that,  pursuant  to  the  Paperwork 
ReductiMi  Act  of  1980  ("Old  PRA"),  »• 
the  Commission  had  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  request  for  approval  of  the 
proposed  amendments  to  Rule  17a-4. 
No  comments  were  received  with 
respect  to  the  notice.  The  OMB  control 
number,  3235-0279,  was  originally 
issued  in  1993  and  was  reauthorized  on 
June  30, 1996.  Comment  was  sought 
with  respect  to  the  reauthorization  and 
no  comment  was  received.  ^  The  OMB 
niunber  was  issued  pursuant  to  the  Old 
PRA,  prior  to  the  amendment  of  such 
act  in  1995. 

The  Proposing  Release  included 
certain  requirements  that  would  be 
unique  to  broker-dealers  which  chose  to 
use  optical  storage  systems  and  which 
qualified  as  collections  of  information 
imder  the  Old  PRA.  The  final  rule 
amendments  do  not  contain  substantive 
modifications  to  the  collections  of 
informaticm  originally  set  forth  in  the 
Proposing  Release.  The  collection  of 
information  is  in  accordance  with  the 
clearance  requirements  of  44  U.S.C. 
3S07.  The  final  amendments  clarify  that 
broker-dealers  may  use  any  electronic 
storage  media  that  meets  the 
requirements  of  the  rule.  Since  the  final 
rule  amendment  expands  the  scope  of 
recordkeeping  options  and  does  not 
alter  the  options  currently  permitted 
under  the  rule,  broker-dealers  may 
chose  to  continue  to  store  information 
using  paper,  microfilm,  or  microfiche, 
or  may  diose  to  employ  electronic 
storage  media  as  permitted  by  the  final 
rule  amendments.  If  broker-dealers 
chose  the  electronic  storage  media 
option,  then  compliance  with  the 
collection  of  information  requirement  is 
mandatory. 

A.  Collection  of  Information  Under  Rule 
17a-4 

Under  the  final  rule  amendments, 
users  of  electronic  storage  media  must 
have  in  place  an  audit  system  that 
provides  for  accoimtability  regarding 
inputting  of  records  required  to  be 
maintained  and  preserved  pursuant  to 


»5S  PR  42992  (August  12. 1993). 

»44U.S.C3501etseq. 

»ei  FR  14586  (April  2, 1996). 


UMI 
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Rules  17a-3  and  17a-4  to  electronic 
storage  media  and  inputting  of  any 
changes  made  to  every  ori^nal  and 
duplicate  record  maintained  and 
preserved  thereby.  Although  the 
Commission  is  not  specifying  the 
contents  of  each  audit  system,  data 
automatically  or  otherwise  stored  (in  the 
computer  m  in  hard  copy)  regarding 
inputting  of  records  and  changes  to 
existing  records  will  be  part  of  that 
system.  The  Commission  envisions  that 
names  of  individuals  actually  inputting 
records  and  making  particular  changes, 
and  the  identity  of  documents  changed 
and  the  identity  of  new  documents 
created,  are  the  kind  of  information  that 
automatically  would  be  collected 
pursuant  to  the  audit  system 
requirement.  The  results  of  the  audit 
system  must  be  available  for 
examination  by  the  staffs  of  the 
Commission  and  the  appropriate  SROs 
and  must  be  preserved  for  the  time 
required  for  the  audited  records. 

m  addition,  the  entity  employing  the 
electronic  storage  media  must  organize 
and  index  all  information  maintained 
on  both  original  and  duplicate 
electronic  storage  media,  and  each 
index  must  be  duplicated.  The  entity 
emplojring  the  technology  must  also 
maintain,  keep  ourent,  and  provide 
promptly  upon  request  by  the 
Commission  or  SROs  all  information 
necessary  to  access  records  and  indexes 
stored  on  electronic  storage  media,  or 
escrow  and  keep  current  a  copy  of  the 
physical  and  logical  file  format,  the  field 
format  of  all  different  information  types 
written  on  the  electronic  storage  media 
and  the  source  code,  together  with 
appropriate  documentation  and 
information  necessary  to  access  records 
and  indexes. 

The  recordkeeping  requirements 
described  above  are  unlikely  to  prove 
biudensome  to  users  because  the 
recordkeeping  requirements  are 
specifically  tied  to  the  design  and  use  of 
electronic  storage  media.  To  the  extent 
that  the  final  rule  amendments  create 
any  burden  on  users,  however,  such 
burden  should  be  small,  even  negligible, 
relative  to  the  reduced  recordkeeping 
burden  that  will  result  from  broker- 
dealers'  ability  to  use  electronic  storage 
media. 

B.  Proposed  Use  of  the  Information 

The  information  contained  in  the 
records  required  to  be  preserved  by 
those  8ub)ect  to  Rule  17a-4  will  be  used 
by  examiners  and  other  representatives 
of  the  Commission  and  the  SROs  to 
ensure  that  broker-dealers  are  in 
compUance  with  applicable  financial 
responsibility,  antifraud,  and 
antimanipulation  rules  as  well  as  other 


rules  and  regulations  of  the  Commission 
and  the  SRC)s.  The  collections  of 
information  generally  will  not  be  made 
publicly  available.  The  ultimate  purpose 
of  the  final  amendment  is  the  protection 
of  investors. 

Vn.  SUtutory  Analysis 

Pursuant  to  the  Seciuities  Exchange 
Act  of  1934  and  particularly  section 
17(a)(1)  thereof.  15  U.S.C.  78q(a)(l),  the 
Commission  is  adopting  amendments  to 
§  240.17a-4  of  Title  17  of  the  Code  of 
Federal  Regulations  in  the  manner  set 
forth  below. 

List  of  Subiects  in  17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  Final  Rule 

In  accordance  with  the  foregoing. 
Title  17,  chapter  U,  part  240  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  240-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934. 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77j. 
778,  77eee,  77ggg,  77iuin,  77888,  77ttt,  78c, 
78d,  78f.  78i.  78j,  78k,  78k-l,  78/.  78m,  78n, 
78o,  78p,  78q,  788.  78w,  78x,  78li{d),  79q. 
79t.  80a-20.  808-23,  80a-29,  80a-37.  80b-3. 
80b-4  and  80b-ll.  unless  otherwise  noted. 


2.  Section  240.17a-4  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S240.17a-4    Records  to  be  preserved  by 
osftsin  exchanQS  meinbers,  broksfs  and 


(f)  The  records  required  to  be 
maintained  and  preserved  pursuant  to 
$$  240.178-3  and  240.17a-4  may  be 
immediately  produced  or  reproduced  on 
"micrographic  media"  (as  defined  in 
this  section)  or  by  means  of  "electronic 
storage  media"  (as  defined  in  this 
section)  that  meet  the  conditions  set 
forth  in  this  paragraph  and  be 
maintained  and  preserved  for  the 
required  time  in  that  form. 

(1)  For  purposes  of  this  section: 
(i)  The  term  micrographic  media 

means  microfilm  or  microfiche,  or  any 
similar  medium;  and 

(ii)  The  term  electronic  storage  media 
means  any  digital  storage  medium  or 
system  and.  in  the  case  of  both 
paragraphs  (f)(l)(i)  and  (f)(l)(ii)  of  this 
section,  that  meets  the  applicable 
conditions  set  forth  in  this  paragraph  (f). 

(2)  If  electronic  storage  media  is  used 
by  a  member,  broker,  or  dealer,  it  shall 


comply  with  the  following 
requirements: 

(i)  The  member,  broker,  or  dealer 
must  notify  its  examining  authority 
designated  pursuant  to  section  17(d)  of 
the  Act  (15  U.S.C  78q(d))  prior  to 
employing  electronic  storage  media.  If 
employing  any  electronic  storage  media 
other  than  optical  disk  technology 
(including  CI)-ROM),  the  member, 
broker,  or  dealer  must  notify  its 
designated  examining  authority  at  least 
90  days  prior  to  employing  such  storage 
media.  In  either  case,  the  member, 
broker,  or  dealer  must  provide  its  own 
representation  or  one  from  the  storage 
medium  vendor  or  other  third  party 
with  appropriate  expertise  that  the 
selected  storage  media  meets  the 
conditions  set  forth  in  this  paragraph 
(f)(2). 

(ii)  The  electronic  storage  media  must: 

(A)  Preserve  the  records  exclusively 
in  a  non-rewriteable,  non-erasable 
format; 

(B)  Verify  automatically  the  quality 
and  accuracy  of  the  storage  media 
recording  process; 

(C)  SerifOize  the  original  and,  if 
applicable,  duplicate  units  of  storage 
media,  and  time-date  for  the  required 
period  of  retention  the  information 
placed  on  such  electronic  storage  media; 
and 

(D)  Have  the  capacity  to  readily 
download  indexes  and  records 
preserved  on  the  electronic  storage 
media  to  any  medium  acceptable  under 
this  paragraph  (f)  as  required  by  the 
Commission  or  the  self-regulatory 
oi'ganizations  of  which  the  member, 
broker,  or  dealer  is  a  member. 

(3)  If  a  member,  broker,  or  dealer  uses     \ 
micrographic  media  or  electronic 
storage  media,  it  shall: 

(i)  At  all  times  have  available,  for 
examination  by  the  staffs  of  the 
Commission  and  self-regulatory 
organizations  of  which  it  is  a  member, 
facilities  for  immediate,  easily  readable 
projection  or  production  of 
micrographic  media  or  electronic 
storage  media  images  and  for  producing 
easily  readable  imag^. 

(ii)  Be  ready  at  all  times  to  provide, 
and  immediately  provide,  any  facsimile 
enlargement  wbddi  the  Commissioner 
its  representatives  may  request. 

(iiij  Store  separately  from  the  original, 
a  duplicate  copy  of  the  record  stored  on 
any  medium  acceptable  under 
§240.17a-4  for  the  time  reqiiired. 

(iv)  Organize  and  index  accurately  all 
information  maintained  on  both  original 
and  any  duplicate  storage  media. 

(A)  At  all  times,  a  member,  broker,  or 
dealer  must  be  able  to  have  such 
indexes  available  for  examination  by  the 
sXbBs  of  the  Commission  and  the  seff- 
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regulatory  organizations  of  which  the 
broker  or  dealer  is  a  member. 

(B)  Each  index  must  be  duplicated 
and  the  duplicate  copies  must  be  stored 
separately  from  the  original  copy  of 
each  index. 

(C)  Original  and  duplicate  indexes 
must  be  preserved  for  the  lime  required 
for  the  indexed  records. 

(v)  The  member,  broker,  or  dealer 
must  have  in  place  an  audit  system 
provid'og  for  accountability  regarding 
inputting  of  records  required  to  be 
maintained  and  preserved  pursuant  to 
§§240.17a-3  and  240.17a-4  to 
electronic  storage  media  and  inputting 
of  any  changes  made  to  every  original 
and  duplicate  record  maintained  and 
preserved  thereby. 

(A)  At  all  times,  a  member,  broker,  or 
dealer  must  be  able  to  have  the  results 
of  such  audit  system  available  for 
examination  by  the  sta^s  of  the 
Commission  and  the  self-regulatory 
oiganizations  of  which  the  broker  or 
dealer  is  a  member. 

(B)  The  audit  results  must  be 
preserved  for  the  time  required  for  the 
audited  records. 

(vi)  The  member,  broker,  or  dealer 
must  maintain,  keep  current,  and 
provide  promptly  upon  request  by  the 
sXbBs  of  the  Commission  or  the  self- 
regulatory  organizations  of  which  the 
member,  broker,  or  broker-dealer  is  a 
member  all  information  necessary  to 
access  records  and  indexes  stored  on  the 
electronic  storage  media;  or  place  in 
escrow  and  keep  current  a  copy  of  the 
physical  and  logical  file  format  of  the 
electronic  storage  media,  the  field 
format  of  all  difibrent  information  types 
written  on  the  electronic  storage  media 
and  the  source  code,  together  with  the 
appropriate  documentation  and 
information  necessary  to  access  records 
and  indexes. 

(vii)  For  every  member,  broker,  or 
dealer  exclusively  using  electronic 
storage  media  for  some  or  all  of  its 
record  preservation  under  this  section, 
at  least  one  third  party  ("the 
undersigned"),  who  has  access  to  and 
the  ability  to  download  information 
firom  the  member's,  broker's,  or  dealer's 
electronic  storage  media  to  any 
acceptable  medium  under  this  section, 
shall  file  with  the  designated  examining 
authority  for  the  member,  broker,  or 
dealer  the  following  undertakings  with 
respect  to  such  records: 


to  any  medium  acceptable  under  Rule  17a- 
4. 

Fuithennore,  the  undersigned  hereby 
undertakes  to  take  reasonable  steps  to 
provide  access  to  information  contained  on 
the  broker's  or  dealer's  electronic  storage 
media,  including,  as  appropriate, 
arrangements  for  the  downloading  of  any 
record  required  to  be  maintained  and 
preserved  by  the  broker  or  dealer  pursuant  to 
Rules  17a-3  and  178-4  tmder  the  Securities 
Exchange  Act  of  1934  in  a  format  acceptable 
to  the  Commission's  staff  or  its  designee. 
Such  arrangements  will  provide  specifically 
that  in  the  event  of  a  bilure  on  the  part  of 
a  broker  or  dealer  to  download  the  record 
into  a  readable  format  and  after  reasonable 
notice  to  the  broker  or  dealer,  upon  being 
provided  with  the  appropriate  electronic 
storage  medium,  the  undersigned  will 
undertake  to  do  so,  as  the  Commission's  staff 
or  its  designee  may  request 
***** 

By  the  Commission. 

Dated:  February  5, 1997. 
Margaret  H.  McFariand, 
Depu  ty  Secretary. 

Note:  Appendix  A  to  the  Preamble  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A— Regulatofy  FlexibUity  Act 
Certifirarion 

I,  Arthur  Levitt,  Chairman  of  the  Securities 
and  Exchange  Commission,  hereby  certify 
pursuant  to  5  U.S.C.  605(b)  that  the  final 
amendments  to  Rule  17a— 4  set  forth  in 
Securities  Exchange  Release  No.  34-38245 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities. 
Specifically,  the  amendments  do  not  alter  the 
regulatory  requirements  for  broker-dealers 
using  currently  accepted  media  for  record 
retention  purposes  (i.e.,  paper,  microfilm,  or 
microfiche).  Instead,  the  amendments  expand 
the  record  retention  media  options  by 
allowing  broker-dealers  to  utilize  certain 
electronic  storage  media  to  store  records 
required  under  17  CFR  240.17a-3  and 
240.17a— 4.  Accordingly,  the  amendments 
will  not  change  the  impact  of  current 
regulatory  record  preservation  requirements 
on  a  substantial  number  of  small  entities. 

Dated:  January  31, 1997. 
Arthur  Levitt, 
Chairman. 

[FR  Doc.  97-342fr  Filed  2-11-97;  8:45  am] 
HUMO  COM  W10-01-P 


17  CFR  Part  240 

[fMeSM  No.  34-3t248:  File  No.  87-7-«4] 

RM  3236-AQ14 


Net  Capital  Rule 


AQENCV:  Seciuities  and  Exchange 
Commission. 


The  undersigned  hereby  undertakes  to 
fiiraish  prompUy  to  the  U.S.  Securities  and 
Exchange  Commission  ("Commission"),  its 
designees  or  representatives,  upon  reasonable    ACTION:  Final  rule, 
request,  such  information  as  is  deemed 
necessary  by  the  Commission's  or  designee's 
staff  to  download  information  kept  on  the 
broker's  or  dealer's  electronic  storaga  media 


Securities  Exchange  Act  of  1934 
("Exchange  Act"),  the  net  capital  rule, 
to  permit  broker-dealers  to  employ 
theoretical  option  pricing  models  in 
determining  net  capital  requirements  for 
lifted  options  and  related  positions. 
Alternatively,  broker-dealers  may  elect  a 
strategy-based  methodology.  The 
amendments  are  intended  to  simplify 
the  net  capital  rule's  treatment  of 
options  for  capital  purposes  and  more 
accurately  reflect  the  risk  inherent  in 
broker-dealer  options  positions. 
EFFECTIVE  DATE:  The  amendments 
become  effective  September  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  A.  Macchiaroli,  Associate 
Director  (202)  942-0131,  Peter  R. 
Geraghty,  Assistant  Director  (202)  942- 
0177,  or  Louis  A.  Randazzo,  Special 
Counsel  (202)  942-0191,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Mail  Stop  5-1,  Washington.  D.C. 
20549. 

SUPPt^MENTARY  INFORMATION: 

I.  Introduction 

The  Commission  is  adopting 
amendments  to  Rule  15c3-l  under  the 
Exchange  Act  to  permit  broker-dealers 
to  employ  theoretical  option  pricing 
models  to  calculate  required  net  capital 
for  listed  options  and  the  related 
positions  that  hedge  those  options.  In 
adopting  these  amendments,  the 
Commission  is  continuing  its  process  of 
revising  the  net  capital  rule  that  was 
contemplated  when  the  Commission 
solicited  comments  on  a  range  of  capital 
related  issues  in  1993.'  The 
amendments  being  adopted  today  were 
proposed  in  initial  form  in  March  of 
1994  and  would  allow  broker-dealers  to 
use  an  options  pricing  model  to 
determine  capital  charges  for  listed 
options  and  related  positions.^ 
Simultaneously  with  the  Commission's 
proposal,  the  Division  of  Maricet 
Regulation  ("Division")  issued  a  no- 
action  letter  allowing  broker-dealers  to 
utilize  the  options  pricing  approach 
immediately.  3  Based  on  d^e  experience 
gained  by  the  Commission  under  the  no- 
action  letter,  and  the  nature  of  the 
comments  received  during  the  public 
comment  period,  the  Commission  is 


SUMMARY:  The  Seciuities  and  Exchange 
Commission  ("Commission")  is 
amending  Rule  15c3-l  under  the 


>  Securities  Exchange  Act  Release  No.  32256  (May 
4. 1993),  58  FR  27486  (May  10, 1993)  (Xoncept 
Raleese"). 

>  Securities  Exchange  Act  Release  No.  33761 
(March  15, 1994).  59  FR  13275  (March  21, 1994) 
("Proposing  Releue"). 

>  Letter  from  Brandon  Becker,  Division  of  Market 
Regulation.  SEC  to  Maiy  L.  Bender.  First  Vice 
President.  CBOE  and  Timothy  Hinkas,  Vice 
President,  The  Options  Cleiring  Corporation 
("OCC")  (March  15. 1994)  ("1994  No-Action 
Letter"). 
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adopting  the  proposed  amendments 
.  with  certain  changes  discussed  herein. 
The  rules  will  become  e£Fective  on 
September  1, 1997;  however,  broker- 
dealers  that  desire  to  apply  the  rule 
before  the  effective  date  may  do  so. 

A.  The  Net  Capital  Rule  Generally 

The  Commission  adopted  its  first  net 
capital  rule  in  1942.*  The  rule  requires 
that  every  registered  broker-dealer 
maintain  certain  specified  minimum 
levels  of  net  capital.  The  primary 
purpose  of  the  rule  is  to  protect  the 
customers  of  a  broker-dealer  from  losses 
that  can  be  incurred  upon  the  broker- 
dealer's  failure.  Rule  15c3-l  requires 
registered  broker-dealers  to  maintain 
sufficient  liquid  assets  to  enable  those 
firms  that  fall  below  the  minimum  net 
capital  requirements  to  liquidate  in  an 
orderly  fashion  without  the  need  for  a 
formal  legal  proceeding.  The  rule 
prescribes  different  required  minimum 
levels  based  upon  both  the  method  a 
firm  adopts  in  computing  its  net  capital 
and  the  type  of  securities  business  it 
conducts.  A  firm  engaging  in  a  general 
securities  business  (which  would  allow 
the  firm  to  clear  and  carry  customer 
accoimts)  must  maintain  a  minimum  net 
capital  level  of  the  greater  of  $250,000 
or  6%  percent  of  its  liabilities  (with 
certain  exclusions),  or  if  the  finn 
chooses  the  alternative  method,  the 
greater  of  $250,000  or  2  percent  of  its 
customer-related  receivables.  The 
different  mihimiiTn  levels  of  net  capital 
for  firms  based  on  categories  of  business 
activity  are  designed  to  address  the 
perceived  risk  in  the  broker-dealers' 
business.  For  example,  if  a  broker-dealer 
carries  no  customer  accounts  and  does 
not  engage  in  certain  specified 
activities,  it  can  maintain  as  little  as 
$5,000  in  net  capital. 

Under  the  net  capital  rule,  a  broker- 
dealer  takes  its  net  worth,  computed  in 
accordance  with  generally  accepted 
accounting  principles,  deducts  certain 
illiquid  assets  (such  as  goodwrill), 
certain  percentages  from  its  proprietary 
securities  or  commodities  inventory, 
and  adds  back  certain  liabilities  to 
arrive  at  net  capital.  This  niunber  is 
then  compared  to  its  requirement  to 
determine  compliance.  Much  of  the  rule 
itself  is  comprised  of  the  haircut 
deductions  which  account  for  the 
market  and  other  risks  inherent  in  a 


*TtM  Mctk>n  8(b)  of  the  SacuritiM  Exchange  Act 
that  was  adopted  in  1934  contained  a  rudimentary 
net  capital  latio  leqtiirement  for  member*  of 
natioMl  tecuritiaa  exchanges  and  broker-dealer* 
conducting  business  throtigh  members.  In  1942,  the 
Commission  adopted  its  fint  net  capital  rule. 
Section  80>)  was  repealed  by  section  5(2)  of  the 
Securities  Act  Amendment*  of  1975,  which  also 
required  the  adoption  of  the  uniform  net  capital 
rule  applicable  to  all  farakernlealers. 


trading  business.  The  Ck)mmission 
believes  the  net  capital  rule  has 
performed  its  customer  protection 
function  well  over  the  years,  has 
enabled  the  Commission  and  the  self- 
regulatory  organizations  ("SROs")  to 
identify  financial  problems  at  early 
stages,  and  has  allowed  the  Commission 
and  the  SROs  to  perform  self- 
liquidations  of  failing  securities  firms 
without  both  customer  loss  and  the 
need  for  proceedings  imder  the 
Securities  Investor  Protection  Act  of 
1970.3 

Currently,  the  net  capital  rul^ 
provides  two  basic  capital  treatments  for 
option  positions  held  by  broker-dealers. 
The  first  approach,  which  is  set  forth  in 
Appendix  A  to  Rule  15c3^1,  was 
designed  for  firms  clearing  their 
proprietary  listed  option  and  related 
positions,  and  assumes  that  the  option 
will  be  exercised  or  held  to  expiration. 
The  second  approach,  which  is  set  forth 
in  Rule  15c3-l(c)(2)(x),  is  a  premium- 
based  approach.  Both  methodologies  of 
computing  charges  provide  for  lower 
haircuts  for  certain  risk  offsetting 
positions  held  by  broker-dealers, 
although  the  premium-based  approach 
recognizes  more  types  of  offsetting 
positions  and  gives  value  for  the  portion 
of  the  premium  which  is  related  to  time. 

B.  The  Development  of  the  Options 
Pricing  Approach  to  Capital 

In  1973,  Fischer  Black  and  Myron 
Scholes  introduced  a  formula  to 
calculate  the  value  of  European  style 
options.  The  Black-Scholes  formula 
assumes  that  the  primary  factors 
affecting  the  price  of  an  option  are:  the 
value  of  the  imderlying  asset,  the 
exercise  price  of  the  option,  the 
volatiUty  of  the  tmderlying  asset,  the 
risk-fiee  rate  of  interest,  and  the 
remaining  time  to  expiration. 
Subsequent  to  the  development  of  the 
Black-Scholes  formula,  the  Cox-Ross- 
Rubinstein  binomial  pricing  formula 
was  developed.  By  calculating  different 
probable  option  values  at  various 
intervals,  the  formula  is  able  to  more 
easily  incorporate  dividends,  the  term 
structure  of  the  yield  curve,  and  the 
early  exercise  feature  of  American  style 
options.  Other  models  which  are  based 
on  the  Cox-Ross-Rubinstein  formula 
have  since  been  developed,  including 
OCC's  Theoretical  Intennaii^et 
Margining  System  ("TIMS"),  which  is 
used  to  measure  the  market  risk 
associated  with  participants'  positions 
and  to  establish  clearing  house  margin 
requirements. 

'The  sharp  mari^t  breaks  in  1987  and 
1989  made  it  imperative  for  the 
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Commission  to  review  the  adequacy  of 
the  current  options  haircut 
methodology.  The  Chicago  Board 
Options  Exchange  ("CBOE")  and  OCC 
formed  a  task  force  to  determine 
whether  a  more  rigorous  and  predictive 
approach  to  haircuts  could  be 
developed.  As  noted,  the  cvurent 
methodology  requires  that  positions  be 
allocated  to  specific  recognized 
strategies  which  are  then  haircut  at  the 
prescribed  levels.  The  aggregate  haircut 
for  a  class,  or  product  group  in  the  case 
of  indexes,  is  the  sum  of  the  haircuts 
calculated  for  each  individually 
identified  strategy.  CBOE  and  OCC 
believed  that  the  current  strategy-based 
approach  did  not  effectively  recognize 
the  risk  reduction  of  offsetting  positions 
within  a  class  or  product  group,  and 
therefore  such  approach  required 
excessive  amounts  of  capital  to  maintain 
such  offsetting  positions.  In  addition, 
CBOE  and  OCC  maintained  that  the 
haircuts  associated  with  shori, 
unhedged,  out-of-the-money  options 
were  an  insufficient  measure  of  capital 
adequacy  with  respect  to  rapid,  material 
changes  in  market  prices.  At  that  time, 
OCC  had  been  utiUzing  an  options 
pricing  model  to  establish  clearing 
house  margin  requirements.  In  addition, 
traders  and  risk  managers  had  been 
using  options  pricing  models  in  the 
development  of  trading  strategies  and 
the  management  of  market  ris^.  Thus, 
the  task  force  determined  to  explore  the 
impact  of  haircuts  calculated  through 
the  use  of  an  options  pridnc  model. 

CBOE  and  OOC  conducted  a 
preliminary  study  which  compared 
haircut  and  account  equity  data 
obtained  from  three  options  market- 
maker  clearing  firms  with  position  risk 
calculated  using  a  derivation  of  TIMS 
for  a  three  month  time  frame  in  late 
1990.  Ciurent  haircuts  and  equity  were 
compared  to  the  maximum  loss  under 
TIMS  per  class  or  product  group  for 
each  market-maker  accoimt.  This 
preliminary  study  disclosed  that 
haircuts  would  be  reduced  for  well- 
hedged,  strategy-diverse  positions,  and 
increased  for  unhedged  positions.  The 
study  further  disclosed  that  the  subject 
clearing  firms  maintained  sufficient 
capital  to  continue  in  capital 
compliance  under  the  new  approach. 
Based  upon  the  results  of  this  study,  the 
Division  invited  CBOE  and  OCC  to 
propose  a  formal  pUot  program 
specifically  designed  for  calculating 
haircuts  for  Usted  options  on  currencies, 
equities,  and  securities  and  futures 
indexes. 

The  Division,  CBOE,  and  OCC  agreed 
upon  the  criteria  to  be  used  in  the  pilot 
program,  and  OCC  staff  developed  the 
software  and  performed  the  operations 
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to  calculate  the  risk-based  haircuts. 
TIMS  was  used  to  project  prices. 
Projected  price  moves  were  calculated 
based  upon  the  closing  underlying  asset 
price  for  each  day  plus  and  minus 
moves  at  ten  equidistant  data  points 
over  a  range  of  market  movements.  The 
greatest  loss  at  any  one  of  these  points 
would  become  the  haircut.  The 
volatility  implied  from  the  closing  price 
of  the  options  series  wtis  used  for  the 
calculation  of  each  projected  price  for 
that  series.  To  account  for  liquidation 
risk,  a  minimum  charge  of  Vs  point  per 
option  contract  was  applied  when  the 
haircut  for  the  class  or  product  group 
reflected  little  or  no  market  exposure. 

The  results  of  the  pilot  program  were 
consistent  with  earlier  findings  in  that 
accounts  having  primarily  hedged 
positions  reflected  significant  haircut 
reductions;  unhedged  portfolios 
received  higher  capital  charges.  Based 
in  part  on  this  experience,  the 
Commission  issued  the  Proposing 
Release  for  comment. 

C.  The  Commission's  Proposal 

The  proposed  amendments  provided 
that,  with  respect  to  each  option  series  * 
it  clears,  OCC  would  collect  certain 
information  on  a  daily  basis.''  Using  this 
information  and  TIMS.  OCC  would 
measure  the  implied  volatility  for  each 
option  series.  After  measuring  the 
implied  volatility  for  each  option  series, 
OOC  would  input  to  the  model  the 
resulting  implied  volatility  for  each 
option  series.  For  each  option  series,  the 
model  would  calculate  theoretical 
prices  at  10  equidistant  valuation  points 
within  a  range  consisting  of  an  increase 
or  a  decrease  of  the  following 
percentages  of  the  daily  market  price  of 
the  underlying  instrument: 
(i)  +( - )  15%  ror  equity  securities  with 

a  ready  market,  narrow-based  indexes, 

and  non-high-capitalization 

diversified  indexes,* 
(ii)  +( - )  6%  for  major  market 

cxurencies,' 


*An  option  series  includes  option  contracts  of  the 
same  type  (either  a  call  or  a  put)  and  exercise  style 
covering  the  same  underlying  instrument  with  the 
same  exercise  price,  expiration  date,  and  number  of 
underlying  units.  The  Commission  notes  that  for 
the  purposes  of  the  final  amendments,  the  term 
listed  option  includes  listed  warrants. 

'Under  the  proposed  rule,  CXX  would  collect  the 
following  information:  (1)  the  dividend  streams  for 
the  underlying  securities,  (2)  interest  rates  (either 
the  current  call  rate  or  the  Eurodollar  rate  for  the 
maturity  date  which  approximates  the  expiration 
date  of  the  option),  (3)  days  to  expiration,  and  (4) 
closing  underlying  security  and  option  prices  from 
various  vendors. 

*In  order  to  avoid  confusion  with  the  designation 
of  indexes  for  margin  or  futures  eligibility,  the  final 
amendments  and  the  remainder  of  this  release  refer 
to  "broad-based"  indexes  as  "diversified"  indexes. 

*The  major  market  currencies  are:  Deutsche 
Mark.  British  Pound,  Swriss  Franc,  French  Franc, 


(iii)  +(-)  10%  for  high-capitalization 

diversified  indexes,'"  and 
(iv)  +( - )  20%  for  currencies  other  than 

major  market  currencies. 

After  the  model  calculated  the 
theoretical  gain/loss  valuations,  OCC 
would  provide  the  valuations  to  broker- 
dealers.  Broker-dealers  would  download 
this  information  into  a  spreadsheet  from 
which  the  broker-dealer  would  calculate 
the  profit/loss  for  each  of  its  proprietary 
and  market-maker  options  positions." 
The  greatest  loss  at  any  one  valuation 
point  would  be  the  haircut. '^ 

Depending  upon  the  type  of  positions 
a  broker-dealer  sought  to  offset,  a 
percentage  of  a  position's  gain  at  any 
one  valuation  point  would  offset 
another  position's  loss  at  the  same 
valuation  point.  The  proposed 
amendments  allowed  the  following 
offsets:  (1)  within  any  portfolio  type 
involving  the  same  underlying  stock, 
index,  or  currency,  100%  of  a  position's 
gain  at  any  one  valuation  point  would 
offset  another  position's  loss  at  the  same 
valuation  point;  (2)  between  qualified 
stock  baskets  (provided  the  stock  basket 
represented  no  less  than  90%  of  a  high- 
capitalization  diversified  index's 
capitalization  or  100%  of  the 
capitalization  of  a  narrow  diversified 
index)  offset  by  index  options,  or 
futiues,  or  futures  options  on  the  same 
underlying  index,  95%  of  gains  would 
offset  losses  at  the  same  valuation  point; 
(3)  among  high-capitalization 
diversified  index  options,  futures,  and 
futures  options,  90%  of  the  gain  on  oue 
high-capitalization  index  position  in  the 


Canadian  Dollar,  Japanese  Yen  and  European 
Currency  Unit. 

'"The  Commission  indicated  in  the  Proposing 
Release  that  underlying  price  movement 
assumptions  for  the  proposed  theoretical  pricing 
model  should  be  consistent  with  the  volatility 
assumptions  currently  incorporated  in  the  net 
capital  rule. 

' '  For  those  broker-dealers  which  choose  to  use 
TIMS  but  do  not  obtain  a  computer  interface  with 
CXX,  OCC  has  developed  a  dial-up  service  by 
which  such  broker-dealers  may  obtain,  on  a  daily 
basis,  theoretical  gains  and  losses.  Other  third-party 
vendors  would  presumably  offer  a  similar  service. 
Any  such  dial-up  service  may  be  a  more  practical 
option  for  those  broker-dealers  that  do  not  Tmd  it 
economically  feasible  to  maintain  a  computerized 
interface  with  a  third-party  source,  but  that  do  not 
wish  to  apply  the  alternative  strategy-l>ased 
methodology,  as  discussed  below. 

"The  spreadsheet  would  be  programmed  to 
compute  a  minimum  haircut  ctiarge  and  identify 
the  greater  of  the  computed  or  minimum  charge  as 
the  haircut  For  example,  assume  a  portfolio 
consisting  of  IBM  common  stock  and  various  puts 
and  calls  on  IBM  common  stock  with  different 
strikes  and  expiration  dates.  OCC  would  te-price 
each  option  position  assuming  that  the  price  of  the 
IBM  common  stock  had  moved  up  or  down  by  a 
maximum  of  15%,  at  10  valuation  points  (i.e., 
-15%,  -12%.  -9%,  -6%,  -3%, +3%, +6%. 
+9%,  ♦12%,  ■»-15%).  The  single,  maximum  net  lots 
amount  at  any  one  of  the  10  valuation  points  would 
become  the  haircut  for  the  portfolio. 


same  product  group  would  offset  the 
loss  on  a  position  on  a  different  high- 
capitalization  diversified  index  at  the 
same  valuation  point;  and  (4)  among 
non-high-capitalization  diversified 
index  options,  futures,  and  futiues 
options,  75%  of  the  gain  on  one  non- 
high-capitalization  diversified  index 
position  would  offset  the  loss  on  a 
different  non-high-capitalization 
diversified  index  at  the  same  valuation 
point. 

Under  the  proposed  amendments, 
required  deductions  were:  (1)  the 
amount  of  losses  at  any  of  the  10 
equidistant  valuation  points 
representing  the  largest  theoretical  loss 
after  applying  the  permissible  offsets;  or 

(2)  a  minimum  charge  equal  to  Vi  of  a 
point  13  times  the  multiplier  for  each 
options  contract  (or  $25.00  per  option 
contract  assuming  that  option  contract 
covers  100  shares)  and  each  related 
instrument  within  the  option's  class  or 
product  group,  or  $25  for  each  option  on 
a  major  market  foreign  ourency;  plus 

(3)  in  the  case  of  portfolio  types 
involving  index  options  and  related 
instruments  offset  by  a  qualified  stock 
basket,  a  minimum  charge  of  5%  of  the 
market  value  of  the  qualified  stock 
basket  for  high-capitalization  indexes, 
whether  diversified  or  narrow-based;  or 

(4)  in  the  case  of  portfolio  types 
involving  index  options  and  related 
instruments  offset  by  a  qualified  stock 
basket,  a  minimum  charge  of  10%  of  the 
market  value  of  the  qualified  stock 
basket  for  diversified  non-high- 
capitalization  indexes. 

In  proposing  the  amendments,  the 
Commission  recognized  that  certain 
broker-dealers  may  not  want  to,  or  may 
not  find  it  cost  effective  to  use  an 
options  pricing  methodology  because  of 
their  limited  dealings  in  options. 
Accordingly,  the  proposed  amendments 
also  included  an  alternative  strategy- 
based  haircut  methodology  that 
generally  followed,  but  was  more 
limited  than,  the  haircut  approach 
embodied  in  the  current  rule. 

Under  the  ciurent  rule,  a  broker- 
dealer  that  carries  accounts  of  listed 
options  specialists  must  take  a  charge 
against  capital  as  of  the  close  of 
business  each  day  even  though  the 
broker-dealer  does  not  know  the  level  of 
the  charges  imtil  the  following  day.  The 
proposed  amendments  provided  broker- 


')  As  noted  earlier,  the  pilot  program  applied  a 
minimum  haircut  of  V%  of  a  point.  Pursuant  to  a 
recommendation  by  CBOE  and  OCC,  the  Proposing 
Release  increased  the  minimum  charge  to  </•  of  a 
point  per  option  contract.  The  Commission  believed 
this  increase  was  appropriate  to  account  for 
liquidation  and  decay  risk  in  options  prices  in 
situations  where  application  of  the  proposed 
amendments  resulted  in  little  or  no  charge. 
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dealers  with  additional  time  by  which 
to  take  the  capital  charge.  Specifically, 
the  proposed  amendments  provided  that 
broker-dealers  could  adjust  their  net 
worth  by  deducting  as  of  noon  of  the 
next  business  day  the  charges  computed 
as  of  the  prior  business  day.  In  adcUtlon, 
the  proposed  amendments  provided  that 
the  required  deductions  could  be 
reduced  by  the  deposit  of  funds  or 
securities  by  noon  of  the  next  business 
day. 

D.  Summary  of  Comments 

The  Conunission  received  ten 
comment  letters  in  response  to  the 
Proposing  Release. '^  The  comments,  in 
general,  were  supptortive  of  the 
Commission's  proposal.  Most 
commenters,  however,  suggested  that,  in 
addition  to  TIMS,  the  Commission 
permit  the  use  of  other  pricing  models." 
In  addition,  some  commenters  suggested 
that  the  Commission  allow  the  use  of 
theoretical  pricing  models  in  connection 
with  over-the-counter  ("OTC")  options 
and  positions  in  U.S.  Treasury 
seciuities. 

The  commenters  also  suggested  that 
the  underlying  price  assumption  for 
high-capitalization  diversified  indexes 
be  reduced  and  that  the  rule  permit 
implied  volatility  inputs  to  fluctuate 
within  certain  parameters.  In  addition,  a 
few  commenters  suggested  that  the 
minimum  charge  of  V*  of  a  point  per 
option  contract  be  reduced.  These 
issues,  as  well  as  others,  are  discussed 
below. 

n.  Description  of  Rule  Amendments 

A.  Use  ofTIMS  Versus  Other  Pricing 
Models 

In  the  Proposing  Release  and  under 
the  1994  No- Action  Letter,  broker- 
dealers  were  required  to  use  the  OCC 
TIMS  system  as  the  exclusive  means  of 
determining  theoretical  options  prices. 
While  TIMS  is  a  theoretically  sound 
options  pricing  methodology,  it  is  not 
the  only  recognized  methodology  in  the 
marketplace.  Other  models,  using 
different  formulae,  are  also  capable  of 
arriving  at  legitimate  results.  In 
response  to  the  comments  and  based  on 


'*The  comment  letters  are  available  for  public 
inspection  and  copying  in  the  Commission's  public 
reference  room  located  at  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549  (File  No.  S7-7-94). 

"  Some  commenters  suggested  the  use  of  broker- 
dealer  proprietary  models  or  the  Chicago  Mercantile 
Exchange's  Standard  Portfolio  Analysis  System 
("SPAN")  which  is  used  by  many  futures  exchanges 
to  calculate  margin  requirements.  Letter  from  Jeffrey 
Bernstein,  Chairman,  Capital  Committee  of  the 
Securities  Industry  Association  ("SIA")  to  Jonathan 
G.  Katz,  Secretary,  SEC  (September  16, 1994),  and 
Letter  from  Thomas  R.  Ckinovan,  President  and 
Chief  Executive  Officer,  Chicago  Board  of  Trade  to 
Jonathan  G.  Katz,  Secretary,  SEC  (May  13, 1994). 


additional  experience  with  models,  the 
Commission  is  removing  the 
requirement  that  TIMS  be  used.  The 
^nal  rule  permits  the  use  of  a  model 
(other  than  a  proprietary  model) 
maintained  and  operated  by  any  third- 
party  source  and  approved  by  an 
examining  authority  designated 
pursuant  to  Section  17(d)  of  the 
Exchange  Act  ("DEA").  The  DEA  shall 
submit  to  the  Commission  for 
consideration  a  description  of  its 
methods  for  approving  models.  '^  The 
model  must  consider  at  a  minimum  the 
following  factors  in  pricing  the  option: 
(1)  the  current  spot  price  of  the 
underlying  asset;  (2)  the  exercise  price 
of  the  option;  (3)  the  remaining  time 
imtil  the  option's  expiration;  (4)  the 
volatiUty  of  the  underlying  asset;  (5)  any 
cash  flows  associated  with  ownership  of 
the  underlying  asset  that  can  reasonably 
be  expected  to  occur  during  the 
remaining  life  of  the  option;  and  (6) 
current  information  about  interest  rates. 
Any  such  approval  of  a  model  by  a  DEA 
must  include  appropriate  provisions 
relating  to  the  obligations  of  the  third- 
party  vendor  to  supply  timely  and 
accurate  information  to  the  broker- 
dealers.  Once  a  model  has  been 
approved  by  a  DEA,  broker-dealers  may 
usiB  the  model  in  order  to  calculate 
haircuts.  For  purposes  of  this  rule,  the 
TIMS  system  as  operated  by  OCC  will 
be  deemed  to  be  an  approved  model  for 
a  period  of  two  years  from  the  effective 
date  of  these  amendments.  OCC, 
however,  should  clarify  its  vendor 
status  by  appropriate  DEA  approval. 

In  addition  to  the  commenters" 
suggestions  that  the  final  amendments 
permit  broker-dealers  to  utilize 
theoretical  pricing  systems  other  than 
TIMS,  certain  commenters  argued  that 
the  Commission  should  permit  the  use 
of  internal  proprietary  models  for  both 
listed  products  and  OTC  options.  The 
staff  of  the  Division  is  preparing  a 
separate  release  which  will  propose  for 
comment  further  amendments  to  the  net 
capital  rule  to  permit  the  use  of 
proprietary  models  to  value  listed 
options. 

B.  Implied  Volatilities 

The  TIMS  model  uses  implied  options 
volatilities  to  calculate  theoretical  prices 
of  options.  It  was  suggested  that  because 
TIMS  does  not  alter  implied  volatilities 
as  the  theoretical  price  of  the  option 
changes,  the  model  overlooks  an 
important  element  that  could  have  a 
major  effect  on  capital  requirements.  In 


**The  Commission  notes  that  any  such  third- 
party  source,  including  OCC,  may  charge  broker- 
dealers  a  fee  for  the  services  they  provide  in 
connection  with  these  amendments. 


fact,  requiring  alteration  of  the  implied 
volatilities  would  cause  numerous 
additional  computations  without 
substantial  benefits  given  the  wide 
range  in  assumed  underlying  price 
movements.  The  Commission  notes, 
however,  that  the  amendments  have 
been  liberalized  and  permit  the  use  of 
differing  options  pricing  models.  The 
properties  of  each  model  can  then  be 
evaluated  during  the  model  approval 
process  estabUshed  in  the  amendments. 

C.  Underlying  Price  Movement 
Assumptions 

The  proposed  amendments  included 
underlying  price  movement 
assumptions  for  the  theoretical  pricing 
model  that  are  consistent  with  the 
volatility  assumptions  currently 
incorporated  in  the  net  capital  rule.  The 
Commission  believes  that  requiring  the 
model  to  "shock"  the  portfolio  in  the 
amounts  currently  incorporated  into  the 
net  capital  rule  is  necessary  to  ensiu% 
consistent  treatment  of  options  and  the 
imderlying  positions.  Since  the 
amendments  permit  broker-dealers  to 
take  haircuts  on  equities  after  taking 
into  consideration  options  on  those 
equities,  broker-dealers  with  limited 
options  positions  might  seek  to  apply 
the  assumptions  to  all  of  their  positions 
(both  equities  and  options)  if  the 
options  pricing  amendments  utilized 
assumptions  that  were  less  robust  than 
those  currently  in  the  net  capital  rule  for 
the  imderlying  positions.  If  this  were 
the  case,  broker-dealers  could 
potentially  obtain  more  favorable 
treatment  on  their  equity  positions  than 
currently  contemplated  by  the  net 
capital  rule. 

The  Commission  notes  that  the  1994 
No-Action  Letter  contained  a  reduction 
in  the  imderlying  price  movements  for 
non-clearing  specialists  and  market- 
makers  to  +( -  )4  V2%  for  major  market 
foreign  currency  positions,  +( -  )10%  for- 
non-Kigh-capitahzation  diversified 
indexes,  and  +6(  -  8)%  for  high- 
capitalization  diversified  indexes.  In 
that  letter,  the  Division  expressly 
declined  to  extend  this  position  to  other 
broker-dealers."  The  concession  for 
market-makers  and  non-clearing 
specialists  was  based  upon  the 
important  role  that  non-clearing 
specialists  and  market-makers  perform 
in  maintaining  fair  and  orderly  markets. 
The  Commission  is  incorporating  the 
reduced  requirements  for  market-makers 
into  the  final  rule  in  light  of  these 
considerations,  however,  this 
concession  expires  two  years  from  the 
effiective  date  of  the  amendments  unless 


■'See  1994  No-Action  Letter,  supra  note  3,  at  note 
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it  can  be  demonstrated  by  the  non- 
clearing  specialists  and  market-makers 
that  retention  of  reduced  capital 
requirements  is  in  the  public  interest. 
Therefore,  the  Commission  is  adopting 
the  miniTTiiim  price  movements 
substantially  as  proposed. 

Similarly,  some  commenters 
suggested  that  the  +( -  )10%  price  move 
assumption  for  high-capitalization 
diversified  indexes  (such  as  the  S&P 
500]  was  too  high  and  should  be 
reduced.  Ehuing  the  time  the  1994  No- 
Action  Letter  has  been  in  effect  using  a 
•>-(-)10%  assiunption,  there  does  not 
appear  to  have  been  any  evidence  of 
liquidity  or  execution  problems  in  the 
option  markets  from  application  of  this 
assiunption.  The  Commission  notes  that 
this  assiunption  is  intended  to  cover  the 
risks  of  uncovered,  out-of-the-money 
option  positions.  Accordingly,  the 
amendment  retains  the  -t-(  -  )10% 
underlying  assumption  for  high- 
capitalization  diversified  indexes. 

D.  Permissible  Offsets 

The  proposed  amendments  permitted 
specified  ofiisets  between  differing 
categories  of  instruments.  The  rule 
being  adopted  today  maintains  the 
concept  of  specifying  offsets,  but  with  a 
few  significant  changes.  With  respect  to 
the  offset  between  qualified  stock 
baskets,  the  Commission  received  one 
comment  which  contended  that  rather 
than  requiring  that  a  basket  contain  a 
certain  minimum  amount  of  stock  to  be 
considered  a  qualified  stock  basket,  the 
rule  should  permit  a  broker-dealer  to 
convert  every  basket  into  a  qualified 
stock  basket  by  taking  a  haircut  on  the 
missing  or  excess  stocks,  depending  oh 
whether  too  Uttle  or  too  much  of  a  stock 
was  in  the  basket. 

The  Commission  believes  that  the 
better  approach  is  to  maintain  the  stock 
basket  capitalization  requirement.  The 
purpose  of  the  minimum  capitalization 
requirement  is  to  ensure  that  a  broker- 
dealer  has  a  sufficient  number  of  stocks 
that  match  those  in  the  index  so  that  the 
stocks  correlate  with  the  index.  The 
Commission,  however,  believes  that  a 
decrease  in  the  capitalization 
requirement  is  appropriate. 
Accordingly,  under  the  rule 
amendment,  to  be  a  qualified  stock 
basket,  the  basket  must  represent  no  less 
than  50%  of  a  diversified  index's 
capitalization  and,  for  a  narrow-based 
index,  the  basket  must  represent  no  less 
than  95%  capitalization.  The  proposed 
amendments  allowed  offsets  only 
between  the  same  type  of  indexes  and 
related  positions.  Commenters 
suggested  that  offsets  be  allowed 
between  different  diversified  index 
product  groups,  and  the  Commission 


agrees  it  is  appropriate  to  permit  offsets 
for  positions  among  different  diversified 
index  product  groups.  The  groupings 
and  netting  allowances  are  set  forth 
below. 

In  addition,  questions  have  arisen 
regarding  the  methodology  that  should 
be  used  to  designate  indexes  as  high- 
capitalization  diversified  or  non-high 
capitalization  diversified  for  purposes  of 
the  rule.  Set  forth  below  is  a  list  of  those 
indexes  which  are  to  be  treated  as  high 
capitalization  diversified  or  non-high 
capitalization  diversified,  and  the 
appropriate  offsets.  The  offsets 
designated  in  the  groupings  are  based 
on  historical  correlations.  The 
Commission  recognizes  that  this 
approach  does  not  provide  for  the 
treatment  of  new  indexes,  however,  the 
Commission  intends  to  issue  a  release 
which  will  set  forth  generic  guidelines 
for  adding  and  deleting  indexes  (and 
designating  appropriate  offsets)  for 
purposes  of  the  net  capital  rule. 

•  U.S.  Market  Group  A  (i) 
Institutional  Index  ("XII"),  (ii)  Major 
Market  Index  ("XMI"),  (iii)  S&P  100 
Index  ("OEX"),  (iv)  S&P  500  Index 
("SPX"),  (v)  New  York  Stock  Exchange 
Composite  Index  ("NYA"),  (vi)  Big-Cap 
Sector  Index  ("MKT"),  and  (vii)  PHLX 
US  Top  100  Index  ("TPX").  A  90% 
offset  is  permitted  between  classes 
within  this  product  group,  an  85% 
offset  with  U.S.  Market  Group  B,  and  a 
50%  offset  with  the  non-high 
capitalization  diversified  U.S.  Market 
Product  Group  and  the  U.S.  NASD 
Market  Group. 

•  U.S.  Market  Group  B  (i)  S&P  Baira 
Growth  Index,  and  (ii)  S&P  Barra  Value 
Index.  An  80%  ofiiset  is  permitted 
within  this  product  group,  an  85% 
offset  with  U.S.  Market  Group  A,  and  a 
50%  offset  with  the  non-high 
capitalization  diversified  U.S.  Market 
Product  Group  and  the  U.S.  NASD 
Market  Group. 

•  Japan  Market  Group  A  (i)  Japan 
Index  ("JPN"),  (ii)  CBOE  Nikkei  300 
Index  ("NIK"),  and  (iii)  the  Nikkei  225 
Index  ("NK").  A  90%  offset  is  permitted 
within  this  product  group. 

•  Japan  Market  Group  B  consists  of 
the  CBOE  Japanese  Export  Warrant 
Index. 

•  European  Market  F*roduct  Group 
consists  of  the  EuroTop  100  Index 
("TOP"). 

•  United  Kingdom  Market  Product 
Group  consists  of  the  Financial  Times 
Exchange  Index  ("FT-SE"). 

The  following  indexes  are  designated 
non  high-capitalization  diversified 
market  indexes: 

•  U.S.  Market  Product  Group  (i) 
MidCap  Index  ("MID"),  (ii)  Russell  2000 
Index  ("RUT"),  (iii)  Value  Line  Lidex 


("VLE").  (iv)  Wilshire  250  Index 
("WSX").  and  (v)  the  S&P  600  Smallcap 
hidex  ("SML").  A  75%  offset  is 
permitted  within  this  product  group, 
and  a  50%  offset  vtrith  the  U.S.  NASD 
Market  Group  and  with  high- 
capitalization  diversified  U.S.  Market 
Groups  A  and  B. 

•  U.S.  NASD  Market  Group  (i) 
NASDAQ  100  hidex  ("NDX"),  and  (ii) 
National  OTC  Index  ("XOC").  A  75% 
offset  is  permitted  within  this  product 
group  and  a  50%  offset  wdth  the  U.S. 
Market  Product  Group  and  with  high- 
capitalization  diversified  U.S.  Market 
Groups  A  and  B. 

•  Mexican  Maiket  Product  Group 
consists  of  the  Index  of  Prices  and 
Quotations  ("IPC"). 

The  following  indexes  are  designated 
narrow-based  index  options  within  the 
following  sector  product  groups. 

•  Bank  Sector  Product  Group  (i)  S&P 
Banking  Index  ("BIX"),  and  (ii)  PHLX 
KBW  Bank  Index  ("BKX").  A  90%  offset 
is  permitted  within  this  product  group. 

•  Technology  Sector  Product  Group 
(i)  Morgan  Stanley  High  Tech  35  Index 
("MSH"),  (ii)  PSE  Technology  Index 
("PSE"),  (iii)  CBOE  Technology  Index 
("TXX"),  (iv)  AMEX  Computer 
Technology  Index  ("XQ"),  (v)  Goldman 
Sachs  Technology  hidex  ("GSTI") 
Composit  hidex  ("GTC"),  (vi)  GSTI 
Hardware  Index  ("GHA"),  (vii)  GSTI 
Multimedia  Network  Index  ("GIP"),  and 
(viii)  GSTI  Software  Index  ("GSO").  A 
75%  offset  is  permitted  within  this 
group.  In  addition,  the  PSE  may  be 
offset  75%  with  the  U.S.  NASD  Market 
Group. 

•  hitemet  Product  Group  (i)  CBOE 
Internet  Index,  (ii)  AMEX  Internet 
Index,  and  (iii)  GSTI  Internet  Index 
("GIN").  A  75%  offset  is  permitted 
within  this  group. 

•  Oil  Product  Group  (i)  CBOE  Oil 
hidex  ("OIX"),  and  (ii)  AMEX  Oil  and 
Gas  hidex  ("XOI").  A  90%  offset  is 
permitted  vrithin  this  product  group. 

•  Gold  Product  Group  (i)  CBOE  Gold 
hidex  ("GOX"),  and  (ii)  PHLX  Gold/ 
Silver  hidex  ("XAU").  A  90%  offset  is 
permitted  within  this  product  group. 

•  Semiconductor  Product  Group  (i) 
PHLX  Semiconductor  hidex  ("SOX"), 
and  (ii)  GSTI  Semiconductor  Index 
("GSM").  A  90%  offset  is  permitted 
within  this  product  group. 

•  Semiconductor  Product  Group 
(General)  All  remaining  narrow-based 
indexes.  No  offset  is  permitted  within 
this  product  group. 

E.  Minimum  Charges 

The  minimum  charge  specified  in  the 
rule  is  designed  to  account  for 
hquidation  and  decay  risk  in  the  prices 
of  long  and  short  options  in  those 
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instances  in  which  applications  of  the 
theoretical  pricing  methodology  results 
in  little  or  no  capital  requirement.  One 
commenter  noted  that  the  use  of  a 
minimum  charge  of  a  Vt  of  a  point  was 
a  fair  method  of  estimating  the 
liquidation  risk  of  out-of-the-money 
options.  Another  commenter  indicated 
that  the  impact  of  the  minimum  charge 
was  to  cause  spreads  for  out-of-the- 
money  calls  and  puts  to  expand  because 
market-makers  are  reluctant  to  sell  these 
options. 

Thus  far,  there  is  no  evidence  that 
these  concerns  have  been  borne  out, 
however,  the  Ckimmission  intends  to 
monitor  the  impact  of  the  amendments 
and  whether  these  concerns  arise  in 
fact,  hi  the  meantime,  the  Commission 
believes  that  the  minimum  charge 
should  be  retained  as  proposed.  Tlie 
rule  as  adopted,  therefore,  requires  a 
minimiun  charge  of  V*  of  a  point  or 
$25.00  per  option  contrapt  assuming 
that  the  basic  equity  option  contract 
covers  100  shares.  To  the  extent  that  an 
option  or  futures  contract  exceeds  the 
size  of  a  basic  option  contract,  the 
minimum  charge  will  be  increased  by 
the  additional  percentage  amount  of 
imderlying  units.  For  example,  an 
option  or  a  futiues  contract  on  the  S&P 
500  hidex  covers  500  shares  (rather  than 
100  shares  for  a  basic  equity  option 
contract)  and  therefore  the  minimum 
charge  would  be  $125.00  (5x$25.00). 

hi  addition  to  the  Vi  of  a  point 
minimum  charge,  the  proposed 
amendments  required  an  additional 
deduction  of  10%  for  each  quaUfied 
stock  basket  of  non-high-capitalization 
diversified  indexes,  and  5%  for  each 
qualified  stock  basket  of  high- 
capitalization  diversified  and  narrow- 
based  indexes  for  those  positions 
hedging  an  options  or  futures  contract 
subject  to  the  minimum  charge.  In 
response  to  concerns  that,  in  the  case  of 
non-high-capitalization  indexes,  the 
10%  chfuge  was  excessive,  the 
Commission  beheves  it  is  appropriate  to 
decrease  this  chfuge  to  7.5%.  For  high- 
capitalization  indexes,  the  proposed  5% 
charge  will  be  adopted. 

F.  Alternative  Strategy-Based 
Methodology 

The  proposed  amendments  provided 
that  broker-dealws  could  elect  to  use  the 
alternative  strategy-based  method  for 
calculating  haircuts.  One  commenter 
contended  that  the  alternative  strategy- 
based  methodology  contained  in  the 
proposal,  because  it  contained  very  few 
simple  strategies,  would  impose 
haircuts  on  a  trading  book  which  are 
larger  than  the  haircutain  the  current 
rule.  The  commenter  recommended  that 
the  Commission  explore  the  possibility 


of  adopting  a  strategy-based  calculation 
that  would  include  common  jstrategies 
currently  used  by  firms.     . 

The  Commission  notes  that  the  new 
rule  is  designed  in  part  to  eliminate  the 
complicated  overlay  of  strategies  and 
interpretations  that  developed  out  of  the 
necessity  to  accommodate  all  dealer 
options  strategies.  To  attempt  to 
recognize  many  classes  of  strategies  in 
the  alternative  section  would  result  in  a 
return  to  the  system  the  Commission  is 
revising  today.  Hence,  the  Commission 
believes  that  a  simple  strategy-based 
alternative  should  be  retained  in  the 
rule.  Limiting  the  alternative  to  simple 
strategies  will  tend  to  encovuage  firms 
with  any  options  positions  of  substance 
to  utilize  the  pricing  model 
methodology.  Because  the  recognized* 
strategies  in  the  alternative  section  are 
minimal,  limited  hedges  will  be 
recognized  writh  the  result  that  a  book  of 
any  significance  will  incur  larger 
charges  imder  the  strategy-based 
method  than  the  options  pricing 
methodology.  This  will  provide  an 
economic  incentive  for  firms  acdve  in 
options  to  develop  the  capabihty  to  use 
up-to-date  modelling  techniques. 

G.  Clearing  Firm  Capital  Deposits 

The  net  capital  rule  requires  broker- 
dealers  carrying  the  accoimts  of  Usted 
options  specialists  to  take  capital 
charges  reflecting  haircuts  required  due 
to  speciahsts'  trading  activity.  The 
capital  rule  historically  has  required  the 
clearing  firm  to  take  the  required  charge 
as  of  the  close  of  business  each  day  to 
ensure  it  has  sufficient  capital  to  open 
the  next  morning.  However,  the  carrying 
firm  generally  will  not  know  the'  full 
extent  of  its  requirements  as  to  its 
speciahsts  until  that  next  morning. 
Generally,  clearing  firms  will  seek  to 
bring  in  money,  either  from  the 
spedahst  or  from  elsewhere  during  the 
morning.  This  is  a  conservative  charge 
considering  the  rule's  usual  acceptance 
of  allowing  time  for  margin  calls.  To 
remedy  this,  the  proposal  allowed  the 
clearing  firm  until  noon  to  obtain  funds 
or  arrange  financing.  All  of  the 
commenters  who  addressed  the  issue 
supported  it;  accordingly,  the 
Commission  is  adopting  the  provision 
with  the  clarification  that  "noon"  is 
determined  according  to  the  local  time 
where  the  carrying  firm  has  its 
headquarters,  in  any  event,  this 
provision  will  not  be  available  for  a 
market-maker  account  in  deficit 

m.  Technical  Amendments  to  the  Rule 

As  noted  in  the  Proposing  Release,  in 
connection  with  the  adoption  of  the 
amendments,  the  Commission  is  making 
the  following  technical  amendments  to 


the  net  capital  rule  necessitated  by  the 
new  amendments  and  to  codify  a  long- 
standing staff  interpretation: 

A.  Deletion  of  Paragraph  (aX7)  of  the 
Net  Capital  Rule 

As  previously  stated,  the  net  capital 
rule,  as  it  currently  is  written,  contains 
two  haircut  methodologies,  the 
premiLun-based  approach  set  forth  in 
Rule  15c3>l(c)(2)(x)  and  the  approach 
embodied  u^  Appendix  A  to  Rule  15c3- 
1.  Currently,  pursuant  to  the  provisions 
of  paragraph  (a)(7)  of  the  net  capital 
rule,  the  premium-based  approach  is 
available  to  a  clearing  firm  if  its 
business  is  limited  almost  exclusively  to 
effecting  (either  directly  or  as  agent)  and 
clearing  market-making  transactions  in 
Usted  options. 

The  final  rule  deletes  paragraph  (aH7) 
of  the  net  capital  rule.  The  Commission 
believes  that  this  provision  is  no  longer 
necessary  because  the  final  rule 
eliminates  the  distinction  between  the 
premium-based  approach  set  forth  in 
15c3-l(c)(2)(x)  and  the  approach  set 
forth  in  Appendix  A  to  1 7  CFR 
240.15C3-1. 

B.  Steps  To  Be  Taken  by  a  Broker-Dealer 
Carrying  the  Account  of  an  Option 
Market-Maker  When  Equity  in  That 
Account  is  Insufficient  to  Cover 
Haircuts 

Pursuant  to  an  interpretation  letter," 
carrying  broker-dealers  may  extend 
credit  in  a  market-maker  account  even 
when  haircuts  for  that  account  exceed 
the  equity  in  the  account.  ■'  This 
interpretation  is  conditioned  upon  the 
carrying  broker-dealer  taking  a  charge 
against  its  capital  to  the  extent  that  the 
equity  in  the  market-maker's  account  is 
insufficient  to  cover  the  haircuts.  The 
amendments  incorporate  this 
interpretation  into  the  net  capital  rule. 

IV.  Summary  of  the  Final  Regulatory 
Flexibility  Anal3r8i8 

The  Regulatory  FlexibiUty  Act,  which 
became  effective  on  January  1, 1981, 
imposes  procedural  steps  apphcable  to 
agency  rule  making  which  has  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities."  *> 


"  L«ner  from  Lae  A.  Pickard,  Diractor,  Division 
of  Market  Regulation.  SEC.  to  loaeph  W.  Sullivan. 
President.  CSOE  (April  8. 1977). 

'♦Cuxiantly,  paragraph  (c)(2KxXF)  of  Rule  15cJ- 
1  provides  that,  if  the  haircuts  for  a  particular 
market -ffiaker's  account  exceed  the  equity  in  the 
account,  the  carrying  broker-dealer  may  not  extend 
further  credit  to  the  market-maker  unless  the 
carrying  broker-dealer  requirss  the  additional 
deposit  of  sufficient  equity  to  eliminate  the  net 
capital  charge. 

"Although  Section  601(b)  of  the  Regulatory 
Flexibility  Act  defines  the  term  "small  entity."  the 

ComiiMMd 


Federal  Reaster  /  Vol.  62.  No.  29  /  Wednesday.  February  12.  1997  /  Rules  and  Resulations     6481 


6480     Federal  Register  /  Vol.  62.  No.  29  /  Wednesday,  February  12.  1997  /  Rules  and  Regulations 


The  Commission  has  prepared  a  Final 
Regulatory  Flexibility  Analysis 
("Analysis")  in  accordance  with  5 
U.S.C  §  604  regarding  the  amendments. 
The  Analysis  states  that  the  Commission 
did  not  receive  any  comments 
concerning  the  Initial  Regulatory 
Flexibility  Analysis. 

The  Aiialysis  notes  that  the 
amendments  implement  a  haircut 
methodology  which  employs  a 
mathematical  formiila  to  determine  the 
theoretical  value  of  options.  The 
purpose  of  the  amendments  is  to  make 
haircuts  more  accurately  reflect  the  risks 
associated  with  dealer  option  positions 
than  is  possible  under  the  current  rule 
and  to  simplify  the  net  capital  rule's 
treatment  of  options  for  capital 
purposes.  The  amendments  permit  the 
use  of  a  model  (other  than  a  proprietary 
model)  maintained  and  operated  by  a 
third-party  source,  including  CXX,  aiul 
approved  according  to  the  terms  of  the 
amendments.  The  amendments  will 
impact  approximately  247  "small 
entities"  which  are  subject  to  the 

E revisions  of  Rule  15c3-l  and  have 
sted  options  positions  insofar  as  they 
would  be  required  to  implement  a 
computer  interface  with  a  third-party 
vendor  in  order  to  receive  reliable  data 
to  calculate  haircuts.  The  Commission 
recognizes,  however,  that  some  broker- 
dealras  with  very  limited  options 
positions  might  find  it  cost  prohibitive 
to  install  such  computerized  interface 
with  a  model  provider.  In  order  to 
reduce  the  economic  impact  on  these 
broker-dealers,  the  amendments  include 
an  alternative  haircut  methodology  that 
is  based  on  the  basic  options  strategies 
used  by  broker-dealers,  and  is  similar  to 
the  approach  used  in  the  current  rule. 

The  Analysis  also  states  that  no 
federal  securities  laws  duplicate, 
overlap,  or  conflict  with  the 
amenchnents,  and  adds  that  the 
Commission  does  not  beUeve  any  less 
burdensome  alternatives  are  available  to 


■tatuta  panniu  aganciM  to  fonnulato  their  own 
(Wfinition*.  The  QiinmiMion  hat  adopted 
dafinitioiu  of  the  term  "small  entity"  for  purposes 
of  Commiseioo  rulemaking  in  accordance  with  the 
Regulatory  Flexibility  Act.  Thoae  definitions  are  set 
forth  in  Rule  0-10. 17  CFR  240.0-10.  See  Securities 
Exchange  Act  Release  No.  184S2  (January  28, 1982), 
47  FR  5215  (February  4. 1962).  A  broker-dealer  is 
a  "small  business"  or  "small  organization"  under 
Rule  0-10,  if  the  broker-deeler  (i)  had  total  capital 
(net  worth  plus  subordinated  liabilities)  of  leas  than 
SSOO.OOO  on  the  date  in  the  prior  fiscal  year  as  of 
which  its  audited  financial  statements  were 
prepared  pursuant  to  17  CFR  240.17-5(d)  or.  if  not 
required  to  file  such  statemenu.  a  broker-dealer  that 
had  total  net  capital  (net  worth  plus  subordinated 
liabilitiae)  of  lea*  than  $500,000  on  the  last  business 
day  of  the  preceding  fiscal  year  (or  in  the  time  that 
it  has  been  in  business,  if  shorter):  and  (ii)  is  not 
affiliated  with  any  person  (other  than  a  natural 
person)  that  is  not  a  small  business  or  small 
organization  aa  defined  in  17  CFR  24aO-10. 


accomplish  the  objectives  of  the 
amendments.  In  additibn,  the  Analysis 
notes  that  the  staff  carefully  considered 
the  possibility  that  smaller  broker- 
dealers  who  elect  the  strategy-based 
approach  may  receive  more  severe 
haircut  treatment  than  under  the  cturent 
rule  because  the  strategy-based 
approach  imder  the  amendments  is 
limited  to  a  few  very  simple  strategies. 
Because  the  Commission  intended  to 
eliminate  the  complicated  overlay  of 
strategies  and  interpretations  that 
developed  tmder  the  former  rule  to 
ac(X)mmodate  all  dealer  options 
strategies,  and  because  smaller  broker- 
dealers  which  elect  the  alternate 
approach  will  not  be  required  to  incur 
the  costs  associated  with  adopting  a 
new  system  to  employ  models,  the 
Commission  believes  the  amendments 
should  have  a  minimal  adverse  impact 
on  small  businesses  or  small 
organizations.  As  such,  the  amendments 
contain  no  additional  reporting, 
recordkeeping,  or  other  compliance 
requirements.  For  additional 
information,  a  copy  of  the  Analysis  may 
be  obtained  by  contacting  Peter 
Geraghty  (202/942-0177)  or  Louis  A. 
Randazzo  (202/942-0191),  Division  of 
Market  Regulation,  Sectuities  and 
Exchange  Commission,  Washington, 
D.C.  20549. 

V.  Paperwork  Reduction  Act 

The  text  of  the  amendments  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA").2<  Broker-dealers  subject  to  the 
rule  are  required  to  notify  the 
Commission  and  the  appropriate 
designated  examining  authority 
whenever  their  level  of  net  capital  falls 
below  a  prescribed  level  for  any  period 
exceeding  three  business  days,  and 
whenever  there  is  a  liquidating  deficit 
in  a  specialist's  market-maker  accotmt. 
These  same  notification  obligations 
exist  under  the  present  rule  before 
adoption  of  the  amendments.^ 
Consequently,  the  amendment  does  not 
change  the  PRA  collection  of 
information  requirements  or  biuden 
tmder  Rule  15c3-l.  The  Commission 
recently  received  an  extension  from  the 
Office  of  Management  and  Budget 
("0MB")  for  the  collection  of 
information  requirements  contained  in    - 
Rule  15c3-l.  The  title  of  the  collection 
of  information  is  "Net  Capital 
Requirements  for  Brokers  and  Dealers, 
Rule  15c3-l."  The  OMB  control  niunber 
is  3235-0200.  The  Commission  also 
reminds  brokers  and  dealers  subject  to 


the  amendments  about  their  related 
recordkeeping  obligaticms  tmder  Ride 
17a-4. 

VL  SUtntory  Analysis 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  Section 
15(c)(3),  (15  U.S.C.  780(c)(3))  thereof, 
the  Commission  is  adopting 
amendments  to  §  240.15c3-l  of  Tide  17 
of  the  Code  of  Federal  Regulations  in 
the  maimer  set  forth  below. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Final  Rule 

In  accordance  with  the  foregoing. 
Title  17,  chapter  U,  part  240  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

Part  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1834 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77c,  77d.  77g.  77 j, 
77s,  77oee,  77ggg,  77nim,  778ss,  77ttt,  78c, 
78d.  78f,  78i.  78j,  78k,  78k-l,  78/.  78m.  78n, 
78o,  78p,  78q,  788,  78w,  78x,  7Sli[d],  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b— 4  and  80b-ll,  unless  other%vise  noted. 
•         •         •         •         * 

2.  Section  240.15c3-l  is  amended  by 
removing  and  reserving  paragraph  (a)(7). 

3.  Section  240.15c3-l  is  amended  by 
adding  an  tmdesignated  center  heading 
before  paragraph  (c)(2)(x)  and  revising 
paragraph  (c)(2)(x)  to  read  as  follows: 


f24ai5e3-1 
brokers  or 

(c)*  * 
(2)*  • 


Net  capital  requirements  for 


»44U.S.C§3501efse9. 
»  See  Rule  15c3-l(cX2)Cx). 


Brokers  or  Dealers  Carrying  Accounts  of 
Listed  Options  Specialists 

(x)(A)  With  respect  to  any  transaction 
of  a  specialist  in  listed  options,  who  is 
either  not  otherwise  subject  to  the 
provisions  of  this  section  or  is  described 
in  paragraph  (c)(2)(vi)(N)  of  this  section, 
for  whose  specialist  accotmt  a  broker  or 
dealer  acts  as  a  guarantor,  endorser,  or 
carrying  broker  or  dealer,  such  broker  or 
dealer  shall  adjust  its  net  worth  by 
deducting  as  of  noon  of  each  business 
day  the  amoimts  computed  as  of  the 
prior  business  day  piu^uant  to 
§  240.15c3-la.  The  required  deductions 
may  be  reduced  by  any  liquidating 
equity  that  exists  in  such  specialist's 
maricet-maker  accotmt  as  of  that  time 
and  shall  be  increased  to  the  extent  of 
any  liquidating  deficit  in  such  accotmt 
Noon  shall  be  determined  according  to 
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the  local  time  where  the  broker  or  dealer 
is  headquartered.  In  no  event  shall 
excess  equity  in  the  specialist's  market- 
maker  account  result  in  an  increase  of 
the  net  capital  of  any  such  guarantor, 
endorser,  or  carrying  broker  or  dealer. 

(B)  Definitions.  (IjThe  term  listed 
option  shall  mean  any  option  traded  on 
a  registered  national  securities  exchange 
or  automated  facility  of  a  registered 
national  securities  association. 

[2)  For  purposes  of  this  section,  the 
equity  in  an  individual  specialist's 
market-maker  account  shall  be 
computed  by: 

(j)  Marking  all  securities  positions 
long  or  short  in  the  account  to  their 
respective  current  market  values; 

(jj)  Adding  (deducting  in  the  case  of 
a  debit  balance)  the  credit  balance 
carried  in  such  specialist's  market- 
maker  accoimt;  and 

(Hi)  Adding  (deducting  in  the  case  of 
short  positions)  the  market  value  of 
positions  long  in  such  account. 

(C)  No  guarantor,  endorser,  or 
carrying  broker  or  dealer  shall  permit 
the  sum  of  the  deductions  required 
pursuant  to  §  240.15c3-la  in  respect  of 
all  transactions  in  specialists'  market- 
maker  accounts  guaranteed,  endorsed, 
or  carried  by  sudi  broker  or  dealer  to 
exceed  1,000  percent  of  such  broker's  or 
dealer's  net  capital  as  defined  in 

§  240.15c3-l(c)(2)  for  any  period 
exceeding  three  business  days.  If  at  any 
time  such  siun  exceeds  1,000  percent  of 
such  broker's  or  dealer's  net  capital, 
then  the  broker  or  dealer  shall: 

[1)  Immediately  transmit  telegraphic 
or  facsimile  notice  of  such  event  to  the 
Division  of  Maricet  Regulation  in  the 
headquarters  office  of  the  Commission 
in  Washington,  D.C.,  to  the  district  or 
regional  office  of  the  Commission  for 
the  district  or  region  in  which  the 
broker  or  dealer  maintains  its  principal 
place  of  business,  and  to  its  examining 
authority  designated  pursuant  to  section 
17(d)  of  the  Act  (15  U.S.C  78q(d)) 
("Designated  Examining  Authority"); 
and 

[2]  Be  subject  to  the  prohibitions 
against  withdrawal  of  equity  capital  set 
forth  in  §  240.15c3-l(e)  and  to  the 
prohibitions  against  reduction, 
prepayment,  and  repayment  of 
subordination  agreements  set  forth  in 
paragraph  (b)(ll)  of  §  240.1Sc3-ld,  as  if 
such  broker  or  dealer's  net  capital  were 
below  the  minimum  standards  specified 
by  each  of  those  paragraphs. 

P)  If  at  any  time  there  is  a  liquidating 
deficit  in  a  specialist's  market-maker 
account,  then  the  brtdcw  or  dealer 
guaranteeing,  endorsing,  or  carrying 
listed  options  transactions  in  such 
specialist's  maricet-maker  account  may 
not  extend  any  further  credit  in  that 


accoimt,  and  shall  take  steps  to 
Uquidate  promptly  existing  positions  in 
the  accoimt.  This  paragraph  shall  not 
prevent  the  broker  or  dealer  from,  upon 
approval  by  the  broker's  or  dealer's 
E>esignated  Examining  Authority, 
entering  into  hedging  positions  in  the 
specialist's  market-maker  accoimt.  The 
broker  or  dealer  also  shall  transmit 
telegraphic  or  facsimile  notice  of  the 
deficit  and  its  amount  by  the  close  of 
business  of  the  following  business  day 
to  its  Designated  Examining  Authority 
and  the  Designated  Examining 
Authority  of  the  specialist,  if  different 
from  its  own. 

(E)  Upon  written  appUcation  to  the 
Commission  by  the  specialist  and  the 
broker  or  dealer  guaranteeing, 
endorsing,  or  carrying  options 
transactions  in  such  specialist's  market- 
maker  account,  the  Commission  may 
approve  upon  specified  terms  and 
conditions  lesser  adjustments  to  net 
worth  than  those  specified  in 
§240.15c3-la. 
*        *        •        •        • 

4.  Section  240.15c3-la  is  revised  to 
read  as  follows: 

S  240.1  Sc3-1a    Options  (Appendix  A  to  17 
CFR  240.15C3-1). 

(a)  Definitions.  (1)  The  term  unlisted 
option  shall  mean  any  option  not 
included  in  the  definition  of  listed 
option  provided  in  paragraph  (c)(2)(x]  of 
§240.15c3-l. 

(2)  The  term  option  series  refers  to 
listed  option  contracts  of  the  same  type 
(either  a  call  or  a  put)  and  exercise  style, 
covering  the  same  underlying  security 
with  the  same  exercise  price,  expiration 
date,  and  number  of  underlying  units. 

(3)  The  term  related  instrument 
within  an  option  class  or  product  group 
refers  to  futures  contracts  and  options 
on  futures  contracts  covering  the  same 
underlying  instrument.  In  relation  to 
options  on  foreign  currencies  a  related 
instrument  witMn  an  option  class  also 
shall  include  forward  contracts  on  the 
same  underlying  currency. 

(4)  The  term  underlying  instrument 
refers  to  long  and  short  positions,  as 
appropriate,  covering  the  same  foreign 
currency,  the  same  security,  or  a 
security  which  is  exchangeable  for  or 
convertible  into  the  underlying  security 
within  a  period  of  90  days.  If  the 
exchange  or  conversion  requires  the 
payment  of  money  or  results  in  a  loss 
upon  conversion  at  the  time  when  the 
security  is  deemed  an  underlying 
instrument  for  purposes  of  this 
Appendix  A.  the  l»oker  or  dealer  will 
deduct  fiom  net  worth  the  fiill  amount 
of  the  conversion  loss.  The  term 
underlying  instrument  shall  not  be 
deemed  to  include  securities  options. 


futures  contracts,  options  on  futures 
contracts,  qualified  stock  baskets,  or 
unlisted  instruments. 

(5)  The  term  options  class  refers  to  all 
options  contracts  covering  the  same 
underlying  instrument. 

(6)  Ine  term  product  group  refers  to 
two  or  more  option  classes,  related 
instruments,  underlying  instnmients, 
and  qualified  stock  baskets  in  the  same 
portfoUo  type  (see  paragraph  (b)(l)(ii)  of 
this  section)  for  which  it  has  been 
determined  that  a  percentage  of 
offsetting  profits  may  be  applied  to 
losses  at  the  same  valuation  point. 

(b)  The  deduction  under  this 
Appendix  A  to  §  240.15c3-l  shall  equal 
the  sum  of  the  deductions  specified  in 
paragraphs  (b)(l)(v)(C)  or  (b)(2)  of  this 
section. 

Theoretical  Pricing  CSiarges 

(l)(i)  Definitions. 

(A)  The  terras  theoretical  gains  and 
losses  shall  mean  the  gain  and  loss  in 
the  value  of  individual  option  series,  the 
value  of  underlying  instruments,  related 
instruments,  and  qualified  stock  baskets 
within  that  option's  class,  at  10 
equidistant  intervals  (valuation  points) 
ranging  fivm  an  assumed  movement 
(both  up  and  down)  in  the  current 
market  value  of  the  uhderlying 
instrument  equal  to  the  percentage 
corresponding  to  the  deductions 
otherwise  required  under  §  240.15c3— 1 
for  the  underlying  instrument  (See 
paragraph  (a)(l)(iii)  of  this  section). 
Theoretical  gains  and  losses  shall  be 
calculated  using  a  theoretical  options 
pricing  model  that  satisfies  the  criteria 
set  foi^  in  paragraph  (a)(l)(i)(B)  of  this 
section. 

(B)  The  term  theoretical  options 
pricing  model  shall  mean  any 
mathematical  model,  other  than  a 
broker-dealer  proprietary  model, 
approved  by  a  Designated  Examining 
Authority.  Such  Designated  Examining 
Authority  shall  submit  the  model  to  the 
Commission,  together  with  a  description 
of  its  methods  for  approving  models. 
Any  such  model  shall  calculate 
theoretical  gains  and  losses  as  described 
in  paragraph  (a)(l)(i)(A)  of  this  section 
for  all  series  and  issues  of  equity,  index 
and  foreign  currency  options  and 
related  instruments,  and  shall  be  made 
available  equally  and  on  the  same  terms 
to  all  registered  brokers  or  dealers.  Its 
procedures  shall  include  the 
arrangement  of  the  vendor  to  supply 
accurate  and  timely  data  to  each  broker- 
dealer  with  respect  to  its  services,  and 
the  fees  for  distribution  of  the  services. 
The  data  provided  to  brokers  or  dealen 
shall  also  contain  the  Tninimiim 
requirements  set  forth  in  paragraphs 
(b)(l)(v)(C)  of  this  section  and  the 
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product  group  offsets  set  forth  in 
paragraphs  (b)(l)(v)(B)  of  this  section. 
At  a  minimum,  ihe  model  shall  consider 
the  following  factors  in  pricing  the 
option: 

(1)  The  current  spot  price  of  the 

underlying  asset; 

(2)  The  exercise  price  of  the  option: 

(3)  The  remaining  time  until  tne 

option's  expiration: 

(4)  The  volatility  of  the  underlying 

asset: 

(5)  Any  cash  flows  associated  with 

ownership  of  the  underlying  asset 
that  can  reasonably  be  expected  to 
occxu  during  the  remaining  life  of 
the  option;  and 

(6)  The  current  term  structure  of  interest 

rates. 

(C)  The  term  major  market  foreign 
currency  shall  mean  the  currency  of  a 
sovereign  nation  whose  short-term  debt 
is  rated  in  one  of  the  two  highest 
categories  by  at  least  two  nationally 
recognized  statistical  rating 
organizations  and  for  which  there  is  a 
substantial  inter-bank  forward  ourency 
market.  For  purposes  of  this  section,  the 
European  Currency  Unit  (ECU)  shall  be 
deemed  a  major  maricet  foreign 
currency. 

(D)  The  term  qualified  stock  basket 
shall  mean  a  set  or  basket  of  stock 
positions  which  represents  no  less  than 
50%  of  the  capitalization  for  a  high- 
capitalization  or  non-high-capitalization 
diversified  market  index,  or,  in  the  case 
of  a  narrow-based  index,  no  less  than 
95%  of  the  capitalization  for  such 
narrow-based  index. 

(ii)  With  respect  to  positions 
involving  listed  options  in  a  single 
specialist's  market-maker  account,  and, 
separately,  with  respect  to  positions 
involving  listed  option  positions  in  its 
proprietary  or  other  account,  the  broker 
or  dealer  shall  group  long  and  short 
positions  into  ^e  following  portfolio 

(A)  Equity  options  on  the  same 
underlying  instrument  and  positions  in 
that  underlying  instrument; 

(B)  Options  on  the  same  major  market 
foreign  ciurency,  positions  in  that  major 
market  foreign  currency,  and  related 
instruments  within  those  options' 
classes; 

(C)  High-capitalization  diversified 
market  index  options,  related 
instruments  within  the  option's  class, 
and  qualified  stock  baskets  in  the  same 
index: 

(D)  Non-high-capitalization 
diversified  index  options,  related 
instruments  within  the  index  option's 
class,  and  qualified  stock  baskets  in  the 
same  index;  and 

(E)  Narrow-based  index  options, 
related  instruments  within  the  index 


option's  class,  and  qualified  stock 
baskets  in  the  same  index. 

(iii)  Before  making  the  computation, 
each  broker  or  dealer  shall  obtain  the 
theoretical  gains  and  losses  for  each 
options  series  and  fat  the  related  and 
underlying  instruments  within  those 
options'  class  in  each  specialist's 
market-maker  account  guaranteed, 
endorsed,  or  carried  by  a  broker  or 
dealer,  or  in  the  proprietary  or  other 
accounts  of  that  broker  or  dealer.  For 
each  option  series,  the  theoretical 
options  pricing  model  shall  calculate 
theoretical  prices  at  10  equidistant 
valuation  points  within  a  range 
consisting  of  an  increase  or  a  decrease 
of  the  following  percentages  of  the  daily 
market  price  of  the  underlying 
instrument: 

[A]  +( -  )15%  for  equity  seauities  with 

a  ready  market,  narrow-based 
indexes,  and  non-high- 
capitalization  diversified  indexes; 

[B)  +( -  )6%  for  major  market  foreign 

currencies; 
(CI  +( - )  20%  for  all  other  c\irrencies: 

and 
(D)  +(-)l0%  for  high-capitalization 

diversified  indexes. 
(iv)(A)  As  to  non-clearing  option 
specialists  and  market-makers,  the 
percentages  of  the  daily  market  price  of 
the  imderlying  instnunent  shall  be: 
(!)+(-)  4V2%  for  major  market  foreign 

ourencies;  and 

(2)  +6(  -  )8%  for  high-capitalization 

diversified  indexes. 

(3)  +( - )  10%  for  a  non-clearing  market- 

maker,  or  specialist  in  non-high 
capitalization  diversified  index 
product  group. 

(B)  The  provisions  of  this  paragraph 
(b)(l)(iv)  shall  expire  two  years  from 
September  1, 1997,  unless  otherwise 
extended  by  the  Commission. 

(v)(A)  The  broker  or  dealer  shall 
multiply  the  corresponding  theoretical 
gains  and  losses  at  each  of  the  10 
equidistant  valuation  points  by  the 
number  of  positions  held  in  a  particular 
options  series,  the  related  instruments 
and  qualified  stock  baskets  within  the 
option's  class,  and  the  positions  in  the 
same  underlying  instrument. 

(B)  In  determining  the  aggregate  profit 
or  loss  for  each  portfolio  type,  the 
broker  or  dealer  will  be  allowed  the 
following  offsets  in  the  following  order, 
provided,  that  in  the  case  of  qualified 
stock  baskets,  the  broker  or  dealer  may 
elect  to  net  individual  stocks  between 
qualified  stock  baskets  and  take  the 
appropriate  deduction  on  the  remaining, 
if  any,  securities: 

(1)  First,  a  broker  or  dealer  is  allowed 
the  following  o&ets  within  an  option's 
class: 


(i)  Between  options  on  the  same 
underlying  instrument,  positions 
covering  the  same  imderlying 
instrument,  and  related  instnunents 
within  the  option's  class.  100%  of  a 
position's  gain  shall  ofiiset  another 
position's  loss  at  the  same  valuation 
point; 

(ii)  Between  index  options,  related 
instruments  within  the  option's  class, 
and  quaUfied  stock  baskets  on  the  same 
index,  95%,  or  such  other  amotmt  as 
designated  by  the  Commission,  of  gains 
shall  offset  losses  at  the  same  valuation 
point; 

(2)  Second,  a  broker-dealer  is  allowed 
the  following  offsets  within  an  index 
product  group: 

(i)  Among  positions  involving 
different  high-capitalization  diversified 
index  option  classes  within  the  same 
product  group,  90%  of  the  gain  in  a 
high-capitalization  diversified  mariiet 
index  option,  related  instruments,  and 
qualified  stock  baskets  within  that  index 
option's  class  shall  ofEset  the  loss  at  the 
same  valuation  point  in  a  different  high- 
capitalization  diversified  market  index 
option,  related  instruments,  and 
qualified  stock  baskets  within  that  index 
option's  class; 

(if)  Among  positions  involving 
different  non-high-capitalization 
diversified  index  option  classes  within 
the  same  product  group,  75%  of  the  gain 
in  a  non-high-capitalization  diversified 
maiket  index  option,  related 
instruments,  and  qualified  stock  baskets 
within  that  index  option's  class  shall 
ofiiset  the  loss  at  the  same  valuation 
point  in  another  non-high-capitalization 
diversified  market  index  option,  related 
instruments,  and  qualified  stock  baskets 
Mdthin  that  index  option's  class  or 
product  group: 

(jii)  Among  positions  involving 
different  narrow-based  index  option 
classes  within  the  same  product  group, 
90%  of  the  gain  in  a  narrow-based 
maiket  index  option,  related 
instruments,  and  qualified  stock  baskets 
within  that  index  option's  class  shall 
ofiiset  the  loss  at  the  same  valuation 
point  in  another  narrow-based  market 
index  option,  related  instruments,  and 
qualified  stock  baskets  within  that  index 
option's  class  or  product  group; 

(I'v)  No  qualified  stock  basket  should 
offset  another  qualified  stock  basket; 
and 

(d)  Third,  a  broker-dealer  is  allowed 
the  following  offsets  between  product 
groups:  Among  positions  involving 
different  divereified  index  product 
groups  within  the  same  market  group, 
50%  of  the  gain  in  a  diversified  maiket 
index  option,  a  related  instnunent.  or  a 
qualified  stock  basket  within  that  index 
option's  product  group  shall  offset  the 
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loss  at  the  same  valuation  point  in 
another  product  group; 

(C)  For  each  portfoUo  type,  the  total 
deduction  shall  be  the  larger  of: 

(1)  The  amount  for  any  of  the  10 
equidistant  valuation  points 
representing  the  largest  theoretical  loss 
after  applying  the  offsets  provided  in 
paragraph  (b)(l)(v)(B)  if  this  section;  or 

[2]  A  minimum  charge  equal  to  25% 
times  the  multiplier  for  each  equity  and 
index  option  contract  and  each  related 
instrument  within  the  option's  class  or 
product  group,  or  $25  for  each  option  on 
a  major  market  foreign  currency  with 
the  Tninimiini  charge  for  futures 
contracts  and  options  on  futures 
contracts  adjusted  for  contract  size 
differentials,  not  to  exceed  market  value 
in  the  case  of  long  positions  in  options 
and  options  on  futures  contracts;  plus 

(5)  In  the  case  of  portfolio  types 
involving  index  options  and  related 
instruments  offset  by  a  qualified  stock 
basket,  there  will  be  a  minimum  charge 
of  5%  of  the  market  value  of  the 
qualified  stock  basket  for  high- 
capitalization  diversified  and  narrow- 
based  indexes;  and 

{4)  In  the  case  of  portfoUo  types 
involving  index  options  and  related 
instruments  offset  by  a  qualified  stock 
basket,  there  will  be  a  minimum  charge 
of  7V2%  of  the  market  value  of  the 
qualified  stock  basket  for  non-high- 
capitalization  diversified  indexes. 

Ahemative  Strategy  Based  Method 

(2)  A  broker  or  dealer  may  elect  to 
apply  the  alternative  strategy  based 
method  in  accordance  with  the 
provisions  of  this  paragraph  (b)(2). 

(i)  Definitions.  (A)  The  term  intrinsic 
value  or  in-the-money  amount  shall 
mean  the  amount  by  which  the  exercise 
value,  in  the  case  of  a  call,  is  less  than 
the  ourent  market  value  of  the 
imderlying  instrument,  and,  in  the  case 
of  a  put,  is  greater  than  the  current 
marilet  value  of  the  underlying 
instrument 

(B)  The  term  out-of-the-money 

*  amount  shall  mean  the  amount  by 
which  the  exercise  value,  in  the  case  of 
a  call,  is  greater  than  the  ciurent  market 
value  of  the  underlying  instrument,  and, 
in  the  case  of  a  put,  is  less  than  the 
current  market  value  of  the  underlying 
instrument. 

(C)  The  term  time  value  Aa31  mean 
the  current  market  value  of  an  option 
contract  that  is  in  excess  of  its  intrinsic 
value. 

(ii)  Every  broker  at  dealer  electing  to 
calculate  adjustments  to  net  worth  in 
acxx>rdance  with  the  provisions  of  this 
paragraph  (b)(2)  must  make  the 
following  adjustments  to  net  worth: 


(A)  Add  the  time  value  of  a  short 
position  in  a  Usted  option;  and 

(B)  Deduct  the  time  value  of  a  long 
position  in  a  listed  option,  which  relates 
to  a  position  in  the  same  underlying 
instrument  or  in  a  related  instrument 
within  the  option  class  or  product  group 
as  recognized  in  the  strategies 
eniunerated  in  paragraph  (b)(2)(iii)(D)  of 
this  section;  and 

(C)  Add  the  net  short  market  value  or 
deduct  the  long  market  value  of  listed 
options  as  recognized  in  the  strategies 
enumerated  in  paragraphs 
(b){2)(iii)(E)(l)  and  (2)  of  Uiis  section. 

(iii)  In  computing  net  capital  after  the 
adjustments  provided  for  in  paragraph 
(b)(2)(ii)  of  this  section,  every  broker  or 
dealer  ^11  deduct  the  percentages 
specified  in  this  paragraph  (b)(2)(iii)  for 
all  listed  option  positions,  positions 
covering  the  same  underlying 
instrument  and  related  instruments 
within  the  options'  class  or  product 
group. 

Uncovered  Calls 

(A)  Where  a  broker  or  dealer  is  short 
a  call,  deducting  the  percentage 
required  by  paragraphs  (c)(2)(vi)  (A) 
through  (K)  of  §  240.15c3-l  of  the 
ciurent  market  valuQ  of  the  underlying 
instrument  for  such  option  reduced  by 
its  out-of-the-money  amount,  to  the 
extent  that  such  reduction  does  not 
operate  to  increase  net  capital.  In  no 
event  shall  this  deduction  be  less  than 
the  greater  of  $250  for  each  short  call 
option  contract  for  100  shares  or  50%  of 
the  aforementioned  percentage. 

Uncovered  Puts 

(B)  Where  a  broker  or  dealer  is  short 

a  put,  deducting  the  percentage  required 
by  paragraphs  (c)(2)(vi)  (A)  through  (K) 
of  §  240.15C3-1  of  the  current  market 
value  of  the  underlying  instrument  for 
such  option  reduced  by  its  out-of-the- 
money  amoimt,  to  the  extent  that  such 
reduction  does  not  operate  to  increase 
net  capital.  In  no  event  shall  the 
deduction  provided  by  this  paragraph 
be  less  than  the  greater  of  $250  for  each 
short  put  option  contract  for  100  shares 
or  50%  of  the  aforementioned 
percentage. 

Long  Positions 

(C)  Where  a  broker  or  dealer  is  long 
puts  or  calls,  deducting  50  percent  of 
the  market  value  of  the  net  long  put  and 
call  positions  in  the  same  options  series. 

Certain  Security  Positioiu  With 
Offiwtting  Options 

(D)(1)  Where  a  broker  or  dealer  is  long 
a  put  for  which  it  has  an  o&etting  long 
position  in  the  same  number  of  units  of 
the  same  underlying  instrument. 


deducting  the  percentage  required  by 
paragraphs  (c)(2)(vi)  (A)  through  (K)  of 
§  240.15c3-l  of  the  current  market  value 
of  the  imderlying  instrument  for  the 
long  offsetting  position,  not  to  exceed 
the  out-of-the-money  amount  of  the 
option.  In  no  event  shall  the  deduction 
provided  by  this  paragraph  be  less  than 
$25  for  eadi  option  contract  for  100 
shares,  provided  that  the  minimum 
charge  need  not  exceed  the  intrinsic 
value  of  the  option. 

[2)  Where  a  oroker  or  dealer  is  long 

a  call  for  which  it  has  an  offsetting  short 
position  in  the  same  number  of  units  of 
the  same  underlying  instrument, 
deducting  the  percentage  required  by 
paragraphs  (c)(2)(vi)  (A)  through  (K)  of 
§  240.15C3-1  of  the  current  market  value 
of  the  underlying  instrument  for  the 
short  of&etting  position,  not  to  exceed 
the  out-of-the-money  amount  of  the 
option.  In  no  event  shall  the  deduction 
provided  by  this  paragraph  be  less  than 
$25  for  each  option  contract  for  100 
shares,  provided  that  the  minimum 
charge  need  not  exceed  the  intrinsic 
value  of  the  option. 

[3)  Where  a  oroker  or  dealer  is  short 
a  call  for  which  it  has  an  offsetting  long 
position  in  the  same  number  of  units  of 
the  same  underlying  instrument, 
deducting  the  percentage  required  by 
paragraphs  (c)(2)(vi)  (A)  through  (K)  of 

§  240.15c3-l  of  the  current  market  value 
of  the  underlying  instrument  for  the 
offsetting  long  position  reduced  by  the 
short  call's  intrinsic  value.  In  no  event 
shall  the  deduction  provided  by  this 
paragraph  be  less  than  $25  for  each 
option  contract  for  100  shares. 

Certain  Spread  Positions 

(E)(1)  Where  a  broker  or  dealer  is 
short  a  Usted  call  and  is  also  long  a 
Usted  call  in  the  same  class  of  options 
contracts  and  the  long  option  expires  on 
the  same  date  as  or  subsequent  to  the 
short  option,  the  deduction,  after 
adjustments  required  in  paragraph  (b)  of 
this  section,  shall  be  the  amount  by 
which  the  exercise  value  of  the  long  caU 
exceeds  the  exercise  value  of  the  short 
call.  If  the  exercise  value  of  the  long  call 
is  less  than  or  equal  to  the  exercise 
value  of  the  short  caU,  no  deduction  is 
required. 

(2)  Where  a  broker  or  dealer  is  short 
a  listed  put  and  is  also  long  a  Usted  put 
in  the  same  class  of  options  contracts 
and  the  long  option  expires  on  the  same 
date  as  or  subsequent  to  the  short 
option,  the  deduction,  after  the 
adjustments  required  in  paragraph  (b)  of 
this  section,  shall  be  the  amount  by 
which  the  exercise  value  of  the  short 
put  exceeds  the  exercise  value  of  the 
long  put  If  the  exercise  value  of  the 
long  put  is  equal  to  or  greater  than  the 
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exercise  value  of  the  short  put,  no 
deduction  is  required. 

(c)  With  respect  to  transactions 
involving  unlisted  options,  every  broker 
or  dealer  shall  determine  the  value  of 
unlisted  option  positions  in  accordance 
with  the  provision  of  paragraph  (c)(2)(i) 
of  §  240.15c3-l,  and  shall  deduct  the 
percentages  of  all  securities  positions  or 
unlisted  options  in  the  proprietary  or 
other  accoimts  of  the  broker  or  dealer 
specified  in  this  paragraph  (c).  However, 
where  computing  the  deduction 
required  for  a  secxuity  position  as  if  the 
security  position  had  no  related  unlisted 
option  position  and  positions  in 
unlisted  options  as  if  uncovered  would 
result  in  a  lesser  deduction  firom  net 
worth,  the  broker  or  dealer  may 
compute  such  deductions  separately. 

Uncovered  Calls 

(1)  Where  a  broker  or  dealer  is  short 
a  caU,  deducting  15  percent  (or  such 
other  percentage  required  by  paragraphs 
(c)(2)(vi)  (A)  through  (K)  of  §240.15c3- 
l)  of  the  current  market  value  of  the 
seciuity  imderlying  such  option 
reduced  by  any  excess  of  the  exercise 
value  of  die  call  over  the  current  market 
value  of  the  underlying  security.  In  no 
event  shall  the  deduction  provided  by 
this  paragraph  be  less  than  $250  for 
each  option  contract  for  100  shares. 

Uncovered  Puts 

(2)  Where  a  broker  or  dealer  is  short 
a  put.  deducting  15  percent  (or  such 
other  percentage  required  by  paragraphs 
(c)(2)(vi)  (A)  through  (K)  of  §240.15c3- 
l)  of  the  current  market  value  of  the 
security  underlying  the  option  reduced 
by  any  excess  of  the  market  value  of  the 
imderlying  security  over  the  exercise 
value  of  the  put.  In  no  event  shall  the 
deduction  provided  by  this  paragraph 
be  less  than  $250  for  each  optirai 
contract  for  100  shares. 

Covered  Calls 

(3)  Where  a  broker  or  dealer  is  short 
a  call  and  long  equivalent  units  of  the 
underlying  security,  deducting  15 
percent  (or  such  other  percentage 
required  by  paragraphs  (c)(2)(vi)  (A) 
Uuough  (K)  of  §  240.15C3-1)  of  tiie 
cunent  maricet  value  of  the  imderlying 
security  reduced  by  any  excess  of  the 
current  market  value  of  the  imderlying 
security  over  the  exercise  value  of  the 
call.  No  reduction  under  this  paragraph 
shaU  have  the  effect  of  increasing  net 
capital 

Covered  Puts 

(4)  Where  a  broker  or  dealer  is  short 
a  put  and  short  equivalent  units  of  the 
underljring  security,  deducting  15 
percent  (or  such  other  percentage 


required  by  paragraphs  (c)(2)(vi)  (A) 
through  (K)  of  §240.1 5c3-l)  of  die 
current  market  value  of  the  underlying 
security  reduced  by  any  excess  of  die 
exercise  value  of  the  put  over  the  market 
value  of  the  imderlying  security.  No 
such  reduction  shall  have  the  effect  of 
increasing  net  capital. 

Conversion  Accounts 

(5)  Where  a  broker  or  dealer  is  long 
equivalent  units  of  the  underlying 
security,  long  a  put  written  or  endorsed 
by  a  broker  or  dealer  and  short  a  call  in 
its  proprietary  or  other  accounts, 
deducting  5  percent  (or  50  percent  of 
such  other  percentage  required  by 
paragraphs  (c)(2)(vi)  (A)  tiuough  (K)  of 
§  240.15c3-l)  of  the  current  market 
value  of  the  underlying  security. 

(6)  Where  a  broker  or  dealer  is  short 
equivalent  units  of  the  underlying 
security,  long  a  call  written  or  endorsed 
by  a  broker  or  dealer  and  short  a  put  in 
his  proprietary  or  other  accounts, 
deducting  5  percent  (or  50  percent  of 
such  other  percentage  required  by 
paragraphs  (c)(2)(vi)  (A)  tiirough  (K)  of 
§  240.15C3-1)  of  the  maricet  value  of  the 
underlying  security. 

Long  Options 

(7)  Where  a  broker  or  dealer  is  long 
a  put  or  call  endorsed  or  written  by  a 
broker  or  dealer,  deducting  15  percent 
(or  such  other  percentage  required  by 
paragraphs  (c)(2)(vi)  (A)  Uirough  (K)  of 
§  240.15C3-1)  of  the  market  value  of  the 
underl)ring  security,  not  to  exceed  any 
value  attributed  to  such  option  in 
paragraph  (c)(2)(i)  of  §240.15c3-l. 

By  the  Commission. 

Dated:  February  6, 1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-3479  Filed  2-11-97;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

CoastGuard 

33  CFR  Part  117 

ICQ001-eS-171] 

nN211S-AE47 

Drawbrklg*  Operation  Regulatione; 
Paesaic  River,  New  Jeraey 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 


the  Route  7  (Rutgers  Street)  Bridge,  mile 
8.9,  in  Belleville,  New  Jersey  which 
cross  the  Passaic  River.  The  change  will 
provide  openings  on  signal  if  at  least 
four  hours  notice  is  given.  TTiis  change 
was  requested  by  the  Consolidated  Rail 
Corporation  (CONRAIL)  and  New  Jersey 
Department  of  Transportation  (NJDOT) 
because  of  the  limited  openings  of  these 
bridges.  This  action  will  relieve  the 
bridge  owners  of  the  burden  of  having 
personnel  constantly  available  to  open 
the  bridges  and  should  provide  for  the 
reasonable  needs  of  navigation.  Other 
changes  remove  redundant 
requirements  that  are  included  in  the 
Part  117  general  operating  regulations, 
provide  maximum  allowable  time 
delays  for  specific  railroad  bridge 
openings,  remove  unnecessary  language, 
and  reorder  the  paragraphs  for  clarity 
and  consistency. 
EFFECTIVE  DATE:  March  14, 1997. 
ADDRESSES:  Documents  referred  to  in 
this  preamble  are  available  by  writing  to 
the  First  Coast  Guard  District,  Bridge 
Branch  at  Bldg.  135 A,  Governors  Island, 
New  York  10004-5073.  The  telephone 
number  is  (212)  668-7994. 
FOB  FURTHER  INFORMATKM  CONTACT:  Gary 
Kassof,  Chief,  Bridge  Branch,  (212)  668- 
7021. 


StiMMARY:  The  Coast  Guard  is  changing 
the  regulations  governing  the  Routes  1 
&  9  (Lincoln  Hi^way)  Bridge,  mile  1.8, 
the  Point-No-Point  Railroad  Bridge,  mile 
2.6,  both  in  Newark,  New  Jersey,  and 


SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  June  21, 1996,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entiUed  "Drawbridge 
Operation  Regulations;  Passaic  River, 
New  Jersey"  in  the  Federal  Register  (61 
FR  31881).  The  Coast  Guard  received 
three  comments  on  the  notice  of 
proposed  rulemaking.  No  public  hearing 
was  requested,  and  none  was  held. 

Background  and  Purpose 

The  Routes  1  &  9  (Lincoln  Highway), 
Point-No-Point  Railroad,  and  Route  7 
(Rutgers  Street)  Bridges  have  respective 
vertical  clearances,  when  in  the  closed 
position,  of  40',  16',  and  8'  above  mean 
high  water  (MHW).  AU  diree  bridges 
had  previously  been  required  to  open  on ' 
signal.  This  rule  will  permit  these 
bridges  to  open  on  signal  if  at  least  four 
hours  notice  is  given. 

Due  to  the  closure  of  the  River  Oil 
Terminal  in  August.  1992,  requests  for 
openings  of  bridges  across  the  Passaic 
River  have  decreased.  For  the  years 
1992, 1993,  and  1994,  die  Routes  1  &  9 
(Lincoln  Highway)  Bridge  opeaed  95, 35 
and  29  times,  respectively,  for  vessel 
transits:  the  Point-No-Point  Bridge 
opened  243, 145  and  124  times;  the 
Route  7  (Rutgers  Street)  Bridge  opened 
129, 161  and  169  times.  The  previous 
regulations  are  being  changed  to  provide 
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CCM4RAIL  and  N)DOT  relief  from  having 
an  opetator  in  constant  attoidanca  at 
the  todges  since  there  is  limited 
demand  for  bridge  openings. 

Discnsrion  of  Comments  and  Changas 

Three  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  Two  offered  no  objection: 
the  other  from  the  Qty  of  Newark 
Department  of  Engineering  wanted 
assurances  that  no  openings  would  be 
permitted  at  the  Route  1  &  9  bridge 
during  rush  hoius.  The  Qty  of  Newarit 
provided  no  evidence  and  made  no 
assertion  that  there  is  presently  any 
interruption  to  vehicular  trafBc  under 
the  existing  rule.  The  new  rule,  M^ch 
requires  four  hoius  for  openings, 
provides  no  greater  potential  for 
interrupting  vehicular  trafBc  than  the 
existing  rule.  Should  excessive  vehicle 
congestion  ever  occur  at  this  bridge,  the 
Qty  of  Newark  may  p>etition  the  Coast 
Guard  for  an  amendment  to  this  rule. 
Due  to  vessel  draft  requirements  and  the 
need  for  certain  vessels  to  transit  during 
specific  tidal  stages,  operungs  will  be 
granted  during  rush  hours,  if  proper 
advance  notice  is  given. 

To  provide  consistency  with  Coast 
Guard  regulatory  practice,  proposed 
paragraph  117.739(a)(2)  is  amended  to 
delete  manpower,  communications  and 
maintenance  requirements  for  the  New 
Jersey  Transit  crew  operation.  The 
requirement  for  two  qualified  ofmratore 
is  changed  to  "adequate  number  of 
operatora",  and  requirements  regarding 
the  number  of  vehicles,  type  of 
communications  and  deployment  of 
crew  members  are  deleted.  In  addition, 
the  requirement  for  "adequate  security 
measiues"  is  deleted. 

Regulatmy  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
reqxiire  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
OfBce  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  is 
unnecessary.  This  conclusion  is  based 
on  the  fact  that  this  rule  will  not  prevent 
mariners  from  passing  through  the 
bridges  as  long  as  they  provide  four 
hours  advance  notice.  Currently,  two 
faciUties  in  Newark,  New  Jersey, 
national  Fuels  and  W.A.  Steamlines, 
receive  some  of  their  product  by  barge.  _ 
During  the  winter  months.  National 


Fuels  occasionally  receives  heating  oil 
crude  by  barge  in  anticipati<Hi  of 
demand  for  home  heating  fueL* 
Similarly,  W.A.  Steamlines  sometimes 
has  gasoline  deUvered  by  barge  to 
increase  its  reserves  in  the  winter 
months.  Since  these  deliveries  are 
scheduled  well  in  advance,  the  advance 
notice  requirement  will  have  minimal 
impact  on  these  faciUties.  Small  marinas 
located  along  the  Passaic  River  provide 
dockage  for  less  than  100  recreational 
vessels,  many  transiting  the  drawbridges 
without  requiring  openings.  Considering 
the  recreational  nature  of -these  tripn,  an 
advance  notice  requirement  will  have  a 
miniiwHl  impact  on  recreational  boating 
facilities  and  recreational  boatere. 

Small  Entities 

The  Coast  Guard  has  considered  the 
economic  impact  of  this  rule  on  small 
entities  imder  the  Regulatory  FlexibiUty 
Act  (5  U.S.C.  601  et  seq.).  For  the 
reasons  discussed  in  the  Regulatory 
Evaluation  above,  the  Coast  Guard  has 
determined  that  this  rxile  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

CoUectimi  of  Infbnnation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B,  (as  revised  by 
60  FR  32197,  June  20, 1995),  this  rule 
promulgates  operating  regvilations  for 
drawbridges  and  is  categorically 
excluded  from  further  environmental 
documentation. 

List  of  Sub)ects  in  33  CFR  Part  117 

Bridges. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— {AMENDED] 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


AndMritjr:  33  XJJS.C  408;  49  CFR  1.46;  33 
CFR  1.05-l(g};  section  117.255  alao  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat  5039. 

2.  Section  117.739  is  revised  to  read 
as  follows: 


{117.738 

(a)  The  following  raquirements  apply 
to  all  bridges  in  this  section  across  the 
Passaic  River 

(1)  The  owners  of  these  bridges  shall 
provide,  and  keep  in  good  legible 
condition,  clearance  gauges  with  figures 
not  less  than  twelve  (12)  inches  hi^ 
designed,  installed  and  maintained 
according  to  the  provisirais  of  S  118.160 
of  this  chapter. 

(2)  New  Jersey  Transit  Rail 
Operations'  (NJTRO)  roving  crews  shall 
consist  of  an  adequate  number  of 
operators  to  ensure  NJTRO  bridges  are 
operated  according  to  the  requirements 
of  this  section. 

(b)  The  draw  of  the  Routes  1  &  9 
(Lincoln  Highway)  Bridge,  mile  1.8,  at 
NewarifL,  shall  open  on  signal  if  at  least 
four  houra  notice  is  given. 

(c)  The  draw  of  CONRAIL's  Point-No- 
Point  Railroad  Bridge,  mile  2.6,  at 
Newark,  shall  open  on  signal  if  at  least 
four  hours  notice  is  given  to  the 
CONRAIL  Movement  Desk.  After  the 
signal  to  open  is  given,  the  opening  may 
be  delayed  no  more  than  ten  minutes. 

(d)  Tne  draw  of  the  Jackson  Street 
Bridge,  mile  4.6.  at  Hairison,  shall  open 
on  signal;  except  that  notice  must  be 
given  before  2:30  a.m.  for  openings 
between  3  a.m.  and  8:30  a.m.  and  before 
2:30  p.m  for  openings  between  4:30  p.m. 
andTp.m. 

(e)  The  draw  of  Amtrak's  Dock  Bridge, 
mile  5.0,  at  Harrison,  shall  open  on 
signal;  except  that  from  7:20  a.m.  tc  9:20 
am.  and  4:30  p.m.  to  6:50  p.m.,  Monday 
through  Friday  except  federal  holidays, 
the  draw  need  not  be  opened.  At  all 
other  tim^,  an  opening  may  be  delayed 
no  more  than  ten  minutes,  unless  the 
drawtender  and  the  vessel  operator, 
conmiunicating  by  radiotelephone, 
agree  to  a  longer  delay. 

(f)  The  draw  of  the  Bridge  Street 
Bridge,  mile  5.6,  at  Harrison,  shall  open 
on  signal;  except  that  notice  must  be 
given  before  2:30  a.m.  for  openings 
between  3  a.m.  and  8:30  a.m.  and  before 
2:30  p.m.  for  openings  between  4:30 
p.m.  and  7  p.m. 

(g)  The  draw  of  the  NJTRO  Newark- 
Harrison  (Morristown  Line)  Bridge,  mile 
5.8,  at  Harrison,  New  Jersey  shall  ojjen 
on  signal  if  at  least  one  hour  advance 
notice  is  given  to  the  drawtender  at 
Upper  Hack  Bridge  mile  6.9,  across  the 
Hackensack  River  at  Secaucus,  N.J.  In 
the  event  the  HX  drawtender  is  at  the 
Lower  Hack  Bridge,  mile  3.4  on  the 
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Hackensack  River,  at  Jersey  Qty  then  up 
to  an  additional  half  hour  delay  in 
opening  is  permitted.  After  the  signal  to 
open  is  given,  the  opening  may  be 
delayed  no  more  than  ten  minutes. 
From  7:15  a.m.  to  9  a.m.  and  frtrai  4:30 
p.m.  to  6:50  p.m.,  Monday  through 
Friday  except  federal  hohdays.  the  draw 
need  not  open. 

(h)  The  draw  of  the  Route  280  (Stlckel 
Memorial)  Bridge,  mile  5.8,  at  Harrison, 
shall  open  on  signal  if  at  least  eight 
hours  notice  is  given.  In  an  emergency, 
the  draw  shall  open  as  soon  as  possible 
but  not  more  tlum  two  hours  after  the 
opening  request. 

(i)  The  draw  of  the  Qay  Street  Bridge, 
mile  6.0,  at  Harrison,  shall  open  on 
signal;  except  that  notice  must  be  given 
before  2:30  a.m.  for  openings  between  3 
a.m.  and  8:30  a.m.  and  before  2:30  p.m. 
for  openings  between  4:30  p.m.  and  7 
p.m. 

(j)  The  draw  of  the  Route  7  (Rutgers 
Street)  Bridge,  mile  6.9,  at  Belleville, 
shall  open  on  signal  if  at  least  four 
hours  notice  is  given. 

(k)  The  draw  of  the  NJTRO  (West 
Arlington)  Bridge,  mile  8.0,  at  Kearney, 
shall  open  on  signal  bom  7  a.m.  to  11 
p.m.  if  at  least  eight  hours  notice  is 
given.  After  the  signal  to  open  is  given, 
the  opening  may  be  delayed  no  more 
than  ten  minutes.  From  11  p.m.  to  7 
a.m.,  the  draw  need  not  be  opened. 

(1)  The  draw  of  the  Avondale  Bridge, 
mile  10.7,  at  Lyndhurst,  shall  open  on 
signal:  except  that  notice  must  be  given 
before  2:30  a.m.  for  openings  between  3 
a.m.  and  8:30  a.m.  and  before  2:30  p.m, 
for  openings  between  4:30  p.m.  and  7 
p.m. 

(m)  The  draw  of  the  NJTRO  Bridge, 
mile  11.7,  at  Lyndhurst,  shall  open  on 
signal  from  8  a.m.  to  4  p.m.  if  at  least 
six  hours  notice  is  given.  After  the 
signal  to  open  is  given,  the  opening  may 
be  delayed  no  more  than  ten  minutes. 
From  4  p.m.  to  8  a.m.,  the  draw  need 
not  be  opened. 

(n)  The  draw  of  the  Route  3  Bridge, 
mile  11.8.  at  Rutherford,  shall  open  on 
signal  if  at  least  six  hours  notice  is 
given. 

(0)  The  draw  of  the  Douglas  O.  Mead 
(Union  Avenue)  Bridge,  mile  13.2.  at 
Rutherford,  shall  open  on  signal;  except 
that: 

(1)  From  4  p.m.  to  8  a.m..  the-draw 
shall  open  if  at  least  eight  hours  notice 
is  given;  and 

12)  On  Qxristmas  and  New  Year's  Day, 
the  draw  shall  open  if  notice  is  given 
prior  to  4  pjn.  the  day  prior. 

(p)  The  draw  of  the  following  bridges 
need  not  be  opened  for  the  passage  of 
vessels: 

(1)  Gregory  Avraue  Bridge,  mile  14.0. 
at  Wallington. 


(2)  Second  Street  Bridge,  mile  14.7.  at 
Wallington. 

(3)  West  Eighth  Street  Bridge,  mile 
15.3,  at  Garfield. 

Dated:  lanuaiy  28. 1997. 
JX.  LinnoD. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 

First  Coast  Guard  District 

[FR  Doc.  97-3484  Filed  2-11-97;  8:45  am] 

BtLUNQ  COOe  4t10-14-«l 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300452;  FRL-6585-1] 
RIN  2070-AB78 

Bifenthrin;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


summary:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  the  insecticide  bifenthrin  in 
or  on  the  raw  agriciiltural  commodities 
broccoli  and  cauliflower  in  connection 
with  EPA's  granting  of  emergency 
exemptions  imder  section  18  of  the 
Federal  Insecticide,  Fimgidde,  and 
Rodentidde  Act  authorizing  use  of 
bifenthrin  on  broccoli  and  cauliflower 
in  California.  This  regulation  establishes 
a  maximum  permissible  level  for 
residues  of  bifenthrin  in  these  foods 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug  and  Coanetic  Act, 
as  amended  by  the  Food  QuaUty 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  be  revoked 
automatically  without  further  action  by 
EPA  on  January  31, 1998. 
DATES:  This  regulation  becomes 
effective  February  12, 1997.  This 
regulation  expires  and  is  revoked 
automatically  without  further  action  by 
EPA  on  January  31. 1998.  Objections 
and  requests  for  hearings  must  be  ■ 
received  by  EPA  on  April  14. 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  (OPP-3004521. 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 


filed  with  the  Hearing  Clerk  identified 
by  the  document  control  number,  (OPP- 
300452].  should  be  submitted  to:  Public 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  objections  and 
hearing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy,.  Arlineton. 
r    VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  (OPP-300452].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Margarita  Collantes,  Registration 
Division  (7505W).  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Sixth  Floor,  Crystal  Station  #1.  2800 
Jefferson  Davis  Piighway,  Arlington.  VA 
22202,  (703)  308-8347,  e-mail: 
collantes.margarita@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
pursuant  to  section  408(e)  and  (1)(6)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(e)  and 
(1)(6).  is  estabUshing  a  tolerance  for 
residues  of  the  insecticide  bifenthrin.  (2- 
methyl[l.l'-biph«iyl]-3-yl)methyl-3-(2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2.2- 
dimethylcyclopropanecarboxylate  in  or 
on  broccoli  at  0.1  parts  per  miUion 
(ppm)  and  cauliflower  at  0.05  ppm. 
These  tolerances  will  expire  and  be 
revoked  automatically  without  further 
action  by  EPA  on  January  31. 1998. 

I.  Backgronnd  and  Sututory  Aathority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L  104-170)  was 
signed  into  law  August  3, 1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C 
301  et  seq.,  and  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  7  U.S.C  136  et  seq.  The  FQPA 
amendments  went  into  efiiect 
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immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  were  discussed  in  detail 
in  the  final  rule  establishing  a  tolerance 
for  an  emergency  exemption  for  use  of 
propiconazole  on  sorghum  (61  FR 
58135,  November  13, 1996)(FRL-5572- 

9). 

New  section  408(b)(2)(A)(i)  allows 
EPA  to  establish  a  tolerance  (the  legal 
limit  for  a  pesticide  chemical  residue  in 
or  on  a  food)  only  if  EPA  determines 
that  the  tolerance  is  "safe."  Section 
408(b)(2)(A)(ii)  defines  "safe"  to  mean 
that  "there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  diemical 
residue,  including  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information."  This  includes  exposure 
through  drinking  water,  but  does  not 
include  occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiu^  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."        

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  sudi  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  estabUshed  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  firom  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA.  Section  408(1)(6) 
also  requires  EPA  to  promulgate 
regulations  by  August  3, 1997, 
governing  the  establishment  of 
tolerances  and  exemptions  under 
section  408(1)(6)  and  requires  that  the 
regulations  be  consistent  with  section 
408(b)(2)  and  (c)(2)  and  FIFRA  section 
18. 

Section  408(1)(6)  allows  EPA  to 
establish  tolerances  or  exemptions  from 
the  requirement  for  a  tolerance,  in 
connection  with  EPA's  granting  of 
FIFRA  section  18  emergency 
exemptions,  without  providing  notice  or 
a  period  for  public  comment.  Thus, 
consistent  with  the  need  to  act 
expeditiously  on  requests  for  emergency 


exemptions  under  FIFRA,  EPA  can 
establish  such  tolerances  or  exemptions 
under  the  authority  of  section  408(e) 
and  (1)(6)  without  notice  and  comment 
rulemaking. 

In  establishing  section  18-related 
tolerances  and  exemptions  dxuing  this 
interim  period  before  EPA  issues  the 
section  408(1)(6)  procedural  regulation 
and  before  EPA  makes  its  broad  policy 
decisions  concerning  the  interpretation 
and  implementation  of  the  new  section 
408,  EPA  does  not  intend  to  set 
precedents  for  the  application  of  section 
408  and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Rather, 
these  early  section  18  tolerance  and 
exemption  decisions  will  be  made  on  a 
case-by-case  basis  and  will  not  bind 
EPA  as  it  proceeds  with  further 
rulemaking  and  policy  development. 
EPA  intends  to  act  on  section  18-related 
tolerances  and  exemptions  that  clearly 
quality  imder  the  new  law. 

n.  Emergency  Exemptions  for 
Bifenthi^  on  Broccoli  and  Cauliflower 
and  FFDCA  Tolerances 

The  California  Department  of 
Pesticide  Regulations  requested  a 
specific  exemption  for  use  of  bifenthrin 
on  broccoli,  cabbage,  cauliflower, 
rapini,  leaf  lettuce  and  head  lettuce  to 
control  the  silverleaf  whitefly. 
California  indicates  that  it  still  does  not 
have  material  that  will  provide  them 
with  satisfactory  late  season  control  of 
the  silverleaf  whitefly.  The  registrant 
(Bayer  Inc.)  for  the  registered  alternative 
product  imidacloprid  Admire/Provado 
does  not  want  growers  to  use 
imidacloprid  throughout  the  growing 
season  in  order  to  eliminate  any 
potential  that  the  silverleaf  whitefly 
may  develop  a  resistant  gene  to 
imidacloprid.  When  used  as  a 
combination,  Imidacloprid  and 
bifenthrin  allowed  the  growers  to 
maintain  the  ability  to  grow  a 
marketable  crop  in  1993  and  1994. 
Without  the  use  of  bifenthrin,  the 
Applicant  claims  that  growers  will 
suffer  significant  economic  loss  this 
growing  season. 

Upon  review  of  the  economic  data 
submitted  for  this  application,  the 
expected  net  revenue  for  cabbage,  head 
and  leaf  lettuce,  each  fall  inside  the 
range  of  the  respective  historical 
variations,  implying  that  no  significant 
economic  loss  would  occiu-.  However, 
the  net  revenue  for  cauliflower  and 
broccoli  fall  outside  of  the  historical 
range  of  variations  of  net  revenue  and 
are  therefore  expected  to  result  in 
significant  economic  losses  and  an 
urgent  non-routine  situation. 

As  part  of  its  assessment  of  these 
applications  for  emergency  exemptions. 


EPA  assessed  the  potential  risks 
presented  by  residues  of  bifenthrin  on 
broccoli  and  cauliflower.  In  doing  so, 
EPA  considered  the  new  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  to  grant  the  section  18 
exemptions  only  after  concluding  that 
the  necessary  tolerances  xmder  FFDCA 
section  408(1)(6)  would  be  consistent 
vdth  the  new  safety  standard  and  with 
FIFRA  section  18.  These  tolerances  for 
bifenthrin  will  permit  the  marketing  of 
broccoli  and  cauliflower,  treated  in 
accordance  with  the  provisions  of  the 
section  18  emergency  exemptions. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemptions 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e)  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  be  revoked  automatically 
without  further  action  by  EPA  on 
January  31, 1998,  under  FFDCA  secticm 
408(1)(5),  residues  of  bifenthrin  not  in 
excess  of  the  amount  specified  in  the 
tolerances  remaining  in  or  on  broccoU 
and  cauliflower  after  that  date  will  not 
be  imlawful,  provided  the  pesticide  is 
applied  during  the  term  of,  and  in 
accordance  with  all  the  conditions  of, 
the  emergency  exemptions.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

EPA  has  not  made  any  decisions 
about  whether  bifenthrin  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  broccoU  or 
cauliflower  or  whether  a  permanent 
tolerance  for  bifenthrin  for  these  crops 
would  be  appropriate.  This  action  by 
EPA  does  not  serve  as  a  basis  for 
registration  of  bifenthrin  by  a  State  for 
special  local  needs  under  FIFRA  section 
24(c).  Nor  does  this  action  serve  as  the 
basis  for  any  States  other  than  those 
listed  above  to  use  this  product  on  this 
crop  under  section  18  of  FIFRA  without 
following  all  provisions  of  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemptions  for  bifenthrin, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 


Fitfleral  Rmrister  /  Vol.  62.  No.  29  /  Wednesday.  Februarv  12.  1997  /  Rules  and  Resulations     6489 


6488 


0 

Federal  Ragister  /  Vol.  62,  No.  29  /  Wednesday,  February  12.  1997  /Rules  and  Regulations 


adverse  health  effiects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level."  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RiD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  imcertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  no 
aporedable  risk. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  Margin  of  Exposiue 
(MOE)  calculation  ba^  on  the 
appropriate  NOEL)  may  be  carried  out 
based  on  the  natiu^  of  the  carcinogenic 
response  and  the  Agency's  knowlmlge  of 
its  mode  of  action. 

In  examining  aggregate  exposiuv, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  bota 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 


or  surface  water  that  is  consumed  as 
drinking  water.  Dietary  exposure  to 
residues  of  a  pesticide  in  a  food 
commodity  are  estimated  by 
multiplying  the  average  daily 
consumption  of  the  iood  forms  of  that 
commodity  by  the  tolerance  level  or  the 
anticipated  pesticide  residue  level.  The 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
toleremce  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million.  EPA 
attempts  to  derive  a  more  accurate^ 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
Bifenthrin  is  already  registered  by  EPA 
for  numerous  food  and  feed  uses,  as 
well  as  residential  use  (ornamentals, 
houseplants,  turf,  pets  and  inside 
domestic  dweUings).  At  this  time,  EPA 
is  not  in  possession  of  a  registration 
application  for  bifenthrin  on  broccoU  or 
cauUflower.  However,  a  petition 
tolerance  for  these  uses  is  expected  in 
1997.  Based  on  information  submitted 
to  the  Agency  thus  far,  EPA  has 
sufficient  data  to  assess  the  hazards  of 
bifenthrin  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  the  time-limited 
tolerances  for  residues  of  bifenthrin  on 
broccoli  at  0.1  ppm  and  cauliflower  at 
0.05  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  these  tolerances 
follows. 

A.  Toxicological  Pmfile 

1.  Chmnic  toxicity.  Based  on  the 
available  chronic  toxicity  data,  EPA's 
Office  of  Pesticide  Programs  (OPP)  has 
established  the  RfD  for  bifenthrin  at 
0.015  milUgrams(mg)/kilogram(kg)/day. 
The  RfD  for  bifenthrin  is  based  on  a  1- 
year  feeding  study  in  dogs  with  a  NOEL 
of  1.5  mg/kg/day  and  an  uncertainty 


factor  of  100.  Intermittent  tremors  was 
the  effect  observed  at  the  Lowest  Effect 
Level  (LEL)  of  3  mg/kg/day. 

2.  Acute  toxicity.  Based  on  available 
acute  toxicity  data,  OPP  has  determined 
that  the  NOEL  of  1  mg/kg/day  from  the 
oral  developmental  toxicity  study  in  rats 
should  be  used  to  assess  risk.  The 
maternal  effects  observed  at  the  LEL  of 

2  mg/kg/day  was  based  on  tremors  from 
day  7  to  17  of  dosing.  This  acute  dietary 
endpoint  will  determine  acute  dietary 
risks  to  all  subgroups  of  the  population. 

3.  Short-term  toxicity.  OPP  has 
determined  that  a  short-  and 
intermediate-term  risk  assessment  is 
appropriate  for  occupational  and 
residential  routes  of  exposure.  OPP 
recommends  that  the  same  NOEL  of  1 
mg/kg/day,  taken  bom  the  above  acute 
rat  developmental  oral  toxicity  study  be 
used  for  these  MOE  residential 
calculations.  A  dermal  penetration  of  20 
percent  (similar  to  other  pyrethroids) 
should  be  employed  for  worker  MOE 
calculations.  OPP  did  not  identify  an 
inhalation  exposure  intermediate-term 
hazard. 

4.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  the  Carcinogenicity 
Peer  Review  Committee  (CPRC)  has 
classified  bifenthrin  as  a  Group  C 
chemical,  possible  hiunan  carcinogen, 
based  on  luinary  bladder  tumors  in 
mice,  but  did  not  recommended 
assignment  of  a  Q|.,  instead 
recommended  the  RfD  approach.  Based 
on  CPRC's  recommendation  that  the  RfD 
approach  be  used  to  assess  dietary 
cancer  risk,  a  quantitative  dietary  risk 
assessment  was  not  performed.  Human 
health  risk  concerns  due  to  long-term 
consumption  of  bifenthrin  residues  are 
adequately  addressed  by  DRES  chronic 
exposure  analysis  using  the  RfD. 

B.  Aggregate  Exposure 

Tolerances  for  residues  of  bifenthrin 
in  or  on  food/feed  commodities  are 
ciurently  expressed  in  terms  of  the 
combined  residues  of  the  insecticide 
bifenthrin  [2-methyl(l,l'-biphenyl]-3- 
yl)methyl-3-(2-chloro-3.3,?rtrifluoro-l- 
propenyl)-2,2- 

dimethylcyclopropanecarboxylate  (40 
CFR  180.442(b))  expressed  in  or  on 
certain  raw  agricultural  commodities 
ranging  from  0.05  ppm  in  eggs  to  10.0 
ppm  in  dried  hops. 

For  the  purpose  of  assessing  chronic 
dietary  exposure  bom  bifenthrin,  EPA 
assumed  tolerance  level  residues  and 
100  percent  of  crop  treated  refinements 
to  estimate  the  TMRC  fit»m  all  the 
estabUshed  existing  food  uses  of 
bifenthrin.  There  are  no  Uvestock  feed 
items  associated  with  this  section  18 
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request,  so  no  additional  livestock 
dietary  burden  will  result  from  this 
section  18  registration.  Therefore,  no 
secondary  residues  in  meat,  milk, 
poultry,  and  eggs  are  expected  as  a 
result  of  this  use  and  existing  meat,  milk 
and  poultry  tolerances  are  adequate. 

For  the  purpose  of  assessing  acute 
dietary  exposure  from  bifenthrin,  EPA 
assumed  anticipated  residue  data  for 
most  of  the  established  existing  food 
uses  of  bifenthrin.  Although  no 
Uvestock  feed  items  are  associated  with 
this  section  18  use,  additional 
refinement  of  the  acute  milk  residue 
values  were  performed  for  this  section 
18  in  order  to  further  define  the  acute 
risk  estimate. 

Other  potential  sources  of  exposure  of 
the  general  population  to  residues  of 
pesticides  are  residues  in  drinking  water 
and  exposure  bom  non-occupational 
(non-dietary)  sources.  Based  on  the 
available  studies  used  in  EPA's 
assessment  of  environmental  risk, 
bifenthrin  appears  to  be  moderately 
persistent  and  not  mobile.  There  are  no 
established  Maximum  Concentration 
Level  for  residues  of  bifenthrin  in 
drinking  water.  No  health  advisory 
levels  for  bifenthrin  in  drinking  water 
have  been  established.  The  "Pesticides 
In  Groundwater  Database"  (EPA  734- 
12-92-001,  Sept.  1992),  indicates  that 
bifenthrin  has  not-been  monitored. 
Based  on  the  available  data  and 
percentage  of  the  RfD  which  is  occupied 
(maximmn  of  55  percent  for  non- 
niusing  infants  with  no  anticipated 
residue  or  percent  crop  treated 
refinement),  OPP  does  not  anticipate 
that  addition  of  risk  from  drinking  water 
to  the  dietary  burden  would  result  in  a 
TMRC  that  exceeds  100  percent  of  the 
RfD.  Therefore,  OPP  concludes  that 
potential  bifenthrin  residues  in  drinking 
water  are  not  likely  to  pose  a  hiunan 
health  concern. 

There  are  residential  uses  of 
bifenthrin  and  EPA  acknowledges  that 
there  may  be  short-  and  intennediate- 
term  non-occupational  exposure 
scenarios.  OPP  has  identified  a  toxicity 
endpoint  for  an  intermediate-term 
residential  risk  assessment.  However,  no 
acceptable  reliable  exposure  data  to 
assess  these  potential  risks  are  available 
at  this  time.  Given  the  time-limited 
nature  of  this  request,  the  need  to  make 
emergency  exemption  decisions 
quickly,  and  the  significant  scientific 
uncertainty  at  this  time  about  how  to 
aggregate  non-occupational  exposure 
with  dietary  expostire,  the  Agency  will 
make  its  safety  determination  for  this 
tolerance  based  on  those  factors  which 
it  can  reasonably  integrate  into  a  risk 
assessment. 


At  this  time,  the  Agency  has  not  made 
a  determination  that  bifenthrin  and 
other  substances  that  may  have  a 
common  mode  of  toxicity  would  have 
cumulative  effects.  Given  the  time- 
limited  nature  of  this  request,  the  need 
to  make  emergency  exemption  decisions 
quickly,  and  me  significant  scientific 
uncertainty  at  this  time  about  how  to 
define  common  mode  of  toxicity,  the 
Agency  will  make  its  safety 
determination  for  this  tolerance  based 
on  those  factors  which  it  can  reasonably 
integrate  into  a  risk  assessment.  For 
purposes  of  this  tolerance  only,  the 
Agency  is  considering  only  the  potential 
risks  of  bifenthrin  in  its  aggregate 
exposure. 

C.  Safety  Determinations  for  U.S. 
Population 

EPA  has  concluded  that  chronic 
dietary  exposure  to  bifenthrin  will 
utilize  23  percent  of  the  RfD  for  the  U.S. 
population.  As  mentioned  before,  EPA 
does  not  expect  that  chronic  exposure 
fi-om  drinking  water  would  result  in  an 
aggregate  exposure  which  would  exceed 
100  percent  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  bifenthrin  residues.  For  the 
acute  population  subgroup  of  concern, 
children  (1  to  6  years  old),  the 
calculated  MOE  value  is  50.  MOE  values 
under  100  exceed  the  Agency's  level  of 
concern  for  acute  dietary  exposure. 
Though  the  acute  dietary  risk 
assessment  assumes  anticipated 
residues  for  most  commodities  and  is  a 
relatively  refined  estimate  of  exposvu«, 
OPP  expects  that  further  refinement  of 
the  acute  dietary  risk  assessment  for 
children  (1  to  6  years  old)  using  the 
Monte  Carlo  model  would  result  in  an 
acceptable  MOE.  Use  of  the  Monte  Carlo 
methodology  would  allow  incorporation 
of  the  range  of  expected  residues  for 
each  commodity  being  evaluated, 
instead  of  point  estimates,  as  well  as 
consideration  of  percent  crop  treated 
refinements  in  the  acute  exposure 
analysis.  Currendy,  100  percent  crop 
treated  is  assumed  for  every  commodity 
evaluated  in  the  analysis;  this  results  in 
over  estimation  of  acute  dietary 
exposure  fitim  bifenthrin. 

D.  Detennination  of  Safety  for  Infants 
and  Children. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  bifenthrin,  EPA 
considered  pre-  and  post-natal  toxicity 
<lata  in  rabbits  and  rats.  EPA  notes  that 
the  developmental  toxicity  NOEL  of  8.0 
mg/kg/day  highest  dose  tesed  (HDT) 
demonstrates  that  there  is  no 
developmental  (prenatal)  efi^ects  in 


fetuses  exposed  to  bifenthrin  in  rabbits. 
The  developmental  toxicity  NOEL  of  2.0 
mg/kg/day  HDT  in  rats  indicated  a 
slight  increase  in  litters  with 
hydroureter  (distended  ureter).  In  the 
absence  of  a  dose-related  finding  of 
hydroureter  in  the  rat  developmental 
study  and  in  the  presence  of  similar 
incidences  in  the  recent  historical 
control  data,  the  marginal  findings  of 
hydroureter  in  rat  fetuses  at  2.0  mg/kg/ 
day  [in  the  presence  of  maternal 
toxicity]  is  not  considered  a  significant 
developmental  finding  nor  is  it 
considered  to  provide  sufficient 
evidence  of  a  special  dietary  risk  (either 
acute  or  chronic)  for  infants  and 
children  which  would  require  an 
additional  safety  factor. 

In  the  2-generation  reproductive 
toxicity  study  in  the  rat,  parental 
toxicity  occurred  as  decreased  body 
weight  at  5.0  mg/kg/day  with  a  NOEL  of 
3.0  mg/kg/day.  There  were  no 
developmental  [pup]  or  reproductive 
effects  up  to  5.0  mg/kg/day  HDT. 
Therefore,  there  is  no  evidence  of 
special  post-natal  sensitivity  to  infants 
and  children  in  the  rat  reproduction 
study.  This  finding  suggests  that  post- 
natal development  in  pups  is  not  more 
sensitive  and  that  infants  and  children 
may  not  have  a  greater  sensitivity  to 
bifenthrin  than  adult  animals. 

EPA  has  concluded  that  the  percent  of 
the  RfD  that  vtrill  be  utilized  by  chronic 
dietary  exposure  to  residues  of 
bifenthrin  ranges  from  14  percent  for 
muring  infants  to  55  percent  for  non- 
nursing  infants  (<1  year  old).  However, 
this  calculation  assumes  tolerance  level 
residues  for  all  conunodities  and  is 
therefore  an  over-estimate  of  dietary 
risk.  Refinement  of  the  dietary  risk 
assessment  by  using  anticipated  residue 
data  would  reduce  dietary  exposiue.  As 
mentioned  before,  the  addition  of 
potential  exposure  from  bifenthrin 
residues  in  drinking  water  is  not 
expected  to  result  in  an  exposure  which 
would  exceed  the  RfD.  EPA  therefore 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  wilLresult  to 
infants  and  children  from  aggregate 
exposure  to  bifenthrin. 

As  mentioned  above,  dietary  cancer 
concerns  for  infants  and  children  are 
adequately  addressed  by  the  chronic 
exposure  analysis  using  the  RfD. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  safety  factor 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  data  base  unless  EPA  concludes 
based  on  reliable  data  that  said 
additional  safety  factor  is  unnecessary. 
Should  an  additional  imcertainty  factor 
be  deemed  appropriate,  when 
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oonsideTed  in  conjunction  with  a 
refined  exposure  estimate,  it  is  unlikely 
that  the  dietary  risk  will  exceed  100 
percent  of  the  Rfl).  Therefore,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  bifsnthrin  residues. 

V.  Other  Considenitions 

The  metabolism  of  bifenthrin  in 
plants  and  animals  is  adequately 
understood  for  the  purposes  of  this 
tolerance.  There  are  no  Codex  maximiun 
residue  levels  established  for  residues  of 
bifisnthrin  on  brassica  vegetables  and 
lettuce.  Adequate  methods  for  purposes 
of  data  collection  and  enforcement  of 
tolerance  for  bifenthrin  residues  are 
available.  Method  P-2132M  (MRID# 
416585-01),  which  was  vahdated  on 
celery,  should  be  adequate  for  analysis 
of  brassica  vegetables  and  lettuce. 

VL  Conclusion 

Therefore,  a  tolerance  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  is  estabhshed  for  residues  of 
bifsnthrin  on  broccoli  at  0.1  ppm  and 
cauliflower  at  0.05  ppm.  These 
tolerances  will  expire  and  be 
automatically  revoked  without  further 
action  by  EPA  on  January  31, 1998. 

Vn.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1J(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  oirrently  has  procediual 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procediual  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  April  14, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  (including  the  automatic 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Cleik 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 


accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
slunmary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  PubUc  Docket 

A  record  has  been  established  for  this 
rulemaking  imder  docket  control 
number  [OPP-300452).  A  public  version 
of  this  record,  which  does  not  include 
any  information  claimed  as  CBI,  is 
available  for  inspection  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hofidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division   - 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefierson  Davis 
Highway,  Arlington,  VA. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above,  is  kept  in 
paper  form.  Accordingly,  in  the  event 
there  are  objections  and  hearing 
requests,  EPA  will  transfer  any  copies  of 
objections  and  hearing  requests  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  wiU  place  the 
paper  copies  in  the  official  rulemaking 
record.  TTie  official  rulemaking  record  is 
the  paper  record  maintained  at  the 
Virginia  address  in  "ADDRESSES"  at 
the  beginning  of  this  dociunent. 


DL  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action" 
and,  since  this  action  does  not  impose 
any  information  collection  requirements 
as  defined  by  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  etseq.,  it  is  not 
subject  to  review  by  the  Office  of 
Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898  (59  FR  7629,  February  16, 
1994). 

Pxu^uant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  the  Administrator  has 
determined  that  regulations  establishing 
new  tolerances  or  raising  tolerance 
levels  or  establishing  exemptions  from 
tolerance  requirements  do  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4,  1981  (46  FR  24950). 

Under  5  U.S.C.  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  (APA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Tide  U  of  Pub.  L.  104-121, 110 
Stat.  847),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2)  of  the  APA 
as  amended. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30, 1997. 

Penelope  A.  Fenner-Crisp, 

Acting  Director,  Office  of  Pesticide  Pwffams. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 

PART  180-  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  3468  and  371. 
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2.  In  180.442,  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

f18a442    BifMithrin;toi«ranoMfor 


(c)  A  time-limited  tolerance  is 
established  for  residues  of  the  combined 
residues  of  the  insecticide  bifenthrin  (2- 
methyl(l,l'-biphenyl)-3-yl)methyl-3-(2- 
chloro-3,3,3,-trifluoro-l-propenyl)-2,2- 
dimethylcyclopropanecaiboxylate  in 
connection  with  use  of  the  pcKstidde 


imder  section  18  emergency  exemptions 
granted  by  EPA.  These  tolerances  are 
specified  in  the  following  table.  These 
tolerances  will  expire  and  be 
automatically  revoked  on  the  date 
specified  in  the  table  without  further 
action  by  EPA. 


Convnodity 

Parts  per  mMion 

Expiration/Revocation 
Date 

gfQQQOli                                                                       _ « 

0.1 
0.05 

January  31, 1998 

Cauliflower 

•• 

January  31, 1998 

(FR  Doc.  97-3380  Filed  2-11-97;  8:45  am] 
MLUMO  CODE  two  SO  F 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart76 

[MM  Docfcst  No.  92-266:  FCC  96-491] 

Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  Rule. 


SUMMARY:  hi  this  Memorandum  Opinion 
and  Order,  we  adopt  rule  changes 
responsive  to  the  decision  of  the  court 
in  Time  Warner  Entertainment  Co.  v. 
FCC,  56  F.3d  151  (D.C.  Cir.  1995).  hi  its 
decision,  the  court  considered  rules 
adopted  by  the  Commission  to 
implement  rate  regulation  and  related 
provisions  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  ("1992  Cable  Act").  The 
rules  were  largely  affirmed  by  the  coiul. 
\n  five  discrete  areas,  however,  the  court 
reversed  the  Commission's 
implementing  decisions  and  rules.  The 
order  is  intended  to  conform  the  rules 

to  the  court's  decision.  

DATES:  The  amendments  to  47  CFR 
Sections  76.905  and  76.921  shall 
become  effective  Niarch  14, 1997,  and 
the  amendments  to  47  CFR  Sections 
76.922  and  76.913  will  become  effective 
upon  approval  by  the  Office  of 
Management  and  Budget  of  the 
«    information  collection  requirements,  but 
no  sooner  than  March  14, 1997.  The 
Commission  will  publish  a  document  at 
a  later  date  establishing  this  e^ctive 
date.  Written  comments  by  the  public 
on  the  modified  information  collections 
are  due  April  14, 1997. 
ADDRESSES:  A  copy  of  any  comments  on 
the  informati(Hi  collections  contained 
hnein  should  be  submitted  to  Dorothy 
Qmway.  Federal  Communications 


Commission,  Room  234, 1919  M  Street, 
N.W.,  Washington.  DC  20554,  or  via  the 
hitemet  to  dconway^cc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  concerning  this 
rulemaking  contact  Meryl  S.  Icove  or 
Hugh  Boyle,  Cable  Services  Bureau, 
(202)  418-7200.  For  additional 
information  concerning  the  information 
collections  contained  in  this  rulemaking 
contact  Dorothy  Conway  at  (202)  418- 
021 7,  or  via  the  Internet  at 
dconway®f cc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Memorandum  Opinion 
and  Order  in  MM  Docket  No.  96-266, 
FCC  96-491,  adopted  December  23, 
1996  and  released  December  31, 1996. 
The  complete  text  of  this  Order  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington,  DC,  and 
also  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  ("ITS  toe")  at  (202)  857-3800,  2100 
M  Street,  NW.,  Suite  140,  Washington, 
DC  20017. 

PAPERWORK  REDUCTION  ACT:  This 
rulemaking  contains  modified 
information  collections.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  to  comment 
on  the  information  collections 
contained  in  this  rulemaking,  as 
required  by  the  PaperwoA  Reduction 
Act  of  1995.  Public  comments  are  due 
April  14. 1997.  Comments  should 
address:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utiUty;  (b)  the  accuracy  of  the 
Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quaUty,  utiUty,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 


respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  3060-0561 

Title:  Section  76.913  Assmnption  of 
jurisdiction  by  the  Commission. 

Type  of  Review:  Revision  of  existing 
collection. 

Respondents:  State,  local  and  tribal 
governments. 

Number  of  Respondents:  50. 

Estimatea  Time  Per  Response:  8 
hours. 

Total  Annual  Burden:  400  hours. 

Estimated  costs  per  respondent:  $500. 
Postage  and  stationery  costs  are 
estimated  at  an  average  of  $10  per 
petition.  50  petitions  x  $10  =  $500. 

Needs  ana  Uses:  76.913  permits  local 
franchising  authorities  ("LFAs")  that  are 
unable  to  meet  certification  standards  to 
petition  the  Commission  to  regulate  the 
rates  for  basic  cable  service  and 
associated  equipment  of  their  respective 
fianchisees.  The  Commission  has 
amended  its  rules  as  follows:  If  the  local 
franchising  authority  lacks  the  resources 
to  administer  rate  regulation,  its  petition 
no  longer  must  be  accompanied  by  a 
demonstration  that  franchise  fees  are 
insufficient  to  fund  any  additional 
activities  required  to  administer  basic 
service  rate  regulation.  Elimination  of 
this  requirement  constitutes  a  modified 
information  collection;  all  other 
requirements  remain  intact. 

The  information  in  the  petitions  is 
used  by  Commission  staff  to  identify 
situations  where  it  should  exercise 
jurisdiction  over  basic  service  and 
equipment  rates  in  place  of  a  local 
franchising  authority.  If  the  information 
were  not  collected,  the  basic  cable  rates 
of  some  franchise  areas  not  subject  to 
effective  competition  would  remain 
unregulated  in  contravention  of  the 
goals  of  the  1992  Cable  Act. 

OMB  Approval  Number:  3060-0607. 

Title:  Section  76.922  Rates  for  Basic 

Service  Tiers  and  Cable  Programming 

Tiers. 
Type  of  Review:  Revision  of  existing 

collection. 
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Respondents:  Businesses  and  other  for 
profit  entities:  State,  local  and  tribal 
governments. 

Number  of  Respondents:  2,200 
operators  filing  gap  period  rate 
adjustments  +  1,100  LFAs  reviewing 
such  adjustments  •>-  25  small  systems 
opting  for  the  streamlined  rate  reduction 
process  -»■  600  headend  upgrade 
certifications  =  3,925. 

Estimated  Time  Per  Response:  1-12 
hours. 

Total  Annual  Burden:  4,400  +  2,200  + 
300  •»-  600  =  7,500  hours  as  explained 
below. 

76.922(d)(3)(vii)  contains  a  one-time 
only  information  collection 
requirement.  We  estimate  that  the 
average  burden  for  operators  to  supply 
gap  period  data  on  their  next  rate 
adjustment  filing  will  be  2  hours  per 
filing  and  that  there  will  be 
approximately  2,200  such  filings  made 
in  the  next  year  (1,100  filed  with  the 
Commission,  1,100  filed  with  LFAs). 
The  biuden  to  operators  to  file  =  2,200 
filings  X  2jiours  =  4,400  hours.  The 
burden  to  LFAs  to  review  this 
information  is  estimated  to  be  an 
average  of  2  hours  per  filing,  therefore 
1,100  filings  reviewed  by  LFAs  x  2 
hours  =  2,200  hours. 

76.922(b)(5)  streamlined  rate 
reduction  process.  We  estimate  that  25 
systems  per  year  use  this  process.  The 
average  burden  for  imdergoing  all 
aspects  of  each  streamlined  rate 
reduction  process  (all  rate  calculation, 
notice  and  reporting  requirements)  is 
estimated  to  be  12  hours  per 
respondent  25  systems  x  12  hours  =  300 
hours. 

76.922(e)(7)  headend  upgrade 
certification  process.  Qualifying  cable 
systems  owned  by  small  cable 
companies  may  cntify  their  eUgibiUty 
to  use  the  Commission's  headend 
upgrade  incentive.  The  average  burden 
to  complete  the  certification  process  is 
estimated  to  be  1  hour.  We  estimate  600 
certifications  are  currently  filed  per 
year.  600  certifications  x  1  hour  =  600 
hours. 

Estimated  costs  per  respondent:  $250 
+  $3,000  =  $3,250  for  all  respondents  as 
explained  as  follows.  There  are  no  costs 
incurred  for  gap  period  rate  adjustments 
because  they  are  made  as  part  of  regular 
rate  adjustment  filings.  Postage  and 
stationery  coats  are  estimated  at  an 
average  of  $10  per  each  complete 
streamlined  rate  reduction  process.  25  x 
$10  =  $250.  Postage  and  stationery  costs 
are  estimated  at  an  average  of  $5  per 
each  headend  upgrade  certification.  600 
X  $5  =  $3,000. 

Needs  and  Uses:  76.922(d)(3)(vii)  has 
been  amended  to  permit  cable  operators 
to  adjust  their  current  permissible  rates 


to  reflect  the  rates  the  operators  would 
cunently  be  charging  if  they  had  been 
permitted  to  include  increases  in 
external  costs  occiuring  between 
September  30, 1992  and  their  initial 
date  of  regulation  (this  period  of  time  is 
also  referred  to  as  the  "gap  period") 
reduced  by  inflation  increases  already 
received  with  respect  to  those  costs.  The 
increase  in  rates  due  to  external  cost 
changes  that  occurred  during  the  gap 
period  shall  be  reflected  in  the  cable 
operator's  next  rate  adjustment  filing  in 
accordance  with  the  Commission's 
current  rules.  The  burden  imposed  by 
reporting  gap  period  cost  data  is 
reported  under  this  OMB  control 
number  3060-0607  for  the  following 
reasons:  1)  to  avoid  confusing  this 
requirement  as  being  an  additional 
filing  requirement,  2)  because  it  is  a 
temporary  one-time  only  information 
collection,  and  3)  because  neither  of  the 
Commission's  cable  rate  adjustment 
forms  I  FCC  Form  1210  approved  imder 
OMB  control  number  3060-0595  and 
FCC  Form  1240  approved  under  OMB 
control  number  3060-0601]  have  been 
modified  to  furnish  this  data. 

All  other  information  collection 
requirements  contained  in  76.922  and 
reported  imder  this  OMB  control 
number  3060-0607  remain  intact.  Those 
requirements  are  found  in  76.922(b)(5) 
(Streamlined  rate  reduction  process) 
and  76.922(e)(7)  (Headend  upgrades). 

76.922(b)(5)  provides  that  an  eligible 
small  system  that  elects  to  use  the 
streamlined  rate  reduction  process  must 
implement  the  required  rate  reductions 
and  provide  written  notice  of  such 
reductions  to  local  subscribers,  the  local 
fiuQchising  authority  ("LFA"),  and  the 
Commission. 

76.922(e)(7)  permits  qualified  small 
systems  and  small  systems  owned  by 
small  multiple  system  operators  to 
increase  rates  to  recover  the  actual  cost 
of  the  headend  equipment  reqiiired  to 
add  up  to  seven  channels  to  Cable 
Programming  Service  Tiers  ("CPSTs") 
and  single-tier  systems,  not  to  exceed 
$5,000  per  additional  channel.  These 
rate  increases  may  occur  between 
January  1, 1995  and  December  31, 1997, 
as  a  result  of  additional  chaimels  offered 
on  those  tiers  after  May  14, 1994.  In 
order  to  recover  costs  for  headend 
equipment  pursuant  to  this  paragraph, 
systems  must  certify  to  the  Commission 
their  eligibility  to  use  this  paragraph, 
and  the  level  of  costs  they  have  actually 
incurred  for  adding  the  headend 
equipment  and  the  depreciation 
schedule  for  the  equipment 

Synopsis  of  Order 

1.  In  this  Memorandiun  Opinion  and 
Order,  we  adopt  rule  changes 


responsive  to  the  decision  of  the  court 
in  Time  Warner  Entertainment  Co.  v. 
FCC,  56  F.3d  151  (D.C.  Cir.  1995).  In  its 
.  decision,  the  court  considered  rules 
adopted  by  the  Commission  to 
implement  rate  regulation  and  related 
provisions  of  the  Cable  Television 
Constuner  Protection  and  Competition 
Act  of  1992  ("1992  Cable  Act").  The 
rules  were  largely  affirmed  by  the  court. 
In  five  discrete  areas,  however,  the  court 
reversed  the  Commission's 
implementing  decisions  and  rules.  First, 
the  court  concluded  that  the 
Commission  construed  the  term 
"efiective  competition"  too  narrowly  in 
terms  of  the  entities  that  could  be 
coimted  as  providing  direct  competition 
to  existing  cable  operators.  Second,  the 
Commission  erred  in  concluding  that 
the  requirement  for  a  imiform  rate 
structure  applies  to  all  systems, 
including  those  facing  effective 
competition  and  not  otherwise  subject 
to  rate  regulation  under  the  statute. 
Third,  the  Commission's  conclusion 
that  the  statute's  tier  buy-through 
provision  applies  to  systems  subject  to 
effective  competition  was  found  to 
conflict  with  the  structure  and  the 
language  of  the  statute.  Fourth,  the 
Commission  was  foimd  to  have 
exceeded  its  authority  by  establishing  a 
presumption  that  fi^nchising  authorities 
seeking  to  cede  the  basic  rate  regulation 
function  to  the  Commission  could 
themselves  fund  rate  regulation  locally 
if  they  were  collecting  fi-anchise  fees. 
Fifth,  the  court  vacatwl  the 
Commission's  rules  relating  to  so-called 
gap  period  external  costs.  "Hie  following 
sections  address  each  of  these  findings 
in  relation  to  our  previous  decisions  and 
rules. 

2.  Effective  Competition.  The  1992 
Cable  Act  defined  three  types  of  systems 
that  are  subject  to  "effective 
competition"  and  therefore  exempt  fitim 
rate  regxilation:  low  penetration  systems, 
competing  provider  systems,  and 
municipal  systems.'  Effective 
competition  resulting  from  a  competing 
provider  exists  if  the  fianchise  area  is — 
(i)  served  by  at  least  two  unaffiliated 
multichannel  video  programming 
distributors  each  of  which  ofiiars 


'  The  definition  of  effective  competition  i«  found 
in  47  CFR  §543(1)(1).  The  Telecommunication.  Act 
of  1996  amends  Section  543(l)(l)  by  adding  a 
•ubi«ction  (D),  which  contains  a  fourth  test  for 
eflective  competition.  See  Telecommunications  Act 
of  1996,  Section  301(bM3).  The  Commission  has 
incorporated  this  new  test  info  its  rules.  See  47  CFR 
S  76.905(b)(4).  See  also  Implementation  of  Cable 
Act  Rafbnn  Provisions  of  the  Telacommunicatioos 
Act  of  1996,  Order  and  Notice  of  Propoiad 
Rulemaking  ("Cable  Act  Reform").  CS  OockM  No. 
96-«5.  FCC  96-154  (released  April  9. 1996).  11  FCC 
Red  5937  (1996),  61  FR  19013  (April  30, 1996);  47 
(7R  S  7ai401.  All  teiiannoes  herein  to  Section 
543(1X1)  do  not  include  thia  amandmniL 
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comparable  video  programming  to  at 
least  50  percent  of  the  households  in  the 
franchise  area;  and 

(ii)  the  number  of  households 
subKiibing  to  programming  services 
o&red  by  multichaimel  video 
programming  distributors  other  than  the 
largest  multichannel  video 
programming  distributor  exceeds  15 
percmt  of  the  households  in  the 
franchise  area  *  *  *. 

On  review,  the  court  concluded  that, 
although  the  Commission's  definition  of 
competing  providers  was  theoretically 
sound,  it  conflicted  with  the  plain 
language  of  the  statute,  and  Congress 
did  not  limit  the  15%  threshold  in 
Section  543(l){l)(B)(ii)  to  those  cable 
systems  that  satisfy  the  requirements  of 
Section  543(l)(l)(B)(i). 

3.  In  response  to  the  court's  decision 
we  are  amending  the  rules  relating  to 
the  definition  of  effective  competition  as 
reflected  below.  With  this  change  in 
place,  a  demonstration  of  "competing 
provider"  effective  competition  requires 
only  evidence  that  the  franchise  area  is 
served  by  at  least  two  unaffiliated 
multichannel  video  programming 
distributors  each  of  which  offers 
comparable  video  programming  to  at 
least  50%  of  the  households  in  the 
franchise  area  and  that  the  nimiber  of 
households  subscribing  to  programming 
services  offered  by  multichannel  video 
programming  disbibutors  other  than  the 
largest  multichannel  video 
programming  distributor  exceeds  15% 
of  the  households  in  the  franchise  area. 

4.  Uniform  Rate  Structure.  Section 
543(d)  2  provides: 

A  cable  operator  shall  have  a  rate 
structure,  for  the  provision  of  cable 
service,  that  is  uniform  throughout  the 
geographic  area  in  which  cable  service 
is  provided  over  its  cable  system. 

The  Commission  initially  determined 
that  the  focus  of  this  uniform  rate 
structure  provision  was  properly  "on 
regulated  systems  in  regulated  markets," 
that  is,  systems  that  did  not  face 
effective  competition  as  defined  by  the 
1992  Cable  Act.  On  reconsideration, 
however,  the  Conunission  decided  that 
the  imiform  rate  structure  provision 
applied  not  only  to  regulated  systems, 
but  also  to  systems  subject  to  effective 
competition  and  otherwise  exempt  from 
rate  regiilation  under  the  1992  C^le 
Act  The  Commission  reasoned  that  the 
harms  targeted  by  the  uniform  rate 
provision — "charging  different 
subscribers  different  rates  with  no 
economic  justification  and  unfairly 


>  Section  301(bX2)  of  the  TalecommunicatioDS 
Act  of  1996  ■mends  Section  543(d).  Ail  references 
hetein  to  Section  543(d]  do  not  include  this 
amendment 


imdercutting  competitors'  prices" — 
exist  equally  in  areas  where  "effective 
competition"  exists. 

5.  The  court  concluded  the  latter 
interpretation  conflicts  with  the 
language  and  legislative  purpose  of  the 
1992  Cable  Act.  Because  it  found  that 
Section  543(d)  regulates  rates  within  the 
meaning  of  Section  543(a)(2),  the  court 
concltided  that  the  Comimission's 
uniform  rate  structure  regulation  was 
contrary  to  the  statute  insofar  as  it 
applied  to  cable  operators  subject  to 
"effective  competition."  The  court 
stated  that,  by  requiring  competitive 
systems  to  charge  imiform  rates,  the 
Commission  imdermined  a  hallmari^ 
purpose  of  the  1992  Cable  Act,  which  is 
to  allow  market  forces  to  determine  the 
rates  charged  by  cable  systems  that  are 
subject  to  "effiective  competition"  as 
defined  by  Congress. 

6.  Section  310(b)(2)  of  the 
Telecommunications  Act  of  1996 
amended  Section  543(d)  by  adding, 
inter  alia,  the  following  language  to  the 
end  of  that  section: 

This  subsection  does  not  apply  to  (1) 
a  cable  operator  with  respect  to  the 
provision  of  cable  service  over  its  cable 
system  in  any  geographic  area  in  which 
the  video  programming  services  offered 
by  the  operator  in  that  area  are  subject 
to  effective  competition,  *  •  *. 

The  Commission  has  amended  its 
rules  to  reflect  this  statutory 
amendment,  and  in  so  doing  has 
complied  with  the  court's  decision  with 
respect  to  the  uniform  rates 
requirement. 

7.  Tier  Buy-through.  In  an  order,  the 
Commission  concluded  that  the  tier 
buy-through  provision  applies  not  only 
to  regulated  systems,  but  also  to  systems 
subject  to  "effective  competition"  and 
thus  not  subject  to  rate  regulation  under 
the  1992  Cable  Act.  The  court  found 
that  the  Commission's  interpretation  of 
the  tier  buy-through  provision  was  not 
permissible  under  the  1992  Cable  Act. 
In  response  to  the  court's  decision,  we 
are  amwnriing  our  rules  as  reflected  in 
below  to  provide  that  the  tier  buy- 
through  requirement  applies  only  to 
systems  not  subject  to  effective 
competition. 

8.  Franchising  Authmties/Franchise 
Fees.  The  Commission,  reasoning  that 
some  franchising  authorities  might  wrish 
to  have  basic  rates  regulated  but  lack  the 
legal  power  or  resources  to  do  so  at  the 
local  level,  concluded  that  its  general 
mandate  to  "ensure  that  the  rates  for  the 
basic  service  tier  are  reasonable" 
empowered  it  to  regulate  basic  rates 
upon  the  request  of  such  franchising 
authorities.  Rather  than  requiring  these 
franchising  authorities  to  file  a 
certification  application  that  was 


intended  to  be  denied  in  order  to 
establish  their  lack  of  power  or 
resources,  the  Commission  decided  to 
allow  the  authorities  affirmatively  to 
request  federal  regulation  of  basic  rates. 
However,  the  Commission  decided  to 
require  a  showing  that  the  franchising 
authority  could  not  afford  to  regulate 
when  a  franchising  authority  that 
collects  franchise  fees  claims  financial 
incapacity.  The  Commission  established 
a  presumption  that  frarchising 
authorities  receiving  franchise  fees  have 
the  resources  to  regulate  and  required 
any  franchising  authority  seekii^  to 
have  the  Commission  exercise 
jurisdiction  over  basic  rates  to  rebut  this 
presumption  with  evidence  showing 
why  the  proceeds  of  the  franchise  fees 
coidd  not  be  used  to  cover  the  cost  of 
rate  regulation. 

9.  The  court  concluded,  however,  that 
the  Conunission  erred  in  establishing 
this  presumption  because  the 
presumption  implies  that  the 
franchising  authority  must  use  any 
available  franchise  fees  for  purposes  of 
rate  regulation.  In  response  to  the 
court's  decision,  we  will  no  longer 
establish  a  relationship  between  the 
franchising  authority's  ability  to 
regulate  and  its  franchise  fee  collection. 
The  Commission  will  continue, 
however,  to  exercise  authority  over  the 
basic  tier  in  response  to  a  franchising 
authority's  request  only  when  justified 
by  a  franchising  authority's  financial  or 
legal  inability  to  proceed  on  its  own.  We 
are  amending  our  rules  as  reflected 
below  to  incorporate  the  court's 
decision  regarding  franchising 
authorities  requests  for  Commission 
assuinption  of  jurisdiction. 

10  External  Costs  Treatment.  The 
court  held  that  the  Commission's 
decision  to  preclude  a  rate  adjustment 
designed  to  recover  changes  in  external 
costs  increases  resulting  from  the  period 
between  September  30, 1992  and  an 
operator's  initial  date  of  regulation  was 
arbitrary  and  capricious.  In  response  to 
the  court's  decision,  we  are  amending 
our  rules  to  jjermit  operators  to  adjust 
their  ciurent  permissible  rates  to  reflect 
the  rates  the  operators  would  currently 
be  charging  if  they  had  been  permitted  ^ 
to  include  increases  in  external  costs 
occurring  between  September  30, 1992 
and  their  initial  date  of  regulation 
reduced  by  inflaticm  increases  already 
received  with  respect  to  those  costs. 
11.  "The  operator  will  calculate  an 
adjustment  which  wrill  be  incorporated  " 
into  a  Form  1210  or  Form  1240,  and 
which  will  be  added  to  the  operator's 
rate.  To  calculate  the  adjustment,  the    , 
operator  will  use  information  from  a 
previously  filed  Form  1200.  A  more 
detailed  explanation  of  how  to  make  the 
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adjustment  is  provided  below.  The 
general  methodology  is  as  follows:  the 
operator  should  calculate  and  subtract 
(a)  the  "average  monthly  external  cost 
per  subscriber  per  tier  as  of  September 
30, 1992.  as  adjusted  for  inflation 
through  the  initial  date  of  regulation" 
from  (b)  the  "average  monthly  external 
cost  per  subscriber  per  tier  as  of  the 
initial  date  of  regulation."  To  determine 
(a),  the  operator  would  increase  the 
average  monthly  external  cost  per 
subscriber  per  tier  as  of  September  30. 
1992  by  the  same  inflation  factor  as  was 
applied  in  the  calculation  of  initial 
maximiun  permitted  rates.  The 
difference  between  (a)  and  (b)  is  the 
aUowed  adjustment.  When  using  Form 
1210  or  Form  1240  to  reflect  these 
adjustments,  the  operator  shall  disclose 
that  the  adjustment  has  been  included 
in  rates  and  shall  provide  its 
calculations. 

Final  Regulatory  Flexibility  Act 
Analysis. 

12.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
§  603  (RFA).  an  IniUal  Rogatory 
Flexibility  Analysis  (KFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  in  MM  Docket  92-266  and 
in  several  further  notices  of  proposed 
rulemaking.  The  Commission  therein 
sought  written  pubhc  comments  on  the 
proposals,  including  comments  on  the 
IRFAs.  and  addressed  these  comments 
in  previous  orders.  See,  e.g.,  8  FCC  Red 
5631,  5978  (1993).  58  FR  29736  (May 
21. 1993);  9  FCC  Red  1164. 1253  (1993), 
58  FR  46718  (September  2, 1993);  9  FCC 
Red  4119,  4249  (1994),  59  FR  17943 
(April  15. 1994).  This  FRFA  thus 
addresses  the  impact  of  regulations  on 
small  entitities  only  as  adopted  or 
modified  in  the  action  and  not  as 
adopted  or  modified  in  earher  stages  of 
this  rulemaking  proceeding.  The 
Commissi(Hi's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to 
the  RFA.  as  amended  by  the  Contract 
with  America  Advancement  Act  of  1996 
(CWAAA).  Public  Law  No.  104-121, 110 
Stat  847. 

13.  Need  and  Purpose  for  Action:  This 
action  is  taken  to  conform  the 
Commission's  rules  to  the  court's 
decision  in  Time  Wamer  Entertainment 
Co.  V.  FCX:.  56  F.3d  151  (D.C.  Or.  1995). 

14.  Summary  of  Issues  Raised  by  the 
Public  Comments  ii\  Response  to  the 
Initial  Regiilatory  Flexibility  Analysis: 
This  order  is  adopted  in  direct  response 
to  a  judicial  remand  and  has  been 
adopted  without  a  further  notice  and 
comment  cycle. 

15.  Deaoiption  and  Estimate  of  the 
Number  of  Small  Entities  Impacted: 
Cable  Systems:  SBA  has  developed  a 


definition  of  small  entities  for  cable  and 
other  pay  television  services,  which 
includes  all  such  companies  generating 
less  than  $11  million  in  revenue 
annually.  This  definition  includes  cable 
system  of)erators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services,  multipoint 
distribution  systems,  satellite  master 
antenna  systems  and  subscription 
television  services.  According  to  the 
Census  Bureau,  there  were  1.323  such 
cable  and  other  pay  television  services 
generating  less  than  $11  million  in 
revenue  that  were  in  operation  for  at 
least  one  year  at  the  end  of  1992.  The 
Commission  has  developed  its  own 
definition  of  a  small  cable  system 
operator  for  the  purposes  of  rate 
regulation.  Under  the  Commission's 
rules,  a  "small  cable  company,"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end 
of  1995.  Since  then,  some  of  those 
companies  may  have  grown  to  serve 
over  400,000  subscribers,  and  others 
may  have  been  involved  in  transactions 
that  caused  them  to  be  combined  with 
other  cable  operators.  Consequentiy,  we 
estimate  that  there  are  fewer  than  1,439 
small  entity  cable  system  operators  that 
may  be  affected  by  the  decisions  and 
rules  adopted  in  this  Memorandum 
Opinion  and  Order.  The 
Communications  Act  also  contains  a 
definition  of  a  small  cable  system 
operator,  which  is  "a  cable  operator 
that,  directiy  or  through  an  affiliate, 
serves  in  the  aggregate  fewer  than  1 
percent  of  all  subsoribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  The  Commission  has 
determined  that  there  are  61,700,000 
subscribers  in  the  United  States. 
Therefore,  we  found  that  an  operator 
serving  fewer  than  617,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.  Based  on  available  data, 
we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or 
less  totals  1,450.  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000.  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that 
would  qualify  as  small  cable  opoators 
under  the  definition  in  the 
Communications  Act 


16.  Municipahties:  The  term  "small 
governmental  jurisdiction"  is  defined  as 
"governments  of  *  •  •  districts,  with  a 
population  of  less  than  fifty  thousand." 
There  are  85.006  governmental  entities 
in  the  United  States.  This  niunber 
includes  such  entities  as  states, 
counties,  cities,  utility  districts  and 
school  districts.  We  note  that  any 
official  actions  with  respect  to  cable 
systems  will  typically  be  undertaken  by  • 
LFAs.  which  primarily  consist  of 
counties,  cities  and  towns.  Of  the  85,006 
governmental  entities,  38,978  are 
counties,  cities  and  towns.  The 
remainder  are  primarily  utility  districts, 
school  districts,  and  states,  which 
typically  are  not  LFAs.  Of  the  38,978 
coimties,  cities  and  towns,  37,566  or 
96%.  have  populations  of  fewer  than 
50,000.  Thus,  approximately  37,500 
"small  governmental  jurisdictions"  may 
be  affected  by  the  rules  adopted  in  this 
Memorandum  Opinion  and  Order. 

17.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements:  The 
rules  do  not  establish  any  filing 
requirements.  However,  an  operator 
choosing  to  adjtist  its  rates  to  account 
for  changes  in  its  external  costs  as 
permitted  by  the  rule  adopted  here  will 
have  to  make  additional  calculations  in 
conjunction  with  the  filing  of  its  form. 
The  franshising  authority  will  review 
these  calculations  in  conjunction  with 
its  review  of  the  form.  The  rule  will  not 
require  any  additional  special  skills 
beyond  any  which  are  already  needed  in 
the  cable  rate  regulatory  context. 

18.  Steps  Taken  to  Minimize  the 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Rejected:  The 
rule  changes  adopted  in  this  Order  are 
required  by  the  coiut's  decision,  and,  if 
anything,  they  result  in  decreasing  the 
regulatory  burdens  on  cable  operators.  If 
the  revised  interpretation  of  the 
statutory  definition  of  effective 
competition  results  in  a  system  being 
subject  to  effective  competition,  then 
the  system  will  not  be  subject  to  rate 
regulation.  The  amendment  to  the  tier 
buy-through  rule  provides  more 
flexibility  for  cable  systems  subject  to 
effective  competition.  The  requirement 
that  the  Commission  not  establish  a 
relationship  between  the  fimichising 
authority's  ability  to  regulate  and  its 
franchise  fee  collection  may  simplify 
the  franchising  authority's  request  that 
the  Commission  assume  jurisdiction. 
The  cable  operator  may  dioose  whether 
or  not  to  adjust  its  rate  to  account  for 
changes  in  external  costs  as  permitted 
by  the  rule.  If  a  system  is  regulated  and 

it  chooses  to  adjust  its  rate,  it  can  do  so 
the  next  time  it  is  scheduled  to  file  a 
form. 
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19.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
Final  Regulatory  Flexibility  Analysis, 
along  with  this  Memorandum  Opinion 
and  Order,  in  a  report  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  5  U.S.C.  §  801(a)(1)(A).  A  copy  of 
this  FRFA  will  also  be  pi^lished  in  the 
Federal  Register. 

20.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Section  4(i)  and  (j)  and  303  of  the 
CommunicaticHis  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  Public  Law  No.  102-385, 
Part  76  of  the  Commission  Rules,  47 
CFR  Part  76,  IS  AMENDED  as  set  forth 
below. 

21.  It  is  further  ordered  that  the 
amendments  to  47  CFR  Sections  76.905 
and  76.921  shall  become  effective 
March  14, 1997,  and  the  amendments  to 
47  CFR  Sections  76.922  and  76.913  will 
become  effective  upon  approval  by  the 
Office  of  Managment  and  Budget  of  the 
information  collection  requirements,  but 
no  sooner  than  March  14, 1997. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Part  76  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regiilations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Authority.  47  U.S.C  151. 152, 153, 154. 
301,  302,  303,  303a,  307,  308,  309.  312,  315. 
317,  325,  503,  521,  522,  531,  532.  533,  534, 
535,  536,  537.  543,  544,  544a,  545,  548,  552, 
554,  556.  558.  560,  561.  571,  572.  573. 

2.  Section  76.905  is  amended  by 
revising  paragraph  (0  to  read  as  follows: 

{76.906    Standards  for  ktentlfication  of 
cable  systems  subject  to  effective 
competition. 

•        •        •        •        • 

(f)  For  purposes  of  determining  the 
nimiber  of  households  subscribing  to 
the  services  of  a  multichannel  video 
programming  distributor  other  than  the 
largest  multichannel  video 
programming  distributor,  under 
paragraph  (b)(2)(ii)  of  this  section,  the 
number  of  subscribers  of  all 
multichannel  video  programming 


distributors  that  offer  service  in  the 
franchise  area  will  be  aggregated. 

•        *        *        *        * 

3.  Section  76.913  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  78.91 3    Assumption  of  furisdlction  by  the 
Commission. 


(b)*  *  •■ 

(1)  The  franchising  authority  lacks  the 
resources  to  administer  rate  regulation. 

»        *        •        »        * 

4.  Section  76.921  is  revised  to  read  as 
follows: 

§  76.921    Buy-through  of  other  tiers 
prohibited. 

(a)  No  cable  system  operator,  other 
than  an  operator  subject  to  effective 
competition,  may  require  the 
subscription  to  any  tier  other  than  the 
basic  service  tier  as  a  condition  of 
subscription  to  video  programming 
offered  on  a  per  channel  or  per  program 
charge  basis.  A  cable  operator  may, 
however,  require  the  subscription  to  one 
or  more  tiers  of  cable  programming 
services  as  a  condition  of  access  to  one 
or  more  tiers  of  cable  programming 
services. 

(b)  A  cable  ofwrator  not  subject  to 
effective  competition  may  not 
discriminate  between  subscribers  to  the 
basic  service  tier  and  other  subscribers 
with  regard  to  the  rates  charged  for 
video  programming  offered  on  a  per- 
channel  or  per-program  charge  basis. 

(c)  With  respect  to  cable  systems  not 
subject  to  effective  competition,  prior  to 
October  5,  2002,  the  provisions  of 
paragraph  (a)  of  this  section  shall  not 
apply  to  any  cable  system  that  lacks  the 
capacity  to  offer  basic  service  and  all 
programming  distributed  on  a  per 

-channel  or  per  program  basis  without 
also  providing  other  intermediate  tiers 
of  service: 

(1)  By  controlling  subscriber  access  to 
nonbasic  channels  of  service  through 
addressable  equipment  electronically 
controlled  from  a  central  control  point; 
or 

(2)  Through  the  installation, 
noninstallation,  or  removal  of  frequency 
filters  (traps)  at  the  premises  of 
subscribers  without  other  alteration  in 
system  configiu^tion  or  design  and 
without  causing  degradation  in  the 
technical  quality  of  service  provided.- 

(d)  With  respect  to  cable  systems  not 
subject  to  effective  competition,  any 
retiering  of  channels  or  services  that  is 
not  undertaken  in  order  to  accomplish 
legitimate  regulatory,  technical,  or 
customer  service  objectives  and  that  is 
intended  to  frustrate  or  has  the  effect  of 
frustrating  compliance  with  paragraphs 


(a)  through  (c)  of  this  section  is 
prohibited. 

5.  Section  76.922  is  amended  by 
revising  paragraph  (f)(4]  to  read  as 
follows: 

176.922    Rates  for  the  basic  service  tier 
and  caUe  programming  services  tiers. 

•        •        *        •        • 

(0*  *  ' 

(4)  The  starting  date  for  adjustments 
on  account  of  external  costs  for  a  tier  of 
regulated  programming  service  shall  be 
the  earlier  of  the  initial  date  of 
regulation  for  any  basic  or  cable  service 
tier  or  February  28. 1994.  Except,  for 
regulated  FCC  Form  1200  rates  set  on 
the  basis  of  rates  at  September  30, 1992 
(using  either  March  31, 1994  rates 
initiedly  determined  from  FCC  Form  393 
Worksheet  2  or  using  Form  1200  Full 
Reduction  Rates  from  Line  J6),  the 
starting  date  shall  be  September  30, 
1992.  Operators  in  this  latter  group  may 
make  adjustment  for  changes  in  external 
costs  for  the  period  between  September 
30. 1992.  and  the  initial  date  of 
regulation  or  February  28. 1994, 
whichever  is  applicable,  based  either  on 
changes  in  the  GNP-PI  over  that  period 
or  on  the  actual  change  in  the  external 
costs  over  that  period.  Thereafter, 
adjustment  for  external  costs  may  be 
made  on  the  basis  of  actual  changes  in 
external  costs  only. 
•        •        •        •        • 

This  attachment  will  not  be  published  in 
the  Code  of  Federal  Regulations. 

Attachment 

This  adjustment  may  be  made  only  to  rates 
set  under  the  benchmark  methodology  on  the 
basis  of  rates  in  effect  at  September  30. 1992 
(using  either  March  31. 1994  rates  initially 
determined  from  FCC  Form  393  Worksheet  2 
or  using  Form  1200  Full  Reduction  Rates 
from  Line  J6).  This  is  a  one-time  adjustment 
to  rates  and  may  be  made  on  a  FOC  Form 
1210  or  FOC  Form  1240.  T6  adjust  such  rates 
to  include  fully  the  change  in  external  costs 
occurring  between  September  30, 1992  and 
the  initial  date  of  regulation  or  February  28. 
1994,  whichever  is  earlier,  the  operator  will 
make  the  adjustments  pursuant  to  the 
procedure  outlined  below. 

Step  1.  Identify  the  average  external  cost 
per  subscriber  per  tier  as  of  the  initial  date 
of  regulation  or  February  28, 1994,  as 
applicable. 

This  information  is  found  on  Line  B7  of 
Form  1200. 

Step  2.  Identify  the  average  monthly 
external  cost  per  subscriber  per  tier  as  of 
September  30. 1992. 

This  should  be  calculated  using  the  same 
methodology  used  to  determine  the  external 
cost  per  subscriber  per  tier  on  the  initial  date 
of  regulation,  and  the  operator  shall  therefore 
follow  the  instructions  for  Lines  B2  through 
B7  on  FCC  Form  1200.  In  such  case 
"Beginning  Date"  shall  be  considered  to  be 
September  30, 1992  for  purposes  of  following 
these  instructions. 
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Step  3.  DBtermine  the  inflation  factor 
applied  in  the  calculation  of  initial  maximum 
peimitted  rates  to  adjust  for  inflation  for  the 
period  from  September  30, 1992  to  the  initial 
date  of  regulation  or  February  28. 1994,  as 
applicable. 

If  the  rates  being  adjusted  were  determined 
on  FtX  Form  1200  based  on  rates  in  effect 
on  September  30, 1992  under  the  FCC  Form 
1200  Full  Reduction  Methodology  (i.e..  the 
rates  on  both  Line  118  and  Line  J6  of  FCC 
Form  1200),  the  inflation  ^tor  applied  is 
3%.  In  determining  Full  Reduction  Rates  on 
FCC  Form  1200,  the  September  30, 1992  rates 
were  adjusted  to  September  30, 1993  (on  Line 
GlO)  using  3%. 

If  the  rates  being  adjusted  were  determined 
on  FCC  Form  1200  based  on  rates  current  at 
March  31, 1994  but  initially  determined  on 
FCC  Form  393  from  September  30, 1992  rates 
(under  the  Worksheet  2  methodology),  the 
inflation  factor  applied  from  September  30, 
1992  to  the  initial  date  of  regulation  is  the 
factor  found  on  Line  401  of  FCC  Form  393. 


This  is  the  factor  used  by  the  operator 
initially  to  set  rates  using  FCC  Form  393, 
unless  a  conected  factor  was  ordered  by  a 
regulatory  authority.  If  the  factor  was 
corrected,  the  regulator-ordered  factor  for 
Line  401  shall  be  used. 

Step  4.  Adjust  the  amount  from  Step  2  by 
the  factor  identifled  in  Step  3. 

Step  5.  Subtract  the  amount  calculated  in 
Step  4  from  the  amount  determined  in  Step 
1,  i.e.,  from  the  average  monthly  external  cost 
per  subscriber  per  tier  as  of  the  initial  date 
of  regulation.  The  resultant  amount  is  the 
permanent  adjustment — a  one-time  average 
monthly  per  subscriber  per  tier  adjustment  to 
the  operator's  maximum  permitted  rate. 

Step  6.  Complete  FCC  Form  1210  or  FCC 
Form  1240  in  accordance  with  Commission 
rules  and  procedures  for  the  applicable  form, 
but  include  the  adjustment  calculated  in  Step 
5. 

If  a  FCC  Form  1210  is  used,  the  resultant 
adjustment  amount  from  Step  5  should  be 
added  to  the  amount  on  Line  J8  (Aggregate 


Full  Reduction  Rate)  or,  if  transition  rates  are 
being  adjusted,  the  adjustment  should  be 
added  to  the  amounts  on  Lines  18  (Updated 
Transition  Rate  per  Tier)  and  J8. 

If  a  FCC  Form  1240  is  used,  the  resultant 
adjustment  amount  from  Step  5  should  be 
added  to  Line  H9  (Maximum  Permitted  Rate 
for  Projected  Period). 

Along  with  the  FCC  Form  1210'or  FCC 
Form  1240  adjusted,  the  operator  shall 
disclose  that  the  adjustment  has  been 
included  in  rates  and  shall  provide  its 
calculations  of  the  adjustment  amount 

The  operator  shall  provide  the  level  of 
external  cost  adjustment  disclosure  shown  in 
Module  B,  Line  B2  through  Bl4  of  FCC  Form 
1200.  except  that  it  shall  also  disclose  the 
adjustment  for  inflation  applied  to  the 
average  monthly  external  cost  per  subscriber 
p«ir  tier  as  of  September  30. 1992. 

[FR  Doc.  97-3454  Filed  2-11-97;  8:45  am] 
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Proposed  Rules 


Federal  RegMn- 
VoL  62.  No.  29 
Wednesday,  February  12,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1496 

RIN05eO-AF09 

Procurement  of  Proceseed  Agriculturel 
Commoditiee  for  Donation  Under  Title 
II,  Pub.  L  480 

agency:  Commodity  Credit  Corporation, 

USDA 

action;  Proposed  Rule. 

SUMMARY:  This  proposed  regulation 
would  revise  Conunodity  Q«dit 
Corporation's  ("CCC")  procedures  for 
purchasing  processed  agricultural 
commodities  for  donation  overseas 
under  Title  II  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954.  as  amended,  ("Pub.  L.  480").  This 
proposal  would  implement  recent 
statutory  changes  and  adopt  a  simpler 
and  more  efficient  prociu«ment  process. 
DATES:  Written  comments  concerning 
this  proposed  rule  must  be  submitted  by 
April  14, 1997. 

ADDRESSES:  Comments  must  be  sent  to 
USDA/FSA,  Procurement  and  Donations 
Division,  Export  Operations  Branch, 
Rm.  5755-S,  Mail  Stop  0551,  P.O.  Box 
2415,  Washington  DC  20013-2415. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Jackson,  (202)  720-3995. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  piuposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
appUcable  to  this  final  rule  since  CCC 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 


Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1496 
set  forth  in  this  proposed  rule  do  not 
contain  additional  information 
collections  that  require  clearance  by 
OMB  under  the  provisions  of  44  U.S.C. 
35. 

Executive  Order  12372 

This  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  46  FR 
29115  (June  24, 1983). 

Executive  Order  12988 

This  rule  has  been  reviewed  under  the 
Executive  Order  12988,  Civil  Justice 
Reform.  The  rule  would  have  pre- 
emptive effect  with  respect  to  any  state 
or  local  laws,  regulations,  or  policies 
which  conflict  with  such  provisions  or 
which  otherwise  impede  Uieir  full 
implementation.  The  rule  would  not 
have  retroactive  effect.  Administrative 
proceedings  are  not  required  before 
parties  may  seek  judicial  review. 

Background 

General 

Pursuant  to  Title  II,  Pub.  L.  480,  the 
United  States  donates  agricultural 
commodities  overseas  to  meet  famine  or 
other  relief  requirements,  combat 
malnutrition,  and  promote  economic 
development.  This  program  is 
administered  by  the  Agency  for 
International  Development  ("A.I.D."). 
A.I.D.  donates  commodities  to  foreign 
governments,  intergovernmental 
organizations,  or  private  relief  agencies, 
commonly  referred  to  as  "cooperating 
sponsors"  for  the  above  purposes 
through  agreements  between  A.I.D.  and 
a  cooperating  sponsor. 

CCC  has  the  responsibiUty  to  acquire 
and  make  available  the  agricultural 
commodities  needed  to  carry  out 
agreements  under  Title  II,  Pub  L.  480. 
CCC  will  either  provide  these 
commodities  from  its  inventory  or  by 
purchases  in  the  market.  In  addition  to 
bearing  the  cost  of  the  donated 
commodities.  CCC  is  authorized  to  pay 
other  related  costs  including  packaging, 
processing,  surveys,  fumigation, 
transportation  to  ports  of  export,  and 
ocean  transportation  costs.  CCC  does 
not  contract  for  the  ocean  transportation 
services  to  ship  the  commodities. 


Cooperating  sponsors  or  A.I.D.  are 
responsible  for  contracting  for  ocean     ^ 
transportation  of  the  commodities. 
Generally,  A.I.D.  will  pay  for  the  ocean 
freight  charges  incurred  by  it  or  a 
cooperating  sponsor  from  funds 
advanced  to  A.I.D.  from  CCC. 

Commodity  I^rocurement 

CCC  will  procure  packaged 
commodities  requested  for  Tide  n,  Pub. 
L.  480  through  a  public  soUcitation  for 
bids  requesting  offers  to  sell  on  an  f.a.s. 
vessel  or  intermodal  basis.  CCC 
evaluates  offers  to  sell  commodities 
submitted  piu^uant  to  an  invitation  for 
bids  on  the  general  principle  of  "lowest 
landed  cost."  This  simply  means  that,  in 
deciding  which  commodity  offer  to 
accept,  CCC  will  consider  both  the  price 
it  would  have  to  pay  to  acquire  the 
commodity  and  the  anticipated  freight 
costs  to  ship  the  commodity  to  foreign 
destination.  Regulations  governing  the 
bid  evaluation  process  for  the 
procurement  of  processed  agricultural 
commodities  for  Title  II.  Pub.  L.  480 
appear  at  7  CFR  part  1496.  In  making  a 
lowest  landed  cost  analysis,  CCC  reUes 
upon  published  tariff  rates  on  file  with 
the  Federal  Maritime  Commission  and 
current  rate  information  furnished  to  the 
Kansas  City  Commodity  Office  by  the 
ocean  freight  carriers.  The  most 
economical  combination  of  commodity 
price  and  transportation  rate  will 
determine  the  commodity  offer  CCC 
accepts. 

The  ocean  carriage  of  Title  n.  Pub.  L. 
480  commodities  is  subject  to  sections 
901(b)  and  901b  of  the  Merchant  Marine 
Act.  1936.  46  U.S.C.  App.  sections 
1241(b)  and  124lf,  commonly  referred 
to  as  the  "cargo  preference  laws."  These 
provisions  generally  require  that 
agencies  involved  in  certain  export 
programs,  including  Title  II,  Pub.  L.  480. 
must  assure  that  at  least  75  percent  of 
such  ocean  shipments  are  carried  on 
U.S.-flag  vessels  to  the  extent  they  are 
available  at  fair  and  reasonable  rates. 
CCC  will  decide  if  the  commodity 
purchased  is  to  be  shipped  on  a  U.S.- 
flag  vessel  after  reviewing  the  various 
lowest  landed  cost  options  indicating 
the  most  economical  means  to  achieve 
cargo  preference  requirements.  This 
involves  the  use  of  only  U.S.-flag  vessel 
rates  in  the  lowest  landed  cost  analyses 
for  that  portion  of  the  cargo  to  be 
shipped  on  U.S.-flag  vessels. 
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As  indicated  above,  CXX:  procures 
packaged  commodities  on  a  free  along 
side  (f.a.s.)  vessel,  or  intennodal  basis. 
These  delivery  tenns  do  not  include 
costs  of  ocean  transportation.  Since  CXX: 
does  not  contract  for  ocean 

transportation.  CCC  will  notify  the 
cooperating  sponsor  or  A.I.D  of  the 
commodity  offer  accepted  based  upon 
its  lowest  landed  cost  analysis.  The 
cooperating  sponsor  or  A.I.D  then  issues 
its  own  invitation  for  bids  for  the 
prociuement  of  transportation  for 
commodities  to  which  interested  ocean 
carriers  must  respond.  The  cooperating 
sponsor  or  A.I.D  must  contract  with  a 
vessel  to  cany  the  commodity 
purchased  at  the  rate  used  by  OX  in 
making  its  lowest  landed  cost 
determination,  or  a  lower  rate.  If  CCC 
has  determined  that  a  quantity  of  cargo 
must  be  shipped  on  a  U.S.-flag  vessel  to 
meet  cargo  preference  requirements,  the 
cooperating  sponsor  or  A.I.D  must 
contract  with  a  U.S.-flag  vessel  carrier. 

htaritime  Security  Act  of  1996  (MSA) 
Section  17  of  the  Maritime  Security 
Act  of  1996  ("MSA")  amended  section 
901b(c)  of  die  Merchant  Marine  Act 
1936  (46  App.  1241f(c))  to  mandate  that 
CCC  follow  certain  procedures  in  its 
purchasing  process  for  packaged 
commodities.  The  new  procedures  are 
intended  to  correct  a  perceived 
unfairness  to  Great  Ldces  ports 
stemming  from  cai;go  prefisrence 
requirements.  Currently  no  U.S.-flag  or 
foreign-flag  carriers  offer  service  at  Great 
Lakes  ports  for  this  type  of  cargo.  It  is 
argued  that  OCC's  purchase  of 
commodities  on  the  basis  of  lovyest 
landed  cost  utilizing  U.S.-flag  vessel 
rates  for  the  purpose  of  meeting  cargo 
preference  requirements  in  the  most 
economical  manner  has  the  effect  of 
drawing  cargo  away  txm  Great  Lakes 
ports  because  commodity  offers  for 
delivery  to  Great  Lakes  ports  would  not 
be  considered  at  that  point  in  the 
procurement  process.  In  an  effort  to 

S>lace  Gnat  Lakes  ports  on  an  equal 
boting  with  other  coastal  ranges,  yet 
maintaining  cargo  preference 
requirements,  section  17  of  the  MSA 
mandates  a  change  in  our  purchasiug 
process.  Generally,  CCC  will  now  be 
required  to  initially  evaluate  all 
commodity  offere  received  in  response 
to  a  particidar  invitation  on  a  lowest 
landed  cost  basis  without  regard  to  the 
flag  of  the  vessels  offering  service.  If  that 
evaluation  demonstrates  that 
commodities  otfend  for  delivery  at  a 
particular  Great  Lakes  port  represents 
the  lowest  landed  cost,  CCC  must 
purchase  such  commodities  for  delivery 
at  that  Great  Lakes  port.  This  purchasing 
requirement  is  applicable  to  up  to  25 


percent  of  the  total  annual  tonnage  of 
bagged,  processed  or  fortified 
commodities  furnished  under  TiUe  U 
Pub.  L.  480. 

CCC  is  still  required  to  assure  that, 
annually,  at  least  75  percent  of  the  Title 
n  cargo  is  shipped  on  U.S.-flag  vessels. 
In  implementing  this  requirement.  CCC 
is  free  to  purchase  commodities  on  a 
lowest  landed  cost  U.S.-flag  vessel  basis 
for  cargo  offered  for  delivery  to  any  port 
or  port  range  after  the  25  percent  Great 
Lakes  quantity  is  reached. 

The  new  provision  requires  that  a 
number  of  issues  be  addressed.  First, 
since  CCC  generally  purchases  Title  II 
commodities  on  a  monthly  basis  and  it 
is  impossible  to  determine  in  advance 
the  quantity  of  commodities  to  be 
actually  purchased.  CCC  cannot  know, 
at  any  point  in  the  year,  when  the  25 
percent  Great  Lakes  tonnage  point  is 
reached.  Consequently,  CCC  proposes  to 
administer  the  25  percent  requirement 
on  a  annual  basis.  In  other  words, 
beginning  with  the  first  purchase  in 
each  cargo  preference  year  (April  1— 
March  31),  25  percent  or  more  of  the 
total  monthly  purchase  may  be  allocated 
to  Great  Lakes  port  range  on  an  overall 
lowest  landed  basis.  This  would  allow 
CCC  the  flexibility  to  take  advantage  of 
seasonal  and  other  surges  in  service 
offered  through  the  Great  Lakes  ports 
during  the  course  of  the  year. 

Section  901b(c)  of  die  Merchant 
Marine  Act,  1936,  as  amended,  now 
requires  tiiat  CCC  allocate  to  Great  Lakes 
ports  "any  cargoes  for  which  it  has"  the 
overall  lowest  landed  cost,  but  does  not 
define  what  may  be  considered  as  a 
Great  Lakes  port  offer.  Clearly,  the 
lovrest  f.a.s.  vessel  offer  for  export  from 
Great  Lakes  ports  would  qualify.  A  more 
difficult  question  involves  inteimodal- 
bridge-point  (bridge-point)  offers.  In 
bridge-point  movements,  the 
commodity  supplier  is  responsible  for 
the  transportation  and  related  costs  to 
deliver  the  commodity  to  the  designated 
U.S.  bridge-point  location.  The  ocean 
transportation  carrier  becomes 
responsible  for  the  cargo  at  the  bridge- 
point  location  and  must  transport  the 
commodities  from  that  point  and  pay  all 
related  costs  to  deliver  the  commodity 
onboard  the  vessel.  Such  costs  include 
car  unloading,  container  stuffing  (where 
applicable),  etc.  The  bridge-point  may 
not  be  within  the  confines  of  a  port 
operation  and  the  commodities  may  be 
loaded  on  a  vessel  at  a  port  that  is  in 
a  different  part  of  the  country  than  the 
bridge-point.  This  raises  the  issue  of 
how  bridge-point  service  should  be 
considered  when  determining  what  are 
Great  Lakes  port  offers. 

Certain  interests  have  suggested  that 
the  purpose  of  the  recent  amendment 


was  to  make-up  for  potential  revenue 
and  employment  opportunities  lost  to 
the  Great  Lakes  by  virtue  of  the  cargo 
preference  requirements  and  that 
bridge-point-service  that  includes  cargo 
handling;  i.e..  stuffing  containers  at 
Great  Lakes  ports  contributes  to  this 
goal  even  if  the  cargo  is  ultimately 
exported  from  other  ports.  For  this 
reason,  it  is  suggested  that  any 
commodity  offers  for  this  type  of  service 
that  represent  the  lowest  landed  cost 
should  be  viewed  as  Great  Lakes  cargo. 
On  the  other  hand,  if  the  commodities 
are  not  stuffed  into  transportation 
conveyances  at  the  intennodal  bridge- 
point  at  Great  Lakes  ports  and  the 
carrier  merely  takes  risk  of  loss  to  the 
cargo,  these  interests  suggest  that  the 
commodity  offer  should  not  be 
considered  as  a  Great  Lakes  port  range 
offer. 

While  there  is  certainly  some  merit  to 
this  analysis,  the  suggestion  raises  some 
administrative  problems.  If  CCC  were  to 
adopt  this  suggestion,  it  appeara  that  it 
would  have  to  make  some  rather 
arbitrary  decisions  as  to  what 
constitutes  a  port  area  in  order  to 
determine  whether  a  particular  service 
facility  is  geographically  part  of  a  Great 
Lakes  port.  Also,  the  more  inclusive 
definition  could  disrupt  normal  trade 
practices  of  an  ocean  transportation 
carrier.  For  example,  a  carrier  that 
normally  takes  possession  of  the  cargo 
at  bridge-point  (not  within  the  confines 
of  the  port)  because  of  certain 
economies  would  be  forced  to  utilize  a 
less  favored  facility.  Furthermore,  this 
interpretation  could  coimteract  efforts  to 
generateL^ore  vessel  calls  at  Great  Lakes 
ports,  because  once  the  25  percent 
annual  cargo  level  is  reached  by 
considering  service  facilities  as 
representing  Great  Lakes  ports,  CCC 
could  begin  to  consider  lowest  landed 
costs  on  a  U.S.-flag  vessel  basis.  This 
could  eliminate  utilization  of  f.a.8. 
vessel  offiers  in  the  Great  Lakes. 

For  the  above  reasons,  the  proposed 
rule  defines  Great  Lakes  cargo  as  cargo 
offered  for  delivery  f.a.s.  vessel. 
However.  CCC  is  particularly  interested 
in  receiving  comments  from  all 
interested  parties  concerning  this 
problem  and  will  take  them  into 
consideration  when  formulating  a  final 
rule. 

In  addition  to  the  above  changes,  CCC 
is  proposing  to  clarify  §  1496.5(b)(1) 
without  any  substantive  change.- 

Ust  of  Subjects  in  7  CFR  Part  1496 

Agricultural  commodities;  exports. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1496  be  revised  as  follows: 
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PART  1496-PROCUREMENT  OF 
PROCESSED  AGRICULTURAL 
COMMODITIES  FOR  DONATION 
UNDER  TITLE  II.  PUB.  L  480 

1.  The  authority  citation  for  part  1496 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1721-1726a;  1731- 
1736g-2: 46  U.S.C  App.  1241(b),  and  1241(f). 

2.  In  §  1496.5,  paragraphs  (b)(1)  and 
(f)  are  proposed  to  be  revised  to  read  as 
follows: 

§1496.5   Consideration  of  bM& 

•        •        *        •        • 

(b)(1)  Availability  of  ocean  service. 
Prior  to  receipt  of  offers  from 
conunodity  suppliers,  CCC  will  review 
ocean  freight  information  from  available 
sources  including  but  not  limited  to. 
trade  )oiunal  newspapers,  port 
publications,  steamship  piiblications  in 
order  to  determine  the  availability  of 
appropriate  ocean  service. 
***** 

(f)  Great  Lakes  ports.  Commodities 
offered  for  delivery  f.a.s.  vessel  Great 
Lakes  port  range  that  represent  the 
overall  (foreign  and  U.S.  flag)  lowest 
landed  cost  will  be  awarded  on  that 
basis  and  will  not  be  evaluated  on  a 
lowest  landed  cost  U.S.-flag  basis  unless 
CXX  determines  that  25  percent  of  the 
total  annual  tonnage  of  bagged, 
processed  or  fortified  commodities 
furnished  under  Title  n  of  Public  Law 
480  has  been,  or  will  be,  transported 
from  the  Great  Lakes  {>ort  range  diuing 
that  fiscal  year. 

Signed  at  Washington,  DC,  on  February  3, 
1997. 

Bruce  R.  Weber, 

Actiztg  Executive  Vice  President.Commodity 
Credit  Corporation. 

[FR  Doc  97-3370  Filed  2-11-97;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Buainesa  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  waive  the 
nonmanufacturer  rule  for  power  circuit 
breakers,  discoimect  switdies,  current 
and  potential  transformers, 
autotransformer,  surge  arresters. 

summary:  The  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Noiunanufactiu«r  Rule  for  Power  Circuit 
Breakers,  Disconnect  Switches,  Current 
and  Potential  Transformers, 
Autotransformer,  Surge  Arresters.  The 


basis  for  a  waiver  of  the 
Nonmanu£actiu«r  Rule  for  these 
products  is  that  there  are  no  small 
business  manufacturers  or  processors 
available  to  supply  these  products  to  the 
Federal  Government.  The  efiiect  of  a 
waiver  would  be  to  allow  an  otherwise 
qualified  Nonmanufactiu^r  to  supply 
other  than  the  product  of  a  domestic 
small  business  manufact\u«r  or 
processor  on  a  Federal  contract  set  aside 
for  small  businesses  or  awarded  through 
the  SBA  8(a)  Program.  The  purpose  of 
this  doomient  is  to  solicit  comments 
and  potential  source  information  from 
interested  parties. 

DATES:  Conunents  and  sources  must  be 
submitted  on  or  before  February  18, 
1997. 

ADDRESSES:  David  Wm.  Loines, 
Procurement  Analyst,  U.S.  Small 
Business  Administration,  409  3rd  Street 
S.W.,  Washington,  DC  20416,  Tel:  (202) 
205-6475. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wm.  Loines,  Procurement 
Analyst.  (202)  205-6475,  FAX  (202) 
205-7324. 

SUPPLEMENTARY  INFORMATION:  Public  law 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set-aside  for  small  businesses 
or  the  SBA  8(a)  Program  procurement 
must  provide  ttie  product  of  a  small 
business  manufactiu«r  or  processor,  if 
the  recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufactiuer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufactiirer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  fit>m  the  Federal  Govermnent 
within  the  last  24  months.  The  SBA 
defines  "class  of  products"  based  on 
two  coding  systems.  The  first  is  the 
Office  of  Management  and  Budget 
Standard  Industrial  Classification 
Manual  (SIC).  The  second  is  the  Product 
and  Service  Code  (PSC)  established  by 
the  Federal  Procurement  Data  System. 

The  Small  Business  Administration  is 
currently  processing  a  request  for  a 
waiver  of  the  Noiunanu&ctiirer  Rule  for 
Power  Circuit  Breakers  (SIC  3613,  PSC 
5925),  Disconnect  Switches  (SIC  3613, 
PSC  5930),  Current  and  Potential 


Transformers  (SIC  3612,  PSC  5950), 
Autotransformer  (SIC  3612,  PSC  5950), 
Surge  Arresters  (SIC  3643,  PSC  5920), 
and  invites  the  public  to  comment  or 
provide  information  on  potential  small 
business  manufacturers  for  these 
products. 

In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Prociuement  Automated 
Soiut»  System  (PASS)  and  Thomas 
Register,  and  the  SBA  will  publish  a 
notice  in  the  Commerce  Business  Daily. 
The  public  is  invited  to  comment  or 
provide  source  information  to  SBA  on 
the  proposed  waiver  of  the 
Nonmanufacturer  Rule  for  these  classes 
of  products. 

Dated:  Febniaiy  6, 1997. 

Judith  A.  RouneL 

Associate  Administrator  for  Government 
Contracting. 

(FR  Doc  97-3457  Filed  2-11-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[DocliM  No.  97-4IIMI-12-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  747  series  airplanes,  that 
currently  requires  repetitive  inspections 
of  the  access  doors  to  the  midspar/ 
spring  beam  fuse  pins  on  all  engine 
pylons  to  detect  cracks  on  the  external 
surface;  repetitive  inspections  of  each 
midspar/spring  beam  fuse  pin  to  detect 
if  it  protrudes  beyond  its  mating  nut  by 
a  specified  distance;  and  repair  of  any 
discrepancy  found.  The  actions 
specified  by  that  AD  are  intended  to 
prevent  migration  of  this  fuse  pin, 
which,  if  not  detected  and  corrected  in 
a  timely  manner,  could  result  in  failure 
of  the  engine  pylon  and  consequent 
separation  of  the  engine  fitun  the  wing. 
This  new  action  would  increase  the 
intervals  between  inspections  of  the 
access  doors  and  each  midspar/spring 
beam  fuse  pin,  and  consequently 
decrease  the  frequency  of  inspections. 
This  proposal  is  prompted  by  new  data 
provided  the  manufacturer  indicating 
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that  the  reported  migration  of  the  fuse 
pin  was  apparently  the  result  of  an 
incorrectly  installed  nut. 
DATES:  Comments  must  be  received  by 
March  10. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
12-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Und 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATION  CONTACT: 
Tamara  L.  Dow.  Aerospace  Engineer. 
Airframe  Branch.  ANM-120S.  FAA. 
1601  Lind  Avenue,  SW.,  Renton, 
Washingtom  98055-4056;  telephone 
(206)  227-2771;  fax  (206)  227-1181. 

SUPPt^MENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  ai^er  the  closing  date  for  comments, 
in  the  Rules  EKscket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addijessed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-12-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  December  23, 1996.  the  FAA 
issued  AD  96-26-52,  amendment  39- 
9868  (62  FR  302,  January  3. 1997), 
which  is  applicable  to  certain  Boeing 
Model  747  series  airplanes.  It  requires 
repetitive  detailed  visual  inspections  of 
the  access  doors  to  the  midspar/spring 
beam  fuse  pins  on  all  engine  pylons  to 
detect  cracks  on  the  external  surface, 
and  repair,  if  necessary.  In  addition,  the 
AD  requires  repetitive  detailed  visual 
inspections  of  each  midspar/spring 
beam  fuse  pin  to  detect  if  it  protrudes 
beyond  its  mating  nut  by  a  specified 
distance,  and  repair,  if  necessary. 

That  action  was  prompted  by  a  report 
indicating  that  a  fuse  pin  had  migrated 
on  an  inboard  spring  beam  fitting  on  the 
Number  1  engine  pylon  of  a  Boeing 
Model  747—400  airplane. 

The  requirements  of  that  AD  are 
intended  to  prevent  migration  of  this 
fuse  pin.  which,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  failure  of  the  engine  pylon  and 
consequent  separation  of  the  engine 
&t>m  the  wing. 

Actions  Since  Issuance  of  Previous  Rule 

Subsequent  to  the  issuance  of  that 
AD,  the  manufacturer  conducted  an 
additional  inspection  and  analysis  of 
the  fuse  pin  (and  its  mated  self-locking 
nut)  whose  migration  had  been  reported 
to  the  FAA.  and  which  was  pertinent  to 
the  incident  that  prompted  the  issuance 
of  AD  96-26-52. 

The  manufacturer  reports  that, 
normally,  when  a  self-locking  nut  is 
correctly  installed,  the  last  2  to  3 
threads  of  the  nut  will  show  signs  of 
this  installation.  However,  according  to 
the  data  gathered  from  the  recent 
inspection,  no  such  signs  were  found 
associated  with  the  nut  that  was  used  on 
the  migrant  fuse  pin.  Based  on  that 
observation  and  further  testing,  the 
manufacturer  has  concluded  that  the 
self- locking  nut  was  incorrectly 
installed  on  the  fuse  pin  that  was  the 
subject  of  the  reported  incident.  The 
migration  of  that  fuse  pin  was 
apparently  attributed  to  the  incorrect 
installation  of  its  mating  nut,  and  not  to 
some  other  phenomenon. 

FAA's  Conclusions 

The  new  information  presented  the  by 
manufacturer  have  led  the  FAA  to 
reconsider  the  current  inspection 


requirements  of  AD  96-26-52.  Based  on 
these  new  data,  as  well  as  the  fact  that 
there  have  been  no  reported  findings  of 
discrepancies  associated  with  the  hxse 
pins  as  a  result  of  the  inspections 
required  by  AD  96-26-52,  the  FAA 
finds  that  the  repetitive  inspection 
intervals  that  are  currently  required  by 
that  AD  may  be  unnecessarily 
conservative. 

AD  96-26-52  currently  requires^that 
the  inspections  be  conducted  at 
intervals  not  to  exceed  150  landings  or 
1,000  hours  time-in-service,  whichever 
occurs  first.  However,  the  FAA  has 
determined  that  the  repetitive  interval 
can  be  extended  to  1,000  landings  or  18 
months,  whichever  occurs  first,  without 
compromising  safety.  This  interval 
would  closely  parallel  regiilarly 
scheduled  maintenance  inspections 
("C"  checks)  for  the  majority  of  affected 
operators.  O^rators  then  vvrill  be  able  to 
conduct  the  inspections  when  the 
airplanes  are  located  at  a  main  base, 
where  special  equipment  and  trained 
personnel  would  be  readily  available,  if 
necessary. 

The  FAA  finds  that  inspections 
conducted  at  the  revised  interval  will 
provide  an  acceptable  level  of  safety  and 
will  ensure  that  any  discrepancies  are 
found  and  detected  in  a  timely  manner. 

Further,  this  revised  schedule  will 
provide  an  effective  program  of  regular 
inspections  during  the  period  prior  to 
accomplishing  the  modifications  of  the 
nacelle  strut  and  wing  structure 
required  by  AD  95-13-05  [amendment 
39-9285  (60  FR  33333,  June  28. 1995), 
as  corrected  at  60  FR  35452.  July  7. 
1995]  and  AD  95-13-06  [amendment 
39-9286  (60  FR  33338.  Jime  28, 1995), 
as  corrected  at  60  FR  37500.  July  20. 
1995).  Once  those  modifications  are 
accomplished,  the  inspections  required 
by  this  AD  are  no  longer  necessary. 

Explanation  of  Requirements  of 
PropoudRuIe 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  action  would 
revise  AD  96-26-52.  It  would  continue 
to  require: 

1.  repetitive  inspections  of  the  access 
doors  to  the  midspar/spring  beam  fuse 
pins  on  all  engine  pylons  to  detect 
cracks  on  the  external  surface; 

2.  repetitive  inspections  of  each 
midspar/spring  beam  fuse  pin  to  detect 
if  it  protrudes  beyond  its  mating  nut  by 
a  specified  distance;  and 

3.  repair  of  any  discrepancy  found. 
However,  this  proposed  action  would 

revise  the  AD  by  increasing  the  intervals 
between  the  repetitive  inspections  to 
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1,000  landings  or  18  months,  whichever 
occurs  first. 

Cost  Impact 

There  are  approximately  459  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet, 
and  the  FAA  estimates  that  44  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  each 
cycle  of  proposed  inspections,  at  an 
average  rate  of  $60  per  work  hour.  Based 
on  these  figiues,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,560  per  inspection 
cycle,  or  $240  per  airplane,  per 
inspection  cycle.  (By  increasing  the 
intervals  between  inspections,  this 
proposed  AD  would  result  in 
inspections  being  conducted  less 
firequently  than  is  now  required.) 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  F*rocedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  (^SabjectB  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safisty.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authmity:  49  U.S.C  106(g),  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9868  (62  FR 
302,  January  3, 1997),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

BOEING:  Docket  g7-NM-12-AD.  Revises 
AD  96-26-52,  amendment  39-9868. 

Applicability:  Model  747  series  airplanes 
having  line  numbers  1  through  1046, 
inclusive;  certificated  in  any  category;  that 
meet  all  of  the  following  criteria: 

•  Equipped  with  Pratt  &  Whitney  Model 
PW4000  series  engines,  or  General  Electric 
Model  CF6-80C2  series  engines,  or  Rolls 
Royce  Model  RB211  series  engines; 

•  On  which  fuse  pins  having  part  numbers 
310U2301-101, -116, -117.  or -120  ("third 
generation"  fuse  pins)  are  installed  at  the 
midspar/spring  beam  fittings  of  the  engine 
pylon;  and 

•  On  which  the  modification  of  the  nacelle 
stmt  and  wing  structure  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2156 
or  Boeing  Alert  Service  Bulletin  747- 
54A2157,  as  applicable,  has  not  been 
accomplished. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  l)een 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rejjair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  bilure  of  the  engine  pylon  and 
consequent  separation  of  the  engine  from  the 
wing,  due  to  migration  of  the  fuse  pins 
installed  at  the  midspar/spring  betun  fittings 
of  the  pylon,  accomplish  the  following: 

(a)  Within  15  days  after  )anuary  8, 1997 
[the  effective  date  of  AD  96-26-52, 
amendment  39-9868),  accomplish  the 
requirements  of  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

(1)  Perform  a  detailed  visual  inspection  of 
the  access  doon  to  each  midspar/spring 


beam  fuse  pin  on  each  engine  pylon  to  detect 
cracks  on  the  external  sur&ce  of  the  doors. 

(i)  If  no  cracking  is  detected  during  the 
inspection,  repeat  that  insjwction  at  intervals 
not  to  exceed  1,000  landings  or  18  month*, 
whichever  occurs  first. 

(ii)  If  any  cracking  is  detected  during  the 
inspection,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  Transport  Airplane  Directorate. 
Thereafter,  repeat  the  inspection  at  intervals 
not  to  exceed  1,000  landings  or  18  months, 
whichever  occurs  first 

(2)  Gain  access  through  the  aft  fairing  doors 
of  each  engine  pylon  to  each  midspar/spring 
beam  fuse  pin  and  its  mating,  self-locking 
nut,  and  perform  a  detailed  visual  inspection 
of  each  fuse  pin  to  verify  that  at  least  one 
thread  of  the  fuse  pin  protrudes  beyond  its 
mating,  self-locking  nut 

(i)  if  no  discrepancy  is  detected  during  the 
inspection,  repeat  that  inspection  at  intervals 
not  to  exceed  1,000  landings  or  18  months, 
whichever  occurs  first. 

(ii)  If  the  inspection  reveals  that  at  least 
one  thread  does  not  protrude  beyond  its 
mating,  self-locking  nut  prior  to  further 
flight,  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Seattle  AGO,  FAA, 
Transport  Airplane  Directorate.  Thereafter, 
repeat  the  inspection  at  intervals  not  to 
exceed  1,000  landings  or  18  months, 
whichever  occurs  first. 

(b)  Accomplishment  of  the  modification  of 
the  nacelle  strut  and  wing  structure  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2156,  Revision  2,  dated 
December  21, 1995.  or  earlier  revisions  (for 
airplanes  equipped  with  General  Electric 
Model  CF6-80G2  series  engines,  or  Pratt  k 
Whitney  PW4000  series  engines);  or  Boeing 
Alert  Service  Bulletin  747-54A2157, 
Revision  2,  dated  November  14, 1996,  or 
earlier  revisions  (for  airplanes  with  Rolls  . 
Royce  Model  RB211  series  engines);  as 
applicable;  constitutes  terminating  action  for 
the  repetitive  detailed  visual  inspections 
required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
AGO,  FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accOTdance  with  Sections  21.197  and  21.199 
of  the  Federal  Aviation  R^ulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  February 
5. 1997. 

Damll  M  Pederaon. 

Acting  Manager,  Transport  Airplane 
Dirsctmute,  Aircraft  Certification  Service. 
[FR  Doc  97-3433  Filed  2-11-97;  8:45  am] 
■UMO  COM  4eie-i3-u 


14CFRPart39 

[Dodnt  No.  M-NM-2S2-AO] 

Rm2120-AA64 

AinvortMness  Directives:  Airbus  Modei 
A320  and  A321  Ssries  Airplanes 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AO).  applicable  to  all  Airbus 
Model  A320  series  airplanes,  that 
currently  requires  revising  the 
Limitations  Sectiou  of  the  FAA- 
approved  Airplane  Flight  Manual 
(AFM)  to  instruct  the  fUght  crew  to 
maintain  a  flap  setting  of  "Configuration 
FuU"  (CONF  FULL)  during  landLg. 
That  AD  was  prompted  by  a  report  of 
severe  control  difficulties  which 
occurred  on  approach  with  the  flaps 
locked  in  CONF  FULL  and  the  landing 
gear  down.  This  action  would  add  a 
requirement  for  installation  of  a  new, 
improved  flight  warning  computer 
(FWC).  which,  when  accomplished, 
would  constitute  terminating  action  for 
the  AFM  limitation.  This  action  also 
would  revise  the  applicability  of  the 
existing  AD  to  include  additional 
airplanes  that  are  subject  to  the 
addressed  unsafe  condition.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  reduced 
controllability  of  the  airplane  during 
approach  when  the  flaps  are  locked  in 
CONF  FULL. 

DATES:  Comments  must  be  received  by 
March  24, 1997. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
252-AD,  1601  Und  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  hidustrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Huber,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2589;  fax  (206)  227-1149. 

SUPPl£MENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  aigvunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  Comments  to  Docket 
Number  96-NM-252-AD.  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-252-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

.  On  September  15, 1994,  the  FAA 
issued  AD  94-20-02,  amendment  39- 
9030  (59  FR  485S3,  September  22, 
1994),  applicable  to  all  Airbus  Model 
A3  20  series  airplanes,  to  require 
revising  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  advise  the  flight  crew  to 
maintain  "Configuration  Full"  (CONF 
FULL)  during  landing  approaches.  That 


action  was  prompted  by  a  report  of 
severe  control  difficulties  which 
occurred  on  approach  with  the  flaps 
locked  in  CONF  FULL  and  the  landing 
gear  down.  The  requirements  of  that  AD 
are  intended  to  prevent  severely 
reduced  controllability  of  the  airplane 
during  approach. 

In  tne  preamble  to  AD  94-20-02,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 
now  has  determined  that  further 
rulemaking  is  indeed  necessary,  and 
this  proposed  AD  follows  fiom  that 
determination. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  94-20-02, 
the  FAA  has  determined  that  Airbus 
Model  A321  series  airplanes  may  be 
subject  to  the  same  unsafe  condition 
addressed  by  AD  94-20-02.  Since  the 
FWC  installed  on  those  airplanes  is 
similar  in  design  to  those  installed  on 
Model  A320  series  airplanes,  the  same 
problems  encountered  on  the  Model 
A320  could  potentially  occiu  on  the 
Model  A321  as  weU. 

Additionally,  since  issuance  of  AD 
94-20-02,  Aiibus  has  developed  an 
improved  flight  warning  computer 
(FWC)  that  positively  addresses  the 
control  difficulties  addressed  by  AD  94- 
20-02.  tastallation  of  the  FWC  will 
ensure  adequate  controllability  of  the 
airplane  during  approach  with  the  flaps 
locked  in  CONF  FULL  and  the  landing 
gear  down. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletin 
A320-31-1080.  Revision  01,  dated  July 
12. 1996,  which  describes  procedures 
for  installation  of  a  new,  improved  FWC 
that  defines  a  new  standard  common  to 
Airbus  Model  A320  and  A321  series 
airplanes.  Among  other  actions,  the 
service  bulletin  describes  modifications 
that  correct  certain  FWC  parts  and  that 
implement  predictive  windshear 
function  capability.  The  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  classified  this  service  bulletin  as 
mandatory  and  issued  French 
airworthiness  directive  96-079-079(B), 
dated  April  10, 1996,  in  order  to  assure 
the  continued  airworthiness  of  these 
airplanes  in  France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
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Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  Endings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  94-20-02.  It  would 
continue  to  require  revising  the  AFM  of 
Model  A320  series  airplanes  to  instruct 
the  flight  crew  to  maintain  CONF  FULL 
during  landing  approaches  for  Airbus 
Model  A320  series  airplanes. 

This  proposal  also  would  require  the 
same  AFM  revision  for  Airbus  Model 
A321  series  airplanes. 

Additionally,  this  proposal  would 
require  installation  of  a  new,  improved 
FWC  on  all  airplanes  as  terminating 
action  for  the  AFM  limitaticms.  The 
previously  required  AFM  revision  must 
be  removed  after  the  new,  improved 
FWC  has  been  installed.  The  installation 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  109  Airbus 
Model  A320  series  airplanes  of  U.S. 
registry  that  would  be  affected  by  this 
proposed  AD. 

Tne  actions  that  are  currently 
required  by  AD  94-20-02  (revision  of 
the  AFM)  take  approximately  1  work 
hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figiues,  the  cost  impact 
of  the  actions  currently  required  on  U.S. 
operators  is  estimated  to  be  $6,540,  or 
$60  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  (installation  of  new, 
improved  FWC)  would  take 
approximately  3  work  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  to 
operators  by  the  manufacturer  at  no 
cost  Based  on  these  figures,  the  cost 
impact  of  the  proposed  requirements  on 
U.S.  operators  of  Model  A320  series 
airplanes  is  estimated  to  be  $19,620,  or 
$180  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 


operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

None  of  the  Model  A321  series 
airplanes  affiacted  by  this  proposed 
action  are  on  the  U.S.  Register.  All  of 
those  airplanes  that  are  included  in  the 
applicability  of  this  proposal  ciurently 
are  operated  by  non-U.  S.  operators 
under  foreign  registry;  therefore,  they 
are  not  directly  affected  by  this 
proposed  AD  action.  However,  the  FAA 
considers  that  inclusion  of  those 
airplanes  in  the  applicability  of  this 
proposed  nile  is  necessary  to  ensure 
that  the  unsafe  condition  is  addressed  in 
the  event  that  any  of  these  airplanes  are 
imported  and  placed  on  the  U.S. 
Register  in  the  future. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reascms  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWOFITHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  U.S.C  106(g).  40113, 44701. 


f39.13    [An 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9030  (59  FR 
48563,  September  22, 1994],  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Airbus  Industrie:  Docket  96-NM-2S2-AO. 
Sup>ersedes  AD  94-20-02,  Amendment  39- 
9030. 

Applicability:  Model  A320  and  A321  series 
airplanes,  on  which  Airbus  Modification 
24612  or  Airbus  Service  Bulletin  A320-31- 
1080  has  not  been  accomplished;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwise 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the. 
request  should  include  specific  proposed 
actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  severely  reduced  controllability 
of  the  airplane  during  approach,  accomplish 
the  following: 

(a)  At  the  applicable  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2}  of  this  AD, 
revise  the  Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM)  to 
include  the  information  specified  in  Airbus 
A320/A321  Flight  Manual  Temporary 
Revision  9.99.99/20,  dated  June  14. 1994. 

Note  2:  This  may  be  accomplished  by 
inserting  a  copy  of  Airbus  A320/A321  Flight 
Manual  Temporary  Revision  9.99.99/20, 
dated  June  14, 1994,  in  the  AFM.  When  this 
temporary  revision  has  been  incorporated  in 
the  general  revisions  of  the  AFM,  the  general 
revisions  may  be  inserted  in  the  AFM, 
provided  the  infbnnation  contained  in  the 
general  revisions  is  identical  to  that  specified 
in  Temporary  Revision  9.99.99/20. 

(1)  For  Model  A320  series  airplanes:  Revise 
the  AFM  within  10  days  after  October  7. 1994 
(the  efiective  date  of  AD  94-20-02, 
amendment  39-9030). 

(2)  For  Model  A321  series  airplanes:  Revise 
the  AFM  within  10  days  after  the  effective 
date  of  this  AD. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD,  install  a  new,  improved  flight 
warning  computer  (FWC)  in  accordance  with 
Airbus  Service  Bulletin  A32O-31-1080, 
Revision  01,  dated  July  12. 1996.  Prior  to 
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fiutha  flight  aftw  accomplishing  this 
instalktion.  remove  the  AFM  revision 
required  by  paragnphs  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Operations 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
acccvdance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
5. 1997. 

Oairell  M.  Pederson, 

Acting  Kianager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-3434  Filed  2-11-97;  8:45  amj 
■UMQ  COM  4tlO-l»-U 


14  CFR  Part  39 

IDodvt  Na  9»-N«*-iaO-AO] 

RIN2120nAA64 

AlnracthinMS  DiroctivM;  RayttMon 
Modal  BAa  12S-1000A  and  Model 
Havfkar  1000  Sanaa  Airplanaa 

AQBICY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Raytheon  Model  BAe  125-lOOOA  and 
Model  Hawker  1000  series  airplanes. 
This  proposal  would  require  various 
modifications  to  increase  the  size  of 
certain  existing  pressure  venting  areas 
and  to  add  additional  venting  areas. 
This  proposal  is  prompted  by  results  of 
a  design  review  of  the  requirements  for 
certification  of  the  cabin  pressurization 
system.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
inadequate  ventii^  of  cabin  pressure  in 
the  event  of  rapid  decompression, 
which  could  cause  failure  or 
deformation  of  certain  structural 
members,  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  by 
March  24. 1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
180-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  bom 
Raytheon  Aircraft  Company,  Manager 
Service  Engineering,  Hawker  Customer 
Support  Department,  P.O.  Box  85. 
Wichita,  Kansas  67201-0085.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  bie  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whic^  the  following 
statement  is  made:  "Comments  to 
Docket  Number96-4'4M-180-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-180-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  reviewed  results  of  a 
design  review  of  requirements  for 
certification  of  the  cabin  pressurization 
system  on  Raytheon  Model  BAe  125  and 
Model  Hawker  1000  series  airplanes. 
The  Civil  Aviation  Authority  (the 
airworthiness  authority  for  the  United 
Kingdom)  and  the  manufacturer 
(Raytheon)  conducted  the  design 
review,  and  determined  that  the  existing 
venting  between  certain  structtiral  * 
members  is  inadequate  to  provide  rapid 
equalization  of  the  pressure  differential 
between  the  two  sides  of  these  members 
when  rapid  decompression  occura  on 
one  side  of  the  member.  Inadequate 
venting  of  cabin  pressure,  if  not 
corrected,  could  cause  failure  or 
deformation  of  certain  structural 
members,  and  consequent  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Raytheon  Service 
Bulletins: 

1.  Service  Bulletin  SB.21-151- 
25A683C.  dated  July  12. 1994 
(Modification  25A683C),  which 
describes  procedures  for  installing  a 
pressure  relief  flap  in  the  rear  luggage 
compartment  of  the  bulkhead  at  frame 
19.  Installation  of  the  pressure  relief  flap 
will  limit  the  pressure  differential 
across  the  rear  luggage  compartment  in 
the  event  of  rapid  decompression  of  the 
airplane. 

2.  Service  Bulletin  SB.S3-81-3661B. 
dated  February  25, 1994  (Modification 
253661B).  which  describes  procedures 
to  remove  the  fiberglass  infill  cover 
located  outboard  of  the  floor  panels 
between  frame  8  and  frame  lOB.  This 
service  bulletin  also  describes 
procedures  to  increase  the  existing  size 
of  the  lightening  holes  in  the  rail  web 
of  the  right-hand  seat  betwem  frame 
lOB  and  frame  lOD.  and  to  add  a  third 
hole  to  increase  the  vent  area. 
Additionally,  the  service  bulletin 
describes  procedures  for  installation  of 
a  new  reinforcing  plate  for  all  three 
lightening  holes.  Accomplishment  of 
this  modification  will  ensure  the 
structural  integrity  of  the  fuselage  in  the 
event  of  rapid  decompression  of  the 
airplane. 

3.  Service  Bulletin  SB.53-76^627A. 
dated  February  25. 1994  (Modificatioo 
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253627A),  which  describes  procedures 
for  adding  two  holes  to  the  underfloor 
diaphragm  at  frame  lOD  (right-hand). 
Accomplishment  of  these  procedures 
increases  the  vent  area  between  the 
cabin  and  the  right-hand  underfloor  area 
by  4  square  inches.  Accomplishment  of 
this  modification  will  ensure  the 
continued  structural  integrity  of  the 
fuselage  in  the  event  of  rapid 
decompression  of  the  airplane. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require: 

1.  installing  a  pressure  relief  flap  in 
the  rear  luggage  compartment  of  the 
bulkhead  at  frame  19; 

2.  enlarging  two  listening  holes  and 
adding  one  new  lightening  hole  in  the 
rail  web  of  the  right  seat  between  frames 
lOB  and  lOD,  and  removing  fiberglass 
fill  from  the  right  support  structure 
between  frame  8  and  frame  lOB;  and 

3.  installing  two  new  vent  holes  in  the 
imderfloor  diaphragm  of  frame  lOD 
(right  hand). 

The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletins  described  previously. 

Cost  Impact 

The  FAA  estimates  that  31  Model  BAe 
125-1 000 A  and  Model  Hawker  1000 
series  airplanes  of  U.S.  registry  would 
be  afi^ected  by  this  proposed  AD,  that  it 
would  take  approximately  44  work 
hoiu«  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $81,840,  or  $2,640  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  suflident 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  uid  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  pari  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39  : 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g}.  40113, 44701. 

§39.13    [AmwMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Raytheon  Aircraft  Company  (Fonnerly 
Beech.  Raytheon  Corporate  Jets,  British 
Aerospace.  Hawker  Siddeley,  et  al): 
Docket  96-NM-180-AD. 

Applicability:  AM  Model  BAe  125-lOOOA 
and  Model  Hawker  1000  series  airplanes, 
certificated  in  any  category. 

Note  1:  Thb  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
refkair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Note  2:  Raytheon  Model  BAe  125-lOOOB 
series  airplanes  are  similar  in  design  to  the 
airplanes  that  are  subject  to  the  requirements 
of  this  AD  and,  therefore,  also  may  be  subject 
to  the  unsafe  condition  addressed  by  this  AD. 


However,  as  of  the  effective  date  of  this  AD. 
those  models  are  not  type  certificated  for 
operation  in  tlie  United  States.  Airworthiness 
authorities  of  countries  in  which  Model  BAe 
125-lOOOB  series  airplanes  are  approved  for 
operation  should  consider  adopting 
corrective  action,  applicable  to  those  models, 
that  is  similar  to  the  corrective  action 
required  by  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadequate  venting  of  cabin 
pressure  in  the  event  of  rapid  decompression, 
which  could  cause  failure  or  deformation  of 
certain  structural  members,  and  consequent 
.  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  8  months  after  the  effective  date 
of  this  AD,  accomplish  the  requirements  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this  AD. 

Note  3:  The  manufacturer  has  advised  that 
the  modifications  required  by  paragraphs 
(a)(2)  and  (a)(3)  of  this  AD  should  be 
incorporated  concurrently. 

(1)  Install  a  pressure  relief  flap  in  the  rear 
luggage  compartment  of  the  bulkhead  at 
frame  19  (ModiGcation  No.  25A683C),  in 
accordance  with  Raytheon  Service  Bulletin 
SB.21-151-25A683C,  dated  )uly  12,  1994. 

(2)  Enlarge  two  lightening  holes,  and  add 
one  new  lightening  hole  in  the  rail  web  of  the 
right-hand  seat  between  frames  lOB  and  lOD, 
and  remove  the  fiberglass  infill  cover  located 
outboard  of  the  floor  p»anels  between  frame 

8  and  frame  lOB  (Modification  SB.253661B). 
in  accordance  with  Raytheon  Service 
Bulletin  SB.53-81-3661B.  dated  February  25, 
1994. 

(3)  Install  two  new  vent  holes  in  the 
underfloor  diaphragm  of  frame  lOD 
(Modification  253627A),  in  accordance  with 
Raytheon  Service  Bulletin  SB.53-76-3627A, 
dated  February  25, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
5, 1997. 

DarreU  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  97-3435  Filed  2-ll-«7;  8:45  am] 
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14CFnPart71 

(Alrapace  DocliM  No.  96^NM-030] 

Proposed  Establishment  of  Class  E 
Airspace;  Craig,  Colorado 

agency:  Federal  Aviation 
Administration  (FAA),  CKDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
establish  the  Craig,  Colorado,  Class  E 
airspace  to  accommodate  a  new  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approadi  Procedure  (SIAP) 
to  the  Craig-Mo&t  Airport. 
Additionally,  this  proposed  action 
would  correct  the  airport  name,  and 
eliminate  confusion,  by  removing  the 
existing  Class  E5  airspace  currently 
hsted  under  the  text  header  of  Hayden, 
Colorado  (Hayden.  Craig-Moffat 
Airport).  The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  28, 1997. 
AOOflESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
96-ANM-030.  1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Frala.  ANM-532.4.  Federal 
Aviation  Administration,  E)ocket  No. 
96-ANM-030, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056; 
telephone  niunlwr  (206)  227-2535. 

8UPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ANM-C30."  The  postcard  will  be  date/ 
time  stamped  and  retiimed  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  ndemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
Operations  Branch,  ANM-530,  1601 
Lind  Avenue  SW,  Renton,  Washington 
98055-4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  at  Craig, 
Colorado,  to  accommodate  a  new  GPS 
SL\P  to  the  Craig-Moffat  Airport. 
Additionally,  this  proposed  action 
woidd  correct  the  airport  name,  and 
eliminate  confusion,  by  removing  the 
existing  Class  E5  airspace  currently 
listed  under  the  text  header  of  Hayden, 
Colorado  (Hayden,  Craig-MofEat 
Airport).  This  proposed  action  would 
ensure  that  correct  references  to  airports 
are  made,  as  described  in  the  Airport/ 
Facility  Directory,  and  to  accurately 
distinguish  between  the  classes  of 
airspace  associated  with  Craig, 
Colorado,  and  Hayden,  Colorado.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 

Class  E  airspace  areas  extending 
upward  bom  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 


regulations  for  which  fiequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
-  preparation  of  a  regidatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART71HAMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103. 40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996.  and  effective 
September  6, 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ANM  CO  E5  Hayden,  GO  [Ranoved] 

•        •        *         •        • 

ANM  CO  E5  Craig.  CO  [New] 

Craig-Mo%t  Airport,  CO 

(Lat.  40«29'43"  N,  long.  lOZ'Sl'l?"  W) 
Hayden  VOR/DME 
(Lat  40»31'12''  N,  Jong.  lO/'lS'lB"  W) 
That  airspace  extending  upward  from  700 
fset  above  ihe  surfoce  within  4.3  miles  each 
side  of  the  Hayden  VOR/DME  262°  radial 
extending  from  the  VOR/DME  to  18.5  miles 
southwest  of  the  VOR/DME;  that  airspace 
extending  upward  from  1,200  feet  above  the 
surface  beginning  at  lat.  40''35'00"  N,  long. 
108'24'00"  W;  to  lat.  40»47'00"  N.  long. 
107''34'00"  W;  to  lat.  40»36T)0"  N,  long. 
lOe'SSOO"  W;  to  lat  40»21'30" N,  long. 
106*38'00"  W;  to  lat  40'13'00"  N,  long. 
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108''2O'0O"  W;  thence  to  the  point  of 
beginning. 

***** 

Issued  in  Seattle,  Washington,  on  January 
24. 1997. 

Glenn  A.  Adams  m. 
Assistant  h4anagpr.  Air  Traffic  Division, 
Northwest  Mountain  Region. 
[FR  Doc.  97-3407  Filed  2-11-97;  8:45  ami 
nUMQ  CODE  4tie-13-M 


14CFRPart71 

[Airspace  Docket  No.  97-AWP-6] 

Proposed  Revision  of  Class  E 
Airspace;  San  Francisco,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to  revise 
the  Class  E  airspace  area  at  San 
Francisco.  This  action  would  revoke  the 
surface  area  for  Alameda  NAS  (Nimitz 
FieldJ,  CA.  A  review  of  airspace 
classification  and  air  traffic  procedures 
has  made  this  action  necessary.  The 
intended  effect  of  this  action  is  to 
revoke  controlled  airspace  since  the 
purpose  and  the  requirements  for  the 
surface  area  no  longer  exist  at  Alameda 
NAS  (NimiU  Field),  CA. 
DATES:  Comments  must  be  received  on 
or  before  March  15, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Fedwal 
Aviation  Administration,  Attn: 
Manager,  Operations  Branch,  AWP-530, 
Docket  No.  97-AWP-5.  Air  Traffic 
Division,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Coimsel,  Western  Pacific  Region, 
Federal  Aviation  Administration,  Room 
6007, 15000  Aviation  Boulevard, 
Lawndale,  California  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  hoiu^ 
at  the  Office  of  the  Manager,  Operations 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
telephone  (310)  725-6556. 

8UPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Conunenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AWP-5."  The  postcard  will  be  date/ 
time  stamped  and  returned  iu  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Operations  Branch, 
Air  Traffic  Division,  at  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Operations 
Branch,  P.O.  Box  92007,  Worldway 
Postal  Center,  Los  Angeles,  California 
90009.  Conununications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  is  being  placed  on  a 
mailing  list  for  future  NPRM's  should 
abo  request  a  copy  of  Advisory  Circtilar 
No.  11-2A,  vidiidi  describes  the 
appUcation  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  Class  E  airspace  area  at  San 
Francisco,  CA.  This  action  would 
revoke  the  siu^ce  area  for  Alameda 
NAS  (Nimitz  Field),  CA.  A  review  of 
airspace  classification  and  air  traffic 
procedures  has  made  this  action 
necessary.  The  intended  effect  of  this 
action  is  to  revoke  controlled  airspace 
since  the  purpose  and  requirements  for 
the  surface  area  no  longer  exist  at 


Alameda  NAS  (Nimitz  Field),  CA.  Class 
E  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  ofSubiects  in  14  CFR  Part  71 

Airapace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  as  follows: 

PART71— {AIMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aodiority:  49  U.S.C  106(g}.  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963,  Comp..  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4. 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragmph  6005    Qass  E  airspace. 

San  Francisco  International.  CA 
(Lat  3r'43'17"  N.  long  122M3'15''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  on  the  north 
by  lat  38n)2'00"  N,  on  the  east  by  long. 
121*52'04"  W.  on  the  south  by  Lat  37»30'00" 
N,  and  on  the  west  by  a  line  extending  frixn 
Lat,  37«30'00~  N.  long  122*27'04"  W;  to  Lat 
3r34'00"  N.  long.  Izr'^l'O*"  W;  to  lat 
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arsS'OO"  N,  long.  122''31'04"  W;  to  lat 
38»02'00"  N,  long,  122''40'04"  W.  That  the 
airspace  extending  upward  from  1,200  feet 
above  the  surface  bounded  on  the  north  by 
lat.  38'02'00"  N,  on  the  east  by  a  line 
extending  from  lat  38<'02'00"  N,  long. 
121*37'04"  W;  to  lat  37"'38'00"  N.  long. 
121''37'04"  W;  to  lat  37»38'00"  N,  long. 
121»50'04''  W;  to  lat  37«3O'0O"  W,  long. 
121'50'04"  W:  on  the  south  by  lat  37''30'00" 
N,  and  on  the  west  by  the  east  edges  of  V- 
27  and  V-199. 
•         •         •         •         • 

Issued  in  Los  Angeles,  California,  on 
January  24. 1997. 

Sabra  W.  Kaulia, 

Assistant  Manager,  Air  Traffic  Division, 
Western  Pnrific  Region. 

(FR  Doc.  97-3507  Filed  2-11-97;  8:45  am] 

MLUNQ  COOC  4t10-19-M 


14CFRPart71 

[AlrapM*  Dockat  No.  96-AWP-35] 

Proposed  Establishment  of  Class  E 
Airspace;  Falll)rool(,  CA;  Correction 

ACTION:  Notice  of  proposed  rulemaking: 
correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  airspace  description  and  allows 
for  an  extension  of  the  comment  period 
of  a  proposed  notice  of  rulemaking  that 
was  published  in  the  Federal  Register 
on  January  8, 1997,  Airspace  Docket  No. 
96-AWP-35. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Buck,  Airspace  Specialist, 
Operations  Branch,  AWP-530,  Air 
Traffic  Division,  Western-Pacific 
Region,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California,  90261, 
telephone  (310)  725-6556. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Dociunent  97-395, 
Airspace  Docket  No.  96-AWP-35, 
published  on  January  8, 1997,  (62  FR 
1072),  revised  the  description  of  the 
Class  E  airspace  area  at  Fallbrook,  CA. 
An  error  was  discovered  in  the  airspace 
description  for  the  Fallbrook,  CA,  Class 
E  airspace  area.  This  action  corrects  that 
error  and  extends  the  comment  period 
until  March  11, 1997. 

Corrections  to  Proposed  Notice  of 
Rnlemaking 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  airspace 
description  for  the  Class  E  airspace  area 
at  Fallbrook  CA,  as  published  in  the 
Federal  Register  on  January  8. 1997  (62 


FR  1072),  (Federal  Register  Dociunent 
97-395);  page  1073,  coliunn  1  is 
corrected  as  follows: 

§71.1    [Corrected] 

By  removing  "(Paragraph  6004    Class 
E  airspace  areas  designated  as  an 
extension  to  a  Class  D  or  Class  E  surface 
area)"  and  substituting  "(Paragraph 
6005    Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
siuface  of  the  earth]." 
*        *        »        *        * 

AWPCAE5  Fallbrook.  CA  [Corrected] 

Fallbrook  Community  Airpark,  CA 
(Ut.  33''21'15"  N,  long.  117''15'03"  W) 

On  page  1073,  in  the  first  column,  the 
airspace  description  for  Fallbrook,  CA,  is 
corrected  to  read  as  follows: 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Fallbrook  Community  Airpark  and 
within  4  miles  west  and  5.3  miles  east  of  the 
014°  bearing  from  the  Fallbrook  Community 
Airpark,  extending  from  the  6-mile  radius  to 
20.5  miles  north  of  the  airport,  excluding  the 
portion  within  the  Camp  Pendleton,  CA, 
Class  E  airspace  area. 
***** 

Issued  in  Los  Angeles,  California,  on 
February  7, 1997. 

Michael  Lamines, 

Acting  Manager,  Air  Traffic  Division, 
Western-Pacific  Region. 
[FR  Doc.  97-3508  Filed  2-11-97;  8:45  am] 
BIUJNQ  COOE  4*1»-1S-M 


Surface  Transportation  Board 

49  CFR  Part  1111 

[STB  Ex  Parte  No.  527  (Sub-No.  1)] 

Expedited  Procedures  for  Processing 
Simpllfled  Rail  Rate  Reasonableness 
Proceedings 

AQENCY:  Surface  Transportation  Board. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  issued  a  decision  on 
December  31. 1996,  in  Rate 
Guidelines — Non-Coal  Proceedings,  Ex 
Parte  No.  347  (Sub-No.  2).  adopting 
simplified  guidelines  for  determining 
the  reasonableness  of  rail  rates  in 
proceedings  where  the  Constrained 
Market  Pricing  guidelines  cannot 
practicably  be  appUed.  The  Board 
solicits  comments  on  how  the  complaint 
and  Investigation  procedures  at  49  CFR 
Part  1111  should  be  modified  to 
incorporate  a  general  procedural 
schedule  to  govern  the  pnx:essing  of 
proceedings  using  the  simplified 
guidelines. 

DATES:  Comments  are  due  March  14, 
1997. 


ADDRESSES:  Send  comments  referring  to 
STB  Ex  Parte  No.  527  (Sub-No.  1]  to: 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Branch, 
1201  Constitution  Ave.,  N.W., 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling,  (202)  927-7312. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.) 

SUPPLEMENTARY  INFORMATION:  ^nder  the 
ICC  Termination  Act  of  1995,  Pub.  L. 
104-88, 109  Stat.  803  (1995](ICCTA), 
new  49  U.S.C.  10704(c).  the  Board  is 
required  to  decide  the  reasonableness  of 
a  challenged  rate  within  9  months  after 
the  record  closes  if  the  determination  is 
based  on  stand-alone  cost  evidence,  and 
within  6  months  if  it  is  based  upon  a 
simplified  methodology.  By  decision 
served  on  October  1, 1996  in  Expedited 
Procedures  for  Processing  Rail  Rate 
Reasonableness,  Exemption  and 
Revocation  Proceedings,  Ex  Parte  No. 
527,  published  in  the  Federal  Register 
on  October  8,  1996  (61  FR  52710] 
(October  decision)  the  Board  adopted 
final  rules  to  expedite  the  handling  of 
challenges  to  the  reasonableness  of 
railroad  rates  including  the  adoption  of 
a  procediu'al  schedule  applicable  in 
stand-alone  cost  cases.  The  general 
procedural  schedule  requires 
completion  of  the  evidentiary  phase  of 
a  stand-alone  cost  case  in  7  months  and 
the  issuance  of  a  final  decision  within 
16  months  of  the  filing  of  the  complaint. 
49  CFR  1111.8.  The  rules  became 
effective  November  16, 1996. 

In  the  October  decision,  we  did  not 
adopt  a  procedural  schedule  to  govern 
the  filing  of  evidence  in  cases  using  the 
simplified  rate  evaluation  procedures. 
Rather,  we  indicated  that  we  would 
consider  the  adoption  of  regulations 
covering  such  cases  following 
completion  of  the  Ex  Parte  No.  347 
(Sub-No.  2). 

On  December  31. 1996,  we  adopted    . 
simplified  evidentiary  guidelines  to 
determine  the  reasonableness  of  rail 
rates  on  captive  traffic  where  the 
Constrained  Market  Pricing  guidelines  ■ 
cannot  be  practicably  applied. 
Consequently,  we  are  now  soliciting 
comments  to  assist  us  in  establishing  a 
general  procedural  schedule  to  be  used 
in  cases  processed  under  the  simplified 
rate  evaluation  procedures  of  Ex  Parte 
No.  347  (Sub-No.  2).  Interested  parties 
are  asked  to  comment  on  whether  a 
general  prtx^dvual  schedule  applicable 
to  cases  processed  under  the  simplified 
guidelines  can  be  promulgated  at  this 
time,  and  if  so,  what  that  schedule 
should  be,  or  whether  we  should  delay 


'  Stand-alone  costing  it  part  of  the  Constrained 
Market  Pricing  framework. 
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the  adoption  of  a  general  procedural 
schedule  and  proceed  on  a  case-by-case 
basis  until  the  Board  and  the  industry 
have  had  some  experience  utilizing  the 
new  guidelines. 

This  action  will  not  significantly 
afiisct  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  40  CFR  Part  1111 

Administrative  practice  and 
procediu«,  Investigations. 

Decided:  February  3, 1997. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  WilUams, 

Secretary. 

(FR  Doc.  97-3388  Filed  2-11-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foratgn  Agriculture  Sarvic* 

Agricultural  Policy  and  Technical 
Advisory  Committees  for  Trade; 
Nominations 

AGENCY:  Foreign  Agricultural  Service. 
ACTION:  Notice:  Request  for 
nominations. 

SUMMARY:  The  Secretary  of  Agriculture 
and  the  United  States  Trade 
Representative  are  seeking  nominations 
for  appointment  to  the  following 
advisory  committees  for  trade: 
Agricultural  Policy  Advisory  Committee 

for  Trade 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Animals  and 

Animal  Products 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Fruits  and 

Vegetables 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Grains,  Feed, 

and  Oilseeds 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Sweeteners 

and  Sweetener  Products 
Agricultxiral  Technical  Advisory 

Committee  for  Trade  in  Tobacco, 

Cotton,  and  Peanuts 

The  Advisory  Committees  for  Trade 
were  established  to  ensure  that  U.S. 
trade  policy  and  trade  negotiation 
objectives  adequately  reflect  U.S. 
commercial  and  economic  interests  by 
providing  the  Secretary  and  the  Trade 
Representative  with  advice  concerning 
negotiating  objectives  and  bargaining 
positions  before  entering  into  a  trade 
agreement;  the  operation  of  an 
agreement  once  entered  into;  and  other 
matters  arising  in  connection  with  the 
administration  of  the  trade  policy  of  the 
United  States. 

DATES:  Written  nominations  must  be 
received  on  or  before  March  14, 1997. 
ADDRESSES:  Please  send  all  nominating 
materials  to  Mr.  John  B.  Winski. 


Executive  Secretary,  Agricultural  Policy 
Advisory  Committee  for  Trade.  Foreign 
Agricultural  Service,  USDA,  room 
5065— STOP  1001, 1400  Independence 
Avenue,  S.W..  Washington,  D.C.  20250- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  a  copy  of  the  Advisory 
Committee  Membership  Background 
Information  form  which  must  be 
completed  by  each  nominee,  or  for 
additional  information,  please  contact 
Mr.  John  B.  Winski  or  Ms.  Denise 
Burgess,  Foreign  Agricultural  Service, 
USDA,  room  5065— STOP  1001, 14th  & 
Independence  Avenues,  S.W., 
Washington,  D.C.  20250-1000,  (202) 
720-6829  (telephone).  (202)  720-8097 
(FAX),  or  info©fas.usda.gov  (e-mail). 
SUPPLEMENfARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  appendix),  notice  is  hereby 
given  that  the  Secretary  of  Agriculture 
and  the  United  States  Trade 
Representative  are  seeking  nominations 
for  the  Agricultural  Policy  Advisory 
Committee  for  Trade  (APAC)  and  the 
Agricultural  Technical  Advisory 
Committees  for  Trade  (ATACs)  listed 
below: 

Agricultural  Policy  Advisory  Committee 

for  Trade 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Animals  and 

Animal  Products 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Fruits  and 

Vegetables 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Grains,  Feed, 

and  Oilseeds 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Sweeteners 

and  Sweetener  Products 
Agricultural  Technical  Advisory 

Committee  for  Trade  in  Tobacco, 

Cotton,  and  Peanuts 

Background 

In  1974,  Congress  established  a 
private  sector  advisory  committee 
system  to  ensure  that  U.S.  trade  policy 
and  trade  negotiation  objectives 
adequately  reflect  U.S.  commercial  and 
economic  interests.  Congress  expanded 
and  enhanced  the  role  of  this  system  in 
three  subsequent  trade  acts. 

The  private  sector  advisory  system 
now  consists  of  almost  40  committees, 
arranged  in  three  tiers;  The  President's 
Advisory  Committee  on  Trade  and 
PoUcy  Negotiations  (ACTPN);  seven 


policy  advisory  committees,  including 
the  A^cultural  PoUcy  Advisory 
Committee  for  Trade  (APAC);  and  more 
than  30  technical  advisory  committees 
including  the  five  Agricultiu^l 
Technical  Advisory  Committees  for 
Trade  (ATACs). 

The  duties  of  the  APAC  are  to  provide 
the  Secretary  and  the  Trade 
Representative  with  advice  concerning: 
negotiating  objectives  and  baigainlng 
positions  before  entering  into  a  trade 
agreement;  the  operation  of  an 
agreement  once  entered  into;  and  other 
matters  arising  in  connection  with  the 
administration  of  the  trade  poUcy  of  the 
United  States.  The  duties  of  the  ATACs 
are  to  provide  advice  and  information 
regarding  trade  issues  which  affect  both 
domestic  and  foreign  production  and 
trade  concerning  their  respective 
commodities,  drawing  upon  the 
technical  competence  and  experience  of 
its  members.  Each  committee  is  required 
to  meet  at  the  conclusion  of  negotiations 
for  each  trade  agreement  entered  into 
imder  the  Act  to  provide  a  report  on 
such  agreement  to  the  President,  to 
Congress,  and  to  the  U.S.  Trade 
Representative. 

Membership 

Members  are  appointed  jointly  by  the 
Secretary  of  Agriculture  and  the  U.S. 
Trade  Representative.  Appointments  are 
made  upon  the  rechartering  of  each 
committee  and  periodically  throughout 
the  duration  of  the  Committee  charter. 
The  APAC  and  the  ATACs  are  expected 
to  be  rechartered  in  April  1997,  for  a 
period  of  two  years.  Members  serve  at 
the  discretion  of  the  Secretary  and  the 
U.S.  Trade  Representative. 
Appointments  to  a  Conunittee  expire  at 
the  end  of  the  Committee's  charter,  but 
members  may  be  reappointed  for  one  or 
more  additional  terms  should  the 
charter  of  the  Committee  be  renewed. 

Approximately  50  private  sector 
representatives  are  appointed  to  the 
APAC  and  approximately  25  private 
sector  representatives  are  appointed  to 
each  ATAC. 

A  chairperson  is  selected  for  each 
committee  from  the  membership  of  the 
committee.  The  Assistant  to  the 
Administrator,  Foreign  Agricultural 
Service,  and  the  Assistant  United  States 
Trade  Representative,  Office  of 
Intergovernmental  Afifalrs  and  Public 
Liaison,  Office  of  the  U.S.  Trade 
Representative,  are  the  joint  Executive 
Secretaries  of  the  APAC.  A  full-time 
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Federal  Officer  or  employee  of  the 
Foreign  Agricultural  Service  shall  serve 
as  the  Executive  Secretary  of  each 
ATAC 

Nmninatioiis 

The  Secretary  of  Agricultiire  and  the 
U.S.  Trade  Representative  invite  those 
individuals,  organizations,  and  interest 
groups  affiliated  with  foreign  trade  and 
agriculture,  to  nominate  individuals  for 
membership  to  any  of  the  committees. 
The  Secret^  and  the  U.S.  Trade 
Representative  seek  a  diverse  group  of 
members  representing  a  broad  spectrum 
of  persons  interested  in  the  United 
States  agricultinal  trade  policy,  from 
every  region  of  the  country.  To  ensine 
that  there  is  balanced  representation  on 
each  committee,  the  Seoetary  and  the 
U.S.  Trade  Representative  may  seek 
additional  nominations  from  the  private 
sector  as  necessary. 


The  term  "balanced  representation" 
includes  balance  among  the  various 
agricultiual  interests  such  as  farmers, 
form  and  commodity  organizations, 
processors,  traders,  and  consumers,  as 
well  as  geographical  balance.  No 
company,  producer  or  farm 
organization,  trade  association,  or  other 
entity  has  a  right  to  representation  on  a 
Committee.  Members  are  selected 
primarily  for  their  expertise  and 
knowledge  of  agricultiire  or  specific 
agricultural  products  and  of  trade 
matters  and  are  expected  to  provide 
advice  to  the  Government  as  general 
representatives  of  those  interests.  In 
making  selections,  every  effort  shall  be 
made  to  maintain  balanced 
representation  on  each  committee. 

Equal  opportxmity  practices  will  be 
followed  in  all  appointments  to  the 
committees.  To  ensiue  that  the 


recommendations  of  the  committees 
have  taken  into  accoimt  the  needs  of  the 
diverse  groups  served  by  the  USDA  and 
the  USITI,  membership  should  include, 
to  the  extent  practicable,  individuals 
with  demonstrated  abiHty  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

Nominations  shoiUd  describe  and 
document  the  proposed  member's 
qualifications  for  membership  to  the 
committee.  Nominations  must  include  a 
completed  AD-755  Advisory  Committee 
Membership  Background  Information 
form  and  supplemental  form  which  are 
reproduced  below. 

Appointments  are  made  subject  to  a 
confidential  security  clearance.  All 
nominees  must  be  U.S.  citizens. 
Wardell  C  Townmid,  Jr., 
Assistant  Secretaiy  for  Administration. 
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SUPPLEMENTAL  ADVISORY  GOMMITTEB  MEMBERSHIP  BACKGROUND 

INFORMATION 


1.  Name  (Last,  Pint,  Middle  Initial) 


2.  Social  Security  Number 


3.  Advisoiy  Committee  members  must  obtain  a  confidential  security  deaiance. 

t.  Are  you  engaged  in  employment  or  have  a  financial  interest  which  is  likdy 

to  affect  the  integrity  of  your  service  on  the  committee? 


b. 


Are  you  employed  by  a  foreign  coiporation  or  a  subsidiary  of  a  foreign 
corporation? 


4.  Memben  serve  at  their  own  expense;  travel  is  not  reimbursed.  Are  you  willing  to 
travel  to  Washington,  D.C. 

(Y/N):      4  -  5  times  a  year 


3  -  4  times  a  year 
2-3  times  a  year 


S.  Are  you  willing  to  travel  abroad  to  attend  trade  negotations? 


6.  Please  provide  a  short  narrative  regarding  your  professional  experience  with  trade 
related  matters: 


Please  return  die  completed  questionnaire  along  with  a  copy  of  your  resume  to: 

Johns.  Winsid 

Executive  Secretary,  Agricultural  Policy  Advisory 

Committee  for  Ttade 
Foreign  Agricultural  Service  -  Rm.  506S-S 
U.S.  Dqnitment  of  Agriculture 
Washington,  D.C.  20250-1000 

[FR  Doc  97-3485  Filed  2-11-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

Conunercial  Encryption  Items 

action:  Proposed  collection;  conunent 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biuden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  conunent  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  February  12, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Qearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  die  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Stephen  Baker, 
Department  of  Commerce,  14th  & 
Constitution  Avenue,  N.W.,  Room  6877, 
Washington,  D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

This  information  collection  is 
necessary  to  support  liberalizations  of 
export  controls  for  encryption  items 
recently  announced  by  the 
Administration.  This  initiative  mtikes  it 
easier  to  use  stronger  encryption 
products,  both  at  home  and  abroad,  to 
protect  their  privacy,  intellectual 
property  and  other  valuable 
information.  It  supports  the  growth  of 
electronic  commerce,  increases  the 
security  of  the  global  information,  and 
sustains  the  economic  competitiveness 
of  U.S.  encryption  product 
manufacturers  during  the  transition  to  a 
key  management  in&^structure.  The 
information  provided  is  used  for  export 
licensing  decisions. 

L  Method  of  Collection 

Written  or  by  Fax. 

ILData  ' 

OMB  Number:  0694-0104. 

Fonn  Number  BXA  748P. 

Type  of  Review:  Renewal  of  existing 
collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 


Estimated  Number  of  Respondents: 
2,200. 

Estimated  Time  Per  Response:  Vn  to 
40  hours  per  response. 

Estimated  Total  Annual  Burden 
Hours:  7,720. 

Estimated  Total  Annual  Cost: 
$160,000  (for  start-up  costs  for  data  base 
development). 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acouacy  of  the 
agency's  estimate  of  the  biuden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  The  Department 
particularly  welcomes  comments  on  the 
burden  estimate  to  comply  with  the 
requirements,  as  well  as  the  costs 
associated  with  it. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  February  4. 1997. 
Linda  Engelmeier, 

Acting  Departmental  Fmms  Qearance 
Officer,  Office  of  Management  and 
Organization. 

(FR  Doa  97-3413  Filed  2-11-97;  8:45  am] 
MLUNQ  coot  M10-3S-P 


Regulations  and  Procedures  Tedmical 
Advisory  Committse;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  March  6, 1997, 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  3884, 14th  Street 
between  Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Open  Session 
1.  Opening  mnarks  by  the  Chairman. 


2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Bureau  of  Export 
Administration  initiatives. 

4.  Report  on  "is  informed" 
implementation. 

5.  Discussion  on  Enhanced 
Proliferation  Control  Initiative  (Q*a) 
issues:  rewrite  of  the  E^qrart 
Management  System  guidelines  and 
end-use  screening. 

6.  Responses  to  Report  on  Foreign 
Policy  Export  Controls. 

7.  Discussion  on  "deemed  export" 
case  review  and  policy. 

8.  Reports  from  the  working  groups. 

Closed  Session 

9.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958." 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
nimiber  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
EA  MS:  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coimsel, 
formally  determined  on  December  2, 
1996,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  fit>m  the  provisions  relating  to 
pubic  meetings  found  in  section  10 
(a)(1)  and  (a)(3).  of  a  die  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  further  information,  call  Lee 
Ann  Carpenter  at  (202)  482-2583. 
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Dated:  February  6. 1997. 
Lae  Aim  Cafpeoter, 

Director,  Technical  Advisory  Committee  Unit 
[FR  Doc  97-3436  Filed  2-11-97;  8:45  am) 
■NJJNQ  coot  3ai»-or-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Comfflittse;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  March  4, 1997;  March 
11. 1997;  March  18. 1997;  and  March 
25. 1997:  at  10:00  a.m.  in  Room  A105. 
The  Nash  Building,  1400  Key 
Boulevard,  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  the  Department 
of  Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Chairman,  Department  of  Defense 
Wage  Committee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  February  6. 1997. 
L.M.  ByBiim. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc  97-3411  Filed  2-11-97;  8:45  am] 
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DefMrtment  of  the  Army,  Corps  of 
Engineers 

The  Draft  Baltimore  Hartior, 
Anchorages  and  Channels  Pea8it)IUty 
Study  and  Environmental  Impact 
Statement  Information  Meeting 

AQENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 

ACTION:  Nodce  of  meeting. 


announcement  is  made  of  the  following 
meeting. 

Mune  of  Meeting:  The  Draft  Baltimore 
Harbor.  Anchorages  and  Channels 
Feasibility  Study  and  Environmental 
Impact  Statement  Information  Meeting. 

Date  of  Meeting:  February  26, 1997. 

Place:  Maryland  Port  Authority.  2310 
Broening  Hwy,  Point  Breeze  Maritime 
Center  D,  Baltimore,  MD  21224-6621, 
Room  235  (2nd  floor  conference  room). 

Time:  7:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to  Mr. 
Daniel  Bierly,  U.S.  Army  Corps  of 
Engineers,  Baltimore  District.  ATTN: 
CENAB-PL.  P.O.  Box  1715.  Baltimore, 
Maryland  21203,  phone  (410)  962-6139. 

Gregory  D.  Sliowalter. 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  97-3453  Filed  2-11-97;  8:45  am] 
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r:  In  accordance  with  Section 
10(a)(2)  of  Uie  Federal  Advisory 
Committee  Act  (P.L  92-463). 


Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement  (DEIS)  for  the  New 
Castle  County  Water  Supply  Project  in 
New  Castle  County,  Delaware 

AGENCY:  U.S.  Corps  of  Engineers- 
Philadelphia  District,  DOD;  Cooperating 
Agency:  U.S.  Environmental  Protection 
Agency — Region  HI. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  action 
evaluates  the  need  for  and  the 
alternative  methods  of  providing 
additional  water  supply  capacity  to 
meet  present  and  projected  water 
demands  in  northern  New  Castie 
County,  Delaware. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by  Ms.  Mary 
Marshall.  U.S.  Army  Corps  of 
Engineers — Environmental  Resources 
Branch  (CENAP-PL-E),  Wanamaker 
Building,  100  Penn  Square  East. 
Philadelphia,  Pennsylvania  19107- 
3390;  phone:  215-656-6561,  fax:  215- 
656-6543. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  project:  The  applicant, 
the  Water  Resources  Agency  for  New 
Castle  County  previously  applied  for  a 
Department  of  the  Army  Permit  to 
construct  a  2  billion  gallon,  250  acre  off- 
stream  reservoir  in  a  freshwater  tidal 
wetland.  Churchmans  Marsh.  Based  on 
extensive  coordination  and  technical 
studies,  the  applicant  re-evaluated  the 
feasibility  of  reservoir  construction  at 
Churchmans  Marsh. 

The  applicant  decided  to  resubmit  the 
permit  application,  siting  Thompsons 
Station  as  the  propwed  location  for 


reservoir  construction.  The  proposed 
project  site  is  north  of  Newark,  on  an 
unnamed  tributary  to  the  White  Clay 
Creek  near  the  intersection  of 
Thompson  Station  and  Pleasant  Hill 
Roads.  The  proposed  project  is  a  132 
acre,  1.9  billion  gallon  storage  facility. 
Water  would  be  pimiped  into  the 
proposed  reservoir  from  White  Clay 
Creek  during  periods  of  high  stream 
flow. 

2.  Alternatives  that  vtrill  be  addressed 
by  the  Draft  Environmental  Impact 
Statement  include: 

a.  The  proposed  Thompsons  Station 
reservoir  impoundment; 

b.  Churchmans  Marsh  reservoir 
impoundment; 

c.  Artesian  Marsh  (or  Churchmans 
Marsh  South)  reservoir  impoundment; 

d.  Water  transfer  via  existing  and/or 
proposed  pipelines; 

e.  Desalmation  of  brackish  surface 
water;  and 

f.  No  action. 

3.  Significant  issues  to  be  addressed 
in  the  EIS  regarding  the  proposed 
project  include: 

a.  Biological  impacts,  including  loss 
of  freshwater  wetlands; 

b.  Fish  and  wildlife  habitat  impacts, 
including  threatened  and  endangered 
species; 

c.  Physical  impacts,  including  water 
quality  and  hydrology; 

d.  Stream  and  riparian  impacts; 

e.  Cultural  resource  impacts; 

f.  Mitigation  plans; 

g.  Disposal  of  excavated  material;  and 
n.  Water  supply  alternatives  to  the 

proposed  action. 

4.  The  following  paragraphs  detail  the 
scoping  actions  that  have  occurred  to 
date: 

a.  The  U.S.  Army  Corps  of  Engineers. 
Philadelphia  District  sponsored  a 
previous  Public  Workshop/Scoping 
meeting  on  April  11. 1996. 

b.  The  apphcant  has  taken  a  number 
of  steps  to  solicit  input  from  the  public 
including  the  development  of  a  citizens 
advisory  group.  Numerous  public 
information  meetings  have  been  held  to 
discuss  the  status  of  the  project  and 
obtain  public  comments.  In  addition, 
nimierous  pre-application  and  pre- 
scoping  meetings  have  been  held  with 
agency  participation  from  the  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control,  the  U.S.  Fish 
and  Wildlife  Service,  the  National 
Marine  Fisheries  Service,  the  U.S. 
Environmental  Protection  Agency,  the 
National  Park  Service  and  the  Delaware 
River  Basin  Commission. 

c.  The  U.S.  Army  Corps  of  Engineers. 
Philadelphia  District  and  the  U.S. 
Environmental  Protection  Agency, 
Region  m  have  executed  a  Cooperating 
Agency  Agreement  for  the  development 


UMI 
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of  this  EIS.  The  U.S.  Environmental 
Protection  Agency,  through  this 
agreement,  has  committed  to  play  an 
active  role  in  the  scoping  process,  the 
performance  of  appropriate  field 
investigations,  the  development  of 
portions  of  the  Draft  and  Final  EIS, 
primarily  those  related  to  water  quality 
and  hazardous  waste  issues,  and  the 
development  of  responses  to  comments 
received  on  those  sections  of  the  DEIS. 

5.  A  Public  Workshop/ Scoping 
Meeting  is  scheduled  for  Thursday, 
March  6, 1997,  at  the  Delmarva  Power 
Company  Conference  Center 
Auditorium  located  at  4100  South 
Wakefield  Drive  in  Newark,  Delaware. 
The  conference  center  will  open  at  6  pm 
for  informal  viewing  of  project  displays 
and  documents  and  discussions  with 
appropriate  agency  representatives.  The 
formal  meeting  will  begin  at  7  pm. 

6.  It  is  estimated  that  the  Draft 
Environmental  Impact  Statement  will  be 
made  available  to  the  public  in  the  Fall 
of  1997. 

Udurd  A.  Hand, 

Assistant  Chief,  Regulatory  Branch,  Corps  of 

Engineers-Philadelphia  District. 

IFR  Doc.  97-3452  Filed  2-11-97;  8^45  am] 
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DEPARTMENT  OF  EDUCATION 

TttI*  I  Part  C— Education  of  Migratory 
Chlldran 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  funding  level  for  FY 
1997  consortium  incentive  grants' 
available  imder  Part  C  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965. 

SUMMARY:  The  Assistant  Secretary  for 
Elementary  and  Secondary  Education 
reserves  $1,500,000.  the  maximiun 
permitted  by  the  statute,  for  FY  1997 
consortiimi  incentive  grant  awards 
authorized  under  section  1308(d)  of 
Title  I  of  the  Elementary  and  Secondary 
Education  Act  (ESEA)  of  1965.  State 
educational  agencies  operating  Migrant 
Education  Programs  (MEPs)  are  the  only 
eligible  entities  for  this  grant  program. 
Criteria  for  awarding  consortiimi 
incentive  grants  were  published  on 
April  8. 1996  (61  FR 15670). 
FOR  FURTHER  MFOHMATION  CONTACT:  Ms. 
Kristina  Barber.  U.S.  Department  of 
Education,  600  Independence  Avenue. 
SW..  Portals  Building.  Room  4100. 
Washington.  DC  20202-6235. 
Telephone:  202-260-3169.  Individuals 
vfho  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Infcvmation  Relay  System  (FIRS),  at  1- 
800-877-8339  betwreen  8  aon.  and  8 


p.m.  Eastern  Time.  Monday  through 
Friday. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.144,  Migrant  Education — 
Coordination  Program) 

Program  Aotlmrity:  20  U.S.C  6398(d). 

Dated:  February  4, 1997. 
Gerald  N.  Tinnzi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
(FR  Doc.  97-3470  Filed  2-11-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Raimburaement  for  Coata  of  Ramacflal 
Action  at  Activa  Uranium  and  Thorium 
Procaaaing  Sitaa 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement  in  fiscal  year  1997. 

SUMMARY:  This  Notice  annoimces  the 
Department  of  Energy  acceptance  of 
claims  for  reimbujrsement  and  the 
availabiUty  of  approximately  $34 
million  in  funds  for  fiscal  year  1997  for 
reimbursement  of  certain  costs  of 
remedial  action  at  eligible  active 
uranium  and  thorium  processing  sites 
pursuant  to  Title  X  of  the  Energy  PoUcy 
Act  of  1992.  The  Department  of  Energy 
anticipates  that  claims  submitted  by 
licensees  in  fiscal  year  1997  together 
with  outstanding  approved  claims  from 
prior  fiscal  years  will  exceed  $34 
million  and  woidd  therefore  be  subject 
to  prorated  payment. 
DATES:  The  closing  date  for  the 
submission  of  claims  for  reimbursement 
in  fiscal  year  1997  is  May  1, 1997. 
ADDRESSES:  Claims  may  be  mailed  to  the 
U.S.  Department  of  Energy. 
Albuquerque  Operations  Office. 
Environmental  Restoration  Division,  P. 
O.  Box  5400,  Albuquerque,  NM  87185- 
5400.  All  claims  should  be  addressed  to 
the  attention  of  Mr.  James  B.  Coffey  and 
sent  by  registered  or  certified  mail, 
return  receipt  requested.  Two  copies  of 
the  claim  should  be  included  with  each 
submission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Messrs.  James  Coffey  (505-845-4026)  or 
Gil  Maldonado  (505-645-4035),  U.S. 
Department  ot  Energy,  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division. 
SUPPLBKNTARY  WTOnMATWN:  The 
Department  of  Energy  published  a  final 
rule  under  10  CFR  part  765  in  the 
Fedenl  Registar  on  May  23, 1994  (59 
FR  26714)  to  carry  out  the  requirements 
of  Title  X  of  the  Energy  Policy  Act  of 


1992  (sections  1001-1004  of  Pub.  L. 
102-486.  42  U.S.C.  2296a  et  seq.)  and  to 
establish  the  procedures  for  eUgible 
licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  the 
Department  of  Energy  to  reimburse 
eligible  uranium  and  thoriiun  licensees 
for  certain  costs  of  decontamination, 
decommissi(Hung,  reclamation,  and 
other  remedial  action  incurred  by 
licensees  at  active  uranium  and  Uiorium 
processing  sites  to  remediate  byproduct 
material  generated  as  an  incident  of 
sales  to  the  United  States  Government 
To  be  reimbursable,  costs  of  remedial 
action  must  be  for  work  which  is 
necessary  to  comply  with  applicable 
requirements  of  the  Uranium  Mill 
Tailings  Radiation  Control  Act  of  1978 
(42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  state  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbiu^ement  must  be  supported  by 
reasonable  docmnentation  as 
determined  by  the  Department  of  Energy 
in  accordance  with  10  CFR  part  765. 
Funds  for  reimbursement  will  be 
provided  from  the  Uranium  Enrichment 
Decontamination  and  Decommissioning 
Fund  estabUshed  at  the  United  States   - 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obUgation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C  1341). 

AndMMity:  Section  1001-1004  of  Pub.  L 
102-46, 106  Stat  2776  (42  U.S.C  2296a  et 
seq.). 

Issued  in  Washington  D.C  on  this  of  31st 
day  of  January  1997. 
David  E  Madm. 

Leader,  UMTRA/Surface  Ground  Water  Team 
Office  of  Southwestern  Area  Programs 
Environmental  Restoration. 
(FR  Doc.  97-3474  Filed  2-11-97;  8:45  am) 
MLUNQ  CODE  MaO-ei-^ 


Environmantal  Managamant  Adviaory 
Board 

AQBtCY:  Department  of  Energy. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  and 
seeks  public  commmt  oa  a  report 
prepared  by  the  Environmental 
Management  Advisory  Board.  The 
Report  of  a  Stakeholder  Process  to 
Develop  Guiding  Principles  for  the 
Formedy  Utilized  Sites  Remedial  Action 
Program  (FUSRAP).  Background 
Information  Document,  prepared  by  the 
Environmoital  Management  Advisory 
Board  Fcumerly  Utilind  Site  Remedial 
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Acdon  Program  Committee,  will  be 
av.7ilable  on  February  12, 1997. 
raTES:  Comments  should  be  submitted 
by  Friday,  March  14, 1997. 
A0ORCS8ES:  To  Obtain  Copies  of  the 
Report  or  Submit  Comments  to:  James  T. 
Melillo,  Special  Assistant  to  the 
Assistant  Secretary  for  Environmental 
Management,  Environmental 
Management  Advisory  Board,  EM-1, 
1000  Independence  Avenue,  S.W., 
Washington,  DC  20585,  (202)  586-4400. 
The  Internet  address  is: 
Jame8.MelilloOem .  doe.gov. 
SUPPLEMENTARY  MFORMATION:  Purpose  of 
the  Board.  The  purpose  of  the  Board  is 
to  provide  the  Assistant  Secretary  for 
Environmental  Management  (EM)  with 
advice  and  recommendations  on  issues 
confronting  the  Environmental 
Management  program  from  the 
perspectives  of  afiiected  groups  and 
State  and  local  Governments.  The  Board 
helps  to  improve  the  Environmental 
Management  Program  by  assisting  in  the 
process  of  securing  consensus 
recommendations,  and  providing  the 
Depart  ment's  numerous  publics  with 
opportimities  to  express  their  opinions 
regarding  the  Environ  mental 
Management  Program  including  the 
Formerly  Utilized  Site  Remedial  Action 
Program,  pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463, 86  Stat.  770). 

The  objectives  of  this  Report  currently 
available  for  comment  are  to  provide 
risk  information  on  FUSRAP  materials 
and  to  provide  recommended  guiding 
principles  developed  by  the  Committee 
and  involved  stakeholders  to  assure  that 
actions  taken  at  FUSRAP  sites  are 
protective  of  public  health  and  the 
environment  and  are  sensitive  to 
stakeholder  interests. 

Issued  at  Washington.  DC  on  February  7, 
1997. 

Radwl  M.  Samuel. 

Acting  Deputy  Advisory  Committee, 
Management  Officer. 

IFR  Doc  97-3512  Filed  2-11-97;  8:45  am] 


Federal  Energy  Regulatory 
Commission 

[Dockat  No.  CP97-216-0001 

Natural  Qas  Pipeline  Company  of 
America;  Notice  of  Request  Under 
Blanitat  Auttiorlzation 

February  6. 1997. 

Take  notice  that  on  January  29, 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Natural).  701  East  22nd  Street, 
Lombard,  Illinois  60148,  Bled  in  Docket 
No.  CP97-216-000  a  request  pursuant  to 


Sections  157.205,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  continue  to 
operate  existing  deUvery  point  facilities 
in  Vermilion  Block  380,  ofEshore 
Louisiana,  under  Natural's  blanket 
certificate  issued  in  Docket  No.  CP82- 
402-000,  pursuiant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Natiual  proposes  to  operate  the 
existing  delivery  point  facilities  to 
deliver  approximately  1,000  MMBtu  of 
natiiral  gas  per  day  to  Forcenergy 
Exploration,  Inc.  (Forcenergy),  a 
producer  of  natural  gas.  It  is  stated  that 
the  existing  facilities,  consisting  of  2.6 
miles  of  12-inch  pipeline  and  an  8- inch 
meter,  were  installed  in  1982  to  connect 
Block  380  with  the  facilities  of  ANR 
Pipeline  Company  (ANR)  in  Vermilion 
Block  397  in  order  for  Natxiral  to  receive 
gas  from  Texaco,  Inc.  (Texaco),  the 
former  owner  of  the  production 
platform  now  owned  by  Forcenergy  on 
Block  380  for  transportation  on  behalf  of 
ANR  until  1992,  when  the 
transportation  agreement  between 
Natural  and  ANR  was  abandoned. 
Natiuel  now  proposes  to  continue 
operating  the  facilities  for  deliveries  to 
Forcenergy,  pursuant  to  a  transportation 
agreement  with  Coastal  Energy  Group, 
which  begin  in  October  1996.  It  is  stated 
that  the  proposal  would  have  no  adverse 
impact  on  Natural's  peak  day  deliveries. 
It  is  further  stated  that  Natural  has 
sufficient  gas  supply  to  make  the 
deliveries  and  that  the  deliveries  can  be 
made  without  detriment  or  disadvantage 
to  Natiual's  existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Walioii,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-3440  Filed  2-11-97;  8:45  am] 
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[Doelwt  No.  CP97-224-00QI 

Northwest  Pipeline  Corporation;  Notice 
of  Application 

Felnuary  6, 1997. 

Take  notice  that  on  February  3, 1997, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
aty,  Utah  84158-0900,  filed  in  Docket 
No.  CP97-224-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  transportation  services  for 
Amoco  Production  Company  (Amoco) 
and  Chevron  U.S.A.,  Inc.  (Chevron) 
provided  pursuant  to  agreements 
certificated  in  Docket  No.  CP82-432  and 
incorporated  in  Volume  No.  2  of 
Northwest's  Tariff  as  Rate  Schedules  X- 
77  and  X-78,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  states  that  Rate  Schedules 
X-77  and  X-78  provide  for  intemiptible 
transportation  of  1,200  Dth  per  day  for 
Amoco  and  350  Dth  per  day  for 
Chevron,  respectively,  bom  the 
Ryckman  Creek  Field  in  Uinta  County, 
Wyoming  to  a  mainline  meter 
interconnect  with  the  Amoco/Chevron 
supply  line  for  their  sulphur  terminals. 
Northwest  further  states  that  these 
transportation  agreements  have  each 
expired  by  their  own  terms,  that  no 
services  have  been  requested  or 
provided  thereunder  since  early  1993, 
and  that  Amoco  and  Chevron  ciurently 
are  using  open-access,  intemiptible 
transportation  agreements  to  provide  for 
deliveries  to  the  Amoco/Chevron  supply 
line  delivery  point. 

Northwest  also  states  that  no 
abandonment  of  facilities  is  proposed  in 
conjunction  with  the  abandonment  of 
these  services. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  27, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  (>erson  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


R!l2n 
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Take  further  notice  that,  pursiiant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Riiles  of 
Practice  and  Procedtire,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  reqiiired  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  fat  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northwest  to  appear  or 
be  represented  at  the  hearing. 
Unwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc  97-3442  Filed  2-11-97;  8:45  am] 
MUMQ  COOE  (Tir-OI-M 


[Doctet  No.  MQ97-8-000] 

Pacific  Interstate  Offshore  ComfMny; 
Notice  of  Fliing 

February  6, 1997. 

Take  notice  that  on  January  31, 1997, 
Pacific  Interstate  Offshore  Company 
(PIOC)  filed  standards  of  conduct  imder 
section  161.3(i)  of  the  Commission's 
regulations,  18  CFR  161.3(i). 

PIOC  states  that  copies  of  this  filing 
have  been  mailed  to  all  shippers  on 
PIOC's  system  and  the  California  PubUc 
Utilities  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  SUwt,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  21, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  pubUc 

inspection. 

Linwood  A.  WatBon,  )r.. 

Acting  Secretary. 

[FR  Doc  97-3443  Filed  2-11-97;  8:45  am] 

aiUMQ  COM  «n7-01-M 

[Doctot  No.  CP97-21»-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authortzalton 

February  6, 1997. 

Take  notice  that  on  January  31, 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
P.O.  Box  1642,  Houstcm,  Texas  77056- 
5310.  filed  in  Docket  No.  CP97-219-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate  a 
delivery  point  in  Madison  County, 
Kentudcy  so  that  Texas  Eastern  may 
provide  natural  gas  deliveries  to  E)elta 
Natural  Gas  Company  (Delta),  a  local 
distribution  company,  imder  Texas 
Eastern's  blanket  certificate  issued  in 
Docket  No.  CP82-535-000  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Texas  Eastern  proposes  to  construct 
and  install  a  2-inch  tap  valve  and  a  2- 
inch  check  valve  on  Texas  Eastern's 
existing  30-inch  Line  No.  IS  at 
approximate  Mile  Post  461.47  in 
Madison  County,  Kentucky.  Texas 
Eastern  states  that  in  addition  to  these 
facilities,  Delta  will  install  a  duel  2-inch 
turbine  meter  (Meter  Station), 
approximately  54  feet  of  2-inch  pipeline 
extending  from  the  Meter  Station  to  the 
tap  and  electronic  gas  measiuement 
equipment.  Texas  Eastern  also  states 
that  it  will  be  reimbursed  by  Delta  for 
100%  of  the  costs  for  installing  the 
facilities,  estimated  to  be  approximately 
$73,753. 

Texas  Eastern  states  that  it  will 
provide  interruptible  transportation 
service  in  order  to  deUver  up  to  2.500 
Dth  per  day  of  natural  gas  to  Delta 
pursuant  to  its  Rate  Schedule  IT-l. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 


the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Secticm  7  of 
the  Natural  Gas  Act 
Linirood  A.  Waiaoa,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-3441  Filed  2-11-97;  8:45  am) 
■NXMO  oooE  mr-et-M 


[Doctot  No.  CP97-215-000] 

Wllliston  Basin  Intarstato  Pipeline 
Company;  Notice  of  Request  Under 
Blanket  Authortzatfon 

February  6. 1997. 

Take  notice  that  on  January  29, 1997, 
WiUiston  Basin  Interstate  Pipeline 
Company  (WiUiston  Basin),  200  North 
Third  Street,  Suite  300,  Bismarck,  North 
Dakota  58501,  filed  in  the  above  docket, 
a  request  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  for  authorization  to  utilize 
an'existing  tap,  authorized  under 
WiUiston  Basin's  blanket  certificate 
issued  in  Docket  Nos.  CP82-487-0O0,  et 
al.,  to  effectuate  natural  gas 
transportation  deliveries  to  Montana- 
Dakota  UtiUties  Co.  for  ultimate  use  by 
additional  residential  customers  in 
Custer  County,  Montana,  aU  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
pubUc  inspection. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-3439  Filed  2-11-97;  8:45  am] 
BILUNQ  COOE  (TIT-OI-M 
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{Doetot  Na  CPM-641-00QI 

ANR  Pipeline  Company;  Notice  of 
Availability  of  ttie  Environmental 
Aaaeaament  for  ttw  Propoeed 
Michigan  Leg  South  Looping  Project 

February  6, 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  ANR  Pipeline  Company  (ANR)  in  the 
above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woidd  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

ANR  proposes  to  loop  its  existing 
Michigan  Leg  South  System  with  11.9 
miles  of  42-inch-diameter  pipeline  in 
two  segments  to  provide  additional 
system  flexibility  and  to  alleviate  a 
bottleneck  in  the  pipeline  system.  The 
two  segments  consist  of  1.6  miles  of 
loop  in  Will  County,  Illinois,  and  10.3 
miles  of  loop  in  Porter  County,  Indiana. 
The  project  also  includes  the  addition  of 
one  aftercooling  bay  at  the  existing  St. 
John  Compressor  Station  in  Lake 
County,  Indiana,  and  the  relocation  of 
an  existing  pig  launcher  from  milepost 
(MP)  885.02  to  MP  874.72  in  Porter 
County,  Indiana,  and  a  pig  receiver  from 
MP  848.31  to  MP  849.91  in  Will  Coimty, 
Illinois. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  888  First  Street,  N.E.,  Rm.  2A- 
1,  Washington,  DC  20426,  (202)  208- 
1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individiuds, 
newspapers,  and  parties  to  this 
proceeding.  A  limited  number  of  copies 
of  the  EA  are  available  frt)m  the  above 
address.. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  be  received  by  March  10, 1997. 
reference  Docket  No.  CP96-641-000. 
and  be  addressed  to:  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  N.E.,  Rm. 
lA,  Washington.  DC  20426. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 


file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedxtfes  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  reqiiired  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-3438  Filed  2-11-97;  8:45  am] 
Bn.uNa  COM  ariT-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-4)0466;  FRL-6681-3] 

Department  of  Defense  Plan  for 
Certification  of  Pesticide  Applicators 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intent  to  Approve 
Certification  Plan. 

summary:  On  December  8,  1985,  EPA 
annoimced  approval  of  a  revised 
.  Department  of  Defense  (DOD)  plan  for 
the  certification  of  pesticide  applicators. 
DOD  has  submitted  another  revision  to 
their  pesticide  applicator  certification 
plan  reflecting  changes  in  their 
administrative  procedures  and  adoption 
of  several  new  subcategories  of 
certification.  Notice  is  hereby  given  of 
the  intention  of  EPA  to  grant  approval 
of  the  newly  revised  DOD  plan. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  14, 1997. 
ADDRESSES:  The  Agency  invites 
interested  persons  to  submit  written 
comments  on  this  Notice.  Comments 
identified  by  the  docket  control  number 
"OPP-00465"  should  be  submitted  in 
triplicate  by  mail  to:  Public  Response 
and  Program  Resources  Branch,  Field 
Operations  EKvision  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Comments  may  also  be  submitted 
electronically  by  sending  electronic 
mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


Comments  will  also  be  accepted  on 
disks  in  WordPerfect  in  5.1  file  format 
or  ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
the  docket  number  "OPP-00465."  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  this  document 
may  be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  n.  of  this 
document. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  markhig  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8:30  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
legal  holidays. 

Copies  of  the  £)OD  revised  plan  are 
available  for  viewing  at  the  following 
locations  during  normal  business  hoius: 

1.  U.S.  Environmental  Protection 
Agency,  Office  of  Pesticide  Programs. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Rm.  1121,  Arlington.  VA 
22202.  ConUct:  Robert  V.  Bielarski. 
(703)  305-6708. 

2.  U.S.  Department  of  Defense,  Armed 
Forces  Pest  Management  Board,  Forest 
Glen  Section,  Walter  Reed  Army 
Medical  Center,  Washington,  DC  20307- 
5001.  Contact:  Major  Charles  E.  Cannon. 
(301)  295-7476/77. 

3.  Select  U.S.  DOD  insUUations. 
Contact  Major  Cannon  at 
aforementioned  location  for  list  of 
locations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  V.  Bielarski,  Environmental 
Protection  Agency,  Field  Operations 
EHvision  (7506C),  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington, 
DC  20461.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway. 
Rm.  1121.  Arlkigton,  VA.  Telephone: 
(703)  305-6708,  e-mail: 
bielarski  .robert@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Electroiiic  Availability:  Electronic 
copies  of  this  notice  and  the  revised 
DOD  pesticide  applicator  certification 
plan  are  available  fit>m  the  EPA  Public 
Access  gopher  (gopher.epa.gov)  at  the 
Environmental  Subset  entry  under 
"Rules  and  Regulations." 
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I.  Background 

In  the  Federal  Register  of  December  8, 
1985,  notice  was  published  announcing 
the  final  approval  of  a  revised  DOD 
pesticide  applicator  certification  plan. 
The  DOD  has  again  revised  its 
certification  plan  to  reflect  updated 
administrative  procediu«s  and  the 
addition  of  three  new  subcategories. 
This  newly  revised  plan  has  been 
submitted  to  EPA  for  approval.  The 
revised  plan  will  continue  to  cover 
workers  from  the  three  branches  of  the 
Armed  Forces.  The  revised  plan  will 
retain  the  aerial  applicator  category 
contained  in  the  ciurent  plan,  llie 
revised  plan  will  add  the  following  new 
subcategories:  (1)  Subcategory  3a.,  soil 
fumigation  imder  the  existing 
ornamental  and  t\irf  category.  (2) 
subcategory  6a.,  grassland  and  non-crop 
agricultiual  land  under  the  existing 
right-of-way  category,  and  (3) 
subcategory  7a..  stored  product 
fumigation  under  the  existing  industrial, 
institutional,  structiual,  and  health- 
related  category.  The  remaining 
categories  in  the  revised  certification 
plan  are  similar  to  the  established  EPA 
categories.  The  DOD  estimates  that  the 
munber  of  appUcators  to  be  certified  in 
the  newly  established  subcategories  will 
not  exceed  50  appUcators. 

The  certification  program  will 
continue  to  be  administered  by  the 
Armed  Forces  Pest  Management  Board 
within  the  Office  of  the  Secretary  of 
Defense.  Certification  and  recertification 
will  be  required  by  taking  and  passing 
of  a  written  examination.  Recertification 
will  be  required  every  3  years. 

EPA  finds  that  the  revised  DOD 
certification  plan  fully  meets  the 
requirements  of  the  Federal  Insecticide, 
Fimgidde.  and  Rodentidde  Act  and  the 
regulations  at  40  CFR  part  1 71 . 
Therefore,  EPA  annoimces  its  intention 
to  approve  the  revised  E)OD  certification 
plan. 

Interested  persons  are  invited  to 
submit  written  comments  on  EPA's 
intention  to  approve  the  revised  DOD 
certification  plan. 

n.  Public  Docket 

A  record  has  been  estabUshed  for  this 
action  under  docket  niunber  "OPP- 
00465  "  (including  comments  submitted 
electronically  as  described  below).  A 
pubhc  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  pubhc  record  is  located  in 
Rm.  1132  of  the  PubUc  Response  and 
Program  Resources  Branch.  Field 


Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepaiiiail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  action,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  rulemaldng  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official 
rulem^ng  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
dociunent. 

List  of  Subjects 

Environmental  protection. 
Dated:  February  5. 1997. 
Susan  H.  WayUnd, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

[PR  Doc.  97-3381  FUed  2-11-97;  8:45  am] 
■H^JNQCOOEl 


[PF-707:  FRL-5687-2] 

Am«rtcan  Cyanamid  Company; 
Pesticide  Tolerance  Petition  Hiing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice  of  fiUng. 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  estabUshment  of 
tolerances  for  residues  of  dithianon 
(5,10-dihydro-5,10-dioxonaphtho(2.3-6]- 
l,4-dithiin-2.3-dicarbonitrile)  in  or  on 
pome  fruits  and  dried  hops.  This  notice 
includes  a  summary  of  the  petition  that 
was  prepared  by  the  petitioner, 
American  Cyanamid  Company. 
DATES:  Conunents,  identified  by  the 
docket  niunber  [PF-707).  must  be 
received  on  or  before,  March  14, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  EXH  20460.  In  p>erson,  bring 
comments  to  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Highway.  Arlington.  VA. 


Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docketOepamail.e{>a.gov.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
docket  number  [PF-707].  Electronic 
comments  on  this  notice  of  filing  may 
be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  foimd  in  Unit  II.  of  this 
docxmient. 

Information  submitted  as  comments 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  nqf  contain  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will^be  available  for  pubUc 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INrORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM  22),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  Room 
229, 1921  Jefferson  Etevis  Highway, 
Arlington,  VA,  703-305-7740,  e-mail: 
giles-parker.cynthia9epamail.epa.gov. 
SUPPLEMBTTARY  MFORMATKM:  EPA  has 
received  a  pesticide  petition  (PP 
6E4781)  from  American  Cyanamid 
Company,  P.O.  Box  400,  Princeton,  NJ 
08543,  proposing  pursuant  to  section 
408  (d)  of  the  Federal  Food.  Drug  and 
Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
the  fungicide  dithianon  in  or  on  the  raw 
agricultural  commodity  (RAC)  pome 
fruits  at  5  parts  per  million  (ppro)  and 
dried  hops  at  100  ppm.  The  proposed 
analytical  methods  are  HPLC  methods 
with  UV  detection  for  pome  fiuits 
(apples  and  pears)  and  with 
electrochemical  detection  for 
quantitation  for  hops. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section  408 
(d)(2)  of  the  FFDCA;  however,  EPA  has 
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not  fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
Pub.  L.  104-170.  American  Cyanamid 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  the 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  American  Cyanamid.  EPA  is  in 
the  process  of  evaluating  the  petition. 
As  required  by  section  408(d)(3]  of  the 
FFDCA,  EPA  is  including  the  summary 
as  a  part  of  this  notice  of  filing.  EPA  has 
made  minor  edits  to  the  summary  for 
the  purpose  of  clarity. 

I.  Petition  Summary 

On  August  20, 1996,  American 
Cyanamid  Company  petitioned  the  EPA 
for  an  import  tolerance  for  dithianon 
residues  on  pome  fruits  (with 
representative  crops  of  apples  and 
pears)  and  dried  hops.  This  is  the  first 
tolerance  petition  for  dithianon 
fungicide  in  the  United  States. 

Section  408(b)(2)(A)  of  the  amended 
FFDCA  allows  the  EPA  to  establish  a 
tolerance  only  if  the  Administrator 
determines  that  there  is  a  "reasonable 
certainty  that  no  harm  will  result  from 
the  aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  All  of  the  studies 
required  for  the  proposed  import 
tolerance  have  been  completed  and 
submitted  to  EPA  for  review.  The 
available  information  indicates  there  is 
a  reasonable  certainty  that  no  harm  wiU 
result  from  various  types  of  exposure  to 
dithianon.  The  following  is  a  summary 
of  the  information  submitted  to  the  EPA 
to  support  the  establishment,  under 
section  408(b)(2)p)  of  the  amended 
FFDCA,  of  an  import  tolerance  for 
dithianon  on  pome  fruits  and  dried 
hops. 


A.  Residue  Chemistry 

1.  Plant  metaboUsm.  The  qualitative 
nature  of  the  residues  of  dithianon  in 
plants  is  adequately  understood. 
Metabolism  studies  in  three  diverse 
crops  demonstrate  a  similar  pattern  of 
dithianon  metabolism  with  a  significant 
amount  of  unchanged  parent  compoimd 
remaining  on  the  plant  surfaces.  "Hie 
metabolism  of  dithianon  in  plants 
results  in  a  large  number  of  fragments  in 
only  trace  amounts.  Hence,  parent 
dithianon  is  the  only  residue  of  concern. 


2.  Analytical  method.  Two  practical 
analytical  methods  for  detecting  and 
measiuring  levels  of  dithianon  in  pome 
fruits  (apples  and  pears)  and  in  hops 
have  been  submitted  to  EPA.  The 
analytical  method  for  apples  and  pears 
is  an  HPLC  method  with  UV  detection. 
For  hops,  an  HPIC  method  with 
electrochemical  detection  for 
quantitation  was  submitted.  Both 
methods  are  appropriate  for 
enforcement  purposes. 

3.  Magnitude  of  residues.  Residue 
field  trials  were  conducted  in 
representative  countries  exporting  the 
majority  of  the  RAC  of  this  petition  to 
the  United  States.  For  the  pome  fruit 
crop  group,  field  residue  trials  on  apples 
were  conducted  in  France,  New 
Zealand,  Germany,  and  Brazil  and  on 
pears  in  France,  Australia,  and  New 
Zealand.  These  studies  cover  a  wide 
range  of  geography  with  diverse 
climates  and  growing  conditions,  as 
well  as  various  cultiiral  practices.  The 
residue  values  reported  in  the  tolerance 
petition  were  all  less  than  the  proposed 
tolerance  of  5  ppm  for  pome  friiits.  Hop 
residue  trials  conducted  in  Germany 
support  the  dried  hop  tolerance.  Except 
for  one  outlier,  the  field  residue  levels 
of  dithianon  in  dried  hops  were  less 
than  the  proposed  tolerance  of  100  ppm. 

Of  the  crops  for  which  this  tolerance 
is  requested,  only  apples  have  processed 
commodities.  Apple  processing  studies 
submitted  in  this  petition  indicate  that 
dithianon  does  not  concentrate  in  apple 
juice,  but  does  concentrate  in  the  wet 
apple  pomace.  It  is  unlikely  that  apple 
pomace  will  be  imported  into  the 
United  States.  Therefore,  an  import 
tolerance  is  not  necessary  for  that 
processed  commodity. 

B.  Toxicological  Profile 

A  complete,  valid  and  reliable 
database  of  mammalian  toxicology 
studies  supports  the  tolerance  for 
dithianon  on  pome  fruits  and  dried 
hops. 

1.  Acute  toxicity.  Dithianon  has  a  low 
order  of  acute  toxicity  to  rats  by  the  oral 
route  of  exposure  with  an  LDjo  (females) 
greater  than  678  milligramAdlogram 
(mg/kg)  and  LDv>  (males)  greater  than 
720  mg/kg.  Since  this  petition  is  for  an 
import  tolerance,  oral  toxicity  data 
sufficiently  assesses  the  risk  of  acute 
exposure  for  this  use. 

2.  Genotoxicity.  The  collective  data 
from  an  extensive  battery  of  in  vitro  and 
in  vi^fo  tests  covering  all  major  genetic 
end-points,  including  an  in  vivo 
chromosomal  aberration  assay,  show 
that  dithianon  does  not  pose  a  genotoxic 
risk  and  is  not  likely  to  be  a  genotoxic 
carcinogen. 


3.  Reproductive  and  developmental 
toxicity.  Results  from  a  2-generation 
reproductive  toxicity  study  in  rats  show 
that  dithianon  is  not  a  reproductive 
toxicant.  Developmental  toxicity  studies 
in  rats  and  rabbits  revealed  no  evidence 
of  teratogenic  effects  for  fetuses  of  either 
species  and  no  evidence  of  development 
effects  in  the  absence  of  maternal 
toxicity.  The  no  observed  effect  levels 
(NOEL^)  for  fetal/developmental 
toxicity  are  established  at  20  mg/kg/day 
in  rats  and  25  mg/kg/day  in  rabbits.  The 
maternal  NOELs  are  20  mg/kg/day  in 
rats  and  10  mg/kg/day  in  rabbits.  A  2- 
generation  reproduction  study  in  rats 
supports  a  NOEL  for  fertility/ 
reproductive  toxicity  of  600  ppm 
(highest  concentration  tested)  or  42  mg/ 
kg/day.  In  the  reproduction  study,  the 
parental  NOEL  was  200  ppm  or  15  mg/ 
kg/day. 

4.  Subchronic  toxicity.  Short-term 
exposure  of  mice  and  rats  to  dithianon 
technical  resulted  in  slight  anemia. 
Mice  also  exhibited  hemosiderin 
deposition  in  the  liver,  and  rats  showed 
increased  kidney  and  liver  weights  and 
histopathological  findings  in  the  kidney 
(females  only).  Short-term  exposure  of 
dogs  to  dithianon  resulted  in  decreased 
body  weight  or  weight  gain,  decreased 
food  consiunption.  and  increased 
kidney  weight.  The  NOEL  in  a  28-day 
oral  study  in  mice  was  100  ppm  or  15 
mg/kg/day  and  for  rats  the  NOEL  was 
315  ppm  or  31.5  mg/kg/day.  In  90-day 
oral  studies  in  rats  and  dogs  the  NOELs 
were  180  ppm  or  15.5  mg^kg/day  and 
200  ppm  or  3.0  mg/kg/day,  respectively. 

5.  Chmnic  toxicity.  Findings  similar 
to  those  observed  in  short-term  toxicity 
studies  were  also  apparent  in  the  long- 
term  dietary  toxicity  studies  conducted 
in  dogs,  rats  and  mice.  Pre-neoplastic 
and  neoplastic  lesions  were  observed  in 
the  life-time  rat  dietary  study  in 
females.  However,  the  collective 
evidence  from  this  study  and  special 
mechanistic  studies  showed  that  these 
lesions  occur  due  to  a  regenerative 
response  of  the  kidney  basophilic 
tubules,  which  follow  persistent  cellular 
damage  to  kidney  proximal  tubular 
epithelial  cells.  Thus,  a  threshold  for 
these  lesions  exists.  Moreover,  these 
lesions  were  only  noted  following  a  24- 
month  dietary  exposure  to  600  ppm  of 
dithianon,  a  concentration  that 
exceeded  the  Maximimi  Tolerated  Dose 
(MTD),  as  evidenced  by  markedly 
depressed  body  weight  gains  in  females 
as  compared  to  controls.  Pre-neoplastic 
or  neoplastic  lesions  were  not  observed 
in  the  life-time  dietary  study  in  mice, 
even  at  a  concentration  of  dithianon  that 
exceeded  the  MTD. 

In  a  1-year  chronic  toxicity  study  in 
dogs,  the  NOEL  was  40  ppm  or  1.6  mg/ 
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kg/day.  The  NOEL  for  chronic  effects  in 
mice  from  the  18-month  combined 
chronic  toxicity  and  oncogenicity  study 
was  20  ppm  or  3.0  mg/kg/day,  while  the 
NOEL  for  potential  oncogenic  effiscts 
was  500  ppm  or  75  mg/kg/day,  which  is 
the  highest  concentration  tested.  In  the 
24-month  combined  chronic  toxicity 
and  oncogenicity  study  in  rats,  the 
NOEL  for  chronic  effects  was  20  ppm  or 
1.0  mg/kg/day.  The  carcinogenicity 
NOEL  was  120  ppm  for  females  or  6.0 
mg/kg/day. 

6.  Animal  metabolism.  The  rat  and 
goat  metabolism  studies  indicate  that 
the  qualitative  nature  of  the  residues  of 
dithianon  in  animals  is  adequately 
imderstood.  Elimination  of  dithianon 
via  excreta  is  rapid.  The  metabolism 
data  suggests  that  unabsorbed  dithianon 
is  broken  down  in  the  gastrointestinal 
tract,  since  only  very  low  concentrations 
of  the  unaltered  parent  were  identified 
in  the  fecal  excreta.  A  hen  metaboUsm 
study  is  not  required,  because  pome 
fruits  (represented  by  apples  and  pears) 
and  hops  are  not  used  as  significant 
feedsti^  for  poidtiy. 

In  the  metabolism  studies  using  radio 
labeled  dithianon,  examination  of 
organs,  tissues,  and  milk  indicated  that 
accumulation  is  not  of  concern. 
Additionally,  repeated  dosing  did  not 
result  in  the  accimiulation  of  total 
radioactive  residues. 

7.  Metabolite  toxicology.  No 
toxicologically  significant  metabolites 
were  detected  in  plant  or  animal 
metabolism  studies.  Therefore, 
toxicology  studies  with  metabolites  are 
not  required. 

8.  Endocrine  effects.  Collective  organ 
weights  and  histopathological  findi^s 
from  the  2-generation  rat  reproductive 
study,  as  well  as  from  the  subchronic 
and  chronic  toxicity  studies  in  three 
different  animal  species,  demonstrate  no 
apparent  estrogenic  effects  or  treatment- 
related  effects  on  the  endocrine  system. 

C.  Aggregate  Exposure 

1.  Dietary  Exposure — ^i.  Food.  The 
Theoretical  Maximum  Residue 
Concentrations  (TMRC)  of  dithianon  on 
or  in  pome  fruits,  dried  hops,  and 
processed  commodities  (apple  juice/ 
dder,  dried  apples  and  pears,  apple 
juice  concentrate)  are: 

—0.003419  mg/kg  body  weight  (b.w.)/day 
for  the  general  U.S.  population. 

—0.006417  mg/kg  b.w./day  for  non-nursing 
infants. 

— 0.007479  mg/kg  b.w./day  for  children  1 
to  6  years  of  age. 

—0.005147  mg/kg  b.w7day  for  children  7 
to  12  years  of  age. 

The  TMRC  for  the  non-nursing  infants 
group  is  based  on  the  assumption  that 


apple  sauce,  rather  than  unprocessed 
apples,  would  be  eaten  by  this 
subpopulation.  For  the  7  to  12  year  old 
age  group,  no  consumption  data  was 
available  for  dried  pears,  so  the  values 
for  dried  pears  from  the  1  to  6  year  old 
age  group  were  used  for  the  calculation. 
Iliese  TMRC  values  are  calculated  from 
the  proposed  tolerances  of  5  ppm  on 
pome  fruits  (with  a  0.12  ppm  residue 
level  calculated  for  apple  juice),  100 
ppm  on  dried  hops,  and  from  food 
consumption  data  obtained  from  the 
Agricultiue  Department's  (USDA) 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII)  conducted  fit)m 
1989  to  1992.  These  chronic  dietary 
exposure  estimates  are  very 
conservative,  because  they  asstune  that 
100%  of  all  apples,  pears,  and  hops  for 
human  consumption  are  imported.  The 
estimates  also  assimie  that  all  apples, 
pears,  and  hops  that  are  imported  are 
treated  with  dithianon  and  that  the 
levels  of  residues  on  the  RAC  are  at  the 
tolerance  level. 

Dietary  exposure  to  residues  of 
dithianon  will  be  limited  to  residues  on 
imported  pome  fruits,  in  apple  and  pear 
processed  commodities,  and  in  beer. 
Wet  apple  pomace  is  considered  as  a 
significant  ruminant  feed  item,  but  it  is 
unlikely  that  apple  pomace  would  be 
imported  for  this  use.  Apple  pomace  is 
not  a  poultry  feed  item,  llius,  no 
residues  are  expected  in  poultry  or  eggs. 
There  are  no  other  established 
tolerances  for  dithianon  in  the  United 
States,  and  there  are  no  registered  uses 
for  dithianon  on  food  or  feed  crops  in 
the  United  States. 

ii.  Drinking  water.  This  proposed 
tolerance  is  for  imported  pome  fruits 
and  dried  hops.  Since  there  are  no 
approved  uses  for  dithianon  in  the 
United  States,  the  potential  exposure 
from  drinking  water  is  not  relevant  to 
this  petition. 

2.  Non-dietary  exposure.  This  petition 
is  for  a  tolerance  on  imported  pome 
fruits  and  dried  hops.  There  is  no 
approved  use  for  dithianon  in  the 
United  States  and  none  is  being  sought. 
Therefore,  the  potential  for  non-dietary 
expi>sure  is  not  pertinent  to  this 
petition. 

D.  Cumulative  Effects 

We  are  aware  of  no  information  to 
indicate  or  suggest  that  any  toxic  effects 
produced  by  dithianon  would  be 
aunulative  with  those  of  any  other 
chemical. 

E.  Safety  Determination 

1.  U.S.  population.  The  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposiue  over  a 
lifetime  will  not  pose  appreciable  risks 


to  human  health.  For  dithianon,  the  Rfi) 
of  0.01  mg/kg/b.w./day  is  based  on  a 
NOEL  of  20  ppm  or  1  mg/kg  b.w./day 
from  the  24-month  chronic  toxicity 
study  in  rats  and  a  safety  (tmcertainty) 
factor  of  100.  A  100-fold  safety  factor  is 
supported  by  a  threshold  level  for  the 
proliferative  effects  in  the  kidney, 
which  were  only  observed  in  females 
following  long-term  administration  of     ' 
an  excessively  toxic  dietary 
concentration  of  dithianon.  Thus,  a 
quantitative  cancer  risk  assessm«it  is 
not  required. 

The  chronic  dietary  exposure  of 
0.003419  mg/kg  b.w./day  for  the  general 
U.S.  population  will  utilize  34.2%  of 
the  RfD.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD. 
American  Cyanamid  concludes  that 
there  is  a  "reasonable  certainty  of  no 
harm"  from  aggregate  exposure  to 
dithianon  residues.  The  complete  and 
reliable  toxicity  data  and  the 
conservative  chronic  exposure 
assumptions  support  this  conclusion. 

2.  Infants  ana  children.  The  chronic 
dietary  exposure  estimates  presented  in 
Unit  C  of  this  doctunent  will  utilize 
approximately  64.2%  of  the  RfD  for 
non-nursing  infants  less  than  1  year  old, 
approximately  74.8%  of  the  RfD  for 
children  1  to  6  years  of  age,  and 
approximately  51.5%  of  the  Rff)  for 
diildren  7  to  12  years  of  age.  Thus,  the 
conservative  exposure  estimates  for  the 
subpopulations  of  infants  and  children 
are  ail  well  below  the  RfD  for  dithianon. 

A  2-generation  reproductive  toxicity 
study  in  rats  showed  that  dithianon  is 
not  a  reproductive  toxicant.  Moreover, 
no  treatment-related  effects  on  pup 
development  were  noted  in  this  study, 
supporting  a  NOEL  for  developmental 
effects  of  600  ppm  (the  highest 
concentration  tested)  or  approximately 
42  mg/kg  b.w./day.  Results  of 
developmental  toxicity  studies  in  rats 
and  rabbits  revealed  no  evidence  of 
teratogenic  effects  for  fetuses  of  eithw 
species  and  no  evidence  of  development 
effiects  in  the  absence  of  maternal 
toxicity,  indicating  that  dithianon  is  not 
selectively  toxic  to  the  fetus.  These 
studies  support  maternal  NOELs  of  20 
and  10  mg/kg  b.w./day  for  the  rat  and 
rabbit  studies,  respectively,  and 
developmental  NOELs  of  20  and  25  mg/ 
kg  b.w./day  for  the  rat  and  rabbit 
studies,  respectively. 

Hie  NOEL  used  to  calculate  the  RfD 
for  the  general  U.S.  population  is  1  mg/ 
kg  b.w./day  derived  from  the  24-month 
chronic  toxicity  study  in  rats.  A  NOEL 
of  1  mg/kg  b.w./day  is  20  to  42  times 
lower  than  the  NOELs  for 
developmental  effiects  from  the 
developmental  toxicity  and 
reproductive  toxicity  studies. 
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Based  on  the  cunent  toxicological 
data  requirements,  the  database  relative 
to  pre-and  post-natal  effects  for  children 
is  complete,  valid  and  reliable. 
Collective  results  from  the  2-generation 
and  teratology  studies  show  no 
increased  sensitivity  to  developing 
o&pring.  Thus,  no  increased  sensitivity 
of  infants  and  children  to  dithianon 
residues  is  anticipated.  Therefore, 
American  Cyanamid  concludes  that  an 
additional  safety  (uncertainty)  foctor  is 
not  warranted  and  the  RfD  of  0.01  mg/ 
kg  b.w./day,  which  utilizes  a  100-fold 
safety  factor,  is  appropriate  to  ensiue  a 
reasonable  certainty  of  no  harm  to 
infants  and  children. 

F.  International  Tolerances 

A  Maximiun  Residue  Limit  (MRL)  for 
dithianon  at  the  level  of  5  mg/kg  was 
established  for  pome  fruits  by  the  1992 
WHO/FAO  Joint  Meeting  on  Pesticide 
Residues  (JMPR).  The  MRL  for  pome 
fruits  was  raised  to  step  8  at  the  Codex 
Committee  on  Pesticide  Residues 
(CCPR)  meeting  in  1996  and  will  be 
approved  by  the  Codex  Alimentarius 
Commission  in  1997  for  Codex 
Maximum  Residue  Limit  (CXL)  (final). 
The  1992  JMPR  established  an  MRL  for 
dithianon  in  dried  hops  of  100  mg/kg. 
This  MRL  for  dried  hops  is  a  CXL 
(final). 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 
indicating  the  docket  number  (PF-707]. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
(PF-707]  including  comments  and  data 
submitted  electronically  as  described 
below.  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aockfltOBpaniaiLepa.gov 

Electronic  comments  must  be 
submitted  as  ASQI  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  recocd  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 


form.  Accordingly,  EPA  will  transfisr  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  wrill  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  (rf  Subjects 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  February  3. 1997. 

Stephoi  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[PR  Doc.  97-3226  Filed  2-11-97;  8:45  am] 
BILLMQ  CODE  WM-60-F 


[PF-498;  FRL-658&-4] 

Englehard  Corporation;  Pesticide 
Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA), 
action:  Notice  of  filing. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  a  temporary  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  kaolin  in  or  on  apples, 
apricots,  bananas,  beans,  cane  berries, 
citrus  fruits,  com,  cotton,  cucurbits, 
grapes,  nuts,  ornamentals,  peaches, 
peanuts,  pears,  peppers,  potatoes,  seed 
crops,  soybean,  small  grains, 
strawberries,  sugar  beets,  and  tomatoes. 
The  summary  was  prepared  by  the 
petitioner,  Engelhard  Corporation. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-6981,  must 
be  received  on  or  before  March  14, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Crystal  Mall  #2,  Room 
1132, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 


Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
Oomments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  [PF-698].  Electronic  comments 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Additional  information  on  electronic 
submissions  can  be  found  in  Unit  n.  of 
this  dociunent. 

Information  submitted  as  comments   . 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  pari  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI).  CBI  should 
not  be  submitted  through  e-mail. 
Information  marked  as  CBI  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential  ■ 
.  may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Room  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail,  Sheryl  Reilly,  Regulatory  Action 
Leader.  (PM  90),  Biopestiddes  and 
Pollution  Prevention  Division  (7501W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Station  #1,  5th 
Floor.  2800  Crystal  Drive.  Arlington. 
VA.  703-308-8265,  e-mail: 
reilly.sheryl@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  [PP- 
7G4793]  from  Engelhard  Corporation, 
101  Wood  Ave.,  Iselin,  NJ  08830.  The 
petition  proposes,  piusuant  to  section 
408  of  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a. 
to  amend  40  CFR  part  180  to  establish 
a  temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  biochemicid  pesticide  kaolin  in  or 
on  the  raw  agricultural  commodities 
apples,  apricots,  bananas,  beans,  cane 
berries,  dtrus  fruits,  com,  cotton, 
cucurbits,  grapes,  nuts,  ornamentals, 
peaches,  peanuts,  pears,  peppers, 
potatoes,  seed  crops,  soybean,  small 
grains,  strawberries,  sugar  beets,  and 
tomatoes.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2]  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  suffidency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
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granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  As  required  by  section  408(d) 
of  the  FFIXIA,  as  recently  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
Pub.  L.  104-170,  Engelhard  Corporation 
included  in  the  petition  a  summary  of 
the  petition  and  authorization  for  die 
summary  to  be  published  in  the  Federal 
Register  in  a  notice  of  receipt  of  the 
petition.  The  summary  represents  the 
views  of  Engelhard  Corporation;  EPA,  as 
mentioned  above,  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(d)(3)  of  die  FFDCA,  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  may  have  made 
minor  edits  to  the  summary  for  the 
purpose  of  clarity. 

I.  Petition  Summary 

A.  Proposed  Use  Practices 

The  proposed  experimental  program 
will  be  conducted  in  the  states  of 
Alabama,  Arizona,  California,  Florida, 
Georgia.  Idaho,  Maryland, 
Massachusetts,  Michigan,  Minnesota, 
Missouri,  New  Jersey,  New  York.  Ohio, 
Oklahoma,  Oregon,  Pennsylvania.  South 
Carolina,  Texas,  Virgin  Islands,  Virginia, 
Washington,  and  West  Virginia.  Crops 
to  be  treated  are  apples,  apricots, 
bananas,  beans,  cane  berries,  citrus 
fruits,  com.  cotton,  cucurbits,  grapes, 
nuts,  ornamentals,  peaches,  peanuts, 
pears,  peppers,  potatoes,  seed  crops, 
soybean,  small  grains,  strawberries, 
sugar  beets,  and  tomatoes.  Treatment  is 
made  shortly  after  leaf  or  plant 
emergence  and  applied  to  crops  at  7  to 
10-day  intervals.  Treatment  will  not  be 
applied  within  10  days  of  harvest 
Dcwage  rates  are  10  to  100  lbs  of  the 
formulated  kaolin  per  acre  and  are 
applied  with  standard  commercial  spray 
equipment.  The  first  year  target  pests 
are  aphids,  apple  scab,  codling  moth, 
firebught,  leaf  hoppers,  and  pear  psylla. 
The  second  year  target  pests  are  aphid 
complex,  apple  scab,  aimyworm, 
bacteria  spot,  bollworms,  dtrus  canker, 
citrus  rust,  codling  moth,  Colorado 
potato  beetle,  cotton  flea  hopper, 
European  and  spotted  red  mite,  fabrea 
leaf  spot,  early  and  late  blight,  fireblight, 
flyspeck,  Japanese  beetle,  leaf  hopper 
complex,  leaf  rollers,  mealybug, 
mildews,  phylloxera,  pear  psylla.  pear 
nut  mites,  Pierce's  Disease,  rots,  scales, 
tarnish  plant  bug,  thrips,  wheat  stem- 
saw  fly.  and  whitefly. 

B.  Product  Identity/Chemistry 

1.  Kaolin  is  a  white,  nonporous, 
nonswelling.  natural  aluminosiUcate 
mineral  with  the  chemical  formula  of 
AUSi^iolOHJg.  Kaolin  is  (me  of  the 
moat  highly  divided  and  highly  refined 


naturally  occurring  minerals.  Median 
particle  size  of  commercial  products 
vary  between  0.1-10  microns.  Kaolin  is 
chemically  inert.  Its  hydrophihc  surface 
allows  kaolin  to  be  easily  dispersed  in 
water  at  neutral  pH  values  of  6-8. 
Common  physical  properties  of  kaolin 
are:  platy  shape,  high  brightness  (80- 
95),  specific  gravity  2.58-2.63,  refiactive 
index  1.56-1.62,  and  Mohs  hardness  2- 
3. 

2.  A  temporary  exemption  from  the 
requirement  of  a  tolerance  is  requested 
for  kaolin. 

3.  An  analytical  method  for  detecting 
and  measuring  the  levels  of  kaolin 
residue  are  not  needed  because  kaolin 
has  GRAS  (Generally  Recognized  as 
Safe)  status  under  21  CFR  186.1256  and 
is  generally  recognized  as  safe  "as  an 
indirect  human  food  ingredient  with  no 
limitation  other  than  current  good 
manufacturing  practice." 

C.  Mammalian  Toxicological  Profile 

Waivers  are  requested  for  acute 
toxicity,  genotoxidty,  reproductive  and 
developmental  toxicity,  subchronic 
toxicity,  and  chronic  toxicity.  Kaolin  is 
used  as  an  indirect  food  additive  for 
paper/paper  board  in  wet  and  fatty  food 
contact,  paper/paper  board  dry  food 
contact,  adhesives,  polymeric  coatings, 
rubber  articles,  and  cellophane.  Kaolin 
is  used  in  pharmaceuticals,  tablet 
diluents,  poultices,  and  surgical  dusting 
powders.  Kaolin  is  used  as  a  cosmetic 
in  face  powders,  face  masks,  and  face 
packs.  Kaolin  is  used  in  health  products 
and  toiletries,  toothpaste,  and 
antiperspirants.  Kaolin  can  be  used 
directly  in  foods  as  an  anti-caking  agent 
(up  to  2.5%). 

D.  Aggregate  ExposvLte 

1.  Dietary  exposure  of  kaolin  via  food 
or  water  is  difficult  to  estimate  due  to 
the  use  of  kaolin  in  thousands  of 
products.  Kaolin  is  an  inert  mineral  and 
has  no  known  toxicological  effects. 

2.  Increased  non-dietary  exposure  of 
kaolin  via  lawn  care,  topical  insect 
repellents,  etc.  will  be  minimal.  Kaolin 
is  already  used  in  the  products  listed  in 
Unit  I.e.  of  this  document.  The  amount 
of  kaolin  currently  used  in  the  U.S. 
pesticide  industry  as  an  inert  is  between 
2  miUion  lbs.  and  10  million  lbs.  per 
year. 

E.  Cumulative  Exposure 

Kaolin  has  no  mode  of  toxicity  and 
therefore  cumulative  exposure  is  not 
applicable.  Kaolin  is  used  in  thousands 
of  products  as  well  as  being  a  natiirally 
occurring  part  of  the  earth.  Cumulative 
exposure  is  not  possible  to  calculate  nor 
is  it  necessary  due  to  the  non-toxic 
nature  of  kaolin. 


F.  Safety  Determination 

1.  For  the  U.S.  population  kaolin  has 
no  known  adverse  effects. 

2.  For  infants  and  children  kaolin  has 
no  known  adverse  effects. 

G.  Existing  Tolerances 

1.  Kaolin  is  listed  as  exempt  from  the 
requirement  of  a  tolerance  "when  used 
in  accordance  with  good  agricultural 
practice  as  an  inert  (or  occasionally 
active)  ingredient  in  pesticide 
formulations  applied  to  growing  crops 
or  to  raw  agricultural  commodities  after 
harvest."(40  CFR  180.1001) 

2.  The  registrant  does  not  know  if 
international  tolerance  exemptions 
exist;  however,  since  kaolin  is 
commonly  used  as  an  inert  in  chemical 
pesticide  formulations,  it  is  assumed 
that  such  exemptions  from  the 
requirement  of  a  tolerance  exist- 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  [PF-6981.  All  written 
comments  filed  in  response  to  this 
petition  will  be  available,  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  below  irom 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  A  record 
has  been  established  for  this  notice 
under  docket  control  number  [PF-698] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI. 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Room  1132  of  the 
PubUc  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket^pamail.epe.gov 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  The  official  record  for 
this  notice,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  record  whidi 
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will  also  include  all  comments 
submitted  directly  in  writing. 

The  official  record  is  the  paper  record 
maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
notice. 

List  of  Subjects 

Environmental  protection, 
Agricultiiral  commodities.  Pesticides 
and  pests;  Reporting  and  recordkeeping 
requirements. 

Dated:  January  30, 1997. 

Janat  L.  AndowB, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc  97-3224  Filed  2-11-97;  8:45  am] 
tBiitM  coot  taao  up  r 

PF-704;  FRL-668»-«] 

Entek;  Pesticide  Tolerance  Petition 
FUing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 


SUiMARV:  This  notice  aimoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
tolerances  for  residues  of  carbon 
disulfide  in  or  on  almond  nutmeats, 
almond  hulls,  peaches  and  plums  (fresh 
prunes).  This  notice  includes  a 
summary  of  the  petition  that  was 
prepared  by  the  petitioner,  Entek 
Corporation. 

DATES:  Comments,  identified  by  the 
docket  number  (PF-704],  must  be 
received  on  or  before.  March  14, 1997. 
AOOftESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  Km.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway.  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
[PF-704J.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 


information  on  electronic  submissions 
can  be  found  in  Unit  n.  of  this 
document. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  pubUc 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Cynthia  Giles-Parker,  Product  Manager 
(22),  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  229,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
703-305-5540,  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
5F4482)  &t)m  Entek  Corporation,  P.O. 
Box  458,  Brea,  CA  92822.  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR 
180.467  by  establishing  a  tolerance,  at 
0.1  part  per  million  (ppm),  for  residues 
of  the  fumigant  carbon  disulfide 
resulting  bom  the  soil  application  of 
sodium  tetrathiocarbonate  in  or  on  the 
raw  agricultural  commodities  almond 
nutmeats,  almond  hulls,  peaches  and 
plumes  (fi«sh  prunes).  The  proposed 
analytical  method  is  gas 
chromatography  using  a  sulfur  specific 
detector.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (?ub.  L. 
104-170),  Entek  Corporation  included  in 
the  petition  a  summary  of  the  petition 
and  authorization  for  the  summary  to  be 
pubUshed  in  the  Federal  Re^ster  in  a 
notice  of  receipt  of  the  petition.  The 


summary  represents  the  views  of  Entek 
Corporation.  EPA  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(d)(3)  EPA  is  including  the 
summary  as  a  part  of  this  notice  of 
filing.  EPA  has  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

L  Entek's  Petition  Summary 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Radiolabel 
metabohsm  studies,  using  >K:  labeled 
sodium  tetrathiocarbonate,  were 
conducted  with  potatoes  and  tomatoes. 
The  studies  established  that  sodium 
tetrathiocarbonate  rapidly  degrades  in 
soil  and  plants  and  the  resulting 
residues  are  carbon  disulfide  (CS2),  free 
and  bound.  No  other  residues  of 
concern  were  identified  in  the 
radiolabel  or  other  residue  chemistry 
studies  submitted  by  the  petitioner. 

2.  Analytical  method.  An  adequate 
anal3rtical  method  for  detecting  fi«e  and 
bound  CS2  residues  in  plants  is 
available.  The  method  has  been 
validated  by  EPA.  In  brief,  plant 
material  is  blended  with  water  in  a 
sealed  container.  Aliquots  of  the  gas  and 
liquid  phases  are  removed  and  the  free 
CS]  content  is  determined  by  purge-and* 
trap  gas  chromatography  using  a  sulfuf- 
spedfic  detector.  A  sample  of  the  liquid 
phase,  purged  for  free  CSj,  is  subjected 
to  hot  acid  hydrolysis  followed  by 
piuge-and-trap  gas  chromatography  in 
order  to  measure  the  bound  CS2  content. 
In  general,  the  limit  of  detection  for  the 
analytical  method  is  0.5  ppb  and  the 
limit  of  quantitation  is  1.7  parts  per 
billion  (ppb). 

3.  Magnitude  of  residues.  Two  field 
trials  were  conducted  for  each  crop 
(peaches,  plums  and  almonds).  Trials 
were  all  conducted  in  California  since  it 
is  the  predominant  growing  area  for 
each  of  the  requested  raw  agricultiu^ 
commodities  (RACs)  and  the  petitioner 
has  proposed  to  limit  use  of  Enzone* 
(the  product  containing  sodium 
tetrathiocarbonate)  to  Arizona, 
CaUfomia,  Oregon,  and  Washington.  In 
each  trial,  sodium  tetrathiocarbonate 
was  applied  in  amoimts  equal  to  or 
greater  than  the  maximiun  label  rate  and 
pretreatment,  control  and  treatment 
samples  were  analyzed  for  free  and 
bound  CS2. 

In  the  plum  and  peach  trials,  very  low 
levels  (<20  ppb)  of  free  and  bound  CSj 
were  observed  in  pretreated,  control  and 
treatment  samples.  In  both  almond 
trials,  very  low  levels  of  free  or  boimd 
CS2  (<  10  ppb)  were  observed  in  almond 
nutmeats.  In  one  of  the  almond  trials, 
unusually  high  levels  of  bound  CS2 
(from  567-6,761  ppb)  were  observed  in 
control  and  treated  almond  hull 
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samples.  The  petitioner  believes  that 
these  atypical  levels  were  most  likely 
due  to  high  natural  occuirraice  or  drift 
of  an  ethylene  bisdithiocarbamate 
(EBDC)  pesticide  from  a  nearby  source. 

Rigorous  statistical  analysis  of  the 
sample  data  clearly  showed  that  there  is 
no  increase  in  CS2  (free  or  boimd)  above 
background  levels  for  treated  almond, 
pear  or  plum  trees  when  compared  to 
untreated  or  control  trees. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Technical  sodium 
tetrathiocarbonate  (32%  active 
ingredient)  is  moderately  toxic  by  the 
oral  route,  with  a  combined  acute  oral 
LDso  of  631  milligrams/kilograms  (mg/ 
kg)  in  the  rat.  Technical  sodium 
tetrathiocarbonate  is  practically 
nontoxic  by  dermal  application  (acute 
dermal  LD50  >  2,000  mg/kg)  and  slightly 
toxic  after  a  4-hour  inhalation  exposure 
(acute  LCso  is  4.73  mg/L  (males)  and 
3.17  mg/L  (females).  Technical  sodium 
tetrathiocarbonate  is  corrosive  to  skin 
and  eyes  but  is  not  a  dermal  sensitizer. 

2.  Genotoxicity.  In  the  bacterial  gene 
mutation  test  (Ames)  technical  sodiimi 
tetrathiocarbonate  was  negative,  with  or 
without  metabolic  activation.  Technical 
sodium  tetrathiocarbonate  was  also 
negative  in  a  mammalian  gene  mutation 
assay  (CHO/HGPRT),  with  or  without 
metabolic  activation.  In  the 
chromosome  aberration  assay,  technical 
sodium  tetrathiocarlranate  gave  a 
weakly  positive  result  imder  activation 
conditions.  Technical  sodium 
tetrathiocarbonate  was  negative  in  the 
unscheduled  DNA  Synthesis  assay.  On 
the  basis  of  the  mutagenicity  battery, 
Entek  concludes  that  sodium 
tetrathiocarbonate  is  not  mutagenic  or 
genotoxic. 

3.  Developmental  toxicity. 
Developmental  toxicity  studies  with 
sodium  tetrathiocarbonate  were 
performed  in  the  rat  and  rabbit.  In  the 
rat  study,  pregnant  rats  were 
administered  sodivun  tetrathiocarbonate 
at  doses  of  0, 150,  400, 450  and  500  mg/ 
kg/day  on  gestation  days  6  through  15. 
Necropsy  examinations  of  the  animals 
that  died  and  animals  that  survived  to 
final  sacrifice  did  not  reveal  any  lesions 
which  could  be  attributed  to  sodium 
tetrathiocarbonate.  Treatment  with  150, 
400  or  450  mg/kg/day  of  sodiimfi 
tetrathiocarbonate  did  not  alter  fetal, 
skeletal  or  visceral  development.  The 
developmental  toxicity  no  observed 
effect  level  (NOEL)  for  this  study  is  450 
mg/kg/day.  In  the  rabbit  study,  pregnant 
rabbits  were  administered  sodium 
tetrathiocarbonate  at  doses  of  0,  75, 150 
and  185  mg/kg/day  on  days  7-19  of 
gestation.  Developmental  effects 
(elevated  resorptions  and  increased 


post-implantation  loss)  were  observed  at 
185  mgA>g/day;  developmental  effects 
were  not  obsoved  at  the  lower  dose 
levels.  The  developmental  toxicity  no 
observed  efiiect  level  (NOEL)  for  this 
study  is  150  mg/kg/day. 

Entek  has  requested  waivere  for 
several  of  the  toxicology  studies  that  are 
normally  required  for  crop  tolerances. 
These  include:  90-<iay  oral  toxicity 
study  (rat  and  dog);  2-generation 
reproduction  (rat);  chronic  toxicity 
study  (rat  and  dog);  oncogenicity  (rat 
and  mouse)  and  general  metabolism. 
The  basis  for  the  waiver  request  is  that 
the  natiiral  or  background  levels  of  CS2, 
either  free  or  bound,  are  not  increased 
from  the  appUcation  of  sodium 
tetrathioc^bonate  to  almonds,  peaches 
or  plums. 

In  1987,  an  oral  reference  dose  (RfD) 
of  0.1  mg/kg/day  for  CS2  was 
established  by  EPA's  Integrated  Risk 
Information  System  (IRIS). 

C.  Aggregate  Exposure 

1.  Dietary  exposure —  i.  Food. 
Extensive  residue  data  compiled  by  the 
petitioner  and  information  in  the  public 
literature  has  shown  a  natural  occurring 
dietary  CS2  level  (bound  and  fiee)  of 
approximately  10-20  ppb.  Assuming  a 
dietfuy  intake  of  3,000  g/day,  the  daily 
intake  of  CS2  is  approximately  0.06  n^ 
day.  The  use  of  sodium 
tetrathiocarbonate  on  almonds,  peaches 
or  plums  is  not  anticipated  to  add  to  the 
daily  intake  of  CS2  since,  as  noted 
above,  no  increases  in  CS2  residues 
above  background  levels  were  observed 
in  the  residue  trials.  It  should  also  be 
noted  that  there  was  no  increase  above 
background  CS2  levels  for  the  crops 
(grapes  and  citrus)  currently  covered  by 
a  tolerance. 

ii.  Drinking  water  Two  state-of-art 
prosi>ective  ground  water  monitoring 
studies  were  conducted  for  sodiiun 
tetrathiocarbonate.  In  both  studies, 
sodium  tetrathiocarbonate  was  applied 
above  very  shallow  aquifers  (3-7  ft. 
below  the  surface)  and  the  ground  water 
was  analyzed  for  CS2.  The  studies 
demonstrated  that  CS2,  from  sodium 
tetrathiocarbonate  application,  is  not  a 
residual  ground  water  contaminant. 

2.  Non-dietary  exposure.  Carbon 
disulfide  is  an  industrial  chemical  used 
in  the  manufacture  of  rayon  fibers;  in 
the  production  of  cellulose  and  rubber 
chemicals;  as  a  solvent  for  cleaning  and 
extraction;  as  an  extractant  for  olive  oil 
and  in  the  production  of  adhesives. 
Accordingly,  workers  in  these  industries 
may  be  exposed  to  low  levels  of  CS2  in 
the  air.  The  daily  exposure  limit  is  20 
ppm  (8-hr  time  wei^t  average). 


D.  Cumulative  Effects 

There  is  no  reUable  information  to 
indicate  that  carbon  disulfide  has  a 
common  mechanism  of  toxicity  with 
any  other  chemical  compound. 

E.  Safety  Determination 

1.  U.S.  population.  Since  the  use  of 
sodiiun  tetrathiocarbonate  on  almonds, 
peaches  and  plums  is  not  anticipated  to 
contribute  to  CS2  exposures,  Entek 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
sodium  tetrathiocarbonate  application 
to  these  RACs. 

2.  Infants  and  children.  Entek  also 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  since  no  increase 
in  infant  or  child  exposme  to  CS2  will 
result  from  the  application  of  sodiimi 
tetrathiocarbonate  on  almonds,  peaches 
and  plums. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  [MRLsJ  established  for  residues  of 
carbon  disulfide  resulting  from  the 
application  of  sodium 
tetrathiocarbonate. 

n.  Public  Record 

A  record  has  been  established  for  this 
notice  under  docket  number  [PF-7041 
including  comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
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in  "ADDRESSES"  at  the  beginning  of 
this  document. 

LitlorSiib|ects 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  7. 1997. 

Donald  R.  Stubbs. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc  97-3645  Filed  2-11-97;  8:45  am) 
MJJNQ  CODE  I 


[PF-604;  FRL-668MI 

Nayta  industries  Inc.;  Pesticide 
Tolsrance  Petition  Rling 

AGENCY:  Environmental  Protection 
Agency  (EPA) 
action:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  propionic  acid 
in  or  on  sugarbeet,  potatoes  and  sweet 
potatoes.  This  notice  includes  a 
siunmary  of  the  petition  prepared  by  the 
petitioner  Nayfa  Industries  hxc. 
DATES:  Comments,  identified  by  the 
docket  control  number  [PF-694],  must 
be  received  on  or  before,  March  14, 
1997. 

A00AE88ES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  Sti^et,  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foimd 
below  this  document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 


record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Cynthia  Giles-Parker,  Product  Manager 
(PM)  22,  Registi«tion  Division,  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M.  St.,  SW.,  Washington,  DC  Office 
location,  telephone  niunber  and  e-mail 
address:  Rm.  229,  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington.  VA  703- 
305-7740.  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP) 
6F4770  fit)m  Nayfa  Industries,  Inc.,  c/o 
1625  K  St.,  NW.,  Suite  501,  Washington. 
DC  20006,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  section 
346(d),  to  amend  40  CFR  part  180  by  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  herbicide  - 
propionic  add  in  or  on  the  raw 
agricultural  commodities  sugarbeets, 
potatoes  and  sweet  potatoes.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act,  Nayfa 
Industries,  Inc.  included  in  the  petition 
a  summary  of  the  petition  and 
authorization  for  the  siunmary  to  be 
published  in  the  Federal  Reg^er  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  Nayfa 
Industries,  Inc.  EPA  is  in  the  process  of 
evaluating  the  petition.  As  required  by 
section  408(d)(3)  EPA  is  including  the 
summary  as  a  part  of  this  notice  of 
filing.  EPA  has  made  minor  edits  to  the 
siunmary  for  the  purpose  of  clarity. 

L  Petition  Summary 

A.  Residue  Chemistry 

Propionic  add  is  currently  exempt 
bom  the  requirement  of  a  tolerance  (40 
CFR  180.1023),  when  used  as  a 
fungicide  for  postharvest  application  to 
prevent  fungal  growth.  The  raw 
agricultural  commodities  include  oat, 
com,  barley,  wheat,  rice  and  sorghum 
grains,  hay,  alfalfa,  clover,  cottonseed, 
timothy,  vetch,  sudan  grass,  rye  grass. 


peanuts,  orchard  grass,  lespedeza, 
fescue,  brome  grass,  lupines,  soybeans, 
Bermuda  grass  and  bluegrass.  cowpea. 
peanut,  peavine  and  soybean  hays, 
livestock  and  poultry  drinking  water, 
storage  areas  for  silage  and  grain,  and 
poultry  litter. 

The  formula  statements  dated  January 
4, 1991  are  acceptable  and  have  been 
included  in  this  file.  It  is  understood 
that  the  use  of  methylene  chloride  in 
this  formulation  is  no  longer  consistent 
with  the  terms  of  its  registration. 

Propionic  acid  naturally  occurs  in 
animals  and  in  dairy  products  in  small 
amounts.  It  is  Generally  Recognized  As 
Safe  (GRAS)  [21  CFR  184.1081],  by  FDA 
for  use  in  food.  Propionic  Add  is 
exempt  from  the  requirement  of  a 
tolerance  when  applied  (as  an  inert 
ingredient)  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest 
as  described  in  40  CFR  180.1001(c). 

Nayfa  Industries,  Inc.  requested 
Residue  Chemistry  Data  Waivers:  All 
the  residue  chemistry  data  requirements 
covered  under  40  CFR  part  158 
(Guideline  Series  171)  which  covers 
nature  of  residues  in  plants  and 
animals;  residue  analytical  methods  for 
plants  and  animals;  storage  stability; 
magnitude  of  residues  in  sugarbeets, 
potatoes,  and  sweet  potatoes  and  their 
processed  products,  meat,  milk,  poultry 
and  eggs.  The  bases  for  waivers  are  prior 
clearances  for  propionic  add  by  EPA 
and  FDA.  The  Agency  has  determined 
that  propionic  acid  as  an  active 
ingredient  in  registered  products  may  be 
used  for  both  human  food  and  animal 
feed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Acute  oral:  >  2  g/kg 
(Category  HI);  acute  dermal:  >  2  g/kg 
(Category  HI);  acute  inhalation:  >  0.5 
thfoixgh  5  mg/L  (Category  III);  eye 
irritation:  corrosive  (Category  I);  dermal 
irritation:  corrosive  (Category  I);  skin 
sensitization:  not  available  and  Nayfa 
believes  this  data  requirement  should  be 
waived. 

Contact  with  concentrated  solutions 
of  propionic  add  may  cause  local 
damage  to  skin,  eye,  or  mucosa.  Tissue 
necrosis  was  causisd  by  10  mg/24  hr 
with  propionic  add  in  a  rabbit  skin 
irritation  test,  but  the  same  quantity  of 
propionic  acid  as  a  10  percent  solution 
in  acetone  had  little  effect.  The  add  has 
been  called  moderately  toxic  for  rabbits 
but  corrosive  for  guinea  pigs  in  skin 
irritation  tests.  Rats  stuvived  an  eight 
hour  exposure  to  concentrated  vapor  of 
propionic  add. 

2.  Genotoxicity.  Propionic  acid  gave 
negative  results  in  mutagenidty  assays 
in  5  strains  of  Salmonella  typhimurium 


UMI 


Federal  Register  /  Vol.  62,  No.  29  /  Wednesday,  February  12,  1997  /  Notices 


6529 


and  one  of  Saccbaromyces  cerevisiae, 
with  and  without  activation. 

Additional  data  on  calcium  and 
sodium  propionate  indicate  that: 

a.  Calcium  propionate  tested  in  three 
strains  of  S.  typhimurium  and  one  strain 
of  S.  cerevisiae,  with  several  activation 
systems,  gave  negative  results. 

b.  Sodium  propionate  showed  higher 
incidence  of  abnormalities  in  ^ 
developing  chick  embryos  only  at  the 
highest  level  (10  mg/egg)  by  air  cell 
a(kninistration,  not  in  yolk  treatment: 
however,  5  and  10  mg/egg  levels  had 
increased  mortality. 

3.  Reproductive  and  developmental 
toxicity.  Based  on  the  available  data: 

a.  No  maternal  or  fetal  eff^ects  were 
seen  upon  feeding  calciiun  propionate 
to  pregnant  animals  at  rates  up  to  300 
mg/kg/day  for  rats  and  mice,  or  up  to 
400  mg/kg/day  for  htimsters  and  rabbits. 

b.  No  teratogenicity  was  found  in 
developing  chick  embryos  when  up  to 
100  mg/kg  caldiun  propionate  was 
inje<||d  into  the  yoUc  or  air  cell, 
although  there  was  increased  mortality 
at  5  and  10  mg/kg. 

4.  Subchronic  toxicity.  Data  on 
caldiun  and  sodium  propionate  were 
used  to  assess  subchronic  toxicity  of 
propionic  add.  When  rats  were  fed 
caldum  or  sodium  propionate  at  1 
percent  of  the  diet  (equivalent  to  about 
750  mg/kg/day  of  propionic  add)  for  4 
weeks  followed  by  3  percent  (equivalent 
to  about  1,200  mg/kg/day  propionic 
add)  for  3  weeks,  they  had  no  changes 
in  weight  gain  compaired  to  controls. 
Rats  fed  5  percent  propionic  acid  in  the 
diet  (about  5,000  mg/kg  body  weight)  for 
110  days  developed  lesions  of  the 
forestomach. 

Propionic  add  was  given  in  the  feed 
to  dogs  at  220,  735.  or  2,066  mg/kg/day 
(3.000, 10,000,  and  30.000  ppm)  for  90 
days.  The  high  dose  dogs  showed 
reduced  food  consiunption,  increased 
inddence  of  epithelial  hyperplasia  in 
the  esophagus,  and  increased  nitrite  in 
the  urine.  These  effeds  were  no  longer 
present  in  dogs  held  for  a  6  week 
recovery  period.  A  limited  study  with 
caldum  propionate  in  dogs  for  90  days 
showed  vomiting  and  diaj^ea  in 
animals  fed  2,523  mg/kg/day  (43,500 
ppm). 

Addition  of  sodiiun  propionate  to  the 
diet  of  chicks  and  young  rats 
accentuated  the  growth  depression  seen 
when  their  diet  was  defident  in  vitamin 
B12.  Body  weight  gain  in  young  lambs 
was  not  affeded  by  5,600  mg/kg/day  of 
sodium  propionate  in  the  diet  for  50 
days.  * 

When  an  adult  male  human  was  fad 
6.0  g/day  sodium  propionate,  the  only 
effed  noted  was  slightly  alkaline  urine. 


5.  Chronic  toxicity.  Twenty  male  rats 
per  group  were  fed  0.4  or  4.0  percent 
propionic  add  in  the  diet  for  2  years. 
The  high  dose  animals  had  hyperplasia 
and  hyperplastic  ulcers  in  the 
forestomach.  (The  rat  forestomach  has 
no  counterpart  in  human  anatomy). 

Data  on  calciiun  and  sodium 
propionate  indicate  that  rats  fed  bread 
containing  sodium  propionate  (4,000 
mg/kg/day)  for  a  year  showed  no 
adverse  effects,  nor  did  rats  fed  a  similar 
diet  for  32  weeks,  other  than  an  initial 
depression  of  growth. 

6.  Animal  metabolism.  Propionic  acid 
is  rapidly  absorbed  from  the  mammalian 
gastro-intestinal  trad.  Propionic  acid  is 
a  normal  intermediary  metabolite  in  the 
body.  It  is  utilized  by  most  organs  and 
tissues,  and  can  be  metabolized  to 
glucose,  carbohydrates,  amino  acids, 
and  Upids.  It  is  produced  in  large 
quantities  in  ruminants.  In  non- 
ruminants,  propionic  add  is  one  of  the 
metaboUc  produds  from  the  breakdown 
of  several  amino  acids.  Propionic  acid  is 
formed  in  the  oxidation  of  fetty  adds 
and  from  the  side  chain  of  cholesterol. 

7.  Metabolite  toxicology.  All  the 
metabolites  of  propionic  acid  are 
naturally  occurring  and  are  utilized  by 
humans  and  animals.  Nayfa  believes 
that  the  metabolite  toxidty  data 
requirements  should  be  waived  because 
these  metabolites  are  not  of 
toxicological  concern. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Since  propionic 
acid  is  utilized  by  most  organs  and 
tissues,  and  is  metaboUzed  to  glucose, 
carbohydrates,  amino  adds  and  lipids 
when  ingested  by  livestock  and  poultry, 
residues  in  meat,  milk  or  poultry  are 
considered  to  be  negligible.  Propionic 
acid  or  mixtures  of  methylene 
bispropionate  and  oxy  (bismethylene) 
bispropionate  are  exempt  from  the 
requirements  of  a  tolerance  when  used 
as  a  post-harvest  fimgidde  on  alfalfa, 
barley  grain,  Bermuda  grass,  bluegrass, 
brome  grass,  clover,  com  grain,  cowpea 
hay,  fescue,  lespedeza,  lupines,  oat 
grain,  orchard  grass,  peanut  hay, 
peavine  hay,  rye  grass,  sorghum  grain, 
soybean  hay,  sudan  grass,  timothy, 
vetch,  and  wheat  grain  (40  CFR 
180.1023).  Propionic  add  is  also  exempt 
from  the  requirement  of  a  tolerance 
when  applied  (as  an  inert  ingredient)  to 
growing  crops  or  to  raw  agricultiual 
commodities  after  harvest  as  described 
in  40  CFR  180.1001(c).  Propionic  add  is 
Generally  Recognized  As  Safe  (GRAS) 
(21  CFR  184.1081).  by  FDA  for  use  in 
food. 

2.  Non-dietary  exposure.  The  only 
non-dietary  exposure  to  propionic  add 
is  the  occupational  exposure.  Propionic 


acid  end-use  products  are  sprayed  on 
grain  and  forage  at  appUcation  rates 
ranging  from  1  -  4  gallons  of  85%  - 
100%  a.i.,  depending  on  the  moisture 
content  of  grain  or  forage,  and  type  and 
length  of  storage  desired.  They  are  also 
applied  to  livestock  and  poultry 
drinking  water  and  grain  storage  areas. 
Based  on  the  use  patterns,  the  potential 
exposure  of  applicators  to  propionic 
acid  could  be  significant  as  well  as  to 
workers  in  the  spray  area.  The  potential 
for  post-application  exposure  should  be 
minimal  (assuming  the  area  is 
adequately  ventilated). 

Certain  protective  clothing  is 
appropriate  for  propionic  acid  users  due 
to  eye  and  skin  hazards.  The  Agency 
requires  applicators  to  wear  protective 
dothing  if  the  products  contain  in 
excess  of  63%  propionic  add  as  active 
ingredient. 

D.  Cumulative  Effects 

1.  Environmental  fate  assessment. 
Under  anaerobic  conditions  propionic 
acid  acts  as  a  carbon  source  for  various 
microbes  and  is  metaboUzed  to  acetic 
acid,  methane,  carbon  dioxide  and 
water.  The  only  incident  reports 
concerning  propionic  add  were 
detections  in  the  tissue  of  the  mussel 
[Mytilus  Sdulis)  and  in  ground  water  as 
the  result  of  the  break-down  of 
petroleum  pollution.  All  environmental 
fate  data  requirements  are  waived  for 
the  currently  registered  uses  based  on 
the  fad  that  propionic  acid  tends  to  be 
used  as  a  caibon  source  by  many 
microbes  and  is  metabolized  to  carbon 
dioxide  and  water. 

E.  Safety  Determination 

1.  Human  health  assessment. 

a.  U.S.  population.  Propionic  add  is 
a  normal  component  of  metaboUsm  in 
the  human  body  and  humans  ordinarily 
consume  propionic  acid  as  a  natural 
component  of  common  foods  and  as  an 
added  ingredient.  It  is  a  natural 
component  of  butter  and  cheese,  and 
may  constitute  as  much  as  1  percent  of 
Swiss  cheese.  Dietary  exposure  from 
pestiddal  use  would  be  very  low. 

b.  Infants  and  children.  As  noted 
above,  propionic  add  is  produced  by 
human  body.  The  humans  include  not 
only  adult  population  but  also  children 
and  infants  who  receive  propionic  add 
through  common  foods  including  those 
that  contain  this  ingredient  as  a  food 
additive.  Additionally,  children  and 
infants  consume  dairy  products  such  as 
butter  and  cheese  which  contain 
propionic  acid.  Therefore,  dietary 
exposure  from  pestiddal  use  would  be 
very  minimal. 
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F.  International  Tolerances 

There  are  no  known  international 
tolerances  for  residues  of  propionic  acid 
in  food  or  animal  feed. 

G.  Tolerance  Exemptions  for  Proposed 
Uses 

The  petitioner  proposes  new  uses 
which  include  application  of  propionic 
acid  to  sugar  beets,  potatoes  and  sweet 
potatoes.  The  petitioner  requests 
tolerance  exemption  for  residues  of 
propionic  acid  in  or  on  sugar  beets, 
potatoes  and  sweet  potatoes.  The 
petitioner  also  requests  waivers  for  all 
tests  for  determining  the  residues 
including  the  analytical  method. 

The  petitioner  proposes  tolerance 
exemption  for  propionic  acid  for  its  use 
on  or  in: 

a.  Sugarbeets  (stored  sugarbeets  and 
seed  sugarbeets,  and  also  dried-pulp 
and  dried-molasses  intended  for  animal 
feed): 

b.  Potatoes  (stored  potaitoes  - 
marketable  and  frozen  and  stored  seed 
potatoes,  and  also  stored  potatoes  for 
animal  feed);  and, 

c.  Sweet  potatoes  (stored  sweet  potato 
and  stored  seed  sweet  potatoes). 

The  maximum  amount  of  propionic 
acid  appUed  to  these  RACs  dunng 
storage  will  be  6  lb/ton. 

n.  AdminislmtiTe  Matters 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a 
notification  indicating  the  document 
control  niunber  [PF-6941.  AH  written 
comments  filed  in  response  to  this 
petition  wiU  be  available,  in  the  PubUc 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
IPF-6941  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  pubUc  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  fit>m  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resoinces 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Prop^ms, 
EnvircHimental  Protection  Agency, 
Crystal  Mall  «2, 1921  Jeffsrson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directlv  to  EPA  at: 

opp-docketOBpamaiLepa.gpv 


Electronic  comments  must  be 
submitted  as  ASQI  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSEES"  at  the  beginning  of  this 
dociunent. 

Authority:  21  U.S.C  346a. 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure, 
Agriodtural  commodities,  pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  3, 1997. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Progrxims. 

(FR  Doc.  97-3227  Filed  2-11-97;  8:45  am] 
BltUNO  COOE  MM  BO  F 

[PF-702;  FRL-S688-3] 

Valent  U.S.A.  Corporation;  Pesticide 
Tolerance  Petition  Rling 

agency:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  filing. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  estabUshment  of  a  regulation  for 
residues  of  the  herbicide  clethodim  in 
or  on  tomato,  alfalfa,  dry  bean,  and 
peanut  conmiodities.  The  summary  of 
the  petition  was  prepared  by  the 
petitioner.  Valent  U.S.A.  Corporation 
(Valent). 

DATES:  Comments,  identified  by  the 
docket  control  number  [PF-702 J,  must 
be  received  on  or  before,  March  13, 
1997. 

ADDRESSES:  By  mail,  subftiit  written 
comments  to  Public  Response  and 
Program  Resources  Branch  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington,  DC  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 


docket@epamail.epa.gov.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  foiind  in 
unit  n.  of  this  dociunent. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  markhig  any 
part  or  all  of  that  informhtion  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  maiked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  lo  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  Jf 

FOR  FURTHER  INFORMATION  CONTACT*:  By 
mail:  Joanne  I.  Miller,  Product  Manager 
(PM)  23;  Registration  Division  (7505C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Rm.  237,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA; 
(703)  305-6224;  e-mail: 
miller.joanne®epamail.epa.gov. 
SUPPLEMENTARY  MFORMATKM:  EPA  has 
received  pesticide  petitions  (PP  5F4572 
and  PP  5F4440)  from  Valent  U.S.A. 
Corporation,  1333  N.  California  Blvd., 
Walnut  Creek,  CA  94596  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  estabhshing  tolerances  for 
residues  of  the  heihicide  clethodim  in 
or  on  the  following  raw  or  processed 
agricidtiual  commodities:  tomatoes  at 
1.0  part  per  million  (ppm);  tomato  puree 
at  2.0  ppm;  tomato  paste  at  3.0  ppm; 
alfolfri  forage  at  6.0  ppm;  alfalfa  hay  at 
10.0  ppm;  peanut  nutmeat  at  3.0  ppm; 
peanut  hay  at  3.0  ppm;  peanut  meal  at 
5.0  ppm;  and  dry  bean  seeds  at  2.0  ppm. 
The  proposed  enforcement  analytical 
method  for  these  commodities  is  EPA- 
RM-26D-3.  a  high-performance  liquid 
chromatography  (HPLC)  method.  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  fully 
evaliiated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 
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As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
(Pub  L.  104-170),  Valent  included  in  the 
petitions  a  summary  of  the  petitions  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petitions.  The 
simunary  represents  the  views  of  Valent; 
EPA  is  in  the  process  of  evaluating  the 
petitions.  As  required  by  section 
408(d)(3)  EPA  is  including  the  simunary 
as  a  part  of  this  notice  of  filing.  EPA 
may  have  made  minor  edits  to  the 
summary  for  the  purpose  of  clarity. 

I.  Petition  Summary 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Clethodim  is 
used  for  postemergent  control  of  grasses 
in  a  wide  variety  of  crops  including 
cotton,  soybeans,  sugar  beets,  onions, 
etc.  Plant  metabolism  studies  have  been 
performed  in  carrots,  soybeans,  and 
cotton.  Studies  were  performed  with 
clethodim  radio-labeled  in  the  ring 
structure  and  in  the  side  chain  to  follow 
both  parts  of  the  molecule. 

The  major  metabolic  pathway  in 
plants  is  initial  sulfoxidation  to  form 
clethodim  sulfoxide  followed  by  further 
sulfoxidation  to  form  clethodim  sulfone; 
elimination  of  the  chloroallyloxy  side 
chain  to  give  the  imine  sulfoxide  and 
sulfone;  and  hydroxylation  to  form  the 
5-OH  sulfoxide  and  5-OH  sulfone. 
Clethodim  sulfoxide  and  clethodim 
sulfone  conjugates  were  also  detected  as 
major  or  minor  metabolites,  depending 
on  plant  species  and  subfractions.  Once 
cleaved  from  clethodim,  the 
chloroallyloxy  moiety  imdergoes 
extensive  metabolism  to  eliminate  the 
chlorine  atom  and  incorporate  the  three- 
carbon  moieties  into  natural  plant 
components.  EPA  has  determined  that 
the  nature  of  the  residue  is  adequately 
understood  for  the  piuposes  of  this 
petition  (memos  from  J.  Morales, 
February  8, 1996  and  June  25, 1996). 

Based  on  these  metabolism  studies, 
the  residues  of  concern  in  crops  are 
clethodim  and  its  metabolites 
containing  the  cyclohexene  moiety,  and 
their  sulfoxides  and  sulfones. 

2.  Analytical  methods.  Adequate 
analytical  methodology  is  available  for 
detecting  and  measuring  levels  of 
clethodim  and  its  metabolites  in  crops. 
For  most  commodities,  the  primary 
enforcement  method  is  EPA-RM-26D-3. 
an  HPLC  method  capable  of 
distinguishing  clethodim  from  the 
structurally  related  herbicide 
sethoxydim.  However,  for  milk  natural 
interferences  prevent  adequate 
quantitation  of  clethodim  moieties  and 
the  common-moiety  method  (RM-26B-2) 


is  the  primary  enforcement  method  with 
EPA-RM-26D-3  as  the  secondary  method 
if  needed  to  determine  whether  residues 
are  clethodim  or  sethoxydim.  Both  of 
these  methods  have  successfully 
undergone  petition  method  validations 
at  EPA. 

3.  Magnitude  of  residues.  Clethodim 
is  the  active  ingredient  in  SELECT  2  EC 
Herbicide  (EPA  Reg.  No.  59639-3)  and 
SELECT  Herbicide  (also  known  as 
PRISM  and  ENVOY  Herbicides.  EPA 
Reg.  No.  59639-78).  Tolerances  have 
been  established  for  residues  in  cotton, 
soybean,  sugar  beet,  onion  (dry  bulb), 
and  animal  commodities.  A  simmiary  of 
available  field  residue  data  for  the 
pending  tolerances  on  tomato,  alfalfa, 
peanut,  and  dry  bean  commodities  is 
presented  below. 

In  12  field  trials,  tomatoes  were 
treated  with  two  post-emergent 
applications  of  0.25  lb.  a.i./A  each, 
approximately  14  days  apart,  and 
harvested  approximately  20  days  after 
the  last  application.  Both  fresh  and 
processing  tomatoes  were  included  and 
trials  were  performed  in  EPA  growing 
regions  1,  2,  3,  5,  and  10.  Residues  for 
individual  tomato  fruit  samples  ranged 
from  <  0.1  ppm  to  0.82  ppm.  The 
highest  average  field  trial  (HAFT) 
residue  was  0.77  ppm.  The  average 
residue  value  for  all  trials,  excluding 
samples  less  than  the  limit  of  detection, 
was  0.37  ppm.  Two  processing  studies 
were  also  performed  for  tomatoes. 
Residues  were  found  to  concentrate  in 
puree  and  paste.  Concentration  factors 
were  determined  to  be  2.2  for  puree  and 
3.25  for  paste.  These  data  have  been 
reviewed  by  EPA  and  support  time- 
limited  tolerances  of  1.0  ppm  in  tomato 
fiuit,  2.0  ppm  in  puree,  and  3.0  in  paste. 
Valent  has  agreed  to  conduct  four 
additional  residue  trials  in  growing 
region  10  as  a  condition  of  registration 
in  order  to  meet  recent  Agency  gmdance 
for  distribution  of  crop  field  trials  across 
the  United  States. 

In  12  field  trials,  alfalfe  was  treated 
with  two  post-emergent  applications  of 
0.25  lb.  a.i./A  each.  Alfalfa  was 
harvested  approximately  15  to  20  days 
after  each  application.  Forage  samples 
were  taken  immediatelyafter  cutting 
and  hay  samples  were  dried  in  the  field 
for  1  to  10  days  before  being  collected. 
Trials  were  performed  in  EPA  growing 
regions  1,  5,  7, 10  and  11.  Residues  for 
individual  forage  samples,  treated  with 
either  one  or  two  applications,  ranged 
from  0.13  ppm  to  5.7  ppm.  The  hi^est 
average  field  trial  (HAFT)  residue  was 
5.4  ppm.  Hay  sample  residues  ranged 
bom  0.45  ppm  to  9.2  ppm.  The  HAFT 
residue  was  8.9  ppm.  lliese  data  have 
been  reviewed  by  the  EPA  and  support 


tolerances  of  6.0  ppm  in  al&Ifa  forage 
and  10.0  ppm  in  hay. 

In  8  fiela  trials,  peanuts  were  treated 
with  two  post-emergent  applications  of 
0.25  lb.  a.i./A  each  approximately  14 
days  apart  and  harvested  approximately 
40  days  after  the  last  application.  Trials 
were  performed  in  EPA  growing  regions 
2,  3,  and  8.  Harvested  peanuts  were 
dried  in  the  field  for  3  to  11  days  after 
which  peanuts  and  peanut  hay  were 
sampled.  Residues  for  individual  peanut 
nutmeat  samples  ranged  from  <  0.05 
ppm  to  2.7  ppm.  The  highest  average 
field  trial  (HAFT)  residue  was  1.75  ppm. 
The  average  residue  value  for  all  triak, 
excluding  samples  less  than  the  limit  of 
detection,  was  0.94  ppm.  Residues  in 
peanut  hay  ranged  from  0.22  ppm  to  2.6 
ppm  with  a  HAFT  residue  of  2.55  ppm. 
A  processing  study  was  also  performed 
for  peanuts  and  residues  were  found  to 
concentrate  in  meal  with  a 
concentration  factor  of  3.0.  These  data 
have  been  reviewed  by  the  EPA  and 
support  tolerances  of  3.0  ppm  in  peanut 
nutmeat,  3.0  ppm  in  peanut  hay,  and  5.0 
ppm  in  peanut  meal.  Valent  has  agreed 
to  conduct  four  additional  residue  trials 
in  growing  region  2  as  a  condition  of 
registration  in  order  to  meet  recent 
Agency  guidance  for  distribution  of  crop 
field  trials  across  the  United  States. 

In  9  field  trials,  dry  beans  were 
treated  with  two  post-emergent 
applications  of  0.25  lb.  a.i./A  each 
approximately  14  days  apart  and 
harvested  approximately  30  days  after 
the  last  application.  Trials  were 
performed  in  EPA  growing  regions  5,  7, 
9, 10,  and  11.  Residues  for  individual 
dry  bean  seed  samples  ranged  from  0.58 
ppm  to  1.6  ppm.  The  highest  average 
field  trial  (HAFT)  residue  was  1.6  ppm. 
The  average  residue  value  for  all  trials, 
excluding  samples  less  than  the  limit  of 
detection,  was  0.99  ppm.  These  data 
have  been  reviewed  by  the  EPA  and 
support  a  tolerance  of  2.0  ppm  for  dry 
bean  seeds.  Valent  has  agreed  to 
conduct  three  additional  residue  trials 
in  growing  region  5  as  a  condition  of 
registration  in  order  to  meet  recent 
Agency  guidance  for  distribution  of  crop 
field  trials  across  the  United  States. 

B.  Toxicological  Profile 

1.  y^cute  toxjc/fy.  Clethodim 
Technical  is  slightly  toxic  to  animals 
following  acute  oral  (Toxicity  Category 
ni),  dermal  (Toxicity  Category  IV).  or 
inhalation  exposure  (Toxicity  Category 
IV  imder  current  guideline 
interpretation).  Clethodim  is  a  moderate 
eye  irritant  (Category  HI),  a  severe  skin 
irritant  (Category  II),  and  does  not  cause 
skin  sensitization  in  the  modified 
Buehler  test  in  guinea  pigs.  In  addition, 
an  acute  oral  no-observed  effect  level 
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(NOEL)  has  been  determined  in  rats  to 
be  300  mg/kg.  Since  this  NOEL  is 
significantly  higher  than  the  lowest 
chronic  NOEL  of  1  mg/kg/day,  chronic 
exposures  are  expected  to  be  of  the  most 
concern  and  this  summary  will  focus  on 
repeated  exposures. 

2.  Genotoxicity.  Clethodim  Technical 
did  not  induce  gene  mutation  in 
microbial  in  vitro  assays.  A  weak 
response  in  an  in  vitro  assay  for 
chromosome  aberrations  was  not 
confirmed  when  clethodim  was  tested 
in  an  in  vivo  cytogenetics  assay  up  to 
the  maximally  tolerated  dose  level,  nor 
was  the  response  observed  in  vitro  using 
technical  material  of  a  higher  purity.  No 
evidence  of  imscheduled  DNA  synthesis 
was  seen  following  in  vivo  exposure  up 
to  a  dose  level  near  the  LDjo  (1-5  g/kg). 
This  evidence  indicates  that  clethodim 
does  not  present  a  genetic  hazard  to 
intact  animal  systems. 

3.  Reproductive  and  developmental 
toxicity.  No  reproductive  toxicity  was 
observed  with  Clethodim  Technical  at 
feeding  levels  up  to  2,500  ppm. 
Developmental  toxicity  was  observed  in 
two  rodent  species,  but  only  at 
maternally  toxic  dose  levels.  In  rats,  the 
developmental  NOEL  was  300  mg/kg/ 
day  while  the  maternal  toxicity  NOEL 
was  only  150  mg/kg/day.  In  rabbits,  the 
developmental  NOEL  was  300  mg/kg/ 
day  and  the  maternal  NOEL  was  only  25 
mg/kg/day.  Thus.  Valent  believes  that 
clethodim  should  therefore  not  be 
considered  a  reproductive  or 
developmental  hazard. 

4.  Subchronic  toxicity.  High  doses  of 
Clethodim  Technical  cause  decreased 
body  weights,  increased  liver  size 
(increased  weight  and  cell  hypertrophy), 
and  anemia  (decreased  erythrocyte 
counts,  hemoglobin,  or  hematocrit)  in 
rats  and  dogs.  No  observable  effect 
levels  have  been  determined  to  be  100 
mg/kg/day  for  a  4-week  dermal  study  in 
rats,  200  to  1,000  ppm  for  4-  or  5-week 
feeding  studies  in  rats  or  mice,  500  ppm 
in  a  13-week  feeding  study  in  rats,  and 
25  mg/kg/day  in  a  90-day  oral  study  in 
dogs. 

5.  Chronic  toxicity  and  oncogenicity. 
In  chronic  studies  conducted  in  rats, 
mice,  and  dogs,  compoimd-related 
efiiects  noted  at  high  doses  included 
decreased  body  weight,  increased  liver 
size  (liver  weight  and  hypertrophy),  and 
anemia  (decreased  hemoglobin, 
hematocrit,  and  erythrocyte  count). 
Bone  marrow  hyperplasia  was  observed 
in  dogs  at  the  highest  dose  tested.  No 
treatment-related  increases  in  incidence 
of  neoplasms  were  observed  in  any 
study.  Chronic  NOELs  were  200  ppm  for 
an  18-month  feeding  study  in  mice  and 
500  ppm  for  a  24-month  study  in  rats. 
The  lowest  NOEL  is  from  the  1-year  oral 


dog  study  and  is  1  mg/kg/day  clethodim 
tedmical.  Based  on  this  study  and  a 
100-fold  safety  factor,  the  Reference 
Dose  (RiD)  for  clethodim  was 
determined  to  be  0.01  mg/kg/day. 
Valent  believes  that  Clethodim  is  not 
carcinogenic. 

6.  Rat  metabolism.  The  in  vivo 
metabolism  of  clethodim  in  rats  was 
tested  at  a  high  dose  (468  mg/liqg),  low 
dose  (4.4  mg/kg),  and  a  low  dose  (4.8 
mg/kg)  following  14  days  of  treatment 
with  Clethodim  Technical.  A  single  oral 
dose  of  (14Cl-clethodim  was  given  to 
each  rat  and  expired  carbon  dioxide  and 
excreta  were  collected  over  the  next  two 
and  seven  days,  respectively,  to 
determine  radio-label  recovery.  Several 
organs  and  tissues,  and  the  remaining 
carcass,  were  collected  after  sacrifice  to 
determine  radio-label  recovery.  In  all 
treatment  groups,  nearly  all  of  the  radio- 
label  was  eliminated  in  the  urine  (87- 
93%),  feces  (9-17%),  and  carbon  dioxide 
(0.5-1%)  and  less  than  1%  of  the  dose 
was  recovered  in  the  organs  and  tissues 
after  seven  days. 

Elimination  was  rapid  as  most  of  the 
recovered  dose  was  eliminated  within 
48  hours.  The  low  dose  groups 
eliminated  clethodim  slightly  faster 
than  the  high  dose  group,  and  repeated 
exposure  to  clethodim  prior  to  radio- 
label  dosing  did  not  affect  the  rate  of 
elimination  or  distribution  of  recovered 
radio-label.  There  were  no  apparent  sex 
differences  with  respect  to  elimination 
or  distribution  of  metabolites. 

The  primary  excretory  metabolites 
were  identified  as  clethodim  sulfoxide 
(48-63%),  clethodim  S-methyl  sulfoxide 
(6-12%),  clethodim  imine  sulfoxide  (7- 
10%),  and  clethodim  5-hydroxy 
sulfoxide  (3-5%).  Minor  metabolites 
included  clethodim  oxazole  sulfoxide 
(2-3%),  clethodim  trione  sulfoxide  (1%), 
clethodim  (1%),  clethodim  5-hydroxy 
sulfone  (0.3-1  %).  clethodim  sulfone 
(0.1-1%),  aromatic  sulfone  (0.2-0.7%), 
and  S-methyl  sulfone  (0-0.4%). 

7.  Dermal  penetration.  The  dermal 
penetration  of  SELECT  2  EC  Herbicide, 
the  end-use  product,  was  tested  on 
imabraded,  shaved  skin  of  rats.  Single 
doses  of  approximately  0.05. 0.5,  and 
5.0  mg  of  radio-labeled  (14C-clethodim) 
SELECT  2  EC  Herbicide,  were  applied 
topically  to  10  cm2  sites  on  the  dorsal 
trunk.  After  2, 10,  or  24  hours,  urine, 
feces,  volatiles,  scrubbings  of  the  skin, 
skin  at  treatment  site,  bl(x>d,  several 
tissues,  and  the  carcass  were  collected 
and  counted  for  radioactivity. 
Clethodim  was  found  to  be  slowly 
absorbed  through  the  skin  in  a  time- 
dependent  manner.  The  percent  of  dose 
absorbed  increased  with  length  of 
exposure  and  decreased  with  increasing 
dose.  Ten-hour  absorption  rates  ranged 


from  7.5%  to  30.0%.  Most  of  the 
absorbed  material  was  found  in  the 
urine  and  carcass,  and  most  of  the 
imabsorbed  material  was  foimd  in  the 
skin  scrubbings  indicating  that  material 
was  still  on  the  skin  surface. 
8.  Metabolite  toxicity.  Two 
metabolites  of  clethodim,  clethodim 
imine  sulfone  (RE-47719)  and  clethodim 
5-hydroxy  sulfone  (RE-51228),  have 
been  tested  in  toxicity  screening  studies 
to  evaluate  the  potential  impact  of  these 
metabolites  on  the  toxicity  of  clethodim. 
In  general,  these  metabolites  were  fotmd 
to  be  less  toxic  than  Clethodim 
Technical  for  acute  and  oral  toxicity 
studies;  reproduction  and  teratology 
screening  studies;  and  several 
mutagenicity  studies. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — a.  Food. 
Clethodim  is  approved  for  use  in  the 
production  of  commercial  agricultiu-al 
crops  including  cotton,  soybeans,  sugar 
beets,  and  onions  (dry  bulb).  Dietary 
exposures  are  expected  to  represent  the 
major  route  of  exposure  to  the  public. 
Since  chronic  exposures  are  of  more 
concern  than  acute  exposures  for 
clethodim,  this  summary  will  focus 
primarily  on  chronic  issues.  Chronic 
dietary  assessments  for  clethodim  have 
been  conducted  recently  by  EPA  and 
Valent  to  address  the  new  tolerances 
proposed  for  tomato,  alfalfa,  peanut,  and 
dry  bean  commodities. 

In  the  EPA  assessment  (memo  from 
Brian  Steinwand  dated  June  28, 1996), 
anticipated  residues  were  used  for 
soybean,  cotton,  and  animal 
commodities.  For  aU  other  crops, 
tolerance  values  were  used  which 
overestimate  potential  exposure.  The 
assessment  assimied  100%  of  all  crops 
were  treated  with  clethodim  which  also 
overestimates  exposure.  The  results  of 
this  conservative  assessment  are 
summarized  in  the  Safety  Determination 
section  of  this  document  and  indicate 
that  chronic  dietary  exposures  for 
existing  and  proposed  uses  of  clethodim 
are  less  than  the  reference  dose. 

In  Valent's  assessment,  anticipated 
residues  were  used  for  all  crop  and 
animal  commodities.  Anticipated 
residue  levels  were  the  mean  levels 
found  in  crop  field  trial  data  after 
treatment  with  the  maximum 
recommended  rate  and  harvested  at 
minimum  allowable  ftitervals.  These 
values  are,  therefore,  slightly 
conservative.  An  assessment  was 
performed  assimiing  100%  of  crop 
treated  (still  conservative)  as  well  as 
assiuning  a  more  realistic  percent  of 
crop  treated  based  on  market  survey 
data  for  existing  uses  or  market 
projections  for  proposed  uses.  Adjusting 


S!C3A 


V«iIm«1    Vm^: 


I  \7«1     CO    XT«     lo    /  tiir-,J„„„J, 


r<-v «n 


I  rk^»*      /    ^T 


Federal  Regigter  /  Vol.  62.  No.  29  /  Wednesday.  February  12,  1997  /  Notices 


6533 


for  percent  of  crop  treated-is  justified 
because  most  of  treated  commodities  are 
combined  in  central  locations  and 
broadly  distributed  to  the  public,  none 
of  the  clethodim  tolerances  or  uses  are 
limited  to  specific  regions  in  the  United 
States,  and  we  are  primarily  concerned 
with  chronic  dietary  exposure  which 
minimizes  the  variance  of  single  serving 
residues.  The  results  of  these  more 
realistic  assessments  are  siunmarized  in 
the  Safety  Determination  section  of  this 
document  and  indicate  that  chronic 
dietary  exposmes  for  existing  and 
prop(^ed  uses  of  clethodim  are  well 
below  the  RiD  in  either  case. 

b.  Drinking  water.  Since  clethodim  is 
appUed  outdoors  to  growing  agricultural 
crops,  the  potential  exists  for  clethodim 
or  its  metabolites  to  leach  into 
groimdwater.  Drinking  water,  therefore, 
represents  a  potential  route  of  exposure 
for  clethodim  and  should  be  considered 
in  an  aggregate  exposure  assessment. 

Basedon  available  studies  used  in, 
EPA's  assessment  of  environmental  risk 
for  clethodim  (memo  bom  E.  Brinson 
Conerly  dated  June  26, 1990),  clethodim 
itself  was  classified  as  mobile  in  soil, 
but  very  non-persistent,  representing  a 
minimal  groundwater  concern. 
Metabolites  of  clethodim  were  also 
classified  as  mobile,  but  ase  slightly 
more  persistent  (half-Uves  up  to  30  days 
versus  up  to  3  days  for  parent). 
Regarding  clethodim  metabolites,  the 
Agency  concluded  that  the  "potential 
for  groundwater  contamination  may  be 
somewhat  higher  than  for  clethodim  but 
would  still  be  expected  to  be  relatively 
low  in  most  cases  due  to  their 
moderately  low  persistence". 

There  is  no  established  Maximiun 
Concentration  Level  for  residues  of 
clethodim  in  drinking  water  under  the 
Safe  Drinking  Water  Act. 

Based  on  this  information,  Valent 
beUeves  that  clethodim  appears  to 
represent  an  insignificant  risk  for 
exposure  through  drinking  water. 

2.  Non-dietary  exposure.  Clethodim  is 
currently  approved  for  the  commercial 
production  of  agricultural  crops 
including  soybeans,  cotton,  sugar  beets, 
onions,  and  ornamental  plants  as  well 
as  for  use  on  non-crop  areas.  The  new 
uses  proposed  in  this  notice  of  filing  are 
all  agricultural  crops.  While  th^  is  a 
potential  for  clethodim  to  be  used  in 
non-crop  areas  (e.g.  around  parks  and 
rights-of-way)  where  the  public  does 
spend  some  time,  the  likelihood  of 
significant  exposiue  is  very  small.  First, 
this  grass  heibidde  cannot  be  sprayed 
on  lawns  where  the  pubUc  does  spend 
significant  amoimts  of  time,  but  instead 
must  be  used  where  there  is  no  crop  or 
aroimd  ornamental  plants  that  are 
tolerant  to  the  chemical.  The  public 


does  not  spend  significant  amounts  of 
time  in  these  areas.  And  second, 
clethodim  is  not  persistent  in  the 
environment  so  the  potential  for  public 
exposiue  is  short  term.  Therefore, 
Vsdent  believes  that  the  potential  for 
non-occupational  exposure  to  the 
general  public,  other  than  through  the 
diet  or  drinking  water,  is  insignificant. 

D.  Cumulative  Effects 

There  is  one  other  pesticide 
compound  registered  in  the  United 
States,  sethoxydim,  which  is 
structurally  related  to  clethodim  and 
has  similar  effects  on  animals. 
Sethoxydim  is  approved  for  use  on  a 
variety  of  agriciiltural  crops,  in  non-crop 
areas,  and  aroimd  the  home.  This 
chemical  should  be  considered  in  an 
aggregate  exposure  assessment  along 
with  clethodim.  Dietary  exposure  is 
expected  to  represent  the  major  route  of 
exposure  for  sethoxydim  as  well  as  for 
clethodim. 

The  RfD  for  sethoxydim  is  0.09  mg/ 
kg/day  based  on  the  1-year  dog  feeding 
study  NOEL  and  a  100-fold  safety  factor. 
This  in  on  the  same  order  of  magnitude 
as  clethodim,  0.01  mg/kg/day,  which  is 
also  based  on  a  1-year  dog  study  and  a 
100-fold  safety  factor. 

A  discussion  of  the  cumulative  effects 
fit>m  clethodim  and  sethoxydim 
exposures  is  presented  below  in  the 
Safety  Determination  section. 

E.  Safety  Determination 

1.  U.S.  population.  Usii^  the  dietary 
exposure  assessment  procedures 
described  above  for  clethodim,  chronic 
dietary  exposures  resulting  from 
existing  and  proposed  uses  of  clethodim 
were  compared  to  the  RfD  of  clethodim. 
In  the  EPA's  conservative  analysis 
(using  anticipated  residues  for  some 
crops  and  100%  of  all  crops  treated),  the 
total  dietary  exposure  will  occupy 
39.4%  of  the  RfD  for  the  U.S. 
population.  The  highest  exposure  group 
is  children  aged  1-6  years,  where 
exposiu«  will  occupy  84.1%  of  the  RfD. 
In  Valent's  conservative  assessment 
(using  anticipated  residues  and 
assuming  100%  treated  for  all  crops), 
exposure  for  the  U.S.  population  would 
occupy  13.5%  of  the  RfD  and  non- 
nursing  infants  (<  1  year)  are  most 
highly  exposed  with  total  exposure 
occupying  29.1%  of  the  RfD.  In  Valent's 
reahstic  analysis  (using  anticipated 
residues  and  estimated  percent  of  crop 
treated  for  all  crops),  exposiue  for  the 
U.S.  population  would  occupy  only 
0.6%  of  the  RfD  and  non-nursing  infants 
would  be  at  only  1.5%  of  the  RfD. 

For  sethoxydim,  recent  EPA  dietary 
assessments  have  been  performed  in 
conjunction  with  tolerance  approvals 


using  the  very  conservative  assumptions 
of  tolerance  values  and  100%  of  crop 
treated  for  all  crops.  In  a  Proposed  Rule 
pubUshed  in  the  Federal  Register  dated 
February  29, 1996  (61  FR  7764;  FRL- 
5351-8)  the  EPA  estimated  that 
exposure  to  all  existing  and  proposed 
tolerances  for  sethoxydim  would 
occupy  37.7%  of  the  sethoxydim  RfD  for 
the  U.S.  population  and  74.3%  of  the 
RfD  for  the  most  exposed  subpopulation 
of  children  aged  1  to  6  years.  A  more 
realistic  assessment  utilizing  anticipated 
residues  and  percent  of  crop  treated  will 
certainly  reduce  exposure  by  a  large 
amoimt  as  with  clediodim. 

Since  clethodim  and  sethoxydim  have 
similar  toxicological  effects  in 
mammals,  the  contributions  to  the 
individual  RfDs  should  be  considered  in 
an  aggregate  exposure  assessment.  The 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Based  on  the  very  conservative 
assumptions  in  the  EPA  analyses, 
aggregate  exposures  would  exceed 
100%  if  the  contributions  for  these  two 
chemicals  were  summed  directly. 
However,  reliable  information  is  not 
available  to  indicate  that  directly 
sununing  the  percent  of  Rfl)  for  these 
two  chemicals  is  the  most  appropriate 
thing  to  do.  In  addition,  as  can  be  seen 
by  the  Valent  assessments  using 
anticipated  residue  and  p>ercent  of  crop 
treated  values,  both  well-accepted 
Agency  practices,  realistic  exposures  are 
lower  by  about  an  order  of  magnitude. 
Similar  reductions  would  be  expected 
for  sethoxydim  since  actual  residues 
will  be  lower  than  tolerance  levels  and 
percent  of  crop  treated  values  will  likely 
be  similar  to  those  for  clethodim  since 
they  both  compete  for  the  same  post- 
emergence  grass  herbicide  market. 
Valent  believes  that  it  is  therefore  very 
likely  that  aggregate  dietary  exposure 
will  be  well  below  the  acceptable  level 
of  100%  of  the  RfD  and  probably  well 
below  10%.  UnfcHtimately,  Valent  does 
not  have  access  to  appropriate  values  for 
anticipated  residues  or  percent  of  crop 
treated  for  sethoxydim  and  cannot 
provide  an  estimate  of  realistic  dietary 
exposure. 

Regarding  drinking  water  exposures, 
sethoxydim  is  similar  to  clethodim 
representing  a  minimal  ri^  for  leaching 
into  groundwater  due  to  its  rapid 
degradation  in  the  environment.  There 
is  no  estabUshed  Maximimi 
Concentration  Level  for  residues  of 
sethoxydim  in  drinking  water  under  the 
Sale  Drinking  Water  Act. 


Federal  Rexister  /  Vol.  62.  No.  29  /  Wednesday.  February  12.  1997  /  NnHrm: 


IU3S 


6534 


Federal  Regjater  /  Vol.  62,  No.  29  /  Wednesday,  February  12.  1997  /  Notices 


Regarding  non-occupational 
exposures,  sethoxydim  is  registered  for 
use  in  non-crop  areas  and  around  the 
home  and  may  have  some  potential  for 
exposure  to  the  general  public. 
However,  as  discussed  for  clethodim, 
sethoxydim  caimot  be  applied  to  grass 
where  public  contact  is  expected  and 
sethoxydim  is  not  persistent  in  the 
environment.  Valent  expects  that  non- 
occupational exposures  to  the  public  are 
therefore  expected  to  be  minimal  for 
sethoxydim. 

In  summary,  Valent  expects  that 
dietary  exposure  for  clethodim  and 
sethoxydim  are  each  expected  to  occupy 
less  than  10%  of  their  RlD's  when 
anticipated  residue  levels  and  percent  of 
crop  treated  values  are  considered. 
Exposures  through  the  drinking  water  or 
other  non-occupational  routes  are 
expected  to  be  minimal.  Collectively, 
Valent  believes  that  the  aggregate  risks 
associated  with  the  uses  of  these  two 
chemicals  is  small  and  demonstrates  a 
reasonable  certainty  of  no  harm  to  the 
pubUc. 

2.  Infants  and  children.  As  discussed 
above,  dietary  exposure  fc»r  clethodim 
and  sethoxydim  is  greatest  for  children 
ages  1  to  6  years  or  non-  nursing  infants 
less  than  1  year  old.  However,  using  a 
realistic  approach  to  estimating 
exposures,  exposures  are  expected  to  be 
below  10%  of  the  RfD  for  each  chemical 
even  for  infants  and  children.  The 
databases  for  clethodim  and  sethoxydim 
are  complete  relative  to  current  pre-  and 
post-natal  toxicity  testing  requirements 
including  developmental  toxicity 
studies  in  two  species  and  multi- 
generation  reproduction  studies  in  rats. 
Reproduction  and  developmental  effects 
have  been  found  in  toxicology  studies 
for  clethodim  and  sethoxydim,  but  the 
effects  were  seen  at  levels  that  were  also 
maternally  toxic.  This  indicates  that 
developing  animals  are  not  more 
sensitive  than  adults.  FQPA  requires  an 
additional  safety  factor  of  up  to  10  for 
chemicals  which  represent  special  risks 
to  infants  or  children.  Clethcxlim  and 
sethoxydim  do  not  meet  the  criterion  for 
application  of  an  additional  safety  factor 
for  infants  and  children.  Valent  believes, 
that  this  demonstrates  a  reasonable 
certainty  of  no  harm  to  children  and 
infants  from  the  proposed  uses  of 
clethodim. 

3.  International  tolerances.  Although 
some  have  been  proposed,  there  are  no 
Canadian.  Mexican,  or  Codex  tolerances 
or  maximum  residue  limits  established 
for  clethodim  on  tomatoes,  alfalfa, 
peanuts,  or  dry  beans.  There  are  no 
conflicts  between  this  proposed  action 
and  international  residue  limits. 


n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
fiUng.  Comments  must  bear  a 
notification  indicating  the  docket 
control  number  [PF-702].  All  written 
comments  filed  in  response  to  these 
petitions  will  be  available,  in  the  Public 
Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

A  record  has  been  established  for  this 
notice  under  docket  control  number 
[PF-702)  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not ' 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  hoUdays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  aU  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  official  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of 
this  dociunent. 


Authority:  21  U.S.C  346a. 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  February  3, 1997. 

Stephen  L.  Jofanson, 

Director,  Registration  Division,  Office  of 
Pesticide  Progmnis. 

(PR  Doc.  97-3225  Filed  2-11-97;  8:45  am] 
HUMQOOOCi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

February  6, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  {>enalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commissions 
burden  estimates;  (c)ways  to  enhance 
the  quality,  utiHty,  and  clarity  of  the 
information  collected  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  14, 1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov  and  Timothy  Fain, 
0MB  Desk  Officer,  10236  NEOB  725 
17th  Street,  NW.,  Washington,  DC  20503 
or  fain_t@al.eop}gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

8UPPI.EMENTARY  INFORMATION: 

0MB  Approval  No. :  3060-0478. 
Title:  Informational  Tari^. 
Form  No.  N/A. 
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Type  of  Review:  Extension  of  an 
existing  collections. 

Respondents:  Biisinesses  or  other  for 
profit,  including  small  businesses. 

Number  of  Respondents:  330. 

Estinmte  Hours  Per  Response:  SO 
hour. 

Total  Annual  Burden:  16,500  hours. 

Needs  and  Uses:  Pursuant  to  Section 
47  U.S.C  226(h)(1)(A),  providers  of 
operator  services  must  file  informational 
tari&  with  the  FCX:.  The  tarifEs  will  be 
reviewed  to  determine  whether  they  are 
unjust  or  unreasonable.  This 
information  is  maintained  for  public 
inspection. 

Federal  Communications  Commission. 

WUIiamF.Caton. 

Acting  Secretary. 

[PR  Doc.  97-3455  Filed  2-11-97;  8:45  am) 

BNJJNO  coof  tna-oi-F 


FEDERAL  HOUSING  FINANCE  BOARD 
Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  62  PR  5005.  February  3, 
1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETINQ:  9:00  a.m.  Thursday. 
February  6, 1996. 

CHANGE  IN  THE  MEETING:  The  following 
topic  was  added  to  the  open  portion  of 
the  meeting: 
Designation  of  Federal  Home  Loan 

Bank  Vice  Chairs 

The  Board  determined  that  agency 
business  required  its  consideration  of 
this  matter  ofl  less  than  7  days  notice  to 
the  public  and  that  no  etrlier  notice  of 
this  changes  in  the  subject  matter  of  the 
meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Secretary  to  the  Board. 
(202)  408-2837. 
Rita  L  Fair. 
h4anaging  Director. 

IFR  Doc  97-3688  Filed  2-10-97;  3:42  pm) 
HLUNQ  COOE  673S-ei-M 


FEDERAL  RESERVE  SYSTEM 

Change  In  Bank  Control  Noticas; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 


The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  wiU  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  26. 1997. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  YoAe,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Clayton  L  Green,  Jr.,  Lawton. 
Oklahoma:  to  acquire  an  additional 
86.25  percent,  for  a  total  of  100  percent 
of  the  voting  shares  of  B.O.E. 
Bancshares,  Inc.,  Elgin,  Nebraska,  and 
thereby  indirectly  acquire  Bank  of  Elgin, 
Elgin,  Nebraska. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  February  6, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-3425  Filed  2-11-97;  8:45  am] 
BNJJNQ  COM  tt1»«1.f 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  appUed  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part     . 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
asisets  orthe  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  appUcations  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tiie  standards  enumerated  in 
Uie  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  compmny  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 


efficiency,  that  outweigh  jKXsible 
adverse  efiiects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  comjwtition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C  1843).  Unless  otherwise 
noted,  nonbanking  activities  wiU  be 
conducted  throughout  the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  7, 1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  The  Colonial BancGroup,  Inc., 
Montgomery,  Alabama;  to  merge  with 
Fort  Brooke  Bancorporation,  Brandon, 
Florida,  and  thereby  indirectly  acquire 
Fort  Brooke  Bank,  Brandon,  Florida. 

2.  Decatur  First  Bank  Group,  Inc., 
Etecatux,  Georgia;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Decatur 
First  Bank,  Decatur,  Georgia  (in 
organization). 

B.  Federal  Reserve  Bank  of 
MinneajMlis  (Karen  L  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480-2171: 

I.  Trimont  Bancorporation,  Inc., 
Trimont,  Minnesota;  to  acquire  24 
percent  of  the  voting  shares  of  Financial 
Services  of  Winger,  Inc.,  Winger, 
Minnesota,  and  thereby  indirectly 
acquire  Farmers  State  Bank  Fosston- 
Winger,  Winger,  Minnesota. 

C  Federal  Reserve  Bank  erf' Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  ICansas 
City.  Missouri  64198-0001: 

I.  Community  Bancshares,  Inc., 
Neosho,  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of  The 
Diamond  Bank,  Diamond,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  6, 1997. 
Jennifer  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-3424  Filed  2-11-97;  8:45  am] 
■lUJNQ  CODE  ttlMI-f 


Sunsliine  Act;  Meeting 

Government  in  ttie  Sunshine  Meeting 
Notice 

AGENCY  HOLOING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TME  AND  DATE:  11:00  a.m.,  Tuesday, 
February  18, 1997. 

PU^CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  C  Street 
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entrance  between  20th  and  Zlst  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIOEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
COHTACT  PERSON  FOR  MORE  INFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
annoimcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  10, 1997. 
Jenntfer  J.  Johnaon, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-3587  Filed  2-10-97;  10:17  am] 
■LUNG  cooc  ano-ei-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary,  Office  of 
Minortty  Healtti;  Availability  of  Funds 
for  Grants  for  ttie  Blllngual/Bicultural 
Service  Demonstration  Program 

AGENCY:  OfBce  of  the  Secretary. 
ACTION:  Notice  of  availability  of  funds 
and  request  for  applications. 

AUTHORITY:  This  program  is  authorized 
imder  section  1707(d)(1)  of  the  Public 
Health  Service  Act,  as  amended  in 
Public  Law  101-527,  the  Disadvantaged 
Minority  Health  Improvement  Act  of 
1990. 

PURPOSE:  The  piupose  of  this  Fiscal 
Year  1997  Bilingual^Bicultural  Service 
Demonstration  Grant  Program  (Managed 
Care)  is  to: 

(1)  provide  support  to  improve  and 
expand  the  capacity  and  ability  of 
hralth  care  providers  and  other  health 
care  professionals  to  deliver 
linguistically  and  cultiu^lly  competent 
health  services  to  limited-EngUsh- 
proficient  populations;  and 

(2)  increase  the  limited-English- 
proficient  populations'  knowledge  and 
understanding  about  managed  care  and 
its  implications,  including  the  different 
managed  care  models/plans  that  exist, 
so  they  can  make  informed  decisions 
about  their  health  care. 

These  grants  are  intended  to 
demonstrate  the  merit  of  programs  that 
involve  partnerships  between  minority 
community-based  organizations  and 


health  care  facilities  in  a  collaborative 
effort  to  address  cultural  and  linguistic 
barriers  to  effective  health  care  service 
delivery  and  to  increase  access  to 
effective  health  care  for  the  limited- 
English-proficient  populations  living  in 
the  United  States. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortahty  and  to  improve 
the  quality  of  life.  Potential  applicants 
may  obtain  a  copy  of  Healthy  People 
2000  (Full  Report:  Stock  No.  017-001- 
00474-0)  or  Healthy  People  2000: 
Midcourse  Review  and  1995  Revisions 
(Stock  No.  017-001-00526-6)  through 
the  Superintendent  of  Dociunents, 
Government  Printing  Office, 
Washington.  D.C.  20402-9325  or 
telephone  (202)  783-8238. 
ELIGIBLE  APPUCANTS:  Public  and  private, 
nonprofit  minority  community-based 
organizations  which  have  an  established 
linlcage  Mdth  a  health  care  facility 
serving  a  targeted  minority  commimity 
with  limited-English-proficient 
populations.  Applicants  must  be  located 
within  one  of  the  following  top  15 
Metropolitan  Statistical  Areas  identified 
from  the  1990  U.S.  Census  as  having  the 
highest  nimiber  of  limited-English- 
proficient  households  experiencing 
linguistic  isolation: 

•  Phoenix,  AZ. 

•  Fresno,  CA. 

•  Los  Angeles/ Anaheim/Riverside, 
CA. 

•  Sacramento,  CA. 

•  Honolulu,  HI. 

•  Boston/Lawrence/Salem,  MA-NH. 

•  Detroit/ Ann  Arbor,  MI. 

•  New  York/North  New  Jersey/Long 
Island,  NY-NJ-CT. 

•  Philadelphia/Wihnington/Trenton, 
PA-NJ-DE-MD. 

•  Dallas/Ft.  Worth,  TX. 

•  El  Paso,  TX. 

•  Houston/Galveston/Brazoria,  TX. 

•  McAllen/Edinburg/Mission,  TX. 

•  Seattle/Tacoma,  WA. 

•  Washington,  DC  Metropolitan 
Statistical  Area. 

National  organizations  are  not  eligible 
to  apply;  however,  local  affiliates  of 
national  organizations  which  have  an 
established  link  with  a  health  care 
facility  are  eligible  to  apply.  Currently 
funded  OMH  Bilingual/Bicultural 
Service  Demonstration  Program  grantees 
are  not  eligible  to  apply. 
DEADLINE:  To  receive  consideration, 
grant  applications  must  be  received  by 
the  OMH  Grants  Management  Office  by 
April  11. 1997.  Applications  will  be 
considered  as  meeting  the  deadline  if 


they  are:  (1)  received  on  or  before  the 
established  deadline  date  and  received 
in  time  for  orderly  processing. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  bom  a 
conunercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.  Applications  submitted  by 
facsimile  transmission  (FAX)  or  any 
other  electronic  format  will  not  be 
accepted.  Applications  which  do  not 
meet  the  deadline  will  be  considered 
late  and  will  be  returned  to  the 
applicant  unread. 

ADDRESSES/CONTACTS:  AppUcations 
must  be  prepared  using  Form  PHS 
5161-1  (Revised  July  1992  and 
approved  by  OMB  under  control 
Number  0937-0189).  Application  kits 
and  technical  assistance  on  budget  and 
business  aspects  of  the  application  may 
be  obtained  from  Ms.  Carolyn  A. 
Williams,  Grants  Management  Officer, 
Division  of  Management  Operations, 
Office  of  Minority  Health,  Rockwall  II 
Building,  Suite  1000,  5515  Security 
Lane,  Rockville.  MD  20852,  telephone 
(301)  594-0758.  Completed  applications 
are  to  be  submitted  to  the  same  address. 

Questions  regarding  programmatic 
information  and/or  requests  for 
technical  assistance  in  the  preparation 
of  grant  applications  should  be  directed 
to  Ms.  Cynthia  Amis,  Director,  Division 
of  Program  Operations,  Office  of 
Minority  Health,  Rockwall  II  Building, 
Suite  1000,  5515  Security  Lane, 
Rockville,  Maryland  20852,  telephone 
number  (301)  594-0769. 

The  OMH  Regional  Minority  Health 
Consultants  (RMHCs)  are  also  available 
to  provide  technical  assistance.  A  listing 
of  the  RMHCs  and  how  they  may  be 
contacted  will  be  provided  in  the  grant 
application  kit.  Applicants  can  contact 
the  OMH  Resource  Center  (OMH-RC)  at 
1-800-444-6472  for  health  information. 
AVAILABILITY  Of  FUNDS:  Approximately 
$1.17  million  is  available  for  award  in 
FY  1997.  It  is  projected  that  awards  of 
up  to  $100,000  total  costs  (direct  and 
indirect)  for  a  12-month  period  will  be 
made  to  approximately  10  to  12 
competing  applicants. 
PERIOD  OF  SUPPORT:  The  start  date  for 
the  Bilingual/Bicultural  Service 
Demonstration  Program  (Managed  Care) 
grants  is  September  30, 1997.  Support 
may  be  requested  for  a  total  project 
period  not  to  exceed  3  years. 
Noncompeting  continuation  awards  of 
up  to  $100,000  will  be  made  subject  to 
satisfactory  performance  and 
availability  of  funds. 
BACKGROUND:  Large  numbers  of 
minorities  in  the  United  States  are 
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linguistically  isolated.  According  to  the 
1990  U.S.  Census,  31.8  million  persons 
or  13  percent  of  the  total  U.S. 
population  (ages  5  and  above)  speak  a 
language  other  than  English  at  home. 
Almost  2  million  people  do  not  speak 
English  at  all  and  4.8  million  people  do 
not  speak  EngUsh  well.  The  1990  U.S. 
Census  also  found  that  various  minority 
populations  and  subgroups  are 
linguistically  isolated:  approximately  4 
million  Hispanics;  approximately  1.6 
million  Asian  and  Pacific  Islanders; 
approximately  282,000  Blacks:  and 
approximately  77,000  Native 
Americans.  Based  on  the  review  of  the 
statistics  regarding  linguistically 
isolated  households  across  the  United 
States,  it  has  been  determined  that  this 
announcement  will  focus  on  those  top 
15  Metropolitan  Statistical  Areas  in 
which  the  largest  concentration  of 
limited-English-proficient  minority 
populations  reside. 

In  1993,  the  Office  of  Minority  Health 
launched  its  Bilingual/Bicultural 
Service  Demonstration  Grant  Program  to 
specifically  address  the  barriers  that 
limited-English-proficient  minority 
populations  encounter  when  accessing 
health  services.  Besides  the  social, 
cultural  and  linguistic  barriers,  which 
significantly  affect  the  delivery  of 
adequate  health  care,  there  are  other 
factors  that  contribute  to  the  poor  health 
status  of  limited-English-proficient 
minorities.  These  factors  include: 

•  Inadequate  number  of  health  care 
providers  and  other  health  care 
professionals  skilled  in  cultxually 
competent  and  linguistically 
appropriate  delivery  of  services; 

•  Scarcity  of  trained  interpreters  at 
the  community  level; 

•  Deficiency  of  knowledge  about 
appropriate  mechanisms  to  address 
language  barriers  in  health  care  settings; 

•  L^k  of  cultiirally  appropriate 
community  health  prevention  programs; 

•  Absence  of  effective  partnerships 
between  major  mainstream  provider 
organizations  and  limited-English- 
proficient  minority  communities; 

•  Low  economic  status; 

•  Lack  of  health  insurance;  and 

•  Organizational  barriers. 
Today,  more  and  more  people  are 

receiving  their  health  services  through 
managed  care — ^the  integration  of 
financing,  management,  and  the 
delivery  of  health  services,  with 
providers  taking  on  financial  risk  (OMH, 
Closing  The  Gap,  Mar/Apr  1996).  The 
Health  Care  Financing  Administration 
(HCFA)  is  the  largest  purchaser  of 
managed  care  in  the  country.  According 
toHCFA's  1995  Medicaid  Managed  Care 
Enrollment  Report,  more  than  11.6 
million  Medicaid  beneficiaries  are 


enrolled  in  Medicaid  managed  care 
plans.  With  this  increased  focus  on 
providing  health  care  service  delivery 
via  managed  care,  it  is  essential  that 
limited-ELoglish-proficient  minority 
populations  adequately  imderstand  the 
intricacies  of  the  managed  care  system. 

To  make  informed  decisions,  the 
target  population  will  need  to 
imderstand  various  concepts:  for 
example,  what  managed  care  means, 
what  are  managed  care  entities,  what 
types  of  managed  care  plans  exist  and 
what  are  the  differences,  what  are  the 
pros  and  cons  of  a  managed  care  system, 
how  to  access  services  in  a  managed 
care  setting,  what  is  a  provider  network, 
and  what  are  the  rights  of  the  client.  For 
this  information  to  be  effective,  it  will 
need  to  be  provided  in  linguistic  and 
culturally  sensitive  and  comprehensive 
formats  appropriate  for  diverse 
populations. 

It  is  essential  that  health  care 
providers,  health  care  professionals  and 
other  staff  (managed  care  or  non- 
managed  care)  become  informed  about 
their  diverse  clientele  fiom  a  linguistic, 
cultiual,  and  medical  perspective.  By 
becoming  culturally  competent,  health 
care  providers  can  encourage  this 
vulnerable  population  to  more 
confidently  access  and  receive 
appropriate  health  care. 

Definitions 

For  purposes  of  this  grant 
annoimcement,  the  following 
definitions  apply: 

Cultural  Competency — A  set  of 
interpersonal  skills  that  allow 
individuals  to  increase  their 
imderstanding  and  appreciation  of 
cultural  differences  and  similarities 
within,  among  and  between  groups. 
This  requires  a  willingness  and  ability 
to  draw  on  community-based  values, 
traditions  and  customs,  and  to  work 
with  knowledgeable  persons  of  and 
bom  the  community  in  developing 
focused  interventions,  commimications 
and  other  supports.  (Orlandi,  Mario  A., 
1992.) 

Health  Care  Facility— A  public 
nonprofit  facility  that  has  an  established 
record  for  providing  a  full  range  of 
health  care  services  to  a  targeted, 
limited-English-proficient,  racial  and 
ethnic  minority  community.  Facilities 
providing  only  screening  and  referral 
activities  are  not  included  in  this 
definition.  A  health  care  facility  may  be 
a  hospital,  outpatient  medical  fedUty, 
community  health  center,  migrant 
health  center,  or  a  mental  health  center. 
(Federal  Register,  Vol.  60,  No.  71,  pg 
18935,  April  13, 1995.) 

Umitea-English-Pwiftcient 
Populations — ^Individuals  (as  defined  in 


Minority  Populations  below)  with  a 
primary  language  other  than  English 
who  must  communicate  in  that  language 
if  the  individual  is  to  have  an  equal 
opportimity  to  participate  effectively  in 
and  benefit  from  any  aid,  service  or 
benefit  provided  by  the  health  provider. 

Metropolitan  Statistical  Area — 
Comprises  one  or  more  counties 
containing  either  a' place  with  at  least 
50,000  inhabitants,  or  an  lubanized  area 
and  a  metropolitan  area  of  at  least 
100,000  (75,000  in  New  England). 
Contiguous  counties  are  included  if  they 
have  close  social  and  economic  links 
with  the  area's  population  nucleus. 
(U.S.  Bureau  of  the  Census,  Factfinder 
for  the  Nation,  CFF  No.  8,  March  1991.) 

Minority  Community-Based 
Organization — A  pubUc  or  private 
nonprofit  community-based  minority 
organization  or  a  local  affiliate  of  a 
national  minority  organization  that  has: 
a  governing  board  composed  of  51 
percent  or  more  racial/ethnic  minority 
members,  a  significant  niunber  of 
minorities  in  key  program  positions, 
and  an  established  record  of  service  to 
a  racial  and  ethnic  minority  community. 

Minority  Populations — Asian/Pacific 
Islanders,  Blacks,  Hispanics,  and 
American  Indians/ Alaska  Natives. 
(OMB  Statistical  Policy  [)irective  No. 
15) 

Pro)ect  Requirements 

Each  project  funded  under  this 
demonstration  grant  is  to: 

1.  Carry  out  activities  to  improve  the 
ability  of  health  care  providers  and 
other  health  care  professionals  to 
delivery  linguistically  and  culturally 
competent  health  care  services  to  the 
target  population.  Potential  activities 
may  include:  language  and  cultural 
competency  training  and  curricula 
development  using  traditional  and 
innovative  training  models,  such  as  CD- 
ROMs,  on-line  formats  for  continuing 
education;  bilingvial  health  access  or 
health  promotion  information  in  the 
native  language;  and  on-site 
interpretation  services. 

2.  Carry  out  activities  to  educate  the 
target  population  on  the  basic  principles 
of  managed  care  plans  and  services 
available  within  the  targeted  region. 
Potential  activities  may  include: 
utilizing  culturally  and  linguistically 
appropriate  informational/ 
communication  technologies,  such  as 
mass  media,  public  service 
announcements  and  neighborhood 
outreach  and  electronic  systems 
including  kiosks,  as  an  educational  tool; 
and  conducting  fonuns/seminars  to 
promote  information  exchange  among 
managed  care  organizations,  health  care 
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providers,  advocacy  groups,  and 
coDsmners. 

3.  Have  an  established,  formal  linkage 
"with  a  health  care  facility,  prior  to 
submission  of  an  application,  for  the 
purpose  of  ensuring  that  the  target 
population  is  provided  with  a 
continuum  of  support  for  receiving 
appropriate  health  care  services. 
Evidence  of  an  established  Unkage 
should  include  signed  letters  of 
agreement  written  specifically  to 
address  the  proposed  projects  and 
relevant  activities. 

4.  Have  clearly  defined  and 
docimfiented  roles  for  the  applicant 
(minority  community-based 
organization),  the  health  care  facility 
and  any  other  primary  entity  relevant  to 
the  proposed  model. 

5.  Develop  an  evaluation  plan  to 
assess  process  and  outcome  data. 

Um  of  Grant  Funds 

Budgets  of  up  to  $100,000  total  costs 
(direct  and  indirect)  per  year  may  be 
requested  to  cover  costs  of:  personnel, 
consultants,  supplies,  equipment,  and 
grant-related  travel.  Funds  may  not  be 
used  for  medical  treatment, 
construction,  building  alterations,  or 
renovations.  All  budget  requests  must 
be  fully  justified  in  terms  of  the 
proposed  goals  and  objectives  and 
include  a  computational  explanation  of 
how  costs  were  determined. 

CHteria  for  Evaluating  Applications 

Review  of  Applications:  Applications 
will  be  screened  upon  receipt.  Those 
tliat  are  judged  to  be  incomplete, 
nooresponsive  to  the  announcement  or 
nonconforming  will  be  returned  without 
comment.  Each  organization  may 
submit  no  more  than  one  proposal 
under  this  announcement.  If  an 
organization  submits  more  than  one 
proposal  all  will  be  deemed  ineligible 
and  returned  without  comment. 
Accepted  applications  will  be  reviewed 
for  technical  merit  in  accordance  with 
PHS  policies.  Applications  will  be 
evaluated  by  an  Objective  Review  Panel 
chosen  for  Uieir  expertise  in  minority 
health  and  managed  care,  and  their 
understanding  of  the  unique  health 
problems  and  related  issues  confronted 
by  the  limited-English-proficient,  racial 
and  ethnic  populations  in  the  United 
States. 

Applicants  are  advised  to  pay  close 
attention  to  the  specific  program 
guidelines  and  general  and 
supplemental  instructions  provided  in 
the  application  kit. 

Application  Review  Criteria:  The 
technical  review  of  applications  will 
consider  the  following  generic  factors: 


Factor  1:  Background  (15%) 

Adequacy  of:  demonstrated 
knowledge  of  the  problem  at  the  local 
level;  demonstrated  need  within  the 
proposed  community  and  target 
population;  demonstrated  support  and 
established  linkages  in  order  to  conduct 
proposed  model;  and  extent  and 
documented  outcome  of  past  e^orts/ 
activities  with  the  target  population. 

Factor  2:  Goals  and  Objectiyes  (15%) 

Delineation  of  specific  objectives 
which  are  consistent  with  the  goals  of 
the  program,  and  are  measurable  and 
outcome-oriented. 

Factor  3:  Methodology  (35%) 

Comprehensiveness  of  proposed  work 
plan  and  specific  activities  for  each 
objective.  Adequacy  of  the  time  line  in 
relation  to  the  objectives  and  program 
evaluation.  Extent  to  which  the 
applicant  demonstrates  access  to  the 
target  population.  Adequacy  of  the 
established  linkages  to  provide  the 
services.  Delineation  and  clarity  of 
defined  roles  for  the  applicant  and  the 
linked  health  care  facility. 

Factor  4:  Evaluation  (20%) 

Thoroughness,  feasibility  and 
appropriateness  of  the  evaluation  design 
from  a  methodological  and  data 
collection  perspective.  Extent  to  which 
the  design  allows  a  generalized 
conclusion  regarding  the  outcomes  in 
achieving  the  goals  and  objectives  of  the 
project.  Potential  for  replication  in  other 
health  care  settings  for  the  target 
population. 

Factor  5:  Management  Plan  (15%) 

Capability  of  the  applicant 
organization  for  program  management 
and  evaluation  of  the  project.  Evidence 
of  capabilities  would  be  adequacy  of: 
proposed  management,  frontline  and 
evaluation  staff  qualifications  or 
requirements  of  "to  be  hired"  staff; 
proposed  staff  level  of  effort;  and 
background  and  experience  of  proposed 
staff  relevant  to  proposed  activities. 

Award  Criteria 

Funding  decisions  will  be  determined 
by  the  Deputy  Assistant  Secretary  of 
Minority  Health.  Office  of  Minority 
Health  and  will  take  imder 
consideration:  the  recommendations/ 
ratings  of  the  review  panels,  geographic 
and  race/ethnicity  distribution,  and 
health  problem  areas  having  the  greatest 
impact  on  minority  health.  Consistent 
with  the  Congressional  intent  of  Public 
I^w  101-527.  section  1707(c)3.  special 
consideration  will  be  given  to  projects 
targeting  Asian,  American  Samoan,  and 
other  Pacific  Islander  populations. 


Special  consideration  will  also  be  given 
to  projects  proposed  to  be  implemented 
in  Empowerment  Zones/Empowerment 
Communities. 

Reporting  and  Other  Requirements 

General  Reporting  Requirements 

A  successful  applicant  imder  this 
notice  will  submit:  (1)  an  aimual 
progress  report  and  Financial  Status 
Report,  and  (2)  a  final  project  report  and 
Financial  Status  Report  in  the  format 
established  by  the  Office  of  Minority 
Health,  in  accordance  with  provisions  of 
the  general  regulations  which  apply 
under  "Monitoring  and  Reporting 
Program  Performance,"  45  CFR  Part  74, 
Subpart  J,  with  the  exception  of  State 
and  local  governments  to  which  45  CFR 
Part  92,  Subpart  C  reporting 
requirements  apply. 

Provision  of  Smoke-Free  Workplace  and 
Non-use  of  Tobacco  Products  by 
Recipients  of  PHS  Grants 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-fi«e  workplace  and  to 
promote  the  nonuse  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  Public 
Health  Systems  Reporting  Requirements 
which  have  been  approved  by  the  Office 
of  Management  and  Budget  under  No. 
0937-0195.  Under  these  requirements,  a 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  commimity- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based,  nongovernmental 
applicants  are  required  to  submit,  no 
later  than  the  Federal  due  date  for 
receipt  of  the  application,  the  following 
information  to  the  head  of  the 
appropriate  state  and  local  health 
agencies  in  the  area(s)  to  be  impacted: 
(a)  a  copy  of  the  face  page  of  the 
applications  (SF  424).  (b)  a  summary  of 
the  project  (PHSIS).  not  to  exceed  one 
page,  which  provides:  (1)  a  description 
of  the  population  to  be  served,  (2)  a 
summary  of  the  services  to  be  provided. 
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(3)  a  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies.  Copies  of  the 
letters  forwarding  the  PHSIS  to  these 
authorities  must  be  contained  in  the 
application  materials  submitted  to  the 
Office  of  Minority  Health. 

State  Reviews 

This  program  is  subject  to  the 
requirements  of  EO  12372.  Executive 
Order  12372  allows  States  the  option  of 
setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certain  Federal 
programs.  The  application  kit  to  be 
made  available  under  this  notice  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  include  a  State  Single  Point  of 
Contact  (SPOC)  in  the  State  for  review. 
Applications  (other  than  federally 
recognized  Indian  tribes)  should  contact 
their  SPOCs  as  early  as  possible  to  alert 
them  to  the  prospective  applications 
and  receive  any  necessary  instructions 
on  the  State  process.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  by 
the  Office  of  Minority  Health's  Grants 
Management  Officer.  The  Office  of 
Minority  Health  does  not  guarantee  that 
it  will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  that 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs,"  Executive  Order 
12372.  and  45  CFR  Part  100  for  a 
description  of  the  review  process  and 
requirements.) 

OMB  Catalog  of  Federal  Domestic 
Assistance 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  Niunber  for  the  Bilingual  and 
Bicultural  Service  Demonstration 
Program  is  93.105. 

Dated:  January  23, 1997. 
Qay  E.  Simpaon,  Jr., 
Deputy  Assistant  Secretary  for  Minority 
Health. 

[FR  Doc.  97-3522  Filed  2-11-97;  8:45  am] 
BNJJNQ  CODE  41S0-17-M 


Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  Activities  and  Research 
at  Department  of  Energy  (DOE)  Sitae: 
Hanford  Heaith  Effects  Sut)committee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Agency  for  Toxic 


Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  five  meetings. 

Name:  Citizens  Advisory  Committee  on 
Public  Health  Service  Activities  and 
Research  at  IX}E  Sites:  Hanford  Health 
Effects  Subcommittee  (HHES). 

Dates:  February  20, 1997.  February  21, 
1997,  9:30  a.m.-12:30  p.m. 

Times:  9  a.m.-5  pjn.;  6:30  p.m.-8:30  p.m. 

Place:  Red  Lion  Hotel/)antzen  Beach,  909 
N.  Hayden  Island  Drive,  Portland,  Oregon 
97217.  Same  Location. 

Tel:  503/283-4466. 

Fax:  503/283-4743. 

Dates:  May  8, 1997,  May  9, 1997, 9:30 
a.m.-3:30  p.m. 

Times:  9  a.m.-5  p.m.,  6:30  p.m.-8:30  p.m. 

Pyace:  Cavanaugh's  at  Columbia  Center, 
1101  Columbia  Center  Boulevard, 
Kennewick,  Washington  99336.  Same 
Location. 

Tel:  509/783-0611. 

Fax:  509/735-3087. 

Dates:  July  24, 1997.  July  25, 1997, 9:30 
a.m.-3:30  p.m. 

Times:  9  a.m.-5  p.m.,  6:30  p.m.-a:30  p.m. 

Place:  Marines'  Memorial  Club,  609  Sutter 
Street  (at  Mason),  San  Francisco,  California 
94102. 

Tei;  415/673-6672. 

Fax:  415/441-3649. 

Dates:  October  9, 1997.  October  10, 1997, 
9:30  a.m.-3:30  p.m. 

Times:  9  a.m.-5  p.m.,  6:30  p.m.-8:30  p.m. 

Place:  Coeur  d'Alene  Inn,  West  414 
Appleway,  Coeur  d'Alene,  Idaho  83814. 
Same  Location. 

Tel:  208/765-3200. 

Fax:  208/664-1962. 

Dates:  December  11, 1997.  December  12, 
1997,  9:30  a.m.-3:30  p.m. 

Times:  9  a.m.-5  p.m.,  6:30  p.m.-6:30  p.m. 

P/ace;  Madison  Hotel,  515  Madison  Street, 
Seattle,  Washington  98104.  Same  Location 

Tel:  206/583-0300. 

Fax.  206/624-8125. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  rooms 
accommodate  approximately  150  people. 

Background 

A  Memorandum  of  Understanding 
(MOU)  was  signed  in  October  1990  and 
renewed  in  November  1992  between 
ATSDR  and  DOE.  The  MOU  delineates 
the  responsibilities  and  procedures  for 
ATSDR's  public  health  activities  at  DOE 
sites  required  under  sections  104, 105, 
107,  and  120  of  the  Comprehensive 
Environmental  Response. 
Compensation;  and  Liability  Act 
(CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on.  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 


and  disease  registries,  health  educaticm, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE.  the 
Department  of  Health  and  Human 
Services  (HHS)  has  been  given  the 
responsibihty  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents -of 
commimities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

Purpose 

This  subcommittee  is  charged  with 
providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the 
Administrator,  ATSDR.  regarding 
community.  American  Indian  tribes, 
and  labor  concerns  p)ertaining  to  CDC's 
and  ATSDR's  public  health  activities 
and  research  at  this  DOE  site.  Activities 
shall  focus  on  providing  a  forum  for 
community,  American  Indian  Tribal, 
and  labor  interaction  and  serve  as  a. 
vehicle  for  community  concern  to  be 
expressed  as  advice  and 
recommendations  to  CDC  and  ATSDR. 

Matters  To  Be  Discussed 

Agenda  items  include:  ATSDR's 
proposed  medical  monitoring  program. 
ATSDR's  planning  for  an  exposure 
subregistry  program,  and  solicitations  of 
subcommittee  concerns  to  be  addressed 
by  ATSDR  and  CDC.  There  will  also  be 
updates  from  the  Inter-tribal  Council  on 
Hanford  Health  Projects,  and  reports 
from  the  following  Work  Groups: 
Outreach/Spedal  Populations.  Public 
Health  Activities,  and  Health  Studies. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  an  administrative  delay. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Linda  A.  Cames.  Health  Council 
Advisor,  ATSDR,  E-28. 1600  Qifton 
Road,  NE.,  Atlanta,  Georgia  30333, 
telephone  404/639-0730.  FAX  404/639- 
0759. 

Dated:  February  5, 1997. 
Carolyn  J.  RuswU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
(FR  Doc  97-3472  Filed  2-11-97;  8:45  am] 
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Administration  on  Aging 

{Progrvn  Announcement  No.  AoA-97-1] 

Fiscal  Year  1997  Program 
Announcement;  Availability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 

ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications  to 
demonstrate  models  that  assist  retired 
persons  to  serve  in  their  commimities  as 
volunteer  expert  resources  and 
educators  in  combatting  health  care 
waste,  fraud  and  abuse. 

SUMMARY:  The  Administration  on  Aging 
announces  that  it  will  hold  a 
competition  for  cooperative  agreement 
awards  for  model  projects  that 
demonstrate  effective  ways  of  utilizing 
retired  persons  as  expert  resources  and 
educators  in  commmiity  efforts  to 
combat  health  care  waste,  freud,  and 
abuse.  In  accordance  with  Senate  Report 
104-368.  the  Health  Care  Financing 
Administration  will  transfer  funds  to 
the  Administration  on  Aging  to  facilitate 
a  collaboration  of  aging  network 
agencies,  health  insurance  counseling 
programs,  senior  centers,  and  other 
appropriate  entities  in  carrying  out  the 
demonstration  program. 

The  deadline  date  for  the  submission 
of  applications  is  April  11, 1997. 
Prospective  applicants  should  note  that, 
consistent  with  the  terms  of  Senate 
Repojt  104-368,  preference  will  be 
given  to  projects  to  be  carried  out  by 
consortia  headed  by  agencies/ 
organizations  representative  of  health 
insurance  counseling  programs,  area 
agencies  on  aging,  and  other  senior 
advocacy  efforts.  Agencies/ 
organizations  representative  of  senior 
centers  should  also  have  prominent 
roles  in  the  consortia  since  Senate 
Report  104-368  further  provides  that 
senior  centers  should  be  the  test  sites  in 
at  least  one-half  of  the  model  projects 
funded. 

Application  kits  are  available  by 
writing  to:  Department  of  Health  and 
Human  Services,  Administration  on 
Aging,  Office  of  Governmental  Affairs 
and  Elder  Rights.  330  Independence 
Avenue,  S.W..  Room  4254.  Washington. 
DC  20201.  Please  include  an 
organizational  capability  statement. 

Dated:  February  6, 1997. 
Xobyn  L  Stone. 

Acting  Assistant  Secretary  for  Aging. 
(FR  Doc.  97-3437  Filed  2-11-97;  8:45  am] 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  718] 

Traumatic  Brain  Injury  Surveillance 
Program  Notice  of  Availat>llity  of 
Funds  for  Fiscal  Year  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availabiUty  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  for  population-based  data 
systems  for  Traumatic  Brain  Injury 
(TBI).  The  intent  of  the  program  is  to 
further  develop  a  multi-state, 
population-based  surveillance  system 
for  TBI  Uiat  began  in  FY  1995.  The 
development  of  population-based 
surveillance  for  TBI  fulfills,  in  part, 
activities  mandated  in  Public  Law  104- 
166.  The  Traumatic  Brain  Injury  Act. 
enacted  in  1996.  This  program  will 
serve  two  purposes: 

Part  I — To  enhance  existing  State  or 
territory  surveillance  systems  for  TBI.  to 
ensure  they  are  population-based  and 
provide  high  quality,  useful  data. 

Part  II— To  develop  TBI  surveillance 
systems  in  States  or  territories  that  have 
not  received  past  funding  from  CDC  for 
this  purpose  and  have  legal  authority  to 
collect  TBI  data  but  have  litUe  or  no 
surveillance  infrastructure.  CDC  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  "Healthy  People  2000."  a 
national  activity  to  reduce  morbidity 
and  mortality  and  to  improve  the 
quality  of  life.  This  announcement  is 
related  to  the  priority  areas  of 
Unintentional  Injury,  Violent  and 
Abusive  Behavior,  and  Surveillance  and 
Data  Systems.  (For  ordering  a  copy  of 
"Healthy  People  2000."  see  the  section 
"WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.") 

Authority 

This  program  is  authorized  under 
sections  301. 317.  391.  and  392,  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241.  247b.  280b.  and  280b-l)  as 
amended,  including  Pub.  L.  104-166. 

Smoke-Free  Woriqplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Pub.  L. 
103-227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


Eligible  Applicants 

Eligible  applicants  are  the  official 
State  public  health  agencies  or  other 
State  agencies  or  departments.  This 
includes  the  District  of  Columbia, 
American  Samoa,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Federated  States  of  Micronesia.  Guam, 
the  Northern  Mariana  Islands,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau. 

State  agencies  applying  under  this 
announcement  that  are  other  than  the 
official  State,  health  department  must 
provide  written  concurrence  for  the 
application  bom  the  official  State  health 
agency. 

Only  one  application  from  each  State 
may  enter  the  review  process  and  be 
considered  for  an  award  under  this 
program.  Applicants  may  apply  for 
either  Part  I  or  Part  II  funding  as  most 
appropriate,  but  not  both. 

For  Part  I.  applicants  who  are  funded 
under  Aimouncement  526  are  not 
eligible  for  this  program. 

For  Part  H,  applicants  who  have 
received  past  hinding  for  TBI 
Surveillance  from  CDC  (from  the 
National  Center  for  Injury  Prevention 
and  Control  (NCIPC)  or  the  National 
Center  for  Environmental  Health 
(NCEH))  are  not  eligible  for  this 
program. 

AvailabiUty  of  Funds 

Approximately  $1,550,000  is  available 
in  FY  1997  to  fund  up  to  eleven  awards 
under  Parts  I  and  II  of  this 
announcement: 

Part  I — Approximately  $1,200,000  is 
available  in  FY  1997  to  fund  six  to  eight 
awards  to  enhance  existing  State 
surveillance  systems  for  TBI.  It  is 
expected  that  the  average  award  will  be 
$150,000,  ranging  from  $125,000  to 
$175,000. 

Part  n— Approximately  $350,000  is 
available  in  FY  1997  to  ftmd  two  to 
three  awards  to  assist  in  planning  TBI 
surveillance  systems.  It  is  expected  that 
the  average  award  will  be  $115,000. 
ranging  from  $90,000  to  $125,000. 

Projects  are  expected  to  begin  on  or 
about  August  1, 1997.  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Funds  may  be  used  for  personnel 
services,  supplies,  equipment,  travel, 
subcontracts,  and  services  directly 
related  to  project  activities.  Project 
funds  cannot  be  used  to  supplant  other 
existing  funds  for  surveillance  or 
registry  activities,  for  construction  costs, 
or  to  lease  or  purchase  facilities  or 
space. 


UMI 
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Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Funding  Preferences:  During  the 
selection  process  CDC  will  mtd^e  every 
effort  to  ensure  a  balanced  geographic 
distribution. 

Use  of  Funds 

Prohibition  on  use  of  CDC  funds  for 
certain  gun  control  activities:  The 
Departments  of  Labor,  Health  and 
Human  Services,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
1997  specifies  that:  "None  of  the  funds 
made  available  for  injury  prevention 
and  control  at  the  Centers  for  Disease 
Control  and  Prevention  may  be  used  to 
advocate  or  promote  gun  control." 

Anti-Lobbying  Act  requirements 
prohibit  lobbying  Congress  with 
appropriated  Federal  monies. 
Specifically,  this  Act  prohibits  the  use 
of  Federal  funds  for  direct  or  indirect 
communications  intended  or  designed 
to  influence  a  Member  of  Congress  with 
regard  to  specific  Federal  legislation. 
This  prohibition  includes  the  funding 
and  assistance  of  public  grassroots 
campaigns  intended  or  designed  to 
influence  Members  of  Congress  with 
regard  to  specific  legislation  or 
appropriation  by  Congress. 

hi  addition  to  the  restrictions  in  the 
Anti-Lobbying  Act,  CDC  interprets  the 
new  language  in  the  CEXD's  1997 
Appropriations  Act  to  mean  that  CDC's 
funds  may  not  be  spent  on  political 
action  or  other  activities  designed  to 
affect  the  passage  of  specific  Federal, 
State,  or  local  legislation  intended  to 
restrict  or  control  the  purchase  or  use  of 
firearms. 

Background  and  Definitions 

Background 

Among  all  types  of  injury,  traumatic 
brain  injury  is  most  likely  to  result  in 
death  or  permanent  disability.  The 
incidence  and  prevalence,  severity,  and 
cost  indicate  that  these  injuries  are 
important  pubUc  health  problems.  TBI 
is  also  preventable. 

•  Some  estimates  and  studies  of 
incidence  have  indicated  that  traumatic 
brain  injuries  may  result  in  260,000 
hospitalizations  and  52,000  deaths  each 
year. 

•  The  severity  of  the  nonfatal  injuries 
is  shown  by  estimates  that  each  year 
70,000  to  90,000  people  sustain  TBI 
residting  in  permanent  disability. 

•  The  costs  of  TBI — acute  care, 
rehabiUtation,  chronic  care,  and  indirect 
costs — are  imknown  but  certainly 
enormous.  One  estimate  suggests  that 
head  injuries  impose  an  annual 


economic  burden  of  $37  billion  in  direct 
and  indirect  costs.  These  estimates  of 
cost  fail  to  account  for  the  extraordinary 
losses  experienced  by  the  families  and 
friends  of  those  who  have  died  or 
sustained  disability  from  TBI. 

•  Injuries  are  largely  preventable.  The 
leading  causes  of  TBI  are  motor- vehicle 
crashes,  falls,  and  violence. 

Despite  the  magnitude  of  the  problem 
of  TBI,  surveillance  systems  in  only  a 
few  U.S.  jurisdictions  are  adequately 
monitoring  its  impact.  In  the  past,  most 
of  the  data  on  TBIs  have  been  collected 
in:  (1)  Hospital-based  clinical  case 
series,  (2)  epidemiological  studies 
restricted  to  particular  times  and 
locales,  (3)  registries  maintained  by 
government  agencies  responsible  for 
providing  services  for  persons  with 
these  injuries,  and  (4)  state-based  public 
health  surveillance  systems  for  TBI. 

Hospital-based  clinical  case  series. 
Data  collected  at  hospitals  treating 
persons  with  Central  Nervous  System 
(CNS)  injuries  have  been  used  mainly  to 
assess  clinical  course,  treatment  efficacy 
and  quality  of  care.  Usually  these  data 
are  not  collected  from  all  the  hospitals 
serving  a  geographic  area;  instead  these 
data  include  only  persons  who  present 
at  a  particular  hospital  or  group  of 
hospitals  for  treatment.  Thus,  the  data 
may  be  unrepresentative  of  injury 
occiurence  in  the  entire  population  of 
the  geographic  area.  They  provide  no 
information  on  persons  in  the  area  who 
fail  to  receive  treatment  at  the  hospitals 
collecting  the  data,  persons  whose 
characteristics  may  differ  substantially 
&t)m  those  who  do  receive  treatment  at 
these  hospitals. 

Epidemiological  Studies.  Although 
epidemiological  studies  designed  to 
estimate  the  incidence  of  TBI  have  been 
useful,  published  studies  have  been 
limited  to  certain  geographic  areas  and 
to  earher  time  periods,  lliese  studies, 
althotigh  valuable  in  defining  the  size  of 
the  problem  and  describing  etiologies  of 
injury,  have  not  been  ongoing. 
Therefore,  they  have  not  provided 
sufficient  data  to  define  patterns  in  TBI 
over  time,  to  assess  changes  in  such 
patterns,  and  to  evaluate  the 
effectiveness  of  current  prevention 
programs.  Furthermore,  in  specialized 
studies,  investigators  have  used  varying 
definitions  of  TBI  and  inclusion  criteria, 
making  comparison  across  studies  (and 
therefore  across  jurisdictions)  difficult. 
Studies  of  these  injuries  have  produced 
a  broad  range  of  incidence  estimates. 

Service-based  registries.  Until 
recently,  TBI  case  reports  were  often 
collected  in  registries  developed  to  plan 
and  provide  for  patient  and  family 
services.  These  were  often  collected  by 
agencies  of  State  government  not 


involved  in  traditional  public  health 
prevention  activities  (e.g.,  mental 
health,  vocational  rehabihtation,  and 
other  rehabiUtation  services).  Because  of 
the  service  delivery  focus  of  registries, 
Uttle  information  was  collected  on  the 
etiologies  of  injuries,  limiting  the 
usefulness  of  these  data  for  prevention 
program  planning.  These  data  are 
seldom  used  for  public  health  program 
planning. 

State-based  Surveillance.  Over  the 
past  several  years,  many  States  have 
responded  to  the  need  for  better  TBI 
data  by  developing  public  health 
surveillance  systems — some  efforts 
growing  out  of  previous  registry  efforts. 
These  data  systems  are  just  bediming  to 
provide  ongoing  population-based 
incidence  and  etiologic  information  that 
is  useful  to  plan  and  evaluate  pubUc 
health  programs.  Building  on  these 
efforts,  in  1995,  CDC  funded  four  States 
to  conduct  ongoing  population-based 
surveillance  for  TBI.  Methods  of  data 
collection  vary  among  these 
surveillance  systems,  some  employing  -^ 
legal  reporting  requirements  for  CNS 
injiuies  similar  to  reporting 
reqturements  for  certain  communicable 
diseases,  some  using  existing  hospital 
discharge  data  systems  or  trauma 
registries,  and  some  relying  on  a 
combination  of  these  methods. 

Definitions 

Traumatic  Brain  Injury  (TBI)  and 
essential  data  elements  for  TBI 
surveillance  are  fuUy  defined  in  CDC's 
"Guidelines  for  Surveillance  of  Central 
Nervous  System  Injury."  For  ordering  a 
copy  of  the  Guidelines,  see  the  sections 
"WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION"  and  "TRAUMATIC 
BRAIN  INJURY  SURVEILLANCE 
REFERENCES." 

Surveillance  is  the  ongoing, 
systematic  collection,  analysis,  and 
interpretation  of  health  data  necessary 
for  designing,  implementing,  and 
evaluating  pubUc  health  programs. 

Hospital  discharge  data  (HDD)  are 
siunmary  data  compiled  by  hospitals  for 
all  patients  admitted  and  discharged. 
These  data,  which  are  usually  entered  in 
a  computer  data  base  maintained  by 
each  hospital,  include  information  on 
patient  age,  sex,  residence,  diagnoses 
coded  according  to  the  International 
Classification  of  Diseases,  9th  Revision, 
CUnical  Modification  (ICD-9-CM 
codes),  services  provided,  service 
charges,  and  dates  of  hospital  admission 
and  discharge.  In  some  jurisdictions, 
hospital  discharge  data  are  compiled 
fit>m  all  patients  in  all  hospitals  and  are 
maintained  in  a  centraUzed,  population- 
based,  data  collection  system.  In  other 
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jurisdictions,  these  data  are  only 
separately  maintained  by  each  hospital. 

Purpose 

The  purpose  of  this  program  is  to 
improve  the  quality  and  availability  of 
TBI  data: 

Part  I — To  enhance  existing  TBI 
surveillance  systems  in  order  to  develop 
a  multi-state  surveillance  system  which 
will  use  common  case  definitions  and 
data  base.  This  surveillance  system  will 
better  define  the  magnitude  of  TBI  at  a 
national  level,  define  the  spectrum  of 
severity  of  injury,  better  define 
populations  at  high  risk,  and  define  the 
distribution  of  external  causes  of  injury 
in  order  to  plan  injury  control  programs 
addressing  prevention  and  service 
provision.  CDC's  Guidelines  for  Central 
Nervous  System  Injury  Surveillance  will 
be  the  standards  used. 

Part  n— To  develop  new  TBI 
siuveillance  systems  in  States  or 
territories  with  authority  to  collect  TBI 
data  but  which  have  had  no  prior 
funding  from  CDC  to  develop  TBI 
surveillance  and  which  have  little  or  no 
TBI  surveillance  infrastructure.  These 
State-based  surveillance  systems  will 
also  become  part  of  the  multi-state 
surveillance  system  described  under 
Part  I  by  the  end  of  the  project  period. 
CDC's  Guidelines  for  Central  Nervous 
System  Injury  Surveillance  will  be  the 
standards  used. 

Program  Requirements 

Part  I — The  applicant  must: 

1.  Demonstrate  the  existence  of  a 
statewide  (or  territory-wide)  population- 
based  TBI  surveillance  system  or  a 
population-based  TBI  surveillance 
system  in  a  geo-political  jurisdiction  of 
1.5  million  people  or  more. 

2.  Document  that  legislation  and/or 
regulations  are  in  place  which  support 
cxirrent  collection  of  TBI  data,  and 
protect  the  confidentiality  of  this  data. 

3.  Demonstrate  the  availability  of  at 
least  one  year  of  TBI  data  from  the  TBI 
surveillance  system  (from  calendar  year 
1993, 1994,  or  1995). 

Part  n — The  applicant  must: 
Document  that  legislation  and/or 
regulations  are  in  place  which  support 
c\urent  collection  of  TBI  data,  and 
protect  the  confidentiality  of  this  data. 

Both  Part  I  and  Part  II  applicants  are 
to  provide  a  1  page  Summary  which 
includes: 

1.  Type  of  Federal  assistance 
requested:  Part  I  or  Part  11. 

2.  A  succinct,  but  informative, 
response  to  each  application  program 
requirement. 

An  affirmative  response  to  each 
requirement  is  required  to  qualify  for 
the  full  objective  review.  This  page 


should  be  included  as  the  first  page  of 
the  application  and  titled  "Program 
Requirements." 

Cooperative  Activities 

In  conducting  activities  to  achieve  the 
purposes  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.  (CDC 
Activities). 

Parti 

Recipients  of  awards  under  Part  I  of 
this  annoimcement  will  develop  an 
enhanced  statewide  (or  territory-wide) 
population-based  TBI  surveillance  or 
population-based  TBI  siuveillance 
within  a  geo-political  jurisdiction  of  1.5 
milhon  or  more. 

A.  Recipient  Activities  include  but 
will  not  be  limited  to: 

1.  Conduct  surveillance  for  TBI  using 
the  definitions  and  variables  as  defined 
in  the  CDC  Guidelines  for  Central 
Nervous  System  Injury  Surveillance. 
Recipients  will  collect  information 
addressing  demographics,  etiology, 
severity  and  outcome. 

2.  Access  and  use  mortality  data  and 
hospital  patient  data,  using  vital  records 
(death  certificates  and/or  multiple- 
cause-of-death  data)  and  linking  them  to 
hospital  discharge  data  to  produce  a 
non-duplicative  data  base  for  the 
population  under  surveillance. 

3.  Evaluate  the  surveillance  system  for 
completeness  and  validity  of  data 
collected  using  methods  described  in 
"GuideUnes  for  Evaluating  Surveillance 
Systems." 

4.  Develop  and  submit  an  annual 
report  of  the  analysis  of  surveillance 
data. 

5.  Compile  and  submit  timely  case- 
level  surveillance  data  yearly  (in  each 
budget  period)  to  CDC  for  use  in  a 
multi-state  TBI  surveillance  data  base 
formatted  per  CDC  Guidelines  for 
Central  Nervous  System  Injury 
Surveillance. 

6.  Develop  a  yearly  work  plan  which 
includes  measurable  objectives  with 
appropriate  time  lines  and  associated 
activities. 

B.  CDC  Activities: 

1.  Provide  technical  assistance  for 
effective  surveillance  program  plaiining 
and  management  and  for  application  of 
the  CDC  Guidelines  for  Central  Nervous 
System  Injury  Surveillance. 

2.  Provide  technical  assistance  to 
evaluate  the  surveillance  system  for 
completeness  and  validity. 

3.  Maintain  multi-state  data  base  to 
develop  TBI  rates  and  other  information 
for  reports  and  other  publications,  when 
appropriate.  Standard  practices  for  co- 


authorship  and  publication  among  CDC 
and  participating  recipients  will  be 
followed  according  to  the  Manual 
Guide — General  Administration  No. 
CDC-69,  Authorship  of  CDC  or  ATSDR 
Publications  (12/1/95). 

Partn 

Recipients  of  awards  under  Part  II  of 
this  announcement  will  develop 
statewide  (or  territory-wide)  population- 
based  TBI  surveillance  or  population- 
based  TBI  surveillance  within  a  geo- 
poUtical  jurisdiction  of  1.5  million  or 
more. 

A.  Recipient  Activities  include  but  are 
not  limited  to: 

1.  Develop  and  implement  a  3-year 
plan  to  conduct  TBI  surveillance  using 
the  CDC  Guidelines  for  Central  Nervous 
System  Injury  Surveillance.  Recipients 
will  be  expected  to  collect  information 
addressing  demographics,  etiology, 
severity  and  outcome. 

2.  Use  mortality  data  and  hospital 
patient  data,  using  vital  records  (death 
certificates  and/or  multiple-cause-of- 
death  data]  and  linking  them  to  hospital 
discharge  data  to  produce  a  non- 
duplicative  data  base  for  the  population 
under  surveillance. 

3.  Develop  and  submit  an  annual 
report  on  progress  of  the  developing  TBI 
surveillance  system. 

4.  Compile  and  submit  case-level 
surveillance  data  to  CDC  in  a  timely 
manner  for  usein  a  multi-state  TBI 
surveillance  data  base  formatted  per 
CDC  Guidelines  for  Central  Nervous 
System  Injury  Surveillance. 

5.  Where  applicable,  evaluate  the 
surveillance  system  for  completeness 
and  vfdidity  of  data  collected  using 
methods  described  in  "Guidelines  for 
Evaluating  Surveillance  Systems." 

6.  Develop  a  yearly  work  plan  which 
includes  measurable  objectives  with 
appropriate  time  lines  and  associated 
activities. 

B.  CDC  Activities: 

1.  Provide  technical  assistance  for 
effective  surveillance  program  planning 
and  management  and  for  application  of 
the  CDC  Guidelines  for  Central  Nervous 
System  Injury  Surveillance. 

2.  Provide  technical  assistance  for 
data  management  and  analysis. 

3.  Maintain  multi-state  data  base  to 
develop  TBI  rates  and  other  information 
for  reports  and  other  publications,  when 
appropriate.  Standard  practices  for  co- 
authorship  and  publication  among  CDC 
and  participating  recipients  will  be 
followed  according  to  the  Manual 
Guide — General  Administration  No. 
CDC-69,  Authorship  of  CDC  or  ATSDR 
Publications  (12/1/95). 
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Technical  Reporting  Requirements 

An  original  and  two  copies  of  semi- 
annual progress  reports  are  required  of 
all  awardees.  Time  lines  for  the  semi- 
annual reports  will  be  established  at  the 
time  of  award.  Final  financial  statiis  and 
performance  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Branch, 
Procurement  and  Grants  Office,  OX:. 

Semi-annual  progress  reports  should 
include: 

A.  A  brief  program  description. 

B.  A  listing  of  program  goals  and 
objectives,  accompanied  by  a 
comparison  of  the  actual 
accomplishments  related  to  the  goals    - 
and  objectives  established  for  the 
period. 

C.  If  established  goals  and  objectives 
were  not  accomplished  or  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  fiom 
the  project. 

D.  Other  pertinent  information, 
including  the  status  of  completeness, 
timeliness  and  quality  of  data, 
published  annual  reports  firom 
surveillance  efforts,  as  well  as  other 
materials  published  related  to  the 
surveillance  system. 

For  Part  II,  any  other  information 
about  the  progress  of  siu^^eillance 
system  development  should  be 
included. 

Application  Content 

The  entire  application,  including 
appendices,  should  not  exceed  60  pages 
and  the  Proposal  Narrative  section 
contained  therein  should  not  exceed  25 
pages.  The  first  page  of  the  application 
should  contain  the  response  to  the 
Program  Requirements  section  and  be 
marked  "Program  Requirements."  Pages 
should  be  clearly  numbered  and  a 
campiete  index  to  the  application  and 
any  appendices  includefd.  The  project 
narrative  section  must  be  double- 
spaced.  The  original  and  each  copy  of 
the  apphcation  must  be  submitted 
imstapled  and  unbound.  All  materials 
must  be  typewritten,  double-spaced, 
with  unreduced  type  (font  size  10  point 
or  greater)  on  8W  by  11"  paper,  with 
at  least  1"  margins,  headers  and  footers, 
and  printed  on  one  side  only. 

The  applicant  should  provide  a 
detailed  description^  first-year 
activities  and  briefly  describe  fut\ire- 
year  objectives  and  activities. 

Part  I— Application  Content 

A.  Provide  a  1  page  Abstract  which 
includes: 
1.  Existing  resources  for  the  program. 


2.  Major  objectives  and  components 
for  the  pro(>osed  program. 

B.  Proposal  Narrative  (not  to  exceed 
25  double-space  pages  excluding  the 
budget  narrative  and  appendices):  This 
section  should  include: 

1.  A  brief  description  of  the  needs  for 
TBI  surveillance  Mnthin  the  jurisdiction 
applying  for  assistance. 

2.  A  description  of  the  existing  TBI 
siuveillance  program  within  the 
jurisdiction,  including  the  foUoviring: 

a.  Existing  staff  and  brief  summary  of 
their  qualifications. 

b.  Methods  of  case  ascertainment  and 
data  collection,  including: 

(1)  Case  definition. 

(2)  Data  elements  collected. 

(3)  Sources  of  data  used  to  ascertain 
cases. 

(4)  Other  soiut»s  of  data  used  to 
provide  additional  information  on  cases. 

c.  A  brief  siunmary  of  any  data 
analyses  completed. 

d.  A  brief  summary  of  any  evaluations 
of  surveillance  data  quality  or 
timeliness. 

3.  A  description  of  goals  and  si>ecific, 
measurable,  and  time-linked  objectives 
for  the  proposed  surveillance  program. 
Any  proposed  enhancements  of  the 
program  should  be  noted.  A  schedule  of 
attainment  should  be  included. 

4.  A  description  of  methods  to 
achieve  the  proposed  surveillance 
program  objectives.  This  must  include 
at  least  the  foUov^ring: 

a.  Proposed  staff  and  qualifications.  If 
staff  are  to  be  hired,  assiu-anoes  from  the 
agency  that  position(s)  are  available  and 
can  be  filled  in  a  timely  manner  must 
be  included. 

b.  Proposed  methods  of  case 
ascertainment  and  data  collection, 
including: 

(1)  The  TBI  case  definition  and  its 
consistency  with  the  CDC  case 
definition. 

(2)  A  listing  of  data  elements 
proposed  to  be  collected.  This  should 
include  (but  need  not  be  limited  to)  data 
elements  contained  in  the  core  variables 
of  the  CDC  Guidelines  for  Central 
Nervous  System  Injury  Surveillance. 
Data  element  formats  must  be  consistent 
with  the  CDC  Guidelines.  At  a 
minimum,  data  elements  collected  for 
every  case  should  include  birth  date, 
age,  sex,  county  (or  zip  code)  of 
residence.  ICD-9  or  ICD-9-CM 
diagnostic  codes,  dates  of  hospital 
adinission  and  discharge  (if  appUcable) 
or  dates  of  injury  and  death  (if 
applicable),  and  type  of  hospital 
discharge  disposition  (if  applicable).  It 
is  also  expected  that  in  at  least  a 
representative  sample  of  reported  cases, 
additional  data  elements  will  be 
collected  describing  injury  cause  (using 


either  E-codes  or  CDC  etiology  codes), 
severity,  and  outcome,  as  described  in 
the  CDC  Guidelines.  Other  data 
elements  may  be  collected  electively 
(e.g.,  medical  service  charges). 

13]  All  sources  of  data  mat  would  be 
used  to  ascertain  cases.  At  a  minimum 
this  should  include  vital  records  (death 
certificates  and/or  multiple-cause-of- 
death  data)  and  hospital  discharge  data. 
Hospital  discharge  data  may  be  obtained 
from  state-wide  hospital  discharge  data 
systems,  or  may  be  obtained  directly 
from  all  individual  hospitals  within  the 
jurisdiction  that  provide  acute  care  for 
brain  injuries. 

(4)  All  other  sources  of  data  that 
would  be  used  to  provide  additional 
information  on  cases.  At  a  minimum 
this  should  include  hospital  medical 
records,  which  may  be  reviewed  in  a 
representative  sample  of  cases.  Other, 
optional  sources  of  data  might  include, 
for  example,  police' reports  or  medical 
examiner  records. 

(5)  A  brief  description  of  the  sampling 
strategy  proposed  to  obtain  additional 
case  information  from  medical  records 
and  other  data  sources  (see  previous 
section).  This  is  important  to  validate 
case  reports  and  collect  additional  data 
concerning  injury  risk  factors,  causes, 
severity,  and  outcome.  Because  of  the 
time  required  to  abstract  such  records 
and  the  large  number  of  reported  cases, 
it  is  not  expected  that  all  reported  cases 
be  abstracted.  Sampling  strategies 
should  ensure  representativeness  of  the 
sample,  but  may  involve  more  intensive^ 
sampling  of  some  strata  with  fewer 
reported  cases  (e.g.,  moderate  and 
severe  cases).  The  qualifications  of  data 
abstractors  and  quality  control  of  this 
data  collection  should  be  addressed. 

c.  Evidence  of  legal  authority  to 
conduct  all  aspects  of  surveillance, 
including  authority  that  gives  the 
applicant  access  to  and  authority  to 
collect  all  necessary  vital  records  data, 
hospital  discharge  data,  and  medical 
records  within  the  jurisdiction  and 
protect  the  confidentiality  of  this  data. 
A  letter  from  the  official  State  public 
health  agency  or  other  State  agency  or 
department  or  frt)m  the  Attorney 
General's  Office  assuring  that 
appropriate  State  authorities  exist 
should  be  provided,  which  dtes 
relevant  language  fiom  State  laws  and/ 
or  r^ulations.  Appropriate  State 
authorities  at  a  minimum  must  provide 
proof  of  the  ability  to  collect  and  protect 
the  confidentiality  of  essential  data  fiom 
State  death  certificates,  hospital 
discharge  data,  and  hospital  medical 
records  for  all  cases  of  traumatic  brain 
injury  occiuring  in  the  State. 

d.  A  description  of  the  applicant's 
capability  for  the  entry,  management, 
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processing  and  analysis  of  data, 
including  a  description  of  computer 
hardware  and  software  resources;  a 
description  of  methods  and  timeline  to 
ensure  timely  delivery  of  edited  case- 
level  data  to  CDC. 

e.  Appropriate  letters  of  commitment, 
such  as  letters  from  agencies  that  will 
provide  the  project  with  essential  data 
or  access  to  data. 

f.  A  brief  description  of  the  proposed 
use  of  data  for  injury  prevention 
programs. 

5.  A  description  of  plans  to  evaluate 
the  attainment  of  proposed  objectives, 
including  plans  to  evaluate  the 
sensitivity  and  predictive  value  positive 
of  case  ascertainment  and  the 
completeness  and  quality  of  data. 

6.  A  detailed  first-year  budget  and 
narrative  justification  with  future 
annual  projections.  Budgets  should 
include  costs  for  travel  for  two  project 
staff  to  attend  one  nfeeting  in  Atlanta 
with  CDC  staff. 

Part  n— Application  Content 

A.  Provide  a  1  page  Abstract  which 
includes: 

1.  Existing  resources  for  the  program. 

2.  Major  objectives  and  components 
for  the  proposed  program. 

B.  Proposal  Narrative  (not  to  exceed 
25  double-space  pages  excluding  the 
budget  narrative  and  appendices).  This 
Section  should  include: 

1.  A  brief  description  of  the  needs  for 
TBI  surveillance  within  the  jurisdiction 
applying  for  assistance. 

2.  A  description  of  the  existing  TBI 
surveillance  resources  within  the 
jurisdiction,  including  the  following: 

a.  Existing  staff  and  brief  summary  of 
their  qualifications. 

b.  Available  TBI  data,  including: 

(1)  Case  definition  (s). 

(2)  Data  elements  collected. 

(3)  Sources  of  data  used  to  ascertain 
cases. 

c.  A  brief  siunmary  of  any  available 
analyses  of  TBI  data. 

3.  A  description  of  goals  and  specific, 
measurable,  and  time-linked  objectives 
for  the  development  of  TBI  surveillance. 
A  schedule  of  attainment  should  be 
included. 

4.  A  description  of  planned  activities 
to  address  the  objectives  to  develop  TBI 
siuveillance.  This  must  include  at  least 
the  following: 

a.  Proposed  staff  and  qualifications.  If 
staff  are  to  be  hired,  assurances  from  the 
agency  that  position(s)  are  available  and 
can  be  filled  in  a  timely  manner  must 
be  included. 

b.  Proposed  methods  of  case 
ascertainment  and  data  collection, 
including: 

(1)  The  TBI  case  definition,  consistent 
with  the  CDC  case  definition. 


(2)  A  hsting  of  data  elements 
proposed  to  be  collected.  This  should 
include  (but  need  not  be  limited  to)  data 
elements  contained  in  the  core  variables 
of  the  CDC  Guidelines  for  Central 
Nervous  System  Injury  Surveillance. 
When  data  are  submitted  to  CDC,  they 
must  be  in  a  format  consistent  with  the 
CDC  Guidelines. 

(a)  At  a  minimum,  data  elements 
collected  for  every  case  should  include 
birth  date,  age,  sex,  county  (or  zip  code) 
of  residence.  ICD-9  or  ICD-9-CM 
diagnostic  codes,  dates  of  hospital 
admission  and  discbarge  (if  applicable) 
or  dates  of  injury  and  death  (if 
applicable),  and  tjrpe  of  hospital 
discharge  disposition  (if  applicable).  It 
is  expected  that  population-based  data 
including  these  variables,  obtained  by 
linking  hospital  discharge  data  with 
vital  records  data,  will  be  compiled  and 
submitted  in  a  timely  manner,  but  no 
later  than  the  end  of  the  project  period. 

(b)  It  is  also  expected  tnat  in  at  least 
a  representative  sample  of  reported 
cases,  including  moAidity  and 
mortahty,  additional  data  elements  will 
be  collected  describing  injury  cause 
(using  either  E-codes  or  (3X3  etiology 
codes),  severity,  and  outcome,  as 
described  in  the  CDC  Guidelines. 

(3)  All  sources  of  data  that  would  be 
used  to  ascertain  cases.  At  a  minjinum 
this  should  include  vital  records  (death 
certificates  or  multiple-cause-of-death 
data)  and  hospital  discharge  data. 
Hospital  discharge  data  may  be  obtained 
from  state-wide  hospital  discharge  data 
systems,  or  may  be  obtained  directly 
from  all  individual  hospitals  within  the 
jiuisdiction  that  provide  acute  care  for 
head  injuries. 

(4)  All  other  sources  of  data  that 
would  be  used  to  provide  additional 
information  on  cases.  At  a  minimum 
this  should  include  hospital  medical 
records,  which  may  be  reviewed  in  a 
representative  sample  of  cases.  Other, 
optional  sources  of  data  might  include 
poUce  reports  or  medical  examiner 
records. 

(5)  A  brief  description  of  plans  to 
develop  a  sampling  strategy  to  obtain 
additional  case  information  from 
medical  records  and  other  data  sources 
(see  previous  section). 

c.  Evidence  of  legal  authority  to 
conduct  all  aspects  of  surveillance, 
including  authority  that  gives  the 
applicant  access  to  and  authority  to 
collect  all  necessary  vital  records  data, 
hospital  discharge  data,  and  medical 
records  within  the  jurisdiction  and 
protect  the  confidentiality  of  this  data. 
A  letter  from  the  official  State  public 
health  agency  or  other  State  agency  or 
department  or  from  the  Attorney 
General's  Office  assuring  that 


.appropriate  State  authorities  exist 
should  be  provided,  which  dtes 
relevant  language  bom  State  laws  and/ 
or  regulations.  Appropriate  State 
authorities  at  a  minimum  must  provide 
proof  of  the  ability  to  collect  and  protect 
the  confidentiality  of  essential  data  from 
State  death  certificates,  hospital 
discharge  data,  and  hospital  medical 
records  for  all  cases  of  traumatic  brain 
injury  occurring  in  the  State. 

d.  A  description  of  the  applicant's 
plans  to  develop  capability  for  the  entry, 
management,  processing  and  analysis  of 
data,  including  a  description  of 
computer  hardware  and  software 
resources;  a  description  of  methods  and 
timeline  to  ensure  timely  delivery  of 
edited  case-level  data  to  CDC. 

e.  Appropriate  letters  of  commitment, 
such  as  letters  from  agencies  that  vtrill 
provide  the  project  with  essential  data 
or  access  to  data. 

f.  A  description  of  the  proposed  use 
of  data  for  injury  prevention  programs. 

5.  A  description  of  plans  for  a  process 
evaluation  of  the  attainment  of  proposed 
objectives. 

6.  A  detailed  first-year  budget  and 
narrative  justification  with  futine 
aimual  projections.  Budgets  should 
include  costs  for  travel  for  two  project 
staff  to  attend  one  meeting  in  Atlanta 
with  CDC  staff. 

Evaluation  Criteria 

Upon  receipt,  applications  for  Part  I 
and  Part  11  will  be  reviewed  by  CDC  staff 
for  completeness  and  affirmative 
responses  as  outlined  under  the 
previous  heading,  "PROGRAM 
REQUIREMENTS."  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  returned  to  the 
applicant  without  further  consideration. 

An  Objective  Review  of  applications 
that  are  successful  in  the  preliminary 
review  will  then  be  conducted 
according  to  the  following  criteria: 

Part  I— Evaluation  Criteria 

1 .  Needs  Assessment  (5  points) 

The  extent  to  which  the  applicant 
describes  the  impact  of  TBI  in  the 
applicant's  jurisdiction  and  the  need  for 
TBI  data  for  public  health  programs. 

2.  Existing  Surveillance  Program  and 
Resources  (25  points) 

The  ciurent  status  of  the  applicant's 
existing  TBI  surveillance  program,  and 
the  degree  to  which  it  can  be  adapted  to 
serve  the  requirements  and  purposes  of 
this  cooperative  agreement.  Important 
issues  include  access  to  critical  data 
sources  (vital  records,  hospital 
discharge  data,  and  medical  records); 
established  relationships  between  the 
applicant  and  data  providers  (including 
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letters  of  support);  legal  authcHlty  to 
obtain  and  protect  die  confidentiality  of 
data;  oirrentness  of  existing  TBI 
morbidity  and  mortality  data  analyzed 
by  age,  sex,  and  cause;  ability  to 
characterize  the  external  cause,  severity, 
and  outcome  of  TBI  (e.g.,  by  abstracting 
data  from  medical  records  in  a 
representative  sample  of  reported  cases); 
and  established  relationships  with  TBI 
advocacy  and  prevention  organizations 
and  programs. 

3.  Goals  and  Objectives  (10  points) 

The  extent  to  which  objectives  are 
specific,  achievable,  practical, 
measiueble,  time-linked,  and  consistent 
with  the  overall  purposes  described  in 
this  announcement. 

4.  Methods  and  Activities  (30  points) 

The  extent  that  the  proposed  methods 
and  activities  can  achieve  the  proposed 
objectives,  consistent  with  the  purposes 
of  this  announcement.  The  extent  to 
which  clear  explanations  of  appropriate 
methods  addressing  case  ascertainment 
and  data  collection,  TBI  case 
definition(s),  data  elements,  sources  and 
availability  of  data,  sampling  methods, 
legal  authority  for  surveillance  activities 
and  to  protect  confidentiahty,  and  data 
processing  and  analysis  are  provided. 

5.  Project  Management  and  Staffing  (20 
points) 

The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  identified 
training  needs  or  plan,  and  job 
descriptions  and  curricula  vitae  for  both 
proposed  and  current  staff  indicate 
ability  to  carry  out  the  objectives  of  the 
program.  Assurances  that  proposed 
positions  are  available  and  can  be  filled 
in  a  timely  manner. 

6.  Evaluation  (10  points) 

The  degree  to  which  the  applicant 
includes  adequate  plans  to  evaluate  the 
attainment  of  proposed  objectives, 
including  plans  to  evaluate  the 
sensitivity  and  predictive  value  positive 
of  case  ascertainment  and  the 
completeness  and  quality  of  data. 

7.  Budget  (not  scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  stated  objectives  and 
proposed  activities. 

Part  H— Evaluation  Criteria 

1 .  Needs  Assessment  (1 0  points) 

The  extent  to  which  the  applicant 
describes  the  impact  of  TBI  in  the 
apphcant's  jurisdiction  and  the  need  for 
IBI  data  for  public  health  programs. 


2.  Existing  Surveillance  Resources  (20 
points) 

The  potential  of  the  apphcant's 
existing  TBI  smveillance  activities  and 
resources  to  serve  the  reqtiirements  and 
purposes  of  this  cooperative  agreement. 
Critical  issues  include  availabiUty  of 
and  access  to  critical  data  sources  (vital 
records,  hospital  discharge  data,  and 
medical  records),  and  legal  authority  to 
obtain  and  protect  the  confidentiality  of 
data. 

3.  Goals  and  (Xijectives  (15  points) 

The  extent  to  which  objectives  are 
specific,  achievable,  practical, 
measurable,  time-linked,  and  consistent 
with  the  overall  purposes  described  in 
this  annoimcement. 

4.  Methods  and  Activities  (30  points) 

The  extent  that  the  proposed  plans 
and  activities  can  achieve  the  proposed 
objectives  for  surveillance,  consistent 
with  the  purposes  of  this 
aimouncement.  The  extent  to  which 
clear  explanations  of  appropriate 
methods  addressing  case  ascertainment 
and  data  collection,  TBI  case 
definition(s),  data  elements,  sources  and 
availability  of  data  (including  letters  of 
support),  legal  authority  for  surveillance 
activities  and  to  protect  confidentiahty, 
and  data  processing  and  analysis  are 
provided. 

5.  Project  Management  and  Staffing  (15 
points) 

The  extent  to  which  proposed 
staffing,  organizational  structure,  staff 
experience  and  background,  identified 
training  needs  or  plan,  and  job 
descriptions  and  auricula  vitae  for  both 
proposed  and  current  staff  indicate 
ability  to  carry  out  the  objectives  of  the 
program.  Proposed  staffing  should 
include  epidemiologic  and  data 
management  capacity.  Assurances  that 
proposed  positions  are  available  and 
can  be  filled  in  a  timely  manner. 

6.  Evaluation  (10  points) 

The  degree  to  which  the  appUcant 
includes  adequate  plans  for  a  process 
evaluation  of  the  attainment  of  proposed 
objectives. 

7.  Budget  (not  scored) 

The  extent  to  whiclTthe  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  stated  objectives  and 
proposed  activities.    _ 

Executive  Order  12372  Review 

Apphcations  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 


review  of  proposed  Federal  «««i«t«nf?ff 
applications.  Applicants  should  contact  ■ 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
apphcant  is  advised  to  contact  the  SPOC 
for  each  affected  State.  A  current  Ust  of 
SPOCs  is  included  in  the  apphcation 
kit.  If  SPOCs  have  any  State  process 
recommendations  on  apphcations 
submitted  to  CDC.  they  should  send 
them  to  Ron  S.  Van  Duyne,  Ckants 
Management  Officer,  Grants 
Management  Branch,  Prociuement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  no 
later  than  60  days  after  the  apphcation 
deadline.  The  Program  Announcement 
Number  and  Program  Title  should  be 
referenced  on  the  doaunent.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  the  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reportiiig 
Requirements 

This  program  is  not  subject  to  the 
PubUc  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.136. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  coUection  of 
information  from  10  or  more  individuals 
and  funded  by  the  coop)erative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Joanne  A.  Wojcik,  Grants 
Management  Speciahst,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-13,  Atlanta,  GA  30305,  on  or 
before  April  16, 1997. 

1.  Deadline:  Apphcations  shall  be 
considered  as  meeting  the  deadhne  if 
they  are  either; 

a.  Received  on  or  before  the  deadline 
date;  or 
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b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  le^bly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications: 

Applications  that  do  not  meet  the 
criteria  in  l.a.  or  l.b.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  reference  to  Annoimcement  716. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  applications  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  business 
management  technical  assistance  may 
be  obtained  from  Joanne  Wojcik,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-13, 
Atlanta,  GA  30305,  telephone  (404) 
842-6535  or  internet  address 
<jcw6©cdc.gov>. 

Programmatic  technical  assistance 
may  be  obtained  bom  David  J. 
Thurman,  M.D.,  M.P.H.,  Division  of 
Acute  Care,  Rehabilitation  Research, 
and  Disability  Prevention,  National 
Center  for  Injury  Prevention  and 
Control,  Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Mailstop  F-41,  Atlanta, 
GA  30341-3724.  telephone  (770)  488- 
4031  or  internet  address 
<dxt9@cdc.gov>. 

This  and  other  CDC  aimoimcements 
are  available  through  the  CDC  homepage 
on  the  Internet.  The  address  for  the  CDC 
homepage  is  <http7/www.cdc.gov>. 

CDC  will  not  send  appUcation  kits  by 
facsimile  or  express  mail. 

Please  refer  to  Annoimcement  716 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  017-001-00473-1) 
referenced  in  the  "INTRODUCTION" 
through  the  Superintendent  of 
Documents,  Government  Printing 


Office.  Washington,  DC  20402-9325. 
telephone  (202)  512-1800. 

Dated:  February  6. 1997. 

Joaoph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Traumatic  Brain  Inlury  Surveillance 
Refierences 

Methods  and  Key  Resources 

Thurman  DJ.  Sniezek  JE,  Johnson  D, 
Greenspan  A,  Smith  SM.  Guidelines 
for  Surveillance  of  Central  Nervous 
System  Injury.  Atlanta:  Centers  for 
Disease  Control  and  Prevention,  1995, 

Klaucke  DN.  Buehler  JW,  Thacker  SB,  et 
al.  Guidelines  for  evaluating 
surveillance  systems.  MMWR 
1988;37(s-5):l-18. 

Health  Care  Financing  Administration. 
International  Classification  of 
Diseases,  9th  Revision,  Clinical 
Modification,  Third  Edition. 
Washington,  DC:  U.S.  Department  of 
Health  and  Himian  Services,  1989. 

Epidemiologic  Studies  and  Reviews 

Kraus,  JF.  Epidemiology  of  head  injtuy . 
In  Cooper,  PR,  ed..  Head  Injury,  Third 
Edition.  Baltimore:  Williams  and 
Wilkins.  1993;  1-25. 

Sosin  DM.  Sniezek  JE,  Waxweiler  RJ. 
Trends  in  death  associated  with 
traumatic  brain  injury,  1979  through 
1992.  JAMA  1995;  273:1778. 

PubUshed  epidemiologic  studies  of 
TBI  are  also  reviewed  in  the  article 
"Epidemiology  of  Traimiatic  Brain 
Injury  in  the  United  States"  located  at 
the  Internet  website  of  the  National 
Center  for  Injury  Prevention  and  Control 
<http://www.cdc.gov/ncipc/dacrrdp/ 
tbi.htm>. 

Centers  for  Disease  Control  and 
Prevention.  Traumatic  Brain  Injury — 
Colorado,  Missouri,  Oklahoma,  and 
Utah.  1990-93.  MMWR  1997;  46(1):8- 
11. 

How  to  Obtain  a  Copy  of  the  CDC 
Guidelines  for  Surveillance  of  Central 
Nervous  System  Injury: 

A  copy  of  these  Guidelines  can  be 
obtained  either  by  calling  770-488- 
4031,  by  submitting  the  "NCIPC 
Publications  Order  Form"  through  the 
Internet  website  of  the  National 

Center  for  Injury  Prevention  and 
Control  <http://www.cdc.gov/ncipc/ 
pub-res/pubsav.htm>.  or  by  writing  to 
the  Division  of  Acute  Care, 
Rehabilitation  Research,  and  Disability 
Prevention,  National  Center  for  Injury 
Prevention  and  Control.  Centers  for. 
Disease  Control  and  Prevention  (CDC). 


4770  Buford  Highway.  NE.,  Mailstop  F- 
41.  Atlanta.  GA  30341-3724. 

(FR  Doc.  97-3473  Filed  2-11-97;  8:45  am] 
BILUNQ  CODE  4ie9-1S-P 


Administration  for  Children  and 
Famiiies 

Ctiildren'8  Bureau/National  Center  on 
Child  Abuse  and  Neglect  Proposed 
Research  Priorities  for  Fiscal  Years 
1997-2001 

agency:  Administration  on  Children. 
Youth  and  Families  (ACYF). 
Administration  for  Children  and 
Families  (ACF).  HHS. 
ACTION:  Notice  of  proposed  child  abuse 
and  neglect  research  priorities  for  fiscal 
years  1997-2001. 

summary:  The  National  Center  on  Child 
Abuse  and  Neglect/Children's  Bureau 
(NCCAN/CB)  within  the  Administration 
on  Children,  Youth  and  Families 
(ACYF)  announces  the  proposed 
priorities  for  research  on  the  causes, 
prevention,  assessment,  identification, 
treatment,  cultural  and  socio-economic 
distinctions,  and  the  consequences  of 
child  abuse  and  neglect. 
NOTE:  The  National  Center  on  Child 
Abuse  and  Neglect  (NCCAN)  was 
established  in  1974  to  carry  out  the 
functions  of  the  Child  Abuse  Prevention 
and  Treatment  Act  (CAPTA).  Pursuant 
to  Pub.  L.  104-235,  the  Child  Abuse 
Prevention  and  Treatment  Act 
Amendments  of  1996,  the  Office  on 
Child  Abuse  and  Neglect  (OCAN)  will, 
in  the  near  future,  be  established  by  the 
Secretary  for  the  purpose  of 
coordinating  the  functions  and  activities 
of  CAPTA,  replacing  NCCAN. 

Section  104(a)(2)  of  CAPTA.  as 
amended  by  Pub.  L.  104-235.  requires 
the  Secretary  to  publish  proposed 
priorities  for  research  activities  for 
public  comment  and  allow  60  days  for 
public  comment  on  such  proposed 
priorities.  The  proposed  priorities  are 
being  annoimced  for  the  five  year  period 
that  corresponds  to  the  authorization 
period  for  CAPTA.  Because  the  amount 
of  Federal  funds  available  for 
discretionary  activities  in  Fiscal  Years 
1997-2001  is  expected  to  be  limited, 
respondents  are  encouraged  to 
recommend  how  the  proposed  issues 
should  be  prioritized. 

A^  research  issues  arise  or  new  issues 
emerge  through  consultation  with  other 
entities,  additional  annoimcements  of 
proposed  priorities  will  be  published  for 
public  comment. 

The  actual  solicitation  of  grant 
applications  will  be  published 
separately  in  the  Federal  Register  for 
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each  fiscal  year.  Solicitations  for 
contracts  mil  be  annoiinced,  at  later 
dates,  in  the  Commerce  Business  Daily. 
No  proposals,  concept  papers,  or  other 
forms  of  application  should  be 
submitted  at  this  time. 

No  acknowledgment  will  be  made  of 
the  comments  submitted  in  response  to 
this  notice,  but  all  comments  received 
by  the  deadline  will  be  reviewed  and 
given  thoughtful  consideration  in  the 
preparation  of  the  final  funding 
priorities  for  the  announcements.  The 
names  and  addresses  of  all  those  who 
submit  comments  will  be  added  to  the 
mailing  list  for  receiving  copies  of  the 
final  program  announcements  when 
they  are  published. 
DATES:  In  order  to  be  considered, 
comments  must  be  received  no  later 
than  April  14, 1997. 
ADDRESSES:  Comments  should  be  sent 
to:  James  A.  Harrell,  E)eputy 
Commissioner,  Administration  on 
Children,  Youth  and  Families. 
Attention:  CB/NCCAN,  PO  Box  1182, 
Washington.  DC.  20013. 

Electronic  comments  may  be  sent  to: 
<comments@acf.dhhs.gov> 

If  you  comment  electronically  and 
wish  to  be  added  to  the  mailing  list, 
please  include  a  street  address. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  addition  to  projects  funded  imder 
priority  areas  selected  as  a  result  of  this 
announcement,  NCCAN/CB  may 
continue  discretionary  funding  for: 

•  The  National  Clearinghouse  on 
Child  Abuse  and  Neglect  Information; 

•  The  National  Resource  Center  on 
Child  Maltreatment; 

•  Future  phases  of  the  Consortium  for 
Longitudinal  Studies  of  Child 
Maltreatment; 

•  The  National  Data  Archive  on  Child 
Abuse  and  Neglect;  and 

•  The  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS) 
technical  assistance  and  technical 
support  program. 

NCCAN/CB  will  continue  to  pursue 
Interagency  Agreements  to  develop 
collaborative  research  with  other 
Federal  agencies  to  carry  out  an 
interdisciplinary  program  of  research 
that  is  designed  to  provide  information 
needed  to  better  protect  children  from 
abuse  or  neglect  and  to  improve  the 
well-being  of  abused  or  neglected 
children.  NCCAN/CB  also  will  continue 
to  participate  in  the  development  of  a 
Federal  framework  for  child  welfare 
research  and  an  ACF  strategic  research 
agenda  on  child  abuse  and  neglect. 

In  addition,  NCCAN/CB  explicitly 
acknowledges  on-going  analytic  work 


with  the  National  Incidence  Study 
(NIS),  the  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS).  and  the 
Adoption  and  Foster  Care  Analysis  and 
Reporting  System  (AFCARS)  data 
collection  projects  that  will  inform 
several  of  the  topics  described  below. 
Comments  about  research  topics  and 
futiue  activities  should  be  addressed  in 
light  of  this  ongoing  work.  TTie  relevant 
topics  include:  recurrence  (the  numbers 
and  characteristics  of  children  and 
families  in  both  substantiated  and 
unsubstantiated  reports  that  return  to 
the  system)  and  patterns  of  recurrence 
(repeat  substantiations,  as  well  as 
unsubstantiated  cases  that  retiun  as 
substantiated  cases)  which  will  be 
topics  of  analysis  in  the  NCANDS 
Detailed  Case  Data  Component  (DCDC) 
in  the  coming  year;  the  removal  of 
children  and  abuse  and  neglect  in  foster 
care  will  be  examined  by  cross-waUcing 
data  between  NCANDS  and  AFCARS; 
mandated  reporter  characteristics  and 
child  characteristics,  as  correlates,  will 
be  explored  through  further  analysis  of 
both  NCANDS  and  NIS  data;  and  court 
activity  related  to  substantiated 
reporting  will  be  explored  through 
additional  analyses  of  NCANDS  data. 

Information  on  these  and  other  prior 
and  continuing  projects  supported  by 
NCCAN/CB  as  well  as  on  other  studies 
of  child  maltreatment  are  available 
through  the  National  Clearinghouse  on 
Child  Abuse  and  Neglect  Information. 
PO  Box  1182.  Washington,  DC.  20013 
(1-800-394-3366). 

The  proposed  research  priority  areas 
which  follow  have  been  developed  in 
consultation  with  several  entities  and 
from  several  sources. 

•  The  1996  reauthorization  of 
CAPTA.  section  104. 

•  The  National  Research  Council 
(NRC).  Commission  on  Behavioral  and 
Social  Sciences  and  Education 
(CBASSE),  Panel  on  Research  on  Child 
Abuse  and  Neglect  report, 
Understanding  Child  Abuse  and 
Neglect.  This  report  was  produced  by 
CBASSE  in  response  to  a  request  from 
ACYF  to  undertake  a  comprehensive 
review  and  synthesis  of  research  on 
child  abuse  and  neglect  and  to 
recommend  research  needs  and 
priorities  for  the  remainder  of  the 
decade.  Over  the  last  several  years, 
NCCAN/CB  has  responded  to  individual 
recommendations  as  funding  allowed. 
NCCAN/CB  will  continue  to  address  the 
concerns  raised  in  the  NRC  rejjort.as 
appropriate. 

•  Reviews  of  ciurent  literature  on 
child  abuse  and  neglect. 

•  Findings  from  recently  completed 
studies. 

•  Recommendations  from  the  field. 


•  Meetings  with  other  Departmental 
units  and  professional  organizations. 

NCCAN/CB  will  continue  to  examine 
the  recommendations  from  these 
various  sources  in  light  of  other  ongoing 
efforts  and  the  applicabihty  of  the 
recommendations  to  Fedei^  research 
goals. 

n.  Proposed  Child  Abuse  and  Neglect 
Research  Priorities  for  Fiscal  Yean 
1997-2001 

A.  Legislative  Topics: 

A  niunber  of  research  topics  are 
suggested  in  the  1996  reauthorization  of 
CAPTA,  section  104.  Comments  are 
requested  on  the  feasibility  of  these 
topics  for  research,  their  pertinence  to 
the  field,  and  their  likelihood  to 
promote  innovative  research  that 
increases  our  understanding  of  all 
aspects  of  child  maltreatment. 

The  Research  Frame:  In  general,  all 
NCCAN/CB  sponsored  research  must  fit 
within  an  overall  frame  of  research  on 
the  nature  and  scope  of  child  abuse  and 
neglect;  the  causes,  prevention, 
assessment,  identification,  treatment, 
cultiual  and  socio-economic 
distinctions,  and  consequences  of  child 
abuse  and  neglect;  appropriate,  effective 
and  culturally  sensitive  investigative, 
administrative,  and  judicial  procedures 
with  respect  to  cases  of  child  abuse;  and 
the  national  incidence  of  child  abuse 
and  neglect.  These  areas  of  inquiry 
underlie  all  other  questions  and  apply 
especially  to  inquiries  that  are 
investigator-initiated,  as  described 
below  in  section  C. 

Mandated  Reporting:  Because  entry 
into  the  child  protective  services  system 
may  be  affected  by  factors  in  addition  to 
those  specific  to  an  incident,  research 
which  explores  these  other  factors  will 
elucidate  the  entry,  service,  re-entry, 
and  flow  processes  experienced  by 
children  and  their  families.  Mandated 
reporting,  for  example,  affects  the 
niunber  of  reports  made,  the  gateways 
into  child  protective  services,  and  the 
allocation  of  resources  in  relation  to  the 
number  of  reports  accepted  for 
investigation. 

State  child  protective  services  (CPS) 
data  show  significant  differences  in  the 
reporting  patterns  and  substantiation 
rates  for  different  reporting  sources.  For 
instance  in  an  analysis  of  all  reports 
investigated  by  CPS  in  10  States  in 
1993.  it  was  found  that  60  percent  of 
reports  from  legal  and  law  enforcement 
professionals  were  substantiated  or 
indicated  versus  45  percent  of  reports 
from  educators.  (Child  Abuse  and 
Neglect  Case  Level  Data  1993:  Working 
Paper  1). 
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Questions  about  mandated  reporting 
include  those  that  explore  the  extent  to 
which  the  lack  of  adequate  resources 
and  the  lack  of  adequate  training  of 
individuals  required  by  law  to  report 
suspected  cases  of  child  abuse  have 
contributed  to  the  inability  of  a  State  to 
respond  effectively  to  serious  cases  of 
child  abuse  and  neglect. 

Unsubstantiated,  unfounded,  and 
false  reports:  Unsubstantiated, 
unfounded,  and  falsely  reported  cases  of 
child  abuse  and  neglect  put 
considerable  stress  on  the  children  and 
families  who  are  the  subjects  of  the 
reports,  but  also  put  stresses  on  the 
child  protective  service  system  itself.  At 
this  time,  we  have  very  little  knowledge 
of  the  relationship  between  reports, 
however  false,  unsubstantiated  or 
imfoimded,  and  future  maltreatment 
and  system  entry.  Research  questions 
might  inquire  about:  the  extent  to  which 
the  number  of  unsubstantiated, 
unfoimded,  and  falsely  reported  cases  of 
child  abuse  or  neglect  contribute  to  the 
inability  of  a  child  welfare  system  or 
child  protective  services  system  to 
respond  effectively  to  serious  cases  of 
child  abuse  or  neglect;  the  extent  to 
which  and  the  pathways  by  which 
unsubstantiated  reports  return  as  more 
serious  cases  of  child  abuse  or  neglect. 

Reports  in  the  context  of  family  court 
proceedings:  Some  reports  occur  in  a 
context  of  divorce,  custody  or  other 
family  court  proceedings.  NCXL\N/CB  is 
interested  in  the  interaction  between 
this  venue  and  the  child  protective 
services  system.  Research  might  be  at 
the  individual,  case,  or  system  level.  - 
Questions  might  include:  How  does 
family  history  with  a  child  protective 
services  system  relate  to  family  court 
proceedings?  Does  entry  into  the  child 
protective  services  system  via  the  family 
court  gateway  have  a  relationship  to 
particular  case  outcomes?  What  is  the 
relationship,  if  any,  between 
unsubstantiated,  unfoimded,  and  false 
reports  and  families  involved  in 
divorce,  custody,  or  other  family  court 
actions? 

Substitute  care:  NCCAN/CB  is 
interested  in  the  relationship  between 
child  protective  service  systems  and 
other  child  welfare  programs  as  well  as 
a  more  detailed  look  at  differentiated 
effects  within  substitute  care 
experiences.  Research  interests  include: 
What  is  the  context,  incidence,  and 
prevalence  of  child  physical,  sexual, 
and  emotional  abuse  and  physical  and 
emotional  neglect  occurring  in 
substitute  care?  Because  substitute  care 
is  itself  a  service,  are  children  in 
substitute  care  referred  for  and  receiving 
additional  services  related  to  the 
precipitating  incident  or  additional 


incidents  of  abuse  and  neglect?  What  is 
the  efBcacy  of  those  additional  services 
in  terms  of  safety,  permanency,  and 
child  well-being  outcomes  and  does 
efficacy  have  a  relationship  to  either  the 
type  of  abuse  precipitating  the 
placement,  demographic  characteristics 
of  the  child  (e.g.,  age,  sex.  disability),  or 
characteristics  of  the  substitute 
placement  (e.g.,  relative  care,  licensing, 
certification). 

Substantiated  cases:  Substantiated 
cases  of  child  maltreatment  represent  a 
particular  sector  of  the  child  protective 
service  population.  NCCAN/CB  is 
interested  in  funding  research  that 
explores  system  and  sequelae  questions 
with  substantiated  case  samples,  which 
may  answer  such  questions  as:  Can 
"system  history"  and  "client 
characteristics"  be  used  to  make 
predictions  about  future  service  needs 
and  system  usage?  What  are  the  nimiber 
and  characteristics  of  substantiated 
cases  that  result  in  a  judicial  finding  of 
child  abuse  or  neglect  or  related 
criminal  court  convictions? 

B.  Other  Topics 

Child  Safety  and  Child  Fatality: 
NCCAN/CB  is  interested  in  research  that 
explores  ways  to  understand  the  nature 
and  scope  of  child  abuse  and  neglect 
that  results  in  fatalities  or  permanent 
disabilities  and  systemic  responses  to 
child  fatalities.  Questions  might  include 
those  which  would  explore  reducing 
fatalities  by  asking  questions  about 
efficacious  placement  of  siblings  or 
termination  of  parental  rights  (TPR),  as 
well  as  more  prevention-oriented 
questions,  including  those  which 
explore  the  context  of  home  and 
community  environments  related 
especially  to  other  forms  of  violence  and 
the  availability  of  a  continuum  of 
comprehensive  community  preventive 
and  treatment  services.  Other  research 
interests  include:  explorations  of  the 
relationship  of  child  fatality  or  serious 
injuries  to  placement  and  TPR 
decisions;  and  "best  practices"  and 
model  development  for  safety 
assessment.  Recommendations  are 
requested  on  the  ability  to  sustain  a 
research  focus  on,  and  the  usefulness  of 
a  focus  on,  variables  related  to 
strengths-based  programming  and 
resiliency  characteristics  at  the  family 
level  especially  as  they  are  related  to 
placement  and  TPR. 

Co-occurrence:  Suggestions  for 
additional  research  questions  as  well  as 
comments  are  sought  on  research 
exploring  the  nature  of  the  pathways 
between  the  co-occurrence  of  child 
maltreatment  and  substance  abuse  and/ 
or  domestic  violence  as  those  pathways 
relate  to  the  prevention  of  child 


maltreatment,  assessment  of  co- 
occurrence, treatment  or  intervention, 
and  system  responses  to  co-occurrence 
(including  demands  on  treatment, 
training,  and  resources).  Preliminary 
questitms  might  include:  What  are  the 
variety  of  system  responses  to 
identifying,  as  a  dynamic  issue,  and 
coordinating,  as  a  structural  issue, 
services  for  co-occurrence?  Do  treatment 
models  which  begin  with  one  or  the 
other  symptom  have  more  efficacious 
outcomes?  Are  there  identifiable  "best 
practices"  for  treatment  or  service? 

Definitions:  In  the  interest  of 
supporting  on-going  work  and 
encouraging  new  Work  in  creating  a 
consensus  on  definitions  for  research 
purposes,  NCCAN/CB  seeks 
recommendations  for  field  tests  in 
research  settings  and  other  applications 
of  a  set  of  working  data  elements 
developed  by  the  research  committee  of 
the  Interagency  Task  Force  on  Child 
Abuse  and  Neglect.  The  committee  has 
been  working  with  researchers  over  the 
past  three  years  to  identify  the  data 
elements  that  represent  a  core  of 
consensus  for  research  purposes  about 
the  experiences  of  child  abuse  and 
neglect.  The  overall  goal  of  the  work  of 
the  committee  has  been  to  present  a 
common  data  collection  set  of  attributes 
that  explicitly  describe  the  nature  of 
maltreatment  in  a  particular  sample  and 
allows  samples  to  be  compared,  in  terms 
of  maltreatment  experiences,  across 
studies. 

Graduate  Student  Research 
Fellowships:  With  a  continuing  interest 
in  encouraging  new  investigators  to 
select  child  maltreatment  as  an  area  of 
specialty,  NCCAN/CB  seeks  comments 
comparing  the  two  models  of  graduate 
student  research  support  employed 
most  recently.  One  model  awarded 
funds  directly  to  eligible  institutions  for 
specific  eligible  individual  students. 
The  second  model  awarded  funds  to 
eligible  institutions  for  a  group 
consisting  of  a  faculty  member  and 
eligible  students,  or  student.  The  goal  of 
the  Fellowships  is  to  develop 
mechanisms  which  support  the  renewal 
of  the  research  field  by  increasing  the 
number  of  new  researchers  who  elect  to 
study  child  abuse  and  neglect. 

Outcomes:  Building  on  the  work  of 
the  Children's  Bureau  regarding 
monitoring  by  outcomes  and  thinVing 
ahead  to  the  requirements  for  outcome- 
based  performance  partnerships, 
NCCAN/CB  seeks  comments  on  the 
socio-economic,  cultural,  and 
community  variances  which  have 
bearing  on  the  use  of  "safety," 
"permanency,"  and  "child  and  family 
well-being"  as  outcomes,  and  tools  for 
assessing  the  outcomes.  Questions 
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might  include:  What  is  the  relationship 
between  the  availability  of  tools  for 
assessing  particular  outcomes  and  a 
community's  efforts  to  achieve  those 
outcomes?  From  a  systemic  perspective, 
how  does  the  definition  of  outcomes,  or 
the  operationalization  of  them,  have 
impact  on  the  system's  delivery  of 
services  and  the  success  of  particular 
populations  achieving  the  outcomes? 

Over-represented  populations  and 
special  populations  (i.e.,  racial  and 
ethnic  groups,  children  vtrith 
disabilities):  With  continuing  concern 
about  over-representation,  research 
questions  might  include:  What  are  the 
diaracteristics  of  the  system  or  the 
context  that  may  contribute  to  the  over- 
representation  of  some  populations  in 
ckild  protective  service  caseloads?  How 
do  systems  achieve  a  better 
understanding  of  the  dynamics  of  the 
commimities  that  are  over-represented? 
How  are  clients  assessed  in  order  to 
generate  knowledge  about  these 
populations  that  is  formed  from 
appropri«ie  cultural  and  sociological 
perspectives? 

NCCAN/CB  is  interested  in  the  safety 
and  well^ing  of  immigrant  children 
and  their  families,  as  a  special 
population.  Questions  might  include 
explorations  of  service  utilization, 
outreach,  and  cultiiral  context.  More 
specific  examples  of  research  questions 
might  include:  What  are  the 
relationships  between  child  safety  and 
well-being,  child  protective  services,  the 
characteristics  and  needs  of  the  children 
and  families  themselves,  and  the 
communities  in  which  they  reside?  How 
are  the  needs  of  immigrant  children  and 
their  families  identified  and  assessed? 
What  are  effective  maltreatment 
prevention  and  treatment  program 
models  for  these  populations? 

Secondary  Analysis:  N(XAN/CB 
seeks  comments  regarding  the  interest  of 
the  field  for  funding  of  secondary 
analyses  of  federally-financed  data 
collections  and  existing  datasets. 
Opportunities  here  exist  in  the  analysis 
of,  for  example,  Head  Start  data,  data 
from  the  Adoption  Foster  Care  Analysis 
and  Reporting  System  (AFCARS),  the 
1994  National  Study  of  Protective, 
Preventive  and  Reimification  Services 
Delivered  to  Children  and  their 
Families,  the  National  Child  Abuse  and 
Neglect  Data  System  (NCANDS).  and  the 
National  bicidence  Study  (NIS), 
regarding  specific  field-generated  or 
federally-generated  research  inquiries 
related  to  child  maltreatment. 
Comments  should  include  (1) 
suggestions  for  minimal  aweird  sizes  and 
(2)  suggestions  for  application  strategies 
that  reduce  the  burden  of  applying  for 
these  small-amoimt  grants. 


Triage:  Triage,  here,  is  used  to 
describe  a  differentiated  response 
service-entry  or  resource  allocation 
model  for  handling  child  abuse  and 
neglect  reports.  Some  triage  models 
include  assignment  to  service  prior  to 
investigation  for  some  classes  of  reports. 
Research  interests  include  questions 
about:  The  effects  of  a  triage  process  on 
child  safety  and  child  and  family  well- 
being,  caseload  sizes,  and  resource 
allocation;  and  evaluations  of  the 
impact  and  efficacy  of  criteria,  tools, 
and  protocols  for  case  assignment, 
safety  and  risk  assessment.  Does  a  triage 
approach  result  in  changes  in  system 
responses,  client  behavior  (i.e., 
recidivism),  changes  in  public 
perception  of  CPS,  or  changes  in  clients' 
perceptions  of  CPS  responsiveness  to 
their  needs  or  to  the  perception  of  a 
punitive  native  of  CPS  service? 

Welfare  Reform  and  System  Changes: 
The  impact  of  recent  changes  in  family 
support  entitlements,  block  granting  of 
welfare  funds,  work  requirements,  child 
care  needs,  and  other  systemic  changes 
is  imknown.  NCCAN/CB  is  interested  in 
research  which  explores  the  interactions 
of  these  changes  in  welfare  policy  at  the 
state  and  local  level  with  diild  safety  in 
general  and  the  protective  needs  of 
children  in  particular.  States  have  a 
range  of  options  available  to  them  as 
they  implement  new  welfare  programs. 
Questions  might  include:  How  do  these 
pohcy  choices  affect  child  protective 
services  agencies'  ability  to  protect 
children?  What  are  the  impacts  on  case 
loads,  case  characteristics,  and  system 
entry  and  exit,  for  example,  of  family 
caps,  time  limits,  and  the  transition  to 
work? 

C.  Field  Initiated  Research  on  Child 
Abuse  and  Neglect 

The  generation  of  new  knowledge  for 
understanding  critical  issues  in  child 
abuse  and  neglect  improves  prevention, 
identification,  assessment,  and 
treatment.  Research  areas  to  be 
addressed  may  be  those  that  will 
expand  the  ciirrent  knowledge  base, 
build  on  prior  research,  contribute  to 
practice  enhancements,  inform  policy, 
improve  science,  and  provide  insights 
into  new  approaches  to  the  assessment, 
prevention,  intervention,  and  treatment 
of  child  maltreatment  (i.e.,  physical 
abuse,  sexual  abuse,  emotional 
maltreatment,  or  neglect)  on  any  of  the 
topics  listed  in  (A)  Legislative  Topics. 
(B)  Other  Topics,  above,  or  any  other 
child  maltreatment  topic. 

In  addition  to  the  topics  cited  above, 
practitioners  and  researchers  are 
encouraged  to  propose  other  relevant 
subjects  for  research  topics. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.670,  Child  Abuse  and 
Neglect  Prevention  and  Treatment) 

Dated:  February  7, 1997. 
James  A.  HarraU, 

Deputy  Commissioner,  Administration  on 
Children.  Youth  and  Families. 
(FR  Doc  97-3469  Filed  2-11-97;  8:45  am] 
HLUMQ  CODE  4^U-0^-^ 


Food  and  Drug  Administration 
[DoclwtNo.96E-0385] 

Determination  of  Reguiatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ULTIVA^ 

agency:  Food  and  Dn^  Administration. 

HHS. 

ACnON:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ULTTVA""^  and  is  pubUshing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Elepartment  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawrn  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATKM:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  i>eriods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
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with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademaiks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occiured  before  the  patent  was 
issued).  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g3(l)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ULTIVAtm 
(remifentanil  hydrochloride). 
ULTTVA''^  is  indicated  for  intravenous 
administration  as  follows:  (1)  As  an 
analgesic  agent  for  use  during  the 
induction  and  maintenance  of  general 
anesthesia  for  inpatient  and  outpatient 
procedures,  and  for  continuation  as  an 
analgesic  into  the  immediate 
postoperative  period  under  the  direct 
supervision  of  an  anesthesia  practitioner 
in  a  postoperative  anesthesia  care  unit 
or  intensive  care  setting;  and  (2)  as  an 
analgesic  component  of  monitored 
anesthesia  care.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
(Office  received  a  patent  term  restoration 
application  for  ULTIVA™  (U.S.  Patent 
No.  5,019.583)  from  Glaxo  Wellcome. 
Inc.,  and  the  Patent  and  Trademark 
OfGce  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
November  4. 1996,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ULTTVA""^  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  oetermined  that  tne 
applicable  regulatory  review  period  for 
ULTIVATM  is  2,222  days.  Of  this  time, 
1,920  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  302  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  June  14, 1990.  FDA 
has  verified  the  applicant's  claim  that 
the  date  that  the  investigational  new 
drug  application  became  effective  was 
on  June  14, 1990. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 


human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  September  15. 1995.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
ULTTVA™  (NDA  20-630)  was  initially 
submitted  on  September  15, 1995! 

3.  The  date  the  human  drug  was 
approved:  July  12, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-630  was  approved  on  July  12, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,088  days  of  patent 
'  term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  14, 1997,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  May  5, 1997,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  diuing  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857. 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  )anuaiy  31, 1997. 
Stuart  L.  Nightingale, 
Associate  Commissioner  for  Health  Affairs. 
[PR  Doc.  97-3417  Filed  2-11-97;  8:45  am] 
■lUMQ  cooe  4iao-oi-f 


Health  Care  Financing  Administration 
[Document  Menttfler:  HCFA-e02e] 

Agency  Information  Collection 
Activities:  Sutmission  for  0MB 
Review;  Comment  Request 

AGENCY:  Health  Care  Financing 
Administration,  HHS.  In  compliance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.).  the  Health 
Care  Financing  Administration  (HCFA), 


Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
foUowing  proposals  for  the  collection  of 
information.  Interested  persons  are 
invited  to  send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
any  of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  qiudity. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

HCFA-9026  Type  of  Information 
Collection  Request:  Reinstatement, 
without  change,  of  previously  approved 
collection  for  which  approval  has 
expired;  Title  of  Information  Collection: 
Intermediary  Request  to  Hospkals  for 
Medical  Information  on  Inpatient 
Claims  for  Statutorily  Excluded 
Services/SSA  1862;  42  CFR  411.15;  FR 
Vol.  60,  No.  181;  Form  No.:  HCFA- 
9026;  Use:  This  information  request  is  to 
enable  intermediaries  to  obtain  hospital 
medical  records  for  inpatient  claims 
involving  statutorily  excluded  services 
and  other  non-covered  services  and 
devices.  42  CFR  411.15  is  the  regulation 
supporting  this  collection  of 
information;  Frequency:  On  occasion; 
Affected  Public:  Business  or  other  for 
profit,  not  for  profit  institutions.  State, 
local,  or  tribal  governments.  Federal 
government;  Number  of  Respondents: 
5,258;  Total  Annual  Responses:  20,355; 
Total  Azmual  Hours:  5,088. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms.  E-mail 
your  request,  including  your  address 
and  phone  niunber,  to 
Paperwork©hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Hiunan 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive  -^ 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  Februaiy  3, 1997. 
Edwin  I.  GUtzel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

IFR  Doc.  97-3498  Filed  2-11-97;  8:45  am] 
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Health  Raaources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Sutmlssion  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Qearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  imder  the 
Paperwork  Reduction  Act  of  1995: 


Voluntary  Partner  Surveys  to 
Implement  Executive  Order  12862  in 
the  Health  Resources  and  Sorices 
AdministratiDii-^4EW 

In  response  to  Executive  Order  12862, 
"Setting  Customer  Service  Standards", 
the  Health  Resources  and  Services 
Administration  (HRSA)  is  proposing  to 
conduct  volimtary  customer  surveys  of 
its  "partners"  to  assess  strengths  and 
weaknesses  in  program  services.  A 
generic  approval  is  being  requested  from 
OMB  to  conduct  the  partner  siuveys. 
HRSA  partners  are  typically  State  or 
local  governments,  health  care  facilities, 
health  care  consortia,  health  care 
providers,  and  researchers. 

Partner  surveys  to  be  conducted  by 
HRSA  might  include,  for  example,  mail 
or  telephone  surveys  of  grantees  to 
determine  satisfaction  with  a  technical 
assistance  contractor,  or  in-class 
evaluation  forms  completed  by 
providers  who  receive  training  from 
HRSA  grantees,  to  meastue  satisfaction 


with  the  training  experience.  Results  of 
these  surveys  will  be  used  to  plan  and 
redirect  resources  and  efforts  as  needed 
to  improve  service.  Fociis  groups  may 
also  be  used  to  gain  partner  input  into 
the  design  of  mail  and  telephone 
surveys.  Focus  groups,  in-class 
evaluation  forms,  mail  siureys,  and 
telephone  surveys  are  expected  to  be  the 
preferred  methodologies. 

A  generic  approval  will  permit  HRSA 
to  conduct  a  limited  number  of  partnet 
surveys  without  a  full-scale  OKffl 
review  of  each  siuvey.  If  generic 
approval  is  granted,  information  on  each 
individual  partner  survey  will  not  be 
pubUshed  in  the  Federal  Register. 
Anyone  wishing  to  receive  information 
on  individual  partner  surveys  as  they 
are  developed  should  contact  the  HRSA 
Reports  Clearance  Officer  at  (301)443- 
1129. 

An  estimate  of  annual  burden  is 
shown  below. 


Type  of  Survey 

Uurrbetaf 
resporxtofits 

Responses  per 
respondent 

Avg.  burden/ 
response  (hrs.) 

Total  hours  of 
burden 

In-class  evaluations 

40,000 

12.000 

-    50 

1 
1 
1 

0.05 
025 

1.5 

2.000 

Man/telephone  surveys  .. 
Focus  groups 

- ~ " 

3.000 
75 

Total 

52.050 

1 

0.10 

5.075 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Hmnan  Resoiutres  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  February  6. 1997. 
J.  Henry  Montes, 

Director.  Office  of  Policy  and  Information 

Coordination. 

(FR  Doc.  97-3531  Filed  2-11-97;  8:45  am] 

BN.LJNG  COOE  41W-1S-P 


National  institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  Environniental  Health 
Sciences  Review  Committee. 
Date:  March  24-^,  1997. 
Time:  8:30  a.m.  to  Adjournment 


Place:  National  Institute  of  Environmental 
Health  Sciences,  South  Campus,  Building 
101,  Conference  Room  B,  Research  Triangle 
Park,  North  Carolina. 

Contact  Person:  Dr.  Ethel  B.  Jackson, 
Scientific  Review  Administrator,  P.O.  Box 
12233,  Research  Triangle  Park.  NC  27709, 
(919)  541-7826. 

Purpose:  To  review  and  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  froth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation: 
93.894,  Research  and  Manpower 
Development,  National  Institutes  of  Health) 

Dated:  February  5, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-3418  Filed  2-11-97;  8:45  am] 
BILUNQ  COOE  4140-01-M 


National  Institute  of  General  iMedicai 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appmidix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences  Special  Emphasis  Panel: 

Committee  name:  Pharmacokinetics  and 
Pharmacodynamics. 

Date:  Febuary  26, 1997. 

Time:  8:00  a.m. — until  conclusion 
(approximately  4  hours). 

Place:  Stanyan  Park  Hotel,  750  Stanyan 
Street,  San  Francisco,  CA  94117. 

Contact  Person:  Irene  B.  Glowinski,  Ph.D., 
Scientific  Review  Administrator,  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive. 
Room  1AS-13J,  Bethesda,  MD  20892-6200, 
301-594-2772  or  301-594-3663. 

Purpose:  To  review  and  evaluate  grant 
applications.  This  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c}(6),  Title  5  U.S.C 
The  discussions  of  these  applications  could 
reveal  confidential  trade  secrets  of 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 
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(Catalog  of  Federal  Dcnnestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Phannacological  Sciences;  93.862,  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  [MARC];  and 
93.375,  Minority  Biomedical  Research 
Support  (MBRS]) 

Dated:  February  5. 1997. 
LaVonMY.Striiqifield. 
Committee  Management  Officer,  NJH. 
(FR  Doc  97-3419  Filed  2-11-97;  8:45  am] 
■LUNG  COOK  414a-ei-M 


Natlonai  Instttute  of  Environmental 
HmWi  Sciences:  Notica  of  Cloaed 
Meeting 

I*ursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5^U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  bastitute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meeting: 

Name  of  SEP:  Microtechniques  for 
Determining  Genetic  Changes  in 
Carcinogenesis-SBIR  (Telephone  Conference 
Call). 

Oate.  March  6, 1997. 

Tixne:  IKX)  P.M. 

Place:  National  Institute  of  Environmental 
Health  Sciences.  Building  17,  Rm.  1713, 
Research  Triangle  Park.  NC  27709. 

Contact  Person:  Mr.  David  P.  Brown, 
National  Institute  of  Environmental  Health 
Sdencee,  P.O.  Box  12233,  Research  Triangle 
Park.  NC  27709.  (919)  541-4964. 

Purpose/Agenda.lo  review  and  evaluate 
contract  proposals. 

The  meeting  will  be  closed  in  accofdanca 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C 
Grant  applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosun 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894. 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  February  5, 1997. 
UVoriMY.Slrii^fiekl. 
Cammitfee  lAanagement  Officer,  NBi. 
(FR  Doc.  97-3420  Filed  2-11-97;  8:45  am) 
■UMQ  COOe  4140-01-M 


National  Institute  of  Diabetes  and 
ngsative  and  Kidney  Diseases;  Notice 
of  Clossd  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Conmiittee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  (Telephone 
Conference  Call). 

Date:  February  26, 1997. 

Time;  11:30  a.m. 

Place:  Natcher  Building,  Room  6AS-25S, 
National  Institutes  of  health,  45  Center  Drive, 
Bethesda,  Maryland  20892-6600. 

Contact  Person:  Dr.  Francisco  O.  Calvo, 
Ph.D.,  Scientific  Review  Administrator, 
Natcher  Building,  Room  6AS-25S.  National 
Institutes  of  Health,  45  Center  Drive, 
Bethesda,  Maryland  20892-6600,  Phone: 
301-594-8897. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  (Telephone 
Conference  Call). 

Date:  February  28, 1997. 

Time:  3KX)  p.m. 

I^ace:  Natcher  Building,  Room  6AS-37A, 
National  Institutes  of  Health,  45  Center  Drive, 
Bethesda,  Maryland  20892-6600. 

Contact  Person:  Dr.  William  Elzinga,  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  Room  6AS-37A,  National  Institutes 
of  Health,  45  Center  Drive,  Bethesda. 
Maryland  20892-6600,  Phone:  301-594- 
8895. 

Purpose/ Agenda:  To  review  and  evaluate  a 
contract  proposal. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  March  6-7. 1997. 

Time:  7:30  p.m. — adjournment  on  March  7. 

Place:  Stanford  Terrace  Inn,  Palo  Alto, 
California. 

Contact  Person:  Sharee  Pepper,  Ph.D., 
Scientific  Review  Administrator,  Natcher 
Building,  Room  6AS-25S,  National  Institutes 
of  Health,  45  Center  Drive,  Bethesda, 
Maryland  20892-6600,  Phone:  301-594- 
7798. 

Purpose/ Agenda:  To  review  and  evaluate  a 
research  grant  application. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Dafe:April  1-2,1997. 

Time:  8:00  a.m. — adjournment  on  April  2. 

Place:  Renaissance  Mayflower  Hotel,  1127 
Connecticut  Ave.,  N.W.,  Washington,  D.C 
20036. 

Contact  Person:  Roberta  J.  Haber,  Ph.D., 
Scientific  Review  Administrator.  Natcher 
Building.  Room  6AS-25N.  National  Institutes 
of  Health,  Bethesda,  Maryland  20892-6600, 
Phone:  301-594-8898. 

Purpose/ Agenda:  To  review  and  evaluate 
research  grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(cK4)  and  552b(c)(6),  Title  5,  U.S.Q 
Applications  and/or  proposals  and  the 


discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,) 

Dated:  February  5, 1997. 
La  Verne  Y.  Stringfield, 
Committee  htanagement  Officer,  NUi. 
[FR  Doc.  97-3421  Filed  2-ll-fl7;  8:45  am] 
HUMQ  CODE  4140-01-M 


Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  March. 

A  summary  of  the  meeting  and  a 
roster  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  (301)  443- 
4783. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  this 
meeting  is  concerned  with  matters 
exempt  bom  mandatory  disclosure  in 
Tide  5  U.S.C.  552b{c)(6)  and  5  U.S.C 
App.2.§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  March  3, 1997 — 9:30  a.m. — 
4:00  p.m. 

Place:  Sheraton  Qty  Center  Hotel,  The 
Georgetown  Room,  1143  New  Hampshire 
Avenue,  NW.,  Washington,  DC  20037. 

C/osed:March  3. 1997—9:30  a.m.— 4K)0 
p.m. 

Panel:  Center  for  Mental  Health  Services. 
Technical  Assistance  Center. 

Contact:  Stanley  Kusnetz,  Room  17-89, 
Parklawn  Building,  Telephone:  (301)  443- 
9918  and  FAX:  (301)  443-3437. 

Dated:  February  6. 1997. 
JeriUpov, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc.  97-3416  Filed  2-11-97;  8:45  am] 
■LUNO  0001  41«S-aB-P 
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DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

Technology  Transfer  Act  of  1986 

agency:  United  Sutes  Geological 

Survey. 

ACTION:  Notice  of  proposed  cooperative 

research  and  development  agreement 

(CRADA). 

SUMMARY:  The  United  States  Geological 
^Survey  (USGS)  is  contemplating 
entering  into  a  Cooperative  Research 
and  Development  Agreement  (CRADA) 
with  Heska  to  evaluate  a  vaccine  for 
plague  [Yersinia  pestia)  for  use  in 
domestic  and  wild  animals. 
INQUIRIES:  If  any  other  parties  are 
interested  in  participating  with  the 
USGS  in  a  CRADA  to  test  vaccines  that 
have  developed  for  plague  (yersinia 
pestia),  please  contact:  Dr.  Christopher 
Brand,  National  Wildlife  Health  Center, 
6006  Schroeder  Rd.,  Madison,  WI 
53711:  (608)  271-4640. 
SUPPLEMENTARY  INRMMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Siuvey  Manual.  This 
notice  will  close  within  30  days  of 
publication  in  the  Federal  Register, 
responses  from  interested  parties  will  be 
considered  and  the  cooperative 
agreement  will  be  completed  and 
immediately  initiated. 

Dated:  February  4, 1997. 
Dennis  B.  Fenn, 
Chief  Biologist. 

[FR  Doc.  97-3493. Filed  2-11-97;  8:45  am] 
BHJJNQ  COOE  4310-1»-M  . 


Privacy  Act  of  1974;  Creation  of  a  New 
System  of  Records 

Notice  is  hereby  given  that  the 
Department  of  the  Interior  proposes  to 
create  a  new  system  of  records, 
INTERIOR/USGS-27,  pursuant  to  the 
provisions  of  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a(r)),  and  OfBce 
of  Management  and  Budget  Qrculation 
No.  A-130.  Appendix  I. 

This  system  of  records  is  being 
created  by  the  U.S.  Geological  Survey 
(USGS)  to  provide  and  maintain  an 
employee/visitor  identification  and 
access  control  system  at  the  National 
Center  building  imder  5  U.S.C.  301, 
6101,  and  43  U.S.C.  1457.  The 
information  included  in  the  system  of 
records  is  directly  related  to  records  of 
USGS  employees  and  contractors  that 
have  been  issued  a  USGS  identification 
card/access  badge  and  records  of 
individuals  entering  and  existing  the 
USGS  National  Center  building  utilizing 
the  access  control  system. 


Any  persons  interested  in 
commenting  on  this  new  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  the  U.S. 
Geological  Siuvey,  Bureau  Security 
Manager,  OfBce  of  Management 
Services,  Office  of  Program  Support, 
Mail  Stop  250,  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192.  This  system  of  records  will 
become  effective  March  24, 1997,  unless 
the  Department  receives  comments  that 
will  result  in  a  contrary  determination. 

The  new  system  description,  "Office 
of  Management  Services  (OMS)  Badging 
and  Access  Control  System,  INTERIOR/ 
USGS-27"  will  read  as  set  forth  below. 

Dated:  February  4, 1997. 
Gary  W.  Kramer, 

Acting  Chief,  Office  of  Management  Services. 

INTERIOR/USGS-27 
SYSTEM  NAKE: 

OfBce  of  Management  Services  (OMS) 
Badging  and  Access  Control  System — 
Interior,  USGS-27. 

SYSTEM  location: 

Records  are  stored  at  U.S.  Geological 
Survey  sites  in  three  locations: 

(1)  U.S.  Geological  Survey,  Safety  and 

Security  Management  Office, 
National  Center  Rm.  1A102, 12201 
Sunrise  Valley  Drive,  Reston, 
Virginia  20192 

(2)  U.S.  Geological  Survey,  Branch  of 

Facilities  Management,  National 
Center  Rm.  6A109, 12201  Sunrise 
Valley  Drive,  Reston,  Virginia 
20192 

(3)  U.S.  Geological  Survey,  Branch  of 

Facilities  Management,  National 
Center  Rm.  6A458, 12201  Sunrise 
Valley  Drive,  Reston,  Virginia 
20192 

cateqomes  of  moivduals  covered  by  the 
system: 

USGS  employees  and  contractors  who 
receive  a  USGS  identification  badge  that 
is  also  an  access  control  system  card  key 
for  the  National  Center. 

AUTHOMTY  FOR  MAMTB4ANCE  OF  THE  SYSTBH: 

5  U.S.C.  301, 6101,  and  43  U.S.C. 
1457. 

CATEOORCS  OF  RECOROS  M  THE  SYSTEM: 

Records  of  all  USGS  employees  and 
contractors  that  have  been  issued  a  U.S. 
Geological  Survey  identification  badge 
that  is  also  an  access  control  system 
card  key  for  the  National  Center. 
Records  of  individuals  entering  and 
exiting  the  National  Center  utilizing  the 
access  control  system  to  include  the 
times  of  ingress  and  egress.  Information 
identifying  the  employee  of  contractor 


Name,  social  security  number, 
photograph,  organization/ division  or 
office  of  assignment,  office  phone 
niunber,  cared  serial  number,  access 
levels,  date  issued,  expiration  date, 
signature,  and  cancellation  information. 

ROUTME  USE  OF  RECORDS  MASfTAIlED  M  THi 

SYsrai,  McuneM  cateoorcs  of  uaeis  and 

THE  PURPOSES  OF  SUCH  USER: 

The  primary  uses  of  the  records  are: 

(1)  To  maintain  accountability  records 
of  identification  badges  issued  to  USGS 
employees  and  contractors  by  the  USGS, 
Office  of  Management  Services;  and 

(2)  To  assessbuilding  security 
requirements  and  verify  the  access 
status  of  individuals  by  the  USGS, 
Safety  and  Seciuity  Management  Office. 

Information  in  the  system  may  be 
used  as  follows: 

(1)  To  verify  time  and  attendance 
records  by  supervisors  and  managers  of 
individuals  in  the  system; 

(2)  By  employees  or  contraltos  to 
determine  their  individual  access  status; 
and 

(3)  By  the  appropriate  organization 
within  the  USGS  to  identify  ourent 
employment  status. 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
522a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
Department  of  the  Interior  as  a  routine 
use  pursuant  to  5  U.S.C.  522a(b)(3)  as 
follows: 

(1)  To  Members  of  Congress  to 
respond  to  inquiries  made  on  behalf  of 
individual  constituents  that  are 
recorded  subjects; 

(2)  To  the  General  Services 
Administration,  Federal  Protective 
Service,  to  assess  building  security  " 
requirements  and  standards  and  by 
Federal,  State,  and  local  law 
enforcement  agencies  to  verify  the 
access  status  of  individuals  during  the 
course  of  criminal  investigations  or 
emergency  response  situations; 

(3)  To  representative  of  the  General 
Services  Administration  or  the  National 
Archives  and  Records  Administration 
who  are  conducting  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906; 
and 

(4)  To  security  services  companies 
providing  monitoring  and  maintenance 
support  to  permit  servicing  the  system. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRCVMQ,  ACCESSMQ,  RET  AMMO,  AND 
OtSPOSMIQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  computerized 
form  on  two  non-removable  hard  disks 
with  backups  on  diskettes.  Report 
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listings  are  provided  to  the  appropriate 
oiganization  for  update  purposes  and 
then  destroyed. 

MTMiVAaurv: 

Records  are  indexed  by  name  of 
individual,  social  security  number, 
organization,  access  levels,  and  card 
serial  number. 

tAfNUAROC 

The  computers  are  key  locked  with 
access  to  the  records  password  and  user 
ID  controlled.  Audit  trails  are 
established  for  recording  changes  to  the 
records.  The  appropriate  Privacy  Act 
warning  notice  appears  on  the  computer 
screen  when  working  with  the  records 
containing  Privacy  Act  information. 
Frequent  backups  for  restoration  after 
unintentional  destruction  occur.  The 
backup  diskettes  are  stored  in  a  locked 
and  controlled  room. 

RETENTION  AND  disposal: 

Records  are  disposed  of  as  provided 
in  the  USGS  General  Records 
Disposition  Schedule,  Item  306-20b, 
and  General  Records  Schedule  11,  Item 
4. 

SYSTEM  IIANAQEII(8)  AND  ADDRESS: 

Acting  Bureau  Seciuity  Manager,  U.S. 
Geological  Survey,  250  National 
Center,  Reston,  Virginia  20192 

Chief,  Support  Services  Section,  U.S. 
Geological  Survey,  209  National 
Center,  Reston,  Virginia  20192 

NOmCATION  PROCaXMES: 

Inquiries  regarding  the  existence  of 
records  should  be  addressed  to  the 
appropriate  System  Manager.  A  written, 
signed  request  stating  that  the  requester 
seeks  information  concerning  records 
pertaining  to  him/her  is  required.  Sec. 
43  CFR  2.60. 

RCCORO  ACCESS  PROCEDURES: 

A  request  for  access  should  be 
addressed  to  the  pertinent  System 
Manager.  The  request  must  be  in  writing 
and  be  signed  by  the  requester.  The 
request  must  meet  the  content 
requirements  of  43  CFR  2.63. 

CONTESTVIQ  RECORD  PROCEDURES: 

A  petition  for  amendment  shall  be 
addressed  to  the  System  Manager  and 
must  meet  the  content  requirements  of 
43  CFR  2.71. 

RCCORO  SOURCE  CATEGORIES: 

(1)  Individual  employees  or 
contractors,  (2)  Suf>ervisors,  (3)  Division 
or  OfRce  Administrative  Officers. 


SYSTEM  EXEMPTED  FROM  CERTAM  PROVWONS 
OF  TME  ACT: 

None. 
(FR  Doc.  97-3499  Filed  2-11-97;  8:45  am) 

MLUNO  CODE  4310-31-M 


Bureau  of  Land  Management 
[COC-S982q 

Colorado;  Proposed  Classiflcatton  of 
PutMic  Lands  for  State  Indemnity 
Selection 

1.  The  Colorado  State  Board  of  Land 
Commissioners  has  filed  a  petition,  for 
classification  and  application  to  acquire 
the  public  lands  described  in  paragraph 
five  below,  under  the  provisions  of 
Sections  2275  and  2276  of  the  Revised 
Statutes,  as  amended  (43  U.S.C.  851, 
852),  in  heu  of  certain  school  lands 
granted  to  the  state  under  Section  7  of 
the  Act  of  March  3, 1875  that  were 
encumbered  by  other  rights  or 
reservations  before  the  state's  title  could 
attach.  The  application  has  been 
assigned  Serial  Number  Colorado  59828. 

2.  The  Bureau  of  Land  Management 
will  examine  these  lands  for  evidence  of 
prior  valid  rights  or  other  statutory 
constraints  that  would  bar  transfer.  This 
proposed  classification  is  pursuant  to 
Title  43  Code  of  Federal  Regulations, 
Subpart  2400  and  Section  7  of  the  Act 
of  June  8,  1934  (48  Stat.  1272),  as 
amended  (43  U.S.C.  315f). 

3.  Information  concerning  these  lands 
and  the  proposed  transfer  to  the  state  of 
Colorado  may  be  obtained  from  the 
Bureau  of  Land  Management,  2850 
Youngfield  Street.  Lakewood,  Colorado 
80215-7093,  Attention:  Realty  Group- 
CO-935. 

4.  For  a  period  of  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  all  persons  who  wish 
to  submit  comments,  suggestions,  or 
objections  in  connection  with  the 
proposed  classification  may  present 
their  views  in  writing  to  the  above 
address.  Any  adverse  comments  will  be 
evaluated  by  the  BLM  Colorado  State 
Director  who  will  issue  a  notice  of 
determination  to  proceed  with,  modify, 
or  cancel  the  action.  In  the  absence  of 
any  action  by  the  State  Director,  this 
classification  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  As  provided  by  Title  43  Code 
of  Federal  Regulations,  Subpart 
2450.4(c),  a  public  hearing  may  be 
scheduled  by  the  State  Director  if  it  is 
determined  that  sufficient  public 
interest  exists  to  warrant  the  time  and 
expense  of  a  hearing. 

5.  The  lands  included  in  this 
proposed  classification  are  in  Fremont, 
Hinsdale,  Jackson.  La  Plata,  Park,  and 


Routt  counties  and  are  described  as 
follows: 

Sixth  Principal  Meridian,  Colorado, 

T.  17  S..  R.  68  W.,  Fremont  County 

Sec  11.  SB}/*SWV*  and  SW'ASBVi; 

Sec  15,  S'/iNE'A  and  S'/i; 

Sec  21,  NWV4SEV4: 

Sec  22,  NWV4NWV4: 

Sec.  27,  SWV4; 

Sec.  28,  NEV4SBV4; 

Sec.  34,  ^N^/z  and  SEV4; 
T.  18  S.,  R.  68  W., 

Sec.  3,  lots  3, 4,  S^^NV/V4,  and  SWV4;       t 

Sec.  4,  NEV4SEV4: 

Sec.  10,  N'/4NWV4; 
T.  11  S.,  R.  75  W.,  Park  County 

Sec  5,  lots  1,  2,  3, 4,  S^/tNEV4,  and 
SEy4SEV4; 

Sec.  6,  lots  1, 2,  3,  4,  5,  S>/4NE»/4  and' 
SEV4NWV4; 
T.  9  N.,  R.  77  W.,  Jackson  County 

Sec.  19.  S»/jSEV4; 

Sec.  29,  W'/^NWV4  and  NWV4SWV4; 

Sec.  30,  SE'ANE'A  and  NEV4SEV4; 
T.  10  N.,  R.  78  W., 

Sec.  7.  S'/4NEV4  and  SEV4; 

Sec.  17.  E'/i.  E>/^W'/«i  and  SWV4SWV4: 

Sec.  18,  NEV4NEV4; 

Sec.  19,  NEV4NE>/»,  S»/4NEV4  and  SEV4; 

Sec.  21,NEV4SEV4; 

Sec.  30.  lots  1,  2,  N'/iNE'/i  and  E'/iNW'A; 
T.  7  N.,  R.  88  W.,  Routt  County 

Sec.  5.  SE1/4SEV4; 

Sec.  8.  N'/iNEV4  and  SWV4NEV4; 

New  Mexico  Principal  Meridian,  Colorado, 

T.  43  N.,  R.  4  W..  Hinsdale  County 

Sec.  9,  lots  22  and  25; 

Sec  10,  lots  34  and  39; 
T.  34  N.,  R.  7  W.,  North  of  the  Ute  Line,  La 
Plata  County 

Sec.  7.  lot  4; 
T.  35  N.,  R.  7  W., 

Sec.  2,  lot  4: 

Sec.  3,  lot  1; 
T.  36  N.,  R.  7  W., 

Sec.  34,  lot  2; 

Sec  35.  lots  1,  2,  7,  8,  9, 10, 11,  and  N'/i; 
T.  34  N..  R.  8  W..  North  of  the  Ute  Line, 

Sec.  10,  SEV4SEV4; 

Sec  11.  SWV4NEV4,  SEV4NWV4 
NEV4SWV4,  NWV4SEV4  and  S'/iS'/i; 

Sec  12.  S'/zSW'A  and  SE'/.; 

Sec.  13,  lot  1  and  N^/2 

Sec  14,  lot  2,  E'/iNEV4  and  W'ANW'A; 

The  areas  described  aggregate 
approximately  6,036.42  acres. 

6.  Rights-of-way  granted  by  the 
Bureau  of  Land  Management  on  the 
above  lands  will  transfer  with  any  of  the 
above  described  land  transferred  to  the 
state.  Oil  and  gas  leases  will  remain  in 
effect  under  the  terms  and  conditions  of 
the  leases.  Individuals  and  corporations 
holding  valid  leases,  permits,  and/or 
rights-of-way  on  the  public  lands 
described  above  will  be  notified 
individually  of  this  notice  of  proposed 
classification. 

State  law  and  State  Board  of  Land 
Commissioners  procedures  provide  for 
the  offisring  to  holders  of  Bureau  of  Land 
Management  grazing  permits,  licenses. 
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or  leases  the  first  right  to  lease  lands 
that  may  be  transferred  to  the  state.  This 
classification  notice  constitutes  official 
notice  to  present  holders  of  grazing  use 
authorizations  from  the  Biueau  of  Land 
Management  that  such  authorization 
will  be  terminated  upon  transfer  of  any 
of  the  land  described  above  to  the  state 
of  Colorado. 

For  a  period  of  45  days  from  the  date 
of  first  publication  indicated  below, 
persons  asserting  a  claim  to  or  interest 
in  the  described  lands,  other  than 
holders  of  leases,  permits,  or  rights-of- 
way,  may  file  such  claim  with  the  State 
Director,  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215-7093,  with  evidence 
that  a  copy  thereof  has  been  served  on 
the  Board  of  Land  Commissioners,  State 
of  Colorado,  Room  620, 1313  Sherman 
Street,  Denver,  Colorado  80203. 

Dated:  January  29, 1997. 
Robert  Abbey, 
Acting  State  Director. 
(FR  Doc.  3366  Filed  2-11-97;  8:45  am] 

MLUNQ  COM  431(M*-M 


[CA-067-71 22-6606;  CACA-3S511] 

Environmental  Impact  Statament/ 
Environmental  Impact  Report  for  the 
Proposal  Imperial  Project,  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amendment  and  notice  of 
second  public  hearing. 

SUMMARY:  In  the  Federal  Register  of 
February  3, 1997  (Vol.  62,  No.  22.  pages 
5033-5034)  a  notice  was  published 
pertaining  to  the  holding  of  a  public 
hearing  on  the  draft  Environmental 
Impact  Statement/Environmental 
Impact  Report  for  the  proposed  Imperial 
Project  which  is  an  open-pit,  heap  leach 
gold  mine  in  eastern  Imperial  County. 
This  amends  that  notice  by  adding  a 
second  public  hearing  in  addition  to  the 
public  hearing  in  Holtville  on  February 
6, 1997.  The  second  hearing,  located  in 
San  Diego  County,  is  scheduled  for 
February  13, 1997  at  the  Comfort  Inn. 
800  Parkway  Drive,  La  Mesa.  The 
hearing  will  be  held  from  7  PM  to  8:30 
PM.  Written  comments  should  be  sent 
to  the  Bureau  of  Land  Management. 
1661  South  Fourth  Street,  El  Centro, 
California,  92251,  Attention:  Keith 
Shone,  and  must  be  delivered  or 
postmarked  no  later  than  February  13, 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Keith  Shone  (619)  337-4412  or  Thomas 
Zale  (619)  337-4420. 


Dated:  February  6, 1997. 
Henri  R.  Biasim, 
District  Manager. 

(FR  Doc.  97-3471  Filed  2-11-97;  8:45  ami 
BILLMa  COOe  4310-(0-M 


[OR-0S7-00-1426-«0:  O7-00»q 

Filing  of  Plats  of  Survey:  Oregon/ 
Waahington 

AGENCY:  Bureau  of  Land  Management. 
Interior. 


[AZ-930-5440-A015;  AZAR  03568^  ACTION:  Notice. 


Public  l^nd  Order  No.  7243; 
Revocation  of  Secretarial  Order  Dated 
March  8, 1938;  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a 
Secretarial  order,  insofar  as  it  affects 
3.75  acres  of  public  land  withdrawn  for 
use  by  the  Federal  Aviation 
Administration.  The  revocation  is 
needed  to  allow  the  conveyance  of  the 
land  to  the  city  of  Tempe  in  accordance 
with  the  sale  provisions  of  Sections  203 
and  209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The  land  is 
temporarily  closed  to  surface  entry  and 
mining  due  to  the  p)ending  conveyance. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing.  The  Federal  Aviation 
Administration  has  agreed  to  this 
revocation. 

EFFECTIVE  DATE:  February  12, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Kershaw,  BLM  Arizona  State 
Office,  P.O.  Box  16563,  Phoenix, 
Arizona  85011,  602-417-9235. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Order  dated  March 
8, 1938,  which  withdrew  pubUc  land  for 
Air  Navigation  Site  No.  118,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Gila  and  Salt  River  Meridian 

T.  1  N..  R.  4  E., 
Sec.  17,  N'/iN'/^NWV4NWV4NfWV4  and 
N'/iNW'ANE'ANW'ANW'A. 

The  area  described  contains  3.75  acres  in 
Maricopa  County. 

2.  The  land  described  above  is  hereby 
made  available  for  conveyance  under 
Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1713  and  1719  (1988). 

Dated:  February  4. 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
[FR  Doc  97-3422  Filed  2-11-97;  8:45  am] 
MLUNQ  oooe  4»1*-a-P 


SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  on  March  14, 
1997. 

Willamette  Meridian 

Oregon 

T.  40  S..  R.  10  E..  accepted  January  7, 1997 
T.  35  S.,  R.  2  W..  accepted  January  17. 1997 
T.  22  S.,  R.  4  W.,  accepted  January  13, 1997 
T.  20  S.,  R.  6  W..  accepted  January  8, 1997 
T.  29  S..  R.  6  W.,  accepted  January  17. 1997 
T.  6  S..  R.  8  W..  accepted  January  8, 1997 
T.  6  S.,  R.  8  W.,  accepted  January  17, 1997 

Washington 

T.  33  N.,  R.  41  E..  accepted  January  15, 1997 

If  protests  against  a  stirvey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
fiUng  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  imtil  the  day 
after  all  protests  have  been  dismissed 
,  and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  land  Management,  (1515  S.W. 
5th  Avenue)  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  January  31, 1997. 
Robert  D.  DeViney,  Jr., 
Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doa  97-3496  Filed  2-11-97;  8:45  am] 
aa^MQ  oooe  43i«-a»4i 
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[MT-A24-1430-01:  MTM  89729] 

Cancellation  of  Propoaed  WHhdrawal; 
Montana 

AQENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
segregative  effiect  of  a  proposed 
withd^wal  of  82.19  acres  of  public 
lands  requested  by  the  Bureau  of  Land 
Management  for  protection  of 
recreational  values  along  the  Madison 
River.  This  action  will  open  the  lands  to 
mining.  The  lands  have  been  and  will 
remain  open  to  surface  entry  and 
mineral  leasing. 

EFFECTIVE  DATE:  March  14. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM  Montana  State 
Office.  P.O.  Box  36800,  Billings. 
Montana  59107,  406-255-2949. 
SUPPLEMENTARY  INFORMATKM:  A  Notice 
of  Proposed  Withdrawal  was  published 
in  the  Federal  Register  (60  FR  21004) 
April  28, 1995.  which  segregated  the 
lands  described  therein  for  up  to  2  years 
from  location  and  entry  under  the 
mining  laws,  subject  to  valid  existing 
rights,  but  not  from  the  general  land 
laws  or  the  mineral  leasing  laws.  The 
Bureau  of  Land  Management  has 
determined  that  the  withdrawal  will  not 
be  needed  at  this  time  and  has  canceled 
its  application.  The  lands  are  described 
as  follows: 

Principal  Meridian,  Montana 

Red  Mountain  Campground 

T.  3  S.,  R.  1  E., 
Sec.  2,  lot  2. 

Warm  Springs  Creek  Boat  Access  Site 

T.  3  S.,  R  1  E., 
Sec.  10,  lots  2  and  4,  excluding  therefrom 
the  area  contained  within  the  state 
highway  right-of-way  lines,  more 
particularly  described  in  Bargain  and 
Sale  Deed  recorded  in  Book  162,  Page 
148,  Records  of  Madison  County, 
Montana.  ) 

The  areas  described  aggregate  82.19  acres 
in  Madison  County. 

At  9  a.m.  on  March  14, 1997  the  lands 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  vahd  existing  rights,  the 
provision  of  existing  withdrawals,  and 
other  segregations  of  record. 
Appropriation  of  any  of  the  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempting  adverse  possession 
under  30  U.S.C  38  (1988)  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 


initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  witii  Federal  law.  The  Bureau  of 
Land  Management  mil  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights,  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  February  3, 1997. 
Thomas  P.  Lonnie. 

Deputy  State  Director,  Division  of  Resources. 
(FR  Doc.  97-3401  Filed  2-11-97;  8:45  am] 

BILUNQ  COOe  4310-OH-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive, 
Environmental  Response, 
Compensation  and  Liability  Act 
fCERCLA") 

In  accordance  with  Department 
poUcy,  28  CFR  50.7,  and  Section 
122(d)(2)  of  CERCLA.  42  U.S.C. 
9622(d)(2),  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  V.  Lucent  Technologies  Inc.,  Civil 
Action  No.  3:97-0271-17  was  lodged  on 
January  31. 1997,  with  the  United  States 
District  Court  for  the  District  of  South 
Carolina.  This  agreement  resolves  a 
judicial  enforcement  action  brought  by 
the  United  States  against  Lucent 
Technologies  Inc.,  ("Lucent")  pursuant 
to  Sections  106(a)  and  107  of  CTIRCLA. 
42  U.S.C.  9606(a)  and  9607.  Lucent  is 
the  successor  corporation  of  a  generator 
of  hazardous  substances  at  the  Palmetto 
Recycling  Superfund  Site  ("Palmetto 
Site"  or  "Site")  located  in  Columbia. 
Richland  Coimty,  South  Carolina. 

The  consent  decree  requires  Lucent  to 
perform  the  final  remedy  for  the  Site 
which  EPA  selected  in  its  Record  of 
Decision  ("ROD")  dated  March  30. 
1995.  In  the  ROD,  EPA  selected  a 
remedy  which  includes  the  excavation 
and  off-site  disposal  of  contaminated 
siuface  soil  that  exceeds  the 
remediation  level.  The  excavated  area 
will  be  backfilled  with  clean  soil  and 
regraded  with  a  vegetative  cover.  The 
ROD  also  provides  for  additional 
sampling  of  adjacent  residential  yards 
and  roads  to  confirm  the  absence  of  soil 
contamination  in  those  areas.  Finally, 
the  ROD  provides  for  annual 
groundwater  monitoring  for  at  least  five 
years. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fitftn  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 


Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Lucent 
Technologies  Inc..  DOJ  Ref#  90-1 1-3- 
1545. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  First  Union  Building, 
1441  Main  Street,  Suite  500,  Columbia. 
South  Carolina,  29201;  the  Region  4 
office  of  the  Environmental  Protection 
Agency,  100  Alabama  Street,  SW., 
Georgia.  30303;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor.  Washington.  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
pterson  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor.  Washington,  DC  20005.  Li 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  for 
the  reproduction  costs.  If  you  request  a 
copy  of  the  Consent  Decree  without 
attachments,  which  attachments  include 
the  ROD,  Statement  of  Work,  Site  Map, 
and  Summary  of  Costs,  then  the  amount 
of  the  check  should  be  $19.50  (78  pages 
at  25  cents  per  page).  If  you  request  a 
copy  of  the  Consent  Deoee  with  the 
above  stated  attachments,  then  the 
amount  of  the  check  should  be  $71.25 
(285  pages  at  25  cents  per  page).  The 
check  should  be  made  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Grosa, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-3492  Filed  2-11-97;  8:45  am] 
HUMQ  COOE  441»-1S-U 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTK)N:  Notice. 


SUMMARY:  The  Departinent  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506{c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  fmd 
financial  resources)  is  minimized, 
collection  Instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
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properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  two 
proposed  extension  information 
collections:  (1)  the  Wage  Statement 
(English  and  Spanish)  Forms,  WH-501 
and  WH-501S  and  (2)  the  Airline  Job 
Vacancies  List  and  semi-annual  reports 
of  designated  employees  hired. 

Copies  of  the  proposed  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
April  14,  1997.  The  Department  of  Labor 
is  particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  p>erformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  enhance  the  quality,  utiUty  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  biirden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  For  the  Wage  of  Statement 
submission,  contact  Mr.  Rich  Elman, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Room  S-3201, 
Washington,  DC  20210,  telephone  (202) 
219-6375.  For  the  AirUne  Vacancy 
Listing,  contact  Ms.  Margaret  Sherrill  at 
the  same  address  above,  telephone  202- 
219-7601.  (These  are  not  toll-free 
numbers.)  Fax  202-219-6592. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  201(d)  and  301(c)  of  the 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act  (MSPA)  and 
section  500.80  of  Regulations  29  CFR 
Part  500,  Migrant  and  Seasonal 
Agricultuiral  Protection,  require  that 
each  farm  labor  contractor,  agricultiu^l 
employer,  and  agricultural  association 
which  employs  any  migrant  or  seasonal 
worker  make,  keep,  and  preserve 
records  for  three  years  for  each  such 
worker  concerning:  (1)  the  basis  on 
which  wages  are  paid;  (2)  the  number  of 


piece  work  imits  earned,  if  paid  on 
piece  work  basis;  (3)  the  number  of 
hotirs  worked;  (4)  the  total  pay  period 
earnings;  (5)  the  s{>ecific  siuns  withheld 
and  the  purposes  of  each  s#m  withheld; 
and,  (6)  the  net  pay.  These  sections  also 
require  that  an  itemized  written 
statement  of  this  information  be  - 
provided  to  each  migrant  and  seasonal 
worker,  hi  addition,  section  201(e)  and 
301(d)  require  that  each  farm  labor 
contractor  provide  to  other  farm  labor 
contractors,  agricultural  employers  or 
agricultural  associations  to  whom  the 
contractor  has  furnished  migrant  or 
seasonal  workers,  copies  of  all  records 
noted  above  for  such  workers.  Forms 
WH-501  and  WH-501S  are  optional 
forms  which  a  farm  labor  contractor, 
agricultiiral  employer  and  agricultural 
association  can  maintain  as  a  record  and 
provide  as  a  statement  of  earnings  to 
migrant  and  seasonal  agriciUtural 
workers  and  users  of  such  workers, 
listing  the  method  of  payment  of  wages. 

n.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  monitor  compliance  by 
employers  of  any  migrant  or  seasonal 
workers  to  ensure  that  they  maintain 
specific  weekly  payroll  information  and 
provide  copies  to  each  worker  and  the 
person(s)  furnished  the  worker.  Failure 
to  require  employers  to  maintain  such 
records  would  make  determination  of 
compliance  by  DOL  extremely  difficult. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Wage  Statement  (Engfish  and 
Spanish). 

OMB  Number:  1215-0148. 

Agency  Numbers:  WH-501  and  WH- 
501S. 

Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit. 
Farms. 

Total  Respondents:  1.5  million. 

Frequency:  On  occasion. 

Total  Responses:  39  million. 

Average  Time  Per  Response  for 
Reporting:  V2  minute. 

Average  Time  Per  Response  for 
Recordkeeping:  V2  minute. 

Estimated  Total  Burden  Hours: 
650,000. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  0. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

The  Airline  Deregulation  (AirDereg) 
Act  requires  the  Secretary  of  Labor  to 
estabUsh  a  program  to  implement  the 


first-right-of-hire  provisions  of  the 
legislation  (29  CFR,  Part  220),  to  insure 
that  furloughed,  protected  employees 
(designated  employees)  may  exercise 
their  statutory  rights.  AirDereg  provides 
a  mechanism  for  the  monitoring  hiring 
activity  in  the  airline  industry.  Section 
43(d)(2)  of  the  Regulations  provides  that 
covered  air  carriers  submit  a  semi- 
annual list  of  all  jobs  filled  and  certify 
the  reason  if  any  job  is  filled  with  a 
"non-designated  employee".  AU 
covered  air  carriers  shall  report  their 
permanent  job  vacancies  as  they  occur, 
to  a  central  job  center,^or  the 
preparation  of  a  comprehensive  Ust  of 
jobs  in  the  industry  that  is  distributed 
to  all  state  employment  agencies.  The 
Airline  Vacancy  Listing  Form  requests 
such  information  as  name  and  location 
of  airline,  vacancy  location, 
occupational  specialty,  job  title,  and 
salary.  The  information  is  submitted  by 
the  covered  airlines  semi-annually. 

n.  Current  Actions 

The  Department  of  Labor  seeks 
extension  of  approval  to  collect  this 
information  to  enable  airlines  to  meet 
the  reporting  requirement  on  their 
hiring  activity  and  job  vacancies.  The 
reports  will  determine  whether  carriers 
have  complied  with  the  duty  to  hire  and 
provide  information  that  can  be  made 
available  to  protected  employees.  If  this 
information  was  not  collected,  this 
source  of  information  would  not  be 
available  to  designated  employees  to 
obtain  work  nor  anyone  seeking  work  in 
the  airline  industry. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Airline  Vacancy  Listing. 

OMB  Number:  1214-0004. 

Affected  Public:  Business  or  other  for- 
profit. 

Total  Respondents:  4. 

Frequency:  Semi-annually. 

Total  Responses:  223. 

Average  Time  Per  Response  for 
Reporting:  15  minutes. 

Estimated  Total  Burden  Hours:  310. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $580. 

Comments  submitted  in  response  to 
this  notice  will  be  simunarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  requests;  they 
will  also  become  a  matter  of  pubfic 
record. 
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Dated:  February  7, 1997? 
Cadly  A.  Rayborn. 

Director.  Division  of  Financial  Maimgement, 
Office  ofManagBment,  Administration  and 
Planning.  Employment  Standards 
Administration. 

(FR  Doc.  97-3476  Filed  2-11-97;  8:45  am] 
■UMS  OOM  4ai«-l7-« 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  Na  95-1  CARP  DO  92-04] 

DtotribuUon  of  the  1992. 1993,  and 
1994  Musical  Worlu  Funds 

AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Distribution  order. 

SUMMARY:  The  Librarian  of  Congress, 
upon  reconunendation  of  the  Register  of 
Copyrights,  is  announcing  the 
distribution  of  the  royalty  fees  collected 
for  Digital  Audio  Recording  Devices  and 
Media  (DART)  in  the  1992, 1993,  and 
the  1994  Musical  Works  Funds.  The 
Librarian  is  adopting  in  part  and 
rejecting  in  part  the  decision  of  the 
Copyright  Arbitration  Royalty  Panel 
(CARP). 

EFFECTIVE  DATE:  The  distribution 
percentages  announced  in  this  Order  are 
effective  on  February  12, 1997. 

ADDRESSES:  The  full  text  of  the  CARP's 
report  to  the  Librarian  of  Congress  is 
available  for  inspection  and  copying 
during  normal  business  hoius  in  the 
Office  of  the  General  Counsel,  James 
Madison  Memorial  Building,  Room  LM- 
407,  First  and  Independence  Avenue, 
S.E.,  Washington,  DC.  20540. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
William  Roberts.  Senior  Attorney,  or 
Tanya  M.  Sandros,  Attorney-Advisor, 
P.O.  Box  70977.  Southwest  Station, 
Washington,  D.C.  20024.  Telephone 
(202) 707-8380. 

SUPPLEMENTARY  INFORMATKM: 

L  RecammendatHn  of  the  Registo-  of 
Copyrights 

Backffvund 

On  October  28, 1992,  Congress 
enacted  the  Audio  Home  Recording  Act, 
Pubic  Law  Na  102-563  (1992).  This  Act 
requires  manufacturers  and  importers  to 
pay  royalties  on  digital  audio  recording 
devices  and  media  (DART)  that  are 
distributed  in  the  United  States.  The 
royalties  are  collected  by  the  Copyright 
Office  and  deposited  with  the  Treasiuy 
of  the  United  States.  17  U.S.C.  1005. 
These  funds  are  distributed  by  the 
Copyright  Office  to  interested  copyright 


parties  who  filed  claims  with  the 
Copyright  Office  each  year  during 
January  and  February  pursuant  to  either 
a  universal  settlement  negotiated  by  the 
claimants  toe  particular  subfund,  or  by 
Order  of  the  Librarian  of  Congress 
(Librarian)  following  a  distribution 
proceeding  conducted  by  a  Copyright 
Arbitration  Royalty  Panel  (CARP). 

The  Act  provides  that  the  royalties  are 
to  be  divided  into  two  funds:  the  Sound 
Recordings  Fund,  which  accounts  for 
66'A%  of  the  royalties,  and  the  Musical 
Works  Fund,  which  accounts  for  the 
remaining  33  V3%  of  the  royalties.  The 
Act  further  divides  each  fuind  into 
subfunds. 

The  Soimd  Recordings  Fund  consists 
of  four  subfunds,  two  of  which,  the 
Nonfeatiued  Musicians  Subfund  and  the 
Nonfeatured  Vocalists  Subfund,  account 
for  2'/fe%  and  \^/i%,  respectively,  of  the 
Sound  Recordings  Fund  and  are 
administered  by  an  independent 
administrator.  The  remaining  96%  of 
the  Soimd  Recordings  Fund  is  further 
distributed  between  two  additional 
subfunds,  the  Featiued  Recording  Artist 
Subfund  and  the  Sound  Recording 
Owners  Subfund,  which  receive  40% 
and  60%,  respectively,  of  the  remaining 
96%  share  of  the  fund.  The  Musical 
Works  Fund  consists  of  two  subfunds, 
the  Publishers  Subfund  and  the  Writers 
Subfund,  each  of  which  receives  50%  of 
that  Fund.  17  U.S.C.  1006(b). 

Thus,  the  Act  establishes  the 
percentages  for  each  fund  and  subfund, 
but  directs  the  CARPs,  when  necessary, 
to  determine  what  amoimt  each 
claimant  within  a  subfund  is  entitled  to 
receive.  The  determination  and  a  full 
explanation  underlying  the  conclusions 
are  set  out  in  a  written  report  to  the 
Librarian. 

Distribution  of  Royalties 

Royalties  are  collected  on  a  quarterly 
basis  from  any  importer  or  manufacturer 
that  distributes  any  digital  audio 
recording  device  or  digital  audio 
recording  medium  that  it  manufactured 
in  or  imported  into  the  United  States.  17 
U.S.C.  1003(c).  As  discussed  above, 
these  royalties  are  collected  by  the 
Copyright  Office  and  invested  in 
interest-bearing  securities  with  the 
United  States  Treasury  for  subsequent 
distribution  to  interested  copyright 
parties.  17  U.S.C.  1005. 

An  interested  copyright  party  must 
submit  each  year  a  written  claim  to  the 
Copyright  Office  during  the  months  of 
January  and  February.  17  U.S.C.  1007(a). 
Within  30  days  after  the  last  day  for 
filing  claims,  the  statute  instructs  the 
Librarian  to  ascertain  whether  there  are 
any  controversies  among  the  claimants 
as  to  the  proper  distribution  of  the 


royalties  in  their  fund/subfund.  If  there 
are  no  controversies,  the  Librarian 
authorizes  the  distribution  of  the  funds, 
according  to  the  terms  of  the  negotiated 
agreements;  otherwise,  the  Librarian  is 
directed  to  convene  a  CARP  or  CARPs 
to  decide  the  proper  distribution  of  the 
royalties  in  each  unresolved  fund/ 
subfund.  17  U.S.C.  1007(b)(c). 

77us  Proceeding 

The  parties  in  this  proceeding  are 
Broadcast  Music,  Inc.,  the  American 
Society  of  Composers,  Authors,  and 
Publishers,  SESAC.  Inc.,  the  Harry  Fox 
Agency,  Inc.  (a  subsidiary  of  the 
National  Music  Publishers'  Association, 
Inc.),  Copyright  Management  Inc.,  The 
Songviniters  Guild  of  America,  and  the 
Gospel  Music  Coalition  (collectively, 
the  "Settling  Parties"),  and  two  pro  se 
claimants,  Eugene  Curry  and  Ahcia 
Carolyn  Evelyn.  Ms.  Evelyn  and  Mr. 
Curry,  both  songwriters,  chose  to 
represent  their  own  interests  in  the 
proceeding.  Mr.  Curry  also  represented 
the  publishing  interest  of  Tajai  Music. 
Inc.  (Tajai)  for  the  three  years  in 
dispute.  The  Settling  Parties  represent 
the  over  264,000  remaining  publishers 
and  songwriters  with  a  claim  to  a  share 
of  the  royalties.  Settling  Parties  Direct 
Case  at  2-3. 

The  CARP  in  this  proceeding  was 
convened  to  determine  the  distribution 
of  the  royalties  in  the  1992, 1993,  and 
1994  Musical  Works  Funds,  which 
totaled  approximately  $355,500. 00.^ 
The  Copjrright  Office  received  forty-one 
claims  to  the  1992  Musical  Works 
Fimd — twenty-one  claims  to  the  Writers 
Subfund  and  twenty  claims  to  the 
Publishers  Subfund.  During  the  next 
filing  cycle,  the  Office  received  twenty- 
two  claims  to  the  1993  Musical  Works 
Fimd — ^twelve  claims  to  the  Writers 
Subfund  and  ten  claims  to  the 
Publishers  Subfund.  In  1995.  the  Office 
received  twenty-six  claims  to  the  1994 
Musical  Works  Fund,  equally  divided 
between  the  two  subfunds. 

This  proceeding  for  the  determination 
of  the  distribution  of  the  DART  royalties 
commenced  on  November  3, 1993, 
when  the  Settling  Parties  filed  a  motion 
with  the  Copyri^t  Royalty  Tribunal 
(Tribunal)  ^  to  consolidate  the  1992  and 


>  Claimants  to  the  royalties  in  the  Sound 
Recordings  Fund  for  1992. 1993,  and  1994 
negotiated  a  settlement  amongst  themselves.  The 
Library  has  made  a  full  distribution  of  these  funds 
to  the  interested  copyright  parties  who  filed  timely 
claims  for  a  share  of  these  royalties.  See  Order, 
Docket  No.  94-2  CARP-DD  fDecember  15. 1994) 
and  Order  in  Docket  No.  9S-1  CARP  DD  92-94 
(May  16.  1995). 

'  When  the  Audio  Home  Recording  Act  was 
passed,  the  Copyright  Royalty  Tribunal  had  the 
authority  to  conduct  the  DART  distribution 
proceedings.  The  Tribunal.  ho%irevet,  was  abolished 
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1993  DART  distribution  proceedings. 
The  CRT  granted  this  motion  on 
November  29, 1993,  see  Order,  In  the 
Matter  of  1992  Audio  Home  Recording 
Act  Distribution  Proceeding,  CRT 
Docket  No.  93-1-92DRD  (Nov.  29, 
1993),  but  further  proceedings  were 
suspended  upon  the  abolition  of  the 
*CRT. 

The  Copyright  Office  instituted  a  new 
proceeding  for  the  distribution  of  1992 
and  1993  DART  royalties  on  March  1, 
1994.  59  FR  9773  (March  1, 1994).  In 
response  to  this  notice,  the  Settling 
Parties  and  other  claimants  filed  a 
motion  with  the  Office  requesting  the 
Office  to  consolidate  the  1992, 1993, 
and  1994  DART  distribution 
proceedings.  The  Office  granted  this 
request  and  announced  tbat  it  would  set 
a  schedule  for  a  DART  distribution 
proceeding  in  1995.  59  FR  35762  (July 
13, 1994). 

On  February  23, 1995,  the  Office 
published  a  notice  requesting  comments 
as  to  the  existence  of  controversies  in 
the  consolidated  proceeding,  and 
notices  of  intent  to  participate.  60  FR 
12251  (March  6, 1995).  Twelve  parties 
filed  notices  of  intent  to  participate  in 
this  proceeding,  including  the  Settling 
Parties,  Ms.  Evelyn,  Mr.  Curry  and  the 
publishing  company  he  represents, 
Tajai. 

Through  a  series  of  motions  to 
dismiss  certain  parties  and  as  a  result  of 
continued  negotiations,  nine  parties 
remained  in  the  DART  distribution 
4>roceeding  when  the  Librarian  initiated 
a  CARP  to  determine  the  distribution  of  ' 
the  Musical  Works  Fund  royalties  for 
1992, 1993,  and  1994.  61  FR  40464 
(August  2, 1996). 

On  October  4, 1996,  the  Parties  met 
with  the  Panel  which  determined,  for 
good  cause  shovm,  to  proceed  on  the 
basis  of  the  written  pleadings  alone.  ^ 
CARP  Order,  Docket  No.  95-1  CARP  DD 
92-94  (October  4,  1996).  Accordingly, 
the  CARP  instructed  the  parties  to  file 
their  respective  proposed  findings  of 
fact  and  conclusions  of  law  by 
November  4, 1996,  and  to  file  reply 
findings  on  or  before  November  14, 
1996.  The  Panel  limited  the  proposed 
findings  of  fact  to  the  material  contained 


by  Congress  in  1993,  and  the  authority  to  distribute 
DART  funds  was  given  to  the  CARPS,  as 
administered  by  the  Librarian  of  Congress.  See  the 
Copyright  Royahy  Tribunal  Reform  Act  of  1993, 
Pubic  Law  No.  103-198. 

>On  lune  14, 1996.  the  Settling  Parties  flled  a 
motion  to  dispense  with  formal  hearings  and  to 
conduct  this  pr(x:eeding  on  the  basis  of  the  written 
pleadings.  The  Librarian  denied  the  motion,  but 
designated  the  issue  to  the  CARP  for  further 
consideration  under  their  authority  to  suspend  or 
waive  the  relevant  provision  of  the  regulations. 
Order.  Docket  No.  9S-1  CARP  DD  92-94  Uuly  25, 
1996). 


in  the  written  direct  cases  previously 
filed  on  March  25, 1996.  Transcript  of 
October  4, 1996  Meeting  at  33-35. 

On  December  16, 1996,  the 
chairperson  of  the  CARP  delivered  the 
Panel's  written  report  to  the  Librarian. 

The  CARP  Report 

The  Panel,  after  reviewing  the  written 
record,  determined  that  the  royalties  in 
the  1992, 1993,  and  1994  Musical  Works 
Fimds  should  be  allocated  as  follows: 

To  Mr.  Curry:  0.007096%  of  both  the 
Writers  and  Publishers  Subfunds  in 
1992;  0.001608%  of  both  the  Writers 
and  Publishers  Subfunds  in  1993;  and 
0.003398%  of  both  the  Writers  and 
Publishers  Subfunds  in  1994. 

To  Ms.  Evelyn:  0.000084%  of  only  the 
Writers  Subfund  in  1993;  and 
0.000082%  of  only  the  Writers  Subfund 
in  1994. 

To  the  Settling  Parties:  99.992904%  of 
both  the  Writers  and  Publishers 
Subfunds  in  1992;  99,998308%  of  the 
Writers  Subfund  and  99.998392%  of  the 
Publishers  Subfund  in  1993;  and 
99.99652%  of  the  Writers  Subfund  and 
99.996602%  of  the  Publishers  Subfund 
in  1994.  CARP  Report,  paras.  71-73. 

The  Panel  utilized  the  only  formula 
presented  for  calculating  a  claimant's 
share  of  the  royalties.  CARP  Report, 
para.  53.  The  formula  determines  each 
claimants'  proportionate  share  of  the 
royalties  as  a  percentage  of  the  total 
song  titles  sold  during  a  particular  year 
based  on  evidence  of  a  claimants'  total 
song  Utle  sales  for  tbat  year.  Id. 

Standard  of  Review 

The  Copyright  Royalty  Tribunal 
Reform  Act  of  1993  created  a  unique 
system  of  review  of  a  CARP's 
determination.  Typically,  an  arbitrator's 
decision  is  not  reviewable,  but  the 
Reform  Act  created  two  layers  of  review: 
The  Librarian  of  Congress,  and  the  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit.  Section  802(f)  of  the  Copyright 
Act  directs  the  Librarian  to  either  accept 
the  decision  of  the  CARP  or  reject  it.  If 
the  Librarian  rejects  it,  he  must 
substitute  his  own  determination  "after 
full  examination  of  the  record  created  in 
the  arbitration  proceeding."  Id.  If  the 
Librarian  accepts  it,  then  the 
determination  of  the  CARP  has  become 
the  determination  of  the  Librarian.  In 
either  case,  through  issuance  of  the 
Librarian's  Order,  it  is  his  decision  that 
is  subject  to  review  by  the  Court  of 
Appeals. 

Section  802(f)  of  the  Copyright  Act 
directs  that  the  Librarian  shall  adopt  the 
report  of  the  CARP  "unless  the  Librarian 
finds  that  the  determination  is  arbitrary 
or  contrary  to  the  provisions  of  this 
title."  Neither  the  Reform  Act  nor  its' 


legislative  history  indicates  what  is 
meant  specifically  by  "arbitrary,"  but 
there  is  no  reason  to  conclude  that  the 
use  of  the  term  is  any  different  fitim  the 
"arbitrary"  standard  described  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
706(2)(A). 

Review  of  the  case  law  applying  the 
APA  "arbitrary"  standard  reveals  six 
factors  or  circumstances  under  which  a 
court  is  likely  to  find  that  an  agency 
acted  arbitrarily.  An  agency  is  generally 
considered  to  be  arbitrary  when  it: 

(1)  Relies  on  fectors  that  Congress  did  not 
intend  it  to  consider, 

(2)  fails  to  consider  entirely  an  important 
aspect  of  the  problem  that  it  was  solving; 

(3)  Offers  an  explanation  for  its  decision 
that  runs  counter  to  the  evidence  presented 
l>efore  it; 

(4)  Issues  a  decision  that  is  so  implausible 
that  it  cannot  be  explained  as  a  product  of 
agency  expertise  or  a  difference  of  viewpoint: 

(5)  Fails  to  examine  the  data  and  articulate 
a  satisfactory  explanation  for  its  action 
including  a  rational  connection  between  the 
facts  found  and  the  choice  made;  or 

(6)  When  the  agency's  action  entails  the 
unexplained  discrimination  or  disparate 
treatment  of  similarly  situated  parties. 

Motor  Vehicle  Manufacturers 
Association  v.  State  Farm  Mutual 
Insurance  Co.,  463  U.S.  29  (1983); 
Celcom  Communications  Corp.  v.  FCC, 
789  F.2d  67  P.C.  Cir.  1986);  Airmark 
Corp.  V.  FAA.  758  F.2d  685  (D.C.  Cir. 
1985). 

Given  these  guidelines  for 
determining  when  a  decision  is 
"arbitrary,"  prior  decisions  of  the  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  reviewing  the  determinations  of 
the  former  Copyright  Royalty  Tribunal 
(Tribunal)  have  been  consulted.  The 
decisions  of  the  Tribunal  were  reviewed 
under  the  "arbitrary  and  capricious" 
standard  of  5  U.S.C.  706(2)(A)  which,  as 
noted  above,  appears  to  be  applicable  to 
the  Librarian's  review  of  the  CARP's 
decision. 

Review  of  judicial  decisions  regarding 
Tribimal  actions  reveals  a  consistent 
theme:  while  the  Tribimal  was  granted 
a  relatively  wide  "zone  of 
reasonableness,"  it  was  required  to 
articulate  clearly  the  rationale  for  its 
decision.  See  National  Association  of 
Broadcasters  v.  CRT,  772  F.2d  922  (D.C. 
Cir.  1985);  Christian  Broadcasting 
Network  v.  CRT.  720  F.2d  1295  (D.C. 
Cir.  1983);  National  Cable  Television 
Association  v.  CRT,  689  F.2d  1077  (D.C. 
Cir.  1982);  Recording  Industry 
Association  of  America  v.  CRT,  662  F.2d 
1  (D.C.  Cir.  1981).  As  one  panel  of  the 
D.C.  Circuit  succinctly  noted: 

We  wish  to  emphasize  *  •  •  that  precisely 
because  of  the  technical  and  discretionary 
nature  of  the  Tribunal's  work,  we  must 
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especially  insist  that  it  weigh  all  the  relevant 
considerations  and  that  it  set  out  its 
conclusions  in  a  fonn  that  permits  us  to 
determine  whether  it  has  exercised  its 
responsibilities  lawfully  *  *  *. 

Christian  Broadcasting  Network,  Inc.  v. 
CRT.  720  F.2d  1295, 1319  (DC.  Or. 
1983).  quoting  National  Cable 
Television  Association  v.  CRT,  689  F.2d 
1077. 1091  (D.C.  Cir.  1982). 

Because  the  Librarian  is  reviewing  the 
G\RP  decision  under  the  same 
"arbitrary"  standard  used  by  the  coiuts 
to  review  the  Tribunal's  decisions,  he 
must  be  presented  by  the  CARP  with  a 
detailed  rational  analysis  of  its  decision, 
setting  forth  specific  findings  of  fact  and 
conclusions  of  law.  This  requirement  of 
every  CARP  report  is  confirmed  by  the 
legislative  history  to  the  Reform  Act 
which  notes  that  a  "clear  report  setting 
forth  the  panel's  reasoning  and.  findings 
will  greatly  assist  the  Librarian  of 
Congress."  H.R.  Rep.  No.  286, 103d 
Cong.,  1st  Sess.  13  (1993).  Thus,  to 
engage  in  reasoned  decisionmaking,  the 
CARP  must  "weigh  all  the  relevant 
considerations  and  *  *  *  set  out  its 
conclusions  in  a  form  that  permits  [a 
determination  of|  whether  it  has 
exercised  its  responsibilities  lawfully." 
National  Cable  Television  Association  v. 
CRT.  689  F.2d  1077, 1091  P.C.  Cir. 
1982).  This  goal  cannot  be  reached  by 
"attemptlin^  to  distinguish  apparently 
inconsistent  awards  with  simple, 
imdifferentiated  allusions  to  a  10,000 
page  record."  Christian  Broadcasting 
Network.  Inc.  v.  CRT.  720  F.2d  1295, 
1319  P.C.  Cir.  1983). 

It  is  the  task  of  the  Register  of 
Copyrights  to  review  the  CARP  report 
and  make  her  recommendation  to  the 
Librarian  as  to  whether  the  report  is 
arbitrary  or  contrary  to  the  provisions  of 
the  Copyright  Act  and,  if  so,  whether, 
and  in  what  manner,  the  Librarian 
should  substitute  his  own 
determination. 

Petitions  To  Set  Aside  the  Panel's 
Determination 

On  January  2, 1997,  and  on  January  3, 
1997,  the  two  pro  se  parties  filed  their 
petitions  with  the  Librarian  to  modify 
and/or  set  aside  the  decision  of  the 
CARP,  along  with  motions  requesting 
leave  to  file  the  petitions  late.  See  37 
CFR  251.55(a).  The  Office  accepted  the 
late  filings  and  issued  an  order 
requesting  that  any  replies  tothe 
petitions  be  filed  with  the  Office  no 
later  than  January  17, 1997.  Order, 
Docket  No.  95-1  CARP  DD  92-94 
Oanuary  3, 1997).  The  purpose  of  die 
petitions  to  modify  or  set  aside  the 
Panel's  determination  is  to  identify 
aspects  of  the  Panel's  report  which  are 
arbitrary  with  respect  to  record  evidence 


or  contrary  to  the  applicable  statutory 
provisions. 

In  her  petition,  Ms.  Alicia  Evelyn 
enumerated  an  array  of  reasons  to  set 
aside  the  determination  of  the  CARP  in 
this  proceeding,  stating  that  "(tjhe 
panel,  in  its  report,  failed  to  address 
matters  in  controversy  *  *  *."  Petition 
to  Set  Aside  the  Determination  of  the 
Copyright  Arbitration  Royalty  Panel  in 
the  Above-Referenced  Matter  Submitted 
by  Alicia  Caroljoi  Evelyn,  Individiial, 
pit)  Se,  Claimant  (Evelyn  Petition)  at  2. 
The  purported  controversies  which  the 
CARP  failed  to  address  include:  (1) 
Failure  on  the  part  of  the  Settling  Parties 
to  identify  their  DART  eligible 
associates  and  members  and  at  least  one 
DART  eligible  title  for  the  1992-94 
period.  Id.  at  2;  (2)  failure  on  the  part 
of  the  Settling  Parties  to  provide  data  to 
individual  claimants  pertaining  to  their 
DART  eligible  songs,  including,  but  not 
limited  to  the  songs  "I'm  Coimting  on 
You"  and  "I  Thank  You,"  Id.  at  3;  (3) 
selection  of  SoundScan  to  determine  the 
extent  of  record  sales  rather  than  use  of 
performance  data.  Id.  at  7;  (4)  use  by  Mr. 
Michael  Fine  *,  expert  witness  for  the 
Settling  Parties,  of  an  incomplete  list  of 
DART  eligible  songs  when  evaluating 
SoundScan  data  for  record  sales  of  Ms.   . 
Evel3m,  ZdTat  7;  (5)  unexplained  use  of 
total  record  sales,  as  reported  by 
SoundScan,  for  1992,  rather  than  record 
sales  for  the  relevant  period,  October  28, 
1992— December  31, 1992,  and 
concomitant  use  of  total  record  sales  for 
the  claimant  during  this  same  period. 
Id.  at  7-8;  (6)  failure  to  include  record 
club  sales  and/or  computer  sales  in  the 
calciUations  for  total  record  sales.  Id.  at 
8;  and  (7)  failure  on  the  part  of  certain 
Settling  Parties  to  fulfill  their  fiduciary 
obligations  toward  their  members.  Id.  at 
9-10. 

Whereas  Ms.  Evelyn's  petition  stated 
her  concerns  with  certain  particularity, 
Mr.  Ciury's  petition  to  set  aside  the 
panel's  determination  rests  primarily  on 
a  fimdamental  assertion  that  the  Settling 
Parties  never  proved  their  case.  Petition 
to  Set  Aside  the  Determination  of  the 
Arbitration  Royalty  Panel,  submitted  by 
Eugene  Curry  (Curry  Petition),  at  1.  Mr. 
Curry  argues  that  he  had  to  submit 
specific  titles  of  his  works  and 
documentation  of  record  sales  whereas 
the  Settling  Parties  produced  no  hard 
numbers  for  the  record  sales  of  any 
claimant  represented  by  the  Settling 
Parties.  Id.  at  2,3,4.  Curry  further  argues 
that  it  was  error  for  Ms.  Smith  '  to 


*Mr.  Fine  is  the  Chief  Executive  Officer  of 
SoundScan.  Inc.  Witness  Affidavit,  SetUing  Parties' 
Direct  Case. 

'  Ms.  Smith  is  Vice  President  of  Performing  Rights 
of  Broadcast  Music,  bic  Witness  Affidavit.  Settling 
Parties'  Direct  Gas*. 


supply  Mr.  Fine  with  authorship  data 
and  not  present  any  data  on  the  number 
of  disseminations  of  his  works  through 
transmissions,  i.e.  radio  play,  id.  at  2, 
implying  that  the  Panel  failed  to 
properly  apply  the  statutory  criteria  for 
making  its  determination.  Additionally, 
Mr.  Curry  submits  that  he  supplied  the 
Settling  Parties  with  documentation  of 
record  club  sales  in  support  of  his 
argument  that  SoundScan  was  not  the 
only  source  of  record  sales  data,  nor  the 
best  soiut»,  but  this  information  was 
not  utilized  in  the  final  report  to  adjust 
the  sales  figures.  Id.  at  4. 

In  reply,  the  Settling  Parties  request 
that  the  Librarian  deny  Ms.  Evelyn's  and 
Mr.  Curry's  petitions  on  both  procedural 
and  substantive  grounds.  The  Settling 
Parties  contend  that  the  Panel's  report 
was  not  arbitrary  or  contrary  to  the  law. 
when  analyzed  under  the  applicable 
standard  of  review,  and  therefore, 
should  be  adopted  as  filed  by  the 
Librarian.  Fiuthermore,  the  Settling 
Parties  oppose  the  Evelyn  and  Curry 
petitions  because  each  petition  failed  to 
reference  applicable  sections  of  the 
party's  proposed  findings  of  fact  and 
conclusions  of  law.  See  37  CFR 
251.55(a). 

Sufficiency  of  Ms.  Evelyn's  and  Mr. 
Curry's  Petitions  To  Modify 

Before  the  Register  can  address  the 
issues  raised  by  Ms.  Evelyn's  and  Mr. 
Curry's  petitions  to  modify  the    . 
determination  of  the  Panel,  the  Register 
must  first  address  the  contention  raised 
by  the  Settling  Parties  that  the  petitions 
must  be  dismissed  for  failure  to  comply 
with  section  251.55(a)  of  the  CARP 
rules.  That  section  provides  that  each 
petition  must  "state  the  reasons  for 
modification  or  reversal  of  the  panel's 
determination,  and  shall  include 
applicable  sections  of  the  party's 
proposed  findings  of  fact  and 
conclusions  of  law."  37  CFR  251.55(a). 

Review  of  Ms.  Evelyn's  and  Mr. 
Curry's  petitions  reveals  that  neither 
comply  with  the  second  part  of  the  rule 
which  requires  identification  of 
applicable  portions  of  a  petitioner's 
proposed  fiindings  of  fact  and 
conclusions  of  law.  The  purpose  of  this 
requirement  is  to  enable  the  Register, 
and  the  Librarian,  to  locate  those 
portions  of  the  testimony  that  support 
each  party's  petition.  However,  absent  a 
showing  of  bad  faith,  the  remedy  for 
failure  to  comply  with  the  requirement 
is  not  dismissal  of  a  party's  petition  to 
modify.  Rather,  the  remedy  is  for  the 
Register  to  direct  the  offending  party  to 
amend  his  or  her  petition  to  include 
identification  of  the  applicable  portions 
of  their  proposed  finrfinga  of  fact  and 
conclusions  of  law.  This  approach. 
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however,  is  not  necessary  in  this 
proceeding  because  the  record  is 
relatively  small.  Therefore,  Ms.  Evelyn's 
and  Mr.  Curry's  petitions  to  modify 
were  accepted. 

Review  of  the  CARP  Report 

In  reviewing  the  determination  of  a 
CARP,  the  Register  is  required  to 
confine  her  consideration  to  the  record 
of  the  proceeding.  17  U.S.C.  802(f).  The 
record  in  this  proceeding  consists  solely 
of  the  written  direct  cases  of  the  Settling 
Parties,  Ms.  Evelyn,  and  Mr.  Curry. 
Consequently,  despite  the  protestations 
of  Ms.  Evelyn  and  Mr.  Curry,  the 
Register  will  not  address  issues  raised  in 
their  petitions  to  modify  which  go 
beyond  the  evidence  presented  in  the 
written  direct  cases. 

The  Register's  review  is  in  three  parts: 
(1)  An  analysis  of  the  statutory  criteria 
to  be  used  in  the  current  proceeding;  (2) 
an  analysis  of  the  methodology  adopted 
by  the  Panel  to  implement  the  statutory 
criteria;  and  (3)  an  analysis  of  the 
application  of  the  adopted  methodology 
to  the  record  evidence. 

1.  Statutory  criteria.  The  Audio  Home 
Recording  Act  of  1992  clearly  delineates 
the  statutory  criteria  to  be  considered 
when  making  a  distribution  of  DART 
royalties.  Specifically,  a  CARP  may  only 
consider  "the  extent  to  which,  during 
the  relevant  period  *  *   *  each  musical 
work  was  distributed  in  the  form  of 
digital  musical  recordings  or  analog 
musical  recordings  or  disseminated  to 
the  pubUc  in  transmissions."  17  U.S.C. 
1006(c)(2).  While  a  CARP  is  limited  to 
these  two  statutory  criteria  in 
determining  a  DART  royalty 
distribution,  the  statute  does  not  require 
the  application  of  both  criteria.  Thus,  in 
circumstances  where  the  parties  to  a 
DART  distribution  have  presented 
evidence  as  to  only  one  of  the  criteria, 
there  is  no  requirement  that  a  CARP 
request  evidence  as  to  the  second 
criteria  as  well. 

In  this  proceeding,  the  parties 
presented  credible  evidence  only  as  to 
the  distribution  criteria  (record  sales).^ 
The  Register  concludes  that  the  Panel 
acted  properly  in  basing  its 
determination  solely  on  the  evidence  of 
record  sales,  and  was  not  required  to 
take  record  evidence  as  to  the 
dissemination  of  musical  works  in 
transmissions  when  no  such  evidence 
was  submitted  by  the  parties.  Further, 
the  Register  determines  that  the  Panel 


*The  Panel  found  that  while  the  Settling  Parties 
and  Mr.  Curry  did  not  pi«sent  any  evidence  of 
performances,  the  evidence  presented  by  Ms. 
Evelyn  as  to  performances  of  her  works  was  not 
competent.  Report,  paras.  46-47.  After  reviewing 
the  record,  the  Register  concludes  that  this 
determination  by  the  Panel  was  not  arbitrary. 


acted  properly  by  refusing^to  consider 
evidence  presented  by  Ms.  Evelyn  and 
Mr.  Curry  that  was  not  relevant  to  the 
section  1006(c)(2)  criteria.  See,  CARP 
Report,  para.  52. 

2.  Methodology.  The  Settling  Parties 
presented  the  only  systematic  method 
for  determining  the  distribution  of  the 
royalties  in  the  Musical  Works  Fimds. 
The  formula  divided  the  tptal  song  title 
sales  credited  to  a  claimant  during  a 
particular  year  by  the  total  song  titles 
sold  during  the  same  year.  This 
calculation  determines  the  claimant's 
proportionate  share  of  the  royalties  for 
that  period  of  time.  The  Panel  found 
this  formulation  acceptable  for  making 
its  determination  because  it  allows  each 
claimant  to  receive  credit  for  actual 
sales  during  the  relevant  period.  CARP 
Report,  para.  54.  Additionally,  the  Panel 
noted  that  Ms.  Evelyn  and  Mr.  Curry 
failed  to  propose  any  alternative 
systematic  method  or  formula  for 
caFculating  a  claimant's  share  of  the 
royalties.  CARP  Report,  paras.  40  and 
48. 

Although  neither  Ms.  Eveljm  nor  Mr. 
Curry  challenge  the  Settling  Parties' 
formula  for  determining  each  claimant's 
share  of  the  royalties,  Mr.  Curry  does 
challenge  application  of  the  formula 
solely  to  himself  and  Ms.  Evelyn, — that 
is,  not  the  Settling  Parties.  The  Register 
concludes  that  the  Panel  did  not  act 
arbitrarily  by  using  the  formula  to 
determine  Mr.  Curry's  and  Ms.  Evelyn's 
proportionate  share  of  the  royalties  from 
actual  sales  data.  First,  the  Panel  found 
that  the  Settling  Parties  represent  all 
claims  except  those  of  Mr.  Curry  and 
Ms.  Evelyn.  CARP  Report,  paras.  36  and 
37.  Second,  based  on  this  finding  and 
application  of  the  simple  mathematical 
concept  that  the  sum  of  the  parts  must 
equal  the  whole,  the  Panel  accepted  the 
presentation  of  evidence  for  the  two 
individual  claimants'  share  of  the 
royalties  and  deducted  this  sum  from 
100%  to  determine  the  Settling  Parties' 
share  of  the  royalties.  CARP  Report, 
para.  69.  Such  an  approach  is  logical 
and  consistent  and  was  fiilly  within  the 
discretion  of  the  Panel. 

Ms.  Evelyn  raises  a  second  challenge 
to  the  methodology  utihzed  by  the 
Panel.  Specifically,  she  challenges  the 
fact  that  the  Panel  considered  the  total 
sales  figures  for  1992,  rather  than  only 
those  sales  which  occurred  during  the 
.  time  period  that  the  Audio  Home 
Recording  Act  was  in  effect  (October  28, 
1992  to  December  31, 1992).  The 
Register  determines  that  this  challenge 
is  not  fatal  to  the  Panel's  action.  First, 
Ms.  Evelyn  did  not  file  a  claim  to  DART 
royalties  for  1992,  and  her  distribution 
is  not  affected  by  the  Panel's 
determination  for  1992.  Second,  there  is 


no  evidence  in  the  record  that  suggests 
that  the  Panel  could  have  ascertained 
the  universe  of  record  sales,  and  the 
sales  of  Mr.  Curry,  for  the  period  from 
October  28, 1992,  through  December  31, 
1992.  Nevertheless,  the  Panel 
determined  Mr.  Curry's  percentage 
claim  from  the  annual  sales  data  under 
an  apparent  assimiption  that  record 
sales  occurred  at  the  same  rate 
throughout  1992.  A  careful  review  of  the 
record  reveals  no  evidence  suggesting 
that  the  rate  of  record  sales  during  the 
effective  period  of  the  Audio  Home 
Recording  Act  was  statistically  different 
from  the  rate  of  sales  throughout  the 
remainder  of  the  calendar  year. 
Consequently,  the  Register  finds  the 
Panel's  use  of  the  annual  sales  figiires 
not  arbitrary,  although  evidence  of 
record  sales  from  this  period  would 
have  provided  the  ideal  precision  for 
apphcation  of  the  formula.  See, 
National  Association  of  Broadcasters  v. 
Copyright  Royalty  Tribunal.  675  F.2d 
367,  379  n.lO  (D.C.  Cir.  1982) 
(Tribimal's  findings  acceptable  "though 
of  less  than  ideal  clarity,"  so  long  as 
"the  path  which  the  agency  follows  can 
reasonably  be  discerned."). 

3.  Application  of  Methodology  to 
Record  Evidence.  The  Register  finds  that 
the  Panel  did  act  arbitrarily  in 
determining  Mr.  Curry's'  share  of  the 
1992, 1993,  and  1994  Publishers 
Subfunds.  The  Panel  erred  by 
determining  that  Mr.  Curry,  as  writer, 
and  Mr.  Ciury,  as  publisher,  were  to 
receive  the  same  award. 

In  determining  Mr.  Curry's  record 
sales  for  the  Writers  Subfurids,  the  Panel 
prorated  his  sales  based  on  his 
percentage  contribution  as  author  to 
each  musical  woik.  For  example,  the 
Panel  accorded  Mr.  Curry  credit  for  one- 
half,  50%,  of  the  total  record  sales  for 
the  musical  work  "Bumin"  because  he 
was  the  co-author  of  the  work.  CARP 
Report,  para.  34.  While  this  approach  is 
appropriate  in  determining  Mr.  Curry's 
share  of  the  Writers  Subfunds,  it  is 
contrary  to  the  evidence  in  determining 
his  share  of  the  Publishers  Subfunds. 
There  is  no  evidence  in  the  record 
which  demonstrates  that  Mr.  Curry  was 
entitled  to  anything  less  than  a  one 
hundred  percent  publishing  interest 
from  the  sales  of  die  musical  works 
credited  to  him  by  the  Panel  for  the 
PubUshers  Subfunds.  The  Register  is, 
therefore,  recommending  that  Mr. 
Curry's  award  for  the  1992-1994 
Publishers  Subfunds  be  adjusted  to 
reflect  a  one  hundred  percent 


''In  his  capacity  as  sole  representative  of  Tajai 
Music.  Inc.,  Mr.  Curry  filed  claims  to  the  1992, 
1993.  and  1994  Publishers  Subfunds. 
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publishing  interest  for  Mr.  Cuiry  as  sole 
representative  of  Tajai. 

One  final  point  raised  by  Mr.  Curry 
and  Ms.  Evelyn  concerns  the  use  of 
SoundScan  as  the  definitive  source  of 
record  sales  data.  The  Report,  however, 
clearly  indicates  that  the  Panel  did 
consider  evidence  submitted  by  Mr. 
Curry  regarding  sales  through  record 
companies,  and  that  after  due 
consideration,  the  Panel  rejected  the 
evidence  because  he  failed  to  provide 
the  imiverse  of  record  sales  for  these 
companies  diuing  the  relevant  time. 
CARP  Report,  para.  40.  The  Panel's 
decision  to  reject  the  record  sales  data 
submitted  by  Mr.  Curry  and  rely  upon 
the  SoundScan  data  was  not  arbitrary. 

Similarly,  Ms.  Evelyn's  contention 
that  the  Settling  Parties  failed  to  provide 


additional  data  concerning  additional 
DART  eligible  songs  is  without  merit. 
The  Panel  carefully  analyzed  her  direct 
case  and  found  no  credible  evidence  of 
sales  or  performances  in  the  U.S.  during 
the  relevant  period,  CARP  Report,  paras. 
41—48;  the  Panel  did  credit  her  with 
sales  of  musical  works  introduced  by 
the  Settling  Parties.  CARP  Report,  para. 
35.  Furthermore,  the  Register  notes  that 
the  evidence  presented  by  the  Settling 
Parties,  and  adopted  by  the  Panel,  for 
record  sales  of  Ms.  Evelyn  and  Mr. 
Curry  credit  them  both  with  greater 
sales  than  the  evidence  they  presented 
in  their  written  direct  cases,  thereby 
increasing  the  size  of  their  respective 
awards.  CARP  Report,  para.  62  and  64. 

As  discussed  earlier  in  this  Order,  the 
Librarian's  scope  of  review  is  very 


narrow.  The  limited  scc^  certainly 
does  not  extend  to  reconsideration  of 
the  relative  weight  to  be  accorded 
particular  evidence,  and  the  Librarian 
cannot  second  guess  a  CARP's  balance 
and  consideration  of  the  evidence, 
unless  it  runs  counter  to  the  evidence 
presented  to  it.  Motor  Vehicle 
Manufacturers  Association  v.  State 
Farm  Mutual  Auto  Insurance  Co.,  463 
U.S.  29,  43  (1983). 

Conclusion 

For  the  above  stated  reasons,  the 
Register  recommends  that  the  following 
should  be  the  percentages  for  the 
distribution  of  the  royalties  in  the  1992, 
1993,  and  1994  Musical  Works  Funds: 


1992 

1993 

1994 

Writers 

Publishers 

Writers 

Publishers 

Writers 

Publishers 

Curry  „... 

Evelyn  > 

Settling  Parties 

00.007096 

NA 

99.992904 

00.014746 

NA 

99.985255 

00.001608 
00.000084 
99.998308 

00.003802 

NA 

99.996198 

00.003398 
00.000082 
99.99652 

00.007066 

NA 

99.992934 

Total  

100.00 

100.00 

100.00 

100.00 

100.00 

100.00 

n.  Order  of  the  Librarian  of  Congress 

Having  duly  considered  the  recommendation  of  the  Register  of  Copyrights  regarding  the  report  of  the  Copyright 
Arbitration  Royalty  Panel  in  the  distiibution  of  the  1992-1994  Musical  Works  Funds,  the  Librarian  of  Congress  fully 
endorses  and  adopts  her  recommendation  to  accept  the  Panel's  decision  in  part  and  reject  it  in  part.  For  the  reasons 
stated  in  the  Register's  recommendation,  the  Librarian  is  exercising  his  authority  under  17  U.S.C.  802(f)  and  is  issuing 
an  order  setting  the  distribution  of  the  royalties  in  the  1992-1994  Musical  Works  Funds. 

Wherefore,  it  is  ordered  that  the  royalties  in  the  1992-1994  Musical  Works  Funds  shall  be  distributed  according 
to  the  following  percentages: 


1992 

1993 

1994 

Writers 

Publishers 

Writers 

Publishers 

Writers 

Publishers 

Cuny  _ 

Evelyn  „ 

Setting  Parties 

00.007096 

NA 

99.992904 

00.014745 

NA 

99.985255 

00.001608 
00.000084 
99.998308 

00.003802 
NA 
99.9961 98 

00.003398 
00.000082 
99.99652 

00.007066 

NA 

99.992934 

Total 

100.00 

100.00 

100.00 

100.00 

100.00 

100.00 

As  provided  in  17  U.S.C.  802(g),  the 
period  for  appealing  this  Order  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Coliunbia  is  30  days  firom  the 
effective  date  of  this  Order. 

Dated:  February  3, 1997. 
Marybctn  Pelsis, 
Beffster  of  Copyrights. 

Approved  by: 
JaiMS  R  Billii^OD, 
The  Librarian  of  Congress. 
(FR  Doc  97-3316  Filed  2-11-97;  8:45  am) 
MUJNQ  COOC  1410-33-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-013)] 

Govemment-Owmed  Inventions, 
Availabto  for  Licensing 

AQENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  availability  of 
inventions  for  Ucensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 
and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 


Copies  of  patent  applications  cited  are 
available  from  the  Office  of  Patent 
Counsel,  Coddard  Space  Flight  Center. 
Claims  are  deleted  from  the  patent 
applications  to  avoid  premature 
disclosure. 

DATES:  February  1 2, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Guy  M.  Miller,  Patent  Counsel,  Coddard 
Space  Flight  Center,  Mail  Code  204, 
Greenbeh,  MD  20771;  telephone  (301) 
286-7351. 

NASA  Case  No.  GSC-13,524-2:  A 
Dual  Amplitude  and  Dual-Time-of 
Flight  Ultrasonic  Imaging  System; 

NASA  Case  No.  GSC-13,681-1:  Low 
Cost  GPS  Receiver; 

NASA  Case  No.  GSC-13,708-1: 
Segmented  Cold  Cathode  Display  Panel; 


UMI 
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NASA  Case  No.  GSC-13,801-2:  Using 
A  3-D  Sprag  in  Ratcheting  Tools  Based 
on  Pat.  No.  5,482,144.       , 

Dated:  Febniaiy  4, 1997. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  97-3414  FUed  2-11-97;  8:45  am) 
BRXMQ  coot  7S10-01-M 


NATIONAL  COUNai  ON  DISABILITY 

Sunshine  Act  Meeting 

TYPE:  Quarterly  Meeting. 
AGENCY:  National  Council  on  Disability. 
SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  quarterly  meeting  of  the 
National  Council  on  Disability.  Notice 
of  this  meeting  is  required  imder 
Section  522b(e)(l)  of  the  Government  in 
the  Sunshine  Act,  P.L.  94-409). 
DATES:  March  23-24, 1997,  8:30  a.m.  to 
5:00  p.m. 

location:  Sheraton  Uptown 
Albuquerque  Hotel.  2600  Louisiana 
Boulevard,  NE,  Albuquerque,  New 
Mexico  87110:  505-881-3736. 
FOR  INFORMATION  CONTACT: 
Mark  S.  Quigley,  Public  Affairs 
Specialist,  National  Coimcil  on 
Disability,  1331  F  Street  NW.,  Suite 
1050,  Washington,  DC  20004-1107; 
(202)  272-2004  (Voice).  272-2074  (TT), 
(202)  272-2022  (Fax); 
mquigley@cnd.gov  (e-mail). 
AGENCY  MISSION:  The  National  Council 
on  Disability  is  an  independent  fiederal 
agency  comprised  of  15  members 
appointed  by  the  President  of  the 
United  States  and  confirmed  by  the  U.S. 
Senate.  Its  overall  purpose  is  to  promote 
policies,  programs,  practices,  and 
procedures  that  guarantee  equal 
opportunity  for  all  people  with 
disabilities,  regardless  of  the  nature  or 
severity  of  the  disability;  and  to 
empower  people  with  disabilities  to 
acldeve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 
ACCOMMODATIONS:  Those  needing 
interpreters  or  other  accommodations 
should  notify  the  National  Coiuicil  on 
Disability  prior  to  this  meeting. 
ENVIRONMENTAL  ILLNESS:  People  with 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  in  order  to  attend  this 
meeting.  In  order  to  reduce  such 
exposure,  we  ask  that  you  not  wear 
perfumes  or  scents  at  the  meeting.  We 
also  ask  that  you  smoke  only  in 
designated  areas  and  the  privacy  of  your 
room.  Smoking  is  prohibited  in  the 
meeting  room  and  surrounding  area. 


OPEN  MEETING:  This  quarterly  meeting  of 
the  National  Council  on  EKsability  shall 
be  open  to  the  public. 

AGENDA:  The  proposed  agenda  includes: 

Reports  from  the  Chairperson  and  the 

Executive  Director 
Committee  Meetings  and  Committee  Reports 
Strategic  Planning 
Un&nished  Business 
New  Business 
Announcements 
Adjournment 

Records  shall  be  kept  of  all  National 
Coimcil  on  Disability  proceedings  and 
shall  be  available  after  the  meeting  for 
public  inspection  at  the  National 
Council  on  Disability. 

Signed  in  Washington,  DC,  on  February  3, 
1997. 

ElfariD.BriKi, 
Executive  Director. 

(FR  Doc  97-3612  Filed  2-10-97;  3:23  pm] 
BNJJNQCOOEi 


NATIONAL  SaENCE  FOUNDATION 

Special  Emphasis  Panel  in 
iyHcroelectronic  Infbnnation 
Processing  Systems;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Microelectronic  Infonnation  Processing 
Systems  (1206). 

Date  and  Time:  February  26. 1997;  8:30 
a.m.  to  5:00  p.m. 

Pface;  Room  360,  National  Science 
Foimdation,  4201  Wilson  Blvd.  Arlington, 
VA 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Michael  Foster, 
Program  Director,  Microelectronic 
Information  Processing  Systems  Division, 
National  Science  Foundation,  Rm.  IISS, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230.  Telephone:  (703)  306-1936. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Computer  Systems  Research 
and  Experimental  Systems  programs  in  the 
area  of  microelectronic  infonnation 
processing  systems. 

Reasons  For  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
confidential  nature  Including  technical 
information;  financial  data  such  as  salaries; 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C  552 


b.(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 
Linda  Allen-Benton, 

Deputy  Director.  Division  of  Human  Resource 

Management,  Acting  Committee  Management 

Officer. 

[FR  Doc.  97-3459  Filed  2-11-97;  8:45  am] 

MUMO  CODE  TSaS-OI-M 


Sunshine  Act  Meeting 

AGENCY  HOLOINQ  MEETING: 

National  Science  Foimdation 
National  Science  Board 

DATE  AND  TIME: 

February  20, 1997,  3:45  p.m.,  Executive 
Closed  Session 

February  20, 1997,  4:00  p.m..  Open 
Session 

February  21, 1997. 8:20  a.m..  Open 
Session 

PLACE:  National  Science  Foundation, 
4201  Wilson  Boulevard.  Room  1235. 
Arlington,  Virginia  22230. 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public. 

Part  of  this  meeting  will  be  closed  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  February  20, 1997 
Executive  Closed  Session  (3:45  pjn.-4.-00 
p.m.) 

— Minuter,  November  1996  Meetings 

— Personnel 

Thursday,  February  20, 1997 

Open  Session  (4M)  p.m.-6:30  p.m.) 

— Discussion  Item:  Mechanisms  for  Setting 

Priorities  in  Science  &  Engineering  (Guests: 

Dr.  Frank  Press;  Dr.  Ed  David) 

Friday.  February  21. 1997 

Open  Session  (8 JO  ajn.-9:15  a.m.) 

— Minutes,  November  1996  Meeting 

—Closed  Session  Agenda  Items — March  1997 

-  Meeting 

— Chairman's  Report 

— Director's  Report 

— Program  Approval:  The  Science  and 

Technology  Centers  Program 
— Reports  from  Committees 
—Other  Business 
— Adjourn 

Malta  Cehelsky, 

Executive  Officer. 

[FR  Doc.  97-3644  Filed  2-10-^7;  2:24  pm) 

BaJJNQ  COK  7S6t-ei-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  STN  50-63(q 

Arizona  Public  Service  Company,  et 
al.,  (Pato  Verde  Nuclear  Generating 
Station,  Unit  3);  Exemption 

I. 

On  November  25, 1987,  the 
Commission  issued  Facility  Operating 
License  No.  NPF-74  to  Arizona  Public 
Service  Company,  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  El  Paso  Electric  Company, 
Southern  California  Edison  Company, 
Public  Service  Company  of  New 
Mexico,  Los  Angeles  Department  of 
Water  and  Power,  and  Southern 
CaUfomia  Public  Power  Authority  for 
the  Palo  Verde  Nuclear  Generating 
Station,  Unit  3.  The  license  provides, 
among  other  things,  that  the  licensee  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  Commission  now  or 
hereafter  in  effect. 


Several  sections  of  Title  10  of  the 
Code  of  Federal  Regulations  discuss 
requirements  for  fuel  that  is  used  in 
Ught  water  nuclear  power  reactors. 
Since  these  requirements  refer  to 
specific  cladding  types  of  zircaloy  or 
ZIRLO,  the  use  of  fuel  clad  with  other 
zirconium-based  alloys,  or  any  other 
cladding  material,  that  do  not  conform 
to  these  two  designations  requires  an 
exemption  from  die  code. 

Specifically,  10  CFR  50.44, 
"Isltandards  for  combustible  gas  control 
system  in  light-water-cooled  power 
reactors,"  contains  requirements  for  the 
control  of  hydrogen  gas  that  may  be 
generated  after  a  postulated  loss-of- 
coolant  accident  in  light- water  nuclear 
power  reactors  fueled  with  uraniiun 
oxide  pellets  within  cylindrical  zircaloy 
or  ZIRLO  cladding.  Section  50.46  of 
Title  10  of  \he  Code  of  Federal 
Regulations,  "[ajcceptance  criteria  for 
emergency  core  cooling  systems  for  light 
water  nuclear  power  reactors,"  contains 
acceptance  criteria  for  emergency  core 
cooling  systems  (ECCS)  for  light-water 
nuclear  power  reactors  fueled  with 
uranium  oxide  pellets  within 
cylindrical  zircaloy  or  ZIRLO  cladding. 
Appendix  K  to  Part  50,  "ECCS 
Evaluation  models,"  contains  the 
required  and  acceptable  featiues  for 
ECCS  evaluation  models  to  meet  the 
requirements  of  10  CFR  50.46. 
Paragraph  I.A.5  of  Appendix  K  states 
that  the  rates  of  energy  release, 
hydrogen  concentration,  and  cladding 
oxidation  &t>m  the  metal-water  reaction 
shall  be  calculated  using  the  Baker-Just 


equation.  The  Baker-Just  equation 
presumes  the  use  of  Zircaloy  or  ZIRLO 
clad  fuel. 

Testing  of  advanced  clad  materials  is 
necessary  to  provide  data  to  justify  full- 
core  use  of  clad  materials  and  a 
subsequent  rule  change  to  implement 
the  advanced  clad  designs. 

m. 

By  letter  dated  September  12, 1996,  as 
supplemented  by  letter  dated  I)ecember 
13. 1996,  Arizona  Public  Service 
Company  (APS,  or  the  licensee), 
submitted  a  request  for  exemption  from 
the  requirements  of  10  CFR  50.44, 10 
CFR  50.46,  and  Appendix  K  to  Part  50, 
to  allow  use  of  three  lead  fuel 
assemblies  (LFAs)  that  contain 
advanced  zirconium-based  cladding 
materials.  These  assemblies  would  be 
used  to  evaluate  the  performtmce  of  the 
advanced  cladding  materials  for  three 
fuel  cycles,  which  are  cycles  7,  8,  and 
9. 

Pursuant  to  10  CFR  50.12(a),  "(t]he 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  the  regulations  of  this 
part,  which  are — (1)  Authorized  by  law, 
will  not  present  an  imdue  risk  to  the 
public  health  and  safety,  and  are 
consistent  with  the  common  defense 
and  seciuity.  (2)  The  Commission  will 
not  consider  granting  an  exemption 
unless  special  circiunstances  are 
present.  Special  circumstances  are 
present  whenever — *  *  *  (ii) 
Application  of  the  regulation  in  the 
particular  circiunstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule  *  *  •". 
As  discussed  in  Section  II.  above,  three 
separate  sections  of  Title  10  to  the  Code 
of  Federal  Regulations  establish 
requirements  for  performance  of  fuel 
used  in  light-water  nuclear  power 
reactors.  These  regulations  refer  to  the 
use  of  zircaloy  or  ZIRLO  cladding 
material,  but  do  not  specify  what 
constitutes  zircaloy.  Therefore,  the  use 
of  fuel  that  is  clad  with  other  zirconium- 
based  alloys  may  not  be  within  the 
regulatory  basis  for  use  of  other  alloys 
and  would,  in  effect,  place  the  licensee 
outside  the  applicability  of  these 
sections  of  the  code.  The  Ucensee  would 
require  an  exemption  to  these  portions 
of  the  code  to  allow  use  of  advanced 
zirconium-based  alloys  in  its  reactor. 

The  information  provided  by  the 
licensee  in  its  September  12„  1996,  letter 
demonstrates  that  the  predicted 
chemical,  mechanical,  and  material 
performance  characteristics  of  the 
advanced  zirconium-based  cladding  is 
within  the  parameters  approved  for 


zircaloy  under  anticipated  operations 
occurrences  and  postulated  accidents. 
In  addition,  neminal  fuel  performance 
characteristics  of  the  advanced 
zirconium-based  clad  test  rods  continue 
to  be  the  same  as,  or  superior  to,  those 
experienced  with  existing  2^ircaloy-4 
fuel  rods.  The  information  provided  in 
the  licensee's  December  13, 1996,  letter 
demonstrated  that  although  two  of  the 
three  proposed  lead  fuel  assemblies  will 
be  in  relatively  high  power  and  rodded 
positions  during  Unit  3  Cycle  7,  these 
assemblies  will  not  be  in  limiting  (the 
highest  power)  regions  of  the  core.  The 
licensee  also  proposes  to  include  up  to 
six  fuel  rods  that  have  already  been 
exposed  for  three  fuel  cycles  in  one  of 
the  three  fuel  assemblies.  These  rods  are 
being  tested  to  determine  the  effects  on 
the  cladding  of  extended  bumup.  These 
rods  will  be  measiued  after  Cycle  6,  and 
before  use  in  Cycle  7,  to  ensure  that  end 
of  cycle  (EOC)  7  maximiun 
circumferentially  averaged  oxide 
thickness  projected  for  each  rod 
transferred  will  remain  below  the 
approved  oxide  thickness  limit,  and  that 
adequate  shoulder  gap  will  exist  at  EOC 
7  for  each  rod  using  conservative 
assumptions  for  fuel  rod  and  fuel 
assembly  growth.  The  staff  concludes 
that  the  use  of  advanced  2drconium- 
based  cladding  materials  in  three  lead 
fuel  assemblies  in  non-limiting  core 
locations  will  not  present  an  imdue  risk 
to  the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  seciuity. 

The  imderlying  piupose  of  10  CFR 
50.44  is  to  ensure  that  adequate  means 
is  provided  for  the  control  of  hydrogen 
gas  that  may  be  generated  following  a 
loss  of  coolant  accident  (LOCA).  The 
hydrogen  produced  in  a  post-LOCA 
scenario  comes  from  cladding  oxidation 
in  a  metal- water  reaction.  Most  of  the 
high  temperature  oxidation  ocaus 
during  thiat  portion  of  the  LOCA 
scenario  that  results  in  a  molecular 
phase  of  zirconium  (the  beta-phase)  that 
allows  a  significantly  higher  diffusion 
coefficient  for  oxygen  than  that 
molecular  phase  of  zirconium  that  exists 
during  normal  operation  (the  alpha- 
phase).  The  beta-phase  oxidation 
resistance  of  the  proposed  alloys  is 
expected  to  be  as  good  as,  or  better  than, 
that  of  the  existing  Zircaloy-4.  In 
addition,  the  elemental  composition 
used  in  the  proposed  alloy  to  improve 
the  corrosion  resistance  of  the  alpha- 
phase  of  these  alloys  will  also  improve 
the  corrosion  resistance  of  the  beta- 
phase  of  these  alloys  as  well.  The  staff 
therefore  concludes  that  the  beta-phase 
oxidation  rate  of  the  proposed  alloys 
will  be  at  or  lower  than  that  of  the 
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existing  Ziicaloy-4.  A  strict 
interpretation  of  the  rule  in  this  instance 
would  conclude  that  the  criteria  of  10 
CFR  50.44  are  not  met  by  advanced 
zirconium-based  alloys,  since  these 
alloys  are  not  specifically  zircaloy  or 
21IRLO.  Since  the  advanced  zirconium- 
based  alloys  meet  the  underlying 
purpose  of  the  rule,  strict  application  of 
the  rule  to  only  apply  to  zircaloy  or 
ZIRLO  cladding  is  not  necessary  to 
achi^e  the  imderlying  purpose  of  the 
rule.  Since  strict  application  of  10  CFR 
50.44  is  not  necessary  to  meet  the 
underlying  purpose  of  the  rule,  special 
drciunstances  exist  to  grant  an 
exemption  from  this  regulation  to  allow 
a  reactor  to  contain  three  lead  fuel 
assemblies  containing  fuel  rods  clad 
%vith  advanced  zirconiiun-based  alloys. 

The  underlying  purpose  of  10  CFR 
50.46  is  to  specify  acceptance  criteria 
for  ECCS  performance  at  light-water 
nuclear  power  reactors.  The  fuel  rods 
clad  with  the  advanced  zirconium-based 
alloys  will  be  identical  in  design  and 
dimensions  to  the  fuel  rods  clad  with 
the  existing  Zircaloy-4.  The  advanced 
cladding  materials  used  in  the  proposed 
fuel  assemblies  were  chosen  to  improve 
corrosion  resistance  exhibited  in  ex- 
reactor  autoclave  corrosion  tests  in  both 
high-temperatiu«  water  and  steam 
environments.  Fuel  rods  clad  with 
similar  types  of  advanced  zircoidum- 
based  alloys  have  been  successfully 
irradiated  in  high-temperature  PWRs  in 
Europe.  The  mechanical  properties  of 
the  advanced  zirconiiun-based  alloy 
clad  meets  all  the  mechanical 
requirements  of  the  existing  Zircaloy-4 
proouement  specifications.  Thus  the 
cladding  and  structural  integrity  of  the 
fiiel  rods  and  fiiel  assemblies  with 
advanced  zirconium-based  alloy 
cladding  will  be  maintained.  In 
addition,  although  the  staff  has  not  yet 
reviewed  and  generically  approved  the 
overall  behaviors  of  alloys  A  and  F  to 
meet  the  limits  of  ECCS  performance 
criteria  requirements,  the  three  lead  fuel 
assemblies  will  be  placed  in  non- 
limiting  locations  within  the  core.  Based 
on  the  above  considerations,  the  staff 
concludes  that  the  lead  fuel  assemblies 
will  perform  acceptably  under 
postulated  LOCA  conditions.  Thus,  the 
underlying  purpose  of  the  rule  has  been 
met.  A  strict  interpretation  of  the  rule  in 
this  instance  would  conclude  that  the 
criteria  of  10  CFR  50.46  are  not  met  by 
advanced  zirconium-based  alloys,  since 
these  alloys  are  not  strictly  zircaloy  or 
ZIRLO.  Since  the  advanceid  zirconium- 
based  alloys  meet  the  underlying 
purpose  of  the  rule,  strict  application  of 
the  rule  to  only  apply  to  zircaloy  or 
ZIRLO  cladding  is  not  necessary  to 


achieve  the  imderlying  piirpose  of  the 
rule.  Therefore,  special  circumstances 
exist  to  grant  an  exemption  from  10  CFR 
50.46  that  would  allow  the  licensee  to 
apply  the  acceptance  criteria  of  10  CFR 
50.46  to  a  reactor  containing  a  limited 
number  of  fuel  rods  with  advanced 
zirconium-based  alloys. 

Paragraph  I.A.5  of  Appendix  K  to  10 
CFR  Part  50  states  that  the  rates  of 
energy  release,  hydrogen  concentration, 
and  cladding  oxidation  from  the  metal- 
water  reaction  shall  be~calculated  using 
the  Baker-Just  equation.  Since  the 
Baker- Just  equation  presumes  the  use  of 
zircaloy  clad  fuel,  strict  application  of 
the  rule  would  not  permit  use  of  the 
equation  for  advanced  zirconium-based 
alloys  for  determining  acceptable  fuel 
performance.  The  underlying  intent  of 
this  portion  of  the  Appendix,  however, 
is  to  ensure  that  analysis  of  fuel 
response  to  LOCAs  is  conservatively 
calculated.  Due  to  the  similarities  in  the 
composition  of  the  advanced  zirconiiun- 
based  alloys  and  Zircaloy/ZIRLO,  the 
application  of  the  Baker-Just  equation  in 
the  analysis  of  advanced  zirconiiun- 
based  clad  fuel  will  conservatively 
bound  all  post-LOCA  scenarios.  Thus. 
the  underlying  purpose  of  the  rule  will 
be  met.  Thus,  special  circumstances 
exist  to  grant  an  exemption  frtim 
Appendix  K  to  10  CFR  Part  50  that 
would  allow  the  licensee  to  apply  the 
Baker-Just  equation  to  advanced 
zirconium-based  alloys. 

IV. 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR 
50.12(a)(i),  that  an  exemption  as 
described  in  Section  III  above  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  has  determined,  pursuant 
to  10  CFR  50.12(a)(2)(ii),  that  special 
circumstances  exist,  as  noted  in  Section 
in  above.  Therefore,  the  Commission 
hereby  grants  Arizona  Public  Service 
Company,  et  al.,  an  exemption  from  10 
CFR  50.44, 10  CFR  50.46,  and  Appendix 
K  to  10  CFR  Part  50  for  use  of  lead  hiel 
assemblies. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  impact  on  the  quality  of  the 
human  environment  (62  FR  3925). 

This  exemption  is  effective  upon 
issuance. 

For  the  Nuclear  Regulatory  Conunission. 


Dated  at  RockviUe.  Maryland  this  4th  day 
of  February  1997. 
Frank  ].  Mira^a.  Jr.. 
Acting  Director,  Offux  of  Nuclear  Reactor 
Regulation. 
(FR  Doc  97-3463  FUed  2-11-97;  8:45  ami 

[Doctat  No«.  50-^15  and  60-318] 

Indiana  Michigan  Power  Company; 
Donald  C.  Cook  Nudaar  Plant.  Unit 
Noa.  1  and  2  Environmantal 
Asaeaament  and  Finding  of  no 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-58 
and  DPR-74,  issued  to  Indiana 
Michigan  Power  Comp>any,  (the 
licensee),  for  operation  of  the  D.  C.  Cook 
Nuclear  Plant,  Units  1  and  2,  located  in 
Berrien  County,  Michigan. 

Environmental  Aaseasment 

Identification  of  the  Proposed  Action 

By  letter  dated  February  26,  1996,  the 
licensee  requested  amendments  to  the 
Technical  Specifications  (TS)  to  allow 
an  increased  limit  for  the  nominal 
enrichment  of  new  (unirradiated) 
Westinghouse  fabricated,  fuel  stored  in 
the  new  fuel  storage  racks.  The 
proposed  changes  would  allow  for  the 
storage  of  fuel  with  an  enrichment  not 
to  exceed  a  nominal  4.95  weight  percent 
(w/o)  U-235.  subject  to  certain  integral 
fuel  burnable  absorber  (IFBA) 
requirements,  in  the  new  fuel  storage 
racks.  Plant  operation  using  the  hi^er 
enriched  fuel  will  be  demonstrated  to  be 
acceptable  by  a  cycle  specific  reload 
safety  evaluation  performed  prior  to 
each  fuel  loading. 

Need  for  Proposed  Action 

The  licensee  intends  to  use  higher 
eiuichment  fuel  in  subsequent  fuel  load 
cycles  which  does  not  currently  meet 
the  new  fuel  storage  limits  in  the  TSs. 
By  increasing  the  fuel  enrichment,  the 
licensee  will  implement  the  fuel 
strategies  developed  for  D.C.  Cook  Units 
land  2. 

Environmental  Impact  of  the  Pmposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TSs  and  concludes  that  storage  of 
fuel  enriched  vdth  U-235  up  to  4.95 
weight  percent  at  D.C.  Cook  Units  1  and 
2  is  acceptable.  The  safety 
considerations  associated  with  higher 
enrichments  have  been  evaluated  by  the 
NRC  staff  and  the  staff  has  concluded 
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that  such  changes  would  not  adversely 
affect  plant  safety.  The  proposed 
changes  have  no  adverse  effect  on  the 
probability  of  any  accident.  As  a  result, 
there  is  no  increase  in  individual  or 
cumulative  radiation  exposure. 

The  environmental  impacts  of 
transportation  resulting  from  the  use  of 
higher  enrichment  and  extended 
irradiation  are  discussed  in  the  staff 
assessment  entitled  "NRC  Assessment 
of  the  Environmental  Effects  of 
Transportation  Resulting  from  Extended 
Fuel  Enrichment  and  Irradiation."  This 
assessment  was  published  in  the 
Federal  Register  on  August  11, 1988  (53 
FR  30355),  as  corrected  on  August  24, 
1988  (53  FR  32322),  in  connection  with 
the  Shearon  Harris  Nuclear  Power  Plant, 
Unit  I:  Environmental  Assessment  and 
Finding  of  No  Significant  Impact.  As 
indicated  therein,  the  environmental 
cost  contribution  of  an  increase  in  fuel 
enrichment  of  up  to  5  weight  percent  U— 
235  and  irradiation  limits  of  up  to  60 
Gigawatt  Days  per  Metric  Ton  (GWD/ 
MT)  are  either  unchanged,  or  may  in 
fact  be  reduced  from  those  summarized 
in  Table  S-4  as  set  forth  in  10  CFR 
51.52(c).  These  findings  are  appUcable 
to  the  proposed  amendment  for  D.C. 
Cook  Units  1  and  2.  Accordingly,  the 
Commission  concludes  that  this 
proposed  action  would  result  in  no 
significant  radiological  environmental 
impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
changes  involve  systems  located  within 
the  restricted  area  as  defined  in  10  CFR 
Part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendment. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  License,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  April  24. 1996  (61  FR  18172). 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  frtim  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
woiild  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  reduced  operational  flexibility. 


Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  D.C.  Cook,  Units  1  and  2, 
dated  August  1973. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  poUcy, 
on  December  20, 1996,  the  Commission 
consulted  with  the  Michigan  State 
official,  Mr.  Dennis  Hahn  of  the 
Michigan  Department  of  Public  Health, 
Nuclear  Facilities  and  Environmental 
Monitoring,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  ac^on. 

For  further  details  with  respect  to  this 
action,  see  the  application  for  license 
amendment  dated  February  26,  1996. 
Copies  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC 
20555,  and  at  the  local  public  dociunent 
room  located  at  the  Maud  Preston 
Palenske  Memorial  Library,  500  Market 
Street,  St.  Joseph,  Michigan  49085. 

E)ated  at  Rockville,  Maryland,  this  28th  day 
of  January  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  B.  Hickman, 

Project  Manager,  Project  Directomte  ni-3, 
Division  of  Reactor  Projects  HI/IV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-3462  Filed  2-11-97;  8:45  am] 
aiUJNG  CODE  7SM-01-P 


Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermai  Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  February  19, 1997.  Room  T- 
2B3,  at  11545  Rockville  Pike,  Rockville, 
Maryland. 

Portions  of  the  meeting  may  be  closed 
to  public  attendance  pursuant  to  5 
U.S.C.  552b(c)(4),  which  authorizes 
closure  of  meetings  to  protect 
proprietary  information,  and  5  U.S.C. 
552b(c)(9)(B),  which  authorizes  closure 
of  meetings  to  protect  information  the 
premature  disclosiue  of  which  would  be 
likely  to  significantly  frustrate 


implementation  of  a  proposed  agency 
action. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  19, 1997—3:30 
a.m.  until  the  conclusion  of  business 
The  Subcommittee  wiU  gather 
information,  analyze  relevant  issues  and 
facts,  and  formulate  proposed  positions 
and  actions  for  deliberation  by  the  full 
Committee,  regarding  technical  issues 
associated  with  AP600  test  data      * 
generated  at  the  ROSA  and  Oregon  State 
University  APEX  test  facilities.  The 
Subcommittee  may  hear  separate 
presentations  by  representatives  of  the 
NRC  staff  and  the  Westinghouse  Electric 
Corporation  regarding  the  test  data. 

Otal  statements  may  be  presented  by 
members  of  the  pubhc  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  die 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer,  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EST).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 

Dated:  February  6, 1997. 
Sam  Duraiswamy, 
Chief  Nuclear  Reactors  Rmnch. 
[FR  Doc.  97-3461  Filed  2-11-97;  8:45  am] 
aiLUNQ  CODE  7SM-ei-P 


Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  InTolving 
No  Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff]  is 
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publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Gjmmission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  January  17, 
1997,  through  January  31, 1997.  The  last 
biweekly  notice  was  published  on 
January  29, 1997  (62  FR  4341). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  OppmtOBity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
HowevOT,  should  drounstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  m 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  fijial 
determination  will  consider  all  public 


and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  March  14, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  ciirrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docmnent  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
docmnent  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
residts  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 


why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors;  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  1 5  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  estabUsh 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  entiUe  the  petitioner  to 
reUef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  oppoitimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
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significant  hazards  consideration.  The 
final  detennination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  detennination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  efi'ective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  mu«t  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  ^W..  Washington  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toll-five  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 
l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Project 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  prage  niunber  of  this  Federal 
Ragister  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatoiy  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 


Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request: 
November  26, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  definition  of  "Primary 
Containment  Integrity,"  Note  6  on  Table 
3.2.A,  correct  a  typographical  error  on 
Table  3.2  D,  correct  Table  3.2.F  to  reflect 
modifications  to  the  plant  and  changes 
to  Bases  sections  3/4.6G  and  3/4.7.A. 
These  changes  are  considered 
administrative  and  have  no  effect  on 
plant  design,  safety  limit  settings  or 
plant  system  operation. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proftosed  administrative  changes 
involving  typographical  errors,  additions  for 
clarity  and  consistency,  and  updating  the 
Bases  do  not  affect  plant  design,  safety  limit 
settings,  or  plant  system  operation  and, 
therefore,  do  not  modify  or  add  any  initiating 
parameters  that  would  significantly  increase 
the  probability  or  consequences  of  any 
previously  analyzed  accident. 

The  changes  to  instrument  nimibers  and 
t3rpe  do  not  change  the  parameters  t)eing 
surveyed  or  the  number  of  operable  channels 
for  these  parameters.  These  changes  do  not 
modify  or  add  any  initiating  parameters  and 
do  not  affect  plant  design,  safety  limit 
settings,  or  plant  system  op)eration. 
Therefore,  diese  instrument  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

These  proposed  changes  do  not  involve 
any  (XJtential  initiating  events  that  would 
create  any  new  or  different  kind  of  accident. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reducUon  in  a  margin  of 
safety. 

These  changes  do  not  affect  any  safety 
analysis  assumptions,  system  operation, 
structures,  potential  initiating  events  or 
safety  limits.  Therefore,  it  is  concluded  that 
the  proposed  amendment  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 


involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  W.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Massachusetts  02199. 

NRC  Project  Director:  Patrick  D. 
Milano,  Acting 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  amendment  request:  January 
24. 1997 

Description  of  amendment  request: 
The  proposed  amendment  will  update 
the  Safety  Limit  Minimum  Critical 
Power  Ratio  (SLMCPR)  in  Technical 
Specification  (TS)  2.1.2  and  the 
associated  Bases  section  to  reflect  the 
results  of  the  latest  cycle-specific 
calculation  performed  for  the  Pilgrim 
Nuclear  Power  Station  Operating  Cycle 
12.  In  addition,  the  values  provided  in 
Note  5  of  Table  3.2.C.1,  which  are  based 
on  the  SLMCPR  values,  have  been 
revised  as  a  result  of  the  changes  to  the 
SLMCPR  value. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below:    11. The  proposed 
technical  specification  changes  do  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  derivation  of  the  revised  SLMCPR  for 
Pilgrim  for  incorporation  into  the  TS,  and  its 
use  to  determine  cycle-specific  thermal 
limits,  have  been  performed  using  NRC 
approved  methods.  Additionally,  interim 
implementing  procedures  that  incorporate 
cycle-specific  parameters  have  been  used 
which  result  in  a  more  restrictive  value  for 
SLMCPR.  These  calculations  do  not  change 
the  method  of  operating  the  plant  and  have 
no  effect  on  the  probability  of  an  accident 
initiating  event  or  transient. 

The  basis  of  the  MCPR  (minimum  critical 
power  ratio)  Safety  Limit  is  to  ensure  no 
mechanistic  fuel  damage  is  calculated  to 
occtir  if  the  limit  is  not  violated.  The  new 
SLMCPR  preserves  the  existing  margin  to 
transition  boiling,  and  the  probability  of  fiiel 
damage  is  not  increased. 

The  basis  of  the  MCPR  criteria  that  define 
a  limiting  rod  pattern  is  to  ensure  the 
SLMCPR  is  not  violated  in  the  event  a  control 
rod  is  fully  withdrawn  from  the  core.  The 
new  MCPR  criteria  that  define  a  limiting  rod 
pattern  continue  to  ensure  the  SLMCPR  is 
not  violated  in  the  event  a  control  rod  is  fully 
withdrawn  from  the  core.  These  new  criteria 
do  not  change  the  method  of  operating  the 
plant  and  have  no  effiect  on  the  probability 
of  an  accident  initiating  event  or  a  transienL 
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Therefixe,  the  i»oposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  result  only  from  a 
revised  method  of  analysis  for  the  Cycle  12 
core  reload.  These  changes  do  not  involve 
any  new  method  for  operating  the  facility 
and  do  not  involve  any  facility  modifications. 
No  new  initiating  events  pr  transients  result 
from,  these  changes.  Therefore,  the  proposed 
TS  changes  do  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  The  new 
SLMCPR  is  calculated  using  NRC  approved 
methods  which  are  in  accordance  writh  the 
current  fuel  design  and  licensing  criteria. 
Additionally,  interim  implementing 
procedures,  which  incorporate  cycle-specific 
parameters,  have  been  used.  The  SLMCPR 
remains  high  enough  to  ensure  that  greater 
than  99.9%  of  all  fuel  rods  in  the  core  will 
avoid  transition  boiling  if  the  limit  is  not 
violated,  thereby  preserving  the  fuel  cladding 
integrity. 

The  new  MCPR  criteria  that  define  a 
limiting  rod  pattern  continue  to  ensure  the 
SLMCPR  is  not  violated  in  the  event  a  control 
rod  is  fully  withdrawn!  from  the  core. 

Therefore,  the  proposed  TS  changes  do  not 
involve  a  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360. 

Attorney  for  licensee:  Vf.  S.  Stowe, 
Esquire,  Boston  Edison  Company,  800 
Boylston  Street,  36th  Floor,  Boston, 
Majsttachusetts  02199. 

NRC  Project  Director  Patrick  D. 
Milano,  Acting 

CaroUiia  Power  ft  Light  GomiMuiy,  et 
aL,  Docket  No.  50-400,  Sheanm  Harris 
Nndaw  Power  Plant,  Unit  1,  Wake  and 
Chef*'*"'  Counties,  North  Carolina 

Date  of  amendment  request:  January 
29. 1997 

Description  of  amendment  request: 
The  proposed  change  adds  a  new  mtry 
3.0.5  to  the  plant  Technical 
Specifications  (TS)  to  provide  specific 
guidance  for  returning  equipment  to 
service  under  administrative  control  for 
the  sole  purpose  of  performing  testing  to 
demonstrate  operability. 


Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  does  not  affect  the 
operation  or  design  of  the  plant  in  any  way. 
Operation  of  plant  equipment  imder  \h\s 
change  will  not  differ  in  any  way  from  its 
normal  operational  mode.  The  normal 
operation  of  plant  equipment  is  not  a 
precursor  to  any  accident.  The  purpose  of 
tests  performed  using  this  change  are  to 
demonstrate  that  required  automatic  actions 
are  carried  out.  Equipment  wnll  be  operated 
under  administrative  control  for  only  a  short 
period  of  time.  Personnel  will  be 
inunediately  available  to  take  appropriate 
manual  action  if  it  should  be  required. 
Therefore  operation  of  equipment  under  this 
change  is  not  expected  to  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtun  any  accident 
previously  evaluated. 

The  proposed  testing  allowance  does  not 
involve  any  physical  alterations  or  additions 
to  plant  equipment  or  alter  the  manner  in 
which  any  safety-related  system  performs  its 
function.  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3. 

The  proposed  amendment  does  not 
involve  a  signifcant  reduction  in  the 
margin  of  saiety. 

Equipment  will  be  operated  under 
administrative  control  for  only  a  short  period 
of  time.  Personnel  will  be  immediately 
available  to  take  appropriate  manual  action  if 
it  should  be  required.  The  purpose  of  the 
testing  is  to  restore  required  equipment  to  an 
OPERABLE  state  which  increases  the 
automatic  protection  available  and  reduces 
the  reliance  on  the  compensatory  measures 
provided  by  ACTION  statemenU.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safisty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied,  llierefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Docimwnt  Room  location: 
Cameron  Village  Regional  Library,  1930  Clark 
Avenue,  Raleigh.  NcMlh  Carolina  27605 

Attorney  for  licensee:  William  D. 
Johns(m,  Vice  President  and  Senior 
Counsel,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh.  North  Carolina  27602 

NRC  Project  Directm:  Mark  Reinhait. 
Acting 


The  Cleveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duqueme  Light  Company,  Ohio  Ediaon 
Company,  Pennsylvania  Power 
Company,  Toledo  Ediaon  Cmnpany, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  amendment  request:  October 
24,1996 

Description  of  amendment  request: 
The  proposed  amendment  to  the  Perry 
Nuclear  Power  Plant  Technical 
Specifications  revises  those 
specifications  associated  with  the 
Minimmn  Critical  Power  Ratio  (MCPR) 
Reactor  Core  Safety  Limit.  The  revision 
would  increase  the  MCPR  Safety  Limit 
values  to  make  them  more  conservative. 

Basis  for  proposed  no  significant 
hazards  determination:  The  NRC  staff 
provides  its  analysis  of  the  issue  of  no 
significant  hazards  consideration  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

There  is  no  change  to  any  plant  equipment, 
and  increasing  the  MCPR  Safety  Limit  is 
man  conservative.  Therefore,  the  proposed 
change  does  not  significantly  increase  the 
probability  or  consequences  of  any  aocidmt 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  are  no  physical  changes  to  the 
plant,  and  increasing  the  MCPR  Safisty 
Limit  is  more  conservative.  Therefore, 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  MCPR  Safety  Limit 
values  are  more  conservative,  and  were 
calculated  using  NRC  approved 
methods.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  staff  has  reviewed  the 
amendment  request  and  the  licensee's 
no  significant  hazards  consideration 
determination.  Based  on  the  review  and 
the  above  discussions,  the  staff  proposes 
to  determine  that  the  proposed  changes 
do  not  involve  a  significant  hazards 
consideration. 

Local  Public  Doctmtent  Room 
location:  Perry  PubUc  Library,  3753 
Main  Street,  Perry,  Ohio  44081 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  &  Trowrtiridge, 
2300  N  Street.  NW..  Washington,  DC 
20037 

NRC  Project  Director  Gail  H.  Marcus 


6570 


Federml  Register  /  Vol.  62,  No.  29  /  Wednesday.  February  12,  1997  /  Notices 


Coiiimon%vealth  Edison  Company, 
Docket  Nos.  STN  50-454  and^TN  50- 
455,  Byron  SUtion,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois  Docket  Nos.  STN 
50-456  and  STN  50-«57,  Braidwood 
Station,  Unit  Nos.  1  and  2.  Will  County, 
Illinms 

Date  of  amendment  request:  August 
19,1996 

Description  of  amendment  request: 
The  proposed  amendmeDts  revise  the 
steam  generator  (SG)  repair  criteria  in 
the  Byron.  Unit  1,  and  Braidwood,  Unit 
1.  Technical  Specifications  (TS).  These 
revisions,  if  approved,  would  continue 
the  use  of  the  voltage-based  SG  tube 
repair  criteria  added  by  Amendment  No. 
77.  dated  November  9. 1995.  to  the 
Byron  1  TSs  and  by  Amendment  No.  69. 
dated  November  9, 1995,  to  the 
Braidwood  1  TSs.  The  subject  voltage- 
based  repair  criteria  are  appUcable  only 
for  a  specific  form  of  SG  tube 
degradation  identified  as  outer  diameter 
stress  corrosion  cracking  (ODSCC), 
which  is  confined  entirely  within  the 
thickness  of  the  SG  tube  support  plates 
(TSPs).  Specifically,  the  pending 
amendments  for  both  imits  would 
continue  for  one  more  operating  cycle, 
the  present  use  of  a  lower  voltage  repair 
limit  of  3.0  volts  on  the  hot  leg  side  of 
the  SGs  using  the  Locked-Tube  model 
The  cold  leg  side  of  the  SGs  and  certain 
hot  leg  side  tube/TSP  intersections  (e.g.. 
dented  SG  tube  intersections)  would 
continue  to  be  repaired  using  the  Free- 
Span  model.  The  proposed  amendments 
are  needed  because  the  applicability  of 
the  revised  voltage-based  SG  tube  repair 
criteria  for  ODSCC  which  were  added  in 
the  prior  amendments  cited  above,  was 
limited  to  only  one  full  operating  cycle 
for  Braidwood  1  ending  in  spring  1997 
and  for  the  operating  cycle  endinjg  in 
late  1997  for  Byron  1. 

Additionally,  the  inspection  and 
reporting  requirements  added  to  the 
Byron  1  and  Braidwood  1  TSs  by  the 
prior  amendments  cited  above,  would 
also  be  continued  for  one  more 
operating  cycle  for  both  imits.  The 
maximum  permissible  value  of  the 
iodine-131  concentration  in  the  primary 
coolant  in  both  the  Byron  1  and 
Braidwood  1  TSs  remains  unchanged  at 
0.35  microciiries  per  gram  of  cooUuit 
Finally,  the  Bases  sections  in  the  Byron 
1  and  Braidwood  1  TSs  are  proposed  to 
be  revised  to  introduce  the  terminology 
associated  with  the  Locked-Tube  SG 
tube  model  and  that  of  the  Free-Span 
model. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 


significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

This  amendment  request  proposes  to 
renew  the  SG  tube  plugging/ref>air  criteria 
previously  approved  by  the  NRG  in 
Amendments  69  and  77  to  Braidwood  and 
Byron  Technical  Specifications,  respectively. 

The  previously  evaluated  applicable 
accidents  are  steam  generator  tube  burst  and 
Main  Steam  Line  Break  (MSLB).  The 
postulated  MSLB  outside  of  containment  but 
upstream  of  the  Main  Steam  Isolation  Valve 
(MSIV)  represents  the  most  limiting 
radiological  condition  relative  to  the  IPC.  The 
potential  impact  on  public  health  and  safsty 
as  a  result  of  renewing  the  SG  tube  interim 
plugging  criteria  contained  in  the  current 
Braidwood  and  Byron  Technical 
Specifications  is  very  low  as  discussed 
below.  Tube  burst  due  to  predominantly 
axially  oriented  ODSCC  at  the  TSP 
intersections  is  precluded  during  normal 
operating  plant  conditions  since  the  tube 
support  plates  are  adjacent  to  the  degraded 
regions  of  the  tube  in  the  tube-to-tube 
support  plate  crevices. 

During  accident  conditions,  i.e.,  MSLB,  the 
tubes  and  TSP  may  move  relative  to  each 
other.  This  can  expose  the  crack  length 
portion  to  free-span  conditions.  Testing  has 
shown  that  the  burst  pressure  correlates  to 
the  crack  length  that  is  exposed  to  the  free- 
span,  regardless  of  the  length  that  is  still 
contained  within  the  TSP  bounds. 

Therefore,  a  more  appropriate  methodology 
has  been  established  for  addressing  leakage 
and  buirst  considerations.  This  methodology 
is  based  on  limiting  potential  TSP 
displacemenU  (Locked-Tube  Model 
Intersections)  diuing  postulated  MSLB 
events,  thus  reducing  the  free-span  exposed 
crack  length  to  minimal  levels.  The  tube 
expansion  process  employed  in  conjunction 
with  this  tube  plugging  criteria  is  designed  to 
provide  postulated  TSP  displacements  that 
result  in  negligible  tube  burst  probabilities 
due  to  the  minimal  free-span  exposed  crack 
lengths.  The  tube  expansions  were  performed 
during  the  first  outage  that  the  3.0  volt  IPC 
was  applied  (Braidwood  refuel  outage  AlROS 
-Fall  1995,  and  Byron  midcycle  outage  B1P02 
-  Fall  1995).  These  expansions  will  be 
inspected  in  accordance  with  an  eddy 
ciurent  inspection  probe  that  is  sensitive  to 
axial  and  circumferential  indications.  This 
program  will  ensure  the  integrity  of  the 
expansions  for  the  additional  cycle  of 
operation.  It  has  been  demonstrated  that  axial 
indications  in  the  expansion  region  will  not 
result  in  a  reduction  of  the  load  carrying 
capability  of  the  expanded  tubes. 

Thermal  hydraulic  modeling  was  used  to 
determine  TSP  loading  during  MSLB 
conditions.  A  safety  factor  was 
conservatively  appUed  to  these  loads  to 
envelope  the  collective  uncertainties  in  the 
analyses.  Various  operating  conditions  were 
evaluated  and  the  most  limiting  operating 
condition  was  used  in  the  analyses. 
Additional  models  were  used  to  verily  the 
thermal  hydraulic  results. 

Assessment  of  the  tube  burst  probability 
for  the  Locked-Tube  Model  Intersectioiis  was 


based  on  a  conservative  assumption  that  all 
hot-leg  TSP  intersections  (32,046)  contained 
through  wall  cracks  equal  to  the  postulated 
TSP  displacement  and  that  the  crack  lengths 
were  located  within  the  boundaries  of  the 
TSP.  Alternatively,  it  was  assimied  that  all 
hot-leg  TSP  intersections  contained  through 
wall  cracks  with  lengths  equal  to  the 
thickness  of  the  TSP.  The  postulated  TSP 
motion  was  conservatively  assumed  to  be 
uniform  and  equal  to  the  maximum 
displacement  calculated. 

"Die  total  burst  probability  for  all  32,046 
through  wall  indications,  given  a  uniform 
MSLB  TSP  displacement  of  0.31  inches,  was 
calculated  to  be  1x10-*.  This  is  a  factor  of 
1000  less  than  the  GL  95-05  burst  probability 
limit  of  1x10-2.  Therefore,  the  funtSional 
design  criteria  for  tube  expansion  was  to 
limit  the  TSP  motion  to  0.31"  or  less. 
However,  the  design  goal  for  tube  expansion 
lunits  the  TSP  MSLB  motion  to  less  than 
0.1".  This  design  goal  results  in  a  total  tube 
burst  probability  of  1x10-'°  for  all  32,046 
post\dated  through  wall  indications. 
Additional  tubes  were  expanded  to  provide 
redimdancy  for  the  required  expansions. 

The  structural  limit  for  the  Locked-Tube 
Model  Intersection  SG  tube  repair  criteria 
was  based  on  axial  tensile  loading 
requirements  to  preclude  axial  tensile 
severing  of  the  tube.  Axially  oriented  ODSCC 
does  not  significantly  impact  the  axial  tensile 
loading  of  the  tube.  Based  on  the  current 
voltage  distributions  and  growth  rates,  Monte 
Carlo  projections  were  performed  for 
Braidwood  Unit  1  and  Byron  Unit  1  for  the 
additional  cycle  of  operation  that  this 
proposed  amendment  is  requesting.  The  End 
of  Cycle  (EOC)  voltage  projections  for 
Braidwood  Unit  1  Cycle  7  predict  that  the 
maximum  voltage  to  be  seen  will  be  less  than 
10.5  volts.  The  number  of  indications 
predicted  greater  than  ten  volts  at  the  end  of 
Cycle  7  for  Braidwood  Unit  1  is  0.3.  The  EOC 
voltage  projections  for  Byron  Unit  1  Cycle  9 
predict  that  the  maximum  voltage  to  be  seen 
will  be  less  than  13.5  volts.  The  number  of 
indications  predicted  greater  than  ten  volts  at 
the  end  of  Cycle  9  for  Byron  Unit  1  is  4.59. 

Using  a  tensile  rupture  probabiUty  for  a  ten 
volt  indication  of  3x10-*,  die  probability  of 
tensile  rupture  from  the  predicted  0.3 
indications  at  Braidwood  is  l-(l-3xl0-6)o»  = 
9.0x10-''.  The  probability  of  tensile  ruptiire 
from  the  predicted  4.59  indications  atSyron 
is  l-(l-3xia*)*^»9  =  1.38x10-5.  Both  of  these 
probabilities  result  in  a  negligible 
contribution  to  the  total  burst  probabihty 
when  compared  to  the  Ixia*  GL  95-05  limit 
Cellular  corrosion  is  a  more  limiting  mode 
of  degradation  at  the  TSPs  with  respect  to 
affecting  the  tube  structiiral  limit.  Tensile 
tests  that  measure  the  force  required  to  sever 
a  tube  with  cellular  corrosion  and 
uncorroded  cross  sectional  areas  are  used  to 
establish  the  lower  bound  structural  limit 
Based  upon  these  tests,  a  lower  bound  95% 
confidence  level  structural  voltage  limit  of  37 
volts  was  established  for  cellular  corrosion. 
This  limit  meets  the  Regulatory  Guide  (RG) 
1.121,  "Basis  for  Pluggiqg  Steam  Generator 
Tubes,"  structural  requirements  based  upon 
the  normal  operating  pressure  differential 
with  a  safety  factor  of  3.0  applied.  Due  to  the 
limited  database  supporting  this  value,  the 
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structural  limit  was  conservatively  reduced 
to  20  volts.  Accounting  for  voltage  growth 
and  Non-Destructive  Examination  (NDE) 
uncertainty,  the  full  IPC  upper  limit  exceeds 
ten  volts.  However,  for  added  conservatism  a 
single  voltage  repair  limit  of  3.0  volts  for  the 
Locked-Tube  Model  Intersection  indications 
is  specified  in  the  current  plugging/repair 
criteria.  All  indications  at  the  Locked  Tube 
Model  Intersections  with  bobbin  coil  probe 
voltages  greater  than  3.0  volts  will  be  plugged 
or  repaired. 

The  free-span  tube  burst  probability  must 
be  calculated  for  the  indications  at  the  Free- 
Span  Model  Intersections.  The  total  burst 
probability  must  be  within  the  requirements 
of  GL  95-05.  The  free-span  structural  voltage 
limit  is  calculated  using  correlations  from  the 
database  described  in  GL  95-05,  with  the 
inclusion  of  the  recent  Byron,  Braidwood, 
and  South  Texas  tube  pull  results.  The 
structural  limit  for  the  Free-Span  Model 
Intersections  is  4.745  volts.  The  lower  voltage 
repair  limit  for  the  indications  at  the  Free- 
Sp>an  Model  Intersections  continues  to  be  1.0 
volt.  The  upper  voltage  repair  limit  for  the 
indications  at  the  Free-Span  Model 
Intersections  will  be  calculated  in  accordance 
with  GL  95-05. 

Since  IPC  will  not  be  applied  to 
indications  at  the  Flow  Distribution  Baffle 
(FDB),  no  leakage  or  burst  analyses  are 
required  for  these  indications. 

Per  GL  95-05,  MSLB  leak  rate  and  tube 
burst  probability  analyses  are  required  to  be 
performed  prior  to  returning  the  unit  to 
power.  The  results  of  these  analyses  are  to  be 
included  in  a  report  to  the  NRC  within  90 
day»of  restart.  If  allovrable  limits  on  leak 
rates  and  burst  probability  are  exceeded,  the 
results  are  to  be  reported  to  the  NRC  and  a 
safety  assessment  of  the  significance  of  the 
results  is  to  be  performed  prior  to  rctximing 
the  SGs  to  service. 

A  site  specific  calculation  has  determined 
the  site  allowable  leakage  limit  for 
Braidwood  and  Byron.  These  limits  use  the 
recommended  Do«e  Equivalent  Iodine-131 
transient  spiking  values  consistent  with 
NUREC-0800,  "Standard  Review  Plan"  and 
ensure  site  boundary  doses  are  within  a  small 
fraction  of  the  10  CFR  100  requirements. 

The  profected  leakage  rate  calculation 
methodology  described  in  WCAP-14046. 
"Braidwood  Unit  1  Technical  Support  for 
Cycle  5  Steam  Generator  Interim  Plugging 
Criteria,"  and  WCAP-14277,  "SLB  Uak  Rate 
and  Tube  Burst  Probability  Analysis  Methods 
for  ODSCC  at  TSP  hitersections,"  will  be 
used  to  calculate  the  EOC  leakage.  This 
method  includes  a  Probability  of  Detection 
(POD)  value  of  0.6  for  all  voltage  amplitude 
ranges  and  uses  the  accepted  leak  rate  versus 
bobbin  voltage  correlation  methodology  (full 
Monte  Carlo)  for  calculating  the  leak  rate,  as 
described  in  GL  95-05.  The  database  used  for 
the  leak  and  burst  correlations  is  consistent 
with  that  described  in  GL  95-05  with  the 
inclusion  of  the  Byron  Unit  1,  Braidwood 
Unit  1,  and  South  Texas  tube  pull  results. 
The  EOC  voltage  distribution  is  developed 
from  the  POD  adjusted  beginning-of-cycle 
(BOC)  voltage  distributions  and  uses  Monte 
Carlo  techniques  to  account  for  variances  in 
growth  and  NDE  uncertainty. 

The  Electric  Power  Research  Institute 
(EPRI)  leak  rate  correlation  has  been  used. 


This  correlation  is  based  on  &«e-span 
indications  that  have  burst  pressures  above 
the  MSLB  pressure  differential.  There  is  a 
low  but  finite  probability  that  indications 
may  burst  at  a  pressure  less  than  MSLB 
pressure.  With  limited  TSP  motion  for  the 
Locked-Tube  Model  Intersections,  the  tube  is 
constrained  by  the  TSP  and  tube  burst  is 
precluded.  However,  the  flanks  of  the  crack 
may  open  up  to  contact  the  Inside  Diameter 
(ID)  of  the  TSP  hole  and  result  in  a  primary- 
to-secondary  leak  rate  p)otentially  exceeding 
that  obtained  from  the  EPRI  correlation.  This 
phenomenon  is  known  as  an  Indication 
Restricted  from  Burst  (IRfi)  condition. 

ComEd  has  performed  laboratory  testing  to 
determine  the  bounding  leak  rate  obtainable 
in  an  IRB  condition  (6.0  gallons  per  minute). 
The  bounding  leak  rate  value  was  then 
applied  to  a  leak  rate  calculation 
methodology  that  accounts  for  the  MSLB  leak 
rate  contribution  from  IRB  indications  to  the 
total  leak  rate  calculated  as  described  above. 
Results  indicate  that  the  IRB  contribution  to 
the  total  leak  rate  value  is  negligible. 
However,  ComEd  will  conservatively  add  a 
leakage  contribution  due  to  IRBs  in  addition 
to  the  leakage  calculated  in  accordance  with 
GL  95-05.  When  this  is  done,  the  dose  at  the 
site  boundary  resulting  from  the  predicted 
leakage  will  be  a  small  fraction  (less  than 
10%)  of  the  10  CFR  100  limits. 

Modification  of  the  Braidwood  and  Byron 
TS  to  clarify  application  of  the  proposed  tube 
plugging/repair  criteria  is  purely 
administrative  and  will  not  have  any  effect 
on  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Operating  experience  over  the  last  cycle 
with  this  plugging  criteria  applied  has  not 
revealed  any  unpredicted  or  unusual  effects. 

For  these  reasons,  renewal  of  the  current 
Braidwood  and  Byron  tube  plugging  criteria 
does  not  adversely  afiect  SG  tube  integrity 
and  results  in  acceptable  dose  consequences. 
By  effectively  eliminating  tube  burst  at  the 
Locked-Tube  Model  TSP  intersections,  the 
likelihood  of  a  tube  rupture  is  substantially 
reduced  and  the  probability  of  occurrence  of 
an  accident  previously  evaluated  is  reduced. 

This  conclusion  is  not  affected  by  foreign 
or  domestic  plant  SG  experiences  (NRC 
Information  Notice  96-09  and  its 
supplement).  As  the  following  evaluation 
shows,  these  experiences  are  not  relevant  to 
Braidwood  or  Byron. 

A  foreign  unit  detected  eddy  current  signal 
distortions  in  one  area  of  the  top  TSP  during 
a  1995  inspection.  The  steam  generators  had 
been  chemically  cleaned  in  1992.  Visual 
inspection  showed  that  a  small  section  of  the 
top  TSP  had  broken  free  and  was  resting  next 
to  the  steam  generator  tube  bundle  wrapper. 
The  support  plate  showed  indications  of 
metal  loss. 

The  chemical  cleaning  process  used  by  the 
foreign  unit  was  developed  by  the  utility  and 
differs  significantly  frtim  the  modified  EPRI/ 
SGOG  process  performed  at  Byron  Unit  1  in 
1994.  The  foreign  chemical  cleaning  process, 
coupled  with  the  specific  application  of  the 
process,  resulted  in  TSP  corrosion  of  up  to 
250  mils  compared  to  a  maximum  of  2.16 
mils  (11  mils  maximum  allowed)  measured 
at  Byron.  During  the  Byron  eddy  current 
inspection  performed  after  the  chemical 


cleaning,  no  distention  of  the  tube  support 
plate  signals  was  reported.  Therefore,  these 
differences  in  cleaning  processes  imply  that 
this  foreign  ex(>erience  is  irrelevant  to  the 
effects  of  the  chemical  cleaning  process  on 
the  TSPs  at  Byron.  Chemical  cleaning  of  the 
SGs  has  not  occurred  at  Braidwood. 

A  number  of  units  have  experienced  TSP 
cracking  associated  with  severe  tube  denting 
due  to  TSP  corrosion  at  the  tube-to-TSP 
crevice.  WCAP-14273,  Section  12.4,  shows 
that  a  diametral  reduction  of  a  SG  tube  of 
0.065  inches  is  required  to  develop  stress 
levels  above  yield  in  the  TSP  ligaments  at 
dented  intersections.  The  bobbin  voltage 
range  associated  with  a  one  mil  radial  dent 
is  twenty  to  twenty-five  volts. 

Although  Braidwood  Unit  1  and  Byron 
Unit  1  have  not  seen  corrosion  induoed 
denting,  a  0.610  inch  diameter  bobbin  coil 
probe  will  be  used  as  a  go/no-go  gauge  to 
assess  dents  at  the  Locked-Tube  Model 
Intersections,  if  they  occur  in  the  future.  If  a 
tube  has  a  dent  at  a  Locked-Tube  Mode!  TSP 
intersection  that  fails  to  pass  the  go/no-go 
test  probe,  IPC  will  not  be  applied  to  that 
intersection.  In  addition,  if  the  dent  is 
determined  to  be  corrosion  induced,  the 
Free-Span  Model  repair  criteria  will  be 
applied  to  the  intersections  adjacent  to  the 
dented  intersection.  IPC  repair  limits  will  not 
be  applied  to  tubes  with  dents  greater  than 
5.0  volts  since  dent  signals  of  this  magnitude 
could  mask  a  1.0  volt  ODSCC  signal.  Tube 
intersections  with  corrosion  induced  dents 
greater  than  5.0  volts  and  the  intersections 
adjacent  to  such  an  intersection  were  not 
selected  for  tube  expansiob  to  preclude 
adverse  effects  of  the  failure  of  such  a  tube 
on  limiting  TSP  displacement  If  corrosion 
induced  denting,  either  greater  than  5.0  volts 
or  such  that  the  tube  is  unable  to  pass  a  0.610 
inch  diameter  bobbin  coil  probe,  are  detected 
at  an  intersection  adjacent  to  an  expanded 
intersection,  the  dented  intersection  will  be 
inspected  by  an  EPRI  developed  technique  to 
determine  if  the  TSP  is  cracked.  If  a  crack- 
like indication  is  identified  in  a  TSP,  a  plus 
point  inspection  will  be  conducted  per  the 
EPRI  TSP  program.  If  the  plus  point 
inspection  verifies  the  existence  of  a  crack- 
like indication,  the  effect  of  that  indication 
on  TSP  displacement  will  be  evaluated.  If 
this  evaluation  shows  that  TSP  displacement 
would  be  greater  than  0.1  inches  during  a 
MSLB  event,  the  effected  area  will  either  be 
mechanically  corrected  or  the  Free-Span 
Model  criteria  will  be  applied  to  the  affected 
area.  Based  on  the  information  presented 
above,  the  SG  tube  denting  experience  at 
other  plants  is  not  relevant  to  Braidwood  or 
Byron. 

A  foreign  utility's  SGs  have  experienced 
cracking  at  the  top  TSP.  The  cause  of  the 
cracking  apptears  to  be  the  configuration  of 
the  sin^e  anti-rotation  device,  connected 
between  the  SG  shell  and  wrapper,  and  the 
wrapper  internals.  The  single  anti-rotation 
device  carries  the  full  load  associated  with 
the  wrapper  to  shell  motion.  This  rotational 
load  is  believed  to  be  transferred  to  the  TSP 
via  the  wrapper  internals.  The  Byron/ 
Braidwood  Unit  1  SG  design  (D-4)  uses  three 
anti-rotation  devices  to  spread  the  rotational 
load.  The  EM  wrapper  internals  are 
configured  such  that  this  load  is  not  directly 
transmitted  to  the  TSP. 
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No  top  TSP  cracking  has  been  detected  at 
Braidwood  Unit  1  or  Byron  Unit  1  and  very 
few  (<1%)  of  the  ODSCC  indications  in  the 
SG  tubes  at  Braidwood  and  Byron,  to  date, 
have  been  at  the  top  TSP  elevation. 
Nevertheless,  an  analysis  was  performed  to 
assess  the  impact  of  cracking  of  the  top  TSP. 
The  results  show  an  increase  in  the 
deflection  of  the  top  TSP  for  a  very  limited 
number  of  tubes  to  greater  than  the  0.10" 
limit  used  in  the  3.0  volt  IPC  analysis.  The 
deflections  of  the  lower  support  plates  also 
increased,  but  remain  within  the  0.10"  limit. 
Thus,  a  large  majority  of  the  Locked-Tube 
Model  indications  continue  to  be  bounded  by 
the  existing  analysis  even  with  a  cracked  top 
TSP.  The  Locked-Tube  Model  repair  criteria 
will  not  be  applied  to  any  SG  tube  ODSCC 
indication  where  the  TSP  has  been  shown  to 
be  displaced  by  more  than  0.1  inches  during 
accident  conditions. 

In  response  to  these  experiences  at  foreign 
and  domestic  utilities,  ComEd  developed  an 
inspection  plan  for  the  SG  internals  to 
identify  if  indications  detrimental  to  the  load 
path  components  existed.  This  inspection 
plan  was  carried  out  at  Braidwood  during 
refueling  outage  A1R05  (Fall  1995)  and  at 
Byron  during  the  midcycle  outage  B1P02 
(Fall  1995)  and  refuel  outage  B1R07  (Spring 
1996).  These  inspections  revealed  no 
degradation  of  the  SG  load  path  components 
necessary  to  support  implementation  of  the 
3.0  volt  IPC  Inspections  will  be  performed 
during  the  upcoming  refuel  outages  at 
Braidwood  Unit  1  and  Byron  Unit  1  to 
further  ensure  the  integrity  of  the  SG  load 
path  components  necessary  to  support 
implemenUtion  of  the  3.0  voh  IPC. 

A  domestic  utility  reported  several 
distorted  TSP  signals  over  the  past  three 
refueling  outages'  SG  tube  inspections.  It  was 
determined  that  these  signals  were  associated 
with  the  TSP  geometry  in  an  area  where  an 
access  cover  is  welded  to  the  TSP.  These 
signal  distortions  are  not  attributed  to  TSP 
cracking  or  degradation.  Since  the  distorted 
signals  were  due  to  TSP  geometry  which  did 
not  indicate  or  result  in  a  defect  of  the  TSP, 
there  is  no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  due  to  Braidwood  Unit  1  and 
Byron  Unit  1  steam  generator  TSP  geometries 
which  may  result  in  distorted  eddy  current 
signals. 

One  foreign  unit  observed  a  dislocation  of 
the  tube  bundle  wrapper  when  they  were 
unable  to  pass  sludge  lancing  equipment 
through  a  hand  hole  in  the  wrapper.  The 
dislocation  appears  to  be  a  result  of  improper 
attachment  of  the  wrapper  to  the  supfmrt 
structure.  SG  sludge  lance  operations  have 
been  successfully  performed  at  Braidwood 
Unit  1  and  Byron  Unit  1  which  indicates  that 
no  problem  with  the  wrapper  attachment 
exists.  The  foreign  unit's  wrapper  support 
design  is  significantly  different  than  that 
used  on  Braidwood  Unit  1  and  Byron  Unit 
1.  Therefore,  a  similar  wrapper  dislocation 
will  not  occur  and  the  foreign  experience  is 
not  applicable  to  Braidwood  or  Byron.  An 
inspection  was  conducted  during  the  last 
Braidwood  Unit  1  and  Byron  Unit  1  refueling 
outages  which  verified  this  conclusion. 

ComEd  will  continue  to  apply  a  maximum 
primary-to-secondary  leakage  limit  of  150 


gallons  per  day  (gpd)  through  any  one  SG  at 
Braidwood  and  Byron  to  help  preclude  the 
potential  for  excessive  leakage  during  all 
plant  conditions.  The  RG  1.121  criterion  for 
establishing  operational  leakage  limits  that 
require  plant  shutdown  are  based  on 
detecting  a  free-span  crack  prior  to  it 
resulting  in  primary-to-secondary  operational 
leakage  which  could  p>otentia'ly  develop  into 
a  tube  rupture  during  faulted  plant 
conditions.  The  150  gpd  limit  provides  for 
leakage  detection  and  plant  shutdown  in  the 
event  of  an  unexpected  single  crack  leak 
associated  with  the  longest  permissible  free- 
span  crack  length. 

Therefore,  the  proposed  amendment  does 
not  result  in  any  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  within  the  Braidwood 
and  Byron  Updated  Final  Safety  Analysis 
Report  (UFSAR). 

2.  The  proposed  change  does  not  create  the 
ix>ssibility  of  a  new  or  different  kind  of 
accident  irom  any  accident  previously 
evaluated. 

This  amendment  request  proposes  to 
renew  the  SG  tube  plugging/repair  criteria 
previously  approveid  by  the  NRC  in 
Amendments  69  and  77  to  Braidwood  and 
Byron  Technical  Specifications,  respectively. 

Renewal  of  the  proposed  steam  generator 
tube  plugging  criteria  with  tube  expansion 
does  not  introduce  any  significant  changes  to 
the  plant  design  basis.  Use  of  the  criteria 
does  not  provide  a  mechanism  which  could 
result  in  an  accident  outside  of  the  region  of 
the  tube  support  plate  elevations  as  ODSCC 
does  not  extend  beyond  the  thickness  of  the 
tube  support  plates  and  IPC  is  not  allowed 
to  be  applied  to  indications  that  extend 
beyond  the  thickness  of  the  tube  support 
plate.  Neither  a  single  nor  multiple  tube 
rupture  event  would  be  expected  in  a  SG  in 
which  the  plugging  criteria  has  been  applied. 

The  tube  burst  assessment  involves  a 
Monte  Carlo  simulation  of  the  site  specific 
voltage  distribution  to  generate  a  total  burst 
probability  that  includes  the  summation  of 
the  probabilities  of  one  tube  bursting,  two 
tubes  bursting,  etc.  For  the  Locked-Tube 
Model  TSP  Intersections,  the  maximum  total 
probability  of  burst,  by  design,  is  estimated 
to  be  1x10-'°  with  all  tube  expansions 
functional.  The  burst  probability  for  the  Free- 
Span  Model  TSP  intersections  will  be 
dependent  on  the  number  and  size  of 
indications  at  these  applicable  intersections. 
The  total  burst  probability  will  be  within  the 
limit  specified  in  GL  95-05. 

Accounting  for  the  unlikely  event  of  a 
failure  of  the  expanded  tubes,  a  sufficient 
number  of  redundant  exfiansions  exist  to 
ensure  that  the  burst  probability  remains 
below  1x10-'.  This  includes  the  conservative 
assumption  that  all  32,046  hot-leg  TSP 
intersections  contain  through  wall 
indications.  This  level  of  burst  probability  is 
considered  to  be  negligible  when  compared 
to  the  GL  95-05  limit  of  1x10-^. 

In  addressing  the  combined  effects  of  a 
Loss  Of  Coolant  Accident  (LOCA)  during  a 
Safe  Shutdown  Earthquake  (SSE)  on  the  SG 
as  required  by  General  Design  Criteria  (GDC) 
2,  it  has  been  determined  that  tube  collapse 
may  occur  in  the  steam  generators  at  some 
plants.  The  tube  support  plates  may  become 


deformed  as  a  result  of  lateral  loads  at  the 
wedge  supports  located  at  the  periphery  of 
the  plate  due  to  the  combined  effects  of  the 
LOCA  rarefection  wave  and  SSE  loadings. 
The  resulting  pressure  differential  on  the 
deformed  tubes  may  cause  some  of  the  tubes 
to  collapse.  There  are  two  issues  associated 
with  SG  tube  collapse.  First,  the  collapse  of 
SG  tubing  reduces  the  Reactor  Coolant 
System  (RCS)  flow  area  through  the  tubes. 
The  reduction  in  flow  area  increases  the 
resistance  to  flow  of  steam  from  the  core 
during  a  LOCA  which,  in,tum,  may 
potentially  increase  the  Peak  Clad 
Temp>erature  (PCT).  Second,  there  is  a 
potential  that  partial  through  wall  cracks  in 
the  SG  tubes  could  progress  to  through  wall 
cracks  during  tube  deformation  or  collapse. 
The  tubes  subject  to  collapse  have  been 
identified  via  a  plant  specific  analysis  and 
are  excluded  from  application  of  any  voltage- 
based  criteria.  This  analysis  is  included  in 
revision  3  to  WCAP-14046  which  was 
submitted  to  the  NRC  June  19, 1995. 

Modification  of  the  Braidwood  and  Byron 
Technical  Specifications  to  clarify 
application  of  the  proposed  tube  plugging/ 
repair  criteria  is  purely  administrative  and 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Operating  experience  over  the  last  cycle 
with  this  plugging  criteria  applied  has  not 
revealed  any  unpredicted  or  unusual  effects. 

SG  tube  integrity  will  continue  to  be 
maintained  following  renewal  of  the  3.0  volt 
IPC  voltage  repair  limit  through  inservice 
inspection,  tube  repair  and  primary-to- 
secondary  leakage  monitoring.  By  effectively 
eliminating  tube  burst  at  the  Locked-Tube 
Model  TSP  Intersections,  the  potential  for 
multiple  tube  ruptures  is  essentially 
eliminated. 

ComEd  has  evaluated  industry  experiences 
with  TSP  degradation,  eddy  current  signal 
distortions,  and  component  misalignment. 
Eddy  cuirrent  signal  distortions  due  to  TSP 
geometry  are  not  indicative  of  TSP 
degradation  and  dp  not  result  in  any  kind  of 
new  or  different  accident. 

The  component  misalignment  experienced 
by  one  unit  is  not  applicable  to  Braidwood 
Unit  1  or  Byron  Unit  1  and,  thus,  will  not 
result  in  any  kind  of  new  or  different 
accident.  Specific  limitations,  as  discussed  in 
response  to  Question  1,  will  be  applied  to 
indications  at  the  Locked-Tube  Model 
Intersections  which  contain  dents.  These 
limitations  ensure  that  the  integrity  of  the  SG 
tubes  is  maintained  consistent  with  the 
current  analyses  should  tube  denting  or  TSP 
cracking  occur. 

Therefore,  renewal  of  the  current  tube 
plugging/repair  criteria  at  Braidwood  Unit  1 
and  Byron  Unit  1  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  use  of  the  voltage-based,  bobbin  coil, 
tube  support  plate  plugging  criteria  with  tube 
expansion  at  Braidwood  Unit  1  and  Byron 
Unit  1  is  demonstrated  to  maintain  SG  tube 
integrity  commensurate  with  the  criteria  of 
RG  1.121.  RG  1.121  describes  a  method 
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acceptable  to  the  NRC  staff  for  meeting  GDC 
14, 15,  31,  and  32  by  reducing  the  probability 
or  the  consequences  of  steam  generator  tube 
rupture. 

Reducing  the  probability  or  the 
consequences  of  steam  generator  tube  rupture 
is  accomplished  by  determining  an  eddy 
current  inspection  voltage  value  which 
represents  a  limit  for  leaving  an  axial,  crack- 
like indication  at  an  in  service  SG  tube  TSP 
intersection.  Tubes  with  ODSCC  voltage 
indications  beyond  this  limiting  value  must 
be  removed  from  service  by  plugging  or 
repaired  by  sleeving.  Implementation  of  a  3.0 
volt  IPC  voltage  repair  limit  for  the  Locked- 
Tube  Model  Intersections  has  been  evaluated 
and  shown  not  to  present  a  credible  pK>tential 
for  a  steam  generator  tube  rupture  event 
during  normal  or  feulted  plant  conditions. 
even  with  worst  case  assumptions.  The  total 
tube  burst  probability  will  include  a 
contribution  from  the  indications  at  the 
Locked-Tube  Model  Intersections  and  bom 
indications  at  the  Free-Span  Model 
Intersections.  The  projected  ECXZ  voltage 
distribution  of  crack-like  indications  at  the 
TSP  elevations  will  be  confirmed  to  result  in 
acceptable  primary-to-secondary  leakage 
during  all  plant  conditions  such  that 
radiological  consequences  are  not  adversely 
impacteid. 

Addressing  RG  1.83  considerations, 
implementation  of  the  increased  Locked- 
Tube  Model  Intersection  bobbin  coil  voltage- 
based  repair  criteria  is  supplemented  by 
enhanced  eddy  current  inspection  guidelines 
to  provide  consistency  in  voltage 
normalization  and  a  100%  eddy  current 
inspection  sample  size  at  the  afEacted  TSP 
elevations. 

For  the  leak  and  burst  assessments,  the 
population  of  indications  in  the  EOC  voltage 
distribution  is  dependent  on  the  POD 
function.  The  purpose  of  the  POD  function  is 
to  accoimt  for  new  indications  that  may 
develop  over  the  cycle,  and  to  accoimt  for 
indications  not  identified  by  the  data  analyst. 
In  implementing  this  proposed  IPC  renewal, 
ComEd  will  continue  to  use  the  conservative 
GL  95-05  POD  value  of  0.6  lor  all  voltage 
amplitude  ranges. 

Modification  of  the  Braidwood  and  Byron 
Technical  Specifications  to  clarify 
application  of  the  proposed  tube  plugging/ 
repair  criteria  is  purely  administrative  and 
will  not  reduce  any  salety  margins. 

Operating  experience  over  the  last  cycle 
with  this  plugging  criteria  applied  has  not 
revealed  any  tmpredicted  or  unusual  effects. 

Implementation  of  the  TSP  elevation  repair 
limits  will  decrease  the  number  of  tubes 
which  must  be  repaired.  Installation  of  steam 
generator  tube  plugs  or  sleeves  reduces  the 
RCS  flow  margin.  Thus,  implementation  of 
the  IPC  will  maintain  the  maigin  of  flow  that 
would  otherwise  be  reduced  in  the  event  of 
increased  tube  plugging  or  sleeving. 

As  discussed  previously,  ComEd  has 
evaluated  industry  experiences  with  TSP 
degradation,  eddy  current  signal  distortions, 
and  component  misalignment.  Eddy  ciurent 
signal  distortions  at  tube  support  plates  will 
be  evaluated  to  attempt  to  determine  the 
cause  of  the  distortion.  A  signal  distortion 
alone  will  not  result  in  reduction  in  the 
margin  of  safety.  The  foreign  unit  that 


experienced  the  component  misalignment 
was  of  a  significantly  diSsrent  design  than 
the  Braidwood  Unit  1  and  Byron  Unit  1 
steam  generators.  Analysis  of  the  design 
differences  shows  that  component 
misalignment  of  that  type  is  not  applicable  to 
Braidwood  Unit  1  or  Byron  Unit  1  and,  thus, 
will  not  result  in  a  reduction  in  the  margin 
of  safaty.  An  inspection  was  conducted 
during  the  last  Braidwood  Unit  1  and  Byron 
Unit  1  refueling  outages  which  verified  this 
conclusion. 

Specific  limitations,  as  discussed 
previously,  will  be  applied  to  indications  at 
the  Locked-Tube  Model  Intersections  which 
contain  dents.  These  limitations 
conservatively  treat  indications  as  free-span 
to  ensure  that  the  integrity  of  the  SC  tubes 
is  maintained  consistent  with  current 
analyses  should  tube  denting  or  TSP  cracking 
occur.  Application  of  the  3.0  volt  Locked- 
Tube  Model  Intersection  IPC  and  the  1.0  volt 
Free-Span  Model  Intersection  IPC  at 
Braidwood  Unit  1  and  Byron  Unit  1,  with  the 
limitations  specified,  will  not  result  In  a 
reduction  in  a  margin  of  safety. 

Thus,  the  implementation  of  this 
amendment  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(0)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District,  109  N.  Franklin,  P.O. 
Box  434,  Byron,  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington,  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra 

CiHiunonwealth  Edison  Company, 
Docket  No*.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois  Docket 
Nos.  50-254  and  50-265.  Quad  Qties 
Nuclear  Power  Station,  Units  1  and  2, 
Rock  Island  County,  Illinois 

Date  of  application  for  amendment 
request:  January  6, 1997 

Description  of  amendment  request: 
The  proposed  amendment  would  clariiy 
and  maintain  consistency  between  the 
operability  requirements  for  protective 
instrumentation  and  associated 
automatic  bypass  featixres. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 


1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
of  the  following: 

The  proposed  changes  are  administrative 
in  nature  and  do  not  aSect  the  probability  or 
consequences  of  any  previously  evaluated 
accidents  for  Dresden  or  Quad  Cities 
Stations.  The  proposed  amendment  is 
consistent  with  the  current  safety  analyses 
and  represents  sufficient  requirements  for  the 
continued  assiirance  and  reliability  of  the 
RPS  and  Rod  Block  Instrumentation 
equipment,  which  is  assumed  to  operate  in 
the  safety  analysis,  or  provides  continued 
assurance  that  specified  parameters 
associated  with  RPS  and  Rod  Block 
Instrumentation  remain  within  their 
acceptance  limits.  Therefore,  these  changes 
will  not  afiect  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  RPS  and  Rod  Block  InstnimenUtion 
related  to  this  proposed  amendment  is  not 
assumed  in  any  safety  analysis  to  initiate  any 
accident  sequence  for  Dresden  or  Quad  Cities 
Stations;  therefore,  the  probability  of  any 
accident  previously  evaluated  is  not  affected 
by  the  proposed  amendment. 

2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated  because: 

The  proposed  changes  are  administrative 
in  nature  and  serve  to  maintain  consistent 
and  clear  requirements  for  operability  as 
specified  in  the  Technical  Specifications  for 
the  I.imiring  Conditions  for  Operation  and 
Surveillance  Requirements  for  the  RPS  and 
Rod  Block  Instrumentation.  No  new  modes  of 
operation  or  changes  to  any  plant  equipment 
are  proposed  by  the  proposed  amendment 
request.  The  associated  systems  related  to 
this  proposed  amendment  are  not  assumed  in 
any  safety  analysis  to  initiate  any  accident 
sequence  for  Dresden  or  Quad  Cities.  The 
proposed  changes  maintain  the  present  level 
of  operability;  and  therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  difierent  kind  of  accident  than  any 
previously  evaluated. 

3)  Involve  a  significant  reduction  in  the 
maigin  of  safety  because: 

The  proposed  changes  are  administrative 
in  natiire  and  do  not  atfect  existing  plant 
safiety  margins  or  the  reliability  of  the 
equipment  assumed  to  operate  in  the  safiety 
analysis.  The  proposed  changes  have  been 
evaluated  and  found  to  be  acceptable  for  use 
at  Dresden  and  at  Quad  Cities  based  on  RPS 
and  Rod  Block  Instrumentation  system 
design,  safety  analysis  requirements  and 
operational  performance.  Since  the  propx>sed 
changes  are  administrative  in  nature  and 
maintain  necessary  levels  of  the  RPS  and  Rod 
Block  reliability,  the  proposed  changes  do 
not  involve  a  reduction  in  the  maigin  of 
safety. 

The  proposed  amendment  for  Dresden  and 
Quad  Cities  Stations  will  not  reduce  the 
availability  of  the  RPS  and  Rod  Block 
Instrumentation  System  which  is  required  to 
mitigate  accident  conditions;  therefore,  the 
proposed  changes  do  not  involve  a  reduction 
in  the  maigin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Lcx:a]  Public  Document  Room 
location:  for  Dresden,  Morris  Area 
Public  Library  District,  604  Liberty 
Street,  Morris,  Illinois  60450;  for  Quad 
□ties,  CKxon  Public  Library.  221 
Hennepin  Avenue,  Dixon,  UUnois  61021 

Attorney  for  licensee:  Michael  L 
Miller.  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago,  Illinois 
60603 

NRC  Project  Director  Robert  A.  Capra 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  October 
22, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
continued  plant  operation  at  elevated 
Containment  Lower  Compartment 
temperatures  between  125"  and  135°  F 
for  a  period  not  to  exceed  72  cumulative 
hours. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  Hcensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  Does  the  proposed  amendment  involve 
a  significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated  in  the  UFSAR  (Updated  Final 
Safety  Analysis  Report)? 

The  increase  in  maximum  Containment 
Lower  Compartment  temperature  will  not 
change  the  operation  of  any  equipment 
which  is  important  to  safety.  All  components 
and  instruments  will  continue  to  perform  as 
designed  in  the  higher  temperature 
environment  for  the  period  that  the  revised 
Technical  Specification  allows.  This 
temperature  increase  will  not  impact  the 
ability  of  any  component  or  instrument  to 
perform  its  function  in  the  event  of  an 
accident.  Therefore,  the  probability  of  an 
accident  is  not  impacted.  The  increased 
temperature  will  cause  a  decrease  in  the  air 
mass  in  lo%ver  containment.  This  change  has 
been  evaluated  for  impact  on  containment 
temperatiue  and  pressure  in  accident 
conditions.  The  air  mass  change  is 
conservative  for  peak  containment  pressure 
since  the  air  mass  is  decreased.  Maximum 
containment  temperatures  during  a 
postulated  accident  are  slightly  increased  as 
a  result  of  higher  initial  Containment  Lower 
Compartment  temperature.  The  increase  in 
peak  temperature  remains  within  the 
allowable  values  and  thus  does  not  increase 
the  probability  or  consequence  of  an 
accident.  The  minimum  containment 
pressure  as  a  result  of  steam  condensation  in 
containment  is  lowered  as  a  result  of  the 


decreased  air  mass  in  containment.  Due  to 
the  conservative  assumptions  made  in 
modeling  containment  for  minimum  pressure 
response,  this  change  has  no  impact  on  the 
accident  analysis. 

Based  on  the  analysis  of  the  bounding 
accidents  that  may  be  impacted  by  increased 
Containment  Lower  Compartment 
temf)erature  and  the  review  of  the  effect  of     • 
the  increased  temjierature  on  components  in 
lower  containment,  it  is  determined  that  the 
probability  and  consequence  of  any  analyzed 
accident  is  unchanged  as  a  result  of  this 
change. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  not  previously  evaluated? 

The  revised  maximum  Containment  Lower 
Compartment  temperature  will  not  change 
any  systems  or  operations  procedures  except 
to  procedurally  respond  should  Containment 
Lower  Compartment  temperature  remain 
elevated  for  a  period  near  the  revised  limiting 
period.  The  response  of  the  systems  and 
components  are  unaffected  by  this  change. 
All  instruments  are  qualified  for  the  revised 
service  conditions  and  will  perform  in  the 
same  manner  as  before.  Normal  operation 
and  transient  response  will  remain 
unchanged.  Review  of  previously  analyzed 
accidents  show  that  no  new  transients  are 
created  as  a  result  of  this  change.  Based  on 
this  review  there  are  no  new  or  different 
accidents  made  possible  by  this  change. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  amendment  could  potentially  affect 
the  containment  system.  The  operation  and 
analysis  of  the  reactor  coolant  system  and 
ftiel  are  unaffected  by  this  change.  The 
maximum  containment  temf)erature  is 
slightly  increased  while  the  maximum 
containment  pressure  is  decreased.  The 
minimum  containment  pressure  could  be 
slightly  decreased  and  minimum 
containment  temperature  is  unaffected.  All 
these  parameters  have  been  reviewed  and 
determined  to  be  within  assumptions  made 
in  these  analyses.  The  accident  transient 
analyses  are  unaffected  beyond  these  small 
changes  and  remains  acceptable  in  all  cases. 
Therefore,  the  margin  of  safety  is  unaSiacted 
by  this  amendment. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  Qty 
Boulevard,  North  Carolina  28223-0001 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company.  422  South 
Church  Street.  Quu-lotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 


Duke  Power  Company,  Docket  Nos.  50* 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request:  January 
6, 1997 

Description  of  amendment  request: 
The  proposed  amendments  would  allow 
a  one-time  revision  to  Technical 
Specifications  3.6.1.1,  3.6.1.2,  3.6.1.8, 
and  3.6.1.9  to  allow  operation  of  the 
Containment  Purge  Ventilation  System 
(VP)  during  Modes  3  and  4  following 
the  steam  generator  (SG)  replacement 
outage.  This  one-time  revision  would  be 
necessary  due  to  respiratory  hazardous 
gases  released  during  heatup  after  the 
replacement  of  the  SGs.  The  VP  system 
would  be  used  to  remove  the  hazardous 
gases. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  activity  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  VP  [Containment  Purge  Ventilation) 
System  has  no  interfaces  with  any  primary 
system,  secondary  system,  or  power 
transmission  system.-  It  has  no  interfaces  with 
any  reservoir  of  radioactive  gases  or  liquids. 
None  of  the  systems  listed  above  are 
modified  by  the  activity.  In  summary,  no 
"accident  initiator"  is  affiected  with  the 
proposed  operation  of  the  VP  System  in 
Modes  3  and  4.  For  this  reason,  the  activity 
does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

Analyses  have  been  performed  to 
determine  upp>er  bounds  to  the  source  term, 
the  ofeite  doses,  and  the  Control  Room  dose. 
The  results  of  that  analyses  are  reported 
above.  Both  the  source  term  and  the  doses 
were  found  to  be  significantly  lower  than  the 
results  of  the  corresponding  design  basis 
analyses.  In  addition,  it  has  been  determined 
that  with  no  credit  taken  for  any  heat  transfer 
from  the  fuel  and  cladding  to  the  moderator 
channels,  that  sufficient  time  would  exist  for 
the  operators  to  initiate  recovery  of  flow  from 
the  ECCS  [Emergency  Core  Cooling  System] 
to  the  reactor  core.  The  flow  required  from 
the  ECCS  to  maintain  the  core  in  a  coolable 
geometry  was  foimd  to  be  well  within  the 
capacity  of  any  one  ECCS  pump. 
Furthermore,  it  was  determined  that 
convective  heat  transfer  to  steam  would  be 
sufficient  to  prevent  release  of  significant 
source  term  or  a  significant  degree  of  fuel 
damage. 

For  the  above  reasons,  it  is  determined  that 
operation  of  the  VP  System  in  Mode  3  or  4 
inmiediately  following  the  steam  generator 
replacement  outage  does  not  involve  a 
significant  increase  in  either  the  probability 
or  the  consequences  of  an  accident 
previously  evaluated. 

2.  The  activity  does  not  create  the 
possibility  of  a  new  or  different  type  of 
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acddent  from  any  accident  previously 
evaluated. 

As  discussed  above,  no  "accident 
initiators"  are  affected  by  the  proposed 
activity.  Operation  of  the  VP  System 
proposed  for  Modes  3  and  4  will  be  the  same 
as  that  routinely  carried  in  other  modes  of 
operation.  For  these  reasons,  the  activity  will 
not  create  the  possibility  of  a  new  or  diSsrent 
type  of  acddent  from  any  previously 
evaluated. 

3.  The  activity  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (the  fuel  and  fuel  cladding, 
the  Reactor  Coolant  System  pressure 
boimdary,  and  the  containment)  to  limit  the 
level  of  radiation  doses  to  the  public.  The 
proposed  operation  of  the  VP  System  will 
occur  at  the  end  of  an  extended  outage.  The 
level  of  decay  heat  and  activity  in  the  reactor 
is  very  low  compared  to  the  level  of  decay 
heat  and  activity  associated  with  full  power 
operations.  For  this  reason,  the  likelihood  of 
damage  to  the  fuel  following  a  DBLOCA 
(design  basis  loss-of-coolant  accident] 
occurring  during  the  proposed  purging  is 
reduced,  as  determined  above.  Both  ofTsite 
doses  and  doses  to  the  Control  Room  were 
found  to  be  small  compared  to  the  limits  of 
10  CFR  (Part)  100  and  GDC  [General  Design 
Criterion]  19.  For  these  reasons,  the  activity 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Doounent  Room 
location:  J.  Miurey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  North  Carolina  28223-0001 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242 

NBC  Project  Director:  Herbert  N. 
Berkow 

Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Statkm,  Units  1  and  2,  Meddenbuig 
Coonty,  North  Carolina 

Date  of  amendment  request:  January 
13, 1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
implement  the  performance-based 
containment  leak  rate  testing 
requirements  of  10  CFR  Part  50, . 
Appendix ),  Option  B,  for  Type  A 
testing.  

Compliance  with  10  CFR  Part  50. 
Appendix  ),  provides  assurance  that  the 
primary  containment,  including  those 
systems  and  components  that  penetrate 


the  primary  containment,  do  not  exceed 
the  allowable  leakage  rate  values 
specified  in  the  Tedmical 
Specifications  and  Bases.  The  allowable 
leakage  rate  is  determined  so  that  the 
leakage  assumed  in  the  safety  analyses 
is  not  exceeded. 

On  February  4. 1992.  the  NRC 
published  a  notice  in  the  Federal 
Register  (57  FR  4166)  discussing  a 
plaimed  initiative  to  begin  eliminating 
requirements  marginal  to  safety  that 
impose  a  significant  regulatory  biu-den. 
Appendix  J  to  10  CFR  Part  50.  "Primary 
Containment  Leakage  Testing  for  Water- 
Cooled  Power  Reactors."  was 
considered  for  this  initiative  and  the 
staff  undertook  a  study  of  possible 
changes  to  this  regulation.  The  study 
examined  the  previous  performance 
history  of  domestic  contaiiunents  and 
examined  the  effect  on  risk  of  a  revision 
to  the  requirements  of  Appendix  J.  The 
results  of  this  study  are  reported  in 
NUREG-1493.  "Performance-Based 
Leak-Test  Program." 

Based  on  the  results  of  this  study,  the 
staff  developed  a  performance  based 
approach  to  containment  leakage  rate 
testing.  On  September  12, 1995,  the 
NRC  approved  issuance  of  this  revision 
to  10  CFR  Part  50,  Appendix  J.  which 
was  subsequently  pubUshed  in  the 
Federal  Register  on  September  26, 1995, 
and  became  effective  on  October  26, 
1995.  The  revision  added  Option  B 
"Performance-Based  Requirements"  to 
Appendix  J  to  allow  licensees  to 
volimtarily  replace  the  prescriptive 
testing  requirements  of  Appendix  J  with 
testing  requirements  based  on  both 
overall  and  individual  component 
leakage  rate  performance. 

Regulatory  Guide  1.163, 
"Performance-Based  Containment  Leak 
Test  Program."  was  developed  as  a 
method  acceptable  to  the  staff  for 
implementing  Option  B.  Accordingly. 
the  licensee  has  submitted,  in  its 
appUcation  dated  January  13, 1997, 
proposed  changes  to  the  TS  to 
implement  10  CFR  Part  50.  Appendix  J, 
Option  B.  by  referring  to  Regulatory 
Guide  1.163.  "Performance-Based 
Containment  Leakage-Test  Program." 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Containment  leak  rate  testing  is  not  an 
initiator  of  any  accident;  the  proposed 
change  does  not  affect  reactor  operations  or 
accident  analysis,  and  has  no  significant 


radiological  consequences. ...  Therefore,  this 
proposed  change  will  not  involve  an  increase 
in  the  probability  or  consequences  of  any 
previously-evaluated  accident 

2.  The  prop)osed  change  will  not  create  the 
possibility  of  any  new  accident  not 
previously  evaluated. 

The  proposed  change  does  not  affect 
normal  plant  operations  or  configuration,  nor 
does  it  affect  leak  rate  test  methods.  The  test 
history  at  McGuire  (two  consecutive 
successful  tests)  provides  continued 
assurance  of  the  leak  tightness  of  the 
containment  structure. 

3.  There  is  no  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  are  based  on  NRC- 
accepted  provisions,  and  maintain  necessary 
levels  of  reliability  of  containment  integrity. 
The  performance-based  approach  to  leakage 
rate  testing  recognizes  that  historically  good 
results  of  containment  testing  provide 
appropriate  assurance  of  future  containment 
integrity;  this  supports  the  conclusion  that 
the  impact  on  the  health  and  safety  of  the 
public  as  a  result  of  extended  test  intervals 
is  negligible.  In  addition,  local  leak[]rate 
testing  will  continue  to  provide  assurances  of 
overall  containment  integrity. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  apptears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  PubUc  Document  Room 
location:  J.  Miurey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  North  Carolina  28223-0001 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Duke  Power  Company,  422  South 
Chimdi  Street,  Charlotte,  North  Carolina 
28242 

NRC  Project  Director:  Herbert  N. 
Berkow 

Entergy  Operations  Inc..  Docket  No.  50- 
382,  Waterfbrd  Steam  Electric  Station. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  October 
16,1996 

Description  of  amendment  request: 
The  amendment  requests  to  change  the 
Waterford  3  Technical  Specifications 
Table  4.3-1  to  expand  the  appUcability 
for  Core  Protection  Calculator 
operability  and  to  allow  for  the 
application  of  a  Cycle  Independent 
Shape  Annealing  Matrix 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a).  the  Ucensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

The  proposed  change  %vill  reduce  the 
amount  of  non-conservatism  presently 
allowed  for  linear  power  level,  the  CPC  delta 
T  power,  and  CPC  nuclear  power  signals. 
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Changing  the  tolerance  range  from  plus  or 
minus  2%  to  between  -0.5%  and  10% 
between  15%  and  80%  RATED  THERMAL 
POWER,  except  during  physics  testing,  will 
allow  more  conservative  settings  than 
currently  allowed.  The  consequences  of  an 
accident  will  be  reduced  due  to  the  proposed 
change  because  it  is  less  likely  to  be  non- 
conservative  in  power. 

This  proposed  change  will  allow  use  of 
Cycle  Independent  Shape  Annealing  Matrix 
(aSAM)  elements.  These  elements  will  be 
validated,  during  startup  testing,  by 
monitoring  the  same  parameters  used  for 
cycle  specific  shape  annealing  matrix  (SAM) 
elements.  If  the  CISAM  is  determined  to  be 
no  longer  valid,  a  cycle  specific  SAM  will  be 
calculated  and  used  in  the  CPC's.  In  addition, 
use  of  aSAM  gives  better  agreement 
throughout  the  cycle. 

Therefore,  the  proposed  changes  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  prop)osed  change  to  TS  fiower 
calibration  tolerance  limits  is  conservative 
relative  to  the  current  TS  requirement.  CPC's 
cannot  cause  an  accident  and  this  change 
will  not  create  the  possibility  of  a  new  or 
diSerent  type  accident.  The  changes  ensures 
that  the  reactor  will  trip  prior  to  the  currant 
condition  due  to  higher  CPC  power. 

As  stated  previously.  CISAM  modeling 
removes  some  of  the  uncertainty  associated 
with  axial  shape  and  provides  increased 
assurance  that  the  CPC  is  appropriately 
modeling  the  core. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  the  TS  reduces  the 
amount  of  non-conservatism  in  safety  system 
power  indications  and  maintains  the  margin 
of  safety  for  design  basis  events  which  talu 
credit  for  the  linear  power  level,  the  CPC 
delta  T  power,  and  CPC  nuclear  power 
signals. 

aSAM  will  be  validated  each  cycle  during 
startup  testing  and  must  meet  the  same 
parameters  as  cycle  specific  SAM  elements. 
Since  QSAM  has  a  better  accuracy  than  the 
cycle  dependent  SAM,  the  margin  of  safisty 
is  improved. 

Tberefbre.  the  proposed  changes  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Docimient  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection.  Lakefront, 
New  Orleans,  LA  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 
NRC  Project  Director:  William  D. 
Beckner 


GPU  Nuclear  Corporation,  et  al.. 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  amendment  request: 
November  27, 1996 

Description  of  amendment  request: 
The  proposed  change  request  would 
change  die  acceptance  criteria  for  the 
individual  cell  voltage  from  2.0v  to 
2.09V,  change  the  surveillance 
frequency  for  battery  specific  gravities 
to  implement  the  recommendations  of 
IEEE  450-1995,  delete  surveillance 
requirement  4.7.B.4.d,  add  a  clarifying 
phrase  "while  on  a  float  charge...." 
where  appropriate,  and  update  the  Basis 
to  reflect  these  changes. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

This  request  has  been  determined  to 
involve  No  Significant  Hazards  in  that  it  does 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences 

of  an  accident  previous[ly]  evaluated; 
(or) 

The  proposed  change  in  ICVs  (individual 
cell  voltages)  does  not  increase  the 
probability  of  an  accident  previously 
evaluated,  as  it  increases  the  required  voltage 
for  each  ICV. 

The  proposed  change  in  frequency  does 
not  increase  the  probability  or  consequences 
of  an  accident  previously  evaluated,  as  the 
change  in  the  frequency  of  specific  gravity 
testing  is  the  result  of  industry  experience 
gained  over  the  years.  The  weekly  reading  of 
pilot  cell  specific  gravity  and  cell  voltage, 
along  with  the  quarterly  reading  of  all  ICVs 
and  a  10%  sample  of  specific  gravities  from 
designated  cells  provides  an  acceptable 
means  of  determining  cell  operability  as 
specified  in  IEEE  450-1995. 

The  proposed  deletion  of  Technical 
Specification  Surveillance  Requirement 
4.7.B.4.d  only  removes  an  unnecessary 
Technical  Specification  surveillance  and  is 
consistent  with  NUREG-1433,  Standard 
Technical  Specifications  General  Electric 
Plants.  BWR/4,  Revision  1,  April  1995.  No 
change  to  plant  systems,  components  or 
operating  conditions  are  associated  with  this 
change.  Existing  Technical  Specification 
station  and  diesel  generator  battery 
inspection  and  testing  requirements 
adequately  verify  battery  operability  and 
condition. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accidcmt 
previous(lyl  evaluated;  (or) 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated,  as  the 
change  only  involves  raising  a  required 
voltage,  performing  an  existing  surveillance 
on  a  difierent  frequency,  and  removing  an 
unnecessary  annunciator  surveillance 
requirmiMnL  The  sUtion  battery  and  diesel 


generator  battery  low  voltage  aimunciator 
setpoints  do  not  meet  any  of  the  criteria 
codified  in  10  CFR  50.36  for  determining 
content  of  Technical  Sp>ecifications  and 
removal  of  surveillance  requirement  is 
consistent  with  NUREG-1433,  Standard 
Technical  Specifications  General  Electric 
Plants,  BWR/4,  Revision  1,  April  1995.  There 
is  no  change  to  hardware  or  operating 
conditions. 

3.  Involve  a  significant  decrease  in  the 
margin  of  safety. 

The  proposed  change  to  the  ICV  does  not 
decrease  the  margin  of  safety,  as  increasing 
the  required  voltage  actually  increases  the 
margin  of  safety.  The  proposed  change  to  the 
frequency  does  not  decrease  the  margin  of 
safety  as  it  continues  to  require  testing  and 
evaluation  of  the  requisite  surveillance 
points  and  implements  requirements  which 
have  been  determined  to  provide  an  adequate 
level  of  safety  by  the  IEEE.  The  removal  of 
Technical  Specification  surveillance 
requirements  for  the  battery  low  voltage 
annunciator  setpoints  does  not  affect  any 
plant  systems,  components  or  operating 
conditions. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street,  Toms  River,  NJ  08753 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr..  Esquire.  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037 

NRC  Project  Director:  Patrick  D. 
Milano,  Acting 

Northern  States  Power  Company, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date,  of  amendment  request:  January 
23, 1997,  as  revised  by  letter  dated 
January  28, 1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
changes  to  Section  3.5/4.5.C  of  the 
technical  specification  (TS)  bases^o 
clarify  the  minimum  residual  heat 
removal  (RHR)  and  residual  heat 
removal  service  water  (RHRSW)  piunp 
requirements  for  post-accident 
containment  heat  removal.  In 
conjimction  with  the  proposed 
amendment,  the  licensee  requested  NRC 
staff  review  and  approval  of  an  update 
to  the  design  basis  accident  containment 
temperature  and  pressure  response  foe 
the  limiting  single  failure  (loss  of  diesel 
generator)  whid^  results  in  minimum 
RHR  and  RHRSW  pump  availability. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
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10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration.  The 
NRC  staff  has  reviewed  the  licensee's 
analysis  against  the  standards  of  10  CFR 
50.92(c).  "Hie  NRC  stafi's  review  is 
presented  below. 

(1)  The  proposed  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  i»oposed  amendment  will  change  TS 
bases  to  clarify  the  minimum  RHR  and 
RHRSW  pump  requirements  for  post- 
accident  containment  heat  removal.  The 
proposed  amendment  will  also  correct  an 
error  in  a  previous  analysis  on  containment 
temperature  and  pressure  response  following 
a  design  basis  accident  (DBA)  that  was 
submitted  for  the  NRC  staff  review  on  May 
1, 1986.  The  proposed  amendment  does  not 
afiisct  the  physical  configuration  of  the  plant 
at  how  it  is  operated.  The  licensee's  analysis, 
using  a  new  decay  heat  model,  determined 
that  the  calculated  maximum  suppression 
pool  temperature  will  be  2  degrees 
Fahrenheit  greater  (184  degrees  Fahrenheit 
vs.  182  degrees  Fahrenheit)  than  that 
predicted  in  its  previous  analysis,  based  on 
an  earlier  decay  heat  model,  that  was 
submitted  for  the  NRC  staff  review  on  May 
1. 1986.  The  licensee  evaluated  the  effects  of 
this  increase  on  emergency  core  cooling 
system  (ECCS)  pump  net  positive  suction 
head,  wetwell  attached  piping,  and 
environmental  conditions  in  the  ECCS  p\imp 
rooms,  and  concluded  that  the  change  is 
acceptable.  The  consequences  or  probability 
of  a  previously  evaluated  accident  will, 
therefiore,  not  be  significantly  increased. 

(2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated  since  the  proposed 
amendment  does  not  affect  the  physical 
configuration  of  the  plant  or  how  it  is 
operated.  The  proposed  amendment 
revises  the  TS  bases  to  clarify  the 
minimuTn  RHR  and  RHRSW  piunp 
requirements  for  post-accident 
containment  heat  removal. 

(3)  The  proposed  changes  do  not  result  in 
a  significant  reduction  inthe  margin  of  safety. 

l^e  proposed  amendment  will  change  TS 
bases  to  clarify  the  minimum  RHR  and 
RHRSW  pump  requirements  for  post- 
accident  containment  heat  removal.  The 
proposed  amendment  will  also  OHrect  an 
error  in  a  iHevious  analysis  on  containment 
temperature  and  pressure  response  following 
a  design  basis  accident  (DBA)  that  was 
submitted  iat  the  NRC  staff  review  on  May 
1, 1986.  The  proposed  amendment  does  not 
afflBCt  the  physical  configuration  of  the  plant 
or  how  it  is  operated.  The  licensee's  analysis, 
using  a  new  decay  heat  model,  determined 
that  the  calculated  maximum  suppression 
pool  temperatiire  will  be  2  degrees 
Fahrenheit  greater  (184  degrees  Fahrenheit 
vs.  182  degrees  Fahrenheit)  than  that 


predicted  in  its  {wevious  analysis,  based  on 
an  ealier  decay  heat  model,  that  was 
submitted  for  the  NRC  staff  review  on  May 
1. 1986.  The  licensee  evaluated  the  effects  of 
this  increase  on  emergency  core  cooling 
system  (ECCS)  pump  net  positive  suction 
head,  wetwell  attached  piping,  and 
environmental  conditions  in  the  ECCS  pump 
rooms,  and  concluded  that  the  change  is 
acceptable.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

Local  Public  Docimient  Room 
location:  MinneapoUs  PubUc  Library. 
Technology  and  Science  Department. 
300  NicoUet  Mall,  Miimeapolis, 
Miimesota  55401 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street,  NW. 
Washington,  DC  20037 

NRC  Project  Director:  John  N.  Hannon 

Pacific  Gas  and  Electric  Company. 
Docket  Noe.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests: 
December  9, 1996 

Description  of  amendment  requests: 
The  proposed  amendments  woidd 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  (DCPP)  Unit  Nos.  1 
and  2  to  revise  the  surveillance  . 
frequencies  from  at  least  once  every  18 
months  to  at  least  once  per  refueling 
interval  (nominally  24  months)  for  the 
reactor  trip  system  (RTS)  and 
engineering  safety  features  actuation 
systems  (ESFAS)  instrumentation 
channels,  and  make  certain  changes  in 
trip  setpoints  and  allowance  values  dtie 
to  a  setpoint  methodology  change  in 
support  of  the  calibration  extensions. 
Channel  opoational  tests  (COTs)  and 
trip  actuating  device  operational  tests 
(TADOTs)  associated  with  these 
channels  are  also  being  extended. 
Revisions  to  the  appropriate  TS  Bases 
are  being  revised  to  support  the  TS 
revisions. 

Basis  for  proposed  no  significant 
hazards  determination:  As  reqtiired  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  TS  channel  calibration,  GOT, 
and  TAOOT  interval  increases  frtnn  18  to  24 


months,  the  setpoint  change,  and  tlie 
allowable  value  changes  do  not  alter  the 
intent  or  method  by  which  the  channel 
calibrations  are  conducted,  do  not  alter  the 
way  any  structure,  system,  or  component 
functions,  and  do  not  change  the  manner  in 
which  the  plant  is  operated.  The  calibration 
and  maintenance  histories  indicate  that  the 
equipment  will  continue  to  perfcxm 
satisfoctorily  with  longer  surveillance 
intervals.  With  the  exception  of  the 
pressurizer  water  level  -  high  instnmient,  no 
recurring  surveillance  or  maintenance 
problems  were  identified  for  the  RTS  or 
ESFAS  instrumentation  channels. 

The  pressuriter  vrater  level  instruments  do 
not  have  a  safety  limit  and  are  not  credited 
in  the  DCPP  safety  analysis.  The  recurring 
surveillance  problems  were  mainly  due  to 
calibration  zero  shift  which  is  reflected  in  the 
statistically  determined  drift  and  in  the 
proposed  pressurizer  water  level  high 
setpoint.  The  zero  shift  problem  of  these 
transmitters  was  a  recurring  problem  with 
the  calibration  procedure.  The  procedures  for 
calibrating  these  instruments  have  been 
revised  to  improve  the  repeatability  of  the 
surveillance  activity. 

The  trip  setpoint  and  allowable  value 
changes  for  pressurizer  water  level  -  high  are 
each  in  the  more  restrictive  direction.  The 
revised  setpoint  would  tend  to  trip  the 
reactor  sooner  than  the  present  settings. 
These  changes  ensure  that  sufficient  margin 
is  maintained  for  the  pressurizer  water  level 
to  acconmiodate  the  channel  statistical 
tmcartainty  resulting  from  a  30-month 
(^>erating  cycle. 

A  statistical  analysis  of  channel 
uncertainty  for  a  bounding  30-month 
operating  cycle  has  been  performed.  There  it 
sufficient  margin  between  the  existing  TS 
limits  and  the  licensing  basis  safety  analysis 
limits  to  accommodate  the  channel  statistical 
uncertainty  resulting  from  a  30-month    - 
operating  cycle.  The  existing  margin  between 
the  TS  limits  and  the  safety  analysis  limits 
provides  assurance  that  plant  protective 
actions  will  occur  as  required.  However,  a 
change  to  the  safety  analysis  limit  is 
proposed  in  order  to  provide  additional 
margin  for  the  RCS  loss  of  (f]low-low 
setpoint 

Westinghouse  has  evaluated  the  safety 
analysis  limit  for  the  RCS  Iocs  of  flow-low 
setpoint  and  has  determined  that  the  limit 
can  be  changed  from  87  percent  of  MMF  to 
85  percent  of  MMF  with  no  impact  on  the 
probability  and  insignificant  impact  on  the 
consequences  of  accidents  already  anal3rzed. 
The  existing  conclusions  of  the  DCPP  FSAR 
Update  remain  valid  with  the  safety  analysis 
limit  change.  Using  the  new  safety  analysis 
limit,  sufBcient  margin  exists  between  the  TS 
limit  and  the  safety  analysis  limit  to 
acconmiodate  the  channel  statistical 
uncertainty  resulting  from  a  30-month 
opnating  cycle. 

The  proposed  changes  to  the  allowable 
values  ensure  that  drift  assumptions 
regarding  the  protection  racks  and  direct 
input  functions  are  met 

There  are  no  known  mechanisms  that 
would  significantly  degrade  the  performance 
of  the  evaluated  instrument  channels  during 
normal  planMoperation.  All  potential  time- 
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related  degradation  mechanisms  have 
insigniBcant  effects  in  the  time  frame  of 
interest  (maximum  of  30  months).  PG&E  mil 
continue  to  perform  the  maintenance 
required  to  maintain  the  qualification  of  this 
safety  related  equipment. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  pressurizer  water  level  trip 
setpoint,  RCS  flow  safety  analysis  limit,  and 
various  allowable  value  changes  provide 
adequate  margin  to  accommodate  instrument 
channel  uncertainty  over  a  30-month 
operating  cycle.  Plant  equipment,  which  will 
be  set  at,  or  more  conservative  than,  the  trip 
setpoints,  will  provide  protective  functions 
to  assure  that  the  safety  analysis  limits  are 
not  exceeded.  The  change  to  the  RCS  loss  of 
flow  safety  analysis  limit  does  not  create  the 
possibility  of  a  new  or  difiierent  kind  of 
accident  since  the  setpoint  will  remain  as 
currently  specified  and  only  results  in  an 
insignificant  delay  in  the  plant  response  to 
the  accident 

Therefore,  the  proposed  change  does  not 
create  the  p>ossibility  of  a  new  or  difiierent 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

For  almost  all  the  existing  DCPP  RTS/ 
ESFAS  setpoints,  the  existing  difference 
between  the  safety  analysis  limit  and  the 
setpoints  was  sufficient  to  accommodate  any 
changes  in  instrument  uncertainty. 

The  change  in  the  pressurizer  water  level 
-  high  setpoint  does  not  afiect  a  safety 
analysis  limit  and,  therefore,  has  no  effect  on 
a  margin  to  safety.  Since  the  normal 
pressurizer  level  is  maintained  at  60  percent 
span  and  the  no-load  T^,  control  level  is  22 
percent  span,  a  change  in  the  setpoint  from 
less  than  or  equal  to  92  percent  span  to  less 
than  or  equal  to  90  percent  span  is  not 
significant  to  either  DCPP  plant  operation  or 
safety. 

The  change  in  the  RCS  loss  of  flow-low 
safety  analysis  limit  from  87  percent  MMF  to 
85  percent  MMF  does  not  affect  the  existing 
plant  setpoint  and  was  evaluated  to  have  a 
negligible  effect  on  the  limiting  conditions  of 
a  partial  loss  of  flow  accident,  a  single  RCP 
locked  rotor,  or  RCP  shaft  break  accident 
This  safety  limit  change  was  also  found  to 
have  no  effect  on  the  DCPP  minimum  DNBR 
since  the  minimum  DNBR  is  associated  %nth 
the  complete  loss  of  flow  accident  The 
complete  loss  of  flow  accident  was  evaluated 
to  the  Condition  D  fault  criteria  applicable  to 
the  partial  loss  of  flow  accident  evaluation 
and  was  acceptable. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(0)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 


involve  no  significant  hazards 
consideration. 

Local  Public  Doctmient  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Docimients  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Project  Director:  William  H. 
Bateman 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request: 
December  23, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
the  use  of  Vantage  Plus  fuel. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed? 

The  probability  of  occurrence  or  the 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased.  The 
VANTAGE  +  fuel  assemblies  containing 
ZIRLO™  clad  fuel  rods,  thimble  and 
instrument  tubes,  IFMs.  [intermediate  fuel 
mixing  assemblies]  and  LPD  [low-pressure- 
drop]  mid-grids  meet  the  sama  fuel  assembly 
and  fiiel  rod  design  bases  as  VANTAGE  5 
(without  IFMs)  fuel  assentblies  in  the  other 
fuel  regions.  In  addition,  the  10  CFR  50.46 
criteria  will  be  applied  to  the  ZIRLO^m  clad 
fiiel  rods,  thimble  and  instrument  tubes,  IFM 
grids,  and  LPD  mid-grids.  The  use  of  these 
fuel  assemblies  will  not  result  in  a  change  to 
the  proposed  Indian  Point  Unit  3  VANTAGE 
5  (without  IFMs)  transition  core  design  and 
safety  analysis  limits.  The  ZIRLO^m  clad 
material  is  similar  in  chemical  composition 
and  has  similar  physical  and  mechanical 
properties  as  that  of  Zircaloy-4.  Thus  the 
cladding  integrity  is  maintained  and  the 
structural  integrity  of  the  fuel  assembly  is  not 
affected.  The  ZIRLO™  dad  fuel  rod 
improves  corrosion  resistance  and 
dimensional  stability.  In  addition,  the 
incorporation  of  LPD  mid-grids  and  IFMs 
improves  dimensional  stability.  Since  the 
dose  predictions  in  the  safety  analyses  are 
not  sensitive  to  the  fiiel  assemblies  material 
changes  as  specified  in  this  report,  the 
radiological  consequences  of  accidents 
previously  evaluated  in  the  safety  analyses 
remain  valid.  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  cm-  different 
kind  of  accident  from  any  accident 
previously  evaluated? 


The  possibility  for  a  new  or  different  type 
of  accident  from  any  accident  previously 
evaluated  is  not  created,  since  the  VANTAGE 
+  fuel  assemblies  containing  ZIRLO"^  clad 
fuel  rods,  thimble,  and  instrument  tubes, 
IFMs,  and  LPD  mid-grids  will  satisfy  the 
same  design  bases  as  that  used  for  VANTAGE 
5  (w/o  IFMs)  fuel  assemblies  in  the  other  fiiel 
regions.  Since  the  original  design  criteria  is 
being  met,  the  ZIRLO™  clad  fuel  rods, 
thimble  and  instrument  tubes,  IFMs,  and  LPD 
mid-grids  will  not  be  an  initiator  for  any  new 
accident  All  design  and  performance  criteria 
will  continue  to  be  met  and  no  new  single 
feilure  mechanisms  have  been  created.  In 
addition,  the  use  of  these  fuel  assemblies 
does  not  involve  any  alterations  to  plant 
equipment  or  procedures  which  would 
introduce  any  new  or  unique  operational 
modes  or  accident  precursors.  Therefore,  the 
possibility  for  a  new  or  different  kind  of 
accident  fit>m  any  accident  previously 
evaluated  is  not  created. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  margin  of  safety  is  not  significantly 
reduced,  since  the  VANTAGE  +  fuel 
assemblies  containing  ZIRLCFm  clad  fuel 
rods,  thimble  and  instrument  tubes;  IFMs, 
and  LPD  mid-grids  do  not  change  the 
proposed  Indian  Point  3  VANTAGE  5  (w/o 
IFMs)  transition  core  design  and  safety 
analysis  limits.  The  use  of  these  fuel 
assemblies  containing  fuel  rods,  thimble  and 
instrument  tubes  with  ZIRLOTm  cladding 
alloy;  IFMs  and  LPD  mid-grids  will  take  into 
consideration  the  normal  core  operating 
conditions  allowed  in  the  Technical 
Specifications.  For  the  transition  core  and 
each  future  cycle  reload  core,  these  fuel 
assemblies  will  be  specifically  evaluated 
using  standard  reload  design  methods  and 
approved  fuel  rod  design  models  and 
methods.  This  will  include  consideration  of 
the  core  physics  analysis,  peaking  factors  and 
core  average  linear  heat  rate  effects.  In 
addition,  the  10  CFR  50.46  criteria  will  be 
applied  each  cycle  to  the  ZIRLO^m  dad  fiiel 
rods,  thimble  and  instrument  tubes,  IFMs, 
and  LPD  mid-grids.  Analyses  or  evaluations 
will  be  performed  each  cycle  to  confirm  the 
10  CFR  50.46  will  be  met.  Therefore,  the 
margin  of  safety  as  defined  in  the  Bases  to 
the  Indian  Point  Unit  3  Technical 
Specifications  and  VANTAGE  5  (w/o  IFMs) 
ZmXS"*  licensing  amendment  approval  is 
not  significantly  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  diis 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazardsi 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  10  Columbus  Circle,  New  York, 
New  York  10019. 

NRC  Project  Director:  S.  Singh  Bajwa, 
Acting 
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TU  Electric  Company,  Docket  Nos.  50-  ' 
445  and  5(M46,  Comanche  Peak  Steam 
Electric  Statiim,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  July  9, 
1996  (TXX-96393) 

-    Brief  description  of  amendments:  The 
proposed  changes  would  increase  the 
minimum  allowable  value  of  the  Unit  1 
Steam  Line  Pressure-Low  Safety 
Injection  and  Steam  Line  Isolation 
functions.  These  changes  are  needed  to 
ensure  that  the  instrumentation  error  is 
properly  accoimted  for  in  the  Technical 
Specifications. 

Basis  for  proposed  no  significant 
'hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  whidi 
is  presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  changes  in  the  License  Amendment 
Request  proposes  more  restrictive  setpoint 
Allowable  Values  for  the  Steam  Line 
pressure— I>ow  channels  of  the  Engineered 
Safety  Features  Actuation  System  (ESFAS). 
These  more  restrictive  values  assure  that  all 
applicable  safety  analysis  limits  are  being 
met  Changing  an  Allovtrable  Value  in  the 
Technical  Specifications  has  no  impact  on 
the  probability  of  occurrence  of  any  accident 
previously  evaluated.  None  of  the  accident 
analyses  were  affected,  therefore,  the 
consequences  of  all  previously  evaluated 
accidents  remain  unchanged. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  difiierent  icind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  involve  the  use  of 
a  more  conservative  value  for  the  Allowable 
Value  for  the  Steam  Line  Pressure-Low 
Safety  Injection  and  Steam  Line  Isolation 
functions.  As  such,  none  of  the  changes  effect 
plant  hardware  or  the  operation  of  plant 
systems  in  a  way  that  could  initiate  an 
accident  Therefore,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

There  were  no  changes  made  to  any  of  the 
accident  analyses  or  safety  analysis  limits  as 
a  result  of  this  proposed  change.  Fuither,  the 
proposed  change  does  not  affect  the 
acceptance  criteria  for  any  analyzed  event 
ESFAS  will  remain  capable  of  performing  its 
safety  function,  and  the  new  requirement 
will  continue  to  provide  adequate  assurance 
of  that  capability.  Making  the  Allowable 
Value  more  restrictive  provides  increased 
assurance  that  the  channels  will  function 
within  the  safety  analysis  limits  assumed  in 
the  safety  analyses.  The  margin  of  safety 
established  by  the  Limiting  Conditions  for 
Operation  also  remains  unchanged.  Thus 
there  is  no  efiiect  on  the  margin  of  safety. 

The  NRG  staff  has  reviewed' the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  PubUc  Dociunent  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Pubrtications/Maps,  702  College,  P.O. 
Box  19497,  ArUngton,  TX  76019 

Attorney  for  licensee:  George  L  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  N.W.,  Washington,  DC  20036 

NRC  Project  Director:  William  D. 
Beckner 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  July  10, 
1996  (TXX-96405),  as  supplemented  by 
letter  dated  October  1, 1996  (TXX- 
96475) 

Brief  description  of  amendments:  The 
proposed  change  would  take  credit  for 
the  addition  of  train  oriented  Fan  Coil 
Units  for  each  UPS  &  Distribution  Room 
and  would  provide  redimdancy  to  the 
existing  Air  Conditioning  Units. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  licensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  UPS  HVAC  System  is  a  support  system 
for  other  safety  related  equipment,  primarily 
the  Uninterruptible  Power  Supplies  and 
some  of  their  distribution  equipment  The 
only  impact  that  this  system  can  have  on  the 
probability  or  consequences  of  an  accident 
must  result  from  the  feilure  of  the  system  to 
provide  adequate  support  to  the  supported 
safety  related  equipment  when  that 
supported  safety  related  equipment  is 
required  to  operate. 

Allowing  same  train  cooling  to  satisfy  the 
LOO  is  considered  equivalent  to  the  existing 
Technical  Specification.  The  proposed 
changes  allow  the  use  of  the  same  train  UPS 
Room  Fan  Coil  Units  or  the  same  train  UPS 
A/C  Train  to  support  a  UPS  &  Distribution 
Room. 

Surveillance  requirements  are  added  or 
modified  to  ensure  that  the  credited  support 
equipment  will  be  available  when  needed. 
Unnecessary  starts  of  the  UPS  A/C  Trains 
have  been  eliminated  from  the  specifications. 
Overall,  this  is  considered  an  enhancement 
that  will  increase  the  reliability  of  the  UPS 
HVAC  Systems.  Because  both  the  existing 
specification  and  the  proposed  revision  to 
the  specification  continue  to  ensure  normal 
support  and  the  availability  of  at  least  one 
train  of  equipment  in  the  event  of  a  design 
basis  accident,  with  the  same  or  increaaed 


reliability,  the  consequences  of  an  accident 
previously  evaluated  is  not  affected. 

Changing  the  specification  from  a 
"common"  specification  which  impacts  both 
units  simultaneously  to  a  specification  which 
applies  to  both  units  separately  is  basically 
just  an  administrative  change.  Having 
"common"  specifications  is  an  aid  to  the 
operator  to  provide  an  alert  that  both  units 
are  affected.  With  the  new  LCO,  both  uniu 
may  not  be  affected  because  rooms  may  now 
be  cooled  separately.  Because  both  CPSES 
Units  remain  properly  covered,  however,  this 
change  will  not  significanUy  increase  the 
probability  of  consequences  of  an  accident 

The  revision  to  the  existing  ACTION  is 
considered  equivalent  except  for  the  change 
of  the  Allowed  Outage  Time  ( AOT)  from 
seven  days  to  30  days.  This  change  is  based 
on  the  significance  of  the  heating  and  cooling 
function  but  does  represent  an  increase  in 
AOT  and  thus  an  increase  in  the  probability 
that  the  supported  functions  could  be 
unavailable.  This  increase  is  not  considered 
significant  based  on  the  following  several 
fectors: 

a)the  systems  design  is  based  on  a 
conservative  assessment  of  the  worst 
f>ostulated  conditions  in  the  rooms; 

b)  generally,  less  than  design  cooling  is 
required  and  a  short  duration  or  partial 
feilure  may  have  little  or  no  impact  on  the 
system — s  ability  to  perform  its  function; 

c)  the  multiple  backups  available  (two  UPS 
A/C  Trains  and  only  one  UPS  Room  Fan  Coil 
Unit  per  each  room)  increase  the  potential  of 
restoring  additional  cooling  if  needed: 

d)  the  ability  to  perfrmn  alternate  actions 
if  normal  cooling  is  lost  such  as  circulating 
air  via  existing  fens  ot  portable  fens  thereby 
extending  the  time  before  cooling  must  be 
restored:  and 

e)  the  extended  AOT  would  allow  more 
time  and  opportunity  to  perform  corrective 
maintenance  to  ensure  high  equipment 
reliability. 

The  new  ACTION  for  loss  of  cooling 
reflects  requirements  that  already  exist  in  the 
Technical  Specifications.  The  AOT  for  this 
ACTION  statement  is  72  hours  which  is 
based  on  the  risk  from  an 

event  occurring  requiring  the  inoperable 
UPS  A/C  Train,  and  the  remaining  UPS 
Room  Fan  Coil  Units  and  A/C  Train  fens 
providing  the  required  protection. 

The  new  ACTION  for  loss  of  cooling  and 
ventilation  reflects  a  conservative  response  to 
the  potential  impact  of  such  a  condition.  The 
proposed  AOT  is  one  hour.  One  hour  is 
based  on  the  time  lag  available  from  the 
operating  temperatiue  to  the  maximum 
Technical  Specification  limit  of  the  UPS  & 
Distribution  Rooms.  The  addition  of  a 
specific  ACTION  in  lieu  of  relying  on 
Specification  3.0.3,  although  essentially 
equivalent,  is  consistent  with  the 
methodology  of  the  improved  Standard 
Technical  Specifications  and  alerts  the 
operator  to  the  significance  of  the  situation. 

The  changes  made  to  the  surveillance 
ensure  that  the  UPS  Room  Fan  Coil  Units 
will  operate.  The  UPS  Room  Fan  Coil  Units 
are  connected  to  the  emergency  busses  and 
TS  4.8.1. 1.2f  demonstrates  the  energization 
of  emergency  busses  with  permanently 
connected  loads.  The  changes  made  to  the  18 
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month  surveillances  on  the  UPS  A/C  trains 
were  changed  from  the  Safety  Injection  signal 
nirith  the  Blackout  Test  signal  to  "...  actual  or 
simulated  actuation  signal".  This  is 
consistent  with  NUR£G-1431,  "Standard 
Technical  Specifications  Westinghouse 
Plants". 

The  changes  to  the  BASES  are  descriptive 
in  nature  to  reflect  the  other  changes  and  by 
themselves  have  no  impact  on  the  probability 
or  consequences  of  an  accident. 

The  ability  to  cope  with  station  blackout 
and  design  basis  fires  is  maintained  or 
enhanced.  For  station  blackout  coping,  the 
UPS  fJC  hns  are  considered  to  remain 
available  while  additional  cooling  is 
provided  by  a  single  available  Fan  Coil  Unit 

In  simmiary,  the  proposed  changes  take 
advantage  of  the  increased  reliability  offered 
by  the  revised  system  design.  It  also 
maintains  the  level  of  support  provided  by 
the  system  while  at  worst,  allowing  a  slight 
decrease  in  availability  (in  certain  situations) 
which  is  not  considered  significant  As  a 
result,  it  is  concluded  that  none  of  the 
changes  made  to  the  existing  Technical 
Spedfication  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  difiisrent  kind  of 
accident  from  any  previously  evaluated? 

Revising  this  specification  to  take  credit  for 
the  new  UPS  Room  Fan  Coil  Units,  to  take 
credit  for  same  train  UPS  A/C  Train  support 
for  a  UPS  and  Distribution  Room,  to  make  the 
specification  unit  specific  instead  of 
common,  to  make  the  surveillances 
appropriate  for  the  credited  equipment,  and 
to  make  the  action  statements  appropriate  for 
the  credited  equipment  and  their 
significance,  does  not  by  itaelf  alter  plant 
hardware.  Plant  procedures  are  only  altered 
to  the  extent  that  the  revised  specification 
will  allow  different  configurations  of 
equipment  in  the  UPS  HVAC  System  to  be 
operated  at  difbrent  times.  These  changes 
ensure  continued  support  of  the  safety 
related  equipment  in  the  affected  areas  and 
do  not  affect  the  equipment — s  failure  or 
failure  modes.  As  a  result,  these  changes  to 
the  Technical  Specification  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

None  of  the  changes  being  proposed  alter 
the  environmental  conditions  which  are  to  be 
maintained  in  the  areas  supported  by  an 
OPERABLE  UPS  HVAC  System  during 
nonnal  operations  and  following  an  accident 
As  a  result,  the  margin  of  safety  for  these 
functions  remains  the  same.  The  only 
potential  advetae  impact  is  the  system's 
postulated  availability,  as  discussed  in  the 
response  to  question  1  above.  This  reduction 
in  availability  is  to  a  great  extent  mitigated 
by  the  proiected  increase  in  system 
reliability.  As  noted  in  the  response  to 

rstion  1,  there  is  no  significant  impact  on 
accident  analyses.  Thus,  even  if  S3rstam 
availability  issues  were  considered  an  aspect 
of  margin  of  saiisty,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  margin 
of  safety. 

The  NRC  staff  has  levieKved  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFSL  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Doctunent  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  702  College.  P.O. 
Box  19497,  Arlington,  TX  76019 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  N.W.,  Washington,  DC  20036 

NBC  Project  Director:  William  D. 
Beckner 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request: 
December  17, 1996 

Description  of  amendment  request: 
The  proposed  changes  vnll  allow  one  of 
the  two  service  water  loops  to  be 
isolated  from  the  component  cooling 
water  heat  exchangers  (CCHXs)  during 
power  operation  in  order  to  refurbish 
sections  of  the  isolated  service  water 
headers.  The  proposed  temporary 
changes  will  be  valid  for  two  periods  of 
up  to  35  days  each  for  implementation 
of  the  service  water  upgrades  associated 
with  the  repair  of  the  sections  of  the  24- 
inch  service  water  supply  and  rettim 
piping  to/from  the  CCHXs. 

Basis  for  proposed  no  significant 
hazards  determination:  As  required  by 
10  CFR  50.91(a),  the  Ucensee  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which 
is  presented  below: 

Specifically,  operation  of  North  Aima 
.  Po%rar  Station  in  accordance  with  the 
proposed  Technical  Specifications  changes 
will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  piping  refurbishment  project  and  the 
propoMd  temporary  changes  to  the  SW 
(service  water]  and  CC  [component  cooling] 
Technical  Specifications  have  been  evaluated 
to  assess  their  impact  on  the  normal 
operation  of  the  SW  and  OC  systems  and  to 
ensure  that  the  design  basis  safety  functions 
of  each  system  are  preserved.  The  SW  system 
is  required  to  function  during  all  normal  and 
emergency  operating  conditions.  During 
normal  plant  operation,  the  SW  system 
provides  cooling  water  to  the  CCHXs, 
charging  ptmip  coolers,  instrument  air 
compressor  coolers,  and  control  room  chilln 
condensos  of  both  units.  Within  the  first  168 
hour  Section  3/4.7.4. l.d  TS  AS  [Acticm 
Stetement]  of  isolation  of  the  header  which 
is  to  be  repaired,  temporary  10"  diameter  SW 
lines  (one  supply  and  one  return)  will  be 
installed  to  supply  the  SW  to  the  charging 
ptmips  coolers,  instrum«it  air  compressors 
oookn.  Unit  2  CR  chillers  and  spent  fiiel 


pool  (SEP)  coolers  to  satisfy  design  basis 
conditions.  These  temporary  lines  will  be 
routed  from  the  operating  part  of  the  36"  SW 
headers  while  the  24"  headers  to  CCHXs  are 
being  repaired.  The  temporary  lines  will  be 
dismantled  when  the  repaired  header  is 
returned  to  operation  (second  168  hour  AS). 
During  the  two  35-day  periods,  one  header 
will  operate  with  its  24-inch  piping  to/from 
the  CCHXs  temporarily  blanked.  To  avoid 
operation  of  the  SW  pump  at  abnormal 
conditions  (low  flow)  on  this  "partially 
deadlocked"  header,  a  temporary  cross- 
coimect  will  be  installed  to  by-pass  the 
CCHXs. 

SW  system  operation  with  the  cross- 
connect  installed  was  evaluated  for  design 
basis  accident  (DBA)  conditions.  The  DBA 
condition  for  the  SW  system  is  a  loss-of- 
coolant  accident  on  one  unit  with 
simultaneous  loss-of-o£Esite-power  to  both 
units.  [An]  SW  system  hydraulic  analysis  has 
been  performed  to  verify  that  adequate  flow 
is  provided  to  the  containment  recirculation 
spray  heat  exchangen  (RSHXs)  with  the 
temporary  cross-connect  installed  and 
throttled  open,  assimiing  the  occurrence  of 
the  most  limiting  single  failure.  Therefore, 
there  is  no  increase  in  probability  or 
consequences  of  the  DBA  condition. 

Utilizing  only  one  SW  header  to  supply 
flow  to  the  CCHXs  has  the  potential  to  affect 
the  reliability  of  the  CC  system  and  all  of  the 
equipment  cooled  by  CC  A  review  of  the 
equipment  affected  by  this  phase  of  the  SW 
restoration  project  was  performed  to  evaluate 
the  impact  on  initiating  event  frequency. 
Since  the  SW  system  and  OC  system  are 
support  systems  used  to  remove  heat  a 
failure  in  either  of  these  systems  does  not 
afiisct  the  initiating  event  frequency  of  any 
design  basis  event  Additionally,  an  estimate 
of  the  impact  on  can  damage  frequency  is 
provided  below.  The  impact  on  the  North 
Anna  Probabilistic  Safety  Assessment  (PSA) 
during  implementetion  of  this  DCP  [design 
change  ptackage]  is  similar  to  impact  of  work 
performed  under  DCP-94-010  since  the  scope 
of  work  of  both  DCPs  is  repair/replacement 
of  different  portions  of  the  same  24"  SW 
headen  to  OCHXs.  The  only  difference  bom 
a  PSA  standpoint  is  that  CDF  lean  damage 
frequency]  for  DCP-94-010  was  calculated 
based  on  140  days  supply  of  CCHXs  from  one 
SW  header  while  per  this  DCP  it  is  only  70 
days.  Therefore,  resulte  of  PSA  evaluation  for 
DCP-94-010  are  conservatively  aj^lied  to  this 
DCP.  The  activities  to  be  performed  during 
the  refiufoishment  project  and  the  various 
system  alignuMnte  required  have  been 
evaluated  using  the  Individiial  Plant 
Examination  (OPE)  Probabilistic  Safety 
Assessment  (PSA)  model  for  North  Anna 
Power  Stetion.  This  model  is  used  in  a 
manner  that  is  generally  consistent  with  the 
Electric  Power  Research  Institute  (EPRI)  PSA 
Applications  Guide  TR-105396.  The  effect  on 
the  PSA  model  is  a  slight  increase  in  the 
frequency  of  reactor  trips  and  an  increase  in 
the  probability  of  RHR  (residual  heat 
removal]  bilure. 

The  increased  frequency  of  reactor  trips  is 
due  to  the  decreased  reliability  of  the  OC 
system  to  supply  cooling  to  tlw  RCP  (reactor 
coolant  pump]  motor.  When  only  one  SW 
header  is  available  to  the  GO  heat  exchangers 
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the  frequency  of  losing  this  single  header  is 
dominated  by  the  probability  of  both  SW 
pumps  failing.  Also  considered  was  the 
frequency  of  pipe  rupture  anywhere  in  the 
single  available  header.  When  the  single  SW 
header  fails  to  supply  cooling  to  the  Ou  heat 
exchangers,  the  CC  system  will  heatup 
causing  inadequate  cooling  for  sustained 
operation  of  the  RCPs.  Tripping  these  pumps 
results  in  a  reactor  trip.  The  second  SW 
header  can  be  expected  to  supply  other 
equipment  with  cooling.  This  scenario  is 
appropriately  modeled  as  a  reactor  trip  with 
main  feedwater  available  initiating  event.  A 
sensitivity  analysis  shows  the  increase  in 
CDF  to  be  about  lE-8/year.  The  total  effect  of 
this  DCP  includes  a  failure  analysis  of  the 
reactor  coolant  pump  and  motor  in  case  of 
lossofCCW. 

The  CC  system  is  also  included  in  the  PSA 
model  as  a  support  system  for  RHR  cooling. 
The  RHR  system  is  used  to  reduce  reactor 
coolant  system  temperatures  from  aso'F  (hot 
shutdown)  to  140''F  (cold  shutdown).  The 
only  accident  initiator  that  requires  the  unit 
to  be  cooled  down  and  placed  on  RHR 
cooling  are  sequences  which  are  initiated 
with  a  steam  generator  tube  rupture.  (Note 
that,  for  the  North  Anna  plant  design,  RHR 
is  separate  from  the  safety  injection  system 
and  the  low  head  safety  injection  pumps.) 
The  increased  probability  for  the  loss  of  RHR 
when  only  one  SW  header  is  available  to  the 
CXIHXs  is  estimated  using  fault  tree  analysis 
and  is  dominated  by  the  failure  of  both  SW 
pumps.  The  probability  for  the  loss  of  both 
SW  pumps  aligned  to  the  (XHXs  is  estimated 
to  be  l.SE-4.  The  effect  of  this  increase  in 
RHR  failure  probability  was  determined  by 
adding  this  probability  to  the  top  single  event 
in  the  RHR  function  and  recalculating  the 
new  CDF.  The  resulting  increase  in  CDF  as 
a  result  of  RHR  system  failure  foUowiing  a 
steam  generator  tube  rupture  is  less  than  lE- 
8  per  year. 

The  CC  system  is  further  included  in  the 
PSA  model  as  part  of  the  loss  of  RCP  seal 
cooling  as  an  initiating  event  and  as  a  loss 
of  function  during  other  initiating  event 
scenarios.  The  effect  on  the  probability  for  a 
loss  of  RCP  seal  cooling  due  to  losing  CC 
cooling  to  the  RCP  thermal  barriers  is 
negligible  due  to  the  high  reliability  of  the 
charging  system  to  provide  seal  injection. 

The  total  effect  of  this  EXIP  on  core  damage 
frequency  (CDF)  was  estimated  by  a 
sensitivity  analysis  combining  both  the 
change  in  the  reactor  trip  initiating  event 
frequency  and  the  increased  feilure 
probability  of  RHR.  It  was  evaluated  that 
during  implementation  of  this  DCP,  OCHXs 
will  be  supplied  from  one  SW  header  for  70 
days  (35  x  2=70),  therefore,  the  increase  in 
CDF  previously  evaluated  in  DCP-94-010 
based  on  140  days  is  conservative.  This  DCP 
does  not  afiiect  the  containment  systems  and 
there  would  not  be  any  significant  change  in 
off-site  dose  since  the  containment  heat 
removal  portion  of  the  S W  system  is  not 
afliected  and  the  increase  in  CDF  is 
insignificant.  The  small  increase  in  CDF 
calculated  for  the  repair  activities  and  the 
procedure  developed  to  provide  contingency 
actions  res\ilt  in  the  conclusion  that  this 
work  does  not  represent  a  significant  increase 
in  core  damage  frequency. 


2.  Create  the  pxrasibility  of  a  new  or 
different  kind  of  accident  fit>m  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  allowed 
outage  time  only  provide  operational 
flexibility  needed  to  perform  necessary 
repairs.  During  the  project,  there  will  be  a 
significant  time  period  when  all  the  OCHXs 
are  aligned  to  one  SW  loop.  The  possibility 
of  an  interruption  of  SW  supply  to  the  heat 
exchangers  during  a  DBA  is  eliminated  by 
defeating  the  closure  of  the  24-inch  SW 
isolation  MOVs  (motor-operated  valves)  to 
the  CCHXs  on  (an)  SI/CDA  [safety  injection/ 
containment  depressurization  actuation) 
signal.  Both  SW  headers  will  be  available  for 
equipment  required  for  safe  shutdown  of  the 
units  (i.e.,  RSHXs,  charging  pumps,  and  CR/ 
ESGR  (control  room/emergency  switchgear 
room]  chillers).  The  SW  pipe  repair  activities 
and  the  installation/removal  of  the  SW  cross- 
connect  and  temfHjrary  piping  do  not  create 
the  possibility  for  a  malfunction  of 
equipment  different  than  previously 
evaluated.  Results  of  the  Johnston  Pump 
NPSH  [net  positive  suction  head)  test  proved 
to  be  satisfactory  for  the  anticipated  SW 
pump  flow  rates  under  modes  of  station 
operation  for  this  project,  therefore,  the 
possibility  for  an  accident  of  a  different  type 
than  was  previously  evaluated  in  the  Safety 
Analysis  Report  will  not  be  created.  Based  on 
the  above,  implementation  of  the  restoration 
project  and  approval  of  the  profK>sed 
Technical  Specifications  changes  wrill  not 
introduce  any  new  Occident  initiators  nor 
affect  the  performance  of  accident  mitigation 
systems. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  to  the  schedule  only 
provide  operational  flexibility  to  perform  the 
required  SW  pipe  refurbishment.  The 
Technical  Specifications  continue  to  require 
the  SW  and  CC  systems  to  remain  functional 
during  the  period  with  a  single  SW  supply 
to  the  CCHXs.  As  stated  in  item  (1)  above,  the 
SW  system  is  fully  capable  of  performing  its 
DBA  fiinction  during  the  course  of  the  pipe 
refiirbishment  project  with  the  proposed 
Technical  Sfjecification  changes  in  place. 
The  effect  of  this  pipe  refurbishment  project 
on  CC  system  reliability  was  estimated  by  a 
sensitivity  analysis  combining  both  the 
change  in  the  reactor  trip  initiating  event 
frequency  and  the  increased  bilure 
probability  of  RHR  resulting  in  about  a  lE- 
8  per  year  increase  in  CDF.  Since  this  project 
will  not  affect  the  containment  systems,  there 
would  not  be  any  significant  change  in  off- 
site  dose,  except  that  resulting  directly  from 
the  slight  increase  in  CDF. 

Hie  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.g2(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Dociunent  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 


Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  F.  Mark 
Reinhart  (Acting) 

Notice  of  Issuance  of  Amendments  To 
Facility  Operating  Licenses 

Diuing  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
.  10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
pubUshed  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b},  no  environmental 
impact  statement  or  enviroiunental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appUcations  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evalifation  and/or  Envirorunental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Pubfic  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
Ibcal  public  document  rooms  for  the 
particular  facilities  involved. 

Baltiinore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffii  Nuclear  Powra-  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  10, 1996 

Brief  description  of  amendments:  The 
amendments  extend  the  automatic 
actuation  logic  channel  functional  test 
interval  of  the  Engineering  Safety 
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Featiues  Actuation  System  and  the 
surveillances  test  interval  of  the 
containment  sump  isolation  valves  from 
monthly  to  quarterly. 

Date  of  issuance:  January  23, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  218  and  195 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Regiflten  CXnober  9, 1996  (61  PR  52963) 
The  Commission's  related  evaluation  of 
these  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  23, 
1997  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  E)ocument  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Units  1  and  2,  LaSaUe 
County,  Illinois 

Date  of  application  for  amendments: 
October  31. 1996 

Brief  description  of  amendments:  The 
amendments  relocate  the  requirements 
for  seismic  monitoring  instnunentation 
from  Technical  Specification  (TS)  3/ 
4.3.7.2,  "Seismic  Monitoring 
Instrumentation"  to  licensee-controlled 
documents  in  accordance  with  Generic 
Letter  95-10,  "Relocation  of  Selected 
Technical  Specifications  Requirements 
Related  to  InstrumeiHation."  The 
amendments  also  add  a  condition  to  the 
operating  licenses  which  approves  the 
relocation  of  the  TS  requirements  to  the 
UFSAR. 

Date  of  issuance:  January  29, 1997 
Effective  date:  Immediately,  to  be  , 
implemented  within  90  days. 

Amendment  Nos.:  117, 102 

Facility  Operating  License  Nos.  NPF- 
11  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications  and 
the  license. 

Date  of  initial  notice  in  Federal 
Register  December  18. 1996  (61  FR 
66703)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  29, 1997.  No  significant  hazards 
consideration  conunents  received:  No 

Local  Public  Document  Room 
location:  Jacobs  Memorial  Library, 
niinms  Valley  Community  College, 
Oglesby,  Illinois  61348. 


Duquesne  Light  Company,  el  aL,  Docket 
No.  50-334,  Beaver  Valley  Power 
Station,  Unit  No.  1,  Shippingport, 
'  Pennsylvania 

Date  of  application  for  amendment: 
Septemb«r  9, 1996,  as  supplemented 
December  20, 1996 

Brief  description  of  amendment:  The 
amendment  revises  the  Minimum 
Channels  Operable  requirement  of  Item 
4.C  (Steam  Line  Isolation,  Containment 
Pressure  Intermediate-High-High)  of 
Technical  Specification  (TS)  Table  3.3- 
3  from  3  channels  to  2  channels 
provided  the  provisions  of  Action 
Statement  14  are  followed.  This  change 
makes  this  Beaver  Valley  Power  Station, 
Unit  No.  1  TS  consistent  with  the 
comparable  Beaver  Valley  Power 
Station.  Unit  No.  2  TS.  The  amendment 
also  revises  the  minimum  charging 
pump  discharge  pressure  in  TS  3/4.5.5 
and  associated  Bases  from  2311  psig  to 
2397  psig.  This  change  ensures  that 
safety  analysis  assumptions  for  safety 
injection  flow  are  met. 

Date  of  issuance:  January  27, 1997 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  60  days. 

Amendment  No:  201 

Facility  Operating  License  No.  DPR- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  23, 1996  (61  FR 
55032)  The  supplemental  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  the  original  notice. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  January  27, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Pubbc  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa,  PA 
15001 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Stetion,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
August  15, 1996.  and  as  supplemented 
by  letters  dated  October  28,  November 
15, 1996,  and  January  7, 1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Clinton  Power 
Station  (CPS)  Technical  Specifications 
to  incorporate  the  revised  Safety  Limit 
Minimum  Critical  Power  Ratio 
(SLMCPR)  as  calculated  by  General 
Electric  (GE)  for  CPS  Cycle  7.  The  need 
to  change  the  SLMCPR  resulted  from  the 
10  CFR  Part  21  condition  reported  by 


GE  in  their  letter  to  the  NRC  dated  May 
24, 1996. 

Date  of  issuance:  January  22, 1997 

Effective  date:  January  22, 1997 

Amendment  No.:  113 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  September  11, 1996  (61  FR 
47978).  The  licensee's  letters  of  October 
28,  November  IS,  1996,  and  January  7, 
1997,  provided  clarifying  information 
and  did  not  make  significant  changes  to 
the  initial  Federal  Register  notice,  llie 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  22, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Doomient  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Northeast  Nuclear  Energy  Company,     . 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
August  29, 1996 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  (1)  modify  the 
applicability  requirements  for  certain 
radiation  monitors  so  that  the  radiation 
monitors  are  required  to  be  operable 
only  when  secondary  containment 
integrity  is  required  to  be  operable;  (2) 
delineate  when  secondary  containment 
integrity  is  required;  (3)  modify  standby 
gas  treatment  operability  requirements; 
(4)  make  editorial  corrections  to  clarify 
the  configuraticHi  of  the  radiation 
monitors;  and  (5)  revise  the  associated 
Bases  sections. 

Date  of  issuance:  January  14, 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
days. 

Amendment  No.:  98 

Facility  Operating  License  No.  DPR- 
21:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Registen  October  17. 1996  (61  FR 
54242)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14, 1997  No  significant  hazards 
consideration  ccnnments  received:  No. 

Local  Public  Docimient  Room 
locaticm: :  Learning  Resources  Canter, 
Three  Rivers  Canmnmity-Technical 
College,  574  New  Londcm  Turnpike, 
Norwich,  CT  06360,  and  the  Waterford 
Library,  ATTN:  Vince  Juliano,  49  Rope 
Ferry  Road,  Waterford,  CT  06385 
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Philadelphia  Electric  Company,  Docket 
Nos.  50*352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
June  28, 1996,  as  supplemented  by 
letters  dated  November  4  and  5,  and 
December  9, 1996 

Brief  description  of  amendments: 
These  amendments  revise  the  technical 
specifications  to  incorporate 
performance-based  testing,  in 
accordance  with  10  CFR  Part  50, 
Appendix  J,  "Primary  Reactor 
Containment  Leakage  Testing  For 
Water-Cooled  Power  Reactors,"  Option 
B.  This  option  allows  utilities  to  extend 
the  frequencies  of  the  Type  A 
Containment  Leak  Rate  Test,  and  Type 
B  and  C  Local  Leak  Rate  Tests  based  on 
the  performance  and  design  of  the 
containment  and  components. 

Date  of  issuance:  January  24, 1997 

Effective  date:  Both  units,  as  of  date 
of  issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  118  and  81 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  23. 1996  (61  FR 
55038)  The  supplemental  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  the  original  notice. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  Janaiuy  24, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Ijbrary,  500 
High  Street,  Pottstown,  PA  19464 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
May  20, 1996 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specifications  (TS)  Sections  3/4.4.9.2.  3/ 
4.9.11.1,  3/4.9.11.2,  and  the  associated 
TS  Bases  3/4.4.9  and  3/4.9.11,  to  more 
clearly  describe  that  the  Residual  Heat 
Removal  (RHR)  system  Shutdown 
Cooling  mode  of  operation  consists  of 
four  "subsystems."  These  TS  sections 
pertain  to  plant  operations  diuing 
Operational  Conditions  (OPCONs)  4, 
"Cold  Shutdown"  and  5,  "Refueling." 
In  addition,  the  proposed  TS  change 
would  make  administrative  changes  to 
TS  Section  3/4.4.9.1  to  ensure 
consistency  in  terminology  regarding 


the  description  of  Shutdovra  Cooling 
"subsystems."  The  proposed  TS 
changes  are  consistent  with  the 
guidance  delineated  in  the  Improved  TS 
(i.e.,  NUREG-1433,  Revision  1, 
"Standard  Technical  Specifications 
General  Electric  Plants,  BWR/4,"  dated 
April  1995)  which  indicates  that  the 
RHR  Shutdovra  Cooling  mode  of 
operation  is  comprised  of  two  loops  and 
four  subsystems  (i.e.,  two  subsystems 
per  loop). 
Date  o/ issuance;  January  28, 1997 
Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days. 
Amendment  Nos.:  119  and  82 
Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments        \ 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23,  1996  (61  FR 
55036)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  28, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  PA  19464 

Philadelphia  Electric  Company,  Docket 
No.  50-353,  Limerick  Generating 
Station,  Unit  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendment: 
August  5, 1996.  as  supplemented 
December  4, 1996 

Brief  description  of  amendment:  The 
amendment  revised  TS  Section  2.1  and 
its  associated  TS  Bases  to  reflect  the 
change  in  the  Minimum  Critical  Power 
Ratio  Safety  Limit  due  to  the  plant 
sp>ecific  evaluation  performed  by 
General  Electric  Company  (GE),  for 
Limerick  Generating  Station,  Unit  2, 
Cycle  4. 

Date  of  issuance:  January  29, 1997 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days 

Amendment  No.:  83- 

Facility  Operating  License  No.  NPF- 
85.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  6, 1996  (61  FR 
57491)  The  December  4. 1996,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  29, 1997.  No 
significant  hazards  consideration 
comments  received:  No 


Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown.  PA  19464 

Philadelphia  Electric  Company,  Docket 
Nos.  50-352  and  50-353,  Limerick 
Generating  Station,  Units  1  and  2, 
Montgomery  County,  Pennsylvania 

Date  of  application  for  amendments: 
March  29, 1996,  as  supplemented  by 
letters  dated  December  5, 1996,  and 
January  15, 1997 

Brief  description  of  amendments: 
These  amendments  modify  Technical 
Specification  (TS)  Section  4.5.1.d.2.b  to 
delete  the  requirement  to  perform  in- 
situ  functional  testing  of  the  Automatic 
Depressurizatien  System  (ADS)  valves 
once  every  24-months  as  part  of  start-up 
testing  activities. 

Date  of  issuance:  January  29, 1997 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
30  days. 

Amendment  Nos.:  120  and  84 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  6, 1996  (61  FR 
57488)  TTie  December  5, 1996,  and 
January  15, 1997,  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  nor  the  initial  notice.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  29, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street.  Pottstovra,  PA  19464 

Power  Authority  ofThe  State  of  New 
York,  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
October  1, 1996 

Brief  description  of  amendment:  The 
amendment  allows  for  a  one-time 
extension  of  the  surveillance  intervals 
for  the  containment  isolation  valve  seat 
leakage  test,  the  isolation  valve  seal 
water  test,  the  boron  injection  tank 
leakage  test,  the  contaiiunent  spray 
nozzle  test,  and  the  city  water  backup  to 
the  auxiliary  boiler  feed  pump  test. 

Date  of  issuance:  January  28, 1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  172 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  4, 1996  (61  FR 
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64393)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  28, 1997  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Doomient  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nndear  Generating  Station.  Unit  Noa.  1 
and  2.  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
October  1, 1996,  supplemented  October 
31.1996 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specifications  3/4.7.1.5,  "Main  Steam 
Line  Isolation  Valves  (MSIVs),"  and  3/ 
4.3.2.  "Engineered  Safety  Featiire 
Actuation  System  Instrumentatiox^" 
The  amendments  accommodate  entry 
into  Modes  3  and  2  prior  to  performing 
MSIV  closure  time  testing  in  Mode  2, 
allow  additional  time  for  the  repair  and 
testing  of  inoperable  MSIVs  in  certain 
operating  Modes,  delete  footnotes  that 
are  no  longer  applicable,  and  change  the 
low  steam  line  pressure  trip  setpoint 
value  for  safety  injection,  tiirbine  trip 
and  feedwater  isolation  to  make  it 
consistent  with  the  actual  plant 
configuration. 

Date  of  issuance:  January  17, 1997 

Effective  date:  Both  imits,  as  of  date 
of  issuance,  to  be  implemented  prior  to 
entry  into  Mode  3  from  the  ciirrent 
outage. 

Amendment  Nos.  187  and  170 

Facility  Operating  License  Nos.  DPR- 
70  and  DFR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  23. 1996  (61  PR 
55040)  The  supplemental  letter  changed 
the  TSs  to  provide  greater  consistency 
with  requirements  of  NUREG-1431 
"Standard  Technical  Specifications  • 
Westinghouse  Plants,"  Revision  1,  and 
did  not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  the  Federal  Register 
notice.  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  17. 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Docmnent  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem.  NJ  08079 


Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County.  New  Jersey 

Date  of  application  for  amendments: 
October  24, 1996,  as  supplemented 
December  23, 1996 

Brief  description  of  amendments:  The 
amendments  changed  Technical 
Specification  3/4.7.1.2,  "Auxiliary 
Feedwater  System."  The  changes 
revised  the  18-month  surveillance 
performed  on  the  system's  pimips  and 
valves  because  testing  of  the  txubine 
driven  Auxiliary  Feedwater  pump  can 
only  be  performed  in  higher  modes 
when  there  is  sufficient  secondary 
steam  pressure. 

Date  of  issuance:  January  23, 1997 

Effective  date:  As  of  date  of  issuance, 
to  be  implemented  within  30  days 

Amendment  Nos.  188  and  171 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR- 75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  November  19. 1996  (61  FR 
58905)  The  December  23, 1996,  letter 
proposed  changes  to  TS  3/4.3.2  to 
provide  consistency  with  those 
proposed  in  the  October  24,  1996,  letter 
and  therefore  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination  and  was 
within  the  scope  of  the  initial  notice. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  23, 1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Docujnent  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem.  NJ  08079 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station.  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
September  25. 1996 

Brief  description  of  amendments:  The 
amendments  relocate  the  list  of 
containment  isolation  valves  from  the 
Technical  Specifications  to  the  Salem 
Updated  Filial  Safety  Analysis  Report 
and  correct  references.  Date  of  issuance: 
January  30, 1997 

Effective  date:  Both  units,  as  of  date 
of  issuance,  to  be  implemented  within 
60  days. 

Amendment  Nos.  189  and  172 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications  and 
the  License. 

Date  of  initial  notice  in  Federal 
Registen  October  23, 1996  (61  FR 
55039)  The  Commission's  related 


evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  30, 1997.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Docimient  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway.  Salem.  NJ  08079 

Virginia  Electric  and  Power  Company, 
et  al..  Docket  Nos.  50-338  and  50-339, 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
January  31, 1996,  as  revised  November 
26, 1996.  The  November  26. 1996, 
submittal  withdrew  the  proposed 
change  to  siuveillance  tests  being 
performed  at  power. 

Brief  description  of  amendments: 
These  amendments  will  revise  the 
minimum  emergency  diesel  generator 
day  tank  fuel  oil  voliune. 
Date  of  issuance:  January  17. 1997 
Effective  date:  January  17, 1997 
Amendment  Nos.:  203  and  184 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  February  28, 1996  (61  FR 
7559)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safisty  Evaluation  dated 
January  17, 1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Dociunent  Room 
location: :  The  Alderman  Library. 
Special  Collections  Department. 
University  of  Virginia.  Charlottesville. 
Virginia  22903-2498. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
February  8. 1996,  as  supplemented 
August  15,  December  2  and  December 
19, 1996,  and  January  6, 1997 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  Section  15.3.10, 
"Control  Rod  and  Power  Distribution 
Limits,"  to  improve  the  clarity  of  this 
section  and  add  surveillance 
requirements  to  Section  15.4.1. 
"Operational  Safety  Review." 

Date  of  issuance:  January  16. 1997 

Effective  date:  January  16. 1997.  with 
full  implementation  within  45  days 
•  Amendment  Nos.:  Unit  1-171.  Unit 
2-175 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  iititial  notice  in  Federal  ' 
Registen  March  13. 1996  (61  FR  10398) 
The  August  15.  December  2  and 
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December  19, 1996,  and  January  6, 1997, 
letters  provided  clarifying  information 
and  updated  TS  pages  that  were  within 
the  scope  of  the  original  appUcation  and 
did  not  change  the  NRC  staff's  initial 
proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  January  16, 1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Dociunent  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers,  Wisconsin 
54241 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  becaiise  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point,  Units  3  and  4,  Dade  County, 
Florida 

Date  of  amendment  request: 
December  17, 1996 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  the  Turkey  Point  Units  3  and  4 
Technical  Specifications  to  change  the 
Reactor  Coolant  Pump  (RCP)  flywheel 
surveillance  requirement.  The  proposed 
change  will  require  RCP  flywheel 
inspections  once  every  ten  years. 

Date  of  publication  of  individual 
notice  in  Federal  Register  January  10, 
1997  (62  FR  1476) 

Expiration  date  of  individual  notice: 
February  10, 1997 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami. 
Florida  33199 


Illinois  Power  Cmnpany  and  Soyland 
Power  Cooperative,  Inc..  Docket  No.  50- 
461,  Qinton  Power  Station,  Unit  No.  1. 
DeWitt  County,  Illinois 

Date  of  amendment  request: 
December  13, 1996 

Description  of  amendment  request: 
The  proposed  amendment  would 
approve  transfer  of  Soyland  Power 
Cooperative's  13.21%  minority 
ownership  interest  in  the  Clinton  Power 
Station  to  Illinois  Power  Company.  This 
action  would  result  in  Illinois  Power 
Company  becoming  the  sole  owner  of 
the  Clinton  Power  Station. 

Date  of  publication  of  individual 
notice  in  Federal  Register  January  29, 
1997  (62  FR  4337). 

Expiration  date  of  individual  notice: 
February  28, 1997 

Local  Public  Docimient  Room 
location: :  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  And 
Opportunity  For  A  Hearing  (Exigent 
Public  Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  appUcation  for  the 
amendment  compfies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  hcense 
amendment. 

Because  of  exigent  or  emergency 
circiimstances  associated  vdth  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  pubUsh, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  eitherlssued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  siurounding  a  hcensee's  facility 
of  the  hcensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 


reasonable  opportimity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  pubUc  means  of 
communication  for  the  pubUc  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  Ucensee  has  been 
informed  of  the  pubUc  comments. 

In  circujnstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  Ucensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportimity  for 
comment.  If  there  has  been  some  time 
for  pubUc  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
'  been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  bom  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  appUed  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have  ' 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  appUcation  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
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Assessment,  as  indicated.  All  of  these 
itons  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC,  and  at  the 
local  public  docimient  room  for  the 
particular  facility  involved. 

llie  Commission  is  also  ofiiering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
March  14, 1997,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 

Sftition  for  leave  to  intervene  shall  be 
ed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Ptiblic  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
docimient  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 

an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particiUar  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeiding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
Utigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
metiers  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regidatory  Commission. 
Washington.  DC  20555-001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC,  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  10  days  of  the  notice 
period,  it  is  requested  that  the  petitioner 
promptiy  so  inform  the  Commission  by 
a  toll-fit^  telephone  call  to  Western 
Union  at  l-(800)  248-5100  (in  Missouri 


l-(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  N1023  and  the 
following  message  addressed  to  (Pro|ect 
Director):  petitioner's  name  and 
telephone  number,  date  petition  was 
mailed,  plant  name,  and  publication 
date  and  page  number  of  this  Federal 
Register  notice.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a){l)(i)-(v)  and  2.714(d). 

Conunonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
January  13, 1997.  as  resubmitted 
January  17, 1997.  and  supplemented 
January  22, 1997. 

Brief  description  of  amendments:  The 
proposed  amendments  wouJd:  evaluate 
the  Unreviewed  Safety  Question  (USQ) 
associated  with  the  operation  of 
Dresden,  Units  2  and  3,  with  the 
recentiy  discovered  error  in  the  head 
loss  across  the  Emergency  Core  Cooling 
System  (ECCS)  suction  strainers;  change 
the  Technical  Specification  (TS)  values 
by  lowering  the  allowable  water 
temperature  in  the  suppression  chamber 
and  ultimate  heat  sink;  change  the  basis 
of  the  TS  to  allow  credit  for  two  psig  of 
containment  pressure  to  compensate  for 
a  slight  increase  in  the  amount  of  Net 
Positive  Suction  Head  (NPSH) 
deficiency  during  the  first  10  minutes 
following  a  design  basis  accident  (DBA); 
and  add  a  license  condition  to  allow  the 
licensee  to  change  the  Updated  Final 
Safety  Analysis  Report  to  reflect  the  use 
of  two  psig  of  containment  pressure  to 
compensate  for  the  deficiency  in  NPSH 
during  the  first  10  minutes  following  a 
DBA. 

Date  of  Issuance:  January  28, 1997 
Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  152/147 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR:25.  The  amendments 
revised  the  Technical  Specifications  and 
the  Operating  Licenses.  Press  release 
issued  requesting  comments  as  to 
proposed  no  significant  hazards 
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consideration:  Yes  January  25, 1997 
Joliet  Herald  News  Comments  received: 
No.  The  Commission's  related 
evaluation  of  the  amendment,  finding  of 
exigent  circumstances,  consultation 
with  the  State  of  Illinois  and 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  January  28, 1997. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
lUinois  60450. 

NRC  Project  Director:  Robert  A.  Capra 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  February,  1997. 

For  the  Nuclear  Regulatory  Commission 
Jade  W.  Roe, 

Director,  Division  of  Reactor  Projects  UUIV, 
Office  of  Nuclear  Reactor  Regulation 
(Doc.  97-3324  Filed  2-11-97;  8:45  am] 
BIUMQ  CODE  TSMMI-r 


PHYSICIAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  pubhc  meeting  on  Thursday, 
February  20, 1997  and  Friday,  February 
21, 1997,  at  the  Washington  Marriott, 
1221  22nd  Street  NW,  Washington.  D.C., 
in  the  DuPont  Salon.  The  meetings  are 
tentatively  scheduled  to  begin  at  10:00 
a.m.  on  February  20  and  at  9:00  a.m.  on 
February  21. 

In  preparaticm  for  its  March  31, 1997 
Annual  Report  to  Congress,  the 
Commission  will  review  the 
conclusions  and  recommendations  to  be 
contained  in  chapters  on  the  following 
topics: 

Context  for  Reform 

The  Medicare  Risk-Contracting  Program: 

Plan  Participation  and  Enrollment 
Revising  the  Method  for  Determining 

Medicare  Capitation  Payments 
Implementing  Risk  Adjustment  in  the 

Medicare  Program 
Promoting  Access  to  Care  for  Vulnerable 

Populations  in  Medicare  Managed 

Care 
Access  to  Care  in  Medicare  Risk  Plans 
Using  Quality  and  Performance 

Measures  in  Medicare 
Health  Plan  Data  Needs  and  Capabihties 
Competitive  Premium  Contribution 

Models:  Options  for  Medicare 
Provider-Sponsored  Organizations 


Consumer  Protection  Initiatives  for 

Managed  Care 
Constraining  Spending  in  Medicare  Fee 

for  Service 
Improving  the  Efficiency  of  Medicare 

Fee  for  Service  Through  Preferred 

Providers 
Medicare  Fee  Schedule  Payment  Issues 

(Work  Values,  Practice  Expense, 

GPCIs,  Impact  on  Payments) 
Access  and  Beneficiary  Financial 

Liability  Under  the  Medicare  Fee 

Schedule 
Secondary  Insurance  for  Medicare 

Beneficiaries 
The  Changing  Labor  Market  for 

Physicians 
Academic  Medical  Centers  and  the 

Changing  Health  Care  Marketplace 
Payments  from  a  Teaching  Hospital  and 

Graduate  Medical  Education  Trust 

Fund 
Managing  Health  Care  for  Dually 

Eligible  Beneficiaries 
Medicaid:  Spending  Trends  and  the 

Move  to  Managed  Care 

Final  agendas  will  be  mailed  on 
February  14, 1997  and  will  be  available 
on  the  Commission's  web  site 
(WWW.PPRC.GOV)  at  that  time. 
ADDRESSES:  2120  L  Street,  N.W.;  Suite 
200;  Washington,  D.C.  20037.  The 
telephone  niunber  is  202/653-7220. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Debbie  Kramer,  Executive  Assistant,  at 
202/653-7220. 

SUPPLEMENTARY  INFORMATION:  If  you  are 
not  on  the  Commission  mailing  list  and 
wish  to  receive  an  agenda,  please  call 
202/653-7220  after  February  14, 1997. 
Lauren  LeRoy, 
Executive  Director. 

(FR  Doc.  97-3480  Filed  2-11-47;  8:45  am] 
BlUMQCOOEl 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihtud 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PR0P08AL(8): 

(1)  Collection  title:  Employer's 
Quarterly  Report  of  Contributions  Under 
theRUL\. 

(2)  Fonn(s)  submitted:  DC-1. 

(3)  OAfB  Number:  3220-0012. 

(4)  Expiration  date  of  current  OMB 
clearance:  March  31 ,  1997. 

(5)  Type  of  request:  Extension  of  a 
cuiiently  approved  collection. 


(6)  Respondents:  Businesses  or  other 
for  profit. 

(7)  Estimated  annual  number  of 
respondents:  550. 

(8)  Total  annual  responses:  2,200. 

(9)  Total  annual  reporting  hours:  917. 

(10)  Collection  description:  Railroad 
employers  are  required  to  make 
contributions  to  the  Railroad 
Unemi^oyment  Instirance  fund 
quarterly  or  annually  equal  to  a 
jjercentage  of  the  creditable 
compensation  paid  to  each  employee. 
The  information  furnished  on  the  report 
accompanying  the  remittance  is  used  to 
determine  the  correctness  of  the  amount 
paid. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush      , 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laiira  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget.  Room  10230.  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chock  Mianwa, 
Qearance  Officer. 

(FR  Doc.  97-3494  Filed  2-11-97;  8:45  am] 
BILUNQ  CODE  7W6-ev4l 


Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihxjad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Nonresident 
Questionnaire. 

(2)  Form(s)  submitted:  RRB-1001. 

(3)  OMB  Number:  3220-0145. 

(4)  Expiration  date  of  current  OMB 
clearance:  March  31, 1997. 

(5)  Type  of  request:  Extension  of  a 
ciuiently  approved  collection. 

(6)  Rea)ondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  1,700. 

(8)  Total  annual  responses:  1,700. 

(9)  Total  annual  reporting  hours:  108. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act,  the  benefits 
payable  to  an  annuitant  living  outside 
the  United  States  may  be  subject  to 
withholding  under  Public  Laws  98-21 
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and  98-76.  The  fonn  obtains  the 
infonnation  needed  to  determine  the 
amount  to  be  withheld. 
A00nX)NAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  .and  supporting 
doounents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  ofBcer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  0MB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

CbackMtanwa, 
Qearance  Officer. 

(FR  Doc.  97-3497  Filed  2-11-97;  8:45  am] 
■LUNQ  COM  7M6-ei-« 


Sunshin*  Act;  MMting 

U.^.  Railroad  Retirement  Board;  Notice 
of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  February  19, 1997,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Impact  of  F.L.  104-193  on  Benefits 

under  Railroad  Retirement  and 
Railroad  Unemployment  Insurance 
acts 

(2)  Letter  to  Ken  Apfel,  Office  of 

Management  and  Budget,  re 
Bulletin  No.  96-02,  Consolidation 
of  Agency  Data  Centers 

(3)  Supplemental  Annuity  Tax 

(4)  Streamlining  the  Approval  Process 

for  Change^f-Station 

(5)  Fiscal  Year  1997  Medicare  Carrier 

Budget 

(6)  Coverage  Determinations: 

A.  QSX  Profassional  Services  Group, 
Ixic 

B.  Paladin  Strategies,  Ltd. 

(7)  Regulations: 

A.  Part  216,  Eligibility  for  an  Annuity 
(Final  Rule) 

B.  Parts  222  and  229,  Stepchild 
C  Part  295,  Payments  Pursuant  to 

Court  Decree  or  Court- Approved 
Property  Settlement 
D.  Part  335,  Sickness  Benefits 

(8)  Administrative  Circular  REF(RRB)-2, 

Committees  at  the  Railroad 
Retirement  Board 

(9)  Chief  Information  Officer  Vacancy 

Announcement 

(10)  Composition  of  Performance 
Review  Board 


(11)  Labor  Member  Truth  in  Budgeting 
Status  Report 

Portion  Closed  to  the  Public 

(A)  SES  Performance  Appraisal  for  FY 
1996 
The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  February  7, 1997. . 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  97-3579  Filed  2-10-97;  9:38  am] 

BHXMOCOOE  TMfr-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22496;  File  No.  812-10512] 

American  Skandia  Trust,  et  al. 

February  5, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  American  Skandia  Trust 
(the  "Fimd"),  American  Skandia 
Investment  Services,  Inc.  (the 
"Adviser"),  and  INVESCO  Trust 
Company  ("INVESCO"). 
REVELANT  1M0  ACT  SECTIONS:  Order 
requested  imder  Section  6(c)  of  the  1940 
Act  for  exemption  from  Section  15(a)  of 
the  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  INVESCO  to 
serve  as  the  investment  subadvisor  to 
the  INVESCO  Equity  Income  Portfolio 
(the  "Portfolio")  of  the  Fund,  without 
formal  approval  by  the  contract  owners 
of  the  Portfolio,  pursuant  to  a  new 
investment  management  agreement  (the 
"New  Agreement").  The  order  would 
cover  an  interim  period  not  greater  than 
120  days  (the  "Interim  Period")  and 
would  permit  INVESCO  to  receive  &t>m 
the  Adviser  fees  earned  imder  the  New 
Agreement  during  the  Interim  Period. 
FNJNO  DATE:  The  application  was  filed 
on  February  4, 1997. 
HEARMQ  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  wiUi  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  March  3, 1997,  and  should 
be  accompanied  by  proof  of  service  on 


Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549.  The 
Fund  and  the  Adviser:  P.O.  Box  883, 
One  Corporate  Drive,  Shelton, 
Connecticut  06484-0883;  INVESCO, 
P.O.  Box  173706,  Denver,  Colorado 
80217-3706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Branch  Chief,  at  (202) 
942-0670,  Office  of  Insiuance  Products, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  svumnary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  PubUc 
Reference  Branch. 

Applicants'  Representations 

1.  The  Fund,  a  registered  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust,  currently  offers  twenty-three 
portfolios  investment  options.  The 
Adviser  and  INVESCO  are  registered  as 
investment  advisors  imder  the 
Investment  Advisers  Act  of  1940,  as 
amended.  The  Adviser  serves  as  the 
investment  adviser  to  each  portfolio  of 
the  fund  piirsuant  to  investment 
management  agreements  that  comply 
with  Section  15  of  the  1940  Act.  In 
1994,  the  Adviser  entered  into  a 
subadvisory  agreement  (the  "Existing 
Agreement")  that  authorized  INVESCO 
to  serve  as  the  investment  adviser  to  the 
Portfolio.  Pursuant  to  the  Existing 
Agreement,  INVESCO  received  fees 
from  the  Adviser  for  services  provided 
by  INVESCO  to  the  Portfolio. 

2.  On  November  4, 1996,  INVESCO 
PLC,  the  indirect  parent  of  INVESCO, 
announced  its  intention  to  merge  with 
AIM  Management  Qroup  ("AIM"). 
Under  the  merger  agreement.  INVESCO 
PLC  will  acquire  AA4  by  issuing  new 
shares  of  INVESCO  PLC  to  the  existing 
shareholders  of  AIM.  After  the  merger  is 
completed,  existing  AIM  shareholders 
will  own  approximately  45%  of 
INVESCO  PLC  and  the  new  mraged 
entity  will  be  named  AMVESCO.  The 
merger  is  subject  to  several  conditions, 
one  of  which  is  that  the  shareholders  of 
both  INVESCO  PLC  and  AIM  must 
approve  the  merger.  The  merger  should 
be  completed  by  February  28, 1997  (the 
"Effective  Date").  The  merger  will  result 
in  a  change  in  control  of  INVESCO 
because  approximately  45%  of  the 
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outstanding  stock  of  INVESCO  PLC  will 
then  be  owned  by  shareholders  of  AIM. 
The  change  in  control  also  would  result 
in  an  assignment  of  the  Existing 
Agreement,  thereby  terminating  that 
agreement  in  accord  with  its  terms  and 
the  provisions  of  Section  15(a)  of  the 
1940  Act. 

3.  On  February  12, 1997,  the  board  of 
trustees  of  the  Fimd  is  scheduled  to 
meet  to  discuss  the  merger  and  the 
approval  of  the  New  Agreement.  The 
board  also  will  consider  whether  to  call 
a  special  meeting  of  the  Portfolio's 
shareholders  to  consider  approving  the 
New  Agreement  as  required  by  the  1940 
Act. 

4.  The  tfustees,  including  a  majority 
of  the  trustees  who  are  not  "interested 
persons"  of  the  Adviser  or  of  INVESCO, 
as  that  term  is  defined  in  the  1940  Act, 
should  evaluate,  with  the  assistance  of 
counsel,  the  New  Agreement.  The 
trustees  will  consider  several  factors  in 
evaluating  the  New  Agreement,  for 
example:  that  the  New  Agreement 
contains  substantially  identical  terms 
and  conditions,  including  identical 
advisory  fees,  as  contained  in  the 
Existing  Agreement;  and  the  assiu-ances 
of  INVESCO  that  it  would  provide 
investment  advisory  and  other  services 
to  the  Fund  during  the  Interim  Period 
and  thereafter,  and  that  the  services 
provided  will  be  of  the  same  quality  as 
those  provided  before  the  Interim 
Period. 

5.  The  board  also  will  consider  the 
following  factors:  (a)  whether  payment 
of  subadvisory  fees  to  INVESCO  during 
the  Interim  Period  would  be 
appropriated  and  fair  since  there  will  be 
no  diminution  in  the  sco{>e  and  quality 
of  services  provided  to  the  Portfolio;  (b) 
that  the  fees  to  be  paid  during  the 
Interim  Period  are  the  same  as  the  fees 
paid  under  the  Existing  Agreement:  (c) 
that  the  fees  earned  by  INVESCO  during 
the  Interim  Period  will  be  maintained  in 
an  interest-bearing  escrow  accoimt  until 
the  New  Agreement  is  approved  or 
disapproved  by  the  shareholders  of  the 
Portfolio;  (d)  and  whether  the 
nonpayment  of  investment  advisory  fees 
during  the  Interim  Period  would  be 
tmduly  harsh  in  light  of  the  services 
provided  by  INVESCO  to  the  Fund 
during  the  Interim  Period. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  1940  Act  exempting  them  from  the 
provisions  of  Section  15(a)  of  the  1940 
Act.  The  order  would  permit  INVESCO 
to  serve  as  investment  subadvisor, 
without  formal  approval  by  the 
shareholders,  pursuant  to  the  New 
Agreement.  The  order  would  cover  the 


Interim  Period  and  would  permit 
INVESCO  to  receive  from  the  Adviser 
the  fees  earned  under  the  New 
Agreement. 

2.  Section  6(c)  provides,  in  pertinent 
part,  that  the  Commission  may,  by  order 
upon  application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction  from  any 
provision  of  the  1940  Act  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  the 
provisions  of  the  1940  Act.  Section  15(a) 
prohibits  an  investment  advisor  from 
providing  investment  advisory  services 
to  an  investment  company  except 
pursuant  to  a  written  contract  has  been 
approved  by  a  majority  of  the  voting 
securities  of  such  investment  company. 
Section  15(a)  further  requires  that  such 
written  contract  provide  for  its 
automatic  termination  in  the  event  of  an 
assignment.  Under  Section  2(a)(4)  of  the 
1940  Act,  an  assigiunent  includes  aAy 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor  or  any  direct  or  indirect 
transfer  of  a  controlling  block  of  the 
assignor's  voting  securities. 

3.  Applicants  anticipate  that  the 
merger  will  take  place  on  February  28, 
1997,  and  that  the  indirect  parent  of 
INVESCO  will  change  as  a  result  of  the 
mei^er.  The  merger,  therefore,  will 
result  in  an  "assignment"  of  the  Existing 
Agreement  within  the  meaning  of 
Section  2(a)(4)  of  the  1940  Act.  Upon 
assignment,  the  Existing  Agreement  will 
terminate  by  its  own  terms  and  pursuant 
to  Section  15(a). 

4.  Rule  15a-4  under  the  1940  Act 
provides,  in  pertinent  part,  that  if  an 
investment  advisor's,  or,  as  here,  a 
subadvisor's,  investment  advisory 
contract  is  terminated  by  assignment, 
the  investment  advisor  may  continue  to 
act  as  such  for  120  days  at  the  previous 
compensation  rate  if  a  new  contract  is 
approved  by  the  board  of  directors  of 
the  investment  company,  and  if  the 
investment  advisor  or  a  controlling 
person  of  the  investment  advisor  does 
not  directly  or  indirectly  receive  money 
or  other  benefit  in  connection  with  the 
assignment.  AppUcants  concede  that 
they  may  not  rely  on  Rule  15a-4 
because  INVESCO,  PLC  and  its 
shareholders  may  be  deemed  to  receive 
a  benefit  in  connection  with  the 
assignment  of  the  Existing  Agreement 
because  INVESCO.  PLC,  the  parent  of 
INVESCO,  will  receive  substantial 
consideration  from  AIM  for  the  merger. 

5.  AppUcants  submit  that  the 
termination  of  the  Existing  Agreement, 
effected  through  the  merger,  will  cause 
the  board  of  trustees  of  the  Fund  to 


consider  appropriate  actions  in  the  best 
interests  of  the  Portfolio  and  its 
shareholders.  Applicants  submit  that 
the  scope  and  quality  of  services 
provided  to  the  Portfolio  during  the 
Interim  Period  will  not  be  diminished. 
Applicants  further  submit  that,  while 
they  may  not  rely  on  Rule  15a-4,  they 
believe  that  the  requested  belief  is 
consistent  with  the  spirit  of  that  rule 
and  in  the  best  interests  of  the  Fimd. 
Applicants  further  submit  that 
appropriate  escrow  arrangements  will 
be  established  to  collect  fees  payable  to 
INVESCO  during  the  Interim  Period 
under  the  New  Agreement. 

Conditions  for  Relief 

1.  Applicants  represent  that  the  New 
Agreement  will  have  the  same  terms 
and  conditions,  including  identical 
investment  management  fees,  as  the 
Existing  Agreement.  The  New 
Agreement  will  have  a  different 
effective  date  than  the  Existing 
Agreement  and  will  have  provisions  for 
the  escrow  arrangement  not  contained 
in  the  Existing  Agreement. 

2.  Applicants  further  represent  that 
the  advisory  fees  paid  to  INVESCO  by 
the  Adviser  will  be  paid  into  an  interest- 
bearing  escrow  accoimt  until  paid  to:  (a) 
INVESCO  in  accordance  with  the  New 
Agreement,  after  the  requisite 
shareholder  approval  is  obtained;  or  (b) 
in  the  absence  of  such  approval,  to  the 
Portfolio. 

3.  The  Portfoho  will  hold  a  meeting 
of  the  shareholders  to  vote  on  approval 
of  the  New  Agreement  on  or  before  the 
expiration  of  the  120th  day  following 
the  termination  of  the  Existing 
Agreement,  but  in  no  event  later  than 
June  30, 1997. 

4.  Neither  the  Fimd  nor  the  Portfolio 
will  pay  any  costs  of  preparing  and 
filing  the  application,  or  any  costs  of 
sohciting  a  vote  of  the  Portfoho 's 
shareholders  in  connection  with  the 
merger. 

5.  INVESCO  vnll  take  all  appropriate 
steps  to  ensure  that  the  scope  and 
quality  of  advisory  and  other  services 
provided  to  the  Portfoho  during  the 
Interim  Period  will  be  at  least 
equivalent,  in  the  judgment  of  the  board 
of  the  Fund,  to  the  scope  and  quahty  of 
services  previously  provided.  In  the 
event  of  any  material  change  during  the 
Interim  Period  in  the  manner  of  or  the 
personnel  providing  services  pursuant 
to  the  hiterim  Agreement,  INVESCO 
will  apprise  and  consult  with  the  board 
of  the  Fund  to  ensure  that  the  board, 
including  a  majority  of  its  independent 
trustees,  is  satisfied  that  the  services 
provided  will  not  be  diminished  in 
scope  or  quahty. 
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6.  Before  the  termination  of  the 
Existing  Agreement,  the  board  of  the 
Fund,  including  a  majority  of  its 
independent  trustees,  will  have 
approved  the  New  Agreement  as 
required  by  Section  15(c)  of  the  1940 
Act 

Cracluskm 

For  the  reasons  set  forth  above, 
Applicants  submit  that  the  exemptive 
reUef  requested  is  necessary  and 
appropriate  in  the  public  interest,  and 
consistent  with  the  protection  of 
investors  and  the  purposes  birly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  97-3431  Filed  2-11-97;  8:45  am] 
■UMQ  coot  M10-01-M 


[Fie  Na  500-1] 

Twenty  First  Century  Health,  Inc.; 
Order  of  Suspension  of  Trading 

February  10, 1997. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  adequate  and  accurate  current 
information  concerning  the  seciuities  of 
Twenty  First  Century  Health.  Inc. 
("TFCH"),  of  Us  Vegas.  Nevada. 
Questions  have  been  raised  about 
publicly-disseminated  information 
concerning,  among  other  things:  (1) 
TFCH's  financial  condition:  (2)  the 
existence,  effectiveness,  and 
marketability  of  a  medical  device  for 
testing  blood  sugar  purportedly  licensed 
by  TFCH;  (3)  the  size  of  the  market  for 
that  device;  and  (4)  the  ownership, 
value,  and  business  of  certain 
companies  purportedly  acquired  by 
TFCH. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  stispension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:00  a.m.  EST,  February  10, 
1997  through  11:59  p.m.  EST.  on 
February  24, 1997. 

By  the  Comcoission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

(PR  Doc  97-3625  Filed  2-10-97;  12:46  pm] 
■UJNQ  coot  ati*-»i-M 


[Release  No.  34-38243;  File  No.  SR-Amex- 
97-02] 

SeN-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange  Inc., 
Relating  to  Amendments  to  Rules  103 
and  950  Regarding  intra-day  Trading 

February  5, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
January  22, 1997.  the  American  Stock 
Exchange,  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Sectirities  and  Exchange 
Commission  ("SEC")  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  l¥oposed  Rule  Change 

Amex  proposes  to  amend  Exchange 
Rules  103  and  950  regarding  new  intra- 
day  trading  provisions.  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  the  Amex  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piupose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Rule  103(c),  an  Amex  Floor 
member,  with  certain  exceptions,  may 
not  exercise  discretion  with  respect  to 
the  choice  of  security  to  be  bought  or 
sold,  the  total  amount  of  the  security  to 
be  bought  or  sold,  or  whether  the 
transaction  shall  be  a  purchase  or  sale. 
Currently,  there  are  no  provisions  in 
Rule  103(c),  or  otherwise,  specifically 
governing  the  practice  of  intra-day 


trading.  The  term  "intra-day  trading" 
refiers  to  the  practice  whereby  a 
customer  places  orders  on  both  sides  of 
the  market  and  attempts  to  profit  by 
buying  at  the  bid  and  selling  at  the  offer. 

The  Exchange  proposes  to  amend 
Rule  103  to  add  new  intra-day  trading 
provisions.  These  provisions  will  apply 
only  when  a  Floor  member 
simultaneously  represents,  for  the  same 
customer's  account,^  market  or  limit 
orders  on  both  sides  of  a  minimimi 
variation  market.  Under  the  proposal,  if 
a  Floor  member  acquires  a  position  on 
behalf  of  an  intra-day  trader's  accotmt. 
Rule  103(c)(2)  will  place  certain 
restrictions  on  how  the  member  can 
liquidate  or  cover  that  position  during 
the  same  trading  session.  Specifically, 
the  member  will  be  required  to  obtain 
a  new  liquidating  order  (i.e.,  one 
entered  subsequent  to  the  acquisition  of 
the  contra-side  position)  fi-om  his  or  her 
customer.  The  new  order  must  be  time- 
recorded  both  upstairs  and  upon  receipt 
on  the  Trading  Floor. 

Proposed  Rule  103(c)(3)  will 
thereafter  require  that  the  Floor  member 
must  execute  the  liquidating  order 
entered  pursuant  to  Rule  103(c)(2) 
before  he  or  she  can  execute  any  other 
order  for  the  same  account  on  the  same 
side  of  the  market  as  that  liquidating 
order.  Piu^uant  to  proposed 
Commentary  .01  to  Rule  103,  the 
provisions  of  Rule  lG3{c)  (2)  and  (3)  will 
not  apply,  however,  to  the  execution  of: 
an  order  to  liquidate  or  cover  a  position 
carried  over  from  a  previous  trading 
session;  a  position  assumed  as  part  of  a 
strategy  relating  to  bona  fide  arbitrage; 
or  a  position  assumed  in  reliance  on  the 
exemption  for  block  positioners. 

Proposed  Commentary  .02  to  Ride  103 
sets  forth  examples  of  how  the 
provisions  of  Rule  103(c)  (2)  and  (3)  will 
operate,  while  proposed  Commentary 
.03  to  Rule  103  details  the  types  of 
orders  that  a  Floor  member  may  handle 
simultaneously,  without  violating  rule 
103's  prohibition  against  a  member 
choosing  whether  a  transaction  will  be 
a  purchase  or  sale. 

These  new  changes  are  intended  to 
address  trading  situations  where  a  Floor 
member,  representing  at  the  same  time 
buy  and  sell  orders  at  the  Tninimnm 
variation  for  the  same  customer,  may  be 
perceived  as  having  a  time  and  place 
advantage  over  other  market 
participants  in  that  he  or  she  may  be 
able  to  trade  for  the  same  customer 
without  leaving  the  Trading  Crowd.  By 
requiring  the  entry  of  a  new  liquidating 


>1SU.S.C$78«0>K1). 


'For  purpose*  of  this  Rule,  an  "account"  would 
be  deeiDed  to  be  any  account  in  which  the  i 
person  or  persons  is  directly  or  indirectly 
interested. 
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order,  these  amendments  skould 
minimize  any  such  perceived 
advantage.  It  should  be  noted  that  the 
proposed  changes  will  not  apply  to 
options  trading,  and  Rule  950  will  be 
amended  accordingly.  In  addition,  the 
proposed  changes  also  will  not  apply  to 
system  orders. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  ^  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  *  in  particular  in  that  the 
rules  are  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others. 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period '(i) 
as  die  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatoty 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room  in  Washington,  D.C.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-97- 
02  and  should  be  submitted  by  [insert 
date  21  days  from  date  of  pubUcation). 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  IL  McFarland, 

Deputy  Secretary. 

[FTl  Doc.  97-3428  Filed  2-11-97;  8:45  amj 
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[ReleaM  No.  34-38238;  File  No.  SR-AMEX- 
96-39] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Various  Updates  to 
Amex  Trading  Rules  and  Company 
Guide  Section  402. 

February  4, 1997. 

On  October  16, 1996,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
incorporate  various  minor  updates  and 
clarifications  into  the  Exchange's  rules 
and  Company.  Guide. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  November  13, 1996.^  No 
comments  were  received  on  the 
proposal.  Subsequently,  the  Exchange 
clarified  its  rationale  for  the 
modification  of  Amex  Rule  126,  which 
governs  order  precedence.*  This  order 
approves  the  proposal. 

The  Exchange  proposed  that  the 
following  minor  housekeeping  changes 
be  made: 

A.  Rule  135 — delete  the  reference  to 
sales  sheets  published  by  "Francis 


M5U.S.C.  578f(b). 
«15U.S.CS78f(bH5). 


» 17  CFK  200.3O-3(aKl2). 

MS  U.S.C  78$(b)(l). 

» 17  CFR  240.19b-4 

'  Securities  Exchange  Act  Release  No.  37924 
(Nov.  6,  1996).  61  FR  58270. 

*  Letter  from  Claudia  Crowley,  Special  Counsel, 
Amex,  to  Michael  Walinskas.  Senior  Special 
Counsel,  Division  of  Market  Regulation,  SEC,  dated 
January  31,  1997. 


Emory  Fitch,  Inc."  because  the 
Exchange  no  longer  utiUzes  this 
company's  service. 

B.  Ruie  152— delete  the  reference  to 
Rule  570  because  Rule  570  was 
rescinded. 

C.  Rule  340 — change  the  reference  to 
the  Exchange's  "Market  Operations 
Division"  to  the  "Exchange." 

D.  Rule  171 — remove  the  prohibition 
against  specialist  units  of  less  than  three 
natural  persons  to  conform  with  a 
comparable  NYSE  provision. 

E.  Rule  904 — change  the  reference  to 
the  Exchange's  "Memt)ership 
Compliance  Division"  to  the 
"Exchange." 

F.  Rule  950 — delete  Rule  170  from  the 
list  of  rules  that  are  appUcable  in  their 
entirety  to  option  transactions  because 
all  of  that  rule's  commentary  is  not 
apphcable  (paragraph  (n)  of  Rule  950 
already  specifies  which  portions  of  Rule 
170  are  applicable). 

G.  Section  402  of  the  Company 
Guide — add  Bloomberg  Business  News 
to  the  Ust  of  approved  services  for 
disclosure  of  material  information. 

In  addition,  the  Exchange  proposed  a 
change  to  Amex  Rule  126,  which 
provides  generally  that  the  highest  bid 
and  lowest  offer  have  priority  in 
execution.  When  bids  or  offers  are  made 
at  the  same  price,  priority  is  determined 
by  the  time  order  in  which  they  were 
placed.  If  bids  and  ofTers  are  made 
simultaneously  at  the  same  price,  they 
are  on  parity  and,  as  such,  are  entitled 
to  share  equally  in  an  execution  at  the 
specified  price.  Amex  Rule  108,  which 
governs  parity  and  priority  at  openings, 
contains  similar  provisions.  In  addition, 
Amex  Rule  108  grants  a  specialist's 
agency  limit  orders  a  preference  over 
other  orders  on  parity  whenever  there  is 
a  substantial  accumidation  of  orders  on 
the  book  at  a  limit  price  equal  to  the 
proposed  opening  price.  Under  these 
circumstances,  the  speciafist  is  entitled 
to  execute  its  agency  limit  orders  at  the 
following  percentages:  60%  when  there 
is  one  broker  on  parity,  40%  when  there 
are  2-5  brokers  on  parity,  and  30% 
when  there  are  6  or  more  brokers  on 
parity. 

The  Exchange  believes  that 
procedures  similar  to  those  contained  in 
Amex  Rule  108  should  be  utiUzed 
throughout  the  trading  day.  Thus,  under 
the  current  proposal,  when  a  specialist 
has  a  substantial  accumulation  of 
agency  orders  on  its  book  and  there  are 
also  floor  brokers  in  the  trading  crowd 
that  aie  on  parity  with  those  orders,  the 
specialist's  orders  would  be  entitled  to 
the  same  percentage  of  shares  of  the 
contra  side  order  as  is  cunendy 
provided  for  in  Amex  Rule  108.  The 
Exchange  believes  that  keying  the 


VttAaral   VMnsfor    /    Vnl     R9     Mn     ta    I   \Mo.A^r^r.A, 
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percentage  of  contra  side  shares  allotted 
to  the  specialist's  orders  to  the  number 
of  competing  floor  brokers  on  parity 
would  divide  the  speciHed  execution  as 
equally  as  possible,  while  providing  an 
easy  to  use  formula  whose 
implementation  is  not  unduly 
disnptive  to  trading.  In  addition,  the 
Amex  believes  this  change  would 
{acilitate  the  ability  of  the  specialist, 
who  normally  represents  multiple 
customer  orders,  to  compete  with  floor 
brokers  in  the  trading  crowd,  who 
normally  only  represent  one  customer 
order  each. 

The  final  aspect  of  the  proposal 
concerns  the  adjustment  of  stop  limit 
orders  when  a  security  is  quoted  ex- 
divided,  ex-distribution,  ex-rights,  or  ex- 
interest.  When  a  security  is  quoted  ex- 
divided,  ex-distribution,  ex-rights,  or  ex- 
interest  (except  for  stock  dividends  and 
distributions),  Amex  Rule  132(a) 
generally  provides  that  a  specialist  must 
reduce  ail  open  orders  to  buy  and  open 
stop  orders  to  sell  by  the  cash  value  of 
the  payment  or  rights.  However,  there 
occasionally  has  been  some  confusion 
concerning  stop  limit  orders  because  the 
rule  does  not  specifically  provide  that 
both  the  limit  and  the  stop  price  must 
be  reduced.  Therefore,  the  Exchange 
proposes  to  amend  paragraph  (a)  to 
provide  such  specificity.  This  change 
also  will  conform  Amex  Rule  132  to 
New  York  Stock  Exchange  ("NYSE") 
Rule  118. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b).' 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5) «  requirements  that  the 
rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^ 

The  Commission  supports  the  Amex's 
efforts  to  continue  to  review  the  form 
and  substance  of  its  regulations.  In  this 
regard,  the  Commission  agrees  with  the 
Exchange's  assertion  that  the  proposed 
to  Amex  rules  135, 152,  340, 171. 904. 


and  950  will  eliminate  or  update 
requirements  that  no  longer  serve  a 
meaningful  regulatory  purpose.  In 
addition,  the  Commission  believes  that 
adding  Bloomberg  Business  News  to  the 
Exchange's  list  of  approved  services  for 
disclosure  of  material  information 
should  facilitate  the  dissemination  of 
important  information,  thereby 
enhancing  the  quality  of  the  markets. 

The  Commission  also  believes  the 
changes  concerning  the  precedence  of 
orders  are  consistent  wiUi  the  Act. 
These  changes  should  allow  specialists, 
who  often  represent  many  orders,  to 
compete  more  equitably  with  traders  in 
the  crowd,  who  often  represent  only  one 
order.  The  Commission  believes  it  is 
reasonable  for  the  Exchange  to  conclude 
that  the  percentages  selected  should 
divide  the  specified  execution  in  an 
equitable  manner,  while  providing  an 
easy  to  use  formula  whose 
implementation  should  not  disrupt 
trading.  Moreover,  the  Commission 
believes  this  practice  serves  the  function 
addressed  by  procedures  in  place  at 
other  exchanges  that  facilitate  the 
execution  of  customer  limit  orders." 

Finally,  the  Commission  believes  it  is 
appropriate  to  require  specialists  to 
adjust  open  stop  limit  orders  to  sell 
when  a  security  is  quoted  "ex"  to 
ensure  that  these  oiders  will  continue  to 
be  handled  according  to  the  sellers' 
original  intentions  and  to  preserve  the 
ability  of  these  orders  to  obtain  the  best 
price  available.  Moreover,  for  the 
purposes  of  Amex  Rule  132(a),  open 
stop  limit  orders  to  sell  and  open  stop 
orders  to  sell  are  essentially  the  same. 
The  only  difference  between  these 
orders  is  that  a  stop  limit  order  to  sell 
places  a  floor  on  an  acceptable 
execution  price  whereas  a  stop  order  to 
sell  will  accept  whatever  the  current 
market  price  is  after  a  transaction  occurs 
at  or  below  the  stop  order's  sell  price. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Amex-96- 
39)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 


»15U.S.C78f[b). 

•i5U.S.C78«(bK5). 

'  In  making  this  finding,  the  Commission  notes 
that  the  propoeal  ihould  inoeaae  efiiciency  by 
eliminating  a  source  of  confusion  among  Amex 
member*  and  removing  outdated  provisions.  See  IS 
U.S.C  78c(0  (noting  that  it  is  in  the  public  interest 
to  oonsidar  whether  an  action  will  promote 
efficiency,  conapetitioa.  or  capital  brniation). 


•  See,  e.g..  NYSE  Rule  72.  NYSE  Rule  72  permiU 
the  largest  bid  (offer)  to  "size  out"  other  smaller 
bids  (offers)  that  are  on  parity  with  it  Ho%vever,  all 
bids  (offers)  in  "the  book"  that  are  on  parity  with 
the  larger  bids  (offers)  in  the  trading  crowd  are 
aggregated  for  precedence  purposes  to  facilitate  the 
ability  of  the  book  to  compete  with  the  trading 
crowd  6>r  contra  side  order  flow.  Moreover,  a 
specialist  may  further  increase  the  opportunity  for 
bids  (offers)  in  the  book  to  size  our  bids  (offers)  in 
the  trading  crowd  by  combining  his  bid  (offer)  lor 
his  own  account  with  the  bids  (offers)  in  the  book, 
if  he  so  chooses.  NYSE  Rule  108.  la 

•15U.S.C7ae(b)(2). 
'•17  CFR  200.30-3(a)(12). 


Maigarat  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  97-3430  Filed  2-11-97;  8:45  am] 
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[fMeeae  No.  94-38237;  File  No.  8R-CHX- 
97-01] 

Seif-Reguiatory  Organlzatkms;  Notic* 
of  Filing  and  Immedlata  Eftectiveness 
of  PropoMd  Rul«  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Specialist  Fees 

February  4, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  1  notice  is  hereby  given  that  on 
January  17, 1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

L  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange,  pursuant  to  Rule  19b- 
4  of  the  Act,  submits  a  proposed  rule 
change  amending  the  GHX's  Schedule  of 
Fees  relating  to  specialists  effective 
February  1, 1997.  The  text  of  the 
proposed  rule  change  is  as  follows  (new 
text  is  italicized;  deleted  texi  is 
bracketed): 

Membership  Dues  and  Fees  *  *  * 

(b)  Registration  Fee: 

Firm  or  Corporation — No  change  in  text. 

Office  (other  than  principal) — No 
change  in  text. 

Officers  or  Partners — No  change  in 
text.m 

Salesmen — No  change  in  text. 

(Specialist — ^Fees  wiU  be  determined 
based  upon  the  monthly  round  lot 
activity  of  an  issue  on  the  MSE,  and 
shall  be  paid  monthly,  according  to 
the  following: 
The  300  most  active  issues  shall  be   . 

charged  at  a  rate  of  $400  per  year. 
All  other  issues  shall  be  chargM  at  a 
rate  of  $100  per  year.] 

Specialist  Assignment — ^There  shall  also 
be  an  assignment  fee  of  $500  per 
issue  upon  the  approval  by  the 
Committee  on  Specialist 
Assignment  and  Evaluation  of  an 
application  of  a  member  or  member 
organization  to  act  as  specialist  in  a 


'  IS  U.S.C  7d$Mi). 
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security.  However,  this  fee  shall  be 
applicable  in  competitive 
assignments  only. 
Subordinated  Loans—No  change  in  teyt. 
Transfer — ^No  change  in  text. 

(4)  Specialist  Fees: 

[250  per  trade  plus  1  Vz^  per  SI  ,000  of 
valuation  payable  on  round  lot  sales  (or 
major  fraction  thereof)  as  principal 
whenever  the  Specialist  makes  such  sale 
as  principal  on  the  Exchange.) 
Specialists  will  be  assessed  a  fixed  fee 
per  assigned  stock  on  a  monthly  basis, 
to  be  calculated  as  follows: 

Fixed  Fee  Per  Stock=$345.000  x 
Percent  of  Fixed  Costs  Per  Tierx  CTA 
Trade  Volume  Per  Stock/CTA  Trade 
Volume  Per  Tier. 

82%  of  the  Fixed  Fee  Per  Stock  shall 
be  designated  as  a  "Registration  Fee, " 
and  16%  of  such  Fee  shall  be 
designated  as  a  "Clearing  Support  Fee. " 

"Percent  of  Fixed  Costs  Per  Tier"  is 
taken  from  the  following  table: 


Tier 

Description  of  tier 

Percent 

of  fixed 

costs 

per  tier 

; 

2 

1-25  Most  Active  Stocks 
26-100  

1] 

11 

3 

4 

5 

6 

101-250  

251-500  

501-1000  . 

1001-2700+  

12 
13 
19 
34 

Classification  of  a  particular  stock  for 
a  particular  Tier  is  based  on  the  total 
number  of  trades  reported  to  the 
Consolidated  Tape  Association  in  such 
stock  for  a  specific  month. 

"CTA  Trade  Volume  Per  Stock" 
means  the  total  number  of  trades 
reported  to  the  Consolidated  Tape 
Association  in  a  specific  stock  for  a 
specific  month. 

"CTA  Trade  Volume  Per  Tier"  means 
the  total  number  of  trades  reported  to 
the  Consolidated  Tape  Association  in 
all  stocks  classified  in  a  particular  Tier 
for  a  specific  month. 

A  specialist's  Fixed  Fee  Per  Stock  will 
be  waived  until  February  1,  1999,  for 
any  stock  unassigned  to  any  specialist 
as  of  December  1, 1996  and  assigned  to 
such  specialist  without  competition  by 
May  1,1997. 

(o)  Clearing  Support  Fees  * 

(1)  Account  Fees,  No  change  in  text. 

(2)  CUSEP  Fees: 

SpeciaUst  OTC  CUSIP— $50  per  OTC 
CUSIP  per— 


Fee 


Market  Maker  CUSIP 

Fee. 
Odd  Lot  Dealer 

CUSIP  Fee. 


Month 


No  change  in  text 
No  change  in  text 


Fee 


Ftoor  Broker  as  Prirv 
cipaJ. 


Month 


No  change  in  text 


*  (minimum  clearing  support  (ee  is  S600  per 
rTX)nth).  Discounts 

The  above  Specialist  OTC  CUSIP  Fee 
will  be  subject  to  the  following 
discoiints: 

If  between  20  and  200  trades  occur  in 
a  particular  CUSIP  in  a  given  month,  the 
Specialist  OTC  CUSIP  Fee  for  that 
CUSIP  shall  be  $40  for  that  month. 

If  less  than  20  trades  occur  in  a 
particular  CUSIP  in  a  given  month,  the 
Specialist  OTC  CUSIP  Fee  for  that 
CUSIP  shall  be  $20  for  that  month. 

(s)    Specialist  Credits 

Total  monthly  fees  owed  by  a 
specialist  to  the  Exchange  (excluding 
rebills)  will  be  reduced  (but  to  no  less 
than  zero)  by  the  application  of  the 
following  transaction  credits: 


CHX  monthly  CTA  trade  vol- 
ume percentage  t>y  stock 

Transactkxi 

credit 
(in  percent) 

<7% 

7%- 12% 

>1 2% 

18 
36 
54 

"Transaction  Credit"  means  the 
applicable  percentage  of  monthly  CHX 
tape  revenue  from  the  Consolidated 
Tape  Association  generated  by  a 
particular  stock.  To  the  extent  that  CHX 
tape  revenue  is  subject  to  a  year  end 
adjustment,  specialist  credits  may  be 
adjusted  accordingly. 


are  variable,  based  on  "Trade  Volume" 
(the  niunber  of  executed  trades)  and 
"Dollar  volume"  (the  value  of  executed 
trades)  when  acting  as  principal  on  the 
sell  side.  Specialists  also  pay  certain 
semi-variable  fees  (issue  registration 
fees  and  clearing  support  fees)  which 
are  tiered  based  upon  Trade  Volume.^  In 
operating  trading  floor  facilities  and 
providing  services  to  specialists,  the 
Exchange  incius  primarily  fixed 
expenses  in  any  given  year  that  is 
largely  independent  of  Trade  Volume. 
The  Exchange's  ciurent  fee  schedule, 
therefore,  causes  those  speciaUsts  that 
have  higher  trading  volumes  to  pay  a 
disproportionate  portion  of  the  fixed 
expenses  of  the  Exchange.  The  revised 
specialist  fee  schedule  provides  a  more 
equitable  allocation  of  die  recoupment 
of  the  Exchange's  fixed  expenses  by 
imposing  a  fixed  fee  primarily  based 
upon  the  ConsoUdated  Market  Trade 
Voliune  in  each  stock.  Further,  the 
revised  fee  schedule  both  recognizes  the 
existence  of  externally-generated 
revenue  as  an  offset  to  Exchange  fixed 
expenses  and  the  role  of  the  specialists 
in  obtaining  this  revenue,  by  providing 
a  transaction  credit  to  speciahsts  as 
further  described  below. 

The  determination  of  the  fixed  fee  per 
stock  will  be  calculated  monthly  and 
will  be  based  on  the  Consolidated 
Market  Trade  Volume  of  each  stock.  All 
stocks  in  which  transactions  are 
reported  to  the  consoUdated  tape  will  be 
categorized  in  one  of  six  tiers  monthly, 
based  upon  the  ConsoUdated  Tape 
Association  ("CTA")  Trade  Volume  (in 


TierNos. 

Tier  description 

1  .. 

1-25  Highest  Trade 
Volume  Stocks. 

2  .. 

..•••••••••  ..MM...... 

26-100. 

3  .. 

......■■...■..,.. 

101-250. 

4  .. 

■  ■•*■>■»•■••■■■■•••■•••••••■• 

251-500. 

5  .. 

501-1000. 

6  .. 

1001-2700+. 

descending  order).  These  six  tiers  are 
n.  Self-Regulatory  Organization's  described  as  follows: 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 

of  these  statements  may  be  examined  at  .      u  .     .•  i      _*•      i-^m,,  r^^^ 

the  places  specified  in  Item  IV  below.  ^  fu  wT^c  ^T'°''  ^^'fi*L      T 

The  self-regiilatory  organization  has  "^^f"^  f  ?^"  ^"^^^^e  s  fixed  costs 

prepared  sSmmaries.  let  forth  in  ^^«H°8  \°  the  provision  ofsemce  to 

SecSons  A,  B,  and  C  below,  of  the  most      fj^r     .  f  "^^  fT        ^"^ 
sicnificant  asoects  of  such  statements         *^*^  ^^^^'^  ^®®  ^®  Exchange  will  assign 
sigmncant  aspects  ot  sucti  statements.        ^  percentage  of  this  $345 .000  to  each 

tier  and  a  specialist's  monthly  fixed  fee 
per  stock  will  then  be  calculated  as 
follows: 

Fixed  Fee  Per  Stock=Total  CHX  Fixed 
Fee  ($345,000)  x  Percent  of  Fixed  Costs 


A.  Self-Regulatory  C^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 


1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  CHX's  pricing 
schedule  relating  to  speciaUst  fees  on 
listed  securities.  Currently,  specialists 
pay  usage-based  transaction  fees  which 


'Under  the  proposal,  cpecialists  in  listed 
securities  no  longer  will  pay  CXISIP  clearing 
support  fees.  Telephone  conversation  bettyeen  J. 
Craig  Long,  Attorney,  Foley  k  Lardner,  and  George 
A.  Villasana,  Attorney,  Market  Regulation,  SEC,  on 
Feb.  4, 1997. 
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Per  Tier  x  (CTA  Trade  Volume  Per 
Stock/CTA  Trade  Volume  Per  Tier). 

For  example,  if  Stock  ABC  had  3,000 
consolidated  market  trades  and  was  the 


420th  most  active  stock  (Tier  4,  as 
described  above)  in  the  month,  and 
there  were  a  total  of  300,000 


Consolidated  Maricet  trades  in  the  tier, 
the  specialist's  fixed  fee  would  equal: 


Tow  CHX  fixed  fee 


Tier  4  fixed  cost  per- 
cent 


Stock  ABC  CTA  vol- 
ume 


Tier  4  CTA  volume 


Stock  ABC  fixed 
monthly  fee 


$345,000 


13% 


(3000 


300,000) 


$448.50 


The  Exchange  will  waive  the 
specialist  fixed  monthly  fee  described 
above  for  a  period  of  two  years 
beginning  February  1, 1997  for  any 
stock  unassigned  to  any  specialist  as  of 
December  1, 1996,  that  is  assigned  to  a 
specialist  without  competition  by  May 
1, 1997. 

Specialists'  total  monthly  fees  owed 
to  the  Exchange  will  be  reduced  by  the 
application  of  certain  transaction 
credits.  The  transaction  credits  will  be 
based  upon  a  percentage  of  the 
externally-generated  CTA  tape  revenue 
obtained  in  each  stock.  ^  This  percentage 
will  increase  as  the  level  of  this 
externally-generated  revenue,  that 
offsets  Exchange  fixed  costs,  also 
increases.  These  credits,  however,  may 
not  exceed  a  specialist's  total  monthly 
billing  invoice  (excluding  directly 
rebilled  services). 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  * 
in  general  and  furthers  the  objectives  of 
Section  6(b)(4) '  in  particular  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  f^.  and  other  charges 
among  the  Exchange's  members  and 
other  persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act 


'The  applicable  transaction  credit  percentage  is 
applied  on  a  marginal  basis  to  the  CHX  monthly 
CTA  trade  volume  percentage  by  stock.  For 
•umple,  if  the  CHX  monthly  CTA  trade  volume 
parcMitage  for  a  particular  stock  is  15%,  the 
applicabliB  transaction  credit  rates  are  18%  for  the 
first  7%  of  the  trade  volume,  36%  for  the  next  S% 
of  the  trade  volume,  and  M%  for  the  remaining  3% 
of  the  trade  volume.  Conversation  among  Lou 
Klobucfaar,  Jr.,  Executive  Vice  President.  CHX. 
George  T.  Simon,  Foley  k  Lardner,  and  Howard  L 
Kramer,  Associate  Director,  Market  Regulation. 
SEC  Michael  Walinskas.  Senior  Special  Counsel, 
Market  Regulation,  SEC  and  George  A.  Villasana, 
AttoriMy,  Market  RagulaUon.  SEC  on  February  3. 
1997. 

«lSU.S.C78<[b). 
*lSU.SC78QbX4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EfiiBctiveneea  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and,  therefore, 
has  become  eSiactive  piu^uant  to 
Section  19(b)(3)(A)  of  the  Act »  and 
subparagraph  (e)  of  Rule  19l>-4 
thereunder.' 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  cop3ang  at  the  principal 
office  of  The  Chicago  Stock  Exchange. 


All  submissions  should  refer  to  File  No. 
SR-CHX-97-01  and  should  be 
submitted  by  March  5, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  97-3427  Filed  2-11-97;  8:45  ami 
MLUNQ  COM  M10-01-M 

[Release  No.  34-38241;  File  No.  SR-PSE- 
9ft-36] 

Self— Regulatory  Organizations; 
Paciflc  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rula 
Change  and  Notice  of  Rling  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  Relating  to  a 
Requirement  That  all  Non-Self-Clearing 
P8E  Floor  Brokers  HMntaln  Error 
Accounts 

February  5, 1997. 

I.  Introductioii 

On  October  17, 1996,  the  Pacific  Stock 
Exchange,  Incorporated  ("PSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  ptu^uant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("ACT")  1  and  Rule  19b-4 
thereimder.2  a  proposed  rule  change  to 
amend  its  rules  to  provide  that  each 
non-self  clearing  floor  broker  on  the 
Exchange  must  establish  and  maintain 
an  error  account  for  carrying  positions 
resulting  from  errors. 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  conunent  in  Securities 
Exchange  Act  Release  No.  37903 
(October  31, 1996),  61  FR  57507 
(November  6, 1996).  No  comments  were 
received  on  the  proposal.  The  Exchange 
filed  Amendment  No.  1  with  the 
Commission  on  February  4, 1997.^  This 


•lSU.S.C7a*(bX3)(A). 
'17CFR240.igb-t. 


•  17  CFR  200.3O-3(a)(12). 

>  15  U.S.C  78s(bKl). 

217CFR240.19t>-4. 

1  Amendment  No.  1  was  filed  with  the 
Commission  on  February  4, 1997.  The  amendment 
changed  the  numbering  of  the  pcopoeed  rule  change 
from  4.10(c)  to  4.21.  farther  eiqjlained  the 
Exchange's  purpose  for  the  rule  change,  and 
•xpUiiMd  why  the  rule  change  distingiiiahea 
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order  approves  the  proposed  rule 
change,  as  amended. 

n.  Description 

The  rule  change  adopts  new  Rule  4.21 
to  provide  that  each  member 
organization  whose  principal  business 
is  as  a  floor  broker  on  the  Exchange  and 
who  is  not  self-clearing  must  establish 
and  maintain  an  accoimt  with  a  clearing 
member  of  the  Exchange,  for  the  sole 
purpose  of  carrying  positions  resulting 
from  bona  fide  errors  made  in  the  course 
of  its  floor  brokerage  business.  The  new 
rule  further  provides  that  with  respect 
to  options  floor  brokers  only,  such  an 
accoimt  for  options  transactions  must  be 
maintained  with  an  entity  that  is  also  a 
member  of  the  Options  Clearing 
Corporation. 

The  purpose  of  the  proposed  rule 
change  is  to  strengthen  the  Exchange's 
abiUty  to  detect  and  deter  rule 
violations  that  may  occur  in  connection 
with  floor  brokers'  trading  errors.  The 
proposed  rule  change  would  assist 
routine  examinations  of  the  floor 
brokers'  trading  by  the  PSE's 
Department  of  Member  Examinations. 
The  Exchange  notes  that  the  proposed 
rule  change  is  consistent  with  Rule 
703(c)(vi)  of  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX").  The  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)<  in  particular  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  public  interest. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchaiige,  and,  in  particular,  with  the 
requirements  of  Section  6(b).'  More 
specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
Section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  and,  in  general,  to 
protect  investors  and  the  public,     • 
because  the  proposed  rule  change 
facihtates  the  enhanced  surveillance  of 
floor  brokers'  error  trades. 

The  Commission  believes  that  the 
proposed  nile  change  may  enhance  the 
Exchange's  abihty  to  detect  and  prevent 


between  non-self-clearing  floor  brokers  and  self- 
clearing  floor  brokers.  See  lener  from  Michael  D. 
Pierson.  PSE,  to  Heather  Seidel,  Attorney.  Market 
Regulation,  CommiMion.  dated  Febniary  4. 1997. 

«15U.S.C78f(bH5). 

»15U.S.C78f(b). 


rule  violations  committed  by  floor 
brokers  that  may  arise  in  connection 
with  trading  errors,  by  faciUtating 
routine  surveillance  examinations  of 
floor  brokers  with  regard  to  error  trades. 
This  enhanced  surveillance  capability 
results  from  the  Exchange's  ability  to 
more  easily  review  trades  designated  by 
floor  brokers  as  errors  by  reviewing  the 
required  error  account  for  each  floor 
broker.  The  Commission  notes  that  the 
proposed  rule  change  will  conform  the 
treatment  of  error  trades  by  non-self- 
clearing  floor  brokers  with  that 
conducted  by  self-clearing  floor  brokers, 
whose  practice  is  to  have  one  or  more 
trading  accoimts  in  which  to  segregate 
errors." 

The  Commission  also  notes  that  the 
proposed  rule  change  is  similar  to  rule 
703(c)(vi)  of  the  PHLX,  previously 
approved  by  the  Commission,  which 
requires  all  non-self-clearing  floor 
brokers  to  have  error  accounts. 
Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  does  not 
raise  any  new  significant  regulatory 
issues. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  on  an 
accelerated  basis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of 
notice  thereof  in  the  Federal  Register. 
Specifically,  the  Commission  believes 
that  accelerated  approval  of 
Amendment  No.  1  is  appropriate 
because  the  amendment  does  not 
change  the  substance  of  the  proposal. 
Rather,  it  simply  clarifies  and  explains 
certain  aspects  of  the  proposed  rule 
change.' 

Accordingly,  the  Commission  believes 
that  it  is  consistent  with  Section  6(b)(5) 
of  the  Act  to  approve  Amendment  No. 
1  on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule  change.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rules  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  1  between  the  Commission  and  any 
persons,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 


in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  at  the  principal  office  of  the 
Exchange.  All  submissions  should  refer 
to  File  No.  SR-PSE-9e-38  and  should 
be  submitted  by  (insert  date  21  days 
from  date  of  pubUcation]. 

VI.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PSE-96-36), 
as  amended,  is  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Mai^garat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-3429  Filed  2-11^7;  8:45  am) 

MUJNQ  CODE  mo-ei-« 


PMmm  No.  34-38252;  File  No.  SR-PTC- 
96-07] 

Setf-Regulatory  Organizations; 
Participants  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
Relating  to  the  Right  of  Set-Off  Upon 
the  Default  of  a  Participant 

February  6, 1997. 

On  December  2, 1996,  the  Participants 
Trust  Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-PTC-96-07)  pursuant  to 
Section  19(b)(1)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act") '  to  clarify 
PTC's  right  of  setoff  upon  the  default  of 
a  participant.  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
December  26. 1996.^  No  comment 
letters  were  received.' For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  proposed  rule  change  clarifies 
that  upon  a  participant's  default  in 
payment  of  a  debit  balance  PTC  will  set- 
off any  credit  balances  in  the 
participant's  accounts  to  reduce  the 
unpaid  obligation  of  the  participant. 
Participants  maintain  their  securities 
positions  at  PTC  in  one  or  more  master 
accounts,  each  of  which  is  comprised  of 
one  or  more  accounts  of  the  following 
types:  proprietary  accoimts  for 
securities  that  are  held  by  the 
participant  as  principal;  agency 
accounts  for  seciuities  that  are  held  by 
the  participant  as  agent;  pledgee 
accounts  for  securities  that  are  held  by 


*  See  Amendment  No.  1. 
'  See  supra  note  3. 


•15U.S.C78«(b)(2). 
•  17  CFR  20O.3O-3(a)(t2). 
M5U.S.C.  78»(b)(l). 

'  Securities  Exchange  Act  Release  No.  38059 
(December  19. 1996).  61  FR  68087. 
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the  participant  as  pledgee  or  pursuant  to 
financing  arrangements;  and  various  seg 
and  hold-in-custody  accounts  associated 
with  the  proprietary  and  agency 
accounts  for  purposes  of  segregation. 

Each  propneta^  account,  agency 
account,  and  pledgee  account  has  a  cash 
balance  associated  with  it  against  which 
credits  and  debits  are  posted,  including 
amounts  owing  with  respect  to 
securities  delivered  versus  payment 
intiaday  to  the  transfer  account 
associated  with  the  account.  Each  cash 
balance  is  either  a  credit  balance  or 
debit  balance  depending  on  whether  the 
participant  is  in  a  net  funds  credit 
position  or  debit  position  with  respect 
to  the  applicable  account  to  which  the 
cash  balance  relates  at  the  time  the 
determination  is  made. 

PTC  restricts  the  net  debit  amount 
each  participant  may  owe  PTC  by 
imposing  a  net  debit  cap  by  means  of  a 
Net  Debit  Monitoring  Level  ("NDML").^ 
A  participant's  ND^Q<  is  compared  to 
the  total  of  the  net  cash  balances  in  its 
proprietary  accounts,  agency  accounts, 
and  pledgee  accounts.  PTC  will  not 
process  a  transaction  that  will  result  in 
a  net  debit  balance  that  exceeds  a 
participant's  NDML.  If  a  participant  is  at 
its  NDML  limit,  it  must  take  steps  to 
reduce  the  net  debit  balance.  The  ability 
to  apply  a  defaulting  participant's 
proprietary,  agency,  and  pledgee  credit 
balances  against  its  impaid  serttlement 
obligations  is  implicit  in  the  NDML 
structure  to  assure  that  the  failure  of  a 
single  participant  is  covered  by  PTC's 
committed  line  of  credit  for  settlement. 

PTC's  rules  however  are  silent  on  the 
appUcation  of  pledgee  and  agency  credit 
balances  in  the  event  a  participant  does 
not  make  complete  payment  of  all 
account  obligations  at  settlement.  In 
addition.  PTC's  "default  rule"  states 
that  PTC  will  set-off  any  credit  balance 
in  a  proprietary  account  of  a  defaulting 
participant  against  an  unpaid  debit 
balance  in  another  accoimt.  This  rule 
does  not  make  reference  to  PTC's  right 
to  set-off  against  agency  and  pledgee 
credit  balances  of  a  de^ulting 
participant. 

The  proposed  rule  change  clarifies 
that  upon  a  participant's  default  in 
payment  of  a  debit  balance  PTC  is 
authorized  to  apply  any  credit  balances 
in  the  participant's  proprietary 
accounts,  pledgee  accounts,  and  agency 
accounts  to  reduce  any  unpaid 
obligations  of  the  participant.  The 
proposed  rule  change  also  will  extend 
PTC's  right  of  set-off  in  the  event  of  a 
participant's  default  to  include  any 


*TIm  iTuxifniiiti  NDML  for  any  participant  i«  the 
of  PTC*  committed  line  of  credit  for 
nt.  which  it  cuirently  S2  billion. 


agency  seg  credit  balances  of  the 
defaulting  participant. 

n.  Discussion 

Section  17A(b)(3)(F)*  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  seciuities  and  funds  in 
the  custody  or  control  of  the  clearing 
agency  or  for  which  it  is  responsible.  As 
discussed  below,  the  Commission 
believes  that  PTC's  rule  change  is 
consistent  with  this  obligation  under  the 
Act. 

One  of  the  principal  risks  to  PTC  and 
its  participants  is  that  a  participant  will 
not  pay  its  net  debit  balance  and  will 
cause  PTC  or  its  participants  to  incur 
substantial  losses.  Default  by  one  or 
more  participants  with  a  large  net  debit 
balance  relative  to  PTC's  committed 
lines  of  credit  would  strain  PTC's  ability 
to  meet  its  settlement  obligations  on  the 
day  of  default. 

As  previously  discussed,  the 
proposed  rule  change  clarifies  PTC's 
right  to  apply  any  credit  balances  in  the 
participant's  proprietary  accoimts, 
pledgee  accounts,  and  agency  accounts 
to  reduce  the  unpaid  obligation  of  the 
participant  upon  the  participant's 
default,  modifies  the  NDML  calculation 
to  include  agency  seg  credit  balances, 
and  authorizes  PTC  to  set-off  against 
agency  seg  credit  balances  in  the  event 
a  participant  defaults  in  the  payment  of 
its  debit  balances. 

The  Commission  believes  that 
clarifying  and  extending  PTC's  right  of 
set-off  upon  the  default  of  a  participant 
reduces  the  risks  to  PTC  and  its 
participants.  PTC's  set-off  and  NDML 
procedures  are  designed  to  safeguard 
PTC  and  its  participants  against  the  risk 
of  participant  default  and  provide  ^C 
with  sufficient  Uquidity  to  complete 
settlement  in  the  event  of  a  participant 
default.  PTC's  NDML  also  assures  PTC 
and  its  participants  that  one  or  more 
participants  will  not  accumulate  an 
intraday  net  debit  so  large  as  to 
compromise  the  integrity  of  PTC's 
system.  The  proposed  rule  change 
should  not  only  better  enable  PTC  to 
fulfill  its  safeguarding  obligations  imder 
the  Act  but  should  benefit  participants 
by  including  agency  seg  credit  balances 
in  the  NDML  calculation  which  will 
allow  participants  to  have  the  benefit  of 
these  credits  in  the  calciilation  of  their 
net  obligation  to  PTC 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 


particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  nile  change  (File  No.  SR- 
PTC-96-07)  be,  and  hereby  is, 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(PR  Doc  97-3478  Filed  2-11-97;  8:45  aro) 
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[Release  No.  34-38247;  File  No.  SR-Phlx- 
97-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Philadelphia  Stocit  Exclumge,  Inc., 
To  Reduce  the  Value  of  the  Super  Cap 
Index 

February  S,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  January  9, 1997, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  in 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fit>m  interested  persons. 

L  Self-Regulatory  Oi^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  reduce  the 
value  of  its  Super  Cap  Index  ("Index") 
option  ("HFX")  to  one-half  its  present 
value  by  doubling  the  divisor  used  in 
calculating  the  Index  The  Index  is 
comprised  of  the  top  five  options- 
eligible  common  stocks  of  U.S. 
companies  traded  on  the  New  York 
Stock  Exchange,  as  measured  by 
capitalization.  The  other  contract 
specifications  for  the  HFX  will  remain 
unchanged. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Uie  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 


«15U.S.C7aq-l(bK3XF). 


» 17  CFR  200.3O-3(aHl2). 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
smnmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Reffilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  began  trading  the  HEX 
in  November,  1995.^  The  Index  value 
,was  created  with  a  value  of  350  on  its 
base  date  of  May  31, 1995  and  has  risen 
to  540  on  January  29, 1997.  Thus,  the 
value  of  the  Index  has  increased  54% 
since  it  was  first  created.  ^  Consequently, 
the  premium  for  HFX  options  has  also 
risen.  In  May,  1996,  the  Exchange  filed 
a  proposed  rule  change  to  reduce  the 
value  of  the  Index  by  one-third; 
although  this  proposal  was  approved  by 
the  Commission,  operational  limitations 
prevented  its  implementation.^  Thus, 
the  Index  has  never  been  split. 

As  a  result,  the  Exchange  proposes  to 
conduct  a  "two-for-one  split"  of  the 
Index,  such  that  the  value  would  be 
reduced  to  one-half  of  its  present  value. 
In  order  to  accoimt  for  the  split,  the 
niunber  of  HFX  contracts  will  be 
doubled,  such  that  for  each  HFX 
contract  ciurently  held,  the  holder 
would  receive  two  contracts  at  the 
reduced  value,  with  a  strike  price  one- 
half  of  the  original  strike  price.  For 
instance,  the  holder  of  a  HFX  540  call 
will  receive  two  HFX  270  calls.  In 
addition  to  the  strike  price  being 
reduced  by  one-half,  the  position  and 
exercise  limits  appUcable  to  the  HFX 
will  be  doubled,  from  5,500  contracts  * 
to  11,000  contracts,  for  a  six  month 
period  after  the  split  is  effectuated.^ 
This  procedure  is  similar  to  the  one 
employed  respecting  equity  options 
where  the  underlying  security  is  subject 
to  a  two-for-one  stock  spht,  as  well  as 


>  See  Securities  Exchange  Act  Releue  No.  36369 
(October  13. 1995).  60  FR  54274  (October  20. 1995). 

*  See  letter  bom  Theresa  A.  McCloekey,  Vice 
President,  Regulatory  Services,  Phlx,  to  James  T. 
McHale,  Attorney,  OSice  of  Market  Supervision, 
Division  of  Market  Regulation,  Commission,  dated 
January  31, 1997  ("Phlx  letter"). 

>  See  Securities  Exchange  Act  Release  No.  37536 
(August  7, 1996)  (SR-Phlx-96-17).  The  Options 
Qeariog  Corporation  was  not  able  to  accept  certain 
strike  prices  resulting  from  a  three-for-one  split, 
because  dividing  certain  strike  prices  by  three 
resulted  in  a  strike  price  with  too  many  decimal 
places.  This  operational  limitation  does  not  arise  in 
a  two-for-one  split. 

*  See  Phlx  Rule  1001  A(c). 

'  After  this  six  month  period,  the  position  and 
exercise  limits  will  return  to  the  current  level  of 
5,500  contracts. 


previous  reductions  in  the  value  of 
other  Phlx  indexes.^  The  trading  symbol 
will  remain  HFX. 

In  conjimction  with  the  spUt,  the 
Exchange  will  list  strike  prices 
surrounding  the  new,  lower  index 
value,  pursuant  to  Phlx  Rule  IIOIA.' 
The  Exchange  will  annoimce  the 
effective  date  by  way  of  an  Exchange 
memorandum  to  the  membership,  also 
serving  as  notice  of  the  strike  price  and 
position  limit  changes.^ 

The  purpose  of  the  proposal  is  to 
attract  additional  Uquidity  to  the 
product  in  those  series  that  public 
customers  are  most  interested  in 
trading.  For  example,  a  near-term,  at- 
the-money  call  option  series  ciurently 
trades  at  approximately  $2,125  per 
contract.^  like  Exchange  believes  that 
certain  investors  and  traders  currently 
may  be  Impeded  from  trading  at  such 
levels.  With  the  Index  spUt,  that  same 
option  series  (once  adjusted),  with  all 
else  remaining  equal,  could  trade  at 
approximately  $1,062  per  contract.  The 
Phlx  beUeves  that  a  reduced  premium 
value  should  encourage  additional 
investor  interest. 

The  Exchange  beUeves  that  Super  Cap 
Index  options  provide  an  important 
opportunity  for  investors  to  hedge  and 
speculate  upon  the  market  risk 
associated  with  the  underlying  stocks. 
By  reducing  the  value  of  the  Index,  such 
investors  will  be  able  to  utilize  this 
trading  vehicle,  while  extending  a 
smaller  outlay  of  capital.  This,  in  turn, 
should  attract  additional  investors  and 
create  a  more  active  and  Uquid  trading 
environment. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(5),  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  as  well  as 
to  protect  investors  and  the  public 
interest,  by  estabUshing  a  lower  index 
value,  which  should,  in  turn,  fedhtate 
trading  in  Super  Cap  Index  options.  The 
Exchange  believes  that  reducing  the 
value  of  the  Index  does  not  raise 


*  See  Securities  Exchange  Act  Release  Nos.  36577 
(December  12,  1995).  60  FR  65705  [December  20, 
1995)  (reducing  the  value  of  the  PhLx  National 
Over-the-Counter  Index);  and  35999  (July  20, 1995), 
60  FR  38387  (July  26, 1995)  (reducing  the  value  of 
the  Phlx  Semiconductor  Index). 

'  Specifically,  because  the  Index  value  would  be 
less  than  500,  the  applicable  strike  price  interval 
would  be  S5  in  the  first  four  months  and  S2S  iu  the 
fifth  month.  See  Rule  llOlA(a). 

*The  Exchange  will  issue  more  than  one 
memorandum,  including  one  naming  the  eSective 
date  of  the  split  and  the  specific  strike  prices  far 
the  new.  split  option. 

•With  the  Index  at  540,  a  February  540  call  on 
January  29, 1997  was  priced  at  approximately  21 '/•. 
multiplied  by  100sS2125.  See  Phlx  letter,  supra 
note  2. 


manipulation  concerns  and  would  not 
cause  adverse  market  impact,  because 
the  Exchange  will  continue  to  employ 
its  surveillance  procedures  and  has 
proposed  an  orderly  procedure  to 
achieve  the  index  spUt. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  beUeves  the  proposed 
rule  change  will  impose  no 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  soUdted 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  pubUcation  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  As  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fijiding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commissicm  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fittm  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  O.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prindpal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-05 
and  should  be  submitted  by  (insert  date 
21  days  from  date  of  pubUcation]. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Maigaral  H.  McFarUnd, 
Depu  ty  Secretary. 

IFR  Doc.  97-3477  Filed  2-11-97;  8:45  am] 
■UMO  COOK  MIO-ai-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Infomurtion  Collection 
Activitiee:  Request  for  Emergency 
Review  by  ttte  Office  of  Management 
and  Budget 

The  Social  Security  Administration  . 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
OMB  in  compliance  with  P.L.  104-13 
effective  October  1, 1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below  has 
been  submitted  to  OMB  for  emergency 
clearance.  OMB  approval  has  l>een 
requested  by  February  7, 1997: 

0960-NE\V.  The  information  collected 
on  form  SSA-538  will  be  used  by  SSA 
and  the  State  Disability  Determination 
Services  (DDS)  to  record  medical  and 
functional  findings  concerning  the 
severity  of  impairments  of  children 
claiming  SSA  benefits  based  on 
disability.  The  form  will  be  used  for 
initial  determinations  of  eligibility,  in 
appeals  and  in  initial  continuing 
disability  reviews.  The  respondents  are 
State  DDS  offices. 

Number  of  Respondents:  1,066,000. 

Frequency  of  Response:  1 . 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  355,333 
hours. 

To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  her  at  the  address  listed 
below.  Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB),  Office  of  Management  and 
Budget,  OIRA,  Attn:  Laura  Oliven. 
New  Executive  Office  Building,  Room 
10230,  725  17th  St..  NW.  Washington, 
D.C  20503 

(SSA),  Social  Security  Administration, 
DCFAM,  Attn:  Judith  T.  Hasche.  6401 
Security  Blvd.  l-A-21  Operations 
Bldg..  Baltimtxe,  MD  21235 


Dated:  February  5, 1997. 
Frednick  W.  Brkkenkamp. 

Team  Leader.  FMRCT.  Social  Security 

Administration. 

[FR  Doc  97-3343  Filed  2-11-97;  8:45  am) 
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Supplementary  Agreement  on  Social 
Security  Between  ttie  United  States 
and  Austria;  Entry  Into  Force 

The  Commissioner  of  Social  Security 
gives  notice  that  a  supplementary 
agreement  entered  into  force  on  January 
1, 1997,  which  amends  the  Social 
Security  agreement  between  the  United 
States  (U.S.)  and  Austria  that  has  been 
in  effect  since  November  1, 1991.  The 
supplementary  agreement,  which  was 
signed  on  October  5, 1995,  was 
concluded  pursuant  to  section  233  of 
the  Social  Security  Act. 

The  supplementary  agreement 
amends  the  original  agreement  to 
update  and  clarify  several  of  its 
provisions.  The  most  important  of  these 
amendments  introduces  a  new  method 
of  computing  Austrian  benefits  under 
the  agreement.  The  new  computation 
method  replaces  a  provision  in  the 
original  agreement  that  would  have 
resulted  in  reduced  Austrian  Social 
Security  benefits  for  certain  individuals 
who  have  divided  their  careers  between 
the  U.S.  and  Austria.  This  reduction 
provision  was  scheduled  to  take  effect 
on  November  1. 1996  (5  years  after  the 
effective  date  of  the  original  agreement) 
but,  as  a  result  of  the  supplementary 
agreement,  it  will  not  be  implemented. 

Individuals  who  wish  to  obtain  copies 
of  the  supplementary  agreement  or  want 
general  information  about  its  provisions 
may  write  to  the  Social  Security 
Administration,  Office  of  International 
Policy,  Post  Office  Box  17741, 
Baltimore.  Maryland  21235.  Individuals 
who  wish  to  obtain  information  about 
how  the  new  computation  method  will 
affect  their  Austrian  benefits  should 
write  to  the  Main  Association  of 
Austrian  Social  Insurance  Agencies 
(Hauptverband  der  Oesterreichischen 
Sozialversichenmgstraeger), 
Kundmanngasse  21, 1030  Vienna, 
AUSTTUA. 

Dated:  February  3, 1997. 
Shirley  S.  dialer. 
Commissioner  of  Social  Security. 
(FR  Doc  97-3468  Filed  2-11-97;  8:45  am) 
an  mm  oooc  mo  ji  p 


•17  CFR  200.30-3(aXl2). 


DEPARTMENT  OF  TRANSPORTATION 

Offlce  Of  the  Secretary 

Application  of  Jim  Air,  Inc.  for  New 
Certificate  Authority 

AQENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  97-2-3),  Dockets  OST-06-1676. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Jim  Air, 
Inc.,  fit.  willing,  and  able,  and  (2) 
awarding  it  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
interstate  scheduled  air  transportation 
of  persons,  property,  and  maU. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
02-28-97. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-9&-1676  and  addressed  to  the 
Department  of  Transportation  Dockets 
(SVC-120.30,  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  S.W.,  Washington.  D.C. 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Kathy  Lusby  Cooperstein,  Air  Carrier 
Fitness  Division  (X-56,  Room  6401), 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  S.W..  Washington.  D.C. 
20590.  (202)  366-2337. 

Dated:  February  7. 1997. 
Cliarles  A.  Hmnicutt, 

Assistant  Secretary  for  International  and 
Aviation  Affairs. 

IFR  Doc.  97-3511  Filed  2-11-97;  8:45  am] 
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White  House  Commission  on  Aviation 
Safety  and  Security;  Open  Meeting 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  White  House 
Commission  on  Aviation  Saiiety  and 
Security  will  hold  its  final  meeting  to 
discuss  aviation  safety  and  security 
issues.  Part  of  the  meeting  is  open  to  the 
public  and  part  is  not.  This  meeting 
supplements  the  open  meeting  already 
announced  for  February  12, 1997  in  the 
Commerce  Department  Auditorium. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  February  11. 1997.  fivMn  9:00 
AM  to  5:00  PM. 

ADDRESSES:  The  meeting  will  take  place 
in  the  GSA  Auditorium.  18th  &  F 
Streets,  NW.,  Wadiington.  DC 
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FOR  FURTHER  MFORMATION  CONTACT: 
Richard  K.  Pemberton,  Administrative 
Officer,  Room  6210.  GSA  Headquarters. 
18th  &  F  Streets,  NW..  Washington.  DC 
20405;  telephone  202-501-3863; 
telecopier  202-501-6160. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  use  Appendix),  DOT  gives  notice  of 
a  meeting  of  the  \Aliiite  House 
Commission  on  Aviation  Sfifety  and 
Security  ("Commission").  The 
Commissicm  was  established  by  the 
President  to  develop  advice  and 
recommendations  on  ways  to  improve 
the  level  of  dvil  aviation  safety  and 
security,  both  domestically  and 
internationally.  The  principal  purpose 
of  the  meeting  on  February  11  and  12 
is  to  formulate  the  Commission's  final 
recommendations  to  the  President. 

The  portion  of  the  meeting  from  9:00 
AM-2:00  PM.  during  which  the 
Commissioners  will  formulate  their 
recommendations  on  measures  to 
improve  aviation  security,  will  be 
clcKied  to  the  public  piusuant  to  the 
following  exemptions  in  the 
Government  in  the  Sunshine  Act,  which 
apply  to  public  meetings  under  the 
Federal  Advisory  Committee  Act: 

Exemption  1:  Classified  information. 
In  order  propwly  to  formulate  their 
reconunendations,  the  Commissioners 
may  need  to  discuss  or  refer  to 
information  properly  classified  in  the 
interest  of  national  security,  which  may 
not  be  done  in  public. 

Exemption  3:  Information  exempted 
from  public  disclosure  by  some  other 
statute.  Under  49  USC  40119(b),  the 
Administrator  of  the  Federal  Aviation 
Administration  (FAA)  may  prohibit 
public  disclosiire  of  certain  categories  of 
information  relating  to  aviation  security, 
if  disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  reveal  company  confidential 
information,  or  create  a  risk  to  the  safety 
of  individuals  traveling  in  inter-  or 
intra-state  air  transportation.  These 
categories  are  described  at  14  CFR  Part 
191.  Such  information  will  be  discussed 
or  referred  to  at  the  meeting. 

Exemption  4:  Company  confidential 
information.  There  is  competition  in  the 
aviation  industry  in  many  forms:  among 
carriers,  among  equipment 
manufacturers,  and  among  software 
manufecturers,  among  others.  Public 
discussion  of  some  of  these  matters 
coxild  violate  18  USC  1905,  which 
makes  it  a  crime  to  reveal  improperly 
company  confidential  information  that 
has  come  into  the  possession  of  the 
Government. 

Exemption  9:  Premature  disclosure 
¥fould  lead  to  frustration  of  proposed 


agency  action.  The  final 
recommendations  of  the  Commission 
have  not  been  formulated;  it  is  possible, 
however,  that  public  knowledge  of  some 
of  the  security  reccMnmendations  may 
finstrate  their  acceptance  and 
implementation  by  the  FAA  and  other 
agencies.  The  Commission  is  authorized 
to  protect  against  this  possibility. 

Limited  seating  for  the  public  portion 
of  the  meeting  is  available  on  a  first- 
come,  first-served  basis.  The  public  may 
submit  written  comments  to  die 
Commission  at  any  time;  comments 
should  be  sent  to  Mr.  Pemberton  at  the 
address  and  telecopier  number  shown 
above. 

Issued  in  Washington,  DC  on  February  6, 
1997. 

Nanqr  E.  McFadden, 

General  Counsel.  Department  of 

Transportation. 

(FR  Doc  97-3444  Filed  2-11-97;  8:45  am) 
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Federal  Aviation  Administration 

Advisory  Circular  20-139,  Commercial 
Assistance  During  Construction  of 
Amateur-Built  Aircraft 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  Advisory  Circular  20- 
139,  Commercial  Assistance  During 
Construction  of  Amateur-Built  Airoaft. 
Advisory  Circular  20-139  provides 
information  and  guidance  concerning  an 
acceptable  means,  but  not  the  only 
means,  of  demonstrating  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  Part  21, 
Certification  Procedures  for  Products 
and  Parts.  It  is  directed  to  persons 
involved  in  the  construction  of  amateur- 
built  aircraft,  the  manufactiuer  of  kits 
designed  to  be  assembled  into  aircraft 
by  amateur-bmlders,  builders  of  aircraft 
febricated  from  plans  for  certification  as 
amateur-built,  and  persons  providing 
assistance  to  amateur-builders. 

ADDRESSES:  Copies  of  AC  20-139  can  be 
obtained  fixim  the  following:  U.S. 
Department  of  Transportation, 
Subsequent  Distribution  Office,  M- 
483.6,  Ardmore  East  Business  Center. 
3341  Q  75th  Avenue,  Landover,  MD 
20785. 


-   Issued  in  Washington,  DC,  on  April  3. 
1996. 

Frank  P.  Pasktowicz, 

Acting  Manager,  Production  and 
Airworthiness  Certification  Division. 
|FR  Doc.  97-3506  Filed  2-11-97;  8:45  am) 
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Receipt  of  Noise  CompatitXIIty 
Program  and  Request  for  Review  for 
l.auglilin  Bullhead  Intemationai 
Airport.  Bullhead  City.  AZ 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  aimounces  that  it 
is  reviev^ong  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Laughlin  Bullhead 
Intemationai  Airport,  Bullhead  Qty, 
Arizona,  under  the  provisions  of  Tide  I 
of  the  Aviation  Safc^  and  Noise 
Abatement  Act  of  1979  (Public  Law  96- 
193)  (hereinafter  referred  to  as  "the 
Act")  and  14  CFR  Part  150  by  the 
Mohave  County  Airport  Authority,  Inc. 
This  program  was  submitted  subsequent 
to  a  determination  by  the  FAA  that  the 
associated  noise  ex{x>sure  maps, 
submitted  under  14  CFR  Part  150  for 
Laughlin  Bullhead  Intemationai 
Airport,  were  in  compliance  with  ~ 
appUcable  requirements  effective  July  9, 

1996.  The  proposed  noise  compatibility 
program  will  be  approved  or 
disapproved  on  or  before  October  13, 
1997. 

EFFECTIVE  DATE:  The  effective  date  of  the 
start  of  FAA's  review  of  the  noise 
compatibiUty  program  is  February  14, 

1997.  The  public  comment  period  ends 
April  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  B.  Lieber,  Airport  Planner, 
AWP-611.1,  Planning  Section.  Westem- 
Pacific  Region,  Federal  Aviation 
Administration.  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CaUfomia  90009-2007.  Telephone  (310) 
725-3614.  Street  Address:  15000 
Aviation  Boulevard,  Hawthorne, 
California  90261.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  Laughlin 
Bullhead  Intemationai  Air{>ort  which 
will  be  approved  or  disapproved  on  or 
before  October  13, 1997.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
cx>mment. 
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An  airport  operator  ^o  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measiues  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  FAA  formally  received  the  noise 
compatibility  program  for  Laughlin 
Bullhead  International  Airport,  effective 
on  December  4, 1996.  It  was  requested 
that  the  FAA  review  this  material  and 
that  the  noise  mitigation  measures,  to  be 
implemented  jointly  by  the  airport  and 
surrounding  communities,  be  approved 
as  a  noise  compatibility  program  under 
section  104(b]  of  the  Act.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program, 
llie  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  October  13, 
1997. 

The  FAA's  detailed  evaluation  will  be 
conducted  imder  the  provisions  of  14 
CFRPart  150.  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional- noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  &ctors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibiUty  program  are  available  for 
examinati(Hi  at  the  following  locations: 
Federal  Aviation  Administration, 

National  Headquarters,  800 

Independence  Avenue,  SW.,  Room 

617,  Washington,  DC  20591 
Federal  Aviation  Administration, 

Westem-Padfic  Region  Office,  15000 

Aviation  Boulevard.  Room  3012. 

Hawthorne,  California  90261 
Mr.  Norm  Hicks,  Executive  Director  & 

Chief  Operating  Officer,  Laughlin 

Bullhead  International  Airport,  600 


Highway  95,  Bullhead  Qty.  Arizcma 
86429. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Hawthorne,  CalifcHmia,  on 
January  28, 1997. 

HennanCBliM, 

Manager,  Airports  Division.  Western-Pacific 
Region,  AWP-600. 

[PR  Doa  97-3405  Filed  2-11-97;  8:45  am] 
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Approval  of  Noise  Compatibility 
Program;  Riverside  iykinlcipal  Airport, 
Riverside.  CA 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Notice  Compatibility 
Program  submitted  by  the  city  of 
Riverside,  California,  under  the 
provisicms  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Public  Law  96-193)  and  14  CFR  Part 
150.  These  findings  are  made  in 
recognition  of  the  description  of  Federal 
and  nonfederal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 
September  12, 1995  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  the  dty  of  Riverside, 
Cahfomia,  under  Part  150  were  in 
compliance  with  applicable 
requirements.  On  January  3, 1997.  the 
Associate  Administrator  for  Airports 
approved  the  Riverside  Mimidpal 
Airport  Noise  Compatibility  Program. 
All  fourteen  (14)  of  the  program 
elements  were  approved.  Six  (6) 
elements  were  approved  as  a  voluntary 
measure,  seven  (7)  elements  were 
approved  outright,  and  one  (1)  element 
was  approved  subject  to  confirmation  of 
a  detailed  acoustical/design  study  to 
confirm  the  benefits  of  a  noise  barrier 
and  refinement  of  the  barrier's  location. 

EFFECTIVE  DATE:  The  efiiactive  date  of  the 
FAA's  approval  of  the  Riverside 
Munidpal  Airport  Noise  compatibility 
program  is  January  3, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Lieber,  Airport  Planner, 
Airports  Division,  AWP-611.1,  Federal 
Aviation  Administration,  Westem- 
Padfic  Region.  Mailing  address:  P.O. 
Box  92007,  Wordway  Postal  Center,  Los 
Angeles,  California  90009-2007. 
Telephone:  (310)  725-3614.  Street 
address:  15000  Aviation  Boulevard, 
Hawthorne,  California  90261. 


Dociuaents  reflecting  this  FAA  action 
may  be  reviewed  at  this  location. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  Noise 
Compatibility  Pn^ram  for  the  Riverside 
Munidpal  Airport,  effective  January  3, 
1997. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map,  may 
submit  to  the  FAA,  a  Noise 
Compatibility  Pro^^m  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consiiltation  with  interested  and 
affected  parties  induding  local 
communities,  government  agendes. 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  resped  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  meastired 
according  to  the  standards  expressed  in 
Part  150  of  the  Ad  and  is  limited  to  the 
following  determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  imdue  burden  on  interstate  or  foreign 
commerce,  tmjtistly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  effident 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 
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Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  Part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
State,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  Federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
office  in  Hawthorne,  California. 

The  city  of  Riverside,  California, 
submitted  to  the  FAA  on  July  6, 1995, 
the  Noise  Exposure  Maps,  descriptions, 
and  other  dociunentation  produced 
during  the  noise  compatibility  planning 
study  conducted  fitim  May  1994 
through  July  1995.  The  Riverside 
Municipal  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  September  12, 1995. 
Notice  of  this  determination  was 
published  in  the  Federal  Register  on 
September  22, 1995. 

The  Riverside  Mimicipal  Airport 
study  contains  a  proposed  Noise 
Compatibility  Program  comprised  of  ^ 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from  the  date 
of  study  completion  to  the  year  1999.  It 
was  requested  that  the  FAA  evaluate 
and  approve  this  material  as  a  Noise 
Compatibihty  Program  as  described  in 
Section  104(b)  of  the  Act.  The  FAA 
began  its  review  of  the  program  on  July 
8, 1996  and  was  required  by  a  provision 
of  the  Act  to  approve  or  disapprove  the 
program  within  180  days  (other  than  the 
use  of  new  flight  procedures  for  noise 
control).  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  shall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
fourteen  (14)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Associate 
Administrator  for  Airports  effective 
January  3, 1997. 


All  fourteen  (14)  of  the  program 
elements  were  approved.  The  following 
six  (6)  elements  were  approved  as 
voluntary  measures:  Continue 
designation  of  Runway  09/27  as  the 
preferential  nmway;  continue  IFR 
departure  turns  over  the  Santa  Ana 
River  for  Runway  27  IFR  departures; 
continue  the  use  of  heUcopter  training 
pattern  procedures  north  of  the  airport; 
encourage  the  use  of  AOPA  Noise 
Awareness  Steps  and  NBAA  noise 
abatement  departure  and  arrival 
procediu-es;  encourage  the  use  of  the 
Sears  store  as  a  visual  fix  for  Rim  way  27 
VFR  approaches;  require  that  propeller 
aircraft  conduct  pre-flight  run-ups  on 
Taxiway  C,  at  the  end  of  Runway  27.  be 
oriented  to  a  315  degree  heading 
whenever  possible.  The  following  seven 
(7)  elements  were  approved  outright: 
Amend  the  General  Plan  to  establish 
airport  noise  compatibility  standards: 
designate  land  on  the  east  side  of 
Hillside  Avenue  (on  runway  centerline) 
for  open  space  on  the  General  Plan; 
promote  informal  means  of  providing 
fair  disclosine  of  potential  noise 
impacts  in  airport  area;  maintain  system 
for  receiving  and  responding  to  noise 
complaints;  publish  a  pilot  guide; 
review  Noise  Compatibility  Plan 
implementation;  and,  update  the  Noise 
Exposiue  Maps  and  Noise  Compatibility 
Program  as  necessary  on  an  ongoing 
basis.  One  (1)  element  was  approved 
upon  confirmation  of  a  detailed 
acoustical/design  study  to  confirm  the 
benefits  of  a  noise  barrier  and 
refinement  of  the  barrier's  location. 

These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  January  3, 1997.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  FAA  office  listed  above 
and  at  the  administrative  offices  of  the 
city  of  Riverside,  California. 

Issued  in  Hawthorne,  California,  on 
January  27, 1997. 

Herman  C.  Bliss, 

Manager.  Airports  Division,  A  WPSOO, . 
Western-Pacific  Region. 
[FR  Doc.  97-3406  Filed  2-11-97;  8:45  am] 
BILIJNQ  CODE  4t10-13-M 


[Summary  Notlc*  No.  PE-«7-e] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 


ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fit>m  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  18, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200).  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmtsdfaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202)  267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9781  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  1 1). 

Issued  in  Washington.  DC.  on  February  6, 
1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  28794. 

Petitioner:  Atlantic  Southwest 
Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.313(f)  and  (g). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  operate  its  63 
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Embraer  EMB-120  aircraft  under  part 
121  with  key  locks  not  meeting  the 
standards  required  for  part  121 
operations  for  a  temporary  period  until 
June  1, 1997,  when  die  replacement 
locks  required  by  part  121  can  be 
obtained  from  the  supplier  and  installed 
in  the  aircraft 

[FR  Doc  97-3404  Filed  2-11-97;  8:45  am] 

HLLMO  COOC  4*1»-13-M 


(Summary  Notice  No.  PE-e7-7] 

Pvtitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  statiis  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  March  4, 1997. 
AOOfiESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

bidependence  Avenue,  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  nprmcmts@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 50, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  MFORMATKM  CONTACT:  Fred 
Haynes  (202)  267-3939  or  Angela 
Anderson  (202)  267-9681,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 


Administration,  800  Indepmidence 
Avenue,  SW.,  Washington.  DC  20591. 
This  notice  is  publisned  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  February  6, 
1997. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Disposition  of  Petitions 

Docket  No.:  25245. 

Petitioner:  Department  of  the  Air 
Force. 

Sections  of  the  FAR  Affected:  14  CFR 
91.215(b). 

Description  of  ReUef  Sought:  To 
permit  the  Department  of  the  Air  Force 
to  conduct  certain  military  training 
flight  operations  in  designated  airspace 
above  10,000  feet  above  mean  sea  level 
(MSL)  without  being  required  to  operate 
the  aircraft  transpondera.  Grant, 
December  31. 1996,  Exemption  No. 
4633F. 

Docket  No.:  27396. 

Petitioner:  Northwest  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.401(c),  121.433(c)(l)(iii),  121.440(a), 
121.441  (a)(1)  and  (b)(1).  Appendix  F  to 
part  121,  {md  Special  Federal  Aviation 
Regulation  (SFAR)  No.  58,  paragraph 
6(b)(3)(ii)(A). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  combine 
reciurent  flight  and  groimd  training  and 
proficiency  checks  for  NWA's  flight 
crewmembers  in  a  single  annual 
training  and  proficiency  evaluation 
program  and  meet  the  line  check 
requirements  of  §  121.440(a)  and  SFAR 
No.  58  through  an  FAA  approved 
alternative  line  check  program.  Grant, 
December  26, 1996,  Exemption  No. 
581  SB. 

Docket  No.:  28097. 

Petitioner:  Columbia  Helicopters,  Inc. 

Sections  of  tiie  FAR  Affected:  14  CFR 
133.19(a)(3)  and  133.51. 

Description  of  ReUef  Sought:  To 
permit  the  petitioner  to  conduct 
external-load  operations  in  the  United 
States  using  Canadian-registered 
rotorsraft.  Grant,  December  30,  1996, 
Exemption  No.  6045 A. 

Docket  No.:  28397. 

Petitioner:  Tulsa  Technology  Center. 

Sections  of  the  FAR  Affected:  14  CFR 
65.17(a),  65.19(b),  65.75  (a)  and  (b). 

Description  of  Relief  Sought: 

To  permit  Tulsa  Technology  Center 
to:  1.  Administer  the  FAA  oral  and 
practical  tests  to  students  at  times  and 
places  identified  in  TTC's  Operations 
Handbook. 

2.  Conduct  oral  and  practical 
mechanic  tests  as  an  integral  part  of  the 


education  process  rather  than 
conducting  the  tests  upon  students' 
successful  completion  of  the  mechanic 
written  tests; 

3.  Approve  students  for  retesting 
within  30  days  after  failure  without 
requiring  a  signed  statement  certifying 
that  additional  instruction  has  been 
given  in  the  failed  area;  and 

4.  Administer  the  AMG  written  test  to 
students  immediately  following 
successful  completion  of  the  general 
curriculum,  prior  to  meeting  the 
experience  requirements  of  §  65.77. 
Grant,  January  10,  1997,  Exemption  No. 
6569. 

Docket  No.:  26677. 

Petitioner:  Bulldog  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
133.43  (a)  and  (b). 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  use  its  helicopters  to 
perform  external  load  operations  for  the 
purpose  of  conducting  human  aerial 
performances,  without  using  an 
approved  extemal-load-attaching  means 
or  an  approved  quick-release  device. 
Grant,  December  26, 1996,  Exemption 
No.  6563. 

Docket  No.:  26706 

Petitioner:  National  Warplane 
Museum. 

Sections  of  the  FAR  Affected:  14  CFR 
91.315. 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  carry  passengers 
on  local  flights  for  compensation  or  hire 
in  its  limited  category  Boeing  B-17 
aircraft  (B-17)  in  support  of  the 
petitioner's  fundraising  efforts.  Grant, 
December  27, 1996,  Exemption  No. 
6565. 

Docket  No.:  28709. 

Petitioner:  William  L.  Hale. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  conduct  certain 
flight  instruction  and  simulated 
instrument  flights  to  meet  recent 
instrument  experience  requirements  in 
certain  Beechcraft  airplanes  equipped 
with  a  functioning  throwover  control 
wheel  in  place  of  functioning  dual 
controls.  Grant,  December  27, 1996, 
Exemption  No.  6564. 

Docket  No.:  26711. 

Petitioner:  Trans  World  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434{c)(l)(u). 

Description  of  Relief  Sought:  To 
permit  Trans  World  Airlines,  Inc.,  to 
substitute  a  qualified  and  authorized 
check  airman  for  an  FAA  inspector  to 
observe  a  qualifying  pilot  in  command 
(PIC)  while  that  PIC  is  performing 
prescribed  duties  during  at  least  one 
flight  leg  that  includes  a  takeoff  and  a 
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landing  when  completing  initial  or 
upgrade  training.  Grant,  December  26. 
1996.  Exemption  No.  6562. 

fFR  Doc  97-3410  Filed  2-11-97;  8:45  am] 
BILUNQ  CODE  4»10-1VM 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Ciiarge  (PFC)  at 
Rapid  City  Regional  Airport,  Rapid 
City,  SO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Rapid  Qty 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Lawr  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  14, 1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Bismarck  Airports 
District  Office.  2000  University  Drive. 
Bismarck,  North  Dakota  58504.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  William  E.  Bacon, 
Executive  Director,  of  the  Rapid  Qty 
Regional  Airport  at  the  following 
address:  Rapid  Qty  Regional  Airport, 
4550  Terminal  Road,  Suite  102,  Rapid 
City,  Soudi  Dakota  57701-8706. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Rapid  City. 
Regional  Airport  under  section  158.23 
of  part  1258. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Irene  R.  Porter,  Manager,  Bismarck 
Airports  District  Office,  2000  University 
Drive,  Bismarck,  North  Dakota  58504, 
(701)  250-4385.  The  appUcation  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Rapid  City  Regional  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 


101-508)  and  Part  158  of  the  Federal 
Aviation  Regxilations  (14  CFR  Part  158). 

On  January  31, 1997,  the  FAA 
determined  that  the  appUcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Rapid  City  Regional 
Airport  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  May 
13,  1997. 

The  following  is  ahrief  overview  of 
the  application. 

PFC  application  number:  97-01-C- 
00-RAP. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1, 1997. 

Proposed  charge  expiration  date: 
December  31, 1999. 

Total  estimated  PFC  revenue: 
$1,109,115.00. 

Brief  description  of  proposed 
project(s):  Airport  Planning  Studies; 
PFC  Application;  RehabiUtate  Runway 
14/32;  Taxiway  Rehabilitation;  Airport 
Equipment;  Airport  Safiety/Security; 
Land  Acquisition;  Pilot  Controlled 
Lighting;  Grade  Runway  14  Overrun; 
Air  Safety/Security;  Sand  Storage 
Building;  Exit  Road  Rehabilitation; 
Overlay  GA  Apron;  Airfield  Equipment; 
Emergency  Power  System;  Snow 
Equipment;  Airport  Planning;  Overlay 
Ramp. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  Filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
Usted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcation  in  ]}erson  at  the  Rapid  Qty 
Regional  Airport. 

Issued  in  Des  Plaines,  lUinois,  on  February 
5. 1997. 

Benito  De  Leon, 

Manager,  Planning  and  Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
(PR  Doc.  97-3505  Filed  2-11-97;  8:45  am) 

BiLUNG  CODE  4«1I>-13-M 


National  Highway  Trafflc  Safety 
Administration 

Discretionary  Cooperative  Agreements 
to  Support  the  Demonstration  and 
Evaluation  of  Safe  Communities 
Programs 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Annotmcement  of  discretionary 
cooperative  agreements  to  support  the 
demonstration  and  evaluation  of  Safe 
Communities  Programs 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
announces  the  second  year  of  a 
discretionary  cooperative  agreement 
program  to  demonstrate  and  evaluate 
the  effectiveness  of  the  Safe 
Communities  concept  for  traffic  safety 
initiatives.  The  Safe  Communities 
program  offers  communities  a  new  way 
to  control  traffic  injuries.  This  approach 
recognizes  that  traffic-related  deaths  and 
injiuies  are  primarily  a  local  community 
problem  that  is  best  solved  at  the  local 
level.  The  Safe  Communities  program 
adopts  a  comprehensive  injury  control 
approach  to  address  traffic  injury 
problems.  Recognizing  that  traffic 
fatalities  are  only  a  small  part  of  the 
total  traffic  injury  problem.  Safe 
Communities  focuses  on  non-fatal 
injuries  as  weU  as  fatal  injuries  to  define 
the  traffic  safety  problem,  and  asks  who 
is  paying  the  costs  of  the  injuries.  Four 
characteristics  define  the  Safe 
Commimities  approach:  Data  analysis  of 
crash  and  injiuy  data  bases  (and  Unkage 
where  possible),  expanded  partnerships, 
citizen  involvement  in  setting  priorities, 
and  movement  towards  an  integrated 
and  comprehensive  injury  control 
system. 

In  1996  under  Phase  I  of  this 
demonstration  and  evaluation  program, 
cooperative  agreements  were  awarded  to 
the  Greater  Dallas  Injury  Prevention 
Program  and  the  East  Carolina 
University /Eastern  CaroUna  Injury 
Prevention  Program.  This  notice  solicits 
appUcations  from  pubUc  and  private, 
non-profit,  and  non-for-profit 
organizations,  governments  and  their 
agencies,  or  a  consortium  of  these 
organizations  that  are  interested  in 
developing,  implementing  and 
evaluating  the  Safe  Communities 
approach  in  their  community.  The 
funds  from  this  program  may  only  be 
used  to  support  traffic  safety  activities 
within  the  larger  context  of  community 
injury  control  efforts.  Private 
contractors,  working  on  behalf  of 
community  groups  are  not  eUgible  to 
apply.  Preference  will  be  given  to  those 
appUcations  which  help  NHTSA  meet 
its  needs  to  obtain  geographic  diversity, 
urban/rural  mix,  diversity  in  lead 
organization(s);  potential  for  repUcation 
in  other  communities,  and/or  other 
factors  deemed  relevant  by  NHTSA. 

NHTSA  anticipates  awarding  two  (2) 
demonstration  and  evaluation  projects 
for  a  period  of  three  years  each  as  a 
result  of  this  announcement. 
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DATES:  Applications  must  be  received  at 
the  office  designated  below  by  3:00  PM 
on  or  before  May  1, 1997. 
AOORESSCS:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Administration.  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Amy  Poling,  400  7th  Street, 
S.W.,  Room  5301.  Washington.  D.C. 
20590.  All  applications  submitted  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  Program  No. 
DTNH22-97-H-05108.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
FOR  FURTHER  MFORMATtON  CONTACT: 
General  administrative  questions  along 
with  requests  for  copies  of  the  OMB 
Standard  Form  424-Application  for 
Federal  Assistance  and  Certified 
Assurances  may  be  directed  to  Amy 
Poling,  Office  of  Contracts  and 
Procurement.  All  questions  and  requests 
may  be  directed  by  e-mail  at 
apoling@nhtsa.dot.gov  or,  if  necessary, 
at  202-366-9552.  Programmatic 
questions  relating  to  this  cooperative 
agreement  program  should  be  directed 
to  Barbara  Sauers,  Traffic  Safety 
Programs,  NHTSA,  NTS-22  400  7th 
Street,  S.W.,  Washington,  D.C.  20590,  by 
e-mail  at  bsauersOnhtsa.dot.gov  or,  if 
necessary,  at  202-366-0144.  NHTSA 
intends  to  post  this  Federal  Register 
Annoimcement  and  OMB  Standard 
Form  424  on  the  NHTSA  home  page  at 
http7/www.nht8a.dot.gov  under 
"What's  Hot". 

SUPPLEMENTARY  INFORMATION: 

Background 

The  past  several  decades  witnessed 
dramatic  advances  in  medical  care  and 
shifts  in  health  behaviors.  Despite  the 
advances,  injuries  remain  a  major  health 
care  problem,  and  the  leading  cause  of 
death  for  persons  from  age  1  to  44. 
Fatahties,  however,  are  only  a  small  part 
of  the  total  injury  picture.  For  each 
injury-related  death,  there  are  19  injury 
hospitahzations  and  over  300  injuries 
that  require  medical  attenticm.  These 
Lnjuhes  account  for  almost  10  percent  of 
all  physician  office  visits  and  38  percent 
of  all  emergency  department  visits.  For 
an  individual,  these  injuries  can  vastly 
diminish  quahty  of  life.  For  society, 
injuries  pose  a  significant  drain  on  the 
health  care  system,  incurring  huge 
treatment,  acute  care  and  rehabilitation 
costs. 

Motor  vehicle  injuries,  in  particular, 
are  the  leading  cause  of  all  injury  deaths 
and  the  leading  cause  of  deatjfi  for  each 
age  from  5  through  27.  Motor  vehicle- 
related  injuries  are  the  principal  cause 
of  on-the-job  fetalities.  and  the  third 


largest  cause  of  all  deaths  in  the  U.S. 
Only  heart  disease  and  cancer  kill  more 
people.  However,  far  more  people  are 
injured  and  survive  motor  vehicle 
crashes  than  die  in  these  crashes.  In 
1995,  for  example,  while  over  41,000 
persons  were  killed  in  motor-vehicle 
related  incidents  and  almost  3.4  million 
were  injured.  These  injured  persons 
often  required  medical  care  and  many 
required  long-term  care.  The  costs  of 
these  injuries  are  enormous,  over  $150.5 
bilUon  each  year  in  economic  costs  and 
$17  billion  in  medical  costs. 

The  vast  majority  of  these  injuries  and 
deaths  are  not  acts  of  fate,  but  are 
predictable  and  preventable 
occiurences.  Injury  patterns,  including 
traffic-related  injury  patterns,  vary  by 
age  group,  gender,  and  cultural  group. 
There  are  also  seasonal  and  geographic 
patterns  to  injury.  Once  the  populations, 
types  and  locations  of  crashes  and 
causes  of  injuries  that  are  associated  in 
the  community  with  increased  severity 
and  high  costs  are  identified, 
interventions  can  be  designed  to  address 
these  factors  specifically. 

Safe  Communities:  A  New  Generation  of 
Community  Programs 

American  traffic  safety  advocates  have 
traditionally  worked  in  partnerships 
with  many  organizations  and  groups  to 
achieve  a  successful,  long  and 
estabUshed  history  in  preventing  and 
reducing  traffic-related  injuries  and 
fetaUties.  For  over  15  years,  commimity- 
based  traffic  safety  programs  have  been 
and  remain  an  effective  means  for 
identifying  local  crash  problems  and 
providing  local  solutions. 

Building  on  past  success,  the  Safe 
Communities  program  offers 
communities  a  new  way  to  control 
traffic  injuries.  This  approach 
recognizes  that  traffic-related  deaths  and 
injuries  are  primarily  a  local  community 
problem.  Effective  preventive  efforts 
require  a  coordinated  approach 
involving  Federal,  State  and  local 
oi^anizations.  The  Safe  Communities 
approach  adopts  a  comprehensive 
injury  control  model  to  address  traffic 
injiuy  problems  within  the  context  of  all 
injuries.  Recognizing  that  traffic 
fatalities  are  only  a  small  part  of  the 
total  traffic  injury  problem.  Safe 
Communities  focus  on  fatal  and  non- 
fatal injuries  (as  opposed  to  only 
fetalities)  to  define  the  traffic  safety 
problem,  and  ask  who  is  paying  the 
costs  of  the  injuries.  Safe  Commimities 
recognize  the  importance  of  citizens  in 
identifying  community  problems  and 
solutions,  as  well  as  the  importance  of 
partnerships  in  implementiiag  solutions 
to  community  problems. 


The  Safe  Communities  approach 
represents  an  evolutionary  (rather  than 
revolutionary)  way  in  which  community 
programs  are  established  and  managed. 
Four  characteristics  define  the  Safe 
Communities  approach:  Data  analysis  of 
crash  and  injury  data  bases  (and  Ikikage 
where  possible),  expanded  partnerships, 
citizen  involvement  in  setting  priorities, 
and  movement  towards  an  integrated 
and  comprehensive  injury  control 
system.  Each  of  these  characteristics  is 
described  below. 

Analysis  of  Multiple  Data  Bases  is 
critical  to  Safe  Communities  because 
addressing  traffic-related  injuries 
suggests  that  not  only  fatalities  are 
reduced,  but  injuries  and  health  care 
costs  as  well.  This  shift  frtim  an 
emphasis  on  fetalities  to  one 
emphasizing  injuries  and  cost  reduction 
means  that  different  data  bases  need-to 
be  identified.  Police  crash  reports  tell 
only  part  of  the  story.  Analysis  of  data 
bom  health  departments,  hospitals. 
EMS  providers,  business,  rehabilitation 
programs,  and  insiu'ance  companies 
helps  project  managers',  community 
leaders'  and  others'  understanding  of 
the  magnitude  and  consequences  of 
traffic  injuries  and  monitoring  progress 
in  reducing  the  problem.  Even  more 
effective  is  data  linkage  which  can 
provide  opportiwities,  for  example,  to 
identify  when  and  where  young  people 
in  the  community  drink  and  drive,  their 
risk  for  impaired  driving  which  result  in 
crashes,  the  types  of  injiiries  which 
occur,  and  how  much  these  injuries  cost 
the  community  compared  to  other  types 
of  injuries  caused  by  young  people  who 
drink.  Thus,  coimtermeasures  can  be 
designated  to  address  these  risk  factors 
(e.g.,  traffic  safety  and  violence 
prevention  efforts  can  join  forces  to 
reduce  youth  access  to  alcohol). 

Expanded  partnerships  are  important 
to  solve  local  injury  problems 
effectively  throiigh  comprehensive  and 
collaborative  strategies.  Traffic  safety 
advocates  have  long  recognized  that 
traffic  problems  are  too  complex  and 
resources  too  limited  for  them  to  solve 
in  isolation.  As  a  result,  over  the  years, 
the  traffic  safety  community  has  worked 
with  law  enforcement,  emergency 
medical  sovices,  local  government, 
schools,  courts,  business,  health 
departments,  and  community  and 
advocacy  organizations  to  reduce  traffic 
injuries.  Safe  Communities  continue  to 
woik  with  these  existing  partners,  but 
also  seek  to  expand  the  partnership  base 
to  involve  actively  the  medical,  acute 
care  and  rehabilitation  communities. 
These  groups,  which  have  traditionally 
been  focused  on  treating  disease,  need 
to  be  engaged  as  integral  partners  in 
preventing  injuries. 
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Safe  Communities  enlist  bxisiness  and 
employers  as  full  partners  in 
commimity  injury  prevention  activities. 
Employers  need  to  understand  how 
traffic-related  injuries  contribute  to  their 
overall  costs,  and  how  participation  in 
community-wide  injury  prevention 
efibrts  can  help  them  reduce  their  own 
costs  due  to  motor  vehicle  injuries. 
Through  i>artnerships  and  collaboration. 
Safe  Commimities  spread  program 
ownership  and  delivery  systems 
throughout  the  community.  Finally, 
Safe  Communities  provide  an 
opportimity  for  traditional  traffic  safety 
partners — such  as  law  enforcement  and 
schools — to  understand  better  the 
linkages  among  risk-taking  behaviors. 
For  example,  individuals  who  commit 
traffic  o£Fenses  may  also  be  involved 
with  other  kinds  of  problem  or  illegal 
behaviors. 

Citizen  involvement  and  input  are 
essential  to  establish  community 
priorities  for  identified  problems.  Town 
meetings  and  other  teclmiques  are 
routinely  used  to  solicit  wide-spread 
citizen  input  and  feedback  about 
commimity  injury  problems.  Qtizens 
are  actively  involved  identifying, 
designing  and  implementing  solutions 
to  their  injury  problems.  Qtizens 
actively  participate  in  problem 
identification,  assiune  responsibility 
and  ownership  for  shaping  solutions, 
and  share  in  both  the  successes  and 
challenges  of  their  program. 

Movement  towards  an  integrated  and 
comprehensive  injiiry  control  system 
incorporates  the  elements  of  prevention, 
acute  care,  and  rehabiUtation  as  active 
and  essential  participants  insolving 
community  injury  problems.  This  is  the 
crux  of  the  Safe  Communities  approach, 
and  often  one  or  more  of  these  groups 
have  not  traditionally  been  involved  in 
addressing  community  traffic  injury 
problems  or  their  involvement  has 
focused  only  on  prevention  and  not 
their  role  in  the  overall  system. 
Involvement  of  the  three  component 
groups  will  not  happen  overnight  or  in 
every  community,  but  it  is  something  to 
strive  for  over  time. 

The  "evolutionary  shift"  bom  current 
programs  to  Safe  Conmiunities  is 
sununarized  in  Table  1  (below). 
Commimity  partners  participate  as 
equals  in  developing  solutions,  sharing 
success,  assiuning  programming  risks, 
planning  for  self-sufficiency,  and 
building  a  community  infrastructure 
and  process  for  continual  improvement 
of  community  Ufe  through  reduction  of 
traffic-related  injiuies,  fetalities,  and 
costs. 


Table  1.— New  Thinking  Abcxtt 
Community  Programs 


Current  program  em- 
phasis 

Evolving  program  em- 
phasis 

Reducing  fataUtes 

Reducing  fatal  and 

non-fatal  injuries  & 

health  care  and  so- 

cial costs. 

Traffic  safety  as  the 

Traffic  safety  inte- 

otsjoctive. 

grated  into  Ixoader 

iniury  control  ef- 

forts. 

Prevention4)ased  so- 

Systems-Oased solu- 

lutions. 

tions  (integration  of 

prevention,  acute 

care,  rehabilitation). 

Agency-t>ased  deiv- 

Community/citizen 

ery  system. 

ownership. 

Tradttional  traffic  safe- 

Adds new  or  ex- 

ty- 

panded  health,  in- 

jury, partners  txisi- 

ness,  andgoverrv 

. 

fnent  partners. 

Administration  evalua- 

Impact evaluatiorV 

tion. 

cost  benefit  analy- 

sis. 

Objecti 

Under  this  cooperative  agreement  the 
effectiveness  of  the  Safe  Communities 
approach  for  traffic  safety  initiatives 
shall  be  demonstrated  and  evaluated  to 
determine  the  impact  on  reducing  traffic 
related  injiuies  and  associated  costs  to 
the  community.  Specific  objectives  for 
this  cooperative  agreement  program  are 
as  follows: 

1.  Work  with  existing  conununity 
traffic  safety  and/or  injury  control 
coalitions  and  apply  the  defining 
characteristics  to  estabfish  a  Safe 
Communities  approach  for  reducing 
traffic  injuries. 

2.  Use  community  and/or  state  data, 
as  appropriate,  to  define  the 
community's  traffic  injury  problem 
within  the  context  of  the  community's 
overall  injury  problem.  Where  possible, 
population  based  data  are  preferred. 
Data  sources  in  addition  to  police  crash 
reports  are  required  for  this  purpose. 
The  costs  of  traffic  injuries  to  the 
commimity  (which  may  include 
emergency  medical  services,  acute  care, 
hospital,  medical,  rehabilitation, 
insurance,  lost  wages,  and  workmen's 
compensation)  are  to  be  documented. 

3.  Actively  engage  community 
residents  in  defining  both  the 
community's  traffic  injury  problem  as 
well  as  solutions  to  the  problem.  The 
grantee  shall  develop  strategies  for 
ensuring  wide-spread  citizen 
involvement  throughout  the  project. 

4.  In  addition  to  traditional  traffic 
safety  partners  (e.g.,  law  enforcement) 
identify  and  actively  engage  health  care 
(both  provider  and  payer)  and  business 
partners  in  the  Safe  Communities 


approach.  The  grantee  is  responsibfe  fcnr 
ensuring  active  and  committed 
participation  from  these  two  sectors. 

5.  Implement  a  program  to  reduce 
traffic-related  injuries  in  the 
community.  The  programs  could 
address  any  area  of  traffic  safety 
including  alcohol-impaired  driving,  use 
of  occupant  restraints,  speeding, 
emergency  medical  services,  or 
pedestrian  or  bicycle  safety.  The 
intervention  program  should  be  based 
on  data  and  citizen  input  and  should 
actively  engage  all  sectors  of  the 
community,  including  health  care, 
business,  local  government,  law 
enforcement,  sdiools,  and  media.  Ilie 
program  should  also  include  elements 
of  an  integrated  injury  control  system 
(prevention,  acute  care  and 
rehabilitation)  and/or  plans  for  how  the 
program  will  move  towards  this  type  of 
approach. 

6.  Evaluate  the  effectiveness  of  the 
Safe  Communities  approach  in  reducing 
traffic-related  injuries  and  associated 
costs.  In  addition,  evaluate  the  process 
of  establishing  a  Safe  Communities 
approach  (what  works,  what  does  not 
work,  how  to  engage  partners,  how  to 
overcome  barriers,  challenges,  how  to 
run  challenges  into  opportunities,  etc.) 

Availability  of  Fnnds 

A  total  of  $800K  is  available  in  FY97 
to  fund  this  program.  Two  (2) 
demonstration  and  evaluation  projects 
Mdll  receive  awards  of  $400K  each  to  be 
used  over  a  period  of  three  years.  In 
each  project,  SISOK  must  be  dedicated 
to  evaluation  activities.  Given  the 
amount  of  funds  available  for  this  effort, 
applicants  are  strongly  encouraged  to 
seek  other  funding  opportimities  to 
supplement  the  federal  funds  and 
include  cost-sharing  ^lans  and 
commitments. 

Period  of  Performance 

The  period  of  performance  for  this 
cooperative  agreement  will  b».three 
years  from  the  effective  date  of  award. 

NHTSA  Involvement 

NHTSA  will  be  involved  in  all 
activities  undertaken  as  part  of  the 
cooperative  agreement  program  and 
wiU: 

1 .  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  plaiming  and 
management  of  this  Cooperative 
Agreement  and  to  coordinate  activities 
between  the  Grantee  and  NHTSA. 

2.  Provide  information  and  technical 
assistance  from  government  sources 
within  available  resources  and  as 
determined  appropriate  by  the  COTR. 
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3.  Serve  as  a  liaison  betMreoi  NHTSA 
Headqtiaiters,  Regicmal  Offices  and 
othen  (Federal,  state  and  local) 
interested  in  the  safe  communities 
approach  and  the  activities  of  the 
grantee. 

4.  Stimulate  the  transfer  of 
information  among  grant  recipients  and 
others  engaged  in  safe  communities 
activities. 

Eligibility  and  Other  AppUcant 
Requirements 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  not- 
for-profit  organizations,  and 
governments  and  their  agencies  or  a 
consortiimi  of  the  above.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  (non-  or  not-for-profit) 
organizations,  and  State  and  local 
governments  are  eligible  to  apply. 
Private  contractors  working  on  behalf  of 
community  groups  are  not  eligible  to 
apply.  Interested  applicants  are  advised 
that  no  fee  or  profit  will  be  allowed 
under  this  cooperative  agreement 
program.  These  demonstration  projects 
will  require  extensive  collaboration 
among  each  of  these  various 
organizations  in  order  to  achieve  the 
program  objectives.  It  is  envisioned 
during  the  pre-application  process, 
these  various  organizations  will 
designate  one  organization  to  prepare 
and  submit  the  formal  application. 

AppUcant  Procedures 

Each  applicant  must  submit  one 
original  and  five  copies  of  the 
application  package  to:  NHTSA.  Office 
of  Contracts  and  Pnxnirement  (NAD- 
30),  ATTN:  Amy  Poling,  400  7th  Street, 
S.W..  Room  5301.  Washington.  DC 
20590.  Applications  must  be  typed  on 
one  side  of  the  page*  only,  and  must 
include  a  reference  to  NHTSA 
Cooperative  Agreement  No.  DTNH22- 
97^1-05108.  Unnecessarily  elaborate 
applications  beyond  what  is  sufficient 
to  present  a  complete  and  effective 
response  to  this  invitation  are  not 
desired.  Only  complete  packages 
received  by  3:00  PM  on  or  before  May 
1, 1997  will  be  considered. 

.^plication  Content 

Applicants  for  this  program  must 
include  the  following  information: 

1.  The  application  package  must  be 
submitted  with  C^4B  Standard  Form 
424  (Rev.  4-88,  including  424A  and 
424B).  application  for  Federal 
Assi^ance.  with  the  required 
information  filled  in  and  certified 
assurances  signed.  While  the  form  424A 
deals  with  budget  information,  and 
Section  B  identified  Budget  Categories, 


the  available  space  does  not  permit  a 
level  of  detail  which  is  sufficient  to 
provide  for  a  meaningful  evaluation  of 
the  proposed  total  costs.  A 
supplemental  sheet  shall  be  provided 
which  presents  a  detailed  breakdown  of 
the  proposed  costs,  as  well  as  any  costs 
which  the  applicant  indicates  will  be 
contributed  locally  in  support  of  the 
demonstration  project. 

2.  The  application  shall  include  a 
program  narrative  statement  which 
addresses  the  following  information  in 
separately  labeled  sections: 

a.  A  table  of  contents  including  page 
number  references. 

b.  A  description  of  the  community  in 
which  the  applicant  proposes  to  woric 
For  the  purposes  of  this  program,  a 
"community"  includes  a  city,  town  or 
coiuity,  small  metropolitan  area,  or  even 
a  large  neighborhood  (i.e.,  it  does  not 
have  to  correspond  with  a  political 
jurisdiction).  It  should  be  large  enough 
so  that  the  program  can  have  a 
demonstrable  effect  on  injuries,  while 
not  so  large  as  to  lose  a  sense  of 
conunimity.  The  description  of  the 
community  should  include,  at  a 
minimum,  community  demographics, 
the  community's  traffic  injury  problem 
using  the  most  recent  three  yeara  of 
local  and/or  state  data  available 
(including  data  from  multiple  sources 
such  as  police,  hospital.  EMS.  vital 
records,  etc.),  a  list  of  data  sources 
available,  existing  traffic  safety  or  injury 
control  coalitions,  community  resources 
and  political  structure  and  commitment. 

c.  A  preliminary  description  of  the 
community's  traffic  injury  problem, 
including  injury,  fatality  and  cost  data. 
If  chosen  for  avvard,  the  applicant  will 
be  required  to  conduct  a  more  thorough 
problem  analysis  that  includes  input 
bom  citizens  residing  in  the 
community.  Therefore,  a  plan  on  how 
this  more  Uiorough  problem  analysis 
will  be  conducted  and  how  citizen 
input  will  be  obtained  is  required  in  the 
proposal. 

d.  A  description  of  the  goal  of  the 
program  and  how  the  grantee  plans  to 
establish  a  Safe  Communities  program 
in  the  proposed  site.  What  will  the 
grantee  do  to  "move"  the  site  towards 
the  Safe  Commimities  concept?  What 
will  be  different  firom  existing 
community  programs?  How  will  the 
grantee  obtain  citizen  involvement  in 
setting  program  priorities?  What  health 
and  business  partners  will  be  engaged? 
How  will  they  be  engaged?  What  w^ 
they  do? 

e.  An  implementation  plan  that 
describes  the  types  of  interventions  or 
activities  proposed  to  achieve  the 
objectives  of  the  Safe  Communities 
program.  Given  the  community  motor 


vehicle  injury  problem  analysis,  the 
implementation  plan  needs  to  include  a 
description  of  the  types  of  interventi(ms 
that  would  be  considered  and  how 
citizens  would  be  engaged  in  identifying 
the  intervmtions.  llie  implementation 
plan  must  also  include  a  discussion  of 
how  the  applicant  will  develop  the  final 
implementation  plan:  how  the  plan  will 
relate  to  the  identified  problems;  how 
citizens,  business,  health/medical 
organizations,  and  others  will  be 
involved  in  the  delivery  of  the  program; 
what  action  the  community  wiU 
imdertake  to  reach  its  objectives;  how 
the  intervention  will  be  delivered:  how 
delivery  will  be  monitored:  and  the 
expected  results  fix>m  the  intervention. 
The  implementation  plan  should 
address  elements  fit>m  prevention,  acute 
care  and  rehabilitation  (integrated 
comprehensive  injury  control  system) 
and/or  how  the  program  will  move 
towards  inclusion  of  these  elements. 
The  implementation  plan  shall  also 
address  prospects  for  program 
continuation  beyond  the  period  of 
Federal  assistance. 

f.  A  proposed  evaluation  plan  (both 
quantitative  and  qualitative)  based  on 
the  initial  data  analysis  that  describes 
the  kinds  of  questions  to  be  addressed 
by  the  evaluation  design,  what  the 
outcome  meastires  are  expected  to  be. 
how  they  will  be  measured,  the 
methodology  for  collecting  the  data, 
how  often  data  will  be  collected,  and 
how  the  data  will  be  analyzed.  "The  plan 
should  indicate  how  action  tmdertaken 
by  the  community  will  be  linked  with 
outcome  measures.  It  is  important  that 
the  area  encompassed  by  the  Safe 
Communities  program  coincide  with  the 
population  covered  by  the  data  to  be 
used  in  the  evaluation,  or  that  the  data 
systems  allow  the  disaggregation  of  the 
relevant  population. 

g.  A  description  of  the  full  woriang 
partner^p  that  has  been  or  will  be 
established  to  conduct  the  Safe 
Communities  program.  The  application 
shall  describe  all  the  partnen  (from 
prevention,  acute  care  and 
rehabilitation)  that  will  participate  in 
the  program  (e.g.  local  government,  law 
enforcement,  health  care,  injury 
prevention,  insurance,  business, 
education,  media,  citizens)  and  what  the 
role  for  each  partner  will  be.  A  complete 
set  of  lettera  of  commitment  written  by 
major  partners,  organizations,  groups, 
and  individuals  proposed  for 
involvement  in  this  project  shall  detail 
what  each  partner  is  willing  to  do  over 
the  course  of  the  project  period  (e.g. 

f>rovide  data,  staff,  resources,  etc.)  Form 
etters  that  do  not  specifically  address 
these  issues  are  not  acceptable.  Lettera 
from  ownera  of  the  data  (injury,  cost. 
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other)  required  for  successful 
completion  of  this  project  must  also  be 
submitted.  These  letters  must  indicate 
that  the  data  required  for  the  project  are 
accessible  to  the  project  team. 

h.  A  description  of  how  the  project 
will  be  managed,  both  at  the  applicant 
level  and  at  the  community  level.  The 
-  application  shall  identify  the  proposed 
project  manager  and  any  support 
personnel  considered  critical  to  the 
successful  accomplishment  of  this 
project,  including  a  brief  description  of 
their  qualifications  and  resp>ective 
organizational  responsibilities.  The 
roles  and  responsibilities  of  the  grantee, 
the  community  and  any  others  included 
in  the  application  package  shall  be 
specified.  The  proposed  level  of  effort  in 
performing  the  various  activities  shall 
also  be  identified.  A  staffing  plan  and 
resume  for  all  key  project  personnel 
shall  be  included  in  the  application. 

i.  A  separately-labeled  section  with 
information  demonstrating  that  the 
applicant  meets  all  of  the  s[>ecial 
competencies: 

(1)  Knowledge  and  familiarity  with 
data  sources  such  as  police  crash  and 
crime  reports,  EMS  files,  emergency 
department  data,  hospital  discharge 
data,  and  injury  cost  data  (i.e.  cost  of 
injuries  to  the  commimity);  and  injury 
surveillance  systems  (including 
analyzing  and  linking  such  data  files). 
Availability  of  and  accessibility  to 
relevant  data  in  their  commtmity  fit>m 
police  crash  reports  and  at  least  one  or 
two  injury  data  sources. 

(2)  Capable  of: 

i.  Designing  comprehensive  program 
evaluations; 

ii.  Collecting  and  analyzing  both 
quantitative  and  qualitative 

iii.  Synthesizing,  summarizing  and 
reporting  evaluation  results  which  are 
usable  and  decision-oriented. 

(3)  Experience  in  working  in 
partnership  with  others,  especially 
business,  health  care  systems  (providers 
and  payers)  and  government 
organizations,  media  and  with  local 
citizens  in  implementing  solutions  to 
community  problems. 

(4)  Experience  in  implementing  injiuy 
control  programs  (prevention,  acute 
care,  rehabilitation)  at  the  community 
level. 

j.  A  dissemination  plan  that  describes 
how  the  results  of  this  demonstration 
and  evaluation  project  will  be  shared 
with  interested  parties.  The 
dissemination  plan  should  include 
preparation  of  a  final  report  and  process 
manual  (see  reporting  requirements),  1- 
2  briefings  per  year  at  the  NHTSA 
headquarters,  presentation  at  one  or 
more  national  meetings  per  year  (e.g. 
APHA,  Lifesavers.  etc.),  and  if 


appropriate,  preparation  and 
submission  of  at  least  one  paper  for 
publication  in  a  professional  joiunal. 

Application  Review  Process  and 
Evaluation  Factors 

Each  application  package  will 
initially  be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and 
that  the  application  contains  all  of  the 
items  specified  in  the  Application 
Contents  section  of  this  announcements 
Each  complete  application  from  an 
eligible  recipient  will  then  be  evaluated 
by  an  evaluation  committee.  The 
applications  will  be  evaluated  using  the 
following  criteria: 

1.  Understanding  of  the  Community 
(10%).  The  extent  to  which  the 
applicant  has  demonstrated  an 
imderstanding  of  the  community, 
including  the  community's 
demographics,  traffic  safety  problem, 
resources  (including  data),  and  political 
structure.  The  extent  to  which  the 
applicant  is  knowledgeable  about 
community  data  sources,  is  able  to  use 
the  data  sources  to  define  the 
commimity  traffic  injury  problem,  and 
has  demonstrated  the  community's  need 
for  a  safe  communities  approach  to 
controlling  traffic  injuries  and  the 
community's  willingness  to  commit  and 
participate  in  the  program.  The  extent  to 
which  the  applicant  has  access  to  the 
community  and  potential  target 
populations  in  the  community. 

2.  Problem  Identification  (20%).  The 
extent  of  the  applicant's  capabihty  to 
identify  through  the  Safe  Communities 
process  the  significance  of  the  traffic 
injury  problem  in  relation  to  other  types 
of  injuries  which  occur  in  the 
community;  and  to  identify  among  those 
residents  involved  in  motor  vehicle 
crashes  the  populations,  types  and 
locations  of  crashes,  human  factors 
issues  (e.g.,  occupant  restraint  usage 
rates),  types  of  vehicles,  and  the  types 
of  injuries  which  are  most  associated 
with  increased  injury  severity  and  high 
care  costs  for  this  community.  The 
problem  identification  will  also  be 
evaluated  with  respect  to  the  potential 
for  the  Safe  Commimities  approach  to 
prevent  or  reduce  the  traffic  injury 
problem. 

3.  Goals,  Objectives  and 
Implementation  Plan  (15%).  The  extent 
to  which  the  applicant's  goals  are 
clearly  articulated;  the  objectives  are 
time-phased,  specific,  measiuable,  and 
achievable;  and  the  goals  and  objectives 
relate  to  identified  problems.  The  extent 
to  which  the  implementation  plan  will 
achieve  an  outcome-oriented  result  that 
will  reduce  traffic-related  injuries  and 
costs  to  the  community.  The 
implementation  plan  diould  address 


what  the  applicant  proposes  to 
implement  in  the  community  and  how 
this  will  be  accomplished,  llie 
implementation  plan  will  be  evaluated 
with  respect  to  its  feasibility,  realism, 
and  ability  to  achieve  the  desired 
outcomes  as  well  as  prospective  plans 
for  program  continuation  beyond  the 
period  of  Federal  assistance. 

4.  Collaboration  (15%).  The  extent  to 
which  the  applicant  has  demonstrated 
experience  in  a  full  working  partnership 
for  data  acquisition  and  analysis, 
design,  implementation,  and  evaluation 
of  a  commuinity  program;  and  the  extent 
to  which  such  a  partnership  has  been 
established  among  the  applicant  and 
critical  components  in  the  community 
representing  prevention,  acute  care  and 
rehabilitation.  Has  the  applicant 
specified  who  will  be  involved  in  the 
program  and  what  the  role  of  each 
partner  will  be?  The  extent  to  which  the 
applicant  has  demonstrated  access  to 
partners  deemed  critical  to  this  effort, 
such  as  health  care,  business,  and  local 
government.  Has  the  applicant  shown 
that  potential  partners  are  conunitted  to 
working  with  the  program?  In  what  way 
will  potential  partners  participate?  The 
extent  to  which  the  applicant  describes 
how  citizens  will  be  actively  engaged  in 
the  safe  communities  program. 

5.  Evaluation  Plan  (15%).  How  well 
the  applicant  describes  the  proposed 
evaluation  design  and  the  methods  for 
measuring  the  processes  and  outcomes 
of  the  proposed  interventions 
(couStermeasiues).  How  well  will  the 
evaluation  plan  be  able  to  measure  the 
effectiveness  of  the  safe  communities 
approach?  Does  the  applicant  provide 
sufficient  evidence  that  the  proposed 
community  partnership  is  committed  to 
evaluation?  Are  there  sufficient  data 
sources  and  is  there  sufficient  capacity 
to  collaborate  with  appropriate 
community  program  partners  to  ensiue 
access  to  data;  identify/create  and  test 
appropriate  instruments;  and  collect 
and  analyze  quantitative  and  qualitative 
data  for  measuring  the  effectiveness  of 
the  safe  communities  approach?  How 
well  does  the  applicant  ensure  the 
availability  of  staff  and  fedlities  to  carry 
out  the  submitted  evaluation  plan? 

6.  Special  Competencies  (15%).  The 
extent  to  which  the  apphcant  has 
demonstrated  knowledge  and 
experience  accessing  and  using  relevant 
data  sources,  designing  and 
implementing  comprehensive  program 
evaluations  (using  both  qualitative  and 
quantitative  data),  implementing  injury 
control  programs,  and  working  in 
partner^p  with  others  on  community 
programs. 

7.  Project  Management  and  Staffing 
(10%).  The  extent  to  which  the 
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proposed  staff,  including  management 
and  program  staff  and  community 
partners,  are  clearly  described, 
appropriately  assigned,  and  have 
adequate  skills  and  experiences.  The 
extent  to  which  the  applicant  has  the 
capacity  and  facilities  to  design. 
implement,  and  evaluate  a  complex  and 
comprehensive  community  program. 
The  extent  to  which  the  applicant 
provides  details  regarding  the  level  of 
effort  and  allocation  of  time  for  each 
staff  position.  Did  the  applicant  submit 
an  organizational  chart  and  resiune  for 
each  proposed  staff  member?  Does  the 
applicant  provide  a  reasonable  plan  for 
accomplishing  the  objectives  of  the 
project  within  the  time  frame  set  out  in 
this  announcement? 

Special  Award  Selection  Factors 

Applicants  are  strongly  encouraged  to 
seek  funds  for  the  purpose  of  cost- 
sharing  from  other  federal,  State,  local 
and  private  sources  to  augment  those 
available  under  this  announcement. 
Applications  which  include  a 
commitment  of  such  funds  will  be  given 
additional  consideration. 

For  those  applications  that  are 
evaluated  as  eligible  for  award, 
consideration  for  final  award  will  be 
made  on  the  basis  of  geographic 
diversity,  urban/rural  mix, 
organizational  diversity  and  potential 
for  program  replication. 

Tenns  and  Conditioiu  of  Award 

1.  Prior  to  award,  each  grantee  mVst 
comply  with  the  certification    , 
requirements  of  49  CFR  part  20. 
Department  of  Transportation  N?w 
Restrictions  on  Lobbying,  and  49  GFR 
part  29,  Department  of  Transportation 
government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Quarterly  Progress  Reports  should 
include  a  simunary  of  the  previous 
quarter's  activities  and 
accomphshments,  as  well  as  the 
proposed  activities  for  the  upcoming 
quarter.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 
should  be  included  in  the  report.  The 
grantee  shall  supply  the  progress  report 
to  the  Contracting  Officer's  Technical 
Representative  (COTR)  every  ninety  (90) 
days,  following  date  of  award. 

D.  Problem  Identification  Report, 
Program  Implementation  and  Evaluation 
Plan:  The  grantee  shall  submit  a 
problem  identification  report,  program 
implementation  and  evaluation  plan  no 
more  than  9  months  after  award  of  this 
agreement,  or  as  soon  as  the  Safe 


Commimities  program  has  completed 
the  problem  identification  activity,  has 
determined  what  traffic  safety  problem 
or  problems  will  be  addressed,  and 
determined  what  program  or  programs 
will  be  implemented  to  reduce  the 
traffic-related  injuries.  TTie  NHTSA 
COTR  will  review  and  comment  on  this 
plan. 

The  plan  shoiild  describe  the  problem 
identification  effort  (data  sources  used, 
how  analyzed,  and  the  results  including 
costs  of  traffic  injuries  to  the 
community),  how  the  communities 
traffic  injury  problems  and  proposed 
solutions  were  determined,  how  input 
was  obtained  from  citizens,  and  how  the 
program  will  be  evaluated.  This  final 
evaluation  plan  should  describe  how 
the  effectiveness  of  the  Safe 
Communities  program  wiU  be 
determined  and  how  the  process  issues 
involved  in  establishing  and 
implementing  a  Safe  Communities 
program  will  be  determined, 
c.  Dissemination  Plan: 
i.  Draft  Final  Report  and  Draft  Process 
Manual:  The  grantee  shall  prepare  a 
Draft  Final  Report  that  includes  a 
description  of  the  community 
(including  the  traffic  safety  problem  and 
data  soiuces  to  support  the  problem), 
partners,  intervention  strategies, 
program  implementation,  evaluation 
methodology  and  findings  from  the 
program  evaluation.  The  grantee  shall 
also  prepare  a  Draft  Process  Manual 
describing  what  happened  in  the 
community  in  establishing  a  safe 
communities  approach  to  traffic  injury. 
In  terms  of  technology  transfer,  it  is 
important  to  know  what  worked  and  did 
not  work,  under  what  circumstances, 
and  what  can  be  done  to  avoid  potential 
problems  in  implementing  community 
programs.  This  Process  Manual  shall 
contain  the  "lessons  learned"  in 
establishing  a  safe  conmiunity.  The 
grantee  shall  submit  the  Draft  Final 
Report  and  Draft  Process  Manual  to  the 
COTR  90  days  prior  to  the  end  of  the 
performance  period.  The  COTR  will 
review  each  draft  doounent  and  provide 
comments  to  the  grantee  within  30  days 
of  receipt  of  the  documents. 

ii.  Final  Report  and  Process  Manual: 
The  grantee  shall  revise  the  Draft  Final 
Report  and  Draft  Process  Manual  to 
reflect  the  COTR's  comments.  The 
revised  dociunents  shall  be  delivered  to 
the  COTR  on  or  before  the  end  of  the 
performance  period.  The  grantee  shall 
supply  the  COTR  one  camera-ready 
copy,  one  computer  disk  copy  in 
WordPerfect  format,  and  four  additional 
hard  copies  of  each  revised  docimient. 

iii.  Meetings  and  Briefings:  The 
grantee  shall  plan  for  one  to  two 
briefings  per  year  at  NHTSA 


headquarters  in  Washington,  D.C.  with 
the  COTR  and  other  interested  parties. 
The  grantee  shall  also  participate  in  one 
or  two  technology  sharing/problem 
solving  sessions  with  the  NHTSA 
COTR,  other  interested  parties  and  the 
other  Safe  Communities  grantees  per 
year  in  Washington,  D.C.  or  some 
central  location.  In  addition,  the  grantee 
shall  plan  for  a  presentation  at  one  or 
more  national  meetings  (e.g.,  APHA, 
Lifesavers  .  .  .)  per  year. 

iv.  Professions  Journal  Paper:  The 
grantee  shall  prepare  and  submit  at  least 
one  paper  for  publication  in  a 
professional  journal  if  deemed 
appropriate  by  the  COTR. 

3.  During  the  effiective  performance 
period  of  cooperative  agreements 
awarded  as  a  result  of  this 
aimouncement,  the  agreement  as 
applicable  to  the  grantee,  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  Genend 
Provisions  for  Assistance  Agreements. 

Issued  on:  February  7, 1997. 

James  Hedlund, 

Associate  Administrator  for  Traffic  Safety 
Proffzuns. 

(PR  Doc.  97-3510  Filed  2-11-97;  8:45  am] 

MLUNQ  CODE  4aiO-6«-M 


Safety  Performance  Standards, 
Research  and  Safety  Assurance 
Programs  Meetings 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Notice  of  NHTSA  Industry 
Meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  vehicle  regulatory,  safety 
assurance  and  other  programs.  In 
addition,  NHTSA  will  hold  a  separate 
public  meeting  to  describe  and  discuss 
specific  research  and  development 
projects . 

DATES:  The  Agency's  regular,  quarterly 
pubhc  meeting  relating  to  its  vehicle 
regulatory,  safety  assiurance  and  other 
programs  will  be  held  on  March  12, 
1997.  beginning  at  9:45  a.m.  and  ending 
at  approximately  12:30  pjn.  Questions 
relating  to  the  above  programs  must  be 
submitted  in  writing  by  February  24, 
1997,  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  February  24  may  be 
answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question8(s)  does  not  have 
to  be  present  for  the  questions(s)  to  be 
answered.  A  consoUdated  list  of  the 
questions  submitted  by  February  24, 
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1997,  and  the  issues  to  be  discussed  will 
be  transmitted  to  interested  persons  by 
March  10, 1997,  and  will  be  available  at 
the  meeting.  Also,  the  agency  will  hold 
a  second  public  meeting  on  March  11. 
devoted  exclusively  to  a  presentation  of 
research  and  development  programs. 
This  meeting  will  begin  at  1:30  p.m.  and 
end  at  approximately  5:00  p.m.  That 
meeting  is  described  more  fully  in  a 
separate  announcement.  The  next 
NHTSA  Industry  Meeting  will  take 
place  in  June.  More  details  on  the  date 
and  its  location  will  be  announced  at 
the  March  12,  Industry  Meeting. 
ADDRESSES:  Questions  for  the  March  12, 
NHTSA  Technical  Industry  Meeting, 
relating  to  the  agency's  vehicle 
regulatory  and  safety  assurance 
programs,  should  be  submitted  to  Delia 
Gage,  NRD-30,  National  Highway 
Traiffic  Safety  Administration,  Room 
6125,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  Fax  Number 
202-366-5374.  The  meeting  will  be 
held  at  the  Hilton  Suites  Hotel,  8600 
Wickham  Road,  Romulus,  Michigan. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Delia  Gage,  (202)  366-1810. 
SUPPLEMENTARY  INFORMATION:  NHTSA 
will  hold  this  regiilar,  quarterly  meeting 
to  answer  questions  from  the  public  and 
the  regulated  industries  regarding  the 
agency's  vehicle  regulatory,  safety 
assurance  and  other  programs. 
Questions  on^spects  of  the  agency's 
research  and  development  activities  that 
relate  to  ongoing  regulatory  actions 
should  be  submitted,  as  in  the  past,  to 
the  agency's  Safety  Performance 
Standards  Office.  The  purpose  of  this 
meeting  is  to  focus  on  those  phases  of 
NHTSA  activities  which  are  technical, 
interpretative  or  procedural  in  nature. 
Transcripts  of  these  meetings  will  be 
available  for  public  inspection  in  the 
NHTSA  Technical  Reference  Section  in 
Washington.  DC,  within  foiu'  weeks  after 
the  meeting.  Copies  of  the  transcript 
will  then  be  available  at  ten  cents  a 
page,  (length  has  varied  from  100  to  150 
pages)  upon  request  to  NHTSA 
T^hnical  Reference  Section,  Room 
5108, 400  Seventh  Street,  SW., 
Washington.  DC  20590.  The  Technical 
Reference  Section  is  (^n  to  the  public 
from  9:30  a.m.  to  4:00  p.m.  We  would 
appreciate  the  questions  you  send  us  to 
be  organized  by  categories  to  help  us  to 
process  the  questions  into  agenda  fonn 
more  efficiently.  Sample  format  as 
follows: 

I.  Rulemaking 

A.  Crash  avoidance 

B.  Crashworthiness 
C  Other  Rulemakings 

n.  Consumer  Infonnation 
m.  Misoellaiwous 


NHTSA  tvill  provide  auxiliary  aids  to 
participants  as  necessary.  Any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g.,  sign-language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  tai}ed  texts, 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  DeUa  Gage  on  (202)  366- 
1810.  by  COB  February  24. 1997. 

Issued:  February  6, 1997. 
lames  R.  Hackney. 

Acting  Associate  Administrator  for  Safety 
Perfonnance  Standards. 
(FR  Doc.  97-3483  Filed  2-11-97;  8:45  am] 
BUJNO  OOOE  4t10-Sa-M 

[Docket  No.  97-008;  Notice  1] 

Notioe  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990 
BMW  325iX  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  BMW  325iX 
-that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufectured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufecturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  March  14. 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St. 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  MFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactiued  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vdiide  is 


substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibihty  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in-49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
oppoitimity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
pubUshes  this  decision  in  die  Federal 
Rnpster. 

Champagne  Impoits,  Inc.  of  Lan&dale, 
Pennsylvania  ("Champagne')(Registered 
Importer  90-009)  has  petitioned  NHTSA 
to  decide  whether  1990  BMW  325iX 
passenger  cars  are  ehgible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1990  BMW 
325iX  that  was  manufactured  for 
importaticm  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer, 
Bayerische  Motoren  Werke  A.G.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1990 
BMW  325iX  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1990  BMW  325iX.  as  originally 
manufactiu«d,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1990  BMW  325iX 
is  identical  to  its  U.S.  certified 
coimtetpart  with  respect  to  compUanoe 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  '  '..103 
Defrosting  and  Befogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105    Hydraulic  Brake 
Systems,  106    Brake  Hoses,  109    New 
Aieujnotic  Tirss,  113    Hood  Latch 
Systems,  116    Brake  F/uid.  124 
Accelerator  Control  Systans,  201 
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Occupant  Protection  in  Interior  Impact, 
202    Head  Restraints.  204    Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206    Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209    Seat  Belt 
Assemblies.  210    Seat  Belt  Assembly 
Anchorages,  212     Windshield 
Retention,  216    Roof  Crush  Resistance, 
219    Windshield  Zone  Intrusion,  and 
302    Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the 
appropriate  symbol;  (c)  recalibration  of 
the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110    Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill    Rearview  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex. 

Standard  No.  114    Theft  Protection: 
installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118    Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer,  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  with  U.S.- 
model  components.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  belts  that 
adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  in  each  front 
designated  seating  position,  and  with 
combination  lap  and  shoulder  belts  that 
release  by  means  of  a  single  push  button 
in  each  rear  designated  seating  position. 


Standard  No.  21 4    Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity,  installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  biunpers  on  the  non-U.S.  certified 
1990  BMW  325iX  must  be  reinforced,  or 
U.S.-model  bumper  components  must 
be  installed,  to  comply  with  the  Btmiper 
Standard  found  in  49  CFR  part  581. 

Petitioner  also  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  conunents  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  Febraaiy  6, 1997. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
|FR  Doc.  97-3445  Filed  2-11-97;  8:45  am] 

BIUMQ  CODE  4«10-6*-P 

(Doctot  No.  M-080;  Notice  2] 

Denial  of  Petition  for  Import  Eligibility 
Decision 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 
U.S.C.  30141(a)(1)(B).  The  petiUon. 
which  was  submitted  by  LPC  of  New 
York,  Inc.,  of  Ronkonkoma,  New  York 
(LPC),  a  registered  importer  of  motor 
vehicles,  requested  NHTSA  to  decide 
that  a  1996  Kia  Sportage  multi-purpose 
passenger  vehicle  (MPV)  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 


importation  into  the  United  States.  In 
the  petition,  LPC  contended  that  this 
vehicle  is  eligible  for  importation  on  the 
basis  that  (1)  it  is  substantially  similar 
to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.  certified  version  of  the  1996 
Kia  Sportage  MPV),  and  (2)  it  is  capable 
of  being  readily  altered  to  conform  to 
the  standards. 

NHTSA  published  a  notice  in  the 
Federal  Register  on  July  31, 1996  (61  FR 
40072)  that  contained  a  thorough 
description  of  the  petition,  and  solicited 
public  comments  upon  it.  One  comment 
was  received  in  response  to  the  notice, 
from  Kia  Motors  America,  Inc.  (Kia),  the 
United  States  representative  of  the 
vehicle's  manufacturer. 

In  this  comment,  Kia  took  issue  with 
IPC's  claim  that  the  non-U.S.  certified 
1996  Kia  Sportage  MPV  that  is  the 
subject  of  the  petition  complies  with 
Standard  No.  208    Occupant  Crash 
Protection.  Specifically,  Kia  asserted 
that  the  vehicle  must  be  equipped  with 
a  driver's  side  air  bag  and  knee  air  bag 
to  comply  with  this  standard. 
Additionally,  Kia  stated  that  certain 
engineering  modifications  must  be  made 
to  the  vehicle  to  accommodate  the  air 
bag.  These  include  reducing  the  length 
of  the  front  seat  tracks  and  repositioning 
those  components.  Kia  al^  noted  that 
Kia  Sportage  MPVs  that  are 
manufactured  for  the  U.S.  market  have 
bumpers  of  a  different  design  from  those 
fotmd  on  non-U.S.  market  vehicles,  and 
that  this  difference  has  an  impact  on  the 
vehicle's  compliance  with  Standard  No. 
208.  Additionally,  Kia  took  issue  with 
IPC's  claim  that  the  seat  belts  on  the 
non-U.S.  certified  1996  Kia  Sportage 
MPV  are  identical  to  those  fojind  on 
U.S.-certified  vehicles.  Kia  asserted  that 
these  seat  belts  have  different  retractor 
mechanisms  and  webbing  from  those 
found  on  U.S.  certified  vehicles,  and  as 
such,  do  not  comply  with  either 
Standard  No.  208,  or  with  Standard  No. 
209    Seat  Belt  Assemblies. 

With  respect  to  other  standards,  Kia 
stated  that  the  steering  column  on  the 
non-U.S.  certified  1996  Kia  Sportage 
MPV  does  not  have  a  collapsing/energy 
absorbing  design,  and  accordingly  does 
not  comply  with  Standard  No.  204 
Steering  Control  Rearward 
Displacement.  Finally,  Kia  challenged 
IPC's  claim  that  the  seating  system  on 
the  non-U.S.  certified  1996  Kia  Sportage 
MPV  is  identical  to  that  found  on  U.S. 
certified  vehicles.  As  a  consequence, 
Kia  contends  that  the  vehicle's 
compliance  with  Standard  207    Seating 
Systems  cannot  be  assured. 
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NHTSA  afforded  LPC  an  opportunity 
to  respond  to  Kia's  comments.  In  its 
response,  LPC  stated  that  it  mistakenly 
identified  the  vehicle  that  is  the  subject 
of  its  petition  as  a  1996  Kia  Sportage, 
and  that  the  vehicle  should  properly 
have  been  identified  as  a  1994  Kia 
Sportage.  After  receiving  this  response, 
NHTSA  learned  from  Kia  that  it  did  not 
manufacture  a  1994  Kia  Sportage  for 
importation  into  and  sale  in  the  United 
States.  As  a  consequence,  there  is  no 
substantially  similar  U.S.-certified 
vehicle  of  the  same  model  year  to  which 
the  1994  Kia  Sportage  MPV  can  be 
compared.  Absent  such  a  vehicle, 
NHTSA  cannot  decide  that  the  1994  Kia 
Sportage  1994  is  eligible  for  importation 
under  49  U.S.C.  30141(a)(1)(A).  The 
petition  must  therefore  be  denied  imder 
49  CFR  593.7(e). 

In  accordance  with  49  U.S.C. 
30141(b)(1),  NHTSA  will  not  consider  a 
new  import  eligibility  petition  covering 
this  vehicle  imtil  at  least  three  months 
from  the  date  of  this  notice. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  S93.7;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  February  6, 1997. 
Marilyiuie  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-3446  Filed  2-11-97;  8:45  am) 
BIUJNQ  OOOE  4»10-6*-P 

[Docket  No.  97-007;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1994 
MorcedOB'Benz  C280  Passenger  Cars 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1994  Mercedes- 
Benz  C280  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eUgible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  March  14, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket  Section, 


Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St, 
SW,  Washington,  DC  20590.  (Docket 
hours  are  fit>m  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  origiiially 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiued  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publi^ies  this  decision  in  Uie  Federal 
Register. 

Qiampagne  Imports,  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1994  Mercedes-Benz  C280  passenger 
cars  are  efigible  for  importation  into  the 
United  States.  The  veUcle  which 
Champagne  believes  is  substantially 
similar  is  the  1994  Mercedes-Benz  C280 
that  was  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  its  manufacturer,  Daimler 
Benz  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1994 
Mercedes-Benz  C280  to  its  U.S.  certified 
counterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 


1994  Mercedes-Benz  C280,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1994  Mercedes- 
Benz  C280  is  identical  to  its  U.S. 
certified  coimterpart  with  respect  to 
compliance  with  Standards  Nos.  102 
Trananission  Shift  Lever  Sequence 
*  *  *,  103    Defrosting  and  Befogging 
Systems,  104    Windshield  Wiping  and 
Washing  Systems,  105    Hydraulic 
Brake  Systems,  106    Brake  Hoses,  109 
New  Pneumatic  Tires,  113    Hood  Latch 
Systems,  116    Brake  Fluid,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202    Head  Restraints.  204    Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  207    Seating 
Systems,  209    Seat  Belt  Assemblies, 
210    Seat  Belt  Assembly  Anchorages, 
212     Windshield  Retention,  216    Roof 
Crush  Resistance,  219    Windshield 
Zone  Intrusion,  and  302    Flammability 
of  Interior  Materials. 

Additionally,  the  p>etitioner  states  that 
the  non-U.S.  certified  1994  Mercedes- 
Benz  C280  complies  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies;  (b)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assembUes;  (d) 
installation  of  a  hi^  mounted  stop 
lamp. 

Standard  No.  1 10    Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill    Rearview Mirror 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex. 

Standard  No.  114    Theft  Protection: 
Installation  of  a  warning  buzzer 
microsMritch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118    Power  Window 
Systems:  rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
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inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206    Door  Locks  and 
Door  Retention  Components: 
replacement  of  the  rear  door  locks  and 
rear  door  lock  buttons  with  U.S.-model 
components. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer:  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-model  components  if 
such  components  are  not  already 
installed  on  the  vehicle.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  belts  that 
adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  in  each  front 
designated  seating  position,  with 
combination  lap  and  shoulder  belts  that 
release  by  means  of  a  single  push  button 
in  each  rear  outboard  designated  seating 
position,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

Standard  No.  214    Side  Impact 
Protection:  installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  installation  of  a  rollover  valve 
in  the  hiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Petitioner  also  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  S.W., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on  February  6, 1997. 
Mariiyniie  Jacoba, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  97-3447  Filed  2-11-97;  8:45  am] 
BIUJNQ  cooc  4t10-a«-P 

Pociwt  No.  97-011;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1972 
Through  1997  Harley  Davidson  FX,  Fl^ 
and  XL  Series  Motorcycles  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT 
ACTION:  Notice  of  receipt  of  petition. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1972  throu^  1997 
Harley  Davidson  FX,  FL,  and  XL  series 
motorcycles  manufactured  for  the 
European  and  other  Foreign  markets 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  March  14, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  am  to  4  pm) 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPP1.EMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 


conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the  ~ 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("Wallace")  (Registered  Importer  90- 
005)  has  petitioned  NHTSA  to  decide 
whether  1972  through  1997  Harley 
Davidson  FX,  FL,  and  XL  series 
motorcycles  manufactured  for  the 
European  and  other  foreign  markets  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  that  Wallace 
believes  are  substantially  similar  are  the 
versions  of  the  1972  through  1997 
Harley  Davidson  FX,  FL,  and  XL  series 
motorcycles  that  were  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  their 
manufactuirer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1972 
through  1997  Harley  Davidson  FX,  FL, 
and  XL  series  motorcycles  to  their  U.S.- 
certified  coimterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Wallace  submitted  information  with 
its  petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1972  through 
1997  Harley  Davidson  FX,  FL,  and  XL 
series  motorcycles,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  1972  through  1997  Harley  Davidson 
FX,  FL,  and  XL  series  motorcycles  are 
identical  to  their  U.S.  certified 
counterparts  with  respect  to  compliance 
with  Standard  Nos.  106    SraJce  Hoses, 
111    Rearview  Mirrors,  116    Brake 
Fluid.  119    New  Pneumatic  Tires  for 
Vehicles  other  than  Passenger  Cars.  120 
Tire  Selection  and  Rims  for  Vehicles 
other  than  Passenger  Cars.  122 
Motorcycle  Brake  Systems,  and  205 
Glazing  Materials. 
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Additionally.  Petitioner  states  that  the 
non-U.S.  certified  1972  through  1997 
Harley  Davidson  FX,  FL.-and  XL  series 
motorcycles  comply  with  the  vehicle 
identification  number  requirements  of 
49  CFR  part  565,  and  the  tire 
identification  and  recordkeeping 
requirements  of  49  CFR  574. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1972  through  1997  Harley 
Davidson  FX,  FL,  and  XL  series 
motorcycles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.-model  headlamp 
assembly,  taillight  assembly,  and 
reflectors. 

Standard  No.  123    Motorcycle 
Controls  and  Displays:  installation  of  a 
U.S.  model  speedometer  calibrated  in 
miles  per  hour. 

Petitioner  also  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  the  vehicles  to  meet  the 
reouirements  of  49  CFR  part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section.  National  Highway  TrafBc 
Safety  Administration,  Room  5109,  400 
Seventh  Street.  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  conunents  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegaUoas  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  Febniaiy  6, 1997. 
MarilyniM  Jacoba, 

DinctM.  Ofpce  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-3448  Piled  2-11-97;  8:45  am] 
■LUMQ  CODE  4aia-w-^ 

[DodcM  Na  97-000;  Notioe  1] 

NotiM  Of  Receipt  Of  Petition  for 
Decision  That  Nonconforming  1994 
iktaroedee^enz  E200  Passenger  Cars 
Are  Eilgiliie  for  Importation 

AQENCY:  National  Highway  Traffic 
Safety  Administration.  DOT 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1995 
Mracedes-Benz  E200  passenger  cars  are 
eligible  for  importation. 


SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1995  Mercedes- 
Benz  E200  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantiallv  similar  to  a  vehicle  that 
was  originally  manu&ctured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  March  14, 1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  nimiber, 
and  be  submitted  to:  Docket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm] 
FOR  FURTHER  MFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufectiired  to  confonn  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiuers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportimity  to  comment  on  the  petiticm. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publiaiies  this  decision  in  the  Federal 
Rnnster. 

Oiampagne  Imports.  Inc.  of  Lansdale.  ^ 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009}  has 


petitioned  NHTSA  to  decide  whether 
1995  Mercedes-Benz  E200  passenger 
cars  are  eligible  for  importation  into  the 
United  States.  The  veldcle  which 
Champagne  believes  is  substantially 
similar  is  the  1995  Mercedes-Benz  E320 
that  was  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  its  manufacturer,  Daimler 
Benz  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  1995  Mercedes-Benz  E200 
to  the  1995  Mercedes-Benz  E320.  and 
foimd  the  two  vehicles  to  be 
substantially  similar  with  respect  to 
compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  infannation 
with  its  petition  intended  to 
dononstrate  that  the  1995  Mercedes- 
Benz  E200,  as  originally  manufactured, 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1995  Mercedes-Benz  E320,  or  is 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  1995  Mercedes-Benz  E200  is 
identical  to  the  1995  Mercedes-Benz 
E320  with  respect  to  compliance  with 
Standards  Nos.  102    Tmnsmission  Shift 
Lever  Sequence  *  *  *  .,103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems.  105    Hj^mulic  Brake 
Systems,  106    Brake  Hoses,  109    New 
Pneumatic  Tires,  113    Hood  Latch 
Systems.  116    Brake  Fluid.  1 24 
Accelerator  Control  Systems.  201 
Occupant  Protection  in  Interior  Impact, 
202    Head  Restraints,  204    Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  207    Seating 
Systems.  209    Seat  Belt  Assemblies, 
210    Seat  Belt  Assembly  Anchorages, 
212     Windshield  Retention,  216    Roof 
Crush  Resistance.  219    Windshield 
Zone  Intrusion,  and  302    Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certffied  1995  Mercedes- 
Benz  E200  complies  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
Displays:  (a)  Substitution  of  a  lens 
merited  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lamp  that  displays 
the  appropriate  symbol;  (c)  recalibration 
of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 
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Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment  (a) 
Installation  of  U.S.-model  headlamp 
assemblies:  (b)  installation  of  U.S.* 
model  front  and  rear  sidanaricer/ 
reflector  assnnblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110    Tire  Selection  and 
Rims:  Installation  of  a  tire  infraination 
placard. 

Standard  No.  1 1 1    Rearview  Minor. 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex. 

Standard  No.  1 14    Theft  Protection: 
Installation  of  a  warning  buzzer 
microsMntch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  118    Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206    Door  Locks  and 
Door  Retention  Components: 
Replacement  of  the  rear  door  locks  and 
rear  door  lock  buttons  with  U.S.-model 
components. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor,  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer,  (c)  replacement  of  the  driver's 
and  passenger's  side  air  bags  and  knee 
bolsters  with  U.S.-modefcomponents  if 
such  components  are  not  already 
installed  on  the  vehicle.  The  petitioner 
states  that  the  vehicle  is  equipped  with 
combination  lap  and  shoulder  belts  that 
adjust  by  means  of  an  automatic 
retractor  and  release  by  means  of  a 
single  push  button  in  each  front 
designated  seating  position,  with 
combination  lap  and  shoulder  belts  that 
release  by  means  of  a  single  push  button 
in  each  rear  outboard  designated  seating 
fiosition,  and  with  a  lap  belt  in  the  rear 
center  designated  seating  position. 

StandardNo.  214    Side  Impact 
Protection:  Installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity.  Installation  of  a  rollover  valve 
in  the  Kiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Petitioner  also  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  the  vehicle  to  meet  the 
remiirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  shouldtefer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Highway 


Traffic  Safiaty  Administration,  Rocnn 
5109, 400  Seventh  Street.  S.W.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Andioritjr:  49  U.S.C.  30141(aMl)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  February  6, 1997. 
MarilyiiiM  Jacolw. 

Director,  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc  97-3449  Filed  2-11-97;  8:45  am] 
MLLMQ  COM  mw-m-* 


[Docket  Na  97-010;  Notice  1] 

Notice  of  Receipt  of  Petition  fOr 
Decision  That  Nonconforming  1983 
Suzuld  QSX750  Motorcydes  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1983 
Suzuki  GSX750  motorcycles  are  eligible 
for  importation. 

SUMMARY:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1983  Suzidd 
GSX750  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 
was  originally  manu&ctured  for 
importation  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufactiirer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  March  14, 1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Doclcet  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  [Docket 
hours  are  bom  9:30  am  to  4  pm] 


FOR  FURTHER  INFORMATION  CONTACT: 
(George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-36&- 
5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufectured  to  conform  to  all 
applicable  Federal  motor  vehicle  safsty 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manu&ctiued  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufecturere  or 
importera  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Qiampagne  Imports.  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1983  Suzuki  GSX750  motorcycles  are 
eligible  for  importation  into  die  United 
States.  The  vehicle  which  Champagne 
beUeves  is  substantially  similar  is  the 
1983  Suzuki  GS750.  which  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  1983  Suzuki  GSX750  to 
the  1983  Suzuki  GS750.  and  found  the 
two  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1983  Suzuki 
GSX750.  as  originally  manufectured. 
conforms  to  many  Federal  motor  vehicle 
safety  standards  in  the  same  manner  as 
the  1983  Suzuki  GS750.  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 


UMI 


6616 Federal  Regirter  /  Vol.  62,  No.  29  /  Wednesday.  February  12,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  29  /  Wednesday.  February  12,  1997  /  Notices 


6615 


Specifically,  the  petitioner  claims  that 
the  1983  Suzuki  GSX7S0  is  identical  to 
the  1983  Suzuki  GS750  with  respect  to 
compliance  with  Standard  Nos.  106 
Brake  Hoses,  111    Reaiview  Mirrors, 
1 16    Brake  Fluid.  119    New  Pneumatic 
Tires  for  Vehicles  other  than  Passenger 
Cars,  and  122    Motorcycle  Brake 
Systems. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment: 
installation  of  U.S.-model  headlamp 
assembhes. 

Standard  No.  120    Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
placard. 

Standard  No.  123    Motorcycle 
Controls  and  Displays:  installation  of  a 
U.S.  model  speedometer  calibrated  in 
miles  per  hour. 

Petitioner  also  states  that  a  vehicle 
identification  number  plate  will  be 
affixed  to  the  vehicle  to  meet  the 
requirements  of  49  CFR  Part  565. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  piusuant  to  the  authority 
indicated  below. 

Authoritjr:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegatioiis  of  authority 
at  49  CFR  1.50  and  501.8. 

Itsued  on:  Febuaiy  6, 1997. 
MarUyime  JaoolM, 

Directm,  Office  of  V^icle  Safety  Compliance. 
(PR  Doc  97-3450  Filed  2-11-97;  8:45  am] 


(Docket  No.  97-012;  Notiee  1] 

NotiM  Of  RMtipt  of  PMMon  for 
DtcMon  That  Nonconfonning  1974 
MGB  Roadster  Passongar  Cars  Ara 
BIgibIa  for  Importation 

AOBICV:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nooconfeiming  1974  MGB 


Roadster  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1974  MGB  Roadster 
that  was  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  March  14, 1997. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington.  DC  20590.  [Docket 
houra  are  from  9:30  am  to  4  pm] 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
appUcable  Federal  motor  vehicle  safiety 
standards  shaU  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  Side  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  com[>ared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  appUcable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufecturers  or 
importen  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
oppoitimity  to  comment  on  the  petition. 
At  the  close  of  the  onnmait  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publitiies  this  decision  in  the  Federal 


Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1974  MGB  Roadster  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1974  MGB  Roadster  that  was 
manufactured  for  importation  into,  and 
sale  in,  the  United  States  and  certified 
by  its  manufecturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards: 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1974 
MGB  Roadster  to  its  U.S.  certified 
counterpart,  and  foimd  the  two  vehicles 
to  be  substantially  similar  with  respect  . 
to  compUance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1974  MGB  Roadster,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  heing 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  n(Hi-U.S.  certified  1974  MGB 
Roadster  is  identical  to  its  U.S.  certified 
coimterpart  with  respect  to  compliance 
with  Standards  Nos.  102    Transmission 
Shift  Lever  Sequence  *  *  •.,103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105    Hydraulic  Brake 
Systems,  106    Brake  Hoses,  109    New 
Pneumatic  Tires,  113    Hood  Latch 
Systems.  116    Brake  Fluid.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202    Head  Restraints,  203    Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204    Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials.  206    Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209    Seat  Belt 
Assemblies.  210    Seat  Belt  Assembly 
Anchorages,  212     Windshield 
Retention,  216    Roof  Crush  Resistance. 
219    Windshield  Zone  Intrusion,  and 
302    Flammability  of  Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101    Controls  and 
IXsplays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
feilure  indicator  lamp;  (b)  installation  of 
a  seat  belt  warning  lunp  that  displays 
the  iy>propriate  symbol;  (c)  recal^nation 
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of  the  speedometer/odometer  from 
kilometers  to  miles  per  hour. 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  sealed  beam 
headlamp  assemblies;  (b)  installation  of 
U.S. -model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies. 

Standard  No.  110     Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill    Rearview  Mirror 
Replacement  of  the  convex  passenger 
side  rearview  mirror  with  a  U.S.-model 
component. 

Standard  No.  114    Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  in  the  steering  lock 
assembly  and  a  warning  buzzer. 

Standard  No.  208    Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer.  The  petitioner  states  that  the 
vehicle  is  equipped  with  combination 
lap  and  shoulder  restraints  that  adjust 
by  means  of  an  automatic  retractor  and 
release  by  means  of  a  single  push  button 
at  both  front  designated  seating 
positions,  and  with  combination  lap  and 
shoulder  restraints  that  release  by 
means  of  a  single  push  button  at  both 
rear  designated  seating  positions. 

Standard  No.  214    Side  Impact 
Protection:  Installation  of  reinforcing 
beams. 

Standard  No.  301    Fuel  System 
Integrity:  Installation  of  a  roUover  valve 
in  the  hiel  tank  vent  line  between  the 
fiiel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  biunpers  on  the  non-U.S.  certified 
1974  MGB  Roadster  must  be  reinforced 
or  replaced  with  U.S.-model 
components  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

The  petitioner  also  states  that  a 
vehicle  identification  number  plate 
must  be  affixed  to  the  vehicle  to  meet 
the  requirements  of  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safiaty  Administration,  Room 
5109. 400  Seventh  Street.  S.W., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 


docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  February  6, 1997. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  97-3451  Filed  2-11-97;  8:45  am) 
BILUNG  COOe  4t10-S»-P 


Surface  Transportation  Board 
[STB  Finance  Docket  No.  33313] 

The  Kansas  City  Souttiem  Railway 
Company— Traclcage  Rights 
Exemptiorv— Burlington  Northern 
Railroad  Company 

Burlington  Northern  Railroad 
Company  (BN) '  has  agreed  to  grant 
overhead  trackage  rights  to  The  Kansas 
City  Southern  Railway  Company  (KCS) 
over  a  total  of  approximately  25.9  miles 
of  rail  line  over  the  portion  of  BN's 
Birmingham  subdivision  between  the 
BN-KCS  coimection  at  New  Albany,  MS 
(line  segment  1001 — BN  milepost 
562.3),  and  the  BN-KCS  connection  at 
Tupelo,  MS  (BN  milepost  588.2).  The 
transaction  was  expected  to  be 
consiunmated  on  February  5. 1997. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  at  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33313,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423  and  served  on: 
William  J.  Wochner,  Esq.,  The  Kansas 
City  Southern  Railway  Company,  114 
West  Eleventh  Street,  Kansas  Qty,  MO 
64105. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 


'  On  December  31,  1996.  The  Atchiion,  Topeka 
and  Santa  Fe  Railway  Company  was  merged  with 
and  into  BN,  with  the  surviving  corporation  named 
The  Burlington  Northern  and  Santa  Fe  Railway 
Companjr,  any  reference  to  BN  in  this  order  shall 
be  understood  to  refer  to  the  new  entity. 


Western  Ry.  Co.— Trackage  Rights— BN. 
354 1.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360 1.C.C.  653  (1980). 

Decided:  February  5, 1997. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Pnx:eedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-3385  Filed  2-11-97;  8:45  am] 

WLUNQ  COOE  4aiS-00-P 

(STB  nnance  Dodcet  No.  33352] 

Southern  Pacific  Transportation 
Company— Traclcage  Rights 
Exemption— Southern  Quit  Railway 
Company 

Southern  Gulf  Railway  Company 
(SCR)  will  agree  to  grant  trackage  rights 
to  Southern  Pacific  Transportation 
Company  (SET)  oyer  its  liae  of  railroad 
from  milepost  0.0  (SPT  milepost  226.57) 
to  milepost  4.28,  a  distance  of  4.28 
miles  near  Sulphur,  LA. 

The  transaction  was  scheduled  to  be 
consiunmated  on  February  3. 1997. 

The  purpose  of  the  trackage  rights  is 
to  allow  SPT  rail  access  to  the  Roy  S. 
Nelson  Generating  Station  of  Entergy 
Gulf  States,  Inc. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360 1.CC.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  at  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originsd  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33352,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W.. 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Gary  A.  Laakso,  Esq.,  Southern  Pacific 
Transportation  Company,  One  Market 
Plaza.  Room  846,  San  Francisco,  CA 
94105. 

Decided:  February  5, 1997. 

By  the  Board,  David  M.  Konsdmilc, 
Director,  Office  of  Proceedings. 
Vernon  A.  WUliams, 
Secretary. 
[FR  Doc.  97-3389  Filed  2-11-97;  8:45  am] 
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[STB  Finance  Docket  No.  33351] 

SPCSL  Corp.— Trackage  Rights 
Exemption— Norfolk  and  Western 
Railway  Company 

Norfolk  and  Western  Railway 
Company  (NW)  has  agreed  to  grant 
trackage  rights  to  SPCSL  Corp.  (SPCSL) 
over  approximately  19,950  feet,  more  or 
less,  of  NW  trackage  at  Springfield,  IL. 
The  trackage  rights  will  allow  the  Qty 
of  Springfield  to  consolidate  the  NW 
and  SPCSL  rights  of  way  into  one 
corridor. 

The  transaction  was  scheduled  to  be 
consiunmated  on  February  3, 1997. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  LC.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate.  360  LC.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33351,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch. 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Gaiy  A.  Laakso,  Esq.,  SPCSL  Corp.,  One 
Market  Plaza,  Room  846,  San  Francisco, 
CA  94105. 

Decided:  February  5, 1997. 

By  the  Board,  David  M.  Konschnik, 
Director,  OfBce  of  Proceedings. 
Vernon  A.  Williuns, 
Secretary. 

(FR  Doc.  97-3390  Filed  2-11-97;  8:45  am) 
MUMG  CODE  4«1S-0O-P 


[STB  Docket  No.  AB-167  (Sub-No.  1177X)] 

Consolidated  Rail  Corporation- 
Discontinuance  Exemption — in 
Montgomery  and  Bucks  Counties,  PA 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

summary:  The  Board,  pursuant  to  49 
U.S.C.  10502,  exempts  Consolidated 
Rail  Corporation  (Conrail)  bom  the  prior 
approval  requirements  of  49  U.S.C. 
10903  to  permit  Conrail  to  discontinue 
service  pursuant  to  its  trackage  rights 
over  Southeastern  Pennsylvania 
Transportation  Authority's  (SEPTA) 


14.9-mile  line  of  railroad,  known  as  the 
Bethlehem  Branch,  between  milepost 
30.5±.  near  Telford,  and  milepost  45.4±, 
near  Quakertown,  in  Montgomery  and 
Bucks  Counties,  PA,  subject  to  standard 
labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March 
14, 1997.  Formal  expressions  of  intent 
to  file  an  OFA  under  49  CFR 
1152.27(c)(2)  must  be  filed  by  February 
24, 1997,  petitions  to  stay  must  be  filed 
by  February  27, 1997.  and  petitions  to 
reopen  must  be  filed  by  March  10, 1997. 
ADDRESSES:  Send  pleadings,  referring  to 
STB  Docket  No.  AB-167  (Sub-No. 
1177X)  to:  (1)  Surface  Transportation 
Board,  Office  of  the  Secretaiy,  Case 
Control  Branch,  1201  Constitution 
Avenue,  N.W.,  Washington,  DC  20423; 
and  (2)  John  K.  Enright,  2001  Market 
Street— 16A,  Philadelphia,  PA  19101- 
1416. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  fixim:  DC  Data  & 
News,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 
Decided:  February  3, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Venion  A.  Williams, 

Secretary. 

[FR  Doc.  97-3386  Filed  2-11-97;  8:45  am] 

BH.IJNQ  CODE  491S-0fr-P 


UNITED  STATES  INFORMATION 
AGENCY 

Notice  of  Receipt  of  Cultural  Property 
Request  From  the  Government  of  Peru 

The  Government  of  Peru  has 
submitted  a  cultural  property  request  to 
the  Government  of  the  United  States 
under  Article  9  of  the  1970  UNESCO 
Convention.  The  request  was  received 
on  January  28, 1997,  by  the  United 
States  Information  Agency.  The  request 
seeks  U.S.  protection  of  certain 
categories  of  archaeological  and/or 
ethnological  material  the  pillage  of 
which,  it  is  alleged,  jeopardizes  the 
national  cultural  patrimony  of  Peru.  In 
accordance  with  the  provisions  of  the 
Convention  on  Cultural  Property 


Implementation  Act  (19  U.S.C.  2601  et 
seq.),  the  request  will  be  reviewed  by 
the  Cultural  Property  Advisory 
Committee  whidi  will  develop 
recommendations  before  a 
detennination  is  made. 

Dated:  February  7, 1997. 

PmnKemble. 

Deputy  Director,  United  States  Information 
Agency. 

(FR  Doc.  97-3482  Filed  2-11-97;  8:45  am) 

■UMQ  CODE  aao-oi-H 


■Meeting 

agency:  United  States  Informaticm 

Agency. 

ACTION:  Notice  of  Meeting  of  the 

Cultiu^  Property  Advisory  Committee. 

SUMMARY:  The  Cultural  Property 
Advisory  Committee  will  meet  on 
Tuesday,  February  25, 1997,  from 
approximately  9:00  a.m.  to  5:00  p.m. 
and  on  Wednesday,  February  26, 1997, 
from  approximately  9:00  a.m.  to  12:00 
noon,  at  the  S.  Dillon  Ripley  Center, 
Smithsonian  Institution,  Washington, 
D.C.  The  agenda  will  include         • 
deliberation  of  a  ctdtural  property 
request  from  the  Government  of  Peru  to 
the  United  States  Government  seeking 
protection  of  certain  archaeological  and/ 
or  ethnological  resources.  This  request, 
submitted  under  Article  9  of  the  1970 
UNESCO  Convention,  will  be 
considered  in  accordance  with  the 
provisions  of  the  Convention  on 
Cultural  Propertv  Implementation  Act 
(19  U.S.C.  2601  et  seq.,  P.L.  97-446). 
The  Committee  will  also  review  and 
discuss  internal  operating  procedures. 
Since  discussion  of  these  matters  will 
involve  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  action,  the  meeting  will  be 
closed  pursuant  to  5  U.S.C. 
552b(c)(9)(B)  and  19  U.S.C.  2605(h). 

Dated:  February  7,  1997. 
PennKemble, 

Deputy  Director,  United  States  Information 
Agency. 

Detennination  to  Close  the  Meeting  of 
the  Cultural  Property  Advisory 
Committee;  February  25  and  26, 1997 

In  accordance  with  5  U.S.C. 
552b(c)(9)(B),  and  19  U.S.C.  2605(h).  I 
hereby  determine  that  the  Cultural  - 
Property  Advisory  Committee  meeting 
on  February  25  and  26, 1997,  at  which 
there  will  be  deliberation  of  information 
the  premature  disclosure  of  which 
would  be  likely  to  significantly  frustrate 
implementation  of  proposed  actions, 
will  be  closed. 
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Dated:  February  7, 1997. 

Pann  Kambia, 

Deputy  Director.  United  States  Information 
Agency. 

|FR  Doc  97-3481  Filed  2-11-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  edKorial  conrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
arKl  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
eisewtiere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48CFRCfwpt8r1 

[Federal  Acqutsition  Circular  90-45] 

Federal  Acquisition  Regulation; 
Introduction  of  Miscellaneous 
Amendments 

Correction 

In  the  issue  of  Thursday,  January  2, 
1997.  in  separate  part  V,  beginning  on 


page  224,  in  the  running  head.  "Vol.  61" 
should  read  "Vol.  62". 

BIUJNQ  CODE  180Mt-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[Region  li  Docket  No.  150;  PR4-2,  FRL- 
5675-1] 

Approval  and  Promulgation  of 
implementation  Plans;  Commonwealth 
of  Puerto  Rico 

Correction 

In  rule  document  97-1420  beginning 
on  page  3211  in  the  issue  of  Wednesday. 
January  22, 1997  make  the  following 
corrections: 

§52.2723    [CorraetMl] 

1.  On  page  3213,  in  the  table,  in  the 
third  column,  "[Insert  date  of 
pubhcation  and  FH  page  citation.]" 
should  read  "1-22-97  and  PR  page 
citation". 

2.  On  page  3214.  in  the  table,  under 
PART  V,  FEES,  in  the  third  column,  the 


first  line.  " do."  should  read  "1-22- 

97  and  PR  page  citation". 

BMJJNQCOOE  igOM1« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 
[ND7-1-«882a;  FRL-661»«] 

Clean  Air  Act  Approval  and 
ProHHiigation  of  State  Implementation 
Plan  for  North  Dakota;  Revisions  to  the 
Air  PonuHon  Control  Rules;  Delegation 
of  Authority  for  Colorado  Standards  of 
Performance  for  New  Stationary 
Sources 

Correction 

In  rule  document  96-25469. 
beginning  on  page  52865.  in  the  issue  of 
Tuesday,  October  8, 1996,  make  the 
following  correction: 

S6a4«[CorrMled] 

In  §  60.49,  in  the  table  "Delegation 
Status  of  New  Source  Performance 
Standards",  begiiming  on  page  52869. 
the  following  subparts  are  corrected  to 
read  as  follows: 


OELEGA-poN  Status  of  New  Source  Performance  Standards 

I(NSPS)  lor  Rtgion  Vnq 


Subpart 


CO 


MT< 


ND< 


S0< 


\jr 


WY 


Do— <nduUii1Comin«roat— Inswmional  Slean  Ganaraton  . 
Q— Nitric  Add  Plans . 


H— Sulfuric  Add  Plams 

J    Paiiulttuiii  Rainanea « » „..»....» 

L— Saeondary  Laad  SmaHara  „„ 

M— Sacondaiy  Biaat  a  Branza  Produdion  Plants 


O 


n 
n 

n 

n 
n 


BILUNQ  COOK  1S«»«1-0 


FEDERAL  TRADE  COMMISSION 
[DkLC-a650] 

Bendciser  Consumer  Products,  Inc.; 
Prohit>ited  Trade  Practices,  and 
Affirmative  Correcthre  Actions 

Correction 

In  notice  document  97-2432 
beginning  on  page  4765.  in  the  issue  of 
Friday.  January  31. 1997  make  the 
following  corrqption: 

On  page  4766,  in  the  first  column, 
under  DATES  "May,  1996>  "  should 
read  "May  22. 1996>  ". 

HUMS  OOM  iaiM14> 


UMI 


VOL 


1997 
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_j 1    «»__«^«___     #    *«    «      «.      •.«         .. 


Wednesday 
February  12, 


1997 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  260,  et  al. 
Military  Munitions  Ruie:  Hazardous  Waste 
identification  and  Management; 
Explosives  Emergencies;  Manifest 
Exemption  for  Transport  of  Hazardous 
Waste  on  Right-of-Ways  on  Contiguous 
Properties;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260. 261. 282. 263. 264. 
266, 266,  and  270 

[EPA  S30-Z-«S-«13:  FRL-66M-q 

RIN206(M^O90 

MWItary  Munitions  Riila:  Hazardous 
Waste  Msntification  and  Management; 
Explosivss  Emergencies;  Manifest 
Exsmption  for  Transport  of  Hazardous 
Waste  on  Right-of-Ways  on 
Contiguous  Properties 

AGENCY^  Environmental  Protection 
Agency. 

ACTION:  Final  rule. 

SUMMARY:  In  response  to  section  107  of 
the  Federal  Facility  Compliance  Act 
(FFCA)  of  1992,  EPA  is  today  finalizing 
a  rule  that  identifies  when  conventional 
and  chemical  military  munitions 
become  a  hazardous  waste  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  and  that  provides  for  the 
safie  storage  and  transport  of  such  waste. 
Today's  final  rule  also  amends  existing 
regulations  regarding  emergency 
responses  involving  both  military  and 
non-military  munitions  and  explosives. 
This  rule  also  exempts  all  generators 
and  transporters  of  hazardous  waste,  not 
just  the  military,  from  the  RCRA 
manifest  for  the  transportation  of 
hazardous  waste  on  public  or  private 
right-of-ways  on  or  aJong  the  border  of 
contiguous  properties,  under  the  control 
of  the  same  person,  regardless  of 
whether  the  contiguous  properties  are 
divided  by  right-of-ways.  This  revision 
is  e)q)ected  to  reduce  the  paperwork 
burden,  for  hazardous  waste  generators 
whose  property  is  divided  by  right-of- 
ways  without  loss  in  protection  of 
public  health. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
August  12, 1997. 

ADDRESSES:  The  public  docket  for  this 
rulemaking  is  available  for  public 
inspection  at  EPA's  RCRA  Docket, 
located  at  Crystal  Gateway.  First  Floor, 
1235  Jefferson  Davis  Highway, 
ArUngton,  Virginia.  The  regulatory 
docket  for  this  final  rule  contains  a 
number  of  background  materials.  To 
obtain  a  list  of  these  items,  contact  the 
RCRA  Docket  at  703-603-9230  and 
request  the  list  of  references  in  EPA 
Docket  #F-97-MMF-FFFFF. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
RCRA  Hotline  between  9:00a.m.-6:00 
p.m.  EST,  toll-free,  at  800-424-9346; 
703-412-9810  from  Government  phones 
or  if  in  the  Washington,  D.C.  local 
calling  area;  or  800-553-7672  for  the 


hearing  impaired.  For  more  detailed 
information  on  specific  aspects  of  the 
rulemaking,  contact  Ken  Shuster  by 
calhng  703-308-«759  or  by  writing,  to 
U.S.  Environmental  Protection  Agency. 
Office  of  SoUd  Waste.  Permits  and  State 
Programs  Division,  401  M  St.,  S.W. 
(Mailcode  5303W).  Washington,  D.C 
20460. 

SUPPLEMENTARY  MFORMATION:  This  rule 
is  available  on  the  Internet.  Please 
follow  these  instructions  to  access  the 
rule  electronically: 

From  the  World  Wide  Web  (WWW), 
type  http://www.epa.gov/epaoswer, 
then  select  option  for  Rules  and 
Regulations. 

This  repKjrt  can  also  be  accessed  from 
the  main  EPA  Gopher  menu  in  the 
directory:  EPA  Offices  and  Regions/ 
Office  of  SoUd  Waste  and  Emergency 
Response  (OSWER)/Office  of  Solid 
Waste  {RCRA)/Hazardous  Waste 
Gopher:  gopher.epa.gov 
Dial-up:  919-558-0335 
FTP:  ftp.epa.gov 
Login:  name 

Password:  Your  Internet  address 
Files  are  located  in  /pub/gopher/ 

OSWRCRA/hazwaste 

The  official  record  for  this  action  is 
kept  in  a  paper  format.  Accordingly, 
EPA  has  transferred  all  comments 
received  into  paper  form  and  placed 
them  into  the  official  record,  with  all 
the  comments  received  in  writing.  The 
official  record  is  maintained  at  the 
address  in  the  "ADDRESSES"  section  at 
the  beginning  of  this  dociunent. 

EPA's  responses  to  comments  have 
been  incorporated  in  a  "Response  to 
Comments"  document,  which  has  been 
placed  into  the  official  record  for  this 
rulemaking.  The  major  comments  and 
responses  are  discussed  in  the  Response 
to  Comment  sections  of  this  preamble. 

Preamble  Outlme 

I.  Legal  Authority 

n.  Background 

in.  Summary  of  Significant  Changes  From 

Proposed  Rule 
IV.  Description  of  the  Final  Rule  and 

Responses  to  Comments 

A.  Description  of  Major  Affected  Parties 

B.  Scope,  Applicability,  and  Definition  of 
Military  Munitions 

C  Separate  CFR  Part  for  Military 
Munitions 

D.  Uniform  National  Standards 

E.  When  Military  Munitions  Become  a 
Solid  Waste 

F.  When  Unused  Military  Munitions 
Become  a  Solid  Waste 

1.  Section  266.202(b)(1)— Munitions  That 
Have  Been  or  are  At>andoned  by  Being 
Disposed  of.  Burned,  or  Otherwise 
Treated  Prior  to  Disposal 

2.  Section  266.202(b)(2)— Munitions 
Removed  From  Storage  for  the  Purposes 
of  Treatment  or  Disposal 


3.  Section  266.202(b)(3)— Leaking  or 
Deteriorated  Munitions 

4.  Section  266. 202(b)(4>— Munitions 
Determined  by  an  Authorized  Military 
Official  to  be  a  Solid  Waste 

G.  When  Military  Munitions  Are  Not  a 
Solid  Waste 

1.  Intended  Use 

a.  Section  266.202(a)(l)(i)— Military 
training  exercises. 

b.  Section  266.202(a)(l)(ii)— Weapons 
testing. 

c.  Section  266.202(a)(l)(iii)— Range 
clearance  operations. 

2.  Section  266.202(a)(2)—  Disassembly 
operations. 

H.  Military  Munitions  On  Dosed  and 

Transferred  Ranges 
I.  When  Used  or  Fired  Military  Munitions 

Become  Solid  Waste,  including  Military 

Munitions  That  Land  Off-Range 
).  Waste  Materials  Derived  from  Munitions 

Manufacture 
K.  Chemical  Munitions 
L  Generator  and  Transporter  Standards 
M.  Storage  Standards 

1.  Conditional  Exemption  for  Waste 
Military  Munitions  in  Storage 

a.  Conditional  Exemption  for  Waste  Non- 
chemical  Munitions 

(1)  Legal  Basis  for  Conditional  Exemption 
^Approach 

(2)  Implementation  and  Enforcement  Issues 

(3)  Amendments  to  DDESB  Standards 

b.  Waste  Chemical  Munitions 

(1)  Applicability  of  RCRA  Requirements  to 
Waste  Chemical  Munitions 

(2)  Inapplicability  of  Conditional 
Exemption 

(3)  Inapplicability  of  RCRA  Storage 
Prohibition 

2.  Subpart  EE 

N.  Permit  Modifications  to  Receive  Off-Site 
Waste  Munitions 

0.  Environmental  Justice 
P.  Emergency  Responses 

Q.  Manifest  Exemption  For  Transport  of 
Hazardous  Waste  In  Lieu  of  "On-Site" 
Redefinition 

V.  State  Authority 

VI.  Administrative  Requirements/ 

Compliance  with  Executive  Order 

A.  Regulatory  Impact  Analysis  Under 
Executive  Order  12866 

1.  Cost  Analysis 

2.  Benefits  Analysis 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 
D.  Unfunded  Mandates 

Vn.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Legal  Authority 

These  regulations  are  being  finaUzed 
under  the  authority  of  sections  2002, 
3001-3007  (including  3004(y)),  3010, 
7003,  and  7004  of  tiie  Solid  Waste 
Disposal  Act  of  1965,  as  amended, 
including  amendments  by  RCRA  and 
the  FFCA  (42  U.S.C.  6912,  6921-7, 
6930,  and  6973-4). 

n.  Background 

Section  107  of  the  Federal  Facility 
Compliance  Act  (FFCA)  of  1992 
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amended  the  Resoiut^  Conservation 
and  Recovery  Act  (RCRA)  by  adding  a 
new  section  3004(y)  that  requires  the 
U.S.  Environmental  Protection  Agency 
(EPA)  to  propose,  after  consulting  with 
the  Department  of  Defense  (DOD)  and 
appropriate  State  officials,  and  then  to 
Hnalize  regulations  that  identify  when 
conventional  and  chemical  military 
munitions  become  hazardous  waste 
subject  to  Subtitle  C  of  RCRA,  and  that 
provide  for  the  safe  storage  and 
transportation  of  such  waste.  Such 
regulations  are  to  assure  the  protection 
of  human  health  and  the  environment. 
This  final  rule  responds  to  this 
Congressional  mandate.  The  Agency 
consulted  with  DOD  and  appropriate 
State  representatives  prior  to  the 
promulgation  of  this  rule,  as  the  statute 
requires.  Records  of  these  meetings  and 
information  provided  to  EPA  have  been 
included  in  the  official  docket  of  this 
final  acti(m. 

EPA  proposed  the  rule  on  November 
8, 1995  (60  FR  56468).  The  pubfic 
comment  period  ended  on  February  2, 
1996.  As  mentioned  in  the  proposal,  the 
Agency  focused  on  several  key  issues 
that  have  arisen  in  the  application  of 
RCRA  to  military  munitions,  or  that 
have  been  raised  by  DOD,  States,  or 
citizen  groups.  The  six  major  issues 
raised  during  the  development  of  the 
proposed  rule  and  addressed  in  today's 
final  rule  are  the  following:  (1)  At  what 
point  does  an  unused  munition  become 
a  RCRA  "hazardous  waste,"  potentially 
subject  to  RCRA  permitting  and 
technical  management  standards? 
Specifically,  at  what  point  in  the 
process  do  unused  munitions  slated  for 
destruction  first  become  subject  to 
RCRA?  (2)  Should  RCRA  hazardous 
waste  management  standards  apply  to 
the  use  of  munitions  in  weapons  testing 
or  military  training  exercises?  (3)  How 
do  RCRA  hazardous  waste  regulations 
apply  to  emergencies  involving  military 
munitions  and  explosives  and  non- 
military  explosives?  (4)  In  what  way  (if 
any)  do  RCRA  requirements  apply  to 
unexploded  ordnance  and 
environmental  contamination  at 
miUtary  ranges,  especially  ranges  that 
are  closed  or  transferred?  (5)  Chice  it  has 
been  determined  that  a  mimition  is  a 
hazardous  waste  for  regulatory 
purposes,  what  management  standards 
are  needed  to  ensure  safe  transportation 
and  storage,  while  protecting  human 
health  and  the  environment?  (6)  Should 
the  definition  of  "on-site"  be  revised  to 
simplify  compliance  with  RCRA 
manifiest  standards  at  contiguous 
faciUties  cut  by  right-of-ways? 

In  developing  the  final  rule.  EPA 
reviewed  the  comments  received  bom 
124  organizations  and  individuals  on 


the  proposed  rule,  including  DOD,  other 
Federal  agencies,  States,  universities, 
associations,  corporations,  and  citizen 
groups.  These  comments  can  be  fouiui . 
in  the  official  docket  for  this  final  rule. 
Responses  to  significant  comments  can  - 
be  foimd  in  the  preamble  of  today's  rule. 

In  addressing  each  of  the  above  six 
issues,  EPA  proposed  (in  the  November 
8. 1995  Federal  Registo*)  an  option 
followed  in  some  cases  by  a  discussion 
of  "alternative  options"  on  which  the 
Agency  requested  comment.  Because  of 
the  length  and  complexity  of  the  issues 
and  options  proposed,  the  Agency  is  not 
revisiting  or  summarizing  these  in  this 
final  rule  preamble  to  any  great  extent. 
The  reader  may  refer  to  the  proposed 
notice  for  a  detailed  account  of  the 
original  proposal.  Instead,  this  final  rule 
preamble  expands  on  the  discussion  of 
the  selected  alternative,  which  appeared 
in  the  proposal,  in  order  to  provide 
additional  discussion  of  the  finally 
selected  option.  Following  that 
discussion  is  a  response  to  comments 
section  for  each  topic.  Together,  the 
purpose  of  these  discussions  is  to 
explain  and  clarify  the  Agency's  final 
direction. 

m.  Sommaiy  of  Significant  Changes 
Fran  Proposed  Rule 

Following  is  a  summary  of  the 
significant  changes  to  the  proposed  rule 
in  today's  final  rule.  Where  the  Agency 
proposed  multiple  options,  this 
siunmary  identifies  those  alternatives 
that  EPA  has  incorporated  into  today's 
final  rule. 

The  final  rule  consolidates  the 
requirements  applicable  solely  to 
military  mimitions  in  a  new  subpart  M 
under  40  CFR  Part  266. 

The  applicability  of  proposed  40  CFR 
264  and  265  subparts  EE  for  storage  of 
waste  munitions  and  explosives  is  being 
expanded  to  be  available  to  owners  and 
operators  of  all  units  storing  such 
wastes,  not  just  the  military.  In  addition, 
EPA  has  decided  to  finalize  the  second 
alternative  discussed  in  the  storage 
section  of  the  proposed  preamble.  This 
is  the  conditional  exemption  alternative, 
under  which  non-chemical  waste 
military  munitions  that  otherwise  meet 
the  definition  of  "hazardous  waste"  are 
not  regulated  under  RCRA  as  a 
hazardous  waste  so  long  as  they  meet  all 
of  the  conditions  set  forth  in  §266.205. 
Today's  rule  also  finalizes  the 
conditional  exemption  approach  for 
transportation  of  waste  munitions  when 
shipped  between  military  installations 
in  accordance  with  DOD  standards. 

The  Agency  is  today  postponing  final 
action  on  the  status  of  military 
munitions  left  on  closed  or  transferred 
ranges.  This  will  enable  the  Agency  to 


thoroughly  evaluate  the  numerous 
public  comments  as  well  as  the  DOD 
Range  Rule  which  is  currently  under 
development. 

Instead  of  modifying  the  definition  of 
"on-site,"  as  proposed,  the  final  rule 
revises  40  CFR  Part  262  to  exempt  from 
the  RCRA  manifest  requirements 
shipments  on  right-of-ways  on  (or 
bordering)  contiguous  properties  under 
the  control  of  the  same  person,  where 
the  property  is  cut  by  right-of-ways.  The 
title  for  today's  rule  also  reflects  this 
change.    - 

IV.  Description  of  the  Final  Rule  and 
Responses  to  Comments 

This  rule  finalizes  the  proposed 
"Military  Munitions  Rule:  Hazardous 
Waste  Identification  and  Management; 
Explosive  Emergencies;  Redefinition  of 
On-Site"  (60  FR  56468,  November  8, 
1995).  This  section  explains  the 
Agency's  final  action,  based  on  the 
rationale  presented  in  the  proposal  and 
the  Agency's  review  of  the  public 
comments  and  further  examination  of 
the  proposed  options. 

To  facilitate  me  reader's  review  of  this 
final  rule  and  to  streamline  the  overall 
structure,  this  section  also  contains  the 
Agency's  responses  to  the  most 
significant  comments  after  each  of  the 
topics  discussed.  If  a  particular  section 
does  not  contain  a  response  to  comment 
section,  then  either  the  Agency  did  not 
receive  comment  on  this  topic  or  it  has 
chosen  to  place  its  response  in  the 
background  document  entitled  Military 
Munitions  Rule  Response  to  Comments 
Background  Docimient.  This 
background  dociunent  contains  a 
complete  discussion  of  the  Agency's 
responses  to  comments  and  can  be 
found  in  the  docket  for  this  rulemaking. 
This  dociunent  provides  a  complete 
record  of  the  public  comments  followed 
by  the  Agency's  responses.  To  obtain  a 
copy,  please  refer  to  the  "ADDRESSES" 
section  of  this  preamble. 

A.  Description  of  Major  Affected  Parties 

Since  the  primary  focus  of  this  final 
rule  is  military  munitions,  the  major 
regulated  parties  are  the  U.S. 
Departments  of  Defense,  Energy,  and 
Transportation  (U.S.  Coast  Guard)  and 
the  National  Guard  (the  inclusion  of 
these  is  discussed  below  in  section  B). 
Even  so,  various  sections  of  the  rule  are 
expected  to  impact  a  number  of  other 
groups,  as  well.  The  emergency 
response  portions  of  this  rule  apply  to 
non-military  munitions  and  explosives 
and  non-mihtary  personnel  as  well  as 
military.  In  addition,  the  40  CFR  264 
and  265  subp>art  EE  standards  for  waste 
munitions  and  explosives  are  also 
available  for  use  by  non-military 
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entities.  The  exemption  from  manifest 
requirements  for  transportation  along 
public  roads  on  contiguous 'properties 
owned  by  the  same  person  that  are 
divided  by  a  public  right-of-way, 
applies  to  non-military  as  well  as 
military  wastes  and  properties.  The  rest 
of  the  proposed  rule  was  developed 
primarily  for  the  military,  based,  in  part, 
on  the  EPA's  review  of  RCRA  and 
current  military  munitions  management 
standards  and  practices. 

Response  to  Comments 

In  response  to  commenter  inquiries 
and  suggestions  regarding  the 
applicability  of  the  proposed  provisions 
(primarily  storage  standards  and  range 
standards),  EPA  is  clarifying  and 
modifying  certain  provisions  to 
accommodate  some  non-military 
situations.  For  example,  one  conunenter 
suggested  that  munitions  or  explosives 
controlled  by  other  government 
agencies,  e.g.,  NASA,  should  be 
included  within  the  scope  of  the 
rulemaking  if  those  agencies  have 
comparable  storage  standards.  Other 
commenters  suggested  that  EPA  clarify 
that  the  final  rule  applies  to  military 
conductors  to  the  extent  that  they 
comply  with  the  appropriate  DOD 
requirements.  Further,  for  military 
contractors,  where  the  distinction 
between  military  munitions  and 
munitions  produced  for  the  private 
sector  or  other  public  sector 
organizations  is  unclear  (e.g.,  the  same 
production  lines  and  storage  units  are 
used),  the  final  rule  should  clarify  that 
it  also  applies  to  waste  materials 
associated  with  munitions  produced  for 
the  private  or  public  sector  to  the  extent 
the  management  of  these  wastes  also 
complies  with  the  appropriate  DOD 
requirements.  Several  commenters 
suggested  that  subpart  EE  should  be 
made  available  for  non-military  and 
private  concerns. 

In  response  to  these  comments,  EPA 
has  retained  the  subpart  EE  standards  in 
40  CFR  Parts  264  and  265,  and  has 
expanded  their  availability  to  all 
munitions  and  explosives,  not  just 
military,  in  order  to  make  subpart  EE 
available  to  facilities  that  store  non- 
military  munitions  or  explosives  and 
fedlities  that  are  not  subject  to 
Department  of  Defense  Explosive  Safety 
Board  (DDESB)  jurisdiction.  Thus, 
commercial/private  ventures  that 
operate  in  compliance  with  DDESB 
storage  requirements  and  that  also 
produce  munitions  for  the  private  sector 
that  are  stored  in  the  same  manner,  as 
well  as  all  commercial  and  private 
ventures  that  store  non-military 
munitions  or  explosives,  regardless  of 
compliance  with  the  DDESB  standards. 


may  avail  themselves  of  subpart  EE  for 
all  such  munitions/explosives  wastes. 
Similarly,  other  Federal  agencies  (e.g.. 
National  Aeronautical  and  Space 
Administration  (NASA),  Federal  Bureau 
of  Investigations  (FBI),  and  the  Bureau 
of  Alcohol,  Tobacco,  and  Firearms 
(BATF))  that  store  waste  munitions  and 
explosives  may  also  apply  for  a  storage 
permit  under  subpart  EE.  In  those  cases 
where  the  owner/operator's  practices 
are  comparable  or  identical  to  the 
DDESB-prescribed  practices,  they  could 
expect  to  satisfy  the  subpart  EE 
standards. 

B.  Scope,  Applicability,  and  Definition 
of  Military  Munitions 

The  definition  of  "military 
munitions,"  finalized  in  40  CFR  260.10. 
establishes  the  scope  for  much  of 
today's  rule.  In  40  CFR  part  266,  subpart 
M,  today's  rule  establishes  special 
procedures  and  management  standards 
for  waste  military  munitions.  The  term 
"military  munitions"  is  defined  to 
include  all  types  of  both  conventional 
and  chemical  ammunition  products  and 
their  components,  produced  by  or  for 
the  militaiy  for  national  defense  and 
secimty  (including  munitions  produced 
by  other  parties  under  contract  to  or 
acting  as  an  agent  for  DOE) — in  the  case 
of  Government  Owned/Contractor 
Operated  [COCO]  operations).  This 
definition  clarifies,  as  it  did  in  the 
proposal,  that  military  munitions  may 
be  under  the  control  of  the  Department 
of  Energy  (DOE),  even  though  DOE  is 
not  usually  considered  to  be  within  the 
"military."  DOE  maintains  the  nation's 
nuclear  arsenal  for  the  military,  and 
maintains  munitions  and  personnel  to 
protect  the  arsenal.  The  definition 
clarifies  that  military  munitions  may 
also  be  under  the  control  of  the  U.S. 
Coast  Guard  (Department  of 
Transpmtation),  and  the  National  Guard 
(which  includes  the  State  National 
Guard),  as  well  as  the  Department  of 
Defense  and  its  various  components. 
The  U.S.  Coast  Guard  and  National 
Guard  are  generally  considered  to  be 
within  the  military.  Chemical  agents 
and  munitions  are  given  the  same 
definition  as  in  50  U.S.C.  section 
1521(j)(l). 

For  purposes  of  today's  rule,  the  term 
"military"  is  also  meant  to  include  EXDE 
and  the  other  organizations  listed  above, 
as  well  as  other  parties  imder  contract 
or  acting  as  an  agent  for  DOD,  as  long 
as  they  are  managing  "military 
munitions."  Because  the  term 
"military"  appears  in  the  rule  without 
the  term  "munition,"  the  term 
"military"  has  been  defined  in  section 
266.201  to  make  it  clear  that  these 
parties  are  included  with  the  other 


organizations  listed  above  in  the  scope 
of  the  various  provisions  of  today's  rule. 

The  definition  of  "military 
munitions"  lists  a  number  of  examples 
of  military  mimitions  components, 
including  propellents,  explosives, 
pyrotechnics,  bulk  chemical  warfare 
and  riot  control  agents,  smokes, 
incendiaries,  warheads,  cluster 
munitions  and  dispensers,  and  depth 
and  demolition  charges;  and  product 
examples,  including  rockets,  guided  and 
ballistic  missiles,  bombs,  mines, 
grenades,  mortar  rounds,  artillery  and 
small  arms  ammunition,  torpedoes,  and 
chemical  munitions.  The  definition 
excludes  wholly  inert  items  and 
improvised  explosive  devices,  for 
example,  home  made  bombs  (which  are 
non-military) '.  The  definition  also 
excludes  nuclear  weapons,  nuclear 
devices,  and  non-nuclear  components 
thereof  (including  subparts  of 
components)  managed  under  DOE's 
nuclear  weapons  program,  which  still 
must  have  necessary  sanitization  ^ 
operations  completed  thereon  under  the 
requirements  of  the  Atomic  Energy  Act 
(AEA)  of  1954.  The  phrase  regarding 
"sanitization"  has  been  added  to  the 
definition  of  "military  munitions"  to 
make  it  clear  that  any  non-nuclear 
components  of  nuclear  weapons  or 
devices  that  do  not  require  sanitization 
under  the  AEA  are  "military  munitions" 
under  today's  rule.  A  phrase  has  also 
been  added  to  the  end  of  the  definition 
of  "military  munitions"  to  clarify  that 
upon  completion  of  the  sanitization  of 
non-nuclear  components  (or  component 
subparts)  of  nuclear  weapons  or  devices, 
the  remaining  materials  are  considered 
"military  mimitions"  that,  thereafter, 
are  covered  by  subpart  M  of  Part  266  of 
today's  rule.  Any  component  of  a 
nuclear  weapon  or  device  that  is  soujt». 
special  nuclear,  or  by  product  material 
as  defined  by  the  Atomic  Energy  Act  of 
1954,  as  amended,  would  not  be 
included  in  this  definition,  nor  would 
they  otherwise  be  subject  to  RCRA 
requirements,  since  these  materials  are 
excluded  from  the  statutory  definition 
of  solid  waste  under  section  1004(27). 

EPA  considered  including  in  this  rule 
all  of  the  non-nuclear  components  of 


■  Improvised  explosive  devices,  or  lEDs.  are  non- 
standard explosive  devices  made  from  either 
military  or  non-military  materials  by  non-military 
peraonnel. 

'  Sanitization  means  the  irreversible  modiGcation 
or  destruction  of  a  component  or  part  of  a 
component  of  a  nuclear  weapon,  device,  trainer,  or 
test  assembly  as  necessary  to  prevent  revealing 
classified  or  otherwise  controlled  information  (e.g., 
unclassifled  information  that  is  restricted  from  the 
standpoint  of  export  control  because  of  its 
significance  for  nuclear  explosive's  research, 
development,  fabrication,  or  proliferation  purposes) 
as  required  by  the  Atomic  EiMrgy  Act  of  1954.  as 
amended. 
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nuclear  weapons  which  are  managed  by 
DOE  under  its  responsibilities  for  the 
Nation's  nuclear  weapons  program  as 
provided  in  the  AEA  of  1954  (U.S.C 
section  2011  et  seq.).  As  the  Agency 
stated  in  its  proposal,  an  analysis  of  the 
legislative  history  associated  with 
section  107  resulted  in  the  conclusion 
that  the  FFCA  does  not  contemplate  the 
inclusion  of  nuclear  weapons  within  the 
scope  of  this  rule.  The  statutory 
language  and  legislative  history  of 
section  107  clearly  demonstrate  the 
intent  of  Congress  that  EPA  develop 
regulations  that  address  conventional 
and  chemical  munitions  with  no 
mention  being  made  of  nuclear  weapons 
or  their  components.  Furthermore,  EPA 
recognizes  that  DOE's  practices  and 
procedures  for  the  management  of 
nuclear  weapons  under  the  AEA,  as 
well  as  the  potential  impacts  on  DOE 
operations,  are  significantly  different 
from  those  of  DOD  pertaining  to 
conventional  and  chemical  mimitions 
that  are  addressed  in  this  rule.  As  a 
consequence,  EPA  has  concluded  that 
non-nuclear  components  of  nuclear 
weapons  are  excluded  from  the 
definition  of  "military  munition"  until 
all  necessary  AEA  required  sanitization 
has  been  completed.  After  sanitization, 
EPA  believes  these  materials  are  no 
different  from  other  munitions  managed 
for  national  defense,  and,  therefore,  are 
included  within  the  scope  of  this  rule. 
Under  today's  rule,  however, 
conventional  or  chemical  mimitions 
that  DOE  produces  or  manages  for  the 
military,  or  maintains  and  uses 
(including  for  training  purposes)  to 
protect  the  nuclear  arsenal,  are  "military 
munitions"  under  this  final  rule. 

Response  to  Comments 

The  Agency  received  a  number  of 
comments  regarding  the  extent  to  which 
this  rule  should  or  should  not  apply  to 
other  government  agencies  and  to  the 
private  sector,  as  well  as  the  military.  In 
addition  to  military  munitions  imder 
the  control  of  DOD,  DOE,  the  U.S.  Coast 
Guard,  and  the  National  Guard,  the  rule 
also  applies  to  other  parties  (e.g.,  a 
private  company)  producing  or 
managing  military  munitions  under 
contract  to,  or  as  an  agent  for,  DOD  or 
these  other  agencies.  Since  it  is  clear  in 
the  definition  of  "military  munitions" 
that  the  definition  applies  to  all  military 
munitions  regardless  of  who  is 
managing  them,  no  change  has  been 
made  to  the  rule. 

Comments  were  also  received  on 
specific  terms  in  the  definition  or  the 
need  for  further  clarifications  to  the 
proposed  definition  of  "military 
munitions."  Some  of  these  comments 
are  reflected  in  the  final  definition  of 


"military  munitions"  at  40  CFR  part 
260.10.  For  example,  the  final  definition 
reflects  the  comments  that  "mortar 
roimds"  and  "artillery  ammunition"  are 
more  accurate  than  "mortar"  and 
"artillery,"  which  are  the  weapons,  not 
the  ammunition.  On  the  other  hand, 
"napalm"  was  not  added  to  the 
definition  because  it  is  covered  by  the 
term  "incendiaries." 

C.  Separate  CFR  Part  for  Military 
Munitions 

In  the  proposed  preamble,  EPA 
solicited  comment  on  DOD's  request 
that  EPA  create  a  separate  part  or 
subpart  for  military  munitions  in  order 
to  consolidate  and  simplify  the 
regulations  for  the  miUtary,  based  on  the 
argument  that  this  would  increase 
understanding  and  thereby  enhance 
comphance.  In  today's  rule,  EPA  has 
consolidated  all  the  requirements  solely 
applicable  to  military  munitions  in  40 
CFR  Part  266  subpart  M,  with 
appropriate  cross  references. 
Requirements  applicable  but  not  imique 
to  military  munitions  (e.g.,  treatment 
and  disposal  standards)  are  retained 
elsewhere  and  referenced  in 
§  266.200(b)  of  subpart  M.  EPA 
recognizes  that  some  of  the  cross- 
references  in  subpart  M  are  redundant 
with  §  266.200(b),  but  has  included 
them  for  clarity. 

Response  to  Comments 

The  creation  of  a  separate  part  for 
military  mimitions  was  supported  by 
several  commenters,  in  addition  to 
DOD.  EPA  agrees  with  the  commenters 
that  there  is  a  benefit  to  placing  all 
requirements  pertaining  to  military 
munitions  in  \he  same  CFR  part,  given 
DOD's  nationwide  presence,  and 
logistical  and  operational  needs.  The 
Agency  also  agrees  that  consolidation  of 
the  standards  for  waste  military 
munitions  could  simplify  integration  by 
DOD  of  these  rules  with  the  DDESB  and 
the  Service-specific  requirements  for  the 
management  of  all  military  munitions 
(including  waste  munitions).  This 
consolidation  should  facilitate  DOD's 
compliance  as  well  as  State 
implementation  and  oversight  activities. 
In  proposing  this  option,  DOD 
recommended  that  the  standards  be 
placed  in  40  CFR  Part  269  (which  has 
already  been  taken  by  another 
rulemaking  proposal).  In  supporting  this 
option,  EPA  has  decided  to  place  it  in 
40  CFR  Part  266.  which  is  being  used  to 
address  special  types  of  waste  and  waste 
management  facilities. 

D.  Uniform  Nationai  Standards 

In  the  proposed  preamble,  EPA  asked 
for  comment  on  an  alternative  that 


would  have  prohibited  States  from 
enforcing  broader  or  more  stringent 
requirements  with  respect  to  miUtary 
munitions.  EPA  has  not  adopted  this 
approach  in  today's  rule. 

Response  to  Comments 

The  Agency  received  an 
overwhelming  response  to  this  proposed 
alternative.  While  EPA  recognizes 
DOD's  need  for  national  consistency  in 
managing  its  munitions,  including 
waste  munitions,  given  DOD's  national 
defense  mission,  nation-wide  presence, 
and  logistical  and  operational  needs,  the 
Agency  has  decided  not  to  depart  from 
the  standard  RCRA  approach  in  today's 
rulemaking.  Therefore,  today's  rule 
maintains  the  standard  Federal-State 
relationship  embodied  in  other  parts  of 
the  RCRA  program.  While  EPA  strongly 
encourages  States  to  adopt  the  terms  of 
today's  rule,  it  acknowledges  that  States 
may  adopt  requirements  with  respect  to 
military  munitions  that  are  more 
stringent  or  broader  in  scope  than  the 
Federal  requirements.  See  RCRA  section 
3006  and  3009. 

E.  When  Military  Munitions  Become  a 
Solid  Waste 

RCRA  section  3004(y)  requires  EPA  to 
identify  when  military  munitions 
become  hazardous  waste  for  purposes  of 
Subtitle  C  of  RCRA.  Under  the  RCRA 
regulations,  materials  are  considered  to 
be  "hazardous  waste,"  for  regulatory 
purposes,  if  the  following  criteria  are 
met:  (1)  the  material  is  a  "sohd  waste," 
as  defined  in  40  CFR  261.2.  and  (2)  the 
material  meets  the  definition  of 
"hazardous  waste"  in  40  CFR  261.3. 
Today's  final  action,  in  keeping  with  the 
original  proposal,  focuses  on  the  first 
point— clarifying  when  nvunitions 
become  a  solid  waste. 

Under  the  existing  provisions  of  40 
CFR  261.2  of  the  RCRA  regulations, 
"solid  waste"  is  defined  as  "discarded 
material.  '  Section  261.2  (a)  through  (f) 
provides  a  detailed  regulatory  definition 
of  this  term.  In  particular,  §  261.2(b) 
defines  "discarded  material"  as 
materials  that  are  abandoned  by  being 
disposed  of;  burned  or  incinerated:  or 
accumulated,  stored,  or  treated  (but  not 
recycled)  before  or  in  lieu  of  being 
disposed  of,  burned  or  incinerated. 
Section  261.2(c)  then  describes  under 
which  ciromistances  recycled  materials 
are  solid  wastes  (e.g., used  in  a  manner 
constituting  disposal  or  aociunulated 
speculatively).  Today's  final  action  adds 
a  new  provision  in  §  261.2(a)(2)  for 
military  munitions  that  refers  to 
§  266.202.  which  specifies  how  the 
regulatory  term  "discarded  material" 
applies  to  unused  and  used  military 
munitions.  The  following  sections  of  the 
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preamble  discuss  the  regulatory 
definition  of  solid  waste  in  the  context 
of  three  speciBc  categories  of  military 
mimitions:  (1)  unused  munitions.  (2) 
munitions  being  used  for  their  intended 
purpose,  and  (3)  used  or  fired 
munitions. 

F.  When  Unused  Military  Munitions 
Become  a  Solid  Waste 

This  rule  finalizes  proposed  40  CFR 
261.2(g)(l)(iHiv)  in  40  CFR  Part  266, 
subpart  M,  §266.202(b)(lH4).  These 
paragraphs  identify  the  specific 
dnnunstances  under  which  an  unused 
munition  is  considered  to  be  solid  waste 
for  regulatory  purposes.  An  unused 
military  munition  becomes  a  solid  waste 
when:  (1)  the  unused  munition  is 
"abandoned  by  being  disposed  of, 
burned,  or  incinerated,  or  treated  prior 
to  disposal";  (2)  the  unused  munition  is 
removed  bom  storage  for  purposes  of 
disposal  or  treatment  prior  to  disposal; 
(3)  the  unused  munition  is  deteriorated, 
leaking,  or  damaged  to  the  point  that  it 
can  no  longer  be  returned  to  serviceable 
conditioRj  and  cannot  be  reasonably 
recycled  or  used  for  other  purposes 
(except,  of  course,  recycUng  that  is  like 
"discard,"  i.e..  placement  on  the 
ground,  unless  such  placement  is  the 
result  of  use  as  a  munition,  or  burning 
for  energy  recovery);  or  (4)  the  munition 
has  been  determined  by  an  authorized 
military  official  to  be  a  solid  waste. 

1.  Section  266.202a))(l>— Munitions 
That  Have  Been  or  Are  Abandoned  by 
Being  Disposed  of,  Burned,  or 
Otherwise  Treated  Prior  to  Disposal 

Section  266.202(b)(1),  proposed  as 
S  261.2(g)(l)(i).  specifies  that  an  unused 
munition  becomes  discarded,  and, 
therefore,  a  solid  waste  for  regulatory 
piuposes  when  it  is  or  has  been 
abandoned  by  being  disposed  of  (e.g., 
buried  cm-  landfilled),  burned  or 
incinerated,  or  otherwise  treated  prior  to 
disposal.  Thus,  open  burning/open 
detonation  or  incineration  of  unused 
munitions  (except  when  done  during  an 
emergency  response  or  during  training 
in  use  of  a  product)  is  regulated  under 
the  RCRA  Subtitle  C  standards  for 
hazardous  waste,  including  the  40  CFR 
Part  270  permit  requirements  (assuming 
the  waste  munitions  meet  the  §  261.3 
definition  of  "hazardous  waste"). 
Similarly,  unused  munitions  that  were 
buried  or  landfilled  in  the  past  are 
considered  abandoned,  and,  therefore, 
are  solid  waste,  and,  if  hazardous,  they 
would  become  subject  to  applicable 
Subtitie  C  regulation  when  unearthed 
and  further  managed.  EPA  emphasizes, 
as  it  did  in  the  proposed  rule,  that  this 
provision  will  not  bring  use  of  military 
munitions  for  their  intended  purposes — 


e.g.,  the  firing  of  military  rounds — 
within  the  regulatory  scope  of  RCRA. 
The  use  of  a  product  for  its  intended 
purpose  (in  this  case  a  military 
munition),  in  EPA's  view,  is  not  a  waste 
management  activity  and  does  not 
constitute  abandonment  or  disposal  for 
tiie  purposes  of  §  266.202(b)(1). 

2.  Section  266.202(bX2}— Munitions 
Removed  Fmm  Stomgefor  the  Purposes 
of  Treatment  or  Disposal 

Section  266.202(b)(2),  proposed  as 
§  261.2(g)(l)(ii),  specifies  that  a  military 
munition  becomes  a  solid  waste  for 
regulatory  purposes  when  it  is  removed 
from  storage  in  a  military  magazine  or 
other  storage  area  ^  for  the  purposes  of 
disposal,  burning,  incineration,  or  other 
treatment  prior  to  disposal.  Unused 
military  munitions,  in  EPA's  view,  are 
imused  "products"  comparable  to 
unused  commercial  products  stored  by 
manufacturers  or  their  customers.  Under 
RCRA,  unused  products  do  not  become 
"waste"  until  they  become  "discarded 
material."  EPA  believes  that  an  unused 
product  becomes  "discarded"  when  an 
intent  to  discard  the  material  is 
demonstrated.  However,  "intent."  in 
many  cases,  is  difficult  to  discern; 
therefore,  in  this  rule,  EPA  has 
identified  a  clear  test  to  determine  the 
military's  "intent"  in  the  case  of  unused 
munitions.  Indeed,  this  issue  is  at  the 
heart  of  the  purpose  behind  RCRA 
section  3004(y).  Congress  instructed 
EPA  to  develop  a  "fair  and  coherent 
approach"  to  identify  when  military 
mimitions  become  a  solid  waste  for 
Subtitle  C  purposes,  in  order  to  avoid 
creating  a  situation  where  the  courts 
must  constantiy  interpret  imclear  rules. 
(H.R  Conf.  Rep.  No.  886, 102d  Cong.,  2d 
Sess.  29  (1992)1.  The  Agency  believes  it 
has  chosen  a  clear,  simple,  enforceable 
test  that  is  similar  to  the  approach  the 
Agency  has  taken  towrard  commercial 
chemical  products  and  fits  the  unique 
context  of  military  munitions. 

IX)D's  complex  system  of  accounting 
and  management  controls  and  the 
numerous  options  available  to  DOD  for 
reconditioning,  reuse,  and  sale,  etc., 
make  it  difficult  to  determine  at  what 
point  there  is  an  "intent  to  discard"  a 
particular  unused  munition.  DOD's 
classification  of  a  munition  in  one  of  the 
various  DOD  "demilitarization" 
accounts  does  not,  in  EPA's  view, 
constitute  a  decision  to  discard  the 


'  The  tenn  "military  magazine  or  other  storage 
area"  reCers  to  all  types  of  military  munitions 
storage  units  allowied  under  the  DOD  Explosives 
Safety  Board  (DDESB)  sUndards  (DOD  6055.9- 
STD).  which  are  mandatory  for  use  by  all  DOD 
components,  including  outdoor  or  open  storage 
areas,  sheds,  bunkers,  and  earth-covered  and  above- 
ground  magazinee. 


material  because,  pursuant  to  DOD's 
practices,  such  a  classification  does  not 
necessarily  evidence  an  intent  to 
discard  that  munition.  Ammunition 
classified  as  "Condition  Code  H"  or  as 
"unserviceable,"  or  in  a  demilitarization 
accoimt  (such  as  the  Army's  Resource 
Recovery  and  Disposition  Account)  for 
example,  may  be  either  returned  to 
service  after  further  review,  or  in  some 
cases  after  reprocessing;  sold  for  non- 
military  piuposes  or  to  nations  that 
maintain  weapons  that  utilize  these 
munitions;  or  otherwise  reused, 
reclaimed,  or  recycled.  Even  usable 
munitions  scheduled  for  disposal  may 
be  called  back  into  service,  if  needed, 
and  thus  may  still  also  serve  a  deterrent 
purpose.  Therefore,  in  EPA's  view, 
inclusion  of  a  munition  in  a 
"demilitarization"  account  or  a  military 
determination  that  a  munition  is 
"unusable"  for  its  intended  purpose 
does  not,  by  itself,  constitute  an  intent 
to  discard  that  munition. 

For  these  reasons,  today's  rule  does 
not  define  stored,  unused  military 
munitions  as  "solid  waste"  subject  to 
Subtitle  C,  except  as  provided  in 
paragraphs  266.202(b)  (3)  and  (4).  In 
EPA's  view,  the  appropriate  point  at 
which  to  consider  most  unused  military 
munitions  to  be  a  solid  waste  is  when 
the  material  is  finally  removed  fi^m 
storage  for  the  purpose  of  disposal  or 
treatment  prior  to  disposal.  In  practical 
terms,  this  provision  means  that  storage 
of  unused  munitions  is,  for  the  most 
part,  not  subject  to  RCRA  regulation; 
however,  once  a  munition  is  removed 
firom  a  magazine  for  the  purpose  of 
disposal  or  treatment  prior  to  disposal, 
it  is  a  solid  waste  and  is  potentially 
regulated  under  Subtitie  C  of  RCRA. 

EPA  emphasizes  that  this  provision 
will  trigger  RCRA  coverage  only  where 
a  decision  to  treat  or  dispose  of  the 
munition  has  clearly  been  made.  In 
many  cases,  munitions  classified  as 
"unserviceable"  are  removed  &x)m 
storage  and  sent  to  central  arsenals  for 
evaluation  to  determine  whether  they 
are.  in  fact,  unusable;  whether  they  can 
be  sold  for  use;  whether  they  can  be 
reconditioned  for  use;  whether  they  can 
be  recycled  or  processed  for  other  uses; 
or  whether  they  should  be  disposed  of. 
In  these  cases,  the  munition  is  not  being 
shipped  for  the  purposes  of  treatment  or 
disposal,  but  rather  for  evaluation.  The 
munition  is  to  be  handled  as  a  waste 
only  if  no  further  evaluation  would  take 
place  and  the  decision  to  destroy  has 
already  been  made.*  Similarly,  a 


'EPA  has  taken  a  similar  position  In  the  case  of 
pharmaceuticals  returned  to  the  manufacturer.  See 
letter  from  Sylvia  K.  Lowrance,  Director,  EPA  Office 
of  Solid  Waste,  to  Mark  |.  Schuiz,  Pharmaceutical 
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munition  may  be  removed  from  storage 
for  the  purpose  of  reconditioning, 
recycling  or  mateiials  recovery  without 
triggering  RCRA. 

EPA's  approach,  as  supported  by 
many  of  the  public  comments,  is  also 
based  on  the  recognition  that  DOD  has 
in  place  extensive  storage  and 
transportation  standards  that,  in 
providing  for  explosives  safety  and 
security,  are  also  protective  of  human 
health  and  the  environment;  and  that 
the  military  Services'  safety  record  in 
storing  and  transporting  all  mimitions, 
including  waste  mimitions,  has  been 
good.  EPA  further  believes  that  there  is 
no  compelling  environmental  or  legal 
reason  to  establish  an  earlier  point  at 
which  unused  munitions  are  a  solid 
waste,  except  in  the  case  of  the 
following:  munitions  that  are 
abandoned  or  disposed  of  in  the  past: 
munitions  that  are  leaking,  deteriorated 
or  damaged  to  the  point  they  cannot  be 
put  into  serviceable  condition,  recycled, 
or  put  to  other  uses;  or  that  have  been 
declared  a  waste  by  an  authorized 
military  ofBcial.  Also,  it  is  clearer  and, 
therefore,  easier  to  implement  an  intent- 
based  test  where  a  component  of  the 
determinant  of  DOD's  intent  is  when  the 
munition  is  physically  removed  from 
storage  for  treatment  or  disposal  rather 
than  solely  trying  to  figure  out  when  a 
decision  by  an  appropriate  authority  has 
been  made.  Even  so,  §  266.202(b)(4), 
discussed  in  section  4  below,  retains  the 
more  intent-based  test  for  situations 
where  a  decision  by  an  authorized  DOD 
official  has  clearly  been  made.  More 
importantly,  however,  to  move  away 
from  the  proposed  point  (when  a 
munition  leaves  storage)  would 
significantly,  and  needlessly,  increase 
the  regulatory  burden  not  only  on  DOD, 
but  also  on  regulators  (for  enforcement 
and  for  permitting),  and  it  could 
potentially  disrupt  DOD's  program  for 
the  management  of  military  mimitions. 
The  Agency  has  selected  this  final 
approach,  in  part,  because  it  involves  a 
minimum  of  interference  with  the 
military's  established  and  proven 
system  for  managing  unused  munitions, 
and  it  will  not  conflict  with  the 
Services'  logistical  needs  or  constraints. 
Munitions  in  the  active, 
demilitarization,  and  waste  accounts  are 
all  managed  under  the  same  storage  and 
transportation  standards,  and  they  are 
often  stored  together  in  the  same 
magazines.  Thus,  the  hazards  posed  by 
a  stored  munition  do  not  change  when 
it  is  classified  as  "unserviceable"  or 
placed  into  a  demilitarization  account, 


ServicM,  Inc.,  Browning-Ferris  Industrie*.  May  16. 
1991. 


or  when  it  is  scheduled  for  treatment  or 
disposal. 

EPA  has  determined  that  the 
military's  storage  standards  and 
practices  for  munitions  provide  a  degree 
of  protection  that  is  comparable  to,  or 
better  than,  what  RCRA  regulation 
would  provide.  The  storage  of  military 
munitions  is  regulated  under  standards 
developed  and  overseen  by  the 
Department  of  Defense  Explosives 
Safety  Board  (DDESB),  as  well  as 
Service-specific  standards,  which  must 
be  at  least  as  stringent  as  the  DDESB 
standards.  As  mentioned  in  the 
proposal,  EPA  has  reviewed  the  DDESB 
standards  in  detail  and  concluded  that 
the  technical  design  and  operating 
standards  of  the  DDESB  meet  or  exceed 
RCRA  standards  in  virtually  all 
significant  respects.  A  more  detailed 
discussion  on  the  di^erences  between 
the  RCRA  and  DDESB  standards  may  be 
found  in  the  preamble  of  the  proposed 
rule  (60  FR  56474),  and  in  the  docket  for 
this  rule  (A  Comparison  of  RCRA 
Storage  Requirements  With  DOD 
Requirements  for  Storage  of  Military 
Munitions,  EPA,  October  31. 1995). 
Again,  the  DOD  safety  record  for  the 
management  of  all  military  munitions, 
including  waste  munitions,  has  been 
good. 

3.  Section  266.202(b)(3)— Leaking  or 
Deteriorated  Munitions 

Section  266.202(b)(2),  discussed 
above,  defines  the  most  common 
circumstances  under  which  an  unused 
military  munition  becomes  a  solid 
waste--that  is,  when  a  decision  has 
been  made  to  dispose  of  or  treat  it  and 
it  is  removed  from  storage  for 
transportation  to  a  disposal  site,  to  a 
treatment  unit,  or  to  a  storage  unit  at 
another  facility  prior  to  treatment  or 
disposal.  EPA.  however,  recognizes  (and 
States  and  citizen's  groups  have  pointed 
out)  that  under  certain  circumstances 
military  munitions  in  storage  may 
deteriorate  to  a  point  where  they  are  nO 
longer  "products"  in  any  meaningful 
sense  and  indeed  may  present  a 
potential  safety  hazard  or  environmental 
threat.  To  address  these  circumstances, 
§  266.202(b)(3),  which  finalizes 
proposed  §  261.2(g)(l)(iii),  defines  an 
unused  military  munition  as  a  solid 
waste  if  it  is  "deteriorated  or  damaged 
(e.g.,  the  integrity  of  the  munition  is 
compromised  by  cracks,  leaks,  or  other 
damage)  to  the  point  that  it  cannot  be 
put  into  serviceable  condition,  and 
cannot  reasonably  be  recycled  or  used 
for  other  purposes."  For  example,  if  the 
stabilizers  in  a  propellant  have 
deteriorated  to  the  point  at  which  there 
is  such  a  significant  hazard  of  auto- 
ignition  that  the  only  options  available 


to  DOD  are  treatment  or  disposal,  that 
propellant  would  be  a  solid  waste.  If, . 
however,  the  propellant  had  not 
deteriorated  to  this  point  and  could 
reasonably  be  reclaimed,  it  would  not  be 
a  solid  waste. 

Similarly,  leaking  chemical  munitions 
that  cannot  be  put  into  serviceable 
condition,  and  that  cannot  be 
reasonably  recycled  or  used  for  other 

{>urpose8  would  also  be  a  solid  waste.  A 
eaking  chemical  munition  that  has  been 
overpacked  is  so  unlikely  to  ever  be 
used,  repaired,  or  recycled,  that  EPA 
views  such  a  munition  as  a  solid  waste 
unless  DOD  already  has  in  place  an 
established  repair  or  recycling  plan. 
Munitions  in  these  situations  are 
defined  in  today's  rule  as  solid  waste.  A 
leaking  chemical  munition  or  agent 
container  (e.g.,  a  one  ton  chemical 
container),  however,  may  be  repaired 
and  the  material  still  considered  to  be 
a  product,  not  a  solid  waste,  unless  E)OD 
determines  it  is  a  solid  waste  under 
§  266.202(b)(4). 

4.  Section  266.202(b)(4)— Munitions 
Determined  by  an  Authorized  Military 
Official  To  Be  a  Solid  Waste 

Finally,  proposed  §261.2(g)(l)(iv)  is 
finalized  in  §  266.202(b)(4)  to  make  it 
clear  that  an  authorized  military  official 
may  identify  an  unused  military 
munition  as  a  RCRA  "solid  waste."  In 
this  case,  the  designated  waste  munition 
(if  "hazardous"  or  if  designated  by  the 
generator  as  hazardous  under  §  262.11) 
would  be  subject  to  the  hazardous  waste 
regulations  unless  it  is  a  non-chemical 
munition  that  meets  the  terms  of  the 
conditional  exemptions  in  §  266.203  or 
§  266.205.  For  example,  in  1984,  the 
Department  of  the  Army  determined 
that  M55  rockets  are  hazardous  waste. 
DOD  made  this  decision  because  the 
rockets'  delivery  system  no  longer 
existed,  and  because  DOD  decided,  for 
operational  reasons,  that  the  rockets 
would  not  be  used  in  military 
operations,  and  that  they  would  not  be 
sold  or  reclaimed.  These  rockets  are 
now  being  regulated  as  hazardous  waste 
under  RCRA  interim  status  or  permit 
requirements.  This  final  action  does  not 
affect  the  waste  status  of  these  materials 
previously  declared  "solid  waste,"  and 
provides  for  similar  future  classification 
of  military  munitions  as  solid  or 
hazardous  waste. 

EPA  emphasizes  that  §  266.202(b)(4) 
requires  a  specific  declaration  by  an 
authorized  military  official  that  a 
munition  is  a  solid  or  hazardous  waste. 
EPA  expects  that  the  declaration  would 
be  in  writing.  As  explained  earlier,  a 
decision  under  IXDD's  classification 
systems  that  a  munition  is 
"unserviceable,"  or  the  transfer  of  a 
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munition  into  a  "demilitarization" 
account  would  not,  by  itself,  constitute 
a  decision  that  a  munition  is  a  solid 
waste. 

Response  to  Comments 

DOD  commented  that  EPA  should 
designate  unused  military  munitions  as 
solid  wastes  when  certified  for 
treatment  or  disposal  and  received  at 
the  treatment  or  disposal  unit.  This 
would  avoid  the  need  for  compliance 
with  RCRA  storage  and  transportation 
requirements,  and  permit  modifications 
for  off-site  wastes  (discussed  below  in 
section  M).  For  the  reasons  stated  in  the 
preamble  for  the  proposed  rule,  EPA 
continues  to  believe  unused  military 
mimitions  slated  for  treatment  or 
disposal  should  be  classified  as  solid 
waste  when  they  leave  storage. 

Some  commenters  suggested  that 
munitions  identified  as  "unserviceable" 
OT  "Condition  Code  H"  or  placed  in  a 
"demilitarization  account"  should  be 
included  as  solid  waste,  because,  in  the 
commenter's  view,  the  designations 
express  an  intent  to  discard  these 
munitions.  Other  commenters  took  the 
opposite  view,  that  such  designations 
do  not  express  an  intent  to  discard. 
Some  commenters  further  stated  that 
EPA  should  develop  a  scheme, 
including  possibly  a  schedule,  that 
would  force  DOD  to  evaluate  and  make 
determinations  in  a  timely  manner  that 
materials  in  the  various 
"unserviceable,"  "Condition  Code  H," 
"demilitarization,"  or  "resource 
recovery  and  disposition"  accounts  are 
or  are  not  "solid  waste,"  arguing  that 
there  are  tremendous  volumes  of 
materials  in  these  accoimts  that  DOD 
should  be  compelled  to  act  upon  to 
reduce  the  amoimt  in  storage  and, 
thereby,  reduce  storage  risks. 

For  the  reasons  discussed  above  and 
in  the  preamble  to  the  proposed  rule, 
EPA  does  not  agree  that  such  materials 
should  be  classified  as  solid  waste 
(except  those  that  are  leaking,  damaged, 
or  deteriorated  as  addressed  in 
§  266.202(b)(3))  nor  that  EPA  should 
develop  a  scheme  to  force  DOD  to  make 
such  determinations,  especially  given 
the  DOD  storage  standards,  practices 
and  record. 

C.  When  Mlitary  Munitions  Are  Not  a 
Solid  Waste 

Military  munitions,  under  today's 
final  rule,  are  not  a  solid  waste  for 
regulatory  purposes:  (1)  when  a 
mimition  is  used  for  its  intended 
purpose,  which  includes  when  a 
munition  is  used  for  the  training  of 
military  personnel  and  of  explosives 
and  emergency  response  specialists; 
when  a  munition  is  used  for  research. 


development,  testing,  and  evaluation; 
and  when  a  munition  is  destroyed 
during  certain  range  clearance 
operations;  and  (2)  when  an  unused 
mimition,  including  components 
thereof,  is  repaired,  reused,  recycled, 
reclaimed,  disassembled,  reconifigured, 
or  otherwise  subjected  to  materials 
recovery  activities. 

1.  Intended  Use 

Under  RCRA,  the  use  of  products  for 
their  intended  purpose,  even  when  the 
use  of  the  product  results  in  deposit  on 
the  land,  does  not  necessarily  constitute 
"discard,"  is  not  waste  management, 
and  is  not  subject  to  regulation.  For 
example,  RCRA  does  not  regulate  the 
use  of  pesticides  by  farmers,  even 
though  pesticides  are  discharged  to  the 
environment  during  use  (see  40  CFR 
262.10(d)  and  262.70).  By  the  same 
logic,  RCRA  does  not  regulate  the  use  of 
dynamite  or  other  explosives  during 
quarrying  or  construction  activities. 
Similarly,  EPA  has  consistently  held 
that  the  use  of  munitions  (military  or 
otherwise)  for  their  intended  purpose 
does  not  constitute  "discard,"  and 
therefore  is  not  a  waste  management 
activity.  Section  266.202(a)(l)(i)-(iii),  in 
finalizing  proposed  §  261.2  {g)(3)(i)-(iii), 
clarifies  this  point  and  provides  specific 
examples  of  military  activities  that  are 
excluded  from  RCRA  regulation. 

a.  Section  266.202laniHi}— Military 
training  exercises.  Section 
266.202(a)(l)(i)  clarifies  that  munitions 
used  in  the  training  of  military 
personnel  and  explosive  (Htinance 
disposal  (EOD)  persoimel  are  not 
regulated  under  RCRA.  As  discussed  in 
the  proposal  (60  FR  56475),  EPA  views 
such  training,  which  could  include 
training  military  personnel  in  the 
destruction  of  unused  propellant  and 
other  munitions,  to  constitute  the 
normal  use  of  a  product,  rather  than 
waste  disposal.  For  example,  to  ensure 
that  military  personnel  can  safely  and 
efficiently  destroy  propellant  during 
wartime,  miUtary  training  exercises 
involving  artillery  and  mortar  rounds 
typically  include  training  in  the  safe 
burning  of  unused  propellant.  In  EPA's 
view,  the  training  of  military  personnel 
in  the  wartime  use  of  munitions  is  a 
legitimate  use  that  lies  outside  the  scope 
of  RCRA.  Such  training  exercises 
typically  follow  detailed  protocols  for 
training  military  personnel  in  the 
handling  and  burning  of  unused 
propellents. 

b.  Section  266.202(a)(l)(ii)— Weapons 
testing.  Today's  final  rule  also  clarifies 
that  munitions  used  in  weapons 
research,  development,  testing,  and 
evaluation  programs  are  not  regulated 
under  RCRA.  Testing  munitions,  or 


using  munitions  to  test  a  weapon 
system,  to  determine  their  performance 
capabilities,  clearly  falls  within  the 
definition  of  use  of  a  material/product 
for  its  intended  purposes.  EPA  also 
considers  the  removal  of  a  used  or  fired 
mimition  firom  a  testing  or  training 
firing  range  for  further  testing  and 
evaluation  to  be  within  the  definition  of 
use  of  a  material  for  its  intended 
purpose. 

c.  Section  266.202(a)(l)(iii)— Range 
clearance  operations.  The  military 
Services  often  conduct  range  clearance 
exercises  as  a  result  of  weapons  testing 
or  training  at  firing  ranges.  During  these 
exercises,  military  Explosive  Ordnance 
Disposal  (EOD)  specialists  clear  ranges 
of  debris  and  unexploded  ordnance, 
which  are  generally  destroyed  on-site 
but  may  also  be  shipped  off-range  for 
treatment  or  disposal.  The  frequency  of 
these  range  clearance  activities  differs 
according  to  the  nature  of  the  area 
within  the  range.  For  example,  range 
areas  known  as  maneuver  zones,  where 
tanks,  other  vehicles,  and  personnel  are 
present  are  generally  cleared  more 
frequently  ^an  range  impact  areas.  EPA 
considers  range  management  to  be  a 
necessary  part  of  the  safie  use  of 
munitions  for  their  intended  piupose; 
thus,  the  range  clearance  activity  is  an 
intrinsic  part  of  training  or  testing.  EPA 
also  considers  this  provision  to  be 
consistent  with  Congress'  intent  that 
EPA  take  DOD  safety  requirements  into 
account  in  developing  regulations  under 
RCRA  section  3004(y).  IH.  R.  Conf.  Rep. 
No.  886, 102d  Cong.,  2d  Sess.  29 
(1992)1.  Furthermore,  from  an 
environmental  perspective,  it  makes  no 
difference  whether  ordnance  explodes 
on  impact  or  is  subsequently  detonated 
by  an  EOD  specialist.  Therefore,  this 
final  rule  excludes  range  clearance 
exercises  (i.e.,  the  recovery,  collection, 
and  on-range  treatment  or  destruction  of 
unexploded  ordnance)  at  active  or 
inactive  ranges  bom  RCRA  Subtitle  C 
regulation. 

Under  today's  rule,  any  debris  or 
unexploded  ordnance  (UXO)  shipped 
off-range  for  treatment  or  disposal  is  a 
solid  waste,  and  if  a  hazardous  waste,  it 
would  potentially  be  subject  to  the 
RCRA  Subtitle  C  requirements. 
However,  it  would  not  be  a  solid  waste 
if  shipped  off-range  for  further 
evaluation,  unless  the  evaluation  is 
related  to  treatment  and  disposal. 

Finally,  today's  rule  clarifies  that  on- 
range  disposal  (e.g.,  the  recovery, 
collection,  and  subsequent  burial  or 
placement  in  a  landfill)  of  UXO  is  a 
RCRA-regulated  activity  under  Subtitle 
C. 
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2.  Section  266.202(a)(2)— Disassembly 
Operations 

Proposed  S  261.2(g)(5)  is  being 
finalized  in  §  266.202(a)(2).  Unused 
military  munitions  that  are  being 
repaired,  reused,  recycled,  reclaimed, 
disassembled,  reconfigured,  or 
otherwise  subjected  to  materials 
recovery  activities  are  not  solid  waste. 
Therefore  these  activities  are  not  subject 
to  RCRA,  "unless  such  activities  involve 
use  constituting  disposal,  as  defined  in 
§  261.2(c)(1)  or  biuning  for  energy 
recovery  as  defined  in  §  261.2(c)(2)" 
(these  exceptions  have  been  added  to 
today's  rule  for  consistency  with  the 
proposed  preamble  at  60  FR  56472  and 
56477  and  existing  section  261.2(c)l.  Of 
course,  the  subtitle  C  regulations  do 
apply  if  the  mxmition  is  already 
classified  as  a  waste  and  the 
disassembly  is  carried  out  to  prepare  for 
waste  disposal.  Materials  recovery 
operations  constitute  a  large  part  of 
EOD's  Resource  Recovery  and  Recycling 
Program,  which  EPA  strongly  supports 
and  encourages.  As  discussied  in  the 
proposal  preamble  (60  FR  56472),  this 
section  is  analogous  to  §§  261.2  (c)  and 
(e)  and  261.33  for  "commercial 
chemical  products."  Thus,  the  position 
EPA  is  taking  in  today's  rule  on  military 
munitions  recycling  or  materials 
recovery  operations  is  similar  to  the 
position  the  Agency  has  taken  with 
regard  to  the  management  of 
commercial  chemical  products. 
Examples  of  munitions  recycling 
activities  performed  by  DOD  that  would 
not  be  regulated  under  RCRA  can  be 
foimd  in  the  proptosed  notice  to  this 
final  action. 

In  the  proposed  rule,  the  Agency 
requested  comment  on  one  particular 
type  of  munitions  recycling  activity:  the 
processing  of  an  imused  propellant  or 
explosive  for  use  as  fertilizer,  hi  the 
preamble  to  the  proposed  rule,  the 
Agency  noted  that  this  form  of  recycling 
involves  application  of  propeilant  or 
explosives  to  the  land  in  lieu  of  its 
originally  intended  use.  This  use  as  a 
fiertilizer  is  regulated  as  a  waste 
management  activity  unless  it  meets  the 
terms  of  an  exemption.  In  reviewing  this 
issue,  the  Agency  has  determined  the 
recycling  of  propellents  or  explosives 
into  fertilizer  may  be  a  permissible 
activity  under  RCRA. 

Specifically,  the  Agency  notes  that  in 
this  scenario,  the  unused  propeilant  or 
explosive  would  become  a  solid  waste 
because  it  is  being  recycled  by  being 
used  in  amanner  constituting  disposal. 
See  40  CFR  261.2(c)(1).  Use  constituting 
disposal  is  defined  as  application  or 
placement  on  the  land  in  a  manner  that 
constitutes  disposal,  or  use  in 


production  of  products  that  are  applied 
to  or  placed  on  the  land  or  are  otherwise 
contained  in  products  that  are  applied 
to  or  placed  on  the  land.  In  the  specific 
case  in  point,  the  propeilant  or 
explosive  is  recycled  by  being  used  to 
produce  a  product  (i.e.,  fertilizer)  that  is 
applied  to  the  land. 

Since  explosives  or  propellants 
exhibit  the  hazardous  wast* 
characteristic  of  reactivity  (see  40  CFR 
261.23),  those  that  become  solid  wastes 
when  recycled  would  also  be  a  reactive 
hazardous  waste  (hazardous  waste  code 
D003).  In  some  limited  cases,  a 
propellent  might  also  exhibit  the 
characteristic  of  toxicity  (see  40  CFR 
261.24],  primarily  due  to  the  presence  of 
metals  such  as  lead.  In  either  case,  since 
the  propeilant  or  explosive  is  a 
"recyclable  material,"  the  recycling 
would  be  subject  to  40  CFR  261.6— 
Requirements  for  recyclable  materials. 
See  40  CFR  261.6(a)(1).  Under  40  CFR 
261.6(a)(2)(i),  recyclable  materials  used 
in  a  manner  constituting  disposal  are 
subject  to  the  requirements  of  40  CFR 
Part  266,  subpart  C— Recyclable 
Materials  Used  in  a  Manner  Constituting 
Disposal. 

Under  40  CFR  266.20(b)  commercial 
fertilizers  that  are  produced  for  the 
general  public's  use  that  contain 
recyclable  materials  are  not  presently 
subject  to  regulation  provided  they  meet 
the  treatment  standard  under  40  CFR 
Part  268,  subpart  D,  for  each  recyclable 
material  that  they  contain.  In  the  case  of 
propellants  or  explosives  that  exhibit 
the  characteristic  of  reactivity  (i.e.,  D003 
wastes),  the  treatment  standard  under 
40  CFR  268.40(e),  as  set  forth  in  the 
table,  "Treatment  Standards  for 
Hazardous  Wastes,"  is  deactivation  (i.e., 
rendering  the  propellent  no  longer 
reactive  as  defined  under  40  CFR 
261.23),  plus  treatment  of  all  underlying 
hazardous  constituents  (as  defined  in  40 
CFR  268.2(i))  to  meet  the  imiversal 
treatment  standards  (UTS),  found  in  40 
CFR  268.48.  In  the  case  of  a  propeilant 
or  explosive  that  also  exhibits  the 
toxicity  characteristic  (TC),  in  addition 
to  meeting  the  requirements  for  the 
D003  waste  code,  the  waste  would  also 
have  to  meet  the  appropriate  treatment 
standard  for  the  TC  waste  code  as  set 
out  in  40  CFR  Part  268,  subpart  D. 

Thus,  the  use  of  an  unused  explosive 
or  propeilant  as  an  ingredient  to 
produce  commercial  fertilizer  would  be 
exempt  from  regulation  under  RCRA, 
provided  that  the  fiertilizer:  no  longer 
exhibits  the  characteristic  of  reactivity; 
has  had  all  underlying  hazardous 
constituents  treated  to  meet  the  UTS; 
and  has  met  the  treatment  standards  for 
other  applicable  hazardous  waste  codes. 


EPA  notes  that  §  266.202(a)(2)  codifies 
EPA's  interpretation  of  how  its  current 
recycling  requirements  apply  to 
disassembly  and  recycling  of  unused 
military  munitions.  The  same  principles 
apply  to  the  recycling  of  commercial 
ammunition. 

It  is  important  to  note,  however,  that 
once  the  materials  recovery  activities 
are  completed,  any  remaining  residuals 
requiring  disposal  or  treatment  prior  to 
disposal  are  solid  wastes  which,  if 
hazardous,  would  be  subject  to  the 
subtitle  C  regulations. 

Response  to  Comments 

The  Agency  received  numerous 
comments  regarding  the  proposed  nile 
provisions  identifying  when  unused 
munitions  are  not  a  solid  waste.  The 
major  comments  focused  on  the 
following  topics:  munitions  used  for 
their  intended  purpose,  in  particular, 
munitions  that  remain  on  the  groimd  at 
firing  ranges  and  munitions  used  for 
training  in  the  destruction  of  munitions; 
the  scope  of  military  personnel  training 
regarding  minimization  of  the  quantity 
of  unused  propeilant  resulting  from 
military  training:  potential  health  efiiects 
of  open  burning;  minimum  open 
burning  standards:  the  potential  for 
"sham"  training  exercises  for  purposes 
of  disposal;  regulation  of  residue/ash 
from  open  burning/open  detonation 
(OB/OD)  activities;  regulation  of  the 
destruction  and  cleanup  of  munitions 
during  range  clearance  activities; 
disassembly  of  rockets,  missiles,  or 
torpedoes  (which  carry  the  munitions  as 
propellent  or  warhead)  as  it  i)ertains  to 
treatment;  applicability  of  scrap  metal 
exemptions  to  munitions;  and  reuse  of 
explosives  as  fertilizers  (discussed 
above). 

Intended  Use.  With  respect  to  the  use 
of  munitions  "for  their  intended 
purpose,"  the  Agency  received 
comments  that  disagreed  with  various 
aspects  of  the  Agency's  interpretation: 
in  particular,  that  the  use  of  munitions 
at  firing  ranges  and  training  in  the 
destruction  of  unused  propellants  are 
"intended  use"  activities.  Commenters 
stated  that  munitions  that  impact  the 
groimd  have  ceased  to  be  used  for  their 
intended  purpose,  and  that  their  use 
cannot  be  compared  to  the  use  of 
pesticides  since  these  products  continue 
their  intended  purpose  after  they  are 
applied  to  the  ground. 

Commenters  also  suggested  that, 
because  of  the  potential  impact  of 
munitions  on  the  environment,  EPA 
should  consider  designating  munitions 
on  the  ground  as  solid  waste.  But  even 
the  proponents  of  this  view  felt  the  full 
current  RCRA  regulatory  scheme  (i.e.. 
normal  RCRA  permitting)  is 
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inappropriate  for  military  ranges, 
suggesting  that  EPA  could  use  a 
streamlined  permit-by-rule  approach 
with  limited  provisions,  especially  at 
active  ranges.  Commenters  suggested 
the  following  limited  standards  for 
ranges  (at  least  for  active  ranges)  so  as 
not  to  interrupt  range  activities  related 
to  the  military  mission:  location 
standards  (i.e.,  for  wetlands,  surface 
waters,  and  proximity  to  populations); 
off-range  monitoring  (at  least  surface 
and  ground  waters),  remedial  responses 
t6  off-range  migration,  and  range  closure 
plans. 

Several  commenters  stated  that  field 
sampling  had  indicated  contamination 
on  ranges.  The  bulk  of  the  reports  that 
EPA  has  reviewed,  including  those  cited 
by  commenters,  do  not  provide  enough 
information  to  conclude  that  ground  or 
surface  water  contamination  does  or 
does  not  result  from  fired  munitions  on 
ranges.  This  is  partly  because  the 
studies  or  reports  do  not  adequately 
document,  for  example,  increases  in 
contaminant  concentrations  over 
ambient  concentrations  (i.e., 
background);  or  that  the  source  was, 
indeed,  fired  munitions;  or  whether  it 
might  be  some  other  source  on  or  off 
range,  such  as  spills  or  landfills.  There 
are  two  exceptions:  lead  and  white 
phosphorous  from  fired  munitions  on 
ranges  have  been  adequately 
documented  to  conclude  that  these 
materials  may  contaminate  surface 
water  and  affect  fish  and  fowl.  Although 
the  lead  contamination  cases  involved 
non-military  ranges,  the  potential  for 
contamination  at  military  ranges  where 
lead  munitions  are  fired  clearly  exists. 
The  white  phosphorous  case  was  a 
military  range. 

In  response  to  these  comments,  EPA 
continues  to  interpret  the  RCRA  Subtitle 
C  regulations  as  not  extending  to 
products  whose  use  involves 
application  to  the  land,  or  where  use 
necessarily  entails  land  appUcation, 
when  those  products  are  used  in  their 
normal  manner.  In  EPA's  opinion,  the 
use  of  munitions  does  not  constitute  a 
waste  management  activity  because  the 
munitions  are  not  "discarded."  Rather, 
the  firing  of  mimitions  is  within  the 
normal  and  expected  use  of  the  product. 
This  is  the  same  position  EPA  took 
regarding  the  discharge  of  ammunition 
and  expended  cartridges  in  an 
interpretive  letter  by  Sylvia  Lowranoe, 
Director  of  EPA's  Office  of  Solid  Waste, 
to  Jane  Magee,  Assistant  Commissioner 
for  Solid  and  Hazardous  Waste 
Management,  Indiana  Department  of 
Environmental  Management, 'Sept.  6, 
1988,  addressing  the  issue  of  the 
"applicability  of  *  *  •  RCRA  *  •  * 
regulations  to  shooting  ranges."  This 


position  was  also  repeated  in  the 
proposed  rule  for  Corrective  Action  for 
Solid  Waste  Management  Units  at 
Hazardous  Waste  Management 
Facilities,  55  Fed.  Reg.  30798,  30809 
(1990).  At  the  request  of  the  United 
States  Court  of  Appeals  for  the  Second 
Circiiit,  EPA  filed  a  brief  as  Amicus 
Curiae  in  Connecticut  Coastal 
Fishermen's^ssoc.  v.  Remington  Anns 
Co..  et  al,  (August  28, 1992)  discussing 
the  Agency's  views  on  whether  lead 
shot  and  clay  target  debris  deposited  on 
land  and  in  water  in  the  normal  course 
of  skeet  and  trap  shooting  is  "solid 
waste"  under  RCRA.  to  that  brief,  EPA 
repeated  its  position  that  regulatory 
jurisdiction  does  not  apply  to  products 
that  are  de]x>sited  onto  the  land  in  their 
ordinary  manner  of  use. 

EPA  sees  no  compelling  reason  to 
alter  this  longstanding  interpretation  of 
its  regulatory  definition  of  the  term 
"sohd  waste."  Nothing  in  the  language 
or  legislative  history  of  RCRA  section 
3004(y)  suggests  that  Congress  intended 
or  desired  that  EPA  adopt  a  different 
interpretation  of  "solid  waste"  with 
respect  to  military  mimitions. 

Moreover,  EPA  disagrees  with  one 
commenter's  proposition  that  munitions 
are  a  "solid  waste"  when  they  hit  the 
ground  because  they  have  no  further 
function,  unlike  pesticides,  which 
continue  to  have  a  function  on  the 
ground.  EPA's  interpretation  focuses  on 
whether  a  product  was  used  as  it  was 
intended  to  be  used,  not  on  whether  the 
purpose  of  the  product  is  to  perform 
some  function  once  on  the  ground.  For 
example,  the  use  of  explosives  (e.g., 
dynamite)  for  road  clearing, 
construction,  or  mining  does  not  trigger 
RCRA  regulation,  even  though  any 
residuals  on  the  ground  serve  no  further 
function. 

Therefore,  the  Agency  is  maintaining 
its  position  that  munitions  that  are  fired 
are  products  used  for  their  intended 
purpose,  even  when  they  hit  the  ground 
since  hitting  the  ground  is  a  normal 
expectation  for  their  use.  However, 
today's  rule  specifies  that  fired  military 
munitions  that  land  off-range  become  a 
statutory  solid  waste  at  a  certain  pomt, 
potentially  subject  to  RCRA  remeidial 
authorities.  This  point  is  discussed 
further  in  section  H  which  addresses 
military  mujutions  at  ranges. 

Training.  The  Agency  received  a 
number  of  comments  regarding  EPA's 
view  that  military  munitions  used  in  the 
training  of  military  personnel  are  not  a 
solid  waste.  A  number  of  commenters 
raised  concerns  regarding  the  training  of 
military  personnel  in  the  burning  of 
unused  propellent  increments  resulting 
fix>m  artillery  and  mortar  training. 
Commenters  pointed  out  that  the 


amount  of  unused  propellent  destroyed 
may  equal  or  exceed  the  propellent 
actually  used  in  firing  the  weapons,  and 
that  this  is  contrary  to  the  Agency's  and 
RCRA's  waste  minimization  goals.  EPA 
agrees  that  the  quantities  of  unused 
propellant  that  is  bimied  may  equal  or  ^ 
be  more  than  that  used  in  firing 
weapons  since  such  propellents  are 
generally  packaged  in  either  five  or 
seven  bags  per  canister,  and  often  the 
size  of  a  training  ranges  prohibits  the 
use  of  all  the  bags.  EPA  has  concluded, 
however,  that  there  is  merit  to  DOD's 
argument  that  to  minimize  the  chances 
for  confusion  and  error,  military 
training  should  dupUcate  to  the 
maximum  extent  possible  the 
conditions  encountered  by  military 
personnel  in  combat.  Using  the  actual 
canisters  and  bags  (which  are  of 
different  sizes)  that  would  be  used  in 
time  of  war,  and  training  the  persoimel 
in  the  safe  management  and  expedient 
destruction  of  unused  propellant  is  a 
legitimate  part  of  training  in  the  use  of 
munitions. 

Commenters  also  raised  concerns 
regarding  the  RCRA  status  of  sites  used 
for  training  in  the  burning  of  unused 
propellant  bags.  Specifically,  the 
commenters  cited  elevated  incidences  of 
lung  and  other  cancers  that  they  argued 
were  possibly  due,  in  part,  to  military 
bummg  practices.  The  Agency  has 
included  in  the  docket  for  this  rule  a 
number  of  studies  and  reports  on  the 
potential  impacts  from  open  burning 
emissions.  A  number  of  commenters 
expressed  concern  that  open  burning  of 
unused  propellant,  as  it  pertains  to 
military  personnel  training, 
contaminates  the  enviroimient. 
Concerns  of  the  public  particularly 
focused  on  air  emissions,  although  they 
also  mentioned  the  burning  of 
propellant  directly  on  the  ground  could 
lead  to  soil  (and  possibly  groundwater) 
contamination.  C)n  the  other  hand, 
studies  and  reports  provided  to  the 
Agency  offer  contradictory  conclusions. 
These  reports  are  included  in  the 
Docket. 

to  any  case,  as  a  precaution,  and  in 
response  to  these  concerns,  the  Services 
often  conduct  the  bummg  to  Uned 
trenches.  Also,  in  some  cases,  this 
precaution  has  been  required  by  State 
regulators,  to  other  cases,  local 
opposition  to  burning  of  unused 
propellant  has  led  todividual 
tostailations  to  abandon  the  practice 
(and  in  at  least  one  case  to  abandon 
traintog  altogether),  or  to  reduce  the 
number  of  increments  taken  into  the 
field.  Commenters  suggested  that  EPA 
require  such  Itoed  units  and  perhaps 
mmitoring  and  closure  plans  for  these 
traintog  units  to  ensure  environmental 
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protection,  periiaps  through  a  permit- 
by-rule.  Because  EPA  has  determined 
that  these  are  product  use  activities, 
EPA  does  not  believe  that  RQRA  should 
be  used  to  restrict  unit  locations  or 
compel  imit  designs. 

Some  States  and  citizens  groups 
argued  that  such  burning  could  lead  to 
"sham"  training,  when  me  primary 
purpose  is  really  waste  disposal. 
Commenters  suggested  that  EPA 
establish  criteria  for  training  in  the 
destruction  of  unused  propellent  bags  to 
assiue  against  "sham"  training 
exercises,  including  documentation  of 
the  training  exercises  and  a  minimum 
three  year  record  retention  time  for  all 
such  training  documentation.  The 
Agency  has  retained  the  proposed 
approach  regarding  the  training  of 
military  personnel  in  the  safe  burning  of 
unused  propellents  because,  as 
mentioned  above,  EPA  has  determined 
that  (given  the  unique  military  activities 
and  the  need  for  training)  this  is  an 
aspect  of  product  usage  and,  therefore, 
should  not  be  regxilated  under  RCRA. 
On  the  other  hand,  the  Agency  reaffirms 
here  what  was  said  in  the  preamble  of 
the  proposed  rule  and  earlier  in  today's 
rule,  that,  to  assure  against  sham 
training,  regulators  may  look  for  the 
existence  and  use  of  training  manuals, 
the  presence  of  military  trainees,  and 
dociunentation  of  training  activities  as 
evidence  of  legitimate  training.  Records 
showing  evidence  of  training  could 
include,  for  example,  the  number  of 
personnel  trained,  the  date  and  time  of 
training,  military  personnel  attendance 
lists,  and  the  amount  of  propellent  used 
in  training.  EPA  believes  that,  should 
activities  in  a  specific  training  exercise 
be  suspect,  such  procedures  and 
documentation  would  provide  evidence 
that  the  activity  is  for  training  purposes 
rather  than  waste  disposal. 

One  commenter  requested  that  the 
Agency  provide  a  definition  of  "troop" 
to  include  DOE  security  personnel,  and 
DOE  and  DOD  contractors.  The  Agency 
has  decided  not  to  add  a  definition  of 
"troop."  but  to  clarify  that  the  terms 
"troop"  and  "personnel"  as  used  in 
today's  rule  refer  not  only  to  DOD 
personnel,  but  also  to  DOE,  Coast 
Guard,  National  Guard,  and  contractor 
personnel  who  are  being  trained  in  the 
use  of  munitions  or  explosives.  In 
response,  the  Agency  has  deleted 
reference  to  "troops"  in  preference  to 
the  term  "military  personnel,"  and  has 
added  a  definition  for  "military"  to  the 
§266.201  definitions. 

Other  comments  received  regarding 
unused  propellent  bag  training 
expressed  concern  over  the  lack  of  a 
regulatory  regime  over  the  ash  or 
residue  left  behind  after  the  training. 


and  that  this  ash  could  {H«sent  an 
environmental  hazard.  These 
commenters  asserted  that  this  ash 
would  not  be  listed  as  hazardous  waste, 
but  might  exhibit  a  characteristic  or 
contain  hazardous  constituents, 
although  no  data  were  submitted.  As 
mentioned  previously,  the  military  often 
conducts  these  propellent  burning 
exercises  within  a  structure  that  would 
contain  residual  ash,  which  is  then 
disposed  of  according  to  RCRA 
requirements,  if  hazardous.  The  Agency 
emphasizes  that  RCRA  7003  authority 
could  be  applied  to  this  ash  when  the 
OB/OD  training  site  or  area  is  closed  or 
at  any  time  that  it  might  present  an 
imminent  and  substantial 
endangerment. 

A  commenter  suggested  that  these 
OB/OD  training  areas  be  regulated 
imder  the  same  guidelines  as  fire 
fighting  training  pits  that  require 
permits  to  operate.  The  Agency  wants  to 
make  clear  that  the  use  of  hiel  in  fire 
training  does  not  require  a  RCRA 
permit,  unless  the  fire  training  were  to 
use  waste  fuel.  Then  the  burning  would 
be  considered  RCRA  disposal  rather 
than  the  use  of  a  product  for  its 
intended  purpose.  The  training  of 
military  personnel  in  the  use  of  miUtary 
mimitions,  such  as  training  in  the 
proper  techniques  to  bum  propellent, 
uses  standard,  unused  propellent.  The 
Agency  beUeves  it  is  a  reasonable 
interpretation  in  the  context  of  military 
training  to  view  training  in  how  to  bum 
unused  propellent  safely  as  not  training 
in  waste  disposal,  but  rather  as  part  of 
necessary  training  in  product  usage. 

Range  Clearance.  With  respect  to  on- 
range  clearance  exercises,  the  Agency 
received  a  broad  range  of  comments. 
Some  commenters  requested  a 
clarification  of  certain  range 
management  activities.  In  response,  the 
Agency  has  reviewed  a  host  of  activities. 
In  particular,  the  collection  of  fired 
bullets,  including  those  that  contain 
lead,  at  indoor  firing  ranges,  is 
considered  by  EPA  to  be  range 
maintenance  and  not  hazardous  waste 
management  activities  within  the  scope 
of  today's  mle.  EPA  cautions,  however, 
that  although  on-range  collection  may 
not  be  a  waste  management  activity,  the 
removal  of  such  materials  from  the 
range  may  result  in  the  generation  of  a 
solid  waste,  and  the  off'-range  storage 
and  subsequent  treatment  or  disposal  of 
such  waste  may  be  subject  to  RCRA 
regulation.  EPA  notes,  however,  that 
lead  may  be  recycled  under  the  scrap 
metal  exemption  of  40  CFR 
261.6(a)(3)(ii). 

Commenters  asked  if  range  clearance 
activities  at  transferring,  closed,  or 
transferred  ranges  were  also  considered 


within  the  scope  of  proposed 
§  261.2(g)(3)(iji)  sinco  only  active, 
inactive,  and  closing  ranges  were  listed. 
EPA  did  not  generally  intend  to  include 
these  range  clearance  activities  within 
the  scope  of  this  proposed  section. 
Under  the  proposal,  such  range 
clearance  activities  would  not  be 
considered  within  the  scope  of 
"intended  use."  EPA  has  modified  the 
proposal  slightly  in  the  final  mle,  at  the 
request  of  one  State,  by  dropping  the 
term  "closing."  EPA  made  Uiis  change 
because,  in  its  view,  ranges  fall  into  one 
of  three  categories:  active,  inactive,  and 
closed.  A  closing  range  is  merely  an 
"inactive"  range  in  the  process  of 
becoming  a  "closed"  range.  Similarly, 
the  rule  does  not  include  references  to 
"transferring"  or  "transferred"  range 
since  these  are  all  either  "active." 
"inactive,"  or  "closed."  To  help  clarify 
this  provision,  EPA  has  defined,  in 
§  266.201,  the  terms  "military  range," 
"active  range,"  and  "inactive  range.' 

A  commenter  raised  the  concern  that 
the  inclusion  of  the  word 
"contaminants"  with  UXO  in  the 
context  of  "intended  use"  in  range 
clearance  operations  in  the  proposed 
rule  could  lead  to  a  broadening  of  scope 
to  cover  many  remediation  activities  not 
directly  associated  with  unexploded 
ordnance  and  munitions  debris.  The 
commenter  requested  that  the  Agency 
clarify  whether  range  clearance 
activities  may  encompass  a  variety  of 
range  remediation  activities  related  to 
munitions  contamination  and  media 
cleanup  (not  limited  to  UXO  and 
debris).  It  was  not,  and  is  not,  the 
Agency's  intention  to  broaden  the 
interpretation  of  the  term  "intended 
use"  as  it  applies  to  range  clearance  or 
management  activities  by  the  inclusion 
of  the  term  "contaminants"  in  the 
regulatory  language.  In  fact,  the 
proposed  preamble  clarified  the  original 
intent  by  using  the  terms  "UXO"  and 
"debris"  when  discussing  the  range 
clearance  activity.  However,  in  today's 
mle,  the  Agency  has  used  the  term 
"munitions  fiegments"  instead  of  either 
"contaminants"  or  "debris"  to  more 
closely  reflect  the  Agency's  intent  to 
limit  this  provision  to  the  recovery  of 
mimitions  fragments  (in  addition  to  the  - 
recovery  and  treatment  of  UXO).  This 
provision  does  not  apply  to  the 
remediation  of  other  contaminants 
(besides  munitions  fragments  or  debris), 
including  non-munitions  related 
contaminants,  or  media  (e.g..  soil, 
siu^oe  water,  or  ground  water).  Also, 
the  mle  clarifies  diat  this  range 
clearance  provision  does  not  apply  to 
the  management  of  UXO  or  munitions 
that  were  buried  on  a  range  when  the 
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burial  was  not  a  result  of  product  use, 
nor  to  tbe  biuial  (i.e..  landfill)  of 
recovered  UXO  or  debris/ fra^ents  on  a 
ran^. 

Disassembly.  A  few  conunenters 
requested  tbe  Agency  clarify  tbe 
distinction  between  tbe  terms 
"destruction"  and  "disassembly," 
especially  in  tbe  context  of  RCRA 
permitting  and  "rendering  a  munition 
safia."  Tbe  term  destruction  in  tbe 
miUtary  munitions  context  generally 
means  tbermal  treatment  processes  sucb 
as  incineration,  open  biuTiing,  and  open 
detonation,  but  could  also  include 
cbemical  treatment  processes.  Sucb 
destructive  processes  usually  require  a 
RCRA  permit,  unless  exempted  under 
the  emergency  response,  range 
clearance,  or  intended  use  provisions  in 
today's  rule.  Tbe  term  "disassembly,"  in 
tbe  context  of  miUtary  munitions, 
generally  refers  to  a  mechanical  or 
physical  process  associated  with 
dismantbng  unused  munitions  (i.e., 
products).  The  Agency  generally  does 
not  consider  disassembly  to  be  a  waste 
treatment  process  requiring  a  RCRA 
permit,  especially  when  the  disassembly 
is  used  in  materials  recovery  activities, 
which  is  often  the  case.  EPA  views  both 
"destruction"  and  "disassembly"  as 
ways  to  "render  a  munition  safe," 
making  both  eligible  for  exemption  from 
RCRA  permitting  in  tbe  emergency 
response  context. 

A  commenter  questioned  whether  the 
Department  of  Energy  disassembly 
procedures  are  covered  by 
§  266.202(b)(5).  Since  this  section 
applies  to  military  munitions,  it  also 
appUes  to  DOE  when  DOE  manages 
mibtary  muniticms. 

H.  Military  Munitions  on  Closed  and 
Transferred  Ranges 

EPA  has  decided  to  postpone  final 
action  on  proposed  40  CFR 
261.2(g)(4)(i).  This  proposed  provision 
would  have  identified  a  military 
munition  left  on  a  closed  range  or  a 
range  transferred  from  military  control 
as  meeting  the  statutory  definition  of 
solid  waste  in  RCRA  section  1004(27), 
potmtially  subject  to  RCRA  corrective 
action  or  section  7003  authorities,  until 
DOD  regulations  were  promulgated 
governing  the  cleanup  of  munitions  on 
closed  or  transferred  ranges. 

EPA's  decision  to  postpone  action  on 
this  section  of  tbe  proposal  is  based  in 
part  on  comments  the  Agency  received 
on  this  issue  and  in  part  on  the  fact  that 
DOD  has  not  yet  issued  tbe  range 
cleanup  rule  currently  under 
development  (tbe  "DOD  Range  Rule"). 
Many  commenters  questioned  EPA's 
legal  authority  to  defer  RCRA  coverage 
in  tavor  of  DOD  regulations  governing 


the  cleanup  of  closed  and  transferred 
ranges.  EPA  will  conduct  fu'ther 
analyses  of  the  comments  and  of  tbe 
final  DOD  regulation  governing  the 
cleanup  of  munitions  on  closed  and 
transferred  ranges  (including  an 
assessment  of  whether  the  EXDD  Range 
Rule  is  adequately  protective);  based  on 
these  analyses,  the  Agency  will  reach  a 
final  decision  on  this  issue.  If  either 
DOD  fails  to  proceed  with  tbe  range  rule 
or  EPA  finds  that  tbe  range  rule  does  not 
adequately  protect  biunan  health  and 
the  environment,  EPA  will  be  prepared 
to  address  this  issue  under  Federal 
environmental  laws. 

EPA  believes  that  this  interpretative 
provision  identifying  when  a  discharged 
munition  on  a  range  becomes  a  solid 
waste  under  RCRA  section  1004(27)  is 
not  a  required  part  of  tbe  rulemaking 
mandated  in  RCRA  section  3004(y)  and, 
therefore,  is  not  subject  to  that  section's 
statutory  deadlines.  EPA  interprets 
RCRA  3004(y)  as  only  requiring  the 
Agency  to  identify  tbe  circumstances 
under  which  military  munitions  become 
subject  to  the  regulatory  scheme  for 
identified  or  listed  hazardous  waste 
promulgated  under  Subtitle  C.  Tbe 
language  of  RCRA  section  3004(y)  fully 
supports  EPA's  interpretation.  Section 
3004(y)  specifically  requires  EPA  to 
identify  "when  miUtary  munitions 
become  hazardous  waste  for  purposes  of 
this  Subtitle."  Proposed  §  261.2(g)(4)(i) 
would  have  identified  when  a 
discharged  munition  becomes  a 
statutory  solid  waste,  but  would  not 
identify  when  that  discharged  munition 
becomes  subject  to  Subtitle  C  regulation. 

Response  to  Comments 

EPA  received  numerous  comments  on 
the  proposed  regulations  for  closed  and 
transferred  ranges.  Since  this  part  of  tbe 
rule  is  not  being  finalized  in  today's 
rule,  these  comments  wall  be  addressed 
at  the  time  EPA  takes  final  action. 

/.  When  Used  or  Fired  Military 
Munitions  Become  Solid  Waste. 
Including  Military  Munitions  That  Land 
Off-Range 

Proposed  §  261.2(g)(2)  has  been 
revised  and  finalized  in  §  266.202(c). 
This  section  clarifies  that  used  or  fired 
munitions  are  solid  wastes  when  they 
are  removed  from  their  landing  spot  and 
then  either  (1)  managed  off-range — i.e., 
when  transported  off-range  and  stored, 
reclaimed,  treated,  or  disposed  of,  or  (2) 
disposed  of  (i.e.,  buried  or  landfilled) 
on-range.  In  both  cases,  once  tbe  used 
or  fired  munition  is  a  solid  waste,  it  is 
{>otentially  subject  to  regulation  as  a 
hazardous  waste.  For  example,  former 
defense  installations  no  longer  under 
military  control  (i.e..  Formerly  Used 


Defense  Sites  or  FUDS)  sometimes 
contain  unexploded  ordnance  or 
mimitions  fragments.  Used  or  fired 
mimitions  removed  from  their  landing 
spot  and  transported  off-range  would 
have  to  be  bandied  under  RCRA  Subtitle 
C  (if  they  are  "hazardous"),  except  in 
emergency  situations.  Similarly,  used  or 
fired  munitions  resulting  fitim  military 
research  or  training  exercises  at 
locations  other  than  ranges  (e.g..  in 
testing  laboratories)  would  be 
considered  solid  waste  when  removed 
from  the  site  of  use  and  sent  to 
treatment  or  disposal.  Section 
266.202(c)  does  not  finalize  one  aspect 
contained  in  proposed  §  261.2(g)(2):  that 
used  or  fired  munitions  that  are 
recovered  and  then  treated  on  range  at 
a  closed  or  transferred  range  (unless  tbe 
transferred  range  is  still  in  active  use  as 
a  range)  would  be  a  solid  waste 
potentially  subject  to  RCRA  subtitle  C 
regulations.  This  aspect  of  tbe  rule  is 
being  postponed  along  with  the  closed 
and  transferred  range  aspect  discussed 
in  section  H  of  this  preamble,  because 
these  aspects  are  so  inter-related  and 
they  are  both  being  addressed  under 
DOD's  range  rule. 

Today's  rule  finalizes  proposed 
§261.2(g)(4)(ii)  in  §  266.202(d).  which 
provides  that  munitions  that  land  off 
range  that  are  not  promptly  rendered 
safe  (if  necessary)  and/or  retrieved,  are 
statutory  solid  wastes  under  RCRA 
section  1004(27),  potentially  subject  to 
RCRA  corrective  action  or  section  7003 
authorities.  Today's  final  action  is  based 
on  tbe  view  that  a  failure  to  render  safe 
and  retrieve  a  munition  that  lands  off 
range  would  be  evidence  of  an  intent  to 
discard  tbe  munition,  just  as  tbe  failure 
to  respond  to  a  spill  of  a  hazardous 
material  could  be  evidence  of  an  intent 
to  discard.  "Rendering  safe"  might 
include  disarming  action  to  prevent  an 
explosion  as  well  as  destruction  of  the 
ordnance.  If  remedial  action  were 
infeasible — for  example,  tbe  off-range 
munition  wastes  could  not  be  removed 
because  the  munition  was  deeply 
buried,  located  in  inaccessible  terrain  or 
could  not  be  located — tbe  operator  of 
tbe  range  would  be  required  to  maintain 
a  record  of  the  event,  including  the  type 
of  munition  that  was  fired  off  range  and 
its  location  (if  known),  for  as  long  as  any 
threat  remains. 

Response  to  Comments 

Mimitions  Landing  Off-Range.  Several 
commenters  expressed  concern  over  tbe 
relative  merits  of  not  addressing 
munitions  on  an  active  range  while 
addressing  munitions  that  land  off  a 
range.  The  Agency  views  these  as 
distinctly  different  situations.  As 
discussed  previously,  the  Agency  views 
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the  firing  of  munitions  that  land  on 
active  ranges  as  product  use.  On  the 
other  hand,  mimitions  that  land  off 
range  that  are  not  promptly  rendered 
safe  and/or  retrieved,  are  more  like  a 
spill  that  is  not  promptly  remediated. 
Q'A  would  consider  these  munitions  to 
be  discarded  or  abandoned,  or  disposed 
of  (i.e.,  statutory  solid  waste  potentially 
subject  to  ROIA  corrective  action  or 
section  7003  authonties,  and  if  removed 
for  subsequent  management,  potentially 
subject  to  the  Subtitle  C  regulatory 
requirements).  A  munition  on  an  active 
range  is  where  it  is  intended  and 
expected  to  be,  and  it  is  in  a  controlled 
environment.  As  such,  it  is  more 
efiiectively  controlled  or  managed  than  a 
munition  that  has  landed  off-range 
where  it  normally  wouldn't  be  expected 
to  be. 

/.  Waste  Materials  Derived  From 
Munitions  Manufacture 

As  stated  in  the  proposed  preamble, 
EPA  does  not  believe  that  military 
munitions  manufacture  raises  any  new 
special  regulatory  issues  that  need  to  be 
addressed  by  this  final  rule.  One  issue 
was  raised  in  the  public  comments 
pertaining  to  recycling  of  secondary 
materials,  but  this  issue  is  not  unique  to 
the  military.  As  a  result,  the  Agency  has 
decided  that  any  rule  changes  to 
facilitate  recycling  of  secondary 
materials  will  be  considered  in  the 
context  of  a  broader,  separate 
rulemaking.  Therefore,  this  final  rule 
makes  no  changes  to  the  existing  rules 
regarding  waste  materials  derived  from 
mimitions  manufacture.  * 

K.  Chemical  Munitions 

In  the  proposal,  EPA  solicited 
comment  on  whether  munitions 
scheduled  for  destruction  by 
international  treaty  or  Congressional 
action  should  be  classified  as  solid 
waste.  The  Agency  continues  to  believe, 
for  reasons  discussed  in  the  proposal 
(60  CFR  56485),  that  these  actions 
should  not,  as  a  general  matter,  he 
interpreted  as  a  decision  to  discard  a 
munition.  Among  other  considerations, 
the  proposed  disarmament  conventions 
and  Congressional  directives  do  not 
declare  these  items  to  be  waste,  nor  do 
they  totally  prohibit  their  use  or  require 
their  total  destruction. 

Response  to  Comments 

Regarding  chemical  agents  and 
munitions,  some  commenters  supported 
the  proposal  stating  that  any  action  that 
would  delay  the  destruction  of  chemical, 
agents  and  munitions  is  contrary  to  the 
protection  of  human  health  and  the 
environment,  and  that  in  their  view  the 
proposal  would  not  cause  such  a  delay. 


These  commenters  stated  they  would 
oppose  alternatives  that  would  cause 
delays.  Other  commenters,  however, 
suggested  that  EPA  should  complete  a 
thorough  review  of  alternative 
treatment/destruction  technologies 
before  allowing  DOD  to  proceed  with 
the  current  incineration  approach.  EPA 
notes  that  Congress  has  addressed  the 
issue  of  developing  alternative 
treatment  or  destruction  technologies 
through  legislation.  For  a  more  detailed 
discussion  of  this  issue,  see  section 
M.2.b  below.  A  few  commenters 
supported  the  proposed  position  that 
chemical  agents  and  munitions  do  not 
become  solid  waste  solely  by  being 
slated  for  destruction  by  an  Act  of 
Congress  or  treaty.  Some  commenters 
took  the  opposite  view. 

In  developing  today's  rule,  EPA   - 
continues  to  believe  the  position 
discussed  in  the  propos«Ki  rule. 
Disarmament  conventions  and 
Congressional  directives  to  demilitarize 
a  weapons  system  should  not  be 
interpreted  as  a  decision  to  discard  a 
mimition.  In  many  cases,  the  provisions 
in  the  treaties  or  conventions  do  not 
equate  to  a  decision  to  discard  a  specific 
munition  in  that  they  allow,  for 
example,  for  implementation  schedules, 
retaliatory  use,  and  very  specific 
verification  procedures  that  do  not 
equate  to  the  process  established  under 
RCRA. 

In  the  context  of  chemical  agents  and 
munitions,  some  commenters  objected 
to  any  alternative  that  would  prohibit 
States  from  being  more  stringent.  As 
discussed  elsewhere  in  this  preamble. 
EPA  agrees  and  has  not  adopted  this 
State  pre-emption  approach. 

A  few  commenters  identified  the  need 
for  listing  chemical  agents  as  hazardous 
waste,  stating  that  these  are  some  of  the 
most  lethal  materials  in  existence,  yet 
they  are  not  listed  nor  (in  the 
commenter's  view)  are  they 
characteristic  hazardous  wastes  under 
EPA's  RCRA  regulations.  One 
commenter  stated  that  the  Army  has 
taken  the  position  that  the  explosives 
(e.g.,  the  explosive  component  of  the 
M55  rockets)  are  a  hazardous  waste,  but 
the  agent  itself  is  not.  This  becomes  a 
potential  regulatory  problem  (1)  when 
in  the  demilitarization  process  the  agent 
is  separated  from  the  explosives,  or  (2) 
for  any  bulk  agents. 

In  response,  EPA  notes  that  five  of  the 
eight  chemical  stockpile  States  have 
Usted  the  various  chemical  agents  as 
hazardous,  and  a  sixth  has  done  so 
through  a  consent  order  with  DOD 
regarding  the  stockpile  fadUty  in  that 
State.- Moreover,.based  on  EPA's 
technical  review  associated  with  this 
rule,  the  Agency  beUeves  that  the 


chemical  agents  and  munitions  in  the 
military  stockpile  subject  to  the 
requirement  for  destruction  contained 
in  50  U.S.C.  1521  exhibit  at  least  one  of 
the  characteristics  identified  in  40  CFR 
Part  261,  subpart  C  In  addition,  DOD 
has  pubUcly  committed  to  the 
destruction  of  these  chemical  munitions 
and  their  agents  at  RCRA  permitted 
facilities,  and  is  seeking  RCRA  permits 
for  all  their  chemical  demilitarization 
facilities.  Based  on  these  facts,  it  is  not 
the  Agency's  current  intent  to  list,  as 
hazardous  waste,  these  chemical  agents 
when  they  become  a  solid  waste. 

A  few  commenters  felt  that  emeigency 
responses  involving  chemical 
munitions,  especially  those  involving 
non-stockpiled  chemical  munitions, 
should  not  be  exempted  from  the  RCRA 
emergency  permit  requirements.  The 
Agency  agrees  that  chemical  munitions 
should  receive  close  oversight.  EPA  has 
evaluated  DOD's  statutory  requirements 
and  standard  t>perating  procedures 
(SOPs)  and  has  determined  that  the 
emergenc}'  response  procedures  spelled 
out  in  today's  final  rule,  in  conjimction 
with  the  DOD  statutory  requirements 
and  SOPs,  are  sufficiently  protective  for 
chemical  munitions  responses.  For 
example,  the  transport  and  destruction 
of  a  lethal  chemical  agent  are  regulated 
by  50  U.S.C.  1512  and  1512a,  requiring 
special  approvals  by  the  Secretary  of 
Defense  and  the  Secretary'  of  Health  and 
Human  Services  prior  to  either  transport 
or  destruction.  Further.  Congress  and 
affected  State  governors  must  be 
notified  prior  to  any  such  destruction  or 
transportation.  Thus,  the  standards  for 
emergency  responses  in  today's  rule — 
including  the  exemption  for  immediate 
responses  and  the  requirements  for 
emergency  permits — would  apply  in  the 
same  way  to  conventional  and  chemical 
munitions.  (See  discussion  in  section  P, 
emergency  responses.) 

Regarding  comments  received  on  the 
storage  of  chemical  munitions,  see  the 
Response  to  Comments  portion  of 
section  M  of  this  preamble. 

L.  Generator  and  Transporter  Standards 

This  final  action  makes  two  changes 
to  the  RCRA  generator  and 
transportation  requirements  as  they 
pertain  to  emergency  responses  to 
munitions  or  explosives  emergencies 
and  to  waste  military  munitions. 

First.  §§262.10(i)  and  263.10(e) 
clarify  that  persons  responding  to 
emergencies  (immediate  threats  from 
explosives  and  munitions)  are  not 
subject  to  RCRA  generator  and 
transportation  requirements.  This 
provision  codifies  a  long  standing  EPA 
poUcy  that  applies  to  all  explosives  and 
munitions  emergency  resp<Hises 
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(military  and  non-military)  as  well  as  to 
all  conventional  and  chemical  military 
munitions  emergency  responses.  This  is 
discussed  further  in  section  P  entitled 
"Emergency  Responses." 

Second,  proposed  §§  262.10(i)  and 
263.10(d)  are  being  finalized  in 
§  266.203  to  conditionally  exempt  fit)m 
RCRA  hazardous  waste  generator  and 
transporter  requirements  (including 
RCRA  manifest  requirements  and  the 
container  marking  requirements  of 
§  262.32(b))  waste  non-chemical 
military  mimitions  that  are  shipped 
from  a  military-owned  or  -operated 
focility  to  a  military-owned  or  operated 
TSDF  in  accordance  with  the  DOD 
shipping  controls  for  military  munitions 
(i.e.,  tracking  procedures).  This 
provision  applies  to  waste  munitions 
that  are  not  diemical  munitions  or 
chemical  agents  and  that  are  transported 
by  commercial  carriers  who  are  under 
contract  with  the  military  and  have 
signed  a  contractual  compliance 
agreement  with  the  Military  Traffic 
Management  Command,  and  who 
operate  under  the  DOD  system  of 
shipping  controls  for  military 
munitions.  EPA  is  not  extending  the 
conditional  exemption  in  §  266.203  to 
persons  transporting  "military 
munitions"  who  are  not  required  to 
comply  with  the  DOD  military 
munitions  shipping  controls  (e.g.,  DOE 
or  other  non-DOD  Federal  agencies  or 
their  contractors).  This  provision  also 
does  not  apply  to  the  transport  of  waste 
military  munitions  to  a  commercial 
treatment,  storage,  or  disposal  facility. 
Finally,  this  provision  would  not  apply 
to  waste  munitions  shipped  by  the 
mihtary  but  not  imder  DOD's  shipping 
controls  designed  for  its  mimitions 
inventory. 

This  aspect  of  the  conditional 
exemption  does  not  apply  to  treatment, 
storage  or  disposal  regulation,  and  is 
available  only  so  long  as  all  conditions 
in  §  266.203(a)(1)  are  met.  EPA's 
decision  to  adopt  the  conditional 
exemption  approach  for  identifying 
when  waste  military  munitions  that  are 
transported  become  subject  to  RCRA's 
transportation  requirements  for 
hazardous  waste  is  based  on  EPA's 
conclusion  that  it  is  not  necessary  to 
regulate  a  waste  as  hazardous  where  the 
wastes  are  already  adequately  regulated, 
and  reasonable  mismanagement 
scenarios  have  thereby  been  controlled. 

The  conditional  exemption  approach 
and  the  legal  basis  supporting  it  is 
explained  in  greater  detail  below  in 
section  M.l,  entitled  Conditional 
Exemption  For  Waste  Military 
Munitions  In  Storage. 

In  deciding  to  finalize  the  conditional 
exemption  approach  for  the 


transportation  of  waste  military 
munitions,  EPA  primarily  considered 
the  existing  DOD  shipping  controls  as 
well  as  DOD's  munitions  transportation 
safety  record.  The  IX)D  shipping 
standards  and  controls  proyide  a 
"closed-loop"  system  similar  to  the 
RCRA  manifest.  These  controls  include 
the  follovnng  forms:  Government  Bill  of 
Lading  (GBL)  (GSA  Standard  Form 
1109);  requisition  tracking  form  DD  ^ 
Form  1348;  the  Signature  and  Talley 
Record  (DD  Form  1907);  Special 
Instructions  for  Motor  Vehicle  Drivers 
(DD  Form  836);  and  the  Motor  Vehicle 
Inspection  Report  (DD  Form  626).  The 
DOD  Standards,  giving  instructions  on 
the  use  of  these  forms  are  DOD 
Regulation  4500.9-R— Defense 
Transportation  Regulation,  Part  n.  Cargo 
Movement  and  DOD  Directive 
6055.13 — ^Transportation  Accident 
Prevention  and  Emergency  Response 
Involving  Conventional  DOD  Mimitions 
and  Explosives.  "A  Report  to  Congress 
On  the  Adequacy  of  Department  of 
Defense  Safety  Standards  for 
Transportation  of  Hazardous  Materials" 
(1989)  provides  a  summary  of  these 
controls.  These  documents  are  available 
in  the  public  docket  for  today's  rule. 

Features  of  the  DOD  transportation 
system  include  pre-trip  routing  plans, 
safe  havens  and  secure  holding  areas  for 
vehicles  experiencing  difficulties  or  for 
overnight  storage,  safe  haven  hotline, 
satellite  motor  surveillance  and 
tracking,  shipper  seals,  dual  driver 
protective  and  escort  services, 
firefighting  instructions,  and  electronic 
notifications/communications  between 
shipper,  carrier,  and  receiver. 

DOD  munitions  shipments  also 
comply  with  the  DOT  hazardous 
materials  transportation  standards, 
which  address  packaging,  labeling, 
marking,  placarding,  emergency 
response,  training,  and  shipping 
documentation  (49  CFR  lOQ-179,  350- 
399).  DOD  has  made  the  DOT  standards 
mandatory  for  the  transportation  of 
military  munitions  (e.g..  DOD  4500.9-R 
Defense  Transportation  Regulation  Part 
n.  Cargo  Movement,  April  1996).  EPA 
has  reviewed  these  DOD  documents  and 
concludes  that  the  resulting  procedures, 
in  conjunction  with  the  applicable  DOT 
standards,  provide  an  equivalent  level 
of  protection  of  human  health  and  the 
environment  as  the  requirements  of  the 
RCRA  manifest  system. 

As  a  result  of  these  and  other  controls, 
DOD's  munitions  transportation  safety 
record  is  good.  DOD  makes 
approximately  45,000  shipments  of 
military  munitions  and  explosives 
annually,  including  shipments  for 
demilitarization  (of  these  shipments, 
only  a  very  small  percentage  would 


involve  waste  munitions,  as  defined  in 
today's  rule).  According  fo  the  U.S. 
Army  Technical  Center  for  Explosives 
Safety's  Explosives  Safety  Information 
Database  and  the  DDESB's  Historical 
Accident  Database,  in  the  past  20  years, 
there  have  been  18  mishaps  involving 
commercial  carriers  of  military 
mimitions  in  the  continental  U.S.  Of 
these,  only  six  accidents  resulted  in 
fires  or  detonations  that  affected  all  or 
part  of  the  munitions  cai^  itself.  In 
each  case,  the  accident  was  attributed  to 
a  vehicular  malfunction  or  accident,  and 
not  to  the  mimitions  cai^go. 

The  DOD  shipping  controls  that  make 
up  the  §  266.203  conditions  are  those 
adopted  by  DOD  as  of  November  8, 
1995.  EPA  understands  that  DOD  may 
change  its  shipping  controls  frxim  time 
to  time  based  on  new  information. 
However,  in  light  of  the  fact  that  DOD 
has  a  statutory  obUgation  to  ensure 
proper  transportation  of  munitions,  and 
to  prevent  hazardous  conditions  bom 
arising  that  would  endanger  life  and 
property  (see  10  U.S.C.  §  172),  EPA  does 
not  oelieve  that  DOD  would  pursue  any 
amendments  that  would  lessen 
protection  of  human  health  and  the 
environment.  In  fact,  DOD  continues  to 
develop  stricter  shipping  controls  to 
assure  their  weapons  and  components 
thereof  do  not  come  under  the  control 
of  unauthorized  individuals.  For 
example,  DOD  is  developing  a  new 
satellite  tracking  system  due  to  be  fully 
operational,  worldwide,  in  the  next 
several  years.  Moreover,  DOD  also  has 
long  had  experience  regulating 
explosive  safety  hazards,  which  directly 
affect  DOD's  own  personnel.  Further, 
today's  rule  provides  that  DOD  will 
publish  notice  of  any  amendments  to 
the  DOD  shipping  controls  in  the 
Federal  Register.  EKDD  will  also  provide 
EPA  with  DOD's  determination  of 
whether  the  amended  shipping  controls 
are  less  protective  than  the  current 
standards.  If  EPA  in  its  discretion 
determines  that  revisions  to  the 
conditional  exemption  in  today's  rule 
are  necessary  to  protect  human  health 
and  the  environment,  the  Agency  will 
propose  such  revisions.  Citizens  may 
also  petition  for  rulemaking  under 
RCRA  section  7004, 42  U.S.C.  section 
6974,  using  the  procedures  set  forth  in 
40  CFR  Part  260,  subpart  C,  to  request 
EPA  to  revise  the  RCRA  conditional 
exemption  in  light  of  any  amendments 
to  the  DOD  shipping  controls.  Under 
today's  final  rule,  DOD  amendments  to 
-its  shipping  controls  rules  become 
effiactive  for  purposes  of  the  conditional 
exemption  only  when  DOD  publishes  a 
notice  in  the  Federal  Register  that  its 
shipping  controls  have  been  amended^ 
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In  summary,  given  the  protective 
nattire  of  the  DOD  shipping  controls, 
and  the  Services'  record  in  providing  for 
the  safe  transportation  of  military 
munitions,  the  Agency  concludes  that 
RCRA  hazardous  waste  regulation  is 
unnecessary  when  waste  military 
munitions  are  transported  in 
compliance  with  £)OD  shipping 
controls.  The  regulatory  oversight 
created  by  today's  rule  provides  further 
assurance  that  the  DOD  shipping 
controls  are  followed  and  protectiveness 
is  maintained. 

In  enacting  RCRA  section  3004(y), 
Congress  instructed  EPA  to  identify 
when  military  munitions  become 
hazardous  waste  subject  to  Subtitle  C 
regulation.  Congress  also  instructed 
EPA,  after  consultation  with  the 
Department  of  Defense  and  the  States,  to 
develop  storage  and  transportation 
requirements  for  such  waste  military 
munitions  that  are  both  protective  of 
human  health  and  the  environment  and 
ensiuv  that  they  are  safely  managed. 
Following  EPA's  consultation  with  DOD 
and  the  States,  EPA  concludes  that  the 
most  reasonable  manner  of 
accomplishing  Congress'  goal  is  to  allow 
DOD  to  continue  to  transport  waste 
military  munitions  under  DOD  shipping 
controls,  which — when  followed — 
provide  adequate  protection,  rather  than 
impose  a  second  regulatory  scheme  that 
adds  little  in  the  way  of  protectiveness. 
Thus,  RCRA  section  3004(y)  further 
supports  the  approach  taken  in  this 
rulemaking. 

EPA  also  concludes  that  specifically 
identifying  the  conditions  under  which 
waste  military  munitions  become 
subject  to  RCRA  Subtitle  C  and 
providing  for  independent  regulatory 
oversight  of  those  conditions  adds 
significantly  to  the  reliability  and 
protectiveness  of  the  system  of  DOD 
shipping  controls. 

EPA  emphasizes,  however,  that  if  a 
transporter  of  waste  military  munitions 
claims  the  exemption,  but  fails  to 
transport  waste  military  munitions  in 
compliance  with  the  provisions  of  the 
conditional  exemption,  the  non- 
compliant  waste  would  no  longer  be 
exempt,  so  the  transporter  would  be 
subject  to  additional  regulatory 
requirements  and  could  be  subject  to 
enforcement  action  (or  citizen  suit)  for 
violations  of  hazardous  waste 
requirements.  For  example,  where  waste 
military  munitions  lose  their 
conditional  exemption  due  to  a 
violation  of  a  condition,  the  transporter 
of  the  waste  could  face  penalties  for 
transportation  of  hazardous  waste 
without  a  manifest.  As  a  mechanism  to 
assist  in  the  determination  of  whether 
the  transportation  of  waste  military 


munitions  is  compliant  with  the  terms 
of  the  exemption,  the  Agency  is 
imposing  (in  §  266.203(a)(iv))  a  self- 
reporting  requirement.  Under  this  self- 
reporting  requirement,  the  transporter 
must  provide  oral  notice  to  EPA  within 
24  hours,  when  becoming  aware  of:  (a) 
any  theft  or  loss  of  the  waste  military 
munitions,  or  (b)  any  failure  to  meet  a 
condition  of  §  266.203(a)(1)  that  may 
endanger  human  health  or  the 
environment.  The  transporter  must  also 
provide  a  written  report  describing  the 
conditions  of  the  violation  or  theft 
within  5  days  of  learning  of  it.  In 
addition,  if  any  waste  military 
munitions  shipped  under  subsection 
(a)(1)  are  not  received  by  the  receiving 
facility  within  45  days  of  the  day  the 
waste  was  shipped,  the  owner  or 
operator  of  the  receiving  fodlity  must 
report  this  non-receipt  to  the  EPA 
within  5  days. 

Under  §  266.203(c),  where  the 
conditional  exemption  has  been  lost,  the 
transporter  may  apply  to  EPA  to 
reestablish  the  conditional  exemption. 
Once  the  waste  returns  to  compliance 
with  all  conditions  of  the  exemption,  an 
application  for  reinstatement  of  the 
conditional  exemption  with  respect  to 
such  waste  may  be  filed  with  EPA.  If 
EPA  finds  that  reinstating  the 
conditional  exemption  for  that  waste  is 
appropriate,  based  on  factors  like  those 
described  in  §  266.203(c),  EPA  may 
reinstate  the  exemption.  Reinstatement 
is  not  automatic,  but  if  EPA  does  not 
respond  to  an  application  within  60 
days,  the  conditional  exemption  would 
be  deemed  reinstated.  However  EPA 
may  terminate  the  reinstatement  at  any 
time — even  after  the  98  period — if  it 
finds  that  the  reinstatement  is 
inappropriate  based  on  factors  like  those 
described  in  §  266.203(c). 

EPA  emphasizes,  however,  that  the 
generator  of  waste  military  munitions  or 
explosives  must  still  make  the 
determinations  identified  in  40  CFR 
262.11  in  order  to  comply  with  the 
provisions  of  §§  266.203  and  266.205 
(discussed  below),  notably  in  order  to 
know  which  materials  are  subject  to 
exception  reporting  and  notification 
requirements. 

Response  to  Comments 

The  Agency  received  numerous 
comments  on  the  proposed  exemptions 
fiom  transporter  standards  for 
shipments  between  military  facilities 
under  the  DOD  materials  transportation 
standards.  Some  commenters  objected 
to  the  Agency's  reliance  on  the  current 
DOD  standards  for  the  transport  of 
unused  military  munitions  as 
environmentally  protective.  The  Agency 
is  convinced  that  exempting  DOD  from 


the  manifiBsting  requirements  is 
protective  based  primarily  on  the 
existing  and  comprehensive  internal 
controls  that  exist  and  are  used  within 
the  Services  to  track  shipments  of  waste 
mimitions.  In  addition.  DOD's  safety 
record  provides  evidence  of  the 
effectiveness  of  the  DOD  shipping 
requirements  and  DCHS's  commitment  to 
safe  transportation  and  management 
Thus,  the  Agency  feels  confident  that 
reliance  on  these  EXDD  safeguards  aiul 
practices  is  protective.  Given  this,  the 
Agency  feels  the  additional  burden  of 
RCRA  manifesting  is  duplicative  and 
imnecassary.  Some  commenters 
expressed  concern  that  the  usual  RCRA 
protections  implied  in  the  "cradle  to 
grave"  tracking  of  hazardous  waste 
would  not  be  applicable  under  this 
approach  since  manifests  (which 
provide  this  link  from  cradle  to  grave) 
are  not  required.  Again,  EPA  is 
confident  that  the  DOD  tracking  and 
security  system  is  at  least  as  effective  as 
the  RCRA  manifest  in  assuring  that 
waste  munitions  are  tracked  from 
"cradle  to  grave." 

Some  commenters  requested 
clarification  as  to  the  applicability  of 
these  exemptions  to  DOE,  Coast  Guard, 
and  to  commercial  transportation  of 
military  munitions.  As  discussed  above, 
the  Agency  has  decided  to  provide  the 
manifest  exemption,  as  proposed,  to 
DOD,  DOE,  the  Coast  Guard,  the 
National  Guard,  commercial 
transporters  and  other  parties  under 
contract  to  or  acting  as  an  agent  for 
DOD.  who  are  obligated  to  operate 
under  the  IX)D  shipping  requirements. 
The  Agency  has  not  provided  a  similar 
exemption  to  commercial  or  other 
Federal  transporters  who  are  not  subject 
to  the  DOD  transportation  standards. 
even  if  they  voluntarily  follow  the  DOD 
standards. 

M.  Storage  Standards 

1.  Conditional  Exemption  for  Waste 
Military  Munitions  in  Storage 

a.  Conditional  Exemption  for  Waste 
Non-chemical  Munitions.  In  addition  to 
promulgating  RCRA  storage  standards 
for  munitions  that  become  regulated 
hazardous  waste,  EPA  is  also  finalizing 
a  "conditional  exemption"  approach  to 
identify  when  waste  non -chemical 
military  munitions  become  subject  to 
RCRA  subtitle  C  storage  regulation. 
Through  today's  rulemaking,  EPA  is 
endeavoring  to  ensure  the  safe  storage  of 
waste  munitions  while  at  the  same  time, 
not  unnecessarily  duplicating  or 
impeding  existing  regulation  and 
handling  of  such  wastes.  While  the 
Agency  believes  that  the  subpart  EE 
controls,  discussed  below,  are  necessary 
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for  the  storage  of  waste  munitions  that 
are  not  already  regulated  and  for  waste 
military  munitions  that  are  not  managed 
in  compliance  with  existing  controls, 
EPA  does  not  believe  that  subpart  EE 
regulations  are  needed  where  waste 
military  munitions  are  being  properly 
handled  in  compliance  with  the 
extensive  DDESB  standards  (and  other 
conditions  set  out  in  today's  rule). 

Accordingly,  today's  rule  provides 
that  waste  non-chemical  military 
munitions  that  exhibit  a  hazardous 
characteristic  or  are  listed  as  a 
hazardous  waste  are  subject  to 
hazardous  waste  storage  regulation  at 
the  point  they  become  solid  waste  under 
266.202.  except  when  they  meet  all  of 
the  conditions  set  forth  in  40  C.F.R. 
266.205(a)(1). 

The  conditional  exemption  in 
§  266.205  applies  only  to  waste  military 
non-chemical  munitions  that  are  subject 
to  the  jurisdiction  of  DDESB  (which 
could  include  military-owned 
munitions  at  contractor-operated 
facilities),  including  products  that  DoD 
determines  are  solid  wastes  under 
today's  §  266.202(b)(4)  and  unexploded 
ordnance  recovered  from  ranges  and 
moved  into  storage  prior  to  treatment  or 
disposal.  EPA  is  not  extending  the 
conditional  exemption  option  in  today's 
rule  to  owners  or  operators  of  storage 
facilities  storing  non-military  waste 
munitions  and  explosives,  nor  to 
persons  storing  "military  munitions" 
who  are  not  subject  to  the  jurisdiction 
of  the  DDESB  (e.g.,  DOE  or  other  non- 
DOD  Federal  agencies  or  contractor 
facilities  not  directly  or  by  contract 
subject  to  DDESB  controls).  EPA  has 
provided  an  exemption  for  "military" 
waste  munitions  based  largely  upon  the 
fact  that  DDESB  standards  apply  to  and 
are  binding  on  the  military,  and  there  is 
an  institutional  oversight  process  within 
the  military.  A  similar  structure  of 
management  controls  is  not  present  for 
non-mihtary  munitions. 

The  conditional  exemption  from 
RCRA  storage  requirements  does  not 
apply  to  transportation,  treatment,  and 
disposal  regulation,  and  is  available 
only  so  long  as  all  conditions  in 
§  266.205(a)(1)  are  met. 

1.  Legal  Basis  for  Conditional 
Exemption  Approach.  EPA's  approach 
is  based  on  its  view  that  ROIA  §  3001(a) 
provides  the  Agency  with  flexibility,  in 
deciding  whether  to  list  or  identify  a 
waste  as  hazardous,  to  consider  the 
need  for  regulation.  Specifically,  RCRA 
§  3001  requires  that  EPA,  in  determining 
whether  to  list  a  waste  as  hazardous 
waste,  or  to  otherwise  identify  a  waste 
as  hazardous  waste,  decide  whether  a 
waste  "should  be  subject  to  the 
requirements  of  Subtitle  C."  Hence. 


RCRA  §  3001  authorizes  EPA  to 
determine  when  Subtitle  C  regulation  is 
appropriate.  The  statute  directs  EPA  to 
regulate  hazardous  waste  generators 
(section  3002(a)).  hazardous  waste 
transporters  (section  3003(a)),  and 
hazardous  waste  treatment,  storage  and 
disposal  facilities  (section  3004(a))  "as 
necessary  to  protect  human  health  and 
the  environment."  By  extension,  the 
decision  of  when  a  waste  should  be 
subject  to  the  regulatory  requirements  of 
Subtitle  C  is  essentially  a  question  of 
whether  regulatory  controls 
promulgated  under  sections  3002-3004 
are  necessary  to  protect  human  health 
and  the  environment. 

EPA  has  consistently  interpreted 
section  3001  to  give  it  broad  flexibility 
in  fashioning  criteria  for  hazardous 
wastes  to  enter  or  exit  the  Subtitle  C 
regulatory  system.  EPA's  longstanding 
regulatory  criteria  for  determining 
whether  wastes  pose  hazards  that 
require  regulatory  control  incorporate 
the  idea  that  a  waste  that  is  otherwise 
hazardous  may  not  present  a  hazard  if 
already  subject  to  adequate  regulation. 
[See.  e.g..  40  CFR  261.11(a)(3)(x),  which 
requires  EPA  to  consider  action  taken  by 
other  governmental  agencies  or 
regulatory  programs  based  on  the  health 
or  environmental  hazard  posed  by  the 
waste.)  Thus,  where  a  waste  might  pose 
a  hazard  only  under  limited 
management  scenarios,  and  other 
regulatory  programs  already  address 
such  scenarios,  EPA  is  not  required  to 
classify  a  waste  as  hazardous  waste 
subject  to  regulation  under  Subtitle  C. 

At  least  two  decisions  by  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
provide  support  for  this  approach  to 
regulating  wastes  as  hazardous  waste 
only  where  necessary  to  protect  human 
health  and  the  environment.  In  Edison 
Electric  Institute  v.  EPA,  2  F.3d  438 
(D.C.  Cir.  1993).  die  court  upheld  a 
temporary  exemption  from  Subtitle  C 
for  petroleum-contaminated  media 
based  on  the  fact  that  the  potential 
hazards  of  such  materials  are  already 
controlled  under  the  underground 
storage  tank  regulations  under  RCRA 
Subtitle  I.  In  reaching  its  decision,  the 
court  considered  the  fact  that  the 
Subtitle  I  standards  could  prevent 
threats  to  human  health  and  the 
environment  to  be  an  important  factor 
supporting  the  exemption.  Id.  at  466. 
Similarly,  in  NRDC  v.  EPA,  25  F.3d 
1063  (D.C.  Cir.  1994),  the  court  upheld 
EPA's  finding  that  alternative 
management  standards  for  used  oil 
promulgated  under  RCRA  section  3014 
reduced  the  risks  of  mismanagement 
and  eliminated  the  need  to  list  as  a 
hazardous  waste  used  oil  destined  for 
recycling. 


This  approach  is  fully  consistent  with 
RCRA  section  3004(y).  which  directs 
EPA  to  identify  when  military 
munitions  become  hazardous  waste 
subject  to  Subtitle  C  regulation.  The 
section  specifically  calls  upon  EPA — in 
consultation  with  the  Department  of 
E)efense  and  the  States — to  develop 
storage  and  transportation  requirements 
for  waste  military  munitions  that  are 
both  protective  of  human  health  and  the 
environment  and  ensiu«  that  they  are 
safely  managed.  Following  EPA's 
consultation  with  DOD  and  the  States, 
EPA  concludes  today  that  the  most 
reasonable  manner  of  accomplishing 
Congress"  goal  is  to  allow  DOD  to 
continue  to  store  waste  military 
munitions  under  DDESB  standards, 
which — when  followed — provide 
adequate  protection,  rather  than  impose 
a  second  regulatory  scheme. 

Thus,  RCRA  section  3004(y)  fiuther 
supports  the  approach  taken  in  this 
rulemaking. 

EPA's  belief  tiiat  RGRA  section 
3001(a)  provides  the  Agency  with  the 
flexibility  to  consider  good  management 
practice  in  determining  the  need  to 
regulate  waste  as  hazardous,  is  also 
informed  by  the  statutory  definition  of 
hazardous  waste  (section  1004(5)(B),  see 
also  40  CFR  261.10(a)).  EPA  has 
interpreted  the  statutory  definition  as 
incorporating  the  idea  Uiat  a  waste  that 
is  otherwise  hazardous  does  not  require 
regulation  (if  properly  managed).  For 
example,  EPA's  regulatory  standards  for 
listing  hazardous  wastes  allow 
consideration  of  a  waste's  potential  for 
mismanagement  [see  40  CFR 
261.11(a)(3),  which  incorporates  the 
language  of  RCRA  section  1004(5)(B), 
and  40  CFR  261.11(c)(3)(vii),  which 
requires  EPA  to  consider  plausible  types 
of  mismanagement). 

The  legislative  history  of  RCRA 
Subtitle  C  supports  this  interpretation, 
stating  that  "the  basic  thrust  of  this 
hazardous  waste  title  is  to  identify  what 
wastes  are  hazardous  in  what  quantities, 
qualities,  and  concentrations,  and  the 
methods  of  disposal  which  may  make 
such  wastes  hazardous."  H.  Rep.  No. 
94-1491,  94th  Cong.,  2d  Sess.6  (1976), 
reprinted  in  A  Legislative  History  of  the 
SoUd  Waste  Disposal  Act,  as  Amended, 
Congressional  Research  Service,  Vol.1, 
567  (I991)(emphasis  added).  This 
approach  also  finds  support  in  the  D.C. 
Circuit's  decision  in  Edison  Electric 
Institute  V.  EPA,  2  F.3d  438  (D.C.  Cir. 
1993).  In  that  case,  the  court  remanded 
EPA's  RCRA  Toxicity  Characteristic 
("TC")  as  applied  to  certain  mineral 
processing  wastes  because  the  TC  was 
based  on  modeling  the  mismanagement 
scenario  of  disposal  in  a  municipal  solid 
waste  landfill,  yet  EPA  provided 
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inadequate  evidence  that  such  wastes 
were  ever  placed  in  municipal  landfills 
or  similar  units.  Accordingly,  if  EPA 
were  to  find  that  the  mismanagement 
scenarios  of  concern  for  a  particular 
waste  were  implausible,  the  Agency 
may  find  that  it  is  not  necessary  to 
subject  that  waste  to  Subtitle  C 
regulation. 

EPA  recognizes  that  in  the  early 
1980's  its  interpretation  of  RCRA's 
definition  of  hazardous  waste  focused 
on  the  inherent  chemical  composition  of 
the  waste,  and  assiuned  that 
mismanagement  of  such  waste  would 
occur  and  would  result  in  threats  to 
human  health  or  the  environment  (see 
45  PR  33113,  May  19, 1980).  However, 
after  more  than  15  years  of  experience 
with  the  management  of  hazardous 
wastes,  EPA  believes  that  it  is  no  longer 
required — nor  is  it  accxu^te  and  fair — to 
assume  that  all  inherently  hazardous 
wastes  will  be  mismanaged,  thus 
creating  the  necessity  to  regulate  them 
under  subtitle  C. 

Indeed,  in  several  recent  hazardous 
waste  listing  decisions,  EPA  identified 
potential  "mismanagement"  scenarios 
for  both  wastewater  and  non-wastewater 
sources,  and  then  looked  at  available 
data  to  determine  if  these 
mismanagement  scenarios  were 
plausible  given  available  information 
about  current  waste  management 
practices. 

In  deciding  to  finalize  the  conditional 
exemption  from  RCRA  regulation  for  the 
storage  of  waste  military  munitions, 
EPA  considered  several  factors.  First, 
and  primarily,  EPA  relies  on  the  fact 
that  the  storage  of  all  military  munitions 
(including  waste  mimitions)  by  the 
military  services  is  subject  to  the 
specific  requirements  of  existing  DDESB 
standards  for  the  management  of 
military  munitions.  While  these 
standards  have  safety  as  the  primary 
concern,  EPA  and  one  interested  party, 
representing  certain  members  of  Uie 
waste  treatment  industry,  have  reviewed 
the  DDESB  standards  in  detail.  Both 
concluded  that  the  technical  design  and 
operating  standards  of  the  DDESB  meet 
or  exceed  RCRA  standards  in  virtually 
all  respects,  though  there  were  gaps  in 
certain  procedural  requirements  and  in 
areas  unrelated  to  risks  from  explosive 
materials  (e.g.,  in  requirements  to 
coordinate  with  local  authorities  or  in 
unit  closure  requirements).  Based  on  its 
review  (which  has  been  placed  in  the 
docket),  EPA  does  not  believe  these  gaps 
imdermine  protection  of  human  health 
and  the  environment  in  any  significant 
way.  or  that  the  superimposition  of 
RCRA  specific  standards  would 
significantly  increase  protection.  The 
DDESB  standards  ("DOD  Ammunition 


and  Explosives  Safety  Standards,"  DOD 
6055.9-STD)  are  in  the  docket  for 
today's  rulemaking,  and  may  also  be 
obtained  by  contacting  the  DOD 
Explosives  Safety  Boaird,  2461 
Eisenhower  Ave,  Room  856-C, 
Alexandria,  VA  22331-0600.  These 
DDESB  standards  provide  design  and 
operating  standards  that,  in  part, 
minimize  the  potential  for  explosions 
and  minimize  the  impact  should  an 
explosion  occur,  based  on  four  factors 
that  relate  to  the  physical  and  chemical 
characteristics  of  these  materials:  (1) 
compatibility  groupings,  (2)  hazardous 
class,  (3)  net  explosive  weight  (NEW), 
and  (4)  quantity  distance  formulae.  The 
EPA  analysis  "A  Comparison  of  RCRA 
Storage  Requirements  with  DOD 
Requirements  for  Storage  of  Military 
Munitions,"  EPA,  October  31, 1995,  is 
in  the  docket  for  this  rulemaking  (and 
was  available  for  public  comment 
during  the  comment  period  for  this 
rule). 

The  appUcability  of  these  standards  to 
waste  military  munitions  in  storage  is 
the  major  reason  for  EPA's  belief  that — 
in  specified  circumstances — it  is  not 
necessary  to  subject  these  wastes  to 
RCRA  storage  regulation. 

Second,  &A  believes  that  specifically 
identifying  the  conditions  under  which 
waste  military  munitions  become 
subject  to  RCRA  Subtitle  C,  and 
providing  for  independent  regulatory 
oversight  of  those  conditions,  adds 
significantly  to  the  reliability  and 
protectiveness  of  the  system  of  DDESB 
standards. 

Third,  EPA  believes  that  the  fact  that 
the  DDESB  standards  generally  apply  to 
military  munitions  and,  if  violated,  can 
have  significant  consequences,  provides 
further  assurance  that  the  conditions  for 
exemption  will  be  met.  For  instance,  if 
a  member  of  the  military  is  found  to 
have  violated  the  DDESB  standards,  that 
person  is  subject  to  military  disdpUnary 
actions.  Safety  Standards  for  Storage  of 
Explosives  and  Ammunition,  41  0^. 
Att'y  Gen.  38  (1949). 

Finally,  EPA  has  reviewed 
documentation  concerning  incidents 
involving  the  handling  of  DOD 
munitions,  and  continues  to  believe  that 
DOD  has  a  good  safety  record  in  storing 
all  military  munitions  (including 
"waste"  munitions,  which  constitute  a 
tiny  fraction  of  the  overall  quantity  of 
mimitions  managed  by  DOD).  Certainly, 
there  have  been  incidents  over  the  years 
that  involved  munitions  detonation,  in 
some  cases  leading  to  injury  or  property 
damage.  However,  few  if  any  of  these 
incidents  involved  waste  munitions. 
Moreover,  given  the  vast  quantity  of 
mimitions  managed  by  DOD  and  the 
dangerous  nature  of  the  material,  EPA 


concludes  that  the  safety  record  has 
been  good,  and  furthermore,  that 
regulation  under  RCRA  subtitle  C  is 
unhkely  to  significanUy  improve  that 
record. 

In  summary,  given  the  protective 
nature  of  the  DDESB  standards,  and  the 
Services'  record  in  providing  for  the  safe 
storage  of  miUtary  munitions,  the 
Agency  believes  that  RCRA  subtitle  C 
regulation  is  not  necessary  for  waste 
military  munitions  managed  in 
compliance  with  these  standards.  The 

Zlatory  oversight  created  by  today's 
provides  further  assurance  that  the 
standards  are  followed  and 
protectiveness  is  maintained. 

2.  Implementation  and  Enforcement 
Issues.  It  is  important  to  emphasize  that 
if  a  military  facility  claims  the 
conditional  exemption  in 
§  266.205(a)(1),  but  fails  to  store  waste 
military  munitions  in  compliance  with 
the  provisions  of  that  exemption,  that 
facility's  mismanaged  waste,  and  any 
unit  in  which  that  waste  was 
mismanaged,  would  no  longer  be 
exempt.  Accordingly,  the  facility  would 
be  subject  to  additional  regulatory 
requirements  [e.g.,  a  RCRA  storage 
permit)  and  could  be  subject  to 
enforcement  action  (or  citizen  suit)  for 
violations  of  hazardous  waste 
requirements. 

As  a  mechanism  to  determine  if  the 
units  used  to  store  waste  munitions  are 
in  compliance  with  the  terms  of  the 
exemption,  the  Agency  is  imposing  (in 
§  266.205(c))  as  a  condition  for  the 
exemption  a  self-reporting  requirement. 
Under  this  self-reporting  requirement, 
the  owner  or  operator  must  provide  oral 
notice  to  EPA  within  24  hours,  when 
the  owner  or  operator  becomes  aware  of: 
(a)  any  loss  or  theft  of  the  waste  military 
munitions,  or  (b)  any  failure  to  meet  a 
condition  of  §  266.205(a)(1)  that  may 
endanger  human  health  or  the 
environment.  The  owner/operator  must 
also  provide  a  written  report  describing 
any  failure  to  comply  with  any 
condition  for  the  exemption,  or  a  loss  or 
theft,  within  5  days  of  learning  of  it. 

When  a  violation  of  266.205(a)  occurs, 
the  waste  in  question  automatically 
loses  its  exemption.  Under  266.205(c), 
the  owner  or  operator  may  apply  to  EPA 
to  reestablish  the  conditional  exemption 
once  the  waste  returns  to  compliance 
with  all  conditions  of  the  exemption. 
Depending  on  the  circumstances,  EPA 
may,  in  its  discretion  and  considering 
factors  such  as  those  described  in 
§  266.205(c),  reinstate  the  exemption. 
Reinstatement  is  not  automatic,  but  if 
EPA  does  not  act  on  an  application 
within  60  days,  the  conditional 
exemption  would  be  deemed  to  be 
granted.  However,  EPA  may,  after 
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considering  appropriate  factors  such  as 
those  provided  in  §  266.205(c),  revoke 
an  exemption  reinstated  by  default  at 
any  time,  even  after  the  60  period. 
Reinstatement  decisions  will  be  made 
by  the  Director  (as  defined  in  40  CFR 
270.2).  Any  owner  or  operator  who 
claims  that  EPA  reinstated  the  owner/ 
operator's  conditional  exemption  must 
be  able  to  demonstrate  that  the 
reinstatement  has  been  approved  by  the 
Director. 

Further,  as  a  mechanism  to  enable  the 
regulatory  agency  to  know  which  wastes 
and  which  storage  units  are  subject  to 
oversight  under  this  approach,  EPA  has 
estabhshed  a  requirement  for  a 
notification  within  90  days  of  when  a 
storage  unit  is  first  used  to  store  waste 
military  munitions  for  which  the 
conditional  exemption  is  claimed. 

In  order  for  the  regulatory  agency  to 
know  when  a  storage  unit  will  no  longer 
be  used  to  store  waste  military 
munitions  subject  to  §  266.205(a), 
§  266.205(b)  requires  DoD  to  notify  the 
appropriate  regulatory  authority  of  that 
fact. 

3.  Amendments  to  DDESB  Standards. 
The  DDESB  storage  standards  that  make 
up  the  §  266.205(a)(1)  conditions  are 
those  adopted  by  the  DDESB  as  of 
November  8, 1995.  EPA  understands 
that  the  DDESB  may  change  its  storage 
standards  from  time  to  time.  However, 
in  light  of  the  fact  that  DDESB  has  a 
statutory  obligation  to  ensure  proper 
storage  of  munitions,  and  to  prevent 
hazardous  conditions  arising  from 
storage  of  munitions  that  would 
endangOT  life  and  pro(>erty  (see  10 
U.S.C.  §  172).  EPA  does  not  consider  it 
likely  that  DDESB  would  pursue  any 
amendments  that  would  lessen 
protection  of  human  health  and  the 
environment.  DDESB  also  has  a  long 
experience  regulating  explosive  safety 
hazards,  which  directly  affect  DOD's 
own  personnel.  Further,  today's  rule 
provides  that  DOD  will  pubUsh  notice 
of  any  amendments  to  the  DDESB 
storage  standards  in  the  Federal 
Repiier.  DOD  will  also  provide  EPA  a 
preliminary  determination  of  whether 
the  amended  standards  are  less 
protective  than  the  current  standards.  If 
EPA  in  its  discretion  determines  that 
revisions  to  the  conditional  exemption 
in  today's  rule  are  necessary  to  protect 
human  health  and  the  environment,  the 
Agency  will  propose  such  revisions. 
Citizens  may  also  petition  for 
rulemaking  to  request  EPA  to  revise  the 
RCRA  conditional  exemption  in  light  of 
any  amendments  to  the  DDESB 
standards  (see  RCRA  section  7004(a), 
and  40  CFR  260.20). 

EPA  understands  that  DOD  ofBcials 
have  authority,  in  some  circumstances. 


to  grant  waivers  or  exemptions  from 
DDESB  standards  for  military 
munitions,  where  necessitated  by 
strategic  or  other  compelling  reasons. 
However,  EPA  believes  that  a  waiver  for 
waste  military  mimitions  could  be 
inconsistent  writh  the  basis  for  the 
conditional  exemption  established  by 
today's  rule.  Therefore,  a  waiver  from 
otherwise  applicable  DDESB  storage 
standards  will  terminate  the  eligibihty 
of  affected  waste  munitions  for  the 
conditional  exemption,  subject  to 
reinstatement  by  EPA  pursuant  to 
§  266.205(c).  The  existence  of  a  waiver 
will  not  preclude  the  owner  or  operator 
from  storing  waste  military  mimitions  in 
compliance  with  the  requirements  of  40 
CFR  Parts  264  or  265,  subpart  EE. 

b.  Waste  Chemical  Munitions  1. 
Applicability  of  RCRA  Requirements  to 
Waste  Chemical  Munitions.  "Chemical 
agents  and  munitions"  are  defined  as  in 
the  Department  of  Defense 
Authorization  Act  of  1986,  50  U.S.C. 
1521(j)(l);  this  statute  is  the 
comprehensive  congressional  scheme 
for  the  management  and  ultimate 
destruction  of  chemical  agents  and 
munitions. 

Under  the  original  1980  RCRA 
regulations,  and  under  today's  federal 
RCRA  regulations,  a  waste  is  hazardous 
if  it  is  specifically  listed  as  a  hazardous 
waste,  or  if  it  exhibits  a  hazardous 
characteristic  such  as  reactivity.  See  40 
CFR  Part  261,  subparts  B  and  C. 
Chemical  agents  and  mimitions  become 
hazardous  wastes  if  (a)  they  become  a 
solid  waste  under  40  CFR  266.202,  and 
(b)  they  are  listed  as  a  hazardous  waste 
or  exhibit  a  hazardous  waste 
characteristic;  chemical  agents  and 
munitions  that  are  hazardous  wastes 
must  be  managed  in  accordance  with  all 
applicable  requirements  of  RCRA. 

Based  on  EPA's  technical  review 
associated  with  this  rule,  the  Agency 
believes  that  the  waste  chemical  agents 
and  munitions  in  the  military  stockpile 
exhibit  at  least  one  of  the  characteristics 
identified  in  40  CFR  261  subpart  C. 
These  chemical  waste  agents  and 
munitions  would  be  hazardous  wastes, 
required  to  comply  with  RCRA 
requirements.  (Note  that  even  though 
the  characteristic  nature  of  waste 
chemical  agents  and  munitions  may  not 
have  been  well  imderstood  in  the  past, 
the  Department  of  Defense  has,  as  a 
matter  of  policy  and/or  State  law,  been 
managing  these  waste  chemical  agents 
and  munitions  in  compliance  wi^ 
RCRA  requirements,  and  subject  to 
RCRA  permits.) 

2.  Inapplicability  of  Conditional 
Exemption.  EPA  is  not  extending  the 
conditional  exemption  in  §  266.205(a)(1) 
to  waste  chemical  agents  and  munitions. 


This  decision  should  not  be  construed 
as  a  negative  assessment  of  DOD's 
standards  or  management  of  chemical 
agents  and  munitions.  Indeed,  DOD  has 
a  sound  record  for  the  safe  storage  of 
chemical  munitions  and  agents.  This 
decision  is  based  on  the  Agency's  belief 
that  chemical  agents  and  mimitions  are 
more  akin  to  other  types  of  chemical 
waste  that  RCRA  typically  regulates 
than  are  waste  conventional  weapons. 
In  addition,  as  noted  above,  waste 
chemical  agents  and  munitions  are. 
either  because  of  State  law  or  DOD 
policy,  already  stored  in  RCRA 
regulated  units  and  the  public  has  come 
to  expect  that.  EPA  sees  no  reason  to 
disrupt  the  current  situation. 

3.  Inapplicability  of  RCRA  Storage 
Prohibition.  EPA  is  today  codifying  its 
interpretation  that  RCRA  section  3004(j) 
does  not  apply  to  waste  chemical  agents 
and  munitions.  (See  §  266.205(d)(2)  of 
today's  rule.) 

By  way  of  background,  RCRA  section 
3004(j)  prohibits  the  storage  of 
hazardous  waste  for  which  one  or  more 
methods  of  land  disposal  are  prohibited, 
unless  such  storage  is  for  the  sole 
purpose  of  accumulating  quantities 
needed  for  proper  recovery,  treatment, 
or  disposal.  Edison  Electric  Institute  v. 
EPA,  996  F.2d  326  (D.C.  Cir.  1993). 
Land  disposal  restrictions  have  been  set 
for  waste  exhibiting  any  of  the 
hazardous  waste  characteristics,  and 
thus  the  storage  prohibition  would,  on 
its  face,  appear  to  apply  to  waste 
chemical  agents  and  munitions  that 
exhibit  a  characteristic.  Congress 
enacted  section  3004(j)  in  1984  because 
it  "believed  that  permitting  storage  of 
large  quantities  of  waste  as  a  means  of 
forestalling  required  treatment  would 
involve  health  threats  equally  serious  to  ' 
those  posed  by  land  disposal,  and 
therefore,  opted  in  large  part  for  a  'treat 
as  you  go'  regulatory  regime."  Id.  at  329 
(quoting  Hazardous  Waste  Treatment 
Council  V.  EPA,  886  F.2d.  355,  357  (D.C. 
Qr.  1989).  The  fact  that  ti«atment  or 
disposal  capacity  for  a  waste  does  not 
exist  or  is  inadequate  is  not  enough,  by 
itself,  to  overcome  the  storage 
prohibition.  Id.  at  336. 

However,  in  the  case  of  chemical 
agents  and  munitions.  Congress  has —  " 
subsequent  to  enactment  of  section 
3004(j)— statutorily  limited  DOD's 
ability  to  move  waste  chemical  agents 
and  munitions  from  storage  to  treatment 
and  disposal;  EPA  believes  that  this 
demonstrates  Congress'  intention  that 
the  storage  prohibition  should  not  apply 
to  waste  chemical  agents  and  munitions. 

Specifically,  in  1985,  one  year  after 
enacting  RCRA  section  3004(j),  Congress 
established  a  comprehensive  scheme  for 
the  management  and  ultimate 
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destruction  of  waste  chemical  agmits 
and  munitions.  See  50  U.S.C.  section 
1521.  That  scheme,  which  Congress  has 
updated  and  amended  repeatedly  in 
intervening  years,  requires  detailed 
study  of  destruction  options  for  the 
chemical  agents  and  munitions,  and 
provides  for  destruction  of  the  chemical 
agents  and  munitions  to  be  completed 
by  a  set  date.  See,  e.g.,  50  U.S.C.  section 
1521  (a),  (b),  and  (d).  As  originally 
enacted,  Congress  required  destruction 
of  the  chemical  agents  and  munitions  by 
September  30. 1994,  but  Congress  has 
extended  that  deadline  recently  to 
December  31,  2004.  50  U.S.C.  section 
1521(b)(5).  Congress  has  further 
reqiured  that  certain  studies  be     ' 
completed  prior  to  destruction  {see,  e.g., 
50  U.S.C.  section  1521(d));  Pub.  L.  No. 
180, 100th  Cong.,  1st  Sess.,  section 
125(b),  (c),  (d)  (Dec.  4, 1987),  101  Stat. 
1019, 1043, 1044).  During  this  mandated 
study  phase,  during  construction  of  the 
destruction  facilities  (see  50  U.S.C. 
section  1521(c)(l)(B),(2)).  and  while 
destruction  is  ongoing.  Congress 
necessarily  envisioned  that  these  waste 
chemical  agents  and  munitions  would 
be  stored.  Indeed,  Congress  specifically 
required  DOD  annually  to  assess  and 
report  "how  much  longer  the  stockpile 
can  continue  to  be  stored  safely."  50 
U.S.C.  secUon  1521(g){3)(C)(l). 

Highlighting  that  Congress  did  not 
intend  these  agents  and  munitions  to  be 
destroyed  until  completion  of  a  process 
to  ensure  environmentally  safe 
destruction.  Congress  last  year 
specifically  prohibited  construction  of 
chemical  weapons  incinerators  at  two  of 
eight  storage  sites,  pending  study  of 
other  destruction  alternatives.  See 
Omnibus  Consolidated  Appropriations 
for  1997,  Pub.  L.  208, 104th  Cong.,  2d 
Sess.,  section  8065,  reprinted  in  9A 
U.S.C.C.A.N.  396,  397  (Nov.  1996). 
Congress  also  has  restricted 
transportation  of  chemical  agents  and 
munitions,  so  that  chemical  agents  and 
munitions  cannot  be  transported  fi-om  a 
storage  facility  that  lacks  disposal 
capacity  to  a  storage  facility  that  might 
have  such  capacity.  See  id.  at  397-98; 
see  also  50  U.S.C.  section  1512. 1521a. 

In  light  of  the  detailed  Congressional 
plan  for  destruction  of  the  chemical 
agents  and  munitions,  and  their 
necessary  storage  pending  destruction, 
EPA  believes  that  Congress  could  not 
intend  the  prohibition  on  storage  in 
RCRA  section  3004(j)  to  apply  to 
chemical  agents  and  munitions.  EPA 
believes  that  the  issuance  of  this 
interpretation  is  necessary  to  reconcile 
the  otherwise  conflicting  provisions  of 
two  federal  statutes,  and  is  within  EPA's 
mandate  under  RCRA  section  3004(y)  to 
issue  regulations  that  provide  for  safe 


storage  of  waste  chemical  agents  and 
munitions. 

This  interpretation  is  an  interpretative 
rule  that  reconciles  specific,  existing 
statutory  provisions:  under  5  U.S.C. 
section  553(b)(3)(A),  it  is  not  subject  to  " 
formal  public  notice  and  comment 
rulemaking  procedures. 

2.  Subpart  EE.  As  not«d  above,  EPA 
believes  that  RCRA  regulatory  controls 
are  necessary  for  waste  munitions  not 
already  regulated,  and  for  waste  military 
munitions  that  are  not  being  managed  in 
compliance  with  the  comprehensive 
DDESB  standards.  At  the  same  time, 
however  (and  as  discussed  in  the 
proposed  rule  on  waste  munitions), 
EPA's  View  is  that  the  specific  RCRA 
regulations  currently  appUcable.to 
hazardous  waste  storage  units  (e.g.,  the 
container  and  tank  standards)  are  not 
the  best  fit  for  waste  munitions  and 
explosives.  Rather,  the  Agency  has 
developed  a  tailored  version  of  the 
RCRA  storage  standards  to  better  reflect 
the  nature  of  waste  munitions  and 
explosives,  and  to  ensure  that  the 
regulatory  requirements  do  not  interfere 
with  the  safe  handling  of  these 
materials.  See  60  FR  56479  (November 
8, 1995). 

The  Agency  has  clear  authority  under 
section  3004(a)  to  estabhsh  storage 
standards  "as  necessary  to  protect 
human  health  and  the  environment": 
the  storage  standards  presenUy  in  40 
CFR  Part  264  were  designed  to  cover 
conventional  waste  management  units 
such  as  tanks  and  containers;  today's 
subpart  EE  standards  are  focused  on  the 
storage  of  hazardous  waste  munitions 
and  explosives  in  magazines  designed 
for  explosive  materials.  Accordingly. 
EPA  is  finaUzing  proposed  subpart  EE 
in  40  CFR  Parts  264  and  265  for  waste 
military  munitions  and  commercial 
munitions  and  explosives  that  have 
become  hazardous  waste  subject  to 
subtitle  C. 

EPA  has  modified  proposed  subpart 
EE  in  one  substantive  respect.  In 
response  to  suggestions  by  some 
commenters.  the  Agency  is  extending 
subfkart  EE  applicability  to  hazardous 
waste  non-miUtary  munitions  and 
explosives,  as  well  as  to  hazardous 
waste  military  munitions  and 
explosives.  Q'A  believes  this  change  is 
reasonable  because  the  subpart  EE 
performance  standards  are  equally 
appropriate  for  non-military  munitions 
and  explosives,  which  closely  resemble 
certain  military  munitions  (e.g.,  small 
arms  ammunition).  As  noted  in  the 
proposed  rule,  this  subpart  combines 
the  environmental  features  of  the 
existing  RCRA  storage  unit  standards 
with  performance  standards  based  on 
the  DOD  Explosives  Safety  Board 


(DDESB)  munitions  storage  standards 
(which  are  contained  in  DOD  6055.9- 
STD — DOD  Ammunition  and  Explosives 
Safety  Standards)  to  minimize  potential 
inconsistencies  or  conflicts  between 
RCRA  regulatory  requirements  and 
DOD's  explosives  safety  standards.  (This 
is  consistent  vtrith  the  mandate  in  RCRA 
section  3004(y)  to  address  both 
protectiveness  and  safety.)  h  is  equally 
important  to  ensure  that  owners  and 
operators  of  storage  fedlities  for  niHi- 
military  waste  munitions  and  explosives 
have  a  unit  standard  that  considers  both 
the  traditional  RCRA  concerns  and  the 
need  to  assure  explosives  safety. 

Subpart  EE  is  not  the  exclusive 
manner  for  storing  hazardous  waste 
mimiUons  or  explosives,  but  rather, 
provides  an  alternative  for  the  storage  of 
hazardous  waste  munitions  and 
explosives  imder  RCRA.  Depending  on 
the  explosive  hazards,  a  facility  owner 
or  operator  may  still  seek  a  storage 
permit  for  waste  munitions  and 
explosives  imder  the  already  existing  40 
CFR  parts  264  and  265  standards  for 
other  types  of  storage  units,  including 
containers  (subpart  I),  tanks  (subpart  J), 
and  containment  buildings  (subpart 
DD).  An  owner  or  operator  would  apply 
for  a  permit  under  the  most  appropriate 
of  these  standards. 

In  developing  the  subpart  EE 
standards,  the  Agency  carefully 
examined  the  DDESB  standards,  which 
have  been  develo[)ed  to  protect  against 
explosions  and  to  minimize  the  impact 
if  one  should  occur,  and  in  doing  so 
EPA  concluded  that  the  DDESB 
standards  are  generally  protective  of 
human  health  and  the  environment.  The 
subpart  EE  standards  include  the  three 
basic  designs  of  magazines  that  are 
found  in  the  DDESB  storage  standards: 
(1)  earth-covered  magazines  (ECMs) 
(which  are  frequently  used  for  shock 
sensitive  and  other  munitions),  (2) 
above  ground  magazines  (AGMs)  (which 
might  be  used  for  munitions  that  do  not 
pose  a  mass  detonation  or  fragment 
producing  hazards),  and  (3)  outdoor  or 
open  storage  areas  (typically  for 
munitions  that  do  not  pose  a  significant 
potential  for  explosion). 

Today's  rule  also  establishes  design, 
operation,  monitoring,  inspection, 
closure,  and  post-closure  care  standards 
consistent  with  the  standards  for  other 
RCRA  storage  units.  These  standards  set 
containment  and  control  performance 
standards  to  prevent  contamination  of 
soil,  ground-water,  surface  waters,  and 
the  air.  The  standards  require  a  primary 
barrier  or  contaiiunent  system,  which 
may  be  a  bomb  shell,  a  protective 
casing,  a  storage  container,  or  a  tank. 
For  non-liquid  wastes  stored  outdoors 
or  in  open  storage  areas,  the  unit  design 
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and  operation  must  provide  that  the 
waste  will  not  be  in  standing 
precipitation.  This  may  be 
accomplished  by  a  number  of  design 
and  operating  features,  including  a 
sloped  impervious  base,  a  pervious 
base,  and/or  waste  elevation. 

For  those  few  waste  munitions  that 
are  liquids,  in  addition  to  the  primary 
barrier  or  container,  the  subpart  EE  rules 
require  units  to  be  equipped  with  a 
secondary  containment  or  vapor 
detection  system.  The  secondary 
containment  or  vapor  detection  system 
design,  operation,  controls,  and 
monitoring  features  may  include  a 
combiiuition  of  sumps,  pumps,  drains, 
slope,  double-walled  containers  or 
tanks,  overpacks,  and/or  elevated  waste 
or  other  features  that  provide  that  any 
released  liquids  are  contained  or 
promptly  detected  so  that  an 
appropriate  response  may  be  taken  (e.g., 
additional  containment,  such  as  a 
container  overpack,  or  removal  from  the 
waste  area).  For  liquid  and  liquid-filled 
waste  munitions  (e.g.,  the  stored  waste 
chemical  munitions),  the  Agency 
considers  the  storage  of  the  munition 
inside  a  sealed  storage  casing  as  a  means 
of  achieving  secondary  containment. 

Monitoring  and  inspections  are 
required  to  assiue  that  the  contaiiunent 
systems  and  controls  are  working  as 
designed,  that  the  wastes  are  stable,  and 
that  no  contaminants  that  might 
adversely  affect  human  health  or  the 
environment  are  being  released  from  the 
magazine.  In  addition,  all  hazardous 
waste  munitions  under  subpart  EE 
would  have  to  be  inventoried  at  least 
annually,  which  is  consistent  with 
ciurent  DOD  requirements. 

The  closure  standards  mirror  the 
other  RCRA  storage  unit  closure 
standards,  requiring  waste  and 
contaminant  removal  and  containment 
system  decontamination  (where 
practicable).  When  "clean  closure" 
cannot  be  accompUshed,  the  landfill 
closure  and  post-closure  standards 
apply. 

Response  to  Comments 

EPA  received  numerous  comments  on 
proposed  subpart  EE  and  the  three 
alternatives  that  EPA  proposed  in  the 
preamble  to  the  proposed  rule. 
Regarding  subpart  EE,  some  commenters 
said  it  is  too  general  to  be  effective, 
whereas  others  supported  it,  some 
saying  it  should  be  expanded  to  be 
available  for  all  munitions  and 
explosives  storage,  not  just  military  and 
not  just  munitions  since  the  other 
existing  storage  standards  under  RCRA 
are  not  as  tailored  or  specific  to 
explosives.  Regarding  the  former 
comments,  EPA  believes  the  advantage 


of  gmeral  performance  standards  is  that 
they  allow  flexibility  in  establishing  site 
specific  design  and  operating  standards. 
40  CFR  part  264,  subpart  X,  is  an 
example  of  a  RCRA  Subtitle  C 
performance  standard.  The  disadvantage 
of  performance  standards  as  pointed  out 
by  the  commenters  is  the  lack  of 
specificity.  In  th^  case  of  subpart  EE, 
however,  EPA  has  included  some 
specificity  (e.g.,  secondary 
containment).  Also,  the  DDESB 
standards  or  other  applicable  standards 
(e.g.,  DOE,  Coast  Guard,  NASA,  BATF) 
and  Standard  Operating  Procedures 
(SOPs)  may  be  incorporated  as 
appropriate  to  add  specificity  in  the 
development  of  permit  standards.  Since 
there  are  so  many  standards  and  SOPs 
for  mimitions  and  explosives,  both  in 
the  private  and  public  sectors,  this 
approach  provides  the  flexibility  to 
incorporate  these  without  having 
restrictive  or  conflicting  RCRA 
standards.  Commenters  asked  if  military 
or  other  SOPs  would  be  subject  to 
regulator  review.  To  the  extent  that  they 
are  used  in  the  subpart  EE  permit,  they 
would  be  subject  to  regulator  and  public 
review  during  the  permitting  process, 
and  when  incorporated  into  a  RCRA 
permit,  they  become  regulatory 
requirements.  Regarding  the  comments 
supporting  expanding  the  coverage  of 
the  proposed  subpart  EE,  EPA  concurs 
and  has  expanded  the  applicability  of 
subpart  EE  in  the  final  rule  to  make  it 
an  available  option  for  the  storage  of  all 
waste  munitions  and  explosives.  For 
this  reason,  subpart  EE  has  been 
retained  in  parts  264  and  265  rather 
than  in  the  new  part  266,  subpart  M. 

Several  commenters  felt  that  EPA 
should  require  storage  permits  for  all 
chemical  munitions,  not  only  because 
they  felt  these  should  be  classified  as 
wastes  (this  comment  was  discussed  in 
section  K  of  this  preamble),  but  because 
extra  precautions  are  needed  for  these 
particularly  hazardous  chemicals.  In 
response,  EPA  has  decided  not  to  allow 
the  storage  of  waste  chemical  agents  and 
munitions  to  be  eligible  for  the 
conditional  exemption  from  storage 
permits  under  today's  rule.  Instead,  a 
subpart  EE  or  other  waste  management 
permit  is  required  for  these  wastes.  EPA 
notes,  however,  that  DOD  has  in  place 
strict  procedures  for  the  storage  of  all 
chemical  munitions,  including  waste 
chemical  munitions.  For  example,  all 
chemical  munitions  and  bulk  agent 
storage  is  currently  maintained  within  a 
special  high  security  area  at  each 
installation.  Extensive  precautions  are 
used  to  control  entry  to  these  storage 
areas.  Munitions  containing  explosives 
are  stored  in  earth-covered  magazines 


(ECMs)  designed  to  protect  their 
contents  from  blast  and  shrapnel  effects 
of  the  potential  detonation  of  a 
neighboring  magazine.  Most  munitions 
without  explosive  components,  and 
bulk  containers  containing  isopropyl 
methylphosphonoflouridate  (referred  to 
as  GB)  and  phosphonothioic  acid, 
methyl-S-(2-(bis(l-methylethyl))- 
amino)ethyl-0-ethyl  ester  (referred  to  as 
VX),  are  also  stored  in  ECMs.  The 
exceptions  include  VX  ton  containers 
and  spray  tanks,  both  of  which  are 
stored  in  above  grotmd  magazines 
(AGMs).  One  ton  containers  of  mustard 
agent  are  stored  in  either  ECMs,  AGMs, 
or  outdoor  storage  areas.  Chemical 
mimitions  other  than  1-ton  containera 
are  stored  in  configurations  generally 
suitable  for  transport  during  wartime. 
These  configurations  include  boxes, 
protective  tubes,  or  metal  overpacks, 
and  all  are  on  pallets.  The  stacking 
arrangements  and  aisles  inside  the 
storage  facilities  are  generally  designed 
and  maintained  so  that  tmits  in  each 
stack  can  be  inspected,  inventoried,  and 
removed  for  shipment  or  maintenance, 
as  necessary.  Periodic  surveillance 
monitoring,  safety  insi>ections,  indoor 
air  monitoring,  maintenance  of 
munitions  for  safety-in-storage,  and 
inventory  activities  are  routinely  carried 
out  on  these  stored  munitions. 

Also,  there  have  been  no  catastrophic 
accidents  associated  with  the  storage  of 
chemical  mimitions,  and  the  risk  of 
release  to  the  public  has  been  reduced 
due  to  the  1969  cessation  of  live  firing 
and  the  implementation  of  close 
restrictions  on  the  disposal  and 
movement  of  chemical  munitions.  There 
are,  however,  cases  where  deterioration 
of  the  containers  has  resulted  in  leaking 
of  agent  from  a  munition.  When  this 
occurs,  the  munitions  are  over  packed 
in  hermetically  sealed  containers  and 
placed  in  specially  designated  and 
monitored  magazines.  Even  with  such 
incidents,  in  the  past  40  years  there 
have  been  no  known  cases  of  exposure 
to  personnel  not  directly  engaged  in 
agent  operations. 

Some  commenters  suggested  that 
subpart  EE  be  expanded  for  waste 
gaseous  chemical  warfare  agents  to 
require  secondary  containment  and  to 
prohibit  outdoor  storage.  EPA  notes  that 
chemical  warfare  agents  are  stored  as 
liquids,  not  gases,  and  therefore  the 
secondary  containment  or  vapor 
detection  system  requirements  in 
today's  rule  apply. 

EPA  does  not  see  the  need  to  prohibit 
outdoor  storage  of  any  waste  munitions 
in  subpart  EE  so  long  as  those  waste 
munitions  will  not  be  left  in  standing 
precipitation,  and,  if  liquid,  have 
secondary  containment  or  vapor 
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detection  system,  as  is  required  by 
subpart  EE. 

DOD  conunmted  that  EPA  should 
allow  a  vapor  detection  and  response 
system  as  an  alternative  to  secondary 
containment  for  liquid  waste  chemical 
munitions  and  agei^s  since  these 
materials  leak  as  vapors  before  they  leak 
as  liquids  and  such  early  detection  and 
response  provides  for  protection  that  is 
comparable  to  secondary  containment. 
EPA  agrees,  and  as  discussed  in  the 
section  on  subpart  EE  above,  EPA  has 
provided  for  the  use  of  a  vapor  detection 
and  response  system  in  finaUzing 
subpart  EE.  In  addition  to  the  subpart 
EE  standards,  chemical  waste  military 
munitions  are  also  subject  to  additional 
procedures  and  requirements  regarding 
monitoring  or  secondary  containment. 
At  facilities  that  manage  chemical 
weapons,  DOD  has  both  a  monitoring 
and  a  visual  inspection  protocol  that  is 
designed  to  allow  early  detection  of  any 
leakage  from  a  chemical  munition.  The 
monitoring  includes  both  regularly 
scheduled  sampling  of  the  air  in  all 
units  storing  chemical  mimitions,  as 
well  as  monitoring  of  the  air  within  the 
storage  unit  whenever  personnel  are  to 
enter  the  unit.  Should  there  be  a  release 
of  agent,  these  monitoring  protocols  will 
detect  minute  amounts  of  vapor  release 
(which  typically  occurs  before  any 
liquids  are  released).  Should  a  release 
be  detected,  the  munitions  within  the 
storage  units  are  inspected  to  locate  the 
leak  and  the  release  is  contained.  If  the 
source  catmot  be  located  immediately, 
the  ammunition  storage  unit  is  sealed 
and  the  air  filtered  and  monitored  until 
the  source  is  located.  Once  a  leaking 
chemical  mimition  is  isolated,  it  is 
overpacked  in  a  specially  designed 
container  that  re-establi^es  an  intact 
barrier  between  the  agent  and  the 
environment.  If  a  container  with  liquids 
(e.g.,  an  M55  rocket)  leaks  inside  its 
sealed  shipping  tube,  and  if  the  primary 
barrier  (e.g.,  the  rocket  casing)  has  been 
permanently  compromised,  but  the 
shipping  tube  is  intact,  DOD  typically 
overpacks  the  rocket  in  order  to  place 
two  intact  barriers  between  the  liquid 
and  the  environment,  an  action 
consistent  with  the  secondary 
containment  requirements  found  in 
other  unit  standards  under  RQIA.  Upon 
completion  of  the  overpacking  activities 
and  associated  decontamination 
procedures,  the  storage  area  is 
monitored  to  assure  complete 
decontamination. 

Conunentere  sought  further 
clarification  of  the  status  of  shipping 
containers  and  overpacks  as  secondary 
containment  for  liquid-filled  waste 
munitions.  It  is  EPA's  view  that  the 
secondary  containment  requirement  for 


waste  munitions  may  be  met  by  a 
shipping  or  storage  container  or 
overpack  aroimd  a  non-leaking 
munition  or  container  since  it  places  a 
second  barrier  between  the  liqxiid  and 
the  environment.  Multiple  overpacks  (a 
current  DOD  practice)  are  permissible  to 
meet  this  requirement. 

Some  commenters  (mostly  the 
regulated  commimity)  favored  the  first 
proposed  alternative  or  the  "deferral" 
option  under  which  munitions  would 
not  under  any  circumstances  be 
considered  a  RCRA  hazardous  waste 
based  on  the  ciuront  storage  practices  of 
DOD,  which  are  protective  of  human 
health  and  the  envinmment.  Other 
commenters  questioned  this 
alternative's  legal  basis  and  opposed 
this  approach  because  it  would  remove 
all  non-DOD  oversight.  EPA  agrees  with 
the  latter  commenters  on  both  counts 
and  has  not  adopted  this  approach. 

The  Agency  received  comments 
raising  concerns  about  a  contingent 
management  approach.  The  Agency's 
thinking  on  this  issue  is  set  out  in 
today's  preamble  and  a  detailed 
response  can  be  found  in  the  docket. 

N.  Permit  Modifications  to  Receive  Off- 
Site  Waste  Munitions 

Some  RCRA  permits  at  military 
installations  have  conditions 
prohibiting  the  receipt  of  "off-site" 
waste.  Under  these  permit  restrictions, 
if  the  point  of  generation  of  a  waste 
munition  is  any  place  other  than  the 
permitted  installation,  then  the  waste 
munition  could  not  be  accepted  at  the 
facility  for  treatment,  storage,  or 
disposal  without  the  installation  first 
having  received  a  RCRA  permit 
modification. 

Under  today's  rule,  a  number  of 
formerly  unregulated  mimitions  might 
now  be  deemed  to  be  wastes,  and  thus 
potentially  subject  to  these  off-site 
permit  restrictions  (see  discussion  in  the 
preamble  to  proposed  rule).  Under  the 
existing  regulations  (40  CFR 
270.42(d)(1)),  this  modification  would 
arguably  have  to  follow  the  procedures 
for  a  Class  3  modification,  requiring 
approval  before  implementation. 
Alternatively,  the  permittee  might 
request  that  the  modification  be 
reviewed  by  the  regulatory  agency  as  a 
Class  1  or  Class  2  modification.  DOD 
maintains  that  this  situation  would 
cause  a  serious  disruption  of  its 
munitions  management  program. 

To  address  this  concern,  tnis  final 
rule  allows  permitted  facilities  with  off- 
site  prohibitions  to  continue  to  receive 
from  off-site  soiuces  munitions  that 
have  been  newly  defined  as  solid  waste, 
provided  there  is  timely  notification  to 
the  permitting  authority  (in  the  form  of 


a  Class  1  permit  modification  request), 
followed  by  a  Class  2  permit 
modification  request.  Under  this 
procedure,  the  fodlity  may  continue  to 
accept  waste  munitions  fiom  off-site 
sources  until  the  permitting  authority 
makes  a  final  decision  on  the  Class  2 
permit  modification  request.  This 
approach  is  consistent  with  the  permit 
modification  rules  for  newly  regulated 
wastes(40  CFR  270.42(j^). 

There  are  three  specific  requirements 
that  are  attached  to  this  provision  and 
are  codified  today  at  40  CFR  270.42(h). 
First,  to  be  covered  under  this 
provision,  the  facility  must  be  in 
existence  on  the  date  today's  rule  goes 
into  effect  and  must  already  have  a 
permit  to  handle  the  waste  munitions. 
Second,  the  fecility  must  submit  a 
request  for  a  Class  1  permit  modification 
that  seeks  an  amendment  or  removal  of 
the  permit  restriction  on  off-site  waste. 
The  Class  1  permit  modification  request 
must  be  submitted  on  or  before  the  date 
when  the  waste  munitions  become 
subject  to  hazardous  waste  regulatory 
requirements.  (Today's  rule  becomes 
effective  in  unauthorized  States  six 
months  from  the  date  of  publication:  in 
authorized  States,  State  law  would 
determine  the  effoctive  date.)  This 
timely  Class  1  submittal  would  allow 
the  facility  to  continue  to  receive  off-site 
waste  munitions  after  the  effective  date 
without  the  need  for  prior  approval  by 
the  permitting  authority.  Third, 
following  submission  of  a  Class  1  permit 
modification  request,  the  facility  would 
have  an  additional  six  months  following 
the  effective  date  of  this  rule  to  submit 
a  Class  2  permit  modification  request  for 
the  removal  of  the  off-site  waste 
prohibition.  Following  submission  of 
the  Class  2  modification,  the  hdlity 
would  be  allowed  to  continue  to  accept 
waste  munitions  from  off-site  sources 
until  such  time  as  a  final  decision  to 
grant  or  deny  the  modification  is  made. 

EPA's  two-step  approach  recognizes 
that  military  munitions  that  were 
previously  handled  at  certain  stages  as 
non-waste  might,  under  today's  rule,  be 
considered  waste.  This  two-step  process 
allows  DOD  to  continue  managing  its 
munitions  with  a  minimum  of 
disruption,  while  recognizing  the  need 
for  the  modification  of  those  permits 
that  restrict  the  acceptance  of  waste 
munitions  fiT>m  off-site  sources. 

The  proposed  rule  provided  an 
opportimity  for  DOD,  before  the  180-day 
deadline  to  submit  a  Class  2  permit 
modification  application,  to  request  the 
permitting  agency  to  allow  an  extension 
for  a  specified  period.  In  today's  final 
rule.  EPA  has  decided  not  to  provide  for 
such  an  opportunity  for  two  reasons. 
Firet,  this  is  inconsistent  with 
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§  270.42(g)  which  addresses  permit 
modifications  for  all  newly  regulated 
wastes  and  units  to  which  this  situation 
is  analogous.  Second,  this  Class  2 
permit  modification  request  is,  perhaps, 
the  simplest  and  most  straightforward  of 
all  types  of  requests  likely  to  be 
submitted  under  this  section,  so  to 
provide  an  opportunity  for  extension  is 
unnecessary. 

Today's  final  action  does  not  affiect 
activities  at  interim  status  facilities.  In 
some  cases,  however,  the  facility's  part 
B  permit  application  might  include  an 
off-site  waste  prohibition.  In  this  case, 
the  fiacility  owner  should  amend  the 
permit  application. 

Response  To  Comments 

A  number  of  commenters  said  it 
would  be  inappropriate  for  EPA  to 
adopt  DOD's  alternative  approach  as 
described  in  the  proposed  notice 
(whereby  a  material  is  not  deemed  to  be 
a  waste  until  received  at  the  treatment/ 
destruction  unit)  because  this  approach 
would  undo  by  national  rule  provisions 
that  ciurently  exist  in  a  number  of 
permits  that  prohibit  the  receipt  of  off- 
site  waste,  and  because  this  would 
ignore  or  circumvent  the  right  and  duty 
of  State  regulatory  agencies  to  issue  site- 
specific  permits  based  on  public 
participation.  Furthermore,  a  number  of 
commenters  maintained  that  the 
modification  of  a  permit  restriction 
regarding  off-site  wastes  should  be 
processed  as  a  Class  3  modification 
requiring  full  public  participation  rather 
than  as  a  Class  1  or  2  permit 
modification.  These  commenters  argued 
that  permit  modifications  to  remove  off- 
site  waste  restrictions  could  create  the 
need  for  additional  modifications 
regarding  changes  in  waste  streams  or 
quantity  limitations.  Commenters 
specifically  expressed  concern  that  no 
waste  should  be  allowed  to  be  received 
firom  off-site  unless  the  receiving  facility 
is  "prepared  and  equipped"  to  comply 
with  the  standards  for  off-site  facilities. 

In  adopting  the  approach  in  today's 
rule,  the  Agency's  main  concern  is  that 
any  modification  of  existing  permit 
conditions  restricting  off-site  waste  be 
done  in  a  way  that  provides  for  public 
participation.  Thus,  the  Agency  concurs 
with  the  comments  opposing  the 
"alternative  proposal"  of  declaring  the 
transported  material  as  a  waste  when  it 
reaches  the  "front  door"  of  the 
treatment  or  disposal  unit. 

In  response  to  commenters 
recommending  the  Class  3  permit 
modification  procedures,  expressing 
concern  that  other  permit  conditions 
might  change,  or  that  facilities  might  not 
be  prepared  to  receive  the  "new"  waste 
munitions.  EPA  is  clarifying  the 


applicability  of  the  off-site  permit 
modification  provisions  in  today's  rule. 
The  procedures  of  new  §  270.42(h), 
allowing  a  Class  1  modification 
submittal  followed  by  a  Class  2 
modification  request,  apply  only  to 
changing  a  permit  condition  that 
prohibits  receipt  of  off-site  wastes. 
Section  270.42(h)  of  today's  rule  does 
not  allow  facilities  to  receive  munitions 
that  they  were  not  already  receiving  at 
the  time  of  the  rule's  effective  date.  It 
only  allows  facilities  to  continue  to 
receive  munitions  newly  classified  as 
hazardous  waste.  Today's  rule  also  does 
not  affect  the  classification  of,  or 
process  for,  other  types  of  permit 
modifications  (such  as  acceptance  of 
different  wastes  or  changes  in  permitted 
quantity  limits)  that  might  occur  at  a 
facility.  Those  other  types  of 
modifications  will  continue  to  be 
evaluated  in  accordance  with  40  CFR 
§  270.42  and  Appendix  I  to  40  CFR 
§270.42.— i.e.,  the  facihty  must  follow 
the  appropriate  procedures  for 
whichever  class  of  modification — Class 
1,  2,  or  3 — applies. 

In  conclusion,  given  the  very  narrow 
scope  of  the  changes  allowed  under 
§  270.42(h),  EPA  believes  that  it  is  not 
necessary  to  require  Class  3  permit 
modifications  in  this  rule.  In  situations 
of  high  public  concern.  Class  2 
procedures  already  allow  the  regulating 
agency  to  elevate  the  process  to  a  Class 
3. 

O.  Envimnmental  Justice 

Today's  rule  addresses  environmental 
justice  concerns  by  providing  standards, 
while  not  specific  to  environmental 
justice,  that  are  protective  of  human 
health  and  the  environment  regardless 
of  the  population  potentially  impacted. 
In  addition.  DOD  as  well  as  all  Federal 
agencies,  is  subject  to  the  President's 
Executive  Order  No.  12898  on 
Environmental  Justice. 

Response  To  Comments 

Several  commenters  raised 
environmental  justice  concerns.  The 
comments  focused  primarily  on  military 
contamination  caused  by  oidnance 
landing  on  ranges  formerly  owned  by 
Native  Americans  or  Hawaiians,  or 
landing  off-range  on  Native  American  or 
Hawaiian  lands.  The  commenters  stated 
that  these  lands  should  be  cleaned  up 
and,  as  appropriate,  returned,  citing 
cultural,  economic,  safety,  justice,  and 
social  reasons,  observing  that 
indigenous  peoples  have  a  special 
relationship  to  their  land  and  that 
relocation  is  not  an  option.  Seven 
environmental  justice  examples  were 
mentioned  in  the  public  comments. 
These  examples  are  located  in  Alaska, 


California  (2),  Hawaii,  Nevada.  Oregon, 
and  South  Dakota.  A  brief  description  of 
each  of  these  was  provided  in  the 
comments. 

In  response,  EPA  has  prepared  a 
report  summarizing  these  comments 
and  cases,  and  referred  it  to  DOD.  A 
copy  of  this  report  is  available  in  the 
Docket  for  this  rule-making.  DOD  has 
created  an  environmental  justice 
program  to  evaluate  and  respond  to 
these  concerns  and  has  appropriated  $8 
million  in  each  of  the  past  three  fiscal 
years  to  support  this  effort. 

In  addition,  in  developing  this  final 
rule  and  in  helping  DOD  develop  its 
range  cleanup  rule,  EPA  feels  the 
environmental  justice  concerns  raised 
by  the  commenters  for  munitions  and 
contaminants  landing  or  migrating  off- 
range,  and  on  closed  and  transferred 
ranges,  will  now  be  addressed,  resulting 
in  an  increased  protection  of  human 
health  and  the  environment.  For 
example,  some  commenters  referred 
specifically  to  munitions  that  land  off 
range.  Today's  rule  retains,  in 
§  266.202(c)(3).  the  "off-range"  response 
provision  of  the  proposed  rule.  This  is 
expected  to  help  communities, 
including  Native  American 
communities,  which  are  located 
adjacent  to  ranges.  In  addition,  EPA  is 
working  with  DOD  in  the  development 
of  DOD's  Range  Rule,  which  will 
establish  a  process  for  taking  inventory, 
accessing,  and  cleaning  up  closed, 
transferring,  and  transferred  ranges. 

P.  Emergency  Responses 

Today's  final  rule  also  clarifies  that 
RCRA  generator,  transporter,  and  permit 
requirements  do  not  apply  to  immediate 
responses  to  threats  involving 
mimitions  or  other  explosives.  EPA  is 
now  codifying  a  long  standing  Agency 
policy  to  address  concerns  of  DOD  and 
other  emergency  response  officials  that 
RCRA  requirements  may  impede 
emergency  responses,  especially  by 
causing  delays  or  confusion.  As  stated 
in  the  preamble  to  the  proposed  rule, 
the  ourent  RCRA  rules  exempt 
emergency  responses  from  full  p>ermit 
requirements  in  two  ways.  First,  permits 
(including  emergency  permits)  are  not 
required  for  immediate  responses  to  a 
discharge  of  hazardous  waste  or  to  an 
imminent  and  substantial  threat  of  a 
discharge  (§§  264.1(g)(8),  265.1(c)(ll). 
and  270.1(c)(3)).  After  the  emergency  is 
determined  to  be  over,  however,  any 
additional  waste  management  may  be 
subject  to  RCRA  regulation.  Second,  in 
cases  of  inuninent  and  substantial 
endangennent  to  himian  health  or  the 
environment,  a  temporary  emergency 
permit  may  be  issued  to  a  facility  to 
treat,  store,  or  dispose  of  hazardous 
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waste.  This  permit  may  be  issued  orally, 
if  followed  by  a  written  emergency 
permit  within  five  days,  and  may  not 
exceed  90  days  in  duration.  See  40  CFR 
270.61. 

Today's  rule  clarifies  that  EPA 
considers  immediate  or  time-critical 
responses  to  explosives  or  munitions 
emergency  responses  to  be  an 
immediate  response  to  a  discharge  or 
imminent  and  substantial  threat  of  a 
discharge  of  a  hazardous  waste  under  40 
CFR  264.1(g)(8),  265.1(c)(ll),  and 
270.1(c)(3).  Such  responses  are, 
therefore,  exempt  from  RCRA 
permitting,  and  other  substantive 
requirements,  including  emergency 
permits,  conducting  risk  assessments  for 
OB/OD  permits  under  40  CFR  part  264, 
subpart  X,  and  interim  status 
requirements  imder  40  CFR  part  265, 
subpart  P.  If  an  immediate  response, 
however,  is  clearly  not  necessary  to 
address  the  situation,  and  a  response 
can  be  delayed  without  compromising 
safety  or  increasing  the  risks  posed  to 
life,  property,  health,  or  the 
environment,  the  responding  personnel, 
if  time  permits,  should  consult  with  the 
regulatory  agency  regarding  the 
appropriate  course  of  action  (e.g., 
whether  or  not  to  seek  a  RCRA 
emergency  permit  under  §  270.61,  or 
regular  facility  permit  imder  40  CFR 
Part  270).  Situations  where  an 
immediate  response  is  needed  would 
include  instances  where  the  public  or 
property  is  potentially  threatened  by  an 
explosion.  Situations  where  an 
immediate  response  is  clearly  not 
necessary  would  include  instances 
where  the  public  or  property  are  not 
threatened  by  a  potential  explosion  (e.g., 
in  remote  areas  such  as  some  former 
ranges  or  where  immediate  action  is  not 
necessary  to  prevent  explosion  or 
exposure).  In  these  cases,  there  is  time 
to  consult  with  the  EPA  or  State 
regulatory  agency  on  how  to  proceed. 

Sections  264.1(g)(8)(i)P), 
265.1(c)(ll)(i)(D),  266.204,  and 
270.1(c)(3)(i)(D)  make  it  clear  that 
explosives  or  munitions  emergencies, 
including  those  involving  military 
mimitions,  are  exempt  from  RCRA 
permitting  (including  emergency 
permitting).  This  final  action  also 
clarifies,  in  §§  262.10(i)  and  263.10(e), 
that,  if  an  emergency  response  specialist 
at  the  site  determines  it  to  be 
appropriate,  the  explosive  material  may 
be  removed  and  transported  to  a  safer 
location  to  be  defused,  detonated,  or 
otherwise  rendered  safe  without  a  RCRA 
manifest,  and  the  transporter  is  not 
required  to  have  a  RCRA  identification 
number.  Such  transport  could  be  to  an 
open  space  or  an  EOD  range  at  a 
military  installation.  Transportation 


onto  a  military  base  is,  however,  subject 
to  the  requirements  of  10  USC  section 
2692.  Transporters  shall  consult  with 
appropriate  military  authorities 
regarding  10  USC  section  2692 
requirements.  This  final  action,  which 
EPA  believes  is  necessary  to  allow 
prompt  response  to  explosives 
emergencies,  is  consistent  with  current 
EPA  policy.5 

Today's  rule  also  finalizes  three  new 
definitions  in  §  260.10  to  help  clarify 
the  scope  of  this  exemption.  The 
definition  of  "explosives  or  munitions 
emergency"  describes  in  detail  what 
constitutes  an  emergency,  and  clarifies 
that  an  emergency  situation  includes 
suspect  situations  with  significant 
uncertainties,  including  improvised 
explosive  devices  (lEDs,  e.g.,  home 
made  bombs).  The  definition  of 
explosives  or  munitions  emergency  also 
states  that  the  "explosives  or  munitions 
emergency  response  specialist"  is 
responsible  for  determining  whether  an 
emergency  exists. 

An  "explosives  or  munitions 
emergency  response  specialist"  is 
defined  to  include  all  military  and  non- 
military  personnel  trained  in  the 
identification,  handling,  treatment, 
transport,  and  destruction  of  explosives 
or  conventional  and  chemical  military 
munitions.  Explosives  and  munitions 
emergency  response  specialists  include 
DOD  Explosives  Ordnance  Disposal 
(EOD)  personnel,  who  are  trained  to 
respond  to  emergency  situations 
involving  military  munitions  and 
explosives,  EX3D  Technical  Escort  Unit 
(TEU)  personnel,  who  are  trained  to 
respond  to  chemical  munitions 
emergencies,  and  DOE,  National  Guard, 
and  Coast  Guard  specialists  who  are 
trained  to  respond  to  emergency 
situations  involving  chemical 
munitions.  EOD  and  TEU  personnel 
respond  to  on-installation  and  off- 
installation  incidents  involving  military 
munitions.  They  also  respond  to 
requests  by  other  Federal  agencies  or 
local  civil  authorities  for  assistance  with 
incidents  involving  non-military 
explosives.  Non-military  explosives  or 
munitions  emergency  response 
specialists  include  trained  personnel  in 
the  Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (BATE),  Federal  Bureau  of 
Investigation  (FBI),  Central  Intelligence 
Agency  (CIA),  Drug  Enforcement 
Administration  (DEA),  U.S.  Postal 
Service  (USPS),  Federal  Aviation 
Administration  (FAA),  other  parts  of  the 
Department  of  Transportation  (DOT), 
and  the  Department  of  Interior  (IX)I). 


'  Interpretive  letter  from  EPA  (Director.  Office  of 
Solid  Waste)  to  the  Bureau  of  Alcohol.  Tobacco, 
and  Fireanns.  August  11.  1988.  p.4. 


State  and  local  enforcement  and 
emergency  response  personnel  and 
private  sector  explosive  specialists  also 
qualify. 

Finally,  an  "explosives  or  munitions 
emergency  response"  is  defined  as  all 
immediate  response  activities  identified 
and  carried  out  by  the  emergency 
response  specialist  to  eliminate  the 
threat,  including  all  handling,  render- 
safe  (e.g.,  methods  to  defuse  or  separate 
the  initiator  from  the  explosive), 
transportation,  treatment  (e.g.,  by 
placing  the  explosive  in  water),  and 
destruction  activities.  These  emergency 
actions  might  involve  defusing, 
detonation,  or  other  treatment  of 
ordnance  "in-place,"  or  transportation 
to  a  safer  location,  including  to  an  EOD 
range,  to  defuse,  detonate,  or  otherwise 
to  abate  the  immediate  threat. 

Response  to  Comments 

DOD  requested  that  EPA  exempt  the 
object  of  an  explosive  or  munitions 
emergency  response  from  the  regulatory 
definition  of  solid  waste.  EPA  disagrees 
since  such  material  is  often  clearly  a 
RCRA  solid  waste  (e.g.,  a  buried 
mimition).  DOD  questioned  whether 
temporary  storage  for  extenuating 
circumstances  (e.g..  adverse  weather, 
nightfall,  or  safety  considerations) 
would  be  allowed  under  the  emergency 
response.  EPA  concurs  that  temporary 
storage  for  such  extenuating 
circumstances  are  within  the  emergency 
response  exemption  from  a  RCRA 
permit. 

A  number -of  commenters  questioned 
the  status  of  any  residuals  in  the  soil 
from  emergency  responses.  EPA 
believes  the  responsibility  for  any 
hazardous  residuals  is  a  factual 
determination  dependent  upon  the 
circumstances  surrounding  the 
emergency  event.  Responsibility  could 
rest  with  the  person  who  left  or 
abandoned  the  munition  or  explosive, 
the  landowner,  or,  possibly,  the  local 
authorities.  For  purposes  of  this 
regulation,  EPA  does  not  consider 
emergency  response  personnel  to  be 
generators  of  residuals  resulting  from 
immediate  responses,  and,  therefore, 
emergency  response  personnel  are  not 
subject  to  the  regulations  governing 
such  generators,  unless  they  are  also  the 
owner  of  the  object.  In  the  case  of  an 
EOD  unit  responding  to  an  incident 
involving  a  military  munition,  the  EOD 
units  are  not  typically  the  "owner"  of 
the  munition  nor  are  they  typically  the 
responsible  organization  for  a  military 
installation.  Thus,  in  those  cases  that 
involve  military  munitions,  the  EOD 
unit  would  not  be  responsible  for 
addressing  any  residual  contamination; 
however.  DOD.  the  military  Service,  or 
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other  organization  (e.g.,  DOE)  would  be 
potentially  liable  for  any  remediation  of 
residual  contamination.  In  EPA's  view, 
it  would  be  counterproductive  to  the 
public  safety  and  the  compelling  need 
for  immediate  action  to  require  that 
emergency  response  personnel 
contemplate  the  environmental  liability 
that  might  resuh  from  their  response  to 
«i  explosives  or  munitions  emergency. 
However,  after  the  emergency  response 
is  concluded,  any  residuals  are  subject 
to  40  CFR  262.11  (hazardous  waste 
determination),  and  if  hazardous,  to  the 
rest  of  40  CFR  parts  260  through  270. 
The  owner  of  the  object  of  an  emergency 
response;  the  owner  of  the  property  on 
which  the  object  of  an  emergency 
«wponse  rests  or  where  the  emergency 
TCsponse  initiates;  or  the  requestor  for 
an  emergency  response  is  responsible 
for  addressing  any  residual 
contamination  that  results  from  an 
-emergency  response.  For  example,  if  the 
residuals  are  hazardous  and  resulted 
from  an  emergency  response  involving  a 
military  munition,  then  the  military 
would  be  responsible  for  such  residuals. 
•lUso,  it  is  not  the  intent  of  today's 
regulation  to  impose  liability  on 
le^ionse  personnel  to  clean  up 
vesiduals  associated  with  donor 
esqjlosives  used  to  destroy  the  object  in 
■an  emergency  response. 

Chi  a  broader  scale,  DOD  raised  three 
concerns  regarding  the  regulation  of 
•emergency  responses  involving 
munitions  or  explosives  under  RaL\: 
(1)  the  effect  of  the  RCRA  land  disposal 
lestrictions  on  response  actions;  (2) 
possible  RCRA  corrective  action 
liabilities;  and  (3)  the  possibility  that 
^teatroent  permits  would  be  required  for 
areas  "routinely"  used  to  handle 
emergencies.  To  the  extent  that  any  of 
these  issues  would  delay  or  complicate 
lesponses  to  emergencies  involving 
explosive  material,  EPA  shares  DOD's 
concerns.  EPA's  objective  in  issuing 
today's  rule,  and  in  clarifying  the 
applicability  of  RCRA  to  emergency 
responses,  is  to  remove  regulatory 
impediments  to  emergency  responses 
and  to  promote  the  safe  and  prompt 
management  of  explosives  and 
mimitions  emergencies.  EPA  agrees 
with  DOD  that  any  regulatory 
impediments  to  prompt  responses 
should  be  removed.  DOD's  three 
conoems  are  specifically  discussed 
below. 

Concerning  the  Hrst  issue — the 
application  of  the  RCRA  land  disposal 
restrictions  (LDRs)  to  explosives 
emergencies — EPA  has  limited  the 
applicability  of  LDR  treatment  standards 
for  reactive  wastes  with  respect  to 
unexploded  ordnance  and  other 
vqtlosive  devices  that  are  the  object  of 


an  emergency  response.  While  the 
reactive  waste  must  be  deactivated, 
treatment  of  underlying  constituents  is 
not  required.  (See  the  table,  Treatment 
Standards  for  Hazardous  Wastes,  40 
CFR  part  268,  subpart  D.  which 
identifies  deactivation  as  the  sole 
treatment  requirement  for  "unexploded 
ordnance  and  other  explosive  devices 
which  have  been  the  subject  of  an 
emergency  response.")  Thus,  an 
emergency  response  specialist  does  not 
need  to  be  concerned  with  the  LDR 
requirements  requiring  treatment  of 
underlying  hazardous  constituents 
when  determining  the  course  of  action 
in  an  emergency  response.  EPA  notes, 
however,  that  emergency  responses 
present  issues  that  are  different  from 
routine  management  of  reactive  wastes, 
where  there  is  no  competing 
consideration  of  need  for  immediate 
action  to  prevent  an  imminent  threat. 
Thus,  in  non-emergency  response 
situations,  the  LDRs  do  apply.  See  61  FR 
15568-15569,  April  8,  1996.  EPA  also 
notes,  however,  that  E)OD  is  still 
responsible  for  any  residues  that  remain 
after  an  emergency  response  that 
involves  military  munitions. 

EPA  continues  to  regard  open 
buming/op>en  detonation  as  treatment, 
not  constituting  land  disposal.  See  51 
FR  40580  (November  7, 1986)  and  52  FR 
21011  (June  4,  1987).  With  regard  to 
emergency  responses  to  explosives 
involving  deactivation  or  destruction 
methods  other  than  open  bum/open 
detonation,  EPA  notes  that  the  treatment 
standard  for  reactive  wastes  is 
deactivation  (i.e.,  removal  of  the 
hazardous  waste  characteristic  of 
reactivity).  See  40  CFR  268.42,  Table  1. 
These  standards  are  consistent  with 
typical  responses  of  an  EOD  team  to  an 
explosives  emergency,  and  therefore  the 
RCRA  treatment  requirements  would 
not  present  a  problem. 

The  responding  agencies'  primary 
concern  on  the  second  issue — the 
applicability  of  RCRA  corrective  action 
requirements — is  the  possibility  that 
they  might  incur  an  obligation  to  clean 
up  unrelated  contamination  elsewhere 
within  the  facility  boundaries  when 
they  conduct  an  emergency  response.  In 
response  to  this  concern,  EPA 
emphasizes  that  emergency  response 
actions  are  exempt  from  RCRA 
permitting  regulations,  and.  therefore, 
do  not  trigger  RCRA  corrective  action 
requirements.  The  RCRA  corrective 
action  authorities  in  sections  3004(u). 
3004(v),  and  3008(h)  apply  only  to 
RCI^  permitted  or  interim  status 
facilities.  Thus,  these  requirements 
would  apply  only  if  the  emergency 
response  took  place  at  a  RCRA 
permitted  or  interim  status  treatment. 


storage,  or  disposal  facility,  and  in  this 
case,  any  responsibilities  for  corrective 
action  would  fall  on  the  facility  owner, 
rather  than  on  the  responding  authority. 
Furthermore,  RCRA  corrective  action 
requirements  do  not  apply  to  actions 
taken  under  the  immediate  response 
provisions  of  40  CFR  264.1(g)(8), 
265.i(c)(ll),  and  270.1(c)(3).  Finally,  in 
the  case  of  a  response  conducted  under, 
a  RCRA  emergency  permit  (40  CFR 
270.61).  RCRA  corrective  action 
requirements  would  be  excluded  under 
40  CFR  270.61(b)(6),  This  provision 
requires  that  emergency  permits  exclude 
conditions  that  would  be  inconsistent 
with  the  emergency  situation  that  the 
permit  was  addressing.  EPA  discussed 
this  point  in  its  RCRA  corrective  action 
proposal  of  July  27. 1990.  55  FR  30806. 
Finally,  if  a  response  action  is  taken 
under  CERCLA  authority.  CERCLA 
section  107(d)(1)  provides  that  no 
person  "shall  be  liable  under  this  title 
for  costs  or  damages  as  a  result  of 
actions  taken  or  omitted  in  the  course  of 
rendering  care,  assistance,  or  advice  in 
accordance  with  the  National 
Contingency  Plan  ('NCP')  or  at  the 
direction  of  an  onscene  coordinator 
appointed  under  such  plan,  with  respect 
to  hn  incident  creating  a  danger  to 
public  health  or  welfare  or  the 
environment  as  a  result  of  any  releases 
of  a  hazardous  substance  or  the  threat 
thereof." 

DOD's  concern  on  the  third  issue  is 
that,  if  the  responding  agency 
repetitively  transported  explosive 
devices  to  a  particular  off'-site  treatment 
area,  a  regulator  might  decide  that  such 
a  routinely  used  area  should  be  subject 
to  RCRA  permitting  requirements.  In 
emergency  situations.  DOD  EOD  teams 
and  other  responding  agencies  often 
find  it  safer  to  move  explosive  material 
away  from  the  site  where  it  was  found — 
where  it  may  threaten  people  or 
property — and  transport  it  to  an  EOD 
range.  In  such  cases,  the  fact  that  the 
material  can  be  transported  to  another 
location  does  not  necessarily  mean  that 
the  dangerous  situation  is  under  control 
or  that  the  emergency  is  over.  Rather,  it 
indicates  a  need  to  find  an  area  where 
site  access  is  controlled  and  the  site 
conditions  are  known  (e.g.,  the  distance 
to  nearby  structures  is  adequate  and 
there  are  no  subsurface  utilities),  so  that 
the  material  can  be  disarmed,  defused, 
deactivated,  or  destroyed  with 
confidence  that  an  explosion  will  not 
cause  injury  or  collateral  damage.  In 
previous  guidance.  EPA  has  stated  that 
off-site  treatment  of  explosives  during 
emergency  responses  is  not  subject  to 
(>ennit  requirements,  as  long  as  the 
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treatment  is  legitimately  part  of  the 
emei^ncy  response. 

Because  of  tnis  need  for  safe  treatment 
sites,  some  EOD  ranges  may  be  regularly 
used  to  destroy  explosives  during 
nnergency  responses.  The  issue  has 
been  raised  (and  previous  EPA  guidance 
suggests)  that  some  level  of  "routine" 
use  of  a  particular  range  should  trigger 
RCRA  permit  requirements.  In  EPA's 
view,  however,  the  question  of  whether 
a  {>ermit  is  necessary  hinges  on  the 
natiire  of  each  individual  response  (i.e., 
whether  or  not  it  involves  an 
emergency),  rather  than  on  the  number 
of  times  a  given  area  is  used  for 
emergency  responses.  As  long  as  the 
response  to  each  individual  incident 
was  an  emergency  response,  a  RCRA 
permit  would  not  be  required. 

Q.  Manifest  Exemption  for  Transport  of 
Hazardous  Waste  in  Lieu  of  "On-Site" 
Redefinition 

In  the  November  8, 1995  proposal, 
EPA  proposed  to  reduce  the  burden  on 
generators  and  TSDFs  situated  on 
contiguous  properties  that  are  split  by 
public  or  private  right-of-ways  (e.g., 
roads)  by  proposing  that  the  definition 
of  "on-site"  found  at  40  CFR  260.10  be 
modified.^  Based  on  the  comments 
received  and  the  complex  issues  raised 
related  to  the  definition  of  "on-site,"  the 
Agency  has  determined  that  an 
alternative  approach  is  warranted  to 
reduce  the  burden  associated  with 
shipments  of  hazardous  waste  to 
contiguous  properties  under  the  same 
ownership. 

Under  the  current  RCRA  Subtitle  C 
regulations,  if  a  waste  movement 
remains  "on-site,"  the  waste  is  not 
required  to  be  accompanied  by  a 
manifest  during  transportation,  and  the 
40  CFR  part  263  transporter 
requirements  do  not  apply  to  the  waste. 
See  40  CFR  262.20(a),  and  263.10  (a) 
and  (b).  However,  under  the  current 
regulations,  waste  generated  at  one 
location  and  transported  along  a 
publicly  accessible  road  for  temporary 
consolidated  storage  or  treatment  on  a 
contiguous  property  also  owned  by  the 
same  person  is  not  considered  "on-site" 
transport  and  would  require  a  Uniform 
Hazardous  Waste  Manifest  (form  8700- 
22A)  and  must  be  transported  by  a 
transporter  with  an  EPA  Identification 
number.  These  requirements  for 


'The  current  definition  is:  "On-site"  means  the 
same  or  geographically  contiguous  property  which 
may  be  divided  by  public  or  private  right-of-way, 
provided  the  entrance  and  exit  between  the 
properties  is  at  a  cross-roads  intersection,  and 
access  is  by  crossing  as  opposed  to  going  along,  the 
right-of-way.  Non-contiguous  properties  owned  by 
the  same  person  but  connected  by  a  right-of-way 
which  he  controls  and  to  which  the  public  does  not 
have  access,  is  also  considered  on-site  property." 


manifesting  and  transporting  hazardous 
waste  do  not  apply  if  the  wastes  are 
transported  directly  across,  rather  than 
along,  the  public  road.  The  proposed 
modifications  would  have  expanded  the 
definition  of  "on-site"  to  include 
contiguous  properties  divided  by  pubUc 
or  private  right-of-ways  even  if  access  to 
the  properties  is  by  traveling  along  (as 
opposed  to  across)  the  right-of-way  to 
gain  entry. 

The  proposed  change  to  the  definition 
of  "on-site"  arose  in  the  context  of 
miUtary  munitions  because  many 
military  installations  are  on  properties 
that  are,  under  the  DOD  "open"  base 
poUcy,  split  by  "public"  roads.  Because 
many  other  facilities  (e.g.,  universities 
or  industrial  complexes)  are  also  located 
on  large  parcels  of  land  divided  by 
public  or  private  right-of-ways,  the 
proposed  change  was  extended  to 
hazardous  waste  generators  and  TSDFs 
in  general. 

EPA  received  extensive  comment  on 
the  proposed  modification  to  the 
definition  of  "on-site."  These  comments 
are  discussed  in  more  detail  in  the 
response  to  conunents  section  below. 
While  almost  all  commenters  were 
supportive  of  the  concept  of  allowing 
transportation  without  a  manifest 
between  contiguous  properties 
controlled  by  the  same  person,  a 
number  of  commenters  raised  questions 
related  to  the  effect  changing  the 
definition  of  "on-site"  would  have  on 
other  issues  such  as  the  assigning  of 
EPA  Identification  Numbers  to 
generators,  generator  status,  and  other 
RCRA  regulations  and  definitions.  As 
stated  in  the  proposal,  the  Agency  did 
not  intend  to  affect  requirements  other 
than  those  directly  related  to  the 
manifest  and  transportation.  See  60  FR 
56483-56484  (November  8, 1995).  In 
considering  the  original  purpose  of  the 
proposed  change  to  the  definition  of 
"on-site"  and  the  complexity  of  the 
questions  that  were  raised  by 
commenters,  the  Agency  has  identified 
an  alternative  method  of  finalizing  the 
requirements  for  transportation  without 
a  manifest  between  contiguous 
properties  controlled  by  the  same 
person,  that  avoids  the  concerns  raised 
by  commenters. 

Therefore,  the  Agency  is  not  finalizing 
the  proposed  modification  of  the 
definition  of  "on-site."  Instead,  the 
Agency  is  adding  new  §  262.20(f)  to  40 
CFR  Part  262,  subpart  B  to  exempt  ftt)m 
the  manifest  requirements  shipments  of 
hazardous  waste  on  right-of-ways  on  or 
between  contiguous  properties  and 
along  the  perimeter  of  contiguous 
properties  controlled  by  the  same 
person.  This  manifest  exemption  is 
applicable  to  all  generators,  both 


military  and  non-military.  Section 
262.20(f)  also  restates  the  exemption 
found  in  the  current  definition  of  "on- 
site,"  i.e.,  manifests  are  also  not 
required  for  transport  between  non- 
contiguous property  when  the 
properties  are  owned  and  controlled  by 
the  same  person,  and  connected  by  a 
right-of-way  to  which  the  public  does 
not  have  access.  The  Agency  is  not 
changing  regulations  regarding  transport 
on  public  roads  between  non- 
contiguous properties. 

40  CFR  Part  262,  subpart  B  lays  out 
the  general  manifesting  requirements 
that  apply  to  generators  who  transport, 
or  offer  for  transportation,  hazardous 
waste  for  off-site  treatment,  storage,  or 
disposal.  (Subpart  B  also  contains  an 
exemption  for  generators  of  100-1000 
kilograms  of  hazardous  waste  per  month 
from  all  of  the  requirements  of  subpart 
B  of  Part  262  with  respect  to  the 
Uniform  Hazardous  Waste  Manifest, 
provided  the  waste  is  reclaimed  imder 
certain  conditions.  See  40  CFR 
262.20(e). 

New  40  CFR  §  262.20(fl  adds  another 
exemption  from  the  manifesting 
requirements,  for  the  movement  of 
hazardous  waste  on  public  roads  within 
or  along  the  border  of  contiguous 
property  that  is  divided  by  a  public  or 
private  right-of-way.  Additionally, 
under  40  CFR  263.10(a),  use  of  a 
transporter  with  a  Hazardous  Waste 
Identification  number  is  not  required  for 
the  movement  of  hazardous  waste 
because  of  this  manifest  exemption.  At 
the  same  time,  the  Agency  recognizes 
that  generators  and  TSDFs  taking 
advantage  of  this  exemption  must  be 
able  to  respond  to  an  emergency  should 
one  occur  during  the  movement  of 
hazardous  waste  on  public  roads  within, 
between,  or  bordering  contiguous 
properties.  As  a  result,  under 
§  262.20(f),  the  Agency  is  specifying  that 
the  transporterrequirements  found  at 
§  263.30  and  §  263.31  concerning 
responding  to  discharges  of  hazardous 
waste  on  a  public  right-of-way  will 
continue  to  apply  to  any  discharge  of 
hazardous  waste  on  a  public  right-of- 
way. 

Further,  the  Agency  has  established 
contingency  and  emergency  response 
protocols  that  require  facilities  to  be 
prepared  for  emergencies  that  occur  on- 
site.  40  CFR  262.34(a)(4)  requires  large 
quantity  generators  to  comply  with  the 
requirements  for  owners  or  operators 
found  at  40  CFR  part  265  subparts  C 
(Preparedness  and  Prevention)  and  D 
(Contingency  Plan  and  Emergency 
Procedures),  with  the  requirements  at 
§  265.16  for  personnel  training,  and 
with  the  waste  analysis  plan 
requirements  at  40  CFR  268.7(a)(4). 
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Similarly,  small  quantity  generators  are 
subject  to  reduced  emergency 
preparedness,  response,  and  reporting 
requirements  that  are  laid  out  in 
§  262.34(d)(5)  and  are  also  subject  to  the 
preparedness  and  prevention 
requirements  found  at  40  CFR  part  265, 
subpart  C. 

These  contingency  and  emergency 
response  protocols  include  measures 
that  are  designed  to  ensure  that 
emergencies  that  take  place  are  handled 
efficiently  and  effectively.  They  include 
the  designation  of  an  emergency 
coordinator  who  is  accessible  and  who 
is  knowledgeable  about  the  operations 
and  activities  at  the  location  and  who 
can  coordinate  emergency  response 
measures.  These  provisions  also  require 
that  all  employees  at  a  site  are  familiar 
with  the  proper  waste  handling  and 
emergency  res{>onse  procedures  relevant 
to  their  responsibiUties  during  normal 
facility  operations  and  emergencies. 
Large  quantity  generators  are 
responsible  for  developing  a 
contingency  plan  that,  among  other 
things,  must  contain  a  description  of 
emergency  arrangements  agreed  to  by 
local  police  departments,  fire 
departments,  hospitals,  contractors,  and 
State  and  local  emergency  response 
teams  to  coordinate  emergency  services. 
This  plan  must  be  reviewed  and 
immediately  amended  under  certain 
circiunstances  as  specified  in  40  CFR 
265.54,  including  when  the  applicable 
regulations  are  revised  and  when  the 
facility  changes  in  a  way  that  materially 
increases  the  potential  for  fires, 
explosions,  or  releases  of  hazardous 
waste  or  changes  the  response  necessary 
in  an  emergency.  Additionally,  should 
an  emergency  occur,  the  emergency 
coordinator  must  be  able  to  assess  any 
hazards  from  the  release,  and  help 
appropriate  officials  decide  whether 
local  areas  should  be  evacuated. 

Generators  taking  advantage  of  the 
manifest  exemption  being  finalized 
today  must,  therefore,  consider  how  the 
emergency  coordinator  is  to  be  kept 
informed  of  waste  movement  activities 
under  the  new  circumstances  involving 
shipments  on  public  roads  without  a 
manifest,  and  how  an  emergency  on  a 
public  road  within,  between,  or  on  the 
perimeter  of  contiguous  properties  is  to 
be  managed  so  that  it  minimizes 
exposure  to  local  areas  surrounding  the 
property. 

Whether  waste  no  longer  subject  to 
the  manifest  and  transportation 
requirements  described  above  is  subject 
to  Department  of  Transportation  (DOT) 
hazardous  material  shipping 
requirements  will  depend  on  whether 
that  material  is  regulated  under  any 
DOT  hazard  class  other  than  materials 


classified  by  DOT  as  "hazardous  waste." 
As  mentioned  in  the  proposed  rule,  the 
Hazardous  Materials  Regulations  (HMR. 
49  CFR  parts  171-180)  define  a 
hazardous  waste  as  any  material  that  is 
subject  to  the  Uniform  Hazardous  Waste 
Manifest  Requirements  of  the  EPA 
specified  in  40  CFR  part  262  (49  CFR 
171.8).  If  a  material  is  not  subject  to 
EPA's  RCRA  manifest  requirements,  it  is 
not  considered  a  "hazardous  waste"  by 
DOT.  However,  such  material  is  still 
regulated  as  a  "hazardous  material"  and 
is  subject  to  the  HMR  if  it  meets  the 
defining  criteria  for  one  or  more  of  the 
DOT  hazard  classes.  Therefore,  for  these 
shipments  on  public  right-of-ways, 
generators  and/or  TSDFs  must  decide  if 
the  waste  falls  under  any  of  the  other 
DOT  hazard  classes  in  order  to 
determine  if  compliance  with  the  DOT 
requirements  under  CFR  parts  171-180 
is  required. 

EPA  believes  that  this  exemption  from 
the  Uniform  Hazardous  Waste  Manifest 
will  result,  on  balance,  in  an  increase  in 
protection  of  human  health  and  the 
environment.  EPA  believes  that  the 
current  requirement  that  a  manifest  be 
completed  and  that  a  hazardous  waste 
transporter  be  used  to  transport 
shipments  between  contiguous 
properties  may  be  discouraging 
consolidation  within  a  generator's  or 
TSDF's  site,  resulting  in  more  locations 
where  potential  exposure  to  hazardous 
waste  exists  and  more  expense  by  the 
generator  or  TSDF.  Removing  barriers  to 
consolidation  of  waste  in  one  central 
area  should  reduce  the  possibility  that 
the  public  and  the  environment  could 
come  into  contact  with  hazardous  waste 
because  one  area  is  easier  to  control  and 
can  be  better  located  than  numerous 
smaller  areas. 

EPA  also  believes  that  facilitating 
central  consohdation  will  allow 
generators  and  TSDFs  to  locate  such 
consolidation  sites  in  more  remotely 
located  areas  or  in  areas  allowing  faster 
emergency  response  than  they  would  if 
confined  to  the  boundaries  within  right- 
of-ways,  thereby  increasing  public 
safety  should  an  accident  occur.  The 
new  exemption  at  40  CFR  262.20(f) 
gives  generators  and  TSDFs  such  as 
military  bases  and  universities  more 
flexibility  to  determine  where 
consolidation  areas  are  situated.  In 
addition,  EPA  believes,  along  with 
niunerous  commenters,  that  this 
exemption  will  have  the  added  benefit 
of  facilitating  the  building  of  safer 
accumulation  areas  because  generators 
and  TSDFs  may  be  more  likely  with 
limited  resources  to  exceed  regulatory 
requirements  for  consolidation  areas  if 
they  are  responsible  for  fewer 
consolidation  sites  overall. 


Since  40  CFR  part  263.  under 
§  263.10(a).  only  applies  to  transporters 
subject  to  a  manifest  imder  part  262.  the 
persons  transporting  wastes  under 
today's  §  262.20(f)  are  exempt  from  part 
263  (most  notably  from  the  §  263.11 
requirement  for  a  transporter 
identification  number),  except  as 
discussed  above,  §  262.20(f)  requires 
compliance  with  §§  263.30  and  263.31 
for  immediate  action  in  response  to  a 
discharge. 

Today's  rule  also  exempts  the 
generator  from  §  262.32(b)  for  certain 
container  marking  requirements,  but  not 
from  the  DOT  packaging,  labeling, 
marking,  or  placarding  requirements  of 
§§  262.30,  262.31.  262.32,  and  262.33 
because  these  public  roads  are  still 
considered  by  EPA  to  be  "off-site";  nor 
from  the  §  262.34(a)(2)  and  (3),  (c)(l)(ii) 
and  (2).  (d)(4),  and  (e)  container  and 
tank  labeling  requirements.  Section 
262.34  regarding  accumulation  time  is 
not  affected  by  today's  rule  because  the 
definition  of  "on-site"  is  not  being 
changed.  Section  262.40  regarding 
requirements  to  keep  copies  of 
manifests  is  not  included  in  the  rule 
because  it  is  not  applicable  since  the 
manifest  is  not  required.  The  biennial 
report  requirements  in  §  262.41  are 
likewise  unchanged  by  today's  rule. 

EPA  believes  the  totality  of  these 
changes  regarding  the  applicability  of 
the  "manifest  system"  (when 
considered  with  the  existing  emergency 
prevention  and  response,  etc. 
requirements,  the  continued 
applicability  of  §§  263.30  and  263.31. 
the  facilitated  storage  consolidations, 
the  marking  requirements  in  §  262.34, 
the  continued  applicability  of  the  DOT 
hazardous  materials  standards,  in  most 
cases,  and  the  fact  that  this 
transportation  is  on  or  along  contiguous 
property  controlled  by  the  same  person, 
as  discussed  above),  are  consistent  with 
the  directives  in  RCRA  sections  3002(a) 
and  3003(a)  that  EPA  estabUsh 
regulations  "as  may  be  necessary"  to 
protect  human  health  and  the 
environment. 

Response  to  Comments 

The  Agency  received  numerous 
comments  on  the  proposed  redefinition 
of  "on-site"  in  two  main  areas:  (1)  The 
proposed  change  to  the  basic  definition 
of  "on-site"  and  its  impact  on  current 
hazardous  waste  management  practices 
and  (2)  issues  associated  with 
Department  of  Transportation  (DOT) 
and  CERCLA  protectiveness  on  public 
access  roads  separating  a  larger  facility. 
EPA  also  requested  comments  on 
whether  other  requirements  of  the 
RCRA  program  would  be  affected  by  a 
redefinition  of  "on-site." 
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With  respect  to  the  proposed  changes 
to  the  definition  of  "on-site,"  almost  all 
the  commenters  supported  the  concept 
behind  the  proposed  redefinition — the 
manifest  exemption.  (Many  of  these, 
however,  suggested  simplified  language 
for  redefining  "on-site.")  Only  one 
commenter  (associated  with  the 
transporters)  opposed  the  proposal, 
although  three  commenters  suggested 
postponing  the  final  rule  until  a  more 
thorough  analysis  could  be  done.  Even 
so,  the  Agency  received  many 
comments  raising  issues  about  other 
requirements  unrelated  to  the  manifest 
that  might  be  affected  by  changing  the 
definition  of  "on-site."  For  example, 
many  of  the  commenters  who  supported 
the  idea  of  changing  the  definition  of 
"on-site"  raised  questions  about  how 
the  change  would  affect  EPA 
Identification  Numbers,  Land  Disposal 
Restrictions  paper  work  requirements, 
corrective  action,  and  generator  status. 
One  of  the  most  common  questions  was 
whether  the  proposed  change  to  the 
definition  of  "on-site"  would  cause  a 
change  in  generator  status  due  to  the    - 
merging  of  several  individual  locations 
into  one  larger  location  under  the  new 
definition. 

One  commenter  who  questioned  the 
proposed  change  to  the  definition  of 
"on-site"  expressed  concerns  about  the 
redesignation  of  sites  based  on  the  new 
definition  and  specifically  asked 
whether  adjacent  military  facilities  (e.g., 
Army  and  Air  Force)  would  be 
considered  "on-site"  under  the  new 
definition.  The  commenter  also 
expressed  concern  over  the  effect  such 
a  redefinition  would  have  on  sites 
currently  on  the  National  Priorities  List 
(NPL)  that  are  contiguous  to  properties 
not  on  the  NPL.  Another  commenter 
who  questioned  the  proposed  change 
argued  that  some  universities  wanting  a 
permit  to  store  hazardous  waste  for 
more  than  90  days  may  find  that  the 
entire  campus  is  subject  to  corrective 
action  because  of  a  change  in  the 
definition  of  "on-site."  Several 
commenters  argued  for  a  more  thorough 
evaluation  of  the  impacts  on  the  related 
terms  "site"  and  "off-site,"  the  effects  of 
the  proposed  definitional  change  on 
definitions  such  as  "facility,"  the 
relationship  to  the  term  "designated 
facility"  found  at  §  260.10,  the  impact 
on  accimiulation  provisions  found  at 
§  262.34  and  the  impact  on  the  current 
definition  of  "transfer  facility"  found  at 
§260.10. 

The  Agency  agrees  with  these 
commenters  that  a  change  to  the 
definition  of  "on-site"  could  cause  a 
great  deal  of  confusion  in  many  areas  of 
RCRA  and  CERCLA  that  are  based  on 
the  concept  of  "site"  and  "facility."  In 


addition  to  causing  confusion,  such  a 
change  might  also  inadvertently  make 
substantive  changes  to  a  nimiber  of  parts 
of  the  RQIA  program  other  than 
manifesting  and  transportation.  As 
stated  in  the  proposal,  EPA  did  not 
intend  to  affect  requirements  other  than 
the  requirement  that  a  manifest 
accompany  hazardous  waste  shipments 
and  whether  part  263  transportation 
requirements  apply.  Therefore,  after 
reviewing  the  comments  received  on 
this  issue,  EPA  has  decided  to  avoid  the 
potential  for  imforeseen,  adverse 
consequences  and  is  not  changing  the 
definition  of  "on-site." 

The  Agency  does,  however,  continue 
to  believe  that  it  is  appropriate  to  revise 
the  regulations  to  allow  transport  along 
public  and  private  right-of-ways  that 
divide  contiguous  properties  without 
manifests  and  the  need  to  use  hazardous 
waste  transporters.  Thus,  the  Agency 
has  identified  an  alternative  way  to 
make  this  change  to  the  regulations 
without  caiising  potentially  unintended 
consequences  of  changing  the  definition 
of  "on-site."  This  alternative  modifies 
40  CFR  Part  262.  subpart  B.  to  exempt 
shipments  of  hazardous  waste  on  and 
along  the  perimeter  of  contiguous 
properties  controlled  by  the  same 
person  fttjm  the  manifest  requirements. 
This  change  avoids  any  revision  to  the 
definition  of  "on-site."  The  Agency 
reiterates  that  this  revision  is  a  change 
only  to  the  applicability  of  manifesting 
and  40  CFR  263  requirements  and  does 
not  make  any  changes  to  the  existing 
concepts  of  "on-site,"  "site,"  "facility" 
or  related  terms  for  any  other  purpose 
in  the  RCRA  or  CERCLA  programs. 
Also,  it  does  not  affiect  the  definition  of 
"contiguous"  or  EPA's  interpretations  as 
to  whether  "contiguous  properties"  are 
owned  or  under  the  control  of  the  same 
person.  For  example,  EPA  considers 
different  agencies  within  the  Federal 
government  and  different  services  to  be 
different  "persons."  Therefore,  in  the 
example  cited  by  one  commenter, 
wastes  could  not  be  transported 
between  adjacent  Army  and  Air  Force 
bases  without  a  manifest. 

EPA  received  numerous  comments 
requesting  clarification  on  how 
generator  identification  numbers  would 
be  affected  and  the  related  effect  on 
generator  status  a  change  in  the 
definition  of  on-site  would  create.  The 
Agency  understands  that  the  policy 
regarding  issuing  generator 
identification  nimibers  is  not  expUcit  in 
Federal  regulations,  and  thus  flexibility 
exercised  by  authorized  States  may 
result  in  differing  interpretations  of  this 
poUcy  by  State  implementers.  However, 
the  Agency  only  intended  to  address  the 
applicability  of  the  manifest  and  related 


transportation  requirements  and  did  not 
intend  to  address  the  issue  of  generator 
identification  numbers  as  part  of  this 
rulemaking.  EUminating  State  flexibility 
could  have  significant  impacts  on 
particular  facihties,  and  those  impacts 
could  be  viewed  as  either  positive  or 
negative.  Examples  of  all  kinds  were 
cited  by  commenters.  Though  EPA 
acknowledges  the  potential  for 
confusion  and  different  application  of 
identification  number  assignments,  the 
Agency  has  not  analyzed  the  potential 
impacts  fully  and  is  not  changing  either 
Federal  regulation  or  policy  on  this 
issue. 

The  definition  of  "on-site" 
historically  has  been  used  in  many 
States  to  determine  when  a  manifest 
should  accompany  a  shipment  of 
hazardous  waste  and  when  part  263 
transporter  requirements  apply.  While 
the  Agency  establishes  this  relationship 
in  several  preamble  discussions  (see  45 
FR  12723,  February,  26, 1980  and  45  FR 
33069,  May  19, 1980),  no  similar 
preamble  discussion  exists  on  the 
nature  of  the  relationship  of  the  term 
"on-site"  to  generator  identification 
nuimbers. 

EPA's  past  policy  interpretations  have 
tended  to  associate  generator 
identification  numbers  with  sites  for 
which  an  effective  connecting  right-of- 
way  exists.  In  many  cases  the  Agency 
has  used  the  definition  of  "on-site"  as 
the  delimiting  tool  for  determining 
when  an  identification  number  is 
needed.  However,  exceptions  exist 
where  there  may  be,  for  example,  more 
than  one  independent  business 
operating  on  a  contiguous  property  and 
where  a  cogenerator  relationship  exists. 

EPA  has  relied  on  each  State 
implementing  agency  to  establish  its 
own  method  of  issuing  generator 
identification  numbers  and  to  make  site 
specific  determinations  where 
appropriate.  The  Agency  understands    ^ 
that  variations  may  exist  in  the  method 
used  to  issue  generator  identification 
nimibers  and  therefore  recommends  that 
a  generator  contact  the  state  in  which 
the  site  is  located  when  obtaining  an 
identification  number  and  with  any 
questions  regarding  an  individual 
location. 

Some  commenters  requested  more 
detailed  information  on  travel  distances. 
For  example,  a  commenter  questioned 
what  was  meant  by  a  "short"  stretch  of 
road  (public  right-of-way)  in  the 
proposed  preamble  discussion, 
contrasting  the  benefits  of  consolidation 
to  the  transportation  without  a  manifest 
along  a  short  stretch  of  road  to  which 
the  public  has  access.  Another  argued 
that  a  limit  should  be  placed  on  how  far 
a  shipment  could  travel  along  a  road. 
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and  suggested  that  waste  be  allowed  to 
be  moved  only  two  miles.  The  Agency 
sees  no  reason  to  limit  the  length  of 
movement  along  roads  on  (or  on  the 
boundary  of)  property  owned  by  the 
same  person  since  many  generators 
taking  advantage  of  the  new  exemptions 
are  located  on  very  large  properties  that 
routinely  require  them  to  travel  for  more 
than  two  miles.  One  purpose  of  the 
manifest  requirement  is  to  assure  receipt 
of  the  waste,  an  object  that  is 
independent  of  shipping  distance,  but 
enhanced  in  this  case  because  the 
shipper  and  the  receiver  are  the  same, 
and  the  material  remains  within,  or  on 
the  border  of,  the  properties  owned  or 
operated  by  the  shipper/receiver. 

Commenters  askea  for  clarification 
about  the  transportation  routes  allowed 
under  the  proposed  rule.  Five 
commenters  suggested  that  EPA  clarify 
that  waste  can  be  transported  along  the 
perimeter  of  the  property.  The  Agency 
is  finalizing  this  exemption  for 
movement  on  roads  along  the  perimeter 
as  well  as  within  the  contiguous 
properties  because,  as  discussed  above, 
it  is  persuaded  that  there  are  adequate 
safeguards  related  to  emergency 
response  and  cleanup  provided  by 
today's  final  rule.  Further,  if  a  discharge 
of  hazardous  waste  should  occur  on  a 
perimeter  public  road,  the  generator 
and/or  TSDF  property  still  borders  the 
right-of-way,  which  would  lead  to  better 
control  of  the  remediation  process.  Also, 
the  purpose  of  the  manifest  is  to  assure 
that  waste  gets  to  the  receiving  unit,  an 
object  that  is  independent  of  whether 
the  road  is  on  the  perimeter  or  within 
the  property,  and  that  is  enhanced  when 
the  contiguous  property  is  controlled  by 
the  same  person. 

Three  commenters  suggested  EPA 
specifically  include  contiguous 
properties  "touching  comers"  or 
"diagonally  across"  fi-om  each  other. 
EPA  considers  such  examples  to  be 
contiguous  properties  separated  by  a 
right-of-way  and,  therefore,  included  in 
today's  rule.  Also,  access  would 
generally  be  gained  by  travel  along  the 
perimeter  of  the  properties  so  the 
inclusion  of  the  "along  the  border" 
langiiage  enables  the  diagonal  comers 
situation  to  benefit  by  today's  rule. 

Four  commenters  expressed  a  desire 
for  the  Agency  to  expand  the  scope  of 
"on-site"  to  include  nearby  non- 
contiguous areas  owned  or  under  the 
control  of  the  same  person,  suggesting 
that  EPA  limit  the  distance  to  two  miles, 
several  miles,  or  some  other  distance. 
The  Agency  did  not  intend  to  change 
the  regulations  regarding  the 
transportation  of  hazardous  waste  along 
public  roads  to  non-contiguous 
properties.  The  current  definition  of 


"on-site"  already  allows  for  the 
movement  of  waste  to  non-contiguous 
areas  without  a  manifest  as  long  as  the 
public  does  not  have  access  to  the  right- 
of-way  that  joins  the  two  properties. 
Beyond  this,  the  Agency  does  not  agree 
that  movement  of  wastes  between  non- 
contiguous properties  along  right-of- 
ways  to  which  the  public  has  access  is 
warranted  given  the  increased 
possibility  that  the  public  could  come  in 
contact  with  the  waste  should  a 
discharge  occur  under  this  scenario  and 
the  generator  would  no  longer  have 
control  over  bordering  property. 

The  proposal  also  requested  comment 
on  whether  or  not  the  authorities  under 
CERCLA  and/or  DOT  are  sufficient  to 
protect  human  health  and  the 
environment  as  they  relate  to  the 
management  of  potential  spills  of  waste 
that,  as  a  result  of  this  new  exemption, 
would  not  be  manifested  under  RCRA  as 
previously  required  and  would  not  be 
subject  to  the  requirements  of  Part  263. 
The  Agency  requested  comments  on 
whether  or  not  the  RCRA  requirements 
in  40  CFR  263.30  and  263.31  should 
continue  to  apply  to  any  discharge  of 
hazardous  waste  during  transportation 
of  hazardous  waste  on  a  public  right-of- 
way  when  the  waste  is  transported 
wiOiin  a  contiguous  property  without  a 
manifest.  Sections  263.30  and  263.31 
require  that  immediate  action  be  taken 
in  the  event  of  a  discharge  including 
notifying  local  authorities  and  the 
National-Response  Center  and  cleaning 
up  the  discharge.  Most  of  the 
commenters  believed  that  the  alternate 
authorities  of  CERCLA  and  DOT  are 
protective  enough  and  that  the  pressure 
of  public  awareness  and  corporate 
liability  concerning  spills  would  help 
ensure  that  spills  are  prevented,  and  if 
they  occur  are  contained  and  cleaned  up 
quickly.  However,  the  Agency  also 
received  comments  supporting  the 
suggested  alternative  approach  of 
requiring  the  "on-site"  hauler  using  a 
public  right-of-way  to  follow  40  CFR 
263.30  and  263.31.  One  commenter 
cited  that  response  times  for  cleanup 
actions  under  CERCLA  do  not  promote 
an  expeditious  cleanup  and  that  DOT 
regulations  are  inadequate.  DOT  and 
CERCLA  reporting  requirements  would 
apply  to  such  releases,  but  those 
authorities  do  not  necessarily  require  an 
actual  cleanup  of  the  release. 

In  reviewing  the  options  and  the 
comments  received,  the  Agency  has 
decided  that  the  requirements  found  at 
§§  263.30  and  263.31  will  continue  to 
apply  to  any  discharge  of  hazardous 
waste  on  a  public  right-of-way  even  if  it 
is  not  accompanied  by  a  manifest  and  is 
not  subject  to  the  other  transport 
requirements  found  at  40  CFR  part  262, 


subparts  B  and  C  and  40  CFR  part  263. 
The  Agency  is  concerned  here  not  wiih 
overall  RCRA  requirements  to  clean  up 
a  spill,  since  RCRA  does  apply  when 
hazardous  waste  is  disposed  of  or 
discharged  onto  the  ground,  but  with 
the  timeliness  of  response  action  needed 
to  contain  and  remediate  a  spill  which 
will  be  enhanced  by  the  clarity  of 
responsibility  such  references  afford. 

V.  State  Authority 

Under  RCRA  section  3006,  EPA  may 
authorize  a  State  to  administer  and 
enforce  the  RCRA  hazardous  waste 
program.  See  40  CFR  part  271.  After 
receiving  authorization,  the  State 
administers  the  program  in  lieu  of  the 
Federal  government,  although  EPA 
retains  enforcement  authority  imder 
RCRA  sections  3008,  3013,  and  7003. 
Because  the  new  Federal  reiquirements 
in  today's  final  mle  are  non-HSWA, 
they  are  not  Federally  enforceable  in  an 
authorized  State  until  the  necessary 
changes  to  a  States'  authorization  have 
been  approved  by  EPA.^  See  RCRA 
section  3006,  42  U.S.C.  6926. 

Under  RCRA,  authorized  States  are 
required  to  review  and,  if  necessary,  to 
modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
existing  Federal  standards.  This  is 
because  under  RCRA  section  3009, 
States  are  barred  from  implementing 
requirements  that  are  less  stringent  than 
the  Federal  program.  See  also  40  CFR 
271.21. 

In  two  respects,  EPA  considers 
today's  final  mle  to  be  more  stringent 
than  current  Federal  requirements:  (1) 
the  requirement  that  military 
installations  retrieve  munitions  fired 
off-range  or  keep  a  record  of  the  event 
(§  266.202(d)),  and  (2)  the  requirement 
that  military  personnel  responding  to 
immediate  threats  involving  military 
munitions  maintain  records  of  the 
response  (§§  264.1(g)(8)(iv). 
265.1(c)(ll)(iv),  and  270.1(c)(3)(iii)). 
Authorized  States  must  adopt  these 
requirements  as  part  of  their  State 
programs  and  apply  to  EPA  for  approval 
of  their  program  revisions.  Section 
271.21  sets  forth  the  procedures  and 
deadlines  for  State  program  revisions. 

RCRA  section  3009.  however,  allows 
States  to  impose  standards  that  are  more 


'  Under  section  3006(g)  of  RCRA.  enacted  as  part 
of  the  Hazardous  and  Solid  Waste  Amendments 
(HSVVA)  of  1984,  new  requirement*!  imposed  by 
HSWA  take  effect  in  authorized  States  at  the  same 
time  as  they  do  in  unauthorized  States — as  long  as 
the  new  requirements  are  more  stringent  than  the 
previous  requirements.  EPA  implements  these  new 
requirements  until  the  State  is  authorized  for  them. 
Since  today's  proposal  is  not  issued  under  HSWA 
authority,  however,  section  S006(g)  does  not  come 
into  play.    , 


UMI 


Federal  Register  /  Vol.  62,  No.  29  /  Wednesday,  February  12,  1997  /  Rules  and  Regulations     6649 


stringent  or  more  extensive  (i.e., 
broader)  in  scope  than  those  in  the 
Federal  program  (see  also  40  CFR 
271.1(i)(l)).  Thus,  for  those  Federal 
changes  that  are  less  stringent,  or  reduce 
the  scope  of  the  Federal  program.  States 
are  not  required  to  modify  their 
programs.  The  less  stringent  portions  of 
today's  rule  are  the  following:  (1)  the 
manifest  exemption  for  transport  on 
right-of-ways  on  contiguous  properties 
(§  262.20(f)),  (2)  the  RCRA  manifest 
exemption  for  the  off-site  shipment  of 
unused  waste  munitions  from  one 
military  installation  to  another 
(§  266.203),  and  (3)  the  conditional 
exemption  for  waste  munitions  storage 
(§266.205). 

The  rest  of  the  requirements  in 
today's  rule,  in  EPA's  view,  are  neither 
more  nor  less  stringent  than  ciurent 
regulatory  requirements;  they  are  either 
reiterations  or  clarifications  of  the 
existing  EPA  regulations  or  policies. 

Although  States  are  only  required  to 
adopt  requirements  that  are  more 
stringent,  in  recognition  of  Congress' 
intent  in  passing  RCRA  section  3004(y), 
DOD's  mission  to  provide  for  National 
defense,  and  the  Eiepartment's  nation- 
wide presence,  EPA  strongly  urges 
States  to  adopt  all  aspects  of  today's 
final  rule  (including  the  clarifying  as 
well  as  less  stringent  sections)  so  as  to 
ensure  clear,  consistent  guidelines  for 
handlers  of  waste  military  muniti(xis. 
State  regulators,  and  the  public.  EPA 
believes  that  the  standards  promulgated 
today  properly  implement  Uie  goals  of 
RCRA  section  3004(y)  to  ensure  the  safe 
and  proper  management  of  military 
munitions,  and  add  clarity  regarding  the 
identification  and  management  of 
military  munitions  as  hazardous  wastes. 
Therefore,  EPA  encourages  States  to 
adopt  these  regulations  as  quickly  as 
their  legislative  and  regulatory 
processes  will  allow. 

VI.  AdministratiTe  Reqnirenmits/ 
Compliance  With  Executive  Order 

A.  Reffilatory  Impact  Analysis  Under 
Executive  Order  12866 

Under  Executive  Order  No.  12866  [58 
FR  51735  (October  4, 1993)1,  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  the 
proposed  regulatory  action.  The  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may:  (1)  have  an  annual  effect  on 
the  economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 


economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  create  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

EPA  has  determined  that  today's  final 
rule  is  a  significant  rule  under  Executive 
Order  12866  due  to  the  nature  of  the 
policy  issues  raised.  EPA  estimates  that 
today's  rule  results  in  national  aimual 
costs  of  $100,000  per  year,  and  national 
annual  savings  of  api^oximately 
$1,200,000  to  $2,200,000  per  year,  for  a 
net  savings  of  $1,100,000  to  2,100,000 
per  year.  For  more  information  on  the 
cost  impacts  of  today's  final  rule,  see  the 
Economic  Impact  Analysis  of  the  Final 
Munitions  Rule  which  is  part  of  the 
docket  for  this  rule. 

'  1.  Cost  Analysis 

Today's  rule  focuses  on  several 
significant  issues:  (1)  identification  of 
munitions  as  waste;  (2)  transportation  of 
munitions  identified  as  wastes;  (3) 
emergency  response  actions;  and  (4) 
storage  standards  for  waste  munitions. 
In  manyinstances,  EPA  has  concluded 
that  ciirrent  Department  of  Defense 
standards  meet  RCRA  standards  and 
imposition  of  RCRA  standards  would 
result  in  regulations  that  are  redundant. 

Over  the  next  ten  years,  EPA 
estimates  that  the  proposed  regulation 
will  result  in  aimual  costs  of 
approximately  $100,000  per  year  to  the 
Department  of  Defense.  "The  most 
significant  costs  are  related  to  the  need 
for  permit  modifications  for  treatment 
and  disposal  facilities  receiving  off-site 
wastes.  However,  today's  final  notice 
results  in  avoided  costs  on  the  order  of 
$1,200,000  to  $2,200,000  per  year  over 
baseline.  Baseline  is  based  on  an 
analysis  of  current  RCRA/CERCLA  and 
DOD's  ciurent  operations. 

The  principal  sources  of  aimual 
savings  include  avmded  costs  for  new 
permits,  contingency  plans,  manifests, 
and  retrofitted  storage  units. 

EPA  did  not  develop  specific  costs  for 
range  closure  and  clean  up  (e.g.,  prior  to 
property  transfer)  under  RCRA  sections 
7003,  3004(u)  or  (v),  3008(b),  CERCLA, 
the  Defense  Environmental  Restoration 
Program,  or  Base  Realignment  and 
Closure.  Such  costs  are  site-specific,  and 
in  general,  the  Agency  assimied  that 
these  costs  would  be  similar  under  each 


authority  or  program.  Furthermore, 
these  costs  would  not  be  relevant  to 
today's  rule,  since  EPA  is  postponing 
action  on  defining  how  RCRA  applies  to 
closed  ranges. 

EPA  also  did  not  develop  specific 
costs  for  other  Federal  agencies  that  may 
be  affected  by  this  rulemaking:  Coast 
Guard,  National  Guard,  DOE.  NASA, 
FBI.  and  BTAF.  This  rule  would  apply 
in  the  same  manner  as  it  does  for  the 
Department  of  Defense  and  the  relative 
sa^gs  that  would  be  realized  by  the 
Military  is  similar  to  the  savings  that 
would  be  realized  by  these  other 
affected  agencies. 

2.  Benefits  Analysis 

EPA  is  finalizing  the  concept  that 
unused  munitions  generally  do  not 
become  hazardous  waste  subject  to 
regulation  imtil  they  are  removed  from 
storage  for  transportation  to  a  dispocal 
unit.  This  approach  recognizes  that 
current  DOD  storage  regulations  have 
been  successful  in  protecting  human 
health  and  the  environment,  and  that 
additional  requirements  would  be 
redundant  and  disruptive.  (See  section 
IV.B.l.f  of  the  proposed  rule  preamble). 
EPA  is  also  exempting  waste  military 
mxmitions  from  RCRA  manifest  and 
other  requirements  when  transported 
because  DOD  standards  provide 
comparable  protection.  The  benefit  of 
today's  rule  is  an  annual  cost  savings  of 
approximately  $1,200,000  to  $2,200,000, 
due  to  avoided  retrofits,  permits, 
contingency  plans,  and  manifest  costs. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980  requires  Federal  agencies  to 
consider  "small  entities"  throughout  the 
regulatory  process.  Section  603  of  the 
RFA  requires  an  initial  screening 
analysis  to  be  performed  to  determine 
whether  small  entities  will  be  adversely 
affected  by  the  regulation.  If  affected 
small  entities  are  identified,  regulatory 
alternatives  must  be  considered  to 
mitigate  the  potential  impacts.  Small 
entities  as  described  in  the  Act  are  only 
those  "businesses,  organizations  and 
governmental  jurisdictions  subject  to 
regulation." 

Q'A  has  determined  that  today's  rule 
will  primarily  affect  Federal  agencies, 
such  as  the  Department  of  Defense,  and 
therefore  few,  if  any,  small  entities  will 
be  adversely  affected.  Furthermore, 
since  today's  final  notice  generally 
provides  savings  over  current 
requirements,  EPA  beUeves  that  any 
small  entities  engaged  in  activity 
covered  by  the  rule  will  not  be 
adversely  affected.  Therefore,  EPA 
provides  the  following  certification 
under  the  Regulatory  Flexibility  Act.  4i 
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amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
Punuant  to  the  provision  at  5  U.S.C. 
605(b).  I  hereby  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  use  3501  et  seq.,  authorizes 
the  Director  of  OMB  to  review  certain 
information  collection  requests  by 
Federal  agencies.  EPA  has  determined 
that  the  record  keeping  and  reporting 
requirements  of  this  proposed  rule  do 
not  constitute  a  "collection  of 
information"  as  defined  in  44  USC 
3502(4)  because  they  apply  to  Federal 
entities  (i.e.,  DOD,  DOE,  Coast  Guard, 
and  National  Guard),  or  for  those 
sections  that  apply  to  non-Federal 
entities  (e.g..  emergency  responses)  they 
do  not  impose  new  record  keeping  or 
reporting  requirements. 

D.  Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMBRA).  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State.  Tribal,  and 
local  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
When  a  written  statement  is  needed  for 
an  EPA  rule,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effiective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
wdien  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  aHect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
afliected  small  governments,  giving  them 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 


proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising  them 
on  compliance  with  the  regulatory 
requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  EPA 
has  estimated  that  the  total  potential 
cost  to  State,  local,  and  Tribal 
governments  would  not  exceed 
approximately  $200,000  per  year  over 
ten  years.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Vn.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2),  therefore,  the  effective 
date  of  the  rule  is  not  affected. 

Listof  Subiects 

40  CFR  Part  260 

Environmental  protection. 
Administrative  practice  and  procedvire. 
Confidential  business  information, 
Hazardous  waste,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  261 

Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  262 

Emergency  responses.  Exports, 
Hazardous  materials  transportation. 
Hazardous  waste.  Imports,  Labeling, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  263 

Emergency  respcmses.  Hazardous 
materials  transportation.  Hazardous 
waste.  Reporting  and  recordke^ing 
requirements. 

40CFRPart264 

Air  pollution  control.  Emergency 
responses,  Hazardous  waste.  Insurance, 
Storage  containers.  Reporting  and 
recordkeeping  requirements,  Seciuity 
measures.  Surety  bonds.  Treatment  and 
disposal. 


40  CFR  Part  265 

Environmental  Protection,  Air 
pollution  control.  Emergency  responses. 
Hazardous  waste.  Insurance,  Storage 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures,  Surety 
bonds.  Treatment  and  disposal. 

40  CFR  Part  266 

Energy,  Hazardous  waste,  Recychng, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Emergency  responses. 
Hazardous  materials  transportation. 
Hazardous  waste.  Permit  application 
requirements.  Permit  modifications. 
Reporting  and  recordkeeping 
requirements. 

Dated:  February  3, 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Parts  260,  261,  262. 
263,  264,  265,  266,  and  270  are 
amended  as  follows: 

PART  260-HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

AadMirity:  42  U.S.C.  6905, 6912(a),  6921- 
6927, 6930,  6934,  6935,  6937-6939,  and  . 
6974. 

2.  Section  260.10  is  amended  by 
adding  the  following  definitions,  in 
alphabetical  order,  to  read  as  follows: 

f  260.10    Deflnltions. 


Explosives  or  munitions  emergency 
means  a  situation  involving  the 
suspected  or  detected  presence  of 
imexploded  ordnance  (UXO),  damaged 
or  deteriorated  explosives  or  mimitions, 
an  improvised  explosive  device  (lED), 
other  potentially  explosive  material  or 
device,  or  other  potentially  harmful 
military  chemical  munitions  or  device, 
that  creates  an  actual  or  potential 
imminent  threat  to  human  health, 
including  safety,  or  the  environment, 
including  property,  as  determined  by  an 
explosives  or  munitions  emergency 
response  specialist.  Such  situations  may 
require  immediate  and  expeditious 
action  by  an  explosives  or  mimitions 
emergency  response  specialist  to 
control,  mitigate,  or  eliminate  the  threat. 

Explosives  or  munitions  emergency 
response  means  all  immediate  response 
activities  by  an  explosives  and 
munitions  emergency  response 
specialist  to  ccmtrol,  mitigate,  or 
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eliminate  the  actual  or  potential  threat 
encountered  during  an  explosives  or 
munitions  emergency.  An  explosives  or 
munitions  emergency  response  may 
include  in-place  render-safe  procedures, 
treatment  or  destruction  of  the 
explosives  or  munitions  and/or 
transporting  those  items  to  another 
location  to  be  rendered  safe,  treated,  or 
destroyed.  Any  reasonable  delay  in  the 
completion  of  an  explosives  or 
munitions  emergency  response  caused 
by  a  necessary,  unforeseen,  or 
uncontrollable  circumstance  will  not 
terminate  the  explosives  or  munitions 
emergency.  Explosives  and  munitions 
emergency  responses  can  occur  on 
either  public  or  private  lands  and  are 
not  limited  to  responses  at  RCRA 
facilities. 

Explosives  or  munitions  emergency 
response  specialist  means  an  individual 
trained  in  chemical  or  conventional 
munitions  or  explosives  handling, 
transportation,  render-safe  procedures, 
or  destruction  techniques.  Explosives  or 
munitions  emergency  response 
specialists  include  Department  of 
Defense  (DOD)  emergency  explosive 
ordnance  disposal  (EOD),  technical 
escort  unit  (TEU),  and  DOD-certiRed 
civilian  or  contractor  personnel;  and 
other  Federal,  State,  or  local 
government,  or  civilian  persoimel 
similarly  trained  in  explosives  or 
munitions  emergency  responses. 
***** 

Military  munitions  means  all 
ammimition  products  and  components 
produced  or  used  by  or  for  the  U.S. 
Department  of  Defense  or  the  U.S.     " 
Armed  Services  for  national  defense  and 
security,  including  military  munitions 
under  the  control  of  the  Department  of 
Defense,  the  U.S.  Coast  Guard,  the  U.S. 
Etepartment  of  Energy  (DOE),  and 
National  Guard  personnel.  The  term 
military  mimitions  includes:  confined 
gaseous,  liquid,  and  solid  propellants, 
explosives,  pyrotechnics,  chemical  and 
riot  control  agents,  smokes,  and 
incendiaries  used  by  DOD  components, 
including  bulk  explosives  and  chemical 
warfare  agents,  chemical  munitions, 
rockets,  guided  and  ballistic  missiles, 
bombs,  warheads,  mortar  rounds, 
artillery  ammunition,  small  arms 
ammunition,  grenades,  mines, 
torpedoes,  depth  charges,  cluster 
munitions  and  dispensers,  demolition 
charges,  and  devices  and  components 
thereof.  Military  mimitions  do  not 
include  wholly  inert  items,  improvised 
explosive  devices,  and  nuclear 
weapons,  nuclear  devices,  and  nuclear 
components  thereof.  However,  the  term 
does  include  non-nuclear  components 
of  nuclear  devices,  managed  under 


DOE's  nuclear  weapons  program  after 
all  required  sanitization  operations 
under  the  Atomic  Energy  Act  of  1954, 
as  amended,  have  been  completed. 


PART  261— IDENTIFICATION  AND 
LISTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921, 
6922,  6924<y).  and  6938. 

2.  Section  261.2  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)(2)(iii)  and  adding  a 
semicolon  followed  by  "or";  and  by 
adding  new  paragraph  (a)(2)(iv)  to  read 
as  follows: 

§261^    Definition  of  solid  waste. 

(a)*  *  * 
(2)*  •  * 
(ill)  •  *  *;  or 

(iv)  A  military  munition  identified  as 
a  solid  waste  in  40  CFR  266.202. 


PART  262— STANDARDS  APPLICABLE 
TO  GENERATORS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  262 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912.  6922- 
6925,  6937,  and  6938. 

2.  Section  262.10  is^amended  by 
adding,  before  the  notes,  new  paragraph 
(i)  to  read  as  follows: 

§  262.10    Purpose,  scope,  and  applicability. 

***** 

(i)  Persons  responding  to  an 
explosives  or  munitions  emergency  in 
accordance  with  40  CFR 
264.1(g)(8)(i)(D)  or  (iv)  or 
265.1(c)(ll)(i)(D).or  (iv),  and 
270.1(c)(3)(i)(D)  or  (iii)  are  not  required 
to  comply  with  the  standards  of  this 
part. 
*        *        •        *        * 

3.  Section  262.20  is  amended  by 
adding  new  paragraph  (f)  to  read  as 
follows: 

§262.20    Qeneral  requirements. 

***** 

(f)  The  requirements  of  this  subpart 
and  §  262.32(b)  do  not  apply  to  the 
transport  of  hazardous  wastes  on  a 
public  or  private  right-of-way  within  or 
along  the  border  of  contiguous  property 
under  the  control  of  the  same  person, 
even  if  such  contiguous  property  is 
divided  by  a  public  or  private  right-of- 
way.  Notwithstanding  40  CFR  263.10(a), 
the  generator  or  transporter  must 
comply  with  the  requirements  for 
transporters  set  forth  in  40  CFR  263.30 


and  263.31  in  the  event  of  a  discharge 
of  hazardous  waste  on  a  public  or 
private  right-of-way. 

PART  263-STANDARDS  APPLICABLE 
TO  TRANSPORTERS  OF  HAZARDOUS 
WASTE 

1.  The  authority  citation  for  part  263 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6906,  6912,  6922- 
6925,  6937  and  6938. 

2.  Section  263.10  is  amended  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

S  263.10    Scope. 

*        •        *        •        • 

(e)  The  regulations  in  this  part  do  not 
apply  to  transportation  during  an 
explosives  or  munitions  emergency 
response,  conducted  in  accordance  with 
40CFR264.1(g)(8)(i)(D)or(iv)or     - 
265.1(c)(ll)(i)(D)  or  (iv),  and 
270.1(c)(3)(i)(D)  or  (iii). 

(f)  Section  266.203  of  this  chapter 
identifies  how  the  requirements  of  this 
part  apply  to  military  munitions 
classified  as  soUd  waste  under  40  CFR 
266.202. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE,  AND  DISPOSAL 
FACILITIES 

1.  The  authority  citation  for  ptart  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6924, 
and  6925. 

2.  Section  264.1  is  amended  by 
adding  new  paragraphs  (g)(8)(i)(D), 
(g)(8)(iv),  and  (i)  to  read  as  follows: 

§  264.1    Purpose,  scope  and  applicat>ility. 

***** 

(g)*  *  • 
(8)*   •  * 

(i)*  *  * 

(D)  An  immediate  threat  to  human 
health,  public  safety,  property,  or  the 
environment,  from  the  known  or 
suspected  presence  of  military 
munitions,  other  explosive  material,  or 
an  explosive  device,  as  determined  by 
an  explosive  or  mimitions  emergency 
response  specialist  as  defined  in  40  CFR 
260.10. 


.(iv)  In  the  case  of  an  explosives  or 
munitions  emergency  response,  if  a 
Federal,  State,  Tribal  or  local  official 
acting  within  the  scope  of  his  or  her 
official  responsibilities,  or  an  explosives 
or  munitions  emergency  response 
specialist,  determines  that  immediate 
removal  of  the  material  or  waste  is 
necessary  to  protect  human  health  or 
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the  environment,  that  official  or 
specialist  may  authorize  the  removal  of 
the  material  or  waste  by  transporters 
who  do  not  have  EPA  identification 
numbers  and  without  the  preparation  of 
a  manifest.  In  the  case  of  emergencies 
involving  military  munitions,  the 
responding  military  emergency  response 
specialist's  organizational  unit  must 
retain  records  for  three  years  identifying 
the  dates  of  the  response,  the 
responsible  persons  responding,  the 
type  and  description  of  material 
addressed,  and  its  disposition. 
***** 

(i)  Section  266.205  of  this  chapter 
identifies  when  the  requirements  of  this 
part  apply  to  the  storage  of  military 
munitions  classified  as  solid  waste 
under  §  266.202  of  this  chapter.  The 
treatment  and  disposal  of  hazardous 
waste  military  munitions  are  subject  to 
the  applicable  permitting,  procedural, 
and  technical  standards  in  40  CFR  parts 
260  through  270. 

3.  Section  264.70  is  revised  to  read  as 
follows: 

S  264.70    Applicability. 

The  regulations  in  this  subpart  apply 
to  owners  and  operators  of  both  on-site 
and  off-site  facihties,  except  as  §  264.1 
provides  otherwise.  Sections  264.71, 
264.72,  and  264.76  do  not  apply  to 
owners  and  operators  of  on-site  facilities 
that  do  not  receive  any  hazardous  waste 
from  off-site  sources,  and  to  owners  and 
operators  of  off-site  facilities  v«nth 
respect  to  waste  military  munitions 
exempted  from  manifest  requirements 
under  40  CFR  266.203(a).  Section 
264.73(b)  only  applies  to  permittees 
who  treat,  store,  or  dispose  of  hazardous 
wastes  on-site  where  such  wastes  were 
generated. 

4.  Part  264  is  amended  by  adding  new 
subpart  EE,  consisting  of  §§  264.1200 
through  264.1202,  to  read  as  follows: 

Subpart  EE-4tazardous  Waste 
Munitions  and  Explosives  Storage 

264.1200  Applicability. 

264.1201  Design  and  operating  standards. 

264.1202  Closure  and  post-closure  care. 

{264.1200    AppllcabNity. 

The  requirements  of  this  subpart 
apply  to  owners  or  operators  who  store 
munitions  and  explosive  hazardous 
wastes,  except  as  §  264.1  provides 
otherwise.  (NOTE:  Depending  on 
explosive  hazards,  hazardous  waste 
mimitions  and  explosives  may  also  be 
managed  in  other  types  of  storage  units, 
including  containment  buildings  (40 
CFR  part  264,  subpart  DD),  tanks  (40 
CFR  part  264,  subpart  J),  or  containers 
(40  CFR  part  264,  subpart  I);  See  40  CFR 


266.205  for  storage  of  waste  military 
munitions). 


§264.1201 
standards. 


Design  and  operating 


(a)  Hazardous  waste  munitions  and 
explosives  storage  units  must  be 
designed  and  operated  with 
containment  systems,  controls,  and 
monitoring,  that: 

(1)  Minimize  the  potential  for 
detonation  or  other  means  of  release  of 
hazardous  waste,  hazardous 
constituents,  hazardous  decomposition 
products,  or  contaminated  run-off,  to 
the  soil,  ground  water,  surface  water, 
and  atmosphere; 

(2)  Provide  a  primary  barrier,  which 
may  be  a  container  (including  a  shell)  or 
tank,  designed  to  contain  the  hazardous 
waste: 

(3)  For  wastes  stored  outdoors, 
provide  that  the  waste  and  containers 
will  not  be  in  standing  precipitation; 

(4)  For  liquid  wastes,  provide  a 
secondary  containment  system  that 
assures  that  any  released  liquids  are 
contained  and  promptly  detected  and 
removed  from  die  waste  area,  or  vapor 
detection  system  that  assures  that  any 
released  liquids  or  vapors  are  promptly 
detected  and  an  appropriate  response 
taken  (e.g.,  additional  containment, 
such  as  overpacking,  or  removal  from 
the  waste  area);  and 

(5)  Provide  monitoring  and  inspection 
procedures  that  assure  the  controls  and 
containment  systems  are  working  as 
designed  and  that  releases  that  may 
adversely  impact  human  health  or  the 
environment  are  not  escaping  from  the 
unit. 

(b)  Hazardous  waste  munitions  and 
explosives  stored  under  this  subpart 
may  be  stored  in  one  of  the  following: 

(1)  Earth-covered  magazines.  Earth- 
covered  magazines  must  be: 

(i)  Constructed  of  waterproofed, 
reinforced  concrete  or  structural  steel 
arches,  with  steel  doors  that  are  kept 
closed  when  not  being  accessed; 

(ii)  E)esigned  and  constructed: 

(A)  To  be  of  sufficient  strength  and 
thickness  to  support  the  weight  of  any 
explosives  or  munitions  stored  and  any 
equipment  used  in  the  unit; 

(B)  To  provide  working  space  for 
personnel  and  equipment  in  the  unit; 
and 

(C)  To  withstand  movement  activities 
that  occur  in  the  unit;  and 

(iii)  Located  and  designed,  with  walls 
and  earthen  covers  that  direct  an 
explosion  in  the  unit  in  a  safe  direction, 
so  as  to  minimize  the  propagation  of  an 
explosion  to  adjacent  units  and  to 
minimize  other  effects  of  any  explosion. 

(2)  Above-ground  magazines.  Above- 
ground  magazines  must  be  located  and 


designed  so  as  to  minimize  the 
propagation  of  an  explosion  to  adjacent 
units  and  to  minimize  other  effects  of 
any  explosion. 

13)  Outdoor  or  open  storage  areas. 
Outdoor  or  open  storage  areas  must  be 
located  and  designed  so  as  to  minimize 
the  propagation  of  an  explosion  to 
adjacent  units  and  to  minimize  other 
effects  of  any  explosion. 

(c)  Hazardous  waste  munitions  and 
explosives  must  be  stored  in  accordance 
with  a  Standard  Operating  Procedure 
specifying  procedures  to  ensure  safety, 
security,  and  environmental  protection. 
If  these  procedures  serve  the  same 
purpose  as  the  security  and  inspection 
requirements  of  40  CFR  264.14,  the 
preparedness  and  prevention 
procedures  of  40  CFR  part  264,  subpart 
C,  and  the  contingency  plan  and 
emergency  procedures  requirements  of 
40  CFR  part  264,  subpart  D,  then  these 
procedures  will  be  used  to  fulfill  those 
requirements. 

(d)  Hazardous  waste  munitions  and 
explosives  must  be  packaged  to  ensure 
safety  in  handling  and  storage. 

(e)  Hazardous  waste  munitions  and 
explosives  must  be  inventoried  at  least 
annually. 

(f)  Hazardous  waste  munitions  and 
explosives  and  their  storage  units  must 
be  inspected  and  monitored  as 
necessary  to  ensure  explosives  safety 
and  to  ensure  that  there  is  no  migration 
of  contaminants  out  of  the  unit. 

§264.1202    Closure  and  post-closure  cars. 

(a)  At  closure  of  a  magazine  or  unit 
which  stored  hazardous  waste  under 
this  subpart,  the  owner  or  operator  must 
remove  or  decontaminate  all  waste 
residues,  contaminated  containment 
system  components,  contaminated 
subsoils,  and  structures  and  equipment 
contaminated  with  waste,  and  manage 
them  as  hazardous  waste  unless 

§  261.3(d)  of  this  chapter  applies.  The 
closure  plan,  closure  activities,  cost 
estimates  for  closure,  and  financial 
responsibility  for  magazines  or  units 
must  meet  all  of  the  requirements 
specified  in  subparts  G  and  H  of  this 
part,  except  that  the  owner  or  operator 
may  defer  closure  of  the  unit  as  long  as 
it  remains  in  service  as  a  munitions  or 
explosives  magazine  or  storage  unit. 

(b)  If,  after  removing  or 
decontaminating  all  residues  and 
making  all  reasonable  efforts  to  efiiect 
removal  or  decontamination  of 
contaminated  components,  subsoils, 
structures,  and  equipment  as  required  in 
paragraph  (a)  of  this  section,  the  owner 
or  operator  finds  that  not  all 
contaminated  subsoils  can  be 
practicably  removed  or  decontaminated, 
he  or  she  must  close  the  facility  and 
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perform  post-closure  care  in  accordance 
with  the  closure  and  post-closure 
requirements  tliat  apply  to  landfills 
(§264.310). 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FAaUTIES 

1.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6906, 6912, 
6922,  6923,  6924, 6925. 6935,  6936  and  6937, 
unless  otherwise  noted. 

2.  Section  265.1  is  amended  by 
adding  new  paragraphs  (c)(ll)(i)(D). 
(c)(ll)(iv),  and  (f)  to  read  as  follows: 

$265.1    Purpose,  scope,  and  appHcabUlty. 

*  •       •        *        * 

(c)*  *  * 

(11)  *  •  • 

(i)*  *  * 

(D)  An  immediate  threat  to  human 
health,  public  safety,  property,  or  the 
environment,  from  the  known  or 
suspected  presence  of  military 
mujndtions,  other  explosive  material,  or 
an  explosive  device,  as  determined  by 
an  explosive  or  munitions  emergency 
response  specialist  as  defined  in  40  CFR 
260.10. 

•  *        •        •        * 

(iv)  In  the  case  of  an  explosives  or 
mujditions  emergency  response,  if  a 
Federal,  State,  Tribal  or  local  official 
acting  within  the  scope  of  his  or  her 
official  responsibilities,  or  an  explosives 
or  mimitions  emergency  response 
specialist,  determines  that  immediate 
removal  of  the  material  or  waste  is 
necessary  to  protect  human  health  or 
the  environment,  that  official  or 
specialist  may  authorize  the  removal  of 
the  material  or  waste  by  transporters 
who  do  not  have  EPA  identification 
numbers  and  without  the  preparation  of 
a  manifest.  In  the  case  of  emergencies 
involving  military  munitions,  the 
responding  military  emergency  response 
specialist's  organizational  unit  must 
retain  records  for  three  years  identifying 
the  dates  of  the  response,  the 
responsible  persons  responding,  the 
type  and  description  of  material 
addressed,  and  its  disposition. 
***** 

(f)  Section  266.205  of  this  chapter 
identifies  when  the  requirements  of  this 
part  apply  to  the  storage  of  military 
munitions  classified  as  solid  waste 
under  §  266.202  of  this  chapter.  The 
treatment  and  disposal  of  hazardous 
waste  military  munitions  are  subject  to 
the  applicable  permitting,  procedural, 
and  technical  standards  in  40  CFR  parts 
260  through  270. 


3.  Section  265.70  is  revised  to  read  as 
follows: 

f  265.70    Applicability. 

The  regulations  in  this  subpart  apply 
to  owners  and  operators  of  both  on-site 
and  off-site  facilities,  except  as  §  265.1 
provides  otherwise.  Sections  265.71, 
265.72,  and  265.76  do  not  apply  to 
owners  and  operators  of  on-site  facilities 
that  do  not  receive  any  hazardous  waste 
from  off-site  sources,  and  to  owners  and 
operators  of  off-site  facilities  with 
respect  to  waste  military  munitions 
exempted  from  manifest  requirements 
under  §  266.203(a)  of  this  chapter. 

4.  Part  265  is  amended  by  adding  new 
subpart  EE,  consisting  of  §§  265.1200 
through  265.1202,  to  read  as  follows: 

Subpart  EE— Hazardous  Waste 
Munitions  and  Explosives  Storage 

265.1200  Applicability. 

265.1201  Design  and  operating  standards. 

265.1202  Closure  and  post-closure  care. 

1265.1200    Applicabiiity. 

The  requirements  of  this  subpart 
apply  to  owners  or  operators  who  store 
munitions  and  explosive  hazardous 
wastes,  except  as  §  265.1  provides 
otherwise.  (NOTE:  Depending  on 
explosive  hazards,  hazardous  waste 
munitions  and  explosives  may  also  be 
managed  in  other  types  of  storage  units, 
including  containment  buildings  (40 
CFR  part  265,  subpart  DD),  tanks  (40 
CFR  part  265,  subpart  J),  or  containers 
(40  CFR  part  265,  subpart  I);  See  40  CFR 
266.205  for  storage  of  waste  mihtary 
munitions). 


§265.1201 
standard!. 


Design  and  operating 


(a)  Hazardous  waste  munitions  and 
explosives  storage  units  must  be 
designed  and  operated  with 
containment  systems,  controls,  and 
monitoring,  that: 

(1)  Minimize  the  potential  for 
detonation  or  other  means  of  release  of 
hazardous  waste,  hazardous 
constituents,  hazardous  decomposition 
products,  or  contaminated  run-off,  to 
the  soil,'  ground  water,  surface  water, 
and  atmosphere; 

(2)  Provide  a  primary  barrier,  which 
may  be  a  container  (including  a  shell)  or 
tank,  designed  to  contain  the  hazardous 
waste; 

(3)  For  wastes  stored  outdoors, 
provide  that  the  waste  and  containers 
will  not  be  in  standing  precipitation; 

(4)  For  liquid  wastes,  provide  a 
secondary  containment  system  that 
assures  that  any  released  liquids  are 
contained  and  promptly  detected  and 
removed  from  die  waste  area,  or  vapor 


detection  system  that  assures  that  any 
released  liquids  or  vapors  are  promptly 
detected  and  an  appropriate  response 
taken  (e.g.,  additional  containment, 
such  as  overpacking,  or  removal  from 
the  waste  area);  and 

(S)  Provide  monitoring  and  inspection 
procedures  that  assure  the  controls  and 
containment  systems  are  working  as 
designed  and  that  releases  that  may 
adversely  impact  human  health  or  the 
environment  are  not  escaping  from  the 
unit. 

(b)  Hazardous  waste  munitions  and 
explosives  stored  under  this  subpart 
may  be  stored  in  one  of  the  following: 

(1)  Earth-covered  magazines.  Earth- 
covered  magazines  must  be: 

(i)  Constructed  of  waterproofed, 
reinforced  concrete  or  structural  steel 
arches,  with  steel  doors  that  are  kept 
closed  when  not  being  accessed; 

(ii)  Designed  and  constructed: 

(A)  To  be  of  sufficient  strength  and 
thickness  to  support  the  weight  of  any 
explosives  or  munitions  stored  and  any 
equipment  used  in  the  imit; 

(B)  To  provide  working  space  for 
personnel  and  equipment  in  the  unit: 
and 

(C)  To  withstand  movement  activities 
that  occur  in  the  unit;  and 

(iii)  Located  and  designed,  with  walls 
and  earthen  covers  that  direct  an 
explosion  in  the  unit  in  a  safe  direction, 
so  as  to  minimize  the  propagation  of  an 
explosion  to  adjacent  units  and  to 
minimize  other  effects  of  any  explosion. 

(2)  Above-ground  magazines.  Above- 
ground  magazines  must  be  located  and 
designed  so  as  to  minimize  the 
propagation  of  an  explosion  to  adjacent 
units  and  to  minimize  other  effects  of 
any  explosion. 

(3)  Outdoor  or  open  storage  areas. 
Outdoor  or  open  storage  areas  must  be 
located  and  designed  so  as  to  minimize 
the  propagation  of  an  explosion  to 
adjacent  units  and  to  minimize  other 
effects  of  any  explosion. 

(c)  Hazardous  waste  munitions  and 
explosives  must  be  stored  in  accordance 
with  a  Standard  Operating  Procedure 
specifying  procedures  to  ensure  safety, 
security,  and  environmental  protection. 
If  these  procedures  serve  the  same  - 
purpose  as  the  security  and  inspection 
requirements  of  40  CFR  265.14,  the 
preparedness  and  prevention 
procedures  of  40  CFR  part  265,  subpart 
C,  and  the  contingency  plan  and 
emergency  procedures  requirements  of 
40  CFR  part  265.  subpart  D,  then  these 
procedures  will  be  used  to  fulfill  those 
requirements. 

(d)  Hazardous  waste  munitions  and 
explosives  must  be  (tackaged  to  ensure 
safety  in  handling  and  storage. 
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(e)  Hazardous  waste  munitions  and 
explosives  raust  be  inventoried  at  least 
annually. 

(f)  Hazardous  waste  munitions  and 
explosives  and  their  storage  units  must 
be  inspected  and  monitored  as 
necessary  to  ensure  explosives  safety 
and  to  ensure  that  there  is  no  migration 
of  contaminants  out  of  the  unit. 


266.203  Standards  applicable  to  the 
transportation  of  solid  waste  military 
munitions. 

266.204  Standards  applicable  to  emergency 
responses. 

266.205  Standards  applicable  to  the  storage 
of  solid  waste  military  munitions. 

266.206  Standards  applicable  to  the 
treatment  and  disposal  of  waste  military 
munitions. 


{265.1202    Closure  and  post-closure  care.     Subpart  M— Military  Munitions 


(a)  At  closure  of  a  magazine  or  unit 
which  stored  hazardous  waste  under 
this  subpart,  the  owner  or  operator  must 
remove  or  decontaminate  all  waste 
residues,  contaminated  containment 
system  components,  contaminated 
subsoils,  and  structures  and  equipment 
contaminated  with  waste,  and  manage 
them  as  hazardous  waste  imless 

§  261.3(d)  of  this  chapter  applies.  The 
closure  plan,  closure  activities,  cost 
estimates  for  closure,  and  financial 
responsibility  for  magazines  or  units 
must  meet  all  of  the  requirements 
specified  in  subparts  G  and  H  of  this 
part,  except  that  the  owner  or  operator 
may  defer  closure  of  the  imit  as  long  as 
it  remains  in  service  as  a  munitions  or 
explosives  magazine  or  storage  unit. 

(b)  If,  after  removing  or 
decontaminating  all  residues  and 
making  all  reasonable  efforts  to  effect 
removal  or  decontamination  of 
contaminated  components,  subsoils, 
structures,  and  equipment  as  required  in 
paragraph  (a)  of  this  section,  the  owner 
or  operator  finds  that  not  all 
contaminated  subsoils  can  he 
practicably  removed  or  decontaminated, 
he  or  she  must  close  the  facility  and 
perform  post-closure  care  in  accordance 
with  the  closure  and  post-closure 
requirements  that  apply  to  landfills  (40 
CFR  264.310). 

PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPEaFIC 
HAZARDOUS  WASTES  AND  SPECIFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FACtLITIES 

1.  The  authority  citation  for  Part  266 
continues  to  read  as  follows: 

Antherity:  42  U.S.C.  6905. 6912(a).  6924. 
and  6934. 

2.  Part  266  is  amended  by  reserving 
subparts  I  through  L  and  adding  new 
subpart  M  to  read  as  follows: 

SubfMirts  M.  (Reserve^ 
Sul)part  M— Militaiy  Munitions 

266.200  Applicability. 

266.201  [)efinitions. 

286. 202  Definition  of  solid  waste. 


§266.200    Applicability. 

(a)  The  regulations  in  this  subpart 
identify  when  military  munitions 
become  a  solid  waste,  and,  if  these 
wastes  are  also  hazardous  under  this 
subpart  or  40  CFR  part  261,  the 
management  standards  that  apply  to 
these  wastes. 

(b)  Unless  otherwise  specified  in  this 
subpart,  all  applicable  requirements  in 
40  CFR  parts  260  through  270  apply  to 
waste  military  munitions. 

§266.201    Definitions. 

In  addition  to  the  definitions  in  40 
CFR  260.10,  the  following  definitions 
apply  to  this  subpart: 

Active  range  means  a  military  range 
that  is  currently  in  service  and  is  being 
regularly  used  for  range  activities. 

Chemical  agents  and  munitions  are 
defined  as  in  50  U.S.C.  section 
1521(j)(l). 

Director  is  as  defined  in  40  CFR  270.2. 

Explosives  or  munitions  emergency 
response  specialist  is  as  defined  in  40 
CFR  260.10. 

Explosives  or  munitions  emergency  is 
as  defined  in  40  CFR  260.10. 

Explosives  or  munitions  emergency 
response  is  as  defined  in  40  CFR  260.10. 

Inactive  range  means  a  military  range 
that  is  not  currently  being  used,  but  that 
is  still  under  military  control  and 
considered  by  the  military  to  be  a 
potential  range  area,  and  that  has  not 
been  put  to  a  new  use  that  is 
incompatible  with  range  activities. 

Military  means  the  Department  of 
Defense  (DOD),  the  Armed  Services, 
Coast  Guard,  National  Guard, 
Department  of  Energy  (DOE),  or  other 
parties  under  contract  or  acting  as  an 
agent  for  the  foregoing,  who  handle 
military  munitions. 

Military  munitions  is  as  defined  in  40 
CFR  260.10. 

Military  range  means  designated  land 
and  water  areas  set  aside,  managed,  and 
used  to  conduct  research  on,  develop, 
test,  and  evaluate  military  munitions 
and  explosives,  other  ordnance,  or 
weapon  systems,  or  to  train  military 
personnel  in  their  use  and  handling. 
Ranges  include  firing  lines  and 
positions,  maneuver  areas,  firing  lanes, 
test  pads,  detonation  pads,  impact  areas, 


and  buRier  zones  with  restricted  access 
and  exclusionary  areas. 

Unexploded  ordnance  (UXO)  means 
military  munitions  that  have  been 
primed,  fused,  armed,  or  otherwise 
prepared  for  action,  and  have  been  fired, 
dropped,  launched,  projected,  or  placed 
in  such  a  manner  as  to  constitute  a 
hazard  to  operations,  installation, 
personnel,  or  material  and  remain 
unexploded  either  by  malfunction, 
design,  or  any  other  cause. 


§266.202    Deflnition  of  solid ' 

(a)  A  military  munition  is  not  a  solid 
waste  when: 

(1)  Used  for  its  intended  purpose, 
including: 

(i)  Use  in  training  military  personnel 
or  explosives  and  munitions  emergency 
response  specialists  (including  training 
in  proper  destruction  of  unused 
propellant  or  other  munitions);  or 

(ii)  Use  in  research,  development, 
testing,  and  evaluation  of  military 
mimitions,  weapons,  or  weapon 
systems;  or 

(iii)  Recovery,  collection,  and  on- 
range  destruction  of  unexploded 
ordnance  and  munitions  fi^gments 
during  range  clearance  activities  at 
active  or  inactive  ranges.  However,  "use 
for  intended  purpose"  does  not  include 
the  on-range  disposal  or  burial  of 
unexploded  ordnance  and  contaminants 
when  the  biuial  is  not  a  result  of 
product  use. 

(2)  An  unused  munition,  or 
component  thereof,  is  being  repaired, 
reused,  recycled,  reclaimed, 
disassembled,  reconfigured,  or 
otherwise  subjected  to  materials 
recovery  activities,  unless  such 
activities  involve  use  constituting 
disposal  as  defined  in  40  CFR 
261.2(c)(1),  or  burning  for  energy 
recovery  as  defined  in  40  CFR 
261.2(c)(2). 

(b)  An  unused  military  munition  is  a 
solid  waste  when  any  of  the  following 
occurs: 

(1)  The  munition  is  abandoned  by 
being  dis])osed  of,  burned,  detonated 
(except  during  intended  use  as  specified 
in  paragraph  (a)  of  this  section), 
incinerated,  or  treated  prior  to  disposal; 
or 

(2)  The  munition  is  removed  from 
storage  in  a  military  magazine  or  other 
storage  area  for  the  purpose  of  being 
disposed  of,  burned,  or  incinerated,  or 
treated  prior  to  disposal,  or 

(3)  The  munition  is  deteriorated  or 
damaged  (e.g.,  the  integrity  of  the 
munition  is  compromised  by  cracks, 
leaks,  or  other  damage)  to  the  point  that 
it  cannot  be  put  into  serviceable 
condition,  and  cannot  reasonably  be 
recycled  or  used  for  other  purposes;  or 


UMI 
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(4)  The  munition  has  been  declared  a 
solid  waste  by  an  authorized  military 
official. 

(c)  A  used  or  fired  military  mimition 
is  a  solid  waste: 

(1)  When  transported  off  range  or 
from  the  site  of  use,  where  the  site  of 
use  is  not  a  range,  for  the  purposes  of 
storage,  reclamation,  treatment, 
disposal,  or  treatment  prior  to  disposal; 
or 

(2)  If  recovered,  collected,  and  then 
disposed  of  by  biuial,  or  landfiUing 
either  on  or  off  a  range. 

(d)  For  purposes  of  RCRA  section 
1004(27),  a  used  or  fired  military 
mimition  is  a  solid  waste,  and, 
therefore,  is  potentially  subject  to  RCRA 
corrective  action  authorities  imder 
sections  3004(u)  and  (v),  and  3008(h),  or 
imminent  and  substantial  endangerment 
authorities  under  section  7003,  if  the 
munition  lands  off-range  and  is  not 
promptly  rendered  safe  and/or 
retrieved.  Any  imminent  and  substantial 
threats  associated  with  any  remaining 
material  must  be  addressed.  If  remedial 
action  is  infeasible,  the  operator  of  the 
range  must  maintain  a  record  of  the 
event  for  as  long  as  any  threat  remains. 
The  record  must  include  the  type  of 
munition  and  its  location  (to  the  extent 
the  location  is  known). 

§  266.203    Standards  applicable  to  the 
transportation  of  solid  waste  military 
munitions. 

(a)  Criteria  for  hazardous  waste 
regulation  of  waste  non-chemical 
military  munitions  in  transportation.  (1) 
Waste  military  munitions  that  are  being 
transported  and  that  exhibit  a  hazardous 
waste  characteristic  or  are  listed  as 
hazardous  waste  under  40  CFR  part  261, 
are  listed  or  identified  as  a  hazardous 
waste  (and  thus  are  subject  to  regulation 
under  40  CFR  parts  260  through  270), 
unless  all  the  following  conditions  are 
met: 

(i)  The  waste  military  munitions  are 
not  chemical  agents  or  chemical 
mimitions; 

(ii)  The  waste  military-mimitions 
must  be  transported  in  accordance  with 
the  Department  of  Defense  shipping 
controls  applicable  to  the  transport  of 
military  munitions; 

(iii)  The  waste  military  munitions 
must  be  transported  from  a  military 
owned  or  operated  installation  to  a 
military  owned  or  operated  treatment, 
storage,  or  disposal  facility;  and 

(iv)  The  transporter  of  the  waste  must 
provide  oral  notice  to  the  Director 
within  24  hoiu%  from  the  time  the 
transporter  becomes  aware  of  any  loss  or 
theft  of  the  waste  military  mimitions,  or 
any  failure  to  meet  a  condition  of 
paragraph  (a)(1)  of  this  section  that  may 


endanger  health  or  the  environment.  In 
addition,  a  written  submission 
describing  the  circumstances  shall  be 
provided  within  5  days  from  the  time 
the  transporter  becomes  aware  of  any 
loss  or  theft  of  the  waste  military 
mimitions  or  any  failure  to  meet  a 
condition  of  paragraph  (a)(1)  of  this 
section. 

(2)  If  any  waste  military  munitions 
shipped  under  paragraph  (a)(1)  of  this 
section  are  not  received  by  the  receiving 
facility  within  45  days  of  the  day  the 
waste  was  shipped,  die  owner  or 
operator  of  the  receiving  facility  must 
report  this  non-receipt  to  the  Director 
within  5  days. 

(3)  The  exemption  in  paragraph  (a)(1) 
of  this  section  from  regulation  as 
hazardous  waste  shall  apply  only  to  the 
transportation  of  non-chemical  waste 
military  munitions.  It  does  not  affect  the 
regulatory  status  of  waste  military 
munitions  as  hazardous  wastes  with 
regard  to  storage,  treatment  or  disposal. 

(4)  The  conditional  exemption  in 
paragraph  (a)(1)  of  this  section  applies 
only  so  long  as  all  of  the  conditions  in 
paragraph  (a)(1)  of  this  section  are  met. 

(b)  Reinstatement  of  exemption.  If  any 
waste  military  munition  loses  its 
exemption  under  paragraph  (a)(l]  of  this 
section,  an  application  may  be  filed 
with  the  Director  for  reinstatement  of 
the  exemption  from  hazardous  waste 
transportatiqn  regulation  with  respect  to 
such  munition  as  soon  as  the  munition 
is  returned  to  compliance  with  the 
conditions  of  paragraph  (a)(1)  of  this 
section.  If  the  Director  finds  that 
reinstatement  of  the  exemption  is 
appropriate  based  on  factors  such  as  the 
transporter's  provision  of  a  satisfactory 
explanation  of  the  circumstances  of  the 
violation,  or  a  demonstration  that  the 
violations  are  not  likely  to  recur,  the 
Director  may  reinstate  the  exemption 
under  paragraph  (a)(1)  of  this  section.  If 

'  the  Director  does  not  take  action  on  the 
reinstatement  application  within  60 
days  after  receipt  of  the  application, 
then  reinstatement  shall  be  deemed 

'  granted,  retroactive  to  the  date  of  the 
application.  However,  the  Director  may 
terminate  a  conditional  exemption 
reinstated  by  default  in  the  preceding 

.  sentence  if  the  Director  finds  that 
reinstatement  is  inappropriate  based  on 
factors  such  as  the  transporter's  failure 
to  provide  a  satisfactory  explanation  of 
the  circumstances  of  the  violation,  or 
failure  to  demonstrate  that  the 
violations  are  not  Ukely  to  recur.  In 
reinstating  the  exemption  under 
paragraph  (a)(1)  of  this  section,  the 
Director  may  specify  additional 
conditions  as  are  necessary  to  ensure 
and  document  proper  transportation  to 


protect  human  health  and  the 
environment. 

(c)  Amendments  to  DOD  shipping 
controls.  The  Department  of  Defense 
shipping  controls  applicable  to  the 
transport  of  military  munitions 
referenced  in  paragraph  (a)(l)(ii)  of  this 
section  are  Government  Bill  of  Lading 
(GBL)  (GSA  Standard  Form  1109), 
requisition  tracking  form  DD  Form  1348. 
the  Signature  and  Talley  Record  (DD 
Form  1907),  Special  Instructions  for 
Motor  Vehicle  Drivers  (DD  Form  836), 
and  the  Motor  Vehicle  Inspection 
Report  (DD  Form  626)  in  effect  on 
November  8, 1995,  except  as  provided 
in  the  following  sentence.  Any 
amendments  to  the  Department  of 
Defense  shipping  controls  shall  become 
effective  for  purposes  of  paragraph  (a)(1) 
of  this  section  on  the  date  the 
Department  of  Defense  publishes  notice 
in  the  Federal  Register  that  the  shipping 
controls  referenced  in  paragraph 
(a)(l)(ii]  of  this  section  have  been 
amended. 

$266,204    Standards  applicable  to 
emergency  responses. 

Explosives  and  munitions 
emergencies  involving  military 
munitions  or  explosives  are  subject  to 
40  CFR  262.10(i),  263.10(e).  264.1(g)(8). 
265.1(c)(ll),  and  270.1(c)(3),  or 
alternatively  to  40  CFR  270.61. 

§266.205    Standards  applicabte  to  the 
storage  of  solid  waste  military  munitions. 

(a)  Criteria  for  hazardous  waste 
regulation  of  waste  non-chemical 
military  munitions  in  storage.  (1)  Waste 
military  munitions  in  storage  that 
exhibit  a  hazardous  waste  characteristic 
or  are  listed  as  hazardous  waste  under 
40  CFR  Fart  261,  are  listed  or  identified 
as  a  hazardous  waste  (and  thus  are 
subject  to  regulation  under  40  CFR  Parts 
260  through  279),  unless  all  the 
following  conditions  are  met: 

(i)  The  waste  military  munitions  are 
not  chemical  agents  or  chemical 
munitions. 

(ii)  The  waste  military  munitions 
must  be  subject  to  the  jurisdiction  of  the 
Dep>artment  of  Defense  Explosives 
Safety  Board  (DDESB). 

(iii)  The  waste  military  munitions 
must  be  stored  in  accordance  with  the 
DDESB  storage  standards  applicable  to 
waste  military  munitions. 

(iv)  Within  90  days  of  August  12, 
1997  or  within  90  days  of  when  a 
storage  unit  is  first  used  to  store  waste 
military  munitions,  whichever  is  later, 
the  owner  or  operator  must  notify  the 
Director  of  the  location  of  any  waste 
storage  unit  used  to  store  waste  military 
munitions  for  which  the  conditional 
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exemption  in  paragraph  (a)(1)  is 
claimed. 

(v)  The  owner  or  operator  must 
provide  oral  notice  to  the  Director 
within  24  hours  from  the  time  the 
owner  or  operator  becomes  aware  of  any 
loss  or  theft  of  the  waste  military 
mimitions,  or  any  failure  to  meet  a 
condition  of  paragraph  (a)(1)  that  may 
endanger  health  or  the  environment.  In 
addition,  a  written  submission 
describing  the  circumstances  shall  be 
provided  within  5  days  from  the  time 
the  owner  or  op>erator  becomes  aware  of 
any  loss  or  theft  of  the  waste  military 
munitions  or  any  failure  to  meet  a 
condition  of  paragraph  (a)(1)  of  this 
section. 

(vi)  The  owner  or  operator  must 
inventory  the  waste  military  munitions 
at  least  annually,  must  inspect  the  waste 
military  munitions  at  least  quarterly  for 
compliance  with  the  conditions  of 
paragraph  (a)(1)  of  this  section,  and 
must  maintain  records  of  the  findings  of 
these  inventories  and  inspections  for  at 
least  three  years. 

(vii)  Access  to  the  stored  waste 
military  munitions  must  be  limited  to 
appropriately  trained  and  authorized 
personnel. 

(2)  The  conditional  exemption  in 
paragraph  (a)(1)  of  this  section  from 
regulation  as  hazardous  waste  shall 
apply  only  to  the  storage  of  non- 
chemical  waste  military  munitions.  It 
does  not  affiect  the  regulatory  status  of 
waste  military  munitions  as  hazardous 
wastes  with  regard  to  transportation, 
treatment  or  disposal. 

(3)  The  conditional  exemption  in 
paragraph  (a)(1)  of  this  section  applies 
only  so  long  as  all  of  the  conditions  in 
paragraph  (a)(1)  of  this  section  are  met. 

(b)  Notice  of  termination  of  waste 
storage.  The  owner  or  operator  must 
notify  the  Director  when  a  storage  unit 
identified  in  paragraph  (a)(l)(iv)  of  this 
section  will  no  longer  be  used  to  store 
waste  military  munitions. 

(c)  Reinstatement  of  conditional 
exemption.  If  any  waste  military 
munition  loses  its  conditional 
exemption  under  paragraph  (a)(1)  of  this 
section,  an  application  may  be  filed 
with  the  Director  for  reinstatement  of 
the  conditional  exemption  from 
hazardous  waste  storage  regulation  with 
respect  to  such  munition  as  soon  as  the 
munition  is  returned  to  compliance 
with  the  conditions  of  paragraph  (a)(1) 
of  this  section.  If  the  Director  finds  that 
reinstatement  of  the  conditional 
exemption  is  appropriate  based  on 
factors  such  as  the  owner's  or  operator's 
provision  of  a  satisfactory  explanation 
of  the  circumstances  of  the  violation,  or 
a  demonstration  that  the  violations  are 
not  likely  to  ncui,  the  Director  may 


reinstate  the  conditional  exemption 
under  paragraph  (a)(1)  of  this  section.  If 
the  Director  does  not  take  action  on  the 
reinstatement  application  within  60 
days  after  receipt  of  the  application, 
then  reinstatement  shall  be  deemed 
granted,  retroactive  to  the  date  of  the 
application.  However,  the  Director  may 
terminate  a  conditional  exemption 
reinstated  by  default  in  the  preceding 
sentence  if  he/she  finds  that 
reinstatement  is  inappropriate  based  on 
factors  such  as  the  owner's  or  operator's 
failure  to  provide  a  satisfactory 
explanation  of  the  circumstances  of  the 
violation,  or  failure  to  demonstralfe  that 
the  violations  are  not  likely  to  recur.  In 
reinstating  the  conditional  exemption 
under  paragraph  (a)(1)  of  this  section, 
the  Director  may  specify  additional 
conditions  as  are  necessary  to  ensure 
and  document  proper  storage  to  protect 
human  health  and  the  environment.  - 

(d)  Waste  chemical  munitions.  (1) 
Waste  military  munitions  that  are 
chemical  agents  or  chemical  munitions 
and  that  exhibit  a  hazardous  waste 
characteristic  or  are  listed  as  hazardous 
waste  under  40  CFR  Part  261,  are  listed 
or  identified  as  a  hazardous  waste  and 
shall  be  subject  to  the  applicable 
regulatory  requirements  of  RCRA 
subtitle  C. 

(2)  Waste  military  munitions  that  are 
chemical  agents  or  chemical  munitions 
and  that  exhibit  a  hazardous  waste 
characteristic  or  are  listed  as  hazardous 
waste  under  40  CFR  Part  261,  are  not 
subject  to  the  storage  prohibition  in 
RCRA  section  3004(j),  codified  at  40 
CFR  268.50. 

(e)  Amendments  to  DDESB  storage 
standards.  The  DDESB  storage  standards 
applicable  to  waste  military  munitions, 
referenced  in  paragraph  (a)(l)(iii)  of  this 
section,  are  DOD  6055.9-STD  ("DOD 
Ammimition  and  Explosive  Safety 
Standards"),  in  effect  on  November  8. 
1995,  except  as  provided  in  the 
following  sentence.  Any  amendments  to 
the  DDESB  storage  standards  shall 
become  effective  for  purposes  of 
paragraph  (a)(1)  of  this  section  on  the 
date  the  Department  of  Defense 
pubhshes  notice  in  the  Federal  Register 
that  the  DDESB  standards  referenced  in 
paragraph  (a)(1)  of  this  section  have 
been  amended. 

§266.206    Standards  applicable  to  the 
treatment  and  disposal  of  waste  mllltwy 
munitioas. 

The  treatment  and  disposal  of 
hazardous  waste  military  munitions  are 
subject  to  the  applicable  permitting, 
procedural,  and  technical  standards  in 
40  CFR  Parts  260  through  270. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  Part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924. 
6925,  6927,  6939,  and  6974. 

2.  Section  270.1  is  amended  by 
adding  new  paragraphs.  (c)(3)(i)(D)  and 
(c)(3)(iii)  to  read  as  follows: 

§  270.1    Purpose  and  scope  of  these 
regulations. 

***** 

(c)*  *   * 

(3)  •   *   * 

(i)*   *  * 

(D)  An  immediate  threat  to  human 
health,  public  safety,  property,  or  the 
environment  bom  the  known  or 
suspected  presence  of  military 
mimitions,  other  explosive  material,  or 
an  explosive  device,  as  determined  by 
an  explosive  or  munitions  emergency 
response  specialist  as  defined  in  40  CFR 
260.10. 
***** 

(iii)  In  the  case  of  emergency 
responses  involving  military  munitions, 
the  responding  military  emergency 
response  specialist's  organizational  unit 
must  retain  records  for  three  years 
identifying  the  dates  of  the  response,  the 
responsible  persons  responding,  the 
type  and  description  of  material 
addressed,  and  its  disposition. 
***** 

3.  Section  270.42  is  amended  by 
redesignating  paragraph  (h)  as  (i)  and 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

f  270.42    Pennit  modification  at  the  request 
of  the  permittee. 

***** 

(h)  i4ilitary  hazardous  waste 
munitions  treatment  and  disposal.  The 
permittee  is  authorized  to  continue  to 
accept  waste  military  munitions 
notwithstanding  any  permit  conditions 
barring  the  permittee  from  accepting  off- 
site  wastes,  if: 

(1)  The  facility  was  in  existence  as  a 
hazardous  waste  facility,  and  the  facility 
was  afready  permitted  to  handle  the 
waste  military  munitions,  on  the  date 
when  the  waste  military  munitions 
became  subject  to  hazardous  <waste 
regulatory  requirements; 

(2)  On  or  before  the  date  when  the 
waste  military  munitions  become 
subject  to  hazardous  waste  regulatory 
requirements,  the  permittee  submits  a 
Class  1  modification  request  to  remove 
or  amend  the  pennit  provision 
restricting  the  receipt  of  off-site  waste 
mimitions:  and 
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(3)  The  permittee  submits  a  complete 
Class  2  modification  request  within  180 
days  of  the  date  when  the  waste  military 
munitions  became  subject  to  hazardous 
waste  regulatory  requirements. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28  CFR  Part  512 

[BOP-IOOe-F] 

RIN1120^AA14 

Rasoarch 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Finalization  of  Interim  Rule. 

SUMMARY:  In  this  doaunent,  the  Bureau 
of  Prisons  is  finalizing  its  interim 
regulations  on  Research.  In  response  to 
public  comment  the  Bureau  is 
modifying  its  provisions  for  expedited 
review.  For  the  sake  of  administrative 
efficiency,  the  Bureau  is  also 
streamlining  review  procedures  for 
certain  types  of  research  requests. 
EFFECTIVE  DATE:  February  12, 1997. 
ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street,  ^4W.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roy  Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Prisons  (Bureau)  is  finalizing 
its  regulations  on  Research.  An  interim 
rule  on  this  subject  was  published  in  the 
Federal  Register  March  23, 1994  (59  FR 
13860). 

The  Bureau  received  comment  from  a 
university  and  from  a  professional 
organization.  The  commenters 
expressed  concern  that  the  provisions  in 
§  512.11  (b)  and  (c)  which  require  that 
a  project  contribute  to  the  advancement 
of  knowledge  about  corrections  and 
which  prescribe  projects  involving 
medical  experimentation,  cosmetic 
research,  or  pharmaceutical  testing 
"could  serve  to  place  at  risk  individual 
prisoners  with  medical  problems."  The 
commenters  argued  that,  "[iln  some 
cases,  the  only  avenue  for  treating 
prisoners  with  diseases  for  which  there 
are  no  alternative  treatments  or  for 
which  the  standard  of  care  has 
numerous  side  effects  may  be  to  enroll 
them  in  a  clinical  trial  involving  an 
experimental  drug,  device  or 
procedure."  The  commenters  further 
argued,  on  general  principles,  that 
excluding  a  class  of  subjects  (i.e., 
prisoners)  from  participation  in  research 
which  has  potential  direct  benefit  to 
them  was  imfair.  The  commenters  noted 
that  "(tjhe  provisions  as  currently 
written  appear  to  assume  that 
participation  in  research  is  a  'burden' 
and  do  not  take  into  account  that  for 
individual  prisoners  there  may  be  real 


benefits  of  participating  in  medical 
research." 

The  Bureau  is  strongly  committed  to 
its  policy  that  medical  experimentation 
or  pharmaceutical  testing  may  not  be 
conducted  on  inmates  in  a  research 
project.  If  a  researcher  initiated  a 
request  for  inmate  participation  in 
medical  experimentation  or 
pharmaceutical  testing,  participation 
would  not  be  permitted.  The  concerns 
raised  by  the  commenters  for  the 
treatment  of  individual  prisoners  with 
medical  problems  are  addressed  under 
the  Bureau's  medical  policy  which 
follows  standard  medical  protocols.  The 
Bureau's  medical  poUcy  does  not 
preclude  the  use  of  U.S.  Elepartment  of 
Health  and  Human  Services-approved 
clinical  trials  that  may  be  warranited  for 
diagnosis  or  treatment  of  a  specific 
inmate  when  recommended  by  the 
responsible  physician  and  approved  by 
the  Medical  Director.  Consistent  with 
standard  medical  protocols,  such 
measures  must  have  the  prior  written 
consent  of  the  patient  (i.e.,  the  inmate) 
and  must  be  conducted  under 
conditions  approved  by  the  Department 
of  Health  and  Human  Services. 
Therefore,  the  Bureau  believes  that  no 
modification  of  its  policy  on  research  is 
necessary. 

The  commenters  also  requested 
clarification  on  the  relationship  between 
the  Bureau's  regulations  and  the 
Department  of  Justice's  requirements  on 
research  found  in  28  CFR  part  46.  More 
specifically,  the  commenters  asked 
whether  the  Bureau  Research  Review 
Board  (BRRB)  and  the  local  research 
review  boards  will  be  expected  to 
comply  with  the  requirements  of 
Justice's  regulations,  noting  as  an 
example  that  Justice's  regulations 
required  project  review  appropriate  to 
the  degree  of  risk  but  not  less  than  once 
per  year,  while  the  Bureau's  "interim  . 
rule  refers  to  yearly  reviews*"  With 
respect  to  reviews  of  approved  research, 
the  Bureau  notes  that  the  wording  in 
§  512.17  ("At  a  minimum,  yearly .     ^ 
reviews  will  be  conducted")  ' " 

paraphrases  the  Justice  standard.  In 
general,  the  BRRB  meets  the 
requirements  specified  in  28  CFR  part 
46;  the  Bureau's  local  research  review 
boards  are  not  required  to  meet  those 
criteria  and  accordingly  adhere  to  the 
provisions  of  the  Bureau's  regulations 
instead.  The  commenters  also 
recommended  that  the  Bureau's 
regulations  be  consistent  with  the 
Department  of  Health  and  Human 
Services'  regulations  in  45  CFR  part  46, 
subpart  C.  The  Department  of  Justice, 
when  issuing  its  regulations,  noted  in 
the  preamble  that  it  intended  to  retain 
special  (additional)  protections  for 


prison  populations  (56  FR  28012).  The 
Bureau's  provisions  in  28  CFR  part  512 
serve  this  purpose.  One  protection  is 
that  the  Bureau  in  28  CFR  part  512 
requires  a  review  of  research  proposals 
which  are  technically  exempt  frtim  28 
CFR  part  46.  Some  of  the  additional 
protections  are  similar  to  those  in  45 
CFR  part  46,  subpart  C.  With  respect  to 
the  Bureau's  additional  protection  for 
medical  experimentation  or 
pharmaceutical  testing  which  is  not 
present  in  28  CFR  part  46  or  in  subpart 
C  of  45  CFR  part  46,  the  Bureau  received 
no  adverse  comment  on  this  point  bom 
either  the  Department  of  Justice  or  the 
Department  of  Health  and  Human 
Services. 

The  commenters  questioned  whether 
expedited  review  would  be  possible 
under  §  512.14(e)  for  modifications  to  a 
research  project.  The  provisions  in 
§  512.14(e)  govern  the  conditions  under 
which  expedited  review  is  possible.  The 
requirement  to  submit  planned 
methodological  changes  in  a  research 
project  is  contained  in  §  512.11(n).  The 
intent  of  these  provisions  is  that  these 
changes  can  be  approved  by  either  the 
full  Board  or  through  expedited  review 
depending  upon  the  impact  of  the 
changes  in  the  methodology  on  the 
subjects  in  the  study. 

Finally,  the  commenters  urged  the 
Bureau  to  obtain  a  Department  of  Health 
and  Human  Services  "assurance"  for  its 
BRRB  so  that  the  BRRB  could  review 
research  proposals  in  place  of  the 
research  organization's  Institution 
Review  Board  (IRB).  The  Bureau  is  not 
eligible  to  obtain  a  Multiple  Project 
Assurance  with  the  Department  of 
Health  and  Himian  Services.  Therefore, 
the  Bureau's  IRBs  caimot  officially 
substitute  for  an  HHS-approved  IRB. 
However,  the  Bureau  is  modifying  its 
interim  regulations  to  allow  for  both 
review  of  non-HHS-funded  research  by 
the  BRRB  and  expedited  review  of 
research  projects  by  the  BRRB  in  place 
of  the  research  organization's  IRB  if  the 
research  has  been  approved  by  another 
official  IRB  (either  within  or  outside  the 
Bureau). 

In  adopting  the  interim  rules  as  final, 
the  Bureau  wishes  to  update  an  address 
contained  in  the  regulations  and  to 
make  one  further  change  in  order  to 
streamline  procedures  for  approval  or 
disapproval  of  (1)  information  requests 
bom  Federal  agencies,  the  Congress,  the 
Federdl  judiciary,  or  State  or  local 
governments,  and  (2)  requests  by  private 
organizations  for  organizational  rather 
than  personal  information  bom  Bureau 
staff.  To  this  effect,  the  provisions  in 
§  512.11  have  been  recodified  within 
paragraph  (a)  and  a  new  paragraph  (b) 
has  been  added  to  specify  that  requests 
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from  Federal  agencies,  the  Congress,  the 
Federal  judiciary,  or  State  or  local 
governments  to  collect  information 
about  areas  for  which  they  are 
responsible  and  requests  by  private 
organizations  for  organizational  rather 
than  personal  information  from  Bureau 
staff  shall  be  reviewed  by  the  Office  of 
Research  and  Evaluation  to  determine 
which  requirements  may  be  waived 
without  jeopardizing  human  subject 
protections  and  to  document  the  actual 
waiver  of  any  specific  provisions.  The 
address  for  the  Office  of  Research  and 
Evaluation,  which  appears  in 
paragraphs  (a)  and  (c)  of  §  512.14,  is 
being  modified  to  remove  the  obsolete 
room  reference  "202  NALC  Building'. 

Members  of  the  public  may  submit 
comment  concerning  this  rule  by 
writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866,  and  accordingly  this  rule  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  E.O.  12866. 
After  review  of  the  law  and  regulations, 
the  Director,  Bureau  of  Prisons  has 
certified  that  this  rule,  for  the  purpose 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.),  does  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities, 
within  the  meaning  of  the  Act.  The 
economic  impact  of  the  Bureau's 
interim  provisions  on  Research  is 
primarily  determined  by  the  existing 
requirements  of  the  Federal 
government's  conmion  regulations  for 
the  protection  of  human  subjects  (see  28 
CFR  part  46  and  45  CFR  part  46).  The 
modifications  to  the  Bureau's  previously 
published  interim  procedures  further 
serve  to  reduce  the  economic  impact  of 
these  provisions  in  certain  cases. 

List  of  Subjects  in  28  CFR  Part  512 

Human  research  subjects.  Prisoners, 
Reporting  and  recordkeeping 
requirements.  Safety. 
Kathken  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.%(p),  the  interim 
rule  which  was  published  at  59  FR 
13860  on  March  23, 1994,  is  adopted  as 
final  with  the  following  changes. 


SUBCHAPTER  A— GENERAL 
MANAGEMENT  AND  ADMINISTRATION 

PART  51 2— RESEARCH 

1.  The  authority  citation  for  28  CFR 
part  512  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622,  3624,  4001,  4042.  4081,  4082  (Repealed 
in  part  as  to  offenses  committed  on  or  after 
November  1, 1987),  5006-5024  (Repealed 
October  12, 1984  as  to  offenses  committed 
after  that  date),  5039;  28  U.S.C.  509,  510;  28 
CFR  0.95-0.99. 

2.  Section  512.11  is  revised  to  read  as 
follows: 

§  512.11    Requirements  for  research 
projects  and  researchers. 

(a)  Except  as  provided  for  in 
paragraph  (b)  of  this  section,  the  Bureau 
requires  the  following: 

(1)  In  all  research  projects  the  rights, 
health,  and  human  dignity  of 
individuals  involved  must  be  respected. 

(2)  The  project  must  have  an  adequate 
research  design  and  contribute  to  the 
advancement  of  knowledge  about 
corrections. 

(3)  The  project  must  not  involve 
medical  experimentation,  cosmetic 
research,  or  pharmaceutical  testing. 

(4)  The  project  must  minimize  risk  to 
subjects;  risks  to  subjects  must  be 
reasonable  in  relation  to  anticipated 
benefits.  The  selection  of  subjects 
within  any  one  institution  must  be 
equitable.  When  applicable,  informed 
consent  must  be  sought  and 
documented  (see  §§  512.15  and  512.16). 

(5)  Incentives  may  not  be  offered  to 
help  persuade  inmate  subjects  to 
participate.  However,  soft  drinks  and 
snacks  to  be  consumed  at  the  test  setting 
may  be  offered.  Reasonable 
accommodations  such  as  nominal 
monetary  recompense  for  time  and 
effort  may  be  offered  to  non-confined 
research  subjects  who  are  both: 

(i)  no  longer  in  Bureau  of  Prisons 
custody,  and 

(ii)  participating  in  authorized 
research  being  conducted  by  Bureau 
employees  or  contractors. 

(6)  The  researcher  must  have 
academic  preparation  or  experience  in 
the  area  of  study  of  the  proposed 
research. 

(7)  The  researcher  must  assume 
responsibility  for  actions  of  any  person 
engaged  to  participate  in  the  research 
project  as  an  associate,  assistant,  or 
subcontractor  to  the  researcher. 

(8)  Except  as  noted  in  the  informed 
consent  statement  to  the  subject,  the 
researcher  must  not  provide  research 
information  which  identifies  a  subject  to 
any  person  without  that  subject's  prior 
written  consent  to  release  the 
information.  For  example,  research 


information  identifiable  to  a  particular 
individual  cannot  be  admitted  as 
evidence  or  used  for  any  purpose  in  any 
action,  suit  or  other  judicial, 
administrative,  or  legislative  proceeding 
without  the  written  consent  of  the 
individual  to  whom  the  data  pertains. 

(9)  The  researcher  must  adhere  to 
applicable  provisions  of  the  Privacy  Act 
of  1974  and  regulations  pursuant  to  this 
Act. 

(10)  The  research  design  must  be 
compatible  with  both  the  operation  of 
prison  facilities  and  protection  of 
human  subjects.  The  researcher  must 
observe  the  rules  of  the  institution  or 
office  in  which  the  research  is 
conducted. 

(11)  Any  researcher  who  is  a  non- 
employee  of  the  Bureau  must  sign  a 
statement  in  which  the  researcher  agrees 
to  adhere  to  the  provisions  of  this 
subpart. 

(12)  Except  for  computerized  data 
records  maintained  at  an  official 
Etepwrtment  of  Justice  site,  records 
which  contain  nondisclosable 
information  directly  traceable  to  a 
specific  person  may  not  be  stored  in,  or 
introduced  into,  an  electronic  retrieval 
system. 

(13)  If  the  researcher  is  conducting  a 
study  of  special  interestto  the  Office  of 
Research  and  Evaluation  (ORE),  but  the 
study  is  not  a  joint  project  involving 
ORE,  the  researcher  may  be  asked  to 
provide  ORE  with  the  computerized 
research  data,  not  identifiable  to 
individual  subjects,  accompanied  by 
detailed  documentation.  These 
arrangements  must  be  negotiated  prior 
to  the  beginning  of  the  data  collection 
phase  of  the  project. 

(14)  The  researcher  must  submit 
planned  methodological  changes  in  a 
research  project  to  the  IRB  for  approval, 
and  may  be  required  to  revise  study 
procedures  in  accordance  with  the  new 
methodology. 

(b)  Requests  from  Federal  agendeis, 
the  Congress,  the  Federal  judiciary,  or 
State  or  local  governments  to  collect 
information  about  areas  for  which  they 
are  responsible  and  requests  by  private 
organizations  for  organizational  rather 
than  personal  information  from  Bureau 
staff  shall  be  reviewed  by  ORE  to 
determine  which  provisions  of  this 
subpart  may  be  waived  without 
jeopardizing  the  safety  of  human 
subjects.  ORE  shall  document  in  writing 
the  waiver  of  any  specific  provision 
along  with  the  justification. 

3.  In  §512.14,  paragraphs  (a)  and  (c) 
are  amended  by  removing  the  phrase 
"202  NALC  Building,",  and  the 
introductory  text  of  paragraph  (e)  is 
revised  to  read  as  follows: 
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S  S12.14    Submission  and  processing  of 

•        •        •        •        • 

(e)  The  BRRB  chairperson  may 
exercise  the  authority  of  the  full  BRRB 
under  an  expedited  review  process 
when  another  official  IRB  (either  within 
or  outside  the  Bureau)  has  approved  the 
research,  or  when,  in  his/her  judgment. 


the  research  proposal  meets  the  minimal 
risk  standard  and  involves  only  the 
following: 


§§  S12.10,  S12.20, 512^1    [Amended] 

4.  In  addition  to  the  amendments  set 
forth  above,  in  28  CFR  part  512,  subpart 
B,  remove  the  words  "this  rule"  and 


add,  in  their  place,  the  words  "this 
subpart"  in  the  following  places: 

(a)  Section  512.10; 

(b)  Section  512.20(a)  introductory  text 
and  (b); 

(c)  Section  512.21  (b)  and  (c). 

[FR  Doc.  97-3394  Filed  2-11-97;  8:45  am] 
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NUCLEAR  REGULATORY 


10  CFR  Parte  2. 40. 70,  and  76 
nmsiso^PW 

USEC  Prtvatliallen  Act  Certification 
and  Uceneing  of  Uranium  Enrichment 
Facilttiee 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  the  certification 
and  licensing  of  uraniuma  enrichment 
facilities  to  conform  to  changes  made  to 
the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  by  the  USEC 
Privatization  Act  legislation.  Although 
the  principal  effect  of  this  legislation  is 
to  direct  the  Board  of  Directors  of  the 
United  States  Enrichment  Corporation 
(USEC)  to  sell  the  assets  of  the  USEC  to 
a  private  sector  entity,  this  legislation 
also  amended  the  Act  with  respect  to 
NRC  certification  of  gaseous  diffusion 
plants  leased  by  USEC  and  the  licensing 
of  atomic  vapor  laser  isotope  separation 
(AVLIS)  technology.  USEC  is 
responsible  for  the  operation  of  the  two 
gaseous  diffusion  plants  and  the 
development  of  the  AVUS  technology. 

The  legislatim  requires  that  AVLIS 
uranium  enrichment  facilities  be 
licensed  subject  to  the  provisions  of  the 
Act  pertaining  to  source  material  and 
special  nuclear  material  rather  than 
under  the  provisions  pertaining  to  a 
production  facility;  provides  for  the 
issuance  of  civil  penalties  to  U^C  or  its 
successor  for  failure  to  comply  with 
regulatory  requirements  governing  the 
operation  of  gaseous  diffusion  plaints; 
prohibits  issuance  of  a  license/ 
certificate  to  the  Corporation  or  its 
successor  if  it  is  owned,  controlled,  or 
dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  government,  or 
if  its  issuance  would  be  inimical  to  the 
common  defense  and  security  of  the 
United  States  or  to  the  maintenance  of 
a  reliable  and  economical  domestic 
soiuce  of  enrichment  services;  and 
eliminates  the  annual  requirement  that 
the  Commission  certify  that  USEC  or  its 
successor  is  in  compliance  with  NRC 
regulations.  The  Commission  may 
determi:ne  how  frequently  USEC  or  its 
successor  must  submit  a  recertification 
application  to  the  NRC.  provided  that 
the  NRC  recertify  USEC's  or  its 
successor's  compliance  with  its 
regulations  not  less  frequently  than 
every  five  years.  The  adopted  rule 
changes  bring  the  current  regulations 
into  conformance  with  these  provisions. 


DATES:  The  final  rule  is  efiiactive  on 
April  14, 1997  imless  significant 
adverse  comments  are  received  by 
March  14, 1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Mail  written  comments  to: 
The  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555- 
0001.  ATTN:  Docketing  and  Service 
Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville,  MD.  between 
7:30  am  and  4:15  pm  on  Federal 
workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  Section. 

Copies  of  comments  received  may  be 
examined  or  copied  for  a  fee  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level).  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

C.  W.  Nilsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6209. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  26, 1996,  President  Clinton 
signed  legislation  that  provides  for  fiscal 
year  (FY)  1996  appropriations  to  a 
number  of  Federal  agencies  (H.R.  3019 
(Pub.  L.  104-134)).  Included  within  the 
legislation  is  Title  m.  Chapter  1,  entitled 
"USEC  Privatization  Act."  which  directs 
the  Board  of  Directors  of  the  United 
States  Enrichment  Corporation  (USEC) 
to  sell  the  assets  of  the  USEC  to  a 
private  sector  entity.  The  private  sector 
corporation  that  purchases  the  assets  of 
USEC  will  be  responsible  for  the 
operation  of  the  gaseous  diffusion  plants 
known  as  the  Portsmouth  Plant  and  the 
Paducah  Plant,  located  at  Piketon.  Ohio, 
and  Paducah,  Kentucky,  respectively, 
and  the  development  of  the  atomic 
vapor  laser  isotope  separation  (AVLIS) 
technology.  In  addition,  the  legislation 
amended  the  Atomic  Energy  Act  of 
1954,  as  amended  (the  Act),  with 
respect  to  the  certification  of  gaseous 
diffusion  plants  and  licensing  of  an 
AVLIS  uranium  enrichment  facility.  The 
gaseous  diffusion  plants  are  regulated 
under  10  CFR  Part  76,  "Certification  of 
Gaseous  Diffusion  Plants."  Operation  of 
an  AVLIS  uranium  enrichment  facility 
will  be  licensed  under  10  CFR  Parts  40, 
"Domestic  Licensing  of  Source 
material"  and  70,  "Domestic  Licensing 
of  Special  Nuclear  Material." 


Discussion 

A  principal  effect'of  Pub.  L.  104-134 
on  NRC  licensing  actions  is  that  the 
referenced  AVLIS  uranium  enrichment 
facilities  will  be  licensed  pursuant  to 
the  provisions  of  the  Act  pertaining  to 
source  material  and  special  nuclear 
material  rather  than  the  provisions 
pertaining  to  a  production  facility. 
Under  this  legislation,  AVLIS  licensing 
will  be  a  single-step  licensing  process 
with  one  license  issued  pursuant  to  10 
CFR  parts  40  and  70.  rather  than  a  two- 
step  licensing  process  under  10  CFR     ' 
part  50.  The  regulations  previously  were 
amended  on  April  30, 1992  (57  FR 
18388)  to  conform  with  the  "Solar, 
Wind,  Waste,  and  Geothermal  Power 
Production  Incentives  Act  of  1990." 
(Pub.  L.  101-575)  by  providing  a  single- 
step  process  for  licensing  uranium 
enrichment.  The  April  30, 1992 
amendments  also  made  10  CFR  part  70 
the  basic  regulation  for  licensing  a 
uraniimi  enrichment  facility.  Although 
the  1990  legislation  specifically 
excluded  AVLIS  uraniimi  enrichment, 
then  under  development  by  the 
De{>artment  of  Energy,  from  the  one-step 
licensing  process.  Pub.  L.  104-134  madia 
the  development  of  AVLIS  a 
responsibility  of  USEC  (which  will 
become  a  private  entity  as  a  result  of 
this  legislation)  and  removed  the 
exclusion  of  AVLIS  from  one-step 
licensing.  Therefore,  licensing  of  AVUS, 
as  with  other  licensed  uranium 
enrichment  facilities,  will  be  a  one-step 
process  requiring  an  environmental 
review,  adjudicatory  hearing,  inspection 
before  operation,  and  third  party 
liability  insurance.  However,  for  other 
purposes  of  the  Act,  such  as  controlling 
the  export  of  specially  designed  or 
prepared  uranium  enrichment 
equipment  and  preservation  of  Federal 
authority  in  Agreement  States,  all 
luvnium  enrichment  facilities  regulated 
by  the  NRC  remain  imder  the  Atomic 
Energy  Act  provisions  for  production 
facilities.  Specific  implementing 
amendments  are  as  follows: 

In  10  CFR  70.1.  "Purpose"  is  revised 
to  indicate  that  all  uranium  enrichment 
facilities  requiring  a  license  will  be 
licensed  under  10  CFR  part  70. 
"Domestic  Licensing  of  Special  Nuclear 
Material." 

In  10  CFR  40.4  and  70.4. 
"Definitions"  the  term  Corporation  is 
added  to  refer  appropriately  to  the 
licensing  of  the  Corporation  or  its 
successor  for  operation  of  an  AVLIS 
facility. 

In  10  CFR  76.4,  "Definitions."  the  term 
Corporation  is  amended  to  include  the 
successor  to  USEC. 
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In  addition,  in  conformance  with  the 
1996  legislation,  provisions  are  made  in 
10  CFR  parts  2  and  76  to  allow  the  NRC 
to  impose  civil  penalties  on  the  USEC 
or  its  successor  for  failure  to  comply 
with  regulatory  requirements  governing 
the  operation  of  the  gaseous  di^sion 
plants  regulated  under  10  CFR  part  76. 
Civil  penalty  authority  presently 
contained  in  10  CFR  part  70  would 
apply  to  AVUS  licensing.  Furthermore, 
the  "General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Action"  NUREG-1600,  is  being 
supplemented  to  provide  examples  of 
violations  in  each  of  the  four  severity 
levels  as  guidance  in  determining  the 
appropriate  severity  level  for  violations 
in  the  area  of  gaseous  diffusion  plant 
operations.  Specific  implementing 
amendments  are  as  follows: 

In  10  CFR  2.200(a)  concerning  the 
scope  of  subpart  B  of  part  2,  a  new 
sentence  is  added  to  read  as  follows: 
"However,  with  regard  to  the  holder  of 
a  part  76  Certificate  of  Compliance  or 
Compliance  Plan,  except  for  civil 
penalty  procedures  in  this  subpart,  the 
applicable  procedures  are  set  forth  in 
§  76.70."  This  will  clarify  that  the 
provisions  governing  the  issuance  of  an 
order  or  notice  of  violation  to  the  holder 
of  a  certificate  of  compliance  or 
compliance  plan  under  10  CFR  part  76 
are  contained  in  §  76.70  but  the  civil 
penalty  procedures  in  subpart  B  of  part 
2  are  applicable  to  these  entities. 

In  10  CFR  2.205(a),  a  reference  to  the 
§  76.70(d),  "notice  of  violation,"  and  a 
reference  to  the  provisions  of  a  10  CFR 
part  76,  "certificate  of  compliance  or 
compliance  plan,"  are  added  because 
the  Commission  now  has  authority  to 
issue  civil  penalties  to  the  Corporation 
for  violation  of  its  regulations. 

Similarly,  in  10  CFR  76.10(b),  the  last 
phrase,  "except,  that  the  Corporation  is 
not  subject  to  the  authority  of  Section 
234  of  the  Act,"  is  eliminated  because 
the  Corporation  is  now  subject  to         '^ — i 
Section  234  of  the  Act. 

10  CFR  76.60  (c)(1)  and  (d)(1)  are 
removed.  These  paragraph  designations 
are  reserved  and  the  last  phrase  of 
§  76.60(i),  "provided,  however,  that  civil 
penalties  shall  not  be  imposed  on  the 
Corporation  pursuant  to  §  95.61  of  this 
chapter  except  for  violations  of  Section 
206  of  the  Enei;gy  Reorganization  Act" 
is  also  eliminated.  These  prohibitions 
on  issuing  civil  penalties  are  removed  to 
permit  the  imposition  of  civil  penalties. 
In  10  CFR  76.72(d).  a  reference  to  the 
new  Section  234  civil  penalty  authority 
is  added. 

The  10  CFR  76.131(a)(3)  reference  to 
Title  XI  of  the  Energy  Policy  Act  of 
1992,  is  eliminated  because  this  act's 
applicable  provisions  were  amendments 


to  the  Atomic  Energy  Act  of  1954. 
Reference  to  Section  206  of  the  Energy 
Reorganization  Act  has  been  relocated 
from  §  76.131(b)  to  paragraph  (b)(2). 
References  to  violations  under  Section 
234  of  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  specific  references  to 
sections  of  the  Act  are  added  as 
paragraphs  (b)(1),  (b)(3),  and  (b)(4)  to 
describe  the  new  civil  penalty  authority. 
A  provision  is  also  added  stating  that 
the  Commission  will  not  issue  a  license 
or  certificate  to  the  Corporation  or  its 
successor  if  the  Commission  finds  that 
the  Corporation  is  owned,  controlled,  or 
dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  government,  or 
that  issuance  would  be  inimical  to  the 
common  defense  and  security  of  the 
United  States  or  to  the  maintenance  of 
a  reliable  and  economical  domestic 
source  of  enrichment  services.  This 
provision  is  added  to  conform  with  the 
legislation  which  includes  specific 
language  that  restricts  issuance  of  a 
certificate  or  a  license  to  the  USEC  or  its 
successor  if  the  issuance  would  be 
inimical  to  the  maintenance  of  a  reliable 
and  economical  domestic  source  of 
enrichment  services.  Heretofore,  the 
Commission  has  not  been  asked  in  its 
regulatory  decisions  to  evaluate  whether 
a  proposed  action  is  inimical  to  the 
viability  of  the  domestic  industries 
subject  to  NRC's  regulation.  Information 
about  the  intent  of  the  language  is 
contained  in  a  Senate  Committee  report 
on  an  earlier  version  of  the  legislation 
(S.  Rpt.  No.  104-173  on  S.  755, 
November  17, 1995),  which  states  that 
the  provision  is  to  "guard  against  the 
possibility  of  a  foreign  uranium 
enrichment  company  acquiring  the 
Corporation  with  the  intent  of  operating 
it  in  such  a  manner  inconsistent  with  its 
maintenance  as  an  ongoing  uranium 
enrichment  concern."  The  report  further 
states  that  no  certificate  or  license 
should  be  issued  "if  in  the  opinion  of 
the  NRC  the  issuance  of  such  a  license 
or  certificate  of  compliance  would  be 
inimical  to  the  common  defense  and 
security  of  the  United  States  or  would 
be  inimical  to  the  maintenance  of  a 
reliable  and  economical  domestic 
source  of  enrichment  services-because 
of  the  nature  and  extent  of  the 
ownership,  control,  or  domination  of 
the  Corporation  by  a  foreign  corporation 
or  a  foreign  government  or  any  other 
relevant  factors  or  circiunstances." 

To  comply  with  this  provision  of  the 
1996  legislation,  the  NRC  staff  will 
evaluate  this  restriction  on  certification 
and  licensing  based,  in  part,  on  the 
following: 

Information  required  under  §§  70.22 
and  76.33  "information  known  to  the 
applicant  concerning  the  control  or 


ownership,  if  any,  exercised  over  the 
applicant  by  any  alien,  foreign 
corporation,  or  foreign  government."    - 

Information  to  be  obtained  under  a 
proposed  rule  (61  FR  40555;  August  5. 
1996)  amending  the  provisions  of  10 
CFR  parts  25  and  95  that  deal  with 
requirements  for  access  to  and 
protection  of  classified  infortnation. 
(The  Commission  exp>ects  to  adopt  this 
proposed  rule  as  a  final  rule  in  January 
of  1 99  7 . )  These  amendments  were 
proposed  to  conform  the  NRC's 
regulations  with  the  nationally 
applicable  requirements  for  the 
protection  of  and  access  to  classified 
National  Security  Information,  which 
have  been  revised  through  the  issuance 
of  the  National  Industrial  Security 
Program  Operating  Manual  (NISPOM). 
published  January  1995;  Executive 
Order  12958,  "Classified  National 
Security  Information,"  dated  April  17, 
1995;  and  Executive  Order  12968, 
"Access  to  Classified  Information," 
dated  August  4. 1995.  Specifically,  as 
related  to  foreign  ownership,  control,  or 
domination,  the  NISPOM  provides 
criteria  for  determining  whether  U.S. 
companies  handling  classified  material 
are  under  foreign  ownership,  control,  or 
influence  (FOQ).  FOCI  requirements 
established  in  proposed  revisions  to  10 
CFR  part  95  are  considered  useful  to  the 
subject  finding  the  Commission  must 
make  under  the  provisions  of  the  1996 
legislation.  This  is  especially  so  based 
upon  the  sensitive  nature  of  the 
facilities  and  USECs  role,  and  the  fact 
that  USEC  will  have  access  to  classified 
information  and  equipment. 

Further,  the  existing  regulations 
(§§  40.31(b),  70.22(d).  and  76.33(d)) 
reflect  NRC  authority  under  the  Atomic 
Energy  Act  to  require  that  an  applicant, 
licensee,  or  certificate  holder  submit 
additional  information  concerning 
issuance  of  a  license  or  certificate. 
Therefore,  under  these  provisions  USEC 
also  may  be  required  to  submit 
additional  information  addressing 
whether  issuance  would  be  inimical  to 
the  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services.  The  staff  is 
considering  whether  th^re  are  specific 
additional  information  needs  and  will 
recommend  to  the  Commission  whether 
further  amendments  to  the  regulations 
are  warranted.  In  addition  the  staff  is 
preparing  procedures  for  developing  the 
required  aimual  report  to  Congress  and 
guidance  for  recertification,  and 
developing  procedures  to  consider  the 
issues  of  foreign  ownership  and  control, 
and  inimicalness  to  the  common 
defense  and  security  and  to  a  reliable 
and  economical  supply  of  domestic 
enrichments  services.  Specific 
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implementing  amendments  are  as 
follows: 

New  sections  10  CFR  40.38  and  70.40 
entitled  "Ineligibility  of  certain 
applicants,"  are  added  to  state  that  the 
NRC  will  not  issue  a  license  to  operate 
an  AVLIS  enrichment  facility  to  the 
Corporation  if: 

(1)  It  is  owned,  controlled,  or 
dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  government; 

(2)  Issuance  would  be  inimical  to  the 
common  defense  and  security  of  the 
United  States;  or 

(3)  Issuance  would  be  inimical  to  the 
maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

A  new  section  10  CFR  76.22  entitled 
"Ineligibility  of  certain  applicants,"  is 
added  that  states  that  the  NRC  will  not 
issue  a  certificate  of  compliance  to  the 
Corporation  under  these  parts  if: 

(Ij  h  is  owned,  controlled,  or 
dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  government; 

(2)  Issuance  would  be  inimical  to  the 
common  defense  and  security  of  the 
United  States;  or 

(3)  Issuance  would  be  inimical  to  the 
maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

Another  provision  in  the  legislation 
eliminates  the  requirement  that  the  NRC 
must  certify  that  USEC  or  its  successor's 
operation  of  the  gaseous  diffusion  plants 
is  in  compliance  with  NRC  regulations 
each  year.  Instead,  the  Commission  may 
determine  how  frequently  the  USEC  or 
its  successor  must  submit  a 
recertification  application  to  the  NRC. 
However,  NRC  must  recertify  the 
Corporation's  compliance  at  least  every 
5  years.  The  initial  certification,  granted 
in  a  September  19, 1996  Director's 
decision,  was  made  effective  for  2  years 
to  {>ermit  most  items  of  USEC's 
compliance  plan  to  be  completed.  As 
part  of  the  certification  process,  the 
compliance  plan  details  how  the 
Corporation  will  achieve  compliance 
with  NRC  regulations  in  transition  from 
the  operation  of  the  gaseous  diffusion 
plants  under  the  requirements  of  the 
Department  of  Energy  to  operation 
under  the  regulatory  authority  of  the 
NRC.  Subsequent  recertification  will  be 
based  on  a  number  of  considerations, 
including  implementation  status  of 
compliance  plans  and  certification 
regulatory  exp)erience  as  determined  by 
the  NRC's  inspection  program.  The 
exact  term  of  each  certification  will  be 
s()ecified  in  the  certificate.  As  noted  in 
a  Senate  Committee  report  on  a  previous 
version  of  the  legislation  (S.  Rpt.  No. 
104-173  on  S.  755.  November  17, 1995, 
page  31).  "With  periodic  certification, 


the  NRC  would  have  the  flexibility  to 
determine  the  appropriate  length  of 
certification,  not  to  exceed  five  years." 
Specific  implementing  amendments  are 
as  follows: 

10  CFR  76.31  is  revised  to  provide  for 
periodic  application  for  recertification 
of  compliance  on  or  before  April  15  of 
the  year  specified  in  an  existing 
certificate  of  compliance  as  determined 
by  the  Commission,  but  not  less 
firequently  than  every  5  years. 

Accordingly,  in  10  CFR  76.35,  76.36. 
76.43.  76.45.  76.55.  and  76.66  references 
to  annual  recertification  are  removed. 

10  CFR  76.68  is  revised  to  provide 
that  the  Corporation  or  its  successor  will 
continue  to  submit  revised  change  pages 
to  their  approved  application  and  safety 
analysis  report  annually  to  ensure 
current  plant  documentation,  even 
though  Uie  requirement  for  an  annual 
application  has  been  removed. 

in  addition,  in  response  to  the 
"Rulemaking  Plan — USEC  Privatization 
Act."  which  was  made  available  to  the 
public  on  the  NRC  electronic  bulletin 
board,  USEC  by  letter  dated  November 
13. 1996.  provided  comment  concerning 
the  rulemaking  action  (enclosure  3).  In 
their  letter  USEC  provided  proposed 
revisions  to  CFR  parts  76.  70.  and  40  for 
the  purposes  of  implementing  the  USEC 
Privatization  Act.  and  proposed 
language  to  §  76.45  to  clarify  the 
agency's  intention  concerning  Director's 
decision  on  applications  for 
amendments  to  the  Certificate.  USEC 
also  proposed  deleting  certain  sections 
which  in  their  view  are  immaterial  now 
that  the  Director's  decision  on  the  initial 
certification  has  been  issued.  With 
respect  to  the  first  item,  no  new 
information  was  provided  beyond  that 
which  the  staff  had  already  considered 
in  this  direct  final  rulemaking.  The   ' 
other  USEC  proposed  revisions  are  not 
included  as  a  part  of  this  limited  scope 
direct  final  rulemaking  as  they  are  not 
revisions  to  the  Commission's 
regulations  which  are  required  by  the 
legislative  amendments  to  the  Act  being 
here  codified. 

The  Commission  is  proceeding  with 
this  rulemaking  to  amend  10  CFR  parts 
2.  40.  70,  and  76  as  required  to 
implement  section  3116  of  Pub  L.  104- 
134.  To  conform  with  these  changes  to 
the  Act,  the  amendments  in  this  rule 
contain  several  new  and  revised  AVLIS 
licensing  and  gaseous  diffusion  plant 
certification  requirements  sp>ecific  to  the 
Corporation's  and  its  successor's 
operation  of  uranium  enrichment 
facilities. 

In  summary,  the  amendments  to  10 
CFR  chapter  I  are  being  made  to: 

(a)  Provide  that  uranium  enrichment 
facilities  will  be  licensed  under  10  CFR 


part  70.  Domestic  Licensing  of  Special 
Nuclear  Material  (See  §  70.1); 

(b)  Add  and  amend  where  needed  the 
definition  of  "Corporation"  to  include 
the  USEC  privatized  entity  (See  §§  40.4, 
70.4  and  76.4); 

(c)  Note  that  the  Commission  will  not 
issue  a  license/certificate  if  the 
Commission  finds  that  USEC  or  its 
successor  is  under  foreign  ownership  or 
control  or  that  issuance  would  be 
inimical  to  the  common  defense  and 
security  or  to  the  maintenance  of  a 
reliable  and  economical  source  of 
domestic  enrichment  services  (See 

§§  40.38,  70.40.  and  76.22); 

(d)  Amend  the  provision  concerning 
periodic  recertification  for  operation 
(See  §§  76.31.  76.35(n),  76.36(a).  76.43, 
76.45(a),  76.55,  76.66  and  76.68(b));  and 

(e)  Note  and  clarify  the  authority  to 
issue  civil  penalties  to  USEC  or  its 
successor  for  regulatory  violations  (See 
§§  2.200(a),  2.205(a).  76.10(b).  76.60, 
76.72(d)  and  76.131). 

The  NRC  is  also  amending  the 
regulations  in  10  CFR  part  76  to  correct 
several  miscellaneous  errors  in  the 
regulatory  text.  These  errors  in  the  Code 
of  Federal  Regulations  text  occurred  in 
the  process  of  preparing  and  printing 
the  final  rule  published  on  September 
23. 1994  (59  FR  48944).  Specifically:  in 
§  76.21(b)  the  reference  to  §  40.41 
should  be  to  §40.51;  in  §§  76.111  and 
76.113  "uncontrolled  classified"  should 
be  "Unclas-sified  Controlled"  Nuclear 
Information,  and  in  §  76.76(a)(2)  the 
"(c)"  should  be  "(b)."  In  addition,  the 
definition  of  "Uranium  enrichment 
plant"  is  removed  from  §  76.4  because  it 
is  neither  needed  nor  used  in  part  76. 
which  is  specific  to  gaseous  diffusion 
plants. 

Furthermore,  the  NRC  is  amending 
the  regulations  in  10  CFR  part  2  to 
reflect  an  agency  reorganization. 
Specifically:  in  §  2.205  paragraphs  (a), 
(d),  (g)  and  (h)  all  references  to  the 
"Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and 
Operations  Support,  or  the  Deputy's 
designee"  are  changed  to  read 
"Executive  Director  for  Operations  or 
the  Executive  Director's  designee." 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASQI  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorid.  The 
Bulletin  Board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet.  Background 
documents  on  the  rulemaking  are  also 


UMI 


Federal  Register  /  Vol.  62.  No.  29  /  Wednesday,  February  12,  1997  /  Rules  and  Regulations 


6667 


available,  as  practical,  for  downloading 
and  viewing  on  the  Bulletin  Board. 
If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  free  number  (800) 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu." 
Users  will  find  the  "FedWorld  Online 
User's  Guides"  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
niunber  for  the  main  FedWorld  BBS, 
(703)  321-3339.  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorld.  the  NRC 
subsystem  will  be  accessed  fr^m  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  bom  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedyVorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  Jist 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  hsting  all 
files  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 
Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP,  that  mode  only  provides 
access  for  downloading  files  and  does 
not  display  the  NRC  Rules  Menu. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 


Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555-0001, 
telephone  (301)  415-5780;  e-mail 
AXD3@nrc.gov. 

Procedural  Background 

The  NRC  considers  this  action 
noncontroversial  and  routine  because  it 
implements  specific  statutory 
requirements  (Pub.  L.  104-134). 
Therefore,  the  Commission  is  approving 
it  without  seeking  public  comments  on 
proposed  amendments.  This  action  will 
become  effective  on  April  14, 1997. 
However,  if  the  NRC  receives  significant 
adverse  comments  by  March  14, 1997, 
the  NRC  will  withdraw  this  action  and 
address  the  significant  adverse 
comments  received  in  response  to  the 
revisions  pubUshed  in  this  doounent 
before  a  final  rule  becomes  effective. 
The  NRC  will  not  initiate  a  second 
comment  period  on  this  action. 

Revision  to  NUREG-1600,  "General 
Statement  of  Policy  and  Procedures  for 
NRC  Enforcement  Actions" 

Concurrently  with  this  direct  final 
rule  the  Commission  is  publishing  a 
document  elsewhere  in  this  issue  of  the 
Federal  Register  that  amends  NUREG- 
1600,  "General  Statement  of  Policy  and 
Procedures  for  NRC  Enforcement 
Action"  which  provides  examples  of 
violations  in  each  of  the  four  severity 
levels  as  guidance  in  determining  the 
appropriate  severity  level  for  violations 
in  the  areas  of  fuel  cycle  and  gaseous 
diffusion  plant  operations.  The 
amendment  is  to  Supplement  VI,  "Fuel 
Cycle  and  Materials  (Operations,"  which 
provides  additional  examples  of 
violations  that  should  be  categorized  at 
Severity  Levels  I,  n,  m,  and  IV.  In 
addition,  the  Enforcement  Policy  is 
being  amended  to  estabUsh  base  civil 
penalties  for  GDPs.  The  policy 
recognizes  that  regulatory  requirements 
have  varying  degrees  of  safiaty, 
safieguards,  or  environmental 
significance.  Therefore,  the  relative 
importance  of  each  violation,  including 
both  the  technical  significance  and  the 
regulatory  significance,  is  evaluated  as 
the  first  step  in  the  enforcement  process. 
In  considering  the  significance  of  a 
violation,  the  staff  considers  the 
technical  significance  (i.e..  actual  and 
potential  consequences)  and  regulatory 
significance. 

EnTironmortal  biipact:  Categorical 
Exdusimi 

The  NRC  has  determined  that  this 
regulation  is  the  type  of  action 
described  as  a  categorical  exclusion  in 
10  CFR  51.22(c)(1)  and  (3).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 


assessment  has  been  prepared  for  this 
direct  final  rule. 

Paperwork  Reduction  Act  Statement  for 
Direct  Final  Rule 

This  direct  final  rule  does  not  contain 
a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.].  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  numbers  3150-0020,  -0021, 
-0009,  -0039. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

Changes  to  10  CFR  parts  2.  40.  70,  and 
76  must  be  made  to  bring  these 
regulations  into  conformance  with  the 
Act  as  amended  by  the  "USEC 
Privatization  Act"  (Public  Law  104- 
134).  The  chief  benefit  to  the  public, 
industry,  and  NRC  will  be  derived  from 
codification  of  NRC  regulations  to 
conform  to  the  changes  to  the  Act. 
Codification  should  result  in  a  better 
understanding  of  the  procedures  and 
requirements  for  licensing  and/or 
certification  of  enrichment  faciUties, 
and  thereby  facilitate  the  process  for 
review  of  a  license  application  for 
uranium  enrichment  faciUty,  and 
possibly  reduce  the  litigative  risk  that 
might  result  from  not  having  the 
regulatory  basis  for  health  and  safety 
review  of  the  application  codified  by 
regulation.  The  principtal  cost  will  be 
the  expenditure  of  NRC  staff  resovuces 
in  codifying  the  requirements.  This 
constitutes  the  regulatory  analysis  for 
the  direct  final  rule. 

Kegalatory  Flexibility  CertificatiaB 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  6O50)),  the 
Commission  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic?  impact  on  a  substantial 
niunber  of  small  entities  because  it  only 
addresses  the  Corporation  or  its 
successor.  The  Corporation  does  not  fall 
within  the  scope  of  the  definition  of 
"small  entities"  set  forth  in  10  CFR 
2.810  or  the  Small  Business  Size 
Standards  set  out  in  regulations  issued 
by  the  Small  Business  Administration  at 
13  CFR  part  121. 

ShuII  BnaiBcas  Regulatory  Enforcement 
Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"maior  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Afl'airs, 
Office  of  Management  and  Budget. 

Backfit  Anal3rsis 

The  NRC  has  determined  that  the 
backfit  rules,  10  CFR  50.109  and  76.76, 
do  not  apply  to  this  rule.  Thus,  a  backfit 
analysis  is  not  required  for  these 
amendments  because  they  do  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in 
§S  50.109(a)(1)  and  76.76(a)(1). 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure,  Antitrust,  Byproduct 
material,  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalties.  Sex  discrimination, 
Source  material,  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Fart  40 

Criminal  penalties,  Government 
contracts.  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Source  material. 
Uranium. 

lOCFRPartJO 

Criminal  p>enalties.  Hazardous 
materials  transportation,  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers, 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Security 
measiues.  Special  nuclear  material. 
Uranium  enrichment  by  gaseous 
diffusion. 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended: 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  Commission  is  adopting  the 
following  amendments  to  10  CFR  parts 
2,  40,  70,  and  76. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSINQ  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 


Authority:  Sees.  161, 181, 68  Stat.  948, 
953,  as  amended  (42  U.S.C  2201,  2231);  sec. 
191,  as  amended.  Pub.  L.  87-615.  76  Stat.  409 
(42  U.S.C.  2241):  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62.  63.  81. 103, 104, 105, 68  Stat.  930,  932, 
933.  935,  936.  937,  938,  as  amended  (42 
U.S.C  2073.  2092.  2093,  2111,  2133.  2134. 
2135);  sec.  114(f),  Pub.  L  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C  10134(f));  sec. 
102.  Pub.  L  91-190. 83  Stat.  853.  as  amended 
(42  U.S.C  4332);  sec  301. 88  Stat.  1248  (42 
U.S.C  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102, 103, 
104, 105, 183, 189.  68  Stat  936,  937,  938, 
954, 955,  as  amended  (42  U.S.C  2132,  2133, 
2134.  2135.  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415. 96  Stat.  2073 
(42  U.S.C  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  I.  o.  182. 186.  234, 
68  Stat.  948-951,  955,  83  StaL  444,  as 
amended  by  Pub.  L.  104-134, 110  Stat.  1321, 
1321-349,  as  amended  (42  U.S.C  2201  (b), 
(I),  (o),  2236,  2282);  sec.  206,  88  Stat  1246  (42 
U.S.C  5846).  Sections  2.60O-2.606  also 
issued  under  sec.  102,  Pub.  L  91-190,  83 
Stat.  853.  as  amended  (42  U.S.C.  4332). 
Sections  2.700a.  2.719  also  issued  under  5 
U.S.C  554.  Sections  2.754.  2.760.  2.770. 
2.780  also  issued  under  5  U.S.C.  557.  Section 
2.764  and  Table  lA  of  Appendix  C  also 
issued  under  sees.  135, 141,  Pub.  L.  97-425, 
96  Stat.  2232,  2241  (42  U.S.C  10155, 10161). 
Section  2.790  also  issued  under  sec.  103, 68 
Stat.  936,  as  amended  (42  U.S.C  2133)  and 
5  U.S.C.  552.  Sections  2.800  and  2.808  also 
issued  under  5  U.S.C.  553.  Section  2.809  also 
issued  under  5  U.S.C  553  and  sec.  29.  Pub. 
L  85-256.  71  Stat.  579.  as  amended  (42 
U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189. 68  Stat.  955  (42  U.S.C.  2239);  sec 
134,  Pub.  L  97-425,  96  Stat.  2230  (42  U.S.C 
10154).  Subpart  L  also  issued  under  sec.  189, 
68  Stat.  955  (42  U.S.C  2239).  Appendix  A 
also  issued  under  sec.  6,  Pub.  L.  91-560,  84 
Stat.  1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L.  99-240.  99  Stat. 
1842  (42  U.S.C  2021b  et  seq.). 

2.  In  §  2.200,  paragraph  (a)  is  revised 
to  read  as  follows: 

f2.200    Scop*  of sulipart 

(a)  This  subpart  prescribes  the 
procedures  in  cases  initiated  by  the 
staff,  or  upon  a  request  by  any  person,' 
to  impose  requirements  by  order,  or  to 
modify,  suspend,  or  revoke  a  license,  or 
to  take  other  action  as  may  be  proper, 
against  any  person  subject  to  the 
jurisdiction  of  the  Commission. 
However,  with  regard  to  the  holder  of  a 
part  76  certificate  of  compliance  or 
compliance  plan,  except  for  dvil 
penalty  procedures  in  this  subpart,  the 
applicable  procedures  are  set  forth  in 
§  76. 70  of  this  chapter. 

3.  In  §  2.205,  paragraphs  (a),  (d),  (g) 
and  (h)  are  revised  to  read  as  follows: 

f2.206    CMIpenaMes. 

(a)  Before  instituting  any  proceeding 
to  impose  a  civil  penalty  under  section 


234  of  the  Act,  the  Executive  Director 
for  Operations  or  the  Executive 
Director's  designee,  as  appropriate,  shall 
serve  a  written  notice  of  violation  upon 
the  person  charged.  This  notice  may  be 
included  in  a  notice  issued  ptirsuant  to 
§  2.201  or  §  76.70(d)  of  this  chapter.  The 
notice  of  violation  shall  specify  the  date 
or  dates,  facts,  and  the  nature  of  the 
alleged  act  or  omission  with  which  the 
person  is  charged,  and  shall  identify 
specifically  the  particular  provision  or 
provisions  of  the  law,  rule,  regulation, 
license,  permit,  part  76  certificate  of 
compliance  or  compliance  plan,  or 
cease  and  desist  order  involved  in  the 
alleged  violation  and  must  state  the 
amount  of  each  proposed  penalty.  The 
notice  of  violation  shall  also  advise  the 
person  charged  that  the  civil  penalty 
may  be  paid  in  the  amount  specified 
therein,  or  the  proposed  imposition  of 
the  civil  penalty  may  be  protested  in  its 
entirety  or  in  part,  by  a  written  answer, 
either  denying  the  violation  or  showing 
extenuating  circumstances.  The  notice 
of  violation  shall  advise  the  person 
charged  that  upon  foilure  to  pay  a  civil 
penalty  subsequently  determined  by  the 
Commission,  if  any,  unless 
compromised,  remitted,  or  mitigated,  be 
collected  by  civil  action,  pursuant  to 
Section  234c  of  the  Act.  ' 


(d)  If  the  person  charged  with 
violation  files  an  answer  to  the  notice  of 
violation,  the  Executive  Director  for 
Operations  or  the  Executive  Director's 
designee,  upon  consideration  of  the 
answer,  will  issue  an  order  dismissing 
the  proceeding  or  imposing,  mitigating, 
or  remitting  the  civil  penalty.  The 
person  charged  may,  within  twenty  (20) 
days  of  the  date  of  the  order  or  other 
time  specified  in  the  order,  request  a 
hearing. 

(g)  The  Executive  Director  for 
Operations  or  the  Executive  Director's 
designee,  as  appropriate  may 
compromise  any  civil  penalty,  subject  to 
the  provisions  of  §  2.203. 

(h)  If  the  civil  penalty  is  not 
compromised,  or  is  not  remitted  by  the 
Executive  Director  for  Operations  or  the 
Executive  Director's  designee,  as 
appropriate,  the  presiding  officer,  or  the 
Commission,  and  if  payment  is  not 
made  within  ten  (10)  days  following 
either  the  service  of  the  order  described 
in  paragraph  (c)  or  (f)  of  this  section,  or 
the  expiration  of  the  time  for  requesting 
a  hearing  described  in  paragraph  (d)  of 
this  section,  the  Executive  Director  for 
Operations  or  the  Executive  Director's 
desi^ee,  as  appropriate,  may  refer  tbs 
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matter  to  the  Attorney  General  for 
collection. 


PART  4&-D0MESTIC  LICENSING  OF 
SOURCE  MATERIAL 

4.  The  authority  citation  for  part  40  is  \ 
revised  to  read  as  follows: 

Authority:  Sees.  62,  63.  64,  65,  81. 161, 
182, 183, 186, 68  Stat.  932,  933,  935.  948, 
953,  954,  955.  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-«04,  92  Stat.  3033.  as 
amended.  3039,  see.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2),  2092,  2093, 
2094,  2095,  2111,  2113,  2114.  2201.  2232, 
2233,  2236,  2282);  sec.  274,  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C  2021);  sees.  201,  as 
amended,  202,  206,  88  Stat.  1242,  as 
amended.  1244, 1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  275, 92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415.  96  Stat.  2067  (42  U.S.C. 
2022);  sec.  193, 104  Stat.  2835,  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321, 1321-349 
(42  U.S.C.  2243). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  see.  lOigiZ  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122, 
68  Stat.  939  (42  U.S.C  2152).  Section  40.46 
also  issued  under  sec.  184, 68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187, 68  Stat.  955  (42  U.S.C. 
2237). 

5.  hi  §  40.4,  the  term  "Corporation"  is 
added  in  alphabetical  order  to  read  as 
follows: 

f40.4    Definitions. 

•  *        •        *        * 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  or  its 
successor,  a  Corporation  that  is 
authorized  by  statute  to  lease  the 
gaseous  diffusion  enrichment  plants  in 
Paducah,  Kentucky,  and  Piketon,  Ohio, 
from  the  Department  of  Energy,  or  any 
person  authorized  to  operate  one  or  both 
of  the  gaseous  di^sion  plants,  or  other 
facilities,  pursuant  to  a  plan  for  the 
privatization  of  USEC  that  is  approved 
by  the  President. 

*  »        »        »        * 

6.  A  new  §  40.38  is  added  to  read  as 
follows: 

f40^   Ineligibility  of  certain  appUcant*. 

A  license  may  not  be  issued  to  the 
Corporation  if  the  Commission 
determines  that: 

(a)  The  Corporation  is  owned, 
controlled,  or  dominated  by  an  alien,  a 
foreign  corporation,  or  a  foreign 
government;  or 

(b)  The  issuance  of  such  a  hcense 
would  be  inimical  to — 

(1)  The  common  defense  and  security 
of  the  United  States;  or 

(2)  The  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 


PART  70-OOMESTIC  UCENSINQ  OF 
SPEaAL  NUCLEAR  MATERIAL 

7.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Audiority:  Sees.  51.  53, 161, 182. 183.  68 
Stat.  929,  930.  948.  953.  954,  as  amended, 
sec  234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282.  2297f); 
sees.  201.  as  amended,  202,  204,  206,  88  Stat. 
1242,  as  amended,  1244, 1245, 1246  (42 
U.S.C.  5841,  5842,  5845,  5846);  see.  193, 104 
Stat.  2835  as  amended  by  Pub.  L.  104-134, 
110  Stat.  1321, 1321-349  (42  U.S.C.  2243). 

Sections  70.1  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L  97-425. 96  Stat. 
2232.  2241  (42  U.S.C  10155, 10161).  SecUon 
70.7  also  issued  under  Pub.  L.  95-601.  sec. 
10. 92  Stat.  2951  (42  U.S.C  5851).  Section 
70.21(g)  also  issued  under  sec.  122.  68  Stat. 
939  (42  U.S.C  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L.  93-377,  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  see.  184.  68  Stat.  954. 
as  amended  (42  U.S.C.  2234).  Section  70.61 
also  issued  under  sees.  186, 187,  68  Stat.  955 
(42  U.S.C.  2236,  2237).  SecUon  70.62  also 
issued  under  see.  108, 68  Stat.  939,  as 
amended  (42  U.S.C  2138). 

8.  In  §  70.1,  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

{70.1    Purpose. 

•  •        »        •        * 

(e)  As  provided  in  the  Atomic  Energy 
Act  of  1954,  as  amended,  the  regulations 
in  this  part  establish  requirements, 
procedures,  and  criteria  for  the  issuance 
of  licenses  to  uranium  enrichment 
facilities. 

9.  In  §  70.4.  the  term  "Corporation"  is 
added  in  alphabetical  order  to  read  as 
follows: 

{70.4    Definitions. 

***** 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  or  its 
successor,  a  Corporation  that  is 
authorized  by  statute  to  lease  the 
gaseous  diffusion  enrichment  plants  in 
Paducah,  Kentucky,  and  Piketon,  Ohio, 
from  the  Department  of  Energy,  or  any 
person  authorized  to  operate  one  or  both 
of  the  gaseous  diffusion  plants,  or  other 
facilities,  pursuant  to  a  plan  for  the 
privatization  of  USEC  that  is  approved 
by  the  President. 

*  *        •        •        »  ■ 

10.  A  new  §  70.40  is  added  to  read  as 
follows: 

{70.40    ineligibility  of  certain  applicants. 

A  license  may  not  be  issued  to  the 
Corporation  if  the  Commission 
determines  that: 

(a)  The  Corporation  is  owned, 
controlled,  or  dominated  by  an  alien,  a 
foreign  corporation,  or  a  foreign 
government;  or 

(b)  The  issuance  of  such  a  license 
would  be  inimical  to — 


(1)  The  common  defense  and  security 
of  the  United  States;  or 

(2)  The  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

11.  The  authority  citation  for  part  76 
is  revised  to  read  as  follows: 

Authority:  Sees.  161, 68  Stat.  948,  as 
amended,  sees.  1312, 1701.  ac  amended.  106 
Stat.  2932.  2951.  2952.  2953. 110  Stat  1321- 
349.  (42  U.S.C  2201.  2297b-ll.  2297f):  sees. 
201.  as  amended,  204,  206,  88  Stat.  1244, 
1245, 1246  (42  U.S.C.  5841.  5842.  5845, 
5846);  sec.  234(a),  83  Stat.  444,  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321, 1321-349 
(42  U.S.C  2243(a)). 

Sec.  76.7  also  issued  under  Fhib.  L  95-601 , 
sec.  10,  92  Stat.  2951  (42  U.S.C  5851).  Sec. 
76.22  is  also  issued  under  see.  193(f),  as 
amended.  104  Stat.  2835.  as  amended  by  Pub. 
L.  104-134.  110  Stat.  1321,  1321-349  (42 
U.S.C.  2243(0).  See.  76,35(j)  also  issued 
under  sec.  122,  68  Stat  939  (42  U.S.C  2152). 

12.  In  §  76.4.  the  term  "Corporation" 
is  revised  to  read  as  follows  and  the 
term  "Uranium  enrichment  plant"  is 
removed: 

{76.4    Definitions. 

*        *        *        •        • 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  or  its 
successor,  a  Corporation  that  is 
authorized  by  statute  to  lease  the 
gaseous  diffusion  enrichment  plants  in 
Paducah.  Kentucky,  and  Piketon,  Ohio, 
from  the  Department  of  Energy,  or  any 
p)erson  authorized  to  operate  one  or  both 
of  the  gaseous  diffusion  plants,  or  other 
facilities,  pursuant  to  a  plan  for  the 
privatization  of  USEC  that  is  approved 
by  the  President. 
***** 

13.  hi  §  76.10,  paragraph  (b)  is  revised 
to  read  as  follows: 

{76.10    Deliberats  misconCMcL 


(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance  with  the  procedures  in  10 
CFR  part  2.  subpart  B. 

14.  In  §  76.21.  paragraph  (b)  is  revised 
to  read  as  follows: 

{76.21    Cartiflcate  requirwl. 

***** 

(b)  For  the  purposes  of  §§  30.41 , 
40.51,  and  70.42  of  this  chapter,  the 
Corporation  shall  be  authorized  to 
receive,  and  licensees  shall  be 
authorized  to  transfer  to  the 
Corporation,  byproduct  material,  source 
material,  or  special  nuclear  material  to 
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the  extent  permitted  under  the 
certificate  of  compliance  issued,  and/or 
the  compliance  plan  approved,  pursuant 
to  this  part. 

15.  A  new  §  76.22  is  added  to  read  as 
follows: 

178.22    IneHgibHity  of  certain  applicants. 
A  certificate  of  compliance  may  not 
be  issued  to  the  Corporation  if  the 
Commission  determines  that: 

(a)  The  Corporation  is  owned, 
controlled,  or  dominated  by  an  alien,  a 
foreign  corporation,  or  a  foreign 
government;  or 

(b)  The  issuance  of  such  a  certificate 
of  compliance  would  be  inimical  to — 

(1)  The  common  defense  and  security 
of  the  United  States;  or 

(2)  The  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

16.  Section  76.31  is  revised  to  read  as 
foltows: 

§76.31    Psftodlc  appUcation  requirement 

The  Corporation  shall  periodically 
apply  to  the  Commission  for  a  certificate 
of  compliance,  in  accordance  with 
§  76.36,  on  or  before  April  15  of  the  year 
specified  in  an  existing  certificate  of 
compliance  as  determined  by  the 
Commission,  but  not  less  frequently 
than  every  5  years. 

17.  In  §  76.35,  paragraph  (n)  is  revised 
to  read  as  follows: 

f  76.35   Contents  of  initial  application. 


(n)  A  description  of  the  funding 
program  to  be  established  to  ensure  that 
funds  will  be  set  aside  and  available  for 
those  aspects  of  the  ultimate  disposal  of 
waste  and  depleted  uraniimi, 
decontamination  and  decommissioning, 
relating  to  the  gaseous  diffusion  plants 
leased  to  the  Corporation  by  the 
Department  of  Energy,  which  are  the 
financial  responsibility  of  the 
Corporation.  -The  Corporation  shall 
establish  financial  surety  arrangements 
to  ensure  that  sufficient  funds  will  be 
available  for  the  ultimate  disposal  of 
waste  and  depleted  uranium,  and 
decontamination  and  decommissioning 
activities  which  are  the  financial 
responsibility  of  the  Corporation.  The 
funding  mechanism,  such  as 
prepayment,  surety,  insurance,  or 
external  sinking  fund,  must  ensure 
availability  of  funds  for  any  activities 
which  are  required  to  be  completed  both 
before  or  after  the  return  of  the  gaseous 
diffusion  facilities  to  the  Department  of 
Energy  in  accordance  with  the  lease 
between  the  Department  and  the 
Corporation.  The  funding  program  must 
contain  a  basis  for  cost  estimates  used 
to  establish  funding  levels  and  must 


contain  means  of  adjusting  cost 
estimates  and  associated  hmding  levels 
over  the  duration  of  the  lease.  The 
funding  program  need  not  address 
funding  for  those  aspects  of 
decontamination  and  decommissioning 
of  the  gaseous  diffusion  plants  assigned 
to  the  Department  of  Energy  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  Corporation  should  address  the 
adequacy  of  the  financing  mechanism 
selected  in  its  periodic  application  for 
certification. 

18.  In  §  76.36,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§76.36    Renewals. 

(a)  After  issuance  by  the  Commission 
of  the  initial  certificate  of  compliance 
and/or  an  approved  compliance  plan, 
the  Corporation  shall  file  periodic 
applications  for  renewal,  as  required  by 
§76.31. 
***** 

19.  Section  76.43  is  revised  to  read  as 
follows: 

§  76.43    Date  for  decision. 

The  Director  will  render  a  decision  on 
an  application  within  6  months  of  the 
receipt  of  the  application  unless  the 
Director  alters  the  date  for  decision  and 
publishes  notice  of  the  new  date  in  the 
Federal  Register. 

20.  In  §  76.45,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  76.45    Application  for  amendment  of 
certificate. 

(a)  Contents  of  amendment 
application.  In  addition  to  the 
application  for  certification  submitted 
pursuant  to  §  76.31,  the  Corporation 
may  at  any  time  apply  for  amendment 
of  the  certificate  to  cover  proposed  new 
or  modified  activities.  The  amendment 
application  should  contain  sufficient 
information  for  the  Director  to  make 
findings  of  compliance  or  acceptability 
for  the  proposed  activities  as  required 
for  the  original  certificate. 
***** 

21.  Section  76.55  is  revised  to  read  as 
follows: 

§76.55   Timely  renewal. 

In  any  case  in  which  the  Corporation 
has  timely  filed  a  sufficient  application 
for  a  certificate  of  compliance,  the 
existing  certificate  of  compliance  or 
approved  c^ompliance  plan  does  not 
expire  until  the  application  for  a 
certificate  of  compliance  has  been 
finally  determined  by  the  NRC.  For 
purposes  of  this  rule,  a  sufficient 
application  is  one  that  addresses  all 
elements  of  §  76.36. 

22.  In  §  76.60,  paragraphs  (c)(1)  and 
(d)(1)  are  removed  and  reserved  and 


paragraph  (i)  is  revised  to  read  as 
follows: 


§76.60 

app«y. 


Regulatory  requirements  which 


(i)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
95,  "Security  Facility  Approval  and 
Safegueirding  of  National  Security 
Information  and  Restricted  E)ata,"  as 
specified  in  subpart  E  to  this  part. 

23.  In  §  76.66,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  76.66    Expiration  and  termination  of 
certificates. 

***** 

(c)  If  the  Corporation  does  not  submit 
a  renewal  application  imder  §  76.36,  the 
Corporation  shall,  on  or  before  the 
expiration  date  specified  in  the  existing 
certificate,  terminate  operation  of  the 
gaseous  diffusion  plants. 

24.  In  §  76.68,  paragraph  (1|)  is  revised 
to  read  as  follows: 

§  76.68    Plant  cluinges. 

***** 

(b)  To  ensure  that  the  approved 
application  remains  current  with 
respect  to  the  actual  site  description  and 
that  the  plant's  programs,  plans, 
policies,  and  operations  are  in  place,  the 
■Corporation  shall  submit  revised  pages 
to  the  approved  application  and  safety 
analysis  report,  marked  and  dated  to 
indicate  each  change.  The  Corporation 
shall  evaluate  any  as-found  conditions 
that  do  not  agree  with  the  plant's 
programs,  plans,  policies,  and 
operations  in  accordance  with 
paragraph  (a)  of  this  section.  These 
revisions  must  be  submitted  before 
April  15  of  each  calendar  year,  or  at  a 
shorter  interval  as  may  be  specified  in 
the  certificate.  If  a  renewal  application 
for  a  certificate  is  filed  in  accordance 
with  §  76.36  of  this  part,  the  revisions 
shall  be  incorporated  into  the 
application. 
*        •        *        *        • 

25.  In  §  76.72.  paragraph  (d)  is  revised 
to  read  as  follows: 

§  76.72    Macellaneous  procedure!  mattert. 

***** 

(d)  The  procedures  set  forth  in  10  CFR 
2.205,  and  in  10  CFR  part  2,  subpart  G, 
will  be  applied  in  connection  with  NRC 
action  to  impose  a  civil  penalty 
pursuant  to  Section  234  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  or 
Section  206  of  the  Energy 
Reorganization  Act  of  1974  and  the 
implementing  regulations  in  10  CFR 
part  21  (Reporting  of  Defects  and 
Noncompliance),  as  authorized  by 
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Section  1312(e)  of  the  Atomic  Energy 
Act  of  1954,  as  amended; 

***** 

26.  In  §  76.76.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§76.76    BacMitting. 

(a)  *  *  *  . 

(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  a  systematic  and 
documented  analysis  pursuant  to 
paragraph  (b)  of  this  section  for  backfits 
which  it  seeks  to  impose. 
***** 

27.  Section  76.111  is  revised  to  read 
as  follows: 

§  76.1 1 1    Physical  security,  material  control 
and  accounting,  and  protection  of  certain 
information. 

Nuclear  Regulatory  Commission 
regulations  that  will  be  used  for 
certiflcation  of  the  Corporation  ^  for 
physical  security  and  material  control 
and  accounting  are  contained  in  title  10 
of  the  Code  of  Federal  Regulations  as 
described  in  this  subpart.  The 
regulations  referenced  in  this  subpart 
contain  requirements  for  physical 
security  and  material  control  and 
accounting  for  formula  quantities  of 


2  For  the  purpose  of  this  subpart,  the  terms 
"licensee"  or  "license"  used  in  parts  70,  73.  and  74 
of  this  chapter,  mean,  respectively,  the  Corporation, 
or  the  certificate  of  compliance  or  approved 
compliance  plan. 


Strategic  special  nuclear  material 
(Category  I),  special  nuclear  material  of 
moderate  strategic  significance 
(Category  II).  and  special  nuclear 
material  of  low  strategic  significance 
(Category  m),  and  for  protection  of 
Restricted  Data,  National  Security 
Information.  Safeguards  Information, 
and  information  designated  by  the  U.S. 
Department  of  Energy  as  Unclassified 
Controlled  Nuclear  Information. 

28.  In  §  76.113,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  76. 1 1 3    Formula  quantities  of  strategic 
speciai  nuclear  ntatsriai— Category  I. 

*        •        •        *        • 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  formula  quantity  of 
strategic  special  nuclear  material 
(Category  I)  are  contained  in  §  73.21  of 
this  chapter.  Information  designated  by 
the  U.S.  Department  of  Energy  as 
Unclassified  Controlled  Nuclear 
Information  must  be  protected  at  a  level 
equivalent  to  that  accorded  Safeguards 
Information. 


29.  Section  76.131  is  revised  to  read 
as  follows: 

$76,131    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of: 


(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Title  II  of  the  Enei^ 
Reorganization  Act  of  1974,  as 
amended; 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  234  of 
the  Atomic  Energy  Act  of  1954.  as 
amended,  or  under  Section  1312(e)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  Section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  for  violations  of: 

(1)  Sections  53.  57,  62.  63,  81,  82, 101. 
103, 104. 107. 109,  or  1701  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 

(2)  Section  206  of  the  Energy 
Reorganization  Act; 

(3)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(i)  of  this  section; 

(4)  Any  term,  condition,  or  limitation 
of  any  certificate  of  compliance  or 
approved  compliance  plan  issued  under 
the  sections  specified  in  paragraph 
(b)(1)  of  this  section. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February,  1997. 

For  the  Nuclear  Regulatory  Conunission. 
John  C.  Hoyie, 
Secretary  of  the  Commission. 
(FR  Doc.  97-3467  Filed  2-11-97;  8:45  am) 
BMAJNO  OOOt  rsM-ei^ 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 40. 70.  and  76 

MN  3150nAF56 

USEC  Privatization  Act  Certification 
and  Licensing  of  Uranium  Enrichment 
Facilities 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  concerning  the 
certification  and  licensing  of  uranium 
enrichment  facilities  to  conform  to 
changes  made  to  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  by  the 
USEC  Privatization  Act  legislation. 
Although  the  principal  effect  of  this 
legislation  is  to  direct  the  Board  of 
Directors  of  the  United  States 
Enrichment  Corporation  (USEC)  to  sell 
the  assets  of  the  USEC  to  a  private  sector 
entity,  this  legislation  also  amended  the 
Act  with  respect  to  NRC  certification  of 
gaseous  diffusion  plants  leased  by  USEC 
and  the  licensing  of  atomic  vapor  laser 
isotope  separation  (AVLIS)  tec^ology. 
USEC  is  responsible  for  the  operation  of 
the  two  gaseous  diffusion  plants  and  the 
development  of  the  AVLIS  technology. 

The  legislation  requires  that  AVLIS 
uraniimi  enrichment  facilities  be 
licensed  subject  to  the  provisions  of  the 
Act  pertaining  to  source  material  and 
special  nuclear  material  rather  than 
under  the  provisions  pertaining  to-a 
production  facility;  provides  for  the 
issuance  of  civil  penalties  to  USEC  or  its 
successor  for  failure  to  comply  with 
regulatory  requirements  governing  the 
operation  of  gaseous  diffusion  plants; 
prohibits  issuance  of  a  license/ 
certificate  to  the  Corporation  or  its 
successor  if  it  is  owned,  controlled,  or 
dominated  by  an  alien,  a  foreign 
corporation,  or  a  foreign  government,  or 
its  issuance  would  be  inimical  to  the 
common  defense  and  security  of  the 
United  States  or  to  the  maintenance  of 
■  reliable  and  economical  domestic 
source  of  enrichment  services;  and 
eliminates  the  annual  requirement  that 
the  Commission  certify  that  USEC  or  its 
successor  is  in  compliance  with  NRC 
regulations.  The  Commission  may 
determine  how  fiequently  USEC  or  its 
successor  must  submit  a  recertification 
applicadon  to  the  NRC.  provided  that 
the  NRC  recertify  USEC's  or  its 
successor's  compliance  with  its 
regulations  not  less  frequently  than 
every  five  years.  The  proposed  changes 
to  the  regulations  bring  10  CFR  parts  2, 


40,  70,  and  76  into  conformance  with 

the  USEC  Privatization  Act. 

DATES:  Comments  on  the  proposed  rule 

must  be  received  on  or  before  March  14, 

1997. 

ADDRESSES:  Mail  written  comments  to: 

The  Secretary,  U.S.  Nuclear  Regulatory 

Commission,  Washington,  DC  20555- 

0001.  ATTN:  Docketing  and  Service 

Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  MD,  between 
7:30  a.m.  and  4:15  p.m.  on  Federal 
workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electric  Assess  in  the 
Supplementary  Information  Section. 

Copies  of  comments  received  may  be 
examined  or  copied  for  a  fee,  at  the  NRC 
Public  Document  Room,  2120  L  Street 
NW.  (Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.W.  Nilsen,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6209. 

SUPPl£MENTARY  MFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  this  issue  of  the 
Federal  Register. 

Procedural  Background 

The  NRC  considers  this  action 
noncontroversial  and  routine  because  it 
implements  specific  statutory 
requirements  (Public  Law  104-134). 
Therefore,  we  are  publishing  this 
proposed  rule  concurrently  as  a  direct 
final  rule  in  this  issue  of  the  Federal 
Register.  The  direct  final  rule  will 
become  effective  on  April  14, 1997. 

However,  if  the  NRC  receives 
significant  adverse  comments  by  March 
14, 1997,  the  NRC  will  withdraw  the 
direct  final  rule  and  address  the 
significant  adverse  conunents  received 
in  response  to  the  revisions.  Any 
significant  adverse  comments  will  be 
addressed  in  a  subsequent  final  rule  on 
this  proposal.  Absent  significant 
modifications  to  the  proposed  revisions 
requiring  republication,  the  NRC  will 
not  initiate  a  second  comment  period  on 
this  action. 

Electronic  Access 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  (BBS)  on  FedWorld.  The 
Bulletin  Board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet.  Background 


documents  on  the  rulemaking  are  also 
available,  as  practical,  for  dov^rnloading 
and  viewing  on  the  Bulletin  Board. 

If  using  a  personal  computer  and 
modem,  the  NRC  rulemaking  subsystem 
on  FedWorld  can  be  accessed  directly 
by  dialing  the  toll  firee  number  (800) 
303-9672.  Conununication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8.1).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC 
rulemaking  subsystem  can  then  be 
accessed  by  selecting  the  "Rules  Menu" 
option  from  the  "NRC  Main  Menu." 
Users  will  find  the  "FedWorid  Online 
User's  Guides"  particularly  helpful. 
Many  NRC  subsystems  and  data  bases 
also  have  a  "Help/Information  Center" 
option  that  is  tailored  to  the  particular 
subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
(703)  321-3339,  or  by  using  Telnet  via 
Internet:  fedworld.gov.  If  using  (703) 
321-3339  to  contact  FedWorid,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems." 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld 's  main  menu,  you 
may  retvun  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems,  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  Menu.  Although 
you  will  be  able  to  download 
dociunents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FedWorid  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  available.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  also  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP,  that  mode  only  provides 
access  for  dovmloading  files  and  does 
not  display  the  NRC  Rules  Menu. 


UMI 


Federal  Register  /  Vol.  62,  No.  29  /  Wednesday.  February  12.  1997  /  Proposed  Rules 


6673 


For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC,  Washington,  DC  20555-0001, 
telephone  (301)  415-5780;  e-mail 
AXD3@nrc.gov. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination. 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  40 

Government  contracts.  Hazardous 
materials  transportation.  Nuclear 
materials,  Reporting  and  recordkeeping 
requirements.  Source  material, 
Uranium. 

10  CFR  Part  70 

Hazardous  materials  transportation, 
Material  control  and  accounting. 
Nuclear  materials.  Packaging  and 
containers,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment, 
Security  measures.  Special  nuclear 
material. 

10  CFR  Part  76 

Certification,  Criminal  penalties. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Security 
measiues,  Special  nuclear  material, 
Uraniiun  enrichment  by  gaseous 
di^sion.  * 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  Commission  is  adopting  the 
following  amendments  to  10  CFR  parts 
2,  40,  70,  and  76. 

PART  2— RULES  OF  PRACTICE  FOR 
OOMESTIC  LICENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161, 181, 68  Stat.  948, 
953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended,  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62,  63,  81, 103, 104, 105.  68  Stat.  930,  932, 
933, 935, 936,  937,  938,  as  amended  (42 
U.S.C.  2073,  2092,  2093.  2111,  2133,  2134, 
2135);  sec.  114(f),  Pub.  L  97-425,  96  Stat. 
2213,  as  amended  (42  U.S.C.  10134(f));  sec. 
102,  Pub.  L  91-190, 83  Stat.  853,  as  amended 
(42  U.S.C  4332);  sec.  301,  88  Stat.  1248  (42 


U.S.C.  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102, 103. 
104, 105, 183, 189,  68  Stat.  936.  937,  938, 
954.  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135.  2233.  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161b,  I,  o,  182, 186,  234, 
68  Stat.  948-951,  955,  83  Stat.  444.  as 
amended  by  Pub.  L.  104-134. 110  Stat.  1321, 
1321-349,  as  amended  (42  U.S.C.  2201  (b), 
(I),  (o),  2236,  2282);  sec.  206,  88  Stat  1246  (42 
U.S.C.  5846).  Sections  2.600-2.606  also 
issued  under  sec.  102,  Pub.  L.  91-190.  83 
Stat.  853,  as  amended  (42  U.S.C.  4332). 
Sections  2.700a,  2.719  also  issued  under  5 
U.S.C.  554.  Sections  2.754.  2.760.  2.770. 
2.780  also  issued  under  5  U.S.C.  557.  Section 
2.764  and  Table  lA  of  Appendix  C  also 
issued  under  sees.  135, 141,  Pub.  L.  97-425, 
96  Stat.  2232,  2241  (42  U.S.C.  10155, 10161). 
Section  2.790  also  issued  under  sec.  103, 68 
Stat.  936,  as  amended  (42  U.S.C.  2133)  and 
5  U.S.C.  552.  Sections  2.800  and  2.808  also 
issued  under  5  U.S.C.  553.  Section  2.809  also 
issued  under  5  U.S.C.  553  and  sec.  29,  Pub. 
L.  85-256,  71  Stat.  579,  as  amended  (42 
U.S.C.  2039).  Subpart  K  also  issued  under 
sec.  189,  68  Stat.  955  (42  U.S.C.  2239);  sec. 
134,  Pub.  L.  97-425,  96  Stat.  2230  (42  U.S.C. 
10154).  Subpart  L  also  issued  under  sec.  189. 
68  Stat.  955  (42  U.S.C.  2239).  Appendix  A 
also  issued  under  sec.  6,  Pub.  L.  91-560, 84 
Stet.  1473  (42  U.S.C.  2135).  Appendix  B  also 
issued  under  sec.  10,  Pub.  L.  99-240,  99  Stat. 
1842  (42  U.S.C.  2021b  et  seq.]. 

2.  In  §  2.200,  paragraph  (a)  is  revised 
to  read  as  follows: 

§2200    Scope  of  sut)part 

(a)  This  subpart  prescribes  the 
procedures  in  cases  initiated  by  the 
staff,  or  upon  a  request  by  any  person, 
to  impose  requirements  by  order,  or  to 
modify,  suspend,  or  revoke  a  license,  or 
to  take  other  action  as  may  be  proper, 
against  any  person  subject  to  the 
jurisdiction  of  the  Commission. 
However,  with  regard  to  the  holder  of  a 
part  76  certificate  of  compliance  or 
compliance  plan,  except  for  civil 
penalty  procedures  in  this  subpart,  the 
applicable  procedures  are  set  forth  in 
§  76.70  of  this  chapter. 
*        *        *        •        • 

3.  In  §  2.205,  paragraphs  (a),  (d),  (g) 
and  (h)  are  revised  to  read  as  follows: 

12.205    CivU  pMiaMos. 

(a)  Before  instituting  any  proceeding 
to  impose  a  civil  penalty  under  section 
234  of  the  Act,  the  Executive  Director 
for  Operations  or  the  Executive 
Director's  designee,  as  appropriate,  shall 
serve  a  written  notice  of  violation  upon 
the  person  charged.  This  notice  may  be 
included  in  a  notice  issued  pursuant  to 
§  2.201  or  §  76.70(d)  of  this  chapter.  The 
notice  of  violationishall  specify  the  date 
or  dates,  facts,  and  the  nature  of  the 
alleged  act  or  omission  with  which  the 
person  is  charged,  and  shall  identify 


specifically  the  particular  provision  or 
provisions  of  the  law,  rule,  regulation, 
license,  permit;  Part  76  certificate  of 
compliance  or  compliance  plan,  or 
cease  and  desist  order  involved  in  the 
alleged  violation  and  must  state  the 
amount  of  each  proposed  penalty.  The 
notice  of  violation  shall  also  advise  the 
person  charged  that  the  civil  fwnalty 
may  be  paid  in  the  amount  specified 
therein,  or  the  proposed  imposition  of 
the  civil  penalty  may  be  protested  in  its 
entirety  or  in  part,  by  a  written  answer, 
either  denying  the  violation  or  showing 
extenuating  circumstances.  The  notice 
of  violation  shall  advise  the  person 
charged  that  upon  failure  to  pay  a  civil 
penalty  subsequently  determined  by  the 
Commission,  if  any,  unless 
compromised,  remitted,  or  mitigated,  be 
collected  by  civil  action,  pursuant  to 
section  234c  of  the  Act. 

•  •        *        *        • 

(d)  If  the  person  charged  with 
violation  files  an  answer  to  the  notice  of 
violation,  the  Executive  Director  for 
Operations  or  the  Executive  Director's 
designee,  upon  consideration  of  the 
answer,  will  issue  an  order  dismissing 
the  proceeding  or  imposing,  mitigating, 
or  remitting  the  civil  penalty.  The 
person  charged  may,  within  twenty  (20) 
days  of  the  date  of  the  order  or  other 
time  specified  in  the  order,  request  a 
hearing. 

•  •        •        •        • 

(g)  The  Executive  Director  for 
Operations  or  the  Executive  Director's 
designee,  as  appropriate,  may 
compromise  any  civil  penalty,  subject  to 
the  provisions  of  §  2.203. 

(h)  If  the  civil  penahy  is  not 
compromised,  or  is  not  remitted  by  the 
Executive  Director  for  Operations  or  the 
Executive  Director's  designee,  as 
appropriate,  the  presiding  officer,  or  the 
Commission,  and  if  payment  is  not 
made  within  ten  (10)  days  following 
either  the  service  of  the  order  described 
in  paragraph  (c)  or  (0  of  this  section,  or 
the  expiration  of  the  time  for  requesting 
a  hearing  described  in  paragraph  (d)  of 
this  section,  the  Executive  Director  for 
Operations  or  the  Executive  Director's 
designee,  as  appropriate,  may  refer  the 
matter  to  the  Attorney  General  for 
collection. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

4.  The  authority  citation  for  Part  40  is 
revised  to  read  as  follows: 

Authority:  Sees.  62.  63.  64,  65.  81. 161, 
182.  183. 186.  68  Stat.  932,  933,  935,  948, 
953.  954.  955.  as  amended,  sees.  lle(2),  83, 
84.  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended.  3039,  sec.  234, 83  Stat.  444,  as 
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amended  (42  U.S.C.  2014(e)(2).  2092.  2093, 
2094,  2095.  2111.  2113.  2114,  2201.  2232. 
2233.  2236,  2282);  sec  274,  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C  2021);  sees.  201.  as 
amended,  202.  206,  88  Stat.  1242.  as 
amended.  1244, 1246  (42  U.S.C.  5841,  5842, 
5846):  sec.  275,  92  Stat.  3021.  as  amended  by 
Pub.  L.  97-415,  96  Stat.  2067  (42  U.S.C 
2022);  sec.  193, 104  Stat.  2835.  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321, 1321-349 
(42  U.S.C.  2243). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10.  92  Stat  2951  (42  U.S.C  5851). 
Section  40.31(g)  also  issued  under  sec.  122. 
68  Stat.  939  (42  U.SC  2152).  Section  40.46 
also  issued  under  sec.  184, 68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187. 68  Stat.  955  (42  U.S.C. 
2237). 

5.  In  §  40.4.  the  term  "Corporation"  is 
added  in  alphabetical  order  to  read  as 
follows: 

}40.4    Dcflnitiofls. 

•        •        •        •        • 

Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  or  its 
successor,  a  Corporation  that  is 
authorized  by  statute  to  lease  the 
gaseous  diflusion  enrichment  plants  in 
Paducah.  Kentucky,  and  Piketon,  Ohio, 
fipom  the  Department  of  Energy,  or  any 
person  authorized  to  operate  one  or  both 
of  the  gaseous  diffusion  plants,  or  other 
faciUties,  pursuant  to  a  plan  for  the 
privatization  of  USEC  that  is  approved 
by  the  President. 

6.  A  new  §  40.38  is  added  to  read  as 
follows: 

f  40.38    iMMgibtllty  of  certain  applicants. 

A  license  may  not  be  issued  to  the 
Corporation  if  the  Commission 
determines  that: 

(a)  The  Corporation  is  owned, 
controlled,  or  dominated  by  an  alien,  a 
foreign  corporation,  or  a  foreign 
government;  or 

(b)  The  issuance  of  such  a  license 
would  be  inimical  to- 
ll) The  common  defense  and  security 

of  the  United  States;  or 

(2)  The  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

PART  70-OOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

7.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51.  53. 161. 182, 183. 68 
Stat.  929.  930.  948. 953.  954,  as  amended, 
sec.  234,  83  Stat.  444.  as  amended  (42  U.S.C 
2071.  2073.  2201,  2232,  2233.  2282.  2297f): 
sees.  201,  as  amended,  202,  204.  206,  88  Stat. 
1242.  as  amended,  1244. 1245. 1246  (42 
use  5841.  5842.  5845.  5846);  sec.  193. 104 
Stat.  2835  as  amended  by  Pub.  L.  104-134. 
no  Stat.  1321. 1321-349  (42  U.S.C.  2243). 


Sections  70.1  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155. 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601.  sec. 
10,  92  Stat.  2951  (42  U.S.C  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec  57d,  Pub.  L.  93-377, 88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  see.  184, 68  Stat.  954, 
as  amended  (42  U.S.C  2234).  Section  70.61 
also  issued  under  sees.  186, 187, 68  Stat.  955 
(42  U.S.C.  2236.  2237).  Section  70.62  also 
issued  under  sec.  108, 68  Stat.  939,  as 
amended  (42  U.S.C.  2138). 

8.  In  §  70.1,  a  new  paragraph  (e)  is 
added  to  read  as  follows: ' 

§70.1    Purpose. 

***** 

(e)  As  provided  in  the  Atomic  Energy 
Act  of  1954,  as  amended,  the  regulations 
in  this  part  establish  requirements, 
procedures,  and  criteria  for  the  issuance 
of  licenses  to  uranium  enrichment 
facilities. 

9.  In  §  70.4,  the  term  "Corporation"  is 
added  in  alphabetical  order  to  read  as 
follows: 

§70.4    Deflnltlons. 


Corporation  means  the  United  States 
Enrichment  Corporation  (USEC),  or  its 
successor,  a  Corporation  that  is 
authorized  by  statute  to  lease  the 
gaseous  di^sion  enrichment  plants  in 
Paducah,  Kentucky,  and  Piketon,  Ohio, 
from  the  Department  of  Energy,  or  any 
person  authorized  to  operate  one  or  both 
of  the  gaseous  diffusion  plants,  or  other 
facilities,  pursuant  to  a  plan  for  the 
privatization  of  USEC  that  is  approved 
by  the  President. 
***** 

10.  A  new  §  70.40  is  added  to  read  as 
follows: 

§70.40    IneHgibnityofcmlainappNoants. 

A  license  may  not  be  issued  to  the 
Corporation  if  the  Commission 
determines  that: 

(a)  The  Corporation  is  owned, 
controlled,  or  dominated  by  an  alien,  a 
foreign  corporation,  or  a  foreign 
government;  or 

(b)  The  issuance  of  such  a  license 
would  be  inimical  to — 

(1)  The  common  defense  and  security 
of  the  United  States;  or 

(2)  The  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

PART  76— CERTIFICATION  OF 
GASEOUS  DIFFUSION  PLANTS 

11.  The  authority  citation  for  part  76 
is  revised  to  read  as  follows: 

Authority:  Sees.  161.  68  Stat.  948,  as 
amended,  sees.  1312. 1701,  as  amended,  106 


Stat.  2932,  2951.  2952,  2953, 110  Stat.  1321- 
349.  (42  U.S.C.  2201,  2297b-ll,  2297f);  sees. 
201,  as  amended,  204,  206,  88  Stat.  1244, 
1245, 1246  (42  U.S.C.  5841,  5842,  5845. 
5846);  sec.  234(a),  83  Stat.  444,  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321, 1321-349 
(42  U.S.C.  2243(a)). 

See.  76.7  also  issued  under  Pub.  L.  95-601, 
sec.  10,  92  Stat.  2951  (42  U.S.C.  5851).  Sec. 
76.22  is  also  issued  under  sec.  193(f),  as 
amended.  104  Stat  2835,  as  amended  by  Pub. 
L.  104-134, 110  Stat.  1321. 1321-349  (42 
U.S.C  2243(f)).  Sec.  76.35(j)  also  issued 
under  sec.  122, 68  Stat.  939  (42  U.S.C  2152). 

12.  In  §  76.4,  the  term  "Corporation" 
is  revised  to  read  as  follows  and  the 
term  "Uranium  enrichment  plant"  is 
removed: 

§76.4    Definitions. 

***** 

Corporation  meansthe  United  States 
Enrichment  Corporation  (USEC),  or  its 
successor,  a  Corporation  that  is 
authorized  by  statute  to  lease  the 
gaseous  diffusion  enrichment  plants  in 
Paducah,  Kentucky,  and  Piketon,  Ohio, 
from  the  Department  of  Energy,  or  any 
person  authorized  to  operate  one  or  both 
of  the  gaseous  diffusion  plants,  or  other 
facilities,  pursuant  to  a  plan  for  the 
privatization  of  USEC  that  is  approved 
by  the  President. 
***** 

13.  In  §  76.10,  {jaragraph  (b)  is  revised 
to  read  as  follows: 

§70.10    Deliberate  misconduct 

***** 

(b)  A  person  who  violates  paragraph 
(a)(1)  or  (a)(2)  of  this  section  may  be 
subject  to  enforcement  action  in 
accordance'with  the  procedures  in  10 
CFR  part  2.  subpart  B. 
***** 

14.  In  §  76.21,  paragraph  (b)  is  revised 
to  read  as  follows: 

§70.21    Certiflcato  required. 

*  *  '      *  *  * 

(b)  For  the  purposes  of  §§  SO.41. 
40.51,  and  70.42  of  this  chapter,  the 
Corporation  shall  be  authorized  to 
receive,  and  licensees  shall  be 
authorized  to  transfer  to  the 
Corporation,  byproduct  material,  source 
material,  or  special  nuclear  material  to 
the  extent  permitted  under  the 
certificate  of  compliance  issued,  and/or 
the  compliance  plan  approved,  pursuant 
to  this  part. 

15.  A  new  §  76.22  is  added  to  read  as 
follows: 

§  70.22    Ineligibility  of  certain  applicants. 

A  certificate  of  compliance  may  not 
be  issued  to  the  Corporation  if  the 
Commission  determines  that: 

(a)  The  Corporation  is  owned, 
controlled,  or  dominated  by  an  alien,  a 
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foreign  corporation,  or  a  foreign 
government;  or 

(b)  The  issuance  of  such  a  certificate 
of  compliance  would  be  inimical  to — 

(1)  The  common  defense  and  security 
of  the  United  States;  or 

(2)  The  maintenance  of  a  reliable  and 
economical  domestic  source  of 
enrichment  services. 

16.  Section  76.31  is  revised  to  read  as 
follows: 

§  76.31    Periodic  application  requirement 

The  Corporation  shall  periodically 
apply  to  the  Commission  for  a  certificate 
of  compliance,  in  accordance  with 
§  76.36,  on  or  before  April  15  of  the  year 
specified  in  an  existing  certificate  of 
compliance  as  determined  by  the 
Commission,  but  not  less  frequently 
than  every  5  years. 

17.  In  §  76.35,  paragraph  (n)  is  revised 
to  read  as  follows: 

1 76.35   Contents  of  initial  application. 

•        •        *        *        • 

(n)  A  description  of  the  funding 
program  to  be  established  to  ensure  that 
funds  will  be  set  aside  and  available  for 
those  aspects  of  the  ultimate  disposal  of 
waste  and  depleted  uranium, 
decontamination  and  decommissioning, 
relating  to  the  gaseous  diffusion  plants 
leased  to  the  Corporation  by  the 
Department  of  Energy,  which  are  the 
financial  responsibility  of  the 
Corporation.  The  Corporation  shall 
establish  Bnancial  surety  arrangements 
to  ensure  that  sufficient  funds  will  be 
available  for  the  ultimate  disposal  of 
waste  and  depleted  lu^nium,  and 
decontamination  and  decommissioning 
activities  which  are  the  financial 
responsibility  of  the  Corporation.  The 
funding  mechanism,  such  as 
prepayment,  surety,  insurance,  or 
external  sinking  fund,  must  ensure 
availability  of  funds  for  any  activities 
which  are  required  to  be  completed  both 
before  or  after  the  return  of  the  gaseous 
diffusion  facilities  to  the  Department  of 
Energy  in  accordance  with  the  lease 
between  the  Department  and  the 
Corporation.  The  funding  program  must 
contain  a  basis  for  cost  estimates  used 
to  establish  funding  levels  and  must 
contain  means  of  adjusting  cost 
estimates  and  associated  fiinding  levels 
over  the  duration  of  the  lease.  The 
funding  program  need  not  address 
funding  for  those  as{>ects  of 
decontamination  and  decommissioning 
of  the  gaseous  diffusion  plants  assigned 
to  the  Department  of  Energy  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 
The  Corporation  should  address  the 
adequacy  of  the  financing  mechanism 
selected  in  its  periodic  application  for 
certification. 


18.  In  §  76.36,  the  section  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  76.36    Renewals. 

(a)  After  issuance  by  the  Commission 
of  the  initial  certificate  of  compliance 
and/or  an  approved  compliance  plan, 
the  Corporation  shall  file  periodic 
applications  for  renewal,  as  required  by 
§76.31. 

*  *        *        *        * 

19.  Section  76.43  is  revised  to  read  as 
follows: 

§  76.43    Date  for  decision. 

The  Director  will  render  a  decision  on 
an  application  within  6  months  of  the 
receipt  of  the  application  unless  the 
Director  alters  the  date  for  decision  and 
publishes  notice  of  the  new  date  in  the 
Federal  Register. 

20.  In  §  76.45,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  76.45    Application  for  amendment  of 
certificate. 

(a)  Contents  of  amendment 
application.  In  addition  to  the 
application  for  certification  submitted 
pursuant  to  §  76.31,  the  Corporation 
may  at  any  time  apply  for  amendment 
of  the  certificate  to  cover  proposed  new 
or  modified  activities.  The  amendment 
application  should  contain  sufficient 
information  for  the  Director  to  make 
findings  of  compliance  or  acceptability 
for  the  proposed  activities  as  required 
for  ihe  original  certificate. 
***** 

21.  Section  76.55  is  revised  to  read  as 
follows: 

$76.56    Timely  renewal. 

In  any  case  in  which  the  Corporation 
has  timely  filed  a  sufficient  application 
for  a  certificate  of  compliance,  the 
existing  certificate  of  compliance  or 
approved  compliance  plan  does  not 
expire  until  the  application  for  a 
certificate  of  compliance  has  been 
finally  determined  by  the  NRC.  For 
purposes  of  this  rule,  a  sufficient 
application  is  one  that  addresses  all 
elements  of  §  76.36. 

22.  In  §  76.60,  paragraphs  (c)(1)  and 
(d)(1)  are  removed  and  reserved  and 
paragraph  (i)  is  revised  to  read  as 
follows: 

§  76.60    Regulatory  requirements  wtiich 
apply. 

*  •        •        •        * 

(i)  The  Corporation  shall  comply  with 
the  applicable  provisions  of  10  CFR  part 
95,  "Security  Facility  Approval  and 
Safeguarding  of  National  Security 
Information  and  Restricted  Data,"  as 
specified  in  subpart  E  to  this  part. 


23.  In  §  76.66,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  76.66    Expiration  and  termination  of 
certificates. 


,  (c)  If  the  Corporation  does  not  submit 
a  renewal  application  under  §  76.36,  the 
Corporation  shall,  on  or  before  the 
expiration  date  specified  in  tbe  existing 
certificate,  terminate  operation  of  the 
gaseous  diffusion  plants. 

24.  In  §  76.68,  paragraph  (b)  is  revised 
to  read  as  follows: 

§76.68    Plant  clianges. 

***** 

(b)  To  ensure  that  the  approved 
application  remains  current  with 
respect  to  the  actual  site  description  and 
that  the  plant's  programs,  plans, 
policies,  and  operations  are  in  place,  the 
Corporation  shall  submit  revised  pages 
to  the  approved  application  and  safety 
analysis  report,  marked  and  dated  to 
indicate  each  change.  The  Corporation 
shall  evaluate  any  as-found  conditions 
that  do  not  agree  with  the  plant's 
programs,  plans,  policies,  and 
operations  in  accordance  with 
paragraph  (a)  of  this  section.  These 
revisions  must  be  submitted  before 
April  15  of  each  calendar  year,  or  at  a 
shorter  interval  as  may  be  s[>ecified  in 
the  certificate.  If  a  renewal  application 
for  a  certificate  is  filed  in  accordance 
with  §  76.36  of  this  part,  the  revisions 
shall  be  incorporated  into  the 
application. 
•        •        •        *        * 

25.  In  §  76.72.  paragraph  (d)  is  revised 
to  read  as  follows: 

§76.72    Miscellaneous  procedursi  matters. 


(d)  The  procedures  set  forth  in  10  CFR 
2.205,  and  in  10  CFR  part  2,  subpart  G, 
will  be  applied  in  connection  with  NRC 
action  to  impose  a  civil  penalty 
pursuant  to  Section  234  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  or 
Section  206  of  the  Energy 
Reorganization  Act  of  1974  and  the 
implementing  regulations  in  10  CFR 
part  21  (Reporting  of  Defects  and 
Noncompliance),  as  authorized  by 
Section  1312(e)  of  the  Atomic  Energy 
Act  of  1954.  as  amended; 
***** 

26.  In  §  76.76.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§76.76    Backfitting. 

(a)*   *   * 

(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  Commission 
shall  require  a  systematic  and 
documented  analysis  pursuant  to 
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paragraph  (b)  of  this  section  for  backfits 
which  it  seeks  to  impose. 

***** 

27.  Section  76.111  is  revised  to  read 
as  follows: 

§  76.1 11    Physical  security,  material  control 
and  accounting,  and  protection  of  certain 
information. 

Nuclear  Regulatory  Commission 
regulations  that  will  be  used  for 
certification  of  the  Corporation  ^  for 
physical  security  and  material  control 
and  accounting  are  contained  in  title  10 
of  the  Code  of  Federal  Regulations  as 
described  in  this  subpart.  The 
regulations  referenced  in  this  subpart 
contain  requirements  for  physical 
security  and  material  control  and 
accounting  for  formula  quantities  of 
strategic  special  nuclear  material 
(Category  I),  special  nuclear  material  of 
moderate  strategic  signiHcance 
(Category  II),  and  special  nuclear 
material  of  low  strategic  significance 
(Category  ID),  and  for  protection  of 
Restricted  Data,  National  Security 
Information,  Safeguards  Information, 


^  For  the  purpose  of  this  subpart,  the  terms 
"licensee"  or  "license"  used  in  parts  70,  73.  and  74 
of  this  chapter,  mean,  respectively,  the  Corporation, 
or  the  certificate  of  compliance  or  approved 
compliance  plan. 


and  information  designated  by  the  U.S. 
Department  of  Energy  as  Unclassified 
Controlled  Nuclear  Information. 

28.  In  §  76.113,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  76.1 1 3    Formula  quantities  of  strategic 
special  nuclear  material— Category  I. 

***** 

(c)  The  requirements  for  the 
protection  of  Safeguards  Information 
pertaining  to  formula  quantity  of 
strategic  special  nuclear  material 
(Category  I)  are  contained  in  §  73.21  of 
this  chapter.  Information  designated  by 
the  U.S.  Department  of  Energy  as 
UnclassiBed  Controlled  Nuclear 
Information  must  be  protected  at  a  level 
equivalent  to  that  accorded  Safeguards 
Information. 
***** 

29.  Section  76.131  is  revised  to  read 
as  follows: 

§76.131    Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions  of: 

(1)  TheAtomic  Energy  Act  of  1954,  as 

amended; 

(2)  Title  II  of  the  Energy  Reorganization 

Act  of  1974.  as  amended; 

(3)  A  regulation  or  order  issued 

pursuant  to  those  Acts. 


(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  234  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  or  under  Section  1312(e)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  Section  206  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  for  violations  of:  - 

(1)  Sections  53,  57,  62,  63,  81,  82, 101, 

103, 104,  107,  109,  or  1701  of  the 
Atomic  Energy  Act  of  1954,  as 
amended; 

(2)  Section  206  of  the  Energy 

Reorganization  Act; 

(3)  Any  rule,  regulation,  or  order  issued 

pursuant  to  the  sections  specified  in 
paragraph  (b)(1)  of  this  section; 

(4)  Any  term,  condition,  or  limitation  of 

any  certiHcate  of  compliance  or 
approved  compliance  plan  issued 
under  the  sections  specified  in 
paragraph  (b)(1)  of  this  section. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February,  1997. 

For  the  Nuclear  Regulatory  Commission. 
lohn  C.  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  97-3466  Filed  2-11-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[NUREQ-1600] 

Policy  and  Procedure  for  Enforcement 
Actions;  Policy  Statement 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Policy  Statement;  amendment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
General  Statement  of  Policy  and 
Procedure  for  Enforcement  Actions 
(Enforcement  Policy)  to  modiiy 
Supplement  VI,  "Fuel  Cycle  and 
Materials  Ojierations,"  as  well  as  to 
reflect  recent  NRC  organizational 
changes.  The  Supplement  VI 
amendment  is  warranted  to  reflect 
experience  gained  through  fuel  cycle 
enforcement  actions  and  as  a  result  of 
the  Commission's  recently  designated 
responsibility  for  jurisdiction  over  the 
Gaseous  Diffusion  Plants  (GDPs).  The 
Enforcement  Policy  is  also  being 
amended  to  establish  base  civil 
penalties  for  GDPs.  By  a  separate  action 
published  in  this  issue  in  the  Federal 
Register,  the  Commission  has  issued  a 
final  rule  amending  the  current 
regulations  that  govern  GDPs.  The 
revision  to  the  Enforcement  Policy 
reflects  those  amendments. 

In  addition,  the  Enforcement  Policy  is 
being  amended  to  reflect  recent  NRC 
organizational  changes.  These  changes 
redesignate  which  NRC  ofBcials  are 
delegated  the  responsibility  for 
performing  certain  enforcement 
functions.  A  clarification  is  also  being 
made  to  remove  ambiguity  as  to  when 
the  Commission  is  to  be  consulted  prior 
to  issuance  of  certain  actions  proposing 
civil  penalties. 

DATES:  This  amendment  is  efliective  on 
February  12, 1997.  Comments  are  due 
on  or  before  March  14, 1997. 

^  ADDRESSES:  Send  written  comments  to: 
The  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  ATTN: 
Docketing  and  Service  Branch.  Hand 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
am  and  4:15  pm.  Federal  workdays. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street,  NW  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Lieberman,  Director,  Offlce  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,(301)415-2741. 
SUPPLEMENTARY  INFORMATKM: 


"  The  Commission's  Enforcement 
Policy  was  first  issued  on  September  4, 
1980.  The  Enforcement  Policy  is 
published  as  NUREG-1600,  "General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions  (60  FR  34381; 
June  30, 1995)."  The  Enforcement 
Policy  has  been  amended  on  a  number 
of  occasions,  most  recently  on  October 
18, 1996  (61  FR  54461).  As  a  result  of 
experience  gained  through  fuel  cycle 
enforcement  actions  and  amendments  to 
10  CFR  part  76  being  published  today  as 
a  final  regulation,  an  amendment  to  the 
Enforcement  PoUcy  is  warranted  to 
provide  guidance  on  categorizing 
potential  violations  of  10  CFR  part  76 
and  establish  base  civil  penalties  for 
violation  of  part  76.  This  amendment  to 
the  Enforcement  Policy  is  being  issued 
concurrently  with  the  new  rule. 

Base  Qvil  Penalties 

Table  1 A  of  the  policy,  which 
establishes  base  civil  penalties  for 
different  types  of  licensees,  is  being 
modified  to  add  GDPs  to  category  "a." 
The  amended  table  will  provide  that  the 
base  civil  penalty  for  a  Severity  Level  I 
violation  of  the  Commission's 
requirements  by  a  GDP  will  be  at  the 
statutory  limit  of  $110,000.  In 
accordance  with  Table  IB,  base  civil 
penalties  for  Severity  Level  II  and  III 
violations  are  lesser  amounts.  In 
determining  the_  proper  civil  penalty 
amount,  the  Commission  considered  the 
structures  of  the^  tables,  which 
generally  take  into  account  the  gravity 
of  the  violation  as  a  primary 
consideration  and  the  ability  to  pay  as 
a  secondary  consideration. 

Generally,  operations  involving 
greater  nuclear  material  inventories  and 
greater  potential  consequences  to  the 
public  and  to  workers  receive  higher 
civil  penalties.  In  the  case  of  GDPs, 
there  are  large  numbers  of  workers  at 
the  sites,  significant  source  term  present 
(i.e.,  inventory  of  licensed  material),  and 
various  chemical  and  toxic  substances 
used  as  part  of  the  GDPs  operations. 
Therefore,  in  the  event  of  an  accident, 
there  is  the  potential  for  significant 
radiological  and  non-radiological 
hazards  to  members  of  the  public, 
including  workers,  and  the 
environment. 

With  regard  to  the  secondary  factor  of 
ability  to  pay,  it  is  not  the  NRC's 
intention  that  the  economic  impact  of  a 
civil  penalty  be  so  severe  that  it  puts  the 
licensee  or  certificate  holder  out  of 
business '  or  adversely  affects  a 
licensee's  or  certificate  holder's  ability 


'  Orders,  rather  than  civil  penalties,  are  used 
when  the  intent  is  to  suspend  or  terminate  licensed 
activities. 


to  safely  conduct  licensed  activities. 
The  deterrent  effect  of  civil  penalties  is 
best  served  when  the  amount  of 
penalties  take  into  account  a  licensee's 
or  certificate  holder's  ability  to  pay.  In 
this  case,  issuing  a  civil  penalty  of  less 
than  $110,000  to  the  Corporation  for  a 
significant  violation  would  be 
disproportionate  to  the  Corporation's 
significant  revenues.  In  other  words,  a 
civil  penalty  of  $110,000  for  a  Severity 
Level  I  violation  would  be  financially 
appropriate,  but  not  financially 
crippling.  In  addition,  a  penalty  based 
on  this  amount  should  get  more 
attention  from  the  Corporation  and 
should  have  a  greater  deterrent  eflect. 

Given  the  financial  resources  of  GDPs, 
it  is  appropriate  to  utilize  significant 
civil  penalties  to  provide  an  effective 
deterrence  from  violating  the 
Commission's  requirements  such  that 
the  likelihood  of  performance 
necessitating  a  shutdown  order  would 
be  minimal.  Accordingly,  a  base  civil 
penalty  of  $1 10.000  is  appropriate  in 
view  of  the  potential  consequences 
during  an  accident  and  the  ability  to 
pay.  In  addition,  establishing  the  base 
civil  penalty  at  the  statutory  limit  would 
provide,  at  the  outset,  a  clear  message 
concerning  the  cost  of  noncompliance 
and  additional  motivation  to  maintain 
safety  and  compliance. 

Severity  Levels 

The  policy  recognizes  that  regulatory 
requirements  have  varying  degrees  of 
safety,  safeguards,  or  environmental 
significance.  Therefore,  the  relative 
importance  of  each  violation,  including 
hoih  the  technical  significance  and  the 
regulatory  significance,  is  evaluated  as 
the  first  step  in  the  enforcement  process. 
In  considering  the  significance  of  a 
violation,  the  staff  considers  the 
technical  significance  (i.e.,  actual  and 
I>otential  consequences)  and  regulatory 
significance.  Supplement  VI,  "Fuel 
Cycle  and  Materials  Operations."  is 
being  amended  to  provide  additional 
examples  for  categorizing  the  severity 
levels  of  violations. 

The  changes  are: 

Severity  Level  I 

1.  Example  A.5,  which  is  being  added 
to  Supplement  VI,  is  consistent  with 
Supplement  I  guidance.  This  example  is 
applicable  for  the  Gaseous  Diffusion 
Plants  (GDPs)  because  other  fuel 
facilities  do  not  have  Technical  Safety 
Requirements  (TSRs).  Safety  limits  are 
those  bounds  within  which  the  process 
variables  must  be  maintained  for 
adequate  control  of  the  operation  and 
that  must  not  be  exceeded  in  order  to 
protect  the  integrity  of  the  physical 
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system  that  is  designed  to  guard  against 
the  uncontrolled  release  of  radioactivity. 

2.  Example  A.6  is  being  added  to 
Supplement  VI  to  emphasize  that  a 
significant  injury  or  loss  of  life  due  to 
a  loss  of  control  over  licensed  or 
certified  activities,  including  chemical 
processes  that  are  integral  to  the 
licensed  or  certified  activity,  whether 
radioactive  material  is  released  or  not,  is 
of  very  significant  regulatory  concern. 
This  concern  exists  because  an  actual 
impact  to  the  health  and  safety  of  the 
public  or  workers  has  ocoured  firom 
activities  related  to  the  processing  of 
radioactive  material. 

Severity  Level  II 

1.  Example  B.4  is  being  added  to 
Supplement  VI  to  emphasize  that, 
although  less  significant  than  Example 
A.3  in  Supplement  VI,  the  absence  of  all 
the  criticality  safety  controls  for  a  single 
anticipated  or  unanticipated  nuclear 
criticality  scenario  is  of  very  significant 
regulatory  concern  when  the  availability 
of  fissile  material  makes  a  nuclear 
criticality  accident  possible. 

2.  Example  B.5  is  being  added  to 
Supplement  VI  to  underscore  that 
events  which  do  not  involve  actual 
significant  injuries  or  loss  of  life,  but 
reasonably  could  have  if  circumstances 
had  been  difierent,  are  considered  of 
very  significant  regulatory  concern. 

Severity  Level  III 

1.  Example  C.5  is  being  modified  in 
Supplement  VI  so  that  it  is  consistent 
with  Supplement  IV  guidance.  The  NRC 
considers  that  a  substantial  pdtential  for 
exposures,  radiation  levels, 
contamination  levels,  or  releases 
(including  releases  of  toxic  material) 
caused  by  the  failure  to  comply  with 
NRC  regulations  or  with  procedures 
established  to  comply  with  license 
conditions  to  be  a  significant  regulatory 
concern  because  it  could  have  serious 
consequences  to  the  public  and  licensee 
employees. 

2.  Example  C.12  is  being  added  to 
Supplement  VI  to  emphasize  that  the 
failure  of  a  certified  faciUty  to  comply 
with  a  limiting  condition  for  operation 
is  considered  a  significant  regulatory 
concern.  This  example  is  similar  to 
Supplement  I  guidance  and  has  been 
selected  for  the  CDPs  because  other  fuel 
cycle  facilities  do  not  have  TSRs. 

3.  Example  C.13  is  being  added  to 
Supplement  VI  to  emphasize  that  the 
loss  of  defense-in-depth  over  licensed  or 
certified  activities  is  considered  a 
significant  regulatory  concern.  This 
example  is  consistent  with  Supplement 

I  guidance  and  is  applicable  to  both  fuel 
cycle  and  gaseous  diffusion  operations. 


4.  Example  C.14,  which  is  consistent 
with  Supplement  I  guidance,  is  being 
added  to  Supplement  VI.  This  example 
is  generally  applicable  to  the  fuel'cycle 
facilities. 

5.  Example  C.15  is  being  added  to 
Supplement  VI.  The  failure  to  meet  the 
requirements  of  10  CFR  76.68  is 
significant  because  of  the  importance  of 
certificate  holders  using  the  required 
process  for  maintaining  and  operating 
the  facilities  in  accordance  with  the 
design  and  procedures  described  in 
their  safety  analysis  report  when  there 
is  uncertainty  as  to  whether  an 
unreviewed  safety  question  is  present. 
An  after-the-fact  evaluation  that 
demonstrates  that  an  uiueviewed  safety 
question  was  not  involved  would,  in 
general,  not  mitigate  the  regulatory 
significance  of  failing  to  perform  an 
appropriate  evaluation  prior  to 
implementation  of  the  change. 

6.  Example  C.16  is  being  added  to 
Supplement  VI  to  emphasize  that 
adequate  control  over  vendors  or 
contractors  performing  safety-related 
work  or  providing  safety-related 
services  is  a  significant  regulatory 
concern.  This  example  amplifies  the 
NRC's  concern  that  all  safety-related 
activities,  whether  performed  by  the 
certificate  holder  or  by  one  of  its 
contractors,  be  conducted  in  accordance 
with  the  requirements  in  the 
application,  TSRs  and  certificates. 

7.  Example  C.17,  whicli  is  consistent 
with  the  Supplement  I  guidance,  is 
being  added  to  Supplement  VI.  This 
example  points  put  that  equipment 
failures  caused  by  inadequate  or 
improper  maintenance  that  substantially 
complicates  recovery  from  a  plant 
transient  is  a  significant  regulatory 
concern. 

8.  Example  C.18  is  being  added  to 
Supplement  IV.  This  example  indicates 
that  the  absence  of  all  but  one  criticality 
safety  control  for  a  single  anticipated  or 
unanticipated  nuclear  criticality 
scenario  is  a  significant  regulatory 
concern  when  a  critical  mass  of  fissile 
material  was  present  or  reasonably 
available,  because  a  nuclear  criticality 
accident  was  possible. 

Severity  Level  IV 

1.  Although  less  significant  than  the 
above  examples,  examples  D.5  through 
D.8  are  being  added  to  Supplement  VI 
to  stress  that  such  failures  are  more  than 
a  minor  concern  because  they  could 
lead  to  a  more  serious  concern  if  left 
uncorrected. 

Organizational  Gianges 

In  addition  to  the  above  changes, 
recent  NRC  organizational  changes  have 
redistributed  certain  staff  functions 


reporting  to  the  Executive  Director  for 
Operations.  Under  the  previous 
organization,  the  E)eputy  Executive 
Director  for  Nuclear  Material  Safety, 
Safeguards,  and  Operations  Support 
(DEDS)  was  delegated  the  authority  to 
approve  and/or  issue  escalated 
enforcement  actions  associated  with 
licensees  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS). 
Similarly,  the  Deputy  Executive  Director 
for  Nuclear  Reactor  Regulation,  Regional 
Operations,  and  Research  (DEDR)  was 
delegated  the  authority  to  approve  and/ 
or  issue  escalated  enforcement  actions 
associated  with  licensees  of  the  Office  of 
Nuclear  Reactor  Regulation  (NRR). 
Based  on  this  distribution  of  functions, 
these  two  Deputy  Executive  Directors 
were  designated  as  the  principal 
enforcement  officers  of  the  NRC. 

The  NRC  organizational  changes  have 
replaced  the  previous  two  Deputy 
Executive  Director  positions  with  three 
new  Deputy  Executive  Director 
positions.  Under  the  new  organizational 
arrangement,  the  NRC  Office  of. 
Enforcement  (OE)  reports  to  the  Deputy 
Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations,  and  Enforcement 
(DEDO),  and  NMSS  and  NRR  both 
report  to  the  Deputy  Executive  Director 
for  Regulatory  Programs  (DEDR).  This 
change  in  reporting  responsibilities 
consolidates  the  technical  office 
oversight  under  the  new  DEDR,  and 
redesignates  a  single  deputy,  the  DEDO, 
as  the  NRC's  principal  enforcement 
officer. 

Consistent  with  this  change,  the  NRC 
Enforcement  Policy  is  being  modified  to 
replace  all  previous  references  to  either 
Deputy  Executive  Director  with 
references  to  the  DEDO.  As  such,  the 
Enforcement  Policy  will  designate  the 
DEDO  as  having  the  authority  to 
approve  and/or  issue  escalated 
enforcement  actions  associated  with 
either  NRR  or  NMSS  licensees.  These 
changes  will  be  reflected  in  the 
amendment  to  NUREG-1600. 

Clarification 

The  Commission  previously 
published  (61  FR  65088,  December  10. 
1996)  changes  to  the  Enforcement  Policy 
concerning  consultation  with  the 
Commission  prior  to  issuance  of 
enforcement  actions  that  proposed  a 
civil  p)enalty  more  than  three  times  the 
Severity  Level  value  shown  in  Table  lA 
for  a  single  violation.  The  Commission 
is  re-publishing  that  portion  of  the     ' 
Policy  (Section  III.  2)  with  slightly 
revised  language  to  remove  ambiguity 
and  make  clear  that  the  requirement 
applies  to  a  single  violation  or  problem 
and  not  the  total  of  multiple  penalties 
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that  may  be  proposed  in  one 
enforcement  action.  This  is  consistent 
with  the  Commission's  original 
imderstanding  and  intent. 

Paperwork  Reductimi  Act  Statemoit 

This  policy  statement  does  not 
contain  a  new  or  amended  information 
collection  requirement  subject  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Existing 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  315CM)136.  "Hie 
approved  information  collection 
requirements  contained  in  this  policy 
statement  appear  in  Section  Vn.C. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  0MB  control 
number. 

Small  Business  Regulatory  Enfmtxment 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
"major  rule"  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

Accordingly,  thetJRC  Enforcement 
Policy  is  amended  by: 

a.  Changing  the  first  paragraph  under 
Section  ID,  "Responsibilities,"  by 
designating  the  principal  enforcement 
officer  of  the  NRC  as  "the  Deputy 
Executive  Director  for  Regulatory 
Effectiveness,  Program  Oversight, 
Investigations,  and  Enforcement 
(DEDO),  hereafter  referred  to  as  the 
Deputy  Executive  Director,"  and 
deleting  the  references  to  the  former 
Deputy  Executive  Director  for  Nuclear 
Material  Safety,  Safeguards,  and 
Operations  Support  (DEDS)  and  the 
former  Deputy  Executive  Director  for 
Nuclear  Reactor  Regulation,  Regional 
Operations,  and  Research  (DEDR). 

b.  Revising  all  subsequent  references 
to  "the  appropriate  Deputy  Executive 
Director"  to  read  "the  Deputy  Executive 
Director." 

c.  Revising  Section  in, 
"Responsibilities,"  Section  VI, 
"Enforcement  Actions,"  Subsection  B., 
Table  lA,  Category  a.,  and  Supplement 
VI,  "Fuel  Cycle  and  Materials 
Operations,"  as  follows: 

General  Statement  of  Policy  and 
Procadur*  for  NRC  Enforcement 
Actiona 


m.  Responsibilities    - 

•  •       •       •       * 

Unless  Commission  consultation  or 
notification  is  required  by  this  policy, 
the  NRC  staff  may  depart,  where 
warranted  in  the  public's  interest,  from 
this  policy  as  provided  in  Section  vn, 
"Exercise  of  Enforcement  Discretion." 
The  Commission  will  be  provided 
written  notification  of  all  enforcement 
actions  involving  civil  penalties  or 
orders.  The  Commission  will  also  be 
provided  notice  the  first  time  that 
discretion  is  exercised  for  a  plant 
meeting  the  criteria  of  Section  VII.B.2. 
In  addition,  the  Commission  will  be 
consulted  prior  to  taking  action  in  the 
following  situations  (imless  the  urgency 
of  the  situation  dictates  immediate 
action): 

(2)  Proposals  to  impose  a  civil  penalty 
for  a  single  violation  or  problem  that  is 
greater  than  3  times  the  Severity  Level 
I  value  shown  in  Table  lA  for  that  class 
of  licensee; 

VI.  Enforcement  Actions 

•  •        *        •        •  . 

B.  Qvil  Penalty 

Table  1  A— Base  Civil  Penalties 

a.  Power  reactors  and  gaseous 

diffusion  plants  $110,000 

b.  Fuel  fabricators,  industrial 
processors,  and  independent 
spent  fuel  and  monitored  re- 
trievable storage  installa- 
tions    27,500 

c.  Test  reactors,  mills  and  ura- 
nium conversion  facilities, 
contractors,  vendors,  waste 
disposal  licensees,  and  in- 
dustrial radiographers 11,000 

d.  Research  reactors,  aca- 
demic, medical,  or  other 

material  licensee^  5,500 

^  This  applies  to  nonprofit  institutions  not 
otherwise  categorized  m  this  table,  mobile 
nuclear  services,  nuclear  pharmacies,  and 
physician  offices. 


Supplement  VI — Fuel  Cycle  and 
Materials  Operations 

This  supplement  provides  examples 
of  violations  in  each  of  the  four  severity 
levels  as  guidance  in  determining  the 
appropriate  severity  level  for  violations 
in  the  area  of  fuel  cycle,  gaseous 
diffusion  plants,  and  materials 
operations. 

A.  Severity  Level  I — ^Violations 
involving  for  example: 


4.  A  failure  to  follow  the  procedures 
of  the  quality  management  program, 
required  by  10  CFR  35.32,  that  results  in 
a  death  or  serious  injiuy  (e.g., 
substantial  or^n  impairment)  to  a 
patient; 

5.  A  safety  limit,  as  defined  in  10  CFR 
76.4,  the  Technical  Safety 
Requirements,  or  the  application  being 
exceeded;  or 

6.  Significant  injury  or  loss  of  life  due 
to  a  loss  of  control  over  licensed  or 
certified  activities,  including  chemical 
processes  that  are  integral  to  the 
licensed  or  certified  activity,  whether 
radioactive  material  is  released  or  not. 

B.  Severity  Level  n — Violations 
involving  for  example: 


3.  A  nuclear  criticality  accident; 


2.  A  system  designed  to  prevent  or 
mitigate  a  serious  safety  event  being 
inoperable; 

3.  A  substantial  programmatic  failure 
in  the  implementation  of  the  quality 
management  program  required  by  10 
CFR  35.32  that  results  in  a 
misadministration; 

4.  A  failure  to  establish,  implement, 
or  maintain  all  criticality  controls  (or 
control  systems)  for  a  single  nuclear 
criticality  scenario  when  a  critical  mass 
of  fissile  material  was  present  or 
reasonably  available,  such  that  a  nuclear 
criticality  accident  was  possible;  or 

5.  The  potential  for  a  significant 
injury  or  loss  of  life  due  to  a  loss  of 
control  over  licensed  or  certified 
activities,  including  chemical  processes 
that  are  integral  to  the  licensed  or 
certified  activity,  whether  radioactive 
material  is  released  or  not  (e.g., 
movement  of  liquid  UF6  cylinder  by 
unapproved  methods). 

C.  Severity  Level  ID — Violations 
involving  for  example: 

1.  A  failure  to  control  access  to 
licensed  materials  for  radiation 
protection  purposes  as  specified  by  NRC 
requirements; 

S.  A  substantial  potential  for 
exposures,  radiation  levels, 
contamination  levels,  or  releases, 
including  releases  of  toxic  material   , 
caused  by  a  failure  to  comply  with  NRC 
regulations,  from  licensed  or  certified 
activities  in  excess  of  regulatory  limits; 

10.  A  failure  to  receive  required  NRC 
approval  prior  to  the  implementation  of 
a  change  in  licensed  activities  that  has 
radiological  or  programmatic 
significance,  such  as,  a  change  in 
ownership;  lack  of  an  RSO  or 
replacement  of  an  RSO  with  an 
unqualified  individual;  a  change  in  the 
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location  where  licensed  actiWties  are 
being  conducted,  or  where  licensed 
material  is  being  stored  where  the  new 
facilities  do  not  meet  safety  guidelines; 
or  a  change  in  the  quantity  or  type  of 
radioactive  material  being  processed  or 
used  that  has  radiological  significance; 

11.  A  significant  failure  to  meet 
decommissioning  requirements 
including  a  failure  to  notify  the  NRC  as 
required  by  regulation  or  license 
condition,  substantial  failure  to  meet 
decommissioning  standards,  failure  to 
conduct  and/or  complete 
decommissioning  activities  in 
accordance  with  regulation  or  license 
condition,  or  failure  to  meet  required 
schedules  without  adequate 
justification; 

12.  A  significant  failure  to  comply 
with  the  action  statement  for  a 
Technical  Safety  Requirement  Limiting 
Condition  for  Operation  where  the 
appropriate  action  was  not  taken  within 
the  required  time,  such  as: 

(a)  In  an  autoclave,  where  a 
containment  isolation  valve  is 
inoperable  for  a  period  in  excess  of  that 
allowed  by  the  action  statement;  or 

(b)  Cranes  or  other  lifting  devices 
engaged  in  the  movement  of  cylinders 
having  inoperable  safety  components, 
such  as  redundant  braking  systems,  or 
other  safety  devices  for  a  period  in 
excess  of  that  allowed  by  the  action 
statement; 

13.  A  system  designed-to  prevent  or 
mitigate  a  serious  safety  event: 

(a)  Not  being  able  to  perform  its 
intended  function  under  certain 


conditions  (e.g.,  sdfety  system  not 
operable  unless  utilities  available, 
materials  or  components  not  according 
to  specifications);  or 

(b)  Being  degraded  to  the  extent  that 
a  detailed  evaluation  would  be  required 
to  determine  its  operability; 

14.  Changes  in  parameters  that  cause 
unanticipated  reductions  in  margins  of 
safety;    . 

15.  A  significant  failure  to  meet  the 
requirements  of  10  CFR  76.68,  including 
a  failure  such  that  a  required  certificate 
amendment  was  not  sought; 

16.  A  failure  of  the  certificate  holder 
to  conduct  adequate  oversight  of 
vendors  or  contractors  resulting  in  the 
use  of  products  or  services  that  are  of 
defective  or  indeterminate  quality  and 
that  have  safety  significance; 

17.  Equipment  failures  caused  by 
inadequate  or  improper  maintenance 
that  substantially  complicates  recovery 
ft^m  a  plant  transient;  or 

18.  A  failure  to  establish,  maintain,  or 
implement  all  but  one  criticality  control 
(or  control  systems)  for  a  single  nuclear 
criticality  scenario  when  a  critical  mass 
of  fissile  material  was  present  or 
reasonably  available,  such  that  a  nuclear 
criticality  accident  was  possible. 

D.  Severity  Level  r\r— Violations 
involving  for  example: 

***** 

2.  Other  violations  that  have  more 
than  minor  safety  or  environmental 
significance; 

3.  Failure  to  follow  the  quality 
management  (QM)  program,  including 


procedures,  whether  or  not  a 
misadministration  occurs,  provided  the 
failures  are  isolated,  do  not  demonstrate 
a  programmatic  weakness  in  the 
implementation  of  the  QM  program,  and 
have  limited  consequences  if  a 
misadministration  is  involved;  failure  to 
conduct  the  required  program  review;  or 
failure  to  take  corrective  actions  as 
required  by  10  CFR  35.32; 

4.  A  failure  to  keep  the  records 
required  by  10  CFR  35.32  or  35.33; 

5.  A  less  significcmt  failure  to  comply 
with  the  Action  Statement  for  a 
Technical  Safety  Requirement  Limiting 
Condition  for  Operation  when  the 
appropriate  action  was  not  taken  within 
the  required  time; 

6.  A  failure  to  meet  the  requirements 
of  10  CFR  76.68  that  does  not  result  in 
a  Severity  Level  I,  II,  or  III  violation; 

7.  A  failure  to  make  a  required  written 
event  report,  as  required  by  10  CFR 
76.120(d)(2);  or 

8.  A  failure  to  establish,  implement, 
or  maintain  a  criticality  control  (or 
control  system)  for  a  single  nuclear 
criticality  scenario  when  the  amount  of 
fissile  material  available  was  not,  but 
could  have  been  sufficient  to  result  in 

a  nuclear  criticality. 
***** 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  February,  1997. 

For  the  Nuclear  Regulatory  Commission. 

John  C.  Hoyle, 

Secretary  of  the  Commission. 

[FR  Doc.  97-3465  Filed  2-11-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  738, 740, 770, 772,  and 
774 

IDoctot  No.  961219362-6362-01] 

RIN0694-ABS2 

Ravisions  to  the  Export  Administration 
Regulations:  Addition  of  ttie  Republic 
of  Soutti  Korea  to  Australia  Group 
(AG),  Clarification  to  the  Sample 
Shipments  Exemption  in  ECCN 1C350, 
and  Correction  to  the  Commerce 
Country  Chart 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  As  of  October  1996,  the 
Republic  of  Korea  tSouth  Korea)  is  a 
member  of  the  Australia  Group  (AG). 
Therefore,  South  Korea  is  to  be  treated 
as  an  AG  member  under  U.S. 
regulations.  This  includes  exemption 
from  certain  requirements  under  the 
Export  Administration  Regulations 
(EAR)  for  items  controlled  for  Chemical/ 
Biological  weapons  proliferation  (CB) 
reasons. 

In  addition,  this  rule  makes  a 
clarification  to  the  exemption  for 
sample  shipments  in  ECCN  1C350  and 
corrections  to  Supplement  Niunber  1  to 
part  738,  the  Commerce  Country  Chart, 
CB  Column  3  (Chemical  and  Biological 
Weapons),  by  removing  the  license 
requirement  symbol  "X"  from  Romania 
and  South  Africa,  as  this  symbol  was 
inadvertently  included  in  previous 
regulations,  and  removing  all  the  license 
requirement  symbols  "X"  from  the  Iraq 
row  and  replacing  them  with  the  phrase 
that  is  common  to  all  embargoed 
destinations,  "See  part  746  of  the  EAR 
to  determine  whether  a  license  is 
required  in  order  to  export  or  reexport 
to  this  destination". 

This  action  will  lessen  the 
administrative  burden  on  U.S. 
exporters,  by  decreasing  license 
application  requirements  for  exports  of 
items  controlled  for  CB  reasons  to  South 
Korea,  Romania,  and  South  Africa. 

DATE:  This  rule  is  effective  February  12. 
1997. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 
questions  of  a  general  nature,  call 
Sharron  Cook,  Regulatory  Policy 
Division,  at  (202)482-2440. 

For  questions  of  a  technical  nature, 
contact  Jim  Seevaratnam,  Chemical  and 
Biological  Controls  Division,  at 
(202)482-3343  or  at  facsimile  (202)  482- 
0751. 


For  questions  on  Chemical  and 
Biological  Warfare  policy  controls, 
contact  Patricia  Sefcik,  Chemical  and 
Biological  Controls  Division  at  (202) 
482-0707  or  at  facsimile  (202)  482- 
0751. 
SUPP(.EMENTARY  INFORMATION: 

Background 

As  a  result  of  the  Republic  of  Korea 
(South  Korea)  being  admitted  to  the 
Australia  Group  (AG),  this  rule  adds 
South  Korea  to  Supplement  Number  1 
to  part  740,  Country  Group  A,  Column 
A:3  (Australia  Group)  and  removes  the 
license  requirement  symbol  "X"  from 
South  Korea  in  Supplement  Number  1 
to  part  738,  the  Commerce  Country 
Chart,  CB  Column  2  (Chemical  and 
Biological  Weapons). 

In  addition,  the  license  requirement 
symbol  "X"  is  removed  from  Romania 
and  South  Africa,  in  Supplement 
Number  1  to  part  738,  the  Commerce 
Country  Chart.  CB  Column  3  (Chemical 
and  Biological  Weapons),  as  this  symbol 
was  inadvertently  included  in  previous 
regulations. 

Additional  corrections  are  made  to 
Supplement  Number  1  to  part  738,  the 
Commerce  Country  Chart,  by  removing 
all  the  license  requirement  symbols  "X" 
from  the  Iraq  row  and  replacing  them 
with  the  phrase,  "See  part  746  of  the 
EAR  to  determine  whether  a  license  is 
required  in  order  to  export  or  reexport 
to  this  destination",  and  removing  the 
footnote  1  reference  from  Bosnia  & 
Herzegovina,  Croatia,  and  Serbia  & 
Montenegro. 

In  section  770.2(k)  of  the  EAR, 
interpretation  11,  "precursor 
chemicals",  has  been  revised  by  adding 
South  Korea  to  the  countries  that  are 
exempt  from  the  ECCN  1C350  license 
requirements  for  the  chemicals  listed.  In 
addition,  Poland,  Romania,  and  Slovak 
Republic  have  been  added  to  this 
paragraph,  as  they  were  inadvertently 
omitted  in  previous  regulations. 

In  addition,  the  deHnition  for 
"Australia  Group",  in  part  772,  has  been 
revised  to  include  South  Korea. 

Lastly,  this  rule  makes  a  clarification 
to  the  exemption  for  sample  shipments 
foimd  in  License  Requirement  Note  1  of 
ECCN  1C350.  The  clarification  is  listed 
in  paragraph  (c)  of  the  note  and  states, 
"A  consignee  that  receives  a  sample 
shipment  under  this  exclusion  may  not 
resell,  transfer,  or  reexport  the  sample 
shipment  but  may  use  the  sample 
shipment  for  any  other  purpose 
unrelated  to  chemical  weapons. 
However,  a  sample  shipment  received 
under  this  exclusion  remains  subject  to 
all  General  Prohibitions  including  the 
end-use  restriction  described  in  §  744.4 
of  the  EAR."  This  end-use  restriction 


was  added  to  make  clear  to  exporters 
that  when  BXA  deleted  "for  research  or 
evaluation"  from  the  sample  shipment 
exclusion  (60  F.R.  54030,  October  19, 
1995),  BXA  did  not  intend  to  allow  the 
resell,  transfer  or  reexport  of  the  sample 
shipments  by  consignees. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  as  extended 
by  the  President's  notice  of  August  15, 
1995  (60  FR  42767)  and  August  14, 1996 
(61  FR  42527). 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0086  and  0694-0088.  The  effect  of 
this  rule  will  decrease  Hcense 
application  requirements,  thus  reduce 
the  paperwork  burden  on  the  public. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (see  5  U.S.C.  553(a)(1)).  Further, 
no  other  law.requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  by  5 
U.S.C  553,  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
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comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Regulatory 
Policy  Division,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

ListofSubiects 

15  CFR  Parts  738,  770,  772,  and  774 

Exports,  Foreign  trade. 

15  CFR  Part  740 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 


Reporting  and  recordkeeping 
requirements. 

Accordingly,  parts  738,  740,  770,  772 
and  774  of  the  Export  Administration 
Regulations  (15  CFR  parts  730-799A) 
are  amended  as  follows: 

1.  The  authority  citation  for  15  CFR 
parts  738  and  774  continue  to  read  as 
follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.:  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C.  3201  et  seq.;  22  U.S.C.  6004; 
Sec.  201.  Pub.  L.  104-58, 109  Stat  557  (30 
U.S.C  185(s));  30  U.S.C  185(u);  42  U.S.C. 
2139a;  42  U.S.C  6212;  43  U.S.C.  1354;  46 
U.S.C  app.  466c;  50  U.S.C  app.  5;  E.O. 
12924.  59  FR  43437.  3  CFR.  1994  Comp..  p. 

Commerce  Country  Chart 

Reason  for  Control 


917;  Notice  of  August  15. 1995.  3  CFR.  1995 
Comp.  501  (1996);  Notice  of  August  14. 1996 
(61  FR  42527.  August  15. 1996). 

2.  The  authority  citation  for  15  CFR 
parts  740.  770  and  772  continue  to  read 
as  follows: 

Authority:  50  U.S.C  app.  2401  et  seq;  50 
U.S.C  1701  et  seq.:  E.O.  12924,  59  FR  43437. 
3  CFR.  1994  Comp.,  p.  917;  Notice  of  August 
15. 1995.  3  CF.R.  1995  Comp.  501  (1996); 
Notice  of  August  14. 1996  (61  FR  42527. 
August  15. 1996). 

PART  738— [AMENDED] 

3.  Supplement  Number  1  to  Part  738, 
Commerce  Country  Chart,  is  revised  to 
read  as  follows: 
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Commerce  Country  Chart— Continued 

Reason  for  Control 
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Commerce  Country  Chart— Continued 

Reason  for  Control 
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\This  country  is  subject  to  United  Nations  Sanctions.  See  part  746  of  the  EAR  kjr  addWonal  OFAC  kcenaing  requirements  thai  may  apply  to  your  proposed  trans- 
action.   

^A  license  is  required  only  tor  computers  controlled  by  4A001,  4A002,  &  4A003  if  the  CTP  is  greater  than  10,000  Mtops.  A  kcanse  is  NOT  required  tor  any  other 
Hems  subject  to  NS  Column  2. 

PART  740— (AMENDED] 

4.  In  Supplement  Number  1  to  Part  740,  Country  Groups,  Country  Group  A  is  revised  to  read  as  follows: 
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PART  770— {AMENDED] 

5.  In  section  770.2  paragraph  (k)  is 
amended  by  revising  the  third  sentence 
to  read  as  follows: 

§770.2    Commodity  Interpretations. 

(k)  *  *  *  These  chemicals  require  a 
license  to  all  countries  except 
Argentina,  Australia,  Austria,  Belgium, 
Canada,  Czech  Republic,  Denmark, 
Finland,  France,  Germany,  Greece, 
Hungary,  Iceland.  Ireland,  Italy,  Japan, 
Korea  (South),  Luxembourg,  the 
Netherlands,  New  Zealand,  Norway, 
Poland.  Portugal,  Romania,  Slovak 
Republic,  Spain,  Sweden,  Switzerland, 
and  the  United  Kingdom. 


PART  772— {AMENDED] 

6.  In  part  772,  the  definition  of 
"Australia  Group"  is  revised  to  read  as 
follows: 


PART  772— DEFINmONS  OF  TERMS         PART  774— {AMENDED] 


Australia  Group.  The  members 
belonging  to  this  group  have  agreed  to 
adopt  controls  on  dual-use  chemicals, 
i.e.,  weapons  precursors,  equipment, 
and  biological  microorganisms  and 
related  equipment  in  order  to  prevent 
the  proliferation  of  chemical  and 
biological  weapons.  Member  countries 
as  of  October  1996  include:  Argentina, 
Australia,  Austria,  Belgium,  Canada, 
Czech  Republic,  Denmark,  Finland, 
France,  Germany,  Greece,  Hungary, 
Iceland,  Ireland,  Italy,  Japan,  Korea 
(South),  Luxembourg,  the  Netherlands, 
New  Zealand,  Norway,  Poland, 
Portugal;  Romania,  Slovak  Republic, 
Spain,  Sweden,  Switzerland,  the  United 
Kingdom,  and  the  United  States.  See 
also  §742.2  of  the  EAR. 


In  Supplement  No.  1  to  part  774, 
Category  1 — Materials,  Chemicals, 
"Microorganisms",  and  Toxins,  ECCN 
1C350  is  amended  by  revising  the 
License  Requirement  Notes  section  to 
read  as  follows: 

1C350    Chemicals,  that  may  be  used  as 
precursors  for  toxic  chemical  agents. . 


License  Requirement  Notes 

1.  SAMPLE  SHIPMENTS:  Certain 
sample  shipments  of  chemicals 
controlled  under  ECCN  1C350  may  be 
made  without  a  license,  as  provided  by 
the  following:  a.  Chemicals  Not  Eligible: 
The  following  chemicals  are  not  eligible 
for  sample  shipments:  O-Ethyl-2- 
diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-1 1-«),  Ethylphosphonyl 
difluoride  (C.A.S.  »753-g&-0),  and 


UMI 
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Methylphosphonyl  difluoride  (C.A.S. 
#676-99-3). 

b.  Countries  Not  Eligible:  The 
following  countries  are  not  eligible  to 
receive  sample  shipments:  Cuba,  Iran, 
Libya,  North  Korea,  Sudan,  Syria. 

c.  Sample  Shipments:  A  license  is  not 
required  for  sample  shipments  when  the 
amiulative  total  of  these  shipments 
does  not  exceed  a  55-gallon  container  or 
200  kg  of  each  chemical  to  any  one 
consignee  per  calendar  year.  Multiple 
sample  shipments,  in  any  quantity,  not 
exceeding  the  totals  indicated  in  this 
paragraph  may  be  exported  without  a 
license,  in  accordance  with  the 
provisions  of  this  NOTE  1.  A  consignee 
that  receives  a  sample  shipment  under 
this  exclusion  may  not  resell,  transfer  or 
reexport  the  sample  shipment,  but  may 
use  die  sample  shipment  for  any  other 
legal  purpose  unrelated  to  chemical 
weapons.  However,  a  sample  shipment 
received  under  this  exclusion  remains 
subject  to  all  General  Prohibitions 
including  the  end-use  restriction 
described  in  §  744.4  of  the  EAR. 

d.  The  exporter  is  required  to  submit 
a  quarterly  written  report  for  shipments 
of  samples  made  under  this  Note  1.  The 
report  must  be  on  company  letterhead 
stationery  (titled  "Report  of  Sample 
Shipments  of  Chemical  Precursors"  at 
the  top  of  the  first  page)  and  identify  the 
chemical(s),  Chemical  Abstract  Service 
Registry  (C.A.S.)  number(s), 
quantity(ies),  the  ultimate  consignee's 
name  and  address,  and  the  date 
exported.  The  report  must  be  sent  to  the 
U.S.  Department  of  Commerce,  Bureau 
of  Export  Administration,  Room  2705, 
Washington.  DC  20230,  Attn:  "Report  of 
Sample  Shipments  of  Chemical 
Precursors". 

2.  MIXTURES:  Mixtures  controlled  by 
this  entry  that  contain  certain 
concentrations  of  precursor  and 
intermediate  chemicals  are  subject  to 
the  following  licensing  requirements: 

a.  A  license  is  required,  regardless  of 
the  concentrations  in  the  mixture,  for 
the  following  chemicals:  O-Ethyl-2- 
diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-11-8),  Ethylphosphonyl 
difluoride  (CA.S.  #753-98-0)  and 
Methylphosphonyl  difluoride  (C.A.S. 
#676-99-3); 

b.  A  Ucense  is  required  when  at  least 
one  of  the  following  chemicals 
constitutes  more  than  10  percent  of  the 
weight  of  the  mixture  on  a  solvent  free 
basis:  Arsenic  trichloride  (C.A.S.  #7784- 
34-1),  Benzilic  acid  (C.A.S.  #76-93-7), 
Diethyl  ethylphosphonate  (C.A.S.  #78- 
38-6),  Diethyl  methylphosphonite 
(C.A.S.  #15715-41-0),  Diethyl-NJ^- 
dimethylphosphoroamidate  (C.A.S: 
#2404-03-7),  N,N-Diisopropyl-beta-  . 


aminoethane  thiol  (CA.S.  #5842-07-9), 
N,N-Diisopropyl-2-aminoethyl  chloride 
hydrochloride  (CA.S.  #4261-68-1), 
N,N-Diisopropyl-beta-aminoethanoI 
(CA.S.  #96-80-0).  N.N-Diisopropyl- 
beta-aminoethyl  chloride  (C.A.S.  #96- 
79-7),  Dimethyl  ethylphosphonate 
(C.A.S.  #6163-75-3),  Dimethyl 
methylphosphonate  (C.A.S.  #756-79-6), 
Ethylphosphonous  dichloride 
(Ethylphosphinyl  dichloride]  (CA.S. 
#1498-40-4),  Ethylphosphonus 
difluoride  [Ethylphosphinyl  difluoride] 
(CA.S.  #430-78-4).  Ethylphosphonyl 
dichloride  (CA.S.  #1066-50-8). 
Methylphosphonous  dichloride 
(Methylphosphinyl  dicloride]  (C.A.S. 
#676-83-5),  Methylphosphonous 
difluoride  [Methylphosphinyl 
difluoride]  (C.A.S.  #753-59-3), 
Methylphosphonyl  dichloride  (C.A.S. 
#676-97-1).  Pinacolyl  alcohol  (CA.S. 
#464-07-3),  3-Quinuchdinol  (C.A.S. 
#1619-34-7),  and  Thiodiglycol  (CA.S. 
#111-48-6);  (Related  ECCN:  1C995) 

c.  A  hcense  is  required  when  at  least 
one  of  all  other  chemicals  in  the  List  of 
Items  Controlled  constitutes  more  than 
25  percent  of  the  weight  of  the  mixture 
on  a  solvent  free  basis  (related  ECCN: 
1C995);  and 

d.  A  license  is  not  required  under  this 
entry  for  mixtures  when  the  controlled 
chemical  is  a  normal  ingredient  in 
consumer  goods  packaged  for  retail  sale 
for  personal  use.  Such  consumer  goods 
are  controlled  by  ECCN  EAR99. 

e.  Calculation  of  concentrations  of 
AG-controlled  chemicals. 

1.  Usual  Commercial  Purposes.  In 
calculating  the  percentage  of  an  AG 
controlled  chemical  in  a  mixture 
(solution),  any  other  chemical  must  be 
excluded  if  it  was  not  added  for  usual 
commercial  purposes,  but  was  added  for 
the  sole  purpose  of  circumventing  the 
Export  Administration  Regulations. 

2.  "Solvent  Free  Basis  Requirement." 
When  calculating  the  percentage,  by 
weight,  of  components  in  a  chemical 
mixture,  you  must  exclude  from  the 
calculation  any  component  of  the 
mixture  that  acts  as  a  solvent. 

3.  Solvent — For  purposes  of  this 
ECCN  "A  substance  capable  of 
dissolving  another  substance  to  form  a 
uniformly  dispersed  mixture 
(solution)". 

•  Solvents  are  liquids  at  standard 
temperature  and  pressure  (STP). 

•  In  no  instance  is  an  AG  controlled 
chemical  considered  a  "solvent". 

•  All  ingredients  of  mixtures  are 
expressed  in  terms  of  weight. 

•  The  solvent  component  of  the 
mixture  converts  it  into  a  solution. 

3.  COMPOUNDS:  A  license  is  not 
required  under  this  entry  for  chemical 
compounds.created  with  any  chemicals 


identified  in  this  ECCN  1C350.  unless 
those  compoimds  are  also  identified  in 
this  entry. 

Dated:  February  7. 1997. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  97-3490  Filed  2-11-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Part  774 

[Docket  No.  961206342-6342-01] 

RIN06»4-AB46 

Revisions  to  the  Commerce  Control 
Ust  Exports  of  Mixtures  Containing 
Trace  Quantities  of  Precursor 
Chemicals;  ECCNs  1C350  and  1C995 

AGENCY:  Bureau  of  Export 
Administration.  Commerce. 
ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Export 
Administration  is  amending  the 
Commerce  Control  List  (CCL)  of  the 
Export  Administration  Regulations  (15 
CFR  parts  730-774)  to  simplify  export 
controls  on  mixtures  that  contain 
relatively  small  amounts,  "traces",  of 
controlled  precursor  chemicals. 

DATES:  This  rule  is  effective  February 
12. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  foreign  policy  controls, 
call  Patricia  Sefcik.  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
0707. 

For  questions  of  a  technical  nature  on 
chemical  weapon  precursors,  biological 
agents,  and  equipment  that  can  be  used 
to  produce  chemical  and  biological 
weapons  agents,  call  James 
Seevaratnam.  Bureau  of  Export 
Administration.  Telephone:  (202)  482- 
3343. 

SUPPLEMENTARY  INFORMATION:  Currently, 
Export  Control  Classification  Number 
(ECCN)  1C350  on  the  Commerce  Control 
List  (CCL)  includes  an  exemption  from 
controls  for  mixtures  containing  certain 
concentrations  of  precursor  and 
intermediate  chemicals  identified  by 
that  entry.  This  exemption  is  on  a 
solvent-free  basis. 

This  final  rule  amends  the  CCL  of  the 
Export  Administration  Regulations 
(EAR)  to  implement  a  new  treatment  of 
"trace  chemicals"  under  ECCN  1C350.  If 
all  the  criteria  set  forth  are  met  and  the 
relevant  General  Prohibitions  found  in 
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part  736  do  not  apply,  exports  may  be 
made  under  ECCN  1C350  without 
applying  for  a  license,  for  mixtures  that 
contain  a  cumulative  total  concentration 
of  no  more  than  10,000  parts  by  weight 
(pbw)  per  million,  of  all  precursor  or 
intermediate  chemicals  listed  in  ECCN 
1C350.  Such  mixtures  are  controlled 
under  ECCN  lC9g5.  This  treatment  is 
not  available  for  mixtures  containing  the 
following  precursor  chemicals:  0-Ethyl- 
2-diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-11-8).  Ethylphosphonyl 
difluoride  (C.A.S.  #753-98-0),  and 
Methylphosphonyl  difluoride  (C.A.S. 
#676-99-3). 

This  rule  also  revises  the  "Related 
Definition"  section  of  ECCN  1C995  to 
clarify  that  mixtures  containing  trace 
quantities  are  controlled  under  this 
entry. 

This  new  treatment  will  permit  export 
without  applying  for  a  license  for  many 
common  commercial  products  while 
requiring  license  applications  for  those 
mixtures  that  contain  significant 
quantities  of  precursor  chemicals. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

2.  This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  OfBce  of  Management 
and  Budget  under  control  number  0694- 
0088.  The  effect  of  this  rule  will 
decrease  license  application 
requirements,  thus  reduce  the 
paperwork  burden  on  the  public. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

3.  This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 


date,  aone  inapplicable  because  this      '^' 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (see  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  rule.  Because  a  notice  of 
proposed  ndemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  by  5 
U.S.C  553,  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Sharron  Cook,  Regulatory 
PoUcy  Division,  Office  of  Exporter 
Services,  Bureau  of  Export 
Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044. 

List  of  Subiects  in  15  CFR  part  774 

Exports,  Foreign  trade. 

Accordingly,  part  774  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  730-799)  are  amended  as  follows: 

1.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C  3201  et  seq.;  22  U.S.C.  6004; 
Sec.  201,  Pub.  L.  104-58. 109  Stat.  557  (30 
U.S.C  185(s));  30  U.S.C  185(u);  42  U.S.C. 
2139a;  42  U.S.C  6212;  43  U.S.C  1354;  46 
U.S.C.  app.  466c;  50  U.S.C  app.  5;  E.O. 
12924.  (3  CFR,  1994  Comp.,  p.  917  (1995)); 
Notice  of  August  15. 1995  (3  CFR.  1995 
Comp.  501  (1996));  Notice  of  August  14. 1996 
(61  FR  42527.  August  15. 1996). 

PART  774— {AMENDED] 

2.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
1 — N4aterials,  Chemicals, 
"Microoivanisms",  and  Toxins: 

a.  The  License  Requirements  section 
of  Export  Control  Classification  Number 
(ECCN)  1C350  is  amended  by 
redesignating  License  Requirement  note 
3  as  note  4,  and  by  adding  a  new 
License  Requirement  note  3;  and 

b.  the  List  of  Items  Controlled  under 
ECCN  1C995  is  revised  to  read  as 
follows: 

1C350  Chemicals  that  may  be  used  as 
precursors  for  toxic  chemical  agents. 


License  Requirements 


License  Requirement  Notes 

•  •        *        •        • 

3.  Trace  Quantities: 

a.  A  license  is  required  for  mixtures 
containing  any  amount  (including  trace 
quantities)  of  the  following  chemicals: 
O-Ethyl-2-diisopropylaminoethyl 
methylphosphonite  (QL)  (C.A.S. 
#57856-11-8).  Ethylphosphonyl 
difluoride  (C.A.S.  #753-98-0),  and 
Methylphosphonyl  difluoride  (C.A.S. 
#676-99-3). 

b.  Except  as  noted  in  paragraph  (a)  of 
this  Note,  a  license  is  not  required 
under  this  entry  for  mixtures  that 
contain  a  cumulative  total  concentration 
of  no  more  than  10,000  parts  by  weight 
(pbw)  per  million  of  all  precursor  or 
intermediate  chemicals  listed  in  this 
entry.  The  calculation  for  this  paragraph 
(b)  should  not  be  done  on  a  solvent-free 
basis  (related  ECCN:  1C995). 

c.  Coimtries  Not  Eligible:  The 
following  countries  are  not  eligible  for 
exports  under  this  Trace  Quantities 
Note:  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan,  and  Syria. 

•  »        *        «        « 

1C995  Mixtures  containing  precursor 
and  intermediate  chemicals  used  in  the 
"production"  of  chemical  warfare 
agents  that  are  not  controlled  by  ECCN 
1C350. 

License  Requirements 


License  Exceptions 


List  of  Items  Controlled 

{/nif.- Kilograms. 

Related  Controls:  N/A. 

Related  Definition:  For  calculation  of 
de  minimis  quantities  of  controlled   . 
chemicals  in  mixtures,  see  License 
Requirement  Notes  2  and  3  under  ECCN 
1C350,  and  §  770.4  of  the  EAR. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
•        •        *        •        • 

Dated:  February  7. 1997. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  97-3489  Filed  2-11-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Wage  and  Hour  Division 

Occupational  Safety  and  Heaitti 
Administration 

Office  of  Federal  Contract  Compliance 
Programs 

29  CFR  Parts  24, 825,  and  1977 
29CFRCtwptefV 

41  CFR  Chapter  60 

Expanded  Use  of  Alternative  Dispute 
Resolution  in  Programs  Administered 
by  ttte  Department  of  l.abor 

AGENCY:  Office  of  the  Secretary,  Wage 
and  Hour  Division,  Occupational  Safety 
and  Health  Administration,  Office  of 
Federal  Contract  Compliance  Programs, 
Labor. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  This  notice  amends  the 
Department  of  Labor's  interim  policy  on 
the  use  of  alternative  dispute  resolution 
(ADR),  originally  published  on  February 
28,  1992  (57  FR  7292),  and  revised  on 
June  26, 1992  (57  FR  28701).  The 
Department  of  Labor  (DOL)  is  interested 
in  expanding  the  voluntary  use  of  ADR 
in  programs  administered  by  the 
Department.  Accordingly,  the 
Department  seeks  public  comment  on  a 
proposed  pilot  test  of  voluntary 
mediation  and/or  arbitration  in  six 
categories  of  cases:  Discrimination  cases 
arising  under  Section  11(c)  of  the 
Occupational  Safety  and  Health  Act; 
environmental  "whistleblower"  cases 
arising  under  the  employee-protection 
provisions  of  the  Clean  Air  Act,  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  the  Energy 
Reorganization  Act.  the  Federal  Water 
Pollution  Control  Act,  the  Safe  Drinking 
Water  Act,  the  Resource  Conservation 
and  Recovery  Act,  and  the  Toxic 
Substances  Control  Act;  cases  arising 
under  the  Family  and  Medical  Leave 
Act;  cases  arising  under  the  Fair  Labor 
Standards  Act;  compliance  review  cases 
arising  under  Executive  Order  11246; 
and  complaint  investigation  cases  under 
the  Vietnam  Era  Veterans'  Readjustment 
Assistance  Act  of  1974  (38  U.S.C.  4212). 

DATES:  Comments  are  due  by  April  14, 
1997. 

ADDRESSES:  Submit  written  comments 
to  Roland  G.  Droitsch,  Deputy  Assistant 
Secretary  for  Policy.  U.S.  Department  of 
Labor,  Room  S-2312,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 


The  Department  is  using  this  notice  to 
experiment  with  the  electronic  filing  of 
comments.  Submit  comments  in 
electronic  format  through  the  World 
Wide  Web  of  the  Internet  at  the 
following  Website:  http://www.dol.gov/ 
dol/public/regs/comments/main.htm. 

Commenters  who  file  electronically 
do  not  need  to  confirm  their  comments 
by  submitting  written  confirmation 
copies.  Interested  parties  will  also  be 
able  to  review  comments  filed  (whether 
submitted  in  written  or  electronic 
format)  at  the  same  Website. 

Questions  about  or  problems  with 
filing  electronically  should  be  submitted 
to:  webmaster@dol.gov. 

All  of  the  comments  received  can  be 
viewed  at  the  Office  of  the  Assistant 
Secretary  for  Policy,  U.S.  Department  of 
Labor,  Room  S-2312,  200  Constitution 
Avenue,  N.W.,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim  _ 
Jones,  Office  of  the  Assistant  Secretary 
for  Policy,  U.S.  Department  of  Labor. 
Room  S-2312,  200  Constitution  Avenue, 
N.W.,  Washington,  DC  20210. 
Telephone  (202)  219-6026.  (This  is  not 
a  toll-free  number.) 
SUPPt.EMENTARY  INFORMATION:  After 
discussing  the  legal  authority  for  the 
Department's  use  of  ADR,  this  Notice 
describes:  a  prior  pilot  test  of  ADR  (the 
Philadelphia  ADR  Pilot),  the  use  of  ADR 
by  public  agencies,  the  DOL  programs 
involved  in  the  current  pilot  test,  and 
the  details  of  the  test.  The  Department 
is  interested  in  receiving  comments  on 
ADR  and  the  pilot  test  generally,  as  well 
as  on  a  number  of  specific  issues 
identified  in  the  Notice.  For  example, 
the  Department  invites  comments  on  the 
use  of  mediation  and  arbitration  in  the 
pilot  test,  as  well  as  on  the  relationship 
between  these  two  ADR  techniques, 
including  the  issue  of  whether 
arbitration  (in  addition  to  mediation) 
should  be  offered  as  an  option  in  all 
categories  of  cases  included  in  the  pilot 
test. 

Legal  Authority 

On  February  28, 1992,  under  the 
original  Administrative  Dispute 
Resolution  Act,  Public  Law  101-552, 
which  expired  on  September  30, 1995, 
the  Department  published  in  the 
Federal  Register  (57  FR  7292)  an 
interim  policy  on  the  use  of  ADR  in  the 
programs  administered  by  DOL. 

On  October  19, 1996,  President 
Clinton  signed  the  Administrative 
Dispute  Resolution  Act  of  1996  (ADR 
Act),  Public  Law  104-320,  which 
reauthorized  alternative  means  of 
dispute  resolution  in  the  Federal 
administrative  process. 

As  did  its  predecessor  statute 
(codified  at  5  USC  575-580).  the  ADR 


Act  of  1996  authorizes  and  encourages 
federal  agencies  to  use  arbitration, 
mediation,  negotiated  rulemaking,  and 
other  consensual  methods  of  dispute 
resolution.  With  resp>ect  to  arbitration, 
the  ADR  Act,  in  conjimction  with  the 
Federal  Arbitration  Act  (9  USC  1-16): 
Provides  for  federal  judicial 
enforcement  of  arbitration  agreements; 
provides  for  judicial  review  and 
enforcement  of  arbitration  awards; 
specifies  the  authority  of  the  arbitrator; 
and  establishes  rules  for  arbitration 
proceedings,  as  well  as  rules  governing 
the  effect  of  arbitration  awards. 

The  pilot  test  includes,  among  other 
methods  of  ADR,  voluntary  arbitration 
to  which  the  Department  would  be  a 
party.  The  Department  believes  that  the 
arbitration  procedure  described  in  this 
Notice  would  be  consistent  with  the 
Constitution,  as  ciurently  interpreted  by 
the  Department  of  Justice.'  In 
compliance  with  Section  8  of  the  ADR 
Act  of  1996,  before  participating  in 
binding  arbitration,  the  Department  will 
consult  with  the  Attorney  General  and 
will  issue  guidance  on  the  appropriate 
use  of  arbitration  and  when  ciepartment 
staff  are  authorized  to  use  arbitration. 

The  Department  also  believes  that  the 
pilot  test  would  advance  the  goals  of 
Executive  Order  12988  on  Civil  Justice 
Reform,  issued  by  the  President  on 
February  5, 1996  (61  FR  4729).  Section 
1(c)  of  the  Executive  Order  encourages 
the  use  of  ADR  techniques  and 
processes  by  litigation  counsel  for 
federal  agencies,  if  the  "use  of  a 
particular  technique  is  warranted  in  the 
context  of  a  particular  claim  or  claims, 
and    *  *  •    such  use  will  materially 
contribute  to  the  prompt,  fair,  and 
efficient  resolution  of  the  claims." 

The  Philadelphia  ADR  Pilot 

The  Department  issued  its  1992 
interim  ADR  policy  in  conjunction  with 
the  start  of  a  pilot  test  in  the 
Philadelphia  Region  in  which  DOL 
managers  served  as  mediators  for 
enforcement  cases  that  were  awaiting 
litigation.  The  results  of  the 
Philadelphia  ADR  Pilot  were 
encouraging.  Of  the  27  cases  mediated 
in  the  pilot,  22  (81  per  cent)  were 
settled,  and  most  were  resolved  in  a 
single  mediation  session.  The  DOL 
participants  independently  concluded 
that  the  settlements  were  at  least 
comparable  to  the  likely  outcome  of 
litigation.  Some  of  the  cases  were 


'  The  most  recent  views  of  the  Department  of 
Justice  are  reflected  in  a  September  7. 1995 
memorandum  from  Walter  Deiiinger.  Assistant 
Attorney  General.  Office  of  Legal  Counsel,  to  |ohn 
Schmidt.  Associate  Attorney  General 
("Constitutional  Limitations  on  Federal 
Government  Participation  in  Binding  Arbitration"). 
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complex  and  would  have  cost  the 
Department  and  the  outside  parties 
substantial  time  and  resources  to 
litigate. 

Public  Agency  Use  of  AOR 

In  1993,  a  National  Performance 
Review  report  strongly  endorsed  ADR  as 
a  means  of  reducing  governments  costs 
and  improving  efficiency.  Today,  the 
use  of  ADR  by  public  agencies  is 
growing. 

In  the  federal  government,  for 
example,  the  Equal  Employment 
Opportunity  Commission  (with  the 
assistance  of  the  Federal  Mediation  and 
Conciliation  Service)  and  the  National 
Labor  Relations  Board  are  exploring 
various  ADR  techniques  for 
employment-related  disputes  brought 
before  those  agencies.  The  Department 
of  Justice  (DOJK  in  turn,  has  begun  a 
program  to  facilitate  mediation  in  civil 
litigation  handled  by  DOJ.  A  pilot  test 
of  mediation  to  resolve  complaints 
imder  the  Americans  with  EHsabilities 
Act  is  also  underway  at  DOJ. 

The  States  have  begun  to  expand  their 
use  of  alternative  dispute  resolution  as 
well.  On  February  16, 1996,  for 
example,  the  Massachusetts 
Commission  against  Discrimination 
(MCAD)  launched  an  ADR  program  that 
will  offer  voluntary  arbitration  of 
employment  discrimination  disputes. 
The  MCAD  program  will  operate  under 
a  new  due-process  protocol  to  assure 
that  the  arbitration  process  is  fair. 

The  December  1994  Report  and 
Recommendations  of  the  Commission 
on  the  Future  of  Worker-Management 
Relations  (the  Dunlop  Commission) 
urged  the  Department  to  expand  the 
Philadelphia  ADR  Pilot  to  the  remaining 
DOL  regions  and  to  enlarge  the  mix  of 
cases  submitted  to  mediation.  The 
Dunlop  Commission  also  advised  DOL 
to  "explore  the  use  of  different  forms  of 
ADR,  including  mini  trials,  early  neutral 
evaluation,  and  arbitration  to  determine 
which  processes  are  most  effective  for 
different  kinds  of  cases." 

Proposed  Pilot  Test 

In  light  of  the  enactment  of  the  ADR 
Act  of  1996,  the  recommendations  of  the 
National  Performance  Review  and  the 
Dunlop  Commission,  as  well  as  the  ADR 
initiatives  of  federal  and  state  agencies, 
the  Department  is  interested  in  building 
on  its  past  use  of  mediation  and  in 
exploring  the  possible  benefits  of 
arbitration,  under  appropriate 
circumstances.  After  inviting  and 
considering  public  comments,  the 
Department  therefore  plans  to  proceed 
with  a  pilot  test  to  help  determine 
whether  private,  voluntary  mediation 
and/or  arbitration  can  achieve  the  goals 


of  (1)  resolving  disputes  faster  and  more 
cheaply  than  conventional  litigation;  (2) 
producing  resolutions  that  satisfy  the 
parties  and  DOL;  and  (3)  using  the 
enforcement  and  litigation  resources  of 
DOL  more  effectively.  (The  Department 
vtrill  continue  to  consider,  on  a  case-by- 
case  basis,  other  opportunities  to 
participate  in  ADR,  either  when  DOL  is 
asked  to  do  so  by  an  outside  party  or  by 
a  court  or  other  adjudicative  authority, 
or  when  a  DOL  agency  othenvise 
believes  that  ADR  would  be  effective  in 
resolving  a  particular  dispute.) 

Under  the  proposed  pilot  test,  the 
Department  will  continue  to  fully 
investigate  employees'  complaints  of 
violations  of  the  laws  covered  by  this 
pilot  test,  as  warranted.  In  selected 
cases,  as  described  below,  employees 
and  employers  will  be  offered  the 
option  to  mediate  and/or  arbitrate 
disputes  under  the  Department's 
auspices.  In  these  cases,  the  Solicitor's 
Office  may  provide  legal  representation 
to  employees.  In  other  types  of  cases,  as 
indicated,  the  Department  would  offer 
an  employer/contractor  the  option  of 
mediation  or  arbitration,  and  the 
Department  itself  would  be  a  party  to 
the  proceeding.  The  pilot  test  wrill  not 
include  disputes  in  which  private 
parties  entered  into  an  arbitration  or 
mediation  agreement  prior  to  the 
dispute. 

The  Department  recognizes  that 
Federal  agencies  acquired  little  if  any 
experience  with  arbitration  during  the 
five-year  life  of  the  original  ADR  Act 
(1990-1995)  and  thus  intends  to 
proceed  carefully  in  this  area.  For 
example,  the  Department  is  committed 
to  following  proper  due  process 
safeguards  in  any  use  of  ADR 
techniques.  In  proposing  the  pilot  test 
described  in  this  Notice,  the  Department 
reviewed  the  "Ehie  Process  Protocol  for 
Mediation  and  Arbitration  of  Statutory 
Disputes  Arising  out  of  the  Employment 
Relationship"  issued  by  the  Task  Force 
on  Alternative  Dispute  Resolution  in 
Employment.  (The  Task  Force,  an 
outgrowth  of  the  Dunlop  Commission, 
included  representatives  of  diverse 
organizations  involved  in  labor  and 
employment  law.)  In  addition  to 
developing  fair  ADR  procedures,  the 
Department  would  also  make 
arbitrators'  decisions  available  to  the 
public. 

The  Department's  proposed  pilot  test 
will  be.limited  to  six  types  of  cases, 
described  below.  These  programs  were 
selected  because  they  seem  to  present 
promising  opportunities  for  effective 
use  of  voluntary  ADR.  The  results  of  the 
proposed  pilot  test  wrill  guide  DOL  in 
future  ADR  initiatives,  including  the 
possible  expansion  of  voluntary 


mediation  and/or  arbitration  to  other 
types  of  cases.  The  Department  invites 
comment  on  its  selection  of  programs 
for  the  proposed  pilot  test  and  on 
possible  alternatives  or  additions  to  the 
programs  selected. 

The  six  types  of  cases  that  would  be 
included  in  the  Department's  pilot  test 
are:  (1)  Discrimination  cases  under 
Section  11(c)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act),  29  U.S.C. 
660(c);  (2)  environmental  whistleblower 
cases  under  the  employee-protection 
provisions  of  seven  separate 
environmental  safety  and  health 
statutes;  2  (3)  cases  under  the  Family 
and  Medical  Leave  Act  of  1993  (FMLA). 
29  U.S.C.  2601  et  seq.;  (4)  cases  under 
the  Fair  Labor  Standards  Act  of  1938 
(FLSA),  29  U.S.C.  201  et  seq.;  (5) 
compliance  review  cases  under 
Executive  Order  11246;  and  (6) 
complaint  investigation  cases  under  the 
Vietnam  Era  Veterans'  Readjustment 
Assistance  Act,  38  U.S.C.  4212. 

OSH  Act  Discrimination  Cases: 
Section  11(c)  of  the  OSH  Act  prohibits 
employers  htjm  discharging  or 
discriminating  against  employees  for 
engaging  in  protected,  safety-related 
activity  under  the  Act.  Discrimination 
cases  under  Section  11(c)  are  initiated 
by  an  employee  filing  a  complaint  with 
the  Occupational  Safety  and  Health 
Administration  (OSHA).  OSHA 
investigates  such  complaints. 
Meritorious  complaints  which  OSHA 
cannot  settle  administratively  are 
referred  to  the  Solicitor's  Office  for  legal 
action.  The  OSH  Act  authorizes  the 
Secretary  of  Labor  to  file  suit  in  federal 
district  court  to  enforce  Section  11(c). 
The  statute  does  not  create  a  private 
right  of  action  for  employees.  (The 
Departnjent's  regulations  interpreting 
OSH  Act  Section  11(c)  appear  at  29  CFR 
Part  1977.) 

In  recent  years,  OSHA  has  been 
receiving  approximately  3,200-3,300 
complaints  under  Section  11(c) 
annually.  The  great  majority  of  these 
complaints  are  either  determined  to  be 
meritless  or  are  settled  administratively. 
On  average,  about  120  cases  per  year  are 
referred  to  the  Solicitor's  Office,  which 
in  turn  files  about  20  cases  per  year  in . 
federal  district  court.  Because  of  heavy 
caseloads  in  the  courts,  these  cases  can 
be  subject  to  significant  delays. 


-The  statutes  are:  the  Clean  Air  Act.  42  U.S.C. 
7622;  the  Comprehensive  Environmental  Response. 
Compensation,  and  Liability  Act  (CERCLA).  42 
U.S.C  9610;  the  Energy  Reorganiration  Act_,  42 
U.S.C.  5821:  the  Federal  Water  Pollution  Control 
Act.  33  U.S.C.  1367:  the  Safe  Drinking  Water  Act. 
42  U.S.C  3001-9(1);  the  Resource  Conservation  and 
Recovery  Act,  42  USC  6971;  and  the  Toxic 
Sut»tances  Control  Act.  IS  U.S.C  2622. 
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Environmental  Wbistleblower  Cases: 
The  Secretary  of  Labor  is  responsible  for 
adpiinistering  the  employee-protection 
provisions  of  several  environmental 
safety  and  health  statutes  (identified 
above).  (The  Environmental  Protection 
Agency,  the  Nuclear  Regulatory 
Commission,  or  the  Department  of 
Energy  otherwise  administer  and 
enforce  these  laws.)  These  laws  protect 
employees  against  discharge  or 
discrimination  for  certain  conduct,  such 
as  testifying  in  a  statutory  enforcement 
proceeding. 

Environmental  whistleblower  cases 
are  handled  in  an  administrative 
process  which  results  in  a 
determination  by  the  Department's 
Administrative  Review  Board  (ARB). 
Employees  who  believe  that  they  have 
been  discriminated  against  may  file 
complaints  with  the  Occupational 
Safety  and  Health  Administration. 
(Under  Secretary's  Order  6-96,  issued 
on  December  27, 1996,  responsibihty  for 
handling  these  cases  was  transferred  to 
OSHA,  from  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Division.) 

Under  DOL  regulations  (29  CFR  Part 
24),  within  30  days,  the  Department 
must  complete  an  investigation, 
determine  whether  the  alleged  violation 
occurred,  and  notify  the  parties.  That 
determination  becomes  final  unless  the 
employee  or  the  employer  seeks  a 
hearing  before  the  Department's  Office 
of  Administrative  Law  Judges.  After  the 
hearing,  the  administrative  law  judge 
(ALJ)  will  issue  a  recommended 
decision,  which  is  forwarded  to  the  ARB 
for  a  final  order.  Final  orders  may  be 
appealed  to  the  federal  courts  of 
appeals.  The  EKDL  Solicitor's  Office  does 
not  represent  employees  in  the 
administrative  hearing  process,  nor  does 
DOL  typically  participate  in  the 
administrative  adjudication.  Employees 
must  secure  their  own  legal 
representation. 

In  recent  years,  the  Department  has 
received  about  90  environmental 
whistleblower  complaints  every  year. 
The  Department's  Office  of 
Administrative  Law  Judges  (OALJ) 
conducts  about  80  hearings  each  year  in 
this  type  of  case,  resulting  in  30  to  40 
final  decisions  of  the  ARB.  In  the  past, 
there  have  been  significant  delays  in  the 
administrative  adjudication  process. 
Most  recently,  cases  have  been 
adjudicated  or  resolved  more  promptly. 
The  OALJ  has  instituted  a  "settlement 
judge"  procedure,  in  which  cases  may 
be  temporarily  transferred  from  the 
presiding  judge  to  another  judge,  whose 
role  is  to  explore  the  possibility  of 
settling  the  case. 


Family  and  Medical  Leave  Act  Cases: 
Under  the  recently-enacted  FMLA,  the 
Department's  Wage  and  Hour  Division 
is  authorized  to  receive,  investigate,  and 
attempt  to  resolve  complaints  of 
statutory  violations.  The  Wage  and  Hour 
Division  first  seeks  to  resolve 
complaints  by  conciliation.  If  that  effort 
is  unsuccessfiil,  the  Division  may 
choose  to  conduct  a  complete 
investigation.  Meritorious  complaints 
that  cannot  be  settled  administratively 
are  referred  to  the  Solicitor's  Office, 
which  may  bring  suit  in  federal  district 
court.  The  FMLA  also  creates  a  private 
right  of  action  for  employees,  who  may 
bring  suit  themselves  in  either  state  or 
federal  court. 

Since  the  FMLA  was  enacted  in  1993, 
the  Department  has  received  more  than 
6,300  employee  complaints,  through 
September  30, 1996.  The  great  majority 
of  these  complaints  were  resolved 
through  conciliation,  many  without  the 
need  for  a  full  investigation  by  the  Wage 
and  Hour  Division.  The  Solicitor's 
Office  has  filed  fifteen  lawsuits  to 
enforce  the  FMLA.  Federal  courts  have 
issued  preliminary  or  final  rulings  in 
more  than  twenty  FMLA  cases  brought 
directly  by  individual  employees 
against  their  employers. 

Fair  Labor  Standards  Act  Cases: 
Under  the  Fair  Labor  Standards  Act, 
which  establishes  minimum-wage  and 
overtime  compensation  standards  (as 
well  as  other  employee  protections),  the 
Wage  and  Hour  Division  is  authorized 
to  receive,  investigate,  and  attempt  to 
resolve  complaints  of  statutory 
violations.  Meritorious  complaints  that 
cannot  be  settled  in  conciliation  are 
referred  to  the  Solicitor's  Office,  which 
may  bring  suit  in  federal  court.  The 
FLSA  also  creates  a  private  right  of 
action  for  employees,  who  may  file  suit 
in  either  state  or  federal  court.  The  vast 
majority  of  cases  under  the  FLSA  are 
brought  by  private  employees  directly 
against  their  employera. 

Compliance  Review  Cases  under 
Executive  Order  11246  and  Complaint 
Investigation  Cases  under  the  Vietnam 
Era  Veterans"  Readfustment  Assistance 
Act:  The  Department's  Office  of  Federal 
Contract  Compliance  Programs  (OFCCP) 
administers  three  equal  employment 
opportunity  programs  applicable  to 
Federal  contractors  and  subcontractors: 
Executive  Order  11246,  Section  503  of 
the  Rehabilitation  Act,  and  the 
affirmative  action  provisions  of  the 
Vietnam  Era  Veterans"  Readjustment 
Assistance  Act  (VEVRAA).  Taken 
together,  these  laws  require  covered 
contractors  and  subcontractors  to  refrain 
from  discrimination  and  to  take 
affirmative  action  to  ensure  equal 
employment  opportimity  without  regard 


to  race,  color,  sex.  national  origin, 
religion,  or  status  as  an  individual  vyith 
disabilities,  a  Vietnam  era  veteran,  or  a 
special  disabled  veteran. 

OFCCP  conducts  compliance  reviews 
of  covered  contractors  and 
subcontractors,  and  investigates  and 
attempts  to  resolve  complaints  received 
from  employees  and  job  applicants  who 
allege  that  there  have  been  violations  of 
these  laws.  OFCCP  first  seeks  to  resolve 
complaints  and  issues  revealed  during  a 
compliance  review  by  conciliation.  If 
that  effort  is  unsuccessful,  OFCCP  refers 
the  matter  to  the  Solicitor's  Office, 
which  is  authorized  to  institute 
administrative  enforcement 
proceedings. 

After  a  mil  evidentiary  hearing,  a 
Department  of  Labor  Administrative 
Law  Judge  issues  a  recommended 
decision.  On  the  basis  of  the  entire 
record,  the  Department's  Administrative 
Review  Board  issues  a  final 
administrative  order.  Contractors  may 
appeal  final  adverse  orders  to  the 
Federal  district  courts.  The  laws 
administered  by  OFCCP  do  not  create  a 
private  right  of  action  for  contractors" 
employees  or  job  appficants.  (OFCCP 
regulations  implementing  contract 
compliance  laws  are  published  at  41 
CFR  Chapter  60.) 

About  4,000  compliance  reviews  are 
closed  by  OFCCP  annually.  About  3,000 
reviews  result  in  findings  of  violations. 
About  200  complaints  per  year  alleging 
violations  of  the  affirmative  action 
provisions  of  VEVRAA  are  filed  with 
OFCCP.  On  average,  OFCCP  refers  20 
cases  a  year  to  the  Solicitor's  Office, 
which  in  turn  files  about  10 
administrative  complaints  annually. 
Lengthy  delays  may  occur  in  cases 
resolved  through  the  complete  formal 
enforcement  process. 

Scope  of  Mediation  or  Arbitration 
Under  the  Proposed  Pilot 

The  Department  invites  comment  on 
the  scope  of  mediation  and  arbitration 
under  the  proposed  pilot  test.  In  DOL's 
experience,  employment  disputes  that 
involve  laws  enforced  by  the 
Department  often  implicate  other 
statutory,  common-law,  or  other  legal 
rights,  outside  of  DOL's  jurisdiction.  For 
example,  an  employee  with  a  colorable 
claim  under  the  Family  and  Medical 
Leave  Act  or  Section  503  of  the 
Rehabilitation  Act  may  also  have  a 
claim  ujider  the  Americans  with 
Disabilities  Act.. An  employee  with  a 
colorable  OSH  Act  discrimination  claim 
or  environmental  whistleblower  claim 
may  also  have  claims  under  the 
National  Labor  Relations  Act,  a  private 
collective  bargaining  agreement,  or  state 
common  law. 
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An  ADR  proceeding  that  addresses 
only  claims  under  DOL-administered 
laws  may  not  resolve  the  entire  dispute 
between  an  employee  and  an  employer. 
Employers  may  be  reluctant  to 
participate  in  a  process  that  leaves  some 
employee  claims  outstanding.  The 
Department's  authority,  however,  is 
limited  to  the  laws  it  administers  and 
enforces.  DOL  invites  comments  on  how 
best  to  ensure  that  the  pilot  test 
appropriately  addresses  the  hill  range  of 
employees'  legal  rights  and  remedies. 

Case  Selection  Process 

Cases  for  the  proposed  pilot  test  will 
be  selected  from  the  six  categories 
described.  After  a  complaint  has  been 
investigated  and  found  to  have  merit  (or 
violations  have  been  identified  during  a 
compliance  review),  and  after  efforts  to 
settle  the  case  administratively  have 
failed,  cases  will  be  screened  for  ADR 
suitability  by  the  local  office  of  the 
program  agency  (e.g.,  OSHA),  in 
consultation  with  the  regional  office  of 
the  Solicitor.  (The  criteria  for  case 
selection  are  described  below.) 
Employers  who  agreed  to  mediate  or 
arbitrate  a  dispute  would  be  expected  to 
waive  any  applicable  statute  of 
limitations. 

OSH  Act  Discrimination  Cases:  As 
explained.  Section  11(c)  of  the  OSH  Act 
creates  no  private  right  of  action  for 
employees.  The  Department  thus 
anticipates  that  in  OSHA  discrimination 
cases,  the  Department  would  decide 
whether  to  seek  mediation  or 
arbitration. 

This  decision  would  be  made  after  an 
employee's  complaint  was  investigated, 
but  before  suit  was  filed -in  federal 
district  court,  hi  selecting  cases  for 
mediation  or  arbitration,  the  Department 
would  be  governed  by  the  case  selection 
criteria  set  forth  in  this  Notice.  The 
Department  would  consuh  the 
complaining  employee,  as  well  as  the 
National  Labor  Relations  Board  (NLRB) 
if  the  employee  has  filed  a  related 
complaint  with  the  NLRB.  The 
Department  invites  comment  on 
whether  it  should  ever  pursue 
mediation  or  arbitration  without  the 
agreement  of  the  complaining  employee. 

DOL  would  be  a  party  to  the 
subsequent  mediation  or  arbitration 
proceeding,  and  the  Solicitor's  Office 
would  represent  the  public  interest  and 
the  interests  of  the  employee.  The 
Department  would  be  bound  by  the 
results  of  the  ADR  proceedings,  except 
as  otherwise  provided  by  law.  "The 
Department  invites  comment  on 
whether  employees'  own  attorneys  or 
other  representatives  should  ordinarily^ 
be  permitted  to  participate  in  a 
mediation  or  arbitration  proceeding. 


Ahematively,  if  the  Department 
determined  that  a  case  is  suitable  for 
ADR  under  the  criteria  described  below, 
DOL  could  invite  the  employee  and  the 
employer  to  participate  in  a  mediation 
or  arbitration  proceeding.  DOL  would 
not  be  a  party  or  a  participant,  nor 
would  it  necessarily  be  bound  by  a 
settlement  or  an  arbitrator's  decision. 
Rather,  the  Department  would 
determine  whether  to  defer  to  the 
parties'  resolution  by  foregoing  its 
exclusive  right  to  bring  suit  under 
Section  11(c)  of  the  OSHA  Act.  (The 
Department's  current  policy  on  deferral 
to  the  outcome  of  other  proceedings 
initiated  by  a  complainant  appears  at  29 
CFR  1977.18(c).)  The  Department 
invites  comment  on  this  alternative 
approach. 

Only  the  OSH  Act  discrimination 
complaint  would  be  subject  to 
mediation  or  arbitration.  Consistent 
with  longstanding  OSHA  practice,  the 
underlying  allegation  of  a  safety  or 
health  standard  violation  would  be 
handled  separately  in  administrative 
proceedings  prescribed  by  the  OSH  Act. 

The  Department  would  revise  or 
supplement  its  existing  regulations  for 
OSHA  discrimination  cases  (29  CFR 
Part  1977),  as  necessary,  to  incorporate 
the  procedures  described  here. 

Environmental  Whistleblower  Cases: 
Environmental  whistleblower  cases  are 
handled  through  an  administrative 
process  (described  above)  in  which 
employees  are'responsible  for  securing 
their  own  representation  or  proceeding 
pro  se.  Under  the  proposed  pilot  test, 
after  an  employee's  complaint  had  been 
investigated  by  the  Department,  DOL 
would  determine  whether  the  case  was 
suitable  for  ADR  under  the  criteria 
described  in  this  Notice.  If  ADR  was 
appropriate,  the  Department  would  offer 
the  employer  and  the  employee  the 
option  of  mediation  and/or  arbitration, 
conducted  either  by  a  Settlement  Judge 
in  DOL's  Office  of  Administrative  Law 
Judges  or  by  a  private  mediator  or 
arbitrator.  The  Department  would  not  be 
a  party  to,  or  participant  in,  this 
mediation  or  arbitration.  The 
Department  invites  comment  on  how 
best  to  coordinate  the  pilot  test  with 
OALJ's  existing  settlement  judge 
process. 

The  Administrative  Review  Board 
would  not  be  bound  by  any  resolution 
reached  by  the  parties,  but  instead 
would  review  the  resuhs  of  mediation 
or  arbitration.  If  appropriate  (using  the 
same  standard  now  appUed  in  ARB 
review  of  certain  environmental- 
whistleblower  settlements  between 
employees  and  employers),  the  parties' 
mediated  settlement  or  the  arbitrator's 
decision  would  be  embodied  in  a  final 


order  of  the  Administrative  Review 
Board.  The  Department  would  revise  or 
supplement  its  existing  regulations  for 
environmental  whistleblower  cases  (29 
CFR  Part  24),  as  necessary,  to 
incorporate  these  procedures. 

Family  and  Medical  Leave  Act  Cases: 
Under  the  pilot  test,  after  an  employee's 
FMLA  complaint  was  investigated  and 
found  to  be  meritorious,  and  after 
administrative  efforts  to  settle  the  case 
had  failed,  the  Department  would 
determine  whether  the  case  was  suitable 
for  ADR  under  the  criteria  described  in 
this  Notice.  (The  Department  would 
consuh  the  complaining  employee  in 
making  this  determination.)  If  ADR  was 
appropriate,  the  Department  would  offer 
the  employer  and  the  employee  the 
option  of  mediation. 

If  requested  by  the  employee,  the  DOL 
Solicitor's  Office  would  represent  the 
employee  in  mediation.  The  employee 
would  be  free  to  choose  other 
representation  (including  representation 
by  non-lawyers)  at  the  employee's 
expense,  or  to  proceed  individually, 
whether  or  not  an  employee  was 
represented  by  the  Solicitor's  Office  in 
mediation,  the  employee  would  be  free 
to  resolve  the  dispute  on  terms 
acceptable  to  the  employee.  If  a 
mediated  settlement  were  reached,  the 
Department  ordinarily  would  close  its 
file  on  the  matter. 

Because  only  a  few  judicial  decisions 
have  been  issued  under  the  FMLA,  the 
need  to  develop  authoritative  precedent 
on  many  issues  remains.  This 
consideration  will  guide  the 
Department's  use  of  ADR.  Moreover, 
about  ninety  per  cent  of  the  FMLA 
complaints  that  the  Department  finds  to 
be  meritorious  are  resolved  in 
conciliation.  Therefore,  the  pool  of  cases 
that  are  appropriate  for  ADR  may  be 
quite  small.  The  Department  invites 
comment  on  the  types  of  FMLA  cases 
that  are  most  likely  to  be  appropriate  for 
mediation. 

Fair  Labor  Standards  Act  Cases: 
Under  the  pilot  test,  after  an  employee's 
FLSA  complaint  was  investigated  and 
found  to  be  meritorious,  and  after 
administrative  efforts  to  settle  the  case 
had  failed,  the  Department  would 
determine  whether  the  case  was  suitable 
for  ADR  under  the  criteria  described  in 
this  Notice.  (The  Department  would 
consult  the  complaining  employees  in 
making  this  determination.)  If  ADR  was 
appropriate,  the  Department  would  offer 
the^mployer  and  the  employee  the 
option  of  mediation. 

If  requested  by  the  employee,  the  DOL 
SoUcitor's  Office  would  represent  the 
employee  in  mediation.  The  employee 
would  be  free  to  choose  other 
representation  (including  representation 
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by  non-lawyers)  at  the  employee's 
exjjense,  or  to  proceed  individually. 
Whether  or  not  an  employee  was 
represented  by  the  Solicitor's  Office  in 
mediation,  the  employee  would  be  free 
to  resolve  the  dispute  on  terms 
acceptable  to  the  employee.  If  a 
mediated  settlement  were  reached,  the 
Department  ordinarily  would  close  its 
file  on  the  matter. 

Executive  Order  11246  Compliance 
Review  Cases  and  Complaint 
Investigation  Cases  under  the  Vietnam 
Era  Veterans'  Readjustment  Assistance 
Act  (38  U.S.C.  4212):  As  explained, 
there  is  no  private  right  of  action  under 
the  laws  administered  by  OFCX^P.  Under 
the  pilot  test,  after  an  Executive  Order 
11246  compliance  review  or  a  Vietnam 
Era  Veterans'  Readjustment  Assistance 
Act  discrimination  complaint 
investigation  are  completed,  violations 
have  been  identified,  and  administrative 
efforts  to  resolve  the  case  have  failed, 
the  Department  would  determine 
whether  the  case  was  suitable  for  ADR 
under  the  criteria  described  in  this 
Notice.  If  ADR  was  appropriate,  the 
Department  would  offer  the  contractor 
the  option  of  mediation.  If  the 
contractor  agreed  to  mediation,  the 
Department's  OFCCP  staff  would 
represent  the  interests  of  the 
Department  in  the  mediation  process. 
The  Department  would  revise  or 
supplement  its  existing  regulations  (41 
C.F.R.  Chapter  60),  as  necessary,  to 
incorporate  these  procedures. 

Case  Selection  Criteria 

Whether  or  not  DOL  is  a  party  to  an 
arbitration  or  mediation  proceeding,  the 
Department  will  use,  encourage,  or  defer 
to  ADR  only  when  it  is  consistent  with 
existing  law.  The  Department  will  not 
use,  encourage,  or  defer  to  ADR  when  it 
believes  (1)  That  the  need  for  injunctive 
relief  makes  ADR  inappropriate:  or  (2) 
based  on  consultation  with  the 
Department  of  Justice  or  other 
concerned  government  agencies,  that 
the  dispute  involves  a  criminal 
violation;  or  (3)  that  the  dispute 
implicates  the  authority  of  the  DOL 
Inspector  General.  Nor  will  the 
Department  recognize  any  prior 
agreement  that  makes  the  use  of 
mediation  or  arbitration  a  condition  of 
employment  or  otherwise  prospectively 
requires  the  use  of  ADR  in  an 
employment  dispute. 

In  selecting  cases  for  possible 
voluntary  mediation  or  arbitration,  the 
Department  will  follow  the  ADR  Act, 
which  provides  that: 

An  agency  shall  consider  not  using  a 
dispute  resolution  proceeding  if— 

(1)  a  definitive  or  authoritative  resolution 
of  the  matter  is  required  for  precedential 


value,  and  such  a  proceeding  is  not  likely  to 
be  accepted  generally  as  an  authoritative 
precedent; 

(2)  the  matter  involves  or  may  bear  upon 
significant  questions  of  Government  policy 
that  require  additional  procedures  before  a 
final  resolution  may  be  made,  and  such  a 
proceeding  would  not  likely  serve  to  develop 
a  recommended  policy  for  the  agency; 

(3)  maintaining  established  policies  is  of 
special  importance,  so  that  variations  among 
individual  decisions  are  not  increased  and 
such  a  proceeding  would  not  likely  reach 
consistent  results  among  individual 
decisions; 

(4)  the  matter  significantly  affects  persons 
or  organizations  who  are  not  parties  to  the 
proceeding; 

(5)  a  full  public  record  of  the  proceeding 
is  important,  and  a  dispute  resolution 
proceeding  cannot  provide  such  a  record; 
and 

(6)  the  agency  must  maintain  continuing 
jurisdiction  over  the  matter  with  authority  to 
alter  the  disposition  of  the  matter  in  light  of 
changed  circumstances,  and  a  dispute 
resolution  proceeding  would  interfere  with 
the  agency's  fulfilling  that  requirement. 

5  U.S.C.  572. 

The  Department  invites  comment  on 
appropriate  case-selection  criteria.  In 
particular,  the  Department  invites 
comment  on  the  suitability  of  ADR 
proceedings,  especially  arbitration,  in 
cases  in  which  an  employee- 
complainant  lacks  legal  or  other 
representation.  The  Department  is 
advised  that  some  court-sponsored  ADR 
programs  exclude  unrepresented 
persons. 

Selection  of  Mediators  and  Arbitrators 

Mediators  and  arbitrators  imder  the 
proposed  pilot  test  will  be  selected 
consistent  with  all  applicable  legal 
requirements. 

The  Etepartment  intends  for  mediation 
and  arbitration  to  be  conducted  only  by 
impartial,  experienced,  and  qualified 
persons.  Mediators  and  arbitrators  who 
participate  in  the  pilot  test  would  be 
required  to  disclose  to  the  parties  and  to 
the  Department  any  relationship  that 
might  reasonably  constitute  or  be  . 
perceived  as  a  conflict  of  interest.  The 
Department  invites  comment  on 
appropriate  conflict-of-interest 
standards. 

The  Departnient  also  invites  comment 
on  the  best  means  of  selecting  suitable 
mediators  and  arbitrators.  DOL 
anticipates  that  it  will  maintain  a  roster 
of  qualified  persons.  Parties  to  a 
mediation  or  arbitration  proceeding 
would  be  provided  with  a  panel  of 
mediators  and  arbitrators  from  which 
they  could  make  a  selection. 

The  Department  is  considering 
entering  into  an  agreement  with  a 
qualified  nation-wide  contractor  who 
would  serve  as  a  sponsor  of  mediators 


and  arbitrators  and  who  would  handle 
the  administration  of  the  roster.  The 
Department  would  reserve  the  right  to 
set  standards  for  inclusion  on  the  roster 
and  to  oversee  its  final  composition. 
IX)L  invites  comment  on  this  approach. 
The  Department  also  invites  comment 
on  the  specific  qualifications  that 
should  be  required  for  mediators  and 
arbitrators.  DOL  believes  that  only 
mediators  and  arbitrators  who  are  able 
to  provide  evidence  of  an  established 
part-time  or  full-time  practice  in 
mediation  or  arbitration,  and  to 
complete  a  DOL  classroom  training 
course  in  the  relevant  statutes  and  ADR 
procedures,  should  be  eligible  for  the 
pilot-test  roster.  In  addition,  DOL 
believes  that  the  following  factors, 
among  others,  should  be  considered:  (1) 
Professional  standing  and  good 
character;  (2)  experience  as  an 
arbitrator,  mediator,  adjudicator,  or 
litigator  of  employment-related 
disputes,  particularly  in  the  areas 
covered  by  the  pilot  test;  and  (3)  other 
experience  in  the  fields  of  labor  and 
employment  law,  industrial  relations,  or 
dispute  resolution. 

Compensation  of  Mediators  and 
Arbitrators 

Mediators  and  arbitrators  who 
participate  in  the  proposed  pilot  test 
would  be  compensated  by  the  parties  to 
the  proceeding  (including  the 
Department),  according  to  their 
agreement.  The  parties  themselves 
would  determine  how  to  fairly  allocate 
the  fees  and  expenses  of  a  mediator  or 
arbitrator. 

The  Department  believes  that 
requiring  the  parties  to  share  the  fees 
and  expenses  of  the  mediator  or 
arbitrator  helps  ensure  impartiality.  In 
cases  in  which  the  Department  is  a  party 
or  a  participant,  DOL  generally  expects 
that  it  would  pay  one-half  of  the 
mediator  or  arbitrator's  fees  and 
expenses.  The  Department  invites 
comment  on  whether  permitting  the 
negotiation  of  a  different  arrangement  is 
advisable.  To  reduce  the  possibility  of 
bias  based  on  disparate  contributions, 
payment  would  be  forwarded  to  the 
mediator  or  arbitrator  by  the  sponsor  of 
the  roster  (or  by  the  Department,  when 
it  is  not  a  party  or  participant),  without 
disclosing  the  parties'  respective  shares. 

One  of  the  potential  benefits  of  using 
ADR  is  lower  litigation  costs  to  the 
parties  and,  in  the  case  of  govenmient 
agencies,  the  ability  to  resolve  more 
cases  with  the  same  resources.  Based  on 
its  experience  with  the  Philadelphia 
ADR  pilot  test,  the  Department  believes 
that  ADR  can  reduce  enforcement  and 
litigation  costs  per  case.  In  this  pilot 
test,  the  threshold  questions  of  who 
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pays  the  private  mediator  or  arbitrator 
(the  neutral)  and  how  much  the  neutral 
is  paid  are  central  to  the  evaluation  of 
the  program's  costs  and  benefits. 
'  DOL  tentatively  estimates  that  the 
typical  neutral's  fees  in  cases  under  the 
proposed  pilot  test  will  be  in  the  range 
of  $1,1)00  {o  $1,500  per  case.  (The 
Depaitment  invites  comment  on  this 
estimate.)  If  the  Department  pays  these 
fees,  the  opportunity  to  reduce  agency 
costs  per  case  (and  to  increase  DOL's 
ability  to  process  more  cases  with  the 
same  resources)  will  be  greatly 
diminished.  At  the  same  time,  the 
Department  recognizes  both  that 
employer  payment  of  the  arbitrator  or 
mediator  raises  conflict-of-interest 
concerns,  and  that  in  many  cases 
employees  will  be  unable  or  unwilling 
to  pay  half  of  the  neutral's  fee. 

Accordingly,  the  Department  invites 
comment  on  the  best  mechanism  for 
compensating  mediators  and  arbitrators, 
as  well  as  on  the  following  specific 
issues:  (1)  Whether  the  Department 
should  consider  making  a  contribution 
toward  the  fees  of  a  mediator  or 
arbitrator  in  cases  involving  a  low- 
income  complainant;  and  (2)  whether  to 
authorize  arbitrators  to  tax  attorney's 
fees  and  costs  to  the  losing  party  (if 
lawful)  and/or  to  apportion  the 
arbitrator's  fees  and  costs  equitably. 

Authority  of  the  Mediator  or  Arbitrator; 
Arbitration  Proceedings 

The  authority  of  mediators  and 
arbitrators  under  the  proposed  pilot  test, 
as  well  as  the  rules  for  arbitration 
proceedings,  would  be  determined 
largely  by  the  ADR  Act. 

The  Department  anticipates  that 
consistent  with  the  ADR  Act,  DOL 
would  draft  standard  mediation  and/or 
arbitration  agreements  recognizing  the 
authority  of  mediators  and  arbitrators 
under  the  pilot  test.  Parties  who  agreed 
to  mediation  or  arbitration  would  be 
expected  to  sign  such  a  standard 
agreement. 

Under  Section  8  of  the  ADR  Act  of 
1996,  arbitration  agreements  "shall 


specify  a  maximum  award  that  may  be 
issued  by  the  arbitrator  and  may  specify 
other  conditions  limiting  the  range  of 
possible  outcomes."  DOL  anticipates 
that  arbitrators  would  be  authorized  to 
make  awards  imposing  the  full  range  of 
remedies  provided  by  the  statutes 
involved  in  the  pilot  test. 

Consistent  with  the  ADR  Act, 
arbitrators  would  have  the  authority  to 
regulate  the  course  of  and  conduct 
hearings,  to  administer  oaths  and 
affirmations,  and  to  compel  the 
attendance  of  witnesses  amd  the 
production  of  evidence  to  the  extent 
permitted  by  law.  The  Department  also 
expects  to  authorize  pre-hearing 
discovery  by  the  parties,  such  as  the 
production  of  documents. 

With  the  consent  of  the  parties, 
arbitrators  would  be  responsible  for 
ensuring  that  a  record  (stenographic  or 
tape  recording)  of  the  proceeding  was 
made.  Arbitrators  would  also  be 
required  to  issue  a  written  opinion  and 
award  within  30  days  of  the  close  of  the 
proceeding.  Copies  of  the  opinion  and 
award  would  be  provided  to  the  parties 
and  to  the  Department  and  would  be 
made  available  to  the  pubHc. 

The  Department  invites  comment  on 
the  relationship  between  mediation  and 
arbitration  proceedings.  In  some 
instances,  the  parties  may  wish  to 
attempt  mediation  and  proceed  to 
arbitration  only  if  mediation  fails.  In 
those  cases,  it  may  be  inappropriate  for 
the  mediator  to  serve  as  an  arbitrator  of 
the  dispute. 

Effect  of  an  Arbitrator's  Award 

If  a  case  were  mediated  to  a  successful 
conclusion  or  arbitrated  under  the 
proposed  pilot  test,  the  Department 
would  ordinarily  close  its  file  on  the 
matter  at  the  conclusion  of  the 
proceeding.  In  environmental 
whistleblo\yer  cases  (as  described 
above),  an  arbitrator's  award  would,  if 
appropriate,  be  incorporated  in  a  final 
order  of  the  Administrative  Review 
Board. 


The  binding  efiiect  of  an  arbitrator's 
award  under  the  pilot  test  will  be 
determined  by  the  ADR  Act,  which 
provides  that  an  award  becomes  final  30 
days  after  service  on  all  parties,  that  a 
final  award  is  binding  on  the  parties, 
and  that  a  final  award  may  be  enforced 
pursuant  to  the  provisions  of  the 
Federal  Arbitration  Act  (9  USC  9-13). 

The  Federal  Arbitration  Act  (9  USC 
10)  specifies  the  circumstances  under 
which  a  federal  court  may  vacate  an 
arbitration  award.  They  include  cases: 
where  there  has  been  dishonesty  by  a 
party  or  an  arbitrator,  where  there  has 
been  prejudicial  misconduct  by  the 
arbitrator,  or  where  the  arbitrator  has 
exceeded  his  authority  or  failed  to  make 
a  definite  award.  Only  in  such  cases 
would  the  E)epartment  choose  not  to 
recognize  an  arbitration  award  issued 
under  the  pilot  test. 

The  Department  invites  comment  on 
its  appropriate  role  in  reviewing  the 
results  of  ADR  proceedings  to  ensure 
fairness  to  the  parties  and  conformity 
with  the  law. 

Evaluation 

The  Department  has  not  yet 
established  a  time-table  for  the  proposed 
pilot  and  invites  comment  on  this  issue. 
DOL  does  intend  to  carefully  evaluate 
the  results  of  the  pilot  test  described  in 
this  Notice.  This  evaluation  would  be 
conducted  by  a  working  group  drawn 
from  participating  DOL  agencies  and 
from  the  Solicitor's  Office,  comprised  of 
both  field  and  national  office  staff 
members.  The  Department  also 
contemplates  a  review  of  the  pilot  test 
by  representatives  of  employees, 
employers,  and  the  public.  Comments 
and  suggestions  on  the  implementation 
of  the  Department's  ADR  policy  are 
welcome. 

Signed  at  Washington,  DC  this  6th  day  of 
February,  1997. 
Cynthia  A.  Metzler, 
Acting  Secretary  of  Labor. 
|FR  Doc.  97-3475  Filed  2-11-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  95-^WA-q 

RIN  212(>-AA66 

Establishment  of  ttie  Myrtle  Beach 
International  Airport  Class  C  Airspace 
Area,  SC,  and  Revocation  of  the  Myrtle 
Beach  AFB  Class  D  Airspace  Area,  SC 

agency:  Federal  Aviation 
Administration  (FAA),  IXDT. 
ACnON:  Final  rule. 

SUMMARY:  This  action  establishes  a  Class 
C  airspace  area  at  Myrtle  Beach 
International  Airport,  SC,  and  revokes 
the  Class  D  airspace  area  at  Myrtle 
Beach  AFB.  SC.  Myrtle  Beach 
International  Airport  is  a  public-use 
facility  with  a  Level  II  control  tower 
served  by  a  Radar  Approach  Control. 
The  establishment  of  this  Class  C 
airspace  area  will  require  pilots  to 
maintain  two-way  radio 
conununications  with  air  traffic  control 
(ATC)  while  in  Class  C  airspace. 
Implementation  of  the  Class  C  airspace, 
at  this  location  promotes  the  efficient 
control  of  air  traffic  and  reduces  the  risk 
of  midair  collision  in  the  terminal  area. 
Additionally,  the  graphic  that 
accompanied  the  notice  proposing  this 
action  incorrectly  identiRed  the  Grand 
Strand  Airport  in  North  Myrtle  Beach. 
SC.  This  action  corrects  that  error. 
EFFECTIVE  DATE:  0901  UTC.  March  27. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and  Rules 
Division.  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  22, 1982,  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR  17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  Terminal  Radar  Service 
Areas  (TRSA)  should  be  replaced.  Four 
types  of  airspace  configiuations  were 
considered  as  replacement  candidates, 
and  Model  B,  the  Airport  Radar  Service 
Area  (ARSA)  configuration,  was 


recommended  by  a  consensus  of  the 
task  group. 

The  FAA  published  NAR 
Reconunendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (48  FR  34286;  July  28, 
1983)  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin,  TX,  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  airports  on  a  temporary  basis  by 
Special  Federal  Aviation  Regulation  No. 
45  (48  FR  50038;  October  28, 1983)  to 
provide  an  operational  confirmation  of 
the  ARSA  concept  for  potential 
application  on  a  national  basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27.  1985.  issued  a  final  rule  (50  FR 
9252;  March  6. 1985)  defining  ARSA 
airspace  and  establishing  air  traffic  rules 
for  operation  within  such  an  area. 

Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX, 
Columbus,  OH,  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6, 1985).  The  FAA 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  were  in  effect. 

A  number  of  problems  with  the  TRSA 
program  were  identified  by  the  NAR 
Task  Group.  The  task  group  stated  that 
because  of  the  different  levels  of  service 
offered  in  terminal  areas,  users  are  not 
always  sure  of  what  restrictions  or 
privileges  exist  or  how  to  cope  with 
them.  According  to  the  NAR  Task 
Group,  there  is  a  shared  feeling  among 
users  that  TRSA's  are  often  poorly 
defined,  are  generally  dissimileir  in 
dimensions,  and  encompass  more  area 
than  is  necessary  or  desirable.  There  are 
other  users  who  believe  that  the 
volimtary  nature  of  the  TRSA  does  not 
adequately  address  the  problems 
associated  with  nonparticipating  aircraft 
operating  in  relative  proximity  to  the 
airport  and  associated  approach  and 
departure  courses.  The  consensus 
among  the  user  organizations  is  that 
within  a  given  standard  airspace 
designation,  a  terminal  radar  facility 
should  provide  all  pilots  the  same  level 
of  service  and  in  the  same  manner,  to 
the  extent  feasible. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  establishing 
ARSA's  at  locations  other  than  those 
which  were  included  in  the  TRSA 
replacement  program.  The  task  group 
recommended  that  these  criteria 
include,  among  other  things,  traffic  mix, 
flow  and  density,  airport  configuration. 


geographical  features,  collision  risk 
assessment,  and  ATC  capabilities  to 
provide  service  to  users.  These  criteria 
have  been  developed  and  are  being 
published  via  the  FAA  directives  system 
(Order  7400.2D,  Procedures  for 
Handling  Airspace  Matters). 

Related  Rulemaking  Actions 

Airspace  Reclassification  which 
became  effective  September  16, 1996, 
discontinued  the  use  of  the  term 
"airport  radar  service  area"  and 
replaced  it  with  the  designation  "Class 
C  airspace  area."  This  change  in 
terminology  is  reflected  in  this  final 
rule. 

The  FAA  has  established  Class  C 
airspace  areas  at  121  locations  under  a 
paced  implementation  plan  to  replace 
TRSA's  with  Class  C  airspace  areas. 

This  rule  establishes  a  Class  C 
airspace  area  at  a  location  which  was 
not  identified  as  a  candidate  for  an 
ARSA  (a  Class  C  airspace  areaj  in  the 
preamble  to  Amendment  No.  71-10  (50 
FR9252). 

The  Myrtle  Beach  International 
Airport  is  a  public-use  facility  with  a 
Level  II  control  tower  serviced  by  a 
Radar  Approach  Control.  Passenger 
enplanements  reported  at  Myrtle  Beach 
International  Airport  were  316,809, 
274,531,  and  290,295  for  calendar  years 
1994, 1993,  and  1992,  respectively.  This 
volume  of  passenger  enplanements 
meets  the  FAA  criteria  for  establishing 
a  Class  C  airspace  area  to  enhance 
safety.  In  addition,  this  action  revokes 
the  existing  Class  D  airspace  area  at 
Myrtle  Beach  AFB,  SC. 

Public  Input 

As  annoimced  in  the  Federal  Register 
on  June  29, 1994  (59  FR  33568),  a  pre- 
Notice  of  Proposed  Rulemaking  (NPRM) 
airspace  meeting  was  held  on  August 
16, 1994,  in  Conway,  SC.  This  meeting 
provided  local  airspace  users  with  an 
opportunity  to  present  input  on  the 
design  of  the  proposed  establishment  of 
the  Myrtle  Beach,  SC,  Class  C  airspace 
area. 

On  August  22, 1996,  the  FAA 
published  an  NPRM  (61  FR  43320)  that 
proposed  to  designate  a  Class  C  airspace 
area  at  the  Myrtle  Beach  International 
Airport,  SC.  interested  parties  were 
invited  to  participate  in  this  rulemaking 
effort  by  submitting  comments  on  the 
proposal  to  the  FAA.  In  response  to  this 
NPRM,  the  FAA  received  two 
comments,  the  Air  Line  Pilots 
Association  and  the  South  Carolina 
Department  of  Commerce,  Division  of 
Aeronautics.  Both  commenters 
supported  the  proposal. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  a  Class  C  airspace 
area  at  the  Myrtle  Beach  International 
Airport  and  removes  the  Class  D 
airspace  area  at  Myrtle  Beach  AFB,  SC. 
The  Myrtle  Beach  International  Airport 
is  a  public-use  facility  with  a  Level  11 
control  tower  served  by  Radar  Approach 
Control.  The  establishment  of  this  Class 
C  airspace  area  will  require  pilots  to 
establish  two-way  radio 
communications  with  the  ATC  facility 
providing  air  traffic  services  prior  to 
entering  the  airspace  and  thereafter 
maintain  those  communications  while 
within  the  Class  C  airspace  area. 
Implementation  of  the  Class  C  airspace 
area  will  promote  the  efficient  control  of 
air  traffic  and  reduce  the  risk  of  midair 
collision  in  the  terminal  area. 

The  Myrtle  Beach  Class  C  airspace 
area  will  be  effective  on  March  27. 1997. 
The  effective  date  for  this  final  rule  does 
not  correspond  with  a  scheduled 
publication  date  for  the  appropriate 
aeronautical  chart  for  this  area.  The 
Myrtle  Beach  Class  C  airspace  area  will, 
therefore,  be  published  on  the  Charlotte 
Sectional  Aeronautical  Chart  effective 
August  14. 1997.  In  the  interim,  the 
FAA  will  disseminate  information 
regarding  the  implementation  of  the 
Myrtle  Beach  Class  C  airspace  area  in 
the  Notices  to  Airmen  publication  and 
will  publish  a  special  notice  in  the 
Airport/Facility  Directory  to  ensure  that 
pilots  and  airspace  users  are  advised  of 
the  status.  Additionally,  the  FAA's 
Southern  Regional  Office  will  distribute 
Letters  to  Airmen  that  will  advertise  the 
implementation  of  the  airspace  area. 
The  revocation  of  the  Class  D  airspace 
area  coincides  with  the  effective  date  for 
the  Class  C  airspace  area. 

In  addition,  tne  graphic  included  in 
the  NPRM  incorrectly  identified  the 
Grand  Strand  Airport  in  North  Myrtle 
Beach,  SC.  This  action  corrects  that 
error.  Except  for  editorial  changes  and 
the  correction  to  the  airport  name  on  the 
graphic,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  The 
coordinates  in  this  document  are  based 
on  North  American  Datum  83.  Class  C 
and  Class  D  airspace  designations  are 
published  in  paragraphs  4000  and  5000, 
respectively,  of  FAA  Order  7400.9D 
dated  September  4. 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  C  airspace  area  listed  in 
this  document  will  be  published 
subsequently  in  the  Onier  and  the  Class 
D  airspace  area  listed  in  this  document 
will  be  removed  subsequently  from  the 
Order. 


Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  small  entities 
changes  on  international  trade.  In 
conducting  these  analyses,  the  FAA  has 
determined  that  this  Final  Rule:  (1)  will 
generate  benefits  that  justify  its  minimal 
costs  and  is  not  "a  significant  regulatory 
action"  as  defined  in  the  Executive 
Order;  (2)  is  not  significant  as  defined 
in  Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (3) 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities;  (4) 
will  not  constitute  a  barrier  to 
international  trade;  and  (5)  will  not 
contain  any  Federal  intergovernmental 
or  private  sector  mandate.  These 
analyses  are  summarized  here  in  the 
preamble  and  the  full  Regulatory 
Evaluation  is  in  the  docket. 

Costs-Benefit  Analysis 

The  FAA  has  determined  that  the 
establishment  of  Myrtle  Beach  Class.C 
airspace  area  will  enhance  operational 
efficiency  (through  the  implementation 
of  additional  air  traffic  control  operating 
procedures)  and  aviation  safety  (in  the 
form  of  reduced  risk  of  midair  collision 
in  the  newly  established  Class  C 
airspace  area). 

Costs  ^ 

Cost  Impact  on  Aircraft  Operators 

This  final  rule  will  impose  minimal, 
if  any,  costs  on  general  aviation  aircraft 
or  air  carrier  operators.  This 
determination  is  based  on  data 
contained  in  the  most  recent  General 
Aviation  and  Avionics  Survey  Report. 
The  report  indicates  an  estimated  82 
percent  of  all  General  Aviation  (GA) 
aircraft  operators  are  currently  equipped 
with  two-way  radios,  which  are 
required  to  enter  Class  C  airspace.  As  of 
December  30, 1990  all  aircraft  (except 
those  without  an  electrical  system, 
balloons  and  gliders)  flying  in  the 
vicinity  of  the  Myrtle  Beach 
International  Airport  have  been  required 
to  have  a  Mode  C  transponder  under 
Federal  Aviation  Regulations  (14  CFR 
part  91.215).  The  FAA  assigns  no 
aircraft  equipment  cost  to  this  final  rule 
because  the  agency  has  already 


allocated  those  cost  to  the  Mode  C  Rule. 
requiring  essentially  all  aircraft  to  be 
equipped  with  Mode  C  transponders. 
The  FAA  has  traditionally 
accommodated  GA  aircraft  operators 
without  two-way  radio  communication 
equipment  and  operators  of  aircraft 
without  electrical  systems,  via  letters  of 
agreement,  when  practical  to  do  so 
without  jeopardizing  aviation  safety. 
However,  a  few  aircraft  operators  will 
not  request  or  receive  letters  of 
agreement,  and  these  operators  will  be 
required  to  utilize  circumnavigation 
procedures.  The  FAA  has  determined 
that  operators  could  circumnavigate 
around  the  newly  established  airspace 
(5  miles),  over,  or  in  certain  cases,  under 
the  airspace  without  significantly 
deviating  from  their  regular  flight  pwths. 
Therefore,  the  FAA  has  determined  the 
final  rule  will  impose  minimal,  if  any, 
cost  impact  on  any  aircraft  operators. 

Cost  Impact  on  the  FAA 

The  FAA  assumed  responsibility  for 
ATC  at  the  Myrtle  Beach  International 
Airport  fi-om  the  United  States  Air  Force 
on  December  27, 1992.  In  that  same 
year,  the  agency  conducted  a  review  of 
the  radar  system  at  Myrtle  Beach.  As  a 
result  of  that  review,  the  FAA  decided 
to  expedite  the  replacement  of  the 
computer  system  and  other  radar 
equipment.  Myrtle  Beach  International 
Airport  installed  a  new  computer 
system,  after  the  FAA's  1992  review. 
Consequently,  the  agency  will  not  incur 
any  additional  cost  for  equipment  (such 
as  consoles)  with  the  establishment  of 
Class  C  airspace.  The  newly  established 
Class  C  airspace  area  will  also  be  able 
to  function  effectively  with  existing 
personnel  resources.  Before  this  final 
rule  becomes  effective,  the  FAA  will 
distribute  a  Letter  To  Airmen  to  pilots 
residing  within  50  miles  of  the  Class  C 
airspace  area.  This  one-time  incurred 
cost  of  the  established  rule  will  be 
approximately  $535  dollars.  The  FAA 
already  systematically  revises  sectional 
charts  every  six  months;  therefore,  the 
final  rule  will  not  impose  any  additional 
charting  cost  on  the  agency. 

The  FAA  recognizes  that  delays  might 
develop  in  the  Myrtle  Beach  airspace 
area  following  the  initial  establishment   - 
of  the  Class  C  airspace  area.  However, 
those  delays  that  may  occur  are 
typically  transitional  in  nature.  Based 
on  past  experience  at  other  locations, 
the  FAA  concludes  that  any  potential 
delays  will  eventually  be  more  than 
offset  by  the  increased  flexibility 
afforded  controllers  in  handhng  traffic 
as  a  result  of  Class  C  separation 
standards. 
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Benefits 

The  number  of  aircraft  operations  and 
operational  complexity  has  been 
steadily  increasing  in  the  Myrtle  Beach 
area.  That  activity  has  now  reached  the 
level  where  the  increased  air  traffic 
control  provided  in  Class  C  airspace  is 
necessary  to  maintain  safety.  The  FAA 
has  carehilly  studied  existing  and 
forecast  activity  in  the  area  and 
establishes  by  this  rule  the  extent  of 
Class  C  airspace  necessary  to  maintain 
operational  safety  now  and  into  the 
foreseeable  future.  The  final  rule  will 
also  enhance  aircraft  operational 
efficiency.  Aircraft  operators  in  this  type 
of  airspace  will  receive  additional 
information  in  the  form  of  traffic 
advisories  and  separation  and 
sequencing  of  arrivals. 

Conclusion 

In  view  of  the  minimal  cost  of 
compliance,  enhanced  aviation  safety 
and  operational  efficiency,  the  FAA  has 
determined  that  the  final  rule  will  be 
cost-beneficial. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  final  rule  will  have 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
FAA  Order  2100.14A  outlines  the  FAA's 
procedures  and  criteria  for 
implementing  the  RFA. 

The  small  entities  that  may 
potentially  incur  minimal,  if  any,  cost 
with  the  implementation  of  the  final 
rule  are  operators  of  aircraft  who  do  not 
meet  Class  C  airspace  navigational 


equipment  standards  (primarily  parts 
91, 121  and  135  aircraft  without  two- 
way  radios  and  Mode  C  transponders). 
The  small  entities  potentially  impacted 
by  the  final  rule  will  not  inc\ir  any 
additional  cost  for  navigational 
equipment  and  more  rigorous  operating 
procediu-es  because  they  routinely  fly 
into  airspace  where  such  requirements 
are  already  in  place.  As  the  result  the 
Mode  C  rule,  all  of  these  commercial 
operators  are  assiuned  to  have  Mode  C 
transponders.  The  FAA  has  traditionally 
accommodated  GA  and  other  aircraft 
operators  without  two-way  radio 
communication  equipment  and  Mode  C 
transponders,  via  letters  of  agreement, 
when  practical  to  do  so  without 
jeopardizing  safety.  Therefore,  the  FAA 
has  determined  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

International  Trade  Impact  Assessment 

The  final  rule  will  not  constitute  a 
barrier  to  international  trade,  including 
the  export  of  American  goods  and 
services  to  foreign  countries  and  the 
import  of  foreign  goods  and  services 
into  the  United  States.  This  assessment 
is  based  on  the  fact  that  the  final  rule 
will  neither  impose  costs  on  aircraft 
operators  nor  aircraft  manufactiuers 
(U.S.  or  foreign). 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C  106(g)  40103, 40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragmph  4000 — Subpart  C-CIass  C  Airspace 


ASO  SC  C  Myrtle  Beach,  SC  [New] 

Myrtle  Beach  International  Airport 
(lat.  33''40'47"  N..  long.  78«55'42"  W.) 
That  airspace  extending  upward  from  the 
surfece  to  and  including  4,000  feet  MSL 
within  a  5-mile  radius  of  the  Myrtle  Beach 
International  Airport,  and  that  airspace 
extending  upward  from  1,200  feet  MSL  to 
and  including  4.000  feet  MSL  within  a  10- 
mile  radius  of  the  Myrtle  Beach  International 
Airport.  This  Class  C  airspace  area  is 
effective  during  the  specific  dates  and  times 
of  operation  of  the  Myrtle  Beach  Approach 
Control  facility,  as  established  in  advance  by 
a  Notice  to  Airmen.  The  effective  date  and 
times  will  thereafter  be  continuously 
published  in  Airport/Facility  Directory. 


Paraffvph  5000— Subpart  D-Class  D 
Airspace 

•         •         *         •         • 

ASO  SC  D  Myrtle  Beach  AFB,  SC  [Removed] 

***** 

Issued  in  Washington,  DC,  on  February  6, 
1997. 

JeffGri£Bth, 

Program  Director  for  Air  Traffic  Airspace 
Management. 

MLUNQ  CODE  4«10-13-P 
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MYRTLE  BEACH,  SOUTH  CAROLINA 
CLASS  "C"  AIRSPACE  AREA 

(EFFECTIVE  MARCH  27,  1997) 


GRAND  STRAND  ARPT  (CRE) 


CRE  VORTAC 


U.S.  DEPARTMENT  OF  TRANSPORTATION 
FEDERAL  AVIATION  ADMINISTRATION 
Air  Traffic  Airspace  Management  Program 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federzil  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significanoe. 


RULES  GOING  INTO 
EFFECT  TODAY 

COMMERCE  OEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 

Foreign  direct  investments 
in  U.S.- 

BE-20;  selected  services 
transactions  with 
unaffiliated  foreign 
persons;  published  1- 
13-97 

COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Export  licensing: 

Australia  Group,  South 
Korea  addition; 
clarification  of  sample 
shipments  exemption  in 
ECCN  1C350;  commerce 
country  cfiart  correction; 
published  2-12-97 
Commerce  control  list- 
Mixtures  containlr>g  trace 
,  quantities  of  precursor 
chemicals  (ECCNs 
10350  and  10995); 
published  2-12-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Bifenthrin;  published  2-12-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

SmaN  insured  institutions; 
expanded  examination  cycle; 
published  2-12-97 

FEDERAL  RESERVE 
SYSTEM 

SmaN  insured  institutions; 
expanded  examination  cycle; 
published  2-12-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Jugtans  jamaicensis; 
published  1-13-97 

INTERIOR  DEPARTMENT 

Native  American  Graves 
Protection  and  Repatriation 
Act: 

Oivil  penalties  for 
compliance  failure  by 
museums;  published  1-13- 
97 


JUSTICE  DEPARTMENT 
Prisons  Bureau 

Research;  protection  of  human 
subiects;  published  2-12-97 

NATIONAL  LABOR 
RELATIONS  BOARD 

Conflict  of  interests;  published 
2-12-97 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers- 

Airtx>me  integrated  data 
components;  put>lished 
2-12-97 

Routers  and  switches; 
published  2-12-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 

Fo»*er;  published  1-8-97 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Small  insured  institutions; 
expanded  examination  cycle; 
published  2-12-97 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Small  insured  institutions; 
expanded  examination  cycle; 
published  2-12-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Grapes  grown  in  Oalifomia; 

commerrts  due  by  2-18-97; 

published  1-17-97 
Olives  grown  in  Oalifomia; 

comments  due  by  2-18-97; 

published  1-17-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Food  stamp  program: 
Anticipating  income  and 
reporting  cfianges; 
comments  due  by  2-18- 
97;  published  12-17-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
PatfK)gen  reduction;  hazard 
analysis  and  critical 
confrd  point  (HAOOP) 
systems 

Potentially  hazardous 
foods;  transportation 
and  storage 


requirements;  comments 
due  by  2-20-97; 
published  11-22-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Adntinlstration 
Fishery  conservation  and 
management 
Alasica;  fisheries  of 
Exclusive  Economic  Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-18- 
97;  published  1-2-97 
Atlsmtic  shart^;  comments 
due  by  2-18-97;  published 
12-27-96 
Caribbean,  Gulf,  and  South 
Attarrtic  fisfieries- 
South  Atlantic  shrimp; 
corrvnents  due  by  2-20- 
97;  published  1-6-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Oommission  records  and 
information;  open 
Commission  meetings; 
comments  due  by  2-18-97; 
published  12-19-96 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Contractor  qualifications; 
>manuf  acturer>  or 
>regular  dealef> 
requirement;  commerrts 
due  by  2-18-97;  put)<ished 
12-20-96 

Cost  accourrting  starxfards; 
inapplicabJIity  to  corrtracts 
and  sutKontracts  for 
commercial  items; 
comments  due  by  2-18- 
97;  published  12-20-96 

Data  Universal  Numbering 
System;  use  as  primary 
contractor  identification; 
comments  due  by  2-18- 
97;  published  12-20-96 

Local  govemnrwnt  lobbying 
costs;  comments  due  by 
2-18-97;  published  12-20- 
96 

Minority  smaH  tMJSiness  arKJ 
capital  ownership 
development  program; 
comments  due  by  2-18- 
97;  published  12-20-96 

DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Persons  sut)}ect  to 
restrictions;  clarification; 
comments  due  by  2-18- 
97;  published  12-20-96 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Student  assistarx^  ger«ral 
provisions- 


Oompliance  audrts  and 
financial  resporttt)ility 
standards;  comments 
due  by  2-18-97; 
published  12-18-96 
ENERGY  DEPARTMENT 
Obcupetiortal  radntion 
protection: 
Primary  standards 
amendments;  comments 
due  by  2-18-97;  published 
12-23-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards;  comments 
due  by  2-21-97; 
published  1-8-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ambient  air  quality 
standards,  national- 
Ozone  and  particulate 
matter;  commerrts  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
nrtatter;  commerrts  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particuiate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter,  arid  regional 
haze  program 
development  comments 
due  by  2-18-97; 
published  12-13-96 
Particulate  matter; 
comments  due  l>y  2-18- 
97;  published  12-13-96 
Air  quality  implemerrtation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  t>y 
2-21-97;  published  1-22- 
97 
Colorado;  commerrts  due  by 
2-18-97;  published  1-17- 
97 
Florida;  commerrts  due  by 
2-18-97;  published  1-17- 
97 
Illinois;  commerrts  due  by  2- 

20-97;  published  1-21-97 
Indiana;  commerrts  due  by 
2-18-97;  published  1-17- 
97 
Kentudcy;  comments  due  by 
2-20-97;  published  1-21- 
97 
New  Jersey;  comments  due 
by  2-18-97;  published  1- 
17-97 
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Pennsylvania;  comments 
due  by  2-21-97;  published 
1-22-97 
Air  quafity  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  desigriation  of 
areas: 

CalHomia;  comments  due  by 
2-18-97;  published  1-17- 
97 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrwdities: 
Sodium  bicartxx^te,  etc.; 
comments  due  by  2-21- 
97;  pubfished  12-23-96 
Superfurxj  program: 
Natienai  oil  and  hazardous 
sutistances  contingency 
plart- 

Natiortal  priorities  list 
update;  comments  due 
by  2-21-97;  published 
12-23-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Funding  arxj  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations- 

Book-entry  procedures  for 
securities;  comments 
due  by  2-18-97; 
published  12-20-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 
Alaska;  comments  due  t>y 

2-18-97;  published  1-3-97 
Idaho;  comments  due  by  2- 

18-97;  published  1-3-97 
Minrwsota;  comments  due 
by  2-18-97;  published  1-3- 
97 
New  Mexico;  comments  due 
by  2-18-97;  published  1-3- 
97 

FEDERAL  RESERVE 
SYSTEM 

Electronic  furxj  transfers 
(Regulatxxi  E): 
Electronic  benefit  transfer 
programs;  exemptxxi; 
comments  due  by  2-19- 
97;  published  1-22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  dnjgs,  feeds,  and 
related  products: 


Animal  proteins  prohibited  in 
ruminant  feed;  comments 
due  by  2-18-97;  published 
1-3-97 
Food  for  human  consumption: 

Potentially  hazardous  foods; 
transportation  and  storage 
requirements;  comments 
due  by  2-20-97;  published 
11-22-96 

INTERIOR  DEPARTMENT 
Land  Management  Bureau 

PublK  administrative 

procedures: 

Introduction  and  general 
gukiance;  public  land 
records;  comments  due 
by  2-21-97;  published  12- 
23-96 
Wilderness  management; 

comments  due  t)y  2-18-97; 

published  12-19-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  arxJ  threatened 
species: 

Hoffmann's  rock-cress,  etc. 
(16  plant  taxa  from 
Northern  Charmel  Islands, 
CA);  comments  due  by  2- 
21-97;  published  1-22-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  arxJ  sulphur  operations: 
Civil  penalty  program; 
comments  due  by  2-19- 
97;  published  12-19-96 
Safety  and  pollution 
prevention  equipment; 
quality  assuraiwe; 
comments  due  by  2-18- 
97;  published  12-18-96 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Freight  forwarding  facilities  for 
DEA  distritxjtor  registrants; 
establishment;  comments 
due  by  2-18-97;  published 
12-18-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  2-18-97;  published  12- 
17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulatior«: 


Contractors  and  offerors- 
Non-statulory  certification 
requirements  removed; 
comments  due  by  2-18- 
97:  published  12-18-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

0MB  persormel  as  witnesses 
in  litigation;  release  of 
official  informatfon  and 
testimony;  comments  due  by 
2-18-97:  published  12-17-96 

PENSION  BENEFfT 
GUARANTY  CORPORATION 

Premium  payments: 
Sutxnission  of  records 
relating  to  premium  filings; 
comments  due  by  2-18- 
97;  published  12-17-96 

PERSONNEL  MANAGEMENT 
OFFICE 

Retirement 

'  Civil  Sennce  Retirement 
System- 
Decisions  appealed  to 
Merit  Systems 
Protection  Board; 
comments  due  by  2-18- 
97;  published  12-19-96 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers- 
Power  circuit  breakers, 
disconnect  switches, 
current  and  potential 
transformers, 
autotransforrner,  and 
surge  arresters; 
comments  due  by  2-18- 
97:  published  2-12-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Dedicated  accounts  ar)d 
installment  payments  for 
past-due  Oenefits; 
comments  due  by  2-18- 
97;  published  12-20-96 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Mercfiant  marine  officers  and 

seamen: 

Commercial  vessel 
personrtel;  chemnal  drug 
and  akx>hol  testing 
programs;  drug  testing  in 
foreign  waters;  comments 
due  by  2-18-97;  published 
12-18-96 


Uninspected  vessels: 

Commerical  fishing  industry 
regulatfons 

Correction:  comments  due 
by  2-20-97:  published 
12-27-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Av'ation 
Administration 

Ainworthiness  directives: 

Aerospace  Technotogies  of 
Australia  Pty  Ltd.; 
comments  due  by  2-21- 
97;  published  12-10-96 

Airbus;  comments  due  by  2- 
18-97;  published  1-7-97 

Bell;,  comments  due  by  2- 
21-97;  published  12-23-96 

Boeing:  confimerrts  due  t>y 
2-18-97:  published  1-7-97 

Burkhardt  Grob  Luft-und 
Raumfahrt;  comments  due 
by  2-21-97;  published  12- 
23-96 

Fokken  comments  due  by 
2-18-97:  published  12-19- 
96 

Jetstream:  comments  due 
by  2-18-97;  published  1-8- 
97 

Raytheon:  comments  due  by 
2-21-97;  published  12-23- 
96 

Class  E  airspace:  comments 
due  by  2-18-97;  published 
1-8-97 

Class  E  airspace:  correction: 
comments  due  by  2-18-97; 
published  1-8-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  ecorx>my  standards: 

Passenger  automobiles;  fow 
volume  manufacturer 
exemptnns;  comments 
due  t>y  2-21-97;  published 
12-23-96 

Motor  vehKle  safety 
standards: 

Occupant  crash  protection- 
Occupant  protectfon 
standard  and  smart  air 
bags;  technical 
worfcshop;  comments 
due  by  2-21-97; 
published  1-21-97 
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Code  of  Federal  Regulations 

via 

GPO  Access 

(Seleaed  Volumes) 

Free,  easy  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

it    httpyAvww.access.gpo.gov/nara/cfr 

Titles  currently  available  are: 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•    Phone:  toll-free:  1-888-293-6498 
•k    Email:  gpoaccessdgpo.gov 
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NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Docimient  Drafting  Handbook 
(DDH)  is  now  available  at: 

http://www.nara.gov/nara/(iedieg/ddh/ddhout.htiii] 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infodfedreg.nara.gov 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  FT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations.  - 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  df 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code- 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  Rnding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  sftecific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  18,  1997  at  9:00  am 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538 


Printed  on  recycled  paper  containing  100%  pott  consumer  waste 
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Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Sonic  Industries,  Inc.,  6754-6755 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Rural  Business-Cooperative  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6754 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Overtime  services  relating  to  import  and  exports: 
Agricultiu'al  quarantine  and  inspection  services;  user  fees 
Correction,  6739 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Bell  Communications  Research,  Inc.,  6801 
Petroleum  E&P  Research  Cooperative,  6801 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6787 

Coast  Guard 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
Seattle,  WA;  Southwest  Harbor  Cleanup  and 
Redevelopment  Project,  6830-6831 

Meetings: 
Merchant  Marine  Personnel  Advisory  Committee.  6831 

Commerce  Departntent 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  Service 

RULES 

Organization  and  functions;  field  organization,  ports  of 
entry,  etc.: 
Spirit  of  St.  Louis  Airport,  MO;  port  of  entry,  6721 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6762-6763 
Meetings: 

Defense  Partnership  Council,  6763 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Allen,  Dovensky  &  Co.,  Inc.,  6801 
Briner,  Barbara  H.,  M.D..  6801-6802 
Isotec,  Inc.,  6802-6803 
MD  Pharmaceutical,  Inc.,  6803 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6763- 
6764 
Grants  and  cooperative  agreements;  availability,  etc.: 
Individuals  with  disabilities — 
Partnership  training,  6764 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Chicago  Pneumatic  Tool  Co.,  6806-6807 

General  Electric  Co.  et  al.,  6807 

Hecla  Mining  Co.  et  al.,  6807-6808 

J.M.  Huber  Corp.,  6808 

National  Food  Products  Ltd.,  6808 

TRW  Automotive  Products  Remanufacturing.  6808-6809 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

American  Commercial  Vehicles,  Stamping  &  Assembling 
Division,  et  al.,  6803-6805 

Cooper  Firearms,  Inc.,  et  al.,  6805-6806 

Rayonier,  Inc.,  6806 
NAFTA  transitional  adjustment  assistance: 

Boise  Cascade  Corp..  6809 

Dudley  Apparel,  6809 

Dudley  Apparel  et  al.,  6809-6812 

TRW  Automotive  Products  Remanufacturing,  6812 

Weyerhaeuser  Co.,  6812 

Energy  Department 

See  Federal  Energy  Regidatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Ozone  monitoring  season — 
Alabama  et  al.,  6728-6729 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  6724-6728 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  6750 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Propargite,  6750-6753 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  6774 
Meetings: 
State  and  Tribal  Toxics  Action  Forum  Coordinating 
Committee  and  Projects,  6774-6775 


Federal  Register  /  Vol.  62,  No.  30  /  Thursdav.  Februarv  13.  1997  /  Contents 


IV 


Federal  Register  /  Vol.  62.  No.  30  /  Thursday,  February  13,  1997  /  Contents 


State  voluntary  cleanup  programs;  input  from 
stakeholders,  6775 
Pesticide,  food,  and  feed  additive  petitions: 

Appropriate  Technology  Ltd.,  6777-6780 

ISK  Biosciences  Corp.,  6780-6784 
Pesticide  registration,  cancellation,  etc.: 

Flowable  carbofuran,  6775-6776 

Riverdale  MCPA  lOE,  etc.,  6776-6777 
Pesticides;  experimental  use  permits,  etc.: 

Rogers  Seed  Co.,  6784 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas;  correction,  6708-6710 
Class  E  airspace,  6710 
Class  E  airspace;  correction,  6710-6711 
Standard  instrument  approach  procedures.  6711-6715 
PflOPOSED  RULES 
Airworthiness  directives: 

Eurocopter  Deutschland  GmbH.  6746-6747 
Class  E  airspace,  6747-6749 
NOTICES 
Environmental  statements;  availability,  etc.: 

Seattle-Tacoma  International  Airport.  WA.  6831-6832  . 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  6832 

Federal  Communications  Commission 
Nonccs 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  6784- 
6785 

Federal  Crop  insurance  Corporation 

RULES 

Crop  insurance  regulations: 

Extra  long  staple  cotton,  6703-6705 
PROPOSED  RULES 
Crop  insurance  regiilations: 

Onions,  6739-6746 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

P.H.  Don  Pedro.  S.A.,  et  al.,  6768-6774 
Applications,  hearings,  determinations,  etc.: 

CNG  Transmission  Corp..  6764-6765 

Denver,  CO,  et  al,  6765 

Eastern  Shore  Natural  Gas  Co.,  6765-6766 

El  Paso  Natural  Gas  Co.,  6766 

Koch  Gateway  Pipeline  Co.,  6766 

Missouri  Gas  Energy,  6766-6767 

National  Fuel  Gas  Supply  Corp.,  6767 

Nor  Am  Energy  Services,  Inc.,  6767 

NorAm  Gas  Transmission  Co.,  6767-6768 

Texas  Eastern  Transmission  Corp.,  6768 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Commercial  Driver's  License  and  Driver  Physical 

Qualification  Requirements  Negotiated  Rulemaking 
Advisory  Committee — 
Meetings,  6753 


Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance  certificates: 

Carnival  Corp.  et  al.,  6785 

RiverBarge  Excursion  Lines,  Inc.,  et  al..  6785 

Showa  Line  Ltd.  et  al,  6785 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  6785-6786 
Federal  Open  Market  Committee: 

Domestic  policy  directives.  6786-6787 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  himting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
6729 
NOTICES 
Endangered  and  threatened  species  permit  applications, 

6794 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Florence  Coimty,  SC;  red-cocicaded  woodpecker.  6794- 
6796 
Meetings: 
Klamath  Fishery  Management  Council.  6796 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
Teva  Pharmaceuticals  USA,  6723-6724 
Food  additives: 
Adjuvants,  production  aids,  and  sanitizers — 
2,3,4,5-tetrachloro-6-cyanobenzoic  acid,  etc.,  6721-6723 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Technical  Electronic  Product  Radiation  Safety  Standards 
Committee,  6787 
Grants  and  cooperative  agreements;  availability,  etc.: 
Marketed  drugs,  biologies,  and  devices;  adverse  effects 
studies;  correction.  6788 

Forest  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6755-6756 
Meetings: 

Blue  Mountains  Natural  Resoiures  Institute  Board  of 
Directors,  6756 

Grain  Inspection,  Packers  and  Stoclcyards  Administration 

RULES 

Agricultural  commodities  standards: 
Federal  regulatory  reform — 
Beans,  whole  dry  peas,  split  peas,  and  lentils;  grade 
standards  removed,  6705-6707 

Health  and  Human  Services  Department 

See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 
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Housing  and  Urt>an  Development  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6791-6792 
Grant  and  cooperative  agreement  awards: 

Hispanic-serving  institutions  work  study  program,  6792- 
6793 

Immigration  and  Naturalization  Service 

RULES 

Immigration: 
Immigration  petitions — 
Scientists  of  Commonwealth  of  Independent  States  of 
Former  Soviet  Union  and  Baltic  States; 
classification  as  employment-based  immigrants, 
6707-6708 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
NOTICES 

Committees;  estabUshment,  renewal,  termination,  etc.: 
Exxon  Valdez  Oil  Spill  Public  Advisory  Group,  6793- 
6794 

Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

Accuracy-related  penalties;  reasonable  basis  definition; 
hearing  location  change,  6749-6750 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  6835 

International  Trade  Administration 

NOTICES 
Antidumping: 
Extruded  rubber  thread  from — 
Malaysia,  6758-6761 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

See  Immigration  and  Naturalization  Service 

See  Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Pollution  control;  consent  judgments: 

E.I.  DuPont  deNemours  et  al.,  6800 

Franklin  Smelting  &  Refining  Corp.,  6800 

Juvenile  Justice  and  Delinquency  Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Youth  sul)stance  use  prevention  program,  6848-6850 

Latwr  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Closure  of  pubUc  lands: 

New  Mexico,  6796 
Environmental  statements;  availability,  etc.: 

National  Petroleum  Reserve-Alaska;  integrated  activity 
plan,  6797-6799 


Maritime  Administration 

NOTICES 

Voluntary  Intermodal  Sealift  Agreement;  establishment. 
6838-6846 

National  Communications  System 

NOTICES 
Meetings: 
National  Security  Telecommimications  Advisory 
Committee,  6812 

National  Institute  of  Standards  and  Technology 

NOTICES 

Committees;  estabUshment,  renewal,  termination,  etc.: 

American  Limiber  Standard  Committee,  6761 
Inventions,  Government-owned;  availability  for  Ucensing, 
6761-6762 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availabiUty,  etc.: 
Novel  progesterone  antagonists  and  pharmaceutical 
compositions;  development,  evaluation,  and 
commercialization,  6788-6789 
Inventions,  Government-owned;  availabiUty  for  Ucensing, 

6789-6790 
Meetings: 
National  Library  of  Medicine,  6790 
Research  Grants  Division  special  emphasis  panels,  6790- 
6791 
Patent  Ucenses;  non-exclusive,  exclusive,  or  partiaUy 
exclusive: 
NeuroLogic,  Inc.,  6791 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Marine  mammals: 

Endangered  fish  or  wildUfs — 
North  Atlantic  right  whale  protection,  6729-6738 
NOTICES 
Permits: 

Endangered  and  threatened  species,  6762 

National  Park  Service 

NOTICES 
Meetings: 
Mojave  National  Preserve  Advisory  Commission,  6800 

National  Science  Foundation 

NOTICES 
Meetings: 

Alan  T.  Waterman  Award  Committee,  6812 

Chemical  and  Transport  Systems  Special  Emphasis  Panel. 
6812-6813 

Geosdences  Special  Emphasis  Panel,  6813 

Physics  Special  Emphasis  Panel,  6813 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 
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Railroad  Retirament  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6813-6814 
Submission  for  OMB  review;  comment  request,  6814 

Rural  Business-Cooperative  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  business  enterprise  program,  6756-6757 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  6821-6823 
Pacific  Stock  Exchange,  Inc.,  6823-6826 

Applications,  hearings,  determinations,  etc.: 
Emerging  Germany  Fund  Inc.,  6814-6816 
Instinmce  Investments  Products  Trust,  6816-6817 
Liberty  All-Star  Equity  Fund  et  al,  6817-6819 
Liberty  All-Star  Growth  Fund,  Inc.,  et  al.,  681^-6821 

Sut)stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Women's  Services  Advisory  Committee,  6791 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Kansas  City  Southern  Industries,  Inc.,  et  al.,  6832-6834 
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Rules  and  Regulations 


Federal  Register 
Vol.  62,  No.  30 
Thursday,  February  13,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL- 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0563-ABS3 

Common  Crop  Insurance  Regulations; 
ELS  Cotton  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
extra  long  staple  (ELS)  cotton.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured, 
DATES:  Effective:  March  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Program  Analyst, 
Research  and  Development  EHvision, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
not  signiHcant  for  the  purposes  of 
Executive  Order  No.  12866  and, 
therefore,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  0MB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C 
chapter  35)  under  0MB  control  number 
0563-0003  at  the  proposed  final  rule 
stage. 

Tne  amendments  set  forth  in  this  final 
rule  contains  information  collections 


that  have  been  cleared  by  0MB  under 
the  provisions  of  44  U.S.C.  chapter  35. 

Following  publication  of  the  proposed 
rule,  the  public  was  afi^orded  60  days  to 
submit  written  comments,  data,  and 
opinions  on  information  collection 
requirements  previously  approved  by 
0MB  under  0MB  control  number  0563- 
0003  through  September  30, 1998.  No 
public  comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  of  1995  (UMRA).  Pub.  L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity. 

The  insured  must  also  annually 
certify  to  the  previous  years  production 
or  receive  an  assigned  yield.  The 
producer  must  maintain  the  production 
records  to  support  the  certified 
information  for  at  least  three  years.  This 
regulation  does  not  alter  those 
requirements.  The  amount  of  work 
required  of  the  insurance  companies 


delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  action  for 
judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday,  August  27,  1996,  FQC 
published  a  proposed  rule  in  the 
Federal  Register  at  FR  43999-44001  to 
amend  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  by  revising 
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7  CFR  457.105  effective  for  the  1997  and 
succeeding  crop  years. 

Following  publication  of  that 
proposed  rule,  the  public  was  afforded 
30  days  to  submit  written  comments, 
data,  and  opinions.  A  total  of  three 
comments  were  received  from  the  crop 
insurance  industry.  The  comments 
received  and  FCIC's  responses  are  as 
follows: 

Comment:  Three  comments  received 
recommended  that  the  written 
agreement  should  be  continuous.  One 
commenter  recommended  that  written 
agreements  be  continuous  if  no 
substantive  changes  occur  from  one  year 
to  the  next.  Two  commenters 
recommended  that  the  vaUd  period  be 
stated  in  the  agreement. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
address  unusual  circumstances.  If  the 
condition  for  which  a  written  agreement 
is  needed  exists  each  crop  year,  the 
policy  or  Special  Provisions  should  be 
amended  to  reflect  this  condition.  No 
change  has  been  made  to  these 
provisions. 

The  contract  change  date  for  the  1997 
crop  year  was  November  30, 1996. 
These  provisions  are,  therefore,  not 
applicable  until  the  1998  crop  year. 

List  of  Subiects  in  7  CFR  Part  457 

Crop  insurance.  ELS  cotton. 
Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  amends  7  CFR  part 
457,  effective  for  the  1998  and 
succeeding  crop  years,  to  read  as 
follows: 

PART  457-COMMON  CROP 
INSURANCE  REGULATIONS; 
REQULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Antfaoritr-  7  U.S.C  1506(1),  1506(p). 

2.  Section  457.105,  in  paragraph  1. 
Definitions,  paragraphs  (j),  (o)(2),  and  (q) 
are  revised  to  read  as  follows: 

{4S7.106    Extra  long  stapla  cotton  crop 
toisuranco  provisions. 

tk  •  •  •  • 

1.  Definitions. 


(j)  Planted  acreage — Land  in  which 
seeid  has  been  placed  by  a  machine 
appropriate  for  the  insiued  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  which  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  Cotton  must  be 
planted  in  rows  to  be  considered 


planted.  Planting  in  any  other  manner 
will  be  considered  as  a  failure  to  follow 
recognized  good  fanning  practices  and 
any  loss  of  production  will  not  be 
insured  unless  otherwise  provided  by 
the  Special  Provisions  or  by  written 
agreement  to  insure  such  crop.  The 
yield  conversion  factor  normally 
applied  to  non-irrigated  skip-row  cotton 
acreage  will  not  be  used  if  the  land 
between  the  rows  of  cotton  is  planted  to 
any  other  spring  planted  crop. 
***** 

(o)*   *  * 

(D*  •  * 

(2)  Quahfies  as  a  skip-row  planting 
pattern  as  defined  by  the  Farm  Service 
Agency  (FSA)  or  a  successor  agency. 

***** 

(q)  Written  agreement — A  written 
dociunent  that  alters  designated  terms  of 
a  policy  in  accordance  writh  section  13. 

***** 

2.  Section  457.105  in  paragraph  2. 
Unit  Division,  paragraph  (d)(1)  and  the 
first  paragraph  of  (d)(2)  are  revised  to 
read  as  follows: 

2.  Unit  Division. 
***** 

(d)*  •  * 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if 
each  optional  unit  is  located  in  a 
separate  legally  identified  Section.  In 
the  absence  of  Sections,  we  may 
consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to:  Spanish 
grants,  railroad  surveys,  leagues,  labors, 
or  Virginia  MiUtary  Lands  an  equivalent 
of  Sections  for  imit  purposes.  In  areas 
which  have  not  been  surveyed  using  the 
systems  identified  above,  or  another 
system  approved  by  us,  or  in  areas 
where  such  systems  exist  but 
boundaries  are  not  readily  discemable, 
each  optional  unit  must  be  located  in  a 
separate  farm  identified  by  a  single  FSA 
Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage 
Including  Both  Irrigated  and  Non- 
Irrigated  Practices:  In  addition  to,  or 
instead  of,  estabUshing  optional  units  by 
section,  section  equivalent,  or  FSA  Farm 
Serial  Number,  optional  units  may  be 
based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in 
the  same  section,  section  equivalent,  or 
FSA  Farm  Serial  Number.  To  qualify  as 
separate  irrigated  and  non-irrigated 
optional  imits,  the  non-irrigated  acreage 
may  not  continue  into  the  irrigated 
acreage  in  the  same  rows  or  planting 
pattern.  The  irrigated  acreage  may  not 
extend  beyond  the  point  at  which  the 
irrigation  system  can  deUver  the 
quantity  of  water  needed  to  produce  the 


yield  on  which  the  guarantee  is  based, 
except  that  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is 
used  will  be  considered  as  irrigated 
acreage  if  separate  acceptable  records  of 
production  from  the  comers  are  not 
provided.  If  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is 
used  do  not  qualify  as  a  separate  non- 
irrigated  optional  unit,  they  will  be 
considered  part  of  the  unit  containing 
the  irrigated  acreage.  However,  non- 
irrigated  acreage  that  is  not  a  part  of  a 
field  in  which  a  center-pivot  irrigation 
system  is  used  may  qualify  as  a  separate 
optional  unit  provided  that  all  other 
requirements  of  this  section  are  met. 
***** 

3.  Section  457.105  paragraph  5. 
Cancellation  and  Termination  Dates  is 
revised  to  read  as  follows: 

5.  Cancellation  and  Termination 
Dates. 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination) 
of  the  Common  Crop  Insurance  Policy 
(§  457.8),  the  cancellation  and 
termination  dates  are: 


States 

Cancellation  and  ter- 
mination dates 

New  Mexico  

March  15. 

All  other  States  

Feb.  28. 

8.  Section  457.105  is  amended  by 
adding  a  new  paragraph  13  to  read  as 
follows: 

13.  Written  Agreement. 

E>esignated  terms  of  this  policy  may 
be  altered  by  written  agreement.  The 
following  conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
section  13(e). 

(b)  The  application  for  vmtten 
agreement  must  contain  all  terms  of  the 
contract  between  the  insiu-ance  provider 
and  the  insured  that  will  be  in  effect  if 
the  written  agreement  is  not  approved. 

(c)  If  approved,  the  written  agreement 
must  include  all  variable  terms  of  the 
contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee, 
premium  rate,  and  price  election. 

(d)  Each  wrritten  agreement  will  only 
be  vahd  for  one  year.  If  the  written 
agreement  is  not  specifically  renewed 
the  following  year,  instirance  coverage 
for  subsequent  crop  years  will  be  in 
accordance  with  the  printed  policy. 

(e)  An  appUcation  for  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if,  after  a 
physical  inspection  of  the  acreage,  it  is 
determined  that  no  loss  has  occurred 
and  the  crop  is  insurable  in  accordance 
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with  the  poUcy  and  written  agreement 
provisions. 

Signed  in  Washington  DC,  on  February  6, 
1997. 
Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

(FR  Doc.  97-3329  Filed  2-12-97;  8:45  am) 
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Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  868 

Removai  of  U.S.  Grade  Standards; 
Procedures  for  Development  and 
Maintenance  of  Voluntary  Grade 
Standards 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  adopting  as  a  Final  rule,  without 
change,  its  interim  hnal  rule  removing 
the  voluntary  U.S.  grade  standards  for 
Beans,  Whole  Dry  Peas,  Split  Peas,  and 
Lentils  from  the  Code  of  Federal 
Regulations  (CFR).  The  voluntary 
standards  and  all  subsequent  revisions 
or  new  standards  will  be  made  available 
in  a  separate  publication,  and  will 
appear  as  notices  in  the  Federal 
Register  for  the  public  to  comment  on. 
This  action  is  part  of  the  National 
Performance  Review  program  to 
eliminate  unnecessary  regulations. 

In  addition,  this  rule  specifies  in  the 
CFR  the  procedures,  which  were  set  out 
in  the  February  29. 1996,  interim  rule, 
that  GIPSA  will  follow  in  developing, 
issuing,  revising,  suspending  or 
terminating  voluntary  U.S.  grade 
standards  for  Beans,  Whole  Dry  Peas, 
Split  Peas,  and  Lentils. 
EFFECTIVE  DATE:  February  14, 1997. 
F0«  FURTHER  INFORMATION  CONTACT: 
Sharon  Vassiliades,  USDA,  GIPSA, 
Room  0623-S,  STOP  3649. 1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-3649;  FAX 
(202)  720-4628. 

SUPPLEMENTARY  INFORMATION:  In  the 
February  29, 1996,  Federal  Register  (61 
FR  7687),  GIPSA  published  an  Interim 
Final  Rule  with  Request  for  Comments 
announcing  removal  from  the  CFR  of 
voluntary  standards  dealing  with  the 
U.S.  grade  standards  for  Beans,  Whole 
Dry  Peas,  Split  Peas,  and  Lentils  which 
may  be  used  to  describe  the  quality  of 
these  agricultural  commodities  as 
valued  in  the  marketplace.  No 
comments  were  received  in  response  to 
this  Interim  Final  Rule.  GIPSA  also  will 


ensure  that  the  public  will  have  an 
opportunity  to  comment  on  any  future 
proposed,  new.  or  revised  voluntary 
standards  by  publishing  such  standards 
in  the  "Notices"  section  of  the  Federal 
Register. 

Executive  Order  12866 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rtile  in 
conformance  with  Executive  Order 
12866. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  preemptive  effect  with  respect  to 
any  State  or  local  laws,  regulations,  or 
policies  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  rule  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  this  rule  or  the  application 
of  its  provisions. 

Effects  on  Small  Entities 

GIPSA  has  determined  that  this  final 
rule  will  not  have  a  signihcant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Removal  of  the 
voluntary  standards  from  the  CFR  will 
not  adversely  affect  interested  persons. 
On  the  contrary,  the  U.S.  pulse  industry 
(beans,  peas,  and  lentils)  is  expected  to 
benefit  from  this  action  because  it  will 
provide  for  more  timely  improvements 
to  the  bean,  pea,  and  lentil  standards. 
Furthermore,  those  persons  who  apply 
the  standards  and  most  users  of  the 
inspection  services  do  not  meet  the 
requirements  for  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act. 

The  primary  user  of  pulse  inspection 
services  is  the  U.S.  government.  It  is 
estimated  that  between  80  and  90 
percent  of  all  inspections  are  performed 
(directly  or  indirectly)  at  the  request  of 
either  the  USDA's  Farm  Service  Agency 
or  Foreign  Agricultural  Service,  or  the 
U.S.  Agency  for  International 
Development.  Approximately  20 
percent  of  all  inspections  are  performed 
at  the  request  of  major  bean.  pea.  and 
lentil  shippers  who  would  not  be 
considered  small  entities,  as  defined  by 
the  Small  Business  Administration  (13 
CFR  121.60);  and  about  3  percent  of  the 
service  requests  originate  from  other 
interested  parties,  such  as  producers. 
But  regardless  of  who  requests  the 
service,  the  standards  are  applied 
equally  to  all  entities.  Use  of  the 
standards  for  Beans.  Whole  Dry  Peas, 


Split  Peas,  and  Lentils  is  voluntary  and 
small  entities  may  avoid  incurring  any 
economic  impact  by  not  employing  the 
standards.  Although  this  action  will 
remove  standards  for  Beans,  Whole  Dry 
Peas,  Split  Peas,  and  Lentils  from  the 
CFR,  small  entities  should  see  no 
changes  as  the  standards  will  still  be 
administered  in  a  manner  to  ensure 
public  input  to  their  formulation. 
Further,  no  costs  are  expected  to  result 
from  this  action  for  handlers  or 
producers  and  benefits  derived  from 
this  action  may  be  passed  on  to 
consumers. 

Further,  this  flnal  rule  includes  in  the 
CFR  procedures  to  be  used  by  GIPSA  in 
developing,  issuing,  revising, 
suspending,  or  terminating  voluntary 
U.S.  grade  standards.  These  procedures 
provide  for  public  input  and 
participation  and  will  not  adversely 
affect  small  or  large  entities. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  the  provisions  ot 
the  Paperwork  Reduction  Act,  the 
information  collection  requirements 
contained  in  Part  868  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0580-0013. 

Background 

GIPSA  is  delegated  by  the  Secretary  of 
Agriculture  under  the  Agricultural 
Marketing  Act  of  1946  (AMA),  to 
provide  programs  for  Federal  grading/ 
certification  services  and  to  develop  and 
establish  efficient  marketing  methods 
and  practices  for  designated  agricultural 
commodities  such  as  Beans,  Whole  Dry 
Peas,  Split  Peas,  and  Lentils.  For  many 
years,  these  agricultural  programs  have 
facilitated  the  marketing  of  agricultural 
commodities  by  developing  official  U.S. 
grade  standards  which  provide  uniform 
language  that  may  be  used  to  describe 
the  characteristics  of  commodities  as 
valued  by  the  marketplace.  The  AMA 
standards  are  widely  used  in  private 
contracts,  government  procurement, 
marketing  communication  and,  for  some 
commodities,  consumer  information. 
Through  the  years,  the  standards  have 
been  promulgated  as  regulations  and 
codified  in  the  CFR. 

Rapid  changes  in  consumer 
preferences,  together  with  associated 
changes  in  commodity  characteristics, 
processing  technology,  and  marketing 
practices  have  out  paced  the  revision  or 
issuance  of  standards.  As  a  result, 
industry  and  the  marketplace  could  be 
burdened  with  outdated  trading 
language.  The  President's  regulatory 
review  initiative  provided  an  impetus  to 
develop  new  approaches  to  more 
effectively  meet  the  needs  of  U.S. 
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industry,  government  agencies,  and 
consumers  and  still  reduce  the 
regulatory  burden.  To  meet  this 
initiative,  the  February  29, 1996,  interim 
final  rule  (61  PR  7687)  removed  from 
the  CFR  regulations  with  respect  to  the 
official  grade  standards  except  those 
used  to  implement  government  price 
support.  The  regulations  removed  cover 
Beans,  Whole  Dry  Peas,  Split  Peas,  and 
Lentils.  The  grade  standards  for  Rice 
will  continue  to  appear  in  the  CFR. 

Procedures  for  Maintenance  of 
Voluntary  U.S.  Grade  Standards 

To  ensure  that  future  voluntary  U.S. 
grade  standards  will  be  developed, 
issued,  and  revised  in  a  uniform  manner 
that  ensures  a  fair  and  open  process, 
GIPSA  is  placing  in  the  CFR  the 
procedures  it  will  follow  in  developing, 
issuing,  revising,  suspending  or 
terminating  voluntary  U.S.  grade 
standards  for  Beans,  Whole  Dry  Peas, 
Split  Peas,  and  Lentils. 

hi  developing  or  revising  existing 
grade  standards,  the  Administrator  must 
first  determine  that  a  new  or  revised 
standard  is  needed  to  facilitate  trade  in 
a  particular  commodity.  Second, 
because  use  of  the  standards  is 
voluntary,  there  must  be  demonstrated 
interest  and  support  from  the  affected 
industry  or  other  interested  parties.  And 
third,  the  standards  must  be  practical  to 
use. 

Initial  requests  for  development  or 
revision  of  a  standard  may  come  from 
the  industry,  trade,  or  consumer  groups. 
State  departments  of  agriculture,  the 
U.S.  Department  of  Agriculture,  or 
others.  Once  a  request  has  been 
received,  GIPSA  will  coordinate 
procedures  to  gather  information 
needed  to  move  forward  with  the  new 
or  revised  standards.  After  this  process 
is  completed,  a  notice  of  proposed 
standards  change  will  be  published  in 
the  Federal  Register  to  solicit  comment 
from  any  interested  parties  (normally  30 
to  60  days).  After  evaluating  the 
comments  received  from  interested 
parties,  GIPSA  will  determine  whether 
to  proceed,  develop  a  new  proposal,  or 
terminate  the  process.  The  public  will 
be  informed  through  a  news  release  and 
notice  in  the  Federal  Register. 

In  addition  to  publication  in  the 
Federal  Register,  upon  request,  GIPSA 
will  distribute  copies  of  each  standard 
as  a  pamphlet  or  other  means  under  the 
direction  of  the  Administrator  of  GIPSA. 

The  above  procedures,  which  were 
discussed  and  explained  in  the  interim 
final  rule  published  in  the  Federal 
Register  on  February  29, 1996  (61  FR 
7687),  are  set  forth  in  a  new  Subpart  B 
titled  Marketing  Standards. 


Good  cause  is  found  for  not 
postponing  the  effective  date  of  this  rule 
until  30  days  after  publication  in  the 
Federal  Register  (5  U^.C.  553).  This 
action  makes  final  an  interim  final -rule 
removing  voluntary  U.S.  grade 
standards.  This  action  also  specifies  in 
the  CFR  the  procedures,  as  discussed  in 
the  interim  rule,  which  GIPSA  will 
follow  in  developing,  issuing,  revising, 
suspending  or  terminating  such 
standards.  No  comments  were  received 
concerning  the  interim  final  rule.  No 
useful  purpose  would  be  served  by 
delaying  the  effective  date  of  this  final 
rule. 

List  of  Subjects  in  7  CFR  Part  868 

Administrative  practice  and 
procedures,  Agricultural  commodities. 
Beans,  Whole  Dry  Peas,  Split  Peas,  and 
Lentils. 

For  the  reasons  set  forth  in  the 
preamble,  the  interim  rule  published  on 
February  29,  1996  (61  FR  7687),  is 
confirmed  as  a  final  rule  and  7  CFR  Part 
868  is  amended  by  adding  a  new 
Subpart  B  titled  Marketing  Standards. 

PART  868— GENERAL  REGULATIONS 
AND  STANDARDS  FOR  CERTAIN 
AGRICULTURAL  COMMODITIES 

1.  The  authority  citation  for  Part  868 
continues  to  read  as  follows: 

Authority:  Sees.  202-208,  60  Stat.  1087,  as 
amended  (7  U.S.C.  1621  et  seq.) 

2.  A  new  Subpart  B  (§§868.101 
through  868.103)  is  added  to  read  as 
follows: 

Subpart  B — Marketing  Standards 

Sec. 

868.101  General  Information. 

868.102  Procedures  for  establishing  and 
revising  grade  standards. 

368.103  Public  notification  of  grade 
standards  action. 

§868.101    General  information. 

The  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA)  of 
the  U.S.  Department  of  Agriculture 
(USDA)  facilitates  the  fair  and  efficient 
marketing  of  agricultural  products  by 
maintaining  voluntary  grade  standards 
for  Beans,  Whole  Dry  Peas,  Split  Peas, 
and  Lentils,  which  provide  a  uniform 
language  for  describing  the  quality  of 
these  commodities  in  the  marketplace. 
These  standards  may  cover  (but  are  not 
limited  to)  terms,  classes,  quality  levels, 
performance  criteria,  and  inspection 
requirements.  Procedures  contained  in 
this  part  set  forth  the  process  which 
GIPSA  will  follow  in  developing, 
issuing,  revising,  suspending,  or 
terminating  the  U.S.  standards  for 
Beans,  Whole  Dry  Peas,  Split  Peas,  and 


Lentils.  Communications  about  GIPSA 
standards  in  general  should  be 
addressed  to  the  Administrator.  GIPSA, 
USDA.  1400  Independence  Avenue. 
S.W.,  Washington,  D.C.  20250-3601. 

§868.102    Procedures  for  establishing  and 
revising  grade  standards. 

(a)  GIPSA  will  develop,  revise, 
suspend,  or  terminate  grade  standards  if 
it  determines  that  such  action  is  in  the 
public  interest.  GIPSA  encourages 
interested  parties  to  participate  in  the 
review,  development,  and  revision  of 
grade  standards.  Interested  parties 
include  growers,  producers,  processors, 
shippers,  distributors,  consumers,  trade 
associations,  companies,  and  State  or 
Federal  agencies.  Such  persons  may  at 
any  time  recommend  that  GIPSA 
develop,  revise,  suspend,  or  terminate  a 
grade  standard.  Requests  for  action 
should  be  in  writing,  and  should  be 
accompanied  by  a  draft  of  the  suggested 
change,  as  appropriate. 

(b)  GIPSA  will: 

(1)  Determine  the  need  for  new  or 
revised  standards; 

(2)  Collect  technical,  marketing,  or 
other  appropriate  data; 

(3)  Conduct  research  regarding  n£w  or 
revised  standards,  as  appropriate;  and 

(4)  Draft  the  proposed  standards. 

(c)  If  GIPSA  determines  that  new 
standards  are  needed,  existing  standards 
need  to  be  revised,  or  the  suspension  or 
termination  of  existing  standards  is 
justified,  GIPSA  will  undertake  the 
action  with  input  from  interested 
parties. 

§  868.103    Public  notification  of  grade 
standards  action. 

(a)  After  developing  a  standardization 
proposal,  GIPSA  will  publish  a  notice  in 
the  Federal  Register  proposing  new  or 
revised  standards  or  suspending  or 
terminating  existing  standards.  The 
notice  will  provide  a  sufficient 
comment  period  for  interested  parties  to 
submit  comments. 

(b)  GIPSA  will  simultaneously  issue  a 
news  release  about  these  actions, 
notifying  the  affected  industry  and 
general  public.  GIPSA  will  also 
distribute  copies  of  proposals  to  anyone 
requesting  a  copy  or  to  anyone  it 
believes  may  be  interested,  including 
other  Federal,  State,  or  local  government 
agencies. 

(c)  All  comments  received  within  the 
comment  period  will  be  made  part  of 
the  public  record  maintained  by  GIPSA. 
will  be  available  to  the  public  for 
review,  and  will  be  considered  by 
GIPSA  before  final  action  is  taken  on  the 
proposal. 

(d)  Based  on  the  comments  received. 
GIPSA's  knowledge  of  standards. 


tfina 


Vt^A. 


.1    D< 


;<,*<»      /     \/nl        CO       KTn       on      f    TViiiKorl 


i,o#4*««r 


17AKvm4^vt     10        100*7      /     Diilao     oi>^#4     Da/tiiI  Af  i^%r.c 


Federal  Register  /  Vol.  62.  No.  30  /  Thursday.  February  13,  1997  /  Rules  and  Regulations       6707 


grading,  marketing,  and  other  technical 
factors,  and  any  oUier  relevant 
information.  GIPSA  will  decide  whether 
the  proposed  actions  should  be 
implemented. 

(e)  If  GIPSA  concludes  that  the 
changes  as  proposed  or  with  appropriate 
modifications  should  be  adopted. 
GIPSA  will  publish  the  final  changes  in 
the  Federal  Register  as  a  final  notice. 
GIPSA  will  make  the  grade  standards 
and  related  information  available  in 
printed  form  and  electronic  media. 

(f)  If  GIPSA  determines  that  proposed 
changes  are  not  warranted,  or  otherwise 
are  not  in  the  public  interest,  GIPSA 
will  either  publish  in  the  Federal 
Register  a  notice  withdrawing  the 
proposal,  or  will  revise  the  proposal  and 
again  seek  public  input. 

Dated:  February  7, 1997. 
David  R.  Shipman, 
Acting  Administrator. 
(FR  Doc.  97-3567  Filed  2-12-97;  8:45  am] 

BILUNG  CODE  3410-EN-P 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  204 

PNS  No.  1602-82] 

Classification  of  Certain  Scientists  of 
the  Commonwealth  of  Independent 
States  of  the  Former  Soviet  Union  and 
the  Baltic  States  as  Employment- 
Based  Immigrants 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  adopts, 
without  change,  an  interim  rule 
published  in  the  Federal  Register  by  the 
Immigration  and  Naturalization  Service 
("the  Service")  on  October  19, 1995. 
that  allows  certain  scientists  and 
engineers  fi^m  the  former  Soviet  Union 
to  apply  for  permanent  residence  under 
the  Soviet  Scientist  Act  of  1992.  This  is 
necessary  to  clearly  identify  those 
scientists  who  qualify  for  permanent 
resident  status  under  the  Soviet 
Scientists  Immigration  Act  of  1992. 

EFFECTIVE  DATE:  February  13. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  W.  Straus,  Adjudications 
Officer.  Immigration  and  Naturalization 
Service,  Room  3214,  425  I  Street  NW., 
Washington,  DC  20536,  telephone  (202) 
514-5014. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Soviet  Scientists  Immigration  Act 
of  1992  (SSLA),  Public  Law  102-509, 
dated  October  24, 1992,  provides  that 
up  to  750  immigrant  visas  may  be 
allotted  under  section  203(b)(2)(A)  of 
the  Immigration  and  Nationality  Act~ 
(Act)  to  eligible  scientists  of  the 
independent  states  of  the  former  Soviet 
Union  and  the  Baltic  states,  by  virtue  of 
their  expertise  in  nuclear,  chemical, 
biological,  or  other  high-technology 
fields  or  their  current  work  on  nuclear, 
chemical,  biological,  or  other  high- 
technology  defense  projects.  The 
provisions  of  the  SSLA  terminated  on 
October  24,  1996. 

On  October  19, 1995,  at  60  FR  54027- 
30,  the  Service  published  an  interim 
rule  with  request  for  comments  in  the 
Federal  Register.  The  October  19, 1995, 
interim  rule  revised  a  previous  interim 
rule  published  on  May  27,  1993,  at  58 
FR  30699-701,  on  the  ground  that 
revisions  in  the  previous  interim  rule 
were  necessary  to  improve  the  visa 
petition  process,  and  responded  to 
written  comments  submitted  in 
response  to  the  May  27, 1993,  interim 
rule.  Interested  persons  were  invited  to 
submit  written  comments  on  or  before 
December  18, 1995  to  the  October  19, 
1995,  interim  rule.  The  Service  received 
one  comment. 

Comments 

The  following  discussion  summarizes 
the  issues  which  have  been  raised 
relating  to  the  interim  rule  and  provides 
the  service's  position  on  the  issues. 

Termination 

The  interim  rule  provides  that  the 
Service  must  approve  an  SSLA  petition 
on  or  before  October  24, 1996.  or  when 
the  Service  has  approved  a  total  of  750 
petitions  on  behalf  of  eligible  scientists, 
whichever  date  is  earlier.  See  8  CFR 
204.10(a).  The  commenter  contended 
that  the  Service's  requirement  that  a 
visa  petition  filed  under  the  SSLA  be 
approved  on  or  before  October  24, 1996. 
would  result  in  inequities  due  to  the 
difl^erence  in  processing  times  among 
the  service  centers.  The  SSIA,  however, 
states  that  the  Attorney  General's 
authority  to  designate  a  class  of  eligible 
scientists  from  the  former  Soviet  Union 
for  piuposes  of  section  203(b)(2)(A)  of 
the  Act  terminates  4  years  after  the 
enactment  date  of  the  SSLA.  The 
Service,  therefore,  has  no  authority  to 
approve  an  SSLA  petition  after  October 
24, 1996. 


Juriidiction 

The  1995  interim  rule  states  that  SSIA 
applicants  must  file  the  petition  at  a 
service  center.  The  commenter  objected, 
arguing  that  such  a  procedure  could 
delay  the  petitioner's  ability  to  obtain 
employment  authorization  and 
adjustment  of  status.  The  commenter 
suggested  that,  after  a  combined  filing  of 
an  1-40  petition  (for  SSIA  classification) 
and  an  1-485  application  for  adjustment 
of  status  at  a  local  office,  the  1-140 
petition  could  be  forwarded  to  a  service 
center  for  adjudication.  The  commenter 
contended  that  this  would  allow  SSIA 
applicants  to  apply  immediately  for 
employment  authorization  and,  thus, 
attract  more  qualified  scientists  from  the 
former  Soviet  Union. 

As  noted  in  the  interim  rule,  the 
Service  has  determined  that  centralizing 
the  adjudication  of  SSLA  petitions  at 
service  centers  would  enhance 
coordination  with  other  government 
agencies  in  adjudicating  these  petitions. 
In  addition,  centralized  adjudication 
makes  sense  in  light  of  the  expertise 
developed  by  the  service  centers  in 
adjudicating  these  types  of  petitions. 
The  Service  believes  that  the  SSLA  has 
already  created  a  sufficiently  powerful 
inducement  for  qualified  scientists  to 
immigrate  to  the  United  States  by 
waiving  the  job  offer,  labor  certification, 
and  minimum  eligibility  requirements 
under  section  203(b)(2)  of  the  Act.  The 
fact  that,  under  the  interim  rule,  SSLA 
applicants  who  are  present  in  the 
United  States  must  have  an  approved 
SSLA  petition  before  becoming  eligible 
to  apply  for  adjustment  of  status,  and 
thus,  for  employment  authorization 
under  8  CFR  274.a.l2(c)(9),  has  little,  if 
any.  impact  on  the  basic  attractiveness 
of  the  SSLA  to  qualified  scientists. 
Moreover,  the  provision  requiring 
adjudication  of  SSLA  petitions  at  service 
centers  would  have  no  effect  on  SSLA 
petitioners  who  are  not  present  in  the 
United  States.  Accordingly,  no  change 
will  be  made  in  the  final  rule. 

Definition  of  Eligible  Scientist 

The  interim  rule  amended  the 
definition  of  eligible  scientists  and 
engineers  to  include  those  scientists  or 
engineers  who  have  expertise  in  a  high 
technology  field  which  is  clearly 
applicable  to  the  design,  development, 
and  production  of  ballistic  missiles, 
nuclear,  biological,  chemical,  or  other 
high-technology  weapons  of  mass 
destruction.  See  8  CFR  204.10(d).  The 
previous  rule  defined  eligible  scientist 
or  engineers  as  those  who  have 
expertise  in  nuclear,  chemical, 
biological,  or  other  high  technology 
fields.  The  commenter  argued  that  the 
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insertion  of  the  term  "weapons  of  mass 
destruction"  in  place  of  the  term 
"defense  projects"  used  in  the  statute 
limits  the  SSIA  applicant's  work 
experience  to  a  specific  type  of 
weaponry  not  enumerated  in  the  statute 
and  is,  therefore,  ultra  vires.  The 
commenter  further  contended  that  the 
statute  states  that  either  expertise  or 
experience  with  military-related 
projects  in  the  former  Soviet  Union 
qualify  a  scientist  or  engineer  for  SSIA 
benefits. 

Section  2(3)(B)  of  the  SSIA,  in  part, 
defines  eligible  scientists  as  scientists  or 
engineers  who  have  expertise  in 
nuclear,  chemical,  biological,  or  other 
high  technology  fields  or  who  are 
working  on  nuclear,  chemical, 
biological,  or  other  high-technology 
defense  projects,  or  are  working  on 
nuclear,  chemical,  biological,  or  other 
high-technology  defense  projects,  as 
defined  by  the  Attorney  General.  In  the 
interim  rule,  the  Service,  employing  the 
Attorney  General's  express  authority  to 
define  eligible  scientists,  modified  the 
definition  to  reflect  that  the  expertise 
need  not  be  related  to  a  specific  defense 
project  if  the  expertise  was  in  a  field 
which  could  be  applied  to  the 
development  of  weapons  of  mass 
destruction.  As  discussed  in  the 
preamble  to  the  interim  rule,  this 
modification  was  necessary  to  clarify 
Congress"  intent  to  include  in  the  SSIA 
those  scientists  who  "have  specialized 
in  weapons  of  mass  destruction."  See  60 
FR  54028,  citing  138  Cong.  Rec.  S1249 
(daily  ed.  Feb.  6,  1992).  Accordingly, 
the  Service  will  not  change  the 
definition  of  eligible  scientists. 

The  commenter  also  criticized  the 
Service  from  requiring  any  letters  from 
United  States  Government  agencies  be 
from  the  head  of  the  agency  or  a  duly 
appointed  designee.  See  8  CFR 
204.10(e)(2)(ii).  The  commenter  argued 
that  this  provision  narrows  the  pool  of 
experts  available  to  an  applicant  and 
makes  it  more  difficult  to  obtain  a  letter 
from  a  Government  agency.  As  noted  in 
the  interim  rule,  this  provision  was 
necessary  to  enhance  the  reliability  of 
endorsements  issued  by  Government 
agencies.  See  60  FR  54029.  This 
provision,  however,  still  allows  SSIA 
petitioners,  as  an  alternative  to 
obtaining  a  letter  from  a  U.S. 
Government  agency,  to  submit  two 
letters  from  nationally  or  internationally 
recognized  experts  to  satisfy  this 
evidentiary  requirement. 

The  interim  rule  requires  a  SSIA 
petitioner  to  submit  corroborative 
evidence  of  claimed  expertise  including 
the  ofiicial  labor  book,  any  significant 
awards  or  publications  and  other 
comparable  evidence  or  an  explanation 


of  why  such  evidence  cannot  be 
obtained.  See  8  CFR  204.10(e)(2)(iii). 
The  commenter  contended  that  the 
requirement  that  the  petitioner  submit 
proof  of  any  significant  awards  or 
publications  is  superfluous,  since  the 
petitioner  must  submit  his  or  her  official 
labor  book  or  Trudavaya  Knizhka, 
which  records  most  such  awards.  The 
purpose  of  this  regulatory  provision  is 
merely  to  make  it  clear  that,  if  an 
applicant  has  awards  noted  in  his  or  her 
official  labor  book  and  wishes  to  have 
the  Service  consider  such  awards  as 
evidence  of  the  alien's  qualifications, 
the  applicant  should  provide  separate 
proof  of  receipt  of  such  an  award  unless 
it  is  unavailable.  Accordingly,  no 
changes  have  been  made  in  response  to 
this  comment. 

Regulatory  Flexibility  Act 

In  accordance  with  5  U.S.C.  605(b), 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  will  not,  if  promulgated,  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  This  rule  merely  adopts  interim 
regulations  concerning  the  immigration 
of  up  to  750  scientists  from  the  former 
Soviet  Union  as  final.  It  will  not 
significantly  change  the  number  of 
persons  who  immigrate  to  the  United 
States.  Any  impact  on  small  business 
entities  will  'oe,  at  most,  indirect  and 
attenuated. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f), 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  in  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 


on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufHcient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Accordingly,  the  interim  rule 
amending  8  CFR  part  204,  which  was 
published  in  the  Federal  Register  at  60 
FR  54027-54030  on  October  19,  1995,  is 
adopted  as  a  final  rule  without  change. 

Dated:  February  4, 1997. 
Doris  Meissner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

[FR  Doc.  97-3589  Filed  2-12-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  96-NM-99-AD;  Amendment 
39-9928;  AD  97-02-08  R1] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9,  DC-9-80  and  C- 
9  (Military)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9,  DC-9-80  and  C-9  (military)  series 
airplanes,  and  Model  MD-88  airplanes. 
The  AD  currently  requires  either  the    ■■ 
installation  of  external  protective 
doublers  between  the  outboard  flight 
spoiler  actuators  and  the  aft  spar  webs 
of  the  wings,  or  replacement  of  the 
pistons  of  the  outboard  flight  spoiler 
actuators  with  improved  pistons.  This 
action  corrects  a  part  number  specified 
for  flight  spoiler  actuator  assembly  that 
is  acceptable  for  installation  on  these 
airplanes.  This  action  is  necessary  to 
ensure  that  operators  who  previously 
have  installed  assemblies  with  this  part 
number  will  be  given  proper  credit  for 
that  installation,  and  will  not  be 
required  to  perform  additional, 
unnecessary  work  to  comply  with  the 
requirements  of  the  AD. 
DATES:  Effective  March  4, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  4. 1997  (62  FR  3985,  January  28, 
1997). 

FOR  FURTHER  INFORMATION  CONTACT: 
Brent  Bandley,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
CaUfomia  90712;  telephone  (310)  627- 
5237;  fax  (310)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
January  14, 1997.  the  FAA  issued  AD 
97-02-08,  amendment  39-9893  (62  FR 
3985.  January  28, 1997),  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9,  DC-9-80  and  C- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes.  That  AD  requires  that 
operators  of  these  airplanes  either: 

1.  Install  external  protective  doublers 
between  the  outboard  flight  spoiler 
actuators  and  the  aft  spar  webs  of  the 
wings:  or 

2.  Replace  the  pistons  of  the  outboard 
flight  spoiler  actuators  with  improved 
pistons. 

That  action  was  prompted  by  reports 
of  failure  of  the  piston  of  the  outboard 
flight  spoiler  actuator  due  to  fatigue  at 
the  clevis  end  of  the  upper  lug 
moimting  hole  of  the  piston.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  failure  of  the  piston  and 
the  consequent  puncturing  of  the  aft 
spar  web,  which  could  result  in  fuel 
leakage  and  reduced  structiual  integrity 
of  the  wings. 

Actions  Since  Issuance  of  the  AD 

Recently,  the  FAA  has  become  aware 
of  the  fact  that,  due  to  a  typographical 
error  when  the  AD  was  pubUshed,  an 
incorrect  part  niunber  appeared  in  the 
""text  of  the  rule.  Specifically,  Note  3  of 
paragraph  (a)  stated  that  installation  of 
McDonnell  Douglas  flight  spoiler 
actuator  assemblies,  having  part  number 
5915900-5525,  on  the  right  and  left 
wings  prior  to  the  effective  date  of  the 
AD  was  considered  acceptable  for 
comphance  with  the  requirements  of 
paragraph  (a).  However,  the  part  number 
dted  was  erroneous.  The  correct  part 
number  is  5913900-5525. 

Corrections  Necessary  to  the  Current 
AD 

The  FAA  has  determined  that  it  is 
appropriate  to  take  action  to  revise  AD 
97-02-08  to  correct  the  part  number  of 
the  flight  spoiler  actuator  assembhes, 
referred  to  in  Note  3  of  the  AD,  to 
"5913900-5525."  This  correction  will 
ensiue  that  operators  who  previously 
have  installed  assemblies  with  this  part 
number  will  be  given  proper  credit  for 
that  installation,  and  will  not  be 


required  to  perform  additional, 
unnecessary  work  to  comply  with  the 
requirements  of  the  AD. 

Accordingly,  action  is  taken  herein  to 
correct  the  error  and  to  correctly  add  the 
AD  as  an  amendment  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13).  The  effective  date  of  the 
rule  remains  March  4, 1997. 

The  final  rule  is  being  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators. 

Impact  of  the  Coirection 

Since  this  action  only  corrects  a  part 
number  of  an  installation  that  is 
optional  on  the  affected  airplanes,  it  has 
no  adverse  economic  impact  and 
imptoses  no  additional  burden  on  any 
person.  Therefore,  notice  and  pubUc 
procedures  hereon  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [AmandMQ 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9893  (62  FR 
3985,  January  28, 1997),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9928,  to  read  as  follov^s: 

97-02-08  Rl    McDonnell  Douglas: 

Amendment  39-9928.  Docket  96-NM- 
99-AD.  Revises  AD  97-02-08. 
amendment  39-9893. 
Applicability:  Model  DC-9,  Model  DC-9- 
80  and  C-9  (military)  series  airplanes,  and 
Model  MD-88  airplanes;  as4isted  in 
McDonnell  Douglas  Service  Bulletin  DC9- 
27-300,  Revision  02,  dated  June  29, 1995; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane    ''■ 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requir«nents  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 


repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  and  reduced 
structural  integrity  of  the  wings  due  to 
puncturing  of  the  wings  by  a  failed  piston  of 
the  outboard  flight  spoiler  actuator, 
accomplish  the  following: 

(a)  Prior  to  the  accumulaUon  of  5,000 
landings  after  the  effective  date  of  this  AD, 
accomplish  the  actions  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-27-300,  Revision  02.  dated 
)une  29, 1995. 

Note  2.  Accomplishment  of  the  actions 
specified  in  this  paragraph  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
the  original  issue  or  Revision  1  of  McDonnell 
Douglas  Service  Bulletin  27-300  is 
considered  acceptable  for  compliance  with 
this  paragraph. 

Note  3:  Installation  of  McDonnell  Douglas 
flight  spoiler  actuator  assembly,  part  number 
(P/N)  5913900-5525,  on  the  right  and  left 
wings  prior  to  the  effective  date  of  this  AD 
is  considered  acceptable  for  compliance  with 
the  requirements  of  this  paragraph. 

(1)  Install  external  protective  doublers 
between  the  outboard  flight  spoiler  actuators 
and  the  aft  spar  webs  of  the  left  and  right 
wings;  or 

(2)  Replace  the  pistons  of  the  outboard 
flight  spoiler  actuators  on  the  left  and  right 
wings  with  improved  pistons. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfBce  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  Except  as  specified  in  Note  2  of  this 
AD,  the  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-27-300.  Revision  02,  dated  June  29, 
1995.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register,  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  as  of  March  4, 1997  (62 
FR  3985,  )anuary  28, 1997).  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846,  Attention: 
Technical  Publications  Business 
Administration,  Department  C1-L51  (2-60). 
Copies  may  be  inspected  at  the  FAA. 
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Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  is  effective  on  March 
4. 1997. 

Issued  in  Renton,  Washington,  on  Febmary 
6, 1997. 

Oarrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-3534  Filed  2-12-97;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  96-AEA-12] 

Amendment  to  Class  E  Airspace; 
Hudson,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA)DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  modifies  the 
Class  E  airspace  at  Hudson,  NY,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RVVY)  21  at  Columbia  County  Airport. 
This  amendment  also  corrects  the 
geographic  position  of  Columbia  County 
Airport  published  as  a  Notice  Of 
Proposed  Rulemaking  in  the  Federal 
Register  November  27,  1996  (61  FR 
60238).  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  instrument  flight  rules  (IFR) 
operations  at  the  airport. 
EFFECTIVE  DATE:  9001  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frances  Jordan,  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
'York  11430.  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  November  27  1996,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  modifying  Class  E  airspace 
at  Hudson.  NY,  (61  FR  60238).  This 
action  would  provide  adequate  Class  E 
airspace  for  WR  operations  at  Columbia 
County  Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 


No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4. 
1996,  and  effective  September  16,  1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Reuglations  (14  CFR 
Part  71)  modifies  Class  E  airspace  area 
at  Hudson,  NY,  to  accommodate  a  GPS 
RWY  21  SIAP  and  for  IFR  operations  at 
Columbia  County  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "signififcant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  Septemeber  4, 1996,  and  effective 
September  16, 1996.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  AEA  E5  Hudson.  NY  (Revised] 

Columbia  County  Airport,  NY 

(Lat.  42''17'29"  N,  long.  73''42'37"  W) 
Philmont  NDB 
(Lat.  42"'15'10"  N,  long.  73°43'37"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  Columbia  County  Airport  and  within  14.8- 
mile  radius  of  Columbia  County  Airport 
extending  clockwise  from  a  025°  bearing  to 
a  180°  bearing  from  the  airport  and  within 
3.1  miles  each  side  of  a  194°  bearing  from  the 
Philmont  NDB  extending  from  the  7-mile 
radius  to  10  miles  south  of  the  NDB  and 
within  7  miles  each  side  of  the  012°  bearing 
from  the  airport  extending  from  the  7-mile 
radius  to  17  miles  north  of  the  airport, 
excluding  the  portion  that  coincides  with  the 
Albany,  NY  700  foot  Class  E  airspace  area. 
***** 

Issued  in  Jamaica,  New  York  on  February 
3, 1997. 

James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 
[FR  Doc.  97-3670  Filed  2-12-97;  8:45  am] 

BILLING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-AGL-12] 

Establishment  of  Class  E  Airspace; 
Gettysburg  Municipal  Airport; 
Gettysburg,  SD;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  bearing  description  of  a  final  rule 
that  was  published  in  the  Federal 
Register  on  December  16, 1996  (61  FR 
65939),  Airspace  Docket  No.  96-AGL- 
12.  The  final  rule  established  Class  E 
airspace  at  Gettysburg,  SD. 

EFFECTIVE  DATE:  0901  UTC,  March  27, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Clayborn,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018, 
telephone:  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  96-31869, 
Airspace  Docket  No.  96-AGL-12, 
published  on  December  16, 1996  (61  FR 
65939)  established  the  description  of  the 
Class  E  airspace  area  at  Gettysburg,  SD, 
and  Gettysburg  Municipal  Airport,  SD. 
An  error  was  discovered  in  the  bearing 
description  for  the  Gettysburg 
Municipal  Airport,  SD;  Class  E  airspace 
area.  This  action  corrects  that  error. 
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Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  bearing 
description  for  the  Class  E  airspace  area 
at  Gettysburg  Municipal  Airport,  SD,  as 
published  in  the  Federal  Register  on 
December  16, 1996  (61  FR  65939),  (FR 
Doc.  96-31869),  is  corrected  as  follows: 

PART  71— [CORRECTED] 

§71.1    [Corrected] 

AGL  SD  E5    Gettysburg,  SD  (Corrected) 

On  page  65940,  in  column  2,  in  the 
Class  E  airspace  designation  for 
Gettysburg  Municipal  Airport 
incorporated  by  reference  in  §  71.1, 
correct  "323  bearing  from"  to  read  "143° 
bearing  from". 

Issued  in  Des  Plaines,  IL  on  January  17, 
1997. 

Maureen  Woods. 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

|FR  Doc.  97-3234  Filed  2-12-97;  8:45  ami 

BILUNG  CODE  4910-13-M 

14CFRPart97 

[Docket  No.  28803;  Amdt  No.  1781] 

RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provided  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  and  efficient  use  of  the 
navigable  airspace  and  to  promote  safe 
flight  operations  under  instrument  flight 
rules  at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory       % 
provisions. 

Incorporation  by  reference-approved 
hy  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 


ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  o^icial  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,. but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 


affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPS).  In  developing 
these  SIAPS.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  12)  istiot  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant    , 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 
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Issued  in  Washington,  DC  on  February  7, 
1997. 

Thomas  C  Aocardi, 

Director,  Flif^t  Standards  Service. 

Adoption  oi  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701:  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

M97^.  97.2S,  97.27, 97J29, 97.31, 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN:  8  97.25  LOG.  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTEK  SIAPs,  identified  as  follows: 

*  •  •  Effective  March  27.  1997 

Ambler,  AK,  Ambler,  GPS  RWY  36,  Orig    . 
Klawock.  AK,  Klawock,  NDB/DME  RWY  1, 

Orig 
St.  Paul  Island,  AK.  St  Paul  Island.  MLS 

RWY  18.  Orig 
Anchorage,  AK,  Anchorage  Intl,  GPS  RWY 

6L,  Orig 
Anchorage,  AK,  Merrill  Field.  GPS  RWY  6, 

Orig,  CANCELLED 
Selawik.  AK,  Selawik,  GPS  RWY  27,  Orig 
Phoenix,  AZ,  Phoenix-Deer  Valley  Muni, 

GPS-A,  Orig 
Willcox,  AZ,  Cochise  County,  GPS  A,  Orig 
Willcox.  AZ,  Cochise  County,  GPS  RWY  21, 

Orig 
Navato,  CA,  Gnoss  Field.  GPS  RWY  13,  Orig 
Hollywood.  FL,  North  Perry,  GPS  RWY  9R, 

Orig 
Jacksonville,  FL,  Herlong.  GPS  RWY  25,  Orig 
Dalton,  GA,  Dalton  Muni,  GPS  RWY  14,  Orig 
Dalton.  GA,  Dalton  Muni,  GPS  RWY  32,  Orig 
Campbellsville,  KY,  Taylor  County,  GPS 

RWY  5.  Orig 
Baker,  MT,  Baker  Muni,  GPS  RWY  31,  Orig 
Hudson,  NY,  Columbia  County,  GPS  RWY  3, 

Amdt  1 
Parkersburg,  WV,  Wood  County  Airport/Gill 

Robb  Wilson  Field,  VOR  OR  GPS  RWY  21, 

Amdt  15 

•  •  *  EffecUve  May  22, 1997 

Cullman,  Al,  Folsom  Field,  GPS  RWY  20, 

Orig 
New  Port  Richey,  FL.  Tampa  Bay  Executive, 

GPS  RWY  8.  Orig 


Houma,  LA,  Houma-Terrebonne,  GPS  RWY 

36.  Orig 
Lockport,  NY,  North  Buffalo  Suburban,  GPS 

RWY  28,  Orig 
Grand  Forks,  ND,  Grand  Forks  Intl,  GPS  RWY 

26,  Orig 

Effective  Upon  Publication 

Los  Angeles,  CA,  Los  Angeles  Intl.  ILS  RWY 

25L,  Amdt  6 
Los  Angeles.  CA,  Los  Angeles  Intl,  ILS  RWY 

25R,  Amdt  10 
New  Orleans.  LA.  New  Orleans  Intl,  (Moisant 

Field),  RADAR-1.  Amdt  15 

[FR  Doc.  97-3675  Filed  2-12-97;  8:45  am) 
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14  CFR  Part  97 

[DockM  No.  28804;  Amdt  No.  1782) 

FUN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediues 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  ocouring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  ffight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31,  1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  FUght  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Dociunents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  FUght  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATK)N:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  FUght  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  piuchase  as  stated 
above. 

The  large  nvunber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
pubUshers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  reaUzed  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

The  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  estabUshes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeUness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
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following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDCyP  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  only  these  specific 
conditions  existing  at  the  affected 
airports.  All  SIAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Flight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable. 


that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
b(xiy  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  7, 
1997. 

Thomas  C.  Accardi, 
Director.  Flight  Standards  Ser\'ice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25,  97.27,  97.29, 97.31, 97.33 
and  97.35    [Amended] 

Bv  amending:  §  97.23  VOR,  VOR/      - 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME,  ISMLS,  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs:  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  *  *  Effective  upon  Publication 


FDC  date 


01/09/97 
01/10/97 
01/10/97 
01/10/97 
01/23/97 
01/24/97 
01/24/97 
01/27/97 
01/27/97 
01/27/97 
01/29/97 
01/30/97 
01/30/97 
01/30/97 

01/31/97 

01/31/97 

01/31/97 
02/03/97 
02/03/97 
12/05/96 

12/05/96 


State 


FL 

OK 

OK 

OK 

FL 

MN 

MN 

GA 

GA 

IL 

IL 

CA 

IN 

NE 

NE 

NE 

NE 
CO 
ME 
KY 

KY 


City 


Pensacola 

Oklahoma  City 
Oklahoma  City 
Oklahoma  City 
Crystal  River ... 
Dodge  Center  . 
Minneapolis  .... 

Waycross 

Waycross 

Decatur 

Bloomington  ... 

Red  Bluff  

La  Porte „. 

Valentine  


McCook  ... 

McCook  ... 

McCook  ... 

Denver 

Belfast  

Covington 

Covington 


Airport 


Pensacola  Regional  

Will  Rogers  World  

Will  Rogers  World  

Will  Rogers  World  

Crystal  River 

Dodge  Center 

Crystal  

Waycross-Ware  County 
Waycross-Ware  County 

Decatur 

Bloomington/Normal 

Red  Bluff  Muni  

La  Porte  Municipal  

Valentine/Miller  Field 


McCook  Muni 
McCook  Muni 


McCook  Muni 

Jeffco 

Belfast  Muni  

Covington/Cincinnati 

tucky  Intl. 
Covington/Cincinnati 

tucky  Intl. 


Norttiem   Ken- 


Northem  Ken- 


FDCNo. 


SIAP 


FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 
FDC 


7/0198 
7/0141 
7/0142 
7/0143 
7/0435 
7/0450 
7/0449 
7/0487 
7/0488 
7/0500 
7/0523 
7/0563 
7/0587 
7/0568 


FDC  7/0604 

FDC  7/0605 

FDC  7/0606 
FDC  7/0636 
FDC  7/0664 
FDC  6/9004 

FDC  6/9013 


I  ILSRWY  17.  AMDT  13C. . 
!  ILSRWY  17L.  ORIG-A... 
I  ILS  RWY  35R.  AMDT  8A... 
j  LOC  BC  RWY  35L,  AMDT  10... 
<  VOR/DME  OR  GPS-A  OPIG... 
;  VOR  OR  GPS-A  AMDT  1... 
I  VOR  OR  GPS-A.  AMDT  9... 
I  NDB  RWY  18  ORIG-A... 

ILS  RWY  18  ORIG-A... 

LOC  BC  RWY  24  AMDT  9... 

ILS  RWY  29  AMDT  8A... 
I  NDB  RWY  33  AMDT  2... 

GPS  RWY  2  ORIG... 

NDB  OR- GPS  RWY  31,  AMDT 

6A;.. 

VOR  OR  GPS  RWY  21.  AMDT 

4A... 
VOR  OR  GPS  RWY  30.  AMDT 

10A... 
VOR  RWY  12,  AMDT  11  A... 
VOR/DME  RWY  29LiR.  ORIG... 
NDB  RWY  15  AMDT  2... 
ILS  RWY  9,  AMDT  15... 


NDB  OR  GPS  RWY  9. 
13... 


AMDT 


Note:  The  following  CCP  NOTAM  was 
inadvertently  omitted  from  TL97-01.  The 
amendment  was  made  in  and  is  effective 
with  the  30  )an  97  publication  of  the 
Standard  Approach  Procedures. 


FDC  6/8029/CNU/FI/P  CHANUTE 
MARTIN  JOHNSON,  CHANUTE,  KS. 
VOR/DME  OR  GPS-A,  AMDT  9A  *  * 
CHART  MISSED  APPROACH  POINT 


AT  CNU  5.5  DME.  THIS  IS  VOR/DME 
OR  GPS-A,  AMDT  98. 

(FR  Doc.  97-3674  Filed  2-12-97;  8:45  ami 
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14CFRPart97 

[Docket  No.  28805;  AmdL  Na  1783] 
RIN  2120-AA65 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Uie  affected  airport  is 
located. 

By  Subscription— Copies  of  all  SLAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 

FOR  FURTHER  WFORMATKM  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division.  Flight  Standards 


Service,  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SIAPs  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
LInited  States  Standard  for  Terminal 
Instrument  Approach  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports. 

The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developing  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with 
Global  Positioning  System  (GPS) 
equipment.  In  consideration  of  the 
above,  the  applicable  Standard 
Instrument  Approach  Procedures 
(SIAPs)  will  be  altered  to  include  "or 
GPS"  in  the  title  without  otherwise 
reviewing  or  modifying  the  procedure. 
(Once  a  stand  alone  GPS  procedure  is 
developed,  the  procedure  title  will  be 
altered  to  remove  "or  GPS"  from  these 


non-localizer,  non-precision  instrument 
approach  procedure  titles.)  Because  of 
the  close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are,  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 
The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
cvurent.  It,  therefore— (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fart  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  February  7, 
1997. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113.  40120, 
44710;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97^.  97^7, 97.33  and  97.35    [Ammded] 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.27  NDB,  NDB/DME; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  'Effective  27  March.  1997 

Ambler,  AK,  Ambler,  NDB  or  GPS  RWY  36, 
Amdt  lA  Cancelled 


UMI 
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Ambler,  AK,  Ambler.  NDB  RWY  36.  Amdt 

lA 
Hope,  AR.  Hope  Muni,  VOR/DME  or  GPS 

RWY  4,  Amdt  6  Cancelled 
Hope,  AR,  Hope  Muni,  VOR/DME  RWY  4. 

Amdt  6 
Hope,  AR,  Hope  Muni,  NDB  or  GPS  RWY  16, 

Amdt  3  Cancelled 
Hope,  AR.  Hope  Muni,  NDB  RWY  16,  Amdt 

3 
Monticello,  AR,  Monticello.  Muni,  VOR  or 

GPS-A,  Amdt  4A  Cancelled 
Monticello,  AR,  Monticello,  Muni,  VOR-A, 

Amdt  4A 
Hays,  KS,  Hays  Muni,  VOR  or  GPS  RWY  16, 

Amdt  3  Cancelled 
Hays.  KS.  Hays  Muni,  VOR  RWY  16,  Amdt 

3 
Jefferson  City,  MO,  Jefferson  City  Memorial, 

NDB  or  GPS  RWY  12,  Amdt  1  Cancelled 
Jefferson  City,  MO,  Jefferson  City  Memorial, 

NDB  RWY  12,  Amdt  1 
Forsyth,  MT,  Tillitt  Field,  NDB  or  GPS  RWY 

26,  Amdt  2A  Cancelled 
Forsyth,  MT,  Tillitt  Field,  NDB  RWY  26, 

Amdt2A 
Glasgow,  MT,  Glasgow  Intl,  VOR  or  GPS 

RWY  12,  Amdt  3  Cancelled 
Glasgow,  MT,  Glasgow  Intl,  VOR  RWY  12, 

Amdt  3 
Alliance,  NE,  Alliance  Muni,  VOR  or  GPS 

RWY  12,  Amdt  2B  Cancelled 
Alliance,  NE,  Alliance  Muni,  VOR  RWY  12, 

Amdt2B 
York,  NE,  York  Muni,  NDB  or  GPS  RWY  35, 
'   Amdt  3  Cancelled 
York,  NE,  York  Muni,  NDB  RWY  35,  Amdt 

3 
Us  Vegas,  NV,  McCarran  Intl,  VOR/DME  or 

GPS  RWY  IR,  Orig-A  Cancelled 
Las  Vegas,  NV,  McCarran  Intl,  VOR/DME 

RWY  JR,  Orig-A 
Chandler,  OK,  Chandler  Muni,  NDB  or  GPS 

RWY  35,  Orig  Cancelled 
Chandler,  OK,  Chandler  Muni,  NDB  RWY  35. 

Orig 
Corvallis.  OR.  Corvallis  Muni.  NDB  or  GPS 

RWY  17,  Amdt  1  Cancelled 
Corvallis,  OR,  Corvallis  Muni,  NDB  RWY  17, 

Amdtl 
Providence,  RI,  Theodore  Francis  Green 

State.  VOR/DME  or  GPS  RWY  16,  Amdt  4 

Cancelled 
Providence,  Rl,  Theodore  Francis  Green 

State,  VOR/DME  RWY  16,  Amdt  4 
Houston,  TX,  Ellington  Field,  VOR/DME  or 

TACAN  or  GPS  RWY  17R,  Amdt  3 

Cancelled 
Houston,  TX,  Ellington  Field,  VOR/DME  or 

TACAN  RWY  17R,  Amdt  3 
Houston,  TX,  Ellington  Field,  VOR/DME  or 

TACAN  or  GPS  RWY  35L,  Amdt  3 

Cancelled 
Houston,  TX,  Ellington  Field,  VOR/DME  or 

TACAN  RWY  35L,  Amdt  3 
Marfa,  TX,  Marfa  Muni,  VOR  or  GPS  RWY 

30.  Amdt  4  Cancelled 
Marfa.  TX.  Marfa  Muni.  VOR  RWY  30,  Amdt 

4 

IFR  Doc.  97-3673  Filed  2-12-97;  8:45  am) 

MLUNG  CODE  4910-13-M 


Office  of  the  Secretary 

14  CFR  Parts  217  and  241 
[Docket  No.  OST-e6-1049] 
RiN  2105^C34 

International  Data  Sulxnissions  by 
Large  Air  Carriers  (Fonn  41  Schedules 
T-100,  T-100(f).  and  P-1.2) 

AGENCY:  Office  of  the  Secretary,  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  reduces  the  period 
of  confidential  treatment  of 
international  nonstop  segment  and  on- 
flight  market  data  from  three  years  to 
immediately  following  the  Department's 
determination  that  the  data  base  is 
complete,  but  no  sooner  than  six 
months  after  the  date  of  the  data.  It  also 
requires  collection  of  aircraft  capacity 
data  from  foreign  air  carriers  and 
rescinds  the  requirement  that  Group  in 
(large  U.S.)  air  carriers  specify  passenger 
enplanements,  passengers  transported, 
and  seating  capacity  by  cabin 
configuration.  At  the  same  time,  the 
Department  defers  a  final  decision  on 
changes  to  Schedule  P-1.2 — Statement 
of  Operations.  The  issues  pertinent  to 
that  schedule  will  be  addressed  in  a 
supplementary  notice  of  proposed 
rulemaking  that  will  be  completed  soon. 

In  order  to  provide  the  reporting  air 
carriers  with  additional  time  to  make 
changes  to  their  systems,  we  have 
established  a  period  of  several  months 
between  the  effective  date  and 
compliance  dates. 

DATES:  Effective  date.  ITiis  rule  shall 
become  effective  on  March  17, 1997. 

Compliance  dates:  The  compliance 
date  for  foreign  air  carriers  to  report  the 
additional  capacity  data  is  July  1, 1997. 
The  compliance  date  of  the  new 
reduced  level  of  reporting  for  large  U.S. 
Group  ni  air  carriers  is  July  1, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Harman,  Office  of  Aviation  Analysis,  or 
John  Schmidt,  Office  of  Aviation  and 
International  Economics,  Office  of  the 
Assistant  Secretary  for  Aviation  and 
International  Affairs,  Office  of  the 
Secretary,  U.S.  Depeutment  of 
Transportation,  400  Seventh  St.  SW., 
Washington,  DC  20590  at  (202)  366- 
1059  or  366-5420,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  15, 1996,  the  Department 
of  Transportation  published  a  notice  of 
proposed  rulemaking  (NPRM)  [61  PR 
5963]  to  make  the  changes  summarized 
above.  We  also  distributed  over  500 
copies  of  the  notice  to  the  aviation 
community.  This  rulemaking  action  was 
taken  on  the  Department's  initiative  in 


order  to  make  data  available  for 
planning  and  efficient  resource 
allocation  purposes,  to  ensure  the 
accuracy  of  the  data  that  are  used  by  the 
Department  in  administering  its 
program  responsibilities,  and  to 
eliminate  collection  of  data  that  are  no 
longer  needed  for  regulatory  purposes. 

We  received  comments  from  five  U.S. 
air  carriers:  American  Airlines 
(American),  Federal  Express 
Corporation  (FedEx),  Trans  World 
AirUnes  (TWA),  United  Air  Lines 
(United),  and  USAir  one  foreign  air 
carrier.  Alia — the  Royal  Jordanian 
Airline  (Royal  Jordanian);  the  Airports 
Coimcil  International — North  America 
(AQ-NA)  whose  member  airports 
handle  approximately  90%  of  the 
passenger  traffic  in  the  United  States; 
and  the  Air  Line  Pilots  Association 
(ALP A),  the  bargaining  representative  of 
more  than  44,000  pilots  of  38  airlines. 
Most  commenters  supported  the 
rulemaking. 

Discussion  of  Comments 

(1)  Confidentiality  of  International  T- 
100  Data 

American,  TWA.  United,  USAir,  AQ- 
NA,  and  ALPA  strongly  supported 
reducing  the  period  of  confidentiality 
from  three  years  to  immediately 
following  the  Department's 
determination  that  the  data  base  is 
complete,  but  no  sooner  than  six 
months  after  the  date  of  the  data.  In  fact, 
American  said  that  the  data  should  be 
published  as  soon  as  the  Department 
determines  that  the  data  base  is 
complete  and  that  there  is  little  reason 
to  impose  an  arbitrary  requirement 
withholding  release  for  a  minimum  of 
six  months.  United  urged  that  the  rule 
provide  by  its  terms  that  the  release  date 
will  be  six  months  after  submission  and 
that  any  release  beyond  that  date  be  the 
exception  and  not  the  rule.  While  that 
carrier  appreciated  that  all  data,  both 
U.S.  and  foreign  carrier,  should  be 
released  at  the  same  time  and  that 
database  preparation  delays  may  occur, 
it  would  prefer  to  have  a  fixed  date  for 
release  rather  than  an  open-ended  one. 
With  respect  to  American's  suggestion, 
the  Department  did  not  initially  propose 
to  release  international  T-100  data  in 
less  than  six  months  in  deference  to 
perceived  carrier  concerns  that  the  data 
might  be  used  for  day-to-day 
competitive  purposes  and  also  because 
it  expected  that  receipt,  edit,  and 
publication  of  the  data  from  a  large 
number  of  foreign  carriers  would  take 
about  six  months.  As  regards  United's 
view  that  we  specify  only  a  six  month 
release  date,  while  we  fully  expect  to  be 
in  a  position  to  make  the  data  public 
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within  that  time  frame,  there  may  be 
circumstances  where  a  slightly  longer 
period  of  time  may  be  required.  We 
have,  therefore,  decided  to  retain  our 
proposed  language  stating  that  we  will 
release  the  data  following  a 
determination  by  the  Department  that 
the  database  is  complete,  but  no  sooner 
than  six  months  after  the  date  of  the 
data. 

Royal  Jordanian  argued  that  the 
Department  should  seriously  reexamine 
its  proposal  to  amend  the 
confidentiality  afforded  detailed 
nonstop  segment  and  on-flight  market 
data  reported  by  foreign  carriers  under 
the  T-lOO  program,  and  upon  review, 
should  maintain  the  current  three-year 
confidentiality  period  for  such  data. 
Royal  Jordanian  proposed  that,  in  the 
event  the  Department  does  not  re-think 
this  proposal  in  its  entirety,  it  should  at 
least  maintain  the  three-year 
confidentiality  period  for  traffic  data  in 
single-carrier  markets.  Royal  Jordanian 
relied  on  the  Department's  analysis  in 
the  1988  rulemaking  for  support  of  its 
statement.  In  commenting  that  there  are 
no  compelling  reasons  to  modify  the 
current  protections  of  confidentiality  on 
T-lOO  data,  Royal  Jordanian  argued  that 
"1-92  reports  contain  accurate  data 
about  the  origin  and  destination  traffic 
in  specific  international  city-pair 
markets,  which  provides  perfectly 
useful  information  for  purposes  of  route 
planning  and  market  analysis." 

In  response,  we  note  that  the  1-92 
data  are  not  origin-destination  data  at 
all,  but  rather  a  count  of  the  number  of 
passengers  onboard  any  flight  segment 
arriving  in  or  departing  from  the  United 
States.  As  Royal  Jordanian,  itself, 
remarked,  T-lOO  data  is  more 
comprehensive.  More  specifically,  T- 
100  data  include  onboard  data  for  non- 
stop segments  operated  into  and  out  of 
the  United  States  by  both  foreign  and 
U.S.  carriers  as  well  as  similar  data  for 
U.S.  carrier  flight  segments  operated 
beyond  the  foreign  gateway.  Moreover, 
they  also  include  on-flight  market  data 
(similar  to  origin-destination  data  in 
that  they  tally  the  passengers  traveling 
between  any  two  points  on  that  flight) 
for  those  flights  operating  into  and  out 
of  the  U.S.  In  addition,  T-lOO  data 
include  capacity  and  operational  data 
for  these  flights  such  as  seats, 
departures,  aircraft  type,  and  block 
hours.  T-lOO  reports  include  U.S.- 
Canadian traffic  whereas  1-92  reports 
do  not.  Finally,  T-lOO  incorporates  both 
height  and  passenger  information 
whereas  1-92  gives  only  the  passenger 
cabin  count.  Because  T-lOO  data  are 
taken  ht)m  airline  records,  there  are 
other  system  data  available  to  validate 
any  questionable  numbers.  This 


provides  a  basis  for  expecting  a  high 
level  of  reliability.  These  advantages 
combined  with  the  fact  that  Royal 
Jordanian  has  not  documented  any 
irrevocable  harm  would  lead  us  to  make 
the  T-lOO  data  available,  as  proposed, 
to  planners,  analysts,  and  other  users. 

FedEx  (an  all-cargo  carrier)  stated  that 
the  three-year  rule  should  not  be 
changed  because  the  data  collected  are 
so  specific  and  sensitive  that  they 
should  not  be  revealed  prematurely.  It 
further  argued  that  the  data  are  only  of 
use  to  the  government,  and  the  need  for 
them  is  declining  as  the  U.S.  becomes 
more  successful  in  obtaining  open-skies 
agreements.  With  respect  to  FedEx's 
suggestion  that  the  data  collected  are 
unnecessarily  specific,  the  Department 
notes  that  international  routes  are  still 
awarded  on  a  city-to-city  basis  and  are 
frequently  limited-entry  and  that 
airports  are  planned  and  constructed  at 
specific  cities.  With  respect  to  FedEx's 
assertion  that  the  data  are  sensitive,  the 
discussion  in  the  notice  of  proposed 
rulemaking  recognized  that  the 
availability  of  data  could  be  expected  to 
change  the  nature  of  the  marketplace 
and,  in  fact,  make  it  more  efficient  and 
competitive.  FedEx  has  not.  however, 
documented  its  assertion  that  the  more 
timely  availability  of  data  to  all  would 
create  an  unfair  competitive  advantage. 
In  addition.  FedEx  did  not  rebut  the 
carriers'  or  communities'  needs  for 
current  market  data  to  support 
negotiating  positions  and  requests  for 
route  awards.  ACI-NA  and  United 
described  the  airports'  and  carriers' 
needs  for  these  data. 

FedEx  also  stated  that  the  three-year 
rule  should  not  be  changed  because  the 
data  are  so  flawed  and  subject  to  so 
many  differing  interpretations  that  an 
earlier  release  may  actually  damage  the 
interests  that  the  Department  is  trying  to 
promote.  FedEx  asserted  that,  while  the 
T-lOO  system  gathers  detailed 
information  on  U.S.  carriers'  activities 
in  foreign  markets,  much  of  the  foreign 
carrier  activity  that  is  in  direct 
competition  with  the  U.S.  carriers  is  not 
reported.  It  said  that  the  T-lOO  system 
should  not  undercut  the  U.S.  position  at 
negotiations  because  of  the  lop-sided 
reporting  structure,  but  should  be  used 
primarily  for  internal  U.S.  analysis, 
recognizing  its  shortcomings.  All  these 
comments  apparently  refer  to  the  fact 
that  U.S.  carriers  report  all  international 
market  and  segment  records,  while 
foreign  carriers  only  report  those  market 
and  segment  records  that  have  a  U.S. 
point.  In  order  that  U.S.  air  carriers  not 
be  placed  at  a  competitive  disadvantage 
because  of  data  disclosure 
incompatibility,  the  Department,  in  its 
notice  of  proposed  rulemaking. 


proposed  to  continue  to  restrict 
availability  of  nonstop  segment  and  on- 
flight  market  data  for  segments 
involving  no  U.S.  points  for  three  years. 
For  example,  individual  U.S.  carrier 
data  between  two  foreign  airports  would 
be  held  confidential  for  three  years.  (On 
this  same  subject.  American  Airlines 
argued  for  expanded  reporting  by 
foreign  carriers,  including  disclosure  of 
'behind'  and  'beyond'  totals  for 
reportable  'on-flight'  traffic.)  With 
respect  to  FedEx's  concerns  about 
flawed  data,  the  timely  use  and  scrutiny 
of  these  data  by  industry  practitioners, 
once  they  are  removed  from  the  veil  of 
confidentiality,  can  be  expected  to  have 
a  positive  effect  on  the  quality  of  data 
filed. 

(2)  Reporting  of  Capacity  Data  by 
Foreign  Air  Carriers 

ACI-NA,  TWA,  United,  and  USAir 
explicitly  supported  the  collection  of 
minimal  capacity  data  from  foreign 
carriers  and  no  commenter  objected  to 
the  collection  of  these  data. 
Significantly,  Royal  Jordanian,  the  only 
foreign  carrier  to  comment,  did  not 
oppose  the  collection.  As  discussed 
under  (4)  Other  Subjects,  American 
suggested  that  we  require  expanded 
reporting  by  foreign  carriers  including 
disclosure  of  "behind"  and  "beyond" 
totals  for  reportable  on-flight  traffic. 
(Foreign  carriers  currently  do  file 
"beyond"  U.S.  data  if  the  market 
includes  a  U.S.  point.  For  example. 
Japan  Airlines  reports  Los  Angeles-Sao 
Paulo  operations.)  In  supporting  our 
proposal,  TWA  stated  that  it  is  not 
unreasonable  to  require  two  additional 
data  items  from  foreign  carriers  .and 
that,  even  with  the  new  items,  the 
burden  placed  on  foreign  carriers  will 
be  no  worse  than  the  burden  placed  on 
U.S.  carriers  by  foreign  governments. 
Similarly.  United  emphasized  the  fact 
that  our  proposal  removes  a 
discriminatory  aspect  of  the  previous 
rule  that  imposed  a  greater  burden  on 
U.S.  carriers  than  on  their  foreign 
Competitors.  Total  capacity,  both  U.S. 
and  foreign,  is  important  to  analyze 
adequacy  of  service  in  a  given  market. 
We  will,  therefore,  adopt  the  proposal 
that  foreign  carriers  report  both 
available  seats  and  available  payload 
weight. 

(3)  Reduction  of  Data  Reporting  by  Class 
of  Service  by  U.S.  Carriers 

Only  United  and  USAir  explicitly 
supported  the  reduction  of  data 
reporting  by  class  of  service  by  U.S. 
carriers.  As  mentioned  above,  American 
argued  for  expanded  reporting  by 
foreign  carriers,  saying  that  little  cost  is 
incurred  by  complying  with  the  existing 
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requirement  to  report  passenger  traffic 
and  revenue  by  class  of  service  while 
the  reprogramming  of  data  processing 
systems  would  impose  an  immediate 
burden.  TWA  did  not  believe  that  the 
Department's  proposal  would  reduce 
reporting  burden  and  did  believe  that  it 
would  deprive  both  the  Department  and 
the  carriers  of  important  information. 
The  carrier  suggested  either  requiring 
foreign  carriers  to  report  class  of  service 
information,  restricting  availability  of 
the  data  only  to  those  U.S.  carriers  that 
report  it,  or,  in  the  extreme,  collecting 
it  and  releasing  it  after  six  months 
despite  foreign  carriers'  failure  to 
provide  similar  information. 

We  are  adopting  our  proposal  to 
reduce  the  amount  of  data  currently 
reported  by  the  large  Group  III  U.S. 
carriers  by  no  longer  requiring  these 
carriers  to  report  data  by  cabin 
configuration.  In  the  NPRM,  the 
Department  stated  that  the  proposal  to 
reduce  the  number  of  data  items  would 
reduce  the  reporting  burden  on  U.S.  air 
carriers  while  providing  for  data 
comparability  among  all  reporting 
carriers.  Although  American  considered 
it  unfortunate  that  we  proposed  to 
eliminate  this  level  of  detail  and  TWA 
stated  that  these  data  were  very 
important,  we  find  that  the  resulting 
comparability  in  reported  data  among 
all  competing  U.S.  and  foreign  carriers 
with  regard  to  this  specific  database 
outweighs  the  concerns  raised  by 
American  and  TWA.  Moreover,  since 
we  find  that  the  earlier  release  of  data 
will  be  procompetitive,  it  is  important, 
at  the  same  time,  to  ensure  that  no 
carriers  are  adversely  affected  by  a 
continuing  requirement  to  report  more 
detailed  data  than  their  competitors. 

With  regard  to  the  Department's 
statement  in  the  NPRM  that  the 
proposal  to  reduce  the  number  of  data 
items  would  reduce  the  reporting 
burden  on  U.S.  air  carriers,  we  have 
revised  our  position  and  we  now 
acknowledge  that  American  and  TWA 
correctly  pointed  out  that  the  proposal 
may  produce  an  initial  reporting 
burden.  These  carriers'  comments  have 
led  us  to  assume  that  the  reduction  of 
the  number  of  data  elements  may 
require  some  changes  to  computer 
programs  that  extract,  process,  and 
format  the  data  for  submission  to  the 
Department.  We  recognize  that  the 
impact  of  these  changes  will  vary  among 
airlines.  However,  no  commenters 
(including  American  and  TWA) 
submitted  data  that  would  help  us  to 
assess  this  burden.  Our  initial 
presumption  is  that  changes  to  programs 
that  involve  relatively  simple  functions, 
such  as  data  extraction  and  formatting, 
would  not  impose  a  significant  burden. 


However,  even  if  the  required  changes 
were  significant,  they  would  be  one- 
time changes  that  would  affect  only  the 
initial  implementation.  Over  the  long 
term,  the  reduced  reporting 
requirements  should  lessen  the  total 
burden. 

(4)  Other  Subjects 

The  commenters  raised  a  number  of 
other  issues  not  directly  relating  to 
proposals  made  in  the  NPRM.  These 
issues  go  beyond  the  scope  of  the 
current  rulemaking,  although  there  may 
be  merit  to  some  of  them.  With  these 
issues  in  mind,  we  will  continue  to 
assess  the  quality  of  T-lOO  data 
received  and  ways  to  improve  them. 
However,  no  action  is  being  taken  on 
the  following  subjects  in  this 
rulemaking. 

FedEx  asserted  that  the  international 
air  cargo  data  collected  through  the  T- 
100  system  is  so  severely  flawed  and 
unfair  to  U.S.  carriers  that  the  system 
should  be  abandoned.  It  suggested  that 
the  Department  should  seriously 
consider  extending  the  exemption  for 
cargo  that  presently  covers  domestic 
operations  to  the  international  sector. 
FedEx  was  specifically  concerned  about 
the  reporting  and  publication  of  U.S. 
carrier  Fifth  Freedom  data  when  similar 
data  from  foreign  carriers  is  not 
collected  or  published.  (American 
reflected  this  same  concern  when  it 
requested  expanded  reporting  by  foreign 
carriers,  including  disclosure  of 
"behind"  and  "beyond"  totals  for 
reportable  "on-flight"  data.)  FedEx 
pointed  out  a  similar  data 
incompatibility  that  arises  among 
vendors  of  international  freight  services 
when  one  company  carries  the  freight 
on  its  own  flights  for  the  entire  trip 
while  another  company  (for  example) 
carries  the  freight  on  its  own  flight(s)  on 
the  domestic  part  of  the  trip,  but  serves 
only  as  a  freight  forwarder,  shipping  its 
cargo  on  another  carrier's  flight(s),  on 
the  foreign  part  of  the  trip.  FedEx  also 
complained  that  the  T-lOO  system  only 
shows  on-flight  movements,  so  that  any 
change  in  flight  numbers  results  in 
either  a  double-counting  problem  (for 
U.S.  carriers  that  transfer  freight)  or  a 
gap  in  data  (for  freight  moved  off  of  a 
foreign  carrier's  flight  originating  in  the 
U.S.  onto  a  flight  the  does  not  touch  the 
U.S.).  The  carrier  noted  that  the  on- 
flight  market  data  only  show  where 
traffic  is  enplaned  and  deplaned,  rather 
than  its  true  origin.  American  urged  the 
Department  to  require  the  same  level  of 
reporting  from  the  foreign  airlines  as  we 
require  from  U.S.  carriers.  Specifically, 
American  suggested  that  we  require 
expanded  reporting  by  foreign  carriers 
to  disclose  information  on  the  "behind" 


and  "beyond"  totals  for  reportable  on- 
flight  traffic.  Alternatively,  American 
suggested  that  we  create  an  enhanced 
origin  and  destination  survey  in  which 
both  U.S.  and  foreign  carriers  would  be 
required  to  submit  comparable  data. 

On  another  issue,  AQ-NA  urged  the 
Department  to  require  that  commuter 
carriers  operating  aircraft  with  19  or 
more  seats  file  international  data.  They 
pointed  out  that  no  data  are  currently 
available  on  commuter  services  in 
transborder  Canadian  and  Mexican 
markets  and  in  U.S.-Caribbean  markets, 
which  are  growing  in  importance.  The 
Department  recognizes  the  importance 
of  these  markets  and  the  lack  of 
available  data.  However,  since  the  scope 
of  this  rulemaking  applies  only  to  large 
air  carriers,  the  Department  cannot 
apply  these  requirements  to  the 
commuter  airline  industry  in  this 
proceeding.  Nevertheless,  we  will 
continue  to  monitor  the  need  for  and 
value  of  the  data  and  will  propose  the 
necessary  changes  to  reporting 
requirements  that  are  needed  to  meet 
our  analytical  goals. 

ACI-NA  also  urged  the  Department  to 
add  a  requirement  that  airlines  provide 
data  on  the  citizen/alien  breakout  of 
their  passengers.  In  support,  they 
pointed  out  that  the  nationality  data  is 
key  to  calculating  some  of  the  direct  and 
indirect  benefits  from  foreign  tourists 
and  business  travelers.  They  noted  the 
precarious  financial  situation  involving 
programs  at  the  Department  of 
Commerce,  where  the  1-92  data  showing 
passenger  nationality  are  now  produced, 
might  have  an  impact  on  the  currently 
available  data.  The  timing  of  this 
rulemaking  and  the  lack  of  resolution 
with  regard  to  the  future  of  the  1-92 
data,  makes  it  impractical  to  consider 
the  nationality  issue  as  part  of  this 
rulemaking.  Depending  upon  further 
developments  with  1-92  data,  we  may 
need  to  reconsider  the  matter. 

TWA  noted  that  the  Department  has 
not  finalized  its  proposal  of  October  23, 
1995,  that  U.S.  carriers  that  are  code 
sharing  with  foreign  carriers  be  required 
to  report  both  for  the  ticketing  and 
operating  carriers  for  code  share  traffic 
in  their  Origin  and  Destination  reports. 
TWA  urged  the  Department  to  act 
expeditiously  to  implement  the  new 
reporting  requirements.  This  is  beyond 
the  scope  of  this  rulemaking. 

Regulatory  Analjrses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866, 
and  therefore  it  was  not  reviewed  by  the 
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Office  of  Management  and  Budget.  The 
Department  has  placed  a  regulatory 
evaluation  that  examines  the  estimated 
costs  and  effects  of  the  rule  in  the 
docket. 

The  rule  is  rot  considered  significant 
under  the  regulatory  policies  and 
procedures  of  the  IDepartment  of 
Transportation  (44  FR  11034).  because  it 
does  not  change  Departmental  policy 
concerning  aviation  information 
collection. 

The  economic  impact  of  this 
regulation  is  insignificant.  The  change 
in  conhdentiality  restriction  has  no 
impact  at  all  on  the  reporting  burden  of 
the  carriers.  For  large  Group  in  U.S.  air 
carriers,  the  changes  in  requirements  for 
reporting  passenger  and  capacity  data 
will  result  in  an  initial  burden  for 
programming  changes,  but  these 
changes  are  minor  and  involve  one-time 
costs.  Over  the  long  term,  these  changes 
will  reduce  the  reporting  burden  for 
these  air  carriers  by  approximately  96 
hours  annually. 

On  the  other  hand,  the  foreign  air 
carriers  will  incur  an  initial  and  annual 
increase  in  reporting  burden.  However, 
the  Department  does  not  believe  that  the 
increased  reporting  burden  will  be 
significant  or  onerous  because  this 
regulation  adds  only  two  capacity  data 
items,  which  are  readily  available  from 
the  carriers"  computerized  data  files  or 
other  easily  accessible  reference 
documents.  In  order  to  quantify  broadly 
the  increased  burden,  the  Department 
assumed  that  each  of  the  176  foreign  air 
carriers  would  submit  two  new  data 
items  each  month  and  that  the  process 
of  collecting  and  transmitting  the  data 
would  take  no  more  than  one  hour  each 
month.  The  resulting  hourly  burden 
would  not  exceed  12  hours  on  an 
annual  basis  for  any  foreign  air  carrier, 
and  the  resulting  total  hourly  burden  on 
an  annual  basis  for  all  the  foreign  air 
carriers  as  a  group  would  be  2,112 
hours.  For  all  air  carriers,  this  would  be 
a  net  burden  of  2,016  hours  annually  or 
$20,966  based  on  an  estimated  industry 
salary  rate  of  about  $10.40  an  hour.  (See 
60  FR  61478,  November  30, 1995.) 

The  benefits  to  the  public,  the 
industry,  and  the  Department  of 
accurate  capacity  data  reported  on  a 
reliable  and  consistent  basis,  although 
unquantifiable,  outweigh  the  limited 
increase  in  reporting  burden  and  the 
small  increase  in  cost. 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  ("Federalism")  and  DOT  has 
determined  the  proposed  rule  does  not 
have  sufficient  federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility  Act 

I  certify  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  affect  only 
large  U.S.  certificated  air  carriers  and 
foreign  air  carriers  with  large 
certificated  carriers  defined  as  air 
carriers  holding  a  certificate  issued 
under  49  U.S.C.  41102,  as  amended,  and 
that  operate  aircraft  designed  to  have  a 
maximum  passenger  capacity  of  more 
than  60  seats  or  a  maximum  payload 
capacity  of  more  than  18,000  pounds  or 
that  conduct  international  operations. 

Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirement  associated  with  this  rule  is 
being  sent  to  the  Office  of  Management 
and  Budget  for  approval  in  accordance 
with  The  Paperwork  Reduction  Act  of 
1995  (PL  104-113)  under  0MB  NO: 
2139-0040.  formerly  OMB  NO:  2138- 
0040;  Administration:  Office  of  the 
Secretary;  Title:T-100  International 
Data;  Need  for  Information:  Passenger 
and  Capacity  Information  for  Aviation 
Planning  and  Regulation;  Proposed  Use 
of  Information:  Electronic 
Dissemination  to  Transportation 
Planners  and  Analysts;  Frequency: 
Monthly;  Burden  Estimate:  2,016  annual 
hours;  Average  Burden  Hours  per 
Respondent:  12  annual  hours;  Estimated 
Number  of  Respondents:  8  Air  Carriers 
and  176  Foreign  Air  Carriers;  For 
Further  Information  Contact:  IRM 
Strategies  Division,  M-32,  Office  of  the 
Secretary  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001,  (202)  366-4735.  Persons 
are  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  This  final  rule  contains 
information  collection  requirements  that 
have  been  approved  under  OMB  No. 
2138-0040  and  that  expire  on  October 
31, 1997. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  2105-AC34 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 


List  of  Subjects  in  14  CFR  Parts  217  and 
241 

Air  carriers.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  the  Department  of 
Transportation  amends  14  CFR  Chapter 
n  as  follows: 

PART  217— {AMENDED] 

1.  The  authority  for  part  217 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  329  and  chapters  401, 
413,417. 

2.  In  §  217.5,  paragraphs  (b)(12)  and 
(b)(13)  are  added  to  read  as  follows: 

S  217.5    Data  collected  (data  elements). 

♦        *        *        •        * 

(b)  *  *  * 

(12)  Available  capacity-payload  (Code 
270).  The  available  capacity  is  collected 
in  kilograms.  This  figure  shall  reflect  the 
available  load  (see  load,  available  in  14 
CFR  part  241  Section  03)  or  total 
available  capacity  for  passengers,  mail 
and  freight  applicable  to  the  aircraft 
with  which  each  flight  stage  is 
performed. 

[13]  Available  seats  (Code  310).  The      ■ 
number  of  seats  available  for  sale.  This 
figure  reflects  the  actual  number  of  seats 
available,  excluding  those  blocked  for 
safety  or  operational  reasons.  Report  the 
total  available  seats  in  item  310. 

PART  241— [AMENDED] 

1.  The  authority  for  part  241 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  329  and  chapters  401, 
411,417. 

2.  In  Sec.  19-5  paragraphs  (c)  (7),  (8), 
and  (18)  are  revised  to  read  as  follows: 


Section  19  *  *  * 

Sec.  19-5    Air  Transport  Traffic  and 
Capacity  Elements 

***** 

(c)  *  *  * 

(7)  1 10  Revenue  passengers  enplaned. 
The  total  number  of  revenue  passengers 
enplaned  at  the  origin  point  of  a  flight, 
boarding  tRe  flight  for  the  first  time;  an 
unduplicated  count  of  passengers  in  a 
market.  Under  the  T-lOO  system  of 
reporting,  these  enplaned  passengers  are 
the  sum  of  the  passengers  in  the 
individual  on-flight  markets.  Report 
only  the  total  revenue  passengers 
enplaned  in  item  110.  For  all  air  carriers 
and  all  entities,  item  110  revenue 
passengers  enplaned  is  reported  on 
Form  41  Schedule  T-lOO  in  column  C- 
1,  as  follows: 


UMI 
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C-1 


Col. 


110 


All  carrier  groups  and  entities 


Revenue  passengers  en- 
planed. 


(8)  130  Revenue  passengers 
transported.  The  total  number  of 
revenue  passengers  transported  over 
single  flight  stage,  including  those 
already  on  board  the  aircraft  from  a 
previous  flight  stage.  Report  only  the 
total  revenue  passengers  transported  in 
item  130.  For  all  air  carriers  and  all 
entities,  item  130  revenue  passengers 
transported  is  reported  on  Form  41 
Schedule  T-lOO  in  Column  B-7,  as 
follows: 


B-7 


Cd. 


130 


All  carrier  groups  and  entities 


Revenue  passengers  trans- 
ported. 


(18)  310  Available  seats.  The  number 
of  seats  available  for  sale.  This  figure 
reflects  the  actual  number  of  seats 
available,  excluding  those  blocked  for 
safety  or  operational  reasons.  Report  the 
total  available  seats  in  item  310.  For  all 
air  carriers  and  all  entities,  item  310 
available  seats,  total  is  reported  on  Form 
41  Schedule  T-lOO  in  column  B-4,  as 
follows. 


B-4 


Col. 


310 


All  carrier  groups  and  entities 


Available  seats,  total. 


3.  In  Section  19-6  paragraph  (b) 
introductory  text  is  revised  to  read  as 
follows: 


Section  19-6 
Traffic  Data 


Public  Disclosure  of 


(b)  Detailed  international  on-flight 
market  and  nonstop  segment  data  in 
Schedule  T-lOO  and  Schedule  T-lOO(f) 
reports  shall  be  publicly  available 
immediately  following  the  Department's 
determination  that  the  database  is 
complete,  but  no  earlier  than  six  months 
after  the  date  of  the  data.  Data  for  on- 
flight  markets  and  nonstop  segments 
involving  no  U.S.  points  shall  not  be 
made  publicly  available  for  three  years. 
Industry  and  carrier  summary  data  may 
be  made  public  before  the  end  of  six 
months  or  the  end  of  three  years,  as 
applicable,  provided  there  are  three  or 
more  carriers  in  the  summary  data, 
disclosed.  The  Departmenf  may,  at  any 
time,  publish  international  summary 
statistics  without  carrier  detail.  Further, 
the  Department  may  release  nonstop 
segment  and  on-flight  market  detail  data 


by  carrier  before  the  end  of  the 
confidentiality  periods  as  follows: 

•        »        •        •        •     ' 

Issued  in  Washington,  DC  on  February  6, 
1997. 
Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 

Internationa!  Affairs. 

[FR  Doc.  97-3576  Filed  2-12-97;  8:45  am] 

BILUNG  CODE  4910-a2-P 


14  CFR  Part  383 

49  CFR  Part  31 

[OST  Docket  No.  OST-97-2116] 

RIN  2105-AC63 

Program  Fraud  Civil  Remedies;  Civil 
Penalties 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  accordance  with  Federal 
Civil  Penahies  Inflation  Adjustment  Act 
of  1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996, 
this  final  rule  incorporates  the  penalty 
inflation  adjustments  for  civil  money 
penalties  imposed  by  the  Office  of  the 
Secretary  of  Transportation. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
March  17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Holmstnip,  Senior  Trial 
Attorney,  Office  of  Aviation 
Enforcement  and  Proceedings  (C-70), 
Department  of  Transportation,  400 
Seventh  Street,  S.VV.,  Washington,  D.C. 
20590,  (202)  366-9349. 

SUPPLEMENTARY  INFORMATION: 

I.  The  Debt  Collection  Improvement  Act 
ofl996 

In  an  effort  to  maintain  the  remedial 
impact  of  civil  money  penalties  (CMPs) 
and  promote  compliance  with  the  law, 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410)  was  amended  by  the  Debt 
Collection  Improvement  Act  of  1996 
(Pub.L.  104-134,  section  31001)  to 
require  Federal  agencies  to  regularly 
adjust  certain  CMPs  for  inflation.  As 
amended,  the  law  requires  each  agency 
to  make  an  initial  inflationary 
adjustment  for  all  applicable  CMPs,  and 
to  make  further  adjustments  at  least 
once  every  four  years  thereafter  for  these 
penalty  amounts. 

The  Debt  Collection  Improvement  Act 
of  1996  further  stipulates  that  (i)  any 
resulting  increases  in  a  CMP  due  to  the 
calculated  inflation  adjustments  should 
apply  only  to  the  violations  that  occur 
after  October  23. 1996—180  days  after 


the  date  of  enactment  of  the  statute — 
and  (ii)  the  initial  adjustment  of  a  CMP 
under  the  Act  may  not  exceed  10 
percent  of  that  CMP.  Penalties  that  fall 
under  the  Internal  Revenue  Code  of 
1986.  the  Tariff  Act  of  1930,  the 
Occupational  Safety  and  Health  Act  of 
1970.  and  the  Social  Security  Act  are 
specifically  exempt  from  the 
requirements  of  the  Act. 

Method  of  Calculation 

Under  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990,  as 
amended,  the  inflation  adjustment  for 
each  applicable  CMP  is  determined  by 
increasing  the  maximum  CMP  amount 
per  violation  by  the  cost-of-living 
adjustment.  The  "cost-of-living" 
adjustment  is  defined  as  the  percentage 
of  each  CMP  by  which  the  Consumer 
Price  Index  (CPI)  for  the  month  of  June 
of  the  calendar  year  preceding  the 
adjustment  exceeds  the  CPI  for  the 
month  of  June  of  the  calendar  year  in 
which  the  amount  of  the  CMP  (if  any) 
was  last  set  or  adjusted  in  accordance 
with  the  law.  Any  calculated  increase 
under  this  adjustment  is  subject  to  a 
specific  rounding  formula  set  forth  in 
the  1990  statute. 

II.  OST  Civil  Money  Penalties  Affected 
by  This  Adjustment 

There  are  two  penalty  authorities 
under  our  jurisdiction,  as  described 
below,  for  which  adjustments  are 
required  and  are  now  being  made. 

Title  49  of  the  United  States  Code 
(Transportation) 

Section  46301(a)(1)  of  Title  49 
(formerly  section  1471(a)  of  the  Federal 
Aviation  Act,  49  U.S.C.  App.  §  901(a)) 
sets  forth  a  CMP  of  not  more  than 
$1,000  for  persons  who  violate  certain 
provisions  of  Title  49,  Subtitle  VII 
(Aviation  Programs).  The  penalty  was 
enacted  in  1962  and  has  not  been 
increased  with  respect  to  matters  within 
the  jurisdiction  of  the  Office  of  the 
Secretary. 

Based  on  the  penalty  amount  inflation 
factor  calculation,  derived  from  dividing 
the  June  1995  CPI  by  the  CPI  from  June 
1962,  after  rounding  and  applying  the 
10  percent  maximum  ceiling,  we  are 
adjusting  the  maximum  penalty  amount 
for  the  CMP  under  Section  463'oi(a)(l) 
to  $1,100  per  violation. 

The  Program  Fraud  Civil  Remedies  Act 
of  1986 

In  1986,  sections  6103  and  6104  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1986  (Pub.  L.  99-501)  set  forth  the 
Program  Fraud  Civil  Remedies  Act  of 
1986  (PFCRA).  Specifically,  this 
authority  established  a  CMP  and  an  - 
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assessment  against  any  individual  who- 
with  knowledge  or  reason  to  know- 
makes,  presents  or  submits  a  false, 
fictitious  or  fraudulent  claim  or 
statement  to  the  Department.  The 
Department's  regulations — pubhshed  in 
the  Federal  Re^^ister  (53  FR  880,  January 
14. 1988)  and  codified  at  49  CFR  Part 
31— set  forth  a  O^  of  up  to  $5,000  for 
each  false  claim  or  statement  made  to 
the  Department. 

Based  on  the  penalty  amount  inflation 
factor  calculation,  derived  from  dividing 
the  June  1995  CPI  by  the  CPI  from  June 
1986,  after  rounding  and  applying  the 
10  percent  maximum  ceiling,  we  are 
adjusting  the  maximum  penalty  amount 
for  this  CMP  to  $5,500  per  violation. 

m.  Waiver  of  Proposed  Rulemaking 

In  developing  this  final  rule,  we  are 
waiving  the  usual  notice  of  proposed 
rulemaking  and  pubUc  comment 
procedures  set  forth  in  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  §  553).  The  APA  provides  an 
exception  to  the  notice  and  comment 
procedures  when  an  agency  finds  there 
is  good  cause  for  dispensing  with  such 
procedures  on  the  basis  that  they  are 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  We  have 
determined  that  under  5  U.S.C. 
§  553(b)(3)(B)  good  cause  exists  for 
dispensing  with  the  notice  of  proposed 
rulemaking  and  public  comment 
procedures  for  this  rule.  Specifically, 
this  rulemaking  comports  and  is 
consistent  with  the  statutory  authority 
set  forth  in  the  Debt  Collection 
Improvement  Act  of  1996,  with  no 
issues  of  pohcy  discretion.  Accordingly, 
we  beUeve  that  opportunity  for  prior 
comment  is  unnecessary  and  contrary  to 
the  public  interest,  and  are  issuing  these 
revised  regulations  as  a  final  rule  that 
will  apply  to  all  future  cases  under  this 
authority. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12866 

This  final  rule  is  exempt  bom  review 
by  the  CDffice  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
provisions  of  Executive  Order  12866, 
because  it  is  limited  to  the  adoption  of 
statutory  language,  without 
interpretation.  As  indicated  above,  the 
provisions  contained  in  this  final 
rulemaking  set  forth  the  inflation 
adjustments  in  compliance  with  the 
Debt  Collection  Improvement  Act  of 
1996  for  specific  applicable  civil  money 
penalties  imder  the  authority  of  the 
OST.  The  great  majority  of  persons 
addressed  through  these  regulations  do 
not  engage  in  such  prohibited  activities 
and  practices,  and  as  a  result,  we 


believe  that  any  aggregate  economic 
impact  of  these  revised  regulations  will 
be  minimal,  affecting  only  those  limited 
few  who  may  engage  in  prohibited 
behavior  in  violation  of  the  statutes  or 
regulations.  As  such,  this  final  rule  and 
the  inflation  adjustment  contained 
therein  should  have  no  effect  on  Federal 
or  State  expenditures. 

Regulatory  Flexibility  Act 

In  addition,  we  prepare  a  regulatory 
flexibihty  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  unless  we  certify  that 
a  regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  While  some 
penalties  may  have  an  impact  on  small 
entities,  it  is  the  nature  of  the  violation 
and  not  the  size  of  the  entity  that  will 
result  in  an  action  by  the  OST,  and  the 
aggregate  economic  impact  of  this 
rulemaking  on  small  business  entities 
should  be  minimal,  affecting  only  those 
few  who  have  chosen  to  engage  in 
prohibited  arrangements  and  schemes  in 
violation  of  statutory  and  regulatory 
intent. 

Therefore,  we  have  concluded  and 
certify  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
and  that  a  regulatory  flexibility  analysis 
is  not  required  for  this  rulemaking. 

Paperwork  Reduction  Act 

This  final  rule  imposes  no  new 
reporting  or  record  keeping 
requirements  necessitating  clearance  by 
OMB. 

List  of  Subjects 

14  CFR  Part  383 

Administrative  practice  and 
procedure.  Penalties. 

49  CFR  Part  31 

Administrative  practice  and 
procedure.  Fraud,  Investigations, 
Organizations  and  functions, 
(Governmental  agencies).  Penalties. 

Accordingly,  the  Department  of 
Transportation  adds  a  Part  383  to  Title 
14,  Subchapter  D,  of  the  Code  of  Federal 
Regulations  and  amends  49  CFR  Part  31. 
as  set  forth  below: 

TITLE  14— AERONAUTICS  AND  SPACE 

CHAPTER  ll-OFFICE  OF  THE  SECRETARY. 
DEPARTMENT  OF  TRANSPORTATION 
(AVIATION  PROCEEDINGS) 

A  new  14  CFR  Part  383  is  added  to 
subchapter  D  to  read  as  follows: 

PART  383-CIVIL  PENALTIES 

ovC> 

383.1  Basis  and  purpose. 

383.2  Amount  of  penalty. 


Andiority:  28  U.S.C.  section  2461  note. 
§  383.1    Basis  and  purpose. 

(a)  Basis.  This  part  implements  the 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410),  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134,  section  31001).  The  Debt  Collection 
Improvement  Act  of  1996  (Act)  requires 
each  agency  head  to  adjust  by  regulation 
each  civil  monetary  penalty  provided  by 
law  by  the  inflation  adjustment 
described  under  section  5  of  the  Federal 
Qvil  Penalties  Inflation  Adjustment  Act 
of  1990,  as  amended. 

(b)  Piirpose.  This  part  increases  the 
dvil  penalty  liabihty  amoimt  Usted 
under  subsection  (a)(1)  of  section  46301 
of  Title  49  of  the  United  States  Code. 

§383.2    Amount  of  penalty. 

A  person  is  Uable  to  the  United  States 
Government  for  a  civil  penalty  of  not 
more  than  $1,100  for  violations  covered 
by  this  chapter  and  listed  under 
subsection  (a)(1)  of  section  46301  of 
Title  49  of  the  United  States  Code.' 

TITLE  49— TRANSPORTATION 

SUBTITLE  A— OFFICE  OF  THE  SECRETARY 
OF  TRANSPORTATION 

49  CFR  Part  31  is  amended  as  set  forth 
below: 

PART  31~PROGRAM  FRAUD  CIVIL 
REMEDIES 

1.  The  authority  citation  for  part  31 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3801-3812. 

2.  Section  31.3  is  amended  by  revising 
paragraphs  (a)(1)  introductory  text, 
(a)(l)(w),  (b)(1)  introductory  text  and 
and  (b)(l)(iij  to  read  as  follows: 

§31.3    Basis  for  civil  penalties  and 
assessments. 

(a)  Claims.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  section,  any  person 
who  makes  a  claim  that  the  person 
knows  or  has  reason  to  know — 


(iv)  Is  for  payment  for  the  provision 
of  property  or  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,500  for  each 
such  claim.  1 


'  As  adjusted  in  accordance  with  the-Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990  (Pub.  L 
101-140).  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104-143,  section 
31001). 
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(b)  Statements.  (1)  Except  as  provided 
in  paragraph  (c)  of  this  section,  any 
person  who  makes  a  written  statement 
that—*  *  * 

(ii)  Contains,  or  is  accompanied  by,  an 
express  certification  or  affirmation  of 
the  truthfulness  and  accuracy  of  the 
contents  of  the  statement,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 
penalty  of  not  more  than  $5,500.2 
•        •        •        *        • 

Issued  this  3rd  day  of  February.  1997,  at 
Washington.  D.C. 
Federico  Peiia, 
Secretary  of  Transportation. 
IFR  Doc.  97-3238  Filed  2-12-97;  8:45  am| 

BILLINO  CODE  4910-62-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  101 
[T.  D.  97-7] 

Establishment  of  Port  of  Entry  at  Spirit 
of  St.  Louis  Airport 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
designating  a  port  of  entry  at  the  Spirit 
of  St.  Louis  Airport  in  St.  Louis  County, 
Missouri.  This  designation  is  pursuant 
to  Congressional  direction  in  Public 
Law  104-208. 

EFFECTIVE  DATE:  March  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  (202)  927-0196. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  to  the  general  public. 
Customs  is  amending  §  101.3,  Customs 
Regulations  (19  CFR  101.3),  by 
designating  a  port  of  entry  at  the  Spirit 
of  St.  Louis  Airport  in  St.  Louis  County, 
Missouri.  This  designation  is  pursuant 
to  Congressional  direction  in  Public 
Law  104-208  of  September  30, 1996. 


'As  adjusted  in  accordance  with  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990  (Pub.  L. 
101-140),  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104-143,  section 
31001). 


Port  Limits 

The  port  limits  of  the  Spirit  of  St. 
Louis  Airport  encompass  the  following 
territory: 

A  tract  of  land  in  the  City  of 
Chesterfield,  St.  Louis  County,  Missouri, 
described  as  follows:  The  point  of 
beginning  located  at  the  intersection  of 
the  Missouri  River  Interstate  64/U.S. 
Highway  40/61  Bridge  and  the 
Monarch-Chesterfield  Levee;  thence 
eastwardly  along  said  Levee  to 
Bonhomme  Creek;  thence 
southwestwardly  along  said  Levee 
across  its  eastern  intersection  with 
Interstate  64  and  its  intersection  with 
"Chesterfield  Airport  Road  to  its 
connection  with  the  St.  Louis 
Southwestern  Railroad  rail  bed  just  east 
of  Long  Road;  thence  westwardly  along 
said  Railroad  right-of-way  to  its 
intersection  with  Eatherton  Road; 
thence  northwardly  along  Eatherton 
Road  to  a  point  where  it  intersects  with 
Olive  Street  Road  and  the  Levee;  thence 
northeastwardly  along  said  Levee  to  the 
point  of  beginning. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

Because  this  document  relates  to 
agency  management  and  organization 
and  because  this  amendment  is  directed 
by  Congress,  this  document  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553. 
Accordingly  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

This  document  does  not  meet  the 
criteria  for  a  significant  regulatory 
action  under  Executive  Order  12866. 

Inapplicability  of  Public  Notice  and 
Comment  Requirements 

Inasmuch  as  this  amendment  is  the 
direct  result  of  Congressional  direction, 
pursuant  to  5  U.S.C.  553(a)(2)  and 
(b](B),  good  cause  exists  for  dispensing 
with  the  notice  and  public  procedure 
thereon  as  unnecessary. 

Drafting  Information 

The  principal  author  of  this  document 
was  Janet  Johnson,  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Organization  and  functions 
(Government  agencies). 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  in  the 
preamble,  part  101  of  the  Customs 


Regulations  is  amended  as  set  forth 
below. 

PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  and  the  specific  authority  for 
§  101.3  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301. 19  U.S.C.  2. 66. 
1202  (General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  States).  1623, 1624. 
Sections  101.3  and  101.4  also  issued  under 
19  U.S.C.  1  and^Sb; 


§101.3    [Amended] 

2.  Section  101.3(b)(1)  is  amended  by 
adding,  in  alphabetical  order  under  the 
state  of  Missouri.  "Spirit  of  St.  Louis 
Airport"  in  the  "Ports  of  entry"  column 
and,  adjacent  to  this  entry,  "Including 
territory  described  in  T.  D.  97-7"  in  the 
"Limits  of  port"  column. 

Approved:  )anuar\'  17. 1997. 
George  J.  Weise, 
Commissioner  of  Customs. 
John  F.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  97-3619  Filed  2-12-97;  SA5  ami 

BILLING  CODE  4820-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  89F-0331] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2,3,4.5-tetrachloro-6- 
cyanobenzoic  acid,  methyl  ester 
reaction  products  with  p- 
phenylenediamine  and  sodium 
methoxide  as  a  colorant  in  all  food- 
contact  polymers.  This  action  is  in 
response  to  a  petition  filed  by  Ciba- 
Geigy  Corp. 

DATES:  Effective  February  13, 1997; 
written  objections  and  requests  for  a 
hearing  by  March  17, 1997. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Richard  H.  White.  Center  for  Food 
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Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-41S-3094. 

SUPPLEMENTARY  INFORMATKM:  In  a  notice 
published  in  the  Federal  Register  of 
August  29, 1989  (54  FR  35725),  FDA 
announced  that  a  food  additive  petition 
(FAF  9B4158)  had  been  filed  by  Ciba- 
Geigy  Corp.,  Seven  Skyline  Dr., 
Hawthorne,  NY  10532-2188  (currently 
c/o  Keller  and  Heckman,  1001  G  St. 
NW.,  suite  500  West,  Washington,  DC 
20001).  The  petition  proposed  to  amend 
§  178.3297  Colorants  for  polymers  (21 
CFR  178.3297)  to  proxide  for  the  safe 
use  of  2.3,4. 5-tetrachloro-6- 
cyanobenzoic  acid,  methyl  ester 
reaction  products  with  p- 
phenylenediamine  and  sodium 
methoxide  as  a  colorant  in  all  food- 
contact  polymers. 

In  its  evaluation  of  the  safety  of  this 
food  additive,  FDA  reviewed  the  safety 
of  the  additive  and  the  chemical 
impurities  that  may  be  present  in  the 
additive  resulting  from  its 
manufacturing  process.  Although  the 
additive  itself  has  not  been  shown  to 
cause  cancer,  it  has  been  found  to 
contain  minute  amounts  of 
polychlorinated  biphenyls  (PCB's), 
which  are  carcinogenic  impurities 
resulting  from  manufacture  of  the 
additive.  Residual  amounts  of  reactants, 
manufacturing  aids  and  their 
constituent  impurities  and  by-products, 
such  as  PCB's,  are  commonly  found  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determination  of  Safety 

Under  the  so-called  "general  safety 
clause."  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
348(c)(3)(A).  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  FDA's  food  additive 
regulations  (21  CFR  170.3{i))  define  safe 
as  "a  reasonable  certainty  in  the  minds 
of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  conditions  of  use." 

The  food  additives  anticancer,  or 
Delaney,  clause  of  the  act  (21  U.S.C. 
348(c)(3)(A))  provides  that  no  food 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal.  Importantly, 
however,  the  Delaney  clause  applies  to 
the  food  additive  itself  and  not  to  the 
impurities  in  the  additive.  That  is, 
where  an  additive  itself  has  not  been 
shown  to  cause  cancer,  but  contains  a 
carcinogenic  impurity,  the  additive  is 
properly  evaluated  under  the  general 
safety  clause  using  risk  assessment 


procedures  to  determine  whether  there 
is  a  reasonable  certainty  that  no  harm 
will  resuh  from  the  proposed  use  of  the 
food  additive.  Scott  v.  FDA,  728  F.2d 
322  (6th  Cir.  1984). 

n.  Safety  of  Petitioned  Use  of  the 
Additive 

FDA  estimates  that  the  petitioned  use 
of  the  food  additive,  2,3,4,5-tetrachloro- 
6-cyanobenzoic  acid,  methyl  ester 
reaction  products  with  p- 
phenylenediamine  and  sodium 
methoxide,  will  result  in  exposure  to  no 
greater  than  1.3  parts  per  billion  (ppb) 
of  the  additive  in  the  daily  diet  (3 
kilograms  (kg)),  or  an  estimated  dietary 
intake  (EDI)  of  3.9  micrograms  per 
person  per  day  (jig/person/day)  (Ref.  1). 

FDA  does  not  ordinarily  consider 
chronic  toxicological  studies  to  be 
necessary  to  determine  the  safety  of  an 
additive  whose  use  will  result  in  such 
low  exposure  levels  (Ref.  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
the  available  toxicological  data  (acute 
toxicity  and  mutagenicity  studies)  on 
the  additive  and  concludes  that  the 
small  dietary  exposure  resulting  from 
the  proposed  use  of  the  additive  is  safe. 

FDA  has  evaluated  the  safety  of  this 
additive  under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper-bound  limit  of  lifetime 
human  risk  presented  by  PCB's, 
carcinogenic  chemicals  that  may  be 
present  as  impurities  in  the  additive. 
This  risk  evaluation  of  PCB's  has  two 
aspects:  (1)  Assessment  of  the  worst- 
case  exposure  to  these  impurities  from 
the  proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
worst-case  exposure  to  humans. 

A.  PCB's 

FDA  has  estimated  the  hypothetical 
worst-case  exposure  to  PCB's  from  the 
petitioned  use  of  the  food  additive  as  a 
colorant  in  polymers  to  be  less  than  0.32 
parts  per  quadriUion  of  the  daily  diet  (3 
kg),  or  0.96  picogram  per  person  per  day 
(pg/person/day)  (Ref.  3).  The  agency 
used  data  bom  a  carcinogenesis 
bioassay  on  PCB's,  conducted  by 
Norback  and  Weltman  (Ref.  4),  to 
estimate  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
these  chemicals  resulting  from  the 
proposed  use  of  the  food  additive  (Ref. 
5).  The  results  of  the  bioassay  on  a  PCB 
mixture  (Aroclor  1260)  demonstrated 
that  the  material  was  carcinogenic  for 
male  and  female  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 


incidence  of  hepatocellular  tumors  in 
both  female  and  male  rats. 

Based  on  the  estimated  worst-case 
exposing  to  PCB's  of  0.96  pg/person/ 
day,  FDA  estimates  that  the  upper- 
bound  limit  of  lifetime  human  risk  from 
the  use  of  the  subject  additive  is  less 
than  9  x  10-'2  or  9  in  1  triUion  (Refs.  6 
and  7).  Because  of  the  numerous 
conservative  assiunptions  used  are  in 
calculating  the  exposure  estimate,  the 
actual  lifetime-averaged  individual 
exposure  to  PCB's  is  hkely  to  be 
substantially  less  than  the  potential 
worst-case  exposure,  and  therefore,  the 
upper-bound  limit  of  lifetime  human 
risk  would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  from  exposure  to 
PCB's  would  result  from  the  proposed 
use  of  the  additive. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  specifications  are  necessary  to 
control  the  amount  of  PCB's  present  as 
impurities  in  the  additive.  The  agency 
finds  that  specifications  are  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  levels  at  which 
PCB's  may  be  expected  to  remain  as 
impurities  following  production  of  the 
additive,  the  agency  would  not  expect 
these  impurities  to  become  components 
of  food  at  other  than  extremely  low 
levels;  and  (2)  the  upper-bound  limit  of 
lifetime  human  risk  from  exposure  to 
these  impurities,  even  under  worst-case 
assumptions,  is  very  low,  less  than  9  in 
1  trillion. 

m.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material. 
Based  on  this  information,  the  agency 
concludes  that  the  proposed  use  ot  the 
food  additive  as  a  colorant  in  polymers 
in  contact  with  food  is  safe,  that  the 
food  additive  will  achieve  its  intended 
technical  effect  and  that  the  regulations 
in  §  178.3297  should  be  amended  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
rehed  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
Usted  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 


UMI 
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IV.  Environmeiital  Impact 

The  agency  has  carehiUy  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  himian  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

V.  Ob)ections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  March  17, 1997,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
.shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

VI.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Memorandum  dated  November  1, 1989, 
from  the  Food  and  Color  Additives  Review 
Section  (HFF-415)  to  Indirect  Additives 
Branch  (HFF-335)  concerning  "FAP 
9B4158— Ciba-Geigy  Corp.  Submission  dated 
7-7-89.  Irgazin  Yellow  3RLTN  as  a  colorant 
in  polymeric  food  packaging." 

2.  Kokoski,  C.  J.,  "Regulatory  Food 
Additive  Toxicology,"  in  Chemical  Safety 
Regulation  and  Compliance,  edited  by  F. 
Homburger  and  J.  K.  Marquis.  S.  Karger,  New 
York,  NY,  pp.  24-33, 1985. 

3.  Memorandum  dated  May  23, 1995,  from 
the  Chemistry  Review  Branch  (HFS-247)  to 
Indirect  Additives  Branch  (HFS-216). 

4.  Norback,  D.  H.,  and  R.  H.  Weltman., 
^'Polychlorinated  Biphenyl  Induction  of 
Hepatocellular  Carcinoma  in  the  Sprague- 
Dawley  Rat,"  Environmental  Health 
Perspectives.  60:97-105. 1985. 

5.  Gaylor.  D.  VV.,  and  R.  L.  Kodell.,  "Linear 
Interpolation  Algorithm  for  Low  Dose  Risk 


Assessment  of  Toxic  Substances,"  Journal  of 
Environmental  Pathology  and  Toxicology, 
4:305-312, 1980. 

6.  Memorandum,  Report  of  the 
Quantitative  Risk  Assessment  Committee, 
August  18, 1995. 

7.  Memorandum  dated  October  11, 1996, 
&om  the  Quantitative  Risk  Assessment 
Committee  (HFS-16)  to  Indirect  Additives 
Branch  (HFS-216)  concerning  "Clarification 
of  QRAC  Memorandum  of  August  18, 1995, 
re  FAPs  9B4158  and  3B4349." 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS.  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  409.  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,342,348.  379e). 

2.  Section  178.3297  is  amended  in  the 
table  in  paragraph  (e)  by  alphabetically 
adding  a  new  entry  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§178.3297    Colorants  for  polymers. 

•        •        »        «        •    - 

(e)  •   *   • 


Substances 


2,3,4,5-Tetrachloro-6-cyanobenzoic  acid,  methyl  ester  reaction  products 
with  p-phenylenediamine  and  sodium  methoxide  (CAS  Reg.  No. 
106276-80-6) 


Limitations 


For  use  only  at  levels  not  to  exceed  1  percent  by  weight  of  polymers. 
The  finished  articles  are  to  contact  food  only  under  conditions  of  use 
B  through  H,  described  in  Table  2,  of  §  176.170(c)  of  this  chapter. 


Dated:  Febniary  5, 1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-3661  Filed  2-12-97;  8:45  am) 

BILUNC  CODE  4160-01-f 

21  CFR  Parts  510  and  520      ^ 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


action:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Biocraft 
Laboratories,  Inc.,  to  Teva 
Pharmaceuticals  USA. 

EFFECTIVE  DATE:  February  13,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration.  7500  Standish  PI., 
Rockville,  MD  20855,  301-627-0213. 


SUPPLEMENTARY  INFORMATION:  Biocraft 
Laboratories,  Inc.,  92  Route  46, 
Elmwood  Park,  NJ  07407,  has  informed 
FDA  that  it  has  transferred  ownership 
of,  and  all  rights  and  interests  in  NADA 
131-806  for  furosemide  tablets  or 
boluses  to  Teva  Pharmaceuticals  USA, 
650  Cathill  Rd.,  Sellersville,  PA  18960. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  510.600(c)(1) 
and  (c)(2)  by  alphabetically  adding  a 
new  listing  for  Teva  Pharmaceuticals 
USA.  The  agency  is  also  amending  21 
CFR  520.1010a  to  reflect  the  transfer  of 
ownership. 
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List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure,  Animal  drugs,  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 


the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501,  502,  503. 
512.  701,  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321,  331,  351,  352, 
353,  360b.  371,3796). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 


alphabetically  adding  a  new  entry  for 
"Teva  Pharmaceuticals  USA"  and  in  the 
table  in  paragraph  (c)(2)  by  numerically 
adding  a  new  entry  for  "000093"  to  read 
as  followsK 

§  51 0.600    Names,  addresses,  and  drug 
labeler  codes  of  sponsors  of  approved 
applications. 


(c)  *  *  * 
(1)  *  *  * 


Firm  name  and  address 

Drug  lat>eler  code 

•  •                                  . 

Teva  Pharmaceuticals  USA,  650  Cathill  Rd.,  Sellersville,  PA  18960 

•  •                                  • 

*  •                                 •                                 . 

000093 

•  •                                    •                                    • 

(2)* 


Drug  lat^eler  code 


000093 


Firm  name  and  address 


Teva  Pharnraceuticals  USA,  650  Cathill  Rd..  Sellersville,  PA  18960 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§520.10103    [Amended] 

4.  Section  520.1010a  Furosemide 
tablets  or  boluses  is  amended  in 
paragraph  (b)  by  removing  the  number 
"000332"  and  adding  in  its  place 
"000093". 

Dated:  February  4,  1997. 
Robert  C.  Livingston. 
Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
IFR  Doc.  97-3662  Filed  2-12-97;  8:45  am) 
BILLING  CODE  4160-01-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-155-1-7178;  TN-MEM-1 49-3-9701; 
FRL-5669-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Tennessee  and  Memphis-Shelby 
County,  Tennessee 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Tennessee  State  Implementation 
Plan  (SIP)  to  allow  the  State  to  issue 
Federally  enforceable  state  operating 
permits  (FESOP).  EPA  is  also  approving 
revisions  to  the  Memphis-Shelby 
County  portion  of  the  Tennessee  SIP  to 
allow  the  County  to  issue  Federally 
enforceable  local  operating  permits 
(FELOP).  EPA  is  also  approving  the 
State's  FESOP  program  and  the  County's 
FELOP  program  pursuant  to  section  112 
of  the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  "the  Act")  so  that  both 
permitting  agencies  may  issue  Federally 


enforceable  state  operating  permits 
containing  Hmits  for  hazardous  air 
pollutants  (HAP). 

DATES:  This  final  rule  is  effective  April 
14, 1997  unless  adverse  or  critical 
comments  are  received  by  March  17, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Gracy  R.  Danois  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  documents  used  in 
developing  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  locations  listed 
below.  Interested  persons  wanting  to 
examine  these  documents,  contained  in 
files  TN155  and  TN149-3,  should  make 
an  appointment  with  the  appropriate 
office  at  least  24  hours  before  the 
visiting  day: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW. 
Washington.  DC  20460. 
U.S.  Environmental  Protection  Agency, 
Region  4,  Air  and  Radiation 
Technology  Branch.  Atlanta  Federal 
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Center,  100  Alabama  Street.  SW, 

Atlanta.  Georgia  30303. 
Tennessee  Department  of  Environment 

and  Conservation,  L  &  C  Annex,  401 

Church  Street,  Nashville,  Tennessee, 

37243-1531. 
Memphis-Shelby  County  Health 

Department,  814  Jefferson  Avenue, 

Room  437-E,  Memphis,  Tennessee. 

38105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gracy  R.  Danois,  Air  and  Radiation 
Technology  Branch,  Air.  Pesticides  & 
Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency. 
Region  4,  Atlanta  Federal  Center.  100 
Alabama  Street,  SW,  Atlanta,  Georgia 
30303.  404/562-9119.  Reference  files 
TN155  and  TN149-3. 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

On  January  10, 1995,  and  May  3, 
1995,  Memphis-Shelby  County  and  the 
State  of  Tennessee,  respectively, 
through  the  Tennessee  Department  of 
Environment  and  Conservation  (TDECL 
submitted  SIP  revisions  to  make  certain 
permits  issued  under  the  County's  and 
the  State's  existing  minor  source 
operating  permit  program  Federally 
enforceable  pursuant  to  the  EPA 
requirements  specified  in  the  Federal 
Register  notice  entitled  "Requirements 
for  the  Preparation,  Adoption,  and 
Submittal  of  Implementation  Plans; 
Approval  and  Promulgation  of 
Implementation  Plans"  (see  54  FR 
27274,  June  28,  1989).  Additional 
materials  concerning  HAPs  and  the 
implementation  of  the  FESOP  and 
FELOP  programs  were  provided  by  the 
State  and  the  County  to  EPA  on  March 
8, 1996,  and  June  12, 1996,  and  March 
13, 1996,  and  September  4, 1996, 
respectively. 

EPA  has  always  had  and  continues  to 
have  the  authority  to  enforce  state 
permits  which  are  issued  under  permit 
programs  approved  into  the  SIP. 
However,  EPA  has  not  always 
recognized,  as  valid,  certain  state 
permits  which  purport  to  limit  a 
source's  potential  to  emit.  The  principle 
purpose  for  adopting  the  regulations 
that  are  the  subject  of  this  notice  is  to 
give  the  State  of  Tennessee  and 
Memphis-Shelby  County  a  Federally 
recognized  means  of  expeditiously 
restricting  potential  emissions  such  that 
sources  can  avoid  major  source 
permitting  requirements.  A  key 
mechanism  for  such  limitations  is  the 
use  of  Federally  enforceable  state  or 
local  operating  permits.  The  term 
"Federally  enforceable,"  when  used  in 
the  context  of  permits  which  Umit 


potential  to  emit,  means  "Federally 
recognized." 

The  voluntary  revision  that  is  the 
subject  of  this  action  approves  Division 
Rule  1200-3-9-.02(ll)(a)  into  both  the 
State  and  the  County  portions  of  the 
Tennessee  SIP.  This  rule  and  the 
additional  materials  provided  by  the 
State  and  the  County  satisfy  the  five 
criteria  outlined  in  the  June  28, 1989, 
Federal  Register  notice.  Please  refer  to 
section  II  of  this  notice  for  the  analysis 
of  each  of  the  criteria. 

II.  Analysis  of  State  and  County 
Submittals 

Memphis-Shelby  County  has  adopted 
the  majority  of  the  State  of  Tennessee's 
Division  Rules  in  the  Memphis  City 
Code.  The  County  maintains  the 
numbering  system  used  by  the  State  of 
Tennessee  within  its  regulations. 
Therefore,  all  references  to  the  State  of 
Tennessee's  Division  Rules  are  also 
applicable  to  Memphis-Shelby  County, 
unless  otherwise  noted. 

Criterion  1.  The  state's  operating 
permit  program  (i.e.  the  regulations  or 
other  administrative  framework 
describing  how  such  permits  are  issued) 
must  be  submitted  to  and  approved  by 
EPA  as  a  SIP  revision.  On  January  10. 
1995.  and  May  3,  1995,  respectively. 
Tennessee  and  Memphis-Shelby  County 
submitted  SIP  revision  requests  to  EPA 
consisting  of  Division  Rule  1200-3-9- 
.02(ll)(a),  amending  the  stationary 
source  general  requirements.  Additional 
materials  concerning  hazardous  air 
pollutants  and  the  operating  permit 
program  were  submitted  to  EPA  by 
Memphis-Shelby  County  and  Tennessee 
on  March  8, 1996.  and  June  12. 1996, 
and  on  March  13. 1996.  and  September 
4. 1996,  respectively.  These  submittals 
are  the  subject  of  this  rulemaking  action. 

Criterion  2.  The  SIP  revision  must 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  terms  and 
limitations  of  such  permits  (or 
subsequent  revisions  of  the  permit  made 
in  accordance  with  the  approved 
operating  permit  program)  and  provide 
that  permits  which  do  not  conform  to 
the  operating  permit  program 
requirements  and  the  requirements  of 
EPA's  underlying  regulations  may  be 
deemed  not  "Federally  enforceable"  by 
EPA.  Division  Rule  1200-3-9-.02(6) 
requires  each  air  contaminant  source  to 
obtain  a  permit  to  operate  and  to  operate 
in  accordance  with  "the  provisions  and 
stipulations  set  forth  in  the  operating 
permit,  all  provisions  of  these 
regulations,  and  all  provisions  of  the 
Tennessee  Air  Quality  Act."  In  addition, 
Tennessee  has  committed  to  include  the 
following  statement  in  all  operating 
permits  issued  pursuant  to  Division 


Rule  1200-3-9-.02(ll):  "The  permittee 
is  placed  on  notice  that  Condition(s) 

of  this  operating  permit 

contain(s)  limitations  that  allow  the 
permittee  to  opt-out  of  the  major  source 
operating  permit  program  requirements 
specified  in  Division  Rule  1200-3-9- 
.02(11).  Failure  to  abide  by  these  limits 
will  not  only  subject  the  permittee  to 
enforcement  action  by  the  State  of 
Tennessee,  but  it  may  also  result  in  the 
imposition  of  Federal  enforcement 
action  by  the  United  States 
Environmental  Protection  Agency  and 
the  loss  of  being  Federally  recognized  as 
a  conditional  major  source."  Memphis- 
Shelby  County  has  committed  to 
incorporate  similar  language  in  the 
operating  permits  it  issues  pursuant  to 
the  same  Division  Rule. 

Criterion  3.  The  state  operating  permit 
program  must  require  that  all  emission 
limitations,  controls,  and  other 
requirements  imposed  by  such  permits 
will  be  at  least  as  stringent  as  any 
applicable  limitations  and  requirements 
contained  in  the  SIP,  or  enforceable 
under  the  SIP.  and  that  the  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP.  or  that  are 
otherwise  "Federally  enforceable"  (e.g. 
standards  established  under^ections 
111  and  112oftheClean  Air  Act). 
Division  Rule  1200-3-9-.02(6)  contains 
regulatory  provisions  which  state  that 
operating  permits  issued  by  Tennessee 
and  Memphis-Shelby  County  will  be  at 
least  as  stringent  as  any  applicable 
requirement.  Applicable  requirement  is 
defined  in  Division  Rule  1200-3-9- 
.02(ll)(b)(5)  to  include  all  SIP 
requirements. 

Criterion  4.  The  limitations,  controls 
and  requirements  of  the  state's  operating 
permits  must  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter.  Division  Rules 
1200-3-9-.02(6)  and  1200-3-9- 
.02(1  l)(a)  contain  regulatory  provisions 
which  satisfy  this  criterion.  Permits 
must  contain  a  statement  of  basis 
comparing  the  source's  potential  to  emit 
with  the  more  restrictive  limit  and  the 
procedures  to  be  followed  that  will 
insure  that  the  more  restrictive  limit  is 
not  exceeded.  Concerning  permanence. 
Division  Rule  1200-3-9-.02(ll)(a), 
establishes  that  in  order  to  obtain  a 
synthetic  non-title  V  permit,  the  facility 
must  agree  to  be  bound  by  a  permit  that 
establishes  more  restrictive  limitations. 
Also,  the  State  relies  on  the 
requirements  of  Division  Rule  1200-3- 
13-.01  as  their  authority  to  seek 
enforcement  action  against  a  source  that 
violates  the  conditions  of  an  operating 
fjermit.  Memphis-Shelby  County  relies 


Federal  Register  /  Vol.  62,  No.  30  /  Thursday,  February  13,  1997  /  Rules  and  Reculations       6727 


6726       Federal  Register  /  Vol.  62.  No.  30  /  Thursday,  February  13,  1997  /  Rules  and  Regulations 


on  the  requirements  of  sections  16-56, 
16-59.  and  16-77  of  the  Memphis  City 
Code  to  meet  this  criterion.  Section  16- 
56.  gives  the  County  the  authority  to 
seek  enforcement  action  against  sources 
that  violate  any  of  the  requirements  of 
the  local  air  pollution  code,  which 
includes  a  failure  to  meet  all  permit 
conditions  as  required  by  Section  16- 

Criterion  5.  The  state  operating 
permits  must  be  issued  subject  to  public 
participation.  This  means  that  the  State 
and  the  County  agree,  as  part  of  their 
programs,  to  provide  EPA  and  the 
public  with  timely  notice  of  the 
proposal  and  issuance  of  such  permits, 
and  to  provide  EPA,  on  a  timely  basis, 
with  a  copy  of  each  proposed  (or  draft) 
and  final  permit  intended  to  be 
"Federally  enforceable."  This  process 
must  also  provide  for  an  opportunity  for 
public  comment  on  the  permit 
applications  prior  to  issuance  of  the 
final  permits.  Division  Rules  1200-3-9- 
.02(ll)(a).  1200-3-9-.02(ll)(n8.  and 
1200-3-9-.02(ll)(g)  contain  provisions 
establishing  that  the  State  and  the 
County  will  either  deny  the  request  for 
a  permit  or  give  EPA  and  the  public 
notice  of  an  intention  to  issue  the 
permit  and  provide  for  a  30  day  public 
comment  period. 

A.  Applicability  to  Hazardous  Air 
Pollutants 

Tennessee  and  Memphis-Shelby 
County  have  also  requested  approval  of 
their  FESOP  and  FELOP  programs 
under  section  112(1)  of  the  Clean  Air  Act 
for  the  purpose  of  creating  Federally 
recognized  limitations  on  the  potential 
to  emit  for  HAPs.  Approval  under 
section  112(1)  is  necessary  because  the 
SIP  revisions  discussed  above  only 
extend  to  criteria  pollutants  for  which 
EPA  has  established  national  ambient 
air  quality  standards  under  section  109 
of  the  Act.  Federally  enforceable  limits 
on  criteria  pollutants  or  their  precursors 
(i.e.  VOCs  or  PM-10)  may  have  the 
incidental  effect  of  limiting  certain 
HAPs  listed  pursuant  to  section  112(b).' 
As  a  legal  matter,  no  additional  program 
approval  by  the  EPA  is  required  beyond 
SIP  approval  under  section  110  in  order 
for  these  criteria  pollutant  Umits  to  be 
recognized  as  Federally  enforceable. 
However,  section  112  of  the  Act 
provides  the  underlying  authority  for 
controlling  all  HAP  emissions, 
regardless  of  their  relationship  to 
criteria  pollutant  controls. 


'  1  EPA  issued  guidance  on  January  25. 1995. 
addressing  the  technical  aspects  of  how  these 
criteria  pollutant  limits  may  be  recognized  for 
purposes  of  limiting  a  source's  potential  to  emit  of 
HAPs  to  below  section  112  major  source  thresholds. 


EPA  has  determined  that  the  five 
criteria,  published  in  the  Jime  28, 1989, 
Federal  Register  notice,  used  to 
determine  the  validity  of  a  permit  which 
limits  potential  to  emit  for  criteria 
pollutants  pursuant  to  section  110  are 
also  appropriate  for  evaluating  the 
validity  of  permits  which  limit  the 
potential  to  emit  for  HAPs  pursuant  to 
section  112(1).  The  June  28, 1989, 
Federal  Register  notice  does  not  address 
HAPs  because  it  was  written  prior  to  the 
1990  amendments  to  the  Clean  Air  Act; 
however,  the  basic  principles 
established  in  the  June  28, 1989, 
Federal  Register  notice  are  not  unique 
to  criteria  pollutants.  Therefore,  these 
criteria  have  been  extended  to 
evaluations  of  permits  limiting  the 
potential  to  emit  of  HAPs. 

To  be  recognized  by  EPA  as  a  valid 
permit  which  limits  potential  to  emit, 
the  permit  must  not  only  meet  the 
criteria  in  the  June  28, 1989,  Federal 
Register  notice,  but  it  must  meet  the 
statutory  criteria  for  approval  under 
section  112(1)(5).  Section  112(1)  provides 
that  EPA  will  recognize  a  permit 
limiting  the  potential  to  emit  for  HAPs 
only  if  the  state  program:  (1)  Contains 
adequate  authority  to  assure  compliance 
with  any  section  112  standard  or 
requirement;  (2)  provides  for  adequate 
resources;  (3)  provides  for  an 
expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

EPA  plans  to  codify  in  Subpart  E  of 
Part  63  the  approval  criteria  for 
programs  limiting  potential  to  emit 
HAPs.  EPA  anticipates  that  these 
criteria  will  mirror  those  set  forth  in  the 
June  28,  1989.  Federal  Register  notice. 
Permit  programs  which  limit  potential 
to  emit  for  HAPs  and  are  approved 
pursuant  to  section  112(1)  of  the  Act 
prior  to  the  planned  regulatory  revisions 
under  40  CFR  part  63,  subpart  E,  will  be 
recognized  by  EPA  as  meeting  the 
criteria  in  the  June  28,  1989,  Federal 
Register  notice.  Therefore,  further 
approval  actions  for  those  programs  will 
not  be  necessary. 

EPA  believes  it  has  authority  under 
section  112(1)  to  recognize  FESOP  and 
FELOP  programs  that  limit  a  source's 
potential  to  emit  HAPs  directly  under 
section  112(1)  prior  to  this  revision  to 
Subpart  E.  EPA  is  therefore  approving 
the  Tennessee  and  Memphis-Shelby 
County  FESOP  and  FELOP  programs  so 
that  Tennessee  and  Memphis-Shelby 
County  may  issue  permits  that  EPA  will 
recognize  as  validly  limiting  potential  to 
emit  for  HAPs. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  EPA 
believes  the  FESOP  and  FELOP 


programs  submitted  by  Tennessee  and 
Memphis-Shelby  County  contain 
adequate  authority  to  assure  compliance 
with  section  112  requirements  since  the 
third  criterion  of  the  June  28,  1989. 
notice  is  met;  that  is.  Division  Rule 
1200-3-9-.02(ll)(b)(5)  states  that  all 
requirements  in  the  permits  issued 
under  the  authority  of  the  operating 
permit  programs  must  be  at  least  as 
stringent  as  all  other  applicable 
Federally  enforceable  requirements.  In 
connection  with  EPA's  review  of  the 
Tennessee  and  Memphis-Shelby  County 
title  V  operating  permit  programs.  EPA 
has  also  conducted  an  extensive 
analysis  of  Tennessee  and  Memphis- 
Shelby  County's  underlying  authority  to 
enforce  HAP  limits.  It  should  be  noted 
that  a  source  that  receives  a  Federally 
recognized  operating  permit  may  still 
need  a  Title  V  operating  permit  under 
Division  Rule  1200-3-9-.02  if  EPA 
promulgates  a  MACT  standard  which 
requires  non-major  sources  to  obtain 
Title  V  permits. 

Regarding  the  requirement  for 
adequate  resources.  Tennessee  and 
Memphis-Shelby  County  have 
committed  to  provide  for  adequate 
resources  to  support  their  respective 
FESOP  and  FELOP  programs.  EPA 
expects  that  resources  will  continue  to 
be  sufficient  to  administer  those 
portions  of  the  minor  source  operating 
permit  programs  under  which  the 
subject  permits  will  be  issued,  because 
both  the  State  of  Tennessee  and 
Memphis-Shelby  County  have 
administered  minor  source  operating 
permit  programs  for  a  number  of  years. 
However,  EPA  will  monitor  the 
implementation  of  the  FESOP  and 
FELOP  programs  to  ensure  that 
adequate  resources  are  in  fact  available. 

EPA  also  believes  that  the  Tennessee 
and  Memphis-Shelby  County  programs 
provide  for  an  expeditious  schedule 
which  assures  compliance  with  section 
112  requirements.  These  programs  will 
be  used  to  allow  a  source  to  establish  a 
voluntary  limit  on  potential  to  emit  to 
avoid  being  subject  to  a  CAA 
requirement  applicable  on  a  particular 
date.  Nothing  in  the  Tennessee  or 
Memphis-Shelby  County  programs 
would  allow  a  source  to  avoid  or  delay 
compliance  with  a  CAA  requirement 
applicable  on  a  particular  date.  In 
addition,  nothing  in  the  Tennessee  or 
Memphis-Shelby  County  program 
would  allow  a  source  to  avoid  or  delay 
compUance  with  a  CAA  requirement  if 
it  faOs  to  obtain  an  appropriate 
Federally  recognized  limit  by  the 
relevant  deadline.  Finally,  D'A  believes 
it  is  consistent  with  the  intent  of  section 
1 12  of  the  Act  for  States  to  provide  a 
mechanism  through  which  a  source  may 


UMI 
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avoid  classification  as  a  major  source  by 
obtaining  a  Federally  recognized  limit 
on  its  potential  to  emit  HAPs.  EPA  has 
long  recognized  as  valid,  permit 
programs  which  limit  potential  to  emit 
for  criteria  pollutants  as  a  means  for 
avoiding  major  source  requirements 
under  the  Act.  The  portion  of  this 
approval  which  extends  Federal 
recognition  to  permits  containing  limits 
on  potential  to  emit  for  HAPs  merely 
appUes  the  same  principles  to  another 
set  of  pollutants  and  regulatory 
requirements  under  the  Act. 

EPA  has  reviewed  this  SIP  revision 
and  determined  that  the  criteria  for 
approval  as  provided  in  the  June  28, 
1989,  Federal  Register  notice  (54  FR 
27282)  and  in  section  112(1)(5)  of  the 
Act  have  been  satisfied. 

B.  Eligibility  for  Previously  Issued 
Permits 

EUgibihty  for  Federally  enforceable 
permits  extends  not  only  to  permits 
issued  after  the  effective  date  of  this 
rule,  but  also  to  permits  issued  under 
the  State's  and  the  County's  existing 
rules  prior  to  the  effective  date  of 
today's  rulemaking.  If  the  State  and 
County  followed  their  own  regulations, 
then  each  agency  issued  a  permit  that 
estabUshed  a  Federally  recognized 
permit  condition  that  was  subject  to 
public  and  EPA  review.  Therefore,  EPA 
v\rill  consider  all  such  operating  permits 
Federally  enforceable  upon  the  effective 
date  of  this  action  provided  that  any 
permits  that  the  State  wishes  to  make 
Federally  enforceable  are  made 
available  to  EPA  and  are  supported  by 
documentation  that  the  procedures 
approved  today  have  been  followed. 
EPA  may  review  any  such  permits  to 
ensure  their  conformity  with  the 
program  requirements. 

m.  Final  Action 

In  this  action,  EPA  is  approving 
Tennessee's  FESOP  program  and 
Memphis-Shelby  County's  FELOP 
program.  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amenchnent  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
docimient  in  this  Federal  Register 
pubUcation,  EPA  is  proposing  to 
approve  the  SIP  revisions  should 
adverse  or  critical  comments  be  filed. 
This  action  will  be  effective  April  14, 
1997  imless,  by  March  17, 1997,  adverse 
or  critical  comments  are  received.  If 
EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  pubhshing  a 
subsequent  docimient  that  will 
vdthdraw  the  final  action.  All  pubUc 
comments  received  will  then  be 


addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a- 
pr^osedrule. 

tFA  will  not  institute  a  second 
conunent  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  April  14, 1997. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989,  (54  FR 
2214-2225),  as  revised  by  the  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  Nothing  in  this  action  shall 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
futiire  request  for  a  revision  of  any  SIP. 
Each  request  for  revision  of  the  SIP  shall 
be  considered  separately  in  Ught  of 
specific  technical,  economic,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

IV.  Administrative  Requirements 

A.  Clean  Air  Act  as  Amended  in  1990 

EPA  has  reviewed  the  requests  for 
revision  of  the  Federally-approved 
Teimessee  SIP  described  in  this  notice 
to  ensiire  conformance  with  the 
provisions  of  the  Clean  Air  Act  as 
amended  in  1990.  EPA  has  determined 
that  this  action  conforms  with  those 
requirements. 


B.  Petition  for  Review 

Under  section  307(b)(1)  of  the  CAA, 
42  U.S.C.  7607  (b)(1),  peUtions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  14, 1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postptone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(h)(2).) 

C.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866 
review. 

D.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 


a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  vtrill  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  approval  of  Federal  SIP  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)  and  7410(R). 

£.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  s^ections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995,  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  milUon 
or  more  to  the  private  sector,  or  to  State, 
local,  or  tribal  governments  in  the 
aggregate. 

Through  submission  of  this  state 
implementation  plan  or  plan  revision, 
the  State  has  elected  to  adopt  the 
program  provided  for  under  section 
112(1)  of  the  Clean  Air  Act.  These  rules 
may  bind  the  State  government  to 
perform  certain  actions  and  also  require 
the  private  sector  to  perform  certain 
duties.  To  the  extent  that  the  rules  being 
approved  by  this  action  would  impose 
no  new  requirements,  such  sources  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  the  State 
government,  or  to  the  private  sector, 
result  horn  this  action.  EPA  has  also 
determined  that  this  final  action  does 
not  include  a  mandate  that  may  result 
in  estimated  costs  of  $100  million  or 
more  to  the  State  government  in  the 
aggregate  or  to  the  private  sector. 
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F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996 

Under  5  U.S.C.  801(a)(1)(A)  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Lead,  Nitrogen  dioxide, 
bitergovemmental  relations.  Particulate 
matter.  Ozone,  Sulfur  oxides. 

Dated:  December  16. 1996. 
A.  Stanley  Meibuif , 

Acting  Regional  Administrator 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(145)  to  read  as 
follows: 

152.2220    Identification  of  plan. 


(c)*  *  * 

(145)  Revisions  to  Division  Rule 
1200— Stationary  Sources — General 
Requirements,  submitted  by  the 
Tennessee  Department  of 
Environmental  Protection  on  May  3, 
1995. 

(i)  bicorporation  by  reference. 

(A)  Division  of  Air  Pollution  Control 
Rule  1200-3-9-.02(ll)(a),  effective 
September  21, 1994. 

(B)  Memphis  City  Code  Section  16- 
77,  reference  1200-3-»-.02(ll)(a). 
effective  October  28, 1994. 

(ii)  Other  materials.  None. 
[FR  Doc.  97-3577  Filed  2-12-97;  8:45  am] 
■UMQ  COM  «W-«0-P 


40CFRPart58 
[FRL-6683-4] 

Modification  of  the  Ozone  Monitoring 
Season;  Aiat>ama,  Georgia,  and 
Mississippi 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  Previously,  the  ozone 
monitoring  season  in  Region  4  was 
twelve  months  in  Florida;  March — 
November  in  Georgia.  Alabama,  and 
Mississippi;  and  April — October  in 
North  Carolina,  South  Carolina, 
Tennessee,  and  Kentucky.  Based  on 
review  of  ozone  monitoring  data.  Region 
4  has  determined  that  the  appropriate 
ozone  monitoring  ozone  season  should 
be  April  1-October  31  for  all  Region  4 
states  except  Florida.  Florida  will 
continue  to  have  a  twelve  month 
monitoring  season. 
EFFECTIVE  DATE:  March  17, 1997. 
ADDRESSES:  Copies  of  documents 
concerning  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hoiu^ 
before  the  visiting  day. 

The  Region  4  office  may  have 
additional  background  documents  not 
available  at  the  other  locations. 
Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  100 
Alabama  Street.  SW,  Atlanta.  Georgia 
30303.  Dick  Schutt,  (404)  562-9033. 
Alabama  Department  of  Environmental 
Management,  1751  Congressman  W. 
L.  Dickinson  Drive,  Montgomery, 
Alabama  36109.  (334)  271-7861. 
Air  Protection  Branch.  Environmental 
Protection  Division.  Georgia 
Department  of  Natural  Resources. 
4244  hitemational  Parkway,  Suite 
120.  Atlanta,  Georgia  30354.  (404) 
363-7000. 
Air  Division,  Office  of  Pollution 
Control,  Mississippi  E)epartment  of 
Environmental  Quality,  P.O.  Box 
10385,  Jackson,  Mississippi,  39289- 
0385.  (601)  961-5171. 
Bureau  of  Environmental  Health, 
Jefferson  County  Department  of 
Health.  P.O.  Box  2648,  Birmingham, 
Alabama  35202.  (205)  930-1225. 
The  City  of  Huntsville,  Department  of 
Natural  Resources  &  Environmental 
Management,  305  Chiuch  Street, 
Huntsville,  Alabama  35801.  (205) 
535-4206. 
FOR  FURTHER  INFORMATION  CONTACT:  Dick 
Schutt  at  404/562-9033. 


SUPPLEMENTARY  INFORMATION:  40  CFR 

58.13(a)(3)  provides  that  ambient  air 
quality  data  must  be  collected  except 
periods  or  seasons  exempted  by  the 
Regional  Administrator.  EPA  Region  4 
has  analyzed  ozone  monitoring  data  for 
all  of  the  Region  4  states  except  Florida 
diuing  the  years  1991-1995.  Air 
monitoring  stations  in  the  seven  states 
recorded  ozone  values  at  or  above  .100 
ppm  on  only  three  days  between 
November  1-April  14.  Based  on  this 
data,  the  EPA  has  determined  that  the 
appropriate  ozone  monitoring  season 
should  be  April  1-October  31  for  all 
Region  4  states  except  Florida.  Florida 
will  continue  to  have  a  twelve  month 
monitoring  season. 

Therefore,  pursuant  to  40  CFR 
58.13(a)(3),  by  letter  dated  September  5, 
1996,  from  John  H.  Hankinson,  EPA 
Region  4  Administrator,  the  EPA 
changed  the  Alabama,  Georgia,  and 
Mississippi  ozone  monitoring  season  to 
be  April  1-October  31. 

The  ozone  monitoring  season  for 
Region  4  states  will  be  re-evaluated 
when  the  national  ambient  air  quaUty 
standard  for  ozone  is  revised.  The  ozone 
monitoring  season  will  be  revised,  if 
necessary  at  that  time. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediu-es  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fit)m  E.0. 12866 
review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare  ' 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  EPA  certifies  that  this 
rule  will  not  have  an  impact  on  any 
number  of  small  entities. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  (CAA),  42  U.S.C.  7607(b)(1), 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  14, 1997.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
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for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C. 
7607(b)(2).) 

Under  5  U.S.C.  801(a)(1)(A)  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  pubUcation  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  <tf  Subjects  in  40  CFR  Part  58 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations. 

Dated:  January  21, 1997. 
A.  Stanley  Meibui<g, 
Acting  Regional  Administrator. 

Part  58  of  chapter  1,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows. 


PART  58-{AMENDED] 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Anthority:  42  U.S.C.  7410,  7601(a).  7613. 
7619. 

Appendix  D — [Amended] 

2.  In  Appendix  D,  the  table  in  section 
2.5  is  amended  by  revisinglhe  entries 
for  Alabama,  Georgia,  and  Mississippi  to 
read  as  follows: 

Appendix  D — Network  Design  for 
State  and  Local  Air  Stations  (SLAMS), 
National  Air  Monitoring  Stations 
(NAMS),  and  Photochemical 
Assessment  Monitoring  Stations 
(PAMS). 
*        •        •        •        * 

2.5*   *   • 

Ozone  Monitoring  Season  by 
State 


Begin 
month 


End 
montfi 


Alabama _ Apr 

•  •             • 
Georgia Apr 

•  •  • 

Mississippi Apr . 


Oct 


Oct 


OCL 


(PR  Doc.  97-3520  Filed  2-12-97;  8:45  am] 
■NJJNQCOOEi 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart20 
BIN  1018-A0«9 

Migratory  Bird  Hunting;  Late  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds; 
Supplemental 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  Rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(hereinafter  Service)  is  supplementing 
the  rule  prescribing  the  late  open 
season,  hunting  hours,  hunting  areas, 
and  daily  bag  and  possession  limits  for 
general  waterfowl  seasons  in  South 
£>akota  that  appeared  in  the  Federal 
Register  on  September  27, 1996  (61  FR 
50738). 

DATE:  Effective  on  February  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
R.  Schmidt,  Chief,  Office  of  Migratory 
Bird  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  ms  634— ARLSQ,  1849  C  Street, 
NW.,  Washington,  DC  20240,  (703)  358- 
1714. 

SUPPLEMENTARY  INFORMATION:  hi  the 
September  27, 1996,  Federal  Register 

(61  FR  50738).  the  Service  pubUshed  a 
final  rule  prescribing  the  late  open 
season,  hunting  hours,  hunting  areas, 
and  daily  bag  and  possession  limits  for 
general  waterfowl  seasons  and  certain 
other  migratory  bird  seasons  in  the 
conterminous  United  States.  Public 
comment  was  received  on  the  proposed 
rules  for  the  seasons  and  limits 
contemplated  herein.  These  comments 
were  addressed  in  the  Federal  Registers 
dated  August  29, 1996,  (61  FR  45836) 
and  September  26. 1996  (61  FR  50662). 
This  supplement  involves  no  change  in 
substance  in  the  contents  of  the  prior 
proposed  and  final  rules.  In  the  case  of 
South  Dakota,  the  State  has  elected  to 
select  the  remaining  allowable  hunt 
days  permitted  under  the  existing 
frameworks  for  snow  geese. 

Dated:  February  3, 1997 

^leorge  T.  Fnuiq>ton,  Jr. 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

PART20-{AII«ENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 
B,  Part  20,  subpart  K  is  amended  as 
follows: 

1.  The  authorit}'  citation  for  Part  20 
continues  to  read  as  follows: 


AUTHOWTY:  16  U.S.C.  703-712;  and  16 
U.S.C  742  B-j. 

§20.105    [Amended] 

2.  In  Section  20.105,  paragraph  (e)  is 
amended  by  revising  the  Season  Dates 
for  South  Dakota,  subheading  Light 
Geese,  to  read  "Sept.  28-Dec.  22  &  Feb. 
18-Mar.  10." 

(FR  Doc.  97-3657  Filed  2-12-97;  8:45  am] 
BNJJNQ  CODE  431 0-aa-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  217  and  222 

[Docket  No.  960730211-7020-02;  I  J). 
072296B] 

RIN0648-AJ03 

North  AUantic  Right  Whale  Protection 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  final  rule. 

SUMMARY:  Disturbance  is  identified  in 
the  Final  Recovery  Plan  for  the  Northern 
Right  Whale  (Recovery  Plan)  as  among 
the  principal  human-induced  factors 
impeding  recovery  of  the  northern  right 
whale  [Eubalaena  glacialis)  (NMFS, 
1991).  NMFS  is  issuing  this  interim 
final  rule  to  restrict  approaches  within 
500  yards  (460  m)  of  a  right  whale, 
whether  by  vessel,  aircraft  or  other 
means,  in  an  attempt  to  reduce  the 
current  level  of  disturbance  and  the 
potential  for  vessel  interaction  and 
injury.  This  rule  requires  right  whale 
avoidance  measures  if  a  vessel  or 
aircraft  is  within  the  500-yard  (460  m) 
restricted  area.  Generally,  vessels  are 
required  to  immediately  depart  from  the 
area  at  a  slow,  safe  speed  in  a  direction 
away  from  the  whale.  Exceptions  are 
provided  for  emergency  situations, 
where  certain  authorizations  are 
provided  for  aircraft  operations  (unless 
the  aircraft  is  conducting  whale  watch 
activities),  for  certain  right  whale 
disentanglemenl/rescue  e^orts  and 
investigations,  and  for  a  vessel  restricted 
in  its  ability  io  maneuver  and  unable  to 
comply  with  the  right  whale  avoidance 
measures. 

EFFECTIVE  DATE:  March  17. 1997.     . 
FOR  FURTHER  INFORMATION  CONTACT: 
Margot  Bohan,  NMFS/FPR.  301-713- 
2322;  Doug  Beach.  NMFS/Northeast 
Regional  Office,  508-281-9254;  or 
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Kalhy  Wang,  NMFS/Southeast  Regional 
Office.  813-570-5312. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  northern  right  whale  is 
recognized  as  the  world's  most 
endangered  large  whale  species.  Recent 
mortalities  off  the  Atlantic  coast  of  the 
United  States  have  caused  escalating 
"Concern  for  the  western  North  Atlantic 
population,  especially  with  regard  to  the 
population's  vulnerability  to  human 
interaction. 

The  preamble  to  the  proposed  rule 
discussed  the  critically  endangered 
status  of  the  western  North  Atlantic 
population  of  the  northern  right  whale 
(right  whale],  the  distribution  pattern  of 
these  whales  near  the  east  coast  of  the 
United  States,  and  the  existence  of 
vessel  and  related  human  activities  in 
these  areas  that  pose  a  significant  risk  to 
right  whales.  In  particular,  where 
human  activities  coincide  with  the 
distribution  of  right  whales  off  the  coast 
of  the  United  States,  such  as  vessel 
traffic,  there  is  the  potential  that  right 
whales  may  be  disturbed  or  have  their 
behavior  altered,  conceivably  being 
injured  or  killed  as  a  result.  (For  a  more 
complete  discussion  of  these  issues,  see 
the  preamble  to  the  proposed  rule  (61 
FR  41116,  August  7. 1996)  and  the 
environmental  assessment). 

Since  the  proposed  rule  was  issued, 
additional  information  has  become 
available  concerning  the  right  whale 
population.  Another  right  whale 
mortality  was  observed  in  early  January 
1997.  A  neonatal  male  calf  was  found' 
stranded  on  Flagler  Beach,  FL;  reports 
from  a  preliminary  examination  suggest 
that  the  whale  may  have  died  from  birth 
trauma  or  other  natural  causes.  Thus, 
since  1995,  there  have  been  14,  possibly 
15,  known  serious  injuries  and/or 
mortalities  of  right  whales  off  the 
Atlantic  coast  (5  due  to  entanglement,  3 
due  to  ship  strikes,  5  due  to  unknown 
or  natural  causes,  and  1  death  in  1996 
due  to  ship  strike  of  a  whale  injured  by 
an  entanglement  in  1995).  Furthermore, 
in  early  1996,  an  increase  in  estimated 
mortalities  was  reported  for  the  years 
1994  and  1995.  However,  a  preliminary 
analysis  of  right  whale  photo- 
identiHcation  data  suggests  that  total 
right  whale  mortality  cannot  be 
estimated  reliably  because  of  a  shift  in 
photo-identification  sighting  efforts 
(Hain,  et  al.,  1996  (in  draft)).  Significant 
uncertainties  remain  concerning  the 
current  population  status  and  trends. 
Regardless  of  the  uncertainties,  the 
precarious  state  of  the  right  whale 
population  strongly  suggests  that  human 
activity,  which  results  in  disturbance, 


and,  thus,  an  increased  potential  for 
injury  and  mortality,  may  have  a  greater 
impact  on  population  growth  rates  and 
trends  relative  to  other  whale  species. 

This  rule  is  issued  as  an  interim  final 
rule  to  allow  NMFS  and  state  coastal 
management  agencies  to  consider  more 
fully  whether  this  rule  will  affect 
approved  Coastal  Zone  Management 
Programs  in  states  along  the  east  coast. 
NMFS  determined  that  the  proposed 
rule,  if  implemented  would  be 
consistent  to  the  maximum  extent 
practicable  with  federally-approved 
coastal  zone  management  programs, 
pursuant  to  the  Coastal  Zone 
Management  Act  of  1972,  as  amended, 
16  U.S.C.  1451  et  seq.,  but  through  an 
oversight,  the  proposed  rule  was  never 
sent  to  the  responsible  state  agencies  for 
review.  NMFS  has  issued  a  similar 
determination  with  respect  to  this 
interim  final  rule  and  has  requested  the 
responsible  state  agencies  to  expedite 
their  review. 

In  addition,  other  agencies  have 
objected  to  the  issuance  of  any 
regulatory  definition  for  the  "territorial 
sea,"  as  this  term  is  used  under  the 
Endangered  Species  Act  (ESA)  and 
associated  regulations.  NMFS  is  not 
issuing  such  a  definition  in  this  interim 
final  rule  in  order  to  have  additional 
time  to  consult  with  other  Federal 
agencies;  this  issue  will  be  resolved 
prior  to  issuing  a  final  rule. 

The  authority  for  the  interim  final 
regulation  restricting  approaches  to 
right  whales  is  pursuant  to  both  the  ESA 
and  the  Marine  Mammal  Protection  Act 
(MMPA),  as  was  proposed.  NMFS  has 
concluded  that  this  regulation  is  an 
appropriate  mechanism  to  carry  out  the 
purposes  of  the  MMPA.  Likewise,  the 
rule  is  an  appropriate  mechanism  to 
promote  conservation,  to  implement 
recovery  measures,  and  to  enhance 
enforcement  under  the  ESA.  Section 
ll(i)  of  the  ESA  provides  the  Secretary 
of  Commerce  with  broad  rulemaking 
authority  to  enforce  the  provisions  of 
the  ESA.  For  example,  given  the 
potential  that  close  approaches  to  right 
whales  could  harm,  harass,  injure  or 
otherwise  "take"  a  right  whale,  this 
interim  final  rule  is  issued  to  more  fully 
implement  the  protections  established 
under  section  9(a)  of  the  ESA.  In 
addition,  NMFS  is  required  to  develop 
and  implement  recovery  plans  under 
section  4(f)  of  the  ESA  and  the  Recovery 
Plan  notes  that  disturbance  and  vessel 
interactions  should  be  reduced.  Lastly, 
all  Federal  agencies  have  an  obligation 
under  ESA  section  7(a)(1)  to  use  their 
authorities  to  further  the  purposes  of  the 
ESA  to  conserve  species. 


Changes  From  the  Proposed  Rule 

On  August  7, 1996.  NMFS  published 
a  proposed  rule  to  prohibit  all 
approaches  within  500  yards  (460  m)  of 
a  right  whale,  whether  by  vessel,  aircraft 
or  other  means.  NMFS  also  proposed  to 
restrict  head-on  approaches,  to  prohibit 
any  vessel  maneuver  that  would 
intercept  a  right  whale,  and  to  require 
right  whale  avoidance  measures  under 
specified  circumstances.  Exceptions 
were  proposed  for  emergency  situations 
and  where  certain  authorizations  were 
provided. 

This  interim  final  rule  differs  from  the 
proposed  rule  in  several  important 
respects,  and  modifications  were  made 
for  various  reasons  discussed  below. 
First.  NMFS  endeavored  to  simplify  and 
clarify  the  regulatory  language  of  the 
rule.  Second,  changes  were  made  to 
enhance  the  enforceability  of  the  rule. 
Third,  changes  were  made  in  response 
to  comments  received  during  the  90-day 
comment  period  for  the  proposed  rule. 
Changes  to  the  proposed  rule. include 
the  following: 

Definitions 

The  definition  of  "right  whale"  is 
added  to  the  definitions  section  in  50 
CFR  part  217.  instead  of  50  CFR  part 
222.  The  substance  and  applicability  of 
the  definition  is  unchanged. 

The  interim  final  rule  also  adds  a 
definition  for  "vessel  restricted  in  her 
ability  to  maneuver"  that  refers  to  the 
definition  in  Rule  3  of  the  Inland 
Navigation  Rules  (33  U.S.C.  2003).  A 
similar  definition  is  used  in  the 
COLREGS  Rule  3  (See  33  CFR  Part  81 
App.  A.  Part  A.  Rule  3). 

Head-on  Approaches 

The  proposed  rule  would  have 
prohibited  a  vessel  from  approaching  a 
right  whale  head-on  from  any  distance 
once  the  right  whale  was  observed  or 
should  have  been  observed  by  a  vessel 
operator  using  due  diligence  and  once 
there  had  been  time  to  alter  the  heading 
of  the  vessel.  The  interim  final  rule  does 
not  include  this  prohibition.  NMFS 
concluded  that  this  prohibition  would 
be  very  difficult  to  enforce  and  that  the 
general  restrictions  on  approaches 
within  500  yards  (460  m)  of  a  right 
whale  should  provide  adequate 
protection.  Nevertheless,  while  not 
required  by  regulation,  NMFS  continues 
to  encourage  vessel  operators  to  avoid 
head-on  approaches  of  right  whales  (see 
Right  Whale  Avoidance  Guidance  in  the 
Summary  of  Protective  Measures  for 
details). 

Interception 

The  proposed  rule  would  have 
prohibited  a  vessel  from  turning. 
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positioning,  or  maneuvering  in  a 
manner  to  intercept  a  right  whale.  The 
interim  final  rule  does  not  contain  this 
language  but  maintains  the  general 
requirement  by  prohibiting  any 
approach  "by  interception."  This 
stylistic  change  reflects  the  fact  that 
actions  designed  to  intercept  a  right 
whale  constitute  a  form  of  approach. 
This  interpretation  is  consistent  with 
the  view  currently  taken  by  NMFS  in 
implementing  the  approach  restrictions 
governing  humpback  whales  in  the 
Hawaiian  islands. 

At  this  time,  NMFS  is  not  defining  the 
term  "interception."  With  this 
prohibition,  however,  NMFS  intends  to 
prohibit  positioning  or  maneuvering 
that  is  calculated  to  bring  a  vessel  or 
aircraft  within  500  yards  (460  m)  of  a 
right  whale. 

Right  Whale  Avoidance  Measures 

The  proposed  rule  contained  a 
detailed  list  of  right  whale  avoidance 
measures  in  its  regulatory  requirements. 
Right  whale  avoidance  measures  were 
described,  generally,  as  actions 
necessary  to  avoid  takings  prohibited 
under  the  MMPA  or  the  ESA  and 
actions  necessary  to  comply  with 
instructions  from  NMFS,  the  U.S.  Coast 
Guard  and  other  agencies  concerning 
the  avoidance  of  right  whales.  If  a 
person,  aircraft,  vessel  or  other  object 
were  to  come  within  500  yards  (460  m) 
of  a  right  whale,  right  whale  avoidance 
measures  were  to  be  followed  to 
increase  the  person  or  object's  distance 
from  the  whale.  The  proposed  rule  als6 
provided  specific  guidance  concerning 
how  to  increase  one's  distance  from  a 
right  whale:  (1)  Sudden  changes  in 
operation  were  to  be  avoided  unless 
necessary  to  avoid  striking  or  injuring  a 
right  whale  or  for  safe  vessel  or  aircraft 
operation,  (2)  if  one  were  already 
moving  away  from  a  right  whale, 
approximately  the  same  speed  and 
direction  should  be  maintained,  (3)  if 
one  was  moving  toward  a  right  whale, 
expeditious  efforts  should  te  made  to 
reduce  speed  and  to  change  direction 
away  from  the  whale,  (4)  if  one  is 
approached  by  a  whale,  the  person  or 
object  should  move  slowly  but 
deliberately  and  steadily  away  from  the 
whale.  These  requirements  were  not 
applicable  under  certain  circumstances 
such  as  when  a  vessel  was  not 
underway  or  was  restricted  in  its  ability 
to  maneuver. 

Though  still  in  the  interim  final  rule, 
these  avoidance  measures  have  been 
scaled  back  significantly.  NMFS  has 
decided  that  more  concise  avoidance 
measures  will  enhance  enforceability 
and  will  allow  the  use  of  avoidance 
measures  that  are  appropriate,  given  the 


unique  circumstances  of  any  situation 
that  is  encountered. 

Specifically,  this  interim  final  rule 
removes  the  general  description  of  right 
whale  avoidance  measures  as  written  in 
the  proposed  rule.  NMFS  has  concluded 
that  there  is  no  need  to  repeat  the 
statutory  prohibition  on  taking  pursuant 
to  the  ESA  and  MMPA.  hi  addition, 
NMFS  removed  the  regulatory 
requirement,  as  written  in  the  proposed 
rule,  for  compliance  with  instructions 
from  NMFS,  the  U.S.  Coast  Guard  and 
other  agencies,  although  that 
information  may  be  relevant  in 
assessing  the  seriousness  of  a  violation. 

Furthermore,  NMFS  has  excluded 
from  this  rule  specific  regulatory 
requirements  concerning  the  steps  to  be 
taken  to  increase  one's  distance  from  a 
right  whale.  Instead  of  the  detailed 
instructions  provided  in  the  proposed 
regulations,  the  interim  final  regulations 
simply  require  that,  if  within  500  yards 
(460  m)  of  a  right  whale:  (l)  Vessels  that 
are  underway  must  steer  a  course  away 
from  the  right  whale  and  immediately 
leave  the  area  at  a  slow  safe  speed;  and 
(2)  aircraft  must  take  a  course  away  from 
the  right  whale  and  immediately  leave 
the  area  at  a  constant  airspeed. 

Notwithstanding  these  modifications, 
NMFS  wishes  to  provide  guidance  that 
will  assist  individuals  who  find 
themselves  within  500  yards  (460  m)  of 
a  right  whale.  To  that  end.  NMFS  is 
providing  Right  Whale  Avoidance 
Guidance  (see  Summary  of  Protective 
Measures).  This  guidance  embraces 
many  of  the  avoidance  measures  set 
forth  in  the  proposed  rule. 

General  Exceptions 

Exceptions  to  the  approach 
restrictions  and  the  avoidance  measures 
were  listed  separately  from  the  more 
limited  exceptions  applicable  only  lo 
the  avoidance  measures  in  the  proposed 
regulations.  This  interim  final  rule 
groups  all  exceptions  together.  In 
addition,  the  interim  final  rule  states 
clearly  that  a  person  claiming  the 
benefit  of  any  exception  has  the  burden 
of  proving  that  the  exception  is 
applicable. 

Aircraft.  The  proposed  rule  would 
have  prohibited  approaches  by  aircraft 
within  1500  feet  (460  m)  of  a  right 
whale,  regardless  of  whether  the  aircraft 
was  involved  in  whale  watching 
activities.  NMFS  has  substantially 
modified  this  provision  in  order  to  limit 
the  restrictions  to  aircraft-related 
activities  of  greatest  concern^  As 
modified,  a  broad  exception  is  provided 
to  the  approach  restrictions  and 
avoidance  measures  so  that  these 
provisions  only  apply  to  aircraft  that  are 
conducting  whale  watching  activities. 


Vessels  at  anchor  or  mooring.  The 
proposed  rule  included  an  exception 
from  the  requirement  to  undertake  right 
whale  avoidance  measures  for  vessels 
that  are  not  underway.  The  interim  final 
rule  maintains  this  requirement,  but  in 
a  styUstically  different  manner.  In  the 
interim  final  rule,  the  exception  is 
removed,  but  the  avoidance  measures 
are  modified  to  apply  only  to  vessels 
that  are  "underway."  As  with  the 
proposed  rule,  the  term  underway  is 
defined  to  mean  vessels  not  at  anchor, 
made  fast  to  the  shore,  or  aground. 

Right  whale  investigation  or  rescue 
efforts.  This  interim  final  rule  provides 
an  exception  to  the  approach 
prohibitions  and  avoidance  measures  in 
a  situation  when  a  person  is 
approaching  to  investigate  a  right  whale 
entanglement  or  injury,  or  to  assist  in 
the  disentanglement  or  rescue  of  a  right 
whale;  however,  permission  must  be 
received  from  NMFS  or  a  NMFS 
designee  prior  to  the  approach.  The 
proposed  rule  did  not  include  a  similar 
exception;  this  addition  in  the  interim 
final  rule  is  in  response  to  several 
commenters'  requests. 

Emergency  situations.  Both  the 
proposed  and  interim  final  rules  include 
an  exception  for  emergency  situations. 
The  language  of  this  exception  is 
changed  somewhat  from  the  proposed 
rule.  In  addition,  the  recommendation 
within  the  regulatory  text  to  contact,  if 
possible,  NMFS,  the  U.S.  Coast  Guard, 
local  port  authority,  or  local  law 
enforcement  officials  is  removed  in  the 
interim  final  rule,  although  such  action 
may  help  establish  that  the  exception  is 
applicable  in  a  particular  situation. 

Responses  to  Comments  on  the 
Proposed  Rulemaking 

Fifteen  commenters  responded  to  the 
proposed  rule's  request  for  comments; 
all  submissions  were  considered  in  the 
preparation  of  this  interim  final  rule. 
Responses  to  comments  addressing 
significant  issues  and  requiring  a  reply 
are  summarized  below: 

Comment  1:  Usage  of  the  term 
"disturbance"  in  this  rule.  One 
commenter  recommended  that  NMFS 
avoid  equating  the  disturbance  of 
marine  mammals  with  "harassment," 
explaining  that  the  parallel  is  purely 
speculative. 

flesponse;  The  1994  amendments  to 
the  MMPA  included  the  following 
definition: 

(18)(A)  The  term  "harassment"  means  any 
act  of  pursuit,  torment,  or  annoyance 
which — (i)  has  the  potential  to  injure  a 
marine  mammal  or  marine  mammal  stock  in 
the  wild;  or  (ii)  has  the  potential  to  disturb 
a  marine  mammal  or  marine  mammal  stock 
in  the  wild  by  causing  the  disruption  of 
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behavioral  patterns,  includiog.  but  not 
limited  to,  migration,  breathing,  nursing, 
feeding  or  sheltering. 

Based  on  the  best  available 
information,  NMFS  has  determined  that, 
in  general,  close  approaches  to  right 
whales  by  vessels,  aircraft  and  other 
means  have  the  potential  to  disturb  or 
injure  these  animals.  (For  further 
information  concerning  disturbance,  see 
also  the  response  to  Comment  2  below.) 
NMFS  also  recognizes  that  not  every 
approach  within  500  yards  (460  m)  of  a 
right  whale  necessarily  results  in 
harassment.  Nonetheless,  because  of  the 
precarious  status  of  this  species,  NMFS 
has  concluded  that  a  general  restriction 
on  these  types  of  approaches  is  justiHed. 

Comment  2:  The  size  of  the  buffer 
zone.  Three  commenters  remarked  on 
the  lack  of  sufficient  data  to  support  a 
500  yard  (460  m)  protection  zone  and 
demonstrate  that  it  is  an  appropriate 
distance  to  protect  right  whales  from 
behavioral  disturbance.  One  of  these 
commenters  cited  ESA  section  4,  which 
requires  the  publication  of  a  summary  of 
the  data  on  which  a  regulation  is  based, 
showing  the  relationship  of  such  data  to 
the  proposed/final  regulation.  The  same 
commenter  explained  that  500  yard  (460 
m)  zone  is  not  correlated  to  the 
observational  capabilities  of  ship 
operators  or  the  operational  capabilities 
of  their  vessels.  Additional  study  to 
determine  the  appropriate  distance  was 
recommended.  Implementation  of  other 
measures  in  conjunction  with  the 
approach  restriction  was  also 
recommended. 

In  favor  of  the  proposed  rule,  a  fourth 
commenter  stated  that  although  500 
yards  (460  m)  may  be  a  greater  distance 
than  necessary  and  may  be  difficult  to 
accurately  measure,  it  will  prevent 
intentional  close  approach  by  vessels  if 
it  is  enforced.  Another  commenter 
e.xplained  that  the  500  yard  (460  m) 
approach  prohibition  makes  the ' 
protection  of  right  whales  in  Federal 
waters  consistent  with  that  provided  in 
Massachusetts  State  waters,  where  such 
a  prohibition  already  exists;  it  is  an 
important  step  in  providing  basic 
protection. 

Response:  NMFS  has  determined  that 
a  500  yard  (460  m)  buffer  zone  is 
appropriate.  The  Recovery  Team 
concluded  that  observers  (lookouts) 
with  knowledge  or  training  should  be 
able  to  distinguish  right  whales  from 
other  whale  sp>ecies  at  this  distance. 
NMFS  has  determined  that  such  a  buffer 
will  allow  people  to  observe  right 
whales  (and  other  large  whales  if  they 
are  unable  to  identify  the  species  with 
certainty)  while  providing  a  measure  of 
protection  and  safety  for  these  animals 
consistent  with  sound  management 


practices.  NMFS  recognizes  operational 
limitations,  such  as  difficulties  in 
establishing  distances  at  sea  in  an 
enforcement  action,  that  may  reduce  the 
actual  zone  of  protection.  NMFS  also 
notes  that  such  an  approach  is 
consistent  with  Massachusetts' 
regulations. 

As  indicated  in  the  preamble  to  the 
proposed  rule,  right  whales  are 
vulnerable  to  disturbance  or  injury  as  a 
result  of  close  approaches  by  vessels  or 
other  means.  Right  whales  are  slow- 
moving.  This  limitation  and  other 
behavioral  characteristics  make  this 
species  particularly  susceptible  to  close 
approaches  by  humans.  Vessel  traffic 
may  subject  whales  to  impacts  ranging 
from  displacing  cow/calf  pairs  from 
nearshore  waters  to  expending 
increased  energy  when  feeding  is 
disrupted  or  migratory  paths  rerouted. 

Furthermore,  as  indicated  in  the 
preamble  to  the  proposed  rule  and 
described  in  more  detail  in  the 
environmental  assessment,  turbulence 
associated  with  vessel  traffic  may 
indirectly  affect  right  whales  by 
breaking  up  the  dense  surface 
zooplankton  patches  in  certain  whale 
feeding  areas.  Right  whale  energetics  are 
such  that  they  are  particularly 
dependent  on  very  dense  zooplankton 
aggregations  for  feeding.  If  copepods  in 
the  caloric-rich,  adult  developmental 
stages  are  not  available  to  right  whales 
in  sufficient  densities,  there  may  be 
insufficient  prey  available  in  the 
remaining  developmental  stages 
(independent  of  abundance)  to  provide 
right  whales  with  the  required  energy 
densities  (as  described  by  Kenney  et  al., 
1986)  to  meet  the  metabolic  and 
reproductive  demands  of  the  right 
whale  population  in  the  western  North 
Atlantic  (Kenney  et  al.,  1986;  Payne  et 
al.,  1990). 

Prey  distribution  ond  density  are 
believed  to  be  among  the  primary 
governing  factors  in  whale  distribution 
and  density  in  an  undisturbed 
ecosystem.  The  presence  of  vessels  in  or 
adjacent  to  areas  occupied  by  whales 
may  cause  a  change  in  whale  behavior, 
such  as  cessation  of  feeding  activity,  for 
the  duration  of  the  human  activity.  Such 
activity  levels  may  cause  the  whales  to 
leave  localized  feeding  areas 
temporarily.  Repeated  disturbance  of 
the  whales  may  result  in  the 
abandonment  of  localized  feeding  areas. 
Any  loss  of  feeding  habitat  or 
interference  with  feeding  activities  may 
affect  the  ability  of  these  whales  to 
obtain  the  full  summer  ration  of  food 
necessary  for  successful  reproduction 
and  overwintering.  The  severity  of  this 
loss  would  depend  on  the  level  of 
interference  with  feeding  activity  or  on 


the  availability  of  alternative  food 
supplies. 

While  the  proposed  rule  recognized 
that  data  and  evidence  of  disturbance  or 
behavioral  changes  induced  by  human 
activity  or  interactions  beyond  100 
yards  (90  m)  was  limited,  NMFS  heA 
considered  the  best  available 
information  on  this  issue.  The  critically 
endangered  status  of  this  species  was 
another  important  consideration  in 
establishing  the  appropriate  size  of  the 
buffer  zone.  Finally,  operational  and 
practical  considerations  also  were 
evaluated,  such  as  the  maximum    , 
distance  at  which  a  right  whale  coulH  be 
identified,  and  difficulties  in  estimating 
distance  at  sea.  Based  on  these 
considerations,  NMFS  has  concluded 
that  the  area  of  protection  around  right 
whales  should  be  maximized  to  avoid 
any  potential  for  disturbance  or 
behavioral  changes  and  to  reduce,  if 
possible,  the  risk  of  collision;  thus,  a 
500  yard  (460  m)  buffer  area  is 
appropriate. 

Comment  3:  Situations  where  the 
identification  of  the  whale  species  is 
uncertain.  Two  commenters  expressed 
notable  support^for  the  implementation 
of  species-specific  protective  measures. 
According  to  these  commenters,  since 
right  whales  make  up  such  a  small 
fraction  of  the  whales  sighted  on  whale 
watches,  it  would  be  an  undue  burden 
on  industry  to  limit  approaches  to  all 
whales  because  of  the  remote  possibility 
that  the  whale  is  a  right  whale. 

Two  other  commenters  expressed 
their  support  for  a  rule  establishing 
comprehensive  protection  for  all  fisted 
whale  species,  rather  than  partial 
protection  on  a  species-by-species  basis. 
They  cited  the  July  22, 1996,  U.S.  Coast 
Guard  Biological  Opinion  as  a  model  of 
■protection  to  follow  and  recommended 
revision  to  the  proposed  nile  to  make  it 
a  generally  applicable  rule  that  could  be 
amended  according  to  whatever  species- 
specific  information  may  be  learned  as 
part  of  the  initiative.  The  rule,  according 
to  these  commenters,  also  should 
establish  the  presumption  that  any 
whale  not  positively  identified  as 
another  whale  species  must  be 
considered  a  northern  right  whale;  the 
fact  that  only  the  northern  right  whale 
is  afforded  a  buffer  zone  presupposes 
that  all  boaters  will  be  able  to  identify 
a  northern  right  whale.  One  of  these  two 
commenters  claimed  that  if  NMFS 
denies  any  listed  whales  the  protection 
of  a  distance  rule,  the  operators  of 
commercial  whale  watching  vessels 
must  be  required  to  obtain  incidental 
take  permits,  pursuant  to  section  10  of 
the  ESA  and  a  small  take  permit, 
pursuant  to  section  101(a)(5)  of  the 
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MMPA  before  being  allowed  to  conduct 
whale  watching. 

Response:  NMFS  recognizes  that 
under  certain  circumstances  regulations 
are  appropriate  to  address  specific  • 
species  in  a  particular  area  or  region. 
Oftentimes,  difiierences  in  species  and 
marine  habitat  merit  differences  in 
regulatory  approach.  This  rule  pertains 
only  to  the  western  North  Atlantic 
population  of  northern  right  whales.  On 
August  3. 1992,  NMFS  published  a 
proposed  rule  of  general  applicability  to 
protect  whales,  dolphins  and  porpoise 
from  activities  associated  with  whale 
watching  and  to  establish  minimum 
approach  distances  (see  57  PR  34101). 
That  proposal  was  withdrawn  in  1993, 
in  piart,  because  it  was  viewed  as  being 
too  broad  in  scope  (see  58  FR  16519, 
March  29, 1993).  At  that  time,  NMFS 
began  an  initiative  to  concentrate  efforts 
regarding  marine  mammal  approach  on 
a  more  species-  and  region-specific 
basis. 

NMFS  recognizes  that  in  some 
situations  it  may  be  difficult  for  a 
person  to  differentiate  between  a  right 
whale  and  another  species  of  large 
whale  at  a  distance  of  500  yards  (460 
m),  although  the  Recovery  Team 
indicated  that  persons  with  knowledge 
or  training  could  identify  right  whales  at 
this  distance.  Thus,  in  order  to  ensure 
compliance  with  the  mandates 
concerning  right  whales  in  this  interim 
final  rule,  a  person  is  advised  to  avoid 
approaches  within  500  yards  (460  m)  of 
any  large  whales  that  cannot  be 
identified  as  to  species  in  waters  along 
the  east  coast  of  the  United  States, 
especially  in  right  whale  high-use  areas 
when  those  whales  are  expected  to  be 
present. 

NMFS  did  not  propose  restrictions  on 
approaches  to  any  species  except  right 
whales.  As  indicated  above,  NMFS 
believes  that  such  restrictions  should  be 
evaluated  on  a  species-  and  region- 
specific  basis,  and  NMFS  has  not 
completed  those  evaluations  at  this 
time. 

With  respect  to  the  need  for  an 
incidental  take  permit  for  approaches  to 
endangered  whales,  NMFS  notes  that 
this  interim  final  rule  does  not  authorize 
any  approach  that  would  constitute  a 
"taking"  under  the  ESA  or  MMPA.  Such 
approaches  are  prohibited  by  statute 
unless  a  permit  or  other  authorization  is 
obtained;  the  fact  that  these  types  of 
approaches  are  not  prohibited  explicitly 
in  this  interim  final  rule  should  not  be 
interpreted  as  any  type  of  authorization 
for  the  taking  of  an  endangered  whale. 
On  the  other  hand,  NMFS  also 
recognizes  that  whether  a  specific 
approach  constitutes  a  "taldng"  and 
thus  would  require  an  incidental  take 


permit  must  be  determined  on  a  case- 
by-case  basis.  NMFS  declines  to  make 
any  determination  concerning  the 
necessity  of  such  a  permit  in  the  context 
of  this  interim  final  rule. 

Comment  4:  Applicability  of  rule  to 
various  approach  activities.  Three 
commenters  recommended  that  a 
provision  be  added  to  the  list  of 
"Exceptions,"  whereupon,  with  proper 
notification  to  either  NMFS  and/or  the 
Coast  Guard,  a  vessel  would  be 
authorized  to  approach  to  within  less 
than  500  yards  (460  m)  for  the  purpose 
of  confirming  a  right  whale 
entanglement,  reporting  the  nature  of  its 
distress,  and/or  awaiting  help.  Concern 
exists  with  regard  to  the  potential  for 
missing  valuable  sightings  of  right 
whale  entanglements  or  distress  because 
of  the  500  yard  (460  m)  distance 
restriction.  One  of  these  commenters 
recommended  that  the  regulations 
include  a  provision  or  be  issued  with  a 
commitment  of  funding  to  ensure  that 
each  right  whale  may  be  approached 
briefly  for  a  health  assessment  and 
photo-identification. 

Response:  NMFS  agrees  with  the 
commenters'  recommendation  to 
include  a  provision  to  allow  vessel 
approaches  within  less  than  500  yards 
(460  m)  in  imminent  circumstances 
regarding  the  whale's  health  and  well- 
being.  The  provision  is  in  place  under 
the  Ust  of  "Exceptions"  (§  222.32(c))  to 
enable  close  approaches  to  investigate  a 
right  whale  entanglement  or  injury,  or  to 
assist  in  the  disentanglement  or  rescue 
of  a  right  whale,  provided  that 
permission  is  received  from  NMFS  or  a 
NMFS  designee  prior  to  the  approach. 
In  response  to  the  comment 
recommending  implementation  of  an 
approach  provision  for  right  whale 
health  assessments  and  photo- 
identification,  researchers  may  apply  for 
a  scientific  research  permit  issued  under 
subpart  C  (Endangered  Fish  or  Wildlife 
Permits)  of  part  222. 

Comment  5:  Deliberate  versus 
unintentional  approaches.  Three 
commenters  recommended  that  the 
rule's  prohibitions  and  mandated 
evasive  maneuvers  should  apply  only  to 
explicit  actions  with  the  delil^rate 
intent  of  approaching  a  right  whale. 
Another  commenter  stated  that  the  rule 
is  overly  broad  in  scope  and  attempts  to 
regulate  many  activities  that  do  not 
threaten  physical  harm  to  right  whales. 
It  should  eliminate  actions  that  have 
little  or  no  potential  to  cause  serious 
injury  or  mortality,  such  as  small  vessel 
activities,  vessels  traveling  at  very  slow 
speeds  and  swimmers.  According  to  this 
commenter,  the  rule  should  limit 
activities  only  diu-ing  the  time  periods 
and  in  the  geographic  areas  where  right 


whales  are  known  to  congregate  and 
where  critical  habitat  is  established,  as 
shown  by  scientific  data.  Two  other 
commenters  recommended  being 
expUcit  if  whale  watching  is  in  fact  the 
focus  of  the  rule;  the  rule  should  be 
revised  to  narrowly  address  these 
activities. 

Response:  Though  some  activities 
present  only  a  limited  potential  to 
disturb  or  injure  right  whales,  NMFS 
believes  that  an  expansive  approach 
prohibition  is  necessary.  This  view  is 
predicated  upon  the  highly  endangered 
status  of  the  species,  and  the  need  to 
minimize  those  risks  associated  with 
any  type  of  approach.  Additionally, 
such  an  approach  is  easier  to 
understand  and  enforce,  thereby 
enhancing  its  overall  effectiveness. 

Given  this  rationale,  the  prohibition 
on  approach  applies  to  both  intentional 
and  unintentional  approaches.  This 
restriction  reflects  the  fact  that  both 
intentional  and  unintentional 
approaches  create  a  risk  of  disturbance 
or  injury.  Additionally,  this  restriction 
is  consistent  with  both  the  MMPA  and 
ESA,  which  prohibit  all  takings, 
including  those  that  are  intentional, 
unintentional,  and  incidental. 

Having  said  this,  NMFS  does  not  wish 
to  extend  this  prohibition  to  activities 
that  clearly  present  little  risk  to  right 
whales.  For  this  reason,  NMFS  has 
modified  the  regulation  as  it  applies  to 
aircraft,  only  prohibiting  approaches  by 
aircraft  conducting  whale  watching 
activities. 

Comment  6:  Vessels  restricted  in  their  . 
ability  to  maneuver  in  certain 
situations— Exceptions  to  the  rule.  Two 
commenters  requested  confirmation  that 
the  proposed  rule  exemption  granted  to 
vessels  restricted  in  their  ability  to 
maneuver  is  applicable  to  their 
situation.  Another  commenter  requested 
special  consideration  for  submerged 
operations  where  a  posted  lookout  is  not 
possible  and  where  there  is  limited  or 
no  ability  for  a  submerged  vessel  to 
detect  the  presence  of  right  whales  and 
to  execute  recommended  evasions  or 
altered  courses.  A  fourth  commenter 
recommended  that  vessels  "in 
extremis,"  as  defined  by  the  Convention 
on  the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972,  be 
added  to  proposed  §  222.32(d)(2). 
Response:  The  interim  final  rule 
recognizes  the  special  ciraunstances 
presented  by  a  vessel  restricted  in  its 
ability  to  maneuver;  right  whale 
avoidance  measures  are  not  required 
under  such  circumstances.  Under  the 
COLREGS  Rule  3  (See  33  CFR  part  81 
App.  A,  Part  A.  Rule  3)  and  Rule  3  of 
the  Inland  Navigation  Rules  (33  U.S.C 
2003)  a  vessel  restricted  in  its  ability  to 
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maneuver  includes,  but  is  not  limited 
to,  a  vessel  engaged  in  dredging,  a  vessel 
engaged  in  submerged  operations,  a 
vessel  engaged  in  launching  or  recovery 
of  aircraft,  a  vessel  engaged  in  a  towing 
operation  that  severely  restricts  the 
towing  vessel  and  the  tow  in  their 
ability  to  deviate  from  their  course,  and 
various  other  types  of  vessels.  NMFS 
interprets  this  definition  to  include  a 
fishing  vessel  engaged  in  haulback 
operations  and  vessels  in  similar 
situations  where  the  vessel  is  unable  or 
severely  limited  in  its  ability  to  comply 
with  right  whale  avoidance  measures. 
To  the  extent  that  the  vessel  is  able  to 
maneuver  in  a  situation  where  it  is 
within  500  yards  (460  m)  of  a  right 
whale,  it  should  undertake  efforts  to 
maximize  its  distance  from  and 
minimize  interactions  with  the  whale. 

In  formulating  this  exception,  NMFS 
recognizes  the  unique,  and  oftentimes 
limiting,  circumstances  facing  vessels 
operating  in  the  Atlantic  and  along  its 
coastline.  Unlike  Hawaii,  where 
humpback  whales  are  generally  found 
nearshore  and  the  humpback  whale 
approach  restrictions  largely  impact 
recreational  vessel  activity,  the  Atlantic 
distribution  of  right  whales  is  more 
variable  and  the  right  whale  approach 
prohibitions  affect  a  multi-use  and 
highly  trafficked  water  body. 

NMFS  also  acknowledges  that  what 
constitutes  a  proper  lookout  depends 
upon  the  prevailing  conditions  and 
circumstances  and  that  submarine 
operations  are  somewhat  unique. 
Maintaining  a  proper  lookout  for  a 
submarine  may  include  the  use  of  sonar 
or  other  available  means  under  the 
circumstances;  NMFS  also  encourages 
communication  efforts  with  submarines 
before  the  submarines  enter  critical 
habitat  or  areas  of  high  use  by  right 
whales  so  that  sighting  information  may 
be  relayed  to  the  operator.  Finally,  with 
respect  to  a  vessel  in  extremis,  NMFS 
has  concluded  that  the  emergency 
exception  is  applicable  because  of  the 
serious  and  imminent  threat  to  the 
vessel  or  person  in  such  a  situation. 

Comment  7:  Appropriate  speed.  One 
commenter  recommended  that  NMFS 
adopt  a  generic  rule  requiring  vessel 
operators  to  adjust  their  vessel  speed 
and  direction  when  whales  are 
observed.  Another  commenter 
questioned  the  absence  of  a  rationale  for 
the  exclusion  of  speed  limits  in  the 
proposed  rule. 

Response:  NMFS  recognizes  that  it 
may  be  necessary,  under  certain 
circumstances,  for  vessels,  especially 
large  ships,  to  reduce  speed  in  order  to 
avoid  prohibited  approaches  to  right 
whales.  Currently,  vessel  operators  are 
required  by  COLREGS,  Rule  6,  to 


proceed  at  safe  sp>eed  so  that  the  vessel 
can  take  proper  and  effective  action  to 
avoid  collision  and  "be  stopped  within 
a  distance  appropriate  to  the  prevailing 
circumstances  and  conditions"  (72 
COLREGS,  see  33  CFR  part  81  App.  A. 
Part  B,  Section  1,  Rule  6).  An  identical 
requirement  is  imposed  under  the 
Inland  Navigational  Rules,  33  U.S.C. 
2006.  These  and  other  regulations 
limiting  vessel  speed  should  be 
interpreted  with  a  consideration  of  the 
risk  of  a  close  approach  to  a  right  whale. 

While  vessel  speed  remains  a  concern 
with  regard  to  right  whale  avoidance, 
NMFS  also  recognizes  that  other 
agencies  and  organizations  may  have 
special  expertise  and  authority  with 
respect  to  this  subject  and  that  specific 
or  detailed  guidance  on  speed  may 
depend  on  the  operational 
characteristics  of  a  vessel  or  the 
circumstances  under  which  it  is 
operated.  The  focus  of  the  proposed  rule 
and  this  interim  final  rule  is  on 
restricting  approaches  within  500  yards 
(460  m)  of  a  right  whale.  In  that  respect, 
this  interim  final  rule  requires  that 
vessels  within  the  restricted  area 
immediately  leave  the  area  at  a  slow 
safe  speed.  NMFS  encourages  adherence 
to  the  speed  regulations  already  in 
place,  but  it  declines  to  adopt  further 
speed  restrictions  in  this  interim  final 
rule. 

Comment  8:  Aircraft.  One  commenter 
stated  that  actions  having  little  or  no 
potential  to  cause  serious  injury  or 
mortality,  such  as  military  aircraft 
approaches  and  overflights,  small  vessel 
activities,  should  be  eliminated  from  the 
rule,  i.e.,  only  limit  the  class  of  actions 
that  may  physically  harm  right  whales. 
Two  additional  commenters  claim  that 
NMFS  overlooks  military  aircraft 
maneuvers,  especially  in  the  southeast 
United  States  while  right  whales  are  in 
calving  grounds,  and  overlooks  what 
type  of  regulations  the  military  have  to 
follow  for  these  exercises;  exceptions 
should  be  made  in  some  cases.  A  fourth 
commenter  remarked  that  the  500  yard 
(460  m)  prohibition  may  impact  aircraft 
takeoffs  and  landings  in  an 
unacceptable  manner  for  safety,  glide 
path  and  air  traffic  operations. 

Response:  NMFS  has  reconsidered  its 
original  proposal  to  limit  all  aircraft  to 
an  altitude  of  no  less  than  1500  feet  (460 
m)  above  a  right  whale.  As  modified  in 
the  interim  final  rule,  a  broad  exception 
is  provided  for  most  aircraft  operations 
so  that  approach  restrictions  and 
avoidance  measures  are  applicable  only 
to  aircraft  conducting  whale  watching 
activities. 

Comment  9:  Economic  impacts.  One 
commenter  remarked  that  the  avoidance 
measures  may  result  in  substantial 


delays  to  shipping  and,  thus,  increase 
costs  to  the  industry.  According  to  this 
commenter,  there  is  no  evidence  that 
NMFS  has  actually  calculated  the 
chances  that  a  vessel  would  have  to 
adhere  to  avoidance  measures;  nor  has 
NMFS  calculated  the  efl'ect  of  those 
measures  on  the  vessel's  arrival  in  port 
and  transportation  costs.  A  second 
commenter  suggested  that 
transportation  costs  are  likely  to 
increase  for  commercial  vessels  based 
on  increased  transit  time  as  a  result  of 
this  regulation. 

Response:  NMFS  concluded  that  the 
proposed  rule,  if  implemented,  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  While  this  rule  may  have  a 
minor  impact  on  whale  watching 
activities,  especially  in  early  spring 
when  right  whales,  but  no  other  whale 
species,  are  likely  to  be  in  the  area 
where  these  activities  occur,  the  cost  of 
delaying  operations  for  a  few  weeks, 
with  respect  to  expected  revenues,  is 
not  considered  significant. 

Similarly,  this  rule  is  expected  to 
have  only  a  minor  impact  on 
commercial  shipping  and  other  vessel 
activities.  Adjustments  to  speed  or  a 
more  vigilant  lookout  would  be 
appropriate  under  current  law  to  avoid 
the  risk  of  taking  a  right  whale, 
especially  in  areas  where,  and  at  times 
when,  right  whales  are  known  or 
expected  to  be  present.  In  light  of 
existing  law,  any  change  in  operation 
and  any  costs  associated  with  these 
changes  in  operation  necessitated  by  the 
implementation  of  this  interim  final  rule 
are  not  considered  significant  when 
compared  to  expected  revenues. 

Comment  10:  Additional  research 
needs — Cumulative  effects.  Three 
commenters  recommended 
implementation  of  a  research 
component  to  examine  existing  and 
future  technologies  and  methods  that 
may  lead  to  the  healthy  coexistence  of 
human  activities  and  these  species,  e.g., 
increased  surveillance  of  right  whale 
movement,  assessment  of  shipping 
traffic  relative  to  high  risk  areas; 
determination  of  what  distance  disrupts 
feeding  behavior  and  establishment  of 
this  distance  restriction  on  feeding 
grounds;  evaluation  of  deterrents 
including  sonar;  and,  finally,  a  follow- 
up  on  the  New  England  Aquarium/MIT 
ship  modeling  study  to  include  (a)  other 
vessel  types,  and  (b)  the  depth 
dimension.  According  to  one  of  the 
conunenters,  a  distance  rule  should  be 
based  on  studies  of  the  reactions  of  right 
whales  to  vessel  approaches  with 
varying  sound  signatures,  and  the  effect 
of  vessels  of  dense  plankton 
aggregations  at  or  near  the  surface. 
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Another  of  the  three  commenters 
suggested  that,  although  additional 
study  was  necessary  to  determine  the 
appropriate  right  whale  approach 
distance,  an  interim  rule  could  be 
implemented  in  the  meantime  to 
prohibit  commercial  and  recreational  - 
whale  watching  programs  from  focusing 
on  right  whales.  Two  additional 
commenters  remarked  on  the  potential 
for  inaccuracies  when  making  cross- 
species  behavioral  comparisons. 

Response:  NMFS  acknowledges  that 
long-term  studies  in  this  area  are 
needed.  However,  the  absence  of 
definitive  long-term  research  results 
does  not  preclude  the  adoption  of 
protective  measures.  The  ESA  generally 
requires  NMFS  to  use  the  best  available 
information  in  managing  protected 
species.  In  this  case,  the  available 
information  reviewed  by  NMFS 
indicates  that  right  whales  may  be 
disturbed  by  human  activity,  especially 
close  approaches  within  500  yards  (460 
m).  NMFS  believes  there  is  sufficient 
information  available  to  support  this 
action.  (See  also  the  response  to 
Comment  2.) 

NMFS  may  revise  protection  efforts 
accordingly  if  future  research 
demonstrates  that  additional  or  different 
means  of  protection  are  needed.  Other 
human-induced  factors  mentioned  in 
the  Recovery  Plan  that  pose  a  threat  to 
the  right  whales  will  be  addressed  in 
separate  rulemakings  or  through  other 
management  initiatives. 

Additionally,  immediate  protective 
measures  are  appropriate  since  they 
represent  an  important  step  in 
increasing  public  awareness  of  the 
problems  caused  by  disturbance  and 
vessel  interactions  with  right  whales. 
Finally,  these  regulations  will 
complement  other  initiatives,  such  as 
efforts  to  communicate  information 
concerning  the  location  of  right  whales 
to  vessel  operators  and  any  initiatives 
that  may  be  undertaken  internationally, 
as  well  as  efforts  to  undertake  further 
research. 

Comment  1 1 :  Noise.  Two  commenters 
suggested  that,  in  terms  of  the  harm 
caused  to  whales  by  vessels,  the 
cumulative  effect  (noise)  of  many 
vessels  in  a  limited  area  is  one  of  the 
most  serious  concerns  in  that  it  may 
cause  abandonment  or  decrease  in  use 
of  important  right  whale  habitats. 

Response:  NMFS  recognizes  that  this 
problem  warrants  further  study.  While 
not  specifically  designed  for  this 
purpose,  this  interim  final  rule  n\^y 
reduce  vessel  noise  in  the  vicinity  of 
right  whales  by  restricting  hiunan 
approaches. 

Comment  12:  Enforcement/ 
compliance.  According  to  one 


commenter.  the  definition  "to  approach 
head  on"  is  subjective  and  will  be 
difficult  to  enforce.  A  vessel  operator 
could  easily  argue  an  intention  to 
change  course  to  avoid  intercepting  a 
whale;  enforcement  officials  could  not 
easily  refute  this  argument.  This 
commenter  also  recommended  that 
NMFS  remove  proposed  §§  222.32(b)(4) 
and  (5)  that  would  have  required  vessels 
not  to  approach  a  right  whale  head-on 
from  any  distance  once  observed  and 
identified  or  to  cause  a  vessel  to  be 
turned  positioned  or  maneuvered  in  a 
manner  to  intercept  a  right  whale. 
According  to  the  commenter,  these 
restrictions  are  vague  and  are  drafted  to 
preclude  maneuvers  at  any  distance 
from  a  sighted  right  whale,  which  could 
impact  vessel  operation  for  miles. 

Two  other  commenters  believe  that 
enforcement  of  the  regulation  and/or 
prosecution  for  violations  would  be 
extremely  difficult,  given  the  somewhat 
subjective  nature  of  the  approach 
standards.  To  minimize  or  eliminate 
concerns  regarding  the  inability  to 
enforce  conservation  measures  and  to 
conduct  measures  of  environmental 
protection  or  navigational  aid. 
especially  in  cases  of  emergency,  one  of 
these  commenters  suggested  including  a 
third  exception  under  §  222.32(d)(3): 
"Coast  Guard  law  enforcement,  marine 
environmental  protection  and  aid  to 
navigation  operations." 

Another  commenter  requested  that 
NMFS  outline  what  enforcement  it 
proposes  and  how  the  results  of  the  rule 
will  be  reported  to  the  public.  The  same 
commenter  requested  clarification  of  the 
second  paragraph  in  the  first  column  on 
page  41119  of  the  proposed  rule  (61  FR 
41119,  August  7,  1996).  in  that  it 
currently  implies  that  violation  of  this 
rule  would  not  be  considered  an 
incidental  take.  This  commenter  also 
wanted  to  know  how  NMFS  will 
address/enforce  right  whale  protection 
at  night,  in  rain,  fog  or  high  sea  states 
to  ensure  whales  are  not  disturbed. 

A  final  commenter  remarked  that  the 
prohibitions  and  avoidance  measures  in 
the  proposed  rule  may  result  in  vessel 
movement  that  would  conflict  with 
USCG  Traffic  Separation  Schemes  for 
the  Atl.  East  Coast,  33  CFR  part  167  et 
seq.  and  Rule  10  of  the  International 
Regs  for  Preventing  Collisions  at  sea  33 
foil.  §  1602,  Rule  10,  rules  that  provide 
safe  access  routes  for  vessels  proceeding 
to  and  from  U.S  j>orts. 

Response:  NMFS  has  reconsidered  its 
original  proposal  to  prohibit  head-on 
approaches  to  right  whales.  NMFS 
recognizes  that  this  provision  would  be 
difficult  to  interpret  and  enforce;  that 
provision  is  not  included  in  this  interim 
final  rule.  On  the  other  hand,  while  not 


required  by  regulation,  NMFS  continues 
to  encourage  vessel  operators  to  avoid 
head-on  approaches  of  right  whales. 

While  NMFS  has  concluded  that,  in 
general,  approaches  within  500  yards 
(460  m)  of  right  whales  have  the 
potential  to  disturb  or  injure  these 
animals,  NMFS  also  recognizes  that 
whether  an  incidental  take  occurs  in 
any  specific  approach  may  depend  on 
the  circumstances  of  that  approach. 
NMFS  also  recognizes  that 
circiunstances  such  as  rain,  fog,  sea 
state,  and  visibility  may  affect  the 
ability  of  an  operator  to  avoid  close 
approaches  to  right  whales.  Extra 
caution  is  urged  in  these  situations.  In 
addition,  NMFS  is  working  with  other 
agencies  and  organizations  to  enhance 
vessel  traffic  coordination.  (See 
response  to  Comment  15.) 

NMFS  disagrees  with  claims  that 
these  approach  and  avoidance 
requirements  are  unenforceable.  The 
approach  prohibition  largely  mirrors  a 
similar  restriction  enacted  in  1987  for 
the  protection  of  humpback  whales  in 
the  Hawaiian  Islands.  Past  experience  in 
Hawaii  suggests  that  this  prohibition  is 
easy  to  understand  and  enforce.  Indeed. 
NOAA  has  successfully  prosecuted 
many  cases  involving  vessels  that  have 
violated  this  approach  prohibition. 

Additionally,  from  an  enforcement 
perspective,  this  approach  prohibition 
ensures  more  effective  prosecution  of 
inappropriate  activities.  The  prohibition 
establishes  a  clear,  objective,  distance 
requirement.  This  requirement  is  easily 
understood  by  the  vast  majority  of 
individuals  who  wish  to  legally  observe 
right  whales,  and  is  far  easier  to 
prosecute  in  the  event  of  a  violation. 

NMFS  agrees  with  comments  that 
stress  the  need  for  enforceable 
requirements.  To  that  end.  NMFS  has 
made  significant  modifications  from  the 
proposed  rule,  especially  to  those 
provisions  addressing  right  whale 
avoidance  measures.  NMFS  has  deleted 
provisions  addressing  head-on 
approaches  and  many  of  the  speed  and 
directional  provisions  applicable  to 
aircraft  and  vessels  within  500  yards 
(460  m)  of  a  right  whale.  These  changes 
are  designed  to  simplify  the 
requirements  and  enhance 
enforceability. 

NMFS  does  not  believe  that  these 
requirements  are  unduly  burdensome. 
The  rule  provides  an  exception  in 
instances  where  compliance  would 
create  an  imminent  and  serious  threat  to 
any  person,  vessel,  or  aircraft.  NMFS 
also  recognizes  that  law  enforcement 
activities  are  exempt  from  prohibitions 
such  as  this  rule  under  traditional 
common  law  theories.  Additionally, 
NMFS  has  the  authority  to  consider 
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mitigating  factors,  such  as  the  difficulty 
of  compliance,  in  determining  the 
appropriate  enforcement  response. 

Finally,  NMFS  does  not  anticipate 
conflicts  between  this  rule  and 
regulations  governing  traffic  separation 
schemes.  Navigation  rules  provide  for 
special  exceptions  in  cases  where 
departure  from  those  rules  is  necessary 
to  avoid  immediate  danger  and,  with 
respect  to  compliance  with  traffic 
separation  schemes,  in  emergency 
circumstances.  (See  Rule  2  and  Rule  10 
of  the  COLREGS  (See  33  CFR  Fart  81 
App.  A,  Part  A.  Rule  2  and  Fart  B, 
Section  1,  Rule  10)  and  Rule  2  and  10 
of  the  Inland  Navigation  Rules  (33 
U.S.C.  2002  and  2010)).  In  addition,  this 
interim  final  rule  provides  for  an 
emergency  exception;  NMFS  recoghizes 
that  the  applicability  of  this  or  other 
exceptions  in  this  interim  final  rule 
must  be  evaluated  in  the  context  of  the 
circumstances. 

Comment  13:  Reports  of  right  whale 
sightings.  One  commenter  notes  that, 
although  the  proposed  rule  implies  that 
vessel  personnel  are  expected  to  report 
right  whale  sightings  and  locations,  it 
contains  no  legal  requirement  for 
personnel  to  report. 

Response:  NMFS  concurs.  If  a  right 
whale  is  positively  identified  and 
observed,  lookouts  and/or  vessel 
operators  are  encouraged  to  report  right 
whale  sightings  and  locations  to  the 
U.S.  Coast  Guard  or  other  appropriate 
port  authority,  and  request  assistance  if 
appropriate.  Knowledge  of  the  location 
of  right  whales  may  help  prevent 
potential  collisions  and  allow  vessels  to 
implement  appropriate  whale  avoidance 
measures.  Refer  to  the  Right  Whale 
Avoidance  Guidance  (see  Summary  of 
Protective  Measures)  for  further 
information. 

Comment  14:  Authority  citations.  One 
commenter  recommends  that  NMFS 
delete  its  reference  to  the  Fish  and 
Wildlife  Act  of  1956  in  the  proposed 
rule. 

Response:  The  authority  section  for  50 
CFR  part  217,  (this  part  is  entitled 
"General  Provisions"  and  includes  a 
variety  of  definitions),  currently 
includes  the  reference  to  the  Fish  and 
Wildlife  Coordination  Act.  The 
approach  regulations  (except  for  the 
definitions)  are  issued  under  50  CFR 
part  222,  subpart  D.  The  authority 
citation  clearly  indicates  that  those 
regulations  are  issued  under  the 
authority  of  the  ESA  and  MMPA.  The 
Fish  and  Wildlife  Coordination  is  not 
cited  as  authority  for  that  part  or  subpart 
of  the  CFR. 

Comment  15:  Vessel  traffic 
coordination.  Six  commenters 
expressed  support  for  the  coordination 


of  whale  alert  teams  in  the  southeast 
and  northeast  Atlantic  set  up  to  note 
whale  locations  and  report  them  to  the 
appropriate  authorities,  who  then  relay 
that  information  to  ships  in  close  range. 

Response:  NMFS  concurs  and  notes 
that  these  efforts  will  increase  public 
awareness  and  the  effectiveness  of  this 
interim  final  rule.  In  coastal  waters  of 
the  southeastern  United  States,  an 
awareness  and  mitigation  program, 
involving  ten  agencies  and 
organizations,  was  begun  in  1992,  and 
has  been  upgraded  and  expanded 
annually.  This  effort  includes  an 
established  Early  Warning  System 
network  designed  to  prevent  whale/ 
vessel  collisions  on  the  calving  grounds. 
NMFS  also  recently  established  an  early 
warning  network  to  alert  mariners  to  the 
location  of  right  whales  off 
Massachusetts.  This  collaborated  effort 
of  the  U.S.  Coast  Guard,  the  State  of 
Massachusetts,  the  Center  for  Coastal 
Studies,  the  Stellwagen  Bank  National 
Marine  Sanctuary  and  NMFS  will  make 
sighting  information  available  through 
marine  radio  announcements, 
automated  fax,  and  the  Internet  with  the 
intention  to  reduce  the  chances  of 
collisions  between  vessels  and  whales 
in  New  England  waters. 

Comment  1 6:  Jurisdictional 
applicability.  One  commenter 
recommended  clarification  of  the  rule  to 
indicate  its  applicability  only  to  U.S. 
citizens  and  U.S.-fiagged  vessels,  in 
order  to  be  consistent  with  international 
law. 

Response:  Clearly  this  interim  final 
rule  applies  to  U.S.  citizens  and  U.S.- 
flagged  vessels.  The  prohibitions  in  the 
ESA  generally  apply  to  all  persons 
subject  to  the  jurisdiction  of  the  United 
States,  which  includes  foreign  nationals 
and  vessels  in  appropriate  cases.  With 
certain  exceptions,  the  MMPA  also 
prohibits  any  person,  vessel  or 
conveyance  subject  to  the  jurisdiction  of 
the  United  States  from  taking  a  marine 
mammal  on  the  high  seas;  any  person, 
vessel  or  conveyance  is  prohibited  from 
taking  a  marine  mammal  within  the  U.S. 
territorial  sea  or  the  exclusive  economic 
zone  (EEZ),  except  as  expressly 
provided  for  by  an  international  treaty, 
convention  or  agreement  or  associated 
implementing  statute.  NMFS  disagrees 
that  the  appUcability  of  the  final  rule  to 
foreign  vessels  would  necessarily 
conflict  with  international  law.  U.S. 
jurisdictional  authority  over  vessels 
other  than  U.S.-flagged  vessels  depends 
upon  the  circumstances  of  each 
particular  case.  In  all  cases,  however, 
the  United  States  intends  to  enforce  this 
rule  consistently  with  international  law, 
including  customary  international  law 


as  reflected  in  the  1982  United  Nations 
Convention  on  the  Law  of  the  Sea. 

Comment  1 7:  Territorial  Sea.  One 
commenter  questioned  the  necessity  of 
defining  "territorial  sea"  for  the 
proposed  and  final  rules.  In  issuing  the 
proposed  rule,  NMFS  had  set  forth  its 
view  that  the  territorial  sea  jurisdiction 
under  the  ESA  encompassed  the  area 
within  12  nautical  miles  (nm)  (22.2 
kilometers  (km))  of  the  baseline.  This 
commenter  disagrees  with  NMFS 
defining  the  extent  of  the  U.S.  territorial 
sea  as  12  nm  (22.2  km)  rather  than  3  nm 
(5.6  km)  seaward  of  the  baseline  on  the. 
grounds  that  Presidential  Proclamation 
5928  extended  the  U.S.  territorial  sea  to 
12  nm  (22.2  km)  for  international  but 
not  for  domestic,  legal  purposes.  Also 
according  to  this  commenter,  the  extent 
to  which  the  term  is  being  revised  for 
the  purposes  of  50  CFR  parts  216  to  227 
is  outside  the  scope  of  the  rule  and  does 
not  sufficiently  provide  for  public 
notice  and  opportunity  for  comment. 

Response:  NMFS  disagrees  that  the 
definition  of  "territorial  sea,"  as 
presented  in  the  proposed  rule,  is 
outside  the  scope  of  this  rulemaking. . 
NMFS  also  notes  that  to  the  extent  that 
the  definition  would  announce  an 
interpretation  of  the  ESA,  there  is  no 
need  for  advance  public  notice  or 
opportunity  to  comment.  Finally,  NMFS 
does  not  agree  with  the  commenter's 
interpretation  of  the  jurisdictional  scope 
of  the  ESA  and  the  efi'ect  of  the 
Presidential  Proclamation  on  that  scope. 
Nonetheless,  NMFS  has  decided  not  to 
issue  a  regulatory  definition  of  the 
"territorial  sea"  in  this  interim  final  rule 
in  order  to  have  additional  time  to 
consult  with  other  Federal  agencies;  this  ■ 
issue  will  be  resolved  prior  to  issuing  a 
final  rule. 

Again,  NMFS  emphasizes  that  the 
restriction  on  approaches  to  right 
whales  is  promulgated  under  the 
authority  of  both  the  ESA  and  the 
MMPA.  The  MMPA  defines  "waters 
under  the  jurisdiction  of  the  United 
States"  to  include  both  the  territorial  sea 
and  the  EEZ  which  extends  200  nm  (370 
km)  beyond  the  baseline  from  which  the 
territorial  sea  is  measured.  The  ESA 
does  not  refer  to  the  EEZ  although 
persons  subject  to  U.S.  jurisdiction  are 
prohibited  from  taking  endangered 
species,  both  within  the  territorial  sea 
and  upon  the  high  seas. 

Summary  of  Protective  Measures 

There  is  good  reason  to  believe  that  if 
the  full  range  of  human  impacts 
specified  by  the  Recovery  Team  were 
reduced,  the  chance  for  species  recovery 
would  be  maximized.  This  rule  should 
be  considered  an  important  step 
towards  that  goal. 
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Description  of  the  Interim  Final  Rule 

In  order  to  minimize  the  risk  that 
human  activities  will  disturb  or  cause 
other  behavioral  changes  in  right  whales 
and  to  reduce  the  risk  of  vessel 
collisions  and  other  interactions,  this 
interim  Final  rule  is  established:  (1)  To 
prohibit  approach  (including  by 
interception)  within  500  yards  (460  m) 
of  a  right  whale  whether  by  vessel, 
aircraft  or  other  means;  and  (2)  to 
require  adherence  to  right  whale 
avoidance  measures  if  a  vessel  or 
aircraft  is  within  this  restricted  area. 

Right  whale  avoidance  measures  are 
those  actions  necessary  to  be  taken 
within  500  yards  (460  m)  of  a  right 
whale,  as  follows:  (1)  Vessels  must  steer 
a  course  away  from  the  right  whale  and 
immediately  leave  the  area  at  a  slow 
constant  speed  (See  Right  Whale 
Avoidance  Guidance  for  supplementary 
instruction);  and  (2)  aircraft  must  take  a 
course  away  from  the  right  whale  and 
immediately  leave  the  area  at  a  constant 
airspeed. 

Exceptions  to  the  interim  final  rule 
include:  (1)  Approaches  to  right  whales 
that  have  been  authorized  by  a  NMFS 
permit  (under  subpart  C  (Endangered 
Fish  or  Wildlife  Permits)  or  similar 
authorization;  (2)  situations  of  imminent 
and  serious  threat  to  the  safety  or  life  of 
a  person,  vessel  or  aircraft;  (3) 
approaches  made  for  the  piupose  of 
investigating  a  right  whale  entanglement 
or  assisting  in  a  right  whale  rescue  or 
disentanglement,  provided  that  prior 
permission  is  received  from  NMFS  or  a 
NMFS-designee;  (4)  aircraft  operations, 
unless  that  aircraft  is  conducting  whale 
watch  activities;  and  (5)  a  vessel  or 
aircraft  restricted  in  its  ability  to 
maneuver  and  unable  to  comply  with 
the  right  whale  avoidance  measures. 
Any  person,  who  claims  the  benefit  of 
any  of  the  above  exceptions  has  the 
burden  to  prove  that  the  exception  is 
applicable. 

Right  Whale  Avoidance  Guidance 

As  stated  earlier  in  this  preamble, 
NMFS  wishes  to  provide  guidance, 
separate  and  apart  from  the  specific 
approach  prohibitions  and  avoidance 
measures  found  in  the  regulations.  This 
guidance  is  offered  to  assist  individuals 
who  find  themselves  in  the  vicinity  of 
a  right  whale,  with  the  aim  of 
minimizing  the  possibility  of  interaction 
and  the  level  of  disturbance  associated 
with  any  interaction.  The  guidelines  aie 
advisory  only,  and  NMFS  encourages 
individuals  to  follow  them  to  the  extent 
that  doing  so  is  consistent  with  the 
controlUng,  regulatory  approach 
restrictions  and  avoidance  measures. 


Vessel  lookout.  Vessel  operators  are 
encouraged  to  maintain  a  proper 
lookout  for  right  whales,  especially 
when  right  whales  are  known  to 
firequent  an  area.  If  a  right  whale  is 
observed,  increased  vigilance  is 
recommended,  since  other  right  whales 
also  may  be  present  in  the  area.  Such 
vigilance  is  consistent  with  Rule  5  of  the 
COLREGS  (See  33  CFR  Part  81  App.  A. 
Part  B,  Section  1,  Rule  5)  and  Rule  5  of 
the  Inland  Navigation  Rules  (33  U.S.C. 
2005).  Such  vigilance  may  prevent 
inadvertent  approaches  as  well  as 
enable  vessels  to  take  all  necessary 
avoidance  measures. 

If  a  right  whale  is  positively  identified 
and  observed  near  a  port,  in  a  channel, 
in  an  established  shipping  lane,  or  in 
other  areas  with  a  high  concentration  of 
shipping  activity,  a  vessel  operator 
should  report  the  sighting  to  the  U.  S. 
Coast  Guard  or  other  appropriate  port 
authority,  and  request  assistance  if 
appropriate.  Likewise,  where  the 
presence  of  a  right  whale  would  inhibit 
the  entry  of  a  large  ship  into  a  port  or 
otherwise  interfere  with  vessel 
operations,  a  vessel  operator  is 
encouraged  to  contact  the  U.S.  Coast 
Guard  or  port  authority  for  assistance  or 
instruction. 

Vessel  speed.  Vessel  operators  also 
are  encouraged  to  proceed  at  prudent 
speed  when  transiting  waters  frequented 
by  right  whales.  Prudence  may  require 
transit  at  a  reduced  speed  in  order  to 
avoid  approaching  within  500  yards 
(460  m)  of  a  right  whale,  or  to  enable 
vessels  to  follow  any  necessary 
avoidance  measures.  Such  prudence  is 
consistent  with  Rule  6  of  the  COLREGS 
and  Rule  6  of  the  Inland  Navigation 
Rules,  which  require  vessels  to  proceed 
at  a  safe  speed,  so  that  the  vessel  can 
take  proper  and  effective  action  to  avoid 
collision  and  be  stopped  within  a 
distance  appropriate  to  the  prevailing 
circumstances  and  conditions. 

Sudden  changes  in  operation.  In  order 
to  minimize  the  potential  for 
disturbance  to  a  right  whale,  changes  in 
vessel  speed  and  direction  should  be 
gradual.  To  that  end,  rapid  acceleration, 
use  of  bow  thrusters,  and  sudden 
changes  in  propeller  pitch  are 
discouraged. 

Head-on  approaches.  In  order  to 
minimize  the  risk  of  an  unlawful 
approach,  NMFS  encourages  vessel 
operators  to  avoid  approaching  a  right 
whale  head-on.  Once  a  right  whale  is 
sighted,  vessel  operators  should  alter 
course  to  ensure  that  an  approach 
within  500  yards  (460  m)  is  avoided. 

Qassification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 


Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
this  rule  was  proposed  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  NMFS  received  two  comments, 
addressed  above,  concerning  the 
economic  impact  of  this  rule.  These 
comments  did  not  cause  the  Assistant 
General  Counsel  to  change  his 
determination  regarding  the 
certification.  Furthermore,  the  changes 
made  from  the  proposed  rule  to  the 
interim  final  rule  do  not  affect  the 
reasons  for  the  certification.  As  a  result, 
no  regulatory  flexibility  analysis  was 
prepared. 

This  interim  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

This  interim  final  rule  does  not 
contain  a  coUection-of-information 
requirement,  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects 

50  CFR  Part  217 

Endangered  and  threatened  species. 
Exports,  Fish,  Imports,  Marine 
mammals.  Transportation. 

50  CFR  Part  222 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  February  7. 1997. 

Roiiand  A.  Schmitlen, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  217  and  part  222 
are  amended  as  follows: 

PART  217— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  217 
is  revised  to  read  as  follows: 

Authorityrie  U.S.C  742a  et  seq.,  1361  et 
seq.,  and  1531-1544,  unless  otherwise  noted. 

2.  In  §  217.12.  the  definitions  of 
"Right  whale."  "Underway."  "Vessel." 
and  "Vessel  restricted  in  her  ability  to 
maneuver"  are  added  in  alphabetical 
order  to  read  as  follows: 

§217.12    Definitions. 

Right  whale,  as  used  in  subpart  D  of 
this  ]}art,  means  any  whale  that  is  a 
member  of  the  western  North  Atlantic 
population  of  the  northern  right  whale 
species  [Eubalaena  glacialis). 
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Underway,  with  respect  to  a  vessel, 
means  that  the  vessel  is  not  at  anchor, 
or  made  fast  to  the  shore,  or  aground. 

•        •        •        *        • 

Vessel  includes  every  description  of 
watercraft,  including  nondisplacement 
craft  and  seaplanes,  used  or  capable  of 
being  used  as  a  means  of  transportation 
on  water. 

Vessel  restricted  in  her  ability  to 
maneuver  has  the  meaning  specified  for 
this  term  at  33  U.S.C.  2003(g). 

PART  222— ENDANGERED  FISH  OR 
WILOUFE 

3.  The  authority  citation  for  part  222 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq.;  subpart 
D  also  issued  under  16  U.S.C.  1361  et  seq. 

4.  Section  222.32  is  added  to  subpart 
D  to  read  as  follows: 


1222.32 


Approaching  North  Atlantic  right 


(a)  Prohibitions.  Except  as  provided 
under  paragraph  (c)  of  this  section,  it  is 
unlawful  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 


commit,  attempt  to  commit,  to  solicit 
{mother  to  commit,  or  cause  to  be 
committed  any  of  the  following  acts: 

(1)  Approach  (including  by 
interception)  within  500  yards  (460  m) 
of  a  right  whale  by  vessel,  aircraft,  or 
any  other  means; 

(2)  Fail  to  undertake  required  right 
whale  avoidance  measures  specified 
under  paragraph  (b)  of  this  section. 

(b)  Aght  whale  avoidance  measures. 
Except  as  provided  imder  paragraph  (c) 
of  this  section,  the  following  avoidance 
measures  must  be  taken  if  within  500 
yards  (460  m)  of  a  right  whale: 

(1)  If  imderway.  a  vessel  must  steer  a 
course  away  from  the  right  whale  and 
immediately  leave  the  area  at  a  slow 
safe  speed; 

(2)  An  aircraft  must  take  a  course 
away  from  the  right  whale  and 
immediately  leave  the  area  at  a  constant 
airspeed. 

(c)  Exceptions.  The  following 
exceptions  apply  to  this  section,  but  any 
person  who  claims  the  applicability  of 
an  exception  has  the  burden  of  proving 
that  the  exception  is  applicable: 

(1)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  if  a  right  whale 
approach  is  authorized  by  NMFS 


through  a  permit  issued  under  subpart 
C  (Endangered  Fish  or  Wildlife  Permits) 
of  this  part  or  through  a  similar 
authorization. 

(2)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  where  compliance 
would  create  an  imminent  and  serious 
threat  to  a  person,  vessel,  or  aircraft. 

(3)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  when  approaching 
to  investigate  a  right  whale 
entanglement  or  injury,  or  to  assist  in 
the  disentanglement  or  rescue  of  a  right 
whale,  provided  that  permission  is 
received  from  NMFS  or  a  NMFS 
designee  prior  to  the  approach. 

(4)  Paragraphs  (a)  and  (b)  of  this 
section  do  not  apply  to  an  aircraft 
unless  the  aircraft  is  conducting  whale 
watch  activities  or  is  being  operated  for 
that  purpose. 

(5)  Paragraph  (b)  of  this  section  does 
not  apply  to  the  extent  that  a  vessel  is 
restricted  in  her  ability  to  maneuver, 
and  because  of  the  restriction,  cannot 
comply  with  paragraph  (b)  of  this 
section. 

(FR  Doc.  97-3632  Filed  2-10-97;  3:49  pm) 
BHJJNQ  COOE  3610-22-P 


ft74n 


Federal  Reeister  /  Vol.  62.  No.  30  /  Thursday.  Februarv  13.  1997  /  ProDOsed  Rules 


6739 


Proposed  Rules 


Federal  Register 

Vol.  62,  No.  30 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart354 
[Doclwt  No.96-03a^ 
RIN  0679-AA81 

User  Fees;  Agricultural  Quarantine  and 
Inspection  Services;  Correction 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule;  correction. 

SUMMARY:  This  document  corrects 
several  typographical  errors  in  the 
preamble  to  a  proposed  rule  published 
in  the  Federal  Register  on  January  27, 
1997  (62  FR  3823-3830,  Docket  No.  96- 
038-1],  regarding  user  fees  for 
agricultiiral  quarantine  and  inspection 
services. 

FOR  FURTHER  INF0RMATKX4  CONTACT:  For 
information  concerning  program 
operations,  contact  Mr.  Jim  Smith. 
Gyrations  Officer,  Program  Support, 
PPQ,  APHIS,  4700  River  Road  Unit  60, 
Riverdale,  MD  20737-1236,  (301)  734- 
8295.  For  information  concerning  rate 
development,  contact  Ms.  Donna  Ford, 
PPQ  User  Fees  Section  Head,  FSSB. 
BAD,  APHIS,  4700  River  Road  Unit  54, 
Riverdale,  MD  20737-1232,  (301)  734- 
5901. 

Correction 

In  proposed  rule  FR  Doc.  97-1892, 
beginning  on  page  3823  in  the  Federal 
Ri^ister  of  January  27, 1997,  make  the 
following  corrections,  in  the 
SUPPLEMENTARY  INFORMATION  section.  On 
page  3825,  third  colimm,  in  the  sixth 
line,  remove  "FY  1997-20020",  and  add 
"FY  1997-2002"  in  its  place.  On  page 
3826.  in  the  tables  headed  "PROPOSED 
AQI  USER  FEE  RATES— FY  1998"  and 
"PROPOSED  AQI  USER  FEE  RATES— 
FY  2001",  in  the  lines  for  "Commercial 
trucks",  remove  references  to  footnote 
"1".  and  add  references  to  footnote  "2" 
in  its  place.  On  page  3827,  in  the  table 
headed  "AGRICULTURAL 


QUARANTINE  INSPECTION  (AQI) 
USER  FEES— Continued",  under  the 
column  headed  "FY98",  remove  "5.75", 
and  add  "59.75"  in  its  place. 

Done  in  Washington,  DC,  this  6th  day  of 
February  1997. 

Richard  R.  Kelly, 

Acting  Chief,  Regulatory  Analysis  and 
Development,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-3565  Filed  2-12-97;  8:45  am] 
BIUMQ  CODE  3410-M-P 


Federal  Crop  Insurance  Corporation 

7  CFR  Parts  401  and  457 

Common  Crop  Insurance  Regulations, 
Onion  Crop  Insurance  Provisions;  and 
Onion  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
onions.  The  provisions  will  be  used  in 
conjunction  with  the  Conmion  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  poUcy  changes  to  better  meet 
the  needs  of  the  insured,  include  t^^e 
current  onion  endorsement  with  the 
Common  Crop  Insurance  Policy  for  ease 
of  use  and  consistency  of  terms,  and  to 
restrict  the  effect  of  the  current  Onion 
Endorsement  to  the  1997  and  prior  crop 
years. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  March 
17, 1997,  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
conunent  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
.through  April  14, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Hohnes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Independence 


Avenue,  SW.,  Washington,  DC.,  8:15- 
4:45,  est,  Monday  through  Friday, 
except  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Klein,  Program  Analyst,  Research  and 
Development  Division,  Product 
Development  Branch.  Federal  Crop 
Insurance  Corporation,  at  the  Kansas 
City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPt.EMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  has  not 
been  reviewed  by  OMB. 

Paperwork  Redaction  Act  of  1995 

The  title  of  this  information  collection 
is  "Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Onion  Crop  Insurance  Provisions."  The 
information  to  be  collected  includes  a 
crop  insurance  appUcation  and  an 
acreage  report.  Information  collected 
from  the  application  and  acreage  report 
is  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  onions  that 
are  eUgible  for  Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  insurance  company 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,242,510  respondents.  The  total  annual 
burden  on  the  pubUc  for  this 
information  collection  is  1,889,363 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agripulture,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC.  20503. 

The  Office  of  Management  and  Budget 
(0MB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  1 261 2 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  insured  must 
also  annually  certify  to  the  number  of 


acres  and  the  previous  years  production, 
if  adequate  records  are  available  to 
support  the  certification,  or  receive  a 
transitional  yield.  The  producer  must 
maintain  the  production  records  to 
support  the  certification  information  for 
at  least  three  years.  This  regulation  does 
not  alter  those  requirements.  The 
amount  of  work  required  of  the  ..„ 

insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115,  June  24. 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  retroactive  effect  prior 
to  the  effective  date.  The  provisions  of 
this  rule  will  preempt  State  and  local 
laws  to  the  extent  such  state  and  local 
laws  are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section.  7  CFR  457.135. 


Onion  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
onions  found  at  7  CFR  401.126.  FCIC 
also  proposes  to  amend  401.126  to  limit 
its  effect  to  the  1997  and  prior  crop 
years.  FCIC  will  later  publish  a 
regulation  to  remove  and  reserve 
§401.126 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Onion 
Endorsement's  compatibility  with  the 
Common  Crop  Insurance  Policy.  In 
addition,  FCIC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 
onions  as  follows: 

1.  Section  1 — Add  definitions  for  the 
terms  "crop  year,"  "days,"  "direct 
marketing."  "FSA,"  "final  planting 
date,"  "good  farming  practices," 
"hundredweight."  "interplanted," 
"irrigated  practice,"  "late  planted." 
"late  planting  period."  "lifting  or 
digging,"  "non-storage  onions," 
"planted  acreage,"  "practical  to 
replant,"  "prevented  planting," 
"production  guarantee  (per  acre)." 
"replanting."  "storage  onions."  "timely 
planted,"  "topping,"  "type,"  and 
"written  agreement,"  for  clarification. 
Add  the  definition  of  "onion 
production"  to  clearly  identify 
production  to  count  for  harvested  and 
unharvested  onions.  Current  provisions 
do  not  provide  this  definition. 

2.  Section  3(b) — Add  provisions  that 
allow  insurance  for  the  onion  crop  in 
three  stages  and  provide  the  percentage 
of  coverage  and  the  qualifications  for 
each  stage.  Guarantees  by  stage  will 
reduce  indemnities  to  reflect  lower  out- 
of-pocket  production  costs  when  a  crop 
loss  occurs  early  in  the  growing  season. 

3.  Section  4 — Add  a  June  30  contract 
change  date  for  states  and  counties  with 
an  August  31  cancellation  date  and 
change  the  contract  change  date  to 
November  30  preceding  the  cancellation 
date  for  the  other  states  and  counties. 
This  maintains  an  adequate  time  period 
between  this  date  and  the  cancellation 
date  revised  to  correspond  to  the  change 
in  the  sales  closing  date  and  comply 
with  the  Federal  Crop  Insurance  Reform 
Act  of  1994,  and  allows  producers 
sufficient  time  to  make  informed  risk 
management  decisions.  The  current 
contract  change  date  is  December  31. 

4.  Section  5 — Add  an  August  31 
cancellation  and  termination  date  for 
states  and  counties  with  fall  seeded 
nOn-storage  type  onions.  The 
cancellation  and  termination  dates  have 
been  changed  to  February  1  for  all  other 
onions  in  all  states  and  counties.  These 
changes  are  intended  to  minimize 
program  vulnerabilities  which  may  exist 
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because  insureds  may  be  able  to 
anticipate  unfavorable  growing 
conditions  and  obtain  indemnities  to 
which  they  might  otherwise  not  be 
entitled. 

5.  Section  6 — Revise  the  annual 
premium  section  to  clarify  that  the 
premium  is  based  on  the  third  stage 
production  guarantee. 

6.  Section  7(b) — Add  non-storage  type 
onions  as  an  insured  crop  to  provide 
crop  insurance  protection  for  producers 
of  this  commodity. 

7.  Section  7(c)  (1)  and  (2)— Add 
provisions  allowing  insurance  for 
onions  interplanted  with  a  windbreak 
crop  to  protect  the  onion  plants  when 
they  are  small  and  tender.  This  is  a 
standard  practice  in  certain  areas  of  the 
country  which  have  sandy  soils  and 
frequently  experience  strong  winds. 
This  section  also  allows  insurance  for 
onions  interplanted  into  a  grass  or 
legume  provided  this  practice  would 
not  adversely  aff^ect  the  amount  or 
quality  of  the  production. 

8.  Section  8(a)— Clarify  that  acreage  of 
the  onion  crop  is  not  insurable  if  it  does 
not  meet  the  stated  rotation 
requirements,  unless  different  rotational 
requirements  are  shown  on  the  Special 
Provisions  or  we  agree  in  writing  to 
insure  the  acreage. 

9.  Section  8(b)— Clarify  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
the  insurance  provider  agrees  that  it  is 
not  practical  to  replant. 

10.  Section  9(b)(1)— Add  dates  for  the 
end  of  insurance  period  for  fall  planted 
non-storage  onions  in  Georgia,  Oregon, 
and  Texas,  and  for  spring  planted  non- 
storage  onions.  The  date  for  the  end  of 
insurance  period  in  Colorado  was 
changed  from  September  30  to  October 
15,  since  it  is  a  normal  practice  to 
harvest  onions  after  September  30. 

11.  Section  9(b)(2)— Specify  the  end 
of  insurance  period  as  2  days  after 
lifting  or  digging  of  non-storage  onions 
and  14  days  after  lifting  or  digging  of 
storage  type  onions  to  allow  appropriate 
time  for  field  drying  without  creating  an 
unacceptable  risk  to  the  insurance 
provider. 

12.  Section  10(a)  (3)and  (4)— Add 
provisions  to  clarify  that  any  losses 
caused  by  insufficient  or  improper 
application  of  pest  or  disease  control 
measures  are  not  an  insured  cause  of 
loss. 

13.  Section  10(b) — Add  provisions  to 
clarify  that  we  do  not  insure  against  any 
loss  of  production  due  to  damage  that 
occurs  or  becomes  evident  after  the  end 
of  the  insurance  period,  including,  but 
not  limited  to,  damage  that  occurs  after 
the  onions  have  been  placed  in  storage. 


14.  Section  11 — ^Add  provisions  to 
allow  producers  to  receive  a  replanting 
payment  when  it  is  considered  practical 
to  replant.  Provisions  are  also  added 
which  provide  that  replanting  with  a 
practice  that  is  uninsurable  as  an 
original  planting  will  cause  the  liability 
for  the  unit  to  be  reduced  by  the  amount 
of  the  replanting  payment. 

15.  Section  12(b)-— Require  the 
producer  to  give  notice  at  least  15  days 
prior  to  harvest  so  a  preharvest 
inspection  can  be  made  if  production  is 
to  be  sold  by  direct  marketing.  This 
appraisal  may  be  used  to  determine  the 
amount  of  production  to  count. 

16.  Section  13(b)— Remove  the 
provision  that  required  muhiplying  the 
total  production  to  be  counted  by  the 
greater  of  the  local  market  price  at  the 
time  the  onions  are  appraised  or  by  the 
respective  price  election.  When  the 
onion  insurance  was  originally  offered 
this  language  was  considered  necessary 
due  to  the  extreme  swings  in  the  market 
price.  The  market  appears  to  be  less 
volatile  today,  and  the  "greater  of 
language  can  result  in  a  hardship  to 
producers  when  they  have  appraised 
production  that  is  valued  at  the  local 
market  price,  and  that  price  is 
considerably  higher  than  their  price 
election.  The  new  provision  requires 
multiplying  the  total  production  to  be 
counted  of  each  type,  if  apphcable,  by 
the  respective  price  election  the 
producer  chose. 

17.  Section  13(d) — Add  provisions 
that  allow  for  no  production  to  be 
counted  for  the  unit  or  portion  of  a  unit 
if  the  appraised  percent  of  damage 
exceeds  the  percentage  shown  by  type 
in  the  Special  Provisions,  unless  onions 
from  that  acreage  are  subsequently 
harvested  and  sold. 

18.  Section  13(e) — Add  provisions  to 
clarify  that  the  extent  of  damage  must  be 
determined  not  later  than  the  time 
onions  are  placed  in  storage,  if  the 
production  is  stored  prior  to  sale,  or  the 
date  they  are  delivered  to  a  packer, 
processor,  or  other  handler  if  the 
production  is  not  stored. 

19.  Section  14 — Add  late  and 
prevented  planting  provisions  to  the 
policy.  This  insurance  coverage  was 
previously  only  provided  by  the 
execution  of  a  separate  Late  Planting 
Agreement  Option.  To  ease  the 
administrative  burden,  this  coverage  is 
now  included  in  the  policy  and  the 
premium  included  in  the  premium 
owed  for  the  unit. 

20.  Section  15 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 


This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  application  for  and  duration  of 
written  agreements. 

List  of  Subiects  in  7  CFR  Parts  401  and 
457 

Crop  Insurance,  Onion  Endorsement, 
Onion. 

Proposed  Rule 

For  the  reasons  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  proposes  to  amend 
7  CFR  parts  401  and  457,  as  follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS- 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  and  1506(p). 

2.  The  introductory  text  of  §  401.126 
is  revised  to  read  as  follows: 

§401.126    Onton  Endorsement 

The  provisions  of  the  Onion 
Endorsement  for  the  1988  through  1997 
crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation-for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  and  1506(p). 

4.  Section  457.135  is  added  to  read  as 
follows: 

§  457. 1 35    Onion  Crop  Insurance 
Provisions. 

The  Onion  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

FCIC  policies: 

DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 

ONION  CROP  PROVISIONS 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
and  the  Special  Provisions,  the  Special 
Provisions  will  control  these-Crop  Provisions 
and  the  Basic  Provisions,  and  these  Crop 
Provisions  will  conUt>l  the  Basic  Provisions. 

1.  Definitions 

Crop  year— The  time  period  in  which  the 
onions  are  normally  grown  and  designated  by 
the  calendar  year  in  which  the  onions  are 
normally  harvested. 
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Days — Calendar  days. 

Direct  marketing — Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-farm 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  harvesting  all  or  a 
portion  of  the  crop. 

FSA — The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture  or  a  successor  Agency. 

Final  planting  date— The  date  contained  in 
the  Special  Provisions  for  the  insured  crop  by 
which  the  crop  must  initially  be  planted  in 
order  to  be  insured  for  the  full  prod'uction 
guarantee. 

Good  fanning  practices— The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee  and 
are  those  recognized  by  the  Cooperative  State 
Research.  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest — Removal  of  the  onions  from  the 
field  after  topping  and  lifting  or  digging. 

Hundredweight — 100  pounds  avoirdupois. 

/nferpyanterf— -Acreage  on  which  two  or 
more  crops  are  planted  in  a  manner  that  does 
not  permit  separate  agronomic  maintenance 
or  harvest  of  the  insured  crop. 

Irrigated  practice — A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Late  planted — Acreage  planted  to  the 
insured  crop  during  the  late  planting  period. 

Late  planting  period — The  period  that 
begins  the  day  after  the  final  planting  date  for 
the  insured  crop  and  ends  25  days  after  the 
final  planting  date. 

Lifting  or  digging — A  pre-harvest  process  in 
which  the  onion  roots  are  severed  from  the 
soil  and  the  onion  bulbs  laid  on  the  surface 
of  the  soil  for  drying  in  the  field. 

Non-storage  onions — Generally  of  a 
Bermuda,  Granex,  or  Grano  variety,  or 
hybrids  developed  from  these  varieties, 
which  are  dried  only  a  short  time,  and 
consequently  have  a  higher  moisture  content. 
They  are  thinner  skinned,  contain  a  higher 
sugar  content,  and  are  generally  milder  in 
flavor  than  storage  type  onions.  Due  to  a 
higher  moisture  and  sugar  content,  they  are 
subject  to  deterioration  both  on  the  surface 
and  internally  if  they  are  not  used  shortly 
after  harvest. 

Onion  production — All  onions  of 
recoverable  size  and  condition,  with  excess 
dirt  and  foliage  material  removed,  and  of 
storable  or  marketable  condition,  commonly 
called  "first  net  weight."  In  additiorkto  small 
onions  lost  during  harvesting  and  initial 
cleaning,  the  Special  Provisions  may  specify 
a  minimum  onion  size,  based  on  the  "U.S.  or 
other  Standards  for  Repacked  Onions,"  to  be 
used  to  determine  onion  production  to  count. 


Planted  acreage — Land  in  which  seed  or 
onion  plants  have  been  placed  by  a  machine 
appropriate  for  the  insured  crop  and  planting 
method,  or  in  which  onion  plants  have  been 
transplanted  by  hand,  at  the  correct  depth, 
into  a  seedbed  that  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  Onions  must  initially  be 
planted  in  rows  to  be  considered  planted. 

Practical  to  replant — In  lieu  of  the 
definition  of  "Practical  to  replant"  contained 
in  section  1  of  the  Basic  Provisions  (§457.8), 
practical  to  replant  is  defined  as  our 
determination,  after  loss  or  damage  to  the 
insured  crop,  based  on  factors,  including  but 
not  limited  to  moisture  availability, 
condition  of  the  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting  the 
insured  crop  will  allow  the  crop  to  attain 
maturity  prior  to  the  calendar  date  for  the 
end  of  the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the  end 
of  the  late  planting  period  unless  replanting 
is  generally  occurring  in  the  area. 

Prevented  planting — Inability  to  plant  the 
insured  crop  with  proper  equipment  by  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county 
or  the  end  of  the  late  planting  period.  You 
must  have  been  unable  to  plant  the  insured 
crop  due  to  an  insured  cause  of  loss  that  has 
prevented  the  majority  of  producers  in  the 
surrounding  area  from  planting  the  same 
crop. 

Production  guarantee  (per  acre): 

(a)  First  stage  production  guarantee — 
Thirty-five  piercent  of  the  third  stage 
production  guarantee. 

(b)  Second  stage  production  guarantee — 
Sixty  percent  of  the  third  stage  production 
guarantee. 

(c)  Third  stage  production  guarantee — ^The 
quantity  of  onions  (in  hundredweight) 
determined  by  multiplying  the  approved 
yield  per  acre  by  the  coverage  level 
percentage  you  elect. 

Replanting — Performing  the  cultural 
practices  necessary  to  replace  the  onion  seed 
or  onion  transplants,  and  then  replacing  the 
onion  seed  or  onion  transplants  in  the 
insured  acreage  with  the  expectation  of 
growing  a  successful  crop. 

Storage  onions — Onions  other  than  a 
Bermuda,  Granex,  or  Grano  variety,  or 
hybrids  developied  from  these  varieties  which 
are  dried  to  a  lower  moisture  content,  are 
firmer,  have  more  outer  layers  of  paper-like 
skin,  and  are  darker  in  color  than  non-storage 
onions.  They  are  generally  more  pungent, 
have  a  lower  sugar  content,  and  can  normally 
be  stored  for  several  months  under  proper 
conditions  prior  to  use  without  deterioration. 

Timely  planted — Planted  on  or  before  the 
final  planting  date  designated  in  the  Special 
Provisions  for  the  insured  crop  in  the  county. 

Topping — A  pre-harvest  process  to  initiate 
curing,  in  which  onion  foliage  is  removed  or 
bent  over. 

Type — A  category  of  onions  as  identified  in 
the  Special  Provisions. 

Written  agreement — A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  15. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 


(Definitions)  of  the  Basic  Provisions  (§457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit  you  meet  all 
the  conditions  of  this  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for  the 
crop  year  must  be  identified  on  the  acreage 
report  for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can  be 
indepiendently  verified,  of  planted  acreage 
and  production  for  each  optional  unit  for  at 
least  the  last  crop  year  uscsd  to  determine 
your  production  guarantee; 

(2)  You  must  plant  the  crop  in  a  manner 
that  results  in  a  clear  and  discernable  break 
in  the  planting  pattern  at  the  boundaries  of 
each  optional  unit; 

(3)  You  must  have  records  of  marketed 
production  or  measurement  of  stored 
production  &t)m  each  optional  unit 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  after  loss  adjustment  is 
completed  by  us;  and 

(4)  Optional  units  meet  one  or  more  of  the 
following,  as  applicable: 

(i)  Optional  Units  Based  on  Irrigated 
Acreage  or  Non-Irrigated  Acreage  To  qualify 
as  separate  irrigated  and  non-irrigated 
optional  units,  the  non-irrigated  acreage  may 
not  continue  into  the  irrigated  acreage  in  the 
same  rows  or  planting  pattern.  The  irrigated 
acreage  may  not  extend  beyond  the  point  at 
which  the  irrigation  system  can  deliver  the 
quantity  of  water  needed  to  produce  the  yield 
on  which  your  guarantee  is  based,  except  the 
comers  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  will  be  considered 
as  irrigated  acreage  if  separate  acceptable 
records  of  production  ftt)m  the  comers  are 
not  provided.  If  the  comers  of  a  field  in 
which  the  center  pivot  irrigation  system  is 
used  do  not  qualify  as  a  separate  non- 
irrigated  optional  unit,  they  will  be  a  part  of 
the  unit  containing  the  irrigated  acreage. 
However,  non-irrigated  acreage  that  is  not  a 
part  of  a  field  in  which  a  center  pivot 
irrigation  system  is  used  may  qualify  as  a 
separate  optional  unit  provided  all 
requirements  of  this  section  are  met;  or 

(ii)  Optional  Units  Based  on  Onion  Type 
To  qualify  for  a  separate  optional  unit  by 
type,  the  onions  must  be  designated  by  type 
in  the  Special  Provisions. 
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3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§  457.8), 
you  may  select  only  one  price  election  for  all 
the  onions  in  the  county  insured  under  this 
policy  unless  the  Special  Provisions  provide 
different  price  elections  by  type,  in  which 
case  you  may  select  one  price  election  for 
each  onion  type  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  type  must  have  the  same  percentage 
relationship  to  the  maximum  price  offered  by 
us  for  each  type.  For  example,  if  you  choose 
100  percent  of  the  maximum  price  election 
for  one  type,  you  must  also  choose  100 
percent  of  the  maximum  price  election  for  all 
other  types. 

(b)  The  production  guarantees  in  the 
actuarial  table  are  the  third  stage  guarantees. 
The  stages  are: 

(1)  First  stage  extends  from  planting  until 
the  emergence  of  the  third  leaf  for  direct 
seeded  onions. 

(2)  Second  stage  extends  from  emergence 
of  the  fourth  leaf  for  direct  seeded  onions,  or 
from  transplanting  of  onion  plants,  until  25 
percent  of  the  acreage  in  the  unit  has  been 
subjected  to  topping  and  lifting  or  digging. 

(3)  Third  stage  extends  from  the 
completion  of  topping  and  lifting  or  digging 
on  moreihan  25  percent  of  the  applicable 
acreage  in  the  unit  until  the  end  of  the 
insurance  period. 

(c)  The  production  guarantee  will  be 
expressed  in  hundredweight. 

(d)  Any  acreage  of  onions  damaged  in  the 
first  or  second  stage,  to  the  extent  that 
producers  in  the  area  would  not  normally 
further  care  for  the  onions,  will  be  deemed 
to  have  been  destroyed  even  though  you  may 
continue  to  care  for  the  onions.  The 
production  guarantee  for  such  acreage  will 
not  exceed  the  production  guarantee  for  the 
stage  in"which  the  damage  occurred. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8)), 
the  contract  change  date  is  )une  30  preceding 
the  cancellation  date  for  counties  with  an 
August  31  cancellation  date  and  November 
30  preceding  the  cancellation  date  for  all 
other  counties. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Lifie  of  the 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are: 


State  and  county 

Cartcellatton  and 
termination  date 

AH  ottier  states  and  coun- 
ties. 

February  1. 

State  and  county 

Cancellation  and 
termination  date 

AN  Georgia  Counties; 

August  31. 

Umatilla  County,  Oregon; 

Kinney.  Uvalde,  Medina, 

Bexar,  Wilson,  Karnes, 

Bee,  and  San  Patricio, 

Counties.  Texas,  and  all 

Texas  Counties  lying 

soutti  thereof;  Walla 

Walla  County.  Washing- 

ton. 

6.  Annual  Premium 

In  lieu  of  the  provisions  of  section  7(c) 
(Annual  Premium)  of  the  Basic  Provisions 
(§457.8),  the  annual  premium  amount  is 
computed  by  multiplying  the  third  stage 
production  guarantee  by  the  price  election, 
times  the  premium  fate,  times  the  insured 
acreage,  times  your  share  at  the  time  of 
planting,  and  times  any  applicable  premium 
adjustment  factors  contained  in  the  Actuarial 
Table. 

7.  Insured  Crop 

In  accordance  with  section  8  (Insured  Crop 
of  the  Basic  Provisions  (§457.8).  the  crop 
insured  will  be  all  the  onions  (excluding 
green  (bunch)  or  seed  onions,  chives,  garlic, 
leeks,  and  scallions)  in  the  county  for  which 
a  premium  rate  is  provided  by  the  actuarial 
table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  either  of  a  storage  type  onion 
planted  for  harvest  as  dry  onions  (bulb 
onions)  or  of  a  non-storage  type  onion 
planted  for  harvest  as  partially  dried  fresh 
market  bulb  onions; 

(c)  That  are  not  (unless  allowed  by  the 
Special  Provisions  or  by  written  agreement): 

(1)  Interplanted  with  another  crop  unless 
the  onions  are  interplanted  with  a  windbreak 
crop  and  the  windbreak  crop  is  destroyed 
within  70  days  after  completion  of  seeding  or 
transplanting;  or 

(2)  Planted  into  an  established  grass  or 
legume. 

8.  Insurable  Acreage 

In  addition  to  the  provisions  of  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8).  we  will  not  insure  any  acreage  of 
the  insured  crop  that: 

(a)  Was  planted  to  storage  or  non-storage 
bulb  onions,  green  (bunch)  onions,  seed 
onions,  chives,  garlic,  leeks,  shallots,  or 
scallions  the  previous  year  unless  different 
rotation  requirements  are  specified  in  the 
Special  Provisions  or  we  agree  in  writing  to 
insure  such  acreage:  or 

(b)  Is  damaged  before  the  fmal  planting 
date  to  the  extent  that  the  majority  of 
producers  in  the  area  would  normally  not 
further  care  for  the  crop  and  is  not  replanted, 
unless  we  agree  that  it  is  not  practical  to 
replant. 

9.  Insurance  Period 

(a)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8).  the  acreage  must  be  planted  on  or 
before  the  final  planting  date  designated  in 
the  Special  Provisions  except  as  allowed  in 
section  14(c). 

(b)  The  insurance  period  ends  at  the 
earliest  of: 

(1)  The  calendar  date  for  the  end  of  the 
insurance  period  as  follows: 

(i)  )une  15  for  Vidalia  and  any  other  foil 
planted,  non-storage  type  onions  planted  in 
the  State  of  Georgia; 


(ii)  )uly  15  for  1015  Super  Sweets,  and  any 
other  fall  planted  non-storage  typ>e  onions  in 
the  State  of  Texas; 

(iii)  July  31  for  Walla  Walla  Sweets,  and 
any  other  fall  planted  non-storage  type 
onions  in  the  states  of  Oregon  and 
Washington; 

(iv)  August  31  for  all  spring  planted  non- 
storage  type  onions:  and 

(v)  October  15  for  all  other  insurable 
onions;  or 

(2)  The  following  event  for  each  unit  or 
portion  of  a  unit: 

(i)  Two  days  after  lifting  or  digging  of  non- 
storage  type  onions; 

(ii)  Fourteen  days  after  lifting  or  digging  q(. 
storage  type  onions;  or 

(iii)  Removal  of  the  onions  from  the  unit. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  within  the  insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire: 

(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures: 

(4)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(5)  Wildlife: 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  fieril  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss  not 
insured  against  as  listed  in  section  12  (Causes 
of  Loss)  of  the  Basic  Provisions  (§  457.8).  we 
will  not  insure  against  any  loss  of  production 
due  to  damage  that  occurs  or  becomes 
evident  after  the  end  of  the  insurance  period, 
including,  but  not  limited  to.  damage  that 
occurs  after  onions  have  been  placed  in 
storage. 

11.  Replanting  Payment 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic  Provisions 
(§457.8),  a  replanting  payment  is  allowed  if 
the  crop  is  damaged  by  an  insurable  cause  of 
loss  to  the  extent  that  the  remaining  stand 
will  not  produce  at  least  90  percent  of  the 
third  stage  production  guarantee  for  the 
acreage  and  we  determine  that  it  is  practical 
to  replant. 

(b)  The  maximum  amount  of  the  replanting 
payment  per  acre  will  be  the  lesser  of  7 
percent  of  the  third  stage  production 
guarantee  or  18  hundredweight,  multiplied 
by  your  price  election,  multiplied  by  your 
insured  share. 

(c)  When  onions  are  replanted  using  a 
practice  that  is  uninsurable  as  an  original 
planting,  the  liability  for  the  unit  will  be 
reduced  by  the  amount  of  the  replanting 
payment.  The  premium  amount  will  not  be 
reduced. 

12.  Duties  in  the  Event  of  Damage  or  Loss 
(a)  In  accordance  with  the  requirements  of 

section  14  (Duties  in  the  Event  of  Damage  or 
Loss)  of  the  Basic  Provisions  (§457.8),  the 
representative  samples  of  the  unharvested 
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crop  must  be  at  least  10  feet  wide  and  extend 
the  entire  length  of  each  field  in  the  unit.  The 
samples  must  not  be  harvested  or  destroyed 
until  the  earlier  of  our  inspection  or  15  days 
after  harvest  of  the  balance  of  the  unit  is 
completed. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occurs 
after  this  appraisal  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
will  result  in  an  appraised  amount  of 
production  to  count  that  is  not  less  than  the 
production  guarantee  per  acre  if  such  failure 
results  in  our  inability  to  make  the  required 
appraisal. 

13.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  acceptable 
production  records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  its 
respective  production  guarantee,  by  type  if 
applicable: 

(2)  Multiplying  each  result  of  section 
13(b)(1)  by  the  respective  price  election,  by 
type  if  applicable: 

(3)  Totaling  the  results  in  section  13(b)(2): 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  1 3(c))  by  the  respective  price  election 
you  chose: 

(5)  Totaling  the  results  of  section  13(b)(4); 

(6)  Subtracling  the  result  in  section  13(b)(5) 
from  the  result  in  13(b)(3):  and 

(7)  Multiplying  the  resuh  in  section 
13(b)(6)  by  your  share. 

(c)  The  total  production  (in 
hundredweight)  to  count  firom  all  insurable 
acreage  on  the  unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  direct  marketed  to  consumers  if 
you  Bail  to  meet  the  requirements  contained 
in  section  12; 

(C)  Put  to  another  use  without  our  consent; 

(D)  That  is  damaged  solely  by  uninsured 
causes:  or 

(E)  For  which  you  foil  to  provide 
production  records  that  are  acceptable  to  us; 

(ii)  Production  lost  due  to  uninsured 
causes: 

(iii)  Unharvested  onion  production  (mature 
unharvested  production  may  be  adjusted 
based  on  the  percent  of  damage  in 
accordance  with  section  13(d)): 

(iv)  The  appraised  production  that  exceeds 
the  difference  between  the  first  or  second 
stage  (as  applicable)  and  the  third  stage 


production  guarantee  for  acreage  that  does 
not  qualify  for  the  third  stage  guarantee,  if 
such  acreage  is  not  subject  to  section  13(c)(1) 
(i)  and  (ii);  and 

(v)  Potential  production  on  insured  acreage 
that  you  intend  to  put  to  another  use  or 
abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  if  you  put  the  acreage  to 
another  use  or  abandon  the  crop. 

(vi)  If  agreement  on  the  appraised  amount 
of  production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amount  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  from  the  samples  at  the  time 
harvest  should  have  occurred,  If  you  do  not 
leave  the  required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amount  of  production  to 
count): 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  or 

(C)  If  due  to  the  nature  of  the  damage,  any 
representative  sample  left  would  be  likely  to 
deteriorate  further,  and  no  agreement  is 
reached,  no  release  of  the  crop  will  be  made. 

(2)  All  harvested  onion  production  from 
the  insurable  acreage. 

(d)  If  the  appraised  percent  of  damage 
exceeds  the  percentage  shown  by  type  in  the 
Special  Provisions,  no  production  will  be 
counted  for  that  unit  or  portion  of  a  unit 
unless  onions  from  that  acreage  are 
subsequently  harvested  and  sold. 

(e)  The  extent  of  any  damage  must  be 
determined  nbt  later  than  the  time  onions  are 
placed  in  storage  if  the  production  is  stored 
prior  to  sale,  or  the  date  they  are  delivered 

to  a  packer,  processor,  or  other  handler  if 
production  is  not  stored. 

14.  Late  Planting  and  Prevented  Planting 

(a)  In  lieu  of  provisions  contained  in  the 
Basic  Provisions  (§  457.8),  regarding  acreage 
initially  planted  after  the  final  planting  date 
and  the  applicability  of  a  Late  Planting 
Agreement  Option,  insurance  will  be 
provided  for  acreage  planted  to  the  insured 
crop  during  the  late  planting  period  (see 
section  14  (c))  and  you  were  prevented  from 
planting  (see  section  14  (d)).  These  coverages 
provide  reduced  production  guarantees.  The 
premium  amount  for  late  planted  acreage  and 
eligible  prevented  planting  acreage  will  be 
the  same  as  that  for  timely  planted  acreage. 

If  the  amount  of  premium  you  are  required 
to  pay  (gross  premium  less  our  subsidy)  for 
late  planted  acreage  or  prevented  planting 
acreage  exceeds  the  liability  on  such  acreage, 
coverage  for  those  acres  will  not  be  provided, 
no  premium  will  be  due,  and  no  indemnity 
will  be  paid  for  such  acreage. 

(b)  If  you  were  prevented  from  planting, 
you  must  provide  Moitten  notice  to  us  not 
later  than  the  acreage  reporting  date. 


(c)  Late  Planting 

(1)  For  onion  acreage  planted  during  the 
late  planting  period,  the  production 
guarantee  for  each  acre  will  be  reduced  for 
each  day  planted  after  the  final  planting  date 
by: 

(i)  One  percent  (1%)  per  day  for  the  1st 
through  the  10th  day:  and 

(ii)  Two  percent  (2%)  per  day  for  the  11th 
through  the  25th  day. 

(2)  In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§457.8),  you  must  report  the 
dates  the  acreage  is  planted  within  the  late 
planting  period. 

(3)  If  planting  of  onions  continues  after  the 
final  planting  date,  or  you  are  prevented  from 
planting  during  the  late  planting  period,  the 
acreage  reporting  date  will  be  the  later  of: 

(i)  The  acreage  reporting  date  contained  in 
the  Special  Provisions  for  the  insured  crop; 
or 

(ii)  Five  days  after  the  end  of  the  late 
planting  period. 

(d)  Prevented  Planting  (Including  Planting 
After  the  Late  Planting  Period) 

(1)  If  you  were  prevented  from  timely 
planting  onions,  you  may  elect: 

(i)  To  plant  onions  during  the  late  planting 
period.  The  production  guarantee  for  such 
acreage  will  be  determined  in  accordance 
with  section  14(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any  crop 
except  a  cover  crop  not  for  harvest.  You  may 
also  elect  to  plant  the  insured  crop  after  the 
late  planting  period.  In  either  case,  the 
production  guarantee  for  such  acreage  will  be 
40  percent  of  the  production  guarantee  for 
timely  planted  acres.  For  example,  if  your 
production  guarantee  for  timely  planted 
acreage  is  260  hundredweight  per  acre,  your 
prevented  planting  production  guarantee 
would  be  104  hundredweight  per  acre  (260 
hundredweight  multiplied  by  0.40).  If  you 
elect  to  plant  the  insured  crop  after  the  late 
planting  period,  production  to  count  for  such 
acreage  will  be  determined  in  accordance 
with  section  13;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in  which 
case: 

(A)  No  prevented  planting  production 
guarantee  will  be  provided  for  such  acreage 
if  the  substitute  crop  is  planted  on  or  before 
the  10th  day  following  the  final  planting  date 
for  the  insured  crop:  or 

(B)  A  production  guarantee  equal  to  20 
percent  of  the  production  guarantee  for 
timely  planted  acres  will  be  provided  for 
such  acreage,  if  the  substitute  crop  is  planted 
after  the  10th  day  following  the  final  planting 
date  for  the  insured  crop.  If  you  elected  the 
Catastrophic  Risk  Protection  Endorsement  or 
excluded  this  coverage,  and  plant  a  substitute 
crop,  no  prevented  planting  coverage  will  be 
provided.  For  example,  if  your  production 
guarantee  for  timely  planted  acreage  is  260 
hundredweight  per  acre,  your  prevented 
planting  production  guarantee  would  be  52 
hundredweight  per  acre  (260  hundredweight 
multiplied  by  0.20).  You  may  elect  to  exclude 
prevented  planting  coverage  when  a 
substitute  crop  is  planted  for  harvest  and 
receive  a  reduction  in  the  applicable 
premium  rate.  If  you  wish  to  exclude  this 
coverage,  you  must  so  indicate,  on  or  before 
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the  sales  closing  date,  on  your  application  or 
on  a  form  approved  by  us.  Your  election  to 
exclude  this  coverage  will  remain  in  effect 
from  year  to  year  unless  you  notify  us  in 
writing  on  our  form  by  the  applicable  sales 
closing  date  for  the  crop  year  for  which  you 
wish  to  include  this  coverage.  All  acreage  of 
the  crop  insured  under  this  policy  will  be 
subject  to  this  exclusion. 

(2)  Production  guarantees  for  timely,  late, 
and  prevented  planting  acreage  within  a  unit 
will  be  combined  to  determine  the 
production  guarantee  for  the  unit.  For 
example,  assume  you  insure  one  unit  in 
which  you  have  a  100  percent  share.  The  unit 
consists  of  150  acres,  of  which  50  acres  were 
planted  timely,  50  acres  were  planted  7  days 
after  the  final  planting  date  (late  planted), 
and  50  acres  were  not  planted  but  are  eligible 
for  a  prevented  planting  production 
guarantee.  The  production  guarantee  for  the 
unit  will  be  computed  as  follows: 

(i)  For  the  timely  planted  acreage,  multiply 
the  per  acre  production  guarantee  for  timely 
planted  acreage  by  the  50  acres  planted 
timely: 

(ii)  For  the  late  planted  acreage,  multiply 
the  per  acre  production  guarantee  for  timely 
planted  acreage  by  93  percent  and  multiply 
the  result  by  the  50  acres  planted  late:  and 

(iii)  For  prevented  planting  acreage, 
multiply  the  per  acre  production  guarantee 
for  timely  planted  acreage  by: 

(A)  Forty  percent  and  multiply  the  result 
by  the  50  acres  you  were  prevented  from 
planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  the 
acreage  is  left  idle  for  the  crop  year,  or  if  a 
cover  crop  is  planted  not  for  harvest. 
Prevented  planting  compensation  hereunder 
will  not  be  denied  because  the  cover  crop  is 
hayed  or  grazed:  or 

(B)  Twenty  percent  and  multiply  the  result 
by  the  50  acres  you  were  prevented  from 
planting,  if  the  acreage  is  eligible  for 
prevented  planting  coverage,  and  if  you  elect 
to  plant  a  substitute  crop  for  harvest  after  the 
10th  day  following  the  final  planting  date  for 
the  insured  crop  (This  paragraph  (B)  is  not 
applicable,  and  prevented  planting  coverage 
is  not  available  under  these  crop  provisions, 
if  you  elected  the  Catastrophic  Risk 
Protection  Endorsement  or  you  elected  to 
exclude  prevented  planting  coverage  when  a 
substitute  crop  is  planted  (see  section 
14(d)(l)(iii)).) 

Your  premium  will  be  based  on  the  result 
of  muhiplying  the  per  acre  production 
guarantee  for  timely  planted  acreage  by  the 
150  acres  in  the  unit. 

(3)  You  must  have  the  inputs  available  to 
plant  and  produce  the  intended  crop  with  the 
expectation  of  at  least  producing  the 
production  guarantee.  Proof  that  these  inputs 
were  available  may  be  required. 

(4)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8),  the  insurance  period  for  prevented 
planting  coverage  begins: 

(i)  On  the  sales  closing  date  contained 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county  for  the  crop  year  the 
application  for  insurance  is  accepted;  or 

Ui)  For  any  subsequent  crop  year,  on 
the  sales  closing  date  for  the  insured 
crop  in  the  county  for  the  previous  crop 


year,  provided  continuous  coverage  has 
been  in  effect  since  that  date.  For 
example:  If  you  make  appUcation  and 
purchase  insurance  for  onions  for  the 
1998  crop  year,  prevented  planting 
coverage  will  begin  on  the  1998  sales 
closing  date  for  onions  in  the  county.  If 
the  onion  coverage  remains  in  effect  for 
the  1999  crop  year  (is  not  terminated  or 
canceled  during  or  after  the  1998  crop 
year)  prevented  planting  coverage  for 
the  1999  crop  year  began  on  the  1998 
sales  closing  date.  Cancellation  for  the 
purposes  of  transferring  the  policy  to  a 
different  insurance  provider  when  there 
is  no  lapse  in  coverage  will  not  be 
considered  terminated  or  canceled 
coverage  for  the  purpose,  of  the 
preceding  sentence. 

(5)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not 
exceed  the  total  eligible  acreage  on  all 
FSA  Farm  Serial  Numbers  in  which  you 
have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred 
on  or  before  the  sales  closing  date. 
Eligible  acreage  for  each  FSA  Farm 
Serial  Number  is  determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  AgricuUure  that  limits 
the  number  of  acres  that  may  be  planted 
for  the  crop  year,  the  acreage  eligible  for 
prevented  planting  coverage  will  not 
exceed  the  total  acreage  permitted  to  be 
planted  to  the  insured  crop. 

(ii)  If  you  do  not  participate  in  any 
program  administered  by  the  United 
States  Department  of  Agriculture  that 
limits  the  number  of  acres  that  may  be 
planted,  and  unless  we  agree  in  writing 
on  or  before  the  sales  closing  date, 
eligible  acreage  will  not  exceed  the 
greater  of: 

(A)  The  FSA  base  acreage  for  the 
insured  crop,  including  acres  that  could 
be  flexed  from  another  crop,  if 
applicable; 

(B)  The  number  of  acres  planted  to 
onions  on  the  FSA  Farm  Serial  Number 
during  the  previous  crop  year;  or 

(C)  One-hundred  percent  of  the 
simple  average  of  the  number  of  acres 
planted  to  onions  during  the  crop  years 
that  you  certified  to  determine  your 
yield. 

(iii)  Acreage  intended  to  be  planted 
under  an  irrigated  practice  will  be 
limited  to  the  number  of  acres  for  which 
you  had  adequate  irrigation  facilities 
prior  to  the  insured  cause  of  loss  which 
prevented  you  from  planting. 

(iv)  A  prevented  planting  production 
guarantee  will  not  be  provided  for  any 
acreage: 

(A)  That  does  not  constitute  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that 
is  less  than  20  acres  or  20  percent  of  the 


acreage  in  the  unit  will  be  presumed  to 
have  been  intended  to  be  planted  to  the 
insured  crop  planted  in  the  unit,  unless 
you  can  show  that  you  had  the  inputs 
available  before  the  final  planting  date 
to  plant  and  produce  another  insured 
crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does 
not  designate  a  premium  rate  unless  a 
written  agreement  designates  such 
premium  rate; 

(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplant#d  under  any 
program  administered  by  the  United 
States  Department  of  Agriculture; 

(D)  On  which  another  crop  is 
prevented  from  being  planted,  if  you 
have  already  received  a  prevented 
planting  indemnity,  guarantee  or 
amount  of  insurance  for  the  same 
acreage  in  the  same  crop  year,  unless 
you  provide  adequate  records  of  acreage 
and  production  showing  that  the 
acreage  has  a  history  of  double-cropping 
in  each  of  the  last  4  years  in  which  the 
insured  crop  was  grown  on  the  acreage; 

(E)  On  which  the  insured  crop  is 
prevented  from  being  planted,  if  any 
other  crop  is  planted  and  fails,  or  is 
planted  and  harvested,  hayed  or  grazed 
on  the  same  acreage  in  the  same  crop 
year,  (other  than  a  cover  crop  as 
specified  in  section  14  (d)(2)(iii)(A),  or 
a  substitute  crop  allowed  in  section  14 
(d)(2)(iii)(B)).  unless  you  provide 
adequate  records  of  acreage  and 
production  showing  that  the  acreage  has 
a  history  of  double-cropping  in  each  of 
the  last  4  years  in  which  the  insured 
crop  was  grown  on  the  acreage; 

(F)  When  coverage  is  provided  under  the 
Catastrophic  Risk  Protection  Endorsement  if 
you  plant  another  crop  for  harvest  on  any 
acreage  you  were  prevented  from  planting  in 
the  same  crop  year,  even  if  you  have  a  history 
of  double-cropping.  If  you  have  a 
Catastrophic  Risk  Protection  Endorsement 
and  receive  a  prevented  planting  indemnity, 
guarantee,  or  amount  of  insurance  for  a  crop 
and  are  prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only  receive 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  for  the  crop  on  which 
the  prevented  planting  indemnity,  guarantee, 
or  amount  of  insurance  is  received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the  acreage 
would  have  remained  fallow  for  crop  rotation 
purposes. 

(v)  For  the  purfKwe  of  determining  eligible 
acreage  for  prevented  planting  coverage, 
acreage  for  all  units  will  be  combined  and  be 
reduced  by  the  number  of  onion  acres  timely 
planted  and  late  planted.  For  example, 
assume  you  have  100  acres  eligible  for 
prevented  planting  coverage  in  which  you 
have  a  100  percent  share.  The  acreage  is 
located  in  d  single  FSA  Farm  Serial  Number 
which  you  insure  as  two  separate  optional 
units  consisting  of  50  acres  each.  If  you 
planted  60  acres  of  onions  on  one  optional 
unit  and  40  acres  ot  onions  on  the  second 


Federal  Register  /  Vol.  62,  No.  30  /  Thursday,  February  13.  1997  /  Proposed  Rules  6747 


6746  Federal  Register  /  Vol.  62,  No.  30  /  Thursday.  February  13,  1997  /  Proposed  Rules 


optional  unit,  your  prevented  planting 
eligible  acreage  would  be  reduced  to  zero 
{i.e.,  100  acres  eligible  for  prevented  planting 
coverage  minus  100  acres  planted  equals 
zero). 

(6)  In  accordance  with  the  provisions  of 
section  6  (Report  of  Acreage)  of  the  Basic 
Provisions  (§457.8).  you  must  report  by  unit 
any  insurable  acreage  that  you  were 
prevented  from  planting.  This  report  must  be 
submitted  on  or  before  the  acreage  reporting 
date.  For  the  purpose  of  determining  acreage 
eligible  for  a  prevented  planting  production 
guarantee,  the  total  amount  of  prevented 
planting  and  planted  acres  cannot  exceed  the 
maximum  number  of  acres  eligible  for 
prevented  planting  coverage.  Any  acreage 
you  report  in  excess  of  the  number  of  acres 
eligible  for  prevented  planting  coverage,  or 
that  exceeds  the  number  of  eligible  acres 
physically  located  in  a  unit,  will  be  deleted 
from  your  acreage  report. 

15.  Written  Agreements 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement  in  accordance 
with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
15(e); 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  the  insurance  provider  and  the 
insured  that  will  be  in  effect  if  the  written 
agreement  is  not  approved; 

(c)  If  approved  by  us,  the  written 
agreement  will  include  all  variable  terms  of 
the  contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee,  premium 
rate,  and  price  election; 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year.  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  afler  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with,  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  DC,  on  February  6, 
1997. 

Kenneth  D.  Ackennan. 

Manager,  Federal  Crop  Insurance 
Corporation. 

jFR  Doc.  97-3328  Filed  2-12-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  9fr-SW-2l-AD] 

Airworthiness  Directives;  Eurocopter 
Deutschland  GmbH  (ECD)  Model  BO 
105  C  and  BO  105  S  Helicopters 

agency:  Federal  Aviation 
Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemakinc 
(NPRM). 

SUMMARY:This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Eurocopter  Deutschland  GmbH  (ECD) 
(Eurocopter)  Model  BO  105  C  and  BO 
105  S  helicopters.  This  proposal  would 
require  modifying  the  main  relay  box  by 
replacing  the  voltage  regulator; 
modifying  the  cockpit  overhead  panel 
by  installing  two  additional  switches; 
and  performing  a  functional  test  of  the 
new  voltage  regulator,  generators,  and 
new  switches.  This  proposal  is 
prompted  by  an  in-service  report  of  a 
helicopter  that  experienced  a  generator 
overvohage.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  failure  of  essential  electrical 
equipment  that  could  result  in  spatial 
disorientation  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
April  14, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-SW-21-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
American  Eurocopter  Corporation,  2701 
Forum  Drive,  Grand  Prairie,  Texas 
75053—4005.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Lance  Gant,  Aerospace  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  2601  Meacham  Blvd., 
Fort  Worth.  Texas  76137,  telephone 
(817)  222-5114,  fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
Mfritten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  96-SW-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  Attention;  Rules  Docket  No. 
96-SW-21-AD,  2601  Meacham  Blvd.. 
Room  663,  Fort  Worth,  Texas  76137. 

Discussion 

The  Luftfahrt-Bundesamt  (LBA), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on 
Eurocopter  Model  BO  105  C  and  BO  105 
S  helicopters.  The  LBA  advises  that  the 
voltage  regulators  installed  during 
production  cannot  prevent  the  failure  of 
avionic  instruments  caused  by  generator 
overvohage  in  the  aircraft  power  supply. 

Eurocopter  has  issued  Eurocopter 
Service  Bulletin  ASB-BO-105-80-119, 
dated  November  7. 1994,  which 
specifies  retrofitting  affected  helicopters 
with  a  voltage  regulator  incorporating 
overvohage  protection.  The  retrofit 
action  includes  installing  two  switches 
in  the  cockpit  overhead  panel  so  that  • 
generators  that  are  switched  off  as  a 
result  of  overvohage  can  be  switched  on 
again  individually.  Eurocopter  also 
issued  Eurocopter  Alert  Service  Bulletin 
ASB-BO-105-80-118.  Revision  1,  dated 
November  29, 1995,  that  introduced  a 
compliance  time.  The  LBA  classified 
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this  service  bulletin  as  mandatory  and 
issued  AD  95-458,  dated  December  5, 
1995  in  order  to  assure  the  continued 
airworthiness  of  these  helicopters  in 
Germany. 

This  helicopter  model  is 
manufactured  in  Germany  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Eurocopter  Model  BO 
105  C  and  BO  105  S  helicopters  of  the 
same  type  design  registered  in  the 
United  States,  the  proposed  AD  would 
require  modifying  the  main  relay  box 
IVE;  modifying  the  cockpit  overhead 
panel,  and  performing  a  functional  test 
of  the  new  voltage  regulator,  generators, 
and  new  switches.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  100 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  14  work 
hours  to  accomplish  the  modification, 
one-half  work  hour  to  accomplish  the 
functional  test,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $14,317  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,518,700. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  Deutschland  GmbH  (ECD): 
Docket  No.  96-SW-21-AD. 

Applicability:  Model  BO  105  C  and  BO  105 
S  helicopters,  serial  number  (S/N)  161  and 
higher,  equipped  with  a  voltage  regulator, 
part  number  (P/N)  511565-OOOR,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (b)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  the  next  120 
calendar  day&after  the  effective  date  of  this 
AD,  unless  accomplished  previously. 

To  prevent  failure  of  essential  electrical 
equipment  that  could  result  in  spatial 
disorientation  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Modify  the  main  relay  box  and  the 
cockpit  overhead  panel,  and  perform  the 
functional  test  in  accordance  with  the 


Accomplishment  Instructions  of  Eurocopter 
Alert  Service  Bulletin  (ASB)  ASB-BO-105- 
80-119.  dated  November  7, 1994. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Roturcraft 
Standards  Staff.  Rotorcraft  Directorate.  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager.  Rotorcraft  Standards  Staff 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Rotorcraft  Standards  Staff. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  February 
5. 1997. 

Lairy  M.  Kelly. 

Acting  Manager.  Rotorcraft  Directorate. 
Aircraft  Certification  Service. 
|FR  Doc.  97-3533  Filed  2-12-97;  8:45  ami 
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14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-12] 

Proposed  Amendment  to  Class  E 
Airspace;  Meadviile,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Class  E  airspace  area  at 
Meadviile,  PA.  The  development  of  a 
new  Standard  Instrument  Approach 
Procedure  (SL\P)  at  Port  Meadviile 
Airport  based  on  the  Global  Positioning 
System  (GPS)  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SL\P  and  for 
instrument  flight  rules  (IFR)  op)erations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  March  25,  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager. 
Operations  Branch.  AEA-530.  Docket 
No.  97-AEA-12.  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
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in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region.  Federal  Building 
#11,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOfl  FURTHER  INFORMATIOH  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
Sf)ecialist,  Operations  Branch,  AEA-530 
F.A.A.  Eastern  Region.  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-12."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposal  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  fttjposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7. 
F.A.A.  Eastern  Region.  Federal  Building 
#111.  John  F.  Kennedy  International 
Airport.  Jamaica.  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  maiUng 
Ust  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Meadville.  PA.  A  GPS  RWY  25  SIAP  has 
been  developed  for  the  Port  Meadville 
Airport.  Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  (AGL)  is  needed  to 
accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996.  and  effective 
September  16, 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  techuical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 


PART  71— {AMENDED! 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D.  dated 
September  4. 1996.  and  effective 
September  16. 1996.  is  proposed  to  be 
amended  as  follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  E5— Meadville,  PA  (Revised] 

Port  Meadville  Airport,  Meadville,  PA 
(Lat.  41"'37'35"  N,  long.  80"'12'53"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.5-mile 
radius  of  Port  Meadville  Airport,  excluding 
that  portion  which  overlies  the  Greenville, 
PA  Class  E  airspace  area. 
***** 

Issued  in  Jamaica,  New  York,  on  February 
3. 1997. 

James  K.  Buckles, 

Acting  Manager.  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  97-3672  Filed  2-12-97;  8:45  ami 

BILUNO  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  97-AEA-O03] 

Proposed  Establishment  of  Class  E 
Airspace;  Mount  Pleasant,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  Class  E  airspace  at  Mount 
Pleasant,  PA.  The  development  of  a  new 
Standard  Instrument  Approach 
Procedure  (SIAP),  Helicopter  Point  In 
Space  Approach  based  on  the  Global 
Positionin^ystem  (GPS),  and  serving 
Frick  Community  Hospital  Heliport,  has 
made  this  proposal  necessary.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 
Instrument  Flight  Rules  (IFR)  operations 
to  the  heliport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

DATES:  Comments  must  be  received  on 
or  before  March  20. 1997. 

ADDRESSES:  Send  comments  on  the 
proposed  rule  in  triplicate  to:  Manager, 
Operations  Branch.  AEA-530,  Docket 
No.  97-AEA-003,  F.A.A.  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  Infl  Airport,  Jamaica,  NY 
11430.  The  official  docket  may  be 
examined  in  the  Office  of  the  Assistant 
Chief  Counsel,  AEA-7,  F.A.A.  Eastern 
Region,  Federal  Building  #111,  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA- 
530,  F.A.A.  Eastern  Region,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430;  telephone:  (718)  553^521. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  or 
arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  submit  with 
those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-003".  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter. 

All  communications  received  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 


Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
(AGL)  at  Mount  Pleasant,  PA.  A  GPS 
Point  In  Space  Approach  has  been 
developed  for  Frick  Community 
Hospital  Heliport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  approach  and  for 
IFR  operations  to  the  heliport.  The  area 
would  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  above  the  surface 
are  published  in  Paragraph  6005  of  FAA 
Order  7400. 9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR'part  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Cbmp.  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16, 1996,  is  proposed  to  be 
amended  as  follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  ES  Mount  Pleasant,  PA  (New] 

Frick  Community  Hospital  Heliport,  PA 
Point  In  Space  Coordinates 
(Lat.  40''09'17"  N.  long.  79''33'39"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6-mile  radius 
of  the  Point  In  Space  serving  Frick 
Community  Hospital  Heliport,  excluding  that 
portion  that  coincides  with  the  Latrobe,  PA 
Class  E  airspace  area  and  the  Connellsville, 
PA  Class  E  airspace  area. 
*         •         *         *         • 

Issued  in  Jamaica,  New  York,  on  February 
3, 1997.     ~ 
James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Begion. 
(FR  Doc.  97-3671  Filed  2-12-97;  8:45  am) 

BUXINC  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

PA-42-S5] 

RIN  1545-AU38 

Definition  of  Reasonable  Basis; 
Hearing 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Change  of  location  of  public 

hearing.  

summary:  This  document  changes  the 
location  of  the  public  hearing  on 
proposed  regulations  relating  to  the 
accuracy-related  penalty  regulations 
under  chapter  1  of  the  Internal  Revenue 
Code. 

DATES:  The  public  hearing  is  being  held 
on  Tuesday,  February  25, 1997, 
beginning  at  10:00  a.m. 
ADDRESSES:  The  public  hearing 
originally  scheduled  in  the  IRS 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building.  HH 
Constitution  Avenue,  N\V,  Washington, 
DC.  is  changed  to  room  2615,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFOftMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Tuesday,  November  12, 
1996  (61  FR  58020),  armounced  that  a 
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public  hearing  relating  to  proposed 
regulations  under  chapter  1  of  the 
Internal  Revenue  Code  will  be  held 
Tuesday,  February  25,  1997,  beginning 
at  10:00  a.m.  in  the  IRS  Commissioner's 
Conference  Room,  room  3313,  Internal 
Revenue  Building,  1111  Constitution 
Avenue  NW,  Washington,  DC  and  that 
requests  to  speak  and  outlines  of  oral 
comments  should  be  received  by 
Tuesday.  February  4,  1997. 

The  location  of  the  public  hearing  has 
changed.  The  hearing  is  being  held  in 
room  2615  on  Tuesday,  February  25, 
1997.  beginning  at  10:00  a.m.  The 
requests  to  speak  and  outlines  of  oral 
comments  should  have  been  received  by 
Tuesday,  February  4, 1997.  Because  of 
controlled  access  restrictions,  attenders 
cannot  be  admitted  beyond  the  lobby  of 
the  Internal  Revenue  Building  until  9:45 
a.m. 

Copies  of  the  agenda  are  available  free 
of  charge  at  the  hearing. 
Michael  L.  Slaughter, 
Acting  Chief.  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc.  97-3655  Filed  2-12-97;  8:45  am] 

BILUMG  COOC  4nO-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN-155-1-7178;  TN-MEM-1 49-3-870; 
FRL-666»-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Tennessee  and  Memphis-Shelby 
County,  Tennessee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  and  by  Memphis-Shelby 
County  for  the  purpose  of  establishing  a 
federally  enforceable  state  operating 
permit  (FESOP)  program  and  a  federally 
enforceable  local  operating  permit 
(FELOP)  program.  In  order  to  extend  the 
Federal  enforceability  of  Tennessee's 
FESOP  and  Memphis-Shelby  County's 
FELOP  to  hazardous  air  pollutants 
(HAP).  EPA  is  also  proposing  approval 
of  the  States  FESOP  and  County's 
FELOP  regulations  pursuant  to  section 
1 12  of  the  Clean  Air  Act  as  amended  in 
1990  (CAA).  In  the  final  rules  section  of 
this  Federal  Register,  EPA  is  approving 
Tennessee's  and  Memphis-Shelby 
County's  SIP  revisions  as  a  direcl  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  noncontroversial 


revision  amendments  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approvals  is  set  forth  in  the 
direct  final  rule.  If  no  adverse  comments 
are  received  in  response  to  that  direct 
final  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawal  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this 
approval  action.  Any  parties  interested 
in  commenting  on  this  action  should  do 
so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  March  17, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to:Gracy  R.  Danois,  Air 
and  Radiation  Technology  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  Atlanta  Federal 
Center,  100  Alabama  Street.  SW., 
Atlanta,  Georgia  30303. 

Copies  of  the  material  submitted  by 
the  State  of  Tennessee  and  by  Memphis- 
Shelby  County  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air  and  Radiation 
Technology  Branch,  Atlanta  Federal 
Center.  100  Alabama  Street,  SW., 
Atlanta,  Georgia  30303. 

Tennessee  Department  of 
Environmental  Protection,  Tennessee 
Division  of  Air  Pollution  Control,  9th 
Floor  L&C  Annex.  401  Church  Street, 
Nashville,  Tennessee,  37243-1531. 

Memphis  and  Shelby  County  Health 
Department,  814  Jefferson  Avenue. 
Memphis,  Tennessee,  38105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gracy  R.  Danois,  Air  and  Radiation 
Technology  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region  4, 
Environmental  Protection  Agency, 
Atlanta  Federal  Center,  100  Alabama 
Street,  SW.,  Atlanta,  Georgia,  30303. 
The  telephone  number  is  404/562-9119. 
Reference  files  TN-155  and  TN-149-3. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  refer  to  the 
direct  final  rule  which  is  published  in 
the  rules  section  of  this  Federal 
Register. 


Dated:  December  16, 1996. 
A.  Stanley  Meibur:g, 
Acting  Regional  Administrator. 
[PR  Doc.  97-3578  Filed  2-12-97;  8:45  ami 
BILUNQ  CODE  65M-60-F 


40  CFR  Parts  180. 185,  and  186 
[OPP-300432;  FRL-5381-«] 
RIN  2070^018 

Propargite;  Proposed  Revocation  of 
Certain  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 


SUMMARY:  EPA  is  proposing  to  revoke 
tolerances  for  residues  of  the  pesticide 
Propargite  in  or  on  the  following 
commodities:  apples,  dried  apple 
pomace,  apricots,  cranberries,  figs,  dried 
figs,  peaches,  pears,  plums  (fresh 
prunes),  strawberries,  and  succulent 
beans.  EPA  is  proposing  these 
revocations  because  the  uses  associated 
with  the  tolerances  have  been 
voluntarily  deleted  from  propargite 
labels  by  Uniroyal  Chemical  Company. 
Uniroyal  deleted  the  uses  to  address  risk 
concerns  raised  by  EPA. 
DATES:  Written  comments  should  be 
submitted  to  EPA  by  April  14, 1997. 
ADDRESSES:  By  mail,  submit  comments 
to  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (7506C),  Office  of  Pesticide 
Programs,  401  M  St.,  SW.,  Washington. 
DC  20460.  In  person,  bring  comments  to 
Rm.  1132,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway.  Ariington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
IOPP-300432).  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic' 
comments  on  this  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found  in 
Unit  VII.  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeff  Morris.  Special  Review  and 
Reregistration  Division  (7508W). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
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Office  location,  telephone  number  and 
e-mail  address:  Special  Review  Branch, 
Crystal  Station  #1,  3rd  floor,  2800 
Crystal  Drive.  Arlington,  VA  22202, 
telephone:  (703)  308-8029;  e-mail: 
morris.jeffrey@epamail.epa.gov. 
SUPPLEMENTARY  INF0RMATK3N: 

I.  Introduction 

Propargite  (trade  names  Omite  and 
Comite)  is  a  pesticide  that  was 
registered  in  1969  for  the  control  of 
mites  on  a  number  of  agricultural 
commodities  and  ornamental  plants. 
EPA  classifies  propargite  as  a  Bz 
(probable)  human  carcinogen. 

n.  Legal  Authorization 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  301  et  seq.,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA),  Pub.  L.  104-170, 
authorizes  the  establishment  of 
tolerances  (maximum  residue  levels), 
exemptions  from  the  requirement  of  a 
tolerance,  modifications  in  tolerances, 
and  revocation  of  tolerances  for  residues 
of  pesticide  chemicals  in  or  on  raw 
agricultural  commodities  and  processed 
foods  pursuant  to  section  408  [21  U.S.C. 
346(a),  as  amended).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  "aduherated" 
under  section  402(a)  of  the  FFDCA,  and 
hence  may  not  legally  be  moved  in 
interstate  commerce  [21  U.S.C.  342).  For 
a  pesticide  to  be  sold  and  distributed, 
the  pmsticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA,  7  U.S.C.  136  et  seq.). 

ni.  Regulatory  Background 

EPA  published  a  Registration 
Standard  for  propargite  in  1986,  and 
FIFRA  reregistration  is  ongoing. 
Through  the  reregistration  process,  in 
1992  EPA  received  from  Uniroyal 
Chemical  Company,  the  sole  propargite 
registrant  in  the  United  States,  a 
voluntarily  submitted  market  basket 
survey  examining  residue  levels  in 
selected  commodities  in  a  nation-wide 
cross  section  of  grocery  stores.  The 
survey  attempted  to  better  reflect 
propargite  residues  in  these 
commodities  as  purchased  by 
consumers.  Uniroyal 's  market  basket 
survey,  as  well  as  other  sampling  data 
used  by  EPA,  indicated  propargite 
residues  on  certain  foods  such  as  apples 
and  peaches  that  were  far  below 
tolerance  levels  but  nevertheless 
resulted  in  dietary  risks  of  concern  .for 
those  foods.  Based  on  this  and  other 
information,  EPA  conducted  an 


intensive  dietary  risk  assessment  and 
concluded  that  long-term  exposure  to 
propargite  posed  an  unreasonable 
dietary  cancer  risk  to  persons  who 
consume  propargite-treated  foods. 

A.  Use  Deletions 

EPA  discussed  its  risk  findings  with 
Uniroyal,  and  Uniroyal  responded  in  an 
April  5, 1996  letter  by  requesting, 
among  other  things,  voluntary  deletion 
of  the  following  uses  from  all  applicable 
propargite  labels:  apples,  apricots, 
cranberries,  figs,  green  beans,  lima 
beans,  peaches,  pears,  plums  (including 
plums  grown  for  prune  production),  and 
strawberries.  EPA  agreed  to  this  request, 
and  the  deletions  were  announced  in  a 
Federal  Register  notice  dated  May  3. 
1996  (61  FR  19936)  (FRL-5367^).  EPA 
received  comments  both  supporting  and 
opposing  the  use  deletions;  those 
comments  were  considered  prior  to  the 
requested  use  deletions  taking  effect  on 
August  1, 1996.  The  comments  are 
available  in  the  public  record  under 
docket  number  OPP-64029.  As  part  of 
its  use-deletion  agreement  with  EPA, 
Uniroyal  also  agreed  not  to  challenge 
revocation  of  tolerances  for  any  of  the 
deleted  uses. 

B.  Previous  Actions 

EPA  previously  proposed  to  revoke 
the  apple  and  fig  tolerances  listed  under 
40  CFR  180.259,  because  apples  and  figs 
had  or  needed  food  additive  regulations 
(FAR)  that  were  prohibited  by  the 
Delaney  clause.  Under  EPA's 
coordination  policy,  EPA  proposed  to 
revoke  the  tolerances  for  apples  and  figs 
(61  FR  8174,  March  1. 1996)  (FRL- 
5351-6).  On  March  22, 1996,  EPA 
issued  a  final  rule,  subject  to  objections, 
revoking  the  FARs  for  dried  figs  and  tea, 
also  on  grounds  that  the  FARs  violated 
the  Delaney  clause  (61  FR  11994)(FRL- 
5357-7).  The  propargite  registrant  filed 
objections  to  the  "induces  cancer" 
ground  for  the  final  revocation  and 
requested  a  hearing.  Those  revocations 
were  stayed.  In  the  same  notice,  EPA 
revoked  the  FAR  for  raisins  because  it 
was  not  needed.  However,  the  August  3, 
1996  enactment  of  the  FQPA  removed 
pesticides  from  coverage  under  FFDCA 
section  409  and  the  Delaney  clause. 
Therefore,  the  proposed  and  final 
revocations  based  on  Delaney  clause 
grounds  have  no  basis  in  law. 
Accordingly,  EPA  published  a  notice  in 
the  Federal  Register  (61  FR  50684, 
September  26, 1996)(FRL-5397-4) 
withdrawing  the  proposed  and  final 
revocations  for  apples  and  figs  that  were 
premised  on  the  Delaney  clause. 

The  dried  apple  pomace  tolerance 
listed  under  40  CFR  186.5000  was 
proposed  for  revocation  on  September 


21,  1995  (60  FR  49142)(FRL-4977-3)  on 
the  ground  that  dried  apple  pomace  is 
no  longer  listed  on  Table  1  of  Series 
860"Residue  Chemistry  Test  Guidelines 
(formerly  Table  II  of  Subdivision  O  of 
EPA's  Pesticide  Assessment 
Guidelines),  and  therefore  a  tolerance  is 
not  needed. 

TV.  Current  Proposal 

This  notice  proposes  to  revoke  the 
following  tolerances  established  under 
sections  408  and  409  of  FFDCA  (as  a 
matter  of  law,  these  tolerances  are  now 
all  considered  to  be  under  section  408) 
for  residues  of  the  pesticide  propargite 
(2-(p-tert-butylphenoxy)  cyclohexyl  2- 
propynyl  sulfite)  in  or  on  the  following 
commodities  listed  under  40  CFR 
180.259. 185.5000,  and  186.5000: 

Under  §  180.259:  apples,  3  parts  per 
million  (ppm);  apricots,  7  ppm;  beans, 
succulent,  20  ppm;  cranberries,  10  ppm; 
figs,  3  ppm;  peaches,  7  ppm;  pears,  3 
ppm;  plums  (fresh  prunes),  7  ppm; 
strawberries,  7  ppm. 
Under  §  185.5000:  figs,  dried.  9  ppm. 
Under  §  186.5000:  apple  pomace, 
dried,  80  ppm. 

EPA  is  proposing  these  revocations    _ 
because  the  registrant  requested  that  the 
uses  associated  with  the  above 
tolerances  be  formally  deleted  from  all 
of  its  propargite  registrations,  and  those 
uses  have  been  deleted.  End-use 
propargite  labels  no  longer  list  as 
registered  uses  the  commodities 
associated  with  these  tolerances.  It  is 
EPA's  general  practice  to  revoke 
tolerances  where  the  associated 
pesticide  use  has  been  deleted  from  all 
FIFRA  labels.  See  40  CFR  180.32(b). 

An  additional  ground  for  revoking  the 
dried  apple  pomace  tolerance  is  that 
dried  apple  pomace  is  no  longer  listed 
on  Table  1  of  Series  860 -Residue 
Chemistry  Test  Guidelines,  because  it  is 
no  longer  considered  to  be  a  significant 
livestock  feed  item  and  therefore  does 
not  require  a  feed  additive  regulation. 
Documentation  explaining  EPA's 
conclusions  on  what  animal  feeds  are 
significant  has  been  included  in  the 
public  record. 

Projwrgite  degrades  in  soil  with  a 
half-life  of  less  than  60  days.  Based  on 
this  lack  of  persistence,  there  is  no 
expectation  of  unavoidable  residues. 

Codex  maximum  residue  limits  exist 
for  propargite.  Propargite  is  a  candidate 
for  Codex  re-evaluation,  but  review  has 
not  yet  been  scheduled.  EPA  requests 
comments  on  whether  residues  are 
present  in  or  on  imported  commodities. 

V.  Effective  Dates  of  Proposed 
Tolerance  Revocations 

Prior  to  the  amendment  of  the 
FFDCA,  it  was  generally  the  practice  of 
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EPA  in  similar  instances  to  establish  an 
effective  date  for  each  tolerance 
revocation  that  takes  into  consideration 
the  time  needed  for  legally  treated  food 
to  pass  entirely  through  the  channels  of 
trade.  That  is  no  longer  necessary 
because  under  section  408{1)(5),  food 
lawfully  treated  will  not  be  rendered 
adulterated  despite  the  lack  of  a 
tolerance  so  long  as  the  residue  on  the 
food  complies  with  the  tolerance  in 
place  at  the  time  of  treatment. 

At  this  time,  EPA  estimates  that 
legally  treated  commodities  should  clear 
the  channels  of  trade  within  3  years  of 
issuance  of  a  flnal  order  revoking  these 
tolerances.  This  is  based  on  a 
preliminary  EPA  estimate  that  food 
processors  attempt  to  deliver  their 
products  to  grocery  stores  within  2  years 
of  production,  and  that  the  products  in 
general  remain  on  store  shelves  for  less 
than  1  year.  EPA  also  estimates  that  no 
fresh  market  commodities  are  expected 
to  be  in  the  channels  of  trade  3  years 
after  treatment  with  propargite. 
However,  because  it  is  important  to  FDA 
as  the  agency  that  monitors  residues  in 
food  to  have  accurate  information 
regarding  the  length  of  time  required  for 
each  affected  commodity  to  move 
through  commerce.  EPA  specifically 
requests  comment  from  growers, 
processors,  and  other  interested  parties 
on  this  matter.  The  procedure  for  filing 
comments  is  described  below  in  unit  VI 
of  this  preamble. 

VI.  Public  Comment  Procedures 

EPA  invites  interested  persons  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  After  consideration  of  comments, 
EPA  will  issue  a  final  rule.  Such  rule 
will  be  subject  to  objections.  Failure  to 
file  an  objection  within  the  appointed 
period  will  constitute  waiver  of  the  right 
to  raise  in  future  proceedings  issues 
resolved  in  the  final  rule. 

Comments  must  be  submitted  by 
April  14, 1997,  and  must  bear  a  notation 
indicating  the  docket  number  jOPP- 
300432).  Three  copies  of  the  comments 
should  be  submitted  to  either  location 
listed  under  ADDRESSES  at  the  beginning 
of  this  notice. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  or  all  of 
that  information  as  CBI.  EPA  will  not 
disclose  information  so  marked,  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  second  copy  of  such 
comments,  with  the  CBI  deleted,  also 
must  be  submitted  for  inclusion  in  the 
public  record.  EPA  may  publicly 
disclose  without  prior  notice 
information  not  marked  confidential. 


VII.  Public  Record 

A  record  has  been  established  for  this 
notice  under  docket  number  (OPP- 
300432]  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  that  does  not 
include  any  information  claimed  as  CBI 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Rm.  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency. 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into    - 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record,  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  rulemaking  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  notice. 

VIII.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action" 
and.  since  this  action  does  not  impose 
any  information  collection  requirements 
subject  to  approval  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq.. 
it  is  not  subject  to  review  by  the  Office 
of  Management  and  Budget.  In  addition, 
this  action  does  not  impose  any 
enforceable  duty,  or  contain  any 
"unfunded  mandates"  as  described  in 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4),  or 
require  prior  consultation  as  specified 
by  Executive  Order  12875  (58  FR  58093, 
October  28, 1993),  entitled  Enhancing 
the  Intergovernmental  Partnership,  or 
special  considerations  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Administrator 
has  determined  that  there  will  be  no 
economic  impacts  from  revocation  of 
the  tolerances  in  this  notice,  because  the 


registrant  has  cancelled  the  uses. 
Despite  the  revocation,  commodities 
legally  treated  under  FIFRA  and 
consistent  with  the  tolerance  in  place  at 
time  of  treatment  are  allowed  by  the 
statute  to  clear  the  channels  of  trade. 
Therefore,  EPA  certifies  that  this  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  185 

Food  additives,  Pesticide  and  pest. 

40  CFR  Part  186 

Animal  feeds.  Pesticide  and  pest. 
Dated:  January  31, 1997. 
Daniel  M.  Barolo, 

Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180. 185.  and  186  be  amended  to 
read  as  follows: 

PART  180— [Amended] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

§180.259  [Amended] 

b.  In  §  180.259.  the  table  in  paragraph 
(a)  is  amended  by  removing  the  entries 
for  apples:  apricots;  beans,  succulent; 
cranberries;  figs;  peaches;  pears;  plums 
(fresh  prunes);  and  strawberries. 

PART  185— [AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

§185.5000  [Amended] 

b.  Section  185.5000  is  amended  by 
removing  the  entry  for  "Figs,  dried." 

PART  186— [AMENDED] 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 
Authority:  21  U.S.C.  348. 
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§  186.5000  [Amended] 

b.  Section  186.5000  is  amended  by 
removing  the  entry  for  "Apple  pomace, 
dried." 

IFR  Doc.  97-3518  Filed  2-12-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Parts  383  and  391 
[FHWA  Docket  No.  MC-93-23] 
RIN  2125-AD20 

Commercial  Driver  Physical 
Qualifications  as  Part  of  the 
Commercial  Driver's  License  Process 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  meeting  of  negotiated 
rulemaking  advisory  committee. 

SUMMARY:  The  FHWA  announces  the 
meeting  date  of  an  advisory  committee 
(the  Committee)  established  under  the 
Federal  Advisory  Committee  Act  and 


the  Negotiated  Rulemaliing  Act  to 
consider  the  relevant  issues  and  attempt 
to  reach  a  consensus  in  developing 
regulations  governing  the  proposed 
merger  of  the  State-administered 
commercial  driver's  license  (CDL) 
procedures  of  49  CFR  Fart  383  and  the 
driver  physical  qualifications 
requirements  of  49  CFR  Part  391.  The 
Committee  is  composed  of  persons  who 
represent  the  interests  that  would  be 
substantially  affected  by  the  rule. 

The  FHWA  believes  that  public 
participation  is  critical  to  the  success  of 
this  proceeding.  Participation  at 
meetings  is  not  limited  to  Committee 
members.  Negotiation  sessions  are  open 
to  the  public,  so  interested  parties  may 
observe  the  negotiations  and 
communicate  their  views  in  the 
appropriate  time  and  manner  to 
Committee  members. 

For  a  listing  of  Committee  members, 
see  the  notice  published  on  July  23. 
1996,  61  FR  38133.  Please  note  that  the 
United  Motorcoach  Association  and  the 
American  Bus  Association  will  serve  as 
full  members  of  the  Committee.  For 
additional  background  information  on 
this  negotiated  rulemaking,  see  the 


notice  published  on  April  29. 1996,  at 
61  FR  18713. 

DATES:  The  sixth  meeting  of  the 
advisory  committee  will  begin  at  9:30 
a.m.  on  March  24-25, 1997. 
ADDRESSES:  The  sixth  meeting  of  the 
advisory  committee  will  be  held  at  the 
Department  of  Transportation,  Nassif 
Building,  Room  3200,  400  7th  Street. 
SW,  Washington,  D.C.  Subsequent 
meetings  will  be  held  at  locations  to  be 
announced. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Teresa  Doggett,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4001,  or  the  Office  of  Chief  Counsel. 
(202)  366-0834,  Federal  Highway 
Administration,  400  Seventh  Street, 
SW.,  Washington.  D.C.  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m. 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

Authority:  (5  U.S.C  561-570;  5  U.S.C. 
App.  2  sections  1-151 

issued  on:  Februar>'  7. 1997. 
George  L.  Reagle, 

Associate  Administrator  for  Motor  Carriers. 
IFR  Doc.  97-3665  Filed  2-12-97;  8:45  ami 
BILUNG  COOE  4«10-22-P 
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DEPARTMENT  OP  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

February  7, 1997. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  .of  Management  and  Budget 
(0MB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OaO.  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202)  720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information  - 
displays  a  currently  valid  0MB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Kamal  Bunt. 

OMB  Control  Number:  0579-0121. 

Summary:  The  regulations  for  Kamal 
Bunt  require  the  use  of  limited  permits, 
certificates,  compliance  agreements,  and 
other  documents  that  are  needed  to 
inform  the  public  of  the  requirements. 

Need  and  Use  of  the  Information:  The 
information  is  useid  to  authorize  the 
interstate  movement  of  regulated 
articles  and  help  prevent  the  spread  of 
Kamal  Bunt. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  4,327. 

Frequency  of  Responses:  Reporting: 
On  occasion 

Total  Burden  Hours:  7,115. 


and  highway  managers;  aid  tourism  and 
marketing  efforts;  and,  insure  enjoyment 
by  the  users. 

Description  of  Respondents: 
Individuals  or  households;  Business  of 
other  for-profit. 

Number  of  Respondents:  150. 

Frequency  of  Responses:  Reporting: 
One  Time  Only. 

Total  Burden  Hours:  50. 

Emergency  processing  of  this 
submission  has  been  requested  by 
February  18, 1997. 
Larry  Roberson, 

Deputy  Departmental  Clearance  Officer. 
(FR  Doc.  97-3568  Filed  2-12-97;  8:45  am) 

BILUNG  CODE  341(M)1-M 


•  Animal  and  Plant  Inspection  Service 

Title:  Foreign  Quarantine  Notices. 

OMB  Control  Number:  0579-0049. 

Summary:  Information  collected 
includes  an  application  for  permit  to 
import  a  plant  or  plant  product.  Foreign 
countries  must  certify  that  products  to 
be  imported  are  free  of  disease  and 
pests. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  enforce  the  Plant 
Quarantine  Act  and  the  Federal  Plant 
Pest  Act.  The  information  helps  prevent 
the  spread  of  plant  diseeise  and  insect 
pests. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions; 
Farms;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  99,519. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  106.862. 

•  Forest  Service 

Title:  Bighorn  National  Forest  Scenic 
Byways  User  Survey. 

OMB  Control  Number:  0596— New. 

Summary:  The  purpose  of  this  survey 
is  to  insure  that  scenic  byways  users' 
input  is  considered  in  the  development 
of  the  scenic  byways  corridor 
management  plans.  Respondents 
include  travelers,  users  and  business 
interests  that  depend  upon  the  byways. 

Need  and  Use  of  the  Information:  The 
data  will  be  used  to  assist  public  lands 


Agricultural  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 
USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Forest  Service,  intends  to  grant  to  Sonic 
Industries,  Inc.  ofilatboro, 
Pennsylvania,  an  exclusive  license  to 
U.S.  Patent  5,396,799  issued  March  14, 
1995,  "Method  and  Apparatus  for  In 
Situ  Evaluation  of  Wooden  Members". 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  September  16, 
1992. 

DATES:  Comments  must  be  received  on 
or  before  April  14, 1997. 
ADDRESSES:  Send  comments  to:  Janet  I. 
Stockhausen,  USDA  Forest  Service,  One 
Gifford  Pinchot  Drive,  Madison, 
Wisconsin,  53705-2398. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  I.  Stockhausen  of  the  USDA  Forest 
Service  at  the  Madison  address  given 
above;  telephone:  608-231-9502. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  Untied 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Sonic  Industries,  Inc.  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  prospective  license  may 
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be  granted  unless,  within  sixty  days 
from  the  date  of  this  pubhshed  Notice, 
the  Forest  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
[FR  Doc.  97-3569  Filed  2-12-97;  8:45  am) 
WLUNG  CODE  3410-13-M 


Forest  Service 

Information  Collection  for  Recreation, 
Scenery  and  Tourism  Management 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  announces  its  intention 
to  establish  a  new  information 
collection.  The  new  collection  is 
necessary  to  gather  information  about 
visitor  preferences  and  expectations 
concerning  recreational  facilities,  such 
as  campgrounds  and  parking  areas; 
scenery  management,  including  visitors' 
favorite  scenic  views;  and  highway 
management,  such  as  whether  highway 
maintenance  activities  are  compatible 
with  the  scenic  objectives.  The 
information  collected  will  be  used  in 
developing  Scenic  Byways  Corridor 
Management  Plans  for  the  Bighorn 
National  Forest. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  April  14,  1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Bernie  Bomong,  Forester, 
Bighorn  National  Forest.  1969  S. 
Sheridan  Avenue,  Sheridan,  \VY  82801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernie  Bornong,  Bighorn  National 
Forest,  at  (307)672-0751. 

SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

The  following  describes  the 
information  collection: 

Title:  Bighorn  National  Forest  Scenic 
Byways  Summer  User  Survey. 

OMB  Number:  New. 

Expiration  Date  of  Approval:  New. 

Type  of  Request:  The  following 
describes  a  new  collection  requirement 
and  has  not  received  approval  by  the 
Office  of  Management  and  Budget. 

Abstract:  The  Bighorn  National 
Forest,  located  in  north  central ' 
Wyoming,  has  contracted  with  EDAW, 
Inc.  to  wo-ite  a  Scenic  Byways  Corridor 
Management  Plan  (CMP)  for  three 


Scenic  Byways  on  the  Bighorn  National 
Forest  located  on  U.S.  Highways  14, 
14A,  and  16.  As  part  of  this  project, 
EDAW,  Inc.  will  conduct  a  survey  of 
visitors  using  the  Scenic  Byways  during 
the  summer  of  1997  to  ensure  that  the 
needs,  expectations,  and  preferences  of 
visitors  are  addressed  in  the  Scenic 
Byways  Corridor  Management  Plan. 

The  Forest  Service  Bighorn  National 
Forest,  Wyoming  Department  of 
Transportation  (WYDOT),  local 
Chambers  of  Commerce,  and  numerous 
small  businesses,  including  lodges  and 
restaurants,  will  use  this  information  to 
more  effectively  manage  the  Scenic 
Byways  to  ensure  that  recreational 
opportunities  and  scenic  views  meet  the 
expectations  of  visitors  and  to  ensure 
that  management  of  the  highways 
within  the  Scenic  Byways  meets 
WYDOT  standards  while  enhancing 
visitor  experiences. 

The  Forest  Service,  for  example,  will 
use.the  information  to  incorporate 
visitor  preferences  into  the  management 
of  recreational  facilities,  such  as 
campgrounds.  This  could  include  the 
location  of  campgrounds,  as  well  as  the 
condition  of  the  campgrounds.  The  data 
will  also  help  the  Forest  Service 
incorporate  scenic  preferences,  such  as 
wildlife  viewing  areas,  when  planning 
projects. 

The  Wyoming  Department  of 
Transportation  (WYDOT)  will  use  the 
information  to  plan  for  and  assess  the 
public's  desires  concerning  the  dual 
purposes  of  providing  safe  and  efficient 
transportation  within  the  Scenic 
Byways,  while  at  the  same  time 
maintaining  the  scenic  beauty  of  the 
highway  corridors.  When  designing 
roads,  WYDOT  will  consider  visitor 
preferences  for  such  matters  as  type  and 
color  of  guardrails  to  install,  use  of 
retaining  walls  in  specific  locations,  or 
the  use  of  snow  fences  instead  of 
plowing  snow.  WYDOT  also  will 
include  visitor  needs,  expectations,  and 
preferences  when  planning  and 
conducting  road  maintenance. 

Local  communities  and  tourism  and 
recreation  industries  will  use  the 
information  to  design  marketing 
strategies  to  promote  tourism  and 
increase  visitaticn  within  and  along  the 
Scenic  Byways. 

To  facilitate  the  collection  of 
information'  personnel  from  EDAW.  Inc. 
will  write  the  survey,  conduct  the 
interviews,  and  analyze  the  survey 
results,  under  the  contract  supervision 
of  the  Bighorn  National  Forest.  The 
interviewers  will  randomly  select 
visitors  using  the  Scenic  Byways  on  the 
Bighorn  National  Forest.  This  is  a 
voluntary  survey,  and  the  first  question 
asked  will  be  whether  or  not  the  visitor 


wishes  to  participate.  The  survey  is  a 
20-minute  interview,  with  the 
interviewer  recording  the  visitor's 
responses  on  the  survey  instrument.  The 
interviewers  will  station  themselves  at 
areas  along  the  Scenic  Byways 
extensively  used  by  visitors,  such  as 
parking  areas,  visitor  centers,  and 
campgrounds. 

The  interviewers  will  ask  visitors, 
who  choose  to  participate  in  the  survey, 
to  evaluate  the  current  status  of,  and 
suggest  possible  improvements  to,  the 
recreational  facilities  along  the  Scenic 
Byways.  These  recreational  facilities 
include  rest  areas,  parking  areas,  visitor 
information  centers,  camping  and 
picnicking  facilities,  and  lodging  and 
restaurant  facilities  operating  under  the 
authorization  of  and  with  special  use 
permits  issued  by  the  Forest  Service. 

Interviewers  will  ask  visitors  their 
expectations  concerning  the  highway 
infrastructure  and  if  maintaining  the 
highway  infrastructure  or  maintaining 
scenic  beauty  is  more  important  to 
them. 

Interviewers  also  will  show  visitors  a 
series  of  photographs  of  the  Scenic 
Byways  and  will  ask  their  perceptions 
and  preferences  of  various  landscapes 
and  their  visual  sensitivity  to  various 
multiple  uses  depicted  in  the 
photographs.  Visitors  also  will  be  asked 
to  point  out  the  areas  they  find 
particularly  attractive,  so  that  those 
areas  can  be  managed  to  protect  their 
scenic  importance. 

Additionally,  EDAW,  Inc.  will 
develop  a  profile  of  Bighorn  National 
Forest  Scenic  Byways  visitors  by  asking 
participants  their  State  of  residence;  the 
number  of  times  per  year  they  visit  the 
Bighorn  National  Forest  Scenic  Byways; 
the  seasons  of  use;  and  the  types  of 
recreational  activities  they  enjoy  along 
the  Scenic  Byways. 

Data  gathered  In  this  information 
collection  is  not  available  from  other 
sources. 

Estimate  of  Burden:  20  minutes. 

Type  of  Respondents:  Individual  users 
of  the  Scenic  Byways  on  the  Bighorn 
National  Forest  and  small  businesses 
located  along  the  byways,  such  as  the 
lodges  and  restaurants. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  100  hours. 

Tne  agency  invites  comments  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  praictical  utility: 
(b)  the  accuracy  of  this  agency's 
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estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
automated  collection,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  0MB 
approval.  All  comments  will  also 
become  a  matter  of  public  record. 

Dated:  February  10, 1997. 
David  G.  Unger, 
Associate  Chief. 
(FR  Doc  97-3626  Filed  2-12-97;  8:45  am) 

BILUNQ  COOe  3410-11-M 


Blue  Mountains  Natural  Resources 
Institute,  Board  of  Directors,  Pacific 
Northwest  Research  Station,  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Blue  Mountains  Natural 
Resources  Institute  (BMNRI)  Board  of 
Directors  will  meet  on  March  11, 1997, 
at  Oregon  Department  of  Transportation 
Conference  Room,  3012  Island  Avenue, 
La  Grande.  Oregon.  The  meeting  will 
begin  at  9:00  a.m.  and  continue  until 
4:00  p.m.  Agenda  items  to  be  covered 
will  include:  (1)  Program  status;  (2) 
research  results  of  specific  projects;  (3) 
outreach  activities;  (4)  identification  of 
issues  of  interest;  (5)  budget  and  plan  of 
work;  (6)  report  on  hiitiatives;  (7) 
presentation  on  Oregon  Initiatives  in 
natiu^l  resources;  (8)  public  comments. 
All  BMNRI  Board  Meetings  are  open  to 
the  public.  Interested  citizens  are 
encouraged  to  attend.  Members  of  the 
public  who  wish  to  make  a  brief  oral 
presentation  at  the  meeting  should 
contact  Larry  Hartmann,  BMNRI,  1401 
Gekeler  Lane,  La  Grande.  Oregon  97850, 
541-962-6537,  no  later  than  March  7, 
1997,  to  have  time  reserved  on  the 
agenda. 

F0«  FURTHCB  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Larry  Hartmann,  Manager,  BMNRI. 
1401  Gekeler  Lane,  La  Grande,  Oregon 
97850,  541-962-6537. 

Dated:  Fetmiary  3, 1997. 
Larrj  HartDMan, 
Manager. 

jFR  Doc.  97-3590  Filed  2-12-97;  8:45  am] 
muma  com  mi»-ii-m 


Rural  Business-Cooperative  Service 

Inviting  Preapplications  for  Technical 
Assistance  for  Rural  Transportation 
Systems 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 


SUMMARY:  The  Rural  Business- 
Cooperative  Service  (RBS),  an  Agency 
within  the  Rural  Development  mission 
area,  announces  the  availability  of 
$500,000  in  competing  Rural  Business 
Enterprise  Grant  (RBEG)  hmds  for  fiscal 
year  (FY)  1997  specifically  for  technical 
assistance  for  rural  transportation 
systems.  The  funds  are  designed  to 
assist  private  nonprofit  corporations 
serving  rural  areas  in  providing 
technical  assistance,  for  planning  and 
developing  transportation  systems,  and 
for  training  for  rural  communities 
needing  improved  passenger 
transportation  systems  or  facilities  in 
order  to  promote  economic 
development  through  a  link  between 
transportation  and  economic 
development  initiatives.  The  RBEG 
program  is  administered  on  behalf  of 
RBS  at  the  State  level  by  the  Rural 
Development  State  Offices. 
DATES:  The  deadline  for  receipt  of  a 
preapplication  in  the  Rural 
Development  State  Office  is  May  1, 
1997.  Preapplications  received  after  that 
date  will  not  be  considered  for  FY  1997 
funding. 

ADDRESSES:  Entities  wishing  to  apply  for 
assistance  should  contact  the  Rural 
Development  State  Offices  to  receive 
further  information  and  copies  of  the 
preapplication  package.  A  list  of  State 
Offices  follows: 
State  Director,  Rural  Development. 

Sterling  Center  Suite  601.  4121 

Carmichael  Road,  Montgomery,  AL 

36106-3683,  (332)  279-3400 
State  Director,  Riu^l  Development,  800 

West  Evergreen,  Suite  201,  Palmer. 

AK  99645.  (907)  745-2176 
State  Director,  Rural  Development.  3003 

North  Central  Avenue.  Suite  900. 

Phoenix.  AZ  85012.  (602)  280-8700 
State  Director.  Rural  Development,  700 

West  Capitol,  P.  O.  Box  2778,  Uttle 

Rock,  AR  72203,  (501)  324-6281 
State  Director,  Rural  Development.  194 

West  Main  Street.  Suite  F.  Woodland. 

CA  95695-2915,  (916)  668-2000 
State  Director,  Rural  Development,  655 

Parfet  Street,  Room  E  100.  Lakewood, 

CO  80215,  (303)  236-2801 
State  Director.  Rural  Development. 

(Delaware  and  Maryland).  5201  South 

Dupont  Highway.  P.  O.  Box  400, 

Camden.  DE  19934-9998.  (302)  697- 

4300 


State  Director.  Rural  Development.  4440 
NW  25th  Place.  P.  O.  Box  147010. 
Gainesville.  FL  32614-7010.  (352) 
338-3400 
State  Director.  Rural  Development. 
Stephens  Federal  Building.  355  E 
Hancock  Avenue,  Athens,  GA  30601, 
(706)  546-2162 
.    State  Director,  Rural  Development. 
Federal  Building,  Room  311. 154 
Waianuenue  Avenue.  Hilo,  HI  96720, 
(808)  933-3000 
State  Director,  Riual  Development,  3232 
Elder  Street,  Boise,  ID  83705,  (208) 
378-5600 
State  Director,  Rural  Development,  Illini 
Plaza,  Suite  103, 1817  South  Neil 
Street,  Champaign,  IL  61820,  (217) 
398-5235 
State  Director,  Rural  Development,  5975 
Lakeside  Blvd,  Indianapolis,  IN 
46278,(317)290-3100 
State  Director,  Rural  Development, 
Federal  Building,  Rm  873,  210  Walnut 
Street,  Des  Moines,  lA  50309,  (515) 
284-4663 
State  Director,  Rural  Development,  1200 
SW  Executive  Drive,  P.O.  Box  4653, 
Topeka,  KS  66604.  (913)  271-2700 
State  Director,  Rural  Development,  771 
Corporate  Drive,  Suite  200,  Lexington, 
KY  40503,  (606)  224-7300 
State  Director,  Rural  Development,  3727 
Government  Street,  Alexandria,  LA 
71302,  (318)  473-7920 
State  Director,  Rural  Development,  444 
Stillwater  Avenue.  Suite  2,  P.O.  Box 
405,  Bangor,  ME  04402-0405,  (207) 
990-9106 
State  Director.  Rural  Development, 
(Massachusetts,  Rhode  Island. 
Connecticut).  451  West  Street. 
Amherst,  MA  01002,  (413)  253-4300 
State  Director,  Rural  Development.  3001 
Coolidge  Road,  Suite  200.  East 
Lansing.  MI  48823,  (517)  337-6635 
State  Director.  Rural  Development.  410 
Agri  Bank  Building,  375  Jackson 

Street,  St  Paul.  MN  55101.  (612)  290- 
3842 

State  Director,  Rural  Development^ 
Federal  Building,  Suite  831, 100  W 
Capitol  Street,  Jackson.  MS  39269, 
(601)  965-4316 

State  Director,  Rural  Development,  601 
Business  Loop  70  West,  Parkade 
Center,  Suite  235,  Coliunbia.  MO 
65203.  (573)  876-0976 

State  Director,  Rural  Development,  900 
Technology  Blvd.,  Unit  1,  Suite  B, 
P.O.  Box  850,  Bozeman,  MT  59715, 
(406)  585-2580 

State  Director,  Rural  Development, 
Federal  Building,  Room  308, 100 
Centennial  Mall  N,  Lincohi,  NE 
68508,  (402)  437-5551 

State  Director,  Rural  Development.  1390 
South  Curry  Street.  Carson  City,  NV 
89703-5405.  (702)  887-1222 
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State  Director.  Rural  Development, 
Tamsfield  Plaza.  Suite  22,  790 
Woodlane  Road,  Mt  Holly,  NJ  08060. 
(609) 265-3600 
State  Director,  Rural  Development,  6200 
Jefferson  Street,  NE,  Room  255, 
Albuquerque.  NM  87109,  (505)  761- 
4950 
State  Director.  Rural  Development, 
Galleries  of  Syracuse,  441  S  Salina 
Street,  Syracuse.  NY  13202.  (315) 

477-6400 
State  Director.  Rural  Development.  4405 

Bland  Road.  Suite  260.  Raleigh.  NC 

27609.  (919)  873-2000 
State  Director,  Rural  Development, 

Federal  Building.  Room  208,  220  East 

Rosser.  P.O.  Box  1737.  Bismarck.  ND 

58502.  (701)  250-^1781 
State  Director.  Rural  Development. 

Federal  Building,  Room  507.  200 

North  High  Street.  Columbus.  OH 

43215.  (614)  469-5600 
State  Director.  Rural  Development.  100 

USDA.  Suite  108.  Stillwater,  OK 

74074.  (405)  742-1000 
State  Director.  Rural  Development,  101 

SW  Main  Street.  Suite  1410.  Portland. 

OR  97204-2333.  (503)  414-3300 
State  Director.  Rural  Development,  1 

Credit  Union  Place.  Suite  330, 

Harrisburg,  PA  17110-2996,  (717) 

782-4476 
State  Director.  Rural  Development.  New 

San  Juan  Office  Building.  Room  501. 

159  Carlos  E  Chardon  Street.  Hato 

Rey.  PR  00918-5481.  (809)  766-5095 
State  Director.  Rural  Development. 

Strom  Thurmond  Federal  Building. 

1835  Assembly  Street.  Room  1007. 

Columbia.  SC  29201,  (803)  765-5163 
State  Director,  Rural  Development, 

Federal  Building.  Room  308.  200  4lh 

Street.  SW.  Huron.  SD  57350,  (605) 

352-1100 
State  Director.  Rural  Development.  3322 

West  End  Avenue.  Suite  300. 

Nashville.  TN  37203-1071.  (615)  783- 

1300 
State  Director.  Rural  Development. 

Federal  Building,  Suite  102. 101 

South  Main,  Temple,  TX  76501,  (817) 

298-1301 
State  Director,  Rural  Development, 

Federal  Building,  Room  5438, 125 

South  State  Street.  Salt  Lake  City.  UT 

84138.  (801)  524-^063 
State  Director.  Rural  Development, 

(Vermont.  New  Hampshire,  Virgin 

Islands).  City  Center,  3rd  Floor,  89 

Main  Street,  Montpelier,  VT  05602, 

(802) 828-6002 
State  Director,  Rural  Development, 

Culpeper  Building.  Suite  238. 1606 

Santa  Rosa  Road,  Richmond,  VA 

23229,(804)287-1550 
State  Director,  Rural  Development, 

Federal  Building,  Room  319,  301 

Yakima  Street,  P.O.  Box  2427, 


Wenatchee,  WA  98807,  (509)  664- 

0240 
State  Director,  Rural  Development,  75 

High  Street.  P.O.  Box  678. 

Morgantown.  WV  26505.  (304)  291- 

4791 
State  Director.  Rural  Development,  4949 

Kirschling  Court,  Stevens  Point,  WI 

54481,  (717)  345-7600 
State  Director  Rural  Development,  100 

East  B,  Federal  Building,  Rm  1005, 

P.O.  Box  820,  Casper.  WY  82602. 

(307) 261-6300 
FOR  FURTHER  INFORMATION  CONTACT: 
Carole  S.  Boyko,  Rural  Development. 
Specialist,  Specialty  Lenders  Division. 
Room  5404.  South  Agriculture  Building. 
1400.  Independence  Avenue.  SW.. 
Washington.  D.C.  20250-0700. 
Telephone:  (202)720-1400. 
SUPPLEMENTARY  INFORMATION:  Refer  to 
section  310B(c)  (7  U.S.C.  1932)  of  the, 
Consolidated  Farm  and  Rural 
Development  Act.  as  amended,  and 
FmHA  Instruction  1942-G  for  the 
information  collection  requirements  of 
the  RBEG  program.  The  RBEG  program 
was  previously  administered  by  the 
former  Rural  Development 
Administration.  Under  the 
reorganization  of  the  Department  of 
Agriculture,  the  responsibility  for 
administering  this  program  was 
transferred  to  RBS.  Part  1942-G  of  title 
7  of  the  Code  of  Federal  Regulations 
provides  details  on  what  information 
must  be  contained  in  the  preapplication 
package. 

The  RBEG  program  is  authorized  by 
section  310B  of  the  Consolidated  Farm 
and  Rural.  Development  Act  (7  U.S.C. 
1932).  as  amended.  The  primary 
objective  of  the  program  is  to  improve 
the  economic  conditions  of  rural  areas. 
The  RBEG  program  will  achieve  this 
objective  by  assisting  private  nonprofit 
corporations  serving  rural  areas  in 
providing  technical  assistance  for 
planning  and  developing  transportation 
systems  and  for  training  for  rural 
communities  needing  improved 
passenger  transportation  systems  or 
facilities  in  order  to  promote  economic 
development  through  a  link  between 
transportation  and  economic 
development  initiatives. 

RBEG  grants  are  competitive  and  will 
be  awarded  to  nonprofit  institutions 
based  on  specific  selection  criteria,  as 
required  by  legislation  and  set  forth  in 
7  CFR  part  1942.  subpart  G.  Project 
selection  will  be  given  to  those  projects 
that  contribute  the  most  to  the 
improvement  of  economic  conditions  in 
rural  areas.  Preapplications  will  be 
tentatively  scored  by  the  State  Offices 
and  submitted  to  the  National  Office  for 
review,  final  scoring,  and  selection. 


Fiscal  Year  1997  Preapplication 
Submission 

Qualified  applicants  should  begin  the 
preapplication  process  as  soon  as 
possible  and  have  their  preapplication 
submitted  to  the  State  Offices  no  later 
than  May  1, 1997.  Each  preapplication    . 
received  in  a  State  Office  will  be 
reviewed  to  determine  if  the 
preapplication  is  consistent  with  the 
eligible  purposes  outlined  in  7  CFR  part 
1942,  subpart  G.  Each  criteria  outlined 
in  7  CFR  part,  1942,  subpart  G  must  be 
addressed  in  the  preapplication.  Failure 
to  address  any  of  the  criteria  will  result 
in  a  zero-point  score  for  that  criteria  and 
can  impact  preapplication  competence. 
Copies  of  7  CFR  part  1942,  subpart  G, 
will  be  provided  to  any  interested 
applicant  by  making  a  request  to  the 
Rural  Development  State  Office  or  the 
RBS  National  Office.  All  projects  to 
receive  technical  assistance  through 
these  grant  funds  are  to  be  identified 
when  the  preapplication  is  submitted  to 
the  State  Office.  Multiple  project 
preapplications  must  identify  each 
individual  project,  indicate  the  amount 
of  funding  requested  for  each  individual 
project,  and  address  the  criteria  as 
stated  above  for  each  individual  project. 
Multiple  project  applicants  should 
indicate  if  the  applicant  wishes  the 
projects  scored  individually  or  as  an 
aggregate  average. 

All  eligible  preapplications,  along 
with  tentative  scoring  sheets  and  the 
State  Director's  recommendation,  will 
be  referred  to  the  National  Office  no 
later  than  June  2. 1997,  for  final  scoring 
and  selection  for  award. 

The  National  Office  will  score 
preapplications  based  on  the  grant 
selection  criteria  and  weights  set  forth 
in  7  CFR  part  1942.  subpart  G.  and  will 
select  awardees  subject  to  the 
availability  of  funds  and  the  awardee's 
satisfactory  submission  of  a  formal 
application  and  related  materials  in 
accordance  with  subpart  G.  It  is 
anticipated  that  grant  awardees  will  be 
selected  by  July  28. 1997.  All  applicants 
will  be  notified  by  the  RBS  of  the 
Agency  decision  on  awards,  and  non- 
selectees  will  be  provided  appeal  rights 
in  accordance  with  7  CFR  part  11.  The 
information  collection  requirements 
within  this  Notice  are  covered  under 
0MB  No.  0575-0132  and  7  CFR  part 
1942.-subpart  G. 

Dated:  February  3, 1997. 
Jill  L4>ng  Thompson, 

Under  Secretary.  Rural  Development. 
IFR  Doc.  97-3566  Filed  2-12-97;  8:45  am} 
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DEPARTMENT  OF  COMMERCE 

IntematJonai  Trade  Administration 
[A-657-80q 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Extruded  Rubt)er  Thread  From 
Malaysia 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by 
petitioner  and  four  producers/exporters 
of  the  subject  merchandise,  the 
Department  of  Conunerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia.  The 
review  covers  five  manufacturers/ 
exporters.  The  period  of  review  (the 
POR)  is  October  1. 1993,  through 
September  30, 1994. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV)  by  all  of  the 
companies  subject  to  this  review.  If 
these  preliminary  results  are  adopted  in 
the  final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries. 
We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  February  13, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  or  Robert  Blankenbaker, 
Office  of  Antidumping  Investigations, 
Import  Adminiatration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4740  or  (202)  482-0989, 
respectively. 

SUPPt^MENTARY  INFORMATION: 

Background 

On  October  7, 1992,  the  Department 
published  in  the  Federal  Register  (57 
PR  46150)  the  antidumping  duty  order 
on  extruded  rubber  thread  from 
Malaysia.  In  accordance  with  19  CFR 
353.22(a)(2),  in  October  1994  the 
petitioner  and  the  following  producers 
and  exporters  of  extruded  rubber  thread 
requested  an  administrative  review  of 
the  antidumping  order  covering  the 
period  October  1, 1993,  through 
September  30, 1994:  Heveafil  Sdn.  Bhd. 
("Heveafil"),  Rubberflex  Sdn.  Bhd. 


("Rubberfiex"),  Filati  Lastex  Elastfibre 
(Malaysia)  ("Filati"),  Rubfil  Sdn.  Bhd. 
("Rubfil")  and  Rubber  Thread  ("Rubber 
Thread').  On  November  14, 1994,  the 
Department  published  its  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  extruded 
rubber  thread  from  Malaysia  for 
Heveafil,  Filati,  Rubberflex.  Rubfil  and 
Rubber  Thread  (59  FR  56459).  Rubber 
Thread  reported  that  it  made  no 
shipments  of  the  subject  merchandise 
during  the  POR. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
extruded  rubber  thread.  Extruded  rubber 
thread  is  defined  as  vulcanized  rubber 
thread  obtained  by  extrusion  of  stable  or 
concentrated  natural  rubber  latex  of  any 
cross  sectional  shape,  measuring  from 
0.18  mm,  which  is  0.007  inch  or  140 
gauge,  to  1.42  mm,  which  is  0.056  inch 
or  18  gauge,  in  diameter.  Extruded 
rubber  thread  is  currently  classified 
under  subheading  4007.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes. 
Our  written  description  of  the  scope  of 
this  review  is  dispositive. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  December  31, 1994.  We  are 
conducting  this  administrative  review 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Such  or  Similar  Merchandise 

In  determining  similar  merchandise 
comparisons,  pursuant  to  section 
771(16)  of  the  Act,  we  considered  the 
following  physical  characteristics, 
which  appear  in  order  of  importance:  (1) 
quality  {i.e.,  first  vs.  second);  (2)  size;  (3) 
finish;  (4)  color;  (5)  special  qualities;  (6) 
uniformity;  (7)  elongation;  (8)  tensile 
strength;  and  (9)  modulus.  With  the 
exception  of  quality,  these 
characteristics  are  in  accordance  with 
matching  criteria  set  forth  in  the  January 
26. 1994.  memorandum  to  the  file  on 
the  record  of  this  review.  Regarding 
quality,  we  have  added  this 
characteristic  in  order  to  address 
respondents'  concerns  regarding 
differences  in  value  related  to 
significant  differences  in  quality. 

Regarding  color,  respondents  assigned 
separate  codes  to  each  shade  of  color. 
We  reassigned  color  codes  to  sales  of 
subject  merchandise,  in  accordance 
with  the  instructions  contained  in  the 
questionnaire.  This  resulted  in  our 


treating  all  shades  of  a  given  color  as 
equally  similar  to  each  other  instead  of 
treating  a  specific  shade  as  most  similar 
to  another  specific  shade. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
extruded  rubber  thread  from  Malaysia  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price  (PP), 
in  accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
when  the  exporter's  sales  price  (ESP) 
methodology  of  section  772(c)  of  the  Act 
was  not  otherwise  indicated.  In 
addition,  where  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  ESP.  in  accordance  with 
section  772(c)  of  the  Act. 

We  based  purchase  price  on  packed. 
CIF  prices  to  the  first  unrelated 
purchaser  in  the  United  States.  We 
made  deductions  from  USP.  where     - 
appropriate,  for  rebates,  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  marine  insurance,  U.S. 
customs  duty,  harbor  maintenance  and 
merchandise  processing  fees,  and  U.S. 
brokerage  and  handling  expenses,  in 
accordance  with  section  772(d)(2)  of  the 
Act. 

For  sales  made  from  the  inventory  of 
the  U.S.  branch  office,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act.  We  calculated  ESP  based  on 
packed,  delivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  rebates.  We  also  made  deductions  for 
foreign  inland  freight,  foreign  brokerage, 
ocean  freight,  marine  insurance.  U.S. 
inland  freight.  U.S.  brokerage,  entry 
fees,  harbor  maintenance  and  processing 
fees,  and  inspection  charges.  In 
accordance  with  section  772(e)(2)  of  the 
Act,  we  made  additional  deductions, 
where  appropriate,  for  credit  and 
indirect  selling  expenses. 

Best  Information  Available 

Section  776(b)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  (BIA)  if  it  is  unable  to  verify 
the  accuracy  of  the  information 
submitted.  In  deciding  what  to  use  as 
BIA,  the  Department's  regulations 
provide  that  the  Department  may  take 
into  account  whether  a  party  refuses  to 
provide  requested  information.  See  19 
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CFR  353.37(b).  Tbus.  the  Department 
may  determine,  on  a  case-by-case  basis, 
what  is  the  BIA. 

In  cases  where  we  have  determined  to 
use  total  BIA,  we  apply  a  two  tier 
methodology  of  BIA  depending  on 
whether  the  companies  attempted  to  or 
refused  to  cooperate  in  these  reviews. 
See  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  ai;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Termination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders.  60  FR 10900  (February  28, 
1995).  When  a  company  refused  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impeded  the  Department's  proceedings, 
we  assigned  that  company  flrst-tier  BIA, 
which  is  the  higher  of:  (1)  the  highest  of 
the  rates  found  for  any  firm  for  the  same 
class  or  kind  of  merchandise  in  the 
same  country  of  origin  in  the  less-than- 
fair-value  (LTFV)  investigation  or  a 
prior  administrative  review;  or  (2)  the 
highest  calculated  rate  found  in  this 
review  for  any  Hrm  for  the  same  class 
or  kind  of  merchandise  in  the  same 
country  of  origin. 

When  a  company  has  substantially 
cooperated  with  our  requests  for 
information  including,  in  some  cases, 
verification,  but  failed  to  provide 
complete  or  accurate  information,  we 
assigned  that  company  second-tier  BIA, 
which  is  the  higher  of:  (1)  The  highest 
rate  (including  the  "all  others"  rate) 
ever  applicable  to  the  firm  for  the  same 
class  or  kind  of  merchandise  from  either 
the  LTFV  investigation  or  a  prior 
administrative  review  or,  if  the  firm  has 
never  before  been  investigated  or 
reviewed,  the  "all  others"  rate  from  the 
LTFV  investigation;  or  (2)  the  highest 
calculated  rate  for  any  firm  in  this 
review  for  the  class  or  kind  of 
merchandise  from  the  same  countrj'  of 
origin.  See  Allied-Signal  Aerospace  Co. 
V.  United  States,  996  F.2d  1185  (Fed. 
Cir  1993). 

We  applied  second-tier  BIA  to 
Rubberflex.  While  Rubberflex 
cooperated  throughout  the 
administrative  review  by  submitting 
questioiuiaire  responses  and  with 
verification,  we  found  that  responses 
provided  by  Rubberflex  could  not  be 
verified  and  thus  resorted  to  BIA 
pursuant  to  section  776(b)  of  the  Act. 
The  inaccuracies  which  render  the 
response  unusable  for  purposes  of 
margin  calculations  include:  Rubberflex 
failed  to  reconcile  its  original 
questionnaire  response  with  its  current 
financial  statements  and  current  trial 
balance:  Rubberflex  did  not  report  all  PP 
sales  that  caused  entries  during  the 


POR;  due  to  inconsistencies  in 
Rubberflex's  date  of  sale  methodology, 
Rubberflex  failed  to  clarify  which  sales 
applied  to  this  review  period  pursuant 
to  the  Department's  methodology; 
Rubberflex  provided  revised 
questioimaire  responses  at  verification 
for  home  market  indirect  selling 
expenses,  direct  labor  expense  and 
packing  labor,  variable  overhead,  and 
cost  of  goods  sold;  for  these  same 
expenses  Rubberflex  could  not 
demonstrate  how  the  original  response 
was  supported  by  dociunentation,  nor 
could  it  document  the  difference 
between  the  original  and  revised 
submission  for  these  items;  Rubberflex 
failed  to  have  all  the  appropriate 
documentation  required  to  trace  the  pre- 
selected sales  to  its  books  and  records, 
and;  Rubberflex  failed  to  report  a  trade- 
bill  financing  expense  incurred  on  U.S. 
sales  as  an  adjustment  to  U.S.  price. 
Furthermore,  it  failed  to  provide 
original  source  documentation  for  its 
reported  managerial  labor  expenses.  The 
deficiencies  are  outlined  in  detail  in  the 
public  version  of  the  memorandum  on 
Rubberflex's  Failed  Verification  from 
Holly  Kuga  to  Jeffrey  P.  Bialos.  dated 
November  26, 1996. 

In  this  case,  the  BIA  rate  is  the  highest 
calculated  rate  for  any  firm  in  this 
review  for  the  class  or  kind  of 
merchandise  from  the  same  country  of 
origin.  Thus,  as  a  result  of  our  review, 
we  preliminarily  determine  the 
dumping  margin  for  Rubberflex  to  be 
29.76  percent. 

Foreign  Market  Value 

In  order  to  determine  whether  the 
home  market  was  viable  during  the  POR 
[i.e.,  whether  there  were  sufficient  sales 
of  extruded  rubber  thread  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  FMV),  we  compared  the 
volume  of  each  of  the  respondent's 
home  market  sales  to  the  volume  of  its 
third  country  sales,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act  and  19 
CFR  353.48.  Based  on  this  comparison, 
we  determined  that  Heveafil  and  Rubfil 
did  not  have  a  viable  home  market 
during  the  POR.  Consequently,  we 
based  FMV  on  third  country  sales  for 
these  companies. 

In  accordance  with  19  CFR  353.49(b), 
we  selected  thetippropriate  third 
country  markets  for  Heveafil  and  Rubfil 
based  on  the  following  criteria: 
Similarity  of  merchandise  sold  in  the 
third  country  to  the  merchandise 
exported  to  the  United  States,  the 
volume  of  sales  to  the  third  country,  and 
the  similarity  of  market  organization 
between  the  third  country  and  U.S. 
markets.  Specifically,  we  chose,  as  the 


appropriate  third  country  markets,  Italy 
for  Heveafil  and  Hong  Kong  for  Rubfil. 

Cost  of  Production 

Because  the  Department  disregarded 
third  country  sales  below  the  COP  for 
both  Heveafil  and  Rubberflex  in  the 
original  investigation  [see  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Extruded  Rubber  Thread 
from  Malaysia,  57  FR  38465  (August  25, 
1992))  in  accordance  with  our  standard 
practice,  there  were  reasonable  grounds 
to  believe  or  suspect  that  both  Heveafil 
and  Rubberflex  had  made  third  country 
sales  at  prices  below  their  COP  in  this 
review  (see  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative: 
Extruded  Rubber  Thread  from  Malaysia, 
61  FR  54767  (October  22, 1996)).  Thus, 
the  Department  initiated  a  COP 
investigation  with  respect  to  Heveafil 
and  Rubberflex.  Additionally,  upon 
petitioner's  allegation  of  sales  made 
below  the  COP  by  Filati  and  Rubfil,  the 
Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  Filati  and  Rubfil  of  the 
foreign  product  under  consideration  for 
the  determination  of  FMV  in  this  review 
may  have  been  made  at  prices  below  the 
COP  as  provided  by  section  773(b)  of 
the  Act.  Therefore,  pursuant  to  section 
773(b)  of  the  Act.  we  initiated  a  COP 
investigation  of  sales  by  Filati  and 
Rubfil.  See  COP  Initiation 
Memorandum,  dated  August  2, 1995. 

In  order  to  determine  whether  home 
market  or  third  country  prices  were 
above  the  cost  of  production  (COP),  we 
calculated  the  COP  for  each  model 
based  on  the  sum  of  the  respondent's 
cost  of  materials,  labor,  other  fabrication 
costs,  general  expenses,  and  packing 
pursuant  to  19  CFR  353.51(c). 

In  accordance  with  section  773(b)  of 
the  Act,  and  longstanding 
administrative  practice  (see,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyethylene  Terephthalate 
Film,  Sheet,  and  Strip  from  Korea,  56 
FR  16306  (April  22, 1991)  and  Final 
Results  of  Antidufnping  Duty 
Administrative  Review:  Mechanical 
Transfer  Presses  from  Japan,  59  FR  9958 
(March  2, 1994)).  if  over  ninety  percent 
of  respondent's  sales  of  a  given  model 
were  at  prices  above  the  cost  of 
production,  we  did  not  disregard  any 
below-cost  sales  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  substantial  quantities.  Where  we 
found  between  ten  and  ninety  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  below  the  COP  and  the 
below  cost  sales  were  made  over  an 
extended  period  of  time,  we  disregarded 
only  the  below-cost  sales.  Where  we 
found  that  more  than  ninety  percent  of 
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respondent's  sales  were  at  prices  below 
the  COP  and  the  sales  were  made  over 
an  extended  period  of  time,  we 
disregarded  all  sales  for  that  product 
and  calculated  FMV  based  on 
constructed  value  (CV),  in  accordance 
with  section  773(e)  of  the  Act.  Based  on 
this  test,  we  disregarded  below-cost 
sales  with  respect  to  Heveafll,  Filati  and 
Rubfil. 

hi  accordance  with  section  773(a)(2) 
of  the  Act,  we  used  CV  as  the  basis  for 
foreign  market  value  where  there  were 
no  usable  sales  of  comparable 
merchandise  in  the  appropriate  home, 
or  third  country,  markets.  We  calculated 
CV  for  each  model  based  on  the  sum  of 
respondent's  cost  of  manufacture 
(COM),  plus  general  expenses,  proflt 
and  U.S.  packing.  In  accordance  with 
section  773(e)(1)(B)  of  the  Act,  for 
general  expenses,  which  include  selling, 
general  and  administrative  expenses 
(SG&A),  we  used  the  greater  of  the 
reported  general  expenses  or  the 
statutory  minimum  of  ten  percent  of  the 
COM.  For  profit,  we  used  the  greater  of 
the  weighted-average  home  or  third 
country  market  profit  during  the  FOR  or 
the  statutory  minimum  of  eight  percent 
ofthe  COM  and  SG&A. 

Where  FMV  was  based  on  third 
country  sales,  we  based  FMV  on  CIF 
prices  to  unrelated  customers  in 
comparable  channels  of  trade  as  that  of 
the  U.S.  customer.  Specifically,  in 
accordance  with  section  773(a)(lKB)  of 
the  Act,  FMV  was  based  on  direct  sales 
httm  Malaysia  for  purchase  price  sales 
comparisons,  and  on  sales  from  the 
inventory  of  each  respondent's  branch 
office  for  ESP  sales  comparisons. 

For  home  or  third  country  market 
price-to-purchase  price  comparisons,  we 
made  deductions,  where  appropriate, 
for  rebates.  We  also  deducted  post-sale 
home  or  third  country  market 
movement  charges  from  FMV  under  the 
circumstance  of  sale  provision  of 
section  773(a)(4)(B)  ofthe  Act  and  19 
CFR  353.56(a).  This  adjustment 
included  Malaysian  foreign  inland 
freight,  brokerage,  ocean  freight,  marine 
insurance,  brokerage,  and  inland  freight 
to  iinrelated  customers,  where 
appropriate.  Pursuant  to  19  CFR 
353.56(a)(2),  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
differences  in  credit  expenses. 

For  home  or  third  country  market 
price-to-ESP  comparisons,  we  made 
deductions  for  rebates  and  credit 
expenses  where  appropriate.  We 
deducted  the  home/third  country 
market  indirect  selling  expenses, 
including  inventory  carrying  costs,  pre- 
sale  freight  [i.e..  foreign  inland  freight, 
brokerage,  ocean  freight,  marine 
insurance,  In^erage.  and  foreign  freight 


to  warehouse)  and  other  indirect  selling 
expenses,  up  to  the  amount  of  indirect 
selling  expenses  incurred  on  U.S.  sales, 
in  accordance  with  19  CFR  353.56(b)(2). 

For  all  price-to-price  comparisons,  we 
deducted  home  or  third  country  market 
packing  costs  and  added  U.S.  packing 
costs,  where  appropriate,  in  accordance 
with  section  773(a)(1)  ofthe  Act.  In 
addition,  where  appropriate,  we  made 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
section  773(a)(4)(c)  ofthe  Act  and  19 
CFR  353.57  and  where  possible,  made 
comparisons  at  the  same  level  in 
accordance  with  19  CFR  353.58. 

For  CV-to-purchase  price 
comparisons,  we  made  circumstance  of 
sale  adjustments,  where  appropriate,  for 
credit  expenses  in  accordance  with 
773(a)(4)(B)  and  19  CFR  353.56. 

For  CV-to-ESP  comparisons,  we  made 
deductions,  where  appropriate,  for 
credit  expenses.  We  also  deducted  the 
home  market  or  third  country  market 
indirect  selling  expenses,  including 
inventory  carrying  costs  and  other 
indirect  selling  expenses,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance 
with  19  CFR  353.56(b)(2). 

For  all  CV-to-price  comparisons,  we 
added  U.S.  packing  expenses  as 
specified  above,  in  accordance  with 
section  773(a)(1)  ofthe  Act. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a).  All 
currency  conversions  were  made  at  the 
rates  certified  by  the  Federal  Reserve 
Bank. 

Verification 

As  provided  in  section  776(b)  ofthe 
Act,  we  conducted  a  verification  of 
information  provided  by  Rubberflex  by 
using  standard  verification  procedures 
including  on-site  inspection  ofthe 
manufacturer's  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
October  1, 1993,  through  September  30, 
1994: 


Manufacturer/exporter 

Margin 
(percent) 

Filati  {.astex  Elastfibre  (Malay- 
sia)  

000 

Rut3ber  Thread 

15.16 

Manufacturer/exporter 

Margin 
(percent) 

Heveatt  ,Sdn.  Bhd 

Rubbertlex  Sdn.  Bhd  

Rub«  Sdn.  Bhd  .„ 

0.36 
29.76 
29.76 

•Rubber  Thread  reported  that  it  made  no 
shipments  of  the  sut>iect  merchandise  during 
the  period  of  review.  Rubber  Thread  has  not 
t}een  Investigated  or  reviewed  previously. 

Interested  parties  may  request  a 
disclosure  within  5  days  of -publication 
of  this  notice  and  may  request  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  workday 
thereafter.  Interested  parties  may  submit 
case  briefs  within  30  days  of  the  date  of 
publication.  Rebuttal  briefs,  limited  to 
issues  raised  in  the  briefs,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  a  notice  of  the  final  results  of 
this  administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  briefs. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
US?  and  FMV  may  vary  from  the 
percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Sfervice.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
for  all  shipments  of  extruded  rubber 
thread  from  Malaysia  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  ofthe  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  ofthe  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  established 
in  the  final  results  of  this  review,  except 
if  the  rate  was  less  than  0.50  percent 
and,  therefore,  de  minimis  within  the 
meaning  of  19  CFR  353.6,  in  which  case 
the  cash  deposit  will  be  zero;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  the  "all  others"  rate. 
as  set  forth  below. 
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On  March  25, 1993.  the  U.S.  Court  of 
International  Trade  (OT)  in  Floral 
Trade  Council  v.  United  States,  822 
F.Supp.  766  (OT  1993)  and  Federal- 
Mogul  Corporation  v.  United  States,  822 
F.Supp.  782  (OT  1993)  decided  that 
once  an  "all  others"  rate  is  established 
for  a  company,  it  can  only  be  changed 
through  an  administrative  review.  The 
E>epartment  has  determined  that  in 
order  to  implement  this  decision,  it  is 
appropriate  to  reinstate  the  original  "all 
others"  rate  from  the  LTFV  investigation 
(or  that  rate  as  amended  for  correction 
of  clerical  errors  or  as  a  result  of 
litigation]  in  proceedings  governed  by 
antidumping  duty  orders.  Because  this 
proceeding  is  governed  by  an 
antidumping  duty  order,  the  "all 
others"  rate  for  the  purposes  of  this 
review  will  be  15.16  percent,  the  "all 
others"  rate  established  in  the  LTFV 
investigation. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  efl^ect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  diu-ing  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  January  14, 1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  97-3634  Filed  2-12-97;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  970122010-7010-01] 

RIN  0693-XX28 

American  Lumber  Standard 
Committee,  Incorporated; 
Recommends  Additions  to 
Membership 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Notice. 

summary:  The  National  histitute  of 
Standards  and  Technology  announces 


that  it  is  considering  a  reconunendation 
from  the  American  Lumber  Standard 
Committee,  Incorporated  (hereafter 
referred  to  as  the  ALSC)  to  increase  the 
membership  of  the  ALSC  by  two 
additional  members.  The  ALSC  has 
recommended  that  the  National  Lumber 
Grades  Authority  (NLGA),  the  rules- 
writing  agency  of  Canada,  and  the 
wood-treaters  segment  of  the  lumber 
industry  each  be  provided  one  voting 
membership.  NIST  will  announce  its 
decision  in  the  Federal  Register 
following  pubhc  review  of  the 
recommendation. 

DATES:  Written  comments  on  the  ALSC 
recommendation  must  be  submitted  to 
Barbara  M.  Meigs,  Standards 
Management  Program,  Office  of 
Standards  Services,  on  or  before  May 
14, 1997,  for  the  comments  to  be 
considered. 

ADDRESSES:  Standards  Management 
Program.  Room  164.  Building  820. 
Office  of  Standards  Services.  National 
Institute  of  Standards  and  Technology. 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  M.  Meigs.  Standards 
Management  Program,  Office  of 
Standards  Services,  National  Institute  of 
Standards  and  Technology.  Tel:  301- 
975-4025.  Fax:  301-926-1559,  e-mail: 
barbara.meigs@nist.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
9.3.7  of  Voluntary  Product  Standard  PS 
20-94  American  Softwood  Lumber 
Standard,  developed  under  procedures 
published  by  the  Department  of 
Commerce  (15  CFR  part  10).  has  a 
provision  by  which  the  Secretary  of 
Commerce,  upon  request,  can  consider 
making  additional  appointments  to  the 
ALSC  to  ensure  that  it  has  a 
comprehensive  balance  of  interests.  It 
provides  that  in  such  considerations, 
the  Secretary  shall  consult  with  the 
ALSC  for  advice  regarding  balance  of 
interests  and  the  criteria  by  which  it 
may  be  determined. 

The  ALSC,  at  its  annual  meeting  on 
November  15, 1996.  approved 
requesting  two  additional  memberships: 
One  membership  for  the  NLGA  of 
Canada  and  one  for  wood-treaters.  This 
recommendation  was  sent  to  NIST  for 
consideration  on  December  10. 1996. 

In  its  recommendation,  the  ALSC 
indicated  that  an  additional  entry  under 
9.3.1  (rules-writing  agencies)  should  be 
provided  to  include  the  NLGA 
membership.  That  section  pertains  to 
the  qualifications  of  rules-writing 
agencies  as  they  pertain  to  the 
composition  of  the  membership  of  the 
ALSC  and  lists  those  agencies  that  may 
nominate  principal  and  alternate 
members.  In  making  its 


recommendation,  the  ALSC  also  noted 
that  for  many  years  Canadian 
representatives  have  been  actively 
involved  in  the  American  lumber 
standardization  system.  Membership  of 
the  NLGA.  therefore,  would  assist  in 
continuing  that  beneficial  relationship. 
The  ALSC  noted  that  in  1995.  Canadian 
softwood  lumber  imports  into  the 
United  States  accounted  for  36%  of  the 
United  States  lumber  market. 

With  regard  to  the  wood-treaters 
membership,  the  ALSC  recommended 
that  an  additional  entry  under  9.3.3 
(other  interested  and  affected  groups)  of 
PS  20-94  should  be  provided.  That 
section  pertains  to  representation  of 
firms  or  organizations  within 
organizations  and  groups  that  specify, 
distribute,  and  purchase  lumber.  Since 
1992,  the  Board  of  Review  of  the  ALSC 
has  been  accrediting  quaUfied  agencies 
for  supervisory  and  lot  inspection  of 
pressure-treated  wood  products  at 
treating  facilities.  These  agencies 
monitor  treating  facilities  in  accordance 
to  their  adherence  to  applicable 
standards  of  the  American  Wood 
Preservers'  Association.  In  making  its 
recommendation,  the  ALSC  noted  that 
over  5  billion  board  feet  of  treated  wood 
is  involved  in  its  treated-wood  program. 

Authority:  15  U.S.C.  272. 

Dated:  February  5. 1997. 
Elaine  Bunten-Mines. 
Director,  Program  Office. 
IFR  Doc.  97-3525  Filed  2-12-97;  8:45  am) 
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Jointiy  Owned  Invention  Available  for 
Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  a  jointly  owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
jointly  owned  by  the  U.S.  Government, 
as  represented  by  the  Department  of 
Commerce  and  the  University  of 
Colorado,  as  represented  by  the  Board  of 
Regents  of  the  University  of  Colorado. 
The  U.S.  Government's  ownership 
interest  in  this  invention  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Technical  and  licensing  information  on 
this  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld.  National 
Institute  of  Standards  and  Technology, 
Industrial  Partnerships  Program. 
Building  820.  Room  213.  Gaithersburg. 
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MD  20899;  Fax  301-869-2751.  Any 
request  for  information  should  include 
the  NIST  Docket  No.  and  Title  for  the 
relevant  invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.'  The  invention 
available  for  licensing  is: 

NIST  Docket  No.  94-010 

Title:  Process  for  Fabrication  of 
Improved  Resistive  Microbolometers. 

Description:  In  this  relatively 
uncomplicated  and  reproducible 
process  for  fabricating  microbolometers, 
an  ultrathin  layer  of  niobium  is  used  as 
the  detector  element,  and  the  wafer  is 
cleaned  in  situ  in  a  low-pressure 
evaporation  system,  to  provide  an 
instrument  having  a  substantially  lower 
noise  level  than  conventional 
microbolometers. 

Dated:  February  6,  1997. 
Elaine  Bunten-Mines. 
Director,  Program  Office 
[FR  Doc.  97-3524  Filed  2-12-97;  8:45  am) 

BtLUNO  CODE  3S10-13-M 


National  Oceanic  and  Atmospheric 
Administration 

P.D.  020697q 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  2  to 
permit  895  (P504D)  and  an  amendment 
of  permit  1005  (P770#71). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  a  modification  to  a 
permit  to  the  U.S.  Army  Corps  of 
Engineers  (Corps)  at  Walla  Walla,  WA 
and  an  amendment  of  a  permit  to  the 
Coastal  Zone  and  Estuarine  Studies 
Division  (CZESD),  NMFS  at  Seattle,  WA 
that  authorize  takes  of  Endangered 
Species  Act-listed  species  for  the 
purpose  of  enhancement,  subject  to 
certain  conditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Environmental  and  Technical 
Services  Division,  525  NE  Oregon 


Street,  Suite  500.  Portland,  OR  97232- 
4169  (503-230-5400). 
SUPPLEMENTARY  INFORMATION:  The 
modification  to  a  permit  and  the 
amendment  of  a  permit  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  October  29, 
1996  (61  FR  55789)  that  an  application 
had  been  filed  by  the  Corps  (P504D)  for 
modification  2  to  enhancement  permit 
895.  Modification  2  to  permit  895  was 
issued  to  the  Corps  on  January  17, 1997. 
Permit  895  authorizes  the  Corps  annual 
takes  of  adult  and  juvenile,  endangered. 
Snake  River  sockeye  salmon 
(Oncorhynchus  nerka);  adult  and 
juvenile,  threatened,  naturally-produced 
and  artificially-propagated,  Snake  River 
spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha);  and  adult 
and  juvenile,  threatened.  Snake  River 
fall  chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  the 
operation  of  the  Juvenile  Fish 
Transportation  Program  on  the  Snake 
and  Columbia  Rivers.  For  modification 
2,  the  Corps  is  authorized  an  increase  in 
the  annual  incidental  take  of  adult, 
threatened.  Snake  River  fall  chinook 
salmon  associated  with  the  juvenile  fish 
transportation  facilities  at  four 
hydroelectric  projects  on  the  rivers. 
Modification  2  is  valid  for  the  duration 
of  the  permit.  Permit  895  expires  on 
December  31,  1998. 

On  February  5, 1997,  NMFS  issued  an 
amendment  of  CZESD's  enhancement 
permit  1005.  Permit  1005  authorizes 
CZESD  takes  of  adult  and  juvenile, 
endangered.  Snake  River  sockeye 
salmon  [Oncorhynchus  nerka) 
associated  with  a  captive  broodstock 
program,  being  conducted  in 
cooperation  with  the  Idaho  Department 
of  Fish  and  Game  (IDFG).  For  the 
amendment,  CZESD  is  authorized  to 
transfer  ESA-listed  sockeye  salmon  eggs 
and/or  juveniles  to  the  Mitchell  Act- 
funded  rearing  facility  at  Bonneville 
Hatchery,  operated  by  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  and/or  any  other  hatchery 
faciUty  deemed  acceptable  by  the 
Envirormiental  and  Technical  Services 
Division  (ETSD),  NMFS  in  Portland, 
Oregon,  for  final  rearing.  ODFW,  and 
any  other  agency  to  receive  ESA-listed 
fish  and/or  eggs  from  CZESD,  will  be 
acting  as  an  agent  of  CZESD  under  the 
terms  and  conditions  of  permit  1005  in 
the  care  and  maintenance  of  the  fish 
and/or  eggs.  When  the  ESA-listed  fish 
are  smolts,  ODFW.  and  any  other  agency 


to  receive  ESA-listed  fish  and/or  eggs 
from  CZESD,  is  authorized  to  transfer 
the  fish  to  IDFG  for  release  in  Stanley 
Basin  Lakes  and  outlet  streams.  Permit 
1005  has  also  been  extended  to  be  valid 
through  December  31, 1997.  The 
amendment  is  valid  for  the  duration  of 
the  permit. 

Issuance  of  the  modification  to  a 
permit  and  the  amendment  of  a  permit, 
as  required  by  the  ESA,  was  based  on 
a  finding  that  such  actions:  (1)  Were 
requested/proposed  in  good  faith,  (2) 
will  not  operate  to  the  disadvantage  of 
the  ESA-listed  species  that  are  the 
subject  of  the  permits,  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-listed  species  permits. 

Dated:  February  7, 1997. 
Robert  C.  Ziobro, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service.  ' 
[FR  Doc.  97-3570  Filed  2-12-97;  8:45  ami 

BILLING  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Washington  Headquarters 

Service. 

ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Washington 
Headquarters  Services  announces  the 
proposed  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  April 
14, 1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
infomlation  collection  should  be  sent  to 


UMI 
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the  Office  of  the  Secretary  of  Defense. 
Washington  Headquarters  Services,  Real 
Estate  &  Facilities  Directorate,  ATTN: 
Ms.  Jennie  Blakeney,  Room  3C34S, 
Pentagon,  Washington,  D.C.  20301- 
1155. 

FOR  FURTHER  MFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Pentagon  Parking  Management 
Office,  at  (703)  697-6251. 

Title,  Associated  Form  and  OMB 
Number:  Vehicle  Access  AppUcation, 
OMB  Control  Number  0704-0329. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
control  entry  into  the  Pentagon. 

Affected  Public:  Employees  of 
commercial  firms  requesting  entrance  to 
the  Pentagon. 

Annual  Burden  Hours:  25. 

Number  of  Respondents:  300. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  5 
minutes. 

Frequency:  On  occasion  and  annually. 
SUPPLEMENTARY  INFORMATION: 
Respondents  are  non-DoD  personnel 
who  request  consideration  to  enter 
controlled  Pentagon  entrances.  The 
information  provided  by  the  requester 
consists  of  name,  social  security 
number,  date  of  birth,  race,  sex,  U.S. 
citizenship,  vehicle  description  and  tag 
numbers,  and  justification  for  entrance 
to  the  Pentagon.  The  information  is 
entered  into  a  computerized  database 
maintained  by  the  Parking  Management 
Office.  The  name  and  vehicle 
information  only,  is  accessed  by  the 
Defense  Protective  Service  Officers 
stationed  at  controlled  entrances  to  the 
Pentagon.  The  Vehicle  Access 
Application  is  filled  out  upon  initial 
request  and  annually  thereafter. 

Dated:  February  7, 1997. 
Patricia  L.  Toppings, 

Altematie  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-3592  Filed  2-12-97;  8:45  ami 
BHJJNO  COM  3000  0<  II 


Defense  Partnership  Council  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  meeting. 

SUaMURY:  The  Department  of  Defanse 
(DoD)  announces  a  meeting  of  the 
Defense  Partnership  Council.  Notice  of 
this  meeting  is  required  under  the 
Federal  Advisory  Committee  Act.  This 
meeting  is  open  to  the  public.  The 
topics  to  be  covered  are  the  Federal 


Managers  Association  (FMA) 
membership  on  the  Council  and  a 
discussion  of  general  DoD  Human 
Resources  initiatives. 
DATES:  The  meeting  is  to  be  held  March 
19, 1997,  in  room  1E801,  Conference 
Room  7,  the  Pentagon,  from  1:00  p.m. 
until  3:00  p.m.  Comments  should  be 
received  by  March  11, 1997,  in  order  to 
be  considered  at  the  March  19  meeting. 
ADDRESSES:  We  invite  interested 
persons  and  organizations  to  submit 
written  comments  or  recommendations. 
Mail  or  deliver  your  cohiments  or 
recommendations  to  Mr.  Kenneth 
Oprisko  at  the  address  shown  below. 
Seating  is  limited  and  available  on  a 
first-come,  first-serve  basis.  Individuals 
wishing  to  attend  who  do  not  posses  an 
appropriate  Pentagon  building  pass 
should  call  the  below  listed  telephone 
number  to  obtain  instructions  for  entry 
into  the  Pentagon.  Handicapped 
individuals  wishing  to  attend  should 
also  call  the  below  listed  telephone 
number  to  obtain  appropriate 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Kenneth  Oprisko,  Chief,  Labor 
Relations  Branch,  Field  Advisory 
Services  Division,  Defense  Civilian 
Personnel  Management  Service,  1400 
Key  Blvd.  Suite  B-200,  Arlington,  VA 
22209-5144,  (703),  ext.  704. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-3593  Filed  2-12-97;  8:45  ami 

BILLING  CODE  5000  (M  M 


DEPARTMENT  OF  EDUCATION 

Notice  of  proposed  information 
collection  requests. 

AGENCY:  IDepartment  of  Education 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Director,  hiformation 
Resources  Management  Group,  invites 
comments  on  thfe  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  April  15, 1997. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Wendy  Taylor,  Desk  Officer: 


Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
D.C.  20503.  Requests  for  copies  of  the 
proposed  information  collection  request 
should  be  addressed  to  Patrick  }. 
Sherrill,  Department  of  Education,  7th  & 
D  Streets,  S.W.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C 
20202-4651.  Written  comments 
regarding  the  regular  clearance  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651,  or  should 
be  electronic  mailed  to  the  internet 
address  #FIRB@ed.gov,  or  should  be 
faxed  to  202-708-9346. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  3506  (c)(2)(A)  requires  that  the 
Director  of  OMB  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  The  Office  of 
Management  and  Budget  (OMB)  may 
amend  or  waive  the  requirement  for 
public  consultation  to  the  extent  that 
public  participation  in  the  approval 
process  would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group,  publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Simunary  of  the  collection:  (4) 
Description  of  the  need  for.  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick ).  Sherrill  at  the 
address  specified  above. 
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The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
hmctions  of  the  Department,  (2)  will 
this  infonnation  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use. of  information 
technology. 

Dated:  February  7, 1997. 

Gloria  Parker, 

Director,  Information  Besources  Management 
Group. 

OflBce  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  Family  Involvement  in 
Elementary  and  Middle  School. 

Abstract:  Research  shows  that  family 
involvement  in  education  is  key  to 
children  learning  to  challenging 
standards.  However,  certain  important 
questions  could  not  be  answered  with 
extant  data.  Accordingly,  this  data  is 
relevant  to  ED's  current  initiative  on 
family  involvement  in  education  and  to 
the  efforts  of  the  2500  grassroots 
organizations  that  are  members  of  the 
Partnership  for  Family  Involvement  in 
Education.  They  include  schools, 
education,  parent,  and  community 
groups  and  employers.  Survey  results 
are  intended  for  presentation  first  by  the 
Vice  President  at  the  1997  annual 
Family  Reunion  VI  themed,  "Family, 
School,  and  Community". 

Additional  Information:  Emergency 
clearance  is  urgently  requested  for  the 
survey  so  that  results  can  first  be 
announced  at  the  Vice  President's 
Family  Reunion  VI  themed,  "Family, 
School,  and  Community."  This 
conference  is  scheduled  for  late  June 
and  media  interest  is  anticipated. 
Approval  is  requested  by  April  15, 1997. 
If  approval  is  not  received  by  that  date, 
the  latest  information  on  family 
involvement  in  education  will  not  be 
available  for  the  Vice  President's 
conference  at  which  issues  addressed  in 
the  survey  will  be  discussed. 

Frequency:  One  Time. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  700. 
Burden  Hours:  93. 

(FR  Doc.  97-3571  Filed  2-12-97;  8:45  am] 

MLUNQCOOe  4000-01-^ 


[CFDA  NO.:  84.275B] 

Partnership  Training,  Technical 
Assistance;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  1997 

Purpose  of  Program:  To  provide 
technical  assistance  to  grantees  that 
receive  funding  for  projects  funded 
under  section  302(e)(1)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 

Eligible  Applicants:  States,  public  or 
nonprofit  private  agencies  and 
organizations,  and  institutions  of  higher 
education  not  receiving  financial 
assistance  under  section  302(e)(1)  of  the 
Act. 

Deadline  for  Transmittal  of 
Applications:  April  11, 1997. 

Deadline  for  Intergovernmental 
Review:  ]une  10,  1997. 

Applications  Available:  February  18, 
1997. 

Available  Funds:  $100,000; 

Estimated  Range  of  Awards: 
$75.000— $100,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75.  77.  79.  80,  81.  82. 
85,  and  86. 

Statutory  Requirements:  The  statutory 
requirements  in  section  302(e)  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
apply  to  this  program. 

In  accordance  with  section  302(e)(4) 
of  the  Act,  the  award  made  under  this 
competition  must  be  used  for  the 
purpose  of  providing  technical 
assistance  to  States  or  entities  receiving 
grants  under  a  separate  competition  of 
the  Partnership  Training  program, 
which  was  announced  in  the  Federal 
Register  on  February  3, 1997  (62  FR 
4988).  The  award  for  this  competition 
will  be  made  in  the  form  of  a 
cooperative  agreement  with  an  entity 
that  has  successfully  demonstrated  the 
capacity  and  expertise  in  the  education, 
training,  and  retention  of  employees  to 
serve  individuals  with  disabilities 
through  the  use  of  consortia  or 
partnerships  established  for  the  purpose 
of  retraining  the  existing  work  force  and 
providing  opportunities  for  career 
enhancement. 

For  Applications:  To  request  an 
application  package,  please  write  to  U.S. 
Etepartment  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3038  Switzer  Building.  Washington. 


D.C.,  20202-2649,  Attention  Joyce  R. 
Jones;  or  call  (202)  205-8351. 

For  Information  Contact:  Dr.  Beverly 
Brightly,  U.S.  Department  of  Education, 
Room  3322,  Switzer  Building,  600 
Independence  Avenue,  S.W., 
Washington,  D.C.  20202-2649. 
Telephone:  (202)  205-9561.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  hltp://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Authority:  29  U.S.C.  774. 

Dated:  Februar>  10, 1997. 

Judith  E.  Heuraann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  97-3613  Filed  2-12-97;  8:*5  am| 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-21 2-001] 

CNG  Transmission  Corporation;  Notice 
of  Compliance  Filing 

February  7, 1997. 

Take  notice  that  on  February  5, 1997, 
CNG  Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets: 

First  Revised  Sheet  No.  107A 
First  Revised  Sheet  No.  120A 
Fourth  Revised  Sheet  No.  136 
Third  Revised  Sheet  No.  202 
First  Revised  Sheet  No.  362 

CNG  requests  an  effective  date  of 
December  31, 1996,  for  its  proposed 
tariff  sheets. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  directive  of 
the  Commission's  January  21  Letter 
Order.  CNG  has  consolidated  the 
statement  of  its  policy  with  respect  to 
financing  or  construction  of  laterals, 
within  the  General  Terms  and 
Conditions  of  its  Tariff.  To  that  end. 
CNG  has  moved  existing  customer 
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reimbursement  provisions  firom  the 
Monthly  Bill  section  of  each  affected 
rate  schedule,  and  added  this  statement 
to  Section  20  of  the  General  Terms. 
Section  5.1  of  each  affected  rate 
schedule  has  been  modified  to  reference 
Section  20. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions,  and  to  the 
parties  to  the  captioned  proceeding. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  97-3549  Filed  2-12-97;  8:45  am] 

BILUNG  CODE  S717-01-M 


[Docket  No.  CP97-231-000] 

CNG  Transmission  Corporation;  Notice 
of  Application 

February  7, 1997. 

Take  notice  that  on  February  4, 1997, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP97-231-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  for  permission  and  approval  to 
abandon,  by  sale  to  Ashland 
Exploration,  Inc.  (Ashland),  certain 
certificated  facilities,  known  as  Line  H- 
169  located  in  Big  Sandy  Township, 
Kanawha  County,  West  Virginia.  CNG 
also  request  that  the  Commission 
confirm  the  non-jurisdictional  nature  of 
Ashland's  operation  of  the  subject 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  the  facilities  proposed 
to  be  abandoned  herein,  were 
constructed  in  1925  and  certificated  in 
1943,  in  Docket  No.  G-290  as  part  of 
Hope  Natural  Gas  Company's 
grandfather  certificate,  of  facilities 
under  the  Natural  Gas  Act.  CNG  states 
that  since  its  restructuring  of  services 
under  Order  No.  636,  that  it  no  longer 


has  need  of  the  minor  certificated 
facilities  that  it  is  proposing  to  abandon 
in  this  proceeding.  CNG  avers  that  Line 
H-169  connects  production  owned  by 
Ashland  to  CNG's  10-inch  H-168  Line, 
and  that  it  has  classified  both  Lines  H- 
169  and  H-168  as  gathering  lines. 

Specifically,  CNG  is  proposing  to 
abandon  approximately  3.5  miles  of  10- 
inch  diameter  pipeline,  (and 
miscellaneous  lengths  of  line  ranging 
firom  1-inch  to  8-inches).  CNG  states  that 
it  intends  to  sell  the  facilities  to 
Ashland  for  $6,000. 

It  is  indicated  that  Ashland  is  the  only 
producer  who  has  production  located 
on  the  line  proposed  to  be  abandoned, 
and  that  no  transportation  contracts  will 
be  terminated  by  virtue  of  the  proposed 
sale  of  facilities  to  Ashland. 

CNG  states  that  the  Commission  has 
consistently  recognized  that  gas  moving 
through  pipelines  in  production  areas 
with  the  size,  length  and  pressure  of 
Line  H-169  are  typical  of  gathering. 
CNG  states  that  it  therefore,  believes 
that  the  Commission  should  confirm  the 
non-jurisdictional  nature  of  Ashland's 
operations  of  the  line  segments,  once 
Ashland  has  acquired  the  faculties. 

Any  person  desiring  to  be  heard  or  to, 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  28, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (19  157.10).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  taken  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  pubUc  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 


Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casheil. 
Secretary.  • 

[FR  Doc.  97-3555  Filed  2-12-97;  8:45  am) 
HUMQ  COM  •nT.^Mi 


[Project  No.  2035] 

City  and  County  of  Denver,  CO;  Notice 
of  Public  Meeting  To  Discuss 
Information  Needs  for  the  Proposed 
Reficensing  of  the  Gross  Reservoir 
Hydroelectric  Project 

February  7, 1997. 

Take  notice  that  the  Commission  Staff 
will  hold  a  meeting  with  staff  of  the 
Denver  Water  Board,  acting  for  the 
licensee  for  the  existing  Gross  Reservoir 
Project,  on  Thursday,  February  27, 1997, 
fit>m  9:00  a.m.  to  11:00  a.m.,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  St..  N.E.. 
Washington,  D.C.  20426. 

The  purpose  of  the  meeting  is  for 
Denver  Water  Board  staff  to  conduct  an 
introductory  briefirig  on  Denver's  water 
supply  system  and  to  determine  the 
scope  and  level  of  detail  of  the 
information  the  Commission  staff 
requested  in  a  letter  dated  January  7, 
1997.  The  Commission  staff  requested  a 
description  of  the  physical  facilities  and 
operation  of  the  Denver  water  supply 
system,  of  which  the  Gross  Reservoir 
Project  is  a  part,  to  assess  the  project's 
cumulative  impacts  on  threatened  and 
endangered  species.  All  interested 
individuals,  organizations,  and  agencies 
are  invited  to  attend  the  meeting. 

For  further  information,  please 
contact  Dianne  Rodman  at  (202)  219- 
2830. 

Lois  D.  Casheil, 
Secretary. 

(FR  Doc.  97-3552  Filed  2-12-97;  8:45  am) 
MLUNQ  COOC  C717-01-H 


[Docket  No.  TIM7-«-2»-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Cttanges  in  FERC 
Gas  Tariff 

February  7, 1997. 

Take  notice  that  on  February  5, 1997, 
Eastern  Shore  Natxuel  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  certain  revised  tariff  sheets  in  the 
above  captioned  docket,  with  a 
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proposed  effective  date  of  February  1. 
1997. 

ESNG  states  that  the  purpose  of  the 
instant  fihng  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Columbia  Gas  Transmission 
Corporation  (Columbia)  under 
Columbia's  Rate  Schedules  SST.and 
FSS  the  costs  of  which  are  included  in 
the  rates  and  charges  payable  under 
ESNG's  Rate  Schedules  CWS  and  CFSS 
effective  February  1, 1997.  This  tracking 
filing  is  being  filed  pursuant  to  Section 
24  of  the  General  Terms  and  Conditions 
of  ESNG's  FERC  Gas  Tariff  to  reflect 
changes  in  ESNG's  jurisdictional  rates. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motionsor  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-3548  Filed  2-12-97;  8:45  ami 

BILLING  CODE  6717-01-M 


[Docket  No.  CP97-227-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

February  7, 1997. 

Take  notice  that  on  February  4, 1997, 
El  Paso  Natural  (El  Paso).  Post  Office 
Box  1492,  El  Paso.  Texas  79978,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP97-227-000,  pursuant  to 
Sections  157.205.  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  abandon  certain  miscellaneous  tap 
and  meter  facilities  and  the  service 
rendered  by  means  thereof  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-435-000.  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 


Commission  and  open  to  public 
inspection. 

El  Paso  proposes  lo  abandon  34 
miscellaneous  facilities,  with  associated 
appurtenances  and  related  natural  gas 
service  rendered  by  such  facilities.  The 
facilities  consist  of  32  taps  and  two 
meter  stations,  and  were  required  by  EI 
Paso  to  facilitate,  generally,  the  delivery 
and/or  measurement  and  sale  of  natural 
gas  from  its  interstate  transmission 
pipeline  system  to  certain  customers  for 
resale.  El  Paso  states  that  they  would 
remove  such  facilities  and  place  in  stock 
the  salvable  materials  and  scrap  the 
nonsalvable  items,  without  material 
change  in  its  average  cost-of-service.  El 
Paso  also  states  that  they  have  examined 
the  abandonment  action  proposed  and 
anticipates  no  adverse  environmental 
effects  of  each  action  that  might  be 
incurred,  and  should  any  occur,  they 
would  be  minor  and  of  a  temporary 
nature. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-3553  Filed  2-12-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


[Docket  No.  RP97-1 15-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Technical  Conference 

February  7. 1997. 

In  the  Commission's  order  issued  on 
December  27, 1996,'  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened. 

The  conference  to  address  the  issues 
has  been  scheduled  for  Wednesday. 
February  19, 1997,  at  10:00  a.m.  in  a 
room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 


'  77  FERC1 61.332  (1996). 


Commission.  888  First  Street.  N.E.. 
Washington.  D.C.  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-3547  Filed  2-12-97;  8:45  am) 
BILUNO  COOe  6717-01-M 

[Docket  No.  RP96-320-006] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

February  7. 1997. 

Take  notice  that  on  February  5. 1997. 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  the  following  revised  tariff  sheet, 
to  be  effective  February  5. 1997: 

Second  Revised  Sheet  No.  29 

Koch  states  that  this  tariff  sheet 
reflects  the  necessary  reporting 
requirements  as  ordered  by  the 
Commission  for  a  specific  negotiated 
rate  transaction. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protest  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  malce  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-3550  Filed  2-12-97;  8:45  ami 

BILLING  COOE  6717-«1-M 

[Docket  No.  CP97-1 95-001] 

Missouri  Gas  Energy,  A  Division  of 
Southern  Union  Company, 
Complainant,  v.  Williams  Natural  Gas 
Company,  Respondent;  Notice  of 
Amendment  to  Complaint  and 
Extension  of  Time 

February  7, 1997. 

Take  notice  that  on  February  3. 1997. 
Missouri  Gas  Energy.  A  Division  of 
Southern  Union  Company  (MGE),  504 
Lavaca.  Suite  800,  Austin.  Texas  78701, 
filed  in  Docket  No.  CP9  7-1 95-001.  an     ■ 
amendment  to  its  original  complaint 
filed  on  January  13, 1997  in  Docket  No. 
CP97-195-000.  pursuant  to  Section  5  of 
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the  Natiiral  Gas  Act  and  Rules  206  and 
212  of  the  Commission's  Rules  of 
Practice  and  Procedure,  hi  its  original 
complaint,  MGE  requested,  inter  alia,  an 
immediate  contract  reduction  in  its 
contract  demand  volume  with  Williams 
Natiu^l  Gas  Company  (WiUiams)  if  the 
Commission  found  Williams' 
construction  project  to  be  lawful,  hi  its 
amendment  to  its  complaint,  MGE  states 
that  upon  further  review  it  does  not  seek 
at  this  time  the  previously  requested 
contractjdemand  reduction  relief. 

hi  order  that  protests,  interventions 
and  answers  to  the  complaint  and  the 
amended  complaint  may  be  filed  on  the 
same  date,  an  extension  of  time  is  being 
granted.  Any  person  desiring  to  be 
heard  or  to  make  a  protest  with 
reference  to  the  complaint  and  the 
amendment  should  on  or  before 
February  28, 1997,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  this 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Answers  to  the 
complaint  and  the  amendment  shall  be 
due  on  or  before  February  28, 1997. 
Lois  O.  Cashell, 
Secretary. 
(FR  Doc.  97-3558  Filed  2-12-97;  8:45  am] 

BILUNO  CODE  «717-01-M 


[Docket  No.  CP97-232-O00] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

February  7, 1997. 

Take  notice  that  on  February  6, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National),  10  Lafayette  Square,  Buffalo. 
New  York  14203,  filed  a  request  with 
the  Commission  in  Docket  No.  CP97- 
232-000,  pursuant  to  Sections  157.205, 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  for  authorization  to  construct  and 
operate  a  sales  tap  to  render  service  for 
an  existing  firm  transportation  customer 
authorized  in  blanket  certificate  issued 
in  Docket  No.  CP83-4-000,  all  as  more 
fiilly  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  pubUc 
inspection. 


National  proposes  to  construct  and 
operate  a  new  sales  tap  to  provide 
service  to  National  Fuel  Gas 
Distribution  Corporation.  The  sales  tap, 
designated  as  Station  No.-2886,  would 
be  located  in  McKean  County. 
Pennsylvania,  on  National's  Line  S-21 
and  would  provide  a  proposed  quantity 
of  up  to  100  Mcf  per  day.  The  estimated 
cost  of  the  proposed  sales  tap  is 
$20,000,  for  which  National  would  be 
reimbursed. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-3554  Filed  2-12-97;  8:45  ami 

BILUNG  CODE  6717-01-M 


[Docket  No.  EL97-25-000] 

NorAm  Energy  Services,  inc.;  Notice  of 
Issuance  of  Order  Initiating 
Jurisdictional  Inquiry 

February  7, 1997. 

On  February  5, 1997,  the  Commission 
issued  an  order  initiating  a 
jurisdictional  inquiry  concerning  the 
planned  merger  of  NorAm  Energy 
Corporation,  the  parent  company  of 
NorAm  Energy  Services.  Inc.  (NorAm), 
a  public  utility,  with  Houston 
Industries,  Incorporated,  an  exempt 
public  utility  holding  company,  and 
Houston  Industries'  subsidiaries, 
Houston  Lighting  &  Power  Company,  an 
electric  utility  located  in  the  Electric 
ReUability  Council  of  Texas,  and 
Houston  Industries  Energy.  Inc.,  owner 
of  various  interests  in  foreign  utilities, 
exempt  wholesale  generators,  and  a 
quahfying  facility.* 

Because  the  planned  merger  may 
require  Commission  approval  pursuant 
to  section  203  of  the  Federal  Power 
Act,2  the  order  directs  NorAm  to  make 
a  filing  setting  forth  its  views  on  the 


'  NorAm  Energy  Services,  Inc..  78  FERC  161.111 
(1997). 
zi6U.S.C$824b. 


issue,  and  offers  other  interested 
persons  an  opportunity  to  comment  on 
NorAm's  filing.  The  order  states  that,  in 
the  alternative,  NorAm  may  file  an 
application  for  authorization  pursuant 
to  section  203. 

The  order  directs  NorAm  to  make  said 
filing  within  30  days  of  the  issuance 
date  of  the  order.  If  NorAm  files  a 
response  arguing  that  authorization 
under  section  203  is  not  required, 
interventions,  protests,  or  comments  are 
due  15  days  after  NorAm's  filing.  If 
NorAm  files  an  application  under 
section  203,  interventions,  protests,  or 
comments  will  be  due  as  sp>ecified  by 
further  notice. 
Lois  D.  Cashell. 
Secretary. 
(FR  Doc.  97-3559  Filed  2-12-97;  8:45  am] 

nLUlM  CODE  C717-01-M 


[Docket  No.  RP96-200-O17] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

February  7, 1997. 

Take  notice  that  on  February  3,  1997. 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  February  1. 
1997: 

Tenth  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  7  A 
Third  Revised  Sheet  No.  7B 
Third  Revised  Sheet  No.  7C 
Third  Revised  Sheet  No.  7D 
Original  Sheet  No.  7E.01 
Original  Sheet  No.  7E.02 
Original  Sheet  No.  7E.03 
First  Revised  Sheet  No.  7F 

NGT  states  that  these  tariff  sheets  are 
filed  herewith  to  reflect  specific 
negotiated  rate  transactions  for  the 
month  of  February,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  D.C. 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  I*rotests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-3551  Filed  2-12-97;  8:45  ami 

BiLUNO  cooe  crir-oi-M 

[Docket  No.  CP97-229-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

February  7. 1997. 

Take  notice  that  on  February  4, 1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  5400  Westheimer  Court, 
Houston.  Texas  77056-5310.  filed  in 
Docket  No.  CP97-229-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
authorization  to  construct  a  delivery 
point  in  New  Jersey  for  providing 
natural  gas  deliveries  to  Elizabethtown 
Gas  Company,  a  Division  of  NUI 
Corporation  (Elizabethtown),  under 
Texas  Eastern's  blanket  certificate 
issued  in  Docket  No.  CP82-535-000 
pursuant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
commission  and  open  to  public 
inspection. 

Texas  Eastern' proposes  to  construct, 
install,  own.  operate  and  maintain  an  8- 
inch  tap  valve  (Tap)  and  dual  6-inch 
orifice  meters  (Meter  Station),  electronic 
gas  measurement  equipment,  and 
approximately  120  feet  of  8-inch 
pipeline  which  will  extend  from  the 
Meter  Station  to  the  Tap  and 
appurtenant  facilities  on  Texas  Eastern's 
'existing  24-inch  Line  No.  20-B  at  Mile 
Post  7.68  in  Union  County.  New  Jersey. 
In  addition  to  these  facilities. 
Elizabethtown  will  install,  or  cause  to 
be  installed,  and  own,  operate  and 
maintain  a  heater  and  pressure 
regulation  valves.  The  estimated  capital 
costs  of  Texas  Eastern's  proposal  is 
$1,922,000.  Texas  Eastern  will  deliver 
up  to  58  MMcfyd  of  natural  gas  at  the 
proposed  delivery  point. 

Texas  Eastern  states  that  its  existing 
tariff  does  not  prohibit  the  additional 
facility  and  that  the  new  delivery  point 
will  have  no  effect  on  peak  or  annual 
deliveries  and  that  this  proposal  can  be 
accomplished  without  detriment  or 
disadvantage  to  other  customers. 

Any  person  or  the  Commission,'s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Secretary. 
|FR  Doc.  97-3556  Filed  2-12-97;  8:45  ami 

BILLING  COOE  6717-01-M 


[Docket  No.  CP97-220-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

February  7, 1997. 

Take  notice  that  on  January  31. 1997, 
Texas  Eastern  Transmission  Corporation 
(TETCO),  5400  Westheimer  Court. 
Houston.  TX  77056-5310  filed  in 
Docket  No.  CP97-220-000  a  request 
pursuant  to  Sections  157.205.  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  157.211)  for 
approval  and  permission  to  operate,  as 
a  jurisdictional  facility  under  Section 
7(c)  of  the  Natural  Gas  Act.  a  delivery 
point  in  Montgomery  County.  Texas, 
which  was  previously  constructed 
under  Section  311  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  for  the 
delivery  of  natural  gas  to  the  city  of 
Magnolia.  Texas  (Magnolia)  on  behalf  of 
Union  Natural  Gas  Pipeline  Company 
(Union  Natural),  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
535-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Additionally,  pursuant  to  Section 
385.216  of  the  Commission's 
Regulations,  this  application  also  serves 
as  TETCO's  notice  of  withdrawal  of  its 
Request  for  Authorization  of  Blanket 
Activity  filed  in  Docket  No.  CP97-157- 
000. 

TETCO  states  that  it  constructed  the 
delivery  point  consisting  of  a  two-inch 
tap  valve  and  two-inch  check  valve  on 
TETCO's  twenty-four  inch  Line  No.  11 
in  Montgomery  County,  Texas.  TETCO 
further  states  that  Union  Natiu^l 
installed  or  caused  to  be  installed,  a 
single  two-inch  turbine  (Meter  Station), 
approximately  fifty  fiaet  of  two-inch 


pipeline  which  extends  from  the  Meter 
Station  to  the  tap,  and  electronic  gas 
measurement  equipment.  It  is  indicated 
that  TETCO  will  render  firm 
transportation  through  the  delivery 
point  pursuant  to  TETCO's  Rate 
Schedule  FT-1. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205).  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activities  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-3557  Filed  2-12-97;  8:45  ami 

BILUN6  CODE  e717-01-M 

[Docket  No.  EG97-8-000,  et  al.] 

P.H.  Don  Pedro,  S.A.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

Februarys,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  P.H.  Don  Pedro,  S. A. 

[Docket  No.  EG97-8-000I 

On  October  29. 1996.  P.H.  Don  Pedro, 
S.A.,  a  corporation  (sociedad  anonima) 
organized  under  the  laws  of  Costa  Rica 
("Applicant"),  with  its  principal  place 
of  business  at  Santo  Domingo  de 
Heredia  del  Hotel  Bouganviile  200  Mts. 
al  Este  de  la  Iglesia  Catolica  (Primera 
Entrada  Porton  con  Ruedas  de  Artilleria) 
Heredia.  Costa  Rica,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Part  365  of  the 
Commission's  Regulations  (the 
"AppUcation"). 

Applicant  intends  to  own  and  operate 
an  approximately  14  megawatt  (net), 
hydroelectric  power  production  faciUty 
located  in  the  District  of  Sarapiqui. 
Canton  of  Alajuela.  Province  of 
Alajuela.  Costa  Rica. 

On  February  4, 1997,  the  Applicant 
filed  an  amendment  to  the  Application 
to  reflect  that  Baltimore  Gas  and  Electric 
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Company  and  the  Potomac  Electric 
Power  Company  are  affiliates  and 
associate  companies  of  the  Applicant. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  Umit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the 
amendment. 

Citizens  Power  &  Light  Corp.,  KN 
Marketing,  Inc.,  CL  Power  Sales  One, 
L.L.C.  CL  Power  Sales  Two-Five,  L.L.C 
New  Jersey  Natural  Energy  Company, 
Sandia  Energy  Resources  Company, 
and  CL  Power  Sales  Six,  L.L.C. 

(Docket  No.  ER89-401-O30.  Docket  No. 
ER95-869-007,  Docket  No.  ER95-892-009, 
Docket  No.  ER95-892-O10.  Docket  No.  ER96- 
2627-001,  Docket  No.  ER96-2538-002,  and 
Docket  No.  ER96-2652-002  (not 
consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  24, 1997,  Citizens  Power 
&  Light  Corporation  filed  certain 
information  as  required  by  the 
Commission's  August  8, 1989,  order  in 
Docket  No.  ER89-401-000. 

On  January  23, 1997,  KN  Marketing, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  May  26, 1995, 
order  in  Docket  No.  ER95-869-000. 

On  January  24, 1997,  CL  Power  Sales 
One,  L.L.C.  filed  certain  information  as 
required  by  the  Commission's  June  8, 
1995,  order  in  Docket  No  ER95-892- 
000. 

On  January  24, 1997,  CL  Power  Sales 
Two-Five,  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  June  8, 1995,  order  in 
Docket  No.  ER95-892-000. 

On  January  28, 1997,  New  Jersey 
Natural  Energy  Company  filed  certain 
information  as  required  by  the 
Commission's  October  2, 1996,  order  in 
Docket  No.  ER-96-2627-000. 

On  January  31. 1997,  Sandia  Energy 
Resources  Company  filed  certain 
information  as  required  by  the 
Commission's  September  26, 1996, 
order  in  Docket  No.  ER96-2538-000. 

On  January  24, 1997,  CL  Power  Sales 
Six,  L.L.C.  filed  certain  information  as 
required  by  the  Commission's 
September  23, 1996,  order  in  Docket  No. 
ER96-2652-^)00. 


3.  InterCoast  Power  Marketing  Co.,  AIG 
Trading  Corporation,  CNG  Power 
Services  Corporation,  Premier 
Enterprises,  Inc.,  ConAgra  Energy 
Services,  Inc.,  U.S.  Power  &  Light,  Inc., 
and  Cleveland  Electric  Illuminating 
Company 

(Docket  No.  ER94-6-006,  Docket  No.  ER94- 
1691-012,  Docket  No.  ER94-1 554-011, 
Docket  No.  ER95-1123-004,  Docket  No. 
ER95-1751-005,  Docket  No.  ER96-105-005, 
Docket  No.  ER96-371-002.  and  (not 
conso)idated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  31, 1997,  InterCoast 
Power  Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  August  19, 1994,  order  in 
Docket  No.  ER94-6-000. 

On  January  31, 1997,  AIG  Trading 
Corporation  filed  certain  Information  as 
required  by  the  Commission's  January 
19, 1995,  order  in  Docket  No.  Docket 
No.  ER94-1691-000.  * 

On  January  31, 1997,  CNG  Power 
Services  Corporation  filed  certain 
information  as  required  by  the 
Commission's  October  25, 1994.  order 
in  Docket  No.  ER94-1554-000. 

On  January  29, 1997,  Premier 
Enterprises,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  August  7, 1995,  order  in 
Docket  No.  ER95-1123-O0O. 

On  January  31, 1997,  ConAgra  Energy 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  23, 1995,  order  in  Docket  No. 
ER95-1 75 1-000. 

On  January  27, 1997.  U.S.  Power  & 
Light,  Inc.  filed  certain  information  as 
required  by  the  Commission's  December 
6, 1995,  order  in  Docket  No.  ER96-105- 
000 

On  January  31, 1997,  Cleveland 
Electric  Illuminating  Company  filed 
certain  information  as  required  by  the 
Commission's  June  28, 1996,  order  in 
Docket  No.  ER96-371-000. 

4.  Enron  Power  Marketing,  Inc., 
Electric  Clearinghouse,  Inc.,  Mock 
Energy  Services,  L.P.,  Phibro  Inc.,  NFR 
Po«ver,  Inc.,  Utility  Management 
Corporation,  and  ANP  Energy  Direct 
Company 

(Docket  No.  H?94-24-018,  Docket  No.  ER94- 
968-016,  Docket  No.  ER95-300-011.  Docket 
No.  ER95-430-008.  Docket  No.  ER96-1122- 
003,  Docket  No.  ER96-1 144-003,  and  Docket 
No.  ER96-1 195-003  (not  consoiidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 


and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  31, 1997,  Enron  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
December  2, 1993,  order  in  Docket  No. 
ER94-24-O00. 

On  January  31, 1997,  Electric 
Clearinghouse,  Inc.  field  certain 
information  as  required  by  the 
Commission's  April  7, 1994,  order  in 
Docket  No.  ER94-968-000. 

On  January  16, 1997,  Mock  Energy 
Services,  L.P.  filed  certain  information 
as  required  by  the  Commission's  March 
16. 1995,  order  in  Docket  No.  ER95- 
300-000. 

On  January  24, 1997,  Phibro  Inc.  filed 
certain  information  as  required  by  the 
Commission's  June  9, 1995,  order  in 
Docket  No,  ER95-430-000. 

On  January  30, 1997,  NFR  Power,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  April  2, 1996,  order 
in  Docket  No.  ER96-1 12  2-000. 

On  January  31, 1997,  Utility 
Management  Corporation  filed  certain 
information  as  required  by  the 
Commission's  April  5,  1996,  order  in 
Docket  No.  ER94-1 144-000. 

On  January  10, 1997,  ANP  Energy 
Direct  Company  filed  certain 
information  as  required  by  the 
Commission's  May  1, 1996,  order  in 
Docket  No.  ER96-1 195-000. 

5.  North  American  Energy, 
Conservation,  Inc.,  Morgan  Stanley 
Capital  Group  Inc.,  Valero  Power 
Services  Company,  Destec  Power 
Services,  Inc.,  Aquila  Power 
Corporation,  Northeast  Utilities  Service 
Co.,  and  Plum  Street  Marketing,  Inc. 

(Docket  No.  ER94-152-012,  Docket  No. 
ER94-1384-013.  Docket  No.  ER94-1 394-010, 
Docket  No.  ER94-1 6 12-001,  Docket  No. 
ER95-216-013,  Docket  No.  ER96-496-007. 
and  Docket  No.  ER96-2525-000  {not 
consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  30, 1997,  North  American 
Energy  Conservation,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  10, 1994,  order 
in  Docket  No.  ER94-152-000. 

On  January  30, 1997,  Morgan  Stanley 
Capital  Group,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  February  10, 1994.  order 
in  Docket  No.  ER94-1384-000. 

On  January  30, 1997,  Valero  Power 
Services  Company  filed  certain 
information  as  required  by  the 
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Commission's  August  24. 1994.  order  in 
Docket  No.  ER94-1 394-000. 

On  January  30. 1997.  Oestec  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
January  20. 1995.  order  in  Docket  No. 
ER94-161 2-000. 

On  January  29. 1997.  Aquila  Power 
Corporation,  filed  certain  information  as 
required  by  the  Commission's 
September  2, 1996,  order  in  Docket  No. 
ER95-2 15-000. 

On  January  30. 1997.  Northeast 
Utilities  Service  Company  filed  certain 
information  as  required  by  the 
Commission's  January  30,  1996,  order  in 
Docket  No.  ER96-496-O00. 

On  January  30, 1997,  Plum  Street 
Energy  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  2, 1996,  order 
in  Docket  No.  ER96-2525-000. 

6.  Hartford  Power  Sales  L.L.C.. 
Southern  Energy  Trading  &  Marketing 
Inc.,  Sonal  Power  Marketing,  Inc., 
National  Fuel  Resources,  Inc.,  Energy 
Resource  Management  Corp.,  Indeck 
Pepperell  Power  Assoc.  Inc.,  and  Sonat 
Power  Marketing,  Inc. 

[Docket  No.  ER95-393-011.  Docket  No. 
ER95-976-007,  Docket  No.  ER95-1050-000, 
Docket  No.  ER95-1 374-005,  Docket  No. 
ER96-358-004.  Docket  No.  ER96-1635-002, 
and  Docket  No.  ER96-2343-002  (not 
consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  30,  1997,  Hartford  Power 
Sales,  L.L.C.  filed  certain  information  as 
required  by  the  Commission's  February 
22, 1995,  order  in  Docket  No.  ER95- 
393-000, 

On  January  28, 1997,  Southern  Energy 
Trading  &  Marketing,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  29,  1995, 
order  in  Docket  No.  ER95-976-O00. 

On  January  23, 1997,  Sonat  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
18. 1995,  order  in  Docket  No.  ER95- 
1050-000. 

On  January  30. 1997.  National  Fuel 
Resources,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
September  7, 1995,  order  in  Docket  No. 
ER95-1 3 74-000. 

On  January  16, 1997,  Energy  Resource 
Management  Corp.  filed  certain 
information  as  required  by  the 
Commission's  December  20. 1995,  order 
in  Docket  No.  ER96-358-000. 

On  January  27, 1997,  Indeck  Pepperell 
Power  Assoc.  Inc.  filed  certain 


information  as  required  by  the 
Commission's  July  15,  1996.  ordered  in 
Docket  No.  ER96-1635-000. 

On  January  23. 1997,  Sonat  Power 
Marketing.  L.P.  filed  certain  information 
as  required  by  the  Commission's  August 
12, 1996,  order  in  Docket  No.  ER96- 
2343-000. 

7.  Delhi  Gas  Pipeline  Corporation, 
Rufiin  Energy  Services,  Inc.,  Vaster 
Power  Marketing,  Inc.,  EnergyOnline, 
Inc.,  NUI-Corporation-Energy  Brokers, 
Inc.,  and  TPC  Corporation 

IDocket  No.  ER95-940-007,  Docket  No. 
ER95-1047-006,  Docket  No.  ER95-1685-005, 
Docket  No.  ER96-1 38-003,  Docket  No.  ER96- 
2580-002,  and  Docket  No.  ER96-2658-002 
(not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  January  27,  1997,  Delhi  Gas 
Pipeline  Corporation  filed  certain 
inform^ion  as  required  by  the 
Commission's  June  1, 1995,  order  in 
Docket  No.  ER95-940-000. 

On  January  16,  1997,  Ruffin  Energy 
Services  Inc.  filed  certain  information  as 
required  by  the  Commission's  July  7, 
1995,  order  in  Docket  No.  ER95-1047- 
000. 

On  January  23,  1997,  Vastar  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's 
October  26,  1995,  order  in  Docket  No. 
ER95-1 685-000. 

On  January  22, 1997,  EnergyOnline, 
Inc.  filed  certain  information  as  required 
by  the  Commission's  January  5,  1996, 
order  in  Docket  No.  ER96-138-000. 

On  January  28, 1997,  NUI- 
Corporation-NUI  Energy  Brokers,  Inc. 
filed  certain  information  as  required  by 
the  Commission's  August  29,  1996, 
order  in  Docket  No.  ER96-258O-O00. 

On  January  21, 1997,  TPC  Corporation 
filed  certain  information  as  required  by 
the  Commission's  September  30,  1996, 
order  in  Docket  No.  ER96-2658-O00. 

8.  Boston  Edison  Company 

IDocket  No.  ER97-4 26-000] 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

On  January  21. 1997.  TPC  Corporation 
filed  certain  information  as  required  by 
the  Commission's  September  30, 1996, 
order  in  Docket  No.  ER96-2658-0000. 


9.  Boston  Edison  Company 

IDocket  No.  ER97-557-000] 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above-        ' 
referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Boston  Edison  Company 

IDocket  No.  ER97-560-000] 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Boston  Edison  Company 

IDocket  No.  ER97-563-000] 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Boston  Edison  Company 

IDocket  No.  ER97-6 12-000] 

Take  notice  that  on  January  6, 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Dayton  Power  &  Light  Company 

IDocket  No.  ER97-1 285-000] 

Take  notice  that  on  January  24, 1997, 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Dayton  Power  &  Light  Company 

[Docket  No.  ER97-1 286-000] 

Take  notice  that  on  January  24, 1997, 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  EDC  Power  Marketing,  Inc. 

IDocket  No.  ER97-1 329-000) 

Take  notice  that  on  January  17, 1997, 
EDC  Power  Marketing,  Inc.  tendered  for 
filing  a  Notice  of  Cancellation  its  Rate 
Schedule  No.  1. 
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Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  United  Illiiminating  Company 

(Docket  No.  ER97-1 340-000] 

Take  notice  that  on  January  21, 1997, 
United  Illuminating  Company  tendered 
for  filing  a  Notice  of  Intent  to  Amend  its 
Open  Access  Transmission  Tariff. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Tractebel  Energy  Marketing,  Inc. 

(Docket  No.  ER97-1 3  74-000] 

Take  notice  that  on  January  22, 1997, 
Tractebel  Energy  Marketing,  Inc. 
tendered  for  filing  a  Notice  of 
Succession  reflecting  a  change  in  the 
name  of  CRSS  Power  Marketing,  Inc.  to 
Tractebel  Energy  Marketing,  Inc. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-1 396-000] 

Take  notice  that  on  January  28, 1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entity:  Federal 
Energy  Sales,  Inc.  SCSI  states  that  the 
service  agreement  will  enable  Southern 
Companies  to  engage  in  short-term 
market-based  rate  transactions  with  this 
entity. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  South  Jersey  Energy  Company 

(Docket  No.  ER97-1 397-000] 

Take  notice  that  on  January  28. 1997, 
South  Jersey  Energy  Company  (SJEC), 
appUed  to  the  Commission  for 
acceptance  of  SJEC  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
Regulations. 

SJEC  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  £ 
at  the  end  of  this  notice. 


20.  PECO  Energy  Company 

(Docket  No.  ER97-1 398-000] 

Take  notice  that  on  January  27, 1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  December  19, 
1996  with  MidCon  Power  Services  Corp. 
(MPS)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  MPS  as  a 
customer  imder  the  Tariff. 

PECO  requests  an  effective  date  of 
December  30, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  MPS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  PECO  Energy  Company 

(Docket  No.  ER97-1 399-000] 

Take  notice  that  on  January  27, 1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  November  6. 
1996  with  Green  Mountain  Power 
Corporation  tGreen  Mountain)  imder 
PECO's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  4  (TarifO.  The 
Service  Agreement  adds  Green 
Mountain  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
December  30, 1996,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  Green  Mountain 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER97-1 400-000] 

Take  notice  that  on  January  27. 1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  tendered  for 
filing  an  application  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  which  will  permit  Orange  and 
Rockland  to  make  wholesale  sales  to 
eligible  customers  of  electric  power  at 
market-determined  prices,  including 
sales  not  involving  Orange  and 
Rockland's  generation  or  transmission. 

Comment  date:  February  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Cleveland  Electric  Illuminating 
Company  and  The  Toledo  Edison 
Company 

[Docket  No.  ER97-1401-000) 

Take  notice  that  on  January  27, 1997, 
the  Centerior  Service  Company  as  Agent 
for  The  Cleveland  Electric  Illuminating 


Company  and  the  Toledo  Edison 
Company  filed  Service  Agreements  to 
provide  Non-Finn  Point-to-Point 
Transmission  service  for  Centerior 
Wholesale  Power  Marketing,  the 
Transmission  Customer.  The  companies 
request  an  effective  date  of  January  1, 
1997. 

Comment  date;  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  New  England  Power  Pool 

(Docket  No.  ER97-1402-000] 

Take  notice  that  on  January  27, 1997, 
the  New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  Coral 
Power,  L.L.C.  (Coral  Power).  The  New 
England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Coral  Power  to  join  the  over  100 
Participants  alreadv  in  the  Pool. 
NEPOOL  further  states  that  the  filed 
signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Coral  Power  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  of  March  1, 
1997,  or  as  soon  as  possible  thereafter 
for  commencement  of  participation  in 
the  Pool  by  Coral  Power. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-1403-000] 

Take  notice  that  on  January  27, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  between  Northern 
Indiana  Public  Service  Company  and 
Consumers  Energy  Company  and  The 
Detroit  Edison  Company. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to 
Consumers  Energy  Company  and  The 
Detroit  Edison  Company  pursuant  to  the 
Transmission  Service  Tariff  filed  by    . 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  ER96-1426-O00 
and  allowed  to  become  effective  by  the 
Commission,  and  as  amended  in  Docket 
No.  OA96-47-000.  Northern  Indiana 
Public  Service  Company,  75  FERC 
1 61.213  (1996).  Northern  Indiana 
Public  Service  Company  has  requested 
that  the  Service  Agreement  be  allowed 
to  become  effective  as  of  February  15, 
1997. 
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Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Conunission  and  the  bidiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER97-1 404-000] 

Take  notice  that  on  January  27, 1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  Consumers  Power 
Company  and  The  Detroit  Edison 
Company. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
Consumers  Power  Company  and  The 
Detroit  Edison  Company  under 
Northern  Indiana  Public  Service 
Company's  Power  Sales  Tariff.  Northern 
Indiana  Public  Service  Company  and 
Consumers  Power  Company  and  The 
Detroit  Edison  Company  request  waiver 
of  the  Commission's  sixty-day  notice 
requirement  to  permit  an  effective  date 
of  February  15, 1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumers  Counselor. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Southern  Indiana  Gas  and  Electric 
Company 

(Doclcet  No.  ER97-1405-OOOI 

Take  notice  that  on  January  28,  1997, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
six  (6)  service  agreements  for  market 
based  rate  power  sales  under  its  Market 
Based  Rate  Tariff  with  the  following 
entities: 

1.  Big  Rivers  Electric  Corporation 

2.  Cinergy  Services,  Inc. 

3.  Enron  Power  Marketing,  Inc. 

4.  Koch  Energy  Trading,  Inc. 

5.  Louisville  Gas  &  Electric  Company 

6.  Indianapolis  Power  &  Light  Company 
Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreements. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER97-1 406-0001 

Take  notice  that  on  January  28, 1997, 
Southern  Indiana  Gas  and  Electric 


Company  (SIGECO),  tendered  for  filing 
two  (2)  service  agreements  for  non-firm 
transmission  service  under  Part  II  of  its 
Transmission  Service  Tariff  with  the 
following  entities: 

1.  Enron  Power  Marketing,  Inc. 

2.  Koch  Power  Services,  Inc. 
Copies  of  the  filing  were  served  upon 

each  of  the  parties  to  the  service 
agreements. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Oklahoma  Gas  and  Electric 
Company 

IDocket  No.  ER97-1 407-000) 

Take  notice  that  on  January  28, 1997, 
Oklahoma  Gas  and  Electric  Company 
(OG&E),  tendered  for  fi)ing  service 
agreements  for  parties  to  take  service 
under  its  open  access  tariff. 

Copies  of  this  filing  have  been  served 
on  each  of  the  affected  parties,  the 
OkJahoma  Corporation  Commission  and 
the  Arkansas  Pubiic  Service 
Commission. 

Comment  date:  February  20,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER97-14 11-000) 

Take  notice  that  on  January  28, 1997, 
Consoiidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  Southern  Energy,  Inc.  (Southern 
Energy). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Southern  Energy. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-1 4 13-000) 

Take  notice  that  on  January  27, 1997, 
Centra)  Illinois  Public  Service  Company 
("CIPS")  submitted  Service  Agreements 
establishing  American  Eiectric  Power 
Company.  Inc.  ("AEP"),  Centra)  IDinois 
Light  Company  ( 'CILCO"),  CNG  Power 
Services  Corporation  ("CNG"), 
Commonwealth  Edison  Company 
("CECO"),  IDinois  Power  Company 
("IPC"),  Minnesota  Power  &  Light 
Company  ("MP&L"),  Morgan  Stanley 
Capita)  Group  Inc.  ("Morgan  Stanley"), 
Northern  Indiana  Public  Service 
Company  ("Northern"),  PanEnergy 
Services  Trading  and  Market  Services, 
L.L.C.  ("PAN"),  The  Power  Company  of 


America,  LP  ("PCA"),  Union  Electric 
Company  ("UE"),  Virginia  Power 
Company  ("Virginia  Power")  and  WPS 
Energy  Services,  Inc.  ("WPS"),  as  new 
customers  under  the  terms  of  CIPS' 
Coordination  Saies  Tariff  CST-1  ("CST- 
1  Tariff"). 

OPS  requests  an  effective  date  of 
December  31, 1996  for  the  thirteen 
service  agreements  and  the  revised 
Index  of  Customers.  Accordingly,  CIPS 
requests  waiver  of  the  Commission's 
notice  requirements.  Copies  of  this 
filing  were  served  upon  the  thirteen 
customers  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  Niagara  Energy  &  Steam  Co.,  Inc. 

IDocket  No.  ER97-1414-0001 

Take  notice  that  on  January  28,  1997, 
Niagara  Energy  &  Steam  Co.,  Inc. 
tendered  for  filing  an  Application  for 
Blanket  Authorizations,  Certain 
Waivers,  and  Order  Approving  Rate 
Schedule. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  New  England  Power  Company 

[Docket  No.  ER97-1415-0001 

Take  notice  that  on  January  24. 1997, 
New  England  Power  Company  (NEP) 
tendered  for  filing  two  agreements  for 
engineering  studies  to  be  conducted 
pursuant  to  the  terms,  conditions  and 
rates  of  NEP's  Tariff  No.  9  (Open  Access 
transmission):  (1)  a  System  Impact 
Study  Agreement  entered  into  with 
Energy  Management,  Inc.  and  (2)  a 
Facilities  Study  Agreement  entered  into 
with  U.S.  Generating  Co. 

Comment  date:  February  20. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-1 416-000] 

Take  notice  that  on  January  28, 1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  fijing  on  behalf  of  its 
operating  companies.  The  Cincinnati 
Gas  &  Electric  Company  (CG&E)  and  PSI 
Energy,  Inc.  (PSI),  an  Interchange 
Agreement,  dated  December  1. 1996, 
between  Cinergy,  CG&E,  PSI  and 
ConAgra  Energy  Services,  Inc.  (CES). 

The  Interchange  Agreement  provides 
for  the  following  service  between 
Cinergy  and  CES. 

1.  Exhibit  A— Power  Saies  by  CES. 

2.  Exhibit  B — Power  Sales  by  Ciner^gy. 
Cinergy  and  CES  have  requested  an 

effective  date  of  January  27, 1997. 

Copies  of  the  fiiing  were  served  on 
ConAgra  Energy  Services,  Inc.,  the 
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Nebraska  Public  Service  Commission, 
the  Kentucky  Public  Service 
Commission,  the  Public  Utilities 
Commission  of  Ohio  and  the  Indiana 
UtiUty  Regulatory  Commission. 

Comment  date:  February  20, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Rochester  Gas  and  Electric 

[Docket  No.  ER97-1418-0001 

Take  notice  that  on  January  23, 1997, 
Rochester  Gas  and  Electric  Corporation 
("RG&E")  tendered  for  filing  Second 
Revised  Sheet  Nos.  8, 17  and  18  of  its 
open  access  transmission  tariff 
("Tarifr*).  RG&E  proposes  certain 
revisions  so  that  its  Tariff  reflects 
regional  practices. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  PECO  Energy  Company 

[Docket  No.  ER97-1419-000I 

Take  notice  that  on  January  23, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  January  14, 
1997,  with  Niagara  Mohawk  Power 
Corporation  (NiMo)  under  PECO's  FERC 
Electric  tariff  Original  Volume  No.  5 
(Tariff).  The  Service  Agreement  adds 
NiMo  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
January  14, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NiMo  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  PECO  Energy  Company 

[Docket  No.  ER97-1 4  20-000] 

Take  notice  that  on  January  23, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  January  14, 
1997,  with  Central  Vermont  PubUc 
Service  Corporation  (CVPS)  imder 
PECO's  FERC  Tariff  Original  Volume 
No.  5  (Tariff).  The  Service  Agreement 
adds  CVPS  as  a  customer  under  the 
Tariff. 

PECO  requests  an  effective  date  of 
January  14, 1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CVPS  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


38.  Boston  Edison  Compaay 

(Docket  No.  ER97-1421-O00) 

Take  notice  that  on  January  23, 1997, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  Montaup 
Electric  Company  (Montaup).  Boston 
Edison  requests  that  the  Service 
Agreement  become  effective  as  of 
January  1, 1997. 

Boston  Edison  states  that  it  has  served 
a  copy  of  this  filing  on  Montaup  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  February  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

39.  The  United  Illuminating  Company 

(Docket  No.  OA97-506-0001 

Take  notice  that  on  January  24,  1997, 
The  United  Illuminating  Company 
("UI")  tendered  for  filing  a  Request  for 
Clarification  or,  In  the  Alternative,  for 
Limited  Waiver  of  the  Standards  of 
Conduct  in  Order  No.  889,  Docket  No. 
RM95-9-000,  61  Fed.  Reg.  21,737  (May 
10, 1996),  FERC  Stats,  and  Regs.  1 
31,037  (1996).  reh'g pending. 

Comment  date:  February  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Allegheny  Power  Service  Corp.  on 
behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  OA97-507-000J 

Take  notice  that  on  January  27, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed  a 
compliance  filing,  as  required  by  Order 
888,  to  unbundle  generation  and 
transmission  services  for  future 
economy  transactions  under  an  existing 
Interconnection  Agreement  with  the 
PJM  Companies.  Allegheny  Power 
requests  an  effective  date  of  December 
31, 1996. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
PubUc  Service  Commission. 

Comment  date:  March  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


41.  Texas-New  Mexico  Power  Company 

[Docket  No.  OA97-5 12-000] 

Take  notice  that  on  January  29, 1997, 
Texas-New  Mexico  Power  Company 
(TNP)  tendered  for  filing  a  statement  of 
partial  compliance  with  Order  No.  889 
and  a  request  for  a  partial  waiver  and 
exemption  from  requirements  of  Order 
No.  889. 

Comment  date:  February  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

42.  People's  Electric  Cooperative 

(Docket  No.  OA97-51 3-0001 

Take  notice  that  on  January  28, 1997, 
People's  Electric  Cooperative  filed  in 
the  above-referenced  docket  a  request 
pursuant  to  Section  35.28(e)  of  the 
Commission's  Regulations  for  a  waiver 
of  compliance  with  the  requirements  of 
Order  No.  888  on  or  before  January  21, 
1997. 

Comment  date:  March  20, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

43.  Lafayette  Utilities  System 

[Docket  No.  OA97-514-0001 

Take  notice  that  on  January  28, 1997, 
Lafayette  Utilities  System  tendered  for 
filing  a  partial  waiver  of  the 
requirements  of  Orders  Nos.  888  and 
889. 

Comment  date:  March  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

44.  Pacific  Gas  &  Electric  Company 

[Docket  No.  OA97-515-000] 

Take  notice  that  on  January  29,  1997, 
Pacific  Gas  &  Electric  Company 
tendered  for  filing  its  procedures  for 
implementing  the  OASIS  and  related 
Standards  of  Conduct. 

Comment  date:  February  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

45.  ESI  Calistoga  GP.  Inc.  and  Caithness 
Geysers.  Inc. 

[Docket  No.  QF81-7-005] 

On  January  31, 1997,  ESI  Calistoga 
GP.  Inc.  and  Caithness  Geysers,  Inc.  of 
11760  U.S.  Highway  One,  Suite  600, 
North  Palm  Beach,  Florida  33408  and 
The  Grace  Building.  1114  Avenue  of  the 
Americas,  New  York,  N.Y.  10036-7790, 
respectively  submitted  for  filing  an 
application  for  recertification  of  a 
facility  as  a  quafifying  small  power 
production  facility  pursuant  to  Section 
292.2Q7(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicants,  the 
geothermal-fueled  fadUty  is  located  in 
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Lake  County,  California.  The 
Commission  previously  certified  the 
facility  as  a  80  MW  small  power 
production  Electric  Company. 
According  to  the  applicant,  the 
recertiBcation  is  requested  to  report  a 
change  in  the  ownership  of  the  facility. 
Comment  date:  February  28, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  nUng  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc.  97-3591  Filed  2-12-97;  8:45  am] 

BtLUNG  COOE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5689-1] 

Agency  Information  Collection 
Activities  Under  0MB  Review; 
Standards  of  Performance  for  New 
Stationary  Sources  NSPS  Subpart 
KK— Lead  Acid  Battery  Manufacturing 
Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
for  NSPS  Subpart  KK.  lead  acid  battery 
manufacturing  plants,  described  below 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;*  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  17. 1997. 


FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA.  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1072.05. 

SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  Subpart  KK— Lead  Acid 
Battery  Manufacturing  Plants  (OMB 
Control  No.  2060.0081;  EPA  ICR  No. 
1072.05).  This  is  a  request  for  ah 
extension  of  a  currently  approved 
collection. 

Abstract:  Lead  acid  battery 
manufacturing  plants  emit  lead 
particulates  in  quantities  that,  in  the 
Administrator's  judgment  cause  or 
contribute  to  air  pollution  that  may 
endanger  public  health  or  welfare. 
Consequently.  New  Sotirce  Performance 
Standards  to  limit  particulate  emissions 
were  promulgated  for  this  source 
category.  The  recordkeeping  and 
reporting  requirements  associated  with 
this  rule  enable  the  Agency  to:  identify 
sources  subject  to  the  standard;  ensure 
initial  compliance  with  the  emission 
limits;  and  verify  continuous 
compliance.  Responses  to  this  collection 
of  information  are  mandatory  under  the 
authority  of  Section  114(a)  of  the  Clean 
Air  Act.  The  required  information 
consists  of  emissions  data  and  other 
information  that  have  been  determined 
not  to  be  private.  However,  any 
information  submitted  to  the  Agency  for 
which  a  claim  of  confidentiality  is  made 
will  be  safeguarded  according  to  the 
Agency  policies  set  forth  in  Title  40, 
Chapter  1.  Part  2.  Subpart  B— 
Confidentiality  of  Business  Information 
(see  40  CFR  2;  41  FR  36902,  September 
1. 1976;  amended  by  43  FR  40000. 
September  8,  1978;  43  FR  42251. 
September  20. 1978;  44  FR  17674. 
March  23,  1979). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on  August 
30.  1996  (61  FR  45959). 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  1.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 


information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  vkith  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Under  this 
standard,  reporting  requirements  apply 
only  to  new  sources.  Since  no  new 
facilities  are  expected  to  commence 
operation  over  the  next  three  years, 
there  is  no  anticipated  reporting  burden 
to  this  industry.  Recordkeeping  is   ■ 
limited  to  start-up,  shutdown  and 
malfunction  events. 

Respondents/ Affected  Entities: 
Owners  or  Operators  of  Lead  Acid 
Battery  Mfg  Plants. 

Estimated  Number  of  Respondents: 
82. 

Frequency  of  Response:  1  year. 

Estimated  Total  Annual  Hour  Burden: 
123  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $4,310. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1072.05  and 
OMB  Control  No.  2060-0081  in  any 
correspondence. 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street.  SVV,  Washington.  DC  20460; 

and 
Office  of  Information  and  Regulatory 

Affairs.  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA.  Z25  17th  Street,  NW, 

Washington,  DC  20503. 

Dated:  February  10.  1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  97-3647  Filed  2-12-97;  8:45  am) 
BILUNG  COOE  6560-60-P 


[OPPTS-00209;  FRL-5588-7] 

Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  Projects;  Open 
Meetings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  four  projects  of  the 
Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA)  will  hold  meetings 
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open  to  the  public  at  the  time  and  place 
listed  below  in  this  notice.  The  public 
is  encouraged  to  attend  the  proceedings 
as  observers.  However,  in  the  interest  of 
time  and  efflciency,  the  meeting  is 
structured  to  provide  maximum 
opportunity  for  state,  tribal,  and  EPA 
invited  participants  to  discuss  items  on 
the  predetermined  agenda.  At  the 
discretion  of  the  chair  of  the  project,  an 
effort  will  be  made  to  accommodate 
participation  by  observers  attending  the 
proceedings. 

DATES:  The  four  projects  will  meet 
March  3, 1997,  from  8  a.m.  to  5  p.m., 
with  a  plenary  session  on  Endocrine 
Disruptors  from  8  a.m.  to  9  a.m.,  and  on 
March  4, 1997,  from  8  a.m.  to  noon. 
ADDRESSES:  The  meetings  will  be  held  at 
The  Holiday  Inn.  480  King  St., 
Alexandria,  VA,  in  Old  Town. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darlene  Harrod.  Designated  Federal 
Official  (DFO),  Office  of  Pollution 
Prevention  and  Toxics  (7408), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Telephone:  (202)  260-6904,  e-mail: 
harrod.darlene@epamail.epa.gov.  Any 
observer  wishing  to  speak  should  advise 
the  DFO  at  the  telephone  number  or  e- 
mail  address  listed  above  no  later  than 
4  p.m.  on  February  27,  1997. 
SUPPLEMENTARY  INFORMATION:  FOSTTA, 
a  group  of  state  and  tribal  toxics 
environmental  managers,  is  intended  to 
foster  the  exchange  of  toxics-related 
program  and  enforcement  information 
among  the  states/tribes  and  between  the 
states/tribes  and  EPA's  Office  of 
Prevention.  Pesticides  and  Toxic 
Substances  (OPPTS)  and  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA).  FOSTTA  currently  consists  of 
the  Coordinating  Committee  and  four 
issue-specific  projects.  The  projects  are 
the:  (1)  Toxics  Release  Inventory 
Project;  Pollution  Prevention  Project;  (3) 
Chemical  Management  Project;  and  (4) 
Lead  (Pb)  Project. 

List  of  Subjects 

Environmental  protection. 

Dated:  February  5, 1997. 
Susan  B.  Hazen. 

Director,  Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  97-3514  Filed  2-12-97;  8:45  am) 
nil  I  wt(i  CODE  tou)  oo  r 


[FRL-5687-5] 

Notice  of  Open  Meeting:  State 
Voluntary  Cleanup  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Agency  will  solicit  input 
from  abroad  array  of  stakeholders  on 
the  key  principles  for  adequate  state 
voluntary  cleanup  programs.  These 
principles  will  be  used  in  the 
development  of  a  draft  state  voluntary 
cleanup  program  guidance  which  will 
be  issued  for  public  comment. 
Approximately  25  stakeholders  have 
been  invited  by  EPA  to  give  oral 
testimony  at  the  meeting.  The 
stakeholders  include  the  State  and  local 
governments,  industry,  citizens, 
environmental  and  health  organizations 
and  members  of  the  National 
Environmental  Justice  Advisory 
Conunittee  (NEJAC).  Additional 
information  about  this  meeting  will  be 
made  available  on  our  World  Wide  Web 
home  page  at  the  following  address: 
http://es.inel.gov/oeca/osre.html. 
DATES:  The. meeting  will  take  place  on 
Thursday.  February  27. 1997,  at  the 
Ritz-Cariton  Hotel,  2100  Massachusetts 
Ave.  N.W.,  Washington.  DC  20008.  It 
will  begin  at  9  a.m  and  end  at  4:30  p.m. 
An  agenda  will  be  distributed  at  the 
meeting. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  the  public  and.  as  needed, 
one  hour  at  the  end  of  the  day  will  be 
set  aside  for  oral  comments  or 
questions.  Approximately  seventy-five 
seats  will  be  available  for  the  public 
including  five  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come  first-served  basis. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Pumphrey.  Office  of  Enforcement 
and  Compliance  Assurance,  U.S. 
Environmental  Protection  Agency.  401 
M  St.  S.W..  2273-A.  Washington.  DC 
20460.  Telephone:  202-564-5106.  E- 
mail:  Pumphrey.bruce 
©epamail.epa.gov. 

Dated:  February  6, 1997. 
Barry  N.  Breen, 

Director,  Office  of  Site  Remediation 
Enforcement. 
[FR  Doc.  97-3521  Filed  2-12-97;  8:45  amj 

BILLING  CODE  6560-60-P 


[OPP-64032;  FRL  5585-3] 

Notice  of  Receipt  of  Request  for 
Amendments  to  Delete  the  use  of 
Flowable  Cartx>furan  on  Grapes  and 
Strawt}erries 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide. 


Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
FMC  Corporation,  the  sole  US  registrant, 
to  delete  the  use  of  the  pesticide 
flowable  carbofuran  on  grapes  and 
strawberries. 

DATES:  Unless  the  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  ^d  the  deletions  will  become 
effective  on  May  14, 1997.  FMC  has 
waived  the  180  days  allowed  under  the 
Food  Quality  Protection  Act  of  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Niloufar  Nazmi-Glosson,  Office  of 
Pesticide  Programs  (7508W), 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number,  and  e-maii: 
Room  3-W43.  Crystal  Station  #1,  2800 
Crystal  Drive.  ArHngton,  VA,  (703)  308- 
8028;  e-mail:  nazmi- 
glosson.niloufar€)epamai!.epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

II.  Background 

In  August  of  1995,  EPA  advised  FMC 
Corporation  of  its  concern  for  the  acute 
avian  risk  posed  by  the  use  of  fiowable 
carbofuran.  The  Agency's  concern  was 
based  on  field  reports  and  laboratory 
evidence  of  bird  kills  due  to  carbofuran 
use  and  misuse.  In  response  to  the 
Agency's  concern,  FMC  Corporation  has 
agreed  to  implement  a  number  of 
measures  intended  to  reduce  the  risk  of. 
flowable  carbofuran  to  birds.  Among 
these  measures  is  the  voluntary 
cancellation  of  flowable  carbofuran  use 
on  grapes  and  strawberries. 

in.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  an  application  from  FMC 
Corporation,  to  delete  uses  under 
section  3  or  24(c)  of  FIFRA.  FMC 
submitted  applications  to  amend  its 
granular  caibofaran  registrations  on 
June  15, 1996.  These  registrations  are 
listed  by  registration  number  (or 
company  number  and  24(c)  number)  in 
the  following  Table  1. 
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Table  l.  —  Registratkdns  with  Requests  for  AMENDMEhfrs  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

279-2876 

Furadan  4F  Insecticide/Nennaticide 

Carbofuran 

Grapes  and  strawbemes 

CA-820076 

CT-940002 

ME-880004 

Mt-g20003 

s 

MN-830013 

MO-890002 

NH-«20004 

OH-900001 

• 

PA-89(X)03 

TN-870008 

k 

VA-840007 

VT-«00009 

AZ-890018 

■ 

OR-850024 
WA-820041 

CA-e50059 

Users  of  this  product  who  desire 
continued  use  on  the  crops  being 
deleted  should  contact  both  the  EPA 
contact  person  listed  above,  and  the 
registrant  at  the  following  address:  Dr. 
Don  Carlson,  FMC  Corporation, 
Agricultural  Chemicals  Group,  1735 
Market  Street,  Philadelphia.  PA  19103; 
telephone:  (215)  299-6436,  to  discuss 
withdrawal  of  the  application  for 
amendment  before  May  14,  1997.  It 
should  be  noted  however,  that  because 
these  deletions  are  being  proposed  to 
reduce  avian  risk,  it  is  incumbent  on 
any  proponent  of  further  use  to 
demonstrate  that  further  use  will  not 
pose  unreasonable  risk  to  bird  species. 
This  90-day  comment  period  will  also 
permit  other  interested  members  of  the 
public  to  coniment  prior  to  the  Agency's 
approval  of  the  deletions. 

IV.  Existing  Stocks  Provisions 

The  Agency  authorizes  FMC 
Corporation  to  sell  and  distribute 
product  labeled  for  use  on  grapes  and 
strawberries  for  a  period  of  12  months 
after  approval  of  the  revision. 
Remaining  stodis  of  flowable  carbofuran 
labeled  for  use  on  grapes  and 
strawberries  in  the  hands  of  growers  and 
distributors  may  be  used  until  such 
stocks  are  depleted. 

ListofSabiects 

Environmental  protection,  Pesticides 
and  pests.  Product  registrations. 


Dated:  January  31, 1997. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Off  ice  of  Pesticide 
Programs. 

jFR  Doc.  97-3516  Filed  2-12-97;  8:45  am] 

BtLUNG  CODE  SSeO-SO-f 

[OPP-3401 07;  FRL  5585-6] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  for 
amendment  by  registrants  to  delete  uses 
in  certain  pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  August  12, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery.  teleph(Hie  number  and  e-mail: 


Room  216.  Crystal  Mall  No.  2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  10  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  August  12, 
1997  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion. 
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Table  1 .  —  Registrations  with  Requests  for  AMENOMErfrs  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

000228-00267 

Riverdale  MCPA  10E 

MCPA.  isooctyl  ester 

Rice,  aquatic  food  uses,  aquatic  non-food 
uses 

000279-01380 

Thiodan  50  WP  Insecticide 

Endosulfan 

Alfalfa  (grown  for  forage),  artichokes,  t>artey. 
oats,  rye.  wtieat,  peas  (seed  crop  only),  saf- 
flower,  sunflower,  sugar  beets 

000279-02149 

Methyl  Parathion  2  Thindan  3  EC 

Endosulfan;  Methyl 
Parathion 

Broccoli,  celery,  lettuce,  potatoes 

000279-02306 

Endosulfan  Technical  Insecticide 

Endosulfan 

Alfalfa  (grown  for  forage),  artichokes,  barley, 
oats,  rye,  wheat,  peas  (seed  crop  only),  saf- 
flower,  sunflower,  sugar  beets 

000279-02609 

Methyl   Parathion   1.0  Thiodan  2.0 
CO.  EC 

Endosulfan;  Methyl 
Parathion 

Artichokes,  broccoli,  celery,  let^x» 

000279-02659 

Thiodan  2  CO.  EC  Insecticide 

Endosulfan 

Artichokes,  barley  oats,  rye,  wheat,  broccoli, 
celery,  cherries,  com  (seed  crop  only),  pota- 
toes, safflower,  sunflower,  sugar  beets, 
sweet  com,  sweet  potatoes 

000279-02735 

Thiodan  Pyrenone  CO.  Insecticide 

1 

Endosulfan;  Piperonyl 
butoxide;  Pyrethrins 

Artichokes,  celery,  cucumbers,  melons,  pump- 
kin, summer  and  winter  squash,  eggplant, 
lettuce,  peppers,  potatoes,  sweet  com;  fieW 
tomatoes 

000279-02822 

Thiodan  2  Pyrenone  0.3-0.03  EC  In- 
secticide 

Endosulfan;  Piperonyl 
butoxide;  Pyrethrins 

Alfalfa  (grown  for  forage),  artichokes,  barley, 
oats,  rye,  wheat,  txoccoli,  celery,  cherries, 
com  (seed  crop  only),  cucumbers,  meton, 
pumpkin,  summer  &  winter  squash,  egg- 
plant, grapes,  lettuce,  peas  (seed  crop 
only),  peppers,  potatoes,  safflower,  sun- 
flower, sugar  beets,  sweet  com,  field  toma- 
toes 

000279-02924 

Thiodan  3  EC  Insecticide 

Endosulfan 

Alfalfa  (grown  for  forage),  artichokes,  barley, 
oats,  rye,  wheat,  peas  (seed  crop  only),  saf- 
flower, sunflower,  sugar  beets 

000279-03129 

Thiodan  WSB  Insecticide 

Endosulfan 

Alfalfa  (grown  for  forage),  artichokes,  barley, 
oats,  rye,  wtieat,  peas  (seed  crop  only),  saf- 
flower, sunflower,  sugar  beets 

The  following  Table  2  includes  the  names  and  addresses  of  record   for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Com- 
pany No. 


Company  Name  and  Address 


000228 
000279 


Riverdale  Chemical  Co..  425  West  194th  Street.  Glenwood.  IL,60425. 
FMC  Corporation,  1735  Market  Street,  Philadelphia,  PA  19103. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants, 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests,  Product  registrations. 


Dated:  February  3. 1997. 

James  H.  Keams. 

Acting  Director,  Program  Management  and 
Support  Division,  Office  of  Pesticide 
Programs. 

[PR  Doc.  97-3515  Filed  2-12-97;  8:45  am) 

BILUNG  CODE  6560-50-F 


PF-710;  FRL-6588-0] 

Appropriate  Technology  Limited; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice  of  Tiling. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of  a 
regulation  for  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  extract  from  Quercus  falcata  (red 
oak),  Rhus  aromatic  (sumac), 
Rhizophora  mangle  (mangrove),  and 
Opuntia  lindheimeri  (prickly  pear 
cactus)  in  or  on  all  raw  agricultural 
commodities.  The  summary  was 
prepared  by  Appropriate  Technology 
Limited. 
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DATES:  Comments,  identifled  by  the 
docket  number  (PF-710],  must  be 
received  on  or  before.  April  14. 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to  RM  1132,  CM  #2, 1921 
Jefiierson  Davis  Highway,  Arlington,  VA 
22202.  Comments  and  data  may  also  be 
submitted  electronically  be  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  docket  number 
(PF-7101.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  below  this  document. 

Information  submitted  as  a  comment 
concerning  this  dociunent  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information'* 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Teung  F.  Chin  c/o  (PM  90), 
Biopesticides  and  Pollution  Prevention 
Division,  Office  of  Pesticide  Programs, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  niunber  and 
e-mail  address:  5th  floor,  CS#1,  2800 
Crystal  Drive,  Arlington,  VA  22202, 
Telephone  No.  703-308-1259,  e-mail: 
chin.teungOepamail.epa.gov. 
SUPPLEMENTARY  MFOmNATION:  EPA  has 
received  a  pesticide  petition  (PP 
8F3635)  from  Appropriate  Technology 
Limited,  3601  Garden  Brook.  Dallas,  TX 
75234  proposing  piirsuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act.  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180  by  establishing 


an  exemption  from  the  requirement  of  a 
tolerance  the  residues  of  Plant  Extract 
620.  Pursuant  to  section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended.  Appropriate 
Technology  Limited  has  submitted  the 
following  summary  of  information,  data 
and  argiunents  in  support  of  their 
pesticide  petition.  This  sununary  was 
prepared  by  Appropriate  Technology 
Limited  and  EPA  has  not  fully  evaluated 
the  merits  of  the  petition.  The  summary 
may  have  been  edited  by  EPA  if  the 
terminology  used^was  unclear,  the 
summary  contained  extraneous  to 
clarify  that  the  conclusions  and 
arguments  were  the  petitioner's  and  not 
necessarily  EPA's  and  to  remove  certain 
extraneous  material,  or  the  summary 
was  not  clear  that  it  reflected  the 
conclusion  of  the  petitioner  and  not 
necessarily  EPA. 

I.  Petition  Summary 

A.  Product  Identity/Chemistry 

Appropriate  Technology  Limited 
states  that  Plant  Extract  620  is  an 
aqueous  extract  derived  from  Qaercus 
falcata  (red  oak),  Rhus  aromatic 
(sumac),  Rhizophora  mangle 
(mangrove),  and  Opuntia  lindheimeri 
(prickly  pear  cactus).  The  resulting 
botanical  extracts  are  used  in  the 
preparation  of  end-use  formulations. 
Agrispon**  and  Sincocin**  are  water- 
based  products  containing  trace 
minerals  and  Plant  Extract  620. 
Agrispon"*  is  a  plant  growth  regulator 
that  may  be  applied  to  turf  and 
agricultural  products  to  stimulate  root 
growth  and  increase  a  plant's  ability  to 
withstand  pests  and  environmental 
stresses.  Sincocin*  is  used  to  control 
plant  parasitic  nematodes  by  reducing 
the  feeding  vigor  of  nematodes. 

Studies  submitted  by  Appropriate 
Technology  Limited  show  that  the 
identified  active  constituents  known  to 
be  present  in  the  subject  plant  extracts 
are  present  naturally  in  many  plants  and 
would,  therefore,  be  indistinguishable 
trom  existing  natural  background  levels. 
This  petition  proposes  an  exemption  for 
the  requirement  of  a  tolerance; 
therefore.  Appropriate  Technology 
Limited  does  not  believe  an  analytical 
method  is  necessary  to  protect  the 
human  health  and  environment. 

B.  Proposed  Use  Practices 

Plant  extract  &x)m  Quercus  falcata, 
Rhus  aromatic,  Rhizophora  mangfe,  and 
Opuntia  lindheimeri  is  the  sole  active 
ingredient  in  the  end-use  products 
Agrispon  and  Sincocin.  Both  products 
are  mixed  with  enough  water  to  evenly 
cover  the  desired  area  at  the 
recommended  rate  of  application.  The 
maximum  recommended  application 


rate  for  any  use  pattern  would  not 
exceed  60  grams  of  plant  extract/acre/ 
application;  the  maximum  appUcation 
rate  for  food  crops  would  not  exceed  18 
grams  of  plant  extract/acre/application. 

Agrispon®  is  diluted  with  water  to 
evenly  cover  the  desired  area  at  an 
application  rate  of  13  fluid  oimces/acre 
(oz/acre)  for  annuals,  and  greenhouses. 
The  recommended  timing  and 
frequency  of  appUcations  depends  on 
the  plant  growth  cycle  length.  A  single 
application  is  recommended  for  plants 
with  a  growth  cycle  of  60  days  or  less. 
A  second  application.  45  to  60  days 
after  the  first,  is  recommended  for 
plants  with  a  growing  cycle  of  60  to  120 
days.  For  long  season  plants,  or  those 
having  a  growing  cycle  longer  than  120 
days,  Agrispon**  may  be  applied  every 
45  to  60  days  during  the  period  when 
the  plant  is  growing  vigorously. 
Agrispon*^  is  applied  to  the  soil  surface 
under  trees  at  a  rate  of  13  fluid  oz/acre, 
with  an  additional  6  fluid  oz/acre 
applied  to  the  tree  canopy.  For 
evergreens,  applications  are 
recommended  every  60  days.  Deciduous 
trees  should  first  be  treated  at  bud  break 
or  leaf  flush  in  the  spring.  Subsequent 
applications  are  recommended  every  60 
days  until  dormancy  occurs. 

Sincocin"*  is  applied  to  food  crops 
and  orchards  at  a  rate  of  26  fluid 
ounces/acre.  For  both  food  crops  and 
orchards,  the  first  application  should  be 
made  during  initial  root  flush  with 
subsequent  applications  every  60  days 
during  active  growth.  The  application 
rate  for  turf  and  ornamentals  is  2.75 
gallons  (87  fluid  ounces)/acre.  Golf 
greens  and  tee  boxes  should  be  treated 
every  day  for  root  pathogens  or  every  30 
days  for  nematode  control.  Golf  fairways 
should  be  treated  every  30  days. 
Ornamentals  should  first  be  treated  at 
root  flush,  with  subsequent  applications 
every  30  to  60  days  during  active 
growth. 

C.  Toxicological  Profile 

Plant  Extract  620  is  derived  from 
Quercus  falcata  (red  oak),  Rhus 
aromatic  (sumac),  Rhizophora  mangle 
(mangrove),  and  Opuntia  lindheimeri 
(prickly  pear  cactus).  Plant  Extract  620 
will  not  itself  be  ofliered  for  sale,  but  is 
used  by  the  manufacturer  in  formulating 
the  end-use  products  Agrispon®  and 
Sincocin*  .  Agrispon*"  and  Sincocin® 
are  the  only  products  to  which 
consumers  and  the  public  could  be 
exposed.  The  following  table 
summarizes  the  toxicological  data 
Appropriate  Technology  Limited  has 
submitted  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance: 
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Study 


Acute  Oral „„ « 

Acute  Dermal  

Acute  Inhalation  

Eye  Irritation 

Dermal  Irritation 

Ames  Mutagenictty ^. 


Product 


Plant  Extract  620 
Plant  Extract  620 
Sincocin* 
Plant  Extract  620 


Agrispon* 

Sincocin® 

Plant  Extract  620 

Agnspor)«> 

Sincocin*' 


Result 


LDjo  >5.000  mg/kg 

LOso  >5,000  mg/kg 

LDso  >2.04  mg/l 

unwastwd  eyes:  se- 
verely irrltatir>g 

washed  eyes:  mod- 
erately irritating 

unwashed  eyes:  mini- 
mally irritating 

unwashed  eyes:  mini- 
mally irritating 

moderately  irritating 

not  mutagenic 

not  mutagenic 


Toxicity  Cat- 
egory 


IV 
IV 
IV 


Hi 

IV 

IV 

Ml 

nia 

rVa 


Appropriate  Technology  Limited 
states  that  Agrispon'**  and  Sincocin*.  the 
products  that  will  be  available  for 
distribution,  are  toxicity  categories  III 
and  IV  for  all  routes  and  responses. 
Based  on  the  results  of  the  acute 
toxicology  and  mutagenicity  data 
summarized  above,  the  Agency  has 
determined  that  all  toxicology  data 
requirements  have  been  satisfied. 
Subchronic,  chronic,  immune, 
endocrine,  and  non-dietary  cumulative 
exposure  data  requirements  have  been 
waived.  Appropriate  Technology 
Limited  believes  the  submitted  data  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of  either 
Agrispon'*  or  Sincocin  *. 

D.  Aggregate  Ilxposure 

,    Occupational  exposure  will  be 
mitigated  through  the  use  of  proper 
personal  protective  equipment. 
Appropriate  Technology  Limited 
believes  the  lack  of  mammalian  toxicity 
and  low  active  ingredient  concentration 
of  the  end-use  products  illustrate  that 
health  risks  resulting  from  inhalation 
and  dermal  exposure  of  applicators  and 
other  handlers  is  negligible. 

Appropriate  Technology  Limited 
states  that  dietary  exposure  will  be 
extremely  small  due  to  the  low 
application  rate  of  18  grams/acre  or  less, 
washing  off  of  foliage  and  fruit  by 
rainfall  or  during  food  processing  and 
handling,  and  likely  by  degradation  of 
the  plant  extracts  by  soil  microflora. 
Furthermore,  the  oral  toxicity  of  Plant 
Extract  620  is  so  low  that  Appropriate 
Technology  Limited  asserts  that  any 
foreseeable  residues  would  be  of  little 
consequence. 

Appropriate  Technology  Limited 
states  that  exposure  to  drinking  water 
will  be  minimal.  Neither  Agrispon<^  or 
Sincocin®  will  be  appUed  directly  to 
water.  The  active  ingredient 
concentration  of  any  potential  spray 
drift  will  be  extremely  minimal  due  to 


the  low  active  ingredient  concentration. 
The  active  ingredient  concentration  of 
both  products  is  0.56%  and  the 
products  are  diluted  with  water  prior  to 
application,  further  reducing  the 
concentration.  Additionally,  the  subject 
plant  extracts  are  of  natural  origin  and 
therefore  subject  to  degradation  by  soil 
microorganisms.  Finally,  if  residues  of 
Plant  Extract  620  do  occur  in  drinking 
water.  Appropriate  Technology  Limited 
believes  that  toxicity  data  demonstrate 
that  there  is  no  foreseeable  human 
health  hazard. 

E.  Cumulative  Effects 

Appropriate  Technology  Limited 
believes  that  none  of  the  active 
constituents  are  known  or  suspected  to 
have  any  cumulative  effect.  The  water 
solubility  of  the  constituents  in  this 
aqueous  extract  are  likely  to  be  easily 
excreted  resulting  in  no  tissue 
accumulations.  Furthermore,  there  is  no 
indication  of  mammalian  toxicity. 

F.  Safety  Determination 

Appropriate  Technology  Limited 
believes  the  toxicology  data  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  the  use  of  plant 
extracts  derived  from  Quercus  falcata, 
Rhus  aromatic,  Rhizophora  mangle,  and 
Opuntia  lindheimeri.  Furthermore,  the 
identified  active  ingredients  known  to 
be  present  in  these  plant  extracts  are 
present  naturally  in  many  plants. 

G.  Existing  Tolerances 

No  tolerances  or  tolerance  exemptions 
have  previously  been  granted  for 
extracts  from  Quercus  falcata,  Rhus 
aromatic,  Rhizophora  mangle,  and 
Opuntia  lindheimeri. 

II.  Public  Record 

Interested  persons  are  invited  to 
submit  comments  on  this  notice  of 
filing.  Comments  must  bear  a  notation 


indicating  the  document  control 
number.  lPF-7101. 

A  record  has  been  established  for  this 
notice  under  docket  number  IPF-710] 
including  comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  ^aper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Response  and 
Program  resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Crystal  Mall  #2, 
1921  Jefferson  Davis  highway, 
Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp=Docket©epainai!  .cpa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrj'ption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  all  comments  received 
electronically  into  printed,  paper  form 
as  they  are  received  and  will  place  the 
paper  copies  in  the  official  rulemaking 
record  which  will  also  include  all 
comments  submitted  directly  in  writing. 
The  o^icial  rulemaking  record  is  the 
paper  record  maintained  at  the  address 
in  "ADDRESSES"  at  the  beginning  of     ' 
this  document. 

List  of  Subjects 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  February  6. 1997. 

JuMt  L.  Andefson, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-3517  Filed  2-12-97;  8:45  am) 
MuwQcoot  umt  50  r 

tPF-708:  FRL-5587-31 

ISK  Biosciences  Corporation; 
Pesticide  Tolerance  Petition  Filing 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  Hling. 

SUMMARY:  This  notice  announces  the 
filing  of  a  pesticide  petition  proposing 
the  establishment  of  a  regulation  for 
residues  of  chlorothalonil  in  or  on 
almonds  and  almond  hulls.  The  notice 
includes  a  summary  of  the  petition 
prepared  by  the  petitioner,  ISK 
Biosciences  Corporation.  , 

DATES:  Comments,  identified  by  the 
docket  number  [PF-7081,  must  be 
received  on  or  before  March  17, 1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  IX  20460.  In  person,  bring 
comments  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
docket  number  |PF-708|.  Electronic 
comments  on  this  notice  of  filing  may 
be  filed  online  at  many  Federal 
Depository  Libraries.  Additional 
information  on  electronic  submissions 
can  be  found  in  Unit  II.  of  this 
document. 

Information  submitted  as  comments 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  consent 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  Mdthout  prior  notice.  All  written 


comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATKMI  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM  22),  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2.  Room 
229. 1921  Jefferson  Davis  Highway, 
Arhngton.  VA.  703-305-7740.  e-mail: 
giles-parker.cynthia@epamail.ep>a.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  a  pesticide  petition  (PP 
5F4558),  originally  published  in  the 
Federal  Register  on  November  15. 1995 
(60  FR  57419)  (FRL-4971-5).  from  ISK 
Biosciences  Corporation  ("ISK").  5966 
Heisley  Road.  P.O.  Box  8000.  Mentor, 
Ohio  44061,  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  180.275  by 
establishing  tolerances  for  residues  of 
the  fungicide  chlorothalonil  and  its 
metabolite,  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  (SDS-3701)  in 
or  on  the  raw  agricultural  commodity 
(RAC)  almonds  (nutmeats)  at  0.05  parts 
per  million  (ppm)  and  almond  hulls  at 
1.0  ppm.  The  proposed  analytical 
method  is  by  electron  capture  gas 
chromatography.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408  (d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  (FQPA) 
Pub.  L.  104-170,  ISK  included  in  the 
petition  a  summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  represents  the  views  of  ISK. 
EPA  is  in  the  process  of  evaluating  the 
petition.  As  required  by  section 
408(d)(3)  of  the  FFDCA,  EPA  is 
including  the  summary  as  a  part  of  this 
notice  of  filing.  EPA  has  made  minor 
edits  to  the  summary  for  the  purpose  of 
clarity. 

L  Petition  Summary 

A.  Residue  Chemistry  Data 

1.  Plant/animal  metabolism.  The 
nature  of  the  residue  of  chlorothalonil 
in  plants  and  animals,  including 


ruminants,  is  well  understood. 
Chlorothalonil  is  not  systemic  in  plants. 
Any  chlorothalonil  residue  found  on 
ahnond  nutmeats  occurs  as  a  surface 
residue  from  transfer  of  the  residue 
during  harvesting  and  shelling 
operations.  Chlorothalonil  is  rapidly 
metabolized  in  the  rviminant  and  is  not 
transferred  to  meat  and  milk  from  the 
dietary  consumption  by  animals. 
Furthermore,  chlorothalonil  is  not  stable 
in  meat  or  milk. 

2.  Analytical  method.  An  adequate 
analytical  method  (gas  chromatography) 
is  available  for  enforcement  purposes. 
The  method  is  listed  in  the  Pesticide 
Analytical  Manual.  Vol.  U  (PAM  D). 

3.  Magnitude  of  the  residues.  Residue 
data  from  studies  conducted  with 
almonds  support  a  tolerance  of  0.05 
ppm  for  combined  residues  of 
chlorothalonil  and  its  metabolite,  4- 
hydroxy-2,5,6-trichloroisophthalonitrile 
in/on  almond  nutmeats  and  1.0  ppm  in/ 
on  almond  hulls.  Residues  of 
chlorothalonil  on  plants  are  surface 
residues.  Nutmeats  are  not  systemically 
exposed  to  chlorothalonil  since 
chlorothalonil  is  not  a  systemic 
fungicide  in  plants.  Chlorothalonil 
residues  are  not  directly  translocated  to 
the  nutmeats,  but  residues  from  the 
hulls  that  contaminate  the  almond 
shells  during  harvest  may  be  transferred 
to  the  nutmeats  during  the  shelling 
process. 

B.  Toxicological  Profile 

The  following  studies  on  file  with  the 
Agency  support  this  petition. 

1.  Acute  toxicity.  Acute  toxicity 
studies  include  an  acute  oral  rat  study 
on  technical  chlorothalonil  with  an  LDjo 
>10,000  milligram/kilogram  (mg/kg),  an 
acute  dermal  toxicity  study  in  the  rabbit 
with  an  LDso  >20,000  mg/kg,  a  4-hour 
inhalation  study  with  finely  ground 
technical  chlorothalonil  resulting  in  a 
LCso  of  0.092  mg/L  (actual  airborne 
concentration),  a  primary  eye  irritation 
study  with  irreversible  eye  effects  in  the 
rabbit  at  21  days,  a  primary  dermal 
irritation  study  showing  technical 
chlorothalonil  is  not  a  dermal  irritant, 
and  a  dermal  sensitization  study 
showing  technical  chlorothalonil  is  not 

a  skin  sensitizer. 

2.  Genotoxicity.  The  mutagenic 
potential  of  chlorothalonil  has  been 
evaluated  in  a  large  number  of  studies 
covering  a  variety  of  endpoints.  ISK 
concludes  that  chlorothalonil  is  not 
mutagenic. 

Mutagenicity  studies  with 
chlorothalonil  include  gene  mutation 
assays  in  bacterial  and  mammalian 
cells;  in  vitro  and  in  vivo  chromosomal 
aberration  assays;  DNA  repair  assays  in 
bacterial  systems:  and  cell 
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transformation  assays.  All  were  negative 
with  the  following  two  exceptions: 

i.  Chlorothalonu  was  positive  in  an  in 
vitro  chromosomal  aberration  assay  in 
CHO  cells  without  metabolic  activation 
but  was  negative  with  metabolic 
activation. 

ii.  In  vivo  chromosomal  aberration 
studies  in  rats  and  mice  were  negative 
and  one  study  in  the  Chinese  hamster 
was  equivocal.  The  results  of  this  study 
could  not  be  conflrmed  in  a  subsequent 
study  at  higher  doses.  The  conclusion 
was  that  chlorothalonil  does  not  cause 
chromosome  aberrations  in  bone 
marrow  cells  of  the  Chinese  hamster.  It 
can  be  concluded  that  chlorothalonil 
does  not  have  clastogenic  potential  in 
intact  mammalian  systems. 

In  bacterial  DNA  repair  tests 
chlorothalonil  was  negative  in  Bascillus 
subtilis,  but  was  positive  in  Salmonella 
typhimurium.  In  an  in  vivo  DNA 
binding  study  in  rats,  with  '^- 
chlorothalonil,  there  was  no  covalent 
binding  of  the  radiolabel  to  the  DNA  of 
the  kidney,  which  is  the  target  organ  for 
chlorothalonil  toxicity  in  rodents. 

3.  Developmental  and  reproductive 
toxicity.  A  developmental  toxicity  study 
with  rats  given  gavage  doses  of  0,  25, 
100,  and  400  mg/kg  body  weight  (bwt)/ 
day  from  days  6  through  15  of  gestation 
resulted  in  a  no  observed  effect  level 
(NOEL)  for  maternal  toxicity  of  100  mg/ 
kg/day  based  on  increased  mortality, 
reduced  body  weight,  and  a  slight 
increase  in  early  resorptions  at  the 
highest  dose.  There  were  no 
developmental  effects  observed  at  any 
dose  in  this  study. 

A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  5, 10,  or 
20  mg/kg/ day  on  days  7  through  19  of 
gestation  resulted  in  a  maternal  NOEL  of 
10  mg/kg/ day.  Effects  observed  in  the 
dams  in  the  high-dose  group  were 
decreased  body  weight  gain  and 
reduced  food  consumption.  There  were 
no  developmental  effects  observed  in 
this  study. 

A  2-generation  reproduction  stbdy  in 
rats  fed  diets.containing  0,  500, 1,500 
and  3.000  ppm  resulted  in  a 
reproductive  NOEL  of  1,500  ppm 
(equivalent  to  115  mg/kg/ day)  based  on 
lower  neonatal  body  weights  by  day  21. 
There  were  no  effects  seen  on  any  other 
reproductive  parameter  at  any  dose 
level  in  this  study. 

4.  Sutx:hronic  toxicity,  i.  A  90-day 
subchronic  toxicity  study  was 
conducted  in  rats  at  doses  of  0. 1.5.  3.0. 
10.  and  40  mg/kg  bwt.  Treatment  related 
hyperplasia  and  hyperkeratosis  of  the 
forestomach  was  observed  at  the  two 
highest  dose  levels.  Although  the  initial 
histopathological  evaluation  did  not 
demonstrate  any  nephrotoxicity,  a 


subsequent  evaluation  observed  a 
treatment-related  increase  in 
hyperplasia  of  the  proximal  tubule 
epithelium  at  40  mg/kg  bwt  in  the  male 
rats  but  not  in  the  females.  The  NOEL 
for  renal  histopatholggy  was  10  mg/kg 
bwt  in  males  and  40  mg/kg  bwt  in 
females. 

ii.  A  90-day  oral  toxicity  study  was 
conducted  in  dogs  with  dose  levels  of 
technical  chlorothalonil  of  15. 150.  and 
750  mg/kg  bwt/day.  The  two  highest 
dosages  resulted  in  lower  body  weight 
gain  in  male  dogs.  The  NOEL  was  15 
mg/kg/day.  There  were  no  macroscopic 
or  microscopic  tissue  alterations  related 
to  chlorothalonil  and  there  were  no 
signs  of  renal  toxicity. 

iii.  Two  21-day  dermal  toxicity 
studies  have  been  conducted  with 
technical  chlorothalonil.  In  the  initial 
study,  doses  of  50,  2.5,  and  0.1  mg/kg 
bwt/day  were  administered  to  rabbits. 
The  NC3eL  for  systemic  effects  was 
greater  than  50  mg/kg  bwt/day  and  the 
NOEL  for  dermal  irritation  was  0.1  mg/ 
kg  bwt/day. 

A  subsequent  21-day  dermal  study 
was  conducted  in  male  rats  to 
specifically  evaluate  the  potential  for 
nephrotoxicity  in  this  laboratory  species 
following  dermal  dosing.  In  this  study 
the  doses  were  60, 100,  250,  and  600 
mg/kg  bwt/day.  The  NOEL  for 
nephrotoxicity  was  greater  than  600  mg/ 
kg  bwt/day. 

5.  Estrogenic  effects.  Based  upon  all  of 
the  chronic  toxicity,  teratogenicity, 
mutagenicity,  and  reproductive  studies 
conducted  with  chlorothalonil  and  its 
metabolites,  ISK  concludes  that  there 
were  no  results  which  indicate  any 
potential  to  cause  estrogenic  effects  or 
endocrine  disruption.  These  effects 
would  have  manifested  themselves  in 
these  studies  as  reproductive  or 
teratogenic  effects  or  by  producing 
histopathological  changes  in  estrogen 
sensitive  tissues  such  as  the  uterus, 
mammary  glands,  or  the  testes.  Thus. 
ISK  concludes  based  upon  the  in  vivo 
studies,  that  chlorothalonil  does  not 
cause  estrogenic  effects. 

6.  Chronic  toxicity,  i.  A  12-month 
chronic  oral  toxicity  study  in  Beagle 
dogs  was  conducted  with  technical 
chlorothalonil  at  dose  levels  of  15, 150. 
and  500  mg/kg/day.  The  NOEL  was  150 
mg/kg/day  based  on  lower  blood 
albumin  levels  at  the  highest  dose. 
There  was  no  nephrotoxicity  observed 
at  any  dose  in  this  study.  This  study 
replaced  an  old  outdated  study  that  was 
not  conducted  under  current  guidelines 
and  did  not  use  the  current  technical 
material. 

ii.  A  chronic  feeding/carcinogenidty 
study  with  Fischer  344  rats  fed  diets 
containing  0, 800. 1.600  or  3.500  ppm 


(equivalent  to  0,  40,  80  or  175  mg/kg 
bwt/day)  for  116  weeks  in  males  or  129 
weeks  in  females,  resulted  in  a 
statistically  higher  incidence  of 
combined  renal  adenomas  and 
carcinomas.  At  the  high  dose,  which 
was  above  the  MTD,  there  was  also  a 
statistically  significant  higher  incidence 
of  tumors  of  the  forestomach  in  female 
rats. 

iii.  In  a  second  chronic  feeding/ 
carcinogenicity  study  with  Fischer  344 
rats,  designed  to  define  the  NOEL  for 
tumors  and  the  preneoplastic 
hyperplasia,  animals  were  fed  diets 
containing  0,  2,  4, 15  or  175  mg/kg/day. 
The  NOEL  in  this  study,  based  on  renal 
tubular  hyperplasia,  was  a  nominal  dose 
of  2  mg/kg  bwt/day.  Because  of  the 
potential  for  chlorothalonil  to  bind  to 
diet  the  2  mg/kg  bwt/day  dose, 
expressed  as  unbound  chlorothalonil,  is 
1.8  mg/kg  bwt/day.  The  NOEL  for 
hyperplasia  and  hyperkeratosis  of  the 
forestomach  was  4  mg/kg  bwt/day  or  a 
dose  of  3.8  mg/kg  bwt/day  based  on 
unbound  chlorothalonil. 

iv.  A  2-year  carcinogenicity  study, 
conducted  in  CD-I  mice  at  dietary  levels 
of  0,  750,  and  1,500  or  3,000  ppm 
(equivalent  to  0.  107,  214  or  428  mg/kg/ 
day),  resulted  in  a  statistically  higher 
incidence  of  squamous  cell  carcinomas 
of  the  forestomach  in  both  sexes  and  a 
statistically  higher  incidence  of 
combined  renal  adenomas/carcinomas 
in  only  the  male  mice  receiving  the  low 
dose.  There  were  no  renal  tumors  in  any 
female  mouse  in  this  study. 

V.  A  2-year  carcinogenicity  study,  in 
male  CD-I  mice  for  the  purpose  of 
establishing  the  NOEL  for  renal  and 
forestomach  effects,  was  conducted  at 
dietary  levels  of  0, 10/15,  40, 175.  or  750 
ppm  (equivalent  to  0, 1.4/2.1,  5.7.  25  or 
107  mg/kg/day).  The  NOEL  for  renal 
effects  was  40  ppm  and  the  NOEL  for 
forestomach  effects  was  15  ppm.  This 
study  did  not  duplicate  the  results  from 
the  previous  study  where  a  statistically 
higher  incidence  of  renal  tumors,  when 
compared  to  controls,  was  observ^  at 
750  ppm. 

In  1987.  the  Office  of  Pesticide 
Programs'  Toxicology  Branch  Peer 
Review  Committee  classified 
chlorothalonil  as  a  82  (probable  human 
carcinogen)  based  on  evidence  of 
carcinogenicity  in  the  forestomach  and 
kidneys  of  rats  and  mice.  Tbe  Agency 
currently  regulates  chlorothalonil  as  a 
B2  carcinogen  although  ISK  has 
provided  a  significant  amount  of 
mechanistic  data  indicating  that  the 
tumors  result  firom  a  threshold 
mechanism.  A  potency  factor.  Ql*  (Ql 
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star),  of  0.00766  (mg/kg/day)'  has  been 
used  by  the  Agency  when  conducting 
mathematical  modeling  to  estimate 
carcinogenic  risk  to  man.  ISK  believes 
that  because  the  nephrotoxicity  seen  in 
the  rat  is  due  to  a  threshold  mechanism, 
any  risk  associated  with  chlorothalonil 
can  be  managed  using  the  margin  of 
safety  (exposure)  approach. 

Numerous  metabolism  and  toxicology 
studies  indicate  that  chlorothalonil  is 
non-genotoxic  and  produces  a  species- 
specific  renal  toxicity  in  the  rat  that 
eventually  may  lead  to  tumor  formation 
through  an  epigenetic  mechanism. 
Studies  comparing  metabolism  and 
toxicological  effects  in  dogs  with  those 
in  rats  demonstrate  that  the  renal  effects 
observed  in  the  rat  are  due  to  the 
exposure  of  the  kidney  of  the  rat  to 
significant  levels  of  nephrotoxic  thiol 
metabolites  of  chlorothalonil.  In  the 
dog,  no  thio  metabolites  are  found  and 
there  are  no  toxic  effects  seen  in  kidneys 
of  dogs  dosed  with  high  levels  of 
chlorothalonil. 

7.  Reference  dose  (RfD).  The  NOEL  for 
chlorothalonil  in  the  rat  is  1.8  mg/kg 
bwt  based  on  the  nephrotoxicity 
observed  in  the  chronic  rat  study.  The 
NOEL  in  the  dog  was  15  mg/kg  bwt  in 
the  90-day  study  and  150  mg/kg  bwt 
based  on  the  1-year  study.  NOEL  for 
maternal  toxicity  from  developmental 
studies  are  10  mg/kg  bwt  in  rabbits  and 
100  mg/kg  bwt  in  the  rat.  The  NOEL  for 
pup  growth  in  the  reproduction  study 
was  1.500  mg/kg  bwt,  which  would  be 
most  conservatively  estimated  as 
equating  to  approximately  75  mg/kg 
bv^.  Data  indicate  that  the 
nephrotoxicity  in  the  rat  is  produced 
through  a  mechanism  for  which  there  is 
a  clear  threshold.  In  a  study  which 
measured  cell  turnover  in  the  rat  kidney 
with  proliferating  cell  nuclear  antigen 
(PCNA)  immunohistochemical  staining, 
a  NOEL  was  established  at  1.5  mg/kg 
bwt.  Other  chronic  studies  have 
established  the  NOEL  for  hyperplasia  in 
the  kidney  to  be  1.8  mg/kg  bwt.  If  all  the 
available  toxicity  data  in  laboratory 
animals  are  considered  without  regards 
to  its  applicability  to  humans,  the 
lowest  NOEL  for  any  adverse  effect 
would  be  1.5  mg/kg  bwt/day.  Because 
the  mechanism  of  toxicity  which  is 
related  to  the  tumor  formation  in  the 
kidney  has  been  shown  to  have  a 
threshold,  the  use  of  the  normal  100- 
fold  safety  factor  in  conjunction  with 
the  1.5  mg/kg  NOEL  would  produce  a 
reference  dose  which  would  provide 
more  than  adequate  safety  for  all  of  the 


■"Mechanistic  Interpretation  of  the  Oncogenicity 
of  Chlorothalonil  in  Rodents  and  an  AsMssment  of 
Human  Relevance."  by  Ore.  C  F.  Wilkinwn  and  J. 
C  Killeen.  Regulatory  Toxicology  and 
Phannacology  24: 69-84  (1996).  Article  No.  006. 


possible  effects  seen  in  any  laboratory 
animal. 

In  two  recent  reviews  of 
chlorothalonil  by  the  Joint  Meeting  of 
Pesticide  Residue  Experts  (1990  and 
1992)  and  the  review  by  the  World 
Health  Organization's  International 
Program  for  Chemical  Safety,  these 
esteemed  groups  concluded  that  the  rat 
was  not  the  appropriate  species  to  use 
in  consideration  of  the  risk  assessment 
for  man.  They  concluded  that  the  dog 
was  the  more  appropriate  species  for 
determination  of  subchronic  and 
chronic  effects.  If  the  toxicological  data 
for  the  dog  were  used,  the  NOEL  would 
be  at  least  15  mg/kg  bwt,  which  is  based 
on  the  most  recent  90-day  study  of  the 
dog. 

Therefore,  under  the  most 
conservative  scenario  (using  the 
toxicological  data  in  the  rat),  the 
reference  dose  would  be  1.8  mg/kg  bwt/ 
day  divided  by  a  100-fold  safety  factor 
or  0.018  mg/kg  bwt/day  with  a 
threshold  model  being  used  for 
carcinogenic  risk  assessment.  In  the 
scenario  that  uses  the  toxicological  data 
of  the  dog,  the  reference  dose  would  be 
15  mg/kg  bwt/day  divided  by  a  safety 
factor  of  100  or  0.15  mg/kg  bwt/day. 

C.  Aggregate  Exposure 

The  following  is  a  description  of  the 
likelihood  of  exposure  to  chlorothalonil 
from  various  routes. 

1.  Dietary  exposure. —  i.  Food.  The 
Agency's  Dietary  Exposure  Analysis 
dated  April  1, 1996,  of  ISK's  petition 
(PP  5F4558),  which  requested  tolerances 
for  chlorothalonil  and  its  metabolite,  4- 
hydroxy-  2,5,6- 

trichloroisophtha  lonitrile  (SDS-3  701 ) 
in/on  almond  nutmeats  and  almond 
hulls,  determined  the  dietary  exposure 
from  the  proposed  new  anticipated 
residue  contributed  from  almonds  to  be 
0.000001  mg/kg  bwt/day  to  the  U.S. 
population  and  also  to  children  ages  1 
to  6. 

The  Agency  had  calculated  that  the 
exposure  of  the  general  population  from 
existing  published  tolerances  for 
chlorothalonil  is  0.000133  mg/kg  bwt/ 
day  and  0.00021  mg/kg  bwt/day  for 
infants  and  children  ages  1  to  6. 
Unfortunately,  the  Agency's  calculation 
of  the  total  exposure  contained  a 
significant  error.  The  Agency  grossly 
overestimated  the  exposure  bom  the  use 
of  chlorothalonil  on  mushrooms  by 
using  an  anticipated  residue  of  2.54 
ppm  which  constitutes  an  illegal 
residue.  The  tolerance  is  1.0  ppm.  There 
were  also  other  overestimates  of  less 
magnitude  in  the  April  1996  EPA 
dociunent.  ISK  believes  that  the  correct 
exposure,  based  on  the  current 
registered  uses  for  chlorothalonil.  is 


0.0000642  mg/kg  bwt/day  for  the 
general  population  and  0.000105  mg/kg 
bwt/day  for  infants  and  children  1  to  6 
years  of  age. 

ii.  Drinking  water  Chlorothalonil  was 
included  for  monitoring  in  the  National 
Survey  of  Pesticides  in  Drinking  Water 
Wells  conducted  by  EPA.  No 
chlorothalonil  residues  were  detected  in 
any  of  the  1,300  community  water 
systems  and  domestic  wells  (using 
methodology  for  chlorothalonil  having  a 
limit  of  detection  (LOD)  of  0.06  jig/1  and 
limit  of  quantitation  of  0.12  )ig/l).  The 
absence  of  chlorothalonil  detections  in 
the  National  Survey  of  Pesticides  in 
E)rinking  Water  Wells  provides  adequate 
information  to  conclude  that 
chlorothalonil  is  not  a  contaminant  in 
drinking  water  wells  and  that  the     - 
population  is  not  exposed  to 
chlorothalonil  in  these  water  sources. 
These  findings  are  consistent  with  the 
known  physical/chemical  properties  of 
chlorothalonil  including  low  water 
solubility  (0.9  ppm)  and  high  affinity  for 
organic  matter  including  soil.  It  has  also 
been  demonstrated  that  chlorothalonil 
does  not  leach  into  groundwater  from 
applications  made  to  growing  crops. 

Aerobic  aquatic  metabolism  studies 
with  chlorothalonil  establish  a  half-life 
in  natural  aquatic  habitats  of  less  than 
10  hours,  depending  on  environmental 
conditions.  Considering  the  short  half- 
life  of  chlorothalonil  in  natural  water/ 
sediment  systems  and  that  surface  water 
is  filtered  and  treated  prior  to 
consumption,  chlorothalonil  is  not 
likely  to  be  present  in  drinking  water 
obtained  from  natural  surface  water 
systems. 

An  exposure  estimate,  based  on 
surface  water  concentration  recently 
cited  by  EPA,  would  conclude  that  the 
average  concentration  in  surface  water 
would  be  less  than  0.002  ppm. 
Assuming  that  everyone  in  the  United 
States  consumed  untreated  surface 
water,  the  exposure  to  chlorothalonil  of 
the  gerteral  population  would  be  less 
than  5.8  x  10  "^  mg/kg  bwrt/^ay.  This 
would  be  a  worse  case  scenario,  which 
would  greatly  overestimate  exposure. 

2.  Non-dietary  exposure.  Potential 
non-dietary  exposures  to  chlorothalonil 
may  result  from  the  following  uses  of 
chlorothalonil.  In  each  case,  the 
exposure  would  be  from  the  dermal 
route  and  only  for  an  intermittent 
duration.  The  two  21-day  dermal 
studies  that  have  been  conducted  in  the 
rabbit  and  rat  indicate  that  there  is  no 
nephrotoxicity  associated  with  the 
dermal  exposure  to  chlorothalonil  at 
dose  levels  up  to  600  mg/kg/day. 
Therefore,  the  exposures  from  the  uses 
of  chlorothalonil  Usted  below  would  not 
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be  expected  to  add  to  the  carcinogenic 
risk  associated  with  chlorothalonil. 

i.  Golf  course  uses.  Chlorothalonil 
products  are  commonly  applied  to  golf 
course  trees  and  greens  to  control  a 
broad  complex  of  turf  diseases. 
Application  to  golf  course  fairways  is 
much  less  common.  Golf  is  not  a  game 
played  by  infants  or  small  children, 
therefore  no  exposure  to  infants  and 
children  would  be  anticipated. 

ii.  Residential  owner  uses. 
Applications  of  chlorothalonil  products 
to  home  lawns  are  rare.  Thus,  there  is 
very  little  exposure  to  chlorothalonil 
related  to  use  on  residential  turf. 
Applications  to  roses  and  other 
omamentals-in  home  gardens  is  also  a 
minor  use  of  chlorothalonil. 

iii.  Paint.  Chlorothalonil  is  used  in 
paints  and  stains  for  control  of  mildew 
and  molds  on  exterior  surfaces  of 
buildings.  Chlorothalonil  is  also 
occasionally  used  for  interior  paints,  but 
this  use  represents  only  a  small 
proportion  of  the  chlorothalonil  used  in 
paints.  About  2%  of  the  chlorothalonil 
used  in  paint  is  used  in  interior  paint; 
however,  only  0.2%  or  less  of  interior 
paints  in  the  United  States  contain 
chlorothalonil.  In  paints  chlorothalonil 
is  tightly  bound  within  the  paint 
matrices;  thus,  effective  control  of 
mildew  may  last  for  several  years  and 
the  potential  for  exposure  is  very 
limited. 

iv.  Grouts.  Chlorothalonil  is  used  in 
cement  tile  grouts  and  for  control  of 
mildew  and  molds.  Chlorothalonil  is 
bound  within  the  grout  matrices  and 
very  little  is  available  for  exposure.  This 
is  a  minor  use  of  chlorothalonil  and 
non-occupational  dermal  exposure  of 
humans  to  chlorothalonil  from  this 
source  is  extremely  low. 

v.  Wood  treatment.  Chlorothalonil  is 
not  currently  used  for  pressure-treating 
wood.  It  is  used  for  control  of  sapstain 
as  a  surface  treatment  on  rough-cut, 
newly-sawn  lumber  to  protect  it  from 
molds  and  mildews  while  drying.  Being 
a  surface  residue,  it  is  removed  during 
the  finishing  operations  prior  to  sale  of 
the  wood.  Chlorothalonil  does  not  occur 
in  structural  wood  used  for  residential 
or  occupational  scenarios. 

D.  Cumulative  Effects 

ISK  has  considered  the  potential  for 
cumulative  effects  of  chlorothalonil  and 
other  substances  that  have  a  common 
mechanism  of  toxicity.  Chlorothalonil  is 
a  halogenated  benzonitrile  which 
readily  undergoes  displacement  of  the  2, 
4  and  6  chlorines  by  glutathione  and 
other  thiol  containing  amino  acids  and 
proteins.  In  the  rat,  the  thiol  metabolites 
are  sufficiently  absorbed  to  produce  a 
nephrotoxic  effect,  hi  dogs  where  this 


absorption  does  not  occur, 
nephrotoxicity  does  not  occur.  ISK  does 
not  have  any  information  to  indicate 
that  toxic  effects  observed  in  rats  occur 
through  a  mechanism  which  is  common 
to  any  other  agricultural  chemical. 
Thus,  consideration  of  common 
mechanisms  of  toxicity  is  not 
appropriate  at  this  time. 

Chlorothalonil  should  not  be 
confused  with  chlorinated  hydrocarbon 
pesticides  which  have  significantly 
different  chemical  and  biological 
properties. 

E.  Safety  Determination 

1.  U.S.  population.  In  EPA's  Dietary 
Exposure  Analysis,  dated  April  1, 1996, 
for  chlorothalonil  and  its  metabolite  in/ 
on  almond  nutmeats  and  almond  hulls, 
the  Agency  determined  that  the 
oncogenic  dietary  risks  associated  with 
potential  exposure  fix)m  anticipated 
residue  of  0.05  ppm  from  almonds  is 
minimal.  The  risk  assessment 
concluded  that  chlorothalonil  does  not 
pose  a  significant  chronic  or  acute 
dietary  risk  for  uses  that  are  currently 
published  or  for  uses  recommended  by 
EPA  for  registration.  Unfortunately,  the 
Agency's  calculation  of  the  total 
exposure  for  existing  published  uses 
contained  a  significant  error.  The 
Agency  grossly  overestimated  the 
exposure  from  the  use  of  chlorothalonil 
on  mushrooms  by  using  an  anticipated 
residue  of  2.54  ppm  which  constitutes 
an  illegal  residue.  The  tolerance  is  1.0 
ppm. 

The  Agency  has  used  a  linearized 
model  to  estimate  the  carcinogenic  risk 
associated  with  chlorothalonil,  whereas 
ISK  believes  that  a  threshold  based 
model  is  appropriate.  If  the  linearized 
multistage  model  is  used  with  the 
corrected  exposure  estimates  for  food 
presented  earlier,  the  carcinogenic  risk 
would  be  estimated  at  4.9  x  10''  for  the 
general  population  and  8.0  x  lO''  for 
infants  and  children.  Using  the 
overestimated  exposure  estimates  of 
EPA,  with  a  threshold  based  model  and 
using  the  conservative  RfiD  of  0.018  mg/ 
kg  bwt/day,  the  margin  of  safety  for  the 
general  population  would  exceed  10,000 
and  the  margin  of  safety  for  infants  and 
children  would  exceed  7,000.  Using 
corrected  exposure  estimates  would 
obviously  yield  larger  margins  of 
exposure.  Using  a  conservative  RfD  of 
0.018  mg/kg/day,  as  the  Agency  has 
done  in  recent  Dietary  Risk  Evaluation 
System  (DRES)  analyses,  and 
incorporating  corrections  needed  in 
exposure  values  for  mushrooms  and 
several  other  lesser  corrections,  ISK 
calculated  the  overall  dietary  exposure 
to  anticipated  residues  of 
chlorothalonil,  from  all  registered  uses 


and  pending  uses  of  chlorothalonil,  to 
be  0.36%  of  the  RfD  for  the  general  U.S. 
population  and  0  59%  of  the  RfD  for 
children  ages  1  to  6  years  old,  which  is 
the  group  with  the  highest  exposure. 

Because  the  worse  case  assumption 
for  human  exposure  from  drinking 
water  indicates  that  exposure  would  be 
only  1%  of  the  dietary  exposure,  the 
risk  assessment  is  not  significantly 
altered  by  considering  the  exposure 
from  drinking  water. 

2.  Infants  and  children.  There  is  a 
complete  data  base  for  chlorothalonil 
which  includes  pre-  and  post-natal 
developmental  toxicity  data  as  well  as 
mechanistic  data  related  to  the  rodent 
specific  nephrotoxicity  observed  in 
subchronic  and  chronic  studies.  The 
toxicological  effects  of  chlorothalonil  in 
rodents  are  well  understood. 
Chlorothalonil  has  a  low  level  of 
toxicity  in  dogs. 

In  a  2-generation  reproduction  study 
in  rats,  all  reproductive  parameters 
investigated  showed  no  treatment- 
related  effects  except  pup  weight  gain. 
Specifically,  the  weights  of  pups 
exposed  to  chlorothalonil  were 
comparable  to  controls  at  parturition 
through  day  four  of  lactation.  It  was 
only  after  day  four  of  lactation,  when 
the  pups  begin  to  consume  the  test  diet, 
that  body  weight  gain  lags  behind 
controls.  This  only  occurred  at  the 
highest  dose  tested,  which  is  3,000  ppm. 
The  dose  of  chlorothalonil  the  pups 
would  receive  would  be  far  in  excess  of 
the  estimated  adult  dose  of  150  mg/kg 
bwrt/day  (3.000  ppm  -2").  The  doses  for 
the  pups  could  have  easily  exceeded 
500  mg/kg  bwl/day.  Dose  levels  of  375 
mg/kg  bwt  and  above  have  been  shown 
to  significantly  affect  body  weight  in  the 
rat.  Therefore,  the  reduction  of  body 
weight  gain  observed  in  the 
reproduction  study  is  considered  to  be 
comparable  to  the  effects  that  have  been 
observed  in  older  rats.  The  NOEL  for 
this  effect  was  1,500  ppm. 

In  developmental  toxicity  studies 
conducted  in  the  rat  and  the  rabbit, 
chlorothalonil  did  not  cause  any 
developmental  effects  even  at  dose 
levels  that  produced  significant 
maternal  toxicity.  In  the  rabbit  a  dose 
level  of  20  mg/kg  bwt  caused  maternal 
toxicity,  but  there  were  no 
developmental  effects  and  in  the  rat,  a 
dose  level  of  400  mg/kg  bu't  caused 
maternal  toxicity  urithout 
developmental  toxicity. 

The  extensive  data  base  that  is 
available  for  chlorothalonil  is  devoid  of 
any  indication  that  chlorothalonil 
would  represent  any  unusual  or 
disproportionate  hazard  to  infants  or 
children.  Therefore,  there  is  no  need  to 
impose  an  additional  lOx  safety  factor 
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for  infants  or  children.  The  standard 
uncertainty  factor  of  lOOx  should  be 
used  for  all  segments  of  the  human 
population  when  calculating  risks 
associated  with  chlorothalonil. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  set  for  chlorothalonil  on  almonds 
by  the  Codex  Alimentarius  Commission. 

n.  Public  Record 

EPA  invites  interested  persons  to 
submit  comments  on  this  notice  of 
Tiling.  Comments  must  bear  a  notation 
indicating  the  docket  nimiber  [PF-708]. 

A  record  has  been  established  for  this 
notice  of  filing  under  docket  number 
[PF-708]  including  comments  and  data 
submitted  electronically  as  described 
below.  A  public  version  of  this  record, 
including  printed  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  Room  1132  of  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epaniail.epa.gov 

Electronic  comments  must  be 
submitted  as  ASCII  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  as 
described  above  will  be  kept  in  paper 
form.  Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

List  of  Subjects 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  February  7, 1997. 

Donald  R.  Stubb, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc.  97-3646  Filed  2-12-97;  8:45  am] 
BILUNOCOOe  M«»-W-f 


[OPP-50825;  FRL-6587-e) 

Receipt  of  an  Application  for  an 
Experimental  Use  Permit  of  a  Plant- 
Pesticide 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  On  November  15, 1996,  EPA 
received  an  application  &"om  Rogers 
Seed  Company  for  an  experimental  use 
permit  (EUP)  for  the  plant-pesticide 
Bacillus  thuhngiensis  CrylA(b)  delta- 
endotoxin  and  the  genetic  material 
(plasmid  vector  pZ01502)  necessary  for 
its  production  in  com.  The  Agency  has 
determined  that  this  application  may  be 
of  regional  and  national  significance. 
Therefore  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
public  comments  on  this  application. 
DATES:  Written  comments  must  be 
received  by  March  17, 1997. 
ADDRESSES:  Written  comments,  in 
triplicate,  should  bear  the  docket 
control  number  OPP-50825  and  be 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  {7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1128,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway,  Crystal 
City.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  control 
number  "OPP-50825."  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  document  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBL 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  Virginia 
address  given  above  from  8:30  a.m.  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mike  Mendelsohn,  Regulatory 
Action  Leader,  Biopesticides  and 
Pollution  Prevention  Division,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail 
address:5th  Floor,  Westfield  Building 
North  Tower,  2800  Crystal  Drive, 
Ariington,  VA,  (703)  308-8715,  e-mail: 
mendelsohn.mike.@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On 
November  15, 1996,  EPA  received  an 
EUP  application  from  Rogers  Seed. 
Company,  600  N.  Armstrong  PI.,  Boise, 
Idaho  83704.  The  EUP  application  is 
assigned  EPA  File  Symbol  65268-EUP- 
R.  Rogers  Seed  has  applied  to  test  sweet 
corn  on  a  total  of  7,730  acres  in 
California,  Florida,  Georgia,  Idaho, 
Iowa,  Illinois,  Kentucky,  Maryland, 
Minnesota,  Washington,  and  Wisconsin. 

Upon  review  of  the  Rogers  Seed 
application,  any  comments  received  in 
response  to  this  notice  and  any  other 
relevant  information,  the  U.S.  EPA  will 
set  conditions  under  which  the 
experiments  will  be  conducted.  Any 
issuance  of  an  EUP  amendment 
approval  will  be  announced  in  the 
Federal  Register. 

Dated:  January  30, 1997. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-3519  Filed  2-12-97;  8:45  am) 
BILUNOCOOE  a66fr-60-F 


FEDERAL  COIMMUNiCATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

February  7, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
.invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
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following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  17,  \997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commission,  Room 
234, 1919  M  St..  N.VV.,  Washington,  DC 
20554  or  via  internet  to 
dconway@fcc.gov  and  Timothy  Fain, 
0MB  Desk  Officer,  10236  NEOB,  725 
-17th  Street,  N.W.,  Washington.  DC 
20503  or  fain_t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0397. 

Title:  Special  Temporary  Authority, 
Section  15.7(a). 

Form  No.:  N/A. 

Type  of  Review:  Reinstatement 
without  change  of  a  previously 
approved  collection. 

Respondents:  Businesses  or  others  for 
profit. 

Number  of  Respondents:  2. 

Estimate  Hour  Per  Response:  6  hours 
per  response. 

Total  Annual  Burden:  12  hours. 

Needs  and  Uses:  In  exceptional 
situations,  the  Commission  will 
consider  an  individual  application  for  a 
special  temporary  authorization  to 


operate  a  device  not  conforming  with 
Part  15  of  the  Rules.  Consideration  will 
be  given  to  an  applicant  who  can 
demonstrate  that  the  proposed  operation 
would  be  in  the  public  interest,  that  it 
is  for  a  imique  type  of  station  or  for  a 
type  of  operation  which  is  incapable  of 
being  established  as  a  regular  service, 
and  that  the  proposed  operation  cannot 
feasibly  be  conducted  under  the  Part  15 
rules. 

Federal  Communications  Commission. 

William  F.  Calon, 

Acting  Secretary. 

IFR  Doc.  97-3526  Filed  2-12-97;  8:45  ami 

BILLING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Carnival  Corporation,  3655  NW.  87th 

Avenue,  Miami,  Florida  33178-2193 
Vessels:  Elation  and  Paradise 
Disney  Cruise  Vacations,  Inc.  and 

Magical  Cruise  Company,  Limited, 

210  Celebration  Place,  Celebration, 

Florida  34747 
Vessels:  Disney  Magic  and  Disney 

Wonder 

Dated:  February  10, 1997. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  97-3581  Filed  2-12-97;  8:45  ami 

BILLING  CODE  6730-01-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Filing  an  Application  for 
Certificate  (Perfonmance) 

Notice  is  hereby  given  that  the 
following  have  filed  an  application  for 
a  Certificate  of  Financial  Responsibility 
for  Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Public  Law  89-777  (46  U.S.C.  §  817(e)) 
and  the  Federal  N^aritime  Commission's 
implementing  regulations  at  46  C.F.R. 
Part  540,  as  amended: 


RiverBarge  Excursion  Lines,  Inc.,  201 
Opelousas  Avenue,  New  Orleans, 
Louisiana  70114 

Vessel:  River  Explorer 

Saga  International  Holidays,  Ltd.  and  Saga 
Holidays  Limited,  The  Saga  Building, 
Middleburg  Square.  Folkestone  CT20 1 AZ, 
England 

Vessel:  Saga  Rose 
Dated:  February  10. 1997. 

Joseph  C.  Polking, 

Secretory. 

IFR  Doc.  97-3580  Filed  2-12-97;  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  Part 
540,  as  amended: 
Showa  Line  Ltd.,  Showa  Cruise 
Management  Ltd.,  Magpie  Shipping 
S.A.  and  Oceanic  Cruise  Ltd.,  2-3 
Ochisaiwaicho  2  Chome  Chiyoda-ku.. 
Tokyo  100,  Japan 
Vessel:  Oceanic  Grace 

Dated:  February  10, 1997. 
Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  97-3582  Filed  2-12-97;  8:45  ami 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM   . 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
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indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  10, 
1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Bolivar  Bancsbares,  Inc.,  Bolivar, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  of  Bolivar, 
Bolivar,  Missouri  (in  organization). 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke^  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  BancFirst  Corporation,  Oklahoma 
Gty,  Oklahoma;  to  acquire  40  percent  of 
the  voting  shares  of  First  Ada 
Bancshares,  Inc.,  Ada,  Oklahoma,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Ada,  Ada,  Oklahoma. 
Ccomments  regarding  this  application 
must  be  received  no  later  than  February 
28, 1997. 

2.  Mid- America  Bankshares,  Inc., 
Baldwin  City,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Esbon,  Esbon,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  7, 1997.  • 

fauiifer  J.  Jehneon, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  97-3544  Filed  2-12-97;  8:45  am] 


Formations  of,  Acquisitions  by,  and 
■Mergers  of  Bank  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  H  lings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  10, 
1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  Southeast  Arkansas  Bank 
Corporation,  Lake  Village,  Arkansas;  to 
acquire  95.2  percent  of  the  voting  shares 
of  Jefferson  County  Bank  of  Fayette. 
Fayette.  Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  10, 1997. 
Jennifer  J.  Jolmsmi. 
Deputy  Secretary  of  the  Board. 
(FR  Doc  97-3620  Filed  2-12-97;  8:45  am] 
C0M«i»«i.r 


Federai  Open  Rlarttet  Committee; 
Domestic  Policy  Directive  of  December 
17, 1996. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  ^t 
its  meeting  held  on  December  17, 1996.* 
The  directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  economic  activity 
has  continued  to  expand  at  a  moderate 
pace.  Private  nonfarm  payroll 
employment  increased  appreciably  . 
further  in  November,  although  the 
civilian  unemployment  rate  edged  up  to 
5.4  percent.  Industrial  production  rose 
sharply  in  November,  in  part  because  of 
a  rebound  in  motor  vehicle  assemblies 
that  had  been  depressed  earlier  by  work 
stoppages.  Consumer  spending  has 
posted  appreciable  gains  over  recent 
months  after  a  summer  lull.  Housing 
starts  rebounded  in  November  after 
declining  in  September  and  October. 
Business  fixed  investment  appears  to  be 
growing  moderately  after  a  sharp  rise  in 
the  third  quarter.  The  nominal  deficit  on 
U.S.  trade  in  goods  and  services 
widened  substantially  in  the  third 
quarter  from  its  rate  in  the  second 
quarter.  Increases  in  labor  compensation 
have  trended  up  this  year,  and 
consumer  price  inflation  also  has  picked 
up  owing  to  larger  increases  in  food  and 
energy  prices. 

Short-term  market  interest  rates  have 
registered  mixed  changes  since  the 
Committee  meeting  on  November  13, 
1996,  while  long-term  yields  have  risen 
slightly.  In  foreign  exchange  markets, 
the  trade-weighted  value  of  the  dollar  in 
terms  of  the  other  G-10  currencies  has 
risen  sUghtly  over  the  intermeeting 
period. 

Growth  of  M2  picked  up  in 
November,  while  expansion  of  M3 
moderated  somewhat  from  its  brisk  pace 
in  October.  For  the  year  through 
November,,  M2  is  estimated  to  have 
grown  at  a  rate  in  the  upper  half  of  the 
Committee's  annual  range,  and  M3  at  a 
rate  a  little  above  the  top  of  its  range. 
Total  domestic  nonfinancial  debt  has 
expanded  moderately  on  balance  over 
recent  months  and  has  remained  in  the 
middle  portion  of  its  range. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 


^  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  December  17, 1996, 
which  include  the  domestic  policy  directive  issued 
at  that  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report 
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that  will  foster  price^ability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  July 
reaffirmed  the  ranges  it  had  established 
in  January  for  growth  of  M2  and  MS  of 
1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1995  to  the  fourth  quarter  of  ' 
1996.  The  monitoring  range  for  growth 
of  total  domestic  nonfinancial  debt  was 
maintained  at  3  to  7  percent  for  the  year. 
For  1997,  the  Committee  agreed  on  a 
tentative  basis  to  set  the  same  ranges  as 
in  1996  for  growth  of  the  monetary 
aggregates  and  debt,  measured  firom  the 
fourth  quarter  of  1996  to  the  fourth 
quarter  of  1997.  The  behavior  of  the 
monetary  aggregates  will  continue  to  be 
evaluated  in  the  light  of  progress  toward 
price  level  stability,  movements  in  their 
velocities,  and  developments  in  the 
economy  and  Hnancial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
sustainable  economic  growth,  and 


giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  would  or  slightly  lesser  reserve 
restraint  might  be  acceptable  in  the   - 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  relatively  strong 
expansion  in  M2  and  M3  over  coming 
months. 

By  order  of  the  Federal  Open  Market 
Committee,  February  7, 1997. 
Donald  L.  Kohn, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  97-3621  Filed  2-12-97;  8:45  am] 

BtLUNQ  CODE  621IH)1-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Title  IV-B  Five  Year  Flan, 
Annual  Progress  and  Services  Report 
and  CFS-101. 

Annual  Burden  Estimates 


OMH  No;  0980-0047. 

Description:  Under  title  IV-B, 
subparts  1  and  2,  States  and  Indian 
Tribes  are  to  submit  a  five  year  plan,  an 
annual  progress  and  services  report,  and 
an  annual  budget  request  and  estimated 
expenditure  report  (CFS-101).  The  plan 
is  used  by  States  and  Indian  Tribes  to 
develop  and  implement  services  and 
describe  coordination  efforts  with  other 
federal,  state  and  local  programs.  The 
Annual  Progress  and  Services  Report  is 
used  to  provide  updates  and  changes  in 
the  goals  and  services  under  the  five 
year  plan.  The  CFS-101  will  be 
submitted  annually  with  the  Annual 
Progress  and  Services  Report  to  apply 
for  appropriated  funds  for  the  next  fiscal 
year. 

Respondents:  State  and  Tribal 
governments. 


Instrument 

Nunv 
berof 

re- 
spond- 
ents 

Number 
of  re- 
sponses 
per  re- 
spond- 
ent 

Aver- 
age 
burden 
hours 
per  re- 
sponse 

Total  bur- 
den 
hours 

APSR 

114 

114 

25 

1 

1 
1 

120 

5 

500 

13680 

CFS-101 

570 

CFSP „ 

12500 

Estlaiated  Total  Annual  Burden  Hours:  26,750. 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

(DMB  Comment:  0MB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  0MB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street.  NW.. 
Washington,  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 


Dated:  February  5, 1997. 

Douglas  J.  Godesky. 

Director,  Office  of  Information,  Besource 
Management  Services. 

(FR  Doc.  97-3523  Filed  2-12-97;  8:45  am] 
BILUNG  CODE  4184-01-M 


Food  and  Drug  Administration 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee; 
Recharter 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  announces  the 
rechartering  of  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  (TEPRSSC),  by  the 
Commissioner  of  Food  and  Drugs  or 
designee.  This  notice  is  issued  under 


the  Federal  Advisory  Committee  Act  of 
October  6, 1972  (5  U.S.C.  app.  2). 

DATES:  The  new  charter  for  this 
committee  will  extend  to  December  24, 
1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4820. 

Dated:  February  5, 1997. 
Nfichael  A.  Friedman, 
Depu  ty  Commissioner  for  Operations. 
(FR  Doc.  97-3585  Filed  2-12-97;  8:45  am] 

BILUNQ  CODE  41M-Q1-F 
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Studies  of  Adverse  Effects  of  Marketed 
Drugs,  Biologies,  and  Devices; 
Availability  of  Grants  (Cooperative 
Agreements);  Request  for 
Applications;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  February  5, 1997  (62  FR 
5429).  The  document  announced  the 
availability  of  $1.4  million  in  Fiscal 
Year  1997  funds  for  cooperative 
agreements  to  study  adverse  effects  of 
marketed  drugs,  biologies,  and  devices. 
The  document  was  published  with  an 
incorrect  application  acceptance  date. 
This  document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Robins,  Grants  Management 
Officer,  Division  of  Contracts  and 
Procurement  Management  (HFA-520), 
Food  and  Drug  Administration,  Park 
Bldg.,  rm.  3^0,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-6170. 

In  FR  Doc.  97-2870,  appearing  on 
page  5429,  in  the  Federal  Register  of 
Wednesday,  February  5, 1997,  the 
following  correction  is  made: 

1.  On  page  5432.  in  the  first  column, 
in  the  first  full  paragraph,  in  line  four, 
"March  14, 1997"  is  corrected  to  read 
"March  21,  1997". 

Dated:  February  7, 1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-3660  Filed  2-12-97;  8:45  am) 

BILUNO  COOE  4160-01-F 


National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development:  Licensing 
Opportunity  and/or  Opportunity  for  a 
Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
Novel  Progesterone  Antagonists  and 
Pharmaceutical  Compositions  Thereof 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  is  seeking  licensees  and/or 
CRADA  partners  for  the  further 
development,  evaluation,  and 
commercialization  of  novel 
progesterone  antagonists  and 
pharmaceutical  compositions  thereof. 
The  invention  claimed  in  U.S.  Patent 
Apphcation  60/016,628  entitled  "21- 
Substituted  Progesterone  Derivatives  As 


New  Antiprogestational  Agents"  (HK 
Kim,  RP  Blye.  PN  Rao,  JW  Cessac.  and 
CK  Acosta),  filed  May  1, 1996,  is 
available  for  either  exclusive  or  non- 
exclusive licensing  (in  accordance  with 
35  U.S.C.  207  and  37  CFR  part  404)  and/ 
or  further  development  under  a  CRADA 
for  clinical  and  research  applications 
described  below  in  SUPPLEMENTARY 
INFORMATION. 

To  expedite  the  research, 
development,  and  commercialization  of 
this  new  class  of  drugs,  the  National 
Institutes  of  Health  is  seeking  one  or 
more  license  agreements  and/or 
CRADAs  with  pharmaceutical  or 
biotechnology  companies  in  accordance 
with  the  regulations  governing  the 
transfer  of  Government-developed 
agents.  Any  proposal  to  use  or  develop 
these  drugs  will  be  considered. 
DATES:  There  is  no  deadline  by  which 
license  applications  must  be  received. 
CRADA  proposals  must  be  received  on 
or  before  May  14, 1997. 
ADDRESSES:  CRADA  proposals  and 
questions  about  this  opportunity  should 
be  addressed  to  Dr.  Diana  Blithe, 
Contraceptive  Development  Branch, 
Center  for  Population  Research, 
National  Institute  of  Child  Health  and 
Human  Development,  6100  Executive 
Boulevard,  Room  8B13,  Bethesda, 
Maryland  20892;  Telephone:  301/496- 
1661. 

Licensing  proposals  and  questions 
about  this  opportunity  should  be 
addressed  to  Ms.  Carol  Lavrich, 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7735,  ext.  287. 

Information  about  the  patent 
application  and  pertinent  information 
not  yet  publicly  described  can  be 
obtained  under  a  Confidential 
Disclosure  Agreement.  Respondees 
interested  in  licensing  the  invention(s) 
will  be  required  to  submit  an 
Application  for  License  to  Public  Health 
Service  Inventions.  Respondees 
interested  in  submitting  a  CRADA 
proposal  should  be  award  that  it  may  be 
necessary  to  seciu*  a  license  to  the 
above  patent  rights  in  order  to 
commercialize  products  arising  from  a 
CRADA. 

SUPPLEMENTARY  INFORMATION:  The 
discover  of  antiprogestational  steroids 
can  be  traced  back  to  the  work  of 
chemists  at  Roussel  in  the  early  1970s 
who  were  trying  to  develop  synthetic 
routes  for  some  new  glucocorticoids 
which  require  substitution  at  position 
11  of  the  steroid  nucleus.  They  found 
that  the  size  of  the  substituent  largely 


determined  whether  the  compound 
exhibited  agonist  or  antagonist  activity. 
By  extending  this  work  to  the  sex 
steroids,  Georges  Teutsch  and  his 
colleagues  prepared  RU  38486  or 
mifepristone  in  1980  which  was 
subsequently  shown  to  exhibit  both 
antiprogrestational  and 
antiglucocorticoid  activity.  Clinical 
studies  showed  that  mifepristone  could 
terminate  pregnancy  when  it  was 
administered  prior  to  day  49  of  gestation 
when  the  source  of  progesterone  shifts 
from  the  corpus  luteum  to  the  placenta 
and  could  also  prevent  pregnancy  when 
administered  within  72  hours  of 
unprotected  intercourse. 

As  part  of  its  steroid  synthetic 
program,  a  novel  antiprogestin,  code 
named  CDB-2914,  was  prepared  by  the 
Research  Triangle  Institute  under 
contract  to  the  Contraceptive 
Development  Branch  and  subsequently 
evaluated  by  the  Branch's  Biological 
Testing  Facility.  Chemically,  CDB-2914 
is  17a-acetoxy-lip-(4-N,N- 
dimethylaminophenyl)-19-norpregna- 
4,9-diene-3,20-dione.  It  differs  from 
mifepristone  in  that  it  is  a  derivative  of 
progesterone  rather  than  19- 
nortestosterone.  However,  it  shares 
many  pharmacological  properties  with 
mifepristone,  and  is  being  developed  as 
a  postcoital  contraceptive. 

The  compounds  available  for 
licensing  under  this  notice  are  21- 
substituted  analogs  of  CDB-2914. 
Although  they  have  not  been  studied  as 
extensively  as  CDB-2914,  they  exhibit 
greater  antiprogestational  and  reduced 
antiglucocorticoid  activity  and  thus 
have  substantial  clinical  potential  as 
contraceptive  agents  and  for  a  broad 
spectrum  of  therapeutic  uses  in  gynecic 
medicine.  While  a  licensee/CRADA 
partner  may  wish  to  pursue 
development  of  these  antiprogestins  for 
the  most  extensive  clinical  applications, 
contributions  by  the  Government  will  be 
limited  to  contraceptive  development. 
Development  as  abortifacients  will  be 
prohibited. 

In  an  effort  to  expedite  research, 
development,  and  commercialization  of 
the  novel  antiprogestational  steroids, 
the  National  Institute  of  Child  Health 
and  Human  Development  seeks  a 
CRADA  partner(s)  for  joint  exploration 
and  possible  commercialization.  Any 
CRADA  proposed  for  these  purposes 
will  be  considered. 

The  CRADA  aims  will  include  the 
rapid  publication  of  research  results 
consistent  with  protection  of  proprietary 
information  and  patentable  inventions 
as  well  as  the  timely  exploitation  of 
commercial  opportunities.  The  CRADA 
partner  will  enjoy  the  benefits  of  first 
negotiation  for  licensing  Government 
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rights  to  any  inventions  arising  under 
the  agreement  and  will  advance  hinds 
payable  upon  signing  the  CRADA  to 
help  defray  Government  expenses  for 
patenting  such  inventions  and  other 
CRADA-related  costs. 

The  role  of  the  National  Institute  of 
Child  Health  and  Human  Envelopment 
will  be  as  follows: 

1.  Provide  the  collaborator  with  all 
biological  data  on  compositions  of 
matter  covered  by  the  agreement. 

2.  Provide  samples  of  compositions  of 
matter  covered  by  the  agreement. 

3.  Provide  chemical  data  on 
compositions  of  matter  covered  by  the 
agreement  including  synthetic  routes, 
analytical  methods  employed,  and 
purity. 

4.  Provide  conformational  analysis  of 
compositions  of  matter  covered  by  the 
agreement  where  possible. 

5.  Continue  studies  on  the 
pharmacokinetics  and  biological  activity 
of  compositions  of  matter  covered  by 
the  agreement. 

6.  Conduct  studies  to  optimize 
formulations  for  administration  of  the 
compositions  of  matter  covered  by  the 
agreement  by  various  routes  in  rodents 
and  primates. 

7.  Conduct  Ames  Test  and  other 
genetic  toxicology  on  compositions  of 
matter  covered  by  the  agreement 
scheduled  for  clinical  evaluation. 

8.  Participate  in  meetings  with  the 
Food  and  Drug  Administration  for 
establishment  of  the  drug  safety  studies 
required  for  Phase  I,  II,  and  III  clinical 
investigations  of  any  of  the 
compositions  of  matter  covered  by  the 
agreement  and  provide  liaison  with  that 
Agency. 

The  role  of  the  collaborator  will  be  as 
follows: 

1.  Undertake  studies  to  identify  any 
unique  properties  of  the  compositions  of 
matter  covered  by  the  agreement 
including  pharmacological  differences 
from  mifepristone. 

2.  Undertake  relative  binding  affinity 
studies  using  human  receptor  proteins. 

3.  Undertake  acute,  subacute,  chronic, 
carcinogenicity,  and  reproductive 
toxicology  studies  necessary  to  proceed 
with  the  orderly  evaluation  of  selected 
compositions  of  matter  covered  by  the 
agreement  in  human  subjects. 

4.  Undertake  an  orderly  sequence  of 
chnical  investigations  of  selected 
compositions  of  matter  covered  by  the 
agreement  for  their  safety  and  efficacy 
as  postcoital  contraceptives  and  for 
therapteutic  use  in  gynecic  medicine. 

Selection  criteria  for  choosing  the 
CRAOA  partner(s)  will  include  but  are 
not  limited  to  the  following: 

1.  The  collaborator  must  present  in 
their  proposal  a  clear  statement  of  their 


capabilities  and  experience  with  respect 
to  the  tasks  to  be  undertaken.  This 
would  include  experience  in  drug 
development,  regulatory  affairs,  and 
marketing. 

2.  The  proposal  must  contain  a  clear 
and  concise  outline  of  the  work  to  be 
undertaken,  a  schedule  of  significant 
events,  an  outline  of  objectives  to  be 
accomplished  in  a  timely  manner  and 
such  experimental  details  as  will 
provide  a  basis  for  evaluation  of 
competing  submissions. 

3.  The  proposal  must  contain  the  level 
of  fmancial  support  the  collaborator  will 
supply  for  CRADA-related  Government 
activities. 

4.  A  willingness  to  cooperate  with  the 
NICHD  in  publications  of  research 
results  consistent  with  the  protection  of 
proprietary  information  and  patentable 
inventions  which  may  arise  during  the 
period  of  the  agreement. 

5.  Agreement  to  be  bound  by  DHHS 
rules  and  regulations  regarding  the  use 
of  human  subjects  in  clinical 
investigations,  patent  rights,  ethical 
treatment  of  animals,  and  randomized 
clinical  trials. 

6.  Agreement  with  provisions  for 
equitable  distribution  of  patent  rights  to 
any  inventions  developed  under  the 
CRADA(s).  Generally,  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with  an  irrevocable,  non- 
exclusive, royalty-free  license  to  the 
Government  (when  a  company 
employee{s)  is  the  sole  inventor)  or  an 
option  to  negotiate  an  exclusive  or  non- 
exclusive license  to  the  company  on 
terms  that  are  appropriate  (when  the 
Government  employee(s)  is  the  sole 
inventor). 

Dated:  February  4. 1997. 

Barbara  M.  McGarey, 

Depu  ty  Director,  Office  of  Technology 
Transfer. 

IFR  Doc.  97-3527  Filed  2-12-97;  8:45  am) 

BILLING  CODE  4140-01-M 


Government-Owned  Inventions; 
Availat>ility  for  Licensing 

AGENCY:  National  Institutes  of  Health, 

HHS. 

action:  Notice. 

The  invention  referenced  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 


for  U.S.  companies  and  may  also  be 
available  for  Ucensing. 

ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  Stephen  Finley,  Ph.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  Telephone:  301/ 
496-7735  ext  215;  Fax:  301/402-0220.  A 
signed  Confldential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

Allelic  Variation  of  the  Serotonin  5HT7 
Receptor 

U  Pesonen,  M  Koulu,  M  Linnoila.  D 
Goldman,  and  M  Virkkunen  (NIAAA) 

Serial  No.  08/745,269  filed  08  Nov  96 
(claiming  priority  date  of  November 
09, 1995 

The  5HT7  serotonin  receptor  is 
structurally  distinct  from  known 
serotonin  receptors  and  exhibits  a  high 
affinity  for  serotonin  and  several 
antipsychotic  and  antidepressant  drugs. 
The  neurotransmitter  serotonin  has  a 
variety  of  functions  in  the  CNS,  and 
disruption  of  serotonergic  systems  may 
be  a  factor  in  a  number  of  clinical 
disorders  or  conditions  including 
schizophrenia,  depression,  obsessive 
compulsive  disorder,  anxiety,  sleep 
disorders,  migraine  headaches,  and 
pain.  This  invention  identifies  a  rare 
nonconservative  mutation  of  the  human 
5HT7  serotonin  receptor.  The  mutation 
from  Pro27v.  a  common  amino  acid 
found  in  the  helical  turns  of  proteins,  to 
Leu279  in  the  third  cytoplasmic  loop 
may  alter  the  secondary  and  tertiary 
structure  of  the  receptor  and  create 
changes  in  binding  affinities.  The 
5HT7  Lcu279  receptor  may  prove  valuable 
for  studying  the  function  of  this 
neurotransmitter  in  the  CNS  and  make 
it  possible  to  find  biochemical  and 
genetic  variables  that  predict 
vulnerability  to  psychiatric  disorders, 
including  antisocial  personality,  and 
therefore  predict  these  behaviors  and 
also  facilitate  implementation  of 
preventative  and  therapeutic  measures. 
The  receptor  may  also  be  used  in 
medication  development  and  screening 
for  ligands  that  may  bind  to  the 
receptor.as  well  as  in  receptor  inhibition 
studies. 

(Portfolios:  Central  Nervous  System — 
Research  Materials  receptors  and  cell  lines: 
Central  Nervous  System — Research  Materials, 
cONA  clones  and  probes) 
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Dated:  February  4, 1997. 
BaiiMra  M.  McGuvjr, 
Deputy  Director,  Office  of  Technology 
Transfer. 
[FR  Doc.  97-3528  Filed  2-12-97;  8:45  am] 

HLUNO  COM  414*-01-M 


Qovemment-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
AcnoN:  Notice. 

SUMMARY:  The  invention  listed  below  is 
owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 
ADDRESSES:  Licensing  information  and  a 
copy  of  the  U.S.  patent  application 
referenced  below  may  be  obtained  by 
contacting  Cindy  K.  Fuchs,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext  232;  fax  301/402-0220).  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  the  patent  application. 

The  CCHC  Zinc  Fingers  of  the 
Retroviral  Nucleocapsid  Protein 
Comprises  a  New  Target  Useful  in 
Identification  and  Evaluation  of  Anti- 
HIV  Therapeutics 

L  Henderson,  L  Arthur,  W  Rice,  and  A 

Rein  (NCI) 
Serial  No.  08/379,420  filed  January  27. 

1995 

HFV-l  contains  domains  known  as 
"CCHC  zinc  fingers"  in  the  retroviral 
nucleocapsid  (NC)  protein. 
Nucleocapsid  CCHC  zinc  fingers  are 
highly  conserved  throughout  nearly  all 
retroviruses,  and  are  sequences  of  14 
amino  acids  with  four  invariant 
residues,  Cys(X)2Cys(X)4His(X)4Cys,  that 
chelate  zinc  and  perform  essential 
functions  in  viral  infectivity.  HIV-1  NC 
has  two  CCHC  zinc  fingers,  both  of 
which  are  necessary  for  infectivity. 
Many  compounds  that  disrupt  the 
CCHC  zinc  fingers  also  inactivate  HTV- 
1  by  preventing  the  initiation  of  reverse 
transcription  and  by  blocking 
production  of  infectious  virus  from 
previously  infected  cells  by  disruption 
of  Gag  processing.  Compounds  with  this 
activity  may  be  useful  for  developing 


new  types  of  antiretroviral  drugs.  The 
invention  concerns  antiretroviral 
compounds  that  disrupt  the  CXIHC  zinc 
fingers  and  assays  for  identifying  such 
compounds.  The  invariant  nature  of 
retroviral  zinc  fingers  extends  the 
usefulness  of  these  compounds  to  other 
retroviruses.  Thus  these  assays  are  also 
useful  for  screening  compounds 
effective  against  adult  T  cell  leukemia, 
tropical  spastic  parapkaresis  caused  by 
HTLV-1  and  HTLV-II.  feline  leukemia 
virus,  feline  immunodeficiency  virus, 
equine  infectious  virus,  and  lentivirus 
infections  in  other  animals.  This 
invention  is  available  for  licensing  on 
an  exclusive  or  non-exclusive  basis. 

(Portfolios:  Infectious  Diseases — 
Therapeutics,  anti-virals,  AIDS:  Infectious 
Diseases — Research  Materials) 

Dated:  February  4, 1997. 

Baibara  M .  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer 

|FR  Doc.  97-3529  Filed  2-12-97;  8:45  am) 

WLUNG  CODE  4140-01-M 


National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Library  of  Medicine 
Sp)ecial  Emphasis  Panel. 

Date:  February  10,  1997. 

Time:  11:00  a.m. 

Place:  Conference  Call,  8600  Rockville 
Pike.  Bldg.  38A,  Rm.  5S-522,  Bethesda. 
Maryland  20894,  301/496-4221. 

Contact:  Dr.  Roger  W.  Dahlen,  Chief, 
Biomedical  Information  Support  Branch,  EP. 
8600  Rockville  Pike.  Bldg.  38A.  Rm.  5S-522, 
Bethesda,  Maryland  20894,  301/496-4221. 

Purpose/ Agenda:  To  evaluate  and  review 
Fellowship  grant  applications.  The  meeting 
will  be  closed  in  accordance  with  the 
provisions  set  forth  in  sees.  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.C  Applications  and/ 
or  proposals  and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy.  This  notice  is  b^ing 
published  less  than  15  days  prior  to  the 
meeting  due  to  the  urgent  need  to  meet 
timing  limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 


Dated:  February  7, 1997. 
LaVenie  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-3631  Filed  2-10-97;  2:31  pm) 
BIUMO  COOC  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  March  6-8, 1997. 

Time:  8:00  a.m. 

Place:  Redlion  Inn,  Richland,  Washington. 

Contact  Person:  Dr.  Marjam  Behar, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5218,  Bethesda, 
Maryland  20892,  (301)  435-1180. 

Name  of  SEP:  Clinical  Sciences. 

Date:  March  20,  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  chase, 
Maryland. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda, 
Maryland  20892,  (301)  435-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  20,  1997. 

Time:  3:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4144. 
Telephone  Conference. 

Contact  Person:  Dr.  Paul  Strudler, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4144,  Bethesda, 
Maryland  20892,  (301)  435-1716. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  March  24-25.  1997. 

Time:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville, 
Maryland. 

Contact  Person:  Dr.  Garrett  Keefer, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4190,  Bethesda, 
Maryland  20892.  (301)  435-1152. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  April  14-16,  1997. 

Time:  4:00  p.m. 

Mace:  Hampton  Inn,  Urbana,  Illinois. 

Contact  Person:  Dr.  Nancy  Lamontagne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4170,  Bethesda, 
Maryland  20892,  (301)  435-1726. 

Name  o/S£P:  Clinical  Sciences. 

Date:  April  18,  1997. 

Time:  llKX)a.m. 

Place:  NIH.  Rockledge  2,  Room  4126, 
Telephone  Conference. 

Contact  Person:  Dr.  Jerrold  Fried,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4126,  Bethesda,  Maryland  20892,  (301) 
435-1777. 
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The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  39.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.392.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  February  7, 1997.- 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-3633  Filed  2-12-97;  8:45  am) 

BILUNO  CODE  414<M>1-M 


Prospective  Grant  of  Exclusive 
License:  Diagnostic  Test  for 
Alzheimer's  Disease 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  worldwide,  limited  field 
of  use,  exclusive  license  to  practice  the 
inventions  embodied  in  the  patents  and 
patent  applications  referred  to  below  to 
NeuroLogic,  Inc.  of  Washington,  D.C. 
The  patents  and  patent  applications  to 
be  licensed  are  U.S.  Patent  No. 
5,580,748  issued  December  3, 1996  (U.S. 
Patent  Application  Serial  No.  08/ 
056.456  filed  May  3,  1993),  entitled 
"Cell  Test  for  Alzheimer's  Disease,"  and 
all  continuation  applications,  divisional 
applications,  continuation-in-part 
applications,  and  foreign  counterpart 
applications  related  to  U.S.  Patent 
Application  Serial  No.  08/056,456. 
SUPPLEMENTARY  INFORMATION:  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  NIH  receives 
written  evidence  and  argument  that 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7.  . 

Alzheimer's  disease  (AD)  represents 
the  fourth  leading  cause  of  death  in  the 
United  States,  killing  over  100,000 
annually,  and  afflicting  some  4  million 
Americans  and  is  projected  to  affect 


over  14  million  by  the  year  2050. 
Various  reports  indicate  that  the 
incidence  of  Alzheimer's  disease 
increases  with  age  and  estimate  that  the 
prevalence  of  AD  in  people  over  80 
years  of  age  is  between  20  and  50%. 
Under  currently  available  technology 
AD  can  only  be  positively  diagnosed  by 
pathological  examination  of  brain  tissue 
during  autopsy  in  conjunction  with  a 
clinical  history  of  dementia. 

Present  efforts  to  diagnosis  the  disease 
have  been  generally  directed  to  the 
identification  and  detection  of 
molecules  present  in  blood  samples  or 
in  cerebral  spinal  fluid  (CSF).  Current 
tests  for  the  detection  of  Alzheimer's 
disease  have  met  with  varying  degrees 
of  commercial  success.  The  proposed 
technology  involves  the  identification  of 
Alzheimer's  disease  utilizing  fibroblast 
cells.  The  method  consists  of: 
Measuring  the  presence  or  absence  of  a 
specific  potassium  channel,  measuring 
the  effect  of  potassium  channel  blockers 
specific  for  the  113  pS  potassium 
channel  on  intracellular  calcium  levels, 
measuring  the  increase  of  intracellular 
calcium  in  response  to  an  activator  of 
intracellular  calcium  release  in  the  cells 
of  a  patient,  and  measuring  the  amount 
of  the  G-protein,  cp20. 

ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
comments,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Stephen  L.  Finley,  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325.  Rockville, 
Maryland  20852;  Telephone:  (301)  496- 
7056,  ext.  215;  Facsimile:  (301)  492- 
0220.  A  signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive  a 
copy  of  any  pending  patent  application. 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  April  14, 1997,  will  be 
considered.  Comments  and  objections 
submitted  in  response  to  this  notice  will 
not  be  made  available  for  public 
inspection,  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

Dated:  February  4. 1997. 

BariMfi  M.  McGarey, 

Deputy  Director,  Office  of  Technology 
Transfer. 

jFR  Doc.  97-3530  Filed  2-12-97;  8:45  am) 

BNJJNG  cooe  414e-ei-M 


Sui>stance  Abuse  and  Mental  Health 
Services  Administration 

Office  for  Women's  Services;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Committee  for  Women's 
Services  of  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  in  February  1997. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  a  discussion  of  policy  and 
program  issues  relating  to  women's 
substance  abuse  and  mental  health 
service  needs;  the  SAMHSA  fiscal  year 
1998  budget;  resolutions  adopted  at  the 
Committee's  September  meeting; 
consideration  of  September  meeting 
minutes;  and  other  policy  issues. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Pamela  J.  McDonnell, 
Executive  Secretary.  Advisory 
Committee  for  Women's  Services.  Office 
for  Women's  Services.  SAMHSA. 
Parklawn  Building.  Room  13-99.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-5184. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory  Committee  for 
Women's  Services. 

Meeting  Date(s}:  February  24, 1997. 

Place:  Room  12-94,  Parklawn  Building, 
5600  Fishers  Lane.  Rockville.  MD  20857. 

Open:  February  24,  2:00  p.m.  to  4:00  p.m. 

Contact:  Pamela  J.  McDonnell.  Room  13- 
99,  Parklawn  Building.  Telephone:  (301) 
443-5184. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  uigent 
need  to  resolve  pending  issues  before  a  full 
meeting  can  be  scheduled. 

Dated:  February  7, 1997. 
feri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  97-3586  Filed  2-12-97;  8:45  ami 

BILUNC  COOE  41«2-20-P 


DEPARTMEm*  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-24] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
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will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  law  104- 
13  (44  U.S.C.  3506(c)(2)(A)).  The 
Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  14. 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  0MB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer.  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street.  SW.,  Room  8226, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ndeye  Jackson  at  (202)  708-5537,  Ext. 
105  (this  is  not  a  toll  free  number),  or 
Leslie  Strauss,  Housing  Assistance 
Council.  1025  Vermont  Avenue,  NW, 
Washington,  DC  20005.  (202)  842-8600. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Survey  of  Housing 
Conditions  of  Migrant  and  Seasonal 
Farmworkers 

OMB  Control  Number:  Description  of 
the  need  for  the  information  and 
proposed  use:  The  Survey  of  Housing 
Conditions  of  Migrant  and  Seasonal 
Farmworkers  collects  data  on  the 
housing  conditions  of  farmworkers 
along  the  east  coast  migrant  stream 
including  types  of  structures  occupied, 
proportion  of  households  crowded, 
proportion  households  cost  burdened, 
proportion  lacking  full  applian^  and 


sanitary  facilities,  proportion  residing  in 
grower-provided  housing,  and  other 
characteristics.  Very  little  is  known 
about  the  housing  conditions  of  migrant 
and  seasonal  farmworkers.  Only  a  few 
national  studies  have  addressed  the 
needs  of  the  farmworkers,  and  most 
have  not  collected  information 
pertaining  to  housing  conditions.  The 
only  major  study  focusing  on 
farmworker  housing  conditions  was  the 
national  Farmworker  Housing  Study 
prepared  in  1980;  this  study  was  never 
published.  Housing  developers  and 
others  who  provide  housing  to  this 
population  are  hampered  in  serving 
them  by  this  lack  of  information. 

Agency  Form  Numbers: 

Members  of  affected  public:  Migrant 
farmworkers,  rural  housing  developers, 
and  government  agencies 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  Number  of 
respondents:  3,000;  Estimate  Responses 
per  Respondent:  18;  Time  per 
respondent:  15  minutes;  Total  hours  to 
respond:  750. 

Hespondents's  Obligation:  Voluntary. 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Authority:  Title  42  U.S.C.  5424  note,  Title 
13  U.S.C.  sec.  8(b).  and  Title  12,  U.S.C,  sec. 
1701Z-1. 

Dated:  January  31, 1997. 
Michael  A.  Stegman, 

Assistant  Secretary.  Office  of  Policy 

Development  and  Research. 

|FR  Doc.  97-3616  Filed  2-12-97;  8:45  am] 

BILLING  CODE  4210-33-M 

[Docket  No.  FR-4105-N-03] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1996  Hispanic-Serving 
Institutions  Work  Study  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Policy  Development  and 
Research,  HUD. 

ACTION:  Announcement  of  funding 
awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Ltevelopment 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  1996  Hispanic-serving 
Institutions  Work  Study  Program  (HSI- 
WSP).  The  purpose  of  this  document  is 
to  announce  the  names  and  addresses  of 
the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  attract 
economically  disadvantaged  and 
minority  students  to  pre-professional 


careers  in  community  and  economic 
development,  community  planning  and 
community  management,  and  to  provide 
a  cadre  of  well-qualified  professionals  to 
work  in  local  community  building 
programs. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Karadbil,  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Dtevelopment,  room 
8110,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  telephone  (202) 
708-1537.  extension  218.  To  provide 
service  for  persons  who  are  hearing-  or 
speech-impaired,  this  number  may  be 
reached  via  TTY  by  dialing  the  Federal 
Information  Relay  Service  on  (800)  877- 
8399,  or  202-708-1455.  (Telephone 
numbers,  other  than  the  "800"  TTY 
number,  are  not  toll  free.) 
SUPPLEMENTARY  INFORMATION:  The  HSI- 
WSP  is  administered  by  the  Office  of 
University  Partnerships  under  the 
Assistant  Secretary  for  Policy 
Development  and  Research.  The  Office 
of  University  Partnerships  administers 
HUD's  ongoing  grant  programs  to 
institutions  of  higher  education  and 
creates  initiatives  through  which 
colleges  and  universities  can  bring  their 
traditional  missions  of  teaching, 
research,  service,  and  outreach  to  bear 
on  the  pressing  local  problems  in  their 
communities. 

The  HSI-WSP  was  created  through  an 
earmark  of  funds  appropriated  for  the 
Community  Development  Work  Study 
Program  in  the  Conference  Report,  H.' 
Rep.  104-384,  dated  December  6, 1995, 
which  accompanied  "The  Departments 
of  Veterans  Affairs  and  Housing  and 
Urban  Development  and  Independent 
Agencies  Appropriations  Act,  1996" 
(Pub.  L.  104-134).  Eligible  applicants 
are  private  and  public  non-profit 
Hispanic-serving  community  colleges 
having  qualifying  academic  degrees. 
Each  participating  institution  of  higher 
education  can  be  funded  for  a  minimum 
of  three  and  a  maximum  often  students. 
The  HSI-WSP  provides  each 
participating  student  up  to  $12,200  per 
year  for  a  work  stipend  (for  internship- 
type  work  in  community  building)  and 
tuition  and  additional  support  (for 
books  and  other  expenses  related  to  the 
academic  program).  Additionally,  the 
HSI-WSP  provides  the  participating 
institution  of  higher  education  with  an 
administrative  allowance  of  $1,000  per 
student  per  year.  On  October  2, 1996  (61 
FR  5 1 566).  HUD  published  a  Notice  of 
Fimding  AvailabiUty  (NOFA) 
announcing  the  availability  of  $3 
milhon  in  FY  1996  funds  for  the 
Hispanic-serving  Institutions  Work 
Study  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
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applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  resuh,  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  DiBvelopinent 
Reform  Act  of  1989  (103  Stat.  1987.  42 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  1996  Hispanic-Serring 
Institutions  Work  Study  Program 
Funding  Competition,  by  Name, 
Address,  Phone  Number,  Grant  Amount 
and  Number  of  Students  Funded 

New  York/New  Jersey 

1.  Bronx  Community  College.  Ms. 
Carin  Savage,  Bronx  Community 
College,  University  Avenue  and  West 
181st  SU-eet.  Bronx.  New  York  10453. 
(718)  289-5184.  Grant:  $209,760  to  fund 
eight  students. 

2.  Fiorella  LaGuardia  Community 
College.  Dr.  Harry  N.  Heinemann. 
Fiorella  LaGuardia  Community  College, 
31-10  Thomson  Avenue,  Long  Island, 
NY  11101.  (718)  482-5200.  Grant: 
$132,960  to  fund  eight  students. 

3.  Hostos  Community  College.  Dr. 
Carole  Joseph,  Hostos  Community 
College.  500  Grand  Concourse.  Bronx. 
New  York  10451,  (718)  518-6660.  Grant: 
$204,352  to  fund  eight  students. 

4.  Hudson  County  Community 
College.  Dr.  Estelle  F.  Greenberg. 
Hudson  County  Community  College.  25 
Journal  Square.  Jersey  City.  NJ  07306. 
Grant:  $124,746  to  fund  eight  students. 

Southeast/Caribbean 

5.  Colegio  Universitario  del  Este.  Dr. 
Dulcinia  Nimez,  Colegio  Universitario 
del  Este.  PO  Box  2010.  Carolina.  PR 
00984.  (787)  257-7373.  ext.  2100.  Grant: 
$172,840  to  fund  eight  students. 

6.  Miami-Dade  Community  College. 
Ms.  Isabel  Rapp.  Miami-Dade 
Community  College,  300  NE.  2nd 
Avenue,  Miami.  FL  33132.  (305)  237- 
3015.  Grant:  $206,952  to  hmd  eight 
students. 

Midwest 

7.  St.  Augustine  College.  Dr.  Joaquin 
Villegas.  St.  Augustine  College.  1333  W. 
Argyle.  Chicago.  IL  60640.  (773)  772- 
1760.  Grant:  $205,120  to  hind  eight 
students. 

Southwest 

8.  Northern  New  Mexico  Community 
College,  Dr.  Felicia  Casados,  Northern 
New  Mexico  Community  College,  1002 
N.  Onate  Sti«et.  Espanola,  NM  87532. 
(505)  747-2142.  Grant:  $211,200  to  fund 
eight  students. 


9.  Southwest  Texas  Junior  College, 
Mrs.  Gloria  Rivera,  Southwest  Texas 
Junior  College,  2401  Gamer  Field  Road, 
Uvalde.  TX  78801.  (210)  591-7286. 
Grant:  $164,232  to  fund  eight  students. 

Rocky  Mountain 

10.  Otero  Jimior  College.  Mr.  Jeff 
Paolucci.  Otero  Junior  College.  1802 
Colorado  Avenue,  La  Junta,  CO  81050, 
(719)  384-«834.  Grant:  $207,664  to  hind 
eight  students. 

Pacific/Hawaii 

11.  Compton  Community  College,  Dr. 
Ron  Chapman.  Compton  Community 
College.  1111  E.  Artesia  Blvd..  Compton. 
CA  90221.  (310)  637-2660.  Grant: 
$173,280  to  fund  eight  students. 

12.  Fresno  City  College,  Dr.  Dona 
Alpert.  Fresno  City  College.  1525  E. 
Weldon  Avenue.  Fresno,  CA  93704, 
(209)  244-5980.  Grant:  $211,200  to  fund 
eight  students. 

.  13.  Los  Angeles  Harbor  College.  Dr. 
Clare  Adams.  Los  Angeles  Harbor 
College.  1111  Figueroa  Place, 
Wilmington,  CA  90744,  (310)  522-8318. 
Grant:  $206,208  to  fund  eight  students. 

14.  Los  Angeles  Trade  Technical 
College,  Dr.  Denise  Fairchild,  Los 
Angeles  Trade  Technical  College,  400 
West  Washington  Blvd..  Los  Angeles, 
CA  90015.  (213)  744-9065.  Grant: 
$211,200  to  fund  eight  students. 

15.  Rancho  Santiago  College,  Dr. 
Gloria  Guzman,  Rancho  Santiago 
College,  1530  W.  17th  Street.  Santa  Ana. 
CA  92705.  (714)  564-6810.  Grant: 
$211,200  to  fund  eight  students. 

Dated:  February  6, 1997. 
Michael  A.  Stegman, 

Assistant  Secretary  for  Policy  Development 
and  Research^ 
(FR  Doc.  97-3617  Filed  2-12-97;  8:45  ami 

BILUNG  CODE  4210-62-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Exxon  Valdez  Oil  Spill  Public  Advisory 
Group  Charter 

AGENCY:  OfHce  of  the  Secretary,  Interior. 
ACTION:  Notice  of  Renewal  of  the  Public 
Advisory  Group  Charter — Exxon  Valdez 
Oil  Spill. 

SUMMARY:  This  notice  is  published  in 
accordance  with  41  CFR  Part  101-6, 
section  101-6.1015(a),<Dommittee 
estabUshment,  reestablishment,  or 
renewal. 

Following  the  recommendation  and 
approval  ofthe  Exxon  Valdez  Oil  Spill 
Trustee  Council,  the  Secretary  of  the 
Interior  hereby  renews  the  Exxon 


Valdez  Oil  Spill  Public  Advisory  Group 
Charter  to  continue  for  two  years,  to 
October  22, 1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Mutter.  Department  of  the 
Interior.  Office  of  Environmental  Policy 
and  CompHance,  1689  "C"  Street,  Suite 
119,  Anchorage,  Alaska,  (907)  271- 
5011. 

SUPPLEMENTARY  INFORMATION:  On  Maich 
24. 1989.  the  T/V  Exxon  Valdez  ran 
aground  on  Bligh  Reef  in  Prince  William 
Sound  in  Alaska  spilling  approximately 
11  million  gallons  of  North  Slope  crude 
oil.  Oil  moved  into  the  Gulf  of  Alaska, 
along  the  Kenai  coast  to  Kodiak  Island 
and  the  Alaska  Peninsula — some  600 
miles  from  Bligh  Reef.  Massive  clean-up 
and  containment  efforts  were  initiated 
and  continue  to  1992.  On  October  8, 
1991,  an  agreement  was  approved  by  the 
United  States  District  Court  for  the 
District  of  Alaska  that  settled  claims  of 
the  United  States  and  the  State  of 
Alaska  against  the  Exxon  Corporation 
and  the  Exxon  Shipping  Company  for 
various  criminal  and  civil  violations. 
Under  the  civil  settlement,  Exxon 
companies  agreed  to  pay  to  the 
governments  $900  million  over  a  period 
of  10  years. 

The  Exxon  Valdez  Oil  Spill  Trustee 
Council  was  established  to  manage  the 
funds  obtained  from  the  civil  settlement 
ofthe  Exxon  Valdez  Oil  Spill.  The 
Trustee  Council  is  composed  of  three 
State  of  Alaska  trustees  (Attorney 
General;  Commissioner,  Department  of 
Environmental  Conservation;  and 
Commissioner.  Department  of  Fish  and 
Game)  and  three  Federal  representatives 
appointed  by  the  Federal  Trustees 
(Secretary,  U.S.  Department  of 
Agriculture;  the  Administrator  of  the 
National  Oceanic  and  Atmospheric 
Administration;  and  the  Secretary.  U.S. 
Department  of  the  Interior). 

The  Public  Advisory  Group  was    _ 
created  by  Paragraph  V.  A.4  of  the 
Memorandum  of  Agreement  and 
Consent  Decree  entered  into  by  the 
United  States  of  America  and  the  State 
of  Alaska  on  August  27. 1991  and 
approved  by  the  United  States  District 
Court  for  the  District  of  Alaska  in 
settlement  of  United  States  of  America 
V.  State  of  Alaska,  Qvil  Action  No. 
A91-081  CV.  The  Public  Advisory 
Group  was  chartered  by  the  Secretary  of 
the  Interior  on  October  23. 1992  and 
functions  solely  as  an  advisory  body, 
and  in  compliance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.  (1988). 

The  Public  Advisory  Group  was 
estabUshed  to  advise  the  Trustee 
Council,  and  began  functioning  in 
October  1992.  The  Public  Advisory 
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Group  consists  of  17  members 
representing  the  following  principal 
interests:  sport  hunting  and  fishing, 
environmental,  public-at-large  (5), 
recreation  users,  local  government, 
science/academic,  conservation, 
subsistence,  commercial  fishing, 
aquaculture,  commerical  tourism,  forest 
products,  and  Native  landowners. 
Members  were  appointed  to  serve  a  two- 
year  term. 

To  carry  out  its  advisory  role,  the 
Advisory  Group  makes 
recommendations,  to,  and  advises,  the 
Trustee  Council  in  Alaska  on  the 
following  matters: 

All  decisions  related  to  injury  assessment, 
restoration  activities,  or  other  use  of  natural 
resource  damage  recovery  monies  obtained 
by  the  government,  including  all  decisions 
regarding: 

a.  Planning,  evaluation  and  allocation  of 
available  funds: 

b.  Planning,  evaluation  and  conduct  of 
injury  assessment:  and 

c.  Planning,  evaluation  and  conduct  of 
restoration  activities. 

Trustee  Council  intentions  regarding 
the  importance  of  obtaining  a  diversity 
of  viewpoints  is  stated  in  the  Public 
Advisory  Group  Background  and 
Guidelines  (March  1993,  updated  June 
1994):  "The  Trustee  Council  intends 
that  the  Public  Advisory  Group  be 
established  as  an  important  component 
of  the  Council's  public  involvement 
process."  The  Council  continues,  stating 
their  desire  that  "*  *   *  a  wide 
spectrum  of  views  and  interest  are 
available  for  the  Council  to  consider  as 
it  evaluates,  develops,  and  implements 
restoration  activities.  It  is  the  Councirs 
intent  that  the  diversity  of  interests  and 
views  held  by  the  Public  Advisory 
Group  members  contribute  to  wide 
ranging  discussions  that  will  be  of 
benefit  to  the  Trustee  Council." 

In  order  to  ensure  that  a  broad  range 
of  public  viewpoints  continues  to  be 
available  to  the  Trustee  Council,  and  in 
keeping  with  the  settlement  agreement, 
the  Public  Advisory  Group  is  being 
renewed  for  another  two-year  period. 

Certification 

I  hereby  certify  that  the  renewal  of  the 
Charter  of  the  Public  Advisory  Group, 
an  advisory  committee  to  make 
recommendations  to  and  advise  the 
Exxon  Valdez  Oil  Spill  Trustee  Council 
in  Alaska,  is  necessary  and  in  the  public 
interest  in  connection  with  the 
performance  of  duties  mandated  by  the 
settlement  of  United  States  v.  State  of 
Alaska,  No.  A91-081  CV,  and  is  in 
accordance  with  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabihty  Act  of  1980,  as  amended 
and  supplemented. 


Dated:  January  28, 1997. 
Bruce  Babbit, 

Secretary  of  the  Interior. 

(FR  Doc.  97-3588  Filed  2-12-97;  8:45  am) 

BILLMG  CODE  4310-10-M 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.): 

Applicant:  Michael  Horovitz, 
Savannah,  GA,  PRT-824931. 

The  applicant  requests  a  permit 
authorizing  interstate  commerce  to 
acquire  one  radiated  tortoise 
[Geochelone  radiata)  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 

Applicant:  National  Zoological  Park, 
Washington.  DC,  PRT-824960 

The  applicant  requests  a  permit 
authorizing  the  import  of  blood  and 
tissue  samples  taken  from  wild  black 
rhinoceros  [Diceros  bicornis)  from  South 
Africa  for  the  purpose  of  scientific 
research  and  enhancement  of  survival  of 
the  species. 

Applicant:  Mary  Katherine  Gonder, 
New  York,  NY,  PRT-810330. 

The  applicant  requests  a  permit 
amendment  to  import  hair  samples  of 
chimpanzee  {Pan  troglodytes)  collected 
from  zoo  specimens  and  sleeping  nests 
in  Cameroon  for  enhancement  of  the 
species  through  scientific  research. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  ofGce  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  430,  Arlington, 
Virginia  22203.  Phone:  (703/35ft-2104): 
FAX:  (703/358-2281). 


Dated:  February  7, 1997. 
Mary  Ellen  Amtower, 

Acting  Chief,  Bmnch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  97-3513  Filed  2-12-97;  8:45  am) 

BILUNQ  COOE  4310-a5-l> 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  Submitted  by  the  Charles 
Ingram  Lumber  Company  for  an 
Incidental  Take  Permit  for  Red- 
cockaded  Woodpeckers  in  Association 
With  Management  Activities  on  Their 
Property  in  Florence  County,  South 
Carolina 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Charles  Ingram  Lumber 
Company  (Applicant)  has  applied  to  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
for  an  incidental  take  permit  (ITP) 
pursuant  to  Section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  The  proposed  permit 
would  authorize  the  incidental  take  of  a 
Federally  endangered  species,  the  red- 
cockaded  woodpecker,  Picoides  borealis 
(RCW),  known  to  occur  on  property 
owned  by  the  Applicant  in  Florence 
County,  South  Carolina.  The  Applicant 
is  requesting  an  ITP  in  order  to  harvest 
the  timber  on  their  property  for 
economic  reasons.  The  Applicant's 
property,  known  as  Hoods  Crossing,  is 
located  approximately  five  miles 
northwest  of  Pamplico  in  Florence 
County.  The  tract  consists  of  753  acres 
of  which  364  acres  is  in  pine  plantation 
aged  between  1-15  years,  382  acres  in 
mature  timber,  and  approximately  7 
acres  in  ditches  and  roads.  The 
proposed  permit  would  authorize 
incidental  take  of  a  single  RCW  at 
Hoods  Crossing  in  exchange  for 
mitigation  elsewhere  as  described 
further  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  habitat 
conservation  plan  (HCP)  for  the 
incidental  take  application.  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADDRESSES).  This  notice  also 
advises  the  pubUc  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  ITP  is  not  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  Section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
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based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
firom  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6). 

DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  March  17, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  biisiness 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  at  the  following 
Field  Offices:  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
12559,  Charleston,  South  Carolina 
29422-2559;  Red-cockaded  Woodpecker 
Recovery  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  College  of  Forest  and 
Recreational  Resources,  261  Lehotsky 
Hall,  Box  341003,  Clemson,  South 
Carolina  29634-1003  (telephone  864/ 
656-2432).  Written  data  or  comments 
concerning  the  application,  EA,  or  HCP 
should  be  submitted  to  the  Regional 
Office.  Requests  for  the  documentation 
must  be  in  writing  to  be  processed. 
Comments  must  be  submitted  in  writing 
to  be  processed.  Please  reference  permit 
number  PRT-822028  in  such  comments, 
or  in  requests  of  the  documents 
discussed  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110;  or  Ms.  Lori 
Duncan,  Fish  and  Wildlife  Biologist, 
Charleston  Field  Office,  (see  ADDRESSES 
above),  telephone:  803/727-4707 
extension  21. 

SUPPLEMENTARY  INFORMATION:  The  RCW 
is  a  territorial,  non-migratory 
cooperative  breeding  bird  sp>ecies. 
RCWs  live  in  social  units  called  groups 
which  generally  consist  of  a  breeding 
pair,  the  current  year's  offspring,  and 
one  or  more  helpers  (normally  adult 
male  offspring  of  the  breeding  pair  from 
previous  years).  Groups  maintain  year- 
round  territories  near  their  roost  and 
nest  trees.  The  RCW  is  unique  among 
the  North  American  woodpeckers  in 
that  it  is  the  only  woodpecker  that 
excavates  its  roost  and  nest  cavities  in 
living  pine  trees.  Each  group  member 
has  its  ov^n  cavity,  although  there  may 
be  multiple  cavities  in  a  single  pine  tree. 
The  aggregate  of  cavity  trees  is  called  a 


cluster.  RCWs  forage  almost  exclusively 
on  pine  trees  and  they  generally  prefer 
pines  greater  than  10  Inches  diameter  at 
breast  height.  Foraging  habitat  is 
contiguous  with  the  cluster.  The 
number  of  acres  required  to  supply 
adequate  foraging  habitat  depends  on 
the  quantity  and  quaUty  of  the  pine 
stems  available. 

The  RCW  is  endemic  to  the  pine 
forests  of  the  Southeastern  United  States 
and  was  once  widely  distributed  across 
16  States.  The  species  evolved  in  a 
mature  fire-maintained  ecosystem.  The 
RCW  has  declined  primarily  due  to  the 
conversion  of  mature  pine  forests  to 
young  pine  plantations,  agricultural 
fields,  and  residential  and  commercial 
developments,  and  to  hardwood 
encroachment  in  existing  pine  forests 
due  to  fire  suppression.  The  species  is 
still  widely  distributed  (presently 
occurs  in  13  southeastern  states),  but 
remaining  population^  are  highly 
fragmented  and  isolated.  Presently,  the 
largest  known  populations  occur  on 
Federally  owned  lands  such  as  military 
installations  and  national  forests. 

In  South  Carolina,  there  are  an 
estimated  1,000  active  RCW  clusters  as 
of  1992;  53  percent  are  on  Federal  lands, 
7  percent  are  on  State  lands,  and  40 
percent  are  on  private  lands. 

There  has  not  been  a  complete 
inventory  of  RCWs  in  South  Carolina  so 
it  is  difficult  to  precisely  assess  the 
species'  overall  status  in  the  State. 
However,  the  knowm  populations  on 
public  lands  are  regularly  monitored 
and  generally  considered  stable.  While 
several  new  active  RCW  clusters  have 
been  discovered  on  private  lands  over 
the  past  few  years,  many  previously 
documented  RCW  clusters  have  been 
lost.  It  is  expected  that  the  RCW 
population  on  private  lands  in  South 
Carolina  will  continue  to  decline, 
especially  those  from  small  tracts 
isolated  from  other  RCW  populations. 
.    There  is  only  one  known  RCW  cluster 
at  Hoods  Crossing.  The  cluster  consists 
of  one  active  and  six  inactive  cavity 
trees.  A  single  male  RCW  is  known  to 
occupy  the  cluster.  The  nearest  known 
RCW  group  to  Hoods  Crossing  is 
approximately  5  miles  away  on  private 
land  in  Williamsburg  County.  The 
nearest  known  concentration  of  RCW 
groups  occurs  approximately  40  miles 
away  to  the  north  at  Sandhills  State 
Forest  in  Chesterfield  County  and  to  the 
south  approximately  25  miles  near 
Hemingway  in  Williamsburg  County. 

The  Applicant  proposes  to  harvest  the 
timber  at  Hoods  Crossing  for  economic 
reasons.  The  Hoods  Crossing  property 
has  very  limited  suitable  habitat  and  is 
relatively  isolated  from  other  RCW 
populations.  Without  management,  the 


midstory  would  continue  to  encroach 
and  the  RCW  would  most  likely 
abandon  the  tract. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives, 
including  the  proposed  action.  The 
proposed  action  alternative  is  issuance 
of  the  incidental  take  permit  and 
implementation  of  the  HCP  as  submitted 
by  the  Applicants.  The  HCP  provides  for 
an  off-site  mitigation  strategy  focusing 
on  enhancing  four  clusters  in  designated 
recruitment  stands  at  Cheraw  State  Park 
through  cavity  provisioning.  Cheraw 
State  Park  is  located  in  a  designated 
recovery  population  for  RCWs.  The 
recruitment  sites  will  be  managed  and 
protected.  The  Applicant,  via  their 
consultant,  will  attempt  to  translocate 
the  adult  male  RCW  from  Hoods 
Crossing  to  Poinsett  Weapons  Range  in 
Sumter  County.  The  HCP  provides  a 
funding  source  for  the  above-mentioned 
mitigation  measures. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  ITP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service's 
finding  on  the  application  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  FTP  would  not  have 
significant  effects  on  the  human  environment 
in  the  project  area. 

2.  The  proposed  take  is  incidental  to  an 
otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that  adequate 
funding  will  be  provided  to  implement  the 
measures  proposed  in  the  submitted  HCP. 

4.  Other  than  impacts  to  endangered  and 
threatened  species  as  outlined  in  the 
documentation  of  this  decision,  the  indirect 
impacts  which  may  result  from  issuance  of 
the  FTP  are  addressed  by  other  regulations 
and  statutes  under  the  jurisdiction  of  other 
government  entities.  The  validity  of  the 
Service's  FTP  is  contingent  upon  the 
Applicant's  compliance  with  the  terms  of  the 
permit  and  all  other  laws  and  regulations 
under  the  control  of  State,  local,  and  other 
Federal  governmental  enUties. 

The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  ITP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
UP.- 
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On  Thursday,  January  16, 1997,  the 
Service  published  a  notice  in  the 
Federal  Register  announcing  the  Final 
Revised  Procedures  for  implementation 
of  NEPA  (NEPA  Revisions),  (62  FR 
2375-2382).  The  NEPA  revisions  update 
the  Service's  procedures,  originally 
published  in  1984.  based  on  changing 
trends,  laws,  and  consideration  of 
public  comments.  Most  importantly,  the 
NEPA  revisions  reflect  new  initiatives 
and  Congressional  mandates  for  the 
Service,  particularly  involving  new 
authorities  for  land  acquisition 
activities,  expansion  of  grant  programs 
and  other  private  land  activities,  and 
increased  Endangered  Species  Act 
permit  and  recovery  activities.  The 
revisions  promote  cooperating  agency 
arrangements  with  other  Federal 
agencies;  early  coordination  techniques 
for  streamlining  the  NEPA  process  with 
other  Federal  agencies.  Tribes,  the 
States,  and  the  private  sector;  and 
integrating  the  NEPA  process  with  other 
environmental  laws  and  executive 
orders.  Section  1.4  of  the  NEPA 
Revisions  identify  actions  that  may 
qualify  for  Categorical  Exclusion. 
Categorical  exclusions  are  classes  of 
actions  which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Categorical 
exclusions  are  not  the  equivalent  of 
statutory  exemptions.  If  exceptions  to 
categorical  exclusions  apply,  under  516 
DM  2,  Appendix  2  of  the  Departmental 
Manual,  the  departmental  categorical 
exclusions  cannot  be  used.  Among  the 
types  of  actions  available  for  a 
Categorical  Exclusion  is  for  a  "low 
effect"  HCP/incidental  take  permit 
application.  A  "low  effect"  HCP  is 
defmed  as  an  application  that, 
individually  or  cumulatively,  has  a 
minor  or  negligible  effect  on  the  species 
covered  in  the  HCP  (Section  1.4(C)(2)1. 

The  Service  may  consider  the 
Applicant's  project  and  HCP  such  a 
Categorical  Exclusion,  since  the 
project's  habitat  currently  contains  only 
a  single  RCW.  The  Service  is  soliciting 
for  public  comments  on  this 
determination.  The  Service  is 
announcing  the  availability  of  the  EA 
since  the  project's  environmental 
documents  were  finalized  shortly  after 
the  NEPA  Revisions  were  released. 
However,  the  Service  may  make  a  final 
determination  that  this  action  is 
categorically  excluded. 

Dated:  Februar>'  6,  1997. 
C  Monty  Halcomb. 
Acting  Regional  Director 
IFR  Doc.  97-3583  Filed  2-12-97:  8:45  ami 

BILUNC  CODE  4310-6S-P 


Klamath  Fishery  Management  Council; 
Meeting 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  this  notice  announces  a 
meeting  of  the  Klamath  Fishery 
Management  Council,  established  under 
the  authority  of  the  Klamath  River  Basin 
Fishery  Resources  Restoration  Act  (16 
U.S.C.  460SS  et  seq.).  The  Klamath 
Fishery  Management  Council  makes 
recommendations  to  agencies  that 
regulate  harvest  of  anadromous  fish  in 
the  Klamath  River  Basin.  The  purpose  of 
this  meeting  will  be  to  develop  a  range 
of  options  for  the  1997  fishery 
management  season  for  discussion  with 
the  Salmon  Advisory  Subpanel  of  the 
Pacific  Fishery  Management  Council. 
The  meeting  is  open  to  the  public. 
DATES:  The  Klamath  Fishery 
Management  Council  will  meet  from 
1:00  p.m.  to  5:00  p.m.  on  Sunday, 
March  2. 1997. 

PLACE:  The  meeting  will  be  held  at  the 
Red  Lion  Hotel,  Lloyd  Center,  1000  N.E. 
Multnomah,  Portland,  OR. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Ronald  A.  Iverson,  Project  Leader,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1006  (1215  South  Main),  Yreka, 
California  96097-1006,  telephone  (916) 
842-5763. 

SUPPt.EMENTARY  INFORMATION:  For 
background  information  on  the  Klamath 
Council,  please  refer  to  the  notice  of  its 
initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1987  (52  FR 
25639). 

Dated:  February  6. 1997. 
Thomas  J.  Dwyer, 
Acting  Regional  Director 
IFR  Doc  97-3584  Filed  2-12-97;  8:45  am] 
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Bureau  of  Land  Management 

INM-017-1430-001/G-010-G7-0201/7- 
217491-LIIA] 

Shooting  Closure  on  PutHIc  Lands  In 
San  Ysidro,  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Shooting  Closure  in  Rio  Salado 
Riparian  Perea  Nature  Trail. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Rio  Puerco 
Resource  Area  is  closing  approximately 
320  acres  of  public  lands  in  the  Rio 
Puerco  Resource  Area,  located  in 


Sandoval  Coynty,  New  Mexico,  to  the 
discharge  of  firearms  (including  black 
powder  and  antique  arms).  This  action 
will  provide  the  necessary  public  safety 
and  will  also  decrease  potential 
conflicts  with  recreational  users. 
Unrestricted  discharge  of  firearms  in 
this  area  by  visitors  hiking  the  Perea 
Nature  trail  and  the  people  that  live  in 
the  village  of  San  Ysidro  in  close 
proximity  to  the  area.  State  Highway 
No.  44  has  heavy  traffic  throughout  the 
year  which  borders  the  east  and  north 
sides  of  the  area.  The  subject  lands  are 
contiguous  to  private  lands  and  in  close 
proximity  to  business  establishments 
and  residential  dwellings.  Neo-tropical 
migrant  birds  and  other  birds  are 
disturbed  by  indiscriminate  shooting  in 
the  area,  excluding  the  Rio  Grande 
Retrievers.  The  Rio  Grande  Retrievers 
practice  in  the  area  with  blank 
cartridges,  which  have  no  potential 
conflict  on  the  visitors. 

The  public  lands  closed  to 
discharging  of  firearms  under  this 
closure  will  be  posted  with  signs  at  the 
most  prominent  points  of  public  access. 

EFFECTIVE  DATE:  Notice  is  hereby  given 
that  effective  February  13, 1997, 
shooting  on  public  lands  is  prohibited 
on  approximately  one  section  of  public 
lands  in  Sandoval  County,  New  Mexico. 

SUPPLEMENTARY  INFORMATION:  The 
public  lands  affected  by  this  closure  are 
described  as  follows: 

New  Mexico  Principal  Meridian 

T.  15N.,R.  IE., 

Sees.  12,  NWV«,  NE'A; 
Containing  approximately  320  acres. 

The  purpose  of  this  action  is  to 
enhance  visitors  safety  on  public  lands 
and  allow  the  public  to  enjoy  the  nature 
trail  and  observe  wildlife  in  the  area  free 
from  the  shooting  hazard.  This 
designation  remains  in  effect  until 
further  notice.  This  closure  order  is  in 
accordance  with  the  provisions  of  43 
CFR  8364.1,  and  applies  to  all  persons. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Jaramillo,  Realty  Specialist,  Bureau  of 
Land  Management,  Rio  Puerco  Resource 
Area,  435  Montano,  NE.,  Albuquerque, 
New  Mexico  87107.  (505)  761-8779. 
Michael  R.  Ford, 
District  Manager 
IFR  Doc.  97-3562  Filed  2-12-97;  8:45  ami 
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[AK-930-111(M)OI 

Notice  of  Intent  To  Prepare  an 
Integrated  Activity  Plan  (lAP)/ 
Environmental  Impact  Statement  (EIS) 
on  Management  of  the  Northeastern 
Portion  of  the  National  Petroleum 
Reserve-Alaska  (NPR-A),  Request  for 
Information,  and  Call  for  Nominations 
and  Comments 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  and 
Integrated  Activity  Plan/Environmental 
Impact  Statement  on  Management  of  the 
northeastern  portion  of  the  National 
Petroleum  Reserve- Alaska,  Request  for 
Information,  and  Call  for  Nominations 
and  Comments. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  U.S.C.  1701  et  seq.),  as 
amended;  the  National  Environmental 
PoUcy  Act  of  1969  (42  U.S.C.  4321  et 
seq.),  as  amended;  Title  I  of  the  Naval 
Petroleum  Reserves  Production  Act  of 
1976  (42  U.S.C.  6501  et  seq),  as 
amended  by  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act  for  Fiscal  Year  1981, 
Pub.  L.  96-514,  94  Stat.  2957,  2964 
(codified  in  42  U.S.C.  6508);  the  Alaska 
National  Interest  Lands  Conservation 
Act,  Pub.  L.  96-487,  94  Stat.  2371, 
section  810, 16  U.S.C.  3120;  and  the 
regulations  at  43  CFR  Parts  2360  and 
3130;  the  Bureau  of  Land  Management 
(BLM),  Alaska  State  Office,  is  preparing 
an  Integrated  Activity  Plan  (lAP)/ 
Environmental  Impact  Statement  (EIS) 
for  the  northeast  portion  of  the  National 
Petroleum  Reserve- Alaska  (NPR-A). 
This  Notice  also  serves  as  a  Request  for 
Information  (Request)  and  Call  for 
Nominations  (Call)  and  Comments  per 
43  CFR  3130.1  and  3131.2. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  Notice  is  to  invite 
suggestions  and  the  submittal  of 
relevant  information  for  the  proposed 
LAP/EIS.  Potential  issues  include,  but 
are  not  limited  to,  wildlife  resources 
(terrestrial  and  aquatic)  protection, 
mineral  resource  development 
(including  oil  and  gas  leasing,  pursuant 
to  43  CFR  Part  3130),  subsistence 
resources  and  activities  and  possible 
impacts  on  subsistence  from  various 
management  alternatives,  access 
recreation  and  visual  resources, 
threatened  and  endangered  species,  and 
historic,  cultural,  soil,  water,  and 
vegetation  resources.  Potential 
management  actions  and  activities 
which  may  have  environmental  and 
subsistence  impacts  for  the  area  include 
mineral  material  extraction,  leasable 


mineral  exploration  and  development, 
recreation,  commercial  development, 
modification  of  the  existing  Special 
Areas  and  identification  of  any  new 
areas  for  additional  resource  protection. 

Information,  comments,  and 
nominations  on  specific  issues  to  be 
-  addressed  in  the  plan  are  sought  from 
all  interested  parties.  This  early 
planning  and  consultation  step  is 
important  for  ensuring  that  all  interests 
and  concerns  are  conmiunicated  to  the 
Department  of  the  Interior  for  future 
decisions  in  land  use,  planning,  and 
management. 

Description  of  the  Area: 

The  area  subject  to  this  Notice  is 
composed  of  those  BLM-administered 
lands,  subject  to  valid  existing  rights,  in 
the  northeastern  portion  of  NPR-A.  The 
northeastern  portion  of  NPR-A  is 
described  as  beginning  on  the  NPR-A 
boundary  on  the  township  line  between 
T.3  S.,  R.  5  W.  and  T.  3  S.,  R.  6  W., 
Umiat  Meridian  (U.M.),  and  thence 
northerly  along  the  township  lines  to 
the  northeast  comer  of  T.  2  N.,  R.  6  W., 
U.M.,  thence  westerly  along  the 
township  line  to  the  right  bank  of  the 
Ikpikpuk  River,  thence  northerly  along 
the  right  bank  of  the  Ikpikpuk  River  to 
the  northern  boundary  of  NPR-A, 
thence  in  a  generally  easterly  and 
southerly  direction  following  the 
boundary  of  NPR-A  to  the  point  of 
beginning.  This  area  consists  of 
approximately  4.6  million  acres.  A  large 
scale  map  of  die  plan  area  (which  also 
serves  as  the  Call  map)  showing 
boimdaries  of  the  area  on  a  township- 
by-township  basis  is  available  from  the 
Alaska  State  Office,  BLM,  222  West  7th 
Avenue,  Anchorage,  AK  99501, 
telephone  (907)  271-3369. 

Responses 

BLM  seeks  information  and  comments 
on  issues  relating  to  the  future  land  use, 
planning,  and  management  of  the 
northeast  corder  of  NPR-A.  The  bureau 
requests  information  and  comments  on 
resources,  such  as  wildhfe  and 
subsistence  resources,  as  well  as  current 
and  potential  future  activities  on  these 
lands,  including  possible  development 
of  the  area's  oil  and  gas  potential.  For 
example,  the  agency  is  interested  in 
learning  what  areas  of  particular  value 
for  various  species  and  uses,  and  what 
measures  should  be  considered  to 
protect  resources  and  uses  from 
potentially  impacting  activities. 

Comments  are  also  sought  on  any 
potential  conflicts  with  approved 
coastal  management  plans  (CMPs)  and 
other  land  use  plans  that  may  result 
frt>m  possible  future  activities  in  the 
area.  These  conmients  should  identify 


s{>ecific  policies  of  concern  as  listed  in 
CMPs  or  other  plans,  the  nature  of  the 
conflicts  foreseen,  and  steps  that  BLM 
could  take  to  avoid  or  mitigate  the 
potential  conflicts.  Comments  may  be  in 
terms  of  broad  areas  or  restricted  to 
particular  townships  of  concern. 

Comments  are  sought  on  activities 
and  measures  to  protect  surface 
resources  within  the  plan  area, 
including  fish  and  wildlife,  historical 
and  scenic  values.  Comments  are  sought 
on  subsistence  uses  and  needs  within 
the  plan  area  and  possible  impacts  on 
subsistence  frt)m  other  uses  .of  the  area. 
Comments  should  include 
recommendations  for  particular  sections 
of  the  plan  area  that  are  of  value  for 
surface  and  subsurface  resources,  as 
well  as  conditions,  restrictions  and 
prohibitions  that  would  protect  surface 
resources.  

Pursuant  to  43  CFR  3131.1  and 
3131.2,  relevant  information  related  to 
possible  oil  and  gas  leasing  is  requested 
for  the  plan  area.  Oil  and  gas  companies 
are  specifically  requested  to  nominate 
within  the  plan  area,  areas  that  they 
would  like  to  have  considered  for  oil 
and  gas  leasing.  Nominations  must  be 
depicted  on  the  Call  map  by  outlining 
the  area(s)  of  interest  along  township 
lines.  Nominators  are  asked  to  submit  a 
list  of  townships  nominated  to  facilitate 
correct  interpretation  of  their 
nominations  on  the  Call  map.  Although 
the  identifies  of  those  submitting 
nominations  for  oil  and  gas  leasing 
become  a  matter  of  public  record,  the 
individual  nominations  will  be  held 
confidential  consistent  with  applicable 
law. 

Nominators  also  are  requested  to  rank 
townships  nominated  for  oil  and  gas 
leasing  according  to  priority  of 
interest! (e.g.,  priority  1  (high),  2 
(medium),  or  3  (low)).  Townships 
nonominated  that  do  not  indicate 
priorities  will  be  considered  priority  3. 
Nominators  are  encouraged  to  be 
specific  in  indicating  townships  by 
priority.  Blanket  priorities  on  large  areas 
are  not  useful  in  the  analysis  of  industry 
interest.  The  telephone  number  and 
name  of  a  person  to  contact  in  the 
nominator's  organization  for  additional 
information  should  be  included  in  the 
response. 

The  regulations  at  43  CFR  part  3130 
limit  the  size  of  an  oil  and  gas  lease  tract 
within  the  NPR-A  boundaries  to  no 
more  than  60.000  acres  (43  CFR  3130.4- 
1).  Although  nominations  are  to  be 
submitted  along  township  lines, 
comments  are  also  being  sought  on  the 
preferred  size  of  tracts  for  leasing  in  this 
area,  not  to  exceed  60,000  acres. 

Responses  to  this  request  for 
information  and  comments,  and  call  for 


FpHpral   RpinKtpr   /  Vnl     fi?     Nn     3(1   /  ThiirsHav    Fphniarv   i:^     1QQ7    /   Nnfirps 


R799 


ISS 


6798 Federal  Register  /  Vol.  62.  No.  30  /  Thursday.  February  13.  1997  /  Notices 


nominations  must  be  received  no  later 
than  45  days  following  publication  of 
this  document  in  the  Feideral  Register. 
Nominations  must  be  submitted  in 
envelopes  labeled  "Nominations 
Related  to  the  NPA-A  lAP/EIS"  to 
protect  the  confidentiality  of  the 
nonominations.  The  original  Call  map 
with  nonominations  must  be  submitted 
to  the  NRP-A  Planning  Team  Leader, 
Bureau  of  Land  Management,  222  West 
7th  Avenue  #K13,  AvvfTiopo"ic,  AXaoKa 
99513-7599. 

Information,  comments,  and 
nominations  submitted  in  responses  to 
this  publication  will  assist  in  early 
scoping  and  later  development  of 
alternative  for  the  L\P/EIS  and  will  help 


identify  areas  for  potential  activities, 
including  oil  and  gas  development  and 
resource  protection. 

Tentative  Schedule 

Approximate  dates  for  actions  and 
decisions  in  the  planning  process  for 
this  proposal  are: 


Comments  Due  on  Notice, 

March  31,  1997. 

Request,  and  Call. 

Scoping  meetings  (precise 

March-April 

dates  announced  later). 

1997. 

Draft  IAP/EIS  available  for 

October  31. 

comment. 

1997. 

PutJiic  meetings/tiearjngs  .. 

Nov.-Dec.  1997. 

Comments  due  on  Draft 

December  31 . 

IAP/EIS. 

1997. 

Final  IAP/EIS  available  for 

put)lic  review. 
Record  of  Decision  


May  15,  1998. 
August  15,  1998. 


FOR  FURTHER  INFORMATION,  CONTACT:  Jim 
Ducker,  (907)  271-3369  or  jducker 
ak.blm.gov,  or  Curt  Wilson,  (907)  271- 
5546  or  clwilson@ak.blm.gov.  Both  can 
be  reached  by  mail  at  222  W.  7th 
Avenue,  #13,  Anchorage.  AK  99513- 
7599. 
Tom  Allen, 
State  Director,  Alaska. 

Attachment — Map  of  Plan  Area 
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(FR  Doc.  96-3614  Filed  2-12-96;  8:45  am] 
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National  Park  Service 

Mojave  National  Preserve  Advisory 
Commission;  Meetings 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Mojave 
National  Preserve  Advisory  Commission 
will  be  held  March  10  and  11. 1997; 
assemble  at  1  p.m..  March  10.  1997.  at 
the  AVI  Hotel  located  between 
Laughlin.  Nevada  and  Stateline,  CA. 

The  agenda:  Mojave  National  Preserve 
Update;  Project  Update  Northern  and 
Eastern  Mojave  Planning;  Discussion  of 
Preserve  and  Wilderness  Boundary 
Revisions;  Presentation  of  burro  census 
Hndings;  and  Mojave  National  Preserve 
General  Management  Plan  Alternatives. 

The  Advisory  Commission  was 
established  by  Pub.  L.  03-433  to  provide 
for  the  advice  on  the  development  and 
implementation  of  the  General 
Management  Plan. 

Members  of  the  Commission  are: 
Micheal  Attaway 
Irene  Ausmus 
Rob  Blair 
Peter  Burk 
Dermis  Casebier 
Donna  Davis 
Nathan  'Levi'  Esquerra 
Gerald  Freeman 
Willis  Herron 
Eldon  Hughes 
Claudia  Luke 
Clay  Overson 
Norbert  Riedy 
Mai  Wessel 
Kathy  E)avis 

This  meeting  is  open  to  the  public. 
Mary  G.  Martin, 

Superintendent.  Mojave  National  Preserve. 
jFR  Doc.  97-3663  Filed  2-12-97;  8:45  am) 

BIUJNQ  CODE  4310-70-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accordance  with  Departmental 
policy.  28  CFR  50.7.  and  42  U.S.C. 
§  9622(d)(2),  notice  is  hereby  given  that 
on  January  30,  1997,  a  Consent  Decree 
was  lodged  in  United  States  v.  E.I. 
DuPont  deNemours  et  ai.  Civil  Action 
No.  3:CV-97-149.  with  the  United 
States  District  Court  for  the  Middle 
District  of  Pennsylvania. 

The  Complaint  in  this  case  was  filed 
under  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980.  as  amended  ("CERCLA  "), 


42  U.S.C.  §§  9606  and  9607,  with 
respect  to  the  Bell  Landfill  Superfund 
Site  located  in  Bradford  County, 
Pennsylvania,  against  E.I.  DuPont 
deNemours  &  Co.,  GTE  Operations 
Support,  Inc.,  and  Masonite 
Corporation.  Pursuant  to  the  terms  of 
the  Consent  Decree,  which  resolves 
claims  under  the  above-mentioned 
statute  and  under  Section  7003  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  42  U.S.C.  §6973,  the 
settling  defendants  will  perform  the 
clean-up  of  the  site,  which  EPA 
estimates  will  cost  $3,500,000, 
reimburse  the  Superfund  for  response 
costs  incurred  by  the  United  States  in 
the  amount  of  $176,000,  and  reimburse 
the  Commonwealth  of  Pennsylvania  for 
response  costs  in  the  amount  of  $35,000. 

"The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  E.I.  DuPont 
deNemours  et  al..  Civil  Action  No. 
3:CV-97-149,  EXDJ  Ref.  No.  90-11-3- 
1390 A.  Commenters  may  request  an 
opportunity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Pennsylvania,  228  Walnut  Street, 
Federal  Building,  Suite  217,  Harrisburg, 
Pennsylvania.  Copies  of  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor,  Washington,  DC.  20005  (202- 
624-0892)  and  the  offices  of  the 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
When  requesting  a  copy  by  mail,  please 
enclose  a  check  in  the  amount  of  $25.75 
(twenty-five  cents  per  page  reproduction 
costs)  payable  to  the  "Consent  Decree 
Library." 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-3636  Filed  2-12-97;  8:45  am] 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  E)epartmental 
poHcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Franklin  Smelting  &■ 
Refining  Corp.,  Civil  Action  No.  97- 
0821.  was  lodged  on  February  4.  1997 


with  the  United  States  District  Court  for 
the  Easter*  District  of  Pennsylvania. 

The  complaint,  filed 
contemporaneously  with  the  lodging  of 
the  proposed  consent  decree,  sought 
civil  penalties  and  injunctive  relief 
against  Franklin  Smelting  &  Refining 
Corporation  ("Franklin  Smelting") 
under  the  Clean  Air  Act.  The  complaint 
alleged  that  Franklin  Smelting  has 
violated  the  Clean  Air  Act,  42  U.S.C. 
§  7401  et  seq.,  and  the  Pennsylvania 
Implementation  Plan. 

Under  the  proposed  consent  decree. 
Franklin  Smelting  has  agreed  to  install 
and  operate  pollution  control 
equipment,  including  building 
enclosures  and  baghouse  systems  at  its 
facility  at  Castor  Avenue  of  Richmond 
Street,  Philadelphia,  Pennsylvania,  and 
pay  $50,000  in  civil  penahies.  The 
settlement  is  based  on  a  demonstration 
by  Franklin  Smelting  of  its  financial 
inability  to  pay  the  United  States  for  any 
additional  civil  penalties. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20530- 
0001  and  should  refer  to  United  States 
V.  Franklin  Smelting  &■  Refining  Corp., 
DOJ  Ref.  #90-5-2-1-2041. 

The  proposed  consent  decrees  may  be 
examined  at  the  United  States 
Attorney's  Office,  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA  19106-4476; 
Region  UI  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia,  Pennsylvania  19107- 
4431;  and  at  the  Consent  Decree  Library, 
1120  "G"  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  decrees  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library  at  the  address 
listed  above.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
number,  and  enclose  a  check  in  the 
amount  of  $30.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  97-3637  Filed  2-12-97;  8:45  am) 
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Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Bell  Communications 
Research,  Inc. 

Notice  is  hereby  given  that,  on 
November  14, 1996,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"),  Bell 
Communications  Research,  Inc. 
("Bellcore")  has  filed  written 
notifications  on  behalf  of  Bellcore; 
Lucent  Technologies,  Inc.  ("Lucent"); 
AT&T  Corporation  ("AT&T");  Bell 
Atlantic  Network  Services,  Inc.  ("Bell 
Atlantic");  Southwestern  Bell 
Technology  Resources,  Inc.  ("TRI");    _ 
BellSouth  Telecommunications,  Inc. 
("BellSouth");  and  Pacific  Telesis  Group 
("Pacific")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Lucent,  Murray  Hill,  N); 
and  TRI,  Austin,  TX  have  become 
members  of  the  consortium. 

No  other  changes  have  been  made  in 
the  membership,  nature  and  objectives 
of  the  consortium  and  Bellcore  will  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  November  29,  1994,  Bellcore  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  April  13. 1995  (60. 
Fed.  Reg.  18856). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-3638  Filed  2-12-97;  8:45  am] 

MLUNG  CODE  4410-11-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  E&P  Research 
Cooperative 

Notice  is  hereby  given  that,  on 
January  16, 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.,  ("the  Act"), 
Petroleum  E&P  Research  Cooperative 
("Cooperative")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 


of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are:  Texas  Engineering  Experiment 
Station,  a  component  of  the  Texas  A&M 
University  System;  Amoco  Production 
Company,  Houston,  TX;  ARCO 
Exploration  and  Production 
Technology,  Piano,  TX;  Exxon 
Production  Research  Company, 
Houston,  TX;  Mobil  Technology 
Company,  Farmers  Branch,  TX;  Shell 
E&P  Technology  Company,  Houston, 
TX;  and  Texaco  Group  Inc.,  Houston, 
TX.  The  Cooperative  was  formed  by  a 
written  agreement  dated  October  16, 
1996,  to  develop  new  and  improved 
technology  to  meet  the  needs  of  the 
exploration  and  production  functions  of 
the  petroleum  industry  in  areas  where 
joint  research  is  appropriate. 
Membership  is  open  to  other  companies 
that  (directly  or  through  affihates) 
derive  substantial  revenues  from 
petroleum  exploration  and  production 
activities  and  do  not  receive  significant 
revenues  from  involvement  in  the 
petroleum  service  industry. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-3639  Filed  2-12-97;  8:45  am) 

BILUNO  CODE  4410-11-M 


Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances,  Notice  of  Registration    . 

By  Notice  dated  July  31,  1996,  and 
published  in  the  Federal  Register  on 
August  8, 1996,  (61  FR  41427).  Allen, 
Dovensky  &  Company.  Inc.,  3529 
Lincoln  Highway,  Thomdale, 
Pennsylvania  19372,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  morphine  (9300), 
a  basic  class  of  controlled  substance 
listed  in  Schedule  II. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  Allen,  Dovensky  & 
Company,  Inc.  to  manufacture  morphine 
is  consistent  with  the  public  interest  at 
this  time.  Therefore,  pursuant  to  21 
U.S.C.  823  and  28  CFR  0.100  and  0.104, 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  hereby 
orders  that  the  application  submitted  by 
the  above  firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  above  is 
granted. 


Dated:  January  28. 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  97-3643  Filed  2-12-97;  8:45  am] 
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[Docket  No.  96-25] 

Bart>ara  H.  Briner,  M.D.;  Denial  of 
Application 

On  March  19. 1996.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA)  issued  an  Order 
to  Show  Cause  to  Barbara  H.  Briner. 
M.D..  (Respondent),  of  Humble  and 
Houston.  Texas,  notifying  her  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  deny  her  application 
for  a  DEA  Certificate  of  Registration  as 
a  practitioner  under  21  U.S.C.  823(0- 
The  Order  to  Show  Cause  alleged,  in 
substance,  that  (1)  Respondent's  Texas 
Department  of  Public  Safety  (DPS) 
controlled  substance  registration 
expired  on  March  31. 1995,  and  has  not 
been  renewed;  and  (2)  by  order  dated 
June  28, 1995.  the  Texas  State  Board  of 
Medical  Examiners  (Board)  placed 
Respondent  on  probation  for  five  years 
and  prohibited  Respondent  from 
prescribing,  administering  or  dispensing 
any  controlled  substances. 

On  April  5,  1996,  Respondent  filed  a 
timely  request  for  a  hearing,  and  the 
matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner.  On  April  17. 1996.  Judge  Bittner 
issued  an  Order  for  Prehearing 
Statements.  On  April  23. 1996.  in  lieu 
of  filing  such  a  statement,  the 
Government  filed  a  motion  for  summary 
disposition,  which  noted  that  while 
Respondent's  DPS  registration  had 
expired  on  March  31.  1995.  it  was 
subsequently  renewed  on  February  20. 
1996.  It  further  alleged  however,  that 
Respondent  was  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Texas  in  light 
of  Respondent's  Agreed  Order  with  the 
Board  effective  June  28. 1995. 
Respondent  did  not  submit  a  response 
to  the  Government's  motion. 

On  June  14. 1996.  Judge  Bittner  issued 
a  ruling  denying  the  Government's   . 
motion,  finding  that  it  was  unclear 
whether  the  Agreed  Order  prohibited 
Respondent  from  handling  controlled 
substances  at  all  or  whether  it  merely 
restricted  Respondent's  handling  of 
controlled  substances  if  both  DEA  and 
DPS  issue  her  controlled  sub^ance 
registrations.  The  Judge's  ruling  did  not 
preclude  the  Government  from 
renewing  its  motion  for  summary 
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disposition  upon  clarification  from  the 
Board  that  Respondent  is  unable  to 
handle  controlled  substances  in  the 
State  of  Texas. 

On  June  20, 1996,  the  Government 
renewed  its  motion  for  summary 
disposition.  Its  motion  was 
accompanied  by  a  letter  from  the  Board 
dated  June  19,  1996,  which  states  that 
under  the  Agreed  Order,  Respondent  "is 
not  authorized  to  'prescribe,  administer, 
or  dispense  any  controlled  substance' 
even  if  the  Drug  Enforcement 
Administration  were  to  grant  her 
certiRcate  for  same."  Thereafter,  on  June 
21, 1996.  Judge  Bittner  issued  her 
Opinion  and  Recommended  Decision, 
finding  that  based  upon  the  evidence 
before  her,  Respondent  lacked 
authorization  to  handle  controlled 
substances  in  the  State  of  Texas; 
granting  the  Government's  motion  for 
summary  disposition;  and 
recommending  that  Respondent's 
application  for  a  DEA  Certificate  of 
Registration  be  denied.  Neither  party 
filed  exceptions  to  her  opinion,  and  on 
July  24, 1996,  Judge  Bittner  transmitted 
the  record  of  these  proceedings  to  the 
Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  C.F.R.  1316.67, 
hereby  issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judce. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he/she  conducts  business.  21 
U.S.C.  802(21),  823(f),  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Dominick  A.  Ricci,  M.D.,  58 
FR  51,104  (1993);  James  H.  Nickens, 
M.D.,  57  FR  59.847  (1992);  Roy  E. 
Hardman,  M.D.,  57  FR  49,195  (1992).  In 
the  instant  case,  the  record  indicates 
that  Respondent  is  not  currently 
authorized  to  handle  controlled 
substances  in  the  State  of  Texas.  As 
Judge  Bittner  notes,  "lilt  is  equally  clear 
that  because  Respondent  lacks  this  state 
authority,  she  is  not  currently  entitled  to 
a  DEA  registration." 

In  her  letter  dated  April  5, 1996, 
Respondent  had  noted  that  the  terms  of 
the  Agreed  Order  would  be  subject  to 
amendment  one  year  after  issuance  of 
the  order.  However,  the  Acting  Deputy 
Administrator  finds  that  there  is  nothing 
in  the  record  to  indicate  that  there  has 
been  any  amendment  to  the  terms  of  the 


Agreed  Order.  Accordingly,  the  Acting 
Deputy  Administrator  concurs  with 
Judge  Bittner's  conclusion  that 
Respondent  is  not  currently  authorized 
to  handle  controlled  substances  and 
therefore  is  not  entitled  to  a  DEA 
registration. 

Judge  Bittner  also  properly  granted 
the  Government's  motion  for  summary 
disposition.  Here,  the  parties  did  not 
dispute  the  fact  that  Respondent  was 
unauthorized  to  handle  controlled 
substances  in  Texas.  Therefore,  it  is 
well-settled  that  when  no  question  of 
material  fact  is  involved,  a  plenary, 
adversary  administrative  proceeding 
involving  evidence  and  cross- 
examination  of  witnesses  is  not 
obligatory.  See  Dominick  A.  Ricci,  M.D.. 
supra,  (finding  it  well  settled  that  where 
there  is  no  question  of  material  fact 
involved,  a  plenary,  adversarial 
administrative  hearing  was  not 
required.);  see  also  Phillip  E.  Kirk,  M.D.. 
48  FR  32,887  (1983,  affd  sub  nom  Kirk 
V.  Mullen.  749  F.  2d  297  (6th  Cir).  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F.  2d  634 
(9th  Cir.  1977). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824.  and  28  C.F.R.  0.100(b)  and 
0.104,  hereby  orders  that  the  application 
submitted  by  Barbara  H.  Briner,  M.D.  for 
a  DEA  Certificate  of  Registration  be,  and 
it  hereby  is.  denied.  This  order  is 
effective  March  17. 1997. 

Dated:  February  4, 1997. 
IFR  Doc.  97-3640  Filed  2-12-97;  8:45  am) 

BILLING  CODE  4410-0»-M 


Drug 


Manufacturer  of  Controlled 
Sut>stances  Application 

Pursunat  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR). 
this  is  notice  that  on  November  11. 
1996,  Isotec.  Inc..  3858  Benner  Road, 
Miamisburg.  Ohio  45342,  made 
application,  which  was  received  for 
processing  December  30, 1996,  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Dnjg 

Cattiinone  (1235) 

Methcathinone  (1237) 

N-Ethylamphetamine  (1475) 
N.N-Dimethylamphetamine 

(1480)  

Aminorex  (1585)  

Mettiaqualone  (2565) 


Sct)edule 


Lysergic  acid  diethylamide 
(7315)  

Tetrahydrocannat)irK)<s  (7370)  . 

Mescaline  (7381) 

2,5-Dimethoxyamphetamine 
(7396)  :.. 

3,4- 
Methylenedioxyampbetamine 
(7400)  

3.4-Methylenedioxy-N- 
ethylamphetamine  (7404)  

3,4- 

Methylenedioxymettiamphet- 
amine  (7405) 

4-Methoxyamphetamine  (7411) 

Psilocybin  (7437)  

Psilocyn  (7438)  

N-Ethyl-1- 
phenylcyclohexylamine 
(7455)  „ 

Dihydromorphine  (9145) 

Normorphine  (9313) 

Acetylmethadol  (9601) 

Alphacetylmethadol  Except 
Levo-Alphacetylmettiadol 
(9603)  

Normethadone  (9635) 

3-Methylfentanyl  (9813)  

Amphetamine  (1100)  

Methamphetamine  (1105) 

Methylphenidate(1724) 

Amobarbital  (2125)  

Pentobartxtal  (2270)  

Secobarbital  (2315)  

1  -Phenylcyclohexylamine 
(7460)  

PhencyclicBne  (7471)  

Phenylacetone  (8501) 

1- 

PiperidirK)cyclohexanecartx>- 

nitrile  (8603)  

Codeine  (9050)  

Dihydrocodeine  (9120)  

Oxycodone  (9143)  

Hydromorphone  (9150) 

Benzoylecgoine  (9180)  

Ethylmorphine  (9190)  

Hydrocodone  (9193)  

Isomethadone  (9226) 

Meperidine  (9230) 

Methadone  (9250)  

Methadone  intermediate  (9254) 
Dextropropoxyphene,  bulk 

(non-dosage  forms)  (9273)  ... 

Morphine  (9300)  

Levo-AlptTacetylmethado) 

(9648)  

Oxynrxjrphone  (9652) 

Fentanyl  (9801) 


Schedule 


II 

ir 
II 
II 
11 
II 
II 
II 
II 
II 
If 
II 


The  firm  plans  to  use  small  quantities 
of  the  listed  controlled  substances  to 
produce  standards  for  analytical 
laboratories. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
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Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  April  14, 
1997. 

Dated:  January  27, 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

|FR  Doc.  97-3659  Filed  2-12-97;  8:45  ami 

BILLING  CODE  4410-0»-M 


Manufacturer  of  Controlled 
Substances,  Notice  of  Application 

Pursuant  to  Section  1301.43(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  December 
24, 1996,  MD  Pharmaceutical,  Inc.,  3501 
West  Garry  Avenue,  Santa  Ana, 
California  92704,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufactiu^r  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Mettiylphenidate  (1724) 

II 

Diphenoxylate  (9170)  

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  to  make 
finished  dosage  forms  for  distribution  to 
its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  Hied  no  later  than  April  14, 
1997. 

Dated:  January  27. 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

(PR  Doc.  97-3642  Filed  2-12-97;  8:45  am) 

BILLINO  CODE  4410-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W~32,901;  American  Comwercicd 

Vehicles,  Stamping  &■  Assembling 

Div.,  Orrville,  OH 
TA-W-32.903;  NOW  Products,  Inc., 

Chicago,  IL 
TA-W-32,817;  Ingersoll-Dresser  Pump 

Co.,  Phillipsburg,  Nf 
TA-W-32,829;  DuPont  Films,  Holly  Run 

Plant,  Newport.  DE 
TA~W-32,935;  Borg  Warner  Automotive, 

Muncie,  IN 
TA-W-33,022:  Quality  Apparel 

Manufacturing,  Inc.,  New  Bedford, 

MA 
TA-W-32,979;  Collegeville  Flag  and 

Manufacturing  Co..  Port  Clinton,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


TA-W-33,038:  United  Healthcare  Corp. 

(Formerly  Metro  Health  Corp), 

Milwaukee.  WI 
TA-W-32.978:  CSCS  Caribbean  N.V., 

Miami.  FL 
TA-W-32.959:  Sowdon  Manufacturing 

Co.,  Bowdon.  GA 
TA-W-33. 101;  Donnkenny  Apparel. 

Inc.,  Mantachie  Warehouse/ 

Mustang  Warehouse,  Mantachie, 

MS 
TA-W-32,790  &■  A;  Walker  Information, 

Inc.,  Indianapolis,  IN  and  Tempe. 

AZ 
TA-W-33,082;  World  Airways.  Herdon, 

VA 
TA-W-33,023;  Associated  Food  Stores, 

Inc.,  Pocatello,  ID 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-32,841:  Kensington  Window. 

Inc.,  Vandergrift,  PA 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (2)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 
TA-W-32,  866:  W.W.I. .  Inc.,  Dover 

Products  Div..  Dover,  TN 
TA-W-32,  967;  Hasbro,  Inc/Pant  Ease, 

Arcade,  NY 
TA-W-32,  951;  AMP.  Inc..  Erie.  PA 
TA-W-33,  061;  Ball-Foster  Glass 

Container  Co.,  Laurens,  SC 
TA-W-32,  969;  NEC  Technologies.  Inc 

(NECTECH),  Northboro,  MA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32.  822;  Anchor  Advance 

Product.  Inc..  Morristown,  TN 
The  investigation  revealed  that 
production  of  toothbrushes  was 
transferred  to  a  plant  in  Puerto  Rico. 
Puerto  Rico  is  a  commonwealth  of  U.S. 
and  therefore,  it  is  considered  domestic 
U.S.  production  for  purposes  of  the 
Trade  Act  of  1974. 
TA-W-32,  963;  Sunbeam  (Outdoor 

products),  Portland,  TN 
TA-W-32.  879;  Agway.  Inc.,  Country 

Product  Group,  Waverly,  NY 
Layoffs  are  related  to  a  company 
decision  to  transfer  production 
performed  at  the  subject  firm  to  other 
domestic  locations. 

Affirmative  Determinations  fbrlVorker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 


6804 


Federal  Register  /  Vol.  62,  No.  30  /  Thursday,  February  13,  1997  /  Notices 


TA-W-33.  081:  Rohm  and  Haas.  Inc., 

Bristol,  PA:  December  31.  1995. 
TA-W-33,  005:DystarLP.,  Coventry. 

RI:  November  19.  1995. 
TA-W-33,  003:  Maidenform,  Inc.. 

Bavonne,  NJ:  November  24,  1995. 
TA-W-32.  957;  Apex  Sportswear,  New 

York.  NY:  November  18,  1995. 
TA-W-32.  877;  Hamilton  Beach-Proctor 

Silex.  Inc.,  Southern  Pines,  NC: 

October  16.  1995. 
TA-W-32,  987:  The  Vineyard,  Inc.. 

Clovis.  NM:  November  14,  1995. 
TA-W-32.  936:  Norman  Manufacturing 

Co.,  Philadelphia,  PA:  October  15, 

1995. 
TA-W-32,  984:  Crossville  Apparel 

Manufacturing  Co..  Crossville.  TN: 

November  14.  1995. 
TA-W-32,  851:Craddock-Terry.  Inc.. 

Halifax  Plant.  Halifax.  VA:  October 

16.  1995. 
TA-W-32.  940:  Genesco.  Inc.,  Laredo 

and  Code  West  Divisions. 

Hohenwald.  TN:  November  7.  1995. 
TA-W-32.  815:  Opto  Technology.  Inc.. 

Platteville.  WI:  September  20.  1995. 
TA-32,  854:  Advanced  Metallurgy.  Inc., 

McKeesports.  PA:  October  11,  1995. 
TA-W-32.  988  &■  A:  Dazey  Corp.,  Osage 

City.  KS  and  New  Century.  KS: 

November  18,  1995. 
TA-W-32,  966:  D.S.  Knitting,  White 

Plains.  PA:  November  25.  1995. 
TA-W-32,  971  &■  TA-W32,  972;  The 

Boyt  Co.,  Iowa  Falls.  I  A  &■  Bedford. 

I  A:  November  12,  1995. 
TA-W-32.  947:  Sunbeam  Household 

Products.  Coushatta,  LA:  October 

14.  1995. 
TA-W-32.  946:  Flintab  SK  Machine.  Inc. 

Div  of  Flintab,  Inc.,  North 

Falmouth.  MA:  November  6.  1995. 
TA-W-33,  040:  CWS  Fashions,  Inc.. 

Lenoir.  NC:  December  5,  1995.   ■ 
TA-W-33.  030:  General  Textiles. 

Murphv.  NC:  November  25,  1995. 
TA-W-32,827:  Vought  Aircraft  Co.. 

Commercial  Aircraft  Div,  A 

Subsidiary  of  Northrop  Grumman 

Corp..  Dallas,  TX:  November  16, 

1996. 
TA-W-32, 941;  Kimble  Glass.  Inc.. 

Vineland.  Nf. 
All  workers  engaged  in  the 
production  coffee  carafes  who  became 
totally  or  partially  separated  from 
employment  on  or  after  October  8, 1995. 
All  workers  engaged  in  the  production 
of  hurricane  shades  and  latern  globes 
are  denied. 
TA-W-32.976:  Custom  Stitchers  II, 

Lewiston,  ME:  October  30.  1995. 
TA-W-32,965:  Hawk  Golf  Bag^  Co., 

Clarion,  lA:  November  13.  1995. 
TA-W-32.856:  TBI  County  Assembly 

Williamsburg.  KY:  October  5.  1995. 
TA-W-32, 797;  Joslyn  Power  Products 

Div.,  Alsip.  IL:  September  20,  1995. 


TA-W-32, 799:  Camden  Wire  Co.,  Inc.. 

Camden.  NY:  September  25.  1995. 
TA-W-32, 925;  Ferraz  Corp.. 

Parsippany,  NJ:  October  30,  1995. 
TA-W-32,961;  Killark  Electric 

Manufacturing  Co.,  St.  Louis,  MO: 

November  14,  1995. 
TA-W-32,942:  Peach  state  Limited. 

Chester,  G A:  November  5,  1995. 
TA-W-32, 991;  Channel  Lumber  Co., 

Graigmont,  ID:  January  24,  1997. 
TA-W-32.973:  Wex-Tex  Industries,  Inc., 

Dothan,  AL:  November  15.  1995. 
TA-W-32.850:  Craddock-Terry.  Inc., 

Farmville  Plant.  Farmville.  VA: 

October  16,  1995. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  ehgibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or  proportion 
of  the  workers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  (including 
workers  in  any  agricultural  Firm  or 
appropriate  subdivision  thereof)  have 
become  totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely, 

(3)  That  imports  from  Mexico  or  Canada  of. 
articles  like  or  directly  competitive  with 
articles  produced  by  such  firm  or  subdivision 
have  increased,  and  that  the  increases  in 
imports  contributed  importantly  to  such 
workers'  separations  or  threat  of  separation 
and  to  the  decline  in  sales  or  production  of 
such  firm  or  subdivision;  or 

(4)  That  there  has  Ijeen  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of  articles 
like  or  directly  competitive  with  articles    " 
which  are  produced  by  the  firm  or 
subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-01359;  Quality  Apparel 

Manufacturing.  Inc.,  New  Bedford, 

MA 
NAFTA-TAA-01408;  ACU -Crimp.  Inc., 

North  Manufacturing  Div.,  Mesick, 

MI 
NAFTA-TAA-01341;  Willamette 

Industries.  Inc.,  Dallas.  OR 
NAFTA-TAA-01322  &■  A;  Barclay  Home 

Products.  Cherokee.  NC  and 

Robbinsville,  NC 
NAFTA-TAA-01360;  Wex  Tex 

Industries.  Inc.,  Dothan.  AL        i 
NAFTA-TAA-01405;  McDonnell 

Douglas,  Long  Beach,  CA 
NAFTA-TAA-01329;  Eaton  Corp.. 

Automotive  Controls  Div., 

Wauwatosa,  WI 
NAFTA-TAA-01336;  Praxair.  Inc., 

Tonawanda.  NY 
NAFTA-TAA-01 4 1 6;  American  Home 

Products  Corp..  Wyeth-Ayerst 

Laboratories,  Mason,  MI 
NAFTA-TAA-01378;  All  American 

Apparel,  Inc.,  Salem.  MO 
NAFTA-TAA-01 281;  Mount  Source. 

Inc..  Newport  Beach.  CA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-01 385;  Butler  Sales 

Agency.  Inc.,  Eau  Claire,  WI 
NAFTA-TAA-01352;  Lucent 

Technologies,  Consumer  Products 

Div.,  Atlanta,  GA 
NAFTA-TAA-01 374;  United  Healthcare 

Corp  (Formerly  Metro  Health  Corp). 

Milwaukee,  WI 
NAFTA-TAA-01 33 1 ;  Pennsylvania 

Food  Merchants  Association. 

Pennsylvania  Coupon  Redemption 

Services  Div.,  and  Merchants 

Express  Money  Order  Co  Div.. 

Wormleysburg.  PA 

The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

Afiinnative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 

NAFTA-TAA-01 358;  The  Vineyard, 

Inc..  Colvis.  NM:  November  14, 

1995. 
NAFTA-TAA-01 298;  Will  Knit.  Inc., 

Clayton.  NC:  October  22.  1995. 
NAFTA-TAA-01 383;  Ciba-Geigy  Corp.. 

Textile  Products  Div..  Toms  River, 

NJ:  October  16.  1995. 
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NAFTA-TAA-01380;  CWS  Fashions. 

Inc.,  Lenoir,  NC:  December  11, 

1995. 
NAFTA-TAA-01 261 ;  Joslyn  Power 

Products  Corp.,  Alsip,  IL: 

September  30,  1995. 
NAFTA-TAA-01 388;  Premium 

Manufacturing,  Inc.,  Gilbert,  AZ: 

December  16,  1995. 
NAFTA-TAA-01 364;  Channel  Lumber 

Co.,  Craigmont,  ID:  November  21, 

1995. 
NAFTA-TAA-01 351,  A  Br  B;  Masterwear 

Corp.,  Lexington  Apparel, 

Lexington,  TN,  Ripley,  TN  and 

Somerville,  TN:  November  20,  1995. 
NAFTA-TAA-01379;  Hamilton  Beach/ 

Proctor  Si  lex.  Inc.,  Washington,  NC: 

November  27,  1995. 
NAFTA-TAA-01 369;  Tuff-N-Nuff 

Products,  Good  Hope,  GA: 

December  3, 1995. 
NAFTA-TAA-01 395;  Modine 

Manufacturing  Co.,  Modine  Heat 

Transfer,  Inc.,  Camdenton,  MO: 

December  16,  1995. 
NAFTA-TAA-01 327;  Connor  Rubber 

Technologies,  Connor  Corp.,  Fort 

Wayne,  IN:  October  31,  1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January, 
1997.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  January  30, 1997. 
RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-3601  Filed  2-12-97;  8:45  am) 
WLUNQ  CODE  4aiO-30-H 


Notice  of  Detenninations  Regarding 
Eligibiiity  to  Apply  for  Wortcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustntent  Assistance 

bi  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  February, 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 


(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2^  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  Uke  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-33,  924;  Cooper  Firearms,  Inc., 

Stevensville,  MT 
TA-W-33,  032;  All  American  Apparel, 

Inc..  Salem,  MO 
TA-W-33,  024;  Eagle  Nest,  Inc.. 

fohnstown,  PA 
TA-W-33,  092;  Spalding  Knitting  Mills. 

Griffin.  GA 
TA-W-32.  974;  Sprague.  North  Adams. 

Inc..  North  Adams.  MA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33.  044;  Butler  Sales  Agency, 

Inc..  Eau  Claire.  WI 
TA-W-32.  858;  Volkswagen  of  America. 

Distribution  &■  Auto  Service  Center. 

Port  of  Washington.  DE 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33,  133;  Watauga  Industries. 

Elizabethton.  TN 
The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 
met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-32.  883;  American  Banknote  Co.. 

Bedford  Park.  IL 
TA-W-32.  847;  U.S.  Natural  Resources. 

Irvington  Moore  Div.,  Portland,  OR 
TA-W-32,  893;  Armour  Swift— Eckrich 

Kalamazoo  Plant,  Kalamazoo,  MI 
TA-W-32,  907;  Bartell  Machinery 

System  Corp.,  Rome,  NY 


TA-W-33,  007;  Barth  &  Dreyfus  of 

California,  Albemarle,  NC 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-32.905;  W.C.  Curdy  Co..  Oxford. 

MI 
The  subject  firm  transferred  a  majority 
of  its  production  from  Oxford.  MI  to 
another  company  with  manufacturing  at 
domestic  locations  in  the  relevant 
period. 
TA-W-32.910;  Conoco.  Inc., 

Downstream  Operations. 

Headquartered  in  Houston.  TX  & 

Operating  at  Locations  in  Various 

States:  A;  GA.  B;  KS,  C;  LA.  D;  OK. 

E;  MN.  F;  MS.  G;  MT.  H;  NC.  I;  NE. 

J;  NM.  K;  SC.  L;  TN.  M;  TX.  N;  VA. 

0;WY 
U.S.  imports  of  refined  petroleum 
products  and  motor  gasoline  were  very 
low  relative  to  domestic  production  in 
Oct-Sept  1995-1996  time  period. 

Affirmative  Determinations  for  Woriwr 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-32.930;  M.Fine  &■  Sons  Mfg  Co., 

Inc.,  New  Albany,  IN:  November  12, 

1995. 
TA-W-32.986;  Bell  Oil  Tools.  Great 

Bend.  KS:  November  8.  1995. 
TA-W-32, 001;  Professional 

Manufacturing.  Inc..  Paris.  ID: 

November  22.  1995. 
TA-W-32.980;  TRW  Vehicle  Safety 

Systems.  Inc..  Louisville.  MS: 

November  13.  1995. 
TA-W-33,018;  California  Fashions 

Industries,  Inc.,  Los  Angles.  CA: 

November  26.  1995. 
TA-W-32. 996;  Fruit  of  the  Loom. 

Raymondville  Apparel. 

Raymondville.  TX:  November  22, 

1995. 
TA-W-32,a98;).H.  Collectibles,  Inc.. 

Nevada.  MO:  October  21,1995. 
TA-W-32,884;  Staflex/Harotex  Taylors, 

SC:  October  21,  1995. 
TA-W-32,872;  Tri-Con  Industries  Ltd., 

Livingston,  TN:  Octobers,  1995. 
TA-W-32.859;  Western  Supplies  Co.,  St. 

Louis,  MO:  October  9.  1995. 
TA-W-32,865;  Warnaco,  Inc.,  Olga  Div., 

Van  Nuys,  CA:  October  9,  1995. 
TA-W-33, 027;  Hanna  Instruments,  Inc.. 

Woonsocket,  RI:  November  27, 

1995. 
TA-W-33.046;  Kalina  Sportwear,  Inc., 

Hammonton,  NJ:  December  9,  1995. 
TA-W-33,064;  Kranco  Browning.  Inc., 

Orley  Meyer  Div  (Formerly  a  Div.  of 

the  Nanitowoc  Co.,  Inc.,  Big  Bend, 

WI:  December  12,  1995. 
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TA-W-32.880;  United  Technologies 
Automotive,  Inc.,  Steering  Wheels 
Div..  Niles,  MI:  October  15,  1995. 
TA-W-32,914;  Chicago  Pneumatic  Tool 
Co.,  Utica.  NY:  October  16,  1995. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January  and 
Februarv.  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereoO  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01400;  Kranco  Browning. 

Inc.,  Orley  Meyer  Div.,  (Formerly  a 

Div.  of  The  Manitowoc  Co.,  Inc.), 

Big  Bend.  WI 
NAFTA-TAA-001417:  Van  Den  Bergh 

Foods,  Vernon,  CA  MI 
NAFTA-TAA-01282:  Spalding  Knitting 

Mills,  Griffin.  GA 


In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

None. 

Afifimiative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
NAFTA-TAA-01367;  California 

Fashions  Industries,  Inc.,  Los 

Angeles.  CA:  November  26,  1995. 
NAFTA-TAA-01350;  Dayco  Products. 

Inc..  Waynesville,  NC:  November 

11,  1995. 
NAFTA-TAA-01415;  D.S.  Knitting. 

White  Mills,  PA:  Januarys,  1996. 
NAFTA-TAA-01302;  United 

Technologies  Automotive,  Inc., 

United  Steering  Wheels,  Niles,  MI: 

October  23,  1995. 
NAFTA-TAA-01386:  Kalina 

Sportswear,  Inc..  Hammonton,  NJ: 

December  9, 1995. 
NAFTA-TAA-01399;  Siemans  Energy 

and  Automation,  Inc.,  Industrial 

Products  Div..  Little  Rock,  AR: 

December  23,  1995. 
NAFTA-TAA-01390;  Cesare's  Apparel, 

Inc..  Danielsville,  PA:  December  17, 

1995. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January  and 
February,  1997.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  February  5. 1997. 
Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  97-3599  Filed  2-12-97;  8:45  ami 

BILUtMS  COOC  4S10-30-M 

[TA-W-32.962  and  NAFTA-01337] 

Rayonier,  Incorporated,  Port  Angeles 
Mill,  Port  Angeles,  WA;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  January  20. 1997,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notices  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistant  (TA-W-32,962) 


and  NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-01337)  for  workers 
of  the  subject  firm.  The  denial  notice  for 
TA-W-32,608  was  signed  on  December 
27,  1996,  and  published  in  the  Federal 
Register  on  February  3, 1997  (52  FR 
5049).  The  denial  notice  for  NAFTA- 
01337  was  signed  on  December  18, 
1996,  and  published  in  the  Federal 
Register  on  December  31. 1996  (61  FR 
69110). 

The  petitioner  presents  evidence  that 
the  Department's  investigation  was 
incomplete. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  ttiis  4th  day  of 
February  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-3606  Filed  2-12-97;  8:45  am] 

BILLING  CODE  4S10-40-M 


[TA-W-32,0901 

Chicago  Pneumatic  Tool  Company, 
Industrial  Tool  Division,  Utica,  NY; 
Notice  of  Termination  of  Certification 

This  notice  terminates  the 
Determination  Regarding  Eligibility  to 
Apply  For  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
May  31, 1996.  applicable  to  workers  of 
Chicago  Pneumatic  Tool  Company, 
Industrial  Tool  Division  located  in 
Utica,  New  York.  The  notice  was 
published  in  the  Federal  Register  on 
June  20. 1996  (61  FR  31553). 

The  Department,  on  its  own  motion, 
reviewed  the  worker  certification. 
Findings  show  that  the  workers 
produced  handheld  pneumatically 
powered  construction  and  industrial 
tools.  Workers  producing  hammers  were 
certified  eligible  to  apply  for  adjustment 
assistance,  while  workers  producing 
industrial  tools  were  denied. 

On  January  30, 1997,  the  Department 
issued  a  certification  of  eligibility 
applicable  to  all  workers  of  Chicago 
Pneumatic  Tool  Company  in  Utica,  New 
York,  TA-W-32,914.  Workers  separated 
from  employment  with  the  subject  firm 
on  or  after  October  16, 1995  until 
January  30, 1999,  are  eligible  to  apply 
for  worker  adjustment  assistance 
program  benefits. 

Based  on  this  new  information,  the 
Department  is  terminating  the 


UMI 
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certification  for  petition  number  TA-W- 
32,090.  Further  coverage  for  workers 
under  this  certification  would  serve  no 
purpose,  and  the  certification  has  been 
terminated. 

Signed  at  Washington,  D.C.,  this  6th  day  of 
February  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-3604  Filed  2-12-97;  8:45  am] 

BILUNQ  CODE  4510-M-M 


Investigations  Regarding  Certifications 
of  Eligibiiity  To  Apply  for  Woriter 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 

Appendix 

Petitions  Instituted  on  January  21,  1997 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
24, 1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
24. 1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Signed  at  Washington.  D.C.  this  21st  day  of 
January.  1997. 

Russell  T.  Kile, 

Program  Manager,  Policy  &  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance.  ( 


TA-W 

Sutsject  firm 
(petitionefs 

Location 

Date  of 
petition 

Product(s) 

33,095 

33,096 

33,097 

General  Electrk;  Co.  (IDE) 

Ametek-March  Electric  (Wkrs) 

Will  Knit,  Inc.  (Comp)  

Rohn  and  Haas  Delaware  (Wkrs)  

Chase  Packaging  (UNITE)  

PIttsfieW;  MA  

Cambridge.  OH  

Clayton,  NC 

01/07/97 
01/08/97 
10/16/96 
12//26/96 

01/03/97 
12/26/96 
0^/O2J97 
12/23/96 
01/07/97 
01/07/97 
12/18/96 
01/08/97 
01/09/97 
12/31/97 
01/13/97 
01/03/97 

Arresters  &  Transformers. 

Rotating  Fans. 

Knit  Fat)ncs  for  Apparel. 

Ion  Exchange  Resins. 

Woven  Bags. 

Chain  Saws.  Tnmmers.  Bk>wers. 

Warehousing  &  Distributkxi  of  Apparel. 

Vertipak  and  Wehhed  Cartons. 

Windsurfing  Masts  and  Booms. 

Vedette  Baby  Chicks. 

Juke  Boxes. 

Engine  and  Suspensk)n  Parts. 

U.S.  Postal  Equipment 

Power  SuppJy  Cords. 

Gas  and  Electricity. 

Hospital  Sutures  and  Needles. 

Medical  &  Surgk:al  Instruments. 

33,098 

33,099 

Philadelphia,  PA 

Portland  OR 

33,100 

33,101  

33,102 

33.103 

33.104 

33.105 

33.106 

33.107 

McCulloch  Corp.  (Comp) 

Donnkenny  Apparel  (Comp) 

Rivenwood  International  (Wkrs) 

Dynafiber,  Inc.  (Comp)  

ISA  Breeders,  Inc.  (Wkrs)  

NSM  America  (Wkrs) 

Navistar  International  (Comp)  

Systems  &  Electronk:s  (lAMAW) 

Tucson,  AZ  

Mantachie.  MS  

Kankakee,  IL  

Stevenson,  WA 

Gainesville,  GA 

Gastonia,  NC 

Waukesha,  Wl  

West  Plains.  MO  

Appte  Creek.  OH  

Butte.  MT 

Danbury,  CT 

Cranston.  Rl  

33.108 

Belden  Wire  and  Cabte  (Comp) 

33.109 

33.110 

33.111  

Montana  Power  Co.  (Wkrs) 

Shenwood  Davis  Geek  (Wkrs) 

Davol,  Inc.  (Comp) 

[FR  Doc.  97-3602  Filed  2-12-97;  8:45  am) 
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Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance. 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section  221 
(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 


the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II. 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
24,  1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 


the  Program  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February 
24,  1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  D.C.  this  27th  day 
of  January.  1997. 

Russell  T.  Kile, 

Program  Manager.  Policy  &  Reemployment 
Ser\'ices,  Office  of  Trade  Adjustment 
Assistance. 


1!aAa-wn\     Da«<»*a»      /     17^1        CO       KT^       on      /     1^1. 1 r?.! 
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Appendix— Petitions  Instituted  On  01/27/97 


TA-W 

Subject  firm  (Petitioners) 

Locatton 

Date  of  peti- 
tk)n 

Product(s) 

33,112 

33  113 

Hecia  Mining  Company  (Wkrs) 

AB  Electrolux  of  Sweden  (Wkrs)  

Challis,  ID  

Greenville,  Ml  

St.  Louis.  MO  ...... 

Pontotoc.  MS 

Houston.  TX 

Homer  City.  PA  ... 

WHHston.  ND  

Marion.  KY 

Fairmont.  WV 

Kaukauno,  Wl  

Galax.  VA  

OIney.  IL  

Batavia.  NY 

Radford.  VA 

Worcester,  MA  .... 

New  York,  NY 

Shelbyville,  TN  .... 

Selma.  AL 

McAllen.  TX  

Statesville.  NC  .... 
Union  City,  PA  .... 
Elizabethton.  TN 

01/(»/97 
01/09/97 
01/13/97 
01/16/97 
01/09/97 
01/08/97 
01/03/97 
12A)6/97 
01/06/97 
01/08/97 
01/10/97 
01/07/97 
12/19/97 
12/31/96 
01/14/97 
01/07/97 
01/09/97 
01/23/97 
12/20/96 
01/15/97 
01/09/97 
12/12/96 

GoW  and  silver. 
Refrigerators. 

33.114 

33.115 

33.116 

33117 

Bock  Pharmacal  Company  (Wkrs)  

Comfort  Care  Products  (Wkrs)  

Koppers  Industrial  (Co.) 

Halliburton  Energy  (Wkrs) 

Distribute  prescription  drug  products. 
Medk^al  soft  goods. 
Coal  tar  electrode  binder  pitch. 
Natural  gas. 

33.118 

33.119 

33.120 

33,121  

33.122 

33.123 

33.124 

33.125 

33.126 

33  127 

Adcof-Nicklos  Drilling  (Wkrs) 

Siemens  Electromechanical  (Wkrs) 

Ptiilips  Ligtiting  Co.  (lUE)  

Badger  Nortfiland.  Inc  (USWA) 

Grace  Apparel  (Wkrs) 

Roadmaster  Corp  (Wkrs) 

Kaufman  Footwear  Corp  (Wkrs) 

New  River  Castings  (Wkrs)  

f*xton  Company  (Wkrs) — 

Character  Soortswear  (UNITE) 

Oil  and  gas. 

Relays,  circuit  breakers. 

Home  lighting  products. 

Famn  equipment. 

Men's  tee  &  sweat  shirts,  fleece  pants. 

Bk;ycles. 

Cut  leather  for  boots  and  shoes. 

Ductile  castings  iron. 

Grinding  wheels  &  other  abrasive  prod. 

Ladies'  sportswear. 

33.128 

33.129 

33.130 

33.131  

33132 

Stanley  Tools  (Co.) 

River  Run  (Wkrs)  „ 

Zenith  Electronics  (Wkrs) 

Carolina  Knits.  Inc  (Wkrs) 

Snap-Tite.  Inc  (USWA)  

Hammers,  chisels,  nail  pullers,  etc. 

Men's  jeans. 

Televisions.  VCR's  etc. 

Raw  cotton  &  cotton  blend  fabrk;. 

Couplers  for  fluid  power  transmissions. 

33.133 

Watauga  Industries  (Wkrs) 

Dying  &  finishing  fabrics. 

[PR  Doc.  97-3600  Filed  2-12-97;  8:45  am) 
BHJJNQ  COM  4«10-a»-M 


[TA-W-32,611] 

J.M.  HutMT  Corporation,  Oil  and  Gas 
Division,  Houston,  TX;  Amended 
Certfflcation  Regarding  Eligit>ility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
Augvist  21. 1996.  applicable  to  all 
workers  of  J.M.  Huber  Corporation.  Oil 
and  Gas  Division  located  in  Houston, 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  September  13. 1996 
(61  FR  48504). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  set  the  impact  date  at  July 
26. 1995.  The  workers  at  the  subject 
firm  were  covered  under  an  earlier 
certification.  TA-W-29.330.  which 
expired  March  9. 1996.  The  Department 
is  amending  the  current  certihcation  for 
workers  of  J.M.  Huber  Corporation.  Oil 
and  Gas  Division  to  set  the  impact  date 
at  March  9. 1996. 

The  amended  notice  applicable  to 
TA-W-32.611  is  hereby  issued  as 
follows: 

All  workers  of  J.M.  Huber  Corporation,  Oil 
and  Gas  Division,  Houston,  Texas  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  9. 1996  are 


eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  D.C  this  5th  day  of 
February  1997. 
RuaseU  T.  Kile, 

Program  Manager,  Policy  and  Heemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(PR  Doc.  97-3609  Filed  2-12-97;  8:45  am] 

BK.LWO  CODE  4510-MMI 

[TA-W-32,881] 

National  Food  Products  Limited 
Reading,  Pennsylvania;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  January  7. 1997,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance,  petition  under 
TA-W-32.881,  for  workers  of  the 
subject  firm.  The  denial  notice  was 
signed  on  December  16. 1996,  and 
published  in  the  Federal  Register  on 
December  31. 1996  (61  FR  69110). 

The  p>etitioner  presents  new  evidence 
that  the  Department's  survey  of  the 
subject  firm's  customers  was 
incomplete. 

Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  Washington,  DC  this  4th  day  of 
February  1997. 
Russell  T.Kile, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  97-3607  Filed  2-12-97;  8:45  am) 

MLUNG  COOE  4610-aO-M 

n'A-W-32.800] 

TRW  Automotive  Products 
Remanufacturing  A/K/A  TRW 
Automotive  Holding  Company  A/IC/A 
TRW,  Incorporated  McAllen,  Texas; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Wortter 
Adjustment  Assistance 

hi  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on 
November  25, 1996,  applicable  to  all 
workers  of  TRW  Automotive  Products 
Remanufacturing  located  in  McAllen. 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  December  24. 1996 
(61  FR  67858). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  remanufactured  rack  and  pinion 
steering  units.  The  company  reports  that 
some  of  the  workers  separated  from 
employment  had  their  wages  reported 
imder  two  separate  imemployment 
insurance  (UI)  tax  accounts,  TRW 
Automotive  Holding  Company  and 
TRW.  Incorporated.  Accordingly,  the 
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Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-32,800  is  hereby  issued  as 
follows: 

All  workers  of  TRW  Automotive  Prpducts 
Remanufacturing,  also  known  as  TRW 
Automotive  Holding  Company,  also  known 
as  TRW.  Incorporated,  McAllen,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  16, 1995, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  5th  day  of 
February  1997. 

Russeil  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 
Services  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  97-3610  Filed  2-12-97;  8:45  ami 

BILUN6  CODE  4S10-30-M 


[NAFTA-01228] 

Boise  Cascade  Corporation,  Paper 
Division,  Vancouver,  WA;  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  January  23,  1997,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department  of  Labor's  Notice  of 
Negative  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  for  workers  of 
the  subject  firm.  The  denial  notice  was 
signed  on  December  6, 1996,  and 
published  in  the  Federal  Register  on 
December  24, 1996  (61  FR  67858). 

The  petitioner  presents  evidence  that 
the  Department's  investigation  was 
incomplete. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 


Signed  at  Washington,  DC  this  4th  day  of 
February  1997. 

Russell  T.  KUe. 

Program  Manager,  Policy  and  Heemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  97-3605  Filed  2-12-97;  8:45  am] 

BILUNC  CODE  4510-90-M 


[NAFTA-0013651 

Dudley  Apparel  Dudley,  GA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  December  2, 1996  in 
response  to  a  petition  filed  on  behalf  of 
workers  at  Dudley  Apparel,  Dudley, 
Georgia. 

This  case  is  being  terminated  because 
no  information  is  available  from 
petitioners  or  company  official  to 
complete  the  necessary  investigation. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  D.C,  this  6th  day  of 
February  1997. 

Russell  T.  KUe. 

Program  Manager  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-3598  Filed  2-1 2-97:  8:45  am) 

BILUNC  CODE  4510-aO-M 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182),  hereinafter  called 


(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  259(b)(l)^ 
of  Subchapter  D,  Chapter  2,  Title  11,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Program  Manager  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTAA).  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
of  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than 
February  24, 1997. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than 
February  24,  1997. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL,  Room  C^318.  200  Constitution 
Avenue,  N.W.,  Washington,  DC.  20210. 

Signed  at  Washington.  D.C.  this  6th-day  of 
February.  1997. 
Russell  Kile, 

Program  Manager.  Policy  S'  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


/' 

APPENDIX 

Petitioner 
(UnionAWorkers/Firm) 

Location 

Date  received 

at  Governor's 

office 

Petition 
^4o. 

Articles  produced 

Dudley  Apparel  (Wkrs) 

Sau  Mee  Sewing  (UNITE)  _.... 

California  Fashion  Industries  (Co.) 

Armour  Swift  Eckich  (Wkrs)  

Dudley,  GA 

San  Francisco,  CA 
Los  Angeles,  CA  .... 

El  Paso,  TX  

Good  Hope,  GA  

Milwaukee,  Wl 

McAllen,  TX 

Pocatello,  ID 

Clinton,  NC 

12/02/96 
11/04/96 
12/05/96 
11/21/96 
12/03/96 
11/22/96 
12/03/96 

11/18«6 

12/09/96 

NAFTA-01365 
NAFTA-01366 
NAFTA-01367 
NARA-01368 
NAFTA-01369 
NAFTA-01370 
NAFTA-01371 

NAFTA-01372 

NAFTA-01373 

pants  and  snorts. 

sewing  of  women's  apparel. 

ladies  garments. 

processed  meats. 

shop  towels. 

ladies  garments. 

poly  bags  used  to  hoM  produce. 

wtiotesale  distritxjtk>n  of  edble  and  non- 
edible  products, 
ctiildrens  apparel. 

Tuff-N-Nu«  Products  (Co.)  

J.H.  Collectibles  (Wkrs) 

Kenneth   Fox   Supply;   Fox   Packaging 

(Wkrs). 
Associated  Food  Stores  (Co.) 

Andover  Togs  (Co.) 
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Appendix— Continued 


Petitioner 
(Union/Workers/Firm) 


United  Healtticare  Corporation;  (formerly 
Metra  Health  Corporation)  (Wkrs). 

nterr^tional  Medicai  Systents  (Co.) 

Genera)  Textiles  (Co.) 

WCI/Domestic  (Wkrs) 

AH  American  Apparel  (Wkrs) 

htamilton  Beacti/Proctor  Silex,  Inc.  <Co.) 

CWS  Fashions  (Wkrs)  _ 

Homerville  Textile;  Hazeihurst  Textile 
(Co.). 

Union  Crty  Body  (UAW)  

Ciba-Geigy  Corporation;  Textile  Prod- 
ucts Division  (OCAW). 

4  In  One  Screwdrivers  (Wkrs) 

Butter  Sates  Agency  (Co.)  

Kafcna  Sportswear  (ILGWU) 

U.A.  Technotogtes  (Wkrs) 

Premium  Manufacturing  (Co.) 

Komatsu  America  InterruitkxuU  (lAMAW) 

Cesares  Apparel  (UNITE)  _ 

Van  Leer  Containers  (Co.) 

System  One  Amadeus  (Co.) 

Didde  Web  Press  (Co.) 

Vanity  Fair  MHts  (Wkrs) 

Modine  Marxifacturing;  Modine  Heat 
Transfer  (Co.). 

Now  Products  (Co.) 

Attentic  Steel  (USWA) 

Diana  Manufacturing  (Wkrs)  

Sten^ans  Energy  And  Automatkm;  IrxJus- 
thal  Products  Division  (lUE). 

Krarvx)  Browning;  Ortey  Meyer  Division 
(Wkrs). 

Blue  Bird  Fabrics  (UNITE)  

Franklin  Disposabtes  (Co.) 

United  Technotogtes  (IBEW) 

Topps  Corrpany  (The)  (IBT) 

McDonnell  Douglas  (UAW)  

BaK-Foster  Glass  Container  (Wkrs)  

SGL  Carbon  (lUE) 

ACU-Crimp;  North  Manufacturing  Divi- 
sion (Wkrs). 

Cosco  (Co.)  ,. „ 

Maidenform  (Wkrs) 

Mallinckrodl  Medical  (Wkrs) 

Montana  Power  Company  (Wkrs) 

McCulkxh  Corporation 

Laurel  Engineering  (Wkrs)  

D.S.  Knrtling  (Co.)  

American  Home  Products;  WyetfvAyerst 

Laboratories  (Wkrs). 

Van  Den  Bergh  Foods  (Wkrs)  

Navistar     International     Transportatkxi 

(USWA). 

TSA  Breeders  (Wkrs) 

Rincaid  Enterprises  (Wkrs)  

Shenwood  Davis  and  Geek  (Co.) 

Pak  2000  (Wkrs)  

Industrial  Dynamics  (Wkrs) 

Ampherx))       Corporation;       Amphenol 

Aerspace  Operatkxts  (lAMAW). 
Badger  Northland  (USWA) 

Systems  and  Electronics  (lAMAW) 


Location 


Milwaukee.  Wl  ... 

El  Monte,  CA 

Murphy,  NC 

Mishawaka,  IN  .. 

Salem,  MO 

Washington,  NC 

Lenoir,  NC 

Homerville,  GA  .. 

Union  City,  IN  .... 
Toms  River,  NJ  . 

Jamestown,  NY  . 
Eau  Claire,  Wl ... 
Hammonton,  NJ 
Brownsvilte,  TX  . 

Gilbert,  AZ 

Galkwi,  OH  

Dantelsvilte,  PA  . 

Chk:ago,  IL 

Mianru,  FL  

Emporia,  KS 

Monroevilte,  AL  . 

Camdenton,  MO 

Chcago,  IL 

Atlanta.  GA 

Westvilte.  NJ  

Littte  Rock,  AR  .. 

Big  Bend.  Wl 

York,  PA 

Columtxjs,  OH  .. 
Zanesvilte,  OH  .. 

Duryea,  PA 

Long  Beach,  CA 

Laurens,  SC 

St  Mary's,  PA  ... 
Mesick,  Ml 

Bremen,  (jA  

Bayonne,  hJJ  

Argyte.  NY 

Butte.  MT  

Tucson,  AZ 

San  Dtego,  CA  .. 

White  Milts,  PA  .. 
Mason,  Ml  

Vernon,  CA  

Waukesha,  Wl ... 

Gainesvilte,  GA  . 

Nitro,  WV 

Danbury,  CT 

Lancaster,  NH  ... 
Torrance,  CA 

Sidney,  NY 

Kaukauna,  Wl  ... 

West  Plains,  MO 


Date  received 

at  Governor's 

offKe 


12/06/96 

12/06/96 
12/09/96 

12/05/96 
12/09/96 
12/03/96 
12/11/96 
12/11/96 

12/09/96 
12/09/96 

12/12/96 
12/16/96 
12/12/96 
12/17/96 
12/17/96 
12/18/96 
12/17/96 
12/19/96 
12/15/96 
12/19/96 
12/19/96 

12/18/96 

12/19/96 
12/19/96 
12/20/96 
12/23/96 

12/23/96 

^2/23/96 
12/12/96 
12/18/96 
12/24/96 
12/27/96 
12/30/96 
01/03/97 
12/17/96 

01/02/97 
12/30/96 
12/31/96 
12/31/96 
.01/06«7 

01/09/97 

01/08/97 
01/09/97 

01/09/97 
01/09/97 

01/08/97 
01/06«7 
01/09/97 
01/09/97 
01/13/97 

01/13/97 

01/13/97 

01/14/97 


Petitkxi 
No. 


NAFTA-1374 

NAFTA-01375 
NAFTA-01376 

NAFTA-01377 
NAFTA-01378 
NAFTA-01379 
NAFTA-01380 
NAFTA-01381 

NAFTA-01382 
fMFTA-01383 

NAFTA-01384 
NAFTA-01385 
NAFTA-01386 
NAFTA-01387 
NAFTA-01388 
NAFTA-01389 
NAFTA-01390 
NAFTA-01391 
NAFTA-01392 
NAFTA-01393 
NAFTA-01394 

NAFTA-01395 

NAFTA-01396 
NAFTA-01397 
NAFTA-01398 
NAFTA-01399 

NAFTA-01400 

r^FTA-^1401 
NAFTA-01402 
NAFTA-01403 
NAFTA-01404 
NAFTA-01405 
NAFTA-01406 
NAFTA-01407 
NAFTA-01408 

NAFTA-01409 
NAFTA-01410 
NAFTA-01411 
NAFTA-01412 
NAFTA-01413 

NAFTA-01414 

NAFTA-01415 
NAFTA-01416 

NAFTA-01417 
NAFTA-01418 

NAFTA-01419 
NAFTA-01420 
NAFTA-01421 
NAFTA-01422 
NAFTA-01423 

NAFTA-01424 

NAFTA-01425 

NAFTA-01426 


Artictes  produced 


health  insurance  claims. 

pharmaceutk;als. 

men's   and   women's   tank   tops   and 

shorts. 
R.V.  Awnings, 
men's  and  boys'  knit  shirts, 
small  electric  househokl  appliances, 
children's  activewear. 
chikjrens  and  ladies  clothing. 

vans, 
textiles  dyes. 

screwdrivers. 

fluorescent  light  fixtures. 

ladtes  jackets. 

gauges,  wekUng  fixtures,  machine  parts. 

gumball  machines. 

machines. 

women's  bkxjses  and  vests. 

industrial  containers. 

none. 

printing  presses. 

ladies  lingerie.  Ixas,  panties,  slips, 
gowns,  robes. 

heat  transfer  surfaces  arxj  copper  tubu- 
lar components. 

bean  bags. 

billets,  steel  products. 

shirts. 

electric  motors. 

overhead  bridge  cranes. 

woven  material 

nyk>n  haimets. 

wire  harnesses. 

wrappers. 

commercial  passenger  aircraft 

glass  containers. 

electric  brushes  for  motors. 

wire  crimping  dies. 

juvenile  and  baby  furniture  upholstery. 

bras,  panties,  and  fourxlattons. 

medical  devk»s. 

gas  and  electricity. 

chain  saws,  string  trimmets.  electric  out- 
door power. 

heavy  duty  conveying  equipnrtent  for 
mining. 

chikjren's  sweaters. 

baby  and  adult  formula. 

margarine  and  spread. 
line  assembly. 

hatching  vedette  chwks. 
chemicals, 
hospital  products, 
paper  bags. 

automated  inspectton  and  test  equip- 
ment, 
assembly  and  brush  connector. 


farm      equipment, 

watertanks. 
Electrical  assembly. 


truck      mounted 


UMI 
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Appendix— Continued 


Petitioner 
(Union/Wofkers/Firm) 


SVO  Specialty  Products;  Lubrizol  Cor- 
poration (Wkrs). 

Stanley  Works  (The);  Stanley  Tools 
(Co.). 

Sara  Lee  Hosiery  (Wkrs)  

Halliburton  Energy  Services  (Wkrs) 

Terex  Corporation  (lAM) 

Pak-Mor  Manufacturing  (Wrks) 

Portac.  Inc.  (WCIW)  

Zenitfi  Electronk^  (Wkrs) 

Mead  Corporation;  Mead  School  and  Of- 
fice Products  and  Office  Products 
(UPIU). 

Bink  Sames  (lAMAW)  

Lance  Garment  (Co.)  

Sunbeam  Outdoor  Products  (USWA)  

Mid-American  DairynDen  (Wkrs) 

Crystal  Mills;  Monroe  Apparel  (Wkrs)  

^ebcraft  James  (lAU) 

AMP,  Inc.;  Global  Personal  Computer 
(Wkrs). 

Allied  Signal;  Truck  Brake  Systems 
(UAW). 

Commemorative  Brands  (Wkrs) 

Federal  Mogul;  Federal  Mogul  Lighting 
(Wkrs). 

Rami  Fashk>ns  (Wkrs)  

Landis  and  Gyr  Utilities  Services  (lUE)  .. 

R  and  S  Dress  Mfg.  (Wkrs)  

Indeck;  Indeck  Energy  Servrces  (I6EW) 

Clinton  Mills;  Lydia  Plant  (Wkrs) 

Westinghouse  Electric  Corps.  (Wkrs)  

Krupp  Gerlach;  Crankshaft  Diviskm 
(Forging)  (UAW). 

Carolina  Knits  (Wkrs)  

Dixie  Kkte  (Wkrs)  

J  And  J  Group  (Wkrs) 

American  Fiber  Resources  L.P.  (Co.) 

Kahn  Lucas  Lancaster  (Wkrs)  

A.B.  Electrolux  Corps.;  Frigklaire  Home 
Products  (UAW). 

Leer  Southeast  (Co.) 

ABB  Air  Preheater;  Raymond  Products 
Diviskxi  (GMPPA). 

C  and  A  Wall  Covering;  Imperial 
walteoverings  (UPHJ). 

Kunz  Custom  Upholstery  (Wkrs)  

MakJenform;  Jacksonville  Florida  Dis- 
tribution Center  (UNITE). 

f^torandal  USA  (Wkrs)  

Oxford  Industiies;  Oxford  Shift  Group 
(Wkrs). 

A  and  A  Consultants;  ADA  Garment  fin- 
ishers (Wkrs). 


Location 


Culbertson,  MT  .... 

Shelbyville,  TN 

Hartsville,  SC  

Homer  City,  PA  .... 

Tulsa,  OK 

DuffieW,  VA 

Tacoma,  WA  

McAllen,  TX 

Saint  Joseph,  MO 

Franklin  Park,  IL  ... 

Redbay,  AL  

Portiand,  TN 

Sabetha,  KS 

Chariotte,  NC  

No.  Brunsvtnck,  NJ 
Roanoke,  VA 

Chariotte,  NC  

N.  Attleboro,  MA  .. 
Leiters  Ford,  IN 

Allentown,  PA  ....... 

Lafayette.  IN 

Shippens-tHjrg,  PA 
Turners  Falls,  MA 

Clinton,  NC 

Pensacola.'Ft. 

Danville.  IN „ 

Statesville.  NC  

Fayetteville,  NC  .... 
Waynestx>ro,  PA  .. 

FaimrxHjnt,  WV 

Columl)(a,  PA  , 

Greenville,  Ml 

Conyers,  GA  

Enterprise,  KS 

Ptattsburgh,  NY 

Montpeller,  ID 

JacksonviHe,  FL  .... 

Scottst>oro,  AL  

AManta,  GA 

El  Paso,  TX 


Date  received 

at  Governor's 

offrce 


01/3(V97 

01/13/97 

01/15/97 
01/14/97 
01/15/97 
01/07/97 
01/17/97 
01/17/97 
01/15«7 


01/14/97 
01/21/97 
01/16/97 
01/15/97 
01/23/97 
01/16/97 
01/17/97 

01/21/97 

01/22/97 
01/21/97 

01/22/97 
01/28/97 

01/28«7 
01/28«7 
0M2S/97 
01/27/97 
01/27/97 

01/27/97 
t)1/27/97 
01/27/97 

01/21/97 
01/27/97 
01/21/97 

01/24/97 
01/24/97 

01/23/97 

01/17/97 
01/27/97 

01/21/97 

01/29/97 

01/29/97 


Petition 
No. 


NAFTA-01427 

NAFTA-01428 

NAFTA-01429 
NAFTA-01430 
NAFTA-01431 
NAFTA-01432 
NAFTA-01433 
NAFTA-01434 
NAFTA-01435 


NAFTA-01436 
NAFTA-01437 
NAFTA-01438 
NAFTA-01439 
NAFTA-01440 
NAFTA-01441 
NAFTA-01442 

NAFTA-01443 

N  AFT  A-0 1444 
NAFTA-01445 

NAFT  A-0 1446 
NAFTA-01447 

NAFTA-01448 
NAFT  A-01 449 
NAFTA-01450 
NAFT  A-0 1451 
NAFTA-01452 

NAFTA-01453 
NAFTA-01454 
NAFTA-01455 

NAFTA-01456 
NAFTA-01457 
NAFTA-01458 

NAFTA-01459 
NAFTA-01460 

NAFTA-01461 

NAFTA-01462 
NAFTA-01463 

NAFTA-01464 

NAFTA-01465 

NAFTA-01466 


Artk;les  produced 


vegetable  oil  and  seed. 

striking  tools  (hammers  and  chisels). 

hosiery. 

natural  gas  and  oil. 

truck  parts. 

truck  nrxMjnted  refuse  packer  bodies. 

softwood  dimension  lumber. 

warehousing. 

school  and  office  products. 


paint  spraying  equipment. 

Mens  casual  button  up  shirts. 

LigtK-weight  outdoor  patio  furniture. 

Dairy  products. 

Textile,  t-shirts,  sweatshirts,  shorts,  etc. 

Printing  of  lottery  tickets. 

Machinery. 

Components  for  heavy  truck  air  brake 

systems. 
Balfour  nngs. 
Lighting  products. 

Shirts,  dresses,  pants,  jackets. 
Electro-mechanical   single  phase  elec- 
tricity meter. 
ChiMrens  dresses. 
Energy. 
Cloth. 

Electrical  generators. 
Cummins  and  caterpillar  crankshafts. 

Knit  fabrics. 

ChikJren  ctothes. 

Ladies   clothing,   skirt,   blouses,  pants, 

dresses. 
Deinked  market  pulp. 
ChiWrens  dresses/sewing. 
Refngerators. 

Tmck  accessories,  truck  caps. 
Air  preheater. 

Walkxjverings  and  wallpaper  txxders. 

helmet  interiors. 
Intimate  apparel.  . 

Aluminum — coiled    sheet    and    weMed 

tube. 
Mens  dress  shirts. 

Jeans,  shorts,  skirts,  overalls. 


Pofloool    D<wi:<.ta»     /    \Tn\      CO      KT...      on     /    TU..~^A, 


I?_U. 


I /\rh«v      /     X.T^A.1 
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(FR  Doc.  97-3608  Filed  2-1 2-97i  8:45  am) 

BILLatO  CODE  4«10-30-M 


(NAFTA-01248] 

TRW  Automotive  Products 
Remanufacturing,  A/K/A  TRW 
Automotive  Holding  Company,  A/K/A 
TRW,  ineorporated,  McAllen,  Texas; 
Amended  Certification  Regarding 
Eligit>iiity  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  250(a], 
Subchapter  D,  Chapter  2,  Title  JI,  of  the 
Trade  Act  of  1974,  as  amended  (19  USC 
2273),  the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  November  8, 
1996,  applicable  to  workers  of  TRW 
Automotive  Products  Remanufacturing 
located  in  McAllen,  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  November  27, 1996  (61  FR  60310). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  remanufactiu«d  rack  and  pinion 
steering  imits.  The  company  reports  that 
some  of  the  workers  separated  from 
employment  had  their  wages  reported 
under  two  separate  unemployment 
insurance  (Ul)  tax  accounts,  TRW 
Automotive  Holding  Company  and 
TRW,  Incorporated.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
NAFTA — 01248  is  hereby  issued  as 
follows: 

All  workers  of  TRW  Automotive  Products 
Remanufecturing,  also  known  as  TRW 
Automotive  Holding  Company,  also  known 
as  TRW,  Incorporated.  McAllen.  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  24, 1995 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  5th  day  of 
February  1997. 
RusseU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  97-3611  Filed  2-12-97;  8:45  am) 

BiLLMO  CODE  4610-30-M 


DEPARTENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA^W-32,801  and  NAFTA-01253 

Weyerhaeuser  Company,  Oregon 
Timl>er1ands  &  Regeneration  Division, 
Klamath  Falls,  Oregon;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Weyerhaeuser  Co..  Oregon  Timberlands 
&  Regeneration  Div.,  Klamath  Falls, 
Oregon.  The  review  indicated  that  the 
application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA=W-32,801  and  NAFTA-01253; 
Weyerhaeuser  Company,  Oregon 
Timberlands  &  Regeneration  Division, 
Klamath  Falls,  OR  (January  24, 1997) 
Signed  at  Washington,  DC  this  28th  day  of 

January,  1997. 

RusseU  T.  Kik, 

Program  Manager,  Policy  &  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-3603  Filed  2-12-97;  8:45  am) 

BILUNG  CO06  4510-00-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecommunications 
Advisory  Committee;  Meeting 

AGENCY:  National  Communications 

System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Industry  Executive 
Subcommittee  of  the  President's 
National  Security  Telecommunications 
Advisory  Committee  will  meet  on 
Tuesday,  March  4, 1997,  from  9  a.m.  to 
12:30  p.m.  The  meeting  will  be  held  at 
Booz,  Allen  &  Hamilton,  Inc.,  8283 
Greensboro  Drive,  McLean,  VA.  The 
agenda  is  as  follows: 
— Call  to  Order/Welcoming  Remarks 
— Issues  Group  Report 
— Overview  of  the  Defense  Science 

Board  Task  Force  Report  on 

Information  Warfar — Defense  (IW-D) 
— NCC  Vision  Task  Force  Report 
— Information  Assurance  Task  Force 

Report 
— National  Information  Infrastructure 

Task  Force  Report 
— ^Network  Security  Group  Report 
— National  Security  and  Emergency 

Preparedness  Group  Report 


— Legislative  and  Regulatory  Group 

Report 
— Acljoumment 

Attendance  at  this  meeting  is  limited, 
due  to  the  capacity  of  the  meeting 
fecility.  Anyone  wishing  to  attend  this 
meeting  must  confirm  their  attendance 
with  Ms.  Janet  Jefferson,  Plans, 
Customer  Service  and  Information 
Assurance  Division,  (703)  607-6209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jefferson  or  write  the  Manager, 
National  Communication  System,  701 
South  Court  House  Rd..  Arlington,  VA 
22204-2198. 
Frank  McClelland 

Acting  Chief,  Technology  and  Standards. 
[FR  Doc.  97-3561  Filed  2-12-97;  8:45  am] 

BtLUNQ  CODE  8000  03  M 


NATK>NAL  SCIENCE  FOUNDATION     * 

Alan  T.  Waterman  Award  Committee; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  Monday,  March  3, 1997; 
8:00  a.m.-3:00  p.m. 

Place:  Room  370,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  o/ Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E.  Fannoney, 
Executive  Secretary,  Room  1220,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Telephone:  703/306- 
1096. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  in  the  selection  of  the  Alan 
T.  Waterman  Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a  personal 
nature  where  disclosiire  would  constitute 
unwarranted  invasions  of  personal  privacy. 
These  matters  are  exempt  under  5  U.S.C. 
5S2b(c)(6)  of  the  Government  in  the  Sunshine 
Act. 

Dated;  February  10, 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management  Acting  Committee  Management 
Officer. 
[FR  Doc.  97-3648  Filed  2-12-97;  8:45  am) 

BIUMQ  CODE  7555-41-M 


Special  Emphasis  Panel  in  Chemical 
and  Transport  Systems  (*1190)^ 
NoTiYe  04  MeenvYO 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 


UMI 


Federal  Register  /  Vol.  62,  No.  30  /  Thursday.  February  13.  1997  /  Notices 


6813 


Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in  - 
Chemical  and  Transport  Systems  ('1 190). 

Date  and  Time:  March  4, 1997;  8:30  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Ro<Jm  530,  Arlington,  VA 
22230,(703)306-1371. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Raul  Miranda,  Program 
Director,  Chemical  Reaction  Processes, 
Division  of  Chemical  and  Transport  Systems 
(CTS),  Room  525,  (703)  306-1371. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
nominations  for  the  FY97  Research 
Equipment  Grant  Panel  proposals  as  (lart  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  inchide  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  IJ.S.C. 
552b(c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  February  10. 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management.  Acting  Committer  Management 
Officer. 

[PR  Doc.  97-3649  Filed  2-12-97;  8:45  am] 
BILUNO  CODE  7555-01-M 


Special  Emphasis  Panel  In 
Geosciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Geosciences  (1756). 

Date  and  Time:  Monday,  March  3- 
Wednesday  March  5, 1997;  8:30  a.m.-5:00 
p.m. 

Place:  Room  730,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Arlington, 
VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Michael  R.  Reeve, 
Section  Head,  Division  of  Ocean  Sciences, 
National  Science  Foundation.  4201  Wilson 
Blvd.,  Room  725,  Arlington,  VA  22230. 
Telephone:  703/306-1582. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  OCE's  FY 
1997  Faculty  Early  Career  (CAREER) 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  .such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 


proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  The  Sunshine  Act. 

Dated:  February  10, 1997. 
Linda  AUen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

|FR  Doc.  97-3651  Filed  2-12-97;  8:45  am) 

(MLUNG  CODE  7SS6-01-M 


Special  Emphasis  Panel  in  Physics; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name.:  Special  Emphasis  Panel  in  Physics 
(1208). 

Date  and  Time:  March  6-8,  1997,  from  8:30 
am  to  6:00  pm. 

Place:  Room  330,  NSF  4201  Wilson  Blvd., 
Arlington,  VA  22230. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  J.  W.  Lightbody, 
Program  Director  for  Nuclear  Physics,  Room 
1015,  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  (703)  306-1806. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Experimental  Nuclear  Physics  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  project  plans  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  information  on 
personnel  and  proprietary  data  for  present 
and  future  subcontracts.  These  matters  are 
exempt  under  5  U.S.C.  552b(c),  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 

Dated:  February  10, 1997. 
Linda  Allen-Benton, 

Deputy  Director,  Division  of  Human  Resource 
Management,  Acting  Committee  Management 
Officer. 

[FR  Doc.  97-3650  Filed  2-12-97;  8:45  am) 
BILUNG  CODE  75$S-01-M 


RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Comment 
Reque^ 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 
Comments  are  iiwited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 


whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  teK^inology. 

Title  and  purpose  of  information 
collection:  Statements  of  Claimed 
Railroad  Service  and  Earnings,  0MB 
3220-0025. 

To  qualify  for  unemployment  or 
sickness  benefits  payable  under  Section 
2  of  the  Railroad  Unemployment 
Insurance  Act  (RUIA),  a  railroad 
employee  must  have  certain  qualifying 
earnings  in  the  applicable  base  year.  In 
addition,  to  qualify  for  extended  or 
accelerated  benefits  under  Section  2  of 
the  RUIA,  a  railroad  employee  who  has 
exhausted  his  or  her  rights  to  normal 
benefits  must  have  at  least  10  years  of 
railroad  service  (under  certain 
conditions,  military  service  may  be 
credited  as  months  of  railroad  service). 
Accelerated  benefits  are  unemployment 
or  sickness  benefits  that  are  payable  to 
a  railroad  employee  before  the  regular 
July  1  beginning  date  of  a  benefit  year 
if  an  employee  has  10  or  more  years  of 
service  and  is  not  qualified  for  benefits 
in  the  current  benefit  year. 

During  the  RUIA  claims  review 
process,  the  RRB  may  determine  that 
unemployment  or  sickness  benefits 
cannot  be  awarded  because  RRB  records 
show  insufficient  qualifying  service 
and/or  comf>ensation.  When  this  occurs, 
the  RRB  allows  the  claimant  the 
opportunity  to  provide  additional 
information  if  they  believe  that  the  RRB 
service  and  compensation  records  are 
incorrect. 

Depending  on  the  circumstances,  the 
RRP  provides  the  following  form(s)  to 
obtain  information  needed  to  determine 
if  a  claimant  has  sufficient  service  or 
compensation  to  qualify  for 
unemployment  or  sickness  benefits. 


Form  No. 

Annual 

re- 
sponses 

Time 
(min.) 

Burden 
(hours)' 

UI-9 

UI-23 

UI-44  

ID-4F 

ID-4U  

ID-4X  

ID-^Y  

ID-20-1  

ID-20-2  

ID-20^  

800 
600 
150 

25 
150 
100 

25 

50 
100 

10 

10 
5 
5 
5 
5 
5 
5 
5 
5 
5 

133 

50 

15 

2 

13 

8 

2 

4 

8 

1 

Total  ... 

2,010 

234 
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Minor  non-burden  impacting  editorial 
changes  which  include  the  addition  of 
language  required  by  the  Paperwork 
Reduction  Act  of  1995  are  being 
proposed  to  all  of  the  above  forms. 
Completion  of  the  forms  is  required  to 
obtain  a  benefit.  One  response  is 
required  of  each  respondent. 
ADDITIONAL  INFORMA'HON  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ).  Hodapp,  Railroad  Retirement 
Board,  844  N.  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierzwa, 
Qearance  Officer. 

!FR  Doc.  97-3560  Filed  2-12-97;  8:45  am) 
MUMQ  COM  7WS-01-M 


Proposed  Collection;  Comment 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
summaries  of  proposed  data  collections. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Employer's  Deemed  Service 
Month  Questionnaire;  OMB  3220-0156. 
Under  Section  3(i)  of  the  Railroad 
Retirement  Act  (RRA),  the  Railroad 
Retirement  Board  (RRB)  may  deem 
additional  months  of  service  in  cases 
where  an  employee  does  not  actually 
work  in  every  month  of  the  year.  The 
RRB  utihzes  Form  GL-99,  Employers 
Deemed  Services  Month  Questionnaire, 
to  obtain  service  and  compensation 
information  from  railroad  employers 
needed  to  determine  if  an  employee  can 
be  credited  with  additional  deemed 
months  of  railroad  service.  Completion 


is  mandatory.  One  response  is  required 
for  each  RRB  inquiry. 

No  changes  are  proposes  to  Form  GL- 
99.  The  completion  time  for  the  GL-99 
is  estimated  at  2  minutes  per  response. 
The  RRB  estimates  that  approximately 
4,000  responses  are  received  annually. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Qiuck  Mierzwa, 
Clearance  Officer. 
IFR  Doc.  97-3629  Filed  2-12-97;  8:45  am] 

BILLING  CODE  TflOS-OI-M 


Agency  Fonns  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSAL(S): 

(1)  Collection  title:  Application  for 
Spouse  Annuity  Under  the  Railroad 
Retirement  Act. 

(2)  ForTn(s)  submitted:  AA-3 

(3)  OMB  Number:  3220-0042 

(4)  Expiration  date  of  current  OMB 
c/earance;  May  31, 1997 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households 

(7)  Estimated  annual  number  of 
respondents:  10,800 

(8)  Total  annual  responses:  10,800 

(9)  Total  annual  reporting  hours: 
5,982 

(10)  Collection  description:  The 
Railroad  Retirement  Act  (RRA)  pft)vides 
for  the  payment  of  annuities  to  spouses 
of  railroad  retirement  annuitants  who 
meet  the  requirements  imder  the  RRA. 
The  application  obtains  information 
supporting  the  claim  for  benefits  based 
on  being  a  spouse  of  an  annuitant. 

The  information  is  used  in 
determining  entitlement  to  and  amount 
of  the  annuity  applied  for. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 


Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Chuck  Mierzwa, 
Clearance  Officer. 
[FR  Doc.  97-3615  Filed  2-12-97;  8:45  am] 

BILUNQ  CODE  790S-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel  No.  IC-22S00;  International  Series 
Release  No.  1050/812-7531]. 

The  Emerging  Germany  Fund  Inc.; 
Notice  of  Application 

February  7, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (the  "SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPt.lCANTS:  The  Emerging  Germany 
Fund  Inc.  (the  "Fund")  and  each  other 
registered  investment  company  for 
which  RCM  Capital  Management,  L.L.C. 
("RCM"),  Dresdner  Bank  AG  ("Dresdner 
Bank")  or  any  of  Dresdner  Bank's  other 
subsidiaries  or  affiliates  may  in  the 
future  serve  as  investment  adviser  or 
manager  (the  "Prospyective  Funds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  10(f)  for  an  exemption 
from  that  section. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to 
purchase  securities  in  underwritten 
pubic  offerings  in  the  Federal  Republic 
of  Germany  ("Germany")  in  which 
Dresdner  Bank  or  one  of  its  affiliates 
acts  as  a  principal  underwriter. 
FILING  DATES:  The  application  was  filed 
on  June  1, 1990,  and  amended  on 
January  25, 1991  and  November  13, 
1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  4, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
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Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notihcation  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  Four  Embarcadero  Center. 
Suite  3000.  San  Francisco.  California 
94111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (20Z)  942-0533,  or  Mary  Kay 
Freeh,  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representation 

1.  The  Fund,  organized  as  a  Maryland 
Corporation,  is  a  non-diversified, 
closed-end  management  investment 
company  registered  under  the  Act.  The 
investment  objective  of  the  Fund  is  to 
seek  long-term  capital  appreciation 
through  investment  in  equity  and 
equity-linked  securities  of  German 
companies.  Under  normal  market 
conditions,  the  Fimd  will  invest  at  least 
65%  of  its  total  assets  in  such  securities. 
The  Fund  also  may  invest  up  to  35%  of 
its  total  assets  in  equity  and  equity- 
linked  securities  of  companies  other 
than  German  companies. 

2.  The  Fund's  investment  adviser  and 
manager  is  RCM,  a  limited  liability 
company  organized  under  the  laws  of 
the  state  of  Delaware.  Dresdner  Bank,  a 
corporation  organized  under  the  laws  of 
Germany,  owns  100%  of  the 
outstanding  voting  equity  securities  of 
RCM.  Dresdner  Bank  is  a  member  of  all 
eight  of  the  German  stock  exchanges 
and  frequently  acts  as  lead  manager  or 
co-manager  for  underwritten  public 
offerings  of  both  debt  and  equity 
securities. 

3.  The  Fund  and  the  Prospective 
Funds  wish  to  participate  in 
underwritten  public  offerings  of 
securities  in  Germany  in  which 
Dresdner  Bank  or  an  affiliate  acts  as  a 
principal  underwriter.  RCM  is  an 
"affiliated  person"  of  Dresdner  Bank, 
and  the  investment  adviser  or  manager 
of  each  Prospective  Fund  will  be  an 
"affiliated  person"  of  Dresdner  Bank,  in 
each  case  as  the  term  "affiliated  person" 
is  defined  in  section  2(a)(3)  of  the  Act. 


Applicants'  Legal  Analysis 

1.  Section  10(f)  of  the  Act  provides,  in 
part,  that  no  registered  investment 
company  shall  knowingly  purchase  or 
otherwise  acquire,  during  the  existence 
of  any  underwriting  or  selling  syndicate, 
any  security  a  principal  underwriter  of 
which  is  an  investment  adviser  of  such 
registered  company,  or  is  a  person  of 
which  any  such  investment  adviser  is 
an  affiliated  person.  Because  applicants' 
investment  advisers  and  managers  are 
affiliated  with  Dresdner  Bank, 
applicants  are  prohibited  from 
purchasing  securities  from  an 
underwriting  syndicate  in  which 
Dresdner  Bank  or  any  of  its  affiliates 
participates  as  a  principal  underwriter. 

2.  Notwithstanding  the  section  10(f) 
prohibition,  the  section  provides  that 
the  SEC  may  exempt  conditionally  or 
unconditionally  any  transaction  or 
classes  of  transactions  from  any  of  the 
provisions  of  section  10(f)  if  and  to  the 
extent  that  the  exemption  is  consistent 

-with  the  protection  of  investors. 
Applicants  believe  that  the  granting  of 
the  requested  exemption  is  consistent 
with  the  protection  of  investors. 

3.  Rule  lOf-3  under  the  Act  provides 
that  purchases  of  securities  by  a 
registered  investment  company 
otherwise  prohibited  by  section  10(f)  are 
exempt  from  such  section  if  certain 
specified  conditions  are  met. 
Subparagraph  {a)(l)  of  rule  lOf-3 
requires  that  the  securities  purchased  be 
part  of  an  issue  registered  under  the 
Securities  Act  of  1933  (the  "Securities 
Act").  Applicants  intend  to  invest  in 
equity  and  equity-linked  securities  of 
German  companies  that  are  not  required 
to  be  registered  under  the  Securities 
Act.  Accordingly,  applicants  cannot 
meet  the  above  condition.  Applicants, 
however,  represent  that  they  will  satisfy 
all  other  conditions  of  rule  lOf-3  with 
regard  to  purchases  from  public 
Tjfferings  in  Germany.  In  addition, 
apphcants  submit  that  all  securities 
purchased  in  Germany  under 
circumstances  subject  to  section  10(f) 
will  be  purchased  in  public  offerings 
conducted  in  accordance  with  the  laws 
of  Germany  and  the  rules  and 
regulations  of  the  German  stock 
exchanges,  and  all  subject  German 
issuers  will  have  available  to 
prospective  purchasers  financial 
statements,  audited  in  accordance  with 
the  standards  of  Germany,  for  the  two 
years  prior  to  purchase. 

4.  Public  offerings  in  Germany  take 
the  form  of  public  subscription,  in 
which  the  underwriters  invite  the 
public  or  their  customers  to  make  offers 
to  subscribe  to  the  new  securities,  or  of 
outright  sale,  where  the  underwriters 


acquire  and  resell  the  securities  allotted 
to  and  subscribed  to  by  them.'  VVith 
respect  to  subsequent  issuances  of 
equity  or  equity-linked  securities  of 
German  stock  corporations,  existing 
shareholders  generally  have  statutory 
preemptive  rights  to  these  seciuities. 
Subscription  rights  that  are  not 
exercised  by  the  existing  shareholders 
are  sold  on  the  open  market. 

5.  The  public  offering  price  of  a 
security  is  fixed  at  the  time  of  initial 
issuance  and  is  published  in  the  offering 
prospectus.  However,  applicants 
represent  that,  theoretically,  securities 
may  be  offered  to  and  purchased  by 
affiliates  of  issuers  and  underwriters  as 
part  of  a  public  offering  on  terms  more 
favorable  than  those  available  to 
unaffiliated  offerees  and  subscribers  in 
the  offering.  Applicants  contend  that 
this  is  unlikely  to  happen  in  practice 
because  it  makes  the  new  stock  less 
attractive  to  potential  investors. 
Applicants  represent  that  the  German 
Stock  Exchange  Admission  Regulation 
(promulgated  under  the  German 
Exchange  Act)  and  the  Securities  Sales 
Prospectuses  Act  require  such  a 
variance  between  the  offering  terms  to 
affiliates  and  non-affiliates  to  be 
disclosed  in  the  offering  prospectus. 
Consequently,  applicants  will  not 
purchase  securities  in  any  offering  in 
which  the  offering  prospectus  discloses 
that  any  portion  of  the  securities  being 
sold  in  the  offering  may  be  sold  to  any 
other  investor  at  a  price  more  favorable 
than  the  price  available  to  applicants. 

6.  Applicants  state  that  the  number  of 
subscribers  participating  in  a  public   . 
offering  in  Germany  will  vary 
significantly  depending  on  the  means  of 
distribution  selected  in  a  particular 
offering  and  the  nature  of  the  existing 
trading  market  for  an  issuer's  securities. 
Accordingly,  securities  that  are 
admitted  for  trading  on  the  official 
market  of  a  German  stock  exchange  may 
have  a  greater  number  of  subscribers 
than  securities  admitted  for  trading  on 
the  regulated  unlisted  market  due  to  the 
comparatively  greater  size  of  the  official 
market.  Applicants  assert  that  regardless 
of  whether  the  securities  are  admitted 
for  trading  on  the  official  market  or  the 
regulated  unlisted  market,  and 
regardless  of  whether  the  securities  are 
purchased  by  public  subscription  or 
outright  sale,  a  public  offering  is  not 


'  Beginning  in  1994.  niany  public  offerings, 
particularly  those  with  a  foreign  tranche,  have  been 
conducted  in  accordance  with  the  Anglo-American 
system  of  "book-building."  in  which  the  shares  are 
allocated  among  underwriters  according  to  an  order 
book  established  on  the  basis  of  a  share  price  range 
announced  at  the  commencement  of  the  offering. 
The  book  building  process  may  be  used  for  both 
Tirm  commitment  underwritings  and  underwritings 
conducted  on  a  "best  efforts"  basis. 
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limited  to  a  few  participants.  Applicants 
will  not  participate  in  offerings  in 
which  the  securities  are  not  widely 
disseminated.  Applicants  state  that 
securities  purchased  pursuant  to  the 
relief  granted  will  be  admitted  for 
trading  on  the  official  market  or  the 
regulated  unlisted  market  on  one  or 
more  of  the  German  stock  exchanges,  or 
have  been  approved  for  admission  to  the 
official  or  the  regulated  unlisted  market 
but  are  not  yet  admitted  or  listed. 

7.  For  a  security  to  be  officially  listed 
on  the  German  stock  exchanges,  the 
German  Exchange  Act  requires 
publication  of  a  prospectus  which 
contains  all  information  considered 
material  to  an  evaluation  of  the 
securities  to  be  listed.  Apphcants 
applying  for  ofGcial  listing  on  the 
exchanges  must  provide  complete 
details  of  the  issue,  including  the  latest 
audited  Bnancial  statements,  and  have 
available  audited  Hnancial  statements 
for  the  last  three  consecutive  years. 
Applicationsifor  admission  to  trading  in 
the  regulated  unlisted  market  must 
contain  essentially  similar  information 
as  that  required  for  official  listing,  but 
in  a  condensed  form. 

8.  Applicants  represent  that  German 
pubUc  offerings  may  be  conducted 
under  three  principal  forms:  the 
purchase  contract,  the  commission 
agreement,  and  the  agency  contract. 
With  respect  to  initial  public  offerings 
conducted  on  a  "purchase  contract" 
basis,  the  underwriting  banks  commit  to 
purchase  all  of  the  securities  at  a  fixed 
price  and  hold  them  either  individually 
or  as  joint  owners.  With  respect  to 
subsequent  issuances  of  securities  of 
existing  corporations,  such  offerings 
conducted  on  a  purchase  contract  basis 
also  will  commit  the  underwriting  bank 
to  purchase  all  the  securities  issued, 
including  those  subject  to  preemptive 
rights,  at  a  fixed  price.  Accordingly,  the 
underwriting  baiiks  fully  assume  the 
risk  of  nut  finding  sufficient  third  party 
purchasers  for  the  seciuities  subscribed 
imder  a  purchase  agreement.  Under  a 
"commission  agreement,"  the  banks  are 
commission  agents  and  sell  the  issue  to 
investors  in  their  name,  but  for  the 
account  of  the  issuer,  whereas  with  an 
"agency  contract,"  the  banks  sell  the 
securities  as  representatives  of  the 
issuer  in  the  name  and  for  the  account 
of  the  issuer.  In  either  a  "commission 
agreement"  or  an  "agency  contract,"  the 
marketing  risk  generally  remains  with 
the  issuer.  Because  clause  (3)  of 
paragraph  (a)  of  rule  lOf-3  requires  the 
underwriters  to  purchase  all  the* 
seciuities  being  offered  (except  those 
purchased  by  others  pursuant  to  a  rights 
offering),  applicants  undertake  not  to 
purchase  securities  in  any  offering  in 


which  the  offering  prospectus  discloses 
that  the  securities  are  subject  to  a 
"commission  agreement"  or  "agency 
contract"  rather  than  a  "purchase 
contract." 

9.  The  only  condition  of  rule  lOf-3 
that  applicants  cannot  satisfy  is  that  the 
securities  will  be  registered  under  the 
Securities  Act.  Applicants  assert  that 
this  registration  requirement  is  largely  a 
by-product  of  the  requirement  that  the 
investment  company  purchase  the 
securities  at  the  public  offering  price 
(which  ordinarily  would  not  exist 
absent  registration).  In  addition, 
registration  tends  to  indicate  that  the 
securities  were  issued  more  or  less  in 
the  "ordinary  course"  of  business. 
Applicants  note  that  the  registration 
requirement  appears  in  the  same 
subparagraph  as  the  requirements  that  a 
registered  investment  company 
purchase  the  securities  in  a  firm 
commitment  underwriting,  on  the  first 
day  of  the  public  offering,  and  for  no 
more  than  the  public  offering  price, 
indicating  that  registration  is  closely 
related  to  these  requirements. 
Applicants  believe  that  purchasing  the 
securities  at  issue  pursuant  to  a  public 
offering  conducted  in  accordance  with 
German  law,  together  with  a 
requirement  that  audited  financial 
statements  for  the  previous  two  years  be 
available  to  all  prospective  purchasers, 
provides  an  adequate  substitute  for  the 
registration  requirement.  The 
availability  of  such  financial  statements, 
as  well  as  other  disclosure  required  of 
issuers  under  German  law,  provide  RCM 
with  sufficient  information  to  make 
informed  investment  decisions.  Taken 
together  with  the  requirement  that 
securities  subject  to  section  10(f)  be 
purchased  in  public  offerings  conducted 
in  accordance  with  German  law, 
investors  can  be  assured  that  the 
seciirities  are  issued  in  the  "ordinary 
course"  of  business.  In  light  of  these 
requirements,  as  well  as  the  protection 
afforded  by  the  other  provisions  of  rule 
lOf-3,  applicants  believe  that  such 
purchases  will  not  raise  any  of  the 
concerns  addressed  by  section  10(f)  and 
that  applicants'  shareholders  will  be 
adequately  protected. 

10.  In  light  of  the  foregoing, 
applicants  request  that  an  order  be 
entered,  pursuant  to  section  10(f), 
exempting  applicants  on  the  conditions 
set  forth  below  to  permit  purchases  of 
securities  in  public  offerings  in 
Germany  in  which  Dresdner  Bank  or 
any  of  its  affiliates  participates  as  a 
principal  underwriter. 


Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  With  the  exception  of  paragraph 
(a)(1)  of  rule  lOf-3.  all  other  conditions 
set  forth  in  rule  lOf-3  will  be  satisfied. 

2.  The  foreign  securities  subject  to 
section  10(f)  will  be  purchased  in  a 
public  offering  conducted  in  accordance 
with  the  laws  of  Germany  andihe  rules 
and  regulations  of  the  German  stock 
exchanges. 

3.  All  subject  German  issuers  will 
have  available  to  prospective  purchasers 
financial  statements,  audited  in 
accordance  with  the  standards  of 
Germany,  for  the  two  years  prior  to  the 
purchase. 

4.  The  securities  purchased  are 
admitted  for  trading  on  the  official 
market  or  the  regulated  unlisted  market 
on  one  Or  more  of  the  German  stock 
exchanges,  or  have  been  approved  for 
admission  to  the  official  or  the  regulated 
unlisted  market  but  are  not  yet  admitted 
or  listed. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  97-3541  Filed  2-12-97;  8:45  am) 
BtLUNG  COOC  M10-01-M 


(Rel.  No.  IC-22S01;  No.  811-8562] 

Insurance  Investments  Products  Trust 

February  7, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  ("1940  Act"). 

APPLICANTS:  Insurance  Investments 
Products  Trust  (the  "Applicant"  or  the 
"Trust"). 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  8(f)  of  the  1940 
Act  and  Rule  8f-l  thereunder. 
StiMMARY  OF  APPLICATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  by  the  1940  Act. 
FILING  DATE:  The  application  was  filed 
on  January  2, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicant 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  March  4, 1997,  and  should  be 
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accompanied  by  proof  of  service  on 
Applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requestor's  interests,  the  reason 
for  the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  680  East  Swedesford  Road. 
Wayne,  Pennsylvania  19087-1658. 
FOR  FURTHER  INFORMATION  CONTACT: 
Zandra  Y.  Bailes,  Staff  Attorney,  or 
Patrice  M.  Pitts,  Branch  Chief,  both  at 
(202)  942-0670,  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicant's  Representations 

1.  The  Applicant  is  an  open-end 
diversified  management  company 
organized  as  a  Massachusetts  business 
trust. 

2.  On  June  10, 1994,  the  Applicant 
filed  with  the  Commission  a  notification 
of  registration  as  an  investment 
company  on  Form  N-8A,  pursuant  to 
Section  8(a)  of  the  Act,  and  a 
registration  statement  on  Form  N-lA 
(File  Nos.  33-80158  and  811-8562), 
pursuant  to  the  Securities  Act  of  1933 
(the  "1933  Act")  and  Section  8(b)  of  the 
1940  Act. 

3.  Pursuant  to  Rule  24f-2  under  the 
1940  Act,  the  Applicant  registered  an 
indefinite  amount  of  securities  under 
the  1933  Act.  Those  securities  consisted 
of  six  classes  of  capital  stock: 
International  Growth  Fund,  Growth 
Fund,  Aggressive  Growth  Fund,  Income 
Equity  Fund,  Income  Equity  Fund, 
Intermediate  Fixed  Income  Fund  and 
Money  Market  Fund.  Shares  of  the 
Applicant  were  not  assigned  a  par 
value.  The  Form  N-IA  registration 
statement  was  declared  effective  on 
November  15, 1994;  distribution 
activities  commenced  on  December  30, 
1994. 

4.  As  of  December  31, 1995,  less  than 
$2,100,000  represented  variable  contract 
owner  investment  in  the  Trust.  At  the 
meeting  of  the  Trust's  Board  of  Trustees 
on  December  4-5, 1995,  management  of 
the  Trust  reported  to  the  Board  its  belief 
that  a  significant  increase  of  investment 
in  the  Trust  was  unlikely  and 
recommended  that  the  Board  consider 
closing  the  Trust.  The  Trust's  December 
31, 1995  Annual  Report  to  investors 
disclosed  that  the  Trust  had  not  met 


management's  growth  expectations  and 
that  consideration  was  being  given  to 
closing  the  Trust.  During  the  ensuing 
months  variable  annuity  contract 
owners  voluntarily  redeemed  or 
transferred  their  interests  in  the 
subaccounts  of  the  separate  account 
investing  in  the  Trust.  Redemption  of 
the  Trust's  shares  continued  until  May 
30-31, 1996,  when  SEI  Financial 
Management  Corporation  ("SEI 
Financial") — an  investment  adviser  of 
the  Trust — redeemed  its  seed  money 
shares.  All  redemptions  of  the  Trust's 
shares  occurred  at  net  asset  value. 

5.  The  securities  of  the  Trust  were 
disposed  by  the  investment  advisers  and 
sub-advisers  in  accordance  with  their 
normal  practices  for  effecting  portfolio 
transactions.  Approximate  brokerage 
commissions  paid  for  disposing  of  the 
securities  was  $4,351. 

6.  During  the  last  18  months,  the 
Applicant  has  not,  for  any  reason, 
transferred  any  of  its  assets  to  a  separate 
trust. 

7.  At  the  time  of  filing  this 
application,  the  Applicant  retained  no 
assets. 

8.  The  Applicant  ^does  not  have  any 
debts  or  other  liabilities  which  remain 
outstanding. 

9.  The  Applicant  is  not  a  party  to  any 
litigation  or  administrative  proceeding. 

10.  At  the  time  of  filing  this 
application,  the  Applicant  has  no 
security  holders. 

11.  The  Applicant  is  not  now 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 

12.  All  legal,  accounting,  and  other 
expenses  incurred  in  connection  with 
the  liquidation  have  been  or  will  be 
borne  by  SEI  Corporation  (the  parent 
company  of  SEI  Financial)  or  a 
subsidiary  thereof. 

13.  On  December  31. 1996.  the 
Applicant  filed  Articles  of  Dissolution 
with  the  Secretary  of  the 
Commonwealth  of  Maissachusetts, 
Corporation  Division,  which  were 
effective  upon  receipt  by  the  Division. 
Accordingly,  the  Applicant  no  longer 
has  legal  existence  under  Massachusetts 
law. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary 
IFR  Doc.  97-3622  Filed  2-12-97:  8:45  am) 

BILUNG  CODE  SOIO-OI-M 


[Rel.  No.  IC-22498;  812-10430] 

Liberty  All-Star  Equity  Fund,  et  al.; 
Notice  of  Application 

February'  6. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Liberty  All-Star  Equity      - 
Fund  ("All-Star")  and  Liberty  Asset 
Management  Company  ("LAMCO"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  section  15(a)  of  the  Act. 
SUMMARY  OF  APPLICANT:  Applicants 
request  an  order  amending  an  existing 
order,  which  amended  a  prior  order, 
that  let  the  Fund's  investment  adviser 
hire  and  fire  sub-advisers  and  enter  new 
sub-advisory  agreements  resulting  from 
an  "assignment,"  as  defined  in  the  Act, 
and  delay  shareholder  approval  until 
the  next  annual  shareholder  meeting. 
Among  other  things,  the  existing  order 
is  subject  to  a  requirement  that  the  new 
subadvisorj'  agreement  will  affect  no 
more  than  25%  of  the  Fund's  assets.  The 
amended  order  would  eliminate  this 
condition. 

FILING  DATES:  The  application  was  filed 
on  November  14. 1996,  and  amended  on 
February  3, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  3, 1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington.  DC  20549. 
Applicants:  Federal  Reserve  Plaza, 
Boston.  MA  02210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greeniess,  Senior  Counsel, 
at  (202)  942-0581  or  Mary  Kay  Freeh. 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
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may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  All-Star  is  a  closed-end  diversified 
management  investment  company. 
LAMCO,  a  registered  investment 
adviser,  is  an  indirect  wholly-owned 
subsidiary  of  Liberty  Financial 
Companies,  Inc.  ("IJC").  LFC  is  an 
indirect  majority-owned  subsidiary  of 
Liberty  Mutual  Insurance  Company. 

2.  AJl-Star  employs  a  multi-manager 
methodology  of  portfolio  management. 
It  allocates  its  investment  portfolio  on 
an  approximately  equal  basis  among 
several  independent  investment 
management  firms  ("Sub-Advisors"), 
currently  five  in  number,  selected  and 
recommended  from  time  to  time  by 
LAMCO  based  on  specific  criteria, 
inducing  a  sufficient  diversity  and 
breadth  of  investment  styles.  None  of 
the  Sub-Advisors  has  nay  affiliation 
with  AU-Star  or  LAMCO  other  than  as 
Sub-Advisor. 

3.  Applicants  received  an  order  that 
permits  AU-Star  and  LAMCO  to  enter 
into  new  subadviso'ry  agreements 
incident  to  a  change  in  Sub-Advisors  or 
the  addition  of  a  Sub-Advisor 
recommended  by  LAMCO  and  to  delay 
shareholder  approval  of  such 
agreements  until  All-Star's  next  annual 
meeting  of  shareholders  (the  "Prior 
Order").^  Subsequently,  applicants 
received  an  order  amending  the  Prior 
Order  to  extend  the  relief  granted 
therein  so  that,  in  the  event  of  a  sale  of 
assets,  merger,  or  transfer  of  voting 
securities  of  a  Sub-Advisor  or  other 
transaction  constituting  an 
"assignment"  (as  defined  in  section 
2(a)(4)  of  the  Act),  of  All-Star's 
subadvisory  agreement  v^th  such  Sub- 
Advisor,  All-Star,  LAMCO,  and  such 
Sub-Advisor  or  its  successor  could  enter 
into  a  new  subadvisory  agreement  and 
delay  shareholder  approval  of  such 
agreement  imtil  All-Star's  next  annual 
meeting  of  shareholders  ("the  Existing 
Order").2  Apphcants  reaffirm  all  of  the 
representations  made  in  the  original 
applications,  as  amended,  for  the  Prior 
Order  and  the  Existing  Order. 

4.  Among  other  things,  the  Existing 
Order  is  conditioned  upon  the 
requirement  that  the  new  subadvisory 
agreement  involved  will,  when  entered 
into,  afiiect  no  more  than  approximately 
25%  of  All-Star's  assets.  Applicants 
seek  to  amend  the  Existing  Order  to 
eliminate  such  restriction. 


*  Investment  Company  Act  Release  Nos.  19436 
(April  27. 1993)  (notice)  and  19491  (May  25. 1993) 
(order). 

'Investment  Company  Act  Release  Nos.  20347 
(June  8. 1994)  (notice)  and  20355  ()uly  6. 1994) 
(order). 


Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as  an 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  written  contract,  whether  with  such 
registered  company  or  with  an 
investment  adviser  of  such  registered 
company,  which  has  been  approved  by 
the  majority  vote  of  the  outstanding 
voting  securities  of  such  registered 
company. 

2.  Applicants  state  that  All-Star's 
multi-manager  methodology  of  portfolio 
management  is  based  on  the  premise 
that  most  investment  management  firms 
consistently  employ  a  distinctive 
investment  style  that  causes  them  to 
emphasize  stocks  with  particular 
characteristics,  and  that,  because  of 
changing  investor  preferences,  any 
given  investment  style  will  move  into 
and  out  of  market  favor  and  will  result 
in  better  investment  performance  under 
certain  market  conditions,  but  less 
successful  performance  under  other 
conditions.  All-star's  multi-manager 
methodology,  by  allocating  its  portfolio 
among  several  Sub-Advisors  employing 
different  investment  styles,  seeks  to 
achieve  more  consistent  and  less 
volatile  performance  over  the  long  term 
then  if  an  single  investment  style  was 
employed  throughout  the  entire  period. 
The  Sub-Advisors  recommended  by 
LAMCO  represent  a  blending  of 
different  investment  styles,  which,  in  its 
opinion,  is  appropriate  to  All-Star's 
investment  objective,  and  which  is 
sufficiently  broad  so  that,  insofar  as  All- 
Star's  investment  objective  permits,  at 
least  one  of  such  styles  can  reasonably 
be  expected  to  be  in  market  favor  in  all 
reasonable  foreseeable  market 
conditions. 

3.  LAMCO  believes  that  the 
investment  styles  of  certain  investment 
management  firms  may  result  in  more 
volatile  performance  than  those  of  other 
firms.  Accordingly,  it  believes  that  the 
objectives  of  reducing  volatility  and 
providing  a  blending  of  different 
investment  styles  appropriate  for  All- 
Star's  investment  objectives  may  be 
better  served  by  allocating  more  than  an 
equal  portion  of  All-Star's  assets  to  a 
Sub-Advisor  whose  investment  style  is 
expected  to  result  in  less  volatile 
j)erformance  than  those  of  the  other 
Sub-Advisors,  and  allocating  the 
remaining  assets  among  the  other  Sub- 
Advisors  (not  necessarily  on  an  equal 
basis).  The  relative  allocations  among 
the  Sub-Advisors,  once  established, 
would  be  maintained  through 
rebalancings  at  approximately  the  same, 
levels  until  the  next  change  or  addition 
of  a  Sub- Advisor. 


4.  Applicants  submit  that,  except  for 
the  fact  that  any  order  granting  the 
requested  relief  will  not  contain  the 
Existing  Order's  requirement  that  the 
new  subadvisory  agreement  involved 
will,  when  entered  into,  affect  no  more 
than  approximately  25%  of  All-Star's 
assets,  each  of  the  factors  that  provided 
the  basis  for  the  granting  of  the  Prior 
Order  and  the  Existing  Order  would 
continue  to  apply. 

5.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  the  requested  amendment  to  the 
exemption  firom  section  15(a)  of  the  Act 
granted  by  the  Existing  Order  would  be 
consistent  with  the  standards  set  forth 
in  section  6(c)  of  the  Act  and  would  be 
in  the  best  interests  of  All-Star  and  its     • 
shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  The  new  sub-advisory  agreement 
will  be  submitted  for  ratification  and 
approval  to  the  vote  of  All-Star's 
shareholders  no  later  than  at  the 
regularly  scheduled  annual  meeting  of 
shareholders  of  AU-Star  next  following 
the  effective  date  of  the  new  sub- 
advisory  agreement,  and  its  continuance 
after  such  meeting  will  be  conditioned 
on  approval  by  a  majority  vote  (as 
defined  in  section  2(a)  (42)  of  the  Act) 
of  such  shareholders. 

2.  AU-Star  will  continue  to  hold 
annual  meetings  of  its  shareholders, 
whether  or  not  required  to  do  so  by  the 
rules  of  the  New  York  Stock  Exchange. 
Inc.  or  otherwise. 

3.  The  trustees  of  AU-Star,  in  addition 
to  approving  the  new  sub-advisory 
agreement  in  accordance  with  the 
requirements  of  section  15(c)  of  the  Act, 
will  specifically  determine  that  entering 
into  a  sub-advisory  agreement  in 
advance  of  the  next  regular  annual 
meeting  of  the  shareholders  of  AU-Star. 
and  without  prior  shareholder  approval 
is  in  furtherance  of  All-Star's  multi- 
manager  methodology,  and  is  in  the  best 
interests  of  AU-Star  and  its 
shareholders. 

4.  The  new  Sub- Ad  visor  will  have  no 
affiliation  with  AU-Star  or  LAMCO 
other  than  as  Sub-Advisor,  and  will 
have  no  duties  or  responsibilities  with 
respect  to  AU-Star  beyond  the 
investment  management  of  the  portion 
of  All-Star's  portfoUo  assets  allocated  to 
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it  by  LAMCO  from  time  to  time  and 
related  record  keeping  and  reporting. 

5.  The  new  sub-advisory  agreement 
will  provide  for  a  sub-advisory  fee  no 
higher  than  that  provided  in  All-Star's 
existing  sub-advisory  agreements  and, 
except  for  the  provisions  relating  to 
shareholder  approval  referred  to  in 
condition  1  above,  will  be  on 
substantially  the  same  other  terms  and 
conditions  as  such  existing  agreements. 
In  the  event  that  the  new  sub-advisory 
agreement  provides  for  sub-advisory 
fees  at  rates  less  than  those'provided  in 
the  existing  agreements,  the  difference 
will  be  passed  on  to  All-Star  and  its 
shareholders  through  a  corresponding 
voluntary  reduction  in  the  fund 
management  fees  payable  by  All-Star  to 
LAMCO. 

6.  The  appointment  of  the  new  or 
successor  Sub- Advisor  will  be 
announced  by  press  release  promptly 
following  the  trustees'  action  referred  to 
in  condition  3  above,  and  a  notice  of  the 
new  sub-advisory  agreement,  together 
with  a  description  of  the  new  or 
successor  sub-Advisor,  will  be  included 
in  All-Star's  next  report  to  shareholders. 

7.  In  the  case  of  a  new  subadvisory 
agreement  with  an  existing  Sub-Advisor 
or  its  successor  following  an 
"assignment,"  as  defined  in  section 
2(a)(4)  of  the  Act  and  the  rules 
thereunder,  off  All-Star's  sub-advisory 
agreement  with  that  Sub-Advisor, 
LAMCO  or  the  Sub-Advisor  (or  its 
successor)  will  pay  the  incremental  cost 
of  including  the  proposal  to  approve  or 
disapprove  the  new  sub-advisory 
agreement  in  the  proxy  material  for  the 
next  annual  meeting  of  All-Star 
Growth's  shareholders. 

8.  LAMCO  will  provide  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
All-Star's  assets,  subject  to  All-Star's 
investment  objectives  and  policies  and 
any  directions  of  All-Star's  trustees.  In 
particular,  LAMCO  will:  (a)  Provide 
overall  investment  programs  and 
strategies  for  AU-Star;  (b)  recommend  to 
All-Star's  trustees  investment 
management  firms  for  appointment  or 
replacement  as  All-Star  Sub-Advisors; 
(c)  allocate  and  reallocate  All-Star's 
portfolio  assets  among  the  Sub- 
Advisors;  and  (d)  monitor  and  evaluate 
the  investment  performance  of  the  Sub- 
Advisors,  including  their  compliance 
with  All  Star's  investment  objectives, 
policies,  and  restrictions. 

For  the  SEC,  by  the  Division  of  Investment' 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy'Secretary. 
(PR  Doc.  97-3543  Filed  2-12-97;  8:45  am] 

BILLING  COOE  a010-01-M 


[Rel.  No.  IC-22499;  812-10436] 

Liberty  All-Star  Growth  Fund,  Inc.,  et 
al.;  Notice  of  Application 

February  6, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Liberty  AU-Star  Growth 
Fund,  Inc.  ("All-Star  Growth")  and 
Liberty  Asset  Management  Company 
(•■LAMCO"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  section  15(a)  of  the  Act. 
SUMMARY.OF  APPUCATION:  Applicants 
request  an  order  amending  an  existing 
order  that  lets  All-Star  Growth  and 
LAMCO  change  or  add  sub-advisers,  or 
continue  the  services  of  a  sub-adviser 
following  an  assignment  of  its  sub- 
advisory  agreement,  and  delay 
shareholder  approval  until  the  next 
annual  shareholder  meeting.  Among 
other  things,  the  existing  order  is  subject 
to  a  requirement  that  the  new 
subadvisory  agreement  will  affect  no 
more  than  approximately  one-third  of 
All-Star  Growth's  assets.  The  amended 
order  would  eliminate  this  condition. 
FIUNG  DATES:  The  application  was  filed 
on  November  14, 1996,  and  amended  on 
February  3, 1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
March  3, 1997.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC  20549. 
Applicants:  Federal  Reserve  Plaza, 
Boston,  MA  02210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,-Senior  Counsel, 
at  (202)  942-0581  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564  (Office 
of  Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 


application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  AU-Star  Growth  is  a  closed-end 
diversified  management  investment 
company.  LAMCO,  a  registered 
investment  adviser,  is  an  indirect 
wholly-owned  subsidiary  of  Liberty 
Financial  Companies,  Inc.  ("LFC").  LFC 
is  an  indirect  majority-owned  subsidiary 
of  Liberty  Mutual  Insurance  Company. 

2.  All-Star  Growth  employs  a  multi- 
manager  methodology  of  portfolio 
management.  It  allocates  its  investment 
portfolio  on  an  approximately  equal 
basis  among  several  independent 
investment  management  firms  ("Sub- 
Advisors"),  currently  three  in  number, 
selected  and  recommended  from  time  to 
time  by  LAMCO  based  on  specific 
criteria,  including  a  sufficient  diversity 
and  breadth  of  investment  styles.  None 
of  the  Sub-Advisors  has  any  affiliation 
with  All-Star  Growth  or  LAMCO  other 
than  as  Sub-Advisor. 

3.  Applicants  received  an  order  that 
permits  All-Star  Growth  and  LAMCO  to 
change  or  add  Sub-Advisors,  or 
continue  the  services  of  a  Sub-Advisor 
following  an  assignment  of  its 
subadvisory  agreement,  and  delay 
shareholder  approval  of  the  new  sub- 
advisory  agreements  with  such  Sub- 
Advisors  until  All-Star  Growth's  next 
annual  meeting  of  shareholders  (the 
"Existing  Order').'  Applications 
reaffirm  all  of  the  representations  made 
in  the  original  application,  as  amended 
for  the  Existing  Oirder,  except  as 
described  below. 

4.  Among  other  things,  the  Existing 
Order  is  conditioned  upon  the 
requirement  that  the  new  subadvisory 
agreement  involved  will,  when  entered 
into,  affect  no  more  than  approximately 
one-third  of  All-Star  Growth's  assets.' 
Applicants  seek  to  amend  the  Existing 
Order  to  eliminate  such  restriction. 


'  Investment  Company  Act  Release  Nos.  20772 
(Dec.  IS.  1994)  (notice)  and  20824  (|an.  10.  1995) 
(order). 

'  Under  the  Existing  Order.  LAMCO  managed 
20%  of  All-Star  Growth's  assets,  subject  to  an 
increase  to  include  all  of  All-Star  Growth's  assets 
as  provided  in  an  Asset  Acquisition  and  Fund 
Management  Transition  Agreement,  dated  February 
9,  1994,  among  LAMCO,  Growth  Slock  Outlook., 
Inc.  CGSO").  and  GSOs  principal  stockholder. 
Pursuant  to  thai  Agreement  and  as  approved  by  All- 
Star  Growth's  shareholders  at  its  1995  annual 
meeting:  (a)  LAMCO  assumed  management  of  the 
remaining  approximately  80%  of  All-Star  Growth's 
assets:  (b)  the  fund's  name  was  changed  to  "Liberty 
All-Star  Growth  Fund.  Inc.:"  and  (c)  its  investment 
objective  was  changed  to  long-term  capital 
appreciation.  Accordingly,  since  November  6.  1995, 
the  exemptive  relief  granted  by  the  Existing  Order 
has  been  applicable  to  100%  of  All  Star  Growth's 
assets. 
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Ai^licant's  Legal  Analysis 

1.  Section  15(a)  of  the  Act  makes  it 
unlawful  for  any  person  to  act  as  an 
investment  adviser  to  a  registered 
investment  company  except  pursuant  to 
a  wrritten  contract,  whether  with  such 
registered  company  or  with  an 
investment  adviser  of  such  registered 
company,  which  has  been  approved  by 
the  majority  vote  of  the  outstanding 
voting  securities  of  such  registered 
company. 

2.  Applicants  state  that  All-Star 
Growth's  multi-manager  methodology  of 
portfolio  management  is  based  on  the 
premise  that  most  investment 
management  firms  consistently  employ 
a  distinctive  investment  style  that 
causes  them  to  emphasize  stocks  with 
particular  characteristics,  and  that, 
because  of  changing  investor 
preferences,  any  given  investment  style 
will  move  into  and  out  of  market  favor 
and  will  result  in  better  investment 
performance  under  certain  market 
conditions,  but  less  successful 
performance  under  other  conditions. 
All-Star  Growth's  multi-manager 
methodology,  by  allocating  its  portfolio 
among  several  Sub- Advisors  employing 
different  investment  styles,  seeks  to 
achieve  more  consistent  and  less 
volatile  {>erformance  over  the  long  term 
than  if  a  single  investment  style  was 
employed  throughout  the  entire  period. 
The  Sub-Advisors  recommended  by 
LAMCO  represent  a  blending  of 
diffierent  investment  styles,  which,  in  its 
opinion,  is  appropriate  to  All-Star 
Growth's  investment  objective,  and 
which  is  sufficiently  broad  so  that, 
insofar  as  All-Star  Growth's  investment 
objective  permits,  at  least  one  T>f  such 
styles  can  reasonably  be  expected  to  be 
in  market  favor  in  all  reasonably 
foreseeable  market  conditions. 

3.  LAMCO  believes  that  the 
investment  styles  of  certain  investment 
management  firms  may  result  in  more 
volatile  performance  than  those  of  other 
firms.  Accordingly,  it  believes  that  the 
objectives  of  reducing  volatility  and 
providing  a  blending  of  different 
investment  styles  appropriate  for  All- 
Star  Growth's  investment  objectives 
may  be  better  served  by  allocating  more 
than  an  equal  portion  of  All-Star 
Growth's  assets  to  a  Sub- Advisor  whose 
investment  style  is  expected  to  result  in 
less  volatile  performance  than  those  of 
the  other  Sub- Advisors,  and  allocating 
the  remaining  assets  among  the  other 
Sub-Advisors  (not  necessarily  on  an 
equal  basis).  The  relative  allocations 
among  the  Sub-Advisors,  once 
established,  would  be  maintained 
through  rebalancings  at  approximately 


the  same  levels  until  the  next  change  or 
addition  of  a  Sub- Advisor. 

4.  Applicants  submit  that,  except  for 
the  fact  that  any  order  granting  the 
requested  relief  will  not  contain  the 
Existing  Order's  requirement  that  the 
new  subadvisory  agreement  involved 
will,  when  entered  into,  affect  no  more 
than  approximately  one-third  of  All-Star 
Growth's  ctssets,  each  of  the  factors  that 
provided  the  basis  for  the  granting  of  the 
Existing  Order  would  continue  to  apply. 

5.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  necessary  or  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  the  requested  amendment  to  the 
exemption  from  section  15(a)  of  the  Act 
granted  by  the  Existing  Order  would  be 
consistent  with  the  standards  set  forth 
in  section  6(c)  of  the  Act  and  would  be 
in  the  best  interests  of  All-Star  Growth 
and  its  shareholders. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  new  sub-advisory  agreement 
will  be  submitted  for  ratification  and 
approval  to  the  vote  of  All-Star  Growth's 
shareholders  no  later  than  at  the 
regularly  scheduled  annual  meeting  of 
shareholders  of  All-Star  Growth  next 
following  the  effective  date  of  the  new 
sub-advisory  agreement,  and  its 
continuance  after  such  meeting  is 
conditioned  on  approval  by  a  majority 
vote  (as  defined  in  section  2(a)(42)  of 
the  Act)  of  such  shareholders. 

2.  All-Star  Growth  will  continue  to 
hold  annual  meetings  of  its 
shareholders,  whether  or  not  required  to 
do  so  by  the  rules  of  the  New  York 
Stock  Exchange,  Inc.  or  otherwise. 

3.  The  directors  of  All-Star  Growth,  in 
addition  to  approving  the  new  sub- 
advisory  agreement  in  accordance  with 
the  requirements  of  section  15(c)  of  the 
Act,  will  specifically  determine  that 
entering  into  the  new  sub-advisory 
agreement  in  advance  of  the  next  regular 
annual  meeting  of  the  shareholders  of 
All-Star  Growth,  and  without  prior 
shareholder  approval  is  in  furtherance 
of  All-Star  Growth's  multi-manager 
methodology,  and  is  in  the  best  interests 
of  All-Star  Growth  and  its  shareholders. 

4.  The  new  Sub-Advisor  will  have  no 
affiliation  with  All-Star  Growth  or 
LAMCO  other  than  as  Sub-Advisor,  and 
will  have  no  duties  or  responsibilities 
with  respect  to  All-Star  Growth  beyond 
the  investment  management  of  the 


portion  of  All-Star  Growth's  assets 
allocated  to  it  by  LAMCO  from  time  to 
time  and  related  record  keeping  and 
reporting. 

5.  The  new  sub-advisory  agreement 
will  provide  for  a  sub-advisory  fee  no 
higher  than  that  provided  in  All-Star 
Growth's  existing  sub-advisory 
agreements  and,  except  for  the 
provisions  relating  to  shareholder 
approval  referred  to  in  condition  1 
above,  will  be  on  substantially  the  same 
other  terms  and  conditions  as  such 
existing  agreements.  In  the  event  that 
the  new  sub-advisory  agreement 
provides  for  sub-advisory  fees  at  rates 
less  than  those  provided  in  the  existing 
sub-advisory  agreements,  the  difference 
will  be  passed  on  to  All-Star  Growth 
and  its  shareholders  through  a 
corresponding  voluntary  reduction  in 
the  fund  management  fees  payable  by 
All-Star  Growth  to  LAMCO. 

6.  The  appointment  of  the  new  or 
successor  Sub-Advisor  will  be 
announced  by  press  release  promptly 
following  the  directors'  action  referred 
to  in  condition  3  above,  and  a  notice  of 
the  new  sub-advisory  agreement, 
together  with  a  description  of  the  new 
or  successor  Sub-Advisor,  will  be 
included  in  All-Star  Growth's  next 
report  to  shareholders. 

7.  LAMCO  will  provide  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
All-Star  Grovvth's  assets,  subject  to  All- 
Star  Growth's  investment  objectives  and 
poHcies  and  any  directions  of  All-Star 
Growth's  directors.  In  particular, 
LAMCO  will:  (a)  provide  overall 
investment  programs  and  strategies  for 
All-Star  Growth's  assets;  (b)  recommend 
to  All-Star  Growth's  directors 
investment  management  firms  for 
appointment  or  replacement  as  Sub- 
Advisors  for  All-Star  Growth's  assets;  (c) 
allocate  and  reallocate  All-Star  Growth's 
assets  among  the  Sub-Advisors;  and  (d) 
monitor  and  evaluate  the  investment 
performance  of  the  Sub-Advisors, 
including  their  compliance  with  All- 
Star  Growth's  investment  objectives, 
poUcies,  and  restrictions. 

8.  In  the  case  of  a  new  sub-advisory 
agreement  with  an  existing  Sub-Advisor 
or  its  successor  following  an 
"assignment,"  as  defined  in  section 
2(a)(4)  of  the  Act  and  the  rules 
thereunder,  of  All-Star  Growth's  sub- 
advisory  agreement  with  that  Sub- 
Advisor,  LAMCO  or  the  Sub-Advisor  (or 
its  successor)  will  pay  the  incremental 
cost  of  including  the  proposal  to 
approve  or  disapprove  ratification  of  the 
new  sub-advisory  agreement  in  the 
proxy  material  for  the  next  annual 
meeting  of  All-Star  Growth's 
shareholders. 
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For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-3542  Filed  2-12-97;  8:45  am] 

BILUNG  CODE  8010-01-M 


[Release  No.  34-38255;  IntematiDnal  Series 
Release  No.  1049;  File  No.  SR-CBOE-86- 
60] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Listing  and 
Trading  of  Options  on  the  Salomon 
Brothers  BMI  World  Property  Index 

February  6. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  October 
7, 1996,  the  Chicago  Board  Options 
Exchange,  Incorporated  (•CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  ^  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fipom  interested  persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  list  and  trade 
cash-settled,  European-style  stock  index 
options  on  the  Salomon  Brothers  BMI 
World  Property  Index  ("World  Property 
Index"  or  "Index"),  a  broad-based,  float 
capitalization-weighted  index 
comprised  of  339  stocks*  from  eighteen 
countries. 5 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the  secretary', 
CBOE  and  at  the  Commission. 


'  15  U.S.C.  78s  (b)(1) 

■'17CFR240.19b-4. 

'On  December  18.  1996.  CBOE  submitted  an 
amendment  to  the  rule  change.  See  letter  from 
Eileen  Smith,  Director.  Product  Development. 
Research  Department.  CBOE  to  Marianne  H. 
Khawly,  Staff  Attorney.  Division  of  Market 
Regulation.  SEC.  dated  December  18.  1996. 

■•  A  list  of  the  securities  comprising  the  World 
Property  Index  was  submitted  by  the  Exchange  as 
Exhibit  B.  and  is  available  al  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

'The  following  countries  are  represented  in  the 
Index:  Australia:  Belgium:  Canada:  Denmark: 
France:  Germany:  Hong  Kong:  Ireland:  Japan: 
Malaysia:  the  Netherlands:  Norway:  Singapore: 
Spain:  Sweden:  Switzerland:  the  United  Kingdom: 
and  the  United  States. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  represented  it 
did  not  receive  any  comments  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CBOE  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  CBOE  to  list  and 
trade  cash-settled,  European-style  stock 
index  options  on  the  World  Property 
Index.  As  discussed  further  in  the 
Maintenance  paragraph,  the  World 
Property  Index  is  a  broad-based  float 
capitalization-weighted  index  (price 
times  available  shares  outstanding).  The 
Index  is  currently  composed  of  339 
high-capitalization  stoclcs  of  real  estate 
and  property  companies  from  18 
countries.  The  World  Property  Index  is 
a  subset  of  the  Salomon  Brothers  World 
Equity  Index  is  a  subset  of  the  Salomon 
Brothers  World  Equity  Index  which  is 
comprised  of  listed  equities  from  22 
countries. 

Index  Design.  The  World  Property 
Index  has  been  designed  to  measure  the 
performance  of  certain  high 
capitalization  real  estate  and  property 
stocks  from  various  countries.  The 
World  Property  Index  is  a  broad-based 
float  capitalization-weighted  index 
calculated  as  described  below.  The 
Exchange  represents  that  the  Index  is 
broad-based  for  three  reasons.  First, 
although  the  stocks  are  all  involved  in 
real  estate  and  property,  the  types  of 
real  estate  vary  widely.  The  Index  can 
be  divided  into  the  following  four 
industry  groups:  non-U.S.  diversified 
property  activities  group:  non-U.S. 
property  development  group:  non-U.S. 
property  investment/management 
group;  and  the  U.S.  group.^  Second,  the 
339  component  stocks  are  from  18 
countries,  therefore,  CBOE  asserts  that 


the  performance  of  the  various 
companies  is  not  as  closely  linked  as  it 
would  generally  be  in  a  narrow-based 
index.  On  July  31. 1996,  the  339  stocks 
ranged  in  capitalization  from  $75.5 
million  to  $12.4  billion.  The  largest 
stock  accounted  for  6.43%  of  the  total 
weighting  of  the  Index,  while  the 
smallest  accounted  for  0.04%.  The  top 
five  stocks  in  the  Index  accounted  for 
22.72  percent  of  the  weight  of  the 
Index.'  The  median  capitalization  of  the 
firms  in  the  Index  was  $247.3  million. 
And  third,  the  CBOE  believes  that  since 
each  of  the  components  from  foreign 
countries  are  traded  in  local  currencies 
and  then  translated  into  U.S.  dollars, 
there  is  an  added  component  of 
currency  conversion  which  must  be  - 
factored  into  the  movement  of  the 
individual  securities. 

Calculation.  The  Index  level  is 
calculated  once  per  day  by  Salomon 
Brothers  and  will  be  disseminated  by 
CBOE  prior  to  the  opening  the  next 
business  day  over  the  Options  Price 
Reporting  Authority  ( "OPRA")  or  the 
Consolidated  Tape  Association.  Closing 
prices  in  each  company's  domestic 
market  are  used  in  the  final  daily  Index 
calculations.^  WM/Reuters  Closing  Spot 
Rates  ("WM/Reuters  Rates"),  taken  at 
4:00  p.m.  London  time,  are  midmarket 
rates  (as  opposed  to  bid-side  quotations) 
based  on  Reuters  data  that  are  used  to 
calculate  the  U.S.  dollar  value  of  the 
Index.  WM/Reuters  Rates  are  calculated 
by  the  WM  Company  ("WM")  and 
appear  on  Reuters  beginning  on  page 
WMRA.9 

Shares  are  adjusted  for  corporate 
actions  on  their  ex-dates.  These  actions 
include  splits,  scrip  and  bonus  issues, 
and  preemptive  rights.  For  actions 
resulting  in  no  net  change  to  the 
capitalization  of  the  issue,  such  as  stock 
splits  and  stock  dividends,  the  Index 
divisor.  descrit>ed  below,  remains 
unchanged.  The  Index  divisor  is 
updated  at  each  quarter-end  for  changes 
in  share  capital  because  of  share 


"The  U.S.  group  consists  of  the  following  12 
industry  subgroups:  apartments:  healthcare 
facilities:  hotels:  manufactured  homes:  office/ 
industrial  buildings:  diversified  properties:  net/ 
lease  properties:  REOCs:  self-storage  facilities: 
factory  outlets:  regional  malls:  and  shopping 
centers. 


'The  top  five  slocks  were:  Sun  Hung  Kal 
Properties  Ltd.  from  Hong  Kong  (6.43  percent): 
Cheung  Kong  Holdings  Ltd.  from  Hong  Kong  (5.29 
percent):  Mitsubishi  Estate  Co.  from  Japan  (5.04 
percent):  Mitsui  Fudosan  Co.  from  Japan  (3.44 
percent):  and  New  World  Development  Company 
Ltd.  from  Hong  Kong  (2.52  percent). 

"Salomon  Brothers  currently  does  not  calculate 
intra-day  values  of  the  Index  during  the  L'.S.  trading 
day. 

'' WM  is  a  UK -based  company  that  specializes  in 
performance  measurement.  WM  is  a  neutral  force, 
not  related  to  any  trading  firm  or  broker-dealer. 
WM/Reuters  Rates  represent  an  effort  led  by  WM 
to  standardize  the  closing  spot  rates  used  in  the 
glotial  investment  community  for  fund  valuation, 
index  compilation,  and  performance  measurement. 
WM/Reuters  Rates  are  considered  to  be  an  industr>' 
standard  and  are  used  by  various  firms  in  index 
calculation. 
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issuance  or  buybacks.  This  update  may 
include  bond  and  warrant  conversions 
or  open  market  share  buybacks.  There  is 
no  replacement  of  de-listed  issues,  per 
se.  prior  to  annual  reconstitution. 
However,  large,  newly  formed 
companies,  spin-offs  from  Index 
constituents  and  privatizations  falling 
within  the  top  half  of  their  country's 
capitalization  range  enter  the  Index  at 
the  next  month-end,  following  their 
official  listing. 

If  a  company's  shares  are  no  longer 
available  because  of  a  cash  tender  offer 
or  bankruptcy,  that  company  will  be 
deleted  from  the  Index  without 
replacement.  The  deletion  will  occur  on 
the  last  trading  day  of  the  month  in 
which  the  event  takes  place.  If  the  issue 
stops  pricing,  it  will  be  maintained  in 
the  Index  at  the  final  offer  price  until  its 
removal,  if  a  company  is  acquired  by 
another  constituent  of  the  Index  through 
a  share  swap,  the  acquired  company 
will  be  deleted  from  the  Index  on  the 
swap  ex-date.  The  share  weight  of  the 
acquiring  company  will  increase  in 
accordance  with  the  terms  of  the  offer 
to  reflect  the  combined  capitalization  of 
both  companies. 

If  trading  in  a  stock  is  halted,  the  last 
bid  or  suspension  price  is  carried 
forward.  In  cases  of  a  prolonged 
suspension,  a  dealer  market  or  gray 
market  price  may  be  used.  A  gray 
market  is  a  market  available  through 
dealers  or  banks.  In  such  cases  of 
prolonged  suspension.  Salomon  would 
attempt  to  obtain  a  price  on  the  gray 
market  by  getting  a  quote  from  several 
dealers  other  than  Salomon. 

Maintenance.  The  World  Property 
Index  was  originally  created  using  all 
stocks  from  each  country  with  a  market 
value  of  at  least  $100  million.  Stocks  are 
retained  in  the  Index  if  they  maintain  a 
market  value  of  at  least  $75  million,  and 
new  stocks  are  added  if  they  meet  a 
$100  million  minimum  market  value  at 
the  annual  re-balance  date  on  the  last 
trading  day  in  May.  The  individual 
components  are  classified  into  sectors 
based  on  the  breakdown  of  sales 
provided  by  the  company  in  financial 
reports.  The  primary  selection  criteria 
for  adding  or  deleting  a  country  is  the 
size  of  its  equity  market,  the  freedom  of 
capital  movement  and  the  ability  to 
repatriate  dividends.  Additionally, 
reliable  price,  share,  dividend  and 
corporate  action  data  must  also  be 
readily  available. 

As  mentioned  above,  the  World 
Property  Index  is  float-capitalization 
weighted,  i.e.  the  component  issues  in 
the  Index  are  included  at  a  level  that 
accounts  for  the  price  of  a  share  times 
the  available  shares  outstanding.  To 
determine  the  appropriate  weight,  all 


issues  are  assigned  an  availability  factor. 
The  factor  is  a  percentage  measurement 
of  its  float  (available  capital).  There  are 
four  categories  of  shares  which  are 
excluded  in  determining  availability: 
corporate  cross-holdings;  private  control 
block  holdings  (encompassing  10%  or 
more  of  total  capital);  government 
holdings;  and  legally-restricted  shares. 

Availability  factors  are  updated  each 
year  at  the  same  time  as  the  annual 
reconstitution  of  the  Index  on  July  1  of 
each  year.  All  listed  equities  in  the 
constituent  markets  are  evaluated  by 
their  available  capital  based  on  their 
price  and  total  shares  outstanding  as  of 
the  last  business  day  in  May.  Changes 
to  the  constituent  list,  effective  July  1 
each  year,  are  preannounced  two  weeks 
prior  to  the  effective  date  and  are 
subject  to  change  due  to  any  major 
corporate  activity  occurring  during  the 
period  between  May  31  and  the  effective 
date  of  July  1. 

The  level  of  the  Index  reflects  the 
total  market  value  of  the  component 
stocks  relative  to  a  particular  base 
period.  The  World  Property  Index  base 
date  is  December  31,  1992,  when  the 
Index  value  was  set  to  100.00.  The 
Index  had  a  closing  value  of  188.92  on 
December  31, 1996.  The  daily 
calculation  of  the  World  Property  Index 
is  computed  by  dividing  the  total 
market  value  of  the  companies  in  the 
Index  by  the  Index  divisor.  The  divisor 
keeps  the  Index  comparable  over  time 
and  is  adjusted  periodically  to  maintain 
the  Index.  The  Index  divisor  is  adjusted 
for  all  extraordinary  dividends,  noncash 
corporate  distributions,  and  monies 
distributed  via  share  buybacks.  The 
Index  levels  are  price  levels  and, 
therefore,  do  not  account  for  ordinary 
dividends. 

Index  Option  Trading.  In  addition  to 
regular  Index  options,  the  CBOE  may 
provide  for  the  listing  of  long-term 
index  option  series  ("LEAPS"*")  and 
reduced-value  LEAPS*'  on  the  Index. 
For  reduced-value  LEAPS*,  the 
'  underlying  value  would  be  computed  at 
one-tenth  of  the  Index  level.  The  current 
and  closing  Index  value  of  any  such 
reduced-value  LEAP'^*'  will,  after  such 
initial  computation,  be  roimded  to  the 
nearest  one-hundredth. 

Strike  prices  will  be  set  to  bracket  the 
Index  in  2V2  point  increments  for  strikes 
below  200  and  5  point  increments  above 
200.  The  minimum  tick  size  for  series 
trading  below  $3  will  be  Vmth  and  for 
series  trading  above  $3  the  minimum 
tick  will  be  Vnth.  The  trading  hours  for 
options  on  the  Index  will  be  from  8:30 
a.m.  to  3:15  p.m.  Chicago  time. 

Exhibit  C  presents  proposed  contract 
specifications  for  World  Property  Index 
options. 


Exercise  and  Settlement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an  . 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  based  on  the  closing 
prices  of  the  component  securities  on 
the  business  day  prior  to  expiration.  If 
a  stock  fails  to  open  for  trading,  the  last 
available  price  on  the  stock  will  be  used 
in  the  calculation  of  the  Index,  as  is 
done  for  currently  listed  indices.  When 
the  last  trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  the 
CBOE  is  closed  on  the  Friday  before 
expiration),  the  last  trading  day  for 
expiring  options  will  be  Wednesday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  opening  01  regular  Thursday 
trading. 

Surveillance.  As  of  July  31. 1996.  the 
stocks  from  the  United  States 
represented  24.04%  of  the  weight  of  the- 
Index.  In  addition,  the  CBOE  currently 
has  information  sharing  agreements 
with  11  of  the  18  foreign  countries 
representing  63.77%  of  the  weight  of  the 
Index.io  In  addition,  the  Exchange 
represents  that  it  will  use  the  same 
surveillance  procedures  currently 
utilized  for  each  of  the  Exchange's  other 
index  options  to  monitor  trading  in 
Index  options  and  Index  LEAPS*'  on  the 
world  ft-operty  Index. 

Position  Limits.  The  CBOE  proposes 
to  establish  position  limits  for  options 
on  the  World  Property  hidex  at  50,000 
contracts  on  either  side  of  the  market, 
and  no  more  than  30,000  of  such 
contracts  may  be  in  the  series  in  the 
nearest  expiration  month.  These  limits 
are  roughly  equivalent,  in  dollar  terms, 
to  the  limits  appHcable  to  options  on 
other  indices. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXIV  will  be  applicable  to  World 
Property  Index  options. 

CdOE  has  also  Deen  informed  that 
OPRA  recently  has  added  an  additional 
outgoing  high  speed  line  from  the  OPRA 
processor  and  thus,  also  has  the 
capacity  to  support  the  new  series.** 


">  CBOE  represents  that  it  has  surveillance 
sharing  agreements  with  the  following  countries: 
Belgium:  Canada:  France:  Germany:  Hong  Kong: 
Ireland:  Japan:  Malaysia;  the  Netherlands:  Spain; 
and  the  United  Kingdom. 

' '  See  memo  from  Joe  Corrigan,  Executive 
Director,  OPRA  to  Eileen  Smith,  Director  of  Product 
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2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(5)  in  particular  in  that  it 
will  permit  trading  in  options  based  on 
the  World  Property  Index  pursuant  to 
rules  designed  to  prevent  h^udulent 
and  manipulative  acts  and  practices  and 
to  promote  just  and  equitable  principles 
of  trade,  and  thereby  will  provide 
investors  with  the  ability  to  invest  in 
options  based  on  an  additional  index. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Bnds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(B)  histitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  and  should  be  submitted 
by  March  6, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  97-3539  Filed  2-12-97;  8:45  am) 
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Seif-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange  Incorporated  Relating  to  a 
Waiver  of  All  Customer,  Firm  and 
Market  Maker  Transaction  Fees  for 
Transactions  in  FLEX  Equity  Options 
Until  April  29. 1997 

February  6. 1997. 

Pursuant  to  Section  19(b)(1)'  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  19b-4  thereunder,*  notice  is 
hereby  given  that  on  January  27,  1997, 
the  Pacific  Stock  Exchange  Incorporated 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC)  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  PSE.  The  Exchange 
filed  with  the  Commission  Amendment 
No.  1  to  the  proposed  rule  change  on 
January  28, 1997. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  extend  for  a 
three  month  period  its  waiver  of  all 


Research,  CBOE.  dated  June  26, 1996  (confomiing 
that  the  traffic  generated  is  within  OPRA's 
capacity). 


'M7  CFR  200.30-3(a)(12)  (1994). 

•  15  U.S.C  78s[b)(l). 

M7CFR240.19b-4. 

'The  Exchange  filed  Amendment  No.  1  to 
accurately  reflect  the  expiration  date  of  the  three 
month  extension  of  the  waiver.  See  Letter  from 
Michael  D.  Pierson,  Senior  Attorney.  Regulatory 
Policy,  PSE.  to  John  V.  Ayanian.  Attorney.  OfTice 
of  Market  Supervision.  Division  of  Market 
Regulation,  Commission,  dated  January  27. 1997 
("Amendment  No.  I"). 


customer,  firm  and  Market  Niaker 
transaction  fees  for  transactions  in  FLEX 
Equity  Options. 

II.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propos^f}  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  as  amended,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change,  as  amended.  The 
text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  PSE  has  prepared 
summaries,  set  forth  in  sections  A.  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  14, 1996,  the 
Commission  approved  an  Exchange 
proposal  for  the  listing  and  trading  of 
Flexible  Exchange  (FLEX)  Options  on 
equity  securities,  pursuant  to  Rule 
8.100.*  The  Exchange  commenced 
trading  of  FLEX  Equity  Options  on 
October  24, 1996.  On  October  31, 1996, 
the  Commission  approved  an  Exchange 
proposal  to  waive  for  three  months  ail 
customer,  firm  and  market  maker 
transaction  fees  for  transactions  in  FLEX 
Equity  Options.^  The  Exchange  is  now 
proposing  to  extend  this  waiver  for 
three  additional  months,  ending  on 
Wednesday,  April  29, 1997.^  The 
purpose  of  the  waiver  is  to  encourage  ^ 
customers,  firms  and  market  makers  to 
execute  transactions  in  FLEX  Equity 
Options  on  the  Exchange  and  respond  to 
competitive  actions  in  the  industry. 

2.  Statutory  Basis 

The  propK>sal  is  consistent  with 
Section  6(b)(5)  ^  of  the  Act  because  it  is 
designed  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 


*  See  Securities  Exchange  Act  Release  No.  36*41 
(February  14. 1996).  61  FR  6666  (February  21. 
1996). 

*  See  Securities  Exchange  Act  Release  No.  37901 
(October  31. 1996).  61  FR  S7S08  (November  6. 
1996). 

"  See  Amendment  No.  1,  supra  note  3. 
'  15  U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  cha^e,  as  amended,  were  neither 
sohcited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  establishes  or  changes  a  due, 
fee,  or  other  charge  imposed  by  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  section 
19(b)(3)(A)  8  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  SoUctation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change,  as  amended,  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  §  552, 
will  be  available  for  insf>ection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-97-03 
and  should  be  submitted  by  March  6, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-3538  Filed  2-12-97;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  to  the  Proposed 
Rule  Change  by  the  Pacific  Stock 
Exchange,  Inc.,  Relating  to  Late  SIPC 
Reports 

February  7, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder ,2 
notice  is  hereby  given  that  on  January 
28, 1997,  the  Pacific  Stock  Exchange. 
Inc.  ("PSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  PSE.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  hom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend 
paragraph  (b)(2)  of  PSE  Rule  2.12, 
"Financial  Reports,"  and  paragraph 
(k)(2)  of  PSE  Rule  10.13,  "Minor  Rule 
Plan,"  to  replace  references  to  "Form 
SIPC-6"  and  "Form  SIPC-7"  with 
general  references  to  "Securities 
Investor  Protection  Corporation 
("SIPC")  forms  and  assessments"  or 
"such  forms  and  assessments  as  are 
required  pursuant  to  the  Securities 
Investor  Protection  Act  of  1970 
("SIPA")." 

The  text  of  the  proposed  rule  change 
is  available  at  the  office  of  the  Secretary, 
PSE,  and  at  the  Commission. 

II.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 


"15  U.S.C.  78.s(b)(3)(A). 
"17CFRl9b-»(e). 
'"17CFR  200.30- 3(a)(12). 


'  15  U.S.C.  §78s(b)(l). 

■'I7CFR240.19b-4. 

'On  February  4.  1997.  the  PSE  submitted  a 
technical  amendment  that  (1)  designates  the 
provisos  in  PSE  Rule  2.12(b)  as  (A)  and  (B);  and  (2) 
replaces  references  in  PSE  Rules  I0.13(j)(2)  and 
10.13(k)(iii)(2)  to  PSE  Rule  2.12(a)  with  references 
to  PSE  Rule  2.12(b).  See  Letter  form  Michael  D. 
Pierson.  Senior  Attorney.  Regulatory  Policy.  PSE.  to 
Yvonne  Fraticelli.  OMS.  Division  of  Market 
Regulation.  Commission,  dated  February  3,  1997 
("Amendment  No.  1"). 


concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  (A),  (B),  and  (C)  below, 
of  the  most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization  "s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

Currently,  PSE  Rule  2.12(b)(2) 
requires  members  to  file  with  the 
Exchange  a  Form  SIPC-6  or  Form  SIPC- 
7  pursuant  to  SIPA."  PSE  Rule  2.12(b)(2) 
provides  a  late  filing  charge  for 
members  who  fail  to  file  such 
documents  in  a  timely  manner.^  In 
addition,  PSE  Rule  2.12(b)(2)  provides 
that  a  member  who  files  its  Form  SIPC- 
6  or  Form  SIPC-7  within  five  business 
days  of  receipt  of  SIPC's  final  late  notice 
is  subject  to  a  fine  pursuant  to  PSE  Rule 
10.13,^  and  that  a  member  who  fails  to 
file  its  Form  SIPC-6  or  Form  SIPC-7 
within  five  business  days  after  its 
receipt  of  SIPC's  final  late  notice  is 
subject  to  formal  disciplinary  action 
pursuant  to  PSE  Rule  10.4,  "Hearing."  ' 

The  Exchange  purposes  to  amencfPSE 
Rules  2.12(b)(2)  and  10.13  (j)  and  (k)  to 
replace  references  to  "Form  SIPC-6" 
and  "Form  SIPC-7"  with  general 
references  to  "SIPC  form  and 
assessment"  and  "such  forms  and 
assessments  as  are  required"  pursuant 
to  SIPA.  The  Exchange  is  taking  this 
action  because  SIPC  recently  has 
replaced  Forms  SIPC-6  and  SIPC-7 
with  Form  SIPC-4.  The  Exchange 
believes  that  the  use  of  a  general 
reference  to  SIPC  filings,  rather  than 
references  to  specific  SIPC  forms,  will 
obviate  the  need  for  additional  rule 


'■  See  Securities  Exchange  Act  Release  Nos.  33347 
(December  15.  1993).  58  FR  67888  (December  22, 
1993)  (order  approving  File  No.  SR-PSE-93-21) 
(adopting  charges  for  late  filing  of  SIPC-6  and 
SIPC-7  reports):  and  32510  (June  24. 1993).  58  FR 
335491  duly  1. 1993)  (order  approving  File  No.  SR- 
PSE-92-15J  (approving  amendment  to  the 
Exchange's  Minor  Rule  Plan  relating  to  late  SIPC 
reports). 

■>  Under  PSE  Rule  2.12(b)(2),  the  charge  for  late 
filings  are  as  fallows:  (1)  S200.00  for  reports  that  are 
1  to  30  days  late:  (2)  S400.00  for  reports  that  are 
31  to  60  days  late:  and  (3)  S800.00  for  reports  that 
are  61  to  90  days  late. 

"The  fines  under  PSE  Rule  10.13  are:  (1) 
$1,200.00  for  a  first  violation:  (2)  $1,800.00  for  a 
second  violation:  and  (3)  S2.400.00  for  a  third 
violation. 

Mn  addition.  PSE  Rule  10.13(j)(2)  provides  that 
the  failure  to  file  a  Form  SlPC-6  or  Form  SlPC-7 
within  five  days  after  the  receipt  of  SIPC's  final 
notice  will  result  in  a  formal  disciplinary  action. 
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changes  in  the  event  that  SIPC  again 
changes  its  fonn.  The  Exchange  also  is 
adding  a  reference  to  SIPC 
"assessments"  in  order  to  clarify  the 
subject  rules,  consistent  with  the  PSE's 
long-standing  interpretation  that  a  SIPC 
filing  with  the  Exchange  is  complete 
only  if  it  includes  an  assessment. 

(b)  Basis 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  with  Sections  6(b)(5)  and 
6(b)(6),  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  ensure  that 
members  will  be  appropriately 
disciplined  for  violations  of  Exchange 
rules. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  or 
received. 

m.  Date  of  EflfectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change  and 
Amendment  No.  1  to  the  rule  change 
constitute  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  PSE  rule,  the 
proposal  and  Amendment  No.  1  to  the 
proposal  have  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 


amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-PSE-97-04 
and  should  be  submitted  by  March  6, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
[FR  Doc.  97-3623  Filed  2-12-97;  8:45  am) 
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[Release  No.  34-38253;  File  No.  SR-PSE- 
97-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  the  Limitation 
of  Liability  in  Connection  With  Indexes 
on  Which  Options  Are  Listed  or  Traded 
on  the  Exchange 

February  6. 1997. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
January  13. 1997.  the  Pacific  Stock 
Exchange  Incorporated  ("PSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  modify 
PSE  Rule  7.13,  which  relates  to  the 
limitation  of  liabiUty  of  the  PSE  in 
connection  with  indexes  on  which 
options  are  listed  or  traded  on  the 
Exchange.  The  text  of  the  proposed  rule 


»17CFR200.30-3(a)(12). 
M5U.S.C.  78s(bHl). 


change  is  available  at  the  Exchange  and 
at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PSE  Rule  7.13  currently  provides  that 
the  Exchange  shall  have  no  liability  for 
damages,  claims,  losses  or  expenses 
caused  by  any  errors,  omissions  or 
delays  in  calculating  or  disseminating 
the  index  value.  The  Exchange  now 
proposes  to  expand  this  provision  in 
several  respects.  First,  the  Exchange 
proposes  to  adopt  new  subsection  (a), 
which  will  provide  that  neither  the 
Exchange,  any  affiliate,  nor  any  Index 
Licensor  or  Administrator  shall  have 
any  liability  for  any  loss,  damages, 
claim,  or  expense  arising  from  or 
occasioned  by  any  inaccuracy,  error,  or 
delay  in,  or  omission  of  or  from,  (i)  any 
index  and  basket  information  or  (ii)  the 
collection,  calculation,  compilation, 
maintenance,  reporting  or  dissemination 
of  any  index  or  any  index  and  basket 
information,  resulting  either  from  any 
negligent  act  or  omission  by  the 
Exchange,  any  affiliate  or  any  Index 
Licensor  or  Administrator  or  from  any 
act.  condition  or  cause  beyond  the 
reasonable  control  of  the  Exchange,  any 
affiliate  or  any  Index  Licensor  or 
Administrator,  including,  but  not 
limited  to,  flood,  extraordinary  weather 
conditions;  earthquake  or  other  act  of 
God,  fire,  war.  insurrection,  riot,  labor 
dispute,  accident,  action  of  government, 
communications  or  power  failure,  or 
equipment  or  software  malfunction. 

The  Exchange  also  proposes  to  adopt 
new  subsection  (b),  which  states  that 
neither  the  Exchange,  any  affiliate,  nor 
any  Index  Licensor  or  Administrator 
makes  any  express  or  implied  warranty 
as  to  results  that  any  person  or  party 
may  obtain  from  using  (i)  any  basket,  (ii) 
the  index  that  is  the  basis  for 
determining  a  basket's  component 
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stocks,  or  (iii)  any  index  and  basket 
information,  for  trading  or  any  other 
purpose.  It  hirther  states  that  the 
Exchange,  its  afRliates,  Index  Licensors, 
and  Administrators  make  no  express  or 
impHed  warranties  and  disclaim  all 
warranties  of  merchantability  or  htness 
for  a  particular  purpose  or  use,  with 
respect  to  any  such  basket,  index,  or 
information. 

The  Exchange  also  proposes  to  adopt 
new  Commentary  .01  to  PSE  Rule  7.13. 
This  Commentary  would  provide  that, 
for  the  purposes  of  PSE  Rule  7.13, 
"Index  Licensor  or  (and)  Administrator" 
includes  any  person  who:  (a)  licenses  to 
the  Exchange  the  right  to  use  (i)  an 
index  that  is  the  basis  for  determining 
the  inclusion  and  relative  representation 
of  a  basket's  component  stocks  or  (ii) 
any  trademark  or  service  mark 
associated  with  such  an  index;  (b) 
collects,  calculates,  compiles,  reports 
and/or  maintains  such  an  index,  or 
index  and  basket  information  relating  to 
such  an  index:  (c)  provides  facilities  for 
the  dissemination  of  index  and  basket 
information:  and/or  (d)  is  responsible 
for  any  of  the  activities  described  above. 
In  addition,  the  Exchange  proposes  to 
adopt  new  Commentary  .02  to  PSE  Rule 
7.13,  which  would  provide  that,  for  the 
purposes  of  PSE  Rule  7.13,  "index  and 
basket  information"  includes  (a) 
information  relating  to  the  inclusion 
and  relative  representation  of  stocks  in  . 
an  index  from  which  a  basket  is  derived, 
such  an  index's  values,  a  basket's 
component  stocks,  the  weighted 
summation  of  the  bids  or  offers  of  a 
basket's  component  stocks,  and  basket 
and  component  stock  last  sale  and 
quotation  information  and  (b)  other 
information  relating  to  a  basket  or  its 
index. 

The  purpose  of  the  rule  change 
proposal  is  to  clarify  existing  PSE  Rule 
7.13  and  to  expand  it  with  regard  to 
potential  Exchange  liability  and  with 
regard  to  Index  Licensors  and 
Administrators.  The  Exchange  notes 
that  the  text  of  proposed  PSE  Rule  7,13 
and  Commentaries  .01  and  .02  is 
substantially  similar  to  New  York  Stock 
Exchange  Rule  813. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  2  of  the  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  is  designed  to 
facilitate  transactions  in  securities  and 
to  promote  just  and  equitable  principles 
of  trade. 


MSU.S.C.  78f(b). 
M5U.S.C78f(bK5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  DC.  10549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-97-01 
and  should  be  submitted  by  March  6, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


« 17  CFR  200.30-3(a)(12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-3624  Filed  2-12-97;  8:45  ami 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  WTO/D-11] 

WTO  Dispute  Settlement  Proceeding 
Regarding  Patent  Protection  in  India 
for  Pharmaceuticais  and  Agricultural 
Chemicals 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)),  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  United  States  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Establishing  the  World  Trade 
Organization  (WTO), "to  examine  India's 
failure  to  make  patent  protection 
available  for  inventions  as  specified  in 
Article  27  of  the  Agreement  on  Trade- 
Related  Aspects  of  Intellectual  Property 
Rights  (TRIPS),  or  provide  systems  that 
conform  to  obligations  of  the  TRIPS 
Agreement  regarding  the  acceptance  of 
applications  and  the  grant  of  exclusive 
marketing  rights.  More  specifically,  the 
United  States  has  requested  the 
establishment  of  a  panel  to  determine 
whether  India's  legal  regime  is 
inconsistent  with  the  obligations  of  the 
TRIPS  Agreement,  including  but  not 
necessarily  limited  to  Articles  27,  65 
and  70.  USTR  also  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  the  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  course-of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or' 
before  March  3, 1997,  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Ileana  Falticeni,  Office  of 
Monitoring  and  Enforcement,  Room 
501,  Attn:  India  Mailbox  Dispute,  Office 
of  the  U.S.  Trade  Representative,  600 
17th  Street,  N.W.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Robertson,  Associate  General 
Counsel,  Office  of  the  General  Counsel, 
Office  of  the  U.S  Trade  Representative, 
600  17th  Street,  N.W.  Washington,  DC 
20508  (202) 395-6800. 
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SUPPLEMENTARY  INFORMATION:  On 

November  10, 1996,  the  United  States 
requested  establishment  of  a  WTO 
dispute  settlement  panel  to  examine 
whether  India's  legal  regime  is 
inconsistent  with  the  obligations  of  the 
TRIPS  Agreement.  The  WTO  dispute 
Settlement  Body  (DSB)  considered  the 
U.S.  request  at  its  meeting  on  November 
20, 1996,  at  which  time  a  panel  was 
established.  Very  recently,  three 
panelists  were  chosen  to  hear  the 
dispute:  Professor  Thomas  Cottier  of  the 
University  of  Berne  in  Switzerland,  Mr. 
Yanyong  Phuangrach  of  the  Ministry  of 
Commerce  in  Thailand,  and  Mr.  Doug 
Chester  of  the  Ministry  of  Foreign 
Affairs  and  Trade  in  Australia.  The  first 
meeting  of  panelists  is  scheduled  to  take 
place  on  February  19, 1997.  Under 
normal  circumstances,  the  panel  would 
be  expected  to  issue  a  report  detailing 
its  findings  and  recommendations 
within  six  to  nine  months  after  it  is 
established. 

Major  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  Complaint 

The  TRIPS  Agreement  requires  all 
WTO  Members  to  grant  patents  for  the 
subject  matter  specified  in  Article  27  of 
the  Agreement.  Article  70.8  of  the 
TRIPS  Agreement  provides  that  where  a 
Member  takes  advantage  of  the 
transitional  provisions  under  the 
Agreement  and  does  not  make  product 
patent  protection  available  for 
pharmaceutical  and  agricultural 
chemical  inventions  as  of  the  date  of 
entry  into  force  of  the  WTO  Agreement 
(i.e.,  January  1, 1995),  that  Member  must 
implement  measures  to  permit 
Members'  nationals  to  file  patent 
applications  drawn  to  such  inventions 
on  or  after  that  January  1. 1995.  When 
the  Member  fully  implements  the 
product  patent  provisions  of  TRIPS 
Agreement  Article  27,  these 
applications  must  be  examined 
according  to  the  criteria  for  patentability 
set  forth  in  the  Agreement,  based  on  the 
earliest  effective  filing  date  claimed  for 
the  application.  Patents  granted  on  these 
apphcations  must  enjoy  the  term  and 
rights  mandated  by  the  TRIPS 
Agreement. 

The  TRIPS  Agreement  further  requires 
Members  subject  to  the  obligations  of 
Article  70.8  to  provide  exclusive 
marketing  rights  to  those  persons  who 
have  filed  an  application  under  the 
interim  filing  procedures,  provided  that 
the  product  covered  by  the  invention 
has  been  granted  marketing  approval  in 
the  Member  providing  this  transitional 
protection  and  another  Member,  and  a 
patent  has  been  granted  on  the 
invention  in  another  Member. 


The  legal  regime  in  India  currently 
does  not  make  patent  protection 
available  for  inventions  as  specified  in 
Article  27  of  the  TRIPS  Agreement,  or 
provide  systems  that  conform  to 
obligations  of  the  TRIPS  Agreement 
regarding  the  acceptance  of  applications 
and  the  grant  of  exclusive  marketing 
rights.  As  a  resuh,  India's  legal  regime 
appears  to  be  inconsistent  with  the 
obligations  of  the  TRIPS  Agreement, 
including  but  not  necessarily  limited  to 
Articles  27,  65  and  70. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  be  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  information  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

A  person  requesting  that  information 
or  advice  contained  in  a  comment 
submitted  by  that  person,  other  than 
business  confidential  information,  be 
treated  as  confidential  in  accordance 
with  section  135(g)(2)  of  the  Trade  Act 
of  1974  (19  U.S.C.  2155)— 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

[3]  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA.  USTR  will  maintain  a  file  on 
this  dispute  settlement  proceeding, 
accessible  to  the  public,  in  the  USTR 
Reading  Room:  Room  101,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  N.W.,  Washington,  DC 
20508.  The  public  file  will  include  a 
listing  of  any  comments  received  by 
USTR  from  the  public  with  respect  to 
the  proceeding;  the  U.S.  submissions  to 
the  panel  in  the  procefeding;  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  the  other  participants  in 
the  dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/D-11,  "U.S.- 
India: Mailbox"),  may  be  made  by 


calling  Brenda  Webb,  (202)  395-6186. 

The  USTR  Reading  Room  is  open  to  the 

public  from  9:30  a.m.  to  12  noon  and  1 

p.m.  to  4  p.m.,  Monday  through  Friday. 

A.  Jaiw  Bradley, 

Assistant  U.S.  Trade  Representative  for 

Monitoring  and  Enforcement. 

(FR  Doc.  97-3546  Filed  2-12-97;  8:45  am) 

BIUJNG  COOC  S1«0-01-M 


[Docket  No.  WTG/D-IS] 

WTO  Dispute  Settlement  Proceeding: 
Practices  of  the  Government  of  Turkey 
Regarding  the  Imposition  of  a 
Discriminatory  Tax  on  Box  Office 
Revenues 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice;  request  for  comments. 

SUpHARY:  Pursuant  to  section  127(b)(1) 
of  the  Uruguay  Round  Agreements  Act 
(URAA)  (19  U.S.C.  3537(b)(1)).  the 
Office  of  the  United  States  Trade 
Representative  (USTR)  is  providing 
notice  that  the  United  States  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  Agreement 
Establishing  the  World  Trade 
Organization  (WTO),  to  examine 
whether  Turkey's  imposition  of  a  tax  on 
box  office  revenues  from  the  showing  of 
foreign  films,  but  not  on  the  revenues 
from  the  showing  of  domestic  films,  is 
inconsistent  with  Turkey's  obligations 
under  Article  III  of  the  General 
Agreement  on  Tariffs  and  Trade  1994 
(GATT  1994).  USTR  also  invites  written 
comments  from  the  public  concerning 
the  issues  raised  in  the  dispute. 
DATES:  Although  USTR  will  accept  any 
comments  received  during  the  Course  of 
the  dispute  settlement  proceedings, 
comments  should  be  submitted  on  or 
before  March  3, 1997.  to  be  assured  of 
timely  consideration  by  USTR  in 
preparing  its  first  written  submission  to 
the  panel. 

ADDRESSES:  Comments  may  be 
submitted  to  Ileana  Falticeni,  Office  of 
Monitoring  and  Enforcement,  Room 
501,  Attn:  Turlcey  Film  Tax  Dispute, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street,  N.W.,  Washington,  DC 
20508. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Robertson,  Associate  General 
Counsel.  Office  of  the  General  Counsel, 
Office  of  the  U.S.  Trade  Representative. 
600  17th  Street.  N.W.  Washington.  DC 
20508,  (202)  395-6800. 
SUPPLEMENTARY  INFORMATION:  Turkey's 
Law  on  Municipal  Revenues  (Law  No. 
2464)  imposes  a  25%  municipality  tax 
on  box  office  revenues  generated  from 
the  showing  of  foreign  films,  but  not  the 
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revenue  generated  from  the  showing  of 
domestic  films.  Current  information  is 
that  the  revenues  are  allocated  to 
municipal  coffers  for  general  use.  On 
January  9, 1997,  the  United  States 
formally  requested  establishment  of  a 
WTO  dispute  settlement  panel  to 
examine  whether  Turkey's  imposition  of 
the  Municipality  Tax  is  inconsistent 
with  the  obligations  of  the  GATT  1994. 
The  WTO  Dispute  Settlement  Body 
(DSB)  considered  the  U.S.  request  at  its 
meeting  on  January  22, 1997.  Under  the 
WTO  Understanding  on  Rules  and 
Procedures  Governing  the  Settlement  of 
Disputes,  the  DSB  must  establish  a 
panel  at  the  next  DSB  meeting  whether 
this  request  is  on  the  agenda,  unless  the 
DSB  determines  by  consensus 
otherwise.  Under  normal  circumstances, 
the  panel  would  be  expected  to  issue  a 
report  detailing  its  findings  and 
recommendations  within  six  to  nine 
months  after  it  is  established. 

Major  Issues  Raised  by  the  United 
States  and  Legal  Basis  of  Complaint 

Article  III  of  the  GATT  1994  provides, 
among  other  things,  that  the  products  of 
the  territory  of  one  WTO  member 
imported  into  the  territory  of  another 
WTO  member  shall  not  be  subject  to 
internal  taxes  or  other  changes  of  any 
kind  in  excess  of  those  applied,  directly 
or  indirectly,  to  like  domestic  products. 
WTO  members  are  also  prohibited  from 
applying  internal  taxes  or  internal 
charges  to  imported  or  domestic 
products  so  as  to  afford  protection  to 
domestic  production.  Turkey's 
imposition  of  a  tax  on  box  office 
revenues  that  is  applied  only  to 
revenues  generated  by  foreign  films,  and 
not  to  revenues  generated  by  domestic 
films,  would  appear  to  be  inconsistent 
with  the  obligations  set  forth  in  Article 
m  of  the  GATT  1994. 

Public  Comment:  Requirements  for 
Submissions 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  raised  in  the  dispute. 
Comments  must  l>e  in  English  and 
provided  in  fifteen  copies.  A  person 
requesting  that  informatjon  contained  in 
a  comment  submitted  by  that  person  be 
treated  as  confidential  business 
information  must  certify  that  such 
information  is  business  confidential  and 
would  not  customarily  be  released  to 
the  public  by  the  commenter. 
Confidential  business  information  must 
be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  a  contrasting  color 
ink  at  the  top  of  each  page  of  each  copy. 

A  person  requesting  that  information 
or  advice  contained  in  a  comment 
submitted  by  that  person,  other  than 


business  confidential  information,  be 
treated  as  confidential  in  accordance 
with  section  135(g)(2)  of  the  Trade  Act 
ofl974(19U.S.C.  2155)— 

(1)  Must  so  designate  that  information 
or  advice; 

(2)  Must  clearly  mark  the  material  as 
"SUBMITTED  IN  CONFIDENCE"  in  a 
contrasting  color  ink  at  the  top  of  each 
page  of  each  copy;  and 

(3)  Is  encouraged  to  provide  a  non- 
confidential summary  of  the 
information  or  advice. 

Pursuant  to  section  127(e)  of  the 
URAA,  USTR  will  maintain  a  file  on 
this  dispute  settlement  proceeding, 
accessible  to  the  public,  in  the  USTR 
Reading  Room:  Room  101,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street,  N.W.,  Washington  DC 
20508.  The  public  file  will  include  a 
listing  of  any  comments  received  by 
USTR  from  the  public  with  respect  to 
the  proceeding;  the  U.S.  submissions  to 
the  panel  in  the  proceeding:  the 
submissions,  or  non-confidential 
summaries  of  submissions,  to  the  panel 
received  from  other  participants  in  the 
dispute,  as  well  as  the  report  of  the 
dispute  settlement  panel  and,  if 
applicable,  the  report  of  the  Appellate 
Body.  An  appointment  to  review  the 
public  file  (Docket  WTO/D-15,  "U.S.- 
Turkey: Film  Tax"),  may  be  made  by 
calling  Brenda  Webb,  (202)  395-6186. 
The  USTR  Reading  Room  is  open  to  the 
public  from  9:30  a.m.  to  12  noon  and  1 
p.m.  to  4  p.m.,  Monday  through  Friday. 
A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 
jFR  Doc.  97-3545  Filed  2-12-97;  8:45  am] 

BILUNG  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 


Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements,  Agency  information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  extension  of  currently 
approved  collections.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 


published  on  October  28, 1996  [FR  61, 
page  55684). 

DATES:  Comments  must  be  submitted  on 
or  before  March  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Hathaway,  (202)  366-0187  and 
refer  to  the  OMB  Control  Number. 

SUPPLEMENTARY  INFORMATION: 

Federal  Transit  Administration  (FTA) 

1.  T/f/e;  49  U.S.C.  5312(a). 

Type  of  Request:  Extension  to  a 
currently  approved  information 
collection. 

OMB  Control  Number:  2132-0546. 

Form(s):  N/A. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  Government  State,  local 
government,  transit  and  planning. 

Abstract:  49  U.S.C.  5312(a)  authorizes 
the  Secretary  of  Transportation  to  make 
grants  or  contracts  for  research, 
development,  and  demonstration 
projects  that  will  reduce  urban 
transportation  needs,  improve  mass 
transportation  service,  or  help 
transportation  service  meet  the  total 
urban  transportation  needs  at  a 
minimum  cost.  In  carrying  out  the 
provisions  of  this  section,  the  Secretary 
is  also  authorized  to  request  and  receive 
appropriate  information  from  any 
source. 

The  information  collected  is 
submitted  as  part  of  the  application  for 
grants  and  cooperative  agreements  and 
is  used  to  determine  eligibility  of 
applicants.  Collection  of  this 
information  also  provides 
documentation  that  the  applicants  and 
recipients  are  meeting  program 
objectives  and  are  complying  with  FTA 
Circular  6100.1B  and  other  Federal 
requirements. 

Estimated  Annual  Burden:  The 
estimated  annual  burden  is  20,840 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  FTA 
Desk  Officer. 

Comments  are  IrWited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued  in  Washington,  DC,  on  February  6, 
1997. 

Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  97-3573  Filed  2-12-97;  8:45  am) 
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Reports,  Forms  and  Recordkeeping 
Requirements,  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  extension  of  currently 
approved  collections.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
pubhshed  on  October  8. 1996  |FR  61, 
page  52837). 

DATES:  Comments  must  be  submitted  on 
or  before  March  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Verchinski,  (202)  366-1626  or  Mr. 
Sheldon  Edner  (202)  366-4066  and  refer 
to  the  0MB  Control  Number. 

SUPPLEMENTARY  INFORMATION: 

Federal  Transit  Administration  (FT A) 

1.  Title:  Metropolitan  Planning  and 
Statewide  Planning. 

Type  of  Request:  Extension  to  a 
currently  approved  information 
collection. 

0MB  Control  Number:  2132-0529. 

Fonn(s):  N/A. 

Affected  Public:  State  Departments  of 
Transportation  (DOTs)  and  Metropolitan 
Planning  Oivanizations  (MPOs). 

Abstract:  The  FTA  and  FHWA  jointly 
carry  out  the  Federal  mandate  to 
improve  urban  and  rural  transportation. 
49  U.S.C.  5303  and  23  U.S.C.  134  and 
135  require  metropolitan  planning 
organizations  (MFNOs)  and  States  to 
develop  transportation  plans  and 
programs.  The  information  collection 
activities  involved  in  developing  the 
Unified  Planning  Work  Program 
(UPWP),  the  Metropolitan 
Transportation  Plan,  the  Statewide 
Transportation  Plan,  the  Transportation 
Improvement  Program  (TIP),  and  the 
Statewide  Transportation  Improvement 
Program  (STIP)  are  necessary  to  identify 
and  evaluate  the  transportation  issues 
and  needs  in  each  urbanized  area  and 
throughout  every  State.  These  products 


of  the  transportation  planning  process 
are  essential  elements  in  the  reasonable 
planning  and  programming  of  federally- 
funded  transportation  investments. 

In  addition  to  serving  as  a 
management  tool  for  MPOs  and  State 
DOTs,  the  UPWP  is  used  by  both  FTA 
and  FHWA  to  monitor  the 
transportation  planning  activities  of 
those  agencies.  It  is  also  needed  to 
develop  policy  on  using  funds,  monitor 
State  and  local  compliance  with 
national  technical  emphasis  areas, 
respond  to  congressional  inquiries, 
prepare  congressional  testimony,  and 
ensure  efficiency  in  the  use  and 
expenditure  of  Federal  funds  by 
determining  that  planning  proposals  are 
both  reasonable  and  cost-effective.  49 
U.S.C.  5304  and  23  U.S.C.  134(h) 
require  the  development  of  TIPs  for 
urbanized  areas;  STIPS  are  mandated  by 
23  U.S.C.  135(0.  After  approval  by  the 
Governor  and  MPO,  metropolitan  TIPs 
in  attainment  areas  are  to  be 
incorporated  directly  into  the  STIP.  For 
nonattainment  areas,  FTA/FHWA  must 
make  a  conformity  Bnding  on  the  TIPs 
before  including  diem  into  the  STIP. 
The  complete  STIP  is  then  jointly 
reviewed  and  approved  or  disapproved 
by  FTA  and  FHWA.  These  conformity 
findings  and  approval  actions  constitute 
the  determination  that  States  are 
complying  with  the  requirements  of  23 
U.S.C.  135  and  49  U.S.C.  Section  5303 
as  a  condition  of  eligibility  for  Federal- 
aid  funding.  Without  these  documents, 
approvals  and  findings,  capital  and/or 
operating  assistance,  cannot  be 
provided. 

Estimated  Annual  Burden:  The 
estimated  annual  burden  is  241,850 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW, 
Washington,  DC  20503,  Attention  OST 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utiUty;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC.  on  February  6, 
1997. 

Phillip  A.  Leach. 

Clearance  Officer.  United  States  Department 
of  Transportation . 

IFR  Doc  97-3574  Filed  2-12-97;  8:45  am) 
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Reports,  Forms  and  Recordlceeping 
Requirements,  Agency  Information 
Colioction  Activi^  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  (DOT). 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Requests 
(ICRs)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICRs  describes  the  nature 
of  the  information  collection  and  their 
expected  burden.  On  October  22, 1996, 
[61  Vol.  Page  54832)  a  notice  was 
published  in  the  Federal  Register  to 
request  comments  on  the  paperwork 
burden  associated  %vith  the  following 
collections  of  information. 
DATES:  Comments  must  be  submitted  on 
or  before  March  17. 1997. 
ADDRESSES:  Written  comments  on  the 
FAA  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10202, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Street,  ABC-100;  Federal 
Aviation  Administration;  800 
Independence  Avenue,  SW.; 
Washington,  DC  20591;  Telephone 
number  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Repair  Station  Certification, 
FAR  145. 

OMB  Control  Number:  2120-0010. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  AppUcants'  for  repair 
station  certificates. 

Form(s):  FAA  Form  8318-3. 

Abstract:  The  information  collected 
on  FAA  Form  8310-3,  Application  for 
Repair  Station  Certificate  and/or  Rating, 
is  required  ftt)m  applicants  who  wish* 
repair  station  certification.  14  CFR  Part 
145  prescribes  the  requirements  for 
issuing  repair  station  certificates  and 
associated  ratings  to  maintenance  and 
alteration  facilities.  The  collection  of 
this  information  is  necessary  for  the 
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issuance,  renewal,  or  amendment  of 
applicants'  repair  station  certificates, 
and  ensuring  that  repair  stations  meet 
minimum  acceptable  standards. 

Burden:  The  estimated  total  annual 
burden  is  304,647  hours. 

Title:  Employment  Standards — Parts 
107  and  108  of  the  Federal  Aviation 
Regulation. 

0MB  Control  Number:  2120-0554. 

Type  of  Bequest:  Extension  of  a 
currently  approved  collection. 

Form(s):  N/A. 

Affected  Public:  450  airport  operators 
and  an  estimated  815  air  carrier 
checkpoints. 

Abstract:  Section  105  of  Public  Law 
101-604,  the  Aviation  Security 
Improvement  Act  of  1990,  directed  the 
FAA  to  prescribe  standards  for  the 
hiring,  continued  employment  and 
contracting  of  air  carrier  and 
appropriate  airport  security  personnel. 
These  standards  were  developed  and 
have  become  part  of  14  CFR  parts  107 
and  108.  Airport  operators  will  maintain 
at  their  principal  business  office  at  least 
one  copy  of  evidence  of  compliance 
with  training  requirements  for  all 
epiployees  having  unescorted  access 
privileges  to  security  areas.  Air  carrier 
ground  security  coordinators  are 
required  to  maintain  at  least  one  copy 
of  the  annual  evaluation  of  their 
security  related  functions.  This  is  a 
recordkeeping  burden. 

Annual  Estimated  Burden  Hours:  The 
estimated  annual  recordkeeping  burden 
is  16,283  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street.  NW.. 
Washington.  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  Invited  on:  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of. 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Msued  in  Washington.  DC  on  February  6. 
1997. 

Phillip  A.  Leach. 

Information  Cleamnce  Officer  United  States 

Department  of  Transportation. 

IFR  Doc.  97-3575  Filed  2-12-97;  8:45  ami 
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Aviation  Proceedings;  Agreements 
Filed  During  the  Weel(  Ending 
February  7, 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2121. 

Date  filed:  February  7.  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Telex  PTC3  Mail  Vote  853, 
Philippines-to-japan  Restricted 
Economy  Fares.  Intended  effective  date; 
February  20.  1997. 
Paulene  V.  Twine. 
Chief,  Documentary  Services. 
IFR  Doc.  97-3668  Filed  2-12-97;  8:45  ami 
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Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity   i 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ending  February  7, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  {See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-95-258. 

Date  filed:  February  7.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  March  7, 1997. 

Description:  Application  of  Lynden 
Air  Cargo,  LLC,  pursuant  to  49  U.S.C. 
Section  41109,  and  Subpart  Q  of  the 
Regulations,  requests  the  removal  of  a 
restriction  to  the  certificate  of  public 
convenience  and  necessity  that  limits 
the  size  of  aircraft  operated  by  Lynden 
Air  Cargo. 
Paulene  V.  Twine. 
Chief,  Documentary  Services. 
IFR  Doc.  97-3667  Filed  2-12-97;  8:45  ami 

BILLING  COOE  4910-«2-P 


Office  of  the  Secretary 

Applications  of  Jet  America  Charters, 
L.C.  D/B/A  Jet  America;  for  Issuance  of 
New  Certificate  Authority 

agency:  Office  of  the  Secretary.  (DOT). 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  97-2-4);  Dockets  OST-96-1661 
arfd  OST-96-1662. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  orders  finding  Jet  America 
Charters.  L.C.  d/b/a  Jet  America  fit, 
willing,  and  able,  and  awarding  it 
certificates  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
foreign  scheduled  air  transportation  of 
persons,  property,  and  mail. 
DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
February  28,  1997. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-96-1661  and  OST-96-1662  and 
addressed  to  the  Department  of 
Transportation  Dockets  (SVC-120.30, 
Room  PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  Usted  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Lawyer,  Air  Carrier  Fitness 
Division  (X-56.  Room  6401).  U.S. 
Department  of  Transportation.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  (202)  366-1064. 

Dated:  February  10. 1997. 
Charles  A.  Hunnicutt, 

Assistant  Secretary  for  Aviation  and 

International  Affairs. 

IFR  Doc.  97-3658  Filed  2-12-97;  8:45  am] 
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Coast  Guard 
[CGD1 3-86-002] 

Final  Environmental  Impact  Statement 
(FEIS)  Southwest  Harbor  Cleanup  and 
Redevelopment  Project 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  adoption  of  lead 
agency  FEIS. 

SUMMARY:  As  Federal  authority  for  the 
permitting  of  bridges  across  navigable 
waters  of  the  United  States,  the  Coast 
Guard  has  adopted  those  portions  of  the 
Seattle  District  of  the  Army  Corps  of 
Engineers  FEIS  pertaining  to  the 
construction  of  a  railroad  bridge  and  a 
roadway  bridge  across  the  Duwamish 
East  Waterway  in  Seattle,  Washington. 
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The  Coast  Guard  intends  to  issue  a 
record  of  decision  (ROD)  30  days  from 
the  date  of  the  this  notice. 
ADDRESSES:  The  documents  referred  to 
in  this  notice  are  available  for 
inspection  and  copying  at  the  office  of 
Commander  (oan)  Thirteenth  Coast 
Guard  District,  915  Second  Avenue, 
Room  3510,  Seattle,  Washington. 
Normal  office  hours  are  betwees  7:45 
a.m.  and  4:15  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell,  Chief,  Plans  and 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch; 
Telephone:  (206)  220-7272. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  intends  to  issue  a  record  of 
decision  (ROD)  30  days  from  the  date  of 
this  notice.  The  impacts  of  the  proposed 
bridges  were  evaluated  as  part  of  the 
FEIS  prepared  by  the  Seattle  District  of 
the  Army  Corps  of  Engineers,  as  lead 
Federal  agency,  for  the  Port  of  Seattle's 
Southwest  Harbor  Cleanup  and 
Redevelopment  Project.  The  FEIS  was 
approved  in  November  1994.  The  Coast 
Guard  provided  notification  of  its 
intention  to  adopt  those  portions  of  the 
lead  agency's  FEIS  pertaining  to  the 
bridges  in  Public  Notice  95-N-03  dated 
April  26, 1995.  The  public  notice  was 
issued  in  accordance  with  Coast  Guard 
standard  procedure  for  the  processing  of 
bridge  permit  applications. 

This  notice  satisRes  the  recirculation 
requirements  of  the  Council  on 
Environmental  Quality  regulations 
found  at  40  CFR  1506.3. 

Dated:  February  3, 1997. 
J.  David  Spade, 

Bear  Admiral,  U.S.  Coast  Guard,  Commander, 
1 3th  Coast  Guard  District. 
|FR  Doc.  97-3628  Filed  2-23-97;  8:45  am] 
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[COO  97-009] 

Merchant  Marine  Personnel  Advisory 
Committee;  Meeting 

AGENCY:  Coast  Guard ,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  will  meet  to  discuss  various 
issues  relating  to  and  concerning 
merchant  marine  personnel,  including 
safety,  training,  and  qualifications.  The 
meetings  are  open  to  the  public. 
DATES:  A  working  group  meeting  will  be 
held  on  Thursday.  March  13. 1997,  from 
8  a.m.  to  4  p.m.  A  public  meeting  will 
be  held  on  Friday,  March  14, 1997  from 
8  a.m.  to  3:30  p.m.  Written  material  and 


requests  to  make  oral  presentations 
should  reach  the  Coast  Guard  on  or 
before  February  28, 1997. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  RTM  Center  for  Advanced 
Maritime  Officers  Training  (STAR 
Center),  2  West  Dixie  Highway,  Dania, 
FL  33004.  Written  material  and  requests 
to  make  oral  presentations  should  be 
sent  to  Commander  Greg  Jones, 
Commandant  (G-MSO-1),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Greg  Jones,  Executive 
Director  of  MERPAC,  or  Mr.  Mark 
Gould,  Assistant  to  the  Executive 
Director,  telephone  (202)  267-0229,  fax 
(202) 267-4570. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  March  14, 1997  Meeting 

(1)  Subcommittee  Reports 

a.  International  Convention  on  the 
Standards  of  Training,  Certification 
and  Watchkeeping  (STCW). 

b.  Prevention  Through  People  (FTP). 

c.  Marine  Simulation. 

(2)  Other  issues  to  be  discussed 

a.  MERPAC  website  on  the  Coast 
Guard  home  page. 

b.  Tankerman  regulations — REG 
enforcement. 

c.  NMC  outcomes  assessment. 

Procedural 

Both  meetings  are  open  to  the  public. 
With  advance  notice,  and  at  the 
discretion  of  the  Chairman,  members  of 
the  public  may  present  oral  statements 
at  the  March  14, 1997  meeting.  Persons 
wishing  to  make  oral  statements  on 
March  14, 1997  should  notify  the 
Executive  Director  no  later  than 
February  28, 1997.  Written  statements 
or  materials  may  be  submitted  for 
presentation  to  the  Committee  at  any 
time;  however,  to  ensure  timely 
distribution  to  each  Committee  member, 
20  copies  of  the  written  materials 
should  be  submitted  to  the  Executive 
Director  at  the  address  above  no  later 
than  February  28, 1997. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  assistance  at  the  meetings, 
contact  the  Executive  Director  as  soon    . 
as  possible. 


Dated:  February  10. 1997. 
Joceph  I.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
(FR  Doc.  97-3627  Filed  2-12-97;  ft45  am) 

BILUNG  CODE  4910-14-M 

Federal  Aviation  Administration 

Notice  of  Document  Availability  Draft 
Supplemental  Environmental  Impact 
Statement  for  Seattle-Tacoma 
International  Airport,  Seattle, 
Washington 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  document  availabiUty. 

summary:  The  Federal  Aviation 
Administration  (FAA)  and  the  Port  of 
Seattle  (Port),  acting  as  joint  lead 
agencies,  have  released  for  public  and 
agency  review  and  comment,  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  for  the  Master  Plan 
Update  at  Seattle-Tacoma  International 
(SEATAC)  Airport.  This  DSEIS  is  a 
combined  Federal  National 
Environmental  Policy  Act  (NEPA)  and 
Washington  State  Environmental  Policy 
Act  (SEPA)  document. 
SUPPLEMENTARY  INFORMATION:  On 
February  1, 1996,  the  FAA  approved  a 
Final  Environmental  Impact  Statement 
(FEIS)  on  proposed  development 
projects  at  SEATAC  airport  as  defined 
in  the  Master  Plan  Update.  An  FAA 
Record  of  Decision  was  never  issued  for 
the  proposed  development.  During  the 
intervening  months,  both  the  FAA  and 
the  Port  have  determined  that  the 
forecasts  of  aircraft  activity  and 
enplaned  passengers  used  in  the  above 
referenced  FEIS  did  not  adequately 
account  for  the  actual  growth  which  has 
taken  place  at  SEATAC  Airport  in  the 
past  year  nor  the  potential  for  faster 
growth  rates  than  expected  in  the  FEIS. 

New  aviation  activity  forecasts  have 
been  prepared  which  were  used  in  this 
DSEIS  to  determine:  (1)  changes  in  the 
timing  of  when  certain  development 
projects  will  be  needed  to  meet  the 
needs  of  the  airport  and  (2)  potential 
environmental  impacts  from  proposed 
development.  This  document  evaluates 
the  anticipated  environmental  impacts 
of  the  proposed  ahematives  that  include 
development  of  a  new  parallel  runway, 
additional  terminal,  landside  and  cargo 
facilities.  All  of  the  development 
alternatives  will  result  in  floodplain 
encroachment,  wetland  filling,  stream 
relocation,  and  property  acquisition,  as 
well  as  other  impacts. 

The  Port  of  Seattle  will  host  a  Public 
Hearing  concerning  the  proposed  Master 
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Plan  Update.  The  Public  Hearing  will  be 
held  from  4:00  PM  to  8:00  PM  on 
Tuesday,  March  4, 1997.  at  the  SEATAC 
airport  auditorium.  The  purpose  of  the 
Hearing  is  to  consider  the  social, 
economic,  and  environmental  effects  of 
the  proposed  Master  Plan  Development. 
The  public  will  be  afforded  the 
opportunity  to  present  oral  testimony 
and/or  written  testimony  pertinent  to 
the  intent  of  the  hearing.  Additional 
comments  should  be  submitted  no  later 
than  March  31. 1997,  to  Mr.  Dennis 
Ossenkop,  ANM-611,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Airports  Division,  1601  Lind 
Avenue,  S.W.,  Renton,  WA  98055-4056. 

Any  person  desiring  to  review  the 
Draft  Supplemental  Final 
Environmental  Impact  Statement  may 
do  so  during  normal  business  hours  at 
the  following  locations: 

Federal  Aviation  Administration, 

Airports  District  Office,  Room  240, 

1601  Lind  Avenue,  S.W.,  Renton, 

Washington 
Port  of  Seattle,  Aviation  Planning. 

Terminal  Building,  3rd  Floor,  Room 

301,  Sea-Tac  Airport,  Seattle, 

Washington 
Port  of  Seattle,  Second  Floor  Bid 

Counter,  Pier  69,  2711  Alaskan  Way, 

Seattle,  Washington 
Boulevard  Park  Library,  12015  Roseberg, 

South,  Seattle,  Washington 
Burien  Library,  14700-6th,  S.W., 

Burien,  Washington 
Des  Moines  Library,  21620-llth,  South, 

Des  Moines,  Washington 
Federal  Way  Library,  3420O-lst,  South, 

Federal  Way,  Washington 
Foster  Library.  4205  South  142nd, 

Tukwila,  Washington 
Seattle  Library,  1000-4th  Avenue, 

Seattle,  Washington 
Tacoma  Public  Library,  1102  Tacoma 

Avenue,  South,  Tacoma,  Washington 
University  of  Washington,  Suzallo 

Library,  Government  Publications, 

Seattle,  Washington 
Valley  View  Library,  17850  Military 

Road.  South,  SeaTac,  Washington 
CONTACT  PERSON:  If  you  desire 
additional  information  related  to  this 
project,  please  contact:  Mr.  Dennis 
Ossenkop,  ANM-611,  Federal  Aviation 
Administration,  Airports  District  Office, 
1601  Lind  Avenue,  S.W..  Renton, 
Washington.  98055-4056. 

Issued  in  Renton.  Washington,  on  February 
6.  1997. 

Lowell  H.  Johnson, 

Manager.  Airports  Division,  Federal  Aviation 
Administration.  Northwest  Mountain  Region. 
Renton,  Washington. 

IFR  Doc.  97-3676  Filed  2-12-97;  8:45  am) 
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Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Airport 
Certification  Issues 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  airport 
certification  issues. 

DATES:  The  meeting  will  be  held  on 
March  12, 1997,  at  9:00  a.m.  Arrange  for 
oral  presentations  by  March  3,  1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Transport  Association  of 
America,  1301  Pennsylvania  Avenue, 
NW,  Suite  1100,  Washington,  DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marisa  Mullen,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-205),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202)  267-7653: fax  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  §  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App.  II),  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Rulemaking 
Advisory  Committee  to  be  held  on 
March  12, 1997,  at  the  Air  Transport 
Association  of  America,  1301 
Pennsylvania  Avenue,  NW,  Suite  1100, 
Washington,  DC  20004.  The  agenda  will 
include: 

•  Committee  administration. 

•  Concept  brief  from  Friction 
Measurement  and  Signing  Working 
Group. 

•  General  discussion  of  working 
group  brief. 

•  A  discussion  of  future  meeting 
dates,  locations,  activities,  and  plans. 

Attendance  is  open  to  the  interested 
pubhc,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  March  3, 1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  bringing  the  copies  to  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Washington,  DC,  on  February  10, 
1997. 

Robert  E.  David, 

Assistant  Executive  Director  for  Airport 
Certification  Issues,  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  97-3669  Filed  2-12-97;  8:45  am) 
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Surfac^Transportation  Board 
[STB  Finance  Docket  No.  33311] 

Kansas  City  Southern  Industries,  Inc., 
KCS  Transportation  Company,  and  The 
Kansas  City  Southern  Railway 
Company;  Control;  Gateway  Western 
Railway  Company  and  Gateway 
Eastern  Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Acceptance  of  application. 

summary:  The  ICC  Termination  Act  of 

1996.  Public  Law  104-88. 109  Stat.  803 
(ICCTA),  which  was  enacted  on 
December  29, 1995,  and  took  effect  on 
January  1, 1996,  abolished  the  Interstate 
Commerce  Commission  (ICC)  and 
transferred  certain  fiinctions  to  the 
Surface  Transportation  Board  (Board). 
This  notice  relates  to  functions  that  are 
subject  to  Board  jurisdiction  pursuant  to 
49  U.S.C.  11323-25.  On  January  14, 

1997,  Kansas  City  Southern  Industries, 
hic.  (KCSI),  KCS  Transportation 
Company  (KCSTC),  The  Kansas  City 
Southern  Railway  Company  (KCSR), 
Gateway  Western  Railway  Company 
(GWWR),  and  Gateway  Eastern  Railway 
Company  (GWER)  filed  an  application 
for  KCSI  to  acquire  control  of  GWWR 
and  GWER.  We  accept  the  application 
for  consideration.  We  further  find  that 
this  is  a  "minor  transaction"  under  49 
CFR  1180.2(c).  Finally,  we  establish  an 
expedited  procedural  schedule. 
DATES:  Written  comments,  including 
comments  from  the  Secretary  of 
Transportation  and  the  Attorney 
General  of  the  United  States,  must  be 
filed  with  the  Board  no  later  than  March 
17, 1997.  Applicants'  reply  statement  is 
due  on  April  1, 1997.  The  Board  expects 
to  issue  a  final  decision  by  May  1, 1997, 
with  an  effective  date  of  May  5, 1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Finance  Docket  No.  33311  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Surface  Transportation  Board, 
1201  Constitution  Avenue,  N.W., 
Washington,  D.C.  20423; '  (2)  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 


'  It  is  anticipated  that  the  Board  will  move  to  its 
new  offices  in  March  1997.  The  Board's  address  at 
the  new  offices  will  tie:  Surface  Transportation 
Board.  Mercury  Building.'l925  K  Street.  N.W.. 
Washington.  OC  20423. 
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Railroad  Administration,  Room  5101, 
400  Seventh  Street,  S.W.  Washington, 
D.C.  20590;  (3)  Attorney  General  of  the 
United  States,  Washington,  D.C.  20530; 
(4)  William  C.  Sippel,  Two  Prudential 
Plaza,  45th  Floor,  180  North  Stetson 
Avenue,  Chicago,  IL  60601;  and  (5) 
William  A.  MulUns,  1300  1  Street,  N.W., 
Suite  500  East,  Washington,  D.C.  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  impaired:  (202) 
927-5721.1 

SUPPLEMENTARY  INFORMATION: 
Applicants  seek  approval  under  49 
U.S.C.  11323-25  for  KCSI  to  acquire 
control  of  GWWR  and  GWER.  On 
December  12. 1996,  KCSI's  wholly 
owned  noncarrier  subsidiary,  KCSTC, 
acquired  the  stock  of  GWWR  and  GWER 
and  placed  the  shares  into  an 
independent  voting  trust.  Upon 
approval  of  this  application,  the  voting 
trust  will  be  dissolved,  and  the  shares 
will  be  transferred  to  KCSTC. 
Applicants  indicate  that,  after  the 
transaction  is  effected,  KCSI  will  control 
KCSR,  GWWR,  and  GWER.  GWWR  and 
GWER  will  be  marketed  as  part  of  the 
KCSR  rail  system,  and  their  operations 
will  be  coordinated  with  those  of  KCSR. 
However,  applicants  indicate  that 
GWWR  and  GWER  will  remain  separate 
legal  entities  and  will  not  be  merged 
into  KCSR. 

Applicants  allege  that  this  is  a  "minor 
transaction"  as  defmed  in  49  CFR  part 
1180,  the  regulations  that  implemented 
former  49  U.S.C.  11343-^15.  The  ICCTA 
revised  those  statutory  provisions  and 
reenacted  them  as  49  U.S.C.  11323-25. 
The  transaction  here  specifically  is 
subject  to  49  U.S.C.  11324(d)  because  it 
does  not  involve  the  merger  or  control 
of  two  Class  I  railroads.  Section  204(a) 
of  the  ICCTA  provides  that  all  ICC  rules 
in  effect  on  the  date  the  enactment  of 
the  ICCTA  "shall  continue  in  effect 
according  to  their  terms  until  modified, 
terminated,  superceded,  set  aside,  or 
revoked  in  accordance  with  law  by  the 
Board  *  *  *  or  operation  of  law."  While 
the  standards  and  procedures  of  former 
sections  11343-45  and  current  sections 
11323-25  are  substantially  similar 
insofar  as  minor  transactions  are 
concerned,  the  procedures  of  current 
section  11325(d),  which  applies  if  the 
transaction  is  a  minor  transaction,  differ 
slightly  from  those  at  49  CFR  1180.4  and 
shall  govern.  Otherwise,  the  use  of  the 
regulations  at  49  CFR  part  1180  for  this 
proceeding  appears  proper. 

Under  49  U.S.C.  11324(d),  in 
proceedings  not  involving  the  merger  or 
•  control  of  at  least  two  Class  I  railroads, 
the  Board  must  approve  a  transaction 
unless  it  finds  that:  (1)  The  transaction 


will  result  is  a  "substantial  lessening  of 
competition,  creation  of  a  monopoly,  or 
restraint  of  trade  in  freight  surface 
transportation  in  any  region  of  the 
United  States;"  and  (2)  "the 
anticompetitive  effects  of  the 
transaction  outweigh  the  public  interest 
in  meeting  significant  transportation 
needs." 

KCSR  is  a  Class  I  raihoad  that 
operates  more  than  4,000  route  miles  in 
the  Midwest  and  Southern  States. 
GWWR  is  a  Class  II  railroad  which  owns 
and  operates  461  miles  of  rail  line 
between  Kansas  City,  KS,  and  East  St. 
Louis,  IL.  GWWR  also  has  haulage  rights 
over  the  Southern  Pacific 
Transportation  Inc.  line  between 
Springfield  and  Chicago,  IL.  GWER, 
which  is  wholly  owned  by  GWWR,  is  a 
Class  III  railroad  that  ovms  and  operates 
17  miles  of  rail  line  between  East  Alton 
and  East  St.  Louis,  IL.  The  transaction 
here  Mill  extend  KCSR's  rail  system  into 
Chicago  and  East  St.  Louis. 

Applicants  argue  that  the  transaction 
will  have  no  anticompetitive  effects 
because  it  would  be  an  end-to-end 
acquisition,  not  a  parallel  acquisition. 
According  to  applicants,  the  transaction 
will  enhance  competition  and  provide 
shippers  with  increased  service  and 
routing  options. 

Applicants  assert  that  the  transaction 
will  further  the  public  interest  in 
meeting  significant  transportation 
needs.  They  contend  that  the  combined 
KCSI  system  will  provide  shippers  with 
better  equipment  utilization,  improved 
car  supply  resulting  from  access  to  the 
larger  car  fleet  of  the  combined  system, 
new  opportunities  for  single-line 
service,  improved  plant  maintenance 
and  other  operating  efficiencies. 
Applicants  further  assert  that  the 
transaction  will  strengthen  KCSI's 
combined  system  and  improve  its 
financial  and  operating  performance. 

Applicants  anticipate  that  no  existing 
non-exempt  KCSR,  GWWR  or  GWER 
employees  will  be  adversely  affected  by 
the  proposed  transaction.  According  to 
applicants,  all  of  GWWR's  non- 
management  employees  and 
maintenance-of-way  employees  are 
represented  by  national  unions  and  are 
covered  under  existing  collective 
bargaining  agreements,  which  will 
remain  in  force.  They  further  state  that 
there  are  no  plans  to  transfer  work 
currently  performed  by  GWWR  or 
GWER  employees  to  KCSR  locations. 
GWWR  and  GWER  management 
employees  and  GWER  exempt  personnel 
are  not  covered  by  collective  bargaining 
agreements.  Applicants  assert  that  the 
"applicable  level  of  labor  protection  for 
the  control  transaction  proposed  herein 
is  that  set  forth  in  New  York  Dock  Ry- 


Control-Bmoklyn  Eastern  Dist,  360 
I.CC.  60  (1979)." 

Under  49  CFR  part  1180,  the  Board 
must  determine  whether  a  proposed 
transaction  is  major,  significant,  or 
minor.  We  find  that  the  transaction  is 
minor  under  49  CFR  1180.2(c),  because 
it  has  no  regional  or  national 
transportation  significance.  Because  the 
application  substantially  complies  with 
the  applicable  regulations  governing 
minor  transactions,  we  are  accepting  it 
for  consideration. 

Our  finding  that  this  transaction  is 
minor  under  49  CFR  1180.2(c)  also 
satisfies  the  criteria  for  application  of 
current  49  U.S.C.  11325(a)(3)  and 
11325(d). 

By  petition  filed  January  14, 1997, 
applicants  request  an  expedited 
procedural  schedule  for  processing  the 
application.  Due  to  the  limited,  end-to- 
end  nature  of  the  proposed  transaction, 
it  is  not  likely  to  involve  complex 
issues.  Thus,  we  will  adopt  the 
suggested  expedited  schedule,  which  is 
reflected  in  the  DATES  section  above.  But 
we  reserve  the  right  to  modify  this 
schedule  if  unforeseen  issues  arise. 

The  application  and  exhibits  are 
available  for  inspection  in  the  Public 
Docket  Room  at  the  Offices  of  the 
Surface  Transportation  Board  in 
Washington,  DC.  In  addition,  they  may 
be  obtained  upon  request  fit>m 
applicants"  representatives  named 
above. 

Interested  persons,  including 
government  entities,  may  participate  in 
this  proceeding  by  submitting  written 
comments.  Any  person  who  timely  files 
comments  will  be  considered  a  party  of 
record  if  the  person  so  requests.  No 
petition  for  leave  to  intervene  need  be 
filed. 

Consistent  with  49  CFR 
1180.4(d)(l)(iii).  written  comments  must 
contain: 

(a)  The  docket  number  and  title  of  the 
proceeding; 

(b)  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

(c)  The  commenting  party's  position, 
i.e.,  whether  it  supports  or  opposes  the 
proposed  transaction; 

(d)  A  statement  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding,  or  merely  to 
comment  on  the  proposal; 

(e)  If  desired,  a  request  for  an  oral 
hearing  with  reasons  supporting  this 
request;  the  request  must  indicate  the 
disputed  material  facts  that  can  be 
resolved  only  at  a  hearing;  and 

(0  A  list  of  all  information  sought  to 
be  discovered  from  applicant  carriers. 
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Because  we  have  determined  that  this 
proposal  is  a  minor  transaction,  no 
responsive  applications  will  be 
permitted.  The  time  limits  for 
processing  this  application  are  set  forth 
at  49  U.S.C.  11325(d),  but,  as  noted 
above,  we  have  provisionally  adopted 
an  expedited  schedule. 

Discovery  may  begin  immediately.  We 
encourage  the  parties  to  resolve  all 
discovery  matters  expeditiously  and 
amicably. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  application  is  accepted  for 
consideration  under  49  U.S.C.  11323-25 
as  a  minor  transaction  under  49  CFR 
1180.2(c). 

2.  The  parties  will  comply  with  all 
provisions  stated  above. 

3.  This  decision  is  effective  on 
February  13, 1997. 

Decided:  February  7. 1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  97-3652  Filed  2-12-97;  8:45  am| 

BILLMa  COM  MIS-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Managemant  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Financial  Management  Service, 
Treasury. 

ACTION:  Notice  of  alteration  of  Privacy 
Act  System  of  Records. 

SUMMARY:  The  Department  of  the 
Treasury,  Financial  Management 
Service  (FMS),  gives  notice  of  a 
proposed  alteration  to  the  system  of 
records  entitled  "Payment  Issue  Records 
for  Regular  Recurring  Benefit 
Payments— Treasury/FMS  .002."  which 
is  subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C.  552a).  The  system 
notice  was  last  published  in  its  entirety 
in  the  Federal  Register  Vol.  60,  page 
56770  on  November  9. 1995. 
DATES:  Comments  must  be  received,  no 
later  than  March  17, 1997.  The  proposed 
alteration  of  the  system  of  recoixls  will 
be  effective  March  25. 1997.  unless  FMS 
receives  comments  which  would  result 
in  a  contrary  determination. 
ADDRESS:  Comments  must  be  submitted 
to  the  Debt  Management  Services  Staff, 
Financial  Management  Service,  401 
14th  Street,  SW,  Room  151,  Washington, 


DC  20227.  Comments  received  will  be 
available  for  inspection  at  the  same 
address  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isenberg,  Debt  Management 
Senices,  (202)  874-6660. 
-SUPPLEMENTARY  INFORMATION:  This 
alteration  of  system  of  records  Treasury/ 
FMS  .002  is  being  made  for  two  reasons. 
First,  the  system  was  last  published  in 
its  entirety  in  the  Federal  Register  Vol. 
60,  page  56770  on  November  9,  1995, 
and  that  publication  erroneously 
omitted  an  amendment  to  the  system 
published  in  the  Federal  Register  Vol. 
60,  page  45212  on  August  30,  1995.  This 
alteration  will  restate  the  changes  made 
pursuant  to  the  amendment  published 
on  August  30,  1995. 

The  August  30, 1995  amendment 
added  two  routine  uses  which  facilitate 
the  collection  of  delinquent  Federal 
debts  and  more  effectively  apply  certain 
debt  collection  tools  established  under 
Federal  law,  specifically  tax  refund 
offset,  administrative  offset,  and  Federal 
employee  salary  offset.  These  two  new 
routine  uses  are  republished  here  as 
numbers  (11)  and  (13).  As  noted  in  the 
August  30, 1995  amendment,  since  FMS 
has  closed  the  Washington,  DC 
Financial  Center,  the  system  of  records 
was  altered  to  reflect  this  change.  This 
change  to  "System  Location"  is  also 
restated  here. 

Secondly,  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L.  104-134,  enacted  April  26,  1996, 
provides  the  Department  of  the  Treasury 
(Treasury)  with  specific  legislative 
authority  and  responsibility  to  collect 
and/or  manage  the  collection  of  claims 
owed  to  the  Federal  Government.  The 
DCIA  authorizes  Treasury  to  collect 
claims,  or  facilitate  the  collection  of 
claims,  owed  to  States,  Territories  and 
Commonwealths  of  the  United  States, 
and  the  District  of  Columbia  by 
offsetting  Federal  payments.  Executive 
Order  13019,  signed  by  the  President  on 
September  28,  1996,  directs  Treasury  to 
promptly  take  steps  to  facilitate  offset  of 
Federal  payments  to  collect  delinquent 
child  support  debts  being  enforced  by 
States.  FMS  is  the  Treasury  bureau 
responsible  for  the  implementation  of 
the  DCIA  and  the  Executive  Order. 
Accordingly,  FMS  is  adding  routine  use 
(12)  to  comply  with  the  provisions  of 
the  DCIA  and  the  Executive  Order. 

For  the  reasons  set  forth  in  the 
preamble,  FMS  proposes  to  alter  system 
of  records  Treasury/FMS  .002, 
"Payment  Issue  Records  for  Regular 
Recurring  Benefit  Payments — Treasury/ 
Financial  Management  Service,"  as 
follows: 


Treasury/FMS  .002 

SYSTEM  NAME: 

Payment  Issue  Records  for  Regular 
Recurring  Benefit  Payments — Treasury/ 
Financial  Management  Service. 

SYSTEM  LOCATION: 

Description  of  the  change:  Replace 
current  text  with  the  following 
language: 

The  Financial  Management  Service, 
U.S.  Department  of  the  Treasury, 
Washington,  DC  20227.  Records 
maintained  at  Financial  Centers  in  six 
regions:  Austin,  TX;  Birmingham,  AL; 
Chicago,  IL;  Kansas  City,  MO; 
Philadelphia,  PA;  and  San  Francisco, 
CA. 


ROUTME  USES  OF  RECORDS  MAirfrAINED  IN  THE 
SYSTEM,  mCLUNNG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

Description  of  the  changes:  Remove 
"and"  at  end  of  routine  use  (9);  remove 
the  period  (.)  at  the  end  of  routine  use 
(10);  add  a  semicolon  (;);  and  add 
routine  uses  (11),  (12)  and  (13)  to  read 
as  follows: 

(11)  Disclose  information  concerning 
delinquent  debtors  to  Federal  creditor 
agencies,  their  employees,  or  their 
agents  for  the  purpose  of  facilitating  or 
conducting  Federal  administrative 
offset.  Federal  tax  refund  offset,  Federal 
salary  offset,  or  for  any  other  authorized 
debt  collection  purpose; 

(12)  Disclose  information  to  any  State, 
Territory  or  Commonwealth  of  the 
United  States,  or  the  District  of 
Columbia  to  assist  in  the  collection  of 
State,  Commonwealth,  Territory  or 
District  of  Columbia  claims  pursuant  to 
a  reciprocal  agreement  between  FMS 
and  the  State,  Commonwealth,  Territory 
or  the  District  of  Columbia;  and 

(13)  Disclose  to  the  Defense 
Manpower  Data  Center  and  the  United 
States  Postal  Service  and  other  Federal 
agencies  through  authorized  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  delinquent  in  their  repayment 
of  debts  owed  to  the  Department  or 
other  Federal  agencies  in  order  to 
collect  those  debts  through  salary  offset 
and  administrative  offset,  or  by  the  use 
of  other  debt  collection  tools. 

•  *  *  •  « 

Dated:  February  3, 1997. 
Alex  Rodriguez, 
Deputy  Assistant  Secretary  (Administration). 

IFR  Doc.  97-3564  Filed  2-12-97;  8:45  am] 
BmngCod*:  4S10-3»^ 
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Financial  Crimes  Enforcement 
Networic 

Privacy  Act  of  1974,  as  Amended, 
System  of  Records;  Correction 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  97-605 
beginning  on  page  1489  in  the  issue  of 
Friday,  January  10, 1997,  make  the 
following  correction:  On  page  1490  in 
the  second  column,  a  portion  of  the 
sentence  describing  the  third  routine 
use  was  drooped.  The  sentence 
currently  reads:  "The  third  proposed 
new  in  computer  matching  with 
requesting  Federal  and  State  agencies 
under  agreements  approved  in 
accordance  with  the  Privacy  Act."  This 
should  be  changed  to  read:  "  The  third 
proposed  new  routine  use,  which  would 
be  added  as  routine  use  number  (5),  will 
permit  FinCEN  to  participate  in 
computer  matching  with  requesting 
Federal  and  State  agencies  under 
agreements  approved  in  accordance 
with  the  Privacy  Act." 

Date:  February  3, 1997. 

Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 

IFR  Doc  97-3563  Filed  2-12-97;  8:45  ami 
Bating  CodK  4810-2S-f 


Internal  Revenue  Service 
[CO-30-92] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  CO-30-92  (TD 
8560),  Consolidated  Returns — Stock 
Basis  and  Excess  Loss  Accounts, 
Earnings  and  Profits,  Absorption  of 
Deductions  and  Losses,  Joining  and 
Leaving  Consolidated  Groups, 
Worthless  Stock  Loss,  Nonapplicability 
of  Section  357(c).  (§§1.1502-31, 
1.1502-32,  1.1502-33,  1.1502-76). 


DATES:  Written  comments  should  be 
received  on  or  before  April  14, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

T/tie.- Consolidated  Returns — Stock 
Basis  and  Excess  Loss  Accounts, 
Earnings  and  Profits,  Absorption  of 
Deductions  and  Losses,  Joining  and 
Leaving  Consolidated  Groups, 
Worthless  Stock  Loss,  Nonapplicability 
of  Section  357(c). 

OMB  Number,  1545-1344. 

Begulation  Project  Number:  CO-30- 
92. 

Abstract:  These  regulations  amend  the 
consolidated  return  investment 
adjustment  system,  including  the  rules 
for  earnings  and  profits  and  excess  loss 
accounts.  In  addition,  the  regulations 
provide  spmcial  rules  for  allocating 
consolidated  income  tax  liability  among 
members  and  modify  the  method  for 
allocating  income  when  a  corporation 
enters  or  leaves  a  consolidated  group. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
52,049. 

Estimated  Time  Per  Respondent:  22 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  18,600. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved;  February  7, 1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
(FR  Doc.  97-3656  Filed  2-12-97;  8:45  am) 

BILLING  CODE  4M0-01-U 


Office  of  Thrift  Supervision 
[AC-1;  GTS  Nos.  H-21S8  and  02438] 

Cumberland  Mountain  Bancshares, 
M.H.C..  Middlesboro,  Kentucky; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  January 
30,  1997,  the  Director,  Corporate 
Activities,  Office  of  Thrift  Supervision, 
or  her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Cumberland  Mountain 
Bancshares,  M.H.C.,  Middlesboro, 
Kentucky,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  200  West  Madison  Street, 
Suite  1300,  Chicago,  Illinois  60606. 

Dated:  February  10, 1997. 

By  the  Office  of  Thrift  Supervision 
Nadine  Y.  Wasiiington, 
Corporate  Secretary. 
IFR  Doc.  97-3594  Filed  2-12-97;  8:45  ami 

BILUN6  CODE  672(M>1-M 


[AC-2;  GTS  No.  4229] 

Guaranty  Savings  and  Homestead 
Association,  Metairie,  Louisiana; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
February  7,  1997,  the  Director, 
Corporate  Activities,  Office  of  Thrift 
Supervision,  or  her  designee,  acting 
pursuant  to  delegated  authority, 
approved  the  application  of  Guaranty 
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Savings  and  Homestead  Association. 
Metairie,  Louisiana,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039-2010. 

Dated:  February  10. 1997. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

|FR  Doc.  97-3595  Filed  2-12-97;  8:45  ami 
BILUNG  CODE  6730-01-M 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Ob)ects  Imported 
for  Exhibition  Determinations 

Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  F.R.  13359.  March  29, 
1978),  and  Delegation  Order  No.  85-5  of 
June  27, 1985  (50  F.R.  27393,  July  2, 
1985),  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibit, 
"Picasso:  The  Early  Years,  1892-1906" 
(see  List '),  imported  from  abroad  for  the 
temporary  exhibition  without  profit 
within  the  United  States  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  listed 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Ms.  Carol  B.  Epstein.  Assistant  General 
Counsel,  at  202/619-6981.  and  the  address  is  Room 
700.  U.S.  Infonnation  Agency.  301  Fourth  Street. 
S.W..  Washington.  D.C.  20547-0001. 


exhibit  objects  at  the  National  Gallery  of 
Art  in  Washington,  D.C.  from  on  or 
about  March  30, 1997  to  on  or  about 
July  27,  1997,  and  at  the  Museum  of 
Fine  Arts,  Boston  Massachusetts,  from 
on  or  about  September  30,  1997  to 
January  4, 1998,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

Dated:  February  10, 1997. 
Les  Jin, 

General  Counsel. 
[FR  Doc.  97-3630  Filed  2-12-97;  8:45  am) 

BILLING  CODE  8230-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Committee,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  the  Executive  Committee, 
Department  of  Veterans  Affairs 
Voluntary  Service  (VAVS)  National 
Advisor>'  Committee  (NAC),  will  meet 
March  6-7, 1997,  at  the  Disabled 
American  Veterans  National  Service  and 
Legislative  Headquarters,  807  Maine 
Avenue.  SW.,  Washington,  DC.  The 
meeting  is  scheduled  from  8  a.m.— 4  p.m. 
on  March  6  and  from  8  a.m.-12  noon  on 
March  7. 

The  NAC  consists  of  55  national 
organizations  and  advises  the  Under 
Secretary  for  Health  and  other  members 
of  the  Department  of  Veterans  Affairs 
Central  Office  staff  on  how  to  coordinate 
and  promote  volunteer  activities  within 
VA  facilities.  The  Executive  Committee 
consists  of  nineteen  representatives 
from  the  NAC  member  organizations 
and  acts  as  the  NAC  governing  body  in 
the  interim  period  between  NAC 
Annual  Meetings.  Business  topics  for 


the  Executive  Committee  meeting 
include:  VAVS  program  progress  since 
the  1996  NAC  Annual  Meeting;  1997 
and  1998  NAC  Annual  Meeting 
planning;  process  recommendations 
pending  NAC  approval  at  the  1997 
Annual  Meeting;  meeting  planning  for 
the  next  three  years  and  subcommittee 
reports. 

The  Committee's  agenda  calls  for 
these  events  on  March  6:  Opening 
Remarks,  Introductions  and  Agenda 
Review,  8  a.m.  until  8:15  a.m.;  VAVS 
Program  Update  from  the  Director, 
Voluntary  Service  Office,  8  J5  a.m.  until 
10:15  a.m.;  Remarks  from  tne  NAC 
Chairperson,  10:30  a.m.  until  11  a.m.; 
Parke  Youth  Scholarship  Report  from 
11:30  a.m.  until  12  noon;  and  the 
Committee  will  assess  its  50th 
Anniversary  Meeting  and  plan  meetings 
for  the  next  three  years  from  1  p.m.  until 
4  p.m.  On  March  7  the  Committee's 
agenda  includes:  a  report  on  the  1997 
National  Salute  to  Hospitalized  Veterans 
from  8  a.m.  until  8:45  a.m.;  Committee 
action  on  its  recommendations 
subcommittee  report  form  9  a.m.  until 
10:15  p.m.;  NAC  subcommittee  reports 
from  10:30  a.m.  until  11:15  a.m.;  and  a 
Good  of  the  Order  discussion  from  11:30 
a.m.  until  12  noon. 

The  meeting  is  open  to  the  public. 
Individuals  interested  in  attending  are 
encouraged  to  contact:  Mr.  Jim  Mayer, 
Administrative  Officer,  Voluntary 
Service  Office  (162),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC,  20420,  (202) 
273-8952. 

Dated:  February  5, 1997. 
By  direction  of  the  Secretary. 
Heyward  Bannister, 

Committee  Management  Officer. 

|FR  Doc.  97-3532  Filed  2-12-97;  8:45  am) 

BILUNG  CODE  8320-01-M 
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DEPARTMENT  OF  TRANSPORTATION 

Marftime  Administration 

Voluntary  Intermodal  S«alift 
Agreement 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  of  Voluntary  Intermodal 
Soalift  Agreement  (VISA). 

SUMMARY:  The  Maritime  Administration 
(MARAD)  announces  establishment  of 
the  Voluntary  Intermodal  Sealift 
Agreement  (VISA),  pursuant  to 
provision  of  the  Defense  Production  Act 
of  1950,  as  amended.  The  purpose  of  the 
VISA  is  to  make  intermodal  shipping 
services/systems,  including  ships,  ships' 
space,  intermodal  equipment  and 
related  management  services,  available 
to  the  Department  of  Defense  as 
required  to  support  the  emergency 
deployment  and  sustainment  of  U.S. 
military  forces.  This  is  to  be 
accomplished  through  cooperation 
among  the  maritime  industry,  the 
Department  of  Transportation  and  the 
Department  of  Defense. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Thomas  M.P.  Christensen,  Director, 
Office  of  National  Security  Plans,  Room 
Pl-1303,  Maritime  Administration,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  (202)  366-5900,  Fax  (202)  488- 
0941. 

SUPPLEMENTARY  INFORMATKM:  Section 
708  of  the  Defense  Production  Act  of 
1950  (50  U.S.C.  App.  2158).  as 
implemented  by  regulations  of  the 
Federal  Emergency  Management  Agency 
(44  CFR  Part  332).  "Voluntary 
agreements  for  preparedness  programs 
and  expansion  of  production  capacity 
and  supply",  authorizes  the  President, 
upon  a  finding  that  conditions  exist 
which  may  pose  a  direct  threat  to  the 
national  defense  or  its  preparedness 
programs,"*  *  *  to  consult  with 
representatives  of  industry,  business, 
financing,  agriculture,  labor  and  other 
interests  *  *  *"  in  order  to  provide  the 
making  of  such  voluntary  agreements.  It 
further  authorizes  the  President  to 
delegate  that  authority  to  individuals 
who  are  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  upon 
the  condition  that  such  individuals 
obtain  the  prior  approval  of  the 
Attorney  General  after  the  Attorney 
General's  consultation  with  the  Federal 
Trade  Commission.  Section  501  of 
Executive  Order  12919,  as  amended, 
delegated  this  authority  of  the  President 
to  the  Secretary  of  Transportation, 
among  others.  By  DOT  Order  1900.8.  the 
Secretary  delegated  to  the  Maritime 
Administrator  the  authority  under 
which  the  VISA  is  sponsored.  Through 


advance  arrangements  in  joint  planning, 
it  is  intended  that  participants  in  VISA 
will  provide  capacity  to  support  a 
significant  portion  of  surge  and 
sustainment  requirements  in  the 
deployment  of  U.S.  military  forces. 

A  proposed  draft  text  of  the  VISA  was 
published  in  the  Federal  Register  on 
August  17, 1994  (59  FR  42466)  and  a 
modified  text  of  VISA  was  published  in 
the  Federal  Register  on  October  19, 
1995  (60  FR  54144).  The  text  published 
herein  will  now  be  implemented. 

Copies  will  be  made  available  to  the 
public  upon  request. 

Text  of  the  Voluntary  Intermodal 
Sealift  Agreement: 

Voluntary  Intermodal  Sealift  AgrMmant 

(VISA) 

9  December  1996 
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Figure  1— VISA  Activation  Process  Diagram 

Abbreviations 

"AMC" — Air  Mobility  Command 
"CCA" — Carrier  Coordination  Agreements 
"CDS" — Construction  Differential  Subsidy 
"CFR" — Code  of  Federal  Regulations 
"CONOPS"— Concept  of  Operations 
"DoD" — Department  of  Defense 


"DOJ" — Department  of  Justice 
"DOT" — Department  of  Transportation 
"DPA" — Defense  Production  Act 
"EUSC"— Effective  United  States  Control 
"FAR" — Federal  Acquisition  Regulations 
"FEMA" — Federal  Emergency  Management 

Agency 
"FTC" — Federal  Trade  Commission 
"JCS"— Joint  Chiefs  of  Staff 
"JPAG" — Joint  Planning  Advisory  Group 
"MARAD"— Maritime  Administration,  DOT 
"MSP" — ^Maritime  Security  Program 
"MSC"— Militsuy  Sealift  Command 
"MTMC" — Military  Transportation 

Management  Command 
"NCA" — National  Command  Authorities 
"NDRF" — National  Defense  Reserve  Fleet 

maintained  by  MARAD 
"ODS"— Operating  Differential  Subsidy 
"RRF" — ^Ready  Reserve  Force  component  of 

the  NDRF 
"SecDef— Secretary  of  Defense 
"SecTrans" — Secretary  of  Transportation 
"USdNCTRANS"— Commander  in  Chief. 
United  States  Transp>ortation  Command 
"USTRANSCOM"— United  States 
Transportation  Command  (including  its 
sealift  transportation  component.  Military 
Sealift  Command] 
"VISA"— Voluntary  Intermodal  Sealift 

Agreement 
"VSA" — Vessel  Sharing  Agreement 
Definitions — For  purposes  of  this 
agreement,  the  following  definitions  apply: 
Administrator — Maritime  Administrator. 
Agreement — ^Agreement  (proper  noun) 
refers  to  the  Voluntary  Intermodal  Sealift 
Agreement  (VISA). 

Attorney  General — Attorney  General  of  the 
United  States. 

Broker— A  person  who  arranges  for 
transportation  of  cargo  for  a  fee. 

Carrier  Coordination  Agreement  (CCA) — 
An  agreement  between  two  or  more 
Participants  or  between  Participant  and  non- 
Participant  carriers  to  coordinate  their 
services  in  a  Contingency,  including 
agreements  to:  (i)  charter  vessels  or  portions 
of  the  cargo-carrying  capacity  of  vessels;  (ii) 
share  cargo  handling  equipment,  chassis, 
containers  and  ancillary  transportation 
equipment;  (iii)  share  wharves,  warehouse, 
marshaling  yards  and  other  marine  terminal 
fecilities;  and  (iv)  coordinate  the  movement 
of  vessels. 

Chairman — FTC— Chairman  of  the  Federal 
Trade  Commission  (FTC). 

Charter — Any  agreement  or  commitment 
by  which  the  possession  or  services  of  a 
vessel  are  secured  for  a  period  of  time,  or  for 
one  or  more  voyages,  whether  or  not  a 
demise  of  the  vessel. 

Commercial — Transportation  service 
provided  for  profit  by  privately  owned  (not 
government  owned)  vessels  to  a  private  or 
government  ship{}er.  The  type  of  service  may 
be  either  common  carrier  or  contract  carriage. 

Contingency — Includes,  but  is  not  limited 
to  a  "contingency  operation"  as  defined  at  10 
App.  U.S.Q  101(a)(13),  and  a  JCS-directed, 
NCA-approved  action  undertaken  with 
military  forces  in  response  to:  (i)  natural 
disasters;  (ii)  terrorists  or  subversive 
activities;  or  (iii)  required  military 
operations,  whether  or  not  there  is  a 
declaration  of  war  or  national  emergency. 
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Contingency  contracts — DoD  contracts  in 
which  Participants  implement  advance 
commitments  of  capacity  and  services  to  be 
provided  in  the  event  of  a  Contingency. 

Contract  carrier— A  for-hire  carrier  who 
does  not  hold  out  regular  service  to  the 
general  public,  but  instead  contracts,  for 
agreed  compensation,  with  a  particular 
shipper  for  the  carriage  of  cargo  in  all  or  a 
particular  part  of  a  ship  for  a  specified  period 
of  time  or  on  a  s{>ecified  voyage  or  voyages. 

Controlling  interest — More  than  a  50- 
percent  interest  by  stock  ownership. 

Director— FEM/1— Director  of  Federal 
Emergency  Management  Agency  (FEMA). 

Effective  U.S.  Control  (EUSCh-V.S. 
citizen-owned  ships  which  are  registered  in 
certain  open  registry  countries  and  which  the 
United  States  can  rely  upon  for  defense  in^ 
national  security  emergencies.  The  term  has 
no  legal  or  other  formal  significance.  U.S. 
citizen-owned  ships  registered  in  Liberia, 
Panama,  Honduras,  the  Bahamas  and  the 
Republic  of  the  Marshall  Islands  are 
considered  under  effective  U.S.  control. 
EUSC  registries  are  recognized  by  the 
Maritime  Administration  after  consultation 
with  the  Department  of  Defense.  (MARAD 
OPLAN  001  A,  17  July  1990) 

Enrollment  Contract — The  document, 
executed  and  signed  by  MSC,  and  the 
individual  carrier  enrolling  that  carrier  into 
VISA  Stage  m. 

Foreign  flag  vessel— A  vessel  registered  or 
documented  under  the  law  of  a  country  other 
than  the  United  States  of  America. 

Intermodal  equipment — Containers 
(including  specialized  equipment),  chassis, 
trailers,  tractors,  cranes  and  other  materiel 
handling  equipment,  as  well  as  other 
ancillary  items. 

Liner— Type  of  service  offered  on  a 
definite,  advertised  schedule  and  giving 
relatively  frequent  sailings  at  regular 
intervals  between  specific  p>orts  or  ranges. 

Liner  throughput  capacity— The  system/ 
intermodal  capacity  available  and 
committed,  used  or  unused,  depending  on 
the  system  cycle  time  necessary  to  move  the 
designated  capacity  through  to  destination. 
Liner  throughput  capacity  shall  be  calculated 
as:  static  capacity  (outbound  from  CONUS)  X 
voyage  friequency  X.5. 

Management  services — Management 
expertise  and  exf)erience,  intermodal 
terminal  management,  information  resources, 
and  control  and  tracking  systems. 

0(xan  Common  carrier— An  entity  holding 
itself  out  to  the  general  public  to  provide 
transportation  by  water  of  f)assengers  or 
cargo  for  compensation;  which  assimies 
responsibility  for  transportation  from  port  or 
point  of  receipt  to  port  or  p>oint  of 
destination;  and  which  0{>erates  and  utilizes 
a  vessel  operating  on  the  high  seas  for  all  or 
part  of  that  transportation.  (As  defined  in  46 
App.  U.S.C  1702,  801,  and  842  regarding 
international,  interstate,  and  intercoastal 
commerce  respectively.) 

Operator— An  ocean  conunon  carrier  or 
contract  carrier  that  owns  or  controls  or 
manages  vessels  by  which  ocean 
transpKsrtation  is  provided. 

Organic  sealift— Ships  considered  to  be 
under  government  control  or  long-term 
charter — Fast  Sealift  Ships,  Ready  Reserve 


Force  and  commercial  ships  under  long-term 
charter  to  DoD. 

Participant— A  signatory  party  to  VISA, 
and  otherwise  as  defined  within  Section  VI 
of  this  document. 

Person — Includes  individuals  and 
corporations,  partnerships,  and  associations 
existing  under  or  authorized  by  the  laws  of 
the  United  States  or  any  state,  territory, 
district,  or  possession  thereof,  or  of  a  foreign 
country. 

Secfrans — Secretary  of  Transportation. 

Service  contract — A  contract  between  a 
shipper  (or  a  shipper's  association)  and  an 
ocean  common  carrier  (or  conference)  in 
which  the  shipper  makes  a  conmiitment  to 
provide  a  certain  minimum  quantity  of  cargo 
or  freight  revenue  over  a  fixed  time  f)eriod, 
and  the  ocean  common  carrier  or  conference 
commits  to  a  certain  rate  or  rate  schedule,  as 
well  as  a  defined  service  level  (such  as 
assured  space,  transit  time,  port  rotation,  or 
similar  service  features),  as  defined  in  the 
Shipping  Act  of  1984.  The  contract  may  also 
specify  provisions  in  the  event  of 
nonperformance  on  the  part  of  either  party. 

Standby  period — The  interval  between  the 
effective  date  of  a  Participant's  acceptance 
into  the  Agreement  and  the  activation  of  any 
stage,  and  the  periods  between  deactivation 
of  all  stages  and  any  later  activation  of  any 
stage. 

U.S.  Flag  Vessel — A  vessel  registered  or 
documented  under  the  laws  of  die  United 
States  of  America. 

USTRANSCOM— The  United  States 
Transportation  Command  and  its  component 
commands  (AMC,  MSC  and  MTMC). 

Vesse7  Sharing  Agreement  (VSA) 
Capacity— Space  chartered  to  a  Participant 
for  carriage  of  cai;go,  under  its  commercial 
contracts,  service  contracts  or  in  common   ~ 
carriage,  aboard  vessels  shared  with  another 
carrier  or  carriers  pursuant  to  a  commercial 
vessel  sharing  agreement  under  which  the 
carriers  may  compete  with  each  other  for  the 
carriage  of  cargo.  In  U.S.  foreign  trades  the 
agreement  is  filed  with  the  Federal  Maritime 
Commission  (FMC)  in  conformity  with  the 
Shipping  Act  of  1984  and  implementing 
regulations. 

Voyunteers — Any  vessel  owner/operator 
who  is  an  ocean  carrier  and  who  offers  to 
make  capacity,  resources  or  systems  available 
to  supf>ort  contingency  requirements. 

Preface 

The  Administrator,  pursuant  to  the 
authority  contained  in  Section  708  of 
the  Defense  Production  Act  of  1950,  as 
amended  (50  App.  U.S.C.  2158)(Section 
708)(DPA),  in  cooperation  with  the 
Department  of  Defense  (DoD),  has 
developed  this  Agreement  (hereafter 
called  the  Voluntary  Intermodal  Sealift 
Agreement  (VISA)J  to  provide  DoD  the 
commercial  sealift  and  intermodal 
shipping  services/systems  necessary  to 
meet  national  defense  Contingency 
requirements. 

USTRANSCOM  procures  commercial 
shipping  capacity  to  meet  requirements 
for  ships  and  intermodal  shipping 
services/systems  through  arrangements 


with  common  carriers,  with  contract 
carriers  and  by  charter.  DoD  (through 
USTRANSCOM)  and  Department  of 
Transportation  (DOT)  (through  MARAD) 
maintain  and  operate  a  fleet  of  ships 
owTied  by  or  under  charter  to  the 
Federal  Government  to  meet  the  logistic 
needs  of  the  military  services  which 
cannot  be  met  by  existing  commercial 
service.  Ships  of  the  Ready  Reserve 
Force  (RRF)  are  selectively  activated  for 
peacetime  military  tests  and  exercises, 
and  to  satisfy  military  operational 
requirements  which  cannot  be  met  by 
commercial  shipping  in  time  of  war. 
national  emergency,  or  military 
Contingency.  Foreign-flag  shipping  is 
used  in  accordance  with  applicable 
laws,  regulations  and  pohdes. 

The  ODjective  of  VISA  is  to  provide 
DoD  a  coordinated,  seamless  transition 
from  peacetime  to  wartime  for  the 
acquisition  of  commercial  seaUft  and 
intermodal  capability  to  augment  DoD's 
organic  sealift  capabilities.  This 
Agreement  establishes  the  terms, 
conditions  and  general  procedures  by 
which  {>ersons  or  parties  may  become 
VISA  Participants.  Through  advance 
joint  planning  among  USTRANSCOM, 
MARAD  and  the  Participants, 
Participants  may  provide  predetermined 
capacity  in  designated  stages  to  support 
DoD  Contingency  requirements. 

VISA  is  designed  to  create  close 
working  relationships  among  MARAD, 
USTRANSCOM  and  Participants 
through  which  Contingency  needs  and 
the  needs  of  the  civil  economy  can  be 
met  by  cooperative  action.  During 
Contingencies,  Participants  are  aff^orded 
maximum  flexibiUty  to  adjust 
commercial  operations  by  Cairier 
Coordination  Agreements  (CCA),  in 
accordance  with  appUcable  law. 

Participants  will  be  afforded  the  first 
opportunity  to  meet  DoD  peacetime  and 
Contingency  sealift  requirements  within 
applicable  law  and  regulations,  to  the 
extent  that  operational  requirements  are 
met.  In  the  event  VISA  Participants  are 
imable  to  fully  meet  Contingency 
requirements,  the  shipping  capacity 
made  available  under  VISA  may  be 
supplemented  by  ships/capacity  from 
non-Participants  in  accordance  with 
applicable  law  and  by  ships 
requisitioned  under  Section  902  of  the 
Merchant  Marine  Act,  1936  (as 
amended)  (46  App.  U.S.C.  1242).  In 
addition,  containers  and  chassis  made 
available  under  VISA  may  be 
supplemented  by  services  and 
equipment  acquired  by  USTRANSCOM 
or  accessed  by  the  Administrator 
through  the  provisions  of  46  CFR  Part 
340. 

The  Secretary  of  [)efense  (SecDef)  Jias 
approved  VISA  as  a  sealift  readiness 
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program  for  the  purpose  of  Section  909 
of  the  Merchant  Marine  Act,  1936,  as 
amended  (46  App.  U.aC.  1248). 

Voluntaiy  Inteimodal  Sealift 
AgracineDt 

I.  Purpose 

A.  The  Administrator  has  made  a 
determination,  in  accordance  with 
Section  708(c)(1)  of  the  Defense 
Production  Act  (DP A)  of  1950,  that 
conditions  exist  which  may  pose  a 
direct  threat  to  the  national  defense  of 
the  United  States  or  its  preparedness 
programs  and.  under  the  provisions  of 
Section  708,  has  certified  to  the 
Attorney  General  that  a  standby 
agreement  for  utilization  of  intermodal 
shipping  services/systems  is  necessary 
for  the  national  defense.  The  Attorney 
General,  in  consultation  with  the 
Chairman  of  the  Federal  Trade 
Commission,  has  issued  a  finding  that 
dry  cargo  shipping  capacity  to  meet 
national  defense  requirements  cannot  be 
provided  by  the  industry  through  a 
volimtary  agreement  having  less 
anticompetitive  effects  or  without  a 
volunta^  agreement. 

B.  The  purpose  of  VISA  is  to  provide 
a  responsive  transition  bom  peace  to 
Contingency  operations  through  pre- 
coordinated  agreements  for  seeUft 
captacity  to  support  DoD  Contingency 
requirements.  VISA  establishes 
procedures  for  the  ccanmitment  of 
intermodal  shipping  services/systems  to 
satisfy  such  requirements.  VISA  will 
change  from  standby  to  active  status 
upon  activation  by  appropriate 
authority  of  any  of  the  Stages,  as 
described  in  S«cti(m  V. 

C  It  is  intended  that  VISA  promote 
and  facilitate  DoD's  use  of  existing 
commercial  transportation  resources 
and  integrated  intermodal 
transportation  systems,  in  a  manner 
which  miniminw  disruption  to 
commercial  operations,  whenever 
possible. 

D.  Participants'  capacity  which  may 
be  committed  pursuant  to  this 
Agreement  may  include  all  intermodal 
shipping  services/systems  and  all  ship 
types,  including  container,  partial 
container,  container/bulk,  container/ 
roll-on/roll-off,  roll-on/roll-off  (of  all 
varieties),  bieakbulk  ships,  tug  and 
barge  combinations,  and  bcuge  carrier 
(LASH,  SeaBee). 

n.  Authorities 

A.MARAD 

1.  Sections  101  and  708  of  the  DPA, 
as  amended  (50  App.  U.S.C.  2158); 
Executive  Order  12919,  59  FR  29525, 
June  7, 1994;  Executive  Order  12148,  3 
CFR 1979  Comp..  p.  412.  as  amended; 


44  CFR  Part  332;  DOT  Order  1900.8;  46 
CFR  Part  340. 

2.  Section  501  of  Executive  Order 
12919,  as  amended,  delegated  the 
authority  of  the  President  under  Section 
708  to  SecTrans,  among  others.  By  DOT 
Order  1900.8,  SecTrans  delegated  to  the 
Administrator  the  authority  under 
which  VISA  is  sponsored. 

B.  USTRANSCOM 

1.  Section  113  and  Chapter  6  of  Title 
10  of  the  United  States  Code. 

2.  DoD  Directive  5158.4  designating 
USONCTRANS  to  provide  air,  land, 
and  sea  transportation  for  the  DoD. 

m.  General 

A.  Concept 

1.  VISA  provides  for  the  staged,  time- 
phased  availability  of  Participants' 
shipping  services/systems  to  meet  NCA- 
directed  DoD  Contingency  requirements 
in  the  most  demanding  defense  oriented 
seahft  emergencies  and  for  less 
demanding  defense  oriented  situations 
through  prenegotiated  Contingency 
contracts  between  the  govenmient  and 
Participants  (see  Figure  1).  Such 
arrangements  will  be  jointly  plaimed 
with  MARAD,  USTRANSCOM.  and 
Participants  in  peacetime  to  allow 
effective,  and  efficient  and  best  valued 
use  of  commercial  sealift  capacity, 
provide  DoD  assured  Contingency 
access,  and  minimize  commercial 
disruption,  whenever  possible. 

a.  Stages  I  and  n  provide  for 
prenegotiated  contracts  between  the 
DoD  and  Participants  to  provide  sealift 
capacity  against  all  projected  DoD 
Contingency  requirements.  These 
agreements  will  be  executed  in 
accordance  with  approved  DoD 
contractingmethodologies. 

b.  Stage  in  will  provide  for  additional 
capacity  to  the  DoD  when  Stages  I  and 
n  commitments  or  volunteered  capacity 
are  insufficient  to  meet  Contingency 
requirements,  and  adequate  shipping 
services  fitnn  non-Participants  are  not 
available  through  established  DoD 
contracting  practices  or  U.S. 
Government  treaty  agreements. 

2.  Activation  will  Be  in  accordance 
with  procedures  outlined  in  Section  V 
of  this  Agreement. 

3.  Following  is  the  prioritized  order 
for  utilization  of  commercial  sealift 
capacity  to  meet  DoD  peacetime  and 
Contingency  requirements: 

a.  U.S.  Flag  vessel  capacity  operated 
by  a  Participant  and  U.S.  Flag  Vessel 
Sharing  Agreement  (VSA)  capacity  of  a 
Participant. 

b.  U.S.  Flag  vessel  capacity  operated 
by  a  non-Participant. 

c.  Combination  U.S./foreign  flag 
vessel  capacity  operated  by  a  Participant 


and  combination  U.S./foreign  flag  VSA 
capacity  of  a  Participant. 

d.  Combination  U.S./foreign  flag 
vessel  capacity  operated  by  a  non- 
Participant. 

e.  U.S.  owned  or  operated  foreign  flag 
vessel  capacity  and  VSA  capacity  of  a 
Participant. 

f.  U.S.  owned  or  operated  foreign  flag 
vessel  capacity  and  VSA  capacity  of  a 
non-Participant. 

g.  Foreign-owned  or  operated  foreign 
flag  vessel  capacity  of  a  non-Participant. 

4.  Under  Section  VI.F.  of  this 
Agreement,  Participants  may  implement 
CCAs  to  fulfill  their  contractual 
commitments  to  meet  VISA 
requirements. 

B.  Responsibihties 

1.  The  SecDef,  through 
USTRANSCOM.  shall: 

a.  Define  time-phased  requirements 
for  Contingency  sealift  capacity  and 
resources  required  in  Stages  1, 11  and  III 
to  augment  DoD  seahft  resources. 

b.  Keep  MARAD  and  Participants 
apprised  of  Contingency  sealift  capacity 
required  and  resources  committed  to 
Stages  I  and  n. 

c.  Obtain  Contingency  sealift  capacity 
through  the  implementation  of  specific 
prenegotiated  DoD  Contingency 
contracts  with  Participants. 

d.  Notify  the  Administrator  upon 
activation  of  any  stage  of  VISA. 

e.  Co-chair  (with  MARAD)  the  Joint 
Planning  Advisory  Group  (JPAG). 

f.  EstabUsh  procedures,  in  accordance 
with  applicable  law  and  regulation, 
providing  Participants  with  necessary 
determinations  for  use  of  foreign  flag 
vessels  to  replace  an  equivalent  U.S. 
Flag  capacity  to  transport  a  Participant's 
normal  peacetime  DoD  cargo,  when 
Participant's  U.S.  Flag  assets  are 
removed  from  regular  service  to  meet 
VISA  Contingency  requirements. 

g.  Provide  a  reasonable  time  to  permit 
an  orderly  retvun  of  a  Participant's 
vessel(s)  to  its  regular  schedule  and 
termination  of  its  foreign  flag  capacity 
arrangements  as  determined  through 
coordination  between  DoD  and  the 
Participants. 

h.  Review  and  endorse  Participants' 
requests  to  MARAD  for  use  of  foreign 
flag  replacement  capacity  for  non-DoD 
government  cargo,  when  U.S.  Flag 
capacity  is  required  to  meet 
Contingency  requirements. 

2.  The  SecTrans,  through  MARAD, 
shall: 

a.  Review  the  amount  of  seaUft 
resources  committed  in  DoD  contracts  to 
Stages  I  and  II  and  notify 
USTRANSCOM  if  a  particular  level  of 
VISA  commitment  will  have  serious 
adverse  impact  on  the  commercial 
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sealift  industry's  ability  to  provide 
essential  services.  MARAD's  analysis 
shall  be  based  on  the  consideration  that 
all  VISA  Stage  I  and  11  capacity 
conunitted  will  be  activated.  This 
notification  will  occur  on  an  annual 
basis  upon  USCINCTRANS*  acceptance 
of  VISA  commitments  from  the 
Participants.  If  so  advised  by  MARAD, 
USTRANSCOM  will  adjust  the  size  of 
the  stages  or  provide  MARAD  with 
justification  for  maintaining  the  size  of 
those  stages.  USTRANSCOM  and 
MARAD  will  coordinate  to  ensure  that 
the  amoimt  of  sealift  assets  committed 
to  Steves  I  and  II  will  not  have  an 
adverse,  national  economic  impact. 

b.  Coordinate  with  EXDJ  for  the 
expedited  approval  of  CCAs. 

c.  Upon  request  by  USCINCTRANS 
and  approval  by  SecDef  to  activate  Stage 
III,  allocate  sealift  capacity  and 
intermodal  assets  to  meet  DoD 
Contingency  requirements.  DoD  shall 
have  priority  consideration  in  any 
allocation  situation. 

d.  Establish  procedures,  pursuant  to 
Section  653(d)  of  the  Maritime  Security 
Act  (MSA),  for  determinations  regarding 
the  equivalency  and  duration  of  the  use 
of  foreign  flag  vessels  to  replace  U.S. 
Flag  vessel  capacity  to  transport  the 
cargo  of  a  Participant  which  has  entered 
into  an  operating  agreement  under 
Section  652  of  the  MSA  and  whose  U.S. 
Flag  vessel  capacity  has  been  removed 
from  regular  service  to  meet  VISA 
contingency  requirements.  Such  foreign 
flag  vessels  shall  "be  ehgible  to  transport 
cargo  subject  to  the  Cargo  Preference 
Act  of  1904  (10  U.S.C.  2631),  P.R.  17  (46 
App.  U.S.C.  1241-1),  and  P.L.  684  (46 
App.  U.S.C.  1241(b)).  However,  any 
procedures  regarding  the  use  of  such 
foreign  flag  vessels  to  transport  cargo 
subject  to  the  Cargo  Preference  Act  of 
1904  must  have  the  conciurence  of 
USTRANSCOM  before  it  becomes 

.  efiecUve. 

e.  Co-chair  (vidth  USTRANSCOM)  the 
JPAG. 

f.  Seek  necessary  Jones  Act  waivers  as 
required.  To  the  extent  feasible, 
participants  with  Jones  Act  vessels  or 
vessel  capacity  will  use  CCAs  or  other 
arrangements  to  protect  their  abihty  to 
m{untain  services  for  their  commercial 
customers  and  to  fulfill  their 
commercial  peacetime  commitments 
with  U.S.  Flag  vessels.  In  situations 
where  the  activation  of  this  Agreement 
deprives  a  Participant  of  all  or  a  portion 
of  its  Jones  Act  vessels  or  vessel 
capacity  and,  at  the  same  time,  creates 

a  general  shortage  of  Jones  Act  vessel(s) 
or  vessel  capacity  on  the  market,  the 
Administrator  may  request  that  the 
Secretary  of  the  Treasury  grant  a 
temporary  waiver  of  the  provisions  of 


the  Jones  Act  to  permit  a  Participant  to 
charter  or  otherwise  utilize  non-Jones 
Act  vessel(s)  or  vessel  capacity,  with 
priority  consideration  recommended  for 
U.S.  crewed  vessel(s)  or  vessel  capacity. 
The  vessel(s)  or  vessel  capacity  for 
which  such  waivers  are  requested  will 
be  approximately  equal  to  the  Jones  Act 
vessel(s)  or  vessel  capacity  chartered  or 
under  contract  to  the  DoD,  and  any 
waiver  that  may  be  granted  will  be 
effective  for  the  period  that  the  Jones 
Act  vessel(s)  or  vessel  capacity  is  on 
charter  or  under  contract  to  the  DoD 
plus  a  reasonable  time  for  termination  of 
the  replacement  charters  as  determined 
by  the  Administrator.  - 

C.  Termination  of  Charters,  Leases  and 
Other  Contractual  Arrangements 

1.  USTRANSCOM  will  notify  the 
Administrator  as  soon  as  possible  of  the 
prospective  termination  of  charters, 
leases,  management  service  contracts  or 
other  contractual  arrangements  made  by 
the  DoD  under  this  Agreement. 

2.  In  the  event  of  general 
requisitioning  of  ships  under  46  App. 
U.S.C.  1242,  the  Administrator  shall 
consider  commitments  made  with  the 
DoD  under  this  Agreement. 

D.  Modification/ Amendment  of  This 
Agreement 

1.  The  Attorney  General  may  modify 
this  Agreement,  in  writing,  after 
consultation  with  the  Chairman-FTC, 
SecTrans,  through  his  representative 
MARAD.  and  SecDef,  through  his 
representative  USCINCTRANS. 
Although  Participants  may  withdraw 
from  this  Agreement  pursuant  to 
Section  VI.D,  they  remain  subject  to 
VISA  as  amended  or  modified  imtil 
such  withdrawal. 

2.  The  Administrator,  USCINCTRANS 
and  Participants  may  modify  this 
Agreement  at  any  time  by  mutual 
agreement,  but  only  in  writing  with  the 
approval  of  the  Attorney  General  and 
the  Chairman-FTC. 

3.  Participants  may  propose 
amendments  to  this  Agreement  at  any 
time. 

E.  Administrative  Expenses — 
Administrative  and  Out-of-pocket 
Expenses  Incurred  by  a  Participant  Shall 
Be  Borne  Solely  by  the  Participant 

F.  Record  Keeping 

1.  MARAD  has  primary  responsibility 
for  maintaining  carrier  VISA  application 
records  in  connection  with  this 
Agreement.  Records  will  be  maintained 
in  accordance  with  MARAD 
Regulations.  Once  a  carrier  is  selected  as 
a  VISA  Participant,  a  copy  of  the  VISA 
application  form  will  be  forwarded  to 
USTRANSCOM. 


2.  In  accordance  with  44  CFR 
332.2(c).  MARAD  is  responsible  for  the 
making  and  record  maintenance  of  a  full 
and  verbatim  transcript  of  each  JPAG 
meeting.  MARAD  shall  send  this 
transcript,  and  any  volimtary  agreement 
resulting  from  the  meeting,  to  the 
Attorney  General,  the  Chairman-FTC. 
the  Director-FEMA,  any  other  party  or 
repository  required  by  law  and  to 
Participants  upon  their  request. 

3.  USTRANSCOM  shall  be  the  official 
custodian  of  records  related  to  the 
contracts  to  be  used  imder  this 
Agreement,  to  include  specific 
information  on  enrollment  of  a 
Participant's  capacity  in  VISA. 

4.  In  accordance  with  44  CFR 
332.3(d),  a  Participant  shall  maintain  for 
five  (5)  years  all  minutes  of  meetings, 
transcripts,  records,  dociunents  and 
other  data,  including  any 
communications  with  other  Participants 
or  with  any  other  member  of  the 
industry  or  their  representatives,  related 
to  the  administration,  including 
planning  related  to  and  implementation 
of  Stage  activations  of  this  Agreement. 
Each  Participant  agrees  to  make  such 
records  available  to  the  Administrator. 
USCINCTRANS.  the  Attorney  General, 
and  the  Chairman-FTC  for  inspection 
and  copying  at  reasonable  times  and 
upon  reasonable  notice.  Any  record 
maintained  by  MARAD  or 
USTRANSCOM  pursuant  to  paragraphs 
1,  2,  or  3  of  this  subsection  shall  be 
available  for  pubfic  inspection  and 
copying  unless  exempted  on  the 
grounds  specified  in  5  U.S.C  552(b)  or 
identified  as  privileged  and  confidential 
information  in  accordance  with  Section 
708(e). 

G.  MARAD  Reporting  Requirements — 
MARAD  Shall  Report  to  the  Director- 
FEMA,  as  Required,  on  the  Status  and 
Use  of  This  Agreement 

IV.  Joint  Planning  Advisory  Group 

A.  The  JPAG  provides 
USTRANSCOM,  MARAD  and  VISA 
Participants  a  planning  forum  to: 

1.  Analyze  DoD  Contingency  sealift/ 
intermodal  service  and  resource 
requirements. 

2  Identify  commercial  sealift  capacity 
that  may  be  used  to  meet  DoD 
requirements,  related  to  Contingencies 
and.  as  requested  by  USTRANSCOM, 
exercises  and  special  movements. 

3.  Develop  and  recommend  Concepts 
of  Operations  (CONOPS)  to  meet  DoD- 
approved  Contingency  requirements 
and,  as  requested  by  USTRANSCOM. 
exercises  and  special  movements. 

B.  The  JPAG  will  be  co-chaired  by 
MARAD  and  USTRANSCOM,  and  wiU 
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convene  as  jointly  determined  by  the  co- 
chaiis. 

C.  The  JPAG  will  consist  of 
designated  representatives  from 
MARAD,  USTRANSCOM,  each 
Participant,  and  maritime  labor.  Other 
attendees  may  be  invited  at  the 
discretion  of  the  co-chairs  as  necessary 
to  meet  JPAG  requirements. 
Representatives  will  provide  technical 
advice  and  support  to  ensure  maximum 
coordination,  efficiency  and 
effectiveness  in  the  use  of  Participants' 
resources.  All  Participaiits  will  be 
invited  to  all  open  JPAG  meetings.  For 
selected  JPAG  meetings,  attendance  may 
be  Umited  to  designated  Participants  to 
meet  specific  operational  requirements. 

1.  The  co-chairs  may  establish 
working  groups  within  JPAG. 
Participants  may  be  assigned  to  working 
groups  as  necessary  to  develop  specific 
CONOPS. 

2.  Each  wcffking  group  will  be  co- 
chaired  by  representatives  designated  by 
MARAD  and  USTRANSCOM. 

D.  The  JPAG  will  not  be  used  for 
contract  negotiations  and/or  contract 
discussions  between  carriers  and  the 
DoD;  such  negotiations  and/or 
discussions  will  be  in  accordance  with 
applicable  DoD  contracting  policies  and 
procedures. 

E.  The  JPAG  co-chairs  shall: 

1.  Notify  the  Attorney  General,  the 
Chairman-FTC,  Participants  and  the 
maritime  labor  representative  of  the 
time,  place  and  natiire  of  each  JPAG 
meeting. 

2.  Provide  for  pubUcation  in  the 
Federal  Register  of  a  notice  of  the  time, 
place  and  nature  of  each  JPAG  meeting. 
If  the  meeting  is  open,  a  Federal 
Register  notice  will  be  pubUshed 
reasonably  in  advance  of  the  meeting.  If 
a  meeting  is  closed,  a  Federal  Register 
notice  will  be  published  within  ten  (10) 
days  after  the  meeting  and  will  include 
the  reasons  for  closing  the  meeting. 

3.  EstabUsh  the  agenda  for  each  JPAG 
meeting  and  be  responsible  for 
adherence  to  the  agenda. 

4.  Provide  for  a  full  and  complete 
transcript  or  other  record  of  each 
meeting  and  provide  one  copy  each  of 
transcript  or  other  record  to  the 
Attorney  General,  the  Chairman-FTC, 
and  to  Participants,  upon  request. 

F.  Security  Measures — The  co-chairs 
will  develop  and  coordinate  appropriate 
security  measures  so  that  Contingency 
planning  information  can  be  shared 
with  Participants  to  enableihem  to  plan 
their  commitments 


V.  Activation  of  VISA  Contingency 
Pmvisions 

A.  General 

VISA  may  be  activated  at  the  request 
of  USCINCTRANS,  with  approval  of 
SecDef,  as  needed  to  support 
Contingency  operations.  Activating 
volimtary  commitments  of  capacity  to 
support  such  operations  will  be  in 
accordance  with  prenegotiated 
Contingency  contracts  between  DoD  and 
Participants. 

B.  Notification  of  Activation 

1.  USCINCTRANS  will  noUfy  the 
Administrator  of  the  activation  of  Stages 
I,  II,  and  m. 

2.  The  Administrator  shall  notify  the 
Attorney  General  and  the  Chairman-FTC 
when  it  has  been  determined  by  DoD 
that  activation  of  any  Stage  of  VISA  is 
necessary  to  meet  DoD  Contingency 
requirements. 

C.  Voluntary  Capacity 

1.  Throughout  the  activation  of  any 
Stages  of  this  Agreement,  E)oD  may 
utilize  voluntary  commitment  of  seaUft 
capacity  or  systems. 

2.  Requests  for  volunteer  capacity  will 
be  extended  simultaneously  to  both 
Participants  and  other  carriers.  First 
priority  for  utihzation  will  be  given  to 
Participants  who  have  signed  Stage  I 
and/or  II  contracts  and  are  capable  of 
meeting  the  operational  requirements. 
Participants  providing  voluntary 
capacity  may  request  USTRANSCOM  to 
activate  their  prenegotiated  Contingency 
contracts;  to  the  maximum  extent 
possible,  USTRANSCOM,  where 
appropriate,  shall  support  such 
requests.  Volunteered  capacity  will  be 
credited  against  Participants'  staged 
conmiitments,  in  the  event  such  stages 
are  subsequently  activated. 

3.  In  the  event  Participants  are  unable 
to  fully  meet  Contingency  requirements, 
or  do  not  voluntarily  offer  to  provide  the 
required  capacity,  the  shipping  capacity 
made  available  imder  VISA  may  be 
supplemented  by  ships/capacity  bom 
non-Participants. 

4.  When  voluntary  capacity  does  not 
meet  DoD  Contingency  requirements, 
DoD  will  activate  the  VISA  stages  as 
necessary. 

D.  Stage  I 

1.  Stage  I  will  be  activated  in  whole 
or  in  part  by  USCINCTRANS,  with 
approval  of  SecDef,  when  voluntary 
capacity  commitments  are  insufficient 
to  meet  DoD  Contingency  requirements. 
USaNCTRANS  will  notify  the 
Administrator  upon  activation. 


2.  USTRANSCOM  will  implement 
Stage  I  Contingency  contracts  as  needed 
to  meet  operational  requirements. 

E.  Stage  n 

1.  Stage  II  will  be  activated,  in  whole 
or  in  part,  when  Contingency 
requirements  exceed  the  capabiUty  of  . 
Stage  I  and/or  voluntarily  committed 
resources. 

2.  Stage  n  will  be  activated  by 
USCINCTRANS,  with  approval  of 
SecDef,  following  the  same  procedures 
discussed  in  paragraph  D  above. 

F.  Stage  m 

1.  Stage  ni  will  be  activated,  in  whole 
or  in  part,  when  Contingency 
requirements  exceed  the  capabiUty  of 
Stages  I  and  n,  and  other  shipping 
services  are  not  available.  This  stage 
involves  DoD  use  of  capacity  and 
vessels  operated  by  Participants  which 
will  be  furnished  to  DoD  when  required 
in  accordance  with  this  Agreement.  The 
capacity  and  vessels  are  allocated  by 
MARAD  on  behalf  of  SecTrans  to 
USCINCTRANS. 

2.  Stage  III  will  be  activated  by 
USCINCTRANS  upon  approval  by 
SecDef.  Upon  activation,  DoD  SecDef 
will  request  SecTrans  to  allocate  seaUft 
capacity  based  on  DoD  requirements,  in 
accordance  with  Title  1  of  DPA,  to  meet 
the  Contingency  requirement.  All 
Participants'  capacity  committed  to 
VISA  is  subject  to  use  during  Stage  m. 

3.  Upon  allocation  of  sealift  assets  by 
SecTrans,  through  its  designated 
representative  MARAD,  USTRANSCOM 
will  negotiate  and  execute  Contingency 
contracts  with  Participants,  using  pre- 
approved  rate  methodologies  as 
established  jointly  by  SecTrans  and 
SecDef  in  fulfillment  of  Section  653  of 
the  Maritime  Security  Act  of  1996.  Until 
execution  of  such  contract,  the 
Participant  agrees  that  the  assets  remain 
subject  to  the  provisions  of  Section  902 
of  the  Merchant  Marine  Act  of  1936. 
Title  46  App.  U.S.C.  1242. 

4.  Simultaneously  with  activation  of 
Stage  m,  the  DoD  SeaUft  Readiness 
Program  (SRP)  will  be  activated  for 
those  carriers  still  under  obligation  to 
that  program. 

G.  Partial  Activation 

As  used  in  this  Section  V,  activation 
"in  part"  of  any  Stage  under  this 
Agreement  shall  mean  one  of  the 
following: 

1.  Activation  of  only  a  portion  of  the 
committed  capacity  of  some,  but  not  aU, 
of  the  Participants  in  any  Stage  that  is 
activated;  or 

2.  Activation  of  the  entire  committed 
capacity  of  some,  but  not  all,  of  the 
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Participants  in  any  Stage  that  is 
activated;  or 

3.  Activation  of  only  a  portion  of  the 
entire  committed  capacity  of  all  of  the 
Participants  in  any  Stage  that  is 
activated. 

VI.  Terms  and  Conditions 

A.  Participation 

1.  Any  U.S.  Flag  vessel  operator 
organized  under  the  laws  of  a  State  of 
the  United  States,  or  the  District  of 
Columbia,  may  become  a  "Participant" 
in  this  Agreement  by  submitting  an 
executed  copy  of  the  form  referenced  in 
Section  Vn,  and  by  entering  into  a  VISA 
Enrollment  Contract  with  DoD  which 
estabhshes  a  legal  obligation  to  perform 
and  which  specifies  payment  or 
payment  methodology  for  all  services 
rendered. 

2.  The  term  "Participant"  includes  the 
entity  described  in  VI. A.  1  above,  and  all 
United  States  subsidiaries  and  affiUates 
of  the  entity  which  own,  operate, 
charter  or  lease  ships  and  intermodal 
equipment  in  the  regular  course  of  their 
business  and  in  which  the  entity  holds 

a  controlling  interest. 

3.  Upon  request  of  the  entity 
executing  the  form  referenced  in  Section 
vn,  the  term  "Participant"  may  include 
the  controlled  non-domestic 
subsidiaries  and  affiliates  of  such  entity 
signing  this  Agreement,  provided  that 
the  Administrator,  in  coordination  with 
USCINCTRANS,  grants  specific 
approval  for  their  inclusion. 

4.  Any  entity  receiving  payments 
under  the  Maritime  Security  Program 
(MSP),  pursuant  to  the  Maritime 
Security  Act  of  1996  (MSA)  (PL.  104- 
239),  shall  become  a  "Participant"  with 
respect  to  all  vessels  enrolled  in  MSP  at 
all  times  imtil  the  date  the  MSP 
operating  agreement  would  have 
terminated  according  to  its  original 
terms.  The  MSP  operator  shall  be 
enrolled  in  VISA  as  a  Stage  m 
Participant,  at  a  minimum.  Such 
participation  will  satisfy  the 
requirement  for  an  MSP  participant  to 
be  enrolled  in  an  emergency 
preparedness  program  approved  by 
SecDef  as  provided  in  Section  653  of  the 
MSA. 

5.  A  Participant  shall  be  subject  only 
to  the  provisions  of  this  Agreement  and 
not  to  the  provisions  of  the  SRP. 

6.  MARAO  shall  publish  periodically 
in  the  FEDERAL  REGISTER  a  list  of 
Participants. 

B.  Agreement  of  Participant 

1.  Each  Participant  agrees  to  provide 
commercial  sealift  and/or  intermodal 
shipping  services/systems  in  accordance 
witti  DoD  Contingency  contracts. 


USTRANSCOM  will  review  and 
approve  each  Participant's  commitment 
to  ensure  it  meets  DoD  Contingency 
requirements.  A  Participant's  capacity 
commitment  to  Stages  I  and  11  will  be 
one  of  the  considerations  in  determining 
the  level  of  DoD  peacetime  contracts 
awarded  with  the  exception  of  Jones  Act 
capacity  (as  discussed  in  paragraph  4 
below). 

2.  DoD  may  also  enter  into 
Contingency  contracts,  not  linked  to 
peacetime  contract  commitments,  with 
Participants,  as  required  to  meet  Stage  I 
and  n  requirements. 

3.  Commitment  of  Participants' 
resources  to  VISA  is  as  follows: 

a.  Stage  III:  A  carrier  desiring  to 
participate  in  DoD  peacetime  contracts/ 
trafiic  must  commit  no  less  than  50%  of 
its  total  U.S.  Flag  capacity  into  Stage  III. 
Carriers  receiving  DOT  payments  under 
the  MSP,  or  carriers  subject  to  Section 
909  of  Merchant  Marine  Act  of  1936,  as 
amended,  that  are  not  enrolled  in  the 
SRP  will  have  vessels  receiving  such 
assistance  enrolled  in  Stage  III. 
Participants'  capacity  under  charter  to 
DoD  will  be  considered  "organic"  to 
DoD,  and  does  not  count  towards  the 
Participant's  Contingency  commitment 
diuing  the  period  of  the  charter. 
Participants  utilized  under  Stage  III 
activation  will  be  compensated  based 
upon  a  DoD  pre-approved  rate 
methodology. 

b.  Stages  I  and  11:  DoD  will  annually 
develop  and  publish  minimum 
commitment  requirements  for  Stages  I 
and  II.  Normally,  the  awarding  of  a  long- 
term  (i.e.,  one  year  or  longer)  DoD 
contract,  exclusive  of  charters,  will 
include  the  annual  predesignated 
minimum  commitment  to  Stages  I  and/ 
or  n.  Participants  desiring  to  bid  on  DoD 
peacetime  contracts  will  be  required  to 
provide  commitment  levels  to  meet 
DoD-established  Stage  I  and/ or  II 
minimums  on  an  annual  basis. 
Participants  may  gain  additional 
consideration  for  peacetime  contract 
cargo  allocation  awards  by  committing 
capacity  to  Stages  I  and  11  beyond  the 
specified  minimums.  If  the  Participant 
is  awarded  a  contract  reflecting  such  a 
commitment,  that  commitment  shall 
become  the  actual  amount  of  a 
Participant's  U.S.  Flag  capacity 
commitment  to  Stages  I  and  II.  A 
Participant's  Stage  HI  U.S.  Flag  capacity 
commitment  shall  represent  its  total 
minimum  VISA  commitment.  That 
Participant's  Stage  I  and  11  capacity 
commitments  as  well  as  any  volunteer 
capacity  contribution  by  Participant  are 
portions  of  Participant's  total  VISA 
commitment.  Participants  activated 
-during  Stages  I  and  II  will  be 


compensated  in  accordance  with 
prenegotiated  Contingency  contracts. 

4.  Participants  exclusively  operating 
vessels  engaged  in  domestic  trades  will 
be  required  to  commit  50%  of  that 
capacity  to  Stage  III.  Such  Participants 
will  not  be  required  to  commit  capacity 
to  Stages  I  and  11  as  a  consideration  of 
domestic  peacetime  traffic  and/or 
contract  award.  However,  such 
Participants  may  voluntarily  agree  to 
commit  capacity  to  Stages  I  and/or  n. 

5.  The  Participant  owning,  operating, 
or  controlling  an  activated  ship  or  ship 
capacity  will  provide  intermodal 
equipment  and  management  services 
needed  to  utilize  the  ship  and 
equipment  at  not  less  than  the 
Participant's  normal  efficiency,  in 
accordance  with  the  prenegotiated 
Contingency  contracts  implementing 
this  Agreement. 

C.  Effective  Date  and  Duration  of 
Participation 

1.  Participation  in  this  Agreement  is 
effective  upon  execution  by  MARAD  of 
the  submitted  form  referenced  in 
Section  VII,  and  approval  by 
USTRANSCOM  by  execution  of  an 
Enrollment  Contract,  for  Stage  m,  at  a 
minimum. 

2.  VISA  participation  remains  in 
effect  imtil  the  Participant  terminates 
the  Agreement  in  accordance  with 
paragraph  D  below,  or  termination  of 
the  Agreement  in  accordance  with  44 
CFR  §  332.4.  Notwitiistanding 
termination  of  VISA  or  participation  in 
VISA,  obligations  pursuant  to  executed 
DoD  peacetime  contracts  shall  remain  in 
effect  for  the  term  of  such  contracts  and 
are  subject  to  all  terms  and  conditions 
thereof. 

D.  Participant  Termination  of  VISA 

1.  Except  as  provided  in  paragraph  2 
below,  a  Participant  may  terminate  its 
participation  in  VISA  upon  written 
notice  to  the  Administrator.  Such 
termination  shall  become  effective  30 
days  after  written  notice  is  received, 
unless  obligations  incurred  under  VISA 
by  virtue  of  activation  of  any 
Contingency  contract  cannot  be  fulfilled 
prior  to  the  termination  date,  in  which 
case  the  Participant  shall  be  required  to 
complete  the  performance  of  such 
obligations.  Voluntary  termination  by  a 
carrier  of  its  VISA  participation  shall 
not  act  to  terminate  or  otherwise 
mitigate  any  separate  contractual 
commitment  entered  into  with  DoD. 

2.  A  Participant  having  an  MSP 
operating  agreement  with  SecTrans 
shall  not  withdraw  from  this  Agreement 
at  any  time  during  the  original  term  of 
the  MSP  operating  agreement. 
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3.  A  Participant's  withdrawal,  or 
termination  of  this  Agreement,  will  not 
deprive  a  Participant  of  an  antitrust 
defense  otherwise  available  to  it  in 
accordance  with  DPA  Section  708  for 
the  fulfillment  of  obligations  incurred 
prior  to  withdrawal  or  termination. 

4.  A  Participant  othenvise  subject  to 
the  DoD  SRP  that  voluntarily  withdraws 
from  this  Agreement  will  become 
subject  again  to  the  DoD  SRP. 

E.  Rules  and  Regulations 

Each  Participant  acknowledges  and 
agrees  to  abide  by  all  provisions  of  DPA 
Section  708,  and  regulations  related 
thereto  which  are  promulgated  by  the 
Secretary,  the  Attorney  General,  and  the 
Chairman-FTC.  Standards  and 
procedures  pertaining  to  volimtary 
agreements  have  been  promulgated  in 
44  CFR  Part  332.  46  CFR  Part  340 
establishes  procedures  for  assigning  the 
priority  for  use  and  the  allocation  of 
shipping  services,  containers  and 
chassis.  The  JPAG  will  inform 
Participants  of  new  and  amended  rules 
and  regulations  as  they  are  issued  in 
accordance  with  law  and  administrative 
due  process.  Although  Participants  may 
withdraw  from  VISA,  they  remain 
subject  to  all  authorized  rules  and 
regulations  while  in  Participant  status. 

F.  Carrier  Coordination  Agreements 
(CCA) 

1.  When  any  Stage  of  VISA  is 
activated  or  when  DoD  has  requested 
volimteer  capacity  pursuant  to  Section 
V.B.  of  VISA,  Participants  may 
implement  approved  CCAs  to  meet  the 
needs  of  the  DoD  and  to  minimize  the 
disruption  of  their  services  to  the  dvil 
economy. 

2.  A  CCA  for  which  the  parties  seek 
the  benefit  of  Section  708(j)  of  the  DPA 
shall  be  identified  as  such  and  shall  be 
submitted  to  the  Administrator  for 
approval  and  certification  in  accordance 
with  Section  708(f)(1)(A)  of  the  DPA. 
Upon  approval  and  certification,  the 
Administrator  shall  transmit  the 
Agreement  to  the  Attorney  General  for 

a  finding  in  accordance  with  Section 
7G8(f)(l)(B)  of  the  DPA.  Parties  to 
approved  CCAs  may  avail  themselves  of 
the  antitrust  defenses  set  forth  in 
Section  708(j)  of  the  DPA.  Nothing  in 
VISA  precludes  Participants  bom 
engaging  in  lawful  conduct  (including 
carrier  coordination  activities)  that  Ues 
outside  the  scope  of  an  approved  Carrier 
Coordination  Agreement;  but  antitrust 
defenses  will  not  be  available  pursuant 
to  Section  708(j)  of  the  DPA  for  such 
conduct. 

3.  Participants  may  seek  approval  for 
CCAs  at  any  time. 


G.  Enrollment  of  Capacity  (Ships  and 
Equipment) 

1.  A  Ust  identifying  the  ships/capacity 
and  intermodal  equipment  committed 
by  a  Participant  to  each  Stage  of  VISA 
will  be  prepared  by  the  Participant  and 
submitted  to  USTRANSCOM  within 
seven  days  after  a  carrier  has  become  a 
Participant.  USTRANSCOM  will 
maintain  a  record  of  all  such 
commitments.  Participants  will  notify 
USTRANSCOM  of  any  changes  not  later 
than  seven  days  prior  to  the  change. 

2.  USTRANSCOM  will  provide  a  copy 
of  each  Participant's  VISA  commitment 
data  and  all  changes  to  MARAD. 

3.  Information  which  a  Participant 
identifies  as  privileged  or  business 
confidential/proprietary  data  shall  be 
withheld  bom  public  cQsclosure  in 
accordance  with  Section  708(h)(3)  and 
Section  705(e)  of  the  DPA,  5  App.  U.S.C. 
552(b),  and  44  CFR  Part  332. 

4.  Enrolled  ships  are  required  to 
comply  with  46  CFR  Part  307, 
Establishment  of  Mandatory  Position 
Reporting  System  for  Vessels. 

H.  War  Risk  Insiuance 

1.  Where  commercial  war  risk 
insurance  is  not  available  on  reasonable 
terms  and  conditions,  EKDT  shall 
provide  non-premium  government  war 
risk  insurance,  subject  to  the  provisions 
of  Section  1205  of  the  Merchant  Marine 
Act,  1936,  as  amended  (46  App.  U.S.C. 
1285(a)). 

2.  Pursuant  to  46  CFR  308.1(c),  the 
Administrator  (or  DOT)  vriU  find  each 
ship  enrolled  or  utilized  under  this 
agreement  eligible  for  U.S.  Government 
war  risk  insurance. 

I.  Antitrust  Defense 

1.  Under  the  provisions  of  DPA 
Section  708,  each  carrier  shall  have 
available  as  a  defense  to  any  dvil  or 
criminal  action  brought  under  the 
antitrust  laws  (or  any  similar  law  of  any 
State)  with  respect  to  any  action  taken 
to  develop  or  carry  out  this  Agreement, 
that  such  act  was  taken  in  the  course  of 
developing  or  carrying  out  this 
Agreement  and  that  the  Participant 
compUed  with  the  provisions  of  DPA 
Section  708  and  any  regulation 
thereunder,  and  acted  in  accordance 
with  the  terms  of  this  Agreement. 

2.  This  defense  shall  not  be  available 
to  the  Participant  for  any  action 
occurring  after  termination  of  this 
Agreement.  This  defense  shall  not  be 
available  upon  the  modification  of  this 
Agreement  with  respect  to  any 
subsequent  action  that  is  beyond  the 
scope  of  the  modified  text  of  this 
Agreement,  except  that  no  such 
modification  shall  be  accompUshed  in  a 


way  that  will  deprive  the  Participant  of 
antitrust  defense  for  the  fulfillment  of 
obligations  incurred. 

3.  This  defense  shall  be  available  only 
if  and  to  the  extent  that  the  Participant 
asserting  it  demonstrates  that  the  action, 
which  includes  a  discussion  or 
agreement,  was  within  the  scope  of  this 
Agreement. 

4.  The  person  asserting  the  defense 
bears  the  biuden  of  proof. 

5.  The  defense  shall  not  be  available 
if  the  person  against  whom  it  is  asserted 
shows  that  the  action  was  taken  for  the 
purpose  of  violating  the  antitrust  laws. 

6.  As  appropriate,  the  Administrator. 
on  behalf  of  SecTrans,  and  DoD  will 
support  agreements  filed  by  Participants 
with  the  Federal  Maritime  Commission 
that  are  related  to  the  standby  or 
Contingency  implementation  of  VISA. 

J.  Breach  of  Contract  Defense 

Under  the  provisions  of  DPA  Section 
708,  in  any  action  in  any  Federal  or 
State  coiut  for  breach  of  contract,  there 
shall  be  available  as  a  defense  that  the 
alleged  breach  of  contract  was  caused 
predominantly  by  action  taken  by  a 
Partldpant  during  an  emergeiicy 
(including  action  taken  in  imminent 
antidpation  of  an  emergency)  to  carry 
out  this  Agreement.  Such  defense  shall 
not  release  the  party  asserting  it  bom 
any  obligation  under  appUcable  law  to 
mitigate  damages  to  the  greatest  extent 
possible. 

K.  Vessel  Sharing  Agreements  (VSA) 

1.  VISA  allows  Partidpants  the  use  of 
a  VSA  to  utihze  non-Participant  U.S. 
Flag  or  foreign-owned  and  operated 
foreign  flag  vessel  capadty  as  a 
substitute  for  VISA  Contingency 
capability  provided: 

a.  The  foreign  flag  capadty  is  utilized 
in  accordance  with  cargo  preference 
laws  and  regulations. 

b.  The  use  of  a  VSA,  either  currently 
in  use  or  a  new  proposal,  as  a 
substitution  to  meet  DoD  Contingency 
requirements  is  agreed  upon  by 
USTRANSCOM  and  MARAD; 

c.  The  Participant  carrier 
demonstrates  adequate  control  over  the 
offered  VSA  capacity  diuing  the  period 
of  utilization. 

d.  Service  requirements  are  satisfied. 

e.  Participant  is  responsible  to  DoD 
for  the  carriage  or  services  contracted 
for.  Though  VSA  capadty  may  be 
utiUzed  to  fulfill  a  Contingency 
commitment,  a  Participant's  U.S.  Flag 
VSA  capadty  in  another  Partidpant's 
vessel  shall  not  ad  in  a  manner  to 
increase  a  Participant's  capacity 
commitment  to  VISA. 

2.  Partidpants  will  apprise  MARAD 
and  USTRANSCOM  in  advance  of  any 
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change  in  a  VSA  of  which  it  is  a 
member,  if  such  changes  reduce  the 
availability  of  Participant  capacity 
provided  for  in  any  approved  and 
accepted  Contingency  Concept  of 
Operations. 

3.  Participants  will  not  act  as  a  broker 
for  DoD  cargo  unless  requested  by 
USTRANSCOM. 

VII.  Application  and  Agreement 

The  Administrator,  in  coordination 
with  USCINCTRANS  has  adopted  the 
form  on  page  31  ("Application  to 
Participate  in  the  Voluntary  Intermodal 
Sealift  Agreement")  on  which 
intermodal  ship  operators  may  apply  to 
become  a  Participant  in  this  Agreement. 
The  form  incorporates,  by  reference,  the 
terms  of  this  Agreement. 

United  States  of  America,  Department  of 
Transportation,  Maritime  Administration 

Application  To  Participate  in  the  Voluntary 
Intermodal  Sealift  Agreement 

The  applicant  identified  below  hereby 
applies  to  participate  in  the  Maritime 


Administration's  agreement  entitled 
"Voluntary  Intermodal  Sealift  Agreement." 
The  text  of  said  Agreement  is  published  in 

Federal  Register , 

,  19 .  This  Agreement  is 

authorized  under  Section  708  of  the  Defense 
Production  Act  of  1950,  as  amended  (50  App. 
U.S.C.  2158).  Regulations  governing  this 
Agreement  appear  at  44  CFR  Part  332  and  are 
reflected  at  49  CFR  Subtitle  A. 

The  applicant,  if  selected,  hereby 
acknowledges  and  agrees  to  the  incorporation 
by  reference  into  this  Application  and 
Agreement  of  the  entire  text  of  the  Voluntary 
Intermodal  Sealift  Agreement  published  in 

Federal  Register , 

,  19 ,  as  though  said  text 

were  physically  recited  herein. 

The  Applicant,  as  a  Participant,  agrees  to 
comply  with  the  provisions  of  Section  708  of 
the  Defense  Production  Act  of  1950,  as 
amended,  the  regulations  of  44  CFR  Part  332 
and  as  reflected  at  49  CFR  Subtitle  A.  and  the 
terms  of  the  Voluntary  Intermodal  Sealift 
Agreement.  Further,  the  applicant,  if  selected 
as  a  Participant,  hereby  agrees  to 
contractually  commit  to  make  specifically 
enrolled  vessels  or  capacity,  intermodal 
equipment  and  management  of  intermodal 


transfwrtation  systems  available  for  use  by 
the  Department  of  Defense  and  to  other 
Participants  as  discussed  in  this  Agreement 
and  the  subsequent  Department  of  Defense 
Voluntary  Intermodal  Sealift  Agreement 
Erut>llment  Contract  for  the  purpose  of 
meeting  national  defense  requirement. 
Attest: 

(Corporate  Secretary) 
(CORPORATE  SEAL) 
Effective  Date:     


(Secretary 
(SEAL) 


(Applicant-Corporate  Name) 


(Signature) 


(Position  Title) 

United  States  of  America,  Department  of 
Transportation,  Maritime  Administration 

By:       '. 

Maritime  Administrator 
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By  Order  of  the  Maritime  Administrator. 

loel  C  Richard, 

Secretary. 

(FR  Doc.  97-3666  Filed  2-10-97;  4:10  pm) 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

[0JP(0JJDP>-1114] 

RIN  1121-ZA61 

Notice  of  Funding  Availat}ility  for 
Evaluation  of  Youth  Sutistance  Use 
Prevention  Program 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  Justice. 
ACTION:  Notice  of  funding  availability. 

summary:  To  conduct  a  formative 
evaluation  that  documents  the 
effectiveness  of  youth-led  substance 
abuse  prevention  programs  to  be  funded 
by  the  President's  Crime  Prevention 
Council  (the  Council)  and  administered 
by  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP).  The 
purpose  of  the  evaluation  is  to  provide 
a  better  understanding  of  the  processes 
by  which  youth-led  prevention 
programs  are  developed  and 
implemented,  and  their  effects  on  youth 
participants. 

FOR  FURTHER  INFORMATIONCONTACT:  For 
further  information  call  Eric  Peterson, 
Program  Manager,  Research  and 
Program  Development  Division,  202- 
307-5929  or  send  an  email  inquirj'  to 
ericOojp.usdoj.gov. 

SUPPLEMENTARY  INFORMATION: 

Background: 

The  President's  Crime  Prevention 
Council  "Ounce  of  Prevention  Program" 
was  established  in  1994  through  the 
Violent  Crime  Control  and  Law 
Enforcement  Act,  Title  ID,  Subtitle  A 
(Pub.  L.  103-322,  42  U.S.C.  13741-44). 
The  Ounce  of  Prevention  Program 
supports  the  coordination  and 
integration  of  programs,  initiatives,  and 
service  delivery  for  summer  and  after- 
school  iducation  and  recreation 
programs;  mentoring,  tutoring,  and 
other  programs  involving  participation 
by  adult  role  models;  programs  assisting 
and  promoting  employability  and  job 
placement;  and  prevention  and 
treatment  programs  to  reduce  substance 
abuse,  child  abuse,  and  adolescent 
pregnancy,  including  outreach  programs 
for  at-risk  families. 

To  address  the  significant  problems  of 
drug  and  alcohol  use  among  youth,  the 
Council  developed  its  Fiscal  Year  1996 
grant  program  to  support  community- 
based,  youth-led  and  grassroots 
organizations  that  significantly  and 
substantially  involve  youth  in 
preventing  and  combating  drug  and 
alcohol  use  among  youth.  It  is  believed  ' 


that  traditional,  adult-managed 
substance  abuse  prevention  programs 
typically  do  not  address  youth-specific 
problems.  The  Council  believes  that  at- 
risk  youth  will  respond  more  favorably 
to  substance  abuse  prevention  programs 
if  other  young  people  from  the  same 
community  play  substantial  and 
meaningful  roles  in  the  management 
and  operation  of  such  programs.  The 
President's  Crime  Prevention  Council 
and  OJJDP  will  award  up  to  12  one-year 
grants  to  non-profit  youth-led/youth- 
involved  organizations  to  support 
activities  designed  to  combat  youth  drug 
and  alcohol  use. 

Organizations  funded  under  this 
program  will  work  to  design,  enhance, 
or  expand  substance  use  prevention 
services  that  target  youth  and  that  are 
provided  by  or  substantially  involve 
other  young  people  between  the  ages  of 
12  and  21  in  the  design, 
implementation,  and  delivery  of 
program  services.  The  Youth  Substance 
Use  Prevention  Program  will 
accomplish  the  following  objectives: 

•  Increase  collaboration  between 
community-based,  youth-serving  and 
youth-led  groups  and  law  enforcement, 
schools,  houses  of  worship,  and 
government  in  combating  youth  drug 
and  alcohol  use. 

•  Assist  and  empower  youth  to  help 
solve  problems  that  affect  them. 

•  Promote  personal  growth  and  social 
responsibility  among  young  people. 

In  support  of  the  Council,  OJJDP  will 
fund  an  evaluation  of  the  Youth 
Substance  Use  Program. 

Goals:  The  goals  of  this  evaluation  are 
to  build  the  local  program  grantees' 
capacity  for  designing,  implementing, 
and  interpreting  evaluations;  to 
determine  whether  youth-led 
delinquency  and  substance  use 
prevention  activities  have  more  of  an 
impact  on  youth  than  adult-led 
prevention;  and  to  define  the  critical 
elements  of  implementing  a  successful 
youth-led  prevention  activity.  The 
evaluation  should  address  the  following 
research  questions: 

1.  What  effects  do  these  youth-led 
prevention  activities  and  services  have 
on  youth  participants  who  receive 
program  services?  How  do  they  compare 
with  the  effects  of  adult-led  prevention 
activities  and  services? 

2.  What  are  the  key  elements  of 
organizing  and  implementing  effective 
youth-led  prevention  activities  and 
services? 

Objectives:  The  objectives  of  this 
evaluation  are: 

1.  To  conduct  an  evaluability 
assessment  of  up  to  12  local  program 
grantees,  including  a  cross-site 


evaluation,  and  select  a  sample  of 
programs  for  the  evaluation. 

2.  To  provide  assistance  to  local 
program  grantees  on  refining  program 
goals  and  objectives;  articulating  logical 
relationships  between  youth  substance 
use  problems,  prevention  activities  and 
services;  and  tracking  and  measuring 
success. 

3.  To  describe  the  key  organizational 
components  and  processes  involved  in 
implementing  youth-led  prevention 
activities  and  services. 

4.  To  document  the  prevention 
activities  and  services  provided  by  the 
youth. 

5.  To  compare  the  effects  of  youth-led 
prevention  services  on  youth  with  those 
of  adult-led  services. 

Program  Strategy:  Applicants  must 
provide  a  clear  discussion  of  the 
research  questions  for  the  evaluation. 
The  evaluation  grantee  will  be  required 
to  conduct  an  evaluability  assessment  of 
up  to  12  local  program  grantees, 
recommending  for  participation  in  the 
national  evaluation  grantee  programs 
from  which  lessons  can  be  learned.  As 
part  of  the  assessment,  the  evaluation 
grantee  will  be  responsible  for  working 
with  the  local  grantee  programs  to 
develop  program  logic  models  and 
identify  outcome  measures  and  data 
collection  methods,  tailored  to  each 
grantee's  program  design,  which  will 
serve  as  a  basis  for  the  overall 
evaluation  strategy.  The  evaluation 
grantee  also  will  be  responsible  for 
developing  data  collection  instnmients, 
coordinating  the  data  collection  with 
the  program  grantees,  gathering  the  data 
collected  by  the  grantees,  and 
conducting  analyses  that  will  answer 
the  questions  associated  with  the  goals 
and  objectives  stated  earlier.  Applicants 
should  describe  how  they  will  use 
existing  self-evaluation  materials,  such 
as  Prevention  Plus  III,  to  assist  local 
program  grantees  in  data  collection. 
Applicants  should  provide  a  description 
of  how  they  will  make  comparisons 
with  aduh-led  prevention  services. 

OJJDP  and  the  Council  recognize  that 
it  will  be  difficult  for  applicants  to 
propose  a  detailed  evaluation  design  in 
the  absence  of  more  information  about 
the  specific  approaches  to  be 
implemented  by  the  local  communities. 
For  that  reason,  the  evaluation  grantee 
will  be  expected  to  develop  a  detailed 
evaluation  plan  during  the  first  60  days 
after  the  grant  award,  based  on  more 
detailed  information  about  the  local 
grantees'  programs.  It  is  intended  that 
the  evaluation  of  this  program  will  be 
accomplished  through  a  partnership 
effort  among  the  grantees,  OJJDP,  the 
Council,  and  the  evaluation  grantee. 
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Products:  The  evaluation  grantee  is 
required  to  prepare  four  products: 

1.  A  final  evaluation  design,  including 
the  results  of  the  evaluability 
assessment,  not  later  than  60  days 
following  the  award  of  the  grant. 

2.  A  draft  outline  of  the  structure  for 
the  final  report  not  later  than  six  months 
after  the  award  of  the  grant. 

3.  A  final  evaluation  report,  not  later 
than  30  days  following  the  end  of  the 
project  year,  detailing  the  results  of  the 
study.  The  report  must  include  a  full 
discussion  of  the  evaluation  objectives, 
study  findings,  and  recommendations 
for  program  implementation. 

4.  An  executive  summary  of  the  final 
evaluation  report  suitable  for 
widespread  distribution. 

Eligibility  Requirements:  OJJDP 
invites  applications  from  public  and 
private  agencies,  organizations, 
institutions,  and  individuals. 
Applicants  must  demonstrate  technical 
knowledge  of  evaluation  methods  and 
tools;  their  practical  knowledge  of 
substance  use  prevention  among 
juveniles;  and  their  skills  for  assisting 
those  who  must  develop  and  make 
decisions  about  program  directions. 
Private,  for-profit  organizations  must 
agree  to  waive  any  profit  or  fee.  Joint 
applications  from  two  or  more  eligible 
applicants  are  welcome,  as  long  as  one 
is  designated  primary  applicant  and  any 
others  co-applicant. 

Selection  Criteria:  Applicants  will  be 
evaluated  and  ranked  by  a  peer  review 
panel  according  to  the  criteria  outlined 
below. 

Problem(s)  To  Be  Addressed  (20  Points) 

Applicants  must  include  a  clear  and 
concise  statement  of  their 
understanding  of  youth  substance  use 
prevention,  youth-led  prevention 
programs,  community-based  prevention, 
and  evaluation  methods.  They  should 
also  discuss  the  methodological 
problems  associated  with  this  type  of 
evaluation  and  how  the  proposed  effort 
overcomes  these  potential  problems. 

Project  Design  (35  Points) 

Applicants  must  present  a  clear 
research  design  for  the  conduct  of  an 
evaluability  assessment  and  a  formative 
process  and  outcome  evaluation  that 
meet  the  goals  and  objectives  in  this 
solicitation.  The  research  design  should 
also  include  a  workplan  for  the  conduct 
of  these  tasks.  The  research  design  and 
workplan  must  be  sound,  feasible,  and 
capable  of  achieving  the  objectives  set 
forth  in  this  solicitation.  The  applicant 
should  describe  as  completely  as 
possible  the  research  products  and  how 
they  will  be  disseminated. 


Management  and  Organizational 
Capability  (35  Points) 

The  application  should  include  a 
discussion  of  how  the  grantee  will 
coordinate  and  manage  this  evaluation 
to  achieve  the  evaluation  objectives. 
Applicants'  management  structure  and 
staffing  must  be  adequate  and 
appropriate  for  the  successful 
implementation  of  the  project. 
Applicants  must  identify  responsible 
individuals,  their  time  commitment, 
and  major  tasks.  Key  staff  should  have 
significant  experience  with  multi-site  ' 
evaluation/research  of  community- 
based  initiatives,  youth  substance  use 
prevention,  and/or  juvenile  or  related 
criminal  justice  programs.  They  must 
demonstrate  the  ability  to  work 
effectively  with  practitioners  in  data 
collection  and  analysis  issues  and  other 
requirements  of  the  project.  Staff 
resumes  should  be  attached  as  part  of 
the  appendices.  Applicants  must 
demonstrate  the  organization's  ability  to 
conduct  the  project  successfully. 
Organizational  experience  with 
evaluation  of  community-based 
prevention  initiatives  is  recommended. 

Budget  (10  Points) 

Applicants  must  provide  a  proposed 
budget  that  is  complete,  detailed, 
reasonable,  and  allowable,  and  cost 
effective  in  relation  to  the  activities  to 
be  undertaken. 

Format:  The  narrative  must  not 
exceed  25  pages  in  length  (excluding 
forms,  assurances,  and  appendices)  and 
must  be  submitted  on  BVi-  by  11-inch 
paper,  double-spaced  on  one  side  of  the 
paper  in  a  standard  12  point  font. 

Award  Period:  This  project  will  be 
funded  for  an  18  month  budget  and 
project  period. 

Award  Amount:  Up  to  $180,000  is 
available  to  support  one  evaluation 
grant. 

Application  Instructions  and  Contact: 
To  apply  for  this  grant,  applicants  must 
complete  an  Application  Kit  which 
includes  detailed  instructions,  forms, 
checklists,  worksheets,  and  application 
forms.  To  have  the  Application  Kit  or  a 
copy  of  this  Notice  of  Funding 
Availability  (NOFA)  faxed  to  you,  call 
OJJDF's  Juvenile  Justice  Clearinghouse 
at  1-800-638-8739,  select  option  #2  for 
automated  ordering  services,  then  select 
option  #2  again  for  OJJDP  Clearinghouse 
documents,  then  select  fax  on  demand, 
then  select  document  #9023  for  the 
Application  Kit  and/or  document  #9022 
for  the  Evaluation  NOFA. 

To  have  the  Application  Kit  or  the 
Evaluation  NOFA  mailed  to  you,  call  1- 
800-638-8736,  select  option  #3  for 
publication  ordering,  then  request 


publication  #SL0001888  for  the 
Application  Kit  and/or  publication 
#SL000187  for  the  Evaluation  NOFA. 

An  Application  Kit  or  the  Evaluation 
NOFA  may  be  obtained  electronically 
by  accessing  OJJDP's  bulletin  board  at 
301-738-8895  (set  modem  at  9600  Baud 
and  8-N-l)  or  by  accessing  OJJDP's 
world  wide  web  site  at  http:// 
www.ncjrs.org/ojjhome.html. 

Application  Submission  and 
Deadline:  AW  required  forms  and 
documentation  must  be  submitted  by 
the  application  deadline  to  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  c/o  Juvenile  Justice 
Resource  Center,  1600  Research 
Boulevard,  Mail  Stop  2K,  Rockville,  MD 
20850,301-251-5535.      ^ 

Note:  In  the  lower  left-hand  corner  of  the 
envelope,  you  must  clearly  write  "Substance 
Use  Prevention  Program  Evaluation." 

All  applications  must  be  received,  not 
postmarked,  by  the  submission 
deadline. 

The  deadline  date  for  submission  of 
an  application  is  on  or  before  5:00  p.m., 
Eastern  Standard  Time,  on  April  25, 
1997. 

Applicants  are  responsible  for 
ensuring  that  the  original  and  five 
copies  of  the  application  package  are 
received  at  the  OJJDP  address  by  that 
deadline  date.  No  facsimiles  are 
allowed. 

Contact:  For  further  information  call 
Eric  Peterson,  Program  Manager, 
Research  and  Program  Development 
Division,  202-307-5929  or  send  an 
email  inquiry  to  eric@ojp.usdoj.gov. 

Dated;  Februar\- 10,  1997. 

Shay  Bilchik, 

Administrator.  Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
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(FR  Doc.  97-3664  Filed  2-12-97;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  TODAY 

COMMSRCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 

Nortfieastem  United  States 
fisheries- 
Atlantic  sea  scallop; 
piit)iished  1-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Sponsor  name  and  address 
changes- 

Teva  Pharmaceuticals 
USA;  published  2-13-97 
Food  additives: 
Ac^uvants,  production  aids, 
and  sanitizers- 
2,3.4,5-tetrachloro-6- 
cyanobenzoic  acid,  etc.; 
published  2-13-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Wildlife 
Refuges: 
Visitor  service 
authorizations;  published 
1-14-97 

Migratory  bird  hunting: 
Seasons,  limits,  arxj 
shooting  hours; 
estat>lishment,  etc.; 
published  2-13-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
immigration  petitions- 
Scientists  of 
Commonwealth  of 
Independent  States  of 
Former  Soviet  Union 
and  Baltic  States; 
classification  as 
employment-based 
immigrants;  published  2- 
13-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthir)ess  directives: 
Bell;  published  1-9-97 


British  Aerospace;  published 
1-9-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martteting 
Service 

Grapes  grown  in  California; 

comments  due  by  2-1S-97; 

published  1-17-97 
Olives  grown  in  California; 

comments  due  by  2-18-97; 

published  1-17-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consunwr  Service 

Food  stamp  program: 
Anticipating  income  and 
reporting  changes; 
comments  due  by  2-18- 
97;  published  12-17-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  inspection 

Service 

Meat  and  poultry  inspection: 
PattK>gen  reduction;  hazard 
analysis  and  critical 
control  point  (HACCP) 
systems 
Potentially  hazardous 

foods;  transportation 

and  storage 

requirements;  comments 

due  by  2-20-97; 

published  11-22-96 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;fisheries  of  Exclusive 
Economic  Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  2-18- 
97;  published  1-2-97 
Atlantic  shark;  comments 
due  by  2-18-97;  published 
12-27-96 
Caribt}ean,  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlantic  shrimp; 
comments  due  by  2-20- 
97;  published  1-6-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commission  records  and 
information;  open 
Commission  meetings; 
comments  due  by  2-18-97; 
published  12-19-96 

DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 

(FAR): 

Contractor  qualifications; 
"manufacturer"  or  "regular 


dealer"  requirement; 
comments  due  t>y  2-18- 
97;  published  12-20-96 

Cost  accounting  standards: 
inapplicability  to  contracts 
and  subcontracts  for 
commercial  items; 
corrmients  due  by  2-18- 
97;  published  12-20-96 

Data  Universal  Numbering 
System;  use  as  primary 
contractor  identification; 
comments  due  by  2-18- 
97;  published  12-20-96 

Local  government  lobbying 
costs;  comments  due  by 
2-18-97;  published  12-20- 
96 

Minority  small  business  arxl 
capital  ownership 
development  program; 
comments  due  by  2-1 8-- 
97;  published  12-20-96 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 
areas: 

Persorrs  subject  to 
restrictions;  clarification; 
comments  due  by  2-18- 
97;  published  12-20-96 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Student  assistarice  ger>eral 
provisions- 
Compliance  audHs  and 
finarKial  responsibility 
standards;  comn^nts 
due  by  2-18-97; 
published  12-18-96 

ENERGY  DEPARTMENT 

Occupational  radiation 
protection: 

Primary  standards 
amendments;  comments 
due  by  2-18-97;  published 
12-23-96 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards:  comments 
due  by  2-21-97; 
published  1-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Amt)«ent  air  quality 
standards,  national- 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 


Ozone  and  particulate 
matter:  comments  due 
by  2-18-97;  published 
12-13^ 
Ozorw  and  particulate 
matter,  and  regional 
haze  program 
development;  comments 
due  by  2-18-97; 
published  12-13-96 
Particulate  matter; 
comments  due  by  2-18- 
97;  published  12-13-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-21-97;  published  1-22- 
97 
Colorado;  comments  due  by 
2-18-97;  putjiished  1-17- 
97 
Florida;  comments  due  by 
2-18-97;  published  1-17- 
97 
Illinois;  comments  due  by  2- 

20-97;  published  1-21-97 
Indiana;  comments  due  by 
2-18-97;  published  1-17- 
97 
Kentudcy;  comments  due  by 
2-20-97;  published  1-21- 
97 
New  Jersey;  comments  due 
by  2-18-97;  published  1- 
17-97 
Perwisylvania;  comments 
due  by  2-21-97;  published 
1-22-97 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

California;  comments  due  by 
2-18-97;  published  1-17- 
97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  btcarbonate,  etc.; 
conmients  due  by  2-21- 
97;  published  12-23-96 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plar>- 

National  priorities  list 
update;  comments  due 
by  2-21-97;  published 
12-23-96 

FARM  CREDIT 
ADMINISTRATION 

Farm  credit  system: 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations- 

Book-entry  procedures  for 
securities;  comments 
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due  by  2^1 8-97; 
published  12-20-96 
FEDERAL 

COMMUNICATIONS 
COMM»SION 
Rado  stations;  table  of 
assignments: 
Alaafca;  convnents  due  by 

2-18-97;  published  1-3-97 
Idaho;  convnents  due  by  2- 

18-97;  published  1-3-97 
Minnesota;  comments  due 
by  2-18-97;  published  1-3- 
97 
New  Mexico;  comments  due 
by  2-18-97;  published  1-3- 
97 
FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulation  E): 
Electronic  benefit  transfer 
programs;  exemption; 
comments  due  by  2-19- 
97;  published  1-22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
AdmlnlstnMon 
Animal  drugs,  feeds,  and 
retaled  products: 
Animal  proteins  prohi)ited  in 
ruminani  feed;  comments 
due  by  2-18-97;  published 
1-3^7 
Food  for  human  coraumption: 
PolentiaHy  hazardous  foods; 
transportation  and  storage 
raquirenients;  comments 
due  by  2-20-97;  published 
11-22-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Pubic  administrative 
procedures: 

Irtrodudion  and  general 
guidance;  public  land 
records;  comments  due 
by  2-21-97;  pubished  12- 
23-96 
Wilderness  management; 
comments  due  by  2-18-97; 
published  12-19-96 
INTERIOR  DEPARTMENT 
FWi  and  WHdUfa  Swvice 
Endangered  and  threater>ed 
species: 


Hoffmann's  rock-cress,  etc. 
(16  plant  taxa  from 
r4ortfiem  Channel  Islands, 
CA);  comments  due  by  2- 
21-97;  published  1-22-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Civil  penalty  program; 
comments  due  by  2-19- 
97;  published  12-19-96 
Safety  arxJ  pollution 
prevention  equipment; 
quality  assurance; 
comments  due  by  2-18- 
97;  published  12-18-96 

JUSTICE  DEPARTMENT 

Drug  Enforcement 

Admlnlatration 

Freight  forwarding  facilities  for 

DEA  distributor  registrants; 

establishment:  comments 

due  by  2-18-97;  published 

12-18-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  2-18-97;  published  12- 
17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contractors  and  offerors- 
Norvstatutory  certification 
requirements  removed; 
comments  due  by  2-18- 
97;  published  12-18-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Managamant  and  Budget 
Offlca 

OMB  personnel  as  witnesses 
in  litigation:  release  of 
official  inforn^tion  and 
testimony;  comments  due  by 
2-18-97;  published  12-17-96 

PENSION  BENEFIT 
GUARANTY  CORPORATION 
Premium  payments: 


Submission  of  records 
relating  to  premium  filings; 
comments  due  by  2-18- 
97;  published  12-17-96 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement 
Civil  Service  Retirement 
System- 
Decisions  appealed  to 
Merit  Systems 
Protection  Board; 
comments  due  by  2-18- 
97;  published  12-19-96 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
NonmarHjfacturer  rule; 
waivers- 
Power  circuit  breakers, 
dteconnect  switches, 
current  and  potential 
transformers, 
autotransformer,  arxJ 
surge  arresters: 
comments  due  by  2-18- 
97;  published  2-12-97 
SOOAL  SECURITY 
ADMmiSTRATION 
Supplemental  security  income: 
Aged,  blind,  and  disabled- 
DedKated  accounts  and 
installment  payments  for 
past-due  benefits; 
comments  due  by  2-18- 
97;  published  12-20-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Commercial  vessel 
personnel;  chemnal  drug 
and  akx>hol  testing 
programs;  drug  testing  in 
foreign  waters;  comments 
due  by  2-18-97;  published 
12-18-96 
Uninspected  vessels: 
Commerical  fishing  industry 
regulatkxts 

Correction;  comments  due 
by  2-20-97;  published 
12-27-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airwortfuness  directives: 


Aerospace  Technotogies  of 
Australia  Pty  Ltd.; 
comments  due  by  2-21- 
97;  published  12-10-96 

Airbus:  comments  due  t>y  2- 
18-97;  published  1-7-97 

Bell;  comments  due  by  2- 
21-97;  published  12-23-96 

Boeing:  comnients  due  t>y 
2-18-97;  published  1-7-97 

Burkhardt  Grob  Luft-und 
Raumfahrt;  comments  due 
by  2-21-97;  published  12- 
23-96 

Fokken  comments  due  t>y 
2-18-97;  published  12-19- 
96 

Jetstream;  comments  due 
by  2-18-97;  pubfished  1-8- 
97 

Raytheon:  comments  due  by 
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Proposed  collection;  comment  request,  7074-7075 

National  Institutes  of  Health 

NOTICES 
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for  loss  of  emergency  mitigation  functions  while  in 
shutdown  condition,  7075-7077 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  7077 
Petitions;  Director's  decisions: 
Toledo  Coalition  for  Safe  Energy,  7077 

Office  of  United  States  Trade  Representative 
See  Trade  Representative,  Office  of  United  States 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assimiptions  for  valuing  benefits.  6874-6875 

NOTICES 

Multiemployer  plans: 
Variable-rate  premiums  and  benefits  following  mass 
withdrawal;  interest  rates  and  assumptions,  7078 


Presidential  Documents 

EXECUTIVE  ORDERS 

Committees;  establishment,  renewal,  termination,  etc.: 
Computing  and  Communications,  Information 
Technology,  and  the  Next  Generation  Internet, 
Advisory  Committee  on  High-Performance; 
establishment  (EO  13035),  7131-7132 

Public  Heaitti  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
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Trade  Representative,  Office  of  United  States 
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See  Federal  Aviation  Administration 
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Separate  Parts  In  This  Issue 

Part  11 

Department  of  Labor,  Wage  and  Hour  Division,  7094-7105 

Part  III 

Department  of  Health  and  Himfian  Services,  National 
Institutes  of  Health.  7108-7123 

PartiV 

Department  of  Commerce,  International  Trade 
Administration,  7126-7127 
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Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
nimibers,  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  H>n  202-275- 
1538  or  275-0920. 


vm 


Federal  Register  /  Vol.  62.  No.  31  /  Friday,  February  14,  1997  /  Contents 


UMI 


CFR  PARTS  AFFECTED  rN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  montfi  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  ttiis  issue. 


3  CFR 

EncuthM  Orders: 

13035 7131 

7  CFR 

966 6851 

10  CFR 

Propostd  Rules: 

431 6888 

12  CFR 

335 6852 

931 6860 

14  CFR 

39 6861 

71  (3  docunients) 6864. 

6865 
Proposed  Rules: 

39  (3  documents) 6888. 

6890.6892 
71  (2  documents) 6894. 

6895 

21  CFR 

341 6866 

23  CFR 

627 „ 6866 

630 - 6869 

635 6869 

771 6869 

26  CFR 

1  (2  documents) 6874 

602 6874 

29  CFR 

4044 6874 

520 7094 

521 ,. 7094 

522....„ 7094 

523 7094 

527 _ 7094 

31  CFR 

Prapossd  Rules: 

500 6896 

505 6896 

515 „ „......6896 

33  CFR 

117 _ 6875 

330 6877 

41  CFR 

301-7 6878 

301-8 6878 

301-1 1 6878 

43  CFR 
Proposed  Ruiss: 

3400  „ 691 0 

3410 „ 6910 

3420 „ 6910 

3440 „ 6910 

3450 6910 

3460 6910 

3470....„ „ 6910 

3480 691 0 

44  CFR 

65  (2  documents) 6878. 

6880 
67 6883 

Prapossd  Rutos: 

67 6910 


47  CFR 

73  (2  documents) 6887 

Propossd  Rules: 

73  (10  documents) 6926. 

6927. 6928. 6929 

50  CFR 
Proposed  Rules: 

17 6930 

229 6931 

424- 6934 

697 6935 


6852         Federal  Register  /  Vol.  62,  No.  31  /  Friday,  February  14,  1997  /  Rules  and  Regulations 


6851 


Rules  and  Regulations 


ttdtnl  RsgistBr 

Vol.  62,  No.  31 

Friday,  February  14,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
SO  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariieting  Service 

7CFRPart966 

[Docket  No.  FV96-066-1  HR] 

Tomatoes  Grown  In  Florida; 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
AgricultiuB  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
establishing  an  assessment  rate  for  the 
Florida  Tomato  Committee  (Committee) 
imder  Marketing  Order  No.  966  for  the 
1996-97  and  subsequent  fiscal  periods. 
The  Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of 
tomatoes  grown  in  Florida. 
Authorization  to  assess  Florida  tomato 
handlers  enables  the  Committee  to  inciu* 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  DATE:  August  1. 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  Jamieson,  Marketing  Assistant, 
Southeast  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
P.O.  Box  2276,  Winter  Haven.  FL 
33883-2276.  telephone  941-299-4770; 
FAX  941-299-5169,  or  Martha  Sue 
Clark.  Program  Assistant,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA.  P.O. 
Box  96456.  room  2525-S.  Washington. 
DC  20090-6456,  telephone  202-720- 
9918,  FAX  202-720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S,  Washington. 


DC  20090-6456;  telephone  202-720- 
2491;  FAX  202-720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  125  and  Order  No.  966,  both  as 
amended  (7  CFR  part  966),  regulating 
the  handling  of  tomatoes  grown  in 
Florida,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Qvil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Florida  tomato  handlers  are 
subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  Florida 
tomatoes  beginning  August  1, 1996,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
Piarties  may  file  suit  in  coiul.  Under 
section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  e-business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
bdialf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  90  producers 
of  Florida  tomatoes  in  the  production 
area  and  approximately  75  handlers 
subject  to  regulation  under  the 
marinating  order.  Small  agiioiltural 
producers  have  been  defined  by  the 
Small  Bt^iness  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  aimual  receipts  are  less 
than  $5,000,000.  The  majority  of  Florida 
tomato  producers  and  handlers  may  be 
classified  as  small  entities. 

The  Florida  tomato  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Committee  are 
producers  of  Florida  tomatoes.  They  are 
famiUar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Committee  met  on  September  5, 
1996,  and  unanimoxisly  recommended 
1996-97  expenditures  of  $1,189,000  and 
an  assessment  rate  of  $0.03  per  25- 
pound  container  of  tomatoes.  In    ^ 
comparison,  last  year's  budgeted 
expenditures  were  $2,025,000.  The 
assessment  rate  of  $0.03  is  $0.01  less 
than  last  year's  established  rate.  Major 
expenditures  recommended  by  the 
Committee  for  the  1996-97  fiscal  period 
compared  to  those  budgeted  for  1995-96 
(in  parentheses)  include:  $500,000  for 
education  and  promotion  ($1,225,000), 
$5,000  for  miscellaneous  promotion 
($5,000),  $284,650  for  office  salaries 
($319,100),  $180,000  for  research 
($245,000),  $45,500  for  employees' 
retirement  program  ($50,500),  $30,000 
for  employees'  travel  ($30,000),  $24,500 
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for  office  rent  ($24,500).  $22,150  for 
payroll  taxes  ($22,150),  $20,000  for 
employees'  health  insurance  ($29,500), 
$19,150  for  depreciation  on  the  office 
furniture  and  automobiles  ($19,000), 
$14,000  for  communications  ($12,000), 
$12,000  for  Committee  member  travel 
($12,000),  $9,000  for  supplies  and 
printing  ($8,500),  $8,000  for  insurance 
and  bonds  ($8,000),  and  $7,000  for 
postage  ($7,000). 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes.  Tomato 
shipments  for  the  year  are  estimated  at 
40,000,000  25-pound  containers  which 
should  provide  $1,200,000  in 
assessment  income,  which  will  be 
adequate  to  cover  projected  expenses. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  November 
29, 1996,  issue  of  the  Federal  Register 
(61  FR  60510).  That  rule  provided  for  a 
30-day  comment  period.  No  comments 
were  received. 

This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  in  the  form  of  uniform 
assessments  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  will 
be  offset  by  the  benefits  derived  from 
the  operation  of  the  marketing  order. 
Therefore,  the  AMS  has  determined  that 
this  rule  will  not  have  a  significant 
ecqnomic  impact  on  a  substantial 
nuibber  of  sinall  entities. 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Seoetary  upon  reconmiendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  is 
efiiective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or  the 
Department  Committee  meetings  are 
open  to  the  public  and  interested 
persons  may  express  their  views  at  these 
meetings,  llie  Department  will  evaluate 
Committee  recommendations  and  other 
available  information  to  determine 
whether  modification  of  the  assessment 
rate  is  needed.  The  Committee's  1996- 
97  budget  and  those  for  subsequent 
fiscal  periods  will  be  reviewed  and,  as 
appropriate,  approved  by  the 
Department 


After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  1996-97  fiscal  period 
began  on  August  1, 1996,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  fiscal  period  apply 
to  all  assessable  tomatoes  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
imanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  {issessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period;  no  comments  were  received. 

List  of  Subjecto  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 

Note:  This  action  will  appear  in  the  Code 
of  Federal  Regulations. 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  966  which  was 
published  at  61  FR  60510  on  November 
29, 1996,  is  adopted  as  a  final  rule 
without  change. 

Dated:  February  10, 1997. 
Robert  C  Keeney 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc  97-3793  Filed  2-13-97;  8:45  am] 
BtLUNO  CODE  9«1»-02-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  335 
RIN3064-AB79 

Securttiea  of  NonmemtMr  Insured 
Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
action:  Final  rule. 


summary:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is  revising 
its  regulations  which  prescribe 
registration  and  reporting  requirements 
for  non-member  insured  banks  with 
securities  required  to  be  registered 
imder  section  12  of  the  Securities 
Exchange  Act  of  1934  (Exchange  Act). 
The  final  rule  incorporates  through 
cross  reference  the  corresponding 
regulations  of  the  Sectuities  and 
Exchange  Commission  (SEC)  into  the 
provisions  of  the  FDIC's  seciuities 
regulations.  Incorporation  through  cross 
reference  will  assure  that  the  FDIC's 
regulations  remain  substantially  similar 
to  the  SEC's  regulations,  as  required  by 
law. 

DATES:  Effective  date.  These  revisions 
are  effective  January  1, 1998,  with  the 
exception  of  §  335.901,  which  is 
effective  July  1, 1997. 

Early  compliance.  These  revisions 
may  be  immediately  followed  by  the 
affected  party,  except  that  the  SEC's 
regulation  regarding  proposals  of 
seciuity  holders  (17  CFR  240.14a-8). 
which  is  cross  referenced  in  §  335.401 
may  not  be  followed  prior  to  January  1, 
1998. 

FOR  FURTHER  INFOMNATION  CONTACT:  M. 
Eric  Dohm,  Staff  Accoimtant,  Division 
of  Supervision  (202-898-8921), 
Lawrence  H.  Pierce,  Seciuities 
Activities  Officer,  Division  of 
Supervision  (202-898-8902),  or  Jamey 
G.  Basham,  Counsel,  Legal  Division 
(202-89&-7265),  Federal  Deposit 
Insiuance  Corporation,  550  17th  Street 
N.W.,  Washington.  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  12(i)  of  the  Securities 
Exchange  Act  of  1934  as  amended,  15 
U.S.C.  78Ai),  grants  authority  to  the 
FDIC  to  issue  regulations  applicable  to 
the  seciuities  of  insured  banJcs 
(including  foreign  banks  having  an 
insured  branch)  which  are  neither 
membera  of  the  Federal  Reserve  System  ' 
nor  District  banks  (collectively  referred 
to  as  nonmember  banks),  which  are 
substantially  similar  to  the  SEC's 
regulations  under  sections  12  (seciuities 
registration),  13  (periodic  reporting), 
14(a)  (proxies  and  proxy  solicitation), 
14(c)  (information  statements),  14(d) 
(tender  offiars),  14(f)  (election  of 
directore  contests),  and  16  (beneficial 
ownership  and  reporting)  of  the 
Exchange  Act.  Section  12(i)  does  not, 
however,  require  the  FDIC  to  issue 
substantially  similar  regulations  in  the 
event  that  the  FDIC  finds  that 
implementation  of  such  regulation  is 
not  necessarily  in  the  public  interest  or 
appr^riate  for  protection  of  investors 
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and  the  FDIC  publishes  such  findings 
with  detailed  reasons  therefor  in  the 
Federal  Register. 

12  CFR  part  335  generally  applies 
only  to  nonmember  banks  having  one  or 
more  classes  of  seciuities  required  to  be 
registered  under  section  12  of  the 
Exchange  Act.  To  date,  in  12  CFR  part 
335,  the  FDIC  has  generally  maintained 
its  own  version  of  regulations  pursuant 
to  sections  12. 13. 14(a),  14(c).  14(d). 
and  14(f)  of  the  Exchange  Act.  In  1989, 
the  FDIC  incorporated  by  cross 
reference  the  SEC  regulations  governing 
going  private  transactions  and  issuer 
tender  offers  (54  FR  53592. 12  CFR 
335.409  and  335.521).  In  1992,  SEC 
regulations  under  section  16  of  the 
Exchange  Act  were  incorporated  by 
cross  reference  (57  FR  4699, 12  CFR 
335.410).  In  1994,  part  335  was 
amended  to  conform  with  more  recent 
changes  in  the  comparable  SEC 
regulations.  In  connection  with  its  1994 
proposed  rule,  the  FDIC  requested 
comment  on  the  desirability  of 
incorporating  the  SEC  rules  by  cross 
reference  into  its  own  rules  (59  FR 
22555  (May  2,  1994)). 

The  FDIC  received  six  comment 
letters  in  response  to  its  1994  proposed 
rule.  Commentators  were  asked  to 
comment  upon  whether  the  FDIC 
should  consider  proposing  a  revision  to 
part  335,  to  incorporate  by  cross 
reference  the  comparable  rules  of  the 
SEC.  rather  than  continue  to  maintain 
the  separate  but  substantially  similar 
body  of  rules  contained  in  part  335  as 
was  done  historically. 

All  of  the  six  commenters  supported 
cross  referencing  to  some  extent  Two 
thought  that  the  FDIC  should  be  careful 
to  adopt  or  preserve  regulations 
different  from  those  of  the  SEC.  where 
FDIC  drafted  regiUations  would  be  more 
appropriate  for  banks.  None  provided  an 
estimate  of  cost  savings  from  the  cross 
referencing  procediue.  One  commenter 
indicated  that  if  this  cross  referencing 
procediue  is  adopted,  the  FDIC  should 
provide  notice  to  banks  filing  under  part 
335  that  the  SEC  has  amended  rules 
applicable  to  banks  by  cross  reference. 

m  the  interest  of  quickly  bringing  its 
rules  into  similarity  with  those  of  the 
SEC,  the  FDIC  adopted  the  rule 
amendments  in  1994  as  they  had  been 
previously  proposed.  Since  the 
comprehensive  cross  referencing 
proposal  was  only  described  generally 
at  the  time  of  publication  of  the  1994 
proposed  rule,  it  was  necessary  to 
publish  an  express  cross  referencing 
proposal  for  pubUc  comment  upon  the 
actual  method  and  language  to  be  used. 

Accordingly,  on  June  28. 1996  (61  FR 
33696)  the  FDIC  published  a  proposed 
revision  of  12  CFR  part  335  which 


would  incorporate  by  cross  reference 
the  comparable  rules  of  the  SEC.  rather 
than  continue  to  maintain  the  separate 
but  substantially  similar  body  of  rules 
contained  in  part  335. 

n.  Public  Comment 

The  Board  requested  public 
comments  on  all  aspects  of  the  proposed 
rule  which  was  pubUshed  on  June  28, 
1996  (61  FR  33696).  Written  comments 
were  invited  to  be  submitted  during  a 
90-day  comment  period,  and  comments 
were  specifically  requested  regarding: 

(1)  The  benefits  and  disadvantages  of 
cross  referencing  as  a  method  for 
assuring  substantial  similarity  between 
FDIC  and  SEC  regulations; 

(2)  The  potential  cost  savings  or  cost 
burden  of  cross  referencing;  Please 
include  estimates  of  specific  dollar 
amounts  of  any  anticipated  benefits,  as 
well  as  amounts  of  transitionary  and 
continuing  costs  such  as  purchase  of 
reference  aides,  staff  training,  and  any 
necessary  additional  professional 
assistance; 

(3)  Whether  the  FDIC  should  provide 
any  specific  exemptions  from,  or 
separate  additions  to  the  SEC's 
regulations; 

(4)  Whether  the  FDIC  should  continue 
to  require  disclosiue  of  insider 
extensions  of  credit  as  it  currently  does 
under  its  rules  in  12  CFR  335.212  It«n 
7(b); 

(5)  Whether  the  FDIC  should  continue 
to  make  Exchange  Act  filings  available 
for  inspection  at  the  Federal  Reserve 
Banks; 

(6)  The  appropriate  time  frame  for 
implementation  of  the  final  rule, 
including  the  amoimt  of  time  which 
should  pass  after  pubUcation  of  the  final 
rule  before  compliance  with  the  final 
rule  is  required;  and 

(7)  Any  other  issues  regarding  the 
proposal  which  commenters  believe 
would  assist  in  this  rulemaking. 

The  FDIC  received  two  conunent 
letters  in  response  to  its  1996  request  for 
comments,  one  from  a  registered 
noiunember  bank  and  the  other  from  a 
pubUc  accounting  firm.  Both 
commenters  generally  supported  the 
cross  referencing  proposal  and  indicated 
that  there  should  be  overall  benefits  to 
incorporation  by  cross  reference.  Both 
commenters  also  supported 
continuation  of  the  FDIC's  review  of 
preliqiinary  proxy  statements.  One 
commenter  agreed  and  the  other 
disagreed  with  the  proposal  to  adopt  or 
preserve  regulations  different  from  those 
of  the  SEC  with  respect  to  insider  loan 
disclosures.  Regarding  costs,  one 
commenter  suggested  that  any 
additional  costs  would  be  far 
outweighed  by  the  benefits  of  cross 


referencing,  while  the  other  stated  that 
there  should  be  no  significant  cost  in 
adopting  the  proposed  rule.  Neither 
commenter  provided  an  estimate  of 
specific  cost  increase  nor  savings 
resulting  from  the  cross  referencing 
procedure.  One  commenter  also 
indicated  that  the  FDIC  should 
discontinue  making  Exchange  Act 
filings  available  at  the  Federal  Reserve 
Banks,  that  the  FDIC  should  host 
training  seminars  to  assist  nonmember 
banks'  transition  to  and  compliance 
with  the  final  nde,  and  that  the  final 
rule  should  be  effective  for  Exchange 
Act  filings  made  after  December  31, 
1997. 

After  careful  consideration  of  all 
public  comments  received  regarding 
incorporation  by  cross  reference,  the 
FDIC  has  determined  to  adopt  this  final 
rule  in  substantially  the  same  form  as 
previously  proposed  (61  FR  33696  Qune 
28, 1996)).  In  order  to  allow  ample  time 
for  transition  to  the  cross  referenced 
SEC  regulations,  the  final  rule  will  be 
effiective  January  1, 1998.  Early 
comphance  with  the  SEC  regulations 
will  be  permitted,  except  that  the  SECs 
regulation  regarding  proposals  of 
seciuity  holders  (17  CFR  240.14a-8). 
which  is  incorporated  by  cross  reference 
in  section  335.401,  may  not  be  followed 
prior  to  January  1, 1998,  the  effiective 
date.  Permitting  early  compliance  with 
17  CFR  240.14a-8  prior  to  the  effective 
date  of  this  final  rule  is  not  considered 
practicable. 

in.  Revisions  to  Part  335 

The  FDIC  is  revising  12  CFR  part  335 
by  incorporating  through  cross 
reference,  the  regulations  of  the  SEC 
issued  under  sections  12, 13, 14(a), 
14(c).  14(d),  and  14(f)  of  the  Exchange 
Act.  The  SEC's  regulations  under 
section  16  of  the  Exchange  Act  were 
previously  incorporated  by  cross 
reference  (57  FR  4699,  February  7, 
1992).  As  a  result,  with  the  exception  of 
forms  filed  pursuant  to  section  16,  the 
FDIC's  separate  Exchange  Act  forms  are 
eliminated  and  the  SEC's  Exchange  Act 
forms  will  be  utilized  in  filings  with  the 
FDIC.  The  cover  pages  of  all  forms  filed 
with  the  FDIC  however,  will  be  required 
to  contain  the  name  of  the  FDIC  in  Ueu 
of  that  of  the  SEC  in  order  to  avoid 
confusion  as  to  where  filings  should  be 
made.  The  FDIC  believes  that 
incorporation  through  cross  reference 
will  cause  its  regulations  to  remain 
substantially  similar  to  those  of  the  SEC, 
as  well  as  those  of  other  federal 
financial  institution  regulatory  agencies. 
This  final  rule  will  make  appropriate 
SEC  regulations  applicable  to  persons 
subject  to  part  335,  except  where  part 
335  contains  a  differing  or  additional 
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requirement  or  exception.  Incorporation 
through  cross  reference  generally  makes 
all  SEC  regulations,  and  amendments 
thereto,  apphcable  to  registered 
nonmember  banks,  unless  the  FDIC  acts 
to  vary  the  SEC's  specific  requirements. 
The  FDIC  believes  that  this  is  an 
effective  way  to  assure  that  FDIC 
regulations  issued  under  the  Exchange 
Act  remain  substantially  similar  to  the 
SEC's  regulations.  However,  the  FDIC 
will  retain  the  ability  to  exempt 
nonmember  banks,  through  a  separate 
FDIC  rulemaking,  from  any  particular 
SEC  rule  it  determines  should  not  apply 
to  such  banks.  The  FDIC  also  retains  its 
rulemaking  authority  to  subject 
nonmember  banks  to  additional  or 
different  regulations  where  warranted. 

The  FDIC  believes  that  issuance  of  the 
final  rule  will  simplify  administration 
and  enforcement  of  the  disclosure 
provisions  of  tha  Exchange  Act.  This  is 
the  approach  adopted  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (12  CFR  208.16),  the  Office  of 
the  Comptroller  of  the  Currency  (12  CFR 
11.2),  and  the  Office  of  Thrift 
Supervision  (12  CFR  563d.l).  Further, 
as  registrants,  investors,  and  their 
counsel  acquire  or  expand  their 
familiarity  with  SEC  regulations, 
incorporation  by  cross  reference  should 
help  promote  uniformity  and 
consistency  of  Exchange  Act  disclosiu«, 
without  affecting  the  quality  of  the 
administration  and  enforcement  of  the 
provisions  of  the  Exchange  Act  for 
which  the  FDIC  is  the  appropriate 
regulatory  agency. 

The  FDIC's  principal  concern  with 
respect  to  the  elimination  of  FDIC  forms 
and  subsequent  use  of  SEC  forms  is  that 
filers  may  incorrectly  forward  the  forms 
to  the  SEC.  This  can  create 
embarrassment  and  legal  liability  on  the 
part  of  the  filers  for  unintentional 
failure  to  file  the  forms.  Errors  of  this 
kind  can  interfere  with  the  smooth  and 
efficient  administration  of  public  filings 
under  the  Exchange  Act.  For  this  reason, 
the  final  rule  requires  that  on  all  forms 
to  be  filed  with  the  FDIC,  the  cover 
pages  must  prominently  display  the 
name  of  the  FDIC  in  lieu  of  that  of  the 
SEC  in  order  to  avoid  confusion  as  to 
the  appropriate  filing  agency. 

The  FDIC  has  also  made  one  technical 
revision  to  part  335  which  is  included 
in  this  final  rule,  but  was  not  included 
in  the  proposed  rule.  This  results  in  the 
final  rule  including  new  §  335.901, 
which  contains  the  provisions  of 
presently  existing  §  303.8(b)  of  the  FDIC 
regulations  (12  CFR  303.8(b))  which  are 
applicable  to  part  335.  New  §  335.901 
contains  the  regulations  which  delegate 
authority  to  act  on  certain  Exchange  Act 
disclosure  matters  from  the  FDIC  Board 


of  Directors  to  the  Director  of  the 
Division  of  Supervision.  This  addition 
to  part  335  is  made  as  part  of  an  agency- 
wide  effort  to  streamline  and  modify 
FDIC  regulations  and  policies  as 
required  by  section  303  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994  (12 
U.S.C.  4803).  The  FDIC  considers  the 
placement  of  the  related  delegation  of 
authority  provisions  into  part  335  as 
more  convenient  to  users,  less  obsciue 
and  easier  to  locate,  and  generally  a 
more  appropriate  location  than  their 
current  location  in  12  CFR  303.8(b).  A 
technical  revision  has  been  made  to  the 
language  of  the  delegation.  The  303.8(b) 
language  covers  disclosure  matters 
under  and  pursuant  to  part  335,  which 
necessarily  includes  disclosure  matters 
under  and  pursuant  to  section  16  of  the 
Securities  Exchange  Act  of  1934; 
however,  where  the  303.8(b)  language 
also  refers  to  sections  12. 13.  and  14  of 
the  Seciuities  Exchange  Act  of  1934,  it 
omits  reference  to  section  16.  In  the 
interests  of  consistency,  a  reference  to 
section  16  has  been  added. 

IV.  Diffierences  From  Current  Part  335 
Regulations 

Following  is  a  discussion  of  the 
significant  differences  between  the 
FDIC's  existing  regulations  and  the 
SEC's  regulations  and  procedures  which 
are  incorporated  by  cross  reference 
under  thiis  final  rule.  While  there  are 
other  differences  in  the  regulations,  the 
FDIC  believes  them  to  be  technical  or 
minor  in  nature.  Upon  the  FDICs 
adoption  of  this  final  rule,  each  of  these 
differences  is  eliminated. 

A.  Minimum  Asset  Test  for  Registration 

The  regulations  of  the  SEC  and  the 
existing  regulations  of  the  FDIC  differ  in 
establishing  the  minimum  total  asset 
size  of  an  issuing  company.  The 
company's  asset  size  is  used  as  one  of 
the  triggering  criteria  (in  addition  to  the 
number  of  shareholders)  for  requiring 
registration  of  securities  imder  section 
12  of  the  Exchange  Act.  Section  12(g)  of 
the  Exchange  Act  (15  U.S.C.  787(g)) 
requires  any  issuing  company  with  at 
least  500  shareholders  and  minimum 
total  assets  of  $1  million  to  register  the 
class  of  securities,  subject  to  limits, 
exemptions,  and  conditions  prescribed 
by  the  SEC  or  other  appropriate 
regulatory  agency.  The  SEC's  Rule  12g- 
1  (17  CFR  240.12g-l)  prescribes  the 
minimiun  asset  test  to  be  $10  million  in 
total  assets,  while  ciurent  FDIC 
regulations  do  not  alter  the  statutory 
standard.  This  final  rule  incorporates  by 
cross  reference  the  SEC's  minimum 
asset  test  threshold  of  $10  million. 


B.  Shareholder  Proposal  Rules 

The  regulations  of  the  SEC  and  the 
FDIC  dif^  primarily  vnth  respect  to  the 
proponent's  ownership  requirements  in 
stock  of  an  issuing  company,  and  the 
number  of  proposals  which  a  proponent 
may  present.  "The  FDIC's  rules  presently 
require  only  that  the  proponent  be  a 
shareholder  of  the  registrant,  and  that  a 
proponent  may  submit  a  maximiun  of 
two  proposals  for  inclusion  in  a 
registrant's  annual  meeting  proxy 
statement  The  SEC's  Rule  14a-8  (17 
CFR  240.14a-8)  requires  a  proponent  to 
have  beneficially  ownership  of  at  least 
1%  or  $1,000  in  market  value  of 
securities  entitled  to  be  voted  on  the 
proposal,  requires  a  proponent  to  have 
held  such  securities  for  at  least  one  year. 
and  permits  a  proponent  to  submit  only 
one  proposal  for  inclusion  in  a 
registrant's  annual  meeting  proxy 
statement.  This  final  rule  incorporates 
the  SEC's  requirements  by  cross 
reference,  which  include  the  differences 
described  above. 

C.  Certification,  Suspension  of  Trading, 
and  Removal  From  Listing  by 
Exchanges;  Urdisted  Trading;  and 
Related  Filing  Requirements 

The  SEC's  rules  currently  require  a 
national  securities  exchange  to  formally 
certify  that  a  registrant's  secxuity  has 
been  approved  for  listing.  The  SEC's 
rules  contain  provisions  applicable  to 
suspension  of  trading  on  a  national 
securities  exchange,  withdrawal,  and 
striking  of  a  security  from  listing  and 
registration.  Also.  SEC  rules  prescribe 
requirements  relative  to  applications, 
changes,  termination,  suspension,  or 
exemption  of  seciirities  admitted  to 
unlisted  trading  on  a  national  securities 
exchange.  The  FDIC's  rules  currently 
also  require  certification  by  a  national 
seciuities  exchange,  but  do  not  contain 
the  additional  provisions  simunarized 
above.  This  final  rule  incorporates  by 
cross  reference,  the  SEC's  rules  on 
Certification  By  Exchanges  (17  CFR 
240.12dl-l  through  12dl-«), 
Suspension  Of  Trading,  Withdrawal, 
And  Striking  From  Listing  And 
Registration  (17  CFR  240.12d2-l 
through  12d2-6),  and  Unlisted  Trading 
(17  CFR  240.12f-l  through  12f-6). 

D.  Availability  of  Exchange  Act  Filings 
at  Federal  Reserve  Banks 

FDIC  regulations  currently  require 
that  copies  of  all  registration  statements 
and  periodic  reports  required  by  12  CFR 
335.301  through  335.365  (exclusive  of 
exhibits),  the  proxy  and  information 
statements  required  by  12  CFR  335.201, 
and  annual  reports  to  security  holdera 
required  by  12  CFR  335.203  will  be 
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available  for  inspection  at  the  Federal 
Reserve  Bank  (FRB)  of  the  District  in 
which  the  bank  making  the  submission 
is  located.  The  FDIC  staff  believes  that 
there  has,  been  extremely  Uttle  piiblic 
interest  in  inspecting  these  Exchange 
Act  filings  at  the  Federal  Reserve  Banks. 
It  is  also  believed  that  it  is  difficiUt  for 
the  public  to  access  these  filings.  This 
final  rule  eliminates  the  availability  of 
these  Exchange  Act  filings  at  the  Federal 
Reserve  Banks.  All  Exchange  Act  filings 
will  remain  available  for  inspection  at 
and  copies  may  be  obtained  fitun  the 
FDIC  in  Washington.  D.C. 

V.  Differences  Between  FDIC  and  SEC 
Regulations  (Superseded  SEC 
Regulations  and  FDIC  Substituted 
Regulations) 

Following  is  a  discussion  of  the 
significant  differences  between  the 
applicable  requirements  of  this  final 
rule,  and  the  SEC's  regulations  and 
procedures  which  will  generally  be 
applicable  as  a  result  of  incorporation 
by  cross  reference.  Unless  any  particular 
provisions  of  the  SEC's  Exchange  Act 
regulations  are  specifically  superseded 
by  the  FDIC,  incorporation  by  cross 
reference  would  make  such  provisions 
applicable  to  nonmember  banks,  related 
parties  and  investors.  The  FDIC  rules 
under  12  CFR  part  335  currently  contain 
these  provisions  or  requirements  and 
retention  thereof  is  considered 
warranted.  Through  the  adoption  of  this 
final  rule,  each  of  the  following 
differences  between  the  rules  of  the 
FDIC  and  the  rules  of  the  SEC  will 
remain  in  effect. 

A.  Review  of  Proxy  and  Infonnation 
Statements 

The  SEC  and  the  FDIC  regulations 
differ  significantly  in  the  type  of  proxy 
and  information  statements  subject  to 
regulatory  review  prior  to  distribution  to 
shareholders.  The  SEC  requires 
preliminary  filings  of  proxy  and 
information  statements,  but  only 
concerning  those  shareholder  meetings 
which  are  other  than  "routine"  annual 
meetings.  In  such  cases,  the  SEC 
requires  preliminary  filings  to  be  filed 
ten  days  prior  to  distribution  to 
shareholders  (17  CFR  240.14a-6  and  17 
CFR  240.14C-5).  The  FDIC  however, 
currently  requires  preliminary  filings  for 
all  shareholder  meetings,  and  requires 
that  the  preliminary  fiUngs  be  made  at 
least  ten  days  before  "routine"  meetings 
and  15  days  before  "non-routine" 
meetings  (12  CFR  335.204). 

The  SEC  regulations  exempt  proxy 
statements  for  "routine"  annual 
meetings  firom  the  requirement  of 
preliminary  filing  and  advance  review. 
While  the  FDIC  receives  a  moderate 


number  of  "routine"  meeting  filings,  the 
staff  has  foimd  that  it  is  this  category  of 
filings  where  the  most  fundamental 
errors  are  made.  Proxy  statements  for 
^'routine"  annual  meetings  often  contain 
more  basic  errors  and  omissions  than  in 
the  case  of  "non-routine"  meetings.  In 
the  absence  of  an  advance  filing,  the 
FDIC  must  choose  between  requiring  a 
new  meeting  after  the  problem  is 
belatedly  discovered  or  overlooking  the 
resiUting  noncompliance  until  the 
following  year.  A  similar  problem  may 
occur  in  enforcing  the  regulations  with 
banks  that  misread  or  are  negligent  in 
interpreting  the  term  "routine.* 

Accordingly,  this  final  rule  continues 
to  require  the  filing  of  both  "routine" 
and  "non-routine"  preliminary  proxy 
materials  for  FDIC  staff  review  and 
comment  p^or  to  their  distribution  to 
shareholders.  The  FDIC  staff  believes 
that  the  overall  benefits  resulting  from 
the  ciurent  requirement  under  12  CFR 
part  335  to  file  "routine"  preliminary 
proxy  statements,  exceed  the  costs 
attributed  to  making  those  filings. 

B.  Disclosure  of  Extensions  of  Credit  to 
Insiders 

The  SEC  and  the  FDIC  regulations 
both  contain  requirements  for  financial 
institution  disclosure  of  loans  to 
insiders.  SEC  regulations  generally 
require  the  disclosure  of  certain  insider 
indebtedness  in  excess  of  $60,000, 
which  have  preferential  terms,  were  not 
made  in  the  ordinary  course  of  business, 
or  which  involve  more  than  the  normal 
risk  of  collectibility  or  involve  other 
unfavorable  featiues.  In  contrast,  since 
1965,  the  FDIC  has  required:  (a) 
disclosure  of  insiders"  indebtedness  on 
a  basis  substantially  similar  to  that  of 
the  SEC,  but  without  the  $60,000 
threshold:  and  (b)  basic  disclosure  of 
relatively  large  extensions  of  credit  to 
insiders  and  to  insiders  as  a  group, 
based  strictly  upon  the  amount  of 
indebtedness. 

Even  though  loans  to  insiders  are 
often  subject  to  amoimt  limitations  in 
banking  law  and  regulation,  significant 
amounts  of  insider  loans  yet  occur.  This 
final  rule  incorporates  by  reference  the 
SEC's  indebtedness  of  management 
disclosure  requirements  and  also  adds  a 
requirement  to  disclose  large  extensions 
of  credit  to  insiders  and  to  insiders  as 
a  group,  based  solely  upon  the  amount 
of  indebtedness.  The  FDIC  staff  believes 
that  the  overall  benefit  resulting  from 
continuation  of  the  FDIC's  current 
disclosiue  requirements  under  12  CFR 
part  335  is  in  the  public  interest  and  is 
appropriate  to  the  banking  industry. 


C.  Filing  Fees 

The  regulations  of  SEC  include 
specific  requirements  for  the  payment  of 
filing  fees  which  are  applicable  to  and 
must  be  paid  by  any  person  or  entity 
filing  reports  with  the  SEC  under  the 
Exchange  Act.  This  final  rule  does  not 
require  filing  fees  to  be  paid  by  any 
person,  registrant,  or  entity  malring 
Exchange  Act  filings  with  the  FDIC. 

D.  Electronic  Data  Gathering  Analysis 
and  Retrieval  (EDGAR) 

The  SEC's  Regulation  S-T  (17  CFR 
part  232)  requires  all  registrants  to 
submit  filings  in  electronic  format 
pursuant  to  its  EDGAR  system. 
Although  the  FDIC  is  studying  the 
feasibility  of  the  acceptance  and 
administration  of  electronic  filings 
under  the  Exchange  Act.  this  final  rule 
does  not  permit  and  the  FDIC  does  not 
accept  electronic  filings  at  this  time. 

E.  Legal  Proceedings 

The  SEC  and  the  FDIC  regulations 
currently  both  require  disclosure  of 
legal  proceedings  in  certain  filings 
under  the  Exchange  Act.  The  FDIC 
generally  requires  disclosure  of  all  legal 
proceedings  required  to  be  disclosed  by 
the  SEC,  and  in  addition,  the  FDIC's 
regulations  deem  as  material  and 
require  disclosiue  of  administrative  or 
judicial  proceedings  arising  imder 
section  8  of  the  Federal  Deposit 
Insiu^nce  Act.  This  final  rule 
incorporates  the  SEC's  legal  proceedings 
disclosure  requirements  by  cross 
reference,  and  in  addition,  continues  to 
deem  as  material  and  requires 
disclosiue  of  administrative  or  judicial 
proceedings  arising  under  section  8  of 
the  Federal  Deposit  Insiuance  Act.  The 
FDIC  staff  believes  that  the  overall 
benefit  resulting  from  the  expficit 
requirement  to  disclose  proceedings 
arising  imder  section  8  of  the  Federal 
Deposit  Insiuance  Act  is  in  the  public 
interest  and  is  appropriate  to  the 
banking  industry. 

VI.  Regulatory  Flexibility  Act 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)),  the  final  regulatory 
flexibility  analysis  otherwise  required 
under  section  604  of  the  RFA  (5  U.S.C. 
604)  is  not  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
and  the  agency  pubUshes  such 
certification  in  the  Federal  Register 
along  with  its  general  notice  of 
proposed  rulemaking  or  at  the  time  of 
publication  of  the  final  rule.  Pursuant  to 
section  605(b)  of  the  RFA,  the  FDIC 
certifies  that  this  final  rule  would  apply 
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only  to  those  banks  whose  secnirities  are 
publicly  held.  Other  covered  persons 
include:  insiders  of  banks,  large 
shareholders  of  banks,  and  bidders  for 
bank  stock. 

There  were  no  significant  issues 
raised  by  public  conun«iters  in 
response  to  the  Regulatory  Flexibility 
Act  certification  contained  in  the  notice 
of  proposed  rulemaking.  Accordingly, 
no  related  changes  have  been  made  to 
the  regulations  as  proposed. 

The  regulations  contained  in  this  final 
rule  will  incorporate  SEC  regulations  by 
cross  reference.  By  statute,  any 
differences  must  be  specifically  justified 
through  the  rulemaking  process.  The 
SEC  and  FDIC  regulations  are 
functionally  almost  identical,  they  are 
issued  under  the  same  statutory 
authority,  and  they  share  a  common 
legislative  purpose.  The  FDIC  considers 
the  applicable  SEC  rule,  defining  "small 
entities,"  a  necessary  standard  in  order 
to  maintain  fair  and  comparable 
regulation.  The  FDIC  is  comparing  FDIC 
regulated  banks  and  SEC  regulated 
nonbank  entities,  including  bank 
holding  companies.  The  applicable  SEC 
definition  of  "small  entities"  sets  the 
upper  limit  at  $5  million.  The  SEC  has 
delayed  raising  this  limit  until  it 
completes  its  current  and  future 
initiatives  in  this  area.  Any  SEC 
revisions  in  this  area  should  pass 
through  to  entities  subject  to  part  335. 
Qurently,  there  are  no  banks  below  this 
limit  filing  under  part  335.  Further,  this 
rulemaking  does  not  substantially 
change  existing  filing  requirements  for 
any  individual.  Based  upon  this  factual 
background,  the  FDIC  certifies  that  the 
revisions  to  part  335  contained  in  this 
final  rule  will  have  no  economic  impact 
on  any  identifiable  small  entities  as 
defined  for  the  class  by  SEC  which  is 
the  general  regulator  in  the  area. 

Vn.  Small  Business  Regulatory 
EnfiDrcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Pub.  L.  104-121)  provides 
generally  for  agencies  to  report  rules  to 
Congress  and  for  Congress  to  review  the 
rules.  The  reporting  requirement  is 
triggered  when  agencies  issue  a  final 
rule  as  defined  by  the  Administrative 
Procedure  Act  (APA)  at  5  U.S.C.  551. 
Because  the>FDIC  is  issiiing  a  final  rule 
as  defined  by  the  APA,  the  FDIC  will 
file  the  reports  required  by  SBREFA. 

The  Office  of  Management  and  Budget 
has  determined  that  this  final  revision 
to  part  335  does  not  constitute  a  "major 
rule"  as  defined  by  SBREFA. 


Vni.  Paperwork  Reduction  Act 

The  collection  of  information  in  this 
final  rule  has  been  reviewed  and 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  3064-0030  in  accordance  with 
the  Paperwori:  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  Comments  on 
the  accuracy  of  the  burden  estimate  and 
suggestions  for  reducing  the  burden 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3064-0030), 
Washington,  D.C.  20503,  vtrith  copies  of 
such  comments  to  be  sent  to  Steven  F. 
Hanft,  Office  of  the  Executive  Secretary, 
room  F-400,  550  17th  Street,  N.W., 
Washington,  D.C  20429. 

This  information  is  needed  to  assure 
compliance  with  the  Exchange  Act  and 
to  provide  information  to  investors  and 
the  public  about  the  condition  of 
registered  nonmember  banks.  The  likely 
respondents  are  for-profit  financial 
institutions —  registered  nonmember 
banks,  as  well  as  their  directors, 
executive  officers  and  principal 
shareholders.  The  total  reporting  burden 
as  most  recently  approved  by  OMB  for 
all  collections  of  information  in  this 
regulation  is  as  follows: 

Number  of  Respondents:  4,368. 

Number  of  Responses  Per 
Respondent:  1.42. 

Total  Annual  Responses:  6,214. 

Hours  Per  Response:  8.90. 

Total  Annual  Burden  Hours:  55,276. 

The  estimated  annual  burden  per 
respondent  varies  bom.  30  minutes  to 
200  hours,  deiiending  on  the  particular 
form  and  individual  circumstances, 
with  an  estimated  average  of  8.90  hours. 

K.  Cost  B«iefit  Analjrsis 

This  final  nde  is  generally  not 
expected  to  result  in  material  increases 
in  costs  and  burden  to  respondents. 
Some  filers,  however,  may  realize  an 
increase  in  costs  due  to  an  increased 
need  for  professional  guidance  in  order 
to  facilitate  the  making  of  filings  under 
the  Exchange  Act.  Any  overall  increase 
in  costs  resulting  firom  this  final  rule 
should  be  moderate,  however,  due  to 
the  existing  general  familiarity  with  the 
SEC's  regulations  on  the  part  of 
registrants,  investors,  and  their  coimsel. 
Any  such  increase  in  overall  costs 
should  be  offset  by  elimination  of  the 
need  for  potential  filers  to  become 
famihar  with  two  separate  sets  of 
regulations  implementing  the  filing 
requirements  of  the  Exchange  Act. 

X.  Statutory  Basis 

The  revisions  to  the  FDIC's  regulation 
imder  sections  12, 13, 14(a),  14(c),  14(d), 
14(f)  and  16  of  the  Exchange  Act,  are 


being  adopted  by  the  FDIC  pursuant  to 
Exchange  Act  section  12(i). 

List  of  Subjects  in  12  CFR  Part  335 

Accounting,  Banks,  banking. 
Confidential  business  information. 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  FDIC  revises  part  335  to 
read  as  follows: 

PART  335— SECURITIES  OF 
NONMEMBER  INSURED  BANKS 

Sec. 

335.101    Scope  of  part,  authority  and  OMB 

control  niunber. 
335.111    Fonns  and  schedules. 
335.201    Securities  exempted  from 

registration. 
335.211    Registration  and  reporting. 
335.221    Forms  for  registration  of  securities 

and  similar  matters. 
335.231    Certification,  suspension  of 

trading,  and  removal  bora  listing  by 

exchanges. 
335.241    Unlisted  trading. 
335.251    Forms  for  notification  of  action 

taken  by  national  securities  exchanges. 
335.261    Exemptions;  terminations;  and 

definitions. 
335.301    Reports  of  issuers  of  securities 

registered  pursuant  to  section  12. 
335.311     Forms  for  annual,  quarterly, 

current,  and  other  reports  of  issuers. 
335.321    Maintenance  of  records  and 

issuer's  representations  in  connection 

with  required  reports. 
335.331    Acquisition  statements  and 

acquisitions  of  securities  by  issuers. 
335.401    Solicitations  of  proxies. 
335.501     Tender  offers. 
335.601     Requirements  of  section  16  of  the 

Securities  Exchange  Act  of  1934. 

335.611  Initial  statements  of  beneficial 
ownership  of  securities  (Form  F-7). 

335.612  Statement  of  changes  in  beneficial 
ownership  of  securities  (Form  F-8). 

335.613  Annual  statement  of  beneficial 
ownership  of  securities  (Form  F-8A). 

335.701    Filing  requirements,  public 
reference,  and  confidentiality. 

335.801    Inapplicable  SBC  regulations;  FDIC 
substituted  regulations;  additional 
information. 

335.901    Delegation  of  authority  to  the 
Director  (DOS)  and  to  the  associate 
directors,  regional  directors  and  deputy 
regional  directors  to  act  on  matters  with 
respect  to  disclosure  laws  and 
regulations. 
Authority:  15  U.S.C.  78l(i). 

S335.101    Scope  of  part,  authority  and 
OMB  control  number. 

(a)  This  part  is  issued  by  the  Federal 
Deposit  Insurance  Corporation  (the 
FDIC)  imder  section  12(i)  of  the 
Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  78)  (the  Exchange 
Act)  and  applies  to  all  securities  of  FDIC 
insured  banks  (including  foreign  banks 
having  an  insured  branch)  which  are 
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neither  a  member  of  the  Federal  Reserve 
System  nor  a  District  bank  (collectively 
referred  to  as  nonmember  banks)  that 
are  subject  to  the  registration 
requirements  of  section  12(b)  or  section 
12(g)  of  the  Exchange  Act  (registered 
nonmember  banks).  The  FDIC  is  vested 
with  the  powers,  functions,  and  duties 
vested  in  the  Securities  and  Exchange 
Commission  (the  Commission  or  SEC)  to 
administer  and  enforce  the  provisions  of 
sections  12, 13, 14(a),  14(c),  14(d),  14(f), 
and  16  of  the  Seouities  Exchange  Act 
of  1934,  as  amended  (the  Exchange  Act) 
(15  U.S.C.  78/,  78m,  78n(a),  78n(c), 
78n(d),  78n(f),  and  78(p)),  regarding 
nonmember  banks  with  one  or  more 
classes  of  securities  subject  to  the 
registration  provisions  of  sections  12(b) 
and  12(g). 

(b)  This  part  335  generally 
incorporates  throu^  cross  reference  the 
regulations  of  the  SEC  issued  under 
sections  12, 13, 14(a),  14(c),  14(d),  14(f). 
and  16  of  the  &cchange  Act.  References 
to  the  Commission  are  deemed  to  refer 
to  the  FDIC  unless  the  context  otherwise 
requires. 

(c)  The  Office  of  Management  and 
Budget  has  reviewed  and  approved  the 
recordkeeping  and  reporting  required  by 
this  part  (OKffl  control  niunber  3064- 
0030). 

§335.111    Forms  and  actiedulM. 

The  Exchange  Act  regulations  of  the 
SEC,  which  are  incorporated  by  cross 
reference  under  this  part,  require  the 
filing  of  forms  and  schedules  as 
applicable.  Reference  is  made  to  SEC 
Exchange  Act  regulation  17  CFR  249.0- 
1  regarding  the  availability  of  all 
applicable  SEC  Exchange  Act  forms. 
Required  schedules  are  codified  and  are 
foimd  within  the  context  of  the  SEC's 
regulations.  The  filings  of  all  applicable 
SEC  forms  and  schedules  shall  be  made 
with  the  FDIC  at  the  address  in  this 
section.  They  shall  be  titled  with  the 
name  of  the  FDIC  in  substitution  for  the 
name  of  the  SEC.  Forms  F-7  (§  335.611), 
F-8  (§  335.612),  F-8A  (§  335.613),  are 
FDIC  forms  which  are  issued  under 
section  16  of  the  Exchsmge  Act  and  can 
be  obtained  bom  the  Registration  and 
Disclosiue  Section,  Division  of 
Supervision,  Federal  Deposit  Insiu'ance 
Corporation,  550  17th  Street  N.W., 
Washington,  D.C.  20429.  Reference  is 
also  made  to  §  335.701  for  general  filing 
requirements,  pubUc  reference,  and 
confidentiality  provisions. 

1335.201    Securitlae  exempted  from 
registration. 

Persons  generally  subject  to 
registration  requirements  under 
Exchange  Act  section  12  and  subject  to 
this  part  shall  follow  the  applicable  and 


currently  effective  SEC  regulations 
relative  to  exemptions  from  registration 
issued  imder  sections  3  and  12  of  the 
Exchange  Act  as  codified  at  17  CFR 
240.3al2-l  through  240.3al2-ll, 
240.12a-4  through  240.12a-7.  240.12g- 
1  through  240.12h-4. 

§  335JM 1    RegistFation  and  reporting. 

Persons  with  securities  subject  to 
registration  imder  Exchange  Act 
secUons  12(b)  and  12(g),  required  to 
report  under  Exchange  Act  section  13, 
and  subject  to  this  part  shall  follow  the 
applicable  and  ciurently  effective  SEC 
regulations  issued  under  section  12(b)  of 
the  Exchange  Act  as  codified  at  17  CFR 
240.12b-l  through  240.12b-36. 

§335.221    Forms  for  registration  of 
securities  and  similar  matters. 

(a)  The  appUcable  forms  for 
registration  of  seciuities  and  similar 
matters  are  codified  in  subpart  C  of  17 
CFR  part  249.  All  forms  shall  be  filed 
with  the  FDIC  as  appropriate  and  shall 
be  titled  with  the  name  of  the  FDIC 
instead  of  the  SEC. 

(b)  The  requirements  for  Financial 
Statements  can  generally  be  found  in 
Regulation  S-X  (17  CFR  part  210). 
Banks  may  also  refer  to  the  instructions 
for  FFIEC  Reports  of  Income  and 
Reports  of  Condition  when  preparing 
unaudited  interim  statements.  The 
requirements  for  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations  can 
be  found  in  at  17  CFR  229.300.  Industry 
Guide  3,  Statistical  Disclosiue  by  Bank 
Holding  Companies,  is  codified  at  17 
CFR  229.802. 

(c)  A  "small  business  issuer,"  as 
defined  under  17  CFR  240.12b-2.  has 
the  option  of  filing  Small  Business  (SB) 
Forms  (as  codified  in  17  CFR  part  249) 
in  lieu  of  the  Exchange  Act  forms 
otherwise  required  to  be  filed,  which 
provide  for  financial  and  other  item 
disclosures  in  conformance  with 
Regulation  S-B  of  the  Seciuities  and 
Exchange  Commission  (17  CFR  part 
228).  The  definition  of  "small  business 
issuer."  generally  includes  banks  with 
annual  revenues  of  less  than  $25 
million,  whose  voting  stock  does  not 
have  a  public  float  of  $25  million  or 
more. 

§335.231    Certificalion,  suspension  of 
trading,  and  ramoval  from  listing  by 
exchanges. 

The  provisions  of  the  applicable  and 
ciurently  effective  SEC  regulations 
under  section  12(d)  of  the  Exchange  Act 
shall  be  followed  as  codified  at  17  CFR 
240.12dl-l  through  240.12d2-2. 


§335.241    Unlistsd  trading. 

The  provisions  of  the  applicable  and 
currently  effective  SEC  regulations 
under  section  12(f)  of  the  Exchange  Act 
shall  be  followed  as  codified  at  17  CFR 
240.12f-l  through  240.12f-6. 

§335.251    Forms  for  notification  of  action 
taiisn  by  nalionai  sseurtties  exetianges. 

The  applicable  forms  for  notification 
of  action  taken  by  national  securities 
exchanges  are  codified  in  subpart  A  of 
17  CFR  part  249.  All  forms  shall  be  filed 
with  the  FDIC  as  appropriate  and  shall 
be  titled  with  the  name  of  the  FDIC 
instead  of  the  SEC. 

§335.261    Exemptions;  tsrmlnations:  and 
definitions. 

The  provisions  of  the  applicable  and 
currently  effective  SEC  regulations 
under  sections  12(g)  and  12(h)  of  the 
Exchange  Act  shall  be  followed  as 
codified  at  17  CFR  240.12g-l  through 
240.12h-4. 

§335.301    Reports  of  issuera  of  eecurtties 
registersd  pursuant  to  section  12. 

The  provisions  of  the  applicable  and 
currently  effective  SEC  regulations 
under  section  13(a)  of  the  Exchange  Act 
shall  be  followed  as  codified  at  17  CFR 
240.13a-l  through  240.13a-17. 

§335.311    Forms  for  annual,  quansrty, 
current,  and  ottier  raports  of  issuers. 

(a)  The  applicable  forms  for  annual, 
quarterly,  ciurent,  and  other  reports  are 
codified  in  subpart  D  of  17  CFR  part 
249.  All  forms  shall  be  filed  with  the 
FDIC  as  appropriate  and  shall  be  titled 
with  the  name  of  the  FDIC  instead  of  the 
SEC. 

(b)  The  requirements  for  Financial 
Statements  can  generally  be  foimd  in 
Regulation  S-X.  (17  CFR  part  210). 
Banks  may  also  refer  to  the  instructions 
for  FFIEC  Reports  of  Income  and 
Reports  of  Condition  when  preparing 
unaudited  interim  reports.  The 
requirements  for  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations  can 
be  found  at  17  CFR  229.300.  Industry 
Guide  3,  Statistical  Disclosure  by  Bank 
Holding  Companies,  is  codified  at  17 
CFR  229.802. 

(c)  A  "small  business  issuer,"  as 
defined  under  17  CFR  240.12b-2,  has 
the  option  of  filing  Small  Business  (SB) 
Forms  (as  codified  in  17  CFR  part  249) 
in  lieu  of  the  Exchange  Act  forms 
otherwise  required  to  be  filed,  which 
provide  for  financial  and  other  item 
disclosures  in  conformance  with 
Regulation  S-B  of  the  Seciuities  and 
Exchange  Commission  (17  CFR  part 
228).  The  definition  of  "small  business 
issuer,"  generally  includes  banks  with 
annual  revenues  of  less  than  $25 
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million,  whose  voting  stock  does  not 
have  a  public  float  of  $25  million  or 


more. 

§  335.321    IMntananc*  of  records  and 
Issuer's  repreaentaHons  In  connection  with 
required  reports. 

The  provisions  of  the  applicable  and 
currently  effective  SEC  regulations 
under  section  13(b)  of  the  Exchange  Act 
shall  be  followed  as  codified  at  17  CFR 
240.13b2-l  through  240.13b2-2. 

%  335.331    Acquisition  statements  and 
acquisitions  of  securities  by  Issuers. 

The  provisions  of  the  applicable  and 
currently  effective  SEC  regulations 
under  section  13(d)  and  13(e)  of  the 
Exchange  Act  shall  be  followed  as 
codified  at  17  CFR  240.13d-l  through 
240.136-102. 

S  335.401    Solicttations  of  proxies. 

The  provisions  of  the  applicable  and 
ciurently  effective  SEC  regulations 
under  section  14(a)  and  14(c)  of  the 
Exchange  Act  shall  be  follow^  as 
codified  at  17  CFR  240.14a-l  through 
240.14a-103  and  240.14c-l  through 
240.14C-101. 

S  335.501    Tender  off ers. 

The  provisions  of  the  applicable  and 
currently  effective  SEC  regulations 
under  section  14(d).  14(e),  and  14(f)  of 
the  Exchange  Act  shall  be  followed  as 
codified  at  17  CFR  240.14d-l  through 
240.14f-l. 

335.601    Requirements  of  section  1 6  of  ttte 
Securities  Excitange  Act  of  1934. 

Persons  subject  to  section  16  of  the 
Act  with  respect  to  securities  registered 
under  this  part  shall  follow  the 
applicable  and  currently  effective  SEC 
regulations  issued  under  section  16  of 
the  Act  (17  CFR  240.16a-l  through 
240.16e-l(l),  except  that  the  forms 
described  in  §335.611  (Form  F-7). 
§  335.612  (Form  F-8),  and  §  335.613 
(Form  F-8A)  shall  be  used  in  lieu  of 
SEC  Form  3  (17  CFR  249.103),  Form  4 
(17  CFR  249.104),  or  Form  5  (17  CFR 
249.105),  respectively.  Copies  of  Forms 
F-7,  F-8,  F-8  A  and  the  instructions 
thereto  can  be  obtained  from  the 
Registration,  Disclosure,  and  Securities 
Operations  Unit,  Division  of 
Supervision,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W., 
Washington,  D.C.  20429. 

{335.611    Inmai  statement  of  beneficial 
ownersliip  of  securities  (Form  F-7). 

This  form  shall  be  filed  in  lieu  of  SEC 
Form  3  pursuant  to  SEC  rule  16a-3  (17 
CFR  240.168-3)  for  initial  statements  of 
beneficial  ownership  of  seciirities.  The 
FDIC  is  authorized  to  solicit  the 
information  required  by  this  form 


pursuant  to  sections  16(a)  and  23(a)  of 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  78p  and  78w)  and  the  rules  and 
regulations  thereunder.  SEC  regulations 
.referenced  in  this  form  are  codified  at 
17  CFR  240.16a-l  through  240.16e-l. 

§  335.61 2    Statement  of  ctianges  in 
iMneficial  ownersiiip  of  securities  (Form  F- 
8). 

This  form  shall  be  filed  pursuant  to 
SEC  rule  16a-3  (17  CFR  240.16a-3)  for 
statements  of  changes  in  beneficial 
owTiership  of  securities.  The  FDIC  is 
authorized  to  soUcit  the  information 
required  by  this  form  pursuant  to 
sections  16(a)  and  23(a)  of  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C.  78p 
and  78w)  and  the  rules  and  regulations 
thereunder.  SEC  regulations  referenced 
in  this  form  are  codified  at  17  CFR 
240.16a-l  through  240.16e-l. 

§  335.61 3    Annual  statement  of  IMneficial 
ownersiiip  of  securities  (Form  F-8A). 

This  form  shall  be  filed  pursuant  to 
SEC  rule  16a-3  (17  CFR  240.16a-3)  for 
annual  statements  of  beneficial 
ownership  of  seciuities.  The  FDIC  is 
authorized  to  solicit  the  information 
required  by  this  form  pursuant  to 
sections  16(a)  and  23(a)  of  the  Seciuities 
Exchange  Act  of  1934  (15  U.S.C.  78p 
and  78w),  and  the  rules  and  regulations 
thereunder.  SEC  regulations  referenced 
in  this  form  are  codified  at  17  CFR 
240.16a-l  through  240.16e-l. 

S  335.701    Filing  requirements,  pul)ilc  « 
reference,  and  confidentiailty. 

(a)  Filing  requirements.  Unless 
otherwise  indicated  in  this  part,  one 
original  and  four  conformed  copies  of 
all  papers  retjuired  to  be  filed  with  the 
FDIC  under  the  Exchange  Act  or 
regulations  thereunder  shall  be  filed  at 
its  office  in  Washington,  D.C.  Official 
filings  made  at  the  FDIC's  office  in 
Washington,  D.C.  should  be  addressed 
as  follows:  Attention:  Registration, 
Disclosure,  and  Securities  Operations 
Unit,  Division  of  Supervision,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  N.W..  Washington,  D.C.  20429. 
Material  may  be  filed  by  delivery  to  the 
FDIC  through  the  mails  or  otherwise. 
The  date  on  which  papers  are  actually 
received  by  the  designated  FDIC  office 
shall  be  the  date  of  filing  thereof  if  all 
of  the  requirements  with  respect  to  the 
filing  have  been  compUed  with. 

(b)  Inspection.  Except  as  provided  in 
paragraph  (c)  of  this  section,  all 
information  filed  regarding  a  security 
registered  with  the  FDIC  will  be 
available  for  inspection  at  the  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  N.W.,  Washington,  D.C. 

(c)  Nondisclosure  of  certain 
information  filed.  Any  person  filing  any 


statement,  report,  or  document  under 
the  Act  may  make  a  written  objection  to 
the  public  disclosure  of  any  information 
contained  therein  in  accordance  with 
the  procedure  set  forth  in  this  paragraph 
(c). 

(1)  The  person  shall  omit  from  the 
statement,  report,  or  document,  when  it 
is  filed,  the  portion  thereof  that  it 
desires  to  keep  undisclosed  (hereinafter 
called  the  confidential  portion).  In  lieu 
thereof,  it  shall  indicate  at  the 
appropriate  place  in  the  statement, 
report,  or  document  that  the 
confidential  portion  has  been  so  omitted 
and  filed  separately  with  the  FDIC. 

(2)  The  person  shall  file  with  the 
copies  of  the  statement,  report,  cr 
document  filed  with  the  FDIC: 

(i)  As  many  copies  of  the  confidential 
portion,  each  clearly  marked 
"Confidential  Treatment,"  as  there  are 
copies  of  the  statement,  report,  or 
document  filed  vdth  the  FDIC  and  with 
each  exchange,  if  any.  Each  copy  shall 
contain  the  complete  text  of  the  item 
and,  notwithstanding  that  the 
confidential  portion  does  not  constitute 
the  whole  of  the  answer,  the  entire 
answer  thereto;  except  that  in  the  case 
where  the  confidential  portion  is  part  of 
a  financial  statement  or  schedule,  only 
the  particular  financial  statement  or 
schedule  need  be  included.  All  copies 
of  the  confidential  portion  shall  be  in 
the  same  form  as  the  remainder  of  the 
statement,  report,  or  document; 

(ii)  An  application  making  objection 
to  the  disclosure  of  the  confidential 
portion.  Such  application  shall  be  on  a 
sheet  or  sheets  separate  from  the 
confidential  portion,  and  shall  contain: 

(A)  An  identification  of  the  portion  of 
the  statement,  report,  or  document  that 
has  been  omitted; 

(B)  A  statement  of  the  grounds  of 
objection; 

(C)  Consent  that  the  FDIC  may 
determine  the  question  of  public 
disclosure  upon  the  basis  of  the 
application,  subject  to  proper  judicial 
reviews; 

(D)  The  name  of  each  exchange,  if 
any.  with  which  the  statement,  report, 
or  document  is  filed; 

(iii)  The  copies  of  the  confidential 
portion  and  the  application  filed  in 
accordance  with  this  paragraph  shall  be 
enclosed  in  a  separate  envelope  marked 
"Confidential  Treatment"  and 
addressed  to  Executive  Secretary. 
Federal  IDeposit  Insurance  Corporation. 
Washington.  D.C.  20429. 

(3)  Pending  the  determination  by  the 
FDIC  as  to  the  objection  filed  in 
accordance  with  paragraph  (c)(2)(ii)  of 
this  section,  the  confidential  portion 
will  not  be  disclosed  by  FDIC. 
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(4)  If  the  FDIC  determines  that  the 
objection  shall  be  sustained,  a  notation 
to  that  effect  will  be  made  at  the 
appropriate  place  in  the  statement, 
report,  or  docimient. 

(5)  If  the  FDIC  shall  have  determined 
that  disclosure  of  the  confidential 
portion  is  in  the  public  interest,  a 
finding  and  determination  to  that  effect 
will  be  entered  and  notice  of  the  finding 
and  determination  will  be  sent  by 
registered  or  certified  mail  to  the 
person. 

(6)  The  confidential  portion  shall  be 
made  available  to  the  public: 

(i)  Upon  the  lapse  of  15  days  after  the 
dispatch  of  notice  by  registered  or 
certified  mail  of  the  finding  and 
determination  of  the  FDIC  described  in 
paragraph  (c)(5)  of  this  section,  if  prior 
to  the  lapse  of  such  15  days  the  person 
shall  not  have  filed  a  written  statement 
that  he  intends  in  good  faith  to  seek 
judicial  review  of  the  finding  and 
determination; 

(ii)  Upon  the  lapse  of  60  days  after  the 
dispatch  of  notice  by  registered  or 
certified  mail  of  the  finding  and 
determination  of  the  FDIC,  if  the 
statement  described  in  paragraph 
(c)(6)(i]  of  this  section  shall  have  been 
filed  and  if  a  petition  for  judicial  review 
shall  not  have  been  filed  within  such  60 
days;  or 

(iii)  If  such  petition  for  judicial  review 
shall  have  been  filed  within  such  60 
days  upon  final  disposition,  adverse  to 
the  person,  of  the  judicial  proceedings. 

(7)  If  the  confidential  portion  is  made 
available  to  the  public,  a  copy  thereof 
shall  be  attached  to  each  copy  of  the 
statement,  report,  or  dociunent  filed    , 
with  the  FDIC  and  v^th  each  exchange 
concerned. 

§  33S.801    Inapplicable  SEC  regulations; 
FDIC  substituted  regulations:  additional 
Information. 

(a)  Filing  fees.  Filing  fees  will  not  be 
charged  relative  to  any  filings  or 
submissions  of  materials  made  with  the  ' 
FDIC  pursuant  to  the  cross  reference  to 
regulations  of  the  SEC  issued  under 
sections  12, 13. 14(a),  14(c),  14(d),  14(f). 
and  16  of  the  Exchange  Act,  and  this 
part. 

(b)  Electronic  filings.  The  FDIC  does 
not  participate  in  the  SEC's  EDGAR 
(Electronic  Data  Gathering  Analysis  and 
Retrieval)  electronic  filing  program  (17 
CFR  part  232),  and  does  not  permit 
electronically  transmitted  filings  or 
submissions  of  materials  in  electronic 
format  to  the  FDIC. 

(c)  Legal  proceedings.  Whenever  this 
part  or  cross  referenced  provisions  of 
the  SEC  regulations  require  disclosure 
of  legal  proceedings,  administrative  or 
judicial  proceedings  arising  under 


section  8  of  the  Federal  Deposit 
Insurance  Act  shall  be  deemed  material 
and  shall  be  described.  ° 

(d)  Indebtedness  of  management. 
Whenever  this  part  or  cross  referenced 
provisions  of  the  SEC  regulations 
require  disclosure  of  indebtedness  of 
management,  extensions  of  credit  to 
specified  persons  in  excess  of  ten  (10) 
percent  of  the  equity  capital  accounts  of 
the  bank  or  $5  million,  whichever  is 
less,  shall  be  deemed  material  and  shall 
be  disclosed  in  addition  to  any  other 
required  disclosure.  The  disclosure  of 
this  material  indebtedness  shall  include 
the  largest  aggregate  amoimt  of 
indebtedness  (in  dollar  amounts,  and  as 
a  percentage  of  total  equity  capital 
accoimts  at  the  time),  including 
extensions  of  credit  or  overdrafts, 
endorsements  and  guarantees 
outstanding  at  any  time  since  the 
beginning  of  the  bank's  last  fiscal  year, 
and  as  of  the  latest  practicable  date. 

(1)  If  aggregate  extensions  of  credit  to 
all  specified  persons  as  a  group 
exceeded  20  percent  of  the  equity 
capital  accounts  of  the  bank  at  any  time 
since  the  beginning  of  the  last  fiscal 
year,  the  aggregate  amount  of  such 
extensions  of  credit  shall  also  be 
disclosed. 

(2)  Other  loans  are  deemed  material 
and  shall  be  disclosed  where: 

(i)  The  extension(s)  of  credit  was  not 
made  on  substantiallv  the  same  terms, 
including  interest  rates,  collateral  and 
repayment  terms  as  those  prevailing  at 
the  time  for  comparable  transactions 
with  other  than  the  specified  persons; 

(ii)  The  extension(s)  of  credit  was  not 
made  in  the  ordinary  course  of  business; 
or 

(iii)  The  extension(s)  of  credit  has 
involved  or  presently  involves  more 
than  a  normal  risk  of  collectibility  or 
other  unfavorable  featiu'es  including  the 
restructuring  of  an  extension  of  credit, 
or  a  delinquency  as  to  payment  of 
interest  or  principal. 

(e)  Pmxy  material  required  to  be  filed. 
(1)  Three  preliminary  copies  of  each 
iivformation  statement,  proxy  statement, 
form  of  proxy,  and  other  item  of 
soliciting  material  to  be  furnished  to 
seciuity  holders  concurrently  therewith, 
shall  be  filed  with  the  FDIC  by  the  bank 
or  any  other  person  making  a 
solicitation  subject  to  12  CFR  335.401  at 
least  ten  calendar  days  (or  15  calendar 
days  in  the  case  of  other  than  routine 
meetings,  as  defined  in  paragraph  (e)(2) 
of  this  section)  prior  to  Uie  date  such 
item  is  first  sent  or  given  to  any  security 
holders,  or  such  shorter  date  as  may  be 
authorized. 

(2)  For  the  purposes  of  this  paragraph 
(e),  a  routine  meeting  means: 


(i)  A  meeting  with  respect  to  which 
no  one  is  soUciting  proxies  subject  to 
§  335.401  other  than  on  behalf  of  the 
bank,  and  at  which  the  bank  intends  to 
present  no  matters  other  than: 

(A)  The  election  of  directors; 

(B)  The  election,  approval  or 
ratification  of  accoimtants; 

(C)  A  Security  holder  proposal 
included  pursuant  to  SEC  Rule  14(a)-8 
(17  CFR  240.14a-8);  and 

(D)  The  approval  or  ratification  of  a 
plan  as  defined  in  paragraph  (a)(7)(ii)  of 
Item  402  of  SEC  R^ulation  S-^  (17  CFR 
229.402(a)(7](ii))  or  amendments  to  such 
a  plan;  and 

(ii)  The  bank  does  not  comment  upon 
or  refer  to  a  solicitation  in  opposition 
(as  defined  in  17  CFR  240.14a-6)  in 
connection  with  the  meeting  in  its 
proxy  material. 

(3)  Where  preliminary  copies  of 
material  are  filed  with  the  FDIC  under 
this  section,  the  printing  of  definitive 
copies  for  distribution  to  security 
holders  should  be  deferred  until  the 
comments  of  the  FDIC's  staff  have  been 
received  and  considered. 

(f)  Additional  information;  filing  of 
other  statements  in  certain  cases.  (1)  In 
addition  to  the  information  expressly 
required  to  be  included  in  a  statement, 
form,  schedule  or  report,  there  shall  be 
added  such  further  material 
information,  if  any,  as  may  be  necessary 
to  make  the  required  statements,  in  light 
of  the  circumstances  under  which  they 
are  made,  not  misleading. 

(2)  The  FDIC  may,  upon  the  written 
request  of  the  bank,  and  where 
consistent  with  the  protection  of 
investors,  permit  the  omission  of  one  or 
more  of  the  statements  or  disclosures 
herein  required,  or  the  filing  in 
substitution  therefor  of  appropriate 
statements  or  disclosures  of  comparable 
character. 

(3)  The  FDIC  may  also  require  the 
filing  of  other  statements  or  disclosures 
in  addition  to,  or  in  substitution  for 
those  herein  required  in  any  case  where 
such  statements  are  necessary  or 
appropriate  for  an  adequate  presentation 
of  the  financial  condition  of  any  person 
whose  financial  statements  are  required, 
or  disclosure  about  which  is  otherwise 
necessary  for  the  protection  of  investors. 

S  335.901    Delegation  of  authority  to  the 
Director  (DOS)  and  to  the  associate 
directors,  regional  directors  and  deputy 
regional  directors  to  set  on  matters  with 
respect  to  disclosure  laws  and  regulations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  authority  is  delegated 
to  the  Director,  Division  of  Supervision 
(DOS),  and  where  confirmed  in  writing 
by  the  director,  to  an  associate  director, 
or  to  the  appropriate  regional  director  or 
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deputy  regional  director,  to  act  on 
disclosure  matters  under  and  pursuant 
to  sections  12, 13, 14  and  16  of  the 
Securities  Exchange  Act  of  1934  (IS 
U.S.C  78)  or  this  part. 

(b)  Authority  to  act  on  disclosure 
matters  is  retained  by  the  FDIC  Board  of 
Directors  when  such  matters  involve: 

(1)  Exemption  from  disclosure 
requirements  pursuant  to  section  12(h) 
of  the  Seciirities  Exchange  Act  of  1934 
(15  U.S.C  78Ah));  or 

(2)  Exemption  from  tender  offer 
requirements  pursuant  to  section 
14(d)(8)  of  the  Securities  Exchange  Act 
of  1934  (15  U.S.C.  78n(d)(8)). 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  4th  day  of 
February.  1997. 

Federal  Deposit  Insurance  Corporation. 

Hny  L  Luglejr, 

Executive  Secretary. 

[FR  Doc  97-3596  Filed  2-13-97:  8:45  am) 
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FEDERAL  HOUSING  RNANCE  BOARD 
12  CFR  Part  931 

Technical  Amandmant  to  Deflnition  of 
Dapoaita  in  Banka  or  Truat  Companiaa 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Interim  final  nUe  with  request 
for  comments. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  the 
definition  of  the  term  "deposits  in  t>anks 
or  trust  companies"  to  expressly  include 
a  deposit  in,  or  a  sale  of  federal  funds 
to,  a  branch  or  agency  of  a  foreign  bank 
located  in  the  United  States  that  is 
subject  to  the  supervision  of  the  Board 
of  Governors  of  die  Federal  Reserve 
System  (Board  of  Governors),  as  an 
investment  eligible  to  fulfill  the 
liquidity  requirement  imposed  on  the 
FcNderal  Home  Loan  Banks  (FHLBanks) 
by  section  11(g)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act). 
DATES:  The  interim  final  rule  will 
become  effective  on  February  14, 1997. 
The  Finance  Board  will  accept 
comments  on  the  interim  final  rule  in 
writing  on  or  before  March  17, 1997. 
ADDRESSES:  Mail  comments  to  Elaine  L. 
Baker,  Executive  Secretary,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.  Washington,  DC  20006.  Comments 
will  be  available  for  public  inspection  at 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  A.  Kaye,  Attorney-Advisor,  Office 


of  General  Counsel,  202/40a-2505,  or 
Christine  M.  Freidel,  Assistant  Director, 
Financial  Management  Division,  Office 
of  Policy,  202/408-2976,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

Under  section  11(e)(1)  of  the  Bank 
Act,  the  FHLBanks  have  the  power  to 
accept  deposits  from  their  members, 
other  FHLBanks,  or  instrumentalities  of 
the  United  States.  See  12  U.S.C. 
1431(e)(1).  To  ensure  that  each 
FHLBank  has  sufficient  liquid  assets  to 
meet  deposit  withdrawal  demands, 
section  11(g)  of  the  Bank  Act  imposes  a 
liquidity  requirement.  See  id.  1431(g). 
The  liquidity  requirement  provides  that 
each  FHLBank  must  invest,  upon  such 
terms  and  conditions  as  the  Finance 
Board  may  prescribe,  an  amoimt  equal 
to  the  current  deposits  the  FHLBank 
holds  in  specified  types  of  assets.  Id. 
Among  the  assets  specified  in  the  Bank 
Act  are  "deposits  in  banks  or  trust 
companies."  Id.  1431(g)(2). 

In  1978,  the  Finance  Board's 
predecessor,  the  former  Federal  Home 
Loan  Bank  Board  (FHLBB),;defined  by 
regulation  the  phrase  "deposits  in  banks 
or  trust  companies"  to  include  a  deposit 
in  another  FHLBank,  a  demand  account 
%vith  a  Federal  Reserve  Bank,  or  a 
deposit  in  a  depository  designated  by  a 
FHLBank's  board  of  directors  that  is  a 
member  of  either  the  Federal  Reserve 
System  (FRS)  or  the  Federal  Eteposit 
Insurance  Corporation  (FDIC).  See  43  FR 
46835,  46836  (Oct.  11, 1978),  codified  at 
12  CFR  521.5  (superseded).  When 
Congress  abolished  the  FHLBB  in  1989, 
see  Financial  Institutions  Reform, 
Recovery,  and  Enforcement  Act  of  1989, 
Pub.  L.  101-73,  sec.  401. 103  Stat.  183 
(Aug.  9, 1989),  the  Finance  Board 
transferred  the  definition,  without  any 
change  in  substantive  or  technical 
matters,  to  §931.5  of  its  regulations.  See 
54  FR  36757  (Aug.  28, 1989),  codified  at 
12  CFR  931.5.  This  definition  remained 
unchanged  until  July  3, 1996,  when  the 
Finance  Board  adopted  a  final  rule 
modifying  the  definition  of  "deposits  in 
banks  or  trust  companies."  The  final 
rule  was  published  in  the  Federal 
Register  on  August  2. 1996,  and  became 
effective  on  September  3, 1996.  See  61 
FR  40311  (Aug.  2, 1996),  codified  at  12 
CFR  931.5.  The  final  rule  made  clear 
that  the  term  "banks"  includes  savings 
associations,  and  included  federal  funds 
transactions  as  eligible  to  fulfill  the 
liquidity  requirement  imposed  on  the 
FHLBanks  by  section  11(g)  of  the  Bank 
Act.  See  12  U.S.C  1431(g). 


n.  Analysis  of  the  Interim  Final  Rule 

In  revising  the  definition  of  "deposits 
in  banks  or  trust  companies,"  the 
Finance  Board  inadvertently  omitted  as 
an  eligible  investment  deposits  in 
certain  U.S.  branches  and  agencies  of 
foreign  banks.  A  foreign  bank  may 
establish  a  U.S.  branch  or  agency  only 
with  the  prior  approval  of  the  Board  of 
Governors  and  an  appropriate  licensing 
authority,  i.e.,  either  the  Comptroller  of 
the  Currency  or  a  state  banking 
regulator.  U.S.  branches  and  agencies  of 
foreign  banks  are  subject  to  the 
supervision  of  the  Board  of  Governors 
and  must  meet  many  of  the  rules  and 
regulations  applicable  to  domestic 
commercial  buiks. 

U.S.  branches  of  foreign  banks 
principally  accept  wholesale  deposits, 
that  is,  deposits  greater  than  the 
$100,000  FDIC  insurance  limit.  U.S. 
agencies  of  foreign  banks  typically  do 
not  accept  deposits,  althou^  under  the 
laws  of  some  states  an  agency  may  have 
authority  to  do  so.  Since  December  19, 
1991,  federal  banking  laws  require 
foreign  banks  located  in  the  United 
States  that  accept  retail  deposits 
(generally,  deposits  of  less  than 
$100,000),  to  do  so  only  through  a 
subsidiary  bank  the  deposits  of  which 
are  insured  by  the  FDIC.  See  FDIC 
Improvement  Act  of  1991,  Pub.  L.  102- 
242,  Title  n,  sec.  214(a),  105  Stat.  2303, 
codified  at  12  U.S.C.  3104(d).  Althou^ 
U.S.  branches  of  foreign  banks  are  not 
subsidiary  banks,  the  statute  permits 
branches  that  had  FDIC  insurance  prior 
to  that  date  to  continue  to  accept  or 
maintain  retail  deposits.  See  id.  Thus, 
with  the  exception  of  branches  whose 
deposits  were  insured  by  the  FDIC  prior 
to  December  19, 1991,  U.S.  branches 
and  agencies  of  foreign  banks  do  not 
accept  retail  deposits. 

Under  both  the  current  and  previous 
definitions  of  the  term  "deposits  in 
banks  or  trust  companies,"  FHLBank 
deposits  in  the  small  number  of  U.S. 
branches  the  deposits  of  which  are 
insured  by  the  FDIC,  are  eligible 
investments  for  purposes  of  section 
11(g)  of  the  Bank  Act  since  the 
definitions  include  deposits  in  FDIC- 
insured  depository  institutions.  See  12 
CFR  931.5  (1995  superseded);  12  CFR 
931.5  (1996).  FHLBank  deposits  in  the 
U.S.  branches  and  agencies  whose 
deposits  are  not  insured  by  the  FDIC  are 
not  eUgible  investments.  See  Id. 

Since  all  U.S.  branches  and  agencies 
of  foreign  banks  operate  in  a  similar 
manner  regardless  of  their  FDIC- 
insurance  status,  and  all  are  subject  to 
the  same  legal  requirements  and  the 
supervision  of  the  Board  of  Governors, 
the  Finance  Board  believes  that  the 
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inadvertent  distinction  made  in  the 
definition  based  on  whether  the 
institution's  deposits  are  FDIC-insuied 
is  neither  required  nor  appropriate.  In 
order  to  eliminate  the  distinction  and 
treat  all  U.S.  branches  and  agencies  of 
foreign  banks  equally,  the  Finance 
Board  is  amending  the  definition  of 
"deposits  in  banks  or  trusts"  in  §  931.5 
to  include  as  eligible  investments  for 
piuposes  of  section  11(g)  of  the  Bank 
Act.  FHLBank  deposits  in  any  U.S. 
branch  or  agency  of  a  foreign  bank  that 
has  legal  authority  to  accept  deposits  or 
engage  in  federal  funds  transactions.  To 
achieve  this  result,  the  Finance  Board 
has  added  a  new  §  931.5(c)(3)  that 
includes  expressly  a  deposit  in.  or 
federal  funds  transactions  with,  a  U.S. 
branch  or  agency  of  a  foreign  bank  that 
is  subject  to  the  supervision  of  the 
Board  of  Governors  and  is  designated  by 
a  FHLBank's  board  of  directors.  The 
terms  "branch,"  "agency,"  and  "foreign 
bank"  have  the  same  meaning  as  in  the 
International  Banking  Act  of  1978.  as 
amended.  See  12  U.S.C.  3101(1),  (3),  (7). 
The  changes  made  by  the  interim  final 
rule  also  are  consistent  with  the 
provisions  of  federal  law  that  require 
the  treatment  of  all  U.S.  branches  and 
agencies  of  foreign  banks  to  be  similar 
to  the  treatment  of  domestic  depository 
institutions. 

m.  Notice  and  Public  Participation 

The  Finance  Board  finds  that  the 
notice  and  comment  procedure  required 
by  the  Administrative  Procedure  Act  is 
unnecessary,  impracticable,  and 
contrary  to  the  pubUc  interest  in  this 
instance  because  the  change  made  by 
the  interim  final  rule  is  technical  in 
natvue  and  applies  only  to  the 
FHLBanks.  See  5  U.S.C.  553(b)(3)(B).  In 
addition,  as  explained  above,  the 
changes  made  by  the  interim  final  rule 
are  necessary  to  comply  with  various 
provisions  of  federal  law.  Nevertheless, 
because  the  Finance  Board  beUeves 
public  comments  aid  in  effective 
rulemaking,  it  will  accept  written 
conunents  on  the  interim  final  rule  on 
or  before  March  17. 1997. 

IV.  EfiiBctiTe  Date 

For  the  reasons  stated  in  part  m 
above,  the  Finance  Board  for  good  cause 
finds  that  the  interim  final  rule  should 
become  effective  on  February  14, 1997. 
See  5  U.S.C.  553(d)(3). 

V.  Regulatory  Flexibility  Act 

The  Finance  Board  is  adopting  the 
technical  amendment  to  part  931  in  the 
form  of  an  interim  final  rule  and  not  as 
a  proposed  ruJe.  Therefore,  the 
provisions  of  the  Regulatory  Flexibility 


Act  do  not  apply.  See  5  U.S.C  601(2), 
603(a). 

VI.  Paperworic  Reduction  Act 

No  collections  of  information 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  are  contained  in  this  interim 
final  rule.  See  44  U.S.C  3501,  et  seq. 
Consequently,  the  Finance  Board  has 
not  submitted  any  information  to  the 
Office  of  Management  and  Budget  for 
review. 

List  of  Subjects  in  12  CFR  Part  831 

Banks,  banking,  Federal  home  loan 
banks. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  amends  title  12, 
chapter  IX,  part  931  of  the  Code  of 
Federal  Regulations,  as  follows: 

PART  931— OEFINITIONS 

1.  The  authority  citation  for  part  931 
continues  to  read  as  follows: 

Audiority:  12  U.S.C  1422a,  1422b,  1427, 
and  1431(g). 

2.  Section  931.5  is  revised  to  read  as 
follows: 

$931.5    Depoeits  In  banks  or  trust 


Include: 

(a)  A  deposit  in  another  Bank; 

(b)  A  demand  accoimt  in  a  Federal 
Reserve  Bank;  and 

(c)  A  deposit  in,  or  a  sale  of  federal 
funds  to: 

(1)  An  insiued  dei}ository  institution, 
as  defined  in  section  2(12)(A)  of  the  Act, 
that  is  designated  by  a  Bank's  board  of 
directors; 

(2)  A  trust  company  that  is  a  member 
of  the  Federal  Reserve  System  or 
insured  by  the  Federal  Deposit 
Insurance  Corporation,  and  is 
designated  by  a  Bank's  board  of 
directors;  or 

(3)  A  U.S.  branch  or  agency  of  a 
foreign  bank,  as  defined  in  the 
International  Banking  Act  of  1978,  as 
amended  (12  U.S.C.  3101  et  seq.].  that 
is  subject  to  the  supervision  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  and  is  designated  by  a 
Bank's  board  of  directors. 

By  the  Board  of  Directors  of  the  Fedoal 
Housing  Finance  Board 
Bnioe  A.  Moirisoii, 
Chairperson. 

(PR  Doc.  97-3403  Filed  2-13-97;  8:45  am] 
BILUNQ  CODE  (TS-OI-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-Nitf-15»-AD:  Amendment 
3»-092S:  AD  97-04-01] 

RIN  2120-AA64 

Aimvorthinass  Directivas;  Boeing 
Modal  737  Sarlas  Airplanaa 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737 
series  airplanes,  that  requires 
modification  of  the  aileron  centering 
spring  and  trim  mechanism.  This 
amendment  is  prompted  by  a  review  of 
the  design  of  the  flight  control  systems 
on  Model  737  series  airplanes.  Ilie 
actions  specified  by  this  AD  are 
intended  to  prevent  jamming  of  the 
aileron  control  system  during  flight  due 
to  fracturing  of  the  springs  in  the  aileron 
centering  units;  this  condition,  if  not 
corrected,  could  result  in  reduced, 
lateral  control  of  the  airplane. 
DATES:  Effective  March  21, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  21. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fit>m  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Kurle,  Senior  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S.  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2798; 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  apphcable  to  certain  Boeing 
Model  737  series  airplanes  was 
published  in  the  Federal  Register  on 
August  28. 1996  (61  FR  44247).  That 
action  proposed  to  require  modification 
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of  the  aileron  centering  spring  and  trim 
mechanism. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  Statement  of 
Findings  of  Critical  Design  Review 
Team 

One  commenter  requests  the  second 
paragraph  of  the  Discussion  section  that 
appeared  in  the  preamble  to  the 
proposed  rule  be  revised  to  acciu^tely 
reflect  the  findings  of  the  Critical  Design 
Review  (CDR)  team.  The  commenter 
asks  that  the  FAA  delete  the  one 
sentence  in  that  paragraph,  which  read: 
"The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  correction  of 
certain  design  deficiencies."  The 
commenter  suggests  that  the  following 
sentences  should  be  added:  "The  team 
did  not  find  any  design  issues  that 
could  lead  to  a  definite  cause  of  the 
accidents  that  gave  rise  to  this  effort. 
The  recommendations  of  the  team 
include  various  changes  to  the  design  of 
the  flight  control  systems  of  these 
airplanes,  as  well  as  incorporation  of 
certain  design  improvements  in  order  to 
enhance  its  already  acceptable  level  of 
safety." 

The  FAA  does  not  find  that  a  revision 
to  this  final  rule  in  the  manner 
suggested  by  the  commenter  is 
necessary,  since  the  Discussion  section 
of  a  proposed  rule  does  not  reappear  in 
a  final  rule.  The  FAA  acknowledges  that 
the  CDR  teem  did  not  find  any  design 
issue  that  could  lead  to  a  definite  cause 
of  the  accidents  that  gave  rise  to  this 
effort.  However,  as  a  result  of  having 
conducted  the  CDR  of  the  flight  control 
systems  on  Boeing  Model  737  series 
airplanes,  the  team  indicated  that  there 
are  a  number  of  recommendations  that 
should  be  addressed  by  the  FAA  for 
each  of  the  various  models  of  the  Model 
737.  In  reviewing  these 
recommendations,  the  FAA  has 
concluded  that  they  address  unsafe 
conditions  that  must  be  corrected 
through  the  issuance  of  AD's.  Therefore, 
the  FAA  does  not  concur  that  these 
design  changes  merely  "enhance  [the 
Model  737's]  already  acceptable  level  of 
safety." 

Request  To  Withdraw  the  Proposal 

One  commenter  contends  that  the 
proposal  is  not  justified  since  it  cannot 
be  supported  by  data.  The  commenter 
does  not  consider  that  the  proposal 
contributes  to  improving  the  safety 
aspects  of  Model  737  airplanes.  The 


commenter  states  that  the  Critical 
Design  Review  (CDR)  team's  report  does 
not  indicate  that  there  is  any  evidence 
to  tie  the  referenced  service  documents 
to  any  in-service  problems  or  accidents. 
The  commenter  adds  that  the  FAA  has 
not  indicated  that  it  has  reviewed  any 
routine  component  tear-down  reports 
that  would  support  the  proposed 
actions.  The  commenter  concludes  that 
the  FAA  does  not  understand  the 
enormity  of  the  proposed  action.  The 
FAA  infers  from  these  remarks  that  the 
commenter  requests  the  proposed  rule 
be  withdrawn. 

The  FAA  does  not  concur.  The  FAA 
has  received  at  least  26  reports  from  two 
operators  of  Model  737  series  airplanes 
indicating  that  fractured  springs  were 
found  in  the  aileron  centering  units.  The 
cause  of  the  fractiuing  was  attributed  to 
fatigue  cracking.  Two  of  the  reports 
indicated  that  the  fractured  springs  had 
become  lodged  in  a  centering  cam  hole, 
which  caused  binding  of  the  aileron 
control  system.  The  FAA's  position  is 
that  this  condition  is  a  potential  unsafe 
condition  that  must  be  corrected  in 
order  to  ensiue  the  safety  of  the  affected 
fleet. 

Request  To  Delay  Issuance  of  the  Final 
Rule 

The  Air  Transport  Association  (ATA) 
of  America,  on  behaff  of  two  of  its 
members,  requests  that  the  FAA 
postpone  issuing  the  final  rule  imtil 
Boeing  revises  the  service  bulletin  cited 
in  the  proposal  to  incorporate  the  three 
Notice  of  Status  Change  documents 
referenced  in  the  proposed  AD.  The 
ATA  indicates  that  this  will  ensure  no 
confusion  exists  concerning  service 
bulletin  reconunendations. 

The  FAA  does  not  concur  with  the 
commenter's  request  to  delay  issuance 
of  the  final  rule.  The  FAA  has  been 
advised  that  Boeing  has  no  plans  to 
revise  the  referenced  service  bulletin  to 
incorporate  the  Notice  of  Status  Change 
documents.  To  delay  this  action  would 
be  inappropriate,  since  the  FAA  has 
determined  that  an  unsafe  condition 
exists  and  that  the  required 
modification  must  be  accomplished  to 
ensure  continued  safety. 

Requests  To  Revise  Compliance  Time 

One  conunenter  requests  that  the 
proposed  compliance  time  be  shortened 
from  18  months  to  12  months  to  provide 
an  acceptable  level  of  safety.  The 
commenter  provides  no  data  in  support 
of  its  request. 

A  second  commenter  requests  that  the 
proposed  compliance  time  be  extended 
beyond  18  months  td  ensiu«  that 
adequate  parts  and  trained  personnel 
are  available  to  accomplish  the 


modification.  The  commenter  did  not 
submit  data  to  substantiate  its  request. 

The  FAA  does  not  concur  with  the 
conunmters'  requests  to  revise  the 
compliance  time.  As  explained  in  the 
preamble  to  the  proposal,  the  FAA's 
intent  is  that  the  modification  be 
performed  during  a  regiilarly  scheduled 
maintenance  visit  for  the  majority  of  the 
affiBcted  fleet  when  the  airplanes  would 
be  located  at  a  base  where  special 
equipment  and  trained  personnel  would 
be  readily  available,  if  necessary.  The 
FAA  finds  that  18  months  corresponds 
closely  to  the  interval  representative  of 
most  of  the  affected  operators'  normal 
maintenance  schedules.  The  FAA 
considers  that  this  interval  will  provide 
an  acceptable  level  of  safety. 

Request  To  Allow  Measurement  of 
Thickness  of  Aileron  Centering  Spring 

The  ATA,  on  behalf  of  one  of  its 
members,  requests  that  operators  be 
allowed  to  measiu^  the  thickness  of  the 
aileron  centering  spring  in  lieu  of 
determining  the  p^  number.  The  ATA 
indicates  that  the  part  niunber  of  the 
aileron  centering  spring  cannot  be 
determined  by  inspecting  the  part 
because  it  is  impossible  to  read  the  part 
number  on  the  spring.  However,  the 
difference  in  diameter  between  the 
spring  having  part  niunber  69-39429-2 
and  the  spring  having  part  niunber  69- 
39429-3  can  be  distinguished  by 
measurement.  The  ATA  states  that  if  a 
pari  has  a  thickness  greater  than  0.13 
inch,  this  should  constitute  compliance 
with  the  AD.  One  ATA  member 
indicates  that  drawings  show  that  the 
spring  having  part  number  69-39429-2 
is  made  from  0.125-inch  diameter  wire, 
and  that  the  spring  having  pari  number 
69-39429-3  is  made  from  0.135-inch 
diameter  wire. 

The  FAA  does  not  concur.  The  FAA 
acknowledges  that,  except  for  a 
removable  tag,  the  spring  is  not  maiiced 
with  a  part  number.  However,  it  is  not 
necessary  to  read  the  part  number  of  the 
spring,  ff  an  operator  previously  has 
performed  the  actions  described  in  the 
referenced  service  bulletin,  the  correct 
spring  should  be  installed  on  the 
airplane;  if  not,  an  incorrect  spring 
would  have  been  installed.  In  the 
unlikely  event  that  the  spring  has  been 
changed  due  to  a  maintenance  action 
apart  irom  incorporation  of  the 
referenced  service  bulletin,  it  is  difficult 
to  determine  which  spring  is  installed. 
The  only  way  to  ensure  that  the  proper 
spring  is  installed  is  to  perform  the 
actions  of  the  referenced  service 
bulletin.  Further,  the  FAA  does  not 
agree  that  the  springs  having  part 
numbers  69-39429-2  and  69-39429-3 
are  made  from  different  diameter  wire; 
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the  FAA  has  determined  that  both 
springs  are  made  from  0.135-inch 
diameter  wire. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  1,631  Model 
737  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  830  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  FAA  estimates  that  485  Group  1 
airplanes  will  be  affected  by  this  AD. 
For  Group  1  airplanes,  the  FAA 
estimates  that  it  will  take  approximately 
2  work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$707  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  of  Group  1  airplanes  is 
estimated  to  be  $401,095,  or  $827  per 
airplane. 

The  FAA  estimates  that  345  Group  2 
airplanes  will  be  affected  by  this  AD. 
For  Group  2  airplanes,  the  FAA 
estimates  that  it  will  take  approximately 
2  work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$224  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  of  Group  2  airplanes  is 
estimated  to  be  $118,680,  or  $344  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

f  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-04-01    Boeing:  Amendment  39-9925. 
Docket  96-NM-153-AD. 

Applicability:  Model  737  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  737-27- 
1155,  dated  October  26, 1989;  as  revised  by 
Notices  of  Status  Change  No.  737-27- 
1155NSC1,  dated  January  25, 1990,  No.  737- 
27-1155NSC2,  dated  February  15. 1990.  and 
No.  737-27-1155NSC3,  dated  May  17. 1990; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  aSected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proftosed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  jamming  of  the  aileron  control 
system  during  flight,  which  could  result  in 
reduced  lateral  control  of  the  airplane, 
accomplish  the  following: 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 


of  paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this 
AD,  as  applicable,  in  accordance  with  Boeing 
Service  Bulletin  737-27-1155.  dated  October 
26, 1989;  as  revised  by  Noti(x  of  Status 
Change  No.  737-27-1155NSC1,  dated 
January  25, 1990,  and  Notice  of  Status 
Change  No.  737-27-1155NSC2.  dated 
February  15. 1990,  and  Notice  of  Status 
Change  No.  737-27-1 155NSC3.  dated  May  - 
17, 1990. 

(1)  For  Groups  1  and  2  airplanes:  Replace 
the  aileron  centering  springs,  part  number  (P/ 
N)  69-39429-2.  with  improved  springs,  P/N 
69-39429-3,  in  accordance  with  the  service 
bulletin  and  Notices  of  Status  Change. 

(2)  For  Groups  1  and  2  airplanes:  Install  a 
two-piece  plug,  P/N  69-78072-1,  in  the 
wei^t  reduction  hole  in  the  feel  cam  in 
accordance  with  the  service  bulletin  and 
Notices  of  Status  Change. 

(3)  For  Group  1  airplanes:  Replace  the  two 
eyebolts,  P/N  69-39423-1,  of  the  aileron 
centering  spring  attachment  with  new 
eyebolts.  P/N  69-74646-1,  in  accordance 
with  the  service  bulletin  and  Notices  of 
Status  Change. 

(b)  As  of  the  effective  date  of  this  AD,  no 
p)erson  shall  install  the  items  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD  on  any 
airplane,  as  specified: 

(1)  For  Groups  1  and  2  airplanes:  Aileron 
centering  springs  having  P/N  69-39429-2 
shall  not  be  installed. 

(2)  For  Group  1  airplanes:  Eyebolts,  P/N 
69-39423-1,  of  the  aileron  centering  spring 
attachment  shall  not  be  installed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Settle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Ins{>ector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  replacement  and  installation  shall 
be  done  in  accordance  with  Boeing  Service 
Bulletin  737-27-1155,  dated  October  26. 
1989;  as  revised  by  Notice  of  Status  Change 
No.  737-27-1 155NSC1,  dated  January  25, 
1990,  and  Notice  of  Status  Change  No.  737- 
27-1155NSC2,  dated  February  15, 1990,  and 
Notice  of  Status  Change  No.  737-27- 
1155NSC3,  dated  May  17, 1990.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  SUeet,  NW.,  suite 
700,  Washington,  DC. 
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(0  This  amendment  becomes  effective  on 
March  21. 1997. 

Issued  in  Renton,  Washington,  on  February 
4, 1997. 

DarrallM.  Pederaoo, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-3267  Filed  2-13-97;  8:45  am] 
MUMQ  CODE  4*1*-1S-U 


14CFRPart71 

[AirapM*  Dodwt  No.  9e-AEA-1S] 

EstablishnMnt  of  Class  E  AirsfMce; 
Stuart,  VA 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airpsace  at  Stuart,  VA,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
(RWY)  26  at  Micro  Aiiport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
instnunent  flight  rules  (IFR)  operations 
at  the  airport. 

EFFECTIVE  DATE:  0901  UTC.  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frances  Jordan.  Ainpace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  fill,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430.  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  3, 1997,  the  FAA 
prop<»ed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E  airspace 
at  Stuart.  VA  (62  FR  348).  This  action 
would  provide  adequate  Class  E 
airspace  for  IFR  operations  at  Micro 
Airport. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6605  of  FAA 
Order  7400.9D,  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 


The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  71)  establishes  Class  E  airspace  area 
at  Stuart,  VA,  to  accommodate  a  GPS 
RWY  26  and  for  IFR  operations  at  Micro 
Airport.    . 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "singificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26, 1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  EO  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  VA  E5  Stunt.  VA  [New] 

Micro  Airport,  VA 
(lat.  36"44'07"N..  long.  80»26'56"W.} 
That  airspace  extending  upward  &om  700 
feet  above  the  surface  wi^in  a  8-mile  radius 
of  Micro  Airport  and  within  4.5  miles  each 
side  of  the  072°  bearing  from  the  airport  from 
the  8-mile  radius  to  15  miles  northeast  of  the 
airport. 


Issued  in  Jamaica,  New  York  on  February 
3,1997. 

James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  97-3750  Filed  2-13-97;  8:45  am] 

BILUNQ  CODE  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  96-^EA-16] 

Establishment  of  Class  E  Airspace; 
Johnstown,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Johnstown,  NY,  to 
accommodate  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedures  (SIAP)  to  Runway 
(RWY)  10  and  RWY  28  at  Fulton  County 
Airport.  The  intended  effect  of  this 
action  is  to  provide  adequate  controlled 
airapace  for  instrument  flight  rules  (IFR) 
operations  at  the  airport. 

EFFECTIVE  DATE:  0901  UTC,  May  22, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frances -Jordan,  Airspace  Specialist, 
Operations  Branch,  AEA-530,  Air 
Traffic  Division,  Eastern  Region,  Federal 
Aviation  Administration,  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430,  telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
History 

On  January  3, 1997,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establlshLig  Class  E  airspace 
at  Johnstown,  NY  (62  FR  347).  This 
action  would  provide  adequate  Class  E 
airapace  for  IFR  operations  at  Fulton 
Coimty  Airport. 

Interested  parties  were  Invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

Class  E  ainpace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9D,  dated  September  4, 
1996.  and  effective  September  16. 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Qass  E  airapace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
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Part  71)  establishes  Class  E  airspace  area 
at  Johnstown,  NY  to  accommodate  a 
GPS  RWY 10  and  a  GPS  RWY  28  SIAP 
and  for  IFR  operations  at  Fulton  Coimty 
Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR 10034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afiect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

Adoptimi  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103. 40113, 
40120;  EO 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.1    [Aimndod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paraffvph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  NY  E5  JohiMtown.  NY  [New] 

Fulton  County  Airport,  NY 

(lat.  42»59'54"N..  long.  74»19'46"W.) 
That  airspace  extending  upward  from  700 
Cset  above  the  surfoce  within  a  9.5-mile 
radius  of  the  Fulton  County  Airport, 
excluding  that  portion  that  coincides  with 
the  Albany,  NY  Class  E  airspace  area. 


Issued  in  Jamaica,  New  York  on  February 
3. 1997. 

lames  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

[FR  Doc.  97-3751  Filed  2-13-97;  8:45  am) 
BILUNQ  CODE  4Sie-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  96-nAEA-14] 

Establishment  of  Class  E  Airspace; 
Canandaigua,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  ClasS 
E  airspace  at  Canandaigiia,  NY,  to 
accommodate  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedures  (SIAP)  to  Runway 
(RWY)  13  at  Canandaigua  Airport.  The 
intended  effect  of  this  action  is  to 
provide  adequate  controlled  airspace  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

EFFECTIVE  DATE:  0901  UTC.  May  22. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frances  Jordan.  Airspace  Specialist. 
Operations  Branch.  AEA-530,  Air 
Traffic  EKvision,  Eastern  Region,  Federal 
Aviation  Administration.  Federal 
Building  #111.  John  F.  Kennedy 
International  Airport.  Jamaica,  New 
York  11430.  telephone:  (718)  553-4521. 

SUPPI.EMENTARY  INFORMATION: 
History  ' 

On  December  27. 1996.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  estabUshLig  Class  E  airspace 
at  Canandaigua,  NY  (61  FR  68172).  This 
action  would  provide  adequate  Class  E 
airspace  for  IFR  operations  at 
Canandaigua  Airport  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received. 

Class  E  airspace  areas  designations  are 
published  in  paragraph  6005  of  FAA 
Oder  7400.9D.  dated  September  4. 
1996.  and  effective  September  16, 1996. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  establishes  Class  E  airspace  area 


at  Canandaigua,  NY,  to  accommodate  a 
GPS  RWY  13  and  for  IFR  operations  at 
Canandaigua  Airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  10034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART71-KAMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  EO  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

f71.l    [Amsnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         *         • 

AEA  NY  ES  CanMlaigua.  NY  [New] 

Canandaigua  Airport,  NY 
(lat.  42*54'26'TI..  long.  77»19'18"W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10-mile  radius 
of  the  Canandaigua  Airport,  excluding  that 
portion  that  coincides  with  the  Rochester, 
NY  Class  E  airspace  area  and  the  Palmyra, 
NY  airspace  area. 
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Issued  in  Jamaica,  New  York  on  February 
6. 1997. 

JaaMsK.  Buckles. 

Acting  Manager,  Air  Traffic  Division,  Eastern ' 
Region. 

[FR  Doc  97-3753  Filed  2-13-97;  8:45  am) 

■UJNQ  0001 4ei»-iv« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  341 

Cold,  Cough,  Allergy,  Brof>chodilator, 
and  Anttosthmalic  Drug  Products  for 
Ovsr-tho-Countsr  Human  Us* 

CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  300  to  499,  revised  as 
of  April  1, 1996,  on  page  247,  in 
§  341.12,  paragraph  (h)  should  read: 

1341.12    Antihistwnine  active  ingradtonts. 
(h)  Doxylamine  succinate. 

[FR  Doc.  97-55501  Filed  2-13-97;  8:45  am] 
■UJNQCOOC  1MM1-0 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Highway  Administration 

23  CFR  Part  627 

[FHWA  DoeitM  Na  M-12] 

RiN212S^D33 

Vahia  Engineering 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  establishing  a 
program  requiring  the  application  of  a 
value  engineering  (VE)  analysis  for  all 
Federal-aid  highway  projects  on  the 
National  Highway  System  (NHS)  with 
an  estimated  cost  of  $25  million  or 
more.  The  regulation  also  provides  State 
highway  agencies  (SHA)  with 
information  and  guidance  on 
performing  VE  reviews.  This  final  rule 
also  implements  the  VE  provisions  of 
section  303(b)  of  the  National  Highway 
System  Designation  Act  of  1995. 
EFFECTIVE  DATE:  March  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Borkenhagen,  Office  of 
Engineering,  202-366-4630,  or  David 
Sett,  Office  of  Chief  Counsel.  202-366- 
0780,  Federal  Highway  Administration, 


400  Seventh  Sti«et,  SW.,  Washington. 
DC  20590.  Office  hours  are  £rom  7:45 
a.m.  to  4:15  p.m..  e.t.  Monday  through 
Friday,  except  Federal  holidays. 
SUPPI^MENTARY  INFORMATION:  The 
FHWA  recognizes  that  VE.  when 
applied  in  the  development  of  highway 
projects,  is  an  effective  and  proven 
technique  for  improving  quality, 
fostering  innovation,  reducing  project 
costs,  and  eliminating  unnecessary  and 
costiy  design  elements.  An  FHWA  study 
has  confirmed  the  effectiveness  of  VE  in 
States  with  active  VE  programs  and 
concluded  that  a  significant 
improvement  in  program  effectiveness 
would  result  if  all  States  had  active 
programs.  As  a  result  of  this  study,  the 
FHWA  published  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  16, 
1994,  seeking  comments  on  a  proposal 
to  require  all  States  to  apply  VE  to 
selected  Federal-aid  highway  projects. 
In  the  NPRM,  the  FHWA  proposed  to 
require  States  to  establish,  administer, 
and  monitor  VE  programs;  develop 
written  procedures  for  implementing  VE 
programs;  and  provide  a  trained  staff  or 
hire  a  qualified  consultant  to  conduct 
studies  on  projects  representing  50 
percent  of  tiie  dollar  value  of  their 
Federal-aid  highway  program.  In 
addition,  the  FHWA  proposed  to  allow' 
States  to  exempt  certain  categories  of 
projects  from  reviews  and  be  required  to 
report  the  yearly  results  achieved 
through  the  application  of  VE  to  projects 
financed  with  Federal-aid  highway 
funds. 

Comments  were  received  bom  39 
SHAs,  22  consultant/contractor  firms,  8 
associations/agencies,  14  individuals, 
and  the  American  Association  of  State 
Highway  and  Transportation  Offidals"- 
VE  task  force.  The  following  discussion 
summarizes  the  major  comments. 
Eighteen  States  and  thirty-eight 
organizations,  firms,  and/or  individuals 
provided  comments  supporting  VE. 
Sixteen  States  and  two  organizations 
provided  comments  opposing  a  Federal 
VE  mandate.  Three  firms/individuals 
suggested  that  FHWA's  projected 
additional  VE  savings  under  the 
proposed  rule  of  $100  million  could 
approach  $500  million.  Twenty-one 
States  requested  clarification  of  the  type 
and  amounts  of  Federal-aid  highway 
funds  involved  in  determining  the  50 
percent  dollar  value  while  fourteen 
States,  five  organizations  and  four 
individuals  suggested  replacing  this 
requirement  with  a  doll^  threshold  or 
lower  percentage.  Two  firms  thought  the 
SO  percent  value  was  excellent  because 
it  gave  States  great  flexibility  in 
selecting  projects  while  four  individuals 
suggested  that  all  projects  should 


receive  a  VE  analysis.  Six  States 
suggested  that  additional  staff  might  be 
reqiiired  to  conduct  all  of  the  studies 
necessary  to  represent  50  percent  of 
their  Federal-aid  program.  Six  States 
requested  that  VE  change  proposals  and 
VE  studies  of  standards  be  used  to  help 
meet  the  50  percent  dollar  value,  and 
five  States  requested  that  they  be 
allowed  to  deduct  the  dollar  value  of 
exempted  programs  fi'om  the  50  percent 
requirement.  Each  of  these  comments 
concerns  the  threshold  for  application 
of  Federal  VE  requirements.  Because  the 
National  Highway  System  (NHS) 
Designation  Act  mandates  a  threshold  of 
$25  million  for  projects  on  the  NHS,  the 
agency  has  virtually  no  discretion  in  the 
area. 

Eight  comments  suggested  various 
changes  to  the  training  guidelines  to 
require  specific  VE  certification  of  team 
leaders  and  training  workshops.  All 
training  requirements  have  been 
eliminated  from  the  rule  text 

One  firm  suggested  that  a  VE  team 
leader  be  a  Certified  Value  Specialist 
(CVS),  as  approved  by  the  Society  of 
American  Value  Engineers  and  a 
Professional  Engineer  (PE)  while 
another  firm  suggested  that  a  team 
leader  be  a  CVS  when  leading  studies  of 
projects  larger  than  a  specific  dollar 
threshold.  The  FHWA  did  not  include 
these  suggested  requirements  into  the 
final  rule  because  the  States  have  the 
responsibility  for  establishing  any 
certification  and  training  requirements 
(e.g.,  CVS,  PE)  for  their  VE  personnel. 

While  the  FHWA  was  in  the  process 
of  analyzing  these  comments,  the 
National  Highway  System  Designation 
Act  of  1995  (NHS  Act)  (Pub.  L.  104-59, 
109  Stat.  568)  was  enacted  on  November 
28, 1995.  Section  303(b)  of  the  NHS  Act 
directs  the  Secretary  of  Transportation 
to  establish  a  program  to  require  States 
to  carry  out  a  VE  analysis  for  all  projects 
on  the  NHS  with  an  estimated  total  cost 
of  $25  million  or  more.  The  Conference 
Report  accompanying  the  NHS  Act 
explains  that  this  provision  prohibits 
the  Secretary  bom  requiring  VE  on  other 
projects,  though  "[a]  State  remains  fiee 
to  choose  to  undertake  such  analyses  on  . 
additional  projects  at  a  State's 
discretion."  The  report  also  prohibits 
DOT  bom  being  prescriptive  as  to  the 
form  of  VE  analysis  a  State  must 
undertake  to  satisfy  the  requirement. 
H.R.  Conf.  Rep.  No.  345, 104th  Cong., 
1st  Sees.  80  (1995). 

Based  on  this  mandate,  as  well  as  the 
public  comments  made  as  part  of  the 
rulemaking  process,  the  filial  rule  has 
been  revised  substantially  from  the 
NPRM.  The  threshold  for  application  of 
the  VE  requirement  has  be^  modified 
to  be  consistent  with  the  statute.  The 
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rule  has  also  been  significantly 
shortened,  focusing  on  minimum 
programmatic  need^  to  ensure  proper 
VE  studies  are  conducted  and  utilized 
by  the  States  on  qualifying  projects. 
Beyond  these  minimum  needs,  the  goal 
is  to  provide  maximum  flexibility  to  the 
States  to  conduct  VE  programs 
consistent  with  the  rest  of  their   ■ 
transportation  programs. 

Specific  provisions  that  were 
included  in  the  NPRM,  but  have  been 
eliminated  from  the  final  rule  due  to  the 
NHS  Act  requirement  and  in  response  to 
the  comments  received  on  the  NPRM, 
include:  The  State  reporting 
requirement;  specific  language 
describing  the  VE  process;  written 
procediu^  requirements;  suggested 
project  selection  criteria;  VE  change 
proposal  requirements;  and  VE  training 
requirements.  All  of  these  changes  give 
States  greater  authority  to  determine 
their  own  program  requirements. 

Consistent  with  the  Conference 
Report  language,  the  rule  text  no  longer 
contains  any  prescription  regarding  the 
form  of  VE  a  State  must  undertake  on 
a  specific  qualifying  project.  The  final 
rule  does  not  provide  for  FHWA 
oversight  of  each  VE  study,  instead 
focusing  FHWA's  efforts  on  State 
implementation  of  VE  programs. 
Because  the  method  of  conducting  a  VE 
study  has  become  standardized  and 
widely  recognized  in  the  field,  study-by- 
study  review  is  imnecessary.  Instead, 
the  final  rule  makes  reference  to  the 
widely  recognized  process  of  VE 
studies. 

The  statutory  definition  of  VE  is 
clarified.  The  end  product  of  the  study 
is  described  in  greater  detail  in  the 
rule's  definition  of  value  engineering 
and,  in  §  627.S(a)(2),  examples  of  the 
components  of  a  multi-disciplined  team 
are  provided.  Both  of  these  additions  are 
based  on  the  widely-recognized  VE 
study  process. 

In  order  to  provide  States  time  to 
establish  VE  programs,  States  need  not 
delay  project  approvals  and  letting 
schedules  when  establishing  or 
changing  VE  programs  to  comply  with 
these  requirements.  Many  States  already 
employ  techniques  that  will  meet  these 
VE  requirements,  however.  States 
should  review  all  projects  being 
designed,  without  delaying  projects 
expected  to  be  available  for  letting 
diuing  the  current  fiscal  year,  to  identify 
those  needing  a  VE  analysis. 

Any  State  choosing  to  use  an 
innovative  design/build  concept  to 
expedite  the  completion  of  an 
applicable  NHS  project  must  still 
comply  with  the  requirement  to  perform 
a  VE  analysis  on  the  project.  In  most 
cases  the  VE  analysis  should  be 


performed  prior  to  awarding  the  design/ 
build  contract.  The  FHWA's  division 
offices  will  have  program  oversight 
responsibility. 

Rulemaking  Analjrses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  This  regulation  requires 
States  to  carry  out  a  VE  analysis  for  all 
projects  on  the  NHS  with  an  estimated 
total  cost  of  $25  million  or  more. 

The  threshold  triggering  the 
requirement  to  conduct  a  VE  analysis 
under  this  regulation — projects  on  the 
NHS  with  an  estimated  total  cost  of  $25 
million  or  more — will  greatly  limit  the 
economic  impact  of  this  final  rule 
because  the  total  niunber  of  federally- 
funded  projects  requiring  VE  analysis 
each  year  under  this  standard  will  be 
small.  It  is  estimated  that  States  use  a 
substantial  portion  of  their  Federal-aid 
highway  funds,  approximately  59 
percent,  on  non-NHS  routes.  In 
addition,  the  FHWA  has  found  that 
States  with  VE  programs,  usually  States 
with  medium  and  large  Federal-aid 
programs,  already  include  these  high 
cost  NHS  projects  in  their  selection 
process  and  should  not  have  to  adjust 
their  programs  to  comply  with  this 
regulation.  The  FHWA  contends  that 
States  with  small  Federal-aid  highway 
programs  will  not  encounter  NHS 
projects  large  enough  to  meet  the  dollar 
threshold  requiring  a  VE  analysis  on  a 
yearly  basis  and  the  regulation's  impact 
on  these  States  will  be  limited. 
Therefore,  the  FHWA  anticipates  that 
the  economic  impacts  of  this 
rulemaking  will  be  minimal,  and  has 
determined  that  a  full  regulatory 
evaluation  is  not  required. 

The  regulation  may  affect  staffing 
levels  in  States  that  do  not  currently 
utilize  VE.  Establishing  programs  to 
assure  that  VE  studies  are  performed  on 
all  applicable  NHS  projects  will  require 
each  SHA  to  assign  staff  to  carry  out 
specific  VE  functions.  The  FHWA 
contends  that  the  staff  assignments 
needed  to  {>erform  the  functions 
required  by  this  regulation  will  be 
minimal  due  to  the  limited  number  of 
projects  that  require  an  analysis  and  the 
fact  that  States  may  choose  to  hire 
consultants  to  perform  the  studies, 
thereby  reducing  the  regulation's  impact 
on  SHA  staff.  In  addition,  States  with 
existing  programs  probably  already  have 


adequate  staff  assigned  to  carry  out  the 
VE  functions  of  this  rule.  In  either  case, 
the  study  costs  are  eligible  for 
reimbursement  with  Federal-aid 
highway  funds  at  the  appropriate  pro- 
rata share  for  the  type  of  project  studied. 

Historically,  any  additional  costs  due 
to  the  need  to  hire  or  reassign  staff  to 
manage  the  VE  program  have  been  more 
than  offset  by  the  overall  monetary 
savings  resulting  from  the  application  of 
VE  studies  to  highway  projects.  States 
with  active  VE  programs  report  a  return 
on  investments  of  between  30  to  1  and 
50  to  1.  The  opportimity  for  substantial 
overall  savings  exists.  In  1994, 
CaUfomia,  Florida,  and  Massachusetts 
reported  savings  in  excess  of  $100 
million  as  a  result  of  VE  study 
recommendations. 

Since  this  regulation  only  requires  a 
VE  analysis  of  large  ($25  million  or 
greater)  NHS  projects,  most  local 
agencies'  projects  will  not  fall  into  the 
category  of  projects  requiring  a  VE 
analysis.  Some  local  agencies,  however, 
that  receive  large  amounts  of  Federal- 
aid  highway  funds  may  find  that  they 
occasionally  have  a  large  NHS  project 
that  requires  a  VE  analysis.  When  this 
occurs,  the  local  agency,  in  the  same 
manner  as  an  SHA,  may  choose  to 
conduct  the  study  itself  or  hire  a  VE 
consultant  to  perform  the  study.  As 
stated  above,  the  cost  of  performing  VE 
studies  is  project-related  and  is, 
therefore,  eligible  for  reimbursement 
with  Federal-aid  highway  funds. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  FHWA  has  determined  that  most 
small  entities  (which  generally  receive 
small  amounts  of  Federal-aid  highway 
funds)  will  not  have  to  perform  VE 
studies  because  their  projects  are  small 
and  are  not  expected  to  fit  the  project 
_  selection  criteria  set  forth  in  this 
regulation  for  performing  VE  studies. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 
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Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Under  the  Federal-aid  highway 
program,  the  FHWA  reimburses  States 
for  costs  incurred  in  highway 
construction  projects.  This  regulation 
would  simply  provide  that,  as  a 
condition  of  receiving  such  grants. 
States  must  carry  out  a  value 
engineering  (VE)  analysis  for  all  projects 
on  the  National  Highway  System  (NHS) 
with  an  estimated  cost  of  $25  million  or 
more.  This  regulation  recognizes  the 
role  of  the  States  in  employing  VE  and 
gives  States  wide  latitude  in 
establishing,  administering,  and 
monitoring  their  VE  programs. 
Therefore,  the  FHWA  has  determined 
that  this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  separate  federalism 
assessment. 

Paperwork  Reduction  Act 

This  action  does  not  reqiiire  the 
collection  of  information  for  the 
piupose  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  niunber 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  contained 
in  the  heading  of  this  dociunent  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  627 

Government  prociuement,  Grant 
programs — transportation.  Highways 
and  roads. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  adds  part  627  to  Chapter 
I  of  title  23.  Code  of  Federal 
Regiilations,  as  set  forth  below. 

Issued  on:  February  4, 1997. 
Rodney  E.  Slater, 

Federal  Highway  Administrator. 

The  FHWA  amends  23  CFR  to  add 
Part  627  to  read  as  follows: 


PART  627— VALUE  ENGINEERING 

09Ct 

627.1    Purpose  and  applicability. 

627.3    Definitions. 

627.5    General  principles  and  procedures. 

Authority:  23  U.S.C.  106(d).  106(f),  302, 
307,  and  315;  49  CFR  18. 

i  627.1    Purpose  and  sppllcabillty. 

(a)  This  regulation  will  establish  a 
program  to  improve  project  quality, 
reduce  project  costs,  foster  innovation, 
eliminate  unnecessary  and  costly  design 
elements,  and  ensure  efficient 
investments  by  requiring  the  application 
of  value  engineering  (VE)  to  all  Federal- 
aid  highway  projects  on  the  National 
Highway  System  (NHS)  with  an 
estimated  cost  of  $25  million  or  more. 

(b)  In  accordance  with  the  Federal- 
State  relationship  established  under  the 
Federal-aid  highway  program.  State 
highway  agencies  (SHA)  shall  assure 
that  a  VE  analysis  has  been  performed 
on  all  applicable  projects  and  that  all 
resulting,  approved  recommendations 
are  incorporated  into  the  plans, 
specifications  and  estimate. 

S  627.3    DsflnMons. 

Project.  A  portion  of  a  highway  that 
a  State  proposes  to  construct, 
reconstruct,  or  improve  as  described  in 
the  preliminary  design  report  or 
applicable  environmental  document.  A 
project  may  consist  of  several  contracts 
or  phases  over  several  years. 

Value  engineering.  The  systematic 
application  of  recognized  techniques  by 
a  multi-disciplined  team  to  identify  the 
function  of  a  product  or  service, 
establish  a  worth  for  that  function, 
generate  alternatives  through  the  use  of 
creative  thinking,  and  provide  the 
needed  functions  to  accomplish  the 
original  purpose  of  the  project,  reliably, 
and  at  the  lowest  life-cycle  cost  without 
sacrificing  safety,  necessary  quality,  and 
environmental  attributes  of  the  project. 

§  627.5    Gansral  principles  and 
procedures. 

(a)  State  VE  programs.  State  highway 
agencies  must  establish  programs  to 
assure  that  VE  studies  are  performed  on 
all  Federal-aid  highway  projects  on  the 
NHS  with  an  estimated  cost  of  $25 
million  or  more.  Program  procedures 
should  provide  for  the  identification  of 
candidate  projects  for  VE  studies  early 
in  the  development  of  the  State's  multi- 
year  Statewide  Transportation 
Improvement  Program. 

(1)  Project  selection.  The  program 
may.  at  the  State's  discretion,  establish 
specific  criteria  and  guidelines  for 
selecting  other  highway  projects  for  VE 
studies. 


(2)  Studies.  Value  engineering  studies 
shall  follow  the  widely  recognized 
systematic  problem-solving  analysis 
process  that  is  used  throu^out  private 
industry  and  governmental  agencies. 
Studies  must  be  performed  using  multi- 
disciplined  teams  of  individuals  not 
personally  involved  in  the  design  of  the 
project.  Study  teams  should  consist  of  a 
team  leader  and  individuals  from 
different  speciality  areas,  such  as 
design,  construction,  environment, 
planning,  maintenance,  right-of-way, 
and  other  areas  depending  upon  the 
type  of  project  being  reviewed. 
Individuals  from  the  public  and  other 
agencies  may  also  be  included  on  the 
team  when  their  inclusion  is  foimd  to  be 
in  the  public  interest. 

(i)  Each  team  leader  should  be  trained 
and  knowledgeable  in  VE  techniques 
and  be  able  to  serve  as  the  coordinator 
and  facilitator  of  the  team. 

(ii)  Studies  should  be  employed  as 
early  as  possible  in  the  project 
development  or  design  process  so  that 
accepted  VE  recommendations  can  be 
implemented  without  delaying  the 
pro^ss  of  the  project. 

(iii)  Studies  should  conclude  with  a 
formal  report  outlining  the  study  team's 
recommendations  for  improving  the 
project  and  reducing  its  overall  cost. 

(3)  Recommendations.  The  program 
should  include  procedures  to  approve 
or  reject  recommendations  and  ensure 
the  prompt  review  of  VE 
recommendations  by  staff  offices  whose 
speciality  areas  are  implicated  in 
proposed  changes  and  by  offices 
responsible  for  implementing  accepted 
recommendations.  Reviews  by  these 
offices  should  be  performed  promptly  to 
minimize  delays  to  the  project. 

(4)  Incentives.  The  program  may 
include  a  VE  or  cost  reduction  incentive 
cFause  in  an  SHA's  standard 
specifications  or  project  special 
provisions  that  allows  construction 
contractors  to  submit  change  proposals 
and  share  the  resulting  cost  savings  with 
the  SHA. 

(5)  Monitoring.  The  program  should 
include  procedures  for  monitoring  the 
implementation  of  VE  study  team 
recommendations  and  VE  change 
proposal  recommendations  submitted 
by  construction  contractors. 

(b)  State  VE  coordinators.  Individuals 
knowledgeable  in  VE  shall  be  assigned 
responsibilities  to  coordinate  and 
monitor  the  SHA's  program  and  be 
actively  involved  in  all  phases  of  the 
program. 

(c)  Use  of  consultants.  Consultants  or 
firms  with  experience  in  VE  may  be 
retained  by  SHAs  to  conduct  the  studies 
of  Federal-aid  highway  projects  or 
elements  of  Federal-aid  highway 
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projects  required  under  §627. 1(a)  of  this 
part.  Consultants  or  firms  should  not  be 
retained  to  conduct  studies  of  their  own 
designs  unless  they  maintain  separate 
and  distinct  organizational  separation  of 
their  VE  and  design  sections. 

(d)  Funding  eligibility.  The  cost  of 
performing  VE  studies  is  project  related 
and  is,  therefore,  eligible  for 
reimbursement  with  Federal-aid 
highway  funds  at  the  appropriate  pro- 
rata share  for  the  project  studied. 
(FR  Doc.  97-3758  Filed  2-13-97;  8:45  am] 
BIUINQ  CODE  4*10-22-P 


23  CFR  Parts  630, 635,  and  771 
[FHWA  Docket  No.  96-3] 
RIN  212S-AD58 

Federal-Aid  Project  Agreement 

agency:  Federal  Highway 
Administration  (FHWA),  EXDT. 
ACTKm:  Final  rule. 

summary:  The  FHWA  is  amending  its 
regulation  on  project  agreements.  The 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA)  of  1991  modified 
the  requirement  that  preliminary 
engineering  and  right-of-way  projects 
must  be  advanced  to  the  construction 
stage  within  certain  time  limits. 
Changes  to  the  agreement  provisions 
reflect  these  adjustments.  The  new 
procedures  provide  more  flexibility  in 
the  format  of  the  agreement  docxunent 
and  permit  the  development  of  a  single 
document  to  serve  as  both  the  project 
authorization  and  project  agreemoit 
document.  Other  changes  were  made  to 
shorten  the  agreement  document  and  to 
add  clarity  to  the  process. 
EFFECTIVE  DATE:  This  final  ruHe  is 
effective  March  17, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Wasley,  Office  of  Engineering,  202-366- 
0450,  or  Wilbert  Baccus,  Office  of  the 
Chief  Counsel,  202-366-0780.  FHWA, 
400  Seventh  Street.  SW..  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m..  e.t..  Monday  through 
Friday  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
amendments  in  this  final  rule  are  based 
primarily  on  the  notice  of  proposed 
rulemaking  (NPRM)  pubhshed  in  the 
January  30. 1996.  Federal  Register  at  61 
FR  2973  (FHWA  Docket  No.  96-3).  All 
comments  received  in  response  to  this 
NPRM  have  been  considered  in 
adopting  these  amendments.        • 

Under  the  provisions  of  23  U.S.C.  110. 
a  formal  agreement  between  the  State 
highway  agency  and  the  FHWA  is 
required  for  Federal-aid  highway 
projects.  This  agreement,  referred  to  as 


the  "project  agreement,"  is  in  essence  a 
written  contract  between  the  State  and 
the  Federal  government  defining  the 
extent  of  the  work  to  be  undert£^en  and 
commitments  made  concerning  the 
project. 

Requirements  covering  project 
agreements  are  contained  in  this  final 
rule.  This  final  rule  updates  and 
modifies  the  existing  Federal-aid  project 
agreement  regulation  to  incorporate 
changes  mandated  by  the  ISTEA,  Pub.  L. 
102-240, 105  Stat.  1914,  to  streamline 
the  project  agreement  form  and 
provisions,  and  to  allow  more  versatihty 
in  its  use.  This  final  rule  amends  the 
existing  regulation  in  the  following 
manner  and  for  the  reasons  indicated 
below. 

Section  630.301    Purpose 

The  statement  of  purpose  is  revised 
with  minor  changes  for  clarity. 

Section  630.303    Preparation  of 
Agreement 

This  section  no  longer  requires  the 
use  of  a  specific  form.  Instead,  a  State 
has  the  flexibility  to  use  whatever 
format  is  suitable  to  provide  the    , 
information  required  for  a  project 
agreement  document 

Section  630.305    Modification  of 
Original  Agreement 

A  State  is  still  required  to  prepare  a 
modification  to  a  project  agreement  as 
changes  occur.  However,  this  section  no 
longer  requires  the  use  of  a  specific 
form.  Instead,  a  State  is  allowed  to 
develop  its  own  form  for  modification  of 
the  project  agreement,  provided  it 
contains  necessary  information  as 
identified  by  the  regulation. 

Section  630.307    Agreement  Provisions 

This  section  identifies  the  provisions 
that  must  be  a  part  of  each  agreement. 
The  project  agreement  has  been 
simplified  by  eliminating  all  the 
boilerplate  provisions  that  are  not 
required  from  the  agreement  itself.  The 
provisions  that  are  necessary  have  been 
included  in  this  section  of  the 
regulation.  The  simplified  project 
agreement  would  incorporate,  by 
reference  to  this  section,  these 
provisions  into  each  agreement.  The 
following  discussion  covers  each  of  the 
required  provisions. 

Section  630.307(a)  is  a  general 
provision  under  which  the  State  agrees 
to  comply  with  title  23,  United  States 
Code  (U.S.C).  the  regulations 
implementing  title  23,  and  the  policies 
and  procedures  established  by  the 
FHWA.  In  addition.  States  must  also 
comply  with  all  other  applicable 
Federal  laws  and  regulations.  This 


general  provision  is  broad  in  scope  and 
there  is  little  need  for  other  provisions 
which  cover  only  a  limited  feature  of 
title  23,  U.S.C. 

Section  630.307(b)  represents  an 
acknowledgment  by  the  State  that  it  has 
a  financial  obligation  for  the  non- 
Federal  share  of  the  cost  of  the  project. 

Sections  630.307(cj(l)  and  (c)(2) 
contain  provisions  that  implement 
statutory  requirements  concerning  a 
State's  payback  of  Federal  funds  it  has 
received  for  right-of-way  acquisition  or 
preliminary  engineering  should  the 
project  not  be  advanced  within  the 
designated  statutory  time  frames. 
Paragraph  {c)(l).  Project  for  Acquisition 
of  Rights-of-Way.  implements  the 
requirement  in  23  U.S.C.  108(a)  that  the 
agreement  between  the  State  and  the 
FHWA  for  right-of-way  acquisition 
projects  shall  include  a  provision  that 
construction  shall  begin  within  20 
years.  This  reflects  an  amendment  to  23 
U.S.C.  108(a)  resulting  from  passage  of 
section  1017(a)  of  the  ISTEA. 

With  regard  to  paragraph  (c)(2). 
Preliminary  engineering  project,  prior  to 
passage  of  the  ISTEA.  an  administrative 
decision  by  the  FHWA  required 
repayment  of  Federal-aid  highway  funds 
authorized  for  preliminary  engineering 
if  right-of-way  acquisition  or  ac|ual 
construction  had  not  begun  wimin  5 
years  after  authorization  of  the 
preliminary  engineering.  The  general 
concept  of  this  provision  is  now  found 
in  the  statute;  section  1016(a)  of  the 
ISTEA  incorporated  this  provision  into 
23  U.S.C.  102(b).  One  significant 
difference  between  the  statutory 
provision  and  the  existing  FHWA 
practice  is  that  10  years  instead  of  5 
years  must  pass  before  payback  is 
required.  Paragraph  (c)(2)  reflects  the 
10-year  payback  period. 

Sections  630.307(c)(3),  (c)(4)  and 
-  (c)(5)  contain  provisions  for  a  drug-free 
workplace,  suspension/debarment,  and 
lobbying  required  by  49  CFR  29.630,  49 
CFR  29.510  and  49  CFR  20.110, 
respectively.  

According  to  49  CFR  29.630(c),  a  State 
is  allowed  to  make  one  yearly 
certification  for  the  drug-free  workplace 
certification.  Although  the  FHWA  has 
used  annual  or  quarterly  program 
certifications  for  the  others  in  the  past, 
it  was  determined  that  these 
certifications  do  not  fully  comply  with 
the  provisions  of  previously  cited 
requirements  in  49  CFR  29.510  and  49 
CFR  20.110.  Placing  language  in  the 
project  agreement  as  part  of  the  general 
provisions  provides  the  separate 
certification  action  required  for  every 
project.  Project-by-project  certifications 
are  deemed  to  fully  satisfy  the 
requirements  in  title  49,  CFR,  and 
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constitute  the  making  of  the 
certifications  by  virtue  of  signature  on 
the  project  agreement  document. 

In  the  NPRM,  the  FHWA  proposed  to 
remove  provision  20,  Environmental 
Impact  Mitigation  Features,  Erom 
§  630.307,  appendix  A,  and  to  move  it 
to  23  CFR  part  771.  The  requirements  of 
this  provision  ensure  that  State 
Highway  agencies  comply  with  Federal 
mitigation  standards  as  directed  by  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  for  implementing  the 
National  Enviroiunental  Policy  Act 
(NEPA)(40  CFR  1505.3).  The  State 
Highway  agencies  would  then  be 
required  to  comply  with  23  CFR  part 
771  through  the  broad  scope  of  23  CFR 
630.301. 

Section  635.102    Definitions 

Section  635.102  incorporates  th« 
definitions  contained  in  §  630.302  (b), 
(d),  (h),  (i),  and  (k).  These  definitions 
apply  to  §630.305,  Agreement 
provisions  regarding  overrun  in  contract 
time.  Due  to  the  move  of  §  630.305  to 
§635.127,  the  definitions  contained  in 
§630.302  (b).  (d).  (h),  (i),  and  (k)  have 
been  inserted  in  alphabetical  order  into 
the  definitions  currently  in  this  section. 
The  term  Secondary  Road  Plan  is 
removed^  this  plan  no  longer  exists. 

Section  630.305    Agreement  Provisions 
Regarding  Overruns  in  Contract  Time 

Section  630.305  has  been 
redesignated  as  §  635.127.  The  text  of 
the  section  remains  unchanged. 

The  FHWA  is  also  making  three 
minor  technical  changes  to  23  CFR  part 
635,  which  were  not  included  in  the 
NPRM.  Those  changes  simply  involve 
the  removal  of  the  term  "Secondary 
Road  Plan"  in  §§635.103,  635.124,  and 
635.126.  As  in  23  CFR  635.102.  these 
sections  need  to  be  updated  to  reflect 
the  nonexistence  of  the  Secondary  Road 
Plan,  which  was  phased  out  in  the 
ISTEA.  The  FHWA  believes  that  prior 
notice  and  comment  are  uimecessary 
because  these  changes  are  not 
substantive  in  nature,  but  merely  update 
23  CFR  part  635  to  reflect  ciurent  law. 

DiflcuMion  of  Comments 

Interested  persons  were  invited  to 
participate  in  the  development  of  this 
final  rule  by  submitting  written 
comments  on  the  NPRM  to  FHWA 
Docket  96-3  on  or  before  April  1, 1996. 
There  were  15  commenters  to  this 
docket,  all  representing  State 
transportation  agencies.  Ten  State 
transportation  agencies  specially  stated 
their  endorsement  of  the  proposed 
rewrite  of  the  regulation.  The  remainder 
were  in  agreement  with  the  rewrite  and 
raised  items  for  consideration.  A 


summary  of  the  comments  received 
relative  to  each  proposed  amendment 
follows. 

For  §  630.301,  no  comments  were 
received. 

Section  630.303  discusses  preparation 
of  the  project  agreement.  All 
commenters  were  in  favor  of  eliminating 
from  the  regulation  the  specified  form 
for  this  agreement.  One  commenter 
objected  to  the  requirement  in  proposed 
§  630.303(b)(5)  that  the  project 
agreement  include  information  on  the 
Federal  share  expressed  either  as  a  pro 
rata  percentage  or  lump  sum.  The 
FHWA  agrees  with  this  comment 
because  the  Federal  share  is  established 
at  authorization  and  does  not  have  to  be 
repeated  in  the  agreement.  Therefore, 
this  requirement  is  not  included  in  the 
regulation. 

In  addition,  an  electronic  version  of 
the  agreement,  as  provided  by  the 
FHWA,  may  be  used.  Two  commenters 
suggested  that  they  also  be  allowed  to 
provide  their  own  electronic  version  of 
the  agreement  subject  to  FHWA 
approval.  It  is  noted  that  the  FHWA 
version  is  closely  tied  to  the  agency's 
Fiscal  Management  and  Information 
System  (FMIS).  Any  alternate  electronic 
form  proposed  would  need  to  be  fully 
compatible  with  the  FMIS.  Use  of 
electronic  format  also  requires 
acceptance  of  an  electronic  signature. 
The  FHWA  has  established  procedures 
under  which  electronic  signatures,  both 
by  State  and  FHWA  officials,  can  be 
used  for  executing  project  agreements. 
One  State  suggested  it  be  allowed  to  use 
its  own  digital  signature  format.  Again, 
any  alternate  signature  format  would 
have  to  be  compatible  with  the  FMIS. 

Section  630.305  discusses  preparation 
of  modifications  to  the  project 
agreement.  No  specific  form  is  specified, 
and  similar  to  the  project  agreement,  the 
FHWA  has  provided  an  electronic 
version  to  modify  project  agreements. 
Again,  all  commenters  were  in  favor  of 
eliminating  fit>m  the  regulation  the 
specified  form  for  a  project  agreement 
modification.  Two  commenters  were 
concerned  about  the  need  to  provide  a 
sequential  number  identifying  the 
modification  and  the  need  to  provide 
the  revised  total  project  dost  and 
amotmt  of  Federal  funds  under 
agreement.  These  two  data  items  have 
long  been  required  as  part  of  the 
standard  modification  of  project 
agreement  form.  The  FHWA's  electronic 
process  for  modifying  a  project 
agreement  will  automatically  assign  a 
sequential  number  to  the  modification 
and  determine  the  new  total  project  cost 
and  amount  of  Federal  funds.  If  a  State 
chooses  to  use  its  own  written  form,  it 
will  need  to  provide  this  information. 


The  FHWA  believes  these  two  data 
items  are  reasonable  information  to 
require  in  tracking  agreement  changes, 
and  the  final  rule  continues  the 
requirement  that  these  data  items  be 
included  in  a  modification  to  the  project 
agreement.  The  FHWA  recognizes  that 
using  the  project  agreement  to  modify 
the  cost  continues  to  present  problems. 
This  is  even  more  complex  and 
complicated  when  translated  into  an 
electronic  version  of  the  agreement.  The 
FHWA  will  continue  to  review  this 
situation  and  will  consider  issuing 
additional  guidance  or  undertaking 
further  rulemaking  as  appropriate. 

Section  630.307  identities  provisions 
that,  by  reference,  must  be  included  in 
each  project  agreement.  The  first 
provision,  §  630.307(a),  is  a  general 
provision  in  which  the  State  agrees  to 
comply  with  the  requirements  of  title 
23,  United  States  Code,  and  the 
implementing  regulations  and  policies, 
as  well  as  other  applicable  Federal  laws 
and  regulations  such  as  title  VI  of  the 
1964  Qvil  Rights  Act.  In  the  NPRM 
preamble,  the  FHWA  solicited  input  on 
the  need  to  specifically  refer  to  other 
non-title  23  Federal  laws  and 
regulations  with  which  the  States  must 
comply.  Most  commenters  on  this  issue 
felt  that  it  was  not  necessary  to  list  the 
non-title  23  laws  and  regulations.  Many 
felt  that  such  a  listing  would  become 
outdated,  and  that  the  general  statement 
contained  in  the  first  provision, 
§  630.307(a),  referencing  these  other 
laws  and  regulations  is  sufficient.  Based 
on  this  input,  the  FHWA  has  decided  to 
proceed  with  §  630.307(a)  only 
providing  the  general  reference  to  other 
non-title  23  laws  and  regulations. 

Section  630.307(c)  (1)  and  (2) 
implement  the  requirements  in  23 
U.S.C.  108(a)  and  102(b)  for  payback  of 
Federal-aid  funds  authorized  for  right- 
of-way  or  preliminary  engineering 
should  a  project  not  be  advanced  within 
designated  time  frames.  Section  108(a) 
of  title  23,  U.S.C,  requires  payback  of 
Federal  funds  made  available  for  right- 
of-way  acquisition  if  the  actual 
construction  of  the  project  has  not 
started  within  20  years  following  the 
fiscal  year  that  Federal  funding  is  made 
available  for  right-of-way  acquisition. 
Section  102(b)  of  title  23,  U.S.C. 
requires  payback  of  Federal  funds  made 
available  for  preliminary  engineering  if 
right-of-way  acquisition  or  construction 
has  not  started  within  10  years  after  the 
date  that  Federal  funding  is  made 
available  for  the  preliminary 
engineering. 

For  these  payback  requirements,  the 
term  "available"  has  been  interpreted  by 
the  FHWA  to  mean  the  fiscal  year  in 
which  the  FHWA  authorizes  the  right- 
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of-way  or  preliminary  engineering 
activity.  One  commenter  believes  the 
term  "available"  should  instead  be 
interpreted  to  mean  the  date  the  project 
agreement  is  executed.  The  FHWA 
disagrees.  The  FHWA's  commitment  or 
obligation  of  Federal  hinds  to  a  specific 
project  activity  occurs  at  the  time  that 
the  FHWA  authorizes  Federal  funds  for 
that  activity.  It  is  reasonable  to  equate 
this  authorization  action  to  a  point  in 
time  that  funds  are  first  made  available 
for  an  activity. 

Another  commenter  suggested  that 
the  10-year  payback  requirement  for 
preliminary  engineering  include  a 
provision  that  Avould  allow  extension  of 
this  time  limit  under  special 
circumstances.  It  is  noted  that  under  23 
U.S.C.  108(a).  the  statute  does  allow 
extensions  of  the  20-year  payback  limit 
for  right-of-way  acquisition  projects. 
However,  under  23  U.S.C.  102(b),  the 
statute  contains  no  provision  for 
extensions  of  the  10-year  limit  for 
preliminary  engineering.  Consequently, 
the  FHWA  does  not  have  the  authority 
to  establish  extensions  to  the 
preliminary  engineering  payback  limit. 

Sections  630.307(c)(3),  (c)(4),  and 
(c)(5)  cover  certifications  for  a  drug-free 
workplace,  suspension/debarment,  and 
lobbying  required  bv  49  CFR  29.630,  49 
CFR  29.510,  and  49  CFR  20.110, 
respectively.  One  commenter  suggested 
that  these  certifications  be  done  on  an 
annual  basis.  Although  the  FHWA  has 
used  annual  certifications  in  the  past,  a 
question  arose  as  to  whether  an  annual 
certification  fully  complies  with  the 
provisions  of  previously  cited 
requirements  in  title  49,  CFR.  Project- 
by-project  certifications  satisfy  the 
requirements  in  title  49,  CFR,  and  the 
final  rule  provides  that  by  signing  the 
project  agreement,  the  State  is  providing 
the  required  certifications. 

The  language  in  the  NPRM  for 
proposed  23  CFR  630.307(c)(3),  (4),  and 
(5)  was  intended  to  implement  the 
requirements  of  49  CFR  29.630,  49  CFR 
29.510.  and  49  CFR  20.110,  respectively. 
Oifferences  in  language  between  title  23 
and  title  49,  however,  could  lead  to 
confusion.  Accordingly,  it  was  decided 
to  replace  the  proposed  language  for  23 
CFR  630.307(c)(3),  (4),  and  (5)  with 
explicit  cross-references  to  the  relevant 
provisions  in  title  49. 

No  comments  were  received  on  the 
amendments  to  parts  635  and  771. 

The  following  table  is  provided  to 
assist  the  user  in  locating  the  regulatory 
paragraph  changes  made  by  this 
rulemaking: 


•    Old  section 

New  section 

630.302  

Removed  (except  (b), 
(d),  (h),  (i).  and  (k)). 

63G.302(b) 

635.102. 

630.302(d) 

635.102 

630.302(h) 

635.102. 

630.302(i)  

635  102 

630.302(k) 

635102 

630.303 

630.303. 

630.304  

630.303. 

630.305 

635.127. 

630.306 

630  305 

None  

630.307  (a)  and  (b). 

Appendix  A  

Removed. 

Prov.  1   

Removed. 

Prov.  2  

Removed. 

Prov.  3  

630.307(c)(1). 
630.307(c)(2). 

Prov.  4  

Prov.  5  through  19  .... 

Removed. 

Prov.  20  

771.109(d).     . 

Appendix  B  

Removed. 

Appendix  C  

Removed. 

None  

630.307(c)(3).  (c)(4). 

and  (c)(5). 

Old  section 

New  section 

630.301 

630.301. 

Rulemaking  Analyses  and  Notices 

As  noted  above,  the  FHWA  is  also 
making  three  minor  technical  changes  to 
23  CFR  part  635,  which  were  not 
included  in  the  NPRM.  Those  changes 
simply  involve  the  removal  of  the  term 
"Secondary  Road  Plan"  from 
§§635.103,  635.124,  and  635.126.  The 
FHWA  has  determined  that  prior  notice 
and  opportunity  for  comment  as  to  these 
changes  are  unnecessary  under  5  U.S.C. 
553(b)(3)(B)  because  these  changes  are 
required  to  reflect  the  nonexistence  of 
the  Secondary  Road  Plan,  which  was 
phased  out  in  the  ISTEA,  and  are 
therefore  only  minor  and  technical  in 
nature.  The  removal  of  the  references  to 
Secondary  Road  Plan  does  not 
substantively  effect  sections  635.103, 
635.104,  and  635.126.  but  merely 
updates  23  CFR  part  635  to  reflect 
current  law. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  proposed  amendments 
would  update  the  Federal-aid  project 
agreement  regulation  to  conform  to 
recent  laws,  regulations,  or  guidance 
and  to  clarify  existing  policies.  It  is 
anticipated  that  the  economic  impact  of 
this  rulemaking  will  be  minimal: 
therefore,  a  full  regulatory  evaluation  is 
not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 


FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  certifies  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
amendments  clarify  or  simplify 
procedures  used  by  State  highway 
agencies  in  accordance  with  existing 
laws,  regulations,  or  guidance. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  associated  with  this 
rulemaking  in  §630.303  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0MB 
2125-0529  and  expire  June  30, 1997. 
The  information  collection  requirements 
associated  with  this  rulemaking  would 
update  and  modify  existing 
requirements  to  reflect  statutory  changes 
to  the  project  agreement  process  enacted 
by  the  ISTEA,  streamline  the  project 
agreement  form  and  provisions,  and 
allow  more  versatility  in  its  use. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
efi^ect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the. Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 
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List  of  Subjects 

23  CFR  Parts  630 

Government  contracts,  Grant 
programs — Transportation,  Highways 
and  roads.  Project  agreement 
procedures,  Reporting  and 
recorakeeping  requirements. 

23  CFR  Parts  635 

Buy  America,  Government  contracts — 
construction  authorization,  Grant 
programs — transportation.  Highways 
and  roads,  Intergovernmental  relations. 
Interstate  maintenance,  Materials  and 
product  selection. 

23  CFR  Parts  771 

Environmental  impact  statements. 
Grant  programs — transportation, 
Highways  and  roads.  Historic 
preservation.  Public  lands.  Recreation 
areas.  Wildlife  refuges. 

Issued  on:  February  4, 1997. 
Rodney  E.  Slater. 

Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  amends  Title  23,  Code  of  Federal 
Regulations,  Parts  630,  635,  and  771  as 
set  forth  below. 

PART  630— PRECONSTRUCnON 
PROCEDURES 

1.  The  authority  citation  for  part  630 
is  revised  to  read  as  follows  and  all 
other  authority  citations  which  appear 
throughout  part  630  are  removed: 

Authority:  23  U.S.C  105, 106. 109. 110,   ' 
115.  315.  320.  and  402(a):  23  CFR  1.32:  49 
CFR  1.48(b). 

2.  The  authority  citation  for  part  635 
is  revised  to  read  as  follows: 

Authority:  23  U.S.C.  101  (note).  109, 112. 
113. 114. 116, 117. 119, 128,  and  315;  31 
use  6506;  42  U.S.C.  3334.  4601  et seq.;  23 
CFR  1.32;  49  CFR  1.48(b);  sec.  1041(a).  Pub. 
L  102-240. 105  Stat.  1914. 

§630.305    [Redeeignatad  as §635.127] 

3.  Section  630.305,  Agreement 
provisions  regarding  overruns  in 
contract  time,  is  redesignated  as 
§635.127. 

4.  Part  630,  subpart  C  is  revised  to 
read  as  follows: 

Sul>part  C— Project  Agraemants 

Sec. 

630.301     Pur(>ose. 

630.303    Preparation  of  agreement. 

630.305    Modirication  of  original  agreement 

630.307    Agreement  provisions. 

Subpart  C— Project  Agreements 

§630.301    Purpose. 

The  purpose  of  this  subpart  is  to 
prescribe  the  procedures  for  the 
execution  of  the  project  agreement 


required  by  23  U.S.C.  110(a)  for  Federal- 
aid  projects,  except  for  forest  highway 
projects  pursuant  to  23  U.S.C.  204,  and 
for  non-highway  public  mass  transit 
projects  administered  by  the  Federal 
Transit  Administration. 

§  630.303    Preparation  of  agraamenL 

(a)  The  State  highway  agency  (SHA) 
shall  prepare  a  project  agreement  for 
each  Federal-aid  highway  and  FHWA 
planning  and  research  project  eligible 
for  Federal-aid  funding. 

(b)  The  SHA  may  develop  the  project 
agreement  in  a  format  acceptable  to  both 
the  SHA  and  the  FHWA  provided  the 
following  are  included: 

(1)  A  description  of  the  project 
location  including  State  and  project 
termini; 

(2)  The  Federal-aid  project  number; 

(3)  The  phases  of  work  covered  by  the 
agreement  along  with  the  effective  date 
of  authorization  for  each  phase; 

(4)  The  total  project  cost  and  amount 
of  Federal  funds  under  agreement; 

(5)  A  statement  that  the  State  accepts 
and  will  comply  with  the  agreement 
provisions  set  forth  in  23  CFR  630.307; 

(6)  A  statement  that  the  State 
stipulates  that  its  signature  on  the 
project  agreement  constitutes  the 
making  of  the  certifications  set  forth  in 
23  CFR  630.307;  and 

(7)  Signatures  of  officials  from  both 
the  State  and  the  FHWA  and  date 
executed. 

(c)  The  project  agreement  may  be 
combined  with  the  project  authorization 
required  under  23  CFR  part  630,  subpart 
A. 

(d)  The  SHA  may  use  an  electronic 
version  of  the  agreement  as  provided  by 
the  FHWA. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numtter  2125-0529) 

§630.305    Modification  of  original 
agreamenL 

(a)  When  changes  are  needed  to  the 
original  project  agreement,  a 
modification  of  agreement  shall  be 
prepared. 

(b)  The  SHA  may  develop  the 
modiRcation  of  project  agreement  in  a 
format  acceptable  to  both  the  SHA  and 
the  FHWA  provided  the  following  are 
included: 

(1)  The  Federal-aid  project  number 
and  State; 

(2)  A  sequential  number  identifying 
the  modiHcation; 

(3)  A  reference  to  the  date  of  the 
original  project  agreement  to  be 
modified; 

(4)  The  original  total  project  cost  and 
the  original  amount  of  Federal  funds 
under  agreement; 


(5)  The  revised  total  project  cost  and 
the  revised  amount  of  Federal  funds 
under  agreement; 

(6)  The  reason  for  the  modifications; 
and, 

(7)  Signatures  of  ofRcials  from  both 
the  State  and  the  FHWA  and  date 
executed. 

(c)  The  SHA  may  use  an  electronic 
version  of  the  modiHcation  of  project 
agreement  as  provided  by  the  FHWA. 

§  630.307    Agreement  provisions. 

(a)  The  State,  through  its  highway 
agency,  accepts  and  agrees  to  comply 
v^th  the  applicable  terms  and 
conditions  set  forth  in  title  23,  United 
States  Code,  Highways,  the  regulations 
issued  pursuant  thereto,  the  policies 
and  procedures  promulgated  by  the 
FHWA  relative  to  the  designated  project 
in  which  the  FHWA  authorized  certain 
work  to  proceed,  and  all  other 
applicable  Federal  laws  and  regulations. 

(b)  Federal  funds  obligated  for  the 
project  must  not  exceed  the  amount 
agreed  to  on  the  project  agreement,  the 
balance  of  the  estimated  total  cost  being 
an  obligation  of  the  State.  Such 
obligation  of  Federal  funds  extends  only 
to  project  costs  incurred  by  the  State 
after  the  FHWA  authorization  to 
proceed  with  the  project  involving  such 
costs. 

(c)  The  State  must  stipulate  that  as  a 
condition  to  payment  of  the  Federal 
funds  obligated,  it  accepts  and  will 
comply  with  the  following  applicable 
provisions: 

(1)  Project  for  acquisition  of  rights-of- 
way.  In  the  event  that  actual 
construction  of  a  road  on  this  right-of- 
way  is  not  undertaken  by  the  close  of 
the  twentieth  Hscal  year  following  the 
fiscal  year  in  which  the  project  is 
authorized,  the  SHA  will  repay  to  the 
FHWA  the  sum  or  sums  of  Federal 
funds  paid  to  the  highway  agency  under 
the  terms  of  the  agreement. 

(2)  Preliminary  engineering  project.  In 
the  event  that  right-of-way  acquisition 
for,  or  actual  construction  of,  the  road 
for  which  this  preliminary  engineering 
is  undertaken  is  not  started  by  the  close 
of  the  tenth  fiscal  year  following  the 
fiscal  year  in  whidi  the  project  is 
authorized,  the  SHA  will  repay  to  the 
FHWA  the  sum  or  sums  of  Federal 
funds  paid  to  the  highway  agency  under 
the  terms  of  the  agreement. 

(3)  Drug-free  workplace  certification. 
By  signing  the  project  agreement,  the 
SHA  agrees  to  provide  a  drug-free 
workplace  as  required  by  49  CFR  part 
29,  subpart  F.  In  signing  the  project 
agreement,  the  State  is  providing  the 
certification  required  in  appendix  C  to 
49  CFR  part  29,  unless  the  State 
provides  an  annual  certification. 
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(4)  Suspension  and  debarment 
certification.  By  signing  the  project 
agreement,  the  SHA  agrees  to  fulfill  the 
responsibility  imposed  by  49  CFR 
29.510  regarding  debarment, 
suspension,  and  other  responsibility 
matters.  In  signing  the  project 
agreement,  the  State  is  providing  the 
certification  for  its  principals  required 
in  appendix  A  to  49  CFR  part  29. 

(5)  Lobbying  certification.  By  signing 
the  project  agreement,  the  SHA  agrees  to 
abide  by  the  lobbying  restrictions  set 
forth  in  49  CFR  part  20.  In  signing  the 
project  agreement,  the  State  is  providing 
the  certification  required  in  appendix  A 
to  49  CFR  part  20. 

PART  635— CONSTRUCTION  AND 
MAINTENANCE    [AMENDED] 

5.  Subpart  A  of  part  635  is  amended 
by  revising  §  635.102  to  read  as  follows: 

§635.102    Definitions. 

As  used  in  this  subpart: 

Administrator  means  the  Federal 
Highway  Administrator. 

Calendar  day  means  each  day  shown 
.  on  the  calendar  but,  if  another 
definition  is  set  forth  in  the  State 
contract  specifications,  that  definition 
will  apply. 

Certification  acceptance  means  the 
alternative  procedure  which  may  be 
used  for  administering  certain  highway 
projects  involving  Federal  funds 
pursuant  to  23  U.S.C.  117. 

Contract  time  means  the  number  of 
workdays  or  calendar  days  specified  in 
a  contract  for  completion  of  the  contract 
work.  The  term  includes  authorized 
time  extensions. 

Division  Administrator  means,  the 
chief  FHWA  official  assigned  to  conduct 
business  in  a  particular  State.  A  State  is 
as  defined  in  23  U.S.C.  101. 

Force  account  means  a  basis  of 
payment  for  the  direct  performance  of 
highway  construction  work  with 
payment  based  on  the  actual  cost  of 
labor,  equipment,  and  materials 
furnished  and  consideration  for 
overhead  and  profit. 

Formal  approval  means  approval  in 
writing  or  the  electronic  transmission  of 
such  approval. 

Incentive/disincentive  for  early 
completion  as  used  in  this  subpart, 
describes  a  contract  provision  which 
compensates  the  contractor  a  certain 
amount  of  money  for  each  day 
identified  critical  work  is  completed 
ahead  of  schedule  and  assesses  a 
deduction  for  each  day  the  contractor 
overruns  the  incentive/disincentive 
time.  Its  use  is  primarily  intended  for 
those  critical  projects  where  traffic 
inconvenience  and  delays  are  to  be  held 


to  a  minimum.  The  amounts  are  based 
upon  estimates  of  such  items  as  traffic 
safety,  traffic  maintenance,  and  road 
user  delay  costs. 

Liquidated  damages  means  the  daily 
amount  set  forth  in  the  contract  to  be 
deducted  from  the  contract  price  to 
cover  additional  costs  incurred  by  a 
State  highway  agency  because  of  the 
contractor's  failure  to  complete  the 
contract  work  within  the  number  of 
calendar  days  or  workdays  specified. 
The  term  may  also  mean  the  total  of  all 
daily  amounts  deducted  under  the  terms 
of  a  particular  contract. 

Local  public  agency  means  any  city, 
county,  township,  municipality,  or 
other  political  subdivision  that  may  be 
empowered  to  cooperate  with  the  State 
highway  agency  in  highway  matters. 

Major  change  or  major  extra  work 
means  a  change  which  will  significantly 
affect  the  cost  of  the  project  to  the 
Federal  Government  or  alter  the  termini, 
character  or  scope  of  the  work. 

Materially  unbalanced  bid  means  a 
bid  which  generates  a  reasonable  doubt 
that  award  to  the  bidder  submitting  a 
mathematically  unbalanced  bid  will 
result  in  the  lowest  ultimate  cost  to  the 
Federal  Government. 

Mathematically  unbalanced  bid 
means  a  bid  containing  lump  sum  or 
unit  bid  items  which  do  not  reflect 
reasonable  actual  costs  plus  a 
reasonable  proportionate  share  of  the 
bidder's  anticipated  profit,  overhead 
costs,  and  other  indirect  costs. 

Public  agency  means  any  organization 
with  administrative  or  functional 
responsibilities^hich  are  directly  or 
indirectly  affiliated  with  a  governmental 
body  of  any  nation.  State,  or  local 
jurisdiction. 

Publicly  owned  equipment  means 
equipment  previously  purchased  or 
otherwise  acquired  by  the  public  agency 
involved  primarily  for  use  in  its  ovm 
operations. 

Specialty  items  means  work  items 
identified  in  the  contract  which  are  not 
normally  associated  with  highway 
construction  and  require  highly 
specialized  knowledge,  abilities  or 
equipment  not  ordinarily  available  in 
the  tjrpe  of  contracting  organizations 
qualified  and  expected  to  bid  on  the 
contract;  in  general,  these  items  are  to 
be  limited  to  minor  components  of  the 
overall  contract. 

State  highway  agency  (SHA)  means 
that  department,  commission,  board,  or 
official  of  any  State  charged  by  its  laws 
with  the  responsibility  for  highway 
construction.  The  term  "State"  should 
be  considered  equivalent  to  "State 
highway  agency"  if  the  context  so 
implies. 


Workday  means  a  calendar  day  during 
which  construction  operations  could 
proceed  for  a  major  part  of  a  shift, 
normally  excluding  Saturdays,  Sundays, 
and  State-recognized  legal  holidays. 

$635,103    [AmemiwI] 

6.  Section  635.103  is  amended  by 
removing  the  words  "or  secondary  road 
plan". 

7.  In  §635.124,  paragraph  (b)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§  635.1 24    Participation  in  contract  claim 
awards  and  settlements. 


(b)  *  •  *.  Claims  arising  on  projects 
handled  on  Certification  Acceptance 
projects  or  on  exempt  non-NHS  projects 
should  be  processed  in  accordance  with 
the  St&te's  approved  Certification 
Acceptance  Plan  or  Stewardship  Plan, 
as  appropriate. 

8.  In  §  635.126,  the  introductory  text 
of  paragraph  (b)  is  revised  to  read  as 
follows: 

S  635.1 26    Record  of  materials,  supplies, 
and  labor. 


(b)  On  all  Federal-aid  construction 
contracts  of  $1  million  or  more  for 
projects  on  the  National  Highway 
System,  the  SHA  shall  require  the 
contractor: 


PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

9.  The  authority  citation  for  part  771 
is  revised  to  read  as  follows  and  all 
other  authority  citations  which  appear 
throughout  part  771  are  removed: 

Authority:  42  U.S.C.  4321  etseq.;  23  U.S.C 
109. 110, 128. 138  and  31S;  49  U.S.C.  303(c). 
S301(e).  5323.  and  5324;  40  CFR  part  1500  et 
seq.;  49  CFR  1.48(b)  and  1.51. 

10.  Section  771.109  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

S771.109    AppMcabillty and 
responsibilities. 

***** 

(d)  When  entering  into  Federal-aid 
project  agreements  pursuant  to  23 
U.S.C.  110,  it  shall  be  the  responsibility 
of  the  State  highway  agency  to  ensure 
that  the  project  is  constructed  in 
accordance  with  and  incorporates  all 
committed  environmental  impact 
mitigation  measures  listed  in  approved 
environmental  documents  unless  the 
State  requests  and  receives  written 
Federal  Highway  Administration 
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approval  to  modify  or  delete  such 
mitigation  features. 

[FR  Doc  97-3748  Filed  2-13-97;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 
lirtemal  Revenue  Service 
26  CFR  Parti 

rrD8892] 

Pm  1S45-AR76 

Relesuance  of  Mortgage  Credit 
Certificates;  Correction 

AQENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Correction  to  the  final  and 
temporary  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  and  temporary 
regulations  (TD  8692]  which  were 
pubUshed  in  the  Federal  Register  on 
Tuesday,  December  17, 1996  (61  FR 
66212).  The  final  and  temporary 
regulations  relates  to  the  reissuance  of 
mortgage  credit  certificates. 

EFFECTIVE  DATE:  December  17, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Wachtel,  (202)  622-3980  (not  a 
toll-free  number). 

SUPPI^MENTARY  INFORMATION: 

Background 

The  final  and  temporary  regulations 
that  is  subject  to  this  correction  is  under 
section  25  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  and  temporary 
regulations  (TD  8692)  contains  an  error 
which  may  prove  to  be  misleading  and 
is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  and  temporary  regulations  (TD 
8692)  which  is  the  subject  of  FR  Doc. 
9&-31772  is  corrected  as  follows: 

On  page  66212,  column  3,  in  the 
heading,  the  RIN  "RDM  1545-AR57"  is 
corrected  to  read  "RIN  1545-AR76". 
Cynthia  E.  Grigriqr. 

Chief.  Regulations  Unit  Assistant  Chief 
Counsel  (Corporate). 

IFR  Doc.  97-3653  Filed  2-13-97;  8:45  am) 
HUMQ  coot  4aw-ei-u 


26  CFR  Parts  1  and  602 
170  8690] 
nN1545-AS95 

Deductit>iiity,  Substantiation,  and 
Disclosure  of  Certain  Clwritable 
Contributions;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  doomient  contains 
corrections  to  final  reguIations[TD  8690] 
which  were  published  in  the  Federal 
Register  for  Monday,  December  16, 1996 
(61  FR  65946).  The  final  regulations 
provide  guidance  regarding  the 
allowance  of  certain  charitable 
contribution  deductions,  the 
substantiation  requirements  for 
charitable  contributions  of  $250  or 
more,  and  the  disclosure  requirements 
for  quid  pro  quo  contributing  in  excess 
of $75. 

EFFECTIVE  DATE:  December  16, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jefferson  K.  Fox  of  the  Office  of 
Assistant  Chief  Coimsel  (Income  Tax 
and  Accounting)  (202)  622-4930  (not  a 
toll-free  number). 

SUPPt.EMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  170  of  the  Internal  Revenue 
Code.  • 

Need  for  Correction 

As  pubUshed  final  regulations  (TD 
8690]  contain  errors  that  are  misleading 
and  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  (TD  8690]  which  are  the 
subject  of  FR  Doc.  96-31719  is  corrected 
as  follows: 

1.  On  page  65946,  column  three,  in 
the  heading  the  RIN  "1545-AS94"  is 
corrected  to  read  "1545-AS95". 

2.  On  page  65946,  column  three,  in 
the  preamble  following  the  paragraph 
heading  "Paperwork  Reduction  Act", 
third  paragraph,  line  5,  the  language 
"average  of  six  minutes."  is  corrected  to 
read  "average  of  six  minutes.  The 
estimated  annual  burden  per  respondent 
is  two  and  a  half  hours.". 

3.  On  page  65946,  column  three,  in 
the  preamble  following  the  paragraph 
heading  "Paperwork  Reduction  Act", 
fourth  f>aragraph,  line  5,  the  language 
"Reports  Clearance  Officer,  PC:FP."  is 


corrected  to  read  "Reports  Clearance 
Officer,  T:FP,". 
Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit  Assistant  Chief 

Counsel  (Corporate). 

[FR  Doc  97-3654  Filed  2-13-97;  8:45  am] 

BNJJNQ  CODE  4«30-ei-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 


29  CFR  Part  4044 

Allocation  of  Assets  in  Single- 
Employer  Plans;  Interest  Assumptions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  March  1997. 

EFFECTIVE  DATE:  March  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 
SUPPI.EMENTARY  INFORMATION:  The 
PBGC's  regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
assiunptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assiunptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
paid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 
annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
March  1997. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.20  percent  for  the 
firet  25  yeara  following  the  valuation 
date  and  5.00  percent  thereafter.  For 
benefits  to  be  paid  as  lump  sums,  the 
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interest  assumptions  to  be  used  by  the 
PBGC  will  be  5.00  percent  for  the  period 
during  which  a  benefit  is  in  pay  status, 
4.25  percent  during  the  seven-year 
period  directly  preceding  the  benefit's 
placement  in  pay  status,  and  4.00 
percent  diuing  any  other  years 
preceding  the  benefit's  placement  in  pay 
status.  The  above  annuity  interest 
assiunptions  represent  an  increase  (from 
those  in  effect  for  February  1997)  of  0.30 
percent  for  the  first.  25  years  following 
the  valuation  date  and  are  otherwise 
unchanged.  The  lump  siun  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  February  1997)  of  0.25 
percent  for  the  period  during  wbdch  a 
benefit  is  in  pay  status  and  for  the  seven 
years  directly  preceding  that  period; 
they  are  otherwise  unchanged. 

Ine  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 


public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assiunptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 
benefits  in  plans  with  valuation  dates 
during  March  1997,  the  PBGC  finds  that 
good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amenchnent  effective  less  than  30  days 
after  pubUcation. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  FlexibiUty 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 


List  of  Subjecta  in  29  CFR  Part  4044 

Pension  insurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4044  is  amended  as  follows: 

PART  4044— (AMENDED] 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Antfaority:  29  U.S.C  1301(a],  1302(b)(3), 
1341, 1344. 1362. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  41  is 
added  to  Table  n,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  B  to  Fart  4044— Interest 
Rates  Used  to  Value  Annuities  and 
Lump  Sums 


Table  I.— Annuity  VALUATic5r4S 

^n'^S!i2^i!2^*°l^^"*'?***  calendar  month,  the  interest  rates  (denoted  by  i,.  b,  *  *  *.  and  referred  to  generally^  0  assuned  to  be 
m  effect  twtween  specified  anniversanes  of  a  valuation  date  that  occurs  within  that  calendar  month;  those  anraversaries  are  specified  in  the 
columns  adjacent  to  the  rates.  The  last  listed  rate  is  assumed  to  be  in  effect  after  the  last  listed  annhwsary  date  ]  »PBcm«i  in  me 


For  valuation  dates  occuning  in  the  month— 


The  values  of  i,  are: 


fort' 


fort' 


fort. 


March  1997 


.0620 


1-^ 


.0500 


>2S 


N/A 


N/A 


Table  II.— Lump  Sum  Valuations 

''"  '^'S,*tS-*^ii  ^11^  !^*"'^^  "^  '^  Pa|[«^f»"t  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immedwte  an- 
2J!3L^^  apply;  (2)  For  benefits  for  which  the  deferral  penod  is  y  years  (where  y  is  an  integer  and  0  <  v  <  n,),  interest  rale  i,  shall 
gjpjy  fromttie  valuation  date  for  a  penod  of  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  benefits  for  which  the  de- 
Z^^'^^ U^^^ ^"^Zl  f  ^'^SS^  and  n,  <  y  s  n,  ♦  nz).  interest  rate  h  shall  apply  from  the  valuation  date  for  a  period  of  y-n, 
vMrs,  inter^rate  i,  shall  appfy  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  For  benefits  for  which 
the  deferral  penod  is  y  years  (where  y  b  an  integer  and  y  >  n,  +  nz).  interest  rate  ij  shall  apply  from  the  valuation  date  for  a  period  of  y— 
me5rte^t?Iniiity  X  sfS  aixS  appJy  for  the  foOowing  n^  years,  interest  rate  i,  shall  appJyTSTthe  following  n,  years,  and  thereafter  the  im- 


For  plans  with  a  valuatfon 


Rate  set 


on  or  after 


Before 


Immediate 

arvKiily  rate 

(percent) 


Defened  annuities  (percent) 


ni 


n2 


41 


03-1-97 


04-1-97 


5.00 


425 


*JO0 


4.00 


Issued  in  Washington,  D.C,  on  this  6th  day 
of  February  1^97. 
Martin  SUte. 

Executive  Director.  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc.  97-3681  Filed  2-13-97;  8:45  am) 

MJJNO  COOe  770S-«1-P 


DEPARTMENT  OF  TRANSPORTATION 

CoastQuard 

33  CFR  Part  117 

[CQOO»-04-02q 

RIN2115^E47 

OrawbrMga  Oparation  Ragulatkma; 
Sturgaon  Bay,  Wl 

agency:  Coast  Guard.  DOT. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Coast  Guard  is  revising 
the  operating  regulations  for  Michigan 

Street  highway  bridge,  mile  4.3  over 
Stiugeon  Bay  Ship  Canal  in  Sturgeon 
Bay,  WI,  to  reduce  the  number  of 
required  openings  for  recreational 
vessels.  Commercial  vessel  traffic  will 
not  be  affected  by  this  action.  The 
Wisconsin  Department  of 
Transportation  has  requested  this 
change  to  minimize  stress  on  the 
operating  machinery  at  the  bridge  imtil 
a  replacement  bridge  is  constructed. 
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DATES:  This  interim  rule  is  effective  on 
March  17, 1997.  Comments  must  be 
received  on  or  before  April  15, 1997. 

ADDRESSES:  Documents  concerning  this 
regulation  are  available  for  inspection 
and  copying  and  comments  may  be  sent 
to  Commander  (obr).  1240  E.  Ninth 
Street,  Room  2019B.  Cleveland,  OH 
44199-2060  between  6:30  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
holidays.  The  telephone  number  is  (216) 
522-3993. 

FOA  FURTHER  INFORMATION  CONTACT: 

Mr.  Scot  Striffler,  F*roject  Manager, 
Bridge  Branch  at  (216)  522-3993. 

SUPPt^MENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name, 
address,  identify  this  rulemaking 
(CGD09-94-029)  and  the  specific 
section  of  this  rule  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  unbound  format,  no  larger  than 
8*/^  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped 
self-addressed  post  card  or  envelppe. 
Persons  may  submit  comments  by 
writing  to  Commander  (obr).  Ninth 
Coast  Guard  District,  listed  under 
ADDRESSES. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Mr.  Scot  Striffler 
at  the  address  under  ADDRESSES.  The 
request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Regulatory  Information 

This  rule  is  being  published  as  an 
interim  rule  and  is  being  made  effective 
March  17. 1997.  Under  the  provisions  of 
5  U.S.C.  553(b).  this  rule  is  being 
promulgated  without  issiiing  a  Notice  of 
Proposed  Rulemaking.  An  interim  final 
rule,  effective  September  8, 1994,  was 
issued  to  reduce  the  required  openings 
of  the  bridge  for  certain  vessels  because 
of  stress  fractiues  found  in  the  operating 
machinery.  The  owners  have  requested 
further  restrictions  on  opening 
requirements  to  extend  the  life  of  the 
bridge. 


Background  and  Purpose 

The  Wisconsin  Department  of 
Transportation  (WDOT)  has  requested 
the  Coast  Guard  revise  the  operating 
requirements  for  the  Michigan  Street 
bridge,  mile  4.3  over  Sturgeon  Bay  Ship 
Canal,  for  recreational  vessels.  This 
action  was  requested  to  limit  the 
number  of  openings  to  reduce  stress  on 
the  machinery  gear  that  raises  and 
lowers  the  bridge.  Construction  of  a 
replacement  bascule  bridge  is  scheduled 
to  commence  in  the  year  2002.  The 
limited  bridge  openings  are  necessary  to 
help  extend  the  life  of  the  existing  span 
and  avoid  potential  serious 
interruptions  to  commercial  and 
recreational  vessel  traffic  until  a 
replacement  bridge  is  built.  In  June  of 
1994,  WDOT  requested  a  limitation  on 
the  hours  that  the  bridge  be  required  to 
open  on  signal  for  recreational  traffic. 
Tbe  Coast  Guard  issued  an  interim  final 
rule  that  was  published  on  September  8, 
1994  in  the  Federal  Register.  This 
action  helped  reduce  openings  without 
adversely  impacting  recreational  traffic. 
No  comments  were  received  &t)m  the 
public  concerning  this  rule.  On  July  11, 
1996,  WDOT  requested  that  the  bridge 
be  opened  only  on  the  hour,  24  hoiu^ 
a  day,  7  days  a  week,  for  recreational 
vessels  between  March  15  and 
December  31.  WDOT  has  stated  that, 
according  to  bridge  logs,  approximately 
100  openings  could  have  been 
eliminated  in  1995  if  the  bridge 
operated  on  the  schedule  requested. 

The  Coast  Guard  authorized  WDOT  a 
temporary  deviation  to  the  current 
regulations  diuing  the  summer  of  1996 
for  a  trial  period  to  test  the  effiactiveness 
of  this  change.  The  Coast  Guard  did  not 
receive  any  comments  and  WDOT 
reported  no  adverse  comments  or 
feedback  bom  recreational  craft  in  the 
area  during  the  trial  period. 

The  bridge  shall  continue  to  open  on 
signal  for  the  passage  of  public  vessels 
of  the  United  States,  state  or  local 
vessels  used  for  public  safety, 
commercial  vessels,  vessels  in  distress, 
and  vessels  seeking  shelter  firom  severe 
weather. 

Discussion  of  Interim  Rule 

Currently,  from  March  15  to 
December  31,  the  bridge  is  required  to 
open  on  the  hoiu*  for  recreational  vessels 
between  8  a.m.  and  6  p.m.  Between  6 
p.m.  and  10  p.m.,  the  draw  need  open 
for  recreational  vessels  only  on  the  hour 
and  half-hour.  The  bridge  opens  on 
signal  from  10  p.m.  to  8  a.m.  This  rule 
will  require  the  bridge  to  open  for 
recreational  vessels  only  on  the  hour.  24 
hoius  a  day,  between  March  15  and 
December  31.  There  is  no  change  to  the 


requirement  for  vessels  to  provide  a  12- 
hour  advance  notice  for  requests  to  open 
the  draw  between  January  1  and  March 
14. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  imnecessary. 
Commercial  vessel  traffic  will  not  be 
impacted  by  this  action.  Furthermore, 
the  failure  to  modify  the  operating 
schedule  of  the  bridge  could  potentially 
result  in  a  long-term  breakdown  that 
would  close  the  waterway  and  seriously 
impact  the  economy  of  the  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

This  rule,  while  limiting  openings  to 
every  hour  for  recreational  vessels,  will 
not  interfere  with  commercial  use  of  the 
waterway.  Therefore,  no  adverse 
economic  impact  is  anticipated  on  a 
substantial  number  of  small  entities. 

If,  however,  you  think  that  your 
business  or  organization  qualifies  as  a 
small  entity  and  this  rule  will  have  a 
significant  impact  on  yoiu*  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  rule  will 
economically  affisct  it. 

Collection  of  Information 

This  rule  contains  no  collection-of- 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501etse9.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
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[FR  Doc.  97- 

BHJJNQCOOC 


33  CFR  Pai 
Nationwide 


UMI 


Federal  Register  /  Vol.  62,  No.  Si  /  Friday,  February  14,  1997  /  Rules  and  Regulations         6877 


has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  paragraph  2.B.2 
of  Commandant  Instruction  M16475.1B, 
(as  revised  by  59  PR  38654,  July  29, 
1994),  this  rule  is  categorically  excluded 
from  further  environmental 
documentation.  This  action  is  not 
expected  to  result  in  any  signiBcant 
cumulative  impacts  on  the  human 
environment  or  create  substantial 
controversy  or  substantial  change  to 
existing  environmental  conditions.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  reasons  set  out  in  the  preamble, 
33  CFR  part  117  is  amended  as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.0S(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
SUt.  5039. 

2.  Section  §  117.1101  (a)(1)  is  revised 
to  read  as  follows: 


ACTION:  Final  rule. 


§117.1101 


Sturgeon  Bay. 

•        •        • 


(a)  From  March  15  through  December 
31— 

(1)  The  draw  need  open  on  signal  for 
recreational  vessels  only  on  the  hour,  24 
hours  a  day.  However,  if  more  than  20 
vessels  have  accumulated  at  the  bridge, 
the  draw  shall  open  as  soon  as  possible. 

Dated:  February  10, 1997. 

G.F.  Woolever, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

(PR  Doc  97-3756  Filed  2-13-97;  8:45  am] 
BIUMQ  COM  4tie-14-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

33  CFR  Part  330.  Appendix  A 

Nationwide  Pennits  and  Conditions 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
DoD. 


SUIMMARY:  The  Corps  is  removing 
Appendix  A  to  33  CFR  Part  330. 
Appendix  A  contains  a  listing  of  the 
nationwide  permits  and  conditions 
issued  on  November  21, 1991,  which 
expired  on  January  21, 1997.  On 
December  13, 1996,  the  Corps  published 
a  Notice  in  the  Federal  Register  (61  FR 
65874-65922)  of  the  issuance, 
reissuance  and  modification  of  the 
nationwide  permits  and  conditions, 
effective  February  11, 1997.  The 
removal  of  Appendix  A  is  merely  a 
"housekeeping"  measure  which 
removes  obsolete  materials  from  the 
Federal  Register  and  does  not  affect  the 
nationwide  permits  issued,  reissued  or 
modified  or  the  conditions  in  the  Notice 
issued  on  December  13, 1996. 
EFFECTIVE  DATE:  January  22, 1997. 
ADDRESSES:  HQUSACE,  CECW-OR. 
Washington,  D.C.  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sam  Collinson,  Regulatory  Branch, 
CECW-OR  at  (202)  761-0199,  or  Mr. 
Tim  Zimmerman,  CECW-OR  at  (202) 
761-0571. 

SUPPt.EMENTARY  INFORMATION:  On 
November  22, 1991,  the  Corps 
published  a  fmal  rule  in  the  Federal 
Register  amending  the  nationwide 
permit  program  regulations  in  33  CFR 
Part  330.  In  that  Bnal  rule,  we  stated 
that  upon  expiration  of  the  existing 
nationvtride  permits,  we  would  issue  the 
permits  separately  from  the  regulations 
governing  their  use  and  rescind 
Appendix  A  of  33  CFR  Part  330 
Appendix  A.  Consequently,  the 
nationwide  permits  will  no  longer 
appear  in  the  Code  of  Federal 
Regulations  (CFR),  but  vnll  be  published 
in  the  Notice  section  of  the  Federal 
Register  and  announced,  with  regional 
conditions,  in  public  notices  issued  by 
Corps  district  offices  and  included  on 
the  Internet,  the  nationwide  permits 
have  now  been  published  in  the  Federal 
Register  on  December  13, 1996,  using 
the  procedures  adopted  on  November 
22, 1991,  for  issuance,  reissuance, 
modification,  and  revocation  of 
nationwide  permits.  The  previous 
nationwide  permits  published  at  33  CFR 
Part  330,  Appendix  A,  expired  on 
January  21, 1997,  and  are  no  longer  in 
effect.  Therefore,  we  are  removing 
Appendix  A  from  the  CFR.  This  action 
does  not  affect  any  projects  that 
qualified  for  the  grandfather  provisions 
under  33  CFR  330.6(b). 

Procedural  Requirements 

A.  Review  Urtder  Executive  Order  12866 

The  Corps  had  determined  that  this 
document  does  not  contain  major  rule 


requiring  a  Regulatory  impact  analysis 
because  it  will  not  result  in  an  annual 
effect  on  the  economy  of  $100  million 
or  more  and  it  will  not  result  in  a  major 
increase  in  costs  or  services. 

B.  Review  Urtder  the  Regulatory 
Flexibility  Act 

These  rules  have  been  reviewed  under 
the  Regulatory  Flexibility  Act  (Pub.  L. 
96-354),  which  requires  that 
preparation  of  a  regulatory  flexibility 
analysis  for  any  regulation  that  will 
have  a  signiBcant  economic  impact  on 
a  substantial  number  of  small  entities 
(i.e.,  small  businesses  and  small 
Governments).  The  Corps  expects  that 
the  economic  impact  of  the  removal  of 
the  expired  nationwide  permits 
published  on  November  22, 1991,  from 
the  CFR  would  have  no  impact  on  the 
public,  and  accordingly,  certifies  that 
this  proposal  will  have  no  significant 
economic  impact  on  small  entities. 

C.  Review  Under  the  National 
Environmental  Policy  Act 

We  have  concluded,  based  on  the 
minor  nature  of  this  editorial  change 
that  this  removal  of  the  expired 
nationvtride  f>ermits  from  the  CFR  at  the 
time  of  their  expiration  date  will  not 
have  significant  impact  to  the  human 
environment,  and  preparation  of  an 
environmental  impact  statement  is  not 
required. 

D.  Unfunded  Mandates  Act 

This  rule  does  not  impose  an 
enforceable  duty  among  the  private 
sector  and,  therefore,  is  not  a  Federal 
private  sector  mandate  and  is  not 
subject  to  the  requirements  of  Section 

202  or  205  of  the  Unfunded  Mandates 
Act.  We  have  also  foimd  under  Section 

203  of  the  Unfunded  Mandates  Act,  that 
small  Governments  will  not  be 
significantly  and  imiquely  affected  by 
this  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Pursuant  to  Section  801(a)(1)(A)  of  the 
Administrative  Procedure  Act  as 
amended  by  the  Small  Business 
Regulatory  Enforcenwnt  Fairness  Act  of 
1996,  the  Army  has  submitted  a  report 
containing  this  rule  to  the  U.S.  Senate. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office,  prior  to  the  effective 
date  of  this  rule  in  the  Federal  Register. 
This  rule  is  not  a  major  rule  vtrithin  the 
meaning  of  Section  804(2)  of  the 
Administrative  Procedure  Act,  as 
amended. 
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List  of  Subjects  in  33  CFR  Part  330 

Administrative  practice  and 
procedure,  Intergovernmental  relations, 
Navigation  (water).  Water  pollution 
control,  and  Waterways. 

For  the  reasons  set  out  in  the 
preamble,  we  are  hereby  amending  33 
CFR  Part  330,  as  follows: 

PART  330— NATIONWIDE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  Part  330 
continues  to  read  as  follows: 

Aadiority:  33  U.S.C  401  et  seq.;  33  U.S.C 
1344:  and  33  U.S.C.  1413. 

Appendix  A  to  Part  330 — [Removed] 

2.  Part  330  is  amended  by  removing 
Appendix  A. 

Dated:  February  4, 1997. 
Ru—11  L.  Fuhrman. 

Major  General,  USA.  Director  of  Civil  Works. 
IFR  Doc.  97-3710  Filed  2-13-97;  8:45  am) 

MUJNQCOOK  37ie-M-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  301-7. 301-8,  and 
301-11 

[FTR  Amendment  54] 

RIN3090-AF9e 

Fedaral  Travel  Regulation; 
Computation  of  Per  Diem  Allowance 
for  a  Partial  Day  of  Travel;  Use  of 
Locality-Based  Per  Diem  Rate  for 
Househunting  Trips;  Correction 

AQENCY:  Office  of  Govemmentwide 
Policy.  GSA. 
action:  Correction. 

SUMMARY:  This  document  contains 
corrections  to  rule  dociunent  96-32712 
published  in  the  issue  of  Friday, 
December  27. 1996  (61  FR  68158). 
EFFECTIVE  DATE:  December  27, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Green,  (202)  501-0299. 
SUPPLEMENTARY  INFORMATION:  Beginning 
on  page  68159,  make  the  following 
corrections: 

PART  301-7— PER  DIEM 
ALLOWANCES 

1.  On  page  68159,  in  the  second 
column,  instruction  4  is  corrected  to 
read  as  follows: 

"4.  Section  301-7.2  is  amended  by 
revising  paragraph  (a)(2),  by  removing 
paragraph  (a)(3),  and  by  redesignating 
paragraph  (a)(4)  as  (a)(3)  to  r*d  as 
follows:" 


2.  On  page  68159,  in  the  second 
column,  in  §  301-7.2(a)(2),  remove 
"times  and/or"  from  the  heading. 

3.  On  page  68159,  in  the  third 
column,  in  §  301-7.2,  remove  paragraph 
(a)(3). 

PART  301-8— REIMBURSEMENT  OF 
ACTUAL  SUBSISTENCE  EXPENSES 

4.  On  page  68160,  in  the  third 
column,  in  instruction  11,  the  authority 
citation  for  part  301-8  should  read  "5 
U.S.C.  5707". 

PART  301-11— CLAIMS  FOR 
REIMBURSEMENT 

5.  On  page  68161,  in  the  first  colunm. 
in  instruction  13,  the  authority  citation 
for  part  301-11,  should  read  "5  U.S.C. 
5707". 

Sharon  S.  Green. 

Director,  Travel  and  Transportation 

Management  Policy  Division. 

IFR  Doc.  97-3635  Filed  2-13-97;  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Partes 
[Docket  No.  FEMA-72011 

Changes  in  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Interim  rule, 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  eifecX  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insiu^nce  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  Uie  community  that  the 
Executive  Associate  Director  reconsider 
the  changes.  The  modified  elevations 
may  t>e  dhanged  during  the  90-day 
period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 


the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968. 42  U.S.C. 
4001  et  seq.,  and  writh  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  InstuBuce  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimiun  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  EnTironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
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Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insiuance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  poUcies  that 
have  federalism  implications  under 


Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Gvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  (rfSub)ects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART6S-{AMENDEP] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.0. 12127, 44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

§66.4    [Amandad] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  name  of  news- 
paper wtiere  notice  was 

Chief  executive  officer 

Effective  date  of  modi- 

Community 

piMlshed 

of  community 

fication 

number 

FlOfida:  PineHas  „ 

Unincorporated  Areas 

November  15,  1996,  No- 
vennber22, 1996.  St 

Mr.  Fred  E.  Marquis. 
Pinetas  County  Ad- 

November 6. 1996 

125139  D 

PeterstXMg  runes. 

ministrator,  315  Court 
Street  Clearwater, 
Ftorida  34616. 
The  Honorable  Stephen 

Florida;  Pinellas  „. 

Town  of  Belleair 

November  25,  1996,  De- 

f*>vember 18, 1996  .._ 

12S088  B 

cember  2.  1996.  St  PS- 

G.  Watts,  Mayor  of 

terstMjrg  rimes. 

the  Town  of  Belleair, 
901  Ponce  De  Leon 
Boulevard,  Belleair, 
Ftorida  34616-1096. 

Illinois:  Cook  and  Lake 

Village  of  Buffato 

October24.  1996.  October 

Mr.  Sklney  Mathias.  Vil- 

October 16,  1996 

170068  D 

Grove. 

31,  1996,  Oai^He/aM. 

lage  President.  50 

Raupp  Boulevard, 
Municipal  Bulking. 
Buffato  Grove,  Illinois 
60089. 

- 

IHinois:  Tazewell 

Village  of  Morton 

December  11.  1996.  De- 

Dr.  Robert  D. 

December  4, 1996 

170652  D 

~  cember  18. 1996.  Taze- 

Hertenstein, Presi- 

well News. 

dent  of  the  Village  of 
Morton,  P.O.  Box  28, 
120  North  Main 
Street  Morton.  Illinois 
61550. 

- 

Indiana:  Allen 

Unincorporated  Areas 

November  26.  1996,  De- 

Mr. Ed  Rousseau.  Alien 

November  21.  1996  .... 

180302  D 

cember  3,  1996,  The 

County  Convnis- 

Journal  Gazette. 

sioner.  1  East  Main 
Street  Fort  Wayne. 
Indiana  46802. 

Maiyland:  Frederick  .... 

Unincorporated  Areas 

September  30,  1996.  Oc- 
tober 7.  1996,  Frederick 
Post 

Mr.  MarK  Hoke,  Presi- 
dent of  the  Frederick 
County  Board  of 
Comn>issiorwrs.  12 

January  5.  1997 

240027  A 

East  Church  Street 
Frederick,  Maryland 
21701. 

Minnesota:  Anoka 

City  of  CenterviHe 

October  8,  1996,  October 
Id,  1996,  Quad  Con> 
munity  Press. 

The  Honorable  Thomas 
Wilharber,  Mayor  of 
the  City  of 
Centerville,  1R80 
Main  Street, 
Centerville,  Mirv 
nesota  55038. 

January  13. 1997 

270008 

Mississippi:  DeSoto 

City  of  Olive  Branch  .... 

October  16.  1996.  October 

The  Honorable  D.  M. 

October  8.  1996 

280286  D 

County. 

23.  1996.  DeSoto  Court- 
ty  Tribune. 

Nichols.  Mayor  of  the 
City  of  Olive  Branch, 
9189  East  Pigeon 
Roost  Avenue,  Olive 
Branch,  Mississippi 
38654. 

Federal  Reeister  /  Vol    n?.    Nn    'k^   I  i7riHc 
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Dates  and  name  of  news- 

Chief executive  officer 

Effective  date  of  mod»- 

Community 

State  and  county 

Locatxm 

paper  where  notice  was 
published 

of  community 

ncanort 

number 

North  Carolina: 

City  of  Rocky  Mount  ... 

December  16. 1996.  De- 

Mr.  Stephen  W.  Raper, 

December  9, 1996 

370092  C 

Edgecombe  and 

cemtier  23, 1996,  Rocky 

Rocky  Mount  City 

NMh. 

Mount  Evermg  and 
Sunday  Telegram. 

Manager,  P.O.  Box 
1180,  Rocky  Mount. 

North  Carolina 
27802-1180. 

North  C»oHna:  Wake 

Unincorporated  Areas 

December  11, 1996,  De- 

Mr. Richard  Y.  Stevens, 

December  4, 1996 

370368  E 

County. 

cember  18, 1996,  The 
News  and  Observer. 

Wake  County  Man- 
ager, 336  Fayetteville 

Street,  P.O.  Box  550, 
Raleigh,  North  Caro- 
lina 27602. 

North  Carolina:  Wilkes 

North  Wikesboro 

November  25, 1996,  De- 
cember 2, 1996,  JoumaJ 
PathoL 

Mr.  James  H.  Bentley, 
Town  Manager,  P.O. 
Box  218,  North 

November  20. 1996  .... 

370257  B 

^ 

Wikesboro,  North 
Carolina  28659. 

Ohk)-  Franklin 

City  of  Dublin  

November  14. 1996.  Uo- 
vember21. 1996,  Co- 

Mr.  Tim  Hansley,  City  of 
Dublin  Manager, 

November  7, 1996 

390673  G 

lumbus  Dispatch. 

6665  Kaufman  Road, 
Dublin,  Ohk)  43017. 

- 

South  Carolina:  Green- 

Unincorporated  Areas 

December  9, 1996,  De- 

Mr. Gerald  Seals, 

December  2, 1996 

450089B 

vile  County. 

cember  16,  1996,  The 
GreemOeNews. 

Greenville  County  Ad- 
ministrator, 301  Uni- 
versity Ridge,  Suite 
100,  Greenville, 
South  Carolina  29601. 

• 

South  Carolina:  Lan- 

City of  Lancaster ._ 

September  27, 1996,  Oc- 

The Honorable  Robert 

September  5, 1996 

450121  B 

caster. 

tober  4, 1996,  The  Lan- 
caster News. 

Mobiey,  Mayor  of  the 
City  of  Lancaster, 
P.O.  60x1149,  Lan- 
caster, South  Caro- 
lina 29721. 

Tennessee:  Shelby 

City  of  Germantown  .... 

November  21. 1996.  No- 
vember 28.  1996,  The 
Commercial  AppeaL 

The  Honorable  Sharon 
Gokteworthy,  Mayor 
of  the  City  of  Ger- 
mantown, 1930  South 
Germantown  Road, 
P.O.  Box  38809,  Ger- 
mantown, Tenr>essee 
38183-0809. 

February  26, 1997  

470353  E 

Virginia:  Loudoun 

Town  of  Leesburg 

November  13, 1996,  No- 
vember 20,  1996, 
Loudoun  TuTtes-KHrTor. 

The  Honorable  James 
E.  Clem,  Mayor  of  the 
Town  of  Leesburg, 
P.O.  Box  88,  Lees- 
burg, Virginia  20178. 

February  18, 1997  

510091 

Virginia:  Stafford  

Unincorporated  Areas 

July  23,  1996,  July  30. 
1996,  Free  Lance-Star. 

Mr.  C.  M.  WiHiams,  Jr., 
Stafford  County  Ad- 
ministrator, 1300 
Courthouse  Road, 
P.O.  Box  339,  Staf- 
ford, Virginia  22555- 
0339. 

October  28,  1996 

510154  D 

(Catalog  of  FederHl  Doiu 

estic  Assistance  No.       t 

MCFRPart65 

EFFECT 

IVE  DATES:  The  effecti^ 

/e  dates  for 

83.100,  "Flood  Insurance") 
Dated:  January  31. 1997. 
Richard  W.  Krimm. 
Executive  Associate  Director,  Mitigation 
Directorate. 

IFR  Doc.  97-3782  Filed  2-13-97;  8:45  am) 
wujNO  C006  cns-oi-p 


Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 

ACTION:  Final  rule. 

SUMMARY:  Modified  base  (1%  annual 
chance)  flood  elevations  are  Rnalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 


these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  efiect  for  each  listed 
community  prior  to  this  date. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
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Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPl^MENTARY  INFORMATKJN:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Executive  Associate  Director  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 
Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
efiiective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  ahready  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 


These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 


Insurance  Program.  No  regulatory 
flexibihty  analysis  has  been  prepared. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Gvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements.  Accordingly,  44  CFR  part 
65  is  amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp.,  p.  376. 

165.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


Aiabama:  Lauderdale 
(FEMA  Docket  No. 
7186). 


Connecticut:  Fairfield 
(FEMA)  Docket  No. 
7191). 


ConnectKut  FairfieU 
(FEMA  Docket  No. 
7191). 

Illinois:  Cook  (FEMA 
Docket  No  7191). 


Illinois:  Kane  (FEMA 
Docket  No  7186). 


Location 


City  of  Fkx- 
ence. 


City  of 
Bridgeport. 


Town  of 
Stratford. 


City  of  Coun- 
try Club 
Hills. 


Village  of 
Hampsliire. 


Dates  and  name  of  news- 
paper where  notice  was 
published 


May  24.  1996  May  31. 
1996.  7«mes  DaHy. 


June  14.  1996,  June  21. 
1996.  Connecticut  Post 


June  14. 1996,  June  21, 
1996,  Connecticut  Post 


June  13.  1996.  June  20. 
1996.  77)6  Star. 


June  5, 1996,  June  12, 
1996.  Hampshire  Reg- 


Chief  executive  officer  of  com- 
munity 


The  Honorable  Eddie  Frost, 
Mayor  of  the  City  of  Fkx- 
ence,  110  West  College 
Street.  Fkvence,  Alabama 
35630. 

The  Horxyable  Joseph  P. 
Ganim,  Mayor  of  the  City  of 
Bridgeport  45  Lyon  Terrace, 
BrMgeixxt  Connecticut 

06604. 

Mr.  Mark  S.  Bamhart,  Stratford 
Town  Manager,  2725  Main 
Street,  Stratford.  Connecticut 
06497. 

The  Honorable  Dwight  W. 
Wek:h,  Mayor  of  the  City  of 
Country  Club  HIRs.  4200 
West  183rd  Street,  Country 
Club  HiUs.  Illinois  60478. 

Mr.  William  Schmidl,  Presiderrt 
of  the  Village  of  Hampshire. 
234  South  State  Street,  P.O. 
Box  457  Hampshire,  Illinois 
60140. 


Effective  date  of  modi- 
fication 


August  29,  1996 


September  19.  1996 


September  19,  1996 


Community 
numtwr 


June  6.  1996 


Junes,  1996 


010140  C 


090002C 


090016 


170078  C 


170327 C 
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Stale  and  county 

Location 

Dates  and  name  of  news- 
paper where  notne  was 
published 

Chief  executive  officer  of  conv 
nrKJnity 

Effective  date  of  modt- 
ficatkxi 

Community 
number 

Illinois:  Tazewell 
(FEMA  Docket  No. 
7186). 

Illinois:  Will  and 
DuPage  Counties 
(FEMA  Docket  No. 
7191). 

Indnna  Allen  (FEMA 
Docket  No.  7191). 

Indiana:  Porter  (FEMA 
Docket  No.  7186). 

Maryland:  Queen 
Annes  (FEMA  Dock- 
et No.  7148). 

Massachusetts: 
Barnstable  (FEMA 
Docket  No.  7186). 

Massachusetts: 
Barnstable  (FEMA 
Docket  No.  7186). 

Massachusetts:  Plym- 
outh (FEMA  Docket 
No.  7173). 

Michigan:  Wayne  - 
(FEMA  Docket  No. 
7186). 

Minnesota:  Washington 
(FEMA  Docket  No. 
7191). 

North  Carolina:  Or- 
ange, Durham,  and 
Chatham  (FEMA 
Docket  No.  7191). 

North  Carolina:  Rowan 
(FEMA  Docket  No. 
7183). 

Ohio:  Montgomery 
(FEMA  Docket  No. 
7186). 

Pennsylvania:  Centre 
(FEMA  Docket  No. 
7158). 

VNIageof 
Morton. 

City  of 
Napennlle. 

Unincor- 
porated 
Areas. 

Town  of  Por- 
ter. 

Unincor- 
porated 
Areas. 

Town  of 
Barnstable. 

Town  of 
Barnstable. 

Town  of 
Plymouth. 

Towr»hipof 
Canton. 

Unincor- 
porated 
Areas. 

Town  of 
Chapel  Hin. 

City  of  Salis- 
bury. 

Unincor- 
porated 
Areas. 

Township  of 
Spring. 

Junes.  1996,  June  12, 
1996,  TazeweH  News. 

December  13, 1995,  De- 
cember 20.  1995,  The 
Naperville  Sua 

June  10,  1996,  June  17, 
1996,  The  Journal  Ga- 
zette. 

May  28,-1996,  June  4. 
1996,  Chesterton  Trib- 
une. 

June  28.  1995,  July  5, 

1995.  The  Star-Demo- 
crat and  Bay  Times. 

May13.  1996,  May20, 
19%,  Cape  Cod  Times. 

May  28,  1996.  June  4, 

1996.  Cape  Cod  Times. 

December  14, 1995.  De- 
cember 21.  1995,  The 
Old  Colony  Memorial. 

May  30, 1996,  June  6. 
1996,  Canton  Observer. 

July  17,  1996,  July  24, 
1996.  0^(dale-L^e 
Elmo  Review. 

July2,  1996,  July  9,  1996, 
The  Chapel  HUI  Herald 

April  11,  1996,  AprH  18. 
1996.  Sa«sbury  Post 

May  29. 1996.  June  5. 
1996,  Dayton  Daily 
News. 

September  15,  1995,  Sep- 
tember 22.  1995,  Centre 
DaHy  rimes. 

Dr.     Robert    D.     Hertenstein, 
Presklent  of  the  Village  of 
Morton,   P.O.   Box  28,   120 
North  Main  Street  Morton,  Il- 
linois 61550. 

The    Honorable    A.    George 
Pradel,  Mayor  of  the  City  of 
Napennlle,  400  South  Eagle 
Street     Napenrille,     Illinois 
60540. 

Mr.  Jack  McComb,  Allen  Coun- 
ty   Commisskxier,    1     East 
Main  Street,  Fort  Wayne,  In- 
diana 46802. 

Ms.   Charlene  Hauber,   Porter 
Town    Clerk/Treasurer,    303 
Franklin  Street,  Porter,  Indi- 
ana 46304. 

Mr.  Mark  Betton,  PreskJent  of 
the    Queen    Annes    County 
Commisswners,    107    North 
Liberty    Street     Centieville, 
Maryland  21617. 

Mr.  Warren  J.  Rutherford,  Town 
of  Barnstable  Manager,  Town 
HaH,     367      Main      Street, 
Hyannis,          Massachusetts 
02601. 

Mr.  Warren  J.  Rutherford,  Town 
of  Barnstable  Manager,  Town 
Hall.     367      Main     Street 
Hyannis,         Massachusetts 
02601. 

Ms.  Eleanor  Beth,  Acting  Man- 
ager of  the  Town  of  Plynv 
outti,     11     Lincoln     Street 
Ptymoulh,       Massachusetts 
02360. 

Mr.    Thomas    Yack,    Canton 
Township   Supennsor,    1150 
South  Canton  Center  Road, 
Canton,  Mk^higan  48188. 

Mr.  Dave  Engstrom,  Chaimian 
of   the   Washington   County 
Board     of     Commissioners, 
14900    61st    Street    North, 
Stillwater,  Minnesota  55082. 

The  Honorable  Rosemary  Wal- 
dorf, Mayor  of  the  Town  of 
Chapel  HUI.  306  North  Co- 
kjmbia   Street   Chapel   Hai, 
North  Carolina  27516-2124. 

The  Honorable  Margaret  Kluttz, 
Mayor  of  the  City  of  Salis- 
bury, P.O.  Box  479,  Salis- 
bury, North  Carolina  28145- 
0479. 

Ms.   Vk*i  Pegg,   Montgomery 
County   Commissioner,    451 
West  Third  Street  Dayton. 
Ohio  45422-1260. 

The  Honorable  John  H.  Auman, 
Chairman  of  the  Township  of 
Spring  Board  of  Supenhsors, 
1309      Blanchard      Street 
Bellefonte,         Pennsylvania 
16823-8625. 

Mav28,  1996 

170652  D 

December  5. 1995 

June  4, 1996 

170213  C 

62 

ISS 

180302  D 

May  21,  1996 

180208  B 

June  22, 1995 

240054  C 

Mav  1   1996 

31 

250001  D 

May  17,  1996 

• 

250001  D 

FE 

i   A 

December  7, 1995 

May  21,  1996 

250278  C 
260219  B 

October  22, 1996 

1997 
UMI 

270499  B 

June  25. 1996 

370180  E 

370215  B 

390775  C           I 
420269  C 

July  17. 1996 

May  24. 1996 

AuQust  24.  1995  

# 

ADDRESSES: 

elevations  1 
available  fc 
the  Chief  £ 
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State  and  county 


Puerto  Rico:  (FEMA 
Docket  No.  7191). 


Virginia:  Roanoke 
(FEMA  Docket  No. 
7169). 

Wisconsin:  Juneau 
(FEMA  Docket  No. 
7173). 


Locatk)n 


Conwnon- 
weaith. 


Unincor- 
porated 
Areas. 

Village  of 
Wonewoc. 


Dates  and  name  of  news- 
paper where  notice  was 
published 


August  7, 1996,  August 
14. 1996,  £/WoevoD;a 


Novemt)er  16, 1995,  No- 
vember 23,  1995,  Roa- 
noke Times  i  World 
News. 

Junes,  1995,  June  15, 
1995.  The  Wonewoc 
Reporter. 


Chief  executive  officer  of  com- 
munity 


Ms.  Norma  N.  Burjos-Andujar. 
Chairperson  of  the  Puerto 
Rico  Planning  Board,  Minillas 
Statk)n,  P.O.  Box  41119. 
Santurce,  Puerto  Rico 
00940-9985. 

Mr.  Elmer  Hodge,  Roanoke 
Courrty  Administrator,  P.O. 
Box  29800,  Roanoke,  Vir- 
ginia 24018. 

Mr.  John  P.  Cler,  VMIage  of 
Wonewoc  President,  P.O. 
Box  37.  Wonewoc,  Wiscon- 
sin 53968-0037. 


Effective  date  of  modi- 
fication 


July  18,  1996 


November  3, 1995 


May  25,  1995 


Community 
number 


720000E 


510190  D 


550208C 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  January  31, 1997. 
Richard  W.  Krimm. 

Executive  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  97-3781  Filed  2-13-97;  8:45  amj 
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44CFR  Parte? 

Final  Flood  Elevation  Detenminations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 

ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks.  Jr..  Chief. 
Hazard  Identification  Branch.  Mitigation 
Directorate.  500  C  Street  SW. . 
Washington.  DC  20472.  (202)  646-2796. 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency]  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
commimity  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Prote«tion  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10.  Environmental  Consideration.  No 
environmental  imp>act  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director. 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 


final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Pro-am.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Qassification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(fl  of  Executive  Order  12866  of 
September  30. 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.G.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [AmendadI 

2.  The  tables  published  under  the 
authority  of  §  67. 1 1  are  amended  as 
follows: 
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tDepth  in 

feet  above 

Source  of  flooding  and  location 

ground. 
'Elevation 

in  feet 

(NGVD) 

ILLINOtS 

Huntley   (village),   Kane  and 

McHenry    Counties    (FEMA 

Docket  Na  7190) 

South  Branch  Kishwaukee  River. 

At  downstream  cofporate  limits 

•867 

Downstream  side  of  foottxidge 

*873 

Kish¥¥aukee  Creek: 

At  South  Union  Road 

*856 

At  State  Route  47 

*859 

Maps  availat)ie  for  inspection 

at   tt>e    Huntley   Village    Hall, 

11704  Coral  Street  Huntley,  II- 

IVKXS. 

McHenry    County    (unincor- 

porated areas)  (FEMA  Docic- 

et  No.  7190) 

Kishwaukee  Creek: 

At     confluence     with     South 

Branch  Kishwau»<ee  River .... 

•846 

AproxImately  3.265  feet  (0.62 

mile)  upstream  of  Huntley/ 

Ackman  Road 

•891 

South  BrarKh  Kishwaukee  River 

At  Seeman  Road 

•845 

At  State  Route  47 

•874 

Maps  available  for  inspection 

at  the  McHenry  County  Gov- 

ernment  Center,   2200    North 

Seminary  Road,  Woodstodc,  II- 

iirwis. 

Seneca  (village).  LaSaMe  and 
Grundy  Counties  (FEMA 
Docket  No.  7172) 

Rat  Run  Creek: 
At  downstream  corporate  limits 
At  upstream  corporate  limits  .... 
Crotty  Creek: 
Aproximatety     100    feet    up- 
stream of  Illinois  anti  Michi- 
gan Canal 

At  downstream  side  of  U.S. 
Route  6 


Maps  available  for  inspectkNi 

at  the  Seneca  Village  Hall,  116 
West  Williams  Street,  Seneca, 
IliirKMS. 

Sun  River  Terrace  (village), 
Kankakee  County  (FEMA 
Docket  No.  7187) 

Kankakee  River 
At  downstream  corporate  limits 
At  upstream  corporate  limits  .... 

Maps  available  for  inspection 

at  ttie  Sun  River  Terrace  Vil- 
lage Hall.  7267  East  Chicago 
Street.  SL  Arme.  Illinois. 


•492 
•501 


•507 
•524 


•611 
•611 


Source  of  flooding  and  tocation 


KENTUCKY 


Falmouth  (city),  Pendleton 
County  (FEMA  Docket  No. 
7190) 

Licking  River 

At  confluence  of  South  Fork 
Licking  River/downstream 
corporate  limits 

Aproximately  100  feet  up- 
stream of  upstream  cor- 
porate limits 

South  Fork  Lk^irtg  River 

At  confluence  with  Licking 
River 

At  ttie  upstream  corporate  lim- 
its approximately  0.5  mile 
from  U.S.  Route  27 

Maps  available  for  inspection 

at  the  Falmouth  City  Hall,  212 
Main  Street.  Falmouth,  Ken- 
tucky. 


Irvine  (city),  Estill  County 
(FEMA  Docket  No.  7190) 

Kenturdcy  River 

Aproximatety  0.46  mile  down- 
stream of  State  Route  52 

Aproximately  1.59  miles  up- 
stream of  State  Route  52 

Ctiambertain  Branch: 

At  confluerx»  with  Kentucky 
River 

Aproximately  0.29  mie  up- 
stream of  Broadway  

Maps  available  for  inspection 

at  the   Irvine   City   Hall,    142 
Broadway,  Irvine,  Kentucky. 


»Depthin 

feet  above 

ground. 

•Elevation 

in  feet 

(NGVD) 


Liberty  (city),  Casey  County 
(FEMA  Docket  No.  7190) 

Green  River 

Approximately  425  feet  dowrv 
stream  of  confluence  of 
Highway  49  Tritxitary 

Approximately  0.77  mile  up- 
stream of  the  confluence  of 

Convenient  Tributary 

Corrvenient  Tributary: 

At  the  confluence  to  Green 
River 

Approximately  140  feet  up- 
stream of  Woodrum  RkJge 

Road 

Highway  49  Tributary: 

Approximately  450  feet  down- 
stream of  Middteburg  Road 

Approximately   1.780  feet  up- 
stream of  MiddletHirg  Road 
Campbells  Lane  Tributary: 

Approximately  300  feet  dowrv 
stream  of  MkldletMjrg  Road 

Approximately  470  feet  up- 
stream of  Mkldleburg  Road 


•555 
•555 
•555 
•558 


•628 
•629 

•629 
•   ^652 


•794 

•808 

•806 

•846 

•794 
•821 

•794 
•804 


Source  of  flooding  and  kx:atkxi 


Maps  available  for  Inspection 

at  the  Liberty  City  Hall,  Court- 
house Square.  Liberty,  Ken- 
tucky. 


Owensboro  (city),  Daviess 
County  (FEMA  Docket  No. 
7105) 

Ohio  River: 
Approximately    1.4   miles   up- 
stream   of    confluence    of 

Cowhide  Skxjgh 

Approximately  3  miles  dowrv 
stream  of  confluence  of  Yel- 

tow  Creek 

Persimmon  Ditch: 
Upstream  side  of  Ewing  Road 
Downstream    skle    of    U.S. 

Route  60 

Persimmon  Ditch  Tributary: 
At  confluence  with  Persiminon 

Ditch  

Approximately   0.37   mile   up- 
stream  of  confluence   with 

Persimmon  Ditch 

Big  Ditch: 
Approximately  0.3  mile  south 
of    intersectkxi    of    South 
Town  Boulevard  and  Carter 

Road 

At  tt)e  intersectran  of  Yates 
Drive  arKl  Buifirx^  Avenue  .. 
Scherm  Ditch: 
Approximately  200  feet  dowrv 
stream  of  CNppewa  Drive  ... 
Just  upstream  of  Mayfair  Drive 
Devins  Ditch: 
Approximately    150    feet    up- 
streaun  of  Conway  Avenue  ... 
Approximately  0.1  mile  dowrv 
stream  at  Audutxxi  Parkway 
Tamarack  Ditch: 
Approximately       1,500      feet 
downstream  of  Bertke  Street 

At  Windsor  Avenue 

Goetz  Ditch: 

Upstream  skle  of  South  Town 
Boulevard 

Approximately   0.25   mile   up- 
stream of  Lewis  Lane 

Harsh  Ditch: 
Approximately    750    feet    up- 
stream of  Veach  Road 

At  downstream  skle  of  27th 

Street 

West  Tributary  to  Harsh  Ditch: 
Upstream  skle  of  At^arvloned 

Railroad 

Downstream     skle     of    Wikl 

Wood  Drive  

Horse  For*f: 
Approxiniatety  0.4  mile  down- 
stream of  Veach  Road 

Approximately    0.5    mile    up- 
stream of  Okl  Hartford  Road 
Panther  Creek: 


«Depthin 

feet  above 

ground. 

•Elevatton 

in  feet 

(NGVD) 


1               Approxin 

■                 the    ir 

H                   Town 

■                  Bridge 

■               At  the  i 

■                 landR 

H           Maps  aval 

■              at  the  C 

■              nee^s  C 

■              East  4t^ 

■              Kentucky 

•387 

1 

•390 

H            Bethel  (to 

■               (FEMA 

•399 

H          AndroscoQi 

H              Approxim 

•403 

H                stream 

■                 OtterB 

H             At    corp( 

•403 

H                mately 

H                jconflue 

H                 River  . 

•403 

■          Sunday  Riv 

H                 Andros 

H              Approxim 

H                 stream 

■           AkJer  Riven 

•392 

H                  Andros 

•392 

■               Approxim 

■                 stream 

■                 of  Gran 

•397 

■           MHI  Brook 

•399 

H                At 

H                 Andros< 

H              Approxinn 

•391 

H                 stream 

■           Kendall  Bro 

•396 

H             At  conflue 

H              Approximi 

H         V.      stream 

•395 

■                 AkJerR 

•397 

1           Twitchell  Bn 

^1               At 

H                 Andros( 

•395 

■  Approximi 
B                stream 

•397 

H          Sandina  Brc 

H             At  conflue 

H             ApproxiriK 

■                stream 

•395 

H                road  ... 

•398 

■  Maps  avail. 

■  at  the  B< 

•396 
•397 

H             Main  Stre< 

I 

H         Baraga      ( 

■            County  ( 

■            7190) 

•392 

H          V'oss  Drain: 

H             Aporoxima 

•404 

H                stream  I 

H             Atupstrea 

■          North  Drain: 

UMI 
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Source  of  flooding  and  location 


Approximately  0.6  rviie  east  of 
tfie  intersection  of  South 
Town  Boulevard  and  Todd 

Bridge  Road  

At  the  intersection  of  Suther- 
land Road  and  Veach  Road 
Maps  available  for  Inspection 
at  ttie  Owensboro  City  Engi- 
neer's Office,  City  Hail,  101 
East  4th  Street,  Owensboro, 
Kentucky. 


#Oepthin 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


MAINE 


Bethel  (town),  Oxford  County 
(FEMA  Doclcet  No.  7164) 

Androscoggin  River 
Approximately  1 .6  miles  down- 
stream  of  confluence   with 

Otter  Brook 

At  corporate  limits  approxi- 
mately 700  feet  upstream  of 
jconfluence     with     Pleasant 

River 

Sunday  River 
At  confluence  with 

Androscoggin  River 

Approximately  1.7  miles  up- 
stream of  U.S.  Route  2 

Alder  River 
At  confluence  with 

Androscoggin  River 

Approximately  1 .4  miles  down- 
stream of  upstream  crossing 

of  Grand  Trunk  Railroad 

MHI  Brook: 
At  confluence  with 

Androscoggin  River 

Approximately  1,900  feet  up- 
stream of  State  Route  5 

Kendall  Brook: 
At  confluence  with  AkJer  River 
Approximately   2.5   miles   up- 
*      stream   of  confluence  with 

Akter  River  

TwitcheH  Brook: 
At  confluence  with 

Androscoggin  River 

Approximately  0.4  mile  up- 
stream of  U.S.  Route  2 

Sanding  Brook: 
At  confluence  with  AkJer  River 
Approximately  160  feet  down- 
stream of  Grand  Trunk  Rail- 
road   


Maps  available  for  inspection 

at  the  Bethel  Town  Hall,  19 
Main  Street,  Bethel,  Maine. 


MICHIGAN 


Baraga  (village),  Baraga 
County  (FEMA  Docket  No. 
7190) 

I'oss  Drain: 

Approximately  70  feet  down- 
stream U.S.  41  

At  upstream  corporate  limit  

North  Drain: 


•392 
•392 


•627 

•660 

•644 
•649 

•648 

•651 

•650 
•652 
•648 

•651 

•647 
•651 
•648 

•650 


Source  of  flooding  and  k)catk)n 


Approximately  525  feet  down- 
stream U.S.  41  

At  upstream  corporate  limits  .... 
Diverskxi  Drain: 

Approximately  250  feet  down- 
stream of  U.S.  41  

Approximately  1,000  feet  up- 
stream of  McGiUan  Street  .... 
Center  Drain: 

Approximately  150  feet  down- 
stream U.S.  41  

At  upstream  corporate  limits  .... 
Tributary  to  Voss  Drain: 

At  confluence  with  Voss  Drain 

Approximately  1,800  feet  up- 
stream  of   confluence   with 

Voss  Drain 

Keweenaw  Bay: 

Entire  shoreline  within  the 
community 

Maps  available  for  inspectkNi 

at  the  Baraga  Village  Hall,  440 
North  Superior  Avenue, 
Baraga,  Mnhigan. 


Fork      (township). 
County  (FEMA  Docket  No. 
7179) 

Chippewa  River 
Approximately  2.1  miles  dowrv 
stream  from  19  Mile  Road  ... 
Approximately    100    feet    up- 
stream of  10th  Avenue 

Maps  available  for  Inspection 
at  the  Fork  Township  Hall,  147 
Northern  Avenue,  Barryton, 
MKhigan. 


MINNESOTA 


North  Branch  (city),  Chisago 
County  (FEMA  Docket  No. 
7164) 

North  Branch  Sunrise  River 
Approximately  1,575  feet  up- 
stream of  State  Route  95 

Approximately    0.9    mile    up- 
stream of  8th  Avenue 

Maps  available  for  lnspectk>n 
at  ttie  North  Branch  Planning 
OffKe,  1356  Main  Street,  North 
Branch,  Minnesota. 


MISSISSIPPI 


•604 
•715 


OeSoto  County  (unincor* 
porated  Areas)  (FEMA 
Docket  No.  7159) 

Horn  Lake  Creek: 
At  upstream  side  of  State  Line 

Road „ 

Approximately   2.2   mfles   up- 
stream of  Berk  Road  ..'. 

Cow  Pen  Creek: 
At  confluence  with  Horn  Lake 
Creek „ 


*Oepth  in 

feet  above 

ground. 

•Elevatk>n 

in  feet 

(NGVD) 


•604 
•816 


•604 
•763 

•604 
•787 

•664 
•745 
•604 


•941 
•956 


•870 


•877 


Source  of  flooding  and  kxatkm 


At  downstream  skje  of  Illinois 

Central  Railroad 

Rocky  Creek: 
Approximately    500    feet    i^)- 

stream  of  Swinnea  RmkI  

Approximately    0.4    mie    up- 
stream of  Plum  Point  Road  .. 
Pigeon  Roost  Creek: 
Approximately       1 ,580      feet 
downstream  of  Ingrams  Mill 

Road. 

Approximately    3.9    miles    up- 
stream of  Ingrams  Mill  Road 
Lateral  D: 
Approximately    0.5    mile    up- 
stream of  Church  Road 

At      downstream      side      of 

Swinnea  Road 

Red  Banks  Creek: 
At    confluence    with    Pigeon 

Roost  Creek  

Approximately    0.8    mile    up- 
stream of  Red  Banks  Road 
Soulhaven  Creek: 
At  confluence  with  Horn  Lake 

Creek 

Approximately  1,500  feet  up- 
stream of  confluence  with 
Horn  Lake  Creek 


tDepthin 

feet  atx>ve 

grourxl. 

"tlevation 

in  feet 

(NGVD) 


available  for 

at  the  DeSoto  County  Planning 
Department,  DeSoto  County 
Courthouse,  2535  Highway  51 
South,  Hernando,  Mississippi. 


•308 

•314 
•366 

•277 
•295 

•307 
•328 

•281 
•299 

•255 

•255 


Horn  Lake  (city),  DeSoto 
County  (FEMA  Docket  No. 
7159) 

Horn  Lake  Creek: 

Approximately  1.3  mHe  down- 
stream of  Illinois  Central 
Railroad 

Approximately  0.9  mie  up- 
stream of  U.S.  Route  51  

Rocky  Creek: 

At  confluence  with  Horn  Lake 
Creek 

Approximately  0.7  mile  dowrv 
stream  of  Interstate  Route 

55  

Cow  Pen  Creek: 

Approximately  0.6  mile  dowrv 
stream  of  Goodman  Road  ... 

At  downstream  skle  of  Ctiurch 
Road _ 

Maps  available  for  inspection 

at  the  City  of  Horn  Lake  Plan- 
ning Department,  City  Hail, 
2285  Goodman  Road,  Horn 
Lake,  Mississippi. 


•236  

Southaven      (city).      DeSoto 
•364        County  (FEMA  Docket  No. 
7159) 

Horn  Lake  Creek: 
•255       At  upstream  side  of  State  Line 
Road 


•254 
•274 

•270 

•275 

•256 
•290 


•236 
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Commission's  Reference  Center  (Room 
239),  1919  M  Street.  NW..  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc..  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037.  (202)  857-3800. 


Source  of  Moodkig  and  location 


Approximately    0.9    mile    up- 
stream o(  Elmore  Road 

Lateral  D: 
At  confluence  with  Horn  Lake 

wfOOK  ........•...■..•■»>■■■•■■>■•■■ 

Approximately    0.5    mile    up- 
stream 01  Church  Road 

Lateral  E: 
At  confluence  with  Horn  Lake 

Creek 

At      downstream      side      of 

Tchuiahoma  Road 

Soulhaven  Creek: 
Approximately  1.800  feet  up- 
stream  of  confluence  with 

Horn  Lake  Creek 

Approximately  02  mile  down- 
stream   of    Illinois    Central 

Rairoad 

Rocky  Creek: 
At  confluence  wth  Horn  Lake 

orocK 

Approximately   0.78   mile   up- 
stream of  Swinnea  Road  

Maps  awllable  for  litspection 
at  the  City  of  Southaven  Plan- 
ning Department,  City  Hall, 
8625  Highway  51.  Southaven. 
MiminififN 


NEW  YORK 


(vUlage).  Cayuga 
County  (FEMA  DockM  No. 
7190) 

CoU  Spring  Brook: 
Approximately    500    feet    up- 
stream of  Oakland  Street 

Approximately  70  feet  down- 
stream of  CONRAIL  


Maps  available  for  InapeotkMi 

at  the  Weedsport  Village  Of- 
fice, 8892  South  Street, 
Weedsport  New  York. 


PENNYSLVANIA 


Stroudaburg  (Borough),  Mon- 
roe County  (FEMA  Docket 
No.  7190) 

UcMichaels  Creek: 

At  upstream  corporate  limits  .... 

Approximateiy  158  feet  up- 
stream of  confluence  of 
Brodhead  Creek 

Mapa  available  for  inapection 

at  ttie  Stroudstxjrg  Borough 
Municipal  BuikJing,  700  Sarah 
Street,  Stroudsburg,  Perw 
sytvania. 


fDepth  In 

feet  above 

ground. 

'Bevatwn 

in  feet 

(NQVD) 


Source  of  flooding  and  k>catk>n 


•306 

•284 
•307 

•292 
•339 

•255 

•255 

•270 
•328 


•394 
•392 


WEST  VIRQINiA 


Putnam  County  (unincor- 
poratad  Araaa)  (FEMA  Dock- 
et No.  7190) 

Pocalatco  River 


•425 


•394 


Approximately    450    fe^    up- 
stream of  the  confluence  of 

Heizer  Creek  

At  ttie  upstream  county  bound- 
ary   

Mapa  available  for  inapection 
at  the  Office  of  Putnjwn  County 
Planning  and  Infrastructure, 
Putnam  County  Courthouse, 
3389  WinfieW  Road,  WinfiekJ. 
West  Virginia. 


«Depthin 

feet  above 

ground. 

•tievatton 

in  feet 

(NGVD) 


•583 
•601 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 
Dated:  January  31. 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director.  Mitigation 
Directorate. 
[FR  Doc.  97-3779  Filed  2-13-97;  8:45  am) 

BHJJNGCOOC  Cn»-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

Radio  Broadcasting  Services;  Various 
Locations 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  on  its  own 
motion,  editorially  amends  the  Table  of 
FM  Allotments  to  specify  the  actual 
classes  of  channels  allotted  to  various 
communities.  The  changes  in  channel 
classifications  have  been  authorized  in 
response  to  applications  filed  by 
hcensees  and  permittees  operating  on 
these  chaimels.  This  action  is  taken 
pursuant  to  Revision  of  Section 
73.3573(a)(1)  of  the  Commission's  Rules 
Concerning  the  Lower  Classification  of. 
an  FM  Allotment,  4  FCC  Red  2413 
(1989),  and  the  Amendment  of  the 
Commission's  Rules  to  permit  FM 
Channel  and  Class  Modifications 
[Upgrades]  by  Applications,  8  FCC  Red 
4735  (1993). 

EFFECTIVE  DATE:  February  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  adopted  January  31, 1997, 
and  released  February  7, 1997.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in.  the 


List  (rf'Sublects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Autliority:  Sees.  303, 48  Stat.,  as  amended, 
1082,47  U.S.C  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alaska,  is  amended 
by  removing  Channel  232A  and  adding 
Qiannel  234C2  at  Houston. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Louisiana,  is 
amended  by  removing  Channel  271C2 
and  adding  Channel  271C1  at  Basile. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  250C3  and  adding 
C3iannel  250C2  at  Sikeston. 

5.  Section  73.?02(b),  the  Table  of  FM 
Allotments  imder  Oklahoma,  is 
amended  by  removing  Channel  293A 
and  adding  Channel  293C3  at 
Holdenville. 

6.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Tennessee,  is 
amended  by  removing  Chaimel  299A 
and  adding  Channel  299C3  at 
Henderson.  ^ 

7.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
removing  Channel  285A  and  adding 
Channel  285C3  at  Uvalde. 

8.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Washington,  is 
amended  by  removing  Channel  247A 
and  adding  Chaimel  247C3  at 
Davenport,  and  by  removing  Channel 
265C3  and  adding  Channel  265C2  at 
Grandview. 

9.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Wyoming,  is  amended 
by  removing  Channel  292A  and  adding 
Channel  291C3  at  Evanston. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-3716  Filed  2-13-97;  8:45  am) 
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73 

1         ACTION:  Final  rule. 

SUMMARY:  Action  in  this  dociunent 
allots  Channel  226A  to  Boonville, 
Missouri,  as  that  community's  second 
FM  broadcast  service  in  response  to  a 
petition  filed  by  Big  Coimtry  of 
Missoiui.  See  61  FR  63811,  December  2, 
1996.  The  coordinates  for  Channel  226A 
at  Boonville  are  38-58-00  and  92-35- 
54.  There  is  a  site  restriction  11.9 
kilometers  (7.4  miles)  east  of  the 
commimity.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  March  24, 1997.  The 
window  period  for  filing  applications 


for  Channel  226A  at  Boonville, 
Missouri,  will  open  on  March  24, 1997, 
and  close  on  April  24, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-229, 
adopted  January  31, 1997,  and  released 
Februauy  7, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hovirs  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  pimiiased  fi-om  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC. 
20037,  (202)  857-3800. 


List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  taread  as  follows: 

Audiority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73^02    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  allotting  Channel  226A  to  Boonville. 
Federal  Conununications  Commission. 
John  A.  Korousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doa  97-3721  Filed  2-13-97;  8:45  am) 
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Proposed  Rules 


Federal  Register 
Vol.  62.  No.  31 
Friday.  February  14.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubUc  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mte  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  431 

[Docket  No.  EE-RM-06-400] 

Energy  Efficiency  Program  for  Certain 
Comniercial  and  industrial  Equipment 
Test  Procedures,  labeling,  and 
Certification  Requirements  for  Electric 
Motors 

AGENCY:  Office  of  Energy  Effidency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Extension  of  public  Cbmment 

period  on  proposed  motor  efficiency 

regulations. 

SUMMARY:  On  November  27, 1996  (61  FR 
60440),  the  Department  of  Energy  POE 
or  Department)  proposed  regulations  to 
implement  the  standards  and  test 
procedures  for  commercial  and 
industrial  electric  motors  established  in 
the  Energy  Policy  and  Conservation  Act, 
as  amended  (the  Act  or  EPCA).  In  the 
same  notice  of  proposed  rulemaking,  the 
Department  also  proposed  to  establish 
efficiency  labeling  requirements  and 
compliance  certification  requirements 
for  motors,  as  directed  by  the  Act. 

On  January  15, 1997,  DOE  held  a 
public  hearing  to  receive  oral  comments 
on  the  proposed  rule.  The  transcript 
from  this  hearing  has  been  added  to  the 
docket  for  this  rulemaking,  and  is  now 
available  for  review  in  the  Department 
of  Energy,  Freedom  of  Information 
Reading  Room. 

To  ensure  that  the  public  has  ample 
opportimity  to  fully  review  and 
comment  on  the  proposed  rulemaking 
and  the  information  that  was  presented 
during  the  public  hearing,  today's  notice 
extends  the  public  comment  period 
from  February  17  through  March  10, 
1997. 

DATES:  The  Department  will  accept 
written  statements,  comments,  data,  and 
information  regarding  the  proposed  rule 
for  electric  motors  no  later  than  March 
10, 1997. 


ADDRESSES:  Written  comments  and 
written  statements  (10  copies)  should  be 
labeled  "Electric  Motor  Rulemaking" 
(Docket  No.  EE-RM-96-400),  and 
submitted  to:  U.S.  Department  of 
Energy,  Office  of  Codes  and  Standards, 
EE-43, 1000  Independence  Avenue, 
SW,  Room  lJ-018,  Washington,  DC 
20585-0121.  Telephone:  (202)  586- 
7574. 

DOCKET:  Supporting  information  used  in 
developing  the  proposed  rule,  a  copy  of 
the  transcript  of  the  public  hearing,  and 
other  information  received  that  is 
pertinent  to  the  rule,  are  contained  in 
Docket  No.  EE-RM-96-400.  This  Docket 
is  available  for  inspection  and  copying 
at  the  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy, 
Forrestal  Building.  Room  lE-190, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0101,  telephone 
(202)  586-6020,  between  the  hours  of  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Raba,  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-43, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
8654. 

Issued  in  Washington,  DC,  on  February  10, 
1997. 

Christiiie  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

IFR  Doc.  97-3741  Filed  2-13-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-NM-168-AD] 

RIN  212&-AAe4 

Alrworttiiness  Directives;  Jetstream 
Model  4101  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  doctunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Jetstream  Model  4101  airplanes. 


This  proposal  would  require  repetitive 
detailed  visual  inspections  to  detect 
cracks  on  frame  179  at  the  attachment 
bracket  for  the  door  restraint  cable,  and 
various  follow-on  actions.  This  proposal 
also  would  require  installation  of  new 
doublers  and  stress  pads  on  frame  179, 
which  would  terminate  the  repetitive 
inspections.  This  proposal  is  prompted 
by  reports  of  cracks  in  frame  179  of  the 
fuselage  at  the  attachment  bracket  for 
the  door  restraint  cable  on  in-service 
airplanes  due  to  improper  rigging  of  the 
door  restraint  system.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  cracking, 
which  could  result  in  structural  failure 
of  the  fuselage  and  consequent  rapid 
decompression  of  the  pressurized 
section  of  the  fuselage. 
DATES:  Comments  must  be  received  by 
March  27, 1997, 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
168-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Jetstream  Aircraft,  Inc.,  P.O.  Box  16029, 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data.  Views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
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considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siimmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments4o 
Docket  Number  96-NM-168-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting-a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-168-AD,  1601  Lind  Avenue, 
SW.,  Ronton,  Washington  98055-4056. 

Discuasion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  autiiority  for 
the  United  IGngdom,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Jetstream  Model  4101 
airplanes.  The  CAA  advises  that  it  has 
received  reports  of  cracks  in  frame  179 
of  the  fuselage  at  the  attachment  bracket 
for  the  door  restraint  cable  on  tbese  in- 
service  airplanes.  The  existing  design  of 
the  door  restraint  cable  will  not 
withstand  continuous  high  loads  that 
are  induced  by  improper  rigging  of  the 
door  restraint  system.  Cracking  in  frame 
179  of  the  fuselage,  if  not  detected  and 
corrected,  could  result  in  structural 
failiue  of  the  fuselage  and  consequent 
rapid  decompression  of  the  pressurized 
section  of  fuselage. 

Explanation  of  Relevant  Service 
Infonnation 

Jetstream  has  issued  Alert  Service 
Bulletin  J41-A53-024,  dated  April  26, 
1996,  which  describes  procedures  for 
performing  repetitive  detailed  visual 
inspections  to  detect  cracks  on  frame 
179  at  the  attachment  bracket  for  the 
door  restraint  cable,  and  various  follow- 
on  actions.  (These  follow-on  actions 
include  performing  a  test  to  verify 
proper  adjustment  of  the  restraint  cable, 
and  correcting  any  discrepancy.)  For 
cases  where  no  cracks  are  detected 


during  inspection,  the  alert  service 
bulletin  also  describes  procedures  for 
installation  of  new  doublers  and  stress 
pads  on  fi-ame  179,  which  would 
eliminate  the  need  for  repetitive 
inspections.  The  CAA  classified  this 
alert  service  bulletin  as  mandatory  and 
issued  British  airworthiness  directive 
004-04-96  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  edl  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  detailed  visual  inspections  to 
detect  cracks  on  frame  179  at  the 
attachment  bracket  for  the  door  restraint 
cable,  and  various  follow-on  actions. 
The  proposed  AD  also  would  require 
installation  of  new  doublers  and  stress 
pads  on  frame  179,  which  would 
constitute  terminating  action  for  the 
repetitive  inspection  requirements.  The 
inspection,  various  follow-on  actions, 
and  installation  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously.  If  any  crack  is  detected 
during  any  visual  inspection,  the  repair 
would  be  required  to  be  accomplished 
in  accordance  with  a  method  approved 
by  the  FAA. 

Cost  Impact 

The  FAA  estimates  that  49  Jetstream 
Model  4101  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 

The  proposed  inspection  would  take 
approximately  2  work  hours  p>er 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
ins{>ection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $5,880,  or 
$120  per  airplane,  per  inspection  cycle. 


The  proposed  installation  would  take 
approximately  8  work  hours  p)er 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu*. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
cost  impact  of  the  installation  proposed 
by  this  AD  on  U.S.  operators  is 
estimated  to  be  $23,520,  or  $480  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomphsh  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation . 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudioritT:  49  U.S.C  106(g),  40113, 44701. 
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2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

JaMream  Aircraft  Limited:  Docket  96-NM- 
168-AD. 

Applicability:  Model  4101  airplanes, 
constructors  numbers  41004  through  41086 
inclusive:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  cracking  in  frame  179  of  the 
fuselage,  which  could  result  in  structural 
failure  of  the  fuselage  and  consequent  rapid 
decompression  of  the  pressurized  section  of 
the  fuselage,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  3,000  total 
flight  cycles,  or  within  300  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  perform  a  detailed  visual 
inspection  to  detect  cracks  on  frame  179  at 
the  attachment  bracket  for  the  door  restraint 
cable,  in  accordance  with  Part  1  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Service  Bulletin  )41-A53-024.  dated 
April  26. 1996. 

(1)  If  no  crack  is  detected,  repeat  the  visual 
inspection  thereafter  at  intervals  not  to 
exceed  1,000  flight  cycles.  After  each 
inspection,  perform  the  actions  specified  in 
paragraph  (c)  of  this  AD. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 
Branch,  ANM-113,  FAA,  Transport  Airplane 
Directorate.  After  repair,  perform  the  actions 
specified  in  paragraph  (c)  of  this  AD. 

(b)  Within  24  months  after  the  effective 
date  of  this  AD,  perform  the  visual  inspection 
specified  in  paragraph  (a)  of  this  AD  in 
accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Jetstream 
Alert  Service  Bulletin  J41-A53-024.  dated 
April  26, 1996;  and  accomplish  the 
applicable  follow-on  actions  specified  in 
paragraph  (bMD  or  (bM2)  of  this  AD. 

(1)  If  no  crack  is  detected,  prior  to  further 
flight,  install  new  doublers  and  stress  pads 
on  frame  179  in  accordance  with  the  alert 
service  bulletin.  Immediately  after 
installation,  perform  the  actions  specified  in 
pwiagraph  (c)  of  this  AD.  Accomplishment  of 
these  actions  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
paragraphs  (a)(1)  of  this  AD. 

(2)  If  any  crack  is  detected,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manager,  Standardization 


Branch.  Prior  to  further  flight  following 
accomplishment  of  the  repair,  install  new 
doublers  and  stress  pads  on  frame  179  in 
accordance  with  the  alert  service  bulletin; 
and  then  perform  the  actions  specified  in 
paragraph  (c)  of  this  AD.  Accomplishment  of 
these  actions  constitutes  terminating  action 
for  the  repetitive  inspection  requirements  of 
ftaragraphs  (a)(1)  of  this  AD. 

(c)  Prior  to  further  flight  following 
accomplishment  of  the  actions  as  specified  in 
paragraph  (a)(1).  (a)(2),  (b)(1),  or  (b)(2)  of  this 
AD,  perform  a  test  to  verify  proper 
adjustment  of  the  restraint  cable,  in 
accordance  with  the  alert  service  bulletin.  If 
the  restraint  cable  has  been  improperly 
adjusted,  prior  to  further  flight,  correct  the 
discrepancy  in  accordance  with  the  alert 
service  bulletin. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Standardization  Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fit>m  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
5, 1997. 

Darrell  M.  Pederaon. 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Serrice. 
[FR  Doc.  97-3691  Filed  2-13-97;  8:45  am] 
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14  CFR  Part  39 

[DodcM  No.  96-CE-62-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  E  Meccaniche  Model 
Piagglo  P-180  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM)." 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Industrie  Aeronautiche  E  Meccaniche 
(I.A.M.)  Model  Piaggio  P-180  airplanes 
that  are  eqvupped  with  a  certain  fireon 
air  conditioning  system.  The  proposed 
action  would  require  inspecting  Uie 
baggage  compartment  for  stringer  or  air 
cycle  machine  (ACM)  by-pass  duct 
damage,  repairing  any  damage  found, 


and  modifying  the  freon  air  inlet  duct 
and  electrical  wiring.  The  proposed  AD 
results  from  trim  system  malfunction  on 
one  of  the  afiected  airplanes,  resulting 
from  contact  between  the  freon  air  inlet 
duct  and  the  electrical  wiring.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  trim  system 
malfimction  caused  by  contact  between 
the  freon  air  inlet  duct  and  electrical 
wiring,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  25, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  96-CE-62- 
AD,  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio,  S.p.A.,  Via 
Cibrario,  4  16154,  Genoa,  Italy.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Maurice  Kuttler,  Program  Manager, 
Brussels  Aircraft  Certification  Division, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy,  B-1000 
Brussels,  Belgium;  telephone  32  2  508 
2715;  facsimile  32  2  230  6899;  or  Mr. 
Roman  T.  Gabrys.  Project  Officer.  Small 
Airplane  Directorate,  Airplane 
Certification  Service.  FAA,  1201 
Walnut,  suite  900.  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  inay 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report  that 
summarizes  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  96-CE-62-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  96-CE-62-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  Registro  Aeronautico  Italiano 
(RAI),  which  is  the  airworthiness 
authority  for  Italy,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  I.A.M.  Model  Piaggio  P-180 
airplanes.  The  RAI  reports  trim  system 
malfunction  on  one  of  the  affected 
airplanes,  resulting  from  contact 
between  the  fireon  air  inlet  duct  and  the 
electrical  wiring.  The  afiected  airplane 
was  equipped  with  a  freon  air 
conditioning  system  incorporated  in 
accordance  with  I.A.M.  Kit  80KS00004- 
•  *  •(801/803/805/807).  This  same 
configuration  exists  on  I.A.M.  Model 
Piaggio  P-180  airplanes  equipped  with 
a  Keith  Freon  Air  Conditioning  System 
installed  in  accordance  with . 
Supplemental  Type  Certificate  (STC) 
SA2762CE.  This  condition,  if  not 
detected  and  corrected,  could  result  in 
airplane  controllability  problems  if  use 
of  the  trim  system  was  lost  or  the  system 
malfunctioned. 

Applicable  Service  Information 

I.A.M.  has  issued  Piaggio  Avante  P- 
180  Service  Bulletin  (SB)  80-00083. 
Original  Issue:  December  7, 1994; 
Revision  No.  1:  December  5, 1995, 
which  includes  procedures  for  the 
following  on  Model  Piaggio  P-180 
airplanes: 

— Inspecting  the  baggage  compartment 
to  verify  if  damage  has  occurred  to  a 
stringer  and  to  the  Air  Cycle  Machine 
(ACM)  by-^ass  duct  because  of 
chafing  with  the  freon  air  inlet  duct; 
and 
— Protectiiig  the  tubings/hoses  in  the 
electrical  wiring  (Modification  No. 
80M000014). 

I.A.M.  started  incorporating 
Modification  No.  80M000014  on  Model 


Piaggio  P-180  airplanes  during 
manufacture,  beginning  with  serial 
number  1031. 

The  RAI  classified  Piaggio  Avante  P- 
180  SB  80-00083  as  mandatory  and 
issued  RAI  AD  96-042,  dated  February 
21, 1996,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Italy. 

Evaluation  of  all  Applicable 
Information 

This  airplane  model  is  manufactured 
in  Italy  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RAI  has  kept  the  FAA  informed  of 
the  situation  described  above.     - 

The  FAA  has  examined  the  findings 
of  the  RAI;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  I.A.M.  Model  Piaggio 
P-180  airplanes  of  the  same  type  design 
that  are  registered  in  the  United  States 
and  have  either  a  fieon  air  conditioning 
system  incorporated  in  accordance  with 
I.A.M.  Kit  80KS00004-*   *   *  (801/803/ 
805/807)  or  a  Keith  Freon  Air 
Conditioning  System  installed  in 
accordance  with  STC  SA2762CE,  the 
FAA  is  proposing  AD  action.  The 
proposed  AD  would  require  inspecting 
the  baggage  compartment  for  stringer  or 
air  cycle  machine  (ACM)  by-pass  duct 
damage  and  repairing  any  damage 
found;  and  modifying  the  freon  air  inlet 
duct  and  electrical  wiring  (Modification 
No.  80M000014).  Accomplishment  of 
the  proposed  inspection  and 
modification  would  be  in  accordance 
with  Piaggio  Avante  P-180  SB  80- 
00083,  Original  Issue:  December  7, 
1994;  Revision  No.  1:  December  5, 1995. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  18  workhours 
(inspection:  2  workhours;  modification: 
16  workhoius)  per  airplane  to 
accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  will 
cost  approximately  $100  per  airplane. 


Based  on  these  figures,  the  total  cost 
imp>act  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $5,900  or 
$1,180  per  airplane. 

The  above  figures  only  take  into 
account  the  cost  of  the  inspection  and 
modification,  and  do  not  account  for  the 
cost  of  replacing  any  parts  found 
damaged  during  the  inspection.  The 
FAA  has  no  way  of  determining  how 
many  airplanes  may  find  damage  during 
the  inspcKrtions  (if  mandated  through 
final  rule  AD  action). 

The  FAA  knows  of  no  affected 
airplane  owner/ operator  (of  the  five 
affected)  that  has  already  accomplished 
the  proposed  action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Aduiinistrator.  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

l.'The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40101.  40113. 
44701. 
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2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

Industrie  Aerooautidie  E  Maochankfae: 

Docket  No.  96-CE-62-AD. 
Applicability.  Model  Piaggio  P-180 
airplane,  serial  numbers  10O4  and  1006 
through  1030,  certificated  in  any  category, 
that  have  either  a  freon  air  conditioning 
system  incorporated  in  accordance  with 
I.A.M.  Kit  80KS00004-***  (801/803/805/807) 
or  a  Keith  Freon  Air  Conditioning  System 
installed  in  accordance  with  Supplemental 
Type  Certificate  (STC)  SA2762CE. 

Note  1:  The  modification  required  by  this 
AD  is  incorporated  at  manufacture  on  Model 
Piaggio  P-180  airplanes,  beginning  with 
serial  number  1031.  Airplanes  wi&  this 
modification  are  not  affected  by  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  Fot 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  oathe  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  within  the  next  100 
hours  time- in-service  after  the  effiective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  trim  system  malfunction  caused 
by  contact  between  the  fivon  air  inlet  duct 
and  electrical  wiring,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  baggage  compartment  for 
stringer  or  air  cycle  machine  (ACM)  by-pass 
duct  damage  (cracks,  frays,  nicks,  dents,  etc.) 
in  accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Piaggio  Avante  P- 
180  Service  Bulletin  (SB)  80-00083,  Original 
Issue:  December  7, 1994;  Revision  No.  1: 
December  5, 1995.  If  any  parts  are  damaged, 
prior  to  fiirther  flight,  rep>air  or  replace  the 
damaged  part  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  Modify  the  freon  air  inlet  duct  and 
electrical  wiring  (Modification  No. 
80M000014)  in  accordance  with  the 
ACCOMPUSHMENT  DslSTRUCTIONS 
section  of  Piaggio  Avante  P-180  SB  80- 
00083.  Original  Issue:  December  7, 1994; 
Revision  No  1:  December  5, 1995. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Division,  FAA,  Europe,  Africa, 
and  Middle  East  Office,  c/o  American 


Embassy,  B-1000  Brussels,  Belgium.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  Aircraft  Certification 
Division. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Division. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  doounents  refierred 
to  herein  up>on  request  to  I.A.M.  Rinaldo 
Piaggio,  S.p.A.,  Via  Cibrario,  4  16154,  Genoa, 
Italy;  or  may  examine  these  documents  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  Qty,  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on 
February  7, 1997. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

[FR  Doc.  97-3692  Filed  2-13-97;  8:45  am) 
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14  CFR  Part  39 

[Doctet  No.  96-NIIII-188-AO] 

RIN  2120-^U64 

Airworthiness  Directives;  British 
Aerospace  IModei  BAG  1-11  200  and 
400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  Tbis  document  proposes  tbe 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  BAG  1-11  200 
and  400  series  airplanes.  This  proposal 
would  require  repetitive  ultrasonic 
inspections  to  detect  cracking  of  the 
lugs  of  the  engine  mounting  beams,  and 
replacement  of  the  beam  with  a 
serviceable  part,  if  necessary.  This 
proposal  is  prompted  by  reports  of 
fatigue  cracking  of  the  lugs  of  the  engine 
mounting  beams.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  and  correct  such  cracking  of  the 
engine  mounting  lugs,  which  could 
result  in  reduced  structural  capability  of 
the  engine  mount. 

DATES:  Comments  must  be  received  by 
March  27. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
188-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 


location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  Airbus  Limited.  P.O. 
Box  77,  Bristol  BS99  7AR.  England.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
Ihey  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-188-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
96-NM-188-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discossion 

The  Qvil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
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the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  all  British  Aerospace  Model 
BAG  1-11  200  and  400  series  airplanes. 
The  CAA  advises  that  it  has  received 
two  reports  of  fatigue  cracking  of  the 
upper  rear  engine  moimting  beam.  In 
one  instance,  the  airplane  had 
accumulated  11,344  flight  hours  and 
logged  6,267  landings.  In  the  other 
instance,  the  airplane  had  acaunulated 
1,740  flight  hours  and  logged  858 
landings.  In  the  latter  instance,  the  crack 
of  the  lug  had  opened  sufficiently  to  be 
detected  visually  and  had  propagated  in 
the  longitudinal  direction  of  the  beam 
from  the  bore  to  the  outside  edge  of  the 
lug.  Such  cracking  of  the  lugs  of  the 
engine  mounting  beam,  if  not  detected 
and  corrected,  could  result  in  reduced 
structural  capability  of  the  engine 
mount. 

Explanation  of  Relevant  Service 
Information 

British  Aerospace  has  issued  Alert 
Service  Bulletin  53-A-PM6032,  Issue  1, 
diated  April  7, 1995,  which  describes 
procedures  for  repetitive  ultrasonic 
inspections  to  detect  cracking  of  the 
lugs  of  the  lower  forward,  lower  rear, 
upper  forward,  and  upper  rear  engine 
mounting  beams,  and  replacement  of 
the  beam  with  a  serviceable  part,  if 
necessary.  The  CAA  classified  this 
service  bulletin  as  mandatory  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  the  United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  ultrasonic  inspections  to 
detect  cracking  of  the  lugs  of  the  lower 
forward,  lower  rear,  upper  forward,  and 
upper  rear  engine  moimting  beams,  and 
replacement  of  the  beam  with  a 


serviceable  part,  if  necessary.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

Operators  should  note  that  certain 
compliance  times  in  the  proposed  AD 
are  specified  in  landings  or  flight  hours, 
as  well  as  calendar  time.  The  FAA  has 
determined  that,  since  fatigue  cracking 
is  directly  related  to  the  number  of 
landings,  the  compliance  times  should 
be  specified  in  landings  that  are  based 
on  the  earliest  number  of  landings 
known  to  have  been  completed  when 
cracking  of  the  lugs  of  the  engine 
mounting  beams  were  detected. 

Cost  Impact 

The  FAA  estimates  that  31  British 
Aerospace  Model  BAC  1-11  200  and 
400  series  airplanes  of  U.S.  registry 
would  be  affieKrted  by  this  proposed  AD, 
that  it  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $11,160  or  $360  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would  . 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted.  * 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12f66;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 


location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safrty. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g),  40113. 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Britiah  Aerocpace  Aiibus  Limited  (Fonnerly 
Britisli  Aerospace  Commercial  Aircraf) 
Limited,  British  Aeroqtaoe  Aircraft 
Group):  Docket  96-NM-18»-AD. 

Applicability:  All  Model  BAC  1-11  200 
and  400  series  airplanes,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  perforrnanoe  of  the 
requirements  of  this  AD  is  affected,  the 
owner/opwrator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  of  the 
engine  mounting  lugs,  which  could  result  in 
reduced  structural  capability  of  the  engine 
mount;  accomplish  the  following: 

(a)  Perform  an  ultrasonic  inspection  to 
detect  cracking  of  the  lugs  of  the  lower 
forward,  lower  rear,  upper  forward,  and 
upper  rear  of  the  engine  mounting  beams  in 
accordance  with  British  Aerospace  Alert 
Service  Bulletin  53-A-PM6032.  Issue  1. 
dated  April  7, 1995,  and  at  the  earliest  of  the 
times  specified  in  paragraph  (a)(1),  (aM2),  or 
(a)(3)  of  this  AD. 

(1)  Within  850  landings  after  the  effective 
date  of  this  AD.  Or 

(2)  Within  1,700  flight  hours  after  the 
effective  date  of  this  AD.  Or 

(3)  Within  2  years  after  the  effiective  date 
of  this  AD. 

(b)  If  no  cracking  is  detected,  repeat  the 
inspection  thereafter  at  intervals  not  to 
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exceed  1.700  flight  hours  or  850  landings, 
whichever  occurs  first. 

(c)  If  any  cracking  is  detected,  prior  to 
further  flight,  replace  the  engine  mounting 
beam  in  accordaiace  with  British  Aerosp>ace 
Alert  Service  Bulletin  53-A-PM6032,  Issue 
1.  dated  April  7, 1995. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  February 
7, 1997. 


Aviation  Administration,  Docket  No. 
95-ANM-27. 1601  Lind  Avenue  SW. 
Renton,  Washington  98055-4056; 
tele{^one  number:  (206)  227-2535. 

SUPPLEMENTARY  INFORMATION: 


DwtbUM.] 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  97-3696  Filed  2-13-97;  8:45  am] 
MUMG  COOK  4*1*.M-U 

14CFRPlVt71 

[AlrapM*  Doetot  No.  95^NM-27I 

PropoMd  AflMndment  to  Class  E 
AlrsfMCs,  Burlington,  Colorado 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  proposed  rule  would 
amend  the  Burlington.  Colorado.  Class  E 
airspace  to  accommodate  new  Standard 
Instnmient  Approach  Procediues 
(SIAPS)  at  lat  Carson  County  Airport. 
The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  March  31, 1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  tripUcate  to:  Manager, 
Operation  Branch,  ANM-530,  Federal 
Aviation  Administration,  Docket  No. 
95-ANM-27, 1601  Lind  Avenue  SW. 
Renton.  Washington  98055-4056. 

The  official  docket  may  be  examined 
at  the  same  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Frala.  ANM-532.4.  Federal 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airapace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made  "Comments 
to  Airspace  Docket  No.  95-ANM-27." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  at  the  address  listed 
above  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  wrill  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration. 
Operations  Branch  ANM-530. 1601 
Lind  Avenue  SW.  Renton,  Washington 
98055—4056.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Person*  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  pnx^dure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
amend  Class  E  airapace  at  Burlington, 
Colorado,  to  accommodate  new  SIAPS 
at  Kit  Carson  County  Airport.  The  area 
would  be  depicted  on  aeronautical 


charts  for  pilot  reference.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9D  dated 
September  4, 1996.  and  effective 
September  16, 1996.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airapace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FFA  has  determined  that  this 
proposed  regulation  only  involves  an' 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies     - 
and  Procediures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  afiect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
while  promulgated,  vnll  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  14  CFR  11.69. 

$71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  die  Federal  Aviation 
Administration  Order  7400.9D,  Airapace 
Designations  and  Reporting  Points, 
dated  September  4. 1996.  and  effective 
September  16. 1996,  is  amended  as 
follows: 

Paragraph  6005  Qass  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

•         •         •         *         • 

ANM  GO  ES    Burlington,  CO  [Revised] 

Burlington,  Kit  Carson  County  Airport.  CO 
(Ut  39"14'41"  N.  long,  102"17'05''  W). 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  10.5-mile 
radius  of  the  Kit  Carson  County  Airport;  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  beginning  at  lat.  39°48'00" 
N,  long.  lOS'lCOO"  W;  to  lat.  39»29'00"  N. 
long.  101''37'0O"  W;  to  lat.  aQMS'SO"  N.  long. 
101''37'00"  W;  to  lat.  aS-ST'OO"  N.  long. 
102"05'00"  W;  to  lat.  39''00'00"  N.  long. 
102<'50'30"  W;  to  lat.  39'38'30"  N,  long. 
103°18'00"  W;  thence  to  point  of  beginning, 
excluding  the  airspace  within  the  State  of 
Kansas. 
*         •         •         •         • 

Issued  in  Seattle,  Washington,  on  January 
30, 1997. 

George  L.  Oit, 

Acting  Manager,  Air  Traffic  Division,  . 
Northwest  Mountain  Region. 
(FR  Doc.  97-3754  Filed  2-13-97;  8:45  am) 
HUINQ  CODE  4t10-1»-M 


14CFRPart71 

[AlrepWM  Doclwt  No.  97-nAEA-l  3] 

Proposed  Amendment  to  Class  E 
Airspace;  Clearfield,  PA 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  Qass  E  airspace  area  at 
Clearfield,  PA.  The  development  of  a 
new  Standard  Instnmient  Approach 
Procedure  (SIAP)  at  Clearfield-Lawrence 
Airport  based  on  the  Global  Positioning 
System  (GPS)  has  made  this  proposal 
necessary.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for 
instrument  flight  rules  (IFR)  operations 
at  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  March  25, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
Operations  Branch,  AEA-530,  Docket 
No.  97-AEA-13,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
Infl  Airport  Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Federal  Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Operations  Branch,  AEA-530, 
F.A.A.  Eastern  Region,  Federal  Building, 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan,  Jr.,  Airspace 
Specialist,  Operations  Branch,  AEA-530 


F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  New  York  11430; 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argimients  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  related  aspects  of  the 
proposal.  Communications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  97- 
AEA-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  pubUc 
contact  with  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica,  NY  11430. 
Communications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regiilations  (14  CFR  Part  71)  to 
amend  the  Class  E  airspace  area  at 
Qearfield.  PA.  A  GPS  RWY  30  SIAP  has 
been  developed  for  the  Clearfield- 


Lawrence  Airport.  Additional  controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  (AGL)  is  needed 
to  accommodate  this  SIAP  and  for  IFR 
operations  at  the  airport.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
Usted  in  this  dociunent  would  be 
published  subsequently  in  the  order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  would  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  not  have  significant  economic 
impact  on  a  substantial  nuihber  of  small 
entities  under  the  criteria  of  the 
Regulatory  FlexibiUty  Act. 

List  of  Satqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9D,  dated 
September  4, 1996,  and  effective 
September  16,  is  proposed  to  be 
amended  as  follows: 

Paraffaph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  PA  ES  Qearfidd,  PA  [ReviMd] 

Clearfield-Lawrence  Airport,  Clearfield.  PA 
(Ut.  41»02'55'?4,  long.  78''24'47"W) 
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That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  ID-mile  radius 
of  Clearfield-Lawrence  Airport,  excluding 
that  portion  which  overlies  the  Philipsburg, 
PA  Class  E  airspace  area. 

Issued  in  Jamaica,  New  York,  on  February 
3. 1997. 

James  K.  Buckles, 

Acting  Manager,  Air  Traffic  Division,  Eastern 
Region. 

|FR  Doc.  97-3752  Filed  2-13-97;  8:45  am] 

MUMO  COM  4t10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Offlc*  of  Foreign  Assets  Control 

31  CFR  Parts  500, 505  and  515 

Foreign  Assets  Control  Regulations; 
Regulations  Prohlt>iting  Transactions 
Involving  the  Shipment  of  Certain 
Merchandise  Between  Foreign 
Countries;  Cuban  Assets  Control 
Regulations:  Civil  Penalty 
Administrathre  Hearings 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Notice  of  pro]K>sed  rulemaking. 

SUMMARY:  The  Treasury  Department 
proposes  to  amend  the  Foreign  Assets 
Control  Regv^ations  and  the  Cuban 
Asset  Control  Regulations  to  add 
procedures  for  the  conduct  of 
administrative  hearings  in  civil  penalty 
cases  and  for  settlement  of  civil  penalty 
cases  in  lieu  of  administrative  hearings. 
A  conforming  amendment  is  proposed 
to  be  made  to  the  Transaction  Control 
Regulations. 

DATES:  Written  comments  must  be 
recei^d  by  March  17, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Director,  Office  of  Foreign  Assets 
Control,  U.S.  Treasiuy  Department, 
1500  Pennsylvania  Avenue,  NW — 
Annex,  Washington,  DC  20220. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
B.S.  Scott.  Chief,  Civil  Penalties 
Program  (tel:  202/622-6140),  or 
William  B.  Hoffinan,  Chief  Counsel  (tel.: 
202/622-2410),  Office  of  Foreign  Assets 
Control,  U.S.  Treasury  Department, 
Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem,  dial  202/ 
512-1387  and  type  "/GO  FAC,"  or  call 
202/512-1530  for  disk  or  paper  copies. 
This  file  is  available  for  downloading 
without  charge  in  WordPerfect  5.1, 
ASCn,  and  Adobe  Acrobat^^  readable 


(*.PDF)  formats.  For  Internet  access,  the 
address  for  use  with  the  World  Wide 
Web  (Home  Page),  Tehiet.  or  FTP 
protocol  is:  fedbbs.access.gpo.gov.  The 
document  is  also  accessible  for 
downloading  in  ASCII  format  without 
charge  from  Treasury's  Electronic 
Library  ("TEL")  in  the  "Business.  Trade 
and  Labor  Mall"  of  the  FedWorld 
bulletin  board.  By  modem,  dial  703/ 
321-3339,  and  select  the  appropriate 
self-expanding  file  in  TEL.  For  Internet 
access,  use  one  of  the  following 
protocols:  Telnet  =  fedworld.gov 
(192.239.93.3);  Worid  Wide  Web  (Home 
Page)  =  http://www.fedworld.gov;  FTP 
=  ftp.fedworid.gov  (192.239.92.205). 
Additional  information  concerning  the 
programs  of  the  Office  of  Foreign  Assets 
Control  is  available  for  downloading 
from  the  Office's  Internet  Home  Page: 
http://www.ustreas.gov/treasury/ 
services/fac/fac.html,  or  in  fax  form 
through  the  Office's  24-hour  fax-on- 
demand  service:  call  202/622-0077 
using  a  fax  machine,  fax  modem,  or 
(within  the  United  States)  a  touch-tone 
telephone. 

Background 

The  Foreign  Assets  Control 
Regulations,  31  CFR  part  500.  and  the 
Cuban  Asset  Control  Regulations,  31 
CFR  part  515  (jointly,  the 
"Regulations"),  are  proposed  to  be 
amended  to  provide  for  detailed 
procedures  governing  administrative 
bearings,  as  provided  in  section  1710(c) 
of  the  Cuban  Democracy  Act  of  1992  (22 
U.S.C  6001-6010  —  the  "CDA").  A 
conforming  amendment  is  proposed  to 
be  made  to  §  505.50  of  the  Regulations 
Prohibiting  Transactions  Involving  the 
Shipment  of  Certain  Merchandise 
Between  Foreign  Countries.  31  CFR  part 
505.  which  incorporates  by  reference 
the  penalty  provisions  of  part  500. 
Because  the  CDA  amends  section  16  of 
the  Trading  with  the  Enemy  Act  (50 
U.S.C  App.  16)  to  permit  the  imposition 
of  civil  monetary  penalties  and  civil 
forfeiture  with  opportunity  for  hearing 
and  discovery,  subpart  G  pf  the 
Regulations  is  proposed  to  be  revised  to 
establish  the  procedures  governing 
administrative  hearings. 

Before  this  proposed  rule  is  adopted 
as  a  final  rule,  consideration  will  be 
given  to  written  comments  (a  signed 
original  and  2  copies)  that  are  timely 
submitted  to  the  OFAC.  All  comments 
will  be  available  for  public  inspection 
and  copying. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866. 
Therefore,  a  regulatory  assessment  is  not 


required.  It  is  hereby  certified,  pursuant 
to  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  that  the  proposed  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities,  so  that  no 
regulatory  flexibility  analysis  is 
required.  The  factual  basis  for  this 
certification  is  as  follows:  Since  civil 
penalty  procedures  under  the 
Regulations  were  adopted  (June  29, 
1993,  for  part  515;  April  8, 1994.  for  part 
500).  all  recipients  of  a  prepenalty 
notice  under  the  Regulations  have  been 
provided  the  opportunity  to  request  an 
administrative  hearing,  with  prehearing 
discovery,  prior  to  imposition  of  a 
penalty.  §§  500.702(b)  &  515.702(b).  As 
of  December  20, 1996,  the  cumulative 
number  of  hearing  requests  pending  was 
27.  Of  these,  only  10  involved 
respondents  that  are  small  business 
entities  with  fewer  than  500  employees. 
A  respondent's  decision  to  use  the 
administrative  hearing  process  is  strictly 
voluntary,  and  any  final  agency  action 
imi>osing  a  civil  penalty,  with  or 
without  an  administrative  hearing, 
remains  appealable  pursuant  to  section 
702  of  the  Administrative  Procedure  Act 
(5  U.S.C.  553-596  —  the  "APA"). 

The  collection  of  information  in  the 
proposed  rules  arises  in  the  conduct  of 
administrative  actions  or  investigations 
by  OFAC  against  specific  individuals  or 
entities  and  is.  therefore,  not  subject  to 
the  requirements  of  the  Paperwork 
Reduction  Act  pursuant  to  44  U.S.C. 
3518(c)(l)(B)(ii). 

List  of  Subjects 

31  CFR  Part  500 

Administrative  practice  and 
procedure.  Banks,  banking.  Blocking  of 
assets,  Cambodia,  Currency,  Estates, 
Exports,  Finance.  Foreign  claims. 
Foreign  investment  in  the  United  States. 
Foreign  trade.  Imports,  Information  and 
informational  materials.  International 
organizations.  North  Korea,  Penalties. 
Reporting  and  recordkeeping 
requirements.  Securities,  Services, 
Specially  designated  nationals. 
Terrorism.  Travel  restrictions.  Trusts 
and  trustees.  Vessels,  Vietnam. 

31  CFR  Part  505 

Administrative  practice  and 
procedvtre,  Arms  and  munitions.  Banks, 
banking,  Commimist  countries.  Exports, 
Finance.  Foreign  trade.  Nuclear 
materials,  Penalties.  Reporting  and 
recordkeeping  requirements. 

31  CFR  Part  515 

Administrative  practice  and 
procedure.  Air  carriers.  Banks,  banking. 
Blocking  of  assets,  Cuba.  Ciurency, 
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Estates,  ExpoEts,  Finance,  Foreign 
investment  in  the  United  States,  Foreign 
trade.  Imports,  Information  and 
informational  materials.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Securities,  Shipping, 
Specially  designated  nationals. 
Terrorism,  Travel  restrictions,  Trusts 
and  trustees.  Vessels. 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  parts  500,  505  and 
515  are  proposed  to  be  amended  as  set 
forth  below: 

PART  500— FOREIGN  ASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  500 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  Pub.  L 
104-132, 110  Stat  1214, 1254  (18  U.S.C 
2332d):  Pub.  L  101-410, 104  Stat.  890  (28 
U.S.C  2461  note);  E.O.  9193,  7  FR  5205,  3 
CFR,  1938-1943  Comp.,  p.  1174;  E.O.  9989, 
13  FR  4891,  3  CFR,  1943-1948  Comp.,  p.  748. 

2.  Subpart  G  is  revised  to  read  as 
follows: 

Subpart  Q—PenaitiM 

500.701  Penalties. 

500.702  Prepenalty  notice;  contents;  service. 

500.703  Response  to  prepenalty  notice;  right 
to  hearing  and  prehearing  discovery; 
informal  settlement 

500.704  Penalty  imposition  or  withdrawal 
absent  a  hearing  request. 

500.705  Time  and  opportunity  to  request  a 
hearing. 

500.706  Hearing,  discovery,  and  decision  on 
the  record. 

500.707  Judicial  review. 

500.708  Referral  to  United  States  Department 
of  Justice;  administrative  collection 
measures. 

Subpart  G — Penalties 

§500.701    PMtatttes. 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  with  the  Enemy  Act  (50 
U.S.C.  App.  16),  as  adjusted  piu^uant  to 
the  Federal  Qvil  Penalties  Iiiflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410,  as  amended,  28  U.S.C.  2461  note), 
which  provides  that: 

(1)  Persons  who  willfully  violate  any 
provision  of  that  act  or  any  license,  rule, 
or  regulation  issued  thereunder,  and 
persons  who  willfully  violate,  neglect, 
or  refuse  to  comply  with  any  order  of 
the  President  issued  in  compliance  with 
the  provisions  of  that  act  shall,  upon 
conviction,  be  fined  not  more  than 
$1,000,000  or,  if  an  individual,  be  fined 
not  more  than  $100,000  or  imprisoned 
for  not  more  than  10  years,  or  both;  and 
an  officer,  director,  or  agent  of  any 
corporation  who  knowingly  participates 
in  such  violation  shall,  upon  conviction, 
be  fined  not  more  than  $100,000  or 


imprisoned  for  not  more  than  10  years, 
or  both. 

(2)  Any  property,  funds,  securities, 
paper,  or  other  articles  or  documents,  or 
any  vessel,  together  with  its  tackle, 
apparel,  fumitiue.  and  equipment, 
concerned  in  a  violation  of  the  act  may 
upon  conviction  be  forfeited  to  the 
United  States. 

(3)  The  Secretary  of  the  Treasury  may 
impose  a  civil  penalty  of  not  more  than 
$55,000  per  violation  on  any  person 
who  violates  any  license,  order,  or 
regulation  issued  under  that  act. 

(4)  Any  property,  funds,  securities, 
papers,  or  other  articles  or  documents, 
or  any  vessel,  together  with  its  tackle, 
apparel,  furniture,  and  equipment,  that 
is  the  subject  of  a  violation  subject  to  a 
civil  penalty  issued  pursuant  to  the  act 
shall,  at  the  discretion  of  the  Secretary 
of  the  Treasury,  be  forfeited  to  the 
United  States  Government. 

(b)  The  criminal  penalties  provided  in 
the  Trading  with  the  Enemy  Act  are 
subject  to  increase  pursuant  to  18  U.S.C. 
3571. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representation  or  makes  or 
uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 

S  500.702    Prepenatty  notice;  contants; 
aarvica.  ' 

(a)  When  required.  If  the  Director  of 
the  Office  of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  ruling, 
regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treas'ory  pursuant  to 
this  part  or  otherwise  under  the  Trading 
with  the  Enemy  Act,  and  the  Director 
determines  that  further  proceedings  are 
warranted,  he  shall  issue  to  the  person 
concerned  a  notice  of  his  intent  to 
imjxjse  a  monetary  penalty  and/or 
forfeiture.  The  prepenalty  notice  may  be 
issued  whether  or  not  another  agency 
has  taken  any  action  with  respect  to  this 
matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 


the  amount  of  the  proposed  monetary 
penalty  and/or  forfeiture. 

(2)  Respondent's  rights — (i)  Right  to 
respond.  The  prepenalty  notice  shall 
also  inform  the  respondent  of 
respondent's  right  to  respond  to  the 
notice  within  30  days  of  the  mailing  or 
other  service  of  the  notice  pursuant  to 
paragraph  (c)  of  this  section,  as  to  why 
a  monetary  perudty  and/or  forfeiture 
should  not  be  imposed,  or.  if  imposed, 
why  it  should  be  in  a  lesser  amount 
than  proposed. 

(ii)  Right  to  request  a  hearing.  The 
prepenalty  notice  shall  also  inform  the 
respondent  that,  in  the  response 
provided  for  in  paragraph  (b)(2)(i)  of 
this  section,  the  respondent  may  also 
request  a  hearing  conducted  pursuant  to 
5  U.S.C.  554-557  to  present  the 
respondent's  defenses  to  the  imposition 
of  a  penalty  and/or  forfeiture  and  to 
offer  any  other  information  that  the 
respondent  believes  should  be  included 
in  die  agency  record  prior  to  a  final 
determination  concerning  the 
imposition  of  a  penalty  and/or 
forfeiture.  Untimely  response 
constitutes  a  waiver  of  a  hearing. 

(iii)  Right  to  request  discovery  prior  to 
hearing.  The  prepenalty  notice  shall 
also  inform  the  respondent  of  the  right   - 
to  discovery  prior  to  a  requested 
hearing.  Discovery  must  be  requested  in 
writing  in  the  response  provided  for  in 
paragraph  (b)(2](i)  of  this  section,  jointly 
with  respondent's  request  for  a  hearing. 
Untimely  response  constitutes  a  waiver 
of  prehearing  discovery. 

(c)  Service.  The  prepenalty  notice,  or 
any  amendment  or  supplement  thereto, 
shall  be  served  upon  the  respondent. 
Service  shall  be  presumed  completed: 

(1)  Upon  mailing  a  copy  by  registered 
or  certified  mail,  return  receipt 
requested,  addressed  to  the  respondent 
at  the  respondent's  last  known  address; 
or 

(2)  Upon  presentment  of  a  date- 
stamped  postal  receipt  by  the  Office  of 
Foreign  Assets  Control  with  respect  to 
any  respondent  who  has  refused, 
avoided,  or  in  any  way  attempted  to 
dechne  delivery,  tender,  or  acceptance 
of  the  registered  or  certified  letter  or  has 
refused  to  recover  a  registered  or 
certified  Ifetter  served;  or 

(3)  Upon  leaving  a  copy  with  the 
respondent  or  an  officer,  a  managing  or 
general  agent,  or  any  other  agent 
authorized  by  appointment  or  by  law  to 
accept  or  receive  service  for  the 
respondent,  evidenced  by  a  certificate  of 
service  signed  by  the  individual  making 
such  service,  stating  the  method  of 
service  and  the  identity  of  the 
individual  with  whom  the  prepenalty 
notice  was  left;  or 
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(4)  Upon  pfroof  of  service  on  a 
respondent  who  is  not  resident  in  the 
United  States  by  any  method  of  service 
permitted  by  the  law  of  the  jurisdiction 
in  which  the  respondent  resides  or  is 
located,  provided  the  requirements  of 
such  foreign  law  satisfy  due  process 
requirements  under  United  States  law 
with  res{>ect  to  notice  of  administrative 
proceedings,  and  where  applicable  laws 
or  intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraphs  (c)(1) 
through  (3)  of  this  section  inappropriate 
or  ineffective  for  service  upon  the 
nonresident  respondent. 

f  50a703  ResponM  to  prspenalty  notice; 
right  to  hMring  and  prehearing  discovery; 
Informai  seWenienL 

(a)  Deadline  for  response.  The 
respondent  shall  have  30  days  from  the 
date  of  mailing  or  other  service  of  the 
prepenalty  notice  pursuant  to 

§  500.702(c)  to  respond  thereto. 

(b)  Form  and  contents  of  response — 
(1)7/7  general.  The  written  response 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  be 
respoiisive  to  the  allegations  contained 
therein  and  set  forth  the  nature  of  the 
respondent's  defenses. 

(i)  The  response  must  admit  or  deny 
specifically  each  separate  allegation  of 
violation  made  in  the  prepenalty  notice. 
If  the  respondent  is  without  knowledge 
as  to  an  allegation,  the  response  shall  so 
state,  and  such  statement  shall  operate 
as  a  denial.  Failure  to  deny,  controvert, 
or  object  to  any  allegation  will  be 
deemed  an  admission  of  that  allegation. 

(ii)  The  response  must  also  set  forth 
any  additional  or  new  matter  or 
arguments  the  respondent  seeks,  or  shall 
seek,  to  use  in  support  of  all  defenses  or 
claims  for  mitigation.  Any  defense  or 
partial  defense  not  specifically  set  forth 
in  the  response  shall  be  deemed  waived, 
and  evidence  thereon  may  be  refused, 
except  for  good  cause  shown. 

(iii)  The  response  must  also 
accurately  state,  for  each  respondent, 
the  respondent's  full  name  and  address 
for  future  service,  including  current 
telephone  number  and  area  code. 
Respondents  are  responsible  for 
providing  timely  written  notice  to  all 
interested  parties  of  any  subsequent 
changes  in  the  information  provided. 

(2)  Request  for  hearing.  Any  request 
for  an  administrative  hearing  and 
prehearing  discovery  shall  be  made  in 
the  written  response  made  pursuant  to 
this  section  and  within  the  30-day  time 
period  specified  in  §  500.705(a). 

(3)  Informal  settlement.  In  addition  or 
as  an  alternative  to  a  written  response 


to  a  prepenalty  notice  piu^uant  to  this 
section,  the  respondent  or  respondent's 
representative  may  contact  the  Office  of 
Foreign  Assets  Control  as  advised  in  the 
prepenalty  notice  to  propose  the 
settlement  of  allegations  contained  in 
the  prepenalty  notice  and  related 
matters.  In  the  event  of  settlement  at  the 
prepenalty  stage,  the  prepenalty  notice 
will  be  withdrawn,  the  respondent  is 
not  required  to  take  a  written  position 
on  allegations  contained  in  the 
prepenalty  notice,  and  the  Office  of 
Foreign  Assets  Control  will  make  no 
final  determination  as  to  whether  a 
violation  occiured.  The  amount 
accepted  in  settlement  of  allegations  in 
a  prepenalty  notice  may  vary  from  the 
civil  penalty  that  might  finally  be 
imposed  in  the  event  of  a  formal 
determination  of  violation.  In  the  event 
'  no  settlement  is  reached,  the  30-day 
period  specified  in  paragraph  (a)  of  this 
section  for  written  response  to  the 
prepenalty  notice  remains  in  effect 
unless  additional  time  is  granted  by  the 
Office  of  Foreign  Assets  Control. 
Untimely  response  constitutes  a  waiver 
of  a  hearing  and  prehearing  discovery. 

§500.704    Penalty  Imposition  or  withdrawal 
absent  a  hearing  request 

(a)  No  violation.  If,  after  considering 
any  presentations  made  in  response  to 
the  prepenalty  notice  and  any  relevant 
facts,  the  Director  determines  that  there 
was  no  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  promptly  shall  notify  the 
respondent  in  writing  of  that 
determination  and  that  no  civil 
monetary  penalty  or  dvil  forfeiture 
pursuant  to  this  subpart  will  be 
imposed.  • 

(b)  Violation.  If,  after  considering  any 
presentations  made  in  response  to  the 
prepenalty  notice  and  any  relevant  facts, 
the  Director  determines  that  there  was  a 
violation  by  the  respondent  named  in 
the  prepenalty  notice,  the  Director 
promptly  shall  issue  a  written  notice  of 
the  imposition  by  the  Office  of  Foreign 
Assets  Control  of  the  civil  monetary 
penalty  and/or  civil  forfeitiire  and/or 
other  available  disposition  on  that 
respondent. 

(1)  The  penalty/ forfeiture  notice  shall 
inform  the  respondent  that  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  mailing  of  the 
penalty  notice. 

(2)  The  penalty/forfeiture  notice  shall 
inform  the  respondent  of  the 
requirement  to  furnish  respondent's 
taxpayer  identification  number  pursuant 
to  31  U.S.C.  7701  and  that  the 
Department  intends  to  use  such  number 
for  the  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 


amount  in  the  event  of  a  failiue  to  pay 
the  penalty  imposed. 

§500.705    Time  and  opportunity  to  request 
shearing. 

(a)  Deadline  for  hearing  request. 
Within  30  days  of  the  date  of  mailing  or 
other  service  of  the  prepenalty  notice 
pursuant  to  §  500.702(c),  the  respondent 
may  file  a  written  request  for  an  agency 
hearing  conducted  pursuant  to  this 
section,  to  present  the  respondent's 
defenses  to  the  im|>osition  of  a  penalty 
and/or  forfeiture,  and  to  offer  any  other 
information  foimd  to  be  admissible  into 
the  agency  record  prior  to  a  final 
determination  concerning  the 
imposition  of  a  penalty  and/or 
forfeiture. 

(b)  Content  of  written  response.  If  an 
agency  hearing  is  requested  by  the 
respondent  or  by  the  respondent's 
counsel,  the  written  hearing  request 
must  be  accompanied  by  a  written 
response  to  the  prepenalty  notice 
containing  the  information  required  by 
§  500.703(b)(l)(i)  through  (iii).  An 
untimely  hearing  request  or  vmtten 
response  to  the  prepenalty  notice 
constitutes  a  waiver  of  a- bearing. 

(c)  Signature  of  filings.  All  hearing 
requests,  motions,  responses, 
interrogatories,  requests  for  deposition 
transcripts,  requests  for  protective 
orders,  and  all  other  filings  relating  to 
requests  for  and  responses  to  discovery 
or  pertaining  to  the  hearing  process, 
must  be  signed  by  each  requesting  party 
and,  if  represented,  by  each  party's 
counsel. 

§  500.706    Hearing,  discovery,  and  decision 
on  the  record. 

(a)  Notice  of  hearing.  (1)  Any 
respondent  requesting  a  hearing  shall 
receive  notice  of  the  time  and  place  of 
the  hearing  at  the  service  address 
provided  pursuant  to 

§  500.703(b)(l)(iii).  Requests  to  change 
the  time  and  place  of  a  hearing  may  be 
submitted  to  the  Administrative  Law 
Judge,  who  may  modify  the  original 
notice  or  subsequently  set  hearing  dates. 
All  requests  for  any  change  in  time  and 
place  of  a  hearing  must  be  received  in 
the  Administrative  Law  Judge's 
chambers  and  served  upon  aJl  interested 
parties  no  later  than  10  working  days 
before  the  scheduled  hearing  date. 

(2)  The  hearing  shall  be  conducted  in 
a  manner  consistent  with  5  U.S.C.  554- 
557,  pursiaant  to  section  1710(c)  of  the 
Cuban  Democracy  Act  of  1992  (22 
U.S.C.  6001-6010),  and  section  16  of  the 
Trading  with  the  Enemy  Act  (50  U.S.C. 
Add.  16). 

(b)  Powers.  The  Administrative  Law 
Judge  shall  have  all  powers  necessary  to 
conduct  the  hearing,  consistent  with  S 
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U.S.C.  554-557,  including  the  following 
powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  require  production  of  records 
or  any  information  relative  to  any  act  or 
transaction  subject  to  this  part, 
including  the  imposition  of  sanctions 
available  under  Federal  Rule  of  Qvil 
Procedure  37(b)(2)  (Fed.  R.  Qv.  P. 
37(b)(2),  28  U.S.C.)  for  a  party's  failure 
to  comply  with  discovery  requests; 

(3)  To  receive  relevant  and  material 
evidence  and  to  rule  upon  the 
admission  of  evidence  and  offers  of 
proof; 

(4)  To  take  at  cause  depositions  to  be 
taken  as  authorized  by  this  part; 

(5)  To  regulate  the  coiuse  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  coimsel; 

(6)  To  hold  scheduling  or  prehearing 
conferences  as  deemed  necessary; 

(7)  To  consider  and  rule  upon  all 
procediual  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Secretary  or  the  Secretary's  designee 
shall  have  the  power  to  grant  any 

^  motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in 
a  final  determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Secretary  or  to  the  Secretary's  designee 
a  recommended  decision  as  provided  in 
paragraph  (s)  of  this  section; 

(9)  To  recuse  himself  on  motion  made 
by  a  party  or  on  the  Administrative  Law 
Judge's  own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing; 

(11)  To  perform  all  necessary  or 
appropriate  measures  to  discharge  the 
duties  of  an  Administrative  Law  Judge; 
and 

(12)  To  set  fees  and  expenses  for 
witnesses,  including  expert  witnesses. 

(c)  Appearance  and  practice  in  a  civil 
penalty  hearing— {1)  Appearance  before 
an  Administrative  Law  fudge  by 
counsel.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession,  or 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
respondents  upon  written  request  in  a 
civil  penalty  hearing.  A  copy  of  the 
document  appointing  the  coimsel  shall 
be  presented  to  the  Administrative  Law 
Judge  upon  the  first  appearance  of 
coimsel. 

(2)  Appearance  before  an 
Admiiustrative  Law  fudge  by  a  non- 
lawyer.  A  respondent  may  appear  on  his 
own  behalf;  a  member  of  a  partnership 
may  represent  the  partnership;  a  duly 


authorized  officer,  director,  or  employee 
of  any  corporation  may  represent  that 
corporation  in  a  civil  penalty  hearing. 
(3)  Office  of  Foreign  Assets  Control 
representation,  llie  Office  of  Foreign 
Assets  Control  shall  be  represented  by 
the  Chief  Counsel  of  the  Office  of 
Foreign  Assets  Control  or  by  the  Chief 
Counsel's  designee. 

(d)  Conflicts  of  interest — (1)  Conflict 
of  interest  in  representation.  No 
individual  shall  appear  as  counsel  for  a 
party  in  a  proceeding  conducted 
pursuant  to  this  subpart  if  it  reasonably 
appears  that  such  representftion  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person,  or  by 
counsel's  own  interests. 

(2)  Corrective  Measures.  The 
Administrative  Law  Judge  may  take 
corrective  tneasures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the 
issuance  of  an  order  limiting  the  scope 
of  representation  or  disqualifying  an 
individual  firom  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(e)  Ex  parte  communications — (1) 
Definition.  The  term  ex  parte 
communication  means  any  material  oral 
or  written  communication  not  on  the 
public  record  concerning  the  merits  of 
an  adjudicatory  proceeding  with  respect 
to  which  reasonable  prior  notice  to  all 
parties  is  not  given,  on  any  material 
matter  or  proceeding  covered  by  these 
regulations  that  takes  place  between: 

Ti)  A  party  to  the  proceeding,  a  party's 
counsel,  or  any  other  individual;  and 

(ii)  The  Administrative  Law  Judge 
handling  that  proceeding,  or  the 
Secretary,  or  the  Secretary's  designee. 

(2)  Exceptions,  (i)  A  request  for  the 
status  of  the  proceeding  does  not 
constitute  an  ex  parte  communication: 
and 

(ii)  Settlement  inquiries  and 
discussions  do  not  constitute  ex  parte 
conmiunications. 

(3)  Prohibition  on  ex  parte 
communications.  From  the  time  a 
respondent  requests  a  hearing  until  the 
date  that  the  Secretary  or  the  Secretary's 
designee  issues  a  final  decision,  no 
party,  interested  person,  or  counsel 
therefor  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication. 
The  Administrative  Law  Judge,  the 
Secretary,  and  the  Secretary's  designee 
shall  not  knowingly  make  or  cause  to  be 
made  to  a  party,  or  to  any  interested 
person  or  counsel  therefor,  any  ex  parte 
commimication. 

(4)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
Administrative  Law  Judge,  the 
Administrative  Law  Judge  shall  cause 


all  such  written  communication  (or,  if 
the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  communication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  parties  to  the  proceeding 
shall  have  an  opportunity,  within  10 
days  of  the  receipt  of  service  of  the 
notice  or  of  receipt  of  a  memorandum  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragraph  (e)(5)  of  this  section, 
appropriate  imder  the  circumstances,  or 
may  file  an  interlocutory  appeal  with 
the  Secretary  or  the  Seaetary's 
designee. 

(5)  Sanctions.  Any  respondent, 
respondent's  counsel,  or  other  party 
who  makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
soUcits  another  to  make  any  such 
communication,  may  be  subject  to  any 
appropriate  sanction  or  sanctions 
imposed  by  the  Administrative  L.aw 
Judge  for  good  cause  shown,  or  that  may 
be  imposed  upon  interlocutory  appeal 
taken  to  the  Secretary  or  the  Secretary's 
designee,  including,  but  not  limited  to, 
exclusion  from  the  hearing  and  an 
adverse  ruling  on  the  issue  which  is  the 
subject  of  the  prohibited 
communication. 

(f)  Time  limits.  Except  as  provided     ■ 
elsewhere  in  this  subpart,  the 
Administrative  Law  Judge  shall 
establish  all  time  limits  for  filings  with 
regard  to  hearings  conducted  pursuant 
to  this  subpart,  except  for  decisions  on 
interlocutory  appeals  filed  with  the 
Secretary  or  the  Secretary's  designee. 

(g)  Interlocutory  Appeal.  When 
exceptions,  requests  for  extensions,  or 
motions,  including  motions  for 
siunmary  disposition,  are  denied  by  the 
Administrative  Law  Judge,  interlocutory 
appeals  may  be  taken  to  the  Secretary  or 
to  the  Secretary's  designee  for  a 
decision. 

(1)  Interlocutory  appeals  must  be  filed 
no  later  than  10  working  days  after  the 
matter  being  appealed  has  been  decided 
in  writing  by  the  Administrative  Law 
Judge. 

(2)  Interlocutory  appeals  must  be  filed 
with  the  Secretary's  Office,  U.S. 
Treasury  Department,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220,  with  certified  copies  served 
upon  the  Administrative  Law  Judge  and 
the  Office  of  Chief  Counsel  for  the 
Office  of  Foreign  Assets  Control. 

(h)  Opportunity  for  settlement.  Any 
party  may,  at  any  time  during  the 
hearing,  unilaterally  submit  written 
offers  or  proposals  for  settlement  of  a 
proceeding  to  the  Secretary  or  the 
Secretary's  designee,  at  the  address 
listed  in  paragraph  (g)(2)  of  this  section. 
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Submission  of  a  written  settlement  offer 
does  not  provide  a  basis  for  adjourning 
or  otherwise  delajring  all  or  any  |X}rtion 
.  of  a  hearing.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  hearing  before  this  tribunal. 

(i)  Failure  to  appear.  The  unexcused 
failure  of  a  respondent  to  appear  in 
person  at  a  hearing  or  to  have  duly 
authorized  counsel  appear  in 
respondent's  place,  constitutes  a  waiver 
of  the  respondent's  right  to  a  hearing 
and  is  deemed  an  admission  of  the 
violation  alleged.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  Administrative  Law  Judge  shall  file 
with  the  Secretary  or  the  Secretary's 
designee  a  recommended  decision 
finding  a  violation  and  the  amount  of 
penalty  as  indicated  in  the  prepenalty 
notice. 

(j)  Motions — (1)  Written  motions. 
Except  as  otherwise  specifically 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion,  in  typed 
format. 

(i)  All  written  motions  must  state  with 
particularity  the  relief  sought  and  must 
be  accompanied  by  a  proposed  order. 

(ii)  No  oral  argument  may  be  held  on 
written  motions  unless  directed  by  the 
Administrative  Law  Judge.  Written 
memoranda,  briefs,  affidavits,  and  other 
relevant  material  and  documents  may  be 
filed  in  support  of  or  in  opposition  to  a 
motion. 

(2)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  unless  the 
Administrative  Law  Judge  directs  that 
such  motion  be  made  in  writing. 

(3)  Filing  of  motions — (i)  In  general. 
Motions  must  be  filed  with  the 
Administrative  Law  Judge,  and  with  the 
Office  of  Chief  Counsel.  Office  of 
Foreign  Assets  Control,  U.S.  Treasury 
Department,  1500  Pennsylvania 
Avenue,  NW,  Washington,  DC  20220, 
Mnth  the  envelope  prominently  marked, 
"Urgent:  Annex — Room  3133,"  unless 
otherwise  directed  by  the 
Administrative  Law  Judge,  or  agreed  to 
by  Chief  Counsel. 

(ii)  Interlocutory  appeals.  Motions 
related  to  interlocutory  appeals  to  the 
Secretary  or  the  Secretary's  designee 
must  be  sent  by  fax  (fax  number:  202/ 
622-1188)  and  filed  with  the  Secretary, 
U.S.  Treasury  Department,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220.  marked  "Attention:  OFAC 
Interlocutory  Appeal." 

(4)  Responses,  (i)  Any  interested  party 
may  file  a  written  response  to  a  motion 
within  20  days  of  the  date  of  mailing,  by 
registered  or  certified  letter  service  and 
pursuant  to  these  regulations.  If  directed 
by  the  Administrative  Law  Judge 


response  time  may  be  shortened  or 
extended.  The  Administrative  Law 
Judge  may  allow  each  party  to  file  a 
response  before  finally  ruling  upon  any 
oral  or  written  motion.  The 
Administrative  Law  Judge  may  allow  a 
rejoinder  to  responses  for  good  cause 
shown.  If  a  rejoinder  is  permitted,  it 
must  be  filed  within  15  days  of  the  date 
the  response  was  filed  and  served  upon 
all  parties. 

(ii)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  to  be  consent 
by  that  party  \0  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
acconipanying  the  motion. 

(5)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
mav  form  the  basis  for  sanctions. 

(k)  Discovery — (1)  In  general.  The 
availability  of  information  and 
dociunents  through  discovery  is  subject 
to  the  agency's  assertion  of  privileges 
available  to  OFAC  and/or  to  the 
Treasury  and  to  the  application  of  all 
exemptions  afforded  the  agency 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(1)  through  (9))  and 
the  Privacy  Act  (5  U.S.C.  552a)  to  all 
facets  of  discovery,  including 
interrogatories,  depositions  that  seek  the 
release  of  trade  secrets,  proprietary 
materials,  third  party  confidential  and/ 
or  commercially  sensitive  material, 
placement  of  information,  documents 
and/or  materials  under  seal  and/or 
protective  order,  and  interlocutory 
appeal  to  the  Secretary  or  the 
Secretary's  designee  from  any  decision 
of  the  Administrative  Law  Judge. 

(2)  Types  of  discovery.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods:  depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  other  evidence  for 
inspection;  and  requests  for  admission. 
All  depositions  of  federal  employees 
must  take  place  in  Washington,  DC,  at 
the  U.S.  Treasury  Department  or  at  the 
location  where  the  federal  employee  to 
be  deposed  performs  his  duties, 
whichever  the  federal  employee's 
supervisor  or  Chief  Coimsel  shall  deem 
appropriate.  All  depositions  of  federal 
employees  shall  be  held  at  a  mutually 
agreed  upon  date  and  time,  and  for  a 
mutually  agreed  upon  length  of  time. 

(3)  Interrogatories.  Respondent's 
interrogatories  must  be  served  upon  the 
Chief  Counsel  within  20  days  of 
respondent's  written  request  for  a 
hearing.  Chief  Coimsel  must  serve  Chief 
Coimsel 's  interrogatories  within  30  days 
of  the  receipt  of  service  of  respondent's 
interrogatories  or  within  30  days  of  the 
receipt  of  respondent's  written  request 


for  a  hearing  if  no  interrogatories  are 
filed  by  respondent  by  that  time.  Parties 
have  30  days  to  respond  to 
interrogatories  from  the  date 
interrogatories  are  received. 
Interrogatories  shall  be  limited  to  20 
questions  only.  Each  subpart,  section,  or 
other  designation  of  a  part  of  a  question 
shall  be  counted  as  one  complete 
question  in  computing  the  permitted  20 
question  total.  Where  more  than  20 
questions  are  served  upon  a  party,  the 
receiving  party  may  determine  which  of 
the  20  questions  the  receiving  party 
shall  answer. 

(4)  Scope.  Parties  may  obtain 
discovery  regarding  any  matter  not 
privileged,  which  has  material  relevance 
to  the  merits  of  the  pending  action.  It  is 
not  a  ground  for  objection  that  the 
information  sought  will  be  inadmissible 
at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
discovery  of  admissible  evidence.  The 
Administrative  Law  Judge  may  make 
any  order  which  justice  requires  to 
ensure  that  requests  are  not 
unreasonable,  oppressive,  excessive  in 
scope  or  unduly  burdensome,  including 
the  issuance  of  an  order  to  show  cause 
why  a  particular  discovery  request  is 
justified  upon  the  motion  of  the 
objecting  party. 

(5)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include,  inter  alia,  the 
attorney-client  privilege,  attorney 
work-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  or  classified 
information  privilege,  including 
materials  classified  pursuant  to 
Executive  Order  12958  (3  CFR,  1995 
Comp.,  p.  333)  and  any  future  Executive 
orders  that  may  be  issued  relating  to  the 
treatment  of  national  seciuity 
information,  and  all  materials  and 
information  exempted  from  release  to 
the  public  pursuant  to  the  Privacy  Act 
(5  U.S.C.  552a)  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(1) 
through  (9)). 

(6)  Updating  discovery.  Whenever  a 
party  receives  new  or  additional 
information  or  documentation,  all 
information  produced,  and  all 
information  required  to  be  provided 
pursuant  to  the  discovery  and  hearing 
process,  must  automatically  be  updated. 
The  Administrative  Law  Judge  may 
impose  sanctions  for  failure  to  update, 
including  prohibiting  opposition  to 
claims  or  defenses  raiseid,  striking 
pleadings  or  staying  proceedings, 
dismissing  the  action  or  any  part 
thereof,  rendering  a  judgment  by 
default,  and  holding  a  party  in 
contempt. 
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(7)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  no  later 
than  20  days  prior  to  the  date  scheduled 
for  the  conunencement  of  the  hearing. 
No  exceptions  to  this  time  limit  shall  be 
peimitteid,  imless  the  Administrative 
Law  Judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph  (k)(7). 

O)  Summary  disposition— {,1)  In 
general.  The  Administrative  Law  Judge 
shall  recommend  that  the  Secretary  or 
the  Secretary's  designee  issue  a  fiiiial 
order  granting  a  motion  for  summary 
disposition  if  the  focts  of  the  record 
show  that: 

(i)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(ii)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 

(2)  Filing  of  motions  and  responses,  (i) 
Any  party  who  believes  that  there  is  no 
genuine  issue  t)f  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  pari  ^ 
of  the  proceeding.  Any  party,  witkin  20 
days  after  service  of  sudi  a  motion,  or 
within  such  time  period  as  allowed  by 
the  Administrative  Law  Judge,  may  file 

a  response  to  such  motion. 

(iij  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadii:^,  stipulations,  depositions, 
transcripts,  affidavits,  and  any  other 
evidentiary  materials  that  the  moving 
party  contends  support  his  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  moving 
party's  argiunents.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  summary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  simunaiy  disposition 
would  be  inappropriate. 

(3)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  own  motion,  the 
Administrative  Law  Judge  may  hear  oral 
argument  on  the  motion  for  summary 
disposition. 

(4)  Decision  on  motion.  Following 
receipt  of  a  motion  for  siunmary 
disposition  and  all  responses  thereto, 
the  Administrative  Law  Judge  shall 
determine  whether  the  moving  party  is 


entitled  to  summary  disposition.  If  the 
Administrative  Law  Judge  determines 
that  summary  disposition  is  warranted, 
the  Administrative  Law  Judge  shall 
submit  a  recommended  decision  to  that 
effect  to  the  Secretary.  If  the 
Administrative  Law  Judge  finds  that  no 
party  is  entitled  to  summary 
disposition,  he  or  she  shall  make  a 
ruling  denying  the  motion. 

(5)  Interlocutory  appeal.  Following 
receipt  of  the  Administrative  Law 
Judge's  recommended  decision  relating 
to  summary  disposition,  each  party  has 
the  right  to  an  interlocutory  appeal  to 
the  Secretary  or  the  Secretary's 
designee,  within  20  days  immediately 
following  the  Administrative  Law 
Judge's  decision. 

(m)  Partial  summary  disposition.  If 
the  Administrative  Law  Judge 
determines  that  a  party  is  entitled  to 
siunmary  disposition  as  to  certain 
claims  only,  the  Administrative  Law 
Judge  shall  defer  submission  of  a 
recommended  decision  as  to  those 
claims.  A  hearing  on  the  remaining 
issues  must  be  ordered  and  those  claims 
for  which  the  Administrative  Law  Judge 
has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

(n)  Prehearing  conferences  and 
submissions — (1)  Prehearing 
conferences.  The  Administrative  Law 
Judge  may,  on  his  own  motion,  or  at  the 
request  of  any  party  for  good -cause 
shown,  direct  coimsel  for  the  parties  to 
meet  with  him  (in  person,  by  telephone, 
or  by  teleconference)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(i)  Simplification  and  clarification  of 
the  issues; 

(ii)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
dociunents; 

(iii)  Matters  of  which  official  notice 
may  be  taken; 

(iv)  Limitation  of  the  niunber  of 
witnesses; 

(v)  Summary  disposition  of  any  or  all 
issues; 

(vi)  Resolution  of  discovery  issues  or 
disputes;  and 

(vii)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(2)  Prehearing  orders.  At,  or  within  a 
reasonable  time  following  the 
conclusion  of,  any  prehearing 
conference,  the  Administrative  Law 
Judge  shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 


(3)  Prehearing  submissions.  Within  40 
days  of  the  receipt  of  respondent's 
request  fo];>a  hearing  or  at  a  time  set  by 
the  Administrative  Law  Judge,  the 
Office  of  Foreign  Assets  Control  shall 
serve  on  the  respondent  and  upon  the 
Administrative  Law  Judge,  the    . 
following: 

(i)  Stipulations  of  fact,  if  any; 

(ii)  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(iii)  A  hst  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
simunary  of  the  expected  testimony  of 
each  witness. 

(4)  Deadline  for  respondent's  and 
other  interested  parties'  submissions. 
Unless  for  good  cause  shown  the 
Administrative  Law  Judge  permits  an 
extension  of  time  to  file,  the  respondent 
and  other  interested  parties  shall  have 
20  days  firom  the  date  of  the  submission 
by  the  Office  of  Foreign  Assets  Control 
of  the  items  set  forth  in  paragraph  (n)(3) 
of  this  section,  and/or  of  another 
interested  party's  service  of  items  set 
forth  in  this  paragraph  (n)(4),  to  serve 
upon  the  Administrative  Law  Judge  and 
all  parties,  the  following: 

(i)  Its  response  to  stipulations  of  fact, 
if  any; 

(ii)  A  list  of  the  exhibits  to  be    . 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(iii)  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  the 
name  and  address  of  each  witness  and 
a  short  summary  of  the  expected 
testimony  of  each  %vitness. 

(5)  Effect  of  failure  to  comply.  No 
witness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  Usted  in  the 
prehearing  submissions  pursuant  to 
paragraphs  (n)(3)  and  (n)(4)  of  this 
section,  except  for  good  cause  shown. 

(o)  Public  hearings — (1)  In  general. 
All  hearings  shall  be  open  to  the  pubUc, 
unless  the  Administrative  Law  Judge,  at 
his  discretion,  determines  at  any  time 
prior  to  or  during  the  hearing,  that 
holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  Within 
2G  days  of  service  of  the  notice,  any 
party  may  file  with  the  Administrative 
Law  Judge  a  request  for  a  closed 
hearing,  and  any  party  may  file  a 
pleading  in  reply  to  such  a  request. 
Failure  to  file  a  request  or  a  reply  is 
deemed  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  closed. 

(2)  Filing  document  under  seal,  (i) 
The  Office  of  Foreign  Assets  Control 
may  file  any  documents  or  any  part  of 
a  document  under  seal  if  disclosure  of 
the  dociunent  would  be  inconsistent 
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with  the  protection  of  the  public  interest 
or  if  justice  requiieti  protection  of  any 
person,  including  a  soiuce  or  %  party, 
from  annoyance,  threat,  oppression,  or 
undue  biuden  or  expense,  or  the 
disclosiu«  of  the  information  would  be, 
or  might  reasonably  lead  to  a  disclosure, 
contrary  to  Executive  Order  12958  or 
other  Executive  orders  concerning 
disclosure  of  information,  U.S.  Treasury 
Department  regulations,  the  Privacy  Act, 
or  the  Freedom  of  Information  Act. 

(ii)  The  Administrative  Law  Judge 
shall  also  safeguard  the  security  and 
integrity  of  any  documents  under  seal 
and  sh^  take  all  appropriate  steps  to 
preserve  the  confidentiality  of  such 
documents  or  any  parts  thereof, 
including  closing  portions  of  the 
hearing  to  the  public.  Release  of  any 
information  under  seal,  in  any  form,  or 
in  any  manner,  is  subject  to  the  same 
sanctions  and  the  exercise  of  the  same 
authorities  provided  with  respect  to  ex 
parte  communications  under  paragraph 
(e)(5)  of  this  section. 

(iii)  Should  the  Administrative  Law 
Judge  deny  placement  of  any  documents 
under  seal  ex  under  protective  order, 
any  interested  party,  and  any  person 
whose  doounents  or  materials  are  at 
issue,  may  file  an  interlocutory  appeal 
to  the  Seoetary  or  the  Secretary's 
designee.  In  such  cases  the 
Administrative  Law  Judge  must  not 
release  or  expose  any  of  the  records  or 
documents  in  question  to  the  public  or 
to  any  other  parties  for  a  period  of  20 
days  from  the  date  of  the  Administrative 
Law  Judge's  ruling,  in  order  to  permit  a 
petitioner  the  opportimity  to  either 
Mdthdnw  the  records  and  documents  or 
to  file  an  interlocutory  appeal  with  the 
Secretary  or  the  Secretary's  designee 
requesting  an  order  that  the  records  be 
placed  under  seal. 

(iv)  Upon  settlement,  final  decision, 
or  motion  to  the  Administrative  Law 
Judge  for  good  cause  shown,  all 
materials  (including  all  copies)  under 
seal  or  protective  order  shall  be  returned 
to  the  respective  parties,  except  when  it 
may  be  necessary  to  retain  a  record  until 
the  judicial  process  is  completed. 

(v)  Written  notice  of  all  requests  for 
release  of  protected  dociunents  or 
materials  shall  be  given  to  all  interested 
parties  registered  with  the 
Administrative  Law  Judge  at  least  20 
days  prior  to  any  permitted  release  and 
prior  to  any  access  not  specifically 
authorized  under  the  protective  order.  A 
copy  of  all  requests  for  informationt 
including  the  name,  address,  and 
telephone  number  of  the  requester,  shall 
be  provided  to  the  petitioner.  Each 
request  for  access  to  protected  material 
must  also  provide  the  names,  addresses, 
and  telephone  numbers  of  all  persons 


represented  by  the  requester,  including 
those  on  whose  behalf  the  requester 
seeks  access  to  protected  information. 
The  Administrative  Law  Judge  shall 
impose  sanctions  provided  under 
paragraphs  (e)(4)  and  (5)  of  this  section 
for  failure  to  provide  this  information. 

(p)  Conduct  of  hearings — (1)  In 
general — (i)  Overview.  Hearings  shall  be 
conducted  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues  and  facts.  Each  party 
has  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  to  conduct  such  cross 
examination  as  may  be  required  for  full 
disclosiue  of  the  relevant  facts. 

(ii)  Order  of  hearing.  The  Office  of 
Foreign  Assets  Control  shall  present  its 
case-in-chief  first,  unless  otherwise 
ordered  in  advance  by  the 
Administrative  Law  Judge  or  otherwise 
expressly  specified  by  law  or  regulation. 
The  Office  of  Foreign  Assets  Control 
shall  be  the  first  party  to  present  an 
opening  statement  and  a  closing 
statement  and  may  make  a  rebuttal 
statement  after  the  respondent's  closing 
statement. 

(iii)  Stipulations.  Unless  the 
Administrative  Law  Judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  doounents,  the 
admissibility  of  which  has  been 
previously  stipulated,  will  be  admitted 
inte  evidence  upon  commencement  of 
the  hearing. 

(2)  Transcript.  A  record  of  the  hearing 
shall  be  made  by  manual  or  electronic 
means,  including  through  the  use  of 
audio  recorded  diskettes  or  audio- 
visual cassettes,  and  transcribed  unless 
the  Administrative  Law  Judge  rules 
otherwise.  The  transcript  shall  be  made 
available  to  any  party  upon  payment  of 
the  cost  thereof.  The  Administrative 
Law  Judge  shall  have  authority  to  order 
the  record  corrected,  either  upou  a 
motion  to  correct,  upon  a  motion  to 
stipulate  by  the  parties  for  good  cause 
shown,  or  following  notice  to  the  parties 
upon  the  Administrative  Law  Judge's 
own  motion.  The  Administrative  Law 
Judge  shall  serve  notice  u]X>n  all  parties, 
at  the  addresses  provided  by  the  parties 
pursuant  to  §  500.703(b)(l)(iii),  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed  with  the 
Administrative  Law  Judge. 

(q)  Evidence — (1)  Admissibility,  (i) 
Except  as  is  otherwise  set  forth  in  this 
section,  evidence  that  is  relevant  and 
material  is  admissible  to  the  fullest 
extent  authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 


(ii)  Evidence  may  be  excluded  if  it  is 
misleading  or  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  imfair  prejudice  or  confusion  of  the 
issues,  considerations  of  imdue  delay  or 
waste  of  time,  or  of  needless 
presentation  of  cumulative  evidence. 

(iii)  Evidence  that  would  be 
inadmissible  imder  the  Federal  Rules  of 
Evidence  need  not  be  deemed  or  ruled 
to  be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant  and  material, 
and  not  imduly  repetitive. 

(2)  Official  notice,  (i)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  coiut. 

(ii)  All  matters  officially  noticed  by 
the  Administrative  Law  Judge  shall 
appear  on  the  record. 

Ciii)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties, 
upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

(3)  Duplicate  copies.  A  dupficate  copy 
of  a  document  is  admissible  to  the  same 
extent  as  the  original,  imless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(4)  Admissibility  of  evidence. 
Objections  to  the  admissibility  of 
evidence  must  be  timely  made  and 
rulings  on  all  objections  must  appear  on 
the  record.  Failiue  to  object  to 
admission  of  evidence  or  to  any  ruling 
constitutes  a  waiver  of  the  objection. 

(5)  Rejected  exhibits.  The 
Administrative  Law  Judge  shall  retain 
rejected  exhibits,  adequately  marked  for 
identification,  in  the  event  of  an 
interlocutory  appeal. 

(6)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  mattera  of 
fact  or  to  the  authenticity  of  any 
relevant  documents.  Such  stipulations 
may  be  received  into  evidence  at  a 
hearing  and  are  binding  on  the  parties 
with  respect  to  the  mattera  therein 
stipulated. 

(7)  Depositions  of  unavailable 
witnesses.  If  a  witness  is  unavailable  to 
testify  at  a  hearing,  and  that  witness  has 
testified  in  a  deposition  within  the 
United  States  to  which  all  parties  to  the 
proceeding  have  received  timely  notice 
and  an  opportunity  to  participate,  a 
party  may  offer  as  evidence  all  or  any 
part  of  the  transcript  of  the  deposition, 
including  deposition  exhibits.  All  costs 
of  depositions  shall  be  borne  by  the 
party  requesting  the  deposition. 

(r)  Proposed  decision  and  supporting 
briefs — (1)  Proposed  decisions.  Any 
party  may  file  with  the  Administrative 
Law  Judge  a  proposed  decision  within 
30  days  after  the  parties  have  received 
notice  that  the  transcript  has  been  filed 
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with  the  Administrative  Law  Judge, 
imless  otherwise  ordered  by  the 
Administrative  Law  Judge. 

(2)  Reliance  on  relevant  authorities. 
The  proposed  decision  must  be 
supported  by  citation  to  relevant 
authorities  and  by  transcript  page 
references  to  any  relevant  portions  of 
the  record.  At  the  same  time  the 
proposed  decision  is  filed,  a  post- 
hearing  brief  may  be  filed  in  support. 
The  post-hearing  brief  shall  be  filed 
either  as  part  of  the  same  doounent  or 
in  a  separate  document. 

(3)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  decision  is 
due.  Reply  briefs  must  be  strictly 
limited  to  responding  to  new  matters, 
issues,  or  arguments  raised  in  another 
party's  papers.  A  party  who  has  not 
filed  a  proposed  decision  or  a  post- 
hearing  brief  may  not  file  a  reply  brief. 

(4)  Simultaneous  filing  required. 
Absent  a  showing  of  good  cause  for  the 
use  of  another  procedure,  the 
Administrative  Law  Judge  shall  not 
order  the  filing  by  any  party  of  any  brief 
or  reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

(sj  Recommended  decision  and  filing 
of  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs,  the  Administrative  Law 
Judge  shall  file  with  and  certify  to  the 
Secretary  or  the  Secretary's  designee  the 
record  of  the  proceeding  and  the 
decision.  The  record  must  include  the 
Administrative  Law  Judge's 
recommended  decision,  including  a 
determination  either  that  there  was  no 
violation  by  the  person  named  in  the 
prepenalty  notice,  or  that  there  was  a 
violation  by  the  person  named  in  the 
prepenalty  notice,  and  the 
recommended  monetary  penalty  and/or 
dvil  forfeiture  and/or  other  disposition 
available  to  the  Office  of  Foreign  Assets 
Control.  In  addition  to  the  proposed 
decision,  the  record  must  include  all 
prehearing  and  hearing  transcripts, 
Exhibits,  and  rulings,  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  Administrative 
Law  Judge  shall  have  the  recommended 
decision  served  upon  each  party. 

(t)  Exceptions  to  the  recommended 
decision.  When  the  Administrative  Law 
Judge  has  issued  his  recommended 
decision,  the  Administrative  Law  Judge 
or  his  representative  shall  contact  each 
party  by  telephone  at  the  telephone 
number  provided  by  each  party 
pursuant  to  §  500.703(b)(l)(iii).  Within  3 
days  of  telephoning  the  parties,  the 
recommended  decision  shall  be  mailed 
by  the  Administrative  Law  Judge  to  the 
parties.  A  party  may  file  written 


exceptions  to  the  recommended 
decision  with  the  Secretary  or  the    ' 
Secretary's  designee  within  30  days  of 
the  date  the  telephone  call  is  placed  by 
the  Administrative  Law  Judge  or  his 
representative.  A  supporting  brief  may 
be  filed  at  the  time  the  exceptions  are 
filed. 

(u)  Final  decision.  The  final  decision 
of  the  Secretary  or  the  Secretary's 
designee  shall  be  based  on  a  review  of 
the  proposed  decision  and  the  entire 
record  of  the  proceeding.  The  final 
written  decision  shall  be  provided  to  all 
parties. 

S  500.707    Judicial  review. 

Any  person  may  seek  judicial  review 
as  provided  under  5  U.S.C.  702  for  a 
penalty  and/or  forfeiture  imposed 
pursuant  to  this  part. 

$500,708    Referral  to  United  StatM 
Department  of  Justice;  administrative 
collaction  measures. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  part  within  30  days  of  the  mailing 
of  the  written  notice  of  the  imposition 
of  the  penalty,  the  matter  may  be 
referred  for  administrative  collection 
measures  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  dvil 
suit  in  a  Federal  district  €x>urt. 

PART  505— REGULATIONS 
PROHIBITINQ  TRANSACTIONS 
INVOLVING  THE  SHIPMENT  OF 
CERTAIN  MERCHANDISE  BETWEEN 
FOREIGN  COUNTRIES 

1.  The  authority  citation  for  part  505 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  Pub.  L 
101-410, 104  Stat.  890  (28  U.S.C.  2461  note); 
E.O.  9193.  7  FR  5205,  3  CFR.  1938-1943 
Comp.,  p.  1174;  E.O.  9989, 13  FR  4891,  3 
CFR,  1943-1948  Comp.,  p.  748. 

2.  Section  505.50  is  revised  to  read  as 
follows: 

$505.50    Penalties. 

For  provisions  relating  to  civil 
penalties  and  civil  forfeiture,  see 
subpart  G  of  part  500  of  this  chapter. 

PART  515— CUBANASSETS 
CONTROL  REGULATIONS 

1.  The  authority  citation  for  part  515 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  App.  1-44;  22  U.S.C. 
6001-6010;  22  U.S.C  6021-6091;  22  U.S.C 
2370(a);  Pub.  L.  104-132, 110  Stat.  1214, 
1254  (18  U.S.C.  2332d);  Pub.  L.  101-410, 104 
Stat.  890  (28  U.S.C.  2461  note);  E.O.  9193,  7 . 
FR  5205,  3  CFR,  1938-1943  Comp.,  p.  1174; 
E.O.  9989. 13  FR  4891,  3  CFR,  1943-1948 
Comp.,  p.  748;  Proc.  3447,  27  FR  1085.  3 


CFR,  1959-1963  Comp.,  p.  157;  E.0. 12854. 
58  FR  36587,  3  CFR,  1993  Comp..  p.  614. 

2.  Subpart  G  is  revised  to  read  as 
follows: 

8ut)partO   Panaltiss 

Sees. 

515.701  Penalties. 

1515.702  Prepenalty  notice;  contents;  service. 

515.703  Response  to  prepenalty  notice;  right 
to  hearing  and  prehearing  discovery; 
infomial  settlement 

515.704  Penalty  imposition  or  withdrawal 
at>sent  a  hearing  request 

515.705  Time  and  opportunity  to  request  a 
hearing. 

515.706  Hearing,  discovery,  and  decision  on 
the  record. 

515.707  judicial  review. 

515.708  Referral  to  United  States  Department 
of  Justice;  administrative  collection 
measures. 

Subpart  G— Penalties 

$515,701    Panaltlas.  '^ 

(a)  Attention  is  directed  to  section  16 
of  the  Trading  with  the  Enemy  Act  (50 
U.S.C.  App.  16),  as  adjusted  pursuant  to 
the  Federal  Civil  PenaJties  Inflation 
Adjustment  Act  of  1990  (Pub.  L.  101- 
410,  as  amended,  28  U.S.C.  2461  note), 
which  provides  that: 

(1)  Persons  who  willfully  violate  any 
provision  of  that  act  or  any  license,  rule, 
or  regulation  issued  thereunder,  and 
persons  who  willfully  violate,  neglect, 
or  refuse  to  comply  with  any  order  of 
the  President  issued  in  compliance  with 
the  provisions  of  that  act  shall,  upon 
conviction,  be  fined  not  more  than 
$1,000,000  or,  if  an  individual,  be  fined 
not  more  than  SlOO.OOO  or  imprisoned 
for  not  more  than  10  years,  or  both;  and 
an  officer,  director,  or  agent  of  any 
corporation  who  knowingly  partidpates 
in  such  violation  shall,  upon  conviction, 
be  fined  not  more  than  $100,000  or 
imprisoned  for  not  more  than  10  years, 
or  both. 

(2)  Any  property,  funds,  seciuities, 
paper,  or  other  articles  or  docxunents.  ot 
any  vessel,  together  with  its  tackle, 
apparel,  furniture,  and  equipment, 
concerned  in  a  violation  of  the  act  may 
upon  conviction  be  forfeited  to  the 
United  States. 

(3)  The  Secretary  of  the  Treasury  may 
impose  a  dvil  penalty  of  not  more  than 
$55,000  per  violation  on  any  person 
who  violates  any  license,  order,  or 
regulation  issued  under  that  act. 

(4)  Any  property,  funds,  securities, 
papers,  or  other  articles  or  documents, 
or  any  vessel,  together  with  its  tackle, 
apparel,  furniture,  and  equipment,  that 
is  the  subject  of  a  violation  subjed  to  a 
civil  penalty  issued  pursuant  to  the  ad 
shall,  at  the  discretion  of  the  Secretary 
of  the  Treasury,  be  forfeited  to  the 
United  States  Government. 
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(b)  The  criminal  penalties  provided  in 
the  Trading  with  the  Enemy  Act  are 
subject  to  increase  pursuant  to  18  U.S.C. 
3571. 

(c)  Attention  is  directed  to  18  U.S.C. 
1001,  which  provides  that  whoever,  in 
any  matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  knowingly  and  willfully  falsifies, 
conceals  or  covers  up  by  any  trick, 
scheme,  or  device  a  material  fact,  or 
makes  any  false,  fictitious  or  fraudulent 
statements  or  representation  or  makes  or 
uses  any  false  writing  or  dociunent 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or 
entry,  shall  be  fined  under  title  18, 
United  States  Code,  or  imprisoned  not 
more  than  five  years,  or  both. 


S  515.702 
service. 


Prepenaity  notice;  contents; 


(a)  When  required.  If  the  Director  of 
the  ORice-of  Foreign  Assets  Control  has 
reasonable  cause  to  believe  that  there 
has  occurred  a  violation  of  any 
provision  of  this  part  or  a  violation  of 
the  provisions  of  any  license,  nding, 
regulation,  order,  direction  or 
instruction  issued  by  or  pursuant  to  the 
direction  or  authorization  of  the 
Secretary  of  the  Treasury  pursuant  to 
this  part  or  otherwise  imder  the  Trading 
with  the  Enemy  Act,  and  the  Director 
determines  that  further  proceedings  are 
warranted,  he  shall  issue  to  the  person 
concerned  a  notice  of  his  intent  to 
impose  a  monetary  penalty  and/or 
forfeitiue.  The  prepenalty  notice  may  be 
issued  whether  or  not  another  agency 
has  taken  any  action  with  respect  to  this 
matter. 

(b)  Contents — (1)  Facts  of  violation. 
The  prepenalty  notice  shall  describe  the 
violation,  specify  the  laws  and 
regulations  allegedly  violated,  and  state 
the  amount  of  the  proposed  monetary 
penalty  and/or  forfeitiue. 

(2)  Respondent's  rights — (i)  Right  to 
respond.  The  prepenalty  notice  shall 
also  inform  the  respondent  of 
respondent's  right  to  respond  to  the 
notice  within  30  days  of  the  mailing  or 
other  service  of  the  notice  pursuant  to 
paragraph  (c)  of  this  section,  as  to  why 
a  monetary  penalty  and/or  forfeiture 
should  not  be  imposed,  or,  if  imposed, 
why  it  should  be  in  a  lesser  amount 
than  proposed. 

(ii)  Right  to  request  a  hearing.  The 
prepenalty  notice  shall  also  inform  the 
respondent  that,  in  the  response 
provided  for  in  paragraph  (b)(2)(i)  of 
this  section,  the  respondent  may  also 
request  a  hearing  conducted  pursiiant  to 
5  U.S.C.  554-557  to  present  the 
respondent's  defenses  to  the  imposition 
of  a  penalty  and/or  forfeiture  and  to 
offer  any  other  information  that  the 


respondent  believes  should  be  included 
in  ihe  agency  record  prior  to  a  final 
determination  concerning  the 
imposition  of  a  penalty  and/or 
forfeiture.  Untimely  response 
constitutes  a  waiver  of  a  hearing. 

(iii)  Right  to  request  discovery  prior  to 
hearing.  The  prepenalty  notice  shall 
also  inform  the  respondent  of  the  right 
to  discovery  prior  to  a  requested 
hearing.  Discovery  must  be  requested  in 
writing  in  the  response  provided  for  in 
paragraph  (b)(2)(i)  of  this  section,  jointly 
with  respondent's  request  for  a  hearing. 
Untimely  response  constitutes  a  waiver 
of  prehearing  discovery. 

(c)  Service.  The  prepenalty  notice,  or 
any  amendment  or  supplement  thereto, 
shall  be  served  upon  the  respondent. 
Service  shall  be  presumed  completed: 

(1)  Upon  mailing  a  copy  by  registered 
■  or  certified  mail,  return  receipt 

requested,  addressed  to  the  respondent 
at  the  respondent's  last  known  address; 
or 

(2)  Upon  presentment  of  a  date- 
stamped  postal  receipt  by  the  Office  of 
Foreign  Assets  Control  with  respect  to 
any  respondent  who  has  refused, 
avoided,  or  in  any  way  attempted  to 
decline  delivery,  tender,  or  acceptance 
of  the  registered  or  certified  letter  or  has 
refiised  to  recover  a  registered  or 
certified  letter  served;  or 

(3)  Upon  leaving  a  copy  with  the 
respondent  or  an  officer,  a  managing  or 
general  agent,  or  any  other  agent 
authorized  by  appointment  or  by  law  to 
accept  or  receive  service  for  the 
respondent,  evidenced  by  a  certificate  of 
service  signed  by  the  individual  making 
such  service,  stating  the  method  of 
service  and  the  identity  of  the 
individual  with  whom  the  prepenalty 
notice  was  left;  or 

(4)  Upon  proof  of  service  on  a 
respondent  who  is  not  resident  in  the 
United  States  by  any  method  of  service 
permitted  by  the  law  of  the  jurisdiction 
in  which  the  respondent  resides  or  is 
located,  provided  the  requirements  of 
such  foreign  law  satisfy  due  process 
requirements  under  United  States  law 
with  respect  to  notice  of  administrative 
proceedings,  and  where  applicable  laws 
or  intergovernmental  agreements  or 
understandings  make  the  methods  of 
service  set  forth  in  paragraphs  (c)(1) 
through  (3)  of  this  section  inappropriate 
or  ineffective  for  service  upon  Uie 
nonresident  respondent. 

1515.703  Rasponaa  to  prapanalty  notica; 
right  to  hearing  and  pratisaring  discovary; 
bifonnal  aatUament. 

(a)  Deadhne  for  response.  The 
respondent  shall  have  30  days  from  the 
date  of  mailing  or  other  service  of  the 


prepenalty  notice  pursuant  to 
§  515.702(c)  to  respond  thereto. 

(b)  Form  and  contents  of  response — 
(1)  /n  general.  The  written  response 
need  not  be  in  any  particular  form,  but 
shall  contain  information  sufficient  to 
indicate  that  it  is  in  response  to  the 
prepenalty  notice.  It  should  be 
responsive  to  the  allegations  contained 
therein  and  set  forth  tiie  nature  of  the 
respondent's  defenses. 

(i)  The  response  must  admit  or  deny 
specifically  each  separate  allegation  of 
violation  made  in  the  prepenalty  notice. 
If  the  respondent  is  without  knowledge 
as  to  an  allegation,  the  response  shall  so 
state,  and  such  statement  shall  operate 
as  a  denial.  Failure  to  deny,  controvert, 
or  object  to  any  allegation  will  be 
deemed  an  admission  of  that  allegation. 

(ii)  The  response  must  also  set  forth 
any  additional  or  new  matter  or 
arguments  the  respondent  seeks,  or  shall 
seek,  to  use  in  support  of  all  defenses  or 
claims  for  mitigation.  Any  defense  or 
partial  defense  not  specifically  set  forth 
in  the  response  shall  be  deemed  waived, 
and  evidence  thereon  may  be  refused, 
except  for  good  cause  showm. 

(iii)  The  response  must  also 
accurately  state,  for  each  respondent, 
the  respondent's  full  name  and  address 
for  futiue  service,  including  current 
telephone  number  and  area  code. 
Respondents  are  responsible  for 
providing  timely  written  notice  to  all 
interested  parties  of  any  subsequent 
changes  in  the  information  provided. 

(2)  Request  for  hearing.  AJay  request 
for  an  administrative  hearing  and 
prehearing  discovery  shall  be  made  in 
the  written  response  made  pursuant  to 
this  section  and  within  the  30-day  time 
period  specified  in  §  515.705(a). 

(3)  Informal  settlement.  In  addition  or 
as  an  alternative  to  a  written  response 
to  a  prepenalty  notice  pursuant  to  this 
section,  the  respondent  or  respondent's 
representative  may  contact  the  Office  of 
Foreign  Assets  Control  as  advised  in  the 
prepenalty  notice  to  propose  the 
settlement  of  allegations  contained  in   ' 
the  prepenalty  notice  and  related 
matters.  In  the  event  of  settlement  at  the 
prepenalty  stage,  the  prepenalty  notice 
will  be  withdrawn,  the  respondent  is 
not  required  to  take  a  written  position 
on  allegations  contained  in  the 
prepenalty  notice,  and  the  Office  of 
Foreign  Assets  Control  will  moke  no 
final  determination  as  to  whether  a 
violation  occurred.  The  amount 
accepted  in  settlement  of  allegations  in 
a  prepenalty  notice  may  vary  from  the 
dvil  penalty  that  might  finally  be 
imposed  in  the  event  of  a  formal 
determination  of  violation.  In  the  event 
no  settlement  is  reached,  the  30-day 
period  specified  in  paragraph  (a)  of  this 
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section  for  written  response  to  the 
prepenalty  notice  remains  in  effect 
unless  additional  time  is  granted  by  the 
Office  of  Foreign  Assets  Control. 
Untimely  response  constitutes  a  waiver 
of  a  hearing  and  prehearing  discovery. 

1515.704  Penalty  Imposition  or  withdrawal 
absent  a  hearing  request 

(a)  No  violation.  If,  after  considering 
any  presentations  made  in  response  to 
the  prepenalty  notice  and  any  relevant 
facts,  the  Director  determines  that  there 
was  no  violation  by  the  respondent 
named  in  the  prepenalty  notice,  the 
Director  promptly  shall  notify  the 
respondent  in  writing  of  that 
determination  and  that  no  civil 
monetary  penalty  or  civil  forfeiture 
pursuant  to  this  subpart  will  be 
imposed. 

(b)  Violation.  If,  after  considering  any 
presentations  made  in  response  to  the 
prepenalty  notice  and  any  relevant  &cts, 
the  Director  determines  that  there  was  a 
violation  by  the  respondent  named  in 
the  prepenalty  notice,  the  Director 
promptly  shall  issue  a  written  notice  of 
the  imposition  by  the  Office  of  Foreign 
Assets  Control  of  the  civil  monetary 
penalty  and/or  civil  forfeiture  and/or 
other  available  disposition  on  that 
respondent. 

(1)  The  penalty/fbrfeitiire  notice  shall 
inform  the  respondent  that  payment  of 
the  assessed  penalty  must  be  made 
within  30  days  of  the  mailing  of  the 
penalty  notice. 

(2)  llie  penalty/forfeitiue  notice  shall 
inform  the  respondent  of  the 
requirement  to  furnish  respondent's 
taxpayer  identification  number  puj^uant 
to  31  U.S.C.  7701  and  that  the 
Department  intends  to  use  such  number 
for  the  purposes  of  collecting  and 
reporting  on  any  delinquent  penalty 
amount  in  the  event  of  a  failure  to  pay 
the  penalty  imposed. 

1515.705  Time  and  opfwrtunlty  to  request 
a  hearinQ. 

■    (a)  Deadline  for  hearing  request. 
Within  30  days  of  the  date  of  mailing  or 
other  service  of  the  prepenalty  notice 
pursuant  to  §  515. 702(c),  the  respondent 
may  file  a  written  request  for  an  agency 
hearing  conducted  pursuant  to  this 
section,  to  present  the  respondent's 
defenses  to  the  imposition  of  a  penalty 
and/or  forfeitiue,  and  to  offer  any  other 
information  found  to  be  admissible  into 
the  agency  record  prior  to  a  final 
determination  concerning  the 
imposition  of  a  penalty  and/or 
foifeitiue. 

(b)  Content  of  written  response.  If  an 
agency  hearing  is  requested  by  the 
respondent  or  by  the  respondent's 
counsel,  the  written  hearing  request 


must  be  accompanied  by  a  written 
response  to  the  prepenalty  notice 
containing  the  information  required  by 
§  515.703(b)(l){i)  through  (iii).  An 
untimely  hearing  request  or  written 
response  to  the  pre{>enalty  notice 
constitutes  a  waiver  of  a  bearing. 

(c)  Signature  of  filings.  All  hearing 
requests,  motions,  responses, 
interrogatories,  requests  for  deposition 
transcripts,  requests  for  protective 
orders,  and  all  other  filings  relating  to 
requests  for  and  responses  to  discovery 
or  pertaining  to  the  hearing  process, 
must  be  signed  by  each  requesting  party 
and,  if  represented,  by  each  party's 
counsel. 

$51 5.706    Hesrtng,  dlscovsfy ,  and  decision 
on  the  record. 

(a)  Notice  of  hearing.  (1)  Any 
respondent  requesting  a  hearing  shall 
receive  notice  of  the  time  and  place  of 
the  hearing  at  the  service  address 
provided  pursuant  to 

§  515.703n))(l)(iii).  Requests  to  change 
the  time  and  place  of  a  hearing  may  be 
submitted  to  the  Administrative  Law 
Judge,  who  may  modify  the  original 
notice  or  subsequently  set  hearing  dates. 
All  requests  for  any  change  in  time  and 
place  of  a  hearing  must  be  received  in 
the  Administrative  Law  Judge's 
chambers  and  served  upon  all  interested 
parties  no  later  than  10  working  days 
before  the  scheduled  hearing  date. 

(2)  The  hearing  shall  be  conducted  in' 
a  manner  consistent  with  5  U.S.C.  554- 
557,  pursuant  to  section  1710(c)  of  the 
Cuban  Democracy  Act  of  1992  (22 
U.S.C.  6001-6010),  and  section  16  of  the 
Trading  with  the  Enemy  Act  (50  U.S.C. 
App.  16). 

(b)  Powers.  The  Administrative  Law 
Judge  shall  have  all  powers  necessary  to 
conduct  the  hearing,  consistent  with  5 
U.S.C.  554-557,  including  the  following 
powers: 

(1)  To  administer  oaths  and 
affirmations; 

(2)  To  require  production  of  records 
or  any  information  relative  to  any  act  or 
transaction  subject  to  this  part, 
including  the  imposition  of  sanctions 
available  imder  Federal  Rule  of  Civil 
Procedure  37(b)(2)  (Fed.  R.  Civ.  P. 
37(b)(2),  28  U.S.C.)  for  a  party's  failure 
to  comply  with  discovery  requests: 

(3)  To  receive  relevant  and  material 
evidence  and  to  rule  upon  the 
admission  of  evidence  and  offers  of 
proof; 

(4)  To  take  or  cause  depositions  to  be 
taken  as  authorized  by  this  part; 

(5)  To  regulate  the  course  of  the 
hearing  and  the  conduct  of  the  parties 
and  their  counsel; 

(6)  To  hold  scheduling  or  prehearing 
conferences  as  deemed  necessary; 


(7)  To  consider  and  rule  upon  all 
procedural  and  other  motions 
appropriate  in  an  adjudicatory 
proceeding,  provided  that  only  the 
Secretary  or  the  Secretary's  designee 
shall  have  the  power  to  grant  any 
motion  to  dismiss  the  proceeding  or  to 
decide  any  other  motion  that  results  in 

a  final  determination  of  the  merits  of  the 
proceeding; 

(8)  To  prepare  and  present  to  the 
Secretary  or  to  the  Secretary's  designee 
a  recommended  decision  as  provided  in 
paragraph  (s)  of  this  section; 

(OjTo  recuse  himself  on  motion  made 
by  a  party  or  on  the  Administrative  Law 
Judge's  own  motion; 

(10)  To  establish  time,  place  and 
manner  limitations  on  the  attendance  of 
the  public  and  the  media  for  any  public 
hearing; 

(11)  To  perform  all  necessary  or 
appropriate  measures  to  discharge  the 
duties  of  an  Administrative  Law  Judge; 
and 

(12)  To  set  fiees  and  expenses  for 
witnesses,  including  expert  witnesses. 

(c)  Appearance  and  practice  in  a  civil 
penalty  hearing— {1)  Appearance  before 
an  Administrative  Law  Judge  by 
counsel.  Any  member  in  good  standing 
of  the  bar  of  the  highest  court  of  any 
state,  commonwealth,  possession,  or 
territory  of  the  United  States,  or  the 
District  of  Columbia  may  represent 
respondents  upon  written  request  in  a 
dvil  penalty  hearing.  A  copy  of  the 
document  appointing  the  counsel  shall 
be  presented  to  the  Administrative  Law 
Judge  upon  the  first  appearance  of 
counsel. 

(2)  Appearance  before  an 
Administrative  Law  fudge  by  a  non- 
lawyer.  A  respondent  may  appear  on  his 
own  behalf;  a  member  of  a  partnership 
may  represent  the  partnership;  a  duly 
authorized  officer,  director,  or  employee 
of  any  corporation  may  represent  that 
corporation  in  a  civil  penalty  hearing. 

(3)  Office  of  Foreign  Assets  Control 
representation.  The  Office  of  Foreign 
Assets  Control  shall  be  represented  by 
the  Chief  Counsel  of  the  Office  of 
Foreign  Assets  Control  or  by  the  Chief 
Counsel's  designee. 

(d)  Conflicts  of  interest— {1)  Conflict 
of  interest  in  representation.  No 
individual  shall  appear  as  counsel  for  a 
party  in  a  proceeding  conducted 
pursuant  to  this  subpart  if  it  reasonably 
appears  that  such  representation  may  be 
materially  limited  by  that  counsel's 
responsibilities  to  a  third  person,  or  by 
counsel's  own  interests. 

(2)  Corrective  Measures.  The 
Administrative  Law  Judge  may  take 
corrective  measures  at  any  stage  of  a 
proceeding  to  cure  a  conflict  of  interest 
in  representation,  including  the 
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issuance  of  an  order  limiting  the  scope 
of  representation  or  disqualifying  an 
individual  from  appearing  in  a 
representative  capacity  for  the  duration 
of  the  proceeding. 

(e)  tx  parte  communications — (1) 
Definition.  The  term  ex  parte 
communication  means  any  material  oral 
or  written  commimication  not  on  the 
public  record  concerning  the  merits  of 
an  adjudicatory  proceedLig  with  respect 
to  which  reasonable  prior  notice  to  all 
parties  is  not  given,  on  any  material 
matter  or  proceeding  covered  by  these 
regulations  that  takes  place  between: 

(i)  A  party  to  the  proceeding,  a  party's 
counsel,  or  any  other  individual:  and 

(ii)  The  Administrative  Law  Judge 
handling  that  proceeding,  or  the 
Secretary,  or  the  Secretary's  designee. 

(2)  Exceptions,  (i)  A  request  for  the 
status  of  the  proceeding  does  not 
constitute  an  ex  parte  communication; 
and 

(ii)  Settlement  inquiries  and 
discussions  do  not  constitute  ex  parte 
communications. 

(3)  Prohibition  on  ex  parte 
communications.  From  the  time  a 
respondent  requests  a  hearing  until  the 
date  that  the  Secretary  or  the  Secretary's 
designee  issues  a  final  decision,  no 
party,  interested  person,  or  counsel 
therefor  shall  knowingly  make  or  cause 
to  be  made  an  ex  parte  communication. 
The  Administrative  Law  Judge,  the 
Secretary,  and  the  Secretary's  designee 
shall  not  knowingly  make  or  cause  to  be 
made  to  a  party,  or  to  any  interested 
person  or  counsel  therefor,  any  ex  parte 
communication. 

(4)  Procedure  upon  occurrence  of  ex 
parte  communication.  If  an  ex  parte 
communication  is  received  by  the 
Administrative  Law  Judge,  the 
Administrative  Law  Judge  shall  cause 
all  such  written  communication  (or,  if 
the  communication  is  oral,  a 
memorandum  stating  the  substance  of 
the  commimication)  to  be  placed  on  the 
record  of  the  proceeding  and  served  on 
all  parties.  All  parties  to  the  proceeding 
shall  have  an  opportunity,  within  10 
days  of  the  receipt  of  service  of  the 
notice  or  of  receipt  of  a  memorandum  of 
the  ex  parte  communication,  to  file 
responses  thereto  and  to  recommend 
any  sanctions,  in  accordance  with 
paragraph  (e)(5)  of  this  section, 
appropriate  imder  the  draunstances,  or 
may  file  an  interlocutory  appeal  with 
the  Secretary  or  the  Secretary's 
designee. 

[5]  Sanctions.  Any  respondent, 
respondent's  counsel,  or  other  party 
who  makes  a  prohibited  ex  parte 
communication,  or  who  encourages  or 
solicits  another  to  make  any  such 
communication,  may  be  subject  to  any 


appropriate  sanction  or  sanctions 
imposed  by  the  Administrative  Law 
Judge  for  good  cause  shown,  or  that  may 
be  imposed  upon  interlocutory  appeal 
taken  to  the  Secretary  or  the  Secretary's 
designee,  including,  but  not  limited  to, 
exclusion  fi^m  the  hearing  and  an 
adverse  ruling  on  the  issue  which  is  the 
subject  of  the  prohibited 
communication. 

(f)  Time  limits.  Except  as  provided 
elsewhere  in  this  subpart,  the 
Administrative  Law  Judge  shall 
establish  all  time  limits  for  filings  with 
regard  to  hearings  conducted  pursuant 
to  this  subpart,  except  for  decisions  on 
interlocutory  appeals  filed  with  the 
Secretary  or  the  Secretary's  designee. 

(g)  Interlocutory  Appeal.  When 
exceptions,  requests  for  extensions,  or 
motions,  including  motions  for 
summary  disposition,  are  denied  by  the 
Administrative  Law  Judge,  interlocutory 
appeals  may  be  taken  to  the  Secretary  or 
to  the  Secretary's  designee  for  a 
decision. 

(1)  Interlocutory  appeals  must  be  filed 
no  later  than  10  working  days  after  the 
matter  being  appealed  has  been  decided 
in  writing  by  the  Administrative  Law 
Judge. 

(2)  Interlocutory  appeals  must  be  filed 
with  the  Secretary's  Office,  U.S. 
Treasury  £)epartment,  1500 
Peimsylvania  Avenue,  NW,  Washington, 
DC  20220,  with  certified  copies  served 
upon  the  Administrative  Law  Judge  and 
the  Office  of  Chief  Covmsel  for  the 
Office  of  Foreign  Assets  Control. 

(h)  Opportunity  for  settlement.  Any 
party  may,  at  any  time  during  the 
hearing,  unilaterally  submit  written 
offers  or  proposals  for  settlement  of  a 
proceeding  to  the  Secretary  or  the 
Secretary's  designee,  at  the  address 
listed  in  paragraph  (g)(2)  of  this  section. 
Submission  of  a  written  settlement  offer 
does  not  provide  a  basis  for  adjourning 
or  otherwise  delaying  all  or  any  portion 
of  a  hearing.  No  settlement  offer  or 
proposal,  or  any  subsequent  negotiation 
or  resolution,  is  admissible  as  evidence 
in  any  hearing  before  this  tribimal. 

(i)  Failure  to  appear.  The  imexcused 
failiue  of  a  respondent  to  appear  in 
person  at  a  hearing  or  to  have  duly 
authorized  counsel  appear  in 
respondent's  place,  constitutes  a  waiver 
of  the  respondent's  right  to  a  hearing 
and  is  deemed  an  admission  of  the 
violation  alleged.  Without  further 
proceedings  or  notice  to  the  respondent, 
the  Administrative  Law  Judge  shall  file 
with  the  Secretary  or  the  Secretary's 
designee  a  recommended  decision 
finding  a  violation  and  the  amount  of 
penalty  as  indicated  in  the  prepenalty 
notice. 


(j)  Motions — (1)  Written  motions. 
Except  as  otherwise  specifically 
provided  herein,  an  application  or 
request  for  an  order  or  ruling  must  be 
made  by  written  motion,  in  typed 
format. 

(i)  All  written  motions  must  state  with 
particularity  the  relief  sought  and  must 
be  accompanied  by  a  proposed  order. 

(ii)  No  oral  argimient  may  be  held  on 
written  motions  unless  directed  by  the 
Administrative  Law  Judge.  Written 
memoranda,  briefs,  affidavits,  and  other 
relevant  material  and  dociunents  may  be 
filed  in  support  of  or  in  opposition  to  a 
motion. 

(2)  Oral  motions.  A  motion  may  be 
made  orally  on  the  record  imless  the 
Administrative  Law  Judge  directs  that 
such  motion  be  made  in  writing. 

(3)  Filing  of  motions — (i)  In  general. 
Motions  must  be  filed  with  the 
Administrative  Law  Judge,  and  with  the 
Office  of  Chief  Counsel,  Office  of 
Foreign  Assets  Control,  U.S.  Treasury 
Department,  1500  Peimsylvania 
Avenue,  NW,  Washington,  DC  20220, 
with  the  envelope  prominently  marked, 
"Urgent:  Aimex — Room  3133,"  unless 
otherwise  directed  by  the 
Administrative  Law  Judge,  or  agreed  to 
by  Chief  Counsel. 

(ii)  Interlocutory  appeals.  Motions 
related  to  interlocutory  appeals  to  the 
Secretary  or  the  Secretary's  designee 
must  be  sent  by  fax  (fax  nimiber:  202/ 
622-1188)  and  filed  with  the  Secretary, 
U.S.  Treasury  Department,  1500 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20220,  marked  "Attention:  OFAC 
Interlocutory  Appeal." 

(4)  Responses,  (i)  Any  interested  party 
may  file  a  written  response  to  a  motion 
within  20  days  of  the  date  of  mailing,  by 
registered  or  certified  letter  service  and 
pursuant  to  these  regulations.  If  directed 
by  the  Administrative  Law  Judge 
response  time  may  be  shortened  or 
extended.  The  Administrative  Law 
Judge  may  allow  each  party  to  file  a 
response  before  finally  ruling  upon  any 
oral  or  written  motion.  The 
Administrative  Law  Judge  may  allow  a 
rejoinder  to  responses  for  good  cause 
shown.  If  a  rejoinder  is  permitted,  it 
must  be  filed  within  15  days  of  the  date 
the  response  was  filed  and  served  upon 
all  parties. 

(ii)  The  failure  of  a  party  to  oppose  a 
written  motion  or  an  oral  motion  made 
on  the  record  is  deemed  to  be  consent 
by  that  party  to  the  entry  of  an  order 
substantially  in  the  form  of  the  order 
accom]}anying  the  motion. 

(5)  Dilatory  motions.  Frivolous, 
dilatory,  or  repetitive  motions  are 
prohibited.  The  filing  of  such  motions 
may  form  the  basis  for  sanctions. 
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(k)  Discovery — (1)  In  general.  The 
availability  of  information  and 
documents  through  discovery  is  subject 
to  the  agency's  assertion  of  privileges 
available  to  OF  AC  and/or  to  the 
Treasury  and  to  the  application  of  all 
exemptions  afforded  the  agency 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(1)  through  (9))  and 
the  Privacy  Act  (5  U.S.C.  552a)  to  all 
facets  of  discovery,  including 
interrogatories,  depositions  that  seek  the 
release  of  trade  secrets,  proprietary 
materials,  third  party  confidential  and/ 
or  commercially  sensitive  material, 
placement  of  information,  documents 
and/or  materials  under  seal  and/or 
protective  order,  and  interlocutory 
appeal  to  the  Secretary  or  the 
Secretary's  designee  from  any  decision 
of  the  Administrative  Law  Judge. 

(2)  Types  of  discovery.  Parties  may 
obtain  discovery  by  one  or  more  of  the 
following  methods:  depositions  upon 
oral  examination  or  written  questions; 
written  interrogatories;  production  of 
documents  or  other  evidence  for 
inspection;  and  requests  for  admission. 
All  depositions  of  federal  employees 
must  take  place  in  Washington,  DC,  at 
the  U.S.  Treasury  Department  or  at  the 
location  where  the  federal  employee  to 
be  deposed  performs  his  duties, 
whichever  the  federal  employee's 
supervisor  or  Chief  Counsel  shall  deem 
appropriate.  All  depositions  of  federal 
employees  shall  be  held  at  a  mutually 
agreed  upon  date  and  time,  and  for  a 
mutually  agreed  upon  length  of  time. 

(3)  Interrogatories.  Respondent's 
interrogatories  must  be  served  upon  the 
Chief  Coimsel  within  20  days  of 
respondent's  written  request  for  a 
hearing.  Chief  Counsel  must  serve  Chief 
Counsel's  interrogatories  within  30  days 
of  the  receipt  of  service  of  respondent's 
interrogatories  or  within  30  days  of  the 
receipt  of  respondent's  written  request 
for  a  hearing  if  no  interrogatories  are 
filed  by  respondent  by  that  time.  Parties 
have  30  days  to  respond  to 
interrogatories  fi'om  the  date 
interrogatories  are  received. 
Interrogatories  shall  be  Umited  to  20 
questions  only.  Each  subpart,  section,  or 
other  designation  of  a  part  of  a  question 
shall  be  counted  as  one  complete 
question  in  computing  the  pennitted  20 
question  total.  Where  more  than  20 
questions  are  served  upon  a  party,  the 
receiving  party  may  determine  which  of 
the  20  questions  the  receiving  party 
shall  answer. 

(4)  Scope.  Parties  may  obtain 
discovery  regarding  any  matter  not 
privileged,  which  has  material  relevance 
to  the  merits  of  the  pending  action.  It  is 
not  a  ground  for  objection  that  the 
information  sought  will  be  inadmissible 


at  the  hearing  if  the  information  sought 
appears  reasonably  calculated  to  lead  to 
discovery  of  admissible  evidence.  The 
Administrative  Law  Judge  may  make 
any  order  which  justice  requires  to 
ensure  that  requests  are  not 
unreasonable,  oppressive,  excessive  in 
scope  or  imduly  burdensome,  including 
the  issuance  of  an  order  to  show  cause 
why  a  particular  discovery  request  is 
justified  upon  the  motion  of  the 
objecting  party. 

(5)  Privileged  matter.  Privileged 
documents  are  not  discoverable. 
Privileges  include,  inter  alia,  the 
attorney-client  privilege,  attorney 
woriw-product  privilege,  any 
government's  or  government  agency's 
deliberative-process  or  classified 
information  privilege,  including 
materials  classified  pursuant  to 
ExecuUve  Order  12958  (3  CFR,  1995 
Comp.,  p.  333)  and  any  future  Executive 
orders  that  may  be  issued  relating  to  the 
treatment  of  national  security 
information,  and  all  materials  and 
information  exempted  from  release  to 
the  public  pursuant  to  the  Privacy  Act 
(5  U.S.C.  552a)  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(1) 
through  (9)). 

(6)  Updating  discovery.  Whenever  a 
party  receives  new  or  additional 
information  or  dociunentation,  all 
information  produced,  and  all 
information  required  to  be  provided 
piusuant  to  the  discovery  and  hearing 
process,  must  automatically  be  updated. 
The  Administrative  Law  Judge  may 
im{)ose  sanctions  for  failure  to  update, 
induding  prohibiting  opposition  to 
claims  or  defenses  raised,  striking 
pleadings  or  staying  proceedings, 
dismissing  the  action  or  any  part 
thereof,  rendering  a  judgment  by 
default,  and  holcUng  a  party  in 
contempt. 

(7)  Time  limits.  All  discovery, 
including  all  responses  to  discovery 
requests,  shall  be  completed  no  later 
than  20  days  prior  to  the  date  scheduled 
for  the  commencement  of  the  hearing. 
No  exceptions  to  this  time  limit  shall  be 
permitted,  unless  the  Administrative 
Law  Judge  finds  on  the  record  that  good 
cause  exists  for  waiving  the 
requirements  of  this  paragraph  (k)(7). 

(1)  Summary  disposition — (1)  In 
general.  The  Administrative  Law  Judge 
shall  recommend  that  the  Secretary  or 
the  Secretary's  designee  issue  a  final 
order  granting  a  motion  for  siunmary 
disposition  if  the  facts  of  the  record 
show  that: 

(i)  There  is  no  genuine  issue  as  to  any 
material  fact;  and 

(ii)  The  moving  party  is  entitled  to  a 
decision  in  its  favor  as  a  matter  of  law. 


(2)  Filing  of  motions  and  responses,  (i) 
Any  party  who  beUeves  that  there  is  no 
genuine  issue  of  material  fact  to  be 
determined  and  that  he  or  she  is  entitled 
to  a  decision  as  a  matter  of  law  may 
move  at  any  time  for  summary 
disposition  in  its  favor  of  all  or  any  part 
of  the  proceeding.  Any  party,  within  20 
days  after  service  of  sudi  a  motion,  or 
within  such  time  period  as  allowed  by 
the  Administrative  Law  Judge,  may  file 
a  response  to  such  motion. 

(ii)  A  motion  for  summary  disposition 
must  be  accompanied  by  a  statement  of 
the  material  facts  as  to  which  the 
moving  party  contends  there  is  no 
genuine  issue.  Such  motion  must  be 
supported  by  documentary  evidence, 
which  may  take  the  form  of  admissions 
in  pleadings,  stipulations,  depositions, 
transcripts,  affidavits,  and  any  other 
evidentiary  materials  that  the  moving 
party  contends  support  his  position. 
The  motion  must  also  be  accompanied 
by  a  brief  containing  the  points  and 
authorities  in  support  of  the  moving 
party's  arguments.  Any  party  opposing 
a  motion  for  summary  disposition  must 
file  a  statement  setting  forth  those 
material  facts  as  to  which  he  or  she 
contends  a  genuine  dispute  exists.  Such 
opposition  must  be  supported  by 
evidence  of  the  same  type  as  that 
submitted  with  the  motion  for  simunary 
disposition  and  a  brief  containing  the 
points  and  authorities  in  support  of  the 
contention  that  summary  disposition 
would  be  inappropriate. 

(3)  Hearing  on  motion.  At  the  request 
of  any  party  or  on  his  own  motion,  the 
Administrative  Law  Judge  may  hear  oral 
argument  on  the  motion  for  summary 
disposition. 

(4)  Decision  on  motion.  Following 
receipt  of  a  motion  for  siunmary 
disposition  and  all  responses  thereto, 
the  Administrative  Law  Judge  shall 
determine  whether  the  moving  party  is 
entitled  to  siunmary  disposition.  If  the 
Administrative  Law  Judge  determines 
that  summary  disposition  is  warranted, 
the  Administrative  Law  Judge  shall 
submit  a  reconunended  decision  to  that 
effect  to  the  Secretary.  If  the       • 
Administrative  Law  Judge  finds  that  no 
party  is  entitled  to  summary 
disposition,  he  or  she  shall  make  a 
ruling  denying  the  motion. 

(5)  Interlocutory  appeal.  Following 
receipt  of  the  Administrative  Law 
Judge's  recommended  decision  relating 
to  summary  disposition,  each  party  has 
the  right  to  an  interlocutory  appeal  to 
the  Secretary  or  the  Secretary's 
designee,  within  20  days  immediately 
following  the  Administrative  Law 
Judge's  decision. 

(m)  Partial  summary  disposition.  If 
the  Administrative  Law  Judge 
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determines  that  a  party  is  entitled  to 
summary  disposition  as  to  certain 
claims  only,  the  Administrative  Law 
Judge  shall  defer  submission  of  a 
recommended  decision  as  to  those 
claims.  A  hearing  on  the  remaining 
issues  must  be  ordered  and  those  claims 
for  whic^  the  Administrative  Law  Judge 
has  determined  that  summary 
disposition  is  warranted  will  be 
addressed  in  the  recommended  decision 
filed  at  the  conclusion  of  the  hearing. 

(n)  Prehearing  conferences  and 
submissions — (1)  Prehearing 
conferences.  The  Administrative  Law 
Judge  may,  on  his  own  motion,  or  at  the 
request  of  any  party  for  good  cause 
shown,  direct  counsel  for  the  parties  to 
meet  with  him  (in  person,  by  telephone, 
or  by  teleconference)  at  a  prehearing 
conference  to  address  any  or  all  of  the 
following: 

(i)  Simplification  and  clarification  of 
the  issues; 

(ii)  Stipulations,  admissions  of  fact, 
and  the  contents,  authenticity  and 
admissibility  into  evidence  of 
documents; 

(iii)  Matters  of  which  official  notice 
may  be  taken; 

(iv)  Limitation  of  the  number  of 
witnesses; 

(v)  Summary  disposition  of  any  or  all 
issues; 

(vi)  Resolution  of  discovery  issues  or 
disputes;  and 

(vii)  Such  other  matters  as  may  aid  in 
the  orderly  disposition  of  the 
proceeding. 

(2)  Prehearing  orders.  At,  or  within  a 
reasonable  time  following  the 
conclusion  of,  any  prehearing 
conference,  the  Administrative  Law 
Judge  shall  serve  on  each  party  an  order 
setting  forth  any  agreements  reached 
and  any  procedural  determinations 
made. 

(3)  Prehearing  submissions.  Within  40 
days  of  the  receipt  of  respondent's 
request  for  a  hearing  or  at  a  time  set  by 
the  Administrative  Law  Judge,  the 
Office  of  Foreign  Assets  Control  shall 
serve  on  the  respondent  and  upon  the 
Administrative  Law  Judge,  the 
following: 

(i)  Stipulations  of  fact,  if  any; 

(ii)  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  with  a 
copy  of  each  exhibit;  and 

(iii)  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  name 
and  address  of  each  witness  and  a  short 
summary  of  the  expected  testimony  of 
each  witness. 

(4)  Deadline  for  respondent's  and 
other  interested  parties '  submissions. 
Unless  for  good  cause  shown  the 
Administrative  Law  Judge  permits  an 
extension  of  time  to  file,  the  respondent 


and  other  interested  parties  shall  have 
20  days  from  the  date  of  the  submission 
by  the  Office  of  Foreign  Assets  Control 
of  the  items  set  forth  in  paragraph  (n)(3). 
of  this  section,  and/or  of  another 
interested  party's  service  of  items  set 
forth  in  this  paragraph  (n)(4),  to  serve 
upon  the  Administrative  Law  Judge  and 
all  parties,  the  following: 

(i)  Its  response  to  stipulations  of  fact, 
if  any; 

(iij  A  list  of  the  exhibits  to  be 
introduced  at  the  hearing  along  vtrith  a 
cppy  of  each  exhibit;  and 

(iii)  A  list  of  witnesses  to  be  called  to 
testify  at  the  hearing,  including  the 
name  and  address  of  each  witness  and 
a  short  simmiary  of  the  expected 
testimony  of  each  witness. 

(5)  Effect  of  failure  to  comply.  No 
v\ritness  may  testify  and  no  exhibits  may 
be  introduced  at  the  hearing  if  such 
witness  or  exhibit  is  not  listed  in  the 
prehearing  submissions  pursuant  to 
paragraphs  (n)(3)  and  (n)(4)  of  this 
section,  except  for  good  cause  shown. 

(o)  Public  hearings— {1]  In  general. 
All  hearings  shall  be  open  to  the  public, 
imless  the  Administrative  Law  Judge,  at 
his  discretion,  determines  at  any  time 
prior  to  or  during  the  hearing,  that 
holding  an  open  hearing  would  be 
contrary  to  the  public  interest.  Within 
20  days  of  service  of  the  notice,  any 
party  may  file  with  the  Administrative 
Law  Judge  a  request  for  a  closed 
hearing,  and  any  party  may  file  a 
pleading  in  reply  to  such  a  request. 
Failure  to  file  a  request  or  a  reply  is 
deemed  a  waiver  of  any  objections 
regarding  whether  the  hearing  will  be 
public  or  closed. 

(2)  Filing  document  under  seal,  (i) 
The  Office  of  Foreign  Assets  Control 
may  file  any  dociunents  or  any  part  of 
a  document  under  seal  if  disclosure  of 
the  document  would  be  inconsistent 
with  the  protection  of  the  public  interest 
or  if  justice  requires  protection  of  any 
person,  including  a  soiux:e  or  a  party, 
&t)m  annoyance,  threat,  oppression,  or 
undue  burden  or  expense,  or  the 
disclosure  of  the  information  would  be, 
or  might  reasonably  lead  to  a  disclosure, 
contrary  to  Executive  Order  12958  or 
other  Executive  orders  concerning 
disclosure  of  information,  U.S.  Treasury 
Department  regulations,  the  Privacy  Act, 
or  the  Freedom  of  Information  Act. 

(ii)  The  Administrative  Law  Judge 
shall  also  safeguard  the  security  and 
integrity  of  any  documents  under  seal 
and  shall  take  all  appropriate  steps  to 
preserve  the  confidentiality  of  such 
documents  or  any  parts  thereof, 
including  closing  portions  of  the 
hearing  to  the  public.  Release  of  any 
information  under  seal,  in  any  form,  or 
in  any  manner,  is  subject  to  the  same 


sanctions  and  the  exercise  of  the  same 
authorities  provided  with  respect  to  ex 
parte  communications  under  paragraph 
(e)(5)  of  this  section. 

(iii)  Should  the  Administrative  Law 
Judge  deny  placement  of  any  docimients 
under  seal  or  under  protective  order, 
any  interested  party,  and  any  person 
whose  documents  or  materials  are  at 
issue,  may  file  an  interlocutory  appeal 
to  the  Secretary  or  the  Secretary's 
designee.  In  such  cases  the 
Administrative  Law  Judge  must  not 
release  or  expose  any  of  the  records  or 
documents  in  question  to  the  public  or 
to  any  other  parties  for  a  ]}eriod  of  20 
days  from  the  date  of  the  Administrative 
Law  Judge's  ruling,  in  order  to  permit  a 
petitioner  the  opportunity  to  either 
withdraw  the  records  and  documents  or 
to  file  an  interlocutory  appeal  with  the 
Secretary  or  the  Secretaiy's  designee 
requesting  an  order  that  the  records  be 
placed  under  seal. 

(iv)  Upon  settlement,  final  decision, 
or  motion  to  the  Administrative  Law 
Judge  for  good  cause  shown,  all 
materials  (including  all  copies)  under 
seal  or  protective  order  shall  be  returned 
to  the  respective  parties,  except  when  it 
may  be  necessary  to  retain  a  record  imtil 
the  judicial  process  is  completed. 

(v)  Written  notice  of  all  requests  for 
release  of  protected  documents  or 
materials  shall  be  given  to  all  interested 
parties  registered  with  the 
Administrative  Law  Judge  at  least  20 
days  prior  to  any  permitted  release  and 
prior  to  any  access  not  s{>ecifically 
authorized  under  the  protective  order.  A 
copy  of  all  requests  for  information, 
including  the  name,  address,  and 
telephone  number  of  the  requester,  shall 
be  provided  to  the  petitioner.  Each 
request  for  access  to  protected  material 
must  also  provide  the  names,  addresses, 
and  telephone  numbers  of  all  persons 
represented  by  the  requester,  including 
those  on  whose  behalf  the  requester 
seeks  access  to  protected  information. 
The  Administrative  Law  Judge  shall 
impose  sanctions  provided  under 
paragraphs  (e)(4)  and  (5)  of  this  section 
for  failure  to  provide  this  information. 

(p)  Conduct  of  hearings— {\)  In 
general — (i)  Overview.  Hearings  shall  be 
conducted  to  provide  a  fair  and 
expeditious  presentation  of  the  relevant 
disputed  issues  and  facts.  Each  party 
has  the  right  to  present  its  case  or 
defense  by  oral  and  documentary 
evidence  and  to  conduct  such  cross 
examination  as  may  be  required  for  full 
disclosure  of  the  relevant  facts. 

(ii)  Order  of  hearing.  The  Office  of 
Foreign  Assets  Control  shall  present  its 
case-in-chief  first,  unless  otherwise 
ordered  in  advance  by  the 
Administrative  Law  Judge  or  otherwise 
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expressly  specified  by  law  or  Fegulation. 
The  Office  of  Foreign  Assets  Control 
shall  be  the  first  party  to  present  an 
opening  statement  and  a  closing 
statement  and  may  faiake  a  rebuttal 
statement  after  the  respondent's  closing 
statement. 

(iii)  Stipulations.  Unless  the 
Administrative  Law  Judge  directs 
otherwise,  all  stipulations  of  fact  and 
law  previously  agreed  upon  by  the 
parties,  and  all  documents,  the 
admissibility  of  which  has  been 
previously  stipulated,  will  be  admitted 
into  evidence  upon  commencement  of 
the  hearing. 

(2)  Transcript.  A  record  of  the  hearing 
shall  be  made  by  manual  or  electronic 
means,  including  through  the  use  of 
audio  recorded  diskettes  or  audio- 
visual cassettes,  and  transcribed  unless 
the  Administrative  Law  Judge  rules 
otherwise.  The  transcript  shall  be  made 
available  to  any  party  upon  payment  of 
the  cost  thereof.  The  Administrative 
Law  Judge  shall  have  authority  to  order 
the  record  corrected,  either  upon  a 
motion  to  correct,  upon  a  motion  to 
stipulate  by  the  parties  for  good  cause 
shown,  or  following  notice  to  the  parties 
upon  the  Administrative  Law  Judge's 
own  motion.  The  Admiiustrative  Law 
Judge  shall  serve  notice  upon  all  parties, 
at  the  addresses  provided  by  the  parties 
pursuant  to  §  515.703(b)(l)(iii),  that  the 
certified  transcript,  together  with  all 
hearing  exhibits  and  exhibits  introduced 
but  not  admitted  into  evidence  at  the 
hearing,  has  been  filed  with  the 
Administrative  Law  Judge. 

(q)  Evidence — (1)  Admissibility,  (i) 
Except  as  is  otherwise  set  forth  in  this 
section,  evidence  that  is  relevant  and 
material  is  admissible  to  the  fullest 
extent  authorized  by  the  Administrative 
Procedure  Act  and  other  applicable  law. 

(ii)  Evidence  may  be  excluded  if  it  is 
misleading  or  its  probative  value  is 
substantially  outweighed  by  the  danger 
of  imfair  prejudice  or  confusion  of  the 
issues,  considerations  of  imdue  delay  or 
waste  of  time,  or  of  needless 
presentation  of  cumulative  evidence. 

(iii)  Evidence  that  would  be 
inadmissible  under  the  Federal  Rules  of 
Evidence  need  not  be  deemed  or  ruled 
to  be  inadmissible  in  a  proceeding 
conducted  pursuant  to  this  subpart  if 
such  evidence  is  relevant  and  material, 
and  not  imduly  repetitive. 

(2)  Official  notice,  (i)  Official  notice 
may  be  taken  of  any  material  fact  which 
may  be  judicially  noticed  by  a  United 
States  district  court. 

(ii)  All  matters  officially  noticed  by 
the  Administrative  Law  Judge  shall 
appear  on  the  record. 

fiii)  If  official  notice  is  requested  or 
taken  of  any  material  fact,  the  parties. 


upon  timely  request,  shall  be  afforded 
an  opportunity  to  object. 

[3]  Duplicate  copies.  A  duplicate  copy 
of  a  document  is  admissible  to  the  same 
extent  as  the  original,  unless  a  genuine 
issue  is  raised  as  to  whether  the  copy  is 
in  some  material  respect  not  a  true  and 
legible  copy  of  the  original. 

(4)  Admissibility  of  evidence. 
Objections  to  the  admissibility  of 
evidence  must  be  timely  made  and 
rulings  on  all  objections  must  appear  on 
the  record.  Failure  to  object  to 
admission  of  evidence  or  to  any  ruling 
constitutes  a  waiver  of  the  objenction. 

(5)  Rejected  exhibits.  The 
Administrative  Law  Judge  shall  retain 
rejected  exhibits,  adequately  marked  for 
identification,  in  the  event  of  an 
interlocutory  appeal. 

(6)  Stipulations.  The  parties  may 
stipulate  as  to  any  relevant  matters  of 
fact  or  to  the  authenticity  of  any 
relevant  dociunents.  Such  stipulations 
may  be  received  into  evidence  at  a 
hearing  and  are  binding  on  the  parties 
with  respect  to  the  matters  therein 
stipulated. 

(?)  Depositions  of  unavailable 
witnesses.  If  a  witness  is  imavailable  to 
testify  at  a  hearing,  and  that  witness  has 
testified  in  a  deposition  within  the 
United  States  to  which  all  parties  to  the 
proceeding  have  received  timely  notice 
and  an  opportunity  to  participate,  a 
party  may  offer  as  evidence  all  or  any 
part  of  the  transcript  of  the  deposition, 
including  deposition  exhibits.  All  costs 
of  depositions  shall  be  borne  by  the 
party  requesting  the  deposition. 

(r)  Imposed  decision  and  supporting 
briefs — (1)  Proposed  decisions.  Any 
party  may  file  with  the  Administrative 
Law  Judge  a  proposed  decision  within  . 
30  days  after  the  parties  have  received 
notice  that  the  transcript  has  been  filed 
with  the  Administrative  Law  Judge, 
unless  otherwise  ordered  by  the 
Administrative  Law  Judge. 

(2)  Reliance  on  relevant  authorities. 
The  proposed  decision  must  be 
supported  by  citation  to  relevant 
authorities  and  by  transcript  page 
references  to  any  relevant  portions  of 
the  record.  At  the  same  time  the 
proposed  decision  is  filed,  a  post- 
hearing  brief  may  be  filed  in  support. 
The  post-hearing  brief  shall  be  filed 
either  as  part  of  the  same  dociunent  or 
in  a  separate  docimient. 

(3)  Reply  briefs.  Reply  briefs  may  be 
filed  within  15  days  after  the  date  on 
which  the  parties'  proposed  decision  is 
due.  Reply  briefs  must  be  strictly 
limited  to  responding  to  new  matters, 
issues,  or  arguments  raised  in  another 
party's  papers.  A  party  who  has  not 
filed  a  proposed  decision  or  a  post- 
hearing  brief  may  not  file  a  reply  brief. 


(4)  Simultaneous  filing  required. 
Absent  a  showing  of  good  cause  for  the 
use  of  another  procedure,  the 
Administrative  Law  Judge  shall  not 
order  the  filing  by  any  party  of  any  brief 
or  reply  brief  in  advance  of  the  other 
party's  filing  of  its  brief. 

(s)  Recommended  decision  and  filing 
of  record.  Within  45  days  after 
expiration  of  the  time  allowed  for  filing 
reply  briefs,  the  Administrative  Law 
Judge  shall  file  with  and  certify  to  the 
Secretary  or  the  Secretary's  designee  the 
record  of  the  proceeding  and  the 
decision.  The  record  must  include  the 
Administrative  Law  Judge's 
recommended  decision,  including  a 
determination  either  that  there  was  no 
violation  by  the  person  named  in  the 
prepenalty  notice,  or  that  there  was  a  . 
violation  by  the  person  named  in  the 
prepenalty  notice,  and  the 
recommended  monetary  penalty  and/or 
dvil  forfeiture  and/or  other  disposition 
available  to  the  Office  of  Foreign  Assets 
Control.  In  addition  to  the  proposed 
decision,  the  record  must  include  all 
prehearing  and  hearing  transcripts, 
exhibits,  and  rulings,  and  the  motions, 
briefs,  memoranda,  and  other 
supporting  papers  filed  in  connection 
with  the  hearing.  The  Administrative 
Law  Judge  shall  have  the  recommended 
decision  served  upon  each  party. 

(t)  Exceptions  to  the  recommended 
decision.  When  the  Administrative  Law 
Judge  has  issued  his  recommended 
decision,  the  Administrative  Law  Judge 
or  his  representative  shall  contact  each 
party  by  telephone  at  the  telephone 
number  provided  by  each  party 
pursuant  to  §  515.703(b)(l)(iii).  Within  3 
days  of  telephoning  the  parties,  the 
recommended  decision  shall  be  mailed 
by  the  Administrative  Law  Judge  to  the 
parties.  A  party  may  file  written 
exceptions  to  the  recommended 
decision  with  the  Secretary  or  the 
Secretary's  designee  within  30  days  of 
the  date  the  telephone  call  is  placed  by 
the  Administrative  Law  Judge  or  his 
representative.  A  supporting  brief  may 
be  filed  at  the  time  the  exceptions  are 
filed. 

(u)  Final  decision.  The  final  decision 
of  the  Secretary  or  the  Secretary's 
designee  shall  be  based  on  a  review  of 
the  proposed  decision  and  the  entire 
record  of  the  proceeding.  The  final 
written  decision  shall  be  provided  to  all 
parties. 

§515.707    Judlclai  review. 

Any  person  may  seek  judicial  review 
as  provided  imder  5  U.S.C.  702  for  a 
penalty  and/or  forfeiture  imposed 
pursuant  to  this  part. 
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1515.706    ntOrral  to  United  States 
D«fMrtnwnt  of  Justice;  administrativs 
collsctlon  ntssBurM. 

In  the  event  that  the  respondent  does 
not  pay  the  penalty  imposed  pursuant  to 
this  put  within  30  days  of  the  maihng 
of  the  written  notice  of  the  imposition 
of  the  p>enalty,  the  matter  may  be 
refened  for  administrative  collection 
measures  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  dvil 
suit  in  a  Federal  district  court. 

Dated:  E)eceinber  23, 1996. 
R.  Richard  Newcomb, 
Director,  Office  of  Foreign  Assets  Control. 

Approved:  December  31, 1996. 
Jamet  E.  Johnaon, 
Assistant  Secretary  (Enforcement). 
IFR  Doc.  97-3537  Filed  2-13-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3400,  3410.  3420. 3440. 
3450, 3460. 3470,  and  3480 

[WO-32&-1 320-02-1  A] 

RtN  1004-AC37 

Federal  Coal  Management  Program 
Regulations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  withdrawing  the 
proposed  rule  to  amend  the  Federal 
Coal  Management  Program  regulations. 
The  proposal  was  published  in  the 
Federal  Register  on  July  12. 1991.  BLM 
is  taking  this  action  because  we  plan  to 
issue  a  new  proposal  for  public 
comment.  We  will  write  the  new 
proposal  in  plain,  imderstandable 
language  as  required  by  Executive  Order 
12866  and  the  President's  regulatory 
reform  initiative.  This  action  will  also 
give  commenters  on  the  1991  proposal 
an  opportimity  to  update  their  concerns. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Radden-Lesage,  Mining 
Engineer.  Solid  Minerals  Group  (WO- 
320).  Bureau  of  Land  Management,  Mail 
Stop  SOILS,  1849  "C"  Street.  N.W.. 
Washington.  DC  20240;  telephone  (202) 
452-0350  (Commercial  or  FTS). 
SUPPI.EMENTARY  INFORMATION:  On  July 
12. 1991.  BLM  published  a  proposed 
rule  to  amend  the  Federal  Coal 
Management  Program  regulations.  See 
56  FR  32002-32048.  We  intended  the 
proposed  changes  in  part  to  simpUfy 


and  streamline  the  existing  regulations. 
The  initial  comment  period  was  to  close 
on  September  12, 1991.  but  we  extended 
it  at  the  request  of  commenters  an 
additional  30  days,  closing  on  October 
12. 1991. 

Shortly  thereafter,  the  General 
Accounting  Office  began  an 
investigation  of  the  Federal  coal  leasing 
program  that  culminated  in  the  issuance 
of  a  report,  entitled  "Mineral  Resources: 
Federal  Coal-Leasing  Program  Needs 
Strengthening"  (GAO/RCED-94-10).  We 
responded  to  the  report  by  issuing  a 
proposed  rule  to  amend  the  regulations 
pertaining  to  logical  mining  units  (59  FR 
66874.  Dec.  28. 1994).  This  1994 
proposal  affected  portions  of  the  coal 
management  regulations  that  had  been 
prop(»ed  for  reorganization,  but  not 
substantive  change,  imder  the  1991 
proposal.  We  will  soon  complete  work 
on  the  logical  mining  unit  regulations 
and  publish  a  final  rule. 

In  the  meantime,  the  President  issued 
Executive  Order  12866  which  reguires 
each  agency  to  put  all  information 
provided  to  the  public  in  plain, 
understandable  language.  See  58  FR 
51736,  Oct.  4,  1993.  Further,  in  his 
February  21. 1995.  message  on 
regulatory  reform,  the  President  directed 
agencies  to  carry  out  a  review  of  their 
regulations  to  reduce  the  regulatory 
burden  on  the  American  people. 
Therefore,  we  have  decided  to  withdraw 
the  1991  proposal.  We  plan  to  issue  a 
new  proposal  for  public  comment  in  the 
near  future.  This  action  will  also  give 
commenters  on  the  1991  proposal  a 
chance  to  update  any  concerns  or 
suggestions  which  they  may  have 
regarding  BLM's  coal  management 
regulations  based  on  changes  in  the  coal 
industry  since  1991. 

Dated:  February  5. 1997. 
Bob  Armstrong, 

Assistant  Secretary,  Land  and  Minerals 

Management. 

(FR  Doc.  97-3699  Filed  2-13-97;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Dockat  No.  FEMA-719q 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 


proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  Hsted  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  efiect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  base  flood      ^ 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472.  (202)  646-2796. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  commimity  Usted  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  O.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10.  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 
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Regulatmy  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
reqiiired  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Pro-am.  As  a 
result,  a  regulatory  flexibility  analysis 
has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 


September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  4001  et  seq.; 
Reoi^anization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


«Depth  in  feet  above 

ground.  *  Elevation  in  feet 

State 

City/town/county 

Source  of  flooding 

Locatxxi 

(NGVD) 

Existing 

Modified 

Alat>ama 

HuntsviHe  (City) 
Madison  County. 

Aldrirlge  Creek 

At  conffcience  with  Tennessee  River 

None 

•576 

Just  downstream  of  Drake  Avenue  

None 

•679 

Big  Cove  Creek 

Downstream  side  of  Dug  Hifl  Road 

*600 

•601 

Approximately  0.75  mile  upstream  of  corv 

None 

•654 

fkjence  with  Flint  River. 

Bradford  Creek 

At  cnnfkience  with  Barren  Fork  Creek  ..... 

None 

•570 

Dry  Creek  1  

At  1-565  

615 
667 

'616 

Approximately  800  feet  upstream  of  corv 

•666 

fkjence  with  Broglan  Branch. 

Approximately    1,425   feet   upstream   of 

None 

•747 

Mastin  Lake  Road. 

Dry  Creek  2 

Approximately  1.250  feet  downstream  of 

None 

•671 

_ 

m^  ■   w      ^*i  ^*^^»«    ^v         ■■•■•■••»■■•■■•••■•*« 

Indian  Creek  Road. 

Approximately   1.03  miles  upstream  of 

None 

•818 

Pulaksi  Pike. 

Tritxitary  1  to  Dry  Creek  2 

At  confluence  with  Dry  Creek 

None 

•704 

Approximately   2,100   feet   upstream   of 

None 

•746 

RkJeout  Road. 

Tributary  2  to  Dry  Creek  2 

At  Nick  Fitcheard  Road  

None 

•736 

Approximately  1.2  miles  downstream  of 

None 

•768 

Gamer  Road. 

Trilxjtary  3  to  Dry  Creek  2 

At  downstream  side  of  Bob  Wade  Lane  .. 

None 

•761 

Appreimately  1.4  mites  upstream  of  Bob 

None 

•780 

Wade  Lane. 

- 

Tritxjtary  4  to  Dry  Creek  2 

At  confluence  with  Dry  Creek  2  

None 

•771 

Approximatefy  2,000  feet  upstream  of  Pu- 

None 

•789 

laski  Pike. 

Fagan  Creek » 

At    confluence    with    HuntsviHe    Spring 

•609 

•610 

" 

Branch. 

Approximately  0.65  mile  upstream  of  Tel- 

None 

•715 

Fair  Road. 

Indian  Creek  . — 

At  State  Route  20 „ 

None 

•613 

Approximately  0.95  mile  downstream  of 

None 

•685 

Old  Monrovia  Road. 

Tributary  1  to  tndiart 

Approximately  750  feet  upstrq^  of  corv 

None 

•618 

Creek. 

fluence  with  Indian  Creek. 

Approximately  50  feet  upstream  of  rail- 

None 

•634 

road. 

Tributary  2  to  Indian 
Creek. 

At  confluence  with  Indian  Creek 

None 

•673 

V  ^ft    ^^^^V  VV  ■Vff^tfV  ^mr^m      W»  ■■■  •     ■■  r^m^mm^  ■     ^^'  ^*^^t  »        ••»■••■■■•*■** 

Approximately   1.000  feet  upstream  of 

None 

•675 

confluerx^e  with  Indian  Creek. 

Tributary  3  to  lnd«n 

Approximately  250  feet  downstream  of 

None 

•715 

' 

Creek. 

Jeff  Road. 

Approximately  500  feet  downstream  of 

None 

•756 

% 

U.S.  Route  72. 
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State 


City/town/county 


Source  of  flooding 


Knox  Creek 


Tributary  to  Knox  Creek 


Limestone  Creek 


MiHer  Branch 


Mountain  Brook  Branch 


Beverdam  Creek  2 


Locatkm 


Betts  Spring  Branch 


Chase  Creek 


Rint  River 


Lady  Ann  Lake 
Peevey  Creek  .. 


Pmey  Creek  ..•..„. 
Tennessee  River 


Withers  Spring  Branch 


McDonakJ  Creek . 


Bhje  Spring  Creek 


#Oepth  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 


Existing 


Approximately  3.000  feet  downstream  of 
Bak:h  Road. 

At  confluence  of  Tributary  to  Knox  Creek 

At  confluence  with  Knox  Creek 

At  Capshaw  Road  

At  State  Route  20 

At  railroad  

Approximately  2  miles  upstream  of  Wall- 
Triana  Highway. 

Approxinretely  2.04  ntiles  upstream  of 
WaH-Triana  Highway. 

At  confluence  with  Fagan  Creek 

Approximately  1,040  feet  upstream  of 
Darnell  Street 

Approximately  200  feet  upstream  of  State 
Route  20. 

At  OW  Route  20 

At  confluence  with  Barren  Fork 

Just  upstream  of  Lady  Ann  Lake  Dam  .... 

At  confluence  with  FHnt  River 

Approximately  0.5  mile  upstream  of  DM 
Gurley  Road. 

Approximately  300  feet  downstream  of 
confluence  of  Chase  Creek. 

Approximately  1.8  miles  upstream  of  con- 
fluence of  Chase  Creek. 

Entire  reach  within  community  

Approximately  0.6  mHe  upstream  of  cort- 
fluence  with  Robinson  Mill  Creek. 

At  Little  Cove  Road 

At  Joe  Wheeler  Highway 

At  Roberts  Road „ 

Approximately  0.6  mile  upstream  of  con- 
fluence of  Unnamed  Tributary  to  Ten- 
nessee River. 

Approximateiy  2.5  miles  downstream  of 
confluence  of  Flint  River. 

Approximately  1,200  feet  downstream  of 
Airport  Road. 

Approximately  0.48  mile  upstream  of  OM 
Route  20. 

Just  upstream  of  Patton  Road  

Approximately  1,500  feet  downstream  of 
confluerwe  of  Unnamed. 

Tributary  to  McDonaM  Creek 

Upstream  of  Leiand  Drive  

Downstream  of  Putaski  Pike  

Maps  available  for  inspectkxi  at  the  HuntsvOe  City  Hafl,  320  Fountain  Cirde,  HuntsviUe,  Alabama. 

Sand  comments  to  The  Honorable  Stave  Hettinger,  Mayor  of  the  City  of  HuntsviUe,  P.O.  Box  308,  HuntsviHe,  Alabama 


None 


Modified 


None 
None 
None 
None 
None 
None 

•738 
•738 
•752 
•573 
.   ^585 
•573 

None 

•573 

None 
None 

•647 
V03 

None 

•570 

None 
None 
•576 
None 
None 

•572 
•570 
577 
•660 
*732 

None 

•660 

htone 

•665 

•576 
None 

•577 
•608 

None 
None 
None 
None 

•626 
•564 
•571 
•575 

None 

•577 

•567 

None 

•661 

None 
None 

•588 

'•820 

None 
None 

V02 
-750 

35804. 


Madteon  (City)  .. 
Modtoon  County. 


Unnamed  _ „ 

Tributary  to  Betts  Spring 

Branch. 
Bradford  Creek 


Tributary  1  to  Indian 
Creek. 


Mi  Creek 


Bredford-Sdlvan 

Dich 

Lady  Ann  Lake 

Tributary  3  to  Indtoi 
Craek. 


Approximateiy  1,360  feet  upstream  of 
Walton  Street 

At  1-666  bridge 

Approximately  1,425  feet  upstream  of 
Palmer  Road. 

Approximately  750  feet  upstream  of  rail- 
road. 

Approximately  750  feet  upstream  of 
Cherry  Drive. 

At  confluence  with  Bradford  Creek  

Approximateiy  50  feet  upatraam  of  Qiaa- 
pfe  Road. 

At  coniuance  wNh  Bradford  Craek 

Just  upatraam  of  Weslchestor  Road 

Entire  reach  \(iM«in  oommunity 

At  point  approximately  160  feet  ifjetream 
of  U.S.  Route  72. 


None 

•643 

None 

•735 

None 

•616 
•646 

None 

•639 

Nono 

•712 

None 
None 

•641 
•736 

•615 

•618 

None 

Nona 

•618 
•619 
•577 
•762 
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State 


City/towrVcounty 


Source  of  fkxxfng 


Location 


#Dep(h  in  feet  atx>ve 

ground.  *  Elevation  in  feet 

(NGVD) 


Existing 


l«4odified 


Map  available  for  inspection  at  the  Madison  City  Hall,  100  Hughes  Road,  Alabama. 

Serxj  comments  to  The  Honorable  Charles  Yancura,  Mayor  of  tt>e  City  of  Madison,  100  Hughes  Raod,  Madison,  Alabama  35758. 


Alabama 

Madison  Country 
(Unincorporated 
Areas). 

Akjhdoe  Creok 

At  confluence  with  Tennessee  River 

Approximately  0.52  miles  upstream  of 

railroad  bridge. 
Approximately  0.75  miles  upstream  of 

confluence  with  Rint  River. 
At  Dug  Hill  Road 

Hone 

Hone 

*600 

Hone 
None 
None 

None 
None 

None 

None 
None 
None 

•703 

Hone 
None 

None 
None 

None 
None 

None 
None 
None 
None 

None 
None 

r^one 
None 
None 

None 

None 

None 

None 
None 

None 
None 

None 

None 

None 

None 

None 
None 
None 
None 

*576 

Big  Cove  Creek 

•576 
•601 

Bradford  Creek 

•654 

At  confluence  with  Barren  Fori<  Creek 

Approximately  2,000  feet  downstream  of 

Palmer  Road. 
At  confluence  with  FNnt  River 

•570 

* 

'641 

Brier  Fork  FUnt  River 

Unnamed  Tributary  to 
Brier. 

Fork  Flint  River 

Chase  Creek 

•672 

At  confluence  of  Unnamed  Tributary  to 

Brier  Fort<  Flint  River. 
At  confluence  with  Brier  Fork  Rint  River 

At  upstream  crossing  of  U.S.  Route  431 
At  confluence  with  FKnt  River 

•742 

•742 

•789 
•661 

Beaverdam  Creek  1  

'6ry'cr9ekTZ'ZZZ"Z'.". 

Tributary  1  to 

Approximately  650  feet  upstream  of  Did 

Quriey  road. 
At  confluence  with  Brier  Forte  Rint  River 
At  Mount  Lebanon  Road 

•721 

•701 
•755 

At  upstream  skle  of  CM  Monrovia  Road  .. 
At  confluence  of  Tributary  4  to  Dry  Creek 

2. 
At  confluence  with  Dry  Creek  2  

•691 
•770 

•706 

Dry  Creek  2 „.._ 

Tributary  2  to  Dry  Creek  2 

Tributary  3  to  Dry  Creek  2 
Tributary  4  to  Dry  Creek  2 

Flint  River' 

Approximately  2,300  feet  upstream  of 

RkJeoutRoad. 

At  confkjence  of  Dry  Creek  2 

Approximately   20   feet  downstream  of 

Gamer  Road. 

At  confluence  of  Dry  Creek  2 

At  downstream  skle  of  Bob  Wade  Lane  .. 
At  confluence  with  Dry  Creek  2  

•748 

•730 
•782 

•759 
•761 
•771 

' 

Approximately  500  feet  upstream  of  con- 
fluence with  Dry  Creek  2. 

At  confluence  with  Tennessee  River 

Approximately  265  feet  upstream  of  corv 
fluence  of  Brier  Forte  Rint  River. 

At  State  Route  20 

•773 
•578 

Indkin  Creek 

•672 
•613 

' 

Tributary  1  to  lnd»n 
Creek. 

Tributary  2  to  lnd»n 
Creek. 

Tributary  3  to 

At  upstream  side  of  Old  Monrovia  Road  .. 
At  confluence  with  IrxJian  Creek  

•701 
•616 

Approximately  750  feet  upstream  of  rail" 

road. 
Approximately   1,000  feet  upstream  of 

confluence  with  Inden  Creek. 
Approximately   3,150  feet   upstream  of 

confluence  with  Indian  Creek. 
At  confluence  with  Indian  Creek  

•639 
•675 
•700 
•699 

Indton  Creek  . — _ 

Knox  Creek „ 

MiH  Creek  

Approximately  160  feet  upstream  of  U.S. 

Route  72. 
At  County  Une  Road 

•762 
•679 

Approximately  1.550  feet  downstream  of 

confluence  of  Tributary  to  Knox  Creek. 
Approximately  3,100  feet  upstream  of 

Browns  Ferry  Road. 
Approximately  250  feet  downstream  of 

Angela  Drive. 
At  confluence  with  Robinson  Mill  Creek  .. 
Approximately  0.4  mile  upstream  of  Little 

Cove  Road. 
At  Limestone/Madison  County  boundary 
At  confluence  of  Paint  Rock  River  

•734 
•676 

Peevev  Creek 

•731 
•607 

Tennessee  River 

•635 
•567 

Unnamed 

Tnbutary  to  Tennessee 
River. 

-  ^579 

At  confluence  with  Tennessee  River 

At  Sockwell  Drive  

•575 
•575 
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City/lown/county 


Source  of  flooding 


Yellow  Bank  Creek 


Tributary  to  Knox  Creek 


Miller  Branch 


Betts  Spring  Branch 


McDonakJ  Creek 


Tennessee  River  (back- 
water area). 


LocatkMi 


At  confluence  with  Flint  River *5ai  *580 

At  Oak  Grove  Road 581  '580 

Approximately  900  feet  upstream  of  con-  None  *740 

fluence  with  Knox  Creek. 
At  upstream  side  of  Wall-Triana  Highway  None  *743 

At  Wall-Triana  Highway None  "STO 

Approximately  2  miles  upstream  of  Wall-  None  *573 

Triana  Highway, 

At  confluence  with  Barren  Fork  Creek Norte  *570 

Approximately  0.7  mile  upstream  of  Mar-  None  *576 

tin  Road. 

Just  uf^tream  of  Patton  Road  None  *588 

Approximately  1,500  feet  downstream  of  None  *620 

confluence  of  Unnamed  Tributary  to 

McDonald  Creek. 
At  a  point  approximately  1.1  miles  south- 
west of  the  intersection  of  Martin  Road 

and  U.S.  Route  231. 

Maps  available  for  inspection  at  ttie  Madison  County  Engineering  BuikJing,  814  Cook  Avenue.  Huntsville.  Alabama. 

Send  comments  to  Mr.  Mike  Gillespie,  Chairman  of  the  Madison  County  Commission,  Madison  County  Courthouse.  100  NorthskJe  Square 
Huntsville,  Alabama  35801^820. 


*Depth  in  feet  above 

ground.  *  Elevatk)n  in  feet 

(NGVD) 


Existing 


Modified 


Alabama 


New  Hope  (City) 
Madison  County  . 


Yellow  Bank 
Creek 


Triubutary  to  Yeik}w  Bank 

Approximately   1.180  feet  upstream  of 
Maple  Road 

Maps  availatite  for  inspection  at  the  New  Hope  City  Hall,  5415  Main  Drive,  New  Hope.  Alabama. 
Send  comments  to  The  Honorable  Billy  G.  Jones,  Mayor  of  the  City  of  New  Hope,  P.O.  Box  419,  New  Hope,  Alabama  35760, 


At  Oak  Grove  Road 

Approximately    0.57    mile    upstream    of 

West  Carpenter  Road. 
At  confluence  with  Yellow  Bank  Creek  .... 


•581 
None 


None 
None 


*580 
•592 

•580 

'588 


Alabama 

Owens  Cross 

Roads  (Town). 
Madison  County 

Yeltow  Bank  Creek 

Approximately  3.500  feet  downstreeun  of 

New  Hohhs  Island  Road. 
Approximately  1.100  feet  downstream  of 

New  Hobbs  Island  Road. 

None 
None 

•580 
•580 

Maps  available  for  inspectkw  at  the  Owens  Cross  Roads  Town  Hall,  2965  OW  Highway  431.  Owens  Cross  Roads.  Alabama. 

Send  comments  to  The  Honorable  Curtis  Craig.  Mayor  of  the  Town  of  Owens  Cross  Roads.  P.O.  Box  158.  Owens  Cross  Roads.  Alabama 
35763. 


Alabama 


Tennessee  River 


At  Record  Street 


None 


Triana  (Town) 
Madison  County. 

Maps  available  for  inspection  at  the  Triana  Town  Hall.  640  Sixth  Street.  Triana,  Alabanra. 

Send  comments  to  The  Honorable  Wanda  A.  Jorden,  Mayor  of  the  Town  of  Triana.  Town  Hall.  640  Sixth  Street,  Triana,  Alabama  35758. 


OD9 


Connectfcut 

East  Haven  (Town) 
New  Haven 
County. 

Tuttle  Brook > 

Approximately    1.720  feet  upstream  of 
Dodge  Avenue. 

•12 

•11 

Approximately  1 10  feet  upstream  of  1-95 

•17 

•18 

Maps  available  for  inspection  at  the  Town  Hall.  250  Main  Sfreet.  East  Haven,  Connectcut. 

Send  comments  to  The  Honorable  Henry  J.  Luzzi,  Mayor  of  the  Town  of  East  Haven,  250  Main  Street,  East  Haven.  Connectrcut  06512. 


ConnectKut 


Cromwell  (Town) 
MkMlesex  County. 


Mattabassett  River 


At  upstream  skJe  of  the  most  dowrv  '24 

stream  crossing  of  State  Route  72. 
At  downstream  side  of  the  most  up-  '25 

stream  crossing  of  State  Route  72. 
At  the  confluence  with  Mattabassett  River  ^24 

Just  downstream  of  State  Route  72 ^25 

At  the  confluence  with  the  Mattabassett  '24 

River. 
Approximately  50  feet  upstream  of  State  *2S 

Route  72. 

Maps  available  for  inspectkjn  at  Cromwell  Town  Ha*.  Department  of  Public  Works.  41  West  Street,  Cromwell.  Connecticut 
Send  comments  to  Mr.  Ryk  l^elson.  First  Selectman  of  the  Town  of  Cromwell.  41  West  Street  Cromwell,  ConnectKUt  06416. 


Coles  Road  Brook 
Wiltow  Brook 


•23 
•24 

•23 

•24 
•23 

•24 


CormectKut 


Plymouth  (Town) 
LitchfieM  County. 


Pequabuck  River 


Approximately  50  feet  upstream  of  U.S. 

Route  6  and  202/East  Main  Street 
Just  upstream  of  Preston  Road  


•588 

•739 


•587 
•736 
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State 


City/town/county 


Source  of  flooding 


Location 


•Oeplti  in  feet  above 

ground.  *  Elevation  in  feet 

(f^GVD) 


Existing 


Modified 


Tritxitary  A  to  Pequabuck 
River. 


At  confluence  with  Prequat)uck  River  None 

Approximately  80  feet  upstream  of  Pres-  ^4one 

ton  Road. 

Poland  River At  confluence  with  Pequatxjck  River  *589 

Approximately    1,000  feet  upstream  of  *589 

confluence  with  Pequabuck  River. 

Maps  availat)le  for  inspection  at  the  Plymouth  Town  Hail,  80  Main  Street,  Terryville,  CormecticuL 

Sendxomments  to  The  Honorable  David  Denis,  Mayor  of  the  Town  of  Plymouth,  80  Main  Street,  Terryvile,  Connecticut  06786. 


746 

•590 
*590 


Connecticut 


Southington  (Town) 
Hartford  County. 


Quinnipiac  River 


Spring  Lake 
Brook 


Quinnipiac  River  ... 
Diversion  Channel 


Downstream  skle  of  Hart  Street  . 

Downstream  side  of  Interstate  84  

Confluence  with  Quinnipiac  River  

Approximately  360  feet  upstream  of  Dar- 
ling Drive. 

Upstream  side  of  Chapman  Street 

At  the  divergence  from  the  Quinnipiac 
River. 


•151 

•161 
•156 
•15© 

•152 
•156 


•150 

•162 
•154 
•158 

•153 
•154 


Maps  availat)ie  for  inspectkin  at  the  Southington  Town  Hal,  75  Main  Street,  Southington,  ConnecticuL 

Send  comments  to  Mr.  John  Weichsel,  Town  Manager,  Southington  Town  Hall,  P.O.  Box  610,  75  Main  Street.  Southington,  Connecticul 
06489. 


Connectk:ut 


Tmmbuil  (Town) 
Fairfield  County. 


Tributary  G 


Tributary  H 


At  a  point  approximately  35  feet  up- 
stream of  the  confluerKe  with 
Pequonnock  River. 

Approximately  2,360  feet  upstream  of 
Newtown  Turnpike. 

At  confluence  with  Tributary  G 

Approximately  815  feet  upstream  of  con- 
fluence with  Tributary  G. 

Maps  available  for  inspectk>n  at  the  Engineering  Department,  Trumbull  Town  Hall,  5866  Main  Street,  Trumbull,  Cormectk^ut. 
Send  comments  to  Mr.  David  Wilson,  First  Selectman  for  the  Town  of  Trumbull,  5866  Main  Street,  Tmmbuil  Town  Hall,  Trunrtxjll,  Connectwui 
06611. 


•237 


•387 

•361 
•365 


•238 


•388 

•366 
•366 


Ftorida 

Broward  County 
(Unincorporated 
Areas). 

Atlantic  Ocean 

Approximately  500  feet  east  of  the  mter- 
sectk>n  of  S.E.  19th  Street  and  South 
Ocean  Boulevard. 

•17 

•13 

Approximately  100  feet  west  of  Intersec- 

•8 

•6 

tkxi  of  South  Ocean  Boulevard  and 

Tena  Mar  Drive. 

Maps  available  for  inspection  at  the  Department  of  Natural  Resource  Protection,  Water  Resources  Diviskm,  218  S.W.  1st  Avenue.  2nd  Fkxw^. 

Ft.  Lauderdale,  Florida. 
Send  comments  to  Mr.  Jack  B.  Osterholt,  Broward  County  Administrator,  115  South  Andrews  Avenue.  Governmental  Center,  Room  409,  Ft 

Lauderdale.  Fk>rida  33301 . 


Fk)rida 


Century  (City) 
Escambia  County. 


Escanrtxa  River 


Approximately  3.0  miles  downstream  of 

State  Route  4. 
At  State  Route  4 


None 
None 


•56 
•59 


Maps  available  for  inspectk>n  at  the  Century  Town  Hall,  7995  North  Century  Boulevard,  Century,  FkxkJa. 

Send  comments  to  The  Honorable  Vinnie  Barnes,  Mayor  of  the  City  of  Century.  P.O.  Drawer  790,  Century,  Ftorida  32535. 


Ftorida 

Escambia  County 
(Unincorporated 
Areas). 

Bayou  Grande 

Approximately  2,000  feet  downstream  of 
Blue  Angel  Psukway. 

•7 

•8 

Approximately    150    feet    upstream    of 

None 

•19 

Etheridge  Road. 

Bayou  Marcus  ..« 

Approximately  800  feet  downstream  of 
Blue  Angel  Paricway. 

•7 

•11 

Approximately  100  feet  upstream  of  Inter- 
state 10. 

None 

•98 

Tributary  to  Bayou  Marcus 

At  confluence  with  Bayou  Marcus 

*6 

•13 

Approximately  1  mile  upstream  of  LiHian 

None 

•21 

Highway. 

Bridge  Creek  

Approximately    1.800  feet  upstream  of 
U.S.  Highway  98. 

•6 

•7 
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SMe 


City/town/county 


Source  of  fkxxJing 


TritMJtary  to  Bridge  Creek 


Eightmile  Creek 


Escambia  River 


Elevenmile  Creek 


Garcon  Swarrp , 


Jones  Creek 


Pine  Barren  Creek 


Weekly  Bayou 


Tributary  to  Weekly  Bayou 


OkJ  River 


Shaltow  Fkxxjing 


Location 


of 


of 


of 


#Depth  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 


Existing 


Approximately  200  feet  upstream  of  Blue 
Angel  Parkway. 

Approximately  650  feet  upstream  of  con- 
fluence Witt)  Bridge  Creek. 

Approximately  0.7  mile  upstream  of  Little 
Bridge  Creek  Drive. 

Approximately    1    mile    downstream    of 
Kk>ndike  Road. 

At  Fowler  Avenue 

At  confluence  witti  Pine  Barren  Creek 

Approximately  400  feet  upstream  of  State 
Road  4. 

Approximately  0.8  mile  downstream  of 
confluence  with  Hurst  Branch. 

At  Klngsfiekj  Road ' 

Approximately  400  feet  i^jstream  of  Sor- 
rento Road. 

At  Blue  Angel  Parkway 

At  Navy  Boulevard 

Approximately  1.6  miles  upstream  of 
FairfiekJ  Drive. 

At  the  confluence  with  Escambia  River  ... 

Approximately     50    feet     upstream 
Wiggtins  Bridge. 

Approximately    700    feet    upstream 
Bauer  Road. 

Approximately    1.7   miles   i4)stream 
Bauer  Road. 

At  confluence  with  Weekly  Bayou 

Approximately  1.1  miles  upstream  of  con- 
fluence with  Weekly  Bayou. 

Approximately  1.2  miles  southwest  from 
ttie  intersectkxi  of  Perdido  Key  Drive 
arxl  Stiarp  Reef  Road. 

Upstream  of  Bayou  Grande:  Between 
Etheridge  and  Bauer  Roads. 

Upstream  of  Jones  Creek:  Between  a 
point  approximately  1 .6  miles  upstream 
of  State  Route  289A  to  approximately 
1.600  feet  upstream. 

Upstream  of  Bridge  Creek:  Between  ap- 
proximately 200  feet  upstream  of  Blue 
Angel  Partway  and  State  Route  289A. 

Upstream  of  Tributary  to  Bayou  Marcus: 
From  a  point  approximately  1.1  miles 
upstream  of  Lillian  Highway  to  Blue 
Angel  Parkway. 

Maps  available  for  inspection  at  the  Escambia  County  Public  Worits  Department.  1 190  West  Leonard,  Pensacola.  Ftorida. 

Send  comments  to  Mr.  Thomas  G.  Banjanln.  Chairman  of  the  Escambia  County  Board  of  Commissioners.  223  Palafox 
Fk)rida  32501. 


None 

•6 

None 

•16 

None 

•31 

None 

•7 

None 
*5 

None 
None 
None 

*31 
•56 

*4 

None 

None 
None 

«1 


Modified 


•33 
•7 

•19 

•20 

•104 
•30 
•59 

•8 

•68 
•6 

•21 

•6 

•25 

•30 
•55 

•6 

•21 

•15 
•22 

•14 


None 

•19 

None 

•24 

None 

•33 

None 

•22 

Place,  Pensacola. 


Ftorida 


DeerfieM  Beach 

(City). 
Broward  Courrty 


AdantK  Ocean 


None 
•18 


•10 
•13 


At  intersectk)n  of  N.E.  4th  Court  and  N.E. 
21st  Avenue. 

Approximately  100  feet  east  of  the  inter- 
section of  21st  Avenue  and  S.E.  9th 
Street 

Maps  available  for  inspecbon  at  the  DeerfieW  Beach  City  HaH,  Engineering  Department.  150  Northeast  2nd  Avenue,  Deerfield  Beach.  Florida. 

Send  comments  to  The  Honorable  Abert  Capellini.  Mayor  of  the  City  of  DeerfieW  Beach.  DeertieW  Beach  City  Hall,  150  Northeast  2nd  Ave- 
nue. Deerfiefcj  Beach,  Ftorida  33441. 


Ftorida 


Hiilstxxo  Beach 
(Town). 

Broward  County 


Atlantic  Ocean 


Approximately  800  feet  east  of  the  inter- 

sectton  of  N.E.  31st  and  N.E.  39lh 

Street 
Approximately  800  feet  northeast  of  the 

intersectton  of  State  Route  A1A  and 

Riverside  Drive. 

•20 
None 

4 

•13 
•6 
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State 


City/town/county 


Source  of  flooding 


Location 


fDeplti  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 


Existing 


Modmed 


Maps  availal)le  for  Inspection  at  the  HiHsboro  Beach  City  Hall,  1210  Hillstxxo  Mile.  Hillsboro  Beach,  Florida. 

Send  comments  to  The  Honorable  Howard  Sussman,  Mayor  of  the  Town  of  HHIsboro  Beach,  1210  Hillsboro  Mite,  Hillsboro  Beach,  Fkxida 
33062. 


Florida 

Leon  County  (Unin- 
corporated 
Areas). 

Alford  Arm  Tributary 

Approximately  0.91  mite  downstream  of 
State  Route  158  (Buck  Lake  Road). 

None 

•51 

Downstream  face  of  Centennlte  Road  

•81 

•82 

Bradford  Brook 

ConfluerKe  with  Cascade  Lake 

•38 
•48 

•38 

Just  Downstream  of  Aenon  Church  Road 

•49 

Fords  Arm  Tr«)utary 

Upstream  face  of  Meridian  Road  

None 

•110 

Approximately   1,250  feet  upstream  of 

None 

•156 

Trillium  Court 

Gum  Creek 

Just  downstream  of  Bkxjnstown  Highway 

Hone 

•60 

At   confiuerwe   of   West    Branch    Gum 

•58 

•60 

Creek  and  North  Branch  Gum  Creek. 

Lake  Overstreet  Drain 

Uostream  face  of  Meridian  Road  

Hone 

•98 

Approximately   1,900  feet  upstream  at 

None 

•125 

Bobbin  Brook  West 

MunsonSkxjgh 

Approximately  1,600  feet  downstream  of 
State  Route  260  (Oakridge  Road). 

•21 

•22 

At  Lake  Bradford  Road 

•38 

•40 

North  Branch  Gum  Creek 

At  confluence  with  Gum  Creek  

•58 

•60 

Just  upstream  of  Gum  Creek  Road 

•59 

•60 

' 

West  Branch  Gum  Creek 

At  confkjence  with  Gum  Creek  ^ 

•58 

•60 

Just  upstream  of  CSX  Transportation 

•59 

-•60 

West  Drainage  Ditch 

Approximately    0.3    mite    upstream    of 

•56 

•58 

Yutee  Street 

~ 

Approximately  50  feet  upstream  of  Perv 
sacola  Street. 

•57 

•59 

Lake  Cascade 

Entire  shoreline  within  the  community  

•38 

•39 

Lake  Bradford 

Entire  shoreline  wittiin  the  community  

•38 

•39 

Lake  Lafayette-Alford  Arm 

Downstream     of    CSX     Transportation 
aossing    (Lake    Lafayette,    Piney    Z 
Lake). 

None 

•51 

Ochiockonee  River 

At  Jackson  Bluff  Dam 

None 

•72 

Approximately  600  feet  downstream  of 

None 

•81 

- 

Interstate  10. 

East  Drainage  Ditch 

At  confluence  with  Munson  Skxjgh 

•38 

•40 

Approximately  650  feet  upstream  of  the 

•39 

•40 

confluence  with  Murvson  Skxjgh. 

Megirmis  Arm  Tributary  .... 

Approximately    350    feet    upstream    of 
Lakeshore  Drive. 

•98 

•104 

•104 

•105 

Lakeshore  Drive. 

Maps  availabte  for  inspectkxi  at  the  Leon  County  Publk;  Works  Department  Leon  County  Courthouse,  Room  201.  Tallahassee.  Fterida. 
Send  comments  to  Mr.  Parwez  Alam,  Leon  County  Administrator,  301  South  Monroe  Street  Tallahassee,  Fkxkla  32301 . 


Fterida 


Gulf  of  Mexteo 


At  the  intersectkxi  of  Butevar  Mayor  and 
Ensenada  Stete. 


•10 


•11 


Pensacola  Beach- 
Santa  Rosa  Is- 
land Authority 

Escambia  County 

Maps  availabte  for  inspection  at  the  Santa  Rosa  Island  Authority,  1  Viva  De  Luna,  Pensacola  Beach.  Fterida 

Send  comments  to  Mr.  Monte  Blews,  General  Manager  of  the  Pensacote  Beach— Santa  Rosa  Island  Authority.  P.O.  Drawer  1208.  Pensacola 
Beach,  Fterida  32562 


Fterida 


Pompano  Beach 


Broward  County 


Atlantic  Ocean 


Approximately  200  feet  northwest  of  the 
intersectten  of  South  Ocean  Boutevard 
and  Terra  Mar  Drive. 

Approximately  400  feet  east  of  the  inter- 
sectten of  N.E.  12th  Street  and  South 
Ocean  Boutevard. 


•8 


•14 


•6 


•13 


VOL 


1997 
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State 

City/town/county 

Source  of  flooding 

Locatkxi 

*Depth  in  feet  above                 1 

ground.  *  Elevation  in  feet             1 

(NGVD)                           1 

Existing 

Modified              1 

Maps  available  for  inspection  at  the  Pompano  Beach  City  haH,  Building  Department— 3rd  Floor  West  Wing,  100  West  Atlantic  Boulevard, 
Pompano  Beach,  Florida. 

Send  comnients  to  Mr.  William  Hargett,  Pompano  Beach  City  Manager.  100  West  Atlantic  Boulevard,  P.O.  Drawer  1300,  Pompano  Beach, 
Flonda33061. 

Florida 

Maps  available  for 
Send  comments  to 

Sea  Ranch  Lakes 
(Village). 

Broward  County 

inspection  at  the  Sea  F 
the  Honorable  Kennet 

Atlantic  Ocean Approximately  200  feet  east  of  the  inter- 
section of  Gatehouse  Road  and  South 
Ocean  Boulevard. 
Approximately  600  feet  east  of  the  inter- 
section of  Gatehouse  Road  and  South 
Ocean  Boulevard. 

^anch  Lakes  Village  Hall,  '1  Gatehouse  Road,  Sea  Ranch  Lakes,  FkKida 

h  Kohl,  16  Minnetonka  Road,  Sea  Ranch  Lakes,  Fkxkla  33308. 

None 
•17 

•10 
•13 

Florida 

Tallahassee  (City) .. 
Leon  County  

East  Drainage  Ditch 

Gum  Creek 

At  confluence  with  Munson  Stough 

Approximately    100    feet    upstream    of 

Apakin  Nene. 
At  confluence  with  West  Drainage  Ditch  .. 
Approximately    0.4    mile    upstream    of 

Bkxjnstovm  Highway. 
Approximately  700  feet  downstream  of 

State  Route  151  (Centerville  Road). 

At  downstream  face  of  Betton  Road 

At  Meridian  Road 

•38 
None 

•57 
None 

•70 

None 

None 

•106 

•38 

None 

•38 
•38 

•51 
None 

•54 
None 
None 
None 

•82 
None 

•63 

•107 

•81 
•90 

•38 

None 

•50 

None 

None 

None 

•38 
•38 
•38 
•38 

•40 
•142 

•60 

McCord  Park  Pond  Drain- 
age Ditch. 

Meginnis  Arm  Tributary  .... 

MkJdIe  Drainage  Ditch 

Munson  Skxjgh  

•60 

•71 

•111 
•148 

Approximately  0.4  mile  downstream  of 

Alien  Road. 

At  confluence  with  Munson  Stough 

Approximately   1,100   feet  upstream  of 

Pensacola  Street 

At  confluence  of  East  Drainage  Ditch 

Approximately  200  feet  upstream  of  Lake 

Bradford  Road. 

At  the  upstream  face  of  Weems  Road 

Approximately    1.3   miles   upstream   of 

Lonnbladh  Road. 
At  confluence  with  Northeast  Drainage 

Diteh.                  , 
Approximately  0.8  mile  upstream  of  Vk:- 

tory  Garden  Drive. 
At  confluence  with  Northeast  Drainage 

Ditch. 
Approximately  40  feet  upstream  of  Park 

Avenue. 
Confluence  with  Lake  Kinsale  (AKord  Arm 

Tributary). 
Approximately    650    feet    upstream    of 

Foxcroft  Drive. 
Approximately  200  feet  upstream  of  con- 
fluence with  Middle  Drainage  Ditch. 
At  downstream  skje  of  U.S.  Route  90 

(Tennessee  Street). 

Upstream  face  of  CentefviNe  Road 

Just  downstream  of  Thomasville  Road 

(U.S.  Route  319  and  State  Route  61). 

At  confluence  with  Munson  SJojigh 

Approximately  100  feet  upstream  of  Inter- 
state Route  10. 
At  the  confluence  with  West  Drainage 

Ditch. 
Approximate^   1,140  feet  upstream  of 

Jackson  Bluff  Road. 
At  confluence  with  l^ortheast  Drainage 

Ditch  Tributary. 
Approximately    140    feet    upstream    of 

Apartment  Road. 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline  within  community 

Entire  shoreline,  within  community 

•105 

•40 
•71 

•40 

Northeast  Drainage  Ditch 
Park  Avenue  Ditch  

•40 

•52 
•131              ' 

•S6 

Richview  Road  Ditch 

Royal  Oaks  Creek 

•107 

•68 
•90 
•ai 

St  Augustines  Branch 

AMord  Arm  Tributary 

West  Drainage  Ditch 

West  Drainage  Ditch  Trib- 
utary. 

Windrush  Apartments 
Ditch. 

Grassy  Lake 

•87 
•62 

•114 

•83 
•93 

40 
•147 

•54 

•56 

•77 

•103 

•40 

Lake  Bradford 

•39 

Lake  Cascade 

•39 

Lake  Hiawatha 

•39 
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State 


City/towrVcounty 


Source  of  flooding 


Location 


fOcotti  in  feet  above 

ground.  *  Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Nodhwood  Mall  Drainage 
Ditch. 


Approximately  200  feet  downstream  of  None 

U.S.  Route  27  and  State  Route  63 

(Nortti  Monroe  Street). 
Apiproximately  650  feet  upstream  of  Allen 

Road. 
At  confluence  with  West  Drainage  Ditch  .. 
Approximately    1,300  feet   upstream  of 

Ocala  Road. 

Maps  available  for  inspection  at  the  City  of  Tallahassee  Department  of  Public  Works,  300  South  Adams  Street,  Tallahassee,  Florida. 
Send  comments  to  Mr.  Steven  C.  Burkett,  Tallahassee  City  Manager,  300  South  Adams  Street,  Tallahassee,  Fkxkla  32301-1731 . 


San  Luis  Branch 


None 
None 


•112 


•138 

•67 
•102 


Georgia  

Duluth  (City) 
Gwinnett  County. 

Swilling  Creek „ 

Approximately  1 ,600  feet  upsti-eam  of  the 
confluence    with    ttie    Chattahoochee 
River. 

•899 

•900 

■ 

Approximately    0.64    mile    upstream   of 
Howell  Feny  Road. 

None 

•944 

Swilling  Creek  Tributary  ... 

At  the  confluence  with  Swilling  Creek 

None 

•928 

Approximately    1,450  feet  upstream  of 

None 

•967 

footbrkJge. 

Rogers  Creek 

Approximately  1 ,950  feet  upstream  of  the 
confluence  with  Chattahoochee  River. 

•902 

•903 

Approximately    1,420   feet   upstream   of 

None 

•986 

Bridlewood  Drive. 

Maps  available  for  inspection  at  City  of  Duluth  Planning  and  Devekjpment  Department,  3578  West  Lawrenceville  Sb'eet,  Dututh,  Georgia 
Send  comments  to  The  Honorable  Shirley  Fanning-Lasseter,  Mayor  of  the  City  of  Duluth,  3578  West  Lawrenceville  Street,  Dehjth,  Georgia 
30136. 


Georgia 


Gwinnett  County 
(Unincorporated 
Areas). 


Rogers  Creek 


Approximately  1,650  feet  downstream  of 
Peachtree  Industrial  Boulevard. 

Approximately   1,160  feet   upsti-eam  of 
State  Route  120. 


•902 


None 


•910 


•959 


Maps  available  for  inspection  at  tlie  Gwinnett  County  Department  of  Transportation,  75  Langley  Drive,  Lawrenceville,  Georgia  (also  public  li- 
braries). 
Send  comments  to  Mr.  Wayne  Hill,  Chainnan,  Gwinnett  County  Board  of  Commissioners,  75  Langley  Drive.  Lawrenceville,  Georgia  30245. 


IHinois 

DeKalb(City) 

South  Branch  Kishwaukee 

Approximately  0.8  mile  downsti-eam  of 

None 

•833 

DeKalb  County. 

River. 

Bethany  Road. 

Approximately    0.38    mile    upsti-eam   of 

None 

.   "854 

East-West  Toll  Road. 

Maps  available  for  inspection  at  the  City  of  DeKalb  City  Hall,  Engineering  Department,  200  South  Fourth  Street,  DeKalb,  IHinois. 
Send  comments  to  The  Honorable  Greg  Sparrow,  Mayor  of  the  City  of  DeKalb.  200  South  Fourth  Sti^eet  DeKalb,  Illinois  601 15. 


Illinois 

DeKalb  County  . 

South  Branch  Kishwaukee 

Approximately  850  feet  downsti^eam  of 

None 

•732 

(Unincorporated 

River. 

County  Line  Road. 

Areas). 

Unnamed  Tributary  to 

At  Gurler  Road  

None 
None 

•856 

At  the  confluence  with  East  Branch  South 

•824 

East  Branch  South 

Branch  Kishwaukee  River. 

Branch  Kishwaukee 

River. 

At  Illinois  Hkihwav  23 

None 

•840 

Just  upstream  of  Illinois  Highway  23  

None 

•843 

Approximately  0.5  mile  upsb^eam  of  State 

None 

•846 

Route  23. 

- 

East  Branch  South  Branch 

At  the  confluence   «Mith  South  Branch 
Kishwaukee  River. 

None 

•824 

At  Bart)er  Greene  Road  

None 

•843 

Little  Rock  Creek  ...._ 

Approximately  1.6  miles  downsti-eam  of 
Oak  Street 

None 

•717 

At  Duffy  Road 

None 

•748 

Maps  available  for 
Send  comments  to 


inspection  at  the  DeKalb  County  Administration  BuikJing,  1 10  East  Sycamore  Street.  Sycanwre,  Illinois. 

Mr.  George  Daugherty,  Chairman  of  DeKatt)  County  Board,  1 10  East  Sycanrtore  Street  Sycamore,  IHinois  60178. 


Ilinois 


Genoa  (City) 
OeKaR)  County. 


South  Branch  Kishwaukee 
River. 


Approximately  1,700  feet  downstream  of 
Chk;ago,  Milwaukee,  St  Paul,  and  Pa- 
cific Railroad. 


None 


•794 
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Crty/town/county 

Source  of  flooding 

Location 

«Depth  in  feet  atx)ve 

ground.  *  Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Approximately   1,250  feet  upstream  of 
Chicago.  Milwaukee,  St  Paul,  and  Pa- 
cific Railroad. 

None 

•797 

Maps  available  for  inspection  at  the  Gerx>a  City  Hall,  Put)lic  Worlts,  113  North  Genoa  Street,  Genoa,  Illinois. 
Send  comments  to  Mr.  Kelty  Schildt,  Genoa  City  Administrator,  113  North  Genoa  Street,  GerK>a,  Illinois  60135. 


IKnois 

Hinckley  (Village) 
DeKatt)  County. 

Little  Rock  Creek 

Approximately  750  feet  downstream  of 
Oak  Street 

None 

*729 

Approximately   1,000  feet  upstream  of 

None 

•734 

South  View  Street 

Maps  available  for  inspection  at  the  Village  of  Hinckley  Village  Hall,  131  East  Lincoln  Avenue,  Hinckley,  lllirKHS. 

Send  commerrts  to  The  Honorable  Steven  Mathis,  Mayor  of  the  Village  of  Hinckley,  P.O.  Box  1203,  Hinckley,  Illinois  60520. 


lirK)is 


Kirland  (ViNage) 
OeKalb  County. 


South  Branch  Kishwaukee 
fliver. 


Approximately  1,300  feet  downstream  of 

KirMand  Road  (6th  Street). 
At  Peail  Street „ 


•761 
•766 


•758 
•762 


Maps  available  for  lnspectk>n  at  the  VMage  of  KirMarxl  MunKipal  Buking,  51 1  West  Main  Street  Kirtand,  IHirfois. 

Serxj  comments  to  Mr.  Marvin  Bernhardy,  Kirkland  Acting  Village  Presklent  511  West  Main  Street  P.O.  Box  550,  KirMand,  IRinois  60146. 


Ilnois 

Kingston  (VMage) 
DeKaib  County. 

South  Branch  Kishwaukee 
River. 

Approximately  0.29  mile  downstream  at 

Five  Points  Road. 
Approximately  0.79  mile  upstream  of  Five 

Points  Road. 

•788 
V92 

•786 

•789 

Maps  available  for  inspectkm  at  the  Kingston  City  Hall,  101  East  Railroad,  P.O.  Box  214,  Kingston.  Illinois. 

Send  comments  to  The  Honorable  Kenneth  Prosser,  Mayor  of  the  Village  of  Kingstort,  101  East  Railroad,  P.O.  Biox  214,  Kingston,  Illinois 
60145. 


lunois  •••••«••••••.••..•.. 

Sycamore  (City) 

South  Branch  Kishwaukee 

Approximateiy   1,000  feet  upstream  of 

•834 

•832 

DeKal)  County. 

River. 

RKhRoad. 

Approximately  1,500  feet  downstream  of 

•836 

•835 

Bettiany  Road. 

East  Branch  South  Branch 

At  approximately  0.47  mile  downstream 

•828 

•827 

Kishwaukee  River. 

of  BrickviUe  Road. 

At  approximately  1,000  feet  downstream 

•837 

•836 

of  State  Route  64. 

Unnamed  Tributary  to 

Approximately  950  feet  downstream  of 

None 

•834 

East  Branch  South 

BrickvMe  Road. 

Branch  Kishwaukee 

River. 

Approximately  250  feet  downstream  of 

None 

•835 

Brickvine  Road. 

Maps  avaKabto  for  inspectwn  at  the  Sycamore  City  Hal.  Engineering  Department  535  DeKaib  Avenue,  Sycamore,  Illinois. 

Send  comments  to  The  Honorabte  Bernard  McMillian,  Mayor  of  the  City  of  Sycamore,  535  DeKaib  Avenue,  Sycamore,  IHinois  60178. 


Indiana 


Wabash  County 
(Unincorporated 
Areas). 


Wabash  River 


Treaty  Creek 


Approximately  0.5  mite  upstream  of  100 

North  Road. 
Approximately  3.000  feet  upstream  of 

Baley  Road. 
Approximately  100  feet  downstream  of 

County  Road  700  South. 

Maps  avaitebto  for  Inspectkxi  at  the  Planning  Cominssion  Office,  Wabach  County  Courthouse,  1  West  Hffl  Street  Wabash,  IMnois. 
Sand  comments  to  Mr.  Dean  Eppley,  Chairman  of  the  Wabash  County  Board  of  Commissfoners.  1  West  HiH  Street.  Wabash,  Indnna 


Approximately  1.0  mie  downstream  of 
Prairie  Road  (At  county  boundary). 


•662 


•692 


Nona 


None 


•661 

•687 
•731 
•793 


46992. 


Kanlucfcy 

Daviess  County 

Ohio  River  

900  feet  upatraam  of  State  Route  270 
and  Highway  60. 

•386 

•387 

tUIHIHHpOiaW»u 

Areas). 

Yelow  Creek 

2.5  mites  upetiaam  of  conNuenca  with 
OHoPSmi. 

•390 

•397 

Just  downstaam  of  State  Road  144 

'380 

•381 

Van  Buran  Creek  70 

At  coniuence  of  Van  Buren  Creek  70 

*380 

•391 

(flooding  uunliofled  tiy 

and  Yelkiw  River. 

Ohk)  River). 
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State 

City/town/county 

Source  of  flooding 

Location 

•Depth  in  feet  above 

ground.  *  Elevation  in  feet 

(M3V0) 

Existing 

Modified 

Unnamed  Tributary  to  Van 
Buren  Creek  70. 

At  confluence  of  unnamed  tributary  to 
Van  Buren  Creek  70  and  Van  Buren 
Creek. 

Approximately  1,000  feet  upstream  of 
State  Road  390. 

•390 
•390 

•391 
•391 

Maps  availat>le  for  Inspection  at  the  Daviess  County  Courthouse,  212  SL  Ann  Street,  Owensboro.  Kentucky. 

Send  comments  to  The  Honorable  W.M.  Norris,  Daviess  Cuonty  Judge  Executive,  212  SL  Ann  Street,  Room  202.  Owensboro.  Kentucky 
42303. 


Maine 


Bowdoinfiam 
(Town) 
Sagadahoc 
County. 


Kennebec  River 


At  upstream  corporate  limits  *16 

At  confluence  with  West  Branch None 

At  upstream  corporate  limits  —  None 

At  downstream  corporate  limits None 

At  upstream  corporate  limits  None 

Maps  available  for  inspectkxi  at  the  Bowdoinham  Town  Office,  13  School  Street.  Bowdoinham,  Maine. 

Send  comments  to  Ms.  Earia  J.  Parks,  Bowdoinham  Town  Manager,  P.O,  Box  85, 13  School  Street,  Bowdoinham,  Maine  04008. 


Dereham  Stream 


Abagadasset  River 


Approximately  850  feet  downstream  of 
At>agadasset  Point 


•11 


•10 


•12 
•9 

•143 
•115 
•125 


Maine 


Dresden  (Town) 
Lincoln  County. 


Kennet>ec  River 


Eastern  River , 


At  downstream  corporate  limits 


At  upstream  corporate  limits  

At  the  confluence  with  Kennebec  River  ... 
Approximately   2.1    rniles    upstream   of 
State  Route  27. 


Maps  available.for  inspectkm  at  the  Dresden  Town  Office,  Route  27,  Dresden.  Maine. 

Send  comments  to  Mr.  John  W.  Ottum,  First  Selectman,  P.O.  Box  30,  Dresden,  Maine  04342. 


Maps  availat)le  for  Inspection  at  the  Pittston  Town  Off«e,  Route  2,  Gardner,  Maine. 

Send  comments  to  Mr.  Robert  Moody,  First  Selectman,  Route  2,  Box  9A,  Gardner,  Maine  04345. 


Maps  available  for  inspectkm  at  the  Rnhmond  Town  OffKe,  26  Gardiner  Street,  Richmond,  Maine. 
Send  comments  to  Mr.  Philip  Nadeau,  Rfchmond  Town  Manager,  P.O.  Box  159,  Richmond,  Maine  04357. 


Maine 


Saco  (City)  York 
County. 


Sawyer  Brook 


Atlantk:  Ocean  (Saco  Bay) 


At  upstream  skle  of  Sawyer  Street 


Approximately  50  feet  upstream  of 
Therrien  Avenue. 

Approximately  100  feet  east  of  the  inter- 
section of  King  Avenue  and  Surf  Street. 


•12 

•24 

•13 
•13 


None 
None 
None 


•11 

•20 

•11 
•12 


Maine 

Pittston  (Town) 
Kennebec  County. 

Kenriebec  River 

At  downstream  corporate  limits 

At  confluence  of  Toous  Stream 

•25 

*28 
•28 
•30 

•13 
•13 
•13 

•20 

ToQus  Stream 

•24 

At  confluence  with  the  Kennet)ec  River  ... 
Approximately   0.86    mile    upstream   of 
State  Route  27. 

•24 

Eastern  River 

•29 

•12 

At  downstream  courrtv  txxindarv   

•12 

Approximately  0.35  mile  dowrtstream  of 
the  confluence  of  Kimball  Brook. 

•  ^12 

Maine 

Rchmond  (Town) 
Sagadahoc 
County. 

Kennebec  River 

At  downstream  corporate  limits 

At  upstream  corporate  limits  

At  downstream  coroorate  limits 

•16 

•21 
None 
None 
None 
None 

None 

None 

•16 

•16 

•12 

Ahan9r(9««0t  Riwnr 

•21 
•115 

Baker  Brook 

At  downstream  side  of  Langdon  Road 

At  downstream  skle  of  Langdon  Road 

Approximately    250    feet    upstream    of 

Route  197  (Main  Street). 

At  downstream  skJe  corporate  limits 

At  upstream  corporate  limits  

At  confluence  with  Kennebec  River 

Approximately   80   feet   downstream  of 

Maine  Central  Railroad. 

•143 
•32 

Denham  Stream  

•67 

•110 

Mill  Brook 

•113 
•13 

•17 

•63 
•97. 

•11 
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State 

City/town/county 

Source  of  flooding 

Location 

*Depth  in  feet  above 

ground.  •  Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Saco  River  (affected  by 
Atlantic  Ocean). 

Goosefare  Brook  (affected 
by  Atlantic  Ocean). 

Unnamed  Tributary  to 
Scaroborough  River. 

Approximately  255  feet  east  of  tfie  inter- 
section of  Oceanside  Drive  and  Piney 
Woods  Road. 

Approximately  40  feet  west  of  the  inter- 
section of  Sunset  Avenue  and  Surf 
Street. 

Approximately  200  feet  southeast  of  the 
intersection  of  Eastem  Avenue  and 
Bay  Avenue. 

At  the  intersection  of  Main  Street  and 
Camp  Ellis  Avenue. 

Just  dowrtstream  of  Cataract  Dam 

•19 

None 

•14 

•9 

•9 
•9 

•9 

•9 
None 

•13 

#1 

•13 

•10 
•10 

Approximately  1 ,500  feet  west  of  ttie 
intersection  of  Green  Avenue  and  Sea- 
side Avenue. 

Approximately  800  feet  west  of  the  inter- 
section of  Green  Avenue  and  Seaside 
Avenue. 

Approximately  75  feet  downstream  of 
Boston  &  Maine  Railroad. 

A()fxoximately  0.69  mile  norttieast  of  ttie 
intersection  of  Flag  Road  and  Blue 
Star  Memonal  Highway  to  the  dowrv 
stream  corporate  limit 

•10 

•11 

•10 
•9 

Maps  availat)le  for  inspection  at  the  Building  Inspector's  Office,  City  Hall,  300  Main  Street,  Saco,  Maine. 
Send  comments  to  Mr.  Larry  Mitchell,  City  Administrator,  300  Main  Street,  Saco,  Maine  04072. 


Michigan 


FranKenmuth 
(Township)  Sagi- 
naw County. 


Cass  River 


Approximately  0.6  mile  downstream  of 
South  Maine  Street 

Approximately    1.1    miles    upstream   of 
South  Maine  Street 


None 


None 


•612 


•614 


Maps  available  for  irwpection  at  the  Frankenmuth  Township  BuikJing,  218  West  Genesee  Street,  Frankenmuth,  Michigan. 

Send  comments  to  Mr.  Martin  Wamick,  Supervisor  of  Frankenmuth  Township,  218  West  Genesee  Street  Frankenmuth,  Mk:higan  48734. 


Mk:higan 


Fremont  (Towr^hip) 
Saginaw  County. 


Shiawassee  Flats 


North  of  Beaver  Road 


None 


•594 


Maps  availaWe  for  inspection  at  ttie  Fremont  Township  Hall,  5980  Hemkx*  Road,  Hemkx*,  Mk:higan. 

Send  comments  to  Mr.  Don  LaClair,  Fremont  Township  Supenrtsor,  17600  McKay  Road,  St  Charles,  Mrchigan  48655. 


Michigan 

New  Lothrop  (Vil- 
lage) Shiawassee 
County. 

Misteguay  Creek  

Approximately  0.63  mile  downstream  of 
Easton  Road. 

None 

•673 

Approximately    1,600   feet   upstream   of 

None 

•680 

confluence  of  Onkjn  Creek. 

Maps  available  for  inspection  at  ttie  New  Lottirop  Village  Hall,  7507  Orchard  Street,  New  Lothrop,  Michigan. 

Send  comments  to  Mr.  Jerry  Bums,  PreskJent  of  the  Village  of  New  Lothrop,  7507  Orchard  Street  Box  313,  New  Lothrop,  Mkshigan  48460. 


MKtiigan 


Hazetton  (Town- 
ship) Shiawassee 
County. 


Misteguay  Creek 


Approximately  0.58  mile  downstream  of 
Byron  Road. 

Approximately    350    feet    upstream    of 
Juddville  Road. 


None 


None 


•666 


•17 


Maps  available  for  inspection  at  the  Hazelton  Township  HaN,  7505  Orchard  Street,  New  Lothrop,  Mk:higan. 

Send  comments  to  Mr.  Jim  Sheridan,  Supewisor  of  the  Township  of  Hazelton,  7505  Orchard  Street,  New  Lothrop.  Mchigan  48460. 


Minnesota 


Artie  Lake 


Entire  shoreline  wittiin  community 


None 


Prior  Lake  (City) 
Scott  County. 

Maps  available  for  inspection  at  ttie  City  Hall.  16200  Eagle  Creek  Avenue,  S.E.,  Prior  Lake.  Minnesota. 

Send  comments  to  The  Honorable  Lydia  Andren,  Mayor  of  the  City  of  Prk)r  Lake,  16200  Eagle  Creek  Avenue,  Prior  Lake,  Minnesota  55372 


•909 


Mississippi 


Horn  Lake  (City) 
DeSoto  County. 


Horn  Lake  Creek 


Approximately    1.7    miles    upstream   of 

Bertt  Road. 
Approximately    2.2    miles    upstream   of 

Beri(  Road. 


f^one 
None 


•349 
•364 
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State 


City/towrVcounty 


Source  of  flooding 


Location 


tOeplh  in  f  eet  atx>ve 

ground.  *  Elevation  In  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  City  of  Horn  Lake  Planning  Department,  City  Hall,  2285  Goodman  Road.  Horn  Lake.  Mississippi 
Send  comments  to  The  Honorable  Mike  Thomas,  Mayor  of  the  City  of  Horn  Lake,  2285  Goodnan  Road.  Horn  Lake,  Mississippi  38637. 


New  Hampshire 


Newfound  Lake 


Entire  shoreline  within  community 


Bristol  (Town)  Graf- 
ton County. 

Maps  available  for  inspectkxi  at  the  Bristol  Town  Hall,  71  Lake  Street  Bristol.  New  Hanpshire. 

Send  comments  to  Mr.  Dexter  Bocklin.  Bristol  Town  Administrator,  71  Lake  Street.  Bristol.  New  Hampshire  03227. 


•591 


New  Hampshire 


Keene  (City) 
Cheshire  County. 


Black  Brook 


Downstream  skle  of  Wilson  Pond  Dam  ... 

Approximately    1.19    mHe    upstream    of 
State  Route  12. 


None 
None 


•501 
•520 


Maps  available  for  inspection  at  the  Code  Enforcement  Department,  3  Washington  Street,  4th  Floor,  Keene,  New  Harrpshire. 
Send  comments  to  Mr.  John  A.  MacLean,  City  Manager,  3  Washington  Street,  Keene,  New  Hanpshire  03431 . 


New  HampsNre 


Salem  (Town) 
Rockingham 
County. 


West  Channel .... 

Poticy  Brook  

Porcupine  Brook 


Porcupine  Brook  Tritxjtary 


Worid  End  Pond  . 
Worid  End  Brook 


At  confluence  with  Policy  Brook 


Approximately    250    feet    upstream    of 

Norttieastem  Boulevard. 

At  1-93  

Approximately  1,800  feet  upstream  of  Okj 

Causeway. 

At  confluence  with  Porcupine  Brook  

Approximately  130  feet  upstream  of  QuiH 

Lane. 

Entire  shoreline  within  commonlty  ...; 

Entire  reach  east  of  Lawrence  Road  


None 

•126 

None 

•168 

None 

•129 

None 

•133 

None 

•132 

None 

•133 

None 

•117 

None 

•117 

Maps  available  for  inspection  at  the  Engineer's  Office,  Municipal  Offwe  BuikUng,  33  Geremonty  Drive.  Salem,  New  Hampshire. 
Send  comments  to  Mr.  Stephen  Daly.  Salem  Town  Manager.  33  Geremonty  Drive.  Salem,  New  Hampshire  03079. 


New  Hampshire 


Rindge  (Town) 
Cheshire  County. 


Contoocook  Lake 


Entire  shoreline  wittiin  community 
Entire  shoreline  within  community 


None 
Norw 


Pool  Pond 

Maps  available  for  inspection  at  the  Rindge  Town  Offk»,  304  Route  119,  Rindge,  New  Hampshire. 

Send  comments  to  Mr.  David  Aho,  Chaimnan  of  the  Selectman  for  the  Town  of  Rindge,  P.O.  Box  163.  Rindge.  New  Hanpshire  03461. 


•1.013 
•1.013 


New  Jersey 


Roselle  Park  (Bor- 
ough) Union 
County. 


Morses  Creek 


Approximately  220  feet  downstream  of 
West  Westfiekj  Aver>ue. 


•68 


•87 


At  upstream  corporate  limits  (Summer 
Street). 
Maps  available  for  inspection  at  the  Borough  of  Roselle  Park  Engineer's  Office,  110  East  WestfieW  Avenue.  Roselle  Park,  New  Jersey. 
Send  conrwnents  to  The  Honorable  Joseph  Delorio.  Mayor  of  the  Borough  of  Roselle  park,  110  East  WestfieW  Avenue  Roselle  Part<  New 
Jersey  07204-2083. 


Tennessee 


Chattanooga  (City) 
Hamilton  County  .... 


South  Chk:kamauga 
oreeK. 


•659 


•660 


Approximately    0.33    mile    upstream    of 

Amnicola  Highway. 

At  state  bouridary _ 

On  the  downstream  side  of  Spring  Creek 

Road. 
Approximately  0.3  mile  downstream  of 

Spnng  CreeK  Road. 
At   its   confluence   with   South   Chicka- 

mauga  Creek. 
Approximately  550  feet  upstream  of  East 

Berainerd  Road  (State  Route  320). 
At  is  confluence  with  South  Chickamauga 

Creek. 
Approximately  0.37  mile  downstream  of 

r^oah  Rekj  Road. 

Maps  available  for  inspection  at  the  Planning  Commisskxi,  Chattanooga  City  Hall  Annex,  East  nth  Street,  Chattanooga,  Tennessee. 

Send  comments  to  The  Honorable  Gene  Roberts,  Mayor  of  the  City  of  Chattanooga,  City  Hall,  Suite  100,  East  11th  Street,  Chattanooga, 
Tennessee  37402. 


Spring  Creek 


Mackey  Branch 


Friar  Branch 


•691 
•678 

•678 

•690 

•691 

•673 

•676 


•589 
•679 

•679 

•687 

•690 

♦670 

•675 


VemDont  I  Duxbury  (Town) I  Winooski  River  I  At  Bolton  Falls  Dam 


•405 


•409 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  atx>ve 

ground. '  Elevation  in  feet 

(NGVD) 


Existing 


•428 


Modified 


•427 


Washington  county  At  downstream  corporate  limits 

Maps  available  for  inspection  at  ttte  Duxtxjry  Town  Clerk's  Office,  R.O.  2,  Watertxiry,  Vermont 

Send  comments  to  Mr.  Bob  McGee,  Jr..  Chairman  of  the  Town  of  Ouxbury  Board  of  Selectmen,  R.D.  2,  Box  1260,  Waterbury,  Vermont 
06676. 


1997 


Virginia 

Buchanan  County  .. 
(Unincorporated 
Areas). 

• 

Dismal  Creek      

Confluence  with  Levisa  Fork 

•1,175 
None 

None 

•1,475 
None 

•1,276 

•1,432 

None 

•1.123 
None 

•1.175 
None 

•963 
None 

•1.324 
None 

None 

None 

•966 
None 

•916 
None 

None 
None 

None 
None 

None 
None 

None 
None 

•1.094 
None 

•978 
None 

•1.005 
None 

-    *<»? 
None 

•957 

•1,172 

Levisa  Fork 

Knox  Creek 

Russell  Fork  -. 

Approximately  1 ,850  feet  downstream  of 

Route  635  bndge. 
Approximately  1,575  feet  downstream  of 

State  Route  733. 
At  U  S.  Route  460  bridoe 

•1.658 
•870 

•1.472 

Approximately  1 .000  feet  downstream  of 

State  Route  697  bhdge. 
Approximately  2.23  miles  upstream  of 

State  Route  652. 
Approximately  1.15  miles  downstream  of 

State  Route  80  bridge. 
Approximately   1.30  miles  upstream  of 

confluence  of  Hurrwane  Creek. 
At  confluence  with  Levisa  Fork 

•923 
•1,272 
•1,430 

Bio  Prater  Creek       

•1,505 
*1,117 

Trace  Fork  Branch  

Approximately  40  feet  upstream  of  State 

Route  657. 
Confluence  with  Big  Prater  Creek 

•1,478 
•1,171 

Bull  Creek _ 

Garden  Creek 

Approximately  50  feet  upstream  of  Route 

612  bridge. 
Confluence  with  Levisa  Fork 

•1.456 
•972 

Approximately   50   feet  downstream  of 

confluence  of  Deel  Fork. 
ConfluerKe  with  Levisa  Fork 

•1,294 
•1,322 

Greenbrier  Creek 

Guess  Fork 

Confluence   of    Right   Fork   to   Garden 

Creek. 
Approximately  1,100  feet  downstream  of 

confluence  with  Little  Greenbrier  Creek. 
Approximately  20  feet  upstream  of  State 

Route  608  txidge. 
Confluence  with  Knox  Creek 

•1,399 

•1,424 

•1,475 

•963 

Home  Creek  

Approximately  275  feet  upg^eam  of  corv 

fluence  of  Left  Fork  to  Guess  Fork. 
ConfluerKe  with  Levisa  Fork 

•1,100 
*919 

Hurricane  Creek 

Approximately  350  feet  upstream  of  State 

Route  650  bridge. 
Confluerx»  with  Russell  Fork 

•1,275 
•1,456 

Indan  Creek 

Approximately   3,080  feet  upstream  of 

State  Route  600  bridge. 
Confluence  with  Russell  Fork 

•1,515 
•1.440 

Left  Fork  to  Guess  Fork  ... 

Little  Greenbrier  Creek 

Little  Prater  Creek 

Approximately  50  feet  upstream  of  State 

Route  601  bridge. 
Confluence  with  Guess  Fork 

•1.501 
•1.099 

Approximately    630    feet    upstream    of 

Route  646  bridge. 
Confluence  with  Greenbrier  Creek 

•1,121 
•1.430 

Approximately   1,565  feet  upstream  of 

State  Route  714  bridge. 
Confluence  with  Levisa  Fork 

•1.488 
•1,090 

Lester  Fork 

Approximately  90  feet  upstream  of  the 
third  stream  crossing  of  State  Route 
617  bridge. 

ConfluerKe  with  Knox  Creek 

•1.262 
•976 

Looney  Creek 

Approximately  30  feet  upstream  of  State 

Route  650  bridge. 
Confluence  with  Levisa  Fork 

•1.288 
•1.002 

PawPaw  Creek 

Approximately    0.6    mile    upstream    of 

Route  656  bridge. 
At  ConfluerKe  with  Knox  Creek 

•1.146 
•928 

' 

Race  Fork _ 

Approximately  200  feet  upstream  of  corv 

fluence  of  Rockhouse  Fork. 
Confluence  with  Knox  Creek 

•1,071 
•951 
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State 


City/town/county 


Source  of  flooding 


Right  Fofk  to  Knox  Creek 


Rockhouse  Fork 


Russeil  Prater  Creek  arxj 
War  Fork. 


Rocklick  Creek 


Slate  Creek 


None 
*1,080 


Right  Fork  to  Garden 

Approximately   1,500  feet  upstream  of 

Mine  Access  Road. 
Confluence  with  Knox  Creek 
Approximately   1.09  miles  upstream  of 

State  Route  643 
Confluence  with  PawPaw  Creek 
Approximately  270  feet  upstream  of  State 

Route  643  tyidge 
Approximately  0.66  mile  downstream  of 

State  Route  606  bridge  (Dickenson/bu- 

chanan  County  line). 
Approximately  1.49  mile  upstream  of  corv 

fluence  with  Russell  Prater  Creek. 
Confluerx:«  with  Levisa  Fork 
Approximately  2,500   feet  upstream  of 

State  Route  691  bridge. 
Approximately   0.64   mile   upetraam   of 

Route  1002 
Approximately   1,550  feet  upsfream  of 

State  Route  640  bridge 

Maps  available  for  inspectkxi  at  the  Buchanan  Couity  Coudhouse.  Main  Street,  Grundy,  Virginia. 
Send  comments  to  Mr.  Garry  Roger  Rife,  Chairman  of  the  Buchanan  County  Board  of  Supervisors,  P.O.  Drawer  950,  Gmndy.  Virginia  24614 


Locatton 


Approximately  0.6  mile  upstream  of  drive- 
way bridge  to  Race  Fork  Coal  Corpora- 
tk)n. 

Confluence  with  Garden  Creek 


*Oepth  in  feet  above 

ground.  *  Elevatkm  in  feet 

(NGVD) 


Existing 


Hone 


*899 


Modified 


•1,019 


•1,399 

•1,562 

•1.078 
•1,230 

•1,069 
•1.072 

•1.417 

•1.542 

•904 
•1.001 

•1,112 

•1,538 


Virginia 


Grundy  (Town)  Bu- 
chanan Couity. 


Levisa  Fork 


Approximately  1.9  feet  downstream  of 

confluence  of  Slate  Creek. 
Approximately  0.61  mile  downstream  of 

State  Route  617. 

Confluence  with  Levisa  Fork 

Approximately   1,890  feet  upstrMm  of 

State  Route  661  bridge. 

Confluence  with  Levisa  Fork „ 

Approximately   0.64    mBe    upstream   of 

Route  1002  bridge. 

Maps  available  for  inspect  at  Gmndy  Town  Hal,  127  Main  Street.  Grundy.  Virginia. 
Send  comments  to  Mr.  Charles  Crabtree,  Grundy  Town  Manager,  P.O.  Box  71 1,  Gnjndy,  Virginia. 


Watkins  Branch 


Slate  Creek 


•1,025 

•1,028 

•1,062 

•1.075 

•1.079 
fc» — 
None 

•1,071 
•1,182 

•1.061 

NOnB 

•1.053 
•1,112 

Wisconsin 


Chippewa  FaHs 

(City). 
Chippewa  County  .. 


Chippewa  River 


•821 
•852 


Approximately  1  mile  downstream  of  U.S. 

Highway  53. 
Approximately  2.4  miles  upstream  of  Soo 
Line  Railroad. 
Maps  available  for  inspectkxi  at  the  Chippewa  FaHs  City  HaN.  Inspectk)n  Department,  30  West  Central  Street.  Chippewa  Fait,  Wisconsin. 
Send  comments  to  The  Honorable  Virginia  Smith.  Mayor  of  the  City  of  Chippewa  FaHs,  30  West  Central  Street,  Chippewa  Fait.  Wisconsin 
54729. 


Wisconsin 


Chippewa  County 
(Unincorporated 
Areas). 


Chippewa  River 


Oowrtstream  county  boundary . 


•806 


At  toe  of  Wissota  Dam „ 

Maps  available  for  inspection  at  the  Chippewa  County  Courthouse,  711  North  Bridge  Street,  Chippewa  Fait,  Wisconsin. 

Send  comments  to  Mr.  Thomas  GoetU,  Chairman  of  the  Chippewa  County  Board  of  Supennsors,  Chippewa  Fals.  Wisconsin  54729. 


•804 


•853 


Wisconsin 


Eau  Claire  (City)  .... 

Chippewa  arxJ  Eau 

Oaire  Counties. 


Chippewa  River 


Sherman  Creak 


At  Interstate  94 

Upstream  corporate  limits 


Conllusnce  with  Chippewa  River 
Approximately    1.0    mie 
Menomonie  Street 

Eau  Qaire  River At  confluence  with  Chippewa  River 

Downstream  side  of  Chicago  and  Nodh- 
westem  Rair^  spur. 

Maps  avalable  for  inspection  at  the  Eau  Claire  City  HaN,  Inspection  Sennce  Office.  203  South  Fainwel  Street  Eau  Claire,  Wisconsin. 
Send  comments  to  Mr.  Don  Nonel,  Manager  of  the  City  of  Eau  Claire,  203  South  Fairwel  Street  Cal  Box  5148.  Eau  Ctiirs,  Wisconsin 
54707-6148. 


•774 
•808 

•773 
•806 

•778 
•807 

•776 
•808 

•784 
•784 

•782 
•783 

6926 


Federal  Register  /  Vol.  62,  No.  31  /  Friday,  February  14,  1997  /  Proposed  Rules 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  31, 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 
IFR  Doc.  97-3780  Filed  2-13-97;  8:45  amj 

HUMOCOOE  •7ia-04-# 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

(MM  Docket  No.  97-46,  RM-8990] 

Radio  Broadcasting  Services; 
Boonvilla,  CA 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Boonville 
Broadcasting  Company  seeking  the 
allotment  of  FM  Channel  241 A  to 
Boonville,  California,  as  that  locaUty's 
first  local  aural  transmission  service. 
Petitioner  is  requested  to  provide 
additional  information  to  establish 
Boonville 's  status  as  a  community  for 
allotment  purposes.  Coordinates  used 
for  this  proposal  are  39-03-42  and  123- 
31-47. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
fiUng  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  Esq.,  Law  Offices  of  Henry 
E.  Crawford,  Suite  900, 1150 
Connecticut  Avenue,  NW.,  Washington. 
DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-46,  adopted  January  31, 1997,  and 
released  February  7, 1997.  The  full  text 


of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  firom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  97-3717  Filed  2-13-97;  8:45  am] 

BNJJNO  COOC  CnS-OI-F 


47  CFR  Part  73 

[MM  Docket  No.  97-4»;  m«-89931 

Radio  Broadcasting  Services; 
Cooperstown,  PA 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  John 
Anthony  Bulmer  proposing  the 
allotment  of  Channel  299A  at 
Cooperstown,  Peimsylvania,  as  the 
community's  first  local  aural 
transmission  service.  Channel  299A  can 
be  allotted  to  Cooperstown  in 
compliance  with  the  Commission's 
minimum  distance  separation 


requirements  at  dty  reference 
coordinates.  The  coordinates  for 
Channel  299A  at  Cooperstown  are  North 
Latitude  41-29-55  and  West  Longitude 
79-52-14.  Since  Cooperstown  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S.-Canadian  border,  concturence  of 
the  Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
p>etitioner,  or  its  counsel  or  consultant, 
as  follows:  Jerrold  Miller,  Esq.,  Miller  & 
Miller,  P.C,  P.O.  Box  33003, 
Washington,  DC  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
s)niopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-49,  adopted  January  31, 1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

IFR  Doc.  97-3718  Filed  2-13-97;  8:45  am] 

MLUNQ  CODE  (Tll-OI-f 

47  CFR  Part  73 

[MM  Docket  No.  97-61,  RM-8983] 

Radio  Broadcasting  Services; 
Alberton,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docimient  requests 
comments  on  a  petition  filed  by  Vixon 
Valley  Broadcasting  proposing  the 
allotment  of  Channel  284A  to  Alberton, 
Montana,  as  that  community's  first  local 
broadcast  service.  The  coordinates  for 
Channel  284A  are  47-00-06  and  114- 
2ft-21.  Canadian  concurrence  will  be 
requested  for  the  allotment  of  Channel 
284A  at  Alberton. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Victor  A.  Michael, 
Jr.,  President,  Vixon  Valley 
Broadcasting,  c/o  Magic  City  Media, 
1912  Capitol  Avenue,  Suite  30, 
Cheyenne,  Wyoming  82001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bxu«au,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-51,  adopted  January  31, 1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copjring  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 


is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Joiui  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

IFR  Doc.  97-3719  Filed  2-13-97;  8:45  am] 

BILUNO  CODE  C712-01-F 


47  CFR  Part  73 

[MM  Docket  No.  97-63,  RM-0003] 

Radio  Broadcasting  Services;  Garden 
City.  MO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  R.  Lee 
Wheeler  and  Sarah  H.  Wheeler 
proposing  the  allotment  of  Channel 
287A  to  Garden  City,  Missouri,  as  that 
community's  first  local  broadcast 
service.  The  coordinates  for  Channel 
287A  at  Garden  Qty  are  38-33-49  and 
94-11-53.  There  is  a  site  restriction  0.6 
kilometers  (0.4  miles)  west  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  R.  Lee  and  Sarah 
H.  Wheeler,  3718  W.  52nd  Terrace, 
Shawnee  Mission,  Kansas  66205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-53.  adopted  January  31. 1997,  and 
released  February  7. 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection.and  copying  during 
normal  business  hours  in  the 
Commission 'sKeference  Center  (Room 
239),  1919  M  §Jreet,  NW.,  Washington, 
DC.  The  comglete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 


International  Transcription  Services, 
Inc.,  2100  M  Street.  NW.,  Suite  140, 
Washington.  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjecte  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
John  A.  Karouaot, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-3720  Filed  2-13-97;  8:45  am] 
■ILUNQ  cocc  cnt^i-F 

— ■ ■ < 

47  CFR  Part  73 

[MM  Docket  No.  97-47,  RM-S992] 

Radio  Broadcasting  Services;  Westley, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Westley-Grayson 
Broadcasting  Company  seeking  the 
allotment  of  FM  Channel  238A  to 
Westley,  CaUfomia,  as  that  locality's 
first  local  aural  transmission  service. 
Petitioner  is  requested  to  provide 
additional  information  to  establish 
Westley's  status  as  a  community  for 
allotment  purposes.  Coordinates  used 
for  this  proposal  are  37-28-13  and  121- 
11-14. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15. 1997. 
ADDRESSES:  Secretary.  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford.  Esq.,  Law  Offices  of  Henry 
E.  Crawford. Suite  900. 1150  Connecticut 
Avenue.  NW..  Washington.  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180. 


6928 


Federal  Register  /  Vol.  62,  No.  31  /  Friday.  February  14,  1997  /  Proposed  Rules 


SUPPLEMENTARY  INFORMATIOM:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
97-47,  adopted  January  31,  1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibihty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  (rfSubiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Conunission. 
John  A.  KarouMW, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  S4ass  Media  Bureau. 
IFR  Doc  97-3722  Filed  2-13-97;  8:45  am) 
■LUNO  COM  •na-*i-F 


47  CFR  Part  73 

[MM  OockM  No.  97-48;  RM-8994] 

Radio  Broadcasting  Sarvicas;  Eartvilia, 
IL 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Second 
Congregational  Services  proposing  the 
allotment  of  Channel  275 A  at  Earlville, 
Illinois,  as  the  community's  first  local 
aural  transmission  service.  Channel 
2  75 A  can  be  allotted  to  Earlville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
13.4  kilometers  (8.3  miles)  northwest  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  275A  at 
Earlville  are  North  Latitude  41-38-55 
and  West  longitude  89-03-51. 


DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
{>etitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Coimecticut  Avenue,  NW.,  Suite 
900,  Washington,  DC  20036  (Counsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-48,  adopted  January  31, 1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  pujtiiased  from  the  Conunission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  frt}m  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Sobiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-3723  Filed  2-13-97;  8:45  am) 

BILUNQ  COOC  STIZ-OI-F 


47  CFR  Part  73 

PMM  Docket  No.  97-60;  RM-8995] 

Radio  Broadcasting  Services;  Ocean 
Shores.  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Ryan 
Broadcasting  Company  proposing  the 
allotment  of  Charmel  292A  at  Ocean 
Shores,  Washington,  as  the  community's 
first  local  aural  transmission  service. 
Channel  292A  can  be  allotted  to  Ocean 
Shores  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  292A  at  Ocean  Shores  are 
North  Latitude  46-57-47  and  West 
Longitude  124-09-50.  Since  Ocean 
Shores  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border, 
concurrence  of  the  Canadian 
government  has  been  requested. 
DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Conunission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  coimsel  or  consultant, 
as  follows:  Henry  E.  Crawrford,  Esq., 
1150  Connecticut  Ave.,  NW..  Suite  900, 
Washington,  DC  20036  (Coimsel  for 
Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-50,  adopted  January  31, 1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hoius  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street.  NW.,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  Uie  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 
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Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-3724  Filed  2-13-97;  8:45  am] 

BtUMQ  CODE  Sria-AI-F 


47CFRPart73 

[MM  Docket  No.  97-S2.  RM-8987] 

Radio  Broadcasting  Services;  Two 
Rivers,  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  First 
Congregational  Services  proposing  the 
allotment  of  Channel  246A  to  Two 
Rivers,  Wisconsin,  as  that  commimity's 
second  FM  broadcast  service.  The 
coordinates  for  Channel  246A  are  44- 
09-06  and  87-34-06. 
DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Henry 
E.  Crawford,  1150  Connecticut  Avenue, 
NW.,  Suite  900,  Washington.  DC.  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
simunary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-52,  adopted  January  31, 1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  97-3725  Filed  2-13-97;  8:45  am) 

BILLMO  CODE  6712-01-F 


47  CFR  Part  73 

PUM  Docket  No.  97-45,  RM-8961] 

Radio  Broadcasting  Services; 
Tylertowm,  MS 

AGENCY:  Federal  Commimications 

Commission.' 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  by  TRL 
Broadcasting  Company  proposing  the 
allotment  of  Channel  297A  to 
Tylertown,  Mississippi,  as  the 
community's  second  local  FM  service. 
Channel  297A  can  be  allotted  to 
Tylertown  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  5.3  kilometers  (3.3  miles) 
southeast  to  avoid  short-spacing 
conflicts  with  the  licensed  operations  of 
StaUon  WBBU(FM),  Channel  297A, 
Baker,  Louisiana,  and  Station 
WKXI(FM),  Channel  298C1,  Magee, 
Mississippi,  at  coordinates  31-05-27 
NL;  96-05-47  WL. 

DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Henry  E.  Crawford,  Esq., 
1150  Connecticut  Avenue,  NW,  Suite 
900,  Washington,  DC  20036  (Counsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-45,  adopted  January  31,  1997,  and 
released  February  7, 1997.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 


be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Joim  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-3726  Filed  2-13-97;  8:45  am] 
WLUNQ  COOE  tnt-01-F 


47  CFR  Part  73    . 

[MM  Docket  No.  97-64,  RM-a989] 

Radio  Broadcasting  Services;  Poplar 
Bluff,  MO 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  The 
Word  of  Victory  Outreach  Center,  Inc., 
proposing  the  allotment  of  Channel 
223A  to  Poplar  Bluff,  Missouri,  as  that 
community's  fifth  FM  broadcast  service. 
The  coordinates  for  Channel  223A  are 
36-45-30  and  90-23-54. 
DATES:  Comments  must  be  filed  on  or 
before  March  31, 1997,  and  reply 
comments  on  or  before  April  15, 1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Eugene 
T.  Smith,  715  G  Street,  SE.,  Washington, 
DC.  20003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-54,  adopted  January  31, 1997,  and 
released  February  7,  1997.  The  full  text 
of  this  Commission  decision  is  available 
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for  inspection  and  copying  during 
nonnal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239).  1919  M  Street.  NW.,  Washington. 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors. 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW.,  Suite  140, 
Washington.  DC.  20037,  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Fart  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
JohB  A.  Karottsos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  97-3727  Filed  2-13-97;  8:45  am] 

MLUNQ  COM  (Tia-OI-f 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Status  Reviews 
for  the  Alexander  Archipelago  Wolf 
and  Queen  Charlotte  Goshawk 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  status  reviews; 
reopening  of  comment  period. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  provides  notice  that  the 
comment  period  on  the  rangewide 
status  reviews  for  the  Queen  Charlotte 
goshawk  [Accipiter  gentilis  laingi)  and 
the  Alexander  Archipelago  wolf  {Canis 
lupus  ligoni)  is  reopened.  The  Service 
solicits  any  information,  data, 
comments,  and  suggestions  from  the 
public,  other  government  agencies,  the 
scientific  community,  industry,  or  other 
interested  parties  concerning  the  status 
of  these  species.  The  notice  of  the  status 
reviews  was  published  on  December  5. 
1996  (61  FR  64496).  and  the  extension 


of  comment  period  was  published 
December  31, 1996  (61  FR  69065). 
DATES:  The  comment  period,  previously 
scheduled  to  close  February  5, 1997,  is 
extended  and  will  now  close  on  Mafth 
5, 1997.  Any  comments  received  by  the 
closing  date  will  be  considered  in  the 
findings. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  3000  Vintage  Blvd.,  Suite  201. 
Juneau,  Alaska  99801-7100. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Lindell  at  the  above  address  (907/ 
586-7240). 

SUPPLEMENTARY  INFORMATION 

Background 

The  Service  will  issue  separate 
findings  on  p>etitions  to  list  the  Queen 
Charlotte  goshawk  and  the  Alexander 
Archipelago  wolf  under  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq.). 

Queen  Charlotte  Goshawk 

The  Queen  Charlotte  goshawk  occurs 
in  forested  areas  throughout  coastal 
mainland  and  insular  areas  of  British 
Columbia,  Canada,  and  southeastern 
Alaska.  On  May  9. 1994,  the  Service 
received  a  petition  to  list  the  Queen 
Charlotte  goshawk  as  endangered  under 
the  Act.  firom  Mr.  Peter  Calvin  of  the 
Greater  Gila  Biodiversity  Project.  Silver 
City.  New  Mexico,  and  nine 
copetitioners^  including,  the  Southwest 
Center  for  Biological  Diversity,  the 
Biodiversity  Legal  Foimdation.  Greater 
Ecosystem  Alliance,  Save  the  West, 
Save  America's  Forests,  Native  Forest 
Network,  Native  Forest  Council,  Eric 
Holle,  and  Don  MuUer.  On  August  26, 
1994.  the  Service  announced  a  90  day 
finding  (59  FR  44124)  that  the  petition 
presented  substantial  information 
indicating  that  the  requested  action  may 
be  warranted,  and  opened  a  public 
comment  period  until  November  25, 

1994.  The  Service  extended  the  public 
comment  period  until  February  28, 

1995.  through  two  subsequent  Federal 
Register  notices  on  January  4. 1995  (60 
FR  425),  and  February  24, 1995  (60  FR 
10344).  The  Service  issued  its  12-month 
finding  on  June  29, 1995  (60  FR  33784). 
indicating  that  listing  the  Queen 
Charlotte  goshawk  under  the  Act  was 
not  warranted. 

On  July  16. 1995.  the  petitioners  filed 
a  60-day  notice  of  intent  to  sue  the 
Service  over  its  12-month  finding,  and 
on  November  17. 1995.  they  filed  suit  in 
the  United  States  District  Court  for  the 
District  of  Columbia  challenging  the  not 
warranted  flnding  made  by  the  Service. 
As  a  result  of  the  court  proceedings  the 


Service  is  reevaluating  the  status  of  the 
Queen  Charlotte  goshawk.  The  Service 
is  requesting  any  information,  data, 
comments,  and  suggestions  from  the 
public,  other  government  agencies,  the 
scientiflc  community,  industry,  or  other 
interested  parties  conGeming  the  status 
of  this  species. 

Alexander  Archipelago  Wolf 

The  Alexander  Archipelago  wolf 
occurs  in  forested  areas  of  insular  and 
mainland  southeast  Alaska,  from  Dixon 
Entrance  (US/Canada  border)  to  Yakutat 
Bay.  including  all  large  islands  of  the 
Alexander  Archipelago  except 
Admiralty.  Baranof.  and  Chichagof 
islands.  On  December  17. 1993,  the 
Service  received  a  petition  to  list  the 
Alexander  Archipelago  wolf  as 
threatened  under  the  Act.  from  the 
Biodiversity  Legal  Foundation,  Eric 
Holle  and  Martin  J.  Berghoffen.  A  90- 
day  finding  was  made  by  the  Service 
that  the  petition  presented  substantial 
information  indicating  that  the 
requested  action  may  be  warranted.  The 
90-day  finding  was  announced  (59  FR 
26476)  and  a  status  review  was  initiated 
on  May  20, 1994.  The  public  comment 
period  was  open  between  May  20,  and 
October  1, 1994  (59  FR  26476  and  59  FR 
44122).  The  Service  announced  its 
finding  that  listing  the  Alexander 
Archipelago  wolf  was  not  warranted  on 
February  23,  1995  (60  FR  10056). 

The  petitioners  issued  a  60-day  notice 
of  intent  to  sue  over  the  Service's  not 
warranted  finding  on  November  13, 
1995.  On  February  7, 1996,  they  filed 
suit  in  the  United  States  District  Court 
for  the  District  of  Columbia  challenging 
the  not-warranted  finding  made  by  the 
Service.  As  a  result  of  the  court 
proceedings  the  Service  is  reevaluating 
the  status  of  the  Alexander  Archipelago 
wolf.  The  Service  is  requesting  any 
information,  data,  comments,  and 
suggestions  from  the  public,  other 
government  agencies,  the  scientific 
community,  industry,  or  other 
interested  parties  concerning  the  status 
of  this  species. 

Author 

This  primary  author  of  this  notice  is 
Teresa  Woods,  U.S.  Fish  and  Wildlife 
Service.  Alaska  Region.  1011  E.  Tudor 
Road.  Anchorage,  Alaska  99503. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  species. 
Export,  Import,  Reporting  and 


50  CFR  Pa 
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recordkeeping  requirements. 
Transportation. 

Dated:  February  4, 1997. 

David  B.  Allen, 

Regional  Director.  Begion  7,  Fish  and  Wildlife 
Service. 

(FR  Doc.  97-3464  Filed  2-13-97;  8:45  am] 

BILUNO  CODE  4310-S6-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart229 

[Docket  No.  970129015-7015-01;  I.D. 
010397A] 

ifiN  0648-AI84 

Taldng  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Pacific  Offshore  Cetacean  Take 
Reduction  Plan  Regulations 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  plan  to 
reduce  the  bycatch  and  mortality  of 
several  marine  mammal  stocks  that 
occur  incidental  to  fishing  for  swordfish 
and  thresher  shark  with  drift  gillnet  gear 
offshore  California  and  Oregon.  The 
draft  plan  was  submitted  by  the  Pacific 
Offshore  Cetacean  Take  Reduction  Team 
(PCTRT)  pursuant  to  the  Marine 
Mammal  Protection  Act  (MMPA).  NMFS 
seelcs  comment  on  the  draft  Pacific 
Offshore  Cetacean  Take  Reduction  Plan 
(PCTRP),  a  NMFS  proposed  change  to 
the  draft  plan,  and  proposed  regulations 
to  implement  the  plan. 
DATES:  Comments  on  the  draft  plan, 
NMFS'  proposed  change  to  the  plan, 
and  the  proposed  rule  to  implement  the 
plan  must  he  received  by  March  31, 
1997. 

ADDRESSES:  Send  comments  to  Chief, 
Marine  Mammal  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910-  . 
3226.  Copies  of  the  draft  PCTRP  and 
Environmental  Assessment  (EA)  are 
available  upon  request  from  Irma 
Lagomarsino,  Southwest  Region,  NMFS, 
501  W.  Ocean  Blvd.,  Suite  4200.  Long 
Beach,  CA  90802-4213,  or  from  Victoria 
Cornish,  Office  of  Protected  Resoimres, 
NMFS.  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3226. 


FOR  FURTHER  INFORMATION  CONTACT:  Irma 
Lagomarsino,  NMFS,  310-980-4016  or 
Victoria  Cornish.  NMFS.  301-713-2322. 
SUPPLEMENTARY  INFORMATION:  The 
California/Oregon  drift  gillnet  (CA/OR 
DON)  fishery  for  thresher  shark  and 
swordfish  is  classified  as  a  Category  I 
fishery  under  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA:  16 
U.S.C.  1361  et  seq).  The  CA/OR  DON 
fishery  is  a  pelagic  fishery  with  the 
majority  of  the  fishing  effort  occurring 
within  200  miles  (320  kilometers) 
offshore  of  California  and  Oregon. 
Between  May  1  and  August  14.  drift 
gillnets  may  not  be  used  to  take 
swordfish  or  thresher  shark  in  ocean 
waters  vtrithin  75  miles  (120  kilometers) 
of  the  California  coastline.  From  August 
15  to  January  31,  swordfish  may  be 
taken  within  75  miles  (120  kilometers) 
of  the  California  mainland,  although 
additional  area  restrictions  also  apply 
vtrithin  this  area. 

The  CA/OR  DGN  fishery  has  a 
historical  incidental  bycatch  of  several 
strategic  marine  mammal  stocks 
including:  Several  beaked  whale 
species,  short-finned  pilot  whales, 
pygmy  sperm  whales,  sperm  whales, 
and  humpback  whales  (Barlow  et  al., 
1995).  A  strategic  stock  is  a  stock:  (1) 
For  which  the  level  of  direct  human- 
caused  mortality  exceeds  the  potential 
biological  removal  (PBR)  level;  (2) 
which  is  dechning  and  is  likely  to  be 
listed  under  the  Endangered  Species  Act 
(ESA)  in  the  foreseeable  future;  or  (3) 
which  is  listed  as  a  threatened  or 
endangered  species  under  the  ESA.  The 
incidental  bycatch  of  strategic  stocks  in 
the  CA/OR  DGN  fishery  exceeds  the 
PBR  levels  established  for  these  stocks 
(Barlow  et  al.,  1995). 

Section  118  of  the  MMPA  requires 
NMFS  to  develop  and  implement  a  take 
reduction  plan  to  assist  in  the  recovery 
or  to  prevent  the  depletion  of  each 
strategic  stock  that  interacts  with  a 
Category  I  or  U  fishery.  Category  I  or  n 
fisheries  are  fisheries  that  have  frequent 
or  occasional  incidental  mortality  and 
serious  injury  of  marine  mammals, 
respectively.  The  immediate  goal  of  a 
take  reduction  plan  is  to  reduce,  within 
6  months  of  its  implementation,  the 
mortality  and  serious  injury  of  strategic 
stocks  incidentally  taken  in  the  course 
of  commercial  fishing  operations  to 
below  the  PBR  levels  established  for 
such  stocks.  Since  the  CA/OR  DGN 
fishery  is  a  Category  I  fishery  that 
interacts  with  several  strategic  stocks, 
NMFS  established  the  PCTRT  on 
February  15. 1996  (61  FR  5385)  to 
prepare  a  draft  take  reduction  plan.  The 
PCTRT  included  representatives  of 
NMFS,  the  Cahfomia  Department  of 


Fish  and  Game  (CDFG),  the  Pacific 
States  Marine  Fisheries  Commission, 
environmental  organizations,  academic 
and  scientific  organizations,  and 
participants  in  the  CA/OR  DGN  fishery. 
In  selecting  these  team  members.  NMFS 
sought  an  equitable  balance  among 
representatives  of  resource  user  and 
non-user  interests. 

The  PCTRT  was  tasked  with 
developing  a  consensus  plan  for 
reducing  incidental  mortality  and 
serious  injury  of  strategic  marine 
mammal  stocks  in  the  CA/OR  DGN 
fishery.  The  PCTRT  met  five  times 
between  February  and  June  1996  and 
submitted  a  consensus  draft  plan  to 
NMFS  on  August  15,  1996  (PCTRP, 
1996).  The  PCTRP  includes:  (1)  A 
review  of  the  current  information  on  the 
status  of  the  affected  strategic  marine 
mammal  stocks;  (2)  a  description  of  the 
CA/OR  DGN  fishery:  (3)  an  analysis  of 
data  from  NMFS*  CA/OR  DGN  fishery 
observer  program  from  1990-1995:  (4) 
primary  strategies  to  reduce  takes  of 
strategic  marine  mammal  stocks:  (5) 
contingency  measures  that  would 
reduce  fishing  effort:  and  (6)  other 
recommendations  regarding  voluntary 
measures  to  reduce  takes,  enhancing  the 
effectiveness  of  the  observer  program, 
research  on  oceanographic/ 
environmental  variables,  and  other 
potential  strategies  considered  and 
rejected  by  the  team. 

The  PCTRT  recommended  that  four 
primary  strategies  be  implemented  to 
reduce  bycatch  of  strategic  marine 
mammal  stocks  in  the  CA/OR  DGN 
fishery.  The  PCTRT  recommended  that 
three  of  these  strategies  be  administered 
on  a  mandatory  basis  (strategies  #1,  #2, 
and  #4)  and  that  one  be  administered  on 
a  voluntary  basis  (strategy  #3).  This 
action  proposes  regulations  to 
implement  three  of  these  primary 
strategies.  These  include  the 
establishment  of  a  depth  of  fishing 
requirement  (strategy  #1),  the  use  of 
acoustic  deterrent  devices  (pingers) 
(strategy  #2).  and  mandatory  skipper 
workshops  (strategy  #4).  The  PCTRT 
recommended  that  one  other  primary 
strategy  be  implemented  by  NMFS,  yet 
not  through  Federal  regulation.  This 
would  be  for  NMFS  to  encourage  CDFG 
not  to  reissue  lapsed  permits,  and  to 
encourage  the  Oregon  Department  of 
Fish  and  Wildlife  (ODFW)  to  continue 
issuing  the  same  number  of  permits 
(strategy  #3). 

The  proposed  requirements  would 
govern  fishing  by  all  drift  gillnet  vessels 
that  operate  out  of  California  or  Oregon. 
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Primary  Strategies 

Depth  of  Fishing  Requirement  (Strategy 
*1) 

The  PCTRT  recommended  that  NMFS 
establish  a  fleetwide  16  fathom  (36  feet; 
10.9  meters)  minimum  extender  line 
length  requirement.  Extender  lines 
attach  buoys  (floats)  to  the  drift  gillnet's 
floatline  and  determine  the  depth  of  the 
water  column  at  which  the  net  is  fished. 
Lowering  nets  in  the  water  column  has 
significantly  reduced  the  incidental 
bycatch  of  cetaceans  in  several  other 
drift  gillnet  fisheries  (see  PCTRP.  1996). 
In  addition,  analysis  of  NMFS'  observer 
program  data  for  the  CA/OR  DGN 
fishery  from  1990-95  indicates  that  a 
significantly  greater  niunber  of 
cetaceans  are  caught  diuing  sets  that  use 
extenders  that  are  less  than  6  fathoms 
(10.9  meters)  deep.  Furthermore,  the 
majority  pf  the  cetaceans  incidentally 
taken  were  observed  entangled  in  the 
upper  third  of  the  net.  Thus,  requiring 
the  CA/OR  DGN  fishery  to  use  extenders 
of  6  fathoms  (10.9  meters)  in  length  or 
greater  should  reduce  overall  cetacean, 
and  strategic  stock,  mortality  and 
serious  injury  in  the  fishery.  This 
proposed  rule  would  require  vessel 
operators  to  use  an  extender  with  a 
length  of  at  least  6  fathoms  (10.9 
meters). 

Skipper  Education  Woricshops  (Strategy 

*2) 

The  PCTRT  recommended  that  NMFS 
conduct  mandatory  skipper  workshops 
on  the  components  of  the  PCTRP, 
together  with  expert  skipper  panels,  to 
further  generate  and  consider  potential, 
additional  take  reduction  strategies. 
Workshops  would  provide  drift  gillnet 
skippers  with  information  relevant  to 
how  the  PCTRP  was  developed  and  bow 
to  avoid  marine  mammal  entanglement, 
and  the  workshops  would  solicit 
feedback  from  fishers  on  how  to  reduce 
marine  mammal  interactions. 
Workshops  would  be  conducted  at 
several  locations  in  California  that  are 
accessible  to  the  majority  of  drift  gillnet 
fishers  (e.g..  Crescent  City,  Moto 
Landing,  Morro  Bay,  Los  Angeles,  San 
Diego).  Outreach  materials  that  explain 
take  reduction  plan  development,  plan 
components,  plan  implementation,  and 
species  identification  information 
would  be  provided  to  workshop 
participants.  This  proposed  rule  would 
require  all  CA/OR  DGN  vessel  operators 
to  attend  one  Skipper  Education 
Workshop  before  initiating  fishing  in 
the  1997/98  fishing  season  (May  1  to 
December  31).  CA/OR  DGN  vessel 
operators  would  be  required  to  attend 
Skipper  Education  Workshops  at  annual 
intervals  thereafter,  unless  that 


requirement  is  waived  by  NMFS.  NMFS 
would  provide  sufficient  advance  notice 
to  vessel  operators  by  mail  prior  to 
convening  workshops. 

Finger  Experiment  and  Requirement 
(Strategy  #3) 

The  PCTRT  recommended  that  NMFS 
and  the  CA/OR  DGN  fishery  initiate  an 
acoustic  deterrent  device  (pinger) 
experiment  in  the  fishery  during  the 
1996-97  fishing  season  to  evaluate  the 
effectiveness  of  pingers  at  reducing 
incidental  cetacean  and  strategic  stock 
bycatch.  Moreover,  the  PCTRT 
reconunended  that  if  results  from  this 
experiment  indicate  that  there  is  a 
doMmward  trend  in  overall  cetacean 
bycatch.  NMFS  should  establish  a 
mandatory  fleetwide  pinger  requirement 
for  all  CA/OR  DGN  fishery  vessels  prior 
to  the  next  fishing  season  (1997-98)  and 
continue  to  monitor  the  effectiveness  of 
pingers  at  reducing  bycatch. 

Ine  use  of  pingers  in  other  gillnet 
fisheries  has  been  shown  to  be  effective 
at  reducing  the  incidental  bycatch  of 
harbor  porpoise  (PCTRP,  1996). 
Analysis  of  CA/OR  DGN  observer 
program  data  &x>m  1990-95  indicates 
that  more  cetaceans  are  entangled  in 
areas  of  the  net  further  away  from  the 
vessel,  indicating  that  sound  from  the 
vessel  may  alert  these  animals  to  use 
their  echolocation  and,  thus,  avoid 
entanglement  in  the  net.  Furthermore,  a 
workshop  of  cetacean  and  acoustic 
experts  recently  concluded  that  a  pinger 
experiment  should  be  conducted  in  the 
CA/OR  DGN  fishery  to  test  its 
effectiveness  at  reducing  cetacean 
entanglement  (Reeves  et  al.,  1996).  The 
workshop  participants  recommended 
that  the  pingers  used  in  the  New 
England  sink  gillnet  fishery  (  10  kHz  at 
132  dB  re  1(1  Pa  at  1  meter)  be  used 
experimentally  in  the  CA/OR  DGN 
fishery  because  the  soiuid  frequency  of 
the  pingers  was  within  the  hearing 
sensitivity  of  most  of  the  cetaceans  that 
interact  with  that  fishery. 

NMFS  and  the  CA/OR  DGN  fishery 
initiated  a  pinger  experiment  in  the  CA/ 
OR  DGN  fishery  in  August  1996.  The 
CA/OR  DGN  fishery  pinger  experiment 
used  pingers  with  the  same  sound 
frequency,  level,  and  pulse  duration  and 
rate  as  those  used  in  the  New  England 
sink  gillnet  fishery.  Preliminary  results 
indicate  that  observed  cetacean 
entanglement  rate  is  almost  4  times 
greater  for  non-pinger  sets  than  for  those 
sets  that  used  pingers  (NMFS, 
impublished  data).  Final  statistical 
results  &t>m  the  pinger  experiment 
should  be  available  in  March  1997. 

Under  this  proposed  rule,  NMFS- 
approved  pingers  must  be  used  on  all 
vessels,  during  every  set,  and  during  the 


entire  fishing  season.  A  NMFS-approved 
pinger  is  an  acoustic  deterrent  device 
which,  when  immersed  in  water, 
broadcasts  a  soimd  frequency  range  of 
10  to  80  kHz  at  132  dB  re  1  micropascal 
at  1  meter  with  a  pulse  diuation  of  300 
milliseconds  and  a  pulse  rate  of  4 
seconds.  However,  if  better  information 
on  the  hearing  sensitivity  of  cetaceans 
taken  in  the  CA/OR  DGN  fishery 
indicates  that  different  pinger 
specifications  would  be  more  effective, 
or  if  experiments  using  alternative 
pingers  are  more  effective,  NMFS  could 
require  that  different  pingers  be  used  in 
the  fishery.  NMFS  would  publish 
proposed  specifications  for  alternative 
pingers,  and  provide  opporiimity  for 
public  comment  to  determine  whether 
alternative  pingers  should  be  required. 

If  the  final  results  bom  the  pinger 
experiment  indicate  that  these  devices 
are  ineffective  at  reducing  cetacean 
bycatch  in  the  CA/OR  DGN  fishery,  the 
use  of  pingers  will  not  be  included  in 
the  final  rule  to  implement  the  final 
PCTRP.  NMFS  may  reconvene  the 
PCTRT  prior  to  publishing  a  final  rule 
requiring  the  mandatory  use  of  pingers 
in  the  CA/OR  DGN  fishery  to  solicit  its 
input  on  whether  pingers  should  be 
included  in  the  final  rule. 

Encourage  CDFG  Not  to  Reissue  Lapsed 
Fermits  and  Encourage  ODFW  to 
Continue  to  Issue  the  Same  Number  of 
Fermits  (Strategy  #4 j 

The  California  drift  gillnet  fishery  for 
thresher  shark  and  swordfish  is  a 
limited  entry  fishery,  and  the  OR  DGN 
fishery  is  a  developmental  fishery.  The 
PCTRT  recognized  that  the  CA  DGN 
fishery  is  not  restricted  fit)m  a 
substantial  expansion  in  fishing  effort, 
becaiise  nearly  a  third  of  the  drift  gillnet 
permittees  annually  satisfy  only  the 
minimimi  CDFG  requirements  to  keep 
their  permits  valid.  The  PCTRT 
recommends  two  approaches  for 
limiting  the  potential  expansion  of 
fishing  effort  by  permit  holders  in 
California  and  Oregon.  Implementation 
of  these  approaches  would  not  affect 
those  drift  gillnet  fishers  that  annually 
land  well  beyond  the  minimiun  landing 
requirements  established  by  CDFG. 

First,  the  PCTRT  recommended  that 
CDFG  continue  not  to  reissue  drift 
gillnet  permits  that  have  lapsed.  In  the 
past,  if  the  minimum  landing 
requirements  for  a  drift  gillnet  permit 
have  not  been  met  by  the  permittee,  the 
permit  lapsed  and  could  then  be 
reissued  to  other  applicants.  However,  it 
is  the  current  practice  of  CDFG  to  not 
reissue  lapsed  permits.  The  PCTRT  also 
reconunended  that  ODFW  continue 
issuing  the  same  number  of  permits  as 
were  issued  in  1996.  NMFS  intends  to 
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contact  CDFG  and  ODFW  to  encourage 
continuation  of  these  practices. 

Second,  the  PCTRT  recommended 
that  a  California  drift  gillnet  pennit  buy- 
back  program  be  instituted  to  reduce 
those  California  drift  gillnet  permittees 
that  annually  land  only  the  minifniitn 
reqtiiiements  to  maintain  their  permits. 
Theoretically,  any  agency  or  any  private 
sector  entity  could  initiate  a  buy-back 
program  by  entering  into  an  agreement 
with  a  drift  gillnet  permit  holder. 
Although  NMFS  does  not  have  funding 
to  implement  this  strategy,  section 
118(j)  of  the  MMPA  allows  NMFS  to 
accept,  solicit,  receive,  hold,  administer 
and  use  gifts,  devises  and  bequests  to 
carry  out  the  provisions  of  section  118, 
which  includes  the  implementation  of 
take  reduction  plans.  NMFS  is  seeking 
comments  on  the  establishment  of  sudi 
a  permit  buy-back  program  in 
conjunction  with  CDrc,  other  agencies, 
or  with  the  private  sector. 

Contingency  Measures  Involving  a 
Reduction  in  Fishing  Efibrt 

The  PCTRT  reviewed  several 
contingency  measures  involving  a 
reduction  in  fishing  effort  that  may  be 
considered  if  the  implementation  of  the 
primary  strategies  ftil  to  achieve  the 
goals  of  the  MMPA.  The  PCTRT 
recommended  that  NMFS  reconvene  the 
PCTRT  prior  to  June  15, 1997,  to  review 
the  results  from  the  pinger  experiment, 
evaluate  the  efficacy  of  pingers  at 
achieving  the  goals  of  the  MMPA,  and 
make  additional  recommendations  for 
the  plan,  if  necessary.  The  PCTRT  also 
recommended  that  NMFS  continue  to 
reconvene  the  team  on  an  annual  basis 
to  monitor  the  implementation  of  the 
final  take  reduction  plan,  imtil  such 
time  that  NMFS  determines  that  the 
objectives  of  the  MMPA  have  been  met. 

The  contingency  measures  reviewed 
by  the  PCTRT  include  a  preliminary  list 
of  possible  strat^es  for  reducing 
incidental  mortality  and  serious  injiuy 
that  involve  changes  in  fishing  effort. 
Once  the  final  PCTRP  is  adopted  by 
NMFS,  the  team  recommended  that  if 
the  6-month  take  reduction  goal  has  not 
been  met  w^en  the  team  reconvenes,  the 
PCTRT  will  recommend  methods  to 
reduce  fishing  effort  in  the  upcoming 
season,  if  necessary.  NMFS  intends  to 
reconvene  the  PCIllT  prior  to  Jime  1997 
and  on  an  annual  basis  until  the  goals 
of  the  MMPA  have  been  met. 

Other  Team  Recommendations 

The  PCTRP  included  several  other 
recommendations  that  do  not  require 
regulations  to  implement  yet  were 
considered  important  in  achieving  the 
long-term  goals  of  the  PCTRP.  These 
include:  (1)  Voluntaiy  modifications  of 


net  mesh  size;  (2)  enhancing  the 
effectiveness  of  the  observer  program: 
(3)  research  on  oceanographic/ 
environmental  variables  in  relation  to 
cetacean  distribution. 

The  PCTRP  also  included 
recommendations  that  all  vessels  in  the 
CA/OR  DON  fishery  volimtarily  convert 
to  20-inch  (50.8  centimeter)  net  mesh 
size  when  replacing  old  nets  or  large 
panels  of  existing  net.  The  mesh 
conversion  was  recommended  because 
an  analjrsis  of  observer  data  showed  a 
significant  correlation  between  size  of 
mesh  and  cetacean  entanglement  rate. 
The  rate  of  entanglement  was  higher  for 
mesh  sizes  greater  than  21  inches  than 
that  for  20  inches  or  less.  The  biological 
reasons  for  this  relationship  are 
unknown.  NMFS  plans  to  encourage 
DON  fishers  to  convert  their  nets  to  20- 
inch  (50.8  centimeters]  mesh  during  the 
Skipper  Education  Workshops. 

Tne  PCTRT  recommended  measures 
to  enhance  the  effectiveness  of  NMFS' 
observer  program,  including:  (1) 
Achieving  20  percent  observer  coverage; 
(2)  enstukig  that  the  observer  program  is 
targeting  all  possible  DGN  vessels, 
including  vessels  that  cannot  cany  an 
observer;  and  (3)  ensiuing  that.the 
observer  program  data  collection  be 
expanded  to  include  several  additional 
data  variables  (i.e.,  net  and 
environmental  characteristics).  NMFS  is 
in  the  process  of  implementing  these 
measures  within  the  constraints  of 
available  funding. 

The  PCTRP  recommended  that  data 
be  collected  on  oceanographic/ 
environmental  variables  that  could  be 
used  for  predicting  cetacean  distribution 
on  a  real-time  basis  and,  possibly, 
reducing  marine  mammal  interactions 
wiUi  tile  CA/OR  DGN  fishery.  NMFS 
intends  to  include  this  additional  data 
collection  in  its  research  program  where 
possible^ 

The  PCTRP  also  identified  an 
additional  13  strategies  that  might 
reduce  bycatch  of  strategic  marine 
mammal  stocks.  These  strategies  were 
either  rejected  by  the  PCTRT  or  held  in 
reserve  for  future  considoation.  If  the 
goals  of  section  118(f)  of  the  MMPA 
have  not  been  met  once  the  final  PCTRP 
has  been  implemented,  these  strategies 
may  be  reconsidered  by  the  PCTRT  and 
NMFS. 

NMFS'  Pn^Ktaed  Change  to  the  Plan 

NMFS  proposes  to  adopt  the  draft 
plan  as  submitied,  except  for  one  minor 
change  with  respect  to  strategy  #2  (the 
use  of  pingers).  The  PCTRT 
recommended  that  this  strategy  be 
mandatory  if  a  downward  trend  in 
overall  cetacean  bycatch  could  be 
demonstrated  as  the  result  of  the  use  of 


pingers  during  the  1996/97  fishing 
season.  As  discussed  above,  NMFS 
decided  to  propose  the  mandatory  use 
of  pingers  before  final  results  are 
available.  However,  if  the  final  results 
from  the  pinger  experiment  indicate  that 
these  devices  are  ineffective  at  reducing 
cetacean  bycatch  in  the  CA/OR  DGN 
fishery,  the  use  of  pingers  will  not  be 
included  in  the  final  rule. 

Comments  are  requested  oa  all 
aspects  of  the  draft  plan,  NMFS's 
proposed  change  to  the  plan,  and  on  the 
proposed  regulatory  actions  to 
implement  the  plan. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
follows: 

The  cx>st  of  fishing  line  to  implement  a 
minimum  extender  length  of  6  bthoms  (10.9 
meters)  is  negligible,  and  swordfish  catch 
rates  are  not  significantly  different  at  various 
depths.  Travel  costs  to  attend  skipper 
education  workshops  would  be  minimized 
by  having  workshops  scheduled  at  various 
locations  around  the  state  and  at  various 
times  outside  of  the  fishing  season.  The  cost 
of  Installing  pingers  on  nets  would  be 
approximately  Sl,640  per  vessel,  based  on  41 
pingers  required  at  an  average  cost  of  S40  per 
pinger.  The  cost  of  pingers  could  be  o&et  by 
reductions  in  marine  mammai 
entanglements,  and  subsequent  reduction  in 
costs  due  to  net  damage  or  loss.  As  a  result, 
a  regulatory  flexibility  analysis  was  not 
prepared. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA)  has  determined, 
based  on  an  EA  prepared  under  the 
National  Environmental  Policy  Act,  that 
implementation  of  these  regulations 
would  not  have  a  significant  impact  on 
the  humcm  environment.  As  a  result  of 
this  determination,  an  environmental 
impact  statement  is  not  required.  A 
copy  of  the  EA  prepared  for  this  rule  is 
avaUable  upon  request  (see  ADDRESSES). 

This  proposed  mle  has  been 
determined  to  not  be  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Fisheries,  Marine 
mammals.  Reporting  and  recordkeeping 
requirements. 
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Etated:  February  10, 1997. 
Nancy  Foster. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  proposed 
to  be  amended  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  FISHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229, 
subpart  C  continues  to  read  as  follows: 

Autiioritjr:  16  U.S.C.  1361  et  seq. 

2.  In  subpart  C,  sections  229.21  and 
229.22  are  added  to  read  as  follows: 

1229^1    Baaia. 

Section  118(f)(9)  of  the  Act  authorizes 
the  Director,  NMFS.  to  impose 
regulations  governing  commercial 
fishing  operations  where  necessary  to 
implement  a  take  reduction  plan  to 
protect  or  restore  a  marine  mammal 
stock  or  species  covered  by  such  a  plan. 

S229^    Pacific  Offshora  Cetacean  Take 
Raduction  Plan. 

(a)  Purpose  and  scope.  The  purpose  of 
this  section  is  to  implement  the  Pacific 
Offshore  Cetacean  Take  Reduction  Plan. 
Sections  229.22(a)  through  (d)  apply  to 
all  drift  gilln^  fishing  vessels  operating 
out  of  Cadifomia  or  Oregon. 

(b)  Extenders.  Extenders  (buoy  lines) 
of  less  than  6  fathoms  (36  feet;  10.9 
meters)  may  not  be  used  by  drift  gillnet 
vessels  operating  out  of  CaUfomia  or 
Oregon. 

(c)  Acoustic  deterrent  devices.  (1)  For 
the  purposes  of  this  subpart,  a  pinger  is 
defined  as  an  acoustic  deterrent  device. 

(2)  NMFS-approved  pingCTS  must  be 
used  on  all  vessels,  during  every  set, 
and  during  the  entire  drift  gillnet  fishing 
season.  A  NMFS-approved  pinger  is  an 
acoustic  deterrent  device  which,  when 
immersed  in  water,  broadcasts  a  soimd 
frequency  range  of  10  to  80  kHz  at  132 
dB  re  1  micropascal  at  1  meter  with  a 


pulse  duration  of  300  milliseconds  and 
a  pulse  rate  of  4  seconds. 

(3)  Fingers  must  be  attached  to  both 
the  floatlLie  and  leadline  and  spaced  no 
more  than  300  feet  (90.9  meters)  apart. 
Fingers  on  the  floatline  and  leadline 
must  be  staggered,  such  that  the 
horizontal  distance  between  a  pinger  on 
the  floatline  and  a  pinger  on  the 
leadline  is  no  more  than  150  feet  (45.5 
meters). 

(4)  The  pingers  must  be  operational 
and  functioning  at  all  times  during 
deployment. 

(5)  If  requested,  NMFS  may  authorize 
the  use  of  pingers  with  specifications 
differing  from  those  set  forth  in  section 
229.21(c)(2)  for  limited,  experimental 
purposes  within  a  single  fishing  season. 

(d)  Skipper  education  workshops. 
After  notification  from  NMFS,  vessel 
operators  must  attend  a  Pacific  Offshore 
Cetacean  skipper  workshop  before 
commencing  fishing  each  fishing 
season.  For  purposes  of  this 
requirement,  the  fishing  season  shall  be 
deemed  to  begin  May  1  and  end  on 
January  31  of  the  following  year.  NMFS 
may  waive  the  requirement  to  attend 
these  workshops  by  notice  to  all  vessel 
operators. 

(PR  Doc.  97-3808  Filed  2-13-97;  8:45  am) 
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SO  CFR  Part  424 

p.0. 010907C] 

Endangered  and  Threatened  Species 
and  Designation  of  Critical  Habitat; 
Petition  To  Designate  Critical  Habitat 
for  the  Atlantic  Green  and  Hawksbill 
Turtles. 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnON:  Notice  of  receipt  of  a  petition 
presenting  substantial  information  and 
request  for  additional  information. 

summary:  NMFS  announces  receipt  of  a 
petition  to  designate  critical  habitat  for 
the  Atlantic  green  and  hawksbill  turtles 
pursuant  to  the  Endangered  Species  Act 
of  1973  (ESA).  NMFS  is  soUdting  pubUc 
comment  and  information  on  the 
petition  to  designate  critical  habitat. 

DATES:  Written  comments  will  be 
accepted  through  April  15, 1997. 
ADDRESSES:  Written  comments  on  this 
announcement  may  be  submitted  to  the 
Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  NMFS. 
1315  East- West  Highway,  Silver  Spring, 
MD  20910. 


FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Sciuroeder,  301-713-1401,  or 
Charles  A.  Oravetz,  813-570-5312. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  7, 1996,  Ms.  Cindy 
Gines-Sanchez,  Esq.,  on  behalf  of  the 
Mision  Industrial  de  Puerto  Rico',  Inc. 
and  Chelonia,  The  Puerto  Rico 
Herpetological  Society,  Inc^  petitioned 
NMFS  to  designate  critical  habitat  for 
the  Atlantic  green  and  hawksbill  turtles 
to  include  all  coastal  waters 
surroimding  the  islands  of  the  Culebra 
archipelago,  including  Isla  de  Culebra, 
Cayo  Norte,  Cayo  Ballena,  Cayos 
Geniqui,  Isla  Culebrita,  Arrecife 
Culebrita,  Cayo  de  Luis  Pena,  Las 
Hermanas,  El  Mono,  Cayo  Lobo,  Cayo 
Lobito,  Cayo  Botijuela,  Alcarraza,  Los 
Gemelos,  and  Piedra  Steven,  from  the 
Mean  High  Water  line  out  to  3  nautical 
miles  (nm)(4.2  km). 

Section  4  of  the  Endangered  Species 
Act  (ESA)  and  50  CFR  part  424  contain 
provisions  allowing  interested  parties  to 
petition  for  the  designation  of  critical 
habitat.  Although  the  ESA  does  not 
require  that  the  time  frames  outlined  in 
section  4(b)  of  the  ESA  be  followed  for 
designation  of  critical  habitat  for  species 
listed  prior  to  1982,  NMFS  will  apply 
those  time  frames  to  the  referenced 
petition,  as  a  matter  of  policy,  to  the 
greatest  extent  practicable. 

NMFS  has  determined  that  the 
petition  presents  substantial 
information  indicating  that  designation 
may  be  warranted.  A  copy  of  the 
information  submitted  with  the  petition 
is  available  upon  request  (see 
ADDRESSES). 

NMFS  will  conduct  a  review  to 
determine  if  the  petitioned  action  to 
designate  critical  habitat  is  warranted. 
The  determination  concerning  critical 
habitat  will  be  made  on  the  best 
available  scientific  and  commercial  data 
and  the  economic  impacts  of  such 
jdesignation.  NMFS  will  make  a 
determination  by  November  7, 1997, 12 
months  after  receipt  of  the  petition.  A 
notice  of  finding  will  be  published  in 
the  Federal  Register  and,  if  the  action 
is  warranted,  a  proposed  regulation  to 
implement  the  action  will  be  included. 

Unlike  listing  a  species  as  endangered 
or  threatened,  economic  impacts  must 
be  considered  when  designating  critical 
habitat.  An  area  may  be  excluded  from 
the  designation  if  it  is  determined  that 
the  benefits  of  an  exclusion  outweigh 
the  benefits  of  including  the  area  as 
critical  habitat,  and  the  exclusion  will 
not  result  in  the  extinction  of  the 
species. 

NMFS  is  soliciting  information  and 
comments  concerning  the  petition  to 
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ensure  that  the  review  is  complete  and 
is  based  on  the  best  available 
information.  In  addition,  NMFS  is 
soliciting  information  and  comments 
concerning  other  areas  in  the  U.S. 
Caribbean  where  the  designation  of 
critical  habitat  for  listed  sea  turtles  may 
be  warranted.  We  request  that  the 
information  and  comments  be 
accompanied  by  (1)  supporting 
documentation  such  as  maps,  biological 
references  or  reprints  of  pertinent 
publications  and  (2)  the  person's  name, 
address  and  association,  institution,  or 
business  that  the  person  represents. 

Dated:  February  10. 1997. 
RoUand  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-3806  Filed  2-13-97;  8:45  am] 
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50  CFR  Part  697 

Pocket  No.  950605148-701  »-04;  1.0. 
091696A] 

RiN  0648-AH58 

Atlantic  Coast  Weakfish  Fishery; 
Change  in  Regulations  for  the 
Exclusive  Economic  Zone 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  requests  public 
comment  on  proposed  regulations  for 
the  exclusive  economic  zone  (EEZ) 
offshore  from  Maine  through  Florida 
tliat  would  implement  a  minimum  size 
limit  of  12  inches  (30.5  cm)  (total 
length);  minimum  mesh  sizes  in  the  EEZ 
of  3-1/4  inch  (8.3  cm)  square  stretch 
mesh  or  3  3/4-inch  (9.5  cm)  diamond 
stretch  mesh  for  trawls,  and  2  7/8-inch 
(7.3  cm)  stretch  mesh  for  gill  nets;  a 
bycatcb  possession  limit  of  150  lb  for 
fisheries  using  smaller  mesh  sizes  for 
any  one  day  or  trip,  whichever  is  longer; 
a  prohibition  on  the  use  of  flynets  in  the 
EEZ  south  of  Cape  Hatteras;  and  a 
requirement  that  weakiish  harvested  fOr 
commercial  purposes  in  the  EEZ  be 
landed  only  in  the  following  states: 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Virginia,  North 
Carolina,  or  Florida.  In  addition, 
weakfish  fishing  must  be  in  accordance 
with  a  state's  laws  if  the  state's 
regulations  are  more  restrictive  than  the 
Fmieral  regulations.  The  intent  of  the 
proposed  regulations  is  to  provide 
protection  to  the  overfished  stock  of 


weakfish,  ensure  the  effectiveness  of 
state  regulations,  and  aid  in  the 
rebuilding  of  the  stock. 
DATES:  Written  comments  must  be 
received  on  or  before  March  17. 1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  and  copies  of 
supporting  documents,  including  a  Draft 
Supplemental  Environmental  Impact 
Statement  and  Regulatory  Impact 
Review  (DSEIS/RIR),  are  available  from 
Richard  H.  Schaefer.  Chief,  Staff  Office 
for  Intergovernmental  and  Recreational 
Fisheries,  NMFS.  8484  Georgia  Avenue, 
Suite  425.  Silver  Spring,  MD  20910- 
3282.  NMFS  will  hold  pubHc  hearings 
to  receive  comments  from  fishery 
participants  and  other  members  of  the 
public  regarding  these  proposed 
regulations.  The  dates  and  locations  of 
public  hearings  will  be  announced  by 
notice  in  the  Federal  Register  at  least  2 
weeks  prior  to  the  public  hearing  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Meyer/Paul  Perra,  301-427- 
2014. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  804(b)  of  the  Atlantic  Coastal 
Fisheries  Cooperative  Management  Act 
(Atlantic  Coastal  Act),  16  U.S.C.  5101  et 
seq.,  states  that,  in  the  absence  of  an 
approved  and  implemented  Fishery 
Management  Plan  (FMP)  under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson-Stevens 
Act),  and  after  consultation  with  the 
appropriate  Fishery  Management 
Council(s),  the  Secretary  of  Commerce 
(Secretary)  may  implement  regulations 
to  govern  fishing  in  the  EEZ  (i.e.,  fit)m 
3-200  nautical  miles  (5.6-370.6  km)). 
These  regulations  must  be  (1) 
compatible  with  the  effective 
implementation  of  an  Interstate  Fishery 
Management  Plan  (ISFMP)  developed 
by  the  Atlantic  States  Marine  Fisheries 
Commission  (Commission),  and  (2) 
consistent  with  the  national  standards 
set  forth  in  section  301  of  the 
Magnuson-Stevens  Act  (16  U.S.C.  1851). 

1116  Commission  adopted  a  weakfish 
ISFMP  in  1985  and  amended  the  plan 
in  October  1991  and  1994.  In  1995,  the 
Commission  began  development  of 
Amendment  3  to  rebuild  declining 
stocks  of  weakfish.  Amendment  3  was 
adopted  by  the  Commission  in  1996. 
Federal  regulations  were  needed  in  the 
EEZ  to  support  the  Commission's  effort 
to  protect  weakfish. 

The  Mid-Atlantic  Fishery 
Management  Council  (MAFMC)  is  the 
lead  Council  for  developing  weakfish 
regulations  in  the  EEZ.  The  MAFMC  has 
listed  weakfish  as  a  species  in  need  of 


management  but  has  not,  to  date, 
developed  an  FMP  for  the  species.  The 
MAFMC  has  indicated  that,  because  of 
its  heavy  workload  managing  other 
species,  the  development  of  a  Federal 
weakfish  plan  would  not  be  possible 
this  year.  Therefore.  Federal  actions 
authorized  by  the  Atlantic  Coastal  Act 
remain  the  most  effective  means  of 
instituting  management  measures  in  the 
EEZ  that  will  support  the  Commission's 
ISFMP  for  weakfish  (Weakfish  Plan). 

On  November  27. 1995.  the  Secretary, 
after  consultations  with  the 
Commission,  the  New  England,  Mid- 
Atlantic,  and  South  Atlantic  Fishery 
Management  Councils,  and  the  U.S. 
Fish  and  Wildlife  Service  implemented 
a  final  rule  (published  at  60  FR  58246) 
to  impose  a  moratorium  on  fishing  for 
weakfish  in  the  EEZ  in  accordance  with 
the  Atlantic  Coastal  Act.  However,  the 
rule  was  invaUdated  by  the  U.S.  Federal 
District  Court,  Norfolk,  VA,  on  February 
16,  1996.  The  basis  for  the  court's 
decision  was  that  Amendment  2  to  the 
Weakfish  Plan  did  not  contain 
recommendations  to  the  Secretary  on 
management  in  the  EEZ  and,  therefore, 
cannot  be  considered  a  vaUd  FMP  under 
the  Atlantic  Coastal  Act.  The 
moratorium  was  not  enforced  as  of 
February  16,  1996.  and  the  regulations 
implementing  the  moratorium  were 
formally  suspended  on  July  3. 1996  (61 
FR  34746).  The  Atlantic  Coastal  Act  was 
amended  on  October  11,  1996,  by 
section  404  of  the  Sustainable  Fisheries 
Act.  The  revision  removed  the 
requirement  that  a  Commission  Coastal 
Fishery  Management  Plan  must  contain 
a  recommendation  to  the  Secretary  on 
management  in  the  EEZ. 

Amendment  3  to  the  Weakfish  Plan 
was  adopted  by  the  Commission  in  May 
1996  and  included  the  Commission's 
recommendation  that  the  Secretary  taKfe 
the  following  steps  by  October  1. 1996, 
concerning  management  of  weakfish  in 
the  EEZ: 

1.  Require  a  minimum  weakfish  size 
of  12  inches  (30.5  cm)  total  length. 

2.  Require  that  weakfish  harvested  in 
the  EEZ  be  landed  in  accordance  with 
the  landing  laws  of  the  state  in  which 
they  are  landed,  with  the  exception  that 
weakfish  caught  in  the  EEZ  may  not  be 
landed  in  a  "de  minimis"  state  (a  state 
where  the  landings  are  so  low  that  the 
Commission's  Weakfish  Fisheries 
Management  Board  has  exempted  that 
state  from  some  of  its  regulatory 
responsibilities  under  the  Weakfish 
Plan). 

3.  Require  minimum  mesh  sizes  in  the 
EEZ,  consistent  with  a  12-inch  (30.5- 
cm)  minimum  fish  size.  Non-directed 
fisheries  using  smaller  mesh  sizes  may 
possess  no  more  than  150  lb  of  weakfish 
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during  any  one  day  or  trip,  whichever 
is  longer. 

4.  Require  the  use  of  flynets  in  EEZ 
waters  south  of  Cape  Hatteras  to  be 
consistent  with  adjacent  state 
regulations. 

Purpose 

Weakfish  [Cynoscion  regalis),  a 
member  of  the  family  Sciaenidae.  is 
considered  a  single  stock  along  the 
Atlantic  coast,  ranging  from  Maine  to 
Florida.  The  species  is  most  abundant  in 
shallow  coastal  and  estuarine  waters 
from  North  Carolina  to  New  York.  The 
center  of  weakfish  abundance  in  the 
winter  ranges  from  North  Carolina 
southward  and  in  the  summer  from 
Delaware  northward.  Weakfish  are  taken 
both  in  directed  fisheries  and  as  a 
bycatch  in  other  fisheries. 

Weakfish  populations  are  overfished; 
total  landings  have  declined  yearly, 
from  35.667  mt  (78.6  million  lb)  in  1980 
to  3,573  mt  (7.9  million  lb)  in  1994, 
before  increasing  slightly  in  1995  to 
3,933  mt  (8.7  million  lb). 

The  fishing  mortality  rate  (F)  for  age 
2-7+  weakfi^  averaged  1.90  for  the 
period  1991-1994,  (i.e.,  80  percent  of 
the  population  was  harvested  each 
year),  which  is  about  four  times  the  rate 
that  would  protect  and  rebuild  the 
stock.  In  Amendment  3  to  the  Weakfish 
Plan,  the  Commission  recommended  an 
F  rate  of  0.50  to  rebuild  the  stock.  Since 
1979,  F  has  only  been  below  1.0  twice; 
in  1979,  the  F  rate  was  0.40,  and  in 
1982.  the  F  rate  was  0.87. 

Concurrent  with  high  fishing 
mortality,  in  recent  years  the  weakfish 
stock  has  exhibited  a  reduction  in 
spawning  stock  biomass.  In  1994  and 
1995,  only  5  percent  of  the  population 
achieved  spawning  age,  far  short  of  the 
20  oercent  or  greater  needed  to  sustain 
aim  rebuild  the  stock.  There  has  been  a 
severe  reduction  in  the  number  of  age 
classes  (age  4  or  older)  in  the  population 
since  1989.  Recruitment  studies 
conducted  at  different  areas  along  the 
coast  show  juvenile  recruitment  in  1993 
to  be  at  its  lowest  levels  since  these 
studies  were  begun;  1994  showed  a 
sUght  increase,  while  1995  showed  a 
nine-fold  increase.  Therefore, 
recruitment  to  the  stock  remains 
variable  and  fluctuating. 

The  proposed  rule  would  implement 
a  minimum-size  limit  of  12  inches  (30.5 
cm)  in  total  length  (measiued  as  a 
straight  line  along  the  bottom  of  the  fish 
from  the  tip  of  the  lower  jaw  with  the 
mouth  closed  to  the  end  of  the  lower  tip 
of  the  tail)  in  the  EEZ;  require  minimum 
mesh  sizes  in  the  EEZ  of  3  1/4-inch  (8.3 
cm)  square  stretch  mesh  or  3  3/4-inch 
(9.5  cm)  diamond  stretch  mesh  for 
trawls,  and  2  7/8-inch  (7.3  cm)  stretch 


mesh  for  gillnets;  require  that  fisheries 
using  smaller  mesh  sizes  possess  no 
more  than  150  lb  of  weakfish  bycatch 
during  any  one  day  or  trip,  whichever 
is  longer,  prohibit  the  use  of  flynets  in 
the  EEZ  south  of  Cape  Hatteras;  and 
require  that  weakfish  harvested  for 
commercial  purposes  in  the  EEZ  be 
landed  only  in  the  following  states: 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Virginia,  North 
Carolina,  or  Florida.  In  addition, 
weakfish  fishing  must  be  in  accordance 
with  a  state's  laws  if  the  state's 
regulations  are  more  restrictive  than  the 
Federal  regulations. 

In  Amendment  3,  the  Commission 
recommended  that  the  Secretary 
prohibit  flynets  south  of  Cape  Hatteras. 
The  flynet  is  a  relatively  recent 
development,  which  has  progressed 
frt>m  a  "high  rise"  type  shrimp  net  of 
the  late  1960s  to  its  present  form'. 
Flynets  are  modified  trawl  nets  with 
large  mesh  in  the  wings  and  mid-section 
of  the  trawl.  They  have  short,  smaller- 
mesh  tail  bags  and  usually  extra 
floatation  devices  (floats,  kites,  or 
paravanes)  on  the  headrope.  Flynets  are 
further  described  as  modified  trawl  nets 
with  any  part  of  the  body  (belly)  section 
having  more  than  10  continuous  meshes 
of  7-inch  (17.8  cm)  or  greater  stretched 
mesh  (webbing)  behind  the  bottom  and 
top  line  with  tailbags  less  than  15  ft  (4.6 
m)  in  length.  Hewever,  since  other  trawl 
nets  can  be  modified  in  numerous  ways 
to  mimic  the  fishing  ability  of  flynets, 
for  the  purpose  of  this  regulation,  it  is 
easier  to  describe  what  flynets  are  not. 
Flynets  are  not  shrimp  trawls  with 
certified  BRDs  or  trawl  nets  that  comply 
with  gear  restrictions  specified  at  50 
CFR  648.104  for  the  summer  flounder 
fishery  and  contain  an  approved  TED  as 
defined  at  50  CFR  217.12.  These  two 
trawl  net  types  are  the  only  trawls 
allowed  in  the  area  closed  to  flynets. 
The  South  Atlantic  Fishery  Management 
Council  (SAFMC)  has  submitted 
Amendment  2  (Bycatch  Reduction)  to 
the  Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  South  Atlantic 
Region  (Shrimp  Plan)  for  Secretarial 
review.  A  proposed  rule  was  published 
on  January  6, 1997  (62  FR  720).  that 
would  implement  a  program  to  certify 
specific  types  of  BRDs  for  shrimp 
trawls.  Since  regulations  for 
Amendment  2  to  the  Shrimp  Plan  are 
still  in  the  proposed  rule  stage,  this 
weakfish  proposed  rule  restates  the 
requirements  for  BRDs  that  appeared  in 
the  Shrimp  Plan  Amendment  2 
proposed  rule.  If  Amendment  2  to  the 
Shrimp  Plan  is  approved,  and  the  final 
rule  for  the  Shrimp  Plan  is  pubUshed, 


the  weakfish  final  rule  will  cite  the 
relevant  part  and  section  in  the  Code  of 
Federal  Regulations  containing  the 
Shrimp  Plan  regiilations  and  will  not 
include  language  that  describes  each 
certified  BRD  in  the  weakfish 
regulations. 

The  two  differences  between  what  the 
Commission  recommended  in 
Amendment  3  for  regulations  in  the  EEZ 
and  the  proposed  Federal  regulations 
are:  (1)  Weakfish  harvested  for 
commercial  purposes  in  the  EEZ  may  be 
landed  only  in  jiuisdictions  that  are 
declared  participants  in  the 
Commission's  Weakfish  Plan;  this 
would  prohibit  weakfish  caught  in  the 
EEZ  from  being  landed  in  the  states  of 
Maine,  New  Hampshire,  Pennsylvania, 
or  in  Washington,  DC.  These  states  and 
Washington.  DC.  in  addition  to  South 
Carolina  and  Georgia,  which  were 
granted  de  minimis  status  frt)m  the 
Commission  imder  Amendment  3  to  the 
Weakfish  Plan,  represent  the  six 
jiuisdictions  in  which  weakfish  caught 
in  the  EEZ  may  not  be  landed. 

This  action  supports  the 
Commission's  Weakfish  Plan  by  not 
allowing  any  "loopholes"  in  the  ability 
of  the  plan  to  control  the  commercial 
fishery.  Under  the  Weakfish  Plan, 
individual  states  control  commercial 
landings  by  the  use  of  seasons  and/or 
gear.  De  minimis  states  and  states  that 
are  not  declared  participants  in  the 
Weakfish  Plan  are  relieved  of  these 
seasonal  and/or  gear  and  reporting 
requirements;  lack  of  these  requirements 
could  lead  to  uncontrolled  commercial 
landings  of  EEZ-caught  weakfish  in 
these  states.  These  landings  would 
undermine  the  individual  state's  ability 
and  the  Weakfish  Plan's  ability  to 
control  the  commercial  fishery.  It  is 
unlikely  that  weakfish  caught 
commercially  in  the  EEZ  would  be 
transported  for  sale  to  the  states  along 
the  Gulf  of  Mexico  or  any  foreign  port 
but.  in  the  event  this  occiu?.  NMFS 
would  act  to  ciulail  this  activity;  and  (2) 
if  a  state  has  implemented  more 
restrictive  weakfish  conservation 
measiues  in  state  waters  than  those 
proposed  for  the  EEZ.  the  state's  more 
restrictive  regulations  will  apply  to 
weakfish  caught  in  the  EEZ  when  they 
are  landed  in  that  state. 

The  proposed  rule  would  provide  an 
initial  step  to  protect  the  stock  and 
supports  the  efforts  by  theXkimmission 
and  its  member  states  to  rebuild  the 
stock;  it  would  provide  protection  for 
young  Atlantic  Coast  weakfish  in  the 
EEZ,  especially  south  of  Cape  Hatteras, 
by  implementing  supportive  measiuBS 
that  match  state  regulations  as  requested 
by  the  Commission's  Weakfish  Plan 
(North  Carolina  does  not  allow 
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flynetting  in  the  EEZ  south  of  Cape 
Hatteras  but  can  only  enforce  this 
regulation  in  the  EEZ  on  flynetters 
registered  in  the  State  of  North 
Carolina):  it  would  help  states  to  enforce 
their  weakfish  regulations  by  only 
allowing  the  landing  of  commercially 
caught  weakfish  in  the  above-mentioned 
states  that  have  commercial  seasons  and 
only  during  their  commercial  weakfish 
Bshing  season;  it  allows  state 
regulations  that  are  more  restrictive  than 
those  proposed  for  the  EEZ  to  apply  to 
weakfish  caught  in  the  EEZ  when  they 
are  landed  in  that  state;  and  it  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act. 

Additional  background  for  this  rule  is 
available  and  contained  in  a  DSEIS/RIR 
prepared  by  NMFS  for  this  rule  (see 
ADDRESSES). 

Qassification 

The  Assistant  Administrator  for 
Fisheries  has  preliminarily  determined 
that  these  actions  are  compatible  with 
the  effective  implementation  of  the 
Commission's  coastal  fishery 
management  plan,  and  consistent  with 
the  national  standards  of  the  Magnuson- 
Stevens  Act.  The  Secretary,  before 
making  the  final  determinations,  will 
take  into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

Five  different  alternatives  to  regidate 
the  harvest  of  weakfish  in  the  EEZ  were 
examined  in  the  DSEIS/RIR.  Alternative 
D,  which  appUes  compatible  Federal 
regulations  in  the  EEZ,  provides  the 
greatest  support  for  the  Commission's 
Weakfish  Plan.  Alternatives  prohibiting 
the  harvest  and  possession  or  harvest 
only  in  the  EEZ  were  also  considered, 
as  well  as  alternatives  establishing 
separate  specific  regulations  in  the  EEZ, 
applying  state  regvdations  in  the  EEZ,  or 
doing  nothing  at  all.  NMFS  determined 
that,  among  the  alternatives  analyzed, 
the  Federal  measures  discussed  above 
are  the  most  appropriate  measures  to 
support  the  Commission's  Weakfish 
Plan.  NMFS  is  interested  in  comments 
on  the  alternatives  examined  in  the 
DSEIS/RIR  and  any  other  appropriate 
measures  to  achieve  the  stated  goal. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  as 
follows: 

I  certify  that  this  proposed  rule,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  proposed  rule  would  implement 
a  minimum  size  limit  of  12  inches  (total  Sec. 

length);  a  minimum  mesh  sizes  in  the  EEZ  of     697.1 
3  1/4-inch  square  stretch  mesh  or  3  3/4-inch     697.2 


diamond  stretch  mesh  for  trawls,  and  2  7/8- 
inch  stretch  mesh  for  gill  nets;  a  bycatch 
possession  limit  of  150  lb  for  fisheries  using 
smaller  mesh  sizes  for  any  one  day  or  trip, 
whichever  is  longer;  a  prohibition  on  the  use 
of  flynets  in  the  EEZ  south  of  Cape  Hatteras; 
and  a  requirement  that  weakfish  harvested 
commercially  in  the  EEZ  be  landed  only  in 
the  following  states:  Massachusetts,  Rhode 
Island,  Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Viiginia,  North 
Carolina,  and  Florida  and  in  accordance  with 
the  states'  landing  laws  if  their  regulations 
are  more  restrictive  than  the  EEZ  Federal 
regulations.  The  intent  of  the  proposed 
regulations  is  to  provide  protection  to  the 
overfished  stock  of  weak^sh,  ensure  the 
effectiveness  of  state  regulations,  and  to  aid 
in  the  rebuilding  of  the  stock. 

The  entire  commercial  weakfish  fishery  in 
the  EEZ  in  1995  was  valued  at  $1.2  million. 
The  value  had  previously  ranged  from  a  low 
of  $240,022  in  1972  to  a  high  of  $3.5  million 
in  1982  (averaging  $1.7  million  for  1972- 
1994).  North  Carolina  dominated  the 
weakfish  commercial  catch  by  harvesting  68 
percent  of  all  the  weakfish  caught  in  the  EEZ 
in  1993.  In  the  North  Carolina  fishery,  flynet 
trawls  harvest  the  majority  of  the  fish,  but  the 
number  of  boats  has  declined  fit)m  20-25  to 
11-15  over  the  last  few  years.  Likewise,  the 
number  of  gillnet  boats  has  declined  from 
over  70  to  approximately  10-15  boats.  These 
declines  have  occurred  primarily  due  to  the 
lack  of  weakfish  as  the  fishermen  have 
directed  on  other  species  such  as  dog  fish 
sharks,  flounder,  and  croaker.  This  proposed 
rule  will  result  in  these  11-15  flynet  boats  to 
either  move  shoreward  to  state  waters  or 
directing  their  fishing  effort  on  other  species 
in  the  EEZ,  which  will  mitigate  any 
economic  effects  of  this  rule.  The  greatest 
threat  to  small  business  entities  is  the  lack  of 
meaningful  weakfish  regulations  that  will  aid 
in  the  rebuilding  of  the  weakfish  stock.  This 
proposed  rule  will  allow  the  rebuilding  of  the 
weakfish  stock. 

As  a  result,  a  regulatory  flexibiUty 
analysis  was  not  prepared.  Further 
information  is  available  in  the  DSEIS/ 
RIR  (See  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  697 

Fisheries,  Fishing. 
Dated:  February  10. 1997. 
Nancy  Foster, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  Chapter  VI,  part  697, 
is  proposed  to  be  revised  to  read  as 
follows: 

PART  697— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 


Purpose  and  scope. 
Definitions. 


697.3  Relation  to  the  Magnuson-Stevens 
Act. 

697.4  Relation  to  state  law. 

697.5  Civil  procedures. 

697.6  Specifically  authorized  activities. 

697.7  Prohibitions. 

Authority:  16  U.S.C.  5101  etseq.;  16  U.S.C 
1851  note. 

{  997.1    Purpose  and  scope. 

The  regulations  in  this  part 
implement  section  804(b)  of  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act,  16  U.S.C.  5101  et  seq., 
and  section  6  of  the  Atlantic  Striped 
Bass  Conservation  Act  Appropriations 
Authorization,  16  U.S.C.  1851  note,  and 
govern  fishing  in  the  EEZ  on  the 
Atlantic  Coast  for  species  covered  by 
those  acts. 

1997.2    Definitions. 

In  addition  to  the  definitions  in 
§  600.10  of  this  chapter,  the  terms  in 
this  part  have  the  following  meanings: 

Atlantic  striped  bass  means  memben 
of  stocks  or  populations  of  the  species 
Morone  saxatilis  found  in  the  waters  of 
the  Adantic  Ocean  north  of  Key  West, 
FL. 

Block  Island  Southeast  Light  means 
the  aid  to  navigation  light  located  at 
Southeast  Point,  Block  Island,  RI.  and 
defined  as  follows:  Located  at 
40''09.2'N.  lat.,  71»33.1'W.  long;  is  201  ft 
(61.3  m)  above  the  water;  and  is  shown 
from  a  brick  octagonal  tower  67  ft  (20.4 
m)  high  attached  to  a  dwelling  on  the 
southeast  point  of  Block  Island.  RI. 

BRD  means  bycatch  reduction  device. 

Certified  BRDs  means  any  of  the 
following  BRDs:  Extended  Fuimel  BRD, 
Expanded  Mesh  BRD,  and  Fisheye  BRD. 

Commercial  purposes  -  means  for  the 
purpose  of  selling  or  bartering  all  or  part 
of  the  fish  harvested. 

Commission  means  the  Adantic  States 
Marine  Fisheries  Commission 
estabUshed  under  the  interstate  compact 
consented  to  and  approved  by  Congress 
in  Pubhc  Laws  77-539  and  81-721. 

Continuous  transit  means  that  a  vessel 
does  not  have  fishing  gear  in  the  water 
and  remains  continuously  underway 
while  in  die  EEZ. 

De  minimis  state  means  any  state 
where  the  landings  are  so  low  that  the 
Commission's  Fisheries  Management 
Board  has  exempted  that  state  from 
some  of  its  regulatory  responsibilities 
under  an  Interstate  Fishery  Management 
Plan. 

Directed  fishery  means  any  vessel/ 
person  fishing  for  a  stock  using  gear  or 
strategies  intended  to  catch  a  given 
target  species,  group  of  species,  or  size 
class.  For  the  purpose  of  this  regulation, 
any  vessel/person  targeting  weakfish. 


6938 


Federal  Register  /  Vol.  62,  No.  31  /  Friday.  February  14,  1997  /  Proposed  Rules 


Expanded  mesh  BRD  means  a  BRD 
that  is  constructed  and  installed  exactly 
the  same  as  the  standard  size  extended 
ftmnel  BRD,  except  that  one  side  of  the 
funnel  is  not  extended  to  form  a  lead 
panel. 

Extended  funnel  BRD  means  a  BRD 
that  consists  of  an  extension  with  large- 
mesh  webbing  in  the  center  (the  large- 
mesh  escap>e  section)  and  small-mesh 
webbing  on  each  end,  held  open  by  a 
semi-rigid  hoop.  A  funnel  of  small-mesh 
webbing  is  placed  inside  the  extension 
to  form  a  passage  for  shrimp  to  the 
codend.  It  also  creates  an  area  of 
reduced  water  flow  to  allow  for  fish 
escapement  through  the  large  mesh.  One 
side  of  the  funnel  is  extended  vertically 
to  form  a  lead  panel  and  area  of  reduced 
water  flow.  There  are  two  sizes  of 
extended  fuimel  BRDs.  a  standard  size 
and  an  inshore  size  for  small  trawls. 

(1)  Minimum  construction  and 
installation  requirements  for  standard 
size — (i)  Extension  material.  The  small- 
mesh  sections  used  on  both  sides  of  the 
large-mesh  escape  section  are 
constructed  of  1  5/8-inch  (4.13  cm).  No. 
30  stretched  mesh,  nylon  webbing.  The 
front  section  is  120  meshes  around  by 
6  1/2  meshes  deep.  The  back  section  is 
120  meshes  around  by  23  meshes  deep. 

(ii)  Large-mesh  escape  section.  The 
large-mesh  escape  section  is  constructed 
of  8  to  10-inch  (20.3  to  25.4  cm), 
stretched  mesh,  webbing.  This  section  is 
cut  on  the  bar  to  form  a  section  that  is 
15  inches  (38.1  cm)  in  length  by  95 
inches  (241.3  cm)  in  circiunference.  The 
leading  edge  is  attached  to  the  6  1/2- 
mesh  extension  section  and  the  rear 
edge  is  attached  to  the  23-mesh 
extension  section. 

(iii)  Funnel.  The  funnel  is  constructed 
of  1  1/2-inch  (3.81  cm),  stretched  mesh. 
No.  30  depth-stretched  and  heat-set 
polyethylene  webbing.  The 
circumference  of  the  leading  edge  is  120 
meshes  and  the  back  edge  is  78  meshes. 
The  short  side  of  the  funnel  is  34  to  36 
inches  (86.4  to  91.4  cm)  long  and  the 
opposite  side  of  the  funnel  extends  an 
additional  22  to  24  inches  (55.9  to  61.0 
cm).  The  leading  edge  of  the  fuimel  is 
attached  three  meshes  forward  of  the 
leading  edge  of  the  large-mesh  escape 
section.  Seven  meshes  of  the  short  side 
of  the  funnel  are  attached  to  the  back 
section  of  extension  webbing  on  the  top 
and  bottom  eight  meshes  back  from  the 
trailing  edge  of  the  large-mesh  escape 
section.  The  extended  side  of  the  funnel 
is  attached  on  a  slight  angle  to  the  top 
and  bottom  of  the  back  extension 
webbing. 

(iv)  Semi-rigid  hoop.  A  30-inch  (76.2 
cm)  diameter  hoop  constructed  of 
plastic-coated  trawl  cable,  swaged 
together  with  a  3/8-inch  (9.53  nun) 


micropress  sleeve,  is  installed  five 
meshes  behind  the  trailing  edge  of  the 
large-mesh  escape  section.  The 
extension  webbing  must  be  laced  to  the 
ring  around  the  entire  circumference 
and  must  be  equally  distributed  on  the 
hoop;  that  is.  30  meshes  must  be  evenly 
attached  to  each  quadrant. 

(v)  Installation.  The  extended  funnel 
BRD  is  attached  8  inches  (20.3  cm) 
behind  the  posterior  edge  of  the  TED.  If 
it  is  attached  behind  a  soft  TED.  a 
second  semi-rigid  hoop,  as  prescribed  in 
paragraph  (l)(ii)  of  this  definition,  must 
be  installed  in  the  front  section  of  the 
BRD  extension  webbing  at  the  leading 
edge  of  the  funnel.  The  codend  of  the 
trawl  net  is  attached  to  the  trailing  edge 
of  the  BRD. 

(2)  ^finimum  construction  and 
installation  requirements  for  inshore 
size — (i)  Extension  material.  The  small- 
mesh  sections  used  on  both  sides  of  the 
large-mesh  escape  section  are 
constructed  of  1  3/8-inch  (3.5  cm).  No. 
18  stretched  mesh,  nylon  webbing.  The 
front  section  is  120  meshes  aroimd  by 
6  1/2  meshes  deep.  The  back  section  is 
120  meshes  around  by  23  meshes  deep. 

(ii)  Large-mesh  escape  section.  The 
large-mesh  escape  section  is  constructed 
of  8  to  10-inch  (20.3  to  25.4  cm), 
stretched  mesh,  webbing.  This  section  is 
cut  on  the  bar  to  form  a  section  that  is 
15  inches  (38.1  cm)  by  75  inches  (190.5 
cm)  in  circvmiference.  The  leading  edge 
is  attached  to  the  6  1/2-mesh  extension 
section  and  the  rear  edge  is  attached  to 
the  23-me8h  extension  section. 

(iii)  Funnel.  The  funnel  is  constructed 
of  1  3/8-inch  (3.5  cm),  stretched  mesh. 
No.  18  depth-stretched  and  heat-set 
polyethylene  webbing.  The 
circxunference  of  the  leading  edge  is  120 
meshes  and  the  back  edge  is  78  meshes. 
The  short  side  of  the  funnel  is  30  to  32 
inches  (76.2  to  81.3  cm)  long  and  the 
opposite  side  of  the  funnel  extends  an 
additional  20  to  22  inches  (50.8  to  55.9 
cm).  The  leading  edge  of  the  funnel  is 
attached  three  meshes  forward  of  the 
leading  edge  of  the  large-mesh  escape 
section.  Seven  meshes  of  the  short  side 
of  the  funnel  are  attached  to  the  back 
section  of  extension  webbing  on  the  top 
and  bottom  eight  meshes  back  from  the 
trailing  edge  of  the  large  mesh  section. 
The  extended  side  of  the  funnel  is 
attached  on  a  slight  angle  to  the  top  and 
bottom  of  the  back  extension  webbing. 

(iv)  Semi-rigid  hoop.  A  24-inch  (61.0 
cm)  diameter  hoop  constructed  of 
plastic-coated  trawl  cable,  swaged 
together  with  a  3/8-4nch  (9.53  mm) 
micropress  sleeve,  is  installed  five 
meshes  behind  the  trailing  edge  of  the 
large-mesh  section.  The  extension 
webbing  must  be  laced  to  the  ring 
around  the  entire  circiunference  and 


must  be  equally  distributed  on  the  hoop, 
that  is.  30  meshes  must  be  evenly 
attached  to  each  quadrant. 

(v)  Installation.  The  extended  funnel 
BRD  is  attached  8  inches  (20.3  cm) 
behind  the  posterior  edge  of  the  TED.  If 
it  is  attached  behind  a  soft  TED,  a 
second  semi-rigid  hoop,  as  prescribed  in 
paragraph  (l)(iii)  of  this  definition,  must 
be  installed  in  the  front  section  of  the 
BRD  extension  webbing  at  the  leading 
edge  of  the  funnel.  The  codend  of  the 
trawl  net  is  attached  to  the  trailing  edge 
of  the  BRD. 

Fish,  when  used  as  a  verb,  for  the 
purposes  of  this  part,  means  any  activity 
that  involves: 

(1)  The  catching,  taking,  or  harvesting 
of  fish; 

(2)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(3)  Any  other  activity  that  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(4)  Any  op>erations  at  sea  in  support 
or.  or  in  preparation  for,  any  activity 
described  in  paragraph  (1),  (2),  or  (3)  of 
this  definition. 

Fisheye  BRD  means  a  BRD  that  is  a 
cone-shaped  rigid  fivme  constructed 
&t)m  aliuniniun  or  steel  rod  of  at  least 
1/4-inch  (0.64  cm)  diameter,  which  is 
inserted  into  the  codend  to  form  an 
escape  opening.  Fisheyes  of  several 
different  shapes  and  sizes  have  been 
tested  in  different  positions  in  the 
codend.  The  fisheye  has  a  minimum 
opening  dimension  of  5  inches  (12.7 
cm)  and  a  minimum  total  opening  area 
of  36  square  inches  (91.4  square  cm). 
The  fisheye  must  be  installed  in  the 
codend  of  the  trawl  to  create  an  opening 
in  the  trawl  facing  in  the  direction  of  the 
mouth  of  the  trawl  no  farther  forward 
than  11  ft  (3.4  m)  from  the  codend  tie- 
off  rings. 

Flynets,  for  the  purpose  of  this  part, 
means  any  trawl  net.  except  shrimp 
trawl  nets  containing  certified  BRDs. 
and  except  trawl  nets  that  comply  with 
the  gear  restrictions  specified  at 
§  648.104  of  this  chapter  for  the  siunmer 
flounder  fishery  and  contain  an 
approved  TED.  as  defined  at  §  217.12  of 
this  title. 

Land  means  to  begin  offloading  fish, 
to  offload  fish,  or  to  enter  port  with  fish. 

Montauk  Light  means  the  aid  to 
navigation  ligbt  located  at  Montauk 
Point.  NY.  and  defined  as  follows: 
Located  at  41'04.3'N.  lat.,  71''51.5"W. 
long.;  is  shown  from  an  octagonal, 
pyramidal  tower,  108  ft  (32.9  m)  high; 
and  has  a  covered  way  to  a  dwelling. 

Point  Judith  Light  means  the  aid  to 
navigation  light  located  at  Point  Judith, 
RI,  and  defined  as  follows:  Located  at 
41'*21.7'N.  lat..  71*28.9'W.  long.;  is  65  ft 
(19.8  m)  above  the  water;  and  is  shown 
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from  an  octagonal  tower  51  ft  (15.5  m) 
hidi. 

lietain  means  to  flail  to  return  Atlantic 
striped  bass  or  weakfish  to  the  sea 
immediately  after  the  hook  has  been 
removed  or  the  fish  has  otherwise  been 
released  from  the  capture  gear. 

Shiimp  trawl  net  means  any  trawl  net 
that  is  rigged  for  fishing  and  has  a  mesh 
size  less  than  2.50  inches  (6.35  cm),  as 
measured  between  the  centers  of 
opposite  knots  when  pulled  taut,  and 
each  try  net  that  is  rigged  for  fishing  and 
has  a  headrope  length  longer  than  16.0 
ft  (4.9  m). 

TED  (turtle  excluder  device)  means  a 
device  designed  to  be  installed  in  a 
trawl  net  forward  of  the  codend  for  the 
purpose  of  excluding  sea  tiutles  from 
the  net. 

Try  net,  also  called  test  net,  means  a 
net  pulled  for  brief  periods  by  a  shrimp 
trawler  to  test  for  shrimp  concentrations 
or  determine  fishing  conditions  (for 
example,  presence  or  absence  of  bottom 
debris,  jellyfish,  bycatch,  seagrasses, 
etc.). 

Weakfish  means  members  of  the  stock 
or  population  of  the  species  Cynoscion 
regalis,  found  along  the  Atlantic  Coast 
bom  southern  Florida  to  Massachusetts 
Bay. 

$697^    Halation  to  the  Magnuson-Stovens 
Act 

The  provisions  of  sections  307 
through  311  of  the  Magnuson-Stevens 
Act,  as  amended,  regarding  prohibited 
acts,  civil  penalties,  criminal  offenses, 
dvil  forfeitures,  and  enforcement  apply 
with  respect  to  the  regulations  in  this 
part,  as  if  the  regulations  in  this  part 
were  issued  under  the  Magnuson- 
Stevens  Act. 

§897.4    RalatkMt  to  state  law. 

The  regulations  in  this  part  do  not 
preempt  more  restrictive  state  laws,  or 


state  enforcement  of  more  restrictive 
state  laws,  wdth  respect  to  weakfish 
fishing. 

§697.5    Civil  procedures. 

Tlie  dvil  procedure  regulations  at  15 
CFR  part  904  apply  to  civil  penalties, 
permit  sanctions,  seizures,  and 
forfeitures  under  the  Atlantic  Striped 
Bass  Act  and  the  Atlantic  Coastal  Act, 
and  the  regulations  in  this  part. 

§897.6    Specifically  authorized  activities. 

NMFS  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  that  are  othenvise  prohibited 
by  the  regulations  in  this  part. 

§697.7    Prohibitions. 

(a)  Atlantic  Coast  weakfish  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§600.725  of  this  chapter,  the  following 
prohibitions  apply.  It  is  unlawful  for 
anv  person  to  do  any  of  the  following: 

(1)  Fish  for,  harvest,  or  possess  any 
weakfish  less  than  12  inches  (30.5  cm) 
in  total  length  (measiu«d  as  a  straight 
line  along  the  bottom  of  the  fish  from 
the  tip  of  the  lower  jaw  with  the  mouth 
closed  to  the  end  of  the  lower  tip  of  the 
tail)  from  the  EEZ. 

(2)  Fail  to  return  to  the  water 
immediately,  with  the  least  possible 
injury,  any  weakfish  less  than  12  inches 
(30.5  cm)  in  total  length  taken  within 
the  EEZ. 

(3)  Fish  for  weakfish  in  the  EEZ  with 
a  minimum  mesh  size  less  than  3  1/4- 
inch  (8.3  cm)  square  stretch  mesh  or  3 
3/4-inch  (9.5-cm)  diamond  stretch 
mesh  for  trawls  and  2  7/8-inch  (7.3  cm) 
stretch  mesh  for  gill  nets. 

(4)  To  possess  more  than  150  lb  of 
weakfish  during  any  one  day  or  trip, 
whichever  is  longer,  in  the  EEZ  when 
using  a  mesh  size  less  than  3  1/4-inch 
(8.3  cm)  square  stretch  mesh  or  3  3/4- 
inch  (9.5  cm)  diamond  stretch  mesh  for 


trawls  and  2  7/8-inch  (7.3  cm)  stretch 
mesh  for  gill  nets. 

(5)  To  fish  for  weakfish  using  a  flynet 
in  the  EEZ  in  the  area  south  of  the  line 
defined  by  a  point  beginning  at 
35''15.3'N.  lat..  75''27.3'W.  long.  (3  nm 
east  of  Cape  Hatteras  Light)  and 
extending  due  eastward  (090  degrees 
true)  197  nm. 

(6)  To  land  weakfish  for  commerdal 
purposes  caught  in  the  EEZ  in  any  state 
other  than  Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  Washington  DC, 
Virginia,  North  Carolina,  or  Florida. 

(b)  Atlantic  striped  bass  fishery.  In 
addition  to  the  prohibitions  set  forth  in 
§600.725  of  this  chapter,  the  following 
prohibitions  apply.  It  is  imlawful  for 
any  (>erson  to  do  any  of  the  follovdng: 

(1)  Fish  for  Atlantic  striped  bass  in 
the  EEZ. 

(2)  Harvest  any  Atlantic  striped  bass 
bom  the  EEZ. 

(3)  Possess  any  Atlantic  striped  bass 
in  or  from  the  EEZ,  except  for  the 
following  area:  The  EEZ  within  Block 
Island  Sound,  north  of  a  line  connecting 
Montauk  Light,  Montauk  Point,  NY,  and 
Block  Island  Southeast  Light.  Block 
Island,  RI;  and  west  of  a  line  connecting 
Point  Judith  Light,  Point  Judith,  RI,  and 
Block  Island  Southeast  Light,  Block 
Island,  RI.  Within  this  area,  possession 
of  Atlantic  striped  bass  is  permitted, 
provided  no  fishing  takes  place  from  the 
vessel  while  in  the  EEZ  and  the  vessel 

is  in  continuous  transit. 

(4)  Fail  to  return  to  the  water 
immediately,  with  the  least  possible 
injury,  any  Atlantic  striped  bass  taken 
within  the  EEZ. 

(FR  Doc.  97-3705  Filed  2-13-97;  8:45  am) 
aUJNQ  CODE  3S1fr^-f 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Development  of  Wind  Energy  at 
Plum  Island  Animal  Disease  Center 

AGENCY:  Agrioiltural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement. 

SUMMARY:  The  United  States  Department 
of  Agriculture  (USDA),  Agricultural 
Research  Service  (ARS)  announces  its 
intent  to  prepare  an  Environmental 
Impact  Statement  (EIS)  pursuant  to 
§  102(2)(c)  of  the  NaUonal 
Environmental  PoUcy  Act  (NEPA)  of 
1969,  in  accordance  with  the  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA  (40  CFR  Parts 
1500-1508),  USDA  NEPA  procedures  (7 
CFR  Part  lb),  and  ARS  NEPA 
procedures  (7  CFR  Part  520).  This 
Environmental  Impact  Statement  will 
evaluate  potential  impacts  of  alternate 
means  of  reducing  energy  consumption, 
meeting  heating  and  cooling  energy 
needs,  and  supplying  electrical  power  to 
USDA  facilities  at  Plum  Island  Animal 
Disease  Center  (PIADC),  located  in 
Suffolk  County,  Long  Island,  New  York. 
ARS  invites  other  Federal  agencies, 
states,  Indian  tribes,  local  governments, 
and  the  general  public  to  submit  written 
comments  or  suggestions  concerning  the 
scope  of  the  issues  to  be  addressed, 
alternatives  to  be  analyzed,  and  the 
environmental  im]}acts  to  be  addressed 
in  the  Draft  Environmental  Impact 
Statement.  The  public  is  invited  to 
participate  in  scoping  activities 
including  one  or  more  scoping  meetings 
through  which  comments  and 
suggestions  will  be  received.  Oral  and 
written  comments  will  be  considered 
equally  in  preparation  of  the  Draft 
Environmental  Impact  Statement.  Those 
not  desiring  to  submit  comments  or 


suggestions  at  this  time,  but  who  would 
like  to  receive  a  copy  of  the  Draft 
Environmental  Impact  Statement  for 
review  when  it  is  issued,  should  write 
to  Mr.  Carlos  M.  Santoyo  at  the  address 
below.  When  the  Draft  Environmental 
Impact  Statement  is  complete,  its 
availability  will  be  announced  in  the 
Federal  Register  and  in  the  local  news 
media.  A  public  hearing  will  be  held, 
and  comments  will  be  solicited  on  this 
document. 

DATES:  All  comments  received  or 
postmarked  by  May  2, 1997,  will  be 
considered  in  scoping  and  preparation 
of  the  Draft  Environmental  Impact 
Statement.  ARS  will  consider  comments 
received  or  postmarked  after  that  date  to 
the  extent  practicable.  ARS  will  conduct 
pubhc  scoping  meetings  in  the 
potentially  affected  areas  (including 
Southold  or  Orient,  New  York  and  Old 
Saybrook  or  New  London,  Connecticut) 
to  assist  in  defining  the  appropriate 
scope  of  the  Draft  Environmental  Impact 
Statement  and  identifying  significant 
environmental  issues  to  be  addressed. 
The  dates,  times,  and  specific  locations 
of  the  scoping  meetings/workshops  will 
be  annoimced  in  the  local  media  at  least 
15  days  before  the  meetings. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  EIS  and  the 
public  scoping  process,  contact  Carlos 
M.  Santoyo  at  the  address  and  telephone 
numbers  Usted  below. 
ADDRESSES:  Please  direct  written 
comments  or  suggestions  on  the  scope 
of  the  Draft  Environmental  Impact 
Statement,  requests  to  speak  at  public 
scoping  meetings  and  workshops,  or 
questions  concerning  the  project  to: 
Carlos  M.  Santoyo,  USDA,  ARS.  NAA. 
PIADC,  P.O.  Box  848,  Greenport,  New 
York  11944-0848,  (516)  323-2500, 
Extension  210,  Fax:  (516)  323-2507, 
Internet  address: 
windmills@ars.usda.gov. 
SUPPLEMENTARY  INFORMATION:  Plum 
Island  Animal  CNsease  Center  (PIADC)  is 
in  the  Township  of  Southold,  Suffolk 
County,  Long  Island,  New  York.  PIADC 
is  located  on  Plum  Island,  which  is  1.8 
miles  off  the  northeast  end  of  Long  * 
Island,  New  York.  Plimi  Island  is  owned 
by  the  Federal  government  and  has  an 
area  of  840  acres  (1.3  square  miles).  It 
is  about  12  miles  southwest  of  New 
London,  Connecticut.  The  bodies  of 
water  surrounding  Plum  Island  include 
Long  Island  Soimd  on  the  north  and 
Blo^  Island  Sound  on  the  south. 


The  principal  mission  of  PIADC  is  to 
conduct  research  on  the  prevention, 
control,  and  eradication  of  foreign 
animal  diseases  and  to  develop  and 
maintain  diagnostic  capability  for 
foreign  animal  diseases  in  order  to 
protect  this  country's  animal  industries 
and  exports  against  catastrophic 
economic  losses  caused  by  foreign 
animal  disease  agents  introduced  into 
the  United  States.  PIADC  is  shared  by 
two  USDA  Agencies.  ARS  is  responsible 
for  research  and  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
responsible  for  diagnosis. 

This  isolated  location  is  necessary 
because  Pub.  L.  496  requires  research 
laboratories  for  the  study  of  foot-and- 
mouth  disease  be  located  on  an  island 
surrounded  by  navigable  water  entirely 
under  Federal  control  and  not 
connected  to  the  mainland  by  bridge  or 
tvmnel.  Travel  to  Plum  Island  is  by 
goverrunent-owned  marine  vessels  from 
both  Old  Saybrook,  Connecticut,  and 
Orient  Point,  New  York.  Due  to  its 
remote  location,  PIADC  is  substantially 
self-sufficient,  having  its  own  potable 
water  and  wastewater  treatment  systems 
and  harbor  facilities;  under  normal 
conditions,  PIADC  relies  on  Long  Island 
Lighting  Company  (LILCO)  for  its 
supply  of  electric  power  through 
underwater  cables,  although  PIADC's 
standby  generators  (fueled  by  No.  2  or 
No.  4  ftiel  oil)  are  capable  of  supplying 
electrical  energy  demand  as  needed. 

The  1992  Energy  Policy  Act  (EPACT) 
(Pub.  L.  102-486)  and  Executive  Order 
(E.O.)  12902  of  March  8, 1994, 
established  the  energy  management 
goals  and  requirements  for  the  Federal 
Government.  It  required  each  Agency  to 
develop  and  implement  its  energy 
management  plan  dealing  with  the  use 
of  energy  and  water.  EPACT  mandated 
a  20  percent  reduction  in  energy 
consumption  levels  by  the  Year  2000 
and  E.O.  12902  increased  this  goal  to  30 
percent  by  the  Year  2005.  In  addition  to 
energy  management  goals  and 
requirements  for  Federal  Agencies. 
EPACT  established  energy  savings 
performance  contracting  mechanism 
I§  155  of  EPACT.  amending  §801  to 
§  804  of  the  National  Energy 
Conservation  Policy  Act  (42  U.S.C. 
8287)1,  a  Federal  and  private-sector 
partnership  whereby  an  energy  service 
company  (ESCO)  pays  the  upfront  cost 
of  purchasing  and  installing  new 
energy-efficient  or  renewable  energy 
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equipment  and  the  Government  repays 
the  ESCO  over  the  life  of  the  ESPC 
contract.  ARS  is  considering  the  use  of 
energy  savings  perfonnance  contracting 
to  assist  ARS  in  meeting  its  compUance 
with  EPACT  and  E.0. 12902  and 
securing  its  own  energy  supply 
capabilities. 

PIADC's  existing  electrical  baseload  is 
supplied  through  underwater  cables 
from  the  grid  by  Long  Island  Lighting 
Company  (LILCO).  Electrical  energy  use 
on  Plum  Island  varies  seasonally,  with 
a  winter  (February  1994)  baseload  of  1.1 
megawatts  (MW)  and  peak  load  of  1.4 
MW  and  a  siunmer  (July  1993)  baseload 
of  1.4  MW  and  peak  load  of  2.3  MW.  In 
Fiscal  Year  1996,  total  electrical  cost 
was  approximately  $1.2  million  based 
on  a  total  usage  of  9850  MWhr.  In 
addition  to  electricity,  PIADC  annually 
consumes  950,000  gallons  of  heating  oil. 
The  heating  oil  is  used  in  the 
production  of  steam  for  heating  and 
biological  decontamination  and  to  fuel 
the  emergency  electrical  generators. 

To  meet  the  requirements  of  EPACT 
and  E.0. 12902  and  to  better  meet  the 
energy  needs  of  PIADC's  facilities,  ARS 
has  aheady  implemented  some  energy 
efficiency  or  energy  conservation 
measures  (e.g.,  replacement  of 
incandescent  Hghts  with  energy  efficient 
Ughting,  installation  of  light  sensors, 
replacement  of  chillers).  Through  the 
provisions  of  energy  savings 
performance  contracting,  ARS  is 
investigating  additional  energy 
conservation  measiu«s  and  alternate 
means  of  utilizing  renewable  energy  and 
reducing  its  current  dependence  on 
fossil  fuel-based  energy  resources. 

PreUminaiy  Identification  of 
AlteraatiTes 

PIADC  proposes  to  implement  energy 
conservation  measures  to  reduce  its 
consumption  of  energy  by  20  percent  by 
the  Year  2000  and  by  30  percent  by  the 
Year  2005  (in  compUance  with  EPACT 
and  E.0. 12902)  and  to  develop  its  own 
electrical  and  heating  and  cooling 
energy  generation  capabilities  to 
substantially  meet  its  operating  demand. 
Through  the  provisions  of  energy 
savings  performance  contracting,  PIADC 
will  examine  energy  conservation  and 
supply  technologies  capable  of  meeting 
these  demand  scenarios,  with  particular 
emphasis  on  technologies  that  reduce  its 
dependence  on  fossil  hiel-based 
resources.  Based  on  a  favorable 
preliminary  analysis  of  the  wind  energy 
potential  on  Plum  Island  conducted  by 
the  New  York  Power  Authority  (NYPA) 
in  1995,  ARS  intends  to  assess  the 
health  and  environmental  impacts  and 
other  issues  associated  with  the  use  of 
vnnd  energy  on  Plum  Island.  Other 


energy  conservation  and  supply 
technologies,  as  vtrell  as  the  no  action 
alternative,  will  be  evaluated  in  the 
environmental  impact  statement.  At  this 
time,  PIADC  intends  to  evaluate: 

•  Wind  energy, 

•  Solar  water  heating, 

•  Thermal  storage  systems  (for 
heating  and  cooling], 

•  Tidal  energy, 

•  Replacement  of  emergency 
generators, 

•  Additional  lighting  retrofits, 

•  Water  conservation  measures,  and 

•  No  action. 
Since  it  is  possible  that  ARS  might 

decide  to  implement  a  number  of  these 
(or  additional)  measures,  the 
environmental  impact  statement  will 
assess  the  health  and  environmental 
impact  of  each  alternative  individually 
as  well  as  in  various  combinations.  The 
no  action  alternative  vnll  assume  that 
none  of  the  energy  conservation  and 
supply  technologies  will  be 
implemented. 

Preliminary  Identification  of  Health 
and  Environmental  Issues 

ARS  has  identified  the  following 
issues  for  analysis  for  alternative  actions 
in  the  Draft  Environmental  Impact 
Statement.  Additional  issues  may  be 
identified  as  a  result  of  the  scoping 
process: 

•  Impact  on  air  quaUty. 

•  Impact  on  marine  water  quaUty  and 
coastal  resoiux^s. 

•  Impact  on  land  use. 

•  Impact  associated  with 
transportation. 

•  Impact  on  plants,  animals,  and 
habitat  (e.g.,  nesting  shorebirds  and 
ospreys,  freshwater  and  tidal  wetland 
impact). 

•  Impact  on  aesthetic  and  visual 
resources  (e.g.,  historic  viewsheds) 

•  Impact  on  socioeconomic  resources 
(e.g.,  impact  on  growth  and  character  of 
local  communities,  impact  on  tourism). 

•  Noise  impact  (e.g.,  to  area  residents, 
workers,  tourists,  and  wildlife). 

•  Impact  on  archaeological  resources. 

•  Impact  on  pubUc  health. 

•  Enviroiunental  justice  impact  (i.e., 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low-income 
populations). 

•  Impact  on  energy  consiunption  and 
resource  availabihty. 

•  Cumulative  impacts. 

Preliminary  Identificati<Hi  of  Decision 
Criteria 

-    In  addition  to  the  goals  of  EPACT  and 
E.0. 12902,  ARS  will  identify  and 
evaluate  alternatives  using  the  following 
supplemental  criteria: 


•  Health  and  environmental  impact  of 
the  altemative(s). 

•  Proven  and  commercially  available 
energy  conservation  and  generation 
technologies. 

•  Life^cle  cost  (or  economic 
viabiUty)  of  the  altemative(s). 

•  Compliance  with  Federal,  State, 
and  local  permitting  requirements. 

•  Compliance  with  PIADC's  security 
and  biological  safisty  requirements;  and 

•  Pollution  prevention. 

The  Environmental  Impact  Statement 
will  focus  on  the  health  and 
environmental  impact  of  alternative 
decisions  but  will  also  report  on  these 
supplemental  criteria. 

ARS  invites  conunents  from  other 
Federal  Agencies,  States.  Indian  tribes, 
local  governments,  and  the  general 
public  related  to  the  scope  of  the 
environmental  impact  statement 
including  energy  conservation  and 
supply  technologies  and  alternatives  to 
be  evaluated,  health  and  environmental 
issues  to  be  evaluated,  and  the  decision 
criteria  ARS  intends  to  use  in  making  its 
decision. 
John  A.  Cnw, 

Area  Administrative  Officer,  North  Atlantic 
Area. 

(FR  Doc.  97-3835  Filed  2-13-97;  8:45  am) 
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Forest  Service 

Calypso  Timlier  Sale,  GIfford  PInchot 
National  Forest,  Skamania  County, 
Washington, 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement. 


SUMMARY:  On  September  13, 1990.  a 
Notice  of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Calypso  Timber  Sale  on  the 
Wind  River  Ranger  District  of  the 
Giflbrd  Pinchot  National  Forest  was 
pubUshed  in  the  Federal  Register  (55 
FR  37727).  The  NOI  was  revised  on 
December  21, 1990  (55  FR  52286).  A 
draft  EIS  was  released  for  public 
comment  July  1991.  A  Notice  of 
Availability  for  the  draft  EIS  was 
pubUshed  in  the  Federal  Register  on  > 
July  26,  1991  (56  FR  34203).  Forest     ' 
Service  has  decided  to  cancel  the 
environmental  analysis  process.  There 
will  be  no  final  EIS  for  the  Calypso 
Timber  Sale.  The  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Julie  Knutson,  Integrated 
Resource  Planning  Assistant,  Wind 
River  Ranger  District,  1262  Hemlock 
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Road,  Carson,  Washington  98610  or 
telephone  509-^27-3200. 

Dated:  February  7, 1997. 
Ted  C  Stubblefield. 
Forest  Supervisor. 
IFR  Doc.  97-3728  Filed  2-13-97;  8:45  am] 
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Dry  Smith  Tlmt>er  Sale,  Qifford  PInchot 
National  Forest,  Lewis  County, 
Washington 

AQEMCY:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement. 

SUMMARY:  On  February  22  ,  1991,  a 
Notice  of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  Dry  Smith  Timber  Sale  on  the 
Packwood  Ranger  District  of  the  Gifford 
Pinchot  National  Forest  was  published 
in  the  Federal  Register  (56  FR  7336).  A 
draft  EIS  was  released  for  public 
comment  November  199*3.  A  Notice  of 
Availability  for  the  draft  EIS  was 
published  in  the  Federal  Register  on 
November  19, 1993  (58  FR  61090). 
Forest  Service  has  decided  to  cancel  the 
environmental  analysis  process.  There 
will  be  no  final  EIS  for  the  Dry  Smith 
Timber  Sale.  The  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regeirding  this 
cancellation  to  Bill  Uyesugi,  Intergrated 
Resource  Planning  Assistant,  Packwood 
Ranger  District,  13068  US  Highway  12, 
Packwood,  Washington  98361  or 
telephone  360-497-1100. 

Dated:  February  7, 1997. 
Ted  C  Stubblefield, 
F(xegt  Supervisor. 

(FR  Doc.  97-3729  Filed  2-13-97;  8:45  am] 
MJJNQ  CODE  9410-1 1-M 


McCoy  Timber  Sales  and  Relatad 
Projacts,  Gifford  Pinchot  National 
Forast,  Lewis  and  Skamania  Counties, 
Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Cancellation  of  an 
environmental  impact  statement. 

summary:  On  May  8. 1991,  a  Notice  of 
Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  the  McCoy  Timber  Sales  and  Related 
Projects  on  the  Randle  Ranger  District  of 
the  Gifford  Pinchot  National  Forest  was 
published  in  the  Federal  Register  (56 
FR  21352).  A  draft  EIS  was  released  for 
public  comment  December  1993.  A 
Notice  of  Availability  for  the  draft  EIS 
was  pubUshed  in  the  Federal  Register 
on  December  3. 1993  (58  FR  63954). 


Forest  Service  has  decided  to  cancel  the 
environmental  analysis  process.  There 
will  be  no  final  EIS  for  the  McCoy 
Timber  Sales  and  Related  Projects.  The 
NOI  is  hereby  rescinded. 

FOR  further  INFORMATION  CONTACT: 
Direct  questions  regarding  this 
cancellation  to  Buddy  Rose,  Integrated 
Resource  Planner,  Randle  Ranger 
District,  PO  Box  670,  Randle, 
Washington  98377  or  telephone  360- 
497-1100. 

Dated:  February  7. 1997. 
Ted  C.  Stubblefield, 
Forest  Supervisor. 

[FR  Doc.  97-3730  Filed  2-13-97;  8:45  am] 
BILUNQ  COOE  3410-1 1-M 


Meadow  Timber  Sales  and  Associated 
Activities;  Kootenai  National  Forest, 
Lincoln  County,  MT 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  disclose  the 
environmental  effects  of  timber  harvest, 
prescribed  fire,  road  closures,  road 
obliteration,  construction  of  temporary 
and  specified  roads  in  the  western 
portions  of  the  Tobacco  River  drainage. 
The  Tobacco  River  drainage  is  located 
approximately  38  air  miles  northeast  of 
Libby,  Montana,  near  the  communities 
of  Fortine  and  Eureka,  Montana. 

The  proposed  actions  to  harvest  and 
reforest  timber  stands,  construct  and 
reconstruct  roads,  prescribe  burning, 
and  restrict  roads  are  being  considered 
together  because  they  represent  either 
connected  or  cumulative  actions  as 
defined  by  the  Council  on 
Environmental  Quality  (40  CPR 
1508.25).  The  purposes  of  the  project 
are  to  provide  timber  to  support  local 
communities,  regulate  disturbance 
patterns  and  natural  cycles  to  provide 
forest  structure  to  maintain  habitat  for 
viable  populations,  and  manage  access 
to  protect  important  wildlife  habitat  and 
provide  recreational  opportunities. 

The  EIS  will  tier  to  the  Kootenai 
National  Forest  Land  and  Resource 
Management  Plan  and  Final  EIS  of 
September,  1987,  which  provides 
overall  guidance  for  forest  management 
of  the  area.  All  activities  associated  with 
the  proposal  will  be  designed  to 
maintain  high  quality  wildlife,  fisheries, 
and  watershed  objectives. 

DATES:  Written  comments  and 
suggestions  should  be  received  on  or 
before  March  17, 1997. 


ADDRESSES:  The  Responsible  Official  is 
Edward  C.  Monnig,  District  Ranger, 
Fortine  Ranger  District,  P.O.  Box  116, 
Fortine,  Montana,  59918.  Written 
comments  and  suggestions  concerning 
the  scope  of  the  analysis  may  be  sent  to 
him  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joleen  Duinham,  Project  Coordinator, 
Fortine  Ranger  District.  Phone:  (406) 
882-4451. 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
21,500  acres  within  the  Kootenai 
National  Forest  in  Lincoln  County, 
Montana.  All  of  the  proposed  projects 
would  occur  on  National  Forest  lands  in 
the  western  portion  of  the  Tobacco 
River  drainage  near  Eureka,  Montana. 
The  legal  location  of  the  decision  area 
is  as  follows:  Sections  8-10, 14-29,  and 
33-36  of  Township  36  North,  Range  27 
West;  Sections  29-33  of  Township  36 
North,  Range  26  West;  Sections  4-9, 15- 
36  of  Township  35  North,  Range  26 
West;  Sections  1-3, 10-15,  23-26,  and 
35-36  of  Township  35  North,  Range  27 
West;  Sections  1-25  of  Township  34 
North,  Range  26  West;  Sections  1,  2, 11, 
12, 13, 14,  and  24  of  Township  34 
North,  Range  27  West;  and  Sections  18, 
19,  and  30  of  Tovraship  34  North,  Range 
25  West,  Principal  Montana  Meridian. 

All  proposed  activities  are  outside  the 
boundaries  of  any  roadless  area  or  any 
areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposals. 

The  Forest  Service  to  harvest 
approximately  14  million  board  feet  of 
timber  throu^  application  of  a  variety 
of  harvest  methods  on  approximately 
3,026  acres  of  forest  land.  An  estimated 
0.8  miles  of  temporary  road  and  3.8 
miles  of  specified  road  construction 
would  be  needed  to  access  timber 
harvest  areas.  Approximately  2.4  miles 
of  this  new  specified  road  construction 
would  be  managed  with  yearlong 
restriction  to  motorized  use.  An 
estimated  31  miles  of  road 
reconstruction  would  also  be  needed  to 
access  timber  harvest  areas.  All 
temporary  roads  would  be  obliterated 
following  completion  of  sale  activities. 
An  additional  24  miles  of  road  no  longer 
in  use  would  be  obliterated  by  various 
methods  which  include  rehabilitation  of 
stream  crossings,  recontouring,  ripping 
and  seeding,  and  installment  of  barriers 
resulting  in  abandonment.  The  type  of 
method  would  be  based  on  site  specific 
.  conditions.  An  estimated  33  miles  of 
existing  road  would  be  restricted  year 
round  to  improve  watershed  conditions, 
minimize  future  road  maintenance 
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costs,  and  to  regulate  overall  open  road 
density  to  improve  big  game  seciuity. 
The  proposal  also  includes  prescribed 
burning  on  approximately  4,200  acres  to 
reduce  the  potential  for  future  wildfires, 
prepare  sites  for  regeneration,  enhance 
wildlife  habitat,  and  maintain  forest 
health. 

Prescribed  harvest  treatments  in  this 
proposal  are  as  follows: 

Regeneration  Harvest:  Windfinn  trees 
favoring  western  larch  and  ponderosa 
pine  would  be  selected  and  designated 
to  remain  on  site  as  reserve  trees. 
Reserve  trees  would  average  about  10 
trees  per  acre  in  a  varied  distribution. 
Reserve  trees  would  include  1-2  acre 
islands  and  edge  strips  of  approximately 
40  trees  per  acre  that  would  cover  5- 
15%  of  the  stand  area.  All  other 
merchantable  trees  would  be  harvested. 
Reserve  trees  would  remain  through  the 
next  rotation  and  form  the  upper  story 
of  a  multi-storied  stand.  Underbuming 
would  occur  to  prepare  site  for 
regeneration  of  new  seedlings.  This 
treatment  is  proposed  on  1,127  acres. 
Improvement  Cut:  Stand  densities 
would  be  reduced  to  80-100  square  feet 
of  basal  area  per  acre  by  removing  thf 
lowest  quality  and  hast  vigorous  trees 
greater  than  7  inches  diameter  at  breast 
height.  Existing  snags  and  large  down 
woody  material  would  be  left  on  site. 
The  remaining  trees  would  provide  a 
fully  stocked  stand  of  the  best  form  and 
vigor  to  increase  future  options  for 
higher  quality  old  growth  conditions. 
Underbuming  would  occur  to  stimulate 
growth  and  vigor  of  shrubs  and  forbs, 
and  create  habitat  for  flammulated  owl 
and  other  species  that  have  adapted  to 
open  forest  conditions.  This  treatment  is 
proposed  on  1,037  acres. 

Thin  from  Below:  Stand  densities 
would  be  reduced  to  60-80  square  feet 
of  basal  area  per  acre  by  removing  the 
lowest  quality  and  least  vigorous  trees 
less  than  9  inches  diameter  at  breast 
height.  Existing  snags  and  large  down 
woody  material  would  be  left  on  site. 
The  remaining  trees  would  provide  a 
fully  stocked  stand  to  favor  past  range 
of  species  composition.  Underbimiing 
would  occxrr  to  help  re-establish  habitat 
that  was  created  through  past  fire 
regimes.  This  treatment  is  proposed  on 
677  acres. 

Patch  Cut  with  Improvement  Cut 
between  patches:  Harvest  openings  the 
size  of  5-20  acres  would  occur  in  areas 
of  insect  and  disease  pockets  and  low 
vigor  Douglas-fir  thickets.  The 
remainder  of  the  stand  would  have 
densities  reduced  to  80-100  square  feet 
of  basal  area  per  acre  by  removing  the 
lowest  quality  and  least  vigorous  trees 
greater  than  7  inches  diameter  at  breast 
height.  Three  entries  would  take  place 


throughout  a  30-year  period  using  the 
patch  cut  treatment  removing 
approximately  one-third  of  the  stand 
area  with  each  entry  but  retaining  a 
component  of  mature  trees  throughout 
the  next  rotation  as  the  upper  canopy  in 
a  two-storied  stand.  Underbuming 
would  occur  to  stimulate  growth  and 
vigor  of  shmbs  and  forbs,  create  habitat 
for  flaimnulated  owl  and  other  species 
that  have  adapted  to  open  forest 
conditions,  and  re-establish  habitat  that 
was  created  through  past  fire  regimes. 
This  treatment  is  proposed  on  185  acres. 
Burning  with  Stashing:  Underbuming 
would  be  done  outside  harvest  imits  to 
reduce  fuel  loads,  provide  a  stand 
mosaic  and  wildlife  betterment.  The 
prescription  would  involve  burning 
during  the  spring  and  early  siunmer 
conditions  which  provide  good  smoke 
dispersion  and  safe  burning  conditions. 
The  results  would  be  a  stand  which 
includes  areas  of  unbumed  material 
with  some  trees  up  to  9  inches  diameter 
at  breast  height  killed  and  up  to  10%  of 
the  larger  trees  scorched  with 
approximates  past  natiu^  fires.  This 
treatment  is  proposed  on  1160  acres. 
The  Kootenai  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  management  objectives 
in  individual  delineated  management 
areas  (MA's).  The  proposed  projects 
encompass  five  predominant  MA's;  3, 
11, 13, 15,  and  16.  Briefly  described, 
MA  3  is  managed  to  provide  for 
opportunities  for  dispersed  recreation 
activities  in  a  natural-appearing 
environment  using  trails  and  primitive 
roads  for  access.  MA  11  is  managed  to 
maintain  or  enhance  the  winter  range 
habitat  effectiveness  for  big-game 
species  and  produce  a  programmed 
yield  of  timber.  MA  13  is  designated  to 
provide  special  habitat  necessary  for  old 
growth  dependent  wildlife.  MA  15 
focuses  upon  timber  production  using 
various  silvicultiual  practices  while 
providing  for  other  resource  values  such 
as  soils,  air,  water,  wildlife,  recreation, 
and  forage  for  domestic  hvestock.  MA 
16  is  managed  to  produce  timber  while 
providing  for  a  pleasing  view.  Timber 
harvest  is  proposed  only  in  MA's  3, 11, 
15,  and  16.  Prescribed  burning  for  fuels 
and  wildlife  habitat  is  the  only  activity 
proposed  in  MA  13.  This  proposal 
includes  openings  greater  than  40  acres 
in  MA's  11, 15,  and  16  to  replicate 
historic  disturbance  patterns.  If  these 
large  openings  are  included  in  the  final 
decision,  a  60  day  public  review  will  be 
provided  during  the  comment  period  on 
the  Draft  EIS.  Approval  of  the  Regional 
Forester  for  exceeding  the  40  acre 
limitation  for  regeneration  harvest 
would  be  required  prior  to  the  signing 
of  the  Record  of  Decision.  In  addition, 


site  specific  amendments  to  the  Forest 
Plan  regarding  open  road  density  in  MA 

15  and  visual  quality  objectives  in  MA 

16  may  be  necessary. 

The  Forest  Service  wiU  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative  in  which 
none  of  the  proposed  activities  would 
be  implemented.  Additional  alternatives 
will  examine  varying  levels  and 
locations  for  the  proposed  activities  to 
achieve  the  proposal's  purposes,  as  well 
as  to  respond  to  the  issues  and  other 
resource  values. 

Preliminary  Issues:  Tentatively, 
several  issues  of  concern  have  been 
identified.  These  issues  are  briefly 
described  below: 

— Road  Closures:  Specific  roads  will 
need  to  be  closed  to  meet  road 
densities  for  wildlife  security  and 
improve  watershed  conditions.  Some 
individuals  are  concemed  that  too 
many  roads  are  being  restricted  fit>m 
public  use  and  existing  roads  should 
be  left  open.  What  effect  will  these 
road  closures  have  on  the  publics' 
access  to  recreational  areas? 
— Old  Growth:  Values  associated  with 
old  growth  forests  include 
maintaining  old  growth  de]>endent 
species  and  the  aesthetic,  spiritual 
and  emotional  values  which  people 
place  on  undisturbed  stands  of  old 
trees.  While  the  Kootenai  Forest  Plan 
requires  a  minimum  10%  of  the 
Forest  to  be  retained  as  Old  Growth 
habitat  (MA  13),  there  is  a  concem 
that  additional  areas  of  mature 
interior  forest  should  be  protected. 
What  effect  will  proposed  activities 
have  on  the  old  growth  habitat  and 
old  growth  dep>endent  species? 
—Timber  Supply  and  Forest  Health: 
Some  individuals  are  concemed  that 
the  Forest  Service  is  not  placing 
enough  emphasis  on  providing  goods 
and  services  to  the  public.  In 
addition,  there  is  concem  that  the 
health  and  vigor  of  forest  stands  could 
be  improved  through  more  aggressive 
timber  harvest  and  management.  How 
will  the  proposed  activities  improve 
timber  growth  and  produce  economic 
benefits  to  the  public? 
— Re-Introduction  of  Prescribed  Fire:  A 
key  component  of  the  proposal  is  the 
use  of  prescribed  fire  as  a  tool  to 
restore  the  role  that  wildfires  played 
in  the  structure  of  a  pre- 1900  forest 
landscape.  How  will  the  proposed 
activities  affect  the  risk  of  wildfire  to 
resources  and  private  property? 
Public  Involvement  and  Scoping:  On 
August  15, 1996  an  advertisement  was 
placed  in  the  Tobacco  Valley  News. 
Eureka,  Montana,  requesting  public 
comment  and  information  concerning 


6944 


Federal  Regtoter  /  Vol.  62,  No.  31  /  Friday.  February  14.  1997  /  Notices 


the  Meadow  Project  Area.  In  addition, 
on  August  16, 1996  a  letter  was  mailed 
to  approximately  250  individuals 
comprising  the  mailing  list  for  the 
Meadow  Inject  Area  requesting  written 
comments.  Taking  into  account  the 
comments  received  and  information 
gathered  during  preliminary  analysis,  it 
was  decided  to  prepare  an  EIS  for  the 
Meadow  Umber  Sales  and  Associated 
Activities.  Comments  received  prior  to 
this  notice  will  be  included  in  the 
docvunentation  for  the  EIS. 

This  environmental  analysis  and 
decision  making  process  will  enable 
additional  interested  and  affected 
people  to  participate  an  contribute  to 
.the  final  decision.  The  public  is 
encouraged  to  take  part  in  the  process 
and  is  encouraged  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision.  The 
Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal.  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  action.  This  input  will  be  used 
in  preparation  of  the  draft  and  final  EIS. 
The  scoping  process  will  include: 

— Identifying  potential  issues. 
— Identifying  major  issues  to  be 

analyzed  in  depth. 
— Identifying  alternatives  to  the 

proposed  action. 
— Considering  additional  alternatives 
which  will  be  derived  from  issues 
recognized  during  scoping  activities. 
— Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 
Estimated  Dates  for  Filing:  While 
pubUc  participation  in  this  analysis  is 
welcome  at  any  time,  comments 
received  within  30  days  of  the 
publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS.  The  Draft  EIS  is  expected 
to  be  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  to  be 
available  for  public  review  by  August, 
1997.  At  that  time,  EPA  will  publish  a 
Notice  of  Availability  of  the  Draft  EIS  in 
the  Federal  Register.  The  comment 
period  on  the  D^afl  EIS  will  be  a 
minimum  of  45  days  from  the  date  the 
EPA  publishes  the  Notice  of  AvailabiUty 
in  the  Federal  Register. 

The  Final  EIS  is  scheduled  to  be 
completed  by  October,  1997.  In  the 
Final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  diuing  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  Draft  EIS 
and  applicable  laws,  regulations,  and 
pohcies  considered  in  making  a 
decision  regarding  the  proposal. 


Reviewers  Obligations:  The  Forest 
Service  believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NEDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
may  be  waived  or  dismissed  by  the 
courts.  CityofAngoon  v.  Model,  803 
F.2d  1016. 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  coiirt  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  discussed.  Reviewers  may 
wish  to  refer  to  the  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Responsible  Official:  Edward  C. 
Monnig,  District  Ranger,  Fortine  Ranger 
District,  Kootenai  National  Forest,  P.O. 
Box  116,  Fortine,  Montana,  59918,  is  the 
Responsible  Official.  As  the  Responsible 
Official,  I  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  I  will  document  the 
decision  and  reasons  for  the  decision  in 
the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations. 

Dated:  February  4, 1997. 
Edward  C  Monnig. 
District  Ranger,  Fortine  Ranger  District. 
[PR  Doc.  97-3800  Filed  2-13-97;  8:45  am] 
BMJJHO  COM  M1»-11-H 


Water  Rights  Task  Fores  MssUng 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Forest  Service  announces 
meetings  of  the  Water  Rights  Task  Force 
establi^ed  on  August  20, 1996,  in 
accordance  with  the  provisions  of  the 
Federal  Agricultural  Improvement  and 
Reform  Act  of  1996,  as  amended.  The 
chairman  has  scheduled  the  sixth 
meeting  of  the  Task  Force  in  Denver, 
Colorado,  on  March  3, 1997,  and  the 
seventh  meeting  on  March  13, 1997.  in 
Portland,  Oregon. 

DATES:  The  sixth  meeting  will  be  held 
March  3rd  bom  8:30  a.m.  to  6  p.m.  and 
the  seventh  meeting  will  be  held  March 
13th  from  8  a.m.  to  5  p.m.  AU  times  are 
local. 

ADDRESSES:  The  sixth  meeting  will  be 
held  in  the  Summit  #2  Conference  Room 
of  the  Denver  Airport  Fairfield  Inn,  6851 
Tower  Road,  Denver,  Colorado.  The 
seventh  meeting  will  be  held  in  the 
Crown  Zellerbach  Room  of  the  Red  Lion 
Hotel  (Jantzen  Beach),  909  North 
Hqyden  Island  Drive,  Portland,  Oregon. 

Send  written  comments  to  Eleanor 
Towns,  FACA  Liaison.  Water  Rights 
Task  Force,  c/o  USDA  Forest  Service, 
MAIL  STOP  1124,  PO  Box  96090. 
Washington,  DC  20090-6090. 
Telephone:  (202)  205-1248;  Fax:  (202) 
205-1604. 

FOR  FURTHER  INFORMATION  CONTACT: 
i^Sfephen  Glassner,  Watershed  &  Air 
Management  Staff,  Telephone:  (202) 
205-1172;  Fax:  (202)  205-1096. 
SUPPLEMENTARY  INFORMATION:  The  Water 
Rights  Task  Force  is  composed  of  seven 
members  appointed  by  Congress  and  the 
Secretary  of  Agriculture  to  study  and 
make  recommendations  on  issues 
pertaining  to  water  rights.  At  the 
forthcoming  meetings,  the  Task  Force 
will  work  on  its  assigned 
responsibiUties.  All  meetings  are  open 
to  the  public.  However,  time  for  the 
public  to  address  the  Task  Force  will  be 
provided  only  at  the  Portland  meeting 
on  March  13, 1997,  &t>m  3  p.m.  to  5 
p.m..  Disctission  is  limited  only  to  Task 
Force  members  and  Forest  Service 
personnel.  Persons  who  wish  to  bring 
water  rights  matters  to  the  attention  of 
the  Task  Force  may  also  file  written 
statements  with  the  Forest  Service 
liaison  at  the  address  Usted  earlier  in 
this  notice  either  before  or  after  each 
meeting. 

Notice  of  the  estabUshment  of  the 
Water  Rights  Task  Force  was  published 
in  the  Faleral  Register  on  September 
11. 1996  (61  FR  47858).  The  Task  Force 
terminates  either  in  August  of  1997  or 
upon  submission  of  a  final  report. 


SUMMARY: 
Proctiremi 
service  to 


UMI 


Dated:  February  7, 1997. 
Joan  M.  Conumor, 
Acting  Chief. 

[FR  Doc.  97-3690  Filed  2-13-97;  8:45  am] 
BIUMQ  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
EFFECTIVE  DATE:  March  17, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATKM:  On 
December  2  and  13, 1996,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (61  F.R.  63820  and 
65520)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service  and  impact 
of  the  additions  on  the  current  or  most 
i%cent  contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compUance  requirements  for  small 
entities  other  than  the  small 
organizations  that  vfiU  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 
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4.  There  are  no  known  regiilatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
,    service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  follovmig 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Bib  Overall,  Fleece 
8415-O0-NSH-0332  (Medium— 200  Wt) 
8415-OO-NSH-0333  (Medium— 100  Wt) 
8415-00-NSH-0345  (Small— 200  Wt) 
8415-00-NSH-0346  (Small  Long— 200  Wt) 
8415-00-NSH-0347  (Medium  Lone— 200 

Wt) 
8415-00-NSH-0348  (Lai^e— 200  Wt) 
8415-00-NSH-0349  (Large  Long— 200  Wt) 
8415-0O-NSH-0350  (X-Uige— 200  Wt) 
8415-00-NSH-0351  (Small— 100  Wt)8415- 

OO-NSH-0352  (Small  Long— 100  Wt) 
8415-O0-NSH-0353  (Medium  Long— 100 

Wt) 
8415-00-NSH-0354  (Large— 100  Wt) 
8415-0O-NSH-0355  (Large  Long— 100  Wt) 
8415-00-NSH-0356  (X-Urge— 100  Wt) 

(Requirements  for  the  U.S.  Army  Soldier 

Systems  Command,  Natick,  MA) 

Jacket,  Fleece  (SH) 
8415-00-NSH-0334  (Medium— 200  Wt) 
8415-00-NSH-0357  (Small— 200  Wt) 
8415-00-NSH-0358  (Large— 200  Wt) 
8415-O0-NSH-0359  (Large  Long— 200  Wt) 
8415-00-NSH-0360  (X-I^e— 200  Wt) 
8415-00-NSH-O361  (X-Laiie  Long— 200 
Wt) 

(Requirements  for  the  U.S.  Army  Soldier 

Systems  Conmiand,  Natick.  MA) 

Shirt,  Fleece  (SH) 
8415-00-NSH-0330  (Medium— 300  Wt) 
8415-0O-NSH-0331  (Medium— 200  Wt) 
8415-00-NSH-0337  (X-Small— 300  Wt) 
8415-00-NSH-0338  (Small— 300  Wt) 
8415-00-NSH-0339  (Large— 300  Wt) 
8415-00-NSH-O340  (X-Urge— 300  Wt) 
8415-00-NSH-0341  (X-Small— 200  Wt) 
8415-00-^SH-0342  (Small— 200  Wt) 
8415-00-NSH-0343  (Large— 200  Wt) 
8415-00-NSH-0344  (X-Laige— 200  Wt) 

(Requirements  for  the  U.S.  Army  Soldier 

Systems  Command,  Natick.  MA) 

Trousns,  Fleece  (SH) 

-8415-00-NSH-0335  (Medium— 100  Wt) 
8415-00-^SH-0336  (Medium— 200  Wt) 
8415-00-NSH-0362  (Small— 100  Wt) 
8415-00-NSH-0363  (Large— 100  Wt) 
8415-00-NSH-0364  (X-Large— 100  Wt) 
8415-00-NSH-0365  (Small— 200  Wt) 
8415-00-NSH-0366  (Large— 200  Wt) 
8415-00-^SH-0367  (X-Laige— 200  Wt) 

(Requirements  for  the  U.S.  Army  Soldier 

Systems  Command,  Natick,  MA) 

Service 

Grouods  Maintenance  for  the  following 
locations: 

Rockville  Post  Office,  2  West  Montgomery 

Avenue,  Rockville,  Maryland 
Bureau  of  Alcohol,  Tobacco  and  Firearms, 

1401  Research  Boulevard,  Rockville, 

Maryland 


Consumer  Product  Safety  Conmiission,  10901 
Damstown  Road,  Gaithersburg,  Maryland 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executi^fe  Director. 

(FR  Doc.  97-3803  Filed  2-13-97;  8:45  am] 
BMJJNQ  CODE  tm-tl-P 


Procurement  Ust;  Proposed  Additions 

AQENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled 

ACTION:  Proposed  additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabiUties. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  March  17, 1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Vii^ginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportimity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  Usted  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will'Hot  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  reqvlrements  for  small 
entities  other  than  the  slnall 
organizations  that  will  fu^sh  the 
services  to  the  Govemmeik. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  qb  current 
contractors  for  the  service^ 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
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the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4fr-48c)  in 
connection  with  the  services  proposed 
for  addition  to  th6  Procurement  List. 

Conunents  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Janitorial/Custodial,  VA  Outpatient  ainic. 

Las  Vegas,  Nevada 
NPA  Opportunity  Village  ARC,  Las  Vegas, 

Nevada 
Janitorial/Guard  Service,  VA  Outpatient 

Clinic,  Brighton,  New  York 
NPA  Rochester  Rehabilitation  Center, 

Rochester,  New  York 
Laiuidry  Service,  Cadet  Linen  Exchange 

Service,  U.S.  Air  Force  Academy, 

Colorado  Springs,  Colorado 
NPA  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs,  Colorado 
Laimdry  Service,  U.S.  Air  Force  Academy 

Hospital,  Colorado  Springs,  Colorado 
NPA  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs,  Colorado 
Laundry  Service,  Cadet  Dining  Hall,  U.S.  Air 

Force  Academy,  Colorado  Springs, 

Colorado 
NPA:  Goodwill  Ind<istrial  Services 

Corporation,  Colorado  Springs,  Colorado 
Laundry  Service,  Basewide,  United  States  Air 

Force  Academy,  Colorado  Springs, 

Colorado 
NPA:  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs,  Colorado 
Operation  of  SERVMART  Store,  Naval  Air 

Station,  Corpus  Christi,  Texas 
NPA:  South  Texas  Lighthouse  for  the  Blind, 

Corpus  Christi,  Texas 
Beverly  L.  Milkman, 
Executive  Director. 

(PR  Doc.  97-3804  Filed  2-13-97;  8:45  am] 
■UJNG  COK  «63-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

1997  National  Survey;  Proposed 
Collsetlon 

ACTION:  Proposed  collection;  comment 
request 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  io  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and^or  continuing  information 
collections,  as  required  by  the 
paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C  3506 
(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  April  15, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  should  be  directed  to  Cleo 
R.  Jenkins,  collection  instrument(s) 
should  be  directed  to  Cleo  R.  Jenkins, 
Bureau  of  the  Census,  Room  3125-4, 
Washington,  DC  20233-9150,  (301)  457- 
4994. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  1997  National  Survey  is  part  of 
the  Censxis  Bureau's  continuing  effort  to 
design  Census  2000  mailing  packages 
that  are  respondent  friendly,  machine 
imageable,  and  cost  efficient.  Short  form 
mailing  packages  are  sent  to  the  vast 
majority  of  the  population.  These 
packages  request  basic  information, 
such  as  name,  sex,  date  of  birth, 
Hispanic  origin,  the  race  of  all  the 
household  members,  and  the  owner/ 
renter  status  of  the  address.  Long  form 
mailing  packages  are  sent  to  only  a 
portion  of  the  population.  These 
packages  request  additional  information 
over  the  short  form  packages,  such  as 
information  on  education,  work, 
disabilities,  and  housing  characteristics. 
As  a  result  of  time  constraints,  major 
featiuBs  of  the  1998  Dress  Rehearsal 
maiUng  packages  have  been  identified 
and  decided  upon.  The  dress  rehearsal 
short  form  will  be  a  one-page  rollfold 
with  icons  and  messages  in  reverse  print 
(white  text  on  black  background).  The 
long  form  will  be  a  32-page  booklet  with 
a  household  roster,  and  with  icons  and 
messages  in  reverse  print.  The 
accompanying  envelope  will  have  a 
reverse-print  logo  in  the  upper  left-hand 
comer  and  the  mandatory  message  with 
a  seal  outlined  in  gold  to  the  left  of  the 
address  window.  Although  these 
mailing  packages  have  been  identified 
as  best  given  the  latest  research,  it  is 
also  true  that  this  research  is  lacking 
and  that  important,  unanswered 
questions  remain  about  these  designs. 
Therefore,  the  1997  National  Survey  has 
been  designed  to  determine  the  effects 
of  the  following: 

1.  Icons  and  benefit  messages  on  both 
the  short  and  long  forms.  Simple  icons 
with  short  motivating  messages  in 
reverse  print  have  been  developed  for 
use  in  the  upper  comers  of  the 
questioimaires.  The  icons  and  messages 
are  intended  to  make  respondents  feel 


good  about  the  census  at  the  very  least 
and  encourage  response  at  the  best. 
Although  these  icons  and  messages 
tested  relatively  well  in  small-scale,  in- 
house  cognitive  tests  and  in  targeted 
focus  groups  in  select  cities,  we  need  to 
ensure  that  this  is  true  at  the  national 
level,  especially  since  literature 
regarding  the  use  of  icons  with  messages 
in  surveys  is  non-existent.  This  survey 
is  designed  to  determine  if  icons  and 
messages  affect  response  rates  or  item 
non-response  rates. 

2.  Alternative  form  structures  on  the 
short  form.  The  forms  tested  since  1990 
have  been  competed  of  17"  x  11"  sheets 
of  paper  stapled  together  to  form  8.5"  x 
11"  page  booklets.  The  newly  designed 
short  form  is  composed  of  one  folded 
22"  X 11"  sheet  of  paper,  which  is  called 
a  rollfold.  Althou^  cognitive  research 
suggests  that  respondents  will  be  more 
likely  to  correctly  operate  a  booklet  than 
a  rollfold,  booklets  are  also  more 
expensive  to  process  than  roUfolds. 
Therefore,  a  test  of  these  trade-offs  is 
needed.  This  survey  is  designed  to 
determine  if  alternative  form  structures 
affect  response  rates  or  the  consistency 
between  the  household  question  and 
data-defined  persons. 

3.  A  "household  count"  question 
versus  a  household  roster  on  the  long 
form.  The.  results  of  the  National 
Content  Siuvey  showed  that  a 
household  roster  on  the  short  form  does 
not  improve  household  coverage  over  a 
form  that  contains  a  "household  coimt" 
question.  However,  no  testing  of  a 
rostered  vs.  a  no-roster  form  was 
conducted  with  the  long  form.  Although 
the  decision  has  been  made  to  use  a 
rostered  long  form  for  the  1998  Dress 
Rehearsal,  questions  about  whether  it 
will  improve  coverage  or  not  remain. 
This  survey  is  designed  to  compare  the 
item  non-response  rates  between  the 
roster  vs.  the  "household  coimt" 
question,  the  consistency  in  data 
between  the  two,  and  the  differences  in 
average  household  size  for  the  two 
forms. 

4.  A  comparison  with  past  tests  on  the 
short  form.  In  light  of  the  dramatic 
changes  that  are  being  incorporated  into 
the  1998  Dress  Rehearsal  short  form 
mailing  package  (i.e.,  new  one-sheet 
format,  one-column  panels,  type  of  fold, 
color,  and  envelope  design),  it  is 
important  that  we  maintain  a 
benchmark  to  determine  whether  the 
collective  effect  of  these  changes 
continues  to  move  us  forward  on  both 
response  rate  and  item  nonresponse. 
Therefore,  we  propose  to  include  the 
highest  performing  short  form  mailing 
package  we  have  tested  to  date  (Form 
IG  fitim  the  National  Content  Survey). 


one  time  m 
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5.  Alternative  envelope  designs  on  the 
short  form.  We  have  made  some  ctianges 
in  the  design  of  the  envelope 
subsequent  to  a  mailout  test  (the 
Appeals  and  Long  Form  Experiment) 
conducted  in  1993,  in  which  we  learned 
that  a  box  on  the  outgoing  envelope 
stating  that  response  is  required  by  law 
results  in  an  increase  of  about  10 
percentage  points  in  mail  response. 
Although  respondents  in  cognitive 
interviews  and  focus  groups  like  the 
new  envelope,  it  needs  to  be  tested 
against  a  known  response  enhancer,  to 
make  sure  that  the  new  design  does  not 
negatively  affect  response  rates. 

The  1997  National  Survey  is  designed 
to  compare  the  performance  of  five  short 
form  mailing  packages:  (1)  the  dress 
rehearsal  mailing  package  (a  one-page 
roUfold  with  icons  and  logo  envelope) 
will  serve  as  the  control;  (2)  the  dress 
rehearsal  mailing  package  without  icons; 
(3)  the  dress  rehearsal  mailing  package 
as  a  booklet;  (4)  a  slightly  modified 
version  of  Form  DS-lG  bom  the 
National  Content  Survey  along  with  the 
original  government  envelope;  and  (5) 
the  dress  rehearsal  form  and  original 
government  envelope.  The  1997 
National  Survey  will  also  compare  the 
performance  of  three  long  forms:  (1)  The 
dress  rehearsal  form  (a  32-page  booklet 
with  a  household  roster  and  icons)  will 
serve  as  the  control;  (2)  the  dress 
rehearsal  form  without  roster;  and  (3) 
the  dress  rehearsal  form  without  icons. 

n.  Method  of  Collection 

The  1997  National  Survey  will  be  a 
one  time  mailout/mailback  test, 
consisting  of  the  following  independent 
mailing  pieces:  a  pre-notice  letter,  a  test 
questionnaire  with  postage-paid  return 
envelope,  a  reminder  card,  and  a 
replacement  questionnaire.  There  will 
be  no  telephone  or  enumeration  follow- 
up. 


m.  Data 

OAfB  Number:  Not  available. 

Form  Numbers:  Short  form:  DV-lA, 
DV-IB,  DV-IC,  DV-lD,  DV-lE  Long 
form:  DV-2A,  DV-2B.  DV-2C. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Rbspondents: 
There  will  be  a  total  of  8  panels,  each 
containing  5,000  respondents.  Five 
panels  will  receive  the  short  form.  Three 
panels  will  receive  the  long  form. 

Estimated  Time  Per  Response:  10 
minutes/short  form,  38  minutes/long 
form. 


Estimated  Total  Annual  Burden 
Hours:  13,667  hours. 

Estimated  Total  Annual  Cost: 
$650,000. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  141  and  193. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a.) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b.)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and  (d.) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  of 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  10, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Qearance  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc.  97-3679  Filed  2-13-97;  8:45  am] 

BILUNO  COOe  3S01-07-P 


Foreign-Trade  Zones  Board 
[Docket  S-OT] 

Proposed  Foreign-Trade  Zone— 
Durant,  Oklahoma;  Application  and 
Public  Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Rural  Enterprises  of 
Oklahoma,  Inc.,  (an  Oklahoma  not-for- 
profit  corporation),  to  establish  a 
general-purpose  foreign-trade  zone  in 
the  City  of  Durant,  Oklahoma,  at  a  site 
that  is  within  90  miles  of  the  Dallas/Fort 
Worth  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  January  30, 1997.  The  applicant  is 
authorized  to  make  the  proposal  under 
Senate  Joint  Resolution  No.  3  of  the 


First  Session  of  the  45th  Oklahoma 
Legislature. 

The  proposed  zone  is  located  in 
southeastern  Oklahoma,  approximately 
10  miles  north  of  the  Oklahoma-Texas 
border.  The  closest  Customs  port  of 
entry  is  Dallas/Fort  Worth,  Texas.  The 
proposed  site  is  situated  on  30  acres 
v«thin  the  280-acre  Texoma  Industrial 
Park  near  U.S.  Highway  69/75  in 
E>urant.  The  property  is  owned  by  the 
City  of  Durant.  The  closest  existing  zone 
project  in  Oklahoma  is  at  Oklahoma 
City  some  150  miles  to  the  north. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Durant 
area.  Several  firms  have  indicated  an 
interest  in  using  zone  procedures  within 
the  proposed  project  for-2-warehotising/ 
distribution  activity.  Specific 
manufacturing  approvals  are  not  being 
sought  at  this  time.  Requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  March  6. 1997  at  9:00  a.m.. 
at  the  Robert  L.  Williams  Pubhc  Library, 
323  West  Beech,  Durant,  Oklahoma 
74701. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  March  21. 1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  April  7,  1997. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 

Office  of  Rural  Enterprises  of  Oklahoma. 
Inc..  422  Cessna.  Chirant,  Oklahoma 
74701 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  and  Pennsylvania  Avenue.  NW, 
Washington,  DC  20230 

Dated:  February  7, 1997. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 
[FR  Doc  97-3790  Filed  2-13-97;  8:45  am] 
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International  Trade  Administration 

[A-670-848] 

Notice  of  Postponement  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Freshwater  Crawfish  Tail 
Meat  From  the  People's  Republic  of 
China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  14, 1997. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Rebecca  Trainor,  Elisabeth  Urfer  or 
Maureen  Flannery,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-0666.  (202)  482- 
4052.  or  (202)  482-3020,  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Rounds  Agreements  Act 
(URAA). 

Postponement  of  Preliminary 
Determination 

We  have  determined  that  this 
investigation  is  extraordinarily 
complicated  within  the  meaning  of 
section  733(c)(l)(B)(i)  of  the  /\ct,  due  to 
the  large  numt>er  of  potential 
respondents  in  this  investigation,  and  a 
request  that  we  consider  the  PRC 
crawfish  tail  meat  industry  to  be  a 
marlcet-oriented  industry. 

Furthermore,  we  have  determined 
that  the  parties  concerned  are 
cooperating,  as  required  by  section 
733(c)(1)(B)  of  the  Act,  and  that         • 
additional  time  is  necessary  to  make 
this  preliminary  determination  in 
accordance  with  section  733(c)(1)(B)  of 
the  Act. 

For  these  reasons,  the  deadline  for 
issuing  the  preliminary  determination 
in  this  case  is  now  no  later  than  March 
19, 1997. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act. 

Dated:  February  7, 1997. 

Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  III. 

(PR  Doc.  97-3791  Filed  2-13-97;  8:45  am) 
MJJNO  COOC  3610-46-P 


National  Oceanic  and  Atmospheric 
Administration 

Northeast  Region  Federal  Fisheries 
Permits  Family  of  Forms 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  April  15, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Andrew  A.  Rosenberg 
Ph.D.,  Regional  Administrator,  1 
Blackburn  Drive,  Gloucester,  MA  01930. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Framework  Adjustment  9  to  the 
Atlantic  Sea  Scallop  Fishery 
Management  Plan  of  the  Northeast 
Region  would  exempt  general  sea 
scallop  permit  holders  fishing 
exclusively  under  the  State  Waters 
Exemption  Program  from  a  limit  of  400 
lbs.  of  scallops  per  trip.  Persons  wishing 
to  fish  under  this  exemption  would 
have  to  notify  NOAA  at  least  7  days 
prior  to  fishing  under  the  exemption  as 
well  as  when  they  are  returning  to  fish 
in  Federal  waters. 

II.  Method  of  Collection 

Notifications  would  be  by  phone.  In 

the  future  vessel  tracking  systems  may 
automatically  report  from  the  vessel. 

ni.  Data 

OMB  Number:  0648-0202. 

Form  Number:  None. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Individuals, 
businesses  (scallop  fishermen). 

Estimated  Number  of  Respondents: 
567. 

Estimated  Time  Per  Response:  2 
minutes  per  call. 

Estimated  Total  Annual  Burden 
Hours:  37.  . 


Estimated' Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  February  6, 1997. 
Linda  Engelmeier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
Organization. 
(PR  Doc.  97-3709  Filed  2-13-95;  8:45  ami 

BILLING  CODE  3S10-22-P 


P.D.020697B] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  entities  will  hold  public 
meetings. 

DATES:  The  Council  meeting  will  be 
held  March  4-7, 1997.  Various  advisory 
groups  will  be  meeting  on  Monday, 
March  3. 

The  Council  meeting  will  begin  on 
Tuesday,  March  4,  at  8  a.m.  in  a  closed 
session  (not  open  to  the  public)  to 
discuss  litigation.  The  open  session 
begins  at  8:30  a.m.  The  Council  meeting 
reconvenes  at  8  a.m.  Wednesday,  March 
5  through  Friday,  March  7,  and  will 
adjourn  when  Council  business  has 
been  completed. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Red  Lion  Lloyd  Center,  1000  NE 
Multnomah,  Portland,  OR  97232; 
telephone:  (503)  281-6111. 


UMI 


Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
2130  SW  Fifth  Avenue,  Suite  224. 
Portland,  OR;  telephone:  (503)  326- 
6352. 

SUPPLEMENTARY  INFORMATION:  The 
following  items  are  on  the  Council 
agenda: 

A.  Call  to  Order 

B.  Salmon  Management 

1.  Review  of  1996  Fisheries  and 
Summary  of  1997  Stock  Abundance 
Estimates 

2.  Scientific  and  Statistical  Committee 
(SSC)  Methodology  Reviews 

3.  Preliminary  Definition  of  1997 
Management  Options 

4.  Comprehensive  Plan  Amendment 
and  Environmental  Impact  Statement 
Process 

5.  Report  on  the  Status  of  Puget 
Sound  Salmon  Stocks 

6.  Adoption  of  1997  Management 
Options  for  Analysis 

7.  Adopt  Options  for  Public  Review 

8.  Schedule  of  Hearings  and 
Appointment  of  Hearing  Officers 

C.  Habitat  Issues 

1.  Report  of  Steering  Group 

2.  Membership  of  Steering  Group 

D.  Dimgeness  Crab/Shellfish 
Management  -  Determine  Whether  or 
not  to  Develop  a  Fishery  Management 
Plan 

E.  Coastal  Pelagic  Species 
Management  -  Amend  or  Drop  Anchovy 
Plan 

F.  Groundfish  Management 

1.  Fixed  Gear  Sablefish  Management 
for  1998  and  Beyond 

2.  Reconsideration  of  1997  Fixed  Gear 
Sablefish  Management  Regime 

G.  Pacific  Halibut  Management 

1.  Status  of  Implementation  of 
Council  Recommendations  for  1997 
Fisheries. 

2.  Results  of  International  Pacific 
Halibut  Commission  Annual  Meeting 

3.  Status  of  Estimate  of  Area  2A 
Bycatch 

4.  SSC  Review  of  New  Assessment 
Model  and  Bycatch  Compiensation 
Procedure 

5.  Incidental  Catch  in  the  Troll 
Salmon  Fishery 

H.  Administrative  and  Other  Matters 

1.  Report  of  the  Budget  Committee 

2.  Status  of  Legislation 

3.  Implementation  of  Magnuson- 
Stevens  Act 

4.  Changes  to  Statement  of 
Organization.  Practices,  and  Procedures 

5.  Appointments 

6.  Draft  Agenda  for  April  1997 
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Other  meetings: 

The  Trdwl  Buyback  Committee  vnll 
meet  on  Monday.  March  3.  at  1  p.m.  to 
begin  development  of  trawl  buyback 
program. 

The  Salmon  Technical  Team  will 
convene  as  necessary  Monday,  March 
3-7  to  address  salmon  management 
items  on  the  Council  agenda. 

The  Scientific  and  Statistical 
Committee  will  convene  on  Monday, 
March  3,  at  10  a.m.  and  Tuesday.  March 
4.  at  8  a.m.  to  address  scientific  issues 
related  to  Council  agenda  items. 

The  Habitat  Steering  Group  will 
convene  on  Monday.  March  3  at  10  a.m. 
to  address  issues  affecting  the  habitat  of 
Council-managed  species. 

The  Salmon  Advisory  Panel  will 
convene  on  Monday,  March  3,  at  9  a.m. 
and  will  continue  to  meet  throughout 
the  week  as  necessary  to  address  salmon 
management  items  on  the  Council 
agenda. 

The  Budget  Committee  will  convene 
on  Monday,  March  3,  at  3  p.m.  to 
review  the  status  of  1996  and  1997 
Council  budgets. 

The  Enforcement  Consultants  meet  on 
Tuesday,  March  4  at  7  p.m.  to  address 
enforcement  issues  related  to  Council 
agenda  items. 

The  U.S.  Coast  Guard  will  hold  an 
open  forum  to  discuss  on  going 
enforcement  activities  on  Monday, 
March  3,  at  7  p.m. 

Detailed  agendas  for  the  above 
advisory  meetings  will  be  available  after 
February  21, 1997. 

Special  Acconunodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  W.  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  February  10, 1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  97-3807  Filed  2-13-97;  8:45  am) 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Fish  and  Wildlife  Service 
P.O.  020397q 

Marine  Mammals;  Scientific  Research 
Permit  No.  1026  (P772970) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Issuance  of  permit. 

SUIAmary:  Notice  is  hereby  given  that 
Southwest  Fisheries  Science  Center. 
National  Marine  Fisheries  Service.  8604 
La  JoUa  Shores  Drive.  La  JoUa. 
California  92038-0271.  or  its  designated 
agent,  has  been  issued  a  permit  to  take 
marine  mammal  specimens  and  parts 
for  the  purpose  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
(see  SUPPI^MENTARY  INFORMATION  for 
addresses). 

SUPPLEMENTARY  INFORMATION:  On 
December  3, 1996,  notice  was  published 
in  the  Federal  Register  (61  FR  64070) 
that  a  request  for  a  scientific  research 
permit  to  take  marine  mammals  had 
been  submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA,  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
parts  222.25).  and  the  Fur  Seal  Act  of 
1966.  as  amended  (16  U.S.C.  1151  et 
seq.). 

Issuance  of  this  permit  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such  permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 

Addresses:  Documents  may  be 
reviewed  in  the  following  locations: 

Permits  Division.  Office  of  Protected 
Resources.  NMFS.  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 

MD  20910  (301/713-2289); 
Branch  of  Permits,  Office  of 

Management  Authority.  U.S.  Fish  and 

Wildlife  Service.  4401  N.  Fairfax  Drive. 

Arlington.  VA  22203  (703/358-2104); 
Regional  Administrator,  Northwest 

Region.  NMFS.  7600  Sandpoint  Way. 

NE  BIN  C15700,  Bldg.  1.  Seattle,  WA 

98115-0070  (206/526-6150); 
Regional  Administrator,  Alaska 

Region.  NMFS.  P.O.  Box  21668.  Juneau, 

AK  99802-1668  (907/586-7221); 
Regional  Administrator,  Southwest  - 

Region,  NMFS,  501  West  Ocean  Blvd., 

Suite  4200,  Long  Beach.  CA  90802-4213 

(310/980-4001); 
Regional  Administrator.  Northeast 

Region.  NMFS.  One  Blackburn  Drive, 

Gloucester,  MA  01930-2298  (508/281- 

9250);  and 
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Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive.  St.  Petersburg.  FL  33702-2432 
(813/570-5301). 

Dated:  February  4. 1997. 
Ann  D.  Terixiah. 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

Dated:  February  7, 1997. 
Margaret  Tieger, 

Chief,  Branch  of  Permits,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service. 

(FR  Doc.  97-3706  Filed  2-13-97;  8:45  am] 
MJJNQ  COM  361*-21-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

PJ).  020797O] 

Marine  Klammais;  Permit  No.  873 
(P773«63) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Scientific  research  permit 

amendment. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  amendment  of  scientific 
research  permit  no.  873  submitted  by 
the  Southwest  Fisheries  Science  Center, 
NMFS,  P.O.  Box  271,  U  Jolla,  CA 
92038-0271,  has  been  granted. 
ADDRESSES:  The  amendment  and  related 
docimients  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Ehvision,  Office  of  Protected 
Resources,  NMFS, 

1315  East-West  Highway,  Suite  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA 
90802,  (310/980-4016). 
SUPPLEMENTARY  INFORMATKM:  On 
December  9, 1996.  notice  was  published 
in  the  Fedend  Register  (61  FR  64857) 
that  an  amendment  of  permit  no.  873, 
issued  July  28,  1993  (58  FR  34038),  had 
been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.],  the  provisions  of  §  216.39  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act  of 


1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  provisions  of  §  222.25 
of  the  Regulations  Governing  the 
Taking.  Importing,  and  Exporting  of 
Endangered  Fish  and  Wildlife  (50  CFR 
part  222.23). 

Permit  no.  873  authorized  the  permit 
holder  to  biopsy  several  species  of 
cetaceans  oU  the  Pacific,  Southern,  and 
Indian  Oceans,  as  well  as  U.S.  territorial 
waters  of  the  Pacific  and  Southern 
Oceans  and  the  Gulf  of  Mexico;  and  to 
import  biopsy  tissues  collected  outside 
of  U.S.  waters.  The  permit  has  been 
amended  to  authorize  the  attachment  of 
radio  tags  to  up  to  20  sperm  whales 
[Physeter  macrocephalus)  per  year  in 
the  eastern  north  Pacific  Ocean. 

Issuance  of  this  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  amendment:  (1)  Was 
applied  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the 
endangered  species  which  are  the 
subject  of  this  permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  February  10,  W97. 
Ann  D.  Terbush, 

Chief,  Pennits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-3707  Filed  2-13-97;  8:45  am) 
BILUNQ  CODE  3810-22-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Estatilishment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-IMade  Fit>er, 
Silk  Blend  and  Ottier  Vegetable  Fiber 
Textiles  and  Textile  Products  and  Silk 
Apparel  Produced  or  Manufactured  in 
ttie  People's  ReputMIc  of  China 

February  10, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits 

EFFECTIVE  DATE:  February  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 


SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultiual  Act  of  1956,  as  amended  (7 
U.S.Q  1854). 

In  a  Memorandimi  of  Understanding 
dated  February  1, 1997,  the 
Governments  of  the  United  States  and 
the  People's  Republic  of  China  agreed  to 
effectuate  a  Bilateral  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  and 
a  Silk  Apparel  Agreement.  The  textile 
agreement  is  for  a  foiur-year  period, 
through  December  31,  2000;  the  silk 
apparel  agreement  is  for  a  one-year 
period,  through  December  31, 1997. 

In  the  letter  published  below  from  the 
Chairman  of  QTA,  the  Commissioner  of 
Customs  is  directed  to  establish  limits 
for  the  period  beginning  on  January  1, 
1997  and  extending  through  December 
31, 1997. 

Should  China  become  a  member  of 
the  World  Trade  Organization  (WTO) 
and  should  the  United  States  apply  the 
Agreement  establishing  the  WTO  to 
China,  the  limits  set  forth  above  may  be 
subject  to  adjustment  pursuant  to  the 
provisions  of  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  the 
Uruguay  Roimd  Agreements  Act  and 
any  administrative  arrangements 
notified  to  the  Textiles  Monitoring 
Body. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  59  FR  15381, 
published  on  April  1, 1994;  and  61  FR 
66263,  published  on  December  17, 
1996).  Also  see  62  FR  1875.  published 
on  January  14. 1997. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral,  but  are 
designed  to  assist  only  in  the 
implementation  of  its  provisions. 
Troy  H.  Cribb. 

Chairman,  Connmittee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  10. 1997. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive  cancels 
and  supersedes  the  directive  issued  to  you  on 
January  10. 1997,  by  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products  and  silk  apparel,  produced 


UMI 


lementation 
in  of  Textile 


or  manufactured  in  China  and  exported 
during  the  thirteen-month  period  beginning 
on  January  1, 1996  and  extending  through 
January  31, 1997  and  the  eleven-month 
period  beginning  on  February  1, 1997 
through  December  31, 1997.  All  charges  shall 
be  retained. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854);  pursuant  to  the  Bilateral 
Cotton,  Wool,  Man-Made  Fiber,  Silk  Blend, 
Other  Vegetable  Fiber  Textile  and  Silk 
Apparel  Agreement  of  February  1, 1997 
between  the  Governments  of  the  United 
States  and  the  People's  Republic  of  China; 
and  in  accordance  with  the  provisions  of 
Executive  Order  11651  of  March  3, 1972,  as 
amended,  you  are  directed  to  prohibit, 
elective  on  February  14, 1997,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textiles  and  textile 
products  and  silk  apparel  in  the  following 
categories,  produced  or  manufactured  in 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1, 1997  and 
extends  through  December  31, 1997,  in 
excess  of  the  following  restraint  limits: 
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Category 


Groupl 

200,  218.  219.  226, 

237.239.300^301. 

313-315.317/326. 

.331.333-336. 

338/339.340-342. 

345,  347/348. 

350-352.  359-C  2. 

35^V3  360-363. 

369-D*.369-H5. 

369-L8,  410.  433- 

436.  438.  440. 

442-444.  445/446. 

447.  448.  607. 

611.613-615. 

617,631,633- 

636,638/639. 

640-643,  644/844. 

645/646.  647-652, 

659-C'.  659-H«. 

659-S».666. 

669-P'o.  670- 

L'',  831.  833. 

835.  836,  840,  842 

and  845-847,  as  a 

group. 
Subievete  in  Group  I 

200 

218 _. 


Twelve-momh  limit ' 


1,445.934,222  square 
meters  equivalent 


219 


226 


237 

239 

300/301 
313 


314 
315 


695,664  kilograms. 

11,041,519  square 
meters. 

2.31 1 ,565  sanjote  me- 
ters. 

10,496,186  square 
meters. 

1.905.073  dozen. 

2.958,920  kitograms. 

2,220,580  kik)grams. 

40.700.089  square 
meters. 

47.270.847  square 
meters. 

129,835.119  square 
meters. 


Category 


317/326 


331  

333 

334 

335 

336 

338/339 


340 


341 


342 

345 

347/348 

350 

351  

352 _. 

359-C  ... 
359-V  ... 
360 


361  ..... 

362 

363 

369-0 
369-H 
369-L. 
410 


433 
434 
435 

436 
438 
440  . 


442 

443 

444 

445/446 

447 

448 

607 

611  , 


Twetve-month  limit' 


20.335,699  square 
meters  of  wtiich  not 
more  than  3,890,619 
square  meters  shall 
be  in  Category  326. 

5,082,896  dozen  pairs. 

93,440  dozen. 

316,242  dozen. 

384,445  dozen. 

165,540  dozea 

2.310,781  dozen  of 
wtiich  not  more  than 
1.754,135  dozen 
shall  be  in  Cat- 
egories 338-S/33^ 

S12. 

781 ,557  dozen  of 
which  not  more  than 
390.779  dozen  shall 
be  in  Category  340^ 

Z'3. 

677,214  dozen  of 
which  not  more  than 
406,329  dozen  shall 
be  in  Category  341- 

263,960  dozen. 

128,517  dozen. 

2,337,175  dozen. 

158,988  dozen. 

531 ,492  dozen. 

1,629.153  dozen. 

576,462  kitograms. 

856,398  kik)grams. 

7,391 ,540  numbers  of 
whKh  not  more  than 
5,041,744  dozen 
shall  be  in  Category 
360-P'5 

4,113,290  numbers. 

6,966,743  nunisers. 

20,984,468  numbers. 

4.570.519  kitograms. 

4,771 ,427  kitograms. 

3,162,962  kik)grams. 

979,362  square  me- 
ters of  wtiich  not 
more  than  785,065 
square  meters  shall 
be  in  Category  410- 
A 1*  and  not  more 
ttian  785,065  square 
meters  shall  be  in 
Category  410-8''. 

20,643  dozen. 

13,200  dozen. 

24.244  dozen. 

14,936  dozen. 

26,137  dozen. 
37,341  dozen  of  whfch 
not  more  than 
21 .337  dozen  shall 
be  in  Category  440- 

M'8. 

39,528  dozen. 
127.702  numbers. 
202,839  numbers. 
287.470  dozen. 
69.916  dozen. 
22.056  dozen. 
3.114.484  kitograms. 
5.163,832  square  me- 
ters. 


Category 


613 


614 


615 


617 


631  „ 

633  . 

634 

635 

636 

638/639 

640 

641  

642 

643 

644/844  , 
645/646  . 

647 , 

648 

649 

650 

651  


652 

659-C 
669-fl 
659-S 
666 


669-P  

670-L  

831  

833 

835 

836 

840 

842 

845 

846 

847 

Group  II 

330,  332,  349,  353. 
354.  359-02', 
431,432,439, 
459,  630,  632, 
653.  654  and  659- 
022,  as  a  group. 

Group  III 

201,220,222,223. 
224-V».  224- 
02*.  225,  227. 
229.  369-028. 
400,414,464, 
465.  469.  600. 
603.  604-0  2«, 
606,618-622. 
624-629,  665. 
669-02' and 
670-O2",  as  a 
groi4). 
Subievel  in  Group  III 
224-V  


Twelve-monlhlimit' 


7.306.817  square  me- 
ters. 

11.482,140  square 
meters. 

23.903,729  square 
meters. 

16,701,294  square 
meters. 

1,250,447  dozen  pairs. 

55,657  dozen. 

605,513  dozea 

638.71 1  dozen. 

541,630  dozea 

2.388,826  dozen. 

1 ,372.606  dozea 

1.300.450  dozen. 

323,121  dozen. 

502,309  numbers. 

3.614,311  numbers. 

821.788  dozea 

1.539.862  dozea 

1.100.221  dozen. 

902.711  dozFa 

111.844  dozea 

751.157  dozen  of 
which  not  more  than 
132.246  dozen  shall 
be  in  Category  651- 

2.640.248  dozen. 

397.670  kitograms. 

2.743,832  kilograms. 

594,797  kilograms. 

3,444,092  kitograms  of 
whtoh  not  more  ttian 
1 ,225.000  kitograms 
shall  be  in  Category 
666-C20. 

1,941,435  kitograms. 

15,451,740  kitograms. 

524.022  dozen  pair. 

27.258  dozen. 

120.549  dozen. 

270,628  dozea 

468,940  dozen. 

260,899  dozen. 

2,449,680  dozen. 

175,578  dozen. 

1,234.840  dozen. 

122,343,380  square 
meters  equivalenL 


253,782.597  square 
meters  equivalent 


225 


3.477.877  square  me- 
ters. 

6,000.000  square  me- 
ters. 
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Category 

Twelve-monihlimil' 

Group  IV 

832.  834.  838.  839. 

11,251.192  square 

843.850-852.858 

meters  equivalenL 

arKl859.  asa 

grotp. 

Levels  not  ina 

Group 

36»-S» _... 

611.378  kik)grams. 

863-S» 

8.575.651  numbers. 

870 

32.935.028  kitograms. 

SM(  Apparel  Group 

733.  734.  735.  736. 

349,565.675  square 

738.  739.  740. 

meters  equivalenL 

741.742.743. 

744.  745.  746. 

747.  748.  750. 

751,752.  758  and 

759,  as  a  group. 

Specific  limit  within 

Group 

740(Men's  and  boys' 

3.336.656  dozen. 

shirts,  not  knit). 

741  (Women's  and 

8.326.303  dozen. 

girls' shirts/ 

blouses,  not  knit). 

^The  limits  have  not  been  ad- 
justed to  account  for  any  imports 
exported  after  December  31, 1996. 

2  Category    359-C:     only    HTS 


6103.42.2025. 
6104.62.1020, 
6114.20.0048, 
6203.42.2010, 
6204.62.2010. 
6211.32.0025    and 


numbers 

6103.49.8034, 

6104.69.8010, 

6114.20.0052, 

6203.42.2090, 

6211.32.0010, 

6211.42.0010. 

3  Category  359-V:  only  HTS  nunv 
bers   6103.19.2030,   6103.19.9030. 


6104.12.0040, 
6110.20.1022, 
6110.20.2030. 
6110.90.9044. 
6201.92.2010, 
6203.19.1030. 
6204.12.0040. 


6104.19.8040, 
6110.20.1024, 
6110.20.2035. 
6110.90.9046. 
6202.92.2020. 
6203.19.9030, 
6204.19.8040, 


621 1 .32.0070  and  621 1 .42.0070. 

*  Category  369-D:  only  HTS 
numbers  6302.60.0010, 

6302.91.0005  and  6302.91.0045. 

5  Category  369-H:  only  HTS 
numbers  4202.22.4020, 
4202.22.4500  and  4202.22.8030. 

6  Category  369-L:  only  HTS  num- 
bers 4202.12.4000.  4202.12.8020. 
4202.12.8060.  4202.92.1500, 
4202.92.3015  and  4202.92.6090. 


7  Category 
numt}ers 
6103.43.2020, 
6103.49.2000. 
6104.63.1020, 
6104.69.1000. 
6114.30.3044, 
6203.43.2010. 
6203.49.1010. 
6204.63.1510. 
6210.10.9010, 
6211.33.0017 


659-C:     only     HTS 

6103.23.0055. 

6103.43.2025. 

6103.49.8038. 

6104.63.1030. 

6104.69.8014. 

6114.30.3054, 

6203.43.2090. 

6203.49.1090. 

6204.69.1010. 

6211.33.0010. 
and  6211.43.0010. 


8  Category  659-H:  only  HTS 
numbers  6502.00.9030, 

6504.00.9015.  6504.00.9060. 

6505.90.5090.  6505.90.6090, 

6505.90.7090  and  6505.90.8090. 

» Category  659-S:  only  HTS  num- 
bers 6112.31.0010.  6112.31.0020, 
6112.41.0010.  6112.41.0020, 

6112.41.0030.  6112.41.0040, 

6211.11.1010,  6211.11.1020. 

6211.12.1010  and  6211.12.1020. 

10  Category  669-P:  only  HTS 
numbers  6305.32.0010. 

6305.32.0020,  6305.33.0010, 

6305.33.0020  and  6305.39.0000. 

"Category  670-L:  only  HTS 
numbers  4202.12.8030, 

4202.12.8070,  4202.92.3020, 

4202.92.3030  and  4202.92.9025. 

12  Category  338-S:  ail  HTS  num- 
bers except  6109.10.0012, 
6109.10.0014,  6109.10.0018  and 
6109.10.0023;  Category  339-S:  all 
HTS  numbers  except  6109.10.0040, 
6109.10.0045,  6109.10.0060  and 
6109.10.0065. 

340-Z:    only    HTS 

6205.20.2015, 

6205.20.2050    and 


13  Category 
numbers 
6205.20.2020, 
6205.20.2060. 

1^  Category 
numbers 
6206.30.3010, 
6211.42.0054. 

15  Category 
numbers 
6302.21.5010. 
6302.21.9010. 
6302.31.5010. 
6302.31.9010. 


341 -Y:    only    HTS 

6204.22.3060. 

6206.30.3030    and 

360-P:  only  HTS 
6302.21.3010. 
6302.21.7010, 
6302.31.3010, 

6302.31.7010    and 


16  Category 
numbers 
5111.11.7030, 
5111.19.2000. 
5111.19.6040, 
5111.19.6080. 
5111.30.9000, 
5111.90.9000. 
5212.12.1010, 
5212.14.1010. 
5212.21.1010. 
5212.23.1010, 
5212.25.1010, 
5407.91.0510. 
5407.93.0510. 
5408.31.0510, 
5408.33.0510. 
5515.13.0510. 
5515.92.0510, 
5516.32.0510, 
5516.34.0510 


410-A:  only  HTS 
5111.11.3000. 
5111.11.7060. 
5111.19.6020, 
5111.19.6060, 
5111.20.9000, 
5111.90.3000, 
5212.11.1010, 
5212.13.1010, 
5212.15.1010. 
5212.22.1010. 
5212.24.1010. 
5311.00.2000. 
5407.92.0510. 
5407.94.0510. 
5408.32.0510. 
5408.34.0510. 
5515.22.0510. 
5516.31.0510. 
5516.33.0510. 
and  6301 .20.0020. 


410-B:    only    HTS 

5007.10.6030. 

5112.11.2030. 

5112.19.9010. 

5112.19.9030. 

5112.19.9050. 

5112.20.3000. 

5112.90.3000. 

5112.90.9090. 

5212.12.1020. 

5212.14.1020. 

5212.21.1020. 

5212.23.1020. 

5212.25.1020. 

5309.29.2000. 

5407.92.0520. 

5407.94.0520. 

5408.32.0520. 

5408.34.0520. 

5515.22.0520. 

5516.31.0520, 
5516.33.0520    and 


1^  Category 
numbers 
5007.90.6030. 
5112.11.2060. 
5112.19.9020. 
5112.19.9040. 
5112.19.9060. 
5112.30.3000. 
5112.90.9010. 
5212.11.1020. 
5212.13.1020, 
5212.15.1020. 
5212.22.1020. 
5212.24.1020. 
5309.21.2000. 
5407.91.0520. 
5407.93.0520. 
5408.31.0520, 
5408.33.0520, 
5515.13.0520. 
5515.92.0520. 
5516.32.0520. 
5516.34.0520. 

18  Category  44Q-M:  HTS  nunv 
bers  6203.21.0030.  6203.23.0030. 
6205.10.1000.  6205.10.2010. 
6205.10.2020,  6205.30.1510, 
6205.30.1520.  6205.90.3020. 
6205.90.4020  and  621 1 .31 .0030. 

19  Category  651 -B:  only  HTS 
numbers  6107.22.0015  and 
6108.32.0015. 

20  Category  666-C:  only  HTS 
number  6303.922000. 
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2'  Category  359-0:  all  HTS  num- 
bers except  6103.42.2025, 
6103.49.8034.  6104.62.1020, 
61 04.69.801 0,  61 1 4.20.0048, 
61 14.20.0052,  6203.42.201 0, 
6203.42.2090.  6204.62.2010, 
6211.32.0010.  6211.32.0025. 
621 1 .42.001 0  (Category  359-C); 
6103.19.2030,  6103.19.9030, 
6104.12.0040,  6104.19.8040, 
6110.20.1022.  6110.20.1024, 
61 1 0.20.2030,  61 1 0.20.2035, 
6110.90.9044.  6110.90.9046. 
6201.92.2010,  6202.92.2020, 
6203.19.1030,  6203.19.9030, 
6204.12.0040,  6204.19.8040, 
6211.32.0070  and  6211.42.0070 
(Category  359-V). 

22  Category  659-0:  all  HTS  num- 
bers except  6103.23.0055, 
6103.43.2020,  6103.43.2025, 
6103.49.2000.  6103.49.8038, 
6104.63.1020,  6104.63.1030, 
6104.69.1000,  6104.69.8014. 
6114.30.3044,  6114.30.3054, 
6203.43.2010.  6203.43.2090, 
6203.49.1010,  6203.49.1090, 
6204.63.1510,  6204.69.1010. 
6210.10.9010.  6211.33.0010, 
6211.33.0017.  6211.43.0010  (Cat- 
egory 659-C);  6502.00.9030, 
6504.00.9015.  6504.00.9060, 
6505.90.5090,  6505.90.6090. 
6505.90.7090.  6505.90.8090  (Cat- 
egory 659-H);  6112.31.0010. 
6112.31.0020.  6112.41.0010, 
6112.41.0020,  6112.41.0030, 
6112.41.0040.  6211.11.1010. 
6211.11.1020.  6211.12.1010  and 
6211.12.1020  (Category  659-S). 

23  Category  224-V:  only  HTS 
numbers  5801.21.0000, 
5801.23.0000,  5801.24.0000. 
5801 .25.001 0,  5801 .25.0020. 
5801 .26.001 0,  5801 .26.0020. 
5801.31.0000,  5801.33.0000, 
5801.34.0000.  5801.35.0010. 
5801.35.0020.  5801.36.0010  and 
5801.36.0020. 

2*  Category  224-0:  all  HTS  num- 
bers except  5801.21.0000. 
5801.23.0000,  5801^4.0000. 

5801 .25.001 0,  5801 .25.0020. 

5801 .26.001 0,  5801 .26.0020, 

5801.31.0000,  5801.33.0000, 

5801.34.0000,  5801.35.0010, 

5801.35.0020,    5801.36.0010    and 
5801.36.0020  (Category  224-V). 


25  Category  369-0:  all  HTS  nunrh 
bers  except  6302.60.0010, 
6302.91.0005  and  6302.91.0045 
(Category  369-D);  4202.22.4020, 
4202.22.4500,  4202.22.8030  (Cat- 
egory 369-H);  4202.12.4000, 
4202.12.8020,  4202.12.8060, 

4202.92.1500,  4202.92.3015, 

4202.92.6090     (Category    369-L); 
and  6307.10.2005  (Category  369- 

26  Category  604-O:  all  HTS 
numbers  except  5509.32.0000 
(Category  604-A). 

27  Category  669-0:  all  HTS  num- 
bers except  6305.32.0010, 
6305.32.0020,  6305.33.0010. 
6305.33.0020  and  6305.39.0000 
(Category  669-P). 

28  Category  670-O:  only  HTS 
numbers  4202.22.4030, 
4202.22.8050  and  4202.32.9550. 

29  Category  369-S:  only  HTS 
number  6307.10.2005. 

30  Category  863-S:  only  HTS 
number  6307.10.2015. 

Imports  charged  to  these  category  limits  for 
the  period  January  1, 1996  through  December 
31, 1996  shall  be  charged  against  those  levels 
of  restraint  to  the  extent  of  any  unfilled 
balances.  In  the  event  the  limits  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  conversion  factor  for  merged 
Categories  638/639  is  12.96  (square  meters 
equivalent/category  unit). 

Should  China  become  a  member  of  the 
World  Trade  Organization  and  should  the 
United  States  apply  the  Agreement 
establishing  the  WTO  to  China,  the  limits  set 
forth  above  may  be  subject  to  adjustment 
pursuant  to  the  provisions  of  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing, 
the  Uruguay  Roimd  Agreements  Act  and  any 
administrative  arrangements  notified  to  the 
Textiles  Monitoring  Body- 
In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  constmiption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  afEairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  97-3708  Filed  2-10-97;  4:56  pmj 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Civilian  Health  arxi  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS) 
Demonstration  Project  in  Support  of 
Operation  Joint  Endeavor 

agency:  Office  of  the  Secretary,  DoD. 
ACTJON:  Notice  of  a  CHAMPUS 
demonstration  project  to  be  continued 
in  support  of  Operation  Joint  Endeavor. 

SUMMARY:  On  February  9. 1996,  61  FR 
4963,  DoD  published  a  Notice  of  a 
CHAMPUS  demonstration  project  to  be 
implemented  in  support  of  members  of 
the  Select  Reserve  called  to  active  duty 
under  Executive  Order  12982  in  support 
of  Operation  Joint  Endeavor.  This  notice 
extends  the  demonstration  for  the 
duration  of  operations  under  Executive 
Order  12982. 

We  believe  that  the  elimination  of 
normally  imposed  CHAMPUS 
deductibles  for  this  special  group  of 
beneficiaries  has  eased  the  potential 
financial  hardship  caused  by 
unexpected  increases  in  out-of-pocket 
health  care  costs,  avoided  disruption  of 
continuity  and  access  to  care,  and 
minimized  beneficiary  dissatisfaction  in 
transition  bom  reserve  to  active  stattis. 
In  Ught  of  continued  operations,  it  is  our 
intent  to  continue  the  demonstration 
and  accomplish  a  program  evaluation 
following  termination  of  the  Executive 
Order  12982. 

EFFECTIVE  DATE:  December  8, 1996. 
POMT  OF  CONTACT:  Major  Kathleen 
Laridn,  Senior  Health  Policy  Analyst, 
OADS(HA)(HSF  PoUcy),  (703)  697- 
8975. 

Dated:  February  11. 1997. 
L.M.B]muin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-3740  Filed  2-13-97;  8:45  am] 


Chfiiian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Specialized  Treatment  Services  (STS) 
Program 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 

SUMMARYrThis  notice  is  to  advise 
interested  parties  that  Wilford  Hall 
Medical  Center  (WM^C)  has  been 
designated  the  national  Specialized 
Treatment  Service  facility  for  allogeneic 
bone  marrow  transplantation.  All  DoD 
beneficiaries  who  reside  in  the  48 
contiguous  United  States  and  require 
allc^eneic  bone  marrow  transplantation. 
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Diagnosis  Related  Group  481,  ICD  9 
Code  41.03.  must  be  evaluated  by 
WHMC  before  receiving  an  allogeneic 
bone  marrow  transplant  under  direct 
military  care  of  CHAMPUS  cost  sharing, 
except  for  those  beneficiaries 
participating  in  DoD's  demonstration 
project  involving  Phase  n  or  Phase  III 
clinical  trials  sponsored  by  the  National 
Cancer  Institute,  as  described  in  Federal 
Register  Notice  61  FR  1899,  January  24. 
1996.  Evaluation  in  person  is  preferred. 
Travel  and  lodging  costs  for  the  patient 
and,  if  medically  indicated,  one 
nonmedical  attendant,  will  be 
reimbursed  for  the  evaluation.  It  is 
possible  to  conduct  the  evaluation 
telephonically  if  the  patient  is  unable  to 
travel  to  WHMC.  If  the  allogeneic  bone 
marrow  transplant  cannot  be  performed 
at  WHMC,  WHMC  will  provide  a 
medical  necessity  review  in  order  to 
support  its  issuance  of  a  Nonavailability 
Statement. 

EFFECTIVE  DATE:  March  15,  1997. 
FOn  FURTHER  INFORMATION  CONTACT: 
Major  Lewis,  Bone  Marrow 
Transplantation  Service,  WHMC,  at 
(210)  670-7391,  or  Captain  Orcutt.  OSD 
(Health  Affairs),  at  (703)  695-6800. 
SUPPLEMENTARY  INFORMATION:  In  FR  DOC 
93-27050,  appearing  in  the  Federal 
Register  on  November  5,  1993  (Vol.  58, 
58955-58964),  the  final  rule  on  the  STS 
Program  was  published.  Included  in  the 
final  rule  was  a  provision  that  notices  of 
all  military  and  civilian  STS  facilities  be 
published  in  the  Federal  Register 
annually.  This  notice  is  issued  under 
the  authority  of  10  U.S.C.  1105  and  32 
CFR  199.4(a)(10). 

Dated:  February  11. 1997. 
L^.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-3787  Filed  2-13-97;  8:45  am) 
■UMQCOOt  8000,<«  m 


Strategic  Environmental  Research  and 
Developtnent  Program,  Scientific 
Advisory  Board;  Meeting 

ACTION:  Notice. 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  announcement  is 
made  of  the  following  Committee 
meeting: 

DATES:  April  22-23, 1997  from  0800  to 
approximately  1735  and  April  24. 1997 
from  0800  to  approximately  1240. 
Pt>CC:  Crown  Plaza  Hotel,  15  West 
Sixth  Street,  Cincinnati,  OH. 
MATTERS  TO  BE  CONSIDERED:  Research 
and  Development  proposals  and 
continuing  projects  requesting  Strategic 


Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimberly  Kay,  8000  Westpark  Drive, 
Suite  400,  McLean,  VA  22102,  or 
telephone  703  506-1400  extension  552. 

Dated:  February  10, 1997. 
L.M.  Bynuin. 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  97-3678  Filed  2-13-97;  8:45  ami 
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Department  of  the  Army 

Supplemental  Environmental 
Assessment  and  Finding  of  No 
Significant  impact  for  the  Realignment 
of  Depot  Maintenance  Wortdoad 
(Except  Bradley  Fighting  Vehicle 
Series  and  Multiple  launch  Rocket 
Systems)  From  Red  River  Army  Depot, 
Texarkana,  Texas;  the  Associated 
ComtMt  Vehicle  Support  Mission  From 
Defense  Distribution  Depot  Red  River, 
Texarkana,  TX;  and  the  Relocation  of 
the  AGT 1500  Engine  Recuperator 
Manufacturing  Process  From  Stratford 
Army  Engine  Plant.  Stratford,  CT,  to 
Anniston  Army  Depot,  Anniston,  AL 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  the  Defense  Base  Closure  and 
Realignment  Commission  recommended 
the  realignment  of  Red  River  Army 
Depot  (RRAD)  and  the  closure  of  til^ 
Stratford  Army  Engine  Plant  (SAEP). 

The  RRAD  realignment 
recommendation  included  the 
movement  of  all  maintenance  missions, 
except  for  that  related  to  the  Bradley 
Fighting  Vehicle  Series  (BFVS),  to  other 
depot  maintenance  activities,  including 
the  private  sector.  The  Secretary  of  the 
Army  made  the  decision  that  all 
maintenance  missions,  except  BFVS  and 
Multiple  Launch  Rocket  Systems 
(MLRS).  would  be  relocated  to  Aimiston 
Army  Depot  (ANAD).  Anniston,  AL. 
The  Army  also  proposed  the  relocation 
of  the  associated  non-BFVS/MLRS 
maintenance  mission  support  from 
Defense  Distribution  Depot  Red  River. 
Texas  (DDRT),  to  Defense  Distribution 
Depot  Anniston,  Alabama  (DDAA). 


The  relocation  of  the  AGT  1500 
engine  recuperator  manufacturing 
process  from  SAEP  to  ANAD  was  not 
directed  by  the  Commission,  but  a 
decision  by  the  Department  of  the  Army 
to  retain  the  capabiUty  to  rebuild  and 
repair  tank  engines  to  meet  projected 
operation  and  mobilization 
requirements. 

This  Environmental  Assessment  (EA) 
supplements  one  completed  for 
Anniston  in  Jime  1996  pursuant  to  a 
Commission  directed  maintenance 
mission  transfer  from  Letterkenny  Army 
Depot,  Letterkenny,  Pennsylvania  to 
ANAD.  The  three  relocations  addressed 
in  this  Supplemental  EA  resulted  from 
discretionary  decisions,  based  on 
Commission  reconmmendations,  made 
after  the  completion  of  the  June  1996 
EA. 

The  relocations  from  RRAD  and 
DDRT  does  not  involve  the  transfer  of 
any  military  or  civilian  personnel.  The 
relocation  of  the  AGT  1500  engine 
recuperator  manufacturing  process  from 
Stratford,  CT,  involves  transfer  of  7 
civilian  contractor  jobs  with  an 
anticipated  growth  of  33  more  civilian 
contractor  positions  from  the  Anniston 
area.  Adequate  facilities  and  outdoor 
space  for  parking  of  combat  vehicles 
exist  at  ANAD  to  accommodate  the 
relocations  from  RRAD  and  DDRT. 
However,  the  AGT  1500  engine 
recuperator  workload  requires 
renovation  of  30.000  square  feet  of 
Building  134.  an  underutilized 
warehouse  facility. 

Potential  effects  on  the  physical, 
natural,  and  cultural  environment  from 
the  proposed  relocations  and  renovation 
of  Building  134  would  be  temporary  and 
not  significant  and  would  be  mitigated 
through  the  use  of  best  management 
practices. 

Based  on  the  analysis  of  the 
environmental  effects  of  the  proposed 
relocations  found  in  the  EA,  it  has  been 
determined  that  the  implementation  of 
these  relocations  to  ANAD  and  DDAA 
would  have  no  significant  impacts  on 
the  quality  of  the  natural  or  human 
envirormient.  Because  no  significant 
environmental  impacts  would  result 
from  implementation  of  the  proposed 
action,  an  Environmental  Impact 
Statement  is  not  required. 
Implementation  of  the  proposed  action 
will  result  in  a  Findingof  No  Significant 
Impact  (FNSI). 

DATES:  Inquiries  will  be  accepted  on  or 
before  March  17. 1997. 
ADDRESSES:  Copies  of  the  Supplemental 
EA  and  FNSI  can  be  obtained  by 
contacting  Dr.  Neil  Robison  at  the  U.S. 
Army  Corps  of  Engineers.  Mobile 
District.  ATTN:  CESAM-^D-E.  P.O.  Box 
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2288,  Mobile,  Alabama  36628-0001  or 
by  telephone  at  (334)  690-3018. 

Dated:  February  11. 1997. 
Rajrmond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I,  LS-E). 
[FR  Doc.  97-3773  Filed  2-13-97;  8:45  am) 
BIUJNG  CODE  3710-Oa-M 


Department  of  the  Navy- 

Notlce  of  Record  of  Decision  for  the 
Disposal  of  U.S.  r4avy  Shipboard  Solid 
Waste  from  Surface  Ships 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  the  Coimcil  on 
Environmental  Quality  regulations 
implementing  NEPA  procedures  (40 
CFR  parts  1500-1508),  and  Executive 
Order  12114  "Environmental  Effects 
Abroad  of  Major  Federal  Actions,"  the 
Department  of  the  Navy  announces  its 
decision  to  implement  its  preferred 
alternative  for  the  management  of  non- 
hazardous  biodegradable  solid  wastes, 
(paper,  cardboard  and  food),  and  non- 
hazardous  non-biodegradable  solid 
wastes  (metal  and  glass)  from  U.S.  Navy 
surface  ships.  This  decision  makes  a 
significant  change  to  present  waste 
disposal  practices  in  the  fleet.  The  Navy 
wrill  equip  surface  ships  the  size  of  a 
frigate  and  larger  (approximately  200 
ships)  with  equipment  to  pulp  paper, 
cardboard  and  food  waste,  and  shred 
and  bag  all  metal  and  glass  prior  to 
discharge  overboard.  The  equipment, 
once  installed,  will  be  used  to  prepare 
material  for  discharge  throughout  the 
oceans  and  seas  of  the  globe,  including 
those  special  areas  in  effect  pursuant  to 
Regulation  5  of  Annex  V  of  ihe 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL).  Pulped  material  will  be 
discharged  only  outside  of  3  nautical 
miles  firom  land  and  shredded  material 
will  only  be  discharged  outside  of  12 
nautical  miles  from  land.  This  record  of 
decision  and  the  EIS  on  which  it  is 
based,  do  not  apply  to  submarines.  A 
separate  solid  waste  management  plan 
will  be  prepared  for  submarines  at  a 
futiire  date. 

Background 

The  National  Defense  Authorization 
Act  for  fiscal  year  1994  required  the 
Secretary  of  the  Navy  to  submit  to 
Congress,  no  later  than  November  30, 
1996,  a  plan  for  Navy  compliance  with 
Regulation  5  of  Annex  V  of  the 
International  Convention  for  the 
Prevention  of  Pollution  from  Ships 
(MARPOL),  which  pertains  to  disposal 


of  shipboard  solid  waste  in  "special 
areas."  The  MARPOL  Convention, 
formulated  in  1973  and  amended  in 
1978,  contains  five  annexes.  Solid  waste 
is  addressed  in  Annex  V,  "Regulations 
for  the  Prevention  of  Pollution  by 
Garbage  from  Ships."  MARPOL 
prohibits  some  discharges  altogether, 
restricts  some  discharges  to  set 
distances  from  land,  and  establishes 
"special  areas"  within  which  additional 
discharge  limitations  apply,  based  on 
the  oceanographic  characteristics  and 
ecological  significance  of  those  areas. 

Ei^t  "special  areas"  have  been 
designated  by  Annex  V:  the  Baltic  Sea, 
portions  of  the  North  Sea,  the  Antarctic 
Ocean,  the  Red  Sea,  the  Black  Sea,  the 
Gulf  area  (including  the  Persian  Gulf 
and  the  Gulf  of  Aden),  the  wider 
Caribbean  (including  the  Gulf  of 
Mexico),  and  the  Mediterranean  Sea.  To 
date,  only  the  first  three  are  in  efiiect. 
Areas  come  into  effect  following  a 
positive  assessment  of  the  waste 
management  capabilities  of  each  area' 
littoral  countries. 

The  MARPOL  Convention  limitations 
on  ocean  discharges  do  not  expressly 
apply  to  warships  or  naval  auxiliaries, 
llie  Convention  requires,  however,  that 
party  states  ensiue  their  warships  and 
auxiliaries  operate  consistent  with  the 
Convention  so  far  as  is  "reasonable  and 
practicable." 

The  United  States  became  a  party  to 
MARPOL  Annex  V  in  1997  with  the 
enactment  of  the  Marine  Plastic 
Pollution  Research  and  Control  Act 
(MPPRCA),  which  amended  the  Act  to 
Prevent  Pollution  from  Ships  (APPS).  In 
MPPRCA,  Congress  did  not  adopt  the 
Convention's  "reasonable  and 
practicable"  requirement  for  U.S.  public 
vessels,  but  instead  affirmatively 
required  full  compliance  by  U.S.  public 
vessels,  including  Navy  vessels,  with  all 
Annex  V  requirements  by  1994.  In  1993, 
the  National  Defense  Authorization  Act 
of  1994  (DDA  94)  amended  APPS  and, 
with  respect  to  Navy  ships,  extended 
the  1994  deadline  to  the  end  of  1994  for 
the  plastic  discharge  prohibition,  and  to 
the  year  2000  for  the  special  area 
requirements.  Both  MPPRCA  and  the 
DAA  94  allowed  the  Navy  to  petition 
Congress  for  relief  from  the  legislatively 
imposed  requirements  of  Annex  V,  if 
the  Navy  demonstrated  that  full 
compliance  for  U.S.  Navy  warships  and 
auxiliaries  wasnot  technologically 
feasible  while  maintaining  the  necessary 
level  of  operational  capability. 

The  DAA  94  also  provided  that  if  the 
pltm  demonstrated  that  compliance  by 
certain  ships  imder  certain  conditions 
was  not  technologically  feasible. 
Congress  could  modify  the  applicability 


of  the  special  area  requirements  for   « 
Navy  warships  and  auxiliaries. 

The  DAA  94  required  that  the  Navy 
submit  a  plan  for  special  areas  to 
Congress  by  November  30, 1996.  If  the 
Navy  determined  that  compliance  with 
the  requirements  of  Regulation  5  of 
Aimex  V  was  not  technologically 
feasible  for  certain  ships  imder  certain 
conditions,  the  Navy  must  dociunent: 

•  The  ships  for  which  full 
compliance  was  not  technologically 
feasible: 

•  The  technical  and  operational 
impediments  for  achieving  such 
compUance  as  rapidly  as 
technologically  feasible; 

•  A  proposed  alternative  schedule  for 
achieving  compliance  as  rapidly  as 
technologically  possible;  and 

•  Such  other  information  as  the 
Secretary  of  the  Navy  considers  relevant 
and  appropriate. 

The  development  of  a  management 
plan  for  the  disposal  of  shipboard  solid 
waste  necessarily  addressed  the  design 
and  management  of  warships.  Navy 
warships  have  a  substantially  different 
mission  from  merchant  marine  vessels 
and  cruise  ships,  which  is  reflected  in 
warship  design. 

Critical  factors  used  to  develop  the 
Navy  shipboard  solid  waste 
management  plan  include  the 
composition,  operation,  and 
deployment  of  the  U.S.  Navy  fleet, 
waste  generation  rates  and 
characteristics,  available  processing 
technologies  and  current  Navy  solid 
waste  management  practices.  Using  this 
basic  information,  the  Navy  identified, 
in  addition  to  source  reduction,  three 
potential  categories  of  alternatives  for 
managing  shipboard  solid  waste: 

•  Store  ana  retrograde  (store  and 
return  to  shore  for  landbased  processing 
and/or  disposal); 

•  Process  and  discharge  at  sea;  and 

•  Destroy  on  board. 

In  each  of  these  alternatives  food 
waste  would  be  comminuted  (ground 
up)  and  discharged,  and  plastic  waste 
would  be  processed  using  Navy 
developed  plastic  waste  processors 
(ourently  being  installed  on  most  Navy 
ships),  llie  treated  plastic  will  be  stored 
and  returned  to  shore. 

The  potential  enviromnental  effects  of 
the  Navy's  solid  waste  management 
plan  were  analyzed  in  an  Environmental 
Impact  Statement  (EIS).  Publication  of  a 
Notice  of  Intent  (NOI)  to  prepare  an  EIS 
was  pubUshed  in  the  Federal  Register 
on  October  12, 1995.  The  NOI  broadly 
described  the  range  of  alternatives  to  be 
considered  and  analyses  to  be 
conducted  for  the  EIS  and  also 
announced  the  time  and  place  for  two 
public  scoping  meetings.  These 
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meetings  were  held  in  Washington,  DC 
and  San  Francisco,  California  on 
October  24, 1995  and  October  26, 1995 
respectively.  Notice  of  the  availability  of 
a  Dtaft  EIS  was  published  in  the  Federal 
Register  on  April  29. 1996.  45-day 
public  review  period  ended  on  June  14, 
1996.  Public  hearings  were  held  in 
Washington,  E)C  and  San  Francisco, 
CaUfomia  on  May  28, 1996  and  May  30, 
1996,  respectively. 

The  Draft  EIS  was  prepared  pursuant 
to  the  National  Enviroiunental  Policy 
Act  (NEPA),  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  in  40  CFR.  parts  1500-1508, 
Navy  NEPA  regulations  in  32  CFR  part 
775.  Presidential  Executive  Order  (EO) 
12114  "Environmental  Effects  Abroad  of 
Major  Federal  Actions,"  Secretary  of  the 
Navy  Instruction  5090.6  and  the  Chief  of 
Naval  Operations  Instruction  5090.1B 
"Environmental  and  Natural  Resources 
Program  Manual." 

Tne  notice  of  availability  of  the  Final 
EIS  was  published  in  the  Federal 
Register  on  September  6, 1996.  A  30- 
day  public  review  period  for  the  Final 
EIS  ended  on  October  6. 1996.  The 
National  Defense  Authorization  Act  for 
Fiscal  Year  1997  amended  section  3(c) 
of  the  Act  to  Prevent  Pollution  from 
Ships  (APPS)  (33  U.S.C.  1902)  to  allow 
certain  Navy  ships,  as  designated  by  the 
Secretary  of  the  Navy,  to  discharge  into 
MARPOL  special  areas  non-plastic,  non- 
floating  garbage  that  has  been  pulped 
and  shredded.  On  November  25, 1996, 
Secretary  of  the  Navy^ohn  H.  Dalton 
signed  a  determination  specifying 
which  ship  types,  due  to  military 
design,  construction,  manning,  or 
operating  requirements,  cannot  fully 
comply  with  the  special  area 
requirements  of  Regulation  5  of  Annex 
V  of  MARPOL 

Currmt  Situation  .     . 

The  Navy  fleet,  consisting  of 
approximately  350  vessels  (including 
submarines)  is  deployed  globally, 
operating  under  constantly  variable 
conditions  and  circxunstances. 
Variations  include  the  number  of  ships 
and  length  of  deployment.  The  amount 
of  shipboard  solid  waste  generated  is 
proportional  to  the  size  of  the  operation 
and  its  duration. 

Most  of  the  designated  special  areas 
are  strategically  important  to  the  United 
States.  In  recent  years  the  Navy  has 
operated  extensively  in  the 
Mediterranean  Sea,  the  Persian  Gulf,  the 
Red  Sea,  and  in  the  Caribbean  region. 
These  special  areas  present  more 
significant  solid  waste  management 
difficulties  for  the  Navy  than  those  that 
are  cxirrently  in  effect  in  the  Baltic  and 
North  Seas.  The  Navy  has  determined 


that  underway  periods  of  one  week  or 
longer  makes  it  impractical  for 
combatant  ships  to  comply  with  the 
"zero  discharge"  requirement  (i.e., 
retain  all  waste  on  board).  Aircraft 
carriers  face  the  greatest  challenge 
because  they  have  the  longest  underway 
periods  between  port  visits  and  the 
lareest  crews. 

Snipboard  solid  waste  generation 
rates  are  dependent  on  crew  size.  The 
shipboard  solid  waste  generation  rate 
for  Navy  ships  is  1.36  kilograms  (2.99 
pounds)  per  crew  member  per  day. 
Based  on  this  daily  rate,  solid  waste 
generated  onboard  an  aircraft  carrier 
with  a  crew  of  6,280  would  be  8,450  kg/ 
day  (18,590  lbs/day).  A  smaller  frigate 
class  ship  with  a  crew  size  of  220  would 
generate  approximately  300  kg/day  (660 
Ibs/dav). 

Of  tne  solid  waste  stream,  food  waste 
poses  the  least  significant  disposal 
problem,  as  these  discharges  are  readily 
accommodated  by  Navy  shops  using 
comminuters  (grinders).  For  plastic 
waste,  the  Navy  has  actively  pursued 
elimination  for  more  than  a  decade 
through  operations  changes,  technology 
development,  supply  system  changes 
(source  reduction),  and  environmental 
education.  Through  these  efforts,  the 
Navy  has  reduced  the  discharge  of 
plastics  solid  waste  by  approximately  70 
percent.  Plastic  waste  processors,  along 
with  new  management  practices,  will 
eliminate  plastic  waste  discharge  at  sea 
by  surface  combatants  by  the  end  of 
1998. 

Alternatives  Considered 

The  Navy  considered  the  no  action 
alternative,  process  and  discharge 
alternative,  store  and  retrograde 
alternative,  and  the  on-board 
destruction  alternative  and,  for  each 
alternative  the  available  technologies  for 
on-board  solid  waste  management.  The 
analysis  made  it  clear  that  neither  a 
sirgle  alternative  nor  a  single  individual 
technology  was  appropriate  for  fleet- 
wide  implementation.  The  alternatives 
and  technologies  were  evaluated  using 
nine  criteria:  safety /health,  operation^ 
impacts,  enviroimiental  consequences, 
cost,  habitability  and  quality  of  life 
aboard  ship,  shipboard  requirements, 
physical  ship  impacts  (space,  other  ship 
impacts),  technical  maturity 
(equipment),  and  compliance  with 
APPS.  Technologies  and  equipment 
were  assessed  in  the  light  of  reliability, 
maintainability,  and  the  capability  to 
operate  under  extreme  adverse 
conditions;  mission  readiness;  the 
ability  to  sustain  battle  damage  and 
continue  to  function,  issues  related  to 
stability,  which  concern,  in  part,  the 
appropriate  arrangement  of  space  and 


weight  in  the  vessel  overall,  and 
existing  design  criteria  for  weapons 
systems,  propulsion  plants,  machinery, 
auxiliary  equipment,  work  spaces,  and 
living  areas. 

No  Action  Alternative 

Under  the  no  action  alternative,  (the 
alternative  in  use  for  existing  naval 
operations),  the  Navy  would  implement 
its  plan  to  install  plastic  waste 
processors  on  approximately  200  ships 
by  1998  and  implement  store  and 
retrograde  procedures  for  plastics  on 
ships  ujiable  to  accommodate  the  plastic 
waste  processors.  All  other  solid  waste 
would  be  managed  according  to  the 
following  discharge  restrictions: 

•  Discharge  of  any  solid  waste  is  not 
permitted  within  three  nautical  miles 
(nm)  of  any  shores; 

•  Discharge  of  pulped  food  waste  is 
permitted  at  greater  than  3  nm  except  in 
special  areas  and  off  foreign  country 
shores  where  the  restriction  is  12  nm; 
and 

•  Dischargeof  other  non-plastic  solid 
waste  is  restricted  to  greater  than  25  nm. 

Process  and  Discharge  Alternative 

This  alternative  envisions  processing 
(i.e.,  pulp  and/or  shred)  biodegradable 
wastes  (paper,  cardboard,  food)  and 
non-biodegradable  wastes  (metal  and 
glass)  prior  to  discharge,  thereby 
eliminating  floating  debris. 

Store  and  Retrograde  Alternative 

This  alternative  consists  of  storage  of 
all  solid  waste  on  board  while  operating 
in  special  areas,  the  stored  material  is 
held  until  it  can  be  off-loaded  for  land 
disposal.  Given  the  amount  of  waste 
generated  and  the  limited  on-board 
storage  space  available,  it  would  be 
necessary  to  process  the  waste  on  the 
generating  ship  to  reduce  volume  or 
encapsulate  food-contaminated  waste 
for  odor  control  and  sanitation 
purposes. 

On-Board  Destruction  Alternative 

On-board  destruction  presents  a  range 
of  technological  solutions  for 
consideration,  some  of  which  are  not 
presently  mature.  Currently  available 
options  are  in  the  form  of  incineration, 
and  would  combine  the  shredding  and 
combustion  of  ship  cardboard,  paper, 
metal,  and  glass.  Under  this  alternative, 
paper  and  cardboard  would  be 
incinerated.  Metal  and  glass  wastes 
would  be  shredded  prior  to  combustion, 
which  would  reduce  the  volume  of  the 
materials  to  be  burned,  but  presently 
available  methods  of  combustion  would 
not  further  reduce  the  quantity  of  these 
materials.  These  materials,  along  with 
the  ash  and  slag  generated  from 
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combiistion  of  combustible  materials 
would  require  storage  aboard  ship  for 
disposal  on  shore  or  disposal  at  sea. 

AharaatiTes  Analysis 

Analysis  of  the  various  waste 
management  alternatives  in  the  light  of 
the  nine  criteria  led  the  Navy  to  reach 
the  following  conclusions.  The  no 
action  alternative,  (continuation  of 
existing  solid  waste  management 
practices),  while  the  least  expensive 
alternative,  would  not  allow  the  Navy  to 
comply  with  MARPOL  and  APPS,  as 
amended  by  MPPRCA  and  DAA  94. 
Moreover,  the  no  action  alternative  does 
not  improve  solid  waste  management 
for  special  areas. 

The  storage  and  retrograde  alternative 
would  adversely  affect  the  quality  of  life 
of  the  ship's  crew.  Living  and 
recreational  space  is  the  only  space  in 
existing  ships  that  could  be  converted 
into  waste  storage  areas  without 
eliminating  combat  essential  equipment. 
The  cost  of  this  alternative  woiild  be 
significant,  ranging  from  $3.5  million 
for  an  auxiliary  ship  to  over  $13  million 
for  an  aircraft  carrier.  The  cost  of 
equipment  and  its  installation:  the 
requirement  for  significantly  more 
shipboard  storage  space  compared  to 
other  alternatives  imder  consideration; 
the  need  for  pier  side  off-loading  and 
storage  facilities-,  the  impact  on  support 
ships,  including  costs  to  modify  existing 
ships  to  handle  wastes;  and  the 
increased  time  for  underway 
replenishment,  with  increased  risk  to 
ships,  helicopters  and  crew  all  mitigate 
against  this  alternative.  Because  of  these 
factors,  the  storage  and  retrograde 
alternative  was  rejected  for  the  larger 
Navy  fleet  units. 

The  on-board  destruction  or 
incineration  alternative  was  also 
rejected.  While  this  alternative  would 
allow  APPS  compliance,  it  is  the  most 
expensive  alternative  in  terms  of  space 
requirements  and  cost.  Costs  for  the 
least  expensive  incinerator  would  range 
from  $2.6  million  per  ship  for  a  cruiser 
to  over  $29  million  for  an  aircraft 
carrier.  Retrofitting  the  Navy  fleet  would 
also  disrupt  a  large  amoimt  of  space  on 
every  ship  and  cause  severe  and 
unacceptable  impact  on  the  ships 
primary  mission  functions.  This 
alternative  includes  the  following  costly 
requirements:  trained  operating  staff, 
skilled  maintenance  staff,  space  for 
incineration  equipment  and  support 
systems  aboard  ship,  and  storage  space 
for  ash/metal/glass  residue  to  be 
retrograded.  Presently  available 
equipment  also  presents  concerns  for 
fire  control. 


Environmentally  Prsfwred  AheniatiTe 

Coimcil  on  Environmental  Quality 
regulations  (40  CFR  1505.2).  require  the 
identification  of  the  "environmentally 
preferred  alternative"  for  major  federal 
actions.  None  of  the  alternatives 
considered  can  be  clearly  identified  as 
the  "environmentally  preferred 
alternative."  The  process  and  discharge 
and  no  action  alternatives  woiild  resiUt 
in  the  discharge  of  solid  waste  into  the 
oceans  of  the  world,  while  the  destroy 
on  board  (incineration)  alternative  could 
'result  in  impacts  to  air,  surface  waters, 
and  land  (due  to  ash  disposal  ashore). 
The  store  and  retrograde  alternative 
would  affect  land  resources  or  the  air  as 
the  waste  would  be  disposed  of  in 
landfills  or  incinerated  in  land-based 
facilities.  The  process  and  discharge 
alternative  is  preferred  over  the  other 
alternatives  for  the  human  shipboard 
environment,  as  it  reduces  possible 
odors,  crowding  and  elimination  of  the 
ship's  crew  spaces.  The  processing  of 
solid  wastes  prior  to  ocean  discharge 
eliminates  floating  debris,  which  is  a 
hazard  to  marine  Ufe,  as  well  as  being 
aesthetically  undesirable. 

Proposed  Action 

The  preferred  alternative  (proposed 
action)  for  shipboard  solid  waste 
management  for  surface  ships  is  a 
combination  of  the  process  and 
discharge  alternative  and  the  storage 
and  retrograde  alternative.  Under  the 
preferred  alternative,  the  Navy  will 
install  pulpera  and  shredders  on  all 
vessels  the  size  of  frigates  or  larger 
(approximately  200  ships).  These 
include:  Frigates,  destroyers,  cruisers, 
amphibious  helicopter  assault  ships, 
aircraft  carriers,  fleet  oilera  and  supply 
ships,  amphibious  landing  transport  and 
docking  sliips;  and  fleet  command  and 
control  ships. 

The  Navy  will  retain  and  retrograde 
waste  on  smaller  ships  and  patrol  craft 
(approximately  55  ships)  when 
operating  within  MARPOL  special 
areas.  These  smaller  ships  include: 
Mine  countermeasure  and  mine  hunting 
ships;  rescue,  salvage  and  towing  ships: 
and  coastal  patrol  boats,  and  landing 
craft  that  have  a  limited  range  and 
mission  duration. 

The  installation  of  the  pulpers  and 
shredders  will  have  little  effect  on  crew, 
due  to  the  small  footprint  and  ease  of 
operation.  Minor  ship  alternations  will 
be  necessary  on  Navy  vessels  and  no 
health  and  safety  impacts  are 
anticipated.  With  respect  to  crew 
morale,  this  alternative  is  considered 
the  best  among  alternatives  studied 
because  odor  impacts  bom  storing  food- 
contaminated  wastes  would  be 


substantially  rediicad  or  eliminated, 
prompt  removal  of  aU  solid  wastes 
would  make  the  storage  of  wastes  in 
inappropriate  spaces  unnecessary, 
personal  crew  space  woiild  not  be 
affected  on  any  class  of  Navy  ship,  and 
only  minimal  impacts  to  crew  shared 
space  will  occur. 

This  alternative  will  enhance  mission 
readiness  for  Navy  ships  because  waste 
disposal  can  proceed  during  operations, 
including  fli^t  operations.  Flight 
decks,  hangara,  and  other  operational 
space  will  not  be  cluttered  writh  the 
temporary  storage  of  solid  waste.  This 
woiild  also  enhance  safety  aboard  ship, 
as  access  to  critical  equipment  would 
not  be  impeded  and  ship's  personnel 
would  not  have  to  repeatedly  move 
containers  of  garbage,  a  difficult 
operaticm,  especially  during  rainy 
weather  and/or  rough  seas.  The  cost 
impacts  of  this  alternative  are 
significantly  lower,  at  approximately 
$340  million  for  the  existing  Navy 
surface  fleet,  than  any  other  action 
alternative  investigated. 

Food  waste  will  continue  to  be 
ground  up  and  discharged  at  sea  while 
paper  and  cardboard  will  be  processed 
by  a  pulper  with  discharge  from  the 
pulper  occiuring  at  least  three  nautical 
miles  from  shore.  A  shredder  will  be 
used  to  process  metal  and  glass  waste. 
The  processed  metal  and  glass  will  be 
placed  in  biulap  bags  and  discharged 
into  the  sea.  This  discharge  will  occur 
at  least  12  nautical  miles  fit>m  shore. 

Environmental  Impacts 

The  decision  to  implement  the 
process  and  discharge  alternative  will 
result  in  most  Navy  ships  processing 
(i.e.,  pulp  and/or  shred)  wastes 
including  paper,  cardboard,  metal,  glass 
and  food  waste  and  discharging  the 
products  of  the  processing.  The  effects 
of  the  process  and  discharge  alternative 
on  the  oceans  of  the  world  and 
especially  MARPOL  special  areas  were 
assessed  by  the  Navy  in  consultation 
with  a  number  of  experts  and  studies. 
The  assessment  of  impacts  focused  on 
the  processes  that  are  most  important  to 
determine  the  fate  and  effect  of  the  two 
waste  streams  and  compared  these  to 
the  range  of  receiving  environment 
conditions  likely  to  be  affected  by  the 
discharges. 

The  Navy  considered  the  potential 
direct  adverse  effects  of  waste  disposal 
of  pulped  paper  and  cardboard  on  the 
ocean  environment  to  include  impacts 
to  water  column  and  benthic  organisms, 
growth  rate,  reproduction  and  feeding 
inhibition,  oxygen  depletion,  and  beach 
litter.  The  potential  adverse  effects  of 
waste  disposal  of  the  shredded  metal 
and  glass  (discharged  in  burlap  bags) 
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considered  were  impacts  to  benthic 
organisms'  smothering,  ingestion  and 
oxygen  uptake,  and  washing  ashore  as 
beadi  litter.  The  implementation  of  the 
process  and  discharge  alternative  will 
have  no  direct  adverse  impacts  ashore. 

Paper  and  Cardboard 

The  pulped  paper/cardboard  waste 
stream  will  consist  primarily  of  white 
paper  and  cardboard  mixed  with  sea 
water.  The  material  is  mainly  composed 
of  organic  carbon  as  cellulose,  with  very 
little  nitrogen  or  phosphorus. 
Degradation  rates  for  the  pulped  paper/ 
cardboard  could  vary,  depending  on  the 
water  temperatiire,  from  approximately 
0.01  percent  to  0.6  percent  per  day. 
Analysis  of  the  material  indicates  that  it 
does  not  contain  significant  amounts  of 
toxic  chemicals.The  rate  of  discharge  of 
the  pulped  paper/cardboard  waste  will 
be  approximately  100  to  3,200  kilograms 
(220  to  7,040  lbs)  per  ship  per  day 
depending  on  vessel  size. 

The  fate  analysis  for  the  pulped  paper 
and  cardboard  waste  stream  considered 
both  water  column  and  sea  floor 
processes  under  a  range  of  conditions 
representative  of  special  areas  as  well  as 
the  world's  ocean  environments.  The 
most  critical  factor  in  the  fate  analysis 
is  the  wake  dilution  rate  that  occurs  in 
the  first  15  to  20  minutes  after  dischai^ge 
of  the  pulped  waste  stream.  Numerical 
modeling  results  for  both  the  wake  and 
ambient  mixing  provided  estimaies  of 
the  lowest  dilution  of  the  waste  stream 
to  be  1:60,000  (a  1:60.000  dilution  rate 
means,  for  example,  one  gallon  of 
pulped  paper/cardboard  would  be 
diluted  with  60,000  gallons  of  sea  waterl 
for  an  aircraft  carrier  operating  at  ten 
knots.  The  dilution  factor  greatly 
exceeds  all  other  background  factors, 
such  as  currents  and  wind  mbdng,  that 
might  also  contribute  to  dilution  of  the 
material. 

Wake  dilution  is  independent  of 
discharge  location,  (i.e..  the  dilution  rate 
would  be  the  same  in  all  special  areas 
and  the  world's  oceans).  Also 
independent  of  discharge  location  is  the 
settlement  rate  of  the  majority  of  the 
material  due  to  the  fact  that  the  specific 
gravity  (weight)  of  the  average-sized 
particle  would  be  so  much  greater  than 
that  encountered  in  ocean  water.  About 
95  percent  of  the  material  discharged 
would  be  deposited  on  the  sea  floor. 

A  series  of  bioassay  were  conducted 
by  the  Navy  for  a  wide  range  of 
organisms  from  bacteria  to  small  fish  to 
determine  whether  the  pulped  paper/ 
cardboard  mixtiire  would  be  toxic  to 
water  column  and/or  bottom  dwelling 
organisms  and  if  so,  at  what 
concentration  and  duration.  Test  results 
showed  no  biological  effects  in  any 


organisms  tested  at  concentration  levels 
expected  in  the  water  column  with 
wake  dilution.  Fiulher,  no  biological 
effects  were  observed  in  two  benthic 
organisms  tested  at  concentration  levels 
that  would  be  expected  in  the  sediments 
after  receiving  the  pulped  paper/ 
cardboard  discharge  fit>m  1000  ship 
discharges  over  the  same  location. 

The  Navy  investigated  potential 
effects  of  pulped  paper/cardboard 
discharge  on  coral  reefs  and  other 
similar  benthic  filter-feeding  organisms 
and  sea  grasses  found  in  the  wider 
Caribbean,  the  Mediterranean,  and  Red 
Seas,  and  the  Gulf  region.  Discharges  of 
pulped  paper/cardboard  will  introduce 
additional  suspended  material  into  the 
water  column  and  increase 
sedimentation  rates.  Possible  effects  of 
concern  to  commenters  included 
reduction  in  light  levels  due  to 
increased  suspended  particle  loading, 
the  potential  for  smothering  and 
interference  with  filter  feeding/ 
respiration,  and  direct  toxicity  to  coral 
polyps  due  to  contaminants  associated 
with  paper  particulate. 

None  of  the  laboratory  tests  or 
bioassay  showed  significant  toxic  effects 
with  the  pulped  paper/cardboard  at  the 
concentrations  anticipated  to  occur  in 
the  individual  ships'  wakes.  In  addition, 
detailed  chemical  analysis  of  the  pulped 
waste  stream  indicates  that  it  is 
composed  nearly  all  of  non-toxic 
organic  materials.  Direct  tests  on 
sardines  and  two  zooplankton  species 
representative  of  the  Black,  North,  an 
Baltic  Seas,  and  Antarctica  revealed  no 
effects  from  the  anticipated  exposure 
levels  frmn  pulped  paper/cardboard 
discharges. 

Metal  and  Glass 

After  shredding,  the  metal  and  glass 
fragments  will  be  bagged  in 
biodegradable  burlap  bags  and  manually 
discharged  over  the  side  of  the  ship.  The 
number  of  bags  discharged  overtime  and 
the  distribution  of  discharge  period(s) 
throughout  the  day  will  vary  bom  ship 
to  ship.  The  primary  components  of  the 
shredded  metal  and  glass  waste  stream 
would  be  tin-coated  steel  cans  (71 
percent  by  weight)  and  glass  (13  percent 
by  weight).  The  elemental  constituents 
of  this  waste  material  are  similar  to 
those  occiirring  naturally  in  marine 
environments.  Of  these,  only  iron  would 
be  significantly  enhanced  in  the  waste 
stream  relative  to  concentrations  found 
in  typical  marine  environments.  It  is 
expected  that  the  iron  and  tin  in  these 
metal  cans  would  completely  corrode  in 
2.5  to  10  years.  The  burlap  bags  would 
degrade  over  a  period  of  months.  The 
rate  of  degradation  of  the  shredded  glass 
is  slow,  with  most  of  the  material  being 


incorporated  into  the  sea  floor  rather 
than  dissolving  in  the  water  column. 

The  analysis  of  the  fate  and  effects  of 
shredded  metal  and  glass  addressed 
both  water  colimin  and  sea  floor 
processes.  Based  on  tests,  biological 
e^cts  expected  only  within  the  bag  or 
near  the  bag  siirface.  The  discharge  of 
shredded  metal/glass  v«ll  produce  little 
opportimity  for  immediate  dispersion  of 
the  materid,  since  the  metal/glass  will 
be  contained  in  burlap  bags  that  will  not 
trap  air.  Ehiring  the  time  the  bag  is 
moving  through  the  water  column, 
organisms  in  the  water  colimm  will  not 
be  sufficiently  exposed  to  sustain  an 
effect. 

Since  the  shredded  waste  will  reach 
the  bottom  rapidly,  most  of  the 
processes  that  would  influence  the  fate 
and  effects  of  the  shredded  metal/glass 
waste  would  occur  at  or  near  the 
sediment/water  interface.  Once 
deposited  on  the  bottom,  any  material 
that  would  cause  effects  would  be 
quickly  diluted  by  the  surroimding 
waters  and  have  no  significant  impacts 
on  organisms  on  the  sea  floor. 

The  Navy  also  considered  the  effects 
of  the  discharge  of  the  bagged  shredded 
metal/glass  on  coral  reefs  and  other 
similar  sensitive  organisms.  Issues  of 
concern  included  the  potential  for  a  bag 
landing  on  a  coral  reef  and  the 
smothering  of  the  reef  beneath  the  bags. 
With  regard  to  the  potential  for  a  bag 
landing  on  a  coral  reef,  it  is  noted  that, 
to  avoid  navigational  hazards.  Navy 
ships  avoid  operating  in  shallow  water 
where  most  coral  reefs  occur. 
Additionally,  because  of  discharge 
restrictions,  the  actual  discharge  of 
bagged  metal/glass  would  occur  outside 
the  12  nm  limit.  Transport  of  the  bags 
toward  shore  would  be  minimal. 
Studies  have  shown  that  a  bag 
discharged  at  the  12  nm  limit  would 
reach  the  sea  floor  only  0.11  nm  closer 
to  shore  than  the  drop  point.  Impacts  to 
coral  reefs  and  other  sensitive  habitats 
would  only  occiu-  where  the  discharge 
occurred  directly  over  or  within  very 
close  proximity  to  a  reef. 

EffiEKrts  would  not  be  found  beyond 
the  immediate  area  of  the  bag  itself. 
Where  bags  of  shredded  metal/glass 
settle  on  a  coral  reef  or  sea  grass 
commimity,  the  scale  of  the  impact 
would  be  confined  to  the  frontal  area  of 
the  bag  deposited  (approximately  2,000 
sq.cm.  or  310  sq.in.).  Consequently,  only 
the  coral  underlying  the  bag  would  be 
affected  by  the  settlement  of  the  bag. 

Endangered  Species 

The  Navy  also  investigated  the 
potential  exposure  and  effects  of  solid 
waste  discharges  on  threatened  and 
endangered  species  found  in  all  the 
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world's  oceans,  with  emphasis  on  those 
found  within  the  MARPOL  special 
areas.  Both  waste  discharges  were 
subjected  to  toxicity  testing  on  a  wide 
range  of  organisms.  None  of  the 
organisms  showed  effects  of  the  pulped 
paper/cardboard  at  the  concentrations 
expected  to  occur  in  the  environment 
As  for  the  potential  for  ingestion  of  the 
pulped  paper/cardboard  by  threatened 
and  endangered  species,  studies 
indicated  that  the  pulped  waste  stream 
is  not  considered  an  ingestion  problem 
because  of  the  low  concentrations  found 
in  the  discharge  wake  and  the  size  of  the 
species  of  concern.  For  metal  and  glass 
discharges,  species  evaluated  typically 
would  not  be  vulnerable  because  there 
would  be  no  overlap  between  the 
species'  habitat  and  the  locations  at 
which  the  proposed  discharges  would 
occur,  or  the  species  feeding  habits  are 
not  compatible  with  ingesting  large 
material  from  the  sea  floor. 

Because  the  bags  would  sink  very 
rapidly,  species  that  feed  on  the  surface 
or  in  the  water  column  would  not  have 
the  opportunity  to  ingest  the  material. 
Another  consideration  is  that  the 
discharges  would  generally  occur  in 
waters  deeper  than  200  meters  (656  feet) 
and  most  of  the  species  evaluated  feed 
in  near  shore  or  coastal  shallow  water. 
Thus  the  likelihood  of  shredder  bags 
landing  in  typical  bottom  feeding 
habitats  is  very  small.  Finally,  the 
likelihood  of  encountering  a  bag  on  the 
sea  floor  would  be  minimal,  considering 
the  low  percentage  of  sea  floor  that 
would  be  covered  by  bags,  even  with 
cimiulative  discharges. 

Based  on  the  analyses  conducted,  the 
Navy  has  concluded  that  the  proposed 
discharges  would  have  a  very  low 
potential  to  cause  any  effect  on  a 
protected  species,  or  modification  of  a 
critical  habitat. 

Cumulative  Impacts 

Ciunulative  environmental  impacts 
were  considered  through  the  analysis  of 
multi-ship  operational  scenarios.  Navy 
ships  often  operate  in  groups  and  these 
groups  may  operate  in  MARPOL  special 
areas.  The  results  of  the  analysis  for  the 
pulped  waste  stream  indicated  that 
pulped  paper/cardboard  discharges 
from  all  Navy  ships  operating  within 
special  areas  would  be  insignificant. 

For  the  shredded  metal/glass  waste 
stream,  the  estimated  annual  mass 
loading  for  the  special  areas  from 
current  Navy  shipboard  operations 
would  range  from  5.8  metric  tons  in  the 
Baltic  Sea  to  895  metric  tons  in  the 
Mediterranean. 


Mitigation 

Several  policy,  operational,  and 
design  measures  will  avoid  or  minimize 
impacts  to  the  environmental:  (1)  The 
Navy  will  discharge  pulped  paper  and 
cardboard  only  when-a  ship  is  making 
way,  thereby  ensuring  thorough  mixing 
and  dispersion  of  the  discharge  in  the 
ship's  wake;  (2)  Packaging  of  the 
shredded  metal/glass  prior  to  disposal 
will  prevent  scattering  of  metal  and 
glass  fragments  in  the  water  column  that 
might  be  accidentally  ingested  by 
marine  fish  and  animals;  (3)  Selection  of 
a  packaging  material  for  shredded  metal 
and  glass  that  is  durable  (resistant  to 
tearing),  sinkable  (does  not  contain  air 
pockets),  and  biodegradable  will  ensure 
that  the  bag  sinks  rapidly  to  the  sea  floor 
and  allows  natural  deterioration  and 
assimilation  of  the  materials;  and  (4) 
Pulped  paper  and  cardboard  will  be 
discharged  at  distances  greater  than  3 
nm  from  shore  and  shredded  metal  and 
glass  will  be  discharged  at  distances 
greater  than  12  nm  from  shore. 

Comments  Received  on  the  Final  EIS 

Two  federal  agencies  and  one  special 
interest  group  provided  comments  on 
the  Final  EIS.  One  federal  agency 
(Department  of  the  Army)  comments 
were  limited  to  corrections  in  metric 
conversions  noted  in  the  Final  EIS. 
Corrections,  where  appropriate,  have 
been  made. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  requested  that  the  Navy 
continue  its  current  practice  of  zero 
discharge  of  solid  wastes  in  the 
Antarctic  region  and  the  Baltic  Sea. 
Additionally,  EPA  commented  on  the 
Final  EIS  discussion  on  naval 
operations  noting  that  the  Antarctic  was 
not  listed  as  an  "in  effect"  special  area 
in  this  discussion  and  also  suggested 
clarification  on  the  waste  discharge 
distance  (from  land)  requirement.  EPA 
also  suggested  that  the  Navy's  preferred 
alternative  may  not  be  consistent  with 
the  "Antarctic  Science,  Tourism  and 
Conservation  Act"  (ASTCA)  of  1996  or 
Annex  IV  to  the  Protocol  on 
Environmental  Protection  to  the 
Antarctic  Treaty  (PEP AT).  Finally,  the 
EPA  requested  the  Navy  to  reconsider 
the  previous  EPA  comments  concerning 
waste  discharge  monitoring,  discharge 
restrictions  near  sensitive  ecosystems, 
continue  the  search  for  a  waste 
management  system  that  would  allow 
full  compliance  with  MARPOL,  and 
develop  an  environmentally  sound  ship 
for  the  21st  century. 

In  response  to  these  EPA  comments, 
the  Navy  notes  that  it  is  currently  in 
compliance  with  MARPOL  in  the  "in- 
effect"  special  areas  (Antarctic  region 


and  the  Baltic  and  North  Seas).  This 
"compliance"  is  due  to  the  very  limited 
nature  of  U.S.  Navy  operations  in  those 
areas.  However,  this  "compliance"  also 
results  in  significant  impacts  to  the 
shipboard  environment  of  Navy  vessels. 
Chapter  4.1.1  of  the  EIS  documents  the 
impacts  of  continuing  current  shipboard 
waste  management  practices  on  the 
health,  welfare,  and  morale  of  Navy 
sailors  and  on  the  mission  readiness, 
safety,  and  logistical  operations  of  Navy 
vessels.  These  effects  on  sailors  and 
ships  operating  in  any  ocean  of  the 
world  are  unacceptable,  and  the 
preferred  alternative  has  been 
developed  in  response  to  these  and 
other  related  concerns.  Also,  the  nature 
of  U.S.  Navy  operations  may  change  in 
the  existing  in-effect  special  areas  with 
changing  geo-political  conditions,  and 
the  Navy  must  be  prepared  to  respond 
quickly  and  efficiently  to  such  world 
events. 

The  discussion  in  the  Final  EIS  on 
naval  operations  (Sec.  2.1.1)  did  not 
include  the  Antarctic  region  because  it 
is  not  an  area  where  naval  operations 
are  routinely  conducted.  Also  the 
comment  concerning  the  25  mile 
discharge  distance  restriction  (Sec.  4.1) 
appUes  to  the  no  action  alternative  or 
what  is  ciirrently  practiced  today  by 
Navy  vessels.  Under  the  proposed 
action,  in  the  world's  oceans,  including 
special  areas,  pulped  paper  and 
cardboard  would  be  discharged  at 
distances  greater  than  3  nm  from  shore 
and  shredded  metal  and  glass  would  be 
discharged  in  burlap  bags  at  distances 
greater  than  12  nm  from  shore. 

The  navy  has  reviewed  the  Act  and 
Treaty  cited  by  EPA.  Under  the  ASTCS, 
<••  •  •  (iischarges  of  any  wastes  in 
Antarctica  would  be  prohibited  except 
as  otherwise  authorized  by  the  Act  to 
Prevent  Pollution  from  Ships  (APPS)." 
Congress  has  modified  APPS  to  permit 
the  discharge  of  solid  wastes  in 
accordance  with  the  proposed  action. 
With  regard  to  Annex  IV  of  PEPAT, 
Article  11  of  this  Treaty  indicates  that 
the  Annex  does  not  apply  to  warships 
or  naval  auxiliaries.  Notwithstanding 
these  exemptions,  the  Navy  is  keenly 
aware  of  the  delicate  and  sensitive 
environment  of  the  Antarctic  region. 
Also,  routine  naval  operations  are 
infrequent  in  this  region  due  to  its 
remote  location. 

With  respect  to  long-term  monitoring 
of  waste  discharge  plumes,  the  Navy  has 
reconsidered  EPA's  comments  on  the 
Draft  EIS  and  still  feels  that  such 
monitoring  is  both  unnecessary  and 
impractical  for  the  reasons  stated  in  the 
Final  EIS  (p.  10-6  response  to 
comments). 
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With  respect  to  discharges  near 
sensitive  ecosystems,  the  Navy  will  not 
discharge  pulped  paper/cardboard 
within  3  nm  of  land  nor  discharge 
shredded  metals/glass  within  12  nm  of 
land.  This  naval  operational  restriction, 
combined  with  the  fact  that  smaller, 
coastal  vessels  will  store  and  retrograde 
waste  (the  process  and  discharge 
alternative  applies  to  the  larger 
oceangoing  vessels  the  size  of  firigates 
and  above)  should  offer  ample 
protection  to  sensitive  ecosystems. 

With  respect  to  future  waste 
management  systems,  the  Navy  has 
established  the  goal  of  having 
environmentally  sound  ships  of  the  21st 
century  that  will  be  able  to  minimize 
waste  generation  and  treat  or  destroy 
unavoidable  waste  on  board.  The  Navy 
is  investigating  integrated  waste 
processing  systems  that  would  collect 
and  treat  or  destroy  all  shipboard 
wastes,  both  liquid  and  solid.  Although 
the  Navy  is  pursuing  this  research  and 
development  (R&D),  it  foresees  no 
advanced  waste  destruction  technology 
being  ready  for  shipboard  use  in  the 
next  decade.  In  the  interim,  the  Navy 
will  continue  to  monitor  and  evaluate 
technology  developments  and  initiate 
RAD  programs  where  candidate 
technologies  look  promising  for  future 
ships. 

The  special  interest  group  comments, 
from  a  representative  of  a  shipboard 
waste  (compaction)  processing  machine 
company,  provided  corrected 
information  on  the  output 
characteristics  of  their  processed  wastes 
and  the  use  of  such  equipment  on  ships 
of  other  world  navies. 

The  Navy  appreciates  this  revised 
information.  However,  an  analysis, 
based  on  this  new  information,  did  not 
alter  the  findings  of  the  Final  HS. 

Conclusion 

After  comprehensive  evaluation  of  the 
proposed  impacts  and  review  of  all 
comments,  the  Navy  has  concluded  that 
its  preferred  alternative  provides  for 
protection  of  the  environment,  preserves 
the  Navy's  operational  flexibility  and 
the  quahty  of  life  of  shipboard 
personnel  and  can  be  implemented  at  a 
reasonable  cost. 

Accordingly,  the  Navy  will  install 
pulpers  and  shredders  on  all  vessels  the 
size  of  frigates  and  larger,  and  use  the 
equipment  worldwide,  not  just  in 
MARPOL  special  areas.  For  the  Navy's 
smaller,  coastal  vessels  that  have 
mission  durations  of  only  a  few  days, 
the  Navy  will  implement  a  store  and 
retrograde  policy  for  solid  waste 
management  (except  food  wastes)  for 


these  ships  will  operating  in  MARPOL 
special  areas. 

Questions  regarding  the  Final  HIS 
prepared  for  this  action  may  be  directed 
to  Mr.  Robert  Ostermueller,  Head, 
Environmental  Planning,  Northern 
Division,  Naval  Facilities  Engineering 
Command.  10  Industrial  Highway, 
Lester.  PA  19113.  telephone  (610)  595- 
0759.  fax  (610)  595-0778. 

Dated:  January  31, 1997. 

Elsie  L.  Munsell, 

Deputy  Assistant  Secretary  of  the  Navy 
(Environment  &■  Safety). 

|FR  Doc.  97-3783  Filed  2-13-97;  8:45  am) 
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Notice  of  Put>lic  Hearing  for  the 
Supplemental  Draft  Environmental 
Impact  Statement  for  Ck>nstruction  and 
Operation  of  a  Relocatable  Over  the 
Horizon  Radar,  Puerto  Rico 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR  Parts  1500-1508), 
and  the  Commonwealth  of  Puerto  Rico 
Public  Law  Number  Nine.  Section  4(c). 
the  Department  of  the  Navy,  has 
prepared  a  Supplemental  Draft 
Environmental  Impact  Statement 
(SDEIS)  for  the  constructfon  and 
operation  of  a  Relocatable  Over  the 
Horizon  Radar  (ROTHR)  system  in 
Puerto  Rico. 

The  ROTHR.  a  wide  area  surveillance 
high  frequency  (HF)  radar  system,  is 
proposed  as  an  addition  to  the  national 
and  local  counter-narcotic  strategy.  The 
ROTHR  provides  early  detection  of 
illegal  drug  activity  and  would 
complement  existing  ROTHR  systems  in 
Virginia  and  Texas  by  providing 
coverage  of  the  northern  portion  of 
South  America. 

A  Draft  Environmental  Impact 
Statement  (DEIS)  addressing  the  impacts 
of  the  proposed  ROTHR  system  was 
released  to  the  public  in  July  1995. 
Public  comments  received  on  the  DEIS 
included  concerns  over  the  loss  of  100 
acres  of  farmland  at  a  candidate  receiver 
site  in  Lajas  Valley.  Based  on  these 
concerns,  the  Department  of  the  Navy 
re-evaluated  potential  sites  for  the 
ROTHR  system,  and  determined  that  a 
shortened  receiver  array  could  be 
installed  completely  on  federal  property 
at  Fort  Allen,  a  US  Army  installation 
located  about  4  miles  south  of  the  town 
of  Juana  Diaz  and  10  miles  east  of 
Ponce.  The  SDEIA  includes  information 
previously  presented  in  the  DEIS,  as 
well  as  new  information  on  anticipated 
impacts  if  the  receiver  were  installed  at 


Fort  Allen.  The  document  has  also  been 
expanded  to  address  other  issues  raised 
during  the  DEIS  public  review  process. 

The  preferred  receiver  site  is  now 
identified  as  Fort  Allen.  The 
construction  area  would  consist  of  a  100 
acre  site.  The  required  buffer  zone 
would  be  completely  contained  within 
the  Fort  boundary.  The  preferred 
transmitter  site  continues  to  be  the 
Playa  Grande  site  located  on  Navy 
projjerty  on  the  Southwestern  coast  of 
Vieques  Island. 

The  Navy  has  forwarded  copies  of  the 
document  to  various  federal  and 
Commonwealth  agencies,  local 
municipalities  and  individuals. 
Additionally,  the  SDEIS  is  availabfe  for 
review  at  the  following  locations:  (1) 
Town  Hall.  Municipality  of  Vieques 
Island;  (2)  Public  Library.  Municipality 
of  Lajas;  (3)  Mayor's  Office.  Lajas;  (4) 
Environmental  Quality  Board,  Hato  Rey; 
(5)  Environmental  QuaUty  Board, 
Regional  Office  at  the  Commercial 
Center.  Ponce;  (6)  Environmental 
Quality  Board.  Mayaguez  Regional 
Office.  Mayaguez;  (7)  City  Hall. 
Mimicipality  of  Juana  Diaz;  (8)  Public 
Library,  City  of  Juana  Diaz.  Puerto  Rico: 

(9)  City  Hall,  Municipality  of  Ponce; 

(10)  City  Hall,  Municipality  of  Santa 
Isabel;  (11)  Qty  Hall.  Municipahty  of 
Salinas;  (12)  Carnegie  Public  Library, 
San  Juan. 

ADDRESSES:  The  Department  of  the  Navy 
will  be  participating  in  a  public  hearing 
held  by  the  Puerto  Rico  Environmental 
Quality  Board  on  March  15, 1997  at 
10:00  AM  at  Calle  Braschi  #  50  in  Juana 
Diaz,  Puerto  Rico.  All  comments 
received  at  the  public  hearing,  as  well 
as  written  comments  will  be  considered 
in  a  Final  Environmental  Impact 
Statement  prepared  by  the  Navy.  All 
written  comments  must  be  postmarked 
no  later  than  March  31. 1997  to  become 
part  of  the  official  record.  Written 
comments  should  be  mailed  to  the 
address  noted  below. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Additional  information  concerning  this 
notice  may  be  obtained  by  contacting 
Ms.  Linda  Blount.  (Code  2032LB), 
Atlantic  Division.  Naval  Facilities 
Engineering  Command.  1510  Gilbert 
Street.  Norfolk,  VA  23511-2699, 
telephone  (757)  322-4892. 

Dated:  February  11, 1997. 
D.E.  Koenig, 

LCDR.fAGC.  USN.  Federal  Register  Uaison 
Officer. 

(FR  Doc  97-3784  Filed  2-13-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Sit^* 
Specific  Advisory  Board,  Paducali 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah  Gaseous 
Diffusion  Plant 

DATES:  Thursday,  February  20, 1997, 
6:00  p.m.-9:00  p.m. 
ADDRESSES:  West  Kentucky  Technical 
School  (cafeteria),  5200  Blandville 
Road,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlos  Alvarado,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Paducah  Site  Office,  Post  Office 
Box  1410,  MS-103,  Paducah,  Kentucky 
42001,  (502)  441-6804. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  Updates  on  the 
Federal  FaciUty  Agreement  and 
membership  drive,  and  a  report  on  the 
St.  Louis  SSAB  Chairperson's  Meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Carlos  Alvarado  at  the  address 
or  telephone  niunber  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
IS  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 


Energy's  Environmental  Information 
and  Reading  Room  at  175  Freedom 
Boulevard,  Highway  60,  Kevil, 
Kentucky  between  8:00  a.m.  and  5:00 
p.m.  on  Monday  through  Friday,  or  by 
writing  to  Carlos  Alvarado,  Department 
of  Energy  Paducah  Site  Office,  Post 
Office  Box  1410,  MS-103,  Paducah, 
Kentucky  42001,  or  by  calling  him  at 
(502) 441-6804. 

Issued  at  Washington,  DC  on  February  11, 
1997. 

Rachel  M.  Samuel, 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc.  97-3785  Filed  2-13-97;  8:45  am) 
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Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Piusuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATES  AND  TIMES:  Tuesday,  March  18, 
1997,  7:00  p.m.-9:00  p.m. 
ADDRESSES:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
Room,  117  South  Main,  Monticello, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  SpeciaUst, 
Department  of  Energy  Grand  Junction 
Projects  Office.  P.O.  Box  2567,  Grand 
Junction.  CO  81502.  (303)  248-7727. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on 
repository  status,  scheduling  for  tailings 
haul  beginning  this  spring, 
supplemental  standards,  reports  firom 
subcommittees  on  local  training  and 
hiring,  health  and  safety,  and  futiire 
land  use. 

Public  Participation:  The  meeting  is 
.open  to  the  pubUc.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 


prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PubUc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington.  DC  20585,  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry,  Department  of  Energy  Grand 
Junction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction,  CO  81502,  or  by  calling 
her  at  (303)  248-7727. 

Issued  at  Washington,  DC,  on  Febniaiy  11. 
1997. 

Rachel  M.  Samuel, 
Acting  Depu  ty  A  dvisory  Committee 
Management  Officer. 
[FR  Doc.  97-3786  Filed  2-13-97;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[FERC-647] 

Proposed  Information  Collection  artd 
Request  for  Colhments 

February  10, 1997 

AGENCY:  Federal  Energy  RegiUatory 

Commission. 

ACTION:  Notice  of  proposed  information 

collection  and  request  for  comments. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section^506(c)(2)(a)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13),  the  Federal  Enerar 
Regulatory  Commission  (Commission)  is 
soliciting  public  comment  on  the 
specific  aspects  of  the  information 
collection  described  below. 
DATES:  Consideration  will  be  given  to 
comments  submitted  on  or  before  April 
15, 1997. 

ADDRESSES:  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  from  and  written  comments 
may  be  submitted  to  the  Federal  Energy 
Regulatory  Commission,  Attn:  Michael 
P.  Miller,  Information  Services  Division, 
EI>-12.4, 888  First  Street  N.E., 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT. 
Michel  P.  Miller  may  be  reached  by 
telephone  at  (202)  20&-1415,  by  fax  at 
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(202)  273-0873,  and  by  e-mail  at 
nunilleT@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
information  collected  under  the 
requirements  of  FERC-547  "Gas 
Pipeline  Rates:  Refund  Report 
Requirements"  (0MB  No.  1902-0084)  is 
used  by  the  Q>mmission  to  implement 
the  statutory  provisions  of  the  Sections 
4,  5,  and  16  of  the  Natiiral  Gas  Act 
(NGA)  (15  U.S.C.  71 7-71 7w).  Refund 
Reports  are  required  to  carry  out  the 
rehmd  obligation  policy  in  Section  4(e) 
of  the  NGA.  Refunds  are  created  due  to 
the  difference  between  pipeline  rates 
collected  subject  to  refund  and  firm 
rates  set  by  the  Commission.  The 
refunds  are  flowed  through  by  the 
following  means:  (a)  pursuant  to 
settlement  agreements,  and  (b)  legal 


requirement.  The  Commission  uses  the 
data  to  insure  the  pass-through  to  gas 
consumers  of  refunds  required  to  correct 
rates  charged  by  pipelines.  The  data 
provided  by  the  respondents  are  used  to 
monitor  the  progress  being  made  in 
making  those  refunds  and  to  assure  that 
refunds  are  being  made  in  compliance 
with  the  Commission's  regulatory 
functions.  The  Commission  is 
committed  to  insuring  that  refunds 
owed  by  pipelines  to  their  customers  are 
made  as  expeditiously  as  possible,  in 
order  to  hasten  their  ultimate  pass- 
through  to  residential  customers  and 
other  end-users.  The  data  required  to  be 
filed  for  the  refund  report  is  specified  by 
18  Code  of  Federal  Regulations  (CFR) 
154.501. 


Action:  The  Conmiission  is  requesting 
a  three-year  extension  of  the  current 
expiration  date,  with  only  minor 
changes  to  the  existing  collection  of 
data.  In  response  to  an  industry-wide 
settlement  that  changes  the  collection  of 
amoimts  for  the  Gas  Research  Institute 
(GRI),  pipeline  companies  are  making 
more  frequent  refund  reports.  However, 
due  to  the  less  complex  nature  of  these 
reports,  the  time  required  to  prepare 
these  refund  reports  is  less  than  that 
needed  for  most  other  refund  reports. 
Therefore,  while  the  niunber  of 
projected  refund  reports  has  increased 
slightly,  the  total  annual  burden  has  not 
changed. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  is  estimated 
as: 


Number  o( 


respondents 
nuaHy 

(1) 


an- 


80 


Number  of  responses  per 
respondent 

(2) 


1i» 


Average  burden  hours  per 
response 

(3) 


56.25 


Total  annual  burden  hours 
(l)x(2)x(3) 


5,625 


UMI 


The  estimated  total  cost  to 
respondents  is  $281,250,  (5,625  hours 
divided  by  2.087  hours  per  year  per 
employee  times  $104,350  per  year  per 
average  employee  =  $281,250).  The  cost 
per  respondent  is  $3,516. 

The  reporting  burden  includes  the 
total  time,  effort,  or  financial  resources 
expended  to  generate,  maintain,  retain, 
disclose,  or  provide  the  mformation 
including:  (1)  reviewing  instructions;  (2) 
developing,  acquiring,  iimtAning.  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 
(3)  adjusting  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and'lequirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

The  estimate  of  cost  for  respondents 
is  based  upon  salaries  for  professional 
and  clerical  support,  as  well  as  direct 
and  indirect  overhead  costs.  Direct  costs 
include  all  costs  directly  attributable  to 
providing  this  information,  such  as 
administrative  costs  and  the  cost  for 
information  technology.  Indirect  or 
overhead  costs  are  costs  incurred  by  an 
organization  in  support  of  its  mission. 
These  costs  apply  to  activities  which 
benefit  the  whole  organization  rather 
than  any  one  particular  function  or 
activity. 


Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
e.g.  permitting  electronic  submission  of 
responses. 
Lob  D.  CadwU. 
Secretary. 

(FR  Doc  97-3761  Filed  2-13-97;  8:45  am] 
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Information  Collection  Submittad  for 
Review  and  Request  for  Comments 
(FERC-638) 

Febnuiy  11, 1997. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  submission  for  review 
by  the  Office  of  Management  and 
Budget  (OMB)  and  request  for 
comments. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  of  Office 
of  Management  and  Budget  (OMB)  for 
review  under  provisions  of  Section  3507 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
October  24, 1996  (61  FR  55137-38)  and 
has  made  this  notation  in  its  submission 
to  OMB. 

DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  726  Jackson 
Place,  N.W.  Washington,  D.C  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Division  of  hiformation 
Services,  Attention:  Mr.  Michael  Miller, 
888  First  Street  N.E.,  Washington,  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
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(202)  273-0873,  and  by  e-mail  at 
mmiller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  enei^gy  information  collection 
submitted  to  0MB  for  review  contains: 

1.  Collection  of  Information:  FERC- 
538  "Gas  Pipeline  Certificates:  Initial 
Service". 

2.  Sponsor:  Federal  Energy  Regulatory 
Conmiission. 

3.  Control  No.:  OMB  No.  1«02-0061. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  ciurent  expiration  date,  with  no 
changes  to  the  existing  collection.  These 
are  mandatory  collection  requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
provisions  of  the  Natural  Gas  Act 
(NGA).  The  information  reported  under 
Commission  identifier  FERC-538  is 
filed  in  accordance  with  Section  7(a) 
(NGA).  It  is  necessary  to  advise  the 
Commission  concerning  the  service 
which  an  applicant  (local  distribution 
company  or  municipality)  requests  the 
Commission  to  direct  a  natural  gas 
pipeline  company  to  extend  or  improve 
transportation  facilities,  establish 
physical  connections  to  serve,  and  sell 
natural  gas  to  the  applicant.  It  must  be 
determined  whether  the  distributor 
applicant  can  economically  construct 
and  manage  its  facilities.  In  addition, 
the  supply  data  are  used  to  determine  if 
the  pipeline  comjiany  can  provide  the 
service  without  curtailing  certain  of  its 
existing  customers.  The  flow  data  and 
market  data  are  also  used  to  evaluate 
existing  and  future  customer 
requirements  on  the  system  to  find 
sufficient  capacity  will  be  available. 
Likewise,  the  cost  of  facilities  and  the 
rate  data  are  used  to  evaluate  the 
financial  impact  of  the  cost  of  service  of 
the  project  to  both  the  pipeline 
company  and  its  customers. 

5.  Respondent  Description:  The 
respondent  imiverse  currently 
comprises  on  average,  1  natural  gas 
pipeline  company. 

6.  Estimated  Burden:  240  total  burden 
hours,  1  respondent,  1  response 
annually,  240  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  240  hours  +  2.087  hours 
per  year  x  $104,350  per  year  =  $12,000. 


Statutofy  Authority:  Sections  7, 10(a)  and 
16  of  the  Natural  Gas  Act  (NGA),  IS  U.S.C 
Section  71 7-71 7w. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc  97-3745  Filed  2-13-97;  8:45  am) 
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[Docket  No.  ER96-2703-000] 

Citizens  Utilities  Company;  Notice  of 
Filing 

February  10. 1997. 

Take  notice  that  on  January  13, 1997, 
Citizens  Utilities  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  ytrishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-3704  Filed  2-13-97;  8:45  ami 
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[Docket  No.  ER97-30-000] 

Kincaid  Generation  LLC;  Notice  of 
Issuance  of  Order 

February  11,1997. 

Kincaid  Generation  L.L.C.  (Kincaid) 
filed  an  application  for  authorization  to 
sell  power  at  market-based  rates,  and  for 
certain  waivers  and  authorizations.  In 
particular,  Kincaid  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Kincaid.  On  January  30, 
1997,  the  Commission  issued  an  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates  (Order),  in 
the  above-docketed  proceeding. 

The  Commission's  January  30, 1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Ordering 
Paragraphs  (E).  (F),  and  (H): 


(E)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Kincaid 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  Kincaid  is  hereby 
authorized,  pursuant  to  section  204  of 
the  FPA,  to  issue  securities  and  to 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Kincaid,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  or  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Kincaid's  issuances  of  securities  or 
assumptions  of  liabilities  *  *  *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
3, 1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E., 
Washington.  D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-3744  Filed  2-13-97;  8:45  am] 
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[Docket  No.  ER97-683-000] 

North-west  Natural  Gas  Company; 
Notice  of  Issuance  of  Order 

February  11. 1997. 

Northwest  Natural  Gas  Company 
(Northwest  Natural)  submitted  for  filing 
a  rate  schedule  under  which  Northwest 
Natural  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Northwest  Natural  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Northwest 
Natural  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  Northwest  Natural. 

On  February  6, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
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Electric  Power  Regulations,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Northwest  Natural  should 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  O.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Northwest  Naturd  is 
authorized  to  issue  securities  and 
assume  obligations  or  habilities  as  a 
guarantor,  endorser,  siirety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  of 
assumption  is  for  sOme  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
piirooses. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  Interests  will  be 
adversely  aJEfected  by  continued 
approval  of  Northwest  Natiu-al's 
issuances  of  securities  or  assumptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
10.  1997.  Copies  of  the  full  text  of  the 
order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  N.E.  Washington.  D.C. 
20426. 

L^D.CmImU. 
Secretary. 
(FR  Doc.  97-3742  Filed  2-13-97;  8:45  am] 
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[Docket  No.  ER97-8284)001 

Rasourdi  Energy  Services  Company, 
UC;  Notice  of  Issuance  of  Order 

February  10. 1997. 

Resource  Energy  Services  Company, 
UC  (RESC)  submitted  for  filing  a  rate 
schedule  under  which  RESC  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  RESC  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  RESC 
requested  that  the  Commission  grant 
bluiket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  RESC. 

On  January  22. 1997.  pursuant  to 
delegated  authority,  the  Director, 


Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  RESC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  RESC  is  authorized  to  issue 
seciuitios  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  wiU  be 
adversely  aJfected  by  continued 
approval  of  RESC's  issuances  of 
securities  or  assiunptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
February  21, 1997.  Copies  of  the  full 
text  of  the  order  are  available  from  the 
Commission's  Public  Reference  Branch, 
888  First  Street.  N.E.  Washington.  D.C. 
20426. 

Lois  D.  CaaheU, 
Secretary. 
IFR  Doc.  97-3760  Filed  2-13-97;  8:45  am] 
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[Dodtet  No.  ER97-765-000] 

Revelation  Energy  Resources 
Corporation;  Notice  of  Issuance  of 
Order 

February  11. 1997. 

Revelation  Energy  Resources 
Corporation  (RERC)  submitted  for  filing 
a  rate  schedule  under  which  RERC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  RERC 
also  requested  waiver  of  various 
Commission  regulations.  In  partictilar, 
RERC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  RERC. 

On  January  31, 1997,  pursuant  to 
delegated  authority,  the  Director. 


Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following; 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  RERC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  RERC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
seciuity  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  ejected  by  continued 
approval  of  RERC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  March 
3, 1997.  Copies  of  the  full  text  of  the 
order  are  available  fi-om  the 
Commission's  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

LoisD.CwheU. 
Secretary. 
[FR  Doc.  97-3743  Filed  2-13-97;  8:45  am] 
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Pocket  No.  ER91-195-027,  at  al.] 

Western  Systems  Power  Pool,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
nilngs 

February  7, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Systems  Po«rer  Pool 

[Docket  No.  ER91-19S-027] 

Take  notice  that  on  January  30, 1997, 
the  Western  Systems  Power  Pool 
(WSPP)  filed  certain  information  as 
required  by  Ordering  Paragraph  (D)  of 
the  Commission's  June  27, 1991,  oiider 
(55  FERC 1 61,495)  and  Ordering 
Paragraph  (C)  of  the  Commission's  June 
1. 1992.  Order  On  Rehearing  Denying 
Request  Not  To  Submit  Information. 
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And  Granting  in  Part,  And  Denying  In 
Part  Privileged  Treatment.  Pursuant  to 
18  CFR  385.211.  WSPP  has  requested 
privileged  treatment  for  some  of  the 
information  filed  consistent  with  the 
June  1. 1992  order.  Copies  of  WSPP's 
informational  filing  are  on  file  with  the 
Commission,  and  the  non-privileged 
portions  are  available  for  public 
inspection. 

2.  Mmvau  Manii£actiiring  Corporation 

(Docket  No.  ER94-466-001] 

Take  notice  that  on  February  3, 1997, 
Moreau  Manufacturing  Corporation 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  niinova  Power  Marketing,  Inc.. 
Utility-Trade  Corporation,  Utility- 
Trade  Corporation,  Vantus  Povrer 
Services,  El  Paso  Energy  Marketing  Co., 
New  Jersey  Natural  Energy  Co.,  and 
Tosco  Power,  Inc. 

(Docket  Nos.  ER94-1475-007,  ERg5-1382- 
007,  ER95-1 382-008,  ER95-1614-008, 
ER96-11 8-006,  ER96-2627-001  and  ER96- 
2635-002  (not  consolidated)) 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Conmiission's  Public 
Reference  Room: 

On  February  5, 1997,  Illinova  Power 
Marketii^,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
18, 1995,  order  in  Docket  No.  ER94- 
1475-000. 

On  January  27, 1997,  Utility-Trade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 
25, 1995,  order  in  Docket  No.  ER95- 
1382-000. 

On  January  27, 1997,  Utility-Trade 
Corporation  filed  certain  information  as 
required  by  the  Commission's  August 
25, 1995,  order  La  Docket  No.  ER95- 
1382-000. 

On  January  29, 1997,  Vantus  Power 
Services  filed  certain  information  as 
required  by  the  Commission's  October 
20, 1995,  order  in  Docket  No.  ER95- 
1614-000. 

On  January  24, 1997,  El  Paso  Energy 
Marketing  Company  filed  certain 
information  as  required  by  the 
Commission's  November  28, 1995,  order 
in  Docket  No.  ER96-118-000. 

On  January  28, 1997,  New  Jersey 
Natural  Energy  Company,  filed  certain 
information  as  required  by  the 
Commission's  Octobver  2, 1996,  order 
in  Docket  No.  ER96-2627-000. 
""On  February  5, 1997,  Tosco  Power, 
Inc.  filed  certain  information  as  required 


by  the  .Commission's  September  12, 

1996,  order  in  Docket  No.  ER96-2635- 
000. 

4.  CMS  Electric  Marketing  Conpany 

(Docket  No.  ERg6-2350-004] 

Take  notice  that  CMS  Electric 
Mariieting  Company  on  January  23, 

1997,  notified  the  Commission  of  a 
change  in  status. 

The  change  in  status  results  from  the 
sale  of  all  of  CMS  Electric  Marketing 
Company's  assets  to  CMS  Marketing, 
Services  and  Trading  Company. 

Comment  date:  Fcrbruary  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PadfiCoip 

(Docket  No.  ER96-2743-000] 

Take  notice  that  on  February  4, 1997, 
PacifiCorp  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  XENERGY,  Inc. 

-  (Docket  No.  ER9&-2966-0001 

Take  notice  that  on  January  10, 1997, 
XENERGY,  Inc.  (XENERGY)  tendered 
for  filing  an  amendment  to  its 
apphcation  for  authority  to  make 
wholesale  power  sales  at  market-based 
rates. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-383-000) 

Take  notice  that  on  January  23, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Power  Company  of  America,  LJ*. 

(Docket  Nos.  ER97-441-001  and  EC97-6- 
001) 

Take  notice  that  on  January  22, 1997, 
the  Power  Company  of  America,  L.P. 
tendered  for  filUig  its  Code  of  Conduct 
in  compliance  with  the  Commission's 
January  7, 1997,  order  in  the  above- 
referenced  dockets. 

9.  Ohio  Edison  Company  Pennsylvania 
Power  Company 

[Docket  No.  ER97-664-000) 

Take  notice  that  on  January  31, 1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Supplement  to  the  Ohio  Edison 


System's  Power  Sales  Tariff.  This 
Supplement  is  designed  to  provide 
further  unbundling  of  charges  consistent 
with  Order  No.  888. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Promark  Enogy  Inc. 

(Docket  No.  ER97-705-000) 

Take  notice  that  on  January  15, 1997, 
Promark  Energy,  Inc.  tend«red  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  of  New  York, 
Inc. 

(Docket  No.  ER97-707-O001 

Take  notice  that  on  January  15, 1997, 
Consolidated  Edison  of  New  York,  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Portland  General  Electric  Company 

[Docket  Nos.  ER97-719-000  and  ER97-720- 
000) 

Take  notice  that  on  February  3, 1997, 
Portland  General  Electric  Company 
submitted  an  amendment  in  the  above- 
referenced  dockets. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-724-000) 

Take  notice  that  on  January  23, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Cinei^  Services,  Inc. 

(Docket  No.  ER97-730-000) 

Take  notice  that  on  January  23, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

[Docket  No.  ER97-762-000) 

Take  notice  that  on  January  23, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  February  21, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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16.  Central  Illinois  Light  Ccnnpany 

(Docket  No.  ER97-767-000I 

Take  notice  that  on  January  29, 1997, 
Central  Illinois  Light  Company  tendered 
for  filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  da/e:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER97-1400-000) 

Take  notice  that  on  February  14, 1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  tendered  for 
filing  an  application  for  an  order 
accepting  its  FERC  Electric  Rate 
Schedule  which  will  permit  Orange  and 
Rockland  to  make  wholesale  sales  to 
eligible  customers  of  electric  power  at 
market-determined  prices,  including 
sales  not  involving  Orange  and 
Rockland's  generation  of  transmission. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  &  Electric  Company 

(Docket  No.  ER97-1426-000J 

Take  notice  that  on  February  5, 1997, 
Louisville  Gas  &  Electric  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  February  21, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  United  States  Department  of  Energy, 
Bonneville  Power  Administration 

(Docket  No.  NI97-7-OOOI 

Take  notice  that  on  January  3, 1997, 
Bonneville  Power  Administration  (BPA) 
tendered  for  filing  for  Commission 
review  of  BPA's  procedures 
implementing  the  standards  of  conduct. 
These  procedures  were  accompanied  by 
a  Petition  for  Declaratory  Order  that  the 
procedures  are  consistent  with  the 
Commission's  reciprocity  principles  of 
Order  No.  888  and  meet  or  exceed  the 
Commission's  requirements  of 
jurisdictional  utilities  under  Order  No. 
889. 

Comment  date:  February  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  South  Carolina  Public  Service 
Authority 

(Docket  No.  N)97-8-000] 

Take  notice  that  on  January  3, 1997, 
the  South  Carolina  Public  Service 
Authority  submitted  current  written 
procedures  implementing  the 
Commission's  Standards  of  Conduct  for 
Transmission  Providers.'  The  Authority 


states  that  this  filing  is  intended  to 
gomply  with  the  requirement  that  a 
Transmission  Provider  file  with  the 
Commission  current  written  procedures 
implementing  the  Standards  of  Conduct 
in  such  detail  as  will  enable  customers 
and  the  Commission  to  determine  that 
the  Transmission  Provider  is  in 
compliance  with  the  requirements  of  the 
Standards  of  Conduct.^ 

The  Authority  also  states  that  copies 
of  its  filing  are  available  for  inspection 
at  its  principal  place  of  business  at  One 
Riverwood  Drive,  Moncks  Comer,  South 
Carolina  29461. 

Comment  date:  February  26, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  OA96-14-0021 

Take  notice  that  on  January  28, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  tendered  for  filing  revised 
tariff  pages  for  its  open-access 
transmission  tariff. 

Comment  date:  March  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Illinois  Public  Service 
Company 

(Docket  No.  OA97-510-000J 

Take  notice  that  on  January  24, 1997, 
Central  Illinois  Public  Service  Company 
tendered  for  filing  its  Standard  of 
Conduct  pursuant  to  Order  No.  889  and 
the  Commission's  Notice  of  Extension  of 
Time  issued  December  16, 1996 
extending  the  compliance  date  for  OPS 
to  January  31, 1997. 

Comment  date:  February  28. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoisD.CasheU, 

Secretary. 

(FR  Doc.  97-3703  Filed  2-13-97;  8:45  am) 
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FRI-5689-8] 

Agency  Information  Collection 
Activities:  Emergency  Processing  of 
Proposed  Collection:  Safe  Drinking 
Water  Act  State  Revolving  Fund 
Program  Guidance 

AGENCY:  Environmental  Protection . 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
EPA  is  planning  to  submit  a  Request  for 
Emergency  Processing  of  its  proposed 
Information  Collection  Request  (ICR 
#1803.01)  to  the  Office  of  Management 
and  Budget  (OMB)  regarding  the 
Drinking  Water  State  Revolving  Fund 
(DWSRF)  Program  Guidance  that  is 
being  developed  as  the  result  of  the  Safe 
Drinking  Water  Act  (SDWA).  The 
SDWA  Amendments  of  1996  (Pub.  L. 
104-182)  authorize  a  DWSRF  program 
to  assist  public  water  systems  to  finance 
the  costs  of  infi-astructure  needed  to 
achieve  or  maintain  compliance  with 
SDWA  requirements  and  to  protect  • 
public  health. 

The  EPA  began  the  ICR  process  with 
the  first  notice  published  in  the  Federal 
Register  on  December  31, 1996.  This 
notice  is  in  addition  to  and  does  not 
alter  the  comment  process  outlined  in 
the  December  31, 1996  notice.  We  are 
seeking  emergency  processing  of  the  ICR 
to  allow  the  awarding  of  capitalization 
grants  beginning  on  February  28, 1997. 
Approval  of  the  ICR  through  the 
emergency  request  process  will  allow  a 
90-day,  temporary  collection  of  the 
information  needed  to  process  those 
grants. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  Yee  (202)  260-5822;  FAX:  (202) 
260-0116;  E-mail: 
yee.clifi'ord@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  Entities:  Entities  potentially 
affected  by  this  action  are  the  50  states, 
Puerto  Rico,  the  District  of  Columbia, 
the  Territories,  and  the  recipients  of 
assistance  in  each  of  these  jurisdictions. 

The  EPA  published  notice  regarding "" 
the  Information  Collection  Request  on 
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December  31 ,  1996,  and  we  will 
continue  the  process  outlined  in  that 
announcement  according  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  We  will  continue  to  accept 
conmients  during  the  initial  60-day 
comment  period  which  ends  March  2, 
1997.  The  second  comment  period  on 
the  draft  final  ICR  will  begin  shortly 
after  the  close  of  the  initial  comment 
period.  We  expect  approval  of  the  final 
ICR,  which  will  allow  for  information 
collection  for  a  three-year  period,  on 
approximately  May  1, 1997. 

The  EPA  is  currently  requesting 
emergency  processing  of  its  proposed 
ICR  to  meet  a  commitment  to  the  states 
that  capitalization  grants  will  begin  to 
be  processed  and  awarded  on  February 
28, 1997.  This  emergency  processing 
request  does  not  alter  the  original 
process  outlined  in  the  December  31, 
1996  notice  hut  provides  for  a  90-day, 
temporary  collection  of  the  information 
required  to  process  grants.  During  that 
90-day  period,  we  anticipate  receiving 
approval  for  the  ICR  for  the  three-year 
period. 

Dated:  February  6, 1997. 
MichMl  B.  Cook. 

Director,  Office  of  Wastewater  Management. 
[FR  Doa  97-3776  Filed  2-13-97;  8:45  am] 
BtLUNQCODE 


[FRL-6e90-1] 

Agency  Infonnation  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request; 
Hazardous  Waste  Management 
System:  Land  Disposal  Restrictions 
"No-IMIgtation"  Variances 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  annoimces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval: 
Hazardous  Waste  Management  System: 
Land  Disposal  Restrictions  "No- 
Migration"  Variances,  OMB  Control 
Number  2050-0062,  expiring  on  April 
30, 1997.  The  ICR  describes  the  nature 
of  the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  March  17, 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1353.05. 


SUPPLEMENTARY  INFORMATION: 

Title:  Hazardous  Waste  Management 
System:  Land  Disposal  Restrictions  "No- 
Migration"  Variances  (OMB  Control 
Number  2050-4D062.  EPA  ICR  No.  1353), 
expiring  4/30/97.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  1984  Hazardous  and 
Sohd  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  of  1976  created  substantial 
new  requirements  for  those  who  manage 
hazardous  waste.  (See  42  U.S.C.  6905, 
6912(a),  6921,  6924,  6925,  and  6935.) 
The  amendments  prohibit  land  disposal 
of  hazardous  wastes  beyond  specified 
dates  imless,  as  provided  in  RCRA 
Sections  3004  (d),  (e),  and  (g),  the 
owner/operator  of  a  hazardous  waste 
storage  or  disposal  faciUty  demonstrates 
to  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
that  there  will  be  no  migration  of 
hazardous  constituents  from  the  land 
disposal  unit  for  as  long  as  the  waste 
remains  hazardous. 

To  receive  a  variance  from  the 
hazardous  waste  land  disposal 
prohibitions  under  40  CFR  part  268.6. 
owner/operators  of  hazardous  waste 
storage  or  disposal  facilities  may 
petition  the  Environment^  Protection 
Agency  to  allow  land  disposal  of  a 
specific  restricted  waste  at  a  specific 
site.  The  Agency  will  review  die 
petitions  and  determine  if  they  - 
successfully  demonstrate  "no 
migration."  The  applicant  must 
demonstrate  that  hazardous  wastes  can 
be  managed  safely  in  a  particular  land 
disposal  unit,  so  that  "no  migration"  of 
any  hazardous  constituent  occurs  from 
the  unit  for  as  long  as  the  waste  remains 
hazardous.  If  EPA  grants  the  variance, 
the  waste  is  no  longer  prohibited  from 
land  disposal  in  that  particular  unit.  If 
the  owner/ operator  fails  to  make  this 
demonstration,  or  chooses  not  to 
petition  for  the  variance,  best 
demonstrated  available  technology 
(BDAT)  requirements  of  40  CFR  268;40 
et  seq  must  be  met  before  the  hazardous 
waste  is  placed  in  a  land  disposal  unit. 
Responses  to  the  collection  of 
information  are  voluntary. 

The  information  collected  is  not  of  a 
personal  nature  nor  is  it  subject  to  the 
Privacy  Act  of  1974  or  Office  of 
Management  and  Budget  Circular  A- 
108.  EPA  expects  that  owrners  and 
operators  may  vfish  to  maintain  the 
confidentiaUty  of  certain  information. 
Provisions  for  confidentiahty  are  found 
in  Section  3007  (b)  of  RCRA  and  in  40 
CFR  Part  2,  which  estabUshes  EPA's 
general  policy  regarding  public 
disclosure  of  information.  Provisions  for 


confidentiality  have  also  been  included 
in  40  CFR  Part  260,  the  general  rule  of 
the  RCRA  hazardous  waste  management 
system.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciirrently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  are  Usted 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on  11/1/ 
96  (61FR56539);  1  comment  was 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  9,506  hours  per 
response.  Burden  means  the  total  time, 
efi^ort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utiUze 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  1. 

Estimated  Number  of  Respondents:  1. 

Frequency  of  Response:  1. 

Estimated  Total  Annual  Hour  Burden: 
9,506  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $471,609. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  1353.05  and 
OMB  Control  Number  2050-0062  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street,  SW.,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Afiiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  fm 
EPA,  725  17th  Stieet.  NW., 
Washington,  DC  20503 
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Dated:  February  10, 1997. 
JoMphRetzer, 

Director.  Regulatory  Infonnation  Division. 
IFR  Doc.  97-3778  Filed  2-13-97;  8:45  am) 
MJJNQ  coot  MW^O-P 
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Ambient  Air  Monitoring  Reference  and 
Equivalent  Methods;  Equivalent 
Method  Designation 

Notice  is  hereby  given  that  the  EPA, 
in  accordance  with  40  CFR  part  53,  has 
designated  another  equivalent  method 
for  the  measurement  of  ambient 
concentrations  of  sulfur  dioxide.  The 
new  equivalent  method  is  an  automated 
method  (analyzer)  that  utilizes  a 
measurement  principle  based  on  pulsed 
UV  fluorescence.  The  new  designated 
method  is  identified  as  follows: 

EQSA-0197-114,  "Horiba 
Instruments.  Incorporated.  Model 
APSA-360  Ambient  S02  Monitor." 
operated  with  a  full  scale  range  of  0-0.5 
ppm,  at  any  temperature  in  the  range  of 
5  "C  to  40  "C,  with  a  Line  Setting  of 
"MEASURE",  an  Analog  Output  of 
"MOMENTARY  VALUE",  and  with  or 
without  either  of  the  following  options: 

(1)  Rack  Mounting  Plate  and  Side  Rails, 

(2)  RS-232  Commimications  Port. 
This  method  is  available  from  Horiba 

Instruments,  Incorporated.  17671 
Armstrong  Avenue.  Irvine,  California 
92714.  The  application  for  designation 
of  this  sulfur  dioxide  method  was 
received  on  September  23. 1996. 

A  test  analyzer  representative  of  this 
method  has  been  tested  by  the 
applicant,  in  accordance  with  the  test 
procedures  specified  in  40  CFR  part  53. 
After  reviewing  the  results  of  these  tests 
and  other  information  submitted  by  the 
applicant,  the  EPA  has  determined,  in 
accordance  with  part  53,  that  this 
method  should  be  designated  as  an 
equivalent  method.  The  infonnation 
submitted  by  the  applicant  will  be  kept 
on  file  at  the  EPA's  National  Exposure 
Research  Laboratory,  Research  Triangle 
Paris,  North  Carolina  27711.  and  will  be 
available  for  inspection  to  the  extent 
consistent  with  40  CFR  part  2  (QJA's 
regulations  implementing  the  Freedom 
of  Information  Act). 

As  a  designated  equivalent  method, 
this  method  is  acceptable  for  use  by 
States  and  other  air  monitoring  agencies 
under  requirements  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
such  purposes,  the  method  must  be 
used  in  strict  accordance  with  the 
operation  or  instruction  nmTuml 
associated  with  the  method  and  subject 
to  any  limitations  (e.g.,  operating  range) 
specified  in  the  applicable  designation 


(see  description  of  the  method  above). 
Vendor  modifications  of  a  designated 
method  used  for  purposes  of  part  58  are 
permitted  only  vwth  prior  approval  of 
the  EPA,  as  provided  in  part  53. 
Provisions  concerning  modification  of 
such  methods  by  users  are  specified 
under  section  2.8  of  appendix  C  to  40 
CFR  part  58  (Modifications  of  Methods 
by  Users). 

In  general,  this  designation  applies  to 
any  analyzer  which  is  identical  to  the 
analyzer  described  in  the  designation.  In 
many  cases,  similar  analyzers 
manufactiu^d  prior  to  the  designation 
may  be  upgraded  (e.g..  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designation  status  at  a 
modest  cost.  The  manufacturer  should 
be  consulted  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with 
certain  conditions.  These  conditions  are 
given  in  40  CFR  53.9  and  are 
summarized  below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manu^  must  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  The  analyzer  must  not  generate 
any  imreasoifCole  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  roust  function  within 
the  limits  of  the  performance 
specifications  given  in  table  B-1  of  part 
53  for  at  least  one  year  after  delivery 
when  maintained  and  operated  in 
accordance  with  the  operation  manual. 

(4)  Any  analyzer  offered  for  sale  as  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  method  in  accordance  with 
part  53. 

(5)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  plai^  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(6)  An  applicant  who  offers  analyzers 
for  sale  as  reference  or  equivalent 
methods  is  required  to  maintain  a  list  of 
ultimate  purchases  of  such  analyzers 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  applicable  to  the  analyzers 
has  been  canceled  or  if  adjiistment  of 
the  analyzers  is  necessary  under  40  CFR 
53.11(b)  to  avoid  a  cancellation. 

(7)  An  applicant  who  modifies  an 
analyzer  previously  designated  as  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modified)  as  a  reference  or  equivalent 


method  (although  he  may  choose  to  sell 
it  without  such  representation),  nor  to 
attach  a  label  or  sticker  to  the  analyzer 
(as  modified)  under  the  provisions 
described  above,  until  he  has  received 
notice  under  40  CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified  or  until  he  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  referen^  or  equivalent  method 
determination  for  the  analyzer  as 
modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  National  Exposure  Research 
Laboratory,  Department  E  (MD-77B), 
U.S.  Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711. 

Designation  of  this  equivalent  method 
will  provide  assistance  to  the  States  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
58.  Technical  questions  concerning  the 
method  should  be  directed  to  the 
manufacturer.  Additional  information 
concerning  this  action  may  be  obtained 
from  Frank  F.  McElroy,  Air 
Measiuements  Research  Division  (MD- 
77B).  National  Exposure  Research 
Laboratory.  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711,  (919)  541- 
2622. 

Dated:  February  6, 1997. 
Kobnt  J.  HuggBtt. 

Assistant  Administrator  for  Research  and 
Development. 

(FR  Doc.  97-3774  Filed  2-13-97;  8:45  am) 

BIUMQ  CODE  «a»40-M 


[ER-FRL-4477-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  27, 1997  Through 
January  31, 1997  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Qean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  564-7167.  An 
explanation  of  the  ratings  assigned  to 
draft  environmental  impact  statements 
(EISs)  was  published  in  FR  dated  April 
5, 1996  (61  FR  15251). 

Draft  EISs 

ERP  No.  D-DOE-E09802-SC  Rating 
EC2.  Savannah  River  Site,  Shutdown  of 
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the  River  Water  System  (DOE/EIS- 
0268D),  Implementation,  Aiken,  SC. 

Summary:  EPA  expressed 
environmental  concern  regarding  the 
disclosure  of  potential  ecological  risks. 
EPA  requested  that  this  issue  be  fully 
discussed  in  the  final  document. 

ERPNo.  D-UAF-K11076-CA  Rating 
EC2,  Airborne  Laser  (ABL)  Phase 
Program  Definition  and  Risk  Reduction 
Phase,  Proposed  Locations:  Home  Base 
Edwards  Air  Force  Base;  Diagnostic  Test 
Range- White  Sands  Missile  Range,  MM; 
and  Expanded  Area  Test  Range- Western 
Range  (Vandenberg  Air  Force  Base  and 
Point  Mugu  Naval  Air  Warfare  Center 
Weapons  Division],  CA  and  NM. 

Summary:  EPA  expressed 
environmental  concerns  due  to  potential 
effects  to  threatened  and  endangered 
species,  and  air  quality  and  upper 
atmosphere.  EPA  requested  additional 
information  on  these  issues. 

ERPNo.  DS-NOA-A91062-00 Rating 
LO,  Atlantic  Coast  Weakfish  Fishery, 
Fishery  Management  Plan, 
Implementation,  Updated  Information, 
Weakfish  Harvest  Control  in  the 
Adantic  Ocean  Exclusive  Economic 
Zone  (EEZ),  off  the  New  England,  Mid- 
Atlantic  and  South  Atlantic  Coasts. 

Summary:  EPA  had  no  objections  to 
the  regulations. 

Final  EISs 

ERPNo.  F-BLA-G09803-NM ]emez 
Mountains  Electric  Cooperative, 
Construction,  Operation  and 
Maintenance,  El  Rancho  Substation, 
Sante  Fe  County,  NM. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERPNo.  F-CGD-A39137-00  Atlantic 
Protected  Living  Marine  Resource 
Initiative,  Implementation,  Atlantic 
Ocean,  from  Maine  to  Florida. 

Summary:  EPA  had  no  objections  to 
the  preferred  alternative. 

ERPNo.  F-GSA-E60015-GA.  Clifton 
Road  Campus  of  the  Centers  for  Disease 
Control  and  Prevention,  Acquisition  of 
Additional  Property,  DeKalb  Coimty, 
GA. 

Summary:  EPA  had  no  environmental 
concerns  about  this  project. 

ERPNo.  FA-AFS-L82010-00.  Pacific 
Northwest  Region  National  Forests, 
Nursery  Pest  Control  Management  Plan, 
Additional  Information  concerning 
Changes  to  a  List  of  Chemical  Pesticides 
and  Streamlining  the  Process  for  Future 
Changes  Approved  for  Use  at  J.  Herbert 
Stone,  Bend  Pine  and  Wind  River 
Nurseries  and  Dorena  Tree 
Improvement  Center,  WA  and  OR. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 


comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  February  11, 1997. 
B.  Katherine  Biggs, 
Associate  Director.  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
(FR  Doc.  97-3809  Filed  2-13-97;  8:45  am) 
MLUMO  CODE  6860  W  U 

[ER-FRL-5477-4] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  InSformation  (202) 
564-7167  OR  (202)  564-7153.  Weekly 
receipt  of  Environmental  Impact 
Statements  Filed  February  03, 1997 
Through  February  07, 1997  Piu^uant  to 
40  CFR  1506.9. 

EIS  No.  970045,  Draft  Supplement,  FRC, 
ME,  Granite  State  Gas  Transmission, 
Construction  and  Operation  of  a 
Liquefied  Natural  Gas  Facility, 
Updated  Information  on  Potential 
Alternative  Sites,  Permits  and 
Approvals,  In  the  Town  of  Wells, 
York  County,  ME,  Due:  March  31, 
1997,  Contact:  Chris  Zerby  (202)  208- 
0111. 
EIS  No.  970046,  Final  Supplement, 
AFS,  VA,  WV,  George  Washington 
National  Forest,  Revised  Land  and 
Resource  Management  Plan, 
Consenting  to  CMl  and  Gas  Leasing  in 
Laurel  Foik  Special  Management 
Area,  Highland  Coimty,  VA.  Due: 
March  17. 1997,  Cbntart;  Dave 
Plunkett  (540)  564-8300. 
mS  No.  970047,  Final  EIS,^NPS,  NY, 
Manhattan 

.Sites  General  Management  Plans, 
Implementation,  Castle  Clinton  National 
Monument,  Federal  Hall  National 
Memorial,  General  Grant  National 
Memorial,  Saint  Paul's  Church  National 
Historic  Site  and  Theodore  Roosevelt 
Birthplace  National  Historic  Site,  New 
York  and  Westchester  Counties,  NY, 
Due:  March  17, 1997,  Contact:  Joseph 
Avery  (212)  825-6990. 
EIS  No.  970048,  Final  EIS,  BLM,  UT, 
Lisbon  Valley  Copper  Project,  Plan  of 
Operations  Approval  for  an  Open  Pit 
Copper  Mine  and  Heach  Operation  in 
Lower  Lisbon  VaUey,  San  Juan  and 
Grand  Counties,  UT,  Due:  March  17. 
1997,  Contact:  Lynn  Jackson  (801) 
259-6111. 
EIS  No.  970049,  Final  EIS.  NOA,  HI, 
Hawaiian  Islands  Humpback  Whales 
and  Their  Habitat  National  Marine    _ 
Sanctuary  Management  Plan, 
Implementation,  Honolidu,  Kauai  and 
Maui  Counties,  HI,  Due:  March  17, 
1997,  Contact:  W.  Stanley  Wilson 
(301) 713-3074. 


EIS  No.  970050,  Final  EIS,  USN.  CA, 
Naval  Station  Long  Beach  Disposal 
and  Reuse,  Implementation,  COE 
Section  10  and  404  Permits  Issuance 
and  Possible  NPDES  Permit  Issuance, 
Los  Angeles  County,  CA,  Due:  March 
17, 1997,  Contort:  John  Hill  (619) 
556-O250  ext.221. 

EIS  No.  970051,  DRAFT  EIS,  NCP.  DC. 
New  Washington  Convention  Center, 
Construction  and  Operation,  Possible 
Sites  are  Mount  Vernon  Square  and 
Northeast  No.l,  Washington 
Convention  Center  Authority, 
Washington,  DC,  Due:  March  31. 
1997,  Contact:  Reginald  Griffith  (202) 
724-0174. 

EIS  No.  970052.  Final  EIS,  FTA,  CA. 
South  Sacramento  Corridor,  Transit 
Improvements,  Funding,  Sacrairento, 
Yolo,  EL  Dorado  and  Placer  Counties, 
CA,  Due:  March  17, 1997,  Contact: 
Bob  Hom  (415)  744-3133. 

EIS  No.  970053.  Draft  EIS.  BLM,  WY. 
Cave  Gulch-Bullfrog-Waltman  Natural 
Gas  Development  Project, 
Implementation,  Platte  River  Resource 
Area.  Natrona  County,  WY,  Due:  April 
01, 1997,  Contact:  Kate  Padilla  (307) 
261-7603. 

EIS  No.  970054,  Draft  EIS,  UAF,  TX, 
Reese  Air  Force  Base  (AFB)  Disposal 
and  Reuse,  Implementation,  NPDES 
Permit  and  COE  Section  404  Permit, 
Lubbock  and  Terry  Coimties,  TX,  Due: 
March  31, 1997.  Contact:  Robert 
Lopez (210)  536-6545. 

EIS  No.  970055,  Draft  Supplement, 
FAA,  WA,  Seattle-Tacoma 
International  Airport  Improvement, 
South  Aviation  Suppwrt  Area,  Airport 
Layout  Plan,  Airport  Master  Plan; 
Updated  Information  on  Master  Plan 
Development  Actions,  Funding, 
Section  10  and  404  Permits  and 
NPDES  Permit.  Port  of  Seattie,  King 
County,  WA,  Due:  March  31. 1997, 
Contact:  Dennis  Ossenkop  (206)  227- 
2611. 

EIS  No.  970056,  Draft  Supplement, 
USN,  PR.  VA,  Relocatable  Over  the 
Horizon  Radar  (ROTHR)  System 
Construction  and  Operation,  New  and 
Updated  Information  on  Fort  Allen  as 
Potential  Site,  Commonwealth  of 
Puerto  Rico  and  Chesapeake,  VA, 
Due:  March  31, 1997,  Contact:  Linda 
Blount  (757)  322-4892. 

Amended  Notices 

EIS  No.  960099,  Draft  EIS,  AFS.  OR,  Red 
Mountain  Project,  Implementation, 
Three  Timber  Sales:  Twin,  Muddy 
Creek  and  Gee,  Wallowa- Whitman 
National  Forest,  Baker  Ranger  District, 
Baker  County,  or.  Due:  Contact:  Barry 
Hansen  (503)  523-6391.  Published  FR 
01-19-96 — Officially  Withdrawn  by 
the  Preparing  Agency. 
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mS  No.  960587.  Draft  EIS.  AFS.  OR. 
Robinson-Scott  Landscape 
Management  Project,  Timber  Harvest 
and  other  Vegetation  Management, 
Willamette  National  Forest,  McKenzie 
Ranger  District,  Lane  and  Linn 
Coimties,  or.  Due:  February  24, 1997. 
Contort:  John  Allen  (541)  822-3381. 
Published  FR  12-27-96— Review 
Period  extended. 

mS  No.  970044,  Final  EIS,  AFS,  CA, 
Dinkey  Allotment  Livestock  Crazing 
Strategies,  hnplementation.  Sierra 
National  Forest,  Fresno  County,  CA, 
Due:  March  10, 1997,  Contact:  Terry 
Elliott  (209)  297-0706  ext.4881. 
Published  FR— 02-07-97— Telephone 
Niunber  Correction. 
Dated:  Fefaniary  11. 1997. 

B.  Katharine  Biggs, 

Associate  Dinctor.  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

(FR  Doc  97-3810  Filed  2-13-97;  8:45  am] 

MJJNQ  cow  «M-Se-» 


constitutes  final  Agency  action  and 
there  is  no  administrative  appeal. 
DATES:  This  action  is  effective  as  of 
February  6, 1997. 

ADDRESSES:  Copies  of  the  petition  and 
all  pertinent  information  relating  thereto 
are  on  file  at  the  following  location: 
Environmental  Protection  Agency, 
Region  6,  Water  Quality  Protection 
Division,  Soiuce  Water  Protection 
Branch  (6WQ-S),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Larry  D.  Wright,  Chief,  Source  Water 
Protection  Branch,  EPA — Region  6, 
telephone  (214)  665-7150. 
William  B.  Hathaway. 

Director,  Water  Quality  Protection  Division 
(6WQ). 

(FR  Doc.  97-3777  Filed  2-13-97;  8:45  am] 

MUMQ  CODE  «a»-60-P 


[FRi-MM-Z) 

Underground  Injection  Control 
Program;  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemptior>— 
Class  I  Hazardous  Waste  Injectton— 
Diamond  Shamrock  Refining 
Company,  LP.  (Diamond) 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  decision  on 
petition. 

SUMMARY:  Notice  is  hereby  given  that  an 
exemption  to  the  land  disposal 
restrictions  under  the  1984  Hazardous 
and  Sohd  Waste  Amendments  to  the 
Resource  Conservation  and  Recovery 
Act  has  been  granted  to  Diamond,  for 
the  Class  I  injection  wells  located  at  Sun 
Ray,  Texas.  As  required  by  40  CFR  part 
148,  the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reason^le  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  Diamond,  to 
injec^  specific  restricted  hazardous 
wastes  identified  in  the  exemption,  into 
the  Class  I  hazardous  waste  injecti(m 
wells  at  the  Sun  Ray,  Texas  faciUty,  for 
as  long  as  the  basis  for  granting  an 
approval  of  this  exemption  remains 
valid,  under  provisions  of  40  CFR 
148.24.  As  required  by  40  CFR  124.10, 
a  public  notice  was  issued  December  2, 
1996.  The  public  comment  period 
ended  on  January  21, 1997.  No 
comments  were  received.  This  decision 


FRL-6688-4] 

Community-Based  Environmental 
Protection  Committee  of  ttie  National 
Advisory  Council  for  Environmental 
Policy  and  Tedmology;  Public  Meeting 

AQBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

summary:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463.  EPA 
gives  notice  of  a  two-day  meeting  of  the 
Community-Based  Enviroiunental 
Protection  Committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environmental  policy  issues,  and  the 
Community-Based  Environmental 
Protection  Committee  was  formed  to 
identify  opportunities  for  harmonizing 
environmental  policy,  economic 
activity,  and  ecosystem  management. 

The  meeting  is  being  held  to  discuss 
recommendations  the  Committee  plans 
to  submit  to  EPA.  Scheduling 
constraints  preclude  oral  comments 
from  the  pubUc  during  the  meeting. 
Written  comments  can  be  submitted  by 
mail,  and  will  be  transmitted  to 
Committee  members  for  consideration. 
DATES:  The  public  meeting  will  be  held 
on  Tuesday,  March  11, 1997,  and 
Wednesday,  March  12, 1997,  at  the 
Embassy  Suites  Hotel,  1250  22nd  Street, 
N.W.,  Washington,  D.C.  On  Tuesday, 
March  11,  the  Committee  will  meet  from 
9:00  a.m.  to  5:00  p.m.,  and  on 
Wednesday,  March  12,  the  Committee 
will  meet  from  9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  Written  comments  should 
be  sent  to:  Deborah  Ross,  Office  of 


Cooperative  Environmental 
Management,  U.S.  EPA  (1601F),  401  M 
Street  SW,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Ross,  Designated  Federal 
Officer,  Direct  line  (202)  260-9752, 
Secretary's  line  (202)  260-9744. 

Dated:  January  23, 1997. 
Deborah  Rom, 
Designated  Federal  Officer. 
[FR  Doc.  97-3775  Filed  2-13-97;  8:45  am) 
NUMQ  COOC  «•»«)-« 


FEDERAL  COIMMUNICATIONS 
COMIMISSiON 

Notice  of  PubOG  Information 
Collections  Being  Reviewed  by  ttte 
Federal  Communications  Commission 

February  10, 1997. 
SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  buirden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  luiless  it 
displays  a  ourently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  Uie 
Commission,  including  whether  the 
information  shall  have  practical  utiUty; 
(b)  the  accuracy  of  the  Commission's 
biuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarify  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  April  15, 1997. 
ADDRESSES:  Direct  all  comments  to 
Dorothy  Conway,  Federal 
Communications  Commissions,  Room 
234, 1919  M  St.,  NW.,  Washington,  DC 
20554  or  via  internet  to 
dconwayQfcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Dorothy 
Conway  at  202-418-0217  or  via  internet 
at  dconway@fcc.gov. 
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SUPPLEMENTARY  INFORMAHON: 

OMB  Number:  3060-0589. 

Title:  Remittance  Advice  Fonn. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Form  Number:  FCC  Form  159/159-C. 

Respondents:  Businesses  or  other  for- 
profit;  individuals  or  households;  small 
business  or  oreanizations. 

Number  of  Respondents:  213,500. 

Estimated  time  per  response:  15 
minutes 

Total  annual  burden:  53,375  hours. 

Needs  and  Uses:  Fees,  Fines  &  Debts. 
This  form  is  the  Commission's 
remittance  advice  and  is  to  accompany 
any  payment  submitted  with  it.  The 
purpose  of  the  form  is  to  provide  the 
identity  of  the  payor,  the  amount  being 
paid,  and  the  reason  the  payment  is 
being  made. 

Specific  identification  of  the  payor, 
such  as  call  sign,  or  the  bill  that  was 
rendered,  such  as  invoice  number,  is 
also  required.  This  information 
facilitates  the  efficient  and  accurate 
processing  of  the  Commission's 
collections  by  its  designated  entities, 
such  as  a  lockbox  bank.  In  Public  Law 
104-134,  Chapter  10,  Section  31001, 
signed  April,  1966,  the  head  of  each 
Federal  agency  must  require  each 
person  doing  business  with  that  agency 
to  furnish  to  it  such  person's  taxpayer 
identifying  niunber.  Effective  July,  1996 
the  U.S.  Treasury  will  "flag"  (and  notify 
the  Commission)  and  all  payment 
requests  to  anyone  doing  business  with 
the  U.S.  Government,  if  their  taxpayer 
identifying  number  has  not  been 
furnished.  The  information  will  be  used 
by  the  FCC  and  the  U.S.  Treasury  for 
purposes  of  collecting  and  reporting  on 
any  delinquent  amounts  arising  out  of 
such  person's  relationship  with  the 
Government.  For  businesses,  the 
taxpayer  identifying  nimiber  is  its 
Internal  Revenue  Service-issued 
employer  identification  number.  This 
number  is  currently  used  by  the  FCC  as 
the  business'  accoimt  number  for 
identification  purposes  only.  Obtaining 
a  social  security  number  from  an 
individual  is  a  new  requirement 
imposed  on  all  Federal  agencies. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretory. 

[FR  Doc.  97-3686  Filed  2-13-97;  8:45  am) 

BHJJNO  CODE  tna-oi-p 


FEDERAL  HOUSING  FINANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
February  19, 1997. 


PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  N.W..  Washington,  D.C.  20006. 
STATUS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTER  TO  BE  CONSIDERED  DURING 
PORTIONS  OPEN  TO  THE  PUBLIC: 

•  Advances  to  Non-members — Final 
Rule. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202)  408-2837. 

Rita  I.  Fair, 

Managing  Director. 

IFR  Doc.  97-3889  Filed  2-12-97;  11:30  am] 

BOIMQ  CODE  673S-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(8)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Registo'. 

Agreement  No.:  202-010982-021. 

Title:  Florida-Bahamas  Shipowners 
and  Operators  Association  Agreement. 

Parties: 

Tropical  Shipping  &  Construction  Co., 
Ltd. 

Pioneer  Shipping  Ltd. 

SeaXpress,  Inc. 

CS  Med  Shipping  (Bahamas)  Ltd. 

Savoy  Shipping  Company 

Crowley  American  Transport,  Inc. 

Arawak  Bahamas  Line,  Ltd. 

Kirk  Line,  A  Division  of  Seaboard 
Marine,  Ltd. 

Synopsis:  The  proposed  Agreement 
expands  the  geographic  scope  of  the 
Agreement  to  include  ports  and  points 
in  the  Cayman  Islands,  and  to  substitute 
Seaboard  Marine,  Ltd.,  for  ICirk  Line,  a 
Division  of  Seaboard  Marine,  Ltd.,  as  a 
member  of  the  Agreement. 

Agreement  No.:  224-201017. 

Title:  Port  of  San  Francisco/Maruba 
S.C.A.  Terminal  Agreement. 

Parties: 

San  Francisco  Port  Commission 
("Port") 

Maruba  S.C.A.  ("Maniba") 

Synopsis:  The  proposed  Agreement 
gives  Maruba  the  non-exclusive  right  to 


use  the  Port's  South  Container  Terminal 
at  discoimted  dockage  and  wharfage 
rates  for  a  period  of  five  years. 

Dated:  February  11, 1997. 

By  Order  of  the  Federal  Maritime 
Commission. 

JoMph  C  PoUdng, 

Secretary. 

(FR  Doc.  97-3711  Filed  2-13-97;  8:45  am] 

BILUNQ  CODE  a7)»-01-M 


Ocean  Freight  Forwarder  License; 
Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  follovtring 
fi«ight  forwarder  licenses  have  been 
revoked  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  ocean  freight  forwarders,  effective  on 
the  corresponding  revocation  dates 
shown  below: 

License  Number:  3679. 

Name:  Alpha  Cargo  Services,  Inc. 

Address:  do  Sonya  Salkin,  Malnik  & 
Salkin,  1776  North  Pine  Island  Road, 
Suite  216,  Plantation,  FL  33322. 

Date  Revoked:  December  19, 1996. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  170. 

Name:  Cavalier  Shipping  Co.,  Inc. 

Address:  5445  Henneman  Drive,  100 
Trade  Winds  Center,  Norfolk.  VA  23513. 

Date  Revoked:  January  15, 1997. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  3893. 

Name:  Global  Shipping  and  Trade 
Services,  Inc. 

Address:  2000  South  Yale  Street, 
Santa  Ana,  CA  92704. 

Date  Revoked:  January  17, 1997. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3800. 

Name:  Hidalgo,  Inc. 

Address:  1427  Hudson  Street,  Kenner. 
Louisiana  70062. 

Date  Revoked:  December  18,  1996. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  266 1 . 

Name:  Interfreight  Shipping  Corp. 

Address:  c/o  H  and  M  Company,  700 
Belville  Turnpike,  Carney,  NJ  07032. 

Date  Revoked:  December  14, 1996. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3450. 

Name:  Ki  Suck  Chae  d/b/a  Pioneer 
Express  Line. 

Address:  15111  South  Figueroa  Street, 
Gardena,  CA  90248. 

Date  Revoked:  January  12, 1997. 
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Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  3799. 

Name:  Marco  Forwarding 
Internationa)  Co. 

Address:  5750  N.W.  32nd  Court. 
Miami,  FL  33142. 

Date  Revoked:  December  22. 1996. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

License  Number:  216. 

Name:  Pafco  Forwarders,  Inc. 

Address:  157  N.E.  8th  Street,  Miami, 
FL  33132. 

Date  Revoked:  December  7, 1996. 

Reason:  Failed  to  maintain  a  valid 
surety  bond. 

Brjruit  L.  VanBrakk, 

Director,  Bureau  of  Tariffs,  Certification  and 

Licensing. 

(FR  Doc.  97-3712  Filed  2-13-97;  8:45  am] 

■LUNQ  COM  nao-oi-M 


Sunshine  Act;  Ktoetlng 

AGENCY  HOUMNQ  THE  MEETING:  Federal 

Maritime  Commission 

TME  AND  DATE:  10:00  a.m.— February  19, 

1997 

PLACE:  800  North  Capitol  Street,  NW.— 

Room  905,  Washington.  D.C. 

STATUS:  Closed 

MATTER(S)  TO  BE  CONSIOERED: 

1.  Docket  No.  96-20— Port  Restrictions  and 
Riequirements  in  the  United  States/Japan 
Tmde — Consideration  of  Comments. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking.  Secretary.  (202)  523- 

5725. 

Jd— ph  C  Polking. 

Secretary. 

(FR  Doc.  97-3890  Filed  2-12-97;  11:30  am] 

■UMQ  OOOf  C7)0-»1-M 


FEDERAL  RESERVE  SYSTEM 

Agency  information  collection 
activities:  Sulxnisston  for  0MB  review; 
comment  request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 
SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  Board  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  on 
behalf  of  the  Office  of  the  Comptroller 
of  the  Currency,  the  Federal  Deposit 
Insurance  Corporation,  and  the  Board 


(the  agencies)  a  request  for  approval  of 
the  information  collection  system 
described  below.  The  Board  may  not 
conduct  or  sponsot.  and  the  respondent 
is  not  required  to  respond  to.  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1, 1995,  uiUess  it  displays 
a  currently  valid  OMB  control  number. 
DATES:  Comments  must  be  submitted  on 
or  before  March  17, 1997. 
ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number, 
should  be  addressed  to  the  OMB  desk 
officer  for  the  Board:  Alexander  Hunt, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  3208,  Washington,  DC  20503. 
Comments  should  also  be  addressed  to 
Mr.  William  W.  Wiles,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  N.W., 
Washington,  DC  20551,  or  delivered  to 
the  Board's  mail  room  between  8:45 
a.m.  and  5:15  p.m.,  and  to  the  sectirity 
control  room  outside  of  those  hoiu«. 
Both  the  mail  room  and  the  sectuity 
control  room  are  accessible  from  the 
courtyard  entrance  on  20th  Street 
between  Constitution  Avenue  and  C 
Street,  N.W.  Comments  received  may  be 
inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  Paperwork  Reduction  Act 
Submission  (OMB  83-1),  supporting 
statement,  and  other  dociunents  that 
have  been  submitted  to  OMB  for  review 
and  approval  may  be  requested  from  the 
agency  clearance  officer,  whose  name 
appears  below. 

Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829). 
Division  of  Research  and  Statistics. 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  iXl  20551. 
For  Teleconuniuiications  Device  for  the 
Deaf  (TDD)  users  only.  Dorothea 
Thompson,  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 
SUPPLEMENTARY  MFORMATION: 

Proposal  to  request  approval  &t)m 
OMB  of  the  extension,  with  revision,  of 
the  following  report: 

1.  Report  title:  Report  of  Assets  and 
Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks 
Fonn  number.  FFIEC  002 
OKfB  control  number.  7100-0032 
Frequency.  Quarterly 
Reporters:  U.S.  branches  and  agencies  of 
foreign  banks 
Annual  reporting  hours:  46.683 


Estimated  average  hours  per  response: 

22.75 

Number  of  respondents:  513 

Small  businesses  (that  is,  small  U.S. 

branches  and  agencies  of  foreign  banks) 

are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  3105(b)(2),  1817(a)(1)  and  (3). 
and  3102(b)).  Except  for  select  sensitive 
items,  this  information  collection  is  not 
given  confidential  treatment  (5  U.S.C. 
552(b)(8)). 

Abstract  On  November  5, 1996,  the 
Board  published  on  behalf  of  the  three 
agencies,  a  notice  in  the  Federal  Register 
(61  FR  56957)  describing  in  detail  and 
inviting  comment  on  the  proposed 
changes  to  this  collection  of 
information.  This  notice  provides  the 
public  with  the  opportunity  to  obtain, 
review,  and  comment  on.  the  Board's 
supporting  statement. 

On  a  quarterly  basis,  all  U.S.  branches 
and  agencies  of  foreign  banks  (U.S. 
branches)  are  required  to  file  detailed 
schedules  of  assets  and  liabiUties  in  the 
form  of  a  condition  report  and  a  variety 
of  supporting  schedules.  This  balance 
sheet  information  is  used  to  fulfill  the 
supervisory  and  regulatory  requirements 
of  the  International  Banking  Act  of 
1978.  The  data  are  also  used  to  augment 
the  bank  credit,  loan,  and  deposit 
information  needed  for  monetary  poUcy 
purposes.  The  Federal  Reserve  System 
collects  and  processes  this  report  on 
behalf  of  all  three  agencies. 

Current  Actions:  Effective  with  the 
March  31, 1997,  report  date,  generally 
accepted  accounting  principles  (GAAP) 
would  be  used  as  the  reporting  basis  for 
the  FFIEC  002,  although  it  should  be 
noted  that  GAAP  need  not  be  appUed  to 
immaterial  items.  Changes  would  be 
made  to  the  reporting  instructions  for 
the  following  topics  to  bring  them  into 
conformity  with  GAAP:  treatment  of 
assets  sold  with  recourse;  treatment  of 
futures,  forward,  and  standby  contracts; 
general  prohibition  on  the  netting  of 
assets  and  liabilities;  the  initial 
valuation  of  foreclosed  assets;  the 
treatment  of  repurchase  agreements;  and 
the  treatment  of  reciprocal  balances. 
The  changes  to  the  FFIEC  002  reporting 
forms  as  of  March  31, 1997,  reflect  new 
items  that  would  be  added  for 

(1)  The  amount  of  assets  netted 
against  liabilities  to  nonrelated  parties 
(excluding  deposits  in  insured 
branches)  on  die  balance  sheet  in 
accordance  with  GAAP, 

(2)  For  insured  branches,  the  amount 
of  assefs  netted  against  deposit 
liabilities  of  the  branch  (excluding  IBF) 
on  the  balance  sheet  in  accordance  with 
GAAP. 

(3)  Credit  derivatives, 
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(4)  Significant  components  of  other 
assets  including  claims  on  nonrelated 
parties,  and  other  liabilities  to 
nonrelated  parties, 

(5)  And  the  number  of  full-time 
equivalent  employees  at  each  U.S. 
branch.  These  new  items  would 
conform  with  items  proposed  or 
previously  added  to  the  commercial 
bank  Reports  of  Condition  and  Income 
(Call  Report)  (FFIEC  031-034;  OMB  No. 
7100-0036).  Other  changes  include 
revising  the  instructions  for  the 
reporting  of  "when-issued  securities" 
and  for  "firm  commitments  to  sell 
residential  mortgage  loans." 
Clarifications  or  other  conforming 
changes  would  also  be  made  to  several 
other  instructions.  The  Board  did  not 
receive  any  letters  of  comment  in 
response  to  the  notice  published  in  the 
Federal  Register  requesting  comment  on 
the  proposed  revisions  to  the  FFIEC  002 
for  1997.  However,  the  agencies  did 
receive  a  comment  letter  in  response  to 
a  proposed  instructional  change  related 
to  the  reporting  of  "when-issued 
securities"  commitments  on  the  Call 
Report.  The  commenter  observed  that 
the  Financial  Accounting  Standards 
Board  (FASB)  defined  the  term 
"derivative  financial  instrument"  in  its 
June  1996  exposure  draft  of  the 
proposed  accounting  standard 
"Accounting  for  Derivative  and  Similar 
Financial  Instruments  and  for  Hedging 
Activities"  as  a  financial  instnunent 
that  generally  does  not  require  the 
holder  or  writer  of  the  instrument  to 
own  or  deliver  the  underlying.  This 
commenter  felt  it  would  be  confusing  to 
report  when-issued  securities  as 
derivatives  in  Schedule  RC-L  if  they  are 
not  reported  as  such  for  other  financial 
reporting  purposes.  The  Federal 
Financial  Institutions  Examination 
Council  decided  that  institutions  that  do 
not  include  "when-issued  securities" 
commitments  as  part  of  their  disclosures 
about  derivatives  for  other  financial 
reporting  purposes  would  be  permitted 
to  report  commitments  to  sell  "when- 
issued  seciuities"  as  "other  off-balance 
sheet  assets"  and  commitments  to 
purchase  "when-issued  securities"  as 
"other  off-balance  sheet  liabilities"  in 
Schedule  RC-L.  For  purposes  of 
consistency,  the  agencies  also  will 
provide  this  option  in  the  FFIEC  002 
instructions. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  10, 1997. 
William  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc.  97-3770  Filed  2-13-97;  8:45  am] 
BIUMO  COM  «io-ei-f 


Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TME  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday.  February  19, 1997, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 

promotions,  assignments,  reassignments. 
and  salary  actions)  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  12, 1997. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-3882  Filed  2-12-97;  11:30  am) 

BILUNO  CODE  a21ft-01-P 


FEDERAL  RESERVE  BOARD 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

February  19, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  amendments  to  Regulation  Y 

(Bank  Holding  Companies  and  Change  in 
Bank  Control)  to  eliminate  unnecessary 
regulatory  burden  (proposed  earlier  for 
public  comment;  Docket  No.  R-0935). 

2.  Any  items  carried  forward  from  a 

previously  announced  meeting. 
Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S5  per  cassette  by  railing 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C 
20551. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  February  12, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-3883  Filed  2-J2-97;  11:30  ara] 
BIUJNQCOOC  SMO-ei-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Sut>8tances  and 
Disease  Registry 

Public  Meeting  of  the  Inter-Tribal 
Council  on  Hanford  Health  Projects 
OCHHP).  in  Association  With  the 
Meeting  of  the  Citizens  Advisory 
Committee  on  Public  Health  Service 
Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  Hanford  Health 
Effects  Subcommittee 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  and  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
following  five  meetings. 
NAME:  Public  Meeting  of  the  Inter-Tribal 
Council  on  Hanford  Health  Projects 
(ICHHP),  in  association  with  the 
meeting  of  the  Citizens  Advisory 
Committee  on  Public  Health  Service 
Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

Dates:  February  19, 1997,  May  7, 
1997. 

Times:  9  a.m.-5  p.m. 

Place: 
Red  Lion  Hotel/Jantzen  Beach,  909 

North  Hayden  Island  Drive,  Portland, 

Oregon  97217 
Cavanaugh's  at  Colimibia  Center,  1101 

Columbia  Center  Boulevard, 

Kennewick,  Washington  99336, 

Tel:  503/283^466,  509/783-0611. 

Fax:  503/283-4743,  509/735-3087. 

Dates:  July  23, 1997,  October  8, 1997. 

Times:  9  a.m.-5  p.m.,  9  a.m.-5  p.m. 

Place: 
Marines'  Memorial  Club,  609  Sutter 

Street  (at  Mason),  San  Francisco, 

California  94102 
Coeur  d'Alene  Inn,  West  414  Appleway, 

Coeur  d'Alene,  Idaho  83814. 

Tel:  415/673-6672,  208/765-3200.     . 

Fax;  415/441-3649,  208/664-1962. 

Date:  December  10, 1997. 

Time:  9  a.m.-5  p.m. 

Place:  Madison  Hotel,  515  Madison 
Street,  Seattle,  Washington  98104. 

Tel:  206/583-0300. 

Fax: 206/624-8125. 
STATUS:  Open  to  the  public,  limited  only 
by  the  space  available.  The  meeting 
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nxims  accommodate  approximately  50 
people. 

BACKQROUNO:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in 
October  1990  and  renewed  in  November 
1992  between  ATSDR  and  DOE.  The 
MOU  delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105, 107,  and  120  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
.toxicological  profiles. 

In  addition,  imder  an  MOU  signed  in 
December  1990  with  DOE.  the 
Department  of  Health  and  Hiunan 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities,  woricers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  fix)m 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CI>C. 


Community  involvement  is  a  critical 
part  of  ATSDR's  and  CDC's  energy- 
related  research  and  activities  and  input 
from  members  of  the  ICHHP  is  part  of 
these  efforts.  The  ICHHP  will  work  with 
the  HHES  to  provide  input  on  American 
Indian  health  effects  at  the  Hanford. 
Washington  site.  .' 

PURPOSE:  The  purpose  of  these  meetings 
is  to  address  issues  that  are  unique  to 
tribal  involvement  with  the  HHES, 
including  considerations  regarding  a 
proposed  medical  monitoring  program 
and  explorations  of  options  and 
alternatives  to  providing  support  for 
tribal  involvement  in  HHES. 

MATTERS  TO  BE  DISCUSSED:  Agenda  items 
will  include  a  dialogue  on  issues  that 
are  unique  to  tribal  involvement  with 
the  HHES.  This  will  include  exploring 
options  and  alternatives  to  providing 
support  for  tribal  involvement  in  HHES 
and  a  discussion  of  tribal  representation 
on  HHES. 

Agenda  items  are  subject  to  change 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Linda  A.  Carnes,  Health  Council 
Advisor,  ATSDR,  1600  Clifton  Road, 
NE,  M/S  E-28,  Atlanta,  Georgia  30333, 
telephone  404/639-0730,  FAX  404/639- 
0759. 


as 


Dated:  February  7. 1997. 
Carolyn  I.  Russeil, 

Director,  Management  Anaiysis  and  Services 
Office  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  97-3732  Filed  2-13-97;  8:45  ami 
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Substance  Abuse  and  Mental  Health 
Services  AdministFation 

Rscal  Year  (FY)  1997  Funding 
Opportunities  for  Knowledge 
Development  and  Application 
Cooperative  Agreements 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  HHS. 
ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services 
Administration's  (SAMHSA)  Center  for 
Mental  Health  Services  (CMHS),  Center 
for  Substance  Abuse  Prevention  (CSAP), 
and  Center  for  Substance  Abuse 
Treatment  (CSAT)  announce  the 
availability  of  FY  1997  funds  for 
Knowledge  Development  and 
Application  cooperative  agreements  for 
the  following  activity.  This  activity,  a 
collaborative  effort  of  SAMHSA  and  The 
Casey  Family  Program,  is  discussed  in 
more  detail  under  Section  4  of  this 
notice.  This  notice  is  not  a  complete 
description  of  the  activity;  potential 
applicants  must  obtain  a  copy  of  the 
Guidance  for  Applicants  (GFA)  before 
preparing  an  application. 


Activity 


Starting  Early  Starting  Smart 


Application 
deadbne 


04/17/97 


Estimated 

funds  avai(- 

abie 

(million) 


$6.4 


Estimated 

numt)erof 

awards 


11 


Project  pe- 
riod (years) 


Note:  SAMHSA  published  notices  of 
available  funding  opportunities  in  FY  1997 
in  the  Federal  Register  (Vol.  62,  No.  16)  on 
Friday.  January  24, 1997,  and  in  (Vol.  62,  No. 
27)  on  Monday,  February  10, 1997.  It 
anticipates  publishing  additional  notices  of 
available  funding  opportunities  in  the 
coming  weeks. 

The  actual  amount  available  for 
awards  and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  volume  and 
quality  of  applications.  Awards  are 
usually  made  for  grant  periods  bom  one 
to  three  years  in  diu^tion.  FY  1997 
funds  for  activities  discussed  in  this 
announcement  were  appropriated  by  the 
Congress  imder  Pub.  L.  104-208. 
SAMHSA 's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 


agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2. 1993. 

The  Public  Healdi  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  SAMHSA  Centers' 
substance  abuse  and  mental  health 
services  activities  address  issues  related 
to  Healthy  People  2000  objectives  of 
Mental  Health  and  Mental  Disorders; 
Alcohol  and  Other  Drugs;  Clinical 
Preventive  Services;  HIV  Infection;  and 
Surveillance  and  Data  Systems. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report: 
Stock  No.  017-001-00474-0)  or 
Summary  Report:  Stock  No.  017-001- 


00473-1)  through  the  Superintendent  of 
Documents,  Government  Printing 
OfBce.  Washington.  DC  20402-9325 
(Telephone:  202-512-1800). 

GENERAL  INSTRUCTIONS:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
5/96;  0MB  No.  0937-0189).  The 
application  kit  contains  the  GFA 
(complete  programmatic  guidance  and 
instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from  the  organization  specified 
in  Section  4. 

When  requesting  an  application  kit. 
the  applicant  must  specify  the  particular 
activity  for  which  detailed  information 
is  desired.  This  is  to  ensure  receipt  of 
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all  necessary  forms  and  information, 
including  any  specific  program  review 
and  award  criteria. 

The  PHS  5161-1  application  form  is 
also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page  (address:  http://www.samhsa.gov). 
Click  on  SAMHSA  Funding 
Opportunities  for  instructions.  You  can 
also  click  on  the  address  of  the  forms 
distribution  Web  Page  for  direct  access. 

The  full  text  of  the  activity  (i.e..  the 
GFA)  described  in  Section  4  is  available 
electronically  via  the  following: 

SAMHSA's  Worid  Wide  Web  Home 
Page  (address:  http://www.samhsa.gov) 
and  SAMHSA's  Bulletin  Board  (800- 
424-2294  or  301-443-0040). 
APPLICATION  SUBMISSION:  Applications 
must  be  submitted  to:  SAMHSA 
Programs,  Division  of  Research  Grants. 
National  Institutes  of  Health,  Suite 
1040.  6701  Rockledge  Drive  MSC-7710, 
Bethesda,  Maryland  20892-7710* 

(*  Applicants  who  wish  to  use  express  mail 
or  courier  service  should  change  the  zip  code 
to  20817.) 

APPUCATION  DEAOUNES:  The  deadline  for 
receipt  of  applications  is  Hsted  in  the 
table  above. 

Competing  applications  must  be 
received  by  the  indicated  receipt  date  to 
be  accepted  for  review.  An  application 
received  after  the  deadUne  may  be 
acceptable  if  it  carries  a  legible  proof-of- 
mailing  date  assigned  by  the  carrier  and 
that  date  is  not  later  than  one  week  prior 
to  the  deadline  date.  Private  metered 
postmarks  are  not  acceptable  as  proof  of 
timely  mailing. 

Applications  received  after  the 
deadline  date  and  those  sent  to  an 
address  other  than  the  address  specified 
above  will  be  returned  to  the  applicant 
without  review. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  activity-specific  technical 
information  should  be  directed  to  the 
program  contact  person  identified  in 
Section  4. 

Requests  for  information  concerning 
business  management  issues  should  be 
directed  to  the  grants  management 
contact  person  identified  in  Section  4. 
SUPPLEMENTARY  INFORMATION:  To 
facilitate  the  use  of  this  Notice  of 
Funding  Availability,  information  has 
been  organized  as  outlined  in  the  Table 
of  Contents  below.  For  each  activity,  the 
following  information  is  provided. 

•  AppUcation  Deadline. 

•  Puq>ose. 

•  Priorities. 

•  Eligible  Applicants. 

•  Grants/Cooperative  Agreements/ 
Amounts. 

•  Catalog  of  Federal  Domestic 
Assistance  Number. 


•  Contacts. 

•  Application  Kits. 


Table  of  Contents 

1.  Program  Background  and  Objectives 

2.  Special  Concerns 

3.  Criteria  for  Review  and  Funding 
3.1    General  Review  Criteria 

-  3.2    Funding  Criteria  for  Scored 
Applications 

4.  Special  FY  1997  Substance  Abuse  and 

Mental  Health  Services  Administration 
Activities 
4.1    Cooperative  Agreements 
4.1.1    Cooperative  Agreemen  ts  for 
Integrating  Mental  Health  and  Substance 
Abuse  Prevention  and  Treatment 
Services  with  Primary  Health  Care 
Service  Setting  or  with  Early  Childhood 
Service  Settings,  for  Children  Ages  Birth 
to  7  and  their  Families/Caregivers  (Short 
Title:  Starting  Early  Starting  Smart) 

5.  Public  Health  System  Reporting 

Requirements 

6.  PHS  Non-use  of  Tobacco  Policy  Statement 

7.  Executive  Order  12372 

1.  Program  Background  and  Objectives 

SAMHSA's  mission  within  the 
Nation's  health  system  is  to  improve  the 
quality  and  availability  of  prevention, 
early  intervention,  treatment,  and 
rehabilitation  services  for  substance 
abuse  and  mental  illnesses,  including 
co-occiuring  disorders,  in  order  to 
improve  health  and  reduce  illness, 
death,  disabiUty,  and  cost  to  society. 

Reinventing  government,  with  its 
emphases  on  redefining  the  role  of 
Federal  agencies  and  on  improving 
customer  service,  has  provided 
SAMHSA  with  a  welcome  opporttmity 
to  examine  carefully  its  programs  and 
activities.  As  a  result  of  that  process, 
SAMHSA  is  moving  assertively  to  create 
a  renewed  and  strategic  emphasis  on 
using  its  resources  to  generate 
knowledge  about  ways  to  improve  the 
prevention  and  treatment  of  substance 
abuse  and  mental  illness  and  to  work 
with  State  and  local  governments  as 
well  as  providers,  families,  and 
consumers  to  efiiectively  use  that 
knowledge  in  everyday  practice.  As  part 
of  this  reinvention  effort,  SAMHSA  has 
also  explored  collaborating  with  other 
organizations  which  share  our  interest 
in  funding  the  development  of 
knowledge  in  which  we  share  a  mutual 
interest.  In  the  instant  case,  SAMHSA  is 
engaging  in  a  limited  collaborative  effort 
with  The  Casey  Family  Program  to  fund, 
monitor,  and  evaluate  the  projects 
funded  under  this  GFA.  The  Casey 
Family  Program  has  provided  a  portion 
of  the  funds  SAMHSA  will  use  in 
making  awards  under  this  GFA  In 
addition.  The  Casey  Family  Program 
may  decide  to  select  several  of  the 
projects  funded  by  this  program  to  assist 
in  supporting  program  operations 


beyond  the  life  of  Federal  support.  The 
selection  of  these  grantees  will  be  solely 
within  The  Casey  Family  Program's 
discretion. 

The  agency  has  transformed  its 
demonstration  grant  programs  bom 
service-delivery  projects  to  knowledge 
acquisition  and  appfication.  For  FY 
1997,  SAMHSA  has  developed  an 
agenda  of  new  programs  designed  to 
answer  specific  important  policy- 
relevant  questions.  These  questions, 
specified  in  this  and  subsequent  Notices 
of  Fimding  AvailabiUty,  are  designed  to 
provide  critical  information  to  improve 
the  Nation's  mental  health  and 
substance  abuse  treatment  and 
prevention  services. 

The  agenda  is  the  outcome  of  a 
process  whereby  providers,  services 
researchers,  consumers.  National 
Advisory  Council  members  and  other 
interested  persons  participated  in 
special  meetings  or  responded  to  calls 
for  suggestions  and  reactions.  From  this 
input,  each  SAMHSA  Center  developed 
a  "menu"  of  suggested  topics.  The 
topics  were  discussed  jointly  and  an 
agency  agenda  of  critical  topics  was 
agreed  to.  The  selection  of  topics 
depended  heavily  on  policy  importance 
and  on  the  existence  of  adequate 
research  and  practitioner  experience  on 
which  to  base  studies.  While 
SAMHSA's  FY  1997  programs  will 
sometimes  involve  the  evaluation  of 
some  deUvery  of  services,  they  are 
services  studies  and  appUcation 
activities,  not  merely  evaluation,  since 
they  are  aimed  at  answering  policy- 
relevant  questions  and  putting  that 
knowledge  to  use. 

SAMHSA  differs  from  other  agencies 
in  focusing  on  needed  information  at 
the  services  delivery  level,  and  in  its 
question-focus.  Dissemination  and 
application  are  infegral,  major  features 
of  the  programs.  SAMHSA  believes  that 
it  is  important  to  get  the  information 
into  the  hands  of  the  public,  providers, 
and  systems  administrators  as 
effectively  as  possible.  Technical 
assistance,  training,  preparation  of 
special  materials  will  be  used,  in 
addition  to  normal  communications 
means. 

2.  Special  Concerns 

SAMHSA's  FY  1997  Knowledge 
Development  and  Application  activities 
discussed  below  do  not  provide  funds 
for  mental  health  and  substance  abuse 
treatment  and  prevention  services 
except  for  costs  required  by  the 
particular  8ctivitv'«  study  design. 
Applicants  are  required  to  propose  true 
knowledge  application  or  luiowledge 
development  and  application  projects. 
Applications  seeking  funding  for 
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services  pro)ects  will  be  considered 
nonresponsive.  Applications  that  are 
incomplete  or  nonresponsive  to  the  GFA 
will  be  returned  to  the  apphcant 
without  further  consideration. 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
for  SAMHSA  to  support  activities  that 
will  improve  the  provision  of  treatment, 
prevention  and  related  services, 
including  the  development  of  national 
mental  health  and  substance  abuse  goals 
and  model  programs,  competing 
applications  requesting  funding  under 
the  specific  project  activity  in  Section  4 
mil  be  reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures. 

3. 1  Genera]  Review  Criteria 

As  pubUshed  in  the  Federal  Register 
on  July  2, 1993  (Vol.  58.  No.  126). 
SAMHSA 's  "Peer  Review  and  Advisory 
Council  Review  of  Grant  and 
Cooperative  Agreement  Applications 
and  Contract  Proposals,"  peer  review 
groups  will  take  into  accoimt,  among 
other  factors  as  may  be  specified  in  the 
appUcation  guidance  materials,  the 
following  general  criteria: 

•  Potential  significance  of  the 
proposed  project; 

•  Appropriateness  of  the  applicant's 
proposed  objectives  to  the  goals  of  the 
specific  program; 

•  Adequacy  and  appropriateness  of 
the  proposed  approach  and  activities; 

•  Adequacy  oi  available  resources, 
such  as  facilities  and  equipment; 

•  Qualifications  and  experience  of  the 
applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

•  Reasonableness  of  me  proposed 
budget. 

3.2  Funding  Criteria  for  Scored 
Applications 

AppUcations  will  be  considered  for 
funding  on  the  basis  of  their  overall 
technical  merit  as  determined  through 
the  peer  review  group  and  the 
appropriate  National  Advisory  Council 
(if  applicable)  review  process. 

Other  funding  criteria  will  include: 

•  Availability  of  funds. 
Additional  funding  criteria  specific  to 

the  programmatic  activity  may  be 
included  in  the  appUcation  guidance 
materials. 

4.  Special  FY  1907  Sobetance  Abuse 
and  Mental  Health  Services 
Administration  Activities 

4. 1    Cooperative  Agreements 

A  major  SAMHSA  cooperative 
agreement  program  is  discussed  below. 
Substantive  Federal  programmatic 
involvement  is  required  in  cooperative 


agreement  programs.  Federal 
involvement  will  include  planning, 
guidance,  coordination,  and 
participating  in  programmatic  activities 
(e.g.,  participation  in  publication  of 
findings  and  on  steering  conunittees). 
Periodic  meetings,  conferences  and/or 
communications  with  the  award 
recipients  may  be  held  to  review 
mutually  agreed-upon  goals  and 
objectives  and  to  assess  progress. 
Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  application  guidance 
materials. 

4.1.1    Cooperative  Agreements  for 
Integrating  Mental  Health  and 
Substance  Abuse  Prevention  and 
Treatment  Services  With  Primary  Health 
Care  Service  Settings  or  With  Early 
Childhood  Service  Settings,  for  Children 
Ages  Birth  to  7  and  Their  Families/ 
Caregivers  (Short  Title:  Starting  Early 
Starting  Smart) 

•  Application  Deadline:  April  17, 
1997 

•  Purpose:  Cooperative  agreements 
will  be  awarded  to  support  knowledge 
development  and  appUcation  (KDA) 
efforts  to  generate  new  knowledge  about 
and  test  the  effectiveness  for  children 
ages  birth  to  7  and  their  famiUes/ 
caregivers,  of  integrating  mental  health 
and  substance  abuse  prevention  and 
treatment  services  (behavioral  health 
services),  with  primary  health  care 
service  settings  and/or  with  early 
childhood  service  settings,  and  to 
synthesize  the  results  of  this  effort,  and 
compare  it  to  the  usual  standard  of 
commimity  care. 

Cooperative  agreements  will  be 
awarded  for  two  lands  of  applications: 
Knowledge  Development  Starting  Early 
Starting  Smart  (SESS)  sites  and  a  data 
coordinating  center. 

The  primary  goal  of  this  program  is  to 
provide  answers  to  the  following 
questions: 

(1)  Will  the  integration  of  behavioral 
health  services  with  a  primary  health 
care  or  early  childhood  service  site  lead 
to  higher  rates  of  entry  into  prevention, 
early  intervention  or  treatment  of 
children/famiUes  identified  as  in  need 
of  behavioral  health  services  as 
compared  to  children/famiUes  served  in 
primary  health  care  or  early  childhood 
service  settings  where  no  such 
integration  or  services  takes  place? 

(2)  Will  the  integration  of  behavioral 
health  services  with  a  primary  health 
care  or  early  childhood  service  site 
promote  and  sustain  measurable 
improvements  (social,  emotional,  and 
cognitive)  in  children  and  families 
served,  compared  to  children  and 
famiUes  in  primary  health  care  or  early 


childhood  service  settings  where  no 
such  integration  of  services  takes  place? 

•  Priorities:  None. 

•  Eligible  Applicants:  AppUcations 
for  either  SESS  sites  or  the  data 
coordinating  center  may  be  submitted 
by  imits  of  State  or  local  governments 
and  by  domestic  private  nonprofit  and 
for-profit  organizations  such  as 
community-based  organizations, 
universities,  colleges,  and  hospitals. 

Each  SESS  site  proposal  must  include 
documentation  regarding  the  existence 
of  an  infra-structure  and  two  years  of 
experience  providing  behavioral  health 
and  other  relevant  services  to  the  target 
population. 

•  Cooperative  Agreements/Amounts: 
Approximately  $5.9  miUion  will  be 
available  to  support  approximately  10 
SESS  site  awards  and  $500,000  to 
support  one  data  coordinating  center 
award  under  this  GFA  in  FY  1997. 
Actual  funding  levels  will  depend  upmi 
the  availabiUty  of  appropriated  funds. 

•  Catalog  of  Federal  Domestic 
Assistance  Number:  93.230 

•  Program  Contact:  For  programmatic 
or  technical  assistance,  contact: 

Rose  C.  Kittrell,  MSW,  Starting  Early- 
Starting  Smart,  Early  Childhood 
Collaboration,  Substance  Abiise  and 
Mental  health  Services 
Administration,  Rockwall  II,  Room 
1075,  5600  Fishers  Lane,  RockviUe. 
MD  20657.  (301)  443-0354  or  (301) 
443-9110. 

•  Grants  Management  Contact:  For 
business  management  assistance, 
contact:  Mary  Lou  Dent.  Division  of 
Grants  Management.  OPS.  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Rockwall  II .  Room  640, 
5600  Fishers  Lane,  RockviUe,  MD 
20857,  (301)  443-5702. 

•  Application  Kits:  Application  kits 
are  available  from:  National 
Clearinghouse  for  Alcohol  and  Drug 
Information,  PO  Box  2345.  RockviUe, 
MD  20847-2345. 1-800-72^-6686;  1- 
800-487-4889  TDD,  Via  Internet: 
www.health.org  (go  into  Forum  Section 
of  the  web  site,  cUck  on  "CSAP  FY  97 
grant  opportimities"). 

Visually  impaired:  disk  versions  of 
the  appUcation  may  be  requested. 

5.  PnbUc  Health  System  Reporting 
Requirements 

The  PubUc  Health  Sjmtern  Impact 
Statement  (PHSIS)  is  intended  to  keep 
State  and  local  health  officials  apprised 
of  proposed  health  services  grant  and 
cooperative  agreement  appUcations 
submitted  by  community-based 
nongovernmental  organizations  within 
their  jurisdictions. 

Commiuiity-based  nongovernmental 
service  providers  who  are  not 
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transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

0.  A  simmiary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  appUcants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements. 

Application  guidance  materials  will 
specify  if  the  FY  1997  activity  described 
above  is/is  not  subject  to  the  Public 
Health  System  Reporting  Requirements. 

6.  PHS  Non-Use  of  Tobacco  Policy 
Statement 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition,  Pub.  L.  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  fadUty)  in  which 
regular  or  routine  education,  library, 
day  caraf  health  care,  or  early  childhood 
development  services  are  provided  to 
children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Specific  application  guidance 
materials  may  include  more  detailed 
guidance  as  to  how  a  Center  will 
implement  SAMHSA's  policy  on 
promoting  the  non-use  of  tobacco. 

117.  Executive  Order  12372 

Applications  submitted  in  response  to 
the  FY  1997  activity  Usted  above_are 
subject  to  the  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  through  DHHS 
regulations  at  45  CFR  part  100.  E.O. 
12372  sets  up  a  system  for  State  and 
local  government  review  of  applications 
for  Federal  financial  assistance. 
AppUcants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 


serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  cxirrent  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials.  The  SPOC  should 
send  any  State  review  process 
recommendations  directly  to:  Office  of 
Extramural  Activities  Review, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
Building,  Room  17-69,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  February  10, 1997. 
Richard  Kopaoda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Administration. 
IFR  Doc.  97-3713  Filed  2-13-97;  8:45  am) 
<  BHJJNQ  CODE  41«t-40-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doetot  No.  FR-4124-M-^ 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW,  Washington.  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-256S  (these 
telephone  nimibers  are  not  toll-fi%e),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD 
reviewed  in  1996  for  suitabiUty  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  imderutilized  buildings 
and  real  property  controlled  by  such 


agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  

In  accordance  with  24  CFR  §  581.3(b) 
landholding  agencies  are  required  to 
notify  HUD  by  December  31, 1996.  the 
current  availabihty  status  and 
classification  of  each  property 
controlled  by  the  Agencies  that  were 
published  by  HUD  as  suitable  and 
available  which  remain  available  for 
apphcation  for  use  by  the  homeless. 

Pursuant  to  24  CFR  §  581.8  (d)  and  (e) 
HUD  is  required  to  publish  a  Ust  of 
those  properties  reported  by  the 
Agencies  and  a  Ust  of  suitable/ 
unavailable  properties  including  the 
reasons  why  they  are  not  available. 

Properties  Usted  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  dajrs 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41,  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-&«e  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include, 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utiUze  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program,  24  CFR  part  581. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Army:  Derrick 
Mitchell,  CECPW-FP,  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria  VA  22310-3862  (703)  428- 
6083;  Corps  of  Engineers:  Bob 
Swieconek,  Army  Corps  of  Engineers, 
Management  and  Disposal  Ehvision, 
Room  4224.  20  Massachusetts  Ave.  NW, 
Washington.  DC  20314-1000;  (202)  761- 
1753;  U.S.  Navy:  John  J.  Kane,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-0474;  U.S.  Air  Force: 
Barbara  JenkinSi  Air  Force  Real  Estate 
Agency  (Area/Ml),  Boiling  AFB,  112 
Luke  Avenue,  Suite  104,  Washington. 
DC  20332-8020;  (202)  767-4184;  GSA: 
Brian  K.  Polly.  Office  of  Property 
Disposal.  GSA,  18th  and  F  Streets  NW, 
Washington.  DC  20405;  (202)  501-2059; 
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Dept  of  Veterans  Affidrs:  George  L. 
Szwaicman.  Land  Management  Service, 
Dept.  of  Veterans  Affairs,  room  414, 
La&yette  Bldg..  811  Vermont  Ave.  NW, 
Washington,  DC  20420;  (202)  565-5941; 
Dept.  of  Energy:  Marsha  Penhaker, 
Facilities  Planning  and  Acquisition 
Branch,  FM-20,  Room  6H-058, 
Washington,  DC  20585;  (202)  586-1191; 
Dept.  of  Transportation:  Rugene  Spruill, 
Space  Management,  Transportation 
Administrative  Service  Center,  DOT, 
400  Seventh  St.  SW,  room  2310, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Lola  D.  Knight, 
Property  Management,  Dept.  of  Interior, 
1849  C  St.  NW,  Mailstop  5512-4^^13, 
Washington,  DC  20240;  (202)  208-4080; 
(These  are  not  toll-free  numbers). 

Dated:  February  7, 1997. 

Jaofuie  M.  Lawing, 

Depu  ty  Assistan  t  Secretary  for  Economic 
Development. 

TITLE  V  PROPERTIES  REPORTED  IN  YEAR 
96  WHICH  ARE  SUITABLE  AND 
AVAILABLE 

Air  Force 

Arizona 

Buildings 

38  Family  Housing 

Property  Number  189510036 

Fed  Reg  Date:  08/23/96 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend.  AZ.  Co:  Maricopa,  Zip:  86025- 

Status:  Excess 

Comment:  1170  sq.  ft.  ea.,  1  story  relocatable 

framed  residences,  good  condition,  secured 

area  w/altemate  access. 
26  Family  Housing 
Property  Number  189510037 
Fed  Reg  Date:  08/23/96 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend,  AZ.  Co:  Maricopa,  Zip:  86025- 
Status:  Excess 
Comment:  1456  sq.  ft.  ea.,  1  story  block  frame 

residences,  off-site  removal  only,  good 

condition. 
18  Detached  Garages 
Property  Number  189510039 
Fed  Reg  Date:  08/23/96 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend,  AZ,  Co:  Maricopa,  Zip:  8602&- 
Location:  Inc.  bldgs.  630.  640.  670,  660,  710, 

720.  760,  790,  800.  820,  840,  870.  880,  910, 

920, 950.  960  on  Milan  Loop 
Status:  Excess 
Comment:  186  sq.  ft.  ea.,  wood  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 
Facility  «1004 

Property  Number  189510040 
Fed  Reg  Date:  08/23/96 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend.  AZ,  Co:  Maricopa.  Zip:  8602S- 
Status:  Excess 
Comment:  1734  sq.  ft.,  slump  blocks  frame, 

1  story,  good  condition,  off-site  removal 

only,  most  recent  use — residence. 
Facility  #4250 
Property  Number  189510043 


Fed  Reg  Date:  08/23/96 

Gila  Bend  AF  Auxiliary  Field 

Gila  Bend,  AZ,  Co:  Maricopa,  Zip:  86025- 

Status:  Excess 

Comment:  7800  sq.  ft,  prefab  steel  frame,  2 

story,  good  condition,  off-site  removal 

only,  most  recent  use— dormitory. 
Facility  «4252 

Property  Number  189510044 
Fed  Reg  Date:  08/23/96 
Gila  Bend  AF  Auxiliary  Field 
Gila  Bend,  AZ,  CO:  Maricopa,  Zip:  86025- 
Status:  Excess 
Comment:  144  sq.  ff.,  metal  frame,  1  story, 

good  condition,  off-site  removal  only,  most 

recent  use — storage. 

California 

Land 

60  ARG/IK 

Property  Number  189010189 

Fed  Reg  Date:  08/23/96 

Project  Name:  Travis  Air  Force  Base 

Travis  ILS  Outer  Marker  Annex 

Rio-Dixon  Road 

Travis  AFB,  CA,  Co:  Solano,  Zip:  94535-5496 

Location:  State  Highway  113 

Status:  Excess 

Comment:  .13  acres;  most  recent  use — 

location  for  instrument  landing  systems 

equipment 

Buildings 

Bldg.  604 

Property  Number  189010237 

Fed  Reg  Date:  08/23/96 

Project  Name:  Point  Arena  Air  Force  Station 

Point  Arena  Air  Force  Station 

CA,  Co:  Mendocino,  Zip:  95468-5000 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  60S 

Property  Number  189010238 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino.  Zip:  9546»-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 

Bldg.  612 

Property  Number  189010239 

Fed  Reg  Date:  08/23/96 

Project  Name:  Point  Arena  Air  Force  Station 

Point  Arena  Air  Force  Station 

CA,  Co:  Mendocino,  Zip:  95468-5000 

Status:  Unutilized 

Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  611 

Property  Number  189010240 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino.  Zip:  95468-5000 
Status:  Unutilized 
Conmient:  1232  sq.  ft;  stucco-wood  frame; 

most  recent  use — housing. 
Bldg.  613 

Property  Number  189010241 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino.  Zip:  95468-5000 


Status:  Unutilized 

Comment:  1232  sq.  ff.;  stucco-wood  frame; 

most  recent  use— housing. 
Bldg.  614 

Property  Number  189010242 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino,  Zip:  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use— housing. 
Bldg.  615 

Property  Number  189010243 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino,  Zip:  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft;  stucco-wood  frame; 

most  recent  use — ^housing. 
Bldg.  616 

Property  Number  189010244 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino,  2Up:  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft;  stucco-wood  frame; 

most  recent  use— housing. 
Bldg.  617 

Property  Number  189010245 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Force  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino,  Zip:  95468-5000 
Status:  Unutilized 
Coimnent:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use-housing. 
Bldg.  618 

Property  Number  189010246 
Fed  Reg  Date:  08/23/96 
Project  Name:  Point  Arena  Air  Fcwce  Station 
Point  Arena  Air  Force  Station 
CA,  Co:  Mendocino,  Zip:  95468-5000 
Status:  Unutilized 
Comment:  1232  sq.  ft.;  stucco-wood  frame; 

most  recent  use— housing  needs  rehab. 

Colorado        ^ 

Buildings 

Bldg.  08000 

Property  Number  189620034 

Fed  Reg  Date:  08/23/96 

Lamar  Comm.  Facility 

La  Mar,  CO,  Co:  Prowers,  Zip:  81052- 

Status:  Excess 

Comment:  2332  sq.  ft.  bldg.  on  approx.  3.67 

acres,  hook-ups  disconnected,  needs  repair 
GSA  No.:  7-O-CQ-6025. 

Florida 

Buildings 

Bldg.  244 

Property  Number  189520001 

Fed  Reg  Date:  08/23/96 

MacDill  Auxiliary  Airfield  No.  1 

Avon  Park.  FL,  Co:  Polk.  Zip:  33825- 

Status:  Excess 

Comment:  6239  sq.  ft.,  masomy  frame,  needs 

rehab,  secured  area  w/altemate  access, 

moat  recent  use— commissary. 
Bldg.  242 
Property  Number  189520002 
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Fed  Reg  Date:  08/23/96 

MacDill  Auxiliary^irfield  No.  1 

Avon  Park,  FL.  Co:  Polk,  2Up:  33825- 

Status:  Excess 

Comment:  8554  sq.  ft.,  steel  frame  module, 

secured  area  w/alternate  access,  most 

recent  use— exchange  branch. 
Bldg.  427 

Property  Number:  189520003 
Fed  Reg  Date:  08/23/96 
MacDill  Auxiliary  Airfield  No.  1 
Avon«>ark,  FL,  Co:  Polk,  Zip:  33825- 
Status:  Excess 
Comment:  5258  sq.  ft,  metal  &  masonry 

frame,  secured  area  w/altemate  access, 

most  recent  use — bowling  center. 

Facility  No.  0001 

Property  Number  189610010 

Fed  Reg  Date:  08/23/96 

Cocoa  Beach  Conmi.  Annex  No.  2  - 

Cocoa  Beach,  FL.  Co:  Brevard,  Zip:  32931- 

Status:  Unutilized 

Comment:  telephone  switchgear  bldg.,  474 

sq.  ft.,  possible  asbestos. 
Facility  No.  00901 
Property  Number  189610011 
Fed  Reg  Date:  08/23/96 
Cocoa  Beach  Comm.  Aimex  No.  1 
Cocoa  Beach,  FL,  Co:  Brevard,  Zip:  32931- 
Status:  Unutilized 
Comment:  1100  sq.  ft.,  telephone  switch 

bldg.,  possible  asbestos. 

Idaho 
Buildings 

Bldg.  121 

Property  Number:  189030007 

Fed  Reg  Date:  08/23/95 

Protect  Name:  Mountain  Home  Air  Force 
Bas^ 

Mountain  Home  Air  Force  Base 

Main  Avenue 

(See  County),  ID,  Co:  Ebnore,  Zip:  83648- 

Status:  Excess 

Comment:  3375  sq.  ft.;  1  stoiy  wood  fr^me; 
potential  utilities;  needs  rehab;  presence  of 
asbestos;  building  is  set  on  piers;  most 
recent  use — medical  administration, 
veterinary  services. 

Bldg.  611 

Property  Number:  189440016 

Fed  Reg  Date:  08/23/95 

Mountain  Home  Air  Force  Base 

Mountain  Home  AFB,  ID,  Co:  Elmore,  Zip: 
83648- 

Status:  Underutilized 

Comment:  3200  sq.  ft.,  1  story  wood  frame, 
needs  repair,  presence  of  lead  base  paint 
and  asbeistos,  most  recent  use — base 
chapel. 

Bldg.  2201 

Property  Number  189520005 

Fed  Reg  Date:  08/23/95 

Mountain  Home  Air  Force  Base 

Mountain  Home,  ID,  Co:  Ebnore.  Zip:  83648- 

Status:  Underutilized 

Comment:  6804  sq.  ft,  1  story  wood  frame, 
most  recent  use — temporary  garage  for  base 
fire  dept.  vehicles,  presence  of  lead  paint 
and  asbestos  shingles. 

Maine 

Land 

Irish  Ridge  NEXRAD  Site 
Property  Number:  189640017 


Fed  Reg  Date:  12/13/96 

LoringAFB 

Fort  Fairfield,  ME,  Co:  Aroostook,  Zip: 

04742- 
Status:  Unutilized 
Conmient:  3.491  acres  in  fee  simple. 

Patten  Communications  Site 
Property  Number:  189640018 
Fed  Reg  Date:  12/13/96 
LoringAFB 

Stacyville,  ME,  Co:  Herseytown,  Zip:  04742- 
Status:  Unutilized 

Comment:  19.3  acres  in  fee  simple  plus 
access  easements. 

Buildings 

Bldgs.  1001-1005, 1131-1140 

Property  Number:  189640023 

Fed  Reg  Date:  12/20/96 

Charleston  Family  Housing 

Randolph/Union/Maxwell 

Bangor,  ME,  Co:  Penobscot,  Zipr  04401- 

Status:  Unutilized 

Conmient:  15  duplex  homes  with  30  4- 

bedroom  housing  units,  each  unit=2605  sq. 

ft.  w/one  car  garage. 
Bldgs.  1126-1130 
Property  Number:  189640024 
Fed  Reg  Date:  12/20/96 
Charleston  Family  Housing 
Randolph  Drive 

Bangor,  ME,  Co:  Penobscot,  Zip:  04401- 
Status:  Uiiutilized 
Comment:  5  duplex  homes  with  10  4- 

bedroom  housing  units,  each  unit=1451  sq. 

ft.  with  one  car  garage. 
Bldgs.  1141-1143 
Property  Number:  189640025 
Fed  Reg  Date:  12/20/96 
Charleston  Family  Housing 
Maxwell  Lane 

Bangor,  ME,  Co:  Penobscot,  Zip:  04401- 
Status:  Unutilized 
Comment:  3  4-bedroom  housing  units,  each 

unitz2675  sq.  ft.  w/one  car  garage. 
BLdgs.  1144-1147, 1159-1162 
Property  Number:  189640026 
Fed  Reg  Date:  12/20/96 
Charleston  Family  Housing 
Randolph  Drive 

Bangor,  ME,  Co:  Penobscot,  Zip:  04401- 
Status:  Unutilized 
Comment:  8  4-bedroom  housing  units,  each 

unit=1537  sq.  ft.  w/one  car  garage. 

Michigan 
Land 

Calumet  Air  Force  Station 

Property  Number  189010862 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Section  1,T57N,R31W 

Houghton  Township 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  34  acres,  potential  utilities. 

Calumet  Air  Force  Station 

Property  Number:  189010863 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Section  31.  T58N,  R30W 

Houghton  Township 

Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Commei^t:  3.78  acres,  potential  utilities. 


Buildings 

Bldg.  30 

Property  Number  189010779 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  2593  sq.  ft.;  1  floor,  concrete 

block;  possible  asbestos;  potential  utilitiet; 

most  recent  use — communications 

transmitter  building. 
Bldg.  46 

Property  Number  189010786 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  5898  sq.  ft.;  2  story;  concrete 

block;  potential  utilities;  p>ossible  asbestos; 

most  recent  use — visiting  personnel 

housing. 
Bldg.  51 

Property  Number  189010791 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq  ft.;  1  story;  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  52 

Property  Number  189010792 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station  ' 
Calumet  Air  Force  Station 
.  Calumet.  MI.  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq  ft.;  1  story;  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  53 

Property  Number  189010793 
~  Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 
Bldg.  54 

Property  Number  189010794 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calimiet  Air  Force  Station 
Caliunet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 

Bldg.  55 

Property  Number:  189010795 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 

Bldg.  56 

Property  Number  189010796 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  StaticMi 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
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Status:  Excess 

Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
BIdg.  57 

Property  Number  189010797 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  58 

Property  Number  189010798 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  fr'ame 

residence  with  garage;  possible  asbestos. 
Bldg.  59 

Property  Number:  189010799 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Conunent:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  60 

Property  Number:  189010800 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  61 

Property  Number:  189010801 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  62 

Property  Number  189010802 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1134  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 
Bldg.  63 

Property  Number:  189010803 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Conunent:  1306  sq.  ft.;  1  story  wood  bame 
residence  with  garage;  possible  asbestos. 
Bldg.  64 

Property  Number  189010804 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  frame 
residence  with  garage;  possible  asbestos. 


Bldg.  65 

Property  Number:  189010805 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  1306  sq.  ft.;  1  story  wood  fr^me 

residence  with  garage;  possible  asbestos. 
Bldg.  66 

Property  Number:  189010806 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1306  sq.  ft.;  1  story  wood  fr-ame 

residence  with  garage;  possible  asbestos. 
Bldg.  67 

Property  Number:  189010807 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1306  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  68 

Property  Number:  189010808 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1478  sq.  ft.;  1  story  wood  frame 

residence  with  garage;  possible  asbestos. 
Bldg.  70 

Property  Number:  189010809 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  A.ir  Force  Station 
Calumet  Air  Force  Station 
Calimiet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1394  sq.  ft.;  1  story  concrete  block; 

possible  asbestos;  most  recent  use — youth 

center. 

Bldg.  72 

Property  Number:  189010811 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  utilities;  possible  asbestos. 
Bldg.  73 

Property  Number:  189010812 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI.  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1 168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  74 

Property  Number:  189010813 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Conunent:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 


Bldg.  75 

Property  Number:  189010814 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  76 

Property  Number:  189010815  • 

Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  77 

Property  Number:  189010816 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  KeweeniW,  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  78 

Property  Number:  189010817 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos.  • 

Bldg.  79 

Property  Number:  189010818 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 

Bldg.  80 

Property  Number:  189010819 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 
residence;  potential  utilities;  possible 


Bldg.  81 

Property  Number:  189010820 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  82 

Property  Number  189010821 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
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Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  1168  sq.  ft;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  83 

Property  Number  189010822 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  stoiy  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  84 

Property  Number  189010823 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calimiet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  stoiy  wood  frame 

residence;  possible  utilities;  possible 

asbestos. 
Bldg.  85 

Property  Number  189010824 
Fed  Reg  Date:  08/23/96 
Project  Name:  Caliunet  Air  Force  Station 
Caliunet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment  1168  sq.  ft;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  86 

Property  Number  189010825 
Fed  Reg  Date:  08/23/96 
Project  Name:  Caliunet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  87 

Property  Number  189010826 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  88 

Property  Number:  189010827 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  89 

Property  Number  189010828 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  1168  sq.  ft.;  1  story  wood  frame 

residence;  potential  utilities;  possible 

asbestos. 
Bldg.  97 

Property  Number  189010829 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 


Comment:  171  sq.  ft;  1  floor,  potential 
utilities;  most  recent  use— piunp  house. 

Bldg.  98 

Property  Number  189010830 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Conmient:  114  sq.  ft.;  1  floor,  p>otential 
utilities;  most  recent  use — pump  house. 

Bldg.  10 

Property  Number  189010836 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  1056  sq.  ft.;  1  story  wood  frame 
residence. 

Bldg.  216 

Property  Number  189010847 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage. 
Bldg.  217 

Property  Number  189010848 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calimiet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 

Bldg.  218 

Property  Number  189010849 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
housing  garage. 

Bldg.  219 

Property  Number  189010850 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 
Bldg.  220 

Property  Number  189010851 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft.;  1  story  wood  frame 

housing  garage. 

Bldg.  221 

Property  Number  189010852 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  780  sq.  ft.;  1  story  wood  frame 
bousing  garage. 

Bldg.  222 

Property  Number  189010853 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station  « 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 


Conmient  780  sq.  ft;  1  story  wood  frame 

housing  garage. 
Bldg.  223 

Property  Number  189010854 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft;  1  stoiy  wood  frame 

housing  garage. 
Bldg.  224 

Property  Number  189010855 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage. 

Bldg.  215 

Property  Number  189010856 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  390  sq.  ft;  1  story  wood  frame 
housing  garage. 

Bldg.  212 

Property  Number  189010859 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  780  sq.  ft;  1  stoiy  wood  frame 

housing  garage. 
Bldg.  .214 

Property  Number  189010861 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  780  sq.  ft;  1  story  wood  frame 

housing  garage. 
Bldg.  23 

Property  Number  189010865 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 
Comment:  44  sq.  ft.;  1  story;  metal  frame; 

[Hior  use — storage  of  fire  hoses. 

Bldg.  24 

Property  Number  189010866 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw.  Zip:  49913- 
Status:  Excess 

Comment:  44  sq.  ft.;  1  story;  metal  frame: 
prior  use — storage  of  fire  hoses. 

Bldg.  36 

Property  Number  189010872 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  25  sq,  ft.;  1  floor  metal  frame;  prior 
use — storage  of  fire  hoses. 
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Bldg.  37 

Property  Number:  189010873 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Comment:  25  sq.  ft.;  1  floor  metal  frame;  prior 

.  use — storage  of  fire  hoses. 
Bldg.  201 

Property  Number:  189010879         ** 
Fed  Reg  Date:  08/23/96 
Project  Name:  Calumet  Air  Force  Station 
Calumet  Air  Force  Station 
Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 
Status:  Excess 

Comment:  25  sq.  tt.;  1  floor  metal  fnme;  prior 
use — storage  of  fire  hoses. 

h4ontana 

Land 

6.43  acres 

Property  Number:  189610003 
Fed  Reg  Date:  08/23/96 
Forsyth  Training  Site 
MT,  Co:  Rosebud,  Zip: 
Status:  Unutilized 

Comment:  6.43  acres,  most  recent  use — tech. 
oper.  site  for  radar  bombing  range. 


Buildings 

Facility  #1 

Property  Number  189530047 
Fed  Reg  Date:  08/23/96 
Havre  Training  Site 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Excess 

Comment:  6843  sq.  ft,  1  story  brick  fivme, 
^  good  condition,  most  recent  use — technical 
training  site. 

Bldg.  110 

Property  Number:  189610001 

Fed  Reg  Date:  08/23/96 

Forsyth  Training  Site 

MT.  Co:  Rosebud.  Zip: 

Status:  Unutilized 

Comment:  6843  sq.  ft.,  needs  repair,  on  top 

of  bluff,  most  recent  use— offices. 
Bldg.  112 

Property  Number  189610002 
Fed  Reg  Date;  08/23/96 
Forsyth  Training  Site 
MT,  Co:  Rosebud,  Zip: 
Status:  Unutilized 
Comment:  586  sq.  ft.,  most  recent  use— cold 

storage.     " 

Nebraska 

Buildings 

Bldg.  20 

Property  Number  189610004 
Fed  Reg  Date:  08/23/96 
Ofiiitt  Communications  Annex  4 
Silver  Creek,  NE,  Co:  Nance,  Zip:  68663- 
Status:  Unutilized 

Comment:  4714  sq.  ft,  most  recent  uae — 
dormitory. 

South  Dakota 

Buildings 

West  CtMnmunications  Aimex 

Property  Number  189340051 

Fed  Reg  Date:  08/23/96 

Ellsworth  Air  Force  Base 

Ellsworth  AFB.  SD,  Co:  Meade,  Zip:  57706- 


Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — industrial 
storage. 

Army 


Alaska 

Land 

Harding  Lake  Recreation  Area 
Property  Number:  219540009 
Fed  Reg  Date:  09/06/96 
Fort  Richardson 
Anchorage,  AK,  Zip: 
Status:  Underutilized 
Comment:  25.5  acres,  most  recent  use — 
recreation. 

Buildings 

Bldg.  400 

Property  Number:  219440400 

Fed  Reg  Date:  09/06/96 

Fort  Richardson 

Ft.  Richardson,  AK,  Zip:  99505- 

Status:  Unutilized 

Comment:  13056  sq.  ft,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only. 

Bldg.  402 

Property  Numt>er:  219440401 

Fed  Reg  Date:  09/06/96 

Fort  Richardson 

Ft.  Richardson,  AK,  Zip:  99505- 

Status:  Unutilized 

Comment:  13056  sq.  ft.,  2-story  wood, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only. 

Bldg.  407 

Property  Number  219440402 

Fed  Reg  Date:  09/06/96 

Fort  Richardson 

Ft.  Richardson,  Ak,  Zip:  99505- 

Status:  Unutilized 

Comment:  13056  sq.  ft.,  2-story  wood  frame, 

presence  of  lead  paint  and  asbestos,  off-site 

use  only. 

Bldg.  1168 

Property  Number  219610636 

Fed  Reg  Date:  09/06/96 

Fort  Wainwright 

Ft.  Wainwright,  AK,  Co:  Fairbanks,  Zip: 

99703- 
Status:  Underutilized 
Comment:  6455  sq.  ft.,  concrete,'  presence  of 

asbestos,  most  recent  use — warehouse. 

Alabama 

Buildings 

Bldg.  3702,  Fort  Rucker 

Property  Number  219340183 

Fed  Reg  Date:  09/06/96 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only. 

Bldg.  3703,  Fort  Rucker 

Property  Number  219340184 

Fed  Reg  Date:  09/06/96 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 

rel^^b,  most  recent  use — barracks,  off-site 

use  only. 
Bldg.  3704,  Fort  Rucker 


Property  Number  219340185 

Fed  Reg  Date:  09/06/96 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment;  5310  sq.  ft.,  2-story  wood,  needs 

rehab,  most  recent  use — barracks,  off-site 

use  only. 

Bldg.  3705,  Fort  Rucker 

Property  Number:  2 1 93401 86 

Fed  Reg  Date:  09/06/96 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment:  2975  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use — general  purpose, 

off-site  use  only. 

Bldg.  3706,  Fort  Rucker 

Property  Number  219340187 

Fed  Reg  Date:  09/06/96 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment:  2975  sq.  ft.,  1-story  wood,  needs 

rehab,  most  recent  use — general  purpose, 

off-site  use  only. 

Bldg.  3707,  Fort  Rucker 

Property  Number  219340188 

Fed  Reg  Date:  09/06/96 

Ft  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 
rehab,  presence  of  asbestos,  most  recent 
use — barracks,  off-site  use  only. 

Bldg.  3708,  Fort  Rucker 

Property  Number  219340189 

Fed  Reg  Date:  09/06/96 

Ft  Rucker,  AL,  Co:  Dale,  Zip:  36362-5138 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  2-story  wood,  needs 
rehab,  presence  of  asbestos,  most  recent 
use — barracks,  off-site  use  only. 

Bldg.  T421  Port  McClellan 

Property  Number:  219440393 

Fed  Reg  Date:  09/06/96 

Ft.  McClellan,  AL,  Co:  Calhoun,  Zip:  36205- 

5000 
Status:  Unutilized 
Comment:  1602  sq.  ft.,  1-story,  most  recent 

use — support  activity,  needs  rehab,  off-site 

use  only. 

7  Bldgs. 

Property  Number  219440395 

Fed  Reg  Date:  09/06/96 

Fort  McClellan 

Number  829-631,  833,  835-836,  844 

Ft.  McClellan,  AL,  Co:  Calhoun,  Zip:  36205- 

500a 
Status:  Unutilized 
Comment:  4425  sq.  ft.  each,  2-story,  most 

recent  use — barracks,  off-site  use  only. 
Bldg.  T00893 

Property  Number  219440396 
Fed  Reg  Date:  09/06/96 
Fort  McClellan 
Ft.  McClellan,  AL,  Co:  Calhoun,  Zip:  3620S- 

5000 
Status:  Unutilized 
Conunent:  3269  sq.  ft.,  l-story,  most  recent 

use— chapel,  off-site  use  only. 
Bldgs.  T916-T917.  T925 
Property  Number;  219440398 
Fed  Reg  Date:  09/06/96 
Fort  McClellan 
Ft  McClellan,  AL,  Co:  Calhoun,  Zip:  36205- 

5000 
Status:  Unutilized 
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Cbminent:  3075-4500  sq.  ft.,  1-story,  most 
recent  use — barracks,  off-site  use  only. 

Bldg.  60101 

Property  Number:  219520152 

Fed  Reg  Date:  09/06/96 

Shell  Army  Heliport 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5000 

Status:  Unutilized 

Comment:  6082  sq.  ft.,  1-story,  most  recent 
use — airfield  fire  station,  off-site  use  only. 

Bldg.  60100 

Property  Number:  219520153 

Fed  Reg  Date:  09/06/96 

Shell  Army  Heliport 

Ft.  Rucker,  AL.  Co:  Dale,  Zip:  36362-5000 

Status:  Unutilized 

Comment:  64  sq.  ft.,  metal  structiuB,  most 

recent  use — sentry  station,  off-site  use 

only. 

Bldg.  60103 

Property  Number:  219520154 

Fed  Reg  Date:  09/06/96 

Shell  Army  Heliport 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5000 

Status:  Unutilized 

Comment:  12516  sq.  ft.,  2-story,  most  recent 

use — admin.,  off-site  use  only. 
Bldg.  60110 

Property  Number:  219520155 
Fed  Reg  Date:  09/06/96 
Shell  Army  Heliport 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5000 
Status:  Unutilized 
Comment:  8319  sq.  ft.,  1-story,  most  recent 

use — admin.,  off-site  use  only. 
Bldg.  60113 

Property  Number:  219520156 
Fed  Reg  Date:  09/06/96 
Shell  Army  Heliport 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362-5000 
Status:  Unutilized 
Conunent:  4000  sq.  ft.,  1-story,  most  recent 

use — admin.,  off-site  use  only. 
Bldgs.  832,  834 
Property  Number:  219540010 
Fed  Reg  Date:  09/06/96 
Fort  McClellan 
Ft.  McClellan.  AL,  Co:  Calhoun,  Zip:  36205- 

5000 
Status:  Underutilized 
Comment:  4425  sq.  ft.,  each,  most  recent 

use — barracks  w/o  mess,  off-site  use  only. 
Bldgs.  2802.  2805 
Property  Number  219620662 
Fed  Reg  Date:  09/06/96 
Fort  Rucker 

Ft.  Rucker,  AL,  Co:  Dale,  Zip:  36362- 
Status:  Unutilized 
Comment:  Number  2802=13,082  sq.  ft.. 

Number  2805=13,082  sq.  ft.,  most  recent 

use — admin.,  needs  repair,  off-site  use 

only. 

Arizona 
Buildings 

Bldg.  81001 

Property  Number:  219240720 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 


Bldg.  81020 

Property  Number:  219240722 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  4386  sq.  ft.,  2  story  wood  ft^me, 
possible  asbestos,  most  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  67204 

Property  Number  219240723 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  4332  sq.  ft.,  2  story  wood  ftwne. 
possible  asbestos,  must  recent  use — 
administrative,  scheduled  to  become 
vacant  in  6  months,  off-site  use  only. 

Bldg.  66151 

Property  Number  219240728 

Fed  R?g  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Conunent:  4194  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  must  recent  use — 
barracks,  scheduled  to  become  vacant  in  6 
months,  off-site  use  only. 

Bldg.  67108 

Property  Number  219240733 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2403  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  must  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  71116 

Property  Number  219240735 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 

Status:  Unutilized 

Comment:  3470  sq.  ft.,  1  story  wood  ft^me, 
(xissible  asbestos,  must  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  71215 

Property  Number  219240736 

Ted  Reg  Date:  09/06/96  . 

Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  4854  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  must  recent  use — 
classrooms,  scheduled  to  become  vacant  in 
6  months,  off-site  use  only. 

Bldg.  70110 

Property  Number  2192407.''.9 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2675  sq.  ft.,  1  story  wood  ft^me, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70111 

Property  Number  219240740 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 


Status:  Unutilized 

Comment:  2800  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70113 

Property  Number  219240741 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2800  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6'months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70114 

Property  Number  219240742 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2544  sq.  ft..  1  story  wood  ft^me, 
ftossible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70115 

Property  Number  219240743 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2.S44  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70123 

Property  Number  219240744 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  3298^.  ft.,  1  story  wood  fr^me. 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70124 

Property  Number:  219240745 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  3298  sq.  ft.,  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  70126    _ 

Property  Number:  219240746 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  3343  sq.  ft..  1  story  wood  frame, 
ptossible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 

Bldg.  82013 

Property  Number:  219240752 

Fed  Reg  Date:  09/06/96 
'  Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2193  sq.  ft..  1  story  wood  frame, 
possible  asbestos,  scheduled  to  become 
vacant  in  6  months,  most  recent  use — 
offices,  off-site  use  only. 
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BIdg.  90327 

Property  Number  219240753 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  279  sq.  ft.,  1  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  82007 

Property  Number  219240755 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  4386  sq.  ft.,  2  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only. 
Bldg.  82009 

Property  Number  219240756 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2444  sq.  fr.,  2  story  wood  frame, 

possible  asbestos,  scheduled  to  become 

vacant  in  6  months,  most  recent  use — 

storehouse,  off-site  use  only. 
Bldg.  70217,  Fort  Huachuca 
Property  Number:  219310293 
Fed  Reg  Date:  09/06/96 
Sierra  Vista,  AZ,  Co:  Cochise.  2Up:  85635- 
Status:  Excess 
Comment:  304  sq.  ft.,  1-story  concrete  block. 

(Hesence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  80010,  Fort  Huachuca 
Property  Number:  219310294 
Fed  Reg  Date:  09/06/96 
Sierra  Vista.  AZ,  Co:  Cochise,  2Up:  85635- 
Status:  Excess 
Comment:  2318  sq.  fL,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

admin. 

Bldg.  84103,  Fort  Huachuca 

Property  Number  219310296 

Fed  Reg  Date;  09/06/96 

Sierra  Vista,  AZ,  Co:  Cochise,  2Up:  85635- 

Statiis:  Excess 

Comment:  984  sq.  ft.,  l-story,  presence  of 

asbestos  and  lead  paint,  most  recent  use — 

admin. 

Bldg.  67101,  Fort  Huachuca 

Property  Number  219310297 

Fed  Reg  Date:  09/06/96 

Sierra  Vista,  AZ.  Co:  Cochise.  Zip:  85635- 

Status:  Excess 

Comment:  2216  sq.  ft.  1-story  wood, 

presence  of  asbestos  and  lead  paint,  most 

recent  use — classroom. 
Bldg.  30012,  Fort  Huachuca 
Property  Number  219310298 
Fed  Reg  Date:  09/06/96 
Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Excess 
Comment:  237  sq.  ft.,  1-story  block,  most 

recent  use — storage. 
Bldg.  67221 

Property  Number  219330235 
Fed  Reg  Date:  09/06/96 
U.S.  Army  Intelligence  Center.  Fort 

Huachuca 


Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Conunent:  1068  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  83102 

Property  Number:  219330236 
Fed  Reg  Date:  09/06/96 
U.S.  Army  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  984  sq.  ft.,  1-story  wood,  presence 

of  asbestos,  most  recent  use — office,  off-site 

use  only. 
Bldg.  84010 

Property  Number:  219330237 
Fed  Reg  Date:  09/06/96 
U.S.  Army  Intelligence  Center,  Fort 

Huachuca 
Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized  ^ 

Conunent:  2147  sq.  ft.,  1-story  wood, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  67116 

Property  Number  219410243 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  1784  sq.  ft.;  1  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  67205 

Property  Number  219410244 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Conoment:  2166  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  67207 

Property  Number  219410245 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Comment:  2166  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  67213 

Property  Number  219410246 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2594  sq.  ft.;  1  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  73913 

Property  Number  219410247 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  910  sq.  ft.;  1  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  80001 

Property  Number  219410248 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise.  Zip:  85635- 
Status:  Unutilized 
Conunent:  1958  sq.  ft;  2  story;  wood;  most 

recent  use— admin.;  off-site  use  only. 
Bldg.  83027 


Property  Number  219410249 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ.  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Conunent:  1993  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  84007 

Property  Number  219410250 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2000  sq.  ft.;  2  story;  wood;  most 

recent  use — admin.;  off-site  use  only. 
Bldg.  68320 

Property  Number  219410251 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Conmient:  1531  sq.  ft.;  1  story;  wood;  most 

recent  use — recreation  center;  off-site  use 

only. 

Bldg.  30126 

Property  Number  219410252 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  9324  sq.  ft.;  1  story;  wood;  most 

recent  use — maintenance;  off-site  use  only. 
Bldg.  84014 

Property  Number  219410253 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2260  sq.  ft.;  1  story;  wood;  most 

recent  use — maintenance;  off-site  use  only. 
Bldg.  S-106 

Property  Number  219420345 
Fed  Reg  Date:  09/06/96 
Yuma  Proving  Ground 
Yuma,  AZ.  Co:  Yuma/LaPaz,  Zip:  85365- 
9104 

Status:  Unutilized 
Comment:  1101  sq.  ft.;  1  story;  cold-storage 

bldg..  needs  repair. 

BIdgs.  67210, 67217 

Property  Number  219420347 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  1165  sq.  ft.;  1  story;  wood; 

presence  of  asbestos,  most  recent  use^ 

office,  off-site  use  only. 
Bldg.  80005 

Property  Number  219430245 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Conoment:  1718  sq.  ft.;  1  story;  wood  fr^me. 

most  recent  use— instructional  bldg.,  needs 

repair,  off-site  use  only. 
Bldg.  80006 

Property  Number  219430246 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Steti4s:  Unutilized 
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Comment:  1628  sq.  ft.;  1  story;  wood  frame, 
most  recent  use — instructional  bldg.,  needs 
repair,  o^-site  use  only. 

Bldg.  83023 

Property  Number  219430247 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  1648  sq.  ft.;  1  story;  wood  frame, 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only. 

Bldg.  81027 

Property  Number:  219430248 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  2193  sq.  ft.;  2  story;  wood  frame, 

most  recent  use — admin.,  needs  repairs, 

off-site  use  only. 
Bldg.  81028 

Property  Number  219430249 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2193  sq.  ft.;  2  story;  wood  frame, 

most  recent  use — admin.,  needs  repair,  off- 
site  use  only. 
Bldg.  80111 

Property  Number:  219430250 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Status:  Unutilized 
Comment:  2032  sq.  ff.,  1-story,  wood  frame, 

most  recent  use — instructional  bldg.,  needs 

repair,  off-site  use  only. 
Bldg.  503  Yuma  Proving  Ground 
Property  Nimiber:  219520073 
Fed  Reg  Date:  09/06/96 
Yuma,  AZ  Co:  Yuma,  Zip:  85365-9104 
Status:  Underutilized 
Conmient:  3789  sq.  ft.,  2-story,  major 

structural  changes  required  to  meet  floor 

loading  &  Rre  code  requirements,  presence 

of  asbestos. 
9  Classroom  Facilities 
Property  Number:  219520158 
Fed  Reg  [)ate:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Location:  Bldgs.  67111,  67118,  67124, 67209, 

81005,  81006,  81008.  83024,  84003 
Status:  Excess 
Comment:  1044-2602  sq.  ft.,  1-2  story, 

presence  of  asbestos  and  lead  base  paint, 

off-site  use  only. 
Bldg.  67214 

Property  Number:  219520159 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista.  AZ.  Co:  Cochise,  Zip:  85635- 
Status:  Excess 
Conunent:  955  sq.  ft.,  1-story,  most  recent 

use — rec.  bldg.,  presence  of  asbestos  &  lead 

base  paint,  off-site  use  only. 
2  Storage  Facilities 
Property  Number:  219520160 
Fed  Reg  Date:  09/06/96 
Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 
Location:  Bldgs.  72320. 80017 


Status:  Excess 

Comment:  2340  sq.  ff.,  1-2  story,  presence  of 
asbestos  &  lead  base  paint,  off-site  use 
only. 

10  Admin.  Facilities 

Property  Number:  219520161 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Location:  Bldgs.  80025,  80027,  80028,  80102. 
81002,  81009,  81102,  83025,  83026,  84008 

Status:  Excess 

Comment:  996-2193  sq.  ft.,  1-2  story, 
presence  of  asbestos  and  lead  base  paint, 
off-site  use  only. 

12  Admin.  Facilities 

Property  Number:  219520162 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Location:  Bldgs.  67110,  67114,  67115,67121, 
67122,  67226,  67228,  70122,  80008,  80009, 
80013,  80024 

Status:  Excess 

Conunent:  1041-3298  sq.  ft.,  1-2  story, 
presence  of  asbestos  &  lead  base  paint,  off- 
site  use  only. 

10  Barracks 

Property  Number:  219520163 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

S.ierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Location:  Bldgs.  67102-67106,  67125-67129 

Status:  Excess 

Comment:  1352-2291  sq.  ft.,  2-story, 
presence  of  asbestos  &  lead  base  paint,  off- 
site  use  only. 

Bldg.  73902 

Property  Number  219610638 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  5355  sq.  ft.,  presence  of  asbestos, 
most  recent  use — maintenance,  off-site  use 
only. 

9  Bldgs. 

Property  Number  219610639 

Fed  Reg  Date:  09/06/9& 

Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Location:  82002,  82027,  82028,  83021,  83022, 
85008.  85009,  85027,  85028 

Status:  Unutilized 

Comment:  various  sq.  ft.,  presence  of 
asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  8S005 

Property  Number  219610640 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Conunent:  3515  sq.  ft.,  presence  of  asbestos, 
most  recent  use— dining  off-site  use  only. 

21  Bldgs. 

Property  Number  219610641 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Location:  66057,  66152,-66155,  66157- 
66159.  67201,  80020.  82105.  82106,  83013, 
83017,  83020,  84002.  84017,  85015,  85017, 
85102,  85105 

Status:  Unutilized 


Comment:  various  sq.  ft,  presence  of 
asbestos,  most  recent  use — admin.,  off-site 
use  only. 

Bldg.  66055 

Property  Number  219610642 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  1946  sq.  ft,  presence  of  asbestos, 

most  recent  use — recreation,  off-site  use 

only. 

7  Bldgs. 

Property  Number  219610644 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Location:  71210,  71211,  80002,  80014,  82005, 
82006.  85103 

Status:  Unutilized 

Conunent:  various  sq.  ft.,  presence  of 
asbestos,  most  recent  use— classrooms,  off- 
site  use  only. 

Bldgs.  13548,  72918 

Property  Number  219620663 

Fed  Reg  Date:  09/06/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  #13548=2048  sq.  ft.,  most  recent 
use — maint.  shop.  *72918=2822  sq.  ft., 
most  recent  use — storage,  possible 
asbestos/lead  base  paint,  off-site  use  only. 

Bldg.  71117 

Property  Number  219630124 

Fed  Reg  Date:  1 1  /08/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Comment:  5888  sq.  ft.,  possible  asbestos, 
most  recent  use— classroom  off-site  use 
only. 

Bldg.  66156 

Property  Number  219640196 

Fed  Reg  Date:  12/20/96 

Fort  Huachuca 

Sierra  Vista.  AZ,  Co:  Cochise,  Zip:  85635- 

Status:  Unutilized 

Conunent:  2014  sq.  ft...presence  of  asbestos/ 

lead  based  paint,  most  recent  use — admin., 

off-site  use  only. 

Bldg.  71922 

Property  Number  219640197 

Fed  Reg  Date:  12/20/96 

Fort  Huachuca 

Sierra  Vista,  AZ,  Co:  Cochise.  Zip:  85635- 

Status:  Unutilized 

Comment:  1013  sq.  ft.,  presence  of  asbestos/ 

lead  based  paint,  mostxecent  use — admin., 

off-site  use  only. 

California 

Land 

U.S.  Army  Reserve  Center 
Property  Number  219610645 
Fed  Reg  Date:  09/06/96 
Mountain  Lakes  Industrial  Park 
Redding,  CA .  Co:  Shasta,  Zip: 
Status:  Unutilized 

Comment:  5.13  acres  within  a  light  industrial 
park. 

Buildings 

Bldg.  T-26 

Property  Number  219620684 
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Fed  Reg  Date:  09/06/96 
Sierra  Army  Depot 

Herlong.  CA.  Co:  Laseen.  Zip:  96113- 
Status:  Underutilized 

Comment:  15,  551  sq.  ft.,  most  recent  use — 
guest  house,  needs  rep>air,  off-site  use  only. 

Colomdo 
Buildings 

Bldg.  T-106 

Property  Number  219630125 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  CO.  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Onmnent:  25749  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  T-222 

Property  Number  219630126 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson,  00,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  2750  sq.  it.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-1008 

Property  Number:  219630127 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  00,  Co:  El  Paso,  Zip:  80913-5023 
Status:  Unutilized 

Comment:  3362  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — service  outlet,  off-site  use  only. 
Bldg.  1302 

Property  Number  219630128 
Fed  Reg  Date:  11/08/96 
Fort  Carson 

Ft  Carson,  00.  Co:  El  Paso,  Zip:  80913-5023 
Status:  Unutilized 

Comment:  18259  sq.  ft.,  possible  asbestos/ 
lead  based  paint,  most  recent  use — 
maintenance  shop,  off-site  use  only. 
Bldg.  T-1401 

Property  Number  219630129 
Fed  Reg  Date:  1 1  /08/96 
FortCuson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 
Status:  Unutilized 

Comment:  327  sq.  ft,  poor  condition,  most 
recent  use — storehouse,  off-site  use  only. 
Bldg.  T-1441 

Property  Number:  219630130 
Fed  Reg  Date:  11/08/96 
Fort  Cuson 

Ft.  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 
Status:  Unutilized 

Comment:  1500  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 
Bldg.  T-1827 

Property  Number  219630132 
Fed  Reg  Date:  11/08/96 
Fort  Carson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 
Status:  Unutilized 

Comment:  2488  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — service 
outlet,  off-site  use  only. 
Bldg.  T-2438 

Prt^rty  Number  219630133 
Fed  Reg  Date:  11/08/96 


Fort  Carson 

Ft.  Carson.  00,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Conunent:  4020  sq.  ft.,  £air  condition,  most 

recent  use — ^instruction  bldg.,  off-site  use 

only. 

Bldg.  2739 

Property  Number  219630134 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  3880  sq.  ft.,  possible  asbestos, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  T-2946 

Property  Number  219630135 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson,  00,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Conunent:  5830  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only. 

Bldg.  T-6043 

Property  Number:  219630136 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  10225  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use- 
storage,  off-site  use  only. 

Bldg.  T-6052 

Property  Number  219630137 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Statusi  Unutilized 

Comment:  4458  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — 
maintenance  shop,  off-site  use  only. 

Bldg.  T-6084 

Property  Number  219630138 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Conunent  10183  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — training,  off-site  use  only. 

Bldg.  T-6089 

Property  Number  219630139 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Conmient:  3150  sq.  ft.,  poor  condition, 
possible  asbestos,  most  recent  use — service 
outlet,  off-site  use  only. 

Bldg.  T-6221 

Property  Number  219630140 

Fed  Reg  Date:  1 1/08/96 

Fort  Carson 

Ft.  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  5798  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — warehouse,  off-site  use  only. 

Bldg.  S-6226 

Property  Number  219630141 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  CO,  Co:  El  Paso.  Zip:  80913-5023 


Status:  Unutilized 

Comment:  13154  sq.  ft,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  S-6229 

Property  Number  219630142 

Fed  Reg  Date:  11/08/96 

FortCairson 

Ft.  Carson,  00.  Co:  El  Paso.  Zip:  80913-5023 

Status:  Unutilized 

Comment:  480  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — generator  plant,  off-site  use 
only. 

Bldg.  S-6230 

Property  Number  219630143    . 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson,  00,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  13154  sq.  ft.  fiair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  S-6235 

Property  Number  219630144 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson.  00,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  10038  sq.  ft,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  S-6240 

Property  Number  219630145 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson.  00,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  9985  sq.  ft.,  poor  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — admin.,  off-site  use  only. 

Bldg.  S-6241 

Property  Number  219630146 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft.  Carson,  CO,  Co:  El  Paso.  Zip:  80913-5023 

Status:  Unutilized 

Comment:  10038  sq.  ft,  poor  condition, 
possible  asbestos/lead  based  paint,  off-site 
use  only. 

Bldg.  S-6243 

Property  Number:  219630147 

Fed  Reg  Date:  11/08/96 

FortCurson 

Ft.  Carson,  00.  Co:  El  Paso.  Zip:  80913-5023 

Status:  Unutilized 

Comment:  12745  sq.  ft.,  poor  condition, 

possible  asbestos/lead  based  paint,  most 

recent  use — storage,  off-site  use  only. 
Bldgs.  6244,  6247 
Property  Nvunben  219630148 
Fed  Reg  Date:  11/08/96 
Fort  Carson 

Ft.  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 
Status:  Unutilized 
Comment:  fair  condition,  possible  asbestos/ 

lead  based  paint,  most  recant  use— edmin.. 

off-site  use  only. 

Bldgs.  S-6245.  S-«246 

Property  Number  219630149 

Fed  Reg  Date:  11/09/96 

Fort  Cuson 

Ft  Carson.  00.  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 
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10913-5023 


0913-5023 


0913^5023 


9913-5023 


)913-5023 


1913-5023 


Clonunent:  fair  condition,  possible  asbestos/ 
lead  based  paint,  most  recent  use^ 
barracks,  off-site  use  only. 

Bldgs.  S-6248,  S-6249 

Property  Number  219630150 

Fed  Reg  Date:  11/08/96 

Fort  Carson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  poor  condition,  possible  asbestos/ 
lead  based  paint,  most  recent  use — admin., 
off-site  use  only. 

Bldg.  S-6251 

Property  Number:  219630151 

Fed  Reg  Date:  11/08/96 

FortCuson 

Ft.  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  11906  sq.  ft.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — recreation,  off-site  use  only. 

Bldg.  S-6260 

Property  Niunber  219630152 

Fed  Reg  Date:  11/08/96 

FortCuson 

Ft  Carson,  CO,  Co:  El  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Cranment:  2953  sq.  h.,  fair  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use— comm.  bldg.,  off-site  use  only. 

Bldg.  S-6261 

Property  Number  219630153 

Fed  Reg  Date:  11/08/96 

Fo(t  Carson 

Ft  Carson,  CO,  Co:  EI  Paso,  Zip:  80913-5023 

Status:  Unutilized 

Comment:  7778  sq.  ft.,  bir  condition, 
possible  asbestos/lead  based  paint,  most 
recent  use — storage,  off-site  use  only. 

Geoi^'d 

Land 

Land  (Railbed) 

Property  Number  219440440 
Fed  Reg  Date:  09/06/96 
FortBenning 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 

Comment:  17.3  acres  extending  1.24  miles, 
no  known  utilities  potential. 

Buildings 

Bldg.  5390 

Property  Number  219010137 

Fed  Reg  Date:  09/06/96 

Pn^ect  Name:  Fort  Benning 

Port  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2432  sq.  ft.,  most  recent  use — 

dining  room;  needs  rehab. 
Bldg.  5362 

Property  Number  219010147 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Foct  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  5559  sq.  ft.;  most  recant  use — 

service  club;  needs  rehab. 
Bldg.  5392 

Prt^rty  Number  2 190101 51 
Fed  Rag  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  2432  sq.  ft.;  most  recent  i 

dining  room;  needs  rehab. 


Bldg.  5391 

Property  Number  219010152 

Fed  Reg  Date:  09/06/96 

Project  Name:  Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  3190S- 

Status:  Unutilized 

CoDunent:  2432  sq.  ft.;  most  recent  use — 

dining  room  needs  rehab. 
Bldg.  4487 

Property  Number  219011681 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment  1868  sq.  ft.;  most  recent  use — 

telephone  exchange  bldg.;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  4319 

Property  Number  219011683 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Banning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status;  Unutilized 
Comment:  2584  sq.  ft.;  most  recent  use — 

vehicle  maintenance  shop;  needs 

substantial  rehabilitation;  1  floor. 
Bldg.  3400 

Property  Number  219011694 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  2570  sq.  ft.,  most  recent  use — fire 

station;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  2285 

Property  Number  219011704 

Fed  Reg  Date:  09/06/96 

Project  Name:  Fort  Benning 

Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent:  4^74  sq.  ft.;  most  recent  use — 

clinic;  needs  substantial  rehabilitation;  1 

floor. 

Bldg.  4092 

Property  Number  219011709 

Fed  Reg  Date:  09/06/96 

Project  Name:  Fort  Benning 

Fort  Benning 

Fort  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  336  sq.  ft.,  most  recent  use — 
inflamable  materials  storsge;  needs 
substantial  rehabilitation;  1  floor. 

Bldg.  4089 

Property  Number  219011710 

Fed  Reg  Date:  09/06/96 

Project  Name:  Fort  Benning 

Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  176  sq.  ft;  most  recent  use — gas 
station;  needs  substantial  rehabilitation;  1 

flOOT. 

Bldg.  1235 

Property  Number  219014*87 

Fed  Reg  Date:  09/06/96 

Project  Name:  Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 


Comment:  9367  sq.  ft;  1  story  building; 

needs  rehab;  most  recent  use— General 

Storehouse. 
Bldg.  1236 

Property  Number  219014888 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  9376  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — General 

Storehouse. 
Bldg.  1251 

Property  Number  219014889 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  18385  sq.  ft.;  1  story  building; 

needs  rehab;  most  recent  use — ^Arms  Repair 

Shop. 

Bldg.  4491 

Property  Number  219014916 

Fed  Reg  Qate:  09/06/96 

Project  Name:  Fort  Benning 

Fort  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  18240  sq.  ft;  1  story  building; 

needs  rehab;  most  recent  use— Vehicle 

maintenance  ship. 
Bldg.  4633 

Property  Number  219014919 
Fed  Reg  Date:  09/06/96 
Project  Name:  Fort  Benning 
Fort  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  5069  sq.  ft;  1  story  building; 

needs  rehab;  roost  recent  use — ^Training 

Building. 
Bldg.  2150 

Property  Number  219120258 
Fed  Reg  Date:  09/06/96 
Fort  Benning 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  3190S- 
Status:  Unutilized 
Comment:  3909  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use    general  inst  bldg. 
Bldg.  2409 

Property  Number  219120263 
Fed  Reg  Date:  09/06/96 
Fort  Benning 

Ft.  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  9348  sq.  ft.,  1  story,  needs  rehab, 

most  recent  use — general  purpose 

warehouse. 
Bldg.  2590 

Property  Number  219120265 
Fed  Reg  Date:  09/06/96 
Fort  Benning 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Conunent:  3132  sq.  ft..  1  story,  needs  rehab, 

most  recent  use — vehicle  maintenance 

shop. 
Bldg.  3828 

Property  Number  219120266 
Fed  Reg  Date:  09/06/96 
Fort  Benning 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  628  sq.  ft.  1  story,  needs  rehab, 

most  recent  use — general  storehouse. 
Bldg.  3086,  Foit  Bennii^ 
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Property  Number  219220688 

Fed  Reg  Date:  09/06/96 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft..  2  story,  most  recent 
use — banBcks,  needs  major  rehab,  off-site 
ranoval  only. 

Bldg.  3089,  Foit  Benning 

Property  Number  219220689 

Fed  Reg  Date:  09/06/96 

Ft  Beiming,  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  needs  major  rehab,  off-site 
removal  cmly. 

Bldg.  1252.  Fort  Benning 

Property  Number  219220694 

Fed  Reg  Date:  09/06/96 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent  583  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  1733,  Fort  Benning 

Property  Number:  219220698 

Fed  Reg  Date:  09/06/96 

Ft  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  9375  sq.  ft,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3083,  Fort  Benning 

Prupeity  Number  219220699 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  1372  sq.  ft.,  1  story,  most  recent 
use— storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3856,  Fort  Benning 

Property  Nimiber  219220703 

Fed  Reg  Date:  09/06/96 

Ft.  Banning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4111  sq.  ft.,  1  story,  most  recent 
use — storehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4881.  Fort  Benning 

Property  Nimiber  219220707 

Fed  Reg  Date:  09/06/96 

Fort  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2449  sq.  ft.,  1  story,  most  recent 
use — storehouse,  need  repairs,  off-site 
removal  only. 

Bldg.  4963,  Fort  Benning 

Property  Number  219220710 

Fed  Reg  Date:  09/06/96 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  6077  sq.  ft,  1  story,  most  recent 
use — storehouse,  need  repairs,  off-site 
removal  only. 

Bldg.  2396.  Fort  Benning 

Property  Number  219220712 

Fed  Reg  Date:  09/06/96 

Ft  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  9786  sq.  ft.,  1  story,  most  recent 
use — dining  facility,  needs  major  rehab, 
off-site  r«noval  only. 

Bldg.  3085.  Fort  Benning 

Property  Number  219220715 

Fed  Reg  Date:  09/06/96 


Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2253  sq.  ft.,  1  Story,  most  recent 

use — dining  facility,  needs  major  rehab, 

off-site  removal  only. 

Bldg.  4882,  Fort  Beiming 

Property  Nmnben  219220727 

Fed  Reg  Date:  09/06/96 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  6077  sq.  ft,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 
Bldg.  4967,  Fort  Benning 
Property  Nimiber  219220728 
Fed  Reg  Date:  09/06/96 
Ft  Banning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized  ^ 

Comment:  6077  sq.  ft.,  1  story,  most  recent 

use — storage,  need  repairs,  off-site  removal 

only. 
Bldg.  5396,  Fort  Benning 
Property  Number  2 1 92  20734 
Fed  Reg  Date:  09/06/96 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  10944  sq.  ft.,  1  story,  most  recent 

use — general  instruction  bldg.,  needs  major 

rehab,  off-site  removal  only. 

Bldg.  247,  Fort  Benning 

Property  Number  219220735 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Miiscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft,  1  story,  most  recent 

use— ofBces,  needs  major  rehab,  off-site 

removal  only. 
Bldg.  4977,  Fort  Benning 
Property  Number  219220736 
Fed  Reg  Date:  09/06/96 
Ft.  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  192  sq.  ft.,  1  story,  most  recent 

use — offices,  need  repairs,  off-site  removal 

only. 
Bldg.  4944,  Fort  Benning  « 

Property  Number  219220747 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  6400  sq.  ft,  1  story,  most  recent 

use — vehicle  maintenance  shop,  need 

repairs,  off-site  removal  only. 
Bldg.  4960,  Fart  Benning 
Property  Number  219220752 
Fed  Reg  Date:  09/06/96 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Conmient  3335  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  4969,  Fort  Benning 
Property  Number  219220753 
Fed  Reg  Date:  09/06/96 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  8416  sq.  ft.,  1  story,  most  recent 

use — vehicle  maintenance  shop,  off-site 

removal  only. 
Bldg.  1758,  Fort  Benning 
Property  Number  219220755 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 


Comment  7817  sq.  ft.,  1  story,  most  recent 
use — warehouse,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  3817,  Fort  Benning 

Property  Number  219220758 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Mu-cogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4000  sq.  ft,  1  story,  most  recent 
use— warehouse,  needs  major  rehab,,  off- 
site  removal  only. 

Bldg.  4884,  Port  Benning 

Property  Number  219220762 

Fed  Reg  Date:  09/06/96 

Ft  Banning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  most  recent 
use— headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4964,  Fort  Benning 

Property  Number:  219220763 

Fed  Reg  Date:  09/06/96 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  2000  sq.  ft,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4966.  Fort  Benning 

Property  Number  219220764 

Fed  Reg  Date:  09/06/96 

Ft  Bennicg,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conmient  2000  sq.  ft.,  1  story,  most  recent 
use — headquarters  bldg.,  need  repairs,  off- 
site  removal  only. 

Bldg.  4679,  Fort  Benning 

Property  Number  219220767 

Fed  Reg  Date:  09/06/96 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment  8657  sq.  ft.,  1  story,  most  recent 

use — supply  bldg.,  needs  major  rehab,  off- 
site  removaJ  only. 
Bldg.  4883,  Fort  Benning 
Proi>erty  Number  219220768 
Fed  Reg  Date:  09/06/96 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  2600  sq.  ft.,  1  story,  most  recent 

use— supply  bldg.,  need  repairs,  off-site 

removal  only. 
Bldg.  4965,  Fort  Benning 
Property  Number  219220769 
Fed  Reg  Date:  09/06/96 
Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  7713  sq,  ft.,  1  story,  most  recent 

use— supply  bldg.,  need  repairs,  off-site 

removal  only. 
Bldg.  2513,  Fort  Benning 
Property  Number  219220770 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  9483  sq.  ft.,  1  story,  most  recent 

use — training  center,  needs  major  rehab, 

off-site  removal  only. 
Bldg.  2526,  For  Benning 
Property  Number  219220771 
Fed  Reg  Date:  09/06/96 
Ft.  Beiuiing,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  11855  sq.  ft.,  1  story,  most  recent 

use — training  center,  needs  major  rehab, 

off-site  removal  only. 
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Bldg.  2589,  Fort  Benning 

Property  Number:  219220772 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  146  sq.  ft.,  1  story,  most  recent 
use — training  bldg.,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4945,  Fort  Benning 

Property  Number:  219220779 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  220  sq.  ft.,  1  story,  most  recent 
use — gas  station,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4979.  Fort  Benning 

Property  Number:  219220780 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized  ' 

Comment:  400  sq.  ft.,  1  story,  most  recent 
use — oil  house,  need  repairs,  off-site 
removal  only. 

Bldg.  4627,  Fort  Benning 

Property  Number:  219220786 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1676  sq.  ft.,  1  story,  most  recent 
use — sentry  station,  needs  major  rehab,  off- 
site  removal  only. 

Bldg.  4114,  Fort  Benning 

Property  Number  21931 0407 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4117,  Fort  Benning 

Property  Number  219310408 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4118,  Fort  Benning 

Property  Number:  219310409  ^ 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4125,  Fort  Benning 

Property  Number:  219310410 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4126.  Fort  Benning 

Property  Number:  219310411 

Fed  Reg  Date:  09/06/96 

Ft.  Benniiig,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use^-barracks,  off-site  use 

only. 

Bldg.  4129,  Fort  Benning 
Property  Number:  21931041Z 


Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — bt^rracks,  off-site  use 

only. 

Bldg.  4130,  Fort  Benning 

Property  Number  219310413 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4 1 3  7 .  Fort  Benning 

Property  Number:  219310414 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4138,  Fort  Benning 

Property  Number:  219310415 

Fed  Reg  Date:  09/06/96 

Ft  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Conunent:  4425  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4140,  Fort  Benning 

Property  Number:  219310416 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4425  sq.  ft..  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4004,  Fort  Benning 

Property  Number:  219310418 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4106,  Fort  Benning 

Proprety  Number:  219310425 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4115,  Fort  Benning 

Property  Number:  219310426 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  4116,  Fort  Benning 
Property  Number:  219310427 
Fed  Reg  Date:  09/06/96 
Ft.  Beiming,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4127,  Fort  Benning 

Property  Number:  219310428 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee.  Zip:  31905- 


Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4128,  Fort  Benning 

Property  Number:  219310429 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4139,  Fort  Benning 

Property  Number:  219310430 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4149,  Fort  Benning 

Property  Number  219310431 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-8tory,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4150,  Fort  Benning 

Property  Number:  219310432 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4720  sq.  ft.,  2-story,  needs  rehab, 

most  recent  use — barracks,  off-site  use 

only. 

Bldg.  4112,  Fort  Benning 

Property  Number  219310436 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4119,  Fort  Benning 

Property  Number  219310437 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use-^ay  room,  off-site  use 

only. 

Bldg.  4124,  Fort  Benning 

Property  Number:  219310438 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA,  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4141.  Fort  Benning 

Property  Number  219310439 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  4136,  Fort  Benning 

Property  Number  219310440 

Fed  Reg  Dats:  09/06/96 

Ft.  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 
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Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — day  room,  off-site  use 

only. 
BIdg.  4131,  Fort  Benning 
Property  Number:  219310441 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee-.  Zip:  31905- 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  1-story,  needs  rehab, 

mo§t  recent  use— day  room,  off-site  use 

only. 

Bldg.  4108.  Fort  Benning 

Property  Number:  219310442 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1171  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 

Bldg.  1835.  Fort  Benning 

Property  Number:  219310443 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA.  Co:  Muscogee.  Zip:  31905- 

Status:  Unutilized 

Comment:  1712  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use— day  room,  off-site  use 

only. 
Bldg.  4107,  Fort  Benning 
Property  Number:  219310446 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:31S05- 
Status:  Unutilized 
Comment:  4720  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use— day  room,  off-site  use 

only. 
Bldg.  3072.  Fort  Benning 
Property  Number:  219310447 
Fed  Reg  Date:  09/06/96 
Ft.  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  479  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — hdqtrs.  bldg.,  off-site  use 

only. 
Bldg.  4103.  Fort  Benning 
Property  Number  219310449 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  1635  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — hdqtrs  bldg.,  off-site  use 

only. 
Bldg.  4019,  Fort  Benning 
Property  Number  219310451 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Statu's:  Unutilized 
Comment:  3270  sq.  ft.,  2-story,  needs  rehab. 

most  recent  use — hdqtrs  bldg.,  off-site  use 

only. 

Bldg.  4109.  Fort  Benning 

Property  Number:  219310455 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA.  Co:  Muscogee, "^ip:  31905- 

Status:  Unutilized 

Comment:  2253  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use— dining  facility,' off-site 

use  only. 
Bldg.  4135.  Fort  Benning 
Property  Number  219310458 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee.  Zip:  31905- 
Status:  Unutilized 
Comment:  3755  sq.  ft..  1-story,  needs  rehab, 

most  recent  use— dining  facility,  off-site 

use  only. 


Bldg.  4123.  Fort  Benning 

Property  Number  219310459 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3755  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use— dining  feicility,  off-site 
use  only. 

Bldg.  4111,  Fort  Benning 

Property  Number:  219310460 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3755  sq.  ft..  1 -story,  needs  rehab, 
most  recent  use— dining  facility,  off-site 
use  only. 

Bldg.  4023.  Fort  Benning 

Property  Number:  2 1 93 1 0461 

Fed  Reg  Date:  09/06/96 

Ft.  Benning.  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  2269  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4024,  Fort  Benning 

Property  Number:  219310462 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  3281  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — maintenance  shop,  off- 
site  use  only. 

Bldg.  4067.  Fort  Benning 

Property  Number:  219310465 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  4406  sq.  ft.,  l-story,  needs  rehab, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  4110,  Fort  Benning 

Property  Number:  219310467 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1017  sq.  ft.,  1-story,  needs  rehab, 
most  recent  use — storehouse,  off-site  use 
only. 

Bldg.  4122.  Fort  Benning 

Property  Number:  219310468 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  2Up:  31905- 

Status:  Unutilized 

Comment:  1017  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storehouse,  off-site  use 

only. 

Bldg.  4134,  Fort  Benning 

Property  Number:  219310469 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1017  sq;  ft.,  1-story,  needs  rehab, 

most  recent  use — storehouse,  off-site  use 

only. 

Bldg.  4113,  Fort  Benning 
Property  Number:  219310473 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 

Comment:  4425  sq.  ft..  2-story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  10847.  Fort  Benning 
Property  Number:  219310476 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 


Status:  Unutilized 

Comment:  1056  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only. 

Bldg.  10768,  Fort  Benning 

Property  Number:  219310477 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1230  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only. 
Bldg.  2683.  Fort  Benning 
Property  Number:  219310478 
Fed  Reg  Date:  09/06/96 
Ft.  Benning.  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  1816  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — scout  bldg.,  off-site  use 

only. 

Bldg.  4121,  Fort  Benning 

Property  Number:  219310487 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1017  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — arms  bldg..  off-site  use 

only. 

Bldg.  4133.  Fort  Benning 

Property  Number:  219310488 

Fed  Reg  Date:  09/06/96 

Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 

Status:  Unutilized 

Comment:  1017  sq.  ft..  1-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only. 
Bldg.  4143,  Fort  Benning 
Property  Number:  219310489 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  1017  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only. 
Bldg.  4105,  Fort  Benning 
Property  Number:  219310490 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  30905- 
Status:  Unutilized 
Conmient:  1416  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — arms  bldg.,  off-site  use 

only. 
Bldg.  26306,  Fort  Gordon 
Property  Number:  219320225 
Fed  Reg  Date:  09/06/96 
Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  1272  sq.  ft.,  1-story  wood  frame, 

possible  asbestos,  need  repairs,  off-site  use 

only,  most  recent  use — storage. 
Bldg.  354.  Fort  Gordon 
Property  Number:  219330259 
Fed  Reg  Date:  09/06/96 
Ft.  Gordon.  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  4237  sq.  ft.,  1-story  wood,  possible 

termite  damage,  needs  repair,  presence  of 

asbestos,  most  recent  use — offices,  off-site 

use  only. 

Bldg.  355,  Fort  Gordon 

Property  Number:  219330260 

Fed  Reg  Date:  09/06/96 

Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 
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Conunent:  4237  sq.  ft.,  1-story  wood,  needs- 
repair,  presence  of  asbestos,  most  recent 
use— offices,  off-site  use  only. 

Bldg.  356.  Fort  Gordon 

Property  Number  219330261 

Fed  Reg  Date;  09/06/96 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  3090$!^ 

Status:  Unutilized 

Comment:  4237  sq.  ft.,  1-story  wood,  possible 
tennite  damage,  needs  repair,  most  recent 
use— offices,  off-site  use  only. 

Bldg.  377,  Fort  Gordon 

Property  Number  219330263 

Fed  Reg  Date:  09/06/96 

Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  3090S- 

Status:  Unutilized 

Comment:  476B  sq.  ft,  1-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use— offices,  off-site  use  only. 

Bldg.  19601,  Fort  Gordon 

Property  Number  219330268 

Fed  Reg  Date:  09/06/96 

Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  2132  sq.,  ft,  l-story  wood, 
possible  termite  damage,  presence  of 
asbestos,  most  recent  use — offices,  off-site 
use  only. 

Bldg.  19602,  Fort  Gordon 

Property  Number  219330269 

Fed  Reg  Date:  09/06/96 

Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Conunent:  1555  sq.  ft.,  l-story  wood, 

presence  of  asbestos,  most  recent  use — 

offices,  off-site  use  only. 
Bldg.  35503,  Fort  Gordon 
Property  Niraber  219330277 
Fed  Reg  Date:  09/06/96 
Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  2500  sq.  ft.,  l-story  wood,  needs 

rehab,  most  recent  use— offices,  off-site  use 

only. 

Bldg.  332,  Fort  Gordon 

Property  Number  219330289 

Fed  Reg  Date:  09/06/96 

Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  5340  sq.  ft.,  l-story  wood,  needs 
repair,  presence  of  asbestos,  most  recent 
use — laboratory,  off-site  use  only. 

Bldg.  333,  Fort  Gordon 

Property  Number:  219330290 

Fed  Reg  Date:  09/06/96 

Ft  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  5340  sq.  ft,  l-story  wood,  possible 
tennite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — laboratory,  off- 
site  use  only. 

Bldg.  334,  Fort  Gordon 

Property  Nimiber.  219330291 

Fed  Reg  Date:  09/06/96 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  4279  sq.  ft.,  l-story  wood,  possible 
termite  damage,  presence  of  asbestos,  most 
recent  use-medical  admin.,  off-site  use 
only. 

Bldg.  335,  Fort  Gordon 

Property  Number  219330292 

Fed  Reg  Date:  09/06/96 

Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 


Status:  Unutilized 

Comment:  4300  sq.  ft,  l-story  wood,  possible 
termite  damage,  needs  repair,  presence  of 
asbestos,  most  recent  use — lalwratory,  off- 
site  use  only. 

Bldg.  353,  Fort  Gordon 

Property  Number  219330293 

Fed  Reg  Date:  09/06/96 

Ft.  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  5157  sq.  ft.,  l-story  wood. 

presence  of  asbestos,  most  recent  use — 

laboratory,  off-site  use  only. 
Bldg.  352,  Fort  Gordon 
Property  Number  219330294 
Fed  Reg  Date:  09/06/96 
Ft  Gordon.  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  560  sq.  ft.,  l-story  metal,  presence 

of  asbestos,  most  recent  use — equip. 

storage,  off-site  use  only. 
Bldg.  10501  Fort  Gordon 
Property  Nimiber  219410264 
Fed  Reg  Date:  09/06/96 
Ft  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  2516  sq.  ft.,  1  story;  wood;  needs 

rehab.;  most  recent  use — office;  off-site  use 

only. 

Bldg.  10601 

Property  Number:  219410265 

Fed  Reg  Date:  09/06/96 

Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  1334  sq.  ff.;  1  story;  wood;  most 

recent  use — office;  off-site  use  only. 
Bldg.  20303 

Property  Number  219410266 
Fed  Reg  Date:  09/06/96 
Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 
Conunent:  2376  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use— office;  off-site  use 

only. 
Bldg.  11813 

Property  Number  219410269 
Fed  Reg  Date:  09/06/96 
Fort  Goixlon 

Fort  Gordon.  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Conmient:  70  sq.  ft:  1  story;  metal;  needs 

rehab.;  most  recent  use — storage:  off-site 

use  only. 

Bldg.  21314 

Property  Number  219410270 

Fed  Reg  Date:  09/06/96 

Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  85  sq.  ft.;  1  story;  needs  rehab.; 

most  recent  use — storage;  off-site  use  only. 
Bldg.  951 

Property  Number:  219410271 
Fed  Reg  Date:  09/06/96 
Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  17,825  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — workshop;  off-site 

use  only. 

Bldg.  12809 

Property  Number  219410272 


Fed  Reg  Date:  09/06/96 

Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  2788  sq.  ft.;  1  story;  wood;  needs 

rehab.;  most  recent  use — maintenance  ship; 

off-site  use  only. 
Bldg.  10306 

Property  Number.  219410273 
Fed  Reg  Date:  09/06/96 
Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  195  sq.  ft;  1  story;  wood;  most 

recent  use — oil  storage  shed;  off-site  use 

only. 

Bldg.  T-305,  Fort  Ste*rart 

Property  Number  219510103 

Fed  Reg  Date:  09/06/96 

Hainesville,  GA,  Co:  Liberty,  Zip:  31314- 

Status:  Excess 

Comment:  2340  sq.  ft.;  l-story,  most  recent 

use — hosp.  clinic,  needs  rehab,  off-site  use 

only. 

Bldg.  T-1414 

Property  Number:  219510106 

Fed  Reg  Date:  09/06/96 

Hunter  Army  Airfield 

Savannah,  GA,  Co:  Chatham,  Zip:  31409- 

Status:  Excess 

Comment:  2000  sq.  ft.;  l-story,  most  recent 

use— office,  needs  rehab,  off-site  use  only. 
Bldg.  2813.  Fort  Benning 
Property  Number  219520074 
Fed  Reg  Date:  09/06/96 
Ft  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  40536  sq.  ft.;  4-story,  most  recent 

use — admin.,  neeids  major  repair,  off-site 

use  only. 
Bldg.  401 

Property  Number:  219520076 
Fed  Reg  Date:  09/06/96 
Hunter  Army  Airfield 
Savannah,  GA,  Co:  Chatham,  2Up:  31409- 
Status:  Unutilized 
Comment:-5167  sq.  ft.;  l-story,  needs  major 

repair,  most  recent  use— office,  off-site  use 

only. 

Bldg.  T-901 

Property  Number  219520077 

Fed  Reg  Date:  09/06/96 

Hunter  Army  Airfield 

Savannah,  GA,  Co:  Chatham,  Zip:  31409- 

Status:  Unutilized 

Comment:  1828  sq.  ft.;  l-story,  needs  major 

repair,  most  recent  use— admin.,  off-site 

use  only. 

Bldg.  T-902 

Property  Number  219520078 

Fed  Reg  Date:  09/06/96 

Hunter  Army  Airfield 

Savannah,  GA,  Co:  Chatman.  Zip:  31409- 

Status:  Unutilized 

Comment:  1828  sq.  ft.;  l-story.  needs  major 

repair,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  51202,  Fort  Gordon 

Property  Number  219520080 

Fed  Reg  Date:  09/06/96 

Fort  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  1555  sq.  ft.;  l-story,  needs  repair, 

presence  of  lead  paint,  most  recent  us 

office,  off-site  use  only. 
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Bldgs.  61401  and  91501 

Property  Number  219520132 

Fed  Reg  Date:  09/06/96 

Fort  Gordon 

Fort  Gordon,  GA,  Co:  Richmond,  Zip:  30905- 

Status:  Unutilized 

Comment:  7036  sq.  ft.  each,  2-story,  needs 

rehab,  presence  of  asbestos  k  lead  base 

paint,  moat  recent  use — barracks,  off-site 

use  only. 
Bldg.  2814.  Fan  Benning 
Property  Number  219520133 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Conmient:  40536  sq.  ft,  4-story,  most  recent 

use — barracks  w/dining,  needs  major 

repair,  off-site  use  only. 
Bldg.  90.  Fort  Benning 
Property  Number:  219520165 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  25065  sq.  ft.,  1-story,  needs  rehab, 

nuMt  recent  U8e--theater,  off-site  use.  only. 
Bldg.  1755,  Fort  Benning 
Property  Number:  219520170 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA,  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  3142  sq.  ft.,  needs  rehab,  most 

recent  use — maint  shop,  off-site  use  only. 
Bldg.  4051,  Fort  Benning 
Property  Number:  219520175 
Fed  Reg  Date:  09/06/96 
Ft.  Benning,  GA.  Co:  Muscogee,  Zip:  31905- 
Status:  Unutilized 
Comment:  967  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  A1618,  Fort  Gordon 
Property  Number:  219520184 
Fed  Reg  Date:  09/06/96 
Ft.  Gordon,  GA.  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  2800  sq.  ft,  1-story,  needs  rehab. 

most  recent  use — storage,  presence  of 

asbestos  &  lead  base  p>aint,  off-site  use 

only. 
Bldg.  61404,  Fort  Gordon 
Property  Number  219520185 
Fed  Reg  Date:  09/06/96 
Ft.  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 
Statiis:  Unutilized 
Comment:  3428  sq.  ft.,  1 -story,  most  recent 

use — maint.  shop,  needs  rehab,  presence  of 

asbestos  k  lead  base  paint,  off-site  use 

only. 
Bldg.  B1201 

Property  Number  219610649 
Fed  Reg  Date:  09/06/96 
Fort  Gordon 

Ft.  G<MTlon,  GA,  Co:  Richmond,  Zip:  30905- 
Status:  Unutilized 
Comment:  980  sq.  ft,  needs  repair,  most 

recent  use— office,  off-site  use  only. 
Bldg.  2141 

Property  Number  219610655 
Fed  Reg  Date:  09/06/96 
Fcnt  Gordon 

Fl  Gordon,  GA.  Co:  Richmond.  Zip:  30905- 
Status:  Unutilized 
Comment:  2283  sq.  ft,  needs  repair,  most 

recent  use— office,  off-site  use  only. 
Bldg.  34300 


Property  Number  219620664 

Fed  Reg  Date:  09/06/96 

Fort  Gordon 

Ft.  Gordon.  GA.  Co:  Richmond.  Zip:  30905- 

Status:  Unutilized 

Comment:  2525  sq.  ft.,  most  recent  use — auto 

SVC  store,  possible  asbestos,  off-site  use 

only. 

Bldg.  T-425 

Property  Number  219630155 
Fed  Reg  Date:  11/08/96 
Himter  Army  Airfield 
Savannah,  GA,  Co:  Chatham,  Zip:  31409- 
Status:  Unutilized 

Comment:  1367  sq.  ft.,  needs  major  rehab, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  S-5608 

Property  Number  219630159 

Fed  Reg  Date:  11/08/96 

Fort  Stewart 

Hinesville,  GA,  Co:  Liberty.  Zip  31314- 

Status:  Unutilized 

Comment:  2688  sq.  ft..  £air  condition,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  S-7332 

Property  Number  219630160 
Fed  Reg  Date:  11/08/96 
Fort  Stewart 

Hinesville,  GA.  Co:  Liberty,  Zip  31314- 
Status:  Unutilized 
Comment:  1140  sq.  ft.,  fair  condition,  most 

recent  use— adioin.,  off-site  use  only. 

Bldg.  T-202 

Property  Nimiber  219630161 
Fed  Reg  Date:  11/08/96 
Fort  Stewart 

Hinesville.  GA.  Co:  Liberty,  Zip  31314- 
Status:  Unutilized 

Comment:  2444  sq.  ft.,  needs  rehab,  most 
recent  use — admin.,  off-site  use  only. 

Hawaii 

Buildings 

P-88 

Property  Number  219030324 

Fed  Reg  Date:  09/06/96 

Project  Name:  Aliamanu  Military  Reservation 

Aliamanu  Military  Reservation 

Honolulu,  HI,  Co:  Honolulu,  Zip  96818- 

Location:  Approximately  600  feet  from  Main 

Gate  on  Aliamanu  Drive. 
Status:  Unutilized 
Conmient:  45,216  sq.  ft.  undergroimd  tuimel 

complex,  pres.  of  asbestos  clean-up 

required  of  contamination,  use  of  respirator 

required  by  those  entering  property,  use 

lin^tations. 
Bldg.  S-823 

Property  Number  219520082 
Fed  Reg  Date:  09/06/96 
Wheeler  Army  Airfield 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  3150  sq.  ft,  2-story  wood  frame, 

most  recent  use — office,  off-site  use  only. 
Bldg.  P-125 

Property  Number  219540013 
Fed  Reg  Date:  09/06/96 
Tripler  Army  Medical  Center 
Honolulu,  HI,  Co:  Honolulu,  Zip:  96859- 

5000 
Status:  Excess 
Comment:  7987  sq.  ft,  needs  major  repairs, 

most  recent  use— boiler  plant,  off-site  use 

only. 


Brdg.  T-1191 

Property  Number  219610663 

Fed  Reg  Date:  09/06/96 

Schofield  Barracks 

Wahiawa.  HI,  Zip:  96786- 

Status:  Unutilized 

Cdlnment:  7186  gross  sq.  ft.;  termite  damage, 

most  recent  use — range  support,  off-site 

use  only. 
Bldg.  P-A3025 
Property  Number  219610665 
Fed  Reg  Date:  09/06/96 
Schofield  Barracks 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  1093  gross  sq.  ft;  termite  damage, 

most  recent  use — storage,  off-site  use  only. 

Bldg.  S-571 

Property  Number  219620654 
Fed  Reg  Date:  09/06/96 
Wheeler  Army  Airfield 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 

Comment:  10,053  sq.  ft.,  most  recent  use — 
classroom,  off-site  use  only. 

Bldg.  S-570 

Property  Number  219620656 
Fed  Reg  Date:  09/06/96 
Wheeler  Army  Airfield 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 

Comment:  60  sq.  ft.,  most  recent  use — ticket 
booth,  off-site  use  only. 

Bldg.  T-723 

Property  Niunber  219620657 
Fed  Reg  Date:  09/06/96 
Fort  Shaffer 

Honolulu,  m.  Zip:  96819- 
Status:  Unutilized 

Comment:  1751  sq.  ft.,  most  recent  use — 
storage  house,  off-site  use  only. 

Bldg.  T-1629 

Property  Niunber  219620658     ^ 

Fed  Reg  Date:  09/06/96 

Schofield  Barracks 

Wahiawa,  HI,  Zip:  96786- 

Status:  Unutilized 

Comment:  3287  sq.  ft,  most  recent  use — 

storage,  possible  termite  infestation,  off-site 

use  only. 
Bldg.  T-489 

Property  Nimiber  219620659 
Fed  Reg  Date:  09/06/96 
Schofield  Barracks 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  6120  sq.  ft.,  most  recent  use — 

storage,  needs  repair,  off-site  use  only. 

Bldg.  T-310 

Property  Number  219620660 

Fed  Reg  Date:  09/06/96 

Fort  Shafter 

Honolulu,  HI,  Zip:  96819- 

Status:  Unutilized 

Comment:  400  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  P-«082 

Property  Number  219630162 
Fed  Reg  Date:  11/08/96 
Fort  Shafter 

Honolulu,  HI,  Zip:  96819- 
Status:  Unutilized 
Comment:  42  sq.  ft.,  most  recent  use^ 

storage,  off-site  use  only. 
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Bldg.  P-2604 

Property  Number:  219630163 

Fed  Reg  Date:  11/08/96 

Schofield  Barracks  Military  Reservation 

Wahiawa,  HI,  Zip:  96786- 

Status:  Unutilized 

Comment:  112  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-587 

Property  Number:  219640198 
Fed  Reg  Date:  12/20/96 
Schofield  Barracks 
Wahiawa,  HI,  Zip:  9678&- 
Status:  Unutilized 
Comment:  3448  sq.  ft.,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  T-591 

Property  Number:  219640199 
Fed  Reg  Date:  12/20/96 
Schofield  Barracks 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  800  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  P-592 

Property  Number  219640200 
Fed  Reg  Date:  12/20/96 
Schofield  Barracks 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  800  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-674A 

Pro[>erty  Number  219640201 
Fed  Reg  Date:  12/20/96 
Schofield  Barracks 
Wahiawa,  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  4365  sq.  ft.,  most  recent  use — 

office/classroom,  off-site  use  only. 
Bldg.  T-675A 

Property  Number  219640202 
Fed  Reg  Date:  12/20/96 
Schofield  Barracks 
Wahiawa.  HI,  Zip:  96786- 
Status:  Unutilized 
Comment:  4365  sq.  ft.,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  T-337 

Property  Number  219640203 
Fed  Reg  Date:  12/20/96 
Fort  Shafter 

Honolulu,  HI,  Co:  Honolulu,  Zip:  96819- 
Status:  Unutilized 
Comment:  132  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-527 

Property  Niunber  219640204 
Fed  Reg  Dete:  12/20/96 
Fort  Shafter 

Honolulu,  HI,  Co:  Honolulu,  Zip:  9681»- 
Status:  Unutilized 
Comment:  4131  sq.  ft.,  most  recent  use — 

training  center,  off-site  use  only. 

Illinois 

Buildings 

WARD  Army  Reserve  Center 
Property  Number  219430254 
Fed  Reg  Dete:  09/06/96 
1429  Northmoor  Road 
Peoria,  IL.  Co:  Peoria,  Zip:  61614-3498 
Status:  Unutilized 

Conunent:  2  bidgs.  on  3.15  acres.  36451  sq. 
ft,  reserve  center  &  warehouse,  presence  of 


asbestos,  most  recent  use— office/storage/ 
training. 

Stenafich  Army  Reserve  Center 

Property  Number:  219430255 

Fed  Reg  Date:  09/06/96 

1600  E.  Willow  Road 

Kankakee,  IL,  Co:  Kankakee,  Zip:  60901-2631 

Status;  Unutilized 

Comment:  2  bIdgs. — reserve  center  &  vehicle 

maint  shop  on  3.68  acres,  5641  sq.  ft., 

most  recent  use — office/storage/training, 

presence  of  asbestos. 
Bldg.  54 

Property  Number:  219620666 
Fed  Reg  Date:  09/06/96 
Rock  Island  Arsenal 

Rock  Island,  IL,  Co:  Rock  Island,  Zip:  61299- 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  most  recent  use — oil 

storage,  needs  repair,  off-site  use  only. 

Indiana 

Buildings 

Bldg.  41.USARCBrann 

Property  Number:  219610667 

Fed  Reg  Date:  09/06/96 

Rushville,  IN,  Co:  Rush,  Zip:  46173- 

Status:  Unutilized 

Comment:  10820  sq.  ft.,  presence  of  asbestos, 

most  recent  use— office/ storage/training. 
Bldg.  42,  USARC  Brann 
Property  Number:  219610668 
Fed  Reg  Date:  09/06/96 
Rushville,  IN,  Co:  Rush,  Zip:  46173- 
Status:  Unutilized 
Comment:  2464  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance 

shop. 

Bldg.  27  USARC  Paulsen 

Property  Number:  219610669 

Fed  Reg  Date:  09/06/96 

North  Judson,  IN,  Co:  Starke,  Zip:  46366- 

Status:  Unutilized 

Comment:  10379  sq.  ft.,  presence  of  asbestos, 

most  recent  use— office/storage/training. 
Bldg.  36,  USARC  Paulsen 
Property  Number  219610670 
Fed  Reg  Date:  09/06/96 
North  Judson,  IN,  Co:  Starke,  Zip:  46366- 
Status:  Unutilized 
Comment:  1802  sq.  ft.,  presence  of  asbestos, 

most  recent  use — vehicle  maintenance. 

Kansas 


Buildings 

Bldg.  T-2549,  Fort  Riley 

Property  Number  219310251 

Fed  Reg  Date:  09/06/96 

Ft  Riley,  KS,  Co:  Geary,  Zip:  66442- 

Status:  Unutilized 

Comment:  3082  sq.  ft.,  1-story  wood  frame, 

needs  rehab,  presence  of  asbestos,  most 

recent  use — storage. 
Bldg.  166,  Fort  Riley 
Property  Number  219410325 
Fed  Reg  Date:  09/06/96 
Ft.  Riley,  KS,  Co:  Geary.  Zip:  66442- 
Status:  Unutilized 
Comment:  3803  sq.  ft.,  3-story  brick 

residence,  needs  rehab,  presence  of 

asbestos,  located  within  National 

Registered  Historic  District. 
Bldg.  184,  Fort  Riley 
Property  Number  219430146 


Fed  Reg  Date:  09/06/96 

Ft.  Riley.  KS,  Zip:  66442- 

Status:  Unutilized 

Comment:  1959  sq.  ft.,  l-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

boiler  plant,  historic  district. 
Bldg.  P-313,  Fort  Riley 
Property  Number  219620668 
Fed  Reg  Date:  09/06/96 
Ft.  Riley,  KS,  Zip:  66442- 
Status:  Unutilized 
Comment:  6222  sq.  ft.,  most  recent  use — 

admin,  bldg.,  needs  repair,  possible 

asbestos. 

Kentucky 


Buildings 

Bldg.  2634 

Property  Number:  219610681 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY,  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  possible  asbestos, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  2713 

Property  Number  219610684 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY.  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — barracks,  off- 
site  use  only. 

Bldg.  2642 

Property  Number:  219610701 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY.  Co:  Christian.  Zip:  42223- 

Status:  Unutilized 

Comment:  5310  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  2632 

Property  Number  2i9620G69 
Fed  Reg  Date:  09/06/96 
Ft.  Campbell,  KY,  Co:  Christian,  Zip:  42223- 
Status:  Unutilized 

Comment:  .5310  sq.  ft.,  most  recent  use — 
admin.,  possible  asbestos,  off-site  use  only. 

Louisiana 

Buildings 

Bldg.  7316,  Fort  Polk 
Property  Number  219620676 
Fed  Reg  Date:  09/06/96 
Ft  Polk,  LA,  Co:  Vernon,  Zip:  71459- 
Status:  Underutilized 

Comment:  507  sq.  ft.,  most  recent  use — BOQ 
Transient. 

Bldg.  7315.  Fort  Polk 

Property  Number  219620677 

Fed  Reg  Date:  09/06/96 

Ft.  Polk,  LA,  Co:  Vernon,  2Up:  71459- 

Status:  Underutilized 

Comment:  507  sq.  ft.,  most  recent  use — BOQ 

Transient. 
Bldg.  7314,  Fort  Polk 
Property  Number  219620678 
Fed  Reg  Date:  09/06/96 
Ft.  Polk,  LA,  Co:  Vernon.  Zip:  71459- 
Status:  Underutilized 
Comment:  507  sq.  ft.,  most  recent  use — BOQ 

Transient 
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Bldg.  7313.  Fort  Polk 
Property  Number;  219620679 
Fed  Reg  Date:  09/06/96 
Ft.  Polk.  LA.  Co:  Vernon.  Zip:  71459- 
Status:  Underutilized 

Comment:  507  sq.  ft.,  most  recent  use — BOQ 
Transient 

Bldg.  7312.  Fort  Polk 

Property  Nmnber  219620680 

Fed  Reg  Date:  09/06/96 

Ft.  Polk,  LA.  Co:  Vernon.  Zip:  71459- 

Status:  Underutilized 

Comment:  507  sq.  ft.,  most  recent  use — BOQ 

Transient 
Bldg.  7311,  Fort  Polk 
Property  Number:  219620681 
Fed  Reg  Date:  09/06/96 
Ft  Polk.  LA,  Co:  Vernon,  Zip:  71459- 
Status:  Underutilized 
Comment:  643  sq.  ft.,  most  recent  use — BOQ 

Transient 

Bldg.  7310,  Fort  Polk 
Property  Nimiber:  219620682 
Fed  Reg  Date:  09/06/96 
Ft.  Polk,  LA,  Co:  Vernon,  Zip:  71459- 
Status:  Underutilized 

Conunent:  643  sq.  ft.,  most  recent  use — ^BOQ 
Transient 

Bldg.  7309,  Fort  Polk 

Property  Number  219620683 

Fed  Reg  Date:  09/06/96 

Ft  Polk,  LA,  Co:  Vernon.  Zip:  71459- 

Status:  Underutilized 

Comment:  643  sq.  ft.,  most  recent  use — BOQ 

Transient,  needs  repair. 
Bldg.  5917  A,  B,  CD 
Property  Number  219630164 
Fed  Reg  Date:  11/08/96 
Fort  Polk 
Ft  Polk.  LA.  Co:  Vernon  Parish,  2Up:  71459- 

7100 
Status:  Unutilized 
Comment:  3902  sq.  ft,  family  housing,  needs 

rehab. 

Maryland 

Buildings 

Bldg.  E5878 

Property  Number.  219012652 

Fed  Reg  Date:  09/06/96 

Project  Name:  Aberdeen  Proving  Ground 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City,  MD,  Co:  Harford.  Zip:  21010- 

5425 
Status:  Unutilized 
Comment:  213  sq.  ft.;  structural  deficiencies: 

possible  asbestos;  and  contamination. 
Bldg.  E5879 

Property  Nimiber  219012653 
Fed  Reg  Date:  09/06/96 
Project  Name:  Aberdeen  Proving  Ground 
Aberdeen  Proving  Ground 
Edgewood  Area 
Aberdeen  City,  MD,  Co:  Harford.  Zip:  21010- 

5425 
Status:  Unutilized 
Comment:  213  sq.  ft.;  possible  asbestos  and 

contamination;  no  utilities;  most  recent 

use — igloo  storage. 

Bldg.  10302 

Property  Number:  219012666 

Fed  Reg  Date:  09/06/96 

Project  Name:  Aberdeen  Proving  Ground 


Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City,  MD.  Co:  Harford,  Zip:  21010- 

5425 
Status:  Unutilized 
Conunent:  42  sq.  ft.;  possible  asbestos;  most 

recent  use — pumping  station. 

Bldg.  E5975 

Property  Number:  2 1 901 2677 

Fed  Reg  Date:  09/06/96 

Project  Name:  Aberdeen  Proving  Ground 

Aberdeen  Proving  Ground 

Edgewood  Area 

Aberdeen  City,  MD,  Co:  Harford,  Zip:  21010- 
5425 

Status:  Unutilized 

Comment:  650  sq.  ft.;  possible  contamination; 
structiiial  deficiencies;  most  recent  use — 
training  exercises/chemicals  and 
explosives;  potential  use — storage. 

Bldg.  6687 

Property  Number:  219220446 

Fed  Reg  Date:  09/06/96 

Fort  George  G.  Meade 

Mapes  and  Zimbroski  Roads 

Ft.  Meade,  MD,  Co:  Anne  Arundel,  Zip: 
20755-5115 

Status:  Unutilized 

Comment:  1150  sq.  ft.,  presence  of  asbestos, 
wood  frame,  most  recent  use — veterinarian 
clinic,  off-site  removal  only,  sched.  to  be 
vacated  10/1/92. 

Bldgs.  2251,  2252 

Property  Number  219430180 

Fed  Reg  Date:  09/06/96 

Fort  Meade 

Ft.  Meade,  MD,  Co:  Anne  Arundel,  Zip: 

20755-5115 
Status:  Unutilized 
Comment:  648  &  3594  sq.  ft.,  1-story, 

concrete/metal  structure,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

heating  plant  &  admin. 

Bldg.  E4144 

Property  Number  219540001 

Fed  Reg  Date:  09/06/96 

Aberdeen  Proving  Groimd 

Aberdeen,  MD,  Co:  Harford,  Zip:  21005-5001 

Status:  Unutilized 

Comment:  1632  sq.  ft.,  concrete  frame  bath 

house,  1  story,  presence  of  asbestos  and 

lead  paint 

Minnesota 
Land 

Land 

Property  Number  219120269 

Fed  Reg  Date:  09/06/96 

Twin  Cities  Army  Ammunition  Plant 

New  Brighton,  MN,  Co:  Ramsey.  Zip:  55112- 

Status:  Underutilized 

Comment:  Approx.  49  acres,  possible 

contamination,  secured  area  with  alternate 

access. 

Missouri 

Buildings 

Bldg.  T599 

Property  Number:  219230260 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft.  Leonard  Wood.  MO,  Co:  Pulaski,  Zip: 

65473-5000  . 
Status:  Underutilized 


Comment:  18270  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only. 

Bldg.  T1311 

Property  Number  219230261 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  2740  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — storehouse,  off- 
site  use  only. 

Bldg.  T427 

Property  Number  219330299 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft.  Leonard  Wood,  MO.  Co:  Pulaski,  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  10245  sq.  ft.,  l-story,  presence  of 
asbestos,  most  recent  use — post  office,  off- 
site  use  only. 

Bldg.  T2368 

Property  Number  219330306 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  3663  sq.  ft.,  1 -story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T3005 

Property  Number  219330307 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 
65473-5000 

Status:  Underutilized 

Comment:  2220  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recent  use — motor  repair 
shop,  off-site  use  only. 

Bldg.  T2171 

Property  Number  219340212 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft  Leonard  Wood.  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Unutilized 
Comment:  1296  sq.  ft.,  1-story  wood  frame, 

most  recent  use — administrative,  no 

handicap  fixtures,  lead  base  paint,  off-site 

use  only. 
Bldg.  T2312 

Property  Number  219340217 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  1403  sq.  ft.,  1-story  wood  frame, 

most  recent  use — paint  shop,  no  handicap 

fixtures,  lead  base  paint,  off-site  use  only. 

Bldg.  T6822 

Property  Niunber  219340219 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  4000  sq.  ft.,  1 -story  wood  frame, 

most  recent  use — storage,  no  handicap 

fixtiues,  off-site  use  only. 
Bldg.Tl364 
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Property  Number  219420393 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  1144  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — storage, 

off-site  use  only. 
Bldg.  T281 

Property  Number  219420397 
Fed  R^  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  4230  sq.  ft.,  1-stoiy,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T282 

Property  Number:  219420398 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  15923  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  ptupose,  off-site  use  only. 
Bldg.  T283 

Property  Number  219420431 
Fed  R^  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  6163  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T408 

Property  Number  219420433 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  10296  sq.  ft,  l-story,  presence  of 

lead  "base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T410 

Property  Number  219420435 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski.  Zip: 

65473-5000 
Status:  Underutilized 
Conmient:  2664  sq.  ft,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T412 

Property  Number  219420437 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Conunent:  1296  sq.  ft.,  1 -stray,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  ptupose,  off-site  use  only. 
Bldg.  T429 

Property  Number  219420439 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 


Status:  Underutilized 

Comment:  2475  sq.  ft.,  1-story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T1497 

Property  Number  219420441      - 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2-story,  presence  of 

lead  base  paint,  most  recent  use— admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T2139 

Property  Number  219420446 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Underutilized 
Conmient:  3663  sq.  ft.,  1 -story,  presence  of 

lead  base  paint,  most  recent  use — admin/ 

gen.  purpose,  off-site  use  only. 
Bldg.  T-2191 

Property  Number  219440334 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski.  Zip: 

65473-5000 
Status:  Excess 
Comment:  4720  sq.  ft.,  2-8tory  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95. 

lead  based  paint,  most  recent  use- 
barracks. 
Bldg.T-2197 

Property  Number  219440335 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  4720  sq.  ft,  2-story  wood  frame, 

off-site  removal  only,  to  be  vacated  8/95, 

lead  based  paint,  most  recent  use — 

barracks. 
Bldg.  T403 

Property  Number  219510107 
Fed  R^  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  5818  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated 
8/95,  off-site  use  only. 
Bldg.  T460 

Property  Number  219510106 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  5428  sq.  ft.,  1-story,  wood  frame, 

most  recent  use — edmin.,  to  be  vacated 
8/95.  off-site  use  only. 
Bldg.  T464 

Property  Number:  219510109 
F^  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 


Comment:  5310  sq.  ft.,  2-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated 
8/95,  off-site  use  only. 
Bldg.  T590 

Property  Number  219510110 
Fed  R^  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood.  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  3263  sq.  ft.,  l-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated 
8/95,  off-site  use  only. 
Bldg.  T1246 

Property  Number  219510111 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  1144  sq.  ft.,  l-story,  wood  frame, 

most  recent  use — admin.,  tq  be  vacated 
8/95,  off-site  use  only. 
Bldg.  T2385 

Property  Number  219510115 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  3158  sq.  ft.,  l-story.  wood  frame, 

most  recent  use — admin.,  to  be  vacated 
8/95,  off-site  use  only. 
Bldg.  T3007 

Property  Number  219510116 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft.  Leonard  Wood,  MO.  Co:  Pulaski.  Zip: 

65473-5000 
Status:  Excess 
Comment  4687  sq.  ft.  l-story.  wood  frame, 

most  recent  use— admin.,  to  be  vacated 
8/95.  off-site  use  only. 

Bldg.  T3008 

Property  Number  219510117 

Fed  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft.  Leonard  Wood.  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  4687  sq.  ft.,  l-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated 
8/95,  off-site  use  only. 
Bldg.  T3010 

Property  Number  219510118 
Fed  Reg  Date:  09/06/96 
Fort  Leonard  Wood 
Ft  Leonard  Wood,  MO.  Co:  Pulaski,  Zip: 

65473-5000 
Status:  Excess 
Comment:  4687  sq.  ft.,  l-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated 
8/95,  off-site  use  only. 

Bldg.  T3011 

Property  Number  219510119 

F^  Reg  Date:  09/06/96 

Fort  Leonard  Wood 

Ft  Leonard  Wood,  MO,  Co:  Pulaski,  Zip: 

65473- 
Status:  Excess 
Comment:  4687  sq.  ft.,  l-story,  wood  frame, 

most  recent  use — admin.,  to  be  vacated  8/ 

95,  off-site  use  only. 
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North  Carolina 

Buildings 

Bldg.  3-2331,  Fort  Bragg 

Property  Number  219610724 

Fed  Reg  Date:  09/06/96 

Ft  Bragg.  NC,  Co:  Cumberland,  Zip:  28307- 

Status:  Unutilized 

Comment:  1027  sq.  ft,  needs  repair,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  N-3931 ,  Fort  Bragg 
Property  Number  219610725 
Fed  Reg  Date:  09/06/96 
Ft  BrajK.  NC.  Co:  Cumberland.  Zip:  28307- 
Status:  Unutilized 
Comment:  3258  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — ackiin.,  off-site 

use  only. 
Bldg.  N-4921.  Fort  Bragg 
Property  Nvimber  2 1 9610727 
Fed  Reg  Date:  09/06/96 
Ft.  Bragg,  NC.  Co:  Cumberland.  Zip:  28307- 
Status:  Unutilizied 
Comment:  5676  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — maintenance, 

off-site  use  only. 
Bldg.  0-9064 

Property  Number  219620686 
Fed  Reg  Date:  09/06/96 
Fort  Bragg 

Ft  Bragg.  NC,  Co:  Cumberland,  Zip:  28307- 
Status:  Unutilized 
Comment:  480  sq.  ft.,  most  recent  use — 

storage  bldg..  possible  asbestos,  needs 

repair,  off-site  use  only. 
Bldg.  0-9107 

Property  Number  219620687 
Fed  Reg  Date:  09/06/96 
Fact  Bragg 

Ft  Bragg.  NC  Co:  Cumberland.  Zip:  28307- 
Status:  Unutilized 
Comment:  80  sq.  ft.,  most  recent  use— storage 

shed,  possible  asbestos,  off-site  use  only. 
Bldg.  D-1102 

Property  Number  219630180 
Fed  Reg  Date:  1 1/08/96 
Fort  Bragg 

Ft  Bragg.  NC  Co:  Cumberland.  2Up:  28307- 
Status:  Unutilized 
Conunent:  3812  sq.  ft.,  needs  rehab,  most 

recent  use — training,  off-site  use  only. 

Bldg.  K1320 

Property  Nimiber  219630181 

Fed  Reg  Date:  11/08/96 

Fort  Bragg 

Ft  Bragg.  NC  Co:  Cumberland.  Zip:  28307- 

Status:  Unutilized 

Comment:  4725  sq.  ft.  needs  rehab,  most 

recant  use— conununity  bldg,  off-site  use 

only. 
Bldg.  2-5411 

Property  Number  219630183 
Fed  Reg  Date:  11/08/96 
Fort  Bragg 

Ft  Bragg.  NC  Co:  Cumberland,  Zip:  28307- 
Status:  Unutilized 
Comment:  3100  sq.  ft.,  needs  rehab,  most 

recent  use — heat  plant,  off-site  use  only.  '* 
Bldg.  E-7429 

Property  Number  219630184 
Fed  Reg  Date:  11/08/96 
Fort  Bragg 

Ft  Bragg,  NC,  Co:  Cumberland,  Zip:  28307- 
Status:  Unutilized 


Comment:  3780  sq.  ft.,  needs  rehab,  most 
recent  use — training  bldg.,  off-site  use  only. 

Bldg.  E-7530 

Property  Number  219630185 

Fed  Reg  Date:  11/08/96 

Fort  Bragg 

Ft.  Bragg,  NC,  Co:  Cumberland,  Zip:  28307- 

Status:  Unutilized 

Comment:  3747  sq.  ft.,  needs  rehab,  most 
recent  use — training  bldg.,  off-site  use  only. 

North  Dakota 

Buildings 

Bldg.  001 

Property  Number  219640207 

Fed  Reg  Date:  12/20/96 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma.  ND.  Co:  Cavalier.  Zip:  58355- 

Status:  Unutilized 

Conmient:  1040  sq.  ft.,  needs  rehab,  most 

recent  use — auto  craft  shop,  off-site  use 

only. 
Bldg.  301 

Property  Number  219640208 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma.  ND.  Co:  Cavalier,  Zip:  58355- 
Status:  Unutilized 
Comment:  18830  sq.  ft.,  needs  rehab,  most 

recent  use — office,  off-site  use  only. 
Bldg.  304 

Property  Number  219640209 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma.  ND.  Co:  Cavalier.  Zip:  58355- 
Status:  Unutilized 
Comment:  3658  sq.  ft.,  needs  rehab,  most 

recent  use— office,  off-site  use  only. 
Bldg.  306 

Property  Number  219640210 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma,  ND,  Co:  Cavalier,  Zip:  58355- 
Status:  Unutilized 
Comment:  1720  sq.  ft.,  needs  rehab,  most 

recent  use — service  station,  off-site  use 

only. 

Bldg.  348 

Property  Number  219640211 

Fed  Reg  Date:  12/20/96 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma,  ND.  Co:  Cavalier.  Zip:  58355- 

Status:  Unutilized 

Comment:  21275  sq.  ft.,  needs  rehab,  most 

recent  use— dining  facility,  off-site  use 

only. 
Bldg.  705 

Property  Number  219640212 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Concrete.  ND.  Co:  Pembina.  Zip:  58220- 
Status:  Unutilized 
Comment:  9432  sq.  ft.,  needs  rehab,  most 

recent  use — storage  shed,  off-site  use  only. 
Bldg.  1101 

Property  Number  219640213 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma.  ND.  Co:  Ramsey,  Zip:  5835S- 
Status:  Unutilized 
Comment:  2259  sq.  ft.,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only. 
Bldg.  1110 
Property  Number  219640214 


Fed  Reg  Date:  12/20/96 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma,  ND,  Co:  Ramsey,  Zip:  58355- 

Status:  Unutilized 

Comment:  11956  sq.  ft.,  concrete,  needs 

rehab,  off-site  use  only. 
Bldg.  2101 

Property  Number  219640215 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma,  ND,  Co:  Cavalier,  Zip:  58249- 
Status:  Unutilized 
Comment:  2259  sq.  ft.,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only. 
Bldg.  2110 

Property  Number  219640216 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Saf^uard  Complex 
Nekoma,  ND.  Co:  Cavalier,  Zip:  5824»- 
Status:  Unutilized 
Comment:  11956  sq.  ft.  concrete,  needs 

rehab,  off-site  use  only. 

Bldg.  4101 

Property  Number  219640217 

Fed  Reg  Date:  12/20/96 

Stanley  R.  Mickelsen  Safeguard  Complex 

Nekoma.  ND,  Co:  Walsh.  Zip:  58355- 

Status:  Unutilized 

Comment:  2259  sq.  ft,  earth  covered  concrete 

bldg.,  needs  rehab,  off-site  use  only. 
Bldg.  4110 

Property  Number  219640218 
Fed  Reg  Date:  12/20/96 
Stanley  R.  Mickelsen  Safeguard  Complex 
Nekoma,  ND,  Co:  Walsh,  Zip:  58355- 
Status:  Unutilized 
Comment:  11956  sq.  ft,  concrete,  needs 

rehab,  off-site  use  only. 

New  Mexico 

Buildings 

Bldg.  149 

Property  Number  219330333 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  3570  sq.  ft,  2-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  150 

Property  Number  219330334 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  3750  sq.  ft.,  2-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 
Bldg.  357 

Property  Number  219330335 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Conmient:  3600  sq.  ft.  2-story,  presence  of 

asbestos,  most  recent  use— admin.,  off-site 

use  only. 
Bldg.  1758 

Property  Number:  219330336 
Fed  Reg  Date:  09/06/96 
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White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  1620  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.1768 

Property  Number:  219330337    ■■, 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  MM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  15,333  sq.  ft,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  28281 

Property  Number  219330338 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  1856  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — edmin.,  off-site 

use  only. 
Bldg.  28282 

Property  Number:  219330339 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Conunent:  1850  sq.  ft.,  2-8tory,  needs  rehab, 

presence  of  asbestos,  most  recent  use- 
admin.,  off-site  use  only. 
Bldg.  32980 

Property  Number  219330340 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conunent:  451  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use— admin.,  off-site 

use  only. 

Bldg.  34252 

Property  Number:  219330341 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  720  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 

Bldg.  418 

Property  Number:  219330342 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  3690  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  420 

Property  Number  219330343 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 


Comment:  2407  sq.  ft.,  1-story,  presence  of 
asbestos,  most  recentjise — storage,  off-site 
use  only. 

Bldg.  1348 

Property  Number  219330345 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  720  sq.  ft.,  1-story,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  1765 

Property  Number  219330347 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  600  sq.  ft.  l-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  21542 

Property  Number  219330348 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  945  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  22118 

Property  Nimiber  219330349 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conunent:  1341  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  22253 

Property  Number  219330350 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  216  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  28267 

Property  Number  219330351 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  617  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. ' 

Bldg.  29195 

Property  Number  219330352 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  56  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  34219 


Property  Number  219330353 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands.  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Conunent:  720  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  34221 

Property  Number  219330354 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conunent:  720  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  145 

Property  Number  219330355 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conunent:  2954  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — chapel,  off-site 

use  only. 

Bldg.  1754 

Property  Number  219330356 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  6974  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  19242 

Property  Number  219330357 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Conunent:  450  sq.  ft,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  34227 

Property  Number  219330358 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conunent:  675  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  34244 

Property  Number  219330359 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  720  sq.  ft.,  l-story,  presence  of 

asbestos,  most  recent  use — maintenance 

shop,  off-site  use  only. 
Bldg.  21105 

Property  Number  219330360 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
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Status:  Unutilized 

Comment:  239  sq.  ft.,  presence  of  asbestos. 

most  recent  use — ^veterinarian  facility,  off- 
site  use  only. 
Bldg.  21106 

Property  Number:  219330361 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  405  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — veterinarian 

facility,  off-site  use  only. 
Bldg.  21310 

Property  Number:  219330362 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  1006  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — transmitter 

bldg..  off-site  use  only. 
Bldg.  29890 

Property  Nxunber:  219330363 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands.  NM.  Co:  Dona  Ana.  Zip: 

88002- 
Status:  Unutilized 
Comment:  450  sq.  ft..  1-story,  presence  of 

asbestos,  most  recent  use — frequency 

monitoring  station,  off-site  use  only. 
Bldg.  1868 

Property  Number  219330364 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Conmient:  41  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use— scale  house,  off- 
site  use  only. 
Bldg.  528 

Property  Number  219330365 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  225  sq.  ft,  1 -story,  presence  of 

asbestos,  most  recent  use — 

decontamination  shelter,  off-site  use  only. 
Bldg.  1834 

Property  Number  219330366 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  150  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — animal  kennel, 

off-site  use  only. 

Bldg.  23100 

Property  Number  219330368 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands.  NM.  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  40  sq.  ft.,  1 -story,  presence  of 

asbestos,  most  recent  use — sentry  station, 

off-site  use  only. 

Bldg.  29196 


Property  Number  219330369 

Fed  Reg  Date:  09/06/96 

White  Sands  Missile  Range 

White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  38  sq.  ft.,  1-story,  presence  of 

asbestos,  most  recent  use — power  plant 

bldg.,  off-site  use  only. 
Bldg.  30774 

Property  Number:  219330370 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands,  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  176  sq.  ft.,  1 -story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  33136 

Property  Number  219330371 
Fed  Reg  Date:  09/06/96 
White  Sands  Missile  Range 
White  Sands.  NM,  Co:  Dona  Ana,  Zip: 

88002- 
Status:  Unutilized 
Comment:  18  sq.  ft.,  off-site  use  only. 

Nevada 

Land 

Parcel  A    ■ 

Property  Number:  219012049 

Fed  Reg  Date:  09/06/96 

Project  Name:  Hawthorne  Army  Ammo.  Plant 

Hawthorne  Army  Ammunition  Plant 

Hawthorne.  NV,  Co:  Mineral,  Zip:  89415- 

Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Status:  Unutilized 
Comment:  160  acres,  road  and  utility 

easements,  no  utility  hookup,  possible 

flooding  problem. 
Parcels 

Property  Niunber:  219012056 
Fed  Reg  Date:  09/06/96 

♦  Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Hawthorne.  NV.  Co:  Mineral.  Zip:  89415- 
Location:  At  Foot  of  Eastern  slope  of  Mount 

Grant  in  Wassuk  Range  &  S.W.  edge  of 

Walker  Lane 
Status:  Unutilized 
Comment:  1920  acres;  road  and  utility 

easements;  no  utility  hookup;  possible 

flooding  problem. 
Parcel  C 

Property  Number  219012057 
Fed  Reg  Date:  09/06/96 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Hawthorne,  NV.  Co:  Mineral,  Zip:  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP's  South  Magazine  Area  at 

Western  edge  of  State  Route  359 
Status:  Unutilized 
Comment:  85  acres;  road  k  utility  easements; 

no  utility  hookup. 
Parcel  D 

Property  Number  219012058 
Fed  Reg  Date:  09/06/96 
Project  Name:  Hawthorne  Army  Ammo.  Plant 
Hawthorne  Army  Ammunition  Plant 
Hawthorne,  NV.  Co:  Mineral.  Zip:  89415- 
Location:  South-southwest  of  Hawthorne 

along  HWAAP's  South  Magazine  Area  at 

Western  edge  of  State  Route  359 


Status:  Unutilized 
Comment:  955  acres;  road  &  utility 
easements;  no  utility  hookup. 

Buildings 

Bldgs.  00425-00449 

Property  Number:  219011946 

Fed  Reg  Date:  09/06/96 

Project  Name:  Hawthorne  Army  Ammo.  Plant 

Hawthorne  Army  Ammunition  Plant 

Schweer  Drive  Housing  Area 

Hawthorne,  NV.  Co:  Mineral.  Zip:  89415- 

Status:  Unutilized 

Comment:  1310-1640  sq.  ft.,  one-floor 

residential,  semi/wood  construction,  good 

condition. 

New  York 

Land 

Land— 6.965  Acres 
Property  Number:  219540018 
Fed  Reg  Date:  09/06/96 
Dix  Avenue 

Queensbury,  NY,  Co:  Warren,  Zip:  12801- 
Status:  Unutilized 

Conmient:  6.96  acres  of  vancant  land,  located 
in  industrial  area,  potential  utilities. 

Buildings 

Bldg.  100,  Fort  Hamilton 

Property  Number:  219340254 

Fed  Reg  Date:  09/06/96 

Bellmore,  NY,  CO:  Nassau,  Zip:  11710- 

Status:  Unutilized 

Conmient:  155  sq.  ft.,  1-story,  most  recent 

use — storage. 
Bldg.  200,  Fort  Hamilton 
Property  Number:  219340255 
Fed  Reg  Date:  09/06/96 
Bellmore,  NY,  Co:  Nassau,  Zip:  11710- 
Status:  Unutilized 
Comment:  12000  sq.  ft.,  1 -story,  most  recent 

use — office. 
Bldg.  300,  Fort  Hamilton 
Property  Number:  219340256 
Fed  Reg  Date:  09/06/96 
Belhnore,  NY,  Co:  Nassau,  Zip:  11710- 
Status:  Underutilized 
Comment:  11000  sq.  ft.,  l-story,  most  recent 

use — reserve  center. 

Bldg.  900,  Fort  Hamilton 

Property  Number  219430259 

Fed  Reg  Date:  09/06/96 

Bellmore,  NY,  Co:  Nassau,  Zip:  11710- 

Status:  Underutilized 

Comment:  400  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — material  storage. 
Bldgs.  2611,  2613,  2615,  2617^^ 
Property  Number  219610721^  ^ 
Fed  Reg  Date:  09/06/96 
Stewart  Army  Subpost 
New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 
Status:  Unutilized 
Comment:  4  detached  garages  with  2-vehicle 

parking  per  garage,  off-site  use  only. 
Bldg.  148 

Property  Number  219610722 
Fed  Reg  Date:  09/06/96 
West  Point 

Highlands,  NY,  Co:  Orange,  Zip:  10996-1592 
Status:  Unutilized 
Comment:  1900  sq.  ft.,  2-story  brick 

residence,  possible  lead  base  paint,  off-site 

use  only. 

Bldg.  1342 
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Property  Number  219610723 

Fed  Reg  Date:  09/06/96 

West  Point 

Highlands,  NY.  CO:  Orange,  Zip:  10996-1592 

Status:iUnutilized 

Comment:  400  sq.  ft.  detached  garage, 

possible  lead  base  paint,  off-site  use  only. 
24  Residential  Apt.  Bldgs. 
Property  Number:  219630165 
Fed  Reg  Date:  11/08/96 
Stewart  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor,  NY,  Co:  Orange,  Zip  12553- 
Status:  Unutilized 
Comment:  most  recent  use — family  housing, 

needs  rehab,  presence  of  asbestos,  off-site' 

use  only. 
11  Detached  Garages 
Property  Number  219630166 
Fed  Reg  Date:  11/08/96 
Stewart  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor,  NY,  Co:  Orange,  Zip  12553- 
Status:  Unutilized 

Comment:  needs  rehab,  off-site  use  only. 
27  Storage  Sheds. 
Property  Number:  219630167 
Fed  Reg  Date:  11/08/96 
Stewart  Gardens,  Army  Wherry  Family 

Housing 
New  Windsor,  NY,  Co:  Orange,  2Up  12553- 
Status:  Unutilized 

Conunent:  good  condition,  off-site  use  only. 
Bldg.  1810 

Property  Nimiben  219630168 
Fed  Reg  Date:  11/08/96 
Stewart  Army  Subpost 
New  Windsor,  NY,  Co:  Orange,  Zip  12553- 
Status:  Unutilized 
Comment:  1453  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use— office,  off-site 

use  only. 
Bldg.  2297 

Property  Number  219630169 
Fed  Reg  Date:  11/08/96 
Stewart  Army  Subpost 
New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 
Status:  Unutilized 
Comment:  102  sq.  ff.,  needs  rehab,  presence 

of  asbestos,  most  recent  use — emerg.  power 

station,  off-site  use  only. 
Bldgs.  2506,  2514,  2516 
Property  Number  219630170 
Fed  Reg  Date:  11/08/96 
Stewart  Army  Subpost 
New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 
Status:  Unutilized 
Comment:  4350  sq.  ft.  each,  needs  rehab, 

presence  of  asbestos,  most  recent  use — 

office,  off-site  use  only. 
Bldg.  2608 

Property  Number  219630171 
Fed  Reg  Date:  11/08/96 
Stewart  Army  Subpost 
New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 
Status:  Unutilized 
Comment:  6634  sq.  ft.,  needs  rehab,  presence 

of  asbestos,  most  recent  use— barracks,  off- 
site  use  only. 
Bldg.  2619 

Property  Number:  219630172 
Fed  Reg  Date:  11/08/96 
Stewart  Army  Subpost 
New  Windsor.  NY.  Co:  Orange,  Zip:  12553- 


Status:  Unutilized 

Comment:  1680  sq.  ft,  needs  rehab,  presence 

of  asbestos,  most  recent  use— office,  off-site 

use  only. 

Bldg.  1600 

Property  Number  219630173 

Fed  Reg  Date:  1 1/08/96 

Stewart  Army  Subpost 

New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 

Status:  Unutilized 

Comment:  1453  sq.  ft.,  needs  rehab,  presence 
of  asbestos,  most  recent  use — dayroom,  off- 
site  use  only. 

6  Bldgs. 

Property  Number  219630174 

Fed  Reg  Date:  11/08/96 

Stewart  Army  Subpost 

#1602, 1604,  1606, 1608, 1610, 1612 

New  Windsor,  NY,  Co:  Orange,  Zip:  12553- 

Status:  Unutilized 

Comment:  4349  sq.  ft  each,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
barracks,  off-site  use  only. 

Bldgs.  644,  658 

Property  Niunber:  219630175 

Fed  Reg  Date:  11/08/96 

U.S.  Military  Academy — West  Point 

Highlands,  NY,  Co:  Orange,  Zip:  10996- 

Status:  Unutilized 

Comment:  1922  sq.  ft  each,  needs  rehab, 
presence  of  asbestos,  most  recent  use- 
admin.,  off-site  use  only. 

Bldg.  650 

Property  Number  219630176 

Fed  Reg  Date:  11/08/96 

U.S.  Military  Academy— West  Point 

Highlands,  NY,  Co:  Orange,  Zip:  10996- 

Status:  Unutilized 

Comment:  3292  sq.  ft,  needs  repair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  660 

Property  Number:  219630177 

Fed  Reg  Date:  11/08/96 

U.S.  Military  Academy — West  Point 

Highlands,  NY,  Co:  Orange.  Zip:  10996- 

Status:  Unutilized 

Comment:  1742  sq.  ft,  needs  reptair,  presence 
of  asbestos,  most  recent  use — admin.,  off- 
site  use  only. 

Bldgs.  662, 664 

Property  Number  219630178 

Fed  Reg  Date:  11/08/96 

U.S.  Military  Academy — West  Point 

Highlands,  NY,  Co:  Orange.  Zip:  10996- 

Status:  Unutilized 

Comment:  5082  sq.  ft.  each,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  668 

Property  Number  219630179 
Fed  Reg  Date:  11/08/96 
U.S.  Military  Academy— West  Point 
Highlands,  NY,  Co:  Orange,  Zip:  10996- 
Status:  Unutilized 
Comment:  3140  sq.  ff..  needs  repair,  presence 

of  asbestos,  most  recent  use — preschool, 

off-site  use  only. 

Ohio 

Land 

5  acres 

Property  Number  219630313 

Fed  Reg  Date:  09/06/96 


Doan  U.S.  Army  Reserve  Center 
Portmonth,  OH,  Co:  Scioto,  Zip:  45662- 
Status:  Unutilized 

Comment:  5  acres  including  paved  roads, 
parking,  sidewalks,  etc. 

Buildings 

15  Units 

Propwrty  Number:  219630354 

Fed  Reg  Date:  09/06/96 

Military  Family  Housing 

Raveima  Army  Ammunition  Plant 

Ravenna,  OH,  Co:  Portage,  Zip:  44266-9297 

Status:  Excess 

Comment:  3  bedroom  (7  units) — 1,824  sq.  ft. 

each,  4  bedroom  (8  units] — 2,430  sq.  ft. 

each,  2-story  wood  frame,  presence  of 

asbestos,  off-site  use  only. 
7  Units 

Property  Number  219630355 
Fed  Reg  Date:  09/06/96 
Military  Family  Housing  Garages 
Ravenna  Army  Ammunition  Plant 
Ravenna,  OH.  Co:  Portage.  Zip:  44266-9297 
Status:  Excess 
Comment:  1^  stall  garage  and  6 — 3  stall 

garages,  presence  of  asbestos,  off-site  use 

only. 

Bldg.  P-3 

Property  Number  219630311 

Fed  Reg  Date:  09/06/96 

Doan  U.S.  Arn;y  Reserve  Center 

Portmonth,  OH.  Co:  Scioto,  Zip:  45662- 

Status:  Unutilized 

Comment:  10752  sq.  it.,  1-story  brick,  most 

ncent  use— office,  possible  asbestos. 
Bldg.  P-A 

Property  Number  219320312 
Fed  Reg  Date:  09/06/96 
Doan  U.S.  Army  Reserve  Center 
Portmonth,  OH,  Co:  Scioti,  Zip:  45662- 
Status:  Unutilized 
Comment:  2508  sq.  ft,  1-story  brick,  most 

recent  use — vehicle  maint.  shop. 

Oklahoma 

Buildings 

Bldg.  T-2606 

Property  Number  219011273 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

2606  Currie  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  2722  sq.  ft.;  possible  asbestos,  one 

floor  wood  frame;  most  recent  use — 

Headquarters  Bldg. 
Bldg.  T-838,  Fort  Sill 
Property  Number:  219220609 
Fed  Reg  Date:  09/06/96 
838  Macomb  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  151  sq.  ft.,  wood  frwne,  1  story, 

off-site  removal  only,  most  recent  use — vet 

facility  (quarantine  stable). 
Bldg.  T-954,  Fort  Sill 
Property  Number  219240659 
Fed  Reg  Date:  09/06/96 
954  Quinette  Road 

Lawton,  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3571  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — motor  repair  shop. 
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Bldg.  T-1050.  Fort  Sill 
Propaity  Number.  219240660 
Fed  Reg  Date:  09/06/96 

1050  Quinette  Road 

Lawton.  OK.  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  6240  sq.  ft.,  2  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— banacks. 
Bldg.  T-1 051,  Fort  Sill 
Property  Number:  219240661 
Fed  Reg  Date:  09/06/96 

1051  Quinette  Road 

Lawton,  OK.  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  6240  sq.  ft.,  2  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — barracks. 
Bldg.  T-2740,  Fort  Sill 
Property  Number  219240669 
Fed  Reg  Date:  09/06/96 
2740  Miner  Road 

Lawton.  OK.  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  8210  sq.  ft,  2  story  wood  irame, 

needs  rehab,  off-site  use  only,  most  recent 

use— enlisted  barracks. 
Bldg.  T-2633.  Fort  Sill 
Property  Number  219240672 
Fed  Reg  Date:  09/06/96 
2633  Miner  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  19455  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— enlisted  mess. 
Bldg.  T-4050,  Fort  Sill 
Property  Number  219240676 
Fed  Reg  Date:  09/06/96 
4050  Pitman  Street 

Lawton.  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  3177  sq.  ft,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — storage. 
Bldg.  P-3032  Fort  Sill 
Property  Number  219240678 
Fed  Reg  Date:  09/06/96 
3032  Haskins  Road 

La%trton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  101  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use— general  storehouse. 
Bldg.  T-3325,  Fort  Sill 
Property  Number  2 1 9240681 
Fed  Reg  Date:  09/06/96 
3325  Naylor  Road 

La««rton.  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  8832  sq.  ft.,  1  story  wood  frame, 

needs  rehab,  off-site  use  only,  most  recent 

use — warehouse. 
Bldg.  T-260.  Fort  Sill 
Property  Number.  219240776 
Fed  Reg  Date:  09/06/96 
260  Corral  Road 

Lawton,  OK.  Co:  Comanche.  Zip:  73503-5000 
Status:  Unutilized 
Comment:  4838  sq.  ft.  2  story  wood  frame, 

off-site  use  only,  possible  asbestos,  most 

recent  use — admin. 
Bldg.  P-6220.  Fort  Sill 
Property  Number  219320335 


Fed  Reg  Date:  09/06/96 

Lawton,  OK.  Co:  Comanche,  Zip:  73501-5100 

Status:  Unutilized 

Conunent:  848  sq.  ft,  l-story  metal  frame, 
possible  asbestos,  most  recent  use — 
construction  bldg.,  off-site  use  only. 

Bldg.  S-6228,  Fort  Sill 

Property  Number:  219320336 

Fed  Reg  Date:  09/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73501-5100 

Status:  Unutilized 

Comment:  352  sq.  ft.,  1-story  wood  frame, 
possible  asbestos,  most  recent  use— 4ange 
house,  off-site  use  only. 

Bldg.  P-2610,  Fort  Sill 

Property  Number  219330372 

Fed  Reg  Date:  09/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  512  sq.  ft.,  1-story,  possible 
asbestos,  most  recent  use — classroom,  off- 
site  use  only. 

Bldg.  4722.  Fort  Sill 

Property  Number  219330373 

Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  3375  sq.  ft.,  2-story,  possible 

asbestos,  most  recent  use — admin.,  off-site 

use  only. 
Bldg.  T1652,  Fort  Sill 
Property  Number  219330380 
Fed  Reg  Date:  9/06/96 

Lavirton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1505  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T1665,  Fort  Sill 
Property  Number  219330381 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1305  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2034,  Fort  Sill 
Property  Number  219330383 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  401  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2705.  Fort  Sill 

Property  Nimiben  219330384 

Fed  Reg  Date:  9/06/96 

Lawton,  OK.  Co:  Comanche.  21ip:  73503-5100 

Status:  Unutilized 

Comment:  1601  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T2706.  Fort  Sill 

Property  Number  219330385 

Fed  Reg  Date:  9/06/96 

Lawton,  OK.  Co:  Comanche.  Zip:  73503-5100 

Status:  Unutilized 

Comment:  2156  sq.  ft.,  2-story  wood,  p>ossible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2709,  Fort  Sill 
Property  Niunber  219330388 
Fed  Reg  Date:  9/06/96 
Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 


Status:  Unutilized 

Comment:  2112  sq.  ft.,  2-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T2756,  Fort  Sill  * 

Property  Number  219330390 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  5172  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  iise — storage,  off-site 

use  only. 
Bldg.  T2757,  Fort  Sill 
Property  Number  219330391 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Conunent:  5172  sq.  ft.,  1-story  wood,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T3026,  Fort  Sill 
Property  Number:  219330392 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  2454  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T4035,  Fort  Sill 
Property  Number  219330401 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Conoment:  867  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T4474,  Fort  Sill 
Property  Number  219330402 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Unutilized 
Comment:  1159  sq.  ft.,  1-story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  T5628,  Fort  Sill 

Property  Number  219330418 

Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Unutilized 

Comment:  2016  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T5637,  Fort  Sill 
Property  Number  219330419 
Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip;  73503-5100 
Status:  Unutilized 
Comment  1606  sq.  ft,  1  story,  possible 

asbestos,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  T521 5,  Fort  Sill 
Property  Number  219440376 
Fed  Reg  Date:  9/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  2797  sq.  ft.,  1-story  wood  farm, 

possible  asbestos  and  lead  paint,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  T5219,  Fort  Sill 
Property  Number:  2 1 9440381 
Fed  Reg  Date:  9/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503-^ 
Status:  Unutilized 
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Comment:  2662  sq.  fl.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — classroom,  off-site  use  only. 

Bldg.  T4226,  Fort  Sill 

Property  Number  219440384 

Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  114  sq.  ft.,  1-story  wood  frame, 
possible  asbestos  and  lead  paint,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  P-1015,  Fort  Sill 

Property  Number:  219520197 

Fed  Reg  Date:  9/06/96 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Conunent:  15402  sq.  ft.,  1-story,  most  recent 
use— storage,  off-site  use  only. 

Bldg.  T-2405,  Fort  Sill 

Property  Number:  219540019 

Fed  Reg  Date:  09/06/96 

2405  Darby  Loop         5 

Lawton,  OK,  Co:  Coffianche,  Zip:  73503-5100 

Status:  Excess 

Comment:  114  sq.  ft.,  1  story  steel  fr^me, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — flammable 
material  storage. 

Bldg.  T-2645.  Fort  Sill 

Property  Number  219540020 

Fed  Reg  Date:  09/06/96 

2645  Tacy  Street 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Excess 

Conunent:  3135  sq.  ft.,  1  story  wood  fr^me, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — ^vehicle 
maintenance  shop. 

Bldg.  T-2646,  Fort  Sill 

Property  Number:  219540021 

Fed  Reg  Date:  09/06/96 

2646  Tacy  Street 

Lawton,  OK.  Co:  Comanche,  Zip:  73503-5100 

Status:  Excess 

Comment:  3213  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — vehicle 
maintenance  shop. 

Bldg.  T-2648,  Fort  Sill 

Property  Number  219540022 

Fed  Reg  Date:  09/06/96 

2648  Tacy  Street 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Excess 

Comment:  9407  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — general 
purpose  warehouse. 

Bldg.  T-3150,  Fort  Sill 

Property  Number:  219540023 

Fed  Reg  Date:  09/06/96 

3150  Hoskins  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 

Status:  Excess 

Comment:  9359  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 
removal  only,  most  recent  use — ^warehouse. 

Bldg.  T-2649,  Fort  Sill 
Property  Number:  219540024 
Fed  Reg  Date:  09/06/96 

2649  Tacy  Street 

Lawton.  OK.  Co:  Comanche.  Zip:  73503-5100 
Status:  Excess 

Comment:  9374  sq.  ft.,  1  story  wood  frame, 
possible  asbestos/lead  paint,  off-site 


removal  only,  most  recent  use — general 

storehouse. 
Bldg.  T-2940,  Fort  Sill 
Property  Number:  219540033 
Fed  Reg  Date:  09/06/96 
2940  Currie  Road 

Lawton,  OK,  Co:  Comanche.  Zip:  73503-5100 
Status:  Excess 
Comment:  4397  sq.  ft.,  1  story  wood  fr^me, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use — recreation 

building. 
Bldg.  T-4036,  Fort  Sill 
Property  Number:  219540034 
Fed  Reg  Date:  09/06/96 
4036  Currie  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Excess 
Comment:  4532  sq.  ft.,  1  story  wood  fr^me, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use — classroom. 
Bldg.  T-5050,  Fort  Sill 
Property  Number:  219540036 
Fed  Reg  Date:  09/06/96 
5050  Rumple  Road 

Lawton,  OK,  Co:  Comanche,  Zip:  73503-5100 
Status:  Excess 
Comment:  2470  sq.  ft.,  1  story  wood  frame, 

possible  asbestos/lead  paint,  off-site 

removal  only,  most  recent  use — PX  Branch. 
Bldg.  T-241,  Fort  Sill 
Property  Number:  219610731 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  2400  sq.  ft.,  possible  asbestos, 

most  recent  use — barracks,  off-site  use 

only. 
Bldg.  T-297,  Fort  Sill 
Property  Number:  219610732 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  2427  sq.  ft.,  possible  asbestos, 

most  recent  use — classroom,  off-site  use 

only. 
Bldg.  T-4008,  Fort  Sill 
Property  Number  219610733 
Fed  Reg  Date:  09/06/96 
Lawton.  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  2750  sq.  ft.,  possible  asbestos, 

most  recent  use— office,  off-site  use  only. 
Bldg.  T-4467,  Fort  Sill 
Property  Number  219610734 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  3069  sq.  ft.,  possible  asbestos, 

most  recent  use — mess  hall,  off-site  use 

only. 
Bldg.  T-4458,  Fort  Sill 
Property  Number:  219610735 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  2964  sq.  ft.,  needs  repair,  possible 

asbestos,  most  recent  use — mess  hall,  off- 
site  use  only. 
Bldg.  T-367,  Fort  Sill 
Property  Number:  219610736 
Fed  Reg  Date:  09/06/96   ' 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 


Comment:  9370  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  T-1955,  Fort  Sill 
Property  Number:  219610737 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  12810  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  T-2 179,  Fort  Sill 
Property  Number.  219610738 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  18775  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  T-5604,  Fort  Sill 
Property  Number.  219610739 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  9190  sq.  ft.,  possible  asbestos, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  P-366,  Fort  Sill 
Property  Number:  219610740 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  482  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-5237,  Fort  Sill 
Property  Number  219610741 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  87  sq.  ft.,  possible  asbestos,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  P-2787,  Fort  Sill 
Property  Number:  219610742 
Fed  Reg  Date:  09/06/96 
Lawton,  OK,  Co;  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  200  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg. ,  off-site  use 

only. 

Bldg.  P-2785,  Fort  Sill 

Property  Number  219610743 

Fed  Reg  Date:  09/06/96 

Lawton,  OK.  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  196  sq.  ft.,  possible  asbestos,  most 

recent  use — transformer  bldg.,  off-site  use 

only. 
Bldg.  P-1 198,  Fort  Sill 
Property  Number  219610744 
Fed  Reg  Date:  09/06/96 
Lawton.  OK,  Co:  Comanche.  Zip:  73503- 
Status:  Unutilized 
Comment:  256  sq.  ft.,  possible  asbestos,  most 

recent  use — ^water  pumping  station,  off-site 

use  only. 
Bldg.  T-4721 

Property  Number  219620688 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK.  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Conmient:  114  sq.  ft.,  most  recent  use — 

storehouse,  possible  asbestos/lead  paint, 

off-site  use  only. 

Bldg.  T-4430 

Property  Number  219620689 
Fed  Reg  Date:  09/06/96 
Fort  Sill 


7002 


Federal  Register  /  Vol.  62,  No.  31  /  Friday.  February  14.  1997  /  Notices 


Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  2974  sq.  ft.,  most  recent  use — 
warehouse,  possible  asbestos/lead  paint, 
off-site  use  only. 

Bldg.  T-4428 

Property  Number:  219620690 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  2974  sq.  ft.,  most  recent  use — 
storage/dining,  possible  asbestos/lead 
paint,  off-site  use  only. 

Bldg.  T-4400 

Property  Nimiber:  219620691 

Fed  Reg  Date:  09/08/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  2974  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T--tll5 

Property  Number  219620692 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  96  sq.  ft.,  most  recent  use — shelter, 
possible  asbestos/lead  paint,  off-site  use 
only. 

Bldg.  T-3326 

Property  Number.  219620693 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Conunent:  8832  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T-3290 

Property  Number.  219620694 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  96  sq.  ft.  most  recent  use — shelter, 
possible  asbestos/lead  paint,  off-site  use 
only. 

Bldg.  T-2955 

Property  Number:  219620695 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  3660  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T-2917 

Property  Number:  219620696 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche.  Zip:  73503- 

Status:  Unutilized 

Comment:  3746  sq.  ft.,  most  recent  use — 
exchange  svc  outlet,  possible  asbestos/lead 
paint,  off-site  use  only. 

Bldg.  T-2450 

Property  Number  219620697 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 


Comment:  1173  sq.  ft.,  most  recent  use — 
storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  T-2438 

Property  Number:  219620698 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  9002  sq.  ft.,  most  recent  use — 
storage/ofQce,  possible  asbestos/lead  paint, 
off-site  use  only. 

Bldg.  T-2425 

Property  Number:  219620699 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  9052  sq.  ft.,  most  recent  use — 
storehouse,  possible  asbestos/lead  paint, 
off-site  use  only. 

Bldg.  S-2242 

Property  Number:  219620700 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  348  sq.  ft.,  most  recent  use^— 
shower  possible  asbestos/lead  paint,  off- 
site  use  only. 

Bldg.  P-2093 

Property  Number:  219620701 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  106  sq.  ft.,  most  recent  use — 

transformer  bldg.,  possible  asbestos/lead 

paint,  off-site  use  only. 
Bldg.  P-2092 

Property  Number  2 1 9620702 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  131  sq.  ft.,  most  recent  use — 

storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 
Bldg.  P-2091 

Property  Number  219620703 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Conunent:  106  sq.  ft.,  most  recent  use — 

transformer  bldg.,  possible  asbestos/lead 

paint,  off-site  use  only. 
Bldg.  T-1951 

Property  Number  219620704 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Conunent:  402  sq.  ft.,  most  recent  use — 

storage  shed,  possible  asbestos/lead  paint, 

off-site  use  only. 
Bldg.  T-1943 

Property  Number  219620705 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Conunent:  1439  sq.  ft.,  most  recent  use — 

office/shop,  possible  asbestos/lead  paint, 

off-site  use  only. 


Bldg.  P-1710 

Property  Number  219620706 

Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  7668  sq.  ft.,  most  recent  use — 

warehouse,  possible  asbestos/lead  paint, 

off-site  use  only. 
Bldg.  P-1700 

Property  Number  219620707 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  7574  sq.  ft.,  most  recent  use — 

maint.  shop/office,  possible  asbestos/lead 

paint,  off-site  use  only. 
Bldg.  T-1610 

Property  Number  219620708 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  96  sq.  ft.,  most  recent  use — shelter, 

possible  asbestos/lead  paint,  off-site  use 

only. 
Bldg.  T-1002 

Property  Number  219620709 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  264  sq.  ft,  most  recent  use — 

shelter,  possible  asbestos/lead  paint,  off- 
site  u^  only. 
Bldg.  P-594 

Property  Number  219620710 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  106  sq.  ft,  most  recent  use — 

transformer  bldg.,  possible  asbestos/lead 

paint,  off-site  use  only. 
Bldg.  P-586 

Property  Number  219620711 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  106  sq.  ft.,  most  recent  use — 

transformer  bldg.,  possible  asbestos/lead 

paint,  off-site  use  only. 
Bldg.  T-299 

Property  Number:  219620712 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Comment:  2974  sq.  ft.,  most  recent  use — 

classroom,  possible  asbestos/lead  paint, 

off-site  use  only. 
Bldg.T-271 

Property  Nimiber  219620713 
Fed  Reg  Date:  09/06/96 
Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 
Status:  Unutilized 
Conunent:  283  sq.  ft.,  most  recent  use — 

storage,  possible  asbestos/lead  paint,  off- 
site  use  only. 
Bldg.  T-298 
Property  Number  219620714 
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Fed  Reg  Date:  09/06/96 

Fort  Sill 

Lawton,  OK,  Co:  Comanche,  Zip:  73503- 

Status:  Unutilized 

Comment:  2432  sq.  it.,  most  recent  use — 

classnxm,  possible  asbestos/lead  paint, 

off-site  use  only. 

South  Carolina 
Buildings 

Bldg.  5412 

Property  Number:  219510139 

Fed  Reg  Date:  09/06/96 

Fort  Jackson 

Ft.  Jackson,  SC.  Co:  Richland,  Zip:  29207- 

Status:  Excess 

Comment:  3900  sq.  ft.,  1-story,  wood  frame, 
needs  rehab,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  4510 

Property  Number:  219620715 

Fed  Reg  Date:  09/06/96 

Fort  Jackson 

Ft.  Jackson,  SC,  Co:  Richland,  Zip:  29207- 

Status:  Unutilized 

Comment:  10424  sq.  ff.,  needs  repair,  most 

recent  use— craft  shop,  off-site  use  only. 
Bldg.  6528 

Property  Number:  219620716 
Fed  Reg  Date:  09/06/96 
Fort  Jackson 

Ft.  Jackson,  SC,  Co:  Richland.  Zip:  29207- 
Status:  Unutilized 
Comment:  3960  sq.  ft.,  needs  rep>air,  most 

recent  use—office,  off-site  use  only. 

Bldg.  6529 

Property  Nimiber  219620717 
Fed  Reg  Date:  09/06/96 
Fort  Jackson 

Ft.  Jackson,  SC,  Co:  Richland,  Zip:  29207- 
Status:  Unutilized 

Comment:  3960  sq.  ft.,  needs  repair,  most 
recent  use — office,  off-site  use  only. 

Bldg.  6530 

Property  Number:  219620718 
Fed  Reg  Date:  09/06/96 
Fort  Jackson 

Ft.  Jackson,  SC.  Co:  Richland,  Zip:  29207- 
Status:  Unutilized 

Comment:  3960  sq.  ft.,  needs  repair,  most 
recent  use— office,  off-site  use  only. 

Tennessee 

Land 

Holston  Army  Ammunition  Plant 

Property  Number  219012338 

Fed  Reg  Date:  09/06/96 

Project  Name:  Holston  Army  Ammunition 

Plant 
Kingsport,  TN,  Co:  Hawkins,  Zip:  61299- 

6000 
Status:  Unutilized 
Conunent:  8  acres;  unimproved;  could 

provide  access;  2  acres  unusable;  near 

explosives. 

Texas 

Land 

Old  Camp  Bullis  Road 

Property  Number:  219420461 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 


Comment:  7.16  acres,  rural  gravel  road. 

Camp  Bullis.  Tract  9 

Property  Number  219420462 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  1.07  acres  of  undeveloped  land. 

Castner  Range 

Property  Number:  219610788 

Fed  Reg  Date:  09/06/96 

Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Status:  Unutilized 

Comment:  approx.  56.81  acres,  portion  in 

floodway,  most  recent  use — recreation 

picnic  park. 

Buildings 

Bldg.  P-3824,  Fort  Sam  Houston 

Property  Number:  219220398 

Fed  Reg  Date:  09/06/96 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  2232  sq.  ft.,  1-story  concrete 

structure,  within  National  Landmark 

Historic  District,  off-site  removal  only. 
Bldg.  440,  Foit  Bliss 
Property  Number:  219320355 
Fed  Reg  Date:  09/06/96 
El  Paso.  TX,  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  1651  sq.  ft.,  1-story  brick,  most 

recent  use — education  facility,  off-site  use 

only. 

Bldg.  P-377,  Fort  Sam  Houston 

Property  Number  219330444 

Fed  Reg  Date:  09/06/96 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  74  sq.  ft.,  1 -story  brick,  needs 
rehab,  most  recent  use — scale  house, 
located  in  National  Historic  District,  off- 
site  use  only. 

Bldg.  T-5901 

Property  Number:  219330486 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar.  21ip:  78234-5000 

Status:  Unutilized 

Comment:  742  sq.  ft,  l-story  wood  frame, 
most  recent  use — admin.,  off-site  use  only. 

Bldg.  315,  Fort  Hood 

Property  Number  219410315 

Fed  Reg  Date:  09/06/96 

Ft.  Hood.  TX,  Co:  Bell,  Zip:  76544- 

Status:  Unutilized 

Comment:  2400  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  316,  Fort  Hood 
Property  Number:  219410316 
Fed  Reg  Date:  09/06/96 
Ft  Hood.  TX.  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  1500  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  317,  Fort  Hood 
Property  Number:  219410317 
Fed  Reg  Date:  09/06/96 
Ft  Hood,  TX,  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  2000  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  4480.  Fort  Hood 
Property  Number.  219410322 


Fed  RegTtate:  09/06/96 

Ft  Hood,  TX,  Co:  Bell,  Zip:  76544- 

Status:  Unutilized 

Comment:  2160  sq.  ft,  l-story,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  1165,  Fort  Bliss 
Property  Number:  219420456 
Fed  Reg  Date:  09/06/96 
Ft  Hood,  TX.  Co:  El  Paso,  Zip:  79916- 
Status:  Unutilized 
Comment:  5263  sq.  ft,  l-story  wood,  needs 

repair,  most  recent  use— office,  off-site  use 

oiUy. 

Bldg.  4718.  Fort  Bliss 

Property  Number  219420459 

Fed  Reg  Date:  09/06/96 

El  Paso,  TX,  Co:  El  Paso,  2Up:  79916- 

Status:  Unutilized 

Comment:  899  sq.  ft.,  l-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only. 

Bldg.  4719,  Fort  Bliss 

Property  Number  219420460 

Fed  Reg  Date:  09/06/96 

El  Paso,  TX.  Co:  El  Paso,  Zip:  79916- 

Status:  Unutilized 

Comment  519  sq.  ft.,  l-story  wood,  needs 

repair,  most  recent  use — storage,  off-site 

use  only. 
Bldg.  4105,  Fort  Hood 
Property  Number  219420463 
Fed  Reg  Date:  09/06/96 
Ft  Hood,  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  2535  sq.  ft.,  l-story,  needs  rehab, 

most  recent  use — storage,  off-site  use  only. 

Bldg.  2,  Fort  Hood 

Property  Number  219440337 

Fed  Reg  Date:  09/06/96 

Lubbock,  TX,  Co:  Lubbock,  Zip:  79408- 

Status:  Unutilized 

Comment:  2818  sq.  ft,  l-story,  foir  condition, 

to  be  vacated  6/30/95,  off-site  removal 

only,  most  recent  use — army  reserve  center 

maintenance  shop. 
Bldg.  P-452 

Property  Number  219440449 
Fed  Reg  Date:  09/06/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Excess 
Comment:  600  sq.  ft.,  l-story  stucco  frsme, 

lead  paint,  off-site  removal  only,  most 

recent  use — bath  house. 
Bldg.  P-6615 

Property  Number  219440454 
Fed  Reg  Date:  09/06/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Excess 
Comment:  400  sq.  ft.,  l-story  concrete  frame, 

off-site  removal  only,  most  recent  use — 

detached  garage- 
Bldg.  T-300,  Fort  Sam  Houston 
Property  Number  219520118 
Fed  Reg  Date:  09/06/96 
San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  8352  gr.  sq.  ft,  l-story,  presence 

of  lead  base  paint  and  asbestos,  most  recent 

use — admin.,  off-site  use  only. 

Bldg.  P-1059,  Fort  Sam  Houston 
Property  Number  219520121 
Fed  Reg  Date:  09/06/96 
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San  Antionio.  TX,  Co:  Bexar.  Zip:  78234- 
5000 

Status:  Unutilized 

Comment:  700  gr.  sq.  ft.,  presence  of  lead 

base  paint  and  asbestos,  most  recent  use — 

admin.,  off-site  use  only. 
Bldg.  307.  Fort  Hood 
Property  Number:  219520198 
Fed  Reg  Date:  09/06/96 
Ft  Hood.  TX.  Co;  Bell.  Zip:  76544- 
Status:  Excess   . 
Comment:  1600  sq.  ft..  1-story,  most  recent 

use — med.  clinic,  off-site  use  only. 
Bldg.  507,  Fort  Hood 
Property  Number:  219520199 
Fed  Reg  Date:  09/06/96 
Ft.  Hood.  TX,  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  1600  sq.  ft.,  1-story,  presence  of 

asbestos,  off-site  use  only. 
Bldg.  831.  Fort  Hood 
Property  Number  219520200 
Fed  Reg  Date:  09/06/96 
Ft.  Hood.  TX.  Co:  Bell.  Zip:  76544- 
Status:  Unutilized 
Comment:  4780  sq.  ft.,  2-story,  most  recent 

use— training,  needs  rehab,  off-site  use 

only. 
Bldg.  4201,  Fort  Hood 
Property  Number:  219520201 
Fed  Reg  Date:  09/06/96 
Ft.  Hood,  TX.  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  9000  sq.  ft.,  1-story,  off-site  use 

only. 
Bldg.  4202,  Fort  Hood 
Property  Number:  219520202 
Fed  Reg  Date:  09/06/96 
Ft.  Hood,  TX,  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  5400  sq.  ft.,  1 -story,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  P-1030 

Property  Number:  219520203 
Fed  Reg  Date:  09/06/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 
Status:  Excess 
Comment:  8212  sq.  ft.,  1-story,  most  recent 

use — storage,  presence  of  asbestos  &  lead 

base  paint,  located  in  Historic  District,  off- 
site  use  only. 

Bldg.  832.  Fort  Hood 

Property  Number:  219540068 

Fed  Reg  Date:  09/06/96 

Ft.  Hood.  TX,  Co:  Bell,  Zip:  76544- 

Status:  Excess 

Comment:  3983  sq.  ft.,  2  story,  off-site 

removal  only,  most  recent  use — admin. 
Land.  Fort  Hood 
Property  Number:  219540069 
Fed  Reg  Date:  09/06/96 
Ft  Hood,  TX,  Co:  Bell.  Zip:  76544- 
Status:  Excess 
Comment:  4.808  acres  of  unimproved  land, 

potential  utilities. 
Bldg.  56514 

Property  Number:  219610745 
Fed  Reg  Date:  09/06/96 
Ft  Hood 

Ft  Hood.  TX.  Co:  Coryell.  Zip:  76544- 
Status:  Unutilized 
Comment:  500  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 


Bldg.  56642-56645 
Property  Number:  219610746 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft  Hood.  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 

Comment:  500  sq.  ft.,  most  recent  use — 
dining,  off-site  use  only. 

Bldg.  56649 

Property  Number  219610747 

Fed  Reg  Date:  09/06/96 

Ft  Hood 

Ft.  Hood,  TX,  Co:  Coryell,  Zip:  76544- 

Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  56722-56725 
Property  Number:  219610748 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood,  TX,  Co:  Coryeli,  Zip:  76544- 
Status:  Unutilized 
Comment:  500  sq.  ft.  each,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  56729 

Projjerty  Number:  219610749 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood,  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  506.7  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  56732-56735 
Property  Number:  219610750 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood.  TX.  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Conunent:  500  sq.  ft.  each,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  56739 

Property  Number  219610751 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood.  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  506.7  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 
Bldgs.  56742-56745 
Property  Number:  219610752 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood,  TX.  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  500  sq.  ft.  each,  most  recent  use — 

dining,  off-site  use  only. 

Bldg.  56749 

Property  Number:  219610753 

Fed  Reg  Date:  09/06/96 

Fort  Hood 

Ft.  Hood,  TX,  Co:  Coryell,  Zip:  76544- 

Status:  Unutilized 

Comment:  506.7  sq.  ft.,  most  recent  use — 

dining,  off-site  use  only. 
Bldg.  439 

Property  Number:  219610754 
Fed  Reg  Date:  09/06/96" 
Fort  Hood 

Ft.  Hood,  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  3983  sq.  ft.,  needs  rehab,  most 

recent  use — admin.,  off-site  use  only. 
Bldg.  2046 
Property  Number  219610757 


Fed  Reg  Date:  09/06/96 

Fort  Hood 

Ft.  Hood,  TX,  Co:  Coryell,  Zip:  76544- 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldgs.  56738,  56647 
Property  Number:  219610768 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft  Hood,  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 

Comment:  needs  rehab,  off-site  use  only. 
Bldg.  P-8224B 

Property  Number:  219610783 
Fed  Reg  Date:  09/06/96 
Fort  Sam  Houston 
TX.  Co:  Bexar,  Zip:  78234-5000 
Status:  Underutilized 
Comment:  1126  gross  sq.  ft.,  needs  rehab, 

presence  of  lead  base  paint,  most  recent 

use — family  housing. 
5  Bldgs.,  Family  Quarters 
Property  Number  219620233 
Fed  Reg  Date:  09/06/96 
Hayes  Housing  Complex,  Fort  Bliss 
El  Paso.  TX.  Co:  El  Paso,  Zip:  79916- 
Location:  2126AyB,  2148A/B,  2218A/B, 

2230A/B,  2245A/B 
Status:  Unutilized 
Comment:  769  sq.  ft.,  needs  rehab,  possible 

asbetos/lead  paint,  off-site  use— only. 
12  Bldgs.,  Family  Quarters 
Property  Number:  219620234 
Fed  Reg  Date:  09/06/96 
Hayes  Housing  Complex,  Fort  Bliss 
El  Paso,  TX,  Co:  El  Paso.  2Up:  79916- 
Location:  2106A/B,  2144A/B,  2156A/B, 

2164A/B,  2172A/B.  2194A/B,  2220A/B, 

2228A/B,  2234A/B,  2239A/B,  2244A/B, 

2214AyB 
Status:  Unutilized 
Comment:  916  squ.  ft.,  needs  rehab,  possible 

asbetos/lead  paint,  off-site  use  only. 
11  Bldgs.,  Family  Quarters 
Property  Number:  219620235 
Fed  Reg  Date:  09/06/96 
Hayes  Housing  Complex,  Fort  Bliss 
El  Paso,  TX,  Co:  El  Paso.  Zip:  79916- 
Location:  2105A/B.  2127A/B,  2137A/B, 

2191A/B,  2205A/Br2206A/B.  2216AyB. 

2219A/B,  2231A/B,  2241A/B,  2250A/B 
Status:  Unutilized 
Comment:  896  sq.  ft.,  needs  rehab  ,  po^ible 

asbestos/lead  f>aint,  off-site  use  only. 

17  Bldgs.,  Family  Quarters 

Property  Number:  219620236 

Fed  Reg  Date:  09/06/96 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Location:  2129AyB,  2147AyB,  2150A/B. 

2153A/B,  2158A/B,  2161A/B,  2167A/B. 

2173A/B,  2179A/B,  2183A/B.  2186A/B, 

2193A/B,  2209A/B,  2217A/B,  2227A/B, 

2237A/B, 2249A/B 
Status:  Unutilized 
Comment:  911  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only. 
35  Bldgs.,  Family  Quarters 
Property  Number:  219620237 
Fed  Reg  Date:  09/06/96 
Hayes  Housing  Complex,  Fort  Bliss 
El  Paso,  TX.  Co:  El  Paso,  Zip:  79916- 
Location:  2108.  2109,  2111,  2113,  2119,  2124, 

2128,  2134,  2140,  2142,  2145,  2151,  2162, 
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2163.  2168,  2171,  2174,  2176,  2182,  2184, 

2188,  2192,  2195,  2202,  2203.  2212.  2223, 

2224,  2226.  2232.  2238.  2242,  2246.  2132, 

2152 
Status:  Unutilized 
Comment:  913  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  off-site  use  only. 
Bldg,  57015 

Property  Number:  219620722 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood.  TX.  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  7680  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  57016 

Property  Number:  219620723 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood,  TX,  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  7680  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only. 
Bldg.  2808 

Property  Number:  219620725 
Fed  Reg  Date:  09/06/96 
Fort  Hood 

Ft.  Hood,  TX.  Co:  Coryell,  Zip:  76544- 
Status:  Unutilized 
Comment:  3745  sq.  ft,  most  recent  use — 

chapel,  off-site  use  only. 

Bldg.  S-655 

Property  Number:  21%20728 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  3296  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — storage, 
possible  National  Historic  Pres.  Act 
requirements. 

9  Bldgs..  Family  Quarters 

Property  Number:  219620742 

Fed  Reg  Date:  09/06/96 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso,  TX.  Co:  El  Paso.  Zip:  79916- 

Location:  2125A/B,  2135A/B,  2159A/B. 
2175A/B,  2197A/B,  2201A/B,  2213A/B, 
2221A/B,  2243A/B 

Status:  Unutilized 

Comment:  903  sq.  ft.  each,  needs  rehab,  most 
recent  use — family  quarters,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

14  Bldgs.,  Family  Quarters 

Property  Number:  219620743 

Fed  Reg  Date:  09/06/96 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso.  TX,  Co:  El  Paso,  Zip:  79916- 

Location:  2120A/B,  2121A/B.  2131A/B, 
2157A/B.  2166AyB.  2177A/B,  2185A/B. 
2200A/B,  2210A/B.  2211A/B.  2229A/B. 
2235A/B,  2240A/B.  2247A/B 

Status:  Unutilized 

Comment:  899  sq.  ft  each,  needs  rehab,  most 
recent  use — family  quarters,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

35  Bldgs.,  Family  Quarters 

Property  Number  219620744 

Fed  Reg  Date:  09/06/96 

Hayes  Housing  Complex,  Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Location:  2107,  2110.  2112,  2114.  2122.  2123, 
2130,  2133,  2136,  2138,  2146,  2149,  2154, 
2155.  2165.  2169.  2170,  2178,  2180,  2181, 
2187.  2189,  2190.  2196,  2198,  2204,  2207, 


2208.  2215.  2222.  2225,  2233.  2236,  2248. 
2251— A/B 

Status:  Unutilized 

Comment:  776  sq.  ft.  each,  needs  rehab,  most 
recent  use — family  quarters,  presence  of 
asbestos/lead  paint,  off-site  use  only. 

Bldg.  809 

Property  Number:  219630187 

Fed  Reg  Date:  11/08/96 

Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Status:  Unutilized 

Comment:  16853  sq.  ft.,  poor  condition,  most 
recent  use — gymnasium,  off-site  use  only. 

Bldge.  2160 

Property  Number:  219630188 

Fed  Reg  Date:  11/08/96 

Fort  Bliss,  Hayes  Housing  Complex 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Status:  Unutilized 

Comment:  916  sq.  ft,  poor  condition, 
presence  of  asbestos/lead  based  paint,  most 
recent  use — family  quarters,  off-site  use 
only. 

Bldg.  2503 

Property  Number:  219630189 

Fed  Reg  Date:  11/08/96 

Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip:  79916- 

Status:  Unutilized 

Comment:  3332  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — maintenance  shop,  off-site  use  only. 

Bldgs.  2504,  2506,  2510 

Property  Number:  219630190 

Fed  Reg  Date:  11/08/96 

Fort  Bliss 

El  Paso.  TX.  Co:  El  Paso,  Zip  79916- 

Status:  Unutilized 

Comment:  2331  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldgs.  2511-2513,  2516,  2519 

Property  Number:  219630191 

Fed  Reg  Date:  11/08/96 

Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip  79916- 

Status:  Unutilized 

Conmient:  13711  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldgs.  2514,  2515 

Property  Number:  219630192 

Fed  Reg  Date:  11/08/96 

Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip  79916- 

Status:  Unutilized 

Conmient:  16976  sq.  ft.,  needs  major  rehab, 
presence  of  lead  based  [>aint,  most  recent 
use — maintenance  shops,  off-site  use  only. 

Bldg.  2535 

Property  Number:  219630193 

Fed  Reg  Date:  11/08/96 

Fort  Bliss 

El  Paso,  TX,  Co:  El  Paso,  Zip  79916- 

Status:  Unutilized 

Comment:  528  sq.  ft,  needs  major  rehab, 
presence  of  lead  based  paint,  most  recent 
use — storehouse,  off-site  use  only. 

32  Units 

Property  Number:  219630194 

Fed  Reg  Date:  11/08/96      - 

Fort  Bliss 

Upper  William  Beaumont  Army  Medical 
Center 


El  Paso,  TX,  Co:  El  Paso,  Zip  79916- 
Location:  7402.  7403.  7406.  7410,  7423,  7424, 

7427.  7428,  7442.  7446,  7447,  7462.  7463. 

7466,  7467,  7485— A/B 
Status:  Unutilized 
Comment:  A  side  1010  sq.  ft.,  B  side  777  sq. 

ft.,  poor  condition,  most  recent  use — 

residential,  off-site  use  only. 
35  Units 

Property  Number:  219630195 
Fed  Reg  Date:  11/08/96    . 
Fort  Bliss 
Upper  William  Beaumont  Army  Medical 

Center 
El  Paso,  TX.  Co:  El  Paso.  Zip  79916- 
Location:  7401,  7404,7405,  7408,  7412.  7422. 

7425,  7426,  7429,  7430,  7441,  7444,  7445, 

7448,  7461,  7464,  7465.  7481— A/B 
Status:  Unutilized 
Comment:  972  sq.  ft.,  poor  condition,  most 

recent  use — residential,  off-site  use  only. 
8  Units 

Property  Number.  219630196 
Fed  Reg  Date:  11/08/96 
Fort  Bliss 
Upper  William  Beaumont  Army  Medical 

Center 
El  Paso,  TX,  Co:  El  Paso,  Zip  79916- 
Location:  7407  A/B,  7421  A/B,  7443  A/B, 

7483  A/B 
Status:  Unutilized 
Comment:  887  sq.  ft.,  poor  condition,  most 

recent  use — residential,  off-site  use  only. 
Bldg.  T-88 

Property  Number:  2 1 96402 1 9 
Fed  Reg  Date  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX.  Co:  Bexar.  Zip:  78234-5000 
Status:  Unutilized 
Comment:  4720  sq.  ft..  2-story,  needs  rehab. 

most  recent  use — showers,  off-site  use 

only. 

Bldg.  P-197 

Property  Number:  219640220 

Fed  Reg  Date  12/20/96 

Fort  Sam  Houston 

San  Antonio.  TX.  Co:  Bexar.  Zip:  78234-5000 

Status:  Unutilized 

Comment:  13819  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — admin.,  off- 
site  use  only. 

Bldg.  T-230 

Property  Number:  219640221 

Fed  Reg  Date  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  18102  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — printing  plant 
and  shop,  off-site  use  only. 

Bldg.  P-252 

Property  Number:  219640222 

Fed  Reg  Date  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  1830  sq.  ft.,  needs  rehab,  presence 
of  asbestos/lead  paint,  most  recent  use — 
admin.,  off-site  use  only. 

Bldg.  P-606B 

Property  Number:  219640223 

Fed  Reg  Etete  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 

Status:  Unutilized 
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Comment:  1296  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  off-site  use  only. 
Bldg.  P-607 

Property  Number:  219640224 
Fed  Reg  Date  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX.  Ck):  Bexar.  Zip:  78234-5000 
Status:  Unutilized 
Comment:  12610  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only. 

Bldg.  P-608 

Property  Number:  219640225 

Fed  Reg  Date  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Conunent:  12676.sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only. 
Bldg.  P-608A 

Property  Number:  219640226 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  2914  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — admin/ 

classroom,  off-site  use  only. 

Bldg.  P-1000 

Property  Number  219640227 

Fed  Reg  Date:  12/20/96 

Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  22674  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historic  property,  most  recent 

use — hospital/medical  center. 

Bldg.  P-1023 

Property  Number:  219640228 

Fed  Reg  Date:  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Conmient:  2500  sq.  ft.,  presence  of  lead  paint, 

most  recent  use —  greenhouse,  off-site  use 

only. 
Bldg.  P-1058 

Property  Number:  219640229 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio.  TX.  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  180  sq.  f^.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only. 
Bldg.  P-2270 

Property  Number:  219640230 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  14622sq.  ft.,  2-story,  historic  bldg., 

presence  of  asbestos/lead  paint,  most 

recent  use — auditorium. 
Bldg.  T-2300 

Property  Number:  219640231 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX.  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  5883  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — post  office, 

off-site  use  only. 

Bldg.  P-2399 


Property  Number.  219640232 

Fed  Reg  Date:  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  25922  sq.  ft.,  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — dining  facility,  off-site  use 
only. 

Bldg.  S-3898 

Property  Number:  219640235 

Fed  Reg  Date:  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  S-3899 

Property  Number:  219640236 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio.  TX.  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Conmient:  4200  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — classroom, 

off-site  use  only. 
Bldg.  P-4190 

Property  Number:  219640237 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  88067  sq.  ft.,  historic  bldg., 

presence  of  asbestos/lead  paint,  most 

recent  use — admin/warehouse. 
Bldg.  P-4191 

Property  Number:  219640238 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  88067  sq.  ft.,  historic  bldg., 

presence  of  asbestos/lead  paint,  most 

recent  use — admin/warehouse. 
Bldg.  T-5105 

Property  Number:  219640239 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 

Comment:  3521  sq.  ft.,  presence  of  asbestos/ 
.  lead  paint,  most  recent  use— dining 

facility,  off-site  use  only. 

Bldg.  P-5126 

Property  Number  219640240 

Fed  Reg  Date:  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  189  sq.  ft.,  off-site  use  only. 

Bldg;  P-6201 

Property  Number  219640241 

Fed  Reg  Date:  12/20/96 

Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Comment:  3003  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — officers  fomily 

quarters,  off-site  use  only. 
Bldg.  P-6202 

Property  Number:  219640242 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 


San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Conunent:  1479  sq.  ft;  presence  lead  paint, 

most  recent  use — officers  fomily  quarters, 

off-site  use  only. 
Bldg.  P-6203 

Property  Number:  219640243 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  1381  sq.  ft.,  presence  lead  paint, 

most  recent  use — military  family  quarters, 

off-site  use  only. 
Bldg.  P-6204 

Property  Number  219640244 
Fed  Reg  Date:  12/20/96 
Fort  Sam  Houston 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Comment:  1454  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — military 

family  quarters,  off-site  use  only. 
Bldg.  1,  Fort  Hood 
Property  Number  219640245 
Fed  Reg  Date:  12/20/96 
TX,  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Conunent:  12660  sq.  ft.,  2-story,  most  recent 

use — admin.,  off-site  use  only. 
Bldg.  4416,  Fort  Hood 
Property  N  umber  2 1 9640246 
Fed  Reg  Date:  12/20/96 
TX,  Co:  Bell,  Zip:  76544- 
Status:  Unutilized 
Comment:  3746  sq.  ft.,  1-story,  most  recent 

use — chapel,  off-site  use  only. 

Virginia 

Buildings 

Bldg.  T3003 

Property  Number  2196440446 

Fed  Reg  Date:  09/06/96 

Fort  Picket 

W.  33rd  Street 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Comment:  1750  sq.  ft.,  1  story  wood  frame, 

most  recent  use — confinement  facility, 

need  repairs. 

Bldg.  T2800 

Property  Number  219440447 

Fed  Reg  Date;  09/06/96 

Fort  Picket 

Off  Armistead  Road 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Comment:  2056  sq.  ft.,  1  story  wood  frame, 

most  recent  use — clinic,  need  repairs. 
Bldg.  T2857 

Property  Number  219440448 
Fed  Reg  Date:  09/06/96 
Fort  Picket 

Off  Armistead  Road  ^ 

Blackstone.  VA,  Co:  Nottoway,  Zip:  23824- 
Status:  Unutilized 
Comment:  2987  sq.  ft.,  1  story  wood  frame, 

most  recent  use — admin. 
Bldg.  TT0104 

Property  Number  219520217 
Fed  Reg  Date:  09/06/96 
Fort  A.P.Hill 
Bowling  Green,  VA,  Co:  Caroline,  Zip: 

22427-5000 
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Status:  Unutilized 

Ck)inment:  1464  sq.  ft.,  1-story,  most  recent 

use — training,  needs  rehab,  off-site  use 

only. 

Bldg.  TT0105 

Property  Number  219520218 

Fed  Reg  Date:  09/06/96 

Fort  A.P.  Hill 

Bowling  Green,  VA,  Co:  Caroline,  Zip: 

22427-5000 
Status:  Unutilized 
Comment:  2273  sq.  ft.,  1-story,  most  recent 

use — storage,  off-site  use  only. 
Bldg.  T00103 

Property  Number  219610789 
Fed  Reg  Date:  09/06/96 
Fort  A.  P.  Hill 
Bowling  Green,  VA,  Co:  Caroline,  Zip: 

22427-5000 
Status:  Unutilized 
Comment:  430  sq.  ft.,  presence  of  asbestos, 

most  recent  use — barber  shop,  off-site  use 

only. 

Bldg.  602,  Fort  Eustis 

Property  Number  219620729 

Fed  Reg  Date:  09/06/96 

Ft.  Eustis,  VA,  Zip:  23604- 

Status:  Unutilized 

Comment:  2368  sq.  ft.,  1-story  brick,  most 

recent  use — storage,  presence  of  asbestos, 

off-site  use  only. 
Bldg.  T-99 

Property  Number  219620732 
Fed  Reg  Date:  09/06/96 
Fort  Monroe 

Ft.  Monroe,  VA,  Zip:  23651- 
Status:  Unutilized 
Comment:  7410  sq.  ft.  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  T-193 

Property  Number  219620733 
Fed  Reg  Date:  09/06/96 
Fort  Monroe 

Ft.  Monroe,  VA,  Zip:  23651- 
Status:  Unutilized 
Comment:  2415  sq.  ft.,  most  recent  use — 

training,  off-site  use  only. 
Bldg.  T-194 

Property  Number  219620734 
Fed  Reg  Date:  09/06/96 
Fort  Monroe 

Ft.  Monroe,  VA,  Zip:  23651- 
Status:  Unutilized 
Comment:  1950  sq.  ft.,  most  recent  use — 

office,  off-site  use  only. 

Bldg.  T-195 

Property  Number  219620735 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe,  VA,  Zip:  23651- 

Status:  Unutilized 

Comment:  1830  sq.  ft.,  most  recent  use- 
office,  off-site  use  only. 

Bldg.  7-196 

Property  Number  219627036 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe,  VA,  Zip:  23651- 

Status:  Unutilized 

Comment:  1500  sq.  ft.,  most  recent  use — 
office/storage,  off-site  use  only. 

Bldg.  T-248 

Property  Number  219627037 

Fed  Reg  Date:  09/06/96 


Fort  Moim)e 

Ft.  Monroe,  VA,  Zip:  23651- 

Status:  Unutilized 

Comment:  1894  sq.  ft.,  most  recent  use — 
office,  off-site  use  only. 

Bldg.  T-249 

Property  Number:  219620738 

Fed  Reg  Date:  09/06/96 

Ft.  Monroe,  VA,  Zip:  23651- 

Status:  Unutilized 

Comment:  1909  sq.  ft.,  most  recent  use — 
office,  off-site  use  only. 

Bldg.  T-259 

Property  Number:  219620739 

Fed  Reg  Date:  09/06/96 

Ft.  Monroe,  VA,  Zip:  23651- 

Status:  Unutilized 

Comment:  1983  sq.  ft.,  most  recent  use — 
office,  off-site  use  only. 

Bldg.  162,  Fort  Monroe 

Property  Number:  219640247 

Fed  Reg  Date:  12/20/96 

Ft.  Monroe,  VA,  Zip:  23651- 

Status:  Unutilized 

Comment:  1300  sq.  ft.,  needs  repair,  presence 
of  lead  paint,  most  recent  use — admin.,  off- 
site  use  only 

Washington 

Buildings 

13  Bldgs..  Fort  Lewis 

Property  Number:  219630199 

Fed  Reg  Date:  11/08/96 

A0402,  C0723,  C0726,  C0727,  C0902,  C0903, 

C0906,  C0907,  C0922,  C0923,  C0926, 

C0927,  C1250 
Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 
Status:  Unutilized 
Comment:  2360  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — barracks,  off-site 

use  only. 
7  Bldgs.,  Fort  Lewis 
Property  Number:  21%30200 
Fed  Reg  Date:  11/08/96 
A0438,  A0439,  C0901,  C0910,  C0911,  C0918, 

C0919 
Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 
Status:  Unutilized 
Comment:  1144  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dayroom  bldgs., 

off-site  use  only. 
Bldg.  A0608.  Fort  Lewis 
Property  Number:  219630201 
Fed  Reg  Date:  11/08/96 
Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500  • 
Status:  Unutilized 
Comment:  2285  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

dining,  off-site  use  only. 
6  Bldgs.,  Fort  Lewis 
Property  Number:  219630204 
Fed  Reg  Date:  11/08/96 
C0908,  C0728,  C0921,  C0928,  C1008,  C1108 . 
Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 
Status:  Unutilized 
Comment:  2207  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — dining,  off-site  use 

only. 

Bldg.  C0909,  Fort  Lewis 

Property  Number  219630205 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 


Comment:  1984  sq.  ft,  possible  asbestos/lead 
paint,  most  recent  use — admin.,  off-site  use 
only. 

Bldg.  C0920,  Fort  Lewis 

Property  Number:  219630206 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  1984  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  C1249.  Fort  Lewis 

Property  Number:  219630207 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  992  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  CI 322a,  Fort  Lewis 

Property  Number:  219630208 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA,  Co:  Pierce.  Zip:  98433-9500 

Status:  Unutilized 

Comment*  1843  sq.  ft.,  possible  asbestos/leed 

pait,  most  recent  use — admin.,  off-site  use 

only. 

Bldg.  CI 322b,  Fort  Lewis 

Property  Number:  219630209 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  2284  sq.  ft,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  1164,  Fort  Lewis 

Property  Number:  219630213 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA.  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  230  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storehouse,  off-site 

use  only. 

Bldg.  1228,  Fort  Lewis 

Property  Number:  219630215 

Fed  Reg  Date:  11/08/96 

Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  10413  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — ^warehouse, 

off-site  use  only. 

Bldg.  1307,  Fort  Lewis 

Property  Number  219630216 

Fed  Reg  Date:  11/08/96 

Ft  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 

Bldg.  1309,  Fort  Lewis 

Property  Number  219630217 

Fed  Reg  Date:  11/08/96 

Ft  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 

Status:  Unutilized 

Comment:  1092  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — storage,  off-site  use 

only. 
Bldg.  2167,  Fort  Lewis 
Property  Number  219630218 
Fed  Reg  Date:  11/08/96 
Ft  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 
Status:  Unutilized 
Comment:  288  sq.  ft.,  possible  asbestos/lead 

paint,  most  recent  use — ^warehouse,  off-site 

use  only. 
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Bldg.  4078,  Fort  Lewis 

Property  Number:  219630219 

Fed  Reg  Date:  11/08/96 

Ft  Lewis,  WA.  Co:  Pierce.  Zip:  98433-9500 

Status:  Unutilized 

Comment:  10200  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

warehouse,  off-site  use  only. 
Bldg.  9599,  Fort  Lewis 
Property  Number:  219630220 
Fed  Reg  Date:  11/08/96 
Ft.  Lewis,  WA,  Co:  Pierce,  Zip:  98433-9500 
Status:  Unutilized 
Comment:  12366  sq.  ft.,  possible  asbestos/ 

lead  paint,  most  recent  use — warehouse, 

off-site  use  only. 

Wisconsin 
Buildings 

Bldg.  7174,  Fort  McCoy 

Property  Number  219320372 

Fed  Reg  Date:  09/06/96 

Ft  McCoy,  Wl,  Co:  Monroe,  Zip:  54656- 

Status:  Underutilized 

Comment:  8466  sq.  ft.,  1-story,  presence  of 
asbestos,  needs  rehab,  used  intermittently 
by  Army,  most  recent  use — gen.  purpose 
warehouse. 

Bldg.  7176,  Fort  McCoy 

Property  Number  219320373 

Fed  Reg  Date:  09/06/96 

Ft.  McCoy,  WI.  Co:  Monroe,  Zip:  5465&- 

Status:  Underutilized 

Comment:  5415  sq.  ft.,  1-story,  presence  of 

asbestos,  needs  rehab,  used  intermittently 

by  Army,  most  recent  use — gen.  purpose 

warehouse. 
Bldg.  7261,  Fort  McCoy 
Property  Number:  219320374 
Fed  Reg  Date:  09/06/96 
Ft  McCoy,  Wl,  Co:  Monroe,  Zip:  54656- 
Status:  Unutilized 
Comment:. 4800  sq.  ft,  1-story,  presence  of 

asbestos,  needs  rehab,  used  intermittently 

by  Army,  most  recent  use — gen.  purpose 

warehouse. 
Bldg.  2321 

Property  Number  219430225 
Fed  Reg  Date:  09/06/96 
Fort  McCoy 

Ft.  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 
Status:  Unutilized 
Comment:  682  sq.  ft.,  1-story,  needs  rehab. 

most  recent  use — heat  plant. 
Bldg.  2673 

Property  Number:  219430226 
Fed  Reg  Date:  09/06/96 
Fort  McCoy 

Ft  McCoy.  WI.  Co:  Monroe,  Zip:  54656- 
Statiis:  Unutilized 
Comment:  13515  sq.  ft.,  1-stoiy,  needs  rehab. 

most  recent  use — theater. 
Bldg.  2110 

Property  Number  219430232 
Fed  Reg  Date:  09/06/96 
Fort  McCoy 

Ft.  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 
Status:  Unutilized 
Conunent:  18270  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — ^vehicle  maint 
Bldg.  2320 

Property  Number:  213430233 
Fed  Reg  Date:  09/06/96 
Fort  McCoy 


Ft  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 

Status:  Unutilized 

Conmient:  33345  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — vehicle  maint. 
Bldg.  2763 

Property  Number:  219430236 
Fed  Reg  Date:  09/06/96 
Fort  McCoy 

Ft  McCoy,  WI,  Co:  Monroe.  Zip:  54656- 
Status:  Unutilized 
Comment:  3250  sq.  ft,  1-story,  needs  rehab, 

most  recent  use — admin. 
Bldg.  2755 

Property  Number  219430239 
Fed  Reg  Date:  09/06/96 
Fort  McCoy 

Ft  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 
Status:  Unutilized 
Comment:  168  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — dispatch  bldg. 

Bldg.  850 

Property  Number:  219430243 

Fed  Reg  Date:  09/06/96 

Fort  McCoy 

Ft.  McCoy,  WI,  Co:  Monroe,  Zip:  54656- 

Status:  Unutilized 

Comment  2350  sq.  ft,  1-story,  needs  rehab, 

most  recent  use— dining  facility. 
Bldg.  240,  Fort  McCoy  * 

Property  Number:  219520219 
Fed  Reg  Date:  09/06/96 
Ft.  McCoy,  WI,  Co:  Monroe,  Zip:  54656-5162 
Status:  Underutilized 
Comment:  1750  sq.  ft.,  1-story,  needs  rehab, 

most  recent  use — admin. 
U.S.  Army  Reserve  Center 
Property  Number:  219620740 
Fed  Reg  Date:  09/06/96 
2310  Center  Street 

Racine,  WI,  Co:  Racine,  Zip:  53403-3330 
Status:  Unutilized 
Comment:  3  bldgs.  (14,137  sq.  ft.)  on  3  acres, 

needs  repair,  most  recent  use — office/ 

storage/training. 

COE 

Arkansas 
Land 

Parcel  01 

Property  Number  319010071 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

IDeCray  Lake 

Section  12 

Aiicadeiphia,  AR,  Co:  Clark,  Zip:  71923-9361 

Status:  Unutilized 

Comment:  77.6  acres 

Parcel  02 

Property  Number:  319010072 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

DeGray  Lake 

Section  13 

Arkadelphia.  AR.  Co:  Clark.  Zip:  71923-9361 

Status:  Unutilized 

Comment:  198.5  acres 

Parcel  03 

Property  Number:  319010073 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

DeGray  Lake 

Section  18 

Arkadelphia,  AR,  Co:  Clark,  Zip:  71923-9361 

Status:  Unutilized 


Comment:  50.46  acres 

Parcel  04 

Property  Number:  319010074 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia,  AR,  Co:  Clark,  21ip:  71923-9361 

Status:  Unutilized 

Comment:  236.37  acres 

Parcel  05 

Property  Number:  319010075 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

DeGray  Lake 

Section  16 

Arkadelphia.  AR,  Co:  Clark.  Zip:  71923-9361 

Status:  Unutilized 

Comment:  187.30  acres 

Parcel  06 

Property  Number:  319010076 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

DeGray  Lake 

Section  13 

Arkadelphia,  AR,  Co:  Clark,  Zip:  71923-9361 

Status:  Unutilized 

Comment:  13.0  acres 

Parcel  07 

Property  Number  319010077 

Fed  Reg  Date:  12/25/96 

Project  Name:  DeGray  Lake 

DeGray  Lake 

Section  34 

Arkadelphia,  AR,  Co:  Hot  Spring,  Zip: 

71923-9361 
Status:  Unutilized 
Comment:  0.27  acres 
Parcel  08 

Property  Number  319010078 
Fed  Reg  Date:  12/25/96 
Project  Name:  DeGray  Lake 
E)eGray  Lake 
Section  13 

Arkadelphia,  AR,  Co:  Qark,  Zip:  71923-9361 
Status:  Unutilized 
Comment:  14.6  acres 
Parcel  09 

Property  Number:  319010079 
Fed  Reg  Date:  12/25/96 
Project  Name:  DeGray  Lake 
DeGray  Lake 
Section  12 
Arkadelphia,  AR,  Co:  Hot  Spring,  Zip: 

71923-9361 
Status:  Unutilized 
Comment:  6.60  acres 
Parcel  10 

Property  Number:  319010080 
Fed  Reg  Date:  12/25/96 
Project  Name:  DeGray  Lake 
DeGray  Lake 
Section  12 
Arkadelphia,  AR,  Co:  Hot  Spring.  Zip: 

71923-9361 
Status:  Unutilized 
Conunent:  4.5  acres 

Parcel  11 

Property  Number  319010081 
Fed  Reg  Date:  12/25/96 
Project  Name:  DeGray  Lake 
DeGray  Lake 
Section  19 

Arkadelphia,  AR,  Co:  Hot  Spring.  Zip: 
71923-9361 


UMI 


Federal  Register  /  Vol.  62,  No.  31  /  Friday.  February  14.  1997  /  Notices 


7009 


923-9361 


923-9361 


923-9361 


Status:  Unutilized 
Comment:  19.50  acres 

Lake  Greeson 

Property  Number:  319010083 

Fed  Reg  Date:  12/25/96 

Project  Name:  Lake  Greeson 

Section  7,  8  and  18 

Murfreesboro,  AR,  Co:  Pike,  Zip:  71958-9720  < 

Status:  Unutilized 

Comment:  46  acres 

California 

Land 

Lake  Mendocino 
Property  Number  319011015 
Fed  Reg  Date:  12/25/96 
Project  Name:  Lake  Mendocino 
1160  Lake  Mendocino  Drive 
Ukiah,  CA,  Co:  Mendocino,  Zip:  75482-9404 
Status:  Unutilized 

Comment:  20  acres;  steep,  dense  brush; 
potential  utilities. 

District  of  Columbia 
Buildings 

Dalecarlia  Reservoir 

Property  Number:  319610004 

Fed  Reg  Date:  12/25/96 

Bldgs.  5900,  5902,  5904,  5906,  5908,  5910 

Washington  Aqueduct 

Washington,  DC,  Zip:  20016- 

Status:  Excess 

Comment:  brick/&ame  residences  in  poor 
condition  w/2  floors  and  basement, 
presence  of  asbestos,  on  National  Historic 
Register,  off-site  use  only 

Iowa 

Buildings 

Bldg. — Bridgeview 

Property  Number:  319340003 

Fed  Reg  Date:  12/25/96 

Rathbun  Lake  Project,  R.R.  Number  3 

Centerville,  lA,  Co:  Appanoose,  Zip:  52544- 

Status:  Unutilized 

Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 
Bldg. — bland  View 
Property  Number:  319340004 
Fed  Reg  Date:  12/25/96 
Rathbun  Lake  Project,  R.R.  Number  3 
Centerville,  lA,  Co:  Appanoose,  Zip:  52544- 
Status:  Unutilized 
Comment:  416  sq.  ft.,  1-story,  most  recent 

use — storage,  needs  major  rehab,  off-site 

use  only 

Bldg.— Rolling  Cove 

Property  Number  319340005 

Fed  Reg  Date:  12/25/96 

Rathbun  Lake  Project.  R.R.  Number  3 

Centerville,  lA,  Co:  Appanoose,  Zip:  52544- 

Status:  Unutilized 

Comment:  416  sq.  fl.,  1-story,  most  recent 
use — storage,  needs  major  rehab,  off-site 
use  only 

Tract  141 

Property  Number:  319610005 

Fed  Reg  Date:  12/25/96 

Melos,  Stanley,  Camp  Dodge 

Johnston,  L\,  Co:  Polk,  Zip:  50131- 

Status:  Excess 

Comment:  1104  sq.  ft.,  most  recent  use — 
storage,  needs  rehab,  possible  asbestos,  off- 
site  use  only 


Idaho 

Buildings 

Bldg.  177 

Property  Number  319630004 

Fed  Reg  Date:  12/25/96 

Albeni  Falls  Dam 

Vista  Area 

ID,  Co:  Bonner,  Zip: 

Status:  Excess 

Comment:  1400  sq.  ft.,  wood  &ame,  concrete 

slab,  presence  of  lead  based  paint,  off-site 

use  only 

Kansas 

Land 

Parcel  1 

Property  Number  319010064 

Fed  Reg  Date:  12/25/96 

Project  Name:  El  Dorado  Lake 

El  Dorado  Lake 

Section  13,  24,  and  18  (See  County),  KS.  Co: 

Butler,  Zip: 
Status:  Unutilized 
Comment:  61  acres;  most  recent  use — 

recreation. 

Buildings 

Trailer — Clinton  Lake 

Property  Number:  319410003 

Fed  Reg  Date:  12/25/96 

Rt.  5.  Box  109B 

Lawrence,  KS,  Co:  £>oublas,  Zip:  66046- 

Status:  Excess 

Comment:  double-wide  trailer  (24x50),  most 

recent  use — residence,  needs  repair,  off-site 

use  only 

Washhouse/shower 

Property  Number  319620002 

Fed  Reg  Date:  12/25/96 

Pomona  Lake 

Vassar,  KS,  Co:  Osage,  Zip:  66543- 

Status:  Excess 

Comment:  1274  sq.  ft.  metal  bldg.,  most 
recent  use — storage,  needs  repair,  off-site 
use  only 

Water  Treatment  Bldg. 

Property  Number:  319620003 

Fed  Reg  Date:  12/25/96 

Pomona  Lake 

Vassar,  KS,  Co:  Osage,  Zip:  66543- 

Status:  Excess 

Conunent:  720  sq.  ft.  bldg.,  needs  repair,  off- 
site  use  only 

Kentucky 
Land 

Tract  2625 

Property  Number  3190100025 

Fed  Reg  Date:  12/25/96 

Project  Name:  Berkley  Lake 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz,  KY,  Co:  Trigg,  Zip:  42211- 

Location:  Adjoining  the  village  of  Rockcastle. 

Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded. 

Tract  2709-10  and  2710-2 

Property  Number:  319010026 

Fed  Reg  Date:  12/25/96 

Project  Name:  Barkley  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz.  KY,  Co:  Trigg.  Zip:  42211- 

Location:  2  1/2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 
Comment:  2.00  acres;  steep  and  wooded. 


Tract  2708-1  and  2709-1 

Property  Number:  319010027  • 

Fed  Reg  Date:  12/25/96 

Project  Name:  Berkley  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz,  KY,  Co:  Trigg,  Zip:  42211- 

Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle. 
Status:  Excess 
Conunent:  3.59  acres;  tolling  and  wooded;  no 

utilities. 

Tract  2800 

Property  Number  319010028 

Fed  Reg  Date:  12/25/96 

Project  Name:  Barkley  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz,  KY,  Co:  Trigg,  Zip:  42211- 

Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle. 
Status:  Excess 

Comment:  5.44  acres;  steep  and  wooded. 
Tract  2915 

Property  Number:  319010029 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz,  KY,  Co:  Trigg,  Zip:  42211- 
Location:  6*/^  miles  west  of  Cadiz. 
Status:  Excess 
Comment:  5.76  acres;  steep  and  wooded;  no 

utilities. 
Tract  2702 

Property  Number:  319010031 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz,  KY,  Co:  Trigg,  Zip:  42211- 
Location:  1  mile  in  a  southerly  direction  &x>m 

the  village  of  Rockcastle. 
Status:  Excess 

Conunent:  4.90  acres;  wooded;  no  utilities. 
Tract  4318 

Property  Number:  319010032 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton,  KY,  Co:  Trigg,  Zip:  42212- 
Location:  Trigg  Co.  adjoining  the  city  of 

Canton,  KY.  on  the  waters  of  Hop>son 

Creek. 
Status:  Excess 

Comment:  8.24  acres;  steep  and  wooded. 
Tract  4502 

Propert>-  Number  319010033 
Fed  Reg  Date:  12/25/96 
Project  Name:  BarkJey  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton,  KY,  Co:  Trigg.  Zip:  42212- 
Location:  3V^  miles  in  a  southerly  direction 

from  Canton,  KY. 
Statiis:  Excess 

Comment:  4.26  acres;  steep  and  wooded. 
Tract  4611 

Property  Number  319010034 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton.  KY,  Co:  Trigg.  Zip:  42212- 
Location:  5  miles  south  of  Canton,  KY. 
Status:  Excess 
Conunent:  10.51  acres;  steep  and  wooded:  no 

utilities. 

Tract  4619 

Property  Number  319010035 

Fed  Reg  Date:  12/25/96 
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Project  Name:  BarUey  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton.  KY,  Co:  Trigg,  Zip:  42212- 

Location:  4*/2  miles  south  firom  Canton,  KY. 

Status:  Excess 

Comment:  2.02  acres;  steep  and  wooded;  no 

utilities. 
Tract  4817 

Property  Number:  319010036 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton.  KY.  Co:  Trigg.  Zip:  42212- 
Location:  6V2  miles  south  of  Canton,  KY. 
Status:  Excess 

Comment:  1.75  acres;  wooded. 
Tract  1217 

Property  Number:  319010042 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad. 
Status:  Excess 
Comment:  5.80  acres;  steep  and  wooded. 

Tract  1906 

Property  Number:  319010044 

Fed  Reg  Date:  12/25/96 

Project  Name:  Barkley  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 

Location:  Approximately  4  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded:  no  utilities. 
Tract  1907 

Property  Number:  319010045 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  KentiKky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip-  42038- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY. 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities. 
Tract  2001  *1 

Property  Number:  319010046 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  Approximately  4*/^  miles  east  of 

Eddyville.  KY. 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities. 
Tract  2001  #2 

Property  Number:  319010047 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  Approxunately  4V2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded:  no 

utilities. 
Tract  2005 

Property  Number:  319010048 
Fed  Reg  Date:  12/25/96 
Project  Name;  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 


Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  Approximately  5^/2  miles  east  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  4.62  acres:  steep  and  wooded;  no 

utilities. 
Tract  2307 

Property  Number:  319010049 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  Approximately  7<A  miles 

southeasterly  of  Eddyville,  KY. 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities. 
Tract  2403 

Property  Number:  319010050 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY. 
Status:  Excess 
Conunent:  1.56  acres;  steep  and  wooded;  no 

utilities. 
Tract  2504 

Property  Number  319010051 
Fed  Reg  Date:  12/2^/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville,  KY,  Co:  Lyon,  Zip:  42030- 
Location:  9  miles  southeasterly  of  Eddyville, 

KY. 
Status:  Excess 
Conunent:  24.46  acres;  steep  and  wooded;  no 

utilities. 
Tract  214 

Property  Number  319010052 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River. 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities. 
Tract  215 

Property  Number:  319010053 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  5  miles  southeast  of  Kuttawa 
Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilties. 
Tract  241 

Property  Number:  319010054 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon.  Zip:  42045- 
Location:  Old  Henson  Ferry  Road.  6  miles 

west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded:  no 

utilities. 

Tracts  306,  311,  315  and  325 

Property  Number:  319010055 

Fed  Reg  Date:  12/25/96 

F*roject  Name:  Barkley  Lake 

Barkley  Lake,  Kentucky  and  Tennessee 


Grand  Rivera,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY.  on  the  waters  of  Cypress  Creek. 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities. 
Tracts  2305,  2306,  and  2400-1  Property 
•     #319010056 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville,  KY.  Co:  Lyon,  Zip:  42030- 
Location:  6V^  miles  southeasterly  of 

Eddyville,  KY. 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities. 
Tract  500-2 

Property  Number  319010057 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Kuttawa,  KY,  Co:  Lyon,  Zip:  42055- 
Location:  Situated  on  the  waters  of  Poplar 

Creek,  approximately  1  mile  southwest  of 

Kuttawa,  KY. 
Status:  Excess 
Comment:  3.58  acres;  hillside  ridgeland  and 

wooded;  no  utilities. 
Tracts  5203  and  5204 
Property  Number  319010058 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake.  Kentucky  and  Tennessee 
Linton.  KY,  Co:  Trigg.  Zip:  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254. 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities. 
Tract  5240 

Property  Number:  319010059 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton,  KY,  Co:  Trigg,  Zip:  42212- 
Lfxation:  1  mile  ncvthwest  of  Linton,  KY. 
Status:  Excess 
Conmient:  2.26  acres;  steep  and  wooded;  no 

utilities. 
Tract  4628 

Property  Number  319011621 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Canton,  KY,  Co:  Trigg,  Zip:  42212- 
Location:  4V2  miles  south  from  Canton,  KY. 
Status:  Excess 
Comment:  3.71  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  4619-B 

Property  Number:  319011622 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Teimessee 
Canton,  KY,  Co:  Trigg,  Zip:  42212— 
Location:  4V2  miles  south  from  Canton,  KY. 
Status:  Excess 
Comment:  1.73  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  2403-^ 

Property  Number:  319011623 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
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Eddyville,  KY,  Co:  Lyon.  Zip:  42038- 
Locatioo:  7  miles  southeasterly  firom 

EddyvUle.  KY. 
Status:  Unutilized 
Comment  0.70  acres;  wooded;  subject  to 

utility  easements. 
Tract  241-B 

Property  Number  319011624 
Fed  Reg  Date:  12/25/96 
Project  Name:  Berkley  Lake 
Berkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers.  KY,  Co:  Lyon,  Zip:  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tracts  212  and  237 
Property  Nimiber  319011625 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Berkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon.  Zip:  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY. 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded; 

subject  to  utility  easements. 
Tract  215-^ 

Property  Number  319011626 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  233 

Property  Number  319011627 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake,  Kentudcy  and  Tennessee 
Grand  Rivers,  KY,  Co:  Lyon,  Zip:  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Status:  Excess 
Comment:  1.00  acres;  wooded;  subject  to 

utility  easements. 
Tract  B— Markland  Locks  &  Dam 
Property  Number  319130002 
Fed  Reg  Date:  12/25/96 
Hwy  42,  3.5  miles  downstream  of  Warsaw 
Warsaw,  KY,  Co:  Gallatin,  Zip:  41095- 
Status:  Unutilized 
Comment:  10  acres;  most  recent  use — 

recreational,  possible  periodic  flooding 

Tract  A— Maridand  Locks  ft  Dam 

Property  Number  319130003 

Fed  Reg  Date:  12/25/96 

Hwy  42,  3.5  miles  downstream  of  Warsaw 

Warsaw,  KY,  Co:  Gallatin,  Zip:  41095- 

Status:  Unutilized 

Conmient:  8  acres;  most  recent  use — 

recreational,  possible  periodic  flooding 
Tract  C— Maridand  Locks  ft  Dam 
Property  Number  319130005 
Fed  Reg  Date:  12/25/96 
Hwy  42,  3.5  miles  do%vnstream  of  Warsaw 
Warsaw,  KY,  Co:  Gallatin,  Zip:  41095- 
Status:  Unutilized 
Comment:  4  acres;  most  recent  use^ 

recreational,  possible  periodic  flooding 
Tract  N-819 
Property  Number  319140009 


Fed  Reg  Date:  12/25/96 

Dale  Hollow  Lake  ft  Dam  Project 

Illwill  Creek,  Hwy  90 

HfAtait,  KY,  Co:  Qinton,  Zip:  42601- 

Status:  Underutilized 

Comment:  91  acres;  most  recent  use — 

hunting,  subject  to  existing  easements 
Portion  of  Lock  ft  Dam  No.  1 
Property  Number  319320003 
Fed  Reg  Date:  12/25/96 
Kentucky  River 

Carrolton,  KY,  Co:  Carroll,  Zip:  41008-0305 
Status:  Unutilized 
Comment:  approx.  3.5  acres  (sloping),  access 

monitored 
Portion  of  Lock  ft  Dam  No.  2 
Property  Number  319320004 
Fed  Reg  Date:  12/25/96 
Kentucky  River 

Lockport,  KY,  Co:  Henry,  Zip:  40036-9999 
Status:  Underutilized 
Comment:  approx.  13.14  acres  (sloping), 

access  monitored 

Buildings 

Green  River  Lock  &  Dam  *3 

Property  Number  319010022 

Fed  Reg  Date:  12/25/96 

Project  Name:  Green  River  Lock  ft  Dam  #3 

Rochester.  KY,  Co:  Butler.  Zip:  42273- 

Location:  SR  70  west  from  Morgantown.  KY., 

approximately  7  miles  to  site. 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  &ame: 

two  story  residence;  potential  utilities; 

needs  major  rehab. 
Kentucky  River  Lock  and  Dam  3 
Property  Nimiber  319010060 
Fed  Reg  Date:  12/25/96 
Project  Name:  Kentucky  River  Lock  and  Dam 

3 
Pleasureville,  KY,  Co:  Henry,  Zip:  40057- 
Location:  SR  421  North  from  Frankfort,  KY. 

to  highway  561,  right  on  561 

approximately  3  miles  to  site. 
Status:  Unutilized 
Comment:  897  sq.  ft.;  2  story  wood  frame; 

structural  deficiencies. 
Bldg.1 

Property  Number  319011628 
Fed  Reg  Date:  12/25/96 
Project  Name:  Kentucky  River  Lock  and  Dam 
Kentucky  River  Lock  and  Dam 
Carrolton.  KY,  Co:  Carroll,  Zip  41008- 
Location:  Take  1-71  to  Carrolton,  KY  exit,  go 

east  on  SR  #227  to  Highway  320.  then  left 

far  about  1.5  miles  to  site. 
Status:  Unutilized 
Comment:  1530  sq.  ft.;  2  story  wood  fi^me 

house;  subject  to  periodic  flooding;  needs 

rehab. 
Bldg.  2 

Property  Number  319011629 
Fed  Reg  Date:  12/25/96 
Project  Name:  Kentucky  River  Lock  and  Dam 
Kentucky  River  Lock  and  Dam 
Carrolton.  KY,  Co:  Carroll.  Zip  41008- 
Location:  Take  1-71  to  Carrolton.  KY  exit,  go 

east  on  SR  #227  to  Highway  320.  then  left 

for  about  1.5  miles  to  site. 
Status:  Unutilized 
Comment  1530  sq.  ft.;  2  story  wood  frame 

house;  subject  to  periodic  flooding;  needs 

rehab. 
Utility  Bldg  Nolin  River  Lake 


Property  Number  319320002 
Fed  Reg  Date:  12/25/96 
Moutardier  Recreation  Site 
KY,  Co:  Edmonson,  Zip: 
Status:  Unutilized 

Comment:  541  sq.  ft,  concrete  block,  ofl'-site 
use  only. 

Louisiana 

Land 

Wallace  Lake  Dam  and  Reservoir 
Property  Number:  319011009 
Fed  Reg  Date:  12/25/96 
Project  Name:  Wallace  Lake  Dam  and 

Reservoir 
Shreveport,  LA,  Co:  Caddo,  Zip:  71103- 
Status:  Unutilized 
Comment:  11  acres;  wildlife/forestry;  no 

utilities. 
Bayou  Bodcau  Dam  and  Reservoir 
Property  Number  319011010 
Fed  Reg  Date:  12/25/96 
Project  Name:  Bayou  Bodcau  Dam  and 

Reservoir 
Haughton,  LA,  Co:  Caddo,  Zip:  71037-9707 
Location:  35  miles  Northeast  of  Shreveport. 

U. 
Status:  Unutilized 
Comment:  203  acres;  wildlife/forestry;  no 

utilities. 

Minnesota 

Land 

Parcel  D 

Property  Number  319011038 

Fed  Reg  Date:  12/25/96 

Project  Name:  Pine  River 

Pine  River 

Cross  Lake.  MN.  Co:  Crow  Wing,  Zip:  56442- 

Location:  3  miles  from  city  of  Cross  Lake. 

between  highways  6  and  371. 
Status:  Excess 

Comment:  17  acres;  no  utilities. 
Tract  92 

Property  Number  319011040 
Fed  Reg  Date:  12/25/96 
Project  Name:  Sandy  Lake 
Sandy  Lake 

McGregor.  MN.  Co:  Aitkins.  Zip:  55760- 
Location:  4  miles  west  of  highways  65, 15 

miles  bom  city  of  McGregor. 
Status:  Excess 

Comment:  4  acres;  no  utilities. 
Tract  98 

Property  Number  319011041 
Fed  Reg  Date:  12/25/96 
Project  Name:  Leech  Lake 
Leech  Lake 

Benedict,  MN,  Co:  Hubbard,  Zip:  56641- 
Location:  1  mile  from  city  of  Federal  Dam, 

Mn. 
Status:  Excess 
Comment:  7.3  acres;  no  utilities. 

Missouri 

Land 

Harry  S  Truman  Dam  ft  Reservoir 

Property  Number  319030014 

Fed  Reg  Date:  12/25/96 

Project  Name:  Harry  S  Truman  Dam  ft 

Reservoir 
Warsaw,  MO,  Co:  Benton.  Zip:  65355- 
Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B".  part  of  Bledsoe  Ferry 

Park  Tract  150. 
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Status:  Underutilized 

Comment:  1.7  acres:  potential  utilities. 

Buildings 

Bldg.  A 

Property  Number.  319620004 
Fed  Reg  Date:  12/25/96 
Harry  S.  Truman  Project 
Warsaw,  MO,  Co:  Benton.  Zip:  65355- 
Status:  Excess 

Comment:  1440  sq.  ft.  residence,  off-site  use 
only. 

Bldg.  B 

Property  Number:  319620005 
Fed  Reg  Date:  12/25/96 
Harry  S.  Truman  Project 
Warsaw,  MO.  Co:  Benton,  Zip:  65355- 
Status:  Excess 

Conmient:  1440  sq.  ft.  residence,  off-site  use 
only. 

Mississippi 

Land 

Parcel? 

Property  Number:  319011019 

Fed  Reg  Date:  12/25/96 

Project  Name:  Grenada  Lake 

Grenada  Lake 

Sections  22.  23.  T24N 

Grenada.  MS.  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  100  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcels 

Property  Nimiber:  319011020 

Fed  Reg  Date:  12/25/96 

Project  Name:  Grenada  Lake 

Grenada  Lake 

Section  20.  T24N 

Grenada.  MS,  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Conunent:  30  acres;  no  utilities; 

intermittently  used  imder  lease — expires 

1994. 

Parcel  9 

Property  Number  319011021 

Fed  Reg  Date:  12/25/96 

Project  Name:  Grenada  Lake 

Grenada  Lake 

Sections  20,  T24N,  R7E 

Grenada,  MS,  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  23  acres:  no  utilities; 

intermittently  used  under  lease — expires 

1994. 

Parcel  10 

Property  Number:  319011022 

Fed  Reg  Date:  12/25/96 

Project  Name:  Grenada  Lake 

Grenada  Lake 

Sections  16. 17  18  T24N  R8E 

Grenada.  MS.  Co:  Calhoun.  Zip:  38901-0903 

Status:  Underutilized 

Comment:  490  acres:  no  utilities; 

intermittently  used  under  lease— expires 

1994. 
Parcel  2 

Property  Number  319011023 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 


Sections  20  and  T23N.  R5E 

Grenada.  MS.  Co:  Grenada.  Zip:  38901-0903 

Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  3 

Property  Number:  319011024 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  4.  T23N,  R5E 
Grenada.  MS,  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Conunent:  120  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease). 
Parcel  4 

Property  Nimiber:  319011025 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 

Sections  2  and  3.  T23N,  R5E 
Grenada.  MS.  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  60  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcels 

Property  Number:  319011026 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  7,  T24N,  R6E 
Grenada,  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease). 
Parcel  6 

Property  Number:  3 1 901 1027 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  9,  T24N,  R6E 
Grenada.  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  80  acres;  no  utilities:  most  recent 

use — wildlife  and  forestry  management. 
Parcel  11 

Property  Number:  319011028 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  20.  T24N.  R8E 
Grenada,  MS,  Co:  Calhoun,  Zip:  38901-0903 
Status:  Underutilized 
Comment:  30  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  12 

Property  Number:  319011029 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  25,  T24N,  R7E 
Grenada.  MS.  Co:  Yalobusha.  Zip:  38901- 

0903 
Status:  Underutilized 
Conunent:  30  acres;  no  utilities;  most  recent 

us»— wildlifiB  and  forestry  management. 
Parcel  13 

Property  Number:  319011030 
Fed  Reg  Date:  12/25/96 


Project  Name:  Grenada  Lake 

Grenada  Lake 

Sections  34,  T24N,  R7E 

Grenada,  MS,  Co:  Yalobusha,  Zip:  38903- 

0903 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease). 
Parcel  14 

Property  Number  319011031 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Sections  3,  T23N,  R6E 
Grenada,  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  15  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  15 

Property  Number  319011032 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  4,  T24N,  R6E 
Grenada,  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  40  acres;  no  utilities;  most  recent 

use — ^wildlife  and  forestry  management. 
Parcel  16 

Property  Number:  319011033 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada.  MS,  Co:  Yalobusha,  Zip:  38901- 

0903 
Status:  Underutilized 
Comment:  70  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  17 

Property  Number  319011034 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  17,  T23N,  R7E 
Grenada,  MS,  Co:  Grenada,  Zip:  28901-0903 
Status:  Underutilized 
Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management. 
Parcel  18 

Property  Number:  319011035 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  22,  T23N,  R7E 
Grenada,  MS,  Co:  Grenada.  Zip:  28902-0903 
Status:  Underutilized 
Comment:  10  acres;  no  utilities;  most  recent 

use — ^wildlife  and  forestry  management. 
Parcel  19 

Property  Number  319011036 
Fed  Reg  Date:  12/25/96 
Project  Name:  Grenada  Lake 
Grenada  Lake 
Section  9,  T22N,  R7E 

Grenada,  MS,  Co:  Grenada,  Zip:  38901-0903 
Status:  Underutilized 
Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management 
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Ohio 

Land 

Hannibal  Locks  and  Dam 

Property  Number:  319010015 

Fed  Reg  Date:  12/25/96 

Project  Name:  Hannibal  Locks  and  Dam 

Ohio  River 

P.O.  Box  8 

Hannibal,  OH,  Cb:  Monroe,  Zip:  43931-0008 

Location:  Adjacent  to  the  new  Martinsville 

Bridge. 
Status:  Underutilized 
Comment:  22  acres;  river  bank 

Buildings 

Barker  Historic  House 

Property  Number  319120018 

Fed  Reg  Date:  12/25/96 

Willow  Island  Locks  and  Dam 

Newport,  OH,  Co:  Washington,  Zip:  45768- 

9801 
Location:  Located  at  lock  site,  downstream  of 

lock  and  dam  structure 
Status:  Unutilized 
Conmient:  1600  sq.  ft.  bldg.  within  ^/z  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only 

Oklahoma 

Land 

Pine  Creek  Lake 

Property  Number  319010923 

Fed  Reg  Date:  12/25/96 

Project  Name:  Pine  Creek  Lake 

Section  27 

(See  County),  OK,  Co:  McCurtain,  Zip: 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3. 

Buildings 

Water  Treatment  Plant 

Property  Nimiber:  319630001 

Fed  Reg  Date:  12/25/96 

Belle  Starr,  Eufaula  Lake 

Eufaula,  OK,  Co:  Mcintosh.  Zip:  74432- 

Status:  Excess 

Conmient:  16'xl6',  metal,  off-site  use  only 

Water  Treatment  Plant 

Property  Nimiber  319630002 

Fed  Reg  Date:  12/25/96 

Gentry  Creek,  Eufaula  Lake 

Eufaula,  OK,  Co:  Mcintosh,  Zip:  74432- 

Status:  Excess 

Comment:  12'xl6',  metal,  off-site  use  only 

Pennsylvania 

Land 

Mahoning  Creek  Lake 

Property  Number:  319010018 

Fed  Reg  Date:  12/25/96 

Project  Name:  Mahoning  Creek  Lake 

New  Bethlehem,  PA,  Co:  Armstrong,  Zip: 

16242-9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded. 
Tracts  610, 611, 612 
Property  Number  319011001 
Fed  Reg  Date:  12/25/96 
Project  Name:  Shenango  River  Lake 
Shenango  River  Lake 


Sharpsville,  PA,  Co:  Mercer,  Zip:  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon. 

R18  North  4  miles,  left  on  R518.  right  on 
-  Mercer  Avenue. 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement 
Tracts  L24.  L26 
Property  Number:  319011011 
Fed  Reg  Date:  12/25/96 
Project  Name:  Crooked  Creek  Lake 
Crooked  Creek  Lake 
PA,  Co:  Armstrong,  Zip:  03051- 
Location:  Left  bank — 55  miles  downstream  of 

dam. 
Status:  Unutilized 

Comment:  7.59  acres;  potential  for  utilities. 
Portion  of  Tract  L21 A 
Property  Number  319430012 
Fed  Reg  Date:  12/25/96 
Crooked  Creek  Lake,  LR  03051 
Ford  City,  PA,  Co:  Armstrong,  Zip:  16226- 
Status:  Unutilized 
Comment:  Approximately  1.72  acres  of 

undeveloped  land,  subject  to  gas  rights. 

Buildings 

Mahoning  Creek  Reservoir 

Property  Number:  319210008 

Fed  Reg  Date:  12/25/96 

New  Bethlehem,  PA,  Co:  Armstrong,  Zip: 

16242- 
Status:  Unutilized 
Comment:  1015  sq.  ft.,  2  story  brick 

residence,  off-site  use  only. 
One  Unit/Residence 
Property  Number  319430011 
Fed  Reg  Date:  12/25/96 
Conemagh  River  Lake,  RD  #1,  Box  702 
Saltbuig,  PA,  Co:  Indiana,  Zip:  15681- 
Status:  Unutilized 
Comment:  2642  sq.  ft.,  1-story,  1-imit  of 

duplex,  fail  condition,  access  restrictions. 
Dwelling 

Property  Number  319620008 
Fed  Reg  Date:  12/25/96 
Lock  ft  Dam,  6  Allegheny  River,  1260  River 

Rd. 
Freeport,  PA,  Co:  Armstrong,  Zip:  16229- 

2023 
Status:  Unutilized 
Conunent:  2652  sq.  ft.,  3-story  brick  house,  in 

close  proximity  to  Lock  and  Dam,  available 

for  interim  use  for  nonresidential  purposes. 

South  Carolina  _ 

Buildings 

Bldg.  5 

Property  Number  319011548 

Fed  Reg  Date:  12/25/96 

Project  name:  J.S.  Thurmond  Dam  ft 

Reservoir 
J.S.  Thurmond  Dam  and  Reservoir 
Clarks  Hill,  SC,  Co:  McCormick,  Zip: 
Location:  ^/z  mile  east  of  Resource  Managers 

OeBce. 
Status:  Excess 
Comment:  1900  sq.  ft.;  1  story  masonry 

frame:  possible  asbestos:  most  recent  use — 

storage,  off-site  removal  only. 

Tennessee 

Land 

Tract  6827 

Property  Number  319010927 


Fed  Reg  Date:  12/25/96 

Project  Name:  Barkley  Lake 

Barkley  Lake 

Dover,  TN,  Co:  Stewart,  Zip:  37058- 

Location:  2Vz  miles  west  of  Dover,  TN. 

Status:  Excess 

Comment:  .57  acres;  subject  to  existing 

easements. 
Tract  6002-2  and  6010 
Property  Number  319010928 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover,  TN,  Co:  Stewart,  Zip:  37058- 
Location:  3Vi  miles  south  of  village  of 

Tabaccopori. 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements. 
Tract  11516 

Property  Number  319010929" 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Ashland  Qty,  TN,  Co:  Dickson,  Zip:  37015- 
Location:  Vi  mile  downstream  from 

Cheatham  Dam 
Status:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements. 
Tract  2319 

Property  Number  319010930 
Fed  Reg  Date:  12/25/96 
Project  Name:  J.  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro.  TN,  Co:  Rutherford.  Zio: 

37130- 
Location:  West  of  Buckeye  Bottom  Road 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements. 
Tract  2227 

Property  Number  319010931 
Fed  Reg  Date:  12/25/96 
Project  Name: ).  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro.  TN.  Co:  Rutherford,  Zip: 

37130- 
Location:  Old  Jefferson  Pike 
Status:  Excess 
Comment:  2.27  acres;  subject  to  existing 

easements. 
Tract  2107 

Property  Number  319010932 
Fed  Reg  Date:  12/25/96 
Project  Name:  J.  Percy  Priest  Dam 
J.  Percy  Priest  Dam  and  Reservoir 
Mmfreesboro,  TN.  Co:  Rutherford.  Zip: 

37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area. 
Status:  Excess 
Comment:  14.85  acres;  subject  to  existing 

easements. 
Tracts  2601.  2602,  2603,  2604 
Property  Number  319010933 
Fed  Reg  Date:  12/25/96 
Project  Name:  Cordell  Hull  Lake  ft  Dam  Pro. 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro,  TN,  Co:  Jackson.  Zip:  38562- 
Location:  TN  Highway  56 
Status:  Unutilized 

Comment:  11  acres;  subject  to  existing 
easements.  ~ 
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Tract  1911 

Property  Number:  319010934 

Fed  Reg  Date:  12/25/96 

Project  Name:  J.  Percy  Priest  Dam 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro,  TN,  Co:  Rutherford, 

37130- 

Location:  East  of  Lamar  Road 
Status:  Excess 
Comment:  15.31  acres;  subject  to  existing 

easements. 
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Tract  2321 

Property  Number  319010935 

Fed  Reg  Date:  12/25/96 

Project  Name:  J.  Percy  Priest  Dam 

J.  Percy  Priest  Dam  and  Reservoir 

Murfreesboro.  TN,  Co:  Rutherford.  Zip: 

37130- 
Location:  South  of  Old  Jefferson  Pike 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements. 
Tract  7206 

Property  Number  ^19010936 
Fed  Reg  Date:  12/25/96 
Project  Name:  Berkley  Lake 
Berkley  Lake 

Dover.  TN,  Co:  Stewart,  Zip:  37058- 
Location:  2</^  miles  SE  of  Dover,  TN. 
Status:  Excess 
Comment:  10.15  acres;  subject  to  existing 

easements. 
Tracts  8813.  8814 
Property  Number  319010937 
Fed  Reg  Date:  12/25/96 
Project  Name:  Berkley  Lake 
Barkley  Lake 

Ctimberland,  TN,  Co:  Stewart,  Zip:  37050- 
Location:  V/2  miles  East  of  Cumberland  City. 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements. 
Tract  8911 

Property  Number  319010938 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 
Cumberland  Qty,  TN.  Co:  Montgomery,  Zip: 

37050- 
Location:  4  miles  east  of  Cumberland  Qty. 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements. 
Tract  11503 

Property  Number  319010939 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 
Ashland  City.  TN,  Co:  Cheatham.  Zip: 

37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam. 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements. 

Tracts  11523, 11524 

Property  Number:  319010940 

Fed  Reg  Date:  12/25/96 

Project  Name:  Barkley  Lake 

Barkley  Lake 

Ashland  City.  TN.  Co:  Cheatham.  Zip: 

3701^ 
Location:  2V2  miles  downstream  frt>m 

Cheatham  Dam. 
Status:  Excess 


Comment:  19.5  acres;  subject  to  existing 

easements. 
Tract  6410 

Property  Number:  319010941 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Bumpus  Mills.  TN,  Co:  Stewart,  Zip:  37028- 
Location:  4V2  miles  SW.  of  Bumpus  Mills. 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements. 
Tract  9707 

Property  Number:  319010943 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Palmyer.  TN.  Co:  Montgomery,  Zip:  37142- 
Location:  3  miles  NE  of  Pahnyer.  TN. 

Highway  149 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements. 
Tract  6949 

Property  Number:  319010944 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover.  TN,  Co:  Stewart.  Zip:  37058- 
Location:  IV2  miles  SE  of  Dover.  TN. 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements. 
Tracts  6005  and  6017 
Property  Number:  319011173 
Fed  Reg  Date:  12/25/96 
Project  Name:  Barkley  Lake 
Barkley  Lake 

Dover,  TN.  Co:  Stewart.  Zip:  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport. 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements. 

Tracts  K-1191.  K-1135 

Property  Number  319130007 

Fed  Reg  Date:  12/25/96 

Old  Hickory  Lock  and  Dam 

Hartsville.  TN,  Co:  Trousdale,  Zip:  37074- 

Status:  Underutilized 

Comment:  92  acres  (38  acres  in  floodway). 

most  recent  use — recreation 
Tract  A-102 

Property  Number:  319140006 
Fed  Reg  Date:  12/25/96 
Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge.  State  Hwy  52 
Celina.  TN.  Co:  Clay,  Zip:  38551- 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tract  A-120 

Property  Number  319140007 
Fed  Reg  Date:  12/25/96 
Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina,  TN,  Co:  Clay.  Zip:  38551- 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 
Tracts  A-20,  A-21 
Property  Number:  319140008 
Fed  Reg  Date:  12/25/96 
Dale  Hollow  Lake  ft  Dam  Project 


Red  Oak  Ridge,  State  Hwry  No.  53 
Celina,  TN,  Co:  Clay,  Zip:  38551- 
Status:  Underutilized 
Comment:  821  acres,  most  recent  use — 

recreation,  subject  to  existing  easements. 
Tract  D-185 

Property  Number:  319140010 
Fed  Reg  Date:  12/25/96 
Dale  Hollow  Lake  &  Dam  Project 
Ashbum  Creek.  Hwy  No.  53 
Livingston,  TN,  Co:  Clay.  Zip:  38570- 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements. 

Buildings 

Cheatham  Lock  &  Dam 

Property  Nimiber:  319520003 

Fed  Reg  Date:  12/25/96 

Tract  D.  Lock  Road 

Nashville.  TN.  Co:  Davidson.  Zip:  37207- 

Status:  Unutilized 

Comment:  1100  sq.  ft.  dwelling  w/storage 
bldgs  on  7  acres,  needs  major  rehab, 
contamination  issues,  approx.  1  acre  in 
fldwy.  modif.  to  struct,  subj.  to  approval  of 
St.  Hist.  Presv.  Ofc. 

Texas 

Land 

Parcel  #222 

Property  Number:  319010421 

Fed  Reg  Date:  12/25/96 

Project  Name:  Lake  Texoma 

Lake  Texoma 

TX,  Co:  Grayson.  Zip: 

Location:  C.  Meyerheim  survey  A-829  J. 

Hamilton  survey  A-529 
Status:  Excess 
Comment:  52.80  acres;  most  recent  use — 

recreation 

Virginia 
Buildings 

Peters  Ridge  Site 
Property  Number:  319430013 
Fed  Reg  Date:  12/25/96 
Gathri^t  Dam 
Covington,  VA. ,  Zip: 
Status:  Excess 

Conmient:  64  sq.  ft.,  metal  bldg. 
Coles  Mountain  Site 
Property  Number:  319430015 
Fed  Reg  Date:  12/25/96 
Gathright  Dam,  Rt.  607 
VA,  Co:  Bath,  Zip: 
Status:  Excess 

Conunent:  64  sq.  ft..  1-story  metal  bldg. 
Metal  Bldg. 

Property  Number  319620009 
Fed  Reg  Date:  12/25/96 
John  H.  Kerr  Dam  ft  Reservoir 
VA.  Co:  Boydton.  Zip: 
Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Wisconsin 

Buildings 

Former  Lockmaster's  Dwelling 

Property  Number:  319011524 

Fed  Reg  Date:  12/25/96 

Project  Name:  Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 
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Appieton,  WI,  Co:  Outagamie,  Zip:  54911- 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access. 

Former  Lockmaster's  Dwelling 

Property  Number  319011525 

Fed  Reg  Date:  12/25/96 

Project  Name:  Fonrifer  Lockmaster's  Dwelling 

Appieton  4th  Lock 

905  South  Lowe  Street 

Appieton,  WI,  Co:  Outagamie,  Zip:  54911- 

Status:  Unutilized 

Comment:  908  sq^  ft;  2  story  wood  frame 

residence;  needs  r^ab. 
Former  Lockmaster's  Dwelling 
Property  Number:  319011527 
Fed  Reg  Date:  12/25/96 
Project  Name:  Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Street 

Kaukauna,  WI,  Co:  Outagamie,  Zip:  54131- 
Status:  Unutilized 
Comment:  1290  sq.  ft.;  2  story  wood  fr'ame 

residence;  needs  rehab;  secured  area  with 

alternate  access. 

Former  Lockmaster's  Dwelling 

Property  Number:  319011531 

Fed  Reg  Date:  12/25/96 

Project  Name:  Former  Lockmaster's  Dwelling 

Appieton  1st  Lock 

905  South  Oneida  Street 

Appieton,  WI,  Co:  Outagamie,  Zip:  54911- 

Status:  Unutilized 

Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

seciired  area  vrith  alternate  access. 
Former  Lockmaster's  Dwelling 
Property  Number  319011533 
Fed  Reg  Date:  12/25/96 
Project  Name:  Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 
Wrightstown,  WI,  Co:  Outagamie.  Zip: 

54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road. 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Property  Number  319011535 
Fed  Reg  Date:  12/25/96 
Project  Name:  Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKatma 

Lawrence,  WI,  Co:  Brovm,  Zip:  54130- 
Location:  2  miles  southeasterly  &t>m 

intersection  of  Lost  Dauphin  Road  (County 

Trrmk  Highway  "D")  and  River  Street 
Status:  Unutilized 
Conunent:  1224  sq.  ft;  2  story  brick/wood 

frame  residence;  needs  rehab. 
Former  Lockmaster's  Dwelling 
Property  Number  319011536 
Fed  Reg  Date:  12/25/96 
Project  Name:  Former  Lockmaster's  Dwelling 
Little  Chute,  2nd  Lock 
214  Mill  Street 

Little  Chute,  WI,  Co:  Outagamie,  Zip:  54140- 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  potential  utilities;  needs 

rehab;  secured  area  with  alternate  access. 


West  Virginia 

Buildings 

German  Ridge  Radio  Transmitter 

Property  Number  319610002 

Fed  Reg  Date:  12/25/96 

Huntington,  WV,  Co:  Wayne,  Zip:  25701- 

Status:  Unutilized 

Conmient:  187  sq.  ft.  cinder  block.bldg.  on 

.55  acre  in  remote  area,  most  recent  use — 

radio  equipment  room. 

DOT 

North  Carolina 

Buildings 

Dwelling  1 

Property  Number  879120083 

Fed  Reg  Date:  12/25/96 

USCG  Coinjock  Housing 

Coinjock.  NC,  Co:  Currituck,  Zip:  27923- 

Status:  Unutilized 

Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfall 
GSA  No.:  4-U-NC-722. 
Dwelling  2 

Property  Number:  879120084 
Fed  Reg  Date:  12/25/96 
USCG  Coinjock  Housing 
Coinjock,  NC,  Co:  Currituck,  Zip:  27923- 
Status:  Unutilized 
Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfoU 
GSA  No.:  4-U-NC-722. 
Dwelling  3 

Property  Number  879120085 
Fed  Reg  Date:  12/25/96 
USOG  Coinjock  Housing 
Coinjock,  NC,  Co:  Currituck.  Zip:  27923- 
Status:  Unutilized 
Comment:  one  story  wood  residence, 

periodic  flooding  in  garage  and  utility 

room  occurs  in  heavy  rainfoll 
GSA  No.:  4-U-NC-722 

Texas 

Buildings 

Bldg.  110 

Property  Number  879630006 

Fed  Reg  Date:  12/25/96 

Fort  Crockett/43rd  St.  Housing 

Galveston,  TX,  Co:  Galveston,  Zip:  77553- 

Status:  Unutilized 

Comment:  500  sq.  ft.,  most  recent  use — 

garage,  historic  properties. 
Bldg.  109 

Property  Number  879630007 
Fed  Reg  Date:  12/25/96 
Fort  Crocketty43rd  St.  Housing 
Galveston,  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Conunent  2880  sq.  h.  per  floor,  2-stoiy,  most 

recent  use — residential,  historic  properties. 
Bldg.  428 

Property  Number  879630009 
Fed  Reg  Date:  12/25/96 
Fort  Crockett/53rd  St  Housing 
Galveston,  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  2700  sq.  ft.,  most  recent  use — 

warehouse/ofRce,  historic  properties. 
Bldg.  433 
Property  Number  879630010 


Fed  Reg  Date:  12/13/96 

Fort  Crockett/53rd  St.  Housing 

Galveston,  TX,  Co:  Galveston,  Zip:  77553- 

Status:  Unutilized 

Conunent:  1632  sq.  ft.  per  floor.  2-story,  moct 

recent  use — residential,  historic  properties. 
Bldg.  439 

Property  Number  879630011 
Fed  Reg  Date:  12/13/96 
Fort  Crocketty53rd  St.  Housing 
Galveston.  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties. 
.  Bldg.  440 
Property  Number  879630012 
Fed  Reg  Date;  12/13/96 
Fort  Crockett/53rd  St.  Housing 
Galveston,  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  1632  sq.  ft.  per  floor,  2-8tory.  most 

recent  use — residential,  historic  properties. 
Bldg.  441 

Property  Number  879630013 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/53rd  St.  Housing 
Galveston.  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties. 
Bldg.  442 

Property  Number:  879630014 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/53rd  St.  Housing 
Galveston,  TX,  Co:  Galveston.  Zip:  77553- 
Status:  Unutilized 
Comment:  1632  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties. 
Bldg.  106 

Property  Number  879630015 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/Seawall  Blvd.  Housing 
Galveston,  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  2000  sq.  ft.,  most  recent  use — 

garage,  historic  properties. 
Bldg.  105 

Property  Number  879630016 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/Seawall  Blvd.  Housing 
Galveston.  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  1634  sq.  ft.  per  floor.  2-story,  most 

recent  use — residential,  historic  properties. 
Bldg.  104 

Property  Number  879630017 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/Seawall  Blvd.  Housing 
Galveston,  TX,  Co:  Galveston,  Zip:  77553— 
Status:  Unutilized 
Comment:  1634  sq.  ft.  per  floor,  most  recent 

use — residential  historic  properties. 
Bldg.  103 

Property  Number  879630018 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/Seawall  Blvd.  Housing 
Galveston,  TX,  Co:  Galveston,  Zip:  77553- 
Status:  Unutilized 
Comment:  1634  sq.  ft.  per  floor,  2-story,  most 

recent  use — residential,  historic  properties. 
Bldg.  102 

Property-  Number  879630019 
Fed  Reg  Date:  12/13/96 
Fort  Crockett/Seawall  Blvd.  Housing 
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Galveston,  TX.  Co:  Galveston.  Zip:  77553- 
Status:  Unutilized 

Comment:  1634  sq.  ft.  per  floor,  2-story,  most 
recent  use — residential,  historic  properties. 

Virginia 

Buildings 

Housing 

Property  Number:  879120082 

Fed  keg  Date:  12/25/96 

Rt.  637— Gwynnville  Road 

Gwnn  Island,  VA,  Co:  Mathews,  Zip:  23066- 

Status:  Unutilized 

Comment:  929  sq.  ft.  one  story  residence. 

GSA 

Louisiana 

Land 

Barksdale  Radio  Beacon  Annex 

Property  Number  189010269 

Fed  Reg  Date:  08/16/96 

Barksdale  Radio  Beacon  Annex 

Bossier  City,  LA.  Co:  Bossier,  Zip:  71111- 

Location:  7  miles  south  of  Bossier  City  on 

highway  71  south;  left  IV*  miles  on 

highway  Cl  552. 
Status:  Excess 
Comment:  11.25  acres. 
GSA  No.:  7-D-LA-0438A1 

Massachusetts 

Land 

Estate  of  S.  Newbuig 

Property  Number  549630017 

Fed  Reg  Date:  11/01/96 

Lois  and  Ellen  Street 

Haverhill,  MA,  Co:  Essex,  Zip:  01830- 

Status:  Excess 

Comment:  land — 36,425  sq.  ft. — two 

noncontiguous  parcels,  heavily  wooded 
GSA  No.:  l-G-MA-793 

h4aine 

Buildings 

51  Housing  Units  w/garages 

Property  Number  549640012 

Fed  Reg  Date:  12/13/96 

Charleston  Family  Housing  Complex 

Maxwell  Lane  &  Randolph  Drive 

Bangor.  ME.  Co:  Penobscot,  Zip:  04401- 

Status:  Excess 

Comment:  1300  sq.  ft.  each,  1-story 

GSA  No.:  1-D-ME-526H 

Michigan 

Buildings 

Seul  Choix  Point  Light 
Property  Number  549640005 
Fed  Reg  Date:  12/13/96 
Gulliver,  MI,  Co:  Schoolcraft,  Zip:  49840- 
Status:  Excess 

Comment:  1000  sq.  ft.  lighthouse.  lease  with 
Gulliver  Historical  Society  thru  Dec.  2009 
GSA  No.:  1-U-MI-679A 

New  Vof ik 

Buildings 

Fed.  Office  Building 
Property  Number  549630011 
Fed  Reg  Date:  9/27/96 
35  Ryerson  Street 
Brooklyn,  NY.  Co:  Kings,  Zip: 
Status:  Excess 


Comment:  nine  floors  and  basement,  possible 
asbestos,  needs  rehab,  most  recent  use — 
VA  Clinic 

GSA  No.:  1-G-NY-637A 

Oregon 
Land 

Portion,  Astoria  Field  Office 

Property  Number  549640015 

Fed  Reg  Date:  12/20/96 

Via  Hwy  30 

Astoria,  OR,  Co:  Clatsop,  Zip:  97103- 

Status:  Excess 

Comment:  20.6  acres,  includes  wetlands  & 
tidelands,  parking  lot  under  construction, 
portion  located  within  floodplain 

GSA  No.:  9-D-OR-447F 

Pennsylvania 

Land 

Former  Warehouse  Site 

Property  Niunber  54960017 

Fed  Reg  Date:  12/20/96 

1020  South  Borad  Street 

Phildelphia,  PA,  Zip:  19146- 

Status:  Excess 

Comment:  1.82  acres,  most  recent  use — 

parking  lot 
GSA  No.:  4-G-PA-0773 

Wisconsin 

Buildings 

Washburn  Ranger's  Dwelling 
Property  Number  549630010 
Fed  Reg  Date:  9/27/96 
3  East  3rd  St. 

Washburn,  WI,  Co:  Bayfield.  Zip:  54891- 
Status:  Excess 

Comment:  619  sq.  ft.,  wood  frame  residence 
w/garage,  historic  preservation  covenant 
GSA  No.:  l-A-Wl-590 

Interior 

Oregon 

Land 

I-C  Drain  Right-of-Way 

Property  Number  619620002 

Fed  Reg  Date:  09/13/96 

Klamath  Project 

Klamath  Falls,  OR,  Co:  Klamath,  Zip:  97603- 

Status:  Unutilized 

Comment:  0.51  acres,  narrow  strip  of  land. 

Tennessee 

Buildings 

Bldg.  01-204 

Property  Number  619630004 

Fed  Reg  Date:  09/27/96 

Stones  River  National  Battlefield 

Nickens  Lane 

Murfreesboro,  TN,  Co:  Rutherford,  Zip: 

37129- 
Status:  Excess 
Conunent:  1469  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only. 

Virginia 

Buildings 

NPS  Tract  422-25 
Property  Number  619440002 
Fed  Reg  Date:  09/13/96 
Former  White  property 
County  Rd.  602  on  Moore  Run  near  4-H 
Camp 


Front  Royal,  VA,  Co:  Warren,  Zip:  22630- 

Status:  Excess 

Comment:  864  sq.  ft.,  2-story  frame  residence, 

w/Natl.  Appalachian  Trails  System  Act, 

off-site  use  only. 
Quarters  250 

Property  Number:  619630003 
Fed  Reg  Date:  09/27/96 
Williamsburg,  VA.  Co:  James  City,  Zip: 

23185- 
Status:  Excess 
Comment:  1125  sq.  ft,  moisture  problem, 

most  recent  use — ^residence,  off-site  use 

only. 

NAVY 

Georgia 

Land 

Naval  Submarine  Base 

Property  Number:  779010229  , 

Fed  Reg  Date;  09/27/96 

Project  Name:  Naval  Submarine  Base 

Grid  R-2  to  R-3  to  V-4  to  V-1 

Kings  Bay,  GA,  Co:  Camden,  Zip:  31547- 

Status:  Underutilized 

Comment:  111.57  acres;  areas  may  be 

environmentally  protected;  secured  area 

with  alternate  access. 

Hawaii 

Buildings 

Bldg.  S87,  Radio  Trans.  Fac. 

Property  Number  779240011 

Fed  Reg  Date:  09/27/96 

Lualualei.  Naval  Station,  Eastern  Pacific 

Wahiawa,  HI.  Co:  Honolulu,  Zip:  96786-3050 

Status:  Unutilized 

Comment:  7566  sq.  ft.,  1-story,  needs  rehab, 

most  receilt  use — storage,  off-site  use  only. 
Bldg.  466,  Radio  Trans.  Fac. 
Property  Number  779240012 
Fed  Reg  Date:  09/27/96 
Lualualei,  Naval  Station,  Eastern  Pacific 
Wahiawa,  HI,  Co:  Honolulu,  Zip:  96786-3050 
Status:  Unutilized 
Comment:  100  sq.  ft.,  l-story,  needs  rehab. 

most  recent  use — gas  station,  off-site  use 

only. 
Bldg.  T33  Radio  Trans  Facility 
Property  Number:  779310003 
Fed  Reg  Date:  09/27/96 
Naval  Computer  &  Teleconununications  Area 
Wahiawa.  HI,  Co:  Honolulu,  Zip:  96786-3050 
Status:  Unutilized 
Conunent:  1536  sq.  ft.,  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  64,  Radio  Trans  Facility 
Property  Number.  779310004 
Fed  Reg  Date:  09/27/96 
Naval  Computer  &  Telecommunications  Area 
Wahiawa,  HI,  Co:  Honolulu,  Zip:  96786-3050 
Status:  Unutilized 
Comment:  3612  sq.  ft..  1  story,  access 

restrictions,  needs  rehab,  most  recent  use — 

storage,  off-site  use  only. 
Bldg.  594 

Property  Number:  779620011 
Fed  Reg  Date:  09/27/96 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor,  HI,  Co:  Honolulu,  Zip:  96860- 
Status:  Unutilized 
Comment:  1300  sq.  ft.,  most  recent  use — 

parking  garage,  off-site  use  only. 


UMI 
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Bldgs.  S233-S234,  S241-S244 

Property  Number:  779620012 

Fed  Reg  Date:  09/27/96 

Naval  Station,  Pearl  Harbor 

Pearl  Harbor,  HI,  Co:  Honolulu.  Zip:  96860- 

Status:  Unutilized 

Conunent:  90  sq.  ft.  each,  need  repairs,  most 

recent  use — storage,  oH^-site  use  only. 
Bldgs.  S229-S232 
Property  Number.  779620013 
Fed  Reg  Date:  09/27/96 
Naval  Station,  Pearl  Harbor 
Pearl  Harbor,  HI,  Co:  Honolulu,  Zip:  96860- 
Status:  Unutilized 
Comment:  180  sq.  ft.  each,  need  repairs,  most 

recent  use — storage,  off-site  use  only. 

Bldg.  4,  Naval  Station 

Property  Number  779620043 

Fed  Reg  Date:  09/27/96 

Pearl  Harbor,  Bishop  Point  (Hickam  AFB] 

Pearl  Harbor,  HI,  Co:  Honolulu,  Zip:  96860- 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off*site  use  only. 

Bldg.  20,  Naval  Station 

Property  Number:  779620044 

Fed  Reg  Date:  09/27/96 

Pearl  Harbor,  Bishop  Point  (Hickam  AFB) 

Pearl  Harbor,  HI,  Co:  Honolulu.  Zip:  96860- 

Status:  Unutilized 

Comment:  252  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only. 

Bldg.  S898.  S899 

Property  Number  779630078 

Fed  Reg  Date:  11/15/96 

Naval  Station.  Mauka  Side 

Pearl  Harbor.  HI,  Co:  Honolulu,  Zip:  96860- 

Status:  Excess 

Comment:  1320  sq.  ft.  each,  concrete,  needs 
rehab,  most  recent  use — bomb  shelters,  off- 
site  use  only. 

Bldg.  1251 

Property  Number  779630079 

Fed  Reg  Date:  11/15/96 

Naval  Station.  Ward  Field 

Pearl  Harbor.  HI,  Co:  Honolulu.  Zip:  96860- 

Status:  Excess 

Conunent:  374  sq.  ft.,  concrete  foundation 
and  walls,  needs  rehab,  off-site  use  only. 

Bldg.  26 

Property  Number  779630080 

Fed  Reg  Date:  11/1,5/96 

Naval  Station,  Beckoning  Point 

Pearl  Harbor,  HI,  Co:  Honolulu,  Zip:  96860- 

Status:  Excess 

Comment:  4284  sq.  ft.,  lumber  construction, 
needs  rehab,  most  recent  use — ofRce.  off- 
site  use  only. 

Bldg.  1208 

Property  Number  779630081 

Fed  Reg  Date:  11/15/96 

Naval  Station,  Nauka  Side 

Pearl  Harbor,  HI,  Co:  Honolulu.  Zip:  96860- 

Status:  Excess 

Comment:  558  sq.  ft.,  concrete,  most  recent 
use— office,  needs  rehab,  off-site  use  only. 

Bldg.  442.  Naval  Station 
Property  Number:  779630088 
Fed  Reg  Date:  11/15/96 
Ford  Island 

Pearl  Harbor.  HI.  Co:  Honolulu.  Zip:  96860- 
Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only. 


Bldg.  1494 

Property  Number  779630089 
Fed  Reg  Date:  11/15/96 
Naval  Station,  Mauka  Side 
Pearl  Harbor.  HI.  Co:  Honolulu.  Zip:  96860- 
Status:  Excess 

Comment:  560  sq.  ft.,  concrete,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 

Bldg.  S180 

Property  Number  779640039 

Fed  Reg  Date:  12/13/96 

Naval  Station,  Ford  Island 

Pearl  Harbor,  HI.  Co:  Honolulu.  Zip:  96860- 

Status:  Unutilized 

Comment:  3412  sq.  ft..  2-8tory.  most  recent 

use — bomb  shelter,  off-site  use  only. 

relocation  may  not  be  feasible. 
Bldg.  S181 

Property  Number:  779640040 
Fed  Reg  Date:  12/13/96 
Naval  Station,  Ford  Island 
Pearl  Harbor.  HI.  Co:  Honolulu,  Zip:  96860- 
Status:  Unutilized 
Conunent:  4258  sq.  ft.,  1-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible. 
Bldg.  219 

Property  Number  779640041 
Fed  Reg  Date:  12/13/96 
Naval  Station,  Ford  Island 
Pearl  Harbor,  HI,  Co:  Honolulu.  Zip:  96860- 
Status:  Unutilized 
Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 

Bldg.  220 

Property  Number:  779640042 

Fed  Reg  Date:  12/13/96 

Naval  Station,  Ford  Island 

Pearl  Harbor,  HI,  Co:  Honolulu,  Zip:  96860- 

Status:  Unutilized 

Conunent:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only. 

relocation  may  not  be  feasible. 

Bldg.  222 

Property:  779640043 

Fed  Reg  Date:  12/13/96 

Naval  Station,  Ford  Island 

Pearl  Harbor,  HI,  Co:  Honolulu.  Zip:  96860- 

Status:  Unutilized 

conunent:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible. 

Maine 

Buildings 

Naval  Air  Station 

Property  Number:  779010110 

Fed  Reg  Date:  09/27/96 

Project  Name:  Transmitter  Site 

Transmitter  Site 

Old  Bath  Road 

Brunswick,  ME,  Co:  Cumberland,  Zip: 

04053— 
Status:  Underutilized 
Comment:  7,270  sq  ft..  1  story  bldg.  most 

recent  use — storage,  structiu^l  deficiencies. 

Bldg.  373,  Topsham  Annex 

Property  Number:  779320024 

Fed  Reg  Date:  09/27/96 

Naval  Air  Station 

Topsham,  ME,  Co:  Sagadahoc,  Zip: 

Status:  Excess 


Comment:  1300  sq  ft.,  1  story  bldg,  most 
recent  use — public  works,  maintenance 
shop,  on  2.55  acres. 

North  Carolina 

Buildings 

Bldg.  127,  Camp  Lejeune 

Property  Number:  779620027 

Fed  Reg  Date:  09/27/96 

Greater  Sandy  Run  Training  Area 

Camp  Lejetme,  NC,  Co:  Onslow,  Zip:  28542— 

Status:  Unutilized 

Comment:  14276  sq  ft.,  1  story  bldg,  most 

recent  use — garage,  off-site  use  only. 
Bldg.  128,  Camp  Lejeune 
Property  Number:  779620028 
Fed  Reg  Date:  09/27/96 
Camp  Lejeune,  NC,  Co:  Onslow,  Zip:  28542— 
Status:  Unutilized 
Comment:  2008  sq  ft.,  2  story  bldg,  most 

recent  use — residence,  may  have  State 

historical  significance,  off-site  use  only. 
Bldg.  146,  Camp  Lejeune 
Property  Number  779620029 
Fed  Reg  Date:  09/27/96 
Greater  Sandy  Run  Training  Area 
Camp  Lejeime,  NC,  Co:  Onslow,  Zip:  28542— 
Status:  Unutilized 
Comment:  1900  sq  ft,  concrete  block,  most  < 

recent  use — gas  station,  off-site  use  only. 

Texas 

Land 

Peary  Point  #2 

Property  Number:  779030001 

Fed  Reg  Date:  09/27/96 

Project  Name:  Naval  Air  Station 

Naval  Air  Station 

Corpus  Chhsti.  TX,  Co:  Nueces,  Zip:  78419- 

5000 
Status:  Excess 
Comment:  43.48  acres;  60%  of  land  imder 

lease  until  8/93. 
GSA  No.:  7-N-TX-402-V 

Virginia 

Buildings 

Bldg.  X353 

Property  Number  779640016 
Fed  Reg  Date:  11/15/96 
Naval  Station 
1802  Powhatan  Street 
Norfolk.  VA.  Zip:  23511— 
Status:  Unutilized 

Comment:  4710  sq.  ft..  2-story,  most  recent 
use — admin.,  off-site  use  only. 

Bldg.  1470 

Property  Number:  779640044 

Fed  Reg  Date:  11/13/96 

509  King  Street 

Portsmouth.  VA,  Zip:  23704— 

Status:  Unutilized 

Comment:  21445  sq.  ft.,  3-story - 

VA 

AJabawa 

Land 

VA  Medical  Center 
Property  Number:  979010053 
Fed  Reg  Date:  08/16/96 
VAMC 

Tuskegee,  AL,  Co:  Macon,  Zip:  36083- 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped.  - 
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California 

Land 

Property  Number:  979240001 

Fed  Reg  Date:  08/16/96 

4150  Clement  Street 

San  Francisco,  CA  Co:  San  Francisco,  Zip: 

94121- 
Status:  Underutilized 
Comment:  4  acres;  landslide  area. 

Buildings 

Bldg.  20— VA  Medical  Center 

Property  Number:  979210003 

Fed  Reg  Date:  08/16/96 

Wilshire  ft  Sawtelle  Blvds. 

Los  Angeles,  CA,  Co:  Los  Angeles,  Zip: 
90073- 

Status:  Unutilized 

Comment:  8758  gross  sq.  ft.,  one  story 
wooden,  requires  complete  restoration 
meeting  standards  of  national  preservation 
laws  and  guidelines. 

Bldg  13,  VA  Medical  Center 

Property  Number:  979220001 

Fed  Reg  Date:  08/16/96 

Wilshire  and  Sawtell  Blvds. 

Los  Angeles.  CA,  Co:  Los  Angeles,  Zip: 
90073- 

Status:  Underutilized 

Comment:  portion  of  66,165  sq.  ft.  bldg., 
needs  major  rehab,  no  util.,  pres.  of 
asbestos,  in  historic  district,  fmtential  to  be 
hazardous  due  to  storage  of  radioactive 
material  nearby. 

Bldg.  156.  VAMC 

Property  Number:  979230015 

Fed  Reg  Date:  08/16/96 

Wilshire  ft  Sawtelle  Blvds. 

Los  Angeles,  CA,  Co:  Los  Angeles,  Zip: 
90073- 

Status:  Underutilized 

Comment:  portion  of  39,454  sq.  ft.  bldg., 
presence  of  asbestos,  needs  rehab,  seismic 
reinforcement  deficiencies,  in  his.  district, 
potentially  hazardous  due  to  nearby 
radioactive  material. 

Indiana 

Buildings 

Bldg.  140,  VAMC 

Property  Number:  979230007 

Fed  Reg  Date:  08/16/96 

East  38th  Street 

Marion,  IN,  Grant,  Zip':  46952- 

Status:  Underutilized 

Comment:  60  sq.  ft.,  concrete  block  bldg., 

most  recent  use — trash  house,  access 

restrictions. 

Maryland 

Land 

VA  Medical  Center 

Property  Number.  979010020 

Fed  Reg  Date :  08/ 1 6/96 

9500  North  Point  Road 

Fort  Howard,  MD,  Co:  Baltimore,  Zip:  21052- 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leaves. 

Pennsyyvo/ija 

Buildings 

Bldg.  25— VA  Medical  Center 
Property  Number  979210001 


Fed  Reg  Date:  08/16/96 
Delafleld  Road 

Pittsburgh,  PA,  Co:  Allegheny,  Zip:  15215- 
Status:  Unutilized 

Comment:  133  sq.  ft.,  one  story  brick  guard 
house,  needs  rehab. 

Texas 

Land 

Property  Number  979010079 

Fed  Reg  Date:  08/16/96 

Project  Name:  Olin  E.  Teague  Veterans  Center 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple,  TX.  Co:  Bell.  Zip:  76504- 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 

p>ortion  near  flammable  materials  railroad 

crosses  property,  potential  utilities. 
VA.  Medical  Center 
Property  Number:  979010081 
Fed  Reg  Date:  08/16/96 
Project  Name:  VA  Medical  Center 
4800  Memorial  Drive 
Waco,  TX,  Co:  McLennan,  Zip:  76711- 
Status:  Underutilized 
Comment:  2.3  acres,  negotiating  lease  w/ 

Owens-Illinois  Class  Plant,  most  recent 

use — parking  lot. 

Wisconsin 

Land 

VA  Medical  Center 

Property  Number:  979010054 

Fed  Reg  Date:  08/16/96 

Project  Name:  VA  Medical  Center 

County  Highway  E 

Tomah.  WI.  Co:  Monroe,  Zip:  54660- 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities. 

Buildings 

Bldg.  8 

Property  Nimiber:  979010056 

Fed  Reg  Date:  08/16/96 

Project  Name:  VA  Medical  Center 

County  Highway  E 

Tomah,  WI,  Co:  Monroe,  Zip:  54660- 

Status:  Underutilized 

Comment:  2200  sq.  ft.,  2  story  wood  frame, 
possible  asbestos,  potential  utilities, 
structural  deficiencies,  needs  rehab. 

TITLE  V  PROPERTIES  FOR  YEAR  96 
WHICH  ARE  SUITABLE  AND 
UNAVAILABLE 

Air  Force 

California 
Land 

Norton  Com.  Facility  Annex 

Property  Number  189010194 

Fed  Reg  Date:  08/23/96 

Project  Name:  Norton  Com.  Facility  Annex 

Norton  AFB 

Sixth  and  Central  Streets 

Highland,  CA,  Co:  San  Bernardino,  Zip: 

92409-5045 
Status:  Excess 

Reason:  Leased  by  "Baseline  Little  League". 
Buildings 

Hawes  Site  (KHGM) 
Property  Number:  189010084 


Fed  Reg  Date:  08/23/96 

Project  Name:  Hawes  Site 

March  AFB 

Hinckley,  CA.  Co:  San  Bernardino,  Zip: 

92402- 
Status:  Unutilized 
Reason:  Contamination  being  cleaned  up. 

Florida 

Land 

Woodland  Tract 

Property  Number:  189540020 

Fed  Reg  Date:  08/23/96 

Elgin  AFB.  AF  Enlisted  Windows'  Home 

Ft.  Walton  Beach,  FL,  Co:  Okaloosa,  Zip: 

32542-5000 
Status:  Unutilized 
Reason:  To  be  excessed  to  the  Dept.  of 

Agriculture. 

Iowa 
Buildings 

Bldg.  00627 

Property  Number:  189310001 

Fed  Reg  Date:  08/23/96 

Sioux  Gateway  Airport 

Sioux  City,  L\,  Co:  Woodbury,  Zip:  51110- 

Status:  Unutilized 

Reason:  Will  be  transferred  to  Sioux  City. 

Bldg.  00669 

Property  Number:  189310002 

Fed  Reg  Date:  08/23/96 

Sioux  Gateway  Airport 

Sioux  City,  LA,  Co:  Woodbury,  Zip:  51110 

Status:  Unutilized 

Reason:  Will  be  transferred  to  Sioux  City. 

Idaho 

Buildings 

Bldg.  516 

Property  Number:  189520004 

Fed  Reg  Date:  08/23/96 

Mountain  Home  Air  Force  Base 

Mountain  Home,  ID,  Co:  Elmore,  Zip:  86348- 

Status:  Excess 

Reason:  Currently  in  use. 

Michigan 
Buildings 

Bldg.  20 

Property  Number:  189010775 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  21 

Property  Number:  189010776 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip;  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  22 

Property  Number:  189010777 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip;  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  28 
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Property  Number:  189010778 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI.  Co:  Keweenaw,  Zip;  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  40 

Property  Number:  189010780 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip;  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  41 

Property  Number:  189010781 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip;  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  42 

Property  Number:  189010782 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

CalumetrMI,  Co:  Keweenaw,  Zip:  49913- 

Status;  Excess 

Reason:  Renewal  of  lease. 

Bldg.  43 

Property  Number:  189010783 

Red  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  44 

Property  Number  189010784 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  45 

Property  Number:  189010785 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Caliunet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Station:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  47 

Property  Number  189010787 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  48 

Property  Number:  189010788 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  49 

Property  Number  189010789 

Fed  Reg  Date:  08/23/96 


Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  50 

Property  Number:  189010790 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  14 

Property  Number:  189010833 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  16 

Property  Number:  189010834 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  9 

Property  Number:  189010835 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  11 

Property  Number:  189010837 

Fed  Reg  Date;  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  12 

Property  Number:  189010838 

Red  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  13 

Property  Number:  189010839 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  5 

Property  Number:  189010840 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  6 

Property  Number:  189010841 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 


Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  7 

Property  Number:  189010842 

Fed  Reg  Date:  08/23/96 

Projert  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  8 

Property  Number:  189010843 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  4 

Property  Number:  189010844 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station  . 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  3 

Property  Number:  189010845 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force'Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  1 

Property  Number:  189010846 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Caliunet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  158 

Property  Number:  189010857 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  15 

Property  Number:  189010864 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI.  Co:  Keweenaw,  Zip:  499^3- 

Status:  Excess 

Reason:  Renewal  of  lease, 

Bldg.  31 

Property  Number:  189010867 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  32 

Property  Number:  189010868 

Fed  Reg  Date;  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 
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Reason:  Renewal  of  lecse. 

Bldg.  33 

Property  Number:  189010869 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  34 

Property  Number:  189010870 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  Ml,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  35 

Prop>erty  Number:  189010871 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  39 

Property  Number:  189010874 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  202 

Property  Number:  189010880 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  203 

Property  Number  189010881 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Caliunet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  204 

Property  Number  189010882 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  205 

Property  Number:  189010883 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet.  MI.  Co:  Keweenaw.  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  206 

Property  Number:  189010884 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 


Bldg.  207 

Property  Number:  189010885 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI.  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  153 

Property  Number  189010886 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  154 

Property  Number:  189010887 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Bldg.  157 

Property  Number:  189010888 

Fed  Reg  Date:  08/23/96 

Project  Name:  Calumet  Air  Force  Station 

Calumet  Air  Force  Station 

Calumet,  MI,  Co:  Keweenaw,  Zip:  49913- 

Status:  Excess 

Reason:  Renewal  of  lease. 

Montana 
Buildings 

Bldg.  00007 

Property  Number:  189330066 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required 

Bldg.  00008 

Property  Number:  189330067 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required 

Bldg.  00016 

Property  Number:  189330068 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required 

Bldg.  00023 

Property  Number:  189330069 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required 

Bldg.  00024 

Property  Number:  189330070 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required 

Bldg.  00027 

Property  Number  189330071 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT.  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 


Reason:  Environmental  cleanup  required. 

Bldg.  00029 

Property  Number:  189330072 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00031 

Property  Number:  189330073 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00032 

Property  Number:  189330074 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00035 

Property  Number  189330075 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00039 

Property  Number:  189330076 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT.  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00040 

Property  Number:  189330077 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  Cfeanup  required. 

Bldg.  00041 

Property  Number:  189330078 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT.  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00042 

Property  Number:  189330079 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT.  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  00044 

Property  Number:  189330080 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldgs.  51.52,  56.  58 

Property  Number:  189330081 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldgs.  53-55.57.  59,  61,63 

Property  Number:  189330082 
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Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldgs.  60,  62.  64,  66,  68 

Property  Number:  189330083 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldgs.  70,  72,  74,  78 

Property  Number:  189330084 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldgs.  76,  80 

Property  Number:  189330085 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldg.  82 

Property  Number:  189330086 

Fed  Reg  Date:  08/23/96 

Havre  Air  Force  Station 

MT,  Co:  Hill,  Zip:  59501- 

Status:  Unutilized 

Reason:  Environmental  cleanup  required. 

Bldgs.  150, 152, 154. 156, 158, 160,  162,  164. 

168, 170,  172. 174, 176,  178, 180, 182, 184 
Property  Number:  189330087 
Fed  Reg  Date:  08/23/96 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 

Reason:  Environmental  cleanup  required. 
Bldgs.  106-109, 112-113 
Property  Number  189330088 
Fed  Reg  Date:  08/23/96 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 

Reason:  Environmental  cleanup  required. 
Bldgs.  202.  204,  206,  212.  214.  216,  218 
Property  Number:  189330089 
Fed  Reg  Date:  08/23/96 
Havre  Air  Force  Station 
MT,  Co:  HillrZip:  59501- 
Status:  Unutilized 

Reason:  Environmental  cleanup  required. 
Bldgs.  208,  210 
Property  Number:  189330090 
Fed  Reg  Date:  08/23/96 
Havre  Air  Force  Station 
MT,  Co:  Hill,  Zip:  59501- 
Status:  Unutilized 

Reason:  Enviroimiental  cleanup  required. 
Malstrom  Communications  Annex  c 

(Transmitter).  39  78th  St.,  N. 
Property  Number:  189510023 
Fed  Reg  Date:  08/23/96 
Malstrom  AFB,  MT,  Co:  Cascade.  Zip:  59405- 
Status:  Excess 
GSA  No.:  7-D-MT-^240 
Reason:  Federal  Interest. 

New  Hampshire 
Buildings 
Bldg.  127 


Property  Number:  189320057 

Fed  Reg  Date:  08/23/96 

New  Boston  Air  Force  Station 

Amherst,  NH.  Co:  Hillsborough.  Zip:  03031- 

1514 
Status:  Excess 
Reason:  Ongoing  installation  mission 

consideration. 

Texas 

Buildings 

Bldg.  697 

Property  Number:  189110092 

Fed  Reg  Date:  08/23/96 

Brooks  Air  Force  Base 

San  Antonio.  TX.  Co:  Bexar.  Zip:  78235- 

Status:  Unutilized 

Reason:  Change  in  agency  mission. 

Bldg.  698 

Propert>'  Number;  189110093 

Fed  Reg  Date:  08/23/96 

Brooks  Air  Force  Base 

San  Antonio.  TX,  Co:  Bexar,  Zip:  78235- 

Status:  Unutilized 

Reason:  Change  in  agency  mission. 

Anny 

Arizona 

Buildings 

Bldg.  S-306 

Property  Number  219420346 

Fed  Reg  Date:  09/06/96 

Yuma  Proving  Ground 

Yuma,  AZ,  Co:  Yuma/La  Paz,  Zip:  85365- 

9104 
Status:  Unutilized 
Reason:  Currently  being  utilized. 

Colorado 

Buildings 

Bldg.  P-1388 

Property  Number  219430134 

Fed  Reg  Date:  09/06/96 

Fort  Carsou 

Colorado  Springs,  CO,  Co:  El  Paso.  Zip: 

80913- 
Status:  Unutilized 
Reason:  Being  utilized. 

Georgia 
Buildings 

Bldg.  T201 .  Fort  Stewart 

Property  Number:  219420357 

Fed  Reg  Date:  09/06/96 

Hinesville,  GA,  Co:  Liberty,  Zip:  31314- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  T-902,  Fort  Stewart 

Property  Number:  219420360 

Fed  Reg  Date:  09/06/96 

Hinesville,  GA.  Co:  Liberty,  Zip:  31314- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  704.  Fort  Stewart 

Property  Number:  219420364 

Fed  Reg  Date:  09/06/96 

Hinesville,  GA.  Co:  Liberty,  Zip:  31314- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  TT0791 

Property  Number:  219440408 

Fed  Reg  Date:  09/06/96 

Fort  Stewart 

Hinesville.  GA.  Co:  Liberty,  Zip:  31314- 


Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  TT0792 

Property  Number:  219440409 

Fed  Reg  Date:  09/06/96 

Fort  Stewart 

Hinesville.  GA.  Co:  Liberty.  Zip:  31314- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  TT0793 

Property  Number:  219440410 

Fed  Reg  Date:  09/06/96 

Fort  Stewart 

Hinesville,  GA.  Co:  Liberty  Zip:  31314- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  4090 

Property  Number;  219630007 

Fed  Reg  Date:  09/06/96 

Fort  Benning 

Ft.  Benning,  GA,  Co:  Muscogee  Zip:  31905- 

Status;  Underutilized  - 

Reason:  Plan  to  utilize  as  a  museum. 

Hawaii 

Buildings 

Bldg.  S-275 

Property  Number;  219540014 

Fed  Reg  Date;  09/06/96 

Fort  DeRussy 

Honolulu.  HI,  Zip:  96815- 

Status:  Unutilized 

Reason:  Mission  use. 

Illinois 

Land 

Bridge  Ramp  &  Property 

Property  Number:  219620665 

Fed  Reg  Date:  09/06/96 

Rock  Island  Arsenal 

Rock  Island.  IL.  Co;  Rock  Island.  T^p:  61299- 

Status;  Unutilized 

Reason:  Being  utilized. 

Kentucky 
Buildings 

Bldg.  05713.  Fort  Campbell 

Property  Number:  219410341 

Fed  Reg  Date:  09/06/96 

Ft.  Campbell.  KY,  Co:  Christian.  Zip:  42223- 

Status;  Unutilized 

Reason:  Being  utilized. 

Bldg.  2541 

Property  Number:  219610679 

Fed  Reg  Date;  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY.  Co;  Christian.  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2556 

Property  Number  219610680 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY,  Co;  ChrisUan,  Zip:  42223- 

Status:  Unutilized 

Reason;  Being  utilized. 

Bldg.  2636 

Property  Number  219610682 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY.  Co;  Christian.  Zip;  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2325 
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Property  Number:  219610694 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY.  Co:  Christian.  Zip:  42223- 

Statiu:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2327 

Property  Number  219610695 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY,  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2527 

Property  Number  219610698 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY,  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2537 

Property  Number.  219610699 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY,  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2539 

Property  Number  219610700 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY,  Co:  Christian.  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2744 

Property  Number:  219610704 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY.  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2436 

Property  Number  219610670 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell,  KY,  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  2264 

Property  Number  219610671 

Fed  Reg  Date:  09/06/96 

Fort  Campbell 

Ft.  Campbell.  KY,  Co:  Christian,  Zip:  42223- 

Status:  Unutilized 

Reaaon:  Being  utilized. 

Louisiana 

Buildings 

Bldg.  3322,  Fort  Polk 
Property  Number  219440441 
Fed  Reg  Date:  09/06/96 
Texas  Avenue 

Ft  Polk,  LA,  Co:  Vernon  Parish,  Zip:  71459- 
Status:  Underutilized 

Reason:  Located  in  restricted  and  hazardous 
wrorkarea. 

htaryland 

Buildings 

Bldgs.  TMA4,  TMA5,  TMA8,  TMA9 
Property  Number:  219320292     . 
Fed  Reg  Date:  09/06/96 
Fort  George  G.  Meade 
Ft  Meade,  MD.  Co:  Anne  Arundel  Sp: 
20755-5115 


Status:  Unutilized 
Reason:  To  be  demolished. 

Montana 

Buildings 

USARC  Bozeman  Reserve  Center 
Property  Nimiber:  219420391 
Fed  Reg  Date:  09/06/96 
32  South  Tracy  Ave. 
Bozeman,  MT,  Co:  Gallatin  Zip: 
Status:  Unutilized 
GSA  No.:  7-D-MT-0605 
Reason:  Homeless  Interest 

North  Carolina 

Land 

.92  Acre — Land 

Property  Number  219610728 

Fed  Reg  Date:  09/06/96 

Military  Ocean  Terminal,  Sunny  Point 

Southport,  NC,  Co:  Brunswick  Zip:  28461- 

5000 
Status:  Underutilized 
Reason:  Contains  well  owned  by  Town; 

within  an  explosive  buffer  zone. 

10  Acre — Land 

Property  Number:  219610729 

Fed  Reg  Date:  09/06/96 

Military  Ocean  Terminal.  Sunny  Point 

Southport.  NC  Co:  Brunswick  Zip:  28461- 

5000 
Status:  Underutilized 
Reason:  Within  an  explosives  buffer  zone. 

257  Acre — Land 

Property  Number:  219610730 

Fed  Reg  Date:  09/06/96 

Military  Ocean  Terminal,  Sunny  Point 

Southport,  NC.  Co:  Brunswick  Zip:  28461- 

5000 
Status:  UnderutiUzed 
Reason:  Within  an  explosives  huffier  zone. 

24.83  acres — ^Tract  of  Land 

Property  Number  219620685 

Fed  Reg  Date:  09/06/96 

Military  Ocean  Terminal,  Sunny  Point 

Southport.  NC.  Co:  Brunswick,  Zip:  28461- 

5000 
Status:  Underutilized 
Reason:  Explosive  Buffer  Zone. 

New  Jersey 

Buildings 

Bldg.  1392 

Property  Number  219540008 

Fed  Reg  Date:  09/06/96 

Armament  Research.  Dev.  &  Eng.  Center 

Picatinny  Arsenal,  NJ,  Co:  Morris,  Zip: 

07806-5000 
Status:  Unutilized 
Reason:  determined  to  be  safety  hazard. 

Nevada 

Buildings 

U.S.  Army  Reserve  Center 

Property  Number  219340180 

Fed  Reg  Date:  09/06/96 

685  East  Plumb  Lane 

Reno.  NV,  Co:  Washoe.  Zip:  89502- 

Status:  Unutilized 

Reason:  Currently  utilized. 

Oklahoma 
Buildings 
Bldg.  P-508 


Property  Number:  219630186 
Fed  Reg  Date:  11/08/96 
Norman,  OK,  Co:  Cleveland.  Zip: 
Status:  Unutilized 
Reason:  To  be  disposed  of  by  GSA. 

Texas 

Land 

Vacant  Land.  Fort  Sam  Houston 

Property  Number:  219220438 

Fed  Reg  Date:  09/06/96 

All  of  Block  1800,  Portions  of  Blocks  1900, 

3100  and  3200 
San  Antonio,  TX,  Co:  Bexar,  Zip:  78234-5000 
Status:  Unutilized 
Reason:  Clean-up  process. 

Buildings 

Bldg.  P-2000,  Fort  Sam  Houston 

Property  Number.  219220389 

Fed  Reg  Date:  09/06/96 

San  Antonio,  TX.  Co:  Bexar.  Zip:  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  P-2001.  Fort  Sam  Houston 

Property  Number:  219220390 

Fed  Reg  Date:  09/06/96 

San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  T-189.  Fort  Sam  Houston 

Property  Number:  219220402  , 

Fed  Reg  I3ate:  09/06/96 

San  Antonio.  TX,  Co:  Bexar.  Zip:  78234-5000 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  1.  Fort  Hood 

Property  Number:  219440336 

Fed  Reg  Date:  09/06/96 

Lubbock,  TX,  Co:  Lubbock.  Zip:  79408- 

Status:  Unutilized 

Reaaon:  To  be  transferred  to  NG. 

Bldg.  P-8249 

Property  Number:  21944045S 
Fed  Reg^Date:  09/06/96 
Fort  Sam  Houston 

San  Antonio,  TX,  Co:  Bexar.  Zip:  78234-5000 
Status:  Excess 

Reason:  Committed  to  Congres  for  military 
housing  construction. 

Bldg.  S-1461 

Property  Number  219610772 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  T-5114 

Property  Nimiber  219610777 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  P-6088  thru  P-6091 

Property  Number.  219610781 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 

TX,  Co:  Bexar,  Zip:  78234-5000 

Status:  Unutilized 

Reason:  Being  utilized. 

Bldg.  T-6101 

Property  Number.  219610782 

Fed  Reg  Date:  09/06/96 

Fort  Sam  Houston 
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TX,  Co:  B«xar.  Zip:  78234-5000 
Status:  Unutilized 
Reason:  Being  utilized. 

Virgfnia 
Buildings 

Bldg.  T30O4,  Fort  Pickett 

Property  Number.  219310317 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip  23814- 

Status:  Unutilzied 

Reason:  Needed  for  training  activities 

Bldg.  T3022,  Fort  Pickett 

Property  Number  219310318 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3023,  Fort  Pickett 

Property  Number  219310319 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3024,  Fort  Pickett   . 

Property  Number  219310320 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3026,  Fort  Pickett 

Property  Number  219310321 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3025,  Fort  Pickett 

Property  Number  219310322 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3040,  Fort  Pickett 

Property  Number:  219310323 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA.  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3041 ,  Fort  Pickett 

Property  Number:  219310324 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3049,  Fort  Pickett 

Property  Number:  219310325 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3050,  Fort  Pickett 

Property  Number  219310326     . 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3029,  Fort  Pickett 

Property  Number:  219310327 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Undeiutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3030,  Fort  Pickett 

Property  Number  219310328 


Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway.  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3037,  Fort  Pickett 

Property  Number  219310329 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3038,  Fort  Pickett 

Property  Number.  219310330 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3039,  Fort  Pickett 

Property  Number:  219310331 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3042,  Fort  Pickett 

Property  Number:  219310332 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3043,  Fort  Pickett 

Property  Number:  219310333 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3044,  Fort  Pickett 

Property  Number:  219310334 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  2ap:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3045,  Fort  Pickett 

Property  Number:  219310335 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3046.  Fort  Pickett 

Property  Number:  219310336 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA.  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3047.  Fort  Pickett 

Property  Number:  219310337 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3048,  Fort  Pickett 

Property  Number:  219310338 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA,  Co:  Nottoway.  Zip:  23824- 

Status:  Underutilized     , 

Reason:  Needed  for  training  activities. 

Bldg.  T3051.  Fort  Pickett 

Property  Number:  219310339 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA.  Co:  Nottoway.  2Up:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3052.  Fort  Pickett 

Property  Number:  219310340 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA.  Co:  Nottoway,  Zip:  23824- 


Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3053,  Fort  Pickett 

Property  Number:  219310341 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3054,  Fort  Pickett 

Property  Number:  219310342 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3027,  Fort  Pickett 

Property  Number  219310343 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3028,  Fort  Pickett 

Property  Number:  219310344 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA.  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3031,  Fort  Pickett 

Property  Number:  219310345 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3032.  Fort  Pickett 

Property-  Number:  219310346 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA.  Co;  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3033,  Fort  Pickett 

Property  Number:  219310347 

Fed  Reg  Dale:  09/06/96 

Blackstone.  VA.  Co:  Nottoway.  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3034.  Fort  Pickett 

Property  Number:  219310348 ' 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA.  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3035,  Fort  Pickett 

Property  Number:  219310349 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3036,  Fort  Pickett 

Property  Number  219310350 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA.  Co:  Nottoway.  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3057.  Fort  Pickett 

Property  Number  219310351 

Fed  Reg  Date:  09/06/96 

Blackstone.  VA.  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T3055,  Fort  Pickett 

Property  Number;  219310352 

Fed  Reg  Date;  09/06/96 

Blackstone,  VA,  Co:  Nottoway,  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 
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Bldg.  TT3001,  Fort  Pickett 

Property  Number  219310353 

Fed  Reg  Date:  09/06/96 

Blackstone,  VA.  Co:  Nottoway.  Zip:  23824- 

Status:  Underutilized 

Reason:  Needed  for  training  activities. 

Bldg.  T-179 

Property  Number:  2196.30001 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe.  VA. .  Zip:  23651- 

Status:  Underutilized 

Reason:  currently  occupied. 

Bldg.  T-181 

Property  Number  219630002 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe.  VA, .  Zip:  23651- 

Status:  Underutilized 

Reason:  Currently  occupied. 

Bldg.  T-182 

Property  Number:  219630003 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe.  VA. .  Zip:  23651- 

Status:  Underutilized 

Reason:  Currently  occupied. 

Bldg.  T-183 

Property  Number  219630004 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe.  VA. ,  Zip:  23651- 

Status:  Underutilized 

Reason:  Currently  occupied. 

Bldg.  T-184 

Property  Number:  219630005 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe,  VA. .  Zip:  23651- 

Status:  Underutilized 

Reason:  Currently  occupied. 

Bldg.  T-185 

Property  Number  219630006 

Fed  Reg  Date:  09/06/96 

Fort  Monroe 

Ft.  Monroe.  VA. .  Zip:  23651- 

Status:  Underutilized 

Reason:  Currently  occupied. 

Vennont 

Buildings 

Conti-Tracy  USAR  Center 

Property  Number.  219630197 

Fed  Reg  Itete:  11/08/96 

Montpelier,  VT,  Co:  Washington.  Zip:  05602- 

9513 
Status:  Unutilized 
Reason:  Utilized. 

OOE 

Ayasica 

Buildings 

Nome  Marineway  &  Warehouse 
Property  Number  319630005 
Fed  Reg  Date:  12/25/96 
Belmont  Point 
Nome.  AK,  Zip:  99762- 
Status:  Unutilized 
Reason:  Located  within  an  area  of 
navigational  servitude. 

California 
Buildings 
SanU  Fe  Flood  Control  Basin 


Property  Number  319011298 

Fed  Reg  Date:  12/25/96 

Project  Name:  Santa  Fe  Flood  Control  Basin 

Irwindale,  CA,  Co:  Los  Angeles.  Zip:  91706- 

Status:  Unutilized 

Reason:  Needed  for  contract  personnel. 

Florida 

Buildings 

Bldg.  CN7 

Property  Number  319010012 

Fed  Reg  Date:  12/25/96 

Project  Name:  Ortona  Lock  Reservation 

Ortona  Lock  Reservation,  Okeechobee 

Waterway 
Ortona,  FL.  Co:  Glades.  Zip:  33471- 
Status:  Unutilized 

Reason:  Disposal  actions  have  been  initiated. 
Bldg.  CN8 

Property  Nimiber  319010013 
Fed  Reg  Date:  12/25/96 
Project  Name:  Ortona  Lock  Reservation 
Ortona  Lock  Reservation.  Okeechobee 

Waterway 
Ortona.  FL.  Co:  Glades.  Zip:  33471- 
Status:  Unutilized 
Reason:  Disposal  actions  have  been  initiated. 

Illinois 

Land 

Lake  Shelbyville 

Property  Number  319240004 

Fed  Reg  Date:  12/25/96  . 

Shelbyville.  IL.  Co:  Shelby  &  Moultrie.  Zip: 

62565-9804 
Status:  Unutilized 
Reason:  Disposal  action  initiated. 

Buildings 

Bldg.  7 

Property  Nimiber:  319010001 

Fed  Reg  Date:  12/25/96 

Project  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain.  IL.  Co:  Pulaski.  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safisty 

liability. 

Bldg.  6 

Property  Number  319010002 

Fed  Reg  Date:  12/25/96 

Project  Name:  Ohio  River  Locks  &  Dam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain.  IL,  Co:  Pulaski,  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  5 

Property  Number  319010003 
Fed  Reg  Date:  12/25/96 
Project  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain.  IL.  Co:  Pulaski.  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safisty 

liability. 
Bldg.  4 

Property  Number  319010004 
Fed  Reg  Date:  12/25/96 


Project  Name:  Ohio  River  Locks  ft  Elam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain,  IL,  Co:  Pulaski,  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 
Bldg.  3 

Property  Number  319010005 
Fed  Reg  Date:  12/25/96 
Project  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain,  IL,  Co:  Pulaski.  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 

Bldg.  2 

Property  Number  319010006 

Fed  Reg  Date:  12/25/96 

Project  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain.  IL.  Co:  Pulaski,  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safiety 

liability. 

Bldg.  1 

Property  Number  319010007 

Fed  Reg  Date:  12/25/96 

Project  Name:  Ohio  River  Locks  ft  Dam  No. 

53 
Ohio  River  Locks  ft  Dam  No.  53 
Grand  Chain,  IL,  Co:  Pulaski,  Zip:  62941- 

9801 
Status:  Unutilized 
Reason:  Project  integrity  and  security;  safety 

liability. 

Kentucky 

Land 

Carr  Fork  Lake 

Property  Number  319240003 

Fed  Reg  Date:  12/25/96 

5  miles  SE  of  Hindman,  KY..  Hwy.  60 

Hindman.  KY,  Co:  Knott.  Zip: 

Status:  Unutilized 

Reason:  Used  as  drainage  field. 

North  Dakota 

Land 

Tracts  V-1971B,  V-1971 

Property  Nimiber  319620006 

Fed  Reg  Date:  12/25/96 

Garrison  Dam/Lake  Sakakawea 

ND,  Co:  McKenzie,  Zip: 

Status:  Unutilized 

Reason:  sold  to  adjoining  landowner  to 

resolve  encroachment. 
Lot  18, 0.08  acre 
Property  Number  319630003 
Fed  Reg  Date:  12/25/96 
Garrison  Creek 

Garrison  Dam/Lake  Sakakawea 
ND,  Co:  McLean,  Zip: 
Status:  Unutilized 
Reason:  Will  be  conveyed  to  an  adjoining 

landowner. 

Pennsylvania 

Land 

East  Branch  Clarion  River  Lake 
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Property  Number  319011012 

Fed  Reg  Date:  12/25/96 

Project  Name:  East  Branch  Clarion  River  Lake 

Wilcox,  PA,  Co:  Elk,  Zip: 

Status:  Underutilized 

Reason:  Location  near  damsite. 

Dashields  Locks  and  Dam 

Property  Number  319210009 

Fed  Reg  Date:  12/25/96 

(Glenwillard,  PA) 

Crescent  Twp.,  PA,  Co:  Allegheny,  Zip: 

15046-0475 
Status:  Unutilized 
Reason:  Leased  to  Township. 

Buildings 

Tract  3028 

Property  Number:  319430017 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Old  Glassworks,  PA,  Co:  Greene,  Zip:  1533S- 

Status:  Unutilized 

Reason:  To  be  transferred  to  County. 

Tract  353 

Property  Number.  319430019 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene,  Zip:  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  402 

Property  Number:  319430020 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene,  Zip:  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  403A 

Property  Number:  319430021 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene.  Zip:  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  403B 

Property  Number:  319430022 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene,  Zip:  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  403C 

Property'  Numben  319430023 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene,  Zip:  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  434 

Property  Number  319430024 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene,  Zip:  15338- 

Status:  Unutilized 

Reason:  To  be  transferred  to  Borough. 

Tract  No.  224 

Property  Number  319440001 

Fed  Reg  Date:  12/25/96 

Grays  Landing  Lock  &  Dam  Project 

Greensboro,  PA,  Co:  Greene,  Zip:  15338- 

Status:  Unutilized 

Reason:  DisfXisal  action  initiated. 


Washington 

Land 

Portion  of  Tract  905 

Property  Number:  319320005 

Fed  Reg  Date:  12/25/96 

Lower  Monumental  Lock  ft  Dam 

V2  mi  SE  of  Lyons  Ferry  Marina 

WA,  Co:  Whitman,  Zip: 

Status:  Excess 

Reason:  Disposal  action  initiated. 

Wisconsin 

Buildings 

Former  Lockmaster's  Dwelling 
Property  Number:  319011526 
Fed  Reg  Date:  12/25/96 
Project  Name:  Former  Lockmaster's  Dwelling 
DePere  Lock 
100  James  Street 

De  Pere.  WI,  Co:  Brown,  Zip:  54115- 
Status:  Unutilized 

Reason:  In  negotiation  for  transfer  to  the 
State. 

DOT 

California 

Land 

Excess  Land  at  Eureka  Housing 

Property  Number:  879540001 

Fed  Reg  Date:  08/23/96 

Eureka,  CA.  Co:  Humboldt,  Zip:  95501- 

Status:  Unutilized 

Reason:  encroachment  on  property. 

Georgia 

Land 

Land — St  Simons  Boathouse 

Property  Number:  879540003 

Fed  Reg  Date:  08/23/96 

St.  Simons  Island,  GA,  Co:  Glynn,  Zip: 

31522-0577 
Status:  Unutilized 
Reason:  Reversionary  clause  in  deed. 

Texas 

Buildings 

Bldg.  115 

Property  Number:  879630001 

Fed  Reg  Date:  12/13/96 

Fort  Crockett/43rd  St.  Housing 

Galveston,  TX,  Co:  Galveston,  Zip:  77553- 

Status:  Unutilized 

Reason:  Permitted  to  the  Army. 

Bldg.  114 

Property  Number:  879630002 

Fed  Reg  Date:  12/13/96 

Fort  Crockett/43rd  St.  Housing 

Galveston,  TX,  Co:  Galveston,  Zip:  77553- 

Status:  Unutilized 

Reason:  Permitted  to  the  Army. 

Bldg.  113 

Property  Number:  879630003 

Fed  Reg  Date:  12/13/96 

Fort  Crockett/43rd  St.  Housing 

Galveston,  TX,  Co:  Galveston,  Zip:  77553- 

Status:  Unutilized 

Reason:  Permitted  to  the  Army. 

Bldg.  112 

Property  Number:  879630004 

Fed  Reg  Date:  12/13/96 

Fort  Crockett/43rd  St.  Housing 

Galveston.  TX,  Co:  Galveston.  Zip:  77553- 

Status:  Unutilized 

Reason:  Permitted  to  the  Army. 


Bldg.  Ill 

Property  Number.  879630005 

Fed  Reg  Date:  12/13/96 

Fort  Crockett/43rd  St.  Housing 

Galveston,  TX,  Co:  Galveston,  Zip:  77553- 

Status:  Unutilized 

Reason:  Permitted  to  the  Army. 

Enei^ 

Idaho 

Buildings 

Bldg.  CFA-613 
Property  Number  419630001 
Fed  Reg  Date:  10/04/96 
Central  Facilities  Area 
Idaho  National  Engineering  Lab 
Scoville,  ID,  Co:  Butte.  Zip:  83415- 
Status:  Unutilized 

Reason:  being  reviewed  for  its  historical 
status. 

Louisiana 

Buildings 

3  Office  Buildings 

Property  Number:  419640002 

Fed  Reg  Date:  12/27/96 

St.  James  Terminal 

St  James.  LA.  Co:  St.  James  Parish,  Zip: 

70086- 
Status:  Underutilized 
Reason:  scheduled  for  conunercialization. 
Warehouse 

Property  Number:  419640003 
Fed  Reg  Date:  12/27/96 
St.  James  Terminal 
St.  James.  LA,  Co:  St.  James  Parish,  Zip: 

70086- 
Status:  Underutilized 
Reason:  scheduled  for  commercialization. 

Laboratory 

Property  Number:  419640004 

Fed  Reg  Date:  12/27/96 

St.  James  Terminal 

St.  James,  LA,  Co:  St  James  Parish,  Zip: 

70086- 
Status:  Underutilized 
Reason:  scheduled  for  commercialization. 
Guard  House 

Property  Number.  419640005 
Fed  Reg  Date:  12/27/96 
St.  James  Terminal 
St  James.  LA,  Co:  St  James  Parish.  Zip: 

70086- 
Status:  Underutilized 
Reason:  scheduled  for  conunercialization. 
2  Dock  Operator  Bldgs. 
Property  Number  419640006 
Fed  Reg  Date:  12/27/96 
St.  James  Terminal 
St.  James.  LA.  Co:  St.  James  Parish,  Zip: 

70086- 
Status:  Underutilized 
Reason:  scheduled  for  commercialization. 

GSA 

Arkansas 

Buildings 

Federal  Building 

Property  Number  549620005 

Fed  Reg  Date:  08/16/96 

129  North  Main  Street 

Benton,  AR,  Co:  Saline.  Zip:  72201- 

Status:  Excess 
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GSANo.:7-G-AR-550 

Reason:  Homeless  Interest. 

Portion  Fed.  Bldg. 

Property  Number:  549630002 

Fed  Reg  Date:  08/16/96 

College  and  Center  Streets 

Marshall,  AR.  Co:  Searcy,  Zip  72650- 

Status:  Excess 

GSA  No.:  7-G-AR-552 

Reason:  Public  body  Interest. 

California 
Land 

Receiver  Site 

Property  Number  549010044 

Fed  Reg  Date:  08/16/96 

Project  Name:  Delano  Relay  Station 

Delano  Relay  Station 

Route  1,  Box  1350 

Delano,  CA,  Co:  Tulare,  Zip:  93215- 

Status:  Surplus 

GSA  No.:  9-2-CA-1308 

Reason:  Advertised. 

(P)  Camp  Elliott 

Property  Number:  549310008 

Fed  Reg  Date:  08/16/96 

Rosedale  Tract 

San  Diego,  CA,  Co:  San  Diego,  Zip: 

Status:  Surplus 

GSA  No.:  9-GR(6)-CA-694A 

Reason:  Sale  pending. 

Buildings 

Bldg.  1 

Property  Number:  549610015 

Fed  Reg  Date:  08/16/96 

Fruit  &  Vegetable  Chemistry  Lab 

263  South  Chester  Ave. 

Pasadena.  CA.  Co:  Los  Angeles,  Zip:  91106- 

3108 
Status:  Excess 
GSA  No.:  9-A-CA-1469 
Reason:  Educational  interest. 
Bldg.  2 

Property  Number:  549610016 
Fed  Reg  Date:  08/16/96 
Fruit  &  Vegetable  Chemistry  Lab 
263  South  Chester  Ave. 
Pasadena,  CA,  Co:  Los  Angeles,  Zip:  91106- 

3108 
Status:  Excess 
GSA  No.:  9-A-CA-1469 
Reason:  Educational  interest. 
Bldg.  3 

Property  Number  549610017 
Fed  Reg  Date:  08/16/96 
Fruit  ft  Vegetable  Chemistry  Lab 
263  South  Chester  Ave. 
Pasadena,  CA.  Co:  Los  Angeles,  Zip:  91 106- 

3108 
Status:  Excess 
GSA  No. :  9-A-CA-1469 
Reason:  Educational  interest. 
Bldg.  4 

Property  Number  549610018 
Fed  Reg  Date:  08/16/96 
Fruit  k  Vegetable  Chemistry  Lab 
263  South  Chester  Ave. 
Pasadena,  CA,  Co:  Los  Angeles,  Zip:  91106- 

3106 
Status:  Excess 
GSA  No.:  9-A-CA-1469 
Reason:  Educational  interest 
Bldg.  5 
Property  Nimiber  549610019 


Fed  Reg  Date:  08/16/96 

Fruit  &  Vegetable  Chemistry  Lab 

263  South  Chester  Ave. 

Pasadena,  CA,  Co:  Los  Angeles,  Zip:  91106- 

3108 
Status:  Excess 
GSA  No.:  9-A-CA-1469 
Reason:  Educational  interest. 

Bldg.  6 

Property  Number  549610020 

Fed  Reg  Date:  08/16/96 

Fruit  &  Vegetable  Chemistry  Lab 

263  South  Chester  Ave. 

Pasadena,  CA,  Co:  Los  Angeles,  Zip:  91106- 

3108 
Status:  Excess 
GSA  No.:  9-A-CA-1469 
Reason:  Educational  interest. 

Colorado 

Land 

Cotter  Transfer  Site 

Property  Number  549630006 

Fed  Reg  Date:  09/27/96 

White  Water,  CO,  Co:  Mesa,  Zip:  81527- 

Status:  Excess 

GSA  No.:  7-B-CO-626 

Reason:  Federal  need. 

Buildings 

Former  AF  Finance  Center 

Property  Number:  549310011 

Fed  Reg  Date:  08/16/96 

3800  York  Street 

Denver,  CO,  Co:  Denver,  Zip:  80205- 

Status:  Excess 

GSA  No.:  7-GR-CO-468-D 

Reason:  Negotiation  in  progress,  sale  to  city. 

Guam 

Land 

Unimproved  Land 

Property  Number:  549630019 

Fed  Reg  Date:  11/01/96 

Rt.  2A 

Agat,  GU,  Zip: 

Status:  Excess 

GSA  No.:  9-N-GU-420D 

Reason:  Guam  govenunent  interest. 

Illinois 
Buildings 

Parcel  2 

Property  Number:  549610011 

Fed  Reg  Date:  08/16/96 

Portion  Former  Lock  ft  Dam  51 

Golconda,  IL.  Co:  Pope,  Zip:  62938- 

Status:  Excess 

GSA  No.:  2-D-IL-703 

Reason:.  Public  benefit. 

Parcel  3 

Property  Number  549610012 

Fed  Reg  Date:  08/16/96 

Portion  Former  Lock  ft  Dam  51 

Colconda,  IL,  Co:  Pope,  Zip:  62938- 

Status:  Excess 

GSA  No.:  2-IL-D-703 

Reason:  Park. 

Indiana 

Land 

Portion 

Property  Number:  549620002 
Fed  Reg  Date:  08/16/96 
Bureau  of  Prisons  Vigo  Farm 


Linden  Twp,  IN,  Co:  Vigo,  Zip: 
Status:  Excess 
GSA  No.:  2-HN-507C 
Reason:  County  is  interested  in  negotiated 
sale. 

Kansas 

Buildings 

Federal  Office  Building 

Property  Number:  549640014 

Fed  Reg  Date:  12/13/96 

400  Houston  Street 

Manhattan,  KS,  Co:  Riley,  Zip:  66502- 

Status:  Surplus 

GSA  No.:  7-G-KS-0519 

Reason:  Public  benefit  interest. 

Kentucky 

Land 

West  Point  Access  Site  No.  12 
Property  Number  549630005 
Fed  Reg  Date:  09/27/96 
Cannelton  Locks  ft  Dam 
West  Point,  KY,  Co:  Hardin,  Zip:  40177- 
Status:  Excess 
GSA  No.:  4-D-KY-606 
Reason:  Interest  from  City  for  park  and 
recreation. 

Louisiana 

Land 

New  Iberia  Training  Area 
Property  Number  549610004 
Fed  Reg  Date:  08/16/96 
Iberia  Parish,  LA,  Zip: 
Status:  Excess 
GSA  No.:  7-D-LA-0467E 
Reason:  Public  benefit  interest. 

Massachusetts 
Buildings 

17  Single  Family  Residences 

Property  Number  549520002 

Fed  Reg  Date:  08/16/96 

Navy  Family  Housing,  Westover  AFB 

Chico(>ee,  MA,  Co:  Hampden,  Zip:  01022- 

Status:  Excess 

Reason:  Public  body  interest 

99  Duplex  Residences 

Property  Number:  549520003 

Fed  Reg  Date:  08/16/96 

Navy  Family  Housing,  Westover  AFB 

Chicopee,  MA,  Co:  Hampden,  Zip:  01022- 

Status:  Excess 

Reason:  Public  body  interest 

20  Fourplex  Residences 

Property  Number  549520004 

Fed  Reg  Date:  08/16/96 

Navy  Family  Housing,  Westover  AFB 

Chicopee,  MA,  Co:  Hampden,  Zip:  01022- 

Status:  Excess 

Reason:  Public  body  interest 

Maine 

Land 

Remote  Center  Air 

Property  Number  549610014 

Fed  Reg  Date:  08/16/96 

Ground  Communication  Facility 

Westford  Hill  Road 

Hodgdon,  ME,  Co:  Aroostook,  Zip:  04730- 

Status:  Excess 

GSA  No.:  l-ME-«24 

Reason:  Sale  scheduled. 


UMI 


Federal  Register  /  Vol.  62,  No.  31  /  Friday,  February  14,  1997  /  Notices 


7027 


Michigan 
Buildings 

Detroit  Job  Coqjs  Center 

Property  Number:  549510002 

Fed  Reg  Date:  08/16/96 

10401  E.  Jefferson  &  1438  Garland; 

1265  St.  Clair 

Detroit,  MI,  Co:  Wayne,  Zip:  42128 

Status:  Surplus 

GSA  No.:  2-L-MI-757 

Reason:  Education  application. 

Little  Rapids  Lightkeeper  Sta. ' 

Property  Number:  549530002 

Fed  Reg  Date:  08/16/96 

Little  Rapids  Channel 

Sault  St.  Marie.  MI,  Co:  Chippewa,  Zip: 

49873- 
Status:  Excess 
GSA  No.:  2-U-MN-503-E 
Reason:  Possible  negotiated  sale  to  city. 

Minnesota 

Buildings 

Coast  Guard  Family  Housing 

Property  Number:  549230007 

Fed  Reg  Date:  08/16/96 

404  East  Hamilton  Avenue 

Baudette,  MN,  Co:  Lake  of  the  Woods,  Zip: 

56623- 
Status:  Surplus 
GSA  No.:  2-U-MN-503-E 
Reason:  Homeless  interest. 
Coast  Guard  Family  Housing 
Property  Number:  549230008 
Fed  Reg  Date:  08/16/96 
406  East  Hamilton  Avenue 
Baudette.  MN,  Co:  Lake  of  the  Woods,  Zip: 

56623- 
Status:  Surplus 
GSA  No.:  2-U-MN-503-E 
Reason:  Homeless  interest 
Coast  Guard  Family  Housing 
Property  Number:  549230009 
Fed  Reg  Date:  08/16/96 
408  East  Hamilton  Avenue 
Baudette,  MN,  Co:  Lake  of  the  Woods,  Zip: 

56623- 
Status:  Surplus 
GSA  No.:  2U-MN-503-E 
Reason:  Homeless  interest.  " 

Coast  Guard  Family  Housing 
Property  Number  549230010 
Fed  Reg  Date:  08/16/96 
418  East  Hamilton  Avenue 
Baudette,  MN.  Co:  Lake  of  the  Woods,  Zip: 

56623- 
Status:  Surplus 
GSA  No.:  2U-MN-503-E 
Reason:  Homeless  interest. 

Montana 

Land 

U.S.  Army  Reserve  Center 
Property  Number:  219420009 
Fed  Reg  Date:  08/16/96 
Marcella  Avenue 
Lewistown,  MT,  Co:  Fergus,  Zip: 
Status:  Unutilized 
GSA  No.:  7-D-MT-0607 
Reason:  Public  benefit  interest. 

Buildings 

Bldg. — Conrad  Training  Site 
Property  Number:  189420025 
Fed  Reg  Date:  08/16/96 


15  miles  east  of  the  City  of  Conrad 
MT,  Co:  Pondera,  Zip:  59425- 
Status:  Excess 
Reason:  Advertising. 

North  Carolina 

Buildings 

Grove  Arcade  Fed.  Bldg. 

Property  Number:  549630018 

Fed  Reg  Date:  11/01/96 

37  Battery  Park  Ave. 

Asheville,  NC,  Co:  Buncombe,  Zip:  28802- 

Status:  Excess 

GSA  No.:  4-G-NC-710 

Reason:  Interest  from  City. 

North  Dakota 

Buildings 

Dickinson  Tech.  Oper.  Site 

Property  Number  549610009 

Fed  Reg  Date:  08/16/96 

3  mi  South  of  New  England 

Dickinson,  ND,  Co:  Hettinger,  Zip:  58647- 

Status:  Excess 

GSA  No.:  7-D-ND-0497 

keason:  Correctional  Interest 

New  Mexico 

Buildings 

Magdalena  Dormitory 

Property  Number:  549540006 

Fed  Reg  Date:  08/16/96 

Poplar  and  8th  Streets 

Magdalena,  NM,  Co:  Soccorro,  Zip:  87825- 

Status:  Excess 

GSA  No.:  7-I-NM-0543   ' 

Reason:  Homeless  application  in  process. 

Nevada 
Buildings 

5  Single  Family  Residences 
Property  Number:  549430004 
Fed  Reg  Date:  08/16/96 
Tonopah  Housing  Complex 
Tonopah,  NV,  Co:  Nye,  Zip:  89049- 
Status:  Excess 
GSA  No.:  9-U-NV-467-C 
Reason:  Advertising. 
13  Single  Family  Residences 
Property  Number:  549430005 
Fed  Reg  Date:  08/16/96 
Tonopah  Housing  Complex 
Tonopah,  NV,  Co:  Nye,  Zip:  8904»- 
Status:  Excess 
GSA  No.:  9-U-NV-467-C 
Reason:  Advertised. 

Ohio 

Land 

Middleport  Public  Access  Site 

Property  Number  319230001 

Fed  Reg  Date:  08/16/96 

Robert  C.  Byrd  Locks  &  Dam 

Middleport,  OH,  Co:  Meigs,  Zip:  45760- 

Status:  Excess 

GSA  No.:  2-D-OH-793 

Reason:  Park  &  Rec  interest. 

Bethany  Relay  Station 

Property  Number;  549610008 

Fed  Reg  Date:  08/16/96 

8070  Tylersville  Road 

Union  Township,  OH,  Co:  Butler,  Zip: 

45040- 
Status:  Excess 
GSA  No.:  1-Z-OH-726B 


Reason:  Multiple  public  benefit  interests. 
Buildings 

Zanesville  Federal  Building 

Property  Number:  549520018 

Fed  Reg  Date;  08/16/96 

65  North  Fifth  Street 

Zanesville,  OH,  Co:  Muskingum,  Zip: 

Status:  Excess 

GSA  No.;  2-G-OH-781A 

Reason:  Public  benefit  interest  bom  County. 

Natl.  Weather  Met.  Observatory 

Property  Number:  549540005 

Fed  Reg  Date;  08/16/96 

Huber  Heights,  OH,  Co:  Montgomery,  Zip: 

Status:  Excess 

GSA  No. :  2-C-OH^796 

Reason:  Correctional  interest. 

Oklahoma 

Buildings 

U.S.  Federal  Building 

Property  Number;  549620006 

Fed  Reg  Date;  08/16/96 

103  S.  Hudson 

Altus,  OK,  Co:  Jackson,  Zip:  73521- 

Status;  Excess 

GSA  No.:  7-G-OK-558 

Reason:  Education  Interest. 

Pennsylvania 

Land 

Land — Tioga-Hammond  Lakes 

Property  Number;  319120001 

Fed  Reg  Date:  11/01/96 

Mansfield.  PA.  Co:  Tioga,  Zip  16933- 

Status;  Excess 

GSA  No.:  4-D-PA-0699G 

Reason:  Advertisement  scheduled. 

Puerto  Rico 

Land 

La  Hueca — Naval  Station 
Property  Number:  549420006 
Fed  Reg  Date;  08/16/96 
Roosevelt  Roads 
Vieques,  PR,  Zip:  00765- 
Status:  Excess 
Reason:  Federal  interest 

Tennessee 

Land 

Former  Pumping  Facility 

Property  Number:  549630004 

Fed  Reg  Date;  09/13/96 

Portion  of  Volunteer  Army  Ammunition 

Plant 
Chickamauga  Lake 

Chattanooga,  TN,  Co:  Hamilton,  Zip:  37402- 
Status;  Excess 

GSA  No.:  4-I>-TN-594C  ; 

Reason:  Advertising. 

Texas 

Land 

Fort  Hood  Training  Area 

Property  Number:  549640004 

Fed  Reg  Date:  12/13/96 

Ft.  Hood.  TX.  Co:  Coryell.  Zip: 

Status;  Excess 

GSA  No.:  7-D-TX-496-OG 

Reason:  Education  interest. 

Buildings 

Office  Buildings 

Property  Number.  549630007 
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Fed  Reg  Date:  09/27/96 

Fonner  SW  Regional  Headquarters 

4400  Blue  Mound  Road 

TX.  Zip:  76106- 

Status:  Excess 

GSA  No.:  7-U-TX-1041 

Reason:  Homeless  interest. 

5  Storage  Buildings 
Property  Number:  549630008 
Fed  Reg  Date:  09/27/96 

Former  SW  Regional  Headquarters 

4400  Blue  Mound  Road 

TX.  Zip:  76106- 

Status:  Excess 

GSA  No.:  7-U-TX-1041 

Reason:  Homeless  interest. 

6  Misc.  Buildings 
Property  Number:  549630009 
Fed  Reg  Date:  09/27/96 

Former  SW  Regional  Headquarters 

4400  Blue  Mound  Road 

TX,  Zip:  76106- 

Status:  Excess 

GSA  No. :  7-U-TX-l  04 1 

Reason:  Homeless  interest. 

Former  Weather  Radar  Site 

Property  Number:  549630012 

Fed  Reg  Date:  09/27/96 

TX,  Co:  Rusk,  Zip:  72652- 

Status:  Excess 

GSA  No.:  7-C-TX-1042 

Reason:  Public  health  beneBt 

Utah 

Buildings 

House 

Property  Number  549620001 

Fed  Reg  Date:  08/16/96 

North  Utah  Highvwiy  16 

Randolph,  UT,  Co:  Rich,  Zip:  84064- 

Status:  Excess 

GSA  No.:  7-A-UT-0498A 

Reason:  Public  benefit  interest. 

Virginia 

Land 

4.619  (P)  Atlantic  Marine  Ctr 
Property  Number:  549620010 
Fed  Reg  Date:  08/16/96 
561  Front  Street 
Norfolk,  VA.  Zip:  23510- 
Status:  Excess 
GSANo.:4-C-VA-712 
Reason:  Homeless  interest. 

Buildings 

Bristol  U.S.  Army  Reserve  Ctr. 

Property  Number:  219440317 

Fed  Reg  Date:  08/16/96 

100  Piedmont  Avenue 

Bristol.  VA,  Co:  Washington,  Zip:  24201- 

Status:  Excess 

GSANo.:4-D-VA-711 

Reason:  Interest  expressed  by  city. 

Vennont 

Buildings 

Bennington  Federal  Building 

Property  Number;  549620009    ' 

Fed  Reg  Date:  08/16/96 

118  South  Street 

Bennington,  VT.  2Up:  05201- . 

Status:  Excess 

GSA  No.:  l-G-VT-470 

Reason:  Discount — Historic  Monument. 


Washington 
Land 

Sandpoint  Control  Tower 

Property  Number:  549440003 

Fed  Reg  Date:  08/16/96 

Near  7600  Sandpoint  Way,  NE 

Seattle,  WA,  Co:  King,  Zip:  98115- 

Status:  Excess 

GSA  No.:  9-C-WA-1069 

Reason:  Federal  requirement. 

Second  Stadium  Home  Site 

Property  Number:  549540008 

Fed  Reg  Date:  08/16/96 

1701  Martin  Luther  King  Blvd. 

Seattle,  WA,  Co:  King,  Zip:  98144- 

Status:  Excess 

GSA  No.:  9-GRI-WA-543 

Reason:  Sale  pending  to  City. 

Buildings 

Coast  Guard  Housing 

Property  Number:  549620008 

Fed  Reg  Date:  08/16/96 

9551  Avondale  Rd.,  NE 

Redmond,  WA,  Co:  King,  Zip:  98052- 

Status:  Excess 

GSA  No. :  9-U-W A-1 1 09 

Reason:  City  has  expressed  interest  for  park. 

West  Virginia 

Buildings 

R.T.  Price  House 

Property  Number  319520004 

Fed  Reg  Date:  08/16/96 

U.S.  Route  2 

Williamson,  WV,  Co:  Mingo,  Zip:  25661- 

Status:  Excess 

GSA  No.:  4-D-WV-525 

Reason:  Public  benefit  interest. 

Ravenswood  Public  Access  Site 

Property  Number:  549640013 

Fed  Reg  Date:  12/13/96 

No.  2.  4,  6  Washington  Street  South 

Ravenswood,  WV.  Co:  Jackson,  Zip:  26164- 

Status:  Excess 

GSA  No.:  4-D-WV-526 

Reason:  Under  existing  lease  to  City. 

Interior 

Arizona 
Land 

Tract  No.  APO-SRP-RB-5 

Property  Number:  619410005 

Fed  Reg  Date:  09/13/96 

Mesa,  AZ.  Co:  Maricopa,  Zip:  85213- 

Status:  Unutilized 

Reason:  Disposal  process. 

Quartermaster  Depot 

Property  Number:  619420001 

Fed  Reg  Date:  09/13/96 

4th  Avenue  and  Colorado  River 

Yuma,  AZ.  Co:  Yuma,  Zip:  85364- 

Status:  Unutilized 

Reason:  Under  long  term  lease. 

ACDC  Tract  No.  T-71 A 

Property  Number  619530001 

Fed  Reg  Date:  09/13/96 

Along  the  Arizona  Canal 

Glendale,  AZ,  Co:  Maricopa,  Zip:  85306- 

Status:  Excess 

Reason:  Disposal  process. 

Tract  No.  OSG-1-23 
Property  Number:  619530012 
Fed  Reg  Date:  09/13/96 


Near  McDowell  Road  &  Bush  Hwy. 
Mesa,  AZ,  Co:  Maricopa,  Zip:  85207- 
Status:  Excess 
Reason:  Disposal  process. 

California 

Land 

Folsom  South  Canal 

Property  Number:  619310002 

Fed  Reg  Date:  09/13/96 

SW  comer  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  Cordova,  CA,  Co:  Sacramento,  Zip: 

95670- 
Status:  Excess 
Reason:  Will  be  reported  to  GSA  for  sale. 

Navy 

Florida 

Land 

Naval  Public  Works  Center 
Prof)erty  Number  779010157 
Fed  Reg  Date:  09/27/96 
Project  Name:  Naval  Base 
Naval  Air  Station 

Pensacola.  FL,  Co:  Escambia,  Zip:  32508- 
Status:  Unutilized 

Reason:  Prop,  reverts  to  grantor  when  no 
longer  needed  by  military. 

Georgia 

Land 

Naval  Submarine  Base 
Property  Number  779010255 
Fed  Reg  Date:  09/27/96 
Project  Name:  Naval  Submarine  Base 
Grid  AA-1  to  AA-4  to  EE-7  to  FF-2 
Kings  Bay,  GA,  Co:  Camden.  Zip:  31547- 
Status:  Underutilized 
Reason:  Buffer  area  for  an  explosive  safety 
arc. 

Maryland 

Buildings 

Bldg.  230 

Property  Number  779330010 

Fed  Reg  Date:  09/27/96 

Naval  Communications  Detachment 

9190  Commo  Road 

Cheltenham,  MD.  Co:  Prince  George,  Zip: 

20397-5520 
Status:  Unutilized 
Reason:  Federal  need  expressed. 

Maine 

Buildings 

Bldg.  376,  Naval  Air  Station 

Property  Number  779320011 

Fed  Reg  Date:  09/27/96 

Topsham  Annex 

Topsham.  ME.  Co:  Sagadahoc,  Zip: 

Status:  Unutilized 

Reason:  Federal  need. 

Ohio 

Buildings 

Naval  &  Marine  Corps  Res.  Cntr 

Property  Number  779320012 

Fed  Reg  Date:  09/27/96 

315  East  LaQede  Avenue 

Youngstown,  OH,    ,  Zip: 

Status:  Unutilized 

Reason:  Returning  property  to  the  City. 


Totn 
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Puerto  Rico 
Buildings 

Bldgs.  501  &  502 

Property  Number:  779530007 

Fed  Reg  Date:  09/27/96 

U.S.  Naval  Radio  Transmitter  Facility 

State  Road  No.  2 

Juana  Diaz.  PR,  Zip:  00795- 

Status:  Underutilized 

Reason:  Department  of  Defense  interest. 

Bldg.  561 

Property  Number  779630001 

Fed  Reg  Date:  09/27/96 

Former  Ramey  AFB 

Aguadilla,  PR,  Zip:  00604- 

Status:  Unutilized 

Reason:  Federal  need. 

Texas 
Buildings 

Bldg.  2435 

Property  Number:  779010161 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christ! 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2436 

Property  Number:  779010162 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2460 

Property  Number  779010163 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  futiire  use. 

Bldg.  2462 

Property  Number  779010164 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  futuj«  use. 

Bldg.  2464 

Property  Number.  779010165 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2466 

Property  Number  779010166 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 


Bldg.  2467    ■ 

Property  Number.  779010167 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2468 

Property  Number  779010168 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2472 

Property  Number  779010169 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2476 

Property  Number:  779010170 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status-  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2482 

Property  Number  779010171 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2495 

Property  Number:  779010172 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2514 

Property  Number  779010173 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  2Up:  78419- 

Status:  Underutilized 

Reason:  Area  progranuned  for  future  use. 

Bldg.  2518 

Property  Number:  779010174, 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2520 

Property  Number  779010175 


Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2522 

Property  Number:  779010176 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2526 

Property  Number  779010177 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2423 

Property  Number  779010178 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  7841»- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2427 

Property  Number  779010179 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Areaj>rogrammed  for  future  use. 

Bldg.  2431 

Property  Number  779010180 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2424 

Property  Number  779010181 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2433 

Property  Number  779010182 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2428 

Property  Number  779010183 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 
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Laguna  Housing  Area 

NAS  Corpus  Christi 

Q>rpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  progranuned  for  future  use. 

Bldg.  2429 

Property  Number:  779010184 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  ChrisU 

Coqpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  progranuned  for  future  use. 

Bldg.  2454 

Property  Number:  779010185 

Fed  Reg  Date:  09/27/96 

Project  Nune:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2477 

Property  Number:  779010186 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2485 

Property  Number:  779010187 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2499 

Property  Number  779010188 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2503 

Property  Number  779010189 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2507 

Property  Number  779010190 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2513 

Property  Number  779010191 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 


Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2521 

Property  Number:  779010192 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2451 

Property  Number:  779010193 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2458 

Property  Number:  779010194 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  2Up:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2461 

Property  Number  779010195 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2473 

Property  Number  779010196 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2478 

Property  Number  779010197 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2480 

Property  Number  779010198 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2484 

Property  Number  779010199 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 


Reason:  Area  programmed  for  fiiture  use. 

Bldg.  2486 

Property  Number  779010200 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2487 

Property  Number  779010201 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Lamina  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2488 

Property  Number  779610202 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2494 

Property  Number  779010203 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Lagima  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2500 

Property  Number:  779010204 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  progranuned  for  futiire  use. 

Bldg.  2502 

Property  Number  779010205 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2506 

Property  Number  779010206 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2508 

Property  Number  77901020^ 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2525 
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Property  Number:  779010208 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2452 

Property  Number:  779010209 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2475 

Property  Number  779010210 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2479 

Property  Number:  779010211 

Fed  Reg  Date:  09/27/96 

Project  Name:  Lagima  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2497 

Property  Number:  779010212 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  progranuned  for  future  use. 
Bldg.  2501 

Property  Number:  779010213 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2505 

Property  Number:  779010214 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2515 

Property  Number:  779010215 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

^pirpus  Christi,  TX,  Co:  Nueces,  Z^p:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2517 

Property  Number:  779010216 
Fed  Reg  Date:  09/27/96 


Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2519 

Property  Number  779010217 
Fed  Reg  Date:  09/27/96 
Project  Name:  Lagima  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2523 

Property  Number  779010218 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2465 

Property  Number:  779010219 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- . 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2493 

Property  Number:  779010220 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2510 

Property  Number:  779010221 
Fed  Reg  Date:  09/27/96 
Project  Name:  L.aguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 
-Corpus  Christi,  TX,  Co:  Nueces,  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2474 

Property  Number  779010222 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX.  Co:  Nueces.  Zip:  7841»- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2481 

Property  Number:  779010223 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 
NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 
Status:  Underutilized 
Reason:  Area  programmed  for  future  use. 
Bldg.  2509 

Property  Number:  779010224 
Fed  Reg  Date:  09/27/96 
Project  Name:  Laguna  Housing  Area 
Laguna  Housing  Area 


NAS  Corpus  Christi 

Corpus  Christi.  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2511 

Property  Number:  779010225 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces.  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  progranmied  for  future  use. 

Bldg.  2512 

Property  Number  779010226 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus  Christi 

Corpus  Christi,  TX,  Co:  Nueces,  Zip>#8419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Bldg.  2527 

Property  Number:  779010227 

Fed  Reg  Date:  09/27/96 

Project  Name:  Laguna  Housing  Area 

Laguna  Housing  Area 

NAS  Corpus<]hristi 

Corpus  Qiristi,  TX,  Co:  Nueces,  Zip:  78419- 

Status:  Underutilized 

Reason:  Area  programmed  for  future  use. 

Virginia 

Land 

Naval  Base 

Property  Number:  779010156 
Fed  Reg  Date:  09/27/96 
Project  Name:  Naval  Base 
Norfolk,  VA,  Co:  Norfolk,  Zip:  23508- 
Status:  Underutilized 
Reason:  Identified  for  use  in  developing 
admin,  office  space 

Buildings 

Naval  Medical  Clinic 

Property  Number  779010109 

Fed  Reg  Date:  09/27/96 

Project  Name:  Naval  Medical  Ginic 

6500  Hampton  Blvd. 

Norfolk.  VA.  Co:  Norfolk,  Zip:  23508- 

Status:  Underutilized 

Reason:  Planned  for  expansion  space. 

Virgin  Islands 

Land 

Ham's  Bluff  Test  Site 

Property  Number:  779530006 

Fed  Reg  Date:  09/27/96 

Freddriksted.  VI.  Co:  St.  Croix,  Zip:  00840- 

Status:  Underutilized 

Reason:  Department  of  Defense  interest.  - 

VA 

California 

Buildings 

Bldg.  116 

Property  Number:  979110009 

Fed  Reg  Date:  08/16/96 

Project  Name:  VA  Medical  Center 

VA  Medical  Center 

Wilshire  and  Sawtelle  Blvds. 

Los  Angeles,  CA,  Co:  Los  Angeles,  Zip: 

90073- 
Status:  Underutilized 
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Reason:  Use  negotiations  underway  with 
New  Directions.  Inc. 

Florida 

Land 

Compound.  VAMC 

Property  Numijer:  979230017 

Fed  Reg  Date:  08/16/96 

10.000  Bay  Pines  Blvd. 

Bay  Pinesi  FL.  Co:  Pinellas.  Zip:  33504- 

Status:  Underutilized 

Reason:  Construction  staging  site. 

Buildings 

Bldg.  36.  VAMC 

Property  Number:  979230009 

Fed  Reg  Date:  08/16/96 

10,000  Bay  Pines  Blvd. 

Bay  Pines.  FL.  Co:  Pinellas.  Zip:  33504- 

Status:  Underutilized 

ReasonltDedicated  to  patient  care  purposes. 

Bldg.  37.  VAMC 

Property  Number:  979230010 

Fed  Reg  Date:  08/16/96 

10,000  Bay  Pines  Blvd. 

Bay  Pines.  FL.  Co:  Pinellas.  Zip:  33504- 

Status:  Underutilized 

Reason:  Dedicated  to  patient  care  purposes. 

Ulinois 

Land 

VA  Medical  Center 
Property  Number:  979010082 
Fed  Reg  Date:  08/16/96 
Project  Name:  VA  Medical  Center 
3001  Green  Bay  Road 
North  Chicago.  IL.  Co:  Lake.  Zip:  60064- 
Status:  Underutilized 

Reason:  Fully  used  as  a  staging  area  for  major 
construction  project. 

Indiana 
Buildings 

Bldg.  24,  VAMC 

Property  Number:  979230005 

Fed  Reg  Date:  08/16/96 

East  38th  Street 

Marion.  IN.  Co:  Grant,  Zip:  46952- 

Status:  Underutilized 

Reason:  Currently  utilized. 

Bldg.  105,  VAMC 

Property  Number:  979230006 

Fed  Reg  Date:  08/16/96 

East  38th  Street 

Marion,  IN,  Co:  Grant,  Zip:  46952-  ' 

Status:  Underutilized 

Reason:  Integral  part  of  the  security  system. 

Michigan 

Land 

VA  Medical  Center 
Property  Number  979010015 
Fed  Reg  Date:  08/16/96 
Project  Name:  VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek.  MI,  Co:  Calhoun,  Zip:  49016- 
Status:  Underutilized 

Reason:  Being  used  for  patient  and  program 
activities. 

Minnesota 

Land 

Bldg.  227-229  Land 
Property  Number:  979010006 
Fed  Reg  Date:  08/16/96 


Project  Name:  VA  Medical  Center 
Fort  Snelling 

St.  Paul,  MN.  Co:  Hennepin,  Zip:  55111- 
Status:  Underutilized 

Reason:  Used  for  recreation  and  parking  for 
occupants  of  bldg. 

VA  Medical  Center 

Property  Number:  979010024 

Fed  Reg  Date:  08/16/96 

Project  Name:  VA  Medical  Center 

Near  5629  Minnehaha  Avenue 

Minneapolis.  MN,  Co:  Hennepin,  Zip:  55417- 

Status:  Underutilized 

Reason:  Used  as  parking  for  employees 

working  in  buildings  on-site. 
Land — 12  acres 
Property  Number:  979010031 
Fed  Reg  Date:  08/16/96 
Project  Name:  VAMC 
VAMC 

Near  5629  Minnehaha  Avenue 
Minneapolis,  MN,  Co:  Hennepin,  Zip:  55417- 
Status:  Unutilized 
Reason:  Licensed  to  Minnesota  Dept.  of 

Natural  Resources. 

Buildings 

Bldg.  227 

Property  Number:  979010033 
Fed  Reg  Date:  08/16/96 
VA  Medical  Center 
Fort  Snelling 

St.  Paul,  MN,  Co:  Hennepin.  Zip:  55111- 
Status:  Unutilized 

Reason:  Plans  to  use  for  housing  medical 
center  staff. 

New  York 

Land 

VA  Medical  Center 
Property  Number  979010017 
Fed  Reg  Date:  08/16/96 
Project  Name:  VA  Medical  Center 
Fort  Hill  Avenue 

Canandaigua,  NY,  Co:  Ontario,  Zip:  14424- 
Status:  Underutilized 

Reason:  13  acres/Canandaigua  School  Dist., 
14.5  acres  landlocked. 

Buildings 

Bldg.  144.  VAECC 

Property  Number:  979210004 

Fed  Reg  Date:  08/16/96 

Linden  Blvd.  and  179th  St. 

St.  Albans,  NY.  Co:  Queens.  Zip:  11425- 

Status:  Unutilized 

Reason:  Construction  in  process. 

Bldg.  143,  VAECC 

Property  Number:  979210005 

Fed  Reg  Date:  08/16/96 

Linden  Blvd.  and  179th  St. 

St.  Albans,  NY.  Co:  Queens,  Zip:  11425- 

Status:  Unutilized 

Reason:  Construction  in  process. 

Bldgs.  142/146.  VAECC 

Property  Number  979210006 

Fed  Reg  Date:  08/16/96 

Linden  Blvd.  and  179th  St 

St.  Albans,  NY,  Co:  Queens.  Zip:  11425- 

Status:  Unutilized 

Reason:  Construction  in  process. 

Pennsylvania 

Land 

VA  Medical  Center 
Property  Number:  979010016 


Fed  Reg  Date:  08/16/96 
Project  Name:  VA  Medical  Center 
New  Castle  Road 

Butler,  PA,  Co:  Butler.  Zip:  16001- 
Status:  Underutilized 

Reason:  Used  as  natural  drainage  for  facility 
property. 

Land  No.  645 

Property  Number:  979010080 

Fed  Reg  Date:  08/16/96 

Project  Name:  VA  Medical  Center 

Highland  Drive 

Pittsburgh.  PA,  Co:  Allegheny,  Zip:  15206- 

Status:  Unutilized 

Reason:  Property  is  essential  to  security  and 

safety  of  patients. 
Land — 34.16  acres 
Property  Number:  979340001 
Fed  Reg  Date:  08/16/96 
VA  Medical  Center 
1400  Black  Horse  Hill  Road 
Coatesville,  PA,  Co:  Chester,  Zip:  19320- 
Status:  Underutilized 

Reason:  needed  for  mission  related  functions. 
Buildings 

Bldg.  2.  VAMC 

Property  Number:  979230011 

Fed  Reg  Date:  08/16/96 

1700  South  Lincoln  Avenue 

Lebanon,  PA,  Co:  Lebanon,  Zip:  17042- 

Status:  Underutilized 

Reason:  Construction  projects  in  progress. 

Bldg.  3.  VAMC 

Property  Number:  979230012 

Fed  Reg  Date:  08/16/96 

1700  South  Lincoln  Avenue 

Lebanon,  PA,  Co:  Lebanon,  Zip:  17042- 

Status:  Underutilized 

Reason:  construction  in  progress. 

Bldg.  103,  VAMC 

Property  Number:  979230014 

Fed  Reg  Date:  08/16/96 

1700  South  Lincoln  Avenue 

Lebanon,  PA,  Co:  Lebanon,  Zip:  17042- 

Status:  Underutilized 

Reason:  Construction  in  progress. 

Wyoming 

Buildings 

Bldg.  13 

Property  Number:  979110001 

Fed  Reg  Date:  08/16/96 

Project  Name:  Medical  Center 

Medical  Center 

N.W.  of  town  at  end  of  Fort  Road 

Sheridan,  WY,  Co:  Sheridan,  Zip:  82801- 

Status:  Unutilized 

Reason:  Planned  for  future  use  -  currently 

used  for  storage. 
Bldg.  79 

Property  Number:  979110003 
Fed  Reg  Date:  08/16/96 
Project  Name:  Medical  Center 
Medical  Center 

N.W.  of  town  at  the  end  of  Fort  Road 
Sheridan.  WY,  Co:  Sheridan,  Zip:  82801- 
Status:  Unutilized 
Reason:  VA  uses  as  a  filtration  plant. 

IFR  Doc.  97-3618  Filed  2-13-97;  8:45  ami 

nUMQ  COOE  4210-2«-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

[DD-700(M)O1] 

Notice  of  Request  for  Comments  on 
Lifting  the  Bar  to  Statutory  Approval  of 
Alaska  Native  Allotment  Applications 
Under  Section  905  of  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  Following  the  Withdrawal  of 
Protests 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Request  for  comments  on 
proposed  Secretarial  decision. 

summary:  This  Notice  is  published  in 
accordance  with  the  authority  of  the 
Secretary  of  the  Interior  to  review  a 
determination  of  the  Interior  Board  of 
Land  Appeals  (IBLA)  or  any  employee 
of  the  Etepartment  and  to  render  a  final 
decision.  Two  Alaslca  Natives  have 
requested  the  Secretary  to  review  IBLA 
decisions  concerning  their  allotment 
applications  under  the  Alaska  Native 
Allotment  Act.  While  awaiting  a  legal 
opinion  from  the  Solicitor,  the  Secretary 
herein  requests  comments  on  the 
implications  of  granting  the  portion  of 
the  petition  that  would  regard  allotment 
applications  as  approved  imder  §  905  of 
ANILCA  if  protests  against  such 
applications  have  been  withdrawn. 
DATES:  Submit  conunents  by  April  15, 
1997.  The  Office  of  the  Secretary  may, 
but  need  not,  consider  comments 
received  or  postmarked  after  this  date  in 
preparing  the  final  decision. 
ADDRESSES:  If  you  wish  to  comment, 
you  may  hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  Street,  NW,  Washington,  DC;  or  mail 
comments  to  the  Bureau  of  Land 
Management,  Administrative  Record, 
Room  401LS,  1849  C  Street,  NW, 
Washington,  DC  20240.  You  may  also 
transit  comments  electronically,  via  the 
Internet  to  WOComment@wo.blm.gov. 
Please  include  "Attn:  Secretarial 
E)ecision",  your  name  and  address  in 
your  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (202)  452-5030. 

You  will  be  able  to  review  comments 
at  Bureau  of  Land  Management's 
Regulatory  Afiiairs  Group  office.  Room 
401, 1620  L  Street.  NW,  Washington, 
DC,  during  regular  business  hours  (7:45 
a.m.  to  4:15  p.m.)  Monday  through 
Friday. 

If  you  wish  to  withhold  your  name  or 
street  address,  except  for  the  city  or 
town,  from  public  review  or  disclosure 
under  the  Freedom  of  Information  Act. 


you  must  state  this  prominently  at  the 
beginning  of  your  comment.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  J.  Ashton,  Office  of  the  Solicitor, 
(202) 208-6526. 

SUPPLEMENTARY  INFORMATION:  Under  43 
CFR  §  4.5(a),  the  Secretary  of  the  Interior 
may  take  jurisdiction  at  any  stage  of  a 
matter  before  the  IBLA  or  an  employee 
of  the  Department  and  render  a  final 
decision  in  the  matter  reviewed.  By 
petition  dated  March  27, 1996,  Edward 
N.  O'Leary  requested  that  the  Secretary 
take  jurisdiction  concerning  his 
allotment  application  filed  under  the 
Alaska  Native  Allotment  Act,  34  Stat. 
197,  repealed  by  the  Alaska  Native 
Claims  Settlement  Act  (ANCSA),  85 
Stat.  688  (1971). 

In  the  same  petition,  another 
allotment  applicant  requested  that  the 
Secretary  review  the  denial  of  his 
application  based  on  application  of  the 
"statutory  life"  regulation  of  the  Bureau 
of  Land  Management  (BLM).  This 
request  is  not  being  addressed  in  this 
Notice  but  is  tteing  considered 
separately. 

Section  905  of  the  ANILCA.  43  U.S.C. 
§  1634,  sets  forth  a  statutor>'  approval  of 
pending  applications  for  Alasica  Native 
allotments,  if  certain  conditions  are  met, 
imless  a  timely  and  sufficient  protest 
was  filed.  In  the  O'Leary  case,  132  IBLA 
337  (1995),  the  IBLA  ruled  that  the  BLM 
was  required  to  adjudicate  an  allotment 
application  even  though  a  protest  to  the 
allotment  application  had  been 
withdrawn.  The  petition  asserts  that  the 
IBLA  incorrectly  interpreted  §  905  in 
reaching  this  result.  The  petitioner 
(relieves  that  allotment  applications 
qualify  for  automatic  approval  imder 
§  905  if  and  when  a  protest  which 
prevented  such  approval  is  withdrawn. 

The  Secretary  is  favorably  disposed  to 
granting  that  portion  of  the  petition 
which  would  have  §  905  approval  vest 
upon  withdrawal  of  protests  to 
allotment  appUcations.  This  action 
would  require  the  Secretary  to  overrule 
the  IBLA  interpretation  of  §  905,  which 
is  that  allotment  applications  must  be 
adjudicated  if  a  sufficient  protest  was 
filed  even  though  the  protest  was 
subsequently  withdrawn. 

If  the  Secretary  takes  this  action,  the 
withdrawal  of  a  protest  against  an 
allotment  application  will  have  the 


effect  of  regarding  that  application  as 
approved  under  §  905. 

This  result  would  arguably  fulfill  the 
purposes  for  which  §  905  was  enacted: 
to  expedite  the  approval  of  allotment 
applications  and  to  fulfill  the 
commitments  of  the  1971  ANCSA  where 
no  coimtervailing  interests  requiring  full 
adjudication  were  presented. 

The  Secretary  has  requested  that  the 
Sohcitor  review  §  905  of  ANILCA, 
ANCSA,  relevant  regulations  and 
caselaw,  and  the  IBLA  decisions, 
specifically  including  the  decision  that 
first  articulates  IBLA's  holding.  Steven 
Northway,  96  IBLA  301  (1987).  in  order 
to  determine  the  authority  of  the 
Secretary  to  pursue  this  course  of  action 
and  to  evaluate  the  effects  of  Ufting  the 
bar  to  §  905  approval  of  Alaska  Native 
Allotment  Applications. 

While  the  SoUcitor  conducts  his 
review,  interested  persons  and 
organizations  may  submit  their  legal 
and  factual  argiunents  on  the  authority 
of  the  Secretary  to  pursue  this  course  of 
action  and  on  the  effects  of  applying 
§  905  this  way.  Although  comments  on 
any  possible  or  potential  effects  will  be 
welcomed,  comments  are  encouraged 
concerning  the  effect  that  this 
application  of  §  905  would  have  on 
public  access  across  allotments  that 
would  be  approved  under  this  course  of 
action.  Specific  comments  also  are 
requested  on  whether  a  Secretarial 
decision  along  these  lines  should  be 
appUed  to  all  open  Native  allotment 
applications,  regardless  of  the  stage  of 
the  application,  or  whether  it  should  be 
limited  to  applications  that  have  not 
been  processed  beyond  a  certain  stage; 
for  example,  on  which  no  contest 
proceeding  has  been  held. 

Dated:  February  7. 1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-3700  Filed  2-13-97;  8:45  amj 
B«.UNG  CODE  431»-S4-P 


Bureau  of  Land  Management 
[ES-030-07-1 320-01 -241  A] 

Alatiama:  Request  for  Public  Comment 
on  Fair  Market  Value,  Maximum 
Economic  Recovery  and  the 
Environmental  Assessment;  Coal 
Lease  Application  ALES  47886 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  hearing  and 

comment  period. 

SUMMARY:  The  Bureau  of  Land 
Management  requests  public  comments 
on  the  input  concerning  the 
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Environmental  Assessment,  method  of  The  public  hearing  will  be  held  on 

obtaining  maximum  economic  recovery,  March  14, 1997,  5:00  p.m.,  Holiday  Inn 

and  input  to  fair  market  value  of  certain  Express,  260  Cababa  Valley  Road, 

coal  resources  it  proposes  to  offer  for  Pelham,  Alabama  35124,  (205)  987- 

competitive  lease  sale.  The  coal  to  be  8888 

offered  is  underground-minable,  fqr  FURTHER  INFORMATION  CONTACT: 

potentially  bypass,  coal  The  lands  p^^  ^^^^  complete  data  on  this  lease 

'f<'^^^^^^J^^^^^^/^PP}'^^on  apphcation.  please  contact  Tondi 

;Ji^*?®,^T  i^*w  "^i^Tk  S«"^  (703)  440-1539  at  the  Bureau  of 

NENW.T.2lS..R.4W.,Shelby  Land  Management,  Eastern  States,  7450 

County^labama  contauung  40.47  ^^^^  Boulevard,  Springfield,  Virginia 

acres.  The  apphcation  is  for  the  22153 

Thompson,  Gholson,  Clark  and  Coke 

(YounSblood)  Seams.  The  proximate  SUPPLEMENTARY  INFORMATION:  hi 

analysis  of  the  coal  seams  are  as  follows:  accordance  with  the  Federal  Coal 

Management  Regulations  43  CFR  parts 

Thomspon  Seam  estimated  recoverable  3422  and  3425,  not  less  than  30  days 

"^ ^°®'""  '^°°'  prior  to  the  publication  of  notice  of  sale. 

Proximate  Analysis  (%)  the  Secretary  shall  solicit  public 

Moisture „ 2.8  comments. 

Ash « 12.4        The  public  comments  should  address. 

Volatile 29.9  but  not  necessarily  be  limited  to,  the 

Fixed  Carbon 54.8  following  information: 

l^^ "'"O       1.  The  method  of  mining  to  be 

GfeolsonSei;,«ttoa;ed"rs;i;;en.bi; ''  employed  in  order  to  obtain  maximum 

jjo^  J43  QQQ  jjjjjg  economic  recovery  of  the  coal  and 

factors  which  may  affect  this 

Proximate  Analysis  (%)  determination. 

Moisture 4.01        2.  The  impact  that  mining  the  coal  in 

^^  •••• 3.1  the  proposed  leasehold  may  have  on  the 

FbMd  Carte ^^^  "^'  "^'^'"**"^g'  ^"*  °o^  limited  to. 

Q.  ,,.  ° V..'^A«  impacts  on  the  environment;  and 

Btti/lb 14,150        .r»*Lj      r  i  ..,     - 

Sulfur  0  7        3'  Methods  of  determining  the  fair 

Qark  Seam  estimated  recoverable  market  value  of  the  coal  to  be  offered 

coal 143,000  Tons  and  factors  which  may  affect  this 

Pm  ■     t  A     I    ■/<*.»  determination. 

.  Letters  should  be  submitted  to  the 

JrjJ**^*"  - 2.3  Bureau  of  Land  Management,  Jackson 

v„i„lVi'" !,"f  "^  District,  at  the  above  address.  Data 

Volaule „ 35.0  ,     ,  ,    ,, ,  ■ 

Fixed  Carbon _..  54  3  marked  proprietary  shall  be  treated 

Btu/lb '..!!!!""!™"!!!!!."."]!!!!!!!!!!."l3.580  confidential  in  accordance  with  the 

Sulfur .'.0.6  Freedom  of  Information  Act  (FOIA).  A 

Coke  Seam  estimated  recoverable  copy  of  the  comments  submitted  by  the 

coal 150,000  Tons  pubHc  on  fair  market  value. and 

Proximate  Analysis  (%)  maximum  economic  recovery,  except 

j^  .  ^^  those  portions  identified  as  confidential 

y^jjj         ,■  by  the  pubUc  and  meeting  exemptions 

Volatile""!!!"."!!!!!!!""!"." 34  7  ^***®*^  ^  ^®  FOLA,  will  be  available  for 

Fixed  Carbon ...!!!!!!!!!!!!!!!!!!!57!4  public  inspection  at  the  Bureau  of  Land 

Btu/lb ,. 14.160  Management,  Jackson  District. 

Sulftir 13        Dated:  February  11. 1997. 

The  pubUc  is  invited  to  provide  Walter  Rewinaki, 

written  comments  on  the  fair  market  Deputy  State  Director,  Division  of  Resources 

value  and  the  maximum  economic  Planning.  Use  and  Protection. 

recovery  of  the  above  tract.  In  addition,  IFR  Doc.  97-3792  Filed  2-13-97;  8:45  am] 

a  pubhc  hearing  will  be  held  on  the  hluno  com  4»io-aMi 

environmental  assessment,  the  proposed 

sale,  the  fair  market  value  and  the 

maximum  economic  recovery  of  the  [CA-350-ia20-001 

prop>osed  lease  tract. 

DATES:  .Written  comments  must  be  Revised  Notice  of  Intent  To  Prepare 

received  on  or  before  March  21. 1997.  Land  Use  Plan  An»endment  and 

.nf»e»». -n.       -^  .  Associated  Environmental  Impact 

ADDRESSES:  The  written  comments  must  statement  ^^ 

be  submitted  to  the  Bureau  of  Land 

Management.  Jackson  District  Office.  AGENCY:  Bureau  of  Land  Management, 

411  Briarwood  Drive,  Suite  404,  Department  of  the  Interior.  Eagle  Lake 

Jackson.  Mississippi  39206.  Resource  Area,  Cafifomia. 


ACTION:  Revision  to  Notice  of  Intent 
pubUshed  November  28, 1994. 

SUMMARY:  The  Notice  of  bitent  to 
Prepare  a  Land  Use  Plan  Amendment 
and  Environmental  Impact  Statement 
for  three  Land  Use  plans  was  published 
on  pages  60822 — 60823  in  the 
November  28, 1994  Federal  Register. 
The  planning  process  to  date  included 
scoping,  public  meetings  and 
development  of  an  Analysis  of  Qie 
Management  Situation.  On  October  2, 
1995  the  Susanville  District  was 
formally  dissolved,  and  the  new 
organization  is  structured  to  have  the 
Resource  Area  Managers  report  directly 
to  the  State  Director.  Therefore,  this 
revision  to  the  Notice  of  Intent  is 
specifically  for  the  Cal-Neva 
Management  Framework  Plan  of  1982. 

PUBUC  PARTICIPATION:  Scoping 
commenced  on  November  28, 1994  with 
the  publication  of  the  original  Notice  of 
Intent  in  the  Federal  Register.  Public 
meetings  were  held  on  January  10, 1995 
in  Sacramento.  California;  January  11. 
1995  in  Reno.  Nevada;  January  12. 1995 
in  Susanville.  California;  and  Jfmuary 
13, 1995  in  Alturas,  CaUfomia.  All 
comments  received  since  scoping 
commenced  and  during  the  public 
meetings  are  being  considered  in  this 
process.  A  new  scoping  period  is  not 
being  started. 

FOR  FURTHER  INFORMATION  OR  RELATED 
DOCUMENTS  CONTACT:  Linda  Hansen, 
Area  Manager.  Eagle  Lake  Resource 
Area.  2950  Riverside  Drive.  Susanville, 
California  96130.  Telephone:  (916)  257- 
0456. 

SUPPLEMENTARY  INFORMATION:  The  Cal- 
Neva  Management  Framework  Plan  is  in 
the  area  of  the  Northwest  Great  Basin  in 
Northern  Washoe  County.  Nevada  and 
Eastern  Lassen  County,  California  and  is 
locally  known  as  the  East  Lassen  Area. 
The  scoping,  public  participation  and 
Analysis  of  the  Management  Situation 
that  has  been  completed  covers  the 
whole  of  the  East  Lassen  Area  which  is 
in  the  management  responsibility  of 
three  different  resource  areas.  These  are 
the  Alturas  Resource  Area,  the  Surprise 
Resource  Area  and  the  Eagle  Lake 
Resource  Area,  ell  of  whidi  comprised 
the  old  Susanville  District.  This  draft 
plan  amendment  for  the  Cal-Neva 
Management  Framework  Plan  portion  of 
the  East  Lassen  area  is  scheduled  for 
completion  in  early  June,  1997. 

Dated:  February  5, 1997. 
Linda  Hanaen, 
Area  Manager. 

|FR  Doc.  97-3802  Filed  2-13-97;  8:45  am] 
BIUJNQ  CODE  4310-40-P 


•yntit 
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[UT-060-05-3800-006.  UTU-72499] 

Notice  Of  Availability  of  Final 
Environmental  Impact  Statement  for 
SUMMO  USA  Corporation;  Listen 
Valley  Open  Pit  Copper  Mine  In  San 
Juan  County,  UT 

agency:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Notice  of  availability  of  the  final 
environmental  impact  statement 
prepared  for  SUMMO  USA 
Corporation's  Lisbon  Valley  Open  Pit 
Copper  Mine  in  San  Juan  County,  Utah. 

summary:  Pursuant  to  Section  202  of  the 
National  Environmental  Policy  Act  of 
1969,  a  Final  Environmental  Impact 
Statement  (FEIS)  has  been  prepared, 
imder  third  party  contract,  by  the 
Bureau  of  Land  Management  (BLM), 
Moab  District  Office.  The  FEIS  has  been 
prepared  to  analyze  impacts  and 
alternatives  for  SUMMO  USA 
Corporation's  proposed  Lisbon  Valley 
Open  Pit  Copper  Mine.  The  proposed 
project  would  occur  on  1103  acres  of 
federal,  state,  and  private  lands  located 
in  San  Juan  Coimty,  Utah. 

Copies  of  the  FEIS  can  be  obtained 
from  the  Moab  District  Office  at  82  East 
Dogwood  Avenue,  Moab,  Utah,  or  by 
calling  (801)  259-6111  and  requesting  a 
copy  of  the  dociunent.  Additionally, 
copies  of  the  FEIS  will  be  distributed  to 
all  attendees  at  the  scoping  meetings, 
pubhc  meeting,  and  individuals, 
agencies  or  companies  that  have 
previously  submitted  comments  or 
requested  to  be  placed  on  the  mailing 
list  to  receive  a  copy  of  the  FEIS. 
DATES:  Following  Federal  Register 
pubUcation  by  the  Environmental 
Protection  Agency  of  the  Notice  of 
Availability  of  the  FEIS,  a  30  day  re^w 
period  will  be  provided  prior  to       ^N 
issuance  of  the  Record  of  Decision.  The 
anticipated  date  of  EPA  Federal 
Register  publication  is  February  14, 
1997.  The  Record  of  Decision  would  not 
be  issued  until  after  the  30  day  review 
period  is  complete. 
ADDRESSES:  Request  for  copies  of  the 
FEIS  should  be  addressed  to:  Kate 
Kitchell,  Moab  District  Manager,  Bureau 
of  Land  Management,  82  East  Dogwood 
Avenue,  Moab,  Utah,  84532. 
FOR  FURTHER  INFORMATION  CONTACT:Lynn 
Jackson,  Project  Coordinator,  Moab 
Field  Office,  Bureau  of  Land 
Management,  82  East  Dogwood  Avenue, 
Moab,  Utah,  84532,  (801)  259-6111. 
SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzes  a  proposal  by  SUMMO  USA 
Corporation  of  Denver,  Colorado,  to 
develop  an  open  pit  copper  mining  and 
heap  leaching  operation  on  1103  acres 
of  private  fee  lands,  state  leases  and 


unpatented  mining  claims  in  south 
Lisbon  Valley,  located  approximately  18 
miles  southeast  of  LaSal,  Utah,  in  San 
Juan  County,  Utah. 

The  copper  ore  would  be  mined  by 
conventional  open  pit  mining  methods 
fiT>m  four  open  pits,  encompassing  231 
total  acres,  utilizing  drilling,  blasting 
and  ripping  of  the  ore  and  associated 
overburden.  Approximately  93  million 
cubic  yards  of  overburden  would  be 
removed  and  stockpiled  In  three  waste 
diunps  encompassing  394  acres  total. 

Approximately  42  million  cubic  yards 
of  copper  bearing  ore  would  be  mined 
from  the  pits  and  hauled  by  truck  to  a 
266  acre  lined  leach  pad.  "The  ore  would 
be  crushed  and  stacked  on  the  leach  pad 
to  a  height  of  100  feet.  The  copper 
would  then  be  recovered  by  a  heap 
leaching  method,  utilizing  low 
concentrations  of  sulfuric  acid  trickled 
through  the  stacked  ore  pad.  The 
leached  copper  solution  would  emanate 
from  the  bottom  of  the  leach  pad,  and 
be  recovered  in  lined  ponds  after 
percolating  through  the  stacked  ore. 
This  recovered  solution  would  be 
further  refined  by  standard  solvent 
extraction  and  electrowinning  processes 
located  on-site. 

The  project  is  cvurcntly  projected  to 
have  a  10  year  mining  life.  The  facilities 
are  designed  to  mine  an  average  of 
16,500  tons  of  ore  per  day,  to  produce 
17,000  tons  of  99.99%  pure  copper 
cathodes  per  year.  SUMMO  would 
employ  up  to  143  people  at  one  time 
over  the  life  of  the  project.  The 
construction  workforce  would  be 
approximately  80  people.  Processing 
would  continue  after  mining  ceases  for 
an  additional  one  year. 

To  the  extent  possible,  reclamation 
would  occur  simultaneously  with 
mining.  Final  closure  and  reclamation 
activities  would  take  approximately  5 
years.  All  waste  dumps  and  the  leach 
pad  would  be  reclaimed  in  place  by 
covering  with  a  12  inch  layer  of  cover 
soil  and  re-vegetating.  The  leach  pad 
would  be  rinsed  with  fresh  water  and 
chemically  treated  to  reduce  residual 
acidic  levels  in  the  stacked  ore  to 
neutral  pH  levels  prior  to  closure.  The 
231  area  of  open  pits  would  remain. 
Long-term  monitoring  of  potential 
groundwater  impacts  would  occur  for  a 
period  of  25  years  after  mining 
operations  are  completed.  Summo  has 
proposed  a  reclamation  bond  of  $8.6 
million  dollars.  Provisions  would  also 
require  the  posting  of  a  long-term  trust 
bond  commensurate  with  the  long-term 
monitoring  requirements,  to  provide 
financial  assurances  in  the  event  long- 
term  monitoring  identifies  adverse 
impacts. 


The  FEIS  analyzes  environmental 
impacts  fiom  SUMMO's  proposal,  along 
with  four  alternatives  designed  to 
mitigate  environmental  impacts 
associated  with  this  project,  as 
identified  during  the  scoping  and  public 
comment  process.  These  alternatives 
are:  (1)  No  Action,  (2)  Open  Pit 
Backfilling,  (3)  Facility  Layout,  and  (4) 
Waste  Rock  Selective  Handling. 

BLM's  Preferred  Alternative  is  a 
combination  of  the  Facility  Layout 
Alternative  and  the  Waste  Rock 
Selective  HandUng  Alternative,  which 
in  essence  would  allow  the  project  to 
proceed  with  modifications  to  the 
layout  of  waste  rock  dumps  to  minimize 
impacts  to  soils,  sedimentation  and 
visual  resources,  along  with  selectively 
handling  potentially  acid  generating 
waste  rock  in  the  waste  dump  piles  to 
eliminate  to  the  extent  possible  the 
potential  for  long-term  acid  generation 
at  the  project  site. 

Dated:  February  3. 1997. 
Katherine  Kitchell, 
Moab  District  Manager 
(FR  Doc.  97-3697  Filed  2-13-97;  8:45  am] 
BIUMQOOOC  4310-OO-P 


IAZ-010-0777-61-241A1 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council.  The  meeting  will  be 
held  March  20, 1997,  beginning  at  8:30 
a.m.  in  the  lA  Conference  Room  at  the 
Bureau  of  Land  Management  Arizona 
State  Office,  222  North  Central  Avenue, 
Phoenix,  Arizona.  The  agenda  items  to 
be  covered  at  the  one-day  business 
meeting  include  review  of  previous 
meeting  minutes:  BLM  State  Director's 
Update  on  legislation,  regulations  and 
statewide  planning  efforts;  Update  on 
the  Record  of  Decision  of  the  Statewide 
Plan  Amendment  for  Arizona  Standards 
for  Rangeland  Health  and  Guidelines  for 
Grazing  Management;  and  Reports  by 
the  Recreation  and  PubUc  Relations 
Working  Groups;  Reports  from  RAC 
members;  RAC  Discussion  on  future 
meeting  dates  and  locations.  A  pubhc 
comment  period  will  take  place  at  11:30 
a.m.  March  20, 1997  for  any  interested 
publics  who  wish  to  address  the 
Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens  or  Ken  Mahoney 
Bureau  of  Land  Management,  Arizona 
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State  Office,  222  North  Central  Avenue, 

Phoenix,  Arizona  85004-2203,  (602) 

417-9512. 

Michael  A.  Ferguson, 

Deputy  State  Director,  Resources  Division. 

jFR  Doc.  97-3731  Filed  2-13-97;  8:45  am) 

BIUJNQ  C006  431ft-3a-M 


[CA-042-570(M)0] 

Filing  Of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACnON:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
Cahfomia. 

EFFECTIVE  DATE:  Unless  otherwise  noted. 
Sling  was  efliective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Clifford  A.  Robinson,  Chief,  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451, (916)  979-2890. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  In  Sacramento,  CA. 

Mount  Diablo  Meridian.  Califbmia 

r.  15  S.^R.  12  £., — Dependent  resxirvey, 
(Group  1243)  accepted  January  8, 1997, 
to  meet  certain  administrative  needs  of 
the  BLM.  Bakersfield  District,  Hollister 
Resource  Area. 

T.  7  S.,  R.  22  E., — Dependent  resurvey, 
subdivision  and  metes-and-bounds 
survey,  (Group  1252)  accepted  January 
23, 1997,  to  meet  certain  administrative 
needs  of  the  US  Forest  Service,  Sierra 
National  Forest. 

T.  4  N.,  R.  11  £.,— Supplemental  plat  of  the 
W'/4  of  section  13,  accepted  January  28, 
1997,  to  meet  certain  administrative 
needs  of  the  BLM.  Bakersfield  District, 
Folsom  Resource  Area. 

T.  3  N.,  R.  14  E., — Supplemental  plat  of  the 
NWV*  of  section  9,  accepted  January  29, 
1997,  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District, 
Folsom  Resource  Area. 

T.  2  N..  R.  12  £.,— Supplemental  plat  of  the 
SW'/i  of  section  14,  accepted  January  30, 
1997,  to  meet  certain  adrninistrative 
needs  of  the  BLM.  Bakersfield  District, 
Folsom  Resource  Area. 

T.  2  N.,  R.  13  E.,— Supplemental  plat  of  the 
NEV«  of  section  14,  accepted  January  30, 
1997,  to  meet  certain  administrative 
needs  of  the  BLM.  Bakersfield  District, 
Folsom  Resource  Area. 


T.  15  N..  R  6  £.,— Supplemental  plat  of  the 
SEV<  of  section  1,  accepted  January  30, 
1997,  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District, 
Folsom  Resource  Area. 

T.  15  N..  R.  6  £.,— Supplemental  plat  of 
section  13,  accepted  January  30, 1997,  to 
meet  certain  administrative  needs  of  the 
BLM,  Bakersfield  District,  Folsom 
Resource  Area. 

T.  18  N.,  R.  7  E.,— Supplemental  plat  of  the 
W/z  of  section  19,  accepted  January  30, 
1997,  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District, 
Folsom  Resource  Area. 

All  of  the  above  listed  survey  plats  are 
now  the  basic  record  for  describing  the 
lands  for  all  authorized  purposes.  The 
survey  plats  have  been  placed  in  the 
open  files  in  the  BLM,  California  State 
Office,  and  are  available  to  the  public  as 
a  matter  of  information.  Copies  of  the 
survey  plats  and  related  field  notes  will 
be  funiished  to  the  public  upon 
payment  of  the  appropriate  fee. 

Dated:  February  7. 1997. 
Clifibrd  A.  Robinson, 

Chief,  Branch  of  Cadastral  Survey. 

[FR  Doc.  97-3801  Filed  2-13-97;  8:45  am) 

BajJNGCOOE  43KM0-M 


[CA-930-1430-01-WARD:  CACA  30534-01] 

Notice  Of  Proposed  Withdrawal 
Extension  and  Opportunity  for  Public 
Meeting;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  To  allow  the  Department  of 
the  Interior  eind  the  public  adequate 
time  to  fully  evaluate  the  State's 
proposal  to  transfer  lands  to  the  State 
for  a  low-level  radioactive  waste 
(LLRW)  facility  at  Ward  Valley, 
Cahfomia,  the  Bureau  of  Land 
Management  proposes  to  extend  a 
withdrawal  of  1 ,000  acres  of  public  land 
in  San  Bernardino  County  for  two  years, 
thereby  preserving  the  land's  current 
status  pending  a  final  decision.  The 
land  was  withdrawn  in  1994  for  three 
years  by  PLO  7069.  The  extension  will 
keep  the  land  withdrawn  and  closed  to 
application,  location  and  entry  under 
the  agricultural  land  laws  and  the 
mining  laws.  The  land  is  open  to 
mineral  leasing,  and  will  remain  so. 
DATES:  Comments  and  requests  for  a 
public  meeting  on  this  withdrawal 
extension  to  maintain  the  status  quo 
pending  a  final  decision  must  be 
mailed,  sent  or  submitted  by  May  15, 
1997  at  the  address  below. 
ADDRESSES:  Bureau  of  Land 
Management  (CA-930),  2135  Butano 


Ehive,  Sacramento,  California,  95825- 
0451. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Section,  2135 
Butano  Drive,  Sacramento,  California, 
95825-0451,  (916)  979-2800. 
SUPPLEMENTARY  INFORMATION:  On 
February  4, 1997,  a  petition  was 
approved,  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
extend  the  withdrawal  for  two  years  on 
the  following  described  public  land 
from  operation  of  the  agricultural  land 
laws  and  the  mining  laws,  subject  to 
valid  existing  rights: 

San  Bernardino  Meridian 

T.  9N.,R.  19E.. 
Sec.  26,  SWV4SWV4; 
Sec.  27,  SV2S'/i; 

Sec.  35,  WV2WV2. 

The  area  described  contains  1,000  acres  in 
San  Bernardino  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  allow  two  additional 
years  for  the  Department  of  the  Interior 
and  the  public  to  fully  evaluate  the 
State's  proposal  to  license  and  locate  a 
low-level  nuclear  waste  facility  in  Ward 
Valley,  California.  Analysis  as 
incorporated  in  the  1991  EIR/EIS  found 
Ward  Valley  to  be  the  superior 
alternative.  Neither  a  right-of-way  nor  a 
cooperative  agreement  would  preserve 
the  current  status  of  the  land,  and 
therefore  they  cannot  substitute  for  a 
withdrawal. 

The  withdrawal  does  not  authorize 
any  activities  on  the  lands  in  and  of 
itself.  Licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature 
may  be  allowed,  but  only  with  the 
approval  of  an  authorized  officer  of  the 
Bureau  of  Land  Management  during  the 
segregative  period. 

Water  is  not  needed  to  fulfill  the 
purpose  of  the  requested  withdrawal 
action. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
{Htiposed  withdrawal  extension.  All 
interested  persons  who  desire  a  public 
meeting  for  the  purpose  of  being  heard 
on  the  proposed  withdrawal  extension 
must  submit  a  request  with  their  reasons 
for  a  public  meeting  to  the  California 
State  Office  (CA-930)  by  May  15, 1997. 
Upon  determination  by  the  authorized 
officer  that  a  public  meeting  will  be 
held,  a  notice  of  the  time  and  place  will 
be  pubUshed  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

Until  May  15, 1997,  all  persons  who 
wish  to  submit  comments,  suggestions, 
or  objections  in  connection  with  the 


UMI 


Federal  Register  /  Vol.  62.  No.  31  /  Friday.  February  14,  1997  /  Notices 


7037 


proposed  extension  of  the  withdrawal 
may  present  their  views  in  writing  to 
the  address  above. 

The  application  case  file  is  available 
for  public  inspection  at  the  address 
above  and  at  die  California  E)esert 
District,  6221  Box  Springs  Blvd., 
Riverside,  CA  92507. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

David  Mcllnay, 

Chief,  Branch  of  Lands. 

(FR  Doc.  97-3733  Filed  2-13-97;  8:45  am] 

MUJNa  CODE  43KM0-P 


Minerals  Management  Service 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Outer  Continental  Shelf  Pipelines 

AGENCY:  Minerals  Management  Service 
(MMS),  Department  of  the  Interior 
(DOT),  and  Research  and  Special 
Programs  Administration  (RSPA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  memorandum  of 
understanding. 

summary:  DOI  and  DOT  have  revised  a 
Memorandum  of  Understanding  (MOU) 
on  their  respective  responsibilities  for 
pipelines  on  the  Outer  Continental  Shelf 
(OCS).  The  revised  MOU  vrill  replace  an 
MOU  in  effect  since  May  6,  1976. 
EFFECTIVE  DATE:  December  10, 1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  E.  Herrick,  Office  of  Pipeline  Safety 
Regulatory  Programs,  RSPA;  telephone 
(202)  366-5523;  e-mail 
l.e.herrick@rspa.dot.gov;  or  Carl  W. 
Anderson,  Opierations  Analysis  Branch, 
MMS;  telephone  (703)  787-1608;  e-mail 
Carl__Anderson@mms.gov. 

SUPPt.EMENTARY  INFORMATION: 

Background 

On  May  24, 1995,  MMS  and  RSPA 
published  a  notice  with  request  for 
comments  in  the  Federal  Register  (60 
FR  27546;  May  24,  1995).  The  notice 
announced  a  proposed  MOU  between 
the  two  agencies  re-defining  their 
respective  responsibilities  for  pipelines 
on  the  OCS.  Over  70  people  attended  a 
public  meeting  in  New  Cta-leans  on 
August  1, 1995,  to  discuss  the  proposal. 
A  transcript  of  this  meeting  is  available 
through  the  agency  representatives 
Usted  in  the  "For  Further  Information" 
section  of  this  notice.  The  public 
meeting  generated  over  100  pages  of 
transcribed  comments  from  natural  gas 


and  petroleum  trade  organizations, 
natural  gas  and  oil  exploration  and 
production  companies,  transmission 
companies,  offshore  construction 
companies,  and  industry  consultants. 
The  DOI  and  DOT  received  twenty-three 
written  comments  on  the  Federal 
Register  Notice. 

Before  the  close  of  the  comment 
period,  the  American  Petroleum 
Institute  requested  a  30-day  extension  to 
provide  time  to  convene  a  regulated 
commimity  task  team,  review  the 
proposal,  and  prepare  a  detailed 
response.  RSPA  and  MMS  responded  by 
extending  the  comment  period  to 
September  22, 1995  (60  FR  43611; 
AiJ^ust  22, 1995). 

Tne  MOU  places,  to  the  greatest 
extent  practicable,  producer  operated 
pipelines  under  DOI  responsibility  and 
transporter  operated  pipelines  under 
DOT  responsibiUty.  Producers  are 
companies  which  are  engaged  in  he 
extraction  and  processing  of 
hydrocarbons  on  the  OCS.  Transporters 
are  companies  which  are  engaged  in  the 
transportation  of  those  hydrocarbons. 
As  a  result  of  this  revision,  some 
pipelines,  predominantly  producer 
operated  pipelines,  currently  under 
DOT  responsibility,  will  be  under  DOI 
responsibiUty. 

Each  agency  will  initiate  separate 
public  rulemakings  which  will  reflect 
the  new  boundaries.  The  DOI  and  DOT 
will  propose  that  any  changes  in 
requirements  for  design  or  construction 
of  pipelines  which  result  from  the 
transfer  of  pipelines  to  another  agency's 
responsibility  not  apply  to  existing 
pipeline  segment  until  each  operator 
makes  significant  repairs  or 
modifications  to  those  segments. 

This  MOU  also  establishes  an 
agreement  between  the  two  agencies  for 
DOI  to  act  as  agent  for  DOT  in 
identifying  and  reporting  potential 
violations  of  DOT  regulations  at  offshore 
platforms  on  the  OCS.  As  an  agent,  DOI 
may  inspect  all  DOT-regulated  pipeUne 
facilities  on  production  platforms 
during  EXDI  inspections.  DOI  may  also 
perform  coordinated  DOI/DOT 
inspections  of  pipeline  facilities  on 
EXDT-regulated  platforms.  The 
inspections  may  include  reviewing  any 
operating  or  maintenance  records  or 
reports  that  are  located  at  the  inspected 
OCS  platform  facility. 

Once  implemented  through 
regulation,  the  changes  described  in  the 
MOU  will  substantially  reduce  the 
burden  of  overlapping  Federal 
jurisdictions  and  inconsistencies 
between  agency  requirements  This  will 
substantially  increase  the  efficiency  of 
governmental  resources  on  the  OCS 
without  compromising  safety. 


Dated:  February  10. 1997. 
Richard  B.  Felder, 
Associate  Administrator  for  Pipeline  Safety. 

Dated:  February  10, 1997. 
CaroliU  U.  Kallaur, 

Associate  Director  fw  Offshore  Minerals 
Management. 

The  MOU  reads  as  follows: 

Memorandum  of  Understanding 
Between  the  Department  of 
Transportation  and  the  Department  of 
the  Interior,  Regarding  Outer 
Continental  Shelf  Pipelines 

I.  Purpose 

This  Memorandum  of  Understanding 
(MOU)  establishes  the  boundaries  that 
will  be  used  to  delineate  the  locations 
over  which  the  Department  of 
Transportation  (DOT),  Research  and 
Special  Programs  Administration 
(RSPA),  and  the  Department  of  the 
Interior  (DOI),  Minerals  Management 
Service  (MMS),  will  exercise  their 
respective  regulatory  authority  over 
pipelines  located  on  the  Outer 
Continental  Shelf  (OCS).  This  MOU 
replaces  the  MOU  between  DOT  and 
DOT  regarding  OCS  pipelines  which  was 
signed  and  became  effective  May  6, 
1976,  and  which  terminates  as  of  the- 
effective  date  of  this  MOU. 

In  recognition  of  each  of  the  parties' 
respective  regulatory  responsibilities  for 
OCS  pipelines,  DOI  and  DOT  agree  that 
an  MOU  is  needed  to  avoid  dupUcation 
of  regulatory  efforts  regarding  OCS 
pipelines,  to  assure  coordination  and 
consultation  during  the  development 
and  implementation  of  regulatory 
requirements,  to  facilitate  compatible 
regulatory  requirements  for  all  OCS 
pipelines  whether  under  DOI  or  EXDT 
jurisdiction,  and  to  promote  safety  and 
environmental  protection  on  the  OCS. 
This  MOU  puts,  to  the  greatest  extent 
practicable,  OCS  production  pipelines 
imder  DOI  responsibiUty  and  OCS 
transportation  pipeUnes  under  DOT 
responsibiUty. 

n.  Authority 

DOT  has  the  responsibiUty  for 
promulgating  and  enforcing  regulations 
for  the  safe  and  environmentally  sound 
transportation  or  gases  and  hazardous 
Uquids  by  pipeUne.  DOT  administers 
the  following  laws  as  they  relate  to 
pipelines:  (1)  the  pipeline  safety  laws 
(49  U.S.C.  60101  et  seq.);  (2)  the 
Deepwater  Port  Act  of  1974  (33  U.S.C. 
1501-1524);  (3)  the  Federal  Water 
PoUution  Control  Act  (FWPCA)  (33 
U.S.C.  1251-1375),  as  amended  by  the 
Oil  Pollution  Act  of  1990  (OP A)  (P.L 
101-380)  and  implemented  under 
Executive  Order  (E.O.)  12777;  and  (4) 
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the  Hazardous  Materials  Transportation 
Act  (49  U.S.C.  5101  et  seq.). 

DOI  has  responsibilities  for 
promulgating  and  enforcing  regulations 
for  the  promotion  of  safe  operations, 
protection  of  the  environment,  and 
conservation  of  the  natural  resources  of 
the  OCS,  as  that  area  is  defined  in  the 
DCS  Lands  Act  (OCSLA)  (43  U.S.C. 
1331  et  seq.).  DOI  also  has  certain 
responsibilities  for  granting  rights-of- 
way  for  the  construction  of  pipelines 
and  associated  facilities  on  the  OCS. 
DOI  administers  the  following  laws  as 
they  related  to  OCS  pipeUnes:  (1)  The 
OCSLA  for  the  transportation  of 
minerals  by  pipeline,  (2)  the  Federal  Oil 
and  Gas  Royalty  Management  Act  of 
1982  for  oil  and  gas  production 
measurement,  and  (3)  the  FWPCA,  as 
amended  by  OPA  and  implemented 
under  E.O.  12777. 

HI.  Division  of  Responsibilities 

EXDI  and  EXDT  agree  to  the  following 
division  of  OCS  pipeline  regulatory 
responsibilities  with  respect  to  design, 
construction,  operation,  and 
maintenance  regulations  for  all 
pipelines  on  the  OCS  pursuant  to  the 
statutes  cited  above. 

DOI  Responsibilities 

1.  DOI  will  establish  and  enforce 
design,  construction,  operation,  and 
maintenance  regulations  and  investigate 
significant  accidents  pursuant  to  the 
OCSLA  for  all  OCS  pipelines  located 
upstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator.  Such  points  shall  be  fixed  and 
clearly  designated  by  the  operators  of 
the  facilities. 

2.  DOI  will  perform  authorized 
inspection  tasks  for  OCS  pipelines 
under  DOT  responsibility,  also 
described  under  paragraph  8,  "Joint 
Responsibilities,"  as  an  agent  of  DOT, 
under  DOT  pipeline  safety  regulations 
and  enforcement  guidelines. 

3.  DOI  will  consult  with  DOT  during 
the  development  of  regulatory 
requirements  and  will  send  a  copy  of 
each  draft  notice  of  proposed 
rulemaking  (NPR)  concerning  OCS 
pipelines  to  DOT  for  review  at  least  60 
days  before  the  NPR  is  published  in  the 
Federal  Remster. 

4.  DOI  wul  require  all  applications 
concerning  pipelines  and  pipeline 
rights-of-way  to  include  a  statement 
concerning  which  agency  has 
responsibility  for  the  pipeline.  When 
DOI  grants  rights-of-way  for  pipelines 
which  are  under  DOT  responsibility, 
DOI  will  condition  its  approval  on  the 
pipelines  being  designed,  constructed, 
operated,  and  maintained  in  compliance 


with  DOT  regulations.  Upon  approval  of 
grants  for  ri^t-of-way  pipelines  imder 
DOT  responsibility,  DOI  will  provide 
copies  of  its  approval  letters  to  DOT. 

5.  DOI  will  allow  DOT  to  use,  on  a 
reimbursable  basis,  DOI-contracted 
helicopters  for  the  inspection  of  OCS 
pipelines,  subject  to  helicopter 
availability. 

6.  For  pipelines  under  DOT 
responsibihty,  DOI  will  report  to  DOT 
in  writing  any  apparent  violation  of 
DOT  regulations  that  is  identified 
during  the  course  of  DOI  inspections. 

DOT  Responsibilities 

1 .  EXDT  will  establish  and  enforce 
design,  construction,  operation,  and 
maintenance  regulations  and  investigate 
significant  accidents  for  all  OCS 
transportation  pipelines  begiiming 
dowmstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator.  Such  points  shall  be  fixed  and 
clearly  designated  by  the  operators  of 
the  facilities. 

2.  DOT  delegates  authorized 
inspection  tasks  for  OCS  pipelines 
under  DOT  responsibility  to  DOI,  also 
described  under  paragraph  8,  "Joint 
Responsibilities,"  as  an  agent  of  DOT, 
ujider  DOT  pipeline  safety  regulations 
and  enforcement  guidelines. 

3.  DOT  will  consuh  writh  DOI  during 
the  development  of  regulatory 
requirements  and  will  send  a  copy  of 
each  draft  NPR  concerning  OCS 
pipelines  to  DOI  for  review  at  least  60 
days  before  the  NPR  is  published  in  the 
Federal  Register. 

4.  For  pipelines  imder  DOI  regulatory 
authority,  DOT  will  report  to  DOI  in 
writing  any  apparent  violation  of  DOI 
regulations  that  is  identified  during  the 
course  of  DOT  inspections. 

Joint  Responsibilities 

1.  DOI  and  DOT  will  consult  and 
coordinate  all  of  their  respective 
rulemaking  efforts  afiiecting  OCS 
pipelines.  Supporting  regulatory 
analyses  (e.g..  Determinations  of  Effects 
of  Rules,  Regulatory  Impact  Analyses, 
and  information  collection  burdens, 
etc.)  will  also  be  coordinated,  although 
the  analyses  will  be  appropriate  for  each 
agency  and  the  industry  segments  it 
regulates. 

2.  DOI  and  DOT  will  coordinate  all  of 
their  respective  research  and 
development  projects  concerning  OCS 
pipelines. 

3.  DOI  and  DOT  may  perform  joint 
inspections  of  pipeline  segments  and 
facilities  where  either  has  jurisdiction, 
particularly  when  there  are  potential 
safety  impacts  from  one  facility  on 
another. 


4.  DOI  and  DOT  may  perform  joint  or 
independent  investigations  of  accidents 
involving  OCS  pipeline  segments  where 
either  has  jurisdiction. 

5.  DOI  and  DOT  vnll  each  provide  the 
other  agency  with  any  final  rule,  notice, 
agreement,  or  MOU  with  any  Federal  or 
State  agency  concerning  OCS  pipelines. 

6.  At  least  once  every  3  calendar 
years,  EKDI  and  EXDT  will  jointly  review 
existing  standards,  regulations,  orders, 
operating  practices,  and  environmental 
and  safety  issues  concerning  OCS 
pipelines. 

7.  DOI  and  DOT  may,  through  their 
enforcement  agencies  and  in 
consultation  with  the  affected  parties, 
agree  to  exceptions  to  this  MOU  on  a 
facility  by  facility  or  area  by  area  basis. 
Operators  may  also  petition  DOI  and 
DOT  for  exceptions  to  this  MOU. 

8.  DOI  is  authorized  by  DOT  to 
perform  coordinated  OCS  platform 
inspection  tasks  for  pipelines  under 
DOT  responsibility.  DOI  will  advise 
pipeline  operators  and  DOT  of 
inspection  findings  and  will  refer  all 
cases  of  apparent  noncompliance  with 
DOT  regulations  to  DOT. 

rv.  Implenientation 

1.  Within  120  days  of  the  signing  of 
this  MOU,  DOI  and  DOT  will  develop 
and  initiate  a  joint  implementation  plan 
and  rulemakings.  The  plan  will  also 
establish  the  procedures  under  which 
the  point  of  demarcation  at  each  facility 
will  be  fixed,  marked,  and  reported. 

2.  Thereafter,  DOI  and  DOT  will  meet 
periodically  to  review  and  update  the 
joint  implementation  plan  and  to  review 
this  MOU  for  any  needed  revisions. 

3.  The  respective  points  of  contact  for 
the  provisions  of  this  MOU  are: 
Associate  Administrator  for  Pipeline 

Safety,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  400  7th  Street,  SW.. 
Washington,  D.C  20590 
Associate  Director  for  Offshore  Minerals 
Management,  Minerals  Management 
Service,  Department  of  the  Interior, 
1849  C  Street,  NW.,  Washington,  D.C. 
20240 

V.  Limitations 

1.  Nothing  in  this  MOU  is  intended  to 
alter,  limit,  or  expand  the  statutory  or 
regulatory  authority  of  DOT  or  DOI  until 
implementing  regulations  are  adopted. 

2.  Nothing  in  this  MOU  limits 
informal  consultations  not  otherwise 
mentioned  in  this  agreement. 

3.  Nothing  in  this  MOU  relieves  an 
OCS  pipeline  owner  or  operator  from 
complying  with  the  regulations  of  any 
State  of  Federal  agency. 

4.  Under  a  separate  MOU  among  DOI, 
DOT,  and  the  U.S.  Environmental 
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Protection  Agency  pursiiant  to  the  OPA, 
the  agencies  have  divided  their 
respective  responsibilities  for  oil  spill 
prevention  and  response  according  to 
the  definition  of  "coast  line"  contained 
in  the  Submerged  Lands  Act,  43  U.S.C. 
1301(c)  (59  FR  9494-9495).  Nothing 
herein  is  intended  to  affect  the 
implementation  or  administration  of 
that  MOU. 

VI.  Modification 

Either  party  to  this  agreement  may 
propose  modifications  by  submitting 
them  in  writing  to  the  head  of  the  other 
Department.  No  modification  may  be 
adopted  except  with  the  consent  of  both 
parties.  Both  parties  shall  indicate  their 
consent  to  or  disagreement  with  any 
proposed  modification  within  60  days 
of  receipt.  Upon  the  request  of  either 
party,  representatives  of  both  parties 
shall  meet  for  the  purpose  of 
considering  modifications  to  this 
agreement. 

Vn.  Termination 

This  MOU  may  be  terminated  by 
either  party  upon  60-day  written  notice 
to  the  other  party. 

Vm.  Administration 

This  MOU  will  be  administered  by 
DOI's  Minerals  Management  Service 
and  EXDT's  Research  and  Special 
Programs  Administration  or  such 
successor  agencies  as  may  be  designated 
by  the  respective  Secretaries. 

K.  Effective  Date 

This  MOU  is  effective  upon 
acceptance  by  both  parties  as  indicated 
by  the  signatures  below. 

Dated:  December  10, 1996. 
Department  of  the  Interior. 
Bruce  Babbitt, 
Secretary. 

Dated:  December  10, 1996. 
Department  of  Transportation 
Federico  Pena, 
Secretary. 

[FR  Doc.  97-3769  Filed  2-13-97;  8:45  am] 
BILLJNQ  CODE  431 0-«n-M 


Natiohal  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Ot)iects  in  ttie 
Possession  of  Bandolier  National 
Monument,  National  Park  Service,  Los 
Alamos,  NM— Correction 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Correction 


hi  notice  document  96-32095 
beginning  on  page  66694  in  the  issue  of 
Wednesday,  December  18, 1996  make 
the  following  corrections: 

On  page  66694,  in  the  third  column, 
in  the  second  paragraph,  include  the 
Pueblo  of  Santa  Ana  in  the  list  of 
consulted  Indian  tribes. 

On  page  66695,  in  the  second  column, 
in  the  second  paragraph,  include  the 
Pueblo  of  Santa  Ana  in  the  list  of  Indian 
tribes  with  a  shared  group  identity 
reasonably  traced  to  the  37  sets  of 
Native  American  human  remains  and 
ten  associated  funeraiy  objects. 

Cte  page  66695,  in  the  second  column, 
in  the  third  paragraph,  include  the 
Pueblo  of  Santa  Ana  in  the  list  of 
notified  Indian  tribes. 

On  page  66695,  in  the  third  colimm, 
in  the  first  paragraph,  include  the 
Pueblo  of  Santa  Ana,  the  Pueblo  of 
Santa  Clara,  and  the  Pueblo  of  Santo 
Domingo  in  the  list  of  Indian  tribes  to 
whom  the  37  sets  of  Native  American 
himian  remains  and  ten  associated 
funerary  objects  may  be  repatriated. 
Dated:  February  5. 1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

(FR  Doc.  97-3684  Filed  2-13-97;  8:45  am] 
BIUJNQ  CODE  4910-70-F 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Ot)jects  from 
near  Yerington.  Nevada,  in  the 
Possession  of  ttie  Nevada  State 
Museum,  Carson  City,  NV 

agency:  National  Park  Service,  biteror. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
near  Yerington,  Nevada,  in  the 
possession  of  the  Nevada  State  Museum, 
Carson  City,  NV. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  the  Nevada  State  Museum 
professional  stafi  in  consultation  with 
representatives  of  the  Yerington  Paiute 
Tribe. 

Before  1970,  human  remains 
representing  one  individual  were 
collected  by  an  unknown  person  and 
delivered  to  the  Nevada  State  Museum. 
"Yerington"  was  written  on  the  box  the 
human  remains  were  delivered  in.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 


Morphological  evidence  indicates  this 
individual  is  Native  American  based  on 
cranial  shape  and  dental  traits.  One 
tooth  in  the  craniimi  shows  pre-contact 
type  wear  and  lingual  tilting,  supporting 
precontact  but  otherwise  unknown  age. 
Historic  emd  ethnographic  evidence 
indicates  only  the  Yerington  Paiute 
Tribe  has  occupied  the  Yerington  area 
in  historic  times,  and  no  non-Paiute 
precontact  cultiu^s  have  been  identified 
within  the  Yerington  area.  Oral  tradition 
presented  by  representatives  of  the 
Yerington  Paiute  Tribe  supports  this 
conclusion. 

In  1984,  human  remains  representing 
one  individual  were  recovered  during 
water  line  construction  by  the  City  of 
Yerington,  Nevada.  No  known 
individual  was  identified.  The  759 
associated  funerary  objects  include:  12 
white  buttons,  one  blue  button,  and  745 
turquoise-colored,  blue  and  black  glass 
trade  beads. 

Morphological  evidence  indicates  this 
individual  is  Native  American  based  on 
cranial  shape  and  dental  traits.  The 
associated  funerary  objects  date  this 
burial  to  after  1840.  The  manner  of 
internment  and  the  presence  of  glass 
beads  and  clothing  buttons  are 
consistent  with  Northern  Paiute  burials 
in  this  region.  Consultation  evidence 
indicates  the  Yerington  Paiute  Tribe  has 
occupied  this  area  since  precontact 
times.  Historic  and  ethnographic 
evidence  indicates  only  the  Yerington 
Paiute  Tribe  has  occupied  the  Yerington 
area  in  historic  times,  and  no  non-Paiute 
precontact  cultiues  have  been  identified 
within  the  Yerington  area. 

La  1987,  human  remains  representing 
one  individual  were  recovered  fit)m 
Smith  Valley,  Lyon  County,  NV.  by  the 
Nevada  Division  of  Investigations  and 
turned  over  to  the  Nevada  State 
Museiun  when  it  was  determined  to  be 
a  Native  American  individual.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Historic  and  ethnographic  evidence 
indicates  only  the  Yerington  Paiute 
Tribe  has  occupied  the  Yerington  area 
in  historic  times,  and  no  non-Paiute 
precontact  cultures  have  been  identified 
within  the  Yerington  area.  Oral  tradition 
presented  by  representatives  of  the 
Yerington  Paiute  Tribe  support  this 
conclusion. 

In  May  of  1990,  human  remains 
representing  one  individual  was  found 
by  a  private  citizen  near  Yerington, 
Nevada,  and  reported  to  the  Lyon 
County  Sheriff's  Office.  No  known 
individual  was  identified.  The  eight 
associated  funerary  objects  include: 
denim  jeans,  a  wool  army  jacket,  a 
braided  hackamore  bosal,  metal  rings 
and  leather  representing  a  saddle,  and 
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wrappings  consisting  of  a  rabbit  skin 
blanket,  and  possibly  a  wool  blanket. 

Based  on  biometric  attributes,  this 
individual  has  been  identified  as  Paiute. 
The  associated  funerary  objects  date  this 
burial  to  ca.  1920.  The  tightly  flexed 
posture,  talus  burial  setting,  twined 
rabbit  skin  blanket,  and  burial  with 
horse  tack  is  also  consistent  with 
specifically  Northern  Paiute  burial 
practices.  Consultation  evidence 
indicates  the  Yerington  Paiute  Tribe  has 
occupied  this  area  since  precontact 
times. 

In  1990,  human  remains  representing 
one  individual  were  recovered  by  the 
Nevada  Division  of  Investigations 
during  shallow  land  leveling  operations 
preparing  a  hay  pad  in  a  sandy  area  of 
a  privately  owned  ranch  near  Yerington, 
Nevada.  The  human  remains  were 
identified  as  Native  American  and 
turned  over  to  the  Nevada  State 
Museum.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Historic  and  ethnographic  evidence 
indicates  only  the  Yerington  Paiute 
Tribe  has  occupied  the  Yerington  area 
in  historic  times,  and  no  non-Paiute 
precontact  cultures  have  been  identified 
within  the  Yerington  area.  Oral  tradition 
presented  by  representatives  of  the 
Yerington  Paiute  Tribe  support  this 
conclusion. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
exposed  by  heavy  equipment  on  the 
John  Connaly  (Connolly?)  Ranch  in 
Mason  Valley,  Nevada,  and  turned  over 
to  the  Nevada  State  Museum  by  an 
unknown  person.  No  known  individual 
was  identified.  The  1,870  associated 
funerary  objects  include:  a  leather 
thong,  a  rubber  shoe  fragment,  four 
buttons  (two  bone,  two  white  glass), 
three  metal  shanked  buttons,  1,803  glass 
beads,  a  brass  band  (1  by  2  inches)  and 
57  olivella  shell  beads. 

Morphological  evidence  indicates  this 
individual  is  Native  American  based  on 
biometric  attributes,  cranial  shape,  and 
dental  traits.  The  associated  funerary 
objects  indicates  this  burial  dates  after 
1840,  and  are  consistent  with  funerary 
objects  present  in  known  Northern 
Paiute  (including  Yerington  Paiute) 
historic  burials.  Consultation  evidence 
presented  by  representatives  of  the 
Yerington  Paiute  Tribe  indicates  the 
area  of  Connolly  Ranch  was  a  burial 
area  for  a  Yerington  Paiute  family. 

At  an  unknown  date,  human  remains 
representing  one  individual  were  found 
by  Mr.  and  Mrs.  George  Compston. 
"near  Yerington",  Nevada  and  donated 
to  the  Nevada  State  Museum.  No  known 
individual  was  identified.  The 
approximately  3,135  associated  funerary 


objects  include:  3,071  glass  trade  beads, 
60  pine  nuts,  several  twine  and  cordage 
fragments,  four  buttons,  and  wood 
fragments. 

This  individual  has  identified  as 
Native  American  based  on  the 
associated  funerary  objects  present.  The 
associated  funerary  objects  also  indicate 
this  burial  dates  after  1840,  when  such 
objects  became  locally  available  with 
the  immigration  of  American  settlers 
through  Nevada.  The  cloth  wrapping, 
associated  beads  and  pine  nuts  indicates 
this  was  an  intentional  Northern  Paiute 
burial.  Consultation  evidence  indicates 
the  Yerington  Paiute  Tribe  has  occupied 
this  area  since  precontact  times. 

Based  on  the  above  mentioned 
information,  officials  of  the  Nevada 
State  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  seven 
individuals  of  Native  American 
ancestry.  Officials  of  the  Nevada  State 
Museum  have  also  detenmfied  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the 
5,772  objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Nevada  State  Museum  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2),  and 
43  CFR  10.9  (d)(1)  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Yerington  Paiute  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Yerington  Paiute  Tribe,  Fallon 
Paiute  Shoshone  Tribes,  Washoe  Tribe 
of  California  and  Nevada,  Walker  River 
Paiute  Tribe,  and  Pyramid  Lake  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
afli  Hated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Amy  Dansie,  Nevada  Division  of 
Museums  and  History  NAGPRA 
coordinator.  600  N.  Carson,  Carson  City. 
Nevada  89710;  telephone:  (702)  687- 
4810,  extension  245.  before  Mttrch  17, 
1997.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
to  the  Yerington  Paiute  Tribe  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  January  31, 1997. 
Veletta  Canouts, 
Acting  Departmental  Consulting  Archeolgist. 

Deputy  Manager,  Archeology  and  Ethnograpy 
Program. 

IFR  Doc.  97-3683  Filed  2-13-97;  8:45  ami 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  from 
Kenai,  AK,  in  ttie  Possession  of  the 
University  of  Alaska  Museum, 
Fairbanks,  AK 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Alaska  Museum,  Fairbanks,  AK. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Alaska  Museum  professional  staff  in 
consultation  with  representatives  of  the 
Kenaitze  Indian  Tribe. 

In  1960,  human  remains  representing 
one  individual  were  recovered  from 
private  lands  across  from  the  Moose 
River  Bridge  and  the  Sterling  Highway, 
Kenai,  AK  by  Mr.  Frederick  Hadleigh- 
West.  No  known  individual  was 
identified.  The  two  associated  funerary 
objects  include  faunal  material  and  a 
white  clay  bead. 

Ethnographic  evidence  and  historical 
documents  indicate  the  area 
surrounding  Kenai,  AK,  are  traditionally 
associated  with  the  Kenaitze  Indian 
Tribe  based  on  types  of  associated 
funerary  objects,  early  written  accounts, 
and  oral  history.  Consultation  evidence 
presented  by  representatives  of  the 
Kenaitze  Indian  Tribe  indicates  that  this 
site  is  located  within  a  known 
traditional  burial  area. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Alaska  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  University  of  Alaska  Museum  have 
also  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(A).  the  two  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
University  of  Alaska  Museum  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Kenaitze  Indian  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Kenaitze  Indian  Tribe. 
Representatives  of  any  other  Indian  tribe 
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that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Gary  Selinger,  Special  Projects 
Manager,  University  of  Alaska  Museum, 
907  Yukon  Drive,  Fairbanks,  AK  99775- 
1200;  telephone:  (907)  474-6117,  before 
March  17, 1997.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Kenaitze  Indian  Tribe  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 
Dated:  January  28, 1997. 
Michele  C.  Aubry, 
Acting  Departmental  Consulting 
Archeologist, 

Archeology  and  Ethngraphy  Program. 
(FR  Doc.  97-3682  Filed  2-13-97;  8:45  am) 

BILLING  CODE  431»-70-F 


Notice  of  Intent  to  Repatriate  a  Cultural 
item  from  Arizona  in  the  Possession  of 
the  Metropolitan  Museum  of  Art,  New 
Yoric,  NY 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  25  U.S.C.  3005  (a)(2), 
of  the  intent  to  repatriate  a  cultural  item 
in  the  possession  of  the  Metropolitan 
Museum  of  Art,  New  York,  NY,  which 
meets  the  definition  of  "object  of 
cultural  patrimony"  under  Section  2  of 
the  Act. 

The  cultural  item  is  an  Apache  Gaan 
mask  of  painted  wood  and  cloth. 

This  mask  was  collected  by  E.  H. 
Davis  between  1910-1911,  and 
transferred  to  the  Metropolitan  Museum 
of  Art  from  the  Museum  of  Primitive  Art 
in  1978. 

The  cultural  affiliation  of  this  item  is 
San  Carlos  Apache  as  verified  by  the 
San  Carlos  Apache  Tribe.  The  Tribe  has 
indicated  that  this  item  has  ongoing 
traditional  and  cultural  importance  to 
the  tribe  and  could  not  have  been 
conveyed  by  any  individual  tribal 
member. 

Based  on  the  above  mentioned 
information,  officials  of  the 
Metropolitan  Museum  of  Art  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D),  this  cultural  item  has 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Officials  of  the 
Metropolitan  Museum  of  Art  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001(2),  there  is  a  relationship  of  shared 
groi'p  identity  which  can  be  reasonably 
traced  between  this  item  and  the  San 
Carlos  Apache  Tribe. 


This  notice  has  been  sent  to  officials 
of  the  Camp  Verde  Yavapai- Apache 
Community,  the  Fort  McDowell 
Mohave-Apache  Community,  the 
Payson  Tonto  Apache  Tribe,  the  San 
Carlos  Apache  Tribe,  and  the  White 
Mountain  Apache  Tribe. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Julie  Jones,  Curator  in  Charge, 
Department  of  the  Arts  of  Africa, 
Oceania,  and  the  Americas, 
Metropolitan  Museum  of  Art,  New  York, 
NY  10028-1098,  telephone  (212)  570- 
3705  before  March  17, 1997. 
Repatriation  of  these  objects  to  the  San 
Carlos  Apache  Tribe  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 
Dated:  February  7, 1997. 
-  Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-3683  Filed  2-13-97;  8:45  am] 
nUJNO  CODE  431fr-70-F 


Bureau  of  Reclamation 

Columt>ia  River  System  Operation 
Review,  Selection  of  a  System 
Operation  Strategy,  Record  of  Decision 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  record 

of  decision. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  the 
Record  of  Decision  (signed  February  7, 
1997)  which  documents  the  decision  of 
the  Bureau  of  Reclamation 
(Reclamation)  to  implement  existing 
and  modified  plans  related  to  reservoir 
regulation  and  project  operation  for 
Hungry  Horse  (Montana)  and  Grand 
Coulee  (Washington)  projects. 
ADDRESSES:  Copies  of  the  Record  of 
Decision  may  be  requested  from: 
Regional  Director,  Bureau  of 
Reclamation,  Attention:  Catherine 
Konrath,  Pacific  Northwest  Region,  1150 
North  Curtis  Road,  Boise,  ID  83706- 
1234;  telephone  (208)  378-5008. 

Copies  of  the  Record  of  Decision  are 
available  for  inspection  and  review  at 
the  following  Reclamation  offices: 
— Commissioners  Office,  1849  C  Street 

NW,  Room  7627,  Washington.  DC 
— Lower  Columbia  Area  Ofnce,  825  NE 

Multnomah,  Suite  1110,  Portland, 

Oregon 
— Upper  Columbia  Area  Office,  1917 

Marsh  Road,  Yakima,  Washington 
— Grand  Coulee  Power  Office,  Grand 

Coulee,  Washington 


— Hungry  Horse  Field  Office,  Hungry 

Horse,  Montana 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Reclamation,  Pacific 
Northwest  Region,  Attention:  Catherine 
Konrath,  1150  North  Curtis  Road,  Boise, 
Idaho  83706-1234;  telephone  (208)  378- 
5008. 

SUPPLEMENTARY  INFORMATION: 
Reclamation,  the  U.S.  Army  Corps  of 
Engineers,  and  the  Bonneville  Power 
Administration  are  responsible  for 
management  of  the  Federal  Columbia 
River  Power  System.  In  1990,  the  three 
Federal  agencies  began  the  System 
Operation  Review  for  the  purpose  of 
developing  and  implementing  a 
coordinated  system  operating  strategy 
for  managing  the  multiple  uses  of  the 
system  while  meeting  the  biological 
needs  of  the  species  protected  under  the 
Endangered  Species  Act.  Pursuant  to  the 
National  Environmental  Policy  Act  of 
1969,  the  selection  of  the  system 
operation  strategy  preferred  alternative 
is  documented  in  the  Final 
Environmental  Impact  Statement, 
November  1995. 

Dated:  February  7, 1997. 
John  W.  Keys,  m. 

Regional  Director,  Pacific  Northwest  Fegion. 
|FR  Doc.  97-3811  Filed  2-13-97;  8:45  am) 

BILUNG  CODE  4310-a4-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Final  Judgment  and 
Competitive  Impact  Statement;  United 
States  V.  Signature  Flight  Support 
Corporation 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  §  16(b)-(h),  that  a  proposed 
Final  Judgment,  Stipulation,  and 
Competitive  Impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  v.  Signature 
Flight  Support  Corporation,  Civil  No. 
97-0248.  The  proposed  Final  Judgment 
is  subject  to  approval  by  the  Court  after 
the  expiration  of  the  statutory  60-day 
public  comment  period  and  compliance 
with  the  Antitrust  Procedures  and 
Penalties  Act,  15  U.S.C.  §  16(bHh). 

On  February  3, 1997,  the  United 
States  filed  a  Complaint  seeking  to 
enjoin  a  transaction  in  which  Signature 
Flight  Support  Corporation 
("Signature")  agreed  to  acquire 
International  Aviation  Palm  Beach,  Inc. 
("International  Aviation").  Signature 
and  International  Aviation  are  two  of 
three  fixed  base  operators  ("FBOs") 
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located  at  Palm  Beach  International 
Airport  ("PBI")  in  West  Palm  Beach, 
Florida.  FBOs  provide  terminals, 
fueling,  hangars  and  other  services  to 
general  aviation  customers,  such  as 
businesses  and  individuals  with  private 
planes.  Signature's  proposed  acquisition 
of  International  Aviation  would  have 
created  a  duopoly  at  PBI.  The  Complaint 
alleged  that  the  proposed  acquisition 
would  substantially  lessen  competition 
in  providing  FBO  services,  such  as  jet 
fueling  and  hangar  and  ramp  rental 
space,  to  general  aviation  customers  at 
PBI  in  violation  of  Section  7  of  the 
Clayton  Act,  15  U.S.C.  §  18. 

Ine  proposed  Final  Judgment  orders 
Signature  to  sell  certain  of  its  assets  and 
leaseholds  of  its  FBO  business  at  PBI  to 
a  purchaser  who  has  the  capability  to 
compete  effectively  in  the  provision  of 
FBO  services  to  general  aviation 
customers  at  PBI.  The  Stipulation  also 
imposes  a  hold  separate  agreement  that, 
in  essence,  requires  the  defendant  to 
ensure  that,  until  the  divestitive 
mandated  by  the  Final  Judgment  has 
been  accomplished.  Signature's  FBO 
business  at  PBI  will  be  held  separate 
and  apart  from,  and  operated 
independently  of,  any  of  its  other  FBO 
assets  and  businesses.  A  Competitive 
Impact  Statement  filed  by  the  United 
States  describes  the  Complaint,  the 
proposed  Final  Judgment,  and  remedies 
available  to  private  litigants. 

Public  comment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments,  and  responses  thereto,  will 
be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Written 
comments  should  be  directed  to  Roger 
W.  Fones,  Chief,  Transportation,  Energy 
and  Agriculture  Section,  Antitrust 
Division,  325  Seventh  Street,  N.W., 
Suite  500,  Washington,  D.C.  20530 
(telephone:  (202)  307-6351).  Copies  of 
the  Complaint,  Stipulation,  proposed 
Final  Judgment  and  Competitive  Impact 
Statement  are  available  for  inspection  in 
Room  215  of  the  U.S.  Department  of 
Justice,  Antitrust  Division,  325  Seventh 
Street,  N.W..  Washington,  D.C.  20530 
(telephone:  (202)  514-2481)  and  at  the 
office  of  the  Clerk  of  the  United  States 
District  Court  for  the  District  of 
Columbia,  333  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20001. 

Copies  of  any  of  these  materials  may 
be  obtained  upon  request  and  payment 
of  a  copying  fee. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 

United  States  District  Court,  District  of 
Columbia 

United  States  of  America.  Plaintiff,  v. 
Signature  Flight  Support  Corporation, 
Defendant.  Civil  Action  No.  97-0248 


Stipulation  and  Order 

It  is  stipulated  by  and  between  the 
undersigned  parties,  by  their  respective 
attorneys,  as  follows: 

1.  The  Coiul  has  jiuisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Coliunbia; 

2.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  hereto  attached 
may  be  filed  and  entered  by  the  Court, 
upon  the  motion  of  any  party  or  upon 
the  Court's  own  motion,  at  any  time 
after  compliance  with  the  requirements 
of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  16),  and 
without  further  notice  to  any  party  or 
other  proceedings,  provided  that 
plaintiff  has  not  v^rithdrawn  its  consent, 
which  it  may  do  at  any  time  before  the 
entry  of  the  proposed  Final  Judgment  by 
serving  notice  thereof  on  defendant  and 
by  filing  that  notice  with  the  Coiul; 

3.  Defendant  Signature  (as  defined  in 
paragraph  11.  A  of  the  proposed  Final 
Judgment  attached  hereto)  shall  abide 
by  and  comply  with  the  provisions  of 
the  proposed  Final  Judgment  pending 
entiy  of  the  Final  Judgment,  or  until 
expiration  of  time  for  all  appeals  of  any 
court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation,  comply  with  all  the  terms 
and  provisions  of  the  proposed  Final 
Judgment  as  though  the  same  were  in 
full  force  and  effect  as  an  order  of  the 
Court;  provided,  however,  that 
Signature  shall  not  be  obligated  to 
comply  with  Sections  IV  through  VIII  of 
the  proposed  Final  Judgment  unless  and 
until  the  closing  of  any  transaction  in 
which  Signature  directly  or  indirectly 
acquires  all  or  any  part  of  the  assets  or 
capital  stock  of  International  Aviation 
(as  defined  in  paragraph  11. B  of  the 
proposed  Final  Judgment  attached 
hereto); 

4.  Defendant  shall  not  consimunate 
the  transaction  before  the  Court  has 
signed  this  Stipulation  and  Order; 

5.  In  the  event  plaintiff  withdraws  its 
consent,  as  provided  in  paragraph  2 
above,  or  in  the  event  the  proposed 
Final  Judgment  is  not  entered  pursuant 
to  this  Stipulation,  the  time  has  expired 
for  all  appeals  of  any  court  ruling 
declining  entry  of  the  proposed  Final 
Judgment,  and  the  Court  has  not 
otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 


any  party  in  this  or  any  other 
proceeding. 

6.  The  defendant  represents  that  the 
divestiture  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  the  defendant  wall  later  raise 
no  claims  of  hardship  or  difficulty  as 
grounds  for  asking  the  Court  to  modify 
any  of  the  divestiture  provisions 
contained  therein. 

Dated:  February  5, 1997. 

For  PlaintiH  United  States  of  America: 
Joel  I.  Klein, 

Acting  Assistant  Attorney  General. 
Constance  K.  Robinson, 
Director  of  Operations 
Charles  Biggio, 
Senior  Counsel. 
Roger  W.  Fones, 
Chief 

Donna  N.  Kooperstein, 
Ass't  Chief. 

Kelly  Signs,  Michele  B.  Cano,  Robert 
McGeorge,  Michael  Harmonis, 

Attorneys,  U.S.  Departmental  of  Justice, 
Antitrust  Division,  Transportation,  Energy 
and  Agriculture  Department,  325  Seventh 
Street.  N.  W. ,  Suite  500.  Washington,  D.  C.    ■ 
20530.  (202)307-6475. 

For  Defendant  Signature  Flight  Support 
Corporation: 
Bruce  Van  Allen, 

Senior  Vice  President— Operations. 
Paul  J.  Mokris. 
General  Counsel. 
Freeborn  &  Peters 

By:  William  C  Holmes, 
A  Member  of  the  Firm,  Suite  3000, 31 1  South 
Wacker  Driver.  Chicago.  Illinois  60606-6677, 
(312)  360-6000. 

So  Ordered: 

United  States  District  Judge 
Dated: 

Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America  (hereinafter  "United  States"), 
having  filed  its  Complaint  herein  on 
February  5, 1997,  and  plaintiff  and 
defendant,  by  their  respective  attorneys, 
having  consented  to  the  entry  of  this 
Final  Judgment  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein  and  vdthout  this  Final  Judgment 
constituting  any  evidence  against  or  an 
admission  by  any  party  with  respect  to 
any  issue  of  law  or  fact  herein: 

And  whereas,  defendant  has  agreed  to 
be  bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Court; 

And  whereas,  prompt  and  certain 
divestiture  is  the  essence  of  this 
agreement  to  assure  that  competition  is 
not  substantially  lessened;  And 

Whereas,  plan  tiff  requires  defendant 
to  make  this  divestiture  for  the  purpose 
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of  remedying  the  loss  of  competition 
alleged  in  the  complaint; 

And  whereas,  defendant  has 
represented  to  plaintiff  that  the 
divestiture  required  below  can  and  will 
be  made  and  that  defendant  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  groimds  for  asking  the  Court  to 
modify  any  of  the  divestiture  provisions 
contained  below: 

Now,  therefore,  before  the  taking  of 
any  testimony  and  without  trial  or 
adjudication  of  any  issue  of  fact  or  law 
herein,  and  upon  consent  of  the  parties 
thereto,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  as 
follows: 

I.  Jurisdiction 

This  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto.  The 
Complaint  states  a  claim  upon  which 
relief  may  be  granted  against  defendant 
imder  Section  7  of  the  Clayton  Act,  as 
amended  (15  U.S.C.  §  18). 

n.  Definitions 

As  used  in  this  Final  Judgment: 

A.  "Signature"  means  Signatiu'e 
FUght  Support  Corporation,  a  Delaware 
corporation  with  its  headquarters  in 
Orlando,  Florida,  and  includes  its 
successors  and  assigns,  its  parents, 
subsidiaries,  affiliates,  and  directors, 
officers,  managers,  agents,  and 
employees  acting  for  or  on  behalf  of  any 
of  them. 

B.  "International  Aviation"  means 
International  Aviation  Palm  Beach,  Inc., 
a  Florida  corporation  with  its 
headquarters  in  West  Palm  Beach, 
Florida,  and  includes  its  successors  and 
assigns,  its  parents,  subsidiaries, 
affiliates,  and  directors,  officers, 
managers,  agents,  and  employees  acting 
for  or  on  behalf  of  any  of  them. 

C.  "The  Assets  to  be  Divested"  means 
all  rights,  titles  and  interests,  including 
all  fee,  leasehold  and  real  property 
rights,  in  tbe  following  assets,  owned  or 
controlled  by  Signature,  that  are  used  by 
Signature  to  provide  fuel  and  other 
services  to  general  aviation  customers  at 
FBI  Airport: 

1.  The  existing  Signature  terminal  and 
office  building  (building  #1626),  as 
shown  on  the  attached  map. 

2.  Approximately  71,000  square  feet 
of  hangar  space,  consisting  of  the 
existing  Signature  hangar  buildings 
#1625, 1627, 1628  and  1629. 

3.  The  existing  Signature  fuel  farm 
adjacent  to  Signature  hangar  building 
#1627,  consisting  of  approximately  one- 
half  acre,  as  shown  on  the  attached  map. 

4.  Approximately  23.5  acres  of  ramp 
space  adjacent  to  the  foregoing 


buildings,  as  shown  on  the  attached 
map. 

5.  Approximately  2.5  acres  of  parking 
space,  as  shown  on  the  attached  map. 

6.  Existing  office  furniture,  lobby 
furniture,  phone  system,  radios, 
television,  towing  equipment,  golf  carts, 
pickup  truck,  refuellers,  ground  power 
units  and  other  equipment  and  supplies 
necessary  and  appropriate  to  provide  a 
viable  FBO  at  the  foregoing  facilities. 

7.  Contracts  (including,  but  not 
limited  to,  customer  contracts)  and 
customer  Usts. 

D.  "FBI  Airport"  means  Palm  Beach 
International  Airport,  located  in  West 
Palm  Beach,  Florida. 

E.  "FBO"  means  any  or  all  services 
related  to  providing  fixed  based 
operator  services,  including,  but  not 
limited  to,  selling  fuel,  leasing  hangar, 
ramp  and  office  space,  providing  flight 
support  services,  performing 
maintenance,  providing  access  to 
terminal  facilities,  or  arranging  for 
ancillary  services  such  as  limousines, 
rental  cars  or  hotels. 

m.  Applicability 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendant,  its 
successors  and  assigns,  parents, 
subsidiaries,  affiUates,  directors, 
officers,  managers,  agents,  and 
employees,  and  to  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Defendant  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  or  substantially  all  of 
the  assets  of  its  business,  that  the 
purchaser  of  such  assets  agree  to  be 
bound  by  the  provisions  of  the  Final 
Judgment;  provided  however,  that 
defendant  need  not  obtain  such  an 
agreement  from  the  acquirer  of  The 
Assets  to  be  Divested  in  the  divestiture 
contemplated  herein. 

IV.  Divestiture  of  the  Assets  To  Be 
Divested 

A.  Defendant  is  hereby  ordered  and 
directed  in  accordance  with  the  terms  of 
this  Final  Judgment,  within  one 
hundred  and  eighty  (180)  calendar  days 
of  the  filing  of  this  Final  Judgment,  or 
within  five  (5)  business  days  after  notice 
of  entry  of  this  Final  Judgment, 
whichever  is  later,  to  divest  The  Assets 
to  be  Divested  to  a  piuchaser  acceptable 
to  the  plaintiff,  in  its  sole  discretion. 

B.  Divestiture  of  Signature's  leasehold 
interest  in  any  of  The  Assets  to  be 
Divested  shall  be  by  transfer  of  the" 
entire  leasehold  interest  which  shall  be 
for  the  entire  remaining  term  of  such 


leasehold  including  all  renewal  or 
option  rights. 

C.  Defendant  shall  use  its  best  efforts 
and  take  all  reasonable  steps  to 
accomplish  the  divestiture  as 
expeditiously  as  possible.  If  defendant 
has  not  accomplished  the  required 
divestiture  within  the  one  hundred  and 
eight  (180)  calendar  day  period 
specified  in  section  IV. A,  the  plaintiff 
may,  in  its  sole  discretion,  extend  the 
time  period  for  two  (2)  additional 
periods  of  time,  not  to  exceed  ninety 
(90)  calendar  days  in  total. 

D.  In  accomplishing  the  divestiture 
ordered  by  this  Final  Judgment, 
defendant  promptly  shall  make  known, 
by  usual  and  customary  means,  the 
availability  for  sale  of  The  Assets  to  be 
Divested.  Defendant  shall  notify  any 
person  making  an  inquiry  regarding  the 
possible  purchase  of  The  Assets  to  be 
Divested  that  the  sale  is  being  made 
pursuant  to  this  Final  Judgment  and 
provide  such  person  with  a  copy  of  the 
Final  Judgment.  Defendant  shall  make 
known  to  any  person  making  an  inquiry 
regarding  a  possible  purchase  of  The 
Assets  to  be  Divested  that  the  assets 
described  in  Section  II.C.  are  being 
offered  for  sale.  Defendant  shall  also 
offer  to  furnish  to  all  bona  fide 
prospective  purchasers  of  The  Assets  to 
be  Divested,  subject  to  customary 
confidentiality  assurances,  all 
information  regarding  The  Assets  to  be 
ENvested  customarily  provided  in  a  due 
diligence  process,  except  information 
subject  to  attorney-client  privilege  or 
attorney  work  product  privilege. 
Defendant  shall  make  available  such 
information  to  the  plaintiff  at  the  same 
time  that  such  information  is  made 
available  to  any  other  person.  Subject  to 
customary  confidentiality  assurance, 
defendant  shall  permit  prospective 
purchasers  of  The  Assets  to  be  Divested 
to  have  access  to  its  personnel,  to  make 
inspection  of  The  Assets  to  be  Divested, 
and  to  have  access  to  financial, 
operational,  and  other  dociunents  and 
information  relating  to  The  Assets  to  be 
Divested,  as  customarily  provided  as 
part  of  a  due  diligence  process. 

E.  Unless  the  United  States  otherwise 
consents  in  writing,  the  divestiture 
pursuant  to  Section  IV.A,  or  by  the 
trustee  appointed  pursuant  to  Section  V 
of  this  Final  Judgment,  shall  include  ail 
of  The  Assets  to  be  Divested  and  be 
accomplished  by  selUng  or  otherwise 
conveying  The  Assets  to  be  Divested  to 
a  purchaser  in  such  a  way  as  to  satisfy 
the  United  States,  in  its  sole  discretion, 
that  The  Assets  to  be  Divested  can  and 
will  be  used  by  the  purchaser  as  part  of 
a  viable,  ongoing  business  engaged  in 
the  provision  of  FBO  services  at  FBI. 
The  divestiture,  whether  pursuant  to 
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Section  IV  or  Section  V  of  this  Final 
Judgment,  shall  be  made  to  a  purchaser 
for  whom  it  is  demonstrated  to  the 
United  States'  sole  satisfaction,  that:  (1) 
the  purchaser  has  the  capability  and 
intent  of  competing  effectively  in  the 
provision  of  FBO  services  at  FBI;  (2)  the 
purchaser  has  or  soon  will  have  the 
managerial,  operational,  and  financial 
capability  to  compete  effectively  in  the 
provision  of  FBO  services  at  FBI;  and  (3) 
none  of  the  terms  of  any  agreement 
between  the  purchaser  and  defendant 
give  defendant  the  ability  unreasonably 
to  raise  the  purchaser's  costs,  to  lower 
the  purchaser's  efficiency,  or  otherwise 
to  interfere  in  the  ability  of  the 
purchaser  to  compete  effectively  in  the 
provision  of  FBO  service  at  FBI. 

V.  Appointment  of  Trustee 

A.  In  the  event  that  defendant  has  not 
divested  The  Assets  to  be  Divested 
within  the  time  specified  in  Sections 
IV.A  or  IV.C  of  this  Final  Judgment,  the 
Court  shall  appoint,  on  application  of 
the  United  States,  a  trustee  selected  by 
the  United  States  to  effect  the 
divestiture  of  The  Assets  to  be  Divested. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  The  Assets  to  be 
Divested.  The  trustee  shall  have  the 
power  and  authority  to  accomplish  the 
divestiture  at  the  best  price  then 
obtainable  upon  a  reasonable  effort  by 
the  trustee,  subject  to  the  provisions  of 
Sections  V  and  VI  of  this  Final 
Judgment,  and  shall  have  such  other 
powers  as  the  Court  shall  deem 
appropriate.  Subject  to  Section  V.C.  of 
this  Final  Judgment,  the  trustee  shall 
have  the  power  and  authority  to  hire  at 
the  cost  and  expense  of  defendant  any 
investment  bankers,  attorneys,  or  other 
agents  reasonably  necessary  in  the 
judgment  of  the  trustee  to  assist  in  the 
divestiture,  and  such  professionals  and 
agents  shall  be  accountable  solely  to  the 
trustee.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestiture  at  the  earliest  possible  time 
to  a  purchaser  acceptable  to  the  United 
States,  and  shall  have  such  other  powers 
as  this  Court  shall  deem  appropriate. 
Defendant  shall  not  object  to  a  sale  by 
the  trustee  on  any  grounds  other  than 
the  trustee's  malfeasance.  Any  such 
objections  by  defendant  must  be 
conveyed  in  writing  to  plaintiffs  and  the 
trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  VI  of  this  Final 
Judgment. 

C.  The  trustee  shall  serve  at  the  cost 
and  expense  of  defendant,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 


assets  sold  by  the  trustee  and  all  costs 
and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
defendant  and  the  trust  shall  then  be 
terminated.  The  compensation  of  such 
trustee  and  of  any  professionals  and 
agents  retained  by  the  trustee  shall  be 
reasonable  in  light  of  the  value  of  The 
Assets  to  be  Divested  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished. 

D.  Defendant  shall  use  its  best  efforts 
to  assist  the  trustee  in  accomplishing 
the  required  divestiture.  The  trustee  and 
any  consultants,  accountants,  attorneys, 
and  other  persons  retained  by  the 
trustee  shall  have  full  and  complete 
access  to  the  personnel,  book,  records, 
and  facilities  of  defendant,  and 
defendant  shall  develop  financial  or 
other  information  relevant  to  such  assets 
as  the  trustee  may  reasonably  request, 
subject  to  reasonable  protection  for 
trade  secret  or  other  confidential 
research,  development,  or  commercial 
information.  Defendant  shall  take  no 
action  to  interfere  with  or  to  impede  the 
trustee's  accomplishment  of  the 
divestiture. 

E.  After  its  appointment,  the  trustee 
shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  If  the  trustee  has  not 
accomplished  such  divestiture  within 
six  (6)  months  after  its  appointment,  the 
trustee  thereupon  shall  file  promptly 
with  the  Court  a  report  setting  forth  (1) 
the  trustee's  efforts  to  accomplish  the 
required  divestiture,  (2)  the  reasons,  in 
the  trustee's  judgment,  that  the  required 
divestiture  has  not  been  accomplished, 
and  (3)  the  trustee's  recommendations; 
provided,  however,  that  to  the  extent 
such  reports  contain  information  that 
the  trustee  deems  confidential,  such 
reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall  at 
the  same  time  furnish  such  report  to  the 
parties,  who  shall  each  have  the  right  to 
be  heard  and  to  make  additional 
recommendations  consistent  with  the 
purpose  of  the  trust.  The  Court  shall 
enter  thereafter  such  orders  as  it  shall 
deem  appropriate  in  order  to  carry  out 
the  purpose  of  the  trust,  which  may,  if 
necessary,  include  extending  the  trust 
and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by 
the  plaintiffs. 


VI.  Notification 

Within  two  (2)  business  days 
following  execution  of  a  definitive 
agreement,  contingent  upon  compliance 
vn\h  the  terms  of  this  Final  Judgment, 
to  effect,  in  whole  or  in  part,  any 
proposed  divestiture  pursuant  to 
Section  IV  or  V  of  this  Final  Judgment, 
defendant  or  the  trustee,  whichever  is 
then  responsible  for  effecting  the 
divestiture,  shall  notify  plaintiff  of  the 
proposed  divestiture.  If  the  trustee  is 
responsible,  it  shall  similarly  notify 
defendant.  The  notice  shall  set  forth  the 
details  of  the  proposed  transaction  and 
list  the  name,  address,  and  telephone 
number  of  each  person  not  previously 
identified  who  offered  to,  or  expressed 
an  interest  in  or  a  desire  to,  acquire  any 
ownership  interest  in  the  assets  that  are 
the  subject  of  the  binding  contract, 
together  with  full  details  of  same. 
Within  fifteen  (15)  calendar  days  of 
receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  from  defendant, 
the  proposed  purchaser,  any  other  third 
party,  or  the  trustee  if  applicable 
additional  information  concerning  the 
proposed  divestiture  and  the  proposed 
purchaser.  Defendant  and  the  trustee 
shall  furnish  nay  additional  information 
requested  within  fifteen  (15)  calendar 
days  of  the  receipt  of  the  request,  unless 
the  parties  shall  otherwise  agree.  Within 
thirty  (30)  calendar  days  after  receipt  of 
the  notice  or  within  twenty  (20) 
calendar  days  after  plaintiff  has  been 
provided  the  additional  information 
requested  from  defendant,  the  proposed 
purchaser,  any  third  party,  and  the 
trustee,  whichever  is  later,  the  United 
States  shall  provide  written  notice  to 
defendant  and  the  trustee,  if  there  is 
one,  stating  whether  or  not  it  objects  to 
the  proposed  divestiture.  If  the  United 
States  provides  written  notice  to 
defendants  and  the  trustee  that  it  does 
not  object,  then  the  divestiture  may  be 
consimimated,  subject  only  to 
defendant's  limited  right  to  object  to  the 
sale  under  Section  V.B  of  this  Final 
Judgment.  Absent  written  notice  that  the 
United  States  does  not  object  to  the 
proposed  purchaser  or  upon  objection 
by  the  United  States,  a  divestiture 
proposed  imder  Section  IV  shall  not  be 
consummated.  Upon  objection  by  the 
United  States,  or  by  defendant  under  the 
proviso  in  Section  V.B.  a  divestiture 
proposed  under  Section  V  shall  not  be 
consummated  unless  approved  by  the 
Court. 

Vn.  Affidavits 

A.  Within  twenty  (20)  calendar  days 
of  the  closing  of  any  transaction  in 
which  signature  directly  or  indirectly 
acquires  all  or  any  part  of  the  assets  or 
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capital  stock  of  International  Aviation, 
and  every  thirty  (30)  calendar  days 
thereafter  until  the  divestiture  has  been 
completed  wrhether  pursuant  to  Section 
IV  or  Section  V  of  this  Final  Judgment, 
defendant  shall  deliver  to  plaintiff  an 
affidavit  as  to  the  fact  and  manner  of 
defendant's  compliance  with  Section  IV 
or  V  of  this  Final  Judgment.  Each  such 
affidavit  shall  include,  inter  aUa,  the 
name,  address,  and  telephone  number  of 
each  person  who,  at  any  time  after  the 
period  covered  by  the  last  such  report, 
made  an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  The  Assets  to 
be  Divested,  and  shall  describe  in  detail 
each  contact  with  any  such  person 
during  that  period. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  this  Final  Judgment, 
defendant  shall  deliver  to  plaintiff  an 
affidavit  which  describes  in  detail  all 
actions  defendant  has  taken  and  all 
steps  defendant  has  implemented  on  an 
on-going  basis  to  preserve  The  Assets  to 
be  Divested  pursuant  to  Section  IX  of 
this  Final  Judgment  and  describes  the 
functions,  duties  and  actions  taken  by  or 
undertaken  at  the  supervision  of  the 
individual(s)  described  at  Section  IX.H 
of  this  Final  Judgment  with  respect  to 
defendant's  efforts  to  preserve  The 
Assets  to  be  Divested.  The  affidavit  also 
shall  describe,  but  not  be  limited  to, 
defendant's  efforts  to  maintain  and 
operate  The  Assets  to  be  Divested  as  an 
active  competitor,  maintain  the 
management,  sales,  marketing  and 
pricing  of  The  Assets  to  be  Divested 
apart  from  that  of  defendant's  other 
businesses  that  provide  FBO  services, 
maintain  and  increase  sales  of 
defendant's  FBO  operation  at  FBI,  and 
maintain  The  Assets  to  be  Divested  in 
operable  condition,  continuing  normal 
maintenance.  Defendant  shall  deliver  to 
plaintiff  an  affidavit  describing  any 
changes  to  the  efforts  and  actions 
outlined  in  defendant's  earlier 
affidavit(s)  filed  pursuant  to  this  Section 
within  fifteen  (15)  calendar  days  after 
the  change  is  implemented. 

C.  Defendant  shall  preserve  all 
records  of  all  efforts  made  to  preserve 
and  divest  The  Assets  to  be  EKvested. 

Vm.  Financing 

Defendant  shall  not  finance  all  or  nay 
part  of  any  divestiture  made  pursuant  to 
Sections  IV  or  V  of  this  Final  Judgment 
without  the  prior  written  consent  of  the 
United  States. 

DC.  Preservation  of  Assets 

Until  the  divestiture  required  by  the 
Final  Judgment  has  been  accomplished: 


A.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  The  Assets  to 
be  Divested  will  be  maintained  and 
operated  as  an  ongoing,  economically 
viable  and  active  competitor  in  the 
provision  of  FBO  services;  and  that, 
except  as  necessary  to  comply  with 
Sections  IX  to  IX.H  of  this  Final 
Judgment,  the  management  of  The 
Assets  to  be  Divested  shall  be  kept 
separate  and  apart  form  the  management 
of  defendant's  other  FBO  operations  and 
will  not  be  influenced  by  defendant, 
and  the  books,  records,  and 
competitively  sensitive  sales,  marketing 
and  pricing  information  associated  with 
The  Assets  to  be  Divested  will  be  kept 
separate  and  apart  bom  that  of 
defendant's  other  businesses  that 
provide  FBO  services. 

B.  Defendant  shall  take  all  steps 
necessary  to  ensure  that  The  Assets  to 
be  Divested  are  fully  maintained  in 
operable  condition  and  shall  maintain 
and  adhere  to  normal  maintenance 
schedules  for  The  Assets  to  be  Divested. 

C.  Defendant  shall  provide  and 
maintain  sufficient  sources  of  credit  to 
maintain  The  Assets  to  be  Divested  as 
a  viable,  ongoing  business. 

D.  Defendant  shall  provide  and 
maintain  sufficient  working  capital  to 
maintain  The  Assets  to  be  Divested  as 
a  viable,  ongoing  business. 

E.  Defendant  shall  not,  except  as  part 
of  a  divestiture  approved  by  the  United 
States,  remove,  sell,  or  transfer  any  of 
The  Assets  to  be  Divested,  other  than 
sales  in  the  ordinary  course  of  business. 

F.  Unless  it  has  obtained  the  prior 
approval  of  the  United  States,  defendant 
shall  not  terminate  or  reduce  the  current 
employment,  salary,  housing,  or  benefit 
arrangements  for  any  personnel 
employed  by  defendant  who  work  at,  or 
have  managerial  responsibility  for.  The 
Assets  to  be  Divested,  except  in  the 
ordinary  course  of  business. 

G.  Defendant  shall  take  no  action  that 
would  jeopardize  its  ability  to  divest 
The  Assets  to  be  Divested  as  a  viable, 
ongoing  business. 

H.  Defendant  shall  appoint  a  person 
or  persons  to  oversee  "1116  Assets  to  be 
Divested,  and  who  will  be  responsible 
for  defendant's  compliance  with  Section 
DC  of  this  Final  Judgment. 

X.  Compliance  Inspection 

Only  for  the  purposes  of  determining 
or  securing  compUance  with  the  Final 
Judgment  and  subject  to  any  legally 
recognized  privilege,  from  time  to  time: 

A.  Duly  authorized  representatives  of 
the  plaintiff,  including  consultants  and 
other  persons  retained  by  the  United 
States,  upon  written  request  of  the 
Assistant  Attorney  (General  in  charge  of 
the  Antitrust  Division,  and  on 


reasonable  notice  to  defendant  made  to 
its  principal  offices,  shall  be  permitted: 

(1)  Access  during  office  hours  of 
defendant  to  inspect  and  copy  all  books, 
ledgers,  accounts,  correspondence, 
memoranda,  and  other  records  and 
documents  in  the  possession  or  under 
the  control  of  defendant,  who  may  have 
counsel  present,  relating  to  enforcement 
of  this  Final  Judgment;  and 

(2)  Subject  to  the  reasonable 
convenience  of  defendant  and  without 
restraint  or  interference  from  it,  to 
interview  its  officers,  employees,  and 
agents,  who  may  have  counsel  present, 
regarding  any  such  matters. 

B.  Upon  the  vmtten  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  made  to 
defendant's  principal  offices,  defendant 
shall  submit  such  written  reports,  under 
oath  is  requested,  with  respect  to 
enforcement  of  this  Final  Judgment. 

C.  No  information  or  docxmients 
obtained  by  the  means  provided  in 
Section  VII  or  X  of  this  Final  Judgment 
shall  be  divulged  by  a  representative  of 
the  plaintiff  to  any  person  other  than  a 
duly  authorized  representative  of  the 
Executive  Branch  of  the  United  States, 
except  in  the  course  of  legal  proceedings 
to  which  the  plaintiff  is  a  party 
(including  grand  jury  proceedings),  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

D.  If  at  the  time  information  or 
dociunents  are  furnished  by  defendant 
to  plaintiff,  defendant  represents  and 
identifies  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
defendant  marks  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  imder  Rule  26(c)(7)  of  the 
Federal  Rules  of  Qvil  Procedure,"  then 
ten  (10)  calendar  days  notice  shall  be 
given  by  plaintiff  to  defendant  prior  to 
diviilging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding). 

XI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Ck>urt 
for  the  purpose  of  enabling  any  of  the 
parties  to  this  Final  judgment  to  apply 
to  this  Court  at  any  time  for  such  further 
orders  and  directions  as  may  be 
necessary  or  appropriate  for  the 
construction  or  carrying  out  of  this  Final 
Judgment,  for  the  modification  of  any  of 
the  provisions  hereof,  for  the 
enforcement  of  compliance  herewith, 
and  for  the  punishment  of  any 
violations  hereof. 
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Xn.  Termination 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  will  expire  on  the 
tenth  anniversary  of  the  date  of  its  entry. 

Xm.PubUc  Interest 

Entry  of  this  Final  Judgment  is  in  the 
pubUc  interest. 

Dated:    

United  States  District  Judge 

This  page  could  not  be  reprinted  in  the 
Federal  Register,  however,  it  may  be 
inspected  in  Suite  215.  U.S.  Department  of 
Justice,  Legal  Procedures  Unit,  325  7th  St., 
N.W.,  Washington,  D.C  at  (202)  514-2481 
and  at  the  Office  of  the  Clerk  of  the  United 
States  Court  for  the  District  of  Columbia. 

Competitive  Impact  Statement 

The  United  States,  pursuant  to 
Section  2(b)  of  the  Antitrust  Procedures 
and  Penalties  Act  ("APPA"),  15  U.S.C. 
§§  16(bHh),  files  this  Competitive 
Impact  Statement  relating  to  the 
proposed  Final  Judgment  submitted  for 
entry  in  this  civil  antitrust  proceeding. 

I.  Nature  and  Purpose  of  the  Proceeding 

On  February  5. 1997,  the  United 
States  filed  a  Complaint  alleging  that  the 
proposed  acquisition  of  International 
Aviation  Palm  Beach,  Inc.  (hereinafter 
"International  Aviation")  by  Signature 
Flight  Support  Corporation,  (hereinafter 
"Signature")  would  violate  Section  7  of 
the  Clayton  Act,  15  U.S.C.  §  18.  The 
Complaint  alleges  that  Signature  and 
International  Aviation  are  two  of  three 
providers  of  fixed  base  operator  ("FBO") 
services  for  general  aviation  customers 
at  Palm  Beach  International  airport 
("FBI")  located  in  West  Pahn  Beach, 
Florida,  and  that  this  transaction  will 
combine  them.  Signature  and 
International  Aviation  compete  head-to- 
head  on  price  and  quality  of  services  to 
general  aviation  customers.  This 
acquisition  would  eliminate  this 
competition,  reducing  the  number  of 
competitors  from  three  to  two,  creating 
a  FBO  duopoly  at  FBI.  As  a  result,  the 
effect  of  the  merger  would  be  to  give 
Signature  the  market  power  to  raise 
prices  and  lower  the  quaUty  of  services 
to  FBI  general  aviation  customers.  The 
merger  would  also  make  coordinated 
behavior  by  Signature  and  Jet  Aviation 
(the  other  remaining  FBO)  easier, 
resulting  in  higher  prices.  Thus,  the 
proposed  acquisition  is  likely  to  lessen 
competition  substantially  in  the  market 
for  FTBO  services  at  FBI  in  violation  of 
Section  7  of  the  Qayton  Act,  as 
amended,  15  U.S.C.  §  18.  The  prayer  for 
relief  in  the  Complaint  seeks  (1)  a 
judgment  that  the  proposed  acquisition 
would  violate  Section  7  of  the  Clayton 
Act:  and  (2)  a  preliminary  and 


permanent  injunction  preventing 
Signature  and  International  Aviation 
from  consummating  the  proposed 
acquisition. 

At  the  same  time  the  Complaint  was 
filed,  the  United  States  also  filed  a 
proposed  settlement  that  would  permit 
Signature  to  complete  its  acquisition  of 
International  Aviation,  but  requires  a 
divestiture  that  would  preserve 
competition  for  general  aviation 
customers  at  FBI.  This  settlement 
consists  of  a  Stipulation  and  Order,  and 
a  proposed  Final  Judgment. 

The  proposed  Final  Judgment  orders 
Signature  to  sell  certain  FBO  assets 
(hereinafter  "The  Assets  to  be 
Divested")  to  a  purchaser  who  has  the 
capability  to  compete  effectively  in  the 
provision  of  FBO  services  to  general 
aviation  customers  at  PBI.  The  Assets  to 
be  Divested  include  Signature's  terminal 
building,  four  hangars,  a  fuel  farm,  and 
adjacent  ramp  and  parking  space. 
Signature  must  complete  the  divestiture 
of  these  FBO  assets  before  the  later  of 
one  hundred  and  eighty  (180)  calendar 
days  after  the  consiunmation  of  the 
proposed  acquisition  of  International 
Aviation  of  five  (5)  days  after  entry  of 
the  Final  Judgment,  in  accordance  with 
the  procedures  specified  in  the 
proposed  Final  Judgment.  If  Signatiu« 
should  fail  to  accomplish  the 
divestiture,  a  trustee  appointed  by  the 
Court  would  be  empowered  to  divest 
these  assets. 

The  Stipulation  and  Order  and  the 
proposed  Final  Judgment  also  impose  a 
hold  separate  agreement  that  requires 
defendant  to  ensure  that,  until  the 
divestiture  mandated  by  the  Final 
Judgment  has  been  accomphshed.  The 
Assets  to  be  Divested  will  be  held 
separate  and  apart  from,  and  operated 
independently  of.  Signature's  other  FBO 
assets  and  businesses. 

The  United  States  and  Signature  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  after 
compliance  with  the  APPA.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the 
provisions  of  the  proposed  Final 
Judgment  and  to  punish  violations 
thereof. 

II.  Events  Giving  Rise  to  the  Alleged 
Violation 

A.  The  Parties  and  the  Proposed 
Transaction 

On  March  22, 1996,  Signature, 
International  Aviation,  International 
Aviation  Teterboro  Inc.  and  IAS 
Holdings,  Inc.  (the  parent  of 
International  Aviation  and  IntemaUonal 


Aviation  Teterboro,  Inc.)  entered  into  an 
agreement  under  which  Signature 
would  seek  to  acquire  the  assets  of  the 
three  companies  for  approximately  $18 
million. 

Signature  is  a  wholly  owned 
subsidiary  of  BBA  Group  PLC,  a  British 
holding  company.  Signatiu«  is  a 
Delaware  corporation  with  its  principal 
place  of  business  in  Orlando,  Florida. 
Signature  operates  a  nationwide 
network  of  34  FBOs  throughout  the 
United  States,  including  one  at  PBI. 
Signature's  total  revenues  for  fiscal  year  . 
1995  were  $233  million. 

International  Aviation  operates  an 
FBO  at  PBI  airport  in  West  Pahn  Beach, 
Florida,  International  Aviation  is  a 
subsidiary  of  IAS  Holdings,  Inc.,  which, 
in  conjunction  with  its  subsidiary 
International  Aviation  Teterboro,  Inc.. 
also  operates  FBO  facilities  at 
Westchester  County  (NY)  airport,  and 
Teterboro  (NJ)  airport. 

B.  The  FBO  Services  Market 

FBOs  are  facilities  located  at 
commercial  airports  that  provide  flight 
support  services,  including  aircraft 
fueling,  ramp  and  hangar  rentals,  office 
space  rentals,  and  other  services  to 
general  aviation  customers.  General 
aviation  customers  include  charter, 
private  and  corporate  aircraft  operators, 
as  distinguished  from  scheduled 
commercial  airlines.  Last  year,  general 
aviation  customers  purchased  around  $1 
billion  of  jet  fuel  from  FBOs  nationwide. 

FBO  services  include  sales  of  jet 
aviation  ("Jet  A")  fuel  and  aviation 
gasoUne  ("avgas"),  and  ramp,  hangar 
and  office  space  rental.  FBOs  do  not 
charge  separately  for  many  services 
offered  to  general  aviation  customers, 
such  as  use  of  customer  and  pilot 
lounges,  baggage  handling,  and  flight 
planning  support;  rather,  they  recover 
the  costs  for  these  services  in  the  price 
that  they  charge  for  fuel.  There  are  some 
services  for  which  FBOs  do  charge 
separately,  such  as  hangar  rental,  office 
space  rental,  ramp  parking  fees, 
catering,  cleaning  the  aircraft,  arranging 
groimd  transportation  and  maintenance 
on  the  aircraft.  General  aviation 
customers  generally  buy  fuel  from  the 
same  FBO  from  which  they  obtain  other 
services. 

The  largest  source  of  revenue  for  an 
FBO  is  its  fuel  revenues.  FBOs  sell  Jet 
A  fuel  for  jet  aircraft,  turboprops  and 
heUcopters,  and  avgas  for  smaller, 
piston  driven  planes.  In  1995,  Jet  A  fuel 
sales  at  PBI  were  approximately  $15 
million;  avgas  sales  were  less  than  $1 
million.  Revenues  for  hangar  rentals  and 
parking  fees  at  PBI  in  1995  were 
approximately  $1  million. 
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The  Complaint  alleges  that  the 
provision  of  FBO  services  to  general 
aviation  customers  at  PBI  is  a  relevant 
market  (i.e.,  a  line  of  commerce  and  a 
section  of  the  country)  under  Section  7 
of  the  Clayton  Act.  Cieneral  aviation 
customers  cannot  obtain  fuel,  hangar, 
ramp  and  other  services  offered  at  PBI, 
except  through  an  FBO  authorized  to 
sell  such  products  and  services  by  the 
local  airport  authority.  Thus,  general 
aviation  customers  have  no  alternatives 
to  FBOs  for  these  products  and  services 
when  they  land  at  PBI. 

.  FBOs  at  other  airports  would  not 
provide  economically  practical 
alternatives  for  general  aviation 
customers  who  currently  use  PBI. 
Although  there  are  a  niunber  of  smaller 
airports  in  the  region,  they  are  not 
economically  viable  substitutes  for  PBI 
general  aviation  customers.  General 
aviation  customers  use  PBI  because  of 
its  location,  convenience  and  facilities. 
General  aviation  customers  have  chosen 
PBI  because  of  its  proximity  to  their 
ultimate  destination  (whether  their 
residence,  business  or  other  place); 
using  a  different  airport  would 
significantly  increase  their  driving  time. 
PBI  has  facilities  that  other  airports  lack: 
longer  runways,  precision  instrument 
landing  capability,  a  24-hour  landing 
tower,  and  a  U.S.  Customs  facility. 
Because  of  these  and.  other  factors,  there 
are  not  enough  general  aviation 
customers  who  have  selected  PBI  as 
their  airport  who  would  switch  to  other 
airports  to  prevent  anticomjjetitive  price 
increases  for  fuel  and  other  services  at 
PBI  resulting  from  this  acquisition. 

In  addition,  post-acquisition  price 
increases  at  PBI  for  fuel  would  not  be 
prevented  by  efforts  of  general  aviation 
customers  to  decrease  hiel  purchases  at 
PBI  by  increasing  fuel  purchases  at 
airports  outside  the  region.  Carrying 
more  fuel  than  is  necessary  to  reach  the 
next  destination  is  referred  to  in  the 
industry  as  "tankering."  Most  pilots 
tanker  to  some  extent  in  response  to  fuel 
prices;  that  is,  they  buy  more  fuel  at 
their  ougin  if  it  is  significantly  cheaper 
so  they  can  buy  less  at  their  destination 
(or  vice  versa).  Tankering,  however, 
would  prevent  a  post-merger  fuel  price 
increase  only  if  it  would  increase 
significantly  after  the  merger,  resulting 
in  significant  lost  fuel  sales  at  PBI.  For 
a  number  reasons,  FBI  general  aviation 
customers  are  not  likely  to  change  their 
ciurent  tankering  practices  enough  to 
prevent  a  post-merger  fuel  price 
increase  at  PBI.  First,  tankering  is  not 
possible  on  all  flights,  particularly  on 
those  that  are  near  the  aircraft's 
maximum  range.  Second,  some  pilots 
are  unwilling  to  carry  around  excess 
fuel  due  to  safety  concerns.  Third, 


tankering  itself  is  costly:  fuel  is  heavy 
and  the  extra  weight  requires  that  more 
fuel  be  burned,  and  there  is  additional 
wear  and  tear  on  the  engine  and  landing 
gear.  These  added  costs  mean  that  only 
large  fuel  price  differences  can  induce 
tankering. 

Available  data  confirmed  that 
tankering  is  unlikely  to  prevent  a  post- 
merger  fuel  price  increase  at  PBI.  Using 
information  on  average  prices  and 
quantities  of  jet  fuel  sold  at  PBI,  we 
estimated  the  elasticity  of  demand  for 
)et  A  fuel  at  PBI.  The  demand  for  Jet  A 
fuel  at  PBI  is  inelastic.  The  elasticity 
was  estimated  to  be  about  .7,  which 
indicates  that  tankering,  and  all  other 
forms  of  substitution,  would  not  lead  to 
a  fuel  sales  decrease  at  PBI  sufficient  to 
deter  a  price  increase. 

C.  Competition  Between  Signature  and 
International  Aviation 

Signature  and  International  Aviation 
are  direct  competitors  in  the  provision 
of  FBO  services  to  general  aviation 
customers  at  PBI.  All  three  FBOs  at  PBI 
compete  over  price  and  service 
packages. 

General  aviation  customers  have 
benefited  from  competition  between 
Signature  and  International  Aviation  at 
PBI,  receiving  lower  prices  and 
improved  FBO  services.  The  elimination 
of  this  competition  would  reduce 
competition  significantly  in  the  market 
for  I%0  services  to  general  aviation 
customers^!  PBI.  Because  Signature  and 
International  Aviation's  facilities  are 
close  competitive  alternatives  for  a 
substantial  number  of  general  aviation 
customers  at  PBI,  competition  between 
these  FBOs  limits  the  ability  of  each 
FBO  to  raise  prices.  This  merger  would 
eliminate  the  price  constraining  impact 
each  has  on  the  other. 

In  addition,  as  a  result  of  Signature's 
acquisition  of  International  Aviation,  a 
duopoly  would  be  created  at  PBI, 
making  it  easier  for  the  two  remaining 
firms  to  coordinate  with  one  another 
and  raise  prices  and  lower  the  quality  of 
FBO  services  to  general  aviation 
customers  at  PBI. 

New  entry  is  not  likely  to  check 
Signature's  ability  to  raise  prices  or 
reduce  service  as  a  result  of  the 
acquisition.  The  airport  has  set  aside 
land  for  an  additional  FBO.  Although 
that  site  is  ciurently  in  use  as  the 
airport's  antennae  farm,  the  antennae 
farm  could,  at  a  cost,  be  relocated.  There 
are  additional  sunk  costs  of  entering, 
including  costs  associated  with 
construction  of  ramp,  terminal,  hangar 
and  fueling  facilities.  In  this  case,  all  of 
this  necessary  preparation  could  be 
completed  within  a  reasonable  period  of 
time;  that  is,  there  are  no 


insurmountable  obstacles  to  timely 
entry.  That  new  entry  coiUd  ocau* 
within  a  reasonable  period  of  time, 
however,  is  a  necessary  but  not 
sufficient  condition  for  new  entry  to 
prevent  the  anticompetitive  effects  of 
the  merger. 

The  Ultimate  issue  is  whether  a  firm 
would  enter  the  market  on  a  scale 
sufficient  to  cause  prices  to  fall  to  pre- 
merger levels.  The  answer  depends  not 
only  on  whether  entry  on  that  scale  is 
possible,  but  whether  it  would  be 
profitable  in  the  post-acquisition 
enviroiunent.  Here,  after  taking  into 
account  the  sunk  costs  required  for 
entry  on  the  airport,  the  likely  margins 
an  entrant  would  earn  over  time  at  pre- 
merger prices,  and  the  discount  or 
"hurdle"  rates  typically  used  in  the  FBO 
industry  to  make  similar  investment 
decisions,  it  appears  that  entry  at  PBI 
would  be  profitable  only  if  the  entrant 
could  build  a  significantly  smaller 
faciUty  but  still  achieve  a  market  share 
similar  to  that  of  the  three  current 
competitors,  all  without  significantly 
underpricing  its  PBI  rivals.  Because  an 
entrant  is  not  likely  to  be  able  to  lure 
customers  away  bom  incumbents 
without  offering  significant  discoimts  or 
providing  a  better  facility,  post-merger 
entry  is  unlikely  to  occur  at  PBI. 

D.  Anticompetitive  Consequences  of  the 
Acquisition 

The  Complaint  alleges  that  the 
combination  of  Signature  and 
International  Aviation  would 
substantially  increase  concentration  in 
the  market  for  the  provision  of  FBO 
services  at  PBI,  using  the  Herfindahl- 
Hirschman  Index  ("HHI") '  as  a  measiue 
of  market  concentration.  The  post- 
merger  HHI,  based  on  Jet  A  gallons  sold 
in  1995  at  PBI,  would  be  approximately 
5450  with  a  change  in  HHI  of  al>out 
2000  points.  For  that  year,  International 
Aviation  sold  approximately  40%  of  the 
throughput  at  PBI,  and  Signature 
accounted  for  approximately  25%  of 
sales.  If  the  proposed  acquisition  were 
consummated,  the  combined  company 


'  The  Herfindahl-Hirschman  Index,  or  "HHI."  is 
a  commonly  accepted  measure  of  market 
concentration.  It  is  calculated  by  squaring  the 
market  share  of  each  firm  competing  in  the  market 
and  then  summing  the  resulting  numbers.  For 
example,  for  a  market  consisting  of  four  firms  with 
shares  of  thirty,  thirty,  twenty,  and  twenty  percent, 
the  HHI  is  2600  (30'+30»*20**2C2=2600)l  The  HHI 
takes  into  account  the  relative  size  and  distribution 
of  the  firms  in  a  market  and  approaches  zero  when 
a  market  consists  of  a  large  number  of  firms  of 
relatively  equal  size.  The  HHI  increases  both  as  the 
number  of  firms  in  the  market  decreases  and  as  the 
disparity  in  size  between  those  firms  increases. 
Markets  in  which  the  HHI  is  between  1000  and 
1800  are  considered  to  be  moderately  concentrated, 
and  those  in  which  the  HHI  is  in  excess  of  1800 
points  are  considered  to  be  concentrated. 
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would  account  for  65%  of  the  jet  fuel 
sales  at  PBI. 

The  Complaint  further  alleges  that  the 
acquisition  of  International  Aviation  by 
Signature  would  substantially  lessen 
competition.  The  transaction  would 
have  the  following  effects,  among 
others: 

1.  actual  competition  between 
Signature  and  International  Aviation  in 
the  market  for  FBO  services  at  PBI  will 
be  eliminated; 

2.  competition  generally  in  the  market 
for  FBO  services  at  PBI  is  likely  to  be 
substantially  lessened; 

3.  prices  for  fuel  sold  to  general 
aviation  customers  at  PBI  are  likely  to 
increase. 

Several  sources  of  data  were 
examined  in  this  case  to  determine  the 
likely  effect  of  reducing  the  number  of 
FBOs  at  PBI  from  three  to  two.  Using 
estimates  of  the  PBI  Jet  A  fuel  demand 
elasticity  and  other  information,  a 
standard  economic  model  of 
competition  among  sellers  of 
differentiated  products  predicted  an 
overall  average  increase  in  the  price  of 
Jet  A  fuel  at  PBI  on  the  order  of  four 
percent  in  the  event  that  the  merger 
were  allowed  to  occur  without  a 
divestiture.  Also,  an  analysis  of  margins 
earned  by  Signature  at  its  many 
different  airports  suggested  that 
reducing  the  number  of  competitors 
from  three  to  two  tends  to  increase 
average  price  by  about  five  percent. 

in.  Explanation  of  the  Proposed  Final 
Judgment 

The  United  States  brought  this  action 
because  the  effect  of  the  acquisition  of 
International  Aviation  by  Signature  may 
be  substantially  to  lessen  competition, 
in  violation  of  Section  7  of  the  Clayton 
Act,  in  the  market  for  FBO  services  to 
general  aviation  customers  at  PBI.  The 
risk  to  competition  posed  by  this 
acquisition,  however,  would  be 
eliminated  if  certain  assets  and  leases 
currently  held  by  Signature  to  operate 
its  PBI  FBO  business  were  sold  and 
assigned  to  a  purchaser  that  could 
operate  them  as  an  active,  independent 
and  financially  viable  competitor.  To 
this  end,  the  provisions  of  the  proposed 
Final  Judgment  are  designed  to 
accomplish  the  sale  and  assignment  of 
certain  assets  and  leaseholds  to  such  a 
purchaser  and  thereby  prevent  the 
anticompetitive  effects  of  the  proposed 
acquisition. 

section  IV  of  the  proposed  Final 
Judgment  requires  defendant  Signature, 
within  one  hundred  and  eighty  (180) 
calendar  days  after  acquiring 
International  Aviation,  to  divest  the 
bulk  of  its  FBO  business,  as  set  out  in 
Section  II.C  (hereinafter  "The  Assets  to 


be  Divested")  of  the  proposed  Final 
Judgment.  Unless  the  United  States 
otherwise  consents  in  writing.  Signature 
is  required  to  divest  its  interests  in  its 
terminal  building,  four  hangars,  its  fuel 
farm,  and  ramp  and  parking  space 
adjacent  to  these  facilities.  In  addition. 
Signature  shall  divest  such  equipment 
and  supplies  as  is  necessary  and 
appropriate  to  operate  a  viable  FBO  at 
PBI.  Finally,  Signature  shall  transfer  i\s 
contracts,  including  customer  contracts, 
and  customer  lists,  for  providing  FBO 
services  at  PBI. 

Divestiture  of  the  assets  and 
leaseholds  will  cure  the  potential 
anticompetitive  consequences  of 
Signature's  acquisition  of  International 
Aviation.  The  Assets  to  be  Divested 
include  all  the  ramp,  hangar,  terminal, 
parking,  and  fuel  farm  assets  that  have 
been  used  by  Signature  in  providing 
FBO  services  at  PBI.  Together  with  the 
equipment,  supplies  and  customer 
contracts  and  lists,  these  assets  will  give 
a  qualified  purchaser  the  means  to 
establish  itself  as  a  competitive 
alternative  to  Signature  and  Jet 
Aviation.  Thus,  as  a  result  of  the 
divestiture  required  by  the  proposed 
Final  Judgment,  general  aviation 
consumers  at  PBI  will  continue  to  have 
a  choice  among  three  competitive  FBOs. 

Under  the  proposed  Final  Judgment, 
Signature  must  take  all  reasonable  steps 
necessary  to  accomplish  quickly  the 
divestiture  of  The  Assets  to  be  Divested, 
and  shall  cooperate  with  bona  fide 
prospective  purchasers  by  supplying  all 
information  relevant  to  the  proposed 
sale.  Should  Signature  fail  to  complete 
its  divestiture  within  one  hundred  and 
eighty  (180)  calendar  days,  the  Court 
will  appoint,  pursuant  to  Section  V,  a 
trustee  to  accomplish  the  divestiture. 
The  United  States  will  have  the 
discretion  to  delay  the  appointment  of 
the  trustee  for  up  to  an  additional  three 
months  should  it  appear  that  the  assets 
can  be  sold  in  the  extended  time  period. 

Following  the  trustee's  appointinent, 
only  the  trustee  will  have  the  right  to 
sell  the  diversiture  assets,  and 
defendant  Signature  will  be  required  to 
pay  for  all  of  the  trustee's  sale-related 
expenses.  The  trustee's  compensation 
will  be  structured  so  as  to  provide  an 
incentive  for  the  trustee  to  obtain  the 
highest  price  for  the  assets  to  be 
divested,  and  to  accomplish  the 
divestiture  as  quickly  as  possible. 

Section  VI  of  the  proposed  Final  " 
Judgment  would  assure  the  United 
States  an  opportunity  to  review  any 
proposed  sale,  whether  by  Signature  or 
by  the  trustee,  before  it  occurs.  Under 
this  provision,  the  United  States  is 
entitled  to  receive  complete  information 
regarding  any  proposed  sale  or  any 


prospective  purchaser  prior  to 
consummation.  Upon  objection  by  the 
United  States  to  a  sale  of  the  divestiture 
assets  by  the  defendant  Signature,  a 
proposed  divestiture  may  not  be 
completed.  Should  the  United  States 
object  to  a  sale  of  the  divested  assets  by 
the  trustee,  that  sale  shall  not  be 
consummated  unless  approved  by  the 
Court. 

Pursuant  to  Section  V.E,  should  the 
trustee  not  accomplish  the  divestiture 
within  six  months  of  appointment,  the 
trustee  and  the  parties  will  make 
recommendation  to  the  Court,  which 
shall  enter  such  orders  as  it  deems 
appropriate  to  carry  out  the  purpose  of 
the  trust,  which  may  include  extending 
the  trust  of  the  term  of  the  trustee's 
appointment. 

Under  Section  IX  of  the  proposed 
Final  Judgment,  defendant  Signature 
must  take  certain  steps  to  ensure  that, 
until  the  required  divestiture  has  been 
completed,  the  divestiture  assets  will  be 
maintained  as  a  separate,  ongoing, 
viable  business  and  kept  distinct  from 
Signature's  other  FBO  operations.  Until 
such  divestiture,  Signature  must  also 
continue  to  maintain  and  operate  the 
divestiture  assets  as  a  viable, 
independent  competitor  at  PBI,  using  all 
reasonable  efforts  to  maintain  and 
increase  sales  of  FBO  services  to  general 
aviation  customers.  Signature  must 
maintain  the  business,  so  that  it 
continues  to  be  stable,  including 
maintaining  all  records,  loans,  and 
personnel  necessary  for  its  operation. 

Section  X  requires  the  defendant  to 
make  available,  upon  request,  the 
business  records  and  the  personnel  of 
its  business.  This  provision  allows  the 
United  States  to  inspect  its  facilities  and 
ensure  that  the  defendant  is  complying 
with  the  requirements  of  the  proposed 
Final  Judgment.  Section  XII  of  the 
proposed  Final  Judgment  provides  that 
it  will  expire  on  the  tenth  anniversary 
of  its  entry  by  the  Court. 

IV.  Remedies  Available  to  Potential 
Private  Litigants 

Section  4  of  the  Clayton  Act,  15 
U.S.C.  §  15,  provides  that  any  person    . 
who  has  been  injured  as  a  result  of 
conduct  9rohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  well  as  costs  and 
reasonable  attorney's  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  damage  action.  Under 
the  provisions  of  Section  5(a)  of  the 
Clayton  Act,  15  U.S.C.  §  16(a),  the 
proposed  Final  Judgment  has  no  prima 
facie  effect  in  any  subsequent  private 
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lawsuit  that  may  be  brought  against  the 
defendant. 

V.  Procedure  for  Commenting  on  the 
Proposed  Final  Judgment 

The  United  States  and  defendant  have 
stipulated  that  the  proposed  Final 
Judgment  may  be  entered  by  the  Court 
after  compliance  with  the  provisions  of 
the  APPA,  provided  that  the  United 
States  has  not  withdrawn  its  consent. 
The  APPA  conditions  entry  upon  the 
Court's  determination  that  the  proposed 
Final  Judgment  is  in  the  public  interest. 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
efliective  date  of  the  proposed  Final 
Judgment  within  which  any  person  may 
submit  to  the  United  States  written 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  within  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  comments  will  be  given  due 
consideration  by  the  E)epartment  of 
Jiistice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to:  Roger  W.  Fones,  Chief, 
Transportation,  Energy  &  Agriculture 
Section,  Antitrust  Division,  325  Seventh 
Street,  N.W..  Suite  500,  Washington, 
D.C.  20530. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  J'inal 
Judgment,  a  full  trial  on  the  merits  of  its 
Complaint  against  Signature.  The 
United  States  is  satisfied,  however,  that 
the  divestiture  of  the  assets  and  other 
reUef  contained  in  the  proposed  Final 
Judgment  will  preserve  viable 
competition  in  the  provision  of  FBO 
services  to  general  aviation  customers  at 
PBI  that  otherwise  would  be  afiiected 
adversely  by  the  acquisition.  Thus,  the 
compliance  with  the  proposed  Final 
Judgment  and  the  completion  of  the  sale 
required  by  the  Judgment  would  achieve 
the  relief  the  government  would  have 
obtained  through  litigation,  but  avoids 
the  time,  expense,  and  uncertainty  of  a 
full  trial  on  the  merits  of  the 
government's  Complaint. 

Vn.  Standard  of  Review  Under  the 
APPA  For  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 


brought  by  the  United  States  be  subject 
to  a  sixty  (60)  day  comment  period,  after 
which  the  coiut  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination,  the  court 
may  consider — 

(1)  the  com{>etitive  impact  of  such 
judgment,  including  termination  of  alleged 
violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment; 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any,  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  §  16(e).  As  the  United  States 
Court  of  Appeal  for  the  D.C.  Circuit  has 
held,  this  statute  permits  a  cotut  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
secured  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft.  56  F.3d  1448, 
1461-62  p.C.  Qr.  1995). 

In  conducting  this  inquiry,  "the  Court 
is  nowhere  compelled  to  go  to  trial  or 
to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  ^  Rather, 

Absent  a  showing  of  coinipt  feilure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
•  *  •  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-America 
Dairymen,  Inc.,  1977-1  Trade  Cas. 
161,508,  at  71,980  (W.D.  Mo.  1977). 

Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
imrestricted  evaluation  of  what  relief 


>  119  Cong.  Rec.  24598  (1973).  See  United  States 
V.  Gillette  Co..  406  F.  Supp.  713,  715  P.  Mass. 
1975).  A  "public  interest"  determination  can  be 
made  properly  on  the  basis  of  the  Competitive 
Impact  Statement  and  Response  to  Comments  filed 
pursuant  to  the  APPA.  Although  the  APPA 
-authorizes  the  use  of  additional  procedures,  15 
U.S.C.  §  16(f],  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  93-1463,  93rd 
Cong.  2d  Sess.  S-9,  reprinted  in  (1974)  U.S.  Code 
Cong,  a  Ad.  News  6535. 6538. 


would  best  serve  the  pubUc."  United 
States  V.  BNS,  Inc.,  858  F.2d  456, 462 
(9th  Cir.  1988),  quoting  United  States  v. 
Bechtel  Coq).,  648  F.2d  660,  666  (9th 
Cir.).  cert,  denied.  454  U.S.  1083  (1981); 
see  also  Micmsoft,  56  F.3d  at  1460-62. 
Precedent  requires  that 

The  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting  ~ 
to  the  decree.  The  court  is  reqtiired  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  dectoe.^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  free  competition 
in  the  future.  Coiut  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liabihty.  "[A] 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  coiut 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public  interest.' 
(citations  omitted)."  * 

Vm.  Determinative  Materials  and 
Docummts 

There  are  no  materials  or  documents 
that  the  United  States  considered  to  be 
determinative  in  formulating  this 
proposed  Final  Judgment.  Accordingly, 
none  are  being  filed  with  this 
Competitive  Impact  Statement. 

Dated:  February  5, 1997. 


>  United  States  v.  Bechtel.  648  F.2d  at  666 
(citations  omitted)  (emphasis  added);  see  United 
States  v.  BNS.  Inc..  858  F.2d  at  463;  United  States 
V.  Sational  Broadcasting  Co..  449  F.  Supp.  1127. 
1143  (CD.  Cal.  1978);  United  States  v.  Gillette  Co.. 
406  F.  Supp.  at  716;  see  also  Microsoft.  56  F.3d  at 
1461  (whether  "the  remedies  (obtained  in  tl>e 
decree  are)  so  inconsonant  with  the  allegations 
charged  as  to  bll  outside  of  the  'reaches  of  the 
pubhc  interest.' ")  (citations  omitted). 

*  United  States  v.  American  Tel.  and  Tel.  Co.,  552 
F.  Supp.  131. 150  (D.D.C  1982)!  affd  sub  nam. 
Maryland  V.  United  States,  460  U.S.  1001  (1983). 
quoting  UnitedStates  v.  Gillette  Co..  supra,  406  F. 
Supp.  at  716;  United  States  v.  AJcon  Aluminum. 
Ud.,  605  F.  Supp.  619.  622  (WD.  Ky.  1965). 
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Respectfully  submitted, 

Kelly  Signs.  Michele  B.  Cano,  Robert 

McGeorge,  Michael  Hannonis, 

Trial  Attorneys,  U.S.  Department  of  Justice, 

Antitrust  Division,  Transportation,  Energy 

and  Afficulture  Section,  Suite  500. 325 

Seventh  Street,  N.W.,  Washington,  D.C. 

20530.(202)307-6351. 

[FR  Doc.  97-3698  Filed  2-13-97;  8:45  am) 

BNXMO  CODE  4410-11-M 


Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  October  21, 1996,  and 
published  in  the  Federal  Register  on 
November  29,  1996,  (61  FR  60729), 
Cambridge  Isotop>e  Lab,  50  Frontage 
Road,  Andover,  Massachusetts  01810, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Methaqualone  (2565)  

Dimethyttryptamine  (7435) 

Amphetamine  (1100)  

Mettiamphetamine  (1105) 

PenlotMrbital  (2270) 

S€CObart)ttal  (2315)  

PhencyclJdine  (7471)  

Cocaine  (9041)  

Codeine  (9050) 

Benzoylecogonine  (9180)  . 

Mettiadone  (9250)  

Mofphine  (9300)  . „.. 

Fentanyl  (9801)  ^ 


Schedule 


I. 
II. 
II. 
II. 
II. 
II. 
II. 
It. 
II. 
II. 
II. 
II. 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  C^ambridge  Isotope  Lab  to 
import  the  listed  controlled  substances 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
imder  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  Therefore, 
pursuant  to  Section  1008(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1311.42,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  January  27, 1997. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

IFR  Doc.  97-3795  Filed  2-13-97;  8:45  ami 

aiLLMQ  COM  4410-a*-M 


AnitMl  p.  Herrera,  M.D.;  Continuation 
of  Registration  with  Restriction; 
Correction 

January  31, 1997. 

In  notice  document  96-31252 
appearing  on  page  65075  in  the  issue  of 
Tuesday,  December  10, 1996,  make  the 
following  correction: 

On  page  65075  at  the  top  of  page 
(Docket  No.  94-41)  should  read  (Docket 
No.  94-80). 
James  S.  Milfbrd, 
Acting  Deputy  Administrator. 
[Fr  Doc.  97-3796  Filed  2-13-97;  8:45  am]  " 
BILUNG  CODE  4410-09-M 


Office  of  Justice  Programs 
[OJP  (OVC)  No.  1105] 
RIN  1121-AA30 

Victims  of  Crime  Act  Victim 
Compensation  Grant  Program 

agency:  Office  of  Justice  Programs, 
Office  for  Victims  of  Crime,  Justice. 
ACTION:  Final  Program  Guidelines. 

SUMMARY:  The  Office  for  Victims  of 
Crime  (OVC),  Office  of  Justice  Programs 
(OJP),  U.S.  Department  of  Justice  (DOJ) 
is  publishing  Final  Program  Guidelines 
to  implement  the  victim  compensation 
grant  program  as  authorized  by  the 
Victims  of  Crime  Act  of  1984,  as 
amended,  42  U.S.C.  10601,  et  seq. 
(hereafter  referred  to  as  VOCA). 
EFFECTIVE  DATE:  From  October  1, 1996 
(Federal  Fiscal  Year  1997  VOCA  grant 
program),  imtil  further  revised  by  OVC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  McCann  Cleland,  Director,  State 
Compensation  and  Assistance  Division, 
633  Indiana  Avenue  NW.,  Washington, 
DC  20531;  telephone  number  (202)  307- 
5983.  (This  is  not  a  toll-fi-ee  number.) 
SUPPt.EMENTARY  INFORMATION:  VOCA 
provides  federal  financial  assistance  to 
states  for  the  purpose  of  compensating 
and  assisting  victims  of  crime, 
providing  funds  for  training  and 
technical  assistance,  and  assisting 
victims  of  federal  crimes. 

These  Final  Program  Guidelines 
provide  information  on  the 
administration  and  implementation  of 
the  VOCA  victim  compensation  grant 
program  as  authorized  in  Section  1403 
of  VOCA,  Public  Law  98-473,  as 
amended,  codified  at  42  U.S.C.  10602 
and  10603b,  and  contain  the  following 
information:  Summary  of  the  Comments 
on  the  Proposed  Program  Guidelines; 
Background;  Funding  Allocation  and 
Application  Process;  Program 
Requirements;  Financial  Requirements; 
Monitoring;  and  Suspension  and 


Termination  of  Fimding.  These  Final 
Program  Guidelines  are  based  on  the 
experience  gained  and  legal  opinions 
rendered  since  the  inception  of  the  grant 
program  in  1986,  and  are  in  accordance 
with  VCXIA.  These  Final  Program 
Guidelines  are  all  inclusive.  Thus,  they 
supersede  any  Guidelines  previously 
issued  by  OVC. 

The  Office  of  Justice  Programs,  Office 
for  Victims  of  Crime,  in  conjunction 
with  the  Office  of  Policy  Development, 
DOJ,  and  the  Office  of  Information  and 
Regulatory  Affairs,  the  Office  of 
Management  and  Budget  (0MB),  has 
determined  that  this  rule  is  not  a 
"significant  regulatory  action"  for        * 
purposes  of  Executive  Order  12866  and, 
accordingly,  these  Final  Program 
Guidelines  were  not  reviewed  by  OMB. 

In  addition,  it  has  been  determined 
that  these  Final  Program  Guidelines  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities;  therefore,  an  analysis  of  the 
impact  of  these  Guidelines  on  such 
entities  is  not  required  by  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
etseq. 

The  program  reporting  requirements 
described  in  the  Program  Requirements 
section  have  been  approved  by  the  OMB 
as  required  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3504(h).  (OMB 
Approval  Number  1121-0014.) 

Summary  of  the  Revisions  to  the  1997 
Proposed  Program  Guidelines 

Proposed  VOCA  Victim 
Compensation  Program  Guidelines  were 
distributed  to  interested  individuals  and 
organizations  for  the  purpose  of 
soliciting  comments.  In  September, 
1996,  OVC  asked  the  state  VOCA  victim 
compensation  program  administrators 
attending  the  annual  conference  of  the 
National  Association  of  Crime  Victim 
Compensation  Boards  (NACVCB)  for 
their  comments.  In  September,  OVC  also 
mailed  copies  of  the  Proposed 
Guidelines  to  all  of  the  state  VCKIA 
victim  compensation  and  assistance 
program  administrators,  as  well  as  to  the 
executive  directors  of  national  victim 
organizations. 

OVC  received  comments  from  state 
VOCA  victim  compensation  and 
assistance  administrators, 
representatives  of  national  victim 
organizations,  and  one  state  legislator. 
In  total,  over  18  different 
recommendations,  questions,  and 
comments  were  received. 

As  a  result  of  the  comments  from  the 
field,  recent  legislative  amendments, 
and  modifications  of  applicable  federal 
regulations,  substantive  changes  were 
made  to  four  sections  of  tpe  Proposed 
Program  Guidelines,  including:  the 
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Availability  of  Funds,  the  Application 
Process,  the  Program  Requirements,  and 
the  Financial  Requirements.  These 
changes  are  summarized  in  the 
paragraphs  below,  and  incorporated  into 
the  complete  text  of  the  Final  Program 
Guidelines  for  Crime  Victim 
Compensation  Grants.  The  Final 
Program  Guidelines  also  include  several 
technical  corrections  that  are  not  listed 
in  this  summary  because  they  do  not 
affect  policy  or  implementation  of  the 
Guidelines. 

/.  Comments  From  the  Field 

A.  Administrative  Cost  Provision 

1.  Indirect  Cost.  Some  respondents 
questioned  OVC's  prohibiting  the  use  of 
these  funds  for  indirect  cost  and  noted 
that  this  was  inconsistent  with  rules 
governing  other  0]P  formula  grant 
programs.  Thus,  this  restriction  has 
been  eliminated  from  the  "Availability 
of  Funds"  section  of  the  Final  Program 
Guidelines. 

2.  Delivery  and  Quality  of  Services. 
Respondents  also  noted  that  VOCA 
compensation  programs,  like  VOCA 
assistance  programs  need  to  measure  the 
impact  of  their  activities  on  the  delivery 
and  quality  of  services  to  crime  victims 
throughout  their  state.  Thus,  the 
following  activities  can  now  be 
supported  by  VOCA  victim 
compensation  administrative  funds: 

a.  Improving  coordination  efforts  on 
behalf  of  crime  victims  with  other  OJP 
Offices  and  Bureaus  and  with  federal, 
state,  and  local  agencies  and 
organizations; 

b.  Providing  training  on  crime  victim 
compensation  program  issues  such  as 
application  and  eligibility  requirements 
and  range  of  compensable  expenses,  to 
state,  public,  and  nonprofit 
organizations  that  serve  or  assist  crime 
victims  such  as  law  enforcement 
officials,  victim  witness  coordinators, 
corrections  personnel,  social  service 
workers,  victim  service  providers,  and 
mental  health  and  medical 
professionals; 

c.  Purchasing,  printing,  and/or 
developing  applications,  brochures  and 
other  relevant  publications  such  as 
training  manuals  which  describe  the 
compensation  application  process, 
eligibility  criteria,  and  range  of  benefits, 
available  for  crime  victims; 

d.  £)eveloping  protocols,  policies,  and 
procedures  that  promote  coordination  of 
victim  compensation  and  victim 
assistance  services  and  improve  the 
ways  crime  victims  are  treated  and 
served; 


B.  Victim  Cooperation  with  Law 
Enforcement 

OVC  received  numerous  inquires 
concerning  the  VOCA  provision  which 
requires,  as  a  condition  of  eUgibiUty, 
that  a  program  promote  victim 
cooperation  with  the  reasonable 
requests  of  law  enforcement. 

Many  victims  of  crime  cannot  qualify 
for  compensation  because  they  have  not 
complied  with  reporting  and 
cooperating  requirements  found  in  most 
state  statutes.  There  are  many  reasons 
for  this,  including  fear  of  reprisal,  a 
belief  by  the  victim  that  the  pohce  are 
insensitive,  ineffective,  or  biased,  and 
other  reasons.  Historically,  the  most 
imder  reported  crimes  were  rape,  sexual 
assault,  and  domestic  violence. 
Moreover,  when  many  of  these  victims 
do  report,  they  fi^quently  miss  the  72- 
hour  reporting  requirement  used  as  a 
condition  of  eligibility  in  most  state 
compensation  programs. 

In  light  of  these  facts,  and  in  response 
to  comments  from  VOCA  program 
administrators  and  other  crime  victim 
advocates,  OVC  has  modified  the  Final 
Program  Guidelines.  Although  state 
crime  victim  compensation  programs 
maintain  the  authority  and  discretion  to 
establish  their  own  standards  for 
"reasonable  cooperation,"  OVC 
encourages  state  compensation  program 
staff  to  meet  with  victims  and  victim 
ser\'ice  providers  to  carefully  review 
whether  state  statutes,  program 
guidelines,  and  policies  are  responsive 
to  the  needs  of  crime  victims  and  to 
determine  possible  barriers  that  might 
impede  a  victim's  cooperation  with  law 
enforcement. 

Possible  impediments  include 
compelling  health  or  safety  reasons, 
such  as  apprehension  regarding 
I  personal  safety,  fear  of  retaliation,  and 
intimidation  by  the  offender  or  others. 
For  example,  some  victims  may  be 
reluctant  to  cooperate  fully  wi\h  law 
enforcement  after  receiving  threats  of 
violence  or  even  death  agaitist 
themselves  and  their  children  from  the 
offender. 

Age,  psychological,  cuhural,  or 
linguistic  barriers  may  also  influence 
the  extent  of  victim  cooperation  with 
law  enforcement.  For  instance,  there 
may  be  special  barriers  deterring  a 
young  child  or  senior  citizen  fi^m 
"reasonable  cooperation."  Likewise, 
embarrassment  and  shame  may  delay 
the  reporting  of  sexual  assault,  and 
cultural  and  language  differences  may 
diminish  a  victim's  access  to  the 
criminal  justice  system. 

In  setting  the  standard  for  victim 
cooperation  with  law  enforcement,  the 
state  program  should  determine  how 


much  weight  to  give  to  these 
considerations. 

VOCA's  "cooperation  with  the 
reasonable  requests  of  law  enforcement" 
requirement  may  be  fulfilled  by 
utiUzing  the  following  criteria  or  any 
other  criteria  the  state  believes  is 
necessary  to  encourage  victim 
cooperation  with  law  enforcement.  For 
example,  a  state  may: 

1.  Require  a  victim  to  report  the  crime 
to  a  law  enforcement  agency; 

2.  Require  a  victim  to  report  the  crime 
to  an  appropriate  governmental  agency, 
such  as  child  and/or  adult  protective 
services,  family  or  juvenile  court;  or 

3.  Accept  proof  of  the  completion  of 

a  medical  evidentiary  examination,  such 
as  medical  reports,  x-rays,  medical 
photographs,  as  well  as  other  clinical 
assessments  as  evidence  of  cooperation 
with  law  enforcement  in  cases  involving 
sexual  assault  or  abuse. 

Modifications  to  the  "victim 
cooperation  with  law  enforcement" 
language  are  contained  in  the  "Program 
Requirements"  section  of  the  Final 
Program  Guidelines. 

//.  Legislative  Changes 

A.  The  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996  (Pub.  L.  104- 
132) 

The  Antiterrorism  and  Effective  Death 
Penalty  Act  of  1996  (Public  Law  104- 
132)  (hereinafter  "The  Antiterrorism 
Act'),  signed  into  law  on  April  24, 1996. 
contained  a  number  of  victim  related 
provisions  that  amended  VOCA.  Listed 
below  are  three  provisions  that  resulted 
in  changes  to  the  "State  EUgibiUty 
Criteria"  section  of  the  Final  Program 
Guidelines. 

1.  State  Eligibility  Criteria/Mandatory 
Coverage  of  Terrorism  Victims  in  State 
Compensation  Statutes.  The 
Antiterrorism  Act  provides  for  a  new 
VOCA-eligibility  requirement  that  each 
state  must  include  "crimes  involving 
terrorism"  in  their  definition  of 
"compensable  crimes"^  Thus,  the  state 
must  offer  compensation  benefits  to: 

a.  Residents  and  non-residents  who 
are  injured  or  killed  by  a  crime 
involving  terrorism  occurring  within  the 
state; 

b.  Its  own  residents  who  are  injured 
or  killed  in  terrorist  attacks  occurring 
outside  the  United  States  or  in  a  state 
that  does  not  have  an  eligible  crime 
victim  compensation  program. 

The  law  gives  states  until  April  24. 
1997  (Federal  Fiscal  Year  1998  grant 
appUcation)  to  come  into  compliance 
with  this  new  eligibility  requirement  for 
receiving  federal  VOCA  compensation 
grants. 

2.  Means  Testing.  The  Antiterrorism 
Act  also  prohibits  any  federal,  state,  or 
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local  government  program  that  uses 
federal  funds  from  including  victim 
compensation  benefits  when 
determining  income  eligibility  for  an 
applicant,  if  the  applicant  needs  such 
assistance  (medical  or  otherwise),  in  full 
or  in  part,  because  of  the  commission  of 
a  crime  against  the  applicant. 

3.  Prohibition  Against  Awards  To 
Convicted  Persons  Owing  Fines.  The 
Antiterrorism  Act  prohibits  states  from 
awarding  victim  compensation  benefits 
to  any  person  convicted  of  a  federal 
crime  who  is  delinquent  in  paying  a 
fine,  monetary  penalty,  or  restitution 
imposed  for  the  offense.  This  provision, 
however,  will  not  become  effective  until 
the  U.S.  Attorney  General  and  the 
Director  of  the  Administrative  Office  of 
the  U.S.  Courts  issue  a  written 
determination  that  the  entities 
administering  federal  victim  programs 
have  access  to  accurate  and  efficient 
criminal  debt  payment  information.  As 
of  this  date,  no  such  determination  has 
been  made,  and  states  are  under  no 
obUgation  to  investigate  or  make 
determinations  on  whether  a  victim 
owes  a  federal  criminal  debt  before 
awarding  compensation  benefits. 

The  Antiterrorism  Act  also  resulted  in 
three  changes  to  the  "AvailabiHty  of 
Fimds"  section. 

a.  OVC  Reserve  Fund.  The  Anti- 
terrorism Act  authorizes  the  OVC 
Director  to  establish  a  reserve  fund,  up 
to  $50  million,  fixim  current  year  Crime 
Victims  Fimd  (Fimd)  deposits  which  are 
in  excess  of  110  percent  of  the  total 
amoimt  deposited  in  the  Fimd  during 
the  preceding  fiscal  year.  Reserve  fund 
monies  may  be  used  for  supplemental 
grants  to  assist  victims  of  terrorist  acts 
or  mass  violence  occurring  within  or 
outside  the  U.S.  The  OVC  Director  may 
award  reserve  funds  to  the  following 
entities: 

(1)  States  for  providing  compensation 
and  assistance  to  their  state  residents, 
who,  while  outside  of  the  borders  of  the 
United  States,  become  victims  of  a 
terrorist  act  or  mass  violence.  The 
beneficiaries,  however,  caimot  be 
persons  who  are  already  eligible  for 
compensation  under  the  Omnibus 
Diplomatic  Security  and  Antiterrorism 
Act  of  1986.  Individuals  covered  under 
this  Act  include  those  who  are  taken 
captive  because  of  their  relationship 
with  the  U.S.  government  as  a  member 
of  the  U.S.  Civil  Service,  as  well  as  other 
U.S.  citizens,  nationals,  or  resident 
ahens  who  are  taken  captive  while 
rendering  service  to  the  U.S.  similar  to 
that  of  civil  servants.  Dependent  family 
members  of  such  persons  also  are 
covered  under  the  Omnibus  Diplomatic 
Security  Act. 


(2)  States'  eUgible  crime  victim 
compensation  and  assistance  programs 
for  providing  compensation  and 
emergency  relief  for  the  benefit  of 
victims  of  terrorist  acts  or  mass  violence 
occurring  within  the  U.S.;  and 

(3)  U.S.  Attorney's  Offices  for  use  in 
coordination  with  state  victim 
compensation  and  assistance  efforts  in 
providing  relief  to  victims  of  terrorist 
acts  or  mass  violence  occurring  within 
the  U.S. 

(4)  The  Director  of  OVC  may  also 
award  OVC  reserve  funds  to  eligible 
state  compensation  and  assistance 
programs  to  offset  fluctuation  in  the 
funds  during  years  in  which  the  Fund 
decreases  and  additional  monies  are 
needed  to  stabilize  funding  for  state 
programs. 

b.  Unobligated  Grant  Funds. 
Beginning  with  FFY  1997  VOCA  grants, 
funds  not  obligated  by  the  end  of  the 
grant  period,  up  to  a  maximum  of 
$500,000,  will  be  returned  to  the  Fund, 
and  not  to  the  General  Treasury,  as  was 
the  practice  in  previous  years.  Returned 
funds  in  excess  of  $500,000  in  a  given 
year  shall  be  retximed  to  the  Treastiry. 
Once  any  portion  of  a  state's  grant  is 
returned  to  the  Fund,  the  funds  must  be 
redistributed  according  to  the  formula 
established  by  VOCA  and  the  Final 
Program  Guidelines.  States  are 
encouraged  to  closely  monitor  the 
expenditure  of  VOCA  funds  throughout 
the  grant  period  to  avoid  returning 
unobligated  balances  at  the  end  of  the 
grant  period. 

c.  Grant  Period  Extended.  The 
Antiterrorism  Act  extended  the  VOCA 
victim  compensation  grant  period  from 
the  year  of  award  plus  one,  to  the  year 
of  award  plus  two.  (Subsequent 
legislation  further  extended  the  grant 
period  to  the  year  of  award,  plus  three.) 

B.  Omnibus  Appropriations  Act  of  1997 

This  legislation  was  passed  by 
Congress  and  signed  into  law  by 
President  Clinton  in  September,  1996. 
This  Act  further  extended  the  grant 
period  to  the  year  of  award  plus  three. 
This  change  is  effective  for  all  FFY  1997 
grants.  The  Final  Program  Guidelines 
clarify  that  funds  are  available  for 
obligation  beginning  October  1  of  the 
year  of  the  award,  through  September  30 
of  the  FFY  three  years  later.  For 
example,  grants  awarded  in  November, 
1996  (FFY  1997)  are  available  for 
obligation  beginning  October  1, 1996 
through  September  30,  2000. 

This  modification  is  contained  in  the 
"Availability  of  Funds"  section  of  the 
Final  Program  Guidelines. 


m.  Changes  in  Applicable  Federal 
Regulations 

A.  Mandatory  Enrollment  in  U.S. 
Treasury  Department's  Automated 
Clearing  House  (ACH)  Vendor  Express 
Progsam 

In  accordance  with  the  Debt 
Collection  Improvement  Act  of  1996, 
the  U.S.  Treasury  Department  revised  its 
regulations  regarding  federal  payments. 
The  Final  Program  Guidelines  have  ' 
been  modified  to  require  that,  effective 
July  26, 1996,  all  federal  payments  to 
VOCA  victim  compensation  grantees 
must  be  made  via  electronic  funds 
transfer. 

States  that  are  new  award  recipients, 
or  those  that  have  previously  received 
funds  in  the  form  of  a  paper  check  from 
the  U.S.  Treastiry,  must  enroll  in  Ae 
Treasury  Department's  ACH  Vendor 
Express  program  before  requesting  any 
federal  funds.  This  means  that  V(5CA 
grantees  can  no  longer  receive 
drawdowns  against  their  awards  via 
paper  check  mailed  from  the  Treasury. 
Grant  recipients  must  enroll  in  ACH  for 
Treasury  to  electronically  transfer 
drawdowns  directly  to  their  banking 
institutions.  States  that  are  currently  on 
the  Letter  of  Credit  Electronic 
Certification  System  (LOCES)  will  be 
automatically  enrolled  in  the  ACH 
program.  This  modification  is  included 
in  the  "AppUcation  Process"  section  of 
the  Final  Program  Guidelines. 

B.  Higher  Audit  Threshold 

In  response  to  suggestions  made  by 
many  recipients  of  federal  grant  awards, 
including  VOCA  grant  recipients,  OMB 
Circular,  A-133  was  revised,  raising  the 
audit  threshold  to  $300,000  for  all 
organizations  receiving  federal  grants. 
This  means  that  those  state 
compensation  programs  that  expend 
$300,000  or  more  in  federal  funding 
within  the  state  fiscal  year  must  have  an 
audit  made  in  accordance  with  OMB 
Circular  A-133,  as  amended.  This  rule 
is  effective  for  all  fiscal  years  that  began 
on  or  after  July  1, 1996. 

Previously,  states  that  received 
$100,000  or  more  in  federal  financial 
assistance  in  any  fiscal  year  were 
required  to  have  a  single  audit  for  that 
year.  States  and  subredpients  receiving 
at  least  $25,000,  but  less  than  $100,000. 
in  a  fiscal  year  had  the  option  of 
performing  a  single  audit  or  an  audit  of 
the  federal  program,  and  state  and  local 
governments  receiving  less  than  $25,000 
in  any  fiscal  year  were  exempt  from 
audit  requirements.  This  modification  is 
contained  in  the  "Financial 
Requirements"  section  of  the  Final 
Program  Guidelines. 
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Guidelines  for  Crime  Victim 
Compensation  Grants 

/.  Background 

In  1984,  VOCA  established  the  Crime 
Victims  Fund  (Fund)  in  the  U.S. 
Treasury  and  authorized  the  Fund  to 
receive  deposits  from  fines  and 
penalties  levied  on  criminals  convicted 
of  federal  crimes.  This  Fund  provides 
the  source  of  funding  for  carrying  out  all 
of  the  activities  mandated  by  VOCA. 

OVC  makes  annual  VOCA  crime 
victim  compensation  grants  from  the 
Fund  to  eligible  states.  The  primary 
purpose  of  these  grants  is  to  supplement 
state  efforts  to  provide  financial 
assistance  and  reimbursement  to  crime 
victims  throughout  the  Nation  for  costs 
associated  with  being  a  victim  of  a 
crime,  and  to  encourage  victim 
cooperation  and  participation  in  the 
criminal  justice  system.  State  crime 
victim  compensation  programs  may  use 
VOCA  compensation  grant  funds  to  pay 
for  eligible  expenses  provided  by  the 
state  compensation  statute  except  for 
property  damage  and  property  losses. 

States  have  the  responsibility  for 
establishing  guidelines  and  procedures 
for  applying  for  crime  victim 
compensation  benefits  which  meet  the 
minimal  statutory  requirements 
outlined  in  VOCA  and  the  requirements 
in  these  Final  Program  Guidelines. 

n.  Funding  Allocation  and  Application 
Process 

A.  Distribution  of  Crime  Victim  Fund 

OVC  administers  the  deposits  made 
into  the  Fund  for  programs  and  services, 
as  specified  in  vdCA.  The  amount  of 
funds  available  for  distribution  each 
year  is  dependent  upon  the  total 
deposits  into  the  Fund  in  the  preceding 
Federal  Fiscal  Year. 

The  Federal  Courts  Administration 
Act  of  1992  removed  the  cap  on  the 
Fund,  beginning  with  FFY  1993 
deposits.  This  Act  also  eliminated  the 
need  for  periodic  reauthorization  of 
VOCA  and  the  Fund.  Thus,  under 
current  legislation,  the  Fund  will 
continue  to  receive  deposits. 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  provides  that 
the  deposits  into  the  Fund  are  to  be 
distributed  as  follows: 

1.  The  first  $3,000,000  deposited  in 
the  Fund  in  each  fiscal  year  is  available 
to  the  Administrative  Office  of  United 
States  Courts  for  administrative  costs  to 
carry  out  the  functions  of  the  judicial 
branch  under  Sections  3611  of  Title  18, 
U.S.  Code. 

2.  The  next  $10,000,000  deposited  in 
the  Fund  in  a  particular  fiscal  year: 

a.  85%  shall  be  available  to  the 
Secretary  of  Health  and  Human  Services 


for  grants  under  Section  4(d)  of  the 
Child  Abuse  Prevention  and  Treatment 
Act  for  improving  the  investigation  and 
prosecution  of  child  abuse  cases; 

b.  15%  shall  be  available  to  the 
Director  of  the  Office  for  Victims  of 
Crime  for  grants  under  Section  4(d)  of 
the  Child  Abuse  Prevention  and 
Treatment  Act  for  Assisting  Native 
American  Indian  Tribes  in  developing, 
establishing,  and  operating  programs  to 
improve  the  investigation  and 
prosecution  of  child  abuse  cases. 

3.  The  remaining  Fund  deposits  are 
distributed  as  follows: 

a.  48.5  percent  is  available  for  victim 
compensation  grants; 

b.  48.5  percent  is  available  for  victim 
assistance  grants; 

c.  3  percent  is  available  for  support  of 
services  to  federal  crime  victims  and  for 
demonstration,  training,  and  technical 
assistance  grants  to  eligible  crime  victim 
programs. 

B.  Availability  of  Funds 

1.  VOCA  Victim  Compensation  Grant 
Formula. 

The  Director  of  OVC  will  make  an 
annual  grant  to  eligible  state  crime 
victim  compensation  programs  equal  to 
40  percent  of  the  amounts  awarded  by 
the  state  program  to  victims  of  crime 
from  state  sources  of  revenue  during  the 
fiscal  year  preceding  the  year  of 
deposits  in  the  Fund  (two  years  prior  to 
the  grant  year).  Note:  Amounts  paid  to 
compensate  victims  for  property  damage 
or  property  loss  cannot  be  included  in 
a  state's  certification -for  a  VOCA  victim 
compensation  grant  award.  If  the 
amount  in  the  Fund  is  insufficient  to 
award  each  state  40  percent  of  its  prior 
year's  compensation  payout.  Section 
1403(a)(2)  of  VOCA  provides  that  all 
states  will  be  awarded  the  same  reduced 
percentage  of  their  prior  year  payout 
from  the  available  funds. 

2.  Reserve  Fund. 

As  the  result  of  the  provisions  in  the 
Antiterrorism  Act  amending  VOCA,  the 
OVC  Director  is  authorized  to  retain 
funds  in  a  reserve  fund,  up  to  $50 
million.  The  Director  may  utilize  the 
reserve  funds  in  order  to: 

a.  Award  supplemental  grants  to 
assist  victims  of  terrorist  acts  or  mass 
violence  outside  or  within  the  U.S.  The 
OVC  Director  may  grant  reserve  funds 
for  such  purposes  to  the  following 
entities: 

(1)  States  for  providing  compensation 
and  assistance  to  their  state  residents, 
who.  while  inside  their  state  borders  or 
outside  of  the  borders  of  the  United 
States,  become  victims  of  a  terrori.st  act 
or  mass  violence.  The  beneficiaries, 
however,  cannot  be  persons  who  are 
already  eligible  for  compensation  under 


The  Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986. 

Individuals  covered  under  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  include 
persons  who  are  taken  captive  because 
of  their  relationship  with  the  U.S. 
Government  as  a  member  of  the  U.S. 
Civil  Service,  as  well  as  other  U.S. 
citizens,  nationals,  or  resident  aliens 
who  are  taken  captive  while  rendering 
service  to  the  U.S.  similar  to  that  of  civil 
servants.  Dependent  family  members  of 
such  persons  also  are  covered  under  the 
Omnibus  Diplomatic  Security  Act. 

(2)  States'  eligible  crime  victim 

.  compensation  and  assistance  programs 
for  providing  emergency  relief, 
including  crisis  response  efforts, 
training,  and  technical  assistance  for  the 
benefit  of  victims  of  terrorist  acts  or 
mass  violence  occurring  within  the  U.S. 

(3)  U.S.  Attorney's  Ofnces  for  use  in 
coordination  with  state  victim 
compensation  and  assistance  efforts  in 
providing  emergency  relief  to  victims  of 
terrorist  acts  or  mass  violence  occurring 
within  the  U.S. 

b.  Offset  Fluctuations  in  Fund.  The 
OVC  director  may  also  use  the  reserve 
fund  to  offset  fluctuations  in  Fund 
deposits  for  state  compensation  and 
assistance  programs  in  years  in  which 
the  Fund  decreases  and  additional 
monies  are  needed  to  stabilize 
programs. 

3.  Grant  Period.  Federal  legislation 
passed  in  1996  also  makes  victim 
compensation  grant  funds  available  for 
expenditure  throughout  the  FFY  of 
award  as  well  as  in  the  next  three  fiscal  ■ 
years.  The  FFY  begins  on  October  1  and 
ends  on  September  30.  State  crime 
victim  compensation  programs  may  pay 
compensation  claims  retroactively  from 
October  1,  even  though  the  VOCA  grant 
may  not  be  awarded  until  later  in  the 
grant  period. 

4.  Grant  Deobligations.  Funds  not 
obligated  by  the  end  of  the  grant  period, 
up  to  a  total  of  $500,000,  will  be 
returned  to  the  Fund.  Once  any  portion 
of  a  state's  grant  is  returned  to  the  Fund, 
the  funds  must  be  redistributed 
according  to  the  rules  established  by 
VOCA  and  the  Final  Program 
Guidelines,  so  states  are  encouraged  to 
monitor  closely  the  exj>enditure  of 
VOCA  funds  throughout  the  grant 
period. 

C.  Administrative  Costs 

1.  Purpose  of  Administrative  Cost 
Allowance.  Since  FFY  1995,  the  VOCA 
fias  allowed  up  to  five  percent  of  crime 
victim  compensation  grant  funds  to  be 
used  for  administering  the  state  crime 
victim  compensation  grant  program(s). 
It  is  in  the  state's  discretion  to  use  the 
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allowable  five  percent  for  program 
administration.  However,  any  part  of  the 
allowable  five  percent  which  is  not  used 
for  administrative  purposes  must  be 
used  for  awards  of  compensation  to 
crime  victims. 

The  intent  of  this  iAt)vision  of  VOCA 
is  to  support  and  advance  program 
administration  in  all  operational  areas 
including  claims  processing,  staff 
development  and  training,  public 
outreach,  and  program  funding  by 
supporting  those  activities  that  will 
improve  program  effectiveness  and 
service  to  crime  victims.  If  a  state  elects 
to  use  up  to  five  percent  of  their  VOCA 
compensation  grant  for  administrative 
purposes,  only  those  costs  directly 
associated  with  administering  the 
program,  enhancing  overall  program 
operations  such  as  training  and  public 
outreach  regarding  eligiblity 
requirements  and  available  benefits,  and 
ensuring  comphance  with  federal 
requirements,  can  be  paid  with  limited 
administrative  grant  funds.  Further, 
states  must  certify  that  VCKIA  funds 
used  for  administrative  purposes  will 
not  be  used  to  supplant  state  or  local 
funds  but  will  be  used  to  increase  the 
amount  of  state  funds  that  are  available 
for  administering  the  compensation 
program.  For  the  purpose  of  establishing 
a  baseline  level  of  effort,  states  should 
maintain  documentation  as  to  the 
overall  administrative  commitment  of 
the  state  prior  to  their  use  of  VCXIA 
administrative  grant  funds. 

2.  Allowable  Costs.  Allowable 
administrative  costs  include  but  are  not 
limited  to  the  following:  program 
personnel,  salary  and  benefits:  travel 
costs  for  attendance  at  state,  regional, 
and  national  compensation  training 
conferences;  computer  equipment  and 
support  services;  audit  costs;  costs 
involved  in  the  production  and 
distribution  of  program  brochures  and 
posters,  and  other  program  outreach 
activities;  professional  fees  for  computer 
services  and  peer  review  of 
compensation  claims;  agency 
membership  dues  for  victim 
compensation  organizations;  program 
enhancements  such  as  toll-free 
numbers;  special  equipment  and 
materials  to  facilitate  service  to  persons 
with  disabilities,  and  other  reasonable 
costs  directly  related  to  administering  a 
compensation  program. 

The  following  activities  impact  the 
delivery  and  quality  of  compensation 
services  to  crime  victims  throughout  the 
state  and,  thus,  can  be  supported  by 
administrative  funds: 

a.  Improving  coordination  efforts  on 
behalf  of  crime  victims  with  other  OJP 
Offices  and  Bureaus  and  with  federal. 


state,  and  local  agencies  and 
organizations; 

b.  Providing  training  on  crime  victim 
compensation  program  issues  such  as 
aplication  and  eligibility  requirements 
and  range  of  compensable  expenses,  to 
state,  public,  and  nonprofit 
organizations  that  serve  or  assist  crime 
victims  such  as  law  enforcement 
officials,  victim  witness  coordinators, 
corrections  personnel,  social  service 
workers,  victim  service  providers,  and 
mental  health  and  medical 
professionals; 

c.  Purchasing,  printing,  and/or 
developing  applications,  brochures  and 
other  relevant  publications  such  as 
training  manuals  which  describe  the 
compensation  application  process, 
eligiblity  criteria,  and  range  of  beneifts, 
available  for  crime  victims; 

d.  Enveloping  protocols,  policies,  and 
procedures  that  promote  coordination  of 
victim  compensation  and  victim 
assistance  services  and  improve  the 
ways  crime  victims  are  treated  and 
served;  and 

3.  Salary  Costs.  Staff  supported  by 
administrative  funds  under  the  VOCA 
crime  victim  compensation  grant  must 
work  directly  for  the  compensation 
program  in  the  same  proportion  as  their 
level  of  support  from  VOCA  grant  funds. 
If  the  staff  have  other  functions,  the 
proportion  of  time  working  on  the 
compensation  program  must  be 
dociunented  using  some  reasonable 
method  at  regular  intervals  such  as  time 
and  attendance  records  on  all  funded 
staff  which  demonstrate  the  portion  of 
staff  time  spent  on  compensation  related 
activities.  The  documentation  must 
provide  a  clear  audit  trail  for  the 
expenditure  of  grant  funds. 

Only  staff  activities  directly  related  to 
compensation  functions  can  be  funded 
with  VOCA  administrative  funds. 
Similarly,  any  equipment  purchases  or 
other  expenditures  charged  to  the  VOCA 
compensation  grant  should  only  be 
charged  proportionate  to  the  percentage 
of  time  utilized  by  the  compensation 
program. 

Temporary  or  periodic  personnel 
support,  such  as  qualified  peer 
reviewers  for  medical  and  mental  health 
claims,  and  data  processing  support 
services  are  also  allowable.  These 
services  may  be  obtained  through 
contract  using  VOCA  administrative 
funds. 

4.  Requirement  to  Notify  OVC  of  Use 
of  Administrative  Funds.  Those  states 
that  elect  to  utiUze  administrative  funds 
under  the  VOCA  compensation  grant, 
are  required  to  include  with  their 
annual  application  the  following 
information: 


a.  The  amount  of  the  total  grant  that 
will  be  used  for  program  administration; 

b.  An  itemization  of  the  state's 
projected  expenditures  and  a  general 
description  of  the  activities  that  will  be 
supported; 

c.  How  these  activities  will  improve 
the  administration  of  the  VOCA 
program  and/or  improve  services  to 
crime  victims. 

A  state  may  modify  projections  set 
forth  in  their  application  by  providing 
OVC  a  revised  description  of  their 
plaimed  use  of  administrative  funds  in 
writing,  subsequent  to  submitting  their 
aimual  application.  However,  the 
revised  description  must  be  reviewed 
prior  to  the  obligation  of  any  federal 
funds.  Failure  to  notify  OVC  of 
modifications  will  prevent  the  state 
from  meeting  its  obligation  to  reconcile 
its  State-wide  Report  with  its  Final 
Financial  Status  Report. 

D.  Application  Process 

1.  Application  for  Federal  Assistance. 
Each  year,  OVC  issues  to  each  eligible 
state  a  Program  Instruction  and 
Application  Kit,  which  contains  the 
necessary  forms  and  detailed 
information  required  to  make 
application  for  VOCA  crime  victim 
compensation  grant  funds.  The  amoimt 
for  which  each  state  may  apply  is 
included  in  the  Application  Kit.  States 
shall  use  the  Standard  Form  424, 
Application  for  Federal  Assistance,  and 
its  attachments  to  apply  for  VOCA 
victim  compensation  grant  funds. 
Applications  for  VOCA  crime  victim 
compensation  grants  may  only  be 
submitted  by  the  state  agency 
designated  by  the  Governor  to 
administer  the  VOCA  grant. 

Completed  applications  must  be 
submitted  on  or  before  the  stated 
deadline,  as  determined  by  OVC.  If  an 
eligible  state  fails  to  apply  for  its  crime 
victim  compensation  allocation  by  the 
prescribed  deadline,  OVC  will 
redistribute  federal  VOCA  crime  victim 
compensation  dollars  to  the  VOCA 
victim  assistance  grant  program  as 
provided  by  Section  1404(a)(1)  of  VOCA 
(42  U.S.C.  10603  (a)(1)),  assuming  all 
states  have  received  the  statutorily 
prescribed  40%  (percent)  of  their  prior 
years  payouts. 

In  admtion  to  submission  of  the 
Application  for  Federal  Assistance, 
states  shall  submit  the  following 
information: 

a.  A  description  of  their  arrangements 
for  complying  with  the  audit  provisions 
of  Circular  A-133,  as  amended. 

b.  Certifications  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibihty  Matters;  Drug-Free 
Workplace  Requirements;  Civil  Rights 
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Compliance,  and  any  other  certifications 
required  by  OJP  and  OVC.  Additionally, 
states  must  complete  a  disclosure  form 
specifying  any  lobbying  activities  that 
are  conducted. 

c.  Crime  Victim  Compensation 
Eligible  State  Payments  Certification 
Form  which  is  furnished  by  OVC.  The 
amount  certified  on  this  Form  is  used  by 
OVC  to  determine  the  annual  federal 
grant  award  to  each  eligible  state  in  the 
following  year.  This  form  must  be 
completed  and  signed  by  the  authorized 
individual  within  the  agency  designated 
by  the  Governor  to  administer  the 
VOCA  crime  victims  compensation 
grant.  For  further  information 
concerning  the  state  certification,  see 
the  Program  Requirements  section. 

d.  An  assurance  that  the  program  will 
comply  with  all  applicable 
nondiscrimination  requirements; 

e.  An  assurance  that  in  the  event  a 
federal  or  state  court  or  federal  or  state 
administrative  agency  makes  a  finding 
of  discrimination  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex,  or 
disabiUty  against  the  program,  the 
program  will  forward  a  copy  of  the 
finding  to  the  Office  of  Justice  Programs, 
Office  for  Civil  Rights  (OCR); 

f.  The  name  of  the  civil  rights  contact 
person  who  has  lead  responsibility  for 
ensuring  that  all  applicable  civil  rights 
requirements  are  met  and  who  shall  act 
as  Uaison  in  civil  rights  matters  with 
OCR; 

g.  An  assiu-ance  that  programs  will 
maintain  information  on  crime  victims 
receiving  services  by  race,  national 
origin,  sex,  age,  and  disabiUties,  where 
such  information  is  voluntarily 
furnished  by  claimants.  A  state  may,  at 
its  discretion,  use  the  following 
language  when  soliciting  claimant 
responses:  "The  submission  of 
information  regarding  race/ethnic 
background  or  disabilities  is  strictly 
voluntary.  A  decision  to  not  supply  this 
information  will  not  affect  your 
eligibility  for  compensation  benefits 
information.  However,  this  information 
is  important.  We  use  it  to  study  the 
extent  to  which  members  of  minorities 
and  persons  with  disabilities  are 
recipients  of  compensation  benefits  and 
to  determine  the  extent  to  which 
outreach  efforts  should  be  enhanced  to 
ensure  access  and  services  to  these 
populations." 

b.  A  copy  of  the  state  statute 
authorizing  the  state's  crime  victim 
compensation  program. 

2.  Enrollment  in  Automated  Clearing 
House.  In  addition  to  yearly  submission 
of  the  grant  application  and  the  above- 
mentioned  information  and  assiuances, 
states  must  be  enrolled  in  the  automated 


clearing  house  (ACH)  so  that  the  U.S. 
£)epartment  of  Treasury  can 
electronically  transfer  the  VOCA  victim 
compensation  grant  directly  to  the 
grantee's  banking  institution.  States  that 
are  new  award  recipients,  or  those  that 
have  previously  received  funds  in  the 
form  of  a  paper  check  fit)m  the  U.S. 
Treasury,  must  enroll  in  the  Treasury 
E>epartment's  ACH  Vendor  Express 
program  before  requesting  any  federal 
funds.  This  means  that  VOCA  grantees 
can  no  longer  receive  drawdowns 
against  their  awards  via  paper  check 
mailed  from  the  Treasury.  Grant 
recipients  must  enroll  in  ACH  for 
Treasury  to  electronically  transfer 
drawdowns  directly  to  their  banking 
institutions.  States  that  are  currently  on 
the  Letter  of  Credit  Electrocic 
Certification  System  (LOCES)  will  be 
automatically  enrolled  in  the  ACH 
program.  Enrollment  in  ACH  need  only 
be  completed  once. 

///.  Program  Requirements 

A.  State  Eligibility  Criteria 

The  fundamental  criteria  for 
eUgibility  is  the  grantee  must  be  an 
operational  state-administered  crime 
victim  compensation  program.  The  tenn 
"state"  includes  the  CKstrict  of 
Columbia,  the  Virgin  Islands,  and  any 
other  possession  or  territory  of  the 
United  States.  Although  an  authorized 
program  that  has  not  actually  paid  out 
compensation  benefits  would  be  . 
technically  eligible  under  Section 
1403(b)(1)  of  VOCA.  the  program  would 
not  be  entitled  to  a  VOCA  grant  because 
it  bad  not  awarded  any  benefits  that 
could  be  matched  under  Section 
1403(a)(1).  VOCA  compensation  grant 
funds  may  not  be  used  as  "start-up" 
funds  for  a  new  state  program. 

Section  1403  of  VOCA  prescribes  the 
conditions  and  eligibility  criteria  related 
to  crime  victim  compensation  grants.  In 
order  for  a  state  to  meet  or  maintain 
eligibility  for  a  crime  victims 
compensation  grant,  it  must  satisfy  the 
following  eligibility  requirements: 

1.  State  0|>er8ted  Compensation 
Program  for  Victims.  The  program  must 
be  operated  by  a  state  and  offer 
compensation  to  victims  and  survivors 
of  victims  of  "compensable  crimes," 
including  crimes  involving  terrorism, 
drunk  driving,  and  domestic  violence. 
The  Amendments  to  VOCA  contained  in 
the  Antiterrorism  Act  of  1996  gives 
states  until  April  24. 1997  (FFY  1998 
grant  application)  to  come  into 
comphance  with  the  new  eligibiUty 
conditions  for  receiving  federal  VOCA 
compensation  grants. 

The  term  "compensable  crime"  means 
a  crime,  the  victims  of  which  are 


eUgible  for  compensation  under  the 
state's  eligible  crime  victim 
compensation  program  statute  or  rule. 
The  range  of  expenses  for  which  states 
may  award  crime  victims  compensation 
varies  nationwide,  although  all  states 
must  award  compensation  for  medical 
expenses,  including  mental  health 
counseling  and  care;  loss  of  wages;  and 
funeral  expenses. 

2.  Means  Testing.  The  Antiterrorism 
Act  prohibits  any  federal,  state,  or  local 
government  program  that  uses  federal 
funds  from  including  victim 
compensation  benefits  when 
determining  income  eligibility  for  an 
appUcant,  if  the  applicant  needs  such 
assistance  (medical  or  otherwise),  in  full 
or  in  part,  because  of  the  commission  of 
a  crime  against  the  applicant. 

3.  Prohibition  Against  Awarding 
Compensation  to  lliose  DeUnquent  in 
Paying  Federal  Criminal  Fines.  The 
Antiterrorism  Act  prohibits  states  from 
awarding  victim  compensation  benefits 
to  any  person  convicted  of  a  federal 
crime  who  is  delinquent  in  paying  a 
fine,  monetary  penalty,  or  restitution 
imposed  for  the  offense. 

This  provision,  however,  will  not 
become  effective  until  the  U.S.  Attorney 
General  and  the  Director  of  the 
Administrative  Office  of  the  U.S.  Courts 
issue  a  written  determination  that  the 
entities  administering  federally-funded 
victim  compensation  programs  have 
access  to  accurate  and  efficient  criminal 
debt  payment  tracking  information.  As 
of  this  date,  no  such  determination  has 
been  made,  and  states  are  under  no 
obligation  to  investigate  or  make 
determinations  on  whether  a  victim 
owes  a  federal  criminal  debt,  before 
awarding  compensation  benefits. 

4.  Victim  Cooperation  with  Law 
Enforcement.  Encouraging  victims  to 
cooperate  with  law  enforcement  and  to 
report  the  crime  is  important  to  the 
effective  functioning  of  the  criminal 
justice  systen.  .^nd  to  preventing  further 
victimization. 

Although  stii.    "'■•"e  victim 
compensation  '^io^<uu6  maintain  the 
authority  and  discretion  to  establish 
their  own  standards  for  "reasonable 
cooperation,"  OVC  encourages  state 
Compensation  program  staff  to  meet 
with  victims  and  advocates  to  carefully 
review  whether  state  statutes  and  state 
program  guidelines  and  policies  are 
responsive  to  the  needs  of  crime  victims 
and  to  determine  possible  barriers  that 
might  impede  a  victim's  cooperation 
with  law  enforcement. 

Possible  impediments  include 
compelling  health  or  safety  reasons, 
such  as  apprehension  regarding 
personal  safety,  fear  of  retaliation,  and 
intimidation  by  the  offender  or  others. 
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For  example,  some  victims  may  be 
reluctant  to  cooperate  fully  wiUi  law 
enforcement  after  receiving  threats  of 
violence  or  even  death  against 
themselves  and  their  children  from  the 
offender. 

Age,  psychological,  cultural,  or 
linguistic  barriers  may  also  influence 
the  extent  of  victim  cooperation  with 
law  enforcement.  For  instance,  there 
may  be  special  barriers  deterring  a 
young  child  or  senior  citizen  from 
complying  fully  with  law  enforcement. 
Embarrassment  and  shame  may  delay 
the  reporting  of  sexual  assault,  and 
cultiiral  and  language  differences  may 
diminish  a  victim's  access  to  the 
criminal  justice  system. 

In  setting  the  standard  for  victim 
cooperation  with  law  enforcement,  the 
state  program  should  determine  how 
much  weight  to  give  to  these 
considerations. 

VCXHA's  "cooperation  with  the 
reasonable  requests  of  law  enforcement" 
requirement  may  be  fulfilled  by 
utilizing  the  following  criteria  or  any 
other  criteria  the  state  believes  is 
necessary  to  encourage  victim 
cooperation  with  law  enforcement.  For 
example,  a  state  may: 

a.  Require  a  victim  to  report  the  crime 
to  a  law  enforcement  agency; 

b.  Require  a  victim  to  report  the  crime 
to  an  appropriate  governmental  agency, 
such  as  child  and/or  adult  protective 
services,  family  court,  or  juvenile  court; 
or 

c.  Accept  proof  of  the  completion  of 

a  medical  evidentiary  examination,  such 
as  medical  reports,  x-rays,  medical 
photographs,  as  well  as  other  clinical 
assessments  as  evidence  of  cooperation 
with  law  enforcement  in  cases  involving 
sexual  assault  or  abuse. 

5.  Nonsupplantation.  The  state  must 
certify  that  grants  received  under  this 
section  will  not  be  used  to  supplant 
state  funds  otherwise  available  to 
provide  crime  victim  compensation  or 
to  administer  the  state  crime  victim 
compensation  program. 

The  nonsupplantation  provision  is 
intended  to  assure  that  states  use  VOCA 
funds  to  augment,  not  replace, 
otherwise  available  state  funding  for 
crime  victim  compensation.  More 
specifically,  the  states  may  not  decrease 
their  financial  commitment  to  crime 
victim  compensation  solely  because 
they  are  receiving  VOCA  funds  for  the 
same  purpose. 

6.  Compensation  for  Residents 
Victimized  Outside  Their  Own  State. 
The  state  must  provide  compensation  to 
residents  of  the  state  who  are  victims  of 
crimes  occiirring  outside  the  state,  if  the 
crimes  would  be  compensable  had  they 
occurred  inside  that  state;  and  the 


crimes  occurred  in  a  state  not  havipg  an 
eligible  crime  victim  compensation 
program,  or  occurred  outside  the  U.S.  (If 
the  compensable  crime  is  terrorism  as 
defined  in  Section  2331  of  title  18  of  the 
U.S.  Code).  The  state  must  make  these 
awards  according  to  the  same  criteria 
used  to  make  awards  to  those  who  are 
victimized  while  in  the  state. 

This  provision  is  intended  to  cover 
those  residents  of  a  state  who  are 
victimized  in  a  state  which  does  not 
have  an  eligible  crime  victims 
compensation  program  for  which  the 
victim  qualifies.  In  such  instances,  the 
victim  would  be  ehgible  to  apply  for 
crime  victim  compensation  &om  the 
State  in  which  he  or  she  resides. 

7.  Compensation  for  Non-residents  of 
a  State.  The  state  must  make 
compensation  awards  to  victims  who 
are  non-residents  of  the  state  according 
to  the  same  criteria  used  to  make  awards 
to  victims  who  are  residents  of  such 
state. 

Eligibility  for  VOCA  funds  requires 
the  state  program  to  extend  its  coverage 
to  all  non-residents  victimized  in  the 
state.  Note:  For  the  purposes  of  this 
provision,  the  term  "non-resident" 
must,  at  a  minimum,  include  anyone 
who  is  a  resident  in  one  state  but 
victimized  in  another.  A  state  may,  at  its 
discretion,  broaden  its  definition  of  non- 
resident to  include  anyone  victimized  in 
the  state  regardless  of  whether  the 
victim  is  a  United  States  resident. 

This  provision  is  intended  to  ensure 
that  non-residents  of  a  state,  who  are 
victimized  in  a  state  that  has  an  eligible 
compensation  program,  are  provided  the 
opportujiity  to  apply  for  and  receive  the 
same  compensation  benefits  that  are 
available  to  residents  of  the  state.  The 
provision  of  reciprocal  agreements  with 
certain  other  states  will  not  suffice  to 
meet  these  criteria. 

8.  Victims  of  Federal  Crime.  The  state 
must  provide  compensation  to  victims 
of  federal  crimes  occurring  within  the 
state  on  the  same  basis  that  such 
program  provides  compensation  to 
victims  of  state  crimes. 

For  example,  a  victim  of  a  rape, 
occurring  on  a  federal  installation  or 
Indian  reservation  inside  the  state,  must 
be  afforded  tbe  same  benefits  that  would 
be  available  to  the  victim  if  the  rape 
were  classified  as  a  crime  against  the 
state.  This  provision  is  intended  to 
cover  those  individuals  victimized  on 
military  installations,  national  parks 
and  highways.  Native  American 
reservations,  and  under  other 
circiunstances  where  Federal 
jurisdiction  exists  since  there  is  no 
federal  compensation  program  which 
provides  benefits  to  victims  covered 
under  federal  jurisdiction. 


9.  Unjust  Enrichment.  Except 
pursuant  to  rules  issued  by  the 
compensation  program  to  prevent  unjust 
enrichment  of  the  offender,  the  state 
cannot  deny  compensation  to  any 
victim  because  of  that  victim's  familial 
relationship  to  the  offender,  or  because 
of  the  sharing  of  a  residence  by  the 
victim  and  the  offender. 

Unjust  enrichment,  as  the  basis  for 
denying  crime  victims  compensation, 
must  be  based  upon  written  rules  issued 
by  the  state  crime  victims  compensation 
program.  "Rules"  mean  either  written 
poUcies  or  directives  developed  and 
distributed  by  state  crime  victim 
compensation  programs  or  rules 
adopted  by  legislative  or  administrative 
bodies.  Such  rules  cannot  have  the 
effect  of  denying  compensation  to  a 
substantial  percentage  of  domestic 
violence  victims.  The  rules  relating  to 
imjust  enrichment  should  be  applicable 
to  all  claims  for  compensation  although 
it  is  recognized  that  domestic  violence 
cases  have  the  greatest  potential  for 
imjust  enrichment. 

In  general,  programs  must  balance  the 
goals  of  making  compensation  benefits 
available  to  victims  and  preventing 
unjust  enrichment  of  offenders.  State 
programs  are  strongly  encouraged  to 
work  with  domestic  violence  coalitions 
and  representatives  to  this  end. 

In  developing  rules,  the  states  are 
encouraged  to  consider  the  following: 

a.  Legal  responsibilities  of  the 
offender  to  the  victim  under  the  laws  of 
the  state  and  collateral  resources 
available  to  the  victim  from  the 
offender.  For  example,  legal 
responsibilities  may  include  court- 
ordered  restitution  or  requirements  for 
spouse  and/or  family  support  under  the 
domestic  or  marital  property  laws  of  the 
state.  Collateral  resources  may  include 
insurance  or  pension  benefits  available 
to  the  offender  to  cover  the  costs 
incurred  by  the  victim  as  a  result  of  the 
crime.  However,  as  with  other  crimes, 
victims  of  domestic  violence  should  not 
be  penalized  when  collateral  sources  of 
payment  are  not  viable,  e.g..  when  the 
offender  refuses  to,  or  cannot,  pay 
restitution  or  other  dvil  judgments 
within  a  reasonable  period  of  time  or 
when  the  offender  otherwise  impedes 
direct  or  third  party  (i.e..  insurance) 
payments. 

b.  Payments  to  victims  of  domestic 
violence  which  benefit  offenders  in  only 
a  minimal  or  inconsequential  manner 
would  not  be  considered  imjust 
enrichment.  To  deny  payments,  in  some 
instances,  could  serve  to  further 
victimize  the  claimant.  For  example, 
denial  of  medical  or  dental  expenses 
solely  because  the  offender  has  legal 
responsibility  for  the  charges,  but  is 
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unwilling,  or  unable  to  pay  them,  could 
result  in  the  victim's  inability  to  receive 
treatment. 

c.  Consultation  with  social  services 
and  other  concerned  governmental 
entities,  as  well  as  with  private 
organizations  that  support  and  advocate 
on  behalf  of  domestic  violence  victims. 

d.  The  special  needs  of  child  victims 
of  criminal  violence  especially  when  the 
perpetrator  was  the  parent  who  may  or 
may  not  have  lived  in  the  same 
residence. 

10.  Other  Information  Requested  by 
the  OVC  Director.  The  state  must 
provide  such  other  information  and 
assurances  as  the  Director  of  OVC  may 
reasonably  require. 

11.  Payor  of^Last  Resort.  When  a 
victim  is  eligible  to  receive  benefits 
from  a  federal  program  or  federally 
Hnanced  state  or  local  program,  such  as 
Medicaid,  the  state  compensation 
program  shall  not  pay  the  costs  that  the 
federal  or  federally  financed  programs 
covers.  Additionally,  the  federal  or 
federally  financed  program  shall  make 
its  payments  without  regard  to  the 
existence  of  the  crime  victim 
compensation  program.  The 
compensation  program  is  the  payor  of 
last  resort  with  regard  to  federal  or 
federally  financed  programs. 

OVC  encourages  state  grantees  to 
coordinate  their  VOCA  assistance  and 
compensation  activities  to  ensure  a 
continuum  of  services  for  crime  victims. 
Coordination  may  include  activities 
such  as:  planning  meetings;  training 
activities  for  direct  service  providers  on 
the  general  parameters  of  the  state 
compensation  agency's  program  (e.g., 
eligibility  criteria,  completion  of  claims, 
and  time  frames  for  receiving 
compensation);  providing  information 
on  VOCA-funded  victim  assistance 
services  within  the  state;  and 
developing  joint  guidance,  where 
applicable,  on  third-party  payments  to 
VOCA  assistance  organizations. 

OVC  also  requires  state  grantees  to 
coordinate  their  activities  with  the 
Victim/Witness  Coordinator  staff  within 
U.S.  Attorney  Offices  to  ensure  that  the 
Coordinators  are  aware  of  available 
resources  for  victims  of  federal  crime. 

B.  State  Certifications 

Guidelines  on  amounts  to  be  included 
as  well  as  amounts  to  be  excluded  in  a 
state's  certification  of  payments  of  crime 
victims  compensation  from  state 
funding  sources  are  furnished  below: 

1.  Program  Revenue.  States  must 
report  on  the  certification  form  all 
sources  of  state  revenue  available  to  the 
crime  victims  compensation  program 
during  the  Federal  Fiscal  Year.  In  some 
instances,  funds  are  made  available  to 


the  crime  victims  compensation 
program  from  other  departments  or 
agencies,  from  supplemental 
appropriations,  donations,  or  unspent 
funds  carried  over  from  prior  years.  All 
state  funds  which  are  available  during 
the  Federal  Fiscal  Year  should  be 
reported.  The  amount  of  certified 
revenue,  excluding  VOCA  funds,  but 
including  all  other  sources,  including 
carried  over  funds,  must  meet  or  exceed 
the  amoimt  of  certified  payments  to 
crime  victims. 

2.  Amounts  to  Be  Included.  The  total 
amount  to  be  certified  by  the  state 
program  must  include  only  those 
amoimts  paid  from  state  funding 
sources  to  or  on  behalf  of  crime  victims 
during  the  Federal  Fiscal  Year  (October 
1  to  September  30). 

3.  Compensable  Expenses.  The  range 
of  expenses  for  which  states  may  award 
crime  victims  compensation  varies 
nationwide,  although  all  states  must 
award  compensation  for  medical 
expenses,  including  mental  health 
counseling  and  care;  loss  of  wages;  and 
funeral  expenses.  Note;  The  term 
"medical  expenses"  includes,  to  the 
extent  provided  under  the  state  crime 
victim  compensation  program  statute, 
expenses- for  eyeglasses  and  other 
corrective  lenses;  dental  services, 
devices,  and  prosthetic  devices;  and  for 
services  rendered  in  accordance  wath  a 
method  of  healing  recognized  by  the  law 
of  the  state.  "Mental  health  counseling 
and  care"  means  the  assessment, 
diagnosis,  and  treatment  of  an 
individual's  mental  and  emotional 
functioning  that  is  required  to  alleviate 
psychological  trauma  resulting  from  a 
compensable  crime.  Such  intervention 
must  be  provided  by  a  person  who 
meets  such  standards  as  may  be  set  by 
the  state  for  victim  mental  health 
coimseling  and  care. 

Compensable  expenses  to  be  included 
in  the  annual  certification  must  be 
authorized  by  state  statute  or  rule, 
providing  there  is  rule  making  authority 
in  state  law.  States  may  include 
expenses,  not  specifically  identified  in 
VOCA,  such  as  pain  and  suffering; 
crime  scene  clean  up;  replacement  costs 
for  clothing  and  bedding  held  as 
evidence;  annuities  for  child  victims  for 
loss  of  support;  medically-necessary 
building  modification;  medically- 
necessary  devices;  and  attorney  fees 
related  to  a  victim's  claim  for 
compensation. 

States  may  also  include  payments 
related  to  forensic  sexual  assault 
examinations,  even  if  the  victim  did  not 
report  the  crime  to  law  enforcement  if 
such  payments  are  made  from  funds 
administered  by  the  compensation 


program  and  are  allowable  imder  the 
state's  statute  or  administrative  rules. 

4.  Amounts  to  Be  Excluded.  States 
must  exclude,  in  the  certification. 
VOCA  grant  funds,  compensation  for 
property  losses  or  property  damage, 
audiit  costs,  personnel  costs,  and  any 
other  program  administrative  costs. 

5.  Applicable  Credits.  Any 
"applicable  credits"  must  be  deducted 
from  the  state  certification  The  term 
"applicable  credits"  refers  to  those 
receipts  or  reduction  of  expenditures, 
which  offset  or  reduce  expense  items 
that  are  allocable  to  a  particular  crime 
victim  compensation  claim.  Typical 
examples  of  appUcable  credits  in  stale 
crime  victims  compensation  programs 
include  funds  received  through  a  state's 
subrogation  interest  in  a  claimant's  civil 
law  suit  recovery,  restitution,  refunds, 
or  other  reimbursements.  Refunds 
include  amounts  from  overpayment, 
erroneous  payments  made  to  claimants, 
uncashed  checks,  etc.  Additional 
guidance  regarding  applicable  credits 
can  be  found  in  0MB  Circular  A-87, 
"Cost  Principles  for  State  and  Local 
Governments." 

States  must  determine  how  to  accoimt 
for  both  the  receipt  and  expenditure  of 
restitution  and  refunds.  Note:  A  state  is 
not  required  to  reduce  its  certified 
payment  figure  by  the  amount  of 
restitution  recoveries  received  by  the 
state  which  are  not  directly  related  to 
the  payment  of  crime  victim 
compensation  benefits,  nor  when  such 
reimbursements  were  from  payments  to 
victims  prior  to  receiving  a  VOCA 
award. 

6.  Recovery  Costs.  Salary  costs  for 
personnel  directly  involved  in  recovery 
efforts,  which  are  directly  attributable  to 
the  recovery  of  restitution,  refunds,  and 
other  reimbursements,  may  be  offset 
against  the  amount  of  income  received 
from  such  reimbursement.  Expenses 
shall  be  limited  to  the  percentage  of 
those  salaries  incurred  by  the  state  for 
employees  whose  primary 
responsibilities  (not  less  than  75  percent 
of  their  time)  are  directly  and 
specifically  related  to  recovering 
restitution  and  other  reimbursements. 
Recovery  costs  can  not  be  claimed  for 
employees  whose  salary  is  derived  from 
federal  administrative  grant  funds. 

7.  Source  of  Payments  to  Crime 
Victims.  There  is  no  financial 
requirement  that  state  compensation 
programs  identify  the  source  of 
individual  payments  to  crime  victims  as 
either  federal  or  state  dollars,  nor  is 
there  any  requirement  that  restitution 
recoveries  or  other  refunds  be  tracked  to 
federal  or  state  dollars  paid  out  to  the 
victim. 
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C.  Incorrect  Certifications 

If  it  is  determined  that  a  state  has 
made  an  incorrect  certification  of 
payments  of  crime  victims 
compensation  from  state  funding 
sources  and  a  VOCA  crime  victim 
compensation  grant  is  awarded  in  error, 
one  of  the  following  two  courses  of 
action  will  be  taken: 

1.  Over  Certification.  In  the  event  that 
an  over  certification  comes  to  the 
attention  of  OVC  or  the  Office  of  the 
Comptroller,  OJP,  the  necessary  steps 
will  be  taken  to  recover  funds  which 
were  awarded  in  error.  OVC  does  not 
have  the  authority  to  permit  states  to 
keep  amoimts  they  were  not  entitled  to 
as  a  result  of  overcertification. 

2.  Under  Certification.  If  a  state 
under-certifies  amounts  paid  to  crime 
victims,  OVC  will  not  supplement 
payments  to  the  state  in  a  subsequent 
year  to  correct  the  state's  error.  Once 
bVC  awards  funds  in  a  given  FFY,  there 
are  no  excess  funds  available  to  remedy 
errors  of  this  nature. 

D.  Program  Reporting  Requirements 

1.  Annua]  Performance  Report.  States 
receiving  VOCA  crime  victims 
compensation  grant  funds  are  required 
to  submit  an  Annual  Performance 
Report  that  is  provided  by  OVC.  The 
Report  requests  specific  ijiformation 
about  claims  for  compensation,  such  as 
types  of  crimes  compensated,  including 
terrorism,  drunk  driving  and  domestic 
violence,  disposition  of  claims, 
payments  for  compensable  expenses, 
and  use  of  administrative  and  training 
funds.  The  Performance  Report  covers 
the  Federal  Fiscal  Year  ending 
September  30  and  is  due  to  OVC  by 
December  30  of  the  same  year. 

E.  Additional  Requirements 

1.  Civil  Rights — Prohibition  of 
Discrimination  for  Recipients  of  Federal 
Funds.  No  person  in  any  state  shall,  on 
the  grounds  of  race,  color,  religion, 
national  origin,  sex,  or  disability  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
program  or  activity  receiving  federal 
financial  assistance,  pursuant  to  the 
following  statutes  and  regulations: 
Section  809(c),  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as 
amended,  42  U.S.C.  3789d,  and 
Department  of  Justice 
Nondiscrimination  Regulations,  28  CFR 
Part  42,  Subparts  C,  D,  E,  and  G;  Title 
VI  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000d,  et  seq.; 
Section  504  of  the  Rehabifitation  Act  of 
1973,  as  amended,  29  U.S.C.  794; 


Subtitle  A,  Title  11  of  the  Americans 
with  Disabilities  Act  of  1990, 42  U.S.C. 
12101,  ef  seq.;  and  Department  of  Justice 
regulations  on  disabifity  discrimination, 
28  CFR  Part  35  and  Part  39;  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended,  20  U.S.C.  1681-1683;  and  the 
Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101,  et  seq. 

2.  Confidentiality  of  Research 
Information.  Except  as  otherwise 
provided  by  law,  no  recipient  of  monies 
imder  VOCA  shall  use  or  reveal  any 
research  or  statistical  information 
gathered  under  this  program  by  any 
person,  and  identifiable  to  any  specific 
private  person,  for  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained,  in 
accordance  with  VOCA.  Such 
information,  and  any  copy  of  such 
information,  shall  be  immune  from  legal 
process  and  shall  not,  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  [See  Section 
1407(d)  of  VOCA,  codified  at  42  U.S.C. 
10604(d)]. 

This  provision  is  intended,  among 
other  things,  to  assure  the 
confidentiality  of  information  provided 
by  crime  victims  to  employees  of 
VOCA-funded  victim  compensation 
programs.  However,  there  is  nothing  in 
VOCA  or  its  legislative  history  to 
indicate  that  Congress  intended  to 
override  or  repeal,  in  effect,  a  state's 
existing  law  governing  the  disclosure  of 
information,  which  is  supportive  of 
VOCA's  fundamental  goal  of  helping 
crime  victims.  For  example,  this 
provision  would  not  act  to  override  or 
repeal,  in  effect,  a  state's  existing  law 
pertaining  to  the  mandatory  reporting  of 
a  suspected  child  abuse.  See  Pennhurst 
State  School  and  Hospital  v. 
Halderman.  et  al..  451  U.S.  1  (1981). 

/v.  Financial  Requirements 

As  a  condition  of  receiving  a  grant, 
states  agree  to  insure  adherence  to  the 
general  and  specific  requirements  as  set 
forth  in  the  "OJP  Financial  Guide"  and 
applicable  OMB  Circulars  and  Common 
Rules.  This  includes  the  maintenance  of 
books  and  records  in  accordance  with 
generally  accepted  government 
accounting  principles.  States  further 
agree  to  identify  their  state  fiscal  year 
and  federal  cognizant  audit  agency.  This 
section  describes  the  payment  of  grant 
funds,  termination  of  advanced  funding; 
financial  status  reports,  and  audit 
requirements. 


A.  Audit  Responsibilities  for  States 

State  compensation  programs  that 
expend  $300,000  or  more  in  federal 
financial  assistance  within  the  state's 
fiscal  year  are  required  to  have  an  audit 
in  accordance  with  OMB  Circular  A- 
133,  as  amended.  State  and  local 
govenmients  expending  less  than 
$300,000  in  their  fiscal  year  are  exempt 
frym  audit  requirements.  This  rule  is 
effective  for  all  fiscal  years  that  began 
on  or  after  July  1 , 1 996. 

B.  Audit  Costs 

Although  under  OMB  Circular  A-133 
audit  costs  are  generally  allowable 
charges  under  federal  grants,  audit  costs 
incurred  at  the  grantee  level  are 
determined  to  be  an  administrative 
expense  and  may  be  paid  with  the 
allowable  five  percent  for 
administration.  Any  of  the  VOCA  grant 
monies  used  for  administrative 
purposes  cannot  be  included  in  the 
state-certified  payout. 

C.  Financial  Status  Report  for  States 

Financial  Status  Reports  (269A)  are 
required  from  all  state  agencies.  A 
Financial  Status  Report  shall  be 
submitted  to  the  Office  of  the 
Comptroller  for  each  calendar  quarter  in 
which  the  grant  is  active.  This  Report  is 
due  even  when  no  obligations  or 
expenditures  were  iilcurred  during  the 
reporting  period.  Financial  Status 
Reports  shall  be  submitted  to  the  Office 
of  the  Comptroller,  by  the  state,  within 
45  days  after  the  end  of  each  calendar 
quarter.  Calendar  quarters  end  March 
31,  Jime  30,  September  30,  and 
December  31.  A  Final  Financial  Status 
Report  is  due  120  days  after  the  end  of 
the  VOCA  grant,  no  later  than  Janueuy 
31. 

D.  Termination  of  Advance  Fimding 

If  the  state  grantee  receiving  cash 
advances  by  direct  Treasury  deposit 
demonstrates  an  unwillingness  or 
inability  to  establish  procedures  that 
will  minimize  the  time  elapsing 
between  cash  advances  and 
disbursements,  OJP  may  terminate 
advance  funding  and  require  the  state  to 
finance  its  operations  with  its  own 
working  capital.  Payments  to  the  state 
will  then  be  made  to  the  state  by  the 
ACH  Vendor  Express  method  to 
reimburse  the  grantee  for  actual  cash 
disbursements.  It  is  essential  that  the 
grantee  organization  maintain  a 
minimum  of  cash  on  hand  and  that 
drawdowns  of  cash  are  made  only  when 
necessary  for  disbursements. 
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V.  Monitoring 

A.  Office  of  the  Comptroller/General 
Accounting  Office/Office  of  the 
Inspector  General 

The  Office  of  the  Comptroller,  the 
General  Accounting  Office,  and  the 
Office  of  the  Inspector  General  conduct 
periodic  reviews  of  the  financial 
policies  and  procedures  and  records  of 
VOCA  state  grantees.  Therefore,  upon 
request,  states  must  give  authorized 
representatives  the  right  to  access  and 
examine  all  records,  books,  papers,  case 
files,  or  other  documents  related  to  the 
grant. 

B.  Office  for  Victims  of  Crime 

OVC  conducts  on-site  monitoring  in 
vkrhich  each  state  grantee  is  visited  a 
ihinimum  of  once  every  three  years. 
While  on  site,  OVC  personnel  will 
review  various  dociunents  and  files 
such  as  (1)  financial  and  program 
manuals  eind  procedures  governing  the 
crime  victim  compensation  grant 
program;  (2)  financial  records,  reports, 
and  audit  reports  for  the  state  grantee; 
(3)  the  state's  compensation  application, 
procedures,  and  guidelines  for  awarding 
compensation  benefits;  (4)  a  random 
sampling  of  victim  compensation  claim 
files;  and  (5)  all  other  applicable  state 
records  and  files. 

VI.  Suspension  and  Termination  of 
Funding 

If,  after  notice  to  the  grantee,  OVC 
finds  that  a  state  has  failed  to  comply 
substantially  with  VOCA,  the  OfP 
Financial  Guide  (effective  edition),  the 
Final  Program  Guidelines,  or  any 
implementing  regulation  or 
requirement,  OVC  may  suspend  or 
terminate  funding  to  the  state  and/or 
take  other  appropriate  action.  Under  the 
procedures  of  28  CFR  Part  18  (7-1-96- 
Edition),  states  may  request  a  hearing  on 
the  justification  for  the  suspension  and/ 
or  termination  of  VOCA  funds. 

Dated:  February  10, 1997. 
Marti  Speights, 

Director  of  Special  Projects  Division,  Office 
for  Victims  of  Crime,  Office  for  Justice 
Programs. 

(FR  Doc.  97-3715  Filed  2-13-97;  8:45  ami 
BILUNQ  CODE  441»-1«-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federai  and 
Federaliy  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechcinics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein.  Good  cause 
is  hereby  found  for  not  utilizing  notice 
and  public  comment  procedure  thereon 
prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in  the 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  are  listed^with  each 
State.  Supersed  as  decision  niunbers  are 
in  parentheses  following  the  number  of 
decisions  being  superseded. 

Volume  I 

Connecticut 
Cr96-1  (Mar.  15. 1996)  (CT97-1) 
CT96-2  (Mar.  15.  1996)  (CT97-2) 
CT96-3  (Mar.  15, 1996)  (CT97-3) 
CT96-4  (Mar.  15, 1996)  (CT97-4) 
CT96-5  (Mar.  15, 1996)  (CT97-5) 
CT96-6  (Mar.  15. 1996)  (0197-6) 
CT96-7(Mar.  15, 1996)  (CT97-7) 
CT96-8  (Mar.  15. 1996)  (CT97-«) 
CT96-9  (Mar.  15. 1996)  (CT97-9) 
CT96-10  (Mar.  15,  1996)  (CT97-10) 
CT96-11  (Mar.  15. 1996)  (CT97-11) 
Cr96-12  (Mar.  15, 1996)  [CT97-12) 
Massachusetts 
MA96-1  (Mar.  15, 1996)  (MA97-1) 
MA96-2  (Mar.  15, 1996)  (MA97-2) 
15,  1996)  (MA97-3) 
15, 1996)  (MA97-4) 
15, 1996)  (MA97-5) 
15, 1996)  (MA97-6) 
15, 1996)  (MA97-7) 
15. 1996)  (MA97-8) 


MA96-3  (Mar. 
MA96-4  (Mar. 
MA96-5  (Mar. 
MA96-6  (Mar. 
MA96-7  (Mar. 
MA96-8  (Mar. 
MA96-9  (Mar. 


15. 1996)  (MA97-9) 
MA96-10  (Mar.  15. 1996)  (MA97-10) 
MA96-11  (Mar.  15, 1996)  (MA97-11) 
MA96-12  (Mar.  15, 1996)  (MA97-12) 
MA96-13  (Mar.  15. 1996)  (MA97-13J 
MA96-14  (Mar.  15, 1996)  (MA97-14) 
MA96-15  (Mar.  15. 1996)  (MA97-15) 
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MA96-16  (Mar.  15. 1996)  (MA97-16) 

NJ96-13  (Mar.  15. 1996)  (NI97-13) 

NY96-77  (Mar.  15, 1996)  (NY97-77) 

MA96-17  (Mar.  15, 1996)  (MA97-17) 
MA96-18  (Mar.  15, 1996)  (MA97-18) 

NJ96-14  (Mar.  15. 1996)  (NI97-14) 
NJ96-15  (Mar.  15. 1996)  (NI97-15) 

Guam 

GU96-1  (Mar.  15, 1996)  (GU97-1) 

MA96-19  (Mar.  15, 1996)  (MA97-19) 

NJ96-16  (Mar.  15. 1996)  (NJ97-16) 

Puerto  Rico 

MA96-20  (Mar.  15. 1996)  (MAg7-20) 

New  York 

PR96-1  (Mar.  15, 1996)  (PR97-1) 

MA96-21  (Mar.  15, 1996)  (MA97-21) 

NY96-1  (Mar.  15. 1996)  (NY97-1) 

PR96-2  (Mar.  15, 1996)  (PR97-2) 

Maine 

NY96-2  (Mar.  15, 1996)  (NY97-2) 

PR96-3  (Mar.  15, 1996)  (PR97-3) 

ME96-1  (Mar.  15. 1996)  (ME97-1) 

NY96-3  (Mar.  15, 1996)  (NY97-3) 

RI96-1  (Mar.  15, 1996)  (RI97-1) 

ME96-2  (Mar.  15. 1996)  {ME97-2  ) 

NY96-*  (Mar.  15, 1996)  (NY97-4) 

RI96-2  (Mar.  15, 1996)  (RI97-2) 

ME96-3  (Mar.  15. 1996)  (ME97-3) 

NY96-5  (Mar.  15, 1996)  (NY97-5) 

RI96-3  (Mar.  15, 1996)  (RI97-3) 

ME96-4  (Mar.  15. 1996)  (ME97-4) 

NY96-6  (Mar.  15, 1996)  (NY97-6) 

RI96-4  (Mar.  15, 1996)  (RI97-4) 

ME96-5  (Mar.  15. 1996)  (ME97-5) 

NY96-7  (Mar.  15, 1996)  (NY97-7) 

RI96-5  (Mar.  15, 1996)  (RI97-5) 

ME96-6  (Mar.  15. 1996)  (ME97-6) 

NY96-8  (Mar.  15, 1996)  {NY97-8) 

RI96-6  (Mar.  15, 1996)  (RI97-6) 

ME96-7  (Mar.  15. 1996)  (ME97-7) 

NY9&-9  (Mar.  15. 1996)  (NY97-9) 

Virgin  Islands 

ME96-8  (Mar.  15. 1996)  (ME97-8) 

NY96-15  (Mar.  15. 1996)  (NY97-15) 

VI96-1  (Mar.  15. 1996)  (VI97-1) 

ME96-9  (Mar.  15. 1996)  (ME97-9) 

NY96-16  (Mar.  15. 1996)  (NY97-16) 

VI96-2  (Mar.  15. 1996)  (VI97-2) 

ME96-10  (Mar.  15. 1996)  (ME97-10) 

NY96-17  (Mar.  15. 1996)  (NY97-17) 

Vermont 

ME96-11  (Mar.  15. 1996)  (ME97-11) 

NY96-18  (Mar.  15, 1996)  (NY97-18) 

VT96-1  (Mar.  15. 1996)  (VT97-1)                               5 

ME96-12  (Mar.  15, 1996)  (ME97-12) 

NY96-19  (Mar.  15, 1996)  (NY97-19) 

VT96-2  (Mar.  15. 1996)  (VT97-2) 

ME96-13  (Mar.  15, 1996)  (ME97-13) 

NY96-20  (Mar.  15, 1996)  (NY97-20) 

VT96-3  (Mar.  15, 1996)  (VT97-3) 

ME96-14  (Mar.  15. 1996)  (ME97-14) 

NY96-21  (Mar.  15, 1996)  (NY97-21) 

VT96-4  (Mar.  15, 1996)  {Vi97-4) 

ME96-15  (Mar.  15. 1996)  (ME97-15) 

NY96-22  (Mar.  15. 1996)  (NY97-22) 

VT96-5  (Mar.  15, 1996)  (VT97-5) 

ME96-16  (Mar.  15. 1996)  (ME97-16) 

NY96-23  (Mar.  15. 1996)  (NY97-23) 

VT96-6  (Mar.  15, 1996)  (VT97-6) 

ME96-17  (Mar.  15. 1996)  (ME97-17) 

NY96-24  (Mar.  15. 1996)  (NY97-24) 

VT96-7  (Mar.  15, 1996)  (VT97-7) 

ME96-18  (Mar.  15. 1996)  (ME97-18) 

NY96-25  (Mar.  15. 1996)  (NY97-25) 

VT96-8  (Mar.  15, 1996)  (VT97-8) 

ME96-19  (Mar.  IS,  1996)  (ME97-19) 

NY96-26  (Mar.  15. 1996)  (NY97-26) 

VT96-9  (Mar.  15, 1996)  (VT97-9) 

ME9fr-20  (Mar.  15, 1996)  (ME97-20) 

NY96-27  (Mar.  15. 1996)  (NY97-27) 

VT96-10  (Mar.  15. 1996)  (VT97-10) 

ME96-21  (Mar.  IS,  1996)  (ME97-21) 

NY96-28  (Mar.  15. 1996)  (NY97-28) 

VT96-11  (Mar.  15, 1996)  (VT97-11) 

ME96-22  (Mar.  15. 1996)  (ME97-22) 

NY96-29  (Mar.  15. 1996)  (NY97-29) 

VT96-12  (Mar.  15. 1996)  (Vt97-12) 

ME9fr-23  (Mar.  15. 1996)  (ME97-23) 

NY96-30  (Mar.  15. 1996)  (NY97-30) 

VT96-13  (Mar.  15, 1996)  (VT97-13) 

ME96-24  (Mar.  15. 1996)  (ME97-24) 

NY96-31  (Mar.  15, 1996)  (NY97-31) 

VT96-14  (Mar.  15, 1996)  (VT97-14) 

ME96-25  (Mar.  15. 1996)  (ME97-25) 

NY96-32  (Mar.  15. 1996)  (NY97-32) 

VT96-15  (Mar.  15, 1996)  (VT97-15) 

ME96-26  (Mar.  15,  1996)  (ME97-26) 

NY9ft-33  (Mar.  15. 1996)  (NY97-33) 

VT96-16  (Mar.  15, 1996)  (VT97-16) 

ME96-27  (Mar.  15,  1996)  (ME97-27) 

NY96-34  (Mar.  15. 1996)  (NY97-34) 

VT96-17  (Mar.  15, 1996)  (VT97-17) 

ME96-28  (Mar.  15, 1996)  (ME97-28) 

NY96-35  (Mar.  15. 1996)  (NY97-35) 

VT96-18  (Mar.  15. 1996)  (VT97-18) 

ME96-29  (Mar.  15, 1996)  (ME97-29) 

NY96-36  (Mar.  15. 1996)  (NY97-36) 

VT96-19  (Mar.  15, 1996)  (VT97-19) 

ME96-30  (Mar.  15, 1996)  (ME97-30) 

NY96-37  (Mar.  15. 1996)  (NY97-37) 

VT96-20  (Mar.  15, 1996)  (VT97-20) 

ME96-31  (Mar.  15. 1996)  (ME97-31) 

NY96-38  (Mar.  15. 1996)  (NY97-38) 

VT96-21  (Mar.  15, 1996)  (VT97-21) 

ME96-32  (Mar.  15, 1996)  (ME97-32) 

NY96-39  (Mar.  15.  1996)  (NY97-39) 

VT96-22  (Mar.  15. 1996)  (VT97-22) 

ME96-33  (Mar.  15. 1996)  (ME97-33) 

NY96-40  (Mar.  15. 1996)  (NY97-40) 

VT96-23  (Mar.  15. 1996)  (VT97-23) 

ME96-34  (Mar.  15, 1996)  (ME97-34) 

NY96-41  (Mar.  15, 1996)  (NY97-41) 

VT96-24  (Mar.  15. 1996)  (VT97-24) 

ME96-35  (Mar.  15, 1996)  (ME97-35) 

NY96-42  (Mar.  15. 1996)  (NY97-42) 

VT96-25  (Mar.  15. 1996)  (VT97-25) 

ME96-36  (Mar.  15, 1996)  (ME97-36) 

NY96-43  (Mar.  15, 1996)  (NY97-43) 

VT96-26  (Mar.  15, 1996)  (VT97-26) 

ME96-37  (Mar.  15, 1996)  (ME97-15) 

NY96-44  (Mar.  15, 1996)  (NY97-44) 

VT96-27  (Mar.  15, 1996)  (VT97-27) 

ME96-39  (Mar.  15,  1996)  (ME97-16) 

NY96-45  (Mar.  15,  1996)  (NY97-45) 

VT96-28  (Mar.  15, 1996)  (VT97-28) 

New  Hampshire 

NY96-46  (Mar.  15, 1996)  (NY97-46) 

VT96-29  (Mar.  15, 1996)  (VT97-29) 

NH96-1  (Mar.  15. 1996)  (NH97-1) 

NY96-47  (Mar.  15, 1996)  (NY97-47) 

VT96-30  (Mar.  15, 1996)  (VT97-30) 

NH96-2  (Mar.  15. 1996)  (NH97-2) 

NY96-48  (Mar.  15, 1996)  (NY97-48) 

VT96-31  (Mar.  15, 1996)  (VT97-31) 

NH96-3  (Mar.  15. 1996)  (NH97-3) 

NY96-49  (Mar.  15, 1996)  (NY97-49) 

VT96-32  (Mar.  15, 1996)  (VT97-32) 

NH96-I  (Mar.  15. 1996)  (NH97-4) 

NY96-50  (Mar.  15, 1996)  (NY97-50) 

VT96-33  (Mar.  15, 1996)  (VT97-33) 

NH96-5  (Mar.  15, 1996)  (^fH97-5) 

NY96-51  (Mar.  15, 1996)  (NY97-51) 

VT96-34  (Mar.  15. 1996)  (VT97-34) 

NH96-6  (Mar.  15. 1996)  (NH97-6) 

NY96-52  (Mar.  15, 1996)  (NY97-52) 

VT96-35  (Mar.  15. 1996)  (VT97-35) 

NH96-7  (Mar.  15.  1996)  (NH97-7) 

NY96-53  (Mar.  15. 1996)  (NY97-53) 

VT96-36  (Mar.  15. 1996)  (VT97-36) 

NH96-8  (Mar.  15, 1996)  {NH97-8) 

NY96-54  (Mar.  15. 1996)  (NY97-54) 

VT96-37  (Mar.  15. 1996)  (VT97-37) 

NH96-9  (Mar.  IS.  1996)  (NH97-9) 

NY96-55  (Mar.  15. 1996)  (NY97-55) 

VT96-38  (Mar.  15. 1996)  (VT97-38) 

NH96-10  (Mar.  15, 1996)  (NH97-10) 

NY96-56  (Mar.  15. 1996)  (NY97-56) 

Volume  n: 

NH96-11  (Mar.  15. 1996)  (NH97-11) 

NY96-57  (Mar.  15. 1996)  (NY97-57) 

NH96-12  (Mar.  15. 1996)  (NH97-12) 

NY96-58  (Mar.  15. 1996)  (NY97-58) 

District  of  Col. 

NH96-13  (Mar.  15, 1996)  (NH97-13) 

NY96-59  (Mar.  15. 1996)  (NY97-59) 

DC96-1  (Mar.  15, 1996)  (DC97-1) 

NH96-14  (Mar.  15, 1996)  (NH97-14) 

NY96-60  (Mar.  15, 1996)  (NY97-60) 

DC96-2  (Mar.  15, 1996)  (DC97-2) 

NH96-15  (Mar.  15, 1996)  (NH97-15) 

NY96-61  (Mar.  15, 1996)  (NY97-61) 
NY96-62  (Mar.  15, 1996)  (NY97-62) 

DC96-3  (Mar.  15, 1996)  (DC97-3) 
Delaware 

NH96-16  (Mar.  15, 1996)  (NH97-16) 

NH96-17  (Mar.  15. 1996)  (NH97-17) 

NY96-63  (Mar.  15. 1996)  (NY97-63) 

DE96-1  (Mar.  15. 1996)  (DE97-1) 

New  Jersey 

NY9fr-64  (Mar.  15, 1996)  (NY97-64) 

DE96-2  (Mar.  15. 1996)  (DE97-2) 

N)96-l  (Mar.  15. 1996)  (N)97-l) 

NY96-65  (Mar.  15. 1996)  (NY97-65) 

DE96-3  (Mar.  15, 1996)  (DE97-3) 

NJ96-2  (Mar.  15, 1996)  (NJ97-2) 

•  NY96-66  (Mar.  15. 1996)  (NY97-66) 

DE96-4  (Mar.  15, 1996)  (DE97-4) 

NI96-3  (Mar.  15, 1996)  (NJ97-3) 

NY96-67  (Mar.  15. 1996)  (NY97-67) 

DE96-5  (Mar.  15, 1996)  (DE97-5) 

NJ96-4  (Mar.  15, 1996)  (NJ97-*) 

NY96-68  (Mar.  15.  1996)  (NY97-68) 

DE96-6  (Mar.  15, 1996)  (DE97-6) 

NI96-5  (Mar.  15, 1996)  (NI97-5) 

NY96-69  (Mar.  15. 1996)  (NY97-69) 

DE96-7  (Mar.  15. 1996)  (DE97-7) 

NJ96-6  (Mar.  15, 1996)  (NJ97-6) 

NY96-70  (Mar.  15. 1996)  (NY97-70) 

DE9&-fl  (Mar.  15, 1996)  (DE97-8)                              ' 

NI96-7  (Mar.  15, 1996)  (NJ97-7) 

NY96-71  (Mar.  15, 1996)  (NY97-71) 

DE96-9  (Mar.  15, 1996)  (DE97-9) 

NJ96-6  (Mar.  15, 1996)  (N)97-8) 

NY96-72  (Mar.  15, 1996)  (NY97-72) 

DE96-10  (Mar.  15, 1996)  (DE97-10) 

NJ96-9  (Mar.  15,  1996)  (NJ97-9) 

NY96-73  (Mar.  15. 1996)  (NY97-73) 

Maryland 

NJ96-10  (Mar.  15.  1996)  (NJ97-10) 

NY96-74  (Mar.  15.  1996)  (NY97-74) 

MD96-1  (Mar.  15, 1996)  (MD97-1) 

NI96-11  (Mar.  15, 1996)  (NI97-11) 

NY96-75  (Mar.  15. 1996)  (NY97-75) 

MD96-2  (Mar.  15. 1996)  (MD97-2)                            ! 

NJ9&-12  (Mar.  15, 1996)  (NJ97-12) 

NY96-76  (Mar.  15, 1996)  (NY97-76) 

MD96-3  (Mar.  15, 1996)  (MD97-3) 
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MD96-4  (Mar.  15, 1996)  (MD97-4) 
MD96-5  {Mar.  15. 1996)  (MD97-5) 
MD96-6  (Mar.  15, 1996)  (MD97-6) 
MD96-7  (Mar.  15. 1996)  (MD97-7) 
MD96-8  (Mar.  15, 1996)  (MD97-«) 
MD96-9  (Mar.  15, 1996)  (MD97-9) 


MD96-10  (Mar.  15, 1996) 
MD96-11  (Mar.  15, 1996) 
MD96-12  (Mar.  15, 1996) 
MD96-13  (Mar.  15 
MD96-14  (Mar.  15 
MD96-15  (Mar.  15 
MD96-16  (Mar. 
MD96-17  (Mar, 
MD96-18  (Mar. 
MD96-19  (Mar. 
MD96-20  (Mar.  15 
MD96-21  (Mar.  15 


1996] 
1996) 
1996) 
1996) 
1996) 
15, 1996) 
15. 1996) 
1996) 
1996) 


15 
15 


MD96-22  (Mar.  15, 1996) 
MD96-23  (Mar.  15, 1996) 
MD96-24  (Mar.  15, 1996) 
MD96-25  (Mar.  15, 1996) 
MD96-26  (Mar.  15, 1996) 
MD96-27  (Mar.  15, 1996) 
MD96-28  (Mar.  15, 1996) 
MD96-29  (Mar.  15, 1996] 
MD96-30  (Mar.  15, 1996) 
MD96-31  (Mar.  15, 1996) 
MD96-32  (Mar.  15. 1996) 
MD96-33  (Mar.  15, 1996) 
MD96-34  (Mar.  15, 1996) 
MD96-35  (Mar.  15, 1996] 
MD96-36  (Mar.  15, 1996) 
MD96-37  (Mar.  15, 1996) 
MD96-38  (Mar.  15, 1996) 


(MD97-10) 
(MD97-11) 
(MD97-12) 
(MD97-13) 
(MD97-14) 
(MD97-15) 
(MD97-16) 
(MD97-17) 
(MD97-18) 
(MD97-19) 
(MD97-20) 
(MD97-21) 
(MD97-22) 
(MD97-23) 
(MD97-24) 
(MD97-25) 
(MD97-26) 
(MD97-27) 
(MD97-28) 
(MD97-29) 
(MD97-30) 
(MD97-31) 
(MD97-32) 
(MD97-33) 
(MD97-34) 
(MD97-35) 
(MD97-36) 
(MD97-37) 
(MD97-38) 
(MD97-39) 
(MD97-40) 
(MD97-42] 
(MD97-43) 
(MD97-44) 
(MD97-45) 
(MD97-46) 
(MD97-47) 
(MD97-48) 
(MD97-49) 
(MD97-51) 
(MD97-52) 
(MD97-53) 
(MD97-54) 
(MD97-55) 
(MD97-56) 
(MD97-57) 
(MD97-58) 


MD96-39  (Mar.  15, 1996) 
MD96-^0  (Mar.  15. 1996) 
MD96-42  (Mar.  15.  1996) 
MD96-43  (Mar.  15, 1996) 
MD96-44  (Mar.  15, 1996) 
MD96-45  (Mar.  15, 1996) 
MD96-46  (Mar.  15, 1996] 
MD96-47  (Mar.  15, 1996] 
MD96-48  (Mar.  15, 1996) 
MD96-49  (Mar.  15, 1996) 
MD96-51  (Mar.  15, 1996) 
MD96-52  (Mar.  15. 1996) 
MD96-53  (Mar.  15. 1996) 
MD96-54  (Mar.  15, 1996) 
MD96-55  (Mar.  15, 1996) 
MD96-56  (Mar.  15, 1996) 
MD96-57  (Mar.  15, 1996) 
MD96-58  (Mar.  15, 1996) 

Pennsylvania 
PA96-1  (Mar.  15. 1996)  (PA97-1) 
PA96-2  (Mar.  15, 1996)  (PA97-2) 
PA96-3  (Mar.  15. 1996)  (PA97-3) 
PA96-4  (Mar.  15, 1996)  {PA9674) 
PA96-5  (Mar.  15, 1996)  (PA97-5) 
PA96-6  (Mar.  15, 1996)  (PA97-6) 

'  PA96-7  (Mar.  15, 1996)  (PA97-7) 
PA96-8  (Mar.  15, 1996)  (PA97-8) 
PA96-9  (Mar.  15. 1996)  (PA97-9) 
PA96-15  (Mar.  15. 1996]  (PA97-10) 
PA96-11  (Mar.  15, 1996)  (PA97-11) 
PA96-12  (Mar.  15. 1996)  (PA97-12) 
PA96-13  (Mar.  15. 1996)  (PA97-13) 
PA96-14  (Mar.  15,  1996)  (PA97-14) 
PA96-15  (Mar.  15, 1996)  (PA97-15) 
PA96-16  (Mar.  15, 1996)  (PA97-16) 
PA96-17  (Mar.  15. 1996)  (PA97-17) 
PA96-18  (Mar.  15, 1996)  (PA97-18) 
PA96-19  (Mar.  15,  1996]  (PA97-19) 
PA96-20  (Mar.  15,  1996)  (PA97-20) 
PA96-21  (Mar.  15, 1996)  (PA97-21) 
PA96-22  (Mar.  15. 1996)  (PA97-22) 


PA96-23  (Mar.  15. 1996)  (PA97-23) 
PA96-24  (Mar.  15. 1996)  (PA97-24) 
PA96-25  (Mar.  15. 1996)  (PA97-25) 
PA96-26  (Mar.  15. 1996)  (PA97-26) 
PA96-27  (Mar.  15. 1996)  (PA97-27) 
PA96-28  (Mar.  15. 1996)  (PA97-28) 
PA96-29  (Mar.  15. 1996)  (PA97-29) 
PA96-30  (Mar.  15. 1996)  (PA97-30) 
PA96-31  (Mar.  15. 1996)  (PA97-31) 
PA96-32  (Mar.  15, 1996]  (PA97-32) 
PA96-33  (Mar.  15, 1996]  (PA97-33) 
PA96-34  (Mar.  15. 1996)  (PA97-34) 
PA96-35  (Mar.  15. 1996)  (PA97-35) 
PA96-36  (Mar.  15. 1996)  (PA97-36) 
PA96-37  (Mar.  15. 1996)  (PA97-37) 
PA96-38  (Mar.  15. 1996)  (PA97-38) 
PA96-39  (Mar.  15. 1996]  (PA97-39) 
PA96-40  (Mar.  15,  1996]  (PA97-»0) 
PA96-41  (Mar.  15, 1996]  (PA97-41) 
PA96-42  (Mar.  15, 1996)  (PA97-42) 
PA96-43  (Mar.  15, 1996)  (PA97-43) 
PA96-44  (Mar.  15. 1996)  (PA97-44) 
PA96-45  (Mar.  15, 1996)  (PA97-45) 
PA96-46  (Mar.  15, 1996)  (PA97-46) 
PA96-^7  (Mar.  15, 1996)  (PA97-47) 
PA96-48  (Mar.  15,  1996]  (PA97-48) 
PA96-49  (Mar.  15, 1996]  (PA97-49) 
PA96-50  (Mar.  15, 1996]  (PA97-50) 
PA96-51  (Mar.  15, 1996)  (PA97-51) 
PA96-52  (Mar.  15, 1996)  (PA97-52) 
PA96-53  (Mar.  15, 1996)  (PA97-53) 
PA96-54  (Mar.  15,  1996]  (PA97-54) 
PA96-55  (Mar.  15.  1996)  (PA97-55) 
PA96-56  (Mar.  15. 1996)  (PA97-56) 
PA96-57  (Mar.  15. 1996)  (PA97-57) 
PA96-58  (Mar.  15, 1996]  (PA97-58) 
PA96-59  (Mar.  15, 1996]  (PA97-59) 
PA9&-60  (Mar.  15, 1996)  (PA97-60) 
PA96-61  (Mar.  15, 1996)  (PA97-61) 
PA96-62  (Mar.  15,  1996]  (PA97-62) 
PA96-63  (Mar.  15, 1996)  (PA97-63) 
PA96-64  (Mar.  15. 1996)  (PA97-64) 
PA96-65  (Mar.  15, 1996)  (PA97-65) 
PA96-66  (Mar.  15. 1996)  (PA97-66) 
PA96-67  (Mar.  15, 1996]  (PA97-€7) 
PA96-68  (Mar.  15, 1996]  (PA97-68) 
Virginia 
VA96-1  (Mar.  15, 1996)  (VA97-1] 
VA96-2  (Mar.  15, 1996)  (VA97-2) 
VA96-3  (Mar.  15. 1996)  (VA97-3) 
VA96-4  (Mar.  15, 1996)  (VA97-4) 
VA96-5  (Mar.  15, 1996)  (VA97-5) 
VA96-6  (Mar.  15, 1996)  (VA97-6) 
VA96-7  (Mar.  15.  1996)  (VA97-7) 
VA96-8  (Mar.  15,  1996)  (VA97-8) 
VA96-9  (Mar.  15, 1996)  (VA97-9) 
VA96-10  (Mar.  15. 1996]  (VA97-10) 
VA96-11  (Mar.  15, 1996)  (VA97-11) 
VA96-12  (Mar.  15, 1996)  (VA97-12) 
VA96-13  (Mar.  15. 1996)  (VA97-13) 
VA96-14  (Mar.  15, 1996]  (VA97-14) 
VA96-15  (Mar.  15,  1996)  (VA97-15) 
VA96-16  (Mar.  15,  1996)  (VA97-16} 
VA96-17  (Mar.  15, 1996]  (VA97-17) 
VA96-18  (Mar.  15,  1996)  (VA97-18) 
VA96-19  (Mar.  15, 1996)  (VA97-19) 
VA96-20  (Mar.  15, 1996)  (VA97-20) 
VA96-21  (Mar.  15. 1996]  (VA97-21) 
VA96-22  (Mar.  15,  1996]  (VA97-22) 
VA96-23  (Mar.  15,  1996)  (VA97-23) 
VA96-24  (Mar.  15,  1996)  {VA97-24) 
VA96-25  (Mar.  15, 1996)  (VA97-25) 
VA96-26  (Mar.  15,  1996)  (VA97-26) 
VA96-27  (Mar.  15, 1996)  (VA97-27) 
VA96-28  (Mar.  15, 19961  (VA97-28) 
VA96-29  (Mar.  15, 1996)  (VA97-29) 


VA9&-30  (Mar. 
VA96-31  (Mar. 
VA96-32  (Mar. 
VA96-33  [Mai. 
VA96-34  (Mar. 
VA96-35  (Mar. 
VA96-36  (Mar. 
VA96-37  (Mar. 
VA96-38  (Mar. 
VA96-39  (Mar. 
VA96-40  (Mar. 
VA96-41  (Mar. 
VA96-42  (Mar. 
VA96-43  (Mar. 
VA96-44  (Mar. 
VA96-45  (Mar. 
VA96-46  (Mar. 
VA96-47  (Mar. 
VA96-48  (Mar. 
VA96-49  (Mar. 
VA96-50  (Mar. 
VA96-51  (Mar. 
VA96-52  (Mar. 
VA96-53  (Mar. 
VA96-54  (Mar. 
VA9e-55  (Mar. 
VA96-56  (Mar. 
VA96-57  (Mar. 
VA96-58  (Mar. 
VA96-59  (Mar. 
VA96-60  (Mar. 
VA96-61  (Mar. 
VA96-62  (Mar. 
VA96-63  (Mar. 
VA96-64  (Mar. 
VA96-65  (Mar. 
VA96-66  (Mar. 
VA96-67  (Mar. 
VA96-68  (Mar. 
VA96-69  (Mar. 
VA96-70  (Mar. 
VA96-71  (Mar. 
VA96-72  (Mar. 
VA96-73  (Mar. 
VA96-74  (Mar. 
VA9e-75  (Mar. 
VA96-76  (Mar. 
VA96-77  (Mar. 
VA96-78  (Mar. 
VA96-79  (Mar. 
VA96-80  (Mar. 
VA96-81  (Mar. 
VA96-82  (Mar. 
VA96-63  (Mar. 
VA96-84  (Mar. 
VA96-85  (Mar. 
VA96-86  (Mar. 
VA96-87  (Mar. 
VA96-88  (Mar. 
VA96-89  (Mar. 
VA96-90  (Mar. 
VA96-91  (Mar. 
VA96-92  (Mar. 
VA96-93  (Mar. 
VA96-94  (Mar. 
VA96-95  (Mar. 
VA96-96  (Mar. 
VA96-97  (Mar. 
VA96-98  (Mar. 
VA96-99  (Mar. 
VA96-100  (Mar 
VA9fr-101  (Mar 
VA96-102  (Mar 
VA9e-103  (Mar 
VA96-104  (Mar 
VA96-105  (Mar 


15, 1996)  (VA97-30) 

15, 1996)  (VA97-31) 
15. 1996)  (VA97-32) 
15, 1996)(VA97-33) 
15, 1996)  (VA97-34) 
15, 1996)  (VA97-351 
15, 1996)  (VA97-36) 
15, 1996)  (VA97-37) 
15, 1996)  (VA97-38) 
15, 1996)  (VA97-39) 
15,  1996]  (VA97-40] 
15. 1996]  (VA97-41] 
15, 1996]  (VA97-42) 
15, 1996)  (VA97-43) 
15, 1996)  (VA97-44) 
15, 1996)  (VA97-45) 
15,  1996)  (VA97-46) 
15, 1996]  (VA97-47] 
15, 1996)  (VA97-48) 
15, 1996)  (VA97-49] 
15,  1996)  (VA97-50) 
15,  1996]  (VA97-51) 
15, 1996]  (VA97-52) 
15, 1996]  (VA97-53) 
15,  1996)  (VA97-54) 
15, 1996)  (VA97-55) 
15, 1996)  (VA97-56) 
15,  1996)  (VA97-57) 
15,  1996)  (VA97-58) 
15,  1996)  (VA97-59) 
15, 1996]  (VA97-60) 
15, 1996)  (VA97-61) 
15, 1996]  (VA97-62) 
15, 1996)  (VA97-63) 
15, 1996)  (VA97-64) 
15,  1996]  (VA97-65) 
15,  1996)  (VA97-66) 
15, 1996)  (VA97-67) 
15,  1996]  {VA97-68) 
15, 1996]  (VA97-69) 
15, 1996)  (VA97-70) 
15,  1996)  (VA97-71) 
15, 1996)  (VA97-72) 
15,  1996)  (VA97-73) 
15,  1996)  (VA97-74) 
15, 1996)  (VA97-75) 
15,  1996]  (VA97-76) 
15, 1996]  (VA97-77) 
15,  1996)  (VA97-78) 
15, 1996)  (VA97-79) 
15,  1996)  (VA97-80) 
15, 1996)  (VA97-81) 
15,  1996]  (VA97-82) 
15,  1996)  (VA97-83) 
15.  1996)  (VA97-84) 
15.  1996]  (VA97-«5) 
15, 1996]  (VA97-86) 
15, 1996)  (VA97-87) 
15, 1996]  (VA97-88) 
15,  1996)  (VA97-89) 
15, 1996]  (VA97-90) 
15.  1996)(VA97-91) 
15, 1996)  (VA97-92) 
15, 1996]  (VA97-93) 
15. 1996)  (VA97-94) 
15. 1996)  (VA97-95) 
15. 1996)  (VA97-96) 
15.  1996)  (VA97-97) 
15. 1996)  {VA97-98] 
15,  1996]  (VA97-99) 
15,  1996)  (VA97-100) 
15, 1996)  (VA97-101) 
15,  1996)  {VA97-102) 
15,  1996)  (VA97-103) 
15,  1996)  (VA97-104) 
15,  1996)  (VA97-105) 
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VA96-106  (Mar.  15. 1996)  (VA97-106) 
VA96-107  (Mar.  15, 1996)  (VA97-107) 
VA96-108  (Mar.  15, 1996)  (VA97-10a) 
West  Virginia 
WV96-1  (Mar.  15, 1996)  (WV97-1) 
WV96-2  (Mar.  15, 1996)  (WV97-2) 
WV9ft-3  (Mar.  15. 1996)  (WV97-3) 
WV96-4  (Mar.  15. 1996)  (WV97-4) 
WV96-5  (Mar.  15. 1996)  (WV97-5) 
WV9e-6  (Mar.  15. 1996)  (WV97-6) 
WV96-7  (Mar.  15, 1996)  (WV97-7) 


15. 1996)  (AL97-1) 
15. 1996)  (AL97-2) 
15, 1996)  (AL97-3) 
15. 1996)  (AL97-4) 
15,  1996)  (AL97-5) 
1996)  (AL97-«) 
1996)  (AL97-7) 
1996)  (AL97-8) 
1996)  (AL97-9) 
1996)  (AL97-10) 


Volume  ni: 

Alabama 
AL96-l(Mar 
AL96-2(Mar 
ALOe-a  (Mar 
AL96-4  (Mar 
AL96-5  (Mar 
AL96-6  (Mar.  15, 
AL96-7  (Mar.  15 
AL96-8  (Mar.  15 
AL96-9  (Mar.  15 
AL96-10  (Mar.  15 
AL96-11  (Mar.  15. 1996)  (AL97-11) 
AL96-12  (Mar.  15. 1996)  (AL97-12) 
AL96-13  (Mar.  15. 1996)  (AL97-13) 
AL96-14  (Mar.  15,  1996)  (AL97-14) 
AL96-15  (Mar.  15, 1996)  (AL97-15) 
AL96-16  (Mar.  15. 1996)  (AL97-16) 
AL9ft-17  (Mar.  15. 1996)  (AL97-17) 
AL96-18  (Mar.  15. 1996)  (AL97-18) 
AL9fr-19  (Mar.  15. 1996)  (AL97-19) 
AL96-20  (Mar.  15. 1996)  (AL97-20) 
AL96-21  (Mar.  15, 1996)  (AL97-21) 
AL96-22  (Mar.  15,  1996)  (AL97-22) 
AL96-23  (Mar.  15,  1996)  (AL97-23) 
AL96-24  (Mar.  15. 1996)  (AL97-24) 
AL96-25  (Mar.  15. 1996)  (AL97-25) 
AL96-26  (Mar.  15, 1996)  (AL97-26) 
AL96-27  (Mar.  15,  1996)  (AL97-27) 
AL96-28  (Mar.  15, 1996)  (AL97-28) 
AL96-29  (Mar.  15,  1996)  (AL97-29) 
AL96-30  (Mar.  15, 1996)  (AL97-30) 
AL96-31  (Mar.  15. 1996)  (AL97-31) 
AL96-32  (Mar.  15. 1996)  (AL97-32) 
AL96-33  (Mar.  15, 1996)  (AL97-33) 
AL96-34  (Mar.  15,  1996)  (AL97-34) 
AL96-35  (Mar.  15, 1996)  (AL97-35) 
AL96-36  (Mar.  15, 1996)  (AL97-36) 
AL96-37  (Mar.  15, 1996)  (AL97-37) 
AL96-38  (Mar.  15, 1996)  (AL97-38) 
AL96-39  (Mar.  15, 1996)  (AL97-39) 
AL96-40  (Mar.  15,  1996)  (AL97-40) 
AL96-41  (Mar.  15, 1996)  (AL97-41) 
AL96-42  (Mar.  15, 1996)  (AL97-42) 
AL96-43  (Mar.  15, 1996)  (AL97-43) 
AL96-44  (Mar.  15, 1996)  (AL97-44) 
AL96-^5  (Mar.  15, 1996)  (AL97-45) 
AL96-46  (Mar.  15, 1996)  (AL97-46) 
AL9&-47  (Mar.  15, 1996)  (AL97-47) 
AL96-48  (Mar.  15, 1996)  (AL97-48) 
AL96-49  (Mar.  15, 1996)  (AL97-49) 
'  AL96-50  (Mar.  15, 1996)  (AL97-50) 
AL9ft-51  (Mar.  15. 1996)  (AL97-51) 
AL96-52  (Mar.  15, 1996)  (AL97-52) 
AL96-53  (Mar.  15, 1996)  (AL97-53) 
AL96-54  (Mar.  15, 1996)  (AL97-54) 
AL96-55  (Mar.  15, 1996)  (AL97-55) 

Florida 

FL96-1  (Mar.  15, 1996)  (FL97-1) 
FL96-2  (Mar.  15. 1996)  (FL97-2) 
FL96-3  (Mar.  15,  1996)  (FL97-3) 
FL96-4  (Mar.  15, 1996)  (FL97-4) 
FL96-5  (Mar.  15. 1996)  (FL97-5) 
FL96-6  (Mar.  15, 1996)  (FL97-6) 


FL96-7  (Mar.  15. 1996)  (FL97-7) 
FL96-8  (Mar.  15. 1996)  (FL97-8) 
FL96-9  (Mar.  15. 1996)  (FL97-9) 
FL96-10  (Mar.  15. 1996)  (FL97-10) 
FL96-ir(Mar.  15. 1996)  (FL97-11) 
FL96-12  (Mar.  15, 1996)  (FL97-12) 
FL96-13  (Mar.  15, 1996)  (FL97-13) 
FL96-14  (Mar.  15. 1996)  (FL97-14) 
FL96-15  (Mar.  15, 1996)  (FL97-15) 
FL96-16  (Mar.  15, 1996)  (FL97-16) 
FL96-17  (Mar.  15. 1996)  (FL97-17) 
FL96-18  (Mar.  15. 1996)  (FL97-18) 
FL96-19  (Mar.  15. 1996)  (FL97-19) 
FL96-20  (Mar.  15. 1996)  (FL97-20) 
FL96-21  (Mar.  15. 1996)  (FL97-21) 
FL96-22  (Mar.  15. 1996)  (FL97-22) 
FL96-23  (Mar.  15. 1996)  (FL97-23) 
FL96-24  (Mar.  15, 1996)  (FL97-24) 
15, 1996)  (FL97-25) 
15, 1996)  (FL97-26) 
15. 1996)  (FL97-27) 
15, 


1996)  (FL97-28) 
1996)  (FL97-29) 
1996)  (FL97-30) 


1996)  (FL97-38) 
1996)  (FL97-39) 
1996)  (FL97-40) 


FL96-25  (Mar. 
FL96-26  (Mar. 
FL96-27  (Mar. 
FL96-28  (Mar. 
FL96-29  (Mar.  15, 
FL96-30  (Mar.  15, 
FL96-31  (Mar.  15, 1996)  (FL97-31) 
FL96-32  (Mar.  15. 1996)  (FL97-32) 
FL96-33  (Mar.  15, 1996)  (FL97-33) 
FL96-34  (Mar.  15, 1996)  (FL97-34) 
FL96-35  (Mar.  15, 1996)  (FL97-35) 
FL96-36  (Mar.  15, 1996)  {FL97-36) 
FL96-37  (Mar.  15, 1996)  (FL97-37) 
FL96-3B  (Mar.  15, 
FL96-39  (Mar.  15, 
FL96-40  (Mar.  15, 
FL96-41  (Mar.  15, 1996)  (FL97-41) 
FL96-42  (Mar.  15, 1996)  (FL97-42) 
FL96-»3  (Mar.  15, 1996)  (FL97-43) 
FL96-44  (Mar.  15, 1996)  (FL97-44) 
FL9&-45  (Mar.  15, 1996)  (FL97-45) 
FL96-46  (Mar.  15, 1996)  (FL97-46) 
FL96-47  (Mar.  15, 1996)  (FL97-47) 
FL96-48  (Mar.  15, 1996)  (FL97-48) 
FL96-49  (Mar.  15, 1996)  (FL97-49) 
FL96-50  (Mar.  15, 1996)  (FL97-50) 
FL96-51  (Mar.  15, 1996)  (FL97-51) 
FL96-52  (Mar.  15, 1996)  (FL97-52) 
FL96-53  (Mar.  15. 1996)  (FL97-53) 
FL96-54  (Mar.  15. 1996)  (FL97-54) 
FL96-55  (Mar.  15, 1996)  (FL97-55) 
FL96-56  (Mar.  15, 1996)  (FL97-56) 
FL96-57  (Mar.  15. 1996)  (FL97-57) 
FL96-58  (Mar.  15. 1996)  (FL97-58) 
FL96-59  (Mar.  15, 1996)  (FL97-59) 
FL96-60  (Mar.  15, 1996)  (FL97-60) 
FL96-61  (Mar.  15. 1996)  (FL97-61) 
FL96-62  (Mar.  15. 1996)  (FL97-62) 
FL96-63  (Mar.  15. 1996)  (FL97-63) 
FL96-64  (Mar.  15, 1996)  (FL97-64) 
FL96-65  (Mar.  15. 1996)  (FL97-65) 
FL96-66  (Mar.  15. 1996)  (FL97-66) 
FL96-67  (Mar.  15. 1996)  (FL97-67) 
FL96-68  (Mar.  15, 1996)  (FL97-68) 
FL96-69  (Mar.  15, 1996)  (FL97-69) 
FL96-70  (Mar.  15, 1996)  (FL97-70) 
FL96-71  (Mar.  15, 1996)  (FL97-71) 
FL96-72  (Mar.  15. 1996)  (FL97-72) 
FL96-73  (Mar.  15. 1996)  (FL97-73) 
FL96-74  (Mar.  15. 1996)  (FL97-74) 
FL96-75  (Mar.  15. 1996)  (FL97-75) 
FL96-76  (Mar.  15. 1996)  (FL97-76) 
FL96-77  (Mar.  15. 1996)  {FL97-77) 
FL96-78  (Mar.  15. 1996)  (FL97-78) 
FL96-79  (Mar.  15. 1996)  (FL97-79) 
FL96-80  (Mar.  15. 1996)  (FL97-80) 
FL96-81  (Mar.  15, 1996)  (FL97-81) 
FL96-82  (Mar.  15,  1996)  (FL97-82) 


FL9e-83  (Mar.  15. 1996)  (FL97-83) 
FL96-84  (Mar.  15. 1996)  (FL97-84) 
FL96-85  (Mar.  15, 1996)  (FL97-85) 
FL96-86  (Mar.  15, 1996)  (FL97-86) 
FL96-87  (Mar.  15, 1996)  (FL97-87) 
FL96-88  (Mar.  15, 1996)  (FL97-88) 
FL96-89  (Mar.  15, 1996)  (FL97-89) 
FL96-90  (Mar.  15, 1996)  (FL97-90) 
FL96-91  (Mar.  15, 1996)  (FL97-91) 
FL96-92  (Mar.  15, 1996)  (FL97-92) 
FL96-93  (Mar.  15, 1996)  (FL97-93) 
FL96-94  (Mar.  15, 1996)  (FL97-94) 
FL96-95  (Mar.  15, 1996)  (FL97-95) 
FL96-96  (Mar.  15. 1996)  {FL97-96) 
FL96-97  (Mar.  15. 1996)  (FL97-97) 
FL96-98  (Mar.  15. 1996)  (FL97-98) 
FL9&-99  (Mar.  15, 1996)  (FL97-99) 
FL96-100  (Mar.  15, 1996)  (FL97-100) 
FL96-101  (Mar.  15, 1996)  (FL97-101) 
FL96-102  (Mar.  15. 1996)  (FL97-103) 
Georgia 
GA96-1  (Mar.  15, 1996)  (GA97-1) 
GA96-2  (Mar.  15, 1996)  (GA97-2) 
GA96-3  (Mar.  15. 1996)  (GA97-3) 
GA9&-4  (Mar.  15, 1996)  (GA97-4) 
GA96-5  (Mar.  15, 1996)  (GA97-5) 
GA96-6  (Mar.  15, 1996)  (GA97-6) 
GA9ft-7  (Mar.  15, 1996)  (GA97-7) 
GA96-8  (Mar.  15, 1996)  (GA97-8) 
GA96-9  (Mar.  15. 1996)  (GA97-9) 
GA96-10  (Mar.  15, 1996)  (GA97-10) 
GA96-11  (Mar.  15, 1996)  {GA97-11) 
GA96-12  (Mar.  15. 1996)  (GA97-12) 
GA96-13  (Mar.  15. 1996)  (GA97-13) 
GA96-14  (Mar.  15. 1996)  (GA97-14) 
GA96-15  (Mar.  15. 1996)  (GA97-15) 
GA96-16  (Mar.  15. 1996)  (GA97-16) 
GA96-17  (Mar.  15. 1996)  (GA97-17) 
GA96-18  (Mar.  15. 1996)  (GA97-18) 
GA96-19  (Mar.  15. 1996)  (GA97-19) 
GA96-20  (Mar.  15,  1996)  (GA97-20) 
GA9&-21  (Mar.  15. 1996)  (GA97-21) 
GA96-22  (Mar.  15. 1996)  (GA97-22) 
GA96-23  (Mar.  15. 1996)  (GA97-23) 
GA96-24  (Mar.  15. 1996)  (GA97-24) 
GA96-25  (Mar.  15, 1996)  (GA97-25) 
GA96-26  (Mar.  15, 1996)  (GA97-26) 
GA96-27  (Mar.  15, 1996)  (GA97-27) 
GA96-28  (Mar.  15, 1996)  (GA97-28) 
GA96-29  (Mar.  15, 1996)  (GA97-29) 
GA9ft-30  (Mar.  15, 1996)  (GA97-30) 
GA96-31  (Mar.  15. 1996)  (GA97-31) 
GA96-32  (Mar.  15. 1996)  (GA97-32) 
GA96-33  (Mar.  15, 1996)  (GA97-33) 
GA96-34  (Mar.  15, 1996)  (GA97-34) 
GA96-35  (Mar.  15. 1996)  (GA97-35) 
GA96-36  (Mar.  15. 1996)  (GA97-36) 
GA96-37  (Mar.  15. 1996)  (GA97-37) 
GA96-38  (Mar.  15. 1996)  (GA97-38) 
GA96-39  (Mar.  15. 1996)  (GA97-39) 
GA96-10  (Mar.  15. 1996)  (GA97-40) 
GA96-41  (Mar.  15. 1996)  (GA97-41) 
GA96-^2  (Mar.  15. 1996)  (GA97-42) 
GA96-43  (Mar.  15, 1996)  (GA97^3) 
GA96-44  (Mar.  15, 1996)  (GA97-44) 
GA96^5  (Mar.  15, 1996)  (GA97-45) 
GA96-46  (Mar.  15, 1996)  (GA97-46) 
GA96-47  (Mar.  15, 1996)  (GA97-47) 
GA96-48  (Mar.  15, 1996)  (GA97-48) 
GA96^9  (Mar.  15, 1996)  (GA97-49) 
GA96-50  (Mar.  15, 1996)  (GA97-50) 
GA96-51  (Mar.  15, 1996)  (GA97-51) 
GA96-52  (Mar.  15, 1996)  (GA97-52) 
GA96-53  (Mar.  15, 1996)  (GA97-53) 
GA96-54  (Mar.  15, 1996)  (GA97-54) 
GA96-55  (Mar.  15, 1996)  (GA97-55) 
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GA96-56  (Mar.  15, 1996)  (GA97-56) 
GA96-57  (Mar.  15, 1996)  (GA97-57) 
GA96-58  (Mar.  15, 1996)  (GA97-58) 
GA96-59  (Mar.  15, 1996)  (GA97-59) 
GA96-60  (Mar.  15, 1996)  (GA97-60) 
GA96-61  (Mar.  15, 1996)  (GA97-61) 
GA96-62  (Mar.  15, 1996)  {GA97-62) 
GA96-63  (Mar.  15, 1996)  (GA97-63) 
GA96-64  (Mar.  15,  1996)  (GA97-64) 
GA96-65  (Mar.  15, 1996)  (GA97-65) 
GA96-66  (Mar.  15.  1996)  (GA97-66) 
GA96-67  (Mar.  15, 1996)  (GA97-67) 
GA96-68  (Mar.  15, 1996)  (GA97-68) 
GA96-69  (Mar.  15, 1996)  (GA97-69) 
GA96-70  (Mar.  15, 1996)  (GA97-70) 
GA96-71  (Mar.  15, 1996)  (GA97-71) 
GA9fr-72  (Mar.  15,  1996)  (GA97-72) 
GA96-73  (Mar.  15, 1996)  (GA97-73) 
GA96-74  (Mar.  15, 1996)  (GA97-74) 
GA96-75  (Mar.  15, 1996)  (GA97-75) 
GA96-76  (Mar.  15, 1996)  (GA97-76) 
GA9&-77  (Mar.  15, 1996)  (GA97-77) 
GA96-78  (Mar.  15, 1996)  (GA97-78) 
GA96-79  (Mar.  15, 1996)  (GA97-79) 
GA96-60  (Mar.  15, 1996)  (GA97-80) 
GA9&-81  (Mar.  15, 1996)  (GA97-81) 
GA96-82  (Mar.  15, 1996)  (GA97-82) 
GA96-83  (Mar.  15,  1996)  (GA97-63) 
GA96-84  (Mar.  15, 1996)  (GA97-84) 
GA96-65  (Mar.  15, 1996)  (GA97-85) 
GA96-86  (Mar.  15, 1996)  (GA97-86) 
GA96-87  (Mar.  15, 1996)  (GA97-87) 
GA96-88  (Apr.  26,  1996)  (GA97-88) 
GA96-89  (Sep.  13,  1996)  (GA97-89) 
GA96-90  (Sep.  13, 1996)  (GA97-90) 
GA96-91  (Sep.  13. 1996)  (GA97-91) 
GA96-92  (Sep.  13, 1996)  (GA97-92) 
GA96-93  (Sep.  13, 1996)  (GA97-93) 
GA96-94  (Mar.  15, 1996)  (GA97-94) 
Kentucky 

KY96-1  (Mar.  15, 1996)  (KY97-1) 
KY96-2  (Mar.  15, 1996)  (KY97-2) 
KY96-3  (Mar.  15,  1996)  (KY97-3) 
KY96-4  (Mar.  15,  1996)  (KY97-4) 
KY96-5  (Mar.  15,  1996)  (KY97-5) 
KY9e-6  (Mar.  15,  1996)  (KY97-6) 
KY96-7  (Mar.  15, 1996)  (KY97-7) 
KY96-8  (Mar.  15,  1996)  (KY97-8) 
KY96-9  (Mar.  15, 1996)  (KY97-9) 
KY96-10  (Mar.  15, 1996)  (KY97-10; 
KY96-11  (Mar.  15, 1996)  (KY97-11 
KY96-12  (Mar.  15, 1996)  (KY97-12 
KY96-13  (Mar.  15, 1996)  (KY97-13 
KY96-14  (Mar.  15, 1996)  (KY97-14 
KY96-15  (Mar.  15, 1996)  (KY97-15 
KY96-16  (Mar.  15, 1996)  (KY97-16 
KY96-17  (Mar.  15, 1996)  (KY97-17 
KY96-18  (Mar.  15. 1996)  (KY97-18 
KY96-19  (Mar.  15, 1996)  (KY97-19: 
KY96-20  (Mar.  15, 1996)  (KY97-20; 
KY96-21  (Mar.  15. 1996)  (KY97-21 
KY96-22  (Mar.  15. 1996)  (KY97-22 
KY96-23  (Mar.  15. 1996)  (KY97-23 
KY9&-24  (Mar.  15. 1996)  (KY97-24; 
KY96-25  (Mar.  15, 1996)  (KY97-25; 
KY96-26  (Mar.  15. 1996)  (KY97-26: 
KY96-27  (Mar.  15, 1996)  (KY97-27 
KY96-28  (Mar.  15, 1996)  (KY97-28 
ICY96-29  (Mar.  15, 1996)  (KY97-29 
KY96-30  (Mar.  15. 1996)  (KY97-30; 
KY9&-31  (Mar.  15. 1996)  (KY97-31 
KY96-32  (Mar.  15. 1996)  (KY97-32 
KY96-33  (Mar.  15. 1996)  (KY97-33 
KY96-34  (Mar.  15. 1996)  (KY97-34 
KY96-35  (Mar.  15. 1996)  (KY97-35 
KY96-36  (Mar.  15. 1996)  (KY97-36: 


KY96-37  (Mar 
KY96-38  (Mar 
KY 96-39  (Mar 
KY96-40  (Mar 
KY96-41  (Mar 
KY96-42  (Mar 
KY96-43  (Mar, 
KY96-i4  (Mar, 
KY96-45  (Mar, 
KY96-46  (Mar, 
KY96-47  (Mar, 
KY96-48  (Mar, 
KY96-49  (Mar, 
KY96-50  (Mar, 
KY96-51  (Mar, 
KY96-52  (Mar, 
KY96-53  (Mar, 
KY96-54  (Mar, 
KY96-55  (Mar, 
Mississippi 
MS96-1  (Mar. 
MS96-2  (Mar. 
MS96-3  (Mar. 
MS96-4  (Mar. 
MS96-5  (Mar. 
MS96-6  (Mar. 
MS96-7(Mar. 
MS96-8  (Mar. 
MS96-9  (Mar. 


15,  1996) 
15,  1996) 
15, 1996) 
15. 1996) 
15. 1996) 
15,  1996] 
15. 1996) 
15,  1996) 
15.  1996) 
15,  1996) 
15,  1996) 
15, 1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15, 1996) 
15, 1996) 
15,  1996) 
15,  1996) 


(KY97-37) 
(KY97-38) 
(KY97-39) 
(KY97-40) 
(KY97-41) 
(KY97-42) 
(KY97-43) 
(KY97-44) 
(KY97-45) 
(KY97-46) 
(KY97-47) 
(KY97-48) 
(KY97-49) 
(KY97-50) 
(KY97-51) 
(KY97-52) 
(KY97-53) 
(KY97-54) 
(KY97-55) 


MS96-10 
MS96-11 
MS9e-12 
MS96-13 
MS9e-14 
MS96-15 
MS96-16 
MS96-17 
MS96-18 
MS96-19 
MS96-20 
MS96-21 
MS96-22 
MS96-23 
MS96-24 
MS96-25 
MS96-26 
MS96-27 
MS9&-28 
MS96-29 
MS9&-30 
MS96-31 
MS96-32 
MS96-33 
MS96-34 
MS96-35 
MS9&-36 
MS96-37 
MS9&-38 
MS96-39 
MS96-40 
MS96-42 
MS96-43 
MS96-44 
MS96-45 
MS96-46 
MS96-47 
MS96-48 
MS96-49 
MS96-50 
MS96-51 
MS96-52 
MS96-53 
MS96-54 
MS96-55 
MS96-56 
MS96-57 


(Mar 
(Mar 
(Mar, 
(Mar, 
(Mar, 
(Mar, 
(Mar, 
(Mar, 
(Mar, 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Maf. 


15. 1996)  (MS97-1) 
15,  1996)  (MS97-2) 
15,  1996)  (MS97-3) 
15,  1996)  (MS97-4) 
15, 1996)  (MS97-5) 
15, 1996)  {MS97-6) 
15,  1996)  (MS97-7) 
15,  1996)  (MS97-8) 
15, 1996)  (MS97-9) 


15, 1996) 
15.1996) 
15.  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15.  1996) 
15.1996) 
15.  1996) 
15.  1996) 
15,  1996) 
15,1996) 
15,  1996) 
15.  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15.  1996) 
15.  1996) 
15.  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15.  1996) 
15,  1996) 
15.  1996) 
15.  1996) 
15.  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15.  1996) 
15.  1996) 
15.  1996) 
15, 1996) 
15, 1996) 
15,  1996) 
15, 1996) 
15, 1996) 


(MS97-10) 
(MS97-11) 
(MS97-12) 
(MS97-13) 
(MS97-14) 
(MS97-15) 
(MS97-16) 
(MS97-17) 
(MS97-18) 
(MS97-19) 
(MS97-20) 
(MS97-21) 
(MS97-22) 
(MS97-23) 
(MS97-24) 
(MS97-25) 
(MS97-26) 
(MS97-27) 
(MS97-28) 
(MS97-29) 
(MS97-30) 
(MS97-31) 
(MS97-32) 
(MS97-33) 
(MS97-34) 
(MS97-35) 
(MS97-36) 
(MS97-37) 
(MS97-38) 
(MS97-39) 
{MS97-41) 
(MS97-42) 
(MS97-43) 
(MS97-44) 
(MS97-45) 
(MS97-46) 
(MS97-47) 
(MS97-48) 
(MS97-49) 
(MS97-50) 
(MS97-51) 
(MS97-52) 
(MS97-53) 
(MS97-54) 
(MS97-55) 
(MS97-56) 
(MS97-57) 


MS96-58  (Mar.  15, 1996)  (MS97-58) 

North  Carolina 
NC96-1  (Mar.  15. 1996)  (NC97-1) 
NC9e-2  (Mar.  15,  1996)  (NC97-2) 
NC96-3  (Mar.  15, 1996)  (NC97-3) 
NC96-4  (Mar.  15, 1996)  (NC97-4) 
NC96-5  (Mar.  15, 1996)  (NC97-5) 
NC96-6  (Mar.  15, 1996)  (NC97-6) 
NC96-7  (Mar.  15,  1996)  (NC97-7) 
NC96-8  (Mar.  15, 1996)  (NC97-8) 
NC96-9  (Mar.  15, 1996)  (NC97-9) 
NC96-10  (Mar.  15, 1996)  (NC97-10) 
NC96-11  (Mar.  15, 1996)  (NC97-11) 
NC96-12  (Mar.  15, 1996)  (NC97-12) 
NC96-13  (Mar.  15, 1996)  (NC97-13) 
NC96-14  (Mar.  15,  1996)  (NC97-14) 
NC96-15  (Mar.  15, 1996)  (NC97-15) 
NC96-16  (Mar.  15. 1996)  (.NC97-16) 
NC96-17  (Mar.  15. 1996)  (NC97-17) 
NC96-18  (Mar.  15. 1996)  (NC97-18) 
NC96-19  (Mar.  15,  1996)  (NC97-19) 
NC96-20  (Mar.  15. 1996)  (NC97-20) 
NC96-21  (Mar.  15. 1996)  (NC97-21) 
NC96-22  (Mar.  15. 1996)  (NC97-22) 
NC9fr-23  (Mar.  15, 1996)  (NC97-23) 
NC96-24  (Mar.  15, 1996)  (NC97-24) 
NC96-25  (Mar.  15,  1996)  (NC97-25) 
NC96-26  (Mar.  15, 1996)  (NC97-26) 
NC96-27  (Mar.  15, 1996)  (NC97-27) 
NC96-28  (Mar.  15, 1996)  (NC97-28) 
NC96-29  (Mar.  15, 1996)  (NC97-29) 
NC96-30  (Mar.  15, 1996)  (NC97-30) 
NC96-31  (Mar.  15, 1996)  (NC97-31) 
NC96-32  (Mar.  15,  1996)  (NC97-32) 
NC96-33  (Mar.  15,  1996)  (NC97-33) 
NC96-34  (Mar.  15,  1996)  (NC97-34) 
NC96-35  (Mar.  15.  1996)  (NC97-35) 
NC96-36  (Mar.  15. 1996)  (NC97-36) 
NC96-37  (Mar.  15, 1996)  (NC97-37) 
NC96-38  (Mar.  15, 1996)  (NC97-38) 
NC96-39  (Mar.  15, 1996)  (NC97-39) 
NC96-40  (Mar.  15,  1996)  (NC97-40) 
NC96-41  (Mar.  15,  1996)  (NC97-41) 
NC96-42  (Mar.  15,  1996)  (NC97-42) 
NC96-43  (Mar.  15,  1996)  (NC97-43) 
NC96-44  (Mar.  15, 1996]  (NC97-44) 
NC96-15  (Mar.  15,  1996)  (NC97-45) 
NC96-46  (Mar.  15,  1996)  (NC97-46) 
NC9e-47  (Mar.  15,  1996)  (NC97-47) 
NC96-48  (Mar.  15, 1996)  {NC97-48) 
NC96-49  (Mar.  15.  1996)  (NC97-49) 
NC96-50  (Mar.  15. 1996)  (NC97-50) 
NC96-51  (Mar.  15. 1996)  (NC97-51) 
NC9&-52  (Mar.  15.  1996)  (NC97-52) 

South  Carolina 
SC96-1  (Mar.  15,  1996)  (SC97-1) 
SC96-2  (Mar.  15, 1996)  (SC97-2) 
SC96-3  (Mar.  15. 1996)  (SC97-3) 
SC96-4  (Mar.  15, 1996)  (SC97-4) 
SC96^  (Mar.  15, 1996)  (SC97-5) 
SC96-6  (Mar.  15,  1996)  (SC97-6) 
SC96-7  (Mar.  15. 1996)  (SC97-7) 
SC96-8  (Mar.  15, 1996)  (SC97-8) 
SC96-9  (Mar.  15. 1996)  (SC97-9) 
SC96-10  (Mar.  15, 1996)  (SC97-10) 
SC96-11  (Mar.  15. 1996)  (SC97-11) 
SC96-12  (Mar.  15. 1996)  (SC97-12) 
SC96-13  (Mar.  15.  1996)  (SC97-13) 
SC96-14  (Mar.  15,  1996)  (SC97-14) 
SC96-15  (Mar.  15, 1996)  (SC97-15) 
SC96-16  (Mar.  15, 1996)  (SC97-16) 
SC96-17  (Mar.  15. 1996)  (SC97-17) 
SC96-18  (Mar.  15. 1996)  (SC97-18) 
SC96-19  (Mar.  15. 1996)  (SC97-19) 
SC96-20  (Mar.  15. 1996)  (SC97-20) 
SC96-21  (Mar.  15. 1996)  (SC97-21) 
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SC9&-22  (Mar. 

15.  1996)  (SC97-22) 

TN96-63  (Mar.  15, 1996)  (TN97-63) 

IL96-69  (Mar.  15, 1996)  (IL97-69) 

SC96-23  (Mar. 

15,  1996)  (SC97-23) 

TN96-64  (Mar.  15, 1996)  (TN97-64) 

IL96-70  (Mar.  15. 1996)  (IL97-70) 

SC96-24  (Mar. 

15. 1996)  (SC97-24) 

TN96-65  (Mar.  15, 1996)  (TN97-65) 

Indiana 

SC96-25  (Mar. 

15.  1996)  (SC97-25) 

TN96-66  (Mar.  15, 1996)  (TN97-66) 

IN96-1  (Mar.  15, 1996)  (IN97-1) 

SC96-26  (Mar. 

15. 1996)  (SC97-26) 

Vnltima  fl/ 

IN96-2  (Mar.  15, 1996)  (IN97-2) 

SC96-27  (Mar. 

15.  1996)  (SC97-27) 

V  UiUllIC  I  V 

IN96-3  (Mar.  15. 1996)  (IN97-3) 

SC96-28  (Mar. 

15.  1996)  (SC97-28) 

Illinois 

IN96-4  (Mar.  15. 1996)  {IN97-4)      '' 

SC96-29  (Mar. 

15.  1996)  (SC97-29) 

IL96-1  (Mar.  15, 1996)  (IL97-1) 

IN96-5  (Mar.  15, 1996)  (IN97-5) 

SC96-30  (Mar. 

15.  1996)  (SC97-30) 

IL96-2  (Mar.  15,  1996)  (IL97-2) 

IN96-6  (Mar.  15, 1996)  (IN97-6) 

SC96-31  (Mar. 

15. 1996)  (SC97-31) 

IL96-3  (Mar.  15, 1996)  (IL97-3) 

IN96-7  (Mar.  15, 1996)  (IN97-7) 

SC96-32  (Mar. 

15.  1996)  (SC97-32) 

IL96-^  (Mar.  15, 1996)  (IL97-4) 

IN96-8  (Mar.  15, 1996)  (IN97-8) 

SC96-33  (Mar. 

15.  1996)  (SC97-33) 

IL96-5  (Mar.  15, 1996)  (IL97-5) 

IN96-9  (Mar.  15, 1996)  (IN97-9) 

SC96-34  (Mar. 

15. 1996)  (SC97-34) 

IL96-6  (Mar.  15, 1996)  (1L97-6) 

IN96-10  (Mar.  15, 1996)  (IN97-10) 

Tennessee 

IL96-7  (Mar.  15, 1996)  (IL97-7) 

IN96-11  (Mar.  15, 1996)  (IN97-11) 

TN96-1  (Mar.  1 

5, 1996)  (TN97-1) 

IL96-8  (Mar.  15, 1996)  (IL97-8) 

IN96-12  (Mar.  15, 1996)  (IN97-12) 

TN96-2  (Mar.  1 

5, 1996)  (TN97-2) 

IL9fr-9  (Mar.  15. 1996)  (IL97-9) 

IN96-13  (Mar.  15, 1996)  (IN97-13) 

TN96-3  (Mar.  1 

5, 1996)  (TN97-3)    • 

IL96-10  (Mar.  15, 1996)  (IL97-10) 

IN96-14  (Mar.  15. 1996)  (IN97-14) 

TN96-4  (Mar.  1 

5, 1996)  (TN97-4) 

IL96-11  (Mar.  15, 1996)  (IL97-11) 

IN96-15  (Mar.  15, 1996)  (IN97-15) 

TN96-5  (Mar.  1 

5. 1996)  (TN97-5) 

IL96-12  (Mar.  15, 1996)  (IL97-12) 

IN96-16  (Mar.  15. 19%)  (IN97-16) 

TN96-6  (Mar.  1 

5.  1996)  (TN97-6) 

1L96-13  (Mar.  15. 1996)  (IL97-13) 

IN96-17  (Mar.  15, 1996)  (IN97-17) 

TN96-7  (Mar.  1 

5, 1996)  (TN97-7) 

IL96-14  (Mar.  15. 1996)  (IL97-14) 

IN96-18  (Mar.  15. 1996)  (IN97-18) 

TN96-8  (Mar.  1 

5. 1996)  (TN97-8) 

IL96-15  (Mar.  15, 1996)  (IL97-15) 

IN96-19  (Mar.  15, 1996)  (IN97-19) 

TN96-9  (Mar.  1 

5,  1996)  (TN97-9) 

IL96-16  (Mar.  15, 1996)  (IL97-16) 

IN96-20  (Mar.  15, 1996)  (IN97-20) 

TN96-10  (Mar. 

15.  1996)  (TN97-10) 

IL96-17  (Mar.  15. 1996)  (IL97-17) 

IN96-21  (Mar.  15, 1996)  (IN97-21) 

TN96-11  (Mar. 

15.  1996)  (TN97-11) 

IL9&-18  (Mar.  15. 1996)  (IL97-18) 

IN96-22  (Mar.  15, 1996)  (IN97-22) 

TN96-12  (Mar. 

15.  1996)  (TN97-12) 

IL96-19  (Mar.  15, 1996)  (IL97-19) 

IN96-23  (Mar.  15. 1996)  (IN97-23) 

TN96-13  (Mar. 

15.  1996)  (TN97-13) 

IL96-20  (Mar.  15, 1996)  (IL97-20 

IN96-24  (Mar.  15. 1996)  (IN97-24) 

TN96-14  (Mar. 

15.  1996)  (TN97-14) 

IL96-21  (Mar.  15, 1996)  (IL97-21) 

IN96-25  (Mar.  15, 1996)  (IN97-25) 

TN96-15(Mar. 

15.  1996)  (TN97-15) 

IL9fr-22  (Mar.  15. 1996)  (IL97-22) 

IN9&-26  (Mar.  15, 1996)  (IN97-26) 

TN96-16  (Mar. 

15.  1996)  (TN97-16) 

IL96-23  (Mar.  15. 1996)  (IL97-23) 

IN96-27  (Mar.  15, 1996)  (IN97-27) 

TN96-17  (Mar. 

15.  1996)  (TN97-17) 

IL96-24  (Mar.  15, 1996)  (IL97-24) 

IN96-28  (Mar.  15, 1996)  (IN97-28) 

TN96-18  (Mar. 

15. 1996)  (TN97-18) 

IL96-25  (Mar.  15, 1996)  (IL97-25) 

IN96-29  (Mar.  15, 1996)  (IN97-29) 

TN96-19  (Mar. 

15.  1996)  (TN97-19) 

IL96-26  (Mar.  15, 1996)  (IL97-26) 

IN96-30  (Mar.  15, 1996)  (IN97-36) 

TN96-20  (Mar. 

15.  1996)  (TN97-20) 

IL96-27  (Mar.  15, 1996)  (IL97-27) 

IN96-31  (Mar.  15, 1996)  (IN97-31) 

TN96-21  (Mar. 

15.  1996)  (TN97-21) 

IL96-28  (Mar.  15, 1996)  (IL97-28) 

IN96-32  (Mar.  15, 1996)  (IN97-32) 

TN96-22  (Mar. 

15,  1996)  (TN97-22) 

ILtf6-29  (Mar.  15,  1996)  (IL97-29) 

IN96-33  (Mar.  15, 1996)  (IN97-33) 

TN96-23  (Mar. 

15.  1996)  (TN97-23) 

IL96-30  (Mar.  15, 1996)  (IL97-30) 

IN96-34  (Mar.  15. 1996)  (IN97-34) 

TN96-24  (Mar. 

15.  1996)  (TN97-24) 

IL96-31  (Mar.  15, 1996)  (IL97-31) 

IN96-35  (Mar.  15. 1996)  (IN97-35) 

TN96-25  (Mar. 

15. 1996)  (TN97-25) 

IL96-32  (Mar.  15, 1996)  (IL97-321) 

IN96-36  (Mar.  15. 1996)  (IN97-36) 

TN96-26  (Mar. 

15.  1996)  (TN97-26) 

IL96-33  (Mar.  15, 1996)  (IL97-33) 

INg6-37  (Mar.  15, 1996)  (IN97-37) 

TN96-27  (Mar. 

15.  1996)  (TN97-27) 

IL96-34  (Mar.  15, 1996)  (IL97-34) 

IN96-38  (Mar.  15, 1996)  (IN97-38) 

TN96-28  (Mar. 

15,  1996)  (TN97-28) 

IL96-35  (Mar.  15, 1996)  (IL97-35) 

IN96-39  (Mar.  15, 1996)  (IN97-39) 

TN96-29  (Mar. 

15. 1996)  (TN97-29) 

IL96-36  (Mar.  15. 1996)  (IL97-36) 

IN96-40  (Mar.  15, 1996)  (IN97-40) 

TN96-30  (Mar. 

15, 1996)  (TN97-30) 

IL96-37  (Mar.  15. 1996)  (IL97-37) 

IN96-^1  (Mar.  15, 1996)  (IN97-41) 

TN96-31  (Mar. 
TN96-32  (Mar. 

15.  1996)  (TN97-31) 
15.  1996)  (TN97-32) 

IL96-38  (Mar.  15, 1996)  (IL97-38) 
IL96-39  (Mar.  15, 1996)  (IL97-39) 

IN96-^2  (Mar.  15, 1996)  (IN97-42) 

IN96-43  (Mar.  15, 1996)  (IN97-43) 

TN9&-33  (Mar. 

15.  1996)  (TN97-33) 

IL96-40  (Mar.  15, 1996)  (IL97-40) 

IN96-44  (Mar.  15,  1996)  (IN97-44) 

TN96-34  (Mar. 

15.  1996)  (TN97-34) 

IL96^1  (Mar.  15. 1996)  (IL97-41) 

IN96-45  (Mar.  15, 1996)  (IN97-45) 

TN96-35  (Mar. 

15.  1996)  (TN97-35) 

IL96-42  (Mar.  15. 1996)  (IL97-42) 

IN96-46  (Mar.  15. 1996)  (IN97-46) 

TN96-36  (Mar. 

15.  1996)  (TN97-36) 

IL96-43  (Mar.  15, 1996)  (IL97-43) 

IN96-47  (Mar.  15, 1996)  (IN97-47) 

TN96-37  (Mar. 

15.  1996)(TN97-37) 

IL96-44  (Mar.  15, 1996)  (IL97-44) 

IN96-48  (Mar.  15. 1996)  (IN97-48) 

TN96-38  (Mar. 

15. 1996)  (TN97-38) 

IL96-44  (Mar.  15, 1996)  (IL97-44) 

IN96^9  (Mar.  15, 1996)  (IN97-49) 

TN96-39  (Mar. 

15.  1996)  (TN97-39) 

IL96-45  (Mar.  15, 1996)  (IL97-45) 

IN96-50  (Mar.  15, 1S96)  (IN97-50) 

TN96-40  (Mar. 

15.  1996)  (TN97-40) 

IL96-^6  (Mar.  15, 1996)  (IL97-46) 

IN96-51  (Mar.  15, 1996)  (IN97-51) 

TN96-^1  (Mar. 

15.  1996)  (TN97-11) 

IL96-i7  (Mar.  15, 1996)  (IL97-47) 

IN96-52  (Mar.  15, 1996)  (1N97-52) 

TN96-42  (Mar. 

15.  1996)  (TN97-42) 

IL96-48  (Mar.  15. 1996)  (IL97-47) 

IN96-53  (Mar.  15, 1996)  (IN97-53) 

TN96-^3  (Mar. 

15.  1996)  (TN97-43) 

IL96-49  (Mar.  15. 1996)  (IL97-49) 

IN96-54  (Mar.  15. 1996)  (IN97-54) 

TN96-44  (Mar. 

15,  1996)  (TN97-44) 

IL96-50  (Mar.  15, 1996)  (IL97-50) 

IN96-55  (Mar.  15. 1996)  (IN97-55) 

TN9&-45  (Mar. 

15.  1996)  (TN97-45) 

IL96-51  (Mar.  15. 1996)  (IL97-51) 

IN96-56  (Mar.  15, 1996)  (IN97-56) 

TN96-46  (Mar. 

15. 1996)  (TN97-46) 

IL96-52  (Mar.  15, 1996)  (IL97-52) 

IN96-57  (Mar.  15, 1996)  {IN97-57) 

TN96-47  (Mar. 
TN96-48  (Mar. 

15.  1996)  (TN97-47) 

IL96-53  (Mar.  15, 1996)  (IL97-53) 

IN96-58  (Mar.  15. 1996)  (IN97-58) 

15,  1996)  (TN97-48) 

IL96-54  (Mar.  15, 1996)  (IL^7-54) 

IN96-59  (Mar.  15. 1996)  (IN97-59) 

TN95-49  (Mar. 

15,  1996)(TN97-49) 

IL96-55  (Mar.  15. 1996)  (IL97-55) 

IN96-«0  (Aug.  02, 19%)  (IN97-60) 

TN96-50  (Mar. 

15,  1996)  (TN97-50) 

IL96-56  (Mar.  15. 1996)  (IL97-56) 

IN96-61  (Aug.  02. 19%)  (IN97-61) 

TN9ft-51  (Mar. 

15. 1996)  (TN97-51) 

1L96-57  (Mar.  15. 1996)  (IL97-57) 

Michigan 

TN96-52  (Mar. 

15. 1996)  (TN97-52) 

IL96-58  (Mar.  15. 1996)  (IL97-58) 

MI96-1  (Mar.  15, 19%)  (MI97-1) 

TN96-53  (Mar. 

15, 1996)(TN97-53) 

IL96-59  (Mar.  15, 1996)  (IL97-59) 

MI96-2  (Mar.  15. 19%)  (MI97-2) 

TN96-54  (Mar. 

15, 1996)  (TN97-54) 

IL96-60  (Mar.  15, 1996)  (IL97-60) 

MI96-3  (Mar.  15. 19%)  (MI97-3) 

TN96-55  (Mar. 

15.  1996)  (TN97-55) 

1L96-61  (Mar.  15. 1996)  (IL97-61) 

MI96-4  (Mar.  15. 19%)  (MI97-4) 

TN96-56  (Mar. 

15.  1996)  (TN97-56) 

IL96-62  (Mar.  15. 1996)  (IL97-62) 

MI96-5  (Mar.  15. 19%)  (MI97-5) 

TN96-57  (Mar. 
TN96-58  (Mar. 

15.  1996)(TN97-57) 
15.  1996)  (TN97-58) 

IL96-63  (Mar.  15, 1996)  (IL97-63) 
IL96-64  (Mar.  IS.  1996)  (IL97-64) 

M196-6  (Mar.  15. 19%)  (MI97-6) 

M196-7  (Mar.  15, 19%)  {MI97-7) 

TN96-59  (Mar. 

15.  1996)  (TN97-59) 

IL96-65  (Mar.  15, 1996)  (IL97-65) 

MI96-8  (Mar.  15, 19%)  (MI97-8) 

TN96-60  (Mar. 

15.  1996)  (TN97-60) 

IL96-66  (Mar.  15, 1996)  (IL97-66) 

MI96-9  (Mar.  15. 19%)  (MI97-9) 

TN96-61  (Mar. 

15.  1996)  (TN97-61) 

IL96-67  (Mar.  15, 1996)  (IL97-67) 

MI96-10  (Mar.  15, 19%)  (MI97-10) 

TN96-62  (Mar. 

15.  1996)  (TN97-62) 

IL96-68  (Mar.  15. 1996)  (IL97-68) 

M196-11  (Mar.  15, 19%)  {MI97-11) 
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MI96-12  (Mar.  15.  1996) 
MI96-13(Mar.  15.  1996) 
MI96-14(Mar.  15,  1996) 
MI96-15(Mar.  15,  1996) 
MI96-16(Mar.  15, 1996) 
Ml96-17(Mar.  15,  1996) 
MI96-18(Mar.  15,  1996) 
M196-19(Mar.  15, 1996) 
MI96-20(Mar.  15,  1996) 
MI96-21  (Mar.  15, 1996) 
MI96-22  (Mar.  15,  1996) 
MI96-23(Mar.  15,  1996) 
M196-24  (Mar.  15,  1996) 
MI96-25(Mar.  15,  1996) 
MI96-26(Mar.  15,1996) 
M196-27(Mar.  15,  1996) 
Ml96-28(Mar.  15,  1996) 
MI96-29(Mar.  15,  1996) 
MI96-30(Mar,  15,1996) 
M196-31  (Mar.  15,  1996) 
M196-32(Mar.  15,1996) 
M196-33  (Mar.  15,  1996) 
M196-34(Mar.  15,  1996) 
MI96-35(Mar.  15,1996) 
MI96-36(Mar.  15,  1996) 
MI96-37(Mar.  15,  1996) 
MI96-38(Mar.  15,  1996) 
MI96-39(Mar.  15.1996) 
MI96-40(Mar.  15,  1996) 
M196-41  (Mar.  15,  1996) 
MI96-42  (Mar.  15,  1996) 
MI96-43(Mar.  15,  1996) 
MI96-44  (Mar.  15,  1996) 
MI96-45(Mar.  15;  1996) 
MI96-46(Mar.  15,  1996) 
MI96-47(Mar.  15,  1996) 
MI96-48(Mar.  15,1996) 
MI96-49(Mar.  15,  1996) 
MI96-50(Mar.  15,  1996) 
MI96-51  (Mar.  15, 1996) 
MI96-52  (Mar.  15,  1996) 
MI96-53  (Mar.  15, 1996) 
M196-54  (Mar.  15, 1996) 
M196-55(Mar.  15,1996) 
MI96-56(Mar.  15,1996) 
MI96-57(Mar.  15,1996) 
MI96-58(Mar.  15,1996) 
MI96-59(Mar.  15,1996) 
MI96-60(Mar.  15.1996) 
MI96-61  (Mar.  15, 1996) 
M196-62(Mar.  15,1996) 
MI96-63(Mar.  15,1996) 
MI96-64(Mar.  15,1996) 
MI96-€5(Mar.  15,  1996) 
Minnesota 
MN96-1  (Mar.  15,1996) 
MN96-2(Mar.  15,1996) 
MN96-3(Mar.  15,1996) 
MN96-4(Mar.  15,1996) 
MN96-5  (Mar.  15. 1996) 
MN96-6(Mar.  15.1996) 
MN96-7(Mar.  15,1996) 
MN96-8(Mar.  15,1996) 
MN96-9(Mar.  15,1996) 
MN96-10(Mar.  15,1996 
MN96-11  (Mar.  15. 1996 
MN96-12(Mar.  15,1996 
MN96-13(Mar.  15, 1996 
MN96-14  (Mar.  15, 1996 
MN96-15(Mar.  15,1996 
MN96-16(Mar.  15,1996 
MN96-17  (Mar.  15, 1996 
MN96-18(Mar.  15, 1996 
MN96-19(Mar.  15, 1996 
MN96-20(Mar.  15,1996 
MN96-21  (Mar.  15. 1996 


MI97-12) 
MI97-13) 
MI97-14) 
MI97-15) 
MI97-16) 
MI97-17) 
MI97-18) 
MI97-19) 
MI97-20) 
MI97-21) 
MI97-22) 
MI97-23) 
M197-24) 
MI97-25) 
MI97-26) 
MI97-27) 
MI97-28) 
MI97-29) 
M197-30) 
MI97-31) 
MI97-32) 
MI97-33) 
M197-34) 
MI97-35) 
MI97-36) 
MI97-37) 
MI97-38) 
MI97-39) 
MI97^0) 
MI97-41) 
M197-42) 
MI97-43) 
M197-44) 
MI97^5) 
MI97-46) 
MI97-47) 
MI97-46) 
MI97-49) 
MIfi7-50) 
MI97-51) 
MI97-52) 
MI97-53) 
MI97-54) 
MI97-55) 
MI97-56) 
MI97-57) 
MI97-58) 
MI97-59) 
MI97-60) 
MI97-61) 
MI97-62) 
MI97-63) 
MI97-64) 
MI97-65) 

MN97-1) 

MN97-2) 

MN97-3) 

MN97-4) 

MN97-5) 

MN97-6) 

MN97-7) 

MN97-8) 

MN97-9) 

(MN97-10) 

(MN97-11) 

(MN97-12) 

(MN97-13) 

(MN97-14) 

(MN97-15) 

(MN97-16) 

(MN97-17) 

(MN97-18) 

(MN97-19) 

(MN97-20) 

(MN97-21) 


MN96-22  (Mar.  15.  1996)  (MN97-22) 
MN96-23  (Mar.  15,  1996)  (MN97-23) 
MN96-24  (Mar.  15,  1996)  (MN97-24) 
MN96-25  (Mar.  15,  1996)  (MN97-25) 
MN96-26  (Mar.  15, 1996)  (MN97-26) 
MN96-27  (Mar.  15.  1996)  (MN97-27) 
MN96-28  (Mar.  15,  1996)  (MN97-28) 
MN96-29  (Mar.  15,  1996)  (MN97-29) 
MN96-30  (Mar.  15. 1996)  (MN97-30) 
MN96-31  (Mar.  15,  1996)  (MN97-31) 
MN96-32  (Mar.  15. 1996)  (MN97-32) 
MN96-33  (Mar.  15,  1996)  (MN97-33) 
MN96-34  (Mar.  15.  1996)  (MN97-34) 
MN9&-35  (Mar.  15,  1996)  (MN97-35) 
MN96-36  (Mar.  15, 1996)  (MN97-36) 
MN96-37  (Mar.  15,  1996)  (MN97-37) 

.  MN96-38  (Mar.  15,  1996)  (MN97-38) 
MN96-39  (Mar.  15,  1996)  (MN97-39) 
MN96-40  (Mar.  15,  1996)  (MN97-40) 
MN96-41  (Mar.  15,  1996)  (MN97-41) 
MN96-42  (Mar.  15,  1996)  (MN97-42) 
MN96-43  (Mar.  15,  1996)  (MN97-43) 
MN96-44  (Mar.  15.  1996)  (MN97-44) 
MN96-45  (Mar.  15.  1996)  (MN97-45) 
MN96-46  (Mar.  15.  1996)  (MN97-46) 
MN96-47  (Mar.  15,  1996)  (MN97-47) 
MN96-48  (Mar.  15,  1996)  (MN97-48) 
MN96-49  (Mar.  15,  1996)  (MN97-49) 
MN96-50  (Mar.  15,  1996)  (MN97-50) 
MN96-51  (Mar.  15, 1996)  (MN97-51) 
MN96-52  (Mar.  15,  1996)  (MN97-52) 
MN96-53  (Mar.  15,  1996)  (MN97-53) 
MN96-54  (Mar.  15.  1996)  (MN97-54) 
MN96-55  (Mar.  15.  1996)  (MN97-55) 
MN96-56  (Mar.  15.  1996)  (MN97-56) 
MN96-57  (Mar.  15.  1996)  (MN97-57) 
MN96-58  (Mar.  15.  1996)  (MN97-58) 
MN96-59  (Mar.  15. 1996)  (MN97-59) 
MN96-60  (Mar.  15. 1996)  (MN97-60) 
MN96-61  (Mar.  15.  1996)  (MN97-61) 

Ohio 

OH96-1  (Mar.  15. 1996)  (OH97-1) 
OH96-2  (Mar.  15, 1996)  (OH97-2) 
OH96-3  (Mar.  15, 1996)  (OH97-3) 
OH96-4  (Mar.  15,  1996)  (OH97-4) 
OH96-5  (Mar.  15, 1996)  (OH97-5) 
OH96-6  (Mar.  15,  1996)  (OH97-6) 
OH96-7  (Mar.  15, 1996)  (OH97-7) 
OH96-8  (Mar.  15,  1996)  (OH97-8) 
OH96-9  (Mar.  15,  1996)  (OH97-9i 


OH96-10 
OH96-11 
OH96-12 
OH96-13 
OH96-14 
OH96-15 
OH96-16 
OH96-17 
OH96-18 
OH96-19 
OH96-20 
OH96-21 
OH96-22 
OH96-23 
OH96-24 
OH96-25 
OH96-26 
OH96-27 
OH96-28 
OH96-29 
OH96-30 
OH96-31 
OH96-32 
OH96-33 
OH96-34 
OH96-35 
Wisconsin 


Mar.  15, 1996)  (OH97-10) 
Mar.  15,  1996)(OH97-'ll) 
Mar.  15. 1996)  (OH97-12) 
Mar.  15.  1996)(OH97-13) 
Mar.  15. 1996)  (OH97-14) 
Mar.  15. 1996)  (OH97-15) 
Mar.  15, 1996)  (OH97-16) 
Mar.  15. 1996)(OH97-17) 
Mar.  15,  1996)(OH97-18) 
Mar.  15,  1996)(OH97-19) 
Mar.  15. 1996)(OH97-20) 
Mar.  15,199.6)(OH97-21) 
Mar.  15, 1996)  (OH97-22) 
Mar.  15. 1996)  fOH97-23) 
Mar.  15. 1996)  (OH97-24) 
Mar.  15. 1996)  (OH97-25) 
Mar.  15. 1996)(OH97-26) 
Mar.  15, 1996)(OH97-27) 
Mar.  15, 1996)  (OH97-28) 
Mar.  15, 1996)(OH97-29) 
Mar.  15, 1996)  (OH97-30) 
Mar.  15, 1996)(OH97-31) 
Mar.  15, 1996)(OH97-32) 
Mar.  15, 1996)  (OH97-33) 
Mar.  15, 1996)(OH97-34) 
Mar.  15. 1996)(OH97-35) 


WI96-1  (Mar.  1 
WI96-2  (Mar.  1 
WI96-3  (Mar.  1 
W196-^  (Mar.  1 
WI96-5  (Mar.  1 
WI96-6  (Mar.  1 
W196-7  (Mar.  1 
WI96-8  (Mar.  1 
VVI96-9  (Mar.  1 


VVI96-10 
\VI96-11 
VVI96-12 
VVI96-13 
WI96-14 
VV196-15 
\VI96-16 
W196-17 
WI96-18 
WI96-19 
WI96-20 
WI96-21 
W196-22 
W196-23 
WI96-24 
WI96-25 
WI96-26 
Wl  96-27 
VVI96-28 
WI96-29 
WI96-30 
WI96-31 
\VI96-32 
WI96-33 
WI96-34 
WI96-35 
VVI96-36 
WI96-37 
WI96-38 
W196-39 
WI96-40 
W196-41 
WI96-42 
W196-43 
W196-44 
WI96-45 
WI96-46 
WI 96-47 
WI96-48 
WI96-49 
W196-50 
WI96-51 
WI96-52 
WI96-53 
WI  96-54 
WI96-55 
WI96-56 
WI96-57 
WI96-58 
WI96-59 
WI96-60 
WI96-61 
WI96-62 
WI96-«3 
WI96-64 
WI96-65 
W196-66 
W196-67 


(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(.Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 
(Mar. 


5. 1996)  (W197-1) 
5.  1996)  {WI97-2) 
5.  1996)(WI97-3) 
5. 1996)(WI97-4) 
5.  1996)  (WI97-5) 
5.  1996)  (WI97-6) 
5.  1996)  (WI97-7) 
5,  1996)(OH97-8) 
5.  1996)  (OH97-9) 


15,1996) 
15.1996) 
15.  1996) 
15,  1996) 
15.1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,1996) 
15,  1996) 
15,1996) 
15,  1996) 
15,1996) 
15,  1996) 
15,  1996) 
15,1996) 
15,1996) 
15.  1996) 
15.1996) 
15,  1996) 
15,  1996) 
IS,  1996) 
15,1996) 
15. 1996) 
15.1996) 
15.1996) 
15.  1996) 
15.1996) 
15,  1996) 
15,1996) 
15,  1996) 
15,1996) 
15,1996) 
15,1996) 
15,  1996) 
15,1996) 
15,1996) 
15,  1996) 
15,1996) 
15,  1996) 
15,  1996) 
15.  1996) 
15,1996) 
15,  1996) 
15.1996) 
15,  1996) 
15,  1996) 
15, 1996) 
15,  1996) 
15.1996) 
15.  1996) 
15,  1996) 
15.  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15, 1996) 


(OH97-10) 

(OH97-11) 

(OH97-12) 

(C)H97-13) 

(OH97-14) 

(OH97-15) 

(OH97-16) 

(OH97-17) 

(OH97-18) 

(OH97-19) 

(OH97-20) 

(OH97-21) 

(OH97-22) 

(OH97-23) 

(OH97-24) 

(OH97-25) 

(OH97-26) 

(OH97-27) 

(OH97-28) 

(OH97-29) 

(OH97-30) 

(OH97-31) 

(OH97-32) 

(OH97-33) 

(OH97-34) 

(OH97-35) 

(OH97-36) 

(OH97-37) 

(OH97-38) 

(OH97-39) 

{OH97-40) 

(OH97-41) 

(OH97-42) 

(OH97-43) 

(OH97-44) 

(OH97-45) 

(OH97-46) 

(OH97-47) 

(OH97-48) 

(OH97-49) 

(OH97-50) 

(OH97-51) 

(OH97-52) 

(VV197-53) 

(WI97-54) 

(WI97-55) 

(WI97-56) 

(WI97-57) 

(WI97-58) 

(WI97-59) 

{WI97-60) 

(WI97-61) 

(W197-62) 

(W197-63) 

(WI97-64) 

(WI97-65) 

(W197-66) 

(W197-67) 


Volume  V 

Arkansas 
AR96-1  (Mar. 
AR96-2  (Mar. 
AR96-3  (Mar. 
AR96-4  (Mar. 
AR96-5  (Mar. 
AR96-6  (Mar. 


15, 1996)(AR97-1) 
15,  1996)  (AR97-2) 
15.  1996)  {AR97-3) 
15,  1996)(AR97-4) 
15,  1996)  (AR97-5) 
15, 1996)  (AR97-6) 
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AR96-7  (Mar.  15, 1996)  (AR97-7) 
AR96-8  (Mar.  15.  1996)  (AR97-8) 
AR96-9  (Mar.  15,  1996)  (AR97-9) 


Mar 
Mar 
Mar 
Mar 
Mar 
Mar 


AR96-10  (Mar.  15 
AR96-11  (Mar.  15 
AR96-12 
AR96-13 
AR9&-14 
AR96-15 
AR96-16 
AR9fr-17 
AR96-18 
AR96-19 
AR9&-20 
AR9e-21 
AR9&-22 
AR96-23 
AR9&-24 
AR96-2S 
AR96-26 
AR96-27 
AR96-28 
AR96-29 
AR96-30 
AR96-31 
AR9&-32 
AR96-33 
AR96-34 
AR96-35 
AR96-36 
AR96-37 
AR96-38 
AR96-39 
AR96-40 
AR96-41 
AR96-^2 
AR96-43 
AR96-44 
AR96-^5 
AR96-46 
Iowa 
IA96-1  (Mar.  15, 
IA96-2  (Mar.  15, 
IA96-3  (Mar.  15, 
IA96-4  (Mar.  15, 


1996) 
1996) 
Mar.  15, 1996) 
Mar.  15. 1996) 
Mar.  15. 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
Mar.  15, 1996) 
15, 1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15,  1996) 
15.  1996) 
Mar.  15,  1996) 
Mar.  15. 1996) 
Mar.  15.  1996) 
Mar.  15. 1996) 
Mar.  15. 1996) 
Mar.  15. 1996) 
Mar.  15. 1996) 
Mar.  15. 1996) 
Mar.  15.  1996) 
Mar.  15.  1996) 
Mar.  15,  1996) 
Mar.  15.  19S6) 
Mar.  15, 
Mar.  15, 
Mar.  15, 
Mar.  15, 


1996) 
1996) 
1996) 
1996) 


(AR97-10) 
(AR97-11) 
(AR97-12) 
(AR97-13) 
(AR97-14) 
(AR97-15) 
(AR97-16) 
(AR97-17) 
(AR97-18) 
(AR97-19) 
(AR97-20) 
(AR97-21) 
(AR97-22) 
(AR97-23) 
(AR97-24) 
(AR97-25) 
(AR97-26) 
(AR97-27) 
(AR97-28) 
(AR97-29) 
(AR97-30) 
(AR97-31) 
(AR97-32) 
(AR97-33) 
(AR97-34) 
(AR97-35) 
(AR97-36) 
(AR97-37) 
(AR97-38) 
(AR97-39) 
(AR97-40) 
(AR97-41) 
(AR97-42) 
(AR97-43) 
(AR97-44) 
(AR97-45) 
(AR97-46) 


1996)  (IA97-1) 
1996)  (IA97-2) 
1996)  (IA97-3) 
1996)  (IA97-4) 


IA96-5  (Mar.  15, 1996)  (IA97-5) 
IA96-6  (Mar.  15. 1996)  (1A97~6) 
IA96-7  (Mar.  15.  1996)  (IA97-7) 
IA9&-8  (Mar.  15.  1996)  (IA97-8) 
IA96-9  (Mar.  15. 1996)  (IA97-9) 
IA96-10  (Mar.  15, 1996)  (IA97-10 
IA96-11  (Mar.  15, 1996)  (IA97-11 
IA96-12  (Mar.  15, 1996)  (1A97-12 
IA96-13  (Mar.  15. 1996)  (IA97-13 
IA96-14  (Mar.  15. 1996)  (IA97-14 
IA96-15  (Mar.  15. 1996)  (IA97-15 
IA96-16  (Mar.  15. 1996)  (1A97-16 
IA96-17  (Mar.  15, 1996)  (IA97-17 
IA96-18  (Mar.  15, 1996)  (IA97-18; 
IA96-19  (Mar.  15. 1996)  (1A97-19: 
IA96-20  (Mar.  15. 1996)  (IA97-20: 
IA96-21  (Mar.  15. 1996)  (IA97-21 
IA9&-22  (Mar.  15. 1996)  (IA97-22 
IA96-23  (Mar.  15, 1996)  (IA97-23 
IA96-24  (Mar.  15.  1996)  (IA97-24; 
IA9e-25  (Mar.  15. 1996)  (IA97-25 
IA96-26  (Mar.  15. 1996)  (IA97-26 
IA96-27  (Mar.  15. 1996)  (IA97-27 
IA96-28  (Mar.  15. 1996)  (IA97-28 
IA96-29  (Mar.  15.  1996)  (IA97-29 
LA96-30  (Mar.  15. 1996)  (IA97-30; 
IA96-31  (Mar.  15. 1996)  (IA97-31 
IA96-32  (Mar.  15, 1996)  (LA97-32 
IA9&-33  (Mar.  IS,  1996)  (IA97-33 
IA96-34  (Mar.  15,  1996)  (IA97-34 
IA96-35  (Mar.  15. 1996)  (IA97-3S: 


IA96-36  (Mar.  15 
IA96-37  (Mar.  15 
IA96-38  (Mar.  15 
1A96-39  (Mar.  15 
IA96~40  (Mar.  15 
IA96-41  (Mar.  15 
IA96-42  (Mar.  15 
IA96~43  (Mar.  15 
IA96-44  (Mar.  15 
IA96-45  (Mar.  15 
IA96-^6(Mar.  15 
IA96-47  (Mar.  15 
IA9&-48  (Mar.  15 
IA96-49  (Mar.  15 
IA96-50  (Mar.  15 
IA96-51  (Mar.  15 
IA9&-52  (Mar.  15 
IA96-53  (Mar.  15 
IA96-54  (Mar.  15 
IA96-55.(Mar.  15 
IA96-56  (Mar.  15 
IA96-57  (Mar.  15 
IA96-58  (Mar.  IS 
IA96-S9  (Mar.  15 
IA96-60  (Mar.  15 
IA96-61  (Mar.  15 
IA96-62  (Mar.  15 
IA9&-63  (Mar.  15 
IA96-64  (Mar.  15 
1A96-65  (Mar.  15 
IA96-66(Mar.  15 
IA96r-67  (Mar.  15 
IA96-68  (Mar.  15 
IA96-69  (Mar.  15 
IA96-70  (Mar.  15 
IA96-71  (Mar.  15 
IA96-72  (Mar.  15 
IA9&-73  (Mar.  15 
IA96-74  (Mar.  15 
IA96-75  (Mar.  15 
lA 96-76  (Mar.  15 
IA96-77  (Mar.  15 
Kansas 

KS96-1  (Mar.  15, 
KS96-2  (Mar.  15, 
KS96-3  (Mar.  15, 
KS96-4  (Mar.  15, 
KS9&-5  (Mar.  15, 
KS96-6  (Mar.  15, 


.  1996)  (IA97-36) 
,  1996)  (IA97-37) 
.  1996)  (IA97-38) 
,  1996)  (IA97-39) 
,  1996)  (IA97-40) 
.  1996)  {IA97-41) 
.  1996)  (1A97-42) 
,  1996)  (IA97-43) 
,  1996)  (IA97-44) 
,  1996)  (IA97-45) 
.  1996)  (IA97-46) 
.  1996)  (IA97^7) 
,1996)(IA97-48) 
,  1996)  (IA97-49) 
.  1996)  (IA97-50) 
,  1996)  (IA97-51) 
.  1996)  {IA97-52) 
,  1996)  (IA97-53) 
.  1996)  (IA97-54) 
,  1996)  (IA97-55) 
.  1996)  (1A97-56) 
.  1996)  (IA97-57) 
,  1996)  (IA97-S8) 
.  1996)  (IA97-59) 
,  1996)  (IA97-60) 
.  1996)  (IA97-61) 
.  1996)  (IA97-62) 
,  1996)  (IA97-63) 
.  1996)  (IA97-64) 
.  1996)  (IA97-65) 
.  1996)  (IA97-66) 
,  1996)  (1A97-67) 
,  1996)  (IA97-68) 
,  1996)  (IA97-69) 
.  1996)  (IA97-70) 
.  1996)  (IA97-71) 
.  1996)  (IA97-72) 
,  1996)  (1A97-73) 
.  1996)  (IA97-74) 
.  1996)  (IA97-75) 
.  1996)  (IA97-76) 
,  1996)  (IA97-77) 

1996)  (KS97-1) 
1996)  (KS97-2) 
1996)  {KS97-3) 
1996)  (KS97-4) 
1996)  (KS97-5) 
1996)  (KS97-6) 


1996)  (KS97-11) 
1996)  (KS97-12) 
1996)  (KS97-13) 


KS96-7  (Mar.  15,  1996)  (KS97-7) 
KS96-8  (Mar.  15, 1996)  (KS97-8) 
KS96-9  (Mar.  15, 1996)  (KS97-9) 
KS96-10  (Mar.  15,  1996)  (KS97-10) 
KS9&-11  (Mar.  15, 
KS96-12  (Mar.  15. 
KS96-13(Mar.  15. 
KS96-14  (Mar.  15.  1996)  (KS97-14) 
KS96-15  (Mar.  15. 1996)  (KS97-15) 
KS96-16  (Mar.  15, 1996)  {KS97-16) 
KS96-17  (Mar.  15.  1996)  (KS97-17) 
KS96-18  (Mar.  15, 1996)  (KS97-18) 
KS96-19  (Mar.  15.  1996)  (KS97-19) 
KS96-20  (Mar.  15, 1996)  (KS97-20) 
KS96-21  (Mar.  15. 1996)  (KS97-21) 
KS9&-22  (Mar.  15, 1996)  (KS97-22) 
KS96-23  (Mar.  15. 1996)  (KS97-23) 
KS9^24  (Mar.  15, 1996)  (KS97-24) 
KS96-25  (Mar.  15, 1996)  (ICS97-25) 
KS96-26  (Mar.  15, 1996)  (KS97-26) 
KS96-27  (Mar.  15, 1996)  (KS97-27) 
KS96-28  (Mar.  15, 1996)  (KS97-28) 
KS96-29  (Mar.  15. 1996)  (KS97-29) 
KS96-30  (Mar.  15.  1996)  (KS97-30) 
KS96-31  (Mar.  15.  1996)  (KS97-31) 
KS9&-32  (Mar.  15,  1996)  (KS97-32) 
KS96-33  (Mar.  IS.  1996)  (KS97-U) 


KS96-34  (Mar.  15. 1996)  (KS97-34) 
KS96-35  (Mar.  15.  1996)  (KS97-35) 
KS96-36  (Mar.  15. 1996)  (KS97-36) 
KS96-37  (Mar.  15. 1996)  (KS97-37) 
KS9e-38  (Mar.  15. 1996)  (KS97-38) 
KS96-39  (Mar.  15, 1996)  (KS97-39) 
KS96-40  (Mar.  15. 1996)  (KS97-40) 
KS96-41  (Mar.  15, 1996)  (KS97-41) 
KS96-42  (Mar.  15. 1996)  (KS97^2) 
KS96-43  (Mar.  15. 1996)  (KS97-43) 
KS96-44  (Mar.  15, 1996)  (KS97-44) 
KS96-^5  (Mar.  15. 1996)  (KS97-45) 
KS96-46  (Mar.  15. 1996)  (KS97-46) 
KS96-47  (Mar.  15.  1996)  (KS97-47) 
KS96-48  (Mar.  15, 1996)  {KS97-48) 
KS96-49  (Mar.  15, 1996)  (KS97-49) 
KS96-50  (Mar.  15. 1996)  (KS97-50) 
KS96-51  (Mar.  15, 1996)  (KS97-51) 
KS9&-52  (Mar.  15,  1996)  (KS97-52) 
KS96-53  (Mar.  15, 1996)  (KS97-53) 
KS96-54  (Mar.  15, 1996)  (KS97-54) 
KS96-55  (Mar.  15, 1996)  (KS97-55) 
KS96-56  (Mar.  15, 1996)  (KS97-56) 
KS96-57  (Mar.  IS,  1996)  (KS97-57) 
KS96-58  (Mar.  IS.  1996)  (KS97-S8) 
KS96-59  (Mar.  15. 1996)  (KS97-S9) 
KS96-60  (Mar.  15,  1996)  (KS97-60) 
KS96-61  (Mar.  15.  1996)  (KS97-61) 
KS96-62  (Mar.  15. 1996)  (KS97-62) 
KS96-63  (Mar.  15. 1996)  (KS97-63) 
KS96-64  (Mar.  15. 1996)  (KS97-64) 
KS96-65  (Mar.  15. 1996)  (KS97-65) 
KS96-66  (Mar.  15. 1996)  (KS97-66) 
KS96-67  (Mar.  15. 1996)  (iCS97-67) 
KS96-68  (Sept.  13 
Louisiana 
LA96-1  (Mar, 
LA96-2  (Mar. 
LA9&-3  (Mar, 
LA96-4  (Mar, 
LA96-5  (Mar, 
LA96-6  (Mar, 
LA96-7  (Mar, 
LA96-8  (Mar 
LA96-9  (Mar, 
LA96-10  (Mar.  15.  1996) 
LA96-11  (Mar.  15. 1996) 
LA96-12  (Mar.  15. 1996) 
LA96-13  (Mar.  15. 1996) 
LA96-14  (Mar.  15. 1996) 
LA96-15  (Mar.  15. 1996) 
LA96-16  (Mar.  15, 1996) 
LA96-17(Mar.  15.1996) 
LA96-18  (Mar.  15, 1996) 
LA96-19  (Mar.  15. 1996) 
LA96-20  (Mar.  15. 1996) 
LA96-21  (Mar.  15. 1996) 
LA96-22  (Mar.  15. 1996) 
LA9&-23  (Mar.  IS.  1996) 
LA96-24  (Mar.  15, 1996) 
LA96-25  (Mar.  15, 1996) 
LA96-26  (Mar.  15, 1996) 
LA96-27  (Mar.  15. 1996) 
LA96-28  (Mar.  15, 1996) 
LA96-29  (Mar.  15, 1996] 
LA96-30  (Mar.  15, 1996) 
LA96-31  (Mar.  IS.  1996) 
LA96-32  (Mar.  15, 1996) 
LA96-33  (Mar.  15. 1996) 
LA9&-34  (Mar.  15. 1996) 
LAg6-3S  (Mar.  15, 1996) 
LA96-36  (Mar.  15. 1996) 
LA96-37  (Mar.  IS.  1996) 
LA96-38  (Mar.  15. 1996) 
LA96-39  (Mar.  15. 1996) 
LA96-40  (Mar.  15, 1996) 


1996)  (KS97-68) 

15,  1996)  (LA97-1) 
15. 1996)  (LA97-2) 
15. 1996)  (LA97-3) 
15. 1996)  (LA97-4) 
15. 1996)  (LA97-5) 
15, 1996)  (LA97-6) 
15, 1996)  (LA97-7) 
15,  1996)  (LA97-8) 
15,  1996)  (LA97-9) 

(LA97-10) 
(LA97-11) 
(LA97-12) 
(LA97-13) 
(LA97-14) 
(LA97-1S) 
(LA97-16) 
(LA97-17) 
(LA97-18) 
(LA97-19) 
(LA97-20) 
(LA97-21) 
(LA97-22) 
(LA97-23) 
(LA97-24) 
(LA97-2S) 
(LA97-26) 
(LA97-27) 
(LA97-28) 
(LA97-29) 
(LA97-30) 
(LA97-31) 
(LA97-32) 
(LA97-33) 
(LA97-34) 
(LA97-35) 
(LA97-36) 
(LA97-37) 
(LA97-38) 
(LA97-39) 
(LA97-40) 
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LA9e-41  (Mar.  15. 1996)  (LA97-41) 
LA96-42  (Mar.  15, 1996)  (LA97-42) 
LA96-43  (Mar.  15, 1996)  (LA97-43) 
LA96-44  (Mar.  15, 1996)  (LA97-44) 
LA96~45  (Mar.  15. 1996)  (LA97-45) 
LA96-46  (Mar.  15, 1996)  (LA97-46) 
LA9&-47  (Mar.  15. 1996)  (LA97-47) 
LA96-48  (Mar.  15, 1996)  (LA97-48) 
LA96-49  (Mar.  15. 1996)  (LA97-49) 
LA96-50  (Mar.  15, 1996)  (LA97-50) 
LA96-51  (Mar.  15, 1996)  (LA97-51) 
LA96-52  (Mar.  15, 1996)  (LA97-52) 
LA96-53  (Mar.  15, 1996)  (LA97-53) 
LA96-54  (Mar.  15. 1996)  (LA97-54) 
LA96-55  (Mar.  15. 1996)  (LA97-55) 
LA96-56  (Mar.  15. 1996)  (LA97-56) 
Missouri 
MOge-l  (Mar.  15. 1996)  (MC)97-1) 
M096-2  (Mar.  15, 1996)  (MC)97-2) 
M096-3  (Mar.  15,  1996)  (M097-3) 
M096-4  (Mar.  15, 1996)  (M097-4) 
M096-5  (Mar.  15, 1996)  (M097-5) 
MC)96-6  (Mar.  15. 1996)  (M097-6) 
M096-7  (Mar.  15. 1996)  (M097-7) 
M096-8  (Mar.  15. 1996)  (M097-8) 
M096-9  (Mar.  15, 1996)  (MC)97-9) 
MO96-10  (Mar.  15, 1996)  (MO97-10) 
M096-11  (Mar.  15, 1996)  (M097-11) 
M096-U  (Mar.  15, 1996)  (M097-12) 
MC)96-13  (Mar.  15. 1996)  [M097-13) 
M096-14  (Mar.  15. 1996)  (M097-14) 
M096-15  (Mar.  15. 1996)  (MC)97-15) 
M096-16  (Mar.  15, 1996)  (M097-16) 
MC)96-17  (Mar.  15. 1996)  (M097-17) 
MC)96-18  (Mar.  15. 1996)  (M097-18) 
M096-19  (Mar.  15, 1996)  (M097-19) 
MC)96-20  (Mar.  15. 1996)  (MO97-20) 
M096-21  (Mar.  15. 1996)  (M097-21) 
M096-22  (Mar.  15, 1996)  {M097-22) 
MC)96-23  (Mar.  15, 1996)  (M097-23) 
M096-24  (Mar.  15. 1996)  (M097-24) 
M096-25  (Mar.  15, 1996)  (M097-25) 
MC)96-26  (Mar.  15, 1996)  (M097-26) 
M096-27  (Mar.  15, 1996)  (M097-27) 
M096-28  (Mar.  15, 1996)  (M097-28) 
M096-29  (Mar.  15, 1996)  (M097-29) 
MO96-30  (Mar.  15. 1996)  (MO97-30) 
MC)96-31  (Mar.  15. 1996)  (MC)97-31) 
MC)96-32  (Mar.  15. 1996)  (M097-32) 
MC)96-33  (Mar.  15. 19%)  (M097-33) 
M096-34  (Mar.  15, 1996)  (M097-34) 
M096-35  (Mar.  15, 1996)  (M097-35) 
M096-36  (Mar.  15, 1996)  (M097-36) 
M096-37  (Mar.  15, 1996)  (M097-37) 
MC)96-38  (Mar.  15. 1996)  (M097-38) 
MC)96-39  (Mar.  15, 1996)  (M097-39) 
MO96-40  (Mar.  15. 1996)  (MC)97-40) 
M096-41  (Mar.  15. 1996)  (M097-41) 
M096-42  (Mar.  15, 1996)  (MC)97-42) 
MC)96-43  (Mar.  15. 1996)  (MC)97-43) 
M096-^4  (Mar.  15, 1996)  (M097-44) 
M096-45  (Mar.  15, 1996)  (M097-45) 
M096-46  (Mar.  15. 1996)  (MC)97-46) 
M096-47  (Mar.  15. 1996)  (M097-47) 
M096-48  (Mar.  15. 1996)  (M097-48) 
MC)96-49  (Mar.  15. 1996)  (M097-49) 
MO96-50  (Mar.  15, 1996)  (MO97-50) 
M096-51  (Mar.  15, 1996)  (M097-51) 
M096-52  (Mar.  15, 1996)  (M097-52) 
M096-53  (Mar.  15, 1996)  (MC)97-53) 
M096-54  (Mar.  15. 1996)  (M097-54) 
M096-55  (Mar.  15, 1996)  (MC)97-55) 
M096-56  (Mar.  15, 1996)  (M097-56) 
MC)96-57  (Mar.  15. 1996)  (M097-57) 
M096-58  (Mar.  15,  1996)  (M097-58) 
M096-59  (Mar.  15. 1996)  (M097-59) 


MO96-60  (Mar.  15, 1996)  (MC)97-60) 
M096-61  (Mar.  15, 1996)  (MC)97-61) 
M09&-62  (Mar.  15, 1996)  (MC)97-62) 
M096-63  (Mar.  15. 1996)  (MC)97-63) 
M096-64  (Mar.  15, 1996)  (MC)97-64) 
M096-65  (Mar.  15. 1996)  (MC)97-65) 
M096-66  (Mar.  15. 1996)  [M097-66) 
M096-67  (Mar.  15, 1996)  (MC)97-67) 
M096-68  (Mar.  15. 1996)  (M097-68) 
M096-69  (Mar.  15, 1996)  (MC)97-69) 
MC)96-70  (Mar.  15, 1996)  [MO97-70] 
M096-71  (Mar.  15, 1996)  (M097-71) 
M096-72  (Mar.  15. 1996)  (M097-72) 
M096-73  (Mar.  15. 1996)  (M097-73) 
Nebraska 
NE96-1  (Mar.  15. 1996)  (NE97-1) 
NE96-2  (Mar.  15, 1996)  (NE97-2) 
NE96-3  (Mar.  15, 1996)  (NE97-3) 
NE96-4  (Mar.  15,  1996)  (NE97-4) 
NE96-5  (Mar.  15,  1996)  (NE97-5) 
NE96-6  (Mar.  15,  1996)  (NE97-6) 
NE96-7  (Mar.  15, 1996)  (NE97-7) 
NE96-8  (Mar.  15, 1996)  (NE97-8) 
NE96-9  (Mar.  15, 1996)  (NE97-9) 
NE96-10  (Mar.  15, 1996)  (NE97-10) 
NE96-11  (Mar.  15, 1996)  (NE97-11) 
NE96-12  (Mar.  15, 1996)  (NE97-12) 
NE96-13  (Mar.  15, 1996)  (NE97-13) 
NE9&-14  (Mar.  15, 1996)  (NE97-14) 
NE96-15  (Mar.  15, 1996)  (NE97-15) 
NE96-16  (Mar.  15. 1996)  (NE97-16) 
NE96-17  (Mar.  15, 1996)  (NE97-17) 
NE96-18  (Mar.  15, 1996)  (NE97-18) 
NfE96-19  (Mar.  15. 1996)  (NE97-19) 
NE96-20  (Mar.  15. 1996)  (NE97-20) 
NE96-21  (Mar.  15, 1996)  (NE-37-21) 
NE96-22  (Mar.  15, 1996)  (NE97-22) 
NE96-23  (Mar.  15. 1996)  (NE97-23) 
NE96-24  (Mar.  15. 1996)  (NE97-24) 
NE96-25  (Mar.  15, 1996)  (NE97-25) 
NE96-26  (Mar.  15, 1996)  (NE97-26) 
NE96-27  (Mar.  15. 1996)  (NE97-27) 
NE96-28  (Mar.  15, 1996)  (NE97-28) 
NE96-29  (Mar.  15, 1996)  (NE97-29) 
NE96-30  (Mar.  15. 1996)  (NE97-30) 
NE96-31  (Mar.  15, 1996)  (NE97-31) 
NE96-32  (Mar.  15. 1996)  (NE97-32) 
NE96-33  (Mar.  15. 1996)  (NE97-33) 
NE96-34  (Mar.  15, 1996)  (NE97-34) 
NE96-35  (Mar.  15. 1996)  (NE97-35) 
^4E96-36  (Mar.  15, 1996)  (NE97-36) 
NE96-37  (Mar.  15. 1996)  (NE97-37) 
NE96-38  (Mar.  15. 1996)  (NE97-38) 
NE96-39  (Mar.  15. 1996)  {NE97-39) 
NE96-40  (Mar.  15. 1996)  (NE97-40) 
NE96-41  (Mar.  15, 1996)  (NE97-41) 
NE96-42  (Mar.  15, 1996)  (NE97-42) 
NE96-43  (Mar.  15, 1996)  {NfE97-43) 
NE96-44  (Mar.  15, 1996)  (NE97-44) 
NE96-45  (Mar.  15,  1996)  (NE97-^5) 
NE96-46  (Mar.  15. 1996)  (r4E97-46) 
NE96-47  (Mar.  15, 1996)  (NE97-47) 
NE96-48  (Mar.  15. 1996)  (NE97-48) 
NE96-49  (Mar.  15. 1996)  (NE97-49) 
NE9fr-50  (Mar.  15, 1996)  (NE97-50) 
NE96-51  (Mar.  15, 1996)  (NE97-51) 
NE96-52  (Mar.  15. 1996)  (NE97-52) 
NE96-53  (Mar.  15,  1996)  (NE97-53) 
NE96-54  (Mar.  15, 1996)  (NE97-54) 
NE96-55  (Mar.  15. 1996)  (NE97-55) 
NE96-56  (Mar.  15. 1996)  {NE97-56) 
NE96-57  (Mar.  15, 1996)  (NE97-57) 
NE96-58  (Mar.  15. 1996)  (NE97-58) 
New  Mexico 
NM96-1  (Mar.  15. 1996)  (NM97-1) 
NM96-2  (Mar.  15, 1996)  (NM97-2) 


NM96-3  (Mar.  15, 1996)  (NM97-3) 
NM96-4  (Mar.  15. 1996)  (NM97-4) 
NM96-5  (Mar.  15. 1996)  (NM97-5) 
NM96-6  (Mar.  15. 1996)  (NM97-6) 

Oklahoma 
0K96-1  (Mar.  15. 1996)  (OK97-1) 
OK96-2  (Mar.  15, 1996)  {OK97-2) 
OK96-3  (Mar.  15, 1996)  (OK97-3) 
OK96-4  (Mar.  15, 1996)  (OK97-4) 
OK96-5  (Mar.  15, 1996)  (OK97-5) 
OK9&-6  (Mar.  15. 1996)  (OK97-6) 
OK96-7  (Mar.  15. 1996)  (OK97-7) 
OK96-8  (Mar.  15. 1996)  (OK97-8) 
OK96-9  (Mar.  15. 1996)  (OK97-9) 
OK96-10  (Mar.  15. 1996)  (OK97-lb) 
0K96-11  (Mar.  15, 1996)  (OK97-11) 
OK96-12  (Mar.  15, 1996)  (OK97-12) 
OK96-13  (Mar.  15, 1996)  (OK97-13) 
OK96-14  (Mar.  15. 1996)  (OK97-14) 
OK96-15  (Mar.  15. 1996)  (OK97-15) 
OK96-16  (Mar.  15. 1996)  (OK97-16) 
OK96-17  (Mar.  15. 1996)  (OK97-17) 
OK96-18  (Mar.  15. 1996)  (OK97-18) 
OK96-19  (Mar.  15,  1996)  (OK97-19) 
OK96-20  (Mar.  15, 1996)  (OK97-20) 
OK96-21  (Mar.  15, 1996)  {OK97-21) 
OK96-22  (Mar.  15, 1996)  (OK97-22) 
OK96-23  (Mar.  15. 1996)  (OK97-23) 
OK96-24  (Mar.  15, 1996)  (OK97-24) 
OK96-25  (Mar.  15, 1996)  (OK97-25) 
OK96-26  (Mar.  15, 1996)  (OK97-26) 
OK96-27  (Mar.  15, 1996)  (OK97-27) 
OK96-28  (Mar.  15, 1996)  (OK97-28) 
OK96-29  (Mar.  15, 1996)  (OK97-29) 
OK96-30  (Mar.  15, 1996)  (OK97-30) 
OK96-31  (Apr.  12, 1996)  (OK97-31) 
OK96-32  (Apr.  12, 1996)  (OK97-32) 
OK96-33  (Apr.  12. 1996)  (OK97-33) 
OK96-34  (Apr.  12. 1996)  (OK97-34) 
OK96-35  (Apr.  12,  1996)  (OK97-35) 
OK96-36iApr.  12,  1996)  (OK97-36) 
OK96-37  (Apr.  12, 1996)  (OK97-37) 
OK96-38  (Apr.  12, 1996)  (OK97-38) 
OK96-39  (Apr.  12. 1996)  (OK97-39) 
0K96-40  (Apr.  12,  1996)  (OK97-40) 
OK9&-41  (Apr.  12, 1996)  (OK97-41) 
OK96-42  (Apr.  12.  1996)  (OK97-42) 
OK96-43  (Apr.  12.  1996)  (OK97-43) 
OK96-44  (Apr.  12. 1996)  (OK97-44) 
OK9&-45  (Apr.  12. 1996)  (OK97-45) 
OK96-46  (May  31, 1996)  (OK97-46) 

Texas 
TX96-1  (Mar.  15, 1996)  (TX97-1) 

•  TX96-2  (Mar.  15, 1996)  (TX97-2) 
TX96-3  (Mar.  15. 1996)  (TX97-3) 
TX96-4  (Mar.  15, 1996)  (TX97-4) 
TX96-5  (Mar.  15, 1996)  (TX97-5) 
TX96-6  (Mar.  15. 1996)  (TX97-6) 
TX96-7  (Mar.  15.  1996)  (TX97-7) 
TX96-8  (Mar.  15,  1996)  (TX97-8) 
TX96-9  (Mar.  15, 1996)  (TX97-9) 
TX96-10  (Mar.  15, 1996)  (TX97-10) 
TX96-11  (Mar.  15. 1996)  (TX97-11) 
TX96-12  (Mar.  15, 1996)  (TX97-12) 
TX96-13  (Mar.  15,  1996)  (TX97-13) 
TX96-14  (Mar.  15. 1996)  (TX97-14) 
TX96-15  (Mar.  15, 1996)  (TX97-15) 
TX96-16  (Mar.  15. 1996)  (TX97-16) 
TX96-17  (Mar.  15. 1996)  (TX97-17) 
TX96-18  (Mar.  15, 1996)  (TX97-18) 
TX96-19  (Mar.  15, 1996)  (TX97-19) 
TX96-20  (Mar.  15,  1996)  (TX97-20) 
TX96-21  (Mar.  15, 1996)  (TX97-21) 
TX96-22  (Mar.  15, 1996)  (TX97-22) 
TX96-23  (Mar.  15, 1996)  (TX97-23) 
TX96-24  (Mar.  15, 1996)  (TX97-24) 
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TX96-25  (Mar.  15. 

1996)  (TX97-25) 

TX96-101  (Mar.  15, 1996)  (TX97-101) 

ID96-10  (Mar.  15, 1996)  (ID97-10) 

TX96-26  (Mar.  IS, 

1996)  (TX97-26) 

TX96-102  (Mar.  15. 1996)  (TX97-102) 
TX96-103  (Mar.  15. 1996)  (TX97-103) 

ID96-11  (Mar.  15, 1996)  (ID97-11) 
1096-12  (Mar.  15, 1996)  (ID97-12) 

TX96-27  (Mar.  15, 

1996)  {TX97-27) 

TX96-28  (Mar.  IS, 

1996)  (TX97-28) 

TX96-104  (Mar.  15. 1996)  (TX97-104) 

ID96-13  (Mar.  IS,  1996)  (ID97-13) 

TX96-29  (Mar.  IS. 

1996)  (TX97-29) 

TX96-105  (Mar.  15. 1996)  (TX97-10S) 

ID96-14  (Mar.  15, 1996)  (ID97-14) 

TX96-30  (Mar.  13, 

1996)  (TX97-30) 

TX96-106  (Mar.  15. 1996)  (TX97-106) 

Montana 

TX96-31  (Mar.  IS, 

1996)  (TX97-31) 

TX96-107  (Mar.  15. 1996)  (TX97-107) 

MT96-1  (Mar.  15, 1996)  (MT97-1) 

TX96-32  (Mar.  IS, 

1996)  (TX97-32) 

TX96-108  (Mar.  15. 1996)  (TX97-108) 

MT96-2  (Mar.  IS,  1996)  (MT97-2) 

TX96-33  (Mar.  15, 

1996)  (TX97-33) 

TX96-109  (Mar.  15. 1996)  (TX97-109) 

MT96-3  (Mar.  15, 1996)  (MT97-3) 

TX96-34  (Mar.  15. 

1996)  (TX97-34) 

TX96-110  (Mar.  15. 1996)  (TX97-110) 

MT96-4  (Mar.  15. 1996)  (MT97-4) 

TX96-35  (Mar.  15. 

1996)  (TX97-3S) 

TX96-111  (Mar.  15. 1996)  (TX97-111) 

MT96-5  (Mar.  15, 1996)  (MT97-S) 

TX96-36  (Mar.  IS. 

1996)  (TX97-36) 

TX96-112  (Mar.  15. 1996)  (TX97-112) 

MT96-6  (Mar.  15. 1996)  (MT97-6) 

7X96-37  (Mar.  IS. 

1996)  (TX97-37) 

TX96-113  (Mar.  15. 1996)  {TX97-113) 

MT96-7  (Mar.  15. 1996)  {MT97-7) 

TX96-38  (Mar.  IS. 

1996)  (TX97-38) 

TX9A-114  (Mar.  15, 1996)  (TX97-114) 

MT96-8  (Mar.  15. 1996)  (MT97-8) 

TX96-39  (Mar.  15, 

1996)  (TX97-39) 

TX96-11S  (Mar.  15, 1996)  (TX97-11S) 

MT96-9  (Mar.  IS.  1996)  (Mt97-9) 

TX96-^0  (Mar.  IS, 

1996)  (TX97-40) 

TX96-116  (Mar.  15, 1996)  (TX97-116) 

MT96-10  (Mar.  IS,  1996)  (MT97-10) 

7X96-^1  (Mar.  15. 

1996)  (TX97-41) 

TX96-117  (Mar.  15, 1996)  (TX97-117) 

MT96-11  (Mar.  IS,  1996)  (MT97-11) 

TX96-^2  (Mar.  15, 

1996)  (TX97-42) 

TX96-118  (Mar.  15, 1996)  (TX97-118) 

MT96-12  (Mar.  IS,  1996)  (MT97-12) 

TX9fr-43  (Mar.  15. 

1996)  (TX97-43) 

MT96-13  (Mar.  15, 1996)  (MT97-13) 

TX9»-H  (Mar.  15. 

1996)  (TX97-44) 

Vb/ujne  VI 

MT96-14  (Mar.  15, 1996)  (MT97-14) 

TX96-«S  (Mar.  15. 

1996)  (TX97-4S) 

Alaska 

MT96-15  (Mar.  IS,  1996)  (MT97-15) 

TX96-46  (Mar.  15. 

1996)  (TX97-46) 

AK96-1  (Mar.  15. 1996)  (AK97-1) 

MT96-16  (Mar.  15, 1996)  (MT97-16) 

TX96-47  (Mar.  15. 

1996)  (TX97-47) 

AK96-2  (Mar.  15. 1996)  (AK97-2) 

MT96-17  (Mar.  IS,  1996)  (MT97-17} 

TX96-48  (X4ar.  15. 

1996)  (TX97-48) 

AK96-3  (Mar.  15, 1996)  (AK97-3) 

MT96-18  (Mar.  IS,  1996)  (MT97-18) 

TX96-49  (Mar.  15. 

1996)  (TX97-49) 

AK96-4  (Mar.  15, 1996)  (AK97-4) 

MT96-19  (Mar.  IS,  1996)  (MT97-19) 

TX96-50  (Mar.  IS, 

1996)  (TX97-SO) 

AK96-5  (Mar.  15, 1996)  (AK97-5) 

MT96-20  (Mar.  15. 1996)  (MT97-20) 

TX96-51  (Mar.  15, 

1996)  (TX97-51) 

AK96-7  (Mar.  15, 1996)  (AK97-7) 

MT96-21  (Mar.  15, 1996)  (MT97-21) 

TX96-52  (Mar.  IS, 

1996)  (TX97-52) 

'   AK96-8  (Mar.  IS,  1996)  (AK97-8) 

MT96-22  (Mar.  15, 1996)  (MT97-22) 

TX96-S3  (Mar.  15, 

1996)  (TX97-53) 

AK96-9  (Mar.  15, 1996)  (AK97-9) 

MT96-23  (Mar.  15. 1996)  (MT97-23) 

TX9e-54  (Mar.  15. 

1996)  (TX97-54) 

AK96-10  (Mar.  IS.  1996)  (AKg7-10) 

MT96-24  (Mar.  15, 1996)  (MT97-24) 

TX96-55  (Mar.  15, 

1996)  (TX97-SS) 

Colorado 

MT96-25  (Mar.  15, 1996)  (MT97-25) 

TX90-56  (Mar.  15, 

1996)  (TX97-56) 

(X)96-l  (Mar.  15. 1996)  (0O97-1) 

MT96-26  (Mar.  15. 1996)  (MT97-26) 

TX96-57  (Mar.  15, 

1996)  (TX97-S7) 

C096-2  (Mar.  15, 1996)  (CX397-2) 

MT96-27  (Mar.  15, 1996)  (MT97-27) 

TX96-58  (Mar.  15, 

1996)  (TX97-58) 

C096-3  (Mar.  15, 1996)  (0097-3) 

MT96-28  (Mar.  15, 1996)  (MT97-28) 

TX9S-59  (Mar.  15. 

1996)  (TX97-S9) 

CX)96-4  (Mar.  15, 1996)  (C097-4) 

MTg6-29  (Mar.  15, 1996)  (MT97-29) 

TX96-60  (Mar.  15. 

1996)  (TX97-60) 

C096-5  (Mar.  IS,  1996)  (LXM7-5) 

MT96-30  (Mar.  IS.  1996)  (MT97-30) 

, 

TX96-61  (Mar.  15. 

1996)  (TX97-61) 

C09fr-6  (Mar.  IS.  1996)  (C097-6) 

MT96-31  (Mar.  IS.  1996)  (MT97-31) 

TX96-62  (Mar.  15. 

1996)  (TX97-62) 

C096-7  (Mar.  15. 1996)  ((X)97-7) 

MT96-32  (Mar.  15. 1996)  (MT97-32) 

7X96-63  (Mar.  IS. 

1996)  (TX97-63) 

U.)96-«  (Mar.  15. 1996)  (C097-8) 

North  Dakota 

TX96-64  (Mar.  15. 

1996)  (TX97-64] 

0096-9  (Mar.  15. 1996)  (C097-9) 

ND9&-1  (Mar.  15. 1996)  (ND97-1) 

TX96-65  (Mar.  15. 

1996)  (TX97-6S) 

CXD96-10  (Mar.  15, 1996)  (CO97-10) 

ND96-2  (Mkr.  15. 1996)  (ND97-2) 

TX96-66  (Mar.  15. 

1996)  (TX97-66) 

CX396-11  (Mar.  15. 1996)  (C097-11) 

ND96-3  (Mar.  15. 1996)  (ND97-3) 

TX96-67  (Mar.  15. 

1996)  (TX97-67) 

0O96-12  (Mar.  15. 1996)  (C097-12) 

ND96-^  (Mar.  15. 1996)  (ND97-4) 

TX96-68  (Mar.  15. 

1996)  (TX97-68) 

CX)96-13  (Mar.  15. 1996)  (0097-13) 

ND96-S  (Mar.  15, 1996)  (ND97-5) 

TX9fr-«9  (Mar.  15. 

1996)  (TX97-69) 

0096-14  (Mar.  15. 1996)  (C097-14) 

ND96-6  (Mar.  15, 1996)  (ND97-6) 

TX96-70  (Mar.  15. 

1996)  (TX97-70) 

0O96-15  (Mar.  IS,  1996)  (C097-15) 

ND96-7  (Mar.  15. 1996)  (ND97-7) 

TX95-71  (Mar.  15, 

1996)  (TX97-71) 

0096-16  (Mar.  15, 1996)  (C097-16) 

ND96-8  (Mar.  15. 1996)  (ND97-8) 

TX96-72  (Mar.  15. 

1996)  (TX97-72) 

C096-17  (Mar.  15, 1996)  (C097-17) 

ND96-9  (Mar.  15, 1996)  (h4D97-9) 

TX96-73  (Mar.  15. 

1996)  (TX97-73) 

0096-18  (Mar.  15, 1996)  (C097-18) 

ND96-10  (Mar.  15, 1996)  (ND97-10) 

TXfl6-74  (Mar.  15, 

1996)  (TX97-74; 

0096-19  (Mar.  15, 1996)  (C097-19) 

ND96-11  (Mar.  15, 1996)  (ND97-11) 

TX96-75  (Mar.  15, 

1996)  (TX97-75: 

0096-20  (Mar.  15. 1996)  (CO97-20) 

ND96-12  (Mar.  15, 1996)  (ND97-12) 

TX96-76  (Mar.  15, 

1996)  (TX97-76) 

C096-21  (Mar.  15. 1996)  (G097-21) 

ND96-13  (Mar.  15, 1996)  (ND97-13) 

TX96-77  (Mar.  15. 

1996)  (TX97-77: 

C096-22  (Mar.  15. 1996)  (0097-22) 

f4D96-14  (Mar.  15, 1996)  (ND97-14) 

. 

TX96-78  (Mar.  15. 

1996)  (TX97-78: 

C096-23  (Mar.  IS.  1996)  (0097-23) 

ND96-1S  (Mar.  15, 1996)  (ND97-1S) 

TX96-79  (Mar.  15. 

1996)  (TX97-79) 

0096-24  (Mar.  IS.  1996)  (C097-24) 

ND96-16  (Mar.  15, 1996)  (ND97-16) 

TX96-60  (Mar.  15. 

1996)  (TX97-60) 

0096-25  (Mar.  15. 1996)  (C097-25) 

ND96-17  (Mar.  IS,  1996)  (ND97-17) 

TX96-81  (Mar.  15. 

1996)  (TX97-61) 

0096-26  (Mar.  15. 1996)  (C097-26) 

ND96-18  (Mar.  15, 1996)  (ND97-18) 

TX96-82  (Mar.  15, 

1996)  (TX97-82] 

0096-27  (Mar.  15. 1996)  (C097-27) 

ND96-19  (Mar.  15, 1996)  (ND97-19) 

TX96-83  (Mar.  15, 

1996)  (TX97-83: 

0O96-28  (Mar.  15. 1996)  (C097-28) 

ND96-20  (Mar.  15, 1996)  (ND97-20) 

z 

TX96-84  (Mar.  15, 

1996)  (TX97-84) 

0O96-29  (Mar.  15. 1996)  (C097-29) 

ND96-21  (Mar.  15. 1996)  (ND97-21) 

TX96-85  (Mar.  15. 

1996)  (TX97-85 

0O96-30  (Mar.  15. 1996)  (CO97-30) 

ND96-22  (Mar.  15, 1996)  (ND97-22) 

TX96-86  (Mar.  15, 

1996)  (TX97-86 

0O96-31  (Mar.  15. 1996)  (C097-31) 

ND96-23  (Mar.  15, 1996)  (ND97-23) 

TX96-87  (Mar.  15, 

1996)  (TX97-87 

0096-32  (Mar.  15. 1996)  (C097-32) 

ND96-24  (Mar.  15, 1996)  (f4D97-24) 

TX96-88  (Mar.  15, 

1996)  (TX97-88] 

0096-33  (Mar.  15. 1996)  (C097-33) 

ND96-25  (Mar.  15, 1996)  (ND97-25) 

TX96-89  (Mar.  15, 

1996)  (TX97-89] 

0096-34  (Mar.  15. 1996)  (0097-34) 

ND96-26  (Mar.  15, 1996)  (ND97-26) 

TX96-90  (Mar.  15, 

1996)  fTX97-90] 

(X)96-35  (Mar.  IS.  1996)  (C097-3S) 

ND96-27  (Mar.  15, 1996)  (ND97-27) 

TX96-91  (Mar.  15, 

1996)  (TX97-91 

Idaho 

ND96-28  (Mar.  15, 1996)  (ND97-28) 

TX96-92  (Mar.  15, 

1996)  (TX97-92] 

ID96-1  (X4ar.  15. 1996)  (ID97-1) 

ND96-29  (Mar.  15, 1996)  (Nr)97-29) 

TX96-93  (Mar.  15. 

1996)  (TX97-93] 

ID96-2  (Mar.  IS,  1996)  (ID97-2) 

ND96-30  (Mar.  15, 1996)  (ND97-30) 

TX96-94  (Mar.  15. 

1996)  (TX97-94 

ID96-3  (Mar.  IS,  1996)  (ID97-3) 

ND96-31  (Mar.  IS,  1996)  (ND97-31) 

TX96-95  (Mar.  15. 

1996)  (TX97-95] 

1096-4  (Mar.  IS,  1996)  (ID97-4) 

ND96-32  (Mar.  IS,  1996)  (ND97-32) 

TX96-96  (Mar.  IS. 
TXfl8-97  (Mar.  15. 

1996)  (TX97-961 
1996)  (TX97-97 

ID96-S  (Mar.  15. 1996)  (ID97-5) 
ID96-6  (Mar.  IS.  1996)  (ID97-6) 

ND96-33  (Mar.  15, 1996)  (ND97-33) 
ND96-34  (Mar.  15, 1996)  (ND97-34) 

TX96-98  (Mar.  15. 

1996)  (TX97-98 

ID96-7  (Mar.  IS,  1996)  (ID97-7) 

ND96-35  (Mar.  15, 1996)  (ND97-3S) 

TX96-99  (Mar.  15, 

1996)  (TX97-99 

ID96-8  (Mar.  15. 1996)  (ID97-8) 

ND96-36  (Mar.  15, 1996)  (ND97-36) 

TX96-100  (Mar.  IS 

>,  1996)  (TX97-1( 

30)                 ID96-9  (Mar.  15. 1996)  (ID97-9) 

ND96-37  (Mar.  15, 1996)  (ND97-37) 
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ND96-38  (Mar.  15, 1996)  (NDg7-38) 
ND96-39  (Mar.  15. 1996)  (ND97-39) 
ND96-40  (Mar.  15, 1996)  (ND97-40) 
ND96-41  (Mar.  15, 1996)  (ND97-41) 
ND96-42  (Mar.  15, 1996)  (ND97-42) 
ND9e-43  (Mar.  15, 1996)  (ND97-43) 
ND96-44  (Mar.  15, 1996)'(ND97-44) 
N096-45  (Mar.  15, 1996)  (ND97-4S) 
ND96-46  (Mar.  15, 1996)  (ND97-46) 
ND96-47  (Mar.  15, 1996)  (ND97-47) 
ND96-4a  (Mar.  15, 1996)  (ND97-48) 
ND96-49  (Mar.  15, 1996)  (ND97-49) 
ND96-50  (Mar.  15, 1996)  {ND97-50) 
ND96-51  (Mar.  15, 1996)  (ND97-51) 
ND96-52  (Mar.  15, 1996)  (ND97-52) 
ND96-53  (Mar.  15, 1996)  (ND97-S3) 
Orsgon 
OR96-1  (Mar.  15, 1996)  (OR97-1) 
OR96-2  (Mar.  15, 1996)  (OR97-2) 
OR96-3  (Mar.  15, 1996)  (OR97-3) 
OR96-4  (Mar.  15. 1996)  (OR97-4) 
OR9ft-5  (Mar.  15, 1996)  (OR97-5] 
OR96-6  (Mat.  15, 1996)  (OR97-6) 
OR96-7  (Mar.  15. 1996)  (OR97-7) 
OR96-6  (Mar.  15, 1996)  (OR97-8) 
OR96-9  (Mar.  15, 1996)  (OR97-9) 
OR96-10  (Mar.  15, 1996)  (OR97-10) 
OR96-11  (Mar.  15, 1996)  (ORg7-ll) 
OR96-12  (Mar.  15. 1996)  (OR97-12) 
OR96-13  (Mar.  15, 1996)  (OR97-13) 
OR96-14  (Mar.  IS,  1996)  (OR97-14) 
OR96-15  (Mar.  15, 1996)  (OR97-15) 
OR96-16  (Mar.  15, 1996)  (OR97-16) 
OR96-17  (Mar.  15, 1996)  (OR97-17) 
South  Dakota 
SD96-1  (Mar.  15, 1996)  (SD97-1) 
SD96-2  (Mar.  15. 1996)  (SD97-2) 
SD06-3  (Mar.  IS,  1996)  (SD97-3) 
15, 1996)  (SD97-4) 
15, 1996)  (SD97-5) 
15. 1996)  (SD97-6) 
15. 1996)  (SD97-7) 
SD96-8  (Mar.  15, 1996)  (SD97-8) 
SD96-9  (Mar.  15, 1996)  (SD97-9) 
SD96-10  (Mar.  15. 1996)  (SD97-10) 
SD96-11  (Mar.  15, 1996)  (SD97-11) 
SD96-12  (Mar.  15, 1996)  (SD97-12) 
SD96-13  (Mar.  15, 1996)  (SD97-13) 
SD96-14  (Mar.  15. 1996]  (SD97-14) 
SD9fr-15  (Mar.  15, 1996)  (SD97-15) 
SD96-16  (Mar.  15, 1996)  (SD97-16) 
SD96-17  (Mar.  15. 1996)  (SD97-17) 
SD96-18  (Mar.  15, 1996)  (SD97-18) 
SD96-19  (Mar.  15, 1996)  (SD97-19) 
SD96-20  (Mar.  15, 1996)  (SD97-20) 
SD96-21  (Mar.  15, 1996)  (SD97-21) 
SD96-22  (Mar.  15, 1996]  (SD97-22) 
SD9&-23  (Mar.  15, 1996)  (SD97-23) 
SD96-24  (Mar.  15, 1996)  (SD97-24) 
SD96-2S  (Mar.  15, 1996)  (SD97-25) 
SD96-26  (Mar.  15, 1996)  (SD97-26) 
SD96-27  (Mar.  15, 1996)  (SD97-27) 
SD96-28  (Mar.  15, 1996)  (SD97-28) 
SD96-2g  (Mar.  IS.  1996)  (SD97-29) 
15, 1996)  (SD97-30) 
15, 1996)  (SD97-31) 
15, 1996)  (SD97-32) 
15. 1996)  (SD97-33) 
SD96-34  (Mar.  IS,  1996)  (SD97-34) 
SDg6-35  (Mar.  15, 1996)  (SD97-35) 
SD96-36  (Mar.  15, 1996)  (SD97-36) 
15. 1996]  (SD97-37) 
IS,  1996)  (SD97-38) 
15, 1996)  (SD97-39) 
15, 1996)  (SD97-40) 
15, 1996)  (SDQ7-41) 


SD96-t(Mar. 
SD96-5  (Mar. 
SD96-6(Mar. 
SD96-7  (Mar. 


SD96-30  (Mar. 
SD96-31  (Mar. 
SD96-32(Mar. 
SD96-33  (Mar. 


SD96-37  (Mar. 
SD96-38  (Mar. 
SD96-39(Mar. 
SD96-40(Mar. 
S096-41(Mar. 


SD96~42  (Mar.  15, 1996)  (SD97-42) 
SD9ft-43  (Mar.  15, 1996)  (SD97-43) 
SD96-44  (Mar.  15. 1996)  (SD97-44) 
Utah 
UT96-1  (Mar.  15, 1996)  (UT97-1) 
UT96-2  (Mar.  15, 1996)  (UT97-2) 
UT96-3  (Mar.  15. 1996)  (UT97-3) 
UT96-4  (Mar.  15, 1996)  (UT97-4) 
UT96-5  (Mar.  15, 1996)  (UT97-5) 
UT96-6  (Mar.  15. 1996)  (UT97-6) 
UT96-7  (Mar.  15, 1996)  (UT97-7) 
UT96-8  (Mar.  15, 1996)  (UT97-8) 
UT96-9  (Mar.  15. 1996)  (UT97-9) 
UT96-10  (Mar.  15, 1996)  (UT97-10) 
UT96-11  (Mar.  15, 1996)  (UT97-11) 
UT96-12  (Mar.  15, 1996)  (UT97-12) 
UT96-13  (Mar.  15, 1996)  (UT97-13) 
UT96-14  (Mar.  15. 1996)  (UT97-14) 
UT96-15  (Mar.  15. 1996]  (UT97-15) 
UT96-16  (Mar.  15, 1996)  (UT97-16) 
UT96-17  (Mar.  15. 1996)  (UT97-17) 
UT96-18  (Mar.  15, 1996)  (UT97-18) 
UT96-19  (Mar.  15, 1996)  (UT97-19) 
UT96-20  (Mar.  15. 1996)  (UT97-20) 
UT96-21  (Mar.  15. 1996]  (UT97-21) 
UT96-22  (Mar.  15, 1996)  (UT97-22) 
UT96-23  (Mar.  IS,  1996)  (UT97-23) 
UT96-24  (Mar.  15, 1996)  (UT97-24) 
UT96-25  (Mar.  15, 1996)  (UT97-25) 
UT96-26  (Mar.  15. 1996)  (UT97-26) 
UT96-27  (Mar.  15, 1996)  (UT97-27) 
UT96-28  (Mar.  15, 1996)  (UT97-28) 
UT96-29  (Mar.  15. 1996)  (UT97-29) 
UT96-30  (Mar.  15, 1996)  (UT97-30) 
UT96-31  (Mar.  15, 1996)  (UT97-31) 
UT96-32  (Mar.  IS,  1996)  (UT97-32) 
UT96-33  (Mar.  15, 1996)  (UT97-33) 
UT96-34  (Mar.  15, 1996)  (UT97-34) 
Washington 
WA9ft-l  (Mar.  15. 1996)  (WA97-1) 
WAg6-2  (Mar.  IS,  1996)  (WA97-2) 
WA96-3  (Mar.  15. 1996)  (WA97-3) 
WA96-4  (Mar.  15,  1996)  (WA97-4) 
WA96-5  (Mar.  15. 1996)  (WA97-S) 
-     WA96-6  (Mar.  15. 1996)  (WA97-6) 
WA96-7  (Mar.  15. 1996)  (WA97-7) 
WA96-8  (Mar.  15. 1996)  (WA97-8) 
WA96-10  (Mar.  15. 1996)  (WA97-10) 
WA96-11  (Mar.  15, 1996)  (WA97-11) 
WA96-12  (Mar.  15. 1996)  (WA97-12) 
WA96-13  (Mar.  IS,  1996)  (WA97-13) 
WA96-14  (Mar.  15, 1996)  (WA97-14) 
WA96-15  (Mar.  15, 1996)  (WA97-1S) 
WA96-16  (Mar.  15, 1996)  (WA97-16) 
WA96-17  (Mar.  15. 1996)  (WA97-17) 
WA96-18  (Mar.  15, 1996)  (WA97-18) 
WA96-19  (Mar.  15, 1996)  (WA97-19) 
WA96-20  (Mar.  15. 1996)  (WA97-20) 
WA96-21  (Mar.  15. 1996)  (WA97-21) 
WA96-22  (Mar.  15, 1996)  (WA97^2) 
WA96-23  (Mar.  15, 1996)  (WA97-23) 
WA96-24  (Mar.  15, 1996)  (WA97-24) 
WA96-25  (Mar.  15, 1996)  (WA97-25) 
WA96-26  (Mar.  15, 1996)  (WA97-26) 
WA96-27  (Mar.  15. 1996)  (WA97-27) 
Wyoming 
WY96-1  (Mar.  15. 1996)  (WY97-1) 
WY96-2  (Mar.  15, 1996)  (WY97-2) 
WY96-3  (Mar.  15. 1996)  (WY97-3) 
WY96-4  (Mar.  15. 1996)  (WY97-4) 
WY96-5  (Mar.  15. 1996)  (WY97-S) 
WY96-6  (Mar.  15. 1996)  (WY97-6) 
WY96-7  (Mar.  15, 1996)  (WY97-7) 
WY96-8  (Mar.  15, 1996)  (WY97-8) 
WY96-9  (Mar.  15, 1996)  (WY97-9) 
WYge-lO  (Mar.  IS,  1996)  (WY97-10) 


WY96-11  (Mar.  15, 1996)  (WY97-11 
WY96-12  (Mar.  15. 1996)  (WY97-12 
WY96-13  (Mar.  15. 1996)  (WY97-13 
WY96-14  (Mar.  15. 1996)  (WY97-14; 
WY96-1S  (Mar.  15, 1996)  (WY97-1S; 
WY96-16  (Mar.  IS.  1996)  (WY97-16 
WY9^17  (Mar.  IS.  1996)  (WY97-17 
WY96-18  (Mar.  IS,  1996)  (WY97-18; 
WY96-19  (Mar.  IS,  1996)  (WY97-191 
WY96-20  (Mar.  IS,  1996)  (WY97-201 
WY96-21  (Mar.  15, 1996)  (WY97-21 
WY96-22  (Mar.  15. 1996)  (WY97-22 
WY96-23  (Mar.  15. 1996)  (WY97-23 
WY96-24  (Mar.  IS,  1996)  (WY97-24 

Volume  Vn 

Arizona 
AZ96-1  (Mar.  15, 1996)  (AZ97-1) 
AZ96-2  (Mar.  15, 1996)  (AZ97-2) 
AZ96-3  (Mar.  15, 1996)  (AZ97-3) 
AZ96-4  (Mar.  IS.  1996)  (AZ97-4) 
AZ96-S  (Mar.  15. 1996)  (AZ97-S) 
AZ96-6  (Mar.  15, 1996)  (AZ97-6) 
AZ96-7  (Mar.  15, 1996)  (AZ97-7) 
AZ96-8  (Mar.  15, 1996)  (AZ97-8) 
AZ96-9  (Mar.  15, 1996)  (AZ97-9) 
AZ96-10  (Mar.  15, 1996)  (AZ97-10) 
AZ96-11  (Mar.  15, 1996)  (AZ97-11) 
AZ96-12  (Mar.  15. 1996)  (AZ97-12) 
AZ96-13  (Mar.  IS.  1996)  (AZ97-13) 
AZ96-14  (Mar.  IS,  1996)  (AZ97-14) 
AZ96-1S  (Mar.  15, 1996)  (AZ97-1S) 
AZ96-16  (Mar.  15, 1996)  (AZ97-16) 
AZ96-17  (Mar.  15. 1996)  (AZ97-17) 
AZ96-18  (Mar.  15, 1996)  (AZ97-18) 
AZ96-19  (Mar.  15, 1996]  (AZ97-19) 
AZ96-20  (Mar.  15, 1996)  (AZ97-20) 

California 
CA96-1  (Mar.  15, 1996)  (CA97-1) 
CA96-2  (Mar.  IS,  1996)  (CA97-2) 
CA96-3  (Mar.  15, 1996]  (CA97-3) 
CA9fr-4  (Mar.  15, 1996)  (C:A97-4) 
CA96-5  (Mar.  15, 1996)  (CA97-5) 
CA96-6  (Mar.  15. 1996)  (CA97-6) 
CA96-7  (Mar.  15. 1996)  (CA97-7) 
CA96-8  (Mar.  15. 1996)  (CA97-8) 
CA96-9  (Mar.  15. 1996)  (CA97-9) 
C:A96-10  (Mar.  IS,  1996)  (C:A97-10) 
CA96-11  (Mar.  15, 1996)  (CA97-11) 
CA96-12  (Mar.  15, 1996)  (CA97-12) 
CA96-13  (Mar.  IS,  1996)  (CA97-13) 
CA96-14  (Mar.  IS,  1996)  (CA97-14) 
CA96-15  (Mar.  IS.  1996}  (CA97-15) 
CA9&-16  (Mar.  IS,  1996)  (CA97-16) 
CA96-17  (Mar.  15, 1996)  (CA97-17) 
CA96-18  (Mar.  15, 
C:A9fr-19  (Mar.  15, 
CA96-20  (Mar.  15. 
CA96-21  (Mar.  15. 
CA96-22  (Mar.  IS. 
CA96-23  (Mar.  15, 
CA96-24  (Mar.  15, 1996)  (CA97-24) 
CA96-25  (Mar.  15, 1996)  (CA97-25) 
CA96-26  (Mar.  15. 1996)  (CA97-26) 
CA96-27  (Mar.  15, 1996)  (CA97-27) 
CA96-28  (Mar.  15. 1996)  (CA97-28) 
CA96-29  (Mar.  15. 1996)  (CA97-29) 
CA9&-30  (Mar.  15, 1996)  (CA97-30) 
CA96-31  (Mar.  15. 1996)  (CA97-31) 
CA96-32  (Mar.  IS,  1996)  (CA97-32) 
CA96-33  (Mar.  IS,  1996)  (CA97-33) 
CA96-34  (Mar.  15, 1996)  (CA97-34) 
CA96-3S  (Mar.  15, 1996)  (CA97-3S) 
CA96-36  (X4ar.  15, 1996)  (CA97-36) 
CA96-37  (Mar.  15, 1996)  (CA97-37) 
CA96-38  (Mar.  15, 1996)  (CA97-38) 


,  1996)  (CA97-18) 
1996)  (CA97-19) 
1996)  (CA97-20) 
1996)  (CA97-21) 
1996)  (CA97-22) 

,  1996)  (CA97-23) 
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CA96-39  (Mar.  15, 
CA96-«0(Mar.  15, 
CA96-41  (Mar.  15 
CA96-42  (Mar.  15 
CA96-t3  (Mar.  15 
CA9ft-44  (Mar.  15, 
CA96-4S  (Mar.  15 
CA96-«6(Mar. 
CA9»-47  (Mar.  15 
CAge-«8  (Mar.  IS 
CA9e-t9  (Mar.  15, 
CA96-50  (Mar.  IS 
CA96-51  (Mar.  15 
CA96-52  (Mar.  15 
CA96-53  (Mar.  15 
CA96-54  (Mar.  15 
CA96-S5  (Mar.  15 
CA96-56  (Mar.  15 
CA96-57  (Mar.  15 
CA96-58  (Mar.  IS 
CA96-59  (Mar.  IS 
CA9e-60  (Mar.  15, 
C:A96-61  (Mar.  15, 
CA9»-«2  (Mar.  15 
CA96-63  (Mar.  15 
CA96-«4  (Mar.  15 
CA96-65  (XIar.  15 
CA96-66  (Mar.  15 
CAfl6-67  (Mar.  IS 
CA9fr-«8  (Mar.  IS 
CA96-«9  (Mar.  15 
CA96-70  (Mar.  15 
CA96-71  (Mar 
CA9»-72  (Mar.  15 
CA96-73  (Mar.  15 
CA96-74  (Mar 
CA96-75  (Mar.  15 
CA96-76  (Mar.  15 
CA9e-77  (Apr.  12 
CA9e-7B  (Apr.  12 
CA96-79  (AfH^.  12 
CA9»-«0  (Apr.  12 
CA96-«1  (Apr.  12 
CA9e-«2  (Apr.  12 
CA9«-«3  (Apr.  12 
CA96-M  (Apr.  12 
CA96-«5  (i^.  12 
CA9e-4e  (Apr.  12, 
CA96-S7  (Apr.  12 
CA9e-88  (Apr.  12 
CA9»-89  (Ai».  12 
CA9e-90  (Apr.  12 
CA96-91  (Apr.  12 
CA96-92  (Apr.  12 
CA96-93  (Apr.  12 
CA96-94  (Apr.  12 
C:A96-9S  (Apr.  12 
CA96-96  (Apr.  12 
CA96-e7  (Apr.  12 
CA9S-e8  (Apr.  12 
CA9e-99  (Apr.  12 
CA96-100  (Apr.  12. 
CA96-101  (Apr.  12, 
CA96-102  (Apr.  12, 
CA9e-103  (Apr.  12, 
CA9»-104  (Apr.  12. 
CA96-105  (Apr.  12. 
CA96-10e  (Apr.  12, 
CA96-107  (Apr.  12, 
CA96-108  (Apr.  12, 
CA96-109  (Apr.  12, 
CA96-110  (Apr.  12, 
CA96-111  (Apr.  12, 
CA96-112  (Apr.  12. 
CA96-113  (Apr.  12. 
CA96-114  (Apr.  12, 


1, 1996 
.1996: 

i  AAA 

f  1996 
,1996; 
.1996 
.1996; 
,  1996, 
.1996; 
.1996; 
,  1996, 
.1996; 
.1996; 

(   iWD, 

.1996; 
.1996; 
,  1996, 
.1996; 
1 1996, 
>  1996, 
,  1996, 
't  1996^ 
.1996] 
,1996] 
,1996] 
p  1996^ 
,  1996j 
f  1996^ 
.1996; 
If  1996, 
1 1996, 

,   IWD, 

1 1996, 
1 1996, 
1, 1996, 
1 1996, 
,  1996, 
,  1996, 
f  1996, 
,  1996, 
1 1996, 
*  1996, 
1 1996] 
1 1996j 

(  IVW>J 

t  two, 
(  1996, 
.1996; 
t  1996, 
« 1996, 
1 1996, 
,  1996, 
.1996] 
p  1996j 
,  1996j 
1 1996, 
( 1996^ 
1 1996^ 
1996; 
1996; 
1996; 
1996; 
1996] 
1996 
1996; 
1996] 
1996; 
1996; 
1996; 
1996, 
1996 
1996; 
1996] 


)  (CA97-39) 
)  (CA97-40) 
.)  (CA97-41) 
)  (CA97-42) 
)  (CA97-43) 
)  (CA97-44) 
>)  (CA97-45) 
)  (CA97-46) 
)  (CA97-47) 
)  (CA97-48) 
)  (CA97-49) 
)  (CA97-50) 
)  (CA97-51) 
)  (CA97-52) 
)  (C:A97-53) 
)  (CA97-54) 
)  (CA97-55) 
)  (CA97-56) 
)  (CA97-57) 
)  (CA97-58) 
)  (CA97-59) 
)  (CA97-60) 
]  (eA97-61) 
)  (CA97-62) 
')  (CA97-63) 
)  (CA97-64) 
,)  (CA97-65) 
i)  (CA97-66) 
.)  (CA97-67) 
>)  (CA97-68) 
>)  (CA97-69) 
i)  (CA97-70) 
)  (CA97-71) 
)  (CA97-72) 
.)  (CA97-73) 
i)  (CA97-74) 
i)  (CA97-75) 
i)  (CA97-76) 
)  (CA97-77) 
)  (CA97-78) 
)  (CA97-79) 
)  (CA97-80) 
)  (CA97-81) 
)  (CA97-82) 
)  (CA97-83) 
.)  (CA97-84) 
>)  (CA97-8S) 
>)  (CA97-86) 
)  (CA97-87) 
)  (CA97-88) 
)  (CA97-e9) 
)  (CA97-90) 
)  (CA97-91) 
)  (CA97-92) 
)  (CA97-93) 
)  (CA97-94) 
>)  (CA97-45) 
)  (CA97--96) 
)  (CA97-97) 
>)  (C:A97-96) 
i)  (CA97-99) 
)  (CA97-100) 
)  (CA97-101) 
)  (CA97-102) 
)  (CA97-103) 
.)  (CA97-104) 
)  (CA97-105) 
i  (CA97-106) 
i)  (CA97-107) 
>)  (CA97-108) 
)  (CA97-109) 
)  (CA97-110) 
)  (CA97-111) 
)  (CA97-112) 
)  (CA97-113) 
>)  (CA97-114) 


CA96-115  (Apr.  12. 1996)  (CA97-115) 

Hawaii 
HI9&-1  (Feb.  10. 1995)  (HI96-1) 

Nevada 
NV96-1  (Mar.  15. 1996)  (NV97-1) 
NV96-2  (Mar.  15. 1996)  (NV97-2) 
NV96-3  (Mar.  15. 1996)  (NV97-3) 
NV96-4  (Mar.  15. 1996)  (NV97-4) 
NV96-5  (Mar.  15. 1996)  (NV97-5) 
NV96-6  (Mar.  15. 1996)  (NV97-6) 
NV96-7  (Mar.  15. 1996)  (NV97-7) 
NV96-8  (Mar.  15. 1996)  (NV97-8) 

General  Wage  Determinatitm 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  SO 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  General  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electnHiically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  InformatitHi  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendoit  of 
Documents,  U.S.  Government  Printing 
Office,  Washingtrai.  D.C  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  ot  January  or  Fetvuary)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  0X1  tliis  10th  day 
of  February  1997. 

Margaret  J.  WiwMi^t— . 

Chief,  branch  of  Construction  Wage 

Delmmumtions. 

(FR  Doc  97-3714  Filed  2-13-97;  8:45  am) 

■UMO  COOC  1»1»41-M 


LEGAL  SERVICES  CORPORATION 

Notic*  of  Availability  of  1997 
Compalitive  Qrwit  Funds  for  Migrant 
FannworfcacB 

AQENCY:  Legal  Services  Corporation. 
ACTION:  Solicitation  of  proposals  for  the 
provision  of  dvil  legal  services  for 


migrant  farmworkers  in  the  state  of 
Pennsylvania. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Ck)rporation)  is  the 
national  organization  charged  with 
administering  federal  funds  provided 
for  civil  legal  services  to  the  poor. 
Congress  has  adopted  legislation 
requiring  LSC  to  utilize  a  system  of 
competitive  bidding  for  the  award  of 
grants  and  contracts  for  calendar  year 
1997. 

The  Corporation  hereby  reannounces 
the  availability  of  1997  competitive 
grant  funds  and  is  soliciting  grant 
proposals  from  interested  parties  who 
are  qualified  to  provide  effective, 
efficient,  and  high  quality  civil  legal 
services  to  the  LSC-eligible  migrant 
population  in  the  state  of  Peimsylvania. 
The  Corporation  plans  to  award  a  grant 
in  the  amount  of  $133,096. 

DATES:  Request  for  Propo8als(RFP)  will 
be  available  after  February  14, 1997.  A 
Notice  of  Intent  to  Compete  is  due  by 
March  14, 1997.  Grant  proposals  must 
be  received  at  LSC  offices  by  5:00  p.m. 
EDT,  March  28, 1997. 

ADDRESS:  Legal  Services  Corporation- 
Competitive  Grants,  750  First  Street 
N.E.,  10th  Floor,  Washington,  DC 
20002-4250. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Thomas,  Administrative  Assistant, 
Office  of  Program  Operations,  (202) 
336-8865. 

SUPfLEMENTARY  INFORMATION:  LSC  is 
seeking  proposals  from  recipients,  other 
non-profit  organizations  that  have  as  a 
purpose  the  furnishing  of  legal 
assistance  to  eUgible  clients,  private 
attorneys,  groups  of  private  attorneys  or 
law  firms.  State  or  local  governments, 
and  substate  regional  planning  and 
coordination  agencies  which  are 
composed  of  substate  areas  and  whose 
governing  boards  are  controlled  by 
locally  elected  officials. 

The  solicitation  package,  containing 
the  grant  application,  guidelines, 
proposal  content  requirements  and 
specific  selection  criteria,  is  available  by 
contacting  the  Corporation  by  letter, 
phone  or  FAX.  LSC  will  not  FAX  the 
solicitation  package  to  interested 
parties;  however,  solicitation  packages 
may  be  requested  by  FAX.  The 
Corporation  may  be  contacted  at: 
(202)336-8865;  FAX  (202)336-7272. 

Issue  Date:  February  11, 1997. 
Sla^ianie  Rorie, 

Managing  Progfom  Analyst,  Office  ofPmg^xun 
Opaxttions. 

(FR  Doc  97-3772  Filed  2-13-07;  8:45  am) 
laiJNQ  0008  ' 
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Notice  of  Availability  of  19S7 
Competitive  Grant  Funde  for  Webb 
County,  Texaa 

AGENCY:  Legal  Services  Corporation. 

ACTION:  Solicitation  of  Proposals  for  the 
Provision  of  Qvil  Legal  Services  for 
Webb  County,  Texas. 

SUMMARY:  The  Legal  Services 
Corporation  (LSC  or  Corporation)  is  the 
national  organization  charged  with 
administering  federal  funds  provided 
for  civil  legal  services  to  the  poor. 
Congress  has  adopted  legislation 
requiring  LSC  to  utilize  a  system  of 
competitive  bidding  for  the  award  of 
grants  and  contracts  for  calendar  year 
1997. 

The  Corporation  hereby  reannounces 
the  availability  of  1997  competitive 
grant  funds  and  is  soliciting  grant 
proposals  from  interested  parties  who 
are  qiialified  to  provide  effective, 
efficient,  and  high  quality  civil  legal 
services  to  the  eligible  client  population 
in  Webb  Couinty,  Texas.  The 
Corporation  plans  to  award  a  grant  in 
the  amount  of  $218,741. 

DATES:  Request  for  Proposals(RFP)  will 
be  available  after  February  14, 1997.  A 
Notice  of  Intent  to  Compete  is  due  by 
March  14, 1997.  Grant  proposals  must 
be  received  at  LSC  offices  by  5:00  p.m. 
EDT,  March  28, 1997. 

ADDRESSES:  Legal  Services 
Corporation — Competitive  Grants,  750 
First  Street  N,E.,  10th  Floor, 
Washington,  DC  20002-4250. 

FOR  FURTHER  MIFORMATION  CONTACT:  Lisa 
Thomas,  Administrative  Assistant, 
OfBce  of  Program  Operations,  (202) 
33«-8865. 

SUPPLEMENTARY  MFORMATKM:  LSC  is 
seeking  proposals  bam  recipients,  other 
non-profit  organizaticms  that  have  as  a 
purpose  the  furnishing  of  legal 
assistance  to  eligible  clients,  private 
attorneys,  groups  of  private  attorneys  or 
law  firms.  State  or  local  governments, 
and  substate  regional  planning  and 
coordination  agencies  which  are 
c(Mnposed  of  substate  areas  and  whose 
governing  boards  are  controlled  by 
locally  elected  officials. 

The  solicitation  package,  containing 
the  grant  application,  guidelines, 
proposal  content  requirements  and 
specific  selection  criteria,  is  available  by 
contacting  the  Corporation  by  letter, 
phone  or  FAX.  LSC  will  not  FAX  the 
solicitation  package  to  interested 
parties;  however,  solicitation  packages 
may  be  requested  by  FAX.  The 
Corporation  may  be  contacted  at: 
(202)336-8865;  FAX  (202)336-7272. 


Issue  Date:  Febniaiy  11, 1997. 
Stephanie  Rorie, 

Managing  Program  Analyst.  Office  ofProgmm 

Operations. 

IFR  Doc.  97-3771  Filed  2-13-97;  8:45  am] 
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Sunshine  Act  Meeting;  of  ttie 
Presidential  Search  Committee  of  the 
Board  of  Directors 

TME  AND  DATE:  The  Presidential  Search 
Committee  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  by  teleconference  on  February  20, 
1997,  at  9:00  a.m. 

STATUS  OF  MEETING:  Although  a  portion 
of  the  meeting  will  be  open  to  the 
public,  most  of  it  wiU  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  executive  session,  the 
Committee  wiU  hear  a  status  report  by 
representatives  of  the  independent 
s^rch  firm  assisting  the  committee  to 
identify  and  recruit  candidates  for  the 
position  of  President  of  the  Legal 
Services  Corporation  and  will  provide 
direction  to  die  search  firm.  It  is 
anticipated  that  specific  individuals 
will  be  selected  to  be  interviewed  in 
March. 

The  closing  is  authorized  by  the 
relevant  provisions  of  the  Government 
in  the  Sunshine  Act  [5  U.S.C 
§  552b(c)(2)  &  (6)1  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  C.F.R. 
§  1622.5(a)  &  (e)].  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  posted  for 
public  inspection  at  Corporation 
headquarters,  750  First  Street  NE., 
Washington,  DC  20002,  in  its  11th  floor 
reception  area,  and  %vill  also  be 
available  upon  request. 

LOCATKM:  Members  of  the  Committee 
and  directors  wishing  to  participate,  as 
well  as  members  of  the  Corporation's 
staff  and  the  public,  will  be  able  to  hear 
and  participate  in  the  meeting  by  means 
of  telephonic  conferencing  equipment 
set  up  for  this  purpose  in  the 
Corporation's  Conference  Room,  on  the 
11th  floor  of  750  First  Street,  NE., 
Washington,  DC  20002. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  executive  session  minutes  of 

Nov.  22, 1996. 

3.  Approval  of  minutes  of  Jan.  22, 1997. 

4.  Approval  of  executive  session  minutes  of 

Jan.  22, 1997 


Qoted  Session 

5.  Discussion  with  and  direction  to 

represenUtives  of  Isaacson  Miller,  the 
independent  search  finn  assisting  the 
committee  to  identify  candidates  for 
consideration  for  the  position  of 
President  of  the  Legal  Services 
Corporation,  about  specific  candidates 
for  the  position. 

6.  Selection  of  specific  individuals  for 

interview  in  MarcL 

Open  Session 

7.  Other  business,  including  public  comment 

and  scheduling  of  the  Committee's  next 
meeting. 

CONTACT  PERSON  FOR  MFORMATION: 
Victor  M.  Fortune,  General  Coimsel  h 
Secretary  of  the  Corporation,  (202)  336- 
8810. 

SPECIAL  NEEDS:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Barbara  Asante,  at  (202)  336- 
8800. 

Dated:  February  11, 1997. 
Victor  M.  Fortuno, 
General  Counsel. 

(FR  Doc  97-3910  Filed  2-12-97;  2:41  pm] 
I  CODE  70S»-oi-r 


MISSISSIPPI  RIVER  COMMSSION 
Sunshine  Act;  Meeting 

Agency  Holding  the  Meetings: 
Mississippi  River  Commissicm. 

Tune  and  Date:  8:30  ajn.,  March  17, 
1997. 

P7ace;  On  board  MISSISSIPPI  V  at 
City  Front,  Cape  Girardeau,  MO. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  Report 
cm  general  conditions  of  the  Mississii^i 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Memphis  District 

Time  and  Date:  8:30  a.m.,  March  18, 
1997. 

P7ace:  On  board  MISSISSIPPI  V  at 
City  Front,  Memphis,  TN. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
and  (2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 


FaHaral   B< 
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Mississippi  River  and  Tributaries 
Project. 

Time  and  Date:  8:30  a.m.,  March  19, 
1997. 

Place:  On  board  MISSISSIPPI  V  at 
Corps  of  Engineers  Bank  Grading  and 
Mat  Loading  Facility,  Foot  of  Eteaton 
Street,  Greenville,  MS. 

Status:  Open  to  the  pubUc. 

Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksburg  District. 

Time  and  Date:  8:30  a.m.,  March  20, 
1997. 

Place:  On  board  MISSISSIPPI  V  at 
City  Front.  Natchez.  MS. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accompUshments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  public  on  any  matters 
pertaining  to  the  Flood  Control, 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  Vicksburg  District. 

Time  and  Date:  8:30  a.m.,  March  21. 
1997. 

Place:  On  board  MISSISSIPPI  V  at 
Julia  Street  Wharf,  New  Orleans.  LA. 

Status:  Open  to  the  public. 

Matters  to  be  Considered:  (1)  Report 
on  general  conditions  of  the  Mississippi 
River  and  Tributaries  Project  and  major 
accomplishments  since  the  last  meeting; 
(2)  Views  and  suggestions  from 
members  of  the  pubhc  on  any  matters 
pertaining  to  the  Flood  Control. 
Mississippi  River  and  Tributaries 
Project;  and  (3)  District  Commander's 
report  on  the  Mississippi  River  and 
Tributaries  Project  in  New  Orleans 
District. 

Contact  Person  for  More  Information: 
Mr.  Noel  D.  Caldwell,  telephone  601- 
634-5766. 
NiwlD.Cddwril 

Executive  Assistant,  Mississippi  River 

Commission. 

|FR  Doc  97-3864  Filed  2-12-97;  10:00  am] 

■LLMO  COOf  >n«-rU-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-01 5)] 

NASA  Advisory  Coundl  (NAC), 
Advisory  Committee  on  the 
International  Space  Station  (ACISS); 
Meeting. 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CTTATKM  OF  PREVKXiS 
ANNOUNCEMENT:  62  PR  4552,  Notice 
Number  97-009,  January  30,  1997. 
PREVIOUSLY  ANNOUNCED  DATES  AND 
ADDRESSES  OF  MEETING:  Tuesday, 
February  18, 1997,  from  8:30  a.m.  To 
5:00  p.m.  and  Wednesday,  February  19, 
1997,  from  12:30  p.m.  Until  2:00  p.m.;, 
NASA  Headquarters,  MIC  7,  300  E 
Street,  SW,  Washington,  DC  20546. 
CHANGES  IN  THE  MEETING:  Dates  changed 
to  February  18, 1997,  from  8:30  a.m.  To 
4:00  p.m.  and  Wednesday,  February  19, 
1997,  from  12:30  a.m.  To  2:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
W.  Michael  Hawes,  Code  M-4,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-0242. 

Dated:  February  5. 1997. 
LflBlie  M.  Nolan. 

Advisory  Committee  Management  Officer 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc  97-3817  Filed  2-13-97;  8:45ain] 

BNJJNQ  COOC  7S10-ei-M 

(Notic«  (97-014)] 

NASA  Advisory  Council,  Life  and 
MIcrogravity  Sciences  stkI 
Applications  Advisory  Committee, 
MIcrogravity  Sdertce  and  Applications 
Advisory  Subcommittee;  Meeting. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L.  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA 
Advisory  Coimcil.  Life  and  MIcrogravity 
Sciences  and  Applications  Advisory 
Committee,  MIcrogravity  Science  and 
AppUcations  Advisory  SubcommittiBe. 
DATES:  March  5. 1997, 10:00  a.m.  to  5:00 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Program  Review 
Center,  Room  9H40,  300  E  Street,  SW., 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT: 


Dr.  Bradley  M.  Carpenter,  Code  UG, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546. 
202-358-0813. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  vrill  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room,  "rhe 
agenda  for  the  meeting  is  as  follows: 

— ^Program  Status  Report 
— Advisory  Committee  Changes 
— Biotechnology  Discipline  Status 
— Impact  of  the  National  Aeronautics 

and  Space  Administration 

Downsizing/Restructuring 
— Program  Outlook  and  Planning  Efforts 
— Informal  Discussion 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  5, 1997. 
Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

(FR  Doc  97-3816  Filed  2-13-97;  8:45  am] 
BtUMQ  COOE  7S10-01-M 

[Notice  97-016] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

Ucense. 

summary:  NASA  hereby  gives  notice 
that  AirFlow  Catalyst  Systems,  Inc.,  11 
State  Street,  Smte  203,  Pittsford,  New 
York  14534,  has  applied  for  a  partially 
exclusive  license  to  practice  the 
inventions  described  and  claimed  in 
U.S.  Patent  No.  4,829,035,  entitled 
"REACnVA'nON  OF  A  TIN  OXIDE- 
CONTAINING  CATALYST,"  U.S.  Patent 
NO.  4,855,274,  entitled  "PROCESS  OF 
MAKING  NOBLE  METAL  ON  TIN 
OXIDE  CATALYST,"  U.S.  Patent  No. 
4,912,082,  entitled  "CATALYST  FOR 
CARBON  MONOXIDE  OXIDA-nON," 
U.S.  Patent  No.  4,991 .181 .  entitled 
"CATALYST  FOR  CARBON 
MONOXIDE  OXIDA-nON."  and  for  the 
inventions  covered  by  NASA  Case 
Numbers  LAR-15317-1-CU.  entitled 
"OXIDATION  CATALYST 
PROMOTER."  and  LAR-15327-1-CU. 
entiUed  "PROCESS  FOR  COATING 
SUBSTRATES  WITH  CATALYTIC 
MATERIALS."  Written  objections  to  the 
prospective  grant  of  a  Ucense  should  be 
sent  to  Langley  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  April  15. 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
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Mr.  George  F.  Helfrich,  Patent  Counsel, 
Langley  Research  Center,  MalFStop  212. 
Hampton,  VA  23681-0001;  telephone 
(757)  864-9260;  fax  (757)  864-9190. 

Dated:  February  2. 1997. 
Edward  A.  Frankla. 
General  Counsel 

[FR  Doc.  97-3818  Filed  2-13-97;  8:45  am] 
BIUMQ  COM  7810-01-M 

[Notice  (97-018)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  prospective  patent 
license. 

SUMMARY:  NASA  hereby  gives  notice 
that  MICRO  CLEAN  of  Ashley,  New 
York,  has  applied  for  an  exclusive 
license  to  practice  the  invention 
described  and  claimed  in  U.S.  Patent 
Application  Serial  No.  08/678,100, 
entitled  "CONTAMINATION 
SAMPLING  DEVICE,"  which  is  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  Ucense  should 
be  sent  to  Marshall  Space  Flight  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  April  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Broad,  Jr.,  Patent  Counsel. 
Marshall  Space  Flight  Center,  Mail  Code 
CCOl,  Huntsville.  AL  35812;  telephone 
(205)  544-0021;  fax  (205)  544-0258. 

Dated:  February  2, 1997. 
Edward  A.  Frankle. 
General  Counsel. 

(FR  Doc.  97-3820  Filed  2-13-97;  8:45  am] 
BNJJNO  CODE  7S1»«1-«I      . 

[Notice  (97-017)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

action:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Micro  Control,  Incorporated,  of 
4970  Countryside  Drive,  West 
Bloomfield,  Michigan  48323.  has 
applied  for  a  partially  exclusive  license 
to  practice  the  invention  described  and 
claimed  in  NASA  Case  Number  LAR- 
14840-1,  entitled  "VAIUABLE  AND 
FIXED  FREQUENCY  PULSED  PHASE- 
LOCKED  LOOP,"  and  the  invention 
described  in  NASA  Case  Number  LAR- 
15376-1.  entitled  "RELATIVE  PHASE 


MEASUREMENT  INSTRUMENT  FOR 
MULTIPLE  ECHO  SYSTEMS,"  which 
are  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Langley  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  April  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  W.  Edwards,  Patent  Attorney, 
Langley  Research  Center,  Mail  Stop  212, 
Hampton,  VA  23681-0001;  telephone 
(757)  864-3230;  fax  (757)  864-9190. 

Dated:  February  2, 1997. 
Edward  A.  Frankle, 
General  Counsel. 

[FR  Doc.  97-3819  Filed  2-13-97;  8:45  am] 
BNJJNQ  CODE  TSIO-OI-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADIMINISTRATION 

Nixon  Presidential  Historical  kteterials; 
Opening  of  Materials 

AGENCY:  National  Archives  and  Records 
Administration. 

ACTION:  Notice  of  opening  of  materials. 

SUMMARY:  This  notice  annoimces  the 
opening  of  additional  files  from  the 
Nixon  Presidential  historical  materials. 
Notice  is  hereby  given  that,  in 
accordance  with  section  104  of  the 
Presidential  Recordings  and  Materials 
Preservation  Act  ("PRMPA",  44  U.S.C. 
2111  note)  and  section  1275.42(b).  of  the 
PRMPA  Regulations  implementing  the 
Act  (36  CFR  part  1275),  the  agency  has 
identified,  inventoried,  and  prepared  for 
public  access  integral  file  segments  of 
materials  among  the  Nixon  Presidential 
materials. 

DATES:  In  accordance  with  36  CFR 
127  5.44,  any  person  who  believes  it 
necessary  to  file  a  claim  of  legal  right  or 
privilege  concerning  access  to  these 
materials  should  notify  the  Archivist  of 
the  United  States  in  writing  of  the 
claimed  right,  privilege,  or  defense 
before  March  14, 1997. 
ADDRESSES:  The  materials  will  be  made 
available  to  the  public  at  the  National 
Archives  at  College  Park,  located  at 
8601  Adelphi  Road,  College  Park. 
Maryland. 

Petitions  asserting  a  legal  or 
constitutional  right  or  privilege  which 
would  prevent  or  limit  access  must  be 
sent  to  the  Archivist  of  the  United 
States,  National  Archives  at  College 
Park,  8601  Adelphi  Road,  College  Park. 
MD  20740-6001. 


FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Weissenbach,  Acting  Director,  Nixon 
Presidential  Maleri^  Staff.  301-713- 
6950. 

SUPn.EMENTARY  INFORMATION:  The 
integral  file  segments  of  textual 
materials  to  be  opened  consist  of  22.8 
cubic  feet. 

The  White  House  Central  Files  Unit  is 
a  permanent  organization  within  the 
White  House  complex  that  maintains  a 
central  filing  and  retrieval  system  for 
the  records  of  the  President  and  his 
staff.  This  is  the  thirteenth  of  a  series  of 
openings  of  Central  Files:  the  previous 
openings  were  on  December  1, 1986; 
March  22, 1988;  December  9, 1988;  July 
17, 1989;  December  15, 1989;  August  22. 
1991;  February  19, 1992;  July  24, 1992; 
May  17, 1993;  July  15,  1993;  January  12, 
1995;  and  December  19, 1995. 

Some  of  the  materials  designated  for 
opening  on  March  26, 1997,  are  from  the 
White  House  Central  Files.  Subject 
Files.  The  Subject  Files  are  based  on  an 
alphaniuneric  file  scheme  of  61  primary 
categories.  Listed  below  are  the  integral 
file  segments  from  the  White  House 
Central  Files,  Subject  Files  that  will  be 
made  available  to  the  public  on  March 
26,  1997. 


Subject  category 


Federal  Govemrrient  (FG)  

FG  174    National  Foundation  of 
Arts  and  Humanities 
FG  175    National  Historical  Pub- 
lications Foundation 
FG  176    National  Home  Owner- 
ship FouTKJIation 

FG    177    NatiorKd    Corporation 
for  Housing  Partnerships 
FG   178    National   Labor  Rela-' 
tions  Board 

FG  179  National  Mediation 
Board 

FG  180  National  Park  Founda- 
tion 

FG  181  National  Review  Board 
for  the  Center  for  Cultural  and 
Technical  interchange  Between 
East  and  West 

FG  183    National  Visitor  Facili- 
ties Advisory  Commission 
FG   184    National  Water  Com- 
mission 

FG  185  New  England  Regional 
Commission 

FG  186    New  Jersey  Tercente- 
nary Celebration  Corrimission 
FG  187    Ozarks  Regional  Com- 
mission 

FG    188    Pacific   Marine    Fish- 
eries Commission 
FG  189    Panama  Canal  Com- 
pany 

FG  190  Permanent  Committee 
for  the  Oliver  WendeH  Holmes 
Devise 


Voiums 
(cubic 
feet) 


21.5 
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Subiect  category 


FG  191  Presidenl's  Advisory 
CommMee  on  Labor-Manage- 
mont  Poicy 

FQ    192    Presidenrs    Advisory 
Councii  on  Cost  Reduction 
FG    193    Presidenfs    Commis- 
sion on  Crime  in  the  District  of 
CoiumtMa 

FG    194    President's    Commis- 
sion for  the  Ot»ervance  of  the 
Human  Rights  Year 
FG    195    President's    Commis- 
tionon  Postal  Organization 
FG    196    President's    Commis- 
sion on  White  House  Feiiows 
FG  197    President's  Committee 
on  Consumer  Interests 
FQ  198    President's  Committee 
on  Emptoyment  of  the  Haixli- 

FG  199  Presidenrs  ConvniOae 
on  Manpower 

FG  200    President's  CommAtoe 
on  Mental  Retardation 
FG  201    Presiderfs  Committae 
on  National  Medal  of  Science 
FG  202    Presidenrs  Comnittoe 
on  Rural  Power 

FG  203    Presidenrs  Committee 
on  Urt>an  Housing 
FG  204    Presidenrs  Council  on 
Aging 

FG  231  United  States  Tariff 
Commission 

FG232    Upper  Great  LiAes  Re- 
gional  Commission 
FG    239    United   States    Anns 
Control  and  Disarmament  Agen- 
cy 

FG  240  Interagency  AcMsory 
Committoe  for  Molar  Vehide 
Accident  Ltwtot 

FG  241  Committee  on  Federal 
CredR  Programs 

FG  242  Lewie  and  CtaiV  Trail 
Commisaion 

FG243    United  States  Territorial 
Expansion  Commission 
FG  244    Federal  Field  Commit- 
toe tor  Development  Planning  in 


FG245    Marine  Corpe  Memoriai 
CommiBSion 

FG  246   James  Madteon  Memo- 
rial Commission 

FQ  247    Office  of  Inter-goverrv 
menlai  RelBlions 

FG    248    Intordepertmental    ad 
hoc  CofTwnittoe  to  Review  Vne 
Superaonic  Transport  Program 
FQ  253    Presidenrs  Committee 
on  the  Vietnam  Veteran 
FG    254    Presidenrs    Commis- 
sion on  Federal  Statistics 
FG    255    Great    Lakes    Basin 
Commission 

FG  256    Cabinet  Committee  on 
Construction 

FG   257    Constmction    Industry 
Coledive   BargainNig   Commis- 


Vokjme 
(cubic 
teet) 


Subject  category 


FG    258    Presidenrs    Commis- 
sion on  Personnel  Interchange . 
FG  260    Rural  Affairs  Council 
FG   261    Federal   Labor   Rela- 
tions Councii 

FG  262    Commission  on  Gov- 
ernment Procurement 
FG  263    Commission  on  Inter- 
national Trade  and  Investment 
Policy 

FG  264    Overseas  Private  In- 
vestment Corporation 
FG    266    Presidenrs    Advisory 
Courwil    on    Management    Im- 
provement 

FG  267  Presidenrs  Commis- 
sion on  Finarx^al  Structure  and 
Regulation 

FG  268  Property  Review  Board 
FG  269  Committee  on  Social 
Program  Research 
FG  270  Committee  on  Puerto 
Rican  Electoral  Participation 
FG  271  Cabinet-Level  Working 
Group  to  Explore  Executive 
Branch  Assistance  to  Local  Conrv 
munities 

FG  272    Inter-Agency  Economic 
Ad|ustment  Committee 
FG    273    Presktonrs    Commis- 
sion on  School  Finance 
FG  274    Natkxel  Credit  Unton 
Administratkm 

FG  275  Commisskxi  on  Popu- 
letton  Growth  arxj  the  American 
Future 

FG276    Oil  PoNcy  Committee 
FG  277    Inter-Agency  Commit- 
tee on  the  Virgin  Islands 
FG  279    Tahoe  Regkxtal  Plan- 
ning Agerwy 

FG  280  HaOorei  Councfl  on 
Federal  Disaster  Assistance 
FG  281  Hem  England  River  Ba- 
sins Commission 
FG  282  Presklenrs  Commie- 
snn  for  the  Ot)servance  of  ttw 
Twenty-fiflh  Arwiiversary  of  the 
United  Nations 

FG    283    Federal    Metal    and 
NonmetaWc  Mine  Safety  Board 
FG  284    Pecific  Norttiwest  River 
Basins  Commisston 
FG  285    Souris-Red-Rainy  River 
Basins  Commisakxi 
FG287    Nalmnal  Council  on  Or- 
ganized Crime 

FG  289  Natkxtal  Commission 
on  Productivity 

FG  290    Regulattons  and  Pur- 
chasing Review  Board 
FG  291    Aviatton  Advisory  Com- 
misswn 

FG  292    Pern  Earthquake  Vol- 
untary Assistance  Group 
FG   293    Nattonal   Commisston 
on    LJbraries    and    Informatkxi 

FG      294    Natnnal      Reading 

Council 

FG  295    United  States  Postel 

Servfoe 


Volume 
(cubk: 
feet) 


Sut)iect  category 


FQ  296    Commisston  on  Rail- 
road Retirement 

FG  297    Nattonal  Advisory  Cotn- 
misston  on  Jobs  for  Veterans 


Volume 
(cubic 
feet) 


A  number  of  documents  which  were 
previously  withheld  firom  public  access 
have  been  reviewed  for  release  and/  or 
declassified  under  the  Mandatory 
Review  provisions  of  Executive  Order 
12958  and  will  be  made  available  to  the 
pubUc  on  March  26. 1997. 

Previously  restricted  inaterials...l.3  cubic  feet 

Public  access  to  some  of  the  items  in 
the  file  segments  will  be  restricted  in 
accordance  with  36  CFR  1275.50  or 
1275.52  (Public  Access  Regulations). 

Dated:  February  10, 1997. 
lohii  W.  Carlin, 
Archivist  of  the  United  States. 
(FR  Doc.  97-3701  Filed  2-13-97;  8:45  am] 
BKiara  oooc  tsis-oi-^ 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Information  Coltocllon;  Comment 
RoqiMst  for  R»*Cl6arance 

February  14, 1997. 

The  National  Credit  Union 
Administration  (NCUA)  intends  to 
submit  the  following  pubUc  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  re-clearance  under  Uie 
Paperwork  Reduction  Act  of  1995  (P.L. 
104-13,  44  U.S.C  Chapter  35).  This 
information  collection  is  pubUshed  to 
obtain  comments  from  the  pubUc. 
Public  comments  are  encouraged  and 
will  be  accepted  for  60  days  from  the 
date  listed  at  the  top  of  this  page  in  the 
Federal  Register. 

Copies  of  the  information  collection 
request,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  Acting  NCUA  Gearance 
Officer,  Marijean  Brown,  (703-518- 
6413).  Comments  and/or  suggestions 
regarding  the  information  collection 
request  shoidd  be  directed  to  Mrs. 
Brown  at  the  National  Credit  Union 
Administraticxi,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428;  Fax 
No.  (703)  518-6433;  E-Mail  Address: 
marijean@ncua.gov  within  60  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

National  Credit  Union  Administration 

OMB  Nuinber:^133-O024. 
Form  Number:  None. 
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Type  of  Review:  Re^learance,  without 
change,  of  a  currently  approved 
collection. 

Title:  Mergers  of  Federally  Insured 
Credit  Unions. 

Description:  Part  708b  of  NCUA's 
regulations  sets  forth  the  procediires  for 
credit  union  mergers. 

Respondents:  Federal  and  State  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  200. 

Estimated  Burden  Hours  Per 
Response:  15. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Aimual  Burden 
Hours:  3,000. 

Estimated  Total  Annual  Cost: 
$44,640. 

OMB  Number:  3133-0035. 

Form  Number:  None. 

Type  of  Review:  Re-clearance,  without 
change,  of  a  currently  approved 
collection. 

Title:  Trustees  and  Custodians  of 
Pension  Plans. 

Description:  A  federal  credit  union 
acting  as  trustee  for  a  retirement  plan 
must  maintain  individual  records  for 
each  participant  and  provide  each 
participant  with  notice  of  the  insurance 
status  of  their  account. 

Respondents:  Federal  Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  3,877. 

Estimated  Burden  Hours  Per 
Response:  1. 

Frequency  o/Aesponse:  On  occasion. 

Estimated  Total  Aimual  Burden 
Hours:  193,850. 

Estimated  Total  Annual  Cost: 
$2,884,488. 

By  the  National  Credit  Union 
Administration  Board  on  February  6, 1997. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  97-3687  Filed  2-13-97;  8:45  am] 
MUMQ  COM  7S3»-ei-P 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
Loss  of  Reactor  Coolant  Inventory  and 
Associated  Potential  for  Loss  of 
Emergency  Mttlgation  Functions  While 
in  aShutdowm  Condition  (M92635) 

AQBICY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportunity  for  public 
comment. 

summary:  The  Nuclear  Regulatory 
Commission  (islRC)  is  proposing  to  issue 
a  generic  letter  that  will  request 
addressees  to  (1)  assess  the 


susceptibility  of  their  emergency  core 
cooling  system  (ECCS)  to  common-cause 
failure  as  a  result  of  reactor  coolant 
system  (RCS)  draindown  while  in  a 
shutdown  condition,  and  (2)  submit 
certain  information,  pursuant  to 
§  50.54(f)  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  50.54(f)), 
concerning  their  findings  regarding 
potential  pathways  for  inadvertent  RCS 
drain-down  and  the  suitability  of 
configiuation  control  and  operating 
practices  during  reactor  shutdown 
cooling.  This  information  will  enable 
NRC  staff  to  verify  whether  addressees 
comply  and  conform  with  NRC 
regulatory  and  license  requirements; 
i.e.,  are  adequately  maintaining  the 
residual  heat  removal  safety  function  to 
transfer  fission  product  decay  heat  and 
other  residual  heat  fix>m  the  reactor  core 
(General  Design  Criterion  (GDC)  34  of 
Appendix  A  to  10  CFR  50),  and  the 
ECCS  to  provide  abundant  emergency 
core  cooling  when  required  (GDC  35  of 
Appendix  A  to  10  CFR  part  50).  The 
NRC  is  seeking  comment  bom 
interested  parties  regarding  both  the 
technical  and  regulatory  aspects  of  the 
proposed  generic  letter  presented  under 
the  Supplementary  Information 
heading. 

The  proposed  generic  letter  has  been 
endorsed  by  the  Committee  to  Review 
Generic  Requirements  (CRGRh  The 
relevant  information  that  was  sent  to  the 
CRGR  will  be  placed  in  the  NRC  Pubfic 
Document  Room.  The  NRC  will 
consider  comments  received  from 
interested  parties  in  the  final  evaluation 
of  the  proposed  generic  letter.  The 
NRC's  final  evaluation  will  include  a 
review  of  the  technical  position  and,  as 
appropriate,  an  analysis  of  the  value/ 
impact  on  Ucensees.  Should  this  generic 
letter  be  issued  by  the  NRC,  it  will 
become  available  for  pubfic  inspection 
in  the  NRC  Public  Docimnent  Room. 

DATES:  Comment  period  expires  March 
17, 1997.  Comments  submitted  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  for  comments 
received  on  or  before  this  date. 

AOORESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-6D-69. 
Washington,  DC  20555-0001.  Written 
comments  may  also  be  delivered  to 
11545  Rockville  Pike,  Rockville, 
Maryland,  from  7:30  am  to  4:15  pm. 
Federal  workdays.  Copies  of  written 
coibments  received  may  be  examined  at 
the  NRC  PubUc  Document  Room,  2120 
L  Street,  N.W.  (Lower  L«vel), 
Washington,  D.C. 


FOR  FURTHER  INFORMATION  CONTACT: 
Muhammad  M.  Razzaque  (301)  415- 
2882. 

SUPPLEMENTARY  INFORMATION: 

NRC  Generic  Letter  97-xx:  Loss  of 
Reactor  Cooland  Inventory  and 
Associated  Potential  for  Loss  of 
Emergency  Mitigation  Functions 
While  in  a  Shutdown  Condition 

Addressees 

All  holders  of  operating  licenses  for 
pressurized- water  reactors  (PWRs), 
except  those  that  have  certified  to  the 
permanent  cessation  of  operations. 

PuJ7>ose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  request  that  addressees 
(1)  assess  the  susceptibiUty  of  their 
emergency  core  cooling  systems  (ECCSs) 
to  common-cause  failure  as  a  result  of 
reactor  coolant  system  (RCS)  draindown 
while  in  a  shutdown  condition,  and  (2) 
submit  certain  information,  pursuant  to 
§  50.54(f)  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR  50.54(f)), 
concerning  their  findings  regarding 
potential  pathways  for  inadvertent  RCS 
drain-down  and  the  suitabiUty  of 
configuration  control  and  operating 
practices  during  reactor  shutdown 
cooling.  This  information  will  enable 
NRC  staff  to  verify  whether  addressees 
comply  and  conform  with  NRC 
regulatory  and  Ucense  requirements: 
i.e.,  are  adequately  maintaining  the  RHR 
safety  function  to  transfer  fission 
product  decay  heat  and  other  residual 
heat  from  the  reactor  core  (General 
Design  Criterion  (GDC)  34  of  Appendix 
A  to  10  CFR  part  50),  and  the  ECCS  to 
provide  abundant  emergency  core 
cooling  when  required  (GEXD  35  of 
Appendix  A  to  10  CFR  part  50). 

Backgronnd 

The  NRC  issued  Information  Notice 
(IN)  95-03.  "Loss  of  Reactor  Coolant 
Inventory  and  Potential  Loss  of 
Emergency  Mitigation  Functions  While 
in  a  Shutdown  Condition,"  on  January 
12, 1995,  to  alert  addressees  to  an 
incident  at  the  Wolf  Creek  Plant 
involving  the  loss  of  reactor  coolant 
inventory  while  the  reactor  was  in  a 
shutdown  condition.  In  that  event, 
operators  were  attempting  to  reborate 
residual  heat  removal  (RHR)  train  B, 
while  at  the  same  time  maintenance 
personnel  were  repacking  an  RHR  train 
A-to-train  B  crossover  isolation  valve. 
Train  B  is  reborated  by  recirculating 
water  through  a  loop  that  contains  the 
RHR  system  piping,  the  refueling  water 
storage  tank  (RWST),  a  containment 
spray  pump,  a  manual  RWST  isolation 
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valve,  and  an  RHR  system  crossover 
line.  When  the  RWST  isolation  valve 
was  opened  for  the  reboration  process 
and  the  train  A-to-train  B  crossover 
isolation  valve  was  opened  for  stroke 
testing,  a  drflin-down  path  was 
inadvertently  created  hoax  the  reactor 
coolant  system  (RCS)  to  the  RWST.  This 
drain-down  path  included  a  suction 
header  common  to  all  ECCS  pumps. 

Events  of  this  nature  are  consiaered 
particularly  significant  because  they  can 
result  in  loss  of  emergency  core  cooling 
capability  and  involve  the  potential  for 
containment  bypass.  On  March  25, 
1996,  the  staff  issued  a  supplement  to 
IN  95-03  that  further  analyzed  the 
event.  The  NRC  has  also  issued  a 
number  of  other  communications 
describing  events  at  reactor  facilities 
involving  inadvertent  loss  of  reactor 
coolant  inventory  while  the  reactor  was 
in  a  shutdown  condition.  The  Office  for 
Analysis  and  Evaluation  of  Operational 
Data  (AEOD)  published  AEOD/E704, 
"Discharge  of  Primary  Coolant  Outside 
of  Contaiiunent  at  PWRs  While  on  RHR 
Cooling,"  in  March  1987,  which 
documented  six  events  involving  RCS 
backfiow  into  the  RWST.  In  Generic 
Letter  88-17.  "Loss  of  Decay  Heat 
Removal  (DHR)  10  CFR  50.54(f)."  dated 
October  17. 1988,  the  NRC  requested 
several  actions  to  address  loss-of-DHR 
events  that  occurred  while  reactors  were 
in  a  shutdown  condition.  In  IN  91-42. 
"Plant  Outage  Events  Involving  Poor 
Coordination  Between  Operations  and 
Maintenance  Personnel  During  Valve 
Testing  and  Manipulations,"  dated  fuae 
27. 1991.  the  NRC  dismissed  inadvertent 
lossH>f-inventory  events. 

Discussion 

At  Wolf  Creek,  all  ECCS  pump 
suction  lines  are  tied  into  a  common 
suction  header.  When  the  draindown 
event  occurred  at  Wolf  Creek,  hot  RCS 
water  was  introduced  into  this  common 
suctifui  header  between  the  RWST  and 
the  ECCS  pumps.  This  hot  water  flashed 
to  steam,  resulting  in  a  steam/water 
mixture  in  the  header.  In  the  event  of  an 
EOCS  actuation,  this  mixture  woiild 
have  been  introduced  into  the  suction  of 
the  ECCS  pumps.  If  operators  had  not 
been  able  to  terminate  the  event,  the  hot 
water  in  the  RWST  suction  piping  might 
have  led  to  steam  binding,  .wUch  could 
have  afiiected  all  pumps  in  both  ECCS 
trains.  In  additicm.  water  flashing  to 
steam  in  the  header  and  the  RWST 
could  have  caused  serious  mechanical 
damage  to  the  RHR  piping  and  the 
RWST  as  a  result  of  water  hammer. 
FinaUy,  steaming  through  the  RWST 
establishes  a  containment  bypass  path. 

The  licensee  estimated  (usmg  actual 
plant  conditions)  that  for  an 


unmitigated  event,  the  reactor  vessel 
water  level  could  have  drained  to  the 
bottom  of  the  hot  leg  within  5  minutes 
and,  as  a  consequence,  RHR  pump  A 
would  have  lost  suction,  cavitated,  and 
failed.  Shortly  thereafter,  the  common 
ECCS  sucticm  header  could  have 
reached  a  90-percent  steam/water  ratio. 
The  licensee  also  estimated  that 
continued  boil-off  could  have  caused 
the  pressure  vessel  water  level  to  drop 
to  the  point  of  core  uncovery  in  less 
than  1  hour. 

The  AEOD  report  "Reactor  Coolant 
System  Blowdown  at  Wolf  Creek  on 
September  17. 1994,"  (AEOD/S95-01), 
dated  March  1995.  noted  19  events  in 
which  RCS  water  was  transferred  to  the 
RWST.  On  the  basis  of  this  history  and 
the  potential  for  containment  bypass, 
the  staff  has  concluded  that  additional 
information  is  required  to  confirm  the 
adequacy  of  existing  ECCS  configuration 
control  and  operating  practices 
regarding  residual  heat  removal. 

Requested  Actions 

Addressees  are  requested  to 
determine  wLether  their  ECCSs  are 
susceptible  to  common-cause  failure, 
e.g..  as  a  result  of  events  similar  to  the 
Wolf  Creek  RCS  drain-down  event  of 
Septembw  17, 1994. 

If  ECCSs  are  found  to  be  susceptible 
to  common-cause  failure,  addressees  are 
expected  to  take  corrective  action,  as 
appropriate,  in  accordance  with  the 
requirements  stated  in  Section  XVI  of 
Appendix  B  to  10  CFR  Part  50.  to  ensure 
compliance  with  NRC  regulatory  and 
license  requirements. 

Requested  Information 

Within  120  days  of  the  date  of  diis 
generic  letter,  addressees  are  requested 
to  submit  a  written  summary  report  that 
includes  a  description  of  the  evaluation 
conducted  and  tlw  conclusions  reached 
concerning  the  susceptibility  of  the  RCS 
to  drain-down  events  with  a  potential 
for  consequential  common-cause  EOCS 
failure,  and  the  corrective  actions  that 
were  taken,  or  that  are  planned  to  be 
taken,  if  any,  in  response  to  the  above 
requested  actions.  Uf  the  RCS  is  found  to 
be  susceptible  to  drain-down  events, 
describe  each  potential  drain-down  flow 
path  (include  piping  sizes,  identify  flow 
path  valves  and  their  normal  positions, 
and  identify  valve  interlocks  and 
provisions  for  valve  position  indication 
in  the  control  room),  describe  potential 
valve  testing  manipulations  or  uses,  and 
describe  any  administrative  controls 
that  are  intended  to  be  used  to  control 
valve  manipulations  to  preclude  RCS 
drain-down  events. 


Required  Response 

Within  30  days  of  the  date  of  this 
generic  letter,  addressees  are  required  to 
submit  a  written  response  indicating  (1) 
whether  or  not  the  requested  actions 
will  be  taken.  (2)  whethet  or  not  the 
requested  information  will  be 
submitted,  and  (3)  whether  or  not  the 
requested  information  will  be  submitted 
within  the  requested  time  period. 
Addressees  who  choose  not  to  complete 
the  requested  actions,  or  choose  not  to 
submit  the  requested  information,  or  are 
unable  to  satisfy  the  requested 
completion  date  must  describe  in  their 
response  any  alternative  course  of 
action  that  is  proposed  to  be  taken, 
including  the  basis  for  establishing  the 
acceptability  of  the  proposed  alternative 
course  of  action  and  the  basis  for 
continued  operability  of  affiacted 
systems  and  components,  as  applicable. 

Address  the  required  written 
responses  to  the  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington. 
D.C.  20555-0001,  under  oath  or 
afBrmation  under  the  provisions  of 
Section  182a  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  and  10  CFR 
50.54(f).  In  addition,  submit  a  copy  to 
the  appropriate  regional  administrator. 

Racist  Discussion 

The  actions  requested  in  this  generic 
letter,  if  required,  would  be  backfits  in 
accordance  with  NRC  procedures  and 
are  necessary  to  ensure  that  addressees 
are  in  compliance  with  existing  NRC 
rules  and  regulations.  Specificfdly,  10 
CFR  50.46  requires  that  the  ECCS  be 
designed  to  provide  adequate  flow 
cap^lity  to  maintain  tlra  core 
temperature  at  an  acceptably  low  value 
and  to  remove  decay  heat  few  the 
extended  period  of  time  required  by  the 
long-lived  radioactivity  remaining  in  the 
can.  The  Wolf  Creek  event  has 
dononstrated  that  the  adequacy  of  ECCS 
configuration  control  and  operating 
practices  regarding  residual  heat 
removal  can  adversely  impact  EOCS 
performance  and  could  prevent  the 
ECCS  from  performing  its  safety 
function  following  events  at  reactor 
facilities  involving  inadvotent  loss  of 
reactor  coolant  inventcny  while  the 
reactor  is  shut  down.  Therefore,  this 
generic  letter  is  being  issued  as  if  the 
requested  actions  were  compliance 
backfits  under  the  terms  of  10  CFR 
50.109(a)(4)(i).  A  full  backfit  analysis 
was  not  performed.  Ho%irever.  in 
accordance  with  NRC  procediues,  an 
evaluation  was  prepared  stating  the 
objectives  of  and  the  reasons  for  the 
requested  actions  and  the  basis  for 
invoking  the  compliance  exception  if 
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the  requested  actions  were  to  be 
required.  A  copy  of  this  evaluation  will 
be  made  available  in  the  NRC  Public 
Document  Room. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  T.  Martin, 
Director,  Division  of  Reactor  Prog^m 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-3737  Filed  2-13-97;  8:45  am] 
BHXMG  COOC  79M-01-P 


Advisory  Committee  on  Reactor 
Safeguards  Joint  Meeting  of  the  ACRS 
Subcommittees  on  Materiais  and 
Metallurgy  and  on  Severe  Accidents; 
Meeting 

The  ACRS  Subcommittees  on 
Materials  and  Metallurgy  and  on  Severe 
Accidents  will  hold  a  joint  meeting  on 
March  4  and  5, 1997,  Room  T-2B3, 
11545  Rockville  Pike,  Rockville, 
Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday,  March  4,  1997 — 8:30  a.m. 

until  the  conclusion  of  business 
Wednesday,  March  5, 1997—8:30  a.m. 

until  12:00  Noon 

The  Subcommittees  will  review  the 
regulatory  analysis  and  technical  bases 
for  the  steam  generator  tube  integrity 
rule,  as  well  as  an  associated  regulatory 
guide.  The  purpose  of  this  meeting  is  to 
gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Qammittee. 

Oal  statements  may  be  presented  by 
members  of  the  public  with  the 
conciurence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Cmnmittee.  Elecferonic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittees,  their 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 


The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  tiie 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  cognizant 
ACRS  staff  engineer,  Mr.  Noel  F.  Dudley 
(telephone  301/415-6888)  between  7:30 
a.m.  and  4:15  p.m.  (ET).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda,  etc., 
that  may  have  occurred. 

Dated:  February  7, 1997. 
Sam  Duraiswamy, 

Chief  Nuclear  Reactors  Branch. 

[FR  Doc.  97-3738  Filed  2-13-97;  8:45  am] 
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[DD-97-03] 

Director's  Decision  Under  10  CFR 
2.206 

In  the  Matter  of  Davis-Besse  Nuclear  Power 
Station  and  Toledo  Ckulition  for  Safe 
Energy. 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  taken  action 
witji  regard  to  the  Petition  of  December 
5, 1995,  by  the  Toledo  Coalition  for  Safe 
Energy,  Alice  Hirt,  Charlene  Johnston. 
Dini  Schut,  and  William  Hoops 
(Petitioners),  that  the  Director  of  the 
Office- of  Nuclear  Material  Safety  and 
Safeguards  exercise  his  authority  to 
immediately  issue  orders  to  prevent  the 
loading  of  spent  nuclear  fuel  into  the 
VECTRA  Technologies,  Inc.  (VECTRA) 
NUHOMS  dry-shielded  canisters  (DSCs) 
at  the  Davis-Besse  Nuclear  Power 
Station  until  an  NRC  rulemaking  and/or 
license  modification  hearing  is 
conducted  on  all  safety-related  changes 
which  have  been  made  to  the  DSCs,  as 
described  in  the  Safety  Analysis  Report. 
Also,  the  NRC  was  requested  not  to 
authorize  any  loading  of  the  DSCs  until 
a  written  procedure  for  unloading,  in 
both  urgent  and  non-urgent 
circumstances,  was  written,  approved, 
and  Held-tested. 

Petitioners  contend  that  the  safety  of 
the  DSCs  has  been  compromised 
because  of  reduction  in  the  thickness  of 
the  DSC  welds.  In  addition,  they  claim 
that  the  NRC  administrative  process  by 
which  permission  was  granted  for 
VECTRA  to  deliver  the  DSCs  to  the 


Davis-Besse  station  and  for  the  DSCs  to 
be  used  on  site  are  legally  suspect, 
expressing  the  belief  that  agency 
rulemaking  or  some  other  public 
proceeding  is  necessary  for  permission 
for  such  a  transfer  and  use  to  be  granted. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  that  the  NRC  Certificate  of 
Compliance  for  VECTRA's  standardized 
NUHOMS  should  be  modified  to  require 
a  fabrication  inspection  of  the  DSC.  An 
agency  rulemaking  is,  therefore,  needed 
and  should  be  conducted  to  accomplish 
this  modification.  However,  because  the 
continued  storage  of  sf>ent  fuel  in  the 
DSCs  at  Davis-Besse  does  not  pose  an 
unreasonable  risk  to  public  health  and 
safety,  there  is  no  technical  basis  to 
require  the  DSCs  to  be  unloaded 
pending  completion  of  this  rulemaking. 
Further,  VECTRA  has  already  been  cited 
for  a  nonconformance  with  NRC 
regulations,  and  there  is  no  basis  in  the 
Petition  to  take  other  action  in  this 
regard.  Toledo  Edison  has  developed 
loading  and  unloading  procedures  for 
handling  spent  fuels.  These  procedures 
have  been  applied  for  the  dry  nm 
testing  with  NRC's  oversight.  Therefore, 
there  is  no  basis  in  the  Petition  for 
requiring  halting  of  the  ISFSI  operation 
at  Davis-Besse.  Accordingly,  the  Petition^ 
from  the  Toledo  Coalition  for  Safe 
Energy  is  granted  to  the  extent  that  it 
requests  an  agency  rulemaking  and  is 
denied  in  all  other  respects,  li^e  reasons 
for  this  decision  are  explained  in  the 
"Director's  Decision  under  10  CFR 
2.206"  (DD-97-03).  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room. 
Gebnan  Building.  2120  L  Street.  NW. 
Washington.  DC  20555,  and  in  the  Local 
Public  Dociunent  Room,  William 
Carlson  Library,  Uhiversity  of  Toledo, 
2001  West  Bancroft  Avenue,  Toledo, 
Ohio  43606. 

A  copy  of  this  Decision  will  be  filed 
with  the  Office  of  the  Secretary  for  the 
Commission  in  accordance  with  10  CFR 
2.206(c).  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission,  on  its  own 
motion,  instit  ites  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville.  Maryland,  this  5th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 

Car!  J.  Paperiello. 

Director,  Office  of  Nuclear  Material  Safety 

and  Safeguards. 

jFR  Doc.  97-3739  Filed  2-13-97;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

inlsrest  Assumption  for  Detarmlnlng 
Variable-Rate  Premium;  Interest 
Assumptions  for  Multiamployer  Plan 
Valuations  Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  infonns  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  fivm  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  pubUshed  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 

DATES:  The  interest  rate  for  determining 
the  variable-rate  premiimi  under  part 
4006  applies  to  premiiun  payment  years 
beginning  in  February  1997.  The 
interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  March  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-^024 (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiunu 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  and  §  4006.4(b)(1)  of  the 
PBGC's  regiilation  on  Premium  Rates 
(29  CFR  part  4006)  prescribe  use  of  an 
assumed  interest  rate  in  determining  a 
single-employer  plan's  variable-rate 
premium.  The  rate  is  a  specified 
percentage  (currently  80  percent)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.  13  and  H.  15. 

The  assumed  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premiimi  payment  years  beginning 
in  February  1997  {i.e.,  80  percent  of  the 
yield  figure  for  January  1997)  is  5.46 
percent.  The  following  table  lists  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  for 
premium  payment  years  beginning 


between  March  1996  and  February 
1997. 


For  premium  payment  years 
beginning  in 


March  1996 

April  1996 „... 

May  1996 

June  1996 

July  1996  

August  1996 

September  1996 

October  1996 

November  1996  . 
December  1996  . 

January  1997 

February  1997  ... 


There- 
quired  inter- 
est rate  i8 


4.99 
526 
5.43 
5.54 
5.65 
5.62 
5.47 
5.62 
5.45 
5.18 
5.24 
5.46 


Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  March 
1997  under  part  4044  are  contained  in 
an  amendment  to  part  4044  pubhshed 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  6th  day 
of  February  1997. 
Martin  Slats, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  97-3680  Filed  2-13-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Proposed  Collection;  Commont 
Request 

SUMMARY:  In  accordance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995 
which  provides  opportunity  for  public 
comment  on  new  or  revised  data 
collections,  the  Railroad  Retirement 
Board  (RRB)  will  publish  periodic 
stmimaries  of  proposed  data  collections. 
Comments  are  mvited  on:  (a)  Whether 
the  proposed  information  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  RRB's 
estimate  of  the  burden  of  the  collection 
of  the  information;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  related  to 


the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Title  and  purpose  of  information 
collection:  Survivor  Questionnaire; 
OMB  3220-0032.  Under  Section  6  of  the 
Railroad  Retirement  Act  (RRA),  benefits 
that  may  be  due  on  the  death  of  a 
railroad  employee  or  a  survivor 
annuitant  include  (1)  a  lump-siun  death 
benefit  (2)  a  residual  limip-sum 
payment  (3)  accrued  annuities  due  but 
unpaid  at  death,  and  (4)  monthly 
survivor  insurance  payments.  The 
requirements  for  determining  the 
entitlement  of  possible  beneficiaries  to 
these  benefits  are  prescribed  in  20  CFR 
part  234. 

When  the  RRB  receives  notification  of 
the  death  of  a  railroad  employee  or 
survivor  annuitant,  an  RRB  field  office 
utilizes  Form  RL-94-F,  Survivor 
Questionnaire,  to  secure  additional 
information  from  surviving  relatives 
needed  to  determine  if  any  further 
benefits  are  payable  under  the  RRA. 
Completion  is  voluntary.  One  response 
is  requested  of  each  respondent. 

The  RRB  proposes  minor  changes  to 
Form  RL-94-F  to  incorporate  language 
required  by  the  Paperwork  Reduction 
Act  of  1995  and  to  request  the  address 
of  the  person  who  either  paid  or  will 
pay  the  deceased  annuitant's  burial 
expenses.  Currently,  the  RRB  requests 
only  their  name  and  phone  number.  The 
completion  time  for  the  RL-94-F  is 
estimated  at  between  5  to  11  minutes. 
The  RRB  estimates  that  approximately 
26,500  responses  are  received  annually. 

Additional  Information  or  Comments: 
To  request  more  information  or  to 
obtain  a  copy  of  the  information 
collection  justification,  forms,  and/or 
supporting  material,  please  call  the  RRB 
Clearance  Officer  at  (312)  751-3363. 
Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  ].  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois  60611-2092.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 
Chuck  Mierxwa, 
Qearance  Officer. 

[FR  Doc  97-3805  Filed  2-13-97;  8:45  am] 
BUJNQ  COOC  7MS-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  35-20661] 

Filings  Under  the  PuMIc  Utility  Holding 
Company  Act  of  1935,  as  Amended 
f'Act") 

February  7, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available' 
for  public  inspection  through  the 
Commission's  OfGce  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
March  3, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarantls)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  spedficially  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s],  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Entergy  Corporation  (70-8839) 

Entergy  Corporation  ("Entergy"  or  the 
"Company"),  639  Loyola  Avenue,  New 
Orleans,  Louisiana,  70113,  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  declaration 
imder  sections  6(a)  and  7  of  the  Act  and 
rule  54  thereimder. 

By  order  dated  June  6, 1996  (HCAR 
No.  26541),  Entergy  was  authorized  to 
issue  and  sell  through  December  31, 
2000,  up  to  ten  million  shares  of  its 
authorized  but  unissued  common  stock, 
par  value  $0.01  per  share,  piusuant  to 
its  new  Dividend  Reinvestment  and 
Stock  Purchase  Plan  (the  "Plan"). 

Tlie  Plan  provides  that  participants 
may  elect  to:  (1)  automatically  reinvest 
dividends  received  on  all  of  their  shares 
of  common  stock;  or  (2)  automatically 
reinvest  dividends  received  on  less  than 
all  of  their  shares  of  common  stock  and 
continue  to  receive  cash  dividends  on 


their  remaining  shares;  and/or  (3)  invest 
in  additional  shares  of  common  stock  of 
making  optional  cash  investments. 

Entergy  now  proposes  to  issue  and 
sell  up  to  an  additional  twenty  million 
shares  of  its  authorized  but  imissued 
common  stock,  par  value  $0.01  per 
share  ("Common  Stock"),  pursuant  to 
the  Plan.  All  other  provisions  of  the 
Plan  will  remain  as  previously 
authorized  by  the  Commission 

The  Common  Stock  purchased  on 
behalf  of  the  participants  will  be  either 
previously  issued  shares  piuchased  on 
the  open  market  or  in  privately 
negotiated  transactions  or  newly  issued 
shares  purchased  directly  fi^m  the 
Company.  The  purchase  price  of  the 
newly  issued  shares  will  be  the 
weighted  average  of  the  daily  high  and 
low  sales  prices  of  the  common  stock  on 
the  New  York  Stock  Exchange  ("NYSE") 
during  the  pricing  period,  which  will 
consist  of  the  twelve  trading  days 
immediately  preceding  the  investment 
date.  The  purchase  price  for  shares 
purchased  on  the  open  market  Mdll  be 
the  weighted  average  price  paid  by  the 
Plan  including  brokerage  fees  and 
commissions. 

Optional  cash  investments  in  excess 
of  $3,000  per  month  may  be  made 
pursuant  to  a  waiver  granted  at  the  sole 
discretion  of  the  Company  based  on  the 
Company's  consideration  of  relevant 
factors  as  defined  in  the  Plan.  The  Plan 
also  provides  that  in  connection  with 
requests  for  waiver,  the  Company  may, 
in  its  discretion,  establish  a  minimum 
price  apphcable  to  the  relevant  pricing 
period,  as  well  as  discount.  The 
discount  may  be  between  0%  and  3% 
and  may  vary  each  month,  but  once 
estabUshed  will  apply  uniformly  to  all 
optional  cash  investments  made  for  that 
month  pursuant  to  a  waiver. 

The  Plan  will  continue  to  be 
administered  by  Chase  Mellon 
Shareholder  Services  (successor  to 
Mellon  Bank,  N.A.)  or  such  successor 
administrator  as  Entergy  may  designate. 

Allegheny  Power  System,  Inc.  70-8973 

Allegheny  Power  System,  Inc. 
("APS"),  a  registered  holding  company, 
and  its  wholly  owned  nonutility 
subsidiary  company,  AYP  Capital,  Inc. 
("AYP").  both  located  at  10435 
Downsville  Pike,  Hagerstown.  Maryland 
21720,  have  filed  an  application  under 
sections  9(a)  and  10  of  Uie  Act. 

By  order  dated  July  14. 1994  (HCAR 
No.  26085),  APS  was  authorized  to 
organize  and  finance  AYP  to  invest  in: 
(i)  companies  engaged  in  new 
technologies  related  to  the  core  utility 
business  of  APS;  and  (ii)  companies 
acquiring  and  owning  exempt  wholesale 
generators  ("EWGs"). 


By  order  dated  February  3, 1995 
(HCAR  No.  26229),  AYP  was  authorized 
to  engage  in  the  development, 
acquisition,  construction,  ownership 
and  operation  of  EWGs  and  in 
development  activities  with  respect  to: 
(i)  quahfying  cogeneration  facilities  and 
small  power  production  faciUties 
("SPPs");  (ii)  non-qualifying 
cogeneration  facilities,  non-qualifying 
SPPs.  and  independent  power 
production  facilities  located  within  the 
service  territories  of  APS  public  utiUty 
subsidiary  companies;  (iii)  EWGs;  (iv) 
companies  involved  in  new 
technologies  related  to  the  core  business 
of  APS;  and  (v)  foreign  utility 
companies  ("FUCOS").  AYP  was  also 
authorized  to  consult  for  non-affiliate 
companies.  APS  was  authorized  to 
increase  its  investment  in  AYP  fi'om 
$500,000  to  $3  million. 

By  order  dated  October  27, 1995 
(HCAR  No.  26401),  the  Commission 
authorized:  (i)  AYP  or  a  special-purpose 
subsidiary  ("NEWCO")  to  provide 
certain  enumerated  energy  management 
services  ("EM")  and  demand-side 
management  services  ("DSM")  to 
nonassociated  customers  at  market 
prices  and  to  associated  companies  at 
cost;  (ii)  AYP  to  engage  in  activities 
relating  to  the  development,  acquisition, 
ownership,  construction  and  operation 
of  FUCOS;  and  to  invest  in  FUCOs 
through  various  types  of  investment 
vehicles,  including  limited  partnerships 
or  other  types  of  funds,  the  sole 
objective  of  which  is  to  make 
investments  in  one  or  more  FUCOs;  (iii) 
APS  and  AYP  to  acquire  the  securities 
of  NEWCOS  that  own  FUCOs  or  EWGs 
("Project  NEWCQs");  (iv)  AYP  or  a 
NEWCO  to  factor  the  accounts 
receivable  of  associate  companies  and  of 
nonassociate  companies  whose  primary 
revenues  are  derived  fit>m  the  sale  of 
electric  power;  and  (v)  AYP  or  a 
NEWCO.  as  agent  for  APS  system 
companies,  to  manage  the  real  estate 
portfoho  of  APS  and  its  associate 
companies,  to  market  excess  or 
unwanted  real  estate  and  to  facilitate  the 
exploitation  of  resources  contained  on 
or  in  real  estate. 

By  further  order  dated  October  27, 
1995,  APS  was  authorized  to  invest  in 
AYP  and  AYP  was  authorized  to  invest 
in  NEWCOS  up  to  an  aggregate  of  $100 
million  through  £)ecember  31, 1999 
through  loans  to  finance  activities 
related  to  EM  and  DSM  services, 
accounts  receivable,  real  estate,  FUCOs 
and  EWGs.  AYP,  the  NEWCOs,  and  the 
Project.NEWOOs  were  authorized  to 
obtain  loans  bom  banks  or  issue  other 
recourse  obligations  which  could  be 
guaranteed  by  APS  or  AYP.  APS  and 
AYP  were  authorized  to  guarantee  or  act 
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as  surety  on  bonds,  indebtedness  and 
performance  and  other  obligations 
issued  or  undertaken  by  AYP,  the 
NEWCXDs  or  the  Project  NEWCOs 
subject  to  the  $100  million  investment 
authority. 

By  order  dated  October  9, 1996 
(HCAR  No.  26590)  APS  and  AYP  were 
allowed  to  increase  the  limit  on  loans 
and  guarantees  from  $100  million  to 
$300  million  for  all  authorized 
activities. 

The  applicants  now  request 
Commission  authorization.  tlSrough 
December  31, 1999  unless  further 
Commission  approval  is  no  longer 
required,  or  the  Commission  has 
approved  the  continuation  of  the 
activities  pursuant  to  a  new  application, 
for  AYP  to  acquire  one  or  more 
subsidiaries  ("MARKETCOS"). 
Applicants  further  propose  AYP  be 
authorized,  directly  or  indirectly 
through  MARKETCOS,  to  market  and 
sell  to  industrial,  commercial  and 
residential  customers  located  within  the 
United  States,  appliance  and  equipment 
repair  warranties,  service  plans,  or  other 
maintenance  agreements,  covering 
heating  and  air  conditioning  systems 
and  other  major  appliances. 

The  applicants  state  that  AYP  or  the 
MARKETCO  may  contract  with  a  third 
party  ot  parties  to  provide  some  support 
services  such  as  underwriting,  handling 
service  claims,  marketing,  billing  and/or 
cash  processing. 

The  applicants  state  that  they  expect 
the  appliance  service  operation  to  be 
largely  self-supporting,  and  estimate 
that  the  program  will  result  in  gross 
sales  revenue  of  about  $700,000  in  the 
first  year  which  will  rise  steadily  to 
approximately  $2.5  miUion  at  the  end  of 
the  fifth  year. 

Applicants  also  propose  that  AYP 
and/or  MARKETCOS.  through 
December  31, 1999,  imless  ^rtiier 
Commission  approval  is  no  longer 
required,  or  the  Commission  has 
approved  the  continuation  of  the 
activities  pursuant  to  a  new  application, 
engage  in  consisting  for,>  marketing, 
selling,  leasing,  financing,  and 
acquisiticm  and  installation  of  power 
quality  devices  to  customers  within  the 
United  States.' 


*  The  coiuuhiiig  Mrvicas  may  include,  but  tre  not 
limited  to:  preventative  maintenance  inspections  of 
customan'  energy  {Kilities  and  energy-consuming 
equipment,  grounding  of  electrical  sydems,  and 
hgbtning  protection.  AYP  or  MAKKETCO  may  also 
provide  diagnostic  services  and  recommend  aitd 
perform  power  quality  solutions. 

'  Such  devices  would  include  uninterruptible 
power  supplies,  power  monitoring  equipment, 
surge  protection  equipment  designed  to  protect 
electrical  components,  communication  equipment, 
satellite  dishes  and  other  electrical  equipment  from 
damage  due  to  transient  overvoltage/undarvoltage 
conditions  in  their  electric  supply. 


AYP  or  MARKETCO  would  sell  or 
lease  the  power  quality  equipment/ 
services  to  customers  and  may  make 
loans  to  customers  to  finance  the 
purchase.  Loans  would  be  evidenced  by 
promissory  notes,  the  term  of  which 
shall  not  exceed  the  expected  useful  life 
of  the  equipment.  Such  secured  and 
unseciired  loans  would  be  at  market 
interest  rates  and  on  market  terms  and 
conditions.  The  aggregate  amount  of 
equipment  financing  outstanding  at  any 
one  time  imder  Applicants'  power 
quality  program  will  not  exceed  $4 
million. 

Applicants  estimate  that  the  program 
will  result  in  gross  sales  revenue  of 
about  $560,000  in  the  first  year  and  this 
will  rise  steadily  to  about  $2.6  million 
at  the  end  of  the  fifth  year. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Mwsarat  H.  McFarlaod, 
Deputy  Secretary. 

[PR  Doc  97-3702  Filed  2-13-97;  8:45  am] 
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[Release  No.  34-38261 ;  File  No.  8R-CB0E- 
•7-OS] 

Saif-Ragulatory  Organizations;  Notice 
of  Rling  and  immadiata  Effectivanass 
of  Propoaad  Rula  Cttanga  by  tha 
Ctiicago  Board  Optiona  Exchanga, 
Inc.,  Ralating  to  Enhancamanta  to  tlw 
CBOE'a  Ordar  Routing  System 

Febniaiy  10. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b){l),  notice  is 
hereby  given  that  on  February  5, 1997, 
the  Chicago  Board  Options  Exchange, 
Inc.  ( "CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Confiussim  ("SEC"  m  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  m  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  oiganization.  The 
CtMnmissioD  is  publishing  this  notice  to 
solicit  conunents  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Oi^ganization's 
Statement  of  tke  Teims  of  SiibetaBce  of 
tke  Propoeed  Rale  Change 

The  CBOE  is  adopting  certain 
enhancements  to  the  Exchange's 
electnmic  Order  Routing  System 
("ORS")  on  a  pilot  basis  until  May  30. 
1997,  while  the  Exchange  evaluates  the 
changes  and  determines  whether  to 
implement  them  on  a  permanent  basis. 
The  enhancements,  which  will  be 
described  in  an  Information  Circular  to 
CBOE  members,  include  the  following: 


(1)  Allowing  the  electronic  routing  and 
processing  of  contingency  and 
discretionary  orders;  (2)  allowing  ORS 
to  recognize  firm  and  broker-dealer 
orders;  (3)  allowing  the  routing  of  firm 
and  broker-dealer  orders  to  the  Public 
Automated  Routing  ("PAR")  System 
workstations  in  the  Standard  &  Poor's 
100  Index  ("OEX")  crowd;  and  (4) 
allowing  the  execution  of  certain 
contingency  orders  on  the  CBOE's  Retail 
Automated  Execution  System  ("RAES"). 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Coimnission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  CBOE  is  adopting  an  Information 
Circular  that  describes  certain 
enhancements  to  ORS.  These  changes 
will  be  implemented  on  a  pilot  basis 
while  the  Exchange  evaluates  the 
changes  and  determines  whether  to 
implement  them  on  a  permanent  basis. 
The  pilot  will  expire  on  May  30. 1997. 
In  the  meantime,  the  Exchange  will 
decide  whether  to  seek  permanent 
approval  for  the  changes. 

The  infc»inati(Hi  circular  that  will  be 
distributed  to  the  membership  of  the 
Exchange  mil  describe  certain 
enhancements  to  ORS  and  certain 
limitations  that  will  continue  to  apply 
to  the  use  of  ORS.  Specifically,  the 
changes  will  allow  the  electronic 
routing  and  processing  of  contingency 
and  discretionary  orders,  the 
recognition  by  ORS  of  firm  and  broker- 
dealer  orders,  the  routing  of  firm  and 
broker-dealer  orders  to  the  PAR  System 
workstations  in  the  OEX  crowd,  and  the 
execution  of  certain  contingency  orders 
on  RAES,  as  fiuther  explained  below. 

ORS  provides  member  and 
correspondent  firms  with  a  method  of 
efficiently  delivering  orders  to  and 
reports  from  the  CBOE  trading  floor. 
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ORS  also  interfaces  with  several  other 
peripheral  systems  at  CBOE,  including 
the  CBOE  Trade  Match  system,  the 
Time-and-Sales  system,  the  Auto-Quote 
system,  and  the  market  maker  hand- 
held terminals.  Member  firms  with 
wires  attached  to  the  CBOE's  front-end 
computer  can  send  orders  electronically 
firom  their  branches  or  order  desk  to 
ORS.  Reports  for  such  orders  are  sent 
back  electronically  to  the  point  firom 
which  the  order  was  entered. 

Currently,  non-contingency  and  non- 
broker-dealer  orders  received  by  ORS 
are  logged  to  the  ORS  database  and 
evaluated,  based  on  volume  and  price, 
to  determine  their  routing  destination 
on  the  CBOE  floor.  There  are  four 
possible  destinations  for  an  ORS  order: 
(1)  RAES;  (2)  the  Electronic  Book 
("EBOOK");  (3)  the  PAR  System  and 
floor  broker  routing;  and  (4)  a  firm's 
booth. 

RAES  automatically  and 
instantaneously  executes  customer 
market  and  marketable  limit  orders  for 
eligible  series,  generally  for  orders  of  up 
to  ten  contracts.  The  EBOOK  receives 
pre-open  market  and  limit  orders. 
Generally,  intra-day  limit  orders  at  least 
one  tick  away  from  the  same-side 
market  quote  are  also  sent  to  EBOOK. 
Market  orders  not  eligible  for  automatic 
execution  by  RAES,  and  limit  orders 
"near"  the  market  quote  may  be  floor 
broker  routed  to  the  trading  crowd. 
Such  orders  are  delivered  either  to 
printers  or  to  PAR  electronic  touch- 
screen workstations  at  the  trading  post. 
Orders  not  eligible  for  RAES,  EBOOK,  or 
floor  broker  routing  are  printed  on  ORS 
printers  in  the  member  firm  booths. 
These  orders  are  then  either  run  out  to 
the  trading  crowds  or  electronically  re- 
routed via  the  CBOE's  Booth  Entry  and 
Routing  System  ("BERS")  from  booth 
terminals  to  EBOOK  by  the  firm  staff.* 
Currently,  all  contingency  orders, 
complex  orders  (such  as  spreads),  and 
non-customer  orders  sent  over  the  ORS 
wires  are  delivered  to  ORS  printers  in 
the  firm  booths.  Approximately  70%  of 
customer  orders  at  CBOE  are  entered 
through  ORS. 

The  Exchange  has  recently  completed 
a  systems  enhancement  to  ORS,  as  a 
result  of  which  it  will  now  be  possible 
to  electronically  route  and  process 
contingency  and  discretionary  orders 
and  to  accept  firm  and  broker-dealer 
orders  as  valid  origin  types.  The  systems 
enhancements  specifically  will  allow  for 
the  routing  of  the  following  types  of 
contingency  and  discretionary  orders: 
All  or  None  orders  ("AON"),  Immediate 


1 0rders  that  are  phoned  to  the  floor  or  wired  to 
firm-owned  house  printers  can  also  be  re-entered 
into  ORS  by  the  firm's  booth  staff. 


or  Cancel  orders  ("IOC"),  Fill  or  Kill 
order  ("FOK"),  Minimum  Quantity 
orders  ("MIN"),  Stop  orders  ("STF"), 
Stop  Loss  orders  ("STP  LOSS"), 
Opening  Only  orders  ("OPG"),  Market 
on  Close  orders  ("MOC"),  Closing  Only 
orders  "CLO"),  Market  if  Touched 
orders  ("MIT").  Not  Held  orders  ("NH"), 
and  With  Discretion  orders.  Due  to 
systems  and  administrative  limitations, 
ORS  will  continue  to  be  unavailable  for 
stop  limit  orders  as  well  as  spreads, 
straddles,  combos,  and  other  multi-part 
orders. 

There  will  be  a  number  of  practical 
results  from  these  systems 
enhancements  for  customers,  brokers, 
and  the  Exchange.  As  a  result  of  these 
changes,  customer  orders  that  are 
otherwise  RAES-eligible  market  and 
marketable  limit  orders  tagged  with 
AON,  IOC,  FOK,  or  MIN  now  will  be 
executed  on  RAES.  For  MIN  orders,  the 
total  order  quantity  must  be  within  the 
RAES  volume.  The  system 
enhancements  will  also  have  the  effiact 
of  improving  the  efficiency  of  reporting 
and  the  accuracy  of  audit  trails  for  firm 
and  broker-dealer  orders  because  these 
orders  will  now  have  an  ORS-id.  In 
addition,  the  Exchange  will  enable  the 
system  to  actually  route  firm  and 
broker-dealer  orders  electronically  to 
the  PAR  workstations  in  OEX.  After  the 
Exchange  gains  experience  with  routing 
firm  and  broker-dealer  orders  to  the 
PAR  workstations  in  OEX,  it  may 
determine  to  enable  the  system  to  route 
such  orders  to  equity  and  Standard  & 
Poor's  500  Index  ("SPX")  crowds  at 
some  future  date. 

The  Exchange  expects  the  system 
enhancements  to  provide  for  more 
efficient  processing  of  trades  because 
they  will  allow  for  electronic  fill  and 
cancel  reporting  to  the  originating 
customer  destination.  In  addition,  the 
fill  reports  will  automatically  generate 
an  electronic  trade  match  entry.  The 
systems  enhancements  will  also  provide 
parameter  controls  so  that  different 
order  types  can  be  selectively  crowd 
routed  at  the  member  firm's  option.  This 
flexibility  will  allow  the  member  firms 
to  employ  ORS  in  the  method  that  each 
firm  believes  is  the  most  efficient.  The 
flexibility  also  allows  the  finns  to 
change  the  routing  depending  upon  the 
market  circumstances; 

Because  the  system  enhancements  to 
ORS  will  allow  the  electronic 
processing  and  routing  of  a  greater 
number  of  order  types  and  because  the 
enhancements  will  provide  greater 
flexibility  for  member  firms  in  the 
routing  of  their  orders,  the  Exchange 
believes  this  rule  change  is  consistent 
with  and  furthers  the  objectives  of 
Section  6(b)  of  the  Act.  in  general,  and 


of  Section  6(b)(5),  in  particular,  in  that 
it  will  foster  cooperation  and 
coordination  wiUi  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and  will  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  consistent  with  the  protection 
of  investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Hie  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

IQ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  EffBctivenen  of  the 
Proposed  Rule  Change  and  Timing  far 
Commission  Action 

Because  the  foregoing  rule  change 
effects  a  change  in  an  existing  order- 
entry  system  of  the  Exchange  that:  (1) 
Does  not  significantly  afiiect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  have  the  effect  of  limiting 
access  to  or  availability  of  the  system,  it 
has  become  effective  on  a  pilot  basis 
until  may  30. 1997,  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  Rule  19b- 
4(e)(5)  thereunder.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
simimarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principwl  office  of  the 
above-mentioned  self-regulatory 
organizatiCHi.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
March  7, 1997. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  IL  McFarland, 

Depu  ty  Secretary. 

[FR  Doc  97-3789  Filed  2-13-97;  8:45  am] 

MUJNO  COM  W10-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Request  for  Public  Comments  on  U.S. 
Positions  in  Negotiations  on  the 
People's  Reput)lic  of  China's 
Accession  to  the  World  Trade 
Organization 

agency:  OfBce  of  the  United  States 

Trade  Representative. 

ACTION:  Request  for  public  comments. 

SUMMARY:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  requesting 
additional  written  comments  from  the 
public  with  respect  to  issues  arising  in 
the  context  of  negotiations  on  the  terms 
and  conditions  of  the  People's  Republic 
of  China's  (China)  accession  to  the 
World  Trade  Organization  (WTO).  In 
particular,  the  TPSC  is  seeking 
information  on  market  access  issues, 
including  tariffs,  non-tariff  measures, 
services,  access  for  agricultural 
products,  subsidies  and  investment 
policies,  and  protection  of  intellectual 
property  rights.  The  Executive  Branch 
will  consider  the  written  comments 
received  in  developing  and  refining  U.S. 
positions  and  objectives  in  China's 
accession  negotiations. 
EFFECTIVE  DATE:  Written  comments  must 
be  received  no  later  thanjuion,  March 
14, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Cheng,  Director  for  China,  202- 
395-5050,  or  Catherine  Field,  Senior 
Counsel  for  Multilateral  Affairs,  202- 
395-3432.  Office  of  the  United  States 
Trade  Representative,  600  17th  Street, 
NW..  Washington,  DC  20508. 
SUPPLEMENTARY  INFORMATION:  The 
Chairman  of  the  TPSC  invites  written 


'  17  CFR  200.3O-3(aKl2). 


comments  fit)m  the  public  on  issues  to 
be  addressed  in  the  context  of 
negotiations  on  China's  accession  to  the 
WTO.  Although  the  TPSC  requested  and 
received  comments  fix)m  the  public  in 
July  1994  and  August  1988  on  China's 
accession  to  GATT  1947,  the  need  to 
obtain  more  current  views  and  advice 
on  a  broad  range  of  issues  prompted  this 
request.  Specifically,  the  TPSC  is 
seeking  written  comments  on  the  full 
range  of  issues  in  China's  accession 
process  including:  (1)  Market  access 
issues  related  to  industrial  goods, 
agriculture,  and  services  (including 
financial  and  telecommunications 
services),  such  as  tariff  rates,  trading 
rights,  standards,  sanitary  and 
ph)ftosanitary  measures,  import 
licensing,  customs  valuation,  state 
trading  and  trade-related  investment 
measures;  (2)  non-tariff  measures 
affecting  U.S.  imports  such  as  licenses, 
quotas,  registration  requirements  or 
other  measures;  (3)  China's  application 
of  WTO  "rules"  and  disdples,  such  as 
transparency,  judicial  review,  uniform 
application  of  its  trade  rules, 
compliance  with  subsidies  and 
antidumping  rules,  (4)  safeguards  and 
(5)  protection  of  intellectual  property 
rights. 

All  comments  will  be  considered  in 
developing  the  U.S.  position  and 
objectives.  Information  on  products  or 
practices  subject  to  these  negotiations 
should  include,  whenever  appropriate, 
the  import  or  export  tariff  classification 
number  used  by  China  for  the  product 
concerned. 

Written  Comments  From  the  Public: 
Requirements  for  Submission 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
the  issues  identified  in  this  notice. 
Comments  must  be  filed  in  accordance 
with  the  requirements  set  forth  in  15 
CFR  2006.8(b)  (55  FR  20593)  and  must 
be  filed  on  or  before  noon  on  Friday, 
March  14, 1997.  Comments  must  be  in 
English  and  provided  in  twenty  copies 
to:  Gloria  Blue,  Room  501,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Street  NW..  Washington  DC  20508.  If 
the  comments  contains  business 
confidential  information  and  a  party  is 
requesting  an  exemption  from 
disclosure,  each  page  containing  such 
information  should  be  clearly  marked 
"BUSINESS  CONFIDENTIAL,''  in  a 
contrasting  color  ink  at  the  top  of  each 
page,  and  20  copies  of  a  non- 
confidential summary  of  the 
confidential  information  and  a  cover 
letter  requesting  and  justifying  such 
treatment  submitted.  The  version  that 
does  not  contain  business  confidential 
information  (the  public  version)  should 


be  clearly  marked  at  the  top  and  bottom 
of  each  page  (public  version  or 
nonconfidential).  This  version  and  the 
nonconfidential  summary  shall  be 
available  for  public  inspection  by 
appointment,  in  the  USTR  Reading 
Room,  600  17th  Street,  NW.,  Room  101, 
Washington,  DC,  Monday  through 
Friday,  10:00  a.m.  to  12:00  noon  and 
1:00  p.m.  to  4:00  p.m. 
Frederick  L.  Montgomety, 
Chairman,  Trade  Policy  Staff  Committee. 
IFR  Doc.  97-3759  Filed  2-13-97;  8:45  am] 
BILUNQ  CODE  31M-01-H 


D£PARTMENT  OF  TRANSPORTATION 

[Docket  37554] 

Notice  of  Order  Adjusting  the  Standard 
Foreign  Fare  Level  Index 

Section  41509(e)  of  Title  49  of  the 
United  States  Code  requires  that  the 
Department,  as  successor  to  the  Civil 
Aeronautics  Board,  establish  a  Standard 
Foreign  Fare  Level  (SFFL)  by  adjusting 
the  SFFL  base  periodically  by 
percentage  changes  in  actual  operating 
costs  per  available  seat-mile  (ASM). 
Order  80-2-69  established  the  first 
interim  SFFL,  and  Order  96-12-14 
established  the  currently  effective  two- 
month  SFFL  applicable  through  January 
31, 1997. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  February  1, 
1997,  we  have  projected  non-fuel  costs 
based  on  the  year  ended  September  30, 
1996  data,  and  have  determined  fuel 
prices  on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  97-2-6  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level: 
Atlantic— 1.5555 
Latin  America — 1.5851 
Pacific— 1.5971 

For  Further  Information  Contract: 
Keith  A.  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation. 
Dated:  February  10. 1997. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

(FR  Doc.  97-3757  Filed  2-13-97;  8:45  am] 
BILUNQ  cooc  4aio-6a-M 


Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  January 
1997,  there  were  12  applications 
approved.  Additionally,  five  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  vmder  the  provisions 
of  49  U.S.C.  40117  (Pub.  L.  103-272) 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  158).  This 
notice  is  published  piu^uant  to 
paragraph  d  of  $  158.29. 

PFC  Applications  Approved 

Public  Agency:  County  of  Jefferson, 
Beaumont,  Texas. 

Application  Number:  96-02-C-OO- 
BPT. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $529,000. 

Estimated  Charge  Effective  Date:  May 
1, 1997. 

Estimated  Charge  Expiration  Date: 
March  1, 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Hone. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Aircraft  rescue 
and  firefighting  (ARFF)  vehicle 
replacement.  Improve  runway  12  safety 
area,  PFC  application  and 
administrative  costs. 

Decision  Date:  January  3, 1997. 
For  Further  Information  Contact:  Ben 
Guttery,  Southwest  Region  Airports 
Division,  (817)  222-5614. 

Public  Agency:  City  of  Syracuse 
Department  of  Aviation,  Syracuse.  New 
York. 

Application  Number:  96-02-C-OO- 
SYR. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $7,887,547. 

Estimated  Charge  Effective  Date: 
April  1, 1997. 

Estimated  Charge  Expiration  Date: 
Febnia^  1,2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commerdal 
operators  filing  FAA  Fonn  1800-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  pubUc 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Syracuse 
Hancock  International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  De-icing  fluid 
collection. 


Decision  Date:  January  13, 1997. 

For  Further  Information  Contact: 
PhiUp  Brito,  New  York  Airports  District 
Office,  (516)  227-3803. 

Public  Agency:  City  of  North  Bend, 
Oregon. 

Application  Number:  96-02-C-OO- 
OTH. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  E)ecision:  $68,731. 

Estimated  Charge  Effective  Date: 
January  1, 1998. 

Estimated  Charge  Expiration  Date: 
April  1. 1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Non-scheduled  air  taxi/ 
commercial  operators  utilizing  aircraft 
having  a  seating  capacity  of  less  than  20 
passengers. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  appUcation,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  North 
Bend  Mmiicip^  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Environmental 
assessment.  Airport  layout  plan  update 
and  pavement/maintenance 
management.  Replace  existing  lighted 
wind  cone  and  segmented  circle  and 
installation  of  supplemental  wind 
cones.  Terminal  parking  lot 
improvements. 

Brief  Description  of  Withdrawn 
Projects:  East  side  terminal  area  site 
preparation. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  December  5, 1996. 
Therefore,  the  FAA  will  not  rule  on  this 
project  in  this  decision.  East  airport 
roadway  alignment. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  October  22, 1996.  Therefore, 
the  FAA  will  not  rule  on  this  project  in 
this  decision. 

Decision  Date:  January  15, 1997. 

For  Further  Information  Contact: 
Mary  Vargas,  Seattle  Airports  District 
Office,  (206)  227-2660. 

Public  Agency:  Qty  of  Burlington. 
Vermont. 

Application  Number  96-01-1-00- 
BTV. 

Application  Type:  Impose  a  PFC 

PFC  Leve/:  $3.00. 

Total  Approved  Net  PFC  Revenue  in 
This  Decision:  $5,523,153. 

Estimated  Chargp  Effective  Date: 
April  1, 1997. 

Estimated  Charge  Expiration  Date: 
November  1,  2001. 


Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  On  demand  air  taxi/ 
commercial  operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  pubUc 
agency's  appUcation,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Burlington 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection:  Expand  terminal/ 
landside.  South  commuter  ramp 
expansion,  Reconstruct  north  end  of 
taxiway  A,  Purchase  runway  sweeper. 

Brief  Description  of  Project  Partially 
Approved  for  Collection:  North  end 
development. 

Determination:  Partially  approved. 
The  fuel  farm  portion  of  this  project  is 
not  eligible  under  Airport  Improvement 
Program  criteria.  Program  Guidance 
Letter  90-1.2.  Therefore,  only  the  apron 
expansion  portion  of  the  project  is 
eligible  for  PFC  funding. 

Decision  Date:  January  16, 1997. 

For  Further  Information  Contact: 
Priscilla  A.  Scott,  New  England  Regi(Hi 
Airports  Division,  (617)  238-7614. 

Public  Agency:  City  of  Redding. 
California. 

AppUcation  Number:  96-^1-C-OO- 
RDD. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levi/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $1,195,000. 

Estimated  Charge  Effective  Date: 
April  1, 1997. 

Estimated  Charge  Expiration  Date: 
June  1,  2005. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal      ^ 
building  remodel.  ARFF  eqmpment. 
Land  acquisition,  phase  I,  Runway  16/ 
34  pavement  rehabiUtation,  Runway  34 
approach  end  safety  area  culvert 

Decision  Date:  January  23, 1997. 

For  Further  Information  Contact: 
Marlys  Vandervelde,  San  Frandsco 
Airports  District  Office,  (415)  876-2806. 

Public  Agency:  Bureau  of  Aviation 
and  Ports,  State  of  Connecticut 
Department  of  Transportation,  Windsor 
Locks,  Connecticut. 

AppUcation  Number:  96-05-U-OO- 
BDL. 

AppUcation  Type:  Use  PFC  revenue. 

PFC  Leve/:  $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  This  Decision:  $1,978,000. 

Charge  Effective  Date:  October  1. 
1993. 

Charge  Expiration  Date:  January  1. 
1997. 
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Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Construction  of  taxiway  J 
between  taxiway  R  and  runway  15/33 
on  the  westerly  side  of  runway  6/24  and 
miscellaneous  items,  Remote  ramp 
lights,  Security  fencing  project. 

Decision  Date;  January  27, 1997. 

For  Further  Information  Contact: 
Priscilla  A.  Scott,  new  England  Region 
Airports  Division,  (617)  238-7614. 

Public  Agency:  Massachusetts  Port 
Authority,  Boston.  Massachusetts. 

Application  Number:  96-02-C-OO- 
BOS. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  S3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $163,037,000. 

Estimated  Charge  Effective  Date: 
January  1,2001. 

Estimated  Charge  Expiration  Date: 
September  1,  2012. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  Taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  peneral 
Edward  Lawrence  Logan  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Use:  Residential  sound  insulation, 
Terminal  E  modernization.  Circulating 
roadways. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Elevated 
walkways. 

Decision  Date:  January  27, 1997. 

For  Further  Information  Contact: 
Priscilla  A.  Scott,  New  England 
Regional  Airports  Division,  (617)  238- 
7614. 

Public  Agency:  County  of  Kalamazoo, 
Kalamazoo,  Michigan. 

Application  Number:  97-01-C-OO- 
AZO. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $3,276,183. 

Estimated  Charge  Effective  Date: 
April  1, 1997. 

Estimate  Charge  Expiration  Date: 
December  1,  2001. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PC's:  Part  135  air  taxi/ 
commercial  operators  filing  FAA  Form 
180G-31. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 


agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accoimts  for  less  than  1  percent  of  the 
total  annual  enplanements  at 
Kaiamazoo/Battle  Creek  International 
Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Taxiways, 
grooving,  precision  approach  path 
indicator,  and  building  removal. 
Entrance  road  rehabilitation.  Security 
access  system  installation.  Obstruction 
removal.  Acquire  snow  removal 
equipment  (SRE),  front  and  loader. 
Construct  hold  aprons.  General  aviation 
apron  drainage  and  friction  testing 
vehicle.  Acquire  ARFF  vehicle,  Taxiway 
G  rehabilitation.  Taxiway  F  and  G 
lighting.  Airfield  signs.  Supplemental 
wind  cones.  Security  fencing  and  gates, 
Runway  fillets  and  taxistreets 
rehabilitation,  Acquire  SRE,  truck  with 
plow.  Environmental  assessment  for 
general  aviation  taxiway.  Master  plan 
update,  Taxiway  C  rehabilitation. 
Wheelchair  lift.  Interactive  training 
network.  Road  canopy. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use: 
Acquire  Air  Zoo  Restoration  Center. 

Determination:  Partially  approved. 
This  project  was  included  in  the 
application  using  estimated  costs.  The 
final  costs  of  this  project  was 
determined  prior  to.  the  FAA's  decision 
on  the  application  and  that  final  cost 
was  less  than  estimated.  Therefore,  the 
PFC  amount  has  been  reduced  form  that 
requested. 

Brief  Description  of  Projects  Approved 
for  Collection:  Taxiway  B  rehabilitation 
and  relocation,  Glycol  capture  system. 
Wetland  mitigation.  Commuter 
concourse  expansion,  Taxiway  D 
rehabilitation.  Perimeter  road,  Taxiway 
A  rehabilitation,  Taxiway  E 
rehabilitation.  Baggage  claim  area 
expansion. 

Brief  Description  of  Project  Partially 
Approved  for  Collection:  Construct 
taxiway  H. 

Determination:  Partially  approved. 
This  project  was  included  in  the 
application  using  an  incorrect 
percentage  of  state  funds.  After 
correcting  the  amount  of  anticipated 
state  funding,  the  PFC  approved  amount 
has  been  reduced  from  that  requested. 

Brief  Description  of  Withdrawn 
Project:  Runway  17/35 — rehabilitation. 

Determination:  This  project  was 
withdrawn  by  the  public  agency  in  its 
letter  dated  January  9, 1997.  Therefore, 
the  FAA  will  not  rule  on  this  project  in 
this  decision. 

Decision  Date:  January  27. 1997. 

For  Further  Information  Contact:  Jack 
D.  Roemer,  Detroit  Airports  District 
Office,  (313)  487-7282. 


Public  Agency:  Capital  Region 
Airports  Authority,  Lansing,  Michigan. 

Application  Number:  97-02-\J-0O- 
LAN. 

Application  Type:  Use  PFC  revenue. 

PFC  Levey.- $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  This  Decision:  $8,489,276. 

Charge  Effective  Date:  October  1, 
1993. 

Estimated  Charge  Expiration  Date: 
June  1,  2002. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  ARFF  access  road  construction. 
Rehabilitate  airport  services  (access) 
roads.  Obstruction  removal.  Freight 
ramp  construction.  Construction  of 
taxiway. 

Decision  Date:  January  27, 1997. 

For  Further  Information  Contact: 
Mary  Jagiello,  Detroit  Airports  District 
Office,  (313)  487-7296. 

Public  Agency:  County  of  Dane, 
Madison,  Wisconsin. 

Application- Number:  97-03-C-OO- 
MSN. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve7:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $2,305,000. 

Estimated  Charge  Effective  Date:  May 
1,  2000. 

Estimated  Charge  Expiration  Date: 
December  1,  2001. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Part  135  air  taxis. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Dane 
County  Regional  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Construct 
parallel  taxiway  3/21,  Land  acquisition 
for  nmway  3/21,  Construct  north 
perimeter  road  for  runway  3/21. 

Decision  Date:  January  28, 1997. 

For  Further  Information  Contact: 
Sandra  E.  DePottey,  Minneapolis 
Airports  District  Office,  (612)  725-4221. 

Public  Agency:  Regional  Airport 
Authority  of  Louisville  and  Jefferson 
County,  Louisville,  Kentucky. 

Application  Number:  97-01-C-OO- 
SDF. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $40,000,000. 

Estimated  Charge  Effective  Date:  May 
1, 1997. 
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Estimated  Charge  Expiration  Date: 
May  1,  2007. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commerdal 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Loiiisville 
International  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use:  Part  150 
approved  property  acquisitions. 

Decision  Date:  January  29, 1997. 

For  Further  Information  Contact: 
Cager  Swauncy,  Jr.,  Memphis  Airports 
District  Office.  (901)  544-3495. 

Public  Agency:  Norfolk  Airport 
Authority.  Norfolk,  Virginia. 

Application  Number:  96-01-C-OO- 
ORF. 


Application  Type:  Impose  and  use  a 
PFC. 

PFCLeve/:  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $51,961,000. 

Estimated  Charge  Effective  Date: 
April  1. 1997. 

Estimated  Charge  Expiration  Date: 
March  1,2010. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFC's:  Air  taxi/commerdal 
operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  pubUc 
agency's  application,  the  FAA  has 
determined  that  the  approved  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Norfolk 
International  Airport. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  and  Use: 
Arrivals  terminal  building. 

Amendments  to  PFC  Approvals 


Determination:  Partially  approved. 
The  FAA  has  analyzed  all  pertinent  data 
submitted  by  the  Norfolk  Airport 
Authority  and.  based  on  the  criteria  in 
Advisory  Circular  150/5360-13 
(Planning  and  Design  Guidelines  for 
Airport  Terminal  Facilities),  it  has 
determined  that  only  four  instead  of  the 
five  requested  baggage  claim  units  and 
one  of  the  two  oversize  claim  devices 
requested  are  eligible.  Additionally, 
areas  of  the  mezzanine  and  basement 
levels  were  determined  ineUgible.  A 
total  of  138,930  square  feet  has  bem 
detennined  eligible  for  PFC  collection. 
In  addition,  the  17,000  square  foot 
enclosed  pedestrian  bridge  with  moving 
sidewalk  as  well  as  the  associated 
roadway  reaUgnment  are  eUgible. 

Decision  Date;  January  30, 1997. 

For  Further  Information  Contact: 
Robert  Mendez.  Washington  Airports 
District  Office,  (703)  285-2570. 


Amendment  No.,  city,  state 


Amendment 

approved 

date 


Amended  ap- 
proved net  PFC 
revenue 


Original  ap- 
proved net  PFC 
revenue 


Amended 

estimated 

charge  exp. 

(Ute 


Original  es- 
timated 
charaeexp. 
(Bte 


94-02-C-01-MSP,  Minneapolis,  MN 

93-0a-4-03-SPI.  Springfield,  IL 

92-01 -C-05-SX,  San  Jose,  CA 

93-01-C-04-RHI,  Rhinelander.  Wl  .. 
93-01 -C-01 -BOS,  Boston,  MA 


09/19/96 
12/18/96 
01/15/97 
01/21/97 
01/27/97 


$107,376,000 

4,150.941 

54361,826 

177,651 

237,662.000 


$113,406,100 

4.508,030 

34,361,826 

183,301 

598.800,000 


03/01/99 
01/01/10 
04/01/99 
04/01/96 
01/01/11 


05/01/99 
02A)1/06 
01/01/99 
04/01/96 
10/01/11 


Issued  in  Washington.  DC,  on  February  7, 
1997. 

Joseph  M.  Hebot, 

Acting  homager.  Passenger  Facility  Charge 
Branch. 

[FR  Doc.  97-3755  Filed  2-13-97;  8:45  am] 
BMJJNQ  CODE  4«1»-1S-M 

Surface  Transportation  Board 
[STB  Finance  Docket  Na  33342] 

Eastern  Shore  Railroad,  Inc.;  Lease 
and  Operation  Exemption;  Norfolk 
Southern  Raihway  Company 

Eastern  Shore  Railroad,  Inc.  (ESHR).  a 
Class  in  rail  carrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.41  to 
lease  and  operate  two  related  and 
contiguous  rail  line  segments.'  forming 
one  continuous  line,  owned  and 
operated  by  Norfolk  Southern  Railway 
Company,  a  Class  I  rail  carrier,  between 
approximately  milepost  SN-2.1  at  North 
Junction,  Norfolk,  VA,  and 
approximately  milepost  SN-6.7  at 
Diamond  Springs.  Virginia  Beach.  VA. 
(including  two  switching  or  connecting 


■  The  segment*  are  the  3.1-inile  North  Beach 
Route  and  the  1.5-mile  Diamond  Springs  Line. 


tracks  known  as  the  Joint  Track  at 
Coleman  Place  and  the  Middle  Track), 
a  distance  of  approximately  4.6  miles. 

The  transaction  is  expected  to  be 
consvimmated  on  or  after  February  6, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33342,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 
Washington,  DC  20423.  In  addition,  a 
copy  of  each  pleading  must  be  served  on 
Larry  E.  LeMond,  Eastern  Shore 
Railroad,  Inc.,  202  Mason  Avenue,  P.  O. 
Box  312,  Cape  Charles,  VA  23310. 

Decided:  February  5, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secietary. 

(FR  Doc  97-3799  Filed  2-13-97;  8:45  am] 
BIUMQ  CODE  4t1S-«»-P 


[STB  Finance  Docket  No.  33288] 

Pickens  Railway  Company;  Purchase 
Exemption;  CSX  Transportation,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  pursuant  to  49 
U.S.C.  10502.  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323  Pickens  Railway  Company's 
(Pickens)  purchase  from  CSX 
Transportation.  Inc.  (CSXT).  of  9.61 
miles  of  main  line  and  spur  trackage, 
fitim  milepost  AKH-555.088  to  milepost 
AKH-561.409  and  from  milepost  AKM- 
7.245  to  milepost  AKM-8.072,  in 
Anderson.  SC.'  Pickens  will  also 
acquire,  through  assignment  from  CSXT, 
11.96  miles  of  CSXT  trackage  rights  over 
Norfolk  Southern  Railway  Company's 
line  between  Belton,  SC,  and  Anderson. 
The  exemption  will  be  subject  to 
standard  labor  protective  conditions. 

DATES:  This  exemption  vtrill  be  effective 
on  March  16, 1997.  Petitions  to  reopen 
must  be  filed  by  March  11, 1997. 


■  The  two  segments  of  main  line  track  are 
connected  by  the  Orr  Mill  Spur. 
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ADDRESSES:  Send  pleadings  referring  to 
STB  Finance  Docket  No.  33288  to:  (1) 
Office  of  the  Secretary,  Case  Control 
Branch,  Surfece  Transportation  Board, 
1201  Constitution  Avenue.  N.W., 
Washington,  DC  20423;  (2)  Tom  Carter, 
P.O.  Box  549. 120  South  Main  Street, 
CoraeUa,  GA  30531;  and  (3)  Charles  M. 
Rosenberger,  500  Water  Street— Jl  50, 
Jacksonville,  FL  32202. 
FOR  FURTHER  MFORNUTION  CONTACT: 
Beryl  Gordon.  (202)  927-5660.  [TDD  for 
the  hearing  impaired:  (202)  927-5721.] 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
DaU,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  at  (202)  927- 
5721.) 

Decided:  February  7. 1997. 

By  the  Boerd,  Chairman  Morgan  and  Vice 
duinaan  Owen. 

VwMNi  A.  Williams. 

Secretaiy. 

(FR  Doc  97-3797  Filed  2-13-97;  8:45  am] 


PTB  DoeketNo.  AB-441  (Sub-No.  2X)] 

SWKR  Operating  Co;  Abandonment 
Exemption;  in  Cochise  County.  AZ 

AQENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  pursuant  to  49 
U.S.C.  10502.  exempts  SWKR  Operating 
Co.  from  the  prior  approval 
requirem^ts  of  49  U.S.C.  10903  to 
abandon  the  stub-end  of  its  Douglas 
Branch,  subject  to  historic  preservaticm. 
trail  use.  public  use.  and  standard  labor 
protective  conditions.  The  line  extends 
between  milepost  1055.8  near 
Charleston  and  th/B  end  of  the  line  at 
milepost  1097.3,  near  Paul  Spur,  a 
distance  of  41.5  miles,  in  Cochise 
County.  AZ. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  a  financial  assistance  offer 
has  been  received,  this  exemption  will 
be  effective  on  March  16. 1997.  Formal 
expressions  of  intent  to  file  financial 
assistance  offers  under  49  CFR 
1152.27(c)(2)  >  and  additional  requests 
for  interim  trail  use/rail  banking  under 
49  CFR  1152.29  must  be  filed  by 
February  24. 1997.  Petitions  to  stay 
must  be  filed  by  March  3. 1997. 


■  See  Exempt  of  Rail  Abandonment— OfEera  of 
Finan.  Aatist..  4  LCC2d  164  (1967). 


Additional  requests  for  a  public  use 
condition  in  conformity  with  49  CFR 
1152.28(a)(2)  must  be  filed  by  March  6, 
1997.  Petitions  to  reopen  must  be  filed 
by  March  11, 1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Docket  No. 

AB-441  (Sub-No.  2X)  to:  (1)  Office  of 
the  Secretary,  Case  Control  Branch, 
Surface  Transportation  Board,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423;  and  (2) 
Petitioner's  representative:  Joseph  D. 
Anthofer,  1416  Dodge  Street,  Room  830, 
Omaha,  NE  68179-0830. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660. 
[TDD  for  the  hearing  im;>aired:  (202) 
927-5721.] 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  fuU  decision,  write  to,  call, 
or  pick  up  in  person  bom:  DC  News  k 
Date,  Inc.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.] 

Decided:  Febniaiy  7, 1997. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

VeniaaA.WilliaBS, 

Secretary. 

(FR  Doc  97-3798  Filed  2-13-97;  8:45  am] 

MJJNQ  OOOC  4616-a^-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  31, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  Office/Intenutioiial 
Trade  DaU  System  Office 

OMB  Number:  1505-0162. 
Form  Number:  CF-3461,  CF-3461 
ALT,  CF-7501,  CF-7512,  and  CF-7533. 
Type  of  Review:  Extension. 


Title:  North  American  Trade 
Automation  Prototype  Date. 

Description:  The  requested  date  is 
fit>m  volimteer  trading  community 
participante  in  the  prototype  test  with 
the  United  Stetes,  Canada,  and  Mexico 
to  improve  the  electronic  exchange  of 
date  in  the  execution  of  North  American 
land  border  commercial  trade    - 
transactions. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
120. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,879  hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
N.W.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lob  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-3763  Filed  2-13-97;  8:45  am] 
iHJJNQ  COOC  4«1*-»# 


Submission  to  OMB  for  Review; 
Comment  Request 

January  31. 1997. 

The  Department  of  Treasury  has 
submitted  the  foUowing  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Commente  regarding  this 
infbrmaticHi  collection  shoidd  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasujry  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0143. 

Form  Number:  IRS  Form  2290. 

TVpe  of  Review:  Revision. 

Title:  Heavy  Vehicle  Use  Tax  Return. 

Description:  Form  2290  is  used  to 
compute  and  report  the  tax  imposed  by 
section  4481  on  the  highway  use  of 
certain  motor  vehicles.  The  information 
is  used  to  determine  whether  the 
taxpayer  has  paid  the  correct  amount  of 
tax. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500,625. 
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Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 34  hr.,  55  min. 
Learning  about  tbe  law  or  the  form — 18 

min. 
Preparing,  copying,  and  sending  the 

form  to  the  IRS — 53  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden .  1 8 ,084 ,  763 
hours. 

OKfB  Number:  1545-1503. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-53. 

Type  of  Review:  Extension. 

Title:  Section  482— Allocations 
Between  Related  Parties. 

Description:  The  information 
requested  in  sections  4.02,  5,  8.02, 9, 
11.01, 11.02(1),  11.04, 11.07,  and  11.08 
is  required  to  enable  the  Internal 
Revenue  Service  to  give  advice  on  filing 
Advance  Pricing  Agreement 
applications,  to  process  such 
applications  and  negotiate  agreements, 
and  to  verify  compliance  with 
agreements  and  whether  agreements 
require  modification. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  (rf  Respondents/ 
Recordkeepers:  160. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  32  hours,  49 
minutes. 

Frequency  of  Response:  On  occasion, 
annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,250  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  622-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW,  Washingtm,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
UitiLHallaiid, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-3764  Filed  2-13-97;  8:45  am] 
mwo  oooe  imp  ii-> 


Submission  for  OMB  Rsviswr; 
Comment  Request 

Felmiary  7, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  c^tained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 


addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0008. 

Form  Number:  None 

Type  of  Review:  Extension. 

Title:  Pools  and  Associations — 
Annual  Letter. 

Description:  The  information  is 
collected  for  the  determination  of  an 
acceptable  percentage  for  each  pool  and 
association  to  allow  Treasury  certified 
companies  credit  on  their  Schedule  F 
for  authorized  ceded  reinsurance  in 
determining  the  companies' 
underwriting  limitations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Response:  1  hour.  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
150  hours. 

OhW  Number:  1510-0013. 

Form  Number:  FMS  Form  2208. 

Type  of  Review:  Extension. 

Title:  State  Where  Licensed  for 
Surety. 

Description:  Information  is  collected 
from  insurance  companies  in  order  to 
provide  Federal  bond  approving  officers 
with  this  information.  The  listing  of 
states,  by  company,  appears  in 
Treasury's  Circular  570,  "Surety 
Companies  Acceptable  on  Federal 
Bonds". 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
318. 

Estimated  Burden  Hours  Per 

Response:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
318  hours. 

Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewen  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  HoUuid. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-3765  Filed  2-13-97;  8:45  amj 


Submission  for  OMB  Review; 
Comment  Request 

February  7, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementls)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0052. 

Form  Number.  ATF  F  5130.9. 

Type  of  Review:  Extension. 

Tiue:  Brewer's  Report  of  Operations. 

Description:  ATF  F  5130.9  is  a 
periodic  report  filed  by  brewers  to 
account  for  taxable  commodities.  For 
this  reason,  ATF  F  5130.9  is  a  method 
to  protect  tax  revenue.  The  data 
collected  on  the  form  is  also 
summarized  by  ATF  in  a  statistical 
release. 

Respondents:  Business  or  other  for-  ' 
profit. 

Estimated  Number  of  Respondents: 
879. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Quarterly, 
Monthly. 

Estimated  Total  Reporting  Burden: 
4,236  hours. 

OMB  Number:  1512-0129. 

Foim  Number:  ATF  F  4473  (5300.9), 
PartL 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record, 
Part  I,  Over  the  Counter. 

Description:  ATF  F  4473,  Part  I  is 
used  to  determine  the  eligibiUty  (under 
the  Gun  Control  Act)  of  a  person  to 
receive  a  firearm  from  a  Federal 
Firearms  licensee.  It  is  also  used  to 
establish  tbe  identify  of  the  buyer.  The 
form  is  used  in  law  enforcement  in 
investigations/inspections  to  trace 
firearms  or  to  confirm  criminal  activity 
of  persons  violating  the  GCA. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  8,000,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,316.750  hours. 
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OMB  Number:  1512-0130. 

Form  Number:  ATF  F  4473  (5300.9). 
Paitn. 

Type  of  Review:  Extension. 

Title:  Firearms  Transaction  Record, 
PartU. 

Description:  ATF  F  4473  (5300.9).  Part 
n  is  used  to  determine  the  eligibility 
(under  the  Gun  Control  Act)  of  a  person 
to  receive  a  firearm  from  a  Federal 
Firearms  licensee.  It  is  also  used  to 
establish  the  identify  of  the  buyer.  The 
form  is  used  in  law  enforcement  in 
investigations/inspections  to  trace 
firearms  or  to  conform  criminal  activity 
of  persons  violating  the  GCA. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
20,900. 

Estimated  Burden  Hours  Per 
Recordkeeper:  34  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping 
Burden:  11.843  hours. 

OMB  Number:  1512-0504. 

Form  Number:  ATF  F  5000.28. 

Type  of  Review:  Extension. 

Title:  Floor  Stocks  Tax  Return. 
Recordkeeping  and  Rep>orting 
Requirements. 

Description:  ATF  F  5000.28  is 
completed  by  persons  who  held  alcohol, 
tobacco  or  imported  perfume  for  sale  on 


1/1/91.  This  information  requirement 
was  imposed  by  PubUc  Law  101-508. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  50. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  5  hours. 

Frequency  of  Response:  Other  (one 
time). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  250  hours. 

Clearance  Officer:  Robert  N.  Hogarth. 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200.  650 
Massachusetts  Avenue.  NW.. 
Washington,  DC  20226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington. 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 
|FR  Doc.  97-3766  Filed  2-13-97;  8:45  am] 

BIUMO  CODE  4«1I>-41-P 


Submission  to  OIMB  for  Review; 
Comment  Request 

February  7, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0122. 

Form  Number:  IRS  Form  1118, 
Schedule  I  and  Schedule  J. 

Type  of  Review:  Extension. 

Title:  Foreign  Tax  Credit — 
Corporations. 

Description:  Form  1118  and  separate 
Schedules  I  and  J  are  used  by  domestic 
and  foreign  corporations  to  claim  a 
credit  against  tax  for  taxes  paid  to 
foreign  countries.  The  IRS  uses  Form 
1118  and  related  schedules  to  determine 
if  the  corporation  has  computed  the 
foreign  tax  credit  correctly. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping „ 

Learning  about  the  law  or  ttw  form 

Preparing,  copying,  and  sendmg  the  form  to  the  IRS 


Form  1118 


71  hr.,  45  min. 
18hr.,  25min. 
22  hr.,  48  min. 


Scheduiel 


8  hr.,  51  mia 
1  hr.,  0  min.  . 
1  hr.,  1 1  min. 


ScheduieJ 


89  hr.,  12  min. 

1  hr.,  5  min. 

2  hr.,  35  min. 


Frequency  of  Respoase:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,403,363  hours. 

OMB  Number:  1545-1499. 

Revenue  Procedure  Number:  Revenue 
Procedure  96-52. 

T^^  of  Review:  Extension. 

Title:  Acceptance  Agents. 

Description:  Revenue  Procedure  96- 
52  describes  application  procedures  for 
becoming  an  acceptance  agent  and  the 
requisite  agreement  that  an  agent  must 
execute  with  IRS. 

Respondent:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions,  Federal 
Government,  State,  I>ocal  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
12,825. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours,  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
41,006  hours. 

Clearance  Officer:  Carrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 


Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-3767  Filed  2-13-97;  8:45  am] 

BtUMQ  COM  4a3e-01-P 


Sulxnission  to  OMB  for  Review; 
Comment  Request 

January  30, 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 


information  collection  shouid  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clefirance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0973. 

Form  Number:  IRS  Form  8569. 

"jfype  of  Review:  Extension. 

Title:  Availability  Statement. 

Description:  The  data  collected  fit>m 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  Development  Program,  and 
other  executive  positions. 

i?espondente.- Individuals  or 
households.  Federal  Government. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  84 
hours. 


UMI 
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0^4B  Number:  1545-1368. 

Form  Number:  IRS  Form  9513. 

Type  of  Review:  Extension. 

Title:  Self  Assessment— SES 
Candidate  Development  Program. 

Description:  The  data  collected  from 
this  form  is  used  by  the  executive 
panels  responsible  for  screening  internal 
and  external  applicants  for  the  SES 
Candidate  development  Program. 

Respondent:  Individuals  or 
households,  Federal  Government. 

Estimated  Number  of  Respondents: 
300. 

Estimated  Rurden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
1,200  hours. 

0MB  Number:  1545-1428. 

Form  Number:  IRS  Form  8023-A. 

Type  of  Review:  Extension. 

Title:  Corporate  Qualified  Stock 
Purchases. 

Description:  Form  8023-A  is  used  by 
corporations  that  acquire  the  stock  of 
another  corporation  to  elect  to  treat  the 
purchase  of  stock  as  a  purchase  of  the 
other  corporation's  assets.  The  IRS  uses 
Form  8023-A  to  determine  if  the 
purchasing  corporation  reports  the  sale 
of  its  assets  on  its  income  tax  return  and 
to  determine  if  the  purchasing 
corporation  has  properly  made  the 
election. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  201. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 9  hr.,  34  min. 

Learning  aoout  the  law  or  the  form — 
1  hr.,  35  min. 

Preparing  and  sending  the  form  to  the 
IRS— 1  hr.,  49  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,609  hours. 

OMB  Number:  1545-1504. 

Fonn  Number:  IRS  Form  911. 

Type  of  Review:  Extension. 

Title:  Application  for  Taxpayer 
Assistance  Order  (ATAO)  (Taxpayer's 
Application  for  Relief  from  Hardship). 

Description:  This  form  is  used  by 
taxpayers  to  apply  for  relief  from  a 
significant  hardship  which  may  have 
already  occurred  or  is  about  to  occur  if 
the  IRS  takes  or  fails  to  take  certain 
actions.  This  form  is  submitted  to  the 
IRS  Problem  Resolution  Office  in  the 
district  where  the  taxpayer  lives. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions.  Farms,  State, 
Local  or  Tribal  Government. 

Estimated  Numbier  of  Respondents: 
33,000. 


Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
16,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  J.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  Holland. 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  97-3768  Filed  2-13-97;  8:45  ami 
BOIMO  OOOC  4n»-01-» 


Submission  for  OMB  Review; 
Comment  Request 

February  5, 1997. 

The  Department  of  the  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0204. 

Form  Number:  None. 

Type  o/fleWew;  Extension. 

Title:  North  American  Free  Trade 
Agreement  (NAFTA)  Certificate  of 
Origin. 

Description:  The  objectives  of  NAFTA 
are  to  eliminate  barriers  to  trade  in 
goods  and  services  between  the  United 
States,  Mexico,  and  Canada;  facilitate 
conditions  of  fair  competition  within 
the  free  trade  area;  liberalize 
significantly  conditions  for  investments 
within  the  bee  trade  area;  establish 
effective  procedures  for  the  joint 
administration  of  the  NAFTA;  and  the 
resolution  of  disputes. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions.  Federal 
Government. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
7,760  hours. 


Clearance  Officer:  J.  Edgar  Nichols 
(202)  927-1426.  U.S.  Customs  Service. 
Printing  and  Records  Management 
Branch.  Room  6216, 1301  Constitution 
Avenue.  N.W.,  Washington,  DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Uis  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc.  97-3788  Filed  2-13-97;  8:45  ami 
BNJJNQ  CODE  4nO-e2-M 


Office  of  Foreign  Assets  Control    ^ 

Information  Collection;  Comment 
Request 

ACTION:  Federal  Register  pre-clearance 
notice. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwori^  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  ciurently,  the  Treasury 
Department's  Office  of  Foreign  Assets 
Control  is  soliciting  comments 
concerning  the  information  collection 
provisions  of  the  Terrorism  List 
Governments  Sanctions  Regulations,  31 
C.F.R.  Part  596  (the  "Regulations").  31 
C.F.R.  596.601,  596.602,  596.603  and 
596.801. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Dorene  F.  Erhard,  Sr.  Sanctions 
Advisor,  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue, 
NW,  Washington,  DC  20220,  (tel.:  202- 
622-2500).  Internet  Address: 
Dorene.Erhard@treas.sprint.com. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter,  Chief,  Licensing 
Division  (tel.:  202-622-2480);  Dennis  P. 
Wood,  Chief,  Compliance  Programs 
Division  (tel.:  202-622-2490);  or 
William  B.  Hoffman,  Chief  Counsel  (tel.: 
202-622-2410);  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the 
Treasury,  Washington.  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Title:  Terrorism  List  Government 
Sanctions  Regulations. 

OMB  Number:  1505-0161. 

Abstract:  Sections  596.601,  596.602, 
596.603  and  596.801  impose 
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information  collection  reqiiirements 
subject  to  the  Paperworii  Reduction  Act 
of  1995.  Public  Law  104-13  (44  U.S.C 
3506(c)(2)(A)).  Section  596.601  lequires 
persons  engaging  in  transactions  subject 
to  the  Regulations  to  retain  hdl  and 
accurate  records  of  such  transactions  for 
at  least  two  years.  Section  596.602 
authorizes  OF  AC  to  require  persons 
entering  into  transactions  subject  to  the 
Regulations  to  report  on  such 
transactions  as  requested.  Section 
596.603d  requires  financial  institutions 
to  report  to  OFAC  any  time  they  reject 
an  incoming  transaction  that  is  subject 
to  the  Regulations.  Section  575.801 
provides  for  the  issuance  of  general 
licenses  for  certain  transactions  which 
are  subject  to  the  prohibitions  of  the 
Regulations,  and  provides  for  the 
issuance  of  specific  licenses  in  unique 
or  limited  situations. 

Current  Actioits:  Extension. 

Type  of  Review:  Extension. 

Affected  Public:  Businesses  and  other 
for-profit  institutions/banking 
institutions/individuals. 

Estimated  Number  of  Respondents: 
100  respondents. 

Estimated  Time  of  Respondent:  1  hour 
to  process. 

Estimated  Armual  Burden  Hours:  100 
hours. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  agency's  functions, 
including  whether  the  information  has 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information:  (c)  ways  to 
enhance  the  quaUty,  utihty,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  pim:hase  of  services 
to  provide  information. 

Dated:  February  3, 1997. 
William  B.  Hoffinan. 

Chief  Counsel.  Office  of  Foreign  Assets 
Control,  U.S.  Department  of  the  Treasury. 
IFR  Doc.  97-3762  Filed  2-13-97;  8:45  am| 
■UJNQ  coot  4aie-4S-M 


Intamai  Reventi*  Servic* 

Propoeed  Collection;  Comment 
Request  for  Fonn  5472 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperworic  and  res{K)ndent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opporttmity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5472,  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 
DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Information  Return  of  a  25% 
Foreign-Owned  U.S.  Corporation  or  a 
Foreign  Corporation  Engaged  in  a  U.S. 
Trade  or  Business. 

OMB  Number:  1545-0805. 

Form  Number:  5472. 

Abstract:  Form  5472  is  used  to  report 
information  about  transactions  between 
a  U.S.  corporation  that  is  25%  foreign 
owned  or  a  foreign  corporation  that  is 
engaged  in  a  U.S.  trade  or  business  and 
related  foreign  parties.  The  IRS  uses 
Form  5472  to  determine  if  inventory  or 
other  costs  deducted  by  the  U.S.  or 
foreign  corporation  are  correct. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  oi^anizations. 

Estimated  Number  of  Respondents: 
75,000. 

Estimated  Time  Per  Respondent:  20 
hr.,  57  min. 

Estimated  Total  Annual  Burden 
Hours:  1,571,250. 


The  following  paragraph  applies  to  all 
of  the  collectitms  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accxiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  pujt:hase  of  services 
to  provide  information. 

Approved:  February  5, 1997. 
Garrkk  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-3813  Filed  2-13-97;  8:45  em] 
BNJJNO  COOE  4S30-01-U 


Proposed  Collection;  Comment 
Request  for  Form  56 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bimlen,  invites  the  general  pubUc  and 
other  Federal  agencies  to  take  this 
op|)ortunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soUdting  comments  concerning  Form 
56,  Notice  Concerning  Fiduciary 
Relationship. 
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DATES:  Written  comments  should  be 
received  on  or  before  April  IS.  1997  to 
be  assiired  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  infonnation  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Notice  Concerning  Fiduciary 
Relationship. 

OMB  Number.  1545-0013. 

Form  Number:  56. 

Abstract:  Form  56  is  used  to  inform 
the  IRS  that  a  person  is  acting  for 
another  person  in  a  fiduciary  capacity 
so  that  the  IRS  may  mail  tax  notices  to 
the  fiduciary  conceming  the  person  for 
whom  he/she  is  acting.  The  data  is  used 
to  ensure  that  the  fiduciary  relationship 
is  established  or  terminated  and  to  mail 
or  discontinue  mailing  designated  tax 
notices  to  the  fiduciary. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  ofReviSW:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Time  Per  Respondent:  11 
hr.,  43  min. 

Estimated  Total  Annual  Burden 
Hours:  292.800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  coUection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C  6103. 

Request  for  Commentt 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubhc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
infcHination  is  necessary  for  the  proper 
performance  of  the  functions  of  die 


agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  FelH\iary  5, 1997. 
Ganrick  R.  Swar, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-3814  Filed  2-13-97;  8:45  am] 
MUMO  COOK  4aS-01-4) 


Propoaad  Collection;  Commant 
Raquaat  for  Fonn  6765 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKM:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  Uie 
Trpasvuy.  as  pari  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  IRS  is 
soliciting  comments  conceming  Form 
6765,  Credit  for  Increasing  Research 
Activities. 

DATES:  Written  comments  should  be 
received  on  or  before  April  15, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPIEMBITARY  INFORMATION: 

Title:  Credit  for  Increasing  Research 
Activities. 

OMB  Number:  1545-0619. 

Form  Number:  6765. 

Abstract:  IRC  section  38  allows  a 
credit  against  income  tax  (Determined 
under  IRC  section  41)  for  an  increase  in 
research  activities  in  a  trade  or  business. 


Form  6765  is  used  by  businesses  and 
individuals  engaged  in  a  trade  or 
business  to  figure  and  report  the  credit 
Hie  data  is  used  to  verify  that  the  credit 
claimed  is  conect. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Respondents: 
13,000. 

Estimated  Time  Per  Respondent:  18 
hr.,  37  min. 

Estimated  Total  Annual  Burden 
Hours;  241,930. 

The  following  paragraph  appfies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unlisss  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  coUection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comraents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  coUection  of 
infcmnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shaU  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  coUection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUected;  (d)  ways  to 
minimize  the  burden  of  the  coUection  of 
information  on  respondents,  including 
through  the  use  of  automated  coUection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  infonnation. 

Approved:  February  S,  1997. 
Garrick  R.  Shear. 

IRS  Repots  Clearance  Officer. 

(FR  Doc.  97-3815  Filed  2-13-97;  8:45  am] 
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ACTION:  Notice  of  Proposed  Amendment 
to  a  Privacy  Act  System  of  Records. 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
5  U.S.C.  552a,  the  Treasury  Department, 
Internal  Revenue  Service  (Service), 
gives  notice  of  a  proposed  amendment 
to  the  system  of  records  entitled 
"Assault  and  Threat  Investigation 
Files— Treasury/IRS  60.001."  This 
system  notice  was  last  published  in  its 
entirety  in  the  Federal  Register.  Vol.  60. 
No.  217,  page  56834,  November  9, 1995. 
DATES:  Comments  must  be  received  no 
later  than  March  17, 1997.  The 
alteration  to  the  system  of  records  will 
be  effective  March  26, 1997,  unless 
comments  are  received  which  result  in 
a  contrary  determination. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  C.  Dwyer,  Office  of  the  Chief 
Inspector,  1401  Wilson  Boulevard,  Suite 
800,  Arlington,  VA  22209,  Telephone: 
(703)  235-0625.  This  is  not  a  toll— free 
number. 
SUPPLEMENTARY  INFORMATION: 

The  Potentially  Dangerous  Taxpayer 
(PDT)  program  was  established  in  1984 
as  a  tool  to  identify  individuals  and 
groups  espousing  violence  against  the 
Service  employees  engaged  in  the 
performance  of  their  official  duties.  The 
purpose  of  this  amendment  is  to  clarify 
certain  existing  criteria  and  add 
additional  criteria  by  which  taxpayers 
are  designated  as  potentially  dangerous. 

This  system  of  records  includes 
individuals  who  attempt  to  interfere 
with  the  administration  of  internal 
revenue  laws  through  assaults,  threats, 
or  forcible  interference  of  any  officer  or 
employee  while  discharging  the  official 
duties  of  his/her  position.  Among  such 
individuals  are  those  designated  as 
potentially  dangerous,  based  on 
verifiable  evidence  or  information 
which  falls  within  any  of  the  revised 
five  criteria. 

The  Service  is  authorized  to 
investigate  attempts  to  interfere  with  the 
administration  of  internal  revenue  laws 
through  assaults,  threats,  or  forcible 
interference.  The  Service  is  permitted  to 
collect  and  maintain  information  that 
concerns  individuals  involved  in  efforts 
to  disrupt  tax  administration,  by  various 
means,  including  actual  as  well  as 
potential  assaults  and  threats  directed 
against  Service  employees. 


The  addition  of  new  criteria  by  which 
taxpayers  are  designated  as  potentially 
dangerous  can  be  expected  to  increase 
the  number  of  individuals  who  are 
covered  by  this  system  of  records.  The 
new  criteria  will  permit  designation  as 
potentially  dangerous  for  those 
individuals  who  attempt  to  interfere 
with  the  administration  of  the  internal 
revenue  laws  by  threatening,  assaulting, 
or  intimidating  members  of  Service 
employees'  immediate  families,  and 
those  individuals  who  are  active 
members  of  groups  that  advocate 
violence  against  Federal  employees 
where  advocating  such  violence  could 
reasonably  be  understood  to  threaten 
the  safety  of  Service  employees  and 
impede  the  performance  of  their  official 
duties.  The  system  of  record  notice  is 
also  revised  to  add  a  reference  to  the 
Manager's  Security  Handbook,  IRM 
1(16)12,  with  respect  to  the  safeguard 
requirements  for  paper  storage  of 
records. 

Because  the  changes  can  be  expected 
to  increase  the  number  of  individuals 
covered  by  the  PDT  program  and 
therefore  the  number  of  individuals 
included  within  this  system,  a  report 
has  been  submitted  to  Congress  and  the 
Office  of  Management  and  Budget 
(OMB),  pursuant  to  OMB  Qrcular  A- 
130. 

The  system  of  records  identified  as 
Assault  and  Threat  Investigation  Files — 
Treasury/IRS  60.001,  as  set  forth  in  the 
Federal  Register,  60  FR  56834  dated 
November  9, 1995,  is  amended  as 
follows: 

Treasury/IRS— 60.001 

SYSTEM  NAME: 

Assault  and  Threat  Investigation 
Files— Treasury/IRS. 


CATEQOnES  OF  MOIVIDUALS  COVERED  BY  THE 

system: 

Individuals  attempting  to  interfere 
with  the  administration  of  internal 
revenue  laws  through  assaults,  threats, 
or  forcible  interference  of  any  officer  or 
employee  while  discharging  the  official 
duties  of  his/her  position,  including 
individuals  designated  as  potentially 
dangerous  taxpayers  (PDTs),  based  on 
verifiable  evidence  or  information  that 
fit  any  of  the  following  five  criteria:  (1) 


Individuals  who  assault  employees  or 
members  of  their  immediate  families;  (2) 
Individuals  who  attempt  to  intimidate 
or  threaten  employees  or  members  of 
their  immediate  families  through 
specific  threats  of  bodily  harm,  a  show 
of  weapons,  the  use  of  animals,  or 
through  other  specific  threatening  or 
intimidating  behavior;  (3)  Individuals 
who  are  active  members  of  groups  that 
advocate  violence  against  Internal 
Revenue  Service  employees  specifically, 
or  against  Federal  employees  generally 
where  advocating  such  violence  could 
reasonably  be  understood  to  threaten 
the  safety  of  Service  employees  and 
impede  the  performance  of  their  official 
duties;  (4)  Individuals  who  have 
committed  the  acts  set  forth  in  any  of 
the  above  criteria,  but  whose  acts  have 
been  directed  against  employees  of 
other  governmental  agencies  at  Federal, 
state,  county,  or  local  levels;  and  (5) 
Individuals  who  are  not  designated  as 
potentially  dangerous  taxpayers  through 
application  of  the  above  criteria,  but 
who  have  demonstrated  a  clear 
propensity  toward  violence  through  act 
(s)  of  violent  behavior  within  the  five — 
year  period  immediately  preceding  the 
time  of  designation  as  potentially 
dangerous. 


SAFEGUARDS: 

Access  controls  will  not  be  less  than 
those  provided  by  the  Manager's 
Security  Handbook,  IRM  1(16)12.  The 
records  are  accessible  to  Inspection 
personnel  on  a  need — to — know  basis, 
all  of  whom  have  been  the  subject  of  a 
background  investigation.  Disclosure  of 
information  through  remote  terminals  is 
restricted  through  the  use  of  passwords 
and  sign — on  protocols  which  are  - 
periodically  changed;  these  terminals 
are  accessible  only  to  authorized 
persons. 


Dated:  February  3, 1997. 
Alex  Rodriguez, 

Deputy  Assistant  Secretary  (Administration). 
(PR  Doc.  97-3689  Filed  2-13-97;  8:45  am] 
MJJNaCOOE:  4»10-30-F 
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Part  II 


Department  of  Labor 


Wage  and  Hour  Division 


29  CFR  Parts  520,  et  at. 
Employment  of  Student-Learners, 
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DEPARTMENT  OF  LABOR 

Wage  and  Hour  Division    - 

29  CFR  Parts  520, 521. 522, 523  and 
527 

RIN  1215^AB10 

Employment  of  Studen^Leamer8, 
Employment  of  Apprentices, 
Employment  of  Learners,  Employment 
of  Meesengers,  and  Employment  of 
Student  Workers 

agency:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

ACTION:  Proposed  rulemaking  and 

request  for  comments. 

SUMMARY:  The  Department  of  Labor 
proposes  to  remove  the  regulation  found 
at  29  CFR  Part  527  and  consolidate  the 
regulations  found  at  29  CFR  Parts  520, 
521.  522,  and  523.  into  a  single  Part  520. 
These  rules  were  promulgated  under 
section  14(a)  of  the  Fair  Labor  Standards 
Act  (FLSA),  and  provide  for 
employment  under  special  certificates 
of  categories  of  workers  who  may  be 
paid  less  than  the  statutory  minimum 
wage  to  prevent  the  curtailment  of 
employment  opportimities.  These 
workers  include  apprentices, 
messengers  and  learners,  including 
student-learners  and  student-workers. 
Employers  must  apply  for  special 
certificates  issued  by  the  Wage  and 
Hour  Division  of  the  U.  S.  £)epartment 
of  Labor  which  state  the  terms  and 
conditions  of  employment  at 
subminimum  wages.  Many  of  the 
provisions  of  these  individual 
regulations  are  duplicative  and  can  be 
merged  into  one  comprehensive 
doaunent.  The  language  and  context  of 
the  rules  have  been  simplified, 
shortened  and  formatted  to  make  them 
easier  to  use  while  the  essential 
requirements  of  the  regulations  have 
been  maintained.  The  substantive 
criteria  used  to  determine  an  employer's 
eligibility  to  receive  a  certificate  under 
these  programs  remains  generally 
unchanged. 

DATES:  Comments  on  the  proposed  rule 
are  due  April  15. 1997. 
ADDRESSES:  Submit  written  comments 
to  Maria  Echaveste.  Administrator, 
Wage  and  Hour  EKvision,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  Room  S-3502,  200 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20210.  Commenters  who  wish  to 
receive  notification  of  receipt  of 
comments  are  requested  to  include  a 
self-addressed,  stamped  p>ostcard  or  to 
submit  them  by  certified  mail,  return 
receipt  requested.  As  a  convenience  to 


commenters,  comments  may  be 
transmitted  by  facsimile  ("FAX") 
machine  to  (202)  219-5122.  This  is  not 
a  toll  free  number.  If  transmitted  by 
FAX  and  a  hard  copy  is  also  submitted 
by  mail,  please  indicate  on  the  hard 
copy  that  it  is  a  duplicate  copy  of  the 
FAX  transmission. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  M.  Kerschner,  Jr.,  Office  of 
Enforcement  Policy,  Qiild  Labor  and 
Special  Employment  Team,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3510,  200  Constitution 
Avenue,  NW..  Washington,  D.C.  20210: 
telephone  (202)  219-7640.  This  is  not  a 
toll  firee  niunber.  Copies  of  the  Notice  of 
Proposed  Rulemaking  (NPRM)  in 
alternative  formats  may  be  obtained  by 
calling  (202)  219-7605,  (202)  219-4634 
(TDD).  The  alternative  formats  available 
are  large  print,  electronic  file  on 
computer  disk  and  audio-tape. 

SUPPLEMENTARY  INFORMATION: 

L  Paperwork  Reduction  Act 

This  rule  contains  reporting  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L.  96-511).  which  were  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  Regulations, 
29  CFR  Parts  516  and  522.  and  assigned 
OMB  control  numbers  1215-0017  and 
1215-0012.  respectively. 

The  recordkeeping  requirements 
contained  in  these  regulations  have 
been  submitted  to  and  approved  by 
OMB  under  control  number  1215-0017 
through  May  31, 1998.  The 
recordkeeping  requirements  contained 
in  Regulations,  29  CFR  Parts  520,  521, 
and  522  and  527  were  submitted  to, 
reviewed  and  approved  by  OMB  in 
conjunction  with  the  basic 
recordkeeping  requirements  contained 
in  Regulations.  29  CFR  Part  516. 
Records  to  be  Kept  by  Employers  under 
the  Fair  Labor  Standards  Act  (FLSA). 

The  reporting  requirements  contained 
in  Regulations.  29  CFR  Parts  520  (OMB 
No.  1215-005).  and  522  (OMB  No. 
1215-0012)  have  been  approved  by 
OMB.  However,  in  this  proposed 
rulemaking  the  Department  of  Labor 
intends  to  consolidate  current  29  CFR 
Parts  520,  521,  and  522  into  a  revised 
29  CFR  Part  520  and  eliminate  29  CFR 
Part  527.  Further,  the  Department  is 
proposing  to  amend  the  current 
Application  for  a  Certificate  to  Employ 
LeaJners  at  Subminimum  Wages  (Form 
WH-209)  so  the  form  may  also  be  used 
to  apply  for  a  certificate  to  employ 
messengers  at  subminimum  wages.  In 
addition,  the  Department  is  proposing  to 
reduce  the  amount  of  information 


requested  on  the  form  which  will  lessen 
the  reporting  burden  on  the  public. 

No  application  form  is  required  to  be 
completed  by  an  employer  to  employ 
apprentices  at  subminimum  wages, 
however,  employers  are  reqiured  to 
submit  a  copy  of  the  apprenticeship 
agreement,  along  with  evidence  of 
registration.  Information  collection 
requirements  for  approval  and 
registration  of  apprenticeship 
agreements  are  contained  in 
I^gulations,  29  CFR  Part  29,  Labor 
Standards  for  the  Registration  of 
Apprenticeship  Programs  and  have  been 
approved  by  OMB  under  control 
number  1205-0023. 

The  reporting  requirements  contained 
in  these  proposed  regulations  have  been 
submitted  for  review  to  OMB  pursuant 
to  section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1995. 

A.  Title:  Application  for  a  Certificate 
to  Employ  Learners/Messengers  at 
Subminimum  Wages,  Form  WH-209 

Sununary:  These  regulations 
eliminate  Regulations,  29  CFR  Part  522 
and  incorporate  the  procedures  to 
obtain  a  certificate  to  employ  learners/ 
messengers  at  subminimimi  wages  into 
a  revised  Part  520. 

Need:  Section  14(a)  of  the  FLSA 
provides,  in  part,  that  the  Secretary  of 
Labor,  to  the  extent  necessary  in  order 
to  prevent  curtailment  of  opportimities 
for  employment,  shall  by  regulation  or 
order  provide  for  the  employment  of 
learners  and  messengers  at 
subminimmn  wage  rates.  This  section 
also  authorizes  the  Secretary  to  set 
limitations  on  such  employment  as  to 
time,  number,  proportion  and  length  of 
service. 

Form  WH-209  is  an  application  for  a 
certificate  authorizing  an  employer  to 
employ  learners  and/or  messengers  at 
subminimum  wage  rates  for  a  period  up 
to  one  year.  The  requirements  for 
application  and  issuance  of  a  learner 
and/or  messenger  certificate  are  set  forth 
in  subpart  D  of  these  proposed 
Regulations,  29  CFR  Part  520. 

Form  WH-209,  Application  for  a 
Certificate  to  Employ  Learners  and/or 
Messengers  at  Subminimum  Wages,  is 
completed  by  an  employer  (in  the  case 
of  messengers,  such  application  may  be 
filed  by  an  employer  or  group  of 
employers),  in  order  to  obtain  a 
certificate  authorizing  the  payment  of 
learners  and/or  messengers  at  a  wage 
rate  less  than  the  Federal  minimum 
wage.  Section  14(a)  of  FLSA  requires 
that  a  certificate  be  issued  before 
subminimum  wages  can  be  paid  to 
learners  or  messengers. 
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Respondents  and  proposed  frequency 
of  response:  Learners  historicaUy  was 
one  of  the  largest  subminimiun  wage 
programs  with  over  2,200  certificates 
iteued  in  the  1960s.  However,  since 
wage  rates  have  risen  in  many 
industries  where  certificates  were 
previously  issued  and  an  adequate 
supply  of  experienced  workers  exists  in 
these  industries,  the  use  of  learner 
certificates  has  declined  drastically  over 
the  last  twenty  years.  No  requests  to 
employ  learners  at  subminimum  wages 
have  been  received  since  1995. 

The  Wage  and  Hour  Division 
narrowly  defined  what  type  of  firm  is 
eligible  to  acquire  special  certificates  for 
messengers.  No  applications  for 
messengers  have  been  received  since 
1949. 

Estimated  total  annual  burden:  It  is 
estimated  that  it  takes  approximately  20 
minutes  to  complete  a  learner/ 
messenger  application.  Since  there  is  no 
ciurent  activity  in  this  program,  there  is 
no  annual  burden  and  no  respondent 
costs. 

B.  Title:  AppUcation  to  Employ 
Student-Learners  at  Subminimum 
Wages,  Form  WH-205 

Summary:  Section  14(a)  of  the  FLSA 
provides,  in  part,  that  the  Secretary  of 
Labor,  to  the  extent  necessary  in  order 
to  prevent  ciutailment  of  opportimities 
for  employment,  shall  by  regulation  or 
order  provide  for  the  employment  of 
learners  at  subminimum  wage  rates. 
This  section  also  authorizes  the 
Secretary  to  set  limitations  on  such 
employment  as  to  time,  niunber, 
proportion  and  length  of  service. 

Form  WH-205  is  used  by  the 
employer  to  obtain  certification  to 
employ  student-learners  at  wages  lovirer 
than  the  Federal  minimuTn  wage  to 
prevent  curtailment  of  opportunities  for 
employment.  Upon  joint  application  by 
the  employer,  the  appropriate  school 
official,  and  the  student-learner,  the 
appUcation  will  provide  temporary 
authority  to  employ  the  named  student- 
learner  at  a  subminimum  wage  provided 
the  school  official  certifies  that  the 
named  student  will  be  receiving 
instruction  in  an  accredited  school  and 
will  be  employed  pursuant  to  a  bona 
fide  vocational  training  program.  At  the 
end  of  30  days,  this  authority  is 
extended  to  become  the  approved 
certificate  unless  the  Adininistrator  or 
his/her  authorized  representative  denies 
the  appUcation,  issues  a  certificate  with 
modified  terms  and  conditions,  or 
expressly  extends  the  period  of  review. 
The  employer  must  provide  a  statement 
outlining  the  vocational  program  and 
showing,  particularly,  the  processes  in 
which  the  student-learner  will  be 
engaged  when  in  training  on  the  job;  a 


statemoit  outlining  the  school 
instruction  directly  related  to  the  job; 
the  age  of  the  student-learner;  and  the 
period  of  employment  at  subminimum 
wages.  The  requirements  concerning  the 
issuance  of  cotificates  for  student- 
learners  are  contained  in  proposed 
Regulations,  29  CFR  520,  Subpart  E 

Respondents  and  proposed  frequency 
of  response:  It  is  estimated  that  800 
respondents  will  each  use  the  WH-205 
once  annually.  It  is  estimated  that  30 
minutes  is  required  for  the  respondent 
to  complete  the  form.  This  results  in  400 
annual  reporting  burden  hours  (800 
forms  X  30  minutes). 

All  employees  of  certain  enterprises 
having  workers  engaged  in  interstate 
commerce,  producing  goods  for 
interstate  commerce,  or  handling, 
selling  or  otherwise  working  on  goods 
or  materials  that  have  been  moved  in  or 
produced  for  such  commerce  by  any 
person  are  covered  by  the  Fair  Labor 
Standards  Act  (FLSA).  In  addition, 
employees  of  firms  which  are  not 
covered  entoprises  under  FLSA  may 
still  be  subject  to  FLSA  if  they  are 
individually  engaged  in  interstate 
commerce  or  in  the  production  of  goods 
for  interstate  commerce.  Accordingly, 
the  FLSA  covers  a  wide  range  of 
different  sizes  and  types  of  employers, 
from  a  small  retail  store,  to  a  farm,  to  a 
large  multi-imit  manufacturing 
enterprise  vrith  locations  in  several 
states.  Any  one  of  these  employers,  or 
a  designated  employee,  may  choose  to 
complete  the  appUcation  forms 
described  in  this  submission.  Without 
the  availabiUty  of  specific  data  on  those 
employers  who  complete  these  forms, 
the  1995  average  hoiuly  rate  for 
production  or  nonsupervisoiy  workers 
on  nonfarm  payrolls  of  $11.46  is  being 
utilized  to  detennine  respondent  costs 
(Monthly  Labor  Review,  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics,  April,  1996).  Annual 
respondent  costs  are  estimated  as  $4,854 
($11.46  X  400  hours).  Estimated  mailing 
costs  for  800  appUcations  are  $280  (800 
x.$.32  postage  -«■  800  x  $.03  envelope). 

C  Title:  AppUcation  to  Employ 
Apprentices  at  Subminimum  Wages 

Summary:  Section  14(a)  of  the  FLSA 
provides,  in  part,  in  ordw  to  prevent 
curtailment  of  employment 
opportunities,  for  the  payment  of 
special  minimum  wage  rates  to  worken 
employed  as  apprentices  under  special 
certificates  issued  by  the  Department  of 
Labor. 

Need:  There  is  no  appUcation  form  to 
be  completed  by  empl(^ers  to  obtain 
authority  from  the  Ctepartment  to 
employ  apprentices  at  subminimum 
wages.  The  employer  or  apprenticeship 
committee  mifst  submit  a  copy  of  the 


registered  apprenticeship  program  or 
agreement  for  such  apprentices  to  the 
appropriate  Regional  Office  of  the  Wage 
and  Hour  Division  of  the  Department  of 
Labor.  A  registered  apprenticeship 
program  or  agreement  is  one  that  has 
been  approved  by  a  recognized 
apprenticeship  agency  as  meeting  the 
basic  standards  adopted  by  the 
Department  of  Labor's  Bureau  of 
Apprenticeship  and  Training  (BAT), 
upon  the  recommendation  of  the 
Federal  Committee  on  Apprenticeship. 
A  registered  apprenticeship  program 
constitutes  a  temporary  special 
certificate  authorizing  the  employment 
of  an  apprentice  at  the  wages  and  under 
the  conditions  specified  in  such 
program  until  a  special  certificate  is 
issiied  or  denied,  provided  that  within 
90  days  from  the  beginning  date  of  the 
employment  of  such  apprentices,  the 
employer  or  the  apprenticeship 
committee  sends  a  copy  of  each 
apprenticeship  agreement,  with 
evidence  of  registration  to  the 
appropriate  Regional  Office  of  the  Wage 
and  Hour  Division.  The  requirements 
concerning  the  issuance  of  certificates 
for  apprentices  are  contained  in 
prop<Med  Regulations,  29  CFR  520, 
Subpart  D. 

Respondents  and  proposed  frequency 
of  response:  Regulations  issued  by  the 
BAT  no  longer  permit  the  payment  of 
subminimum  Mrages  to  apprentices  in  an 
approved  program  (29  CFR  29.5(b)(5)). 
llius,  no  apprentice  certificates  have 
been  issued  since  1987. 

Estimated  total  annual  burdeii:  We 
estimate  the  submission  of  a  copy  of  an 
approved  apprenticeship  program  to 
take  approximately  one  minute. 
However,  since  no  apprenticeship 
programs  are  approved  by  BAT  which 
employ  apprentices  at  subminimum 
rates  there  is  no  annual  biuden  and  no 
respondent  costs. 

the  public  is  invited  to  provide 
comments  on  these  information 
collection  requirements  so  that  the 
Department  of  Labor  may: 

(1)  evaluate  whether  the  proposed 
coUections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utiUty; 

(2)  evaluate  the  acciuacy  of  the 
agency's  estimates  of  the  burdens  of  the 
coUections  of  information,  including  the 
vaUdity  of  the  methodology  and 
assumptions  used; 

(3)  enhance  the  quaUty,  utiUty  and 
clarity  of  the  information  to  be 
coUected;  and 

(4)  minimize  the  burden  of  the 
coUections  of  information  on  those  who 
are  to  respond,  including  through  the 
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use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  frams  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Written  comments  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Washington, 
DC  20503. 

n.  Backgroand 

Section  14(a)  of  the  FLSA  provides  for 
employment  under  special  certificates 
of  categories  of  workers  who  may  be 
paid  less  than  the  statutory  minimum 
wage  to  prevent  the  ciulailment  of 
employment  opportunities.  These 
woricers  include  messengers,  learners 
(including  student-learners  and  student- 
woikers),  and  apprentices. 

Separate  regulations  were  established 
for  each  of  these  subminimum  wage 
categories  with  many  provisions 
common  to  all  the  separate  rules.  These 
rules  were  also  issued  before  the 
enactment  of  the  Administrative 
Procedure  Act  and  other  laws  and 
regulations  that  impact  the  content  of 
regulations.  The  regiilations  at  29  CFR 
Parts  520, 521,  522,  523,  and  527  were 
promulgated  piusuant  to  FLSA  and 
establish  a  certificate  system  for 
employment  of  these  classes  of  workers 
at  subminimum  wages.  Employers  must 
apply  for  special  certificates  issued  by 
the  Wage  and  Hour  Division  of  the  U.S. 
Department  of  Labor,  which  state  the 
terms  and  conditions  of  employment  at 
subminimum  wages. 

Under  Part  522,  learners  may  be 
employed  at  less  than  the  applicable 
minimum  wage  in  certain  skilled 
occupations.  Certificates  specify  the 
niunber  and  proportion  of  learners 
authorized  on  any  date,  the 
subminimum  wage  rates  permitted 
during  the  learning  period,  and  length 
of  the  learning  period  in  each 
occupation  (ranging  by  occupation  from 
160  to  960  hours,  and  normally  limited 
to  not  more  than  one  year;  new  or 
expanding  plants  not  more  than  six 
months).  Certificates  are  conditioned 
upon  there  being  an  inadequate  supply 
of  qualified,  experienced  workers  and 
the  applicant  making  reasonable  efforts 
to  recruit  experienced  workers.  The  use 
of  learners  must  not  create  imfair 
competitive  labor  cost  advantages  nor 
depress  wages  or  working  standards  for 
experienced  workers  in  comparable 
woriL  Employers  submit  separate 
applications  for  each  establishment  and 
muct  demonstrate  that  efforts  to  hire 


experienced  wori»rs  have  been 
ineffective. 

Under  Part  520,  student-learners  are 
pupils  at  least  sixteen  years  old 
(eighteen  if  employed  in  certain 
hazardous  occupations)  who  are 
enrolled  in  an  accredited  school,  college 
or  university  and  who  are  employed 
part-time  imder  a  bona  fide  vocational 
training  program  approved  by  a  State 
board  of  vocational  education.  Certified 
student-learners  must  be  paid  at  least  75 
percent  of  the  applicable  minimum 
wage,  with  limits  on  the  number  of 
hours  of  employment  training  each 
week  at  subminimum  wages. 
Employment  of  a  student-learner  must 
not  have  the  effect  of  displacing  an 
employee  of  the  establishment,  nor 
depress  wages  or  working  standards  for 
experienced  workers  in  comparable 
work,  nor  impair  the  development  or 
continuation  of  apprenticeship 
standards  in  the  occupation  or 
industries.  Separate  applications  miist 
be  submitted  for  each  student-learner, 
describing  the  vocational  training 
program  in  detail  and  demonstrating 
how  it  relates  to  the  jobs  to  be 
performed  by  the  student-learner. 

Under  Part  527,  student-workers  are 
pupils  enrolled  in  an  educational 
institution  who  are  at  least  16  years  old 
(18  if  employed  in  certain  hazardous 
occupations)  and  who  are  employed  on 
a  part-time  basis  in  shops  owned  by  the 
educational  institution  for  the  purpose 
of  enabling  the  students  to  defray  part 
of  their  school  expenses.  Student- 
workers  employed  under  a  special 
certificate  must  be  paid  no  less  than  75 
percent  of  the  applicable  minimum 
wage.  Certificates  specify  the  number  of 
students  authorized  on  any  day,  the 
rates  permitted  during  the  training 
period,  and  length  of  the  training  period 
for  each  occupation  (not  to  exceed  one 
school  year).  Certificates  are  submitted 
by  each  educational  institution  seeking 
to  employ  student-woricers. 

Under  Part  521,  apprentices  at  least 
sixteen  years  old  (eighteen  if  employed 
in  certain  hazardous  occupations)  may 
be  employed  at  less  than  the  applicable 
minimum  wage  in  skilled  trades  under 
registered  apprenticeship  programs. 
Apprentices  must  receive  a 
progressively  increasing  schedule  of 
wages  which  average  at  least  50  percent 
of  the  journeyman  level  rate  over  the 
period  of  apprenticeship  (one  year  or 
more  [2,000  or  more  hours]  of  work 
experience).  The  Department  of  Labor's 
Bureau  of  Apprenticeship  and  Training 
(BAT)  estabUshes  criteria  and 
registration  procedures  for  both 
individual  apprentices  and  employer 
apprenticeship  plans. 


Under  Part  523,  messengers  employed 
primarily  to  deliver  letters  and  messages 
may  be  paid  subminimum  wages  to 
prevent  curtailment  of  employment 
opportunities.  Applications  may  be  filed 
by  an  employer  or  an  employee  or  group 
of  employers  or  employees. 

The  use  of  these  certificates  was 
prevalent  when  the  wages  paid  in  many 
industries  were  equal  to  or  very  near  the 
minimum  wage.  As  the  prevailing  wage 
rates  increased  to  levels  well  above  the 
statutory  minimum  wage,  fewer 
employees  were  willing  to  work  at 
subminimum  wage  rates.  Over  the  last 
twenty-five  years,  very  few  employers 
have  applied  for  special  certificates, 
except  in  the  student-learner  program. 

The  learner  program,  which  includes 
learners,  student-learners,  and  student- 
workers,  historically  was  one  of  the 
largest  subminimum  wage  programs.  As 
wage  rates  rose  in  many  industries 
employing  learners  and  an  adequate 
supply  of  experienced  workers  was 
available,  the  use  of  learner  certificates 
declined.  At  its  peak  in  1962,  over  2,200 
certificates  covering  more  than  46,000 
learners  were  issued.  The  use  of 
student-learner  certificates  rose  to  over 
17,000  in  1975,  but  has  fallen  in  recent 
years.  Currently  less  than  800  student- 
learner  certificates  are  issued  each  year. 
Because  of  the  narrow  focus  of  the 
student-worker  program,  the  most 
certificates  ever  issued  was  33  (covering 
1,320  workers)  in  1961. 

About  900  apprentice  certificates 
were  issued  in  1967,  mostly  in  the 
Caribbean  area  (838).  Regulations  issued 
by  the  BAT  no  longer  permit  the 
payment  of  subminimum  wages  to 
apprentices.  The  Wage  and  Hour 
Division,  therefore,  has  not  issued  any 
special  certificates  for  apprentices  since 
1987. 

On  March  29, 1976,  the  Secretary  of 
Labor  presented  a  report  to  Congress  in 
response  to  the  directive  of  section 
4(d)(2)  of  FLSA  to  conduct  studies  on 
the  justification  or  lack  thereof  of  each 
special  exemption  issued  imder  section 
14  of  the  Act.  The  Secretary  reported 
that  section  14(d),  added  by  the  1974 
FLSA  Amendments,  which  made 
provision  for  a  minimum  wage  and 
overtime  exemption  without  requiring  a 
special  certificate  for  elementary  or 
secondary  school  students  employed  by 
their  schools,  may  have  the  impact  of 
eliminating  the  need  for  the  student- 
woriwr  program.  The  Secretary 
recommended,  however,  that  section 
14(a)  continue  to  make  provisions  for 
special  employment  of  student-workers 
until  the  impact  of  section  14(d)  could 
be  evaluated. 

No  regiilations  regarding  the 
provisions  of  section  14(d)  were 
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promulgated.  In  the  absence  of 
regulations,  the  Department  decided  to 
take  no  action  with  respect  to  public  or 
private  elementary  or  secondary  school 
students  employed  by  their  schools  in 
various  school-related  work  programs  if 
their  employment  complied  with  the 
FLSA  child  labor  provisions.  Since 
enactment  of  section  14(d),  no  student- 
worker  certificates  have  been  issued. 
In  his  report  of  March  29, 1976.  the 
Secretary  of  Labor  also  recommended 
that  the  provisions  authorizing 
subminimiun  wages  for  messengers  be 
deleted  from  the  FLSA.  He  also  . 
determined  that  the  special  provisions 
for  learners  could  no  longer  be  justified 
and  should  be  limited  to  student- 
workers  and  student-learners.  The 
report  also  recommended  that  the 
provisions  for  apprentices  be  retained 
until  the  impact  of  proposed  BAT 
regulations  could  be  evaluated.  No 
action  was  taken  on  these 
recommendations  and  the  section  14 
reqiiirements  remain  in  the  FLSA;  thus 
there  is  a  continuing  need  for  these 
rules. 

m.  Summaiy  and  Discussion 

This  rule  proposes  to  remove  the 
regulation  at  29  CFR  Part  527, 
Employment  of  Student-Woikers,  and 
reserve  the  part.  Section  14(d)  of  the 
FLSA  makes  provision  for  a  minimum 
wage  and  overtime  exemption  for 
elementary  or  secondary  school 
students  employed  by  their  schools 
where  such  employment  is  an  integral 
part  of  the  regular  education  program.  In 
the  absence  of  regulations  regarding, 
section  14(d),  the  Department  has  taken 
no  action  with  respect  to  public  or 
private  elementary  or  secondary  school 
students  employed  by  their  school  in 
various  school-related  work  programs  if 
employed  in  compliance  with  the  FLSA 
child  labor  provisions.  Since  section 
14(d)  of  the  FLSA  was  enacted  in  1974, 
no  applications  for  student-worker 
certificates  have  been  submitted  by  any 
type  of  school,  elementary,  secondary  or 
any  other.  The  existing  rule  is 
unnecessary. 

This  rule  proposes  to  merge  the 
regulations  at  29  CFR  Parts  520.  521, 
522,  and  523  into  one  new  Part  520  and 
to  reserve  the  remaining  sections.  This 
proposal  eliminates  repetition  of  text 
contained  in  each  separate  regulation. 
Those  sections  overtaken  by 
requirements  of  the  Administrative 
Procedure  Act  were  also  deleted.  The 
essential  requirements  contained  in  the 
ciurent  regulations  are  maintained  in 
this  revision.  The  language  and  context 
of  these  regulations  have  been 
simplified,  shortened,  and  formatted  to 
make  them  easier  to  understand. 


As  discussed  above,  the  use  of  special 
certificates  to  employ  messengers, 
learners,  and  apprentices  at 
subminimum  wages  has  declined 
considerably.  It  is  appropriate  to  replace 
extended  pages  of  obsolete  regulations 
by  consoUdating  these  rules.  This 
proposal,  where  possible,  supplants  the 
current  language  containing  specific 
requirements  with  more  general  criteria 
common  to  all  of  the  programs.  Since 
long-standing  regulatory  requirements 
are  being  removed,  a  comment  period  is 
being  provided.  The  Department  does 
not  expect  to  increase  the  number  of 
certificates  issued  imder  these  proposals 
because  the  economic  conditions  stated 
above  are  imchanged. 

The  specific  criteria  cxurently 
contained  in  29  CFR  Parts  520,  521, 522, 
and  523  will  be  replaced  by  the 
requirements  of  29  CFR  Part  520, 
subparts  D  and  E.  Applicants  will  be 
required  to  demonstrate  that  the  criteria 
for  issuance  of  special  certificates  have 
been  met.  Those  situations  where 
special  certificates  will  not  be  issued 
have  been  clarified. 

The  proposed  rule  eliminates  the 
previous  industry  specific  learning 
periods  for  learners  and  replaces  them 
with  a  standardized  period  of  240  hours 
absent  extraordinary  circumstances 
relating  to  a  particular  occupation 
warranting  a  longer  learning  period.  It 
-also  removes  the  different  learner 
program  standards  for  new  plants  and 
established  plants.  The  Department 
welcomes  conunents  from  the  public 
regarding  the  establishment  of  a 
standardized  learning  period  and 
whether  240  hours  is  an  appropriate 
length. 

The  requirement  to  publish  in  the 
Federal  Register  a  list  of  learner 
certificates  issued  has  been  removed  as 
they  are  so  few  in  number  in  recent 
years  and  no  purpose  is  served  by  the 
pubUcation  of  such  a  list.  Interested 
parties  may  contact  the  agency  for  this 
information.  This  proposal  removes  any 
requirement  that  a  hearing  be  held  when 
an  interested  party  objects  to  a 
certificate  being  issued  or  denied  and 
replaces  it  with  an  informal 
reconsideration  procedure  that  is  more 
responsive  to  such  parties.  The  period 
for  requesting  reconsideration  and 
review  has  been  extended  to  60  days  to 
accommodate  those  programs  that 
previously  required  publishing  a  list  of 
certificates  issued  in  the  Federml 
Register.  The  proposed  rule  also 
removes  a  section  which  allowed 
nonregistered  apprenticeship 
agreements  to  be  submitted  for 
consideration  when  applying  for  a 
special  certificate.  Only  properly 


registered  apprentioeship  agreements 
will  be  accepted  in  the  futiue. 

The  proposed  rule  permanently  fixes, 
as  the  basis  for  establishing  the  special 
minimum  wages  that  may  be  paid  to 
messengers  and  learners  (including 
student-learners)  under  section  14(a), 
the  minimum  wage  applicable  imd^ 
section  6(a).  This  precludes  combining 
the  use  of  the  youth  opportunity  wage 
established  under  section  6(g)  with  the 
special  minimum  wages  authorized  by 
section  14(a).  It  has  been  determined 
that  the  minimum  wage  applicable 
under  section  6(a),  which  is  greater  than 
the  youth  opportimity  wage,  is  both  a 
necessary  and  a  sufficient  basis  to 
establish  special  minimum  wages  which 
prevent  the  curtailment  of  employment 
opportunities  as  required  by  section 
14(a). 

The  proposed  rule  also  permanently 
sets  the  subminimum  wage  rate  that 
may  be  paid  messengers  and  learners  at 
95  percent  of  the  minimum  wage 
required  by  section  6(a)  of  the  FLSA. 
This  reflects  the  historical  difference 
between  the  minimum  wage  and  the 
authorized  subminimum  wage  rate  for 
learners,  but  it  has  always  been  stated 
in  these  sections  as  a  dollar  amount  (i.e. 
$4.10  per  hour,  $3.65  per  hour).  By 
setting  the  authorized  subminimum 
wage  at  a  fixed  percentage  of  the 
applicable  minimum  wage,  we  will  no 
longer  have  to  amend  these  sections 
each  time  the  nri'"'"!""!  wage  is 
changed.  All  certificates  issued  under 
this  rule  will  list  the  authorized 
subminimum  wage  rate. 

Hie  proposal  incorporates  the 
Division's  long-standing  policy  of 
limiting  the  availability  of  special 
certificates  for  messengers  to  those  firms 
whose  principal  business  is  the  delivery 
of  such  letters  and  messages. 

The  changes  discussed  above  will 
have  no  significant  effect  on  the  current 
operation  of  these  programs. 

Executive  Order  12866  and  Significant 
Regulatory  Actions 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866.  The 
consolidation  of  the  ciurent  regiilations 
at  29  CFR  Parts  520,  521,  522,  and  523, 
and  the  removal  of  Part  527  does  not 
affect  the  ciurent  operation  of  any 
program  and  this  action  will  not:  (1) 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely 
affect  in  a  material  way  the  economy,  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
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or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866.  Therefore,  no  regulatory 
impact  analysis  has  been  prepared. 

Executive  Order  12875  and  Section  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995 

For  piirposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  Executive  Order  12875,  this  rule  does 
not  include  any  federal  mandate  that 
may  result  in  increased  expenditures  by 
either  state,  local  and  tribal 
governments  in  the  aggregate,  or  by  the 
private  sector. 

Regulatory  Flexibility  Analysis 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
obhgations  and  responsibilities    ■ 
established  under  the  existing    ■ 
regulations  will  remain  essentially  the 
same  under  the  proposed  rule.  The 
Department  has  certified  to  this  effect  to 
the  Chief  Counsel  for  Advocacy  of  the 
U.S.  Small  Business  Administration. 
Therefore,  no  Regulatory  Flexibility 
Analysis  is  required. 

Document  Preparation:  This 
document  was  prepared  under  the 
direction  and  control  of  Maria 
Echaveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

List  of  Subjects 

29  CFR  Part  520 

Minimum  wages.  Reporting  and 
recordkeeping  requirements.  Students, 
Wage  and  Hour  Division. 

29  CFR  Part  521 

ManpoMrer  training  programs. 
Minimum  wages.  Reporting  and 
recordkeeping  requirements.  Wage  and 
Hour  Division. 

29  CFR  Part  522 

Qgar  and  cigarettes.  Clothing, 
Electronic  products.  Manpower  training 
programs.  Minimum  wages.  Reporting 
and  recordkeeping  requirements,  Wage 
and  Hour  Division. 

29  CFR  Part  523 

Minimum  wages.  Wage  and  Hour 
Division. 


29  CFR  Part  527 

Minimum  wages.  Reporting  and 
recordkeeping  requirements.  Students, 
Wage  and  Hour  Division. 

For  the  reasons  set  forth  above,  29 
CFR  Part  520,  29  CFR  Part  521,  29  CFR 
Part  522,  29  CFR  Part  523,  and  29  CFR 
Part  527  are  proposed  to  be  amended  as 
set  forth  below. 

Signed  at  Washington,  D.C  on  the  6th  day 
of  February,  1997. 

Maria  Echaveste, 

Administrator,  Wage  and  Hour  Division. 

PART  521— {REMOVED  AND 
RESERVED) 

1.-2.  Under  the  authority  of  Sec.  14, 
52  Stat.  1068.  as  amended,  29  U.S.C. 
214,  unless  otherwise  noted.  Title  29, 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  by  removing  part  521. 

PART  522— {REMOVED  AND 
RESERVED] 

3.  Under  the  authority  of  Sec.  14,  52 
Stat.  1062, 1064  (29  U.S.C.  214);  sees.  2- 
12,  60  Stat.  237-244  (5  U.S.C.  1001- 
1011),  29  U.S.C.  214,  Title  29,  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  removing  part  522. 

PART  523— {REMOVED  AND 
RESERVED] 

4.  Under  the  authority  of  Sec.  14,  52 
Stat.  1068,  as  amended,  29  U.S.C.  214, 
Title  29,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  removing 
part  523. 

PART  527— {REMOVED  AND 
RESERVED] 

5.  Under  the  authority  of  Sec.  14,  52 
Stat.  1068,  as  amended,  29  U.S.C.  214. 
Title  29,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  removing 
part  527. 

PART52(>-{REVISED] 

6.  Under  the  authority  of  Sec.  14,  52 
Stat.  1068.  as  amended.  29  U.S.C.  214, 
Title  29.  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  revising 
part  520  to  read  as  follows: 


PART  520— EMPLOYMENT  UNDER 
SPEQAL  CERTinCATE  OF 
MESSENGERS,  LEARNERS 
(INCLUDINQ  STUDENT-LEARNERS), 
AND  APPRENTICES 

Subpart  A— {Reaarvad] 

Subpart  B— What  Are  The  Qanaral 
ProvtakNta  Govaming  tha  Employmant  of 
Maaaengara,  Laamara  (Induding  Studant- 
Laamara),  and  AppranUcaa  at  Subminimum 
Wagaa? 

Sec. 

'520.200    What  is  the  legal  authority  for 
payment  of  wages  lower  than  the 
minimum  wage  required  by  section  6(a] 
of  the  Fair  Labor  Standards  Act? 

520.201  How  are  those  classifications  of 
workers  which  may  be  paid 
subminimiun  wages  under  section  14(a) 
of  the  Fair  Labor  Standards  Act  defined? 

520.202  How  do  persons  who  want  to  apply 
for  a  particular  certificate  find  out  what 
is  needed? 

520.203  What  records  does  an  employer 
have  to  keep  when  subminimiun  wage 
certificates  are  granted?  How  long  do 
they  have  to  be  kept? 

520.204  If  someone  does  not  agree  with  the 
Department  of  Labor's  decision  on  a 
certificate,  can  the  decision  be  appealed? 

520.205  How  do  these  rules  affect  other 
Federal,  state  and  local  laws  and 
collective  bargaining  agreements? 

Subpart  C—OannWona 

Subpart  D—Maaaangara,  Laamara 
(Excluding  Studant-Laamare),  and 
Apprantlcaa 

520.400  Who  are  messengers,  learners,  and 
apprentices? 

520.401  Are  there  any  industries, 
occupations,  etc.  that  do  not  qualify  for 
a  certificate  to  employ  messengers, 
learners,  or  apprentices  at  subminimum 
wages? 

520.402  How  do  I  obtain  authority  to 
employ  messengers,  learners,  or 
apprentices  at  subminimum  wages? 

520.403  What  information  is  required  when 
applying  for  authority  to  pay  less  than 
the  minimum  wage? 

520.404  What  must  I  demonstrate  in  my 
application  for  a  messenger,  learner,  or 
apprentice  certificate  to  receive  a 
favorable  review? 

520.405  ^ust  I  notify  my  employees  that  I 
am  applying  for  a  certificate  to  employ 
messengers  and/or  learners  at 
subminimum  wages? 

520.406  What  happens  once  I  have 
submitted  my  request  for  authorization 
to  pay  messengers,  learners,  or 
apprentices  subminimum  wages? 

520.407  What  is  the  subminimum  wage  for 
messengers  and  what  must  I  do  to 
comply  with  the  terms  of  my  certificate? 

520.408  What  is  the  subminimum  wage  for 
learners  and  what  must  I  do  to  comply 
with  the  terms  of  my  certificate? 

520.409  When  will  authority  to  pay 
apprentices  special  minimum  wages 
become  effective  and  what  is  the  special 
minimum  wage  rate? 
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520.410  How  long  does  a  messenger, 
learner,  or  apprentice  certificate  remain 
in  effect? 

520.411  Does  a  certificate  authorizing 
payment  of  subminimum  wages  to 
messengers  and/or  learners  remain  in 
efiect  during  the  renewal  process? 

520.412  What  records,  in  addition  to  those 
required  by  part  516  of  this  chapter  and 
§520.203  of  this  fmrt,  must  I  keep 
relating  to  the  employment  of 

■   messengers,  learners,  or  apprentices 
under  special  certificate? 

Subpart  E—Student-Uamera 

520.500  Who  is  a  student-learner? 

520.501  How  do  I  obtain  authority  to 
employ  student-learners  at  subminimiun 
wages? 

520.502  What  information  must  an 
application  to  employ  student-learners  at 
subminimum  wages  contain? 

520.503  What  must  I  demonstrate  in  my 
application  for  a  student-learner 
certificate  to  receive  a  favorable  review? 

520.504  When  will  authority  to  pay 
student-learners  subminimum  wages 
become  effective? 

520.505  How  will  I  be  notified  that  my 
request  to  employ  student-learners  at 
subminimum  wages  has  been  denied  and 
can  I  appeal  the  denial? 

520.506  What  is  the  subminimum  wage  for 
student-learners  and  what  must  I  do  to 
comply  with  the  terms  of  my  student- 
learner  certificate? 

520.507  How  long  does  my  certificate 
remain  in  effect? 

520.508  What  records,  in  addition  to  those 
required  by  part  516  of  this  chapter  and 
§  520.203  of  this  part,  must  I  keep  when 
student-learners  are  employed? 

Autbority:  Sec.  14,  52  Stat.  1062, 1064  (29 
U.S.C.  214):  sees.  2-12, 60  Stat.  237-244;  (5 
U.S.C.  1001-1011):  52  Stet.  1068,  as 
amended,  29  U.S.Q  214. 

PART  520— EMPLOYMENT  UNDER 
SPECIAL  CERTIHCATE  OF 
MESSENGERS,  LEARNERS 
ONCLUDINQ  STUDENT-LEARNERS), 
AND  APPRENTICES 

Subpart  A— [Reserved] 

Subpart  B— What  Are  the  General 
Provisions  Governing  the  Employment 
of  Messengers,  Learners  Ondudlng 
StudenM-eamers),  and  Apprentices  at 
Subminimum  Wages? 

1520200   What  is  the  legal  authority  for 
payment  of  wages  lo«Mr  than  the  minimum 
wage  required  by  aactlon  6(a)  of  the  Fair 
Labor  Standards  Act? 

Section  14(a)  of  the  Fair  Labor 
Standards  Act  provides,  in  order  to 
prevent  curtailment  of  employment 
opporttmities,  for  the  payment  of 
special  minimum  wage  rates  to  workers 
employed  as  messengers,  learners 
(including  student-learners),  and 
apprentices  under  special  certificates 
issued  by  the  Department  of  Labor. 


1820.201 
workers  wMch 
I  under 
I  Act 


thoee  daesHlcatlons  of 
be  peM  subminimum 
14M  of  the  Feir  Labor 


(a)  A  messenger  is  a  worker  who  is 
primarily  engaged  in  delivering  letters 
and  messages  for  a  firm  whose  principal 
business  is  the  delivery  of  such  letters 
^d  messages. 

(b)  A  learner  is  a  worker  who  is  being 
trained  for  an  occupation,  which  is  not 
customarily  recognized  as  an 
apprenticeable  trade,  for  which  skill, 
dexterity  and  judgment  must  be  learned 
and  who,  when  initially  employed, 
pnxluces  little  or  nothing  of  value. 
Except  in  extraordinary  circumstances, 
an  employee  cannot  be  considered  a 
"learner"  once  he/she  has  acquired  a 
total  of  240  hours  of  job-related  and/or 
vocational  training  with  the  same  or 
other  employees)  or  training  facility(ies) 
diuing  the  past  three  years.  An 
individual  quaUfying  as  a  "learner"  may 
only  be  trained  in  two  quaUfying 
occupations. 

(c)  A  student-learner  is  a  student  who 
is  at  least  sixteen  years  of  age,  or  at  least 
eighteen  years  of  age  if  employed  in  an 
occupation  which  the  Secretary  has 
declared  to  be  particularly  hazardous, 
who  is  receiving  instruction  in  an 
accredited  school,  college  or  tmiversity 
and  who  is  employed  on  a  part-time 
basis,  pursuant  to  a  "bona  fide 
vocational  training  program"  as  defined 
in  subpart  C  of  this  part. 

(d)  An  apprentice  is  a  worker,  at  least 
sixteen  years  of  age  unless  a  higher 
minimum  age  standard  is  otherwise 
fixed  by  law,  who  is  employed  to  learn 
a  skilled  trade  through  a  registered 
apprenticeship  program.  Training  is 
provided  through  structured  on-the-job 
training  combined  with  supplemental 
related  theoretical  and  technical 
instruction.  This  term  excludes  pre- 
apprentices,  trainees,  learners,  and 
student-learners.  The  terms  learner  and 
student-learner  are  defined  in  subpart  C 
of  this  part.  Standards  governing  the 
registration  of  apprenticeship  programs 
are  established  and  administered  by  the 
U.  S.  Department  of  Labor,  Employment 
and  Training  Administration,  Bureau  of 
Apprenticeship  and  Training  (BAT)  and 
are  found  in  part  29  of  this  title. 

(e)  Additional  terms  used  in  this  part 
are  defined  in  subpart  C. 

{520.202  How  do  persons  who  went  to 
apply  for  e  pemculer  certificate  find  out 
what  is  needed? 

The  appUcation  process,  terms, 
conditions  and  requirements  of 
certificates  and  other  matters  are 
discussed  in  subparts  D  and  E  of  this 
part.  Messengers,  learners  (excluding 
student-learners),  and  apprentices  are 


discussed  in  subpart  D  and  student- 
learners  in  subpart  E. 

1520203   Whet  leeordedoee  en  employer 
neve  to  Iceep  when  eubmlnimum  wage 
certincatoe  are  grantod?  How  long  do  they 
heve  to  be  itept? 

(a)  In  addition  to  other  records 
required  imder  the  record-keeping 
regulations  (part  516  of  this  chapter), 
the  employer  is  required  to  keep  records 
specific  to  certification  imder  section 
14(a)  of  the  Fair  Labor  Standards  Act. 
All  workers  employed  imder  a 
subminimum  wage  certificate  shall  be 
designated  as  sudi  on  the  employer's 
payroll  records.  Further  recordkeeping 
requirements  are  described  in  each 
applicable  subpart  of  this  part  (see 
§§520.412  and  520.508). 

(b)  Employers  must  maintiiin  and 
preserve  all  required  records  for  at  least 
three  years  horn  the  last  date  of 
employment  under  a  subminimum  wage 
program.  The  employer's  copy  of  the 
appUcation  and  the  certificate  shall  also 
be  maintained  for  three  years.  Such 
records  shaU  be  kept  secure  and 
accessible  at  the  place  of  employment  or 
where  payroll  records  are  customarily 
maintained.  All  records  must  be 
available  for  inspection  and  copying  by 
the  Administrator. 

{520.204    If  someone  does  not  egree  wtth 
the  Dapertment  of  Labor's  dedeion  an  a 
certlflcale,  cen  tfie  decision  be  eppaeied? 

(a)  Any  person,  appUcant,  trade 
imion,  association,  etc.  who  does  not 
agree  with  action  granting  or  denying  a 
certificate  (pursuant  to  §§  520.406  and 
520.505)  may,  within  60  days  of  that 
action  or  such  additional  time  as  the 
Administrator  may  allow,  file  with  the 
Administrator  a  petition  for  review.  The 
decision  of  the  Administrator  becomes 
final  unless  such  a  written  request  is 
timely  filed. 

(b)  Such  requests  should  contain  a 
statement  of  the  additional  evidence 
which  the  person  believes  may 
materially  affect  the  decision  and 
estabUsh  that  there  were  reasonable 
grounds  for  failure  to  present  such 
evidence  during  the  original 
certification  process. 

(c)  If  a  request  for  reconsideration  or 
review  is  granted,  the  Administrator,  to 
the  extent  it  is  deemed  appropriate,  may 
afford  other  interested  persons  an 
opportimity  to  present  data  and  views. 

(d)  The  Administrator  may  conduct 
an  investigation,  which  may  include  a 
hearing,  prior  to  taking  any  action 
pursuant  to  this  part. 
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1520206  HowdoltMMnilMaftoctothw 
Fadtral,  stali  and  local  laws  and  collaetiva 
bappalninQ  aoraantants? 

No  provision  of  this  part,  or  of  any 
special  minimum  wage  certificate 
issued  thereunder,  shall  excuse 
noncompliance  with  any  other  Federal 
or  state  Law  or  municii>al  ordinance  or 
collective  bargaining  agreement 
establishing  higher  standards. 

Subpart  C—Deflnltlons 

Administrator  means  the 
Administrator  of  the  Wage  and  Hour 
Division,  Employment  Standards 
Administration.  United  States 
Department  of  Labor,  or  his/her 
authorized  representative. 

Apparel  industry  means  the 
manufacturing  of  the  following  products 
as  referred  to  in  subpart  D  of  this  part: 

(1)  Rainwear  means  the  manufacture 
of  waterproofed  garments  and  raincoats 
from  oiled  cloth  or  other  materials, 
whether  vulcanized,  rubberized, 
cravenetted,  or  otherwise  processed. 

(2)  Leather  and  sheep-lined  clothing 
means  the  manufacture  of  leather, 
leather-tiinuned  and  sheeplined 
garments  for  men,  women  or  children. 

(3)  Women's  apparel  division  of  the 
apparel  industry  for  the  manufacture  of 
women's,  misses',  and  jvmiors'  dresses 
means  the  production  of  women's, 
misses'  and  juniors'  dresses;  washable 
service  garments;  blouses  from  woven  or 
purchased  knit  fabric;  women's,  misses', 
children's  and  in&nts'  underwear, 
nightwear  and  negligees  from  woven 
fabrics;  corsets  and  other  body 
supporting  garments  from  any  material; 
infants'  and  childim's  outerwear,  and 
other  garments  similar  to  them. 

(4)  Robes,  means  the  manufacture  of 
robes  from  any  woven  material  or  from 
purchased  knitted  materials,  including, 
without  limitation,  men's  women's  and 
children's  bath,  lounging  and  beach 
robes  and  dressing  gowns. 

Apprentice  means  a  worker,  at  least 
sixteen  years  of  age  unless  a  higher 
fniniimim  age  Standard  is  otherwise 
fixed  by  law,  who  is  employed  to  learn 
a  skilled  trade  through  a  registered 
apprenticeship  program.  Training  is 
provided  through  structiued  on-die-job 
training  combined  with  supplemental 
related  theoretical  and  technical 
instruction.  This  term  excludes  pre- 
apprentices,  trainees,  learners,  and 
student-learners.  The  terms  learner  and 
student-learner  are  defined  in  this 
subpart 

Apprenticeship  agreement  means  a 
written  agreement  between  an 
apprentice  and  either  his/her  employer, 
or  an  apprenticeship  committee  acting 
as  agent  for  employer(8),  which 


agreement  contains  the  terms  and 
conditions  of  the  employment  and 
training  of  the  apprentice. 

Apprenticeship  committee  means 
those  persons  designated  by  the  sponsor 
to  act  for  it  in  the  administration  of  the 
program.  A  committee  may  be  "joint", 
i.e.,  it  is  composed  of  an  equal  munber 
of  representatives  of  the  employer(s)      * 
and  of  the  employees  represented  by  a 
bona  fide  collective  bargaining  agent(s) 
and  has  been  established  to  conduct, 
operate,  or  administer  an  apprenticeship 
program  and  enter  into  apprenticeship 
agreements  with  apprentices.  A 
committee  may  be  "unilateral"  or  "non- 
joint"  and  shall  mean  a  program 
sponsor  in  which  a  bona  fide  collective 
bargaining  agent  is  not  a  participant. 

Apprenticeship  program  means  a  plan 
containing  all  terms  and  conditions  for 
the  qualification,  recruitment,  selection, 
employment  and  training  of 
apprentices,  including  such  matters  as 
the  requirements  for  a  written 
apprenticeship  agreement 

BAT  means  the  Bureau  of 
Apprenticeship  and  Training, 
Employment  and  Training 
Administration,  United  States 
Department  of  Labor. 

Bona  fide  vocational  training  program 
means  a  program  authorized  and 
approved  by  a  state  board  of  vocational 
education  or  other  recognized 
educational  body  that  provides  for  part- 
time  employment  training  which  may 
be  schediiled  for  a  part  of  the  work  day 
or  workweek,  for  alternating  weeks  or 
for  other  limited  periods  during  the 
year,  supplemented  by  and  integrated 
with  a  definitely  organized  plan  of 
instructicm  designed  to  teach  technical 
knowledge  and  related  industrial 
information  given  as  a  regular  part  of 
the  student-learner's  course  by  an 
accredited  school,  college,  or  university. 

Department  means  the  United  States 
Department  of  Labor. 

Experienced  worker  means  a  worker 
whose  total  experience  in  an  authorized 
learner  occupation  in  the  industry, 
including  vocational  training,  within 
the  past  three  years  is  equal  to  240 
hours  or  such  other  period  as  authorized 
by  a  learner  certificate  issued  pursuant 
to  the  regulations  in  this  part. 

Experienced  worker  available  for 
employment  means  an  experienced 
worker  residing  within  the  area  from 
which  the  plant/business  customarily 
draws  its  labor  supply  or  within  a 
reasonable  commuting  distance  of  such 
area,  and  who  is  willing  and  able  to 
accept  employment  in  the  plant/ 
business;  or  an  experienced  worker 
residing  outside  of  the  area  from  which 
the  plant/business  customarily  draws  its 
labor  supply,  who  has  in  fact  made 


himself  or  herself  available  for 
employment  at  the  plant/business. 

FLSA  means  the  Fair  Labor  Standards 
Act  of  1938  as  amended  (29  U.S.C  201 
et  seq.). 

Learner  means  a  worker  who  is  being 
trained  for  an  occupation,  which  is  not 
customarily  recognized  as  an 
apprenticeable  trade,  for  which  skill, 
dexterity  and  judgment  must  be  learned 
and  who,  when  initially  employed 
produces  little  or  nothing  of  value. 
Except  in  extraordinary  circumstances, 
an  employee  cannot  be  considered  a 
"learner"  once  he/she  has  acquired  a 
total  of  240  hours  of  job-related  and/or 
vocational  training  with  the  same  or 
other  employer(s)  or  training  facility(ies) 
during  the  past  three  years.  An 
individual  qualifying  as  a  "learner"  may 
only  be  trained  in  two  qualifying 
occupations. 

Learning  period  means  a  period  of 
time  measured  in  work  hours  and 
vocational  training  hours  that  is 
normally  required  to  fully  train  an 
inexperienced  wori^er  in  a  particular 
occupation  within  an  industry  where 
the  learner  is  employed.  The  learning 
period  wiU  not  exceed  240  hours  for  any 
qualifying  occupation  except  in 
extraordinary  circumstances  where  the 
employer  demonstrates  that  the 
occupation  to  be  learned  requires  an 
extended  period  of  specialized  training. 

Men's  and  boys'  clothing  industry 
means  the  indiistry  which  manufactures 
men's,  youths',  and  boys'  suits,  coats, 
and  overcoats. 

Messenger  means  a  worker  who  is 
primarily  engaged  in  delivering  letters 
and  messages  for  a  firm  whose  principal 
business  is  the  delivery  of  such  letters 
and  messages. 

Minimum  wage  means  the  vrage  rate 
required  by  section  6  of  FLSA.  For 
purposes  of  this  part,  subminimum 
wage  rates  are  baised  exclusively  on  the 
applicable  minimum  wage  provided  by 
section  6(a). 

Recognized  apprenticeship  agency 
means  either  a  state  apprentice^p 
agoicy  recognized  by  the  BAT,  or  if  no 
such  apprenticeship  agency  exists  in  the 
state,  the  BAT. 

Registered  apprenticeship  program  or 
agreement  means  a  program  or 
agreement  which  has  been  approved  by 
a  recognized  apprmticeship  agency  as 
meeti^  the  basic  standards  of 
apprenticeship  adopted  and  published 
by  BAT. 

Secretary  or  Secretary  of  Labor  means 
the  Secretary  of  Labor,  United  States 
Department  of  Labor  or  his/her 
authorized  representative. 

Siioe  manufacturing  industry  means 
the  manuiacture  or  partial  manufacture 
of  footwear  from  any  material  and  by 
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any  process  except  knitting,  vulcanizing 
of  the  entire  article  or  viilcanizing  (as 
distinct  from  cementing)  of  the  sole  to 
the  upper,  including  the  manufacturing 
of  the  following:  athletic  shoes;  boots; 
boot  tops;  burial  shoes;  custom-made 
boots  or  shoes;  moccasins;  puttees, 
except  spiral  puttees:  sandals;  shoes 
completely  rebuilt  in  a  shoe  factory; 
slippers.  This  term  also  includes  the 
manufactiue  from  leather  or  from  any 
shoe-upper  material  of  all  cut  stock  and 
findings  for  footwear,  including  bows, 
ornaments,  and  trimmings.  It  also 
includes  the  manufacture  of  cutsoles; 
midsoles;  insoles;  taps;  lifts;  rands; 
toplifts;  bases;  shanks;  boxtoes; 
counters;  stays;  stripping;  sock  linings: 
and  heel  pads.  Shoe  manufacturing  also 
includes  the  manufacture  of  heels  from 
any  material  except  molded  rubber,  but 
not  including  the  manufacture  of 
woodheel  blocks;  the  manufacture  of  cut 
upper  parts  for  footwear,  including 
linings,  vamps  and  quarters;  and  the 
manufacture  of  pasted  shoe  stock;  as 
well  as  the  manufactiu«  of  boot  and 
shoe  patterns.  However,  the 
manu&cturd  of  cut  stock  and  finHingy  is 
included  within  this  definition  only 
when  performed  by  companies  engaged 
in  the  production  of  shoes  who 
incorporate  most  of  the  cut  stock  and 
findings  in  the  manufacture  of  their 
product(s). 

Skilled  trade  means  an  apprenticeable 
occupation  which  possesses  all  of  the 
following  characteristics: 

(1)  It  is  customarily  learned  in  a 
practical  way  throu^  a  structured, 
systematic  program  of  on-the-job 
supervised  trainine. 

(2)  It  is  clearly  identified  and 
conunonly  recognized  throughout  an 
industry. 

(3)  It  involves  manual,  mechanical  or 
technical  skills  and  knowledge  which 
require  a  minimum  of  2,000  hours  of  on- 
the-job  work  experience. 

(4)  It  requires  related  instruction  to 
supplement  the  on-the-job  training. 

(5)  It  is  not  merely  a  part  of  an 
apprenticeable  occupation  and  does  not 
fall  into  any  of  the  following  categories: 
marketing;  sales  administration; 
administrative  support;  executive  and 
managerial;  professional  and  semi- 
professional  occupations  (this  cat^oiy 
covers  occupations  for  which  entrance 
requirements  customarily  include 
education  of  college  level). 

Standards  of  apprenticeship  means 
the  apprenticeship  program  is  an 
organized,  written  plan  embodying  the 
terms  and  conditions  of  employment, 
training,  and  supervision  of  one  or  more 
apprentices  in  the  apprenticeable 
occupation,  which  meets  the 
requirements  established  by  BAT,  and  is 


subscribed  to  by  a  sponsor  who  has 
undertaken  to  carry  out  the  apprentice 
training  program. 

State  means  any  state  of  the  United 
States  or  the  District  of  Colimibia  or  any 
territory  or  possession  of  the  United 
States. 

Student-learner  means  a  student  who 
is  at  least  sixteen  years  of  age.  or  at  least 
eighteen  years  of  age  if  employed  in  an 
occupation  which  the  Secretary  has 
decided  to  be  particularly  hazardous, 
who  is  receiving  instruction  in  an 
accredited  school,  college  or  university 
and  who  is  employed  by  an 
establishment  on  a  part-time  basis, 
pursuant  to  a  bona  fide  vocational 
training  program. 

Subminimum  wage  means  the  rates 
which  may  be  paid  under  temporary 
authorization  or  under  certificate  as 
provided  by  section  14(a)  of  FLSA  and 
this  part. 

Vocational  Training  Program.  See 
"Bona  fide  vocational  training 
program". 

Wage  and  Hour  Division  means  the 
Wage  and  Hour  Division,  Employment 
Standards  Administration,  United  States 
Department  of  Labor. 


SubpirtI 

(Excluding  Student-Leamers),  and 

Appranticaa 

fS2a400   Who  an  m— aengera,  leamta. 


The  terms  messenger,  learner,  and 
apprentice  are  defined  in  subpart  C  of 
this  part. 

|52a40l    ArathMaanylnduatrlaa. 
occupations,  etc.  that  do  not  qualify  for  a 
cailincali  to  employ  msaasngars.  Isamera, 
or  sppcantlcaa  at  submlnlmuni  wages? 

(a)  Certificates  to  employ  messengers 
at  subminimum  wages  are  available  to 
only  those  establishments  engaged  in 
the  business  of  providing  messenger 
service,  i.e.,  the  delivery  of  letters  and 
messages.  Requests  for  such  certificates 
are  uniformly  denied  to  applicants 
whose  principal  business  piupose  is  not 
the  delivery  of  messages  and  letters. 

(b)  All  applications  for  special 
certificates  authorizing  the  employment 
of  learners  at  subminimum  wage  rates  in 
the  manufacture  of  products  in  the 
following  industries  shall  be  denied 
(definitions  for  all  listed  activities  can 
be  found  in  subpart  C  of  this  part): 

(1)  In  the  apparel  industry: 
(i)  Rainwear, 

(ii)  Leather  and  sheep-lined  clothing; 

(iii)  Women's  apparel  division  of  the 
apparel  indiistry  for  the  manufacture  of 
women's,  misses',  and  juniors'  dresses; 

(iv)  Robes; 

(2)  Shoe  manufacturing  industry;  and 

(3)  Men's  and  boys'  clothing  industry. 


(c)  No  certificates  will  be  granted 
authorizing  the  emplojrment  of  learners 
at  subminimum  wage  rates  as 
homeworkers;  in  maintenance 
occupations  such  as  guard,  porter,  or 
custodian:  in  office  and  clerical 
occupations  in  any  industry;  or  in 
operations  of  a  temporary  or  sporadic 
nature. 

(d)  Authorization  to  employ 
apprentices  at  subminimum  wages  will 
only  be  granted  if  permitted  by  the  BAT 
regulations  (29  CFR  part  29). 

1820402   Hcwa dot obtsmairthonty to 
employ  maaaangsra,  Isamsrs,  or 
appianfloaa  at  subminimum  wagea? 

(a)  Employers  wishing  to  employ 
messengers,  learners,  or  apprentices  as 
defined  in  subpart  C  of  this  part  at 
subminimum  wages  must  apply  for 
authority  to  do  so  from  the 
Administrator  at  the  Wage  and  Hoiu* 
Division's  Regional  Office  having 
administrative  jurisdiction  over  the 
geographic  area  in  which  the 
employment  is  to  take  place.  To  obtain 
the  address  of  the  Regional  Office  which 
services  your  geographic  area,  please 
contact  your  local  Wage  and  Hour  Office 
(under  "Department  of  Labor"  in  the 
blue  pages  of  your  local  telephone 
book). 

(b)  In  the  case  of  messengers,  such 
appUcation  may  be  filed  by  an  employer 
or  group  of  employen.  Preferential 
consideration  will  be  given  to 
applications  filed  by  groups  or 
organizations  which  are  deemed  to  be 
representative  of  the  interests  of  a  whole 
industry  or  branch  thereof. 

1520403    Whatinfonnattonlsrequirsd 
•hsn  sp|>iylng  for  auttiwHy  to  pay  laaaihan 
tha  minimum  wags? 

(a)  A  separate  application  must  be 
made  for  each  plant  or  establishment 
requesting  authorization  for 
employment  of  messengers  and/or 
leamere  at  subminimum  wages,  on  the 
official  form  furnished  by  the  Wage  and 
Hour  Division,  containing  all 
information  required  by  the  form 
including: 

(1)  Information  concerning  efforts 
made  by  the  applicant  to  obtain 
experienced  woricera  in  occupation(s) 
for  which  learners  are  requested; 

(2)  The  occupations/industry  in 
which  the  messengers)  and/or 
leamer(s)  are  to  be  employed; 

(3)  A  statement  explaining  why 
employment  of  messengers)  and/or 
leamer(s)  at  subminimtun  wages  is 
needed  to  prevent  curtailment  of 
employment  opportimities; 

(4)  trie  number  of  messengere  and/or 
learners  the  applicant  anticipates 
employing  at  subminimum  wages  under 
special  ccnrtificate: 
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(5)  If  requesting  authorization  for  the 
employment  of  learners  at  subminimiun 
wages  for  a  learning  period  greater  than 
240  hours,  information  pertinent  to  the 
extraordinary  circumstances 
necessitating  such  a  request.  While  each 
such  request  will  be  considered  on  its 
own  merit,  it  is  anticipated  that  such 
authorizations  would  be  limited  to 
occupations  requiring  an  extended 
period  of  specialized  training; 

(6)  The  number  of  messengers  and/or 
learners  hired  at  subminimum  wages 
during  the  twelve-month  period  prior  to 
making  appUcation; 

(7)  Total  number  of  nonsupervisory 
workers  in  the  particular  plant  or 
establishment  for  which  a  certificate  is 
requested: 

(8)  The  number  of  experienced 
workers  in  the  learner  occupations  and 
their  straight-time  average  hourly 
wwrningit  during  the  last  payroll  period 
and  the  corresponding  payroll  period  in 
the  prior  year,  and 

(9)  The  type  of  equipment  to  be  used 
by  learners. 

(b)  For  apprentices,  the  employer  or 
apprenticMhip  committee  must  submit 
a  copy  of  the  registered  approiticeship 
program. 

(c)  Any  appUcant  may  also  submit 
such  additional  information  as  may  be 
pertinent.  Applications  which  fail  to 
provide  the  information  required  by  the 
form  may  be  returned  to  the  applicant 
with  a  notation  of  deficiencies  and 
without  prejudice  against  submission  of 
a  new  or  revised  application. 

fS2a404   What  must  I  demonstrate  In  my 
■miloallon  lor  a  meaaenoef  .  iaanier.  or 

>to  laoaiwa  a  fBworabie 


(a)  The  application  must  demonstrate 
that  a  certificate  is  necessary  in  order  to 
prevent  the  curtailment  of  opportimities 
for  employment. 

(b)  llie  issuance  of  a  messenger  and/ 
or  learner  certificate  must  not  tend  to 
create  unfair  competitive  labor  cost 
advantages  nor  have  the  efiect  of 
impairing  or  depressing  wage  rates  or 
worUng  standards  of  experienced 
woiiiers  performing  work  of  a  like  or 
comparable  character  in  the  industry. 

(c)  Abnormal  labor  conditions  such  as 
a  strike,  lock-out,  or  other  similar 
condition,  must  not  exist  at  the  plant  or 
establishment  for  which  a  messenger 
and/or  learner  certificate  is  requested. 

(d)  It  must  be  shown  that  an  adequate 
supply  of  qualified  experienced  woricers 
is  not  available  for  employment  in  those 
occupations  for  which  authorizaticm  to 
pay  subminimum  wages  to  learners  has 
been  requested;  that  the  experienced 
workers  presently  employed  in  the  plant 
or  establishment  in  occupations  in 


which  learners  are  requested  are 
afi'orded  an  opportunity,  to  the  fullest 
extent  possible,  fat  full-time 
employment  upon  completion  of  the 
learning  period;  and  that  learners  are 
available  for  employment. 

(e)  Reasonable  efforts  must  have  been 
made  to  recruit  workers  paid  at  least  the 
miniiniim  wage  in  those  occupations  in 
which  certificates  to  employ  learners  at 
subminimiun  wages  have  been 
requested.  This  includes  the  placement 
of  an  order  with  the  local  State  or 
Territorial  PubUc  Employment  Service 
Office  (except  in  possessions  where 
there  is  no  such  office)  not  more  than 
fifteen  days  prior  to  the  date  of 
application.  Written  evidence  fix>m  such 
office  that  the  order  has  been  placed 
shall  be  submitted  by  the  employer  with 
the  application. 

(f)  llie  occupation  or  occupations  in 
which  learners  are  to  receive  training 
must  involve  a  sufficient  degree  of  skill 
to  necessitate  an  appreciable  learning 
period. 

(g)  An  apprenticeship  program  must 
conform  with  or  substantially  conform 
with  the  standards  of  apprenticeship  as 
defined  in  subpari  C  of  this  p>art. 

(h)  There  must  be  no  serious 
outstanding  violations  involving  the 
employee(s)  for  whom  a  certificate  is 
being  requested  nor  any  serious 
outstanding  violations  of  a  certificate 
previously  issued,  nor  any  serious 
violations  of  the  FLSA  which  provide 
reasonable  grounds  to  conclude  that  the 
terms  of  a  certificate  may  not  be 
complied  with,  if  issued. 

fS2a405    Must  I  notify  my  employeas  that 
I  am  applying  for  a  csrtfflcata  to  amploy 
msasengers  an<tfor  leamars  at  subminimum 


Upon  making  application  for  a 
messenger  and/or  learner  certfficate  or 
for  renewal  thereof,  an  employer  shall 
post  a  copy  of  the  first  page  of  the 
completed  application  form  in  a 
conspicuous  place  in  each  department 
of  the  plant  or  establishment  where  he/ 
she  proposes  to  employ  messengers 
and/or  learners  at  subminimum  wage 
rates.  Such  notice  shall  remain  posted 
until  the  application  is  acted  upon  by 
the  Adminwtrator. 


to 


for 
IsaniarSi  or 

it 


i«0L406   What  happens  ones  I 
submltlsd  my 
paymaaasngi 
aulaninlmum 

(a)  All  applications  submitted  for 
authorization  to  pay  wages  lower  than 
those  required  by  section  6(a)  of  the 
FLSA  will  be  considered  and  acted 
upon  (issued  or  denied)  subject  to  the 
conditions  specified  in  §§  520.403  and 
520.404. 


(b)  If,  in  the  case  of  messengers  and/ 
or  learners,  available  information 
indicates  that  the  requirements  of  this 
pari  are  satisfied,  the  Administrator 
shall  issue  a  special  certificate  which 
will  be  mailed  to  to  the  employer.  If  a 
special  certificate  is  denied,  the 
employer  shall  be  given  written  notice 
of  the  denial.  If  a  messenger  and/or 
learner  certificate  is  denied,  notice  of 
such  denial  shall  be  without  prejudice 
to  the  filing  of  any  subsequent 
application. 

(c)  If,  in  the  case  of  apprentices,  the 
apprenticeship  agreement  and  others 
available  information  indicate  that  the 
requirements  of  this  part  are  satisfied, 
the  Administrator  shall  issue  a  special 
certificate.  The  special  certificate,  if 
issued,  shall  be  mailed  to  the  employer 
or  the  apprenticeship  committee  and  a 
copy  shall  be  mailed  to  the  apprentice. 
If  a  special  certificate  is  denied,  the 
employer  or  the  apprenticeship 
committee,  the  apprentice  and  the 
recognized  apprenticeship  agency  shall 
be  given  written  notice  of  the  denial. 
The  employer  shall  pay  the  apprentice 
the  minimum  wage  applicable  under 
section  6(a)  of  the  FLSA  from  the  date 
of  receipt  of  notice  of  such  denial. 

.i82a407   What  la  the  subminimum  «aga 
for  maaaangsfs  and  wliat  muat  I  do  to 
comply  with  the  tsrma  of  my  cartMcals? 

(a)  A  messenger  certificate,  if  issued, 
shall  specify: 

(1)  Tlie  subminimum  wage  rate  of  not 
less  than  95  percent  of  the  applicable 
minimum  wage  required  by  section  6(a) 
ofthe  FLSA;  and 

(2)  The  eSiactive  and  expiration  dates 
ofthe  certificate. 

(b)  The  employer  shall  post  a  copy  of 
the  messenger  certificate  during  its 
effective  period  in  a  conspicuous  place 
where  it  can  be  readily  seen  by 
employees. 

(c)  No  messenger  shall  be  hired  under 
a  messenger  certificate  while  abnormal 
labor  conditions  such  as  a  strike,  lock- 
out, or  other  similar  condition,  exist. 

f52a40e  WhatlathaaulMnMmumwsga 
for  laamara  and  wltat  muat  I  do  to  comply 
with  tlia  tsrma  of  my  caftHteataT 

(a)  All  learner  certificates  shall 
specify: 

(1)  The  subminimum  wage  rate  of  not 
less  than  95  percent  of  the  applicable 
minimum  wage  required  by  section  6(a) 
ofthe  FLSA: 

(2)  The  number  or  proportion  of 
learners  authorized  to  be  employed  on 
any  one  day; 

(3)  The  occupations  in  which  learners 
may  be  emplo}^; 

(4)  The  authorized  learning  period  of 
not  more  than  240  hours,  except  in 
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extraordinary  situations  as  discussed  in 
§  520.403;  and 

(5)  The  effective  and  expiration  dates 
of  the  certificate. 

(b)  Learners  properly  hired  prior  to 
the  date  on  which  a  learner  certificate 
expires  may  be  continued  in 
employment  at  subminimum  wage  rates 
for  the  duration  of  their  authorized 
learning  period  under  the  terms  of  the 
certificate,  even  though  the  certificate 
may  expire  before  the  learning  period  is 
completed. 

(c)  The  employer  shall  post  a  copy  of 
the  learner  certificate  during  its  effective 
period  and  thereafter  until  all 
authorized  learners  have  completed 
their  learning  period(s].  The  certificate 
shall  be  posted  in  a  conspicuous  place 
in  each  department  of  the  plant  where 
learners  are  to  be  employed. 

(d)  No  learners  shall  be  hired  under 
a  learner  certificate  if,  at  the  time  the 
employment  begins,  experienced 
workere  capable  of  equaling  the 
performance  of  a  worker  of  minimum 
acceptable  skill  are  available  for 
employment.  Before  hiring  leamere 
during  the  effective  period  of  the 
certificated  the  employer  shall  place  an 
order  for  experienced  workers  with  the 
local  State  or  Territorial  Public 
Employment  Service  Office  (except  in 
possessions  where  there  is  no  sudi 
office)  or  have  such  an  active  order  on 
file.  Written  evidence  that  an  order  has 
been  placed  or  is  on  active  file  shall  be 
maintained  in  the  employer's  records. 

(e)  No  learner  shall  be  nired  under  a 
learner  certificate  while  abnormal  labor 
conditions  such  as  a  strike,  lock-out.  or 
other  similar  condition  exist  in  the  plant 
or  establishment. 

(f)  For  each  individual  learner,  the 
niunber  of  hours  of  previous 
employment  and  hours  of  vocational  or 
similar  facility(ies)  training  must  be 
deducted  from  the  authorized  learning 
period  if  within  the  past  three  years  the 
learner  has  been  employed  or  received 
vocational  training  in  a  given 
occupation  and  industry. 

(g)  If  experienced  workera  are  paid  on 
a  piece  rate  basis,  learners  shall  be  paid 
at  least  the  same  piece  rates  as 
experienced  workers  employed  on 
similar  work  in  the  plant  and  shall 
receive  earnings  based  on  such  piece 
rates  whenever  such  earnings  exceed 
the  subminimum  wage  rates  permitted 
in  the  certificate. 

|52a409   Whan  will  authority  to  pay 
appfMioOM  apecM  nNnlnniin  wajas 
bacoma  affaetlv*  and  wliat  Is  th*  special 
ntinimuin  wags  rats? 

(a)  An  apprenticeship  program  which 
has  been  registered  with  a  recognized 
apprenticeship  agency  shall  constitute  a 


temporary  special  certificate  authorizing 
the  employment  of  an  apprentice  at  the 
wages  and  under  the  conditions 
specified  in  such  program  imtil  a 
special  certificate  is  issued  or  denied, 
liiis  temporary  authorization  is, 
however,  conditioned  on  the 
requirement  that  within  90  days  from 
the  beginning  date  of  employment  of  the 
apprentice,  the  employer  or  the 
apprenticeship  committee  shall  send 
one  copy  of  each  apprenticeship 
agreement,  with  evidence  of 
registration,  to  the  appropriate  Regional 
Office  of  the  Wage  and  Hour  Division. 

(b)  The  wage  rate  specified  by  the 
apprenticeship  program  becomes  the 
special  minimum  wage  rate  that  must  be 
paid  unless  the  Administrator  issues  a 
certificate  modifying  the  terms  and 
conditions  of  employment  of 
apprentices  at  special  minimiun  wages. 

f  520.410    How  long  does  s  msssangsr, 
Isamsr,  or  apprsntics  cwtlflcats  remain  In 
•Nsct? 

(a)  Messenger  and/or  learner 
certificates  may  be  issued  for  a  {>eriod 
of  not  longer  than  one  year. 

Cb)  Each  special  apprentice  certificate 
shall  specify  the  conditions  and 
limitations  imder  which  it  is  granted, 
including  the  periods  of  time  during 
which  subminimum  wage  rates  may  be 
paid  purauant  to  a  registered 
apprenticeship  program. 

(c)  No  certificate  may  be  issued 
retroactively. 

(d)  The  Administrator  may  amend  the 
provisions  of  a  certificate  when 
necessary  to  correct  omissions  or  defects 
in  the  original  certificate  or  reflect 
changes  in  this  part. 

S520.411    Dossscsflincrtsstithodzing 
payment  of  subminimum  wagss  to 
messengsra  and/or  leamsrs  remsln  In  effect 
during  ttie  renewal  process? 

(a)  Application  for  renewal  of  a 
messenger  and/or  learner  certificate 
shall  be  made  on  the  same  form  as 
described  in  this  section  and  employees 
shall  be  advised  of  such  renewal 
application  in  the  same  maimer  as 
explained  in  §  520.405.  No  effective 
messenger  and/or  learner  certificate 
shall  expire  until  action  on  an 
appUcation  for  renewal  shall  have  been 
finally  determined,  provided  that  such 
application  has  been  properly  executed 
in  accordance  with  the  requirements, 
and  filed  with  and  received  by  the 
Administrator  not  less  than  fifteen  nor 
more  than  thirty  days  prior  to  the 
expiration  date.  A  final  determination 
means  either  the  granting  of  or  initial 
denial  of  the  application  for  renewal  of 
a  messenger  and/or  learner  certificate, 
or  withdrawal  of  the  appUcation.  A 
"properly  executed  application"  is  one 


which  ccmtains  the  complete 
information  required  on  the  form,  and 
the  required  certification  by  the 
apphcant. 

(b)  A  renewal  certificate  will  not  be 
issued  imless  there  is  a  clear  showing 
that  the  conditions  set  forth  in  §  520.404 
still  prevail. 

fS2a4l2   WhatrscoRta,lnaddnionto 
thoas  requirad  by  pert  516  of  ttils  ehapMr 
and  f  520.203  of  ttils  pert,  musti  kesp 
relating  to  tl«e  employment  of  meessngsra, 
Isomers,  or  sppreifitioee  under  spsctal 
certtflcaiB? 

(a)  Each  worker  employed  as  a 
messenger,  learner,  or  apprentice  under 
a  certificate  shall  be  designated  as  such 
on  the  employer's  payroll  records.  All 
such  messengers,  leamere,  or 
apprentices  shall  be  listed  together  as  a 
separate  group  on  the  payroll  records, 
with  each  messenger's,  learner's,  or 
apprentice's  occupation  being  shown. 

(b)  At  the  time  leamera  are  nired.  the 
employer  shall  also  obtain  and  keep  in 
his/her  records  a  statement  signed  by 
each  employee  showing  all  applicable 
experience  which  the  learner  had  in  the 
employer's  industry,  including 
vocational  training,  during  the 
preceding  three  years.  The  statement 
shall  contain  the  dates  of  such  previous 
employment,  names  and  addresses  of 
employers,  the  occupation  or 
occupations  in  whicb  the  learner  was 
engaged  and  the  types  of  products  upon 
which  the  learner  worked.  The 
statement  shall  also  contain  information 
concerning  pertinent  training  in 
vocational  training  schools  or  similar 
training  fadUties,  including  the  dates  of 
such  training  and  the  identity  of  the 
vocational  school  or  training  faciUty.  If 
the  learner  has  had  no  applicable 
experience  or  pertinent  training,  a 
statement  to  that  effect  signed  by  the 
learner  shall  likewise  be  kept  in  the 
employer's  records. 

(c)  The  employer  shall  maintain  a  file 
of  all  evidence  and  records,  including 
any  correspondence,  pertaining  to  the 
filing  or  cancellation  of  job  orders 
placed  with  the  local  State  or  Territorial 
Public  Employment  Service  Office 
pertaining  to  job  orders  for  occupations 
to  be  performed  by  learners. 

(d)  Every  employer  who  employs 
apprentices  under  temporary  or  special 
certificates  shall  preserve  for  three  yeara 
from  the  last  effective  date  of  the 
certificate  copies  of  the  apprenticeship 
program,  apprenticeship  agreement  and 
sp>edal  certificate  under  which  such  an 
apprentice  is  employed. 

(e)  Every  apprenticeship  committee 
which  holds  a  certificate  under  this  part 
shall  keep  the  following  records  for  each 
apprentice  under  its  control  and 
supervision: 
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(1)  The  apprenticeship  program, 
apprenticeship  agreement  and  special 
certificate  imder  which  the  apprentice  is 
employed  by  an  employer. 

(2)  The  cumulative  amoimt  of  work 
experience  gained  by  the  apprentice,  in 
order  to  establish  the  proper  wage  at  the 
time  of  his/her  assignment  to  an 
employer:  and 

(3)  A  Ust  of  the  employers  to  whom 
the  apprentice  was  assigned  and  the 
period  of  time  he/she  worked  for  each 
employer. 

(f)  The  records  required  in  this 
section,  including  a  copy  of  the 
application(s)  submitted  and  any  special 
certificate(s)  issued,  shall  be  kept  and 
made  available  for  inspection  for  at  least 
three  years  from  the  expiration  date  of 
the  certificate(s). 

Subpart  E— Student-Learners 

1520500   WholeattudentlMfner? 

The  term  student-learner  is  defined  in 
subpart  C 

f520i501    HowdoloMakiauttMrityto 
wnploy  studwiMMmers  at  subtninlmuin 


(a)  Employers  wishing  to  employ 
student-learners  at  subminimum  wages 
must  apply  for  authority  to  do  so  from 
the  Administrator  at  the  Wage  and  Hour 
Division's  Regional  Office  having 
administrative  jurisdiction  over  the 
geographic  area  in  which  the 
employment  is  to  take  place.  To  obtain 
the  address  of  the  Regional  Office  which 
services  your  geographic  area,  please 
contact  your  local  Wage  and  Hour  Office 
(under  "Department  of  Labor"  in  the 
blue  pages  of  your  local  telephone 
book). 

(b)  AppUcation  must  be  made  on  the 
official  form  furnished  by  the  Wage  and 
Hour  Division  and  must  be  signed  by 
the  employer,  the  appropriate  school 
official  and  the  student-learner.  A 
separate  application  must  be  filed  by  the 
employer  for  each  student-learner  the 
employer  proposes  to  employ  at 
subminimum  wages. 

1520502    What  inf onnation  mtMt  an 
application  to  employ  itudanl-laamars  at 
aubmlniniuni  waoaa  contain? 


Student-learner  applications  must 
contain: 

(a)  A  statement  clearly  outlining  the 
vocational  training  program  and 
showing,  particuku-ly,  the  processes  in 
which  the  student-learner  will  be 
engaged  when  in  training  on  the  job: 

(b)  A  statement  clearly  outlining  the 
school  instruction  directly  related  to  the 
job: 

(c)  The  total  number  of  workers 
employed  in  the  establishment; 


(d)  The  number  and  hourly  wage  rates 
of  experienced  workers  employed  in  the 
occupation  in  which  the  student-learner 
is  to  be  trained: 

(e)  The  hourly  wage  rate  or 
progressive  wage  schedule  which  the 
employer  proposes  to  pay  the  student- 
learner: 

(f)  The  age  of  the  student-learner: 

(g)  The  period  of  employment  training 
at  subminimum  wages; 

(h)  The  number  of  hours  of 
employment  training  a  week  and  the 
number  of  hours  of  school  instruction  a 
week; 

(i)  A  certification  by  the  appropriate 
school  official  that  the  student  named 
on  the  application  form  will  be 
receiving  instruction  in  an  accredited 
school,  college,  or  university  and  will  be 
employed  pursuant  to  a  bona  fide 
vocational  training  program,  as  defined 
in  subpart  C  of  this  part.  The 
certification  by  the  school  official  must 
satisfy  the  following  conditions: 

(1)  The  application  must  be  properly 
executed  in  conformance  with 
§520.501; 

(2)  The  employment  training  must 
conform  with  the  provisions  of 

§  520.503  (a),  (c).  (d).  and  (g)  and 
paragraphs  (a)  {uid  (c)  of  §  520.506; 

(3)  The  occupation  must  not  be  one 
for  which  a  student-learner  application 
was  previously  submitted  by  the 
employer  and  a  special  certificate  was 
denied  by  the  Administrator. 

1520.503  What  must  I  damonatrate  In  my 
application  for  a  studant-laanMr  cartiflcata 
to  racalvaa  favoratila  ravlew? 

Each  student-learner  application  must 
demonstrate  that: 

(a)  The  training  program  under  which 
the  student-learner  will  be  employed  is 
a  bona  fide  vocational  training  program 
as  defined  in  subpart  C  of  this  part; 

(b)  The  employment  of  the  student- 
learner  at  subminimum  wages 
authorized  by  the  special  certificate 
must  be  necessary  to  prevent 
outailment  of  opportimities  for 
employment: 

(c)  The  student-learner  is  at  least 
sixteen  years  of  age,  or  at  least  eighteen 
years  of  age  if  employed  in  any 
occupation  which  the  Secretary  has 
declared  to  be  particularly  hazardous 
(see  part  570,  subpart  E,  of  this  chapter, 
but  note  the  specific  exemptions  for 
student-learners  in  several  of  the 
orders): 

(d)  The  occupation  for  which  the 
student-learner  is  receiving  preparatory 
training  requires  a  sufficient  degree  of 
skill  to  necessitate  a  substantial  learning 
period; 

(e)  llie  training  is  not  for  the  purpose 
of  acquiring  manual  dexterity  and  high 


production  speed  in  repetitive 
operations; 

(I)  The  employment  of  a  student- 
learner  will  not  have  the  effect  of 
displacing  a  worker  employed  in  the 
establishment: 

(g)  The  employment  of  the  student- 
learners  at  subminimum  wages  must  not 
tend  to  impair  or  depress  the  wage  rates 
or  working  standards  established  for 
experienced  workers  for  work  of  a  like 
or  comparable  character; 

(h)  llie  occupational  needs  of  the 
community  or  industry  warrant  the 
training  of  student-learners; 

(i)  There  are  no  serious  outstanding 
violations  of  the  provisions  of  a  student- 
learner  certificate  previously  issued  to 
the  employer,  or  serious  violations  of 
any  other  provisions  of  the  FLSA  by  the 
employer  which  provide  reasonable 
grounds  to  conclude  that  the  terms  of 
the  certfficate  would  not  be  complied 
with,  if  issued: 

(j)  The  issuance  of  such  a  certificate 
would  not  tend  to  prevent  the 
development  of  apprenticeship 
programs  in  accordance  with  the 
regulations  applicable  thereto  (subpart 
D  of  this  part)  or  would  not  impair 
established  apprenticeship  standards  in 
the  occupation  or  industry  involved; 
and 

(k)  The  niunber  of  student-learners  to 
be  employed  in  one  establishment  is  not 
more  ihan  a  small  proportion  of  its  work 
force. 

1520504  Whan  will  authority  to  pay 
atudant  laamara  aulMnlnlmum  wagaa 
bacome  affaethra? 

(a)  Certification  by  the  appropriate 
school  official  on  an  application  for  a 
special  student-learner  certificate  shall 
constitute  a  temporary  authorization. 
This  temporary  authorization  is 
effective  from  the  date  such  application 
is  forwarded  to  the  Wage  and  Hoxu 
Division  in  conformance  with  §  520.501. 

(b)  At  the  end  of  30  days,  this 
application  shall  become  the  permanent 
special  student-learner  certificate 
imless.  after  review,  the  Administrator 
denies  the  application,  issues  a 
certificate  wiUi  modified  terms  and 
conditions,  or  expressly  extends  the 
period  of  review. 

f  520506    How  Willi  be  notifiad  that  my 
request  to  employ  studant-laamars  at 
aubmlnlmum  wagaa  haa  been  denied  and 
can  I  appeal  the  denial? 

(a)  If,  after  review,  an  application  is 
denied,  notification  of  denial  will  be 
made  to  the  appropriate  school  official, 
the  employer  and  the  student.  This 
notification  will  occur  within  30  days 
following  the  date  such  application  was 
forwarded  to  the  Wage  and  Hour 
Division,  unless  additional  time  for 


review  is  o 
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review  is  considered  necessary  or 
appropriate. 

(b)  If  additional  time  for  review  is 
considered  necessary  or  appropriate,  the 
proper  school  official,  the  employer, 
and  the  student  shall  be  so  notified.  To 
the  extent  feasible,  the  Administrator 
may  provide  an  opportunity  to  other 
interested  persons  to  present  data  and 
views  on  the  application  before  denying 
a  special  student-learner  certificate. 

(c)  Whenever  a  notification  of  denial 
is  mailed  to  the  employer,  such  denial 
shall  be  without  prejudice  to  any 
subsequent  application,  except  under 
the  circumstances  referred  to  in 
$520.S02(i)(3). 

(d)  Section  520.204  describes  the 
procedures  for  requesting 
reconsideration  of  a  decision  to  grant  or 
deny  a  certificate. 

{520508   What  is  the  submlnlmum  wage 
f  or  ctudant-leemers  and  what  must  I  do  to 
eompty  wMi  the  tsnns  of  my  student- 
learner  csflfficsta? 

(a)  The  special  minimum  wage  rate 
paid  to  student-learners  shall  be  not  less 
than  75  percent  of  the  applicable 
minimum  imder  section  6(a)  of  the 
FLSA. 

(b)  Compliance  with  items  listed  for 
favorable  review  of  a  student-learner 
application  (§  540.503)  must  be 
demonstrated. 

(c)  (1)  The  number  of  hoius  of 
employment  training  each  week  at 
subminimum  wages  pursuant  to  a 
certificate,  when  added  to  the  hours  of 


school  instruction,  shall  not  exceed  40 
hours,  except  that  authorization  may  be 
granted  by  die  Administrator  for  a 
greater  niunber  of  hours  if  found  to  be 
justified  by  extraordinary 
circumstances. 

(2)  When  school  is  not  in  session  on 
any  school  day,  the  student-learner  may 
work  a  nimiber  of  hours  in  addition  to 
the  weekly  hours  of  employment 
training  authorized  by  the  certificate; 
provided, 

(i)  The  total  hours  worked  shall  not 
exceed  8  hours  on  any  such  day,  and 

(ii)  A  notation  shall  be  made  in  the 
employer's  records  to  the  effect  that 
school  not  being  in  session  was  the 
reason  additional  hovas  were  worked  on 
such  day. 

(3)  Diuring  the  school  term,  when 
school  is  not  in  session  for  the  entire 
week,  the  student-learner  may  work  at 
his/her  employment  training  a  number 
of  hours  in  the  week  in  addition  to  those 
authorized  by  the  certificate;  provided, 

(i)  The  total  hours  shall  not  exceed  40 
hours  in  any  such  week,  and 

(ii)  A  notation  shall  be  made  in  the 
employer's  records  to  the  efiisct  that 
school  not  being  in  session  was  the 
reason  additional  hours  were  worked  in 
such  week. 

(d)  A  special  student-learner 
certificate  shall  not  constitute 
authorization  to  pay  a  subminimum 
wage  rate  to  a  student-learner  in  any 
week  in  which  he/she  is  employed  for 
a  number  of  hours  in  addition  to  the 
number  authorized  in  the  certificate. 


except  as  provided  in  paragraphs  (c)(1). 
(2),  and  (3)  of  this  section. 

fSSOJOT    How  kmg  does  my  eerttflcaie 
fsmsln  In  effect? 

(a)  A  special  student-learner 
certificate  shall  be  effective  for  a  period 
not  to  exceed  the  length  of  one  school 
year  unless  a  longer  period  is  found  to 
be  justified  by  extraordinary 
circumstances.  These  drciunstanoes 
must  be  explained  in  detail  at  the  time 
of  application.  While  each  such  request 
will  be  considered  on  its  own  merit,  it 
is  anticipated  that  such  authorizations 
would  be  limited  to  occupations 
requiring  an  extended  period  of 
specialized  training; 

(b)  No  certificate  shall  authorize 
employment  training  beyond  the  date  of 
graduation. 

(c)  No  special  student-learner 
certificate  may  be  issued  retroactively. 

1520506    What  records,  In  addition  to 
those  requirad  by  part  516  of  this  chapter 
and  tS202M  of  this  part,  must  I  itesp  when 
student'teamsrs  are  employed? 

Any  worker  employed  as  a  student- 
learner  shall  be  identified  as  such  on  the 
payroll  records,  with  each  student- 
learner's  occupation  and  rate  of  pay 
being  shown.  Notations  should  be  made 
in  the  employer's  records  when 
additional  hours  are  worthed  by  reason 
of  school  not  being  in  session. 

IFR  Doc  07-3597  Filed  2-13-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health 

Recombinant  DNA  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
on  March  6-7, 1997.  The  meeting  will 
be  held  at  the  National  Institutes  of 
Health.  Building  3lC.  6th  Floor, 
Conference  Room  10,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892, 
starting  on  March  6, 1997,  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  5  p.m.  The  meeting  will 
reconvene  on  March  7, 1997,  at 
approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5  p.m.  The 
meeting  will  be  open  to  the  public  to 
discuss  Proposed  Actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Members  of  the 
public  wishing  to  speak  at  this  meeting 
may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

Ms.  Debra  W.  Knorr,  Acting  Director, 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health,  MSC  7010, 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  Phone 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  materials  to  be  discussed  at 
this  meeting,  roster  of  committee 
members,  and  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Knorr  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
govenunent  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 


attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  foUoW  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  January  30, 1997. 
Paula  N.  Hayes, 

Acting  Committee  Management  Officer, 
National  Institutes  of  Health. 
[FR  Doc.  97-3736  Filed  2-12-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

agency:  National  Institutes  of  Health 
(NIH),  PHS,  DHHS. 
ACTKM:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 

summary:  This  notice  sets  forth 
proposed  actions  to  be  taken  under  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496,  amended  59  FR  40170,  60  FR 
20726,  61  FR  1482.  61  FR  10004,  62  FR 
4782).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  There  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  (RAC)  at  its 
meeting  on  March  6-7, 1997.  After 
consideration  of  these  proposals  and 
comments  by  the  RAC,  the  NIH  Director 
will  issue  decisions  in  accordance  with 
the  NIH  Guidelines. 
DATES:  Interested  parties  are  invited  to 
submit  comments  concerning  this 
proposal.  Comments  received  by 
February  27, 1997,  will  be  reproduced 
and  distributed  to  the  RAC  for 
consideration  at  its  March  6-7, 1997, 
meeting.  After  consideration  of  this 
proposal  and  comments  by  the  RAC,  the 
NIH  Director  will  issue  decisions  in 
accordance  with  the  NIH  Guidelines. 
ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Debra  ICnorr,  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 


Health,  MSC  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010,  or  by  FAX  to 
301-496-9839. 

All  comments  received  in  response  to 
this  notice  will  be  considered  and  will 
be  available  for  public  inspection  in  the 
above  office  on  weekdays  between  the 
hours  of  8:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
MSC  7010,  6000  Executive  Boulevard, 
Suite  302,  Bethesda,  Maryland  20892- 
7010,  Phone  301-496-9838,  FAX  301- 
496-9839 

SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Amendment  to  the  Overall 
Procedures  for  Human  Gene  Transfer 
Protocols 

l-A.  Notice  of  Intent 

On  July  8, 1996,  the  NIH  Director 
published  a  Notice  of  Intent  to  Propose 
Amendments  to  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules  Regarding  Enhanced 
Oversight  of  Recombinant  DNA 
Activities  (61  FR  35774).  This  Notice  of 
Intent  proposed  modifications  in  NIH 
oversight  of  human  gene  transfer 
research.  Specifically,  it  was  proposed 
that  the  RAC  would  be  terminated  and 
that  all  approval  responsibilities  for 
recombinant  DNA  ex{>eriments 
involving  human  gene  transfer  would  be 
relinquished  to  the  Food  and  Drug 
Administration  (FDA),  which  retains 
statutory  authority  for  such  approval. 
Under  this  revised  oversight  structure,  a 
newly  created  ORDA  Advisory 
Committee  (OAC)  would  preserve 
continued  public  accountability  for 
recombinant  DNA  research.  To  ensure 
quality  and  efficiency  of  public 
discussion  of  the  scientific  merit  and 
the  ethical  issues  relevant  to  gene 
therapy  clinical  trials,  it  was  proposed 
that  the  NIH  Director  implement  a 
regular  series  of  Gene  Therapy  Policy 
Conferences  (GTPC).  Finally,  the 
proposal  assured  the  continuation  of  the 
publicly  available  comprehensive  NIH 
database  of  clinical  trials  with  human 
gene  transfer,  including  reporting  of 
adverse  events. 

In  response  to  the  Notice  of  Intent,  the 
NIH  received  71  written  comments  (90 
signatures)  reflecting  a  broad  spectrum 
of  public  opinion  on  the  proposed 
changes.  Comments  were  received  from 
a  variety  of  stakeholders,  including 
individuals  representing  academia. 
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industry,  patient  advocacy 
organiTations,  consiuner  advocacy 
organizations,  professional  scientific 
societies,  ethicists,  other  Federal 
agencies,  NIH-funded  investigators,  past 
and  present  RAC  members,  and  private 
citizens.  Careful  consideration  was 
given  to  each  of  the  written  comments 
that  were  submitted. 

I-B.  Proposed  Actions — November  1996 

On  November  22, 1996,  the  NIH 
E>irector  published  Notice  of  Proposed 
Actions  Under  the  NIH  Guidelines  for 
Research  Involving  Recombinant  ONA 
Molecvdes  (61  PR  59725).  The  Notice  of 
Proposed  Actions  was  in  response  to 
pubUc  opinion  and  in  keeping  with  the 
NIH  Director's  intent  to  increase  the 
usefulness  and  productivity  of  public 
discussion  of  gene  therapy. 

In  the  Proposed  Actions,  the  NIH 
Director  proposed  to:  (1)  Retain  the 
RAC,  while  modifying  its  roles  and 
responsibilities  relevant  to  human  gene 
therapy  research,  (2)  continue  RAC 
discussion  of  novel  human  gene  transfer 
experiments  without  RAC  approval  of 
individual  hiunan  gene  transfer 
experiments;  (3)  reduce  the  membership 
of  RAC  from  25  members  to  15 
members;  (4)  regularly  convene  GTPC; 
and  (5)  maintain  public  access  to  human 
gene  transfer  clinical  trial  information. 
The  following  summarizes  the  roles  and 
responsibilities  of  the  NIH  Director,  the 
RAC,  the  ORDA,  and  the  local 
institutions  under  the  Notice  of 
Proposed  Actions. 

I-B-1.  Proposed  Roles  and 
Responsibilities  in  Accordance  with  the 
NIH  Guidelines 

I-B-l-a.  The  NIH  EKrector 

The  roles  and  responsibilities  of  the 
NIH  Director  remain  imchanged  except 
for  relinquishing  approval  of  human 
gene  transfer  experiments,  and 
establishing  and  convening  Gene 
Therapy  Policy  Conferences.  The  NIH 
Director  is  responsible  for  estabUshing 
the  NIH  Guidelines,  overseeing  their 
implementation,  and  their  final 
interpretation;  promulgating 
requirements  as  necessary  to  implement 
the  NIH  Guidelines;  establistiing  and 
maintaining  the  RAC;  estabUshing  and 
maintaining  ORDA;  conducting  and 
supporting  training  programs  in 
laboratory  safety  for  Institutional 
Biosafety  Committee  members. 
Biological  Safety  Officers  and  other 
institutional  experts  (if  applicable). 
Principal  Investigators,  and  laboratory 
staff:  and  establishing  and  convening 
Gene  Therapy  Policy  Conferences. 


I-B-l-b.  The  Recombinant  DNA 
Advisory  Committee 

The  RAC  will  remain  a  chartered 
public  advisory  committee  to  the  NIH 
Director  regarding  recombinant  DNA 
research  conducted  in  compliance  with 
the  NIH  Guidelines.  The  RAC  will 
conduct  quarterly  meetings.  RAC 
members  will  continue  to  be  appointed 
by  the  DHHS  Secretary  or  his/her 
designee  for  4-year  terms.  RAC 
membership  will  be  reduced  from  25  to 
15  members.  At  least  eight  of  these 
members  shall  be  knowledgeable  in  the 
fields  of  molecular  genetics,  molecular 
biology,  recombinant  DNA  research,  or 
other  related  fields  and  at  least  four  of 
these  members  shall  be  persons 
knowledgeable  in  applicable  law, 
standards  of  professional  conduct  and 
practice,  public  attitudes,  the 
environment,  pubUc  health, 
occupational  health,  or  related  fields. 
Representatives  of  Federal  agencies 
shall  continue  to  serve  as  non-voting 
members. 

The  RAC  will  be  responsible  for:  (1) 
Identifying  novel  himian  gene  transfer 
experiments  deserving  of  public 
discussion  by  the  full  RAC  and 
transmitting  comments/ 
recommendations  about  specific  human 
gene  transfer  experiments  or  categories 
of  human  gene  transfer  experiments  to 
the  NIH  Director.  (2)  Identifying  novel 
ethical  issues  relevant  to  specific  human 
applications  of  gene  transfer  and 
recommending  appropriate 
modifications  to  the  Points  to  Consider 
that  will  provide  guidance  in  the 
preparation  of  relevant  Informed 
Consent  docimients.  (3)  Identifying 
novel  scientific  and  safety  issues 
relevant  to  specific  human  appUcations 
of  gene  transfer  and  recommending 
appropriate  modifications  to  the  Points 
to  Consider  that  will  provide  guidance 
in  the  design  and  submission  of  human 
gene  transfer  clinical  trials.  (4)  Publicly 
reviewing  human  gene  transfer  clinical 
trial  data  captured  by  NIH/ORDA  in 
accordance  with  the  annual  data 
reporting  requirements.  (5)  Identifying 
broad  scientific  and  ethical/social  issues 
relevant  to  gene  therapy  research  as 
potential  Gene  Therapy  Policy 
Conference  topics. 

The  RAC  will  advise  the  NIH  Director 
on  the  following  actions:  (1)  Adopting 
changes  in  the  NIH  Guidelines.  (2) 
Aligning  containment  levels,  changing 
containment  levels,  and  approving 
experiments  considered  as  Major 
Actions  under  the  NIH  Guidelines,  i.e., 
the  deliberate  transfer  of  a  drug 
resistance  trait  to  microorganisms  that 
are  not  known  to  acquire  the  trait 
naturally,  if  such  acquisition  could 


compromise  the  use  of  the  drug  to 
control  disease  agents  in  htunans, 
veterinary  medicine,  or  agricultiue.  (3) 
Promulgating  and  amending  Usts  of 
classes  of  recombinant  DNA  molecules 
to  be  exempt  from  the  NIH  Guidelines 
because  they  consist  entirely  of  DNA 
segments  from  species  that  exchange 
DNA  by  known  physiological  processes 
or  otherwise  do  not  present  a  significant 
risk  to  health  or  the  environment.  (4) 
Certifying  new  host-vector  systems. 

I-B-l-c.  Gene  Therapy  PoUcy 
Conferences  (GTPCs) 

In  order  to  enhance  the  depth  and 
value  of  public  discussion  relevant  to 
scientific,  safety,  and  ethical/societal 
imphcations  of  gene  therapy  research, 
the  NIH  Director  will  convene  GTPC  at 
regular  intervals.  As  appropriate,  the 
NDi  Director  may  convene  GITC 
immediately  following  scheduled  RAC 
meetings.  GTPC  will  be  administered  by 
the  NIH/ORDA.  Conference 
participation  will  not  involve  a  standing 
committee  membership  but  rather  will 
offer  the  unique  advantage  of 
assembling  numerous  participants  who 
possess  significant  scientific,  ethical, 
and  legal  expertise  and/or  interest  that 
is  dir^tly  applicable  to  a  specific  gene 
therapy  research  issue.  At  least  one 
member  of  the  RAC  will  serve  as  Co- 
chair  of  each  GTPC  and  report  the 
findings  of  the  GTPC  to  the  full 
committee  at  its  next  scheduled 
meeting.  The  RAC  representative  for 
each  GTPC  will  be  chosen  based  on  the 
participant's  area  of  expertise  relative  to 
the  specific  gene  therapy  research  issue 
to  be  discussed.  GTPC  will  have 
representation  from  other  Federal 
agencies,  including  the  FDA.  GTPCs 
will  focus  on  broad  over-arching  policy 
and  scientific  issues  related  to  gene 
therapy  research.  Proposals  for  GTPC 
topics  may  be  submitted  by  members  of 
the  RAC,  representatives  of  academia, 
industry,  patient  and  consumer 
advocacy  organizations,  other  Federal 
agencies,  professional  scientific 
societies,  and  the  general  pubUc.  GTPC 
topics  will  not  be  limited  to  discvission 
of  himian  appUcations  of  gene  therapy 
research,  i.e.,  they  may  include  basic 
research  on  the  use  of  novel  gene 
deUvery  vehicles,  or  novel  appUcations 
of  gene  transfer.  The  findings  of  the 
GTPC  will  be  transmitted  to  the  NIH 
Director  and  wiU  be  made  pubUcly 
available.  The  NIH  Director  anticipates 
that  this  pubUc  poUcy  forum  will  serve 
as  a  model  for  interagency 
communication  and  collaboration, 
concentrated  expert  discussion  of  novel 
scientific  issues  and  their  potential 
societal  impUcations,  and  enhanced 
opportunity  for  pubUc  discussion  of  the 
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potential  impact  of  such  applications  on 
human  health  and  the  environment 

I-B-l-d.  The  Office  of  Recombinant 
I^A  Activities  (ORDA) 

ORDA  is  an  organizational  unit  of  the 
NIH  Office  of  Science  Policy  within  the 
Office  of  the  Director.  ORDA  shall  serve 
as  a  focal  point  for  information  on 
recombinant  DNA  activities  and  provide 
advice  to  all  within  and  outside  NIH 
including  institutions,  Biological  Safety 
Officers.  Principal  Investigators,  Federal 
agencies,  state  and  local  governments, 
and  institutions  in  the  private  sector. 
ORDA's  responsibilities  include  (but  are 
not  limited  to)  the  following:  (1)  Serving 
as  the  focal  point  for  public  access  to 
stimmary  information  pertaining  to 
human  gene  transfer  experiments.  (2) 
Serving  as  the  focal  point  for  data 
management  o^human  gene  transfer 
experiments.  (3)  Administering  the 
annual  data  reporting  requirements  (and 
subsequent  review)  for  hmnan  gene 
transfer  experiments.  (4)  Transmitting 
comments/recommendations  arising 
from  public  RAC  discussion  of  a  novel 
human  gene  transfer  experiment  to  the 
NIH  Director.  RAC  recommendations 
shall  be  forwarded  to  the  Principal 
Investigator,  sponsoring  institution,  and 
other  Department  of  Health  and  Hiunan 
Services  (DHHS)  components,  as 
appropriate.  (5)  Collaborating  with 
Principal  Investigators,  Institutional 
Biosafety  Committees,  Institutiimal 
Review  Boards,  and  other  DHHS 
components,  to  ensure  human  gene 
transfer  experiment  registration 
compliance.  (6)  Administering  Gene 
Therapy  Policy  Conferences  as  deemed 
appropriate  by  the  NIH  Director.  (7) 
Reviewing  and  approving  experiments 
in  conjimction  with  ad  hoc  experts 
involving  the  cloning  of  genes  encoding 
for  toxin  moleailes  that  are  lethal  for 
vertebrates  at  an  LDjo  of  less  than  or 
equal  to  100  nanograms  per  kilogram 
body  weight  in  organisms  other  than 
Escherichia  coli  K-12.  (8)  Serving  as  the 
executive  secretary  of  the  RAC.  (9) 
Publishing  in  the  Federal  Register  the 
announcements  of  RAC  meetings  and 
tentative  agendas  at  least  15  days  in 
advance,  announcements  of  Gene 
Therapy  PoUcy  Conferences  and 
tentative  agendas  at  least  15  days  in 
advance,  proposed  Major  Actions  at 
least  15  days  prior  to  the  RAC  meeting; 
and  (10)  Reviewing  and  approving  the 
membership  of  an  institution's 
Institutional  Biosafety  Committee. 

I-B-l-e.  Local  Institutions 

The  Notice  of  Proposed  Actions 
would  change  the  roles  and 
responsibilities  of  local  institutions. 
Institutional  Biosafety  Committees. 


Biosafety  Officers,  Principal 
Investigators,  Animal  Facility  Directors, 
Greenhouse  Supervisors,  and  Human 
Gene  Therapy  experts  relevant  to 
recombinant  DNA  research  conducted 
in  comphance  with  the  NIH  Guidelines. 
These  changes  now  include  the 
following  requirements:  (1)  When  the 
institution  conducts  recombinant  DNA 
research  that  requires  Institutional 
Biosafety  Committee  approval,  the 
institution  shall  appoint  at  least  one 
individual  with  expertise  in  plant,  plant 
pathogen,  or  plant  pest  containment 
principles  (who  is  also  a  member  of  the 
Institutional  Biosafety  Committee);  (2) 
when  the  institution  conducts 
recombinant  DNA  research  that  requires 
Institutional  Biosafety  Committee 
approval,  the  institution  shall  appoint  at 
least  one  individual  with  expertise  in 
animal  containment  principles  (who  is 
also  a  member  of  the  Institutional 
Biosafety  Committee);  and  (3)  when  the 
institution  participates  in  or  sponsors 
recombinant  DNA  research  involving 
human  subjects,  the  institution  must 
ensure  that:  (a)  The  Institutional 
Biosafety  Committee  has  adequate 
expertise  and  training  (using  ad  hoc 
consultants  as  deemed  necessary)  and 
(b)  all  aspects  of  Appendix  M,  Points  to 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  Molecules  into  One 
or  More  Hiunan  Subjects  (Points  to 
Consider),  have  been  appropriately 
addressed  by  the  Principal  Investigator 
prior  to  submission  to  NIH/ORDA. 

I-C.  Recombinant  DNA  Advisory 
Committee  Meeting — December  1996 

During  the  December  9, 1996, 
Recombinant  DNA  Advisory  Committee 
meeting,  the  following  motions  were 
made: 

I-C-1.  Future  RAC  Membership- 
Committee  Motion  1 

A  motion  was  made  to  invite  former 
RAC  members  back  to  serve  as  ad  hoc 
consultants  in  order  to  ensure 
institutional  continuity  of  the  RAC.  The 
motion  passed  by  a  vote  of  15  in  favor, 
0  opposed,  and  no  abstentions. 

I-C-2.  Triggering  Mechanism  for  RAC 
Discussion — Committee  Motion  2 

A  motion  was  made  that:  (1)  The 
capacity  for  principal  investigators  and 
institutional  representatives  to  request 
public  RAC  discussion  of  an  individual 
gene  transfer  protocol  should  be 
deleted.  (2)  A  decision  by  the  RAC  to 
require  full  review  of  an  individual 
protocol  should  not  have  to  be  approved 
by  the  NIH  Director.  (3)  The  NIH 
Director  or  an  appropriate  FDA 
representative  may  also  request  RAC 


review  of  an  individual  protocol.  (4) 
Rather  than  a  majority  vote,  RAC 
recommendations  for  full  review  of  an 
individual  protocol  should  be  changed 
to  a  minimum  of  three  members.  (5)  The 
decision  regarding  necessity  for  RAC 
disaission  should  be  made  within  15 
working  days.  The  motion  passed  by  a 
vote  of  16  in  favor,  0  opposed,  and  no 
abstentions. 

I-G-3.  Feedback  Mechanism — 
Committee  Motion  3 

A  motion  was  made  to  request  FDA  to 
report  back  to  the  RAC  how  the  RAC 
recommendations  on  an  individiud 
protocol  were  implemented.  The  RAC 
should  require  investigators  to  provide 
additional  information  if  the  FDA 
information  is  not  adequate.  The  motion 
failed  by  a  vote  of  3  in  favor,  7  opposed, 
and  4  abstentions. 

I-C-4.  Feedback  Mechanisn) — 
Committee  Motion  4 

A  motion  was  made  to  require 
investigators  to  report  back  to  the  RAC 
in  writing  in  a  timely  fashion.  The 
report  should  include  a  statement  of 
how  the  investigators  have  responded  to 
RAC's  recommendations  and  any 
modifications  to  the  protocol  following 
FDA  review.  The  motion  passed  by  a 
vote  of  12  in  favor,  1  opposed,  and  1 
abstention. 

I-C-5.  Relationship  of  the  RAC  and 
GTPC— Committee  Motion  5 

A  motion  was  made  that  the  RAC. 
with  the  NIH  Director's  approval, 
should  have  the  primary  responsibility 
for:  (1)  Planning  the  GTPC  agendas,  and 
(2)  siunmarizing  GTPC 
recommendations  in  the  form  of  a  report 
back  to  the  NIH  Director.  The  close 
GTPC/RAC  relationship  should  not 
preclude  other  parties  from  suggesting 
GTPC  topics  and  GTPC  should  be 
convened  in  consultation  with  FDA. 
The  motion  passed  by  a  vote  of  13  in 
favor,  0  opposed,  and  2  abstentions. 

I-C-6.  Proposed  Actions  Concepts — 
Committee  Motion  6 

A  motion  was  made  to  accept  the 
overall  concepts  put  forward  in  the 
Proposed  Actions  as  published  in  the 
November  22, 1996,  Federal  Register 
(61  FR  59725).  Specifically:  (1)  Retain 
the  RAC,  while  modifying  its  roles  and 
responsibilities  relevant  to  human  gene 
therapy  research,  (2)  continue  RAC 
discussion  of  novel  human  gene  transfer 
experiments  without  RAC  approval  of 
individual  human  gene  transfer 
experiments;  (3)  reduce  the  membership 
of  RAC  from  25  members  to  15 
members;  (4)  regularly  convene  GTPC; 
and  (5)  maintain  pubUc  access  to  human 
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gene  transfer  clinical  trial  infonnation. 
The  members  of  the  RAC  noted  that 
several  minor  modifications  still 
remained  unresolved,  particularly  with 
regard  to  the  future  disc\ission  of  gene 
therapy  protocols  and  defining  the  role 
of  the  RAC  relative  to  the  GTPCs.  The 
RAC  recommended  that  final  action  on 
the  Proposed  Actions  should  be 
postponed  to  the  March  6-7, 1997,  RAC 
meeting,  in  order  to  more  fully  address 
these  unresolved  issues.  The  motion 
passed  by  a  vote  of  12  in  favor,  0 
opposed,  and  2  abstentions. 

n.  Meetings  Between  the  NIH  and  FDA 
Regarding  Simultaneous  Submission  to 
Human  Gene  Transfer  Protocols  to  the 
NIH  and  the  FDA 

In  a  letter  dated  November  20. 1996, 
Dr.  Andra  Miller,  Cytokine  and  Gene 
Therapy  Branch,  Center  of  Biologies 
Evaluation  and  Research,  FDA, 
requested  that  the  NIH  Guidelines 
should  be  amended  regarding 
procedures  for  simultaneous  submission 
of  Appendix  M  material  to  the  RAC  and 
FDA.  In  her  November  20, 1996,  letter. 
Dr.  Miller  states: 

"  *  •  *  (1)  Remove  the  requirement 
for  submission  of  Appendix  M  to  the 
FDA.  The  FDA  does  not  accept 
Appendix  M  in  place  of  an  IND 
submission.  The  FDA  is  not  proposed  to 
be  and  need  not  be  included  in  the 
decision  making  process  to  identify 
protocols  to  undergo  full  RAC  review. 
Therefore,  there  is  no  reason  for 
sponsors  to  submit  Appendix  M 
materials  to  the  FDA. 

"(2)  Explore  the  feasibility  of  a 
unified  format  for  submission  of 
protocols  to  the  RAC  and  FDA.  This 
would  relieve  the  sponsor  of  the  burden 
of  preparing  duplicative  submission  to 
satisfy  each  agency. 

"(3)  Estabhsh  a  mechanism  for  FDA 
staff  to  bring  general  issues  of  novelty 
and  concern  to  the  RAC  for  discussion. 
This  will  provide  a  mechanism  for 
public  input  toward  the  resolution  of 
issues  we  all  must  consider  and  provide 
direction  for  policy  development  and 
growth  in  the  field  of  gene  therapy." 

On  January  27. 1997,  NIH  and  FDA 
staff  met  to  consider  amendments  to  the 
NIH  Guidelines  that  incorporate  the 
recommendations  of  both  the  NIH  and 
the  FDA  with  regard  to  simultaneous 
submission  of  human  gene  transfer 
protocols.  The  recommendations  of  NIH 
and  FDA  staff  are  incorporated  below  in 
the  Proposed  Actions  Regarding  the 
Overall  Procedures  for  Hiunan  Gene 
Transfer  Protocol. 


m.  Proposed  Actions  Regarding  the 
Overall  Procedures  for  Human  Gene 
Transfin-  Prolocok 

The  NIH  vrill  consider  the  following 
proposed  actions  imder  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules: 

(Note:  Editorial  changes  and  updating  of 
references  have  been  incorporated  to  clarify 
the  document  1  • 

III-A.  Proposed  Amendments  to  Section 
I,  Scope  of  the  NIH  Guidelines 

Section  I  is  proposed  to  be  amended 
to  read: 

Section  I.  Scope  of  the  NIH  Guidelines 
Section  I-A.  Purpose 

(This  section  remains  imchanged.] 

Section  I-A-1 .  Any  recombinant  DNA 
experiment,  which  according  to  the  NIH 
Guidelines  requires  approval  by  the 
NIH,  must  be  submitted  to  the  NIH  or 
to  another  Federal  agency  that  has 
jiuisdiction  for  review  and  approval. 
Once  approvals,  or  other  applicable 
clearances,  have  been  obtained  from  a 
Federal  agency  other  than  the  NIH 
(whether  the  experiment  is  referred  to 
that  agency  by  the  NIH  or  sent  directly 
there  by  the  submitter),  the  experiment 
may  proceed  without  the  necessity  for 
NIH  review  or  approval.  (See  exception 
in  Section  I-A-l-a  regarding 
requirement  for  human  gene  transfer 
protocol  registration.) 

Section  I-A-l-a.  Experiments 
involving  the  deliberate  transfer  of 
recombinant  DNA  or  DNA  or  RNA 
derived  from  recombinant  DNA  into 
human  subjects  (human  gene  transfer) 
cannot  be  initiated  without 
simultaneous  submission  to  both  NIH/ 
ORDA  and  the  FDA  of  such  information 
on  the  proposed  experiment  as  is 
prescribed  by  those  agencies. 
Submission  of  hiunan  gene  transfer 
protocols  to  the  NIH  will  be  in  the 
format  described  in  Appendix  M-I, 
Submission  Requirements — Human 
Gene  Transfer  Experiments,  of  the  NIH 
Guidelines.  Submission  to  NIH  shall  be 
for  registration  purposes  and  will  ensure 
continued  pubUc  access  to  relevant 
human  gene  transfer  information 
conducted  in  compliance  with  the  NIH 
Guidelines.  Submission  of  human  gene 
transfer  protocols  to  the  FDA  will  biB  in 
the  format  described  in  21  CFR,  Chapter 
I,  Subchapter  D,  Part  312,  Subpart  B, 
Section  23,  IND  Content  and  Format.  • 

If  a  determination  is  made  that  an 
experiment  will  undergo  full  RAC 
discussion.  NIH/ORDA  will 
immediately  notify  the  Principal 
Investigator.  RAC  members  may  forward 
requests  for  additional  infonnation 
relevant  to  a  specific  protocol  through 


NIH/ORDA  to  the  Principal  Investigator. 
In  making  a  defermination  whether  an 
experiment  is  novel,  and  thus  deserving 
of  full  RAC  disaission,  reviewers  will 
examine  the  scientific  rational, 
scientific  content  (relative  to  other 
proposals  reviewed  by  the  RAC], 
whether  the  preliminary  in  vitro  and  in 
vivo  data  were  obtained  in  appropriate 
models  and  are  sufficient,  and  whether 
questions  related  to  safety,  efficacy,  and 
social/ethical  contest  have  been 
resolved.  RAC's  recommendation(s)  on  a 
specific  hiunan  gene  transfer 
experiment  will  be  forwarded  to  the 
NDI  Director,  the  Principal  Investigator, 
the  sponsoring  institution,  and  to  other 
Department  of  Health  and  Human 
Services  (DHHS)  components,  as 
appropriate. 

Section  I-B.  Definition  of  Recombinant 
DNA  Molecules 

[This  section  remains  unchanged.) 
Section  I-C.  General  AppUcabiUty 

Section  I-C-1.  The  NIH  Guidelines 
are  applicable  to: 

Section  I-C-l-a.  All  recombinant 
DNA  research  within  the  United  States 
(U.S.)  or  its  territories  that  is  within  the 
category  of  research  described  in  either 
Section  I-C-l-a-(l)  or  Section  I-C-1- 
a-{2). 

Section  I-C-l-a-{l).  Research  that  is 
conducted  at  or  sponsofed  by  an 
institution  that  receives  any  support  for 
recombinant  DNA  research  from  the 
NIH.  including  research  performed 
directly  by  the  NIH.  An  individual  who 
receives  support  for  research  involving 
recombinant  DNA  must  be  associated 
with  or  sponsored  by  an  institution  that 
assumes  the  responsibiUties  assigned  in 
the  NIH  Guidelines. 

Section  I-C-l-a-{2).  Research  that 
involves  testing  in  hiunans  of  materials 
containing  recombinant  DNA  developed 
with  NIH  funds,  if  the  institution  that 
developed  those  materials  sponsors  or 
participates  in  those  projects. 
Participation  includes  research 
collaboration  or  contractual  agreements, 
not  mere  provision  of  research 
materials. 

Section  l-C-l-b.  All  recombinant 
DNA  research  performed  abroad  that  is 
within  the  category  of  research 
described  in  either  Section  I-C-l-b-(l) 
or  Section  I-C-l-b-{2). 

Section  I-C-l-b-d).  Research 
supported  by  NIH  funds. 

Section  l^-l-b-(2).  Research  that 
involves  testing  in  humans  of  materials 
containing  recombinant  DNA  developed 
with  NIH  funds,  if  the  institution  that 
developed  those  materials  sponsors  or 
participates  in  those  projects. 
Participation  includes  research 
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collaboration  or  contractual  agreements, 
not  mere  provision  of  research 
materials. 

Section  I-C-l-b-{3).  If  the  host 
country  has  established  rules  for  the 
conduct  of  recombinant  DNA  research, 
then  the  research  must  be  in  compliance 
with  those  rules.  If  the  host  country 
does  not  have  such  rules,  the  proposed 
research  must  be  reviewed  and 
approved  by  an  NIH-approved 
Institutional  Biosafety  Committee  or 
equivalent  review  body  and  accepted  in 
writing  by  an  appropriate  national 
governmental  authority  of  the  host 
country.  The  safety  practices  that  are 
employed  abroad  must  be  reasonably 
consistent  with  the  NIH  Guidelines. 

Section  I-D.  Compliance  With  the  NIH 
Guidelines 

As  a  condition  for  NIH  funding  of 
recombinant  DNA  research,  institutions 
shall  ensiu^  that  such  research 
conducted  at  or  sponsored  by  the 
institution,  irrespective  of  the  source  of 
funding,  shall  comply  with  the  NIH 
Guidelines. 

Information  concerning 
noncompliance  with  the  NIH  Guidelines 
may  be  brought  forward  by  any  person. 
It  should  be  delivered  to  both  NIH/ 
ORDA  and  the  relevant  institution.  The 
institution,  generally  through  the 
Institutional  Biosafety  Committee,  shall 
take  appropriate  action.  The  institution 
shall  forward  a  complete  report  of  the 
incident  recommending  any  further 
action  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010,  6000  Executive 
Boulevard,  Suite  302.  Bethesda, 
Maryland  20892-7010.  (301)  496-9838. 

In  cases  where  NIH  proposes  to 
suspend,  limit,  or  terminate  financial 
assistance  because  of  noncompliance 
with  the  NIH  Guidelines,  appUcable 
DHHS  and  I>ubUc  Health  Service 
procedures  shall  govern. 

The  pohcies  on  compUance  are  as 
follows: 

Section  I-D-1.  All  NIH-funded 
projects  involving  recombinant  DNA 
techniques  must  comply  with  the  NIH 
Guidelines.  Non-compliance  may  result 
in:  (i)  Suspension,  limitation,  or 
termination  of  financial  assistance  for 
the  noncompliant  NIH-funded  research 
project  and  of  NIH  funds  for  other 
recombinant  DNA  research  at  the 
institution,  or  (ii)  a  requirement  for 
prior  NWapproval  of  any  or  all 
recombinant  DNA  projects  at  the 
institution. 

Section  I-D-2.  All  non-NIH  funded 
projects  involving  recombinant  DNA 
techniques  conducted  at  or  sponsored 
by  an  institution  that  receives  NIH 
funds  for  projects  involving  such 


techniques  must  comply  with  the  NIH 
Guidelines.  Noncompliance  may  result 
in:  (i)  Suspension,  limitation,  or 
termination  of  NIH  funds  for 
recombinant  DNA  research  at  the 
institution,  or  (ii)  a  requirement  for 
prior  NIH  approval  of  any  or  all 
recombinant  DNA  projects  at  the 
institution. 

[The  remainder  of  Section  I  is  proposed 
to  be  renumbered  to  reflect  above 
changes.] 

in-B.  Proposed  Amendments  to  Section 

II,  Safety  Considerations 

The  second  paragraph  of  Section  11- 
A-3  is  proposed  to  be  amended  to  read: 

Section  n-A-3.  Comprehensive  Risk 
Assessment 

*  *  *  A  final  assessment  of  risk  based 
on  these  considerations  is  then  used  to 
set  the  appropriate  containment 
conditions  for  the  experiment  (see 
Section  II-B.  Containment).  The 
containment  level  required  may  be 
equivalent  to  the  Risk  Group 
classification  of  the  agent  or  it  may  be 
raised  or  lowered  as  a  result  of  the 
above  considerations.  The  Institutional 
Biosafety  Committee  must  approve  the 
risk  assessment  and  the  biosafety 
containment  level  for  recombinant  DNA 
experiments  described  in  Sections  III-A. 
Experiments  that  Require  Institutional 
Biosafety  Committee  Approval,  RAC 
Review,  and  NIH  Director  Approval 
Before  Initiation,  m-B.  Experiments  that 
Require  NIH/ORDA  and  Institutional 
Biosafety  Committee  Approval  Before 
Initiation,  III-C.  Experiments  that 
Require  Institutional  Biosafety 
Committee  and  Institutional  Review 
Board  Approvals  and  NIH/ORDA 
Registration  Before  Initiation,  and  III-D, 
Experiments  that  Require  Institutional 
Biosafety  Committee  Approval  Before 
Initiation  *  *  * 

ni-C.  Proposed  Amendments  to  Section 

III,  Experiments  Covered  by  the  NIH 
Guidelines 

Section  in  is  proposed  to  be  amended 
to  read: 

Section  III.  Experiments  Covered  by  the 
NIH  Guidelines 

This  section  describes  six  categories 
of  experiments  involving  recombinant 
DNA:  (i)  Those  that  require  Institutional 
Biosafety  Committee  (IBC)  approval, 
RAC  review,  and  NIH  Director  approval 
before  initiation  (see  Section  III-A),  (ii) 
those  that  require  NIH/ORDA  and 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Section 
III-B).  (iii)  those  that  require 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  approvals 


and  NIH/ORDA  registration  before 
initiation  (see  Section  III-C),  (iv)  those 
that  require  Institutional  Biosafety 
0)mmittee  approval  before  initiation 
(see  Section  ni-D).  (v)  those  that  require 
Institutional  Biosafety  Committee 
notification  simultaneous  with 
initiation  (see  Section  III-E),  and  (vi) 
those  that  are  exempt  from  the  NIH 
Guidelines  (see  Section  m-F). 

Note:  If  an  experiment  fells  into  Sections 
ni-A,  m-B.  or  m-C  and  one  of  the  other 
sections,  the  rules  pertaining  to  Sections  m- 
A,  m-B,  or  ra-C  shall  be  followed.  If  an 
experiment  falls  into  Section  ID-F  and  into 
either  Sections  m-D  or  III-E  as  well,  the 
experiment  is  cxinsidered  exempt  from  the 
NIH  Guidelines. 

Any  change  in  contaimnent  level, 
which  is  different  from  those  specified 
in  the  NIH  Guidelines,  may  not  be 
initiated  without  the  express  approval 
of  NIH/ORDA  (see  Section  IV-C-l-b- 
(2)  and  its  subsections.  Minor  Actions). 

Section  in-A.  Experiments  That  Require 
Institutional  Biosafety  Committee 
Approval.  RAC  Review,  and  NIH 
Director  Approval  Before  Initiation 

(See  Section  IV-C-l-b-<l),  Major 
Actions) 

Section  ni-A-l.  Major  Actions  Under 
the  NIH  Guidelines 

Experiments  considered  as  Major 
Actions  under  the  NIH  Guidelines 
cannot  be  initiated  without  submission 
of  relevant  information  on  the  proposed 
experiment  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010.  6000  Executive 
Boulevard.  Suite  302.  Bethesda, 
Maryland  20892-7010,  (301)  496-9838. 
the  publication  of  the  proposal  in  the 
Federal  Register  for  15  days  of 
comment,  review  by  the  RAC.  and 
specific  approval  by  the  NIH.  The 
containment  conditions  or  stipulation 
requirements  for  such  experiments  will 
be  recommended  by  the  RAC  and  set  by 
the  NIH  at  the  time  of  approval.  Such 
experiments  require  Institutional 
Biosafety  Committee  approval  before 
initiation.  Specific  experiments  already 
approved  are  included  in  Appendix  D, 
Major  Actions  Taken  imder  the  NIH 
Guidelines,  which  may  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health/ 
MSC  7010, 6000  Executive  Boulevard, 
Suite  302,  Bethesda,  Maryland  20892- 
7010,  (301)  496-9838. 

Section  III-A-1-a.  The  deliberate 
transfer  of  a  drug  resistance  trait  to 
microorganisms  that  are  not  known  to 
acquire  the  trait  naturally  (see  Section 
V-B,  Footnotes  and  References  of 
Sections  I-IV),  if  such  acquisition  could 
compromise  the  use  of  the  drug  to 
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control  disease  agents  in  humahs, 
veterinary  medicine,  or  agriculture,  will 
be  reviewed  by  the  RAC. 

Section  m-B.  Experiments  That  Require 
^4IH/ORDA  and  Institutional  Biosafety 
Committee  Approval  Before  Initiation 

Experiments  in  this  category  cannot 
be  initiated  without  submission  of 
relevant  information  on  the  proposed 
experiment  to  NIH/ORDA.  The 
containment  conditions  for  such 
experiments  will  be  determined  by  NIH/ 
ORDA  in  consultation  with  ad  hoc 
experts.  Such  experiments  require 
Institutional  Biosafety  Committee 
approval  before  initiation  (see  Section 
IV-B-2-b-{l),  Institutional  Biosafety 
Committee). 

Section  m-B-l.  Experiments  Involving 
the  Cloning  of  Toxin  Molecules  With 
LDso  of  Less  Than  100  Nanograms  per 
Kilogram  Body  Weight 

Deliberate  formation  of  recombinant 
DNA  containing  genes  for  the 
biosynthesis  of  toxin  molecules  lethal 
for  vertebrates  at  an  LDjo  of  less  than 
100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as 
the  botiilinum  toxins,  tetanus  toxin, 
diphtheria  toxin,  and  Shigella 
dysenteriae  neurotoxin).  Specific 
approval  has  been  given  for  the  cloning 
in  Escherichia  coli  K-12  of  DNA 
containing  genes  coding  for  the 
biosynthesis  of  toxic  molecules  which 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  micrograms  per 
kilogram  body  weight.  Specific 
experiments  already  approved  under 
this  section  may  be  obtained  from  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health/MSC  7010. 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838. 

Section  m-C  Experiments  That  Require 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  Approvals 
and  NIH/ORDA  Registration  Before 
Initiation 

Section  ni-C-l.  Experiments  Involving 
the  Deliberate  Transfer  of  Recombinant 
DNA  or  DNA  or  RNA  Derived  From 
Recombinant  DNA  Into  Human  Subjects 

Experiments  involving  the  deUberate 
transfer  of  recombinant  DNA  or  DNA  or 
RNA  derived  from  recombinant  DNA 
into  human  subjects  (human  gene 
transfer)  cannot  be  initiated  without 
simultaneous  submission  of  relevant 
information  on  the  proposed  experiment 
to  both  NIH/ORDA  and  the  FDA. 
Submission  to  NIH/ORDA  shall  be  for 
registration  purposes  and  will  ensure 
continued  public  access  to  relevant 
human  gene  transfer  information 


conducted  in  compliance  with  the  NIH 
Guidelines.  Submission  of  hmnan  gene 
transfer  protocols  to  the  NIH  will  t^  in 
the  format  described  in  Appendix  M-I, 
Submission  Requirements — Himian 
Gene  Transfer  Experiments,  of  the  NIH 
Guidelines.  Submission  of  human  gene 
transfer  protocols  to  the  FDA  will  be  in 
the  format  described  in  21  CFR,  Chapter 
I,  Subchapter  D,  Part  312,  Subpart  B, 
Section  23,  IND  Content  and  Format. 
Prior  to  submission  of  a  himian  gene 
transfer  experiment  to  NIH/ORDA,  the 
Principal  Investigator  must  obtain 
Institutional  Biosafety  Committee  (IBC) 
approval  from  each  institution  that  will 
handle  recombinant  DNA  material  that 
is  to  be  administered  to  himian  subjects 
and  Institutional  Review  Board  approval 
from  each  institution  in  which  human 
subjects  will  undergo  gene  transfer. 
Specifically:  (1)  Any  institution 
involved  in  the  production  of  the 
vectors  for  human  appUcation,  (2)  any 
institution  at  which  there  is  ex  vivo 
transduction  of  the  recombinant  DNA 
material  into  target  cells  for  human 
application,  and  (3)  any  institution  at 
which  the  recombinant  DNA  material 
will  be  directly  administered  to  himian 
subjects.  These  local  committee 
approvals  and  relevant  protocol 
documentation  shall  be  submitted  to 
NIH/ORDA  for  registration  purposes 
and  determination  regarding  the 
necessity  of  full  RAC  review  and 
approval/disapproval. 

The  RAC  prefers  that  submission  to 
NIH/ORDA  in  accordance  vnth 
Appendix  M-I,  Submission 
Requirements — Human  Gene  Transfer 
Experiments,  of  the  NIH  Guidelines, 
contain  no  proprietary  data  or  trade 
secrets,  enabling  all  aspects  of  the 
review  to  be  open  to  the  public. 
Following  receipt  by  NIH/ORDA, 
relevant  information  shall  be  entered 
into  the  NIH  human  gene  transfer 
database  for  registration  purposes. 
Summary  information  pertaining  to  the 
human  gene  transfer  protocol  will  be 
forwarded  to  RAC  members.  The  NIH/ 
ORDA  summary  information  shall 
include  comparisons  to  previously 
registered  protocols.  Specific  items  of 
similarity  to  previous  experiments 
include  (but  are  not  limited  to):  (i)  Gene 
delivery  vehicle,  (ii)  functional  gene, 
(iii)  marker  gene,  (iv)  packaging  cell  (if 
applicable),  (v)  disease  application,  (vi) 
route  of  administration,  and  (vii)  patient 
selection  criteria. 

RAC  members  shall  notify  NIH/ORDA 
within  15  working  days  if  the  protocol 
has  been  determined  to  represent  novel 
characteristics  requiring  further  public 
discussion. 

Full  RAC  review  of  an  individual 
human  gene  transfer  experiment  can  be 


initiated  by  the  NIH  Director  or 
recommended  to  the  NIH  Director  by:  (i) 
Three  or  more  RAC  members,  or  (ii) 
other  Federal  agencies.  An  individual 
human  gene  transfer  experiment  that  is 
recommended  for  full  RAC  review 
should  represent  novel  characteristics 
deserving  of  public  discussion.  RAC 
recommendations  on  a  specific  human 
gene  transfer  experiment  shall  be 
forwarded  to  the  NIH  Director,  the 
Principal  Investigator,  the  sponsoring 
institution,  and  other  Department  of 
Health  and  Human  Services  (DHHS) 
components,  as  appropriate. 

Note:  For  specific  directives  concerning  the 
use  of  retroviral  vectors  for  gene  delivery, 
consult  Appendix  B-V-1,  Murine  Rstioviral 
Vectors.  r 

Section  m^.  Experiments  That  Require 
Institutional  Biosafety  Committee 
Approval  Before  Initiation 

[This  section  remains  imchanged  except 
for  renimibering  and  reference  changes 
due  to  renumbering.) 

Section  m-^.  Experiments  That  Reqtiire 
Institutional  Biosafety  Conmiittee 
Notice  Simultaneous  With  Initiation 

[This  section  remains  unchanged  except 
for  reniunbering  and  reference  changes 
due  to  renumbering.) 

Section  m-^.  Exempt  Experiments 

[This  section  remains  imchanged  except 
for  renumbering  and  reference  changes 
due  to  renumbering.) 

M-D.  Proposed  Amendments  to  Section 
IV,  Roles  and  Responsibilities 

Section  IV  is  proposed  to  be  amended 
to  read: 

SECTION  IV.  ROLES  AND 
RESPONSIBILITIES 

Section  IV-A.  Policy 

The  safe  conduct  of  experiments 
involving  recombinant  DNA  depends  on 
the  individual  conducting  such 
activities.  The  NIH  Guidelines  caimot 
anticipate  every  possible  situation. 
Motivation  and  good  judgment  are  the 
key  essentials  to  protection  of  health 
and  the  environment.  The  NIH 
Guidelines  are  intended  to  assist  the 
institution.  Institutional  Biosafety 
Committee,  Biological  Safety  Officer, 
and  Principal  Investigator  in 
determining  safeguards  that  should  be 
implemented.  The  NIH  Guidelines  will 
never  be  complete  or  final  since  all 
conceivable  experiments  involving 
recombinant  DNA  cannot  be  foreseen. 
Therefore,  it  is  the  responsibility  of  the 
institution  and  those  associated  with  it 
to  adhere  to  the  intent  of  the  NIH 
Guidelines  as  well  as  to  their  specifics. 
Each  institution  (and  the  Institutional 
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Biosafety  Committee  acting  on  its 
behalf)  is  responsible  for  ensuring  that 
all  recombinant  DNA  research 
conducted  at  or  sponsored  by  that 
institution  is  conducted  in  compliance 
with  the  NIH  Guidelines.  General 
recognition  of  institutional  authority 
and  responsibility  properly  establishes 
accountabihty  for  safe  conduct  of  the 
research  at  the  local  level.  The  following 
roles  and  responsibilities  constitute  an 
administrative  framework  in  which 
safety  is  an  essential  and  integral  part  of 
research  involving  recombinant  DNA 
molecules.  Further  clarifications  and 
interpretations  of  roles  and 
responsibilities  will  be  issued  by  the 
NIH  as  necessary. 

Section  IV-B.  Responsibilities  of  the 
Institution 

Section  IV-B-l.  General  Information 

Each  institution  conducting  or 
sponsoring  recombinant  DNA  research 
which  is  covered  by  the  NIH  Guidelines 
is  responsible  for  ensuring  that  the 
research  is  conducted  in  hill  conformity 
with  the  provisions  of  the  NIH 
Guidelines.  In  order  to  fulfill  this 
responsibiUty,  the  institution  shall: 

Section  IV-B-l-a.  Establish  and 
implement  policies  that  provide  for  the 
safe  conduct  of  recombinant  DNA 
research  and  that  ensure  compliance 
with  the  NIH  Guidelines.  As  part  of  its 
general  responsibilities  for 
implementing  the  NIH  Guidelines,  the 
institution  may  establish  additional 
procedures,  as  deemed  necessary,  to 
govern  the  institution  and  its 
components  in  the  discharge  of  its 
responsibilities  under  the  NIH 
Guidelines.  Such  procedures  may 
include:  (i)  statements  formulated  by  the 
institution  for  the  general 
implementation  of  the  NIH  Guidelines, 
and  (ii)  any  additional  precautionary 
steps  the  institution  deems  appropriate. 

Section  IV-B-l-b.  Establish  an 
Institutional  Biosafety  Committee  that 
meets  the  requirements  set  forth  in 
Section  rV-E^2-fl  and  carries  out  the 
fimctions  detailed  in  Section  IV-B-2-b. 

Section  FV-B-l-c.  Appoint  a 
Biological  Safety  Officer  (who  is  also  a 
member  of  the  Institutional  Biosafety 
Committee)  if  the  institution:  (i) 
Conducts  recombinant  DNA  research  at 
Biosafety  Level  (BL)  3  or  BL4,  or  (ii) 
engages  in  large  scale  (greater  than  10 
hters)  research.  The  Biological  Safety 
Officer  carries  out  the  duties  specified 
in  Section  fV-B-3. 

Section  IV-B-l-d.  Appoint  at  least 
one  individual  mth  expertise  in  plant, 
plant  pathogen,  or  plant  pest 
containment  principles  (who  is  also  a 
member  of  the  Institutional  Biosafety 


Committee)  if  the  institution  conducts 
recombinant  DNA  research  that  requires 
Institutional  Biosafety  Committee 
approval  in  accordance  with  Appendix 
F,  Physical  and  Biological  Containment 
for  Recombinant  DNA  Research 
Involving  Plants. 

Section  IV-B-l-e.  Appoint  at  least 
one  individual  with  expertise  in  animal 
containment  principles  (who  is  also  a 
member  of  the  Institutional  Biosafety 
Committee)  if  the  institution  conducts 
recombinant  DNA  research  that  requires 
Institutional  Biosafety  Committee 
approval  in  accordance  with  Appendix 
Q,  Physical  and  Biological  Containment 
for  Recombinant  DNA  Research 
Involving  Animals. 

Section  IV-B-l-f.  When  the 
institution  participates  in  or  sponsors 
recombinant  DNA  research  involving 
human  subjects,  the  institution  must 
ensure  that:  (i)  The  Institutional 
Biosafety  Committee  has  adequate 
expertise  and  training  (using  ad  hoc 
consultants  as  deemed  necessary)  and 
(ii)  all  aspects  of  Appendix  M,  Points  to 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  Molecules  into  One 
or  More  Human  Subjects  (Points  to 
Consider),  have  been  appropriately 
addressed  by  the  Principal  Investigator 
prior  to  submission  to  NIH/ORDA. 
Institutional  Biosafety  Committee 
approval  must  be  obtained  from  each 
institution  that  will  handle  recombinant 
DNA  material  that  is  to  be  administered 
to  human  subjects. 

Section  fV-B-l-g.  Assist  and  ensure 
compliance  with  the  NIH  Guidelines  by 
Principal  Investigators  conducting 
research  at  the  institution  as  specified  in 
Section  IV-B-4. 

Section  IV-B-l-h.  Ensure  appropriate 
training  for  the  Institutional  Biosafety 
Committee  Chair  and  members, 
Biological  Safety  Officer  {md  other 
containment  experts  (when  applicable). 
Principal  Investigators,  and  laboratory 
staff  regarding  laboratory  safety  and 
implementation  of  the  NIH  Guidelines. 
The  Institutional  Biosafety  Committee 
Chair  is  responsible  for  ensuring  that 
Institutional  Biosafety  Committee 
members  are  appropriately  trained.  The 
Principal  Investigator  is  responsible  for 
ensiuing  that  laboratory  staff  are 
appropriately  trained.  The  institution  is 
responsible  for  ensuring  that  the 
Principal  Investigator  has  sufficient 
training;  however,  this  responsibility 
may  be  delegated  to  the  Institution^ 
Biosafety  Committee. 

Section  IV-B-l-i.  Determine  the 
necessity  for  health  surveillance  of 
personnel  involved  in  connection  with 
individual  recombinant  DNA  projects; 
and  if  appropriate,  conduct  a  health 


surveillance  program  for  such  projects. 
The  institution  shall  establish  and 
maintain  a  health  surveillance  program 
for  personnel  engaged  in  large  scale 
research  or  production  activities 
involving  viable  organisms  containing 
recombinant  DNA  molecules  which 
require  BL3  containment  at  the 
laboratory  scale.  The  institution  shall 
establish  and  maintain  a  health 
surveillance  program  for  personnel 
engaged  in  animal  research  involving 
viable  recombinant  DNA-containing 
microorganisms  that  require  BL3  or 
greater  containment  in  the  laboratory. 
The  Laboratory  Safety  Monograph 
discusses  various  components  of  such  a 
program  (e.g.,  records  of  agents  handled, 
active  investigation  of  relevant  illnesses, 
and  the  maintenance  of  serial  serum 
samples  for  monitoring  serologic 
changes  that  may  result  fit)m  the 
employees'  work  experience).  Certain 
medical  conditions  may  place  a 
laboratory  worker  at  increased  risk  in 
any  endeavor  where  infectious  agents 
are  handled.  Examples  cited  in  the 
Laboratory  Safety  Monograph  include 
gastrointestinal  disorders  and  treatment 
with  steroids,  immimosuppressive 
drugs,  or  antibiotics.  Workers  with  such 
disorders  or  treatment  should  be 
evaluated  to  determine  whether  they 
should  be  engaged  in  research  with 
potentially  hazardous  organisms  during 
their  treatment  or  illness.  Copies  of  the 
Laboratory  Safety  Monograph  are 
available  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health/MSC  7010,  6000 
Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838.  . 

Section  IV-B-l-j.  Report  any 
significant  problems,  violations  of  the 
NIH  Guidelines,  or  any  significant 
research-related  accidents  and  illnesses 
to  NIH/ORDA  within  thirty  days,  imless 
the  institution  determines  that  a  report 
has  already  been  filed  by  the  Principal 
Investigator  or  Institutional  Biosafety 
Committee.  Reports  shall  be  sent  to  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health/MSC  7010. 
6000  Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838. 

Section  IV-B-2.  Institutional  Biosafety 
Committee  (IBC) 

The  institution  shall  establish  an 
Institutional  Biosafety  Committee  whose 
responsibilities  need  not  be  restricted  to 
recombinant  DNA.  The  Institutional 
Biosafety  Committee  shall  meet  the 
following  requirements: 
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Section  IV-B-2-a.  Membership  and 
Procedures 

Section  IV-B-2-a-{l).  The 
Institutional  Biosafety  Committee  must 
be  comprised  of  no  fewer  than  five 
members  so  selected  that  they 
collectively  have  experience  and 
expertise  in  recombinant  DNA 
technology  and  the  capability  to  assess 
the  safety  of  recombinant  DNA  research 
and  to  identify  any  potential  risk  to 
public  health  or  the  environment.  At 
least  two  members  shall  not  be  affiliated 
with  the  institution  (apart  from  their 
membership  on  the  Institutional 
Biosafety  Committee)  and  who  represent 
the  interest  of  the  surroimding 
community  with  respect  to  health  and 
protection  of  the  environment  (e.g., 
officials  of  state  or  local  public  health  or 
environmental  protection  agencies, 
members  of  other  local  governmental 
bodies,  or  persons  active  in  medical, 
occupational  health,  or  environmental 
concerns  in  the  community).  The 
Institutional  Biosafety  Committee  shall 
include  at  least  one  individual  with 
expertise  in  plant,  plant  pathogen,  or 
plant  pest  containment  principles  when 
experiments  utilizing  Appendix  P, 
Physical  and  Biological  Containment  for 
Recombinant  DNA  Research  Involving 
Plants,  require  prior  approval  by  the 
Institutional  Biosafety  Committee.  The 
Institutional  Biosafety  Committee  shall 
include  at  least  one  scientist  with 
expertise  in  animal  containment 
principles  when  experiments  utilizing 
Appendix  Q,  Physical  and  Biological 
Containment  for  Recombinant  DNA 
Research  Involving  Animals,  require 
Institutional  Biosafety  Committee  prior 
approval.  When  the  institution  conducts 
recombinant  DNA  research  at  BL3,  BL4, 
or  Large  Scale  (greater  than  10  liters),  a 
Biological  Safety  Officer  is  mandatory 
and  shall  be  a  member  of  the 
Institutional  Biosafety  Committee  (see 
Section  IV-B-3,  Biological  Safety 
Officer).  When  the  institution 
participates  in  or  sponsors  recombinant 
DNA  research  involving  human 
subjects,  the  institution  must  ensure 
that:  (i)  The  Institutional  Biosafety 
Committee  has  adequate  expertise  and 
training  (using  ad  hoc  consultants  as 
deemed  necessary)  and  (ii)  all  aspects  of 
Appendix  M,  Points  to  Consider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Hiunan 
Subjects  (Points  to  Consider),  have  been 
appropriately  addressed  by  the 
Ptindpal  Investigator  prior  to 
submission  to  NDl/ORDA.  Institutional 
Biosafety  Committee  approval  must  be 
obtained  from  each  institution  that  will 


handle  recombinant  DNA  material  that 
is  to  be  administered  to  human  subjects. 

Note:  Individuals,  corporations,  and 
institutions  not  otherwise  covered  by  the  NIH 
Guidelines,  are  encouraged  to  adhere  to  the 
standards  and  procedures  set  forth  in 
Sections  I  through  IV  (see  Section  IV-E, 
Voluntary  Compliance.  The  policy  and 
procedures  for  establishing  an  Institutional 
Biosafety  Committee  under  Voluntary 
Compliance,  are  specified  in  Section  IV^-2, 
Institutional  Biosafety  Committee  Approval). 

Section  IV-B-2-a-{2).  In  order  to 
ensure  the  competence  necessary  to 
review  and  approve  recombinant  DNA 
activities,  it  is  recommended  that  the 
Institutional  Biosafety  Committee:  (i) 
Include  persons  with  expertise  in 
recombinant  DNA  technology, 
biological  safety,  and  physical 
contaiiunent;  (ii)  include  or  have 
available  as  consultants  persons 
knowledgeable  in  institutional 
commitments  and  policies,  applicable 
law,  standards  of  professional  conduct 
and  practice,  community  attitudes,  and 
the  environment,  and  (iii)  include  at 
least  one  member  representing  the 
laboratory  technical  staff. 

Section  IV-B-2-a-(3).  The  institution 
shall  file  an  annual  report  with  NIH/ 
ORDA  which  includes:  (i)  A  roster  of  all 
Institutional  Biosafety  Conunittee 
members  clearly  indicating  the  Chair, 
contact  person.  Biological  Safety  Officer 
(if  applicable),  plant  expert  (if 
applicable),  and  animal  expert  (if 
applicable);  and  (ii)  biographical 
sketches  of  all  Institutional  Biosafety 
Committee  members  (including 
commimity  members). 

Section  IV-B-2-a-{4).  No  member  of 
an  Institutional  Biosafety  Committee 
may  be  involved  (except  to  provide 
information  requested  by  the 
Institutional  Biosafety  Committee)  in 
the  review  or  approval  of  a  project  in 
which  he/she  has  been  or  expects  to  be 
engaged  or  has  a  direct  financial 
interest. 

Section  IV-B-2-a-(5).  The  institution, 
that  is  ultimately  responsible  for  the 
efi'ectiveness  of  the  Institutional 
Biosafety  Committee,  may  establish 
procedures  that  the  Institutional 
Biosafety  Committee  shall  follow  in  its 
initial  and  continuing  review  and 
approval  of  applications,  proposals,  and 
activities. 

Section  IV-B-2-a-(6).  When  possible 
and  consistent  with  protection  of 
privacy  and  proprietary  interests,  the 
institution  is  encouraged  to  open  its 
Institutional  Biosafety  Committee 
meetings  to  the  public. 

Section  IV-B-2-<i-{7).  Upon  request, 
the  institution  shall  make  available  to 
the  public  all  Institutional  Biosafety 
Committee  meeting  minutes  and  any 


documents  submitted  to  or  received 
from  funding  agencies  which  the  latter 
are  required  to  make  available  to  the 
public.  If  public  comments  are  made  on 
Institutional  Biosafety  Committee 
actions,  the  institution  shall  forward 
both  the  public  comments  and  the 
Institutional  Biosafety  Committee's 
response  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010,  6000  Executive 
Boulevard.  Suite  302,  Bethesda. 
Maryland  20892-7010.  (301)  496-9838. 

Section  IV-B-2-b.  Functions 

On  behalf  of  the  institution,  the 
Institutional  Biosafety  Committee  is 
responsible  for: 

Section  IV-B-2-b-(l).  Reviewing 
recombinant  DNA  research  conducted  at 
or  sponsored  by  the  institution  for 
compliance  with  the  NIH  Guidelines  as 
specified  in  Section  HI,  Experiments 
Covered  by  the  NIH  GuideUnes,  and 
approving  those  research  projects  that 
are  found  to  conform  with  the  NIH 
Guidelines.  This  review  shall  include: 
(i)  Independent  assessment  of  the 
containment  levels  required  by  the  NIH 
Guidelines  for  the  proposed  research; 
(ii)  assessment  of  the  facilities, 
procedures,  practices,  and  training  and  - 
expertise  of  personnel  involved  in 
recombinant  DNA  research;  and  (iii) 
ensiuing  compliance  with  all 
surveillance,  data  reporting,  and  adverse 
event  reporting  requirements  required 
by  the  NIH  Guidelines. 

Section  rV-B-2-b-(2).  Notifying  the 
Principal  Investigator  of  the  results  of 
the  Institutional  Biosafety  Committee's 
review  and  approval. 

Section  lV-B-2-b-{3).  Lowering 
containment  levels  for  certain 
experiments  as  specified  in  Section  III- 
C-2-a,  Experiments  in  which  DNA  from 
Human  or  Animal  Pathogens  (Risk 
Group  2,  Risk  Group  3,  Risk  Group  4,  or 
Restricted  Agents  is  Cloned  into 
Nonpathogenic  Prokaryotic  or  Lower 
Eukaryotic  Host-Vector  Systems. 

Section  IV-B-2-b-(4).  Setting 
containment  levels  as  specified  in 
Sections  III-C— 4-b,  Experiments 
Involving  Whole  Animals,  and  III-C-5. 
Experiments  Involving  Whole  Plants. 

Section  IV-B-2-b-{5).  Periodically 
reviewing  recombinant  DNA  research 
conducted  at  the  institution  to  ensure 
compliance  with  the  NIH  Guidelines. 

Section  IV-B-2-b-(6).  Adopting 
emergency  plans  povering  accidental 
spills  and  personnel  contamination 
resulting  from  recombinant  DNA 
research. 

Note:  The  Laboratory  Saiiety  Monograph 
describes  basic  elements  for  developing 
specific  procedures  dealing  with  major  spills 
of  potentially  hazardous  materials  in  the 
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laboratory,  including  information  and 
references  about  decontamination  and 
emergency  plans.  The  NIH  and  the  Centers 
for  Disease  Control  and  Prevention  are 
available  to  provide  consultation  and  direct 
assistance,  if  necessary,  as  posted  in  the 
Laboratory  Safety  Monograph.  The 
institution  shall  cooperate  with  the  state  and 
local  public  health  departments  by  reporting 
any  significant  research-related  illness  or 
accident  that  may  be  hazardous  to  the  public 
health. 

Section  IV-B-2-b-(7).  Reporting  any 
significant  problems  with  or  violations 
of  the  NIH  Guidelines  and  any 
significant  research-related  accidents  or 
illnesses  to  the  appropriate  institutional 
official  and  NIH/ORDA  within  30  days, 
unless  the  Institutional  Biosafety 
Conunittee  determines  that  a  report  has 
already  been  filed  by  the  Principal 
Investigator.  Reports  to  NIH/ORDA  shall 
be  sent  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20692-7010,  (301)  496-9838. 

Section  IV-B-2~b-{8).  The 
Institutional  Biosafety  Committee  may 
not  authorize  initiation  of  exp>eriments 
which  are  not  expUcitly  covered  by  the 
NIH  Guidelines  until  NIH  (with  the 
advice  of  the  RAG  when  required) 
establishes  the  containment 
requirement. 

Section  IV-B-2-b-{9).  Performing 
such  other  functions  as  may  be 
delegated  to  the  Institutional  Biosafety 
Gommittee  imder  Section  IV-B-2, 
Institutional  Biosafety  Gommittee. 

Section  IV-B-3.  Biological  Safety 
Officer  (BSO) 

Section  IV-B-3~a.  The  institution 
shall  appoint  a  Biological  Safety  Officer 
if  it  engages  in  large  scale  research  or 
production  activities  involving  viable 
organisms  containing  recombinant  DNA 
molecules. 

Section  IV-B-3-b.  The  institution 
shall  appoint  a  Biological  Safety  Officer 
if  it  engages  in  recombinant  DNA 
research  at  BL3  or  BL4.  The  Biological 
Safety  Officer  shall  be  a  member  of  the 
Institutional  Biosafety  Gommittee. 

Section  IV-B-3-c.  The  Biological 
Safety  Officer's  duties  include,  but  are 
not  limited  te: 

Section  IV-B-3~c-(l).  Periodic 
inspections  to  ensure  that  laboratory 
standards  are  rigorously  followed; 

Section  IV-B-3~c~(2).  Reporting  to  the 
Institutional  Biosafety  Gommittee  and 
the  institution  any  significant  problems, 
violations  of  the  NIH  Guidelines,  and 
any  significant  research-related 
accidents  or  illnesses  of  which  the 
Biological  Safety  Officer  becomes  aware 
unless  the  Biological  Safety  Officer 


determines  that  a  report  has  already 
been  filed  by  the  Principal  Investigator; 

Section  IV-B-3-c-(3).  Developing 
emergency  plans  for  handling  accidental 
spills  and  personnel  contamination  and 
investigating  laboratory  accidents 
involving  recombinant  DNA  research; 

Section  IV-B-3-c-(4).  Providing 
advice  on  laboratory  security; 

Section  IV-B-3-c-(5).  Providing 
technical  advice  to  Principal 
Investigators  and  the  Institutional 
Biosafety  Gommittee  on  research  safety 
procedures. 

Note:  See  the  Laboratory  Safety  Monograph 
for  additional  information  on  the  duties  of 
the  Biological  Safety  Officer. 

Section  IV-B-4.  Plant,  Plant  Pathogen, 
or  Plant  Pest  Gontaiiunent  Expert 

When  the  institution  conducts 
recombinant  DNA  research  that  requires 
Institutional  Biosafety  Gommittee 
approval  in  accordance  with  Appendix 
P,  Physical  and  Biological  Gontainment 
for  Recombinant  DNA  Research 
Involving  Plants,  the  institution  shall 
appoint  at  least  one  individual  with 
expertise  in  plant,  plant  pathogen,  or 
plant  j)est  containment  principles  (who 
is  also  a  member  of  the  Institutional 
Biosafety  Gommittee). 

Section  IV-B-5.  Animal  Gontaiiunent 
Expert 

When  the  institution  conducts 
recombinant  DNA  research  that  requires 
Institutional  Biosafety  Gommittee 
approval  in  accordance  with  Appendix 
Q,  Physical  and  Biological  Containment 
for  Recombinant  DNA  Research 
Involving  Animals,  the  institution  shall 
appoint  at  least  one  individual  with 
expertise  in  animal  contaiiunent 
principles  (who  is  also  a  member  of  the 
Institutional  Biosafety  Gommittee). 

Section  rV-B-6.  Human  Gene  Therapy 
Expert 

When  the  institution  participates  in  or 
sponsors  recombinant  DNA  research 
involving  human  subjects,  the 
institution  must  ensure  that:  (i)  The 
Institutional  Biosafety  Gommittee  has 
adequate  expertise  and  training  (using 
ad  hoc  consultants  as  deemed 
necessary)  and  (ii)  all  aspects  of 
Appendix  M,  Points  to  Gonsider  in  the 
Design  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects  (Points  to  Gonsider),  have  been 
appropriately  addressed  by  the 
Principal  Investigator  prior  to 
submission  to  NIH/OFi)A.  Institutional 
Biosafety  Gommittee  approval  must  be 
obtained  fi-om  each  institution  that  will 
handle  recombinant  DNA  material  that 
is  to  be  administered  to  human  subjects. 


Section  rV-B-7.  Principal  Investigator 
(PI) 

On  behalf  of  the  institution,  the 
Principal  Investigator  is  responsible  for 
full  compliance  with  the  NIH 
Guidelines  in  the  conduct  of 
recombinant  DNA  research. 

Section  IV-B-7-a.  General 
Responsibilities 

As  part  of  this  general  responsibility, 
the  Principal  Investigator  shall: 

Section  IV-B-7-a-{l).  Initiate  or 
modify  no  recombinant  DNA  research 
which  requires  Institutional  Biosafety  « 
Gommittee  approval  prior  to  initiation 
(see  Sections  UI-A,  III-B,  III-G,  and  m- 
D,  Experiments  Govered  by  the  NIH 
Guidelines)  until  that  research  or  the 
proposed  modification  thereof  has  been 
approved  by  the  Institutional  Biosafety 
Gonunittee  and  has  met  all  other 
requirements  of  the  NIH  Guidelines; 

Section  rV-B-7-a-{2).  Determine 
whether  experiments  are  covered  by 
Section  IH-i),  Experiments  that  Require 
Institutional  Biosafety  Gommittee 
Notice  Simultaneous  with  Initiation, 
and  that  the  appropriate  procedures  are 
followed; 

Section  IV-B-7-a-(3).  Report  any 
significant  problems,  violations  of  the 
NIH  Guidelines,  or  any  significant 
research-related  accidents  and  illnesses 
to  the  Biological  Safety  Officer  (where 
applicable),  Greenhouse/Animal 
.Facility  Director  (where  applicable). 
Institutional  Biosafety  Gommittee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  (if  applicable]  within  30 
days.  Reports  to  NIH/ORDA  shall  be 
sent  to  the  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health/ 
MSG  7010,  6000  Executive  Boulevard, 
Suite  302,  Bethesda,  Maryland  20892- 
7010,  (301)  496-9838: 

Section  IV-B-7-a-(4).  Report  any  new 
information  bearing  on  the  NIH 
Guidelines  to  the  Institutional  Biosafety 
Gommittee  and  to  NIH/ORDA  (reports  to 
NIH/ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health/MSG  7010,  6000 
Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838); 

Section  IV-B-7-a-{5).  Be  adequately 
trained  in  good  microbiological 
techniques; 

Section  IV-B-7-a-{6).  Adhere  to 
Institutional  Biosafety  Gommi,ttee- 
approved  emergency  plans  for  handling 
accidental  spills  and  i>ersonnel 
contamination;  and 

Section  IV-B-7-a-(7),  Gomply  with 
shipping  requirements  for  recombinant 
DNA  molecules  (see  Appendix  H, 
Shipment,  for  shipping  requirements 
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and  the  Laboratory  Safety  Monograph 
for  technical  recommendations). 

Section  IV-B-7-b.  Submissions  by  the 
Principal  Investigator  to  the  NIH/ORDA 

The  Principal  Investigator  shall: 

Section  IV-B-7-b-(l).  Submit 
information  to  NIH/ORDA  for 
certification  of  new  host-vector  systems; 

Section  IV-B-7-b-(2).  Petition  NTH/ 
ORDA.  with  notice  to  the  Institutional 
Biosafety  Committee,  for  proposed 
exemptions  to  the  NDi  Guidelines; 

Section  IV-B-7-b-(3).  Petition  NIH/ 
ORDA,  with  concurrence  of  the 
Institutional  Biosafety  Committee,  for 
approval  to  conduct  experiments 
specified  in  Sections  ID-A-1,  Major 
Actions  Under  the  NIH  Guidelines,  and 
m-B,  Experiments  that  Require  NIH/ 
ORDA  and  Institutional  Biosafety 
Committee  Approval  Before  Initiation; 

Section  IV-B-7-b-{4).  PetiUon  NIH/ 
ORDA  for  determination  of  containment 
for  experiments  requiring  case-by-case 
review;  and 

Section  IV-B-7~b-{5}.  Petition  NIH/ 
ORDA  for  determination  of  containment 
for  experiments  not  covered  by  the  NIH 
Guidelines. 

Section  IV-B-7-b-(6).  Ensure  that  all 
aspects  of  Appendix  M,  Points  to 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  Molecules  into  One 
or  More  Human  Subjects,  have  been 
appropriately  addressed  prior  to 
submission  of  himian  gene  therapy 
experiments  to  NIH/ORDA. 

Section  IV-B-7-c.  Submissions  by  the 
Principal  Investigator  to  the 
Institutional  Biosafety  Committee 

The  Principal  Investigator  shall: 

Section  IV-B-7-c-(l).  Make  an  initial 
determination  of  the  required  levels  of 
physical  and  biological  containment  in 
accordance  with  the  NIH  Guidelines; 

Section  lV-B-7-c-(2).  Select 
appropriate  microbiological  practices 
and  laboratory  techniques  to  be  used  for 
the  research; 

Section  IV-B-7-c-(3).  Submit  the 
initial  research  protocol  and  any 
subsequent  changes  (e.g.,  changes  in  the 
source  of  DNA  or  host-vector  system),  if 
covered  under  Sections  III-A,  III-B,  III- 
C,  or  m-D  (Experiments  Covered  by  the 
NIH  Guidelines),  to  the  Institutional 
Biosafety  Committee  for  review  and 
approval  or  disapproval;  and 

Section  IV-B-7-c-(4).  Remain  in 
commimication  with  the  Institutional 
Biosafety  Committee  throughout  the 
conduct  of  the  project. 

Section  IV-B-7-d.  Responsibilities  of 
the  Principal  Investigator  Prior  to 
Initiating  Research 

The  Principal  Investigator  shall: 


Section  IV-B-7-d-(l).  Make  available 
to  all  laboratory  staff  the  protocols  that 
describe  the  potential  biohazards  and 
the  precautions  to  be  taken; 

Section  IV-B-7-d-(2).  Instruct  and 
train  laboratory  staff  in:  (i)  The  practices 
and  techniques  required  to  ensiire 
safety,  and  (ii)  the  procedures  for 
dealing  with  accidents;  and 

Section  IV-B-7-d-{3).  Inform  the 
laboratory  staff  of  the  reasons  and 
provisions  for  any  precautionary 
medical  practices  advised  or  requested 
(e.g.,  vaccinations  or  serum  collection). 

'  Section  IV-B-7-e.  Responsibilities  of 
the  Principal  Investigator  During  the 
Conduct  of  the  Research 

The  Principal  Investigator  shall: 

Section  IV-B-7-e-(l).  Supervise  the 
safety  performance  of  die  laboratory 
staff  to  ensure  that  the  required  safety 
practices  and  techniques  are  employed; 

Section  IV-B-7-e-(2).  Investigate  and 
report  any  significant  problems 
pertaining  to  the  operation  and 
implementation  of  containment 
practices  and  procedures  in  writing  to 
the  Biological  Safety  Officer  (where 
applicable).  Greenhouse/ Animal 
Facility  Director  (where  applicable),  the 
Institutional  Biosafety  Committee,  NIH/ 
ORDA,  and  other  appropriate 
authorities  (if  applicable)  (reports  to  the 
NIH/ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health/MSC  7010, 6000 
Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838); 

Section  IV-B-7-e-(3).  Correct  work 
errora  and  conditions  that  may  resiilt  in 
the  release  of  recombinant  DNA 
materials;  and 

Section  IV-B-7-e-(4).  Ensure  the 
integrity  of  the  physical  contaixunent 
(e.g.,  biological  safety  cabinets)  and  the 
biological  containment  (e.g.,  purity  and 
genotypic  and  phenotypic 
characteristics). 

Section  IV-B-7-e-(5).  Comply  with 
annual  data  reporting  and  adverse  event 
reporting  requirements  for  human  gene 
transfer  experiments  (see  Appendix  M- 
Vn,  Reporting  Requirements — ^Human 
Gene  Transfer  Protocols). 

Section  IV-C.  Responsibihties  of  the 
National  Institutes  of  Health  (NIH) 

Section  IV-C-1.  NIH  Director 

The  NIH  Director  is  responsible  for:  (i) 
Establishing  the  NIH  Guidelines,  (ii) 
overseeing  their  implementation,  and 
(iii)  their  final  interpretation.  The  NIH 
Director  has  responsibilities  under  the 
NIH  Guidelines  that  involve  ORDA  and 
the  RAC.  ORDA's  responsibilities  under 
the  NIH  Guidelines  are  administrative. 


Advice  from  the  RAC  is  primarily 
scientific,  technical,  and  ethical.  In 
certain  drcimistances,  there  is  specific 
opportimity  for  public  comment  with 
published  response  prior  to  final  action. 

Section  IV-C-l-a.  General 
Responsibilities 

The  NIH  Director  is  responsible  few: 

Section  IV-C~l-a-(l).  PromiUgating 
requirements  as  necessary  to  implement 
the  NIH  GuideUnes; 

Section  IV-C-l-a-(2).  Establishing 
and  maintaining  the  RAC  to  carry  out 
the  responsibilities  set  forth  in  Section 
IV-C-2,  Recombinant  DNA  Advisory 
Committee  (RAC  membership  is 
specified  in  its  chartw  and  in  Section 
IV-C-2); 

Section  IV-C-l~a-(3).  Establishing 
and  maintaining  NIH/ORDA  to  carry  out 
the  responsibilities  defined  in  Section 
IV-C-3,  Office  of  Recombinant  DNA 
Activities; 

Section  IV-C-l-a-(4).  Conducting  and 
supporting  training  programs  in 
laboratory  safety  for  Institutional 
Biosafety  Committee  members. 
Biological  Safety  Officers  and  other 
institutional  experts  (if  appUcable), 
Principal  Investigators,  and  laboratory 
staff. 

Section  IV-C-l-a~{5).  Establishing 
and  convening  Gene  Therapy  Policy 
Conferences  as  described  in  Appendix 
M,  Points  to  Consider  in  the  Design  and 
Submission  of  Protocols  for  the  Transfer 
of  Recombinant  DNA  Molecides  into 
One  or  More  Human  Subjects. 

Section  IV-C-l-b.  Specific 
Responsibihties 

In  carrying  out  the  responsibihties  set 
forth  in  this  section,  the  NIH  Director, 
or  a  designee  shall  weigh  each  proposed 
action  through  appropriate  analysis  and 
consultation  to  determine  whether  it 
comphes  with  the  NIH  Guidelines  and 
presents  no  significant  risk  to  health  or 
the  environment. 

Section  IV-C-l-b-{l).  Major  Actions 

To  execute  Major  Actions,  the  NIH 
Director  shall  seek  the  advice  of  the 
RAC  and  provide  an  opportimity  for 
pubhc  and  Federal  agency  comment. 
Specifically,  the  Notice  of  Meeting  and 
Proposed  Actions  shall  be  pubUshed  in 
the  Federal  Register  at  least  15  days 
before  the  RAC  meeting.  The  NIH 
Director's  decision/recommendation  (at 
his/her  discretion)  may  be  published  in 
the  Federal  Register  for  15  days  of 
comment  before  final  action  is  taken. 
The  NIH  Director's  final  decision/ 
recommendation,  along  with  responses 
to  pubUc  comments,  shall  be  published 
in  the  Federal  Register.  The  RAC  and 
Institutional  Biosafety  Committee  Chairs 
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shall  be  notified  of  the  following 
decisions: 

Section  IV-C-l-b-(lHah  Changing 
containment  levels  for  types  of 
experiments  that  are  specified  in  the 
NDl  Guidelines  when  a  Major  Action  is 
involved; 

Section  IV-C-l~b-(l)-(b).  Assigning 
containment  levels  for  types  of 
experiments  that  are  not  explicitly 
considered  in  the  NIH  Guidelines  when 
a  Major  Action  is  involved: 

Section  IV-C-l-b-{lHc). 
Promulgating  and  amending  a  Ust  of 
classes  of  recombinant  DNA  moleciiles 
to  be  exempt  from  the  NIH  Guidelines 
because  they  consist  entirely  of  DNA 
segments  from  species  that  exchange 
DNA  by  known  physiological  processes 
or  otherwise  do  not  present  a  significant 
risk  to  health  or  the  environment; 

Section  IV-C-l-b-dMd).  Permitting 
experiments  specified  by  Section  lU-A, 
Experiments  that  Reqiiire  Institutional 
Biosafety  Committee  Approval,  RAC 
Review,  and  NIH  Director  Approval 
Before  Initiation; 

Section  IV-C-l-b-(i)-(e).  Certifying 
new  host-vector  systems  with  the 
exception  of  minor  modifications  of 
already  certified  systems  (the  standards 
and  procedures  for  certification  are 
described  in  Appendix  I-D,  Certification 
of  Ho6t- Vector  Systems).  Minor 
modifications  constitute  (e.g.,  those  of 
minimal  or  no  consequence  to  the 
properties  relevant  to  containment);  and 

Section  IV-C-l-b-(lHf)-  Adopting 
other  changes  in  the  NIH  Guidelines. 

Section  IV-C-l-b-(2).  Minor  Actions 

NIH/ORDA  shall  carry  out  certain 
functions  as  delegated  to  it  by  the  NIH 
Director  (see  Section  IV-C-3,  Office  of 
Recombinant  DNA  Activities).  Minor 
Actions  (as  determined  by  NDi/ORDA 
in  consultation  with  the  RAC  Chair  and 
one  or  more  RAC  members,  as 
necessary)  will  be  transmitted  to  the 
RAC  and  Institutional  Biosafety 
Committee  Chairs: 

Section  IV-C-l-b-{2Ha).  Changing 
containment  levels  for  experiments  that 
are  specified  in  Section  ID,  Experiments 
Covered  by  the  NIH  Guidelines  (except 
when  a  Major  Action  is  involved); 

Section  IV-C-l-b-(2Hb).  Assigning 
containment  levels  for  experiments  not 
expUdtly  considered  in  the  NIH 
Guidelines; 

Section  lV-C-l-b-{2Hc).  Revising  the 
Classification  of  Etiologic  Agents  for  the 
purpose  of  these  NIH  Guidelines  (see 
Section  V-A.  Footnotes  and  References 
of  Sections  I-IV). 

Section  IV-C-l-b-(2Hcl).  Interpreting 
the  NIH  Guidelines  for  experiments  to 
which  the  NIH  Guidelines  do  not 
specifically  assign  containment  levels; 


Section  IV-C-l-b-(2He).  Setting 
containment  imder  Sections  m-C-l-d, 
Experiments  Using  Risk  Group  2,  Risk 
Group  3,  Risk  Group  4,  or  Restricted 
Agents  as  Host-Vector  Systems,  and  III- 
C-2-b,  Experiments  in  which  DNA  from 
Risk  Group  2,  Risk  Group  3,  Risk  Group 
4,  or  Restricted  Agents  is  Cloned  into 
Nonpathogenic  Prokaryotic  or  Lower 
Eukaryotic  Host-Vector  Systems; 

Section  IV-C-l-b-(2)-(f).  Approving 
minor  modifications  of  already  certified 
host-vector  systems  (the  standards  and 
procedures  for  such  modifications  are 
described  in  Appendix  I-II,  Certification 
of  Host-Vector  Systems); 

Section  IV-C-l-b-(2Hg).  Decertifying 
already  certified  host-vector  systems; 

Section  [V-C-l-b-(2Mhh  Adding 
new  entries  to  the  list  of  molecules  toxic 
for  vertebrates  (see  Appendix  F, 
Containment  Conditions  for  Cloning  of 
Genes  Coding  for  the  Biosynthesis  of 
Molectiles  Toxic  for  Vertebrates);  and 

Section  IV-C-l-b-{2Hi)-  Determining 
appropriate  containment  conditions  for 
experiments  according  to  case 
precedents  developed  imder  Section  IV- 
C-l-b-(2Hc). 

Section  IV-C-2.  Recombinant  DNA 
Advisory  Committee  (RAC) 

The  RAC  is  responsible  for  carrying 
out  specified  functions  cited  below  as 
well  as  others  assigned  under  its  charter 
or  by  the  DHHS  Secretary  and  the  NIH 
Director.  The  RAC  consists  of  15  voting 
members  including  the  Chair,  appointed 
by  the  DHHS  Secretary  or  his/her 
designee,  at  least  8  of  whom  are  selected 
from  authorities  knowledgeable  in  the 
fields  of  molecular  genetics,  molecular 
biology,  recombinant  DNA  research,  or 
other  scientific  fields.  At  least  4 
members  of  the  RAC  shall  be  persons 
knowledgeable  in  applicable  law, 
standards  of  professional  conduct  and 
practice,  pubUc  attitudes,  the 
environment,  public  health, 
occupational  health,  or  related  fields. 
Representatives  bom  Federal  agencies 
shall  serve  as  non-voting  members. 
Nominations  for  the  RAC  may  be 
submitted  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of 
Health/MSC  7010,  6000  Executive 
Boulevard,  Suite  302,  Bethesda, 
Maryland  20892-7010.  (301)  496-9838. 

All  meetings  of  the  RAC  shall  be 
announced  in  the  Federal  Register. 
including  tentative  agenda  items,  IS 
days  before  the  meeting.  Final  agendas, 
if  modified,  shall  be  available  at  least  72 
hours  before  the  meeting.  No  item 
defined  as  a  Major  Action  imder  Section 
IV-C-l-b-{l)  may  be  added  to  an 
agenda  following  Federal  Register 
publication. 

The  RAC  shall  be  responsible  for: 


Section  IV-C-2-a.  Advising  the  NIH 
Director  on  the  following  actions:  (1) 
Adopting  changes  in  the  NIH 
Guidelines.  (2)  Assigning  containment 
levels,  changing  containment  levels,  and 
approving  experiments  considered  as 
Major  Actions  under  the  NIH 
Guidelines,  i.e.,  the  deliberate  transfer 
of  a  drug  resistance  trait  to 
microorganisms  that  are  not  known  to 
acquire  the  trait  naturally,  if  such 
acquisition  could  compromise  the  use  of 
the  drug  to  control  disease  agents  in 
humans,  veterinary  medicine,  or 
agriculture.  (3)  Promulgating  and 
amending  lists  of  classes  of  recombinant 
DNA  molecules  to  be  exempt  from  the 
NIH  Guidelines  because  they  consist 
entirely  of  DNA  segments  from  species 
that  exchange  DNA  by  known 
physiological  processes  or  otherwise  do 
not  present  a  significant  risk  to  health 
or  the  environment.  (4)  Certifying  new 
host-vector  systems. 

Section  lV-C-2-b.  Identifying  novel 
human  gene  transfer  experiments 
deserving  of  public  discussion  by  the 
fiillRAC; 

Section  IV-C-2-C.  Transmitting 
specific  comments/recommendations 
about:  (i)  a  specific  human  gene  transfer 
experiment,  or  (ii)  a  category  of  hiunan 
gene  transfer  experiments,  to  the  NIH 
E>irector; 

Section  lV-C-2-d.  Publicly  reviewing 
human  gene  transfer  cUnical  trial  data 
and  relevant  information  evaluated  and 
summarized  by  NIH/ORDA  in 
accordance  with  the  annual  data 
reporting  requirements;  and 

Section  IV-C-2-e.  Identifying  broad 
scientific  and  ethical/social  issues 
relevant  to  gene  therapy  research  as 
potential  Gene  Therapy  Policy 
Conference  topics. 

Section  IV-C-2-f.  Identifying  novel 
ethical  issues  relevant  to  specific  human 
appUcations  of  gene  transfer  and 
recommending  appropriate 
modifications  to  the  Points  to  Consider 
that  will  provide  guidance  in  the 
preparation  of  relevant  Informed 
Consent  docimients; 

Section  IV-C-3.  Office  of  Recombinant 
DNA  Activities  (ORDA) 

ORDA  shall  serve  as  a  focal  point  for 
information  on  recombinant  DNA 
activities  and  provide  advice  to  all 
within  and  outside  NIH  including 
institutions,  Biological  Safety  Officers, 
Principal  Investigators,  Federal 
agencies,  state  and  local  governments, 
and  institutions  in  the  private  sector. 
ORDA  shall  carry  out  such  other 
functions  as  may  be  delegated  to  it  by 
the  NIH  Director.  ORDA's 
responsibilities  include  (but  are  not 
limited  to)  the  following: 
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Section  IV-C-3-a.  Serving  as  the  focal 
point  for  public  access  to  summary 
information  pertaining  to  human  gene 
transfer  experiments; 

Section  rV-C-3-b.  Serving  as  the  focal 
point  for  data  management  of  human 
gene  transfer  experiments; 

Section  IV-C-3-c.  Administering  the 
annual  data  reporting  requirements  (and 
subsequent  review)  for  human  gene 
transfer  experiments  (see  Appendix  M- 
Vn,  Reporting  Requirements — Human 
Gene  Transfer  Protocols); 

Section  IV-C-3-d.  Transmitting 
comments/recommendations  arising 
from  pubUc  RAC  discussion  of  a  novel 
human  gene  trajnsfer  experiment  to  the 
NIH  Director.  RAC  recommendations 
shall  be  forwarded  to  the  Principal 
Investigator,  the  sponsoring  institution, 
and  other  Department  of  Health  and 
Human  Services  (DHHS)  components, 
as  appropriate. 

Section  IV-C-3-e.  Collaborating  with 
Principal  Investigators,  Institutional 
Biosafety  Committees,  Institutional 
Review  Boards,  and  other  DHHS 
components  (including  the  FDA  and 
Office  for  Protection  from  Research    • 
Risks);  to  ensure  hiunan  gene  transfer 
experiment  registration  compliance  in 
accordance  with  Appendix  M-I, 
Submission  Requirements,  Hiunan  Gene 
Transfer  Experiments  of  the  NIH 
Guidelines. 

Section  IV-C-3-f.  Administering  Gene 
Therapy  Policy  Conferences  as  deemed 
appropriate  by  the  NIH  Director. 

Section  /V-C-S-g.  Reviewing  and 
approving  experiments  in  conjunction 
with  ad  hoc  experts  involving  the 
cloning  of  genes  encoding  for  toxin 
molecules  that  are  lethal  for  vertebrates 
at  an  LDjo  of  less  than  or  equal  to  100 
nanograms  per  kilogram  bcidy  weight  in 
organisms  other  than  Escherichia  coli 
K-12  (see  Section  m-B-l,  Experiments 
Involving  the  Cloning  of  Toxin 
Molecules  with  LDjo  of  Less  than  100 
Nanograms  Per  Kilogram  Body  Weight, 
Appendix  F-I,  Containment  Conditions 
for  Cloning  of  Genes  Coding  for  the 
Biosynthesis  of  Moleciiles  Toxic  for 
Vertebrates — General  Information,  and 
Appendix  F-II,  Cloning  of  Toxin 
Molecules  Genes  in  Esdiehchia  coli  K- 
12); 

Section  IV-C-3-h.  Serving  as  the 
executive  secretary  of  the  RAC; 

Section  IV-C-3-i.  Publishing  in  the 
Federal  RegistCT: 

Section  rV-C-3-i-{l).  Announcements 
of  RAC  meetings  and  tentative  agendas 
at  least  15  days  in  advance  (Note — If  the 
agenda  for  a  RAC  meeting  is  modified, 
ORDA  shall  make  the  revised  agenda 
available  to  anyone  upon  request  in 
advance  of  the  meeting); 


Section  IV-C-3-i-(2).  Annoimcements 
of  Gene  Therapy  Policy  Conferences  and 
tentative  agendas  at  least  15  days  in 
advance; 

Section  IV-C-3-i-(3).  Proposed  Major 
Actions  (see  Section  rV-C-l-b-(l), 
Major  Actions)  at  least  15  days  prior  to 
the  RAC  meeting;  and 

Section  IV-C-3-j.  Reviewing  and 
approving  the  membership  of  an 
institution's  Institutional  Biosafety 
Committee,  and  where  it  finds  the 
Institutional  Biosafety  Committee  meets 
the  requirements  set  forth  in  Section  IV- 
B-2,  Institutional  Biosafety  Committee 
(IBC),  giving  its  approval  to  the 
Institutional  Biosafety  Committee 
membership. 

Section  rV-C-4.  Other  NIH  Components 

Other  NIH  components  shall  be 
responsible  for  certifying  maximum 
containment  (BL4)  facilities,  inspecting 
them  periodically,  and  inspecting  other 
recombinant  DNA  facilities  as  deemed 
necessary. 

Section  IV-D.  Voluntary  Compliance 

Section  IV-D-1.  Basic  PoUcy— 
Voluntary  Compliance 

Individuals,  corporations,  and 
institutions  not  otherwise  covered  by 
the  NIH  Guidelines  are  encouraged  to 
follow  the  standards  and  procedures  set 
forth  in  Sections  I  through  IV.  In  order 
to  simplify  discussion,  references 
hereafter  to  'institutions'  are  intended  to 
encompass  corporations  and  individuals 
who  have  no  organizational  affiliation. 
For  purposes  of  complying  with  the  NIH 
Guidelines,  an  individual  intending  to 
carry  out  research  involving 
recombinant  DNA  is  encouraged  to 
affiUate  with  an  institution  that  has  an 
Institutional  Biosafety  Committee 
approved  imder  the  NIH  Guidelines. 

Since  commercial  organizations  have 
special  concerns,  such  as  protection  of 
proprietary  data,  some  modifications 
and  explanations  of  the  procedures  are 
provided  in  Sections  IV-E-2  through 
rV-E-5-b,  Voluntary  Compliance,  in 
order  to  address  these  concerns. 

Section  IV-D-2.  Institutional  Biosafety 
Committee  Approval — Volimtary 
Comphance 

It  should  be  emphasized  that 
employment  of  an  Institutional 
Biosafety  Committee  member  solely  for 
purposes  of  membership  on  the 
Institutional  Biosafety  Committee  does 
not  itself  make  the  member  an 
institutionally  affiliated  member.  Except 
for  the  imaffiUated  members,  a  member 
of  an  Institutional  Biosafety  Committee 
for  an  institution  not  otherwise  covered 
by  the  NIH  Guidelines  may  participate 
in  the  review  and  approval  of  a  project 


in  which  the  member  has  a  direct 
financial  interest  so  long  as  the  member 
has  not  been,  and  does  not  expect  to  be, 
engaged  in  the  project.  Section  IV-B-2- 
a-(4).  Institutional  Biosafefy  Committee, 
is  modified  to  that  extent  for  purposes 
of  these  institutions. 

Section  IV-D-3.  Certification  of  Host- 
Vector  Systems — Voluntary  Compliance 

A  host-vector  system  may  be 
proposed  for  certification  by  the  NIH 
Director  in  accordance  with  the 
procedures  set  forth  in  Appendix  I-II, 
Certification  of  Host- Vector  Systems.  In 
order  to  ensure  protection  for 
proprietary  data,  any  public  notice 
regarding  a  host-vector  system  which  is 
designated  by  the  institution  as 
proprietary  under  Section  IV-D, 
Voluntary  Compliance,  will  be  issued 
only  after  consultation  with  the 
institution  as  to  the  content  of  the 
notice. 

Section  rV-D-4.  Requests  for 
Exemptions  and  Approvals — Voluntary 
Compliance 

Requests  for  exemptions  or  other 
approvals  as  required  by  the  NIH 
Guidelines  should  be  submitted  based 
on  the  procedures  set  forth  in  Sections 
I  through  rv.  In  order  to  ensure 
protection  for  proprietary  data,  any 
public  notice  regarding  a  request  for  an 
exemption  or  other  approval  which  is 
designated  by  the  institution  as 
proprietary  under  Section  IV-^-5-a, 
Voluntary  Compliance,  will  be  issued 
only  after  consultation  with  the 
institution  as  to  the  content  of  the 
notice. 

Section  IV-I>-5.  Protection  of 
Proprietary  Data — Voluntary 

Compliance 

■Section  rV-D-5-a.  General 

In  general,  the  Freedom  of 
Information  Act  requires  Federal 
agencies  to  make  their  records  available 
to  the  public  upon  request.  However, 
this  requirement  does  not  apply  to, 
among  other  things,  "trade  secrets  and 
commercial  or  financial  information 
that  is  obtained  fit)m  a  person  and  that 
is  privileged  or  confidential."  Under  18 
U.S.C.  1905,  it  is  a  criminal  offense  for 
an  officer  or  employee  of  the  U.S.  or  any 
Federal  department  or  agency  to 
publish,  divulge,  disclose,  or  make 
known  "in  any  manner  or  to  any  extent 
not  authorized  by  law  any  information 
coming  to  hhn  in  the  course  of  his 
employment  or  official  duties  or  by 
reason  of  any  examination  or 
investigation  made  by,  or  return,  report 
or  record  made  to  or  filed  with,  such 
department  or  agency  or  officer  or 
employee  thereof,  which  information 
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concerns  or  relates  to  the  trade  secrets, 
(or)  processes  *  •  •  of  any  person,  firm, 
partnership,  corporation,  or 
association."  This  provision  applies  to 
all  employees  of  the  Federal 
Government,  including  special 
Government  employees.  Members  of  the 
RAG  are  "special  Government 
employees." 

In  submitting  to  NTH  for  purposes  of 
voluntary  compliance  with  the  NIH 
Guidelines,  an  institution  may  designate 
those  items  of  information  which  the 
institution  believes  constitute  trade 
secrets,  privileged,  confidential, 
commercial,  or  financial  information.  If 
NIH  receives  a  request  under  the 
Freedom  of  Information  Act  for 
information  so  designated,  NIH  will 
promptly  contact  the  institution  to 
sectue  its  views  as  to  whether  the 
information  (or  some  portion)  should  be 
released.  If  the  NIH  decides  to  release 
this  information  (or  some  portion)  in 
response  to  a  Freedom  of  Information 
request  or  otherwise,  the  institution  will 
be  advised  and  the  actual  release  will  be 
delayed  in  accordance  with  45  Code  of 
Federal  Regulations,  section  5.65  (d) 
and  (e). 

Section  IV-D-5-b.  Presubmission 
Review 

Any  institution  not  otherwise  covered 
by  the  NIH  Guidelines,  which  is 
considering  submission  of  data  or 
information  voluntarily  to  NIH,  may 
request  presubmission  review  of  the 
records  involved  to  determine  if  NIH 
will  make  all  or  part  of  the  records 
available  upon  request  under  the 
Freedom  of  Information  Act. 

A  request  for  presubmission  review 
should  be  submitted  to  NIH/ORDA 
along  with  the  records  involved  to  the 
Office  of  Recombinant  DNA  Activities, 
National  Institutes  of  Health/MSC  7010, 
6000  Executive  Boulevard.  Suite  302. 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838.  These  records  shall  be  clearly 
marked  as  being  the  property  of  the 
institution  on  loan  to  NIH  solely  for  the 
purpose  of  making  a  determination 
under  the  Freedom  on  Information  Act. 
NIH/ORDA  will  seek  a  determination 
from  the  responsible  official  under 
DHHS  regulations  (45  Code  of  Federal 
Regulations,  Part  5)  as  to  whether  the 
records  involved,  (or  some  portion)  will 
be  made  available  to  members  of  the 
public  imder  the  Freedom  of 
Information  Act.  Pending  such  a 
determination,  the  records  will  be  kept 
separate  from  NIH/ORDA  files,  will  be 
considered  records  of  the  institution 
and  not  NIH/ORDA,  and  will  not  be 
received  as  part  of  NIH/ORDA  files.  No 
copies  will  be  made  of  such  records. 


NIH/ORDA  will  inform  the  institution 
of  the  DHHS  Freedom  of  Information 
Officer's  determination  and  follow  the 
institution's  instructions  as  to  whether 
some  or  all  of  the  records  involved  are 
to  be  returned  to  the  institution  or  to 
become  a  part  of  NIH/ORDA  files.  If  the 
institution  instructs  NIH/ORDA  to 
return  the  records,  no  copies  or 
summaries  of  the  records  will  be  made 
or  retained  by  DHHS,  NIH,  or  ORDA. 
The  DHHS  Freedom  of  Information 
Officer's  determination  will  represent 
that  official's  judgment  at  the  time  of  the 
determination  as  to  whether  the  records 
involved  (or  some  portion)  would  be 
exempt  from  disclosure  under  the 
Freedom  on  Information  Act  if  at  the 
time  of  the  determination  the  records 
were  in  NIH/ORDA  files  and  a  request 
was  received  for  such  files  imder  the 
Freedom  of  Information  Act. 

V-E.  Proposed  Amendments  to 
Appendix  A,  Exemptions  Under  Section 
III-E-5 — Sublists  of  Natural  Exchanges 

Appendix  A,  first  paragraph,  is 
proposed  to  be  amended  to  reflect 
renumbering  of  a  previous  section.     . 

IV-F.  Proposed  Amendments  to 
Appendix  C,  Exemptions  Under  Section 
ni-E-€ 

Appendix  C  is  proposed  to  be 
amended  to  reflect  renumbering  of  a 
previous  section. 

rV-G.  Proposed  Amendments  to 
Appendix  I.  Biological  Containment 

After  the  first  paragraph  in  Section  I- 
II-A,  Responsibility,  the  following  Note 
is  proposed  to  be  added: 

Note.  A  host- vector  system  may  be 
proposed  for  certification  by  the  NIH  Director 
in  accordance  with  the  procedures  set  forth 
in  Appendix  I-II.  Certification  of  Host- Vector 
Systems.  In  order  to  ensure  protection  for 
proprietary  data,  any  public  notice  regarding 
a  host-vector  system  which  is  designated  by 
the  institutioii  as  proprietary  under  Section 
rV-D,  Voluntary  Compliance,  will  be  issued 
only  after  consultation  with  the  institution  as 
to  the  content  of  the  notice  (see  Section  IV- 
D-3,  Certification  of  Host- Vector  Systems — 
Voluntary  Compliance). 

Ul-H.  Proposed  Amendments  to 
Appendix  M.  Points  to  Consider  in  the 
Ensign  and  Submission  of  Protocols  for 
the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects 

Appendix  M  is  proposed  to  be 
amended  to  read: 


Appendix  M.  The  Points  To  Consider  in 
the  Design  and  Submission  of  Protocob 
for  the  Transfer  of  Recombinant  DNA 
Molecules  into  One  or  More  Human 
Subjects  (Points  To  Consider) 

Appendix  M  applies  to  research 
conducted  at  or  sponsored  by  an 
institution  that  receives  any  support  for 
recombinant  DNA  research  from  the 
NIH.  Researchers  not  covered  by  the 
NIH  Guidelines  are  encouraged  to  use 
Appendix  M  (see  Section  I-C,  General 
Applicability). 

The  acceptability  of  human  somatic 
cell  gene  therapy  has  been  addressed  in 
several  public  documents  as  well  as  in 
numerous  academic  studies.  In 
November  1982,  the  President's 
Commission  for  the  Study  of  Ethical 
Problems  in  Medicine  and  Biomedical 
and  Behavioral  Research  published  a 
report.  Splicing  Life,  which  resulted 
from  a  two-year  process  of  public 
deliberation  and  hearings.  Upon  release 
of  that  report,  a  U.S.  House  of 
Representatives  subcommittee  held 
three  days  of  public  hearings  with 
witnesses  from  a  wide  range  of  fields 
from  the  biomedical  and  social  sciences 
to  theology,  philosophy,  and  law.  In 
December  1984.  the  Office  of 
Technology  Assessment  released  a 
background  paper.  Himian  Gene 
Therapy,  which  concluded:  civic, 
religious,  scientific,  and  medical  groups 
have  all  accepted,  in  principle,  the 
appropriateness  of  gene  therapy  of 
somatic  cells  in  humans  for  specific 
genetic  diseases.  Somatic  cell  gene 
therapy  is  seen  as  an  extension  of 
present  methods  of  therapy  that  might 
be  preferable  to  other  technologies.  In 
light  of  this  pubUc  support,  the 
Recombinant  DNA  Advisory  Committee 
(RAG)  is  prepared  to  consider  proposals 
for  somatic  cell  gene  transfer. 

The  RAG  will  not  at  present  entertain 
proposals  for  germ  line  alterations  but 
will  consider  proposals  involving 
somatic  cell  gene  transfer.  The  purpose 
of  somatic  cell  gene  therapy  is  to  treat 
an  individual  patient,  e.g..  by  inserting 
a  properly  functioning  gene  into  the 
subject's  somatic  cells.  Germ  line 
alteration  involves  a  specific  attempt  to 
introduce  genetic  changes  into  the  germ 
(reproductive)  cells  of  an  Individual, 
with  the  aim  of  changing  the  set  of 
genes  passed  on  to  the  individual's 
offspring. 

In  the  interest  of  maximizing  the 
resources  of  both  the  NIH  and  the  Food 
and  Drug  Administration  (FDA)  and 
simplifying  the  method  and  period  for 
review,  research  proposals  involving  the 
deliberate  transfer  of  recombinant  DNA 
or  DNA  or  RNA  derived  from 
recombinant  DNA  into  human  subjects 
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(human  gene  transfer)  will  be 
considered  through  a  consolidated 
review  process  involving  both  the  NDi/ 
ORDA  and  the  FDA.  Investigators  shall 
simultaneously  submit  their  relevant 
information  on  the  proposed  human 
gene  transfer  experiments  to  both  the 
NIH/ORDA  and  the  FDA.  Submission  of 
human  gene  transfer  protocols  to  the 
NIH  will  be  in  the  format  described  in 
Appendix  M-I,  Submission 
Requirements — Human  Gene  Transfer 
Experiments,  of  the  NIH  Guidelines. 
Submission  to  NIH  shall  be  for 
registration  purposes  and  will  ensure 
continued  public  access  to  relevant 
human  gene  transfer  information 
conducted  in  compliance  with  the  NIH 
Guidelines.  Submission  of  himian  gene 
transfer  protocols  to  the  FDA  will  be  in 
the  format  described  in  21  CFR,  Chapter 
I,  Subchapter  D,  Part  312,  Subpart  B, 
Section  23,  IND  Content  and  Format. 

Factors  Aat  may  contribute  to  public 
disc\:ssion  of  a  human  gene  transfer 
experiment  by  the  RAC  include:  (i)  New 
vectors/new  gene  deUvery  systems,  (ii)^ 
new  diseases,  (iii)  imique  applications 
of  gene  transfer,  and  (iv)  other  issues 
considered  to  require  further  pubUc 
discussion.  Among  the  experiments  that 
may  be  considered  exempt  from  RAC 
discussion  are  those  determined  not  to 
represent  possible  risk  to  human  health 
or  the  environment.  Full  RAC  review  of 
an  individual  human  gene  transfer 
experiment  can  be  initiated  by  the  NIH 
Director  or  reconunended  to  the  NDi 
Director  by:  (i)  three  or  more  RAC 
members,  or  (ii)  other  Federal  agencies. 
An  individual  human  gene  transfer 
experiment  that  is  recommended  for  full 
RAC  review  should  represent  novel 
characteristics  deserving  of  public 
discussion.  If  the  Director,  NIH, 
determines  that  an  experiment  will 
undergo  full  RAC  discussion.  NDi/ 
ORDA  will  immediately  notify  the 
Principal  Investigator.  RAC  members 
may  forward  individual  requests  for 
additional  information  relevant  to  a 
specific  protocol  through  NIH/ORDA  to 
the  Principal  Investigator.  In  making  a 
determination  whether  an  experiment  is 
novel,  and  thus  deserving  of  full  RAC 
discussion,  reviewers  will  examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAC),  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to  safety, 
efficacy,  and  social/ethical  context  have 
been  resolved.  RAC  recommendations 
on  a  specific  human  gene  transfer 
experiment  shall  be  forwarded  to  the 
NIH  Director,  the  Principal  Investigator, 
the  sponsoring  institution,  and  other 


Department  of  Health  and  Human 
Services  (DHHS)  components,  as 
appropriate.  Relevant  documentation 
will  be  included  in  the  material  for  the 
RAC  meeting  at.which  the  experiment  is 
scheduled  to  be  discussed.  RAC 
meetings  will  be  open  to  the  public 
except  where  trade  secrets  and 
proprietary  information  are  reviewed 
(see  Section  rV-D-5,  Protection  of 
Proprietary  Data).  The  RAC  prefers  that 
information  provided  in  response  to 
Appendix  M  contain  no  proprietary  data 
or  trade  secrets,  enabling  all  aspects  of 
the  review  to  be  open  to  the  public 

Note:  Any  application  submitted  to  NIH/ 
ORDA  should  not  be  designated  as 
"confidential"  in  its  entirety.  In  the  event 
that  a  sponsor  determines  that  specific 
responses  to  one  or  more  of  the  items 
described  in  App>endix  M  should  be 
considered  as  proprietary  or  trade  secret, 
each  item  should  be  clearly  identified  as 
such.  The  cover  letter  (attached  to  the 
submitted  material)  should:  (1)  Clearly 
indicate  that  select  portions  of  the 
application  contain  information  considered 
as  proprietary  or  trade  secret,  (2)  a  brief 
explanation  as  to  the  reason  that  each  of 
these  items  is  determined  proprietary  or 
trade  secret. 

Public  discussion  of  himian  gene 
transfer  experiments  (and  access  to 
relevant  information)  shall  serve  to 
inform  the  public  about  the  technical 
aspects  of  the  proposals,  the  meaning 
and  significance  of  the  research, 
significant  safety  issues,  and  ethical/ 
societal  implications  of  the  research. 
RAC  discxission  is  intended  to  ensure 
safe  and  ethical  conduct  of  gene  therapy 
experiments  and  facilitate  public 
understanding  of  this  novel  area  of 
biomedical  research. 

RAC  recommendations  on  a  specific 
human  gene  transfer  experiment  shall 
be  forwarded  to  the  NIH  Director,  the 
Principal  Investigator,  the  sponsoring  ^ 
institution,  and  other  Department  of 
Health  and  Human  Services  (DHHS) 
components,  as  appropriate.  In  its 
evaluation  of  human  gene  transfer 
proposals,  the  RAC  will  consider 
whether  the  design  of  such  experiments 
offers  adequate  assurance  that  their 
consequences  will  not  go  beyond  their 
purpose,  which  is  the  same  as  the 
trachtional  purpose  of  clinical 
investigation,  namely,  to  protect  the 
health  and  well  being  of  himian  subjects 
being  treated  while  at  the  same  time 
gathering  generalizable  knowledge.  Two 
possible  imdesirable  consequences  of 
the  transfer  of  recombinant  DNA  would 
be  imintentional:  (i)  Vertical 
transmission  of  genetic  changes  bom  an 
individual  to  his/her  offspring,  or  (ii) 
horizontal  transmission  of  viral 
infection  to  other  persons  with  whom 


the  individual  comes  in  contact. 
Accordingly,  Appendices  M-I  through 
M-V  request  information  that  will 
enable  the  RAC,  NIH/ORDA,  and  the 
FDA,  to  assess  the  possibility  that  the 
proposed  experiment(s)  will 
inadvertently  affect  reproductive  cells 
or  lead  to  infection  of  other  people  (e.g., 
medical  personnel  or  relatives). 

In  order  to  enhance  the  depth  and 
value  of  public  discussion  relevant  to 
scientific,  safety,  and  ethical/societal 
implications  of  gene  therapy  research, 
the  NIH  Director  will  convene  GTPC  at 
regular  intervals.  As  appropriate,  the 
NIH  Director  will  convene  GTPC 
immediately  following  scheduled  RAC 
meetings.  GTPC  will  be  administered  by 
the  NIH/ORDA.  Conference 
participation  will  not  involve  a  standing 
committee  membership  but  rather  will 
offer  the  imique  advantage  of 
assembling  numerous  participants  who 
possess  significant  scientific,  ethical, 
and  legal  expertise  and/or  interest  that 
is  directly  applicable  to  a  specific  gene 
therapy  research  issue.  At  least  one 
member  of  the  RAC  will  serve  as  Co- 
chair  of  each  GTPC  and  report  the 
findings  of  the  GTPC  to  the  full 
committee  at  its  next  scheduled 
meeting.  The  RAC  representative  for 
vcach  GTPC  will  be  chosen  based  on  the 
participant's  area  of  expertise  relative  to 
the  specific  gene  therapy  research  issue 
to  be  discussed.  GTPC  will  have 
representation  from  other  Federal- 
agencies,  including  the  FDA.  GTPCs 
will  focus  on  broad  over-arching  poUcy 
and  scientific  issues  related  to  gene 
therapy  research.  Proposals  for  GTPC 
topics  may  be  submitted  by  members  of 
the  RAC,  representatives  of  academia, 
industry,  patient  and  consumer 
advocacy  organizations,  other  Federal 
agencies,  professional  scientific 
societies,  and  the  general  public.  GTPC 
topics  will  not  be  limited  to  discussion 
of  human  applications  of  gene  therapy 
research,  i.e.,  they  may  include  basic 
research  on  the  use  of  novel  gene 
delivery  vehicles,  or  novel  applications 
of  gene  transfer.  The  findings  of  the 
GTPC  will  be  transmitted  to  the  NIH 
Director  and  vnll  be  made  pubUcly 
available.  The  NIH  Director  anticipates 
that  this  public  policy  forum  will  serve 
as  a  model  for  interagency 
communication  and  collaboration, 
concentrated  expert  discussion  of  novel 
scientific  issues  and  their  potential 
societal  implications,  and  enhanced 
opportunity  for  public  discussion  of 
specific  issues  and  potential  impact  of 
such  applications  on  human  health  and 
the  environment. 

Appendix  M  will  be  considered  for 
revisions  as  experience  in  evaluating 
proposals  accimiulates  and  as  new 


7122 


Federal  Register  /  Vol.  62.  No.  31  /  Friday.  February  14,  1997  /  Notices 


scientific  developments  occur.  This 
review  will  be  carried  out  periodically 
as  needed. 

Appendix  M-I.  Submission 
Requirements — Human  Gene  Transfer 
Experiments 

Investigators  must  submit  the 
following  material  to  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health/MSC  7010.  6000 
Executive  Boulevard,  Suite  302, 
Bethesda,  Maryland  20892-7010,  (301) 
496-9838  (see  exemption  in  Appendix 
M-VIII-A,  Footnotes  of  AppencUx  M). 
Proposals  to  the  NIH  will  be  submitted 
in  the  following  order:  (1)  Scientific 
abstract;  (2)  non-technical  abstract;  (3) 
Institutional  Biosafety  Committee  and 
Institutional  Review  Board  approvals 
and  their  deliberations  pertaining  to 
your  protocol;  (4)  Responses  to 
Appendix  M-II  through  M-V, 
Description  of  the  Proposal,  Informed 
Consent.  Privacy  and  Confidentiality, 
and  Special  Issues;  (5)  clinical  protocol 
(as  approved  by  the  local  Institutional 
Biosafety  Committee  and  Institutional 
Review  Board);  (6)  Informed  Consent 
docimient — approved  by  the 
Institutional  Review  Board  (see 
Appendix  M-III,  Informed  Consent):  (7) 
appendices  (including  tables,  figures, 
and  manuscripts);  (8)  curricula  vitae — 2 
pages  for  each  key  professional  person 
in  biographical  sketch  format;  and  (9) 
two  3V2-inch  diskettes  with  the 
complete  vector  nucleotide  sequence  in 
ASCII  format.  Investigators  must  submit 
their  human  gene  transfer  protocols  to 
the  FDA  in  the  format  described  in  21 
CFR,  Chapter  I.  Subchapter  D,  Part  312, 
Subpart  B,  Section  23,  IND  Content  and 
Format.  Submissions  should  be  sent  to 
the  Division  of  Congressional  and 
Public  Affairs,  Document  Control 
Center,  HFM-99,  Center  for  Biologies 
Evaluation  and  Research,  1401 
Rockville  Pike.  Rockville,  Maryland 
20852-1448.  . 

Appendix  M-II.  Description  of  the 
Prnposal 

[This  section  remains  imchanged.j 

Appendix  M-III.  Informed  Consent 

(This  section  remains  unchanged.) 

Appendix  M-IV.  Privacy  and 
Confidentiality 

[This  section  remains  unchanged.) 

Appendix  M-V.  Special  Issues 

[This  section  remains  unchanged.) 

Appendix  M-VI.  RAC  Review— Human 
Gene  Transfer  Experiments 

In  order  to  maintain  public  access  to 
information  regarding  human  gene 


transfer  protocols,  NIH/ORDA  will 
maintain  the  documentation  described 
in  Appendices  M-I  through  M-V 
(including  protocols  that  are  not 
reviewed  by  the  RAC).  The  RAC  prefers 
that  information  provided  in  response  to 
Appendix  M.  Points  to  Consider, 
contain  no  proprietary  data  or  trade 
secrets,  enabling  all  aspects  of  the 
discussion  to  be  open  to  the  public. 

Appendix  M-VI-A.  RAC  Members' 
Written  Comments 

Following  receipt  by  NIH/ORDA. 
summary  information  on  each  human 
gene  transfer  protocol  will  be  forwarded 
to  RAC  members.  Each  RAC  member 
shall  notify  NIH/ORDA  within  15 
working  days  regarding  the  necessity  for 
full  RAC  discussion.  Full  RAC  review  of 
an  individual  human  gene  transfer 
experiment  can  be  initiated  by  the  NIH 
Director  or  recommended  to  the  NIH 
Director  by:  (i)  Three  or  more  RAC 
members,  or  (ii)  other  Federal  agencies. 
An  individual  hiunan  gene  transfer 
experiment  that  is  recommended  for  full 
RAC  review  should  represent  novel 
characteristics  deserving  of  public 
discussion.  If  the  Director,  NIH, 
determines  that  an  experiment  will 
undergo  full  RAC  discussion.  NIH/ 
■ORDA  will  immediately  notify  the 
Principal  Investigator.  RAC  members 
may  forward  individual  requests  for 
additional  information  relevant  to  a 
specific  protocol  through  NIH/ORDA  to 
the  Principal  Investigator.  In  making  a 
determination  whether  an  experiment  is 
novel,  and  thus  deserving  of  full  RAC 
discussion,  reviewers  will  examine  the 
scientific  rationale,  scientific  context 
(relative  to  other  proposals  reviewed  by 
the  RAC).  whether  the  preliminary  in 
vitro  and  in  vivo  data  were  obtained  in 
appropriate  models  and  are  sufficient, 
and  whether  questions  related  to  safety, 
efficacy,  and  social/ethical  context  have 
been  resolved.  RAC  recommendations 
on  a  specific  human  gene  transfer 
experiment  shall  be  forwarded  to  the 
NIH  Director,  the  Principal  Investigator, 
the  sponsoring  institution,  and  other 
Department  of  Health  and  Human 
Services  (DHHS)  components,  as 
appropriate. 

Appendix  M-VII.  Reporting 
Requirements— Human  Gene  Transfer 
Protocols 

Appendix  M-VII-A.  Annual  Data 
Reporting 

Investigators  shall  comply  with  the 
annual  data  reporting  requirements. 
Annual  Data  Report  forms  will  be 
forwarded  by  NIH/ORDA  to 
investigators.  Data  submitted  in  these 
reports  will  be  evaluated  by  the  RAC 


and  NIH/ORDA,  and  reviewed  at  a 
future  RAC  meeting. 

Appendix  M-VII-B.  Adverse  Event 
Reporting 

Investigators  who  have  received 
approval  from  the  FDA  to  initiate  a 
human  gene  transfer  protocol  must 
report  any  serious  adverse  event 
immediately  to  the  local  Institutional 
Review  Board.  Institutional  Biosafety 
Committee.  Office  for  Protection  from 
Research  Risks  (if  applicable),  NIH/ 
ORDA,  and  FDA,  followed  by  the 
submission  of  a  written  report  filed  with 
each  group.  Reports  submitted  to  NIH/ 
ORDA  shall  be  sent  to  the  Office  of 
Recombinant  DNA  Activities,  National 
histltutes  of  Health/MSC  7010,  6000 
Executive  Boulevard,  Suite  302, 
Bethesda.  Maryland  20892-7010.  (301) 
496-9838. 

Appendix  M-VIII.  Footnotes  of 
Appendix  M 

Appendix  M-VIII-A.  Human  studies 
in  which  the  induction  or  enhancement 
of  an  immune  response  to  a  vector- 
encoded  microbial  immunogen  is  the 
major  goal,  such  an  immune  response 
has  been  demonstrated  in  model 
systems,  and  the  persistence  of  the 
vector-encoded  immunogen  is  not 
expected,  are  exempt  from  Appendix 
M-I,  Submission  Requirements,  and 
Appendix  M-VIII.  Reporting 
Requirements-Human  Gene  Transfer 
Experiments." 

IV.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Frotocol/Dr.  Crystal 

In  a  letter  dated  January  8, 1997.  Dr. 
Ronald  Crystal  of  New  York-Hospital- 
Comell  Medical  Center,  Nev,'  York,  New 
York,  submitted  a  hiunan  gene  transfer 
protocol  entitled:  Immune  Response  to 
Intradermal  Administration  of  an 
Adenovirus  Type  5  Gene  Transfer 
Vector  (ADGVCD.IO)  in  Normal 
hidividuals  (NIH  Protocol  #9701-171)  to 
the  RAC  for  evaluation  regarding  the 
necessity  for  RAC  review  and  approval. 

V.  Amendments  to  Appendix  B  of  the 
NIH  Guidelines  Regarding 
Classification  of  Human  Etiologic 
Agents  on  the  Basis  of  Hazard 

In  a  letter  dated  January  21. 1997,  Dr. 
Diane  Fleming,  Chair  of  the 
Subcommittee  on  Laboratory  Safety. 
American  Societ)'  for  Microbiology. 
Washington,  D.C.,  requested  the 
following  addition  of  certain  select 
agents  not  previously  listed.  The  letter 
reads: 

*  *  *  Select  agents  were  identified  by 
the  Centers  for  Disease  Control  and 
Prevention  as  being  subject  to  special 
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site  registration  and  handling 
requirements  under  42  CFR  Part  72. 
Only  three  of  the  special  agents  are  not 
listed  in  Appendix  B,  but  Uiey  could 
now  be  added  as  follows: 

Appendix  B-III-D.  Risk  Group  3 
viruses.  Add 

Arenaviruses:  Flexal 

Justification:  Flexal  is  already  covered 
by  'other  viruses  listed  in  the  reference 
source'  but  now  that  it  is  on  the  list  of 
select  agents,  it  should  be  listed  here  as 
well. 

Appendix  B-IV-D.  Risk  Group  4 
viruses.  Add 

Arenaviruses:  Sabia 

Paramyxoviruses:  Equine  morbilli 
virus 

Justification:  As  Chairman  of  the 
Subcommittee  on  Arboviral  Laboratory 
Safety  (SALS),  Dr.  Michael  P.  Kiley  told 
me  that  both  Sabia  and  equine  morbilli 
virus  are  to  be  handled  under  Biosafety 
Level  4  containment.  (Dr.  Michael  P. 
Kiley,  of  the  Federal  Laboratories  for 
Health  Canada  and  Agriculture  and 
Agri-Food,  Winnipeg.  Manitoba. 
Cffliada,  January  21, 1997,  personal 
commuinication  regarding  the 


classification  of  Sabia  and  equine 
morbilli  virus). 

*  *  *  Recommendations  for 
corrections  and  changes  to  errors  in 
Appendix  B  which  may  not  require  RAC 
review: 

*  *   *  Appendix  B-II-A,  pg  1487 
AcinetoBacter  baumannii  formerly 

Acinetobacter  calcoaceticus  var 
anitratus  is  known  as  the  Acinetobacter 
calcoaceticus-baumannii  complex.  We 
can  add  var.  anitratus  to  the  A. 
calcoaceticus. 

*  *  *  Appendix  II-B-IV-D.  Remove 
erroneous  reference  to  Togaviruses, 
Group  A  now  associated  with  the 
Arenaviruses. 
***** 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  of  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 


virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  Ust  these  programs.  Such  a 
Ust  would  Ukely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  liieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Dated:  February  10. 1997. 
Lana  SldrtMU, 

Associate  Director  for  Science  Policy, 
National  Institutes  of  Health 
IFR  Doc.  97-3735  Filed  2-13-97;  8:45  am) 
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DEPARTMEHT  OF  COMMERCE 

Intamational  Trade  Administration 

[Dodwt  No.  960306060-7012.02] 

RiN062S^ZA01 

Commarca  Trade  Fair  Privatization: 
Private  Sector  Organization  and 
Management  of  U.S.  Exhibitor 
Paviiions  at  Overseas  Trade  Faire 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  privatization  and 
request  for  applications  from  qualified 
U.S.  firms. 

SUMMARY:  This  notice  sets  forth  a 
summary  of  the  objectives  and 
procedures  for  qu^fied  U.S.  firms  to 
apply  for  and  assume  responsibility  for 
recruiting,  promoting,  organizing, 
constructing,  and  managing  a  U.S. 
exhibitor  pavilion  at  various  FY  1998 
international  trade  shovsrs  previously 
organized  and  managed  by  Commerce. 
In  this  context  and  throu^out  this 
notice,  this  transfer  of  responsibilities  is 
referred  to  as  "privatization."  In  order  to 
apply,  interested  fuins  must  contact 
Commerce  for  a  complete  set  of 
eUgibility  criteria,  instructions,  and  an 
application. 

DATES:  These  administrative  procedures 
are  effective  on  February  14, 1997. 
Applications  must  be  received  by 
Commerce  by  March  31, 1997. 
ADDRESS:  Trade  Fair  Certification 
Program,  Room  2116,  Export  Promotion 
Services,  International  Trade 
Adflunistration.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Donald  Huber,  Manager,  Trade  Fair 
Certification  Program,  U.S.  Department 
of  Commerce,  Room  2116, 14th  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230.  Tel:  (202)  482- 
2525;  Fax:  (202)  482-0115  Applicants 
may  also  want  to  contact  the  U.S. 
Department  of  Commerce  industry 
officer,  the  Commercial  Section  of  the 
U.S.  Embassy  in  the  respective  country 
that  has  previously  organized  and 
managed  the  U.S.  pavilion,  and/or  the 
trade  fair  proprietor  about  actual  show 
dates,  event  specifics  and  logistics. 
SUPPt^MENTARY  INFORMATION:  As  part  of 
its  focus  to  increase  exports,  the 
National  Export  Strategy,  dated 
September  30, 1993,  calls  for  the 
Administration  to  reduce  the  number  of 
trade  events  the  U.S.  Government  (USG) 
organizes,  encourage  more  private  sector 
participation  in  the  trade  event  process, 
and  invite  qualified  private  sector  firms 


to  bid  for  those  events  they  desire  to 
handle.  While  this  strategy  refers  to  all 
USG-organized  events,  this  notice  is 
concerned  cmly  with  the  privatization  of 
the  International  Trade  Administration 
events  Usted  in  this  notice.  Private 
sector  organizers  in  this  privatization 
process  assume  the  responsibilities  of 
organizing  and  managing  a  U.S.  pavilion 
in  designated  overseas  trade  fairs,  in 
lieu  of  Commerce.  As  part  of  this 
privatization  process,  those  firms 
selected  to  organize,  recruit,  and 
manage  a  show  Usted  in  this  notice  will 
also  receive,  on  a  one-time  basis, 
certification  for  the  show  under  the 
Trade  Fair  Certification  Program. 
Subsequent  certification  must  be 
applied  for  on  an  annual  basis  and  will 
be  open  to  any  organizer.  Certification 
assures  Commerce's  recognition  and 
support  of  these  private  sector  efforts. 

Commerce  does  not  provide  any 
financial  assistance  to  organizers  or  to 
exhibitors  at  these  shows.  As  with  the 
existing  Trade  Fair  Certification 
Program,  the  selected  organizer 
contributes  $1,500  to  assist  in  defraying 
Commerce  expenses  incurred  in 
supporting  the  organizer  and  exhibitors. 

Organizers  selected  by  Commerce  are 
not  representatives  of  the  Department  or 
the  U.S.  Government  and  are  prohibited 
from  making  statements  to  that  effect. 

Principal  requirements  and  criteria  of 
the  privatization  process  are 
simmiarized  below: 

•  The  applicant  must  be  a  U.S. 
person.  A  "U.S.  person"  means  a  U.S. 
citizen,  or  an  entity  (such  as  a 
corporation,  partnership,  association  or 
other  entity)  created  under  the  laws  of 
the  United  States  or  of  any  state,  or  the 
U.S.  branch  or  agent  of  a  foreign  person. 
An  officer  of  an  American  Chamber  of 
Commerce,  located  in  the  country,  is 
eligible  to  submit  an  application.  Such 
an  applicant  must  meet  the  same  criteria 
and  perform  the  same  requirements  as  a 
U.S.  person.  Applications  will  not  be 
accepted  from  other  foreign-based 
persons  or  entities. 

•  Formation  of  a  U.S.  pavilion  is 
required. 

•  In  order  to  qualify,  all  applications 
must  be  received  by  March  31, 1997. 

•  The  selected  U.S.  pavilion  organizer 
must  offer  U.S.  firms  that  participated  in 
the  last  show,  space  in  the  upcomiag 
show  that  is  at  least  equivalent  in  size, 
quality,  and  location. 

•  Production  of  a  catalog  of  U.S. 
exhibitors  is  required. 

•  The  selectMl  pavifion  organizer 
must  recruit  a  minimum  number  of 
exhibitors.  This  number  will  vary 
according  to  the  specific  event. 

•  Selected  organizers  must  undertake 
a  comprehensive  U.S.  exhibitor 


recruitment  campaign,  including 
measiues  to  target  and  recruit  small, 
medium  size,  and  new-to-market  firms. 

•  Selected  organizers  are  required  to 
send  a  representative  to  the  show  for  its 
duration  and  staff  an  office  or  booth 
within  the  show. 

•  Trade  association  applicants  cannot 
restrict  their  U.S.  exhibitor  recruitment 
campaign  or  exhibitor  participation  to 
association  members  only.  Such 
applicants  must  acknowledge  and  agree 
to  this  condition. 

•  Commerce  cannot  guarantee  that 
the  foreign  trade  fair  proprietor  will 
agree  to  privatization  of  the  U.S. 
pavilion  in  the  subject  event.  Conunerce 
will  assist  the  selected  U.S.  pavilion 
organizer  in  its  discussions  with  the 
foreign  event  proprietor,  but  it  is  the 
foreign  event  proprietor's  decision  to 
grant  the  necessary  lease  for  exhibit 
space. 

•  Within  60  days  from  the  date  of 
being  notified  of  selection,  the  U.S. 
pavilion  organizer  must  submit  the 
necessary  lease  dociunentation. 

•  Pavilion  organizers  should  note  that 
the  foreign  event  proprietor  may  opt  to 
select  its  own  agent  in  advance  of 
Commerce's  selection  of  a  U.S.  pavilion 
organizer.  In  such  cases.  Commerce  will 
continue  to  offer  its  support  to  the  U.S. 
pavilion  organizer  and  event,  but  via  the 
standard  Trade  Fair  Certification 
Program,  as  prescribed  in  the  Federal 
i^gister  notice  dated  April  30, 1993,  58 
FR  26116. 

•  Prior  to  selection  of  the  U.S. 
pavilion  organizer,  Conunerce  reserves 
the  right  to  withdraw  an  event  from  the 
privatization  process  if  circumstances 
warrant  Commerce's  retention  of  the 
event.  Also,  following  selection  of  the 
U.S.  paviUon  organizer,  Commerce  may 
withdraw  its  support  of  the  U.S. 
pavilion  organizer  if  Commerce 
determines  that  the  U.S.  pavilion 
organizer  has  not  complied  with  the 
provisions  outlined  in  this  notice  or  in 
the  application  materials  and  process. 
Commerce  also  retains  the  option  to 
directly  organize  and  manage  a  pavilion 
of  exhibitors  imder  these  circimistances. 

•  While  the  foreign  event  proprietor 
will  be  encouraged  to  offer  the  selected 
U.S.  pavilion  organizer  leased  space 
imder  the  same  conditions  and  rates 
that  would  be  offered  to  Commerce, 
Commerce  cannot  guarantee  this  will  be 
the  case. 

Commerce  seeks  applications  from 
qualified  firms,  associations,  or  the  local 
American  Chamber  of  Commerce  abroad 
to  assume  U.S.  pavilion  recruitment, 
promotion,  organization  and 
management  fiinctions  in  the  following 
shows.  Show  name,  minimum  number 
of  exhibitors  to  be  recruited,  location, 
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month/year  and  basic  industry(s)  are 
shown  below.  In  order  to  apply, 
interested  firms  must  contact  Commerce 
for  a  complete  set  of  eligibility  criteria, 
instructions,  and  an  application. 


Applications  must  be  received  by 
Commerce  by  March  31, 1997.  The 
collection  of  information  is  approved  by 
the  Office  of  Management  and  Budget, 
0MB  Control  Number  0625-0222. 


Persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  vahd  OMB  control 
number. 


Shows  for  Privahzatkdn  in  FY  1998  and  1st  Qtr  FY  1999 


Event  name 


1.  Bucharest  Intl  Fair 

2.  Comdex/Pacific  Rim 

3.  Canadian  Hrdwr/Hswr/Home 

4.  Wisitex  "98  • 

5.  VisH  USA 

6.  Canadon  tnll  Auto  Show*  ., 

7.  Forest  Expo  "98 

8.  Expomin  98 

9.  Plastex  "98  

10.  National  Petroleum  Show  .. 

11.  Zagreb  Fan  Fair  

12.  Canadnn  High  Technology 

13.  Euronaval 

14.  PoNulac  

15.  Jeddah  Motor  Show'".!!.""!!! 

16.  Constnjct  Canada 

17.  Aero  Indto  "98 

Bienniel  Show. 
FY  1999  Show. 


Min 
exb. 


25 
10 
10 
20 
20 
10 
10 
200 
10 
15 
10 
10 
20 
15 
10 
10 
15 


Location 


Bucharest,  Romania 
Vancouver,  Canada 

Toronto,  Canada 

New  Delhi,  India ...... 

Sao  Paulo,  Brazfl  .... 

Toronto,  Canada 

Pr.  George,  Canada 

Sartfago,  Chile 

Toronto,  Canada 

Calgary,  Canada 

Zagreb.  Croatia 

Toronto,  Canada  ..... 

Paris,  France*  

Lyon,  France* 

Jeddah,  SA*  

Toronto,  Canada* ... 
Bangalore,  Indta* .... 


Date 


Oct 
Jan. 
Feb. 
Feb. 
Mar. 
Apr. 
May 
May 
May 
Jun. 
Sep. 
Sep. 
Oct 
Oct 
Nov. 
Dec. 
Dec. 


97 

98 

98 

98 

98 

98 

98 

98 

98 

96 

98 

98. 

98 

98  . 

98. 

98. 

98. 


Industries 


Indust  eqpml/oonsumer  goods. 
Computers/periph/services.. 
Consumer  goods. 
Procs  cntrteAelconrVelectronic. 
Tourism  producta/services. 
Parts/accessoriea/rpr  eqpmL 
Log&m«  eqpmt/pulp/mgmL 
Minin(^exfrac(ion  eqpmL 
Plastic  machs/moidB/toch. 
OiMgas  eqpmt^services. 
consumr  good/indust  mach. 
Electron  compnts/test  eqpmL 
Defense  industry. 
Pollution  control  eqpmnL 
Vehides/perts/rapr  eqpmL 
Const  eqpmt/matrts/services. 
Aircraft  industry. 


Dated:  February  7, 1997. 
Mary  Fran  Kirdmer. 
Chairman,  ITA  Trade  Events  Board. 
[FR  Doc.  97-3734  Filed  2-13-97;  8:45  am) 
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Presidential  Documents 


Executive  Order  13035  of  February  11,  1997 

Advisory  Committee  on  High-Performance  Computing  and 
Communications,  Information  Technology,  and  the  Next  Gen- 
eration Internet 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  High-Performance  Com- 
puting Act  of  1991  (Public  Law  102-194)  ("Act"),  and  in  order  to  establish 
an  advisory  committee  on  high-performance  computing  and  communications. 
Information  Technology,  and  the  Next  Generation  Internet,  it  is  hereby  or- 
dered as  follows: 

Section  1.  Establishment.  There  is  established  the  "Advisory  Committee 
on  High-Performance  Computing  and -Communications,  Information  Tech- 
nology, and  the  Next  Generation  Internet"  ("Committee").  The  Committee 
shall  consist  of  not  more  than  25  nonfederal  members  appointed  by  the 
President,  including  representatives  of  the  research,  education,  and  library 
communities,  network  providers,  and  representatives  from  critical  industries. 
The  President  shall  designate  co-chairs  from  among  the  members  of  the 
Committee. 

Sec.  2.  Functions.  The  Committee  shall  provide  the  National  Science  and 
Technology  Council  (NSTC),  through  the  Director  of  the  Office  of  Science 
and  Technology  Policy  ("Director"),  with  advice  and  information  on  high- 
performance  computing  and  communications,  information  technology,  and 
the  Next  Generation  Internet.  The  Committee  shall  provide  an  independent 
assessment  of: 

(1)  progress  made  in  implementing  the  High-Performance  Computing  and 
Communications  (HPCC)  Program; 

(2)  progress  in  designing  and  implementing  the  Next  Generation  Internet 
initiative; 

(3)  the  need  to  revise  the  HPCC  Program; 

(4)  balance  among  components  of  the  HPCC  Program; 

(5)  whether  the  research  and  development  undertaken  pursuant  to  the 
HPCC  Program  is  helping  to  maintain  United  States  leadership  in  advanced 
computing  and  communications  technologies  and  their  applications;  and 

(6)  other  issues  as  specified  by  the  Director. 

Sec.  3.  Administration.  To  the  extent  permitted  by  law  and  subject  to  the 
availability  of  appropriations,  the  Department  of  Defense  shall  provide  the 
financial  and  administrative  support  for  the  Committee.  Further,  the  Director 
of  the  National  Coordination  Office  for  Computing  Information,  and  Commu- 
nications ("Director  of  the  NCO")  shall  provide  such  coordination  and  tech- 
nical assistance  to  the  Committee  as  the  co-chairs  of  the  Committee  may 
request. 

(a)  The  heads  of  executive  agencies  shall,  to  the  extent  permitted  by 
law,  provide  to  the  Committee  such  information  as  it  may  require  for  the 
purpose  of  carrying  out  its  functions. 

(b)  The  co-chairs  may,  from  time  to  time,  invite  experts  to  submit  informa- 
tion to  the  Committee  and  may  form  subcommittees  or  working  groups 
within  the  Committee  to  review  specific  issues. 
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(c)  Members  of  the  Committee  shall  serve  without  compensation  but  shall 
be  allowed  travel  expenses,  including  per  diem  in  lieu  of  subsistence,  as 
authorized  by  law  for  persons  serving  intermittently  in  the  Government 
service  (5  U.S.C.  5701-5707). 

Sec.  4.  General,  (a)  Notwithstanding  any  other  Executive  order,  the  functions 
of  the  President  under  the  Federal  Advisory  Committee  Act,  as  amended, 
except  that  of  reporting  to  the  Congress,  that  are  applicable  to  the  Committee 
shall  be  performed  by  the  Director  of  the  NCO  in  accordance  with  guidelines 
that  have  been  issued  by  the  Administrator  of  General  Services. 

(b)  The  Committee  shall  terminate  2  years  from  the  date  of  this  order 
unless  extended  by  the  President  prior  to  such  date. 


OsJllOXiU^AA^S^AMidfc^^ 


[FR  Doc  97-3M2 
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REMINDERS 

The  items  in  this  list  were 
edttorially  compiled  as  an  aid 
to  Federal  Register  users. 
Indusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

AQRiCULTURE 

DEPARTMENT 

Qrain  Inspection,  Packers 

and  Stockyanto 

Administration 

Agricultural  commodites 


Federal  regulatory  reform- 
Beans,  whole  dry  peas, 
split  peas,  arxl  lentils; 
grade  standards 
removed;  published  2- 
13-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arxi 
promulgation;  various 
States: 
Ftorida;  published  12-16-96 

FEDERAL 
COMMUNICATIONS 

Radk)  services,  special: 
Private  land  mobile 
services- 

ModHication  of  policies 
governing  use  of  bands 
below  800  MHz: 
published  1-15-97 
Radk)  stations;  table  of 
assignments: 

Alaska  et  al.;  published  2- 
14^7 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  t>ar* 
system: 
Bank  or  trust  company 

deposits;  definition; 

published  2-14-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adrnkilsti  alien 

Ainvonhir)ess  directives: 
New  Piper  Aircraft.  Inc.; 
published  1-23-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportatkm 
Board 

Intertocking  rail  oftKers  arxi 
dwectors;  authorizatkxi; 
published  1-15-97 

TREASURY  DEPARTMENT 
imantai  Revenue  Service 
Income  taxes: 


lntangit)le  asset  acquisitk)ns  * 
arxJ  deemed  asset 
purchases:  treatment; 
published  1-16^7 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Grapes  grown  in  California; 

comments  due  by  2-18-97; 

published  1-17-97 
dives  grown  in  CaUfomia; 

comments  due  by  2-18-97; 

published  1-17-97 

AGRICULTURE 

DEPARTMENT 

Food  ai>d  Consunter  Service 

Food  stamp  program: 
Anticipating  income  and 
reporting  changes; 
comments  due  by  2-18- 
97;  published  12-17-96 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspectfon: 
Pathogen  reductkm;  hazard 
ar^sis  arxj  critical 
control  point  (HACCP) 
systems 

Potentially  hazardous 
foods;  transportatkKi 
arxi  storage 

requirements;  comments 
due  by  2-20-97; 
published  11-22-96 
COMMERCE  DEPARTMENT 
National  Oceanic  arKl 
Atmospheric  Administration 
Fishery  conservatkxi  arxl 
martagement: 
Alaska;  fisheries  of 
Exckjsive  Economk:  Zone- 
Bering  Sea  arxj  Aleutian 
Islarxls  groundfish; 
comments  due  by  2-18- 
97;  published  1-2-97 
Atlantic  shark;  comments 
due  by  2-18-97;  published 
12-27-96 
Caribbean,  Gulf,  and  South 
Atlantk:  fisheries- 
South  AtlantK  shrimp; 
comments  due  by  2-20- 
97;  published  1-6-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commisskxi  records  and 

informatkxi;  open 

Commission  meetir>gs; 

commerrts  due  t/f  2-18-97; 

published  12-19-96 
DEFENSE  DEPARTMENT 
Federal  Acquisition  RegUatfon 

(FAR): 


Contractor  qualificatk)ns; 
>manufacturer2  or 
>regular  dealer> 
requirement;  comments 
due  by  2-18-97;  published 
12-20-96 

Cost  accounting  standards; 
inappycabiKty  to  contracts 
and  subcontracts  for 
commercial  items; 
comments  due  by  2-18- 
97;  published  12-20-96 

Data  Universal  Numt)ering 
System;  use  as  primary 
contractor  kJentificatkxi; 
comments  due  by  2-18- 
97;  published  12-20-96 
'   Local  govemnnent  fobbying 
costs;  comments  due  by 
2-18-97;  published  12-20- 
96 

Minority  small  busirtess  arxl 
capital  ownership 
%       devefopment  program; 
comments  due  by  2-18- 
97;  published  12-20-96 

DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Persons  subject  to 
restrictkxis;  clarificatx)n; 
convnents  due  by  2-18- 
97;  published  12-20-96 

EDUCATION  DEPARTMENT 
Postsecondary  educatfon: 
Student  assistance  general 
proviswns- 

Compliance  audits  and 
financial  responsibility 
standards;  comments 
due  by  2-18-97; 
published  12-18-96 

ENERGY  DEPARTMENT 

Occupatnnal  radiatfon 
protectfon: 
Primary  standards 
anDendments;  comments 
due  by  2-18-97;  published 
12-23-96 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Poiny  Act: 
Interstate  natural  gas 
pipelines- 
Business  practne 
standards;  comments 
due  by  2-21-97; 
published  1-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Ambient  air  quality 
starxiards,  national- 
Ozone  and  particulate 
matter;  convnents  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  partwulate 
matter,  comments  due 


by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96 
Ozorw  and  particulate 
matter,  and  regional 
haze  program 
development;  comments 
due  by  2-18-97; 
published  12-13-96 
Partwulate  matter; 
comments  due  by  2-18- 
97;  published  12-13-96 
Air  quality  implementation 
plans;  approval  and 
promulgatxxi;  various 
States: 

California;  comments  due  by 
2-21-97;  published  1-22- 
97 
Cotorado;  comments  due  by 
2-18-97;  published  1-17- 
97 
Ftorida;  comments  due  t>y 
2-18-97;  published  1-17- 
97 
Illinois;  comments  due  by  2- 

20-97;  published  1-21-97 
Indiarta;  comments  due  by 
2-18-97;  published  1-1 7-. 
97 
Kentucky;  comments  due  by 
2-20-97;  published  1-21- 
97 
New  Jersey;  convnents  due 
by  2-18-97;  published  1- 
17-97 
Pennsylvania;  comments 
due  by  2-21-97;  published 
1-22-97 
Air  quality  implementatton 
plans;  VAVapproval  and 
pronxjlgatton;  various 
States;  air  quality  planning 
purposes;  designatkxi  of 
areas: 

California;  convnents  due  bf 
2-18-97;  published  1-17- 
97 
Pestickles;  tolerances  in  food, 
animal  feeds,  arxi  raw 
agriculturai  commodities: 
Sodium  bicarbonate,  etc.; 
comments  due  t>y  2-21- 
97;  published  12-23-96 
Superfurxl  program: 
Natxxial  oil  and  hazardous 
sut)starx»s  contingency 
plarv- 

Nattonal  priorities  Kst 
update;  convnents  due 
by  2-21-97;  published 
12-23-96 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system* 
FurxSng  arxi  fiscal  affairs, 
toan  policies  and 
operattons,  and  funding 
operattone- 


UMI 


Federal  Register  /  Vol.  62,  No.  31  /  Friday,  February  14,  1997  /  Reader  Aids 


Book-entry  procedures  for 
securities;  comments 
due  t)y  2-18-97; 
published  12-20-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  tat)le  of 
assignments: 
Alaska;  comments  due  t>y 

2-18-97;  published  1-3-97 
Idaho;  comments  due  by  2- 

18-97;  published  1-3-97 
Minnesota;  comments  due 
by  2-18-97;  pubNshed  1-3- 
97 
New  Mexico;  comnwnts  due 
by  2-18-97;  published  1-3- 
97 

FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulation  E): 
Electronk:  benefit  transfer 
programs;  exemption; 
convnents  due  by  2-19- 
97;  published  1-22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  daigs,  feeds,  and 
related  products: 
Animal  proteins  prohit>ited  in 
ruminant  feed;  comments 
due  by  2-18-97;  published 
1-3-97 
Food  for  human  consumptkxi: 
Potentially  hazardous  foods; 
transportatkm  and  storage 
requirements;  comments 
due  by  2-20-97;  published 
11-22-96 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Public  administrative 
procedures: 

Introductkxi  and  general 
gukjance;  public  land 
reoxds;  convnents  due 
by  2-21-97;  published  12- 
23-96 
WikJemess  management; 
comments  due  by  2-18-97; 
published  12-19-96 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endartgered  and  threatened 
species: 


Hoffmann's  rock-cress,  etc. 
(16  plant  taxa  from 
Northern  Channel  Islands, 
CA);  comments  due  by  2- 
21-97;  published  1-22-97 

INTERIOR  DEPARTMENT 
Minerals  Maitagement 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Civil  penalty  program; 
comments  due  by  2-19- 
97;  published  12-19-96 
Safety  and  poilutk>n 
prevention  equipment; 
quality  assurar)ce; 
comments  due  t)y  2-18- 
97;  published  12-18-96  ^ 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Freight  forwarding  facilities  for 
DEA  distritxjtor  registrants; 
estat}lishment;  comments 
due  by  2-18-97;  published 
12-18-96 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 

Administration 

Coal  mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  2-18-97;  published  12- 
17-96 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contractors  and  offerors- 
Norvstatutory  certificatun 
requirements  renrwved; 
comments  due  by  2-18- 
97;  published  12-18-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

0MB  personnel  as  witnesses 
in  litigation;  release  of 
offcial  information  and 
testimony;  comments  due  by 
2-18-97;  published  12-17-96 

PENSION  BENEFIT 
QUARANTY  CORPORATION 

Premium  payments: 


Sut)missk)n  of  records 
relating  to  premium  filings; 
comments  due  by  2-18- 
97;  published  12-17-96 
PERSONNEL  MANAGEMENT 
OFFICE 
Retirement: 
Civil  Service  Retirement 
System- 
Decisions  appealed  to 
Merit  Systems 
Protection  Board; 
comments  due  by  2-18- 
97;  published  12-19-96 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  starxlards: 
Nonmanufacturer  rule; 
waivers- 
Power  circuit  breakers, 
disconnect  switches, 
current  and  potential 
transformers, 
autotransformer,  and 
surge  arresters; 
comments  due  tjy  2-18- 
97;  published  2-12-97 
SOOAL  SECURITY 
ADMINISTRATION 
Supplemental  security  irwome: 
Aged,  blind,  and  disabled- 
Dedk^ted  accounts  and 
installment  payments  for 
past-due  benefits; 
comments  due  by  2-18- 
97;  published  12-20-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Commercial  vessel 
personnel;  cherracal  drug 
and  akx>hol  testing 
programs;  drug  testing  in 
foreign  waters;  comments 
due  by  2-18-97;  published 
12-18-96 
Uninspected  vessels: 
Commencal  fishing  indusby 
regulations 

Correction;  comments  due 
by  2-20-97;  published 
12-27-96 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
AinMorttiiness  directives: 


Aerospace  Technok>gies  of 
Australia  Pty  Ltd.; 
comments  due  by  2-21- 
97;  published  12-10-96 

Airbus;  comnients  due  by  2- 
18-97;  published  1-7-97 

BeH;  convnents  due  t>y  2- 
21-97;  published  12-23-96 

Boeing;  comments  due  by 
2-18-97;  published  1-7-97 

Burkhardt  Grob  Luft-und 
Raumtatvt;  comments  due 
by  2-21-97;  published  12- 
23-96 

Fokker;  comments  due  t>y 
2-18-97;  published  12-19- 
96 

Jetstream;  convnents  due 
by  2-18-97;  published  1-8- 
97 

Rayttieon;  comments  due  t>y 
2-21-97;  published  12-23- 
96 

Class  E  airspace;  comments 
due  by  2-18-97;  published 
1-8-97 

Class  E  airspace;  correction; 
comments  due  by  2-18-97; 
published  1-8-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  economy  standards: 

Passenger  automobiles;  k>w 
volume  manufacturer 
exemptk>ns;  convnents 
due  by  2-21-97;  published 
12-23-96 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Occupant  protection 
standard  arxJ  smart  air 
bags;  technical 
workshop;  comments 
due  by  2-21-97; 
published  1-21-97 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 1 2-1 530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  5 1 2-1 262  (24  hours  a  day,  7  days  a  week). 
"^  *^"  Internet  E-Mail:  gpoaccess@gpo.gov 


UMI 


UMI 

VOL 


ISS 

31 

FE 
1  4 

1997 

UMI 

^^M 

VOL 

H 

62 

^^^^^^H 

ISS 
3  2 

1 

FE 
1  8 

H 

1997 

1 

H 

UMI 

H 

UMI 


lliV  PAPER  AND  INK  IJSFI)  IN  TfTI-  ORICfIN.U. 
PL'HLICATIiJN  \L\V  /VFFECT  TIIE  QU.-\LI'n'  OF 
THE  NUCORIORM EDITION. 


United  Stal 
Governmei 
Printing  Of 

SUPERINTENDEr 
OF  DOCUMENTS 
Washington.  DC  2 

OFFICIAL  BUSIN 
Penalty  for  private 


2-18-97 
Vol.  62 


No.  32 


Tuesday 
February  18,  1997 


e      i       E 


h.  ^     I 


%_^ J 

J 

r  I 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  IXXUMENTS 
Washington.  DC  20402 


PERIODICALS 

Postage  and  Fees  Paxd 
US.  Government  Pnntmg  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


A   FR        UM2      346U  DEC      97 

UMI 

SERIALS    ACQUlSniOHS 

^O  eOX  1346 

ANN  ARBOR  HI      46106 


481 


VOL 


n 


Federal  Reeister  /  Vol.  62.  No.  32  /  Tuesdav.  Februarv  18.  1997 


MI      48106 


2-18-97 

Vol.  62       No.  32 

Pages  7133-7334 


Tuesday 
February  18,  1997 


Now  Available  Online 

Code  of  Federal  Regulations 

ria 

GPO  Access 

(SeUaed  Volumes) 

Free,  easy  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Goveminent  Printing 
Office  (GPO).  CFR  tides  will  be  added  to  GPO  Access 
inciementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

it    http:/A*ww.access.gpo.gov/nara/cfr 

Titles  currently  available  are: 

For  additional  information  on  GPO  Aeeeu  products, 
services  and  access  methods,  see  pa^e  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

•k    Phone:  toll-free:  1-888-293-6498 
ir    Email:  gpoaccessO|po.p>v 


n 


Federal  Register  /  Vol.  62.  No.  32  /  Tuesday,  February  18,  1997 


SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs), 
by  the  Office  of  the  Federal  Register,  National  Archives  ana 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  300,  as  amended;  44  U.S.C  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  teal  of  the  National  ArduTea  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

Hie  Federal  Register  is  published  in  paper,  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
RagiBler  on  GPO  Access  is  issued  under  the  authority  of  the 
Acuninistrative  Conunittee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published.  Tne  database  includes  both  text  and  graphics  from 
Volume  59,  Nimiber  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  tWAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web:  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www.acc8ss.gpo.gov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.acc8ss.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  siiould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  [>assword  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  .Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccessOgpo.gov;  by  &xing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S494,  or  $544  for  a  combined  Federal  Reuster,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (L^A) 
suuchption;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  pap>er  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  boimd;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
Kxeign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintenoent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


PUBUC 

Subscriptions: 

Paper  or  fiche 

202-512-1800 

Assistance  with  public  subscriptions 

512-1806 

General  online  information 

202-512-1530 

l-88»-293-6498 

Single  copiesAiack  copies: 

Paper  or  fiche 

512-1800 

Assistance  with  public  single  copies 

512-1803 

FEDERAL  AGENCIES 

Subscriptions: 

Paper  or  fiche 

523-5243 

Assistance  with  Federal  agency  subscriptions 

523-5243 

For  other  telephone  numbers,  see  the  Reader  Aids  section  at  the  end  of 
tfaisi 


NOW  AVAILABLE  ONLINE 

The  January  1997  Office  of  the  Federal  Register  Document 
Drafting  Handbook 

Free,  easy,  online  access  to  the  newly  revised  January  1997 
Office  of  the  Federal  Register  Document  Drafting  Handbook 
(DDH)  is  now  available  at: 

hi^://www4iara.govAiara^fodieg/ddli/iidlieatJitml 

This  handbook  helps  Federal  agencies  to  prepare  documents 
for  publication  in  the  Federal  Register. 

For  additional  information  on  access,  contact  the  Office  of 
the  Federal  Register's  Technical  Support  Staff. 

Phone:  202-523-3447 

E-mail:  infbOfedreg.nara.gov 


® 


Printed  on  recycled  paper  containing  100%  post  coasomer  waste 


i?.wi<>.M.i  D^i^atar  /  </r.l    R7   Nin   ')9  /  Tiin«Hflv   pRhniarv  18.  1997  /  Contents 


Contents 


m 


Federal  Register 

Vol.  62,  No.  32 

Tuesday,  February  18,  1997 


Agency  for  Health  Care  Policy  and  Research 

NOTICES 

Evidence-based  practice  centers;  topics  nominations,  7234 

Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 
See  Rural  Business-Cooperative  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Ceramic  Composite  Aircraft  Brake  Consortium,  7256 
Southwest  Research  Institute;  correction,  7256 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Occupational  safety  and  health — 
Construction  industry;  illnesses  and  injuries 
prevention;  intervention  projects,  7234-7237 

Coast  Guard 

NOTICES 

Oil  spill  hazards  reduction  in  waters  of  Puget  Sound, 

Straits  of  Juan  de  Fuca,  and  Olympic  Coast;  additional 
hazards  study;  comment  request  and  workshops,  7292- 
7293 

Commerce  Department 

See  International  Trade  Administration 

See  National  Listitute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Defense  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  7217 
Meetings: 

Science  Board  task  forces,  7217-7218 

Education  Department 

PROPOSED  RULES 
Postsecondary  education: 
Student  assistance  general  provisions — 
Compliance  audits  and  financial  responsibility 
standards,  7334 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
National  Institute  on  Educational  Governance,  Finance, 
Policy-Making,  and  Management;  national  research 
and  development  center,  721&-7219 
Meetings: 
Foreign  Medical  Education  and  Accreditation  National 
Committee,  7219 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Energy  Research  Office 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 


NOTICES  -^ 

Grants  and  cooperative  agreements;  availability,  etc.: 
Aluminum  industry;  technologies  to  enhance  economic 
competitiveness  and  reduce  energy  consimiptien  and 
environmental  impacts;  research  and  development, 
721&-7220 
Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board — 
Monticello  Site,  7220 
^    Pantex  Plant.  TX,  7220 

Energy  Efficiency  and  Renewat>le  Energy  Office 

NOTICES 
Meetings: 
Metal  Casting  Industrial  Advisory  Board,  7220-7221 

Energy  Research  Office 

NOTICES 
Meetings: 
DOE/NSF  Nuclear  Science  Advisory  Committee,  7221- 
7222 

Environmental  Protection  Agency 

RULES 

Air  programs: 
Fuels  and  fuel  additives — 
Phoenix,  AZ  moderate  ozone  nonattainment  area; 
reformulated  gasoline  program  extension,  7164- 
7167 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  7157-7159 
Tennessee,  7160-7163 
Texas,  7163-7164 
PROPOSED  RULES 
Air  programs: 
Fuels  and  fuel  additives — 
Phoenix,  AZ  moderate  ozone  nonattainment  area; 
reformulated  gasoline  program  extension,  7197- 
7200 
Air  quality  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Ohio,  7194-7197 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Indiana,  7193-7194 
Tennessee,  7194 
NOTICES 
Meetings: 
National  Enviroiunental  Justice  Advisory  Council,  7229- 
7230 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc: 
Pollution  Abatement  Services  Site.  NY,  7230 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Air  Tractor,  Inc.,  7152-7153 


IV 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18.  1997  /  Contents 


PnOPOSEO  RULES 

Air  carrier  certification  and  operations,  etc.: 
Domestic,  flag,  supplemental,  commuter,  and  on-demand 
operations;  editorial  changes,  etc. 
Correction,  7299 
Airworthiness  directives: 
Airbus  Industrie,  7184-7186 
McDonnell  Douglas,  7180-7184 

FedanI  Communications  Commisaion 

PflOPOSEO  RULES 

Radio  and  television  broadcasting: 
Broadcast  services,  television  ownership,  and  newspaper/ 
radio  cross  ownership  (national  and  local  ownership 
and  attribution  proceedings),  7203-7204 

Fadaral  Crop  inaurance  Corporation 

RULES 

Crop  insurance  regulations: 
Cottrai,  7133-7135 

Fadaral  Deposit  inaurance  Corporation 

Nonccs 

Meetings;  Sunshine  Act,  7230 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Coastal  Nanjing  Power  Ltd.  et  al..  7226-7227 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co..  7222 

Columbia  Gas  Transmission  Corp.,  7222 

El  Paso  Natural  Gas  Co.,  7222 

Great  Lakes  Gas  Transmission  L.P.,  7222-7223 

Koch  Gateway  Pipeline  Co.,  7223 

Northern  Natural  Gas  Co..  7223 

Northwest  PipeUne  Corp.,  7223 

Pacific  Interstate  Transmission  Co.,  7223-7224 

PacifiCorp,  7224 

Sabine  Pipe  Line  Co.,  7224-7225 

Southern  Natural  Gas  Co..  7225 

Williston  Basin  Interstate  Pipeline  Co.,  7225 

Federal  Reaerve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  7230-7231 
Formations,  acquisitions,  and  mergers,  7231 
Permissible  nonbanking  activities.  7231-7232 

Federal  Trade  Commisaion 

NOTICES 

Prohibited  trade  practices: 
Money  Tree.  Inc.,  et  al.,  7232-7233 

Rnanclal  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

Noncfis 

Surety  companies  acceptable  on  Federal  bonds: 

Consolidated  Insurance  Co.,  7294 

Excelsior  Insurance  Co.,  7294-7295 

Indiana  Insurance  Co.,  7295 

Fish  and  Wildllle  Service 

RULES 

Importation,  exportation,  and  transportation  of  wildlife: 
Polar  bear  trophies;  importation  from  Canada.  7302-7331 


NOTICES 

Endangered  and  threatened  species  permit  applications. 
7251 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Advisory  committees,  panels,  etc. 
Tentative  schedule,  7237-7240 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  7256 

General  Accounting  Office 

NOTICES 
Meetings: 
Federal  Accounting  Standards  Advisory  Board.  7233 

Health  and  Human  Services  Department 

See  Agency  for  Health  Care  Policy  and  Research 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
HIV/ AIDS  Presidential  Advisory  Council.  7234 
National  Bioethics  Advisory  Commission.  7234 

Healtti  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  7240- 
7241 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Maternal  and  child  health  services — 
Federal  set-aside  program,  etc..  7241-7245 

Hearings  and  Appeala  Office,  Energy  Department 

NOTICES 

Special  refund  procedxires;  implementation.  7227-7229 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Public  and  Indian  housing — 
Economic  development  and  supportive  services 
program,  7249-7250 
Mortgagee  Review  Board;  administrative  actions,  7250-7251 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Reveruie  Service 

RULES 

Estate  and  gift  taxes: 
Marital  deduction.  7156-7157 


UMI 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18,  1997  /  Contents 


Income  taxes: 
Foreign  taxes  deemed  paid  by  domestic  corporate 
shareholder;  computation 
Correction,  7155 
Passive  foreign  investment  companies;  treatment  of 
shareholders;  correction,  7155 
PROPOSED  RULES 
Estate  and  gift  taxes: 

Marital  deduction;  cross  reference,  7188-7189 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7295-7297 

Intemational  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  wire  rods  from — 
France,  7206-7215 

Justice  DefMwtment 

See  Antitrust  Division 

See  Foreign  Claims  Settlement  Commission 

See  Victims  of  Crime  OfBce 

NOTICES 

Pollution  control;  consent  judgments: 

Aliuninum  Finishing  Corp.,  7254-7255 

Formosa  Plastics  Corp.,  7255 

Metallurg,  Inc.,  et  al.,  725S-7256 

Labor  Department 

See  Pension  and  Welfare  Benefits  Administration 

l.and  Management  Bureau 

PROPOSED  RULES 
Preservation  and  conservation: 
Designated  wilderness  areas,  7203 

NOTICES 

Meetings: 

Resource  advisory  coimdls — 
Lewistown  District,  7251 
Realty  actions;  sales,  leases,  etc.: 

Utah,  7251-7252 
Resoiut»  management  plans,  etc.: 

Book  Cliffe  Conservation  Initiative  Area,  UT,  7252 

Kingman  Resource  Area,  AZ,  7252 
Survey  plat  filings: 

Idaho,  7252-7253 

Illinois,  7253 
Withdrawal  and  reservation  of  lands: 

Oregon  et  al.,  7253 

•Mnerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphiu  operations: 
Lessee  and  contractor  employees  training  program 
Correction,  7298 
PROPOSED  RULES 
Royalty  management: 
Oil  valuation;  Federal  leases  and  Federal  royalty  oil  sale, 
7189 

Nationai  Capital  Planning  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Washington  D.C.  convention  center,  construction  and 
operation,  7279 


National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 
ResewiJi  and  development  programs,  7293 

National  institute  of  Standards  artd  Technology 

NOTICES 

Information  processing  standards,  Federal: 
Entity  authentication  uiing  public  key  cryptography, 
7215-7216 

National  Institutes  Of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  7245-7246 
National  Human  Genome  Research  Institute,  7246 
National  Institute  of  Mental  Health,  7246-7247 
National  Institute  of  Neurological  Disorders  and  Stroke. 

7247 
National  Institute  on  Aging,  7247-7248 
National  Institute  on  Alcohol  Abuse  and  AlcohoUsm, 

7247 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  7247 
Research  Grants  Division  special  emphasis  panels,  7248- 

7249 

National  Oceanic  and  Atmospheric  AdmlnistFation 

RULES 

Fishery  conservation  and  management: 

AlaslfLa;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish,  7168-7179 
NOTICES 
Meetings: 

Gulf  of  Mexico  Fishery  Management  Council,  7216-7217 

National  Park  Service 

NOTICES 
Meetings: 
Delaware  and  Lehigh  Navigation  Canal  National  Heritage 
Corridor  Commission,  7253-7254 

Nuclear  Regulatory  Commission 

WOTICES 

-  Meetings: 

Nuclear  Waste  Advisory  Committee,  7280-7281 
Petitions;  Director's  decisions: 

Envirocare  of  Utah,  Inc.,  7281 

Northeast  Utilities,  7281-7284 
Applications,  hearings,  determinations,  etc.: 

Atlas  Corp.,  7279-7280 

Entergy  Operations,  Inc.;  correction,  7280 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 

ILGWU  National  Retirement  Fund  et  al.,  7268-7275 

Wells  Fargo  Bank,  N.A..  et  al.,  7275-7279 

Personnel  Management  Office 

PROPOSED  RULES 
Employment: 
Reduction  in  force — 
Retention  service  credit  received  based  on  job 
performance;  correction,  7298-7299 

Pui>iic  Health  Service 

See  Agency  for  Health  Care  PoUcy  and  Research 


VI 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday.  February  18.  1997  /  Contents 


See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

PROPOSED  RULES 

Newlands  Reclamation  Project.  NV;  operating  criteria  and 
procedures  adjustments,  7201-7203 

Rural  Bu8ines»0>operatlve  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  7205 

Rural  Telephone  Bank 

NOTICES 

Meetings;  Sunshine  Act,  7205 
Uruguay  Round  Agreements  Act: 
Rural  Electrification  Act;  Buy  American  provision; 
amendment,  7205-7206 

Rural  Utilities  Service 

RULES 

Telecommunications  standards  and  specifications: 
Materials,  equipment,  and  construction — 
Postloan  engineering  services  contract,  7135-7152 
NOTICES 

Uruguay  Roimd  Agreements  Act: 
Rural  Electrification  Act;  Buy  American  provision; 
amendment,  7205-7206 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Secxuities: 

"Prepared  by  or  on  behalf  of  issuer";  definition  for 
purposes  of  determining  if  offering  document  is 
subject  to  State  regulation,  7186-7188 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  7284 
Meetings;  Sunshine  Act,  7285 
Self-regulatory  organizations;  proposed  rule  changes: 

Chicago  Board  Options  Exchange,  hic,  7285-7286 

Pacific  Stock  Exchange,  Inc.,  7286-7288 

Philadelphia  Stock  Exchange,  Inc.,  7288-7291  - 
Applications,  hearings,  determinations,  etc.: 

Chyron  Corp.,  7284-7285 

State  Department 

NOTICES 
Meetings: 
Shipping  Coordinating  Committee.  7291 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Privacy  Act: 
Systems  of  records,  7249 


Surface  IMinlng  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Indiana,  7189-7193 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  7254 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 

Cost  recovery  procediu«s — 
Productivity  adjustment,  7294 
Railroad  operation,  acquisition,  construction,  etc.: 

Union  Pacific  Railroad  Co.,  7294 

Tennessee  Valley  Authority 

NOTICES 

Meetings;  Sunshine  Act,  7291-7292 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Siuface  Transportation  Board 

Treasury  Department 

See  Fiscal  Service 
See  Internal  Revenue  Service 
RULES 

Government  Securities  Act: 
Recordkeeping  and  preservation  of  records,  7153-7155 

Victims  Of  Crime  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Victim  assistance  program,  7256-7268 


Separate  Parts  In  This  issue 

Part  II 

Department  of  Interior,  Fish  and  Wildlife  Service.  7302- 
7331 

Part  III 

E)epartment  of  Education,  7334 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  PubUc  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
dociunents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


UMI 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18,  1997  /  Contents 

CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

5  CFR 
riODOietl  RuteK 

293 7298 

351 _ 7298 

430 7298 

531 7298 

7  CFR 

457 7133 

1755 7135 

14  CFR 

39 7152 

PropoMd  Rules: 

39  (3  documents) 7180, 

7182,7184 
119 7299 

17  CFR 

404 7153 

Propowd  Rules: 

230 7186 

26  CFR 

1  (2  documents) 7156 

20 7156 

Prapoeed  RutoK 

20 7188 

30  CFR 

250 7298 

Propoeed  RutoK 

206 7189 

208 „ ..7189 

914  (2  documents) 7189, 

7192 

34  CFR 

Proposed  Rules: 

668 7334  - 

40CFR 

52  (3  documents) 7157,  ' 

7160.7163 
80 7164 

52  (3  documents) 7193, 

7194 

80 _ 7197 

81 7194 

43  CFR 

418 7201 

6300 „ 7203 

8560 7203 

47  CFR 
Proposed  Rules: 

73 7203 

76 7203 

SO  CFR 

18 7302 

679 7168 


vn 


UMI 


VOL 


1997 


UMI 


«•    «      ^.^ 


7133 


Rules  and  Regulations 


Federal  Register 

Vol.  62,  No.  32    - 

Tuesday.  February  18,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicatjility  and  legal  effect,  most  of  which 
are  keyed  to  artd  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 

RIN0563-AB53 

Common  Crop  Insurance  Regulations; 
Cotton  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 


summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
cotton.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured. 
EFFECTIVE  DATES:  March  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Progi'ain  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  9435 
Holmes  Road,  Kansas  Qty,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATK)N: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866  and,  therefore,  this  rule 
has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  were  previously  approved 
by  OMB  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35)  under  OMB  control  number 
0563-8003  at  the  proposed  final  rule 
stage. 

Tlie  amendments  set  forth  in  this  final 
rule -contains  information  collections 
that  have  been  cleared  by  OMB  imder 
the  provisions  of  44  U.S.C.  chapter  35. 


Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  on 
information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0003 
through  September  30, 1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  of  1995  (UMRA),  Public  Law 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  section 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 


It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  States  or  their  political 
subdivisions  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
re{>ort.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
.  necessary  information  to  complete  a 
claim  for  indemnity. 

The  insured  must  also  annually 
certify  to  the  previous  years  production 
or  receive  an  assigned  yield.  The 
producer  must  maintain  the  production 
records  to  support  the  certified 
information  for  at  least  3  years.  This 
regulation  does  not  alter  those 
requirements.  The  amoimt  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 


amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.l2372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015.  subpart  V.  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
State  and  local  laws  to  the  extent  such 
State  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  part  11 
must  be  exhausted  before  action  for 
judicial  review  may  be  brought.  ^ 

Enviroomental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Perfbrmanoe  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
imnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Tuesday,  September  3, 1996,  FdC 
published  a  proposed  rule  in  the 
Federal  Register  at  FR  46401-46403  to 
amend  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457)  by  revising 
7  CFR  457.104  effective  for  the  1997  and 
succeeding  crop  years. 
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Following  publication  of  that 
proposed  rule,  the  public  was  afforded 
30  days  to  submit  written  conunents, 
data,  and  opinions.  One  comment  was 
received  from  the  crop  insurance 
industry.  The  comment  received  and 
FQC's  response  are  as  follows: 

Comment:  One  comment 
recommended  that  written  agreements 
should  be  continuous  and  the  valid 
period  be  stated  in  the  wording  of  the 
agreement. 

Response:  Written  agreements  are,  by 
design,  temporary  and  intended  to 
address  unusual  circumstances.  If  the 
condition  for  which  a  written  agreement 
is  needed  exists  each  crop  year,  the 
{>olicy  or  Special  Provisions  should  be 
amended  to  reflect  this  condition.  No 
change  has  been  made  to  these 
provisions. 

FQC  has  made  the  following  changes 
to  the  Cotton  Provisions: 

Section  2(d)(2)— Corrected  the 
provisions  regarding  center  pivot 
irrigation  systems.  Language  in  the 
proposed  rule  stated  "*  *  'that  the 
corners  of  a  Geld  in  which  a  center- 
pivot  irrigation  system  is  used  will  be 
considered  as  irrigated  acreage  unless 
separate  acceptable  records  of 
production  from  the  comers  are 
provided  indicating  otherwise."  This 
provision  should  have  read  "  •  *  *  that 
the  comers  of  a  field  in  which  a  center- 
pivot  irrigation  system  is  used  will  be 
considered  as  irrigated  acreage  if 
separate  acceptable  records  of 
production  from  the  comers  are  not 
provided."  This  clarification  makes  the 
wording  consistent  with  other  crop 
provisions. 

The  contract  change  date  for  the  1997 
crop  year  was  November  30, 1996.  It  is, 
Iherefore,  too  late  to  make  this  rule 
effective  for  the  1997  crop  year.  The  rule 
will  be  effective  for  the  1998  crop  year. 

List  of  Subiects  in  7  CFR  Part  457 

Crop  insurance,  Cotton. 
Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 


Corporation  hereby  amends  7  CFR  part 
457,  effiective  for  the  1998  and 
succeeding  crop  years,  as  follows: 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p). 

2.  Section  457.104,  paragraph  1. 
Definitions  (1),  (q)(2)  and  (s)  are  revised  to 
read  as  follows: 

§  457.1 04    Cotton  crop  insurance 
provisions. 

•  *        •        •        * 

1.  Definitions. 

•  •        •        *        • 

(1)  Planted  acreage — Land  in  which  seed 
has  been  placed  by  a  machine  appropriate  for 
the  insured  crop  and  planting  method,  at  the 
correct  depth,  into  a  seedbed  which  has  been 
properly  prepared  for  the  planting  method 
and  production  practice.  Cotton  must  be 
planted  in  rows  to  be  considered  planted. 
Planting  in  any  other  manner  will  be 
considered  as  a  failure  to  follow  recognized 
good  farming  practices  and  any  loss  of 
production  will  not  be  insured  unless 
otherwise  provided  by  the  Special  Provisions 
or  by  written  agreement  to  insure  such  crop. 
The  yield  conversion  factor  normally  applied 
to  non-irrigated  skip-row  cotton  acreage  will 
not  be  used  if  the  land  between  the  rows  of 
cotton  is  planted  to  any  other  spring  planted 
crop. 

•  •         *         •         * 

(q)*   *  • 
(!)••• 

(2)  Qualifies  as  a  skip-row  planting  pattern 
as  defmed  by  the  Farm  Service  Agency  (FSA) 
or  a  successor  agency. 
***** 

(s)  Written  agreement — A  written 
document  that  alters  designated  terms  of  a 
policy  in  accordance  with  section  13. 

2.  Section  457.104  in  paragraph  2.  Unit 
Division  (d)(1)  and  the  first  paragraph  in 
(d)(2)  are  revised  to  read  as  follows: 

2.  Unit  Division. 

***** 


(d)»  *  • 

(1)  Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 

Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  Section.  In  the  absence  of  Sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to:  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands  an  equivalent  of  Sections  for 
unit  purposes.  In  areas  which  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exist  but  boundaries  are 
not  readily  discemable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number. 

(2)  Optional  Units  on  Acreage  Including 
Both  Irrigated  and  Non-Irrigated  Pmctices: 

In  addition  to,  or  instead  of.  establishing 
optional  units  by  section,  section  equivalent, 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  based  on  irrigated  acreage  or  non- 
irrigated  acreage  if  both  are  located  in  the 
same  section,  section  equivalent,  or  FSA 
Farm  Serial  Number.  To  qualify  as  separate 
irrigated  and  non-irrigated  optional  units,  the 
non-irrigated  acreage  may  not  continue  into 
the  irrigated  acreage  in  the  same  rows  or 
planting  pattern.  The  irrigated  acreage  may 
not  extend  beyond  the  point  at  which  the 
irrigation  system  can  deliver  the  quantity  of 
water  needed  to  produce  the  yield  on  which 
the  guarantee  is  based,  except  that  the 
comers  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  will  be  considered 
as  irrigated  acreage  if  separate  acceptable 
recorch  of  production  from  the  comers  are 
not  provided.  If  the  comers  of  a  field  in 
which  a  center-pivot  irrigation  system  is  used 
do  not  qualify  as  a  separate  non-irrigated 
optional  unit,  they  will  be  considered  part  of 
the  unit  containing  the  irrigated  acreage. 
However,  non-irrigated  acreage  that  is  not  a 
part  of  a  field  in  which  a  center-pivot 
irrigation  system  is  used  may  qualify  as  a 
separate  optional  unit  provided  that  all  other 
requirements  of  this  section  are  met. 
***** 

3.  Section  457.104  paragraph  5. 
Cancellation  and  Terminations  Dates,  is 
revised  to  read  as  follows: 

5.  Cancellation  and  Termination  Dates. 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Common  Crop  Insurance  Policy  (§  457.8),  the 
cancellation  and  termination  dates  are: 


State  and  county 


Vai  Verde,  Edwards,  Kerr,  KendaH,  Bexar,  Wilson,  Kames,  Goiiad,  Victoria,  and  Jackson  Counties,  Texas,  and  all  Texas  coun- 
ties tying  south  ttiereof. 

Alabama;  Arizona;  Arkansas;  Caiifomia;  Ftorida;  Georgia:  Louistana;  Mtssissippi;  Nevada;  North  Carolina;  South  Carolina:  B 
Paso.  Hudspeth,  Culberson,  Reeves,  Loving,  Winlder,  Ector.  Upton,  Reagon,  Steriirig,  Coke,  Tom  Green,  Corwho, 
McCuUoch.  San  Saba,  Mills,  Hamiiton,  Bosque,  Johnson,  Tarrant  Wise,  and  Cooke  Counties,  Texas,  and  all  Texas  counties 
lying  south  and  east  thereof  to  and  indixing  Terrel,  Crocket.  Sutton,  Kimble.  Gillespie,  Blanco,  Comal,  Guadalupe. 
Goiuales,  De  Witt  Lavaca,  Cokxado,  Wtiarton,  Matagorda  Counties,  Texas.. 

Al  other  Texas  counties  and  aN  other  States - 


Cancellatkxi 

and  termi- 

natwn  dates 


January  15. 
February  28. 

MarchlS. 


UMI 


Federal  Register  /  Vol.  62.  No.  32  /  Tuesday.  February  18,  1997  /  Rules  and  Regulations        7135 


4.  Section  457.104  is  amended  by  adding 
a  new  paragraph  13.  to  read  as  follows: 

13.  Written  Agreement. 

Designated  terms  of  this  policy  may  be 
altered  by  written  agreement.  The  following 
conditions  will  apply: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
13(e). 

(b)  The  application  for  written  agreement 
must  contain  all  terms  of  the  contract 
between  the  insurance  provider  and  the 
insured  that  will  be  in  effect  if  the  written 
agreement  is  not  approved. 

(c)  If  approved,  the  written  agreement  must 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variety,  the  guarantee,  premium  rate,  and 
price  election. 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year.  If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy. 

(e)  An  application  for  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington  DC,  on  February  6, 
1997. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

(FR  Doc  97-3847  Filed  2-14-97;  8:45  am] 

8ILUN0  CODE  3410-FA-* 


Rural  Utilities  Service 

7  CFR  Part  1755 

Telecommunications  Program; 
Posttoan  Engineering  Services 
Contract 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS),  successor  to  the  Rural 
Electrification  Administration  (REA). 
hereby  amends  its  contract  for  the 
procurement  of  postloan  engineering 
services  for  telecommunications 
systems.  This  action  codifies  the  terms 
and  conditions  of  the  agreement  to  be 
executed  between  RUS 
telecomm  unications  borrowers^nd 
consulting  engineering  firms  hired  to 
design  and  oversee  construction  of 
telecommimications  facilities  financed 
with  RUS  financing  assistance.  Several 
years  have  passed  since  these 
regulations  were  last  amended  and 
changes  in  common  contract  language 
have  occurred.  These  amendments 


allow  contracts  to  be  more  consistent 
with  common  practice. 
EFFECTIVE  DATE:  This  regulation  is 
efiective  on  March  20, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Orren  E.  Cameron  III,  Director, 
Telecommunications  Standards 
Division,  Rural  Utilities  Service,  U.S. 
Department  of  Agriculture,  Ag  Box 
1598,  Washington,  DC  20250-1598, 
telephone  number  (202)  720-8663. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  OMB. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  RUS  has  determined 
that  this  rule  meets  the  applicable 
standards  provided  in  Scnc.  3  of  the 
Executive  Order. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
does  not  apply  to  this  rule. 

Information  Collection  and 
Recordkeeping  Requirements 

The  re(>orting  and  recordkeeping 
requirements  contained  in  the  final  rule 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35,  as 
amended)  under  control  number  0572- 
0059. 

Send  questions  or  comments 
regarding  this  burden  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  F.  Lament 
Heppe,  Jr.,  Director,  Program  Support 
Staff,  Rural  Utilities  Service,  Ag  Box 
1522.  Washington.  DC  20250-1522. 

National  Environmental  Policy  Act 
Certification 

RUS  has  determined  that  this  final 
rule  will  not  significantly  affect  the 
quality  of  the  hiunan  environment  as 
defined  by  the  National  Environmental 
PoUcy  Act  of  1969  (42  U.S.C.  4321  et 
seq.).  Therefore,  this  action  does  not 
require  an  environmental  impact 
statement  or  assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  final 
rule  is  Hsted  in  the  Catalog  of  Federal 
Domestic  Assistance  Programs  under 
10.851,  Rural  Telephone  Loans  and 


Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Sup>erintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325. 

Executive  Order  12372 

This  final  rule  is  excluded  from  the 
scope  of  Executive  Order  12372, 
Intergovernmental  Consultation.  A 
Notice  of  Final  Rule  entitled 
Department  Programs  and  Activities 
Excluded  from  Executive  Order  12372 
(50  FR  47034)  exempts  RUS  loans  and 
loan  guarantees  to  governmental  and 
nongovernmental  entities  from  coverage 
under  this  Order. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Background 

Pursuant  to  7  CFR  part  1753,  subpart 
B,  RUS  telecommunications  borrowers 
must  use  a  contract  to  procure 
engineering  services  for  design  and 
construction  of  facilities  which  qualify 
as  "major"  under  that  part.  The  contract 
required  is  the  RUS  Form  217,  Postloan 
Engineering  Services  Contract. 

The  Form  217  contract  was  developed 
by  REA  (predecessor  to  RUS)  to  meet 
the  specific  requirements  of  rural 
telecommimications  borrowers,  and  to 
meet  the  objectives  of  the  RE  Act.  It 
contains  provisions  to  facilitate  the  use 
of  RUS-required  contract  forms  for  the 
procurement  of  outside  plant,  central 
office  equipment,  sp)ecial  transmission 
equipment,  and  exchange  switching 
equipment  buildings.  Most  of  the  past 
revisions  of  the  Form  217  contract  have 
been  triggered  by  major  revisions  of 
these  other  RUS  construction  contracts. 
Prior  to  this  action,  the  RUS  Form  217 
contract  has  never  been  codified. 

A  major  feature  of  the  Form  217 
contract  is  that  engineering  fees  are 
agreed  to  in  a  manner  that  makes  it 
possible  to  estimate  them  accurately  in 
advance.  This  helps  RUS  ensure  that 
funding  set  aside  for  the  construction 
and  engineering  of  a  project  will  be 
adequate. 

On  December  27, 1995,  RUS 
published  a  proposed  rule  (60  FR 
66936)  in  the  Federal  Register  with  a  30 
day  comment  period.  Comments 
received  were  considered  in  developing 
this  final  rule.  The  changes  made  in  this 
final  rule  are  evolutionary.  The  duties 
and  responsibilities  of  the  contracting 
engineer,  and  its  named  representatives, 
are  specified  in  more  detail.  Design  and 
construction  monitoring  activities  are 
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more  carefully  defined.  Many  terms 
used  throughout  the  contract  form  are 
now  deHned.  Details  for  handling 
termination  by  the  owner  {md  the 
engineer  are  set  forth.  RUS  Form  506, 
used  for  estimating  and  closing  the 
contract,  is  made  a  part  of  the  contract. 
A  number  of  requirements  of  7  CFR  part 
1753,  subpart  B,  are  brought  in  to  the 
contract,  including  RUS's  reduced 
progress  reporting  requirements. 

Comments 

Pubhc  conunents  were  received  from 
the  Association  of  Communication 
Engineers  (ACE).  The  following 
comments  made  in  several  places  in 
§  1755.217,  are  summarized  along  with 
RUS's  responses  as  follows: 

Comment:  The  commenter  suggested 
that  the  word  "All"  is  not  necessary  and 
should  be  deleted  in  the  following 
sections:  Form  217  (Section  3, 
paragraphs  3.05  and  3.23);  Form  217b 
(Section  2,  paragraph  G  and  Section  3); 
Form  217c  (Section  3,  paragraph  D  and 
Section  4);  Form  21 7d  (Section  3, 
paragraph  E);  Form  217e  (Section  2, 
paragraph  E);  Form  21 7f  (Section  4, 
paragraph  C-3);  Form  21 7g  (Section  1, 
paragraphs  G  and  I) 

Response:  RUS  is  of  the  opinion  that 
"all"  is  necessary  to  fully  specify  the 
requirements. 

Comment:  The  commenter  suggested 
that  the  word  "Engineer"  be  deleted 
after  the  word  "Resident"  in  the 
following  sections:  Form  217  (Section  3, 
paragraph  3.09):  Form  21 7e  (Section  2. 
paragraph  G);  Form  21 7g  (Section  1, 
paragraphs  B,  B-1.  B-2,  B-4,  B-5.  and 
C;  Section  5,  paragraph  C) 

Response:  RUS  agrees  and  has  made 
the  changes. 

Comment  (Form  21 7b  Section  2, 
paragraph  I;  Form  217c  Section  3, 
paragraph  G;  and  Form  21 7d  Section  3, 
paragraph  F):  The  commenter  stated 
that  the  last  sentence  of  these 
paragraphs  is  in  conflict  with  the  next 
to  the  last  sentence  of  Section  1, 
paragraph  A  of  Form  217g.  and  should 
be  deleted  and  the  next  to  last  sentence 
of  Form  217g,  Section  1,  paragraph  A, 
should  be  inserted. 

The  commenter  further  stated  that 
AIA  form  documents,  NSPE  form 
documents,  and  form  documents  of 
other  professionals  involved  in  the 
construction  industry,  as  well  as 
insurers  who  insure  those  professionals, 
have  repeatedly  attempted  to  make  clear 
that  design  professionals  have  no 
responsibilities  for  a  contractor's  safety 
.  practices.  Owner  insurers  have  taken 
the  same  stance  as  to  owner 
responsibilities  for  a  contractor's  safety 
practices.  This  sentence  will  potentially 
be  interpreted  to  impose  a  duty  on  the 


engineer  to  determine  whether  a 
contractor  practice  that  the  engineer 
observes  is  in  fact  safe.  Will  a  person 
injured  by  a  contractor's  practice  be  able 
to  sue  the  engineer  because  the  engineer 
observed  the  practice  but  did  not 
recognize  that  it  was  unsafe  but  should 
have?  In  addition,  the  engineer's 
obligation  to  "consult"  with  the 
contractor  is  not  clear  in  its  scope.  Does 
it  mean  that  the  engineer  is  to  consult 
with  the  contractor  about  how  to 
conform  the  contractor's  practice  to 
safety  standards?  Will  a  person  injured 
by  a  contractor's  safety  practice  be  able 
to  sue  an  engineer  because  the  engineer 
did  not  properly  "consult"  with  the 
contractor  about  the  practice.  Finally, 
the  sentence  suggests  that  the  owner  has 
some  responsibility  for  safety  practices 
of  the  contractor.  'That  suggestion 
derives  from  the  implication  that  a 
report  is  to  be  made  to  the  owner  so  that 
the  owner  can  take  some  action  to 
address  safety.  If  the  owner  takes  no 
action,  is  the  owner  now  liable  to 
someone  who  is  hurt  as  a  result? 

Response:  RUS  does  not  believe  there 
is  a  conflict  when  describing  safety 
matters  that  occvu*  and  that  are  resolved 
routinely  between  an  engineer  and  a 
contractor  during  a  construction  project. 
RUS  believes  that  the  contract  language 
reflects  the  appropriate  responsibilities 
among  the  parties  involved  in  the  job. 

Comment  (Form  217b  Section  6, 
paragraph  A;  Form  21 7c  Section  6, 
paragraph  A;  Form  21 7d  Section  5, 
paragraph  A;  Form  21 7f  Section  5, 
paragraph  B):  The  commenter  suggested, 
that  "(6)  services  related  to  RUS  Form 
773  Contracts."  be  added  because  RUS 
Form  773  contracts  have  not  been 
addressed  and  probably  should  be. 

Response:  7  CFR  1753  provides 
sj)ecific  details  on  the  required 
engineering  services,  whether  the 
construction  is  classiHed  as  major  or 
minor,  and  what  RUS  construction 
contract  form  is  to  be  used.  Therefore, 
it  is  inappropriate  to  single  out  a 
specific  form,  such  as  RUS  Form  773,  in 
the  generalized  217  Engineering 
Services  Contract. 

The  following  comments  received 
from  ACE  pertaining  to  individual 
portions  of  §  1755.217  are  siunmarized 
along  with  RUS's  responses  as  follows: 

RUS  Form  217 

Comment  (Section  1,  Definitions):  la 
the  defmition  of  "Inspect,"  the 
commenter  suggested  that  the  word 
"observe"  be  substituted  for  "examine" 
stating  that  observe  is  used  in  most  AIA, 
NSPE  and  ACEC  documents. 

Response:  RUS  believes  that 
"observe"  does  not  express  the  degree  of 
inspection  expected,  but  can  imply  that 


the  inspection  only  covers  the  obvious. 
"Examine"  implies  looking  beyond  the 
visually  obvious  and  looking  to  the  true 
condition  of  the  construction.  RUS 
believes  that  "examine"  best  describes 
the  degree  of  inspection  RUS 
historically  has  expected  and  continues 
to  expect  for  government  funded 
construction. 

Comment  (Section  1,  Definitions):  In 
the  definition  of  "Inspector,"  the 
commenter  suggested  that  the  word 
"Engineer"  be  deleted  after  the  word 
"Resident"  since  some  state  statutes 
prohibit  the  use  of  the  title  engineer 
except  as  it  refers  to  a  registered 
professional.  A  non  registered  engineer 
cannot  be  delegated  engineering 
responsibilities  that  are  not  under  the 
direct  control  and  approval  of  a 
registered  professional.  ASCE,  AIA, 
NSPE  and  ACEC  dociunents  all  use  the 
title  Resident  alone. 

Response:  RUS  agrees  and  has  made 
the  change. 

Comment  (Section  1,  Definitions):  In 
the  definition  of  "Resident  Engineer," 
the  commenter  suggested  that  the  word 
"Engineer"  be  deleted  after  the  word 
"Resident,"  the  word  "engineering" 
omitted  after  the  phrase  "on  site"  and 
the  phrase  "of  the  Engineer"  added  after 
the  word  "responsibilities." 

Response:  RUS  agrees  and  has  made 
the  changes. 

Comment  (Section  2.  paragraph  2.02): 
The  commenter  suggested  that  the  word 
"engineering"  be  inserted  before 
"assistance,"  before  "service"  and 
before  "advice  and  assistance"  stating 
that  this  change  would  make  it  clear 
that  the  engineer  is  not  retained  to 
provide  legal,  accounting  or  other  kinds 
"  of  assistance,  service  or  advice.  The 
commenter  also  suggested  that  the  word 
"all"  be  deleted  before  "services"  since 
it  is  not  necessary  to  fully  describe  the 
responsibilities  and  could  be  interpreted 
as  having  connotations  beyond  the 
intended  scope.  In  addition,  the 
commenter  suggested  that  the  phrase 
"requested  by  the  Owner"  be  inserted 
after  the  word  "services"  to  identify  the 
source  of  the  request  for  assistance. 

Response:  RUS  believes  that  the  word 
"all"  is  necessary  to  fully  specify  the 
requirement.  RUS  agrees  with  the 
remainder  of  the  comment  and  has 
made  the  changes. 

Comment  (Section  3,  paragraph  3.03): 
The  commenter  suggested  that  the 
words  "Complete  and"  be  deleted 
before  "detailed"  stating  that  "complete 
and  detailed"  is  redundant.  Complete  is 
a  word  that  cannot  be  specifically 
identified  (i.e.,  what  is  complete?). 
Detailed,  however,  can  be  specifically 
identified  as  it  relates  to  plans  and 
specifications. 


..     /     \7^l       CO 
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Response:  RUS  does  not  believe  that 
the  words  "complete"  and  "detailed" 
are  redundant.  Plans  and  specification 
may  be  detailed  without  being 
complete. 

Conunent  (Section  3.  paragraph  3.08 
(1)):  The  commenter  suggested  that  the 
phrase  "Final  Record"  be  substituted  for 
the  phrase  "As  Built."  since  this  phrase 
better  describes  the  end  product. 

Response:  RUS  agrees  and  has  made 
the  change. 

Comment  (Section  3,  paragraph  3.15): 
The  commenter  suggested  that  the 
phrase  "or  maximum  allowed  by 
statute,  whichever  is  less"  be  added 
after  the  words  "per  annum"  because 
some  states  have  limits  as  to  the 
allowable  interest  rate. 

Response:  RUS  is  not  convinced  that 
the  addition  of  this  phrase  is  necessary. 
Where  there  is  such  a  maximum,  it  can 
be  entered  in  the  contract. 

Comment  (Section  3,  paragraph  3.15): 
The  commenter  suggested  that  the 
sentence  which  begins  "Such 
compensation  shall  be  paid"  is  not  clear 
and  should  be  deleted.  It  is  imclear 
whether  it  means  that  payment  of  an 
invoice  is  not  due  until  10  days  after 
interest  on  the  invoice  is  calculated,  or 
that  interest  is  not  due  until  10  days 
after  the  interest  has  been  calculated. 

Response:  RUS  has  replaced 
"compensation"  with  "interest"  to 
clarify  the  meaning. 

Comment  (Section  3,  paraffvph  3.22): 
The  commenter  suggested  that  the  last 
sentence  in  the  paragraph  should  be 
deleted  or  rewritten  to  insure  that  the 
engineer  is  compensated  for  expenses 
incurred  beyond  his  control.  If  the 
Engineer  incurs  costs  as  a  result  of 
Omier  delays,  contractor  delays  or  acts 
of  God,  then  he  should  be  compensated 
(i.e..  Resident  and  Inspector  time  when 
rain  delays  occur  or  when  contractor 
has  equipment  breakdown,  etc.). 

Response:  RUS  believes  this  sentence 
is  necessary  as  written  because  the  Form 
217  is  a  contract  between  the  Engineer 
and  the  Owner  and  does  not  address 
other  parties. 

RUS  Form  217a 

Comment  (Section  1,  paragraph  A): 
The  commenter  suggested  that  the 
phrase  "Project  Schedule"  be  inserted 
after  the  phrase  "Loan  Design"  because 
the  Project  Schedule  is  an  important 
element  of  the  total  project  and  should 
be  so  recognized. 

Response:  RUS  agrees  with  this 
comment  and  has  made  this  change 
recognizing,  however,  that  Project 
Schedules  are  not  always  prepared  and 
therefore,  adding  the  phase  "if 
developed"  after  "Project  Schedule.". 


Comment  (Section  2):  The  commenter 
suggested  that  the  "Owner's"  or  "the 
Owner"  be  inserted  before  the  word 
"obtaining"  in  both  places  where  it 
appears  and  the  words  "without 
limitation"  be  changed  to  "by  way  of 
illustration."  Without  these  changes, 
this  is  an  overly  broad  statement  of  what 
can  reasonably  be  expected  of  an 
engineer. 

Response:  RUS  has  reworded  this 
paragraph  in  accordance  with  the 
comment,  but  does  not  agree  that 
"without  limitation"  should  be  deleted. 

RUS  Form  217b 

Comment  (Section  2,  paragraph  H): 
The  commenter  suggested  that 
"contractor"  or  "Contract  Installer"  be 
used  in  lieu  of  "Installer." 

Response:  RUS  agrees  and  has 
reworded  the  paragraph  in  accordance 
with  the  comment. 

Comment  (Section  5,  paragraph  B): 
The  commenter  suggested  that  the 
phrase  "including  applicable  sales  and 
use  taxes"  be  inserted  after  "materials" 
in  both  places  in  the  last  sentence.  Even 
though  this  has  been  a  long  standing 
interpretation  by  RUS,  it  should  be  so 
stated  to  avoid  hiture 
misimderstandings. 

Response:  RUS  does  not  believe  this 
addition  is  appropriate  because 
compensation  to  reflect  the  collection  of 
sales  and  use  taxes  is  not  necessary. 

RUS  Form  217c 

Comment  (Section  3,  paragraph  E): 
The  commenter  suggested  that  the 
phrase  "assure  that  the  Contractor 
comply"  be  deleted  and  replaced  by  the 
phrase  "to  determine  the  Contractor's 
proposed  compliance"  since  it  would  be 
impossible  to  determine  or  assure  any 
kind  of  compliance  at  a  preinstallation 
meeting. 

Response:  RUS  believes  that  this 
paragraph  reflects  RUS'  intentions. 

RUS  Form  217e 

Comment  (Section  2,  paragraph  C): 
The  commenter  suggested  that  the 
phrase  "in  writing"  be  inserted  after 
"notifying  the  Engineer"  to  avoid  a 
potential  conflict. 

Response:  RUS  agrees  and  has  made 
the  change. 

Comment  (Section  2):  The  commenter 
suggested  that  paragraph  J  be  added  as 
follows:  "The  Engineer  with  the 
approval  of  the  Owner  shall  have  the 
option  of  performing  staking  on  the 
project  in  urban  and  congested  areas  on 
a  time  and  ex{>ense  basis  consistent 
with  Table  2  of  this  Agreement.  Urban 
and  congested  area  staking  shall  be 
defined  as  any  area  containing  one  or 
more  of  the  following  characteristics: 


1.  Restricted  Corridor 

2.  One  or  more  existing  buried 
telephone  cables  on  the  same  side  of  the 
Foad  where  staking  is  to  occur. 

3.  Other  utilities  (i.e.,  gas,  water, 
sanitary  sewer,  biuied  Power  Cable,  etc.) 
on  the  same  side  of  the  road  where 
staking  is  to  occxu-. 

4.  Right-of-way  restrictions  imposed 
by  some  state  Departments  of 
Transportation. 

The  conunenter  further  stated  that  in 
urban  and  congested  areas,  it  is  not  in 
the  best  interest  of  the  Owner  or  the 
Engineer  to  perform  staking  for  a  per 
mile  fee.  Congested  area  staking  often 
requires  extensive  location  of  existing' 
facilities  to  determine  where  and  if 
additional  facilities  can  be  placed.  The 
contract  should  not  be  structured 
toward  the  Owner  gaining  a  windfall  at 
the  Engineer's  expense  or  the  Engineer 
gaining  a  windfall  at  the  Owner's 
expense.  This  option  should  be 
incorporated  into  the  Proposed  217e  to 
allow  for  time  and  exp>ense  staking 
where  it  would  be  in  the  best  interest  of 
the  Owner  and  Engineer  jointly. 

Response:  RUS  does  not  agree  with 
the  suggested  addition  because  the 
situations  listed  are  not  unique. 
However,  RUS  does  recognize  that  there 
are  special  circumstances  where  time 
and  expenses  for  staking  are  warranted 
and  has  changed  the  wording 
accordingly. 

RUS  Form  217f 

Comment  (Section  4,  paragraphs  B-1 
and  B-2):  The  commenter  suggested  that 
the  phrase  "or  electronic  equivalent"  be 
inserted  after  the  word  "system."  Since 
tracings  are  no  longer  used  by  a  niunber 
of  Owners,  this  phrase  should  be 
included  to  recognize  new  media. 

Response:  RUS  does  not  believe  this 
is  appropriate  since  not  all  the 
recipients  of  the  plans  and 
specifications  may  have  the  necessary 
equipment/software  to  be  able  to  use  the 
electronic  equivalent  provided. 

Comment  (Section  5,  paragraph  B): 
The  commenter  stated  that  rebidding  is 
covered  in  paragraph  C4,  not  C3,  of 
Section  4. 

Response:  RUS  has  made  the 
appropriate  changes  in  the  paragraph. 

RUS  Form  217g 

Comment  (Section  1,  paragraph  A-3): 
The  conunenter  suggested  that  the  word 
"reject"  be  replaced  by  the  phrase 
"recommend  to  the  Owner  that"  and  the 
phrase  "be  rejected"  be  added  after  the 
word  "specifications."  Since  the 
Construction  Contract  is  between  the 
Owner  and  the  Contractor,  the  Owner 
has  the  ultimate  authority  to  accept  or 
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reject.  The  engineer  only  makes 
recommendations. 

Response:  RUS  believes  that  the 
Engineer,  as  the  agent  of  the  Owner, 
should  have  this  authority  and 
responsibility. 

Comment  (Section  I,  paragraph  A-4): 
The  commenter  suggested  that  the  word 
"reject"  be  replaced  by  the  phrase 
•  recommend  to  the  Owner  rejection  of.' 

Response:  RUS  believes  that  the 
Engineer,  as  the  agent  of  the  Owner, 
should  have  this  authority  and 
responsibility. 

Comment  (Section  1,  paragraph  B-5): 
The  commenter  suggested  that  this 
paragraph  be  omitted  and  the  number  of 
Residents  and  Inspectors  be  stated  on 
the  estimated  RUS  Form  506.  This 
would  probably  clear  up  some 
confusion  that  has  come  up  on  previous 
occasions  with  Owners. 

Response:  The  reason  for  this 
paragraph  is  to  highlight  the  number  of 
Residents  and  Inspectors  that  the 
Engineer  and  the  Owner  agree  will  be 
used  on  the  project.  Relegating  this 
information  to  Form  506  would  make 
this  decision  unilateral  on  the  part  of 
the  Engineer. 

Comment  (Section  3,  paragraphs  A-l 
and  B-1):  The  commenter  suggested  that 
the  phrase  "As  Constructed"  be  changed 
to  "Final  Record"  since  the  term  "As 
Constructed"  depicts]  a  degree  of  total 
information  that  cannot  be  assured  by 
the  Engineer. 

Response:  RUS  believes  that  "As 
constructed"  better  describes  the  intent 
of  the  cable  schertatics  to  include 
everything  constructed  in  preparation 
for  cutover  even  if  the  construction  was 
not  part  of  the  project  under  contract 
with  the  Engineer. 

List  of  Subjects  in  7  CFR  Part  1755 

Loan  programs-communications, 
Reporting  and  recordkeeping 
requirements,  Rural  areas. 
Telecommunications. 

For  reasons  set  out  in  the  preamble, 
RUS  amends  Chapter  XVII  of  title  7  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  1755— TELECOMMUNICATIONS 
STANDARDS  AND  SPECIFICATIONS 
FOR  MATERIALS,  EQUIPMENT  AND 
CONSTRUCTION 

1.  The  authority  citation  for  part  1755 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  et  seq..  1921  et  seq. 

2.  Section  1755.217  is  added  to  read 
as  follows: 

§  1755^17    Postloan  engineering  services 
contract,  RUS  Form  217. 

Engineering  services  provided  for 
major  construction  are  to  be  covered  by 


the  Postloan  Engineering  Services 
Contract,  RUS  Form  217.  The 
requirements  and  procedures  for  the  use 
of  this  contract  are  contained  in  7  CFR 
1753.17. 

Postloan  Engineering  Services  Contract — 
Telecommunications  Systems 

AGREEMENT  made , , 

between (hereinafter  called  the 

"Owner")  and (hereinafter  called  the 

"Engineer"). 

In  consideration  of  the  mutual 
undertakings  herein  contained,  the  parties 
hereto  agree  as  follows: 

Section  1.  Definitions.  For  purposes  of  this 
Agreement  the  following  definitions  shall  be 
used: 

Administrator.  The  Administrator  of  RUS 
or  personnel  delegated  authority  to  act  for  the 
AdJministrator. 

Borrower's  Environmental  Report.  An 
environmental  study  as  described  in  7  CFR 
1794.  For  the  purposes  of  this  contract,  this 
is  the  level  of  environmental  review  as 
described  in  7  CFR  1794  required  for  the 
Project  by  RUS.  In  most  cases  of 
telecommunications  construction,  this  will 
be  a  Borrower's  Environmental  Report. 

Contractor.  A  provider  of  goods  or  services 
for  the  Project,  other  than  the  Engineer. 

Construction  Administration.  The 
coordination  of  construction  activities. 

Construction  Drawings.  The  drawings 
developed  through  the  Staking  used  to  guide 
the  construction  of  outside  plant  fecilities. 
Cut  Sheets.  The  complete  and  sequential 
plans  for  Cutover. 

Cutover.  The  orderly  integration  of  new 
focilities  with  existing  facilities. 

Description  of  Project.  The  work  and 
facilities  listed  bv  principal  sutxiivisions  in 
Table  1. 

Inspect.  To  monitor  and  examine  the  work 
of  the  Contractor,  compare  the  work  to  the 
contract,  and  note  the  details  and  quantities 
of  construction  on  records  and  progress 
reports. 

Inspector.  A  competent  representative  of 
the  Engineer  who  inspects  construction  and 
reports  compliance  or  noncompliance  to  the 
Resident. 

Loan  Design.  Supplemental  information 
which  supports  a  loan  application,  as 
described  in  7  CFR  1737.32. 

Marker.  A  physi(:al  indicator  at  the 
construction  site  to  guide  the  Contractor  in 
construction  of  facilities. 

Project  The  telecommunications 
construction  and  procurements  financed  by  a 
particular  RUS  loan. 

Resident.  The  competent  representative  of 
the  Engineer  who  is  delegated  full  time  "on 
site"  Construction  Administration 
responsibilities  of  the  Engineer. 

Staking.  The  determination  of  the 
approximate  location  of  the  facilities  to  be 
placed  and  creation  of  schematic  drawings 
which  show  the  facilities  located  with 
respect  to  the  physical  terrain. 

Work  Sector.  A  localized  portion  of  the 
Project. 
Section  2.  General 

2.01     Financing  of  the  Project.  All  or  part 
of  the  financing  of  the  Project,  including 


costs  of  materials,  construction,  installation, 
and  engineering,  shall  be  by  a  loan 
administrated  by  RUS. 

If  the  Project  is  financed  in  part  by  the 
Rural  Telephone  Bank,  an  agency  of  the 
United  States  of  America,  the  references  in 
this  Agreement  to  'The  United  States  of 
America"  and  the  "Government"  shall  mean 
the  "Rural  Telephone  Bank"  as  well,  and  the 
.references  to  the  "Administrator"  shall  mean 
the  "Governor"  of  the  Rural  Telephone  Bank 
as  well.  If  the  Project  is  financed  wholly  by 
the  Rural  Telephone  Bank,  the  references  to 
"The  United  States  of  America"  and  the 
"Government"  shall  mean  the  "Rural 
Telephone  Bank"  and  the  references  to  the 
"Admmistrator"  shall  mean  the  "Governor" 
of  the  Rural  Telephone  Bank. 

2.02.    Compliance  with  Regulations.  The 
objective  of  this  Agreement  is  for  the  Owner 
to  obtain  engineeriiig  assistance  in 
completing  a  Project,  while  complying  with 
RUS  postloan  construction  regulations.  The 
Engineer  shall,  therefore,  perform  all 
engineering  services  requested  by  the  Owner 
hereunder,  and  render  engineering  advice 
and  assistance,  so  as  to  enable  the  Owner  to 
comply  with  7  CFR  Part  1753  and  other 
applicable  RUS  regulations. 

2.03  General  Obligation.  The  Engineer 
shall,  consistent  with  sound  professional 
practices,  diligently  and  competently  render 
the  engineering  services  required  in  this 
Agreement.  These  engineering  services  shall 
be  reasonably  necessary  or  advisable  for  the 
expeditious,  economical,  and  sound  design 
and  construction  of  the  Project  listed  in  Table 
1  by  means  of  the  services  described  in  this 
agreement  and  its  attachments.  The  Engineer 
shall  also  render  other  preparatory  work  as 

is  necessary  to  place  such  portion  of  the 
Project  in  service,  except  where  such  duties 
are  excluded  from  the  terms  of  this 
Agreement.  The  enumeration  of  specific 
duties  and  obligations  to  be  performed  by  the 
Engineer  and  included  herewith,  shall  not  be 
construed  to  limit  the  foregoing  general 
undertaking  of  the  Engineer,  with  reference 
to  such  portion  of  the  Project. 

2.04  Description  of  Project.  The  Project 
shall  consist  of  the  subdivisions  of  the  work 
and  fecilities  listed  by  exchanges  in  Table  1 
attached  hereto. 

Section  3.  Miscellaneous 

3.01  Insurance.  The  Engineer  shall  take 
out  and  maintain  throughout  the  contract 
period  the  minimum  insurance  as  required  in 
Subpart  C  of  7  CFR  part  1788  in  effect  at  the 
date  of  this  Agreement. 

3.02  Project  Schedule.  The  Engineer  shall 
prepare  in  collaboration  with  the  Owner,  a 
work  and  progress  repwrt  schedule  to 
facilitate  coordination  of  activities  for 
Cutover  of  the  Owner's  Project.  The  Engineer 
shall  report  construction  progress  to  the 
Owner  monthly  during  all  times  when  one  or 
more  contracts  are  open. 

3.03  Plans  and  Specifications.  Complete 
and  detailed  plans  and  specifications, 
drawings,  maps  and  other  engineering 
documents  as  required  for  the  construction  of 
the  Project  (all  of  the  foregoing  being  herein 
sometimes  collectively  called  the  "plans  and 
specifications"),  shall  be  prepared  by  the 
Engineer,  pursuant  to  the  various 
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attachments  to  this  Agreement,  and  made  a 
part  hereof. 

3.04  Scope  of  Services.  The  Engineer 
sh^ll  not  be  obligated  to  perform  any  services 
for  the  Project  or  any  part  thereof  except  to 
the  extent  that  the  Project  as  defined  in  Table 
1,  (or  the  parts  thereof  and  the  services 
related  thereto)  are  delineated  in  (1)  the 
attachments  to  this  Agreement  and  (2)  the 
plans  and  specifications  approved  by  the 
Owner  and  the  Administrator,  as  they  may  be 
amended  from  time  to  time,  preftared 
pursuant  to  this  Agreement. 

3.05  Standards.  All  maps,  drawings, 
plans,  specifications,  estimates,  studies  and 
other  engineering  documents  required  to  be 
prepared  or  submitted  by  the  Engineer  under 
this  Agreement  shall  conform  to  the 
applicable  standard  specifications  and  other 
forms  prescribed  by  the  Administrator  and  in 
effect  at  the  date  of  this  Agreement. 

3.06  Termination  by  Owner.  The  Owner 
may  at  any  time  terminate  this  Agreement  by 
giving  notice  to  the  Engineer,  in  writing,  to 
that  efiiect  not  less  than  thirty  (30)  days  prior 
to  the  effective  date  of  termination  specified 
in  this  notice.  Such  notice  shall  be  deemed 
given  if  delivered  or  mailed  to  the  last  known 
address  of  the  Engineer.  From  and  after  the 
effective  date  specified  in  such  notice  this 
Agreement  shall  be  terminated. 

When  termination  is  initiated  by  the 
owner,  compensation  for  services  hereunder 
shall  be  computed  as  far  as  possible  in 
accordance  with  the  provisions  of  the 
applicable  attachment  to  this  Agreement.  To 
the  extent  that  the  provisions  of  any  such 
attachment  cannot  be  applied  because 
construction  is  incomplete  at  the  effective 
date  of  such  termination,  then  the  Engineer 
shall  be  paid  for  engineering  services  in 
respect  to  such  incomplete  construction,  a 
sum  which  shall  l)ear  the  same  ratio  to  the 
compensation  which  would  have  been 
payable  under  the  provisions  of  any  such 
attachment  to  this  Agreement,  if  such 
construction  had  been  completed.  If 
requested  by  the  Owner,  the  Engineer  shall 
submit  to  the  Owner  in  duplicate  a  certified 
statement  of  the  Engineer's  actual  expenses 
in  respect  of  such  incomplete  construction. 
All  compensation  invoiced  by  the  Engineer 
and  payable  under  this  paragraph  shall  be 
due  and  payable  thirty  (30)  days  after  the 
approval  by  the  Owner  and  the 
Administrator  of  the  amount  due.  In  any 
case,  compensation  shall  be  due  30  days  ai^er 
the  date  Ptoject  documentation  is  delivered 
to  the  Owner  under  paragraph  3.08  of  this 
Agreement. 

3.07    Termination  by  the  Engineer.  The 
Engineer  shall  have  the  right,  by  giving  to  the 
Owner  not  less  than  thirty  (30)  days  notice 
in  writing,  to  terminate  this  Agreement  if  the 
Engineer  shall  have  been  prevented  by 
conditions  beyond  the  control  and  %irithout 
the  fault  of  the  Engineer  (i)  iram 
commencing  performance  of  this  Agreement 
for  a  period  of  twelve  (12)  months  from  the 
date  of  this  Agreement:  or  (ii)  from 
proceeding  with  the  completion  of  full 
performance  of  any  remaining  services, 
required  of  the  Engineer  pursuant  to  this 
A^«ement,  for  a  period  of  six  (6)  months 
from  the  date  of  last  performance  by  the 
Engineer  of  other  services  required  pursuant 


to  this  Agreement.  From  and  after  the 
effective  date  specified  in  such  notice  this 
Agreement  shall  be  terminated,  except  that 
the  Engineer  shall  be  entitled  to  receive 
compensation  for  services  performed 
hereunder,  computed  &nd  payable  in  the 
same  manner  as  set  forth  in  paragraph  3.06. 

3.08  Project  Documents.  Upon  final 
payment  by  the  Owner  to  the  Engineer  in 
accordance  with  the  Statement  of 
Engineering  Fees,  RUS  Form  506,  the 
following  documents  in  final  form  become 
the  property  of  the  Owner  and  may  be  used 
by  the  Owner  for  Project  operation  and  fiiture 
development: 

1.  "Final  record"  system  maps,  in  master 
form  (electronic  or  original  hard  copy) 

2.  Cable  schematics 
3.. Construction  sheets 

4.  Cable  assignment  sheets 

5.  All  contract  documents  Including 
attached  plans  and  specifications  and  final 
inventories. 

All  other  documents  and  engineering 
records,  including  preliminary  forms  of  the 
above  documents,  remain  the  property  of  the 
Engineer. 

Upon  termination  of  this  Agreement  the 
Engineer  shall  deliver  to  the  Owner  at  a 
mutually  agreeable  place  within  5  working 
days  after  the  date  of  termination  all  Project 
documents  (electronic  or  ori^nal  hard  copy) 
including  records,  map  tracings,  plans  and 
specifications,  test  data,  and  field  notes. 

If  requested  by  the  Owner  upon 
completion  of  the  Project,  the  Engineer  shaU 
deliver  to  the  Owner  those  documents  which 
are  the  Owner's  property,  at  a  mutually 
agreed  upon  place  and  time. 

3.09  Employee's  Qualifications.  The 
obligations  and  duties  to  be  performed  by  the 
Engineer  under  this  Agreement  shall  be 
performed  by  persons  qualified  to  perform 
such  duties  efficiently.  The  Engineer,  if  the 
Owner  shall  so  direct,  shall  promptly  replace 
any  Resident  or  other  person  employed  by 
the  Engineer  in  connection  with  the  Project. 

For  information  of  the  Owner  and  the 
Administrator,  the  Engineer  shall  file  with 
the  Owner  statements  signed  by  the  Engineer 
of  the  qualifications,  including  resumes  of 
specific  experience,  and  the  duties  to  be 
assigned  to  each  Resident,  Inspector  and 
such  other  personnel  assigned  to  the  Project 
as  may  be  requested  by  the  Owner  and 
Administrator. 

The  term  Resident  and  Inspector,  as  used 
in  this  Agreement,  shall  mean  a  person 
properly  trained  and  experienced  to  perform 
the  services  required  under  the  terms  of  this 
Agfeement,  and  does  not  mean  that  the 
person  performing  those  duties  must  be  a 
licensed  or  a  registered  professional  engineer. 

3.10  License.  The  Engineer  shall  comply 
with  all  applicable  statutes  pertaining  to 

engineering  and  warrants  that (Fill  in 

name  of  individual)  who  shall  be  in 
responsible  charge  of  the  Project  possesses 

license  number issued  by  the  State  of 

on  the day  of . 

3.11  Payments  of  Engineer's  Employees. 
For  each  invoice  the  Engineer,  if  requested  by 
the  Owner,  shall  furnish  to  the  Owner  as  a 
prior  condition  to  payment,  a  certificate  to 
the  effect  that  all  salaries  or  wages  earned  by 
the  employees  of  the  Engineer  in  connection 


with  the  Project  have  been  fully  paid  by  the 
Engineer  up  to  and  including  a  date  not  more 
than  thirty  (30)  days  prior  to  the  date  of  such 
invoice.  Before  final  payment  under  this 
Agreement  the  Engineer  shall  furnish  to  the 
Owner  a  certificate  that  all  of  the  employees 
of  the  Engineer  have  been  paid  for  services 
rendersd  by  them  in  connection  with  the 
Project,  and  that  all  other  obligations  which 
might  become  a  lien  upon  the  Project  have 
been  paid. 

3.12  Engineer's  Records.  The  Owner  and 
the  Administrator  shall  have  the  right  to 
Inspect  and  audit  all  piayrolls,  records,  and 
accounts  of  the  Engineer  relevant  to  the  work 
performed  for  the  purposes  of  this  Agreement 
and  the  Engineer  agrees  to  provide  all 
reasonable  facilities  necessary  for  such 
inspection  and  audit. 

3.13  Compensation.  For  the  purpose  of 
this  Agreement,  compensation  for  each  type 
of  work  covered  by  the  attachments  and 
thereby  made  a  part  of  this  Agreement  shall 
be  as  outlined  in  said  attachments  except 
where  compensation  is  listed  as  being  a 
"time  and  expense"  basis,  in  which  case  the 
rates  in  Table  2  attached  hereto  (or  as 
subsequently  modified  by  approved 
amendments  to  this  Agreement)  shall  apply. 

3.14  Taxes.  Any  taxes  or  levies 
(excluding  Federal,  State,  and  local  income 
taxes)  which  may  be  assessed  against  the 
Engineer  for  services  performed  or  payments 
for  services  performed  by  the  Engineer  per 
this  Agreement  shall  be  in  addition  to  the 
compensation  set  forth  in  the  attachments  to 
this  Agreement  Such  taxes  or  levies  when 
paid  by  the  Engineer  shall  be  stated 
separately  on  all  invoices  and  paid  by  the 
Owner. 

3.15  Interest.  Interest  at  the  rate  of 

percent  ( %)  per  annum  shall  be  paid 

by  the  Owner  to  the  Engineer  on  any  unpaid 
balance  due  the  Engineer,  commencing  thirty 
(30)  days  after  the  receipt  of  the  Engineer's 
invoice,  provided  that  the  delay  in  payment 
beyond  such  time  shall  not  have  been  caused 
by  any  conditions  within  the  control  of  the 
Engineer.  Such  interest  shall  be  paid  ten  (10) 
days  after  the  amount  of  interest  has  been 
determined  by  the  Engineer  and  the  Owner.    " 
The  start  date  of  interest  accrual  is 
irrespective  of  the  date  of  the  Owner's 
approval  of  the  invoice,  but  the  interest 
computation  shall  be  based  on  the  invoice 
approved  by  the  Owner. 

3.16  Non-Assignment  The  obligations  of 
the  Engineer  under  this  Agreement  shall  not 
be  assigned  without  the  approval  in  «vriting 
of  the  Owner  and  the  Administrator. 

3.17  Attachments.  The  following  listed 
attachments,  when  checked  in  appropriate 
boxes,  are  attached  to  and  made  a  pert  of  this 
contract,  by  this  reference: 

RUS  Form  2178— Project  Design, 

Assistance  and  Coordination: 
RUS  Form  217b— Central  Office 

Equipment  Engineering  Services: 
RUS  Form  217c — Transmission 

Facilities  Engineering  Services: 
RUS  Form  217d — Building  Engineering 

Services; 
RUS  Form  21 7e— Outside  Plant  Staking 

Services: 
RUS  Form  21 7f— Outside  Plant  Contract 

Document  Phase  Engineering  Services: 

and 
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RUS  Fonn  2 17g— Outside  Plant 

Construction  Phase  Engineering 
Services. 

3.18  Service  Addition.  When  a  service 
listed  in  paragraph  3.17  above  is  added  to 
this  contract  after  execution,  an  amendment 
to  the  Contract  is  required. 

3.19  Engineering  Fee.  The  Engineer  shall 
provide  an  initial  estimate,  monthly  updates 
and  a  final  statement  of  engineering  fees 
using  RUS  Form  506,  Statement  of 
Engineering  Fees,  or  a  bcsimile  thereof. 
Where  a  fixed  amount  or  percentage  is  used 
in  the  attachments  checked  in  section  3.17 
above,  the  same  fixed  amount  or  percentage 
shall  be  used  in  the  statement  of  engineering 

IOCS. 

3.20  Contract  Amendment.  When  the 
total  engineering  fee  exceeds  the  initial 
contract  estimate  by  20%  or  more,  an 
amendment  to  the  contract  shall  be  required 
as  set  forth  in  7  CFR  Part  1753. 

3.21  Compensation  for  Corrections.  No 
compensation  shall  be  due  or  piayable  to  the 
Engineer,  pursuant  to  this  Agreement,  for  any 
engineering  services  performed  by  the 
Engineer  in  connection  with  effecting  of 
corrections  to  the  design  or  construction  of 
the  Project,  when  such  corrections  are 
required  as  a  direct  result  of  {ailure  by  the 
Engineer  to  properly  fulfill  one  or  more  of  the 
Engineer's  obligations  as  set  forth  in  this 
Agreement. 

3.22  Force  Majeure.  The  Engineer  shall 
not  be  held  responsible  for  Project  delays 
which  are  a  result  of  Owner  delays, 
Contractor  delays  or  acts  of  God.  The 
Engineer  shall  not  be  entitled  to  additional 
comp>ensation  unless  the  delays  are  the  result 
of  the  Owner's  negligence. 

3.23  Contract  Beneficiaries.  Nothing 
under  this  Agreement  shall  be  construed  to 
give  any  rights  or  benefits  in  this  Agreement 
to  anyone  other  than  the  Owner,  the  Engineer 
and  the  Administrator,  and  all  duties  and 
responsibilities  undertaken  pursuant  to  this 
Agreement  shall  be  for  the  sole  and  exclusive 
benefit  of  the  Owmer,  Engineer  and 
Administrator  and  not  for  the  benefit  of  any 
other  party.  This  paragraph  does  not  relieve 
the  Engineer  of  any  obligation  or 
responsibilities  conferred  upon  licensed 
engineers  under  State  law. 

3.24  Addenda.  Any  addenda  required  for 
this  contract  should  be  placed  before  Table 
1. 

3.25  Contract  Completion  and  Closeout. 
Upon  completion  of  all  services  covered  by 
this  Contract,  the  Engineer  shall  execute  the 
Statement  of  Engineering  Fees,  RUS  Form 
506,  and  submit  copies  to  the  Owner  as 
prescribed  under  7  CFR  1 753  Subpart  B. 

In  witness  whereof,  the  parties  hereto  have 
caused  this  Agreement  to  be  duly  executed. 

Owmer 
By 


President 
ATTEST: 
Secretary 


Engineer 

By  

President,  Partner  (Strike  out  inapplicable 

Designation — If  partnership,  all  pairtners  shall 

sign) 

ATTEST:  . 


Secretary 

Table  1  .—Description  of  Project 

[Attach  supplemental  sheets,  as  required] 


EXCHANGE 

MILEAGE  OF  OUTSIDE  PLANT 

EQUIPMENT  BUILDING' 

CENTRAL  OFFICE  EQUIPMENT' 

ASSOCIATED  FACILITIES^ 

0THER3 

EXCLUDED  SERVICES  2 

'  Insert  "new"  or  "additional"  or  "none" 
as  appropriate. 

2  Insert  "none"  or  list  as  appropriate. 

3  Describe. 

Table  2.— Schedule  of  Time,  Ex- 
pense AND  Equipment  Usage 
Rates,  Dated 

1.  Time  Rates.  Includes  ail  costs  associated 
with  the  employees  except  for  those  item- 
ized in  Para^aph  2,  below. 

Job  Classification  arxJ  Employee  Name,  if 
Krxjwn 

Hourly  Billing  ftete (Attached  supple- 
mental sheet,  as  required) 

2.  Expense  Rates.  These  shall  include  sut>- 
sistence  expense,  if  any,  paid  to  (or  on  be- 
half of)  employees;  plus  reasonable  em- 
ployee transportation  costs;  pitjs  the  cost 
of  printing  (including  mailing  and  transpor- 
tation expenses),  telephone,  facsimile,  and 
otfier  materials  and  equipmerrt  related  to 
ttie  Project. 

3.  Test   Equipment  arxl  Computer  Usage 

Rates.   Description  of  Equipment  

Hourly  Billing  Rate (Attached  sup- 
plemental sheet,  as  required) 

4.  Review  of  Rates.  To  the  extent  that  tfte 
completion  date  of  the  Agreemertt,  to 
which  this  Table  2  applies,  shall  extend  12 
months  beyond  the  date  wtwn  this  Agree- 
ment is  originally  executed;  and  on  each 
subsequent  anniversary  of  such  Agree- 
ment this  schedule  of  rates  shaU  be  veri- 
fied or  modified  in  writing  by  the  Parties,  to 
new  rates  mutually  agreeable  to  the  Par- 
ties to  such  Agreement,  until  Completion  or 
Termination  of  such  Agreement  as  pro- 
vided therein. 

5.  Information  for  Owner.  With  each  invoice 
for  payment,  ttie  Engineer  shall  fumish  ttie 
Owner  information  of  ttie  type  outiined  in  a 
jointly  approved  format  similar  to  that 
shown  In  Exfiibit  A. 

6.  Compensation  Payment.  Unless  otfierwise 
specified  in  tfiis  Agreement,  compensatien 
payable  pursuant  to  Table  2  shall  be  due 
and  payatsle  ten  (10)  days  after  approval  of 
ttie  Owner  of  tfw  service  perforrned  and 
ttie  invoice  of  tfie  Engineer,  including  ttie 
detail  breakdown  of  ttie  cost  by  the  portion 
of  the  Project  and  section  of  tfie  contract 
for  wtiich  tfie  service  was  performed.  The 
Engineer  sfiall  be  notified,  wittiin  ten  (10) 
days  of  receipt  of  invoices,  of  any  discrep- 
ancies which  require  correction  or  addMon 
as  precedent  for  payment  of  such  invoices 
by  tfie  Owner. 


Exhibit  A 

Suggested  Information  and  Format  for  Time 
Br  Expense  Billing 

Certificate  of  Time,  Expense  &  Equipment 
Usage  Charges 

Project  Designation: 

Postloan  Engineering  Contract,  RUS  Form 
217: 

Name: 

Dated: 

Classification: 

Invoice  period  ending: 

Date 

Service  Performed ' 

Hourly  Rate 

Number  of  Hours 

Extended  Costs 

Miles  Driven 

Cost  Per  Mile 

Extended  Costs 

Other  Transportation 

Air  Travel 

Other  (Explain) 

Extended  Costs 

Lodging 

Subsistence 

Computer 

Rate 

Hours ^ 

Extended  Costs 

Date: 

EQUIPMENT  RENTAL: 
COE  Test  Equ  ipment 

Hourly  Rate 

Number  of  Hours 

Extended  Costs 

O.  P.  Test  Equipment ^ 

Hourly  Rate 

Number  of  Hours 

Extended  Costs 

Transmission  Testing 

Hourly  Rate 

Number  of  Hours 

Extended  Costs 

OTHER  EXPENSES: 

Telephone  Charges 

Facsimile  Charges 

Printing 

Construction  Sheets 

Maps 

SUBMITTED  (by  Engineer): 

Tide   

Date 

APPROVED  (by  Owner): 

Tide   

Date    


BILUNQ  CODE  3410-1S-P 


INSTR 

Fonn2 

A  Sect 

B. 

Sect 

C. 

Sect 

D 

Sect 

Fonn  2 

Fonn  2 

A  Sect 

B. 

Sect) 

C. 

Add 

D. 

Secti 

E 

Fore 

Plus 

Flus 

F. 

For< 

Form  21 

Fonn  21 

A  S«cti 

B. 

Add 

C. 

Secti 

D. 

Sect 

E. 

Sect! 

?. 

Fore 

Plus 

Plus 

G. 

For« 

Fonn  21 

Fonn  21 

A     c^^: 

A 
B. 

Secti 
Secti 

C. 

Addi 

D. 

Secti 

E. 

Forei 

Plus 

Fonti2I 

Fonn  21 

A  Secti 

B. 

Secti 

C. 

Secti 

D. 

Reph 

E. 

ForS 

8. 

9. 

F. 

Secti< 

Fonn  21 

'  Service  perfbmied  to  be  included  by  description 
of  activity  and  by  reference  to  paragraph  number  in 
RUS  Form  217  AtUchroent.  Example:  Pre-Bid 
Conference:  217c  3  refers  to  conducting  Pie-Bid 
Conference. 
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AGBok'/ 


~~  : Tfflft  YkMttm. DCTBOSIk VkM^a^ 


aasEB,  QMg 


TNO. 


Bcp^ts 


(fAgriUkn,aKmamqpek.OIRM(OMBUS724KB9t, 


Nofi0lhtrbemMmcvbepaidagumkrtibpn)pamu^taih^ranrtke(mwktedmd/Umr^^  (7V.S.C.  eisea.) 


VS.  Departmcat  of  Acrioritwrv 
Roral  UtUMc*  Service 

STATEMENT  OF  ENGINEERING  FEES 
TELECOMMUNICATIONS 


INSTRUCTIONS  -  See  7  CFR  Part  1753.17(0 


PROJECT  DESIGNATION 


CONTRACT  NO. 


CONTRACT  SECTION 


Form  217a  -  Project  Design,  Assistance  and  Coordiaatioo 

A.  Section  1.  Project  Design 

B.  Section  2.  Assistance  to  Owner , 

C.  Section  3.  Coordinatioa „ 

D.  Section  4.  Plant  Records..... „ 

Form  217a  SubtoUl 


Form  2 1 7b  •  Central  Ofiice  Equipment  Engineering  Services 

A  Section  1.  Review  of  Requirements. „ „ 

B.  Section  2C.  Rebidding. 

C.  AdditioiB,  Modifications,  RelocatioiB,  or  Removals. 

D.  Sections  2F,  2H  and  21  and  Section  3 „...„'. 

E  FareadinewCe«alOfixE<^ifm(rtoortract(rF(KcAax)urtiya|)aadaiannitequiltoc 

penat(_ ^%)  of  first  $100,000. 


Plus 
Phis 


_pBiuat^ 
_paoert(_ 


F.  For  each  Installation  Only  contract: 
Form  217b  Subtotal 


_%)ofiKxtS3OQ,00O. 
_S)oftKbirian3e 


_pcnxrt(_ 


»- 


ESTIMATED 


DATE 


INVOICED 

AND 
APPROVED 


nNAL 


Fonn  2 1 7c  -  Transmission  Facilities  Engineering  Services 

A  Section  1.  Review  of  Requirements _ 

Additions,  Modifications,  Relocations,  or  Removals. 

Section  3A  Rebidding. _ _. 

Sections  3E,  3F  and  3G _.. „ 

Section  4.  Tests. _ 

Fa- eadi  new  Tiaanaien  I«:aiiieE  oartact  v  Fbns  Accout  iVopxal  M  amoutt  e^arf  to: 
pawrt(__%)o«Rl  $50.000 . 


Plus 
Plus 


paDert(_ 

_|MU1t(_ 


G.  For  each  Installation  Only  contract: 
Form217cSubtotol 


»  of  nod  $150,000. 
_%)of*ehal»nce 


_pcrocrt(_ 


»- 


Form  2  I7d  -  Building  Engineering  Services 

A  Section  I.  Review  of  Requirements.. .„ „ _ 

B.  Section  3B.  Rebidding. „ 

C.  Additions,  Modifications,  Relocations,  or  Removals. 

D.  Sections  3F  and  3G ; 

E.  FveKiinewBuildngocr*adarFbneAcoouttiya|)ocii«natnou«ei^ta: 

pBoot( %)offaL$5<)lO0O 

Plus panrt( ^%)«ftebafance 

Form  2 1 7d  Subtotal „.... 


Form  2l7e  -  Outside  Plant  Staking  Services 
A  Section  I.  Review  of  Requirements. 

B.  Section  2C.  Changes. 

C.  Section  21.  Joint  Use  or  Joint  Occupancy.. 

D.  Replacement  of  Marken. 

E.  For  Staking: 


Plus. 
Plus 
Plus' 
5.     Phis" 


Plus 
Plus' 


_  mile*  at  $ 
.  miles  at  $  _ 
.  mile*  at  $  , 
mile*  at  $  _ 
miles  at  $  _ 
tnilesat$_ 
mile*  at  $ 


_  per  mile  of  existing  buried  plant  to  be  modiilied... 

_  per  mile  of  new  buried  plant 

.  per  mile  of  uixlerpound  cable  installed  in  ducts.... 

_  per  mile  of  new  aerial  ptanL 

.  per  nuleofexisting  aerial  plant  to  be  modified. 

_  per  mile  of  new  joint  use  lines. 

per  mile  of  existing  lines  to  be  removed  where  no 


construction  or  modification  work  is  to  be  performed. 

8.  Plus service  entnmces  at  $ per  service  entrance  for  each  itew  or 

modified  service  entrance „ 

9.  Plus subscribers  at  $ per  subscriber  shown  on  coostrudica 

F.  Section  2J.  Time  and  Expense  Staking. „ „. 

Form  2 17e  SubtoUl 


RUS  Form  506  (Rev  12-96) 


Ciwl< 


.1    D. 


{«•_-     /    \T^^       CO      KT...       OO      /     T.. 


kJ#...     C*^^!.........    4  0      4  r\n^     /    D..1.. 


.J    n 1_»! 
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'nrmmtHatnmUnJl»rtspo^l»tkbcoaetao»0fMinmlhmmHkalUifitnmanlm^e$u^^ 


CONTRACT  SECTION 


Fatm217r-OulBdePUMCoalraGtl>iamieB(PtiMeEiigineenag  Service* 

A.  SMBofS or SectiaatatS pcrMdioa. 


atS 


PiM 


M$ 


pcrUMDOBMOL. 


a  TheSiaior  S, 

C  Swbaa2.  Map TrMaB«» atMi OdMr DM«... 

D.  S«tioa3.  SrtwnMrtci. AMJgBmcab. and Crt SheeH.. 

E.  SMlioii4B6.  UmlMyMuudCcoduit.. 


^  per  mile  of  Frafed  I  ine  _....—. 
I  i|i|jiu'ved  Foive  AuMUrti  Iropoeaii. 


F.  S«Glioa4C3.  Pr»-Bid Coaferatcc and Rcbidding... 


G.  Sectioa4I>3.  Chaagn to  Force  Aooouol Profianb... 
FonnaiTfSMUcUl.. 


ECTIMATED 


Fo«iH217g-Om«de  Plant  CoBlniclioBPlMieEimiinuinKServioM 
A.  Sacbaal.  Cootrocliaii  Fhaae 

1.  SectioalE  lUridmi  and  faMpedon.- 


X  SedioalC  Pie-Cemlracliaa  CoofereBoe.. 

3.  SacboalF.  Mat  Um  or  Mot  Oocupency.. 

4.  S««iaa  la  Teefc 

5.  SecboalR 

6.  SeeboalL   Reporting.. 


7.  Secbon  U.  Fnwl  Inapecdon... 


a  Section  2.  Final  DutMUMUU:  the 

aiS peraection. 

PluB ndcaatS 

PhM 


lofS 


atS 


^  per  mile  of  line  indiMnL. 


inatafled.  replaced  or  mndifiBd. 

C  Section  3.  Plant  ReoordL ~. 

O.  Section  4.  Inventory  and  AppraiaaL 
Form  217k  SulXoteJ. - 


INVOKXD 

AND 
AFFROVKD 


FINAL 


^^^^im^  §s^i^^^^  m^^m 


Fonn  217  Contract  SUBTOTAL — 


TAXES.. 


GRAND  TOTAL... 


/.. 


CERTIFICATE  OF  ENGINEER 

(Coaykt*  far  Final  Suttmmt  Onfy) 

,  certi^  that  (J)  I  am  the. 


7IW 


of 


fiammcfOmiSr' 

beav  the  RwxiUtiMes  Sennet  Pnjectdesigfwtkm^ 


_,  the  Ejigineer  in  a  contract  erieredirao  between  ^Ei^pieer  and  the  (>mer, 
J  pr  engineering  servksesm  a  rurdtdeccmmmavcalkjnsPnject,  which  Profect 


J  end  Out  (2) 


this  is  a  Inte  and  conrct  statement  ^thefees  due  mukr  the  terns  (^theaigitmeiiiigaeniceamtnx^ 
enfikyed  by  the  Ejigineer  in  connection  MiOi^er^gineering  an  the  Pnjfectha^ 


IHS  STATEMENT  AND  damFKAlE  B  HEREBY  APPROVED 


(Ommtr) 


RECOMMENDED  BY: 


usssr 


By:. 


"APrROVED'iYT 


.£S!!l— in. — ^^^.SiySMfSfSLtlS^'SXSSX&L. 


usssr 


(tw^,_ 


,  Ana,  Engimering  Branch) 
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Attadunent-RUS  Form  217a 

Project  Design,  Assistance  and  Coordination 
Section  1.  Project  Design. 

A.  Design.  The  Proiect  shall  be  constructed 
in  accordance  with  the  current  Loan  Design. 
Project  Schedule  (if  developed),  and 
Borrower's  Environmental  Report.  Such  Loan 
Design  shall  be  based  on  the  latest  applicable 
criteria  as  spwcified  by  the  Owner  and  the 
Administrator. 

When  necessary  for  the  preparation  of 
plans  and  specifications,  the  Engineer  shall, 
upon  request  of  the  Owner  and  with  the 
approval  of  the  Administrator:  (1)  Revise  as 
necessary  the  Loan  Design  and  Borrower's 
Environmental  Report;  (2)  prepare  or  revise 
as  necessary  the  outside  plant  design:  (3) 
make  measurements  and  analyses  of  existing 
traffic;  (4)  make  tests  of  existing  cable, 
including  the  determination  of  field  locations 
for  treatment  of  existing  facilities  associated 
with  installation  of  carrier  equipment;  and 
(5)  submit  the  resulting  Loan  Design  and 
Borrower's  Environmental  Report  to  the 
Owner  in  a  format  suitable  for  approval  by 
the  Administrator. 

B.  Change  in  Design.  If,  after  the  approval 
of  the  Loan  Design  and  Borrower's 
Environmental  Report,  or  plans  and 
specifications  by  the  Owner  and  the 
Administrator,  it  shall  be  determined  by  the 
Owner  that  any  change  is  required,  the 
Engineer  shall  prepare  such  revisions  in  the 
Loan  Design,  Borrower's  Environmental 
Report,  and  plans  and  specifications,  or  any 
part  thereof,  as  is  necessitated  by  the  changes 
in  requirements  for  service,  design  criteria,  or 
other  reasons  arising  during  the  performance 
of  services  for  the  Project. 

Section  2.  Assistance  To  Owner.  The 
Engineer,  to  the  extent  requested  by  the 
Owner,  shall  assist  in  the  Owner's  obtaining 
agreements  and  authorizations  required  for 
the  Project,  including  without  limitation  the 
furnishing  of  engineering  information  and 
drawings  and  participating  in  the  Owner's 
obtaining: 

A.  Toll,  EAS,  operator  assistance,  special 
services  and  other  connecting  company 
commitments; 

B.  Joint  use  or  joint  occupancy  agreements 
with  other  utilities; 

C  Permits  for  crossing  public  roads, 
railroads,  navigable  streams  or  bodies  of 
water; 

D.  Right-of-way  authorizations,  easements, 
and  other  permits  necessary  for 
encroachment  on  public  or  private  lands; 

E.  Authorizations  from  regulatory  bodies 
and  franchises  frxim  public  bodies;  and 

F.  Environmental  studies  and  clearances. 
Section  3.  Coordination.  The  Engineer,  to 

the  extent  requested  by  the  Owner,  shall 
coordinate  the  work  of  others  engaged  in  the 
Project,  including  work  performed  or 
supervised  by  the  Owner,  architect,  and  other 
engineers,  to  fecilitate  expeditious  and 


economical  completion  of  the  Project 
Services  pursuant  to  this  section  shall  be  in 
addition  to,  and  shall  not  include,  services 
required  by  other  provisions  of  this 
Agppeement. 

Section  4.  Plant  Records.  The  Owner  shall 
furnish  to  the  Engineer  current  and  accurate 
plant  records.  If  such  records  are  not 
available  the  Owner  may  direct  the  Engineer 
to  update  existing  records  to  current  status. 
This  may  include  conversion  of  existing 
records  to  a  new  medium. 

Section  5.  Compensation.  The  Owner  shall 
pay  the  Engineer  for  services  performed 
pursuant  to  this  RUS  Form  217a  the  "time 
and  expense"  compensation  as  defined  in 
Table  2  of  this  Agreement. 

Section  6.  Section  Reference.  Unless 
otherwise  specified  or  indicated,  any 
reference  to  "section"  shall  mean  within  this 
attachment  (RUS  Form  217a — Project  Design, 
Assistance  and  Coordination). 

Attachment — ^Form  217b 

Central  Office  Equipment  Engineering 
Services 

Section  1.  Review  of  Requirements.  Prior  to 
the  preparation  of  plans  and  specifications, 
the  Engineer  shall  review  with  the  Owner  the 
current  and  future  requirements  of  the 
Project,  in  respect  to  central  office  equipment 
additions,  replacements,  modifications  or 
complete  new  offices.  The  Engineer,  to  the 
extent  requested  by  the  Owner,  shall  prepare 
such  studies  as  the  Owner  may  require  to 
support  the  selection  by  the  Owner  of  the 
final  design  plan. 

Section  2.  Plans  and  Specifications  and 
Contracts. 

A.  Preparation  of  Plans  and  Specifications. 
Plans  and  specifications  shall  be  prepared  by 
the  Engineer  in  accordance  with  standard 
RUS  specifications  and  requirements  for 
central  office  equipment,  and  shall  be 
submitted  to  the  Owner  in  a  format  suitable 
for  approval  by  the  Administrator. 

B.  Bidders  Qualifications.  The  Engineer 
shall  review  with  the  Owner  all  Bidder 
qualifications  and  shall  prepare  and  furnish 
to  the  qualified  bidders  the  plans  and 
specifications  upon  the  conditions  provided 
iri  the  applicable  standard  RUS  contract 
forms  and  in  accordance  with  7  CFR  Part 
1753. 

C  Bid  or  Proposal.  The  Engineer  shall  be 
available  to  each  prospective  bidder  for 
consultation  with  respect  to  the  details  of  the 
plans  and  specifications  and  all  other  matters 
pertaining  to  the  preparation  of  the  proposals 
for  the  supply  of  equipment  or  services 
therefore.  All  changes  to  or  clarifications  of 
the  plans  and  specifications  provided  to  one 
prospective  bidder  shall  be  provided  by  the 
Engineer  in  writing  to  all  other  prospective 
bidders  and  to  the  Owner. 

The  Engineer  shall  attend  and  supervise  all 
'technical  prebid  review  meetings  and 


openings  of  quotes  for  the  furnishing  of 
equipment  or  services  therefor.  Where 
additions  to  existing  equipment  are 
proposed,  a  quote  may  be  solicited  from  the 
original  supplier  or  separate  materials  and 
installation  contracts  may  be  requested  from 
several  suppliers.  The  Engineer  shall 
carefully  check  all  quotes  received  and  shall 
render  to  the  Owner  assistance  in  cormection 
with  the  Owner's  consideration  of  the  quotes 
received  so  that  contracts  may  be  prudently 
and  prof>erly  awarded. 

The  Engineer  shall  submit  in  writing  to  the 
Owner  recommendations  of  first  and  second 
choice  of  bidders  stating  the  reasons  therefor, 
or.  if  the  analysis  of  quotes  indicates  that  no 
quote  is  satisfactory  because  of  prices  or 
other  conditions,  the  Engineer  shall 
recommend  to  the  Owner  that  all  quotes  be 
rejected,  giving  reasons  therefor.  Unless 
otherwise  directed  by  the  Owner,  the 
Engineer  shall  proceed  in  respect  to 
rebidding  in  the  manner  provided  for  herein 
for  the  initial  bidding. 

D.  Award  of  Contract.  The  Engineer  shall 
prepare  and  furnish  to  the  Owner  three  (3) 
copies  of  a  detailed  tabulation  of  all  the  bids 
or  quotes  and  a  tabulation  showing  the 
bidders'  names  and  totals.  The  Owner  shall 
submit  to  the  Administrator  the  bidding 
information  required  for  approval  of  the 
award  of  the  contract  by  the  Administrator. 
Upon  receipt  of  notice  from  the  Owner  of  the 
Administrator's  approval  of  the  award  of  the 
contract,  the  Engineer  shall  prepare  contracts 
in  accordance  with  7  CFR  Part  1753. 

E.  Contract  Amendments.  If,  afrer  the 
equipment  contract  and  the  installation 
contract  have  been  approved  by  the  Owner 
and  the  Administrator,  it  shall  be  determined 
by  the  Owner  that  any  change  or  changes  in 
the  plans  and  specifications  are  advisable, 
the  Engineer  shall  prepare  and  submit  a 
contract  amendment  in  accordance  with  7 
CFR  Part  1753. 

F.  Customer  Information  and  Engineering 
Meeting.  If  necessary,  the  Engineer  shall 
arrange,  at  a  mutually  agreeable  time,  a 
Customer  Information  and  Engineering 
Meeting  with  the  Owner,  Contractor  and 
Engineer  to  review  the  Contractor's  proposal, 
equipment  lists,  software,  data  requirements, 
translation  requirements,  etc.  prior  to 
beginning  of  manufacture. 

C.  Compliance.  The  Engineer  shall  review 
all  equipment  lists,  manufacturer's  drawings, 
and  other  data  submitted  by  the  Contractor, 
to  determine  apparent  compliance  of  such 
lists,  drawings  and  other  data  with  the 
approved  contract.  This  shall  not  relieve  the 
Contractor  of  its  obligation  to  meet  the 
performance  specifications  of  the  contract. 

H.  Pre-Installation  Meeting.  The  Engineer 
shall  arrange  at  a  mutually  agreeable  time,  a 
pre-installation  meeting  between  the 
Contractor,  Owner  7144and  Engineer,  afrer  the 
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Contractor's  installer  has  anived  at  the 
contract  site,  to  clarify  areas  of  responsibility, 
check  scheduling  and  to  determine  the 
Contractor's  proposed  compliance  with  the 
plans  and  speci^cations. 

I.  Progress  Reports.  A  competent 
representative  of  the  Engineer  shall  make 
periodic  visits  to  the  equipment  installation 
site  to  Inspect  the  progress  and  quality  of  the 
executed  work  and  to  determine,  in  general, 
if  the  work  is  proceeding  in  accordance  with 
the  contract.  The  Engineer  shall  report  at 
least  monthly  to  the  Owner  in  writing  stating 
the  results  of  Inspections.  When  the  Engineer 
observes  any  failure  of  the  executed  work  or 
work  in  progress  to  comply  with  the 
requirements  of  the  contract,  this  shall  be 
reported  to  the  Owner  immediately.  These 
reports  shall  include  suitable 
recommendations.  If  the  engineer  observes  an 
unsafe  practice,  his  only  responsibility  shall 
be  to  consult  immediately  with  the 
Contractor  and  if  his  concerns  are  not 
satisfied,  to  notify  the  Owner  immediately. 

Section  3.  Tests.  The  Engineer  shall 
conduct,  or  cause  to  be  conducted  by  the 
installer,  such  tests  of  all  such  equipment  as 
required  by  the  Owner  and  the  Administrator 
to  determine  that  the  equipment  meets  the 
performance  requirements  of  the  plans  and 
specifications.  The  Engineer  shall  make 
recommendations  for  the  correction  of 
performance  or  operational  difficulties.  All 
cases  of  {jerformance  or  op)erational 
difficulties  due  to  faulty  installation  or 
defective  equipment  shall  be  reported  to  the 
Contractor,  for  correction.  When  the 
corrections  have  been  made,  the  Engineer 
shall  retest  the  equipment.  The  Engineer 
shall  furnish  test  equipment,  when  required, 
for  all  required  tests  or  measurements 
performed  by  the  Engineer. 

The  Owner  and  a  representative  of  the 
Administrator  will  normally  conduct  a  final 
inspection  of  completed  construction.  When 
requested  by  the  c5wner,  a  qualified 
representative  of  the  Engineer  shall  be 
present 

Section  4.  Final  Documents.  The  Engineer 
shall  prepare  or  cause  to  be  prepared,  and 
shall  submit  to  the  Owner  for  approval,  in  a 
format  suitable  for  approval  by  the 
Administrator,  complete  and  detailed  final 
documents  as  specified  in  7  CFR  1753  and 
a  statement  showing  the  total  amounts  due 
the  Contractor,  pursuant  to  the  terms  of  the 
contract,  including  any  amendments  thereto. 
The  final  documents  shall  be  submitted  for 
the  Owner's  approval  within  forty  (40) 
calendar  days  after  the  completion  of 
construction  based  on  the  date  on  the 
certificate  of  completion  covered  by  each 
central  office  equipment  contract  and  each 
installation  contract. 

Section  5.  Compensation. 

A.  Time  and  Expense.  The  Owner  shall  pay 
the  Engineer  "time  and  expense" 
compensation  as  outlined  in  the  current 
Table  2  of  this  Agreement  fc^  (1)  All  services 
performed  pursuant  to  section  1;  (2) 
'  rebidding"  pursuant  to  paragraph  C  of 
section  2;  (3)  all  services  in  connection  with 
additions  to,  replacement  of  omipoDents  in, 
modifications  of,  ex  removal  of,  existing 


central  office  equipment:  (4)  all  services 
pursuant  to  paragraphs  F,  H,  and  I  of  section 
2;  and  (5)  all  services  pursuant  to  section  3. 

B.  Percent  of  Cost.  The  Owner  shall  pay  the 
Engineer  for  all  other  services  performed 
pursuant  to  this  RUS  Form  217b,  including 
final  documents,  for  each  central  office 
equipment  contract  an  amoimt  equal  to: 

percent  ( %)  of  the  first  one 

hundred  thousand  dollars  ($100,000):  plus 

percent  ( ,  %)  of  the  next  three 

hundred  thousand  dollars  (5300,000);  plus 

percent  ( %)  of  the  balance  of 

the  installed  cost  of  such  equipment  for  each 
complete  new  central  office  equipment 
contract,  and  for  each  installation  contract  an 

amount  equal  to %  of  such 

installation  contract.  Ninety  percent  (90%)  of 
such  sums  shall  be  due  and  payable  ten  (10) 
days  after  approval  by  the  Administrator  of 
each  contract  (or  force  account  proposal)  and 
the  balance  of  the  compensation  shall  be  due 
and  payable  ten  (10)  days  after  approval  by 
the  Owner  and  the  Administrator  of  a 
certificate  of  completion  of  installation  for 
each  such  equipment. 

"Installed  cost"  shall  mean  the  total  cost  of 
labor  and  materials  of  the  central  office 
equipment  as  shown  on  the  final  inventory 
dociunents  prepared  by  the  Engineer  and 
approved  by  the  Owner  and  the 
Administrator.  For  a  materials  only  contract, 
"installed  cost"  shall  mean  the  amount  for 
materials  shown  on  the  final  inventory 
documents. 

Section  6.  Section  Reference.  Unless 
otherwise  specified  or  indicated,  any 
reference  to  "section"  shall  mean  within  this 
attachment  (RUS  Form  217b— Central  Office 
Equipment  Engineering  Services). 

AttacfanMnt— RUS  Form  217c 

Tmnsmission  Facilities  Engineering  Services 
Section  1.  Review  of  Requirements.  Prior  to 
the  preparation  of  plans  and  sjjecifications 
for  transmission  facilities  the  Engineer  shall 
review  with  the  Owner  the  up-to-date 
requirements  of  the  Project,  as  related  to 
transmission  facilities. 

Section  2.  Plans  and  Specifications.  The 
Engineer  shall  prepare,  and  submit  to  the 
0%vner  in  a  format  suitable  for  approval  by 
the  Administrator,  the  plans  and 
specifications  for  the  purchase  and 
installation  of  such  transmission  facilities  in 
sufficient  time  to  allow  normal  scheduled 
delivery  and  installation  of  such  to 
coordinate  with  the  schedule  of  completion 
of  the  Project. 

Section  3.  Contracts. 

A.  Bid  or  Proposal.  The  Engineer  shall  be 
available  to  each  prospective  bidder  for 
consultation  with  respect  to  the  details  of  the 
plans  and  specifications  and  all  other  matters 
pertaining  to  the  preparation  of  the  proposals 
for  the  supply  of  equipment  or  services 
therefor.  All  changes  to  or  clarifications  of 
the  plans  and  specifications  provided  to  one 
prospective  bidder  shall  be  provided  by  the 
engineer  in  writing  to  all  other  prospective 
bidders  and  to  the  Owner. 

The  Engineer  shall  attend  and  supervise  all 
technical  prebid  review  meetings  and 
openings  of  quotes  for  the  fiimishing  of 


equipment  or  services  therefor.  Where 
additions  to  existing  equipment  are 
proposed,  a  quote  may  be  solicited  from  the 
original  supplier  or  separate  materials  and 
installation  contracts  may  be  requested  from 
several  suppliers.  The  Engineer  shall 
carefully  check  all  quotes  received  and  shall 
render  to  the  Owner  assistance  in  connection 
with  the  Owner's  consideration  of  the  quotes 
received  so  that  contracts  may  be  prudently 
and  properly  awarded. 

The  Engineer  shall  submit  in  writing  to  the 
Owner  recommendations  of  first  and  second 
choice  of  bidders  stating  the  reasons  therefor, 
or,  if  the  analysis  of  quotes  indicates  that  no 
quote  is  satisfactory  because  of  prices  or 
other  conditions,  the  Engineer  shall 
recommend  to  the  Owner  that  all  quotes  be 
rejected,  giving  the  reasons  therefor.  Unless 
otherwise  directed  by  the  Owner,  the 
Engineer  shall  proceed  in  respect  to 
rebidding  in  the  maimer  provided  for  herein 
for  the  initial  bidding. 

B.  Award  of  Contract.  Upon  receipt  of 
notice  from  the  Owner  of  the  Administrator's 
approval  of  the  award  of  any  contract,  or  bid 
proposal,  the  Engineer  shall  prepare  and 
submit  contracts  in  accordance  with  7  CFR 
Part  1753. 

C  Contract  Amendments.  If,  after  any  such 
contract  has  been  approved  by  the  Owner 
and  the  Administrator,  it  shall  be  determined 
by  the  Own^r  that  any  change  or  changes  in 
the  plans  and  specifications  are  advisable, 
the  Engineer  shall  prepare  and  submit  a 
contract  amendment  in  accordance  with  7 
CFR  Part  1753. 

D.  Compliance.  The  Engineer  shall  review 
all  equipment  lists  and  manufacturer's 
drawings,  and  other  data  submitted  by  the 
Contractor,  to  determine  apparent 
compliance  of  such  lists,  drawings  and  other 
data  with  the  approved  contract.  This  shall 
not  relieve  the  Contractor  of  its  obligation  to 
meet  the  performance  specifications  of  the 
contract 

E.  Pre-Installation  Meeting.  The  Engineer 
shall  aiiange,  when  requested  by  the  Owner, 
at  a  mutually  agreeable  time,  a  pre- 
installation  meeting  between  the  Contractor, 
Owner  and  Engineer  to  clarify  areas  of 
responsibilify,  check  delivery  and 
completion  scheduling  and  to  assure  that  the 
Contractor  comply  %vith  the  plans  and 
specifications. 

F.  Customer  Information  and  Engineering 
Meeting.  The  Engineer  shall  arrange,  if 
necessary,  at  a  mutually  agreeable  time  a 
customer  information  and  engineering 
meeting  writh  Owner,  Contractor  and 
Engineer  to  review  the  Contractor's  proposal, 
equipment  lists,  software,  data  requirements, 
translation  requirements,  etc  piiar  to 
beginning  of  manufacture. 

G.  Progress  Reports.  A  competent 
representative  of  the  Engineer  shall  make 
periodic  visits  to  the  equipment  installation 
site  to  Inspect  the  progress  and  quality  of  the 
executed  work  and  to  determine,  in  general, 
if  the  work  is  proceeding  in  accordance  with 
the  contract.  The  Engineer  shall  report  at 
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least  monthly  to  the  Owner  in  writing  stating 
the  results  of  Inspections.  When  the  Engineer 
observes  any  failure  of  the  executed  work  or 
work  in  progress  to  comply  with  the 
requirements  of  the  contract,  this  shall  be 
reported  to  the  Owner  immediately.  These 
reports  shall  include  suitable 
recommendations.  If  the  engineer  observes  an 
unsafe  practice,  his  only  responsibility  shall 
be  to  consult  immediately  with  the 
Contractor  and  if  his  concerns  are  not 
satisfied,  to  notify  the  Owner  immediately. 

Section  4.  Tests.  The  Engineer  shall 
conduct,  or  cause  to  be  conducted,  such  tests 
as  required  by  the  Owner  and  the 
Administrator  to  determine  that  the 
equipment  meets  the  performance 
requirements  of  the  plans  and  specifications. 
The  Engineer  shall  make  recommendations 
for  the  correction  of  performance  or 
operational  difficulties.  All  cases  of 
performance  or  operational  difficulties  due  to 
feulty  installation  or  defective  equipment 
shall  be  reported  to  the  Contractor  for 
correction.  When  the  corrections  have  been 
made,  the  Engineer  shall  retest  the 
equipment.  The  Engineer  shall  furnish  test 
equipment,  when  required,  for  all  required 
tests  or  measurements  performed  by  the 
Engineer. 

The  Owner  and  a  representative  of  the 
Administrator  will  normally  conduct  a  final 
inspection  of  completed  construction.  When 
requested  by  the  Owner,  a  qualified 
representative  of  the  Engineer  shall  be 
•present. 

Section  5.  Final  Documents.  The  Engineer 
shall  prepare  or  cause  to  be  prepared,  and 
shall  submit  to  the  Owner  for  approval,  in  a 
format  suitable  for  approval  by  the 
Administrator,  complete  and  detailed  final 
documents  as  specified  in  7  CFR  Part  1753 
and  a  statement  showing  the  total  amounts 
due  the  Contractor,  pursuant  to  the  terms  of 
the  contract,  including  any  amendments 
thereto.  The  final  documents  shall  be 
submitted  for  the  Owner's  approval  within 
forty  (40)  calendar  days  after  the  completion 
of  construction  based  on  the  date  on  the 
certificate  of  completion  covered  by  each 
transmission  facilities  contract  and  each 
installation  contract. 

Section  6.  Compensation. 

A.  Time  and  Expense.  The  Owner  shall  pay 
the  Engineer  "time  and  expense" 
compensation  as  defined  in  the  current  Table 
2  of  this  Agreement  for:  (1)  All  services 
performed  pursuant  to  section  1;  (2)  all 
services  in  connection  with  additions  to, 
replacement  or  removal  of  components  in, 
modifications  of,  relocation  of  existing 
systems  of  transmission  focilities;  (3) 
"rebidding"  pursuant  to  paragraph  A  of 
section  3;  (4)  all  services  pursuant  to 
paragraphs  E,  F,  and  G  of  section  3;  and  (5) 
all  services  pursuant  to  section  4. 

B.  Percent  of  Cost.  The  Owner  shall  p)ay  the 
Engineer  for  all  other  services  pursuant  to 
this  RUS  Form  217c,  including  final 
documents,  for  each  contract  or  force  account 
proposal  for  new  transmission  facilities,  an 

amount  equal  to: percent  ( %) 

of  the  first  fifty  thousand  dollars 
($50,000.00);  plus percent  ( %) 


of  the  next  one  hundred  fifty  thousand 


dollars  ($150,000.00);  plus percent 

( %)  of  the  balance  of  the  installed  cost 

of  each  such  document  and  for  each 
installation  contract  an  amount  equal  to 

%  of  such  docimient.  Ninety  percent 

(90%)  of  such  sums  shall  be  due  and  payable 
ten  (10)  days  after  approval  by  the  Owner  of 
the  document  for  the  purchase  or  installation 
of  such  equipment  The  balance  of  the 
compensation  shall  be  due  and  payable  ten 
(10)  days  after  approval  by  the  Owner  and 
the  Administrator  of  a  certificate  of 
completion  of  installation  for  such 
equipment. 

"Installed  cost"  shall  mean  the  total  cost  of 
labor  and  materials  of  the  transmission 
facilities  as  shown  on  the  final  documents 
prepared  by  the  Engineer  and  approved  by 
the  Owner  and  the  Administrator.  For  a 
material's  only  contract,  "installed  cost" 
shall  mean  the  amount  for  materials  shown 
on  the  final  inventory  documents. 

Section  7.  Section  Reference.  Unless 
otherwise  specified  or  indicated,  any 
reference  to  "section"  shall  mean  within  this 
attachment  (RUS  Form  217c — Transmission 
Facilities  Engineering  Services). 

Attachment— RUS  Form  21 7d 

Building  Engineering  Services 

Section  1.  Review  of  Requirements.  Prior  to 
the  preparation  of  plans  and  specifications, 
the  Engineer  shall  review  with  the  Owner  the 
current  and  future  requirements  for  buildings 
to  be  constructed  as  a  part  of  the  Project. 

Section  2.  Plans  and  Specifications.  The 
plans  and  s[)ecifications  for  the  construction 
of  buildings  shall  be  prepared  in  sufficient 
time  to  allow  normal  completion  of 
construction  of  the  buildings  at  least  thirty 
(30)  days  prior  to  delivery  of  central  office 
equipment  as  specified  in  the  central  office 
equipment  contract.  The  plans  and 
specifications  shall,  unless  otherwise 
directed  by  the  Owner,  be  prepared  in 
accordance  with  standard  RUS  specifications 
and  construction  drawings  relating  thereto. 
Additionally,  the  plans  and  specifications 
shall  include  such  details  as  the 
characteristics  of  the  building  site(s)  may 
require,  including,  without  limitation,  a  plot 
plan  and  description  of  site  development 
work,  if  any.  The  plans  and  specifications 
shall  be  submitted  to  the  Owner  in  a  format 
suitable  for  approval  by  the  Administrator. 

Section  3.  Contracts 

A.  Bidder's  Qualifications.  After  approval 
of  the  plans  and  specifications  by  the  Owner 
and  Administrator,  notices  shall  be  sent  to 
prospective  bidders  in  accordance  with  7 
CFR  Part  1753.  The  names  of  those  so 
notified  shall  be  forwarded  to  the  Owner  at 
the  time  such  notices  are  sent.  The  Engineer 
shall  review  with  the  Owner  and  the  Owner 
shall  approve  the  qualifications  of  all 
prospective  bidders.  The  Engineer  shall 
prepare  and  furnish  to  qualified  contractors 
requesting  them,  the  plans  and  specifications 
upon  the  conditions  provided  in  the 
applicable  standard  RUS  contract  forms. 

B.  Proposals.  The  Engineer  shall  be 
available  to  each  prospective  bidder  for 
consultation  with  respect  to  the  details  of  the 


plans  and  specifications  and  all  other  matten 
pertaining  to  the  preparation  of  the  proposals 
for  the  construction  of  the  building(s)  or  the 
supply  of  materials  and  equipment  or 
services  therefor.  All  changes  to  or 
clarifications  of  the  plans  and  specifications 
provided  to  one  prospective  bidder  shall  be 
provided  in  writing  to  all  other  prospective 
bidders  and  to  the  Owner. 

The  Owner  shall  return  unopened  the  bids 
received  from  bidders  not  specifically 
qualified  to  bid  the  plans  and  specifications. 

The  Engineer  shall  attend  and  supervise  all 
openings  of  bids  for  the  construction  of  the 
building(s)  or  for  the  furnishing  of  materials 
and  equipment  or  services  therefor.  In  the 
event  that  less  than  three  (3)  bids  are 
received  from  qualified  bidders,  the  bids 
shall  remain  unopened  and  the  Engineer 
shall  notify  the  Administrator  thereof 
immediately.  Unless  otherwise  directed  by 
the  Owner,  the  Engineer  shall  proceed,  in 
respect  of  the  rebidding,  in  the  manner 
provided  for  herein  for  the  initial  bidding. 
The  Engineer  shall  carefully  check  all  bids 
received  and  shall  render  to  the  Owner  all 
such  assistance  as  shall  be  required  in 
connection  with  consideration  of  the  bids 
received  so  that  contracts  may  be  prudently 
and  properly  awarded. 

The  Engineer  shall  submit  in  writing  to  the 
Owner  reconunendations  of  first,  second  and 
third  choice  of  bidders,  stating  the  reasons 
therefor,  or  if  the  analysis  of  bids  indicates 
that  no  bid  is  satisfactory  because  of  prices 
or  other  conditions,  the  engineer  shall 
recommend  to  the  Owner  that  all  bids  be 
rejected,  giving  the  reasons  therefor. 

C  Award  of  Contract.  The  Engineer  shall 
prepare  and  furnish  to  the  Owner  three  (3) 
copies  of  a  detailed  tabulation  of  all  the  bids 
and  a  tabulation  showing  the  bidders'  names 
and  totals  of  all  bids.  The  Owner  shall  submit 
to  the  Administrator  the  bidding  information 
required  for  approval  of  the  award  of  the 
contract  by  the  Administrator.  Upon  receipt 
of  notice  from  the  Owner  of  the 
Administrator's  approval  of  the  award  of  the 
contract,  the  Engineer  shall  prepare  contracts 
in  accordance  with  7  CFR  Part  1753. 

D.  Contract  Amendments.  If.  after  the 
contract  has  been  approved  by  the 
Administrator  it  shall  be  determined  by  the 
Owner  that  any  change  or  changes  in  the 
plans  and  specifications  are  advisable,  the 
Engineer  shall  prepare  and  submit  a  contract 
amendment  in  accordance  with  7  CFR  Part 
1753. 

E.  Compliance.  The  Engineer  shall  review 
all  shop  and  manufacturer's  drawings, 
construction  detail  variations,  and  other  data 
submitted  by  the  Contractor,  to  determine 
apparent  compliance  of  such  lists,  drawings 
and  other  data  with  the  approved  contract. 
This  shall  not  relieve  the  Contractor  of  its 
obligation  to  comply  with  the  plans  and 
specifications. 

F.  Progress  Reports.  A  competent 
representative  of  the  Engineer  shall  make 
periodic  visits  to  the  construction  site  to 
Inspect  the  progress  and  quality  of  the 
executed  work  and  to  determine,  in  general, 
if  the  work  is  proceeding  in  accordance  with 
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the  contract.  The  Engineer  shall  report  at 
least  monthly  to  the  Owner  in  writing  stating 
the  results  of  Inspections.  When  the  Engineer 
observes  any  failure  of  the  executed  work  or 
work  in  progress  to  comply  with  the 
requirements  of  the  contract,  this  shall  be 
reported  to  the  Owner  immediately.  These 
reports  shall  include  suitable 
recommendations.  If  the  engineer  observes  an 
unsafe  practice,  his  only  responsibility  shall 
be  to  consult  immediately  with  the 
Contractor  and  if  his  concerns  are  not 
satisfied,  to  notify  the  Owner  immediately. 

G.  Final  Inspection.  The  Owner  and  a 
representative  of  the  Administrator  will 
normally  conduct  a  final  inspection  of 
completed  construction.  When  requested  by 
the  Owner,  a  qualified  representative  of  the 
Engineer  shall  be  present. 

Section  4.  Final  Documents.  The  Engineer 
shall  prepare,  and  shall  submit  to  the  Owner 
in  a  format  suitable  for  approval  by  the 
Administrator,  complete  and  detailed  final 
documents  as  specified  in  7  CFR 1753  and 
a  statement  showing  the  total  amounts  due 
the  Contractor  pursuant  to  the  terms  of  the 
construction  contract,  including  any 
approved  amendments  thereto.  The  final 
documents  shall  be  submitted  for  the 
Owmer's  approval  within  sixty  (60)  calendar 
days  after  the  completion  of  construction 
based  on  the  date  shown  on  the  certificate  of 
completion  covered  by  each  contract 

Section  5.  Compensation 

A.  Time  and  Expense.  The  0«vner  shall  pay 
the  Engineer  "time  and  expense" 
compensation  as  defined  in  the  current  Table 
2  of  this  Agreement  for  (1)  all  services 
performed  pursuant  to  section  1 ;  (2)  services 
performed  for  rebidding  pursuant  to 
paragraph  B  of  section  3;  (3)  all  services  in 
connection  with  additions  to  or 
modifications  of  existing  buildings;  and  (4) 
inspection  of  construction  pursuant  to 
paragraphs  F  and  G  of  section  3. 

B.  Percent  of  Cost.  The  Owner  shall  pay  the 
Engineer  for  all  other  services  performed 
pursuant  to  this  RUS  Form  21 7d,  including 
final  documents,  for  each  new  building 
contract  included  in  the  Pro)ect  an  amount 

equal  to: percent  (___%)  of  the  first 

fifty  thousand  dollars  (SS0,00O.O0):  plus 

percent  ( %)  of  the  balance  of 

the  cost  of  construction  thereof,  of  which 
simis  ninety  percent  (90%)  shall  be  due  and 
payable  ten  (10)  days  after  approval  by  the 
Administrator  of  a  contract  (or  force  account 
proposal)  for  the  construction  of  the 
buildings;  and  the  balance  of  the 
compensation  shall  be  due  and  payable  ten 
(10)  days  after  approval  by  the  Owner  and 
the  Administrator  of  a  certificate  of 
completion  of  construction  for  all  such 
buildings  included  in  the  Project  (or  in  a 
completed  section  of  the  Project). 

"Cost  of  construction"  shall  mean  the  total 
cost  of  labor  and  materials  (including  Owner- 
furnished  materials  and  labor)  used  in  the 
construction  of  such  buildings  as  shown  on 
the  final  docimients  prepared  by  the  Engineer 
and  approved  by  the  Owner  and 
Administrator. 

Section  6.  Section  Reference.  Unless 
otherwise  specified  or  indicated,  any 
reflBrencs  to  "sectioD"  shall  mean  within  this 


attachment  (RUS  Form  217d— Building  Plans 
and  Specifications  and  Contracts). 

Attachment— RUS  Fonn  21 7e 

Outside  Plant  Staking  Services 

Section  1.  Review  of  Requirements.  Prior  to 
the  commencement  of  Staking,  the  Engineer 
shall  review  with  the  Owner  the  current 
requirements  of  the  Project  with  respect  to 
outside  plant  and  service  entrance  Staking. 
At  this  review,  decisions  shall  be  reached 
concerning  public  and  private  rights-of-way, 
nominal  width  of  construction  corridors,  and 
design  status. 

Section  2.  Staking  Requirements 

A.  General 

1.  Staking  for  aerial  plant  shall  include 
locating  the  proposed  line  and  marking  all 
new  p>ole  and  other  locations  as  necessary  to 
construct  the  facilities. 

2.  Staking  for  buried  plant  shall  include 
locating  the  proposed  facilities  indicating  all 
pertinent  construction  information  including 
details  of  the  construction  corridor. 

3.  Staking  for  underground  plant  shall 
include  locating  conduit  systems, 
construction  corridors,  marking  manhole 
sites  and  detailing  all  other  pertinent 
information. 

4.  Staking  for  service  entrances  shall 
include  locating  protectors  on  the  structure, 
the  routing  of  aerial  or  buried  entrances  and 
the  placement  of  markers,  if  required,  to 
indicate  construction  information. 

B.  Conmiencement.  The  Engineer,  with  the 
approval  of  the  Owner,  shall  determine  when 
Staking  of  the  Project  shall  begin.  The 
Engineer  shall  not  conunence  Staking  in  any 
area  of  the  Project  until  the  Ovmer  has: 

1.  Either  (a)  stated  in  writing  that  right-of- 
way  authorizations  and  easements  reasonably 
required  therefor  have  been  procured,  or  (b) 
directed  the  Engineer  in  writing  to  pterfbrm 
right-of-way  procurement  under  section  2, 
paragraph  D.  of  RUS  Form  217a — Project 
Design,  Assistance,  and  Coordination; 

2.  Identified  to  the  Engineer,  by  map 
locations,  which  line  segments  shall  be 
staked  on  public  right-of-way  and  which  line 
segments  shall  be  staked  on  privately  owned 
right-of-way;  and 

3.  Provided  information  to  the  Engineer 
pertaining  to  limitations  on  width  of 
construction  corridors  for  each  such  line 
segment. 

The  Owner  shall  review  with  the  Engineer, 
and  shall  inform  the  Engineer,  which  specific 
lines  are  to  be  staked.  The  Owner  shall 
furnish  to  the  Engineer  a  currant  list  of  all 
existing  and  potential  subscribers  by  map 
location  and  grade  of  service  for  whom 
service  is  to  be  furnished.  When  requested  by 
the  Engineer,  the  Owner  shall  also  ftjrnish 
the  telephone  numbers  of  the  existing 
subscribers.  In  determining  when  to  proceed 
with  Staking,  fanning  operations  and  other 
relevant  conditions  shall  be  taken  into 
consideration  so  as  to  minimize  the  need  for 
restaking.  The  Owner,  when  requested  by  the 
Engineer,  shall  furnish  a  qualified  person  to 
accompany  each  Staking  crew  for  the 
purpose  of  negotiating  with  landowners  or 
tenants  with  respect  to  such  right-of-way 
authorizations  and  easements,  widths  of 
construction  corridors,  and  locations  of 
proposed  bcilities. 


Q  Changes 

1.  If,  during  the  progress  of  Staking  by  the 
Engineer,  the  Owner  shall  change  the  routing 
or  location  of  a  fmrticular  line  segment,  the 
Owner  shall  as  early  as  practicable,  notify  the 
Engineer  in  writing  of  such  changes.  Upon 
such  notice  the  Engineer  shall  duly  note  such 
change  and  instruct  the  Staking  crews 
accordingly.  The  same  procedure  shall  be 
followed  for  changes  made  in  type  or 
quantity  of  facilities  during  the  Staking  phase 
of  the  Project. 

2.  If  during  the  process  of  Staking,  the 
Engineer  determines  that  the  routing  of 
fecilities  along  the  right-of-way  designated  by 
the  Owner  would  result  in  high  costs  of 
placement  due  to  obstacles,  inadequate 
construction  corridors,  or  other 
circumstances,  the  Engineer  shall  notify  the 
Owner  and  recommend  alternative  routing.  If 
alternative  routing  is  approved  by  the  Owner 
and  right-of-way  can  be  obtained,  the 
Engineer  shall  arrange  to  stake  the  £acilities 
along  the  alternate  route. 

D.  Time  of  Staking 

1.  The  Engineer  shall  proceed  diligently 
with  Staking  and  continue  therewith  in  such 
a  manner  that,  prior  to  the  release  of  plans 
and  specifications  to  bidders,  the  Staking  of 
all  outside  plant  facilities  except  service 
entrances  shall  be  complete  in  order  that  the 
plans  and  specifications  shall  be  complete 
and  accurate. 

2.  If  service  entrances  are  included  in  the 
construction  contract.  Staking  of  the  service 
entrances  shall  be  completed  prior  to 
beginning  of  construction  in  a  Work  Sector. 
If  such  Staking  is  being  performed  by  the 
Owner,  the  Engineer  shall  keep  the  Owner 
advised  of  the  status  of  construction  and  the 
Owner  shall  do  the  Staking  in  a  timely 
manner. 

3.  The  Engineer  shall  perform  all  restaking 
made  necessary  by  changes  discussed  under 
paragraph  C  of  section  2.  above,  as  necessary 
to  minimize  delays  in  construction. 

E.  Manner  of  Staking.  The  Staking  shall  be 
done  in  a  thorough  and  workmanlike  manner 
such  that  construction  can  be  completed  in 
accordance  with  the  latest  revision  of  the 
National  Electrical  Safety  Code,  National 
Electric  Code,  local  and  State  laws,  rules, 
regulations  and  orders  of  regulatory  bodies 
having  jurisdiction;  and  the  Loan  Design, 
Borrower's  Environmental  Report,  and 
specifications  approved  by  the  Owner  and 
the  Administrator.  The  Engineer  shall  in  no 
case  stake  lines  other  than  those  shown  in 
the  approved  Loan  Design  except  for  minor 
re-routing  and  minor  changes  dictated  by 
field  conditions,  unless  such  change  shall 
have  been  previously  approved  by  the  Owner 
and  the  Administrator.  The  Engineer  shall 
replace  all  markers  lost  or  removed  prior  to 
or  during  construction  of  the  Project  All 
costs,  including  costs  of  markers,  equipment, 
and  other  materials  used  in  connection  with 
the  Staking,  shall  be  borne  by  the  Engineer. 
All  markers  and  existing  poles  shall  be 
pro(>erly  identified  with  corresponding 
listing  on  the  construction  sheets.  Where  it 
is  probable  that  the  Contractor  or  the  Owner 
will  have  difficulty  in  locating  markers,  the 
Engineer  shall  provide  some  other  suitable 
means  to  identify  the  location.  When  Staking 
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service  entrances,  the  Engineer  shall  give  due 
consideration  to  the  location  of  the  station 
protector  (or  network  interface  device  if  it 
incorporates  a  station  protector)  in  relation  to 
the  availability  of  adequate  grounding  and 
the  length  of  the  service  drop  and  station 
wiring. 

F.  Construction  Sheets.  The  Engineer  shall 
prepare  or  maintain  construction  sheets  in 
such  standard  form  as  the  Owner  shall 
require  (and  as  hereinafter  described)  to: 
Serve  as  the  means  by  which  directions  are 
given  for  the  construction  of  the  Project; 
serve  as  the  permanent  plant  record  by  the 
Owner's  facilities  as  built;  and  identify 
adequately  the  geographical  location  of  the 
focilities,  including  non-standard 
construction  corridors  and  cable  placement 
locations.  The  Engineer  shall  enter  thereon 
all  pertinent  and  useful  design,  specifications 
and  data  governing  the  construction  of  the 
Project,  including,  without  limitations: 

1.  Detailed  instructions  on  the  point  of 
attachment  of  the  Owner's  facilities  on 
existing  pole  lines  employed  in  joint  use 
with  others; 

2.  Non-standard  depths  for  installing 
buried  and  imderground  facilities; 

3.  The  presence,  but  not  location  of,  buried 
facilities  of  other  utilities  when  known; 

4.  The  presence  of  rock  when  known; 

5.  Vegetation  clearing  requirements:  and 

6.  Surfece  type  and  surface  features  of 
terrain  if  appropriate. 

Copies  of  construction  sheets  shall  be 
made  available  for  sale  to  all  prospective 
bidders  in  advance  of  the  pre-bid  conference. 
For  contract  construction  five  counterparts  of 
the  construction  sheets  shall  be  supplied  by 
the  Engineer  to  the  Contractor  for 
construction  use  and  two  copies  shall  be 
supplied  to  the  Owner.  For  force  account 
construction  three  copies  of  the  construction 
sheets  shall  be  supplied  to  the  Owner.  When 
revisions  in  Staking  are  necessary,  the 
Engineer  shall  issue  copies  of  the  revised 
construction  sheets. 

G.  Resident  A  Resident,  with  full  authority 
to  act  for  the  Engineer  per  this  attachment, 
shall  be  maintained  by  the  Engineer  at  the 
site  of  the  Project  at  all  times  when  Staking 
or  other  services  required  under  this 
attachment  are  being  performed  at  the  site  of 
this  Project.  The  Resident  may  also  be 
engaged  in  Staking  as  well  as  in  supervising 
the  Staking  activities  of  other  Stakiiig  crews 
of  the  Engineer.  The  Engineer  shall  establish 
and  maintain,  in  the  proximity  of  the  Project, 
a  field  office  with  telephone  service  at  all 
times  when  Staking  or  other  services 
required  under  this  RUS  Form  21 7e  are  in 
progress. 

H.  Reporting.  The  Engineer  shall  prepare, 

execute,  and  submit  to  the  Owner 

(insert  frequency  of  reporting — minimal 
monthly)  all  estimates,  certificates,  reports 
and  other  dociunents  required  to  be  executed 
by  the  Engineer  pursuant  to  the  loan  contract. 

I.  Joint  Use  or  Joint  Occupancy.  In    , 
connection  with  Staking  of  joint  use  or  joint 
occupancy  bcilities  the  Engineer  shall: 

1.  Prepare  and  submit  to  the  Owner  for 
approval,  detailed  information  on  pole 
changes,  additional  poles,  and  other  changes 
or  additions  required  in  existing  facilities  of 
other  parties  to  joint  use  or  joint  occupancy 


agreements  to  accommodate  the  Owner's 
fecilities;  and 

2.  Coordinate  engineering  activities  under 
direction  of  the  Owner  with  other  parties  to 
joint  use  or  joint  occupancy  agreements. 

J.  The  Engineer  with  the  approval  of  the 
Owner  shall  have  the  option  of  performing 
staking  on  the  project  under  the 
circumstances  described  below  on  a  time  and 
expense  basis  consistent  with  Table  2  of  this 
Agreement. 

1.  Less  than  10  miles  of  buried  or  aerial 
plant, 

2.  Emergency  restoral  of  service,  or 

3.  Natural  disasters. 

Section  3.  Compensation.  The  Owner  shall 
pay  the  Engineer  for  services  performed 
pursuant  to  this  RUS  Form  217e  as  follows: 

A.  Staking  Fee.  For  all  services  in 
connection  with  the  Staking  of  the  Project 
lines  provided  for  in  the  approved  Project 
design,  including  lines  which,  pursuant  to 
the  direction  of  the  Owner,  with  the  approval 
of  the  Administrator,  shall  not  be 
constructed,  and  for  all  other  services 
outlined  in  this  RUS  Form  217e  (except  as 
provided  in  paragraph  C  of  section  3): 

1.  The  sum  of dollars  (S  1  per 

mile  of  existing  buried  plant  Project  lines  to 
be  modified;  plus 

2.  The  sum  of dollars  (S )  per 

mile  of  new  buried  plant  Project  lines;  plus 

3.  The  sum  of dollars  (S )  per 

mile  of  underground  cable  to  be  installed  in 
ducts;  plus 

4.  The  sum  of dollars  ($ )  per 

mile  of  new  aerial  Project  lines;  plus 

5.  The  sum  of dollars  (S )  per 


iBile  of  existing  aerial  Project  lines  to  be 
modified;  plus 

6.  The  sum  of dollars  ($ )  per 

mile  of  new  joint  use  or  joint  occupancy 
Project  lines;  plus 

7.  The  sum  of dollars  (S )  per 

mile  of  existing  Project  lines  to  be  removed 
where  no  construction  or  modification  work 
is  to  be  performed;  plus 

8.  The  sum  of dollars  ($ )  for 

each  new  service  entrance  staked  and  for 
which  a  construction  sheet  is  prepared  and 
each  existing  service  drop  to  be  modified  as 
part  of  the  Project;  plus 

9.  The  sum  of dollars  (S )  for 

each  subscriber  shown  on  the  construction 
sheets. 

For  purposes  of  this  section  "modified" 
means  rearrangements,  additions,  change  of 
pair  assignments,  etc.,  which  require 
preparation  of  construction  sheets  to 
implement. 

The  length  of  the  Project  lines  shall  be 
determined  by  taking  the  sum  of  all  distances 
between  terminal  points  for  underground 
cable  and  buried  cable  or  conductor,  and  new 
service  entrances  added  as  part  of  the  Project 
and  all  distances  between  pole  markers  or 
from  center  to  center  of  poles  carrying  aerial 
conductor  or  cable,  including  joint  use  or 
joint  occupancy  poles,  plus  the  vertical 
distances  parallel  to  vertical  cable  runs  for 
aerial  cable  installations. 

B.  Time  and  Expenses.  The  Owner  shall 
pay  the  Engineer  "time  and  expense" 
compensation  as  defined  in  the  current  Table 
2  of  this  Agreement  for  all  services  performed 
in  this  RUS  Form  217e  in  connection  with: 


section  1;  paragraph  C  of  section  2;  paragraph 
I  of  section  2;  paragraph  J  of  section  2;  and 
for  the  replacement  of  markers  made 
necessary  by  causes  beycmd  the  control  of  the 
Engineer. 

C  Payments.  Compensation  under 
paragraph  A  of  this  section  3  shall  be  due 
and  payable  ten  (10)  days  after  delivery  to  the 
Owner,  on  a  monthly  basis,  a  copy  of  the 
construction  sheets  representing  the  Staking 
completed  during  that  month  and  a 
recapitulation  of  the  mileage  of  the  various 
types  of  line  covered  by  such  construction 
sheets  and  by  previous  construction  sheets 
for  which  compensation  has  been  requested. 

The  Staking  shall  be  subject  to  review  and 
inspection  by  the  Owner  and  the 
Administrator.  The  Engineer,  when  notified 
to  do  so  by  the  Otvner  or  the  Administrator, 
shall  correct  such  Staking  as  the  review  and 
inspection  may  indicate  to  be  necessary. 
Such  review  and  payments  shall  not 
constitute  unqualified  approval  of  the 
Staking.  Where  restaking  is  required  for 
reasons  within  the  control  of  the  Engineer,  no 
additional  compensation  shall  be  payable. 

The  compensation  payable  for  lines 
actually  constructed,  shall  be  adjusted  to  the 
number  of  units  actually  constructed  or 
actually  completed  as  piart  of  the 
construction  of  the  Project,  as  reflected  in  the 
final  documents.  Compensation  payable  for 
lines  which  have  been  staked,  but  which 
shall  not  be  constructed,  shall  be  determined 
from  the  construction  sheets  as  covered  by 
line  abandonment  order. 

D.  Plant  Retained  in  Place.  Compensation 
under  this  section,  for  Staking  existing 
Project  lines  on  which  modification  work  is 
to  be  performed,  shall  include  compensation 
for  the  designation  of  assembly  units  of 
existing  plant  to  be  retained  in  place,  and 
shown  on  the  construction  sheets. 

Section  4.  Section  Reference.  Unless, 
otherwise  specified  or  indicated,  any 
reference  to  "section"  shall  mean  within  this 
attachment  (RUS  Form  21 7e— Outside  Plant 
Staking  Services). 

Attachment— RUS  Form  21 7f 

Outside  Plant  Contract  Document  Phase 
Engineering  Services 

Section  1.  Review  of  Requirements.  The 
Engineer  shall  use  the  Loan  Design  and  other 
information  furnished  by  the  Owner  under 
this  Agreement  as  the  basis  for  the 
preparation  of  the  plans  and  specifications. 
Prior  to  the  beginning  of  the  preparation  of 
the  plans  and  specifications,  the  Engineer 
shall  review  with  the  Owner  all  data 
furnished  to  determine  the  most  recent 
requirements  for  facilities  to  be  included  in 
the  plans  and  specifications. 

Section  2.  Map  Tracings  and  Other  Data. 
Prior  to  and  during  the  preparation  of  the 
plans  and  specifications  by  the  Engineer,  the 
Owner,  if  it  has  not  previously  done  so  by 
other  provisions  of  this  Agreement,  shall 
furnish  any  of  the  following  items  needed  by 
the  Engineer 

A.  Up-to-date  tracings  of  the  detail  and 
toMm  maps  of  the  area  of  the  proposed  system 
on  which  the  Loan  Design  was  based  and 
which  show  the  existing  system,  and  a 
tracing  of  the  key  map  when  a  key  map  is 
required  by  the  Owner; 
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B.  Up-to-date  cable  schematics  (cable  plant 
layout),  and  construction  sheets  showing  the 
existing  system  construction; 

C  Up-to-date  line  and  station  data  on 
existing  subscribers; 

D.  The  Loan  Design  and  Borrower's 
Environmental  Report  on  which  the  loan  was 
based; 

E.  Current  information  as  to  the  location 
and  extent  of  electric  and  other  lines 
available  for  joint  use,  together  with 
conformed  copies  of  all  existing  joint  use  or 
joint  occupancy  agreements  covering  such 
lines; 

F.  Current  listing  of  existing,  signed,  and 
potential  subscribers  by  map  location  and 
grade  of  service  to  be  considered  in  the 
preparation  of  the  plans  and  specifications. 
The  list  of  existing  subscribers  shall  be 
properly  referenced  to  the  line  and  station 
data; 

G.  Detailed  lists  of  materials  on  hand,  or 
on  order,  which  are  to  be  furnished  by  the 
Owner  in  the  construction  of  the  Project, 
together  with  the  quantity  and  value  of  each 
item  of  such  materials;  and 

H.  A  written  statement  setting  forth  the 
scope  of  plans  and  specifications  and  the 
sequence  in  which  the  construction  shall  be 
performed  and  whether  service  entrances  are 
to  be  included  in  the  plans  and 
specifications. 

The  map  tracings,  schematics,  and 
construction  sheets  are  to  be  of  suitable 
material  capable  of  allowing  corrections  to  be 
made  of  the  information  shown  thereon  and 
capable  of  being  reproduced. 

Section  3.  Schematics,  Assignments,  and  Cut 
Sheets 

A.  Cable  Schematics.  The  Engineer  shall 
prepare  cable  schematics  in  such  form  as  the 
Owner  shall  require  to:  (a)  serve  as  a  means 
by  which  directions  are  given  for  connecting 
feeder  cable  and  distribution  cable  pairs, 
cross-connection  terminals,  connecting  load 
coils,  and  such  other  directions  as  may  be 
necessary  for  properly  splicing  the  feeder 
cables,  distribution  cables  and  other  focilities 
being  installed;  (b)  serve  as  the  permanent 
circuit  assignment  record  of  the  Owner's 
cable  and  wire  facilities;  and  (c)  adequately 
identify  the  physical  location  of  all 
equipment,  devices  and  connections  other 
than  services,  associated  with  the  pairs  of 
such  feeder  cable  and  distribution  cable 
facilities. 

B.  Circuit  and  Number  Assigimients.  If 
requested  by  the  Owner,  the  Engineer  shall 
prepare  telephone  number  assignments  and 
shall  identify  the  circuit  to  which  the  service 
is  to  be  connected  for  station  installations, 
including  without  limitation  such 
information  with  respect  to  central  office 
equipment  connections  as  may  be  required. 

C  Cut  Sheets.  Where  modification  of 
existing  lines  is  to  be  performed,  the 
Engineer  shall  furnish  in  such  form  as  the 
Owner  shall  require  complete  and  detailed 
information,  collectively  known  as  "Cut 
Sheets"  for  (a)  Making  such  changes  in 
circuit  connections  in  the  existing  outside 
plant  as  may  be  required,  including  without 
limitation  all  associated  devices  such  as  load 
coils,  terminals,  and  temporary  connections; 
(b)  making  such  changes  in  telephone 
number  assignments  and  service  connections 


as  may  be  required,  including  without 
limitations,  the  corresponding  connection 
changes  required  at  the  central  office  end; 
and  (c)  designating  the  sequence  to  be 
followed  in  making  such  changes. 

Section  4.  Outside  Plant  Plans  and 
Specifications  and  Contracts 

A.  Plans  and  Specifications.  The  Engineer 
shaH,  to  the  extent  not  previously  prepared 
under  other  provisions  of  this  Agreement, 
prepare  and  review  with  the  Owner  complete 
and  detailed  plans  and  specifications, 
drawings,  maps  and  other  dociunents 
required  for  the  construction  of  the  outside 
plant  facilities  to  be  included  as  a  part  of  the 
Project.  During  the  preparation  of  the  plans 
and  specifications,  the  Engineer  shall  make 
such  changes  in  the  plans  and  s{)ecifications 
as  may  be  reasonably  required  by  the  Owner 
as  a  condition  of  approval  by  the  Owner  and 
Administrator. 

B.  Content  of  Plans  and  Specifications.  The 
plans  and  specifications  for  outside  plant 
shall  be  prepared  in  sufficient  time  to  allow 
normal  completion  of  construction  of  the 
outside  plant  to  coincide  with  the  established 
service  dates  and  shall  include  the  following: 

1 .  One  copy  of  the  key  map  of  the  system, 
when  a  tracing  is  furnished  by  the  Owner. 

2.  One  copy  (or  more  if  necessary  for 
clarity)  of  the  central  office  area  detail  maps 
(sometimes  referred  to  as  exchange  detail 
maps)  and  town  maps  of  the  system,  on 
which  there  shall  be  indicated  the  following: 

a.  Location  of  lines  to  be  constructed, 
indicating  joint  use  or  joint  occupancy  lines; 

b.  Location  of  switching  centers  and  pair- 
gain  devices; 

c.  Location  of  existing  lines  included  as 
part  of  the  proposed  system  and  modification 
of  such  lines; 

d.  Location  of  existing  lines  to  be  retired; 

e.  Locations  other  than  service  entrances, 
where  right-of-way  has  not  been  obtained; 

f.  Work  Sectors  indicating  sequence  of 
construction; 

3.  Complete  drawings  of  each  type  of  non- 
standard RUS  unit  covering  the  construction 
and  the  materials  to  be  used. 

4.  An  estimate  of  quantities  of  the  various 
units  of  construction. 

5.  A  complete  cable  plant  layout  and  cable 
schematics,  when  applicable,  for  each  central 
office  area  as  prepared  pursuant  to  paragraph 
A  of  section  3. 

6.  If  the  Project  contains  requirements  for 
installation  of  underground  conduit, 
manholes  and  associated  appurtenances,  the 
Engineer,  during  the  preparation  of  the  plans 
and  specifications,  shall  secure  field  data 
necessary  for  the  proper  design  of  such 
facilities  (including  plan  and  profile  data,  if 
required,  and  detail  construction  drawings, 
including  cable  to  be  installed),  and  shall 
proceed  with  the  preparation  of  detailed 
plans  and  specifications  for  the  construction 
of  such  facilities.  Such  drawings  and 
specifications,  when  completed,  shall  be 
added  to,  and  made  a  part  of,  the 
construction  plans  and  specifications. 

7.  An  itemized  list  of  materials  on  hand  or 
on  order  to  be  furnished  by  the  Owner, 
showing  the  locations  of  delivery  points  and 
delivery  schedules  of  such  materials,  the 
quantity,  unit  price  and  extended  price. 


8.  The  form  of  the  contract  to  be  entered 
into  between  a  Contractor  and  the  Owner  for 
the  construction  of  the  outside  plant, 
including  forms  of  notice  and  instructions  to 
bidders,  Contractor's  proposal,  materials  and 
construction  specifications,  Contractor's 
bond,  description  of  assembly  units  and 
construction  drawings. 

Note:  Plans  and  specifications  for  outside 
plant  facilities  to  be  constructed  under  a 
force  account  proposal  do  not  require  Items 
7  and  8,  above.  . 

C  Contracts 

1.  Upon  receipt  of  notice  by  the  Engineer 
from  the  Owner  of  the  Administrator's 
approval  of  the  plans  and  specifications,  the 
Engineer  shall,  unless  otherwise  instructed 
by  the  Owner,  with  the  approval  of  the 
Administrator,  proceed  to  take  all  usual  and 
customary  actions,  including  compliance 
with  the  procedures  set  forth  herein  and  in 
7  CFR  Part  1753,  to  facilitate  fiill,  free,  and 
competitive  bidding  for  the  award  of 
contracts. 

2.  Notices  to  Bidders  shall  be  sent  in 
accordance  with  Subpart  F  of  7  CFR  Part 
1753.  The  Engineer  shall  then  review  with 
the  Owner  and  the  Owner  shall  approve  the 
qualifications  of  bidders  who  replied  to  the 
notice,  as  a  condition  of  release  of  bid 
documents  to  any  such  bidder.  The  Engineer 
shall  prepare  and  furnish  to  such  qualified 
bidders  the  appropriate  bid  documents 
including  construction  sheets,  and  the  plans 
and  specifications  upon  the  conditions 
provided  in  the  applicable  standard  RUS 
contract  forms.  The  construction  sheets  shall 
be  furnished  upon  payment  of  reasonable 
charges.  The  Engineer  shall  also  prepare  and 
furnish,  upon  payment  of  reasonable  charges, 
to  material  suppliers  requesting  them,  copies 
of  the  Contractor's  proposal  sheets  for 
outside  plant  together  with  any  special 
drawings  or  material  specifications 
pertaining  thereto  and  a  list  of  materials  to 
be  furnished  by  the  Owner. 

3.  The  Engineer  shall  conduct  a  Pre-Bid 
Conference  in  accordance  with  Subpart  F  of 
7  CFR  Part  1753  and  shall  be  available  to 
each  prospective  bidder  for  consultation  with 
respect  to  the  details  of  the  plans  and 
specifications  and  all  other  matters 
pertaining  to  the  preparation  of  the  proposals 
for  the  construction,  or  the  supply  of 
materials  and  equipment  or  services  therefor. 
All  changes  to  or  clarifications  of  the  plans 
and  specifications  provided  to  one 
prospiective  bidder  shall  be  provided  in 
writing  to  all  other  prospective  bidders  and 
to  the  Owner. 

4.  The  Engineer  shall  attend  and  supervise 
all  openings  of  bids  for  the  construction,  or 
for  the  furnishing  of  materials  and  equipment 
or  services  therefor.  The  Owner  shall  return 
unopened  bids  received  frt)m  Bidders  not 
previously  qualified  under  paragraph  C2  of 
this  section.  In  the  event  that  bids  are 
received  from  less  than  three  (3)  qualified 
bidders,  the  bids  shall  remain  imopened  and 
the  Owner  shall  notify  the  Administrator 
thereof  immediately.  If  directed  by  the 
Owner,  the  Engineer  shall  proceed  in  respect 
of  the  rebidding,  in  the  manner  provided  for 
herein  for  the  initial  bidding.  The  Engineer 
shall  check  the  assembly  unit  prices  and 
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summarize  of  all  bids  received.  The  Engineer 
shall  render  to  the  Owner  assistance  in 
connection  with  the  Owner's  consideration 
of  the  bids  received  so  that  contracts  may  be 
prudently  and  properly  awarded.  The 
Engineer  shall  submit  to  the  Owner  a  written 
recommendation  for  award  of  the  contract  or 
rejection  of  all  bids  stating  the  reasons 
therefor. 

5.  The  Engineer  shall  prepare  and  furnish 
to  the  Owner  three  (3)  copies  of  the  detailed 
proposal  sheets  or  a  detailed  tabulation  of  the 
low  bid,  and  a  tabulation  showing  the  names 
and  totals  of  all  bids.  The  Owner  shall  submit 
to  the  Administrator  the  bidding  information 
for  approval  by  the  Administrator  of  the 
award  of  the  contract.  Upon  receipt  of  notice 
from  the  Owner  of  the  Administrator's 
approval  of  the  award  of  the  contract,  the 
Engineer  shall  prepare  three  (3)  counterparts 
of  the  construction  contract  to  be  executed  by 
the  Owner  and  the  successful  bidder  and  the 
Owner  shall  forward  such  executed 
counterparts  to  the  Administrator  for 
approval. 

6.  If,  after  the  construction  contract  has 
been  approved  by  the  Owner  and  the 
Administrator,  it  shall  be  determined  by  the 
Owner  that  any  changes  in  the  plans  and 
specifications  are  advisable,  the  Engineer 
shall  prepare  and  submit  a  contract 
amendment  in  accordance  with  7  CFR  Part 
1753. 

D.  Force  Account 

1.  If  all  or  a  portion  of  the  Project,  shall  be 
constructed  by  force  account,  the  Engineer 
shall  prepare  a  force  account  prop>osal  in 
accordance  with  Subpart  G  of  7  CFR  Part 
1753. 

a.  When  requested  by  the  Owner,  the 
Engineer  shall  prepare  an  itemized  list  of  the 
total  quantities  of  all  items  of  materials 
required  for  the  construction  showing  in 
addition  the  quantity  of  each  item  of 
materials  the  Owner  has  on  hand  based  on 
the  list  furnished  by  the  Owner  pursuant  to 
paragraph  G  of  section  2. 

b.  The  force  account  proposal  shall  include 
an  estimate,  prepared  in  collaboration  with 
the  Owner,  of  the  unit  construction  costs  in 
substantially  the  same  form  as  the 
Contractor's  proposal  in  the  standard 
contract  form,  and  a  summary  of  the  total 
estimated  cost  of  construction,  setting  forth 
the  following: 

( 1 )  The  total  Cost  of  labor  and  other 

(2)  The  total  Cost  of  materials;  and 

(3)  The  number  of  calendar  days  required 
for  the  construction. 

2.  After  receipt  of  notice  by  the  Engineer 
from  the  Owner  of  approval  by  the 
Administrator  of  the  force  account  proposal, 
the  Engineer,  in  collaboration  with  the 
Owner,  shall  fix  a  date  for  the 
commencement  of  construction.  In  the 
determination  of  this  date,  consideration 
shall  be  given  to  the  status  of  material 
deliveries.  Staking,  easements,  and  the 
availability  of  competent  construction 
personnel  and  adequate  equipment  to 
facilitate  continuous  construction  in  an 
efficient  and  expeditious  manner.  Such  date 
as  agreed  upon  shall  be  submitted  to  the 
Administrator  by  the  Owner  and  the  date 
thus  established  shall  be  the 
"Commencement  Date"  for  the  construction. 


The  Engineer  shall  be  available  to  the  Owner 
for  consultation  with  respect  to  the  details  of 
the  plans  and  specifications  and  all  other 
matters  pertaining  to  the  construction  of  the 
Project. 

3.  If,  after  the  force  account  proposal  has 
been  approved  by  the  Owner  and  the 
Administrator,  it  shall  be  determined  by  the 
Owner  that  any  change  or  changes  in  the 
force  account  proposal  are  advisable,  the 
Engineer  shall  prepare  and  submit  to  the 
Owner  all  necessary  details  in  connection 
with  the  change  or  changes,  and  upon 
approval  thereof  by  the  Owner,  the  proposed 
change  or  changes  shall  be  submitteid  by  the 
Owner  to  the  Administrator.  To  the  extent 
that  the  Administrator  approves  such 
proposed  change  or  changes  they  shall  be 
included  as  part  of  the  force  account 
proposal,  and  the  Engineer  shall  immediately 
proceed  in  respect  of  any  additional  Staking, 
construction,  and  material  contracts  or 
amendments  required  thereby  in  like  manner 
as  though  such  Staking,  construction,  and 
material  contracts  or  amendments  were 
originally  included  as  part  of  the  force 
account  proposal. 

Section  5.  Compensation 

A.  The  Owner  shall  pay  the  Engineer  for 
services  performed  pursuant  to  this  RUS 
Form  217f  (except  as  provided  in  paragraph 
B  of  this  section)  as  follows: 

1 .  The  sum  of dollars  (S )  or 

when  the  outside  plant  is  divided  into 
sections  for  construction  purposes  requiring 
separate  plans  and  specifications  for  each 

section;  a  sum  of dollars  (S )  for 

each  such  section  for  which  complete  plans 
and  specifications  are  prepared;  plus, 

2.  "The  sum  of dollars  (S  )  for 

each  approved  amendment  to  the  contract; 
plus 

3.  The  sum  of dollars  (S )  per 

mile  for  each  mile  of  Project  line  facilities  (1) 
included  in  the  plans  and  specifications,  and 
(2)  added  or  deleted  by  approved 
amendments  to  the  plans  and  specifications; 
plus 

4.  The  sxmi  of dollars  ($ )  for 

each  approved  force  account  proposal. 

The  compensation  payable  under 
paragraph  A  of  this  section  shall  be  due  and 
payable  ten  (10)  days  after  the  approval  of  the 
plans  and  specifications  or  approved 
amendments  by  the  Owner  and  the 
Administrator. 

B.  The  Owner  shall  pay  the  Engineer  "time 
and  expense"  compensation  as  defined  in  the 
current  Table  2  of  this  Agreement  for 
services:  (1)  As  requested  by  the  Owner,  in 
connection  with  corrections  to,  or  the 
furnishing  of,  items  required  to  be  fomished 
by  the  Owner  per  section  2;  (2)  required 
under  section  3;  (3)  in  connection  with 
underground  conduits,  paragraph  B6  of 
section  4;  (4)  for  changes  in  force  account 
plans  and  specifications,  paragraph  D3  of 
section  4;  and  (5)  in  connection  with  the 
conducting  of  the  Pre-Bid  Conference, 
paragraph  C3  of  section  4,  and  for  rebidding, 
paragraph  C4  of  section  4. 

Section  6.  Section  Reference.  Unless 
otherwise  specified  or  indicated,  any 
reference  to  "section"  shall  mean  within  this 
attachment  (RUS  Form  21 7f— Outside  Plant 
Plans  and  Specifications  and  Contracts). 


Attachment— RUS  Form  217g 

Outside  Plant  Construction  Phase 
Engineering  Services 

Section  1.  Construction  Phase 

A.  General.  As  engineering  representative 
of  the  Owner,  and  in  accordance  with  sound 
and  accepted  engineering  practices,  the 
Engineer  (1)  Shall  provide  Construction 
Administration  and  Inspection  services;  (2) 
shall  assist  the  Owner  in  obtaining  the 
expeditious  and  economical  construction  of 
the  Project  in  accordance  with  the  approved 
plans  and  specifications,  the  terms  of  the 
construction  contract  or  force  account 
proposal,  and  7  CFR  Part  1753;  and  (3)  shall 
have  and  exercise  sole  responsibility  for  the 
issuance  of  supplemental  directives  to  the 
Contractor  regarding  the  Contractor's 
performance  in  accordance  with  the  terms  of 
the  construction  contract  as  approved  by  the 
Owner  and  the  Administrator.  The  Engineer's 
undertaking  hereunder  shall  not  relieve  the 
Contractor  of  the  Contractor's  obligation  to 
perform  the  work  in  conformity  with  the 
plans  and  specifications  and  in  a 
workmanlike  manner  and  shall  not  impose 
upon  the  Engineer  any  obligation  to  see  that 
the  work  is  performed  in  a  safe  manner.  The 
Engineer  shall  not  be  responsible  for  tha 
failure  of  the  Contractor  to  perform  the  work 
in  accordance  with  the  contract  or  to  perform 
the  work  in  a  safe  workmanlike  manner.  In 
folfilling  the  above  resp>onsibility,  the 
Engineer  shall  as  necessary: 

1.  Interpret  the  plans  and  specifications 
and  convey  such  interpretation  to  the 
Contractor; 

2.  Inspect  the  progress  of  and  quality  of 
construction,  in  sufficient  detail  to  provide 
reasonable  assurance  to  the  Owner  of  the 
adequacy  of  such  progress  and  quality  of 
construction,  pursuant  to  the  requirements  of 
the  plans  and  specifications  and  contract; 

3.  Confirm  the  acceptability  of  materials 
and  equipment  proposed  by  the  Contractor  to 
be  utilized  in  the  construction  prior  to  the 
use  of  such  materials  or  equipment  on  the 
Project  and  promptly  reject  materials  and 
equipment  not  in  compliance  with  the  plans 
and  specifications:  and 

4.  Inspect  the  manner  of  incorporation  of 
the  materials  and  equipment  into  the  Project, 
and  the  workmanship  with  which  such 
materials  and  equipment  are  incorporated 
and  reject  materials,  equipment  and 
workmanship  which  the  Engineer  determines 
will  not  be  in  compliance  with  the  plans  and 
specifications.  Such  Inspection  shall  be 
deemed  to  be  adequate  if  a  reasonable 
percentage  of  all  routine  construction  units 
(other  than  units  requiring  detailed 
inspection)  are  observed  at  the  time  of 
installation  and  found  free  of  error. 

The  above  enumeration  of  specific 
requirements  shall  not  limit  the  general 
undertakings  of  the  Engineer  to  perform 
services  set  forth  in  the  first  sentence  of 
paragraph  A  of  this  section.  The  obligations 
of  the  Engineer  hereunder  are  for  the  benefit 
of  only  the  Owner  and  the  Administrator, 
and  shall  not  relieve  the  Contractor  of  any  of 
its  own  responsibilities  under  its  contract 
with  the  Owner. 
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B.  Residents  and  Inspectors 

1.  A  Resident  with  full  authority  to  act  for 
the  Engineer  shall  be  maintained  by  the 
Engineer  at  the  site  of  the  Project  at  all  times 
during  the  entire  period  of  scheduled 
construction  (including  times  when  the 
Resident  is  available  and  through  no  feult  of 
the  Engineer  scheduled  construction  is  not 
performed,  and  including  times  when 
corrective  work  is  being  performed)  unless 
specifically  directed  otherwise  by  the  Owner 
with  the  approval  of  the  Administrator.  A 
Resident  shall  be  necessary  for  each  outside 
plant  construction  contract. 

2.  If,  at  any  time  during  construction,  a 
Resident,  or  Inspector,  is  not  required  at  the 
Project  site,  or  such  personnel  are  not 
available  because  of  other  responsibilities  on 
the  Project,  the  Engineer  shall  assign  a 
Resident  andyor  Inspector  on  an  intermittent 
basis,  to  effiect  necessary  observations  of 
construction  during  any  critical  phase  of 
such  construction. 

3.  If  the  Engineer  determines  that 
particular  components  of  the  work  or 
particular  circumstances  during  construction 
require  the  presence  of  a  specialized 
representative  of  the  Engineer,  such  as  an 
architect,  structural  engineer,  design  engineer 
or  other  specialist  for  the  purpose  of 
interpreting  contract  requirements,  or 
performing  special  inspections  or  tests  to 
facilitate  compliance  by  the  Contractor  with 
the  plans  and  specifications  and  terms  of  the 
construction  contract,  the  Engineer  with 
prior  ap)proval  of  the  Owner  shall  assign  such 
personnel  to  the  Project  site. 

4.  The  Engineer  shall  maintain  at  the  site 
of  the  Project  and  under  the  direct 
supervision  of  the  Resident  a  sufficient 
number  of  qualified  Inspectors,  to  folly 
discharge  the  responsibility  of  the  Engineer 
pursuant  to  paragraph  A  of  this  section 
(including  times  when  such  assigned 
Inspectors  are  available  and  through  no  fault 


of  the  Engineer  scheduled  construction  is  not 
performed).  The  number  of  Inspectors  so 
required  will  vary  with  the  size  of  the 
Project,  the  number  of  construction  crews, 
and  the  speed  of  construction. 

5.  The  number  of  Residents  and  Inspectors 
required  by  the  Engineer  for  a  routine 
construction  schedule  for  this  Project  to 
effect  completion  within  the  allowed  number 
of  scheduled  "working  days"  is  as  follows: 

a. { )  Resident(s): 

b. ( )  InspectorsCs); 

6.  In  the  event  conditions  should  arise, 
through  no  fault  of  and  beyond  control  of  the 
Engineer,  which  would  require  the 
placement  by  the  Engineer  of  additional 
Inspectors  (or  Residents)  on  the  Project,  to 
accommodate  special  needs  of  the  Owner  (or 
Contractor,  with  approval  of  the  Owner), 
then,  with  the  approval  of  the  Owner  prior 
to  their  assignment  to  the  Project,  tl:^ 
Engineer  shall  assign  such  additional 
qualified  personnel  to  the  Project  for  the 
limited  time  of  such  requirements. 

C  Pre-Construction  Conference.  A 
competent  representative  from  the  office  of 
the  Engineer,  and  the  Resident  (or  Residents) 
to  be  assigned  to  the  Project,  shall  conduct 
the  outside  plant  pre-construction 
conference.  The  detailed  notes  taken  by  the 
Engineer  on  items  discussed  shall  be 
furnished  to  all  parties.  Such  notes  shall  be 
used  by  the  Resident,  as  applicable,  in 
interpreting  the  plans  and  specifications 
pursuant  to  paragraph  Al  of  this  section. 

D.  Project  Office.  The  Engineer  shall 
establish  and  maintain  a  field  office,  with 
telephone  service,  in  the  proximity  of  the 
Project  when  construction  is  in  progress  and 
shall  notify  the  Owner  of  the  address  and 
telephone  number  of  such  field  office.  Any 
notices,  instructions  or  communications 
delivered  to  such  field  office  shall  be  deemed 
to  have  been  delivered  to  the  Engineer. 


E.  Defective  Construction.  If  the 
construction  is  by  contract,  the  Engineer 
shall  notify  the  (Contractor  in  writing  of  all 
observed  or  otherwise  determined  defects  in 
workmanship  or  materials  in  accordance 
with  the  terms  of  the  construction  contract 
If  the  construction  is  by  force  account,  the 
Engineer  shall  advise  the  Owner  relative  to 
the  correction  of  such  defects. 

F.  joint  Use  or  Joint  Occupancy.  In 
connection  with  all  joint  use  or  joint 
occupancy  construction,  the  Engineer  shall: 

1.  Coordinate  construction  activities  for  the 
Owner  with  the  designated  representative  of 
other  parties  to  joint  use  or  joint  occupancy 
agreements; 

2.  Review  for  the  Owner  all  changes 
proposed  by  other  parties  to  joint  use  or  joint 
occupancy  agreements  for  changes  in  and 
additions  to  their  existing  pole  lines  under 
such  agreements  and  submit  to  the  Owner 
recommendations  thereon. 

G.  Tests.  The  Engineer  shall  conduct,  or 
cause  to  be  conducted,  such  tests  of  circuits 
and  equipment  as  required  by  the  Owner  and 
the  Administrator  to  determine  compliance 
with  the  performance  requirements  of  the 
plans  and  specifications.  The  Engineer  shall 
make  recommendations  in  writing  for  the 
correction  of  defective  materials, 
workmanship,  or  equipment.  All  cases  of 
transmission  or  operational  difficulties  due 
to  faulty  construction  or  defective  materials 
or  equipment  in  the  Project  shall  be  reported 
in  writing  to  the  Contractor  for  correction  if 
the  construction  is  by  contract  or  to  the 
Owner  if  construction  is  by  force  account. 
When  the  corrections  have  been  made,  the 
circuits  and  equipment  shall  again  be  tested. 
The  Engineer  sh^  fiimish  test  equipment  as 
required  for  performing  all  required  tests  or 
measurements. 

The  outside  plant  tests  to  be  made  on  this 
Project  are  noted  in  the  table  below: 


Test  or  Measurements 

Wid  perform  w 

participate  in 

Deschpbon  of  Test  or  Measurements 

Subscriber 
Loop  Plant 

Tmnk  Plant 

Owner 

Engineer 

CO.  Ground  Measurement 

x 

X 
X 
X 

X 

Copper  ShieW  or  ShtekVArmor  Continuity 

X 
X 
X 
X 

X 

Conductor  Continuity „ 

Shield  or  Armor  Ground  Resistance  



X 
X 

Conductor  Insulation  Resistance „. 

DC  Loop  Resistance  ,_ 

DC  Loop  Resistance  Unbalance „ 

VF  Insertion  Loss  „ „ 

»••«••■•••■  ■••■••M<« 

X 

Loop  Measurements  (Loop  Chedang) 

x 

X 
X 
X 

X 

••■'•"""" 

Two-Person  Structural  Return  Loss _„„.. 

One-Person  Open  Circuit  Measurements  „ 

X 
X 
X 
X 
X 



Cable  Insertion  Loss  at  Carrier  Frequency ., 

Ftoer  Armor  Continuity  

Fiber  Optic  Splice  Loss— Field .". „ 



X 
X 

Fiber  Optic  Splice  Loss— C.  0 „ 

X 

En(Mo  End  Attenuation  _ 

X 

En(Mo  End  Fiber  Signature 

As  ^propnate,  complete  the  tatAe  using  these  symbols: 

X— These  are  standard  tests  and  measurements  required  on  facilities  as  desired  by  the  owner  or  required  by  the  Administrator. 
* — These  tests  will  not  be  required  if  the  distribution  pairs  are  not  cross-connected  to  feeder  pairs  at  the  time  of  acceptance  testing. 
N/A— Not  Applicable. 
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H.  Connecting  Companies.  The  Engineer 
shall  coordinate  all  engineering  and 


construction  activities  with  connecting 
companies  and  shall  notify  the  Owner  when 


the  Project,  or  a  section  thereof,  shall  be 
ready  to  be  placed  in  service.  After  giving 


71.i«2 


FMlorjil    Baoictar    /    Vnl     R9     Mn     49    /    TiioeHair     FoKmarv    1R     1007    /    Riilae    anA    Roniilafinne 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18,  1997  /  Rules  and  RegulaUons        7151 


such  notice,  the  Engineer  shall,  when 
directed  to  do  so  by  the  Owner,  cause  the 
Project,  or  such  section  thereof  as  may  be 
ready,  to  be  placed  in  service. 

I.  Reporting.  The  Engineers  shall  prepare, 

execute  and  submit  to  the  Owner 

(insert  frequency  of  reporting— minimal 
monthly]  all  estimates,  certificates,  reports, 
and  other  documents  required  to  be  executed 
by  the  Engineer  pursuant  to  a  construction 
contract,  a  force  account  proposal,  or  the  7 
CTR  Part  1753.  The  Engineer  shall  review 
and,  if  satisfactory,  recommend  for  approval 
each  periodic  estimate  submitted  by 
contractors  prior  to  approval  and  payment  by 
the  Owner.  Such  recommendations  shall 
include  a  statement  by  the  Engineer  based  on 
the  Engineer's  Inspection  of  executed  work 
and  the  progress  of  the  work  and  subject  to 
evaluation  and  testing  of  the  work  as  a 
completed  Project,  that  all  construction  for 
which  payment  is  requested  has  been 
completed  and  cleaned  up  in  accordance 
with  the  terms  of  the  construction  contract 
and  that  all  defective  construction  of  which 
the  Contractor  shall  have  received  fifteen  (15) 
or  more  days  written  notice,  has  been 
corrected. 

The  Engineer  shall  maintain  a  cumulative 
inventory  of  all  units  of  construction 
incorporated  in  the  Project,  showing  unit 
prices  and  extended  totals,  for  all  such  units 
of  construction.  When  it  appears  that  the 
previously  approved  contract  total  is  likely  to 
be  exceeded,  the  Engineer  shall  immediately 
notify  the  Owner  in  a  format  suitable  for 
notifying  the  Administrator.  When  requested 
by  the  Owner  or  when  the  "Overrun"  results 
in  20%  above  the  contract  total,  the  Engineer 
shall  prepare  a  contract  amendment  in 
accordance  with  7  CFR  Part  1753  for 
execution  by  the  Parties  to  the  construction 
contract,  to  cover  the  additions  or  changes  in 
construction  units  that  are  resulting  in  such 
"Overrun". 

).  Final  Inspection.  The  Owner  and  a 
representative  of  the  Administrator  will 
normally  conduct  a  final  inspection  of 
completed  construction.  When  requested  by 
the  Owner,  a  qualified  representative  of  the 
Engineer  shall  be  present. 

Section  2.  Final  Documents 

A.  Contract  Construction.  If  the  Project  or 
any  portion  thereof  shall  be  constructed 
pursuant  to  a  construction  contract,  the 
Engineer  shall  prepare  and  submit  to  the 
Ovraer  complete  and  detailed  final 
documents  as  specified  in  7  CFR  1753  and 
a  statement  of  all  amounts  payable  by  the 
Owner  under  the  construction  contract.  The 
final  documents  shall  be  in  a  format  suitable 
for  approval  by  the  Owner  and  subsequent 
submission  to  the  Administrator  for 
approval.  These  final  documents  shall  be 
submitted  to  the  Owmer  within  forty-five  (45) 
calendar  days  after  the  completion  of 
construction  based  on  the  date  shown  on  the 
certificate  of  completion  covered  by  each 
contract. 

B.  Force  Account  Construction.  If  the 
Project  or  any  portion  thereof  shall  be 
constructed  by  force  account: 

1.  Within  thirfy  (30)  calendar  days  after 
completion  of  construction  of  the  Project,  the 
Owner  shall  furnish  to  the  Engineer  the 
fallowing  data: 


a.  The  cost  of  all  materials  used  in 
construction  of  the  Project; 

b.  Cost  of  right-of-way  clearing  (direct  labor 
costs); 

c.  All  direct  labor  costs  chargeable  to 
construction  exclusive  of  the  right-of-way 
clearing;  and 

d-  A  list  of  all  items  of  overhead  cost 
applicable  to  the  construction  of  the  Project, 
but  excluding  the  cost  of  engineering,  legal, 
accounting  and  other  professional  services, 
interest  during  construction  and  preliminary 
survey  charges. 

2.  Within  forfy-five  (45)  calendar  days  after 
the  completion  of  construction  of  the  Project, 
the  engineer  shall  prepare  and  submit  to  the 
Owner  for  approval  complete  and  detailed 
final  documents  in  such  form  as  the 
Administrator  may  prescribe,  including 
without  limitation,  a  final  inventory  of 
construction  and  a  final  inventory  of 
retirements.  The  final  documents  shall 
contain  the  labor  and  material  unit  costs 
based  on  data  supplied  by  the  Owner. 

C.  Number  of  Copies.  Copies  of  final 
documents  shall  be  furnished  in  accordance 
with  7  CFR  Part  1753. 

Section  3.  Plant  Records 

A.  Prior  to  Cutover.  If  the  Owner  shall  have 
notified  the  Engineer  not  later  than  ten  (10) 
days  prior  to  of  the  start  of  construction  in 

a  central  office  area  that  the  Owner  elects  to 
assign  to  the  Engineer  the  preparation  of  any 
of  the  following  plant  records,  the  Engineer 
shall  prepare  and  deliver  these  records  to  the 
Owner,  not  later  than  fifteen  (15)  calendar 
days  prior  to  the  start  of  Cutover  of  each 
central  office  area  included  as  a  part  of  the 
Project.  These  records  cover  the  Cutover 
work  on  fecilities  completed  as  of  the  date  of 
delivery  of  such  records  for  each  such  area. 
The  following  records  shall  be  in  such  form 
as  the  Owner,  with  the  approval  of  the 
Administrator,  may  prescribe: 

1.  Cable  schematics,  corrected  to  show  "as 
constructed"  conditions  of  that  portion  of  the 
Project  as  of  such  date; 

2.  Cable  records  data,  for  completed  line 
segments  as  of  such  date; 

3.  Line  and  station  data  for  completed  line 
segments  as  of  such  date;  and 

4.  Terminal  assignment  records. 

B.  After  Cutover.  The  Engineer  shall 
deliver  to  the  Owner,  within  thirty  (30)  ■ 
calendar  days  after  Cutover  of  facilities  in 
any  completed  exchange  area  or  completed 
section  of  the  Project,  the  record  drawings  of 
the  following  plant  records  covering  such 
Project  area  (excluding  any  of  such  records 
that  the  Owner  has  previously  elected  to 
prepare  with  its  own  forces): 

1.  Cable  schematics,  corrected  to  show  "as 
constructed"  conditions  of  such  Project  area: 

2.  Cable  record  data,  for  all  construction 
completed  in  such  Project  area; 

3.  Line  and  station  records  for  all  lines 
completed  in  such  Project  area  as  a  part  of 
the  Project; 

4.  Final  maps,  showing  record  drawings 
facilities  completed  in  such  Project  area;  and 

5.  Final  complete  and  detailed 
construction  sheets,  showing  facilities 
completed  in  such  Project  area,  including  the 
designation  of  assembly  units  of  existing 
plant  retained  in  place  along  existing  plant 


lines  segments  on  which  modification  work 
was  performed  as  a  part  of  the  Project. 

Section  4.  Inventory  and  Appraisal.  When 
requested  by  the  Owner,  the  Engineer  shall 
prepare  within  thirty  (30)  calendar  days  after 
completion  of  construction  of  the  Project  and 
submit  to  the  Owner  an  inventory  and 
appraisal  of  all  existing  telephone  plant 
retained  as  part  of  the  Owner's  system.  The 
inventory  and  appraisal  shall  be  in  such  form 
and  provide  such  data  as  the  Owner,  with  the 
approval  of  the  Administrator,  may  prescribe. 

Section  5.  Compensation 

A.  For  Services  Under  sections  1.  3  and  4. 
The  Owner  shall  pay  the  Engineer  "time  and 
expense"  compensation,  as  defined  and 
detailed  in  current  Table  2  of  this  Agreement 
for  all  services  performed  under  sections  1, 

3  and  4.  Comp>ensation  under  this  section 

shall  not  exceed dollars  (S ) 

unless  said  amount  has  been  increased  by  a 
contract  amendment  approved  by  the  Owner 
and  the  Administrator.  Appropriate 
documentation  justifying  the  increase  shall 
accompany  the  contract  amendment. 

Compensation  under  paragraph  A  of  this 
section  shall  be  due  and  payable  as  follows: 

1.  Ninefy-five  Percent  (95%)  thereof  shall 
be  due  and  payable  ten  (10)  days  after 
delivery  each  month  of  the  invoice  of  the 
Engineer, 

2.  The  balance  of  such  compensation  shall 
be  due  and  payable  ten  (10)  days  after 
delivery  of  a  statement  by  the  Engineer  to  the 
Owner  certifying  that  all  final  documents 
prepared  by  the  Engineer,  for  execution  by 
the  Contractor,  have  been  mailed  or  delivered 
to  the  Contractor  for  execution. 

B.  For  Services  Under  section  2.  The 
Owner  shall  pay  the  Engineer  for  all  services 
performed  under  section  2  as  follows: 

1.  The  sum  of dollars  (S )  for 

each  service  entrance  to  be  installed, 
replaced  or  modified  during  the  construction 
of  the  Project;  plus 

2.  The  sum  of dollars  (S );  or 

when  the  Project  is  divided  into  sections  for 
which  separate  outside  plant  plans  and 
specifications  are  prepared,  the  sum  of 

dollars  ($ )  for  each  section 

requiring  final  documents;  plus  the  sum  of 

dollars  (S )  for  each  mile  of 

Project  line  facilities  included  in  the  final 
documents.  Ninety-five  (95%)  percent  of  the 
compensation  under  this  paragraph  shall  be 
due  and  payable  ten  (10)  days  after  approval 
by  the  Owner  and  the  Administrator  of  the 
respective  final  documents  and  the  balance 
of  the  compensation  under  this  paragraph 
shall  be  due  and  payable  ten  (10)  days  after 
completion  of  the  Inject  as  defined  in  the 
Table  1. 

C  Bi-weekly  Statement.  For  compensation 
covered  by  paragraph  A  this  section,  the 
Engineer  shall  submit  to  the  Owner  a 
biweekly  statement  showing  the  names  of  the 
Residents  and  Inspectors,  and  the  actual  time 
spent  on  the  Project  by  each  Resident  and 
each  Inspector  during  the  preceding  period. 
The  statement  should  be  prepared  and 
submitted  to  the  Owner  in  a  format  similar 
to  that  shown  in  RUS  Form  217.  Exhibit  A. 

Section  6.  Section  Reference.  Unless 
otherwise  specified  or  indicated,  any 
reference  to  "section"  shall  mean  within  this 
attachment  RUS  Form  21 7g— Outside  Plant 
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Construction-Project  Direction,  Inspection, 
Testing  and  Contract  Closeout. 
(End  of  clause] 

Dated:  February  10, 1997. 
fill  Long  Thompson, 
Under  Secretary,  Rural  Development. 
IFR  Doc.  97-3921  Filed  2-14-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-CE-4»-AD:  Amendment  3»- 
M3S;  AD  97-04-11] 

RIN  2120^AA64 

Airworttiiness  Directives;  Air  Tractor, 
Inc.  Models  AT-802  and  AT-802A 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EKJT. 
ACTION:  Final  rule 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  .that 
applies  to  certain  Air  Tractor,  Inc.  (Air 
Tractor)  Models  AT-802  and  AT-802A 
airplanes.  This  action  requires  revising 
the  Airworthiness  Limitations  section  of 
the  applicable  maintenance  manual  to 
change  the  life  limit  of  the  tail  landing 
gear  spring.  This  action  results  from 
analysis  of  the  life  limits  of  both  the  tail 
landing  gear  and  main  landing  gear  after 
a  fatigue  failure  of  the  main  landing  gear 
on  one  of  the  affected  airplanes.  This 
analysis  revealed  that  the  life  limit  of 
the  tail  landing  gear  spring  should  be 
3,000  hours  time-in-service  (TIS) 
instead  of  3,500  hours  TIS  to  be 
consistent  with  the  main  landing  gear 
spring.  The  actions  specified  by  this  AO  - 
are  intended  to  prevent  fatigue  failure  of 
a  tail  landing  gear  spring  before  the  life 
limit  of  the  part  is  achieved,  which 
could  result  in  loss  of  control  of  the 
airplane. 

EFFECTIVE  DATE:  April  4, 1997. 
ADDRESSES:  Seivjce  information  that 
applies  to  this  AO  may  be  obtained  firom 
Air  Tractor  Inc.,  P.  O.  Box  485,  Ohiey, 
Texas  76374;  telephone  (817)  564-5616; 
facsimile  (817)  564-2348.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  96-CE-48-AD,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  Suite  700,  Washington.  DC. 
FOR  FURTHER  MFORMADON  CONTACT:  Bob 
May.  Aerospace  Engineer,  FAA. 


Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150:  telephone  (817) 222-5155; 
facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Air  Tractor  Models  AT-802 
and  AT-602A  airplanes  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
October  18. 1996  (61  FR  54370).  The 
action  proposed  to  require  revising  the 
Airworthiness  Limitations  section  of  the 
applicable  maintenance  manual  to 
change  the  life  limit  of  the  tail  landing 
gear  spring.  The  proposed  action  as 
specified  in  the  NPFM  would  be 
accomplished  by  incorporating  the 
revision  (dated  May  24, 1996)  to  Section 
6,  Airworthiness  Limitations,  of  the  Air 
Tractor  AT  802/802A  Maintenance 
Manual. 

The  NPRM  resulted  from  analysis  of 
the  life  limits  of  both  the  tail  landing 
gear  and  main  landing  gear  after  a 
fatigue  failure  of  the  main  landing  gear 
on  one  of  the  affected  airplanes.  This 
analysis  revealed  that  the  life  limit  of 
the  tail  landing  gear  spring  should  be 
3,000  hoiurs  time-in-service  (TIS) 
instead  of  3,500  hours  TIS  to  be 
consistent  with  the  main  landing  gear 
spring. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determinatifm 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  37  airplanes 
in  the  U.S.  registry  will  be  affiacted  by 
this  AD.  An  owner/operator  of  one  of 
the  affiacted  airplanes  holding  at  least  a 
private  pilot  certificate  is  allowed  to 
incorporate  the  manual  revision  as 
authorized  by  §  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7). 
However,  the  change  in  the  life  limit 


would  require  owners/operators  of  the 
affected  airplanes  to  have  the  tail 
landing  gear  spring  replaced  every  3,000 
hours  TIS  instead  of  every  3,500  hours 
TIS.  The  owners/operators  of  the 
affected  airplanes  will  be  required  to     • 
have  this  part  replaced  500  hours  TIS 
sooner  than  already  required.  The  FAA 
has  no  way  of  determining  the  total 
hours  TIS  each  owner/operator  would 
accumulate  over  the  Life  of  the  affected 
airplanes  and,  therefore,  cannot 
calculate  the  number  of  additional  tail 
landing  gear  springs  each  owner/ 
operator  would  need  to  have  replaced. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not 
a"significant  rule"  Under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safiaty. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Andiority:  49  USC  106(g).  40113, 44701. 


Note  1:  This 
identified  in  tl 
provision,  regi 
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subject  to  the  i 
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repaired  so  thi 
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the  effect  of  th 
repair  on  the  i 
this  AD;  and,  i 
been  eliminate 
specific  propo 

Compliance 
hours  time-in- 
of  this  AD,  un! 

To  prevent  { 
gear  spring  bei 
achieved,  whi( 
control  of  the  i 
following: 

(a)  Incorpon 
1996)  to  Sectic 
Limitations,  oj 
Maintenance  > 

(b)  IncorpoD 
revision  as  req 
AD  may  be  pei 
operator  holdi 
certificate  as  a 
the  Federal  A\ 
43.7),  and  mu: 
records  showii 
accordance  wi 
Aviation  Regu 

(c)  Special  fl 
accordance  wi 
of  the  Federal 
21.197  and  21. 
a  location  whe 
can  be  accomp 

(d)  An  alterr 
adjustment  of  I 
provides  an  eq 
approved  by  tl 
Certification  C 
Boulevard,  Foi 
The  request  sh 
appropriate  Fi* 
who  may  add  < 
the  Manager,  F 

Note  2:  Infot 
existence  of  ap 
compliance  wi 
obtained  from 

(e)  All  perso 
may  obtain  co{ 
manual  revisio 
request  to  Air ' 
Olney,  Texas  7 
information  at 
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#39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-04-11    Air  Tractor,  Inc.:  Amendment 
39-9935;  Docket  No.  96-CE-49-AD. 

Applicability:  Models  AT-802  and  AT- 
802A  airplanes  (serial  numbers  0001  through 
0038).  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  fatigue  failure  of  a  tail  landing 
gear  spring  before  the  life  limit  of  the  part  is 
achieved,  which  could  result  in  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Incorporate  the  revision  (dated  May  24, 
1996)  to  Section  6,  Airworthiness 
Limitations,  of  the  Air  Tractor  AT  802/802  A 
Maintenance  Manual. 

(b)  Incorporating  the  maintenance  manual 
revision  as  required  by  paragraph  (a)  of  this 
AD  may  be  performed  by  the  airplane  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  he  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  FAA,  Airplane 
Certification  Office  (AGO),  2601  Meacham 
Boulevard,  Fort  Worth.  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Fort  Worth  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  AGO. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  maintenance 
manual  revision  referred  to  herein  upon 
request  to  Air  Tractor  Inc.,  P.  O.  Box  485, 
Olney,  Texas  76374;  or  may  examine  this 
information  at  the  FAA,  Central  Region, 


Office  of  the  Assistant  Chief  Counsel,  Room 
1558, 601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

(f)  This  amendment  (39-9935)  becomes 
effective  on  April  4, 1997. 

Issued  in  Kansas  City,  Missouri,  on 
February  10, 1997. 
Henry  A.  Armstrong, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  97-3839  Filed  2-14-97;  8:45  am] 

BILUNG  CODE  4t1»-13-JU 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Part  404 

Government  Securities  Act 
Regulations:  Recordkeeping 

AGENCY:  Ofiice  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 
action:  Final  Rule. 

SUMMARY:  The  Department  of  the 
Treasury  ("Department")  is  issuing  in 
final  form  an  amendment  to  the 
recordkeeping  rules  in  §  404.4  of  the 
regulations  issued  under  the 
Government  Securities  Act  of  1986 
("GSA").  17  CFR  404.4  of  the  GSA 
regulations  requires  financial 
institutions  that  are  government 
securities  brokers  or  dealers  to  make 
and  preserve  records.  Specifically,  the 
Department  is  amending  §  404.4(a)(1)  to 
clarify  the  applicability  of  the  federal 
bank  regulatory  agencies'  rules,  as 
adopted  by  the  GSA  rules,  to  financial 
institutions  and  to  conform  with  current 
recordkeeping  rule  revisions  being 
undertaken  by  the  federal  bank 
regulatory  agencies. 
EFFECTIVE  DATE:  This  amendment  is 
effective  April  30, 1997.   - 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Lanham  or  Kurt  Eidemiller, 
Government  Securities  Regulations 
Staff,  Bureau  of  the  Public  Debt, 
Department  of  the  Treasury,  at  (202) 
219-3632. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

The  Government  Securities  Act  of 
1986  ("GSA"),  as  amended '  requires, 
among  other  things,  that  a  financial 
institution  that  is  a  government 
securities  broker  or  dealer  notify  its 
appropriate  regulatory  agency  ("ARA") 
of  its  status  as  such,  thereby  providing 
for  the  regulation  of  its  government 
securities  business.^  In  1987,  when  the 


Department  developed  the  GSA 
regulations  affecting  financial 
institutions  that  are  required  to  file 
notice  as  government  securities  brokers 
or  dealers  ("bank  broker-dealers"),  it 
decided  to  adopt  the  existing 
recordkeeping  regulations  of  the  federal 
bank  regulatory  agencies.^  These  rules 
are  similar  to  the  Securities  and 
Exchange  Commission's  recordkeeping 
requirements  in  Rule  17a-3.* 

"The  reason  for  relying  on  existing 
bank  regulations  was  that  those 
financial  institutions  effecting 
government  seciuities  broker-dealer 
transactions  were  already  subject  to  a 
system  of  federal  regulation  and 
supervision,  which  explicitly  included 
recordkeeping  requirements  relating  to 
seciuities  activities.  Requiring  those 
institutions  to  follow  another  set  of 
recordkeeping  requirements  was  viewed 
as  unduly  burdensome  and  did  not 
promote  the  purposes  of  the  GSA.' 

Section  404.4  of  the  GSA  regulations 
provides  that,  for  bank  broker-dealers, 
compliance  with  the  recordkeeping 
rules  of  the  bank  ARAs,  together  with 
additional  GSA  recordkeeping 
provisions,^  constitutes  compliance 
with  the  GSA  recordkeeping  rules. 
However,  the  respective  ARAs' 
regulations  provide  for  certain 
exemptions  from,  or  exceptions  to,  most- 
of  their  recordkeeping  rules  based  on  a 
stated  transaction  threshold. 
Specifically,  the  ARAs'  regulations 
exempt  banks  from  most  of  the 
respective  recordkeeping  requirements 
if  the  bank  transacts  a  de  minimis 
annual  average  number  of  transactions. 
The  regulations  state,  with  minor 
variations,  the  following:  "The 
requirements  *  *  *  shall  not  apply  to 
banks  having  an  average  of  less  than  200 
securities  transactions  per  year  for 
customers  over  the  prior  three  calendar 
year  period,  exclusive  of  transactions  in 
U.S.  government  and  federal  agency 
obligations.'"'  The  ARAs  have 
interpreted  this  exemption  as  excluding 
government  securities  transactions, 
meaning  that  government  securities 
transactions  are  not  included  in  the 


'  15  U.S.C  780-5. 

J 15  U.S.C  78o-5(a)(l)(B). 


'See  12  CFR  Part  12  for  national  banks,  which  are 
regulated  by  the  Office  of  the  Comptroller  of  the 
Currency  ("OOC");  12  CFR  Part  208  for  iiUte 
member  banks  of  the  Federal  Reserve  System, 
which  are  regulated  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  C'Board'):  and  12  CFR 
Part  344  for  state  banks  that  are  not  members  of  the 
Federal  Reserve  System,  which  are  regulated  by  the 
Federal  Deposit  Insurance  Corporation  ("FDIC). 

'17  CFR  240.178-3. 

'  52  FR  5675  (February  25. 1987). 

*In  addition  to  complying  with  the  recordkeeping 
rules  of  its  ARA.  a  bank  broker-dealer  is  required 
to  maintain,  among  other  things,  records  pertaining 
to  securities  positions  (17  CFR  404.4(aH3)(i)(A)). 

^See  12  CFR  12.7(a);  12  CFR  208.S(k)(6)(i):  and 
12  CFR  344.7(a). 


7154        Federal  Register  /  Vol.  62,  No.  32  /  Tuesday.  February  18,  1997  /  Rules  and  Regulations 


exempted,  or  de  minimis,  transaction 
count. 

However,  paragraph  404.4(a)(1)  of  the 
GSA  regulations,  in  adopting  the  bank 
ARAs'  recordkeeping  rules  for  bank 
broker-dealers,  contains  the  following 
provision:"*  *  *  provided  however, 
that  the  records  required  to  be  made  and 
kept  by  those  regulations  shall  be  made 
or  kept  without  regard  to  the 
exemptions  for  transactions  in  U.S. 
government  or  Federal  agency 
obligations  provided  in  12  CFR  12.7(a), 
12  CFR  208.8(k)(6)(i).  and  12  CFR 
344.7(a)."  Since  implementing  the  GSA 
regulations,  the  Department  has 
consistently  interpreted  this  provision 
to  mean  that  a  bank  broker-dealer's 
government  securities  transactions  are 
included  in  the  200  securities 
transaction  exemption  threshold  that  is 
provided  by  the  ARA  rules.  This 
provision  was  intended  to  permit  bank 
broker-dealers  that  conduct  government 
securities  transactions  to  take  advantage 
of  the  de  minimis  exemption  from  the 
ARAs'  recordkeeping  rules  that  was 
available  to  them  for  their  other 
seciuities  business.  Accordingly,  the 
GSA  regulations  allow  a  bank  broker- 
dealer  to  conduct  up  to  200  government 
securities  transactions,  or  a  combination 
of  up  to  200  government  and  other 
securities  transactions,  per  year  without 
having  to  comply  with  most  of  the  bank 
ARAs'  recordkeeping  rules.  It  has  been 
the  Department's  view  that,  for  purposes 
of  this  part,  a  bank  broker-dealer  falling 
within  these  parameters  is  exempt  from 
paragraph  404.4(a)(1)  of  the  GSA 
recordkeeping  rules. 

As  a  result  of  the  cross-referencing, 
there  has  been  some  confusion  about  the 
applicability  of  the  ARAs'  exemption 
threshold  to  bank  broker-dealers' 
government  securities  transactions.  The 
interrelationship  between  the 
recordkeeping  language  of  the  ARAs' 
rules  and  the  GSA  regulations  often  has 
been  confusing  and  ambiguous.  The 
ARAs  and  the  Department  are  working 
together  to  eliminate  this  ambiguity  and 
to  provide  for  a  clear,  understandable 
and  consistent  interpretation  of  the 
rules. 

The  ARAs  have  proposed  revisions  to 
their  recordkeeping  rules  that  would 
conflict,  in  part,  with  the  GSA 
recordkeeping  requirements  as  they  are 
presently  stated  m  section  404.4(a).B 


•Sm  60  FR  66517  (December  22. 1995]  for  the 
OCC's  proposed  revisions  and  60  FR  66759 
(DeAmber  26.  1995)  for  the  Board's  proposed 
revisions.  It  is  the  Department's  understanding  that 
the  FDIC  also  intends  to  address  this  same  rule 
modiTication  to  ensure  consistent  application  and 
interpretation  of  the  rules.  The  FDIC  published  an 
Advance  Notice  of  Proposed  Rulemaking  on  this 
«ub^  on  May  24. 1996  (61  FR  26135). 


This  amendment  to  the  GSA  regulations 
will  help  to  eliminate  any  ambiguity  or 
confusion  resulting  from  the  interplay  of 
the  respective  regulations.  This  final 
rule  amendment  is  intended  to  be 
published  within  the  same  timeframe  as 
those  final  rules  that  are  being  adopted 
by  the  Board  and  the  OCC. 

As  stated  by  the  OCC  in  the  preamble 
section  of  their  proposed  rule  revisions, 
"Consistent  with  the  GSA  regulations, 
proposed  §  12.1(c)(2)(ii)  exempts  a 
national  bank  that  conducts  fewer  than 
500  government  securities  brokerage 
transactions  per  year  from  complying 
with  the  recordkeeping  requirements 
imder  proposed  (and  current)  §  12.3 
*  *  *  This  exemption  does  not  apply  to 
government  securities  dealer 
transactions  by  national  banks, 
however."' 

The  Board  has  proposed  a  similar  rule 
revision.  As  stated  in  the  preamble 
section  to  its  proposed  rules,  "A  new 
§  208.24(g)(2)  would  clarify  that  State 
member  banks  that  effect  up  to  500 
government  securities  brokerage 
transactions  and  are  exempt  from 
registration  under  Department  of  the 
Treasury  regulation  401.3(a)(2)(i),  17 
CFR  401.3(a)(2),  also  are  exempt  from 
§  208.24.  This  exemption  would  not  be 
available  if  a  bank  has  filed  notice  or  is 
required  to  file  notice  indicating  that  it 
acts  as  a  government  securities  broker  or 
dealer." '" 

In  the  rule  proposals,  both  agencies 
also  stated  that  they  had  been  advised 
by  staff  at  the  Bureau  of  the  Public  Debt, 
which  is  the  organization  within  the 
Department  of  the  Treasury  that  is 
responsible  for  administering  the  GSA 
regulations,  that  the  staff  was 
considering  amending  the  GSA 
recordkeeping  rules.  The  purpose  would 
be  to  clarify  any  ambiguity  with  respect 
to  the  recordkeeping  requirements  for 
financial  institutions  that  conduct 
government  securities  transactions 
resulting  fit>m  the  interplay  of  the  GSA 
regulations  with  the  ARA  recordkeeping 
requirements. 

The  final  rules  being  adopted  by  the 
CXTC  and  the  Board,  which  are  virtually 
unchanged  from  the  proposed  rules, 
will  increase  the  exemption  threshold  to 
500  government  seciuities  brokerage 
transactions,  which  is  consistent  with 
the  limited  brokerage  exemption 
provided  by  the  GSA  regulations  in 
§401.3  (17  CFR  401.3,  Exemption  for 
financial  institutions  that  are  engaged  in 
limited  government  securities  brokerage 
activities).  The  GSA  limited  brokerage 
exemption  provision  basically  states 
that  a  financial  institution  is  not 


regarded  as  acting  as  a  government 
securities  broker  and  is  exempt  from  the 
requirement  to  file  notice  as  a 
government  securities  broker  and  from 
most  of  the  GSA  regulations,  including 
the  recordkeeping  requirements,  if  it 
effects  fewer  than  500  government 
securities  brokerage  transactions  per 
year. ' ' 

However,  the  OCC's  and  the  Board's 
final  rules  contain  additional  language 
that  we  view  as  contradictory  to  the 
intended  applicability  of  17  CFR 
404.4(a)  to  bank  dealers. '2  The  final 
rules  state  that  the  de  minimis 
exception  does  not  apply  to  dealer 
transactions  by  national  banks  (OCC)  '^ 
or  noticed  financial  institution 
government  securities  brokers  or  dealers 
(Board).'*  As  a  result,  entities  engaging 
in  government  securities  dealer 
transactions  would  be  subject  to  the 
bank  ARA  recordkeeping  rules 
regardless  of  how  many  transactions 
were  conducted.  As  mentioned  earlier, 
the  Department  views  17  CFR  404.4(a) 
as  meaning  that,  for  purposes  of  the 
GSA,  bank  broker-dealers  are  not 
required  to  follow  most  of  the  ARAs' 
recordkeeping  rules  if  their  annual 
government  securities  dealer 
transactions,  or  a  combination  of  thefr 
government  and  other  securities 
transactions,  are  less  than  200.  Given 
this  difference  in  application  of  the  GSA 
,and  ARAs'  rules,  section  404.4  of  the 
GSA  regulations  is  being  amended  to 
conform  with  the  ARAs'  rules  and  to 
make  clear  its  intended  applicability. 

The  Department  is  therefore 
amending  paragraph  404.4(a)(1)  of  the 
GSA  regulations  (17  CFR  404.4,  Records 
to  be  made  and  preserved  by 
government  securities  brokers  and 
dealers  that  are  financial  institutions) 
with  respect  to  bank  broker-dealers  that 
are  subject  to  bank  regulatory  agency 
recordkeeping  rules  by  deleting  the 
current  provision,  "provided  however, 
that  the  records  required  to  be  made  and 
kept  by  those  regulations  shall  be  made 
or  kept  without  regard  to  the 
exemptions  for  transactions  in  U.S. 
government  or  Federal  agency 
obligations  provided  in  12  CFR  12.7(a), 
12  CFR  208.8(k)(6)(i),  and  12  CFR 
344.7(a)."  As  a  result,  in  order  to  be  in 
compliance  with  the  GSA  recordkeeping 
rules  at  17  CFR  404.4(a)(1),  all  bank 


•60  FR  66518  (December  22. 1995). 
•O60  FR  66760  (December  26. 1995). 


■  ■  The  GSA  requiremenu  of  Part  450  (1 7  CFR  Part 
450)  concerning  custodial  holdings  of  government 
securities  for  customers  apply  to  all  Hnancial 
institutions. 

■'The  OCC  published  its  final  rule  on  December 
2, 1996.  See  61  FR  63958  (December  2. 1996).  The 
Board  intends  to  publish  its  final  rule  in  January 
1997. 

•M2  CFR  12.1(c)(2Xii). 

■«12CFR208.24(gX2). 


PART  404- 
PRESERVA 
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broker-dealers  will  be  required  to  follow 
the  ARAs'  recordkeeping  rules  if  even  a 
single  government  securities  dealer 
transaction  is  conducted. 

n.  Special  Analyses 

This  final  rule  amendment  does  not 
meet  the  criteria  for  a  "significant 
regulatory  action"  pursuant  to  Executive 
Order  12866.  The  Administrative 
Procedure  Act  ("APA")  (5  U.S.C.  553) 
generally  requires  that  prior  notice  and 
opportunity  for  comment  be  afforded 
before  the  adoption  of  rules  by  federal 
agencies.  Inasmuch  as  this  final  rule 
merely  involves  changes  to  conform 
with  the  rule  revisions  currently  being 
adopted  by  the  federal  banking 
regulatory  agencies,  while  not  involving 
any  substantive  changes  to  the 
regulations,  the  notice  and  comment 
provisions  of  the  APA  are  unnecessary 
pursuant  to  5  U.S.C.  553(b)(B). 

As  no  notice  and  public  conunent  are 
required  for  this  rulemaking,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601,  et.  seq],  do  not  apply. 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3504(h))  requires  that  collections 
of  information  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Since  this  rule 
revision  does  not  include  any  new 
collection  of  information  given  the 
ARAs'  current  interpretation  and 
application  of  their  recordkeeping 
requirements,  the  Paperwork  Reduction 
Act  is  inapplicable. 

List  of  Subiects  in  17  OK  Part  404 

Banks,  banking.  Brokers,  Govenunent 
seciuities.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  17  CFR  Part  404  is  amended 
as  follows: 

PART  404— RECORDKEEPING  AND 
PRESERVATION  OF  RECORDS 

1.  The  authority  citation  for  Part  404 
continues  to  read  as  follows: 

Authority:  15  U.S.C  78o-5  (b)(1)(B), 
(b)(lKC).  (b)(2).  (b)(4). 

2.  Section  404.4  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

S404.4    Records  to  be  made  and  preserved 
by  government  securidos  brokers  and 
dealers  that  are  financial  institutions. 

(a)*  *  * 

(1)  Is  subject  to  12  CFR  part  12 
(relating  to  national  banks),  12  CFR  part 
208  (relating  to  state  member  banks  of 
the  Federal  Reserve  System)  or  12  CFR 
part  344  (relating  to  state  banks  that  are 
not  members  of  the  Federal  Reserve 
System),  or  is  a  United  States  branch  or 


agency  of  a  foreign  bank  and  complies 
with  12  CFR  part  12  (for  federally 
licensed  branches  and  agencies  of 
foreign  banks)  or  12  CFR  part  208  (for 
uninsured  state-licensed  branches  and 
agencies  of  foreign  banks)  or  12  CFR 
part  344  (for  insiued  state  licensed 
branches  and  agencies  of  foreign  banks): 
•        •       ■•    ■-  *        • 

Dated:  )anuary  16, 1997. 
John  D.  Hawke,  Jr., 

Under  Secretary  for  Domestic  Finance. 
[FR  Doc.  97-3834  Filed  2-14-97;  8:45  am) 

BILUNO  CODE  4«10-3»-W 


Internal  Revenue  Service 

26  CFR  Part  1 

(TD8708I 

RIN  1545-AL98 

Computation  of  Foreign  Taxes  Deemed 
Paid  Under  Section  902  Pursuant  to  a 
Pooling  Mechanism  for  Undistributed 
Earnings  and  Foreign  Taxes; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Correction  to  final  regulations. 

SUHMARY:  This  dociunent  contains  a 
correction  to  final  income  tax 
regulations  which  were  published  in  the 
FMieral  Register  on  Tuesday,  January  7, 
1997  (62  FR  923)  relating  to  the 
computation  of  foreign  taxes  deemed 
paid  under  section  902. 
EFFECTIVE  DATE:  January  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caren  S.  Shein.  (202)  622-3850  (not  a 
toll-free  number). 

SUPPI^MENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  this  correction  are  under 
section  902  of  the  Internal  Revenue 
Code. 

Need  Cor  Correction 

As  pubhshed,  the  final  regulations 
contain  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (TD  8708),  which  are 
the  subject  of  FR  Doc.  97-153,  is 
corrected  as  follows: 

f  1.902-3    [Corrected] 

On  page  940.  column  3,  §  1.902-3(1), 
the  sixth  Une  fiY)m  the  bottom  of  the 
paragraph,  the  language  "See  §  1.902- 


l(a)(13)(iii).  For"  is  corrected  to  read 
"See  §1.902-1  (a)(13)(i).  For". 
Miduel  L.  Slaughter, 

Acting  Chief,  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate}. 
(FR  Doc.  97-3812  Filed  2-14-97;  8:45  am] 
BiujNO  cooe  4tW-01-U 


26 CFR  Parti 


CTD8701] 


RIN154S-AC06 


Treatment  of  SharahoMars  of  Certain 
Passive  Foreign  Investment 
Companies;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains  a 
correction  to  final  regulations  (TD  8701) 
which  were  published  in  the  Federal 
Register  on  Friday.  December  27, 1996 
(61  FR  68149).  The  final  regulations 
provide  rules  for  making  a  deemed  sale 
or  deemed  dividend  election  to  purge  a 
shareholder's  holding  period  of  stodc  of 
a  PFIC  of  those  taxable  years  during 
which  the  PFIC  was  not  a  QEF. 

EFFECTIVE  DATE:  December  27, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Novig  (202)  622-3880  (not  a  toll- 
fiee  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  subject 
to  this  correction  is  under  section  1291 
of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  final  regulations 
(TD  8701)  contains  an  error  that  may 
prove  to  be  misleading  and  is  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
and  temporary  regulations  (TD  8701) 
which  is  the  subject  of  FR  Doc.  96- 
32246  is  corrected  as  follows: 

S1.1291-a    [Corrected] 

On  page  68152,  column  3,  §  1.1291- 
9,  paragraph  (d)(2)(i).  line  9.  the 
language  "taxable  year  of  inclusion  of 
each"  is  corrected  to  read  "taxable  year 
or  years  of  inclusion  of  each". 
Michael  L.  Slaughter, 
Acting  Chief.  Regulations  Unit,  Assistant 
Chief  Counsel  (Corporate). 
(FR  Doc  97-3950  Filed  2-14-97;  8:45  am]     - 

BHJJNG  COOE  400-01^ 
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26CFRPart20 

[n>8714] 

nN1545-nAU81 

Estate  and  Qift  Tax  Marital  Deduction 

AQCNCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACnON:  Temporary  regulations. 

SUMMARY:  This  dociunent  contains 
temporary  regulations  amending  the 
final  estate  tax  marital  deduction 
regulations.  The  amendments  are  made 
to  conform  the  estate  tax  regulations  to 
recent  court  decisions.  The  amendments 
affect  estates  of  decedents  electing  the 
marital  deduction  for  qualified 
terminable  interest  property  (QTIP)  and 
the  estates  of  the  surviving  spouses  of 
such  decedents.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  regulations  are  effective 
February  18, 1997. 

For  dates  of  applicabihty  of  these 
regulations,  see  Effective  Date  under 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hurwitz  at  (202)  622-3090  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  1. 1994,  the  IRS  published 
final  Estate  and  Gift  Tax  Regulations  (26 
CFR  part  20  and  pari  25)  under  sections 
2044,  2056,  2207A.  2519,  2523,  and 
6019  of  the  Internal  Revenue  Code 
(Code)  in  the  Federal  Register  (59  FR 
9642).  At  the  time  the  regulations  were 
published,  the  position  contained  in 
§20.20S6(b)-7(d)(3)  was  the  subject  of 
litigation  in  a  number  of  cases  and  had 
been  rejected  by  two  circuit  courts  in 
Estate  of  Clayton  v.  Commissioner,  976 
F.2d  1486  (5th  Qr.  1992),  rev'g  97  T.C. 
327  (1991),  and  Estate  of  Robertson  v. 
Commissioner.  15  F.3d  779  (8th  Qr. 
1994),  rev'g  98  T.C.  678  (1992).  Since 
that  time.  Estate  of  Spencer  v. 
Commissioner,  43  F.3d  226  (6th  Cir. 
1995),  rev'g  T.C.  Memo.l  1992-579.  also 
rejecting  the  IRS  position,  has  been 
decided.  Additionally,  in  Estate  of 
Clack  v.  Commissioner,  106  T.C  131 
(1996).  the  Tax  Court  reversed  the 
position  it  had  taken  previously  in 
Estate  of  Clayton,  Estate  of  Robertson. 
and  Estate  of  Spencer.  This  temporary 
regulation  amends  the  final  regulations 
in  accordance  with  the  circuit  courts' 
decisions  in  Estate  of  Clayton,  Estate  of 


Robertson,  and  Estate  ofSpenper,  and 
the  Tax  Court's  decision  in  Estate  of 
aack. 

Explanation  of  Provisions 

Section  20.2056(b)-7T(d)(3)(ii)  has 
been  added.  As  a  result  of  the  addition, 
an  income  interest  (or  Ufe  estate)  that  is 
contingent  upon  the  executor's  election 
under  section  2056(b)(7)(B)(v)  will  not 
be  precluded,  on  that  basis,  from 
qualification  as  a  "qtialifying  income 
interest  for  life"  within  the  meaning  of 
secUon  2056(b)(7)(B)(ii). 

In  accordance  with  the  addition  of 
§  20.2056(b)-7T(d)(3)(ii).  §  20.2056(b>- 
7T(h)  Example  6(ii)  and  §  20.2044-lT 
Example  8  are  added. 

Efiective  Date 

These  regulations  are  effective  in  the 
case  of  qualified  terminable  interest 
property  elections  made  after  February 
18, 1997. 

Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administfative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  temporary  regulations  will 
be  submitted  to  the  Qiief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Inibrmation 

The  principal  author  of  these 
regulations  is  Susan  B.  Hurwitz,  Office 
of  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  bom  the  IRS 
and  Treasury  Department  participated 
in  their  development 

List  of  Subjects  in  26  CFR  Part  20 

Estate  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  20  is 
amended  as  follows: 


PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDEHTS  DYING  AFTER  AUGUST 
16.1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Arthoritjr:  26  U.S.C  7805  •  *  * 

Par.  2.  Section  20.2044-lT  is  added 
to  read  as  follows: 

§202044-11   Certain  property  for  vvhich 
marital  deduction  was  previously  allowed 


(a)  through  (d).  [Reserved].  For  further 
guidance,  see  §  20.2044-1  (a)  through 
(d). 

(e)  Examples.  (Reserved).  For  further 
guidance,  see  §  20.2044-l(e). 

Example  1  through  Example  7.  [Reserved]. 
For  further  guidance,  see  §  20.2044-l(e) 
Example  1  through  Example  7. 

Example  8.  Inclusion  of  trust  property 
when  surviving  spouse  dies  before  first 
decedent's  estate  tax  return  is  filed.  D  dies 
on  July  1, 1997.  D's  estate  tax  return  is  due 
after  February  18, 1997.  Under  the  terms  of 
D's  will,  a  trust  is  established  for  the  benefit 
6f  D's  spouse,  S.  The  will  provides  that  S  is 
entitled  to  receive  the  income  from  that 
portion  of  the  trust  that  the  executor  elects 
to  treat  as  qualified  terminable  interest 
property.  The  trust  terms  otherwise  provide 
S  with  a  qualifying  income  interest  for  life 
imder  section  20S6(b)(7)(B)(ii).  S  dies  on 
February  10, 1998.  On  April  1. 1998,  D's 
executor  files  D's  estate  tax  return  on  which 
an  election  is  made  to  treat  a  portion  of  the 
trust  as  qualified  terminable  interest  property 
under  section  2056(b)(7).  S's  estate  tax  return 
is  filed  on  November  10, 1998.  The  value  on 
the  date  of  S's  death  of  the  portion  of  the 
trust  for  which  D's  executor  made  a  QTIP 
election  is  includible  in  S's  gross  estate 
under  section  2044. 

Par.  3.  Section  20.2056(b)-7T  is 
added  to  read  as  follows: 

f20.205«(b)-7T    Election  with  respect  to 
Ufe  estate  for  surviving  spouse  (temporary). 

(a)  through  (d)(2)  (Reserved).  For 
further  guidance,  see  §  20.2056(b)-7(a) 
through  (d)(2). 

(d)(3)  Contingent  income  interests,  (i) 
[Reserved].  For  further  guidance,  see 
§20.2056(b)-7(d)(3). 

(ii)  An  income  interest  for  a  term  of 
years,  or  a  life  estate  subject  to 
termination  upon  the  occturence  of  a 
specified  event  (e.g..  remarriage),  is  not 
a  qualifying  income  interest  for  Ufe. 
However,  an  income  interest  for  life  (or 
life  estate)  that  is  contingent  upon  the 
executor's  election  luider  section 
20S6(b)(7)(B)(v)  will  not.  on  that  basis, 
fail  to  be  a  qualifying  income  interest  for 
life.  This  paragraph  (d)(3)(ii)  applies 
with  respect  to  estates  of  decedents 
whose  estate  tax  retiuns  are  due  after 
February  18. 1997. 
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(d)(4)  through  (g)  [Reserved].  For 
further  guidance  see  §  20.2056(b)- 
7(dK4)  through  (g). 

(h)  £xiunp/es.  (Reserved].  See  §  20.2056(b)- 
7(h). 

Example  1  through  Example  5.  [Reserved]. 
For  further  guidance,  see  §  20.2056(b)-7(h) 
Example  I  through  Example  5. 

Example  6.  (i)  [Reserved).  For  further 
guidance,  see  §  20.2056(b>-7(h)  Example  6. 

(ii)  D's  estate  tax  return  is  due  after 
February  18, 1997.  D's  will  established  a  trust 
providing  that  S  is  entitled  to  receive  the 
income  horn  that  portion  of  the  trust  that  the 
executor  elects  to  treat  as  qualified 
terminable  interest  property.  S's  interest  in 
the  trust  otherwise  meets  the  requirements  of 
a  qualifying  income  interest  for  life  under 
section  2056(b)(7)(B)(ii).  Accordingly,  the 
executor  may  elect  qualified  terminable 
interest  treatment  for  any  portion  of  the  trust 

Par.  4.  Section  20.20S6(b)-10T  is 
added  to  read  as  follows: 

S20.2056<b)-10T    Effw:tlve  dates 
(temporary). 

In  addition  to  the  en'ective  dates  set 
out  in  §  20.2056(b)-10,  §  20.2056(b)- 
7T(d)(3)(ii)  is  effective  with  respect  to 
estates  of  decedents  dying  after  March  1, 
1994.  For  further  guidance,  see 
§20.2056(b}-10. 
Margaret  Mibier  Richardson, 
Commissioner  of  Internal  Revenue. 

Approved:  January  8, 1997. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  97-3398  Filed  2-14-97;  8:45  am] 

BKlMaCOOS  4830-ei-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[IN68-1 -7308a:  FRL-667»-q 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  October  25, 1994,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)'submitted 
revisions  to  its  State  Implementation 
Plan  (SIP).  EPA  made  a  finding  of 
completeness  in  a  letter  dated 
November  25, 1994.  The  revisions  to  the 
SIP  add  or  revise  definitions  in  the 
Indiana  SIP's  general  provisions  (326 
lAC  1-1,  326  lAC  1-2),  the  applicability 
criteria  of  the  rule  for  malfunctions  (326 
lAC  1-6),  and  the  applicability  criteria 
for  state  construction  and  operating 
permit  requirements  (326  LAC  2-1).  The 
revisions  to  the  SIP  also  revise  Indiana's 


construction  permit  program  (326  lAC 
2-1)  and  its  "Permit  no  defense" 
regulation  (326  lAC  2-1).  With  this  rule, 
EPA  is  approving  these  SIP  revisions 
because  they  are  in  compliance  with  the 
Code  of  Federal  Regulations  (CFR)  and 
the  Clean  Air  Act  (Act).  Elsewhere  in 
this  Federal  Register,  EPA  is  proposing 
approval  and  soliciting  comment  on  this 
direct  final  action;  if  adverse  comments 
are  received,  EPA  will  withdraw  the 
direct  final  rule  and  address  the 
conunents  received  in  a  new  final  rule. 
Unless  this  direct  final  rule  is 
withdrawn,  no  further  rulemaking  will 
occur  on  this  requested  SIP  revision. 
DATES:  This  action  will  be  effective 
April  21, 1997  unless  adverse  or  critical 
comments  are  received  by  March  20, 
1997.  If  the  effective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  Air  and  Radiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  )ackson  Boulevard,  Chicago, 
Illinois,  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Mark  J.  Palermo  at  (312)  886- 
6082,  |}efore  visiting  the  Region  5 
office.)  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Choi,  EPA  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-3507. 

SUPPLEMENTARY  INFORMATKM: 

I.  Background 

IDEM  submitted  revisions  to  the 
Indiana  SIP  on  October  25, 1994.  The 
revisions  included  rule  changes  to  the 
State's  permit  review  rules  and  adoption 
of  the  federally  enforceable  state 
operating  permits  program  (326  LAC  2- 
8),  source  specific  operating  agreements 
(326  lAC  2-9),  and  enhanc^  new 
source  review  (NSR)  rules  (326  LAC  2- 
1-3.2).  EPA  has  already  promulgated  its 
approval  of  regulations  governing 
federally  enforceable  state  operating 
permits  and  enhanced  new  source 
review  rules  (60  FR  43099)  and  the 
source  specific  operating  agreements  (61 
FR  14487).  The  EPA  is  now  proposing 
to  approve  the  final  portion  of  the 
October  25, 1994  SIP  submittal  which 
alters  some  prefatory  language  and 
affects  applicability  of  some  rules.  The 
EPA  is  approving  the  following 
revisions  to  Title  326  of  the  Indiana 


Administrative  Code  (326  lAC) — ^Article 
One:  General  Provisions,  Rule  One: 
Sections  2  and  3;  Rule  Two:  Sections  2, 
4, 12,  33.1, 33.2,  33.5;  Rule  Six:  Section 
1.  The  EPA  is  also  approving  revisions 
to  326  lAC— Article  Two:  Permit  Review 
Rules,  Rule  One:  Sections  1,  3,  and  10. 
The  purpose  of  this  revision  is  to  update 
and  revise  the  SIP  to  reflect  statutorily- 
mandated  changes  to  the  permit 
programs.  The  rationale  for  EPA's 
approval  is  summarized  in  this  rule.  A 
more  detailed  analysis  is  set  forth  in  a 
technical  support  doaunent  which  is 
available  for  inspection  at  the  Region  5 
Office  listed  above. 

n.  Summary  of  SUte  Submittal 

The  following  sections  of  Article  One, 
Rule  One  have  been  revised  to  include 
recent  amendments  to  the  Act  and  the 
CFR. 

326  lAC  1-1-2    References  to  Federal 
Act 

This  section  was  revised  specifically 
to  reference  the  Clean  Air  Act 
Amendments  of  1990  because  the  SIP 
incorporated  changes  required  by  the 
1990  Amendments. 

326  lAC  1-1-3    References  to  the  Code 
of  Federal  Regulations 

This  section  updates  the  reference  to 
the  CFR  bom  the  1989  edition  to  the 
1992  edition  and  sp)ecifically  references 
the  July  21, 1992  Federal  Register  writh 
regs^  to  40  CFR  Part  70. 

The  following  sections  of  Article  One 
have  been  revised  to  include  new 
definitions  and  revisions  to  existing 
regulations. 


326  LAC  1-2-2 
Definition 


"Allowable  emissions' 


The  previous  definition  calculated  an 
allowable  emission  rate  by  combining 
the  most  stringent  of  three  listed  criteria 
with  the  maximum  rated  capacity  of  the 
facility  (unless  the  facility  was  subject 
to  a  limit  on  the  operating  rate  or  hours 
of  operation,  or  both).  This  definition 
has  been  expanded  to  include  potential 
emissions  and  daily  emission  rates  for 
noncontinuous  batch  manufactxiring 
operations. 

326  lAC  1-2^    "Applicable  state  and 
federal  regulations"  Definition 

This  section  has  been  revised  to 
clarify  that  this  definition  includes  rules 
adopted  under  326  lAC  by  the  air 
pollution  control  board,  all  regulations 
included  in  the  CFR  by  EPA,  and 
specific  requirements  established  by  the 
Act. 
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326  lAC  1-2-12    "aeon  Air  Act" 
Definition 

This  section  was  up>dated  to  include 
a  reference  to  the  Clean  Air  Act 
Amendments  of  1990.  The  previous 
definition  made  only  a  general  reference 
to  the  Act. 

326  lAC  1-2-33. 1    "Grain  elevator" 
Definition 

This  new  section  was  added  to  define 
the  term  used  in  326  lAC  2-9-2  (Source 
specific  restrictions  and  conditions).  A 
"Grain  elevator"  is  deHned  as  "an 
installation  at  which  grains  are  weighed, 
cleaned,  dried,  loaded,  imloaded,  and 
placed  in  storage." 

326  LAC  1-2-33.2    "Grain  terminal 
elevator"  Definition 

This  new  section  was  added  to  define 
the  term  used  in  326  lAC  2-1-7.1  (Fees 
for  registration,  construction  permits, 
and  operating  permits).  A  "Grain 
terminal  elevator"  is  defined  as  any 
grain  elevator  which  has  a  capacity 
greater  than  2,500.000  U.S.  bushels 
certified  storage  or  10,000,000  U.S. 
bushels  annual  grain  throughput,  which 
is  the  total  amount  of  grain  received  or 
shipp>ed  by  the  grain  elevator  over  the 
coiu-se  of  a  calendar  year. 

326  lAC  1-&-1  .  "Applicability  of  rule" 

The  owner  or  operator  of  any  facility 
with  the  potential  to  emit  at  a  specified 
emission  rate,  and  the  owner  or  operator 
of  a  facility  with  malfunctioning 
emission  control  equipment,  eiUier  of 
whose  facilities  could  cause  emissions 
in  excess  of  stated  emission  rates,  were 
formerly  subject  to  the  malfunction  rule. 
The  revised  section  revokes  the 
previous  appUcability  criteria  and 
subjects  the  owner  or  operator  of  any 
facility  which  is  required  to  obtain  a 
permit  under  326  lAC  2-1-2 
(Registration)  or  326  LAC  2-1-4  (State 
Operating  permits)  to  the  malfunction 
rule. 

The  following  Sections  of  Article  2 
revise  the  existing  regulations. 

326  lAC  2-1-1     "Applicability  of  rule" 

This  section  determines  the 
applicability  of  permit  and  fee 
requirements  for,  among  other  things, 
persons  proposing  to  construct  or 
modify  sources,  including  sources  in 
Lake  and  Porter  Counties.  One  of  the 
principle  revisions  to  326  LAC  2-1-1  is 
the  universal  replacement  of  the  term 
"potential  emissions"  by  "allowable 
emissions".  This  modification  will 
presiunably  ease  the  State's  burden  in 
administering  its  air  permit  program  by 
removing  certain  smaller  sources  from 
required  review. 

EPA  approves  this  revision  to 
encourage  the  state's  effective 


administration  of  its  permit  program. 
EPA  notes  that  Indiana's  regulations 
regarding  Prevention  of  Significant 
Deterioration  (PSD)  and  NSR  employ 
the  term  "potential  emissions"  in 
determining  the  applicability  of  those 
programs,  and  thus  these  revisions  do 
not  affect  the  applicability  of  those 
programs  to  any  sources. 
Correspondence  with  the  state  confirms 
these  conclusions. 

A  revision  to  this  rule  provides  that 
the  state  operating  permit  program  (326 
LAC  2-1-4)  does  not  apply  if  the  source 
has  an  enforceable  operating  permit 
under  326  lAC  2-9.  Also,  an  additional  - 
revision  subjects  to  this  rule  any  person 
planning  to  construct  or  operate  grain 
terminal  elevators. 

The  revised  rules  have  added  three 
criteria  for  determining  applicability  of 
SIP  provisions.  The  first  added  criteria 
regulates  any  modification  which  will 
increase  emissions  of  particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  10  micrometers  by  15  tons 
per  year.  The  second  criteria  includes, 
under  the  regulations,  any  source  or 
facility  with  aggregate  emissions  greater 
than  or  equal  to  10  tons  per  year  of  any 
single  hazardous  air  pollutant  (HAP)  or 
25  tons  per  year  for  any  combination  of 
HAPs.  The  third  requirement  includes 
modifications  to  major  soiuces  of  HAPs 
which  will  increase  emissions  by  four 
tons  per  year  of  any  single  HAP  or  10 
tons  per  year  of  any  combination  of 
HAPs.  The  third  requirement  also 
exempts  any  source  which  can 
demonstrate  by  written  submission  that 
the  siun  of  the  emission  increases  and 
decreases  of  any  single  HAP  resulting 
from  the  modification  does  not  exceed 
foju-  tons  per  year.  The  third 
applicability  criteria  becomes  effective 
only  after  Indiana's  Part  70  program 
becomes  effective. 

Exemptions  to  the  applicability 
regulations  have  been  adopted.  'The  first 
category  of  excluded  sources  includes 
existing  sources  or  sources  proposed  to 
be  operated,  constructed,  or  modified, 
which  have  emissions  of  less  than  the 
emission  limits  specified  in  the 
provisions  regarding  either:  (1) 
applicabihty  of  registration 
requirements  found  at  326  LAC  2-1- 
1  (b)(2) ;  or  (2)  applicability  of 
requirements  governing  the  construction 
permits,  enhanced  NSR,  operating 
permits,  and  fees.  The  second  category 
exempts  existing  sources  who  seek  only 
changes  in  a  method  of  operation,  a 
reconfiguration  of  existing  equipment  or 
other  minor  physical  changes,  or  a 
combination  of  the  above  which  does 
not  increase  emissions  in  excess  of:  (1) 
Significance  levels  in  PSD  limitations 
and  emissions  offsets;  (2)  HAP  levels  for 


maximimi  achievable  control 
technology;  (3)  specific  threshold  levels 
adopted  for  LaJce  and  Porter  Counties; 
(4)  levels  specified  in  provisions 
governing  the  applicability  df 
regulations  for  construction  permits, 
enhanced  NSR,  operating  permits,  and 
fees  (not  including  the  general  25  tons 
per  year  criteria);  and  (5)  levels 
specified  for  the  volatile  organic 
compound  rules.  The  third  category 
exempts  temporary  operations  and 
experimental  trials  which  involve 
construction,  reconstruction,  or 
modification  which  meet  specific 
criteria. 

326  lAC  2-1-3    Construction  permits 

This  revision  eliminates  the  need  for 
the  submission  of  plans  and 
specifications  to  be  prepared  by  a 
professional  engineer  registered  to 
practice  in  Indiana,  with  an  application 
for  a  construction  permit.  The  applicant, 
however,  is  now  required  to  place  a 
copy  of  the  permit  application  for 
pubUc  review  at  a  library  in  the  county 
where  construction  is  proposed.  Finally, 
the  revision  requires  any  applicant  who 
proposes  to  construct  upon  land  which 
is  underdeveloped  or  for  which  a  valid 
existing  permit  has  not  been  issued,  to 
make  a  reasonable  effort  to  provide 
notice  to  all  owners  or  occupants  of 
land  adjoining  the  proposed 
construction  site. 

326  lAC  2-1-10    Permit  no  defense 

This  section  states  that  a  permit 
which  is  obtained  by  a  source  shall  not 
be  used  as  a  defense  against  a  violation 
of  any  regulation.  An  exception  has 
been  added  for  alleged  violations  of 
applicable  requirements  for  which  a 
permit  shield  has  been  granted 
according  to  326  LAC  2-1-3.2 
(Enhanced  NSR)  and  326  lAC  2-7-15 
(Part  70jpermit  program;  Permit  shield). 

The  EPA  is  approving  the  revisions  to 
the  sections  in  326  LAC  Articles  1  and 
2.  These  revisions  add  definitions 
which  reflect  new  regulations  added  to 
the  title  and  revise  existing  regulations 
which  have  been  found  to  be  in 
accordance  with  the  CFR  and  the  Act. 

m.  Rulemaldng  Action  « 

Many  of  the  revisions  to  the  General 
Provisions  updated  definitions  with 
respect  to  the  1990  Clean  Air  Act 
Amendments.  Revisions  were  also  in 
response  to  the  recent  addition  of  the 
Source  Specific  Operating  Agreement 
program. 

liDe  changes  to  the  Permit  Review 
Rules  are  presumably  intended  to 
alleviate  the  permitting  burden  on 
IDEM.  By  using  the  "allowable" 
definition  and  adding  exemption 


IV.  Admin 

A.  Executiy 
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regulations  in  326  lAC  2-1-1.  IDEM  will 
be  able  to  concentrate  its  resources  on 
relatively  more  significant  sources.  For 
the  reasons  stated  abpve.  the  EPA 
approves  the  plan  revisions  submitted 
on  October  25. 1994.  to  incorporate 
changes  to  existing  regulations  and  to 
accommodate  recent  revisions  to  the  SIP 
by  adding  and  updating  regulations. 

The  EPA  is  pubHshing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
doounent  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  on  April  21, 
1997  unless,  by  March  20. 1997,  adverse 
or  critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  April  21, 1997. 

Nothing  in  tnis  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  Kiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  imder  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995.  memorandiun  from  Mary  D. 
Nichols.  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively. 


EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22. 1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  milHon 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
govenunents,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  April  21, 1997.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 


affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference.  Lead, 
Particulate  matter.  Sulfur  dioxide. 
Volatile  organic  compoimds. 

Dated:  December  12. 1996. 
Valdu  V.  Adamknt. 
Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  52— {AMENDECq 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(109)  to  read  as 
follows: 

S  52.770    Identiflcatton  of  plan. 

•  •        •        •        • 

(c)*  •  • 

(109)  On  October  25. 1994,  the 
Indiana  Department  of  Environmental 
Management  requested  a  revision  to  the 
Indiana  State  Implementation  Plan  in 
the  form  of  revisions  to  the  General 
Provisions  and  Permit  Review  Rules 
intended  to  update  and  add  regulations 
which  have  been  affected  by  recent  SIP 
revisions,  and  to  change  regulations  for 
streamhning  purposes.  This  revision 
took  the  form  of  an  amendment  to  Title 
326:  Air  Pollution  Control  Board  of  the 
Indiana  Administrative  Code  (326  lAC) 
1-1  Provisions  AppUcable  Throughout 
Title  326. 1-2  Definitions.  1-6 
Malfunctions,  2-1  Construction  and 
Operating  Permit  Requirements. 

(i)  Incorporation  by  reference.  326 
L\C  1-1-2  and  1-1-3.  326  L\C  1-2-2, 
1-2-4,  1-2-12. 1-2-33.1.  and  1-2-33.2. 
326  L\C  1-6-1.  326  L\C  2-1-1.  2-1-3. 
and  2-1-10.  Adopted  by  the  Indiana  Air 
Pollution  Control  Board  March  10. 1994. 
Filed  with  the  Secretary  of  State  May 
25, 1994.  Effective  June  24, 1994. 
PubUshed  at  Indiana  Register,  Volume 
17.  Number  10,  July  1, 1994. 

*  •        •        •        • 

[FR  Doc  97-3865  Filed  2-14-97;  8:45  ami 
BUJNQ  COOK  KMO  M  r 
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40CFRPart52 
[TN-178-1-«707a;  FRL-6682-0] 

Approval  and  Promulgation  of 
Implanientation  Plans;  Hamilton 
County,  TN 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Chattanooga-Hamilton  County 
portion  of  the  Tennessee  State 
Implementation  Plan  (SIP)  to  allow  the 
Chattanooga  Hamilton  Couinty  Air 
Pollution  Control  Bureau  (CHCAPCB)  to 
issue  Federally  enforceable  state 
operating  permits  (FESOP).  EPA  is  also 
approving  the  CHCAPCB  s  FESOP 
program  pursuant  to  section  112  of  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  "the  Act")  so  that  the  CHCAPCB  may 
issue  Federally  enforceable  state 
operating  permits  containing  limits  for 
hazardous  air  pollutants  (HAP). 
DATES:  This  final  rule  will  be  effiective 
April  21, 1997  imless  adverse  or  critical 
comments  are  received  by  March  20, 
1997.  If  the  elective  date  is  delayed, 
timely  notice  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Kelly  Fortin  at  the  EPA 
regional  office  listed  below.  Copies  of 
the  documents  used  in  developing  this 
action  are  available  for  public 
inspection  during  normal  business 
hoiu^  at  the  locations  listed  below. 
Interested  persons  wanting  to  examine 
these  documents,  contained  in  docket 
niunber  TN17B-1,  should  make  an 
appointment  with  the  appropriate  oflice 
at  least  24  hours  before  the  visiting  day: 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Enviroiunental  Protection 
Agency.  401  M  Street,  SW., 
Washington,  DC  20460. 
U.S.  Environmental  Protection  Agency, 
Region  4,  Air  &  Radiation  Technology 
Branch,  Atlanta  Federal  Center,  100 
Alabama  Street  SW.,  Atlanta,  Georgia 
30303. 
Teimessee  Department  of  the 
Environment  and  Conservation,  L&C 
Annex,  401  Church  Street,  Nashville, 
Tennessee,  37243-1531. 
Chattanooga-Hamilton  Coimty  Air 
Pollution  Control  Biueau,  3511 
Rossville  Boulevard,  Chattanooga, 
Tennessee  37407-2495. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Fortin,  Air  &  Radiation 
Technology  Branch,  Air,  Pesticides  & 
Toxics  Management  Division.  U.S. 
Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center,  100 


Alabama  Street  SW.,  Atlanta,  Georgia 
30303,  404-562-9117.  Reference  file 
TNI  78-1. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  and  Purpose 

On  December  15, 1995,  the 
CHCAPCB.  through  the  Tennessee 
Department  of  Environment  and 
Conservation,  submitted  a  SIP  revision 
to  make  certain  permits  issued  under 
the  CHCAPCB 's  existing  minor  source 
operating  permit  program  Federally 
enforceable  pursuant  to  the  EPA 
requirements  specified  in  the  Federal 
Register  notice  entitled  "Requirements 
for  the  Preparation,  Adoption,  and 
Submittal  of  Implementation  Plans; 
Approval  and  Promulgation  of 
Implementation  Plans"  (see  54  FR 
27274,  June  28, 1989).  Additional 
materials  were  provided  by  the 
CHCAPCB  to  EPA  on  August  12, 1996. 
The  CHCAPCB  requested  approval  of 
their  synthetic  minor  source  SIP 
provisions  for  the  purpose  of  limiting 
emission  of  HAPs  on  December  12, 
1994. 

EPA  has  always  had  and  continues  to 
have  the  authority  to  enforce  state  and 
local  permits  which  are  issued  under 
permit  programs  approved  into  the  SIP. 
However,  EPA  has  not  always 
recognized  as  valid  certain  state  and 
local  permits  which  purport  to  limit  a 
source's  potential  to  emit.  The  principle 
purpose  for  adopting  the  regidations 
that  are  the  subject  of  this  notice  is  to 
give  the  CHCAPCB  a  Federally 
recognized  means  of  expeditiously 
restricting  potential  emissions  such  that 
soiirces  can  avoid  major  source 
permitting  requirements.  A  key 
mechanism  for  such  limitations  is  the 
use  of  Federally  enforceable  state  or 
local  operating  permits.  The  term 
"Federally  enforceable,"  when  used  in 
the  context  of  permits  which  limit 
potential  to  emit,  means  "Federally 
recognized." 

The  SIP  revision  that  is  the  subject  of 
this  action  approves  Sections  4-2,  4-3, 
4-4,  4-8,  4-12.  4-16,  4-17,  4-18,  and  4- 
19  of  the  Chattanooga  Air  Pollution 
Control  Ordinance  (and  identical 
language  in  corresponding  sections  of 
the  Hamilton  County  Air  Pollution 
Control  Regulation  and  ordinances  of 
the  nine  incorporated  municipalities) 
into  the  Hamilton  County  portion  of  the 
Tennessee  SIP.  In  this  action,  EPA  is 
only  approving  that  portion  of  the 
State's  December  15, 1995  SIP  submittal 
for  Chattanooga-Hamilton  County  that 
includes  or  is  necessary  for  the 
implementation  of  the  CHCAPCB's 
FESOP  program.  The  remaining  portion 


of  the  SIP  submittal  will  be  addressed 
in  a  separate  action. 

EPA  has  determined  that  the  above 
referenced  portion  of  the  submittal  and 
the  additional  materials  provided  by  the 
CHCAPCB  satisfy  the  five  criteria 
outlined  in  the  June  28, 1989,  Federal 
Register  notice.  Please  refer  to  section  n 
of  this  notice  for  the  criteria  upon  which 
this  decision  was  based. 

n.  Analysis  of  the  CHCAPCB  Submittal 

Criterion  1.  The  county's  operating 
permit  program  (i.e.  the  regulations  or 
other  administrative  framework 
describing  how  such  permits  are  issued) 
must  be  submitted  to  and  approved  by 
EPA  as  a  SIP  revision. 

The  Chattanooga-Hamilton  County 
Air  Pollution  Control  Board,  operating 
under  a  certificate  of  exemption 
pursuant  to  Teimessee  Code  Annotated, 
Section  68-201-115,  has  authority  to 
administer  a  state  operating  permits 
program  in  all  areas  of  Hamilton  Coimty 
Teimessee.  with  the  exception  of  Indian 
reservations  and  tribal  lands.  The 
CHCAPCB  operating  permits  program  is 
implemented  and  enforced  throvqgh:  (1) 
the  Chattanooga  Air  Pollution  Control 
Ordinance  (within  the  incorporated 
municipality  of  the  City  of  Chattanooga. 
Tennessee);  (2)  the  Hamilton  County  Air 
Pollution  Control  regulation  (in  the 
imincorporated  areas  of  Hamilton 
County,  Tennessee);  and  (3)  air 
pollution  control  ordinances  prepared 
for  and  enacted  in  the  incorporated 
municipalities  of  East  Ridge,  Red  Bank, 
Soddy-Daisy,  Signal  Moimtain,  Lakesite, 
Walden,  CoUegedale,  Lookout 
Moimtain,  and  Ridgeside.  Chattanooga, 
Hamilton  County,  and  the  nine 
municipalities  have  identical 
regulations  for  air  pollution  control, 
except  for  codification,  which  are 
implemented  by  the  CHCAPCB.  For 
convenience,  in  this  document  the 
Chattanooga  codification  will  be  used. 

On  December  15, 1995  the  CHCAPCB, 
through  the  Teimessee  Department  of 
Envtromnent  and  Conservation, 
submitted  a  SIP  revision  request  to  EPA 
consisting  of  revisions  to  Section  4  of 
the  Chattanooga  Air  Pollution  Control 
Ordinance  (and  corresponding  sections 
of  the  Hamilton  County  Air  Pollution 
Control  Regulation  and  ordinances  of 
the  nine  incorporated  municipalities), 
amending  the  CHCAPCB's  existing 
stationary  source  requirements  to 
include  provisions  to  issue  FESOPs. 
This  submittal  is  the  subject  of  this 
rulemaking  action. 

Criterion  2.  The  SIP  revision  must 
impose  a  legal  obligation  that  operating 
permit  holders  adhere  to  the  terms  and 
limitations  of  such  permits  (or 
subsequent  revisions  of  the  permit  made 
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in  accordance  with  the  approved 
operating  permit  program)  and  provide 
that  permits  which  do  not  conform  to 
the  operating  permit  program 
requirements  and  the  requirements  of 
EPA's  underlying  regulations  may  be 
deemed  not  "Federally  enforceable"  by 
EPA.  Sections  4-3,  4-4  and  4-8  of  the 
Chattanooga  regulations  meet  this 
criterion. 

Criterion  3.  The  state  operating  permit 
program  must  require  that  all  emission 
limitations,  controls,  and  other 
requirements  imposed  by  such  permits 
will  be  at  least  as  stringent  as  any 
applicable  limitations  and  requirements 
contained  in  the  SIP,  or  enforceable 
under  the  SIP,  and  that  the  program  may 
not  issue  permits  that  waive,  or  make 
less  stringent,  any  limitations  or 
requirements  contained  in  or  issued 
pursuant  to  the  SIP,  or  that  are 
otherwise  "Federally  enforceable"  (e.g. 
standards  established  under  sections 
111  and  112  of  the  Clean  Air  Act). 
Sections  4-2  and  4-8(c)(ll)(c)  of  the 
Chattanooga  regulations  meet  this 
criterion. 

Criterion  4.  The  limitations,  controls, 
and  requirements  of  the  state's  opterating 
I>ermits  must  be  permanent, 
quantifiable,  and  otherwise  enforceable 
as  a  practical  matter.  Section  4- 
8(c)(ll)(d)  of  the  Chattanooga 
regulations  meets  this  criterion. 

Criterion  5.  The  state  operating 
permits  must  be  issued  subject  to  public 
participation.  This  means  that  the 
CHCAPCB  agrees,  as  part  of  their 
program,  to  provide  EPA  and  the  public 
with  timely  notice  of  t)ie  proposal  and 
issuance  of  such  permits,  and  to  provide 
EPA,  on  a  timely  basis,  with  a  copy  of 
each  proposed  (or  draft)  and  final 
permit  intended  to  be  "Federally 
enforceable."  This  process  must  also 
provide  for  an  oppmlunity  for  public 
comment  on  the  ]>ermit  applications 
prior  to  issuance  of  the  final  permits. 
Section  4-8(c)(ll)(g)  of  Chattanooga 
regulaticMis  meets  this  criterion. 

A.  Applicability  to  Hazardous  Air 
Pollutants 

CHCAPCB  has  also  requested 
approval  of  their  FESOP  program  under 
section  112(1)  of  the  Qean  Air  Act  for 
the  purpose  of  creating  Federally 
recognized  limitations  on  the  potential 
to  emit  for  HAPs.  Approval  under 
section  112(1)  is  necessary  because  the 
SIP  revision  discussed  above  only 
extends  to  criteria  pollutants  for  which 
EPA  has  established  national  ambient 
air  quality  standards  imder  section  109 
of  the  Act.  Federally  enforceable  limits 
on  criteria  pollutants  or  their  preciirsors 
(i.e.  VOCs  or  PM-10)  may  have  the 
incidental  effiect  of  limiting  certain 


HAPs  listed  pursuant  to  section  112(b).' 
As  a  legal  matter,  no  additional  program 
approval  by  the  EPA  is  required  beyond 
SIP  approval  under  section  110  in  order 
for  these  criteria  pollutant  limits  to  be 
recognized  as  Federally  enforceable. 
However,  section  112  of  the  Act 
provides  the  underlying  authority  for 
controlling  all  HAP  emissions, 
regardless  of  their  relationship  to 
criteria  pollutant  controls. 

EPA  has  determined  that  the  five 
criteria,  published  in  the  June  28, 1989. 
Federal  Register  notice,  used  to 
determine  the  validity  of  a  permit  that 
limits  potential  to  emit  for  criteria 
pollutants  pursuant  to  section  110  are 
also  appropriate  for  evaluating  the 
validity  of  pennits  that  limit  the 
potential  to  emit  for  HAPs  pursuant  to 
section  112(1).  The  June  28. 1989. 
Federal  Register  notice  does  not  address 
HAPs  because  it  was  written  prior  to  the 
1990  amendments  to  the  Clean  Air  Act; 
however,  the  basic  principles 
established  in  the  June  28, 1989, 
Federal  Register  notice  are  not  unique 
to  criteria  pollutants.  Therefore,  these 
criteria  have  been  extended  to 
evaluations  of  permits  limiting  the 
potential  to  emit  of  HAPs. 

To  be  recognized  by  EPA  as  a  valid 
permit  which  limits  potential  to  emit, 
the  permit  must  not  only  meet  the 
criteria  in  the  June  28, 1989,  Fedntd 
Register  notice,  but  it  must  meet  the 
statutory  criteria  for  approval  under 
section  112(1)(5).  Section  112(1)  provides 
that  EPA  will  recognize  a  permit 
limiting  the  potential  to  emit  for  HAPs 
only  if  the  state  program:  (1)  contains 
adequate  authority  to  assure  compliance 
with  any  section  112  standard  or 
requirement;  (2)  provides  for  adequate 
resources;  (3)  provides  for  an 
expeditious  schedule  for  assuring 
compliance  with  section  112 
requirements;  and  (4)  is  otherwise  likely 
to  satisfy  the  objectives  of  the  Act. 

EPA  plans  to  codify  in  Subpart  E  of 
Part  63  the  approval  criteria  for 
programs  limiting  potential  to  emit 
HAPs.  EPA  anticipates  that  these 
criteria  will  mirror  those  set  forth  in  the 
June  28, 1989.  Federal  Register  notice. 
Permit  programs  which  limit  potential 
to  emit  for  HAPs  and  are  approved 
pursuant  to  section  112(1)  of  the  Act 
prior  to  the  planned  regulatory  revisions 
under  40  CFR  Part  63,  Subpart  E,  will 
be  recognized  by  EPA  as  meeting  the 
criteria  in  the  June  28. 1989,  Federal 
Register  notice.  Therefore,  further 


■  EPA  issued  guidance  on  January  25.  1995, 
addressing  the  technical  aspects  of  how  these 
criteria  pollutant  limits  may  be  recognized  for 
purposes  of  limiting  a  source's  potential  to  emit  of 
HAPs  to  below  section  112  mafor  source  thresholds. 


approval  actions  for  those  programs  will 
not  be  necessary. 

EPA  believes  it  has  authority  imder 
section  112(1)  to  recognize  FESOP 
programs  that  limit  a  source's  i>otential 
to  emit  HAPs  directly  under  section 
112(1)  prior  to  this  revision  to  Subpart 
E.  EPA  is  therefore  approving  the 
CHCAPCB  FESOP  program  so  that  the 
CHCAPCB  may  issue  permits  that  EPA 
will  recognize  as  validly  limiting 
potential  to  emit  for  HAPs. 

Regarding  the  statutory  criteria  of 
section  112(1)(5)  referred  to  above,  EPA 
beUeves  the  FESOP  program  submittCMJ 
by  the  CHCAPCB  contains  adequate 
authority  to  assure  compliance  with 
section  112  requirements  since  the  third 
criterion  of  the  Jtme  28, 1989,  notice  is 
met:  that  is  the  CHCAPCB  rules  require 
that  all  requirements  in  the  permits 
issued  under  the  authority  of  the 
operating  permit  program  must  be  at 
least  as  stringent  as  all  other  applicable 
Federally  enforceable  requirements. 

Regarding  the  requirement  for 
adequate  resources,  the  CHCAPCB  has 
committed  to  provide  for  adequate 
resources  to  support  their  FESOP 
program.  EPA  expects  that  resources 
will  continue  to  be  sufficient  to 
administer  those  portions  of  the  minor 
source  operating  p>ermit  program  under 
which  the  subject  permits  will  be 
issued,  because  the  CHCAPCB  has 
administered  a  minor  source  operating 
permit  program  for  a  number  of  years.    . 
However,  EPA  will  monitor  the 
implementation  of  the  FESOP  program 
to  ensure  that  adequate  resources  are  in 
fact  available. 

EPA  also  believes  that  the  CHCAPCB 
program  provides  for  an  expeditious 
schedule  which  assures  compliance 
with  section  112  requirements.  The   - 
program  will  be  used  to  allow  a  source 
to  establish  a  voluntary  limit  on 
potential  to  emit  to  avoid  being  subject 
to  a  CAA  requirement  applicable  on  a 
particular  date.  Nothing  in  the 
CHCAPCB  program  would  allow  a 
source  to  avoid  or  delay  compliance 
with  a  CAA  requirement  appUcable  on 
a  particular  date.  In  addition,  the 
CHCAPCB's  program  would  not  allow  a 
source  to  avoid  or  delay  compliance 
with  a  CAA  requirement  if  it  fails  to 
obtain  an  appropriate  Federally 
recognized  limit  by  the  relevant 
deadline. 

Finally,  EPA  believes  it  is  consistent 
with  the  intent  of  section  112  of  the  Act 
for  States  to  provide  a  mechanism 
through  which  a  source  may  avoid 
classification  as  a  major  source  by 
obtaining  a  Federally  recognized  Umit 
on  its  potential  to  emit  PlAPs.  EPA  has 
long  recognized  as  vahd,  permit 
programs  which  limit  potential  to  emit 
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for  criteria  pollutants  as  a  means  for 
avoiding  major  source  requirements 
under  the  Act.  The  portion  of  this 
approval  which  extends  Federal 
recognition  to  permits  containing  limits 
on  potential  to  emit  for  HAPs  merely 
applies  the  same  principles  to  another 
set  of  pollutants  and  regulatory 
requirements  under  the  Act.  It  should  be 
noted  that  a  source  that  receives  a 
Federally  recognized  operating  permit 
may  still  need  a  Title  V  operating  permit 
if  EPA  promulgates  a  MACT  standard 
which  requires  non-major  sources  to 
obtain  Title  V  permits. 

EPA  has  reviewed  this  SIP  revision 
and  determined  that  the  criteria  for 
approval  as  provided  in  the  June  28, 
1989.  Federal  Register  notice  (54  FR 
27282)  and  in  section  112(1)(5)  of  the 
Act  have  been  satisHed. 

B.  Eligibility  for  Previously  Issued 
Permits 

Eligibility  for  Federally  enforceable 
permits  extends  not  only  to  permits 
issued  after  the  effective  date  of  this 
rule,  but  also  to  permits  issued  under 
the  CHCAPCB's  existing  rules  prior  to 
the  effective  date  of  today's  rulemaking. 
If  the  CHCAPCB  followed  their  own 
regulations,  then  the  agency  issued  a 
permit  that  established  a  Federally 
recognized  permit  condition  that  was 
subject  to  pubUc  and  EPA  review. 
Therefore,  EPA  will  consider  all  such 
operating  permits  Federally  enforceable 
upon  the  effective  date  of  this  action 
provided  that  any  permits  that  the 
CHCAPCB  wishes  to  make  Federally 
enforceable  are  made  available  to  EPA 
and  are  supported  by  documentation 
that  the  procedures  approved  today 
have  been  followed.  EPA  may  review 
any  such  permits  to  ensure  their 
conformity  with  the  program 
requirements. 

m.  Final  Action 

In  this  action,  EPA  is  approving  the 
CHCAPCB  FESOP  program.  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  April 
21, 1997  unless,  by  March  20, 1997, 
adverse  or  critical  comments  are 
received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdraMm  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 


based  on  this  action  serving  as  a 
proposed  rule. 

EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  April  21, 1997. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989.  (54  FR 
2214-2225),  as  revised  by  the  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  Nothing  in  this  action  shall 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  a  revision  of  any  SIP. 
Each  request  for  revision  of  the  SIP  shall 
be  considered  separately  in  light  of 
specific  technical,  economic,  and 
environmental  factors,  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

rV.  Administrative  Requirements 

A.  Clean  Air  Act  as  Amended  in  1990 

EPA  has  reviewed  the  requests  for 
revision  of  the  Federally-approved 
Tennessee  SIP  described  in  this  notice 
to  ensure  conformance  with  the 
provisions  of  the  Clean  Air  Act  as 
amended  in  1990.  EPA  has  determined 
that  this  action  conforms  with  those 
requirements. 

B.  Petition  for  Beview 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607(b)(1),  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
April  21, 1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  CAA,  42  U.S.C.  7607 
(b)(2).) 

C.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10  1995 
memorandum  hxim  Mary  Nichols, 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Management 
and  Budget  (OM6)  has  exempted  this 
regulatory  action  irom  Executive  Order 
12866  review. 

D.  Begulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  approval  of  Federal  SIP  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
section  7410(a)(2)  and  7410(R)(3). 

E.  Unfunded  Mandates  Beform  Act  of 
1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  estabfish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
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approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

Under  5  U.S.C.  801(a)(1)(A)  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Lead,  Nitrogen  dioxide. 
Intergovernmental  relations,  Particulate 
matter,  Ozone  Sulfur  oxides. 

Dated:  January  23, 1997. 
A.  Stanley  Meitmrg. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C  7401-7671q. 
Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(148)  to  read  as 
follows: 

$52.2220    Identification  of  plan. 

•        •        *        ♦        * 

(c)*  •  * 

(148)  Revisions  to  the  Hamilton 
County  portion  of  the  Tennessee  SIP 
that  approve  the  regulations  for 
Hamilton  County,  the  City  of 
Chattanooga,  and  the  mimicipalities  of 
East  Ridge,  Red  Bank,  Soddy-Daisy, 
Signal  Mountain,  Lakesite,  Walden, 
CoUegedale,  Lookout  Mountain,  and 
Ridgeside — submitted  by  the  Tennessee 
Department  of  Environmental  Protection 
on  December  15, 1995. 

(i)  Incorporation  by  reference. 

(A)  Amendments  to  Sections  2,  3, 4, 
6, 8, 12,  and  16-19  of  the  regulation 
known  as  the  "Hamilton  County  Air 
Pollution  Control  Regulation,"  the 
"Signal  Mountain  Air  Pollution  Control 
Ordinance,"  the  "Lakesite  Municipal 


Code,"  the  "Walden  Air  Pollution 
Control  Ordinance,"  the  "Lookout 
Mountain  Air  Pollution  Control 
Ordinance,"  and  the  "Ridgeside  Air 
Pollution  Control  Ordinance," 
submitted  on  December  15, 1995  and 
adopted  by  Hamihon  County  on 
September  6, 1995  and  by  the  following 
municipalities:  Signal  Mountain, 
adopted  on  December  11, 1995; 
Lakesite,  adopted  on  November  16, 
1995;  Walden,  adopted  on  December  12, 
1995;  Lookout  Mountain,  adopted  on 
November  14, 1995;  and  Ridgeside, 
adopted  on  April  16, 1996. 

(B)  Amendments  to  Sections  4-2,  4- 
3,  4-4,  4-«.  4-8,  4-12,  4-16,  4-17,  4- 
18,  and  4-19  of  the  "Chattanooga  Air 
Pollution  Control  Ordinance,"  as 
submitted  on  December  15, 1995  and 
adopted  on  August  16, 1995. 

(C)  Amendments  to  Sections  8-702, 
8-703,  8-704,  8-706,  8-708,  8-712,  8- 
716.  8-717.  8-718.  and  8-719  of  the 
"East  Ridge  City  Code.^'  as  submitted  on 
December  15, 1995  and  adopted  on 
September  28, 1995. 

(D)  Amendments  to  Sections  8-302. 
8-303.  8-304,  8-306,  8-308,  8-312.  8- 
316.  8-317.  8-318.  and  8-319  of  the 
"Red  Bank  Mimicipal  Code."  as 
submitted  on  December  15. 1995  and 
adopted  on  November  7, 1995. 

(E)  Amendments  to  Sections  8-102, 
8-103,  8-104,  8-106,  8-108,  8-112,  8- 
116,  8-117..8-818,  and  8-119  of  the 
"Soddy-Daisy  Municipal  Code."  as 
submitted  on  Decemlwr  15, 1995  and 
adopted  on  October  5, 1995. 

(F)  Amendments  to  Sections  8-502, 
8-503,  8-504,  8-506,  8-508,  5-512,  8- 
516,  8-517,  8-518,  and  8-519  of  the 
"CoUegedale  Municipal  Code,"  as 
submitted  on  December  15, 1995  and 
adopted  on  October  2, 1995. 

(ii)  Other  materials.  None. 

IFR  Doc.  97-3867  Filed  2-14-97;  8:45  am] 
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40  CFR  Part  52 

[rX-68-1-72S«,  FRL-6687-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Site- 
Specific  State  Implementation  Plan 
(SIP)  for  the  Aluminum  Company  of 
America  (ALCOA)  Rocltdale,  Texas 
Facility 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  correcting 
amendment. 

SUMMARY:  This  action  corrects  three 
citations  mad#  in  a  direct  final  rule 
published  on  Monday.  September  23, 


1996  at  (61  FR  49685).  The  direct  final 
rule  approved  the  State  of  Texas' 
revision  to  the  sulfur  dioxide  (SO2)  SIP 
revision  which  became  effective  on 
November  22, 1996. 
EFFECTIVE  DATE:  February  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petra  Sanchez,  (214)  553-5713. 

SUPf>LEMENTARV  INFORMATION: 


Background 

On  Monday,  September  23, 1996,  EPA 
published  a  direct  final  rule  (61  FR 
49685)  approving  a  revision  submitted 
by  Texas  pertaining  to  the  ALCOA  SIP 
for  sulfur  dioxide  SO2  emissions  in 
Rockdale,  Texas. 

This  correction  makes  a  minor 
clarification  to  a  citation  made  on  page 
49685.  In  the  section  entitled,  "Good 
Engineering  Practice  and  Stack  Height 
Increase  at  Sandow  Three,"  a 
completion  date  for  the  stack  height 
increase  cited  June  of  1995.  June  of  1995 
was  the  date  Texas  required  the 
construction  of  the  new  stack  height 
increase  to  be  completed.  The  new  stack 
was  put  into  service  on  April  23, 1995. 

The.  second  correction  to  the 
document  pertains  to  the  incorporation 
by  reference  to  the  State's  adoption  of 
rule  revisions.  On  page  49688  of  the 
approval  notice  under  Subchapter 
52.2270(c)(101)(i)(B),  this  section 
should  read,  "Revisions  to  30  TAC 
Chapter  112,  Section  112.8  'Allowable 
Emission  Rates  From  Solid  Fossil  Fuel- 
Fired  Steam  Generators,'  Subsections 
112.8(a)  and  112.8(b)  as  adopted  by  the 
Texas  Air  Control  Board  on  September 
18, 1992,  and  effective  on  October  23, 
1992." 

Last,  the  SIP  submittal  by  the  State 
cited  on  page  49688  under  Subchapter 
52.2270(c)(101)(ii)(A)  stands  corrected 
to  read,  "  'Revisions  to  the  State 
Implementation  Plan  (SIP)  Concerning 
Sulfur  Dioxide  Milam  County,'  dated 
July  26, 1995,  including  Appendices  G- 
2-1  through  G-2-6." 

Need  for  Correction 

As  published,  the  direct  final  rule 
contains  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  or  require  prior 
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consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  rfx}uired  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq.]. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
p>ollution  control,  Incorporation  by 
reference.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide. 

Dated:  January  21, 1997. 
Jorry  CUflford, 

Acting  Regional  Administrator. 

Part  52,  Chapter  I,  title  40,  of  the  Code 
of  Federal  Regulations  is  corrected  as 
follows: 

PART  52-{AMENOED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aniliority:  42  U.S.C.  7401-7671q. 
Subpart  SS— Texas 

2.  Section  52.2270  is  amended  by 
correcting  paragraphs  (c)(101)(i)(B)  and 
(c)(101)(ii)(A)  to  read  as  follows: 

152.2270    Mentiflcationofplan. 
[Comcted] 


(c)*  *  • 
(101)*  •  * 

(i)*  •  * 

(B)  Revisions  to  30  TAC  Chapter  112, 
Section  112.8  'Allowable  Emission 
Rates  from  Solid  Fossil  Fuel-Fired 
Steam  Generators.'  Subsections  112.8(a) 
and  112.8(b)  as  adopted  by  the  Texas 
Air  Control  Board  on  September  18, 
1992,  and  effective  on  October  23, 1992. 

(ii)*  •  * 

(A)  The  State  submittal  entitled, 
"Revisions  to  the  State  Implementation 
Plan  Concerning  Sulfur  Dioxide  in 
Milam  County,"  dated  July  26, 1995, 
including  Appendices  G-2-1  through 
G-2-6. 


[FR  Doc  97-3868  Filed  2-14-97;  8:4S  am] 
■LLWQ  COM  I 


40  CFR  Part  80 
[FRL-S689-2] 

Regulations  of  Fuels  and  Fuel 
Additives:  Extension  of  the 
Reformulated  Gasoline  Program  to  the 
Phoenix,  Arizona  Moderate  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  Under  section  211(k)(6)  of  the 
Clean  Air  Act,  as  amended  (Act),  the 
Administrator  of  EPA  shall  require  the 
sale  of  reformulated  gasoline  in  an 
ozone  nonattainment  area  classified  as 
Marginal,  Moderate,  Serious,  or  Severe 
upon  the  application  of  the  governor  of 
the  state  in  which  the  nonattainment 
area  is  located.  This  action  extends  the 
prohibition  set  forth  in  section  211(k)(5) 
against  the  sale  of  conventional  (i.e.. 
non-reformulated)  gasoline  to  the 
Phoenix,  Arizona  moderate  ozone 
nonattainment  area.  The  Agency  is 
revising  the  regulations  such  that  the 
implementation  date  of  the  prohibition 
described  herein  shall  take  effect  on  the 
effective  date  of  this  rule  or  June  1. 
1997,  whichever  is  later,  for  all  persons 
other  than  retailers  and  wholesale 
pxirchaser-consumers  (i.e..  refiners, 
importers,  and  distributors).  For 
retailers  and  wholesale  purchaser- 
consumers,  the  implementation  date  of 
the  prohibition  described  herein  shall 
take  effect  30  days  after  the  effective 
date  of  this  rule  or  July  1. 1997, 
whichever  is  later.  As  of  the 
implementation  date  for  retailers  and 
wholesale  purchaser-consimiers,  the 
Phoenix  ozone  nonattainment  area  will 
be  a  covered  area  for  all  piirposes  in  the 
federal  RFG  program. 
DATES:  This  action  will  be  effective  on 
April  4. 1997  unless  notice  is  received 
by  March  20, 1997  from  someone  who 
wishes  to  submit  adverse  or  critical 
comments  or  requests  an  opportimity 
for  a  public  hearing.  If  such  comments 
or  a  request  for  a  public  hearing  are 
received  by  the  Agency,  EPA  will 
withdraw  this  direct  final  rule  and  a 
timely  notice  will  be  published  in  the 
Federal  Register  to  indicate  the 
withdrawal. 

ADDRESSES:  Conunents  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  Docket  Section,  Mail  Code  6102. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  DC 
20460.  A  copy  should  also  be  sent  to 
Janice  Rabum  at  U.S.  Enviroiunental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street,  9W  (6406J). 
Washington.  DC  20460.  A  copy  should 


also  be  sent  to  EPA  Region  IX.  75 
Hawthorne  Street,  AIR-2. 17th  Floor. 
San  Francisco,  CA  94105. 

Materials  relevant  to  this  dociunent 
have  been  placed  in  Docket  A-97-02. 
The  docket  is  located  at  the  Air  Docket 
Section,  Mail  Code  6102,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460,  in 
room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 
An  identical  docket  is  also  located  in 
EPA's  Region  IX  office  in  Docket  A-AZ- 
97.  The  docket  is  located  at  75 
Hawthorne  Street,  AIR-2, 17th  Floor, 
San  Francisco,  California  94105. 
Documents  may  be  inspected  from  9K)0 
a.m.  to  noon  and  fix)m  1:00 — 4:00  p.m. 
A  reasonable  fee  may  be  charged  for 
copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rabum  or  Paul  Argyropoulos  at 
U.S.  Environmental  Protection  Agency 
Office  of  Air  and  Radiation,  401  M 
Street,  SW  (6406J).  Washington.  DC 
20460.  (202)  233-9000. 

SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS)  and  on  the 
Office  of  Mobile  Sources'  World  Wide 
Web  cite,  http://www.epa.gov/ 
OMSWWW.  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  "The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200,  2400, 
or  9600  baud  modem  should  be  used. 
When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 

(M)OMS. 

(K)  Rulemaking  and  Reporting. 

(3)  Fuels. 

(9)  Reformulated  gasoline. 

A  list  of  ZIP  files  will  be  shown,  all 
of  which  are  related  to  the  reformulated 
gasoline  rulemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
title:  OPTOUT.ZIP.  To  download  this 
file,  type  the  instructions  below  and 
transfer  according  to  the  appropriate 
software  on  your  computer: 
<D>ownload.  <P>rotocol.  <E>xamine, 
<N>ew.  <L>ist,  or  <H>elp  Selection 
or  <CR>  to  exit:  D  filename.zip. 

You  will  be  given  a  Ust  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
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software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
document  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  which 
produce,  supply  or  distribute  motor 
gasoline.  Regulated  categories  and 
entities  include: 


Categoiy 

Examples  of  regulated  entities 

Industry  .... 

Petroleum  refiners,  motor  gaso- 
line distributors  and  retailers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  is  regulated  by  this  action,  you 
should  carefully  examine  the  list  of 
areas  covered  by  the  reformulated 
gasoline  program  in  §  80.70  of  title  40  of 
the  Code  of  Federal  Regulations.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

I.  Background    . 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Act.  Subsection  (k)  prohibits  the  sale  of 
gasoline  that  EPA  has  not  certified  as 
reformulated  ("conventional  gasoline") 
in  the  nine  worst  ozone  nonattainment 
areas  beginning  January  1, 1995.  Section 
211(k)(10)(D)  defines  the  areas  covered 
by  the  reformulated  gasoline  (RFC) 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  values 
during  the  period  1987  though  1989.' 
Under  section  211(k)(10)(D),  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 
is  also  to  be  included  in  the  RFG 
program.  EPA  published  final 


'  Applying  these  criteria,  EPA  has  detemiined  the 
nine  covered  areas  to  be  the  metropolitan  areas 
including  Los  Angeles.  Houston,  New  York  Dty, 
Baltimore,  Chicago,  San  Diego,  Philadelphia. 
Hartford  and  Milwaukee. 


regulations  for  the  RFG  program  on 
February  16, 1994.  See  59  FR  7716. 

Any  other  ozone  nonattainment  area 
classified  as  Marginal,  Moderate, 
Serious,  or  Severe  may  be  included  in 
the  program  at  the  request  of  the 
Governor  of  the  state  in  which  the  area 
is  located.  Section  211(k)(6)(A)  provides 
that  upon  the  application  of  a  Governor, 
EPA  shall  apply  the  prohibition  against 
selling  conventional  gasoline  in  any 
area  requested  by  the  Governor  which 
has  been  classified  under  subpart  2  of 
Part  D  of  Title  I  of  the  act  as  a  Marginal, 
Moderate,  Serious  or  Severe  ozone 
nonattainment  area.  Subparagraph 
211(k)(6)(A)  further  provides  that  EPA  is 
to  apply  the  prohibition  as  of  the  date 
the  Administrator  "deems  appropriate, 
not  later  than  January  1, 1995,  or  1  year 
after  such  application  is  received, 
whichever  is  later."  In  some  cases  the 
effective  date  may  be  extended  for  such 
an  area  as  provided  in  section 
211(k)(6)(B)  based  on  a  determination 
by  EPA  that  there  is  "insuffi^cient 
domestic  capacity  to  produce"  RFG. 
Finally,  EPA  is  to  publish  a  governor's 
application  in  the  Federal  Register. 

n.  The  Governor's  Request 

EPA  received  an  application  from  the 
Honorable  Fife  Symington.  Governor  of 
the  State  of  Arizona,  for  the  Phoenix 
moderate  ozone  nonattainment  area  to 
be  included  in  the  reformulated  gasoline 
program.  The  Governor's  letter  is  set  out 
in  full  below. 
January  17, 1997. 

Ms.  Carol  Browner,  Administrator,  U.S. 
Environmental  Protection  Agency,  401 
M.  Street,  S.W.  (1101),  Washington,  D.C. 
20460. 

Dear  Ms.  Browner:  The  purpose  of  this 
letter  is  to  request,  under  §  211(k](6]  of  the 
Qean  Air  Act  and  40  CFR  81.303,  that  the 
U.S.  E.P.A.  extend  the  requirement  for 
reformulated  gasoline  (RFG)  to  the  Phoenix 
Ozone  Nonattainment  Area  beginning  June  1, 
1997.  This  "opt-in"  request  is  made  in 
accordance  with  the  guidance  provided  by 
your  agency  in  letters  to  me  of  December  31, 
1996  and  January  13, 1997. 

Furthermore,  I  am  requesting  waivers 
related  to  summertime  Reid  Vapor  Pressure 
(RVP)  and  wintertime  oxygenated  fuels: 
— From  June  1  through  September  30  of  each 

year,  that  the  current  State  standard  of  7.0 

pounds  per  square  inch  (psi)  RVP  be 

enforced  in  the  Phoenix  Ozone 

Nonattainment  Area;  and 
— That  the  U.S.E.P.A.  preserve  existing  State 

standards  for  oxygenated  gasoline  blends. 

These  unique  gasoline  standards  were 
submitted  by  Arizona  in  the  1993  ozone  and 
carbon  monoxide  State  Implementation  Plan 
revisions  required  under  the  Clean  Air  Act, 
but  no  action  was  taken  on  our  waiver 
request.  I  urge  EPA  to  expeditiously  approve 
these  waivers  in  accordance  with  section 
211(c)(4)(C)  of  the  Act. 


'    As  you  know,  Arizona  has  made  a  good 
faith  e^rt  to  Implement  its  ozone 
nonattainment  plan  in  compliance  with  all  of 
the  requirements  of  the  Clean  Air  Act 
Regardless,  a  significant  proportion  of  the 
emissions  reductions  included  in  this  plan 
were  not  realized  due  to  the  difficulties  the 
State  has  experienced  in  attempting  to  fully 
implement  the  federal  enhanced  vehicular 
inspection  and  maintenance  program.  This 
problem,  and  continued  violations  of  the 
ozone  standard  in  Maricopa  County  have 
motivated  the  State  to  voluntarily  develop 
and  submit  an  ozone  plan,  which  will 
include  a  variety  of  enforceable  control 
programs  designed  to  reduce  pollution  and 
bring  about  attainment  of  the  ozone  standard 
by  1999.  Reformulated  gasoline  is  critical  to 
the  success  of  this  plan,  and  will  probably 
-provide  the  largest  pollution  reduction  of  any 
single  control  program  contemplated  in  this 
plan. 

The  State  will  continue  to  evaluate 
gasoline  formulations  and  other  strategies  for 
reducing  ozone,  carbon  monoxide  and 
particulate  pollution,  and  may  determine  that 
another  gasoline  formulation  provides 
equivalent  or  better  emissions  reductions, 
and  is  more  cost-effective  or  represents  a 
better  overall  solution  to  our  pollution 
problems  in  the  long  term.  In  such  case,  the 
State  will  submit  a  complete  opt-out  request 
by  December  31, 1997,  or  take  other 
appropriate  action,  as  described  in  the 
December  31, 1996  and  January  13, 1997 
letters  previously  mentioned. 

I  appreciate  the  prompt  assistance  that 
your  Region  IX  staff  provided  on  this  issue. 
Thank  you  for  your  attention  to  this  matter. 
Sincerely, 

Fife  Symington, 

Governor. 

FS:sae 

cc:  Felicia  Marcus,  EPA,  Region  IX,  Russell 
F.  Rhoades,  Arizona  Department  of 
Environmental  Quality,  John  Hays, 
Arizona  Department  of  Weights  and 
Measures 

m.  Action 

Pursuant  to  the  governor's  letter  and 
the  provisions  of  section  211(k)(6),  EPA 
will  apply  the  prohibitions  of 
subsection  (211)(k)(5)  to  the  Phoenix, 
Arizona  moderate  ozone  nonattainment 
area  as  of  the  effective  date  of  this  rule, 
or  June  1, 1997  whichever  is  later,  for 
all  persons  other  than  retailers  and 
wholesale  purchaser-consumers.  This 
date  applies  to  the  refinery  level  and  all 
other  points  in  the  distribution  system 
other  than  the  retail  level.  For  retailers 
and  wholesale  purchaser-consumers, 
the  prohibitions  of  subsection 
(211)(k)(5)  will  apply  30  days  after  the 
effiective  date  of  this  rule,  or  July  1. 
1997,  whichever  is  later.  As  of  the 
implementation  date  for  retailers  and 
wholesale  purchaser-consumers,  this 
area  will  be  treated  as  a  covered  area  for 
allpurposes  of  the  federal  RFG  program. 

The  application  of  the  prohibition  of 
section  211(k)(5)  to  the  Phoenix 
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moderate  ozone  nonattainment  area 
could  take  effect  no  later  than  January 
17, 1998  under  section  211(k)(6)(A), 
which  stipulates  that  the  effective 
program  date  must  be  no  "later  than 
Janiiary  1, 1995  or  1  year  after  [the 
Governor's]  application  is  received, 
whichever  is  later."  For  the  Phoenix 
nonattainment  area,  EPA  could  establish 
an  effective  date  for  the  start  of  the  RFG 
program  anytime  up  to  this  date.  EPA 
considers  that  January  17, 1998,  would 
be  the  latest  possible  effective  date, 
since  EPA  expects  there  to  be  sufficient 
domestic  capacity  to  produce  RFG  and 
therefore  has  no  current  reason  to 
extend  the  effective  date  beyond  one 
year  after  January  17, 1998.  EPA 
believes  that  there  is  adequate  domestic 
capability  to  support  the  current 
demand  for  RFG  nationwide  as  well  as 
the  addition  of  the  Phoenix  area. 

Like  the  federal  volatility  program, 
the  RFG  program  includes  seasonal 
requirements.  Summertime  RFG  must 
meet  certain  VOC  control  requirements 
to  reduce  emissions  of  VOCs,  an  ozone 
precursor.  Under  the  RFG  program, 
there  are  two  compliance  dates  for  VOC- 
controlled  RFG.  At  the  refinery  level, 
and  all  other  points  in  the  distribution 
system  other  than  the  retail  level, 
compliance  with  RFG  VOC-control 
requirements  is  required  from  May  1  to 
September  15.  At  the  retail  level  (service 
stations  and  wholesale  purchaser- 
consumers),  compliance  is  required 
from  June  1  to  September  15.  See  40 
CFR  80.78(a)(l){v).  Pipeline 
requirements  and  demands  for  RFG 
from  the  supply  industry  drive 
refineries  to  establish  their  own  internal 
compliance  date  earlier  than  May  so 
that  they  can  a'ssure  that  terminals  are 
capable  of  meeting  the  requirements  by 
the  May  1  date.  Based  on  past  success 
with  this  implementation  strategy,  EPA 
is  staggering  the  implementation  dates 
for  the  Phoenix  opt-in  to  the  RFG 
pr^ram. 

Tine  Governor's  request  seeks  an 
implementation  date  of  Jime  1, 1997  for 
the  RFG  program  in  the  Phoenix  area. 
However,  pursuant  to  its  discretion  to 
set  an  effective  date  under  §  211(k)(6), 
EPA  is  establishing  two  implementation 
dates.  For  all  persons  other  than 
retailers  and  wholesale  purchaser- 
consumers  (i.e.,  refiners,  importers,  and 
distributors),  implementation  shall  take 
effect  on  the  effective  date  of  this  rule, 
or  June  1, 1997,  whichever  is  later.  For 
retailers  and  wholesale  purchaser- 
consumers,  implementation  shall  take 
effect  30  days  after  the  effective  date  of 
this  rule  or  July  1, 1997,  whichever  is 
later.  EPA  believes  these 
implementation  dates  achieve  a 
reasonable  balance  between  requiring 


the  earliest  possible  start  date  and 
providing  adequate  lead  time  for 
industry  to  prepare  for  program 
implementation.  These  dates  are 
consistent  with  the  state's  request  that 
EPA  require  that  the  RFG  program  begin 
in  the  Phoenix  area  as  early  as  possible 
in  the  high  ozone  season,  which  begins 
June  1.  These  dates  provide 
environmental  benefits  by  allowing 
Phoenix  to  achieve  VOC  reduction 
benefits  for  some  of  the  1997  VCX3- 
controlled  season.  EPA  believes  these 
dates  provide  adequate  lead  time  for  the 
distribution  industry  to  set  up  storage 
and  sales  agreements  to  ensure  supply. 

IV.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
both  as  a  proposed  rulemaldng  and  as  a 
direct  final  rule  because  it  views  setting 
the  effective  date  for  the  addition  of  the 
Phoenix  ozone  nonattainment  area  to 
the  federal  RFG  program  as  non- 
controversial  and  anticipates  no  adverse 
or  critical  comments.  This  action  will  be 
effective  April  4, 1997  unless  the 
Agency  receives  notice  by  March  20, 
1997  that  adverse  or  critical  comments 
will  be  submitted,  or  that  a  party 
requests  the  opportunity  to  submit  such 
oral  comments  pursuant  to  section 
307(d)(5)  of  the  Act,  as  amended.  If  such 
notice  is  received  by  the  Agency.  EPA 
will  withdraw  this  direct  final  rule  and 
a  timely  notice  will  be  published  in  the 
Federal  Register  to  indicate  the 
withdrawal. 

The  Governor  of  Arizona  established 
in  May  1996  an  Air  Quality  Strategies 
Task  Force  to  develop  a  report 
describing  long-  and  short-term 
strategies  that  would  contribute  to 
attainment  of  the  federal  national 
ambient  air  quality  standards  for  ozone, 
carbon  monoxide  and  particulates.  In 
July  1996,  this  task  force  recommended 
establishment  of  a  Fuels  Subcommittee 
to  evaluate  potential  short-term  and 
long-term  fuels  options  for  the  Phoenix 
ozone  nonattainment  area.  The  Fuels 
Subcommittee  was  composed  of 
representatives  of  a  diverse  mixture  of 
interests  including  gasoline-related 
industries,  public  health  organizations, 
and  both  in-county  and  out-of-county 
interests.  Several  members  of  the 
refining  industry  supported  the  opt  into 
the  federal  RFG  program  for  Phoenix  for 
the  onset  of  the  1997  VOC  contit)! 
season.  The  subcommittee  submitted  its 
final  report  to  the  Air  Quality  Strategies 
Task  Force  on  November  26, 1996. 

Section  211(k)(6)  states  that,  "(ujpon 
the  application  of  the  Governor  of  a 
State,  the  Administrator  shall  apply  the 
prohibition"  against  the  sale  of 
conventional  gasoline  in  any  area  of  the 


State  classified  as  Marginal,  Moderate, 
Serious,  or  Severe  for  ozone.  Although 
section  211(k)(6)  provides  EPA 
discretion  to  establish  the  effective  date 
for  this  prohibition  to  apply  to  such 
areas,  and  allows  EPA  to  consider 
whether  there  is  sufficient  domestic 
capacity  to  produce  RFG  in  establishing 
the  effective  date,  EPA  does  not  have 
discretion  to  deny  a  Governor's  request. 
Therefore,  the  scope  of  this  action  is 
limited  to  setting  an  effective  date  for 
Phoenix's  opt-in  to  the  RFG  program, 
and  not  to  decide  whether  Phoenix 
should  in  fact  opt  in.  For  this  reason, 
EPA  is  only  soliciting  comments 
addressing  the  implementation  date  and 
is  not  soliciting  comments  that  either 
support  or  oppose  Phoenix  participating 
in  the  program. 

V.  Environmental  Impact 

The  federal  RFG  program  provides 
reductions  in  ozone-forming  VOC 
emissions,  oxides  of  nitrogen  (NOx). 
and  air  toxics.  Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation  and  in  secondary  formation  of 
particulate  matter,  with  the  associated 
improvements  in  human  health  and 
welfare.  Exposure  to  ground- level  ozone 
(or  smog)  can  cause  respiratory 
problems,  chest  pain,  and  coughing  and 
may  worsen  bronchitis,  emphysema, 
and  asthma.  Animal  studies  suggest  that 
long-term  exposure  (months  to  years)  to 
ozone  can  damage  limg  tissue  and  may 
lead  to  chronic  respiratory  illness. 
Reductions  in  emissions  of  toxic  air 
pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year. 

The  Arizona  Governor's  Task  Force 
estimates  that  if  federal  RFG  is  required 
to  be  sold  in  Phoenix,  VOC  emissions 
will  be  be  cut  by  more  than  nine  tons/ 
day.  In  addition,  all  vehicles  would 
have  improved  emissions  and  the  area 
would  also  get  reductions  in  toxic 
emissions. 

VI.  Statutory  Authority 

The  Statutory  authority  for  the  action 
proposed  today  is  granted  to  EPA  by 
sections  211(c)  and  (k)  and  301  of  the 
Clean  Air  Act,  as  amended:  42  U.S.C. 
7545(c)  and  (k)  and  7601. 

Vn.  Regulatory  Flexibility 

For  the  following  reasons,  EPA  has 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  final  rule.  EPA 
has  also  determined  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities.  In  promulgating  the  REG  and 
anti-dumping  regulations,  the  Agency 
analyzed  the  impact  of  the  regulations 
on  small  businesses.  The  Agency 
concluded  that  the  regulations  may 
possibly  have  some  economic  effect  on 
a  substantial  number  of  small  refiners, 
but  that  the  regulations  may  not 
significantly  affect  other  small  entities, 
such  as  gasoline  blenders,  terminal 
operators,  service  stations  and  ethanol 
blenders.  See  59  FR  7810-7811 
(February  16, 1994).  As  stated  in  the 
preamble  to  the  final  RFG/anti-dumping 
rule,  exempting  small  refiners  bom  the 
RFC  regulations  would  result  in  the 
failure  of  meeting  CAA  standards.  59  FR 
7810.  However,  since  most  small 
refiners  are  located  in  the  moimtain 
states  or  in  California,  which  has  its 
own  RFG  program,  the  vast  majority  of 
small  refiners  are  imaffected  by  the 
federal  RFG  requirements  (although  all 
refiners  of  conventional  gasoline  are 
subject  ta  the  anti-dumping 
requirements).  Moreover,  all  businesses, 
large  and  small,  maintain  the  option  to 
produce  conventional  gasoline  to  be 
sold  in  areas  not  obligated  by  the  Act  to 
receive  RFG  or  those  areas  which  have 
not  chosen  to  opt  into  the  RFG  program. 
A  complete  analysis  of  the  effect  of  the 
RFG/anti-dumping  regulations  on  small 
businesses  is  contained  in  the 
Regulatory  FlexibiUty  Ancdysis  which 
was  prepared  for  the  RFG  and  anti- 
diunping  rulemaking,  and  can  be  found 
in  the  docket  for  that  rulemaking.  The 
docket  number  is:  EPA  Air  Docket  A- 
92-12. 

Today's  rule  will  affect  only  those 
refiners,  importers  or  blenders  of 
gasoline  that  choose  to  produce  or 
import  RFG  for  sale  in  the  Phoenix 
ozone  nonattainment  area,  and  gasoline 
distributors  and  retail  stations  in  those 
areas.  As  discussed  above,  EPA 
determined  that,  because  of  their 
location,  the  vast  majority  of  small 
refiners  would  be  imaffected  by  the  RFG 
requirements.  For  the  same  reason,  most 
small  refiners  will  be  unaffected  by 
today's  action.  Other  small  entities, 
such  as  gasoline  distributors  and  retail 
stations  located  in  Phoenix,  which  will 
become  a  covered  area  as  a  result  of 
today's  action,  will  be  subject  to  the 
same  requirements  as  those  small 
entities  which  are  located  in  current 
RFG  covered  areas.  The  Agency  did  not 
find  the  RFG  regulations  to  significantly 
affect  these  entities. 

Vm.  Executive  Order  12866 


Under  Executive  Order  12866,^  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  4vken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Oider.^ 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

IX.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA"),  Pubhc  Uw  104-4,  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  general 
notice  of  proposed  rulemaking  or  final 
rule  that  includes  a  Federal  mandate 
which  may  result  in  estimated  costs  to 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  miUion  or  more  in  any  one  year. 
Under  Section  205,  for  any  rule  subject 
to  Section  202  EPA  generally  must 
select  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Under  Section 
203,  before  establishing  any  regulatory 
requirements  that  may  significantly  or 
imiquely  affect  small  governments,  EPA 
must  take  steps  to  inform  and  advise 
small  governments  of  the  requirements 
and  enable  them  to  provide  input. 

EPA  has  determined  that  today's  rule 
does  not  trigger  the  requirements  of 
UMRA.  The  rule  does  not  include  a 
Federal  mandate  that  may  result  in 


2  See  58  FR  51735  (October  4, 1983). 
^Id.  at  aection  8(fXlH4). 


estimated  annual  costs  to  State,  local  ot 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  f  100  million  or 
more,  and  it  does  not  establish 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments. 

X.  Submission  to  Congress 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is    ~ 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Snb|ect8  in  40  CFR  Part  80 

Environmental  protection.  Air 
pollution  control.  Fuel  additives. 
Gasoline,  Motor  vehicle  pollution. 

Deted:  February  7, 1997. 
Carol  M.  Browner. 

Administrator. 

40  CFR  part  80  is  amended  as  follo%rs: ' 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADOmVES 

1.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows: 

Authority:  Sees.  114.  211,  and  301(a)  of  the 
Qean  Air  Act,  as  amended  (42  U.S.C  7414. 
7S45  and  7601(a)). 

2.  Section  80.70  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 


fSaTO    Covwwl 


(m)  The  prohibitions  of  section 
211(k)(5)  will  apply  to  all  persons  other 
than  retailers  and  wholesale  purchaser- 
consumers  June  1, 1997.  The 
prohibitions  of  section  211(k)(5)  will 
apply  to  retailers  and  wholesale 
purchaser-consumers  July  1, 1997.  As  of 
the  effective  date  for  retailers  and 
wholesale  purchaser-consumers,  the 
Phoenix.  Arizona  ozone  nonattainment 
area  is  a  covered  area.  The  geographical 
extent  of  the  covered  area  listed  in  this 
paragraph  shall  be  the  nonattainment 
boundaries  for  the  Phoenix  ozone 
nonattainment  area  as  specified  in  40 
CFR  81.303. 

(FR  Doc.  97-3926  Filed  2-14-97;  8:45  am] 
MLUNQ  CODE  MM  M  r 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration ' 

50CFRPart679 

Poclut  No.  Ml  107312-7021-02;  I.D. 
102296B] 

RINPe48-XX69 

Flslierles  of  tt>e  Exclusive  Economic 
Zone  Off  Alaska;  Groundfish  Fishery  of 
the  Bering  Sea  and  Aleutian  Islands; 
Rnai  1997  Harvest  Specifications  for 
Groundfish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  1997  specifications  of 
groundfish  and  associated  management 
measures;  apportionment  of  reserves; 
closures  and  inseason  adjustment. 

SUMMARY:  NMFS  announces  final  1997 
harvest  specifications  of  total  allowable 
catches  (TACs),  initial  apportionments 
of  TACs  for  each  category  of  groimdfish, 
and  associated  management  measures  in 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  establish  harvest  limits  and 
associated  management  measures  for 
groundfish  during  the  1997  fishing  year. 
NMFS  is  apportioning  reserves  to  the 
initial  TACs  (ITACs)  specified  for 
certain  species  amounts  to  allow  for  full 
harvest  opportunity  of  these  TACs. 
NMFS  is  also  closing  fisheries  and 
issuing  an  inseason  adjustment  as 
specified  in  the  final  1997  groundfish 
specifications.  These  measures  are 
intended  to  conserve  and  manage  the 
groundfish  resources  in  the  BSAI. 
EFFECTIVE  DATES:  The  final  1997  harvest 
specifications  and  associated 
apportionment  of  reserves  are  effective 
at  1200  hrs.  Alaska  local  time  (A.l.t.), 
February  12, 1997  through  2400  hrs, 
A.l.t..  December  31, 1997,  or  until 
changed  by  subsequent  notification  in 
the  Federal  Register.  The  closures  to 
directed  fishing  and  inseason 
adjustment  are  effective  1200  hrs,  A.l.t., 
February  12, 1997,  through  2400  hrs, 
A.l.t.,  December  31, 1997.  Comments  on 
the  apportionment  of  reserves  and 
inseason  adjustment  must  be  submitted 
by  February  27, 1997. 
ADDRESSES:  The  final  Environmental 
Assessment  (EA)  prepared  for  the  1997 
Total  Allowable  Catch  Specifications 
may  be  obtained  from  the  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668,  Attn:  Lori  Gravel,  or  by 
calling  907-586-7229.  Comments  on  the 


apportionment  of  reserves  and  inseason 
adjustment  may  be  sent  to  Ronald  J. 
Berg  at  the  same  address.  The  final  1997 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  report,  dated 
November  1996,  is  available  from  the 
North  Pacific  Fishery  Management 
Council,  West  4th  Avenue,  Suite  306, 
Anchorage,  AK  99510-2252  (907-271- 
2809). 

FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  J.  Salveson,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

Groundfish  fisheries  in  the  BSAI  are 
goveMed  by  Federal  regulations  at  50 
CFR  part  679  that  implement  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Island  Area  (FMP).  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Coimcil  (Council) 
and  approved  by  NMFS  under  the 
Magnuson-Stevens  Fishery 
Conservatioi>and  Management  Act. 

The  FMP  and  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Council,  to 
s{>ecify  annually  the  TAG  for  each  target 
species  and  the  "other  species" 
category,  the  siun  of  which  must  be 
within  the  optimum  yield  (OY)  range  of 
1.4  million  to  2.0  million  metric  tons 
(mt)  (§679.20(a)(l)(i)).  Regulations 
under  §679. 20(c)(1)  further  require 
NMFS  to  publish  annually  and  solicit 
public  comment  on  proposed  annual 
TACs,  prohibited  species  catch  (PSC) 
allowances,  seasonal  allowances  of  the 
pollock  TAG,  and  amounts  for  the 
pollock  and  sablefish  Community 
Development  Quota  (CDQ)  reserve.  The 
final  specifications  set  forth  in  Tables  1- 
9  of  this  action  satisfy  these 
requirements.  For  1997,  the  sum  of 
TACs  is  2  million  mt. 

The  proposed  BSAI  groundfish 
specifications  and  specifications  for 
prohibited  sp>ecies  bycatch  allowances 
for  the  groundfish  fishery  of  the  BSAI 
were  published  in  the  Federal  Register 
on  November  26,  1996  (61  FR  60076), 
and  corrected  on  January  17, 1997  (62 
FR  2719).  Comments  were  invited 
through  December  23, 1996.  Two 
comments  were  received  and  are 
summarized  and  responded  to  below  in 
the  Response  to  Comments  section. 
Public  consultation  with  the  Council 
occurred  during  the  December  11-15, 
1996,  Council  meeting  in  Anchorage, 
AK.  After  considering  public  comments 
received,  as  well  as  biological  and 
economic  data  that  were  available  at  the 
Council's  December  meeting,  NMFS  is 
implementing  the  final  1997 


specifications  as  recommended  by  the 
Council. 

Interim  Specifications 

With  the  exception  of  hook-and-line 
and  pot  gear  allocation  of  sablefish, 
regulations  under  §  679.20(c)(2)(ii) 
authorize  one-fourth  of  each  proposed 
IT  AC  and  apportionment  thereof,  one- 
fourth  of  each  proposed  PSC  allowance, 
and  the  first  proposed  seasonal 
allowance  of  pollock  to  be  in  effect  on 
January  1  on  an  interim  basis  and  to 
remain  in  effect  until  superseded  by 
final  initial  specifications.  NMFS 
published  the  interim  1997 
specifications  in  the  Federal  Register  on 
November  26, 1996  (61  FR  60044),  and 
corrected  on  January  16, 1997  (62  FR 
2445).  The  final  1997  initial  groundfish 
harvest  specifications  and  prohibited 
species  bycatch  allowances  contained  in 
this  action  supersede  the  interim  1997 
specifications. 

TAG  Specifications  and  Acceptable 
Biological  Catch  (ABC) 

The  specified  TAG  for  each  species  is 
based  on  the  best  available  biological 
and  socioeconomic  information.  The 
Council,  its  Advisory  Panel  (AP),  and  its 
Scientific  and  Statistical  Committee 
(SSC)  reviewed  current  biological 
information  about  the  condition  of 
groundfish  stocks  in  the  BSAI  at  their 
September  and  December  1996 
meetings.  This  information  was 
compiled  by  the  Council's  BSAI 
Groundfish  Plan  Team  (Plan  Team)  and 
is  presented  in  the  final  1997  SAFE 
report  for  the  BSAI  groimdfish  fisheries, 
dated  November  1996.  The  Plan  Team 
annually  produces  such  a  document  as 
the  first  step  in  the  process  of  specifying 
TACs.  The  SAFE  report  contains  a 
review  of  the  latest  scientific  analyses 
and  estimates  of  each  species'  biomass 
and  other  biological  parameters.  From 
these  data  and  analyses,  the  Plan  Team 
estimates  an  ABC  for  each  species 
category. 

A  summary  of  the  preliminary  ABGs 
for  each  species  for  1997  and  otber 
biological  data  from  the  September  1996 
draft  SAFE  report  were  provided  in  the 
discussion  supporting  the  proposed 
1997  specifications  (61  FR  60076, 
November  26, 1996,  and  corrected  at  62 
FR  2719,  January  17, 1997).  The  Plan 
Team's  recommended  ABGs  were 
reviewed  by  the  SSC,  AP,  and  Council 
at  their  September  1996  meetings.  Based 
on  the  SSC's  comments  concerning 
technical  methods  and  new  biological 
data  not  available  in  September,  the 
Plan  Team  revised  its  ABC 
recommendations  in  the  final  SAFE 
report,  dated  November  1996.  The 
revised  ABC  recommendations  were 


as  a  means 


UMI 
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again  reviewed  by  the  SSC,  AP,  and 
Council  at  their  December  1996 
meetings.  While  the  SSC  endorsed  most 
of  the  Plan  Team's  recommendations  for 
1997  ABCs  set  forth  in  the  final  SAFE 
report,  the  SSC  reconmiended  revisions 
to  ABC  amoimts  calculated  for  pollock 
in  the  Bogoslof  District,  Greenland 
turbot,  and  sablefish.  These  revisions,  as 
well  as  a  siunmary  of  the  SSC's 
discussion  on  eastern  Bering  Sea 
pollock,  are  discussed  below. 

Eastern  Bering  Sea  pollock.  The  SSC 
concurred  with  the  Plan  Team's 
recommended  1997  ABC  for  eastern 
Bering  Sea  pollock  (1.13  million  mt). 
This  recommendation  was  made  after 
lengthy  discussion  about  the  desirability 
of  reducing  the  Plan  Team's 
recommended  ABC  to  respond  to 
concerns  about  future  recruitment  and 
potentially  high  fishing  mortality  of 
eastern  Bering  Sea  pollock  in  Russian 
waters.  The  SSC's  discussion  focused  on 
the  following  issues:  (1)  Choice  of 
models  used  to  estimate  1997  eastern 
Bering  Sea  stock  biomass,  (2)  choice  of 
fishing  mortality  rates  upon  which  to 
base  1997  ABC,  (3)  the  strengths  and 
weaknesses  of  the  Plan  Team's  forecast 
of  incoming  year-classes,  (4)  the  effects 
of  spatial  and  temporal  distribution  of 
fishing  effort  for  pollock  on  the 
ecosystem,  (5)  the  utility  of  foregoing 
catch  from  the  upcoming  harvest  cycle, 
(6)  impacts  of  Russian  pollock  harvests 
on  the  eastern  Bering  Sea  stock,  and  (7) 
industry  and  conservation  group 
recommendations  for  harvest  levels  in 
1997. 

The  SSC  discussed  the  relative  merits 
of  lowering  ABC  to  forego  catch  in  1997 
as  a  means  to  promote  improved  future 
recruitment  and/or  provide  additional 
fish  in  subsequent  years.  The  SSC 
concluded  that  the  high  natural 
mortality  rate  of  pollock  would  greatly 
diminish  any  foregone  catch  before  it 
could  contribute  to  the  next  spawning 
cycle  or  before  it  became  vulnerable  to 
the  next  fishing  season.  Furthermore, 
pollock  recruitment  is  highly  variable  at 
all  levels  of  spawning  stock  size,  so  the 
addition  of  a  small  increment  in 
spawning  biomass  through  foregone 
catch  in  1997  likely  would  have  no 
discernible  impact  on  future 
recruitment,  llie  SSC  concluded  that 
uncertainty  in  estimates  of  future 
recruitment  is  a  function  of  a  declining 
population  biomass,  variability  in 
environmental  conditions  affecting 
yoimg  pollock,  an  unquantifiable  level 
of  removals  of  eastern  Bering  Sea 
pollock  in  Russian  waters,  and 
variability  in  the  asstuned  linear 
relationship  between  age  1  pollock  in 
the  NMFS  bottom  trawl  svuvey  and 
recruitment  at  age  3.  If  pollock  biomass 


continues  to  decline,  fishing  mortality 
will  be  adjusted  downward  for 
increasingly  conservative  management 
in  future  years.  In  1997,  data  from  a 
scheduled  NMFS  hydroacoustic  trawl 
siuvey  will  be  used  to  assess  the  status 
of  this  stock,  as  well  as  any  necessary 
changes  in  its  management  for  1998. 

Bogoslof  pollock.  NMFS  1996  survey 
data  are  used  to  estimate  the  biomass  of 
Bogoslof  pollock  at  682,000  mt,  a 
significant  reduction  from  the  1995 
estimate  of  1.1  million  mt.  The  Plan 
Team  reconunended  an  ABC  of  115,000 
mt  based  on  a  fishing  mortality  rate  of 
about  21  percent  applied  to  a  projected 
1997  biomass  of  558,000  mt.  The  SSC 
believed  the  Bogoslof  ABC  should  be 
reduced  by  the  ratio  of  ciurent  biomass 
to  target  biomass,  where  target  biomass 
is  assmned  to  be  2  million  mt. 
Consequently,  the  SSC  recommended  a 
1997  Bogoslof  ABC  of  32,100  mt.  The 
corresponding  overfishing  level,  43,800 
mt,  is  estimated  using  a  30-percent 
exploitation  rate  adjusted  by  the  ratio  of 
current  to  target  biomass. 

The  Council  recommended  that 
pollock  be  closed  to  directed  fishing  in 
the  Bogoslof  District  and  that  a  TAC  of 
1,000  mt  be  estabhshed  to  provide  for 
bycatch  in  other  groundfish  fisheries. 
Tliis  recommendation  was  intended  to 
accommodate  uncertainty  about 
whether  or  not  Bogoslof  pollock  are  a 
distinct  self-sustaining  population  or 
siuplus  fish  from  the  shelf  populations. 
The  Council's  TAC  recommendation 
also  addresses  concerns  about  the 
potential  impacts  of  imdociunented 
fishing  effort  in  the  Russian  zone  on 
yoimg  pollock  that  are  primarily 
considered  to  be  of  U.S.  origin.  The 
Council's  TAC  recommendation  is 
adopted  in  these  final  specifications 
(Table  1). 

Greenland  turbot.  The  Plan  Team's 
ABC  recommendation  for  Greenland 
turbot  (16,800  mt)  was  based  on  a  stock 
synthesis  analysis  of  the  status  of  this 
resource  that  is  sensitive  to  the  relative 
contributions  of  the  longhne  and  trawl 
fisheries  to  the  total  fishing  mortality.  In 
recent  years,  the  longline  fleet  has  taken 
about  80  percent  of  the  total  catch. 
Based  on  the  assumption  that  the 
longline  fleet  will  continue  to  take  this 
proportion  of  total  catch,  the  Plan  Team 
recommended  an  ABC  based  on  an 
exploitation  rate  of  0.346.'However,  the 
SSC  asserted  that  difficulties  exist  in 
predicting  the  percentage  of  the  total 
catch  that  trawl  and  longline  gear  will 
harvest  and  believed  that  a  50/50  split 
should  be  assumed  in  the  development 
of  ABC.  This  assumed  split  dictates  an 
exploitation  rate  of  0.253,  adjusted  by  a 
ratio  of  the  current  female  spawning 
biomass  and  the  B4o%  female  spawning 


biomass  (.94)  as  required  under  the 
Council's  management  strategy  set  out 
under  Amendment  44  to  the  FtAP.  The 
application  of  this  adjusted  rate  to  the 
projected  1997  exploitable  biomass 
results  in  an  ABC  of  14,400  mt.  The 
declined  status  of  this  resource  further 
prompted  the  SSC  to  recommend  a 
phase  in  of  the  ABC  over  a  2-year 
period.  Therefore,  given  that  the  ABC 
recommended  by  the  SSC  for  this 
species  in  1996  was  10,300  mt.  the  1997 
ABC  suggested  by  the  SSC  is  12,350  mt. 

The  SSC  conoirred  with  the  Plan 
Team's  recommendation  that  the  ABC 
be  split  so  that  two-thirds  of  the  TAC  is 
apportioned  to  the  Bering  Sea  subarea 
and  one-third  is  apportioned  to  the 
Aleutian  Islands  subarea.  The  intent  of 
this  apportionment  is  to  spread  fishing 
effort  over  a  larger  area  and  to  avoid 
localized  depletion.  Using  the  SSCs 
recommended  total  ABC.  this 
apportionment  scheme  results  in  eastern 
Bering  Sea  and  Aleutian  Islands  ABCs 
of  8,275  mt  and  4,075  mt,  respectively. 
The  Council  concurred  with  die  SSC's 
recommendation  for  ABC  and  adopted  a 
9,000-mt  TAC,  as  reconunended  by  the 
AP,  with  6,030  mt  and  2,970  mt 
apportioned  to  the  Bering  Sea  and 
Aleutian  Islands  subareas,  respectively. 

Sablefish.  The  final  1997  SAFE  report 
presents  a  revised  assessment  of 
exploitable  biomass  for  BSAI  and  Gulf 
of  Alaska  sablefish  that  is  higher  relative 
to  the  preUminary  assessment 
developed  by  the  Plan  Team  in 
September  1996.  This  increase  results 
from  technical  adjustments  to  the 
assessment  model. 

Nonetheless,  the  model  indicates  a 
declining  trend  in  biomass  due  to  low 
recruitment  since  1981.  A  significant 
chance  exists  that  biomass  will  drop 
below  the  lowest  observed  levels  (post 
1979)  by  the  year  2001.  The  Plan  Team's 
ABC  recommendation,  3,060  mt  for  the 
combined  Bering  Sea  and  Aleutian 
Islands  subareas,  would  result  in  an 
increase  in  actual  exploitation  rate.  This 
fact,  combined  with  15  years  of  low 
recruitment  prompted  the  SSC  to  defer 
to  the  NMFS  stock  assessment  authors' 
more  conservative  recommendation  for 
ABC;  1,308  mt  for  the  eastern  Bering  Sea 
and  1,367  mt  for  the  Aleutian  Islands. 

The  Council  adopted  the  SSC's 
recommendations  for  the  1997  ABCs. 
The  final  ABCs  are  listed  in  Table  1. 

The  Council  adopted  the  AP's 
recommendations  for  TAC  amounts. 
These  recommendations  were  based  on 
the  final  ABCs  as  adjusted  for  other 
biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  in  the  required  OY  range 
of  1.4-2.0  million  mt.  None  of  the 
Council's  recommended  TACs  for  1997 
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exceeds  the  final  1997  ABC  for  any 
species  category.  Therefore,  NMFS  finds 
that  the  recommended  TACs  are 
consistent  with  the  biological  condition 
of  groundfish  stoclcs.  The  final  TACs 
and  overfishing  levels  for  groundfish  in 
the  BSAI  area  for  1997  are  given  in 
Table  1  of  this  action. 

Apportionment  of  TAG 

Except  for  the  hook-and-line  and  pot 
gear  allocation  of  sablefish,  each 
species'  TAC  initially  is  reduced  by  15 


percent  to  establish  the  IT  AC  for  each 
species  (§  679.20(b)(l)(i)).  The  sum  of 
the  15-percent  amounts  is  the  reserve. 
One-half  of  the  pollock  TACs  placed  in 
reserve  is  designated  as  a  community 
development  quota  (CDQ)  reserve  for 
use  by  CDQ  participants  (§  679.31(a)(1)). 
The  remainder  of  the  reserve  is  not 
designated  by  species  or  species  group, 
and  any  amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  the 
"other  species"  category  during  the 


year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing. 

Table  1  lists  the  final  1997  ABC,  TAC, 
and  ITAC  amounts,  overfishing  levels, 
and  initial  apportionments  of 
groundfish  in  the  BSAI.  The 
apportionment  of  reserves  to  certain 
species  ITAC  amounts,  as  well  as  the 
apportionment  of  TAC  amounts  among 
fisheries  and  seasons,  are  discussed 
below. 


Table  1.— Final  1997  Acceptable  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC  (ITAC), 
AND  Overfishing  Levels  of  Groundfish  in  the  Bering  Sea  and  Aleutian  Islands  Area  ^ 


wpodcs 


Poaock: 

Bering  Sea  (BS)  

Aleutian  Islands  (Al) 

Bogoslof  District  

Pacific  cod  

Sablefish: 

BS „ 

Al  

Atka  mackerel  Total 

Western  Al 

Central  Al  

Eastern  AI/BS 

Yelowfin  sole 

Rock  sole 

Greenland  turtxX  Total  ... 

BS 

Al  „ 

Arrowtoolh  flounder 

Flattiead  sole 

OVnet  flatfish*  

Pactflc  ocean  perch: 

BS 

Al  Total 

Western  Al  

Central  Al  

Eastern  Al  

Ottw  red  rockfish: '  BS  .. 
StiarpchirVNorttiem:  Al  ... 
Shortraker/Rougheye:  Al 
Other  rockfish  <^ 

BS 

Al  

Squkl 

Other  Species' 


Totals 


ABC 


,130.000 
28.000 

32,100 
306.000 

1.308 

1,367 

66.700 

32.200 

19.500 

15,000 

233,000 

296.000 

12.350 

8,275 

4,075 

108,000 

101.000 

97.500 

2.800 
12,800 
6,390 
3.170 
3.240 
1.050 
4.360 
938 

373 

714 

1.970 

25.800 


2.464.130 


TAC 


1,130,000 

28,000 

1.000 

270.000 

1,100 

1,200 

66,700 

32,200 

19,500 

15,000 

230.000 

97.185 

9.000 

6,030 

2,970 

20.760 

43.500 

50.750 

2.800 
12.800 
6.390 
3.170 
3.240 
1.050 
4,360 
938 

373 

714 

1,970 

25,800 


2,000.000 


ITAC  2  3 


960,500 

23.800 

850 

229.500 

468 

255 

56.695 

27.370 

16.575 

12.750 

195.500 

82.607 

7,650 

5.12S 

2.525 

17.646 

36.975 

43.138 

2.380 
10.880 
5.431 
2.695 
2.754 

893 
3.706 

797 

317 

607 

1,675 

21.930 


1.698.769 


Overfishing 
level 


1.980.000 

38,000 

43.800 

418.000 

2.750 

2.860 

81.600 


339.000 

427.000 

22,600 


167,000 
145,000 
150,000 

5,400 
25,300 


1.400 
5.810 
1.250 

497 

952 

2.620 

138.000 


3,998.839 


■  Amounts  are  in  metric  tons.  These  amounts  apply  to  ttie  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  area  unless  otherwise  specified. 
WKh  the  exception  of  poikx:k,  and  for  the  purpose  of  these  specifications,  tfie  BS  includes  the  Bogoslof  District 

'  Except  for  ttie  portion  of  the  sat>lefish  TAC  allocated  to  hook-and4ine  and  pot  gear,  15  percent  of  each  TAC  is  put  into  a  reserve.  The  ITAC 
tor  each  species  is  the  remainder  of  the  TAC  after  ttie  subtractkm  of  these  reserves.  One-half  of  the  amount  of  ttie  pollock  TACs  placed  in  re- 
serve, or  7.5  percent  of  the  TACs,  is  designated  as  a  CDQ  resen/e  for  use  by  CDQ  participants  (See  §679.31  (a)(1)). 

}  Twenty  percent  of  ttie  sat)leflsh  TAC  alkx:ated  to  hook-arxj-line  gear  or  pot  gear  Is  resen/ed  for  use  by  CDQ  participants  (See  §  679.31(c)). 
Regulations  at  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAC  for  the  hook-and-line  and  pot  gear  aik>cation  for  sablefish.  This 
ITAC  for  satjiefish  reflected  in  Table  1  Is  for  trawl  gear  only. 

'"Ottier  flatfish"  Includes  all  flatfish  species  except  for  Pacific  halibut  (a  prohibited  species),  flathead  sole.  Greenland  turbot.  rock  sole.  yelk>w- 
fn  sole,  arxj  anowtooth  flourxter. 

'  "Other  red  rockfish"  Irx^iudes  shortraker,  rougfwye,  sharpdiin,  and  norttiem. 

<^  "Other  rockfish"  Includes  ail  Sebastes  and  Sebastolobus  species  except  for  Pacific  ocean  perch,  sharpchin.  northern,  shortraker.  and 
rougheye. 

'  "Other  species"  includes  sculpins.  sharks,  skates,  eulachon,  smelts,  capelin.  and  octopus. 
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Apportionment  of  Reserves 

The  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  IT  AGs  specified  for 
the  following  species  need  to  be 
supplemented  from  the  nonspecific 
reserve  because  U.S.  fishing  vessels 
have  demonstrated  the  capacity  to 
harvest  the  full  TAG  amounts:  Pollock 
in  the  Bering  Sea  subarea.  pollock  in  the 
Aleutian  Islands  subarea,  Atka  mackerel 
in  the  BSAI,  Pacific  ocean  perch  in  the 


Aleutian  Islands  subarea,  and  Pacific 
cod  in  the  BSAI.  Initial  TAGs  for  these 
species  have  been  supplemented  from 
the  nonspecific  reserve  during  the  past 
5  years,  and  no  reason  exists  to  not 
make  available  the  full  TAG  amounts  for 
these  species  at  the  beginning  of  the 
fishing  year  to  enhance  the  ability  of  the 
industry  to  plan  accordingly.  During  its 
December  1996  meeting,  die  Gouncil 
specifically  received  testimony  from 
representatives  for  the  Pacific  cod 


industry  to  release  reserves  at  the 
beginning  of  the  year  and  in  a  manner 
that  complies  with  the  apportionment  of 
the  initial  ITAC  (see  below). 

Therefore,  in  accordance  with 
§  679.20(b)(3).  NMFS  is  apportioning 
amounts  from  the  reserve  necessary  to 
increase  the  initial  TAG  to  the  full  TAG 
amount  for  the  following  species,  except 
for  pollock,  where' the  TAG  still  is 
reduced  by  7.5  percent  to  provide  for 
the  CDQ  reserve. 


Species — area  or  subarea 


Pollock— Bering  Sea 

Pollock— Aleutian  Is. 

Atka  Mackerel-Western  Aleutian  Is 

Atka  Mackerel— Central  Aleutian  Is 

Atka  mackerel — Eastern  Aleutian  Is.  and  Bering  Sea  Sut)area 

Pacific  Ocean  perch — Western  Aleutian  Is „. 

Pacific  Ocean  perch— Central  Aleutian  Is 

Pacifk:  Ocesm  perch— Eastern  Aleutian  Is 

Pacific  cod— BSAI 


Total 


This  apportionment  of  reserve  is 
consistent  with  §  679.20(b)(3).  If 
applicable,  these  TAGs  are  apportioned 
among  seasons  or  gear  types  as 
authorized  below. 

Seasonal  Allowances  of  Pollock  TAGs 

Under  §  679.20(a)(5)(i)(A),  the  pollock 
TAG  for  each  subarea  or  district  of  the 
BSAI  is  divided,  after  subtraction  of 
reserves  (§  679.20(b)(1)),  into  two 
seasonal  allowances.  The  first  allowance 
is  available  for  directed  fishing  from 
January  1  to  April  15  (roe  season)  and 
the  second  allowance  is  available  fi*om 
September  1  until  November  1  (non-roe 
season). 

The  Gouncil  recommended  that  the 
seasonal  allowances  for  the  Bering  Sea 


pollock  roe  and  non-roe  seasons  be 
specified  at  45  percent  and  55  percent 
of  the  TAG  amounts,  respectively  (Table 
2).  These  percentages  are  unchanged 
since  1993.  As  in  past  years,  the  pollock 
TAG  amounts  specified  for  the  Aleutian 
Islands  subarea  and  the  Bogoslof  District 
are  not  seasonally  apportioned. 

When  specifying  seasonal  allowances 
of  the  pollock  TAG.  the  Gouncil  and 
NMFS  considered  the  factors  specified 
in  section  14.4.10  of  the  FMP.  A 
discussion  of  these  factors  relative  to  the 
roe  and  non-roe  seasonal  allowances 
was  presented  in  the  proposed  1995 
specifications  for  BSAI  groundfish  (59 
FR  64383.  December  14, 1994).  At  this 
time,  the  Gouncil's  findings  are 


unchanged  from  those  set  forth  for  1995, 
given  that  the  relative  seasonal 
allowances  are  the  same. 

Apportionment  of  the  Pollock  TAG  to 
the  Inshore  and  Offiihore  Components 

Regulations  at  §679.20(a)(6)(i)  require 
that  the  pollock  TAG  amounts  sp>ecified 
for  the  BSAI  be  allocated  35  p>ercent  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  and  65 
percent  to  vessels  catching  pollock  for 
processing  by  the  offshore  component. 
Definitions  of  these  components  are 
found  at  §679.2.  The  1997  TAG  . 
specifications  are  consistent  with  these 
requirements  (Table  2). 


Table  2.— Seasonal  Allowances  of  the  Inshore  and  Offshore  Component  Allocations  of  Pollock  TAC 

Amounts  ^  2 


subarea 

TAC 

ITAC  3 

Roe  season* 

Norvroe  sea- 

sons 

BenngSea: 

Inshore 

365,837 

679.413 

1.045.250 

9,065 
16.835 
25.900 

298 
552 
850 

164.627 
305.736 
470,363 

9.065 
16.835 
25.900 

298 
552 
850 

201.210 
373.677 
574,887 

(*) 
(') 
{') 

(») 
C) 

(*) 

Offshore 

Aleutian  Islands: 

Inshore 

1,130.000 

Offshore „ _ 

Bogoslof  Distrk± 

Inshore „ 

28,000 

Offshore 

1,000 

^  TAC  '  total  alk>wat>le  catch. 

2  Based  on  an  offshore  component  alk)cation  of  65  percent  (ITAC)  and  an  inshore  component  aBocatkxi  of  36  percent  (ITAC). 

3  ITAC  =  initial  TAC  =  85  percent  of  TAC  for  the  Bogostof  District  and  92.5  percent  of  TAC  for  the  Benng  Sea  and  Aleutian  Islands  sulareas. 
The  ITAC  for  ttie  Bering  Sea  and  Aleutian  Islands  sutiareas  reflects  the  apportionment  of  nonspecifted  reserve  anxxjnts. 
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4  January  1  through  April  15— based  on  a  45/55  split  (roe  >  45  percent).  Up  to  100  percent  of  the  IT  AC  specified  for  the  Aleutian  Islands  suth 
area  arxj  the  Bogo^of  District  may  be  harvested  during  the  roe  season. 
s  September  1  until  November  1  — based  on  a  45/55  split  {non-roe  =  55  percent). 
*  Remainder. 

Apportionment  of  the  Pollock  TAG  to  the  Western  Alaska  Conununity  Development  Quota 

Regulations  at  §  679.31(a)(1)  require  one-half  of  the  pollock  TAG  placed  in  the  reserve  for  each  subarea  or  district, 
or  7.5  percent  of  each  TAG.  be  assigned  to  a  GDQ  reserve  for  each  subarea  or  district.  The  1997  GDQ  reserve  amounts 
for  each  subarea  are  as  follows: 


BSAI  subarea 


Behng  Sea  

Aleutian  Islands 
Bogoslof 


Total 


Pollock 
CDQ 
(mt) 


84.750 

2,100 

75 


86,925 


Under  regulations  eoveming  the  GDQ  program  at  subpart  G  of  part  679,  NMFS  may  allocate  the  1997  pollock 
GDQ  reserves  to  eligible  Western  Alaska  communities  or  groups  of  communities  that  have  an  approved  community 
development  plan  (uDP).  NMFS  has  approved  six  GDPs  and  associated  percentages  of  the  GDQ  reserve  for  each  GDP 
recipient  for  1996-98  (60  FR  66516,  December  22,  1995).  Table  3  lists  the  approved  GDP  recipients,  and  each  recipient's 
allocation  of  the  1997  pollock  GDQ  reserve  for  each  subarea. 

Table  3.— Approved  Shares  (Percentages)  and  Resulting  Allocations  and  Seasonal  Allowances  (Metric 
Tons)  of  the  1997  Pollock  CDQ  Reserve  Specified  for  the  Bering  Sea  (BS)  and  Aleutian  Islands  (A!) 
Subareas,  and  the  Bogoslof  District  (BD)  among  Approved  CDP  Recipients 


CDP  recipient 


Aleutian  Pribilof  Islarxj  Comnxjnity  Developn>ent  Assn 


Total 


Bristol  Bay  Economic  Development  Corp 


Total 

Central  Bering  Sea  Fishermen's  Assn 


Total 

Coastal  Villages  Fishing  Coop 


"Rotal 


Norton  Sourxl  Fisheries  Development  Corp 


Total 


YiAon  Delta  Fisheries  Development  Corp 


Total 
Total 


Percent 


16 


20 


25 


22 


13 


100 


Area 


BS 

Al 

BD 


BS 

Al 

BD 

BS 

Al 

BD 

BS 

Al 

BD 


BS 

Al 

BD 


BS 

Al 
BD 


Allocation 


13,560 

336 

12 

13.908 

16,950 

420 

15 

17,385 

3.390 

84 

3 

3,477 

21,188 

525 

19 

21.732 

18,645 

462 

16 

19.123 

11.017 

273 

10 

11.300 


86.925 


Roe-season 
allowance  ■ 


6,102 

336 

12 

6,450 

7,627 

420 

15 

8,062 

1.526 

84 

3 

1.613 

9,535 

525 

19 

10,079 

8,390 

462 

16 

8,868 

4,958 

273 

10 

5.241 


40.313 


^  No  rrxxe  ttian  45  percent  of  a  CDP  recipient's  1997  Bering  Sea  pollock  aNocatkxi  may  be  harvested  during  ttw  polkxk  roe  season.  Jartuary  1 
through  April  15.  Up  to  100  percent  of  a  redpienfs  1997  Aleutian  Islands  or  Bogostof  District  poltock  alk)catk)n  may  be  harvested  duririg  this  time 
period. 


Allocation  of  the  Pacific  Cod  TAG 

Under  §  679.20(a)(7),  2  percent  of  the 
Pacific  cod  TAG  is  allocated  to  vessels 
using  jig  gear.  51  percent  to  vessels 
using  hook-and-line  or  pot  gear,  and  47 
percent  to  vessels  using  trawl  gear.  The 
portion  of  the  Pacific  cod  TAG  allocated 
to  trawl  gear  is  further  allocated  50 
percent  to  catcher  vessels  and  SO 


percent  to  catcher/processor  vessels 
(§679.20(a)(7)(i)(B)). 

At  its  December  1996  meeting,  the 
Gouncil  recommended  seasonal 
allowances  of  the  portion  of  the  Pacific 
cod  TAG  allocated  to  vessels  using 
hook-and-line  or  pot  gear.  Seasonal 
allowances  are  authorized  under 
§679.20(a)(7)(iv)  for  the  following  three 
time  periods:  January  1  through  April 
30;  May  1  through  August  31;  and 


September  1  through  December  31.  The 
intent  of  the  seasonal  allowances  is  to 
provide  for  the  harvest  of  Pacific  cod 
when  flesh  quality  and  market 
conditions  are  optimum  and  Pacific 
halibut  bycatch  rates  are  low.  The 
Council's  recommendations  for  seasonal 
allowances  are  based  on:  (1)  Seasonal 
distribution  of  Pacific  cod  relative  to 
prohibited  species  distributions,  (2) 


UMI 
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variations  in  prohibited  species  bycatch 
rates  experienced  in  the  Pacific  cod 
fisheries  throughout  the  year,  and  (3) 
economic  effects  of  seasonal  allowances 
of  Pacific  cod  on  the  hook-and-line  and 
pot  gear  fisheries.  Regulations  at 
§679.20(a)(7)(iv)(C)  authorizeNMFS, 
after  consultation  with  the  Council,  to 


determine  the  manner-in  which  an 
unused  portion  of  a  seasonal  allowance 
of  Pacific  cod  will  be  reapportioned  to 
remaining  seasons  during  the  same 
fishing  year.  Accordingly,  the  Council 
recommmended  that  any  unused 
portion  of  the  first  seasonal  Pacific  cod 
allowance  specified  for  the  Pacific  cod 


hook-and-line  or  pot  gear  fishery  be 
reapportioned  to  the  third  seasonal 
allowance.  NMFS  concurs  with  this 
recommendation.  The  gear  allocations 
and  associated  seasonal  allowances  of 
the  Pacific  cod  TAG  are  specified  in 
Table  4. 


Table  4.— 1997  Gear  Shares  of  the  BSAI  Pacific  Cod  TAG 


Gear 


Jig  

Hook-and-line  and  pot  gear 


Trawl  gear  2; 

Total 

Catcher  vessel 

Catcher/processor 


Total 


Percent 
TAC 


2 

51 


47 


100 


Share  TAC 
(mt) 


5.400 
137,700 


126,900 
63,450 
63,450 


270,000 


Seasonal  apportionment 


Date 


Jan.  1-Oec.  31 
Jan.  1-Apr.  30  . 
May  1-Aug.  31 
Sep.  1-Dec.  31 

Jan.  1-Dec.  31 


Percent 


100 
7Z 
23 

4 

100 


Amount  (mt) 


5,400 

'  100.521 

31,671 

5,508 

126,900 


'  Any  unused  portion  of  the  first  seasonal  Pacifk:  cod  allowance  specified  for  the  Pacific  cod  hook-and-line  or  pot  gear  fishery  win  be  reaooor- 
tioned  to  the  third  seasonal  allowance  ^^ 

^J**^  S2?'°I]  °*  ^^  Pacific  cod  TAC  allocated  to  trawl  gear  is  apportioned  50  percent  to  catcher  vessels  and  50  percent  to  catcher/processors 
under  §679.20(a)(7)(i)(B). 


Sablefish  Gear  Allocation  and  CDQ 
Allocations  for  Sablefish 

Regulations  at  §  679.20(a)(4)  require 
that  sablefish  TACs  for  the  BSAI 
subareas  be  divided  between  trawl  and 
hook-and-line/pot  gear  types.  Gear 


allocations  of  TACs  are  established  in 
the  following  proportions:  Bering  Sea 
subarea:  Trawl  gear — 50  percent;  hook- 
and-line/pot  gear — 50  percent;  and 
Aleutian  Islands  subarea:  Trawl  gear — 
25  percent;  hook-and-line/pot  gear — 75 
percent.  In  addition,  regulations  under 


§  679.31(c)  require  NMFS  to  withhold 
20  percent  of  the  hook-and-line  and  pot 
gear  sablefish  allocation  as  sablefish 
CDQ  reserve.  Gear  allocations  of 
sablefish  TAC  and  CDQ  reserve  amounts 
are  specified  in  Table  5. 


Table  5.- 

-1997  Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TACS 

Subarea 

Gear 

Percent  of 
TAC  (mt) 

Share  of 
TAC  (mt) 

Initial  TAC 
(mt) 

CDQ  re- 
serve 

Bering  Sea 



Trawl 

Hook-and-line/pot  gear* _ „. 

Trawl 

Hook-and-line/pot  gear* _. 

50 
50 

550 
550 

468 

N/A 

N/A 
110 

Total 

1,100 

468 

110 

Aleutian  Islands 

25 
75 

300 
900 

255 

N/A 

N/A 
180 

Total 

1,200 

255 

180 

'Except  for  the  sat)tefish  hook-and-line  and  pot  gear  aHocatkw,  15  percent  of  TAC  is  appoctkxied  to  reserve.  The  ITAC  is  the  remainder  of  the 
TAC  after  the  sut>traction  of  these  reserves. 

2  For  the  portion  of  the  sablefish  TAC  allocated  to  vessels  using  hook-and-line  or  pot  gear,  20  percent  of  the  alkxated  TAC  is  reserved  for  ise 
t)y  CDQ  partkapants.  Regulatk>ns  at  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAC  for  sablefish  alkxated  to  hook-and-line  or  pot 
gear.  "^ 


Under  regulations  governing  the 
sablefish  CDQ  program  at  subpart  C  of 
part  679.  NMFS  may  allocate  the  1997 
sablefish  CDQ  reserve  to  eligible 
Western  Alaska  communities  or  groups 


of  communities  that  have  an  approved 
CDP.  NMFS  has  approved  seven  CDPs 
and  associated  percentages  of  the 
sablefish  CDQ  reserve  for  each  CDP 
recipient  for  1995-97  (59  FR  61877, 


December  2, 1994).  Table  6  lists  the 
approved  CDP  recipients  and  each 
recipient's  allocation  of  the  1997 
sablefish  CDQ  reserve  for  each  subarea. 


Table  6.— Approved  Shares  (Percentages)  and  Resulting  Allocations  (mt)  of  the  1997  Sablefish  CDQ  Re- 
serve Specified  for  the  Bering  Sea  (BS)  and  Aleutian  islands  (Al)  Subareas  Among  Approved  CDP  Re- 
cipients 


Sablefish  CDP  recipient 

Area 

Percent 

Alkx^ation  (mt) 

Atka  Fishermen's  Association „ „ _. 

BS 

0 

0 
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Table  6.— Approved  Shares  (Percentages)  and  Resulting  Allocations  (mt)  of  the  1997  Sablefish  CDQ  Re- 
serve Specified  for  the  Bering  Sea  (BS)  and  Aleutian  Islands  (AI)  Subareas  Among  Approved  CDP  Re- 
cipients—Continued 


Sabtefish  CDP  recipient 


Bristol  Bay  Economic  Development  Corp 

Coastal  VHages  Fishing  Cooperative -.. 

Norton  Sound  Economic  Development  Corporation  

Pribiiof  IslarKJ  Fishermen  

Yukon  Delta  Fisheries  Development  Association 

Aleutian  Pribiiof  Islands  Community  Development  Association 

Total  


Area 


At 

BS 

AI 

BS 

AI 

BS 

AI 

BS 

AI 

BS 

AI 

BS 

AI 

BS 
AI 


Percent 


0 

0 

25 

0 

25 

25 

30 

0 

0 

75 

10 

0 

10 


100 
100 


Allocation  (mt) 


0 

0 

45 

0 

45 

28 

54 

0 

0 

82 

18 

0 

18 


110 
180 


Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  for  Crab,  Halibut,  and 
Herring 

PSC  limits  of  C.  bairdi  Tanner  crab  in 
Bycatch  Limitation  Zones  (50  CFR 
679.2)  of  the  Bering  Sea  subarea  and  for 
Pacific  halibut  throughout  the  BSAI  are 
established  under  §  679.21(e)  as  follows: 
— Zone  1  trawl  fisheries,  1  million  C. 

bairdi  Tanner  crabs; 
— Zone  2  trawl  fisheries,  3  million  C. 

bairdi  Tanner  crabs; 
—BSAI  trawl  fisheries,  3,775  mt 

mortality  of  Pacific  halibut; 
— BSAI  nontrawl  fisheries,  900  mt 

mortality  of  Pacific  halibut; 

Regulations  at  §  679.21(e)  also  require 
that  a  PSC  limit  for  red  king  crab  in 
Zone  1  and  for  Pacific  herring  in  the 
BSAI  be  specified  annually  based  on 
abundance  and  spawning  biomass 
criteria.  Under  new  regulations 
implementing  Amendment  37  to  the 
FMP  (61  FR  65985,  December  16, 1996), 
the  1997  red  king  crab  PSC  limit  in  zone 
1  is  100,000  crab  based  on  the  following 
criteria  set  out  at  §679.21(e)(l)(i)(B): 
The  number  of  mature  female  red  king 
crab  is  above  the  threshold  of  8.4 
million  mature  crab  and  the  effective 
spawning  biomass  is  greater  than  14.5 
but  less  than  55  million  lbs  (24,948  mt). 
Based  on  a  length-based  analysis  of 
NMFS  1996  trawl  survey  data,  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G)  estimates  the  abundance  of 
mature  females  is  10.2  million  crab  and 
effective  spawning  biomass  is  20.3 
million  lbs  (9,206  mt). 

The  PSC  limit  of  Pacific  herring 
caught  while  conducting  any  trawl 
operation  for  groundfish  in  the  BSAI  is 
1  percent  of  the  annual  eastern  Bering 
Sea  herring  biomass  (§  679.21(e)(v)).  The 
best  estimate  of  1997  herring  biomass  is 


157,887  mt.  This  amount  was  derived 
using  1996  survey  data  and  an  age- 
structured  biomass  projection  model 
developed  by  ADF&G.  Therefore,  the 
herring  PSC  limit  for  1997  is  1,579  mt. 

The  C.  bairdi  PSC  limits  currently 
established  in  regulations  are  subject  to 
change  pending  the  approval  of 
Amendment  41  to  the  FMP  adopted  by 
the  Council  at  its  September  1996 
meeting.  A  proposed  rule  to  implement 
Amendment  41  was  published  in  the 
Federal  Register  on  January  2, 1997  (62 
FR  85).  Based  on  the  proposed  rule  and 
pending  approval  of  Amendment  41  by 
NMFS,  the  1997  C.  bairdi  PSC  limit  in 
Zones  1  and  2  would  be  adjusted 
downward  to  750,000  crab  and 
2,100,000  crab,  respectively.  If 
,  Amendment  41  is  not  approved,  the  C. 
bairdi  PSC  limits  will  remain 
unchanged.  At  its  December  1996 
meeting,  the  Council  also  adopted  a  new 
PSC  Umit  for  C.  opilio  Tanner  crab. 
NMFS  anticipates  that  a  proposed  rule, 
as  well  as  a  proposed  1997  PSC  limit  for 
C.  opilio  crab,  will  be  published  in  the 
Federal  Register  for  public  review  and 
comment  by  March  1997. 

Regulations  under  §  679.21(e)(3) 
authorize  the  apportionment  of  each 
PSC  limit  into  PSC  allowances  for 
specified  fishery  categories.  Regulations 
at  §679.21(e)(3)(iv)  specify  seven  trawl 
fishery  categories  (midwater  pollock, 
Greenland  turbot/arrowtooth  flounder/ 
sablefish,  rock  sole/flathead  sole/other 
flatfish,  yellowfin  sole,  rockfish.  Pacific 
cod,  and  bottom  pollock/ Atka  mackerel/ 
"other  species").  Regulations  at 
§679.21(e)(4)(ii)  authorize  the 
apportionment  of  the  nontrawl  halibut 
PSC  limit  among  five  fishery  categories 
(Pacific  cod  hook-and-line,  sablefish 
hook-and-line,  groundfish  pot  gear, 
groundfish  jig  gear,  and  other  nontrawl 


fishery  categories).  The  fishery  bycatch 
allowances  for  the  trawl  and  nontrawl 
fisheries  are  listed  in  Table  7. 

Regulations  at  §679.21(e)(3)(ii)(B) 
require  that  an  amount  of  the  red  king 
crab  PSC  limit  be  specified  for  the  red 
king  crab  savings  subarea  (RKCSS), 
defined  at  §679.21(e)(3)(ii)(B)(I),  if  the 
subarea  is  open  to  fishing  by  vessels 
using  nonpelagic  trawl  gear.  Under 
provisions  of  these  regulations,  the 
RKCSS  will  be  open  to  fishing  with 
nonpelagic  trawl  gear  in  1997  because 
ADF&G  had  established  a  1996 
guideline  harvest  level  for  the 
commercial  red  king  crab  fishery  in 
Bristol  Bay.  Consistent  with 
§679.21(e)(3)(ii)(B)(2),  the  red  king  crab 
bycatch  allowance  specified  for  the 
RkCSS  is  an  amount  equal  to  35  percent 
of  the  red  king  crab  bycatch  allowance 
recommended  by  the  Council  for  the 
rock  sole/flathead  sole/other  flatfish 
fishery  category  (75,000  crab),  or  26,250 
crab.  The  bycatch  allowance  specified 
in  Table  7  for  the  rock  sole/flathead 
sole/other  flatfish  fishery  category  is 
reduced  correspondingly  to  48,750  crab. 
When  the  total  number  of  red  king  crab 
taken  by  trawl  vessels  fishing  in  the 
RKCSS  reaches  the  specified  bycatch 
allowance,  further  directed  fishing  for 
groundfish  in  the  RKCSS  by  vessels 
using  nonpelagic  trawl  gear  will  be 
prohibited. 

The  fishery  bycatch  allowances  listed 
in  Table  7  reflect  the  recommendations 
made  to  the  Council  by  its  AP.  With  the 
exception  of  the  red  king  crab  bycatch 
allowance  specified  for  the  RKCSS, 
these  recommendations  generally  reflect 
those  established  for  1996.  The 
prohibited  species  bycatch  allowances 
primarily  were  based  on  1996  bycatch 
amounts,  anticipated  1997  harvest  of 
groundfish  by  trawl  gear  and  fixed  gear, 
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and  assumed  halibut  mortality  rates  in 
the  different  groundfish  fisheries. 

Regulations  at  §679.21(e)(4)(i)  allow 
NMFS  to  exempt  specified  nontrawl 
fisheries  from  the  halibut  PSC  limit.  As 
in  1995  and  1996,  the  Council 
recommended  that  the  pot  gear,  jig  gear, 
and  sablefish  hook-and-line  gear  fishery 
categories  be  exempt  from  the  halibut 
bycatch  restrictions. 

The  Coimcil  recommended  that  the 
pot  and  jig  gear  fisheries  be  exempt  from 
halibut-bycatch  restrictions  because 
these  fisheries  use  selective  gear  types 
that  experience  low  halibut  bycatch 
mortality.  In  1996,  total  groundfish 
catch  for  the  pot  gear  fishery  in  the 
BSAI  was  approximately  33,841  mt  with 


an  associated  halibut  bycatch  mortality 
of  about  21  mt.  The  1996  groundfish  jig 
gear  fishery  harvested  about  264  mt  of 
groundfish.  The  jig  gear  fleet  is 
comprised  of  vessels  less  than  60  ft 
(18.3  m)  length  overall  that  are  exempt 
from  observer  coverage  requirements. 
As  a  result,  no  observer  data  are 
available  on  halibut  bycatch  in  the  BSAI 
jig  gear  fishery.  Nonetheless,  the 
selective  nature  of  this  gear  type  and  the 
relatively  small  amount  of  groundfish 
harvested  with  jig  gear  likely  results  in 
a  negligible  amount  of  halibut  bycatch 
mortality. 

As  in  1995  and  1996,  the  Council 
recommended  that  the  sablefish 
Individuial  Fishing  Quota  (IFQ)  fishery 


be  exempt  from  haUbut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  program  (subpart  D  of  part 
679).  The  IFQ  program  requires  legal- 
sized  halibut  to  be  retained  by  vessels 
using  hook-and-line  gear  if  a  halibut  IFQ 
permit  holder  is  aboard.  The  best 
available  information  on  the  1995 
sablefish  IFQ  fishery  indicates  that  less 
than  40  mt  of  halibut  discard  mortality 
was  associated  with  this  fishery.  An 
estimate  of  haUbut  bycatch  mortaUty 
associated  with  the  1996  sablefish  IFQ 
fishery  is  not  available.  Nonetheless,  no 
reason  exists  to  suggest  the  1996 
bycatch  mortality  in  this  fishery  differed 
significantly  from  that  estimated  for 
1995. 


Table  7.— Final  1997  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Nontrawl  Fisheries 


Trawrl  fisheries 


Red  king  crab,  number  of  animals: 

Yellowfin  sole  

Rock  sole/flathead  sole/other  flatfish  .. 
Greenlarxl  turtxit/arrowtooth/sablefish 

Rockfish 

Pacific  cod 

Pollock/Atka  mackerel/other  species  .. 
Red  king  crab  savings  subarea  ^  


Total 

Ba/re^/ tanner  crab,  numtwr  of  animals: 

Yellowfin  sole 

Rock  sole/flathead  sole/other  flatfish  .. 
Greenland  turbot/an-owtooth/sablefish 

Rockfish 

Pacific  cod 

Polkx^Atka  mackerel/other  species  .. 


Total  

Pacific  halitxit,  mortality  (MT): 

Yeltowfin  sole  

Rock  sole/flathead  sole/other  flatfish  .. 
Greenlarxj  turtx)t/arrowtooth/sabtefish 
Rockfish 


Zone  1 


10.000 

48,750 

0 

0 

7,500 

7.500 

26.250 


100,000 

368.421 

394.736 

0 

0 

177,632 

59,211 


1.000.000 


Pacifk:  cod  ......._ 

Pollock/Atka  mackerel/other  species 


Total „ 

Pacific  herring  (MT): 

Mklwater  polk)ck  

Yellowfin  sole  

Rock  sole/flathead  sole/other  flatfish  .. 
Greenland  turtx>t/arrowtooth/sat)iefish 

Rockfish 

Pacifte  cod „ _.. 

Polk>ck/Atka  mackerel/other  species  .. 


Total 


Nontrawl  Rsherles 


Pacific  halibut.  nxKtality  (MT): 
Pacific  cod  hook-and-line 
Sablefish  hook-arxl-line  ... 

Groundfish  pot  gear  

GrourxJfish  jig  gear 

Other  nontrawl 


Zone  2 


1.530.000 

510.000 

0 

10.000 

278.571 

671.429 


3.000.000 


BSAI-wide 


930 
795 
0 
100 
1.600 
350 


3.775 

1.142 

267 

0 

0 

7 
20 

143 


1.579 


840 
(*) 
(^ 
P) 
60 
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Table  7.— Final  1997  Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Nontrawl  Fisheries— 

Continued 

Zone1 

Zone  2 

BSAI-wide 

Total 

900 

'  The  red  king  aab  savings  subarea  is  defined  at  §  679.21  (e)(3)(ii)(B)  as  the  portion  of  the  red  king  crab  savings  area  between  5G°0Q'  eind 
se'lO*  N.  lat.  The  amount  of  the  red  king  crab  t>ycatch  limit  specified  for  this  area  under  §  67921  (e)(3)(ii)(B)(^  is  not  designated  by  fishery  and, 
when  reached,  wiN  result  in  Closure  of  the  subarea  to  directed  fishing  for  groundTish  with  nonpelagic  gear  (§679.21  (e)(7)0i)(B)). 

2  Exempt 


Seasonal  Apportionments  of  PSC  limits 

Regulations  at  §  679.21(e)(5)  authorize 
NMFS.  after  consultation  with  the 
Council,  to  establish  seasonal 
apportionments  of  prohibited  species 
bycatch  allowances.  At  its  December 
1996  meeting,  the  Council 
recommended  that  the  trawl  fishery 
halibut  bycatch  allowances,  and  the 
halibut  bycatch  allowance  apportioned 
to  the  Pacific  cod  hook-and-line  gear 
fishery  be  seasonally  apportioned  as 
shown  in  Table  8.  The  recommended 
seasonal  apportionments  reflect 
recommendations  made  to  the  Coimcil 
by  its  AP. 

The  Council  recommended  seasonal 
apportionments  of  the  halibut  bycatch 
allowances  specified  for  the  trawl 
flatfish  and  rockfish  fisheries  to  provide 
additional  fishing  opportunities  in  the 
BSAI  early  in  the  year  and  to  reduce  the 
incentive  for  trawl  vessel  o{>erators  to 
move  from  the  BSAI  to  the  Gulf  of 
Alaska  after  the  rock  sole  roe  fishery  is 
closed,  typically  by  early  March. 

The  recommended  seasonal 
apportionment  of  the  halibut  bycatch 
allowance  for  the  pollock/ Atka 
mackerel/ "other  species"  fishery 
category  is  based  on  the  seasonal 
allowances  of  the  Bering  Sea  pollock 
TAC  recommended  for  the  roe  and  non- 
roe  seasons.  Although  most  of  the 
pollock  harvested  during  the  roe  season 
will  be  taken  with  pelagic  trawl  gear 
and  low  halibut  bycatch  rates,  any 
unused  halibut  bycatch  mortality 
apportioned  to  the  roe  season  will  be 
available  after  the  roe  season. 

The  Council  recommended  three 
seasonal  apportionments  of  the  halibut 
bycatch  allowance  specified  for  the 
Pacific  cod  hook-and-line  fishery.  The 
intent  of  this  recommendation  was  to 
provide  amounts  of  halibut  necessary  to 
support  the  harvest  of  the  seasonal 
apportionments  of  Pacific  cod  TAC 
Usted  in  Table  4,  as  well  as  limit  a  hook- 
and-line  fishery  for  Pacific  cod  during 
simuner  months  when  halibut  bycatd^ 
rates  are  high.  The  third  seasonal 
allowance  of  halibut  bycatch  mortality 
will  become  available  September  15, 
even  though  the  third  seasonal 
allowance  of  Pacific  cod  specified  for 
this  fishery  is  available  September  1 


(Table  4).  This  means  that  directed 
fishing  for  the  third  seasonal  allowance 
of  Pacific  cod  by  vessels  using  hook- 
and-line  gear  will  be  prohibited  until 
September  15.  The  intent  of  the 
Council's  recommendation  was  to  limit 
fishing  for  Pacific  cod  by  vessels  using 
hook-and-line  gear  during  summer 
months,  including  the  first  half  of 
September,  when  haUbut  bycatch  rates 
are  relatively  high.  As  authorized  under 
§679.21(e)(5)(iv),  the  Council  further 
recommended  that  any  unused  portion 
of  the  first  seasonal  halibut  bycatch 
allowance  specified  for  the  Pacific  cod 
hook-and-line  fishery  be  reapportioned 
to  the  third  seasonal  allowance  to  avoid 
opportunity  for  additional  fishing  for 
Pacific  cod  until  September  15.  The 
Council  further  recommended  that  any 
overage  of  a  halibut  bycatch  allowance 
would  be  deducted  from  the  remaining 
seasonal  bycatch  allowances  specified 
for  1997  in  amounts  proportional  to 
those  remaining  seasonal  bycatch 
allowances. 

TABLE  8.— Final  Seasonal  Appor- 
tionments of  the  1997  Pacific 
Halibut  Bycatch  Allowances 
FOR  THE  BSAI  Trawl  and  Non- 
Trawl  Fisheries 


Table  8.— Final  Seasonal  Appor- 
tionments OF  THE  1997  Pacific 
Halibut  Bycatch  Allowances 
FOR  THE  BSAI  Trawl  and  Non- 
Trawl  Fisheries— Continued 


Pacific 

haHbut 

seasonal 

Trawl  Ftsheries  Bycstch 
Allowances  (mt) 

YeHowfin  sole: 

Jan.  20-Mar.  31  

Apr.  01-May  10 

210 
210 

Mayll-Aug.  14 

/Vug.  1&-0ec.  31  

100 
410 

Total 

930 

Rock  sole/flattwad  sdeTolher  flat- 
fish'': 
Jan.  20-Mar.  31  

485 

fiipt.  01-Jun.  30 

130 

Jul.  01-Dec.  31 

180 

Total _ 

Rockfish: 

Jan.  20-Mar.  31  

Apr.  Ol^un.  30 

Jul.  01-Oec.  31  

795 

30 
45 
25 

Total 

100 

Pacifk: 

halibut 

seasonal 

Pacific  cod: 
Jan.  20-Dec.  31  

Pollock/Atka  mackereirother  spe- 
cies": 

Jan.  20-Apr.  15 

Apr.  16-Dec.  31  

1,600 

300 
50 

Total 

3^ 

Non-Trawl  Gear 

Pacifk;  cod  hook-and-line:  ^ 
Jan.  01-Apr.  30 

495 

Utey  01 -Sep.  14 

40 

Sep.  15-Oec.  31 

305 

Total...- 

Other  nontrawl: 
Jan.  01-Oec.  31 

840 
60 

^Any  unused  portion  of  ttw  first  seasonal 
halitxjt  bycatch  alk>wance  specified  for  the  Pa- 
cifk: cod  hook-and-line  fishery  wW  be  reappor- 
tkx>ed  to  the  ttwd  seasonal  aBowance.  Any 
overage  of  a  seasonal  hali>ut  bycatch  alk>w- 
ance  wouM  be  deducted  from  ttie  remaining 
seasonal  bycatch  allowances  specified  for 
1997  in  amounts  proportranal  to  ttx>se  rentairv 
ing  seasonal  t>ycatch  altowances. 

For  purposes  of  monitoring  the 
fishery  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Regional  Administrator  will  use 
observed  halibut  bycatch  rates  and 
estimates  of  grouindfish  catch  to  project 
when  a  fishery's  halibut  bycatch 
mortality  allowance  or  seasonal 
apportionment  is  reached.  The  Regional 
Administrator  monitors  the  fishery's 
halibut  bycatch  mortality  allowances 
using  assiuned  mortality  rates  that  are 
based  on  the  best  information  available, 
including  information  contained  in  the 
final  annual  SAFE  report. 

With  one  exception,  the  Coimcil 
recommended  that  the  assiuned  halibut 
mortality  rates  developed  by  staff  of  the 
International  Pacific  Halibut 
Commission  (IPHC)  for  the  1997  BSAI 
groundfish  fisheries  be  adopted  for 
purposes  of  monitoring  halibut  bycatch 
allowances  established  for  the  1997 
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groundfish  fisheries.  The  IPHC's 
assumed  halibut  mortality  rates 
generally  are  based  on  an  average  of 
mortality  rates  determined  from  NMFS 
observer  data  collected  during  1994  and 
1995.  Assumed  Pacific  halibut  mortality 
rates  for  BSAI  fisheries  during  1997  are 
specified  in  Table  9. 

For  the  Pacific  cod  hook-and-line  gear 
fishery,  the  Council  recommended  an 
assumed  rate  of  11.5  percent  (the  rate 
used  in  1996)  until  such  time  in  1997 
that  the  IPHC  completes  an  analysis  of 
1996  observer  data  on  halibut  mortality 
rates  in  this  fishery.  The  rate 
recommended  by  IPHC  staff  based  on 
1994  and  1995  observer  data' was  14 
percent.  The  Council's  recommendation 
was  made  in  response  to  public 
testimony  that  the  1996  mortality  rates 
improved  substantially  from  earlier 
years  due  to  a  voluntary  information 
program  developed  by  the  Pacific  cod 
hook-and-line  gear  fleet  to  reduce 
halibut  bycatch  discard  mortality  rates. 
The  Council  further  recommended  that 
once  the  IPHC's  analysis  of  1996  data  is 
complete,  NMFS  publish  a  notice  in  the 
Federal  Register  to  change  the  assumed 
mortality  rate  for  the  Pacific  cod  hook- 
and-line  fishery  to  reflect  the  1996 
observed  mortality  rate.  NMFS  conciu^ 
with  the  Council's  recommendation. 

Table  9.— Assumed  Pacific  Haubut 
Mortality  Rates  for  the  BSAI 
Fisheries  During  1997 


Fishery 


Hook-and-line  gear  fist>eries 

Rockfish 

Pacific  cod 

Greenland  turtx>t 

SaWefish 

Trawl  gear  fisheries: 

Midwater  pollock  

Nonpelagic  polk)ck 

Yellowfin  sole 

Rock  sole  

Flathead  sole ^ 

Other  flatfish „.... 

Rockfish 

Pacific  cod „ 

Atka  mackerel  „ 

Arrowtooth  ftounder 

Greenland  turtxjt 

Sablefish 

Ottier  species 

Pot  gear  fisheries: 

Pacific  cod 


Assumed 
mortality 
(percent) 


15 
11.5 
11 
29 

79 
76 
79 
73 
65 
65 
72 
68 
73 
66 
66 
23 
68 

10 


Closures  to  Directed  Fishing  and 
Inseason  Adjustment 

Under  §  679.20(d).  if  the  Regional 
Administrator  determines  that  the 
amount  of  a  target  species  or  "other 
species"  category  apportioned  to  a 
fishery  or.  with  respect  to  pollock,  to  an 


inshore  or  offshore  component 
allocation,  is  likely  to  be  reached,  the 
Regional  Administrator  may  establish  a 
directed  fishing  allowance  for  the 
species  or  species  group.  If  the  Regional 
Administrator  established  a  directed 
fishing  allowance,  and  that  allowance  is 
or  will  be  reached  before  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
specitss  group  in  the  specified  subarea  or 
district.  Similarly,  under  §§  679.21(e)(7) 
and  679.21(e)(8),  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut. 
Pacific  herring,  red  king  crab,  or  C. 
bairdi  Tanner  crab  for  a  specified  area 
has  been  reached,  the  Regional 
Administrator  will  prohibit  directed 
fishing  for  each  species  in  that  category 
in  the  specified  area. 

The  Regional  Administrator  has 
determined  that  the  TAG  amounts  of 
pollock  in  the  Bogoslof  DisUict,  Pacific 
ocean  perch  in  the  Bering  Sea  subarea, 
shortraker/rougheye  rockfish  in  the 
Aleutian  Islands  subarea,  sharpchin/ 
northern  rockfish  in  the  Aleutian 
Island.s  subarea,  other  red  rockfish  in 
the  Bering  Sea  subarea  and  other 
rockfish  in  the  Bering  Sea  and  Aleutian 
Islands  subareas  will  be  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries. 
Therefore.  NMFS  is  prohibiting  directed 
fishing  for  these  target  species  in  the 
specified  area  identified  in  Table  10  to 
prevent  exceeding  the  groundfish  TACs 
si>ecified  in  Table  1  of  this  document. 

A  Zone  1  red  king  crab  bycatch 
allowance  of  zero  crab  is^ specified  for 
the  rockfish  trawl  fishery,  which  is 
defined  at  §679.21(e)(3)(iv)(D). 
Similarly,  the  BSAI  halibut  bycatch 
allowance  specified  for  the  Greenland 
turbot/arrowtooth  flounder/sablefish 
trawl  fishery  category,  defined  at 
§679.21(e)(3)(iv)(C).  is  0  mt.  The  BSAI 
herring  bycatch  allowance  specified  for 
the  rock  sole/flathead  sole/other  flatfish 
trawl  fishery  category,  defined  at 
§  679.21(e)(3)(iv)(B)(2).  also  is  0  mt.  The 
Regional  Administrator  has  determined, 
in  accordance  with  §§679.21(e)(7)(ii), 
679.21(e)(7)(iv).  and  §679.21(e)(7)(v) 
that  the  red  king  crab  bycatch  allowance 
specified  for  the  trawl  rockfish  fishery 
in  Zone  1.  the  hahbut  bycatch 
allowance  specified  for  the  Greenland 
turbot/arrowtooth  flounder/sablefish 
trawl  fishery  category,  and  the  Pacific 
herring  bycatch  allowance  specified  for 
the  rock  sole/flathead  sole/other  flatfish 
trawl  fishery  category  have  been  caught. 
Therefore.  NMFS  is  prohibiting  directed 
fishing  for  rockfish  in  Zone  1  by  vessels 
using  trawl  gear;  for  Greenland  turbot. 
arrowtooth  flounder,  and  sablefish  in 
the  BSAI  by  vessels  using  trawl  gear; 


and  for  rock  sole,  flathead  sole,  and 
other  flatfish  in  the  Herring  Savings 
Area  defined  at  §679.2  (See  Table  10.). 
NMFS  issues  an  inseason  adjtistment 
closing  the  RKCSS  to  directed  fishing 
for  groundfish  by  vessels  using 
nonpelagic  trawl  gear.  This  action  is 
necessary  to  prevent  exceeding  the  1997 
red  king  crab  bycatch  allowance 
specified  for  the  RKCSS.  The  groundfish 
fishery  by  vessels  using  trawl  gear  in  the 
BSAI  began  January  20. 1997.  Vessels 
fishing  for  groundfish  with  nonpelagic 
trawl  gear  in  Zone  1  south  of  56  degrees 
North  latitude,  the  southern  boundary  of 
the  red  king  crab  savings  area, 
experienced  high  bycatch  rates  of  red 
king  crab,  taking  an  estimated  27,000 
animals  in  three  days.  Historical  data 
show  that  bycatch  rates  of  red  king  crab 
by  vessels  fishing  for  groundfish  with 
nonpelagic  trawl  gear  increase  with 
increasing  latitude  in  the  red  king  crab 
savings  area.  If  groundfish  were 
available  to  vessels  using  nonpelagic 
trawl  gear  in  the  RKCSS  for  a  minimum 
time  period,  NMFS  anticipates  that 
effort  by  those  vessels  would  be 
substantial,  resulting  in  the  allowance  of 
26,250  red  king  crab  being  exceeded. 
This  allowance  is  not  expected  to 
sustain  the  fishery  although  it  is  the 
maximum  amoimt  allowed  under 
§679.21(e)(3)(ii)(B)(2). 

In  accordance  with 
§679.25(a)(2)(i)(B),  NMFS  has 
determined  that  the  red  king  crab  for  the 
red  king  crab  bycatch  allowance 
specified  for  the  RKCSS  will  not 
adequately  provide  for  nonpelagic  trawl 
gear  fishing  operations  in  the  subarea. 
Therefore,  in  accordance  with 
§679.25(a)(l)(i)  and  (a)(2){i).  the 
Regional  Administrator  has  determined 
that  closing  the  RKCSS  to  directed 
fishing  for  groundfish  by  vessels  using 
nonpelagic  trawl  gear  is  necessary  to 
prevent  exceeding  the  red  king  crab 
bycatch  allowance  sp)ecified  for  the 
subarea  and  is  the  least  restrictive 
measure  to  achieve  that  purpose. 
Without  this  prohibition  of  fishing,  red    - 
king  crab  bycatch  in  excess  of  the 
allowance  specified  for  the  RKCSS 
would  occur. 

Under  authority  of  the  Interim  1997 
Specifications  (61  FR  60044,  November 
26, 1996),  NMFS  closed  directed  fishing 
for  atka  mackerel  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea- 
Subarea  of  the  BSAI  effective  1200  hrs, 
A.l.t.,  February  4, 1997,  through  2400 
hrs.  A.l.t..  December  31, 1997  (62  FR 
5781.  February  7, 1997).  The  amount  of 
TAG  remaining  under  the  final 
specifications  of  groundfish  following 
closure  under  the  interim  specifications 
will  be  used  as  incidental  catch  in 
directed  fishing  for  other  species  in  the 
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Eastern  Aleutian  District  and  Bering  Sea 
Subarea.  In  accordance  with 
§679.20(d){l)(iii),  the  closure  to 
directed  Rshing  for  atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  Subarea  of  the  BSAl  will  remain  in 
effect  through  2400  hrs,  A.l.t.,  December 
31.  1997. 


The  closures  listed  in  Table  10 
supersede  the  closures  announced  in 
the  1997  interim  specifications  (61  FR 
60044,  November  26, 1996  and 
corrected  at  62  FR  2445,  January  16, 
1997).  In  accordance  with 
§679.20(d)(l){iii).  §  679.21(e)(7),  and 
§679.25(a)(l)(i)  and  (a)(2)(i),  the 
closures  listed  in  Table  10  will  remain 


in  effect  through  2400  hrs,  A.l.t., 
December  31, 1997.  While  these  closure 
are  in  effect,  the  maximum  retainable 
bycatch  amounts  at  §  679.20(e)  apply  at 
any  time  during  a  Bshing  trip. 
Additional  closiues  and  restrictions 
may  be  found  in  existing  regulations  at 
50  CFR  part  679. 


Table  10.— Closures  to  Directed  Fishing  Under  1997  TACs^ 


Fishery  (AH  Gear): 

PoHocK  in  Bogoslof  District 

Pacific  ocean  perch _ 

Ottier  re<j  rockfish^ 

Shortraker/fougheye  rockfish  

Sharpchinyrxxltiem  rockfish 

Other  rocktish*  

Atka  mackerel 

Fishery  (Trawl  only): 

Rockfish 

Greenland  turtx>t,  arrowtooth,  sablefish  .... 

Rock  sole,  flathead  sole  and  other  flatfish 

Groundfish  {rx>npelagic  trawl  gear)  


Ctosed  Area  2 

Statistk^l  Area  518. 

Bering  Sea  subarea. 

Bering  Sea  sut>area. 

Aleutian  Islands  sutiarea. 

Aleutian  Islands  subarea. 

BSAl. 

Eastem  Aleutian  District  and  Bering  Sea  Subarea. 

Zone  1. 

BSAl. 

Herring  Savings  Area. 

RKCSS. 


'  These  ctosures  to  directed  fishing  are  in  additk>n  to  ck)sures  and  prohibitk>ns  found  in  regulations  at  50  CFR  part  679. 

2  Refer  to  §  679.2  for  definitions  of  areas,  subareas,  Bycatch  Limitation  Zone  1 ,  arxl  tfie  Herring  Savings  Area,  and  to  Figure  1  to  Part  679  for  a 
descriptron  of  BSAl  Statistical  Areas.  The  red  king  crab  savings  subarea  (RKCSS)  is  defined  at  §679.21  (e)(3)(ii)(B). 

'  "Other  red  rockfish"  includes  shortraker.  rougheye,  sharpchin,  and  northem. 

*  In  the  BSAl,  "Other  rockfish"  includes  Sebastes  and  Sebastotobus  species  except  for  Pacific  ocean  perch  and  the  "other  red  rockfish"  spe- 
cies. 


Response  to  Comments 

Comment  1 .  The  draft  environmental 
assessment  prepared  for  the  1997 
speciHcations  provides  an  inadequate 
basis  for  a  Finding  of  No  Significant 
Impact.  The  envirorunental  impact 
statement  (EIS)  prepared  for  the  BSAl 
groundfish  fishery  was  drafted  15  years 
ago.  Since  that  time,  the  conduct  of  the 
fisheries  has  changed,  new  information 
regarding  the  affected  groundfish 
species  exists,  and  substantial  and 
unanalyzed  questions  exist  regarding 
the  impact  of  the  groundfish  fisheries  on 
the  BSAl  ecosystem.  NMFS  should 
prepare  a  supplement  to  the  EIS  which 
fully  evaluates  the  potential  impacts  of 
the  groundfish  TACs  on  the  BSAl 
ecosystem. 

Response.  NMFS  acknowledges  that 
the  final  EIS  prepared  for  the  BSAl 
groundfish  fishery  is  15  years  old. 
Nonetheless,  NMFS  believes  the  final 
EA  prepared  for  the  1997  BSAl 
groundfish  specifications,  as  well  as  the 
documents  incorporated  by  reference 
into  the  EA,  adequately  support  a 
Finding  of  No  Significant  Impact 
(FONSI).  The  FONSI  is  based  on  the 
best  available  information  contained  in 
the  SAFE  report  on  the  biological 
condition  of  groundfish  stocks,  the 
socioeconomic  condition  of  the  fishing 
industry,  and  consultation  with  the 
Council  at  its  December  1996  meeting. 
For  each  species  category,  the  Council 
recommended  harvest  amounts  such 


that  catches  at  or  below  these  amounts 
would  not  result  in  overfishing  as 
defined  by  the  FMP.  The  Council's 
recommended  final  TACs  for  many 
groundfish  species  differ  from  the 
proposed  TACs  due  to  new  information 
on  status  of  stocks  and/or  changes  in 
exploitation  strategy.  Each  of  the 
Council's  recommended  TACs  for  1997 
is  equal  to  or  less  than  the  ABC  for  each 
species  category.  Therefore,  NMFS  finds 
that  the  recommended  TACs  are 
consistent  with  the  biological  condition 
of  the  groundfish  stocks. 

Comment  2.  The  draft  EA  does  not 
adequately  assess  the  impact  of 
proposed  1997  fishing  levels  on  the  age 
class  distribution  of  declining  stocks  of 
pollock  in  the  eastem  Bering  Sea,  on 
endangered  Steller  sea  lions,  or  on  the 
unlisted  species  also  suffering 
population  declines.  The  draft  EA  also 
neglects  to  address  dramatic  increases 
in  catches  of  pollock  and  Atka  mackerel 
in  areas  designated  as  critical  foraging 
habitat  for  Steller  sea  Uons,  the 
increasing  effort  directed  on  spawning 
pollock  in  the  winter  months,  and  the 
geographic  and  temporal  concentration 
of  fishing  in  the  areas  of  the  BSAl  where 
the  greatest  declines  of  sea  lion,  other 
marine  mammals,  and  seabirds  have 
occurred. 

Response.  The  issues  of  concern 
identified  in  Comment  2  are  addressed 
within  the  scope  of  the  final  EA,  as  well 
as  in  the  documents  incorporated  by 


reference  into  the  final  EA.  Efforts  to 
identify  relationships  between  the 
Alaska  groundfish  fisheries  and  Steller 
sea  lions  are  ongoing,  but  any  potential 
linkages  remain  unclear.  Overlaps 
between  Steller  sea  lion  prey  and 
harvested  species  have  been  identified, 
particularly  with  reference  to  pollock 
and  Atka  mackerel  stocks.  However,  no 
data  currently  are  available  to  suggest 
that  the  recommended  ABCs  for  these  or 
any  other  species  will  adversely  impact 
the  recovery  of  Steller  sea  lions  or  other 
listed  species.  Participants  in  the 
Alaskan  groundfish  fisheries  are  not 
expected  to  significantly  alter  their 
fishing  practices,  either  spatially  or 
temporally,  as  a  result  of  the  1997 
groundfish  specifications  nor  operate  in 
any  manner  that  would  predictably  pose 
obvious  impacts  to  Steller  Sea  lions. 
New  information  on  the  declining 
abundance  of  juvenile  pollock  in  the 
eastem  Bering  Sea  is  not  expected  to 
influence  the  fishery  during  1997, 
because  fishing  effort  will  continue  to 
concentrate  on  older  age  classes  that  are 
spatially  separate  from  juvenile 
aggregations.  Available  information  on 
the  relationship  between  pollock 
spawner  and  recruit  biomass  suggests 
that  the  remaining  unharvested  mature 
portion  of  the  stock  is  above  the  level 
that  would  cause  further  reductions  in 
pollock  recruitment. 
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Classification 

This  action  is  authorized  imder  50 
CFR  part  679  and  is  exempt  from  review 
under  E.0. 12866. 

This  action  adopts  final  1997  harvest 
specifications  for  the  BSAI,  implements 
associated  management  measures, 
releases  reserves  to  certain  species 
ITACs,  and  closes  specified  fisheries. 
Generally,  this  action  does  not 
significantly  revise  management 
measures  in  a  manner  that  would 
require  time  to  plan  or  prepare  for  those 
revisions.  In  some  cases,  such  as 
closures,  action  must  be  taken 
immediately  to  conserve  fishery 
resources.  In  other  cases,  such  as  the 
apportionment  of  the  nonspecified 
reserve  to  specified  ITAC  amounts, 
action  must  be  taken  immediately  to 
convey  a  benefit  to  the  industry  in  terms 
of  providing  the  opportunity  to  plan  for 
the  full  harvest  of  specified  TAG 
amoimts.  Without  the  specified 
closiues,  prohibited  species  bycatch 
allowances  will  be  exceeded, 
established  TAG  amounts  will  be 
overharvested,  and  retention  of  some 
groundfish  species  will  become 
prohibited,  which  would  disadvantage 
fishermen  who  could  no  longer  retain 
bycatch  amounts  of  these  species.  In 
some  cases,  the  interim  specifications  in 
effect  would  be  insufficient  to  allow 
directed  fisheries  to  operate  diuing  a  30- 
day  delayed  effectiveness  period,  which 
would  result  in  unnecessary  closures 
and  disruption  within  the  fishing 
industry;  in  many  of  these  cases,  the 
final  specifications  will  allow  the 
fisheries  to  continue  without 
interruption.  The  immediate 
effectiveness  of  this  action  is  required  to 
provide  consistent  management  and 
conservation  of  fishery  resources  and  to 
convey  a  benefit  to  fishermen  by 
providing  an  opportunity  to  harvest 


available  TAG  amounts.  Accordingly, 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  good  cause 
exists  to  waive  the  30-day  delayed 
effectiveness  period  under  5  U.S.G. 
553(d)(3)  with  respect  to  such 
provisions.  Comments  on  the 
apportionment  of  reserves  will  be 
received  until  February  27, 1997  (see 
ADDRESSES). 

The  AA  under  authority  of  5  U.S.G. 
553(b)(B)  finds  good  cause  that 
providing  prior  notice  and  an 
opportunity  for  public  comment 
regarding  the  inseason  adjustment 
closing  the  red  king  crab  savings 
subarea  of  the  BSAI  is  impracticable  and 
contrary  to  the  public  interest. 
Similarly,  imder  authority  of  5  U.S.G. 
553(d)(3),  the  AA  finds  good  cause  to 
waive  the  30-day  delay  in  effective  date 
and  immediate  effectiveness  is 
necessary  to  prevent  exceeding  the  red 
king  crab  bycatch  allowance  specified 
for  the  RKGSS.  Under  §  679.25(c)(2),      . 
interested  persons  are  invited  to  submit 
written  comments  on  this  action  to  the 
above  address  until  February  27, 1997. 

Pursuant  to  section  7  of  the 
Endangered  Species  Act,  NMFS  and  the 
U.S.  Fish  and  Wildlife  Service  have 
determined  that  the  groundfish  fisheries 
operating  under  the  1997  BSAI  TAG 
specifications  are  unlikely  to  jeopardize 
the  continued  existence  or  recovery  of 
species  listed  as  endangered  or 
threatened  or  to  adversely  modify 
critical  habitat  of  these  species. 

NMFS  prepared  an  EA  on  the  1997 
TAG  specifications.  The  AA  concluded 
that  no  significant  impact  on  the 
environment  will  result  ft-om  their 
implementation.  A  copy  of  the  EA  is 
available  (see  ADDRESSES). 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 


the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
final  specification  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  number  of  fixed  gear  and  trawl 
catcher  vessels  expected  to  be  operating 
as  small  entities  in  the  Bering  Sea  and 
Aleutian  Islands  groundfish  fishery  is 
356,  excluding  catcher/processor 
vessels.  All  these  small  entities  will  be 
affected  by  the  harvest  limits 
established  in  the  1997  specifications 
but  changes  from  1996  are  relatively 
minor  and  are  expected  to  be  shared 
proportionally  among  participants.  For 
this  reason,  the  expected  effects  would 
not  likely  cause  a  reduction  in  gross 
revenues  of  more  than  5  percent, 
increase  compliance  costs  by  more  than 
10  percent,  or  force  small  entities  out  of 
business. 

The  Alaska  commercial  fishing 
industry  is  accustomed  to  shifting  effort 
among  alternative  species  and 
management  areas  in  response  to 
changes  in  TAG  between  years  and 
inseason  closures.  Such  mobility  is 
necessary  to  survive  in  the  open  access 
fishery.  Therefore,  the  annual 
specification  process  for  Alaska 
groundfish  for  1997  would  not  have 
significant  economic  impact  on  a 
significant  number  of  small  entities.  No 
comments  were  received  regarding  this 
regulatory  flexibility  act  certification. 
Thus  no  regulatory  flexibility  analysis 
was  prepared. 

Authority:  16  U.S.C.  773  et  seq.  and  1801 
etseq. 

Dated:  February  12, 1997. 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
[PR  Dcx;.  97-3952  Filed  2-12-97;  4:30  pm) 
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■mis  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubiic  of  the  proposed 
issuance  of  nies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DocfcM  Na  9»-MM-278-AD] 

RIN  212a-AA64 

Airworttiiness  Directives;  McDonnell 
Douglas  IModel  MD-1 1  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MI>-11 
series  airplanes,  that  currently  requires 
inspections  to  detect  damage  of  the 
support  brackets  and  clamps  of  the 
transfer  pipe  of  the  tail  tank,  and  of  the 
transfer  pipe  assembly;  and  replacement 
of  damaged  parts,  or  installation  of  a 
doubler,  if  necessary.  This  action  would 
add  a  requirement  to  install  a  fuel 
transfer  pipe  of  the  tail  tank,  and  to 
install  support  brackets  and  clamps  of 
the  fuel  feed  pipe  of  engine  No.  2, 
which  constitutes  terminating  action  for 
the  repetitive  inspections.  This  action 
would  also  require,  for  certain  airplanes, 
removal  of  a  temporary  protective 
doubler  installed  on  the  fuel  pipe 
assembly.  This  action  is  prompted  by 
reports  of  cracking  of  the  support 
brackets  in  the  refuel  and  fuel  transfer 
lines  of  the  tail  fuel  tank  and  damage  to 
the  nylon  clamps  and  transfer  pipe 
assembly.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
such  cracking  and  damage,  which  could 
result  in  further  damage  to  the  transfer 
pipe  assembly  and  possible  fuel  leakage. 
DATES:  Comments  must  be  received  by 
March  28, 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  96-NM- 


278-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  firom 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Transport 
Airplane  Ehrectorate,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
CaUfomia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(310)  627-5262;  fax  (310)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited. 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 


statement  is  made:  "Comments  to 
Docket  Number  9e-NM-278-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-278-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  May  1, 1996,  the  FAA  issued  AD 
96-10-07,  amendment  39-9612  (61  FR 
21066,  May  9, 1996),  applicable  to 
certain  McJ)onnell  Douglas  Model  MD- 
11  series  airplanes,  to  require  repetitive 
visual  inspections  for  cracking,  bending, 
or  stress  of  the  support  brackets,  and 
any  damage  to  the  clamps  of  the  transfer 
pipe  of  the  tail  tank;  and  replacement  of 
any  damaged  bracket  or  clamp  with  a 
serviceable  part.  That  action  also 
requires  repetitive  visual  inspections  for 
damage  of  the  transfer  pipe  assembly  of 
the  tail  tank;  and  installation  of  a 
doubler  on  the  pipe  assembly,  or 
replacement  of  the  pipe  assembly  Mdth 
a  serviceable  assembly,  if  necessary. 
That  action  was  prompted  by  reports  of 
cracking  of  the  support  brackets  in  the 
refuel  and  fuel  transfer  lines  of  the  tail 
fuel  tank  and  damage  to  the  nylon 
clamps  and  transfer  pipe  assembly;  such 
damage  is  due  to  flexing  of  the  brackets 
and  subsequent  contact  of  the  transfer 
pipe  assembly  with  adjacent  structure. 
The  requirements  of  that  AD  are 
intended  to  prevent  such  cracking  and 
damage,  which  could  result  in  further 
damage  to  the  transfer  pipe  assembly 
and  possible  fuel  leakage. 

In  the  preamble  to  AD  96-10-07,  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking  was 
being  considered.  The  FAA  now  has 
determined  that  further  rulemaking 
action  is  indeed  necessary,  and  this 
proposed  AD  follows  from  that 
determination. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD, 
McDonnell  Douglas  has  developed  a 
modification  procedure  that  involves 
installing  a  fuel  transfer  pipe  of  the  tail 
tank  and  installing  additional  support 
brackets  and  pipe  clamps  of  the  fiiel 
feed  pipe  of  engine  No.  2.  Installation  of 
additional  support  brackets  and  pipe 
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clamps  will  positively  address  the 
unsafe  condition  by  minimizing  the 
possibility  of  fuel  pipe  damage  due  to 
flexing  of  the  brackets  and  subsequent 
contact  of  the  transfer  pipe  assembly 
with  adjacent  structure. 

Explanation  of  Relevant  Service 
Inforniation 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDll-28-089,  dated  October  24, 1996. 
which  describes  procediu^s  for  removal 
of  certain  clamps  and  the  temporary 
protective  doubler  on  the  fuel  pipe 
assembly,  if  those  parts  have  been 
installed  previously.  The  service 
bulletin  also  describes  procedures  for 
installing  a  fuel  transfer  pipe  of  the  tail 
tank,  and  installing  support  brackets 
and  pipe  clamps  of  the  fuel  feed  pipe  of 
engine  No.  2,  which  eliminates  the  need 
for  repetitive  inspections  to  detect 
damage  of  the  support  brackets  and 
clamps. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  96-10-07.  It  would 
continue  to  require  visual  inspections  to 
detect  cracking,  bending,  or  stress  of  the 
support  brackets  and  damage  to  the 
nylon  clamps  of  the  transfer  pipe  of  the 
tail  tank.  It  also  would  continue  to 
require  repetitive  inspections  to  detect 
damage  of  the  support  brackets  and 
clamps. 

However,  for  certain  airplanes,  this 
new  proposed  AD  would  add  a 
requirement  to  remove  certain  clamps 
and  the  temporary  protective  doubler  on 
the  fuel  pipe  assembly.  It  also  would 
require  installation  of  a  fuel  transfer 
pipe  of  the  tail  tank,  and  installation  of 
support  brackets  and  pipe  clamps  of  the 
fuel  feed  pipe  of  engine  No.  2,  which 
constitutes  terminating  action  for  the 
repetitive  inspections.  These  actions 
would  be  required  to  be  accomplished 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDll-28-089,  as 
described  previously. 

Cost  Impact 

There  are  approximately  145  Model 
MD-11  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  40  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

Tne  actions  that  are  ciurently 
required  by  AD  96-10-07  take 
approximately  2  work  hours  per 
airplane  to  accompUsh,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 


on  these  figures,  the  cost  impact  of  the 
ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $4,800,  or 
$120  per  airplane,  per  inspection  cycle. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu*. 
Required  parts  would  cost 
approximately  $691  per  airplane.  Based 
on  these  figiu«s,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$42,040.  or  $1,051  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futiure  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  imphcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authoritjr:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [AmeiKtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9612  (61  FR 
21066.  May  9. 1996).  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  96-NM-278- 
AD.  Supersedes  AD  96-10-07. 
Amendjnent  39-9612. 
Applicability:  Model  MI>-11  series 
airplanes:  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MDll-28-089,  dated 
October  24, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
reptair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  iL 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  cracking  of  the  supjxtrt  brackets 
in  the  refuel  and  fuel  transfer  lines  of  the  tail 
fuel  tank  and  damage  to  the  nylon  clamps 
and  transfer  pif>e  assembly,  which,  if  not 
corrected,  could  result  in  further  damage  to 
the  transfer  pipe  assembly  and  possible  fuel 
leakage,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-10- 
07 

(a)  For  Group  1  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-28A083,  dated  March  13,  1996: 
Within  90  days  after  May  24, 1996  (the 
effiective  date  of  AD  9&-10-07,  amendment 
39-9612),  accomplish  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2>of  this  AD  in 
accordance  with  Paragraph  3.  of  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
28A083,  dated  March  13. 1996,  or  McDonnell 
Douglas  Service  Bulletin  MD11-28A083. 
Revision  1,  dated  May  5, 1996. 

(1)  Perform  a  visual  inspection  for 
cracking,  bending,  or  stress  of  the  support 
brackets  and  damage  to  the  nylon  clamps  of 
the  transfer  pip>e  of  the  tail  tank,  in 
accordance  with  the  alert  service  bulletin.  If 
any  damaged  bracket  or  clamp  is  detected, 
prior  to  further  flight,  replace  it  with  a 
serviceable  part  in  accQtdance  with  the  alert 
service  bulletin. 

(2)  Perform  a  visual  inspection  for  chafing 
and/OT  denting  of  the  transfer  pipe  assembly 
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of  the  tail  tank,  in  accordance  with  the  alert 
service  bulletin. 

(i)  Condition  Mf  no  damage  to  the  fuel 
pipe  assembly  is  detected,  accomplish  the 
requirements  of  either  paragraph  (a)(2)(i)(A) 
or  (a)(2](i)(B)  of  this  AD  at  the  times  specified 
in  that  paragraph, 

(A)  Condition  1,  Option  1.  Thereafter, 
repeat  the  visual  inspections  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  600  flight  hours;  or 

(B)  Condition  1.  Option  2.  Install  a 
temporary  doubler  on  the  fuel  pipe  assembly 
in  accordance  with  the  alert  service  bulletin 
and,  thereafter,  repeat  the  visual  inspections 
required  by  paragraph  (a)  of  this  AD  at 
intervals  not  to  exceed  15  months. 

(ii)  Condition  2.  If  damage  is  found  that  is 
within  the  limits  specified  by  the  alert 
service  bulletin,  prior  to  further  flight,  install 
a  temporary  doubler  on  the  fuel  pi[>e 
assembly.  Thereafter,  repeat  the  visual 
inspections  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  15  months. 

(iii)  Condition  3.  If  damage  is  found  that  is 
outside  the  limits  specified  by  the  alert 
service  bulletin,  prior  to  further  flight, 
replace  the  fuel  pipe  assembly  with  a  new  or 
serviceable  assembly;  and  accomplish  the 
requirements  of  either  paragraph  (a)(2](iii)(A] 
or  (a)(2)(iii)(B)  of  this  AD  at  the  time 
specified  in  that  paragraph. 

(A)  Condition  3,  Option  1.  Thereafter, 
repeat  the  visual  inspections  required  by 
paragraplTCa)  of  this  AD  at  intervals  not  to 
exceed  600  flight  hours;  or 

(B)  Condition  3.  Option  2.  Install  a 
temfwrary  doubler  on  the  fuel  pipe  assembly: 
and  repeat  the  visual  ins{>ections  required  by 
paragraph  (a)  of  this  AD,  thereafter,  at 
intervals  not  to  exceed  15  months. 
(Replacement  of  the  fuel  pipe  assembly  with 
a  serviceable  pipe  assembly  that  has  been 
repaired  by  welding  a  doubler  in  the  area  of 
potential  damage,  does  not  require  the 
installation  of  a  temporary  doubler.) 

New  Requirements  of  this  AD 

(b)  Within  24  months  after  the  effective 
date  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  the  temporary 
protective  doubler  has  been  installed  on  the 
fuel  pipe  assembly  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-28A083,  dated  March  13. 1996: 
Remove  the  clamps  and  the  temporary 
protective  doubler  installed  on  the  fuel 
transfier  pipe,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDl  1-28-089, 
dated  October  24, 1996.  Prior  to  further  flight 
following  accomplishment  of  the  removal, 
accomplish  the  requirements  of  paragraph 
(a)(2)  of  this  AD. 

(2)  For  all  airplanes:  Install  the  fuel  transfer 
pipe  of  the  tail  tank  and  support  brackets  and 
clamps  of  the  fuel  feed  pipe  of  engine  No.  2, 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MDl  1-28-089.  dated 
October  24, 1996.  Accomplishment  of  this 
installation  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 


used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

(2)  Alternative  methods  of  compliance  that 
concern  the  use  of  an  alternate  material  in 
lieu  of  the  specified  temporary  doubler, 
which  were  approved  previously  in 
accordance  with  AD  96-10-07,  amendment 
39-9612,  are  not  considered  to  be  approved 
as  alternative  methods  of  compliance  with 
this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
10, 1997. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  97-3842  Filed  2-14-97;  8:45  ami 
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14  CFR  Part  39 

[DockM  No.  96-NM-28S-AD] 

FUN  2120-AA64 

Airworttiiness  Directives;  McDonnell 
Douglas  Model  MD-11  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
11  series  airplanes.  This  proposal  would 
require  a  one-time  inspection  to  detect 
riding,  chafing,  or  damage  of  the  wire 
bimdles  adjacent  to  the  disconnect 
panel  bracket  of  the  observer's  station. 
The  proposed  AD  also  would  require 
repair  or  replacement  of  damaged  wires 
with  new  or  serviceable  wires; 
installation  of  anti-chafing  sleeving  on 
the  wire  bimdles,  if  necessary;  and 
installation  of  grommet  along  the  entire 
upper  aft  edge  of  the  discormect  panel 
bracket.  This  proposal  is  prompted  by  a 
report  indicating  that  the  circuit 
breakers  tripped  on  a  Model  MD-11 
series  airplane  due  to  inflight  arcing 
behind  the  avionics  circuit  breaker 
panel  as  a  result  of  chafing  of  the  wire 
bimdles  adjacent  to  the  disconnect 


panel  bracket  assembly.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  and  correct  such 
chafing,  which  could  result  in  a  fire  in 
the  wire  bundles  and  smoke  in  the 
cockpit. 

DATES:  Comments  must  be  received  by 
March  28, 1997. 

ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
283-AD,  1601  Land  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi-om 
McDonnell  Douglas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
Cahfomia  90846,  Attention:  Technical 
Publications  Business  Administration, 
Department  C1-L51  (2-60).  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California  90712; 
telephone  (310)  627-5347;  fax  (310) 
627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  ruJe.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  vn\h  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-283-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-283-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  received  a  report  indicating 
that  the  circuit  breakers  tripped  on  a 
Model  MD-11  series  airplane  during 
flight  due  to  arcing  behind  the  avionics 
circuit  breaker  panel.  Investigation 
revealed  that  the  arcing  was  caused  by 
chafing  of  the  wire  bundles  adjacent  to 
the  disconnect  panel  bracket  assembly. 
Such  chafing,  if  not  detected  and 
corrected,  could  result  in  a  fire  in  the 
wire  bundles  and  smoke  in  the  cockpit. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
MDl  1-24-111,  dated  December  3, 1996. 
The  service  bulletin  describes 
procediues  for  a  one-time  inspection  to 
detect  riding,  chafing,  or  damage  of  the 
wire  bundles  adjacent  to  the  disconnect 
panel  bracket  of  the  observer's  station. 
The  service  bulletin  also  describes 
procedures  for  repair  or  replacement  of 
damaged  wires  with  new  or  serviceable 
wires;  installation  of  anti-chafing 
sleeving  on  the  wire  bundles,  if 
necessary;  and  installation  of  grommet 
along  the  entire  upper  aft  edge  of  the 
disconnect  panel  bracket. 
Accomplishment  of  the  installations 
will  minimize  potential  arcing,  wiring 
damage,  and  resultant  loss  of  aircraft 
systems. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  one-time  inspection  to  detect 
riding,  chafing,  or  damage  of  the  wire 
bundles  adjacent  to  the  disconnect 
panel  bracket  of  the  observer's  station. 
The  proposed  AD  also  would  require 
repair  or  replacement  of  damaged  wires 
with  new  or  serviceable  wires; 
installation  of  anti-chafing  sleeving  on 
the  wire  bundles,  if  necessary;  and 


installation  of  grommet  along  the  entire 
upj>er  aft  edge  of  the  discormect  panel 
bracket.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

Cost  Impact 

There  are  approximately  86 
McDonnell  Douglas  Model  MD-11 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  The  FAA  estimates 
that  45  airplanes  of  U.S.  registry  would 
be  affected  by  this  proposed  AD,  that  it 
would  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  The  cost  for 
required  parts  would  be  negligible. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,100,  or  $180  per 
airplane. 

The  cost  impact  &gate  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  E)OT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this  - 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

{39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

MCDONNELL  DOUGLAS:  Docket  96-NM-283- 
AD. 

Applicability:  Model  MD-11  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Service  Bulletin  MDl  1-24-111,  dated 
Decenil>er  3, 1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  eSed  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  iinless 
accomplished  previously. 

To  detect  and  correct  chafing  of  the  wire 
bundles  adjacent  to  the  disconnect  f>anel 
bracket  assembly  and  consequent  inflight 
arcing  behind  the  avionics  circuit  breiJier, 
which  could  result  in  a  fire  in  the  wire 
bundles  and  smoke  in  the  cockpit, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Perform  a  one-time  inspection  to 
detect  riding,  chafing,  or  damage  of  the  wire 
bundles  adjacent  to  the  disconnect  panel 
bracket  of  the  observer's  station,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MDl  1-24-111,  dated  December  3, 
1996. 

(1)  Condition  1.  If  any  riding  or  chafing  is 
found,  and  if  any  damage  is  found:  Prior  to 
further  flight,  repair  or  replace  any  damaged 
wires  with  new  or  serviceable  wires;  install 
anti-chafing  sleeving  on  the  wire  bundles; 
and  install  a  grommet  along  the  entire  upper 
aft  edge  of  the  disconnect  panel  bracket:  in 
accordance  with  the  service  bulletin. 

(2)  Condition  2.  If  any  riding  or  chafing  is 
found,  but  no  damage  is  found:  Prior  to 
further  flight,  install  anti-chafing  sleeving  on 
the  wire  bundles,  and  install  a  grommet 
along  the  entire  upper  aft  edge  of  the 
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disconnect  panel  bracket,  in  accoTdance  with 
the  service  bulletin. 

(3)  Condition  3.  If  no  riding,  chafing,  or 
damage  is  found:  Prior  to  further  flight, 
install  a  protective  grommet  along  the  entire 
upper  af)  edge  of  the  disconnect  panel 
bracket  in  accordance  with  the  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Princifml  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requiraments  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
10, 1997. 

Damll  M.  PedOTBon, 
Acting  Manager,  Transport  Airplane 
DirecUaate,  Aircraft  Certification  Service. 
pni  Doc  97-3841  Filed  2-14-97:  8:45  am] 


14  CFR  Part  39 
pocketNo-W  NM  64  AD) 
RIN2120^AA64 

Airworthiness  DirectlvM;  AiitMis  Model 
A310  and  A300-600  Series  Airplanes 
Equipped  with  Pratt  &  Whitney 
TurtMfan  Engines 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


I  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Aiifatis  Model  A3 10  and  A300- 
600  series  airplanes.  This  proposal 
would  require  flow  checks  of  the 
hydraulic  pump  drain  system  to  ensure 
that  the  system  is  not  clogged,  and 
correction  of  any  discrepancy. 
Additionally,  the  proposed  AD  would 
require  replacement  of  the  existing  seal 
of  the  accessory  gearbox  with  a  new, 
improved  seal  assembly;  this 
replacement  would  terminate  the 
requirement  for  repetitive  flow  checks. 
This  proposal  is  prompted  by  reports 
indicating  that  hydraulic  fluid  had 
contaminated  the  engine  oil  system  as  a 
result  of  foiliuB  of  the  seal  of  the 


hydraulic  pump  shaft.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  clogging  of  the 
hydraulic  piunp  drain  system,  which 
could  cause  failure  of  the  seal  of  the 
hydraulic  pump  shaft  and  subsequent 
contamination  of  the  engine  accessory 
gearbox  oil;  this  condition  could  result 
in  an  in-flight  engine  shutdown. 
DATES:  Comments  must  be  received  by 
March  28. 1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
64-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Backman,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Commeiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  96-NM-64-AD."  The 
postcard  will  be  date  stamped  and 
rettimed  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
96-^<M-64-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
-Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A310  and  A300-600  series 
airplanes.  The  DGAC  advises  that  it  has 
received  reports  of  engine  oil 
contamination  on  both  of  these  models 
of  airplanes.  Investigation  revealed  that 
the  contamination  was  due  to  failure  of 
the  seal  of  the  green  hydraulic  piunp 
shaft  as  a  result  of  clogging  of  the 
hydraulic  pimip  drain  system.  The  seal 
is  insufficient  to  handle  the  increase  in 
the  backflow  pressure  when  the 
hydraulic  pump  drain  system  is 
clogged.  Failure  of  the  seal  of  the  green 
hydraulic  pimip  shaft,  if  not  corrected, 
could  permit  contamination  of  the 
engine  accessory  gearbox  oil,  and  result 
in  an  in-flight  engine  shutdown. 

Explanation  of  Relevant  Service 
InfiBnnation 

Airbus  has  issued  the  following 
service  bulletins  which  describe 
procedures  for  performing  repetitive 
flow  diecks  of  the  hydraulic  piunp 
drain  system  to  ensiu«  that  the  system 
is  not  dogged,  and  correction  of  any 
discrepancy. 

1.  For  Model  A310  series  airplanes: 
Airbus  Service  Btilletin  A310-72-2022, 
dated  February  16, 1993  (for  airplanes 
on  which  Pratt  &  Whitney  JT9D-7R4D1 
and  7R4E1  engines  are  iiistalled);  and 
Airbus  Service  Bulletin  A310-72-2023, 
Revision  1,  dated  December  22, 1993 
(for  airplanes  on  which  Pratt  &  Whitney 
PW4152  and  PW  41S6A  engines  are 
installed). 

2.  For  Model  A300-600  series 
airplanes:  Airbus  Service  Bulletin 
A300-72-6018,  Revision  1,  dated 
December  22, 1993  (for  airplanes  on 
which  Pratt  k  Whitney  JT9I>-7R4Hl 
engines  are  installed);  and  Airbus 
Service  Bulletin  A300-72-6019, 
Revision  1,  dated  December  22, 1993 
(for  airplanes  on  which  Pratt  &  Whitney 
PW4158  engines  are  installed). 
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Additionally,  Airbus  has  issued  the 
following  service  bulletins  which 
describe  procedures  to  replace  the 
existing  carbon  seal  of  the  accessory 
gearbox  with  a  new,  improved  seal 
assembly  that  is  capable  of  withstanding 
a  higher  backflow  pressure.  This  new 
seal  assembly  will  prevent  hydraulic 
fluid  leakage  into  the  gearbox,  and  will 
eliminate  the  need  to  perform  repetitive 
flow  checks. 

1.  For  Model  A300-600  series 
airplanes:  Airbus  Service  Bulletin 
A300-72-6014,  dated  March  15, 1993 
(for  airplanes  on  which  Pratt  &  Whitney 
PW  JT9D-7R4H1  engines  are  installed); 
and  Airbus  Service  Bulletin  A30O-72- 
6015,  Revision  2,  dated  E)ecember  22, 
1993  (for  airplanes  on  which  Pratt  & 
Whitney  PW4158  engines  are  installed). 

2.  For  Model  A3 10  series  airplanes: 
Airbus  Service  Bulletin  A310-72-2018, 
Revision  2,  dated  December  22, 1993 
(for  airplanes  on  which  Pratt  &  Whitney 
PW  JT9D-7R4D1  and  -7R4E1  engines 
are  installed);  and  Airbus  Service 
Bulletin  A310-72-2019,  Revision  2, 
dated  December  22, 1993  (for  airplanes 
on  which  Pratt  &  Whitney  PW4152  and 
PW  4156A  engines  are  installed). 

The  E)GAC  classified  these  service 
bulletins  and  previous  editions  of  these 
service  bulletins  as  mandatory  and 
issued  French  airworthiness  directive 
92-23 1-1 36(B)R2,  dated  October  13. 
1993,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  these 
type  designs  that  are  certificated  for 
operation  in  the  United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registereid  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  flow  checks  of  the  hydraulic 
pump  drain  system  to  ensure  that  the 
system  is  not  clogged,  and  correction  of 
any  discrepailty.  Additionally,  the 
proposed  AD  would  require 


replacement  of  the  existing  seal  of  the 
accessory  gearbox  with  a  new,  improved 
seal  assembly.  This  replacement,  when 
accomplished,  would  provide 
terminating  action  for  the  repetitive 
flow  checks.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  3  Airbus 
Model  A300-600  and  A3 10  series 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  It  would 
take  approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
one-time  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  It  would  take 
approximately  10  work  hoius  per 
airplane  to  accomplish  the  proposed 
terminating  modification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,500  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $6,840,  or  $2,280  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impfications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Pofides  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Sab|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AiilNit:  Docket  96-NM-64-AD. 

Applicability:  Model  A300B4-620.  -622, 
-622R,  and  A300C4-620:  and  Model  A310- 
221,  -222.  -322,  -324,  and  -325  series 
airplanes;  equipped  with  Pratt  &  Whitney 
turtwbn  engines;  on  which  Airbus 
Modification  10399  or  10400  has  not  been 
accomplished;  certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  clogging  of  the  hydraulic  pump 
drain  system,  which  could  cause  failure  of 
the  seal  of  the  hydraulic  pump  shaft  and 
subsequent  contamination  of  the  engine 
accessory  gearbox  oil,  and  could  result  in  an 
in-flight  engine  shutdowm,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  flow  check  of  the 
hydraulic  pump  drain  system  to  ensure  that 
it  is  not  clogged  and.  prior  to  further  flight, 
correct  any  discrepancies,  in  accordance  with 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD.  as 
applicable.  Repeat  the  flow  check,  thereafter, 
at  intervals  not  to  exceed  500  flight  hours 
until  the  modification  required  by  paragraph 
(b)  of  this  AD  is  accomplished. 

(1)  For  Model  A310  series  airplanes: 
Perform  the  flow  checks  and  correct 
discrepancies  in  accordance  with  Airbus 
Service  Bulletin  A3 10-72-202 2,  dated 
February  16, 1993  (for  airplanes  on  which 
Pratt  ft  WhiUiey  )T9l>-7R4Dl  and  -7R4E1 
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engines  are  installed);  or  Airbus  Service 
Bulletin  A310-72-2023.  Revision  1.  dated 
IDecember  22, 1993  (for  airplanes  on  which 
Pratt  k  Whitney  PW4152  and  PW4156A 
engines  are  installed);  as  applicable. 

Note  2:  Flow  checks  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  the  original  issuance  of  Airbus  Service 
Bulletin  A31O-72-2023  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this  AD. 

(2)  For  Model  A300-600  series  airplanes: 
Perform  the  flow  checks  and  conecf 
discrepancies  in  accordance  with  Airbus 
Service  Bulletin  A300-72-6018,  Revision  1. 
dated  December  22. 1993  (for  airplanes  on 
which  Pratt  &  Whitney  IT9D-7R4H1  engines 
are  installed);  or  Airbus  Service  Bulletin 
A30O-72-6019,  Revision  1.  dated  December 
22. 1993  (for  airplanes  on  which  Pratt  & 
Whitney  PW41S8  engines  are  installed);  as 
applicable. 

Note  3:  Flow  checks  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  the  original  issuance  of  Airbus  Service 
Bulletin  A300-72-6018  or  Airbus  Service 
Bulletin  A300-72-6019  are  considered 
acceptable  for  compliance  with  the 
applicable  action  specified  in  this  AD. 

(b)  Within  12  months  af^er  the  effective 
date  of  this  AD,  replace  (on  both  engines)  the 
existing  seal  of  the  green  hydraulic  system 
gearbox  with  a  new,  improved  seal  assembly 
in  accordance  with  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD,  as  applicable. 
Accomplishment  of  this  replacement 
terminates  the  repetitive  flow  check 
requirements  for  this  AD. 

(1)  For  Model  A310  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A310-72-2018, 
Revision  2,  dated  December  22, 1993  (for 
airplanes  on  which  Pratt  4  Whitney  PW 
IT9D-7R4D1  and  -7R4E1  engines  are 
installed):  or  Airbus  Service  Bulletin  A310- 
72-2019,  Revision  2,  dated  December  22, 
1993  (for  airplanes  on  which  Pratt  ft  Whitney 
PW4152  and.PW4156A  engines  are 
installed):  as  applicable. 

Note  4:  Replacement  of  the  existing  seal  on 
the  green  hydraulic  system  gearbox  with  a 
new,  improved  seal  assembly  accomplished 
prior  to  the  effective  date  of  this  AD,  in 
accordance  with  the  original  issuance  or 
Revision  1  of  Airbus  Service  Bulletin  A310- 
72-2019,  or  with  the  original  issuance  or 
Revision  1  of  Airbus  Service  A310-72-2018, 
is  considered  acceptable  for  compliance  with 
the  applicable  action  specified  in  this  AD. 

(2)  Model  A30O-600  series  airplanes: 
Accomplish  the  replacement  in  accordance 
with  Airbus  Service  Bulletin  A300-72-6014, 
dated  March  15, 1993  (for  airplanes  on  which 
Pratt  &  Whitney  PW  JT9D-7R4H1  engines  are 
installed);  or  Airbus  Service  Bulletin  A300- 
72-6015,  dated  March  IS,  1993  (for  airplanes 
on  which  Pratt  ft  Whitney  PW4158  engines 
are  installed):  as  applicable. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standard itation  Branch,  ANM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  February 
10, 1997. 

Danell  M.  Pederson, 
Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-3840  Filed  2-14-97;  8:45  am) 
8H.UNQ  CODE  «t10-13-il 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  230 

[TMeaM  No.  33-7388;  File  NumtMr  S7-6- 
97] 

RIN  3235-AH14 

Deflnilion  of  "Prepared  by  or  on  Behalf 
of  the  Issuer"  for  Purposes  of 
Determining  if  an  Offering  Document  is 
Subject  to  State  Regulation. 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  National  Securities 
Markets  Improvements  Act  of  1996 
mandates  that  the  Securities  and 
Exchange  Commission  ("Commission") 
adopt  a  definition  of  the  phrase 
"prepared  by  or  on  behalf  of  the  issuer" 
foimd  in  newly  revised  Section  18  of  the 
Securities  Act  of  1933.  Today,  the 
Commission  proposes  such  a  definition. 
DATES:  Comments  should  be  received  on 
or  before  March  20, 1997. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-6-96;  this 
file  nimiber  should  be  included  in  the 
subject  line  if  E-mail  is  used.  Comment 
letters  will  be  available  for  inspection 
and  copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 


posted  on  the  Commission's  Internet 
Web  Site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  Division  of  Corporation 
Finance,  at  (202)  942-2950,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  proposes  adding  Rule  146  > 
under  the  Securities  Act  of  1933 
("Securities  Act"  or  "the  Act").^  The 
Rule  would  define  the  term  "prepared 
by  or  on  behalf  of  the  issuer,"  as  that 
term  is  used  in  newly  revised  Section  18 
oftheAct.3 

I.  Background  and  Proposed  Definition 

On  October  11,1 996 ,  President 
Clinton  signed  into  law  the  National 
Securities  Markets  Improvement  Act  of 
1996.^  One  significant  goal  of  this 
legislation,  embodied  in  revised  Section 
18  of  the  Act,  is  to  reduce  duplicative 
and  unnecessary  regulatory 
requirements  resulting  from  the  dual 
system  of  federal  and  state  securities 
regulation.  The  statute  reallocates 
regulatory  responsibility  relating  to 
securities  offerings  between  the  federal 
and  state  governments  based  on  the 
nattire  of  the  security  or  offering. 
Among  other  things,  it  preempts  state 
laws  requiring  or  with  respect  to 
registration  or  quafification  of  "covered 
securities"  as  defined  in  the  Act.^  It  also 
prohibits  states  from  directly  or 
indirectly  prohibiting,  limiting  or 
imposing  any  conditions  on  the  use  of 
any  offering  docimient  for  a  covered 
security  if  the  offering  document  is 
"prepared  by  or  on  behalf  of  the 
issuer."* 

The  statute  requires  the  Commission 
to  define  by  rule  the  phrase  "prepared 
by  or  on  behalf  of  the  issuer,"  as  used 
in  connection  with  the  prohibition  on 
state  regulation  of  offering  documents 
for  covered  securities.'  The  Commission 
today  proposes  a  definition  of  this  term. 


'  The  proposed  rule  would  be  codified  at  17  CFR 
230.146. 

M5  U.S.C  77a  e<  seq. 

»15U.S.C77r. 

'Public  Law  104-290. 110  Stat.  3416  (1996). 

'The  term  "covered  security"  is  defined  in  new 
section  18(b)  (15  U.S.C.  77r<b)l. 

*The  term  "offering  document"  is  defined  in  new 
section  18(d)(1)  [15  U.S.C.  77r<d)(l)),  as  follows: 

(1)  Offering  Document— The  term  "offering 
document" — 

(A)  has  the  meaning  given  the  term  "prospectus" 
in  section  2(10),  but  without  regard  to  the 
provisions  of  subparagraphs  (A)  and  (B)  of  that 
section;  and 

(B)  includes  a  communication  that  is  not  deemed 
to  offer  a  security  pursuant  to  a  rule  of  the 
Commission. 

''New  Section  18(d)(2)  require^e  Commission 
to  adopt  this  definition  not  later  than  six  months 
after  the  section's  enactment 
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The  Commission  believes  that  the 
phrase  is  intended  to  cover  offering 
documents  prepared  with  the  issuer's 
knowledge  and  consent.  Thus,  the 
proposed  definition  would  cover 
offering  documents  authorized  by  the 
issuer  and  prepared  by  specified 
persons.  Conversely,  dociunents  that  are 
prepared  and  circulated  without  issuer 
authorization  would  not  be  covered. 

Specifically,  as  proposed,  if  the  issuer 
authorizes  the  offering  docimient's 
production  and  the  document  is 
prepared  by  a  director,  officer,  general 
partner,  employee,  affiliate, 
underwriter,  attorney,  accountant  or 
agent  of  the  issuer,  it  would  be 
"prepared  by  or  on  behalf  of  the 
issuer."  8  The  proposed  definition  also 
would  include  authorized  documents 
prepared  by  representatives  or  agents  of 
these  persons.' 

Comment  is  requested  as  to  whether 
the  definition  should  be  broadened  or 
narrowed  by  adding  persons  to  or 
eliminating  persons  fi-om  the  list; 
specific  justification  for  additions  or 
deletions  should  be  provided.  Should 
the  list  include  specific  examples  of 
persons,  such  as  employees  or  attorneys 
as  proposed,  or  is  it  sufficient  to  state 
simply  that  the  person  be  an  agent  or 
representative  of  the  issuer?  The  second 
approach  would  eliminate  the  need  for 
paragraph  (a)  of  the  proposed  definition. 
As  proposed,  the  definition  does  not 
include  offering  documents  prepared  by 
persons  who  do  not  have  some  formal 
connection  to  the  issuer.  Should  the 
definition  be  expanded  to  include 
offering  doounents  approved  by  the 
issuer  but  prepared  by  a  person  who 
does  not  have  a  managerial, 
employment  or  other  agency 
relationship  with  the  issuer?  The 
proposed  definition  also  would 
encompass  only  those  offering 
dociunents  prepared  with  the 
authorization  of  the  issuer.  Should  such 
authorization  be  implied  if-the 
document  is  prepared  by  certain 
individuals,  such  as  underwriters?  If 
implied  authorization  is  believed 
appropriate  for  some  persons, 
commenters  are  asked  to  identify  the 
specific  parties  and  explain  why  it 
would  be  appropriate  to  imply  consent 
in  those  cases. 


■In  the  caas  of  a  registered  investment  company, 
an  agent  of  the  issuer  would  generally  include  the 
company's  investment  adviser  or  any  other  agent 
that  performs  administrative  functions  on  behalf  of 
the  company. 

*As  provided  by  statute,  the  proposed  definition 
would  be  applicable  only  to  Section  18  of  the 
Securities  Act. 


n.  Submission  of  Comments 

Interested  persons  should  submit 
comment  letters  in  triplicate  to  Jonathan 
G.  Katz,  Secretary,  U.S.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC,  20549. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File 
Number  S7-6-96.  This  file  niunber 
should  be  included  on  the  subject  line 
if  E-mail  is  used.  Conunents  received 
will  be  available  for  inspection  and 
copying  in  the  Conunission's  public 
reference  room,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
web  site  (http://www.sec.gov). 

m.  Cost-Benefit  Analjrsis 

Commenters  should  address  the  costs 
and  benefits  of  the  proposed  definition 
of  "prepared  by  or  on  behalf  of  the 
issuer,"  and  to  provide  any  available 
support  for  such  views,  in  order  to  aid 
the  Commission  in  its  own  evaluation  of 
its  costs  and  benefits.  The  Commission 
believes  that  issuers  will  not  experience 
changes  to  their  compliance  costs  as  a 
result  of  this  rulemaking.  For  purposes 
of  5  U.S.C.  804(2),  the  Commission  also 
requests  information  regarding  the 
potential  impact  of  the  proposed  rule  on 
the  economy  on  an  annual  basis. 
Commenters  should  provide  data 
supporting  their  views. 

IV.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

An  initial  regulatory  flexibility 
analysis  has  be^n  prepared  in 
accordance  with  5  U.S.C.  603 
concerning  the  proposed  definition.  The 
analysis  notes  that  the  proposal  relates 
to  a  Congressional  mandate  lo  define  the 
term  "prepared  by  or  on  behalf  of  the 
issuer"  for  purposes  of  Section  18  of  the 
Act  and  describes  the  reasons  for  and 
purposes  of  the  proposed  definition. 

As  discussed  more  fully  in  the 
analysis,  the  proposals  may  affect 
persons  that  are  small  entities,  as 
defined  by  the  Commission's  rules.  It  is 
not  expected  that  significant  changes  to 
reporting,  recordkeeping  and 
compliance  biudens  would  result  from 
the  proposal,  inasmuch  as  the 
substantive  effects  of  the  changes  to 
Section  18  are  controlled  primarily  by 
the  terms  of  the  legislation,  and  not  by 
the  terms  of  this  proposed  definition. 
The  purpose  of  the  definition  is  to  give 
guidance  with  regard  to  the  meaning  of 
a  statutory  term. 

There  are  no  current  federal  rules  that 
duplicate,  overlap  or  conflict  with  the 
proposed  definition. 


Several  possible  significant 
alternatives  to  the  proposal  were 
considered,  including,  among  others, 
establishing  different  requirements  for 
small  entities  or  exempting  them  from 
all  or  part  of  the  proposed  definition.  As 
discussed  more  fiilly  in  the  analysis, 
this  rulemaking  does  not  lend  itself  to 
separate  treatment  for  small  businesses. 
The  definition  is  piu^osefully  crafted  in 
broad  terms  to  encompass  small  entities 
together  with  other  issuers.  No  public 
interest  would  be  served  by  a  definition' 
that  would  exclude  small  entities  fit>m 
enjoying  the  benefits  of  state 
preemption. 

Written  conunents  are  encouraged 
with  respect  to  any  aspect  of  the 
analysis.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  amendments  are  adopted. 
A  copy  of  the  analysis  may  be  obtained 
by  contacting  ]ames  R.  Budge,  Division 
of  Corporation  Finance,  Mail  Stop  7-8, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549. 

V.  Statutory  Basis 

Rule  146  is  being  proposed  pursuant 
to  Sections  18  and  19  of  the  Secimties 
Act. 

List  of  Subjects  in  M  CFR  Part  230 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  the  Proposal 

In  accordance  with  the  foregoing. 
Title  17,  chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  230-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
is  revised  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b.  77f,  77g,  77h,  77). 
77r,  77s,  77sss,  78c,  78d,  781.  78ra,  78n,  78o. 
78w,  7811(d),  79t,  80a-8,  80a-29,  80a-30.  and 
80a-37,  unless  otherwise  noted. 

*         •         •         •         • 

2.  By  adding  §  230.146,  to  read  as 
follows: 

§  230.146    Definition  of  "prepared  by  or  on 
behalf  of  the  Issuer"  for  purposes  of 
Section  18  of  the  Act 

Prepared  by  or  on  behalf  of  the  issuer. 
An  offering  document  (as  defined  in 
Section  18(d)(1)  of  the  Act  (15  U.S.C. 
77r(d)(l)l)  shall  be  deemed  "prepared 
by  or  on  behalf  of  the  issuer"  for 
piuposes  of  Section  18  of  the  Act,  if  the 
issuer  authorizes  its  production  and  if  it 
has  been  prepared  by: 

(a)  A  director,  officer,  general  partner, 
employee,  affiliate,  underwriter. 
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attorney,  accountant  or  agent  of  the 
issuer;  or 

(b)  An  agent  or  representative  of  any 
person  specified  in  paragraph  (a)  of  this 
section. 

Dated:  February  11, 1997. 

By  the  Conunission. 
Margant  H.  McFariand, 
Depu  ty  Secretaiy. 

[FR  Dot  97-3845  Filed  2-14-97;  8:45  am] 
HUMQ  COM  ••1»41-P 


DEPARTMENT  OF  THE  TREASURY 

Intamal  RevvniM  S«rv(ce 

26CFRPart20 
[REO-209e30-«e] 
RIN  1546-AU27 

Estate  and  QlftTax  Maritel  Deduction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temj>orary 

regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  estate  tax 
marital  deduction  to  conform  the  Estate 
Tax  Regulations  to  recent  court 
decisions.  The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  This 
document  also  provides  notice  of  a 
pubUc  hearing  on  these  proposed 
regulations. 

DATES:  Comments  must  be  received  by 
May  19, 1997.  Outlines  of  topics  to  be 
disciissed  at  the  pubUc  hearing 
scheduled  for  June  3, 1997,  at  10  a.m. 
must  be  received  by  May  13, 1997. 
ADDRESSES:  Send  submissions  to: 
CC:DOM:C»RP:R  (REG-209830-96). 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  also  be  hand  deUvered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP :R  {REG-209830-96). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://www.irs.ustTeas.gov/prod/ 

tax regs/comments.html.  The  public 

hearing  will  be  held  in  the 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building,  1111 


Constitution  Avenue  NW.,  Washington. 
DC. 

FOR  FURTHER  MFORMATION  CONTACT: 
Concerning  the  regulations,  Susan  B. 
Hurwitz.  (202)  622-3090;  concerning 
submissions  and  the  hearing. 
Evangelists  Lee,  (202)  622-7190  (not 
toll-free  numbers). 

SUPPI^MENTARY  INFORMATION: 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  the  Estate 
Tax  Regulations  (26  CFR  part  20) 
relating  to  sections  2044  and  2056.  The 
temporary  regulations  conform  the 
estate  tax  marital  deduction  regulations 
to  recent  coiut  decisions  in  Estate  of 
Clayton  v.  Commissioner,  976  F.2d  1486 
(5th  Or.  1992),  rev'g97  T.C.  327  (1991); 
Estate  of  Robertson  v.  Commissioner,  15 
F.3d  779  (8th  Cir.  1994),  rev'g  98  T.C. 
678  (1992);  Estate  of  Spencer  v. 
Commissioner.  43  F.Sd  226  (6th  Cir. 
1995),  rev'g  T.C.  Memo.  1992-579;  and 
Estate  of  Clack  v.  Commissioner,  106 
T.C.  131  (1996). 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regxilations 
explains  the  temporary  r^idations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defiiied 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procediue  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  FlexibiUty 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
conunents  that  are  submitted  timely  (in 
the  manner  described  in  ADDRESSES)  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  pubhc  hearing  has  been  schmluled 
for  June  3, 1997,  at  10  a.m.  in  the 
Conunissioner's  Conference  Room,  room 


3313,  Internal  Revenue  Building.  1111 
Constitution  Avenue  NW.,  Wa^tington. 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
biiilding  lobby  more  than  15  minutes 
before  the  hearing  starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  that  wish 
to  present  oral  comments  at  the  hearing 
must  submit  comments  by  May  19, 1997 
and  submit  an  outline  of  the  topics  to 
be  discussed  and  the  time  to  be  devoted 
to  each  topic  by  May  13, 1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed. 

Copies  of  the  agenda  will  be  available 
bee  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  the  proposed 
regulations  is  Susan  B.  Hurwitz,  Office 
of  Assistant  Chief  Coimsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  the  Treasxuy  Department 
participated  in  dieir  development. 

List  of  Subjects  in  26  CFR  Part  20 

Estate  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  20  is 
proposed  to  be  amended  as  follows: 

PART  2&-ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16.1954 

Paragraph  1.  The  authority  citation 
for  part  20  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  hi  §  20.2044-1.  paragraph  (e) 
Example  8  is  added  to  read  as  follows: 

S2a2044-1    Certain  property  for  wtilch 
marttal  deduction  was  previously  aNowed. 

[The  text  of  paragraph  (e)  Example  8 
as  proposed  is  the  same  as  the  text  of 
§  20.2044-lT(e)  Example  8  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Par.  3.  Section  20.2056(b)-7  is 
amended  to  read  as  follows: 

§2a2056(b)-7    Election  with  respect  to  life 
estate  for  aurviving  spouse. 

[The  text  of  paragraphs  (d)(3),  and  (h) 
Example  6  is  the  same  as  the  text  of 
§20.2056(b)-7T(d)(3)  (ii).  and  (h) 
Example  6  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 
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Par.  4.  Section  20.2056(b)-10  is 
revised  to  read  as  follows: 

§20.2056(b)-10    Effective  dalM. 

Except  as  specifically  provided  in 
§§20.2056(b)-5(c)(3)(ii)  and  (ui), 
20.2056(b)-7T(d)(3).20.2056(b)-7(e)(5), 
and  20.2056(b)-8(b),  the  provisions  of 
§§20.2056(b)-5(c).  20.2056(b)-7, 
20.2056(b)-8,  and  20.2056(b}-9  are 
effective  with  respect  to  estates  of 
decedents  dying  after  March  1, 1994. 
With  respect  to  decedents  dying  on  or 
before  March  1, 1994,  the  executor  of 
the  decedent's  estate  may  rely  on  any 
reasonable  interpretation  of  the 
statutory  provisions.  For  these  purposes, 
the  provisions  of  §§  20.2056(b)-5(c), 
20.20S6(b)-7,  20.2056(b)-8,  and 
20.2056(b)-9  (as  well  as  project  LR- 
211-76  (1984-1  C.B.  598),  see 
§601.601(d)(2)(ii)(b)  of  this  chapter),  are 
considered  a  reasonable  interpretation 
of  the  statutory  provisions. 
Margaret  Miiner  Richardson, 
Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-3399  Filed  2-14-97;  8:45  am) 
BILUNQ  CODE  4«30-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  206  and  208 
NN 1010-AC09 

Establishing  Oil  Value  for  Royalty  due 
on  Federal  Leases,  and  on  Sale  of 
Federal  Royalty  Oil 

AQENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

extension  of  public  comment  period. 

SUMMARY:*  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  pubUc  comment 
period  on  a  Notice  of  proposed  rule, 
which  was  pubhshed  in  the  Federal 
Register  on  January  24, 1997,  (62  FR 
3742).  The  proposed  rule  would  amend 
the  regulations  governing  the  valuation 
for  royalty  purposes  of  oil  produced 
from  Federal  leases.  In  response  to 
requests  for  additional  time,  MMS  will 
extend  the  conunent  period  from  March 
25, 1997,  to  April  28. 1997. 
DATE:  Comments  must  be  submitted  on 
or  before  April  28, 1997. 

ADDRESSES:  Written  comments, 
suggestions,  or  objections  regarding  this 
proposed  amendment  should  be  sent  to 
the  following  addresses. 

For  comments  sent  via  the  U.S.  Postal 
Service  use:  Minerals  Management 
Service.  Royalty  Management  Program. 


Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3101,  Denver.  Colorado 
80225-0165.  ^ 

For  comments  via  courier  or  overnight 
delivery  service  use:  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
PubUcations  Staff,  MS  3101,  Building 
85,  Denver  Federal  Center,  Room  A- 
212,  Denver,  Colorado  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
PubUcations  Staff,  phone  (303)  231- 
3432,  FAX  (303)  231-3194,  e-Mail 
David Guzy@smtp.mms.gov. 

Dated:  February  10, 1997. 
Lucy  R.  Querques, 

Associate  Director  for  Royalty  Management. 
IFR  Doc.  97-3908  Filed  2-14-97;  8:45  am] 

BILUNG  CODE  4310-MR-P 


Office  of  Surface  Mining  Recianiation 
and  Enforcement 

30CFRPart914 

[SPATS  No.  IN-136-FOR;  Amendment  No. 
9&^] 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  the 
"Indiana  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to 
Indiana's  regulation  pertaining  to  repair 
or  compensation  for  material  damage 
resulting  from  subsidence  caused  by 
undergroimd  coal  mining  operations 
and  to  replacement  of  water  suppUes 
adversely  impacted  by  coal  mining 
operations.  The  amendment  is  intended 
to  revise  the  Indiana  program  to  be 
consistent  with  the  corresponding 
Federal  regulations. 
DATES:  Written  comment  must  be 
received  by  4:00  p.m.,  e.s.t.,  March  20, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  March  16, 1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  e.s.t.,  on  March  5, 1997. 
ADDRESSES:  Written  comment  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Ronald 
F.  Griffin,  Acting  Directs,  Indianapolis 
Field  Office,  at  the  address  listed  below. 


Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  Usting  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
pubUc  review  at  the  addresses  hsted 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
hoUdays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 

Ronald  F.  Griffin,  Acting  Director, 
Indiana{K)lis  Field  Office.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301 , 
IndianapoUs,  Indiana  46204-1521, 
Telephone:  (317)  22fr-€700. 

Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis, 
Indiana  46204,  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  F.  Griffin,  Acting  Director, 
IndianapoUs  Field  Office,  Telephone: 
(317) 226-6700. 

SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Backgroimd 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  January  14,  1997 
(Administrative  Record  No.  IND-1551), 
the  Indiana  Department  of  Natural 
Resources  (IDNR)  submitted  to  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Indiana  submitted  the 
proposed  amendment  in  response  to  a 
May  20, 1996,  letter  (Administrative 
Record  No.  IND-1540)  that  OSM  sent  to 
Indiana  in  accordance  with  30  CFR 
732.17(c).  Indiana  proposes  to  amend 
the  following  regulations  of  the  Indiana 
Administrative  Code  (lAC)  pertaining  to 
repair  or  comprensation  for  material 
damage  resulting  from  subsidence  and 
to  replacement  of  water  suppUes. 

'1.310  LAC  12-0.5    Definitions 

a.  Indiana  proposes  to  add  a 
definition  at  310  lAC  12-0.5-39.5  for 
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the  terra  "Drinking,  domestic  or 
residential  water  supply." 

b.  Indiana  proposes  to  add  a 
definition  at  310  lAC  12-0.5-72.1  for 
the  term  "Material  damage." 

c.  Indiana  proposes  to  add  a 
definition  at  310  lAC  12-0.5-75.5  for 
the  term  "Non-commercial  building." 

d.  Indiana  proposes  to  add  a 
definition  at  310  lAC  12-0.5-77.5  for 
the  term  "Occupied  residential  dwelling 
and  structures  related  thereto." 

e.  Indiana  proposes  to  add  a 
definition  at  310  lAC  12-0.5-107.5  for 
the  term  "Replacement  of  water 
supply." 

2.  310  LAC  12-3-81    Underground 
Mining  Permit  Applications: 
Reclamation  Plan;  Protection  of 
Hydrologic  Balance 

Indiana  proposes  to  amend  310  lAC 
1 2-3-81  (c)  by  redesignating  the 
introductory  paragraph  as  subsection 
(c)(1)  and  by  adding  new  subsection 
(c)(2).  New  subsection  (c)(2)  requires  the 
PHC  determination  to  include  findings 
on  "whether  the  undergroimd  mining 
activities  may  result  in  contamination, 
diminution,  or  interruption  of  a  well  or 
spring  in  existence  at  the  time  the 
permit  appfication  is  submitted  and 
used  for  domestic,  dhnking.or 
residential  purposes  within  the  permit 
or  adjacent  areas."  Existing  subsections 
(c)(1)  through  {c){3)  were  redesignated 
subsections  (d)(1)  through  (d)(3),  and 
existing  subsections  (d)  and  (e)  were 
redesignated  subsections  (e)  and  (f), 
respectively. 

3.  310  LAC  12-3-67. 1     Underground 
Miiung  Permit  Applications; 
Reclamation  Plan;  Subsidence  Control 
Plan 

Indiana  proposes  extensive  revisions 
to  this  section.  The  substantive 
revisions  are  discussed  below. 

a.  Subsections  (a)(1)  through  (a)(3) 
require  an  appUcation  to  include  a  map, 
a  narrative,  and  a  pre-subsidence  survey 
indicating  the  location,  type,  and 
condition  of  structures  and  renewable 
resource  lands  that  subsidence  may 
materially  damage  or  diminish  in  value 
and  of  drinking,  domestic,  and 
residential  water  supplies  that 
subsidence  may  contaminate,  diminish, 
or  interrupt.  Subsection  (a)(3)  also 
requires  the  applicant  to  notify  property 
owners  of  the  effect  that  denial  of  access 
for  purposes  of  conducting  a  pre- 
subsidence  survey  will  have  on  their 
rights,  to  pay  for  any  technical 
assessment  or  engineering  evaluation 
needed,  and  to  provide  copies  of  the 
survey  and  any  technical  assessment  or 
engineering  evaluation  to  the  property 
owner  and  the  director  of  IDNR. 


b.  Subsection  (b)  contains  revised 
requirements  for  a  subsidence  control 
plan.  A  new  Introductory  paragraph 
provides  that  no  further  information 
need  be  provided  in  the  application 
under  this  section  if  the  survey 
conducted  under  subsection  (a)  shows 
that  no  structures,  drinking,  domestic, 
or  residential  water  supplies,  or 
renewable  resource  lands  exist  or  that 
no  material  damage  or  diminution  in 
value  or  reasonably  foreseeable  use  of 
such  structures  or  lands  and  no 
contamination,  diminution,  or 
interruption  of  such  water  supplies 
would  occur  as  a  result  of  mine 
subsidence.  The  director  of  IDNR  must 
agree  with  the  conclusion  of  the  survey. 
A  subsidence  control  plan  is  required  if 
the  survey  identifies  the  existence  of 
structures,  renewable  resource  lands,  or 
water  supphes  and  if  subsidence  could 
cause  material  damage  to  the  identified 
structures  and  renewable  resource  lands 
diminution  in  value  or  foreseeable  use, 
or  contamination,  diminution,  or 
interruption  of  the  protected  water 
supplies. 

c.  Subsection  (b)(7)  requires  a 
description  of  the  methods  that  will  be 
taken  to  minimize  damage  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures:  or  a  submittal  of  the  written 
consent  of  the  owner  of  the  structiue  or 
facility  that  minimization  measures 
need  not  be  taken;  or,  unless  the 
anticipated  damage  would  constitute  a 
threat  to  health  or  safety,  a 
demonstration  that  the  costs  of 
minimizing  damage  to  these  structures 
or  facilities  exceed  the  anticipated  cost 
of  repair  for  areas  where  planned 
subsidence  is  projected. 

d.  Subsection  (b)(8)  requires  a 
description  of  the  measiues  to  be  taken 
to  replace  adversely  affected  protected 
water  supplies  or  to  mitigate  or  remedy 
any  subsidence-related  material  damage 
to  protected  land  and  structures. 

4.  310  LAC  12-5-94  Underground 
Mining;  Hydrologic  Balance;  Water 
Rights  and  Replacement 

Indiana  proposes  to  revise  310  lAC 
12-5-94  to  require  the  permittee  to 
replace  any  drinking,  domestic  or 
residential  water  supply  that  is 
contaminated,  diminished  or 
interrupted  by  underground  mining 
activities  if  the  affected  well  or  spring 
was  in  existence  before  the  date  the 
director  of  IDNR  receivt^a  the  permit 
application.  The  baseline  hydrologic 
information  and  geologic  information 
concerning  baseline  hydrologic 
conditions  required  in  the  permit 
application  will  be  used  to  determine 


the  impact  of  mining  activities  upon 
water  supply. 

5.  310  LAC  1 2-5-1 30. 1     Underffvund 
Mining;  Subsidence  Control;  General 
Requirements 

Indiana  proposes  extensive  revisions 
to  this  section.  The  substantive 
revisions  are  discussed  below. 

a.  Indiana  proposes  to  revise 
subsection  (a)  by  redesignating  the 
existing  provisions  (1)(A)  and  (1)(B)  and 
by  adding  two  new  provisions. 
Subsection  (a)(2)  provides  that  if 
planned  subsidence  is  used,  the 
permittee  must  minimize  material 
damage  to  noncommercial  buildings 
and  occupied  residential  dwellings  and 
related  structiues  to  the  extent 
technologically  and  economically 
feasible.  Except  this  is  not  required  if  he 
has  the  written  consent  of  the  owners  or 
luiless  the  anticipated  damage  would 
constitute  a  threat  to  health  or  safety, 
the  costs  would  exceed  the  anticipated 
costs  of  repair.  Subsection  (a)(3) 
provides  that  the  standard  method  of 
room-and-pillar  mining  is  not 
prohibited. 

b.  Indiana  proposes  to  revise 
subsection  (c)(2)  by  deleting  the  existing 
language  and  adding  new  language. 
New  subsection  (c)(2)  requires  the 
permittee  to  repair  or  compensate  the 
owner  for  subsidence-related  material 
damage  to  non-commercial  buildings  or 
occupied  residential  dwellings  that 
existed  at  the  time  of  mining.  It  also 
specifies  the  responsibilities  of  the 
permittee  under  both  the  repair  and 
compensation  options. 

c.  Indiana  proposes  to  add  new 
subsection  (c)(3)  to  provide  for  repair  or 
compensation  for  subsidence-related 
material  damage  to  structures  or 
facilities  not  protected  by  subdivision 
(2). 

d.  Indiana  proposes  to  add  new 
subsection  (c)(4)(A)  to  provide  that  if 
damage  to  non-commerdal  buildings  or 
occupied  residential  dwellings  and 
related  structures  occurs  as  a  result  of 
earth  movement  within  the  area 
determined  by  projecting  a  specified 
angle  of  draw  from  undergroimd  mine 
workings  to  the  surface,  a  rebuttable 
presumption  exists  that  the  permittee 
caused  the  damage.  The  presumption 
will  normally  apply  to  a  30-degree  angle 
of  draw.  The  director  of  IDNR  may 
apply  the  presumption  to  a  different 
angle  of  draw  under  specified 
dramistances. 

e.  Indiana  proposes  to  add  new 
subsection  (c)(4)(B)  to  provide  that  the 
permittee  or  permit  applicant  may 
request  that  the  presimiption  apply  to  a 
different  site-specific  angle  of  draw 
based  on  a  site-specific  geotechnlcal 
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analysis  of  the  potential  surface  impact 
of  the  mining  operation  that 
demonstrates  that  the  proposed  angle  of 
draw  has  a  more  reasonable  basis  than 
the  one  established  in  the  Indiana 
program. 

f.  Indiana  proposes  to  add  new 
subsection  (c)(4)(C)  to  provide  that  no 
rebuttable  presumption  will  exist  if  the 
permittee  is  denied  access  to  the  land  or 
property  for  the  purpose  of  conducting 
a  pre-subsidence  survey. 

g.  Indiana  proposes  to  add  new 
subsection  (c)(4)(D)  to  provide  for  a 
rebuttal  of  presumption  under  specified 
circiunstances. 

h.  Indiana  proposes  to  add  new 
subsection  (c)(4)(E)  to  provide  that  all 
relevant  and  reasonably  available 
information  will  be  considered  in 
determining  whether  damage  to 
protected  structures  was  caused  by 
subsidence. 

i.  Indiana  proposes  to  add  new 
subsection  (c)(5)  to  require  additional 
performance  bond  if  subsidence-related 
material  damage  to  protected  land, 
structiues,  or  facilities  occius  and  if 
contamination,  diminution,  or 
interruption  to  water  supplies  occur.  No 
additional  bond  is  required  if  repairs, 
compensation  or  replacement  is 
completed  within  90  days  of  the 
occiurence  of  damage.  Indiana  may 
extend  the  90-day  time  frame  imder 
^)ecified  dnnmistances. 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INF0RMATKX4 
CONTACT  by  4:00  p.m.,  e.s.t.,  on  March 
5, 1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 


public  hearing,  the  hearing  will  not  be 
held.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  pubUc  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  theeudience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

PubUc  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  he  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  pubUc  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  siunmary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730,11.  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 


submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  appnfval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
^3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  vnll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.)  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  February  6, 1997. 
Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

(FR  Doc.  97-3897  Filed  2-14-97;  8:45  am]  _ 
BtLUNG  CODE  4310-06-M 
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30  CFR  Part  914 

[SPATS  No.  IN-138-FOR;  AnwndnMnt  No. 

Indiana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  nfle;  public  comment 
period  and  opportimity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Indiana 
regulatory  program  (hereinafter  the 
"Indiana  program")  imder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  revisions  to  the 
Indiana  Administrative  Code  (LAC) 
regulations  pertaining  to  Indiana's  small 
operator  assistance  program.  The 
amendment  is  intended  tc^revise  the 
Indiana  regulations  to  be  consistent 
with  the  corresponding  Federal 
regulations  and  to  incorporate  changes 
desired  by  the  State. 
DATES:  Written  comments  must  be 
received  by  4:00  p.m..  e.s.t.,  March  20, 
1997.  If  requested,  a  public  hearing  on 
the  proposed  amendment  will  be  held 
on  March  16, 1997.  Requests  to  speak  at 
the  hearing  must  be  received  by  4:00 
p.m.,  e.s.t.,  on  March  5, 1997. 
ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  Ronald 
F.  Griffin,  Acting  Director,  Indianapolis 
Field  Office,  at  the  address  listed  below. 

Copies  of  the  Indiana  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  docimient  will  be  available  for 
pubUc  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Indianapolis  Field  Office. 
Ronald  F.  GrifBn,  Acting  Director, 
Indianapolis  Field  Office,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  Minton-Capehart 
Federal  Building,  575  North 
Pennsylvania  Street,  Room  301, 
Indianapolis,  Indiana  46204-1521, 
Telephone:  (317)  226-6700. 
Indiana  Department  of  Natural 
Resources,  402  West  Washington 
Street,  Room  C256,  Indianapolis. 
Indiana  46204,  Telephone:  (317)  232- 
1547. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  F.  Grif^,  Acting  Director, 


Indianapolis  Field  Office,  Telephone: 
(317) 226-6700. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background  on  the  Indiana  Program 

On  July  29, 1982,  the  Secretary  of  the 
Interior  conditionally  approved  the 
Indiana  program.  Background 
information  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  July  26, 1982,  Federal  Register  (47 
FR  32107).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  can  be  found 
at  30  CFR  914.10,  914.15,  and  914.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  January  13, 1997 
(Administrative  Record  No.  IND-1550), 
the  Indiana  Department  of  Natiu^l 
Resources  submitted  to  OSM  proposed 
State  program  amendment  number  95- 
3  n  pursuant  to  SMCRA.  Indiana 
submitted  the  proposed  amendment  at 
its  own  initiative.  The  proposed 
amendment  revises  Indiana's 
regulations  pertaining  to  the  small 
operator  assistance  program  at  310  LAC 
12-3-130,  definitions;  310  LAC  12-3- 
131,  eligibility  for  assistance;  310  lAC 
12-3-132,  filing  for  assistance;  310  lAC 
12-3-132.5,  application  approval  and 
notice;  310  lAC  12-3-133,  progrtai 
services  and  data  requirements;  310  LAC 
12-3-134.1,  qualified  laboratories;  310 
LAC  12-3—134.5,  assistance  funding;  and 
310  lAC  12-3-135,  applicant  liability. 
Specifically,  Indiana  proposes  the 
following  revisions. 

1.310  LAC  12-3-130    Small  Operator 
Assistance;  Definitions 

Indiana  proposes  to  revise  the 
definitions  for  the  terms  "program 
administrator"  at  310  lAC  12-3-130(4) 
and  "qualified  laboratory"  at  310  LAC 
12-3-130(5). 

2.  310  LAC  12-3-131    Small  Operator 
Assistance -.^Eligibility  for  Assistance 

a.  Indiana  proposes  to  revise  310  lAC 
12-3-131  by  deleting  the  existing 
language  in  subsections  (2)(A)  and 
(2)(D);  by  redesignating  subsections 
(2)(A),  (2)(C)  as  (2)(B),  and  (2)(E)  as 
(2)(D);  and  by  adding  new  subsection 
(2)(C). 

New  subsection  (2)(C)  requires  that 
production  from  all  coal  produced  by 
operations  owned  by  persons  who 
directly  or  indirectly  control  the 
applicant  by  reason  of  ownership, 
direction  of  management,  or  in  any 
manner  be  attributed  to  the  applicant. 

b.  Indiana  proposes  to  move  the 
substantive  provision  in  subsection  (3) 


to  new  subsection  (4)  with  minor 
language  changes.  New  subsection  (3) 
requires  that  the  applicant  not  be 
restricted  in  any  manner  from  receiving 
a  permit. 

3.  310  LAC  12-3-132    Operator 
Assistance;  Filing  for  Assistance 

Indiana  is  proposing  minor  language 
changes  to  clarify  the  existing 
requirements  for  the  information  to  be 
included  in  an  application  for 
assistance. 

4.  310  LAC  12-3-132.5    Small  Operator 
Assistance;  Application  Approval  and 
Notice 

a.  Indiana  proposes  to  add  new 
subsection  (c)  to  allow  data  collection 
and  analysis  to  proceed  concurrently 
with  the  development  of  mining  and 
reclamation  plans  by  the  operator. 

b.  Indiana  proposes  to  add  new 
subsection  (d)  to  require  that  data 
collected  under  its  small  operator 
assistance  program  be  made  available  to 
the  public  and  that  the  program 
administrator  develop  procedures  for 
interstate  coordination  and  exchange  of 
data. 

5.  310  LAC  12-3-133    Small  Operator 
Assistance;  Program  Services  and  Data 
Requirements 

Indiana  is  proposing  minor  language 
changes  in  this  section  to  clarify  the 
program  services  available  for  eligible 
operators  who  request  assistance. 

6.  310  LAC  12-3-134.1    Small  Operator 
Assistance;  Qualified  Laboratories 

Indiana  proposes  to  delete  section  134 
and  to  add  its  substantive  provisions  to 
section  134.1.  Minor  language  changes 
are  also  proposed. 

7.  310  LAC  134.5    Small  Operator 
Assistance;  Assistance  Funding 

Indiana  proposes  to  add  a  new  section 
at  310  LAC  134.5  concerning  Indiana's 
use  of  funds  authorized  for  the  smaU 
operator  assistance  program.  Subsection 
(a)  requires  that  the  funds  be  used  to 
provide  the  services  specified  in  section 
133  and  not  be  used  to  cover 
administrative  expenses.  Subsection  (b) 
requires  the  program  administrator  to 
establish  a  formula  for  allocating  funds 
to  provide  services  for  eligible  small 
operators  if  the  available  funds  are  less 
than  those  required  to  provide  the 
services  piusuant  to  this  rule. 

8.  310  LAC  12-3-135    Small  Operator 
Assistance;  Applicant  Liability 

Indiana  proposes  minor  language 
changes  in  this  section  to  clarify  the 
requirements  for  an  appficant  to 
reimburse  funds  received  for  services 
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rendered  under  the  small  operator 
assistance  program. 

m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Indiana  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  iiL 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Indianapolis  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record.  « 

Public  Hearing 

Persons  wishing  to  speak  at  the  pubUc 
hearing  shoiUd  contact  the  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  e.s.t.,  on  March 
5, 1997.  The  location  and  time  of  the 
hearing  will  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held.  Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  pubHc  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 


INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posed  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

TV.  Procedural  Detenninatioiis 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  appUcable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  r^\ilatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  afid 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
720(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act  ~ 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 


upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  reUed  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Siu^ce 
mining.  Underground  mining. 

Dated:  February  6, 1997. 

Brent  Wahlquist, 

Regional  Director,  Mid-Continent  Regional 
Coordinating  Center. 

(FR  Doc  97-3898  Filed  2-14-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTKM 
AGENCY 

40  CFR  Part  52 

PN  68-1-730eb;  FRL-6678-4] 

Approval  and  Promulgation  of 
Imptomantation  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revision  submitted  by  the  State  of 
Indiana  for  the  purpose  of  incorporating 
minor  changes  to  existing  regulations 
and  accommodating  recent  revisions  to 
the  SIP  by  adding  and  updating 
regulations.  The  EPA  made  a  finding  of 
completeness  in  a  letter  dated 
November  25, 1994.  This  revision 
affects  definitions  in  the  General 
Provisions  of  the  Indiana  SIP  (326  lAC 
1-1, 1-2, 1-6),  and  the  Permit  Review 
Rules  (326  lAC  2-1).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  these  actions  as  a  direct 
final  rule  without  prior  proposal 
because  EPA  views  these  as 
noncontroversial  actions  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  EPA  receives 
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adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  finftl  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  notice.  Any  parties  interested  in 
commenting  on  this  notice  should  do  so 
at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  March  20, 1997. 

ADDRESSES:  Comments  can  be  mailed  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch,  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard  (AR-18J), 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  and 
EPA's  analysis  of  it  are  available  for 
inspection  at:  Regulation  Development 
Section,  Regulation  Development 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Choi,  Environmental  Engineer, 
Permits  and  Grants  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-3507. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  December  12, 1996. 
Valdat  V.  Adamkus, 
Regiona]  Administzator. 
(FR  Doc.  97-3863  Filed  2-14-97;  8:45  am) 
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40CFRPart52 
[TN-178-1-«707b:  FRL-«68»-1] 

Approval  and  Promulgation  of 
imptemantation  Plans;  Hamilton 
County,  Tennessee 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Tennessee  on  behalf  of  the  Chattanooga- 
Hamilton  County  Air  Pollution  Control 
Bureau  (CHCAPCB)  for  the  purpose  of 
establishing  a  Federally  enforceable 
state  operating  permit  (FESOP)  program. 
In  order  to  extend  the  Federal 
enforceability  of  CHCAPCB  s  FESOP  to 
hazardous  air  pollutants  (HAP),  EPA  is 
also  profNMing  approval  of  the 


CHCAPCB's  FESOP  regulations 
pursuant  to  section  112  of  the  Clean  Air 
Act  as  amended  in  1990  (CAA). 

In  the  Final  Rules  Section  of  this 
Federal  Register,  EPA  is  approving 
CHCAPCB's  SIP  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as 
noncontroversialvevision  amendments 
and  anticipates  no  adverse  conunents.  A 
detailed  rationale  for  the  approvals  is 
set  forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  vnW  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  approval  action.  Any  parties 
interested  in  commenting  on  this  action 
shoiUd  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  March  20, 1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Kelly  Fortin,  Air  & 
Radiation  Technology  Branch,  Air, 
Pesticides  &  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  Atlanta  Federal 
Center,  100  Alabama  Street  SW., 
Atlanta,  Georgia  30303. 

Copies  of  the  material  submitted  by 
the  State  of  Tennessee  on  behalf  of  the 
CHCAPCB  may  be  examined  during 
normal  business  hours  at  the  following 
locations: 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street  SW., 
Washington,  DC  20460. 

Environmental  Protection  Agency, 
Region  4,  Air  &  Radiation  Teclmology 
Branch,  Atlanta  Federal  Center,  100 
Alabama  Street  SW.,  Atlanta,  Georgia 
30303. 

Tennessee  Department  of  the 
Environment  and  Conservation,  L&C 
Annex,  401  Church  Street,  Nashville, 
Tennessee,  37243-1531. 

Chattanooga-Hamilton  County  Air 
Pollution  Control  Bureau,  3511 
Rossville  Boulevard,  Chattanooga, 
Tennessee  37407-2495. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Fortin,  Air  &  Radiation 
Technology  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  Atlanta  Federal  Center,  100 
Alabama  Street  SW.,  Atlanta,  Georgia 
30303,  404-562-9117.  Reference  file 
TN178-1. 


SUPPLEMENTARY  INFORMATION:  For 
additional  information,  refer  to  the 
direct  final  rule  which  is  published  in 
the  rules  section  of  this  Federal 
Register. 

Dated:  January  23, 1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

[FR  Doc.  97-3866  Filed  2-14-97;  8:45  am] 
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40  CFR  Parts  52  and  81 
[OH78-2:  FRL-S68S-N] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARYf  The  Ohio  Environmental 
Protection  Agency  (OEPA)  has 
requested  the  redesignation  of  the  Ohio 
portion  of  the  Qncinnati-Heunilton  area 
consisting  of  Hamilton,  Clermont, 
Butler,  and  Warren  Counties  bom 
moderate  nonattainment  to  attainment 
for  ozone.  The  request  was  received  on 
November  15, 1994.  USEPA  proposed  to 
approve  the  redesignation  request  on 
May  5, 1995.  However,  during  July  of 
1995  an  ozone  monitor  in  the  area 
recorded  another  exceedance  of  the 
ozone  standard  resulting  in  a  violation 
of  the  standard.  As  a  result  of  the 
violation  the  area  is  no  longer  attaining 
the  ozone  air  quality  standard  and 
USEPA  is  proposing  to  disapprove  the 
redesignation  request  for  the  area 
because  it  has  not  met  all  of  the 
requirements  for  redesignation  specified 
under  section  107(d)(3)(E),  of  the  Clean 
Air  Act. 

The  Cincinnati-Hamilton  moderate 
nonattainment  area  also  includes  the 
Kentucky  coimties  of  Boone,  Campbell, 
and  Kenton.  On  September  27, 1996, 
USEPA  disapproved  the  redesignation 
request  for  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  moderate  ozone 
nonattainment  area. 
DATES:  Comments  on  this  redesignation 
and  on  the  proposed  USEPA  action 
must  be  received  by  March  20, 1997. 
ADDRESSES:  Written  conunents  should 
be  addressed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section.  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604. 

Copies  of  the  State's  submittal  and 
other  information  are  available  for 
inspection  during  normal  business 
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hours  at  the  following  location: 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J).  United 
States  Environmental  Protection 
Agency,  Region  5, 17  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Jones,  Environmental  Scientist, 
Air  Programs  Branch,  Regulation 
Development  Section  (AR-18J),  United 
States  Envirorunental  Protection 
Agency,  Region  5,  Chicago,  Illinois 
60604,  (312)  886-6058. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  Summary 

The  OEPA  has  requested  the 
redesignation  of  the  Ohio  portion  of  the 
Cincinnati-Hamilton  Area  (consisting  of 
the  coimties  of  Hamilton,  Butler, 
Clermont  and  Warren)  from 
nonattaiiunent  to  attaiiunent  for  ozone. 

Under  Section  107(d)  of  the  1977 
amended  Clean  Air  Act  (CAA),  the 
USEPA  promulgated  the  ozone 
attainment  status  for  each  geographic 
area  of  the  coimtry.  All  counties  in  the 
Cinciimati-Hamilton  OH-KY  area  were 
designated  as  an  ozone  nonattainment 
area  in  March  1978  (43  FR  8962).  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  were  enacted. 
Pursuant  to  Section  107(d)(4)(A).  Butler, 
Clermont,  Hamilton,  and  Warren 
Counties,  along  with  the  Kentucky 
counties  of  Boone,  Campbell,  and 
Kenton  were  designated  as  the 
Cincinnati-Hamilton  moderate  ozone 
nonattainment  area,  as  a  result  of 
monitored  violations  of  the  ozone 
National  Ambient  Air  QuaUty  Standard 
(NAAQS)  during  the  1986-1988  time 
frame  (56  FR  56694,  November  6, 1991). 
A  review  of  the  redesignation  request 


for  the  Ohio  portion  of  the  Cinciimati- 
Hamilton  area  was  provided  in  a 
proposed  rulemaking  dated  May  5, 1995 
(60  FR  22337).  To  the  extent  that  any 
conunents  received  on  the  May  5, 1995, 
proposed  rulemaking  are  relevant  to  this 
proposed  rulemaking,  they  will  be 
addressed  in  any  final  rulemaking  on 
this  action. 

II.  Redesignation  Review  Criteria 

The  CAA  provides  the  requirements 
for  redesignating  a  nonattainment  area 
to  attainment.  Specifically,  Section 
107(d)(3)(E)  provides  for  redesignation 
if:  (i)  The  Administrator  determines  that 
the  area  has  attained  the  National 
Ambient  Air  Quality  Standard 
(NAAQS):  (ii)  The  Administrator  has 
fully  approved  the  applicable 
implementation  plan  for  the  area  under 
Section  110(k):  (iii)  The  Administrator 
determines  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  state  implementation  plan 
and  appUcable  Federal  air  pollutant 
control  regulations  and  other  permanent 
and  enforceable  reductions:  (iv)  The 
Administrator  has  fully  approved  a 
maintenance  plan  for  die  area  as 
meeting  the  requirements  of  Section 
175(A);  and  (v)  The  State  containing 
such  area  has  met  all  requirements 
applicable  to  the  area  under  Section  110 
and  Part  D. 

The  USEPA  provided  guidance  on 
redesignation  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990,  57 
FR  13498  (April  16, 1992), 
supplemented  at  57  FR  18070  (April  28, 
1992).  The  priqiary  memorandima 


providing  further  guidance  with  respect 
to  section  107(d)(3)(E)  of  the  amended 
Act  is  dated  September  4, 1992,  and 
issued  by  the  director,  Air  Quahty 
Management  Division,  Subject: 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attaiiunent 
(Calcagni  Memorandiun). 

m.  Analysis  of  Cincinnati  Area 
Redesignation  Request 

For  ozone,  an  area  may  be  considered 
attaining  the  NAAQS  if  there  are  no 
violations,  as  determined  in  accordance 
with  40  CFR  50.9  and  Appendix  H. 
based  on  three  complete,  consecutive 
calendar  years  of  quality  assured 
monitoring  data.  A  violation  of  the 
NAAQS  occurs  when  the  annual 
average  number  of  expected  daily 
exceedances  is  equal  to  or  greater  than 
1 .05  at  a  monitoring  site.  A  daily 
exceedance  occurs  when  the  maximum 
hourly  ozone  concentration  during  a 
given  day  is  0.125  parts  per  milUon 
(ppm)  or  higher.  The  data  should  be 
collected  and  quaUty-assured  in 
accordance  with  40  CFR  58,  and 
recorded  in  the  Aerometric  Information 
Retrieval  System  (AIRS).  The  monitors 
should  have  remained  at  the  same 
location  for  the  duration  of  the 
monitoring  period  required  for 
demonstrating  attainment. 

The  OEPA  submitted  ozone 
monitoring  data  for  the  April  through 
October  ozone  season  from  1976  to 
1994.  In  addition  USEPA  has  reviewed 
the  most  recent  ambient  air  quality 
monitoring  data  that  is  recorded  in 
USEPA's  AIRS.  The  table  below 
summarizes  the  air  quaUty  data  from 
1994-1996. 


Table  l.— Peak  1-Hour  Ozone  Concentrations  in  the  Cincinnati-Hamilton  Area  1994  to  1996 


Site 


Oxford  

Middietown 

Middletown 

Middietown 

Hamilton 

Hamilton 

Hamilton 

4430  SR  222 

4430  SR  222 

4430  SR  222 

11590  Grooms  Rd 
11590  Grooms  Rd 
11590  Grooms  Rd 
6950  Ripple  Road  . 
6950  Ripple  Road  . 
6950  Ripple  Road  . 

Cincinnati  

Cincinnati  

Cincinnati  

Lebanon  .„ 

Lebanon  


County 


BuHer  ..... 
Butler  ..... 

Butter  

Butler  ..... 

Butler  

Butler  

Butter  

Clermont 
Clermont 
Clermont 
Hamilton . 
Hamilton. 
Hamilton . 
Hamitton . 
Hamilton . 
Hamilton  . 
Hamilton  . 
Hamilton . 
Hamilton . 
Warren  ... 
Warren  ... 


Year 


1994 
1994 
1995 
1996 
1994 
1995 
i99d 
1994 
1995 
1996 
1994 
1995 
1996 
1994 
1995 
1996 
1994 
1996 
1996 
1994 
1996 


Exceedances 

Expected 

measured 

exceedances 

0 

0.0 

0 

0.0 

2 

2.0 

1 

1.0 

0 

0.0 

1 

1.0 

^        0 

0.0 

1 

1J) 

1 

1.0 

0 

0.0 

0 

OX) 

0 

0.0 

0 

0.0 

0 

0.0 

1 

1.0 

0 

0.0 

0 

0.0 

1 

1.0 

0 

0.0 

2 

2.0 

2 
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Table  1.— Peak  1-Hour  Ozone  CoNCEhJTRATiONS  in  the  Cincinnati-Hamilton  Area  1994  to  1996— Continued 


Site 


Lebanon  . 
KY338  ... 
KY  338  ... 
KY338  ... 
Dayton  .... 
Dayton  .... 
Dayton  .... 
Covington 
Covington 
Covington 


County 


Wan«n  .. 
Boone  ... 
Boone  .... 
Boone  ... 
Campbell 
Camptjell 
CampbeU 
Kenton  ... 
Kenton  ... 
Kenton  ... 


Year 


1996 
1994 
1995 
1996 
1994 
1995 
1996 
1994 
1995 
1996 


Exceedances 
measured 


Expected 
exceedances 


0.0 
0.0 
0.0 
0.0 
0.0 
0.0 
1.0 
0.0 
1.0 
1.0 


To  demonstrate  monitored  attainment 
with  the  standard,  the  OEPA  submitted 
ozone  air  quality  data  for  the  years  1992 
through  1994.  lliis  data  has  been 
quality  assured  and  is  recorded  in  AIRS. 
During  the  1994  to  1996  time  period,  the 
Lebanon  monitor  recorded  a  total  of  4.0 
expected  exceedances.  This  averages  out 
to  1.33  average  expected  exceedances 
per  year  and  as  a  result  is  a  violation  of 
the  ozone  standard. 

All  five  of  the  redesignation  criteria 
given  under  section  107(d)(3)(E)  of  the 
CAA  must  be  satisfied  in  order  for 
USEPA  to  redesignate  an  area  from 
nonattainment  to  attainment.  Under  the 
first  criterion,  the  Administrator  of 
USEPA  is  prohibited  from  redesignating 
an  area  to  attainment  when  that  area  has 
not  attained  the  NAAQS.  Furthermore, 
section  107(d)(1)(A)  defines  a 
nonattainment  area  as  "any  area  that 
does  not  meet"  NAAQS  and  an 
attainment  area  as  "any  area  *  *  *  that 
meets  the"  NAAQS.  Consequently,  if  a 
violation  occurs  prior  to  USEPA 's  final 
action,  the  area  is  no  longer  in 
attainment  and  USEPA  cannot 
redesignate  the  area  to  attainment  status 
because,  at  the  time  of  that  action,  the 
area  would  not  meet  the  definition  of  an 
attainment  area  under  section  107. 

At  the  time  of  the  OEPA's 
redesignation  submittal  in  1994,  the 
Cincinnati-Hamilton  moderate 
nonattainment  area  appeared  to  have 
attained  the  NAAQS,  based  on  air 
quahty  data  monitored  from  1992 
through  1994.  However,  during 
USEPA 's  review  of  the  public  comments 
received  on  the  proposal,  ambient  air 
quality  data  indicated  that  the  area  had 
registered  a  violation  of  the  ozone 
NAAQS  in  1995.  This  ambient  data  has 
been  quality  assiued  according  to 
established  procedures  for  validating 
such  monitoring  data.  As  a  result,  the 
Cincinnati-Hamilton  area  does  not  meet 
the  statutory  criterion  for  redesignation 
to  attainment  of  the  ozone  NAAQS 
found  in  section  107(d)(3)(E)(i)  of  the 
CAA. 


USEPA  notes  that  it  has  previously 
disapproved  redesignation  requests  on 
the  basis  of  violations  occurring  after 
the  submission  of  the  redesignation 
request.  In  particular.  USEPA  has 
already  disapproved  the  redesignation 
request  for  the  Kentucky  portion  of  the 
Cincinnati-Hamilton  nonattainment  area 
on  the  basis  of  the  same  violations  that 
are  the  basis  for  this  proposal.  See  61  FR 
50718  (September  27,  1996).  See  also  61 
FR  19193  (May  1, 1996)  (disapproval  of 
redesignation  request  for  Pittsburgh, 
Pennsylvania). 

The  maintenance  plan  State 
Implementation  Plan  (SIP)  revision  is 
not  approvable  because  its 
demonstration  is  based  on  a  level  of 
ozone  precursor  emissions  in  the 
ambient  air  thought  to  represent  an 
inventory  of  emissions  that  would 
provide  for  attainment  and 
maintenance.  That  underlying  basis  of 
the  maintenance  plan's  demonstration  is 
no  longer  valid  due  to  the  violation  of 
the  NAAQS  that  occurred  during  the 
1995  ozone  season,  a  season  in  which 
the  emissions  inventory  y^as  at  or  below 
the  level  of  the  emissions  inventory  in 
the  base  year. 

rv.  Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

The  Cincinnati-Hamilton  area  does 
not  meet  the  redesignation  and 
maintenance  plan  requirements  of  the 
CAA.  Therefore,  the  USEPA  is 
proposing  disapproval  of  the 
maintenance  plan  and  the  redesignation 
of  the  Ohio  portion  of  the  Cincinnati 
moderate  ozone  nonattainment  area, 
consisting  of  the  counties  of  Butler, 
Warren,  Clermont,  and  Hamilton,  to 
attainment  for  ozone. 

Public  comments  are  solicited  on 
USEPA's  proposed  rulemaking  action. 
Public  comments  received  by  March  20, 
1997  will  be  considered  in  the 
development  of  USEPA's  final 
rulemaking  action.  To  the  extent  that 
any  comments  received  on  the  May  5, 
1995,  proposed  approval  are  relevant  to 
this  proposed  rulemaking,  they  will  be 


addressed  in  any  final  rulemaking  on 
this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  reqiiirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiu«  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10. 
1995,  memorandiun  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

USEPA's  disapproval  of  the  State 
request  under  Section  110  and 
subchapter  I,  Part  D  of  the  CAA  would 
not  affect  any  existing  requirements 
applicable  to  smaU  entities.  Any  pre- 
existing federal  requirements  would 
remain  in  place  after  this  disapproval. 
Moreover,  USEPA's  disapproval  of  the 
submittal  would  not  impose  any  new 
Federal  requirements.  Furthermore,  the 
direct  affects  of  the  designation  status  of 
a  nonattainment  area  fall  on  a  State,  not 
a  small  entity.  Therefore,  USEPA 
certifies  that  this  proposed  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  niunber  of  small 
entities  because  it  does  not  remove 
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existing  requirements  and  impose  any 
new  Federal  requirements. 

USEPA's  denial  of  the  State's 
redesignation  request  under  section 
107(d)(3)(E)  of  the  CAA  does  not  affect 
any  existing  requirements  applicable  to 
small  entities  nor  does  it  impose  new 
requirements.  The  area  retains  its 
ourent  designation  status  and  continues 
to  be  subject  to  the  same  statutory 
requirements.  To  the  extent  that  the  area 
must  adopt  regulations,  based  on  its 
nonattainment  status,  USEPA  will 
review  the  effect  of  those  actions  on 
small  entities  at  the  time  the  State 
submits  those  regulations.  Therefore, 
the  Administrator  certifies  that  any 
disapproval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

Under  Sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  ("Unfunded  Mandates  Act"), 
signed  into  law  on  March  22, 1995, 
USEPA  must  imdertake  various  actions 
in  association  with  proposed  or  final 
rules  that  include  a  Federal  mandate 
that  may  result  in  estimated  costs  of 
$100  milUon  or  more  to  the  private 
sector,  or  to  State,  local,  or  tribal 
governments  in  the  aggregate.  Through 
submission  of  this  state  implementation 
plan  or  plan  revision,  the  State  and  any 
affected  local  or  tribal  governments  have 
elected  to  adopt  the  program  provided 
for  imder  Section  110  of  the  CAA.  These 
rules  may  bind  State,  local  and  tribal 
governments  to  perform  certain  actions 
and  also  require  the  private  sector  to 
perform  certain  duties.  USEPA  has 
examined  whether  the  rules  being 
disapproved  by  this  action  would 
impose  any  new  requirements.  Since 
such  soiuces  are  already  subject  to  these 
regulations  under  State  law,  no  new 
requirements  would  be  imposed  by  a 
-  disapproval.  Moreover,  as  this  action 
would  merely  leave  the  area  with  its 
current  designation,  it  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
would  result  from  this  action,  and 
therefore  there  will  be  no  significant 
impact  on  a  substantial  number  of  small 
entities. 

ListofSubiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compoimds. 

40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control. 

Authoritjr:  42  U.S.C.  7401-7671q. 


Dated:  February  6, 1997. 
MicheUe  D.  Jordan, 
Acting  Regional  Administrator. 
(FR  Doc.  97-3925  Filed  2-14-97;  8:45  am) 
BILLMQ  COM  a6M-60-P 


40  CFR  Part  80 

[FRL-568»-3] 

Regulations  of  Fuels  and  Fuel 
Additives:  Extension  of  the 
Reformulated  Gasoline  Program  to  the 
Phoenix,  Arizona  IModerate  Ozone 
Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Under  section  211(k)(6)  of  the 
Clean  Air  Act,  as  amended  (Act),  the 
Administrator  of  EPA  shall  require  the 
sale  of  reformulated  gasoline  in  an 
ozone  nonattainment  area  classified  as 
Marginal,  Moderate,  Serious,  or  Severe 
upon  the  application  of  the  governor  of 
the  state  in  which  the  nonattainment 
area  is  located.  This  action  proposes  to 
extend  the  prohibition  set  forth  in 
section  211(k](5)  against  the  sale  of  ' 
conventional  [i.e.,  non-reformulated) 
gasoline  to  the  Phoenix,  Arizona 
moderate  ozone  nonattainment  area. 
The  Agency  is  proposing  the 
implementation  date  of  the  prohibition 
described  herein  to  take  effect  on  the 
effective  date  of  this  rule  or  June  1, 
1997,  whichever  is  later,  for  all  persons 
other  than  retailers  and  wholesale 
purchaser-consumers  (i.e.,  refiners, 
importers,  and  distributors).  For 
retailers  and  wholesale  purchaser- 
consumers,  EPA  is  proposing  the 
implementation  of  the  prohibition 
described  herein  to  take  effect  30  days 
after  the  effective  date  of  this  rule,  or 
July  1, 1997,  whichever  is  later.  As  of 
the  implementation  date  for  retailers 
and  wholesale  purchaser-consumers, 
the  Phoenix  ozone  nonattainment  area 
will  be  a  covered  area  for  all  purposes 
in  the  federal  RFC  program. 

DATES:  ff  a  public  hearing  is  held  on 
today's  proposal,  comments  must  be 
received  by  April  10, 1997.  If  a  hearing 
is  not  held,  comments  must  be  received 
by  March  20, 1997.  Please  direct  all 
correspondence  to  the  address  shown 
below.  The  Agency  will  hold  a  public 
hearing  on  today's  proposal  if  one  is 
requested  by  February  25. 1997.  If  a 
public  hearing  is  held,  it  will  take  place  ^ 
on  March  11, 1997.  To  request  a 
hearing,  or  to  find  out  if  and  where  a 
.  hearing  will  be  held,  please  call  Janice 
Rabum  at  (202)  233-9000. 


ADDRESSES:  Conunents  should  be 
submitted  (in  duplicate,  if  possible)  to 
Air  Docket  Section,  Mail  Code  6102. 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  DC 
20460.  A  copy  should  also  be  sent  to 
Janice  Rabum  at  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  401  M  Street,  SW  (6406J), 
Washington,  DC  20460.  A  copy  should 
also  be  sent  to  EPA  Region  DC,  75 
Hawthorne  Street,  AIR-2, 17th  Floor. 
San  Francisco,  CA  94105. 

Materials  relevant  to  this  notice  have 
been  placed  in  Docket  A-97-02.  The 
docket  is  located  at  the  Air  Docket 
Section,  Mail  Code  6102,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  2046&,  in 
room  M-1500  Waterside  Mall. 
Documents  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.  A  reasonable  fee  may 
be  charged  for  copying  docket  material. 
An  identical  docket  is  also  located  in 
EPA's  Region  IX  office  in  Docket  A-AZ- 
97.  The  docket  is  located  at  75 
Hawthorne  Street,  AIR-2, 17th  Floor, 
San  Francisco,  California  94105. 
Documents  may  be  inspected  from  9:00 
a.m.  to  noon  and  from  1:00—4:00  p.m. 
A  reasonable  fee  may  be  charged  for 
copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Rabum  or  Paul  Argyropoulos  at 
U.S.  Environmental  Protection  Agency 
Office  of  Air  and  Radiation,  401  M 
Street,  SW  (6406J).  Washington,  DC 
20460,  (202)  233-9000. 
SUPPLEMENTARY  INFORMATION:  A  copy  of 
this  action  is  available  on  the  OAQPS 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS)  and  on  the 
Office  of  Mobile  Sources'  World  Wide 
Web  cite,  http://www.epa.gov/ 
OMSWWW.  The  TTNBBS  can  be 
accessed  with  a  dial-in  phone  line  and 
a  high-speed  modem  (PH#  919-541- 
5742).  The  parity  of  your  modem  should 
be  set  to  none,  the  data  bits  to  8,  and 
the  stop  bits  to  1.  Either  a  1200.  2400, 
or  9600  baud  modem  should  be  used. 
When  first  signing  on,  the  user  will  be 
required  to  answer  some  basic 
informational  questions  for  registration 
purposes.  After  completing  the 
registration  process,  proceed  through 
the  following  series  of  menus: 

(M)  OMS 

(K)  Rulemaking  and  Reporting 

(3)  Fuels 

(9)  Reformulated  gasoline 

A  list  of  ZIP  files  will  be  sho%vn,  all 
of  which  are  related  to  the  reformulated 
gasoline  mlemaking  process.  Today's 
action  will  be  in  the  form  of  a  ZIP  file 
and  can  be  identified  by  the  following 
title:  OPTOUT.2aP.  To  download  this 
file,  type  the  instructions  below  and 
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transfer  according  to  the  appropriate 
software  on  your  computer: 

<0>ownload,  <P>rotocol.  <E>xamine, 
<N>ew,  <L>ist,  or  <H>elp 

Selection  or  <CR>  to  exit:  D 
filename.zip 

You  will  be  given  a  list  of  transfer 
protocols  from  which  you  must  choose 
one  that  matches  with  the  terminal 
software  on  your  own  computer.  The 
software  should  then  be  opened  and 
directed  to  receive  the  file  using  the 
same  protocol.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  via 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
docxunent  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

Regulated  entities.  Entities  potentially 
regulated  by  this  action  are  those  which 
produce,  supply  or  distribute  motor 
gasoline.  Regulated  categories  and 
entities  include: 


Category 

Exainpies  of  regulated  entities 

Industry .... 

Petroleum  refiners,  motor  gaso- 
line distributors  and  retailers. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
business  is  regulated  by  this  action,  you 
should  carefully  examine  the  list  of 
areas  covered  by  the  reformulated 
gasoline  program  in  §  80.70  of  title  40  of 
the  Code  of  Federal  Regulations.  If  you 
have  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
fisted  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

L  Background 

As  part  of  the  Clean  Air  Act 
Amendments  of  1990,  Congress  added  a 
new  subsection  (k)  to  section  211  of  the 
Act.  Subsection  (k)  prohibits  the  sale  of 
gasoline  that  EPA  has  not  certified  as 
reformulated  ("conventional  gasoUne") 
in  the  nine  worst  ozone  nonattaixmient 
areas  beginning  January  1, 1995.  Section 
211(k)(10)(D)  defines  the  areas  covered 
by  the  reformulated  gasoline  (RFC) 
program  as  the  nine  ozone 
nonattainment  areas  having  a  1980 
population  in  excess  of  250,000  and 
having  the  highest  ozone  design  values 


during  the  period  1987  though  1989. ' 
Under  section  211(k)(10)(D),  any  area 
reclassified  as  a  severe  ozone 
nonattainment  area  under  section  181(b) 
is  also  to  be  included  in  the  RFC 
program.  EPA  published  final 
regulations  for  the  RFC  program  on 
February  16, 1994.  See  59  FR  7716. 

Any  other  ozone  nonattainment  area 
classified  as  Marginal,  Moderate, 
Serious,  or  Severe  may  be  included  in 
the  program  at  the  request  of  the 
Governor  of  the  state  in  which  the  area 
is  located.  Section  211(k)(6)(A)  provides 
that  upon  the  application  of  a  Governor, 
EPA  shall  apply  the  prohibition  against 
selling  conventional  gasoline  in  any 
area  requested  by  the  Governor  which 
has  been  classified  under  subpart  2  of 
Part  D  of  Title  I  of  the  act  as  a  Marginal,. 
Moderate,  Serious  or  Severe  ozone 
nonattainment  area.  Subparagraph 
211(k)(6)(A)  further  provides  that  EPA  is 
to  apply  the  prohibition  as  of  the  date 
the  Administrator  "deems  appropriate, 
not  later  than  January  1, 1995,  or  1  year 
after  such  application  is  received, 
whichever  is  later."  In  some  cases  the 
effective  date  may  be  extended  for  such 
an  area  as  provided  in  section 
211(k)(6)(B)  based  on  a  determination 
by  EPA  that  there  is  "insufficient 
domestic  capacity  to  produce"  RFG. 
Finally,  EPA  is  to  publish  a  governor's 
application  in  the  Federal  Register. 

n.  The  GoTemor's  Request 

EPA  received  an  application  from  the 
Honorable  Fife  Symington,  Governor  of 
the  State  of  Arizona,  for  the  Phoenix 
moderate  ozone  nonattainment  area  to 
be  included  in  the  reformulated  gasoline 
program.  The  Governor's  letter  is  set  out 
in  hill  below. 
January  17, 1997. 

Ms.  Carol  Browner,  Administrator, 
U.S.  Environmental  Protection  Agency,  401 

M.  Street.  S.W.  (1101)  Washington.  D.C. 

20460. 

Dear  Ms.  Browner  The  purpose  of  this 
letter  is  to  request,  under  section  211(k)(6)  of 
the  Clean  Air  Act  and  40  CFR  §  81.303,  that 
the  U.S.  E.P.A.  extend  the  requirement  for 
refbimaiattfd  gasoline  (RFG)  to  the  Phoenix 
Ozone  Nonattainment  Area  beginning  June  1, 
1997.  This  "opt-in"  request  is  made  in 
accordance  writh  the  guidance  provided  by 
your  agency  in  letters  to  me  of  December  31, 
1996  and  January  13, 1997. 

Furthermore,  I  am  requesting  waivers 
related  to  summertime  Reid  Vapor  Pressure 
(RVP)  and  wintertime  oxygenated  fuels: 
— From  June  1  through  September  30  of  each 

year,  that  the  current  State  standard  of  7.0 

pounds  per  square  inch  (psi)  RVP  be 


•    '  Applying  these  criteria,  EPA  has  determined  the 
nine  covered  areas  to  be  the  metropKjIitan  areas 
including  Los  Angeles,  Houston,  New  York  City, 
Baltimore,  Chicago,  San  Oiego.  Philadelphia, 
Hartford  and  Milwaukee. 


enforced  in  the  Phoenix  Ozone 

Nonattainment  Area;  and 
— That  the  U.S.E.P.A.  preserve  existing  State 

standards  for  oxygenated  gasoline  blends. 

These  unique  gasoline  standards  were 
submitted  by  Arizona  in  the  1993  ozone  and 
carbon  monoxide  State  Implementation  Plan 
revisions  required  under  the  Clean  Air  Act, 
but  no  action  was  taken  on  our  waiver 
request  I  urge  EPA  to  expeditiously  approve 
these  waivers  in  accordance  with 
§211(c)(4)(C)oftheAct. 

As  you  know,  Arizona  has  made  a  good 
faith  effo' '  to  implement  its  ozone' 
nonattaiiunent  plan  in  compliance  with  all  of 
the  requirements  of  the  Clean  Air  Act. 
Regardless,  a  significant  proportion  of  the 
emissions  reductions  included  in  this  plan 
were  not  realized  due  to  the  difficulties  the 
State  has  experienced  in  attempting  to  fully 
implement  the  federal  enhanced  vehicular 
inspection  and  maintenance  program.  This 
problem,  and  continued  violations  of  the 
ozone  standard  in  Maricopa  County  have 
motivated  the  State  to  voluntarily  develop 
and  submit  an  ozone  plan,  which  will 
include  a  variety  of  enforceable  control 
programs  designed  to  reduce  pollution  and 
bring  about  attainment  of  the  ozone  standard 
by  1999.  Reformulated  gasoline  is  critical  to 
the  success  of  this  plan,  and  will  probably 
provide  the  largest  pollution  reduction  of  any 
single  control  program  contemplated  in  this 
plan. 

The  State  will  continue  to  evaluate 
gasoline  formulations  and  other  strategies  for 
reducing  ozone,  carbon  monoxide  and 
particulate  pollution,  and  may  determine  that 
another  gasoline  formulation  provides 
equivalent  or  better  emissions  reductions, 
and  is  more  cost-effective  or  represents  a 
better  overall  solution  to  our  pollution 
problems  in  the  long  term.  In  such  case,  the 
State  will  submit  a  complete  opt-out  request 
by  December  31, 1997,  or  take  other 
appropriate  action,  as  described  in  the 
December  31, 1996  and  January  13, 1997 
letters  previously  mentioned. 

I  appreciate  the  prompt  assistance  that 
your  Region  IX  staff  provided  on  this  issue. 
Thank  you  for  your  attention  to  this  matter. 

Sincerely, 
s/Fife  Symington 
Governor. 

FS:sae 

cc;  Felicia  Marcus,  EPA,  Region  IX,  Russell 
F.  Rhoades,  Arizona  Department  of 
Environmental  Quality,  John  Hays, 
Arizona  Department  of  Weights  and 
Measures 

m.  Action 

Pursuant  to  the  governor's  letter  and 
the  provisions  of  section  211(kJ(6j,  EPA 
is  proposing  to  apply  the  prohibitions  of 
subsection  211(kJ(5)  to  the  Phoenix, 
Arizona  ozone  nonattainment  area  as  of 
the  effective  date  of  this  rule,  or  June  1, 
1997  whichever  is  later,  for  all  persons 
other  than  retailers  and  wholesale 
purchaser-consumers.  This  date  applies 
to  the  refinery  level  and  all  other  points 
in  the  distribution  system  other  than  the 
retail  level.  For  retailers  and  wholesale 
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purchaser-consumers,  EPA  is  proposing 
to  apply  the  prohibitions  of  subsection 
211(k)(5)  to  the  Phoenix,  Arizona  ozone 
nonattainment  area  30  days  after  the 
effective  date  for  this  rule,  or  July  1, 

1997,  whichever  is  later.  As  of  the 
implementation  date  for  retailers  and 
wholesale  purchaser-consumers,  this 
area  will  be  treated  as  a  covered  area  for 
allpurposes  of  the  federal  RFC  program. 

The  application  of  the  prohibition  of 
section  211(k)(5)  to  the  Phoenix  ozone 
nonattainment  area  could  take  effect  no 
later  than  January  17, 1998  under 
section  211(k)(6)(A),  which  stipulates 
that  the  effective  program  date  must  be 
no  "later  than  January  1, 1995  or  1  year 
after  [the  Governor's]  appHcation  is 
received,  whichever  is  later.*'  For  the 
Phoenix  nonattainment  area,  EPA  could 
estabUsh  an  effective  date  for  the  start 
of  the  RFG  program  anytime  up  to  this 
date.  EPA  considers  that  January  17, 
1998  would  be  the  latest  possible 
effective  date,  since  EPA  expects  there 
to  be  sufficient  domestic  capacity  to 
produce  RFG  and  therefore  has  no 
current  reason  to  extend  the  effective 
date  beyond  one  jrear  after  January  17, 

1998.  EPA  believes  that  there  is 
adequate  domestic  capability  to  support 
the  current  demand  for  RFG  nationwide 
as  well  as  the  addition  of  the  Phoenix 
area. 

Like  the  federal  volatility  program, 
the  RFG  program  includes  seasonal 
requirements.  Summertime  RFG  must 
meet  certain  VOC  control  requirements 
to  reduce  emissions  of  VCK^,  an  ozone 
precursor.  Under  the  RFG  program, 
there  are  two  compliance  dates  for  VOC- 
controlled  RFG.  At  the  refinery  level, 
and  all  other  points  in  the  distribution 
system  other  than  the  retail  level, 
compliance  with  RFG  VOC-control 
requirements  is  required  from  May  1  to 
September  15.  At  the  retail  level  (service 
stations  and  wholesale  purchaser- 
consumers),  compliance  is  required 
from  June  1  to  September  15.  See  40 
CFR  80.78  (a)(l)(v).  Pipeline 
requirements  and  demands  for  RFG 
from  the  supply  industry  drive 
refineries  to  establish  their  own  internal 
compUance  date  earlier  than  May  so 
that  they  can  then  assiue  that  terminals 
are  capable  of  meeting  the  RFG  VOC- 
control  requirements  by  May  1.  Based 
on  past  success  with  this 
implementation  strategy,  EPA  proposes 
to  stagger  the  implementation  dates  for 
the  Phoenix  opt-in  to  the  RFG  program. 

The  Governor's  request  seeks  an 
implementation  date  of  June  1  for  the 
RFG  program  in  the  Phoenix  area. 
However,  pursuant  to  its  discretion  to 
set  an  effective  date  under  §  211(k)(6), 
EPA  is  proposing  two  implementation 
dates.  For  all  persons  other  than 


retailers  and  wholesale  purchaser- 
consumers  (i.e.,  refiners,  importers,  and 
distributors),  EPA  is  proposing  the 
implementation  to  take  effect  on  the 
effective  date  of  this  rule,  or  Jvme  1 , 
1997,  whichever  is  later.  For  retailers 
and  wholesale  purchaser-consumers, 
EPA  is  proposing  the  implementation  to 
take  effect  30  days  after  Uie  effective 
date  of  this  rule  or  July  1 ,  1997, 
whichever  is  later.  EPA  believes  these 
proposed  implementation  dates  achieve 
a  reasonable  balance  between  requiring 
the  earUest  possible  start  date  and 
providing  adequate  lead  time  for 
industry  to  prepare  for  program 
implementation.  These  dates  are 
consistent  with  the  state's  request  that 
EPA  require  that  the  RFG  program  begin 
in  the  Phoenix  area  as  early  as  possible 
in  the  high  ozone  season,  which  begins 
June  1.  "These  dates  would  provide 
enviromnental  benefits  by  allowing 
Phoenix  to  achieve  VOC  reduction 
benefits  for  some  of  the  1997  VOC- 
controlled  season.  EPA  believes  these 
dates  provide  adequate  lead  time  for  the 
distribution  industry  to  set  up  storage 
and  sales  agreements  to  ensiue  supply. 
EPA  asks  for  comment  on  whether 
retailers  and  wholesale  ptirchaser- 
consumers  believe  they  could  comply 
with  federal  RFG  in  less  than  30  days 
fit)m  the  effective  date  set  for  persons 
other  than  retailers  and  wholesale 
purchaser-consiuners. 

IV.  Public  Participation  and  Effective 
Date 

The  Agency  is  publishing  this  action 
both  as  a  proposed  rulemaking  and  as  a 
direct  final  rule  because  it  views  setting 
the  effective  date  for  the  addition  of  the 
Phoenix  ozone  nonattainment  area  to 
the  federal  RFG  program  as  non- 
controversial  and  anticipates  no  adverse 
or  critical  comments.  The  Agency  will 
hold  a  public  hearing  on  today's 
proposal  if  one  is  requested  by  February 
25, 1997. 

The  Governor  of  Arizona  established 
in  May  1996  an  Air  Quality  Strategies 
Task  Force  to  develop  a  report 
describing  long-  and  short-term 
strategies  that  would  contribute  to 
attainment  of  the  federal  national 
ambient  air  quality  standards  for  ozone, 
carbon  monoxide  and  particulates.  In 
July  1996,  this  task  force  recommended 
establishment  of  a  Fuels  Subcommittee 
to  evaluate  potential  short-term  and 
long-term  fuels  options  for  the  Phoenix 
ozone  nonattainment  area.  The  Fuels 
Subcommittee  was  composed  of 
representatives  of  a  diverse  mixture  of 
interests  including  gasohne-related 
industries,  public  health  organizations, 
and  both  in-county  and  out-of-county 
interests.  Several  members  of  the 


refining  industry  supported  the  opt  into 
the  federal  RFG  program  for  Phoenix  for 
the  onset  of  the  1997  VOC  control 
season.  The  subcommittee  submitted  its 
final  report  to  the  Air  Quality  Strategies 
Task  Force  on  November  26, 1996. 

Section  211(k)(6)  states  that,  "(ujpon 
the  application  of  the  Governor  of  a 
State,  the  Administrator  shall  apply  the 
prohibition"  against  the  sale  of 
conventional  gasoUne  in  any  area  of  the 
State  classified  as  Marginal,  Moderate, 
Serious,  or  Severe  for  ozone.  Although 
§  211(k)(6)  provides  EPA  discretion  to 
establish  the  effective  date  for  this 
prohibition  to  apply  to  such  areas,  and 
allows  EPA  to  consider  whether  there  is 
sufficient  domestic  capacity  to  produce 
RFG  in  establishing  the  effective  date, 
EPA  does  not  have  discretion  to  deny  a 
Governor's  request.  Therefore,  the  scope 
of  this  action  is  limited  to  setting  an 
effective  date  for  Phoenix's  opt-in  to  the 
RFG  program,  and  not  to  decide 
whether  Phoenix  should  in  fact  opt  in. 
For  this  reason,  EPA  is  only  soliciting 
comments  addressing  the 
implementation  date  and  is  not 
soliciting  comments  that  support  or 
oppose  Phoenix  participating  in  the 
program. 

V.  Environmental  Impact 

The  federal  RFG  program  provides 
reductions  in  ozone-forming  VOC 
emissions,  oxides  of  nitrogen  (NOx), 
and  air  toxics.  Reductions  in  VOCs  are 
environmentally  significant  because  of 
the  associated  reductions  in  ozone 
formation  and  in  secondary  formation  of 
particulate  matter,  with  the  associated 
improvements  in  human  health  and 
welfare.  Exposure  to  ground-level  ozone 
(or  smog)  can  cause  respiratory 
problems,  chest  pain,  and  coughing  and 
may  worsen  bronchitis,  emphysema, 
and  asthma.  Animal  studies  suggest  that 
long-term  exposure  (months  to  years)  to 
ozone  can  damage  lung  tissue  and  may 
lead  to  chronic  respiratory  illness. 
Reductions  in  emissions  of  toxic  air 
pollutants  are  environmentally 
important  because  they  carry  significant 
benefits  for  human  health  and  welfare 
primarily  by  reducing  the  number  of 
cancer  cases  each  year. 

The  Arizona  Governor's  Task  Force 
estimates  that  if  federal  RFG  is  required 
to  be  sold  in  Phoenix.  VOC  emissions 
will  be  be  cut  by  more  than  nine  tons/ 
day.  hi  addition,  all  vehicles  would 
have  improved  emissions  and  the  area 
would  also  get  reductions  in  toxic 
emissions. 

VI.  Statutory  Authority 

The  Statutory  authority  for  the  action 
proposed  today  is  granted  to  EPA  by 
sections  211(c)  and  (k)  and  301  of  the 
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Clean  Air  Act,  as  amended;  42  U.S.C. 
7545(c)  and  (k)  and  7601. 

Vn.  Regulatory  Flexibility 

For  the  following  reasons,  EPA  has 
determined  that  it  is  not  necessary  to 
prepare  a  regulatory  flexibility  analysis 
in  connection  with  this  proposed  rule. 
EPA  has  also  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  promulgating  the  REG  and 
anti-dumping  regulations,  the  Agency 
analyzed  the  impact  of  the  regulations 
on  small  businesses.  The  Agency 
concluded  that  the  regulations  may 
possibly  have  some  economic  effect  on 
a  substantial  number  of  small  refiners, 
but  that  the  regulations  may  not 
significantly  affect  other  small  entities, 
such  as  gasoline  blenders,  terminal 
operators,  service  stations  and  ethanol 
blenders.  See  59  FR  7810-7811 
(February  16.  1994).  As  stated  in  the 
preamble  to  the  final  RFG/anti-dumping 
rule,  exempting  small  refiners  irom  the 
RFC  regulations  would  result  in  the 
failure  of  meeting  CAA  standards.  59  FR 
7810.  However,  since  most  small 
refiners  are  located  in  the  mountain 
states  or  in  California,  which  has  its 
own  RFC  program,  the  vast  majority  of 
small  refiners  are  unaffected  by  the 
federal  RFC  requirements  (although  all 
refiners  of  conventional  gasoline  are 
subject  to  the  anti-diunping 
requirements).  Moreover,  all  businesses, 
large  and  small,  maintain  the  option  to 
produce  conventional  gasoline  to  be 
sold  in  areas  not  obligated  by  the  Act  to 
receive  RFC  or  those  areas  which  have 
not  chosen  to  opt  into  the  RFC  program. 
A  complete  analysis  of  the  effect  of  the 
RFG/anti-dumping  regulations  on  small 
businesses  is  contained  in  the 
Regulatory  Flexibility  Analysis  which 
was  prepared  for  the  RFG  and  anti- 
dumping rulemaking,  and  can  be  found 
in  the  docket  for  that  rulemaking.  The 
docket  number  is:  EPA  Air  Docket  A- 
92-12. 

Today's  proposed  rule  will  affect  only 
those  refiners,  importers  or  blenders  of 
gasoline  that  choose  to  produce  or 
import  RFG  for  sale  in  the  Phoenix 
ozone  nonattainment  area,  and  gasoline 
distributors  and  retail  stations  in  those 
areas.  As  discussed  above,  EPA 
determined  that,  because  of  their 
location,  the  vast  majority  of  small 
refiners  would  be  unaffected  by  the  RFG 
requirements.  For  the  same  reason,  most 
small  refiners  will  be  unaffected  by 
today's  action.  Other  small  entities, 
such  as  gasoline  distributors  and  retail 
stations  located  in  Phoenix,  which  will 
become  a  covered  area  as  a  result  of 
today's  action,  will  be  subject  to  the 
same  requirements  as  those  small 


entities  which  are  located  in  current 
RFG  covered  areas.  The  Agency  did  not 
find  the  RFG  regulations  to  significantly 
affect  these  entities. 

Therefore,  for  the  reasons  dated  in 
this  section  the  Agency  certifies  that 
this  action  will  not  have  a  significant 
impact  on  a  substantial  niunber  of 
entities. 

VIII.  Executive  Order  12866 

Under  Executive  Order  12866  2,  the 
Agency  must  determine  whether  a 
regulation  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  of 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. ' 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

DC.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("UMRA").  P.L.  104-4,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  general  notice  of 
proposed  rulemaking  or  final  rule  that 
includes  a  Federal  mandate  which  may 
result  in  estimated  costs  to  State,  local, 
or  tribal  governments  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Under  Section 
205,  for  any  rule  subject  to  Section  202 
EPA  generally  must  select  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Under  Section  203,  before  establishing 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  EPA  must  take  steps  to 


inform  and  advise  small  governments  of 
the  requirements  and  enable  them  to 
provide  input. 

EPA  has  determined  that  today's 
proposed  rule  does  not  trigger  the 
requirements  of  UMRA.  The  rule  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  to  State, 
local  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more,  and  it  does  not 
establish  regulatory  requirements  that 
may  significantly  or  uniquely  affect 
small  governments. 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection,  Air 
pollution  control.  Fuel  additives. 
Gasoline.  Motor  vehicle  pollution. 

Dated:  February  7. 1997. 
Carol  M.  Browner, 

Administrator. 

40  CFR  part  80  is  proposed  to  be 
amended  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80  is 
revised  to  read  as  follows: 

Authority:  Sees.  114.  211,  and  301(a)  of  the 
Clean  Air  Act.  as  amended  (42  U.S.C.  7414, 
7545  and  7601(a)). 

2.  Section  80.70  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

$80.70    Covered  areas. 


(m)  The  prohibitions  of  section 
211(k)(5)  will  apply  to  all  persons  other 
than  retailers  and  wholesale  purchaser- 
consiuners  June  1, 1997.  The 
prohibitions  of  section  211(k)(5)  will 
apply  to  retailers  and  wholesale 
purchaser-consumers  July  1, 1997.  As  of 
the  effective  date  for  retailers  and 
wholesale  purchaser-consumers,  the 
Phoenix,  Arizona  ozone  nonattainment 
area  is  a  covered  area.  The  geographical 
extent  of  the  covered  area  listed  in  this 
paragraph  shall  be  the  nonattainment 
boundaries  for  the  Phoenix  ozone 
nonattainment  area  as  specified  in  40 
CFR  81.303. 

IFR  Doc.  97-3927  Filed  2-14-97;  8:45  am] 
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'See  sa  FR  51735  (October  4. 1993). 
'Id.  at  section  3(f)(lH4). 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

43  CFR  Part  418 
RIN100fr-AA37 

Adjustments  to  1988  Operating  Criteria 
and  Procedures  (OCAP)  for  the 
Newlands  Irrigation  Project  in  Nevada 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Proposed  rule;  availability  of 

supplementary  information  and 

extension  of  comment  period. 

SUMMARY:  This  document  annoimces  the 
availability  of  detailed  information  on 
the  computerized  modeling  run  of 
Newlands  Project  operations  used  in 
developing  the  proposed  rule,  and  the 
availability  of  summary  information  on 
other  operations  modeling  runs 
considered.  Also,  the  comment  period 
on  the  proposed  rule  is  extended  by  60 
days,  llie  proposed  nile  adjusting  the 
1988  OCAP  for  the  Newlands  Irrigation 
Project  was  published  in  the  Federal 
Re^er  on  December  9, 1996  (61  FR 
64832).  Written  comments  were 
requested  by  February  7, 1997.  Several 
agencies  and  individuals  have  requested 
additional  information  and  asked  that 
the  comment  period  be  extended  to 
provide  additional  time  for  the 
collection  and  analysis  of  relevant 
information  and  preparation  of 
conunents.  As  a  resiilt  of  these  requests, 
the  comment  period  has  been  extended 
until  April  8, 1997. 
DATES:  Written  comments  should  be 
submitted  to  be  received  by  April  8, 
1997.  All  comments  received  on  or 
before  that  date  will  be  considered  and 
addressed  in  the  Final  Rule.  Comments 
received  after  that  date  will  be  reviewed 
and  considered  as  time  allows. 
ADDRESSES:  Comments  should  be  to  the 
following  address:  Adjusted  OCAP, 
Truckee-Carson  Coordination  OfGce. 
1000  E.  William  Street,  Suite  100, 
Carson  City,  NV  89701-3116. 
Supplemental  information  is  available 
at  the  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Je&ey  Zippin,  Team  Leader,  Truckee- 
Carson  Coordination  Office,  (702)  887- 
0640,  or  Ann  Ball,  Manager,  Lahontan 
Area  Office,  (702)  882-3436. 

SUPPLEMENTARY  INFORMATION: 

Additional  Information 

Several  individuals,  organizations, 
and  agencies  have  requested  additional 
information  regarding  the  proposed 
Adjustments  to  the  1988  OCAP.  These 
parties  want  to  see  the  data  developed 


using  the  Truckee  River  operations 
model  to  examine  in  detail  how  the 
proposal  may  affect  the  Newlands 
Project  water  supply.  The  following 
information  is  available: 

•  A  single  page  simunary  of  modeling 
runs  for  the  1988  OCAP,  the  proposed 
Adjustments  to  the  1988  OCAP,  and 
other  modeling  runs  considered.  This 
dociunent  is  identified  as  "Multiple 
Modeling  Runs  Summary" 

•  A  36-page  summary  of  the  "174,000 
acre-foot  Storage  Target  Run"  for  the 
proposed  rule  including  29  parameters 
relating  to  the  Truckee  River  reservoir 
releases,  Truckee  and  Carson  River 
stream  flow,  Truckee  Canal,  Truckee 
Division,  Lahontan  Reservoir,  Carson 
Division,  Pyramid  Lake,  and  Cui-ui. 
This  docimient  is  identified  as 
"Proposed  1988  OCAP  Adjustments 
Modeling  Summary." 

•  The  400-plus-page  complete 
modeled  output  used  to  develop  the 
proposed  rule  and  identified  as  the 
"174,000  acre-foot  Storage  Target  Run." 
The  data  include  monthly  results  for 
approximately  100  parameters  over  the 
94-year  period  1901-1994. 

Questions  and  Answers 

Two  public  worluhops  were  held  in 
Fallon  and  Femley,  Nevada,  January  8 
and  9,  1997,  respectively,  to  describe 
and  answer  technical  questions  about 
the  proposed  adjustments  to  the  1988 
OCAP.  The  following  questions  and 
answers  taken  from  the  public 
workshops  and  from  additional 
questions  received  on  the  proposed  rule 
are  presented  below  to  assist  reviewers 
in  better  understanding  and 
commenting  upon  the  proposed  rule. 

1.  Q.  Did  the  computer  modeling  runs 
used  in  developing  the  proposed  rule 
include  precipitation,  runoff,  or 
snowpack  forecasts? 

A.  Administration  of  the  OCAP  every 
year  relies  on  real-time  runoff  forecasts. 
However,  the  computer  modeling  uses 
historical  records  of  Truckee  and  Carson 
River  hydrology,  including  precipitation 
and  snowpack  nmoff,  and  an  error 
factor  to  simulate  forecasting  errors  in 
assessing  how  the  proposed  rule  would 
affect  Newlands  Project  operations  and 
water  supply  over  a  94-year  period  of 
record. 

2.  Q.  The  model  uses  a  total  Project 
diversion  demand  of  294,000  acre-feet. 
Does  this  demand  include  both  Carson 
Division  and  Truckee  Division  demand? 

A.  Yes,  the  294,000  acre-foot  demand 
includes  active  water  rights  in  both 
Divisions. 

3.  Q.  In  the  computer  model,  the 
"beginning  cui-ui"  number  (adult 
females)  remains  constant  in  the 


modeling  runs.  Why  is  a  constant  value 
used? 

A.  The  beginning  cvii-ui  number  is  a 
common  starting  number  in  the  cm-ui 
model.  It  is  a  calculated  number, 
approximately  50,000,  from  the  Cui-ui 
Recovery  Plan.  Because  all  the  modeling 
is  essentially  a  hindcast,  it  uses 
historical  hydrology  and  historical 
conditions  in  the  cui-ui  population  as  a 
starting  point.  By  using  a  common 
beginning,  we  can  evaluate  the  effects  of 
different  water  management  actions  on 
cui-ui.  This  is  the  basis  for  comparison 
of  cui-ui  population  response  to  various 
water  regimes  on  the  Truckee  River. 

4.  Q.  Snould  the  computer  model  be 
changed  to  reflect  the  increased  cm-ui 
population  of  today? 

A.  No,  it  is  not  necessary  to  use  the 
latest  cui-ui  numbers  in  evaluating 
relative  impacts  of  different  modeling 
runs.  It  is  more  important  to  use  a 
common  beginning  because  we  are 
trying  to  compare  the  efiiects  of  difiisrent 
modeling  runs  on  cvii-ui.  In  these 
modeling  runs,  the  starting  number 
represents  an  initial  condition.  Just  as  in 
a  bank  account,  you  start  with  an  initial 
deposit  and  then  adjust  the  balance  over 
time  for  deposits^  withdrawals,  interest, 
and  fees.  You  don't  go  back  and  adjust 
the  initial  deposit  just  because  you  have 
more  money  in  the  bank  today. 

5.  Q.  Does  the  294,000  acre-foot 
demand  include  water  rights  acquired  to 
restore  Stillwater  National  Wildlife 
Refuge  and  Carson  Lake  and  Pastiue 
wetlands? 

A.  Yes,  it  includes  wetland  water 
rights  acquired  to  date  which  are 
approximately  5,200  acres  of  Carson 
EHvision  agricultural  water  rights. 

6.  (a)  Q.  Does  the  model  assume 
wetland  water  rights  are  used  at  2.99 
acre-feet  per  acre? 

A.  Yes,  the  modeling  assiunes  a  use 
rate  of  2.99  acre-feet  per  acre. 

(b)  Q.  What  happ>ens  to  the  additional 
0.51  or  1.51  acre-feet  per  acre? 

A.  The  additional  0.51  or  1.51  acre- 
feet  per  acre  stays  in  Lahontan  Reservoir 
where  it  does  two  things.  It  increases 
the  Carson  Division  water  supply  to  all 
water  users  in  shortage  years;  in  full 
water  years  it  remains  in  Lahontan 
Reservoir  and  reduces  Truckee  River 
diversions  to  the  Reservoir  in 
subsequent  years. 

7.  Q.  Are  wetland  water  rights 
assumed  to  come  out  of  the  Truckee 
River  diversions  to  the  Project, 
increasing  shortages  to  the  Carson 
Division  of  the  Project? 

A.  No,  wetland  water  rights  are 
acquired,  active,  agricultural  water 
rights  from  within  the  Carson  Division 
or  from  sources  on  the  Carson  River 
above  Lahontan  Reservoir.  Water  rights 
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acquired  within  the  Carson  Division 
share  the  same  amount  of  Truckee  River 
water,  if  any,  in  a  given  year  as  the  rest 
of  the  Carson  Division. 

8.  Q.  Do  the  new  conveyance 
efficiency  targets  include  the  delivery  to 
Stillwater  National  Wildlife  Refuge  and 
Carson  Lake  and  Pasture? 

A.  Yes,  the  conveyance  efficiency 
targets  apply  to  all  water  users, 
including  the  wetlands. 

9.  Q.  If  Project  fadUties  are  altered  or 
new  facilities  constructed  to  aid  water 
dehveries  to  the  wetlands,  will 
conveyance  efficiency  requirements  be 
adjusted  to  account  for  such  changes? 

A.  Carson  Division  conveyance 
efficiency  measures  the  amount  of  water 
delivered  to  headgates  as  a  percentage  of 
the  Lahontan  Reservoir  water  released 
to  serve  those  water  rights.  Changes  in 
conveyance  efficiency  requirements 
could  be  considered  in  the  future.  It  is 
premature  to  consider  how  changes  to 
the  wetlands  water  deUvery  system 
might  affect  conveyance  efficiencies 
until  such  time  as  we  know  how  much 
water  delivery  is  affected,  the  stage  of 
the  water  acquisition  program,  the* 
geographic  distribution  of  acquisitions, 
the  degree  to  which  enGre  canal/lateral 
systems  are  retired  because  appurtenant 
water  rights  have  been  acquired, 
conversion  of  Project  irrigated  lands  and 
water  use  to  development  or  municipal 
and  industrial  (M&I)  use,  and 
conveyance  efficiency  improvements 
made.  At  this  time,  it  is  impossible  to 
know  whether  conveyance  efficiencies 
would  improve  or  decline  from  changes 
in  the  water  delivery  system. 

10.  Q.  How  was  the  proposed  65.7 
percent  conveyance  efficiency 
requirement  determined. 

A.  The  65.7  percent  conveyance 
efficiency  is  an  example  based  on  1995 
Project  data.  The  Bureau  of  Reclamation 
(BOR)  constructed  a  linear  extrapolation 
comparing  the  conveyance  efficiency 
required  in  the  1988  OCAP  for  64,850 
water-righted  acres  with  what  would  be 
required  for  59,075  water-righted  acres. 

11.  Q.  Does  the  proposed  conveyance 
efficiency  requirement  assume  that  the 
Truckee-Carson  Irrigation  District 
(TOD)  will  line  canals? 

A.  No  specific  assumptions  are  made 
on  the  methods  by  which  TCID  will 
improve  Project  conveyance  efficiency. 
Canal  lining  woiild  be  one  way  to 
improve  conveyance  efficiencies,  as 
would  better  water  measurement. 
Additional  information  on  conveyance 
efficiency  has  been  provided  to  TOD 
and  other  interested  parties  in  the  BOR's 
1994  efficiency  study  for  the  Newlands 
Project.  That  document  is  available  at 
the  address  above. 


12.  Q.  Is  the  proposed  Lahontan 
Reservoir  storage  target  of  174,000  acre- 
feet  a  limit  on  how  much  water  can  be 
stored  in  the  Reservoir  at  any  time? 

A.  No,  the  proposed  end-of-June 
storage  target  of  174,000  acre-feet  would 
be  used  to  determine  if  water  would  be 
needed  from  the  Truckee  River  as  a 
supplemental  supply  to  Carson  River 
inflow  to  the  Reservoir.  That  target  does 
not  limit  how  much  water  can  be  stored 
in  Lahontan  Reservoir.  Above  the  target, 
Carson  River  water  may  fill  the 
Reservoir  to  its  capacity. 

13.  Q.  Since  the  adjustment  to  the 
Lahontan  Reservoir  storage  targets  is 
based  in  part  on  the  reduced  Project 
demand  when  compared  to  the  1988 
OCAP,  what  vdll  happen  if  the  water 
transfer  Utigation  results  in  greater 
acreage  and  more  water  demand? 

A.  This  is  something  that  bears 
watching  and  could  be  considered  for 
changes  in  the  future.  The  outcome  of 
the  water  transfer  litigation  is  unknown 
and  may  not  be  resolved  for  several, 
years.  Other  changes  within  the  Project 
may  affect  water  demand,  including  but 
not  limited  to  continued  development  of 
agricultural  lands,  changes  in  demand 
as  the  FWS  acquires  water  (see  number 
4.b  above),  and  water  dedications  to 
future  Mil  use.  At  this  time,  it  is  not 
possible  to  say  whether  future  demand 
will  increase  or  decrease,  or  know  the 
magnitude  of  the  change. 

14.  Q.  Modeling  for  Uie  1988  OCAP 
indicated  four  shortage  years  for  the 
Project.  Why  do  the  proposed 
Adjustments  to  the  1988  OCAP  show 
nine  shortage  years? 

A.  The  1988  OCAP  modeling  used  the 
hydrology  for  the  80-year  period,  1901- 
1980,  which  included  shortages  in 
drought  years  1931, 1934, 1961,  and 
1977.  The  proposed  Adjustments  to  the 
1988  OCAP  are  modeled  using  the 
hydrology  from  the  94-year  period 
1901-1994.  The  14-year  period  1981- 
1994  included  five  additional  drought 
years  (1988,  1990, 1991, 1992,  and  1994) 
which  adds  five  more  shortage  years. 
When  the  1988  OCAP  is  examined  using 
the  94-year  hydrology,  there  are  also 
nine  sboriage  years. 

15.  Q.  Why  was  the  end  of  June 
storage  target  in  Lahontan  Reservoir 
reduced  by  19  percent  (174,000  acre-feet 
versus  215,000  acre-feet)  when  the 
project  acreage  is  only  9  percent  less 
than  anticipated  in  the  1988  OCAP 
(59,075  acres  versus  64,850  acres)? 

A.  The  proposed  storage  target 
adjustments  attempt  to  (among  other 
things)  more  closely  balance  the  water 
supply  to  the  demand  in  the  Carson 
Division.  The  demand  is  based  on 
water-righted,  irrigated  acres  to  be 
served.  The  supply  is  composed  of 


inflow  to  Lahontan  Reservoir  from  the 
Carson  River  and  water  from  the 
Truckee  River  as  a  supplementary 
supply.  In  the  proposed  rule,  the 
Lahontan  storage  targets,  which  govern 
Truckee  River  diversions,  are  adjusted 
so  that  the  decrease  in  average  water 
supply  is  commensurate  with  the 
current  demand.  Just  a  percentage 
comparison  of  storage  targets  and 
acreage  does  not  tell  the  whole  story. 
The  proposed  19  percent  change  in  the 
storage  target  for  regulating  the 
supplemental  supply  is  not  comparable 
to  the  change  in  demand  based  on 
water-righted,  irrigated  acres.  For 
example,  even  if  demand  were  reduced 
100  percent  based  on  zero  irrigated 
acres,  there  would  still  be  enough  water 
supply  from  the  Carson  River  inflow 
alone  to  serve  tens  of  thousands  of 
acres.  In  developing  the  proposed  rule, 
percentage  reductions  in  storage  targets 
were  considered  but  those  targets  did 
not  adjust  the  supply  to  match  the 
current  demand.  Based  on  modeled 
averages,  Carson  Division  water  supply 
in  the  proposed  Adjustments  to  the 
1988  OCAP  compared  to  imder  the  1988 
OCAP  assumptions  indicates  a  decrease 
of  7  percent  (264,120  acre-feet  versus 
284,180  acre-feet).  As  noted  in  the 
question,  the  acreage  difference  is  9 
percent  less. 

16.  Q.  Why  does  modeling  show  a 
difference  in  the  proposal  between  the 
water  shortages  in  the  Carson  Division 
between  the  Fallon  Paiute-Shoshone 
Tribe  and  the  rest  of  the  water  users? 

A.  The  difference  in  shortage  between 
the  Fallon  Tribe  and  the  rest  of  the 
Carson  Division  results  from  the  cap  on 
their  water  use.  During  shortages. 
Project  water  deUveries  have  been  based 
on  total  water-righted  acres.  The  Fallon 
Tribe  total  water  right  is  19,041  acre- 
feet,  but  use  is  capped  at  10,587.5  acre- 
feet.  [Public  Law  101-618,  section 
103(c)l  The  Tribe's  supply  of  water  in  a 
water  short  year  is  based  on  its  water 
right,  thus  in  any  shortage  year  down  to 
a  56  percent  year,  the  Tribe  would 
receive  all  of  its  water  permitted  by  the 
use  cap. 

Extension  of  the  Comment  Period 

The  comment  period  on  the  proposed 
Adjustments  to  the  1988  OCAP 
rulemaking  is  extended  to  allow  parties 
to  consider  the  supplemental  material 
being  made  available  through  this 
notice,  and  because  of  flooding  in 
western  Nevada.  The  Truckee,  Carson, 
and  Walker  Rivers  in  Nevada  began 
flooding  on  January  1, 1997,  and 
continued  under  flood  watches  and 
warnings  in  some  river  segments  for 
several  weeks.  Some  parties  interested 
in  or  affected  by  the  proposed 
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rulemaking  have  been  directly  affected 
by  the  flooding.  Many  more  parties, 
including  the  pubUc,  and  local,  State, 
and  Federal  agencies  wish  to  make 
comments  on  the  proposed  rule  but 
have  been  preoccupied  in  flood  water 
management  operations  and/or  flood 
recovery  activities.  The  Truckee-Carson 
Coordination  Office  has  received  many 
written  requests  for  extension,  all  citing 
the  floods  as  afi^ecting  the  time  they 
have  available  to  review  the  proposed 
rule  and  provide  comments.  An 
additional  60  days  would  allow  all 
interested  parties  to  review  the 
proposed  rule  and  supplemental 
information,  and  prepare  and  submit 
comments. 
John  Ganmendi, 
Depu  ty  Secretary. 
IFR  Doc.  97-3946  Filed  2-14-97;  8:45  am] 

BNJJNQ  CODE  4*1 0-fK-M 


Bureau  of  Land  Management 

43  CFR  Parts  6300  and  8560 
[WO-420-1060-00  24 1A] 
RIN  1004-ABe9 

Wildemess  Management 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Extension  of  comment  period 

for  proposed  rule. 

SUMMARY:  On  December  19, 1996.  the 
Bureau  of  Land  Management  (BLM) 
published  a  document  in  the  Federal 
Register  announcing  a  proposed  rule  to 
revise  and  update  existing  regulations 
for  management  of  designated 
wildemess  areas  (61  FR  66968).  The  60- 
day  comment  i>eriod  for  the  proposed 
rule  expires  on  February  18, 1997.  BLM 
has  received  several  requests  from  the 
public  for  additional  time  to  comment 
and  is  extending  the  comment  period 
for  an  additional  60  days. 
DATES:  Submit  comments  by  April  21, 
1997. 

ADDRESSES: 

If  you  wish  to  comment,  you  may: 

(a)  Hand-deliver  comments  to  the 
Bureau  of  Land  Management, 
Administrative  Record,  Room  401, 1620 
L  St.,  ^4W.,  Washington,  DC.; 

(b)  Mail  comments  to  the  Bureau  of 
Land  Management,  Administrative 
Record.  Room  401LS,  1849  C  Street, 
NW.,  Washington,  DC  20240;  or 

(c)  Send  comments  through  the 
internet  to  WOCommentdwo.blm.gov. 
Please  include  "attn:  AB69",  and  your 
name  and  retiun  address  in  yoiu- 
Intemet  message.  If  you  do  not  receive 


a  confirmation  from  the  system  that  we 
have  received  your  internet  message, 
please  contact  us  directly  at  (202)  452- 
5030. 

You  will  be  able  to  review  comments 
at  BLM's  Regulatory  Affairs  Group 
office.  Room  401, 1620  L  Street,  NW., 
Washington,  DC,  during  regular 
business  hours  (7:45  a.m.  to  4:15  p.m.) 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Rob 
Hellie,  Cultural  Heritage,  Wildemess, 
Special  Areas  &  Paleontology  Group,  at 
(202) 452-7703. 

Dated:  February  11, 1997. 
Frank  Bruno, 

Acting  Manager.  Regulatory  Affairs  Group. 
[FR  Doc.  97-3823  Filed  2-14-97;  8:45  am] 
BHJJNQ  CODE  4»ie-t4.^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  DockM  No*.  94-150,  92-S1, 87-154, 
91-221. 87-8. 9»-222  A  96-197;  DA  97-21(q 

Broadcast  Services;  TV  Ownership; 
Newspaper^Radio  Cross  Owmership 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  comment  deadline. 

SUMMARY:  The  Commission  granted  a 
two-week  extension  of  the  deadline  to 
file  reply  comments  in  the  above-cited 
dockets  in  response  to  a  request  filed  by 
the  Media  Access  Project  (MAP)  on 
behalf  of  a  number  of  other 
organizations.  The  deadline  to  file  reply 
comments  in  these  proceedings  is  now 
March  21. 1997.  The  Commission 
determined  that  a  brief  extension  of  the 
reply  comment  deadline  was  warranted 
to  facilitate  the  development  of  a  full 
record,  but  declined  to  grant  a  longer 
extension  of  the  reply  comment 
deadline  or  to  extend  the  deadline  for 
filing  initial  comments  as  requested  by 
MAP.  The  intended  effect  of  this  action 
is  to  allow  the  parties  additional  time  to 
review  the  initial  comments  filed  in 
these  proceedings  and  to  prepare  reply 
comments  responding  to  the  issues 
raised  in  the  initial  comments. 

EFFECTIVE  DATE:  Reply  comments  are 
now  due  by  March  21, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  2000  M  Street,  N.W.,  Suite 
500,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Matthews,  Mania  Baghdadi,  Paul 
Gordon,  Roger  Holberg  or  Charles  Logan 
(202)  418-2130,  Mass  Media  Bureau. 


SUPPLEMENTARY  MFORMATKM:  This  is  a 
synopsis  of  the  Order  granting  an 
extension  of  time  for  filing  reply 
comments  in  MM  Docket  Nos.  94-150, 
92-51,  87-154.  91-221.  87-8.  96-222 
and  96-197;  DA  97-210.  adopted 
January  30, 1997,  and  releascKl  January 
30, 1997.  The  complete  text  of  this 
Order  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  N.W.,  Washington. 
D.C.  and  also  may  be  purchased  fiiom 
the  Commission's  copy  contractor. 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street,  N.W., 
Suite  140,  Washington,  D.C.  20037. 

Sjmopsis  of  Order  Extending  Time  for 
Filing  Reply  Comments 

1.  On  November  5, 1996,  the 
Commission  adopted  three  related 
rulemaking  items  regarding  national  and 
local  ownership  of  television  stations 
and  attribution  of  broadcast  and  cable/ 
MDS  ownership  interests.  Notice  of 
Proposed  Rule  Making,  61  FR  66987 
(December  19, 1996)  in  MM  Docket  Nos. 
96-222,  91-221,  and  87-8,  FCC  96-437 
(released  November  7, 1996)  (national 
ownership  proceeding);  Second  Further 
Notice  of  Proposed  Rule  Making,  61  FR 
66978  (December  19, 1996)  in  MM 
Docket  Nos.  91-221  and  87-8,  FCC  96- 
438  (released  November  7, 1996)  (local 
ownership  proceeding);  Further  Notice 
of  Proposed  Rule  Making.  61  FR  67275 
(December  20, 1996)  in  MM  Docket  Nos. 
94-150,  92-51,  and  87-154.  FCC  96-436 
(released  November  7, 1996)  (attribution 
proceeding).  Comments  in  all  three  of 
these  proceedings  are  currently  due  by 
February  7, 1997,  and  reply  comments 
are  currently  due  by  March  7,  1997.  In  - 
addition,  on  September  17, 1996,  the 
Commission  adopted  a  Notice  of 
Inquiry,  61  FR  53694  (October  15. 1996) 
regarding  its  policy  for  waiving  its 
newspaper/radio  cross  ownership 
restriction.  Notice  of  Inquiry  in  MM 
Docket  96-197. 11  FCC  Red  13003 
(1996).  Comments  in  that  proceeding 
were  initially  due  to  be  filed  by 
December  9, 1996,  and  reply  comments 
by  January  8, 1997.  By  Older  released 
December  5, 1996.  the  Commission 
extended  the  comment  and  reply 
comment  deadlines  in  that  proceeding 
to  coincide  with  the  comment  and  reply 
comment  deadlines  in  the  national 
ownership,  local  ownership,  and 
attribution  proceedings.  In  so  doing,  the 
Commission  reasoned  that  the  issues 
raised  in  the  newspaper/radio  cross 
ownership  proceeding  were  similar  to 
those  raised  in  the  other  three 
mlemaking  proceedings,  and  that  it  was 
appropriate  that  the  four  proceedings 
share  the  same  comment  and  reply 
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conunent  deadlines  to  facilitate  the 
development  of  a  more  comprehensive 
record. 

2.  On  January  17, 1997,  the  Media 
Access  Project  (MAP),  on  behalf  of  a 
number  of  other  organizations,  filed  a 
request  for  a  thirty  day  extension  of  both 
the  comment  and  reply  comment 
deadlines  in  the  national  ownership, 
local  ownership,  and  attribution 
proceedings.  In  the  alternative,  in  the 
event  the  Commission  declines  to  grant 
this  request,  MAP  requests  a  forty-five 
day  extension  of  the  reply  comment 
deadline  in  the  three  proceedings,  hi 
support  of  its  request,  MAP  argues  that 
each  of  the  rulemaking  proceedings 
involves  matters  of  great  importance, 
and  that  the  short  comment  and  reply 
comment  periods  create  an  onerous 
workload  for  parties  interested  in  filing 
comments,  especially  counsel  for 
members  of  the  public  which  have 
limited  staff  and  resources.  Because  the 
comment  and  reply  comment  deadlines 
in  the  three  proceedings  coincide,  MAP 
argues  that  it  will  be  difficult  to 
thoroughly  address  the  issues  raised  in 
each  of  the  separate  proceedings.  MAP 
claims  this  difficulty  is  especially 
pronounced  with  respect  to  preparation 
of  reply  comments,  as  commenters  will 
have  only  one  month  in  which  to  read 
and  respond  to  the  initial  comments 
filed  in  all  three  proceedings.  Finally, 


MAP  notes  that  there  are  a  number  of 
other  imrelated  proceedings  currently 
before  the  Commission  with  similar 
comment  deadlines  in  which  MAP  is 
participating,  further  straining  its 
resources. 

3.  As  set  forth  in  Section  1.46  of  the 
Commission's  rules,  47  CFR  1.46,  it  is 
our  policy  that  extensions  of  time  for 
filing  comments  in  rulemaking 
proceedings  shall  not  be  routinely 
granted.  We  gave  interested  parties  three 
months  in  which  to  prepare  and  file 
initial  comments  in  the  three 
proceedings  for  which  MAP  requests 
extensions,  and  we  continue  to  believe 
this  amount  of  time  is  adequate  to 
permit  development  of  a  comprehensive 
record.  However,  given  the  total  nimiber 
of  comments  we  expect  to  receive  in  the 
three  proceedings,  the  complexity  of  the 
issues  involved,  and  the  interrelated 
issues  raised  by  the  three  proceedings, 
we  believe  it  is  appropriate  to  grant  an 
additional  14  days  in  which  to  file  reply 
comments.  While  this  is  not  as  long  as 
MAP'S  alternative  request  to  extend  the 
reply  comment  deadline,  we  believe  a 
14-day  extension  is  sufficient  in  that  it 
will  give  parties  a  total  of  45  days  after 
the  initial  comments  are  filed  in  which 
to  file  reply  comments.  Although  MAP 
did  not  request  an  extension  of  time 
with  respect  to  the  newspaper/radio 
cross  ownership  proceeding,  we  also,  on 


our  own  motion,  extend  the  reply 
comment  deadline  in  that  proceeding  to 
maintain  a  conciurent  schedule  for  all 
four  proceedings. 

4.  Accordingly,  it  is  ordered  that  the 
Request  for  Extension  of  Time  to  Submit 
Comments  and  Reply  Comments  filed  in 
MM  Docket  Nos.  94-150,  92-51,  87- 
154.  91-221,  87-8,  and  96-222  by  MAP 
is  granted  to  the  extent  detailed  herein. 

5.  It  is  further  ordered  that  the  time 
for  filing  reply  comments  in  the  above- 
captioned  proceedings  is  extended  to 
March  21, 1997. 

6.  This  action  is  taken  piu^uant  to 
authority  found  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  §§  154(i) 
and  303(r),  and  Sections  0.204(b),  0.283, 
and  1.45  of  the  Commission's  rules,  47 
CFR  §§  0.204(b),  0.283,  and  1.45. 

List  of  Subjects 

47  CFR  Part  73 

Television,  Radio. 
47  CFR  Part  76 

Cable  television. 
Federal  Communications  Conmiission. 
Roy  J.  Stewart, 
Chief,  Mass  Media  Bureau. 
[FR  Doc.  97-3953  Filed  2-14-97;  8:45  am] 
BILUNQ  COOE  6712-01-P 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
put)lic.  Notices  of  hearings  and  investigations, 
committee  meetings,  EigerKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agerK:y 
statements  of  organization  and  functior^  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Intent  To  Extend  and  Revise 
a  Currentiy  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 


SUMIIARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
part  1320  (60  FR  44978,  August  29, 
1995),  this  notice  announces  the  Rural 
Business-Cooperative  Service's  (RBS) 
intention  to  request  an  extension  for  and 
revision  to  a  currently  approved 
information  collection,  the  annual 
survey  of  fanner  cooperatives,  as 
authorized  in  the  Cooperative  Marketing 
Act  of  1926. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  April  21, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Charles  A.  Kraenzle,  Director,  Statistics 
and  Technical  Services  Staff,  RBS,  U.S. 
Department  of  Agriculture,  STOP  3256, 
1400  Independence  Avenue,  SW.. 
Washington,  D.C.  20250-3256, 
Telephone  (202)  720-3189. 

SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Survey  of  Farmer 
Cooperatives. 

OMB  Number:  0570-0007. 

Expiration  Date  of  Approval: 
September  30, 1997. 

Type  of  Request:  Intent  to  extend  and 
revise  a  currently  approved  information 
collection. 

Abstract:  The  primary  objective  of 
Rural  Business-Cooperative  Service 
(RBS)  is  to  promote  understanding,  use 
and  development  of  the  cooperative 
form  of  business  as  a  viable  option  for 
enhancing  the  income  of  agricultural 
producers  and  other  rural  residents. 


Cooperative  Services'  (CS)  direct  role  is 
providing  knowledge  to  improve  the 
effectiveness  and  performance  of  farmer 
cooperative  businesses  through 
technical  assistance,  research, 
information,  and  education.  The  annual 
survey  of  farmer  cooperatives  collects 
basic  statistics  on  cooperative  business 
volume,  net  income,  members,  financial 
status,  employees,  and  other  selected 
information  to  support  CS*  objective  and 
role.  Cooperative  statistics  are  published 
in  various  reports  and  used  by  the  U.S. 
Department  of  Agriculture,  cooperative 
leaders,  educators,  and  others  in 
planning  and  promoting  the  cooperative 
form  of  business. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  29  minutes  per 
response. 

Respondents:  Farmer  cooperatives. 

Estimated  Number  of  Respondents: 
3.082. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,487  Hours. 

Copies  of  this  information  collection 
and  repeated  instructions  can  be 
obtained  from  Sam  Spencer,  Regulations 
and  Paperwork  Management  Division,  at 
(202)  720-9588. 

Comments 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  forms  of  information 
technology.  Comments  may  be  sent  to: 
Sam  Spencer,  Regulations  and 
Paperwork  Management  Division,  U.S. 
Department  of  Agriculture,  Rural 
Development,  STOP  0743,  Washington, 
DC  20250-0743.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
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comments  will  also  become  a  matter  of 
public  record. 

Dated:  February  5, 1997. 

Dayton  J.  Watkins, 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  97-3846  Filed  2-14-97;  8:45  am] 

BIUMO  OOOE  34ie-XV-U 

Sunshine  Act  Meeting 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Notice  of  cancellation  of  Board 
meeting. 

SUMMARY:  At  the  December  11, 1996, 
regular  meeting  of  the  Rural  Telephone 
Bank  (Bank)  Board  of  Directors,  the 
Board  established  February  19  and  20. 
1997,  as  the  dates  for  its  next  staff  _ 
briefing  and  regular  Board  meeting, 
respectively.  The  purpose  of  this  notice 
is  to  advise  the  public  that  the  February 
19  and  20  meetings  have  been 
rescheduled.  The  Bank  will  publish 
notice  of  the  rescheduled  meeting  dates 
in  the  Federal  Register,  and  the  Bank 
will  send  the  stodkholders  written 
notification  of  these  dates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Peters,  Assistant  Governor,  Rural 
Telephone  Bank,  telephone  (202)  720- 
9554. 

Dated:  February  10, 1997. 
WaUy  Beyer, 

Governor,  Rural  Telephone  Bank. 

IFR  Doc.  97-3989  Filed  2-12-97;  4:25  pml 

BILLING  CODE  341».1$-M 


Rural  Utilities  Service 
Rural  Telephone  Bank 

Amendnient  to  the  Rural  Electrification 
Acf  s  "Buy  American"  Provision 

AGENCY:  Rural  Utilities  Service  and 
Rural  Telephone  Bank,  USDA. 
ACTION:  Notice  of  Amendment  to  the 
Rural  Electrification  Act's  "Buy 
American"  Provision. 

SUMMARY:  The  Uruguay  Round 
Agreements  Act,  (108  Stat.  4954,  Public 
Law  103-465,  Decembers.  1994), 
amends  the  "Buy  American"  provision. 
(7  U.S.C.  903  note)  of  the  Rural 
Electrification  Act  of  1936,  as  amended 
(7  U.S.C.  901  et  seq.)  (the  "RE  Act).  In 
the  provision,  as  amended  by  the 
Uruguay  Round  Agreements  Act,  the 
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words  "Mexico,  or  Canada"  are  replaced 
with  "or  in  any  eligible  country".  The 
United  States  Trade  Representative 
(USTR)  determines  what  countries  are 
"eligible".  As  amended,  the  provision 
directs  the  Secretary  of  Agriculture,  for 
the  Rural  Utilities  Service  (RUS), 
(previously  the  Rural  Electrification 
Administration)  to  require  that,  to  the 
extent  practicable  and  the  cost  not 
unreasonable,  a  borrower  use  funds  lent 
under  the  RE  Act  only  for  such 
immanufactured  articles,  materials,  and 
supplies,  as  have  been  mined  or 
produced  in  the  United  States  or  eligible 
country  and  only  such  manufactured 
articles,  materials,  and  supplies  as  have 
been  manufactured  in  the  United  States 
or  an  eligible  country  substantially  all 
from  articles,  materials  or  supplies 
mined,  produced,  or  manufactured,  as 
the  case  may  be,  in  the  United  States  or 
an  eligible  country. 

This  action  is  intended  to  provide 
borrowers  receiving  loans  made  by  the 
Rural  Telephone  Bank  (RTB)  or  loans 
made  or  guaranteed  by  RUS,  as  well  as 
material  and  equipment  manufactiu«rs 
and  the  public,  with  information  for 
compliance  with  the  amended  RE  Act 
"Buy  American"  provision. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
electric  program  matters:  George 
Bagnall,  Director,  Electric  Staff  Division, 
RUS,  U.S.  Department  of  Agriculture, 
STOP  1569, 1400  Independence  Ave., 
SW..  Washington,  DC  20250-1569. 
Telephone  number  (202)  720-1900,  fax 
(202)  720-7491. 

For  telecommunications  program 
matters:  Orren  E.  Cameron,  ID,  Director, 
Telecommunications  Standards 
Division,  RUS,  U.S.  Department  of 
Agriculture,  STOP  1598, 1400 
hidependence  Ave..  SW.,  Washington, 
DC  20250-1598.  Telephone  number 
(202)  720-8663,  fax  (202)  720-4099. 
SUPPLEMENTARY  INFORMATION:  Section 
342(g)  of  the  Uruguay  Round 
Agreements  Act,  amended  the  RE  Act 
"Buy  American"  provision  by  replacing 
the  words  "Mexico,  or  Canada"  with  "or 
in  any  eligible  country"  and  by 
authorizing  the  United  States  Trade 
Representative  (USTR)  to  determine 
what  coimtries  are  eligible.  The  "Buy 
American"  provision  now  reads: 

"In  making  loans  pursuant  to  *  *  * 
the  Riu^l  Electrification  Act  of  1936 
•  •  *  the  Secretary  of  Agriculture  shall 
require  that,  to  the  extent  practicable 
and  the  cost  of  which  is  not 
unreasonable,  the  borrower  agree  to  use 
in  connection  with  theexpenditure  of 
such  funds  only  such  unmanufactured 
articles,  materials  and  supplies,  as  have 
been  mined  or  produced  in  the  United 
States  or  in  any  eligible  country,  and 


only  such  manufactured  articles, 
materials,  and  suppUes  as  have  been 
manufactured  in  the  United  States  or  in 
any  eligible  courtry,  substantially  all 
from  articles,  materials,  or  supplies 
mined,  produced,  or  matiufactured,  as 
the  case  may  be,  in  the  United  States  or 
in  any  eligible  country.  For  purposes  of 
this  section,  an  'eligible  country'  is  any 
coimtry  that  applies  with  respect  to  the 
United  States  an  agreement  ensuring 
reciprocal  access  for  United  States 
products  and  services  and  United  States 
suppliers  to  the  markets  of  that  country, 
as  determined  by  the  United  States 
Trade  Representative." 

The  RUS  "Buy  American"  provision 
applies  to  any  loan  made  by  the  RTB  or 
made  or  guaranteed  by  the  RUS. 
Whether  a  particular  product  is 
domestic  or  non-domestic  for  purposes 
of  the  RE  Act  "Buy  American" 
provision  depends  upon  such  factors  as 
the  country  of  origin  of  the  product  and 
its  component  parts  and  whether  the 
product  is  purdiased  by  an  electric 
borrower  or  a  telecommunications 
borrower. 

The  eligibility  status  of  Canada  and 
Mexico  has  not  changed.  Products 
produced  in  Canada  or  Mexico 
substantially  consisting  of  components 
produced  in  Canada,  Mexico,  or  the 
United  States  and  purchased  with  RTB 
or  RUS  electric  or  telephone  loan  funds 
are  treated  as  United  States  domestic 
products. 

At  this  time  the  USTR  has  determined 
that  only  Canada  and  Mexico  are 
eUgible  countries  for  purchases  made  by 
telecommunications  borrowers. 
Therefore,  products  produced  in 
countries  other  than  the  United  States, 
Canada,  or  Mexico  and  purchased  by 
RUS  telecommunications  borrowers  are 
not  treated  as  domestic  products  for 
purposes  of  the  RE  Act  "Buy  American" 
provision.  The  amendment  makes  no 
change  in  the  treatment  of  these 
purchases  unless  and  until  the  USTR 
determines  additional  "eligible 
countries"  for  telecommunications 
borrowers. 

At  this  time,  the  USTR  has 
determined  that  the  following  countries 
have  agreements  ensuring  reciprocal 
access  regarding  products  used  by 
electric  borrowers,  and  are  therefore 
"eligible  countries"  for  purchases  made 
by  electric  borrowers: 

Austria 

Belgium 

Denmark 

Finland 

France 

Germany 

Greece 

Ireland 


Israel 

Italy 

Japan 

Korea 

Luxembourg 

The  Netherlands 

Norway 

Portugal 

Singapore 

Spain 

Sweden 

Switzerland 

United  Kingdom 

Products  from  an  eligible  country 
consisting  substantially  of  components 
produced  in  the  United  States  or  any 
eligible  country  and  purchased  by  RUS 
electric  borrowers  witb  RUS  loan  funds 
will  be  considered  to  be  domestic 
products  for  purposes  of  the  RE  Act 
"Buy  American"  provision. 

The  USTR  may  at  any  time  declare 
one  or  more  additional  countries  to  be 
"eligible  countries"  for  either  electric  or 
telecommunications  borrowers.  The 
Chair  of  Technical  Standards  Committee 
"A"  (Electric)  will  be  the  point  of 
contact  for  RUS  with  respect  to  USTR 
determinations  of  eligible  countries. 
Each  RUS  borrower  is  responsible  for 
assuring  that  its  procurement  complies 
with  the  requirements  of  the  RE  Act 
"Buy  American"  provision. 

RUS  is  making  technical  revisions  to 
its  existing  forms  of  loan  contracts  and 
loan  contract  amendments  to  conform 
them  to  the  RE  Act  "Buy  American" 
provision  as  amended.  In  addition,  RUS 
will  make  similar  technical  revisions  to 
its  standard  forms  of  contracts  providing 
for  the  purchase  of  materials  and 
equipment  and  for  "furnish  and  install" 
type  construction.  Until  these  forms  are 
revised,  the  borrower  should  make  the 
appropriate  changes  in  its  contract 
forms. 

Dated:  February  S,  1997. 
Wally  Beyer, 

Administrator,  Rural  Utilities  Service,  and 

Governor,  Rural  Telephone  Bank. 

(FR  Doc.  97-3794  Filed  2-14-97;  8:45  ami 

BILLING  COM  3410-1S-# 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-427-811] 

Certain  Stainless  Steel  Wire  Rods 
From  France:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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summary:  On  October  10, 1996,  the 
Departmeat  of  Commerce  (the 
Department)  published  the  prellminaiy 
results  of  the  second  adnunistrative 
review  of  the  antidumping  duty  order 
on  certain  stainless  steel  wire  rods  from 
France.  This  review  covers  Imphy  S.A., 
and  Ugine-Savoie,  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
(FOR)  is  January  1. 1995,  through 
December  31, 1995.  We  gave  interested 
parties  an  opportimity  to  comment  on 
our  preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  February  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Jacques,  AD/CVD  Enforcement 
Group  in,  OfBce  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230; 
telephone:  (202)  482-3434. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  efiiective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
current  regulations,  as  amended  by  the 
interim  regulations  pubUshed  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

On  October  10, 1996.  the  Department 
pubUshed  in  the  Federal  Register  the 
preliminary  results  of  the  second 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rods  from  France  (61 
FR  53199,  October  10, 1996).  The 
Department  has  now  completed  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  are  certain 
stainless  steel  wire  rods  (SSWR), 
products  which  are  hot-rolled  or  hot- 
rolled  annealed,  and/or  pickled  rounds, 
squares,  octagons,  hexagons,  or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  {>ercent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromiimi,  with  or  without 
other  elements.  These  products  are  only 


manufactured  by  hot-rolling,  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  is  roimd 
in  cross-sectional  shape,  annealed,  and 
pickled.  The  most  common  size  is  5.5 
millimeters  in  diameter. 

The  SSWR  subject  to  this  review  is 
currently  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0020,  7221.00.0030, 
7221.00.0040.  7221.00.0045. 
7221.00.0060,  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including 
onsite  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
pubhc  versions  of  the  verification 
reports. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportimity  to  comment  on  the 
preliminary  results.  We  received 
comments  and  rebuttal  comments  from 
Imphy  S.A.  and  Ugine-Savoie, 
maniifacturers/exporters  of  the  subject 
merchandise  (respondents),  and  from  Al 
Tech  Specialty  Steel  Corp.,  Armco 
Stainless  &  Alloy  Products,  Carpenter 
Technology  Corp.,  Repubhc  Engineered 
Steels,  TaUey  Metals  Technology,  Inc., 
and  United  Steelworkers  of  America, 
AFL-aO/CLC  (petitioners). 

Comment  1 :  Respondents  argue  that 
the  Department  incorrectly  set  the 
payment  date  for  every  U.S.  sale  to  the 
projected  final  results  date  instead  of 
only  those  sales  with  unreported 
pa)anent  dates. 

Petitioners  contend  that  respondents' 
assertion  that  the  Department 
incorrectly  set  the  payment  dates  for  all 
U.S.  sales  is  wrong.  Petitioners  argue 
that  the  Department's  computer  program 
correctly  used  the  projected  date  of  the 
final  results  for  only  those  U.S.  sales 
with  unreported  pajmient  dates  and  that 
the  Department  should  reject 
respondents'  proposed  computer  code 
correction. 

Petitioners  further  note  that  the 
sample  computer  printout  bom  the 
Department's  preliminary  margin 
calculations  indicates  that  the  date  of 


pa)rment  for  all  ten  sample  sales 
remained  the  same  after  the  execution  of 
the  programming  language  that 
estabUshed  a  payment  date  for  those 
sales  with  unreported  payment  dates. 
Petitioners  assert  that  a  review  of  the 
Department's  sample  sales  in  the 
preliminary  results  demonstrates  that 
the  Department  did  not  reset  the 
payment  date  and  therefore  there  is  no 
need  for  the  Department  to  revise  the 
computer  code  as  recommended  by 
respondents. 

Department's  Position:  We  agree  with 
petitioners.  In  the  preliminary  results, ' 
the  computer  program  correctly  set  the 
date  of  payment  to  the  projected  final 
results  date  only  for  those  sales  with 
unreported  payment  dates.  Therefore, 
for  the  final  results,  we  have  made  no 
changes  to  the  computer  program. 

Comment  2:  Respondents  allege  that 
the  Department's  formula  to  calculate 
U.S.  credit  expense  for  unpaid  sales  had 
two  errore.  First,  respondents  contend 
that  the  formula  used  an  unadjusted 
gross  unit  price  instead  of  being  based 
on  the  gross  unit  price  less  discoimts 
and  billing  adjustments  plus  freight 
revenue.  Second,  respondents  assert 
that  the  Department  used  the  home 
market  interest  rate  rather  than  the 
appropriate  U.S.  short-term  rate. 

Petitioners  agree  with  respondents 
that  modifications  of  the  computer 
program  are  necessary  to  adjust  gross 
price  and  to  use  the  correct  rate  of 
interest  in  the  credit  calculation. 

Department's  Position:  We  agree  and 
have  corrected  the  calculation  of  credit 
expenses  for  the  final  results. 

Comment  3:  Respondents  contend 
that  the  price  paid  by  Imphy  to  an 
affiliated  supplier  for  remelting  services 
is  an  arm's-length  price  and  should  not 
have  been  adjusted  by  the  Department. 
Respondents  assert  that  the  price  Imphy 
paid  for  subcontracted  remelting 
services  is  a  negotiated,  arm's-length 
price  based  on  the  affifiate's  budgeted 
cost  for  the  remelting  services  that 
included  both  fixed  and  variable  costs. 
Respondents  argue  that  this 
subcontracting  arrangement  is  fair  and 
benefits  both  Imphy  and  the  affiUated 
party.  In  support  of  their  position, 
respondents  state  that  the  arrangement 
allowed  the  affiliated  party  to  make  use 
of  its  excess  remelting  capacity,  and 
thus  to  lower  its  overall  cost  of 
operations.  Respondents  also  assert  that 
the  arrangement  benefits  Imphy  which 
has  the  ability  to  efficiently  produce 
products  requiring  the  remelting 
process. 

Respondents  note  that  the  Department 
disregarded  the  actual  price  charged  by 
the  affiliated  party  on  the  ground  that 
the  price  did  not  reflect  variances  from 
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budgeted  costs  or  SG&A  expenses. 
However,  respondents  assert  that 
variances  can  go  in  either  direction  and 
do  not  affect  the  arm's-length  nature  of 
the  price.  In  addition,  respondents 
claim  that  arm's-length  prices  do  not 
necessarily  have  to  be  at  or  above  cost 
of  production  for  purposes  of  section 
773(0(2).  Consequently,  respondents 
assert  that  there  is  no  justification  for 
the  Department  having  adjusted  the 
price.  Also,  respondents  contend  that 
the  remelting  services  did  not  represent 
a  "major  input"  for  which  cost 
infonnation  is  pertinent  pursuant  to 
section  773(f)(3).  Accordingly, 
respondents  argue  that  the  Dep)artment 
should  retract  its  adjustment  to  the  price 
Imphy  paid  the  affiliated  party  and, 
instead,  utilize  the  verified,  actual  price 
paid  for  such  services  in  computing  cost 
of  manufacture. 

Petitioners  disagree  with  respondents 
and  contend  that  respondents" 
arguments  are  similar  to  those 
submitted  by  a  respondent  in  a  Bearings 
review  that  were  rejected  by  the 
Etepartment.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Revocation  in  Part  of  an 
Antidumping  Finding:  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished,  from  Japan  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof  from  Japan,  61  PR 
57629,  57643-4  (November  7. 
1996)(Beanngs). 

Petitioners  contend  that  there  is  no 
statutory  requirement  that  the  remelting 
cost  be  a  "major  input"  to  the 
production  of  subject  merchandise  for 
the  Department  to  disregard  a  transfer 
price  between  affiliated  parties  that  is 
below  cost.  Petitioners  note  that  section 
773(f)(2)  of  the  amended  statute  gives 
the  Department  authority  to  disregard 
"any  element  of  value"  in  transactions 
between  affiliated  parties  that  does  not 
reflect  the  market  value  of  the 
merchandise. 

Petitioners  note  that  Imphy  had  no 
remelter  other  than  its  affiliated 
supplier  to  use  as  a  basis  for 
establishing  market  value.  Accordingly, 
the  Department  examined  the  cost  of  the 
remelting  rather  than  the  transfer  price. 
Petitioners  contend  that  the 
Department's  practice  in  this  regard  was 
in  accordance  with  Section  773(f)(2)  and 
consistent  with  the  past  practice  in  the 
Bearings  review. 

Petitioners  also  disagree  with 
respondents"  contention  that  cost 
variances  can  go  in  either  direction  and 
do  not  affect  the  arm's-length  nature  of 
the  price.  Petitioners  argue  that  Imphy 
had  relied  on  estimated  costs  that 
understated  actual  costs.  Consequently. 


petitioners  assert  that  the  addition  of  the 
cost  variances  permitted  the  Department 
to  account  for  all  costs  incurred. 

Department's  Position:  We  agree  with 
petitioners.  Pursuant  to  section 
773(0(2),  the  Department,  in  general, 
determines  whether  the  affiliated  party 
prices  were  below  normal  market  value. 
We  do  not  use  transfer  prices  between 
related  companies  if  such  prices  do  not 
fairly  reflect  the  amount  usually 
reflected  in  the  sales  of  the  merchandise 
under  consideration. 

As  we  discussed  in  the  Bearings  case, 
related  party  parts  or  inputs  do  not  need 
to  be  a  "major  input"  for  the 
Department  to  examine  whether  they 
are  obtained  at  a  transfer  price  which 
reflects  their  normal  market  value.  Two 
separate  sections  of  the  Act  allow  the 
Department  to  disregard  transfer  prices 
for  transactions  between  affiliated 
parties:  section  773(0(2)  allows  us  to 
disregard  such  transactions  if  the 
transfer  prices  for  "any  element  of 
value"  do  not  reflect  their  normal 
market  value  and  section  773(0(3) 
allows  the  Department  to  disregard  such 
transactions  if  the  transfer  prices  for 
"major  inputs"  are  below  their  cost  of 
production. 

In  this  review,  the  affiliated  party  did 
not  sell  remelting  services  to 
unaffiliated  customers,  nor  did  Imphy 
purchase  remelting  services  from  any 
unaffiliated  party  during  the  POR. 
Consequently,  there  were  no  arm's- 
length  prices  to  serve  as  a  basis  of 
comparison.  In  such  situations, 
"Commerce  generally  use(s]  the  cost  of 
the  components  as  representative  of  the 
value  reflected  in  the  market  under 
consideration."  (See  Bearings,  61  PR  at 
57644;  and  NSKLtd.  v.  United  States, 
910  F.  Supp.  663,  669  (CIT  1995)). 
Therefore,  in  accordance  with  our 
standard  practice,  we  have  based  the 
value  of  the  remelting  services  on  cost, 
including  variances  and  SG&A,  for  the 
final  results. 

Comment  4:  Respondents  allege  that 
the  Department  improperly  overstated 
the  adjustment  to  cost  of  manufacture 
for  products  involving  remelting 
services.  Respondents  note  that  in  its 
preliminary  results,  the  Department 
stated  that  it  intended  to  increase  the 
cost  of  manufacture  for  remelting 
services  to  include  the  sum  of  the 
affiliated  party's  cost  variance,  activity 
variance  and  SG&A  that  was  not 
included  in  the  price  that  Imphy  paid  to 
the  affiliated  party.  Respondents 
contend  that  the  Department  adjusted 
the  total  cost  of  manufacture  for  those 
Imphy  products  utilizing  the  remelting 
services,  instead  of  adjusting  only  the 
manufacturing  cost.  Respondents  argue 
that  the  Department  incorrectly 


increased  all  of  the  materials,  labor  and 
overhead  costs  for  the  product,  rather 
than  adjusting  the  cost  attributable  to 
the  remelting  services  obtained  from  the 
related  party.  Respondents  argue  that 
the  Department  should  correct  its 
calculation  error  by  applying  an 
adjustment  factor. 

Petitioners  agree  with  respondents 
that  the  Department  overstated  the 
adjustment  to  cost  of  manufacture  for 
remelting  services. 

Department's  Position:  We  agree  with 
respondents  and  petitioners.  We  have 
applied  the  adjustment  factor  for 
remelting  cost  variances  and  SG&A  to 
the  cost  of  remelting  only  and  not  to  the 
total  cost  of  manufacture. 

Comment  5:  Respondents  allege  that 
the  Department  should  have  made  a 
circumstance-of-sale  adjustment  to 
constructed  value  (CV)  for  home  market 
credit  expense.  Respondents  contend 
that  the  Department  should  recognize 
the  propriety  of  subtracting  home 
market  credit  expense  from  CV  as  a 
circumstance-of-sale  (COS)  adjustment, 
as  the  Department  has  previously  done 
(citing  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Large 
Newspaper  Printing  Presses  and 
Components  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Japan.  61  PR  38139,  38147  (July  23, 
1996)  (Newspaper  Printing  Presses]). 

Respondents  argue  that  the 
Department's  general  methodology 
regarding  the  determination  of  normal 
value  and  COS  adjustments  recognizes 
that  home  market  price  covers  all  costs 
and  expenses,  including  the  imputed 
home  market  credit  expense. 
Respondents  assert  that  imputed  credit 
expenses  are  likewise  included  in 
determining  CV  and  an  adjiistment 
.  should  be  made.  Respondents  contend 
that  the  profit  included  in  the  CV 
calculation  represents  the  difference 
between  the  home  market  prices  and 
production  and  SG&A  expenses 
included  in  CV.  They  assert  that  since 
home  market  credit  expense  is  included 
in  home  market  price,  it  is  imbedded  in 
the  calculated  CV  through  a 
combination  of  the  interest  expense  and 
home  market  profit.  Therefore. 
respondents  argue  that  to  ensure  an 
apples-to-apples  comparison,  the 
Department  must  subtract  home  market 
credit  expense  from  CV  as  a  COS 
adjustment. 

Petitioners  note  that  respondents' 
argiunents  concerning  a  COS  adjustment 
to  CV  for  imputed  home  market  credit 
expense  were  rejected  by  the 
Department  in  the  amended  final  results 
of  the  first  administrative  review  (See 
Amended  Final  Results  of  Certain 
Stainless  Steel  Wire  Rods  from  France, 
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61  FR  58523,  58524  (November  15, 
1996)). 

Petitioners  note  further  that  in  its 
amended  final,  the  Department  cited 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Pasta  from 
Italy,  61  FR  30326,  30361  (June  14. 
1996)  which  states  that  the  Department 
is  required  to  calculate  selling,  general 
and  administrative  costs,  including 
interest  expenses,  based  upon  the  actual 
experience  of  the  company.  Petitioners 
assert  that  because  the  interest  expense 
for  CV  now  reflects  actual  amounts 
incurred  and  not  imputed  credit 
expense,  a  COS  adjustment  for  home 
market  imputed  credit  is  inappropriate. 
Petitioners  contend  that  in  Newspaper 
Printing  Presses,  the  Department  also 
stated  that  it  can  only  account  for  actual 
credit  expenses  in  CV  and  that 
"imputed  credit  is,  by  its  nature,  not  an 
actual  expense." 

Petitioners  also  disagree  with 
respondents'  arguments  that  imputed 
credit  expenses  are  "imbedded  in  the 
calculated  CV"  and  therefore  subject  to 
adjustment.  Petitioners  assert  that  this 
analysis  is  not  valid,  as  it  attempts  to 
equate  the  expenses  incurred  in 
production  of  the  product  with  the  final 
price  of  the  product  by  assuming  the 
profit  component  necessarily  reflects 
opportunity  costs.  Petitioners  contend 
that  respondents'  argument  would  result 
in  the  assumption  that  any  component 
that  did  not  reflect  an  actual  cost  is 
somehow  imbedded  in  the  profit  figure 
and,  hence,  require  a  COS  adjustment. 
Petitioners  argue  that  such  a  result 
would  be  inconsistent  with  the  express 
statutory  language  limiting  expenses 
included  in  CV  to  "actual"  expenses 
(See  19  U.S.C.  1677b(e)). 

Department's  Position:  We  agree  with 
respondents.  As  we  stated  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy  et 
al;  Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  62  FR  2081, 
2119  (January  15, 1997),  consistent  with 
section  773(a)(8)  of  the  Act,  an 
adjustment  to  ^fV  is  appropriate  when 
CV  is  the  basis  for  NW.  The  Department 
uses  imputed  credit  expenses  to 
,   measure  the  effect  of  specific 
respondent  selling  practices  in  the 
United  States  and  the  comparison 
market.  Therefore,  for  these  final  results, 
we  have  deducted  imputed  credit 
expenses  as  a  COS  adjustment  from  CV 
in  the  calculation  of  NV.  To  the  extent 
that  the  amended  final  of  Wire  Rod  from 
France  (See,  61  FR  58523,  58524 
(November  15. 1996))  describes  the 
Department's  methodology  differently, 
it  was  in  error. 
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Comment  6:  Respondents  contend 
that  the  Department's  product 
concordance  inadvertently  matched  to 
CV  those  U.S.  sales  that  had  a  entry  date 
outside  the  POR.  Respondents  request 
the  Department  modify  the  model  match 
program  to  correct  this  error. 

Petitioners  agree  with  respondents 
and  contend  the  error  should  be 
corrected  for  the  final  results. 

Department's  Position:  We  agree  and 
have  corrected  the  error  for  the  final 
results. 

Comment  7:  Respondents  contend 
that  the  Department  should  clarify 
language  regarding  its  duty  assessment 
methodology.  They  assert  that  the 
methodology  stated  in  the  preliminary 
results  is  consistent  with  the  assessment 
methodology  set  forth  in  the 
Department's  proposed  regulations  and 
preamble,  as  well  with  the  duty 
assessment  methodology  stated  in  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Finding: 
Tapered  Roller  Bearings  dnd  Parts 
Thereof,  Finished  and  Unfinished,  from 
Japan  and  Tapered  Roller  Bearings, 
Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof 
from  Japan,  61  FR  57629,  57649 
(November  7, 1996);  however, 
respondents  claim  that  the  language  in 
the  Department's  preliminary  results  is 
unclear. 

Petitioners  contend  that  the 
Department's  assessment  methodology 
must  ensure  that  the  full  amount  of 
dumping  duties  is  collected.  Petitioners 
claim  that  the  Department  should  follow 
the  duty  assessment  language  in  the 
prehminary  results  of  this  review  and 
assess  a  weigh  ted -average  ad  valorem 
margin  calculated  by  dividing  the  total 
dumping  duties  due  by  the  total  EP  and 
CEP  values  calculated  by  the 
Department. 

Department's  Position :  The 
Department  will  follow  the  duty 
assessment  language  in  the  preliminary 
results.  Therefore,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  We  have 
calculated  an  importer-specific  ad 
valorem  duty  assessment  rate  based  on 
the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
examined  sales  made  during  the  POR  to 
the  total  customs  value  of  the  sales  used 
to  calculate  those  duties.  This  rate  will 
be  assessed  uniformly  on  all  entries  of 
that  particular  importer  made  during  the 
POR.  As  noted  in  the  preliminary 
results,  this  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  statutory  NV  and 


statutory  EP  or  CEP,  by  the  total 
statutory  EP  or  CEP  value  of  the  sales 
compared,  and  adjusting  the  result  by 
the  average  difference  between  EP  or 
CEP  and  customs  value  for  all 
merchandise  examined  during  the  POR. 

Comment  8:  Respondents  allege  that 
the  Department's  computer  program 
erroneously  set  at  zero  the  profit  for  any 
sale  with  a  negative  profit,  regardless  of 
whether  the  sale  passed  the 
Department's  below-cost  test.  They 
assert  that  pursuant  to  section  773(b)(1), 
individual  sales  of  a  particular  product 
that  are  made  at  a  loss  are  outside  the 
ordinary  course  of  trade  only  if  20 
percent  or  more  of  the  sales  of  that 
product  are  at  prices  below  the  cost  of 
production.  Respt)ndents  argue  that 
unless  20  percent  or  more  of  the  sales 
of  the  product  were  made  below  cost,  all 
sales  of  the  product,  including  those 
sold  at  a  loss,  arfe  by  definition  in  the 
ordinary  course  of  trade.  Respondents 
further  contend  that  section  773(e)(2)(A) 
provides  that  the  calculation  of  CV 
profit  be  based  on  the  actual  amount  of 
profit -realized  on  all  sales  in  the 
ordinary  course  of  trade  of  the  foreign 
like  product.  They  allege  that  by 
excluding  the  amount  of  the  losses  on 
certain  sales  in  the  ordinary  course  of 
trade,  the  Department  overstated  CV 
profit. 

Department's  Position:  We  agree  with 
respondents  that  this  is  a  ministerial 
error  and  have  revised  the  final  results 
in  order  to  calculate  CV  profit  on  the 
actual  amount  of  profit  on  all  sales  in 
the  ordinary  course  of  trade. 

Comment  9:  Respondents  allege  that 
in  the  preliminary  results,  the 
Department  weight-averaged  the  profit 
percentage  calculated  on  each 
individual  sale,  rather  than  calculating 
an  aggregate  profit  and  COP  amoimt  and 
then  calculating  the  percentage. 
Respondents  allege  that  this  percentage 
methodology  is  a  departure  from  the 
Department's  customary  practice  and 
artificially  inflated  respondents'  CV 
profit  rate.  Respondents  ai^ue  that  the 
Department  has  recognized  that 
calculating  the  CV  profit  ratio  by  first 
computing  a  profit  percentage  for  each 
home  market  sales  transaction,  and  then 
weight-averaging  the  percentages  by 
quantity,  introduces  serious  distortion 
into  the  calculations  (see.  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from  the 
United  Kingdom,  61  FR  56514 
(November  1. 1996)).  Respondents 
request  that  the  Department  make  the 
same  correction  in  this  review. 

Department's  Position:  We  agree  with 
respondents.  In  accordance  with  our 
position  outlined  in  Lead  and  Bismuth 
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Carbon  Steel  Products,  we  have  revised 
our  computer  programming  language  for 
the  final  results. 

Comment  10:  Petitioners  assert  that 
the  Department  should  revise  its  CEP 
calculation  by  deducting  all  direct  and 
indirect  selling  expenses  that  relate  to 
U.S.  sales  as  required  by  statute  (see  19 
iJ.S.C.  1677a(d)(l)  (1996)).  Petitioners 
claim  the  statutory  language  is 
mandatory,  allowing  no  room  for 
discretion  in  agency  interpretation  as  to 
which  expenses  may  or  may  not  be 
deducted. 

Petitioners  claim  that  the 
Department's  conclusion  that  the  URAA 
changed  prior  law  with  respect  to  the 
calculation  of  CEP  is  not  consistent  with 
the  statute  or  the  SAA'{see,  19  U.S.C 
1677d(l)).  They  argue  that  the 
Department  must  deduct  all  indirect 
selling  expenses  incurred  by  the  foreign 
producer  or  exporter  in  its  home 
country  that  related  to  U.S.  sales  {see, 
Silver  Reed  America,  Inc.  v.  United 
States,  12  CXT  250,  683  F.  Supp.  1393, 
1397  (1988). 

Petitioners  further  contend  that  the 
URAA  did  not  limit  the  types  of 
deductions  to  CEP  from  prior  law,  but 
rather  provided  a  more  precise 
definition  without  changing  the 
calculation  of  export  price  or  CEP.  They 
note  that  the  SAA  states  "[tjhe  statute  is 
intended  to  merely  provide  a  more 
precise  definition  and  not  change  the 
calculation  of  export  price  or 
constructed  export  price"  {see.  SAA  at 
824).  Petitioners  contend  that  even  if  the 
SAA  suggested  a  change  in  agency 
practice,  it  cannot  override  the  plain 
statutory  language  requiring  the 
deduction  of  all  selling  expenses  {see, 
Chevmn  U.S.A.,  Inc.  v.  National 
Resources  Defense  Council,  Inc.,  467 
U.S.  837.  843  (1984)). 

Petitioners  argue  that  even  if  the 
Department  determines  that  all  indirect 
selling  expenses  relating  to  U.S.  sales 
are  no  longer  deductible  from  CEP,  at  a 
minimum  it  must  deduct  inventory 
carrying  costs  incurred  after  importation 
in  calculating  CEP,  as  these  costs  are 
necessarily  attributable  to  U.S.  sales.  In 
support  of  their  position,  petitioners  cite 
Sliver  Reed  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  from  Italy,  61 
PR  30326.  30352  (June  14. 1996). 

Respondents  contend  that  petitioners 
have  submitted  the  same  argument 
concerning  deduction  of  indirect  selling 
expenses  in  the  first  administrative 
review  and  that  the  Department 
properly  rejected  their  contention.  They 
argue  that  there  is  nothing  new  in  the 
law  or  the  facts  of  this  review  that 
should  cause  the  Department  to 
reconsider  its  decision.  Respondents 


assert  that  these  indirect  expenses 
should  not  be  deducted  from  CEP  as 
they  do  not  represent  expenses 
"associated  with  economic  activities 
occurring  the  United  States"  (see,  SAA 
at  153). 

Respondents  state  the  Department's 
approach  in  this  review  is  consistent 
with  its  practice  in  other  cases  {see. 
Calcium  Aluminate  Flux  From  France; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
40396,  40397  (August  2, 1996)  and 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  of 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Thailand 
and  the  United  Kingdom,  61  FR  35713, 
35716  (July  8, 1996).  They  also  contend 
that  the  Department's  decision  is 
consistent  with  the  Proposed 
Regulations  as  the  commentary  of  the 
Proposed  Regulations  makes  a  clear 
distinction  between  expenses  associated 
with  selling  to  the  affiliated  reseller  in 
the  United  States  and  those  expenses 
attributable  to  the  sale  made  to  the 
affiliated  reseller's  unaffiliated 
customer.  Respondents  claim  that  the 
expenses  at  issue  are  clearly  expenses 
associated  with  selling  to  the  affiliated 
reseller  in  the  United  States  and  thus, 
are  not  properly  deducted  in  the 
calculation  of  CEP. 

Finally,  respondents  disagree  with 
petitioners'  request  to  deduct,  at  a 
minimum,  inventory  carrying  costs 
incurred  after  import.  Respondents 
assert  that  these  expenses  relate  to  the 
respondents'  U.S.  affiliate  and  not  to  the 
unaffiliated  U.S.  customer. 

Department's  Position:  We  disagree 
with  petitioners.  As  we  stated  in  the 
final  results  of  the  first  administrative 
review  of  this  order  (see  Certain 
Stainless  Steel  Wire  Rods  from  France: 
Final  Results  of  Antidumping  Duty. 
Administrative  Review,  61  FR  47874. 
47882  (September  11. 1996)  (Wire  Rod 
from  France)),  the  Department  does  not 
deduct  indirect  expenses  incurred  in 
selling  to  the  affiliated  U.S.  importer 
under  section  772(d)  of  the  Act.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Pasta 
from  Italy,  61  FR  30326,  30352  (June  14, 
1996).  As  stated  clearly  in  the  SAA. 
section  772(d)  of  the  Act  is  intended  to 
provide  for  the  deduction  of  expenses 
associated  with  economic  activities 
occurring  in  the  United  States.  See  SAA 
at  823;  see  also,  GATT  1994 
Antidumping  Agreement,  article  2.4. 
However,  some  of  the  respondents' 
indirect  expenses  incurred  in  the  home 
market  are  actually  associated  with 
economic  activities  in  the  United  States. 


Specifically,  liability  insurance 
purchased  in  France  is  associated  with 
U.S.  economic  activities  to  the  extent  it 
covers  subject  merchandise  while 
warehoused  in  the  United  States.  On  the 
other  hand,  some  indirect  selling 
expenses  involved  in  this  case  relate 
solely  to  the  sale  to  the  affiliated 
importer.  For  example,  the  inventory 
carrying  costs  incurred  prior  to 
exportation  relate  solely  to  the  sale  to 
the  affiliated  importer.  Further,  unlike 
the  situation  in  Pasta  from  Italy,  the 
inventory  carrying  costs  in  the  present 
case  do  not  relate  exclusively  to  the 
product  sold  to  the  unaffiliated 
purchaser  in  the  Untied  States  as 
verified  by  the  Department  {cf  Pasta 
from  Italy,  61  FR  at  30352).  We  agree 
with  petitioners  that  the  inventory 
carrying  costs  incurred  after  import 
relate  to  respondents'  economic  activity 
in  the  United  States  and  are  properly 
deducted  as  indirect  selling  expenses. 

Comment  11:  Petitioners  contend  that 
the  Department  should  begin  its  level- 
of-trade  analysis  with  the  starting  price 
to  the  unaffiliated  purchaser,  as 
required  by  statute  {See  19  U.S.C. 
1677a(b)).  Petitioners  argue  that 
comparison  of  an  adjusted  CEP  to  an 
unadjusted  normal  value  in  an  apples- 
to-oranges  comparison  and  is 
inconsistent  with  past  agency  practice 
(See  Porcelain-on-Steel  Cooking  Ware 
from  Mexico.  58  FR  43227.  43330 
(August  16. 1993)  and  AOC 
International,  Inc.  v.  United  States,  721 
F.  Supp.  314.  317  (1989),  citing  Smith- 
Corona  Group  v.  United  States,  713  F.2d 
1568, 1572  (Fed.  Cir.  1983),  cert,  denied, 
465  U.S.  1022  (1984)). 

Petitioners  argue  that  use  of  the 
starting  CEP  price  as  the  basis  of  the 
level-of-trade  comparison  would  result 
in  a  finding  of  no  differences  in  levels 
of  trade  between  CEP  and  normal  value 
(NV)  sales  and,  thus,  no  basis  for  a  CEP 
offset.  Thus,  they  contend  that  by 
defining  the  CEP  level  of  trade  based  on 
an  adjusted  price  rather  than  the  starting 
price,  the  Department  has  created  a 
level  of  trade  for  CEP  sales"  that  is 
different  from  the  EP  sales  and  the  NV 
sales,  even  though  in  commercial  reality 
the  level  of  trade  of  all  these  sales  is  the 
same. 

Respondents  argue  that  petitioners 
challenged  the  Department's  decision  to 
grant  a  CEP  offset  in  the  first 
administrative  review  and  that  the 
Department  rejected  their  argument. 
Respondents  contend  that  the 
Department's  decision  in  this  review  is 
consistent  with  the  first  administrative 
review  as  well  as  other  reviews  (See 
Tapered  Rolling-Bearings.  61  FR  57391. 
57395;  La7;ge  Newspaper  Printing 
Presses,  61  FR  38139.  38143;  Aramid 
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Fiber  Formed  of  Poly  Para-Phenylene 
Terephthalamide  from  the  Netherlands: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  61  FR 
15766. 15768  (April  9,  1996)). 
Respondents  claim  that  there  is  nothing 
new  in  the  law  or  the  facts  of  the  second 
administrative  review  to  alter  the 
Department's  decision  from  those  in  the 
preliminary  results. 

Department's  Position:  We  disagree 
with  petitioners'  contention  that  the 
Department  should  base  the  level  of 
trade  oh  the  starting  price  of  CEP  sales. 
As  the  Department  has  previously 
discussed  (See  Wire  Rod  from  France, 
and  Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  from  France,  Germany,  Italy, 
Japan,  Romania,  Singapore,  Thailand 
and  the  United  Kingdom;  Pteliminary 
Results  of  Antidumping  Duty 
Administrative  Reviews,  61  FR  35713 
(July  8, 1996);  Proposed  Regulations.  61 
FR  at  7347),  the  Department  believes 
that  this  position  is  not  supported  by 
the  SAA,  and  that  it  is  neither 
reasonable  nor  logical.  The  statute 
requires  that  comparisons  btetween  NV 
and  EP  or  CEP  are  to  be  made,  to  the 
extent  practicable,  at  the  same  level  of 
trade.  Section  773(a)(1)(B)  of  the  Act. 

In  CEP  cases,  the  starting  price  is  not 
the  basis  for  comparison.  The 
comparison  is  based  on  the  CEP.  which 
is  net  of  the  CEP  deductions.  Thus,  it  is 
the  level  of  trade  of  that  comparison 
price  (the  CEP)  that  is  relevant.  If  the 
starting  price  is  used  to  determine  the 
level  of  trade  for  CEP  sales,  the 
Department's  ability  to  make 
meaningful  comparisons  at  the  same 
level  of  trade  (or  appropriate 
adjustments  for  differences  in  levels  of 
trade)  would  be  severely  undermined  in 
cases  involving  CEP  sales.  Using  the 
starting  price  to  determine  the  level  of 
trade  of  both  EP  and  CEP  sales  would 
resuh  in  a  finding  of  different  levels  of 
trade  for  an  EP  and  a  CEP  sale  adjusted 
to  a  price  that  reflected  the  same  selling 
functions.  Moreover,  using  the  adjusted 
CEP  for  establishing  the  level  of  trade  is 
consistent  with  the  purposes  of  the  CEP 
adjustment;  to  determine  what  the  sales 
price  would  have  been  had  the 
transaction  been  an  export  price  sale.. 
See  Proposed  Regulations  at  61  FR  at 
7347.  Accordingly,  we  have  followed 
our  practice  in  Wire  Rod  from  France, 
which  specifies  that  the  level  of  trade 
analyzed  for  EP  sales  is  that  of  the 
starting  price,  and  for  CEP  sales  it  is  the 
level  of  trade  of  the  price  after  the 
deduction  of  U.S.  selling  expenses  and 
profit. 

Comment  12:  Petitioners  assert  that 
the  Department  should  calculate 
dumping  margins  based  on  all  sales 


Federal  Register  /  Vol.  62,  No.  32  /"Tuesday.  February  18.  1997  /  Notices 


7211 


made  during  the  POR,  regardless  of 
when  entries  were  made  (before  or  after 
suspension  of  liquidation).  Petitioners 
assert  that  this  practice  has  been 
sustained  by  the  Court  of  International 
Trade  (see.  The  Ad  Hoc  Committee  of 
Southern  California  Producers  of  Gray 
Portland  Cement  v.  United  States,  914 
F.  Supp.  535.  544  (1995)  and  NSKUd. 
V.  United  States,  825  F.  Supp.  315.  320 
(1993)).  They  further  state  that  although 
the  Department  may  not  assess  duties 
on  CEP  sales  that  entered  prior  to 
suspension  of  liquidation,  the  Gray 
Portland  Cement  case  allows  the 
Department  to  use  those  sales  in  the 
calculation  of  dumping  margins. 

Petitioners  contend  mat  the 
Department's  preliminary  decision  to 
exclude  from  its  analysis  sales  made 
during  the  POR  of  merchandise  entered 
into  the  U.S.  prior  to  suspension  of 
liquidation  has  granted  respondents  a 
license  to  dump  merchandise  following 
issuance  of  the  antidumping  duty  order 
in  this  case. 

Petitioners  argue  that  in  the  hearing  of 
the  previous  review,  counsel  for 
respondents  admitted  that  the 
respondents  had  restructured  their 
business  in  an  effort  to  avoid  dumping 
liability.  Petitioners  assert  that  by 
linking  sales  with  entries,  respondents 
excluded  a  large  part  of  the  high  margin 
sales  from  the  dumping  calculation. 

Petitioners  assert  that  there  is  an  issue 
of  potential  price  manipulation  as  their 
analysis  reveals  that  respondents 
inconsistently  priced  CEP  sales  that 
entered  the  U.S.  prior  to  suspension  of 
liquidation  when  compared  to  POR 
sales.  Specifically,  they  allege  that  gross 
unit  prices  differ  in  a  number  of 
i.istances  for  identical  CEP  products 
sold  on  the  same  day  to  the  same 
customer  off  the  same  invoice. 
Petitioners  argue  that  these  sales  from 
the  same  commercial  invoice  would 
constitute  a  package  price  to  the 
customer.  They  allege  that  the 
respondents  should  not  be  permitted  to 
avoid  a  finding  of  dumping  by 
inconsistent  pricing. 

Further,  petitioners  state  that  their 
analysis  indicates  that  the  difference  in 
the  net  prices  cannot  be  explained  by 
the  difference  in  inventory  carrying 
costs  between  the  products. 

Lastly,  petitioners  contend  that  given 
the  evidence  of  differing  prices  on  the 
same  invoice  for  products  sold  in  the 
POR.  some  of  which  entered  both  prior 
and  after  suspension  of  liquidation,  the 
Department  should  reconsider  its 
decision  to  exclude  those  sales  that 
entered  prior  to  suspension  of 
liquidation.  If  the  Department  decides  to 
exclude  those  sales,  petitioners 
alternatively  request  that  the 


E)epartment  average  the  two  gross  unit 
prices  to  determine  the  actual  price  the 
customer  paid  for  the  merchandise. 

Respondents  agree  with  the 
Department's  decision  to  exclude 
merchandise  proven  to  have  entered  the 
U.S.  prior  to  suspension  of  liquidation. 
Respondents  argue  that  the  decision  is 
legally  correct.  They  further  assert  that 
the  arguments  raised  by  petitioners  are 
identical  to  the  arguments  made  in  the 
first  administrative  review  which  the 
Department  rejected.  Respondents 
contend  that  there  is  no  need  for  the 
Department  to  reconsider  its  decision. 

Respondents  also  state  that 
petitioners'  allegations  of  inconsistent 
pricing  and  sales  manipulation  are 
devoid  of  substance,  involve  distorted 
analysis  and  ignore  the  verified  facts. 
Respondents  claim  that  petitioners' 
claims  are  flawed  as  they  are  based  on 
three  faulty  assumptions:  first, 
petitioners  assume  the  Control  Number 
(CONNUM)  represents  the  product  as 
sold  in  the  U.S.,  whereas  it  designates 
the  product  as  imported;  second, 
petitioners  are  comparing  different  Une 
items  of  an  invoice  and  therefore 
comparing  sales  of  different  products; 
and  third,  petitioners  performed  a 
misleading  comparison  of  net.  rather 
than  gross,  prices. 

Respondents  note  that  the  Department 
examined  and  rejected  this  issue  in  the 
first  administrative  review.  Also, 
respondents  assert  that  the  Department 
examined  invoices  mentioned  in 
petitioners'  case  brief  and  found  no 
validity  to  petitioners'  claim. 

Department's  Position:  We  agree  with 
respondents.  As  we  stated  in  Wire  Rod 
from  France  and  the  preliminary  results 
of  this  review,  the  exclusion  of  sales  of 
merchandise  entered  prior  to 
suspension  of  liquidation  requires  that  a 
respondent  must  demonstrate,  to  the 
satisfaction  of  the  Department,  the 
linkage  between  the  entry  and  the  sale. 
{See,  e.g..  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from 
Australia:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  6QFR  42507  (1995)  (the 
Department  did  not  exclude  certain 
sales  because  the  respondent  was 
unable  to  link  the  sales  to  specific  pre- 
suspension  entries)).  This  stringent 
requirement,  coupled  with  the 
provisions  on  critical  circumstances, 
eliminates  any  significant  risk  of  using 
pre-suspension  entries  to  manipulate  or 
distort  margins  following  the  issuance 
of  an  order. 

We  disagree  with  petitioners' 
contention  that  linkage  would 
encourage  dumping  as  most  producers 
would  not  have  the  necessary  linkage 
information  that  would  meet  the 
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Department's  requirements  in  a 
verification.  In  fact,  the  necessary 
linkage  has  been  demonstrated  in  only 
one  other  case.  [See  High-Tenacity 
Rayon  Filament  Yam,  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  59  FR  32181 
(June  22. 1994)). 

We  examined  the  issue  of  potential 
manipulation  of  prices  and  dumping 
margins  throughout  the  review, 
including  at  our  verifications  of 
respondents.  We  found  no  evidence  of 
"paired  sales."  where  the  price  of  the 
sale  that  entered  prior  to  suspension  of 
liquidation  was  priced  lower  than  a 
simultaneous  sale  of  the  same 
merchandise  to  the  same  customer. 
After  examining  the  issue,  we  found  no 
evidence  that  respondents  were  engaged 
in  price  manipulation  with  sales  of  pre- 
FOR  entries  (see  Final  Analysis 
Memorandum).  In  the  absence  of  price 
manipulation,  and  for  the  reasons 
discussed  in  Wire  Rod  from  France,  we 
have  excluded  sales  of  merchandise 
which  entered  the  United  States  prior  to 
the  sus(>ension  of  liquidation  from  the 
dumping  margin  calculation. 

Comment  13:  Petitioners  argue  that 
the  Department  should  treat  post-sale 
warehousing  incurred  by  MAC  as  a 
direct  selling  expense.  Petitioners  state 
that  respondents  admitted  that  MAC 
incurs  post-sale  warehousing  expanses 
in  connection  with  staged-delivery 
sales,  but  failed  to  identify  these  costs 
as  direct  U.S.  selling  expenses. 
Petitioners  contend  that  it  is 
Departmental  practice  to  treat  post-sale 
warehousing  expenses  as  direct  selling 
expenses  that  must  be  deducted  from 
U.S.  price. 

Respondents  argue  that  petitioners' 
position  that  post-sale  warehousing 
should  have  been  reported  as  a  direct 
selling  expense  is  incorrect. 
Respondents  state  that  they  correctly 
reported  their  warehousing  expenses 
according  to  the  Department's 
questionnaire  instructions.  Respondents 
contend  that  the  warehousing  expenses 
do  not  fit  the  Department's  criteria  for 
direct  selling  expenses  and  are  properly 
classified  as  indirect  selling  expenses. 
Department's  Position:  We  disagree 
with  both  p)etitioner  and  respondent, 
since  warehousing  is  not  a  selling 
expense,  either  direct  or  indirect.  Rather 
it  is  a  movement  expense  and  deducted 
from  the  starting  price  under  section 
772(c)(2)(A),  as  confirmed  by  the 
Statement  of  Administrative  Action 
(SAA)  (see  H.R.  Doc.  316,  Vol.  1, 103d 
Cong..  2d  sess.  (1994)  at  823). 

Comment  14:  Petitioners  contend  that 
the  Department  should  treat  costs 
incurred  by  Techalloy  with  respect  to 
this  antidumping  proceeding  as  direct 


U.S.  selling  expenses.  Petitioners  argue 
that  these  were  actual  costs  for  sales  of 
subject  merchandise  imported  during 
the  POR  and  that  respondents  did  not 
include  these  costs  in  the  direct  or 
indirect  selling  expenses  or  in  the 
valued-added  general  and 
administrative  expenses  for  products 
that  were  further  manufactured  by 
Techalloy. 

Respondents  argue  that  there  is  no 
basis  for  the  Department  to  treat 
administrative  costs  connected  to  an 
administrative  review  as  direct  selling 
expenses.  Respondents  contend  that  it  is 
the  Department's  practice  to  exclude 
expenses  related  to  participation  in  an 
antidumping  proceeding  from  the 
margin  calculation,  and  not  treat  them 
as  a  selling  expense  [citing,  Color 
Television  Receivers  From  the  Republic 
of  Korea:  Final  Results  of 
Administrative  Review  of  Antidumping 
Review  of  Antidumping  Duty  Order,  58 
FR  50333,  50336  (September  27, 1993); 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France:  etal.:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  28360, 
28413  (June  24  1992);  Television 
Receivers,  Monochrome  and  Color, 
From  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  56  FR  38417,  38418  (August  13, 
1991)). 

Respondents  also  assert  that  the 
Department's  practice  has  been  upheld 
by  the  Court  of  International  Trade 
[citing  Federal  Mogul  Corp.  v.  United 
States,  813  F.  Supp.  856  (Ct.  Int'l  Trade 
1993)  ["Federal-Mogul"];  Zenith 
Electronics  Corp.  v.  United  States,  770 
F.  Supp.  648  (Ct.  Int'l  Trade  1991); 
Daewoo  Electronics  Co.  Ltd.  v.  United 
States,  712  F.  Supp.  931  (Ct.  Int'l  Trade 
1989)). 

Department's  Position:  We  disagree 
with  petitioners.  In  this  review,  we  have 
followed  the  Department's  policy  from 
previous  reviews,  which  the  CIT 
sustained  in  Daewoo  Electronics.  We  do 
not  consider  expenses  inciured  in 
connection  with  participating  in  an 
antidumping  review  to  constitute 
expenses  related  to  sales  made  during 
this  POR.  Such  expenses  are  incurred  to 
defend  against  an  allegation  of 
dumping.  Accordingly,  they  are  not 
expenses  incurred  in  selling 
merchandise  in  the  United  States. 
Moreover,  to  deduct  administrative 
review  related  expenses  as  selling 
expenses  would  effectively  penalize 
respondents  based  on  their  participation 
in  proceedings  before  the  Department. 
Therefore,  we  have  not  deducted 
administrative  review  related  expenses 
for  the  final  results. 


Comment  15:  Petitioners  allege  that 
respondents  failed  to  report  U.S.  inland 
freight  from  port  to  warehouse  for 
certain  U.S.  sales. 

Respondents  contend  that  their  U.S. 
freight  expense  was  fully  and  properly 
reported. in  the  questionnaire  response. 
Furthermore,  respondents  argue  that  the 
Department's  sales  verification  at  Imphy 
confirmed  the  accuracy  of  the  freight 
amounts  and  that  no  discrepancies  were 
found. 

Department's  Position:  We  disagree 
with  petitioners.  We  examined  this 
issue  at  verification  and  confirmed  the 
accuracy  of  the  questionnaire  response 
for  frei^t.  In  addition,  we  foimd  no 
evidence  that  respondents  did  not 
report  freight  amounts.  Therefore,  we 
have  accepted  the  reported  amounts  for 
freight  expense  for  the  final  results. 

Comment  16:  Petitioners  contend  that 
respondents  reported  erroneous 
amounts  for  freight  revenues  in 
respondents'  questionnaire  response. 
Petitioners  assert  that  the  reported  sales 
terms  are  those  generally  applicable  to 
the  customer,  rather  than  for  the  specific 
sale.  Petitioners  claim  that  the 
respondents'  supplemental 
questionnaire  response  provided 
dubious  explanations  and  raised  serious 
questions  as  to  the  "special  services" 
provided  to  customers  and  how  the 
respondents  recorded  these  costs. 
Petitioners  contend  that  the  Department 
should  not  accept  respondents'  reported 
freight  revenues  for  the  final  results  for 
two  terms  of  sale  given  the  serious 
problems  associated  with  the  reported 
freight  revenue. 

Respondents  contend  that  there  is  no 
substance  to  petitioners'  assertion  that 
there  are  errors  in  respondents'  reported 
freight  revenue.  Respondents  assert  that 
the  sales  terms  that  appear  on  the 
invoice  and  that  are  reported  in  the 
response  are  the  normal  sales  terms  for 
the  customer  because  respondents' 
computer  system  only  allows  one  sales 
term  to  be  associated  with  a  customer. 
Respondents  note  that  the  transactions 
listed  by  petitioners  in  their  case  brief 
are  instances  where  the  respondents 
accommodated  a  customer's  special 
request  to  deliver  merchandise  using 
alternative  transportation.  Respondents 
contend  that  they  bill  the  customer  for 
the  service  and  correctly  reported  this  in 
the  questionnaire  response. 
Respondents  also  note  that  the 
Department  examined  this  issue  at 
verification  and  found  no  discrepancies. 
Department's  Position:  We  agree  with 
respondents.  We  examined  this  issue  at 
verification  and  found  no  evidence  that 
respondents  reported  incorrect  amounts 
for  freight  revenues.  At  verification,  we 
selected  and  examined  sales  concerning 
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this  issue  that  petitioner  identified  in 
their  pre-verifioation  comments  to  the 
Department.  We  found  no  discrepancies 
between  respondents'  submissions  and 
their  records.  We  also  found  no 
evidence  to  contradict  respondents' 
claim  in  the  supplemental  questionnaire 
response  that  the  terms  of  sale  reported 
in  the  U.S.  sales  file  are  the  normal  sales 
terms  for  each  customer  and  that 
respondents  billed  the  customer  for  the 
cost  of  the  alternative  transportation 
source  that  was  reported  in  the  U.S. 
sales  file  as  height  revenue,  hi  addition, 
we  agree  writh  respondents  that  in  cases 
where  alternative  transportation  sources 
were  used,  the  amount  billed  the 
customer  appears  as  freight  revenue  on 
the  U.S.  sales  file.  Thus,  for  sales  that 
used  the  alternative  transportation,  the 
height  revenue  was  greater  than  the 
expense.  Consequently,  we  have  used 
the  reported  freight  revenue  amounts  for 
the  final  results. 

Comment  17:  Petitioners  contend  that 
the  Department  should  revise  its 
calculation  of  constructed  value  (CV) 
profit  by  excluding  from  the  profit 
calculation  those  sales  that  were 
otherwise  excluded  from  the 
Department's  analysis  as  non-arm's 
length  sales.  Petitioners  assert  that  the 
statute  is  mandatory  in  requiring  the 
Department  to  calculate  CA^  profit  based 
on  sales  in  the  ordinary  course  of  trade 
(See  19  U.S.C.  1677b(e)(2}(A)). 
Petitioners  contend  that  transactions 
disregarded  under  section  773(f)(2)  as 
non-arm's  length  sales,  and  transactions 
disregarded  as  below-cost,  are  explicitly 
defined  as  outside  the  ordinary  course 
of  trade  [See  19  U.S.C.  1677(15)).  Thus, 
they  contend  that  section  773(e)(2)(A) 
prohibits  the  Department  from  using 
sales  that  are  outside  the  ordinary 
course  of  trade  in  the  CV  profit 
calculation.  In  addition,  petitioners 
argue  that  the  calculation  of  profit  is 
pursuant  to  section  773(e)(2)(A)  and  not 
section  773(e)(2)(B).  They  argue  that  in 
a  recent  determination,  the  Department 
indicated  that  while  sales  at  below-cost 
prices  might  be  included  in  the  profit 
calculation  when  that  calculation  was 
undertaken  piu^uant  to  section 
773(e)(2)(B)  of  the  statute,  sales  that 
were  otherwise  excluded  at  below-cost 
prices  could  not  be  included  in  the 
profit  calculation  where  section 
773(e)(2)(A)  of  the  statute  applies  (See 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  from  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  FR  61  56515,  56518  (November 
1, 1996)).  Accordingly,  petitioners  assert 
that  the  Department  should  exclude 
non-arm's  length  sales  in  the  calculation 
of  CV  profit. 
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Respondents  agree  with  petitioners 
that  the  Department  erroneously 
included  sales  outside  the  ordinary 
course  of  trade,  e.g..  non  arm's-length 
sales  in  the  CV  profit  calculation. 

Department's  Position:  We  agree  with 
both  respondents  and  petitioners  that 
we  should  exclude  non-arm's  length 
sales  from  the  CV  profit  calculation. 

Comment  28:  Petitioners  contend  that 
the  Department  should  adjust 
respondents'  reported  net  interest 
expenses  so  that  long-term  income  is 
not  deducted  from  total  net  interest 
expenses.  Petitioners  state  that  it  is  the 
Department's  policy  to  calculate  net 
interest  expenses  by  subtracting  short- 
term  interest  income  from  the  total  of 
short-term  and  long-term  interest 
expenses.  However,  petitioners  allege 
that  the  net  interest  expenses  reported 
by  respondents  and  used  in  the 
preliminary  results,  subtracted  long- 
term  interest  income  from  total  interest 
expenses. 

Respondents  had  no  rebuttal  to  this 
comment. 

Department's  Position:  We  agree  with 
petitioners.  It  is  the  Department's  policy 
in  calculating  net  interest  expense  for 
COP  to  include  interest  expense  relating 
to  both  long-and  short-term  borrowings 
and  to  reduce  the  amount  of  interest 
expense  incurred  by  any  interest  income 
earned  on  short-term  investments  on  its 
working  capital  (See  Department  of 
Commerce  Questionnaire  of  March  21, 
1996  at  page  D-20).  Respondents'  net 
interest  expense  reported  to  the 
Department  included  a  deduction  for 
long-term  interest  income;  therefore,  for 
the  final  resuhs,  the  Department  added 
the  amount  of  long-term  interest  income 
to  respondents'  net  interest  expense 
*figure. 

Comment  19:  Petitioners  contend  that 
the  Department  should  revise 
respondents'  general  and  administrative 
(G&A)  expenses  to  include  expenses 
recorded  in  the  financial  link  account. 
Petitioners  note  that  in  the  LTFV 
investigation,  the  Department  found  that 
costs  listed  in  respondents'  financial 
link  account  had  not  been  included  in 
the  expenses  reported,  even  though 
respondents  could  not  identify  or 
reconcile  those  costs  and,  therefore,  the 
Department  included  the  costs  in  the 
calculation  of  interest  and  G&A  rates 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Stainless 
Steel  Wire  Rods  from  France,  58  FR 
68865,  68874  (December  29. 1993)). 
Petitioners  contend  that  it  is  the 
Department's  policy  where  additional 
costs  cannot  be  identified  or  reconciled, 
to  include  such  costs  in  the  calculation 
of  COP  and  CV.  Accordingly,  petitioners 
urge  the  Department  to  revise  the 


general  and  administrative  expenses  for 
Imphy  and  Ugine-Savoie  to  include  the 
costs  and  expenses  in  the  financial  link 
account. 

Respondents  state  that  there  is  no 
evidence  on  the  record  to  suggest  that 
the  account  relates  in  any  way  to  the 
subject  merchandise  and,  therefore, 
there  is  no  basis  for  the  Department  to 
include  it  in  the  G&A  expenses. 
Respondents  assert  that  they  prof)erly 
reported  all  G&A  expenses  and  that  the 
Department  examined  this  issue  at 
verification.  They  further  contend  that 
the  "Financial  Link  Account'"  is  a 
function  of  the  consoUdation  process 
among  the  several  hundred  companies 
in  the  Usinor-Sacilor  group.  Thus, 
respondents  argue  that  the  account  does 
not  reflect  an  expense  attributable  to  a 
particular  company  and  therefore  there 
are  no  grounds  for  imputing  the  balance 
in  the  account  to  respondents'  cost  for 
subject  merchandise. 

Department's  Position:  We  agree  with 
petitioners.  As  we  did  in  the  LTFV  Final 
Determination,  we  have  included  the 
amount  in  the  financial  link  account  in 
the  calculation  of  the  general  and 
administrative  expenses.  At  venfication, 
respondents  stated  that  due  to  the  large 
number  of  companies  submitting 
information  to  the  parent  company, 
neither  Usinor-Sacilor  nor  Imphy  could 
segregate  Imphy's  costs  from  the  costs  of 
the  other  companies  in  the  Usinor- 
Sacilor  group  that  were  also  included  in 
the  financial  link  account.  Since  these 
costs  could  not  be  specifically  identified 
or  reconciled,  it  is  possible  that<they 
relate  to  the  subject  merchandise.  It  is 
the  Department's  practice  to  include  all 
costs  relevant  to  the  subject 
merchandise  in  the  calculation  of  COP 
and  CV;  therefore  we  included  these 
additional  costs  in  the  calculation  of  the 
G&A  rates  (See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Stainless  Steel  Wire  Rods  from  France, 
58  FR  68885,  68874  (December  29, 
1993)). 

Comment  20:  Petitioners  contend  that 
the  Department  should  adjust  the  cost  of 
manufacture  for  subcontracted  coating 
work  by  an  affiliated  party.  Petitioners 
note  that  at  verification,  the  Department 
found  that  Imphy  subcontracts  both 
remelting  and  coating  to  affiliated  party 
suppliers.  Petitioners  note  that  the 
Department  found  that  Imphy  failed  to 
report  cost  variances  and  GS&A 
expenses  for  the  affiliated  remelter  and 
adjusted  remelting  costs  accordingly. 
Petitioners  state  that  given  the  error 
found  in  these  costs,  and  given 
respondents'  failure  to  demonstrate  the 
arm's-length  nature  of  the  coating  costs 
rejJorted,  the  Department  should  assume 
that  subcontracted  coating  costs  are 
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similarly  understated  and  adjust  them 
accordingly  for  the  final  results. 

Petitioners  argue  that  adjustment  of 
Imphy's  coating  expenses  for  cost 
variances  and  SG&A  expenses  would  be 
consistent  with  law.  In  support  of  their 
position,  petitioners  cite  decisions  by 
the  Coiut  of  International  Trade  in  NSK 
Ltd.  V.  United  States.  910  F.  Supp.  663, 
671  (1995)  and  Micron  Technology  v. 
United  States,  893  F.  Supp.  21.  37 
(1995). 

Respondents  argue  that  under  section 
773(f)(2)  the  Department  may  examine 
the  arm's-length  nature  of  transactions 
between  affiliated  parties.  Respondents 
contend  that  such  an  examination  is 
discretionary  and  the  statute  does  not 
require  the  Department  to  do  so. 
Respondents  assert  that  the  coating 
woric  performed  by  the  affiliated  party 
did  not  represent  a  "major  input"  for 
which  cost  information  is  pertinent 
pursuant  to  section  773(f)(3). 
Respondents  note  that  the  coating 
amount  as  a  percentage  of  the  cost  of 
goods  sold  is  extremely  small. 

Respondents  argue  that  since  they 
provided  all  requested  information 
concerning  coating  and  because  the 
Department  did  not  request  that 
respondents  provide  further  coating 
information,  there  is  no  basis  for  the 
Department  to  adjust  the  price  Imphy 
paid  for  the  subcontracted  work. 

Department's  Position:  We  agree  with 
respondents.  During  the  cost  of 
production  verification,  the  Department 
foimd  that  the  prices  that  respondents 
paid  to  ah  affiliate  for  subcontracted 
remelting  did  not  include  the  affiliated 
party's  cost  variance  expenses  nor  the 
affiliated  party's  selling,  general  and 
administrative  expenses  and,  for  that 
reason,  an  adjustment  was  made  to  the 
reported  remelting  costs.  See  Comment 
3. 

However,  the  coating  is  performed  by 
another  affiliated  company. 
Respondents  reported  that  this  affiliated 
party  performed  coating  services  at 
arm's-length  prices.  We  examined  the 
issue  of  arm's-length  prices  in  depth  at 
verification.  At  verification  we  found 
that,  other  than  the  affiliated  party's 
prices  for  remelting  services,  all  other 
affiUated  party  prices  for  inputs  were 
comparable  to  arm's-length  prices  (for  a 
more  detailed  discussion  of  this  issue, 
please  see  the  public  version  of  the  Cost 
of  Production  Verification  Report  of 
Imphy.  S.A..  October  7, 1996,  at  10-15). 

Comment  21:  Petitioners  allege  that 
the  Department's  computer  margin 
calculation  program  did  not  convert 
respondents'  reported  U.S.  repacking 
expenses  from  a  p>er-pound  basis  to  a  « 
per  kilogram  basis. 


Respondents  did  not  comment  on  this 
issue. 

Department's  Position:  We  agree  with 
petitioners  and  have  properly  converted 
the  repacking  expense  for  the  final 
results. 

Comment  22:  Petitioners  contend  that 
the  Department  failed  to  deduct  U.S. 
commissions  in  the  calculation  of  U.S. 
price  for  respondents'  CEP  and  CEP 
further  manufactured  (CEP/FM)  sales. 

Respondents  agree  with  petitioners. 
However,  respondents  contend  that 
petitioners'  proposed  solution  contains 
three  typographical  errors  in  the 
variable  names. 

Department's  Position:  We  agree  with 
petitioners  and  will  deduct  U.S. 
commissions  paid  to  unaffiliated  selling 
agents  for  CEP  and  CEP/FM  sales  for  the 
final  results.  We  also  agree  with 
respondents'  assertion  concerning  the 
typographical  errors  and  we  will  make 
the  necessary  corrections  for  the  final 
results. 

Comment  23:  Petitioners  assert  that 
although  the  Department  adjusted  the 
cost  of  manufacture  for  remelting 
servites.  the  Department  failed  to  adjust 
respondents'  cost  of  manufactvue  (COM) 
for  CV  for  the  remelting  services. 
Petitioners  request  that  the  Department 
revise  respondents'  COM  for  CV  using 
the  programming  language  used  to 
adjust  the  COM  for  home  market  sales. 

Respondents  assert  that  in  the  event 
that  the  Department  disagrees  with 
respondents  and  determines  that  it  is 
proper  to  adjust  COM  for  products 
remelted  by  the  affiliated  party,  they 
recognize  that  it  would  also  be 
appropriate  similarly  to  adjiist  the 
reported  cost  of  manufacture  for 
constructed  value  purposes. 

Department's  Position:  We  agree  with 
petitioners  and  have  revised 
respondents'  COM  for  CV  for  the  final 
results. 

Comment  24:  Petitioners  note  that 
during  verification  the  Department 
found  that  there  were  two  experimental 
heat  sales  in  the  respondents'  home 
market  sales  database.  Petitioners  note 
that  the  experimental  heat  sales  were 
incorrectly  identified  as  secondary 
material  in  the  respondents'  May  21. 
1996  submission.  Petitioners  request 
that  the  Department  correct 
respondents'  coding  for  these  two  sales 
for  the  final  results. 

Respondents  agree  with  petitioners 
concerning  the  experimental  heat  sales. 
However,  respondents  contend  that  the 
petitioners'  proposed  programming 
change  to  the  computer  program  is 
incorrect.  Respondents  request  that  the 
Department  use  the  computer  code 
submitted  in  their  rebuttal  brief. 


Department's  Position:  We  agree  that 
the  two  sales  from  the  experimental  heat 
should  be  classified  as  prime  material. 
We  also  agree  with  respondents 
concerning  the  computer  code  needed 
to  correct  the  error  and  have  corrected 
this  error  in  our  final  results. 

Comment  25:  Petitioners  assert  that 
the  Department  should  recalculate  the 
G&A  and  interest  expenses  for  home 
market  COP  and  CV  to  reflect  the 
changes  the  Department  made  to 
respondents'  COM.  They  note  that  the 
Department  revised  respondents'  COM 
for  understating  certain  costs  by  failing 
to  account  for  total  remelting  expenses. 
Therefore,  they  contend  that  G&A  and 
interest  expenses  for  COP  and  CV  must 
be  revised  accordingly. 

Respondents  state  tnat  in  the  event 
that  the  Department  disagrees  with 
respondents  and  determines  that  it  is 
proper  to  adjust  COM  for  products 
remelted  by  the  affiliated  party,  they 
recognize  that  it  is  also  proper  to 
recalculate  G&A  and  interest  amounts, 
to  ensure  that  these  items  remain  at  the 
same  percentage  of  the  revised  COM. 

However,  respondents  assert  that 
petitioners'  proposed  computer 
language  corrections  are  wrong  and 
suggest  modifications. 
^Apartment's  Position:  We  agree  with 
petitioners  and  have  revised  the  G&A 
and  interest  expenses  for  COP  and  CV. 
We  also  agree  with  respondents 
concerning  the  computer  coding  to 
correct  the  error  and  have  included  it  in 
the  final  results. 

Comment  26:  Petitioners  allege  that 
the  Department  made  a  data  entry  entH- 
by  misspelling  one  of  respondents' 
product  codes  in  the  computer  program. 

Department's  Position:  vJe  agree  and 
have  corrected  this  error  for  the  final 
results.      • 

Final  Results  of  Review 

As  a  result  of  our  review,  we  have 
determined  that  the  following  margins 
exist: 


Manufac- 
turer/exporter 

Time  period 

Margin 
(per- 
cent) 

Imphy/Ugine- 
Savote 

1/1/95-12/31/95 

6.53 

The  Department  shall  determine,  and 
the  Customs  service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
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publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  certain 
stainless  steel  wire  rods  from  France 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above;  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  24.51 
percent  for  stainless  steel  wire  rods,  the 
all  others  rate  established  in  the  LTFV 
investigation.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order  Certain  Stainless  Steel  Wire  Rods 
from  France  (59  FR  4022,  January  28. 
1994). 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  353.34(d)  of  the 
Department's  regulations.  Timely 
notification  of  retiim/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  , 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  February  7, 1997. 

Robert  S.  LaRuBsa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc  97-3913  Filed  2-14-97;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  950420110-6167-02] 
RIN  0693-XX06 

Approval  of  Federal  Information 
Processing  Standards  Publication 
(PIPS)  196,  Entity  Authentication  Using 
Public  Key  Cryptography 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  The  purpose  of  this  notice  is  to 
announce  that  the  Secretary  of 
Commerce  has  approved  a  new 
standard,  which  will  be  published  as 
FIPS  Publication  196.  Entity 
Authentication  Using  Public  Key 
Cryptography. 


SUMMARY:  On  June  6, 1995,  notice  was 
published  in  the  Federal  Register  (60 
FR  29830-29832)  that  a  Federal 
Information  Processing  Standard  for 
Pubhc  Key  Cryptographic  Entity 
Authentication  mechanisms  was  being 
proposed  for  Federal  use. 

The  written  comments  submitted  by 
interested  parties  and  other  material 
available  to  the  Department  relevant  to 
this  standard  were  reviewed  by  NIST. 
On  the  basis  of  this  review,  NIST 
recommended  that  the  Secretary 
approve  the  standard  as  a  Federal 
Information  Processing  Standards 
Publication,  and  prepared  a  detailed 
justification  document  for  the 
Secretary's  review  in  support  of  that 
recommendation. 

The  detailed  justification  document 
which  was  presented  to  the  Secretary. 
and  which  includes  an  analysis  of  the 
vmtten  comments  received,  is  part  of 
the  public  record  and  is  available  for 
inspection  and  copying  in  the 
Department's  Central  Reference  and 
Records  Inspection  Facility,  Room  6020. 
Herbert  C.  Hoover  Building,  14th  Street 
between  Pennsylvania  and  Constitution 
Avenues.  NW,  Washington,  DC  20230. 
This  FIPS  contains  two  sections:  (1) 
an  aimoimcement  section  which 
provides  information  concerning  the 
apphcability,  implementation,  and 
maintenance  of  the  standard;  and  (2)  a 
specifications  section,  which  deals  with 
the  technical  requirements  of  the 
standard.  Only  the  aiuiouncement 
section  of  the  standard  is  provided  in 
this  notice. 

EFFECTIVE  DATE:  This  standard  becomes 
effective  April  6, 1997. 
ADDRESSES:  Interested  parties  may 
purchase  copies  of  this  standard, 
including  the  technical  specifications 
section,  from  the  National  Technical 
Information  Service  (NTIS).  Specific 
ordering  information  from  NTIS  for  this 


standard  is  set  out  in  the  Where  to 
Obtain  Copies  Section  of  the 
announcement  section  of  the  standard. 
FOR  FURTHER  INFORMATION  CONTACT:  Nflr. 
James  Foti.  telephone  (301)  975-5237. 
National  Institute  of  Standards  and 
Technology.  Gaithersburg,  MD  20899. 

Dated:  January  30. 1997. 
Elaine  Bunten-Mines, 
Director.  Proffum  Office. 

Federal  Information  ProcesBing  Standards 
Publication  196 

February  18, 1997. 

Announcing— Entity  Authentication  Using 
Public  KeyOyptography 

Federal  Infonnation  Processing  Standards 
(FIPS  PUBS)  are  issued  by  the  National 
Institute  of  Standards  and  Technology  (NIST) 
after  approval  by  the  Secretary  of  Commerce 
pursuant  to  Section  111(d)  of  the  Federal 
Propferty  and  Administrative  Services  Act  of 
1949  as  amended  by  the  Computer  Security 
Act  of  1987,  Public  Law  100-235. 

J.  Name  of  Standard.  Entity 
Authentication  Using  Public  Key 
Cryptography  (FIPS  PUB  196). 

2.  Category  of  Standard.  Computer 
Seciuity,  Subcategory  Access  Control. 

3.  Explanation.  This  standard  specifies  two 
challenge-response  protocols  by  which 
entities  in  a  computer  system  may 
authenticate  their  identities  to  one  another. 
These  protocols  may  be  used  during  session 
initiation,  and  at  any  other  time  that  entity 
authentication  is  necessary.  Depending  on 
which  protocol  is  implemented,  either  one  or 
both  entities  involved  may  be  authenticated.  ^ 
The  defined  protocols  are  derived  from  an 
international  standard  for  entity 
authentication  based  on  public  key 
cryptography,  which  uses  digital  signatures 
and  random  number  challenges. 

Authentication  based  on  public  key 
cryptography  has  an  advantage  over  many 
other  authentication  schemes  because  no 
secret  information  has  to  be  shared  by  the 
entities  involved  in  the  exchange.  A  user 
(claimant)  attempting  to  authenticate  oneself 
must  use  a  private  key  to  digitally  sign  a 
random  number  challenge  issued  by  the 
verifying  entity-  This  random  number  is  a 
time  variant  parameter  which  is  unique  to 
the  authentication  exchange.  If  the  verifier 
can  successfully  verify  the  signed  response 
using  the  claimant's  public  key.  then  the 
claimant  has  been  successfully  authenticated. 

4.  Approving  Authority.  Secrstary  of 
Commerce. 

5.  Maintenance  Agency.  Department  of 
Commerce,  National  Institute  of  Standards 
and  Technology,  Computer  Systems 
Laboratory. 

6.  Cross  Index. 

a.  FIPS  PUB  140-1,  Securify  Requirements 
for  Cryptographic  Modules. 

b.  FIPS  PUB  171.  Key  Management  Using 
ANSI  X9. 17. 

c.  FIPS  PUB  180-1.  Secure  Hash  Standard. 

d.  FTPS  PUB  186,  Digital  Signature 
Standard. 

e.  FIPS  PUB  190.  Guideline  for  the  Use  of 
Advanced  Authentication  Technology 
Alternatives. 
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f.  ANSI  X9.17-1985.  Financial  Institution 
Key  Management  (Wholesale). 

g.  ISO/IEC  9798-1:1991,  Information 
technology— Security  techniques — Entity 
authentication  mechanisms — Part  1:  General 
model. 

h.  ISO/IEC  9798-3:1993.  Infoiroation 
technology — Security  techniques — Entity 
authentication  mechanisms — Part  3:  Entity 
authentication  using  a  public  key  algorithm. 

Other  NIST  publications  maybe  applicable 
to  the  implementation  and  use  of  this 
standard.  A  list  (NIST  Publications  List  91) 
of  currently  available  computer  security 
publications,  including  ordering  information, 
can  be  obtained  from  NIST. 

7.  Applicability.  This  standard  is 
applicable  to  all  Federal  departments  and 
agencies  that  use  pubic  key  based 
authentication  systems  to  protect 
unclassified  information  within  cranputer 
and  digital  teleconununications  systems  that 
are  not  subfect  to  Section  2315  of  Title  10, 
U.S.  Code,  or  Section  3502(2)  of  Title  44.  U.S. 
Code.  This  standard  shall  be  used  by  all 
Federal  departments  and  agencies  in 
designing,  acquiring  and  implementing 
public  key  based,  challenge-response 
authentication  systems  at  the  application 
layer  within  computer  and  digital 
telecommunications  systems.  This  includes 
all  systems  that  Federal  departments  and 
agencies  operate  or  that  are  operated  for  them 
under  contact  In  addition,  this  standard  may 
be  used  at  other  layers  within  computer  and 
digital  telecommunications  systems. 

This  standard  may  be  adopted  and  used  by 
non-Federal  Government  organizations.  Such 
use  is  encouraged  when  it  is  either  cost 
effective  or  provides  interoperability  for 
commercial  and  private  organizations. 

8.  Applications.  Numerous  applications 
can  benefit  from  the  incorporation  of  entity 
authentication  based  on  public  key 
cryptography,  when  the  implementation  of 
such  technology  is  considered  cost-effective. 
Networking  applications  that  require  remote 
login  will  be  able  to  authenticate  clients  who 
have  not  previously  registered  with  the  host, 
since  secret  material  (e.g.,  a  password)  does 
not  have  to  be  exchanged  beforehand.  Also, 
point-to-point  authentication  can  take  place 
between  users  who  are  unknown  to  one 
another.  The  authentication  protocols  in  this 
standard  may  be  used  in  conjunction  with 
other  pubic  key-based  systems  (e.g.,  a  public 
key  infrastructure  that  uses  public  key 
certificates)  to  enhance  the  security  of  a 
computer  system. 

9.  Specifications.  Federal  Information 
Processing  Standard  (FIPS)  196,  Entity 
Authentication  Using  Public  Key 
Cryptography  (affixed). 

10.  Implementations.  The  authentication 
protocols  described  in  this  standard  may  be 
implemented  in  software,  firmware, 
hardware,  or  any  combination  thereof. 

11.  Export  Control.  Implementations  of  this 
standard  are  subject  to  Federal  Government 
export  controls  as  sjjecified  in  Title  15,  Code 
of  Federal  Regulations,  Parts  768  through 
799.  Exporters  are  advised  to  contact  the 
Department  of  Commerce,  Bureau  of  Export 
Administration,  for  more  information. 

12.  Implementation  Schedule.  This 
standard  becomes  effective  April  6. 1997. 


13.  Qualifications.  The  authentication 
technology  described  in  this  standard  is 
based  upon  information  provided  by  sources 
within  the  Federal  Government  and  private 
industry.  Authentication  systems  are 
designed  to  protect  against  adversaries  (e.g., 
hackers,  organized  crime,  economic 
competitors)  mounting  cost-effective  attacks 
on  unclassified  government  or  commercial 
data.  The  primary  goal  in  designing  an 
effective  security  system  is  to  make  the  cost 
of  any  attack  greater  than  the  possible  payoff. 

While  specifications  in  this  standard  are 
intended  to  maintain  the  security  of  an 
authentication  protocol,  conformance  to  this 
standard  does  not  guarantee  that  a  particular 
implementation  is  secure.  It  is  the 
responsibility  of  the  manufocturer  to  build 
the  implementation  of  an  authenticatioii 
protocol  in  a  secure  manner.  This  standard 
will  be  reviewed  every  five  years  in  order  to 
assess  its  adequacy. 

14.  Waivers.  Under  certain  exceptional 
circumstances,  the  heads  of  Federal 
departments  and  agencies  may  approve 
waivera  to  Federal  Information  Processing 
Standards  (FIPS).  The  head  of  such  agency 
may  re-delegate  such  authority  only  to  a 
senior  official  designated  pursuant  to  section 
3506(b)  of  Title  44,  U.S.  Code.  Waivers  shall 
be  granted  only  when: 

a.  Compliance  with  a  standard  would 
adversely  affect  the  accomplishment  of  the 
mission  of  an  operator  of  a  Federal  computer 
system,  or 

b.  Cause  a  major  adverse  financial  impact 
on  the  operator  which  is  not  o%et  by 
Government-wide  savings. 

Agency  heads  may  act  upon  a  vrritten 
waiver  request  containing  the  information 
detailed  above.  Agency  heads  may  also  act 
without  a  written  waiver  request  when  they 
determine  that  conditions  for  meeting  the 
standard  cannot  be  met.  Agency  heads  may 
approve  waivers  only  by  a  written  decision 
which  explains  the  basis  on  which  the 
agency  head  made  the  required  finding(s).  A 
copy  of  each  such  decision,  with 
procurement  sensitive  classified  portions 
clearly  identified,  shall  be  sent  to:  National 
Institute  of  Standards  and  Technology, 
ATTN:  FIPS  Waiver  Decisions,  Building  820, 
Room  509,  Gaithersburg,  MD  20899. 

In  addition,  notice  of  each  waiver  granted 
and  each  delegation  of  authority  to  approve 
waivers  shall  be  sent  promptly  to  the 
Committee  on  Government  Operations  of  the 
House  of  Representatives  and  the  Committee 
on  Govenunental  Affairs  of  the  Senate  and 
shall  be  published  promptly  in  the  Federal 
Register. 

When  the  determination  on  a  waiver 
applies  to  the  procurement  of  equipment 
and/ or  services,  a  notice  of  the  waiver 
determination  must  be  published  in  the 
Commerce  Business  Daily  as  a  part  of  the 
notice  of  solicitation  for  offers  of  an 
acquisition  or,  if  the  waiver  determination  is 
made  affer  that  notice  is  published,  by 
amendment  to  such  notice. 

A  copy  of  the  waiver,  any  supporting 
documents,  the  document  approving  the 
waiver  and  any  supporting  and 
accompanying  docimients,  with  such 
deletions  as  the  agency  is  authorized  and 
decides  to  make  under  5  U.S.C  Section 


552(b),  shall  be  part  of  the  procurement 
documentation  and  retained  by  the  agency. 

15.  Where  to  Obtain  Copies.  Copies  of  this 
publication  are  available  for  sale  by  the 
National  Technical  Information  Service,  U.S. 
Department  of  Commerce,  Springfield,  VA 
22161.  When  ordering,  refer  to  Federal 
Information  Processing  Standards 
Publication  196  (FIPS  PUB  196),  and  identify 
the  title.  When  microfiche  is  desired,  this 
should  be  specified.  Payment  may  be  made 
by  check,  money  order,  credit  card,  or 
deposit  account. 

(FR  Doc.  97-3824  Filed  2-14-97;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

P.D.  020797A] 

Quit  of  Mexico  Fishery  Management 
Council;  Put)lic  Meetings 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 

Management  Coimcil  will  convene 

public  meetings. 

DATES:  The  meetings  will  be  held  on 

March  10-13,1997, 

ADDRESSES:  These  meetings  will  be  held 

at  the  Holiday  Inn  on  the  Beach,  365 

East  Beach  Boulevard,  Gulf  Shores, 

Alabama;  telephone:  334-94&-6191. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North.  Suite  1000,  Tampa. 
FL  33619. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council 

March  12 

8:30  a.m. — Convene. 

8:45  a.m.  - 11:30  a.m. — Receive  public 
testimony  on  Vermilion  Snapper  Total 
Allocable  Catch  (TAG). 

1 .00  p.m.  -  2:30  p.m. — Receive  a 
report  of  the  Reef  Fish  Management 
Committee. 

2:30  p.m.  -  3:30  p.m.— Receive  a 
report  of  the  Scientific  and  Statistical 
(SSC)  Selection  Committee.  (CLOSED 
SESSION). 

3:30  p.m.  -  5:00  p.m. — Receive  a 
report  of  the  Advisory  Panel  (AP) 
Selection  Committee.  (CLOSED 
SESSION). 

March  13 

8:30  a.m.  -  9:30  a.m. — Receive  a 
report  of  the  Shrimp  Management 
Committee. 
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9:30  a.m.  -  9:45  a.m.— Receive  a 
report  of  the  Habitat  Protection 
Committee. 

9:45  a.m.  - 10:15  a.m. — Receive  a 
report  of  the  Law  Enforcement 
Committee. 

10:15  a.m.  - 10:45  a.m. — Receive  a 
report  of  the  Administrative  PoHcy 
Committee. 

10:45  a.m.  - 1 1 :00  a.m.— Receive  a 
report  of  the  Stone  Crab  Management 
Committee. 

11:00  a.m.  -11:15  a.m. — Receive  a 
report  on  the  South  Atlantic  Fishery 
Management  Council  Liaison. 

11:15  a.m.  •  11:30  o.m.— Receive 
Enforcement  Reports. 

1 1 .30  a.m.  - 1 1 .45  a.m. —  Receive 
Director's  Reports. 

11:45  p.m.  - 12:00  noon— Other 
business  to  be  discussed. 

Committees 

March  10 

9:30  a.m.  - 12:30  p.m.— Convene  the 
AP  Selection  Committee.  (CLOSED 
SESSION). 

1:30  p.m.  -  4:00  p.m.— Convene  the 
SSC  Selection  Committee.  (CLOSED 
SESSION). 

4:00  p.m.  -  5:30  p.m. — Convene  the 
Administrative  Pohcy  Committee. 

March  1 1 

8:00  a.m.  - 11:30  p.m. — Convene  the 
Reef  Fish  Management  Committee. 

12:30  p.m.  -  4.-00  p.m. — Convene  the 
Shrimp  Management  Committee. 

4KK)  p.m.  -  4:45  p.m. — Convene  the 
Stone  Crab  Management  Committee. 

4:45  p.m.  -  5:30  p.m. — Convene  the 
Habitat  Protection  Committee. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  March  3, 
1997. 

Dated:  February  11, 1997. 
Bruce  Morehead, 

Acting  Director.  Ofpce  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc  97-3951  Filed  2-14-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Public  Information  Collection 
Requirement  Submitted  to  ttte  Office  of 
Management  and  Budget  (0MB)  for 
Review 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  OMB  Control  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DFARS)  Part  232.  Contract 
Financing,  and  the  Clause  at  252.232- 
7002,  Progress  Payments  for  Foreign 
Military  Sales  Acquisitions;  OMB 
Number  0704-0321. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Number  of  Respondents:  414. 
Responses  Per  Respondent:  12. 
Annual  Responses:  4,968. 
Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  7,452 
(includes  4,968  recordkeeping  hours). 

Needs  and  Uses:  The  Arms  Export 
Control  Act  requires,  in  the  absence  of 
a  special  Presidential  Finding,  that  the 
U.S.  Government  purchase  military 
equipment  for  foreign  governments 
using  foreign  funds  and  without  any 
charge  to  appropriated  funds.  In  order  to 
comply  with  this  requirement,  the 
Government  needs  to  know  how  much 
to  charge  each  country  as  progress 
payments  are  made  for  foreign  military 
sales  (FMS)  purchases.  The  Government 
can  only  obtain  this  information  from 
the  contractor  preparing  the  progress 
payment  request.  The  clause  at  252.232- 
7002  requires  contractors,  whose 
contracts  include  FMS  requirements,  to 
submit  a  progress  payment  request  with 
a  supporting  schedule  which  clearly 
distinguishes  the  contract's  FMS 
requirements  from  U.S.  contract 
requirements.  The  Government  uses  this 
information  to  determine  how  much  of 
each  country's  funds  to  disburse  to  the 
contractor. 

Affected  Public:  Business  or  other  for 
proBt;  not  for  profit  institutions. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 
OMB  Desk  Officer:  Mr.  Peter  N.  Weiss. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  William 
Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR,  1215 
Jeffierson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 


Dated:  February  12, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  97-3881  Filed  2-14-97;  8:45  am] 

BIUMQ  CODE  S000-O4-M 

Defense  Science  Board  Task  Force  on 
Underground  Facilities 

ACTION:  Notice  of  advisory  committee, 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Underground  Facilities 
will  meet  in  closed  session  on  March 
12-13, 1997  at  U.S.  Strategic  Command, 
Omaha,  Nebraska. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  threat  to 
U.S.  interests  posed  by  the  growth  of 
underground  facilities  in  unfriendly 
nations.  The  Task  Force  should 
investigate  technologies  and  techniques 
to  meet  the  international  security  and 
military  strategy  challenges  posed  by 
these  facilities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II,  (1994)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  12. 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-3879  Filed  2-14-97;  8:45  ami 

BILLMQ  CODE  SOOCMM-M 

Defense  Science  Board  Task  Force  on 
Stealth  Technology  and  Future  S&T 
Investments 

ACnON:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Stealth  Technology  and 
Future  S&T  Investments  will  meet  in 
closed  session  on  March  19-20,  April  1- 
2,  and  April  28-29, 1997  at  Science 
Applications  International  Corporation, 
4001  N.  Fairfax  Drive.  Arlington, 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
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on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  explore  the 
relationship  between  low  observable 
and  electronic  warfare  technologies  in 
providing  future  weapon  system 
survivability. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  as  amended  (5 
U.S.C.  App.  n,  (1994)),  it  has  been 
determined  that  this  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  February  12, 1997. 
LM.  Bynum. 

Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  97-3880  Filed  2-14-97;  8:45  am] 
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OEPARTMEHT  OF  EDUCATION 

Office  of  Educational  Research  and 
Improvement  (OERI),  National  Institute 
on  Educational  Governance,  Finance, 
Policy-Making,  and  Management 

agency:  E)epartment  of  Education. 
ACTION:  Notice  of  proposed  priority  for 
fiscal  year  1997. 

SUMMARY:  The  Secretary  proposes  a 
priority  for  a  National  Research  and 
Development  Center.  The  Secretary 
takes  this  action  to  support  research  on 
policymaking  and  policies  to  support 
excellence  in  teaching. 
DATES:  Comments  must  be  received  on 
or  before  March  20,  1997. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Ron  Anson,  U.S. 
Department  of  Education,  555  New 
Jersey  Avenue,  NW.,  room  608F, 
Washington.  DC  20208-5510. 
Comments  can  be  faxed  to  Mr.  Anson  at 
(202)  219-2159  or  e-mailed  through  the 

internet  to:  ron anson@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Anson,  telephone:  (202)  219-2214. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 
SUPPI.EMENTARY  MFORMATION:  The  Office 
of  Educational  Research  and 
Improvement,  authorized  under  Title  IX 
of  Public  Law  103-227  (20  U.S.C. 
section  6001  et  seq.),  supports 
educational  research  and  development 
activities.  The  National  Institute  on 


Educational  Governance,  Finance, 
Policy-Making,  and  Management  is  one 
of  five  research  institutes  that  carry  out 
coordinated  and  comprehensive 
programs  of  research,  development, 
evaluation,  and  dissemination  activities 
designed  to  provide  research-based 
leadership  for  the  improvement  of 
education. 

The  National  Institute  on  Educational 
Governance,  Finance,  Policy-Making, 
and  Management  supports  a  range  of 
research,  development,  and 
dissemination  activities  focused  on  core 
issues  in  education.  Activities  are 
carried  out  by  national  research  and 
development  centers,  field-initiated 
studies,  and  a  variety  of  directed 
research,  development,  and 
dissemination  activities. 

The  Secretary  believes  that  increasing 
the  capacity  of  the  nation's  education 
system  to  improve  the  quality  of 
education  depends  on  knowledge 
generated  by  an  enduring  program  of 
education  research  and  development. 
Knowledge  gained  from  education 
research  and  development  can  help 
guide  the  national  investment  in 
education  and  support  local  and  State 
improvement  efforts.  Because  they  carry 
out  sustained,  long-term  research  and 
development,  centers  are  a  primary 
mechanism  for  pursuing  new 
knowledge  about  education.  Center 
awards  are  made  to  institutions  of 
higher  education,  institutions  of  higher 
education  in  consort  with  public 
agencies  or  non-profit  organizations, 
and  interstate  agencies  established  by 
compact  that  operate  subsidiary  bodies 
to  conduct  postsecondary  education 
research  and  development. 

The  Secretary  invites  comments  on 
the  priority  described  in  this  notice. 
Prior  to  this  announcement  and  in 
conjunction  with  planning  for 
Educational  Research  and  Development 
Center  competitions  in  1996,  OERI 
engaged  in  a  series  of  meetings,  regional 
hearings,  and  Federal  Register  notices 
that  solicited  advice  from  parents, 
teachers,  administrators,  policymakers, 
business  people,  researchers,  and  others 
to  identify  the  most  needed  research 
and  development  activities.  Following 
these  activities  and  subsequent  research 
priorities  planning  meetings  in  which 
OERI  engaged,  OERI  prepared  this 
notice  of  proposed  priority.  The  subject 
matter  of  this  proposed  priority  has 
been  reviewed  by  OERI's  National 
Research  Policy  and  Priorities  Board, 
whose  mandate  includes  the 
development  of  a  Research  Priorities 
Plan. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 


determined  by  responses  to  this  notice 
and  other  considerations  of  the 
Department.  This  notice  does  not 
preclude  the  Secretary  from  proposing 
or  funding  additional  priorities,  subject 
to  meeting  applicable  rulemaking 
requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Proposed  Priorit3r:  Policy  and  Teaching 
Excellence 

Under  34  CFR  75.105(c)(3) -the 
Secretary  will  give  an  absolute 
preference  to  applications  that  meet  the 
following  specific  priority  area.  The 
Secretary  intends  to  fund  only  one 
application  that  meets  the  priority  listed 
below.  Funding  this  priority  will 
depend  on  the  availabiUty  of  funds,  the 
nature  of  the  final  priority,  and  the 
quality  of  applications  received.  The 
Secretary  proposes  to  support  a  national 
center  to  conduct  research  and 
development  in  the  priority  area  of 
improving  policymaking  and  policy 
structures  to  achieve  excellence  in 
teaching. 

A:  This  center  must: 

(1)  Conduct  a  coherent,  sustained 
program  of  research  and  development  to 
adc^ss  problems  and  issues  of  national 
significance  in  the  specific  priority  area, 
using  a  well-conceptualized  and 
theoretically  sound  framework; 

(2)  Contribute  to  the  development  and 
advancement  of  theory  in  the  specific 
priority  area; 

(3)  Conduct  scientifically  rigorous 
studies  capable  of  generating  findings 
that  contribute  substantially  to 
understanding  the  field; 

(4)  Conduct  work  of  sufficient  size, 
scope,  and  duration  to  produce 
definitive  guidance  for  improvement 
efforts  and  future  research; 

(5)  Address  issues  of  both  equity  and 
excellence  in  education  for  all  students 
in  the  specific  priority  area;  and 

(6)  Document,  report,  and  disseminate 
information  about  its  research  findings 
and  other  accomplishments  in  ways  that 
will  facilitate  effective  use  of  that 
information  by  decisionmakers  and 
others  as  appropriate. 

B:  In  carrying  out  its  program  of  work, 
the  center  must  also: 

(1)  Conduct  research  and 
development  on  the  full  range  of  policy 
issues  relevant  to  teaching  excellence 
and  other  associated  policy  issues; 

(2)  Conduct  a  program  of  research  and 
development  that  will  aid  policymakers 
throughout  the  Nation  at  all  levels  of 
government  and  at  all  levels  of  the 
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educational  system  improve  policies 
and  policy  decisions,  as  well  as  policy 
formulation,  implementation,  and 
evaluation  processes,  in  order  to  achieve 
the  goal  of  teaching  excellence  and 
ensitfe  continuous  efforts  related  to  that 
goal; 

(3)  Examine  the  effects  that  different 
policies  for  fostering  or  sustaining 
teaching  excellence,  or  both,  have  on 
continuous  school  improvement, 
teacher  performance,  and  student 
learning; 

(4)  Examine  the  interactions  of 
various  policies  affecting  teacher 
performance  and  teaching  excellence 
and  the  costs  and  benefits  of  different 
policies; 

(5)  Examine  the  role  of  policy 
coordination  and  alignment  in  the 
creation  of  an  overall  policy  structure 
that  supports  excellence  in  teaching; 
and 

(6)  If  appropriate,  investigate 
education  policies  in  other  nations  as 
they  relate  to  and  can  inform  education 
policies  in  the  United  States. 

Post-Award  Requirements 

The  Secretary  proposes  the  following 
post-award  requirements  consistent 
with  the  Educational  Research, 
Development,  Dissemination  and 
Improvement  Act  of  1994,  cited  earlier 
in  this  Notice  (20  U.S.C.  section  6001  et 
seq.).  A  grantee  receiving  a  center  award 
must: 

(a)  Collaborate  with  OERI  and 
appropriate  clients  in  identifying 
significant  new  issues  and  provide  OERI 
with  information  about  center  projects 
and  products  and  other  appropriate 
research  information  so  that  OERI  can 
monitor  center  progress  and  maintain  its 
inventory  of  funded  research  projects. 
This  information  must  be  provided 
through  media  that  include  an 
electronic  network; 

(b)  Reserve  five  percent  of  each 
budget  period's  fiinds  to  support 
activities  that  fall  within  the  center's 
priority  area,  are  designed  and  mutually 
agreed  to  by  the  center  and  OERI.  and 
enhance  OERI's  ability  to  carry  out  its 
mission.  These  activities  may  include 
developing  research  agendas, 
conducting  research  projects 
collaborating  with  other  federally- 
supported  entities,  and  engaging  in 
research  agenda  setting  and 
dissemination  activities:  and 

(cj  Provide  yearly  summaries  of 
findings  usable  by  education 
decisionmakers  and  practitioners  and 
others  as  appropriate  and,  at  the  end  of 
the  award  period,  synthesize  the 
findings  and  advances  in  knowledge 
that  resulted  from  the  center's  program 
of  work  and  describe  the  potential 


impact  on  the  improvement  of 
American  education,  including  any 
observable  impact  to  date. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 
Comments  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  608 A,  555 
New  Jersey  Avenue.  NW.,  Washington, 
DC,  between  the  hours  of  8:00  a.m.  and 
4:00  p.m.,  Monday  through  Thursday  of 
each  week  except  Federal  holidays. 

(Catalog  of  Federal  Domestic  Assistance 
Number  (84.308B)  Educational  Research  and 
Development  Centers  Program) 

Program  Authority:  Pub.L.  103-227.  Title 
IX  (20  U.S.C.  6031). 

Dated:  February  11. 1997. 
Marshall  Smith, 

Acting  Assistant  Secretary  for  Educational 

Research  and  Improvement. 

IFR  Doc.  97-3906  Filed  2-14-97:  8:45  am) 

BtLUNG  COOE  40eO-01-P 


National  Committee  on  Foreign 
Medical  Education  and  Accreditation; 
Meeting 

AGENCY:  National  Committee  on  Foreign 
Medical  Education  and  Accreditation, 
Education. 

ACTION:  Amendment  of  notice  of 
meeting. 

SUMMARY:  This  notice  amends  the  notice 
published  on  January  28, 1997,  Volume 
62,  page  4038.  The  purpose  of  this 
amendment  is  to  change  the  time  that 
the  meeting  will  be  convened  on  March 
3, 1997.  from  9  a.m.  to  1:30  p.m.  The 
location  and  matters  to  be  considered 
are  not  changed. 

DATES  AND  TIMES:  Monday,  March  3, 
1997,  1:30  p.m.  to  5:30  p.m.,  and 
Tuesday,  March  4, 1997,  from  9  a.m.  to 
5:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  F.  Sperry,  Executive  Director, 
National  Committee  on  Foreign  Medical 
Education  and  Accreditation,  7th  and  D 
Streets,  SVV.,  Room  3905,  ROB  #3. 
Washington,  DC  20202-7563. 
Telephone:  (202)  260-3636. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc.  97-3872  Filed  2-14-97;  8:45  am] 

BILLMQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Aluminum  Partnership  Solicitation  for 
Financial  Assistance 

AGENCY:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  solicitation  for 
financial  assistance  number  DE-FS07- 
97ID13514:  aluminum  partnerships 
solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Idaho  Gyrations  Office 
(ID)  is  seeking  applications  for  cost- 
shared  research  and  development  of 
technologies  which  will  enhance 
economic  competitiveness,  and  reduce 
energy  consumption  and  environmental 
impacts  for  the  aluminum  industry.  The 
research  is  to  address  research  priorities 
identified  by  the  aluminum  industry  in 
the  "Aluminum  Technology  Roadmap 
Workshop  Report"  (November  1996)  for 
the  aluminum  sector  areas  of  Primary 
Aluminum  Production,  Semi-Fabricated 
Products,  and  Finished  Products. 
Approximately  $2,000,000  in  federal 
funds  is  available  to  fund  the  first  year 
of  selected  research  efforts.  DOE 
anticipates  making  three  or  four 
cooperative  agreement  awards  for 
projects  with  durations  of  four  years  or 
less.  A  minimum  30%  non-federal  cost 
share  is  required  for  research  and 
development  projects.  A  minimum  50% 
non-federal  cost  share  is  required  for 
demonstration  projects.  Collaborations 
between  industry,  national  laboratory, 
and  university  participants  are 
encouraged. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Hallum,  Contract  Specialist; 
Procurement  Services  Division;  U.S. 
DOE.  Idaho  Operations  Office.  850 
Energy  Drive,  MS  1221.  Idaho  Falls,  ID 
83401-1563;  telephone  (208) 526-5545. 
SUPPLEMENTARY  INFORMATION:  The 
Statutory  authority  for  the  program  is 
the  Energy  Policy  Act  of  1992  (Pub.  L 
102-486,  as  amended  by  Pub.  L.  103- 
437  on  November  2.  1994).  The  Catalog 
of  Federal  Domestic  Assistance  (CFDA) 
Number  for  this  program  is  81.078.  The 
solicitation  text  is  expected  to  be  posted 
on  the  ID  Procurement  Services  Division 
home  page  on  or  about  February  27. 
1997,  and  may  be  accessed  using 
Universal  Resource  Locator  address 
http://vkrww.inel.gov/doeid/solicit.html. 
Application  package  forms  will  not  be 
included  on  the  home  page  and  should 
be  requested  from  the  contract 
specialist.  Requests  for  application 
packages  must  be  written.  Include 
company  name,  mailing  address,  point 
of  contact,  telephone  number,  and  fax 
number.  Write  to  the  contract  specialist 
at  the  address  above,  via  fax  number 


7220 


Federal  Register  /  Vol.  62.  No.  32  /  Tuesday.  February  18.  1997  /  Notices 


(208)  526-5548.  or  via  email  to 
hallumladinel.gov. 

Issued  in  Idaho  Falls,  Idaho,  on  February 
10, 1997. 
R.  Jeffivjr  Hoyles, 

Director,  Procurement  Services  Division. 
(FR  Doc.  97-3873  Filed  2-14-97;  8:45  am) 
MLLMQ  COM  MSO-OI-P 

EnvironnMntal  Management  Sita- 
Spactfic  Adviaory  Board,  Pantex  Plant 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  .770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 
Amarillo,  Texas. 

DATE  AND  TIME:  Tuesday,  February  25, 
1997:  9:00  a.m.-l:30  p.m. 
ADDRESS:  Carson  County  Square  House 
Museum,  Panhandle,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams,  Program  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030,  Amarillo,  TX 
79120  (806) 477-3121. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Ck)mmittee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

TentatiTe  Agenda 

9:00  a.m.    Welcome — Agenda  Review — 

Approval  of  Minutes 
9:10  a.m.    Co-Chair  Comments 
9:20  a.m.    Air  Monitoring  Discussion/ 

Recommendation 
10:20  a.m.     '98/'99  Budget  ENscussion — 

General  Overview 
11:00  a.m.    Updates — Occurrence 

Reports 
11:30  a.m.    Bre^ 
12:00  p.m.    Task  Force  Reports 
— ^Transition 

— ^Environmental  Restoration 
12:20  p.m.    Update,  Agency  for  Toxic 

Substances  and  Disease  Registry 
1:05  p.m.    Subcommittee  Reports 
— Nominations  &  Membership 
— Policy  &  Petsonnel 
1:30  p.m.    Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 


meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
vkrishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Mii^utes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Pubhc  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center.  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  am  to  10  pm,  Monday  through 
Thursday;  7:45  am  to  5  pm  on  Friday; 
8:30  am  to  12  noon  on  Saturday;  and  2 
pm  to  6  pm  on  Simday,  except  for 
Federal  holidays.  Additionally,  there  is 
a  Public  Reading  Room  located  at  the 
Carson  County  Public  Library,  401  Main 
Street,  Panhandle,  TX  phone  (806)  537- 
3742.  Hours  of  operation  are  from  9  am 
to  7  pm  on  Monday;  9  am  to  5  pm, 
Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
Holidays.  Minutes  will  also  be  available 
by  writing  or  calling  Tom  Williams  at 
the  address  or  telephone  nimiber  listed 
above. 

Issued  at  Washington,  EXI.  on  February  12, 
1997. 

Rachel  M.  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  97-3877  Filed  2-14-97;  8:45  am) 
BILLING  CODE  MaO-OI-^ 


Environmantal  Managamant  Sita- 
Specific  Adviaory  Board.  Monticallo 
SIta 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board.  Monticello 
Site. 


DATE  AND  TIME:  Tuesday,  February  18. 
1997,  7  p.m.— 9  p.m. 
ADDRESS:  San  Juan  Coimty  Courthouse, 
2nd  Floor  Conference  Room.  117  South 
Main,  Monticello,  Utah  84535. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry.  Public  Affairs  Specialist. 
Department  of  Energy  Grand  Jimction 
Projects  Office.  PO  Box  2567,  Grand 
Junction,  CO,  81502  (303)  248-7727. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Discussion  on  the 
Agency  for  Toxic  Substances  and 
Disease  Report. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  nvunber  listed 
above.  The  Designated  Federal  Official 
is  empowered  to  conduct  the  meeting  in 
a  fasUon  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
programmatic  issues  that  needed  to  be 
resolved. 

Mnutes:  The  minutes  of  this  meeting 
will  be  available  for  pubUc  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Audrey  Berry, 
Department  of  Energy  Grand  Jimction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction,  CO  81502.  or  by  calling  her  at 
(303)  248-7727. 

Issued  at  Washington,  DC  on  February  12, 
1997. 

Rachel  M.  Samuel. 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

[FR  Doc  97-3878  Filed  2-14-97;  8:45  am] 
MLLMQ  COOE  MSO-01-^ 


Offlca  of  Enargy  Effieiancy  and 
Rar>awat)la  Enargy 

Matal  Casting  Industrial  Advisory 
Board  QAB)  Maating 

agency:  Department  of  Energy  (DOE). 
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ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Metal  Casting 
Industrial  Advisory  Board  (LAB). 
DATES:  March  6. 1997—8:00  am-5:00 
pm;  March  7. 1997 — 8:00  am-3:00  pm. 
ADDRESS:  American  Foimdrymen's 
Society.  Inc.  (AFS),  505  State  Street,  Des 
Plaines.  IL  60016-8399. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harvey  C.  Wong,  U.S.  Department  of 
Energy,  Office  of  hidustrial 
Technologies,  EE-20, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  No.  202-586- 
9235,  E-mail:  harvey.wong@hq.doe.gov 
SUPPI.EMENTARY  INFORMATION:  Purpose  of 
the  Committee:  The.Metal  Casting 
Industrial  Advisory  Board  serves  to 
provide  guidance  and  oversight  of 
research  programs  provided  under  the 
Metal  Casting  Competitiveness  Research 
Program  and  to  recommend  to  the 
Secretary  of  Energy  new  or  revised 
program  activities  and  Metal  Casting 
Research  Priorities. 

Tentative  Agenda  for  March  6, 1997 
(Dayl) 
8:00a    Welcome  and  Introductions — 

Harvey  Q.  Wong 
8:10a    Metal  Casting  Competitiveness 

Research  Program  (MCCRP)  history 

and  review  process — Harvey  C.  Wong 
8:30a    Cast  Metals  Coalition  (CMC) 

Process — Dennis  Allen 
9:00a    Technical  Review  Process— 

AFS — ^Joe  Santner 
9:30a    Technical  Review  Process — 

North  American  Die  Casting 

Association  (NADCA) — Steve 

Udvardy 
10:00a    Break 
10:15a    Technical  Review  Process — 

Steel  Founder's  Society  of  America 

(SFSA)— Malcohn  Blair 
10:45a    Input  from  the  floor  and 

Industrial  Advisory  Board  Discussion 
1 1 :40a    FY97  Projects  recommended  by 

the  Cast  Metals  Coalition— AFS 
12:00n    Lunch  (On  your  own) 
1 :00p    Continue  presentation  of  FY97 

projects  recommended  by  the  Cast 

Metals  Coalition— CMC-AFS 
3:00p    Break 
3 :55p    Presentation  of  FY97  projects 

recommended  by  CMC-SFSA 
4:55p    Additional  comments  from  the 

floor  and  lAB  discussion 
5:30p    Adjourn 

Tentative  Agenda  for  March  7, 1997 
(Day  2) 

8:00a    Welcome  and  Introductions — 
Harvey  C.  Wong 


8:05a    Continue  presentation  of  FY97 
projects  recommended  by  CMC-SFSA 

10:05a    Break 

10:20a    Presentation  of  FY97  projects 
recommended  by  CMC-NADCA 

12:00n    Lunch 

1 :00p    Contiaue^resentation  of  FY97 
projects  recommended  by  CMC- 
NADCA 

l:40p    Input  from  the  floor  and 
recommendations  from  lAB 

2:30p    Comments  k  Wrap-up 

3:00p    Adjourn 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairperson  of 
the  Board  is  empowered  to  conduct  the 
meeting  to  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  the  agenda  items  should 
contact  Harvey  C.  Wong  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
(5)  days  prior  to  the  meeting  and 
reasonable  provisions  will  be  made  to 
include  the  presentation  on  the  agenda. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting. 

Tra/jscripf;  Available  for  public  ' 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room, 
Room  lE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  AM  and  4 
PM,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  February  11, 
1997. 

CSiristiiw  A.  Enrin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

IFR  Doc,  97-3875  Filed  2-14-97;  8:45  ami 
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Office  of  Energy  Research 

DOE/NSF  Nuclear  Science  Advisory 
Committee;  Meeting 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770),  notice  is 
given  of  a  meeting  of  the  DOE/NSF 
Nuclear  Science  Advisory  Committee. 
DATE:  Wednesday,  February  26. 1997.  9 
a.m.  to  5  p.m. 

ADDRESS:  5th  Floor  Conference  Room, 
Suite  500,  Portals  Building.  1250 
Maryland  Avenue.  S.W..  Lawrence 
Berkeley  National  Laboratory- 
Washington  Office.  Washington.  D.C. 
20024. 


FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Cathy  A.  Hanlin.  Division  of  Nuclear 
Physics.  U.S.  Department  of  Energy.  ER- 
23.  GTN  Germantown.  Maryland  20874- 
1290.  Telephone  Number:  301-903- 
3613. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  advise  the 
Department  of  Energy  and  the  National 
Science  Foundation  on  scientific 
priorities  within  the  field  of  basic 
nuclear  science  research. 

Tentative  Agenda: 

Wednesday.  February  26. 1997 

•  Introduction  and  Logistics  (D. 
Hendrie) 

•  Statement  by  the  Chairman  (Claus- 
Konrad  Gelbke) 

•  Meet  with  Peter  Rosen 

•  Status  Report  of  DOE  p.  Hendrie) 

•  Status  Report  of  NSF  (J.  Lightbody) 

•  Special  Emphasis  Panel  Review  of 
NSF  Program  (K.  Kemper) 

•  Discussion  of  NSF  Program 

•  Report  on  Megascience  Nuclear 
Physics  Working  Group  (D.  Hendrie) 

•  Report  OB  National  Academy  of 
Sciences  Panel  on  Nuclear  Physics  (J. 
Schiffer) 

•  Discussion  of  Participation  and 
Membership  in  International 
Committee  on  Nuclear  Physics 

•  Discussion  of  Futxue  Directions  in 
Hadronic  Nuclear  Physics 

•  Performance  Measure  on  DOE 
Conformance  with  Scientific  Priorities 
in  Long  Range  Plan 

•  Pubhc  Comment 

Public  Participation:  The  meeting  is 
open  to  the  public.  Members  of  the  . 
public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Cathy  Hanlin  at  the 
address  or  telephone  number  Usted 
above.  Requests  to  make  oral  statements 
must  be  received  five  days  prior  to  the 
meeting;  reasonable  provision  will  be 
made  to  include  the  statement  in  the 
agenda.  The  Chairman  of  the  Committee 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  programmatic 
issues  that  had  to  be  resolved  prior  to 
publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PubHc  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
S.W.,  Washington,  D.C,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 
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Issued  in  Washington,  D.C.  on  February  12, 
1997. 

Rachel  M.  Samuel,' 
Acting  Deputy  Advisory  Committee 
Management  Officer. 

|FR  Doc.  97-3876  Filed  2-14-97;  8:45  am) 
BNjjNO  coot  Mao-ei-p 


Federal  Energy  Regulatory 
ConMnissJon 

(Docket  No.  CP97-21&-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

February  11, 1997. 

Take  notice  that  on  January  31, 1997. 
Algonquin  Gas  Transmission  Company 
(Algonquin),  1284  Soldiers  Field  Road, 
Boston,  MA  02135  filed  in  Docket  No. 
CP96-797-000  a  request  pursuant  to 
§§157.205,  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  approval  and  permission  to 
construct  and  operate  a  delivery  tap  for 
New  York  State  Electric  and  Gas 
Corporation  (NYSEG).  under  the  blanket 
certificate  issued  in  Docket  No.  CP87- 
317-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Algonquin  states  that  it  proposes  to 
construct  and  0{>erate  a  delivery  tap  in 
Somers,  New  York.  Algonquin  further 
states  that  it  will  construct  two  taps, 
metering  facilities  and  associated 
auxiliary  facilities  at  an  estimated  cost 
of  $211,000.  It  is  indicated  that  NYSEG 
will  pay  all  costs  for  the  facilities 
installed  and  will  construct  all  non- 
juhsdictional  facilities  located 
downstream  of  those  constructed  by 
Algonquin.  Algonquin  asserts  that  it 
does  not  propose  to  increase  the 
Maximum  Daily  Delivery  ObUgation 
under  firm  service  agreements  between 
Algonquin  and  NYSEG. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  the  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205),  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activities  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 


request  shall  be  treated  as  an 

application  for  authorization  pursuant 

to  Section  7  of  the  Natural  Gas  Act. 

Lois  D.  Cashell. 

Secretory. 

[FR  Doc.  97-3853  Filed  2-14-97;  8:45  am] 

BILUNQ  COOC  STir-OI-M  * 

[Docket  No.  CP96-21 3-002] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

February  It.  1997. 

Take  notice  that  on  February  6, 1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff, 
Second  Revised  volume  No.  1  (Tariff) 
with  a  proposed  effective  date  of 
February  6.  1997: 

Fourth  Revised  Sheet  No.  282 

Columbia  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  January  16. 1997  order  in 
this  proceeding.  See  Columbia  Gas 
Transmission  Corp.,  78  FERC  161,030 
(1997).  Therein  the  Commission  held 
that  Columbia's  General  Terms  and 
Conditions  (GTC)  Section  4  (Auctions  of 
Available  Firm  Service)  of  the  Tariff  be 
clarified  to  reflect  its  application  to  not 
only  existing  capacity  that  becomes 
available  as  a  result  of  terminating  firm 
service  agreements,  but  also  to  that 
existing  capacity  which  otherwise 
becomes  available.  Consequently, 
Columbia  has  clarified  this  application 
of  Section  4  by  adding  language  to 
Section  4.2  which  governs  the  award  of 
such  capacity. 

Columbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  1700  MacCorkle  Avenue.  S.E., 
Charleston,  West  Virginia  and  700 
Thirteenth  Street.  N.W..  Suite  900. 
Washington.  D.C.  and  have  been  mailed 
to  all  parties  in  this  proceeding,  firm 
and  intemiptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Conunission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-3849  Filed  2-14-97;  8:45  am] 

BN.UNO  CODE  C717-01-M 

[Docket  No.  MG97-«-000] 

Ei  Paso  Natural  Gas  Co.;  Notice  of 
Filing 

February  11.1997. 

Take  notice  that  on  February  3, 1997, 
El  Paso  Natural  Gas  Company  (El  Paso) 
filed  revised  standards  of  conduct  under 
§  161.3  of  the  Commission's  regulations, 
18  CFR  161.3.  El  Paso  states  that  it  is 
updating  its  standards  of  conduct  to 
reflect  that  on  December  12, 1996,  it 
became  affiliated  with  Tennessee  Gas 
Pipeline  Company. 

El  Paso  states  that  copies  of  this  filing 
have  been  mailed  to  all  interstate 
pipeline  system  transportation 
customers  of  El  Paso  and  interested 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  February  26, 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-3856  Filed  2-14-97;  8:45  am] 

BlUiNG  CCOC  •717-01-M 

[Docket  No.  RP91-143-041] 

Graat  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Revenue 
Sharing  Report;  Past  Period  Charges 

February  11. 1997. 

Take  notice  that  on  February  6. 1997. 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  filed  its  Third 
Interruptible/Overrun  (I/O)  Revenue 
Sharing  Report  related  to  past  period 
charges  wiUi  the  Federal  Energy 
Regulatory  Commission  (Commission), 
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in  acxordance  with  the  Stipulation  and 
Agreement  (Settlement)  filed  on 
September  24, 1992,  and  approved  by 
the  Commission's  February  3, 1993 
order  issued  in  Docket  No.  RP91-143- 
000.  et  al. 

Great  Lakes  states  that  this  report  was 
prepared  and  submitted  in  accordance 
with  Article  IV  of  the  Settlement,  as 
modified  by  Commission  order  issued 
in  Great  Lakes'  restructuring  proceeding 
in  Docket  No.  RS92-63  on  October  1, 
1993.  This  third  report  reflects 
application  of  the  revenue  sharing 
mechanism  and  further  remittances 
made  to  firm  shippers  for  I/O  revenue 
related  to  past  period  charges  collected 
for  I/O  shippers  resulting  from  the 
return  to  rolled-in  pricing  for  the  period 
November  1. 1991  throu^  September 
30. 1995.  Such  remittances  were  made 
to  Great  Lakes;  firm  shippers  on  January 
9, 1997. 

Great  Lakes  states  that  copies  of  this 
third  report  were  sent  to  its  firm 
customers,  parties  to  this  proceeding 
and  the  Public  Service  Commission  of 
the  States  of  Minnesota,  Wisconsin  and 
Michigan. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  February  19. 1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Commission's  Public  Inference  Room. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-3859  Filed  2-14-97;  8:45  ami 
atuMQ  COM  cnr-^H-M 
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[Docket  No.  CP97-235-000] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanliet 
Authorization 

Febniaiyll.1997. 

Take  notice  that  on  February  6. 1997, 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway).  P.O.  Box  1478.  Houston. 
Texas  77251-1478.  filed  in  the  above 
docket,  a  request  pursuant  to  §§  157.205 
and  157.211(a)(2)  of  the  Commission's 
Regulations,  and  for  authorization  to 
construct  and  operate  a  6-inch  tap  and 
dual  6-inch  meter  station  to  serve 
Louisiana  Gas  Services  Company  (LGS) 
a  local  distribution  company,  in  Tammy 


Parish,  Louisiana,  under  Koch 
Gateway's  NNS  Rate  Schedule.  Koch 
Gateway  makes  such  requests,  imder  its 
blanket  certificate  issued  in  Docket  No. 
CP82-430,  and  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  or  the  Commission's  staff 
way,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205}  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  is 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  fihng  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-3855  Filed  2-14-97;  8:45  am) 

WLUNG  COOE  6717-01-41 

[Docket  No.  RP95-185-018] 

Northern  Natural  Gas  Company;  Notice 
of  Refund  Report 

February  11, 1997. 

Take  notice  that  on  December  9, 1996, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  a  Report 
of  Refunds  showing  refunds  that  were 
made  to  Northern's  customer  on 
November  8, 1996  pursuant  to  Article  n 
of  the  Stipulation  and  Agreement  of 
Settlement  (Settlement)  filed  in  the 
referenced  docket  on  March  15, 1996 
and  approved  by  the  Commission  on 
July  31,  1996. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protest  must  be 
filed  on  or  before  February  19, 1997. 
Protest  wall  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  in  this 
proceeding,  but  will  not  serve  to  make 
Protestant  a  party  to  the  proceeding. 


Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  pubUc 

inspection. 

UisD.CashelL 

Secretory. 

(FR  Doc.  97-3852  Filed  2-14-97;  8:45  am| 

BILUNG  COOe  •717-01-M 


[Docket  No.  RP96-367-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Informal  Settlement  Conference 

February  11, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
February  19, 1997,  at  10:00  a.m.,  and 
continue  through  Thursday,  February 
20, 1997,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC.  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  the  above- 
referenced  proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  William  J.  CoHins  at  (202)  208- 
0248. 

Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  97-3850  Filed  2-14-97;  8:45  ami 
BILUNQ  COOE  •717-ei-ir 


[DockM  No.  MQ97-10-000] 

Pacific  Interstate  Transmission 
Company;  Notice  of  Filing 

February  11, 1997. 

Take  notice  that  on  January  31,  1997. 
Pacific  Interstate  Transmission 
Company  (PITCO)  submitted  a  petition 
for  waiver  of  Part  161  of  the 
Commission's  Rules  and  Regulations.  18 
CFR  part  161  et  seq..  PITCO  states  that 
it  does  not  operate  interstate  natural  gas 
facilities  and  that  it  will  not  conduct 
transportation  transactions  with 
Ensource,  an  affiliated  company  formed 
to  broker  and  market  natural  gas. 

PITCO  states  that  copies  of  this  filing 
have  been  mailed  to  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding.  Any 
person  desiring  to  be  heard  or  to  protest 
said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Rules  211  or 
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214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  to 
intervene  or  protest  should  be  Hied  on 
or  before  February  26. 1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  jmrties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-3857  Filed  2-14-97;  8:45  am) 

MUMQ  COOC  6717-01-M 


[Prolact  No.  2082-013] 

PaclflCorp;  Notice  Establisliing 
Comment  Period  For  Petition  for 
Declaratory  Order 

February  11,1997. 

On  December  3. 1996.  PacifiCorp  filed 
a  petition  for  declaratory  order, 
pursuant  to  Rule  207  of  the 
Commission's  regulations,  18  CFR 
385.207,  to  remove  uncertainty  and 
resolve  a  dispute  involving  the  scope  of 
a  minimum  flow  requirement  under  its 
license  for  the  Klamath  Project  No. 
2082.  The  petition's  statements  in 
support  of  the  relief  requested  are 
summarized  in  this  notice. 

The  Klamath  Project  consists  of  six 
hydroelectric  developments  located  on 
the  Klamath  River  and  one  on  a 
tributary  of  that  river,  Fall  Creek,  in 
Oregon  and  California.  Under  contract 
with  the  U.S.  Department  of  the 
Interior's  Bureau  of  Reclamation 
(Bureau),  PacifiCorp  also  operates  the 
Bureau's  Link  River  Dam,  located  on 
Upper  Klamath  Lake  in  Oregon,  which 
is  the  source  of  the  water  used  to 
generate  power  at  the  six  Klamath  River 
developments.  Water  behind  the  Link 
River  Dam  is  also  used  for  irrigation  in 
the  Klamath  Basin,  and  the  contract 
requires  PacifiCorp  to  make  water 
available  to  the  Bureau  for  irrigation 
purposes. 

In  1954,  the  Commission  determined 
that  the  project  was  required  to  be 
licensed  under  the  Federal  Power  Act. 
In  1961,  the  Commission  amended  the 
project  license  to  require  PacifiCorp  to 
release  into  the  streambed  below  Iron 
Gate  Dam.  the  development  furthest 
downstream,  a  minimum  flow  of  1300 
cubic  feet  per  second  (cfs)  of  water  fiom 
September  1  through  April  30  of  each 
year.  PacifiCorp  claims  that,  to  meet  that 
requirement,  it  must  release  sufficient 


water  firom  Upper  Klamath  Lake  through 
the  Link  River  Dam. 

PacifiCorp  states  that,  in  recent  years, 
pressure  has  been  increasing  to  ensure 
the  availability  of  water  both  for  species 
of  fish  living  in  Upper  Klamath  Lake 
that  have  been  listed  as  endangered 
under  the  Endangered  Species  Act  and 
for  anadromous  fish  species 
downstream  of  Iron  Gate  Dam  that  have 
been  proposed  to  be  listed  under  that 
act.  In  addition,  the  State  of  California 
Department  of  Fish  and  Game  has 
requested  that  above-normal  flows  be 
provided  downstream  of  Iron  Gate  Dam 
at  various  times  of  the  year  to  enhance 
the  habitat  for  anadromous  fish 
downstream  of  that  development,  and 
the  Bureau  has  been  coordinating  its 
responsibilities  regarding  such  releases 
wiA  California  Fish  and  Game,  the  U.S. 
Department  of  Conunerce's  National 
Marine  Fisheries  Service,  the  U.S. 
Department  of  the  Interior's  Fish  and 
Wildlife  Service  (FWS).  affected  Indian 
tribes,  irrigators,  and  PacifiCorp. 

During  the  1995-96  irrigation  season, 
irrigators  in  the  Klamath  Basin 
requested  that  the  Bureau  and 
PacifiCorp  not  release  more  than  1000 
cfs  from  the  Link  River  Dam  after 
September  1, 1996,  to  assure  the  refill  of 
Upper  Klamath  Lake  during  the  winter 
of  1996-97.  FWS  and  the  Bureau 
instructed  PacifiCorp  not  to  release 
more  than  1000  cfs  ftt)m  the  Link  River 
Dam  into  early  September  1996.  When 
PacifiCorp,  upon  direction  from  the 
Bureau,  began  releasing  1300  cfs  from 
behind  Link  River  Dam  on 
approximately  September  4,  several 
irrigators,  alleging  third-party 
beneficiary  rights  under  the  contract, 
threatened  litigation  against  PacifiCorp. 

PacifiCorp  states  that  the  position  and 
threats  of  the  irrigators  cause 
uncertainty  regarding  its  rights  and 
obligations  under  its  license, 
specifically,  its  obUgation  to  provide 
minimum  flows  downstream  of  the  Iron 
Gate  development.  PacifiCorp  requests 
issuance  of  a  declaratory  order  removing 
the  uncertainty  regarding  the  nature  and 
scope  of  this  obligation  and  the  related 
issue  of  compliance  with  the  requests 
and  directives  of  the  FWS  and  the 
Bureau  regarding  PacifiCorp's 
operations  of  the  Link  River  Dam. 
PacifiCorp  requests  a  determination  as 
to  whether  it  must  continue  to  release 
at  least  1300  cfs  from  the  Iron  Gate  and 
Link  River  Dams  under  the 
circumstances  presented.  It  seeks  a 
declaratory  order  on  these  issues  for  the 
purpose  of  clarifying  any  subsequent 
analysis  regarding  preemption  of  a  state 
breach  of  contract  action  by  federal 
regulation. 


Pursuant  to  Rule  213(d)  of  the 
Commission's  regulations,  18  CFR 
385.213(d)(2),  answers  to  petitions  are 
due  within  30  days  after  filing,  unless 
otherwise  ordered.  To  ensure  adequate 
notice  to  all  interested  persons,  the 
Commission  staff  has  determined  that 
notice  of  the  petition  for  a  declaratory 
order  should  be  published  and  that  the 
deadline  for  filing  an  answer, 
comments,  protests,  or  petitions  to 
intervene  in  connection  with  the 
licensee's  petition  for  a  declaratory 
order  should  be  as  established  in  this 
notice. 

Any  person  may  file  an  answer, 
comments,  a  protest,  or  a  motion  to 
intervene  with  respect  to  PacifiCorp's 
petition  in  accordance  with  the 
requirements  of  the  Rules  and  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  385.213,  and  385.214.  In 
determining  the  appropriate  action  to 
take  with  respect  to  the  petition,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  answers,  comments, 
protests,  or  motions  to  intervene  must 
be  filed  by  March  20, 1997;  and  must 
bear  in  all  capital  letters  the  title 
"ANSWER,"  "COMMENTS,  " 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and 
"Project  No.  2082-013."  Send  the  filings 
(original  and  14  copies)  to:  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  1st  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  any 
fifing  must  also  be  served  upon  each 
representative  of  the  licensee  specified 
in  its  petition.  Copies  of  the  petition  are 
on  file  with  the  Commission  and  are 
available  for  inspection  in  the  Public 
Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-3858  Filed  2-14-97;  8:45  am) 
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[Docket  No.  CP97-226-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Request  Under  Blanket  Auttiorization 

February  11, 1997. 

Take  notice  that  on  February  4, 1997, 
Sabine  Pipe  Line  Company  (Sabine) 
P.O.  Box  4781,  Houston,  Texas  77210- 
4781,  filed  in  the  above  docket,  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  for  authorization  to  use  an 
existing  receipt  tap  to  deliver  gas 
through  displacement  to  MidCon  Gas 
Pipeline  Corp.  (MidCon).  The  receipt 


UMI 


tap,  constructed  under  Sabine's  blanket 
certificate  issued  on  March  31, 1983,  in 
Docket  No.  CP83-199-000. 
interconnects  Sabine's  16-inch  low- 
pressure  mainhne  with  MidCon's 
pipeline  in  Jefferson  County,  Texas,  all 
as  more  fully  set  forth  in  the  request 
which  is  file  with  the  Commission  and 
open  to  public  inspection. 

Sabine  states  that  the  maximimi 
quantity  of  gas  that  will  be  delivered 
through  the  interconnect  is  100,000 
MMcf  per  day.  Sabine  also  states  that 
the  delivery  through  displacement  to 
the  MidCon  point  will  be  available  to  all 
existing  and  potential  shippers 
receiving  service  under  Sabine's  IT-1 
Rate  Schedule  set  forth  in  Sabine's 
FERC  Gas  Tariff,  subject  to  prevailing 
operating  conditions.  Sabine  states  that 
no  construction  is  required  to  operate 
the  point  as  proposed,  and  therefore,  no 
costs  will  be  incurred. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.215)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  is 
deemed  to  be  authorized  effective  on  the 
day  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-3854  Filed  2-14-97;  8:45  am] 
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[Docket  No.  CP97-223-00(q 

Southern  Natural  Gas  Company; 
Notice  of  Application 

February  11. 1997. 

Take  notice  that  on  February  3, 1997, 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
application  with  the  Commission  in 
Docket  No.  CP97-223-000  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act 
(NGA)  for  permission  and  approval  to 
abandon  in  place  approximately  87.2 
miles  of  pipeline  and  pursuant  to 
Section  7(c)  of  the  NGA  to  construct  and 
operate  approximately  5.5  miles  of 
pipeline  in  Alabama,  all  as  more  fully 
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set  forth  in  the  application  which  is 
open  to  the  public  for  inspection. 

Southern  purposes  to  abandon  in 
place  approximately  (1)  40.1  miles  of 
12-inch  diameter  pipe  and  23.5  miles  of 
10-inch  diameter  pipe  on  the 
Montgomery-Columbus  line  in  Dallas 
and  Elmore  Counties;  (2)  19.3  miles  of 
12-inch  diameter  pipe  on  the 
Montgomery-Columbus  loop  line  in 
Dallas  and  Autauga  Counties;  (3)  4.3 
miles  of  6-inch  diameter  pipe  on  the 
Selma  main  line  in  Dallas  County;  and 
(4)  abandon  by  removal  auxiliary 
appurtenant  facilities.^  Southern  also 
proposes  to  construct,  install  and 
operate  approximately  4  miles  of  30- 
inch  diameter  pipe  in  Macon  County 
and  1.5  miles  of  30-inch  diameter  pipe 
in  Dallas  County  to  restore  the  pipeline 
capacity  lost  as  a  result  of  the  proposed 
abandorunent  on  Southern's 
Montgomery-Columbus  line  and  loop 
line.  Southern  estimates  that  it  would 
cost  $6.4  million  to  construct  the  5.5 
miles  of  30-inch  diameter  pipe  on  the 
South  Main  loop  line. 

Southern  states  that  all  current  firm 
and  interruptible  transportation 
shippers  who  have  contracts  for  natural 
gas  deliveries  via  any  of  the  facilities 
proposed  for  abandonment  would 
continue  to  receive  equivalent  service 
upon  completion  of  the  above  South 
Main  loop  line  modifications. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  March 
4, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211}  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  Protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  NGA  and  the 
Commission's  Rules  of  Practice  and 
Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  ^ 
unnecessary  for  Southern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-3848  Filed  2-14-97;  8:45  am) 
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'  Southern  states  that  it  received  authDrization  to 
operate  these  facilities  under  the  grandfathered 
certificate  issued  October  6. 1942.  in  Docket  No.  G- 
296. 


[Docket  No.  RP97-21 5-001] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Tariff 
Filing 

February  11. 1997. 

Take  notice  that  on  February  7, 1997. 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2  of  its  FERC  Gas  Tariff. 
The  proposed  effective  date  of  these  . 
tariff  sheets  is  February  1. 1997. 
Williston  Basin  states  that  this 
compliance  filing  is  being  filed  pursuant 
to  the  Commission's  January  29. 1997 
Letter  Order  in  the  above-referenced 
proceeding  which  required  Williston 
Basin  to  remove  the  current  level  of 
electric  costs  included  in  its  base  rates 
associated  wath  the  operation  of  its 
electric  compressors. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will, 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-3851  Filed  2-14-97;  8:45  am) 
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DEAPRTMEHT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  EG97-31-000,  et  al.] 

Coastal  Nanjing  Power  Ltd..  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Rlings 

February  10, 1997. 

Talce  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Coastal  Nanjing  Power  Ltd. 

(Docket  No.  EG97-31-0001 

Take  notice  that  on  January  31, 1997, 
Coastal  Nanjing  Power,  Ltd. 
("Applicant").  West  Wind  Building. 
P.O.  Box  111,  Grand  Cayman,  Cayman 
Islands,  B.W.L,  Bled  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Applicant,  a  Cayman  Islands 
Corporation  intends  to  have  an 
ownership  interest  in  certain  generating 
facilities  in  China.  These  facilities  will 
consist  of  a  72  MW  (net)  electric 
generating  facility  located  in  Nanjing, 
Jiangsu  Province,  China,  including  two 
diesel-Bred  gas  turbine  units  and  related 
interconnection  facilities. 

Comment  date:  February  28, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Louisiana  Public  Service  Commission 
v.  Entergy  Services,  Inc. 

[Docket  No.  EL97-2&-0001 

Take  notice  that  on  February  5, 1997, 
the  Louisiana  Public  Service 
Commission  filed  a  complaint  under 
Sections  205  and  206  of  the  Federal 
Power  Act.  16  U.S.C.  §§«24  and  824e 
against  Entergy  Services,  Inc.  as  the 
representative  of  Entergy  Corporation 
and  its  operating  companies.  The 
complaint  seeks  a  revision  of  the 
Entergy  System  Agreement  based  upon 
allegations  that  the  terms  of  the 
agreement,  under  ciurent 
circumstances,  are  unjust  and 
unreasonable.  Sp>ecirically,  the 
complaint  alleges  that  the  absence  of 
any  provision  in  the  System  Agreement 
excluding  curtailable  load  from  the 
determination  of  a  company's  load 
responsibility  under  the  System 
Agreement  results  in  an  unjust  and 
unreasonable  cost  allocation  to 
companies  that  do  not  cause  these  costs 
to  be  incurred,  and  results  in  cross- 


subsidization  among  the  companies. 
Additionally,  it  is  alleged  that  the 
absence  of  any  provision  in  MSS-3  for 
allocating  marginal  energy  costs  to 
customers  that  purchase  energy  under 
Entergy's  "real  time  pricing"  rate 
schedules  at  the  retail  level 
discriminates  against  a  company  that 
offers  real  time  pricing. 

Comment  date:  March  12, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
March  12, 1997. 

3.  PowerNet,  LG&E  Power  Marketing, 
Inc.,  Koch  Energy  Trading,  Inc., 
Kimball  Power  Company,  Logan 
Generating  Company,  Penn  Union 
Enei^  Services,  L.L.C.  Duke/Louis 
Drejrfus  L.L.C. 

(Docket  Nos.  ER94-931-011,  ER94-1188- 
014.  ER95-218-O08,  ER95-232-008.  ER95- 
1007-004.  ER95-1511-003,  and  ER96-108- 
007  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  February  6, 1997,  PowerNet  filed 
certain  information  as  required  by  the 
Commission's  April  22, 1994,  order  in 
Docket  No.  ER94-93 1-000. 

On  February  3, 1997,  LG&E  Power 
Marketing,  Inc.  filed  certain  information 
as  required  by  the  Commission's  August 
19, 1994,  order  in  Docket  No.  ER94- 
1188-000. 

On  February  5, 1997,  Koch  Energy 
Trading,  Inc.  filed  certain  information  as 
required  by  the  Commission's  January  4, 
1995,  order  in  Docket  No.  ER95-218- 
000. 

On  January  13, 1997,  Kimball  Power 
Company  filed  certain  information  as 
required  by  the  Commission's  February 
1, 1995,  order  in  Docket  No.  ER95-232- 
000.  * 

On  February  3, 1997,  Logan 
Generating  Company,  L.P.  filed  certain 
information  as  required  by  the 
Commission's  June  28, 1995,  order  in 
Docket  No.  ER95-1007-000. 

On  January  13, 1997,  Penn  Union 
Energy  Services,  L.L.C.  filed  certain 
information  as  required  by  the 
Commission's  September  11, 1995, 
order  in  Docket  No.  ER95-1 5 11-000. 

On  February  6, 1997,  Ehike  Louis 
Dreyfus  L.L.C.  filed  certain  information 
as  required  by  the  Commission's 
December  14, 1995,  order  in  Docket  No. 
ER96-1 08-000. 


4.  Western  Power  Services,  Inc., 
PowerTec  International,  LLC, 
PowerMark  LLC,  BTU  Power 
Corporation,  Thicksten  Grimm 
Burgum,  Inc.,  Northeast  Energy 
Services,  Inc.,  Atlantic  City  Electric 
Company 

(Docket  Nos.  ER95-748-007,  ER96-1-005, 
ER96-332-004.  ER96-1 283-003,  ER96- 
2241-002,  ER96-2  523-001,  and  ER97-243- 
002  (not  consolidated)] 

Take  notice  that  the  following 
informational  filings  have  been  made 
with  the  Commission  and  are  on  file 
and  available  for  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room: 

On  February  6, 1997.  Western  Power 
Services,  Inc.  filed  certain  information 
as  required  by  the  Commission's  May 
16, 1995 ,  order  in  Docket  No.  ER95- 
748-000. 

On  February  4, 1997,  PowerTec 
International,  LLC  filed  certain 
information  as  required  by  the 
Commission's  December  1, 1995,  order 
in  Docket  No.  ER96-1-000. 

On  February  4, 1997,  PowerMark  LLC 
filed  certain  information  as  required  by 
the  Commission's  January  19, 1996, 
order  in  Docket  No.  ER96-332-000. 

On  February  6, 1997,  BTU  Power 
Corporation  filed  certain  information  as 
required  by  the  Commission's  April  24, 
1996,  order  in  Docket  No.  ER96-1283- 

eoo. 

On  February  6, 1997,  Thicksten 
Grimm  Burgum  Incorporated  filed 
certain  information  as  required  by  the 
Commission's  September  16, 1996, 
order  in  Docket  No.  ER96-224 1-000. 

On  February  6, 1997,  Northeast 
Energy  Services,  Inc.  filed  certain 
information  as  required  by  the 
Commission's  September  19, 1996, 
order  in  Docket  No.  ER96-2523-000. 

On  February  5, 1997,  Atlantic  City 
Electric  Company  filed  certain 
information  as  required  by  the 
Commission's  January  6, 1997,  order  in 
Docket  No.  ER97-243-000. 

5.  Ontario  Hydro  Interconnected 
Markets,  Inc. 

(Docket  No.  ER97-852-000] 

Take  notice  that  on  January  30, 1997, 
Ontario  Hydro  Interconnected  Markets 
Inc.  tendered  for  filing  an  amendment  in 
the  above  referenced  docket. 

Comment  date:  February  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  American  Power  Reserves  Marketing 
Company 

(Docket  No.  ER97-1428-000] 

Take  notice  that  on  January  24, 1997, 
American  Power  Reserves  Marketing 
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Company  (ARM  Power)  applied  to  the 
Commission  for  (1)  acceptance  of  ARM 
Power's  Rate  Schedule  FERC  No.  1;  (2) 
a  disclaimer  of  jurisdiction  over  ARM 
Power's  Power  brokering  activities;  (3) 
blanket  authorization  to  sell  electricity 
at  market-based  rates;  (4)  waiver  of 
certain  Commission  Regulations;  and  (5) 
such  other  waivers  and  authorizations 
as  have  been  granted  to  other  power 
marketers. 

ARM  Power  intends  to  engage  in 
electric  power  and  energy  transactions 
as  a  marketer  and  broker.  ARM  Power 
is  not  in  the  business  of  generating, 
transmitting,  or  distributing  electric 
power. 

Comment  date:  February  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Indiana  Michigan  Power  Company 

(Docket  No.  FA91-66-002) 

Take  notice  that  on  September  25, 
1995,  Indiana  Michigan  Power 
Company  tendered  for  filing  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  February  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Systems  Energy  Resources,  Inc. 

(Docket  No.  FA93-23-002J 

Take  notice  that  on  January  31, 1997, 
Systems  Energy  Resources,  Inc. 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  February  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Canal  Electric  Company 

[Docket  No.  FA93-3O-001J 

Take  notice  that  on  May  26, 1995, 
Canal  Electric  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date:  February  25. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Detroit  Edison  Company 

(Docket  No.  FA93-65-002J 

Take  notice  that  on  January  27, 1997. 
Detroit  Edison  Company  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 

Comment  date;  February  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Florida  Power  Corporation 

(Docket  No.  FA94-56-0011 

Take  notice  that  on  December  3, 1996. 
Florida  Power  Corporation  tendered  for 
filing  its  refund  report  in  the  above- 
referenced  docket. 
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Comment  date:  February  25, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Electric  Power  Company 

(Docket  No.  FA95-2S-0011 

Take  notice  that  on  February  4, 1997, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  February  25. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-3891  Filed  2-14-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  procedures  concerning  the 
refunding  of  $214,236.37  (plus  accrued 
interest)  in  consent  order  funds.  The 
funds  are  being  held  in  escrow  pursuant 
to  a  Consent  Judgment  and  a 
Bankruptcy  Distribution  involving 
Houraa  Oil  Company  and  Jedco,  Inc., 
respectively. 

DATE  AND  ADDRESS:  Applications  for 
Refund  should  be  addressed  to  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 


Washington.  DC.  20585-0107.  All 
Applications  should  conspicuously 
display  a  reference  to  either  Case 
Number  VEF-0023  (Houma  Oil  Co.)  or 
VEF-0024  (Jedco.  Inc.). 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  W.  Dugan.  Associate  Director, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  SW., 
Washington.  DC.  20585-0107,  (202) 
426-1575. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(c),  notice  is  hereby  given  of  the 
issuance  of  the  Decision  and  Order  set 
forth  below.  The  Decision  relates  to  a 
Consent  Judgment  enterisd  into  by  the 
Houma  Oil  Company  which  settled 
possible  pricing  violations  in  the  firm's 
sales  of  motor  gasoline  during  the 
period  May  1, 1979  through  April  30, 
1980.  The  Decision  also  relates  to  a 
Bankruptcy  Distribution  which  settled 
pricing  violations  stemming  from  Jedco, 
Inc.'s  sales  of  motor  gasoline  during  the 
period  November  1, 1973  through 
March  31. 1974.  A  Proposed  Decision 
and  Order  tentatively  establishing 
refund  procedures  and  soliciting 
comments  from  the  public  concerning 
the  distribution  of  the  Houma  and  Jedco 
settlement  funds  was  issued  on  October 
28. 1996.  61  FR  57868  (November  8, 
1996). 

The  Decision  sets  forth  the  procedures 
and  standards  that  the  DOE  has 
formulated  to  distribute  funds  remitted 
by  Houma  and  Jedco  and  being  held  in 
escrow.  The  IX)E  has  decided  that  the 
funds  should  be  distributed  in  two 
stages  in  the  manner  utiUzed  with 
respect  to  consent  order  funds  in  similar 
proceedings.  In  the  first  stage,  the  DOE 
will  consider  claims  for  refunds  made 
by  firms  and  individuals  that  purchased 
motor  gasoline  from  Houma  and/or 
Jedco  during  the  respective  audit 
periods. 

The  second  stage  of  the  refund 
process  will  take  place  only  in  the  event 
that  the  meritorious  first  stage 
applicants  do  not  deplete  the  settlement 
funds.  Any  funds  that  remain  after  all 
first  stage  claims  have  been  decided  will 
be  distributed  to  state  governments  for 
use  in  four  energy  conservation 
programs,  in  accordance  with  the 
provisions  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986. 

All  first  stage  applications  should  be 
submitted  within  90  days  of  publication 
of  this  notice.  All  comments  and 
applications  received  in  this  proceeding 
will  be  available  for  public  inspection 
between  the  hours  of  1  to  5  p.m.. 
Monday  through  Friday,  except  federal 
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holidays,  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals, 
located  in  Room  lE-234, 1000 
Independence  Avenue,  SW., 
Washington,  DC.  20585-0107. 

Dated:  February  7. 1997. 
Geoq$e  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

Dadsion  and  Order  of  the  Departmoit  of 
Energy 

Special  Refund  Procedures 

Name  of  Finns:  Houma  Oil  Company,  fedco, 

Inc. 
Date  of  Filing:  September  1, 1995 
Case  Numbers:  VEF-0023,  \'EF-0024 
In  accordance  with  the  procedural 
regulations  of  the  Department  of  Energy 
(DOE),  10  C.F.R.  Part  205,  Subpart  V,  the 
Regulatory  Litigation  branch  of  the  Office  of 
General  Counsel  (OGC)(formerly  the 
Economic  Regulatory  Administration  (ERA)) 
filed  Petitions  for  the  Implementation  of 
Special  Refund  Procedures  with  the  Office  of 
Hearings  and  Appeals  (OHA)  on  September 
1, 1995.  The  petitions  request  that  the  OHA  , 
formulate  and  implement  procedures  for  the 
distribution  of  funds  received  p<irsuant  to  a 
Consent  Judgment  and  a  Bankruptcy 
Distribution  concerning  Houma  Oil  Co. 
(Houma)  and  Jedco,  Inc.  (Jedco),  respectively. 

Background 

Houma  was  a  "reseller-retailer"  during  the 
period  of  price  controls.  The  ERA  audited 
Houma's  business  records  and  determined  it 
violated  DOE's  regulations  in  its  sales  of 
motor  gasoline  during  the  period  May  1, 1979 
through  April  30, 1980.  On  November  21, 
1983.  the  ERA  issued  a  Proposed  Remedial 
Order  (PRO)  to  Houma  in  which  it 
determined  the  firm  overcharged  its 
customers  by  S503,810  during  the  audit 
period.  On  August  1, 1984,  Houma  and  DOE 
entered  into  a  consent  order  in  which  Houma 
agreed  to  refund  the  overcharge  amount,  plus 
interest,  in  installment  payments  to  DOE  over 
a  two  year  pjeriod.  Houma  ultimately 
defoulted  on  its  repayment  obligation  and  the 
matter  was  referred  to  the  Department  of 
Justice  (DOJ)  for  enforcement.  The  DOJ  then 
obtained  a  Consent  Judgment  against  Houma 
on  February  9. 1995.  Pursuant  to  this 
Judgment,  Houma  remitted  a  total  of 
S210,414.73  to  the  DOE.  Houma  then  stopped 
making  payment,  and  the  DOE  determined 
that  further  legal  action  against  Houma  was 
unlikely  to  result  in  meaningful  benefits  to 
the  taxpayer.  The  residual  payment 
obligation  was  therefore  declared 
uncollectible. 

The  DOE  issued  a  Remedial  Order  (RO)  to 
Jedco  on  October  24, 1978.  ledco.  Inc.,  Case 
No.  DRW-0006.  Like  Houma,  Jedco  was  a 
"reseller-retailer"  during  the  audit  period 
November  1, 1973  through  March  31. 1974. 
The  RO  required  the  firm  to  implement  a 
rollback  of  its  motor  gasoline  prices,  thereby 
restoring  its  overchai^ged  customers  to  the 
position  they  would  have  been  in  absent  the 
overcharges.  After  the  deregulation  of 
petroleum  prices,  the  RO  was  modified  and 
this  requirement  was  replaced  by  an  order 
requiring  payment  to  the  U.S.  Treasury. 


/edco.  Inc.,  8  DOE  1  81,068  (1981).  Jedco 
failed  to  comply  with  the  directives  of  the 
DOE  in  this  matter  and  ultimately  declared 
bankruptcy.  The  DOE's  claim  against  the  firm 
led  to  a  final  distribution  to  the  DOE  of 
$3,821.64.  In  accordance  with  current  DOE 
policy,  since  OGC  has  been  unable  to  identify 
the  customers  injured  by  the  Jedco 
overcharges,  it  has  petitioned  OHA  to  . 
distribute  this  amount  pursuant  to  Subpart  V. 
The  funds  obtained  from  the  two  firms  are 
presently  in  interest-bearing  escrow  accounts 
maintained  by  the  Department  of  the 
Treasury.  They  will  be  distributed  in  accord 
with  the  procedures  outlined  herein. 

Jurisdiction 

The  procedural  regulations  of  the  DOE  set 
forth  general  guidelines  by  which  the  OHA 
may  formulate  and  implement  a  plan  of 
distribution  for  funds  received  as  a  result  of 
an  enforcement  proceeding.  10  C.F.R.  Part 
205.  Subpart  V.  It  is  DOE  policy  to  use  the 
Subpart  V  process  to  distribute  such  funds. 
For  a  more  detailed  discussion  of  Subpart  V 
and  the  authority  of  the  OHA  to  fashion 
procedures  to  distribute  refunds  obtained  as 
part  of  the  settlement  agreements,  see  Office 
of  Enforcement.  9  DOE  1  82,553  (1982): 
Office  of  Enforcement,  9  DOE  1  82.508 
(1981).  After  reviewing  the  record  in  the 
present  case,  we  have  concluded  that  a 
Subpart  V  proceeding  is  an  appropriate 
mechanism  for  distributing  the  monies 
obtained  from  Houma  and  Jedco.  We 
therefore  grant  OGC's  petitions  and  assume 
jurisdiction  over  distribution  of  the  funds. 

On  October  28, 1996.  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  Houma  and  Jedco  settlement 
funds.  The  PDO  was  published  in  the 
Federal  Register  and  a  30  day  period  was 
provided  for  the  submission  of  comments 
regarding  our  proftosed  refund  plan.  See  61 
Fed.  Reg.  57868  (November  8, 1996).  More 
than  30  days  have  elapsed  and  the  OHA  has 
received  no  comments  concerning  the 
proposed  procedures  for  the  distribution  of 
the  Houma  or  Jedco  settlement  funds. 
Consequently,  the  procedures  will  be 
adopted  as  proposed. 

Refund  Procedures 

In  cases  where  the  DOE  is  unable  to 
identify  parties  injured  by  the  alleged 
overcharges  or  the  specific  amounts  to  which 
they  may  be  entitled,  we  normally  implement 
a  two-stage  refund  procedure.  In  the  first 
stage  of  the  proceeding,  those  who  bought 
refined  petroleum  products  bora  the  consent 
order  firm  may  apply  for  a  refund,  which  is 
calculated  on  a  pro-rata  or  volumetric  basis. 
In  order  to  calculate  the  volimietric  refund 
amount,  the  OHA  divides  the  amount  of 
money  available  for  direct  restitution  by  the 
number  of  gallons  sold  by  the  consent  order 
firm  during  the  period  covered  by  the 
consent  order.  In  the  second  stage,  any  funds 
remaining  after  all  first-stage  claims  are 
decided  are  distributed  for  indirect 
restitution  in  accordance  with  the  prbvisions 
of  the  Petroleum  Overcharge  DistribuUon  and 
Restitution  Act  of  1986  (PODRA).  15  U.S.C. 
§§4501-07. 

In  the  two  cases  covered  by  this  Decision, 
however,  we  lack  much  of  the  information 


that  we  normally  use  to  provide  direct 
restitution  to  injured  customers  of  the 
consent  order  firms.  In  particular,  we  have 
been  unable  to  obtain  any  information  on  the 
volume  of  the  relevant  petroleum  products 
sold  by  Houma  and  Jedto  during  the 
respective  settlement  periods.  Nor  do  we 
have  any  information  concerning  the 
customers  of  these  firms.  Based  on  the 
present  state  of  the  record  in  these  cases,  it 
would  be  difficult  to  implement  a  volumetric 
refund  process.  Nevertheless,  we  shall  accept 
any  refund  claims  submitted  by  persons  who 
purchased  motor  gasoline  from  Houma 
during  the  period  May  1, 1979  through  April 
30, 1980  or  from  Jedco  during  the  period 
November  1, 1973  through  March  31, 1974. 
We  will  work  with  those  claimants  to 
develop  additional  information  that  would 
enable  us  to  determine  who  should  receive 
refunds  and  in  what  amounts.  See  Bell  Fuels, 
Inc.,  25  DOE  1 85.020  (1995). 

/n;u  jy  Presumptions/Showing  of  injury 

As  in  previous  Subpart  V  proceedings, 
those  customers  of  Houma  and  Jedco  who 
were  ultimate  consumers  (end-users)  of  their 
motor  gasoline  shall  be  presumed  injured  by 
their  alleged  overcharges.  These  customers 
will  therefore  not  be  required  to  make  a 
further  demonstration  of  injury  in  order  to 
receive  a  refund. 

Reseller  claimants  (including  retailers  and 
refiners)  who  purchased  motor  gasoline  from 
either  of  the  two  firms  on  a  regular  (non-spot) 
basis  and  whose  refund  claim  is  $10,000  or 
less  will  also  be  presimied  injured  and 
therefore  need  not  provide  further 
demonstration  of  injury.  See  E.D.G.,  Inc.,  17 
DOE  1 85,679  (1988).  We  realize  that  the  cost 
to  an  applicant  of  gathering  evidence  of 
injury  to  support  a  relatively  small  refimd 
claim  could  exceed  the  expected  refund. 
Consequently,  in  the  absence  of  simplified 
procedures  some  injured  parties  would  be 
denied  an  opportunity  to  obtain  a  refund. 

In  addition,  any  reseller  refund 
claimant  advancing  a  refund  claim  in 
excess  of  $10,000  must  establish  that  it 
did  not  pass  the  alleged  Houma  or  Jedco 
overcharges  along  to  its  customers.  See, 
e.g.,  Office  of  Enforcement,  8  DOE  1 
82,597  (1981).  While  there  are  a  variety 
of  means  by  which  a  claimant  could 
make  this  showing,  a  successful    : 
claimant  should  demonstrate  that  at  the 
time  it  purchased  motor  gasoline  from 
the  consent  order  firm,  market 
conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  In  addition,  such 
claimants  must  show  that  they  had  a 
"bank"  of  unrecovered  product  costs 
sufficient  to  support  their  refund  claim 
in  order  to  demonstrate  that  they  did 
not  subsequently  recover  those  costs  by 
increasing  their  product  prices. 
However,  the  maintenance  of  a  cost 
bank  does  not  automatically  establish 
injury.  See  Tenneco  Oil/Chevron  U.S.A., 
10  DOE  1  85.014  (1982);  Vickers  Energy 
Corp./Standard  Oil  Co..  10  DOE  1 
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85,036  (1982);  Vickers  Energy  Corp./ 
Koch  Industries,  Inc.,  10  DOE  1  85.038 
(1982),  Motion  for  Modification  denied, 
10  DOE  185,062  (1983). 

Finally,  we  hereby  establish  a  minimum 
amount  of  $15  for  refund  claims.  We  have 
found  in  prior  refund  proceedings  that  the 
cost  of  processing  claims  in  which  refunds 
are  sought  for  amounts  less  than  Si  5 
outwei^s  the  benefits  of  restitution  in  those 
situations.  See,  e.g.,  Uban  Oil  Co.,  9  DOE  1 
82,541  at  85,225  (1982).  See  also  10  C.F.R. 
$  205.286(b). 

Befund  Application  Requirements 

To  apply  for  a  refund  from  either  the 
Houma  or  )edco  settlement  fund,  a  claimant 
should  submit  an  Application  for  Refund 
containing  all  of  the  following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  addiress, 
business  address  during  the  refund  period, 
taxfwyer  identification  number,  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  other  business  entity,  the 
name,  title,  and  telephone  number  of  the 
person  to  contact  for  any  additional 
information,  and  the  name  and  address  of  the 
person  who  should  receive  any  refund 
check.  ■  If  the  applicant  operated  under  more 
than  one  name  or  under  a  different  name 
during  the  price  control  period,  the  applicant 
should  specify  these  names; 

(2)  The  applicant's  use  of  motor  gasoline 
from  Houma  and/or  )edco  during  the  audit 
period:  e.g.,  consumer  (end-user), 
cooperative,  or  reseller, 

(3)  A  statement  certifying  that  the 
applicant  purchased  motor  gasoline  from 
Houma  during  the  period  May  1, 1979 
through  April  30, 1980,  or  from  Jedco  during 
the  period  November  1, 1973  through  March 
31, 1974; 

(4)  A  statement  as  to  whether  the  applicant 
or  a  related  firm  has  filed,  or  has  authorized 
any  individual  to  file  on  its  behalf,  any  other 
application  in  the  Houma  and/or  )edco 
refrind  proceeding.  If  so,  an  explanation  of 
the  circumstances  of  the  other  filing  or 
authorization  should  be  submitted; 

(5)  If  the  applicant  is  or  was  in  any  way 
affiliated  with  Houma  and/or  Jedco,  it  should 
explain  this  affiliation,  including  the  time 
period  in  which  the  affiliation  existed; 

(6)  A  statement  as  to  whether  the 
ownership  of  the  applicant's  firm  changed 
during  or  since  the  respective  audit  {wriods. 


■  Under  the  Privacy  Act  of  1974.  the  submission 
of  a  social  security  number  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
•ubmit  an  employer  identification  number  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
OUT  authority  under  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CF.R.  Part  205,  Subpart 
V.  The  information  may  be  shared  with  other 
Federal  agencies  for  statistical,  audition  or 
archiving  purposes,  and  with  law  enforcement 
agencies  when  they  are  investigating  a  potential 
violation  of  civil  or  criminal  law.  Unless  an 
applicant  ckims  confidentiality,  this  information 
will  be  available  to  the  public  in  the  Public 
Reference  Room  of  the  Ofiice  of  Hearings  and 
A{^wtla. 


If  an  ownership  change  occurred,  the 
applicant  should  list  the  names,  addresses, 
and  telephone  numbers  of  any  prior  or 
subsequent  owners.  The  applicant  should 
also  provide  copies  of  any  relevant  Purchase 
and  Sale  Agreements,  if  available.  If  such 
written  documents  are  not  available,  the 
applicant  should  submit  a  description  of  the 
ownership  change,  including  the  year  of  the 
sale  and  the  type  of  sale,  e.g.,  sale  of 
corporate  stock,  sale  of  company  assets; 

(7)  A  statement  as  to  whe&er  the  applicant 
has  ever  been  a  party  in  a  DOE  enforcement 
action  or  a  private  Section  210  action.  If  so, 
an  explanation  of  the  case  and  copies  of  the 
relevant  documents  should  also  be  provided; 

(8)  The  following  statement  signed  by  the 
individual  applicant  or  a  responsible  official 
of  the  firm  filing  the  refund  application:  ^ 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  is  true  and 
correct  to  the  best  of  my  knowledge  and 
belief  I  understand  that  anyone  who  is 
convicted  of  providing  false  information  to 
the  federal  government  may  be  subject  to  a 
fine,  a  jail  sentence,  or  both,  pursuant  to  18 
U.S.C  §  1001. 1  understand  that  the 
information  contained  in  this  application  is 
subject  to  public  disclosure.  J  have  enclosed 
a  duplicate  of  this  entire  application  which 
will  be  placed  in  the  OHA  Public  Reference 
Room. 

Applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Houma  Oil 
Company  Special  Refund  Proceeding,  Case 
No.  VEF-0023"  or  "Jedco,  Inc.  Special 
Refund  Proceeding,  Case  No.  VEF-0024." 
Each  applicant  must  submit  an  original  and 
one  copy  of  the  application.  If  the  applicant 
believes  that  any  of  the  information  in  its 
application  is  confidential  and  does  not  wish 
for  this  information  to  be  publicly  disclosed, 
it  must  submit  an  original  application, 
clearly  designated  "confidential,"  containing 
the  confidential  information,  two  copies  of 
the  application  with  the  confidential 
information  deleted  and  an  explanation  of 
the  basis  for  its  confidentiality  claim.  All 
refund  applications  should  be  postmarked  no 
later  than  90  days  bom  the  publication  of 
this  Decision  and  Order  in  the  Federal 
Register,  and  sent  to:  Houma  Oil  Company. 
OR,  Jedco,  Inc.,  Special  Refund  Proceeding, 
Office  of  Hearings  and  Appeals,  Department 
of  Energy,  1000  Independence  Avenue,  S.W.. 
Washington.  D.C.  20585-0107. 

Any  representative  that  requests  that  it  be 
a  payee  of  a  refund  check  must  file  with  the 
OHA  if  it  has  not  already  done  so  a  statement 
certifying  that  it  maintains  a  separate  escrow 
account  at  a  bank  or  other  financial 
institution  for  the  deposit  of  all  refunds 
received  on  behalf  of  applicants,  and  that  its 
normal  business  practice  is  to  deposit  all 
Subpart  V  refund  checks  in  that  account 
within  two  business  days  of  receipt  and  to 
disburse  refunds  to  applicants  within  30 
calendar  days  thereafter.  Unless  such 
certification  is  received  by  the  OHA,  all 
refund  checks  approved  will  be  made 


'We  will  not  process  applications  signed  by  filing 
services  or  other  representatives.  In  addition,  the 
statement  must  be  dated  on  or  after  the  date  of  this 
Decision  and  Order.  Any  application  signed  and 
dated  before  the  date  of  this  Decision  will  be 
summarily  dismiftsed. 


payable  solely  to  the  applicants. 
Representatives  who  have  not  previously 
submitted  an  escrow  account  certification 
form  to  the  OHA  may  obtain  a  copy  of  the 
appropriate  form  by  contacting:  Marcia  B. 
Carlson,  Chief,  Docket  &  Publications 
Division,  Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C 
20585-0107. 

Distribution  of  Funds  Remaining  After  First 
Stag/e 

Any  funds  that  remain  after  all  first-stage 
claims  have  been  decided  will  be  distributed 
in  accordance  with  the  provisions  of  PODRA. 
PODRA  requires  that  the  Secretary  of  Energy 
determine  annually  the  amount  of  all 
overcharge  funds  that  will  not  be  required  to 
refund  monies  to  injured  parties  in  Subpart 
V  proceedings  and  make  those  funds 
available  to  state  governments  for  use  in  four 
energy  conservatioii  programs.  The  Secretary 
has  delegated  these  responsibilities  to  OHA. 
Any  funds  in  the  Houma  and/or  Jedco  escrow 
accounts  the  OHA  determines  will  not  be 
needed  to  effect  direct  restitution  to  injured 
customers  of  either  Houma  or  Jedco  will  be 
distributed  in  accordance  with  the  provisions 
of  PODRA. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by  the 
Houma  Oil  Company  pursuant  to  the  Consent 
Judgment  that  became  efEective  on  February 
9, 1995,  may  now  be  filed. 

(2)  Applications  for  Refund  from  the  funds 
remitted  to  the  Department  of  Energy  by 
Jedco,  Inc..  pursuant  to  a  final  bankruptcy 
distribution  effective  July  23, 1995.  may  now 
be  filed. 

(3)  All  Applications  for  Refund  must  be 
postmarked  no  later  than  90  days  after 
publication  of  this  Decision  and  Order  in  the 
Federal  Register. 

Dated:  February  7, 1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(FR  Doc.  97-3874  Filed  2-14-97;  8:45  am) 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRI-6M0-3I 

National  Environmental  Justice 
Advisory  Council  Public  Participation 
and  Accountability  Subcommittae; 
Notice  of  Meeting 

March  17-18, 1997. 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463, 
notice  is  hereby  given  that  the  Public 
Participation  and  Accountability 
Subcommittee  of  the  National 
Environmental  Justice  Advisory  Council 
will  hold  a  subcommittee  meeting  on 
Monday,  March  17. 1997.  from  1-5  p.m. 
ET  in  Room  6226  and  Tuesday,  March 
18. 1997  from  8:30  a.m.  to  5  p.m.  ET  in 
Room  7216.  Both  meetings  are  located 
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in  the  National  Enforcement  Training 
Institute,  Ariel  Rios  Buildings,  1200 
Pennsylvania  Avenue  NW..  Washington, 
DC  20460,  accessible  by  public 
transportation  via  the  Federal  Triangle 
Metro  Stop. 

On  Monday,  March  17,  the 
subcommittee  will  participate  in  a 
seminar  on  environmental  risk 
commimication  principles  as  they  are 
applied  to  public  participation  in  the 
federal  sector.  On  Tuesday,  March  28, 
the  subcommittee  will  meet  to  plan  the 
next  National  Enviroiunental  Justice 
Advisory  Council  meeting  scheduled  for 
May  12-15. 1997,  at  the  Potawatomi 
Indian  Springs  Lodge  &  Conference 
Center,  Wabena,  Wisconsin  (91  miles 
North  of  Green  Bay).  The 
subcommittee's  activities  are  part  of  the 
Council's  efforts  to  provide  independent 
advice,  consultation,  and 
recommendations  to  the  Administrator 
of  the  U.S.  Environmental  Protection 
Agency  on  matters  related  to 
enviroiunental  jxistice.  A  limited 
amount  of  seating  for  the  public  will  be 
available  on  a  first-come  basis.  To 
reserve  a  space,  send  your  name, 
mailing  address,  £ax  and  telephone 
number  to:  Mr.  Robert  J.  Knox. 
Designated  Federal  Official,  U.S.  EPA 
(2201A).  401  M  Street  SW..  Washington. 
DC  20460  or  FAX  to  202-501-0740  or 
E-mail  to:  Enviroiunental-Justice- 
EPA@epamail.epa.gov  or  E-mail  to: 
Knox.Robert@epamail.epa.gov. 

Additional  information'may  be 
requested  by  calling  1-800-962-6215. 

Dated:  February  12, 1997. 
CUrioa  E.  Gaylord. 

Director,  Office  of  Environmental  Justice. 
IFR  Doc.  97-3922  Filed  2-14-97;  8:45  am] 
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[FRL-6M0-6] 

Notice  of  Proposed  Administrative  De 
Micromis  Setttement  Under  Section 
122(gH4)  of  the  Comprehensive 
Environmental  Response, 
Compensation  and  Uability  Act, 
Regarding  ttte  Pollution  At>atement 
Services  Superfund  Site,  In  the  City  Of 
Oswego.  NY 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  agreement  and 

opportunity  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i).  the  U.S.  Environmental 


Protection  Agency  ("EPA").  Region  D, 
aimounces  a  proposed  administrative 
"de  micromis"  settlement  pursuant  to 
Section  122(g)(4)  of  CERCLA,  42  U.S.C. 
9622(g)(4),  relating  to  the  Pollution 
Abatement  Services  Superfund  Site 
("Site").  The  Site  is  located  in  the  City 
of  Oswego.  New  York,  and  is  included 
on  the  National  Priorities  List 
established  pursuant  to  Section  105(a) 
of  CERCLA.  This  notice  is  being 
published  pursuant  to  Section  122(i)  of 
CERCLA  to  inform  the  pubUc  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  EPA  will 
consider  any  comments  received  during 
the  comment  period  and  may  withdraw 
or  withhold  consent  to  the  proposed 
settlement  if  such  comments  disclose 
facts  or  considerations  which  indicate 
that  the  proposed  settlement  is 
inappropriate,  improper,  or  inadequate. 

Tne  proposed  admmistrative 
settlement  has  been  memorialized  in  an 
■  Administrative  Order  on  Consent 
("Order")  between  EPA  and  the  settling 
party,  Syracuse  University 
("Respondent").  The  Order  resolves  an 
EPA  claim  against  Respondent  under 
Sections  106  and  107  of  CERCLA. 
Consistent  with  EPA's  June  3, 1996 
Revised  Guidance  on  CERCLA 
Settlements  with  De  Micromis  Waste 
Contributors,  the  Order  does  not  require 
the  Respondent  to  make  a  monetary 
contribution  toward  cleanup  costs  at  the 
Site. 

DATES:  Comments  must  be  provided  on 
or  before  March  20, 1997. 
ADDRESSES:  Comments  should  be  sent  to 
the  individual  named  below  and  should 
refer  to:  "Pollution  Abatement  Services 
Superfund  Site,  U.S.  EPA  Index  No.  II- 
CERCLA-96-0211".  For  a  copy  of  the 
settlement  document,  contact  the 
individual  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Y.  Bems,  Assistant  Regional 
Counsel,  New  York/Caribbean 
Superfund  Branch,  Office  of  Regional 
Counsel,  U.S.  Enviroiunental  Protection 
Agency,  17th  Floor,  290  Broadway,  New 
York,  New  York  10007.  Telephone: 
(212) 637-3177. 

Dated:  January  29, 1997. 
William  J.  Muszynski, 
Acting  Regional  Administrator. 
IFR  Doc.  97-3928  Filed  2-14-97;  8:45  am) 

BILUNGCOOE  a8W-60-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Kleeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.  552b),  notice  is  hereby  given  that 
at  10  a.m.  on  Tuesday,  February  11, 
1997,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following  matters: 
Matters  relating  to  the  Corporation's 

supervisory  activities. 
Matters  relating  to  the  probable  failure 

of  a  certain  insured  depository 

institution. 
Matters  relating  to  the  Corporation's 

liquidation  activities. 
Matters  relating  to  the  activities  of  the 

Corporation's  Audit  Committee. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Mr.  John  Downey,  acting  in  the  place 
and  stead  of  Director  Nicolas  P.  Retsinas 
(Director,  Office  of  Thrift  Supervision), 
concurred  in  by  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency) 
and  Chairman  Ricki  Heifer,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earher  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8),  (c)(9)  (A)(ii),  (c)(9)(B),  and 
(c)(10)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b(c)(2), 
(c)(4),  (c)(6).  (c)(8),  (c)(9)  (A)(ii). 
(c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  N.W.,  Washington, 
D.C. 

Dated:  February  11, 1997. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 
Assistant  Executive  Secretary. 
(FR  Doc.  97-4076  Filed  2-13-97;  2:45  pm) 
BILLINQ  CODE  •714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
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Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors,  biterested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  4, 1997. 

A.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Clyde  Crews,  as  Trustee  for  the 
Grossman  Trust,  both  of  San  Antonio, 
Texas;  to  retain  power  to  vote  99 
percent  of  the  voting  shares  of 
Intercontinental  Bank  Shares 
Corporation,  San  Antonio,  Texas,  and 
thereby  indirectly  acquire 
Intercontinental  National  Bank,  San 
Antonio,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  11, 1997. 
JenniCer  J.  Johnson,  ' 

Deputy  Secretary  of  the  Board. 
IFR  Doc.  97-3870  Filed  2-14-97;  8:45  ami 
BajjNQ  cooc  aaio-oi-F 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Blings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 


efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843).  Unless 

otherwise  noted,  nonbanking  activities 
will  be  conducted  throughout  the 
United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  March  14, 
1997. 

A.FederaI  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
.Vice  President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105-1521: 

1.  USA  BancShares.  Inc., 
Philadelphia,  Pennsylvania;  to  acquire 
between  5.0  percent  of,  and  9.9  percent 
of,  the  voting  shares  of  Regent 
Bancshares  Corp.,  Philadelphia, 
Pennsylvania,  and  thereby  indirectly 
acquire  Regent  Bank,  Philadelphia, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Cleveland 

(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566; 

1.  Banc  One  Corporation.  Columbusr 
Ohio,  and  Banc  One  Oklahoma 
Corporation,  Oklahoma  City,  Oklahoma; 
to  merge  with  Liberty  Bancorp,  Inc., 
Oklahoma  City,  Oklahoma,  and  thereby 
indirectly  acquire  Liberty  Bank  and 
Trust  Company  of  Oklahoma  City,  N.A., 
Oklahoma  City,  Oklahoma;  and  Liberty 
Bank  and  Trust  Company  of  Tulsa,  N.A., 
Tulsa,  Oklahoma. 

In  coimection  with  this  application. 
Applicant  has  also  applied  to  acquire 
Mid-America  Credit  life  Assurance 
Company,  Oklahoma  City,  Oklahoma, 
and  thereby  engage  in  underwriting 
insurance  solely  related  to  extensions  of 
credit  by  subsidiaries  of  Liberty 
Bancorp,  Inc.,  pursuant  to  § 
225.25(b)(8)(i)  of  the  Board's  Regulation 
Y;  Mid-America  Insurance  Agency,  Inc. 
Oklahoma  City,  Oklahoma,  and  thereby 
engage  in  selling  insurance  solely 
related  to  extensions  of  credit  by 
subsidiaries  of  Liberty  Bancorp,  Inc., 
pursuant  to  §  225.25(b)(8)(i)^f  the 
Board's  Regulation  Y;  Liberty  Trust 
Company  of  Texas,  Dallas,  Texas,  and 
thereby  engage  in  providing  trust 
services,  pursuant  §  225.25(b)(3)  of  the 
Board's  Regulation  Y;  and  Liberty 
Financial  Corporation,  Oklahoma  Qty, 
Oklahoma,  and  thereby  engage  in  real 
estate  financing  and  equipment  leasing 
activities  for  Liberty  Bancorp,  Inc., 
pursuant  to  §§  225.25(b)(1)  and  (5)  of 
the  Board's  Regulation  Y. 


Board  of  Governors  of  the  Federal  Reserve 
System,  February  11, 1997. 

JenniCer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-3871  Filed  2-14-97;  8:45  ami 

BILUNO  cooc  6210-41-P 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843)  (BHC  Act)  and  Regulation  Y,  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company  that  engages  either 
directly  or  through  a  subsidiary  or  other 
company,  in  a  nonbanking  activity  that 
is  listed  in  §  225.25  of  Regulation  Y  (12 
CFR  225.25)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
Once  the  notice  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act,  including  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices" 
(12  U.S.C.  1843). 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  4, 1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Christopher  J.  McCurdy.  Senior 
Vice  President)  33  Liberty  Street,  New 
York,  New  York  10045-0001: 

1.  Banco  Bilbao  Vizcaya,  S.A..  Bilbao. 
Spain;,  to  engage  de  novo  through  its 
wholly-owned  subsidiary,  BBV 
Latlnvest  Securities  Inc.,  New  York, 
New  York  ("Company"),  in:  (1) 
underwriting  and  dealing  in,  to  a 
limited  extent,  all  types  of  debt  and 
equity  securities  that  a  state  member 
bank  may  not  underwrite  or  deal  in  (see. 
e.g..  J.P.  Morgan  &  Co.,  Inc.,  75  Fed.  Res. 
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Bull.  192  (1989));  (2)  acting  as  agent  in 
the  private  placement  of  all  types  of 
securities  [see  Bankers  Trust  New  YoHc 
Corp..  75  Fed.  Res.  Bull.  829  (1989));  (3) 
buying  and  selling  all  types  of  securities 
on  order  of  customers  as  "riskless 
principal"  (see  The  Bank  of  New  York 
Company,  Inc.,  82  Fed.  Res.  Bull.  748 
(1996);  (4)  providing  investment  and 
financial  advisory  services,  pursuant  to 
§  225.25(b)(4)  of  the  Board's  Regulation 
Y;  (5)  providing  full-service  brokerage 
services,  pursuant  to  §  225.25(b)(15)  of 
the  Board's  Regulation  Y;  (6)  making 
and  servicing  loans,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y; 
(7)  underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments  in  which  state 
member  banks  may  underwrite  and  deal 
under  12  U.S.C.  §§  335  and  24(7). 
putsuant  to  §  225.25(b)(16)  of  the 
Board's  Regulation  Y;  (8)  in  addition  to 
the  securities  credit  activities  under  the 
Board's  Regulation  T,  acting  as 
"conduit"  or  "intermediary"  in 
securities  borrowing  and  lending  [see 
Republic  New  York  Corp.,  et  al,  80  Fed. 
Res.  Bull.  249  (1994);  and  (9)  engaging 
in  the  following  swaps-related  activities: 

(a)  acting  as  agent  or  broker  with  respect 
to  interests  in  loan  syndications,  interest 
rate  and  currency  swap  transactions  and 
related  caps,  floors,  collars  and  options 
thereon  ("swap  derivative  products"); 

(b)  acting  as  a  broker  or  agent  with 
respect  to  swaps  and  swap  derivative 
products,  and  over-the-counter  options 
transactions,  linked  to  products  other 
than  interest  rates  and  currencies,  such 
as  certain  commodities,  stock,  bond,  or 
commodity  indices,  or  a  hybrid  of 
interest  rates  and  such  commodities  or 
indices,  a  specially  tailored  basket  of 
securities  selected  by  the  parties,  or 
single  securities;  (c)  providing  financial 
and  transactions  advice  regarding  the 
structuring  and  arranging  of  swaps  and 
swap  derivative  products  relating  to 
non-financial  commodity  swap 
transactions;  and  (d)  providing 
investment  advice,  including  counsel, 
written  analyses  and  reports,  and  other 
advisory  services,  including 
discretionary  portfolio  management 
services,  with  respect  to  futures  and 
options  on  futures  on  non-Pmancial 
commodities  [see,  e.g.,  Caisse  Nationale 
de  Credit  Agricole,  S.A.,  82  Fed.  Res. 
Bull.  754  (1996);  First  Union 
Corporation,  81  Fed.  Res.  Bull.  726 
(1995).  Company  would  conduct  these 
activities  in  accordance  with  Regulation 
Y  and  the  Board's  prior  orders  involving 
these  activities.  Company  proposes  to 
conduct  these  activities  throughout  the 
world. 


B.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690-1413: 

1 .  Stichting  Prioriteit  ABN  AMRO 
Holding,  Amsterdam,  The  Netherlands; 
Stichting  Administratiekantoor  ABN 
AMRO  Holding,  Amsterdam,  The 
Netherlands;  ABN  AMRO  Holding  N.V., 
Amsterdam.  The  Netherlands;  ABN 
AMRO  Bank  N.V.,  Amsterdam,  The 
Netheriands;  and  ABN  AMRO  North 
America,  Inc.,  Chicago,  Illinois;  to 
acquire  Standard  Federal  Bancorp,  Inc., 
Troy,  Michigan,  and  thereby  indirectly 
acquire  Standard  Federal  Bank,  Troy, 
Michigan  (a  federally-chartered  stock 
savings  bank),  and  Standard  Brokerage 
Services,  Inc.,  Troy,  Michigan,  and 
thereby  engage  in  the  nonbanking 
activities  of  operating  a  savings 
association,  pursuant  to  §  225.25(b)(9) 
of  the  Board's  Regulation  Y,  and  in 
providing  securities  brokerage  services 
in  combination  with  investment 
advisory  services,  piu^uant  to  § 
225.25(b)(15)  of  the  Board's  Regulation 
Y. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  February  11, 1997. 
Jennifer  J.  Johnson, 
Dep  u  ty  Secretary  of  the  Board. 
(PR  Doc.  97-3869  Filed  2-14-97;  8:45  am) 

BNXINO  CODE  6210-01-F 


FEDERAL  TRADE  COMMISSION 
[FHe  No.  932-3023] 

The  Money  Tree,  Inc.;  Vance  R.  Martin; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  agreement,  accepted  subject  to 
final  commission  approval,  would 
require,  among  other  things,  the 
Georgia-based  money  lender  and  its 
president  to  send  a  notice  to  all  of  its 
current  customers  offering  them  the 
opportunity  to  cancel  the  credit-life, 
credit-disability,  and  accidental  death 
and  disbursement  insurance  coverages 
written  on  their  loans,  and  to  receive 
cash  refunds  or  credits.  The  agreement 
also  prohibits  Money  Tree  and  Martin 
from  requiring  consumers  to  sign 
statements  that  credit-related  insurance 
or  auto  club  memberships  are 
voluntarily  purchased  if  these  extras 
are,  in  fact,  required  to  obtain  the  loan. 
The  complaint  accompanying  the 
consent  agreement  alleges  that  Money 


Tree  required  consumers  to  purchase 
credit-related  insurance  and  auto  club 
memberships  (thus  substantially 
increasing  the  cost  of  their  loans)  but 
failed  to  disclose  to  consumers  the  true 
cost  of  their  credit,  in  violation  of  the 
Truth  in  Lending  Act  and  the  Federal 
Trade  Commission  Act. 
DATES:  Comments  must  be  received  on 
or  before  April  21, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington,  D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Medicine,  Federal  Trade 
Commission,  S-4429.  6th  and 
Pennsylvania  Ave.  NW,  Washington, 
DC  20580.  (202)  326-3025. 
Rolando  Berrele.  Federal  Trade 
Commission.  S— 4429.  6th  and 
Peimsylvania  Ave,  NW,  Washington, 
DC  20580.  (202)  326-3211. 
Thomas  Kane,  Federal  Trade 
Commission,  S— 4429,  6th  and 
Pennsylvania  Ave.  NW,  Washington, 
DC  20580.  (202)  326-2304. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission,  Act,  38  Stat.  721, 15  U.S.C. 

46,  and  Section  2.34  of  the  

Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
compliant.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  February  4, 1997),  on 
the  World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  pa])er 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9{b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 


UMI 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18.  1997  /  Notices 


7233 


approval,  to  a  proposed  consent  order 
from  The  Money  Tree,  Inc.  ("Money 
Tree"),  and  Vance  R.  Martin, 
individually  and  as  an  officer  of  Money 
Tree  (collectively  referred  to  as 
"respondents"). 

The  proposed  order  would  settle 
charges  that  Money  Tree,  which  also 
does  business  as  Money  To  Lend,  Inc. 
and  Money  To  Lend,  violated  the  Truth 
in  Lending  Act  ("TILA")  and  its 
implementing  Regulation  Z.  The 
proposed  order  would  also  resolve 
allegations  that  Money  Tree  and  Vance 
R.  Martin  violated  the  Federal  Trade 
Commission  Act  ("FTC  Act")  and  the 
Fair  Credit  Reporting  Act  ("FCRA"). 
The  TILA  and  Regulation  Z  require 
creditors  to  provide  consumers  with 
written  disclosures  of  the  costs  and 
credit  terms  associated  with  loans. 
Section  5  of  the  FTC  Act  prohibits 
unfair  or  deceptive  acts  or  practices  in 
or  affecting  commerce.  The  FCRA 
requires  creditors  to  provide  applicants 
who  are  denied  credit  due  to 
information  contained  in  a  credit  report 
with  a  notice  containing  the  name  and 
address  of  the  credit  reporting  agency 
that  supplied  the  report. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  penod  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Conunission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make  • 
final  the  agreement's  proposed  order. 

The  complaint  alleges  that  Money 
Tree  required  consumers  to  purchase 
credit-life  insurance,  credit-disability 
insurance,  accidental  death  and 
dismemberment  insurance  and/or  an 
auto  club  membership  (collectively 
referred  to  as  "extras")  in  connection 
with  its  loans,  but  (1)  failed  to  include 
the  costs  of  these  extras  in  the  finance 
charge  and  annual  percentage  rate 
("APR")  disclosed  to  consumers,  and  (2) 
wrongfully  included  the  premiimis  and 
fees  in  the  amount  financed,  causing 
customers  to  pay  interest  on  the 
premiums  and  fees  for  these  extras. 
These  practices,  according  to  the 
complaint,  violate  sections  106, 107. 
and  128  of  the  Truth  in  Lending  Act 
("TILA").  15  U.S.C.  §§  1605, 1606,  and 
1638,  as  amended,  respectively,  and 
sections  2z6A,  226.4(d),  226.22.  and 
226.18  (b),  (d),  and  (e)  of  Regulation  Z, 
12  C.F.R.  §§  226.4.  226.4(d).  226.22,  and 
226.18(b),  (d)  and  (e),  respectively. 

The  complaint  further  alleges  that 
respondents  violated  section  5  of  the 
FTC  Act,  15  U.S.C.  §  45(a),  by  inducing 
consumers  to  execute  documents  stating 


that  they  voluntarily  chose  the  extras 
when,  in  fact,  the  extras  were 
mandatory  to  obtain  a  loan.  Finally,  the 
complaint  alleges  that  respondents 
violated  section  615(a)  of  the  FCRA,  15 
U.S.C.  §  1681m(a),  by  denying  credit  to 
consumers  either  wholly  or  partly 
because  of  information  m  a  report  from 
a  consumer  reporting  agency  but  failing 
to:  (a)  advise  the  applicant,  at  the  time 
the  applicant  was  informed  of  such 
adverse  action,  that  the  adverse  action 
was  based  in  whole  or  in  part  on 
information  contained  in  a  consiuner 
report;  and  (b)  supply  the  applicant 
with  the  name  and  address  of  the 
consumer  reporting  agency  making  the 
report. 

The  proposed  order  contains 
injunctive  provisions  designed  to 
remedy  the  violations  charged  and  to 
prevent  respondents  from  engaging  in 
similar  acts  and  practices  in  the  future. 
Specifically,  the  order  would  require 
that  Money  Tree:  (1)  make  all 
disclosures  in  accordance  with  the 
TILA;  (2)  include  in  the  finance  charge 
and  the  APR  disclosed  to  consumers  the 
costs  of  extras  that  consumers  are 
required  to  purchase  in  connection  with 
their  loans:  and  (3)  exclude  from  the 
amount  financed  disclosed  to 
consumers  the  costs  of  extras  that 
consumers  are  required  to  purchase  in 
connection  with  their  loans. 

The  pro(>osed  order  would  also 
prohibit  respondents  from  referring  to 
the  availability  of  any  extra  without  at 
the  same  time  disclosing  orally:  (1)  that 
the  consumer  has  already  been 
approved  for  the  loan.  (2)  the  amount  of 
the  loan.  (3)  that  the  extras  are  optional. 
(4)  that-the  consumer's  decision  about 
the  extras  does  not  affect  the  amount  of 
their  loan  or  whether  the  consumer  will 
receive  a  loan,  (5)  the  amount  of  the 
premium  or  fee  for  each  extra,  and  (6) 
that  Money  Tree  will  add  premiums  and 
fees  for  the  extras  to  the  consumer's 
loan  amount.  The  proposed  order  would 
further  require  respondents  to  provide 
future  customers  with  a  separate 
document  that  states,  inter  alia,  that  the 
consumer  has  already  been  approved  for 
the  loan  and  that  the  consumer  should 
not  sign  the  form  unless  they  want  to 
buy  one  of  the  extras.  The  proposed 
order  would  also  require  that 
respondents:  (a)  advise  rejected 
applicants  that  they  have  been  denied 
credit  in  whole  or  in  part  because  of 
information  in  a  consumer  report;  and 
(b)  give  rejected  applicants  the  name 
and  address  of  the  consumer  reporting 
agency  making  the  report. 

The  proposed  order  would  provide 
Money  Tree  customers  with  an 
opportimity  to  receive  refunds.  Under 
the  proposed  order,  Money  Tree  must 


offer  its  customers  an  opportimity  to 
cancel  the  credit-life  insurance,  credit- 
disabiUty  insurance,  and  accidental 
death  and  dismemberment  insurance 
written  on  their  loans  and  obtain  cash 
refunds  or  credits  to  their  accounts. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  its  terms. 
Donald  S.  Qaik, 
Secretary. 

(FR  Doc.  97-3911  Filed  2-14-97;  8:45  ami 
BNJJNQ  CODE  •7S0-01-M 


GENERAL  ACCOUNTING  OFRCE 

Federal  Accounting  Standards 
Advisory  Board 

Notice  of  Meeting 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463).  as  amended, 
notice  is  hereby  given  that  the  Federal 
Accoimting  Standards  Advisory  Board 
will  meet  on  Thursday.  February  27. 
1997.  fit)m  9:00  a.m.  to  4:00  p.m.  in 
room  7C13  of  the  General  Accounting 
Office  building.  441  G  St..  NW.. 
Washington.  DC. 

The  purpose  of  the  meeting  is  to 
discuss  (1)  the  appropriate  classification 
of  certain  Coast  Guard  cutters  and 
aircraft.  (2)  options  for  social  insurance 
programs.  (3)  the  cost-of-capital  work 
plan,  and  (4)  an  interpretation  issue 
from  the  Environmental  Protection 
Agency's  Superfund  Accounting  Branch 
related  to  proper  classification  of 
recoveries  of  clean-up  costs. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes.  Executive  Director.  750 
First  St..  NE..  Room  1001.  Washington, 
DC  20002,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  No.  92-463.  SecUon  10(a)(2).  86 
Stat  770,  774  (1972)  (current  version  at  5 
U.S.C.  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  February  11, 1997. 
Wendy  M.  Comes, 
Executive  Director. 

(FR  Doc.  97-3860  Filed  2-14-97;  8:45  am) 
HLUNO  COOK  Mie-ei-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  National  AIDS  Policy;  Notice 
of  Meeting  of  the  Presidentiai  Advisory 
Council  on  HIV/ACS  and  its 
Suboomiwitteot 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Presidential  Advisory  Council  on 
HTV/AIDS  on  April  5-6. 1997,  at  the 
Madison  Hotel,  Washington,  D.C.  The 
meeting  of  the  Presidential  Advisory 
Council  on  HIV/ AIDS  will  take  place  on 
Saturday,  April  5,  Sunday  April  6, 
Monday,  April  7  and  Tuesday,  April  8 
bom  8:30  am  to  5:30  pm  at  the  Madison 
Hotel,  1177  15th  Street,  N.W.. 
Washington,  D.C.  20005.  The  meetings 
%vill  be  open  to  the  public. 

The  purpose  of  the  subcommittee 
meetings  will  be  to  finalize 
recommendations  and  assess  the  status 
of  previous  recommendations  made  to 
th^  Administration.  The  agenda  of  the 
Presidential  Advisory  Council  on  HFV/ 
AIDS  will  include  presentations  from 
the  Council's  five  committees.  Research. 
Services,  Prevention,  ENschmination 
and  Prison  Issues. 

Daniel  C.  Montoya,  Office  of  National 
AIDS  Policy,  750  17th  Street,  N.W., 
Washington.  D.C.  20503,  Phone  (202) 
632-1090,  Fax  (202)  632-1096,  will 
furnish  the  meeting  agenda  and  roster  of 
committee  members  upon  request.  Any 
individual  who  r^uires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact 
Kimberly  Farrell  at  (301)  986-4870  no 
later  than  March  28. 

Dated:  February  5, 1997. 
Dntel  C.  Moitf  oya. 
Offtce  of  National  AIDS  Policy. 
|FR  Doc.  97-3825  Filed  2-14-97;  8:45  am] 
MJJNO  COM  »iH-ei-« 


Meeting  of  the  National  Bioethics 
Advisory  Commission  (NBAC),  Human 
Subjects  Subcommittee 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  given  of  the  third  meeting  of  the 
subcommittee  on  the  protection  of 
human  subjects  of  the  National 
Bioethics  Advisory  Commission.  The 
subcommittee  members  will  continue 
addressing  the  protection  of  the  rights 
and  welfare  of  human  subjects  in 
^  research.  The  meeting  is  open  to  the 
public  and  opportunities  for  statements 
by  the  public  will  be  provided. 
DATE:  Monday,  February  24, 1997,  8:00 
a.m.  to  4:30  p.m. 


LOCATION:  The  subcommittee  will  meet 
at  the  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD 
20814,  in  the  Versailles  I  Room,  at  the 
Mezzanine  level. 

SUPPt-EMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Executive  Order  12975  on  October  3, 
1995.  The  mission  of  the  NBAC  is  to 
advise  and  make  recommendations  to 
the  National  Science  and  Technology 
Coimcil  and  other  entities  on  bioethical 
issues  arising  from  the  research  on 
human  biology  and  behavior,  and  in  the 
applications  of  that  research  including 
clinical  applications. 

Tentative  Agenda 

The  subcommittee  will  continue 
discussion  of  current  approaches  to  the 
protection  of  human  subjects  by  Federal 
agencies;  special  protections  in  research 
on  cognitively  impaired  subjects; 
possible  topics  for  further  analysis, 
including  the  concept  of  vulnerability, 
community,  and  the  changing  context 
and  p>aradigm  of  research;  and  other 
related  issues. 

Public  Participation 

The  meeting  is  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space.  Members  of  the 
public  who  wish  to  present  oral 
statements  should  contact  the  Deputy 
Executive  Director  of  the  NBAC  by 
telephone,  fax  machine,  or  mail  as 
shown  below  as  soon  as  possible,  prior 
to  the  meeting.  The  Chair  of  the 
subcommittee  will  reserve  time  for 
presentations  by  persons  requesting  an 
opportunity  to  speak.  The  order  of 
speakers  will  be  assigned  on  a  first 
come,  first  serve  basis.  Individuals 
unable  to  make  oral  presentations  are 
encouraged  to  mail  or  fax  their 
comments  to  the  NBAC  at  least  two 
business  days  prior  to  the  meeting  for 
distribution  to  the  subcommittee 
members  and  inclusion  in  the  record. 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
contact  NBAC  staff  at  the  address  or 
telephone  number  listed  below  as  soon 
as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  D.  Hyatt-Knorr,  National 
Bioethics  Advisory  Commission,  MSC- 
7508,  6100  Executive  Boulevard,  Suite 
3C01,  Rockville,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  number 
301-480-6900. 


Dated:  February  11. 1997. 
Hanrietta  D.  Hyatt-KnorT, 
Deputy  Executive  Director,  National  Bioethics 
Advisory  Commission. 
[FR  Doc.  97-3862  Filed  2-14-97;  8:45  ami 
HLUNQ  COM  ttm^l-* 


Agency  for  Health  Care  Policy  and 
Research 

Nominations  of  Topics  for  Evidence 
based  Practice  Centers  (EPCs); 
Extension  for  Submission  of  Topic 
Nominations 

The  Agency  for  Health  Care  Policy 
and  Research  is  extending  the  time  of 
submission  for  nominations  of  topics  to 
March  24, 1997.  This  notice  was 
published  in  the  Federal  Register  on 
December  23, 1996  (61  FR  67554- 
67556). 

Dated:  February  10, 1997. 
Clifton  R.  Gavs, 

Administrator. 

(FR  Doc.  97-3920  Filed  2-14-97;  8:45  am) 

BIUJNG  COM  41M-M-M 


Centers  for  Disease  Control  and 
Prevention 

[Announcement  NumiMr  722] 

Intervention  Studies  for  Construction 
Safety  and  Health;  Availability  of 
Funds  for  Fiscal  Year  1997 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  announces  that  applications 
are  being  accepted  for  intervention 
projects  relating  to  occupational  safety 
and  health  in  the  construction  industry. 
Such  projects  are  intended  to  develop 
and  evaluate  the  effectiveness  of 
methods  or  approaches  for  preventing 
illnesses  and  injuries  among 
construction  workers.  Thus,  this 
announcement  is  not  intended  for 
traditional  hypothesis-testing  research 
projects  to  identify  and  investigate  the 
relationships  between  health  outcomes 
and  occupational  exposures  to 
hazardous  agents. 

CE)C  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
annoiuicement  is  related  to  the  priority 
area  of  "Occupational  Safety  and 
Health."  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
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WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act.  as  amended, 
Section  301(a)  (42  U.S.C.  241(a))  and  the 
Occupational  Safety  and  Health  Act  of 
1970.  Section  20(a)  (29  U.S.C.  669(a)). 
The  applicable  program  regulation  is  42 
CFR  part  52. 

Eligible  Applicants 

Eligible  applicants  include  non-profit 
and  for-profit  organizations, 
universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  State 
and  local  governments  and  small, 
minority  and/or  woman-owned 
businesses. 

Note:  An  organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  which  engages  in  lobbying  activities 
shall  not  be  eligible  to  receive  Federal  funds 
constituting  an  award,  grant,  contract,  loan, 
or  any  other  form. 

Smoke-Free  Woriqilace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Avalibility  of  Funds 

About  $500,000  is  available  in  fiscal 
year  (FY)  1997  to  fund  approximately  3 
project  grants.  The  amount  of  funding 
available  may  vary  and  is  subject  to 
change.  Awards  are  anticipated  to  range 
from  $150,000  to  $200,000  in  total  costs 
(direct  and  indirect)  per  year.  Awards 
are  expected  to  begin  oa  or  about 
September  30, 1997.  Awards  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  not  to  exceed  3 
years.  Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  fiinds. 

Background 

The  Bureau  of  Labor  Statistics 
reported  five  milUon  employees  in  the 
construction  sector  in  1994 
(Undercounting  in  this  sector  may  be 
significant  because  of  self-employment). 
The  construction  industry  is  considered  - 
one  of  the  most  hazardous  industries  in 
the  nation.  For  example,  there  were  only 
3.3  deaths  per  100,000  construction 
workers  in  the  Netherlands  in  1992 
compared  to  14  deaths  per  100.000 


construction  workers  in  the  United 
States.  More  fatalities  occur  in  the 
construction  industry  than  in  any  other 
industry.  The  construction  industry  also 
experiences  a  higher  incidence  rate  of 
nonfatal  injuries  and  illnesses  than 
workers  in  other  industries.  These 
injiu-ies  and  illnesses  can  also 
contribute  to  project  delays  and  lost 
productivity. 

Some  construction  groups  are  able  to 
achieve  substantially  lower  injury  rates 
than  the  national  average,  which  may  be 
the  result  of  interventions  that  are  not 
widely  known.  The  lost-time  injury  rate 
of  the  National  Constructors 
Association,  which  consists  of  several 
large  construction  contractors  in  the 
United  States,  was  less  than  1  per  100 
full-time  workers  in  1993  compared  to 
the  national  average  in  construction  of 
5.1  per  100  full-time  workers  in  1993.  In 
addition,  the  average  lost-time  injury 
rate  from  1988  to  1994  for  Army  Corps 
of  Engineers  construction  projects  was 
also  less  than  1  per  100  full-time 
workers.  The  average  workers' 
compensation  insurance  premiums  for 
all  workplaces  are  2.4%  of  payrolls.  In 
contrast,  workers'  compensation 
insiuance  premiums  in  construction 
workplaces  range  upwards  to  over  100% 
of  payrolls  such  as  in  very  hazardous 
iron  work  at  high  elevations.  All  of 
these  problems  are  influenced  by  the 
complexity  of  the  construction  work 
place:  Multiemployer  work  sites,  a 
mobile  workforce  (multiple  employers 
each  year),  a  continually  changing  work 
site  for  each  worker  in  both  location  and 
the  kind  of  work,  episodic  and 
potentially  high  exposures,  and  work  in 
inclement  weather. 

For  the  purposes  of  this 
announcement.  NIOSH  has  placed  a 
priority  on  intervention  and  control 
technology  research  in  the  construction 
industry.  NIOSH  is  encouraging 
intervention  research  to  assess  the 
effectiveness  of  policies,  regulations, 
education  and  training,  government  and 
private  outreach  programs,  and  new 
technology  in  preventing  disease  and 
injury.  Control  technology  research,  a 
form  of  intervention  research,  seeks  to 
prevent  work-related  diseases  and 
injuries  by  designing,  implementing, 
and  evaluating  measures  to  reduce 
occupational  hazards  at  their  source.  In 
reviewing  its  National  Program  for 
Occupational  Safety  and  Health  in 
Construction.  NIOSH  has  found  that 
solutions  to  problems  often  exist  (tools, 
technology,  and  best  safety  practices), 
but  they  are  not  adopted  at  the  work 
place.  Effective  interventions  can  lead  to 
reduced  injury  and  death  rates. 


Purpose 

NIOSH  seeks  to  prevent  work-related 
diseases  and  injuries  in  the  construction 
industry  by  designing,  implementing, 
and  evaluating  measures  to  reduce 
occupational  hazards.  If  prevention 
measures  are  not  currently  available, 
new  technologies  should  be  developed 
for  controlling  hazardous  exposures. 
Such  new  technologies  must  be 
evaluated  to  determine  that  the 
prevention  measures  are  feasible,  even 
for  smaller  businesses.  Intervention 
research,  of  which  control  technology  is 
a  part,  examines  the  utility  and  impact 
of  new  and  existing  preventive 
measures  in  the  workplace. 

Programmatic  Interest 

The  focus  of  these  grants  is  to 
facilitate  progress  in  preventing  adverse 
effects  among  construction  workers.  A 
project  that  is  proposed  to  develop  or 
test  the  efficacy  of  an  intervention 
should  be  designed  to  establish, 
discover,  develop,  elucidate,  or  confirm 
information  relating  to  occupational 
safety  and  health,  including  innovative 
methods,  techniques,  and  approaches 
for  solving  occupational  safety  and 
health  problems.  A  project  that  is 
proposed  to  demonstrate  the 
effectiveness  of  an  intervention  should 
address,  either  on  a  pilot  or  full-scale 
basis,  the  technical  or  economic 
feasibility  of  implementing  a  new/ 
improved  innovative  procedure, 
method,  technique,  or  system  for 
preventing  occupational  safety  or  health 
problems.  A  demonstration  project 
should  be  conducted  in  an  actual 
workplace  where  a  baseline  measure  of 
the  occupational  problem  will  be 
defined,  the  new/improved  approach 
will  be  implemented,  a  follow-up 
measure  of  the  problem  will  be 
documented,  and  an  evaluation  of  the 
benefits  will  be  conducted. 

The  overall  NIOSH  program  priorities, 
including  those  related  to  the 
construction  industry,  were  developed 
by  NIOSH  with  input  from  its  partners 
in  the  public  and  private  sectors  to 
provide  a  framework  to  guide 
occupational  safiety  and  health  research 
in  the  next  decade — not  only  for  NIOSH 
but  also  for  the  entire  occupational 
safety  and  health  community. 
Approximately  500  organizations  and 
individuals  outside  NIOSH  provided 
input  into  the  development  of  the 
National  Occupational  Research  Agenda 
(NORA).  This  attempt  to  guide  and 
coordinate  research  nationally  is 
responsive  to  a  broadly  perceived  need 
to  address  systematically  those  topics 
that  are  most  pressing  and  most  likely 
to  yield  gains  to  the  worker  and  the 
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nation.  Fiscal  constraints  on 
occupational  safety  and  health  research 
are  increasing,  making  even  more 
compelling  the  need  for  a  coordinated 
and  focused  research  agenda.  NIOSH 
intends  to  support  projects  that  facilitate 
progress  in  understanding  and 
preventing  adverse  effects  among  . 
workers. 

The  Agenda  identifies  21  research 
priorities.  These  priorities  reflect  a 
remarkable  degree  of  concurrence 
among  a  large  number  of  stakeholders. 
The  NORA  priority  research  areas  are 
grouped  into  three  categories:  Disease 
and  Injury,  Work  Envirorunent  and 
Workforce,  and  Research  Tools  and 
Approaches.  The  NORA  document  is 
available  through  the  NIOSH  Home 
Page;  http://www.cdc.gov/niosh/ 
nora.html. 

Consistent  with  NORA,  the  following 
are  high  priority  directions  for  research 
under  this  announcement.  Investigators 
may  also  apply  in  other  areas  related  to 
construction  safety  and  health,  but  the 
rationale  for  the  significance  of  the 
research  and  demonstrations  to 
construction  must  be  developed  in  the 
application. 

1.  Understand  how  economic  issues 
impact  the  acceptance  of  best  safety 
practices. 

2.  Understand  the  aspects  of  changing 
the  safety  culture  in  organizations, 
including  residential  and  other  small 
contractors. 

3.  Improve  the  health  and  safety 
aspects  of  construction  tools  and  of 
general  technology  development/ 
utilization. 

4.  Identify  effective  ways  to  obtain 
information  and  conduct  research  on 
non-union  workers  and  contractors. 

5.  Identify  training  techniques  that  are 
effective  in  causing  safe  work  practices 
to  be  adopted. 

6.  Investigate  mechanisms  that  lead  to 
nongovernmental  supjrort/funding  for 
regional  training  and  safety  and  health 
services. 

7.  Investigate  new  concepts  for  job- 
site  improvement  (such  as  scheduling  of 
deliveries,  material  location  and 
transport  in  vehicular  worker  traffic 
patterns,  etc.). 

8.  Identify  causes  of  dramatic 
differences  in  regional  injury  rates  for 
both  small  and  large  firms,  as  well  as 
union  and  non-union  operations. 

9.  Select  focus  areas  mat  will  be  of 
perceived  immediate  benefit  to  the 
customers.  (Based  upon  achievable 
benchmarks  in  construction  safety  and 
health,  the  NIOSH  program  priorities 
applicable  to  this  Program 
Announcement  are  to  reduce 
construction-related  deaths,  lost-time 
injuries  and  illnesses,  back  injuries,  eye 


injuries,  skin  disorders  or  diseases,  lead 
poisonings,  hearing  loss,  silicosis,  and 
asbestosis.) 

Potential  applicants  with  questions 
concerning  the  acceptability  of  their 
proposed  work  are  strongly  encouraged 
to  contact  the  programmatic  technical 
assistance  contact  listed  in  this 
announcement  in  the  section  WHERE  TO 
OBTAIN  AOOmONAL  INFORMATION. 

Reporting  Requirements 

Progress  reports  are  required  annually 
as  part  of  the  continuation  application 
(75  days  prior  to  the  start  of  the  next 
budget  period).  The  annual  progress 
reports  must  contain  information  on 
accomplishments  during  the  previous 
budget  period  and  plans  for  each 
remaining  year  of  the  project.  Financial 
status  reports  (FSR)  are  required  no  later 
than  90  days  after  the  end  of  the  budget 
period.  The  final  performance  and 
financial  status  reports  are  required  90 
days  after  the  end  of  the  project  period. 
The  final  performance  report  should 
include,  at  a  minimum,  a  statement  of 
original  objectives,  a  stunmary  of 
research  methodology,  a  summary  of 
positive  and  negative  findings,  and  a  list 
of  publications  resulting  from  the 
project.  Research  papers,  project  reports, 
or  theses  are  acceptable  items  to  include 
in  the  final  report.  The  final  report 
should  stand  alone  rather  than  citing  the 
original  application.  Three  copies  of 
reprints  of  publications  prepared  under 
the  grant  should  accompany  the  report. 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  for  completeness  and 
responsiveness.  Applications 
determined  to  be  incomplete  or 
unresponsive  to  this  aimouncement  will 
be  returned  to  the  applicant  without 
further  consideration.  If  the  proposed 
project  involves  organizations  or 
persons  other  than  those  affiliated  with 
the  applicant  organization,  letters  of 
support  and/or  cooperation  must  be 
included. 

Applications  that  are  complete  and 
responsive  to  the  announcement  will  be 
reviewed  by  an  initial  review  group  in 
which  applications  will  be  determined 
to  be  competitive  or  non-competitive 
based  on  their  technical  merit  relative  to 
other  applications  received. 
Applications  determined  to  be  non- 
competitive will  be  withdrawn  from 
further  consideration  and  the  principal 
investigator/program  director  and  the 
official  signing  for  the  applicant 
organization  will  be  promptly  notified. 
Applications  judged  to  be  competitive 
will  be  discussed  and  assigned  a 
priority  score. 


Review  criteria  for  technical  merit  are 
as  follows: 

1.  Technical  significance  and 
originality  of  proposed  project. 

2.  Appropriateness  and  adequacy  of 
the  study  design  and  methodology 
proposed  to  carry  out  the  project. 

3.  Qualifications  and  research 
experience  of  the  Principal  Investigator 
and  staff,  particularly  but  not 
exclusively  in  the  area  of  the  proposed 
project. 

4.  Availability  of  resources  necessary 
to  perform  the  project. 

5.  Documentation  of  cooperation  fit)m 
industry,  unions,  or  other  participants 
in  the  project,  where  applicable. 

6.  Adequacy  of  plans  to  include  both 
sexes  and  minorities  and  their 
subgroups  as  appropriate  for  the 
scientific  goals  of  the  project  (Plans  for 
the  recruitment  and  retention  of  subjects 
will  also  be  evaluated.). 

7.  Appropriateness  of  budget  and 
period  of  support. 

8.  Human  Subjects — Procedures 
adequate  for  the  protection  of  human 
subjects  must  be  documented. 
Recommendations  on  the  adequacy  of 
protections  include:  (1)  Protections 
appear  adequate  emd  there  are  no 
comments  to  make  or  concerns  to  raise. 
(2)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
human  subjects,  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

Secondary  review  criteria  for 
programmatic  importance  are  as 
follows: 

1.  Results  of  the  initial  review. 

2.  Magnitude  of  the  problem  in  terms 
of  numbers  of  workers  affected. 

3.  Severity  of  the  disease  or  injury  in 
the  worker  population. 

4.  Usefulness  to  applied  technical 
knowledge  in  the  evaluation,  or  control 
of  construction  safety  and  health 
hazards. 

5.  Degree  to  which  the  project  can  be 
expected  to  yield  or  demonstrate  results 
that  will  be  useful  on  a  national  or 
regional  basis. 

Applicants  will  compete  for  available 
funds  with  all  other  approved 
applications.  The  following  will  be 
considered  in  making  funding 
decisions: 

1.  Quality  of  the  proposed  project  as 
determined  by  peer  review. 

2.  Availability  of  funds. 

3.  Program  balance  among  priority 
areas  of  the  announcement. 
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Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  S3rstein  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.262. 

Other  Requirements 

Human  Subjects 

The  applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurances  must  be  provided 
to  demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Women  and  Racial  and  Ethnic 
Minorities 

It  is  the  policy  of  the  CDC  to  ensure 
that  women  and  racial  and  ethnic 
groups  will  be  included  in  CDC 
supported  research  projects  involving 
human  subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  AppUcants  shall 
ensure  that  women  and  racial  and 
ethnic  minority  populations  are 
appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  not  feasible,  this  situation  must  be 
explained  as  part  of  the  application.  In 
conducting  the  review  of  applications 
for  scientific  merit,  review  groups  will 
evaluate  proposed  plans  for  inclusion  of 
minorities  and  both  sexes  as  part  of  the 
scientific  assessment  and  assigned 
score.  This  poUcy  does  not  apply  to 
research  studies  when  the  investigator 
cannot  control  the  race,  ethnicity  and/ 
or  sex  of  subjects.  Further  guidance  to 
this  poUcy  is  contained  in  the  Federal 
Register,  Vol.  60,  No.  179,  Friday, 
September  15, 1995,  pages  47947- 
47951. 


Application  SulHnission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  from 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B,  "Applications").  It  should  be 
postmarked  no  later  than  March  14, 
1997.  The  letter  should  identify  the 
announcement  number,  name  of 
principal  investigator,  and  specify  the 
priority  area  to  be  addressed  by  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  CDC  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  prior  to 
application  submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
(OMB  Niunber  0925-0001)  and  adhere 
to  the  ERRATA  Instruction  Sheet  for 
Form  PHS-398  contained  in  the  grant 
application  kit.  Please  submit  an 
original  and  five  copies  on  or  before 
May  14, 1997  to:  Ron  Van  Duyne,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  321,  MS- 
E13,  Atlanta,  GA  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  a  deadline  if  they  are  either: 

A.  R^eived  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  the  review  process.  Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be  accepted 
as  proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  above  are  considered  late 
appUcations  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  your  name,  address,  and 
telephone  number  and  will  need  to  refer 
to  Announcement  722.  You  will  receive 
a  complete  program  description, 
information  on  application  procedures, 
and  application  forms.  In  addition,  this 
announcement  is  also  available  through 
the  CDC  Home  Page  on  the  Internet.  The 


address  for  the  CDC  Home  Page  is  http:/ 
/www.cdc.gov.  If  you  have  questions 
after  reviewing  the  contents  of  all  the 
documents,  business  management 
technical  assistance  may  be  obtained 
from  Georgia  Jang,  Gr«nts  Management 
Specialist,  Grants  M&nagement  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE.. 
MS-^13.  Atlanta,  GA  30305,  telephone 
(404)  842-6796;  fax:  404-842-6513; 
internet:  glj2@cdc.gov.  Programmatic 
technical  assistance  may  be  obtained 
from  Roy  M.  Fleming,  Sc.D.,  Associate 
Director  for  Grants,  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road, 
NE.,  Building  1,  Room  3053.  MS-D30, 
Atlanta,  GA  30333,  telephone  404-639- 
3343;  fax:  404-639-4616;  internet: 
rmf2@cdc.gov. 

Please  Refier  to  Announcement  Number 
722  When  Requesting  Information  and 
Submitting  an  Application. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report,  Stock  No.  01 7-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington,  EX:  20402-9325. 
telephone  (202)  512-1800. 

Dated:  February  11. 1997. 
Diane  D.  Porter, 

Acting  Director,  National  Institute  for 
Occupational  Safety  and  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
IFR  Doc.  97-3909  Filed  2-14-97;  8:45  am] 

BILUNO  COM  41«»-1«-P 


Food  and  Drug  Administration 

Advisory  Committees;  Tentative 
Schedule  of  Meetings  for  1997 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schedule  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  1997.  At  the  request  of 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner),  the  Institute  of 
Medicine  (the  lOM)  conducted  a  study 
of  the  use  of  FDA's  advisory 
committees.  The  lOM  recommended 
that  the  agency  publish  an  annual 
tentative  schedule  of  its  meetings  in  the 
Federal  Register.  In  response  to  that 
recommendation.  FDA  is  pubUshing  ita 
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annual  tentative  schedule  of  meetings 
for  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-827- 
4820. 

SUPPLEMENTARY  INFORMATION:  The  lOM, 
at  the  request  of  the  Commissioner, 
undertook  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report, 


the  lOM  recommended  that  FDA  adopt 
a  policy  of  publishing  an  advance  yearly 
schedule  of  its  upcoming  public 
advisory  committee  meetings  in  the 
Federal  Register.  FDA  has  implemented 
this  recommendation.  A  tentative 
schedule  of  forthcoming  meetings  will 
be  published  annually  in  the  Federal 
Register.  The  annual  publication  of 
tentatively  scheduled  advisory 
committee  meetings  will  provide  both 
advisory  committee  members  and  the 
public  with  the  opportunity,  in  advance. 


to  schedule  attendance  at  FDA's 
upcoming  advisory  committee  meetings. 
The  schedule  is  tentative  and 
amendments  to  this  notice  will  not  be 
published  in  the  Federal  Register.  FDA 
will,  however,  publish  a  Federal 
Register  notice  at  least  15  days  in 
advance  of  each  upcoming  advisory 
committee  meeting,  announcing  the 
meeting  (21  CFR  14.20). 

The  following  list  announces  FDA's 
tentatively  scheduled  advisory 
committee  meetings  for  1997: 


^ 


Committee  name 


Dates  of  meetings 


Hotline  code 


OFFICE  OF  THE  COMMISSIONER 

Science  Board  to  ttie  Food  and  Drug  Administration 

CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 
Aflergenic  Products  Advisory  Conrvnittee 

Biological  Response  Modifiers  Advisory  Committee 


Blood  Products  Advisory  Committee 


Transmissible  Spongiform  Encephalopathies  Advisory  Committee 
_JVtaccines  and  Related  Biological  Products  Advisory  Committee 


CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 
Advisory  Committee  for  Ptiarmaceutical  Science 

Advisory  Commitlee  for  Reproductive  Health  Drugs 
Anesthetic  and  Life  Support  Drugs  Advisory  Commitlee 

Anti-Infective  Drugs  Advisory  Committee 


Antiviral  Drugs  Advisory  Committee 


Arthritis  Advisory  Committee 


Cardiovascular  and  Renal  Drugs  Advisory  Committee 


Dermatoiogic  and  Ophthalmic  Drugs  Advisory  Committee 


Drug  Abuse  Advisory  Committee 


Endocrinotogic  and  Metaboic  Drugs  Advisory  Committee 


March  13 12603 

May  14 
November  5 

April  17-18 12388 

September  29-30 

January  30  12388 

May  6-7 
July  24-25 
October  16-17 

March  13-14 12388 

June  19-20 

September  18-19 

December  11-12 

To  be  anrxxjnced  (presently,  committee  is  unstaffed)      12388 

January  30  _ 12388 

March  14 
April  10-11 
July  10-11 
October  27-28 

May  7-8 12539 

August  20-21 

June  5-6  12537 

March  27-28 12529 

May  22-23 

September  17-18 

January  22  (joint  meeting  with  Nonprescription  Drugs     12530 

Advisory  Committee) 
March  5-7 
July  24-25 
November  20-21 

February  21  12531 

April  24-25 
September  11-12 

February  4-5 12532 

March  18-19 

May  6-7 

July  22-23 

November  4-5 

January  23  (joint  meeting  with  Nonprescription  Dmgs     12533 

Advisory  Committee) 
February  27-28 
June  26-27 
October  23-24 

April  17-18 12534 

July  17-18 
September  15-16 
November  1^14 

February  10-11  12535 

June  9-10 

(November  20-21 

February  20-21  12536 
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Committee  name                                                                  Dales  of  meetings 

MBFCn  £9-i!o 
/^  14-15 

May  13-14 
July  10-11 
AugM(2l-22 
Oaplwwbw' 22-23 

November  20-21 

Gaslroinlestinal  Drugs  Advisory  Committoo  September  18-19  ....    12538 

Decewtier  2 

Medk»i  Imaging  Drugs  Advisory  Committee  March  6-7 „ 12540 

Nonprescription  Drugs  Advisory  Committee  JarHiary  22  Qoinl  meeting  with  Anli-Mactive  Drugs         12541 

Advisory  Committoe) 
January  23  Ooini  meeting  with  Cardnvaicular  and 
Rertal  Drugs  Advisory  Committoe) 
~  l^larch  17-19 
May  13-14  (with  representation  from  Endocrinotogic 
and  Mataboic  Drugs  Advisory  Committee) 

Oncologic  Drugs  Advisory  Committee  March  7 12542 

May  1-2 
June  23-24 

Peripheral  and  Central  Nervous  System  Drugs  Advisory  Commitlee     June  26^7 „ „..    12543 

Psychopharmacologic  Drugs  Advisory  Committee  July  14-16 12544 

August4-5 
Novell  t)er  S-7 

Pulmonary-Alergy  Drugs  Advisory  Committee  April  10-11  —    12545 

CENTER  FOR  FOOD  SAFETY  AND  APPLIED  NUTRITION 

Food  Advisory  Committee  March  20-21  _. 10564 

May  21-23 
July  30-31  and 

August  1 
September  24-26 
November  19-21 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 

Device  Giood  Manufacturing  Practice  Advisory  Committee  No  meetings  planned 12398 

Medical  Devices  Advisory  Corrvnittee  ~ — 

Anesthesiology  and  Respiratory  Therapy  Devices  Panel  June  6  „ —    12624 

Septembers 

NoverTt)er21 
Cirbulatory  System  Devices  Panel  June  16  12625 

November  17                                    ■« 
Clinical  Chemistry  and  Clinical  Toxicology  Devices  Panel  March  20-21  12614 

Mays 

July  24-25 

September  25-26 
Dental  Products  Panel  February  12 -..    12518 

May  21-23 

July  14-16 

November  3—5 
Ear.  Nose,  and  Throat  Devices  Panel  May  20-21 —    12522 

October  22-23 

December  11-12 
Gastroenterology-Urology  Devices  Panel  January  16 -..    12523 

May  1-2 

August  7-8 

Novemijer  6-7 
General  and  Plastic  Surgery  Devices  Panel  May  5-6 —    12519 

August  4-5 

November  3-4 
General  Hospital  and  Personal  Use  Devices  Panel  June  2-3 12520 

September  15-16 

November  13-14 
Hematology  and  Pathology  Devices  Panel  June  26-27 12515 

September  4-5 

November  20-21 
Immunology  Devices  Panel  June  13 12516 

SepterT4)er  19 

Decembers 
Microbiology  Devices  Panel  June  19-20 12517 

September  11-12 
Neurological  Devices  Panel  March  14 - 12513 

June  27 
Obstetrics-Gynecology  Devices  Panel  April  14-15 12524 
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CofTvnittoo  name 


OpMhaknic  Devices  Panel 


OrtKopedte  and  RetwbiteBon  Devices  Panel 


neflnlr)(jM"  fil  Devices  Panel 


Marfwnography  Quality  Assurance  Advisory  Committee 


Technical  Electronic  Product  Radiation  Safety  Standards  Comnil- 
toe 
CENTER  FOR  VETERINARY  MEDICINE 

Veterinary  Medicine  Advisory  Committee 
NATIONAL  CENTER  FOR  TOXICOLOGICAL  RESEARCH 

AcMeory  Committee  on  Special  Studies  Relating  to  the  Possible 
Long-Term  Healtti  Effects  of  Phenoxy  Hert)icides  and  Contami- 
(Ranch  Hand  Ac^isory  Committee) 


Science  Advisory  Board  to  the  National  Center  for  Toxicological  Re- 
search 


Dates  of  meetings  Hotline  code 

July  14-15 
October  6-7 

January  13-14 12396 

March  27-28 
July  10-11 
October  20-21 

March  6-7 _. 12521 

June  9-10 
October  15-16 

Febmary  24 „ „ ....„ 12526 

May  12 
August  18 
November  17 

January  13-15 12397 

August  18-20 

November  3-5 

April  8-9 - 12399 

May  13-14 12546 

September  15-16 12560 

June  4-6  „    12559 


FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
will  be  updated  when  such  changes  are 
made. 

Dated:  February  7, 1997. 
MkhMi  A.  FriadiDaB, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-3821  Filed  2-14-97;  8:45  ami 
I  COM  41«0-«1-r 


Health  Care  Financing  Administration 
HCFA-P-15A 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  the  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

HCFA-P-15A  Type  of  Information 
Collection  Request:  Extension  of 
currently  approved  collection;  Title  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey 


Supplement-Round  18;  Form  No.: 
HCFA-T-15A;  t/se.The  Office  of  the 
Actuary,  HCFA,  conducts  the  Medicare 
Current  Beneficiary  Survey  (MCBS) 
through  personal  interviews  of  a 
random  sample  of  Medicare 
beneficiaries.  When  sampled  persons 
are  found  to  reside  in  a  long-term  care 
facility,  interviewers  use  a  version  of  the 
questionnaire  which  is  specially 
designed  to  obtain  data  about  the 
beneficiary's  health  care  from 
knowledgeable  staff  members.  We  are 
preparing  to  convert  the  facility 
interview  from  a  hard — copy 
questionnaire  to  a  Computer  Assisted 
Personal  Interviewing  (CAPI)  format, 
beginning  in  May,  1997.  CAPI.  which 
we  are  currently  using  in  the 
community  interviews,  increases  the 
accuracy  of  the  interview  process  by 
automating  skip  patterns,  customizing 
questions,  creating  computed  variables 
such  as  a  time  line  of  residence  history, 
and  automatically  checking 
completeness  and  consistency  of 
responses.  Concurrently,  we  are 
modifying  some  of  the  questions  we 
currently  use  in  the  facility  interview  to 
make  them  more  comparable  to  those  in 
other  surveys,  particularly  the  Medical 
Expenditure  Panel  Survey  (MEPS). 
These  modifications  are  responsive  to 
the  President's  initiative  toward 
consistency  and  integration  among 
surveys;  Frequency:  Annually;  Affected 
Public:;  Number  of  Respondents:  1,900; 
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Total  Annual  Responses:  1,900;  Total 
Annual  Hours:  1,900. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Hiunan  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  February  10,-1997. 
Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doc.  97-3893  Filed  2-14-97;  8:45  am) 
BIUJNQ  COM  4120-03-P 


Health  Resources  and  Services 
Administration 

Special  Project  Grants  and 
Cooperative  Agreement;  Maternal  and 
Child  Health  (MCH)  Services; 
Community  integrated  Service 
Systems  (CISS)  Set>Aside  Program 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA). 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  HRSA  announces  that 
approximately  $2.3  million  in  fiscal 
year  (FY)  1997  funds  will  be  available 
for  giants  for  Maternal  and  Child  Health 
(MCH)  Commiuiity  Integrated  Service 
Systems  grants  to  support  strategies  for 
reducing  infant  mortality  and  improving 
the  health  of  mothers  and  children 
through  development  and  expansion  of 
successful  commiuiity  integrated  service 
systems.  These  community  integrated 
service  systems  are  public-private 
partnerships  of  community  health  and 
other  related  organizations  and 
individuals  working  collaboratively  to 
use  community  resources  to  address 


community-identiBed  health  problems. 
Awards  are  made  under  the  program 
authority  of  section  502(b)(1)(A)  of  the 
Social  Security  Act,  the  CISS  Federal 
Set-Aside  Program.  Within  the  HRSA, 
QSS  projects  are  administered  by  the 
Maternal  and  Child  Health  Bureau 
(MCHB). 

Of  the  approximately  $9.8  miUion 
available  for  all  CISS  activities  in  FY 
1997.  about  $2.3  million  will  be 
available  to  support  approximately  33 
new  and  competing  renewal  projects  at 
an  average  of  about  $69,700  per  award 
for  a  one-year  period.  The  remaining 
funds  will  be  used  to  continue  existing 
CISS  projects  and  for  other  activities  in 
support  of  overall  CISS  program  goals. 
The  actual  amounts  available  for  awards 
and  their  allocation  may  vary, 
depending  on  unanticipated  program 
requirements  and  the  volume  and 
quality  of  appUcations.  Awards  are 
made  for  grant  periods  which  generally 
run  from  1  up  to  4  years  in  duration. 
Funds  for  CISS  awards  are  appropriated 
by  Public  Law  104-208. 

The  PubUc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set-Aside  Program  addresses 
issues  related  to  the  Healthy  People 
2000  objectives  of  improving  maternal, 
infant,  child  and  adolescent  health  and 
developing  service  systems  for  children 
with  special  health  care  needs,  Potential 
appUcants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Healthy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-1)  through  the 
Superintendent  of  Dociunents, 
Government  Printing  Office, 
Washington.  DC  20402-9325 
(telephone:  202-512-1800). 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  non-use  of 
all  tobacco  products.  In  addition.  Public 
Law  103-227,  the  Pro-Children  Act  of 
1994,  prohibits  smoking  in  certain 
facilities  (or  in  some  cases,  any  portion 


of  a  fadUty)  in  which  regular  or  routine 
education,  library,  day  care,  health  care 
or  early  childhood  development 
services  are  provided  to  children. 

ADDRESSES:  Federal  Register  notices 
and  application  guidance  for  MCHB 
programs  are  available  on  the  World 
Wide  Web  via  the  Internet  at  address: 
http://www.os.dhhs.gov/hrsa/mchb. 
Click  on  the  file  name  you  want  to 
download  to  your  computer.  It  will  be 
saved  as  a  self-extracting  (Macintosh  or) 
WordPerfect  5.1  file.  To  decompress  the 
file  once  it  is  downloaded,  type  in  the 
file  name  followed  by  a  <Tetum>.  The 
file  will  expand  to  a  WordPerfect  5.1 
file. 

For  applicants  for  CISS  grants  and 
cooperative  agreements  who  are  unable 
to  access  application  materials 
electronically,  a  hard  copy  may  be 
obtained  from  the  HRSA  Grants 
AppUcatioq  Center.  AppUcants  for  CISS 
research  grants  will  use  PHS  form  398, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  0925-0001.  AppUcants  for  all 
other  aSS  awards  will  use  revised  PHS 
form  5161-1.  approved  under  OMB 
clearance  number  0937-0189.  Requests 
should  specify  the  category  or  categories 
of  activities  for  which  an  appUcation  is  . 
requested  so  that  the  appropriate  forms, 
information  and  materials  may  be 
provided.  The  Center  may  be  contacted 
by:  Telephone  Number:  1-888-300- 
HRSA,  FAX  Number:  301-309-0579,  E- 
mail  Address: 

HRSA.GAC®ix.netcom.com.  Completed 
appUcations  should  be  returned  to: 
Grants  Management.  Officer.  HRSA 
Grants  AppUcation  Center,  40  West 
Gude  Drive,  Suite  100,  Rockville, 
Maryland  20850.  Please  indicate  the 
appropriate  CFDA  *  for  the  appUcation 
being  submitted  (see  table  below). 

DATES:  Potential  appUcants  are  invited 
to  request  application  packages  for  the 
particular  program  category  in  which 
they  are  interested,  and  to  submit  their 
appUcations  for  funding  consideration. 
Deadlines  for  receipt  of  appUcations  - 
differ  for  the  several  categories  of  grants. 
These  deadlines  are  as  follows: 


Competitive  Grants  for  Community  Integrated  Service  Systems  (CISS)  Federal  Set-Aside  Program 
Anticipated  Deadline,  Award,  Funding,  and  Project  Period  Informatkdn,  by  Category  FY  1997 


CFDA  No. 

Funding  source  category 

Application  deadline 

Est  num- 
ber of 
awards 

Est  amounts 
available 

Project  pe- 
riod 
(years) 

93.1 10(V)  „. 

Healthy  Tomorrows  Partner- 
ship for  Children. 

CISS  Research  Grants  

Maternal  and  ChiM  Health 
Provider  Partnership  Coop- 
erative Agreement 

/Vpril  17, 1997 

10 

2 

1 

$500,000  

600.000  

5 

93.1 10(/VN) 

July  1,1997  

May  13. 1997 

5 

93.1 10(AP) 

200.000  

5 
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CoMPETmvE  Grants  for  Community  Integrated  Service  Systems  (CISS)  Federal  Set-Aside  Program 
Anticipated  Deadline,  Award,  Funding,  and  Project  Period  Information,  by  Category  FY  1997— Continued 


CFDANo. 

Fundng  source  category 

Application  deadline 

EsL  num- 
ber of 
awards 

Est  amounts 
available 

Project  pe- 
riod 
(years) 

93.11  (HAR) 

CISS  Local/State  Community 
Organization  Grants. 

April  30, 1997 

20 

1  milion 

4 

Applications  will  be  considered  to 
have  met  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date,  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  Applicants  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service,  or  obtain  a  legibly  dated  U.S. 
Postal  Service  postmark.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.  Late 
applications  will  be  retimied  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to  the 
contact  persons  identified  below  for 
each  category  covered  by  this  notice. 
Requests  for  information  concerning 
business  management  issues  should  be 
directed  to:  Sandra  Perry,  Grants 
Management  Officer  (GMO),  Maternal 
and  dhild  Health  Bureau,  5600  Fishers 
Lane.  Room  18-12,  Rockville.  Maryland 
20857,  telephone:  301-443-1440. 

SUPPLEMENTARY  INFORMATION: 

Program  Background  and  Objectives 

Public  Law  101-239,  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(OBRA  1989)  provided  for  a  new  set- 
aside  program  under  the  MCH  Block 
Grant  that  would  be  activated  when  the 
annual  appropriation  for  title  V  exceeds 
$600  million.  This  has  become  known 
as  the  CISS  program.  The  program  seeks 
to  reduce  infant  mortality  and  improve 
the  health  of  mothers  and  children, 
including  those  living  in  rural  areas  and 
those  having  special  health  care  needs, 
through  project  support  for 
development  and  expansion  of 
strategies  which  have  proved  successful 
in  helping  communities  to  achieve 
integrated  service  systems. 

OBRA  1989  also  provided  the 
conceptual  framework  for  strengthening 
Federal-State  partnerships  under  the 
MCH  Block  Grant.  States  are  now 
expected  to  work  with  their  Federal  and 
local  partners  to  promote  development 
of  comprehensive,  conununity-based 
systems  of  health  and  related  services 
which  can  assure  family-centered, 
cultuirally  competent,  coordinated  care 
for  childjren  and  their  famihes. 


ass  Phase  I  (FY  92-95)  featured 
support  of  demonstrations  of  one  or 
more  Congressionally-designated 
service  delivery  strategies:  Home 
visiting  activities;  provider  participation 
in  publicly  funded  programs;  one  stop 
shopping  service  integration  projects; 
not-for-profit  hospital/community  based 
initiatives;  MCHB  projects  serving  rural 
populations;  and  outpatient  and 
community  based  program  alternatives 
to  inpatient  institutional  care  for 
children  with  special  health  care  needs. 
These  service  delivery  demonstrations 
served  as  focal  points  or  platforms  from 
which  linkages  were  established  with  a 
variety  of  agencies,  laying  the 
foundation  for  a  local  system  of  delivery 
of  services. 

Initial  QSS  grants  funded  in  FY  1992 
were  required  to  use  at  least  one  of  the 
above-listed  six  strategies  to  achieve 
program  objectives.  In  FY  1993,  CISS 
grants  were  directed  toward  developing 
and/or  expanding  successful 
community  integrated  service  systems 
using  at  least  one  of  the  six  strategies. 
Priority  was  given  to  projects  which 
could  demonstrate  a  high  likelihood  of 
having  continuing  support  beyond  the 
federal  grant  period  and  strong 
community  based  public/private 
organizational  collaboration,  including 
participation  of  the  local  coimty/ 
municipal  health  departments,  the  State 
MCH  and  CSHCN  programs,  and,  where 
they  exist,  community  and  migrant 
health  centers. 

In  FY  1994  and  1995  QSS  grants 
supported  Home  Visiting  for  At-Risk 
Families  (HVAF).  in  collaboration  with 
the  Administration  for  Children  and 
Families"  (ACF)  Family  Preservation 
and  Support  Program.  The  purpose  of 
the  CISS/HVAF  was  to  assist  State  MCH 
programs  to  emphasize  the  home 
visiting  model  as  an  important 
component  of  care.  The  CISS/HVAF 
grants  were  used  to  support 
development  of  an  enhanced  health 
component  in  the  ACF's  Five  Year  State 
Plans  for  Family  Preservation  and 
Family  Support  Services. 

Prior  to  establishing  the  CISS-Phase  II 
program  priorities  for  FY  1996  and 
beyond,  feedback  was  solicited  fivm 
members  of  the  MCH  community,  the  41 
current  CISS  grantees,  and  the  MCH- 


ACF  Technical  Assistance  Group,  a 
working  group  of  senior  State  and 
Federal-level  child  health,  welfare, 
social  services,  and  child  care  officials. 
In  FY  1996,  MCHB  began  QSS-Phase  U. 
using  a  variety  of  approaches  to 
implement  the  local  systems  integration 
activities  developed  in  Phase  I. 

Again  in  FY  1997,  CISS  funds  will 
support  local  systems  integration 
activities.  CISS  funds  will  also  be 
available  in  FY  1997  for  Community- 
Based  Intervention  Research  Grant 
projects,  which  seek  to  generate  new 
knowledge  on  early  intervention 
services  models  and  on  how  to  integrate 
these  models  into  existing  systems  of 
care  at  the  community  level  while 
sustaining  the  essential  nature  and 
demonstrated  effectiveness  of  the 
original  prototypes.  In  addition,  FY 
1997  QSS  funds  will  be  available  to 
fund  Healthy  Tomorrows  projects, 
which  encourage  support  from  the 
private  sector  to  form  conununity-based 
partnerships  to  coordinate  preventive 
health  resources  for  pregnant  women, 
infants,  and  children.  QSS  funds  will 
also  support  a  cooperative  agreement 
aimed  at  enhancing  private-public 
partnerships  to  restructure  and  improve 
perinatal  health  services  in 
communities. 

Program  Goal 

The  goal  of  the  QSS  program  is  to 
enhance  development  of  service  systems 
at  the  community  level  capable  of 
addressing  the  physical,  psychological, 
social  well-being,  and  related  needs  of 
pregnant  women,  infants,  and  children, 
including  children  with  special  health 
care  needs  and  their  famihes.  QSS 
projects  assist  communities  to  better 
meet  consiuner-identified  needs,  fill 
gaps  in  services,  reduce  duphcation  of 
effort,  coordinate  activities,  increase 
availability  of  services,  improve 
efficiency,  and  enhance  quality  of  care. 
Programs  must  be  developed  in 
collaboration  and  coordination  with  the 
State  MCH  Services  Block  Grant 
programs  and  State  efforts  in 
commimity  systems  development. 
Where  appropriate,  programs  shpuld  be 
coordinated  with  other  HRSA-funded 
programs  that  build  community 
infrastructure  in  the  respective  States. 
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Eligible  Applicants 

Any  public  or  private  entity, 
including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b),  is  eligible  to  apply  for  grants  or 
cooperative  agreements  for  project 
categories  covered  by  this 
announcement.  As  noted  in  the  Funding 
Categories  section  below,  based  on  the 
subject  matter  of  particular  categories  or 
subcategories,  applications  may  be 
encouraged  from  applicants  with  a 
specified  area  of  expertise.  In  addition, 
special  funding  considerations  may 
apply  to  certain  categories  or 
subcategories. 

Funding  Categories 

QSS  funds  are  available  for  4 
categories  of  projects  this  year:  Healthy 
Tomorrows  Partnerships  for  Children; 
ass  Research  Grants;  Maternal  and 
Child  Health  Provider  Partnership 
Cooperative  Agreement;  and  CISS 
Local/State  Community  Organization 
Grants. 

Category  1 :  Healthy  Tomorrows 
Partnership  for  Children  (CFDA 
»93.110V) 

•  Narrative  Description  of  this 
Competition:  This  program  supports 
projects  for  mothers  and  children  that 
improve  access  to  health  services  and 
utilize  preventive  strategies.  The 
initiative  encourages  additional  support 
from  the  private  sector  and  from 
foundations  to  form  community-based 
partnerships  to  coordinate  health 
resources  for  pregnant  women,  infants, 
and  children.  Proposals  are  invited  in 
the  following  priority  program  areas:  (1) 
Local  initiatives  that  are  community- 
based,  family-centered,  comprehensive 
and  culturally  relevant  and  improve 
access  to  health  services  for  infants, 
children,  adolescents,  or  CSHCN;  and 
(2)  initiatives  which  show  evidence  of  a 
capability  to  meet  cost  participation 
goals  for  securing  funds  for  the  second 
and  sequential  years  of  the  project. 

•  Estimated  Amount  of  this 
Competition:  $500,000. 

•  Number  of  Expected  Awards:  10. 

•  Funding  Priorities  and/or 
Preferences:  In  the  interest  of  equitable 
geographical  distribution,  special 
consideration  for  funding  will  be  given 
to  projects  from  States  without  a 
currently  funded  Healthy  Tomorrows 
project.  These  States  are  identified  in 
the  application  guidance. 

•  Evaluation  Criteria:  See  Criteria  for 
Review;  application  guidance  materials 
will  specify  final  criteria. 

•  Apphcation  Deadlines:  April  17, 
1997. 

•  Con  tocf  Person;  Latrida  C. 
Robertson,  telephone:  301-443-6041. 


Category  2:  CISS  Community-Based 
Intervention  Research  (CFDA  §110AN) 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  these 
projects  is  to  support  research  on  CISS- 
sponsored  early  intervention  services 
programs  within  the  context  of 
developing  and  expanding  local  service 
delivery  systems.  The  intent  is  to 
generate  new  knowledge  on  early 
intervention  services  models  and  on 
how  to  integrate  these  models  into 
existing  systems  of  care  at  the 
community  level  while  sustaining  the 
essential  nature  and  demonstrated 
effectiveness  of  the  original  prototypes. 

•  Eligible  Organizations:  Eligible 
applicants  are  public  or  nonprofit 
institutions  of  higher  learning  and 
public  or  nonprofit  private  agencies  and 
organizations  engaged  in  research  or  in 
maternal  and  child  health  or  children 
with  special  health  care  needs 
programs. 

•  Estimated  Amount  of  this 
Competition:  $600,000. 

•  Number  of  Expected  Awards:  2. 

•  Evaluation  Criteria:  See  Criteria  for 
Review;  application  guidance  will 
specify  final  review  criteria. 

•  Application  Deadline:  ]\x\y  1. 1997. 

•  Contact  Person:  Contran  Lamberty, 
Dr.  P.H.,  telephone:  301^43-2190. 

Category  3:  Maternal  and  Child  Health 
Provider  Partnership  (CFDA  #93. 1  lOAP) 

•  Narrative  Description  of  this 
Competition:  This  cooperative 
agreement  will  support  an  effort  to 
encourage  private  sector  involvement 
and  strengthen  private-public 
partnerships  to  restructure  and  improve 
perinatal  health  services  in 
communities  and  States  and  to  improve 
coordination  of  and  access  to 
community  health  resources  for  women 
of  reproductive  age  and  infants.  The 
awardee  will  be  expected  to  analyze  the 
current  circumstances  and  obstacles  to 
providers  in  the  delivery  of  maternal 
and  infant  health  services,  develop 
strategies  to  improve  maternal  and 
infant  health  status  and  service  systems 
through  collaboration  with  national  and 
State  public  health  organizations,  and 
disseminate  and  communicate  concerns 
and  information  pertaining  to  the  issues 
and  strategies  employed  to  their 
members  and  to  other  national 
organizations. 

It  is  anticipated  that  substantial 
Federal  programmatic  involvement  will 
be  required  in  this  cooperative 
agreement.  This  means  that  after  award, 
awarding  office  staff  provide  technical 
assistance  and  guidance  to,  or 
coordinate  and  participate  in,  certain 
programmatic  activities  of  award 


recipients  beyond  their  normal 
stewardship  responsibilities  in  the 
administration  of  grants.  Federal 
involvement  may  include,  but  is  not 
limited  to,  planning,  guidance, 
coordination  and  participation  in 
programmatic  activities.  Periodic 
meetings,  conferences,  and/or 
communications  with  the  award 
recipient  are  held  to  review  mutually 
agreed  upon  goals  and  objectives  and  to 
assess  progress.  Additional  details  on 
the  scope  of  Federal  programmatic 
involvement  in  cooperative  agreements, 
consistent  with  HRSA  grants 
administration  policy,  will  be  included 
in  the  application  guidance  for  this 
cooperative  agreement. 

•  Estimated  Amount  of  this 
competition:  $200,000. 

•  Number  of  Expected  Awards:  1. 

•  Funding  Priorities  and/or 
Preferences:  Preference  for  funding  will 
be  given  to  national  memt)ership 
organizations  representing  providers  of 
obstetrical  and  gynecoloracal  services. 

•  Evaluation  Criteria:  See  Criteria  for 
Review;  application  guidance  materials 
will  specify  final  criteria. 

•  Application  Deadline:  May  13. 
1997. 

•  Contact  Person:  Ann  M.  Koontz. 
Dr.P.H..  telephone:  301-443-6327. 

Category  4:  CISS  Local/State 
Community  Organization  Grants  (CFDA 
$93.1  WAR) 

These  grants  will  support  community 
organization  activities  in  two  areas:  (1) 
Local  level  agencies;  and  (2)  State  MCH 
agencies.  Funds  may  be  used  to  hire 
staff  to  assist  in  consortium  building 
and  to  function  as  community 
organizers,  to  help  formulate  a  plan  for 
integrated  service  systems,  to  obtain 
and/or  provide  technical  assistance,  and 
to  convene  community  or  State 
networking  meetings  for  information 
dissemination  and  repUcation  of 
systems  integration  programs. 

•  Subcategory  A:  Local  Level 
Community  Organization  Grants 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  these 
grants  is  to  provide  direct  support  to 
local  communities  to  array  resources  in 
the  most  beneficial  form  to  promote 
consortium  building,  creation  of 
integrated  service  systems,  or 
replication  of  systems  integration 
programs  at  the  local  level.  While  not 
designed  to  support  direct  service 
delivery,  these  monies  may  be  used  to 
modify  functions  of  existing  service 
organizations  to  better  complement  each 
other.  The  specific  approach  is  at  the 
discretion  of  each  community.  Because 
ass  projects  are  intended  to  facilitate 
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the  development  of  systems  of  services 
in  communities,  projects  must  be 
consistent  with  State  systems 
development  efforts. 

•  Estimated  Amount  of  this 
Competition:  $500,000. 

•  Number  of  Expected  Awards:  10. 

•  Funding  Priorities  and/or 
Preferences:  Preference  for  funding  of 
these  grants  will  be  given  to  local 
communities.  In  the  interest  of  equitable 
geographical  distribution,  special 
consideration  for  funding  will  be  given 
to  projects  from  commimities  without  a 
ciurently-funded  CISS  project. 

•  Application  Deadline:  April  30, 
1997. 

•  Contact  Person:  Joseph  A.  Zogby, 
M.S.W.,  telephone:  301-443-4393. 

•  Subcategory  B:  State  Community 
Organization  Grants 

•  Narrative  Description  of  this 
Competition:  The  purpose  of  these 
grants  is  to  support  strengthened  ties 
between  MCtffi's  community  and  State- 
level  system  development  initiatives 
since  FY  1992,  thus  reinforcing  the 
benefits  of  the  substantial  investment  in 
State  and  local  infrastructure-building 
represented  by  ongoing  SPRANS  State 
Systems  Development  Initiative  (SSDI) 
grants  as  well  as  QSS  initiatives.  State 
networking  activities  which  may  be 
supported  by  these  grants  include: 
Providing  technical  assistance  to 
community  and  local  organizations 
needing  help  in  systems  development; 
convening  statewide  meetings;  and 
disseminating  and  replicating  successful 
local/community  strategies. 

•  Estimated  Amount  of  this 
Competition:  $500,000. 

•  Number  of  Expected  Awards:  10. 

•  Funding  Priorities  and/or 
Preferences:  Preference  for  funding  of 
these  grants  will  be  given  to  State  MCH 
agencies. 

•  Application  Deadline:  April  30, 
1997. 

•  Contact  Person:  Joseph  A.  Zogby, 
M.S.W.,  telephone:  301-443-4393. 

Special  Concerns 

In  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
racial  ajod  ethnic  minority  populations 
who  have  had  limited  access  to  care. 
This  means  that  CISS  projects  are 
expected  to  serve  and  appropriately 
involve  in  project  activities  individuals 
from  the  populations  to  be  served, 
unless  there  are  compelling 
programmatic  or  other  justifications  for 
not  doing  so.  The  MCHB's  intent  is  to 
ensure  that  project  interventions  are 
respcHisive  to  the  cultural  and  linguistic 


needs  of  special  populations,  that 
services  are  accessible  to  consimiers, 
and  that  the  broadest  possible 
representation  of  culturally  distinct  and 
historically  imderrepresented  groups  is 
supp>orted  through  programs  and 
projects  sponsored  by  the  MCHB.  This 
same  special  emphasis  applies  to 
improving  service  deKvery  to  children 
with  special  health  care  needs. 
In  keeping  with  the  goals  of 
advancing  the  development  of  human 
potential,  strengthening  the  Nation's 
capacity  to  provide  hig^  quality 
education  by  broadening  participation 
in  MCHB  programs  of  institutions  that 
may  have  perspectives  uniquely 
reflecting  the  Nation's  cultural  and 
linguistic  diversity,  and  increasing 
opportunities  for  all  Americans  to 
participate  in  and  benefit  from  Federal 
public  health  programs,  HRSA  will 
place  a  funding  priority  on  projects  from 
Historically  Black  Colleges  and 
Universities  (HBCU)  or  Hispanic 
Serving  Institutions  (HSI)  in  all 
categories  in  this  notice  for  which 
applications  from  academic  institutions 
are  encouraged.  This  is  in  conformity 
with  the  Federal  Government's  policies 
in  support  of  White  House  Initiatives  on 
Historically  Black  Colleges  and 
Universities  (Executive  Order  12876) 
and  Educational  Excellence  for  Hispanic 
Americans  (Executive  Order  12900).  An 
approved  proposal  fit>m  a  HBCU  or  HSI 
%vill  receive  a  0.5  point  favorable 
adjustment  of  the  priority  score  in  a  4 
point  range  before  funding  decisions  are 
made. 

Evaluation  Protocol 

An  MCH  discretionary  project, 
including  a  QSS,  is  expected  to 
incorporate  a  carefully  designed  and 
well  planned  evaluation  protocol 
capable  of  demonstrating  and 
documenting  measiu'able  progress 
toward  achieving  the  project's  stated 
goals.  The  protocol  should  be  based  on 
a  clear  rationale  relating  the  project 
activities,  the  project  goals,  and  the 
evaluation  measiues.  Wherever 
possible,  the  measurements  of  progress 
toward  goals  should  focus  on  health 
outcome  indicators,  rather  than  on 
intermediate  measiues  such  as  process 
or  outputs.  A  project  lacking  a  complete 
and  well-conceived  evaluation  protocol 
as  part  of  the  planned  activities  may  not 
be  funded. 

Project  Review  and  Funding 

Within  the  Umit  of  funds  determined 
by  the  Secretary  to  be  available  for  the 
activities  described  in  this 
announcement,  the  Secretary  will 
review  applications  for  funds  as 
competing  applications  and  may  award 


Federal  funding  for  projects  which  will, 
in  her  judgment,  best  promote  the 
purpose  of  Title  V  of  the  Social  Security 
Act,  with  special  emphasis  on 
improving  service  delivery  to  women 
and  children  from  culturally  distinct 
populations;  best  address  achievement 
of  Healthy  Children  2000  objectives 
related  to  maternal,  infant,  child  and 
adolescent  health  and  service  systems 
for  children  at  risk  of  chronic  and 
disabling  conditions;  and  otherwise  best 
promote  improvements  in  maternal  and 
child  health. 

Criteria  for  Review  - 

The  criteria  which  follow  are  derived 
from  MCH  project  grant  regulations  at 
42  CFR  Part  51a  or  from  HRSA 
administrative  policies  that  apply  to 
MCHB  discretionary  projects.  These 
criteria  are  used,  as  pertinent,  to  review 
and  evaluate  applications  for  awards 
under  all  CISS  grant  and  cooperative 
agreement  categories  announced  in  this 
notice.  Application  guidance  materials 
specify  final  criteria. 
— The  quality  of  the  project  plan  or 

methodology. 
— The  need  for  the  research  or  training. 
— The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  health  of  children 
with  special  health  care  needs. 
— ^The  extent  to  which  the  project  is 
responsive  to  policy  concerns 
applicable  to  MCH  grants  and  to 
program  objectives,  requirements, 
priorities  and/or  review  criteria  for 
specific  project  categories,  as 
published  in  program  announcements 
or  guidance  materials. 
—The  extent  to  which  the  estimated 
cost  to  the  Government  of  the  project 
is  reasonable,  considering  the 
anticipated  results. 
— ^The  extent  to  which  the  project 
personnel  are  well  qualified  by 
training  and  experience  for  their  roles 
in  the  project  and  the  applicant 
organization  has  adequate  facilities 
and  personnel. 
— The  extent  to  which,  insofar  as 
practicable,  the  proposed  activities,  if 
well  executed,  are  capable  of  attaining 

¥roject  objectives, 
he  adherence  of  the  project's 
evaluation  plan  to  the  requirements  of 
the  Evaluation  Protocol. 

— ^The  extent  to  which  the  project  will 
be  integrated  with  the  administration 
of  the  MCH  Block  Grant,  State 
primary  care  plans,  public  health,  and 
prevention  programs,  and  other 
related  programs  in  the  respective 
State(s). 

— The  extent  to  which  the  application  is 
responsive  to  the  special  concerns 
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and  program  priorities  specified 
elsewhere  in  this  notice. 

Funding  of  Approved  Applications 

Final  funding  decisions  for  SPRANS 
research  and  training  grants  are  the 
responsibility  of  the  Director,  MCHB.  In 
considering  scores  for  the  ranking  of 
approved  applications  for  funding, 
preferences  may  be  exercised  for  groups 
of  applications,  e.g.,  applications  from 
geographical  areas  wiUiout  previously 
funded  projects  in  particular  category 
vs.  applications  from  with  previously 
funded  projects.  Within  any  category  of 
appsoved  projects,  the  score  of  an 
individual  project  may  be  favorably 
adjusted  if  the  project  addresses  specific 
priorities  identified  in  this  notice.  In 
addition,  special  consideration  in 
assigning  scores  may  be  given  by 
reviewers  to  individual  applications 
that  address  areas  identified  in  this 
notice  as  meriting  special  consideration. 

Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.110. 

Dated:  February  6, 1997. 
Giro  V.  Sumaya, 

Administrator. 

(PR  Doc.  97-3892  Filed  2-14-97;  8:45  am] 

BIUINQ  CODE  4160-1S-P 


National  Institutes  of  Health;  National 
Cancer  Institute 

Notice  of  Meeting  of  the  National 
Cancer  Advisory  Board  and  its 
Subcommittees  Pursuant  to  Public  Law 
92-463,  notice  is  hereby  given  of  the 
meeting  of  the  National  Cancer 
Advisory  Board,  National  Cancer 
Institute,  and  its  Subcommittees  on 
February  24-26. 1997.  The  meetings  of 
the  Board  and  its  Subcommittees  will  be 
open  to  the  pubUc  as  indicated  below. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4),  552b(c)(6),  and  552(c)(9KB). . 
Title  5,  U.S.C.  and  sec.  10(d)  of  PubUc 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications  and  for  discussion  of  issues 
pertaining  to  programmatic  areas  and/or 
NQ  personnel.  These  applications  and 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 


such  as  patentable  material,  and 
personal  information  concerning  the 
individuals  associated  with  the 
applications  or  programs,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  and  premature  disclosure  of 
recommendations  which  would  inhibit 
the  final  outcome  and  subsequent 
implementation  of  recommendations. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  Room  630E,  6130  Executive 
Boulevard,  MSC  7410,  Rockville. 
Maryland  20892-7410,  (301)  496-5708 
will  provide  summaries  of  the  meetings 
and  rosters  of  the  Board  members,  upon 
request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Cynthia  Morgan,  Committee 
Management  Specialist,  at  (301)  496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  Ad  Hoc 
Subcommittee  on  Policy  and  Advocacy. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  NM.  Executive  Plaza  Nortli.  Room 
600,  6130  Executive  Blvd.,  MSC  7405, 
Bethesda,  MD  20892-7405,  (301)  496-5147. 

Date  of  Meeting:  February  24, 1997. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda,  MD 
20814. 

Open:  7:00  pm  to  9:00  pm. 

Agenda:  To  discuss  the  role  of  the  NCAB 
in  advocacy  activities  and  in  advising  NQ  on 
extramural  and  intramural  policy. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Contact  Person:  Dr.  Brian  Kimes,  Executive 
Secretary,  National  Cancer  Institute,  NIH, 
Executive  Plaza  North,  Room  502, 6130 
Executive  Blvd..  MSC  7383,  Bethesda. MD 
20892-7383,  (301)  496-8537. 

Date  of  Meeting:  February  24, 1997. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda,  MD 
20814. 

Open:  7:00  pm  to  9:00  pm. 

Agenda:  To  discuss  new  Cancer  Centers 
guidelines. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  National  Cancer 
Institute,  NIH,  7550  Wisconsin  Avenue, 
Room  312.  MSC  9010.  Bethesda.  MD  20892- 
9010,(301)496-5515. 

Date  of  Meeting:  February  25. 1997. 

Place  of  Meeting:  Conference  Room  10, 
Building  31C.  National  Institutes  of  Health. 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Open:  1:15  pm  to  2:30  pm. 

Agenda:  To  discuss  the  NCI  Budget  and 
various  planning  issues. 

Name  of  Committee:  Subcommittee  on 
Special  Actions  for  Grants. 

Contact  Person:  Dr.  Marvin  R  Kalt, 
Executive  Secretary,  National  Cancer 


Institute,  NIH.  Executive  Plaza  North,  Room 
600,  6130  Executive  Blvd..  MSC  7405, 
Bethesda,  MD  20892-7405,  (301)  496-5147. 

Date  of  Meeting:  February  25, 1997. 

Closed:  3:45  to  approximately  5:00  pm. 

Place  of  Meeting:  Conference  Room  10, 
Building  31C,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda.  MD  20892 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary,  National  Cancer 
Institute,  NIH.  Executive  Plaza  North.  Room 
600. 6130  Executive  Blvd..  MSC  7405, 
Bethesda.  MD  20892-7405,  (301)  496-5147. 

Dates  of  Meeting:  February  25-26,  1997.  ■ 

Place  of  Meeting:  Conference  Room  10, 
Building  3lC,  National  Institutes  of  Health, 
9000  Rockville  Pike,  Bethesda,  MD  20892. 

Open:  February  25 — 8:30  am  to 
approximately  1:15  pm;  February  25 — 2:30 
pm  to  approximately  3:45  pm;  February  26— 
8:30  am  to  adjournment. 

Agenda:  Report  of  the  Director.  National 
Cancer  Institute;  Ref)orts  from  the 
Association  of  Community  Cancer  Centers 
and  American  Association  for  Cancer 
Research;  Subcommittee  Reports  including 
Global  Programs  at  Cancer  Centers  and 
Cancer  Center  Guidelines;  Report  of  the 
Director,  Division  of  Research  Grants; 
Discussion  of  Mammography  Guidelines; 
Discussion  of  President's  Cancer  Panel 
Re[>ort  on  Managed  Health  Care:  and  other 
Council  business. 

Oosed:  February  25 — 5:00  pm  to 
adjournment. 

Agenda:  For  review  and  discussion  of  grant 
applications  and  extramiual/intramural 
programmatic  and  personnel  policies. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393.  Cancer  Cause  and 
Prevention  Research;  93.394.  Cancer 
Detection  and  Diagnosis  Research;  93.395. 
Cancer  Treatment  Research:  93.396.  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control.) 

Dated:  February  10, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-3937  Filed  2-14-97;  8:45  am] 

nUMQ  CODE  4140-01-M 


National  Cancer  Institute;  Notice  of 
Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 
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Committee  Name:  Subcommittee  A — 
Cancer  Center  Subcommittee. 

Date:  April  3-4, 1997. 

Time:  IKX)  pm,  April  3:  7:30  am,  April  4. 

Place:  The  Bethesda  Ramada,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  David  E.  Maslow,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  6130  Executive  Blvd. 
Room  643A.  Bethesda.  MD  20892, 
Telephone:  301-496-2330. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  522b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Suppwrt;  93.398.  Cancer  Research  Manpoyver; 
93.399,  Cancer  Control) 

Dated:  February  10, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-3941  Filed  2-14-97;  8:45  am) 
BRJMO  COOC  414e-ei-M 


National  Institute  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Rleeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Program  Project  Grant 
Review  Teleconference  Meeting. 

Date.  March  17, 1997. 

rime:  IKW  p.m. 

Place:  Teleconference.  Executive  Plaza 
North,  Room  611B,  6130  Executive 
Boulevard.  Bethesda,  MD  20892. 

Contact  Person:  Harvey  P.  Stein,  Ph.D., 
Scientific  Review  Administrator,  National 
Cancer  Institute,  NIH,  Executive  Plaza  North, 
Room  61  IB.  6130  Executive  Boulevard,  MSC 
7405,  Bethesda.  MD  20892-7405,  Telephone: 
301/49&-7481. 

Purpose/ Agenda  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  for 
the  sees.  552b(e)(4)  and  552b(e)(6),  Title 
5  U.S.C.  Applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 


such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  February  10, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc  97-3942  Filed  2-14-97;  8:45  am] 

BIUJNQ  CODE  4140-01-M 


National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Ap]}endix),  notice  is 
hereby  given  of  the  following  meeting: 

Agenda/Purpose:  To  review  and  evaluate 
grant  application  and/or  contract  propxisals. 

Name  of  Committee:  National  Center  for 
Human  Genome  Research  Initial  Review 
Group,  Genome  Research  Review 
Subcommittee. 

Date:  March  6, 1997. 

Time:  8:30  am. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave.,  Chevy  Chase.  MD,  Terrace 
A. 

Contact  Person:  Kenji  Nakamura,  Ph.D.. 
Office  of  Scientific  Review,  National  Center 
for  Human  Genome  Research,  National 
Institutes  of  Health,  Building  38A,  Room  604, 
Bethesda,  Maryland  20892,  (301)  402-0838. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  The  application  and/or  contract 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
appUcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Hiunan  Genome 
Research) 

Dated:  February  10, 1997. 

LaVerne  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 
[FR  Doc  97-3936  Filed  2-14-97;  8:45  am] 

aiLLMQ  OOOC  4140-41-M 


National  Institutes  of  Health;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Conmiittee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  3. 1997. 

Time;  11  a.m. 

Place:  Parklawm,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Phyllis  D.  Artis,  Parklawn, 
Room  9C-26,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301, 443-6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel 

Date:  March  7, 1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Jean  G.  Noronha, 
Parklawn.  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
6470. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  18, 1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9C-18,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Richard  Johnson, 
Parklawn.  Room  9C-18,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301. 443- 
1367. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  24. 1997. 

Time:  11  a.m. 

Placet  Parklawn.  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Michael  D.  Hirsch. 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  March  24, 1997. 

Time:  1  p.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Michael  D.  Hirsch, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301, 443- 
3936. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/Or  proposals,  the 
disclosure  of  which  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  February  10, 1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-3938  Filed  2-14-97;  8:45  am) 
MUJNQ  COOC  4140-01-M 


National  Institute  of  Neurological 
Disorders  and  Stroke;  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date-.  February  25, 1997. 

Time:  1:00  p.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10,  Bethesda, 
MD  20892. 

Contact  Person:  Dr.  Howard  Weinstein/Mr. 
Phillip  Wiethom,  Scientific  Review 
Administrator,  National  Institutes  of  Health. 
7550  Wisconsin  Avenue,  Room  9C10, 
Bethesda.  MD  20892,  (301)  49&-9223. 

Purpose/Agenda:  To  review  and  evaluate 
one  SBIR  Phase  I  Topic  022  Contract 
Proposal. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  522b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosiu«  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  lugent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
fuhding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  February  10. 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-3939  Filed  2-14-97;  8:45  am] 

BH.LINO  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  United  States  Code, 
Appendix  2),  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  March  6-7, 1997. 

Time: 
March  6 — 8  a.m.-5  p.in. 
March  7 — 8  a.m.  until  adjournment. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Melissa  Stick,  Ph.D., 
M.P.H.,  Scientific  Review  Administrator, 
NIDCD/DEA/SRB,  EPS  Room  400C,  6120 
Executive  Boulevard,  MSC  7180,  Bethesda, 
MD  20892-7180,  301-496-8683. 

Puqjose/ Agenda:  To  review  and  evaluate 
Small  Grant  applications. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  United  States  Code.  The 
applications  and/or  proposals  and  the 
discussion  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  February  10. 1997. 
LaVern«  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-3940  Filed  2-14-97;  8:45  ami 

BIUMG  CODE  4140-01-M 


National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  of 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dotes  of  Meeting:  February  24, 1997 
(Telephone  conference). 

Time:  10  a.m. 

Place  of  Meeting:  Willco  Building,  6000 
Executive  Blvd.,  Rockville,  MD  20892. 


Contact  Person:  Thomas  D.  Sevy,  M.S.W., 
6000  Executive  Blvd..  Suite  409  Bethesda, 
MD  20892-7003,  301-443-6107. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Purpose/ Agenda.To review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  March  18, 1997 
(Telephone  conference). 

Time:  11  a.m. 

Place  of  Meeting:  Willco  Building,  6000 
Executive  Blvd.,  Rockville,  MD  20892. 

Contact  Person:  Thomas  D.  Sevy,  M.S.W.. 
6000  Executive  Blvd..  Suite  409,  Bethesda, 
MD  20892-7003,  301-443-6107. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 
Dated:  February  10. 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-3944  Filed  2-14-97;  8:45  am] 

BIUJNO  CODE  4140-01-M 


National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  on 
Aging: 

Name  of  SEP:  Visual  Impairment  and 
Functional  Status  in  Older  Persons. 

Date  of  Meeting:  February  26.  1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  Tremont  Plaza  Hotel.  222 
St.  Paul  Place,  Baltimore,  Maryland  21202. 

Purpose/ Agenda:  Review  of  renewal 
program  project  grant  application. 

Qjntact  Person:  Dr.  Paul  Lenz.  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666. 
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This  notice  is  being  published  less 
than  15  days  prior  to  the  alwve  meeting 
due  to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  SEP:  Interdisciplinary  Approach 
to  Alzheimer  Drug  Discovery. 

Date  of  Meeting:  March  4, 1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  Holiday  Inn  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose/ Agenda:  To  review  a  program 
project  grant  application. 

Contact  Person:  Dr.  Louise  Hsu,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-9205,  (301)  49&- 
9666. 

Name  of  Committee:  Clinical  Aging  Review 
Committee  (NIA-C). 

Date  of  Meeting:  March  4, 1997. 

Time  of  Meeting:  8:00  a.m.  to  adjournment. 

I^ace  of  Meeting:  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda,  Maryland  20814. 

Purpose/Agenda:  To  review  a  variety  of 
grant  applications. 

Contact  Person:  Dr.  William  Kachadorian, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  Committee:  Biological  Aging 
Review  Committee  (NIA-B). 

Date  of  Meeting:  March  10-12, 1997. 

Times  of  Meeting: 

March  10 — 7:30  p.m.  to  recess 

March  11 — 2:00  p.m.  to  recess 

March  12 — 8:30  a.m.  to  adjournment 

Piace  of  Meeting:  Bethesda  Holiday  Inn, 
8120  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose/ Agenda:To  review  a  variety  of 
grant  applications. 

Contact  Person:  Dr.  )ames  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212.  National  Institutes  of 
Health.  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

Name  of  Committee:  Neurosciences  Aging 
Review  Committee  (NIA-N). 

Date  of  Meeting:  March  10-12. 1997. 

Times  of  Meeting: 

March  10 — 7:30  p.m.  to  recess 

March  11 — 8:30  a.m.  to  recess 

March  12 — 8:30  a.m.  to  adjournment 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
One  Bethesda  Metro  Center,  Bethesda, 
Maryland  20814. 

Purpose/ Agenda :To  review  grant 
applications. 

Contact  Person:  Drs.  Maria  Mannarino  and 
Louis  Hsu,  Scientific  Review  Administrators, 
Gateway  Building,  Room  2C212,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892-9205.  (301)  496-9666. 

Name  of  Committee:  Behavior  and 
Sociology  of  Aging  Review  Committee  (NIA- 
S). 

Date  of  Meeting:  March  12-14, 1997. 

Times  of  Meeting: 

March  12— 7:00  p.m.  to  recess 

March  13 — 8:30  a.m.  to  recess 

March  14 — 8:30  a.m.  to  adjournment 


Place  of  Meeting:  Bethesda  Holiday  Inn, 
8120  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

Contact  Person:  Dr.  Mary  Ann  Guadagno, 
Scientific  Review  Administrator,  Gateway 
Building.  Room  2C212.  National  Institutes  of 
Health.  Bethesda.  Maryland  20892-9205. 
(301)  496-9666. 

yVajTje  of  SEP:  Muscle  Denervation  and 
Regeneration:  Influence  of  Aging. 

Date  of  Meeting:  March  14, 1997. 

Time  of  Meeting:  3:00  p.m.  to  adjournment. 

Place  of  Meeting:  Bethesda  Holiday  Inn, 
8120  Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Purpose/ Agenda:  To  review  a  program 
project  grant  application. 

Contact  Person:  Dr.  James  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)496-9666.  ^ 

Name  of  SEP:  S-IOOB  and  5-HTlA:  A 
neuronal-glial  link  to  Alzheimer's. 

Date  of  Meeting:  April  8, 1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  Holiday  Inn  Georgetown, 
2101  Wisconsin  Avenue,  N.W.,  Washington, 
DC.  20007. 

Purpose/ Agenda:  To  review  a  program 
project  grant  application. 

Contact  Person:  Dr.  Louise  Hsu,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892-9205,  (301)  496- 
9666. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sees.  552b(c)(4)  and  552b(c)(6),  Title 
5,  U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health.) 

Dated:  February  10, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-3945  Filed  2-14-97;  8:45  am) 

BILLING  CODE  4140-01-M 


Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 


Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  February  28, 1997. 

Time:  Place:  8:30  a.m. 

P7ace.-  Radisson  Barcelo  Hotel, 
Washington,  DC 

Contact  Person:  Dr.  Kenneth  Newrock, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5186,  Bethesda, 
Maryland  20892,  (301)  435-1252. 

Mime  of  SEP:  Chemistry  and  Related 
Sciences. 

Dofe.  March  12, 1997. 

Time:  8.00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Ronald  DuBois, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  1456,  Bethesda, 
Maryland  20892,  (301)  435-1722. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  28, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Everett  Sinnett, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5124,  Bethesda, 
Maryland  20892,  (301)  435-1016. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  February  25, 1997. 

Time:  1:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche,  Jr., 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4182,  Bethesda, 
Maryland  20892.  (301)  435-1148. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  March  14. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Silver  Spring,  MD. 
'     Contact  Person:  Dr.  Jane  Hu.  Scientific 
Review  Administrator,  6701  Rockledge  Drive. 
Room  5168.  Bethesda,  Maryland  20892,  (301) 
435-1245. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  March  14, 1997. 

Time:  9:00  a.m. 

Place:  American  Inn,  Bethesda.  MD. 

Contact  Person:  Dr.  Nicholas  Mazarella, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5128,  Bethesda, 
Maryland  20892,  (301)  435-1018. 

The  meetings  will  be  closed  in 
accordance  with  the  psovisions  set  forth 
in  sees.  552(c)(4)  and  552(c)(6),  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306, 93.333, 93.337. 93.39^ 
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93.396,  93.837-93.844.  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Date:  February  10, 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-3943  Filed  2-14-97;  8:45  am) 

BILUNG  CODE  4140-01-M 


Substance  At>use  and  Mental  Health 
Services  Administration 

Privacy  Act  of  1974:  Addition  of 
Routine  Uses  to  an  Existing  System  of 
Records 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration.  DHHS. 
ACTION:  Notification  of  the  addition  of 
two  new  routine  uses  to  an  existing 
system  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  is 
publishing  a  notice  to  add  two  new 
routine  uses  to  system  of  records  09-30- 
0047.  entitled  "Patient  Records  on 
Chronic  Mentally  111  Merchant  Seamen 
Treated  at  Nursing  Homes  in  Lexington. 
Kentucky  (1942  to  the  Present.  HHS/ 
SAMHSA/Center  for  Mental  Health 
Services  (C3V4HS))." 
DATES:  SAMHSA  invites  interested 
persons  to  submit  comments  on  the 
proposed  new  routine  uses  on  or  before 
March  20. 1997. 

SAMHSA  will  adopt  these  routine 
uses  without  further  notice  30  days  after 
the  date  of  publication  unless  comments 
are  received  which  would  result  in  a 
contrary  determination. 
ADDRESS:  Please  address  comments  to 
the  SAMHSA  Privacy  Act  Officer,  Room 
130-20.  Parklawn  Building,  5600 
Fishers  Lane.  Rockville.  Maryland 
20857.  We  will  make  comments 
available  for  public  inspection  at  the 
above  address  during  normal  business 
hours.  8:30  a.m.-5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
■Director,  Division  of  Program 
Development.  Special  Populations  and 
Projects.  CMHS/SAMHSA.  Room  16C- 
26,  Parklawn  Building  5600  Fishers 
Lane,  Rockville.  MD  20857  (301M43- 
2940.  This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  SAMHSA 
currently  maintains  the  Chronic 
Mentally  111  Merchant  Seamen  Treated 
at  Nursing  Homes  in  Lexington, 
Kentucky  Records  System  to  facilitate 
patient  care,  to  monitor  progress,  and  to 
ensure  quality  and  continuity  of  care. 
These  patients  have  received  care  and 
treatment  at  various  Public  Health 
Services  facilities  across  the  Nation  for 


over  50  years.  They  continue  to  receive 
care  under  a  contract  between  SAMHSA 
and  the  Commonwealth  of  Kentucky 
pursuant  to  section  10  of  the  Health 
Services  Amendments  of  1985.  Public 
Law  99-117. 

The  proposed  new  routine  uses 
(numbers  four  and  five)  will  permit 
disclosure  of  information  to:  (1^  Federal, 
State,  or  local  organizations  which 
provide  medical  care  and  treatment  to 
these  patients,  and  (2)  the  Department  of 
Veterans  Affairs.  Social  Security ' 
Administration,  and  other  Federal  or 
State  organizations  having  special 
benefit  programs. 

This  system  was  last  published  in  the 
Federal  Register  on  December  25. 1994 
(59  FR..  67079). 

The  following  routine  uses  are  wWtten 
in  the  present,  rather  than  future  tense, 
in  order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  routine  uses  after  they  have  l)ecome 
effective. 

Dated:  January  31. 1997. 

Richard  Kopanda. 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 

0»-30-0047 
SYSTEM  NAME: 

Patient  Records  on  Chronic  Mentally 
111  Merchant  Seamen  Treated  at  Nursing 
Homes  in  Lexington,  Kentucky  (1942  to 
the  Present,  Department  of  Health  and 
Human  Services.  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Center  for  Mental  Health  Services). 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM.  MCLUOMQ  CATEGOfltES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USE: 

•  *  •  •  • 

4.  Records  may  be  disclosed  to 
Federal,  State,  local,  or  other  authorized 
organizations  which  provide  medical 
care  and  treatment  to  these  individuals 
to  facilitate  continuity  of  care  by 
supplying  information  to  medical  care 
facilities/practitioners  who  provide 
treatment  to  individual  seamen. 

5.  Records  may  be  disclosed  to  the 
Department  of  Veterans  Affairs,  the 
Social  Security  Administration,  or  other 
Federal  or  State  agencies  having  special 
benefit  programs  for  the  purpose  of 
obtaining  these  benefits  for  these 
individuals. 

IFR  Doc.  97-3912  Filed  2-14-97;  8:45  am] 

BNJJNQ  CODE  41S2-30-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4021-N-06I 

NOFA  for  Put>lic  and  Indian  Housing 
Economic  Development  and 
Supportive  Services  (EDSS)  Grant 
Notice  of  Procedure  for  Determining 
Funding  in  the  Event  of  Tie  Scores 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  NOFA  for  Public  and  Indian 
Housing  Economic  Development  and 
Supportive  Services  (EDSS)  Grant: 
Notice  of  procedure  for  determining 
funding  in  the  event  of  tie  scores. 

SUMMARY:  This  notice  amends  the  NOFA 
published  in  the  Federal  Register  on 
August  14, 1996  (61  FR  42356)  to  advise 
of  Ae  procedure  that  HUD  will  use  to 
determine  how  public  housing  agency 
and  Indian  housing  authority 
applications  will  be  selected  for  funding 
in  the  event  of  tie  scores. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Y.  Martin,  Office  of  Community 
Relations  and  Involvement,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  S.W.,  Room  4108, 
Washington.  DC  20410;  telephone  (202) 
708-4214.  Hearing-  or  speech-impaired 
persons  may  contact  the  Federal 
Information  Relay  Service  on  1-800- 
877-8339  or  202-708-9300  for 
information  on  the  program.  (With  the 
exception  of  the  "800"  number,  the 
numbers  listed  above  are  not  toll  free 
numbers). 

SUPPLEMENTARY  INFORMATION:  On  August 
14,  1996  (61  FR  42356).  HUD  published 
a  notice  of  funding  availability  that 
announced  grants  to  public  housing 
agencies  and  Indian  housing  authorities 
that  are  in  partnership  with  non-profit 
or  incorporated  for-profit  agencies  to  (1) 
provide  economic  development 
opportunities  and  supportive  services  to 
assist  residents  of  publfc  and  Indian 
housing  to  become  economically  self- 
sufficient,  particularly  families  with 
children  where  the  head  of  household 
would  benefit  from  the  receipt  of 
supportive  services  and  is  working, 
seeking  work,  or  is  preparing  for  work 
by  participating  in  job-training  or 
educational  programs,  and  (2)  to 
provide  supportive  services  to  assist  the 
elderly  and  persons  with  disabilities  to 
live  independently  or  to  prevent 
premature  or  unnecessary 
institutionalization. 

The  August  14. 1996  NOFA  was 
amended  by  notice  published  in  the 
Federal  Register  on  September  26. 1996 
(61  FR  50501)  to  extend  the  application 
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deadline  for  all  applicants  to  October 
29, 1996.  The  August  14, 1996  NOFA 
was  amended  by  notice  published  in  the 
Federal  Register  on  October  22, 1996  to 
extend  the  application  deadline  to 
November  12, 1996  for  HUD's  Puerto 
Rico  office  as  a  result  of  severe  flooding 
caused  by  Hurricane  Hortense. 

This  notice  amends  the  August  14, 
1996  NOFA  to  advise  of  the  procedure 
that  HUD  will  use  to  determine  how 
public  housing  agency  and  Indian 
housing  authority  applications  will  be 
selected  for  funding  in  the  event  of  tie 
scores.  The  procedure  for  breaking  tie 
scores  was  inadvertently  omitted  from 
the  August  14, 1996  NOFA. 

Accordingly,  the  NOFA  for  Public  and 
Indian  Housing  Economic  Development 
and  Supportive  Services  (EDSS)  Grants, 
published  at  61  FR  42356  on  August  14, 
1996,  is  amended  as  follows: 

On  page  42360,  column  two,  the  first 
paragraph  is  revised  to  read  as  follows: 

All  PHA  and  the  remaining  IHA 
applications  will  be  placed  in  an  overall 
nationwide  ranking  order  and  funded  until 
all  funds  are  exhausted.  In  the  event  of  tie 
scores,  at  the  lowest  ranking  eligible  for 
funding,  HUD  will  award  the  funds  by 
providing  a  proportioned  amount  to  each 
applicant  sharing  the  tied  score.  The 
proportioned  amount  will  be  based  on  the 
amount  of  funding  requested  by  each  tied 
applicant  relative  tc  the  total  amount 
requested  by  all  tied  applicants.  This  ratio 
will  then  be  applied  against  the  amount  of 
remaining  funds  available  at  this  point  in  the 
competition.  Should  a  grantee  decide  not  to 
accept  the  proportioned  amount,  those  funds 
will  be  reallocated  for  use  in  the  FY  1997 
EDSS  funding  round. 

Dated:  February  12, 1997. 

Kevin  E.  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

|FR  Doc.  97-3971  Filed  2-14-97;  8:45  am] 

WLUNQ  COM4210-43-P 

[Doetot  No.  FR-420»-N-01] 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  In  compliance  with  Section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  E.  Carter,  Director,  Office  of 
Lender  Activities  and  Program 
Compliance,  451  Seventh  Street,  SW, 


Washington,  DC  20410,  telephone  (202) 
708-1515.  (This  is  not  a  toll-free 
number).  A  Teleconununications  Device 
for  Hearing  and  Speech-Impaired 
Individuals  (TTY)  is  available  at  1-800- 
877-«339  (Federal  Information  Relay 
Service). 

SUPPLEMENTARY  INFORMATION:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  Section  142  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  Pub. 
L.  101-235),  approved  December  15, 
1989,  requires  that  HUD  "publish  a 
description  of  and  the  cause  for 
administrative  action  against  a  HUD- 
approved  mortgagee"  by  the 
Department's  Mortgagee  Review  Board. 
In  compliance  with  the  requirements  of 
Section  202(c)(5),  notice  is  hereby  given 
of  administrative  actions  that  have  been 
taken  by  the  Mortgagee  Review  Board 
fit)m  October  1, 1996  through  December 
31, 1996. 

1.  BancPIus  Mortgage,  San  Antonio, 
Texas 

Action:  Settlement  Agreement  that 
includes  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  ten  improperly 
originated  FHA-insured  mortgages. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUE>-FHA 
requirements  that  include:  using  alleged 
false  information  to  originate  HUD-FHA 
insured  mortgages;  failing  to  properly 
document  the  credit  background  and 
evaluate  the  credit  risk  of  borrowers; 
permitting  mortgagors  to  handcarry 
verification  of  employment  forms; 
requiring  mortgagors  to  sign  blank 
documents;  and  filing  to  timely  remit 
Up-Front  Mortgage  Insurance  Premiums 
(UFMIPs)  to  HUD-FHA. 

2.  Grand  Capital  Mortgage  and 
Investment  Company,  Inc.,  Los  Angeles, 
California 

Action:  Proposed  Settlement 
Agreement  that  would  include: 
indemnification  to  the  Department  for 
any  claim  losses  in  cormection  with 
seven  improperly  originated  FHA 
insured  mortgages;  payment  to  the 
Department  of  a  civil  money  penalty  in 
the  amount  of  $9,000;  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUI>-FHA 
requirements  th.it  include:  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
implement  and  maintain  an  adequate 
Quality  Control  Plan;  sharing  office 
space  and  commingling  employees  with 
another  company;  utilizing,  and  paying 


"kickbacks"  to  an  unapproved  entity  for 
mortgage  origination;  failure  to  obtain 
documents  required  to  accurately 
evaluate  borrowers'  credit  risk;  failure  to 
verify  the  source  and  adequacy  of 
mortgagors'  closing  funds;  improper 
calculation  of  borrowers'  eHiectlve 
income;  closing  HUD-FHA  insured 
mortgages  that  exceed  the  regulatory 
maximum  loan  amount;  deleting  a  co- 
mortgagor  in  a  streamline  refinance; 
exceeding  HUD-FHA  ratio  guidelines 
without  documenting  significant 
compensating  factors;  and  preparing 
inaccurate  Settlement  Statements. 

3.  Diamond  Coast  Financial,  Inc., 
Hesperia,  California 

Action:  Probation  and  a  proposed 
Civil  Money  Penalty  in  the  amoimt  of 
$32,000. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA 
requirements  that  include:  Failure  to 
remit  to  HUD-FHA  at  least  184  Up- 
Front  Mortgage  Insurance  Premiums 
(UFMIPs);  misrepresentation  to  HUD- 
FHA  in  obtaining  approval  of 
independent  realtors  and  brokers  as 
branch  offices;  using  non-employees  to 
originate  HUD-FHA  insured  mortgages; 
using,  and  paying  fees  to,  a  mortgage 
company  not  approved  by  HUD-FHA  to 
originate  HUD-FHA  insured  mortgages; 
improperly  paying  closing  costs  for  a 
mortgagor  and  failing  to  honor  the 
mortgagor's  request  to  rescind  the 
transaction;  and  using  misleading 
advertising  in  connection  with  the  Title 
1  program. 

4.  Trust  One  Mortgage  Corporation, 
Irvine,  California 

Action:  Settlement  Agreement  that 
includes:  indemnification  to  the 
Department  for  any  claim  losses  in 
connection  with  eight  improperly 
originated  property  improvement  loans 
under  the  HUD-FHA  Title  I  property 
improvement  loan  program;  payment  to 
the  Department  of  a  civil  money  penalty 
in  the  amount  of  $2,000;  and  corrective 
action  to  assure  compliance  With  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUD-FHA  Title  I 
program  requirements  that  include: 
permitting  non-employees  to  originate 
loans;  failure  to  document  a  borrower's 
source  of  funds  for  the  initial  payment, 
and  permitting  the  payment  to  be  made 
from  loan  proceeds;  failure  to  disburse 
loan  proceeds  at  closing;  and  use  of 
misleading  advertising. 

5.  Barrons  Mortgage  Corporation,  Brea, 
California 

Action:  Proposed  Settlement 
Agreement  that  would  include: 
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indemnification  to  the  Department  for 
any  claim  losses  in  connection  with 
seven  improperly  originated  property 
improvement  loans  under  the  HUD- 
FHA  Title  I  property  improvement  loan 
program;  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$2,000;  and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review  that 
disclosed  violations  of  HUD-FHA  Title 
I  program  requirements  that  include: 
use  of  alleged  false  tax  returns  to  qualify 
borrowers;  accepting  verifications  of 
employment  and  W-2  forms  containing 
inconsistent  information  to  qualify 
borrowers;  permitting  non-approved 
brokers  to  originate  loans;  accepting 
insufiicient  cost  estimates;  and  use  of 
misleading  advertising. 

6.  Comstock  Mortgage,  Sacramento, 
California 

Action:  Proposed  Settlement 
Agreement  that  would  include:  payment 
to  the  Department  of  a  civil  money 
penalty  in  the  amount  of  $4,000;  and 
corrective  action  to  assure  compliance 
wath  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUD-FHA 
requirements  that  include:  failure  to 
comply  with  HUD-FHA  reporting 
requirements  imder  the  Home  Mortgage 
Disclosiire  Act  (HMDA);  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 

7.  Home  Owners  Funding  Corp., 
Bloomington,  Minnesota 

Action:  Settlement  Agreement  that 
includes:  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$2,500;  and  corrective  action  to  assure 
compliance  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

Cause:  Failure  to  timely  submit 
HMDA  data  to  HUD-FHA. 

8.  Lovell  &  Malone,  Inc.,  Nashville, 
Tennessee 

Action:  Settlement  Agreement  that 
includes:  payment  to  the  Department  of 
a  civil  money  penalty  in  the  amount  of 
$2,500;  and  corrective  action  to  assure 
compliance  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

Cause:  Failure  to  timely  submit 
HMDA  data  to  HUD-FHA. 


Dated:  February  10, 1997. 
Nicolas  P.  Reteinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
|FR  Doc.  97-3895  Filed  2-14-97;  8:45  am) 
BMJJNO  CODE  4210-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  appUcation. 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
PRT-825177 
Applicant:  Dr.  Cynthia  E.  Rebar,  University 

of  Pennsylvania,  Edinboro,  Pennsylvania. 

The  applicant  requests  a  permit  to 
take  (capture  and  release)  Indiana  bats 
[Myotis  sodalis)  at  the  Ravenna  Army 
Ammunition  Plant,  Ravenna,  Ohio,  for 
biological  survey  purposes.  Activities 
are  proposed  for  the  purpose  of 
enhancement  of  the  species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service.  Division  of 
Ecological  Services  Operations,  1 
Federal  Drive,  Fort  Snelling,  Minnesota 
55111-4056,  and  must  be  received 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  dociunents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Ecological  Services 
Operations,  1  Federal  Drive,  Fort 
Snelling.  Minnesota  55111-4056. 
Telephone:  (612/725-3536  x250);  FAX: 
(612/725-3526). 

Dated:  February  9, 1997. 
lohn  A.  Blankenship, 
Assistant  Regional  Director.  IL,  IN,  MO 
(Ecological  Services).  Region  3.  Fort  Snelling. 
Minnesota. 
IFR  Doc.  97-3935  Filed  2-14-97;  8:45  am) 

BHJJNa  CODE  431  a-85-P 


Bureau  of  Land  Management 
Lewistown,  MT,  District  Office;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Lewistown  District  Office. 
ACDON:  Notice  of  meeting. 

SUMMARY:  A  sub-committee  of  the 
Lewistown  District  Resource  Advisory 
Council  will  meet  February  26, 1997,  at 
10:00  am,  in  the  Conference  Room  at  the 
Lewistown  District  Bureau  of  Land 
Management  Office,  on  Airport  Road  in 
Lewistovm. 

This  sub-committee  was  empowered 
by  the  full  Resource  Advisory  Council 
(during  a  February  4-5, 1997  meeting) 
to  meet  and  revise  the  council's 
recommendations  concerning  standards 
and  guidelines  for  rangeland 
management. 

There  will  be  a  public  comment 
period  at  11:30  am  during  the  February 
26. 1997  meeting. 
DATES:  February  26, 1997. 
LOCATION:  Lewistown  District  Bureau  of 
Land  Management  Office,  Airport  Road, 
Lewistown. 

FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager.  (406)  538-7461. 
Lewistown  District  Office,  Bureau  of 
Land  Management,  Box  1160.  Airport 
Road,  Lewistown,  MT  59457. 
SUPPLEMENTARY  INFORMATION:  The  sub- 
committee meeting  is  open  to  the  public 
and  there  will  be  a  public  comment 
period  as  detailed  above. 

Dated:  February  7, 1997. 
David  L.  Mui, 
District  Manager. 
IFR  Doc.  97-3902  Filed  2-14-97;  8:45  am] 

MLLMQ  CODE  4310-DN-P 

[UT-S42-143<M)1;  UTU-78019,  UTVi-76020, 
UTU-76021] 

Filing  of  State  Quantity  Grant 
Application;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice^ 

SUMMARY:  On  December  12, 1996.  the 
State  of  Utah  filed  quantity  grant 
applicaUon,  UTU-76019.  UTU-76020, 
and  UTU-76021,  to  have  35.00  acres  of 
federally-owned  land  and  interest  in 
land  transferred  to  the  State  of  Utah 
under  the  provisions  of  Section  7, 
Section  12,  and  Section  8,  respectively, 
of  the  Act  of  July  16, 1894  (28  Stat.  109). 
and  pursuant  to  43  CFR  part  2622. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  D.  WilUams,  Bureau  of  Land 
Management,  Utah  State  Office,  324 
South  State  Street,  PO  Box  45155.  Sah 
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Lake  Qty.  Utah  84145-0155, 801-539- 

4107. 

SUPPlfMENTARY  MFORMATION:  The  lands 

containing  the  federally-owned  lands 

and  interests  in  land  included  in  this 

application  are  described  as  follows: 

Sah  Lake  Meridian 

T.  42  S..  R  14  W., 

Sec  8.  NWV«SWV4SEV4SWV4, 
NWV4SEV«SWV«,  NWV4NEV4SE»/4SWV4, 
NWV4NWV«SEV4.  NWV4SEV4NEV4. 

The  area  described  contains  35.00  acres 
located  in  Washington  County. 

The  filing  of  this  application 
segregates  the  federally-owned  lands 
and  interests  in  land  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  but  not 
the  mineral  leasing  act.  This  segregative 
effect  shall  terminate  upon  the  issuance 
of  a  dociiment  of  conveyance  to  these 
fisderally-owned  lands  and  interests  in 
lands,  or  upon  the  publication  in  the 
Federal  fUq^ister  of  a  notice  of 
termination  of  the  segregation,  or  upon 
the  expiration  of  two  years  from  the  date 
of  the  filing  of  this  application, 
whichever  occurs  first. 
Tann  L.  Catliii, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

(FR  Doc  97-3923  Filed  2-14-97;  8:45  am] 

■NJJNQ  COM  ttl^-OO-P 


NotiMOf  intsnt 

AQBICY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Notice  of  intent  is  to  amend  the 
Federal  Register  Notice  dated  January 
23, 1997,  Volume  62,  number  15,  page 
3520-3521  by  adding  the  date,  time,  and 
location  of  an  additional  public  scoping 
meeting. 

SUMMARY:  The  intent  in  the  January  23. 
1997,  Federal  Register  Notice  is  to 
prepare  a  Coordinated  Resoiuce 
Management  Plan/Environmental 
Impact  Statement  and  Notice  of  Intent  to 
amend  the  Book  Cliffs  Resource 
Management  Plan. 

The  following  public  scoping 
meetings  are  scheduled:  March  17, 
1997,  7:00  p.m.  to  9:00  p.m.,  in  the  John 
Wesley  Powell  Museum  in  Green  River, 
Utah;  March  18, 1997,  7:00  p.m.  to  9:00 
p.m..  in  the  Department  of  Natiual 
Resources  Auditorium,  Room  1040- 
1060,  at  1594  West  North  Temple,  Salt 
Lake  Qty.  Utah;  and  March  26, 1997, 
7:00  p.m.  to  9:00  p.m.  in  the  Western 
Paric  Conference  Center,  302  East  200 
South  in  Vernal,  Utah. 
SUPPLEMENTARY  MFOflMATKM:  The  date, 
time,  and  location  of  the  additional 
public  scoping  meeting  is  March  25. 


1997,  7:00  p.m.  to  9:00  p.m.,  in  the  Civic 
Center  at  450  E.  100  N.  in  Moab,  Utah. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 

Dean  Evans,  Resource  Advisor,  Vernal 
District  Office,  170  South  500  East, 
Vernal,  Utah  84078.  Business  hours  are 
firom  7:45  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  legal  holidays, 
telephone  (801)  781-4400  or  781-4430, 
fax  (801)  781-4410. 

Dated:  February  7, 1997. 
G.  William  Lamb. 
State  Director.  Utah. 

[FR  Doc.  97-3899  Filed  2-14-97;  8:45  am] 
BILLMQ  CODE  431  »-OQ-M 


[AZ-O2&-07-16iq 

Notice  of  Intent  To  Prepare  a  Kingman 
Resource  Management  Plan 
Amendment  and  Associated 
Environmental  Assessment 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent,  notice  of 
scoping  period  and  notice  of  scoping 
meeting. 

SUMMARY:  Pureuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  and  the  Federal  Land  Policy 
and  Management  Act  of  1976,  the 
Biueau  of  Land  Management,  Kingman 
Field  Office,  will  be  preparing  a  plan 
amendment  and  environmental 
assessment  (EA)  to  assess  the  impacts  of 
establishing  a  herd  management  area  in 
the  Cerbat  Mountains.  The  purpose  of  a 
herd  management  area  is  to  provide  for 
the  maintenance  of  the  wild  horse  herd. 
The  Cerbat  Mountains  are  located  north 
of  Kingman,  in  Mohave  County, 
Arizona.  The  herd  management  area 
could  encompass  up  to  approximately 
77,000  acres.  This  notice  is  intended  to 
invite  the  public  to  participate  in 
identification  of  issues  and 
development  of  dtematives  for  the  plan 
amendment. 

DATES:  Public  scoping  meetings  to 
identify  public  concerns  will  be  held  on 
the  following  dates  and  locations: 
Monday,  March  3, 1997,  at  5:30  p.m.  at 
the  Chloride  Community  Center,  located 
on  Payroll  Street  in  Chloride,  Arizona,  . 
and  Tuesday,  March  4, 1997,  at  5:30 
p.m.  at  the  BLM  Office  in  Kingman 
located  at  2475  Beverly  Avenue, 
Kingman,  Arizona.  Comments  relating 
to  the  identification  of  issues  and 
alternatives  must  be  postmarked  by 
March  21. 1997. 

A00RE8S:  Send  comments  to:  Bureau  of 
Land  Management,  Kingman  Field 
Office,  2475  Beverly  Avenue,  Kingman, 
Arizona  86401. 


FOR  MORE  INFORMATION  CONTACT:  Don 
McClure,  Planning  and  Environmental 
Specialist,  (520)  757-3161. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  guidance  from  43 
CFR  4710.1,  the  establishment  of  a  herd 
management  area  must  be  done  through 
the  land  use  planning  process. 
Following  the  establishment  of  a  Herd 
Management  Area,  a  plan  will  be 
written  to  guide  the  management  of  the 
horses  and  their  habitat. 

Anticipated  Issues 

The  resolution  of  issues  will  have  an 
affect  on  the  location  of  the  land  for  the 
herd  management  area.  The  following 
are  the  issues:  Intermingled  Ownership 
as  it  affects  the  ability  of  BLM  to  manage 
the  horse  herd;  and  domestic  horses 
grazing  in  the  herd  area.  There  are  other 
issues  associated  with  management  of 
the  horses,  but  they  are  common  to  any 
boimdary  alternative.  These  issues  are 
forage  allocation,  horse  numbers  and 
distribution,  water,  lion  predation,  and 
barriera  to  horse  movement.  Resolution 
of  these  issues  will  come  after  the 
establishment  of  a  herd  management 
area  and  be  within  the  context  of  the 
Herd  Management  Area  Plan. 

Other  Relevant  Information 

The  amendment  will  be  developed  by 
an  interdisciplinary  team  of  resource 
specialists.  The  team  will  include  a 
project  manager,  a  vnldlife  specialist, 
wild  horse  and  burro  specialist,  and  a 
rangeland  management  specialist 
Complete  records  of  all  phases  of  the 
plan  amendment  process  will  be 
available  for  public  review  at  the 
Kingman  Field  Office,  Kingman, 
Arizona. 

DniseP.Maildith, 
State  Director,  Arizona. 
[FR  Doc.  97-3894  Filed  2-14-<97:  S:4S  am] 
MJJNO  CODE  4310-«-P 


PD-057-1430-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  supplemental  plat  of  the 
following  described  land  was  officially 
filed  in  the  Idaho  State  Office,  Biueau 
of  Land  Management,  Boise,  Idaho, 
effective  9:00  a.m.  February  5, 1997. 

The  supplemental  plat,  prepared  to 
create  lot  1  in  the  NE  V*  of  section  15, 
T.  2  N.,  R.  4  W..  Boise  Meridian,  Idaho, 
was  accepted  February  5, 1997. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management.  All  inquiries 
concerning  the  survey  of  the  above 
described  land  must  be  sent  to  Chief. 
Cadastral  Survey,  Idaho  State  Office, 
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Bureau  of  Land  Management,  1387  S. 
Vinnell  Way.  Boise,  Idaho,  83709-1657. 

Dated:  February  5. 1997. 
Duane  E.  Oken, 

Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  97-3900  Filed  2-14-97;  8:45  amj 
BILUNG  CODE  4310-QG-M 


[ES-e6(V-1 420-00]  ES-48578,  Group  27, 
Illinois 

Notice  of  Filing  of  Plat  of  Survey; 
Illinois 

The  plat,  in  Bve  sheets,  of  the 
dependent  resurvey  of  portions  of  the 
north  and  west  boundaries,  portions  of 
the  subdivisional  lines,  and  the  survey 
of  the  subdivision  of  section  8  and  the 
Lock  and  Dam  No.  26  acquisition 
boundary.  Township  13  South,  Range  1 
West,  Fourth  Principal  Meridian, 
Illinois,  will  be  officially  filed  in  Eastern 
States,  Springfield,  Virginia  at  7:30  a.m., 
on  March  24, 1997. 

The  survey  was  requested  by  the  U.S. 
Army  Corps  of  Engineers. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Biueau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield,  Virginia  22153,  prior  to 
7:30  a.m.,  March  24, 1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  February  7, 1997. 
Stephen  G.  Kopach, 
Chief  Cadastral  Surveyor. 
(PR  Doc.  97-3832  Filed  2-14-97;  8:45  ami 
BILUNQ  CODE  4310-OJ-P  . 


[OR-058-0777-63;  GP7-0075;^>R-62183, 
CAS-080090] 

Proposed  Withdrawal  and  Opportunity 
for  Put)lic  Meeting;  Oregon  and 
CaJifomia 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  293.39  acres  of  pubHc  land^, 
and  2,800.14  acres  of  National  Forest 
System  lands,  lying  within  the  Rogue 
River  National  Forest,  to  protect  the 
recreational  values  and  facilities  for  the 
^Applegate  Lake  Recreation  Area.  This 
notice  closes  the  lands  for  up  to  2  years 
firom  surface  entry  and  mining.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 


DATE:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  May 
19, 1997. 

ADDRESS:  Comments  and  meeting 
requests  should  be  sent  to  the  Oregon/ 
Washington  State  Director,  BLM,  P.O. 
Box  2965,  Portland,  Oregon  97208- 
2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  McCarthy.  BLM  Oregon/ 
Washington  State  Office.  503-952-6155. 
SUPPLEMENTARY  INFORMATION:  On 
September  19,  1996,  a  joint  interchange 
order  agreeing  to  the  transfer  of 
administrative  jurisdiction  on  certain 
-  lands  between  the  Secretary  of  the  Army 
and  Secretary  of  Agriculture  was 
published  in  the  Federal  Register.  On 
August  24, 1995,  the  Forest  Service  filed 
an  application  to  withdraw  the 
following  described  National  Forest 
System  lands  from  location  and  entry 
under  the  United  States  mining  laws  (30 
U.S.C.  Ch.  2(1988)),  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights: 

Willamette  Meridian 

Public  Domain  Lands 

T  41  S    R.  3  W 

Sec.  6,  E'/zNEV4.  NWV4NEV4,  NEV4NWV4, 
and  NEV4SIEV4. 
T.  41  S.,  R.  4  W.. 

Sec.  2,  SEV4NEV4  and  NWV4NWV4; 

Sec.  14,  lot  8. 

The  areas  described  aggregate  293.39  acres 
in  Jackson  County,  Oregon. 

Rogue  River  National  Forest 

T.  40  S.,  R.  3  W.. 
Sec.  30,  lots  3. 4, 6,  and  7,  SGV4NWV4,  and 

E'/iSW'/.; 
Sec.  31.  lots  1.  2,  3,  and  4,  ViVzE^/z,  and 
E'/^WV2. 
T.  40  S..  R.  4  W.. 
Sec.  25.  NE'A,  SW'A,  NEV4SEV4.  W'/jSE'A, 

and  N'-^SE'ASEi/.; 
Sec.  26.  E'/zSE'A; 
Sec.  34.  SEV4SEV4; 
Sec.  35.  NEV4NEV4.  S'/iNEV4.  SWA, 
NE'ASE'A.  and  W'/iSE'A. 
T.  41  S..  R.  4  W., 
Sec.  1.  NWV4NWV4.  S'/iNWV4,  and 

N'/iSV.j; 
Sec.  3.  E'/iNEV4,  NV2SWV4.  and  SE'A; 
Sec.  11.  NEV«.  EV2NWV4.  and  W'/zSW'/i: 
Sec.  15,  lots  5  and  6. 
The  areas  described  aggregate  2.661.95 
acres  in  Jackson  Qtunty,  Oregon. 

Mount  Diablo  Meridian 

Rogue  River  Sational  Forest 

T.  48  N..  R.  11  W.. 

Sec.  17.  lots  3  and  4.  and  SEV4SWV4; 

Sec.  18.  lot  1. 

The  area  described  contains  138.19  acres  in 
Siskiyou  Cktunty.  California. 

The  areas  described  aggregate  a  total 
of  3,093.53  acres  in  Siskiyou  County, 
CaUfomia,  and  Jackson  County,  Or^on. 


The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  recreational 
values,  facilities,  and  improvements  as 
to  the  public  lands  and  the  National 
Forest  System  lands  for  the  Applegate 
Lake  Recreation  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
State  Director  at  the  address  indicated 
above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  action.  All  interested  parties 
who  desire  a  public  meeting  for  the 
purpose  of  being  heard  on  the  proposed 
action  must  submit  a  written  request  to 
the  State  Director  at  the  address 
indicated  above  withis  90  days  from  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  on  National 
Forest  System  lands  which  may  be 
permitted  until  this  action  becomes 
final,  are  other  National  Forest 
management  activities,  including 
{>ermits,  licenses,  and  cooperative 
agreements,  that  are  compatible  with  the 
intended  use  under  the  discretion  of  the 
authorized  officer. 

Dated:  January' 31,  1997. 
Robert  D.  DeViney,  Jr., 
Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  97-3901  Filed  2-14-97;  8:45  am] 

BILUNQ  CODE  4310-»-P 


National  Parfc  Service 

Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  Corridor 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  and 
Lehigh  Navigation  Canal  National 
Heritage  Corridor  Commission.  Notice 
of  this  meeting  is  required  under  the 
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Federal  Advisory  Committee  Act  (Pub. 

L.  92-463). 

MEETING  DATE  AND  TIME:  Wednesday, 

February  19. 1997;  1:30  p.m.  until  4:30 

p.m. 

ADDRESSES:  Holland  Art  Collection.  Ill 

N.  4th  Street.  Allentown.  PA  18102. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  Canal  National  Heritage  Corridor 
and  State  Heritage  Park.  The 
Commission  was  established  to  assist 
the  Commonwealth  of  Pennsylvania  and 
its  political  subdivisions  in  planning 
and  implementing  an  integrated  strategy 
for  protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  biterior  and  to  Congress. 
SUPP(.EMENTARY  INFORMATION:  The 
Delaware  and  Lehigh  Navigation  Canal 
National  Heritage  ^rridor  Commission 
was  established  by  Public  Law  100-692. 
November  18, 1988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Director.  Delaware  and 
Lehigh  Navigation  Canal,  National 
Heritage  Corridor  Commission.  10  E.. 
Church  Street.  Room  P-208.  Bethlehem. 
PA  18018.  (610)  861-9345. 

Gerald  R.  Bastoni, 

Executive  Director,  Delaware  and  Lehigft 
Navigation  Canal  NHC  Commission. 
jFR  Doc.  97-4083  Filed  2-14-97;  8:45  ami 
MLLMQ  COM 


Office  of  Surface  Mining  Reclamartion 
and  Enforcement 

Notice  of  Proposed  information 
Collection 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
part  779  and  the  OSM-1  Form. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  April  21, 1997,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave,  NW,  Room  120- 
SIB,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 


information  and  related  forms,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Ofiice 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8  (d)).  This  notice 
identifies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
extension.  These  collections  are 
contained  in  30  CFR  part  779,  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Environmental 
Resources;  and  the  OSM-1  Form,  Coal 
Reclamation  Fee  Report. 

OSM  has  revised  burden  estimates, 
where  appropriate,  to  reflect  current 
reporting  levels  or  adjustments  based  on 
reestimates  of  burden  or  respondents. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and-(4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  ofcollection 
of  the  information.  A  summary  of  the 
public  comments  will  be  included  in 
OSM's  submissions  of  the  information 
collection  requests  to  OMB. 

The  following  information  is  provided 
for  each  information  collection:  (1)  title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
frequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Environmental  Resources,  30  CFR 
779. 

OMB  Control  Number:  1029-0035. 

Summary:  Applicants  for  surface  coal 
mining  permits  are  required  to  provide 
adequate  descriptions  of  the 
environmental  resources  that  may  be 
affected  by  proposed  surface  mining 
activities.  The  information  will  be  used 
by  the  regulatory  authority  to  determine 
if  the  applicant  can  comply  with 
environmental  protection  performance 
standards. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 


Description  of  Respondents:  Coal 
mining  companies. 

Total  Annual  Responses:  500. 

Total  Annual  Burden  Hours:  39,185 
hours. 

Title:  Coal  Reclamation  Fee  Report — 
OSM-1  Form. 

OMB  Control  Number:  1029-0063. 

Summary:  The  information  is  used  to 
maintain  a  record  of  coal  produced  for 
sale,  transfer,  or  use  nationwide  each 
calendar  quarter,  the  method  of  coal 
removal  and  the  type  of  coal,  and  the 
basis  for  coal  tonnage  reporting  in 
compliance  with  30  CFR  870  and 
section  401  of  P.L.  95-87.  Individual 
reclamation  fee  payment  liability  is 
based  on  this  information.  Without  the 
collection  of  information  OSM  could 
not  implement  its  regulatory 
responsibilities  and  collect  the  fee. 

Bureau  Form  Number:  OSM-1. 

Frequency  of  Collection:  Quarterly. 

Description  of  Respondents:  Coal 
mine  permittees. 

Total  Annual  Responses:  15,900. 

Total  Annual  Burden  Hours:  4,307. 

Dated:  February  11, 1997. 
Arthur  W.  Abbs, 

Chief,  Division  Of  Regulatory  Support. 
(FR  Doc.  97-3896  Filed  2-14-97;  8:45  am] 
BILUNG  CODE  431l>-0»-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  C.F.R.  50.7.  and  Section 
113(g)  of  the  Clean  Air  Act.  42  U.S.C. 
7413(g).  notice  is  hereby  given  that  on 
February  3. 1997,  a  proposed  Consent 
Decree  in  United  States  v.  Aluminum 
Finishing  Corporation,  Civil  Case  No. 
IP95-1703-«)-MyS,  was  lodged  with 
the  United  States  District  Court  for  the 
Southern  District  of  Indiana, 
Indianapolis  Division.  This  consent 
decree  represents  a  settlement  of  claims 
against  Aluminum  Finishing 
Corporation  ("AFC")  for  violations  of 
the  Clean  Air  Act,  42  U.S.C.  7413(b). 
and  its  implementing  regulations,  the 
Indiana  State  Implementation  Plan 
("SIP").  The  complaint  seeks  injunctive 
relief  and  civil  penalties  for  the  AFC's 
operation  of  a  metal  parts  and  products 
coating  op>eration  in  Indianapolis, 
Indiana,  at  which  it  caused,  allowed  or 
permitted  the  continued  discharge  of 
volatile  organic  compounds  in  excess  of 
the  emission  limitations  set  forth  in  the  ' 
Indiana  SIP,  in  continued  violation  of 
the  Clean  Air  Act  and  the  Indiana  SIP. 

Under  this  settlement,  AFC  will  pay 
the  United  States  a  civil  penalty  of 
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$50,000.  In  addition,  the  Consent  Decree 
requires  AFC  to  comply  with  the  Clean 
Air  Act  and,  in  particular,  to  install  and 
operate  a  thermal  oxidizer  to  eliminate 
^J^'s  discharges  of  excess  volatile 
organic  compounds.  The  consent  decree 
also  requires  monitoring,  reporting  and 
recordkeeping  to  ensure  AFC  will  ' 
continue  to  comply  and  allow  EPA  to 
monitor  AFC's  compliance. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natiual  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Aluminum 
Finishing  Corporation,  D.J.  No.  90-5-2- 
1-1913. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
.  Indiana,  Indianapolis  Division,  46  East 
Ohio  Street,  Indianapolis,  Indiana;  at 
the  Region  5  Office  of  the 
Environmental  Protection  Agency,  77 
West  Jackson  Blvd.  Chicago,  Illinois; 
and  at  the  Consent  Decree  Library,  1120 
G  Street,  N.W..  4th  Floor,  Washington, 
D.C.  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $5.50 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gnws, 

Chief,  Environmenta]  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

IFR  Doc.  97-3827  Filed  2-14-97;  8:45  am] 
BILUNQ  CODE  441»-1S-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liat>iiity  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Formosa  Plastics  Corporation,  Texas 
was  lodged  on  January  30, 1997  with  the 
United  States  District  Court  for  the 
Southern  District  of  Texas.  The 
proposed  Consent  Decree  requires 
Formosa  to  pay  a  $150,000  civil  penalty 
and  conduct  a  Supplemental 
Environmental  Project  at  its  Point 
Comfort,  Texas  facility.  The 
Supplemental  Environmental  Project 
includes  the  replacement  of  two 
ethylene  dichloride  cracking  furnaces  at 
Formosa's  facility  before  the  end  of  the 
useful  lifia  of  the  furnaces.  Replacement 


of  the  furnaces  before  the  end  of  the 
useful  life  of  the  equipment  will  reduce 
emissions  from  existing  furnaces  and 
reduce  the  amount  of  hazardous  waste 
generated  by  the  furnaces. 

Contemporaneously  with  lodging  the 
Consent  Decree,  the  United  States  filed 
an  action  against  Formosa  pursuant  to 
the  Clean  Air  Act.  42  U.S.C.  7401  et  seq. 
the  Standards  of  Performance  for  New 
Stationary  Sovuces,  40  C.F.R.  Part  60, 
Subpart  VV,  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants, 
40  C.F.R.  Part  61,  Subparts  F,  V,  and  FF. 
This  action  is  based  upon  violations  that 
occurred  at  Formosa's  facility  located  in 
Point  Comfort,  Texas  ("Formosa's 
facility"). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
conmients  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  Civil  Action  No.  97-287, 
United  States  v.  Formosa  Plastics 
Corporation,  Texas,  EKDJ  Reference 
Number  90-5-2-1-2005. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  VI  Office  of  the 
Environmental  Protection  Agency,  1445 
Ross  Avenue  Dallas,  Texas  75202;  and 
at  the  Consent  Etecree  Library,  1120  G 
Street,  N.W.,  4th  Floor,  Washington. 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street. 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $4.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  Gross, 

Section  Chief  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 
[FR  Doc.  97-3828  Filed  2-14-97;  8:45  ami 

BiUMQ  COOE  4410-IS-M 


Notice  of  Lodging  of  Consent  Decrees 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Consistent  with  Departmental  poUcy, 
28  C.F.R.  50.7,  notice  is  hereby  given 
that  on  February  6, 1997,  a  proposed 
Settlement  Agreement  of  Environmental 
Claims  and  Issues  ("Settlement 
Agreement")  in  In  re  Metallurgy,  Inc. 
and  Sbieldalloy  Metallurgical 
Corporation,  Bankr.  Nos.  93  B  44468 


(JLG)  and  93  B  4446  (JLG).  was  lodged 
with  the  United  States  Bankruptcy 
Court  for  the  Southern  District  of  New 
York.  This  proposed  Settlement 
Agreement  resolves  the  United  States' 
claims  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act,  42 
U.S.C.  9601  et  seq..  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA")  and  the  Department  of  Interior 
("DOI"),  and  under  the  Resources 
Conservation  and  Recovery  Act,  as 
amended,  42  U.S.C.  6901.  et  seq. 
("RCRA"),  on  behalf  of  EPA,  relating  to 
Shieldalloy's  fadUties  in  Cambridge, 
Ohio  (the  "Cambridge  Site")  and 
Newfield,  New  Jersey  (the  "Newfield 
Site").  The  Settlement  Agreement  also 
resolves  claims  with  respect  to  Ucensing 
fees  inciured  by  the  Nuclear  Regulatory 
Commission  ("NRC")  pursuant  to  the 
Atomic  Energy  Act  of  1974,  as  amended, 
42  U.S.C.  2011,  et  seq. 

As  part  of  this  Settlement  Agreement, 
Shieldalloy  and  Metallurg  will  post 
approximately  $22  million  in  cash  and/ 
or  letters  of  credit  to  assure  the 
completion  of  the  Nevtrfield  Site  cleanup 
which  is  ciurently  in  progress  pursuant 
to  an  administrative  order  issued  by  the 
State  of  New  Jersey.  Shieldalloy  and 
Cyprus  Foote  Mineral  Company,  the 
prior  owner  of  the  Cambridge  Site,  will 
also  post  approximately  $11  million  in 
cash,  letters  of  credit,  and  an  aimuity  to 
assiue  the  completion  of  the  cleanup  of 
the  Cambridge  Site  which  is  currently  in 
progress  pursuant  to  a  consent  order 
entered  into  between  the  State  of  Ohio 
and  Shieldalloy. 

In  addition,  the  United  States'  claims 
against  Shieldalloy  for  unreimbursed 
pre-petition  response  costs  incurred  at 
both  Sites  will  be  allowed  as  general 
unsecured  claims  (in  the  amount  of 
$178,192.92  at  the  Newfield  Site  and 
$41,562.35  at  the  Cambridge  Site),  and 
the  United  States'  claims  against 
Shieldalloy  for  unreimbursed  post- 
petition  response  costs  incurred  at  the 
Sites  will  be  allowed  as  administrative 
claims  (in  the  amoimt  $191,177.23  at 
the  Newfield  Site  and  $108,046.73  at  the 
Cambridge  Site).  The  Settlement 
Agreement  also  resolves  the  United 
States'  claims  for  natiual  resource 
damages  at  the  Sites.  Shieldalloy  will 
remediate  wetlands  present  on  the 
Newfield  Site  and  create  approximately 
10  acres  of  wetlands  in  and  around  the 
Newfield  Site.  Shieldalloy  will  enhance, 
restore  and/or  preserve  approximately 
40  to  45  acres  of  wetlands  in  the  vicinity 
of  the  Cambridge  Site.  The  United  States 
will  also  receive,  on  behalf  of  DOI,  an 
allowed  administrative  claim  in  the 
amount  of  $4,714.67  for  post-petition 


7256  Federal  Register  /  Vol.  62.  No.  32  /  Tuesday,  February  18,  1997  /  Notices 


natural  resource  damages  assessment 
costs. 

The  United  States  will  also  receive  a 
$497,000  allowed  general  unsecured 
claim  for  a  RCRA  civil  penalty  claim. 
The  NRC  will  receive  a  general 
unsecured  claim  for  its  pre-petition 
licensing  fees. 

The  Etepartment  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Settlement 
Agreement.  The  proposed  Settlement 
Agreement  may  be  examined  at  the 
OfHce  of  the  United  States  Attorney,  100 
Church  St.,  19th  Floor.  New  York,  New 
York  10007,  at  the  Region  n  office  of  the 
Environmental  Protection  Agency.  290 
Broadway,  New  York,  New  YoA  10007- 
1866,  and  at  the  Consent  Decree  Library, 
1120  G  Street.  N.W..  4th  Floor, 
Washington,  D.C.  20005  (202)  624-0892. 
A  copy  of  the  proposed  Settlement 
Agreement  may  be  obtained  in  person  or 
by  mail  from  the  Consent  Decree 
Library,  1120  G  Street.  N.W.,  4th  Floor, 
Washington,  D.C  20005.  In  requesting  a 
copy,  please  enclose  a  check  (there  is  a 
25  cent  per  page  reproduction  cost)  in 
the  amount  of  $13.00  for  the  Settlement 
Agreement  payable  to  the  Consent 
Decree  Library. 
JoelM.  Gross, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division 
IFR  Doc.  97-3826  Filed  2-14-97;  8:45  am) 

MUMG  COOC  4410-1S-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Ceramic  Composite 
Aircraft  Brake  Consortium 

Notice  is  hereby  given  that,  on 
January  15. 1997,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  the 
Ceramic  Composite  Aircraft  Brake 
Consortium  ("CCAB")  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
■  objectives  of  the  research  and 
development  venture.  The  notifications 
were  filed  for  the  purpose  of  invoking 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Pursuant  to  Section  6(b)  of  the  Act,  the 
identifies  of  the  parties  are  Ohio 
Aerospace  Institute,  Cleveland.  OH; 
AUiedSignal  Aerospace,  Phoenix,  AZ; 
Aircraft  Braking  Systems  Corporation, 
Akron,  OH;  Parker  Hannefin 


Corporation,  Irvine,  CA  and  BF 
Goodrich  Aerospace,  Brecksville.  OH. 
CCAB  is  dedicated  to  researching  and 
developing  the  application  of  ceramic 
matrix  materials  to  aircraft  braking 
systems. 

Membership  in  this  project  remains 
open,  and  CCAB  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 
Information  regarding  participation  in 
CCAB  may  be  obtained  from  Eileen 
Pickett,  Ohio  Aerospace  Institute. 
Cleveland.  OH. 
Constance  K.  Robinson, 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  97-3830  Filed  2-14-97;  8:45  am) 

HLLMO  C006  4410-1 1-M 


National  Cooperative  Research 
Notification;  Southwest  Research 
Institute;  Correction 

In  notice  document  96-31547. 
regarding  the  Southwest  Research 
Institute,  appearing,  on  page  65421  in 
the  issue  of  Thursday,  December  12, 
1996,  make  the  following  correction: 

In  the  first  column,  in  the  heading,  in 
the  third  line,  the  year  "1995"  should 
read  "1993". 
Constance  K.  Robinson. 
Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  97-3829  Filed  2-14-97;  8:45  am) 

BILLMO  CODE  4410-11-M 

Foreign  Claims  Settiement 
Commission 

[F.C&C.  Meeting  Notice  No.  3-07] 
Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date  and  Time:  Monday,  February  24, 
1997, 10:00  a.m. 

Subject  Matter:  1.  Consideration  of 
Proposed  Decisions  on  claims  against 
Albania 

2.  Hearings  on  the  record  on 
objections  to  Proposed  Decisions  in  the 
following  claims  against  Albania: 
ALB-010— Peter  Panos 
ALB-015 — Sophocles  Panagiotis 
ALB-032,  ALB-034,  ALB-035,  and 

ALB-043— Cleopatra  Karselas,  Eflalia 

Maliou,  George  Karselas,  and  Olga 

Dntule 
ALB-045 — Vangjo  Gregori 


ALB-067— 2yianeta  Faber 
ALB-092— Thanas  Laske 
ALB-1 17— James  EUas 
ALB-122 — Vaios  Karagiannis 
ALB-1 23— Thomas  S.  Kalyvas 
ALB-124— Elias  Kalyvas 
ALB-1 46— Constance  Z.  Zotos  and 

Cleopatra  Bizoukas 
ALB-151— Victoria  Gallani 
ALB-1 78— Hariklia  Zoto 
ALB-210— Aristokli  P.  Cifligu 
ALB-216— Rita  Deto  Sefla 
ALB-217— Arthur  Generalis 
ALB-221— Dimetra  A.  Gregory 
ALB-238— Edward  Mehmet 
ALB-244 — Near  East  Foundation 
ALB-278— Violet  K.  Veli 
Status:  Open 

Subject  matter  not  disposed  of  at  the 
scheduled  meeting  may  be  carried  over 
to  the  agenda  of  the  following  meeting. 

All  meetings  are  held  at  the  Foreign 
claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6029,  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  February  12. 
1997. 

Judith  H.  Lock, 

Administrative  Officer. 

IFR  Doc.  97-3999  Filed  2-13-97;  9:40  am] 

BILUNQ  COOE  441«-01-P 


Office  of  Justice  Programs 

[OJP(OVC)No.ill3] 

Rm  1121-ZAM 

Victims  of  Crime  Act  Victim  Assistance 
Grant  Program 

AGENCY:  Office  of  Justice  Programs. 
Office  for  Victims  of  Crime,  Justice. 
ACTION:  Proposed  program  guidelines. 

SUMMARY:  The  Office  for  Victims  of 
Crime  (OVC),  Office  of  Justice  Programs 
(OJP).  U.S.  Department  of  Justice  (DOJ), 
is  publishing  Propjosed  Program 
Guidelines  to  implement  the  victim 
assistance  grant  program  as  authorized 
by  the  Victims  of  Crime  Act  of  1984,  as 
amended,  42  U.S.C.  10601,  et  seq. 
(hereafter  referred  to  as  VOCA). 
DATES:  These  guidelines  are  efiiective 
itom  October  1, 1996  (Federal  Fiscal 
Year  1997  VOCA  grant  program),  until 
further  revised  by  OVC.  The  comments 
period  on  these  guidelines  closes  on 
March  4, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  McCann  Cleland,  Ditector,  State 
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Compensation  and  Assistance  Division, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531;  telephone  number  (202)  307- 
5983.  (This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  The 

comment  period  for  the  following 
Proposed  Guidelines  for  the  Victim  of 
Crime  Act  (VOCA)  Victim  Assistance 
Grant  Program  will  end  14  days  after  the 
date  of  this  publication.  The  OfBce  for 
Victims  of  Crime  (OVC)  is  expediting 
the  comment  period  for  two  reasons. 
First,  a  longer  comment  period  will 
impose  a  burden  on  many  states,  who 
having  received  their  largest-ever  VOCA 
grant  awards,  are  now  reluctant  to  begin 
distributing  the  funds  to  victim 
assistance  agencies  without  formal 
direction,  in  the  form  of  Program 
Guidelines,  from  OVC.  Second,  OVC 
began  the  process  of  soliciting 
suggestions  for  modifying  the  current 
Final  Guidelines  several  months  ago.  In 
the  interest  of  reaching  a  more  diverse 
audience  and  making  the  review  and 
comment  process  more  convenient  for 
victim  service  advocates  and  providers, 
in  late  November  of  1996,  OVC  mailed 
copies  of  the  Proposed  Guidelines  to  all 
of  the  state  VOCA  victim  assistance  and 
victim  compensation  program 
administrators,  as  well  as  to  the 
representatives  of  approximately  20 
national  crime  victim  advocacy 
organizations.  In  early  December,  the 
Proposed  Guidelines  were  posted  on  the 
Internet  for  review  and  comment  by  all 
interested  parties.  OVC  already  has 
received  over  thirty  recommendations, 
questions,  and  comments  from  VOCA 
administrators  and  other  victim 
advocates  via  telephone,  mail,  fax,  and 
e-mail. 

VOCA  authorizes  federal  financial 
assistance  to  states  for  the  purpose  of 
compensating  and  assisting  victims  of 
crime,  providing  funds  for  training  and 
technical  assistance,  and  assisting 
victims  of  federal  crimes.  These 
Program  Guidelines  provide  information 
on  the  administration  and 
implementation  of  the  VOCA  victim 
assistance  grant  program  as  authorized 
in  section  1404  of  VOCA,  Public  Law 
98-473,  as  amended,  codified  at  42 
U.S.C.  10603,  and  contain  information 
on  the  following:  Summary  of  the 
Comments  to  the  Proposed  Final 
Program  Guidelines;  Background: 
Allocation  of  VOCA  Victim  Assistance 
Funds;  VOCA  Victim  Assistance 
Application  Process;  Program 
Requirements;  Financial  Requirements; 
Monitoring;_  and  Suspension  and 
Termination  of  Funding.  The  Guidelines 
are  based  on  the  experience  gained  and 
legal  opinions  rendered  since  the 
inception  of  the  grant  program  in  1986, 


and  are  in  accordance  with  VOCA. 
These  Proposed  Program  Guidelines  are 
all  inclusive.  Thus,  they  supersede  any 
Guidelines  previously  issued  by  OVC. 

The  Office  of  Justice  Programs,  Office 
for  Victims  of  Crime,  in  conjunction 
with  the  Office  of  Policy  Development, 
EX)J,  and  the  Office  of  Information  and 
Regulatory  Affairs,  the  Office  for 
Management  and  Budget  (0MB),  has 
determined  that  these  Guidelines  do  not 
represent  a  "significant  regulatory 
action"  for  the  purposes  of  Executive 
Order  12866  and,  accordingly,  these 
Program  Guidelines  were  not  reviewed 
by  0MB. 

In  addition,  these  Program  Guidelines 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  therefore,  an  analysis  of  the 
impact  of  these  rules  on  such  entities  is 
not  required  by  the  Regulatory 
Flexibility  Act,  codified  at  5  U.S.C.  601, 
et  seq. 

Tne  program  reporting  requirements 
described  in  the  Program  Requirements 
section  have  been  approved  by  0MB  as 
required  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3504(h).  (0MB 
Approval  Number  1121-0014) 

Summary  of  the  Revisions  to  the  1997 
Program  Guidelines , 

As  the  result  of  the  comments  from 
the  field,  recent  legislative  amendments 
to  VOCA,  and  modifications  of 
applicable  federal  regulations, 
substantive  changes  were  made  to  five 
sections  of  the  Guidelines,  including: 
The  Availability  of  Funds,  the 
Application  Process,  the  Program 
Requirements,  the  Program  Reporting 
Requirements,  and  the  Financial 
Requirements.  These  changes  are 
summarized  in  the  paragraphs  below, 
and  incorporated  into  the  complete  text 
of  the  Proposed  Program  Guidelines  for 
Victim  Assistance  Grants.  The  Program 
Guidelines  also  include  several 
technical  corrections  that  are  not  listed 
in  this  summary  because  they  do  not 
affect  policy  or  implementation  of  the 
Guidelines. 

A.  Comments  From  the  Field 

Over  time.  OVC  received  comments 
from  VOCA  state  administrators,  victim 
service  providers,  representatives  of 
national  victim  organizations,  and  other 
victim  advocates  regarding  the  current 
Program  Guidelines,  issued  in  October 
1995.  In  total,  over  15  different 
recommendations,  questions,  and 
comments  were  received.  These 
comments  were  helpful  in  formulating 
the  revisions  constituting  the  subject 
Proposed  Victim  Assistance  Guidelines. 

1.  Definition  of  Elder  Abuse.  Under 
Section  IV.  Program  Requirements,  Part 


A.  Grantee  Eligibility  Requirements — 
the  definition  of  "elder  abuse"  has  been 
modified,  so  that  it  now  focuses  on 
describing  the  offense,  rather  than  on 
characterizing  the  victim.  Hence,  the 
definition,  "abuse  of  vulnerable  adults," 
has  been  changed  to  "the  mistreatment 
of  older  persons  through  physical, 
sexual,  or  psychological  violence; 
neglect;  or  economic  exploitation  and 
fraud." 

2.  Identifying  Underserved  Victims  of 
Crime.  Under  Section  IV.  Program 
Requirements,  Part  A.  Grantee 
Eligibility  Requirements,  the  language  of 
the  Proposed  Guidelines  has  been 
modified  to  encourage  states  to  identify 
gaps  in  available  services,  not  just  by 
the  types  of  crimes  committed,  but  also 
by  specific  demographic  profiles  such  as 
those  victims  living  in  rural  or  remote 
areas,  or  in  inner  cities,  or  by  the 
specific  characteristics  of  the  victim 
population  needing  services,  such  as 
disabled  or  elderly  victims. 

3.  New  Programs.  There  was 
confusion  about  OVC's  intention 
regarding  the  funding  of  new  crime 
victim  programs.  Hence,  language  has 
been  added  to  the  Proposed  Guidelines 
clarifying  that  new  programs  that  have 
not  yet  demonstrated  a  record  of 
providing  services  may  be  eligible  to 
receive  VOCA  funding  if  they  can 
demonstrate  financial  support  from  non- 
federal sources. 

4.  Unfunded  Mandates.  Recently, 
many  state  legislatures  have  passed  laws 
establishing  important  new  rights  for 
crime  victims.  OVC  wishes  to  clarify 
that  VOCA  funds  may  be  used  for  the 
purpose  of  implementing  these  laws. 
Therefore,  restrictive  language  from  the 
previous  Guidelines  has  been 
eliminated.  Please  note  that  VOCA 
crime  victim  assistance  funds  still  may 
not  be  used  to  supplant  state  and  local 
funds  that  would  otherwise  be  available 
for  crime  victim  services. 

5.  Stale  Grantees  as  Subrecipients. 
Under  Section  IV.  Program 
Requirements,  Part  C.  Eligible 
Subrecipient  Organisations,  the  Program 
Guidelines  have  been  modified  with 
regard  to  subgrants  to  state  grantees. 
Since  the  intention  of  the  VOCA  grant 
program  is  to  support  and  enhance  the 
crime  victim  services  provided  by 
community  agencies,  state  grantees  that 
meet  the  definition  of  an  eligible 
subrecipient  organization  may  not 
award  themselves  more  than  10  percent 
of  their  annual  VOCA  award. 

6.  Emergency  Legal  Assistance.  Under 
Section  IV.  Program  Requirements,  Part 
D.  Services,  Activities,  and  Costs  at  the 
Subrecipient  Level,  the  Proposed 
Guidelines  have  been  modified  to  allow 
subgrantees  discretion  in  providing 
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victims  of  domestic  violence  with  legal 
assistance  such  as  child  custody  and 
visitation  proceedings  "when  such 
actions  are  directly  connected  to  family 
violence  cases  and  pertain  to  the  heahh 
and  safety  of  the  victim."  The  allowable 
"Contracts  for  Professional  Services" 
section  also  has  been  modified  to 
include  assistance  with  emergency 
custody  and  visitation  proceedings. 

7.  Advanced  Technologies.  In  the 
Proposed  Guidelines,  OVC  offers  the 
states  clarification  and  further  guidance 
on  the  use  of  VOCA  funds  for  advanced 
technologies  such  as  computers  and 
victim  notification  systems. 

8.  Electronic  Submission  of  Subgrant 
Award  Reports.  In  the  interest  of 
meeting  OVC's  mandate  to  collect  and 
maintain  accurate  and  timely 
information  on  the  disbursal  of  VCKIA 
funds,  state  grantees  will  now  be 
required  to  transmit  their  Subgrant 
Award  Report  information  to  OVC  via 
the  automated  subgrant  dial-in  system. 
Beginning  with  the  Federal  Fiscal  Year 
(FFY)  1997  VOCA  grant  award,  OVC 
will  no  longer  accept  manual 
submission  of  the  Subgrant  Award 
Reports.  By  utilizing  the  subgrant  dial- 
in  1-800  number,  grantees  can  access 
the  system  without  incurring  a  long 
distance  telephone  charge.  States  and 
territories  outside  of  the  continental 
U.S.  are  exempt  from  the  requirement  to 
use  the  subdial  system,  but  these 
grantees  must  complete  and  submit  the 
Subgrant  Award  Report  form,  OJP  7390/ 
2A,  for  each  VOCA  subrecipient. 

B.  Legislative  Changes 

1.  The  Antiterrorism  and  Effective 
Death  Penalty  Act  of  1996  (Pub.  L.  104- 
132). 

The  Antiterrorism  and  Effective  Death 
Penahy  Act  of  19%  (Pub.  L.  104-132) 
(hereafter,  "The  Antiterrorism  Act"), 
was  signed  into  law  on  April  24, 1996. 
This  legislation  contained  a  number  of 
victim  related  provisions  that  amended 
VOCA,  including  four  provisions 
concerning  the  "Availability  of  (VOCA 
victim  assistance)  Grant  Funds." 

a.  The  Antiterrorism  Act  increases  the 
base  amount  for  victim  assistance  grants 
from  $200,000  to  $500,000.  The 
territories  of  Northern  Mariana  Islands, 
Guam,  and  American  Samoa  will 
continue  to  receive  a  base  amount  of 
$200,000,  with  the  Republic  of  Palau's 
share  governed  by  the  Compact  of  Free 
Association  between  the  U.S.  and  the 
Republic  of  Palau. 

b.  OVC  Reserve  Fund.  The 
Antiterrorism  Act  authorizes  the  OVC 
Director  to  establish  a  reserve  fund,  up 
to  $50  million.  Reserve  fund  monies 
may  be  used  for  supplemental  grants  to 
assist  victims  of  terrorist  acts  or  mass 


violence  occurring  within  or  outside  the 
U.S.  The  OVC  Director  may  award 
reserve  funds  to  the  following  entities: 

(1)  States  for  providing  compensation 
and  assistance  to  their  state  residents, 
who,  while  outside  of  the  borders  of  the 
U.S.,  become  victims  of  a  terrorist  act  or 
mass  violence.  The  beneficiaries, 
however,  cannot  be  persons  who  are 
already  eligible  for  compensation  under 
the  Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986.  Individuals 
covered  under  the  Omnibus  Diplomatic 
Security  Act  include  those  who  are 
taken  captive  because  of  their 
relationship  with  the  U.S.  government 
as  a  member  of  the  U.S.  Civil  Service, 
as  well  as  other  U.S.  citizens,  nationals, 
or  resident  aliens  who  are  taken  captive 
while  rendering  service  to  the  U.S. 
similar  to  that  of  civil  servants. 
Dependent  family  members  of  such 
persons  also  are  covered  under  the  Act. 

(2)  Eligible  state  crime  victim 
compensation  and  assistance  programs 
for  providing  compensation  and 
emergency  relief  for  the  benefit  of 
victims  of  terrorist  acts  or  mass  violence 
occurring  within  the  U.S. 

(3)  U.S.  Attorneys'  Offices  for  use  in 
coordination  with  state  victim 
compensation  and  assistance  efforts  in 
providing  relief  to  victims  of  terrorist 
acts  or  mass  violence  occurring  within 
the  U.S. 

(4)  Eligible  state  compensation  and 
assistance  programs  to  offset  fluctuation 
in  the  funds  during  years  in  which  the 
Fund  decreases  and  additional  monies 
are  needed  to  stabilize  funding  for  state 
programs. 

c.  Unobligated  Grant  Funds. 
Beginning  with  FFY  1997  VOCA  grants, 
funds  not  obUgated  by  the  end  of  the 
grant  period,  up  to  a  maximum  of 
$500,000,  will  be  returned  to  the  Fund, 
and  not  to  the  General  Treasury,  as  was 
the  practice  in  previous  years.  Returned 
funds  in  excess  of  $500,000  in  a  given 
year  shall  be  returned  to  the  Treasury. 
Once  any  portion  of  a  state's  grant  is 
returned  to  the  Fund,  the  funds  must  be 
redistributed  according  to  the  formula 
established  by  VOCA  and  the  Proposed 
Program  Guidelines.  States  are 
encouraged  to  monitor  closely  the 
expenditure  of  VOCA  funds  throughout 
the  grant  period  to  avoid  returning  grant 
monies  to  OVC  and/or  the  Treasury. 

d.  Grant  Period  Extended.  The 
Antiterrorism  Act  extended  the  VOCA 
victim  assistance  grant  period  from  the 
year  of  award  plus  one,  to  the  year  of 
award  plus  two.  (Subsequent  legislation 
further  extended  the  grant  period  to  the 
year  of  award,  plus  three.) 

2.  Omnibus  Consolidated 
Appropriations  Act  of  1997.  The 
Omnibus  Consolidated  Appropriations 


Act  of  1997  (Pub.  L.  104-208)  was 
passed  by  Congress  and  signed  into  law 
by  President  Clinton  in  September  30, 
1996.  This  Act  further  extended  the 
grant  period  to  the  year  of  award  plus 
three.  This  change  is  effective  for  all 
FFY  1997  grants.  The  Proposed  Program 
Guidelines  clarify  that  funds  are 
available  for  obligation  beginning 
October  1  of  the  year  of  the  award, 
through  September  30  of  the  FFY  three 
years  later.  For  example,  grants  awarded 
in  November,  1996  (FFY  1997)  are 
available  for  obligation  beginning 
October  1, 1996  trough  September  30, 
2000. 

This  modification  is  contained  in  the 
"Availability  of  Funds"  section  of  the 
Proposed  Program  Guidelines. 

C.  Changes  in  Applicable  Federal 
Regulations 

1.  Mandatory  Enrollment  in  U.S. 
Treasury  Department's  Automated 
Clearing  House  (ACH)  Vendor  Express 
Program.  In  accordance  with  the  Debt 
Collection  Improvement  Act  of  1996, 
the  U.S.  Treasury  Department  revised  its 
regulations  regarding  federal  payments. 
The  Proposed  Program  Guidelines  have 
been  modified  to  require  that,  effective 
July  26, 1996,  all  federal  payments  to 
state  VOCA  victim  assistance  and 
compensation  grantees  must  be  made 
via  electronic  funds  transfer. 

States  that  are  new  award  recipients 
or  those  that  have  previously  received 
funds  in  the  form  of  a  paper  check  from 
the  U.S.  Treasury,  must  enroll  in  the 
Treasury  Department's  ACH  Vendor 
Express  program  (through  OJP)  before 
requesting  any  federal  ftinds.  This 
means  that  VOCA  grantees  can  no 
longer  receive  drawdowns  against  their 
awards  via  paper  check  mailed  from  the 
Treasury.  Grant  recipients  must  enroll 
in  ACH  for  Treasury  to  electronically 
transfer  drawdowns  directly  to  their 
banking  institutions.  States  that  are 
currently  on  the  Letter  of  Credit 
Electronic  Certification  System  (LOCES) 
will  be  automatically  enrolled  in  the 
ACH  program.  Enrollment  forms  will  be 
included  in  the  award  packet. 
Enrollment  in  ACH  need  only  be 
completed  once.  This  modification  is 
included  in  the  "Application  Process" 
section  of  the  Proposed  Program 
Guidelines. 

2.  Higher  Audit  Threshold.  In 
response  to  suggestions  made  by  many 
recipients  of  federal  grant  awards, 
including  VOCA  grant  recipients,  0MB 
Circular  A-133  is  being  revised.  Until 
the  revisions  are  final,  state  ^d  local 
government  agencies  that  receive 
$100,000  or  more  in  federal  funds 
during  their  state  fiscal  year  are  required 
to  submit  an  organization-wide  financial 
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and  compliance  audit  report.  Recipients 
of  $25,000  to  $100,000  in  federal  funds 
are  required  to  submit  a  program-or 
organizition-wide  audit  report  as 
directed  by  the  granting  agency. 
Recipients  receiving  less  than  $25,000 
in  federal  funds  are  not  required  to 
submit  a  program-or  organization-wide 
financial  and  compliance  audit  report 
for  that  year.  Nonprofit  organizations 
and  institutions  of  higher  education  that 
expend  $300,000  or  more  in  federal 
funds  per  year  shall  have  an 
organization-wide  financial  and 
compliance  audit.  Grantees  must  submit 
audit  reports  within  13  months  after 
their  state  fiscal  year  ends. 

Previously,  states  that  received 
$100,000  or  more  in  federal  financial 
assistance  in  any  fiscal  year  were 
required  to  have  a  single  audit  for  that 
year.  States-and  subrecipients  receiving 
at  least  $25,000,  but  less  than  $100,000, 
in  a  fiscal  year  had  the  option  of 
performing  a  single  audit  or  an  audit  of 
the  federal  program,  and  state  and  local 
governments  receiving  less  than  $25,000 
in  any  fiscal  year  were  exempt  from 
audit  requirements.  This  modification  is 
contained  in  the  "Financial 
Requirements"  section  of  the  Proposed 
Program  Guidelines. 

Guidelines  for  Crime  Victim  Assistance 
Grants 

/.  Background 

In  1984,  VOCA  established  the  Crime 
Victims  Fund  (Fund)  in  the  U.S. 
Treasiuy  and  authorized  the  Fund  to 
receive  deposits  of  fines  and  penalties 
levied  against  criminals  convicted  of 
federal  crimes.  This  Fund  provides  the 
source  of  funding  for  carrying  out  all  of 
the  activities  authorized  by  VCXIA.. 

OVC  makes  annual  VOCA  crime 
victim  assistance  grants  from  the  Fund 
to  states.  The  primary  purpose  of  these 
grants  is  to  support  the  provision  of 
services  to  victims  of  violent  crime 
throughout  the  Nation.  For  the  purpose 
of  these  Program  Guidelines,  services 
are  defined  as  those  efforts  that  (1) 
respond  to  the  emotional  and  physical 
needs  of  crime  victims;  (2)  assist 
primary  and  secondary  victims  of  crime 
to  stabilize  their  lives  after  a 
victimization:  (3)  assist  victims  to 
understand  and  participate  in  the 
criminal  justice  system;  and  (4)  provide 
victims  of  crime  with  a  measure  of 
safety  such  as  boarding-up  broken 
windows  and  replacing  or  repairing 
locks. 

For  the  purpose  of  the  VOCA  crime 
victim  assistance  grant  program,  a  crime 
victim  is  a  person  who  has  suffered 
physical,  sexual,  or  emotional  harm  as 
a  result  of  the  commission  of  a  crime. 


VOCA  gives  latitude  to  state  grantees 
to  determine  how  VOCA  victim 
assistance  grant  funds  will  best  be  used 
within  each  state.  However,  each  state 
grantee  must  abide  by  the  minimal 
requirements  outlined  in  VOCA  and 
these  Program  Guidelines. 

n.  Allocation  of  VOCA  Victim 
Assistance  Funds 

A.  Distribution  of  the  Crime  Victims 
Fund 

OVC  administers  the  deposits  made 
into  the  Fund  for  programs  and  services, 
as  specified  in  VC)CA.  The  amount  of 
funds  available  for  distribution  each 
year  is  dependent  upon  the  total 
deposits  into  the  Fund  during  the 
preceding  Federal  Fiscal  Year  (October 
1  through  September  30). 

The  Federal  Courts  Administration 
Act  of  1992  removed  the  cap  on  the 
Fund,  beginning  with  FFY  1993 
deposits.  This  Act  also  eliminated  the 
need  for  periodic  reauthorization  of 
VOCA  and  the  Fund.  Thus,  under 
current  legislation,  the  Fund  will 
continue  to  receive  deposits. 

Pursuant  to  section  1402  (d)  of  VOCA, 
deposits  into  the  Fund  will  be 
distributed  as  follows: 

1.  The  first  $3,000,000  deposited  in 
the  Fund  in  each  fiscal  year  is  available 
to  the  Administrative  Office  of  the  U.S. 
Courts  for  administrative  costs  to  carry 
out  the  functions  of  the  judicial  branch 
under  sections  3611  and  3612  of  Title 
18  U.S.  Code. 

2.  Of  the  next  $10,000,000  deposited 
in  the  Fund  in  a  particular  fiscal  year. 

a.  85%  shall  be  available  to  the 
Secretary  of  Health  and  Human  services 
for  grants  under  Section  4(d)  of  the 
Child  Abuse  Prevention  and  Treatment 
Act  for  improving  the  investigation  and 
prosecution  of  child  abuse  cases; 

b.  15%  shall  be  available  to  the 
Director  of  the  Office  for  Victims  of 
Crime  for  grants  under  section  4(d)  of 
the  Child  Abuse  Prevention  and 
Treatment  Act  for  assisting  Native 
American  Indian  tribes  in  developing, 
establishing,  and  operating  programs  to 
improve  the  investigation  and 
prosecution  of  child  abuse  cases. 

3.  Of  the  remaining  amount  deposited 
in  the  Fund  in  a  particular  fiscal  year, 

a.  48.5%  shall  be  available  for  victim 
compensation  grants, 

b.  48.5%  shall  be  available  for  victim 
assistance  grants;  and 

c.  3%  shall  be  available  for 
demonstration  projects  and  training  and 
technical  assistance  services  to  eligible 
crime  victim  assistance  programs  and 
for  the  financial  support  of  services  to 
victims  of  federal  crime  by  eligible 
crime  victim  assistance  programs. 


B.  Availability  of  Funds 

1.  VOCA  Victim  Assistance  Grant 
Formula.  All  states,  the  District  of 
Columbia,  the  Conunonwealth  of  Puerto 
Rico,  the  U.S.  Virgin  Islands,  Guam, 
American  Samoa,  Northern  Mariana 
Islands,  and  Palau  (hereinafter  referred 
to  as  "states")  are  eligible  to  apply  for, 
and  receive,  VOCA  victim  assistance 
grants.  See  section  1404(d)(1)  of  VOCA. 
codified  at  42  U.S.C.  10603(d)(1). 

2.  Reserve  Fund.  As  the  result  of 
provisions  in  the  Antiterrorism  Act 
amending  VOCA,  the  OVC  Director  is 
authorized  to  retain  funds  in  a  reserve 
fund,  up  to  $50  million.  The  Director 
may  utilize  the  reserve  funds  in  order 
to: 

a.  Award  supplemental  grants  to 
assist  victims  of  terrorist  acts  or  mass 
violence  outside  or  within  the  U.S.  The 
OVC  Director  may  grant  reserve  funds 
for  such  purposes  to  the  following 
entities: 

(1)  States  for  providing  compensation 
and  assistance  to  their  state  residents, 
who  while  outside  of  the  U.S.  become 
victims  of  a  terrorist  act  or  mass 
viqlence.  The  beneficiaries,  however, 
cannot  be  persons  who  are  already 
eligible  for  compensation  under  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  of  1986. 

Individuals  covered  under  the 
Omnibus  Diplomatic  Security  and 
Antiterrorism  Act  include  persons  who 
are  taken  captive  because  of  their 
relationship  with  the  U.S.  Government 
as  a  member  of  the  U.S.  Civil  Service, 
as  well  as  other  U.S.  citizens,  nationals, 
or  resident  aliens  who  are  taken  captive 
while  rendering  service  to  the  U.S. 
similar  to  that  of  civil  servants. 
Dependent  family  members  of  such 
persons  also  are  covered  under  the 
Omnibus  Diplomatic  Security  Act. 

(2)  Eligible  state  crime  victim 
compensation  and  assistance  programs 
for  providing  emergency  relief, 
including  crisis  assistance,  training,  and 
technical  assistance  for  the  benefit  of 
victims  of  terrorist  acts  or  mass  violence 
occurring  within  the  U.S. 

(3)  U.S.  Attorney's  Offices  for  use  in 
coordination  with  state  victim 
compensation  and  assistance  efforts  in 
providing  relief  to  victims  of  terrorist 
acts  or  mass  violence  occurring  within 
the  U.S. 

b.  Offset  Fluctuations  in  Fund.  The 
Director  of  OVC  may  also  use  the 
reserve  fund  to  offset  fluctuations  in 
Fund  deposits  for  state  compensation 
and  assistance  programs  in  years  in 
which  the  Fund  decreases  and 
additional  monies  are  needed  to 
stabilize  programs. 

3.  Grant  Period.  Federal  legislation 
passed  in  1996  also  makes  victim 
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assistance  grant  funds  available  for 
expenditure  throughout  the  FFY  of 
award  as  well  as  in  the  next  three  fiscal 
years.  The  FFY  begins  on  October  1  and 
ends  on  September  30.  For  example, 
grants  awarded  in  December,  1996  (FFY 
1997)  are  available  for  obligation 
beginning  October  1, 1996  through 
September  30,  2000. 

4.  Grant  Deobligations.  VOCA  grant 
funds  not  obligated  at  the  end  of  the 
award  period  will  be  returned  to  the 
Crime  Victims  Fund.  In  a  given  fiscal 
year,  no  more  than  $500,000  of  the 
remaining  unobligated  funds  can  be 
returned  to  the  Fund.  Amounts  in 
excess  of  $500,000  shall  be  returned  to 
the  Treasury.  Once  any  p>ortion  of  a 
state's  grant  is  returned  to  the  Fund,  the 
funds  must  be  redistributed  according  to 
the  rules  established  by  VOCA  and  the 
Proposed  Program  Guidelines,  so  states 
are  encouraged  to  monitor  closely  the 
expenditure  of  VOCA  funds  throughout 
the  grant  period  to  ensure  that  no  funds 
are  returned. 

C.  Allocation  of  Funds  to  States 

From  the  Fimd  deposits  available  for 
victim  assistance  grants,  each  state 
grantee  receives  a  base  amount  of 
$500,000,  except  for  the  territories  of 
Northern  Mariana  Islands,  Guam,  and 
American  Samoa,  which  are  eligible  to 
receive  a  base  amount  of  $200,000.  The 
Republic  of  Palau's  share  is  governed  by 
the  Compact  of  Free  Association 
between  the  U.S.  and  the  Republic  of 
Palau.  The  remaining  Fund  deposits  are 
distributed  to  each  state,  based  upon  the 
state's  population  in  relation  to  all  other 
states,  as  determined  by  current  census 
data. 

D.  Allocation  of  Funds  Within  the  States 

The  Governor  of  each  state  designates 
the  state  agency  that  will  administer  the 
VOCA  victim  assistance  grant  program. 
The  designated  agency  establishes 
policies  and  procedures,  which  must 
meet  the  minimum  requirements  of 
VOCA  and  the  Program  Guidelines. 

VOCA  funds  granted  to  the  states  are 
to  be  used  by  eligible  public  and  private 
nonprofit  organizations  to  provide 
direct  services  to  crime  victims.  States 
have  sole  discretion  for  determining 
which  organizations  will  receive  funds, 
and  in  what  amounts,  as  long  as  the 
recipients  meet  the  requirements  of 
VOCA  and  the  Program  Guidelines. 

State  grantees  are  encouraged  to 
develop  a  VOCA  program  funding 
strategy,  which  should  consider  tbe 
following:  The  range  of  victim  services 
throughout  the  state  and  within 
communities;  the  unmet  needs  of  crime 
victims;  the  demographic  profile  of 
crime  victims;  the  coordinated. 


cooperative  response  of  community 
organizations  in  organizing  services  for 
crime  victims;  the  availability  of 
services  to  crime  victims  throughout  the 
criminal  justice  process;  and  the  extent 
to  which  other  sources  of  funding  are 
available  for  services. 

State  grantees  are  encouraged  to 
expand  into  new  service  areas  as  needs 
and  demographics  of  crime  change 
within  the  state.  For  example,  when 
professional  training,  counseling,  and 
de-briefings  are  made  available  to  victim 
assistance  providers,  dispatchers,  and 
law  enforcement  officers  in  rural-remote 
areas,  services  to  victims  in  these  areas 
improve  dramatically.  Victim  services 
in  rural-remote  areas  can  also  be 
improved  by  using  VOCA  funds  to    • 
support  electronic  networking  through 
computers,  police  radios,  and  cellular 
phones. 

Many  state  grantees  use  VOCA  funds 
to  stabilize  victim  services  by 
continuously  funding  selected 
organizations.  Some  state  grantees  end 
funding  to  organizations  af^er  several 
years  in  order  to  fund  new 
organizations.  Other  state  grantees  limit 
the  number  of  years  an  organization 
may  receive  VOCA  funds.  These 
practices  are  within  the  grantee's 
discretion  and  are  supported  by  OVC, 
when  they  serve  the  best  interests  of 
crime  victims  within  the  state. 

State  grantees  may  award  VOCA 
funds  to  organizations  that  are 
physically  located  in  an  adjacent  state, 
when  it  is  an  efficient  and  cost-effective 
mechanism  available  for  providing 
services  to  victims  who  reside  in  the 
awarding  state.  When  adjacent  state 
awards  are  made,  the  amount  of  the 
award  must  be  proportional  to  the 
number  of  victims  to  be  served  by  the 
adjacent-state  organization.  OVC 
recommends  that  grantees  enter  into  an 
interstate  agreement  with  the  adjacent 
state  to  address  monitoring  of  the  VOCA 
subrecipient,  auditing  federal  fuiids, 
managing  noncompliance  issues,  and 
reporting  requirements.  States  must 
notify  OVC  of  each  VOCA  award  made 
to  an  organization  in  another  state. 

in.  VOCA  Victim  Assistance 
Application  Process 

A.  State  Grantee  Application  Process 

Each  year,  OVC  issues  a  Program 
Instruction  and  Application  Kit  to  each 
designated  state  agency.  The 
Application  Kit  contains  the  necessary 
forms  and  information  required  to  apply 
for  VOCA  grant  funds,  including  the 
Application  for  Federal  Assistance, 
Standard  Form  424.  The  amount  for 
which  each  state  may  apply  is  included 
in  the  Application  Kit.  At  the  time  of 


application,  state  grantees  are  not 
required  to  provide  specific  information 
regarding  the  subrecipients  that  will 
receive  VOCA  victim  assistance  funds. 

Completed  applications  must  be 
submitted  on  or  before  the  stated 
deadline,  as  determined  by  OVC. 

In  addition  to  the  Application  for 
Federal  Assistance,  state  grantees  shall 
submit  the  following  information: 

1.  Single  Audit  Act  Information, 
specifically,  the  name  and  address  of 
the  designated  Cognizant  federal 
Agency,  the  federal  agency  assigned  by 
OMB,  and  the  dates  of  the  state  fiscal 
year. 

2.  Certifications  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  requirements;  Civil  Rights 
Compliance,  and  any  other  certifications 
required  by  OJP  and  OVC.  In  addition, 
states  must  complete  a  disclosure  form 
specifying  any  lobbying  activities  that 
are  conducted. 

3.  An  assurance  that  the  program  will 
comply  with  all  applicable 
nondiscrimination  requirements. 

4.  An  assurance  that  in  the  event  a 
federal  or  state  administrative  agency 
makes  a  finding  of  discrimination  after 
a  due  process  hearing,  on  the  grounds 
of  race,  color,  religion,  origin,  sex,  or 
disability  against  the  program,  the 
program  will  forward  a  copy  of  the 
finding  to  OJP,  Office  for  Civil  Rights 
(OCR). 

5.  The  name  of  the  Civil  Rights 
contact  person  who  has  lead 
responsibility  for  ensuring  that  all 
applicable  civil  rights  requirements  are 
met  and  who  shall  act  as  liaison  in  civil 
rights  matters  with  OCR. 

6.  Enrollment  in  Automated  Clearing 
House  (ACH).  States  that  are  new  award 
recipients,  or  those  that  have  previously 
received  funds  in  the  form  of  a  paper 
check  from  the  U.S.  Treasury,  must 
enroll  in  the  Treasury  Department's 
ACH  Vendor  Express  program  before 
requesting  any  federal  funds.  States  that 
are  currently  on  the  Letter  of  Credit 
Electronic  Certification  System  (LOCES) 
will  be  automatically  enrolled  in  the 
ACH  program.  Enrollment  in  ACH  need 
only  be  completed  once. 

7.  Administrative  Cost  I*rovision 
Notification.  States  must  indicate  in 
their  application  materials  whether  they 
intend  to  use  the  administrative  cost 
provision.  More  is  explained  about  this 
issue  in  the  following  section. 

B.  Administrative  Cost  Provision  for 
State  Grantees 

Each  state  grantee  may  retain  up  to, 
but  not  more  than,  5%  of  each  year's 
grant  for  administwing  the  VOCA 
victim  assistance  grant  at  the  state 
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grantee  level  with  the  remaining  portion 
being  used  exclusively  for  direct 
services  to  crime  victims  or  to  train 
direct  service  providers  in  accordance 
with  these  Program  Guidelines,  as 
authorized  in  section  1404(b)(3), 
codified  at  42  U.S.C.  10603  (b)(3).  This 
option  is  available  to  the  state  grantee 
and  does  not  apply  to  VOCA 
subrecipients.  State  grantees  are  not 
required  to  match  the  portion  of  the 
grant  that  is  used  for  administrative 
purposes.  The  state  administrative 
agency  may  charge  any  federally 
approved  indirect  cost  rate  to  this  grant. 
However,  any  direct  costs  requested 
must  be  paid  hrom  the  5  percent 
administrative  funds.  An  indirect  cost 
rate  and  cost  allocation  plan  must  be  on 
file  or  submitted  and  approved  by  the 
U.S.  Department  of  Justice  prior  to 
budgeting  funds  for  such  costs. 

This  aouninistrative  cost  provision  is 
to  be  used  by  the  state  grantee  to 
expand,  enhance,  and/or  improve  the 
state's  previous  level  of  effort  in 
administering  the  VOCA  victim 
assistance  grant  program  at  the  state 
level  and  to  support  activities  and  costs 
that  impact  the  delivery  and  quality  of 
services  to  crime  victims  throughout  the 
state.  Thus,  grantees  will  be  required  to 
certify  that  VOCA  administrative  funds 
will  not  be  used  to  supplant  state  funds 
or  to  cover  indirect  costs. 

State  grantees  will  not  be  in  violation 
of  the  nonsupplantation  clause  if  there 
is  a  decrease  in  the  state's  previous 
financial  commitment  towards  the 
administration  of  the  VOCA  grant 
programs  in  the  following  situations:  (1) 
A  serious  loss  of  revenue  at  the  state 
level,  resulting  in  across-the-board 
budget  restrictions.  (2)  A  decrease  in  the 
number  of  "state-supported"  staff 
positions  used  to  meet  the  state's 
"maintenance  of  effort"  in 
administering  the  VOCA  grant 
programs. 

States  are  required  to  notify  OVC  if 
there  is  a  decrease  in  the  amount  of  its 
previous  financial  commitment  to  the 
cost  of  administering  the  VOCA 
program. 

State  grantees  are  not  required  to 
match  the  portion  of  the  grant  that  is 
used  for  administrative  purposes. 

1.  The  following  are  examples  of 
activities  that  are  directly  related  to 
managing  the  VOCA  grant  and  can  be 
supported  with  administrative  funds: 

a.  Pay  salaries  and  benefits  for  staff 
and  consultant  fees  to  administer  and 
manage  the  financial  and  programmatic 
aspects  of  VOCA; 

D.  Attend  OVC-sponsored  and  other 
relevant  technical  assistance  meetings 
that  address  issues  and  concerns  to  state 
administration  of  victims'  programs; 


c.  Monitor  VOCA  Victim  Assistance 
subrecipients,  Victim  Assistance  in 
Indian  Country  subrecipients,  and 
potential  subrecipients,  provide 
technical  assistance,  and/or  evaluation 
and  assessment  of  program  activities: 

d.  Purchase  equipment  for  the  state 
grantee  such  as  computers,  software,  fax 
machines,  copying  machines; 

e.  Train  VOCA  direct  service 
providers; 

f.  Purchase  memberships  in  crime 
victims  organizations  and  victim-related 
materials  such  as  curricula,  literature, 
and  protocols;  and 

g.  Pay  for  program  audit  costs. 

2.  The  following  activities  impact  the 
delivery  and  quality  of  services  to  crime 
victims  throughout  the  state  and,  thus, 
can  be  supported  by  administrative 
funds: 

a.  Develop  strategic  plans  on  a  state 
and/or  regional  basis,  conduct  surveys 
and  needs  assessments,  promote 
innovative  approaches  to  serving  crime 
victims  such  as  through  the  use  of 
technology; 

b.  Improve  coordination  efforts  on 
behalf  of  crime  victims  with  other  Op 
Offices  and  Bureaus  and  with  federal, 
state,  and  local  agencies  and 
organizations; 

c.  Provide  training  on  crime  victim 
issues  to  state,  public,  and  nonprofit 
organizations  that  serve  or  assist  crime 
victims  such  as  law  enforcement 
officials,  prosecutors,  judges, 
corrections  personnel,  social  service 
workers,  child  and  youth  service 
providers,  and  mental  health  and 
medical  professionals; 

d.  Purchase,  print,  and/or  develop 
publications  such  as  training  manuals 
for  service  providers,  victim  services 
directories,  and  brochures; 

e.  Coordinate  and  develop  protocols, 
poUcies,  and  procedures  that  promote 
systemic  change  in  the  ways  crime 
victims  are  treated  and  served;  and 

f.  Train  managers  of  victim  service 
agencies. 

State  grantees  are  required  to  notify 
OVC  of  the  decision  to  use 
administrative  funds  prior  to  charging 
or  incurring  any  costs  against  this 
provision.  State  grantees  may  notify 
OVC  when  the  decision  is  made  to 
exercise  this  option  or  at  the  time  the 
Application  for  Federal  Assistance  is 
submitted. 

Each  state  grantee  that  chooses  to  use 
administrative  funds  is  required  to 
submit  a  statement  to  OVC  describing: 

(1)  The  amount  of  the  total  grant  that 
will  be  used  as  administrative  funds; 

(2)  An  itemization  of  the  state 
grantee's  projected  expenditures  and  the 
types  of  activities  that  will  be 
supported;  and 


(3)  How  these  activities  will  improve 
the  administration  of  the  VOCA 
program  and/or  improve  services  to 
crime  victims. 

A  state  may  modify  projections  set 
forth  in  their  application  by  providing 
OVC  with  a  revised  description  of  their 
planned  use  of  administrative  funds  in 
writing,  subsequent  to  submitting  their 
annual  application.  However,  the 
revised  description  must  be  reviewed 
prior  to  the  obligation  of  any  federal 
funds.  Failure  to  notify  OVC  of 
modifications  will  prevent  the  state 
from  meeting  its  obligation  to  reconcile 
its  State-wide  Report  with  its  Final 
Financial  Status  Report. 

Administrative  grant  funds  can  only 
support  that  portion  of  a  staff  person's 
time  devoted  to  the  VOCA  assistance 
program.  If  the  staff  person  has  other 
functions,  the  proportion  of  their  time 
spent  on  the  VOCA  assistance  program 
must  be  documented  using  regular  time 
and  attendance  records.  The 
documentation  must  provide  a  clear 
audit  trail  for  the  expenditure  of  grant 
funds. 

State  grantees  may  choose  to  award 
administrative  funds  to  a  "conduit" 
organization  that  assists  in  selecting 
qualified  subrecipients  and/or  reduces 
the  state  grantee's  administrative  burden 
in  implementing  the  grant  program. 
However,  the  use  of  a  "conduit" 
organization  does  not  relieve  the  state 
grantee  from  ultimate  programmatic  and 
financial  responsibilities. 

C.  Use  of  Funds  for  Training 

State  grantees  have  the  option  of 
retaining  a  portion  of  their  VOCA  victim 
assistance  grant  for  conducting  state- 
wide and/or  regional  trainings  of  victim 
services  staff.  The  maximum  amount 
permitted  for  this  purpose  is  $5,000  or 
one  percent  of  the  state's  grant, 
whichever  is  greater.  State  grantees  that 
choose  to  sponsor  statewide  or  regional 
trainings  are  not  precluded  from 
awarding  VOCA  funds  to  subrecipients 
for  other  types  of  staff  development. 

Statewide  or  regional  training 
supported  with  training  funds  should 
target  a  diverse  audience  of  victim 
service  providers  and  allied 
professionals,  and  should  provide 
opportunities  to  consider  issues  related 
to  types  of  crime,  gaps  in  services, 
coordination  of  services,  and  legislative 
mandates. 

Each  training  activity  must  occur 
within  the  grant  period,  and  all  training 
costs  must  be  obligated  prior  to  the  end 
of  the  grant  period.  VOCA  grant  funds 
cannot  be  used  to  supplant  the  cost  of 
existing  state  administrative  staff  or 
related  state  training  efforts. 
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Specific  criteria  for  applying  for 
training  funds  will  be  given  in  each 
year's  Application  Kit.  This  criteria  may 
include  addressing  the  goals,  the  needs 
of  the  service  providers,  how  funds  will 
be  used,  and  how  any  program  income 
that  is  generated  will  be  used. 

The  VOCA  funds  used  for  training  by 
the  state  grantee  must  be  matched  at  20 
percent,  cash  or  in-kind,  and  the  source 
of  the  match  must  be  described. 

IV.  Program  Requirements 

A.  State  Grantee  Eligibility 
Requirements 

When  applying  for  the  VOCA  victim 
assistance  grant,  state  grantees  are 
required  to  give  assurances  that  the 
following  conditions  or  requirements 
will  be  met: 

1.  Must  Be  an  Eligible  Organization. 
Only  eligible  organizations  will  receive 
VOCA  funds  and  these  funds  will  be 
used  only  for  services  to  victims  of 
crime,  except  those  funds  that  the  state 
grantee  uses  for  training  victim  service 
providers  and/or  administrative 
purposes,  as  authorized  by  section 
1404(b)  codified  at  42  U.S.C.  10603(b). 
See  section  E.  Services.  Activities,  and 
Costs  at  the  Subrecipient  Eevel  for 
examples  of  direct  services  to  crime 
victims. 

2.  Nonsupplantation.  VOCA  crime 
victim  assistance  grant  funds  will  be 
usM  to  enhance  or  expand  services  and 
will  not  be  used  to  supplant  state  and 
local  funds  that  would  otherwise  be 
available  for  crime  victim  services.  See 
section  1404(a)(2)(c).  codified  at  42 
U.S.C.  10603(a)(2)(C).  This 
supplantation  clause  applies  to  state 
and  local  public  agencies  only. 

3.  Priority  Areas.  Priority  shall  be 
given  to  victims  of  sexual  assault, 
spousal  abuse,  and  child  abuse.  Thus,  a 
minimum  of  10%  of  each  FFY's  grant 
(30%  total)  will  be  allocated  to  each  of 
these  categories  of  crime  victims.  This 
grantee  requirement  does  not  apply  to 
VOCA  subrecipients. 

Each  state  grantee  must  meet  this 
requirement,  unless  it  can  demonstrate 
to  OVC  that:  (1)  A  "priority"  category  is 
currently  receiving  significant  amounts 
of  financial  assistance  from  the  state  or 
other  funding  sources:  (2)  a  smaller 
amount  of  financial  assistance,  or  no 
assistance,  is  needed  from  the  VOCA 
victim  assistance  grant  program;  and  (3) 
crime  rates  for  a  "priority"  category 
have  diminished. 

4.  "Previously  Underserved"  Priority 
Areas.  An  additional  10%  of  each 
VOCA  grant  will  be  allocated  to  victims 
of  violent  crime  (other  than  "priority" 
category  victims)  who  were  "previously 
under  served."  These  under  served 


victims  of  either  adult  or  juvenile 
offenders  may  include,  but  are  not 
limited  to,  victims  of  federal  crimes; 
survivors  of  homicide  victims;  or 
victims  of  assault,  robbery,  gang 
violence,  hate  and  bias  crimes, 
intoxicated  drivers,  bank  robbery,  and 
elder  abuse. 

For  the  purposes  of  this  program,  a 
victim  of  federal  crime  is  a  victim  of  an 
offense  that  violates  a  federal  criminal 
statute  or  regulation.  Federal  crimes  also 
include  crimes  that  occur  on  an  area 
where  the  federal  government  has 
jurisdiction,  such  as  Indian  reservations 
and  military  installations. 

For  the  purposes  of  this  program, 
elder  abuse  is  defined  as  the 
mistreatment  of  older  persons  through 
physical,  sexual,  psychological  or 
physical  violence;  neglect;  or  economic 
exploitation  and  fraud. 

To  meet  the  under  served 
requirement,  grantees  must  identify 
crime  victims  by  type  of  crime.  States 
are  encouraged,  however,  to  identify 
gaps  in  available  services  not  just  by 
types  of  crimes  committed,  but  also  by 
specific  demographic  profiles,  such  as 
those  victims  living  in  rural  areas, 
remote  areas,  or  iilner  cities,  or  by  the 
specific  characteristics  of  the  victim 
population  needing  services,  such  as 
disabled,  or  elderly  victims.  Each  state 
grantee  has  latitude  for  determining  the 
method  for  identifying  "previously 
under  served"  crime  victims,  which 
may  include  public  hearings,  needs 
assessments,  task  forces,  and  meetings 
with  state-wide  victim  services 
agencies. 

Each  state  grantee  must  meet  this 
requirement,  unless  it  can  justify  to 
OVC  that  (a)  services  to  these  victims  of 
violent  crime  are  receiving  significant 
amounts  of  financial  assistance  from  the 
state  or  other  funding  sources;  (b)  a 
smaller  amount  of  financial  assistance, 
or  no  assistance,  is  needed  from  the 
VOCA  victim  assistance  grant  program; 
and  (c)  crime  rates  for  these  victims  of 
violent  crime  have  diminished. 

5.  Financial  Record  Keeping  and 
Program  Monitoring.  Appropriate 
accounting,  auditing,  and  monitoring 
procedures  will  be  used  at  the  grantee 
and  sabrecipient  levels  so  that  records 
are  maintained  to  ensure  fiscal  control, 
proper  management,  and  efficient 
disbursement  of  the  VOCA  victim 
assistance  funds,  in  accordance  with  the 
OJP  Financial  Guide,  effective  edition. 

6.  Compliance  with  Federal  Laws. 
Compliance  with  all  federal  laws  and 
regulations  applicable  to  federal 
assistance  programs  and  with  the 
provisions  of  Title  28  of  the  Code  of 
Federal  Regulations  (CFR)  applicable  to 
grants. 


7.  Compliance  with  VOCA. 
Compliance  by  the  state  grantee  and 
subrecipients  with  the  applicable 
provisions  of  VOCA  and  the  Proposed 
Program  Guidelines. 

8.  Required  Reports  Submitted  to 
OVC.  Programmatic  and  financial 
reports  shall  be  submitted.  (See  Program 
Requirements  and  Financial 
Requirements  for  reporting 
requirements  and  timelines.) 

9.  Civil  Rights.  Prohibition  of 
Discrimination  for  Recipients  of  Federal 
Funds.  No  person  in  any  state  shall,  on 
the  grounds  of  race,  color,  religion, 
national  origin,  sex,  age,  or  disability  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
program  or  activity  receiving  federal 
financial  assistance,  pursuant  to  the 
following  statutes  and  regulations: 
Section  809(c),  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968,  as 
amended,  42  U.S.C.  3789d.  and 
Department  of  Justice 
Nondiscrimination  Regulations,  28  CFR 
part  42,  subparts  C,  D,  E,  and  G;  Title 
VI  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000d,  et  seq.; 
section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C.  794; 
Subtitle  A,  Title  II  of  the  Americans 
with  Disabilities  Act  of  1990,  42  U.S.C. 
12101,  et  seq.  and  Department  of  Justice 
regulations  on  disability  discrimination, 
28  CFR  part  35  and  part  39;  Title  IX  of 
the  Education  Amendments  of  1972,  as 
amended,  20  U.S.C.  1681-1683;  and  the 
Age  Discrimination  Act  of  1975,  as 
amended,  42  U.S.C.  6101,  et  seq. 

10.  Obligation  to  Report 
Discrimination  Finding.  In  the  event  a 
federal  or  state  court  or  administrative 
agency  makes  a  finding  of 
discrimination  on  the  grounds  of  race, 
religion,  national  origin,  sex,  or 
disability  against  a  recipient  of  VOCA 
victim  assistance  funds,  state  grantees 
are  required  to  forward  a  copy  of  the 
finding  to  the  Office  for  Civil  Rights 
(OCR)  for  OJP. 

11.  Obligation  to  Report  Other 
Allegations/Findings.  In  the  event  of  a 
formal  allegation  or  a  finding  of  fraud, 
waste,  and/or  abuse  of  VOCA  funds, 
state  grantees  are  required  to 
immediately  notify  OVC  of  said  finding. 
State  grantees  are  also  obliged  to  apprise 
OVC  of  the  status  of  any  on-going 
investigations. 

OVC  encourages  state  grantees  to 
coordinate  their  activities  with  their 
state's  VOCA  compensation  program 
and  the  U.S.  Attorneys'  Offices  and  FBI 
Field  Offices  within  their  state.  Only 
with  an  emphasis  on  coordination,  will 
a  continuum  of  services  be  ensuned  for 
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all  crime  victims.  Coordination 
strategies  could  include  inviting 
Compensation  Program  Directors  and 
Federal  Victim-Witness  Coordinators  to 
serve  on  subgrant  review  committees; 
providing  Compensation  Program 
Directors  and  Coordinators  with  a  list  of 
VOCA-funded  organizations;  attending 
meetings  organized  by  Compensation 
Program  Directors  and  Coordinators 
regarding  the  provision  of  victim 
assistance  services;  providing  training 
activities  for  subrecipients  to  learn 
about  the  compensation  program; 
developing  joint  guidance,  where 
applicable,  on  third-party  payments  to 
VOCA  assistance  organizations;  and 
providing  training  for  compensation 
program  staff  on  the  trauma  of 
victimization. 

B.  Subrecipient  Organization  Eligibility 
Requirements 

VOCA  establishes  eligibility  criteria 
that  must  be  met  by  all  organizations 
that  receive  VOCA  funds.  These  funds 
are  to  be  awarded  to  subrecipients  only 
for  providing  services  to  victims  of 
crime  through  their  staff.  Each 
subrecipient  organization  shall  meet  the 
following  requirements: 

1.  Public  or  Nonprofit  Organization. 
To  be  eligible  to  receive  VOCA  funds, 
organizations  must  be  operated  by 
public  or  nonprofit  organization,  or  a 
combination  of  such  organizations,  and 
provide  services  to  crime  victims. 

2.  Record  of  Effective  Services. 
Demonstrate  a  record  of  providing 
effective  services  to  crime  victims.  This 
includes  having  the  support  and 
approval  of  its  services  by  the 
community,  a  history  o^providing 
direct  services  in  a  cost-effective 
manner,  and  financial  support  from 
other  sources. 

3.  New  Programs.  Those  programs 
that  have  not  yet  demonstrated  a  record 
of  providing  services  may  be  eligible  to 
receive  VOCA  funding,  if  they  can 
demonstrate  ffnancial  support  from  non- 
federal sources. 

4.  Program  Match  Requirements. 
Match  is  to  be  committed  for  each 
VOCA-funded  project  and  derived  from 
resources  other  than  federal  funds  and/ 
or  resources,  except  as  provided  in 
Chapter  2,  paragraph  14,  of  the  OJP 
Financial  Guide,  effective  edition. 

All  funds  designated  as  match  are 
restricted  to  the  same  uses  as  the  VOCA 
victim  assistance  funds  and  must  be 
expended  within  the  grant  period. 
Because  of  this  requirement,  VOCA 
subrecipients  must  maintain  records 
which  clearly  show  the  source,  the 
amount,  and  the  period  during  which 
the  match  was  expended.  Therefore, 
organizations  are  encouraged  not  to 


commit  excessive  amounts  of  match. 
Match  requirements  are  a  minimum  of 
20%,  cash  or  in-kind,  of  the  total  VOCA 
project  (VOCA  grant  plus  match)  except 
as  follows: 

a.  The  match  for  new  or  existing 
VOCA  subrecipients  that  are  Native 
American  tribes/organizations  located 
on  reservations  is  5%,  cash  or  in-kind, 
of  the  total  VOCA  project  (VOCA  grant 
plus  match.)  For  the  purposes  of  this 
grant,  a  Native  American  tribe/ 
organization  is  defined  as  any  tribe, 
band,  nation,  or  other  organized  group 
or  community,  which  is  recognized  as 
eligible  for  the  special  programs  and 
services  provided  by  the  U.S.  to  Native 
Americans  because  of  their  status  as 
Native  Americans.  A  reservation  is 
dePmed  as  a  tract  of  land  set  aside  for 
use  of,  and  occupancy  by.  Native 
Americans. 

b.  Subrecipients  located  in  the  U.S. 
Virgin  Islands,  and  all  other  territories 
and  possessions  of  the  U.S.  except 
Puerto  Rico  are  not  required  to  match 
the  VOCA  funds.  See  48  U.S.C. 
1469a(d). 

5.  Volunteers.  Subrecipient 
organizations  must  use  volunteers 
unless  the  state  grantee  determines  there 
is  a  compelling  reason  to  waive  this 
requirement.  A  "compelling  reason" 
may  be  a  statutory  or  contractual 
provision  concerning  liability  or 
confidentiality  of  coimselor/victim 
information,  which  bars  using 
volunteers  for  certain  positions,  or  the 
inability  to  recruit  and  maintain 
volunteers  after  a  sustained  and 
aggressive  effort. 

6.  Promote  Community  Efforts  to  Aid 
Crime  Victims.  Promote,  within  the 
community,  coordinated  public  and 
private  efforts  to  aid  crime  victims. 
Coordination  may  include,  but  is  not 
limited  to,  serving  on  state,  federal, 
local,  or  Native  American  task  forces, 
commissions  and/or  working  groups; 
and  developing  written  agreements, 
which  contribute  to  better  and  more 
comprehensive  services  to  crime 
victims.  Coordination  efforts  qualify  an 
organization  to  receive  VOCA  victim 
assistance  funds,  but  are  not  activities 
that  can  be  supported  with  VOCA 
funds. 

7.  Help  Victims  Apply  for 
Compensation  Benehts.  Such  assistance 
may  include  identifying  and  notifying 
crime  victims  of  the  availability  of 
compensation,  assisting  them  with 
application  forms  and  procedures, 
obtaining  necessary  documentation, 
and/or  checking  on  claim  status. 

8.  Comply  with  Federal  Rules 
Regulating  Grants.  Subrecipients  must 
comply  with  the  applicable  provisions 
of  VOCA,  tlie  Program  Guidelines,  and 


the  requirements  of  the  OJP  Financial 
Guide,  effective  edition,  which  includes 
maintaining  appropriate  programmatic 
and  financial  records  that  fuUy  disclose 
the  amount  and  disposition  of  VOCA 
funds  received.  This  includes:  Financial 
documentation  for  disbursements;  daily 
time  and  attendance  records  specifying 
time  devoted  to  allowable  VOCA  victim 
services;  client  flies;  the  portion  of  the 
project  supplied  by  other  sources  of 
revenue;  job  descriptions;  contracts  for 
services;  and  other  records  which 
facilitate  an  effective  audit. 

9.  Maintain  Civil  Rights  Information. 
Maintain  statutorily  required  civil  rights 
statistics  on  victims  served  by  race  or 
national  origin,  sex,  age.  and  disability, 
within  the  timetable  established  by  the 
state  grantee;  and  permit  reasonable 
access  to  its  books,  dociunents,  papers, 
and  records  to  determine  whether  the 
subrecipient  is  complying  with 
applicable  civil  rights  laws.  This 
requirement  is  waived  when  providing 
a  service,  such  as  telephone  counseling, 
where  soliciting  the  information  may  be 
inappropriate  or  offensive  to  the  crime 
victim. 

10.  Comply  with  State  Criteria. 
Subrecipients  must  abide  by  any 
additional  eligibility  or  service  criteria 
as  established  by  the  state  grantee 
including  submitting  statistical  and 
programmatic  information  on  the  use 
and  impact  of  VOCA  funds,  as  requested 
by  the  grantee. 

11.  Services  to  Federal  Victims. 
Subrecipients  must  provide  services  to 
victims  of  federal  crimes  on  the  same 
basis  as  victims  of  state/local  crimes. 

12.  No  Charge  to  Victims  for  VOCA- 
Funded  Services.  Subrecipients  must 
provide  services  to  crime  victims,  at  no 
charge,  through  the  VOCA-funded 
project.  Any  deviation  from  this 
provision  requires  prior  approval  by  the 
state  grantee.  Prior  to  authorizing 
subrecipients  to  generate  income,  OVC 
strongly  encourages  administrators  to 
carefully  weigh  the  following 
considerations  regarding  federal  funds 
generating  income  for  subrecipient 
Organizations. 

a.  The  purpose  of  the  VOCA  victim 
assistance  grant  program  is  to  provide 
services  to  all  crime  victims  regardless 
of  their  ability  to  pay  for  services 
rendered  or  availability  of  insurance  or 
other  third-party  payment  resources. 
Crime  victims  suffer  tremendous 
emotional,  physical,  and  ffnancial 
losses.  It  was  never  the  intent  of  VOCA 
to  exacerbate  the  impact  of  the  crime  by 
asking  the  victim  to  pay  for  services. 

b.  State  grantees  must  ensure  that  they 
and  their  subrecipients  have  the 
capability  to  track  program  income  in 
accordance  with  federal  fmancial 
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accounting  requirements.  All  VCXIA- 
funded  program  and  match  income,  no 
matter  how  large  or  small,  is  restricted 
to  the  same  uses  as  the  VOCA  grant. 

Program  income  can  be  problematic 
because  of  the  required  tracking  systems 
needed  to  monitor  VOCA-ftinded 
income  and  ensure  that  it  is  used  only 
to  make  additional  services  available  to 
crime  victims.  For  example:  VOCA  often 
funds  only  a  portion  of  a  counselor's 
time.  Accounting  for  VOCA  program 
income  generated  by  this  counselor  is 
complicated,  involving  careful  record 
keeping  by  the  counselor,  the 
subrecipient  program,  and  the  state. 

12.  client-Counselor  and  Research 
Information  Confidentiality.  Maintain 
confidentiality  of  client-counselor 
information,  as  required  by  state  and 
federal  law. 

13.  Confidentiality  of  Research 
Information.  Except  as  otherwise 
provided  by  federal  law,  no  recipient  of 
monies  under  VOCA  shall  use  or  reveal 
any  research  or  statistical  information 
furnished  under  this  program  by  any 
person  and  identifiable  to  any  specific 
private  person  for  any  purpose  other 
than  the  purpose  for  which  such 
information  was  obtained  in  accordance 
with  VOCA. 

Such  information,  and  any  copy  of 
such  information,  shall  be  immune  from 
legal  process  and  shall  not.  without  the 
consent  of  the  person  furnishing  such 
information,  be  admitted  as  evidence  or 
used  for  any  purpose  in  any  action,  suit, 
or  other  judicial,  legislative,  or 
administrative  proceeding.  See  Section 
1407(d)  of  VOCA  codified  at  42  U.S.C. 
10604. 

This  provision  is  intended,  among 
other  things,  to  ensure  the 
confidentiality  of  information  provided 
by  crime  victims  to  counselors  working 
for  victim  services  programs  receiving 
VOCA  funds.  Whatever  the  scope  of 
application  given  this  provision,  it  is 
clear  that  there  is  nothing  in  VOCA  or 
its  legislative  history  to  indicate  that 
Congress  intended  to  override  or  repeal, 
in  effect,  a  state's  existing  law  governing 
the  disclosure  of  information,  which  is ' 
supportive  of  VOCA's  fundamental  goal 
of  helping  crime  victims.  For  example, 
this  provision  would  not  act  to  override 
or  repeal,  in  effect,  a  state's  existing  law 
pertaining  to  the  mandatory  reporting  of 
suspected  child  abuse.  See  Pennhurst 
School  and  Hospital  v.  Halderman.  et 
ai,  451  U.S.  1  (1981).  Furthermore,  this 
confidentiality  provision  should  not  be 
interpreted  to  thwart  the  legitimate 
informational  needs  of  public  agencies. 
For  example,  this  provision  does  not 
prohibit  a  domestic  violence  shelter 
from  acknowledging,  in  response  to  an 
inquiry  by  a  law  enforcement  agency 


conducting  a  missing  person 
investigation,  that  the  person  is  safe  in 
the  shelter.  Similarly,  this  provision 
does  not  prohibit  access  to  a  victim 
service  project  by  a  federal  or  state 
agency  seeking  to  determine  whether 
federal  and  state  funds  are  being 
utilized  in  accordance  with  funding 
agreements. 

C.  Eligible  Subrecipient  Organizations 

VOCA  specifies  that  an  organization 
must  provide  services  to  crime  victims 
and  be  operated  by  a  public  agency  or 
nonprofit  organization,  or  a  combination 
of  such  agencies  or  organizations  in 
order  to  be  eligible  to  receive  VOCA 
funding.  Eligible  organizations  include 
victim  services  organizations  whose  sole 
mission  is  to  provide  services  to  crime 
victims.  These  organizations  include, 
but  are  not  limited  to,  sexual  assault  and 
rape  treatment  centers,  domestic 
violence  prograrts  and  shelters,  child 
advocacy  centers  and  child  abuse 
treatment  facilities,  centers  for  missing 
children,  state/local  public  child  and 
adult  protective  services  or  mental 
health  services,  and  other  community- 
based  victim  coalitions  and  support 
organizations  including  those  who  serve 
survivors  of  homicide  victims. 

In  addition  to  victim  services 
organizations,  whose  sole  purpose  is  to 
serve  crime  victims,  there  are  many 
other  public  and  nonprofit  organizations 
that  have  components  which  offer 
services  to  crime  victims.  These 
organizations  are  eligible  to  receive 
VOCA  funds,  if  the  funds  are  used  to 
expand  or  enhance  the  delivery  of  crime 
victims'  services.  These  organizations 
include,  but  are  not  Umited  to,  the 
following: 

1.  Criminal  Justice  Agencies.  Such 
agencies  as  law  enforcement 
organizations,  prosecutor  offices,  courts, 
corrections  departments,  probation  and 
paroling  authorities  are  eligible  to 
receive  VOCA  funds  to  help  pay  for 
victims'  services.  For  example,  a  police 
department  may  use  VOCA  funds  to 
provide  crime  victim  services  that 
exceed  a  law  enforcement  official's 
normal  duties,  such  as  victim  crisis 
response  units.  Regular  law  enforcement 
duties  such  as  crime  scene  intervention, 
questioning  of  victims  and  witnesses, 
investigation  of  the  crime,  and  follow- 
up  activities  may  not  be  paid  for  with 
VOCA  hinds. 

2.  Religiously-Affiliated 
Organizations.  Such  organizations 
receiving  VOCA  funds  must  ensure  that 
services  are  offered  to  all  crime  victims 
without  regard  to  religious  affiliation 
and  that  the  receipt  of  services  is  not 
contingent  upon  participation  in  a 
religious  activity  or  event. 


a.  State  Crime  Victim  Compensation 
Agencies.  Compensation  programs  may 
receive  VOCA  assistance  funds  if  they 
offer  direct  services  to  crime  victims 
that  extend  beyond  distribution  of  the 
usual  information  about  compensation 
and  referral  to  other  sources  of  public 
and  private  assistance.  Such  services 
would  include  assisting  victims 
complete  their  compensation 
application  forms  and  gather  the 
necessary  documentation. 

4.  Hospitals  and  Emergency  Medical 
Facilities.  Such  organizations  must  offer 
crisis  counseling,  support  groups,  and/ 
or  other  types  of  victim  services.  In 
addition,  state  grantees  may  only  award 
VOCA  funds  to  a  medical  facility  for  the 
purpose  of  performing  forensic 
examinations  on  sexual  assault  victims 
if  (1)  the  examination  meets  the 
standards  established  by  the  state,  local 
prosecutor's  office,  or  state-wide  sexual 
assault  coalition;  and  (2)  appropriate 
crisis  counseling  and/or  other  types  of 
victim  services  are  offered  to  the  victim 
in  conjunction  with  the  examination. 

5.  Others:  State  and  local  public 
agencies  such  as  mental  health  service 
organizations,  state  grantees,  legal 
services  agencies,  and  public  housing 
authorities  that  have  components 
specifically  trained  to  serve  crime 
victims.  Since  the  intention  of  the 
VOCA  grant  program  is  to  support  and 
enhance  the  crime  victim  services 
provided  by  community  agencies,  state 
grantees  that  meet  the  definition  of  an 
eligible  subrecipient  organization  may 
not  subaward  themselves  more  than  10 
percent  of  their  annual  VOCA  award. 

D.  Ineligible  Recipients  of  VOCA  Funds 

Some  public  and  nonprofit 
organizations  that  offer  services  to  crime 
victims  are  not  eligible  to  receive  VOCA 
victim  assistance  Rinding.  These 
organizations  include,  but  are  not 
limited  to,  the  following: 

1.  Federal  Agencies.  This  includes 
U.S.  Attorneys  Offices  and  local  F.B.I. 
Offices.  Receipt  of  VOCA  funds  would 
constitute  an  augmentation  of  the 
federal  budget  with  money  intended  for 
state  agencies.  However,  private 
nonprofit  organizations  that  operate  on 
federal  land  may  be  eligible 
subrecipients  of  VOCA  victim  assistance 
grant  funds. 

2.  In-Fatient  Treatment  Facilities.  For 
example,  those  designed  to  provide 
treatment  to  individuals  with  drug, 
alcohol,  and/or  mental  health-related 
conditions. 

E.  Services.  Activities,  and  Costs  at  the 
Subrecipient  Level 

1.  Allowable  Costs  for  Direct  Services. 
The  following  is  a  listing  of  services. 
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activities,  and  costs  that  are  eligible  for 
support  with  VOCA  victim  assistance 
grant  funds  within  a  subrecipient's 
organization: 

a.  Immediate  Health  and  Safety. 
Those  services  which  respond  to  the 
immediate  emotional  and  physical 
needs  (excluding  medical  care)  of  crime 
victims  such  as  crisis  intervention; 
accompaniment  to  hospitals  for  medical 
examinations;  hotline  counseling; 
emergency  food,  clothing, 
transportation,  and  shelter;  and  other 
emergency  services  that  are  intended  to 
restore  the  victim's  sense  of  dignity  and 
self  esteem.  This  includes  services 
which  offer  an  immediate  measure  of 
safety  to  crime  victims  such  as 
boarding-up  broken  windows  and 
replacing  or  repairing  locks.  Also 
allowable  is  emergency  legal  assistance 
such  as  filing  restraining  orders  and 
obtaining  emergency  custody/visitation 
rights  when  such  actions  are  directly 
connected  to  family  violence  cases  and 
pertain  to  the  health  and  safety  of  the 
victim. 

b.  Mental  Health  Assistance.  Those 
services  and  activities  that  assist  the 
primary  and  secondary  victims  of  crime 
in  understanding  the  dynamics  of 
victimization  and  in  stabilizing  their 
lives  after  a  victimization  such  as 
counseling,  group  treatment,  and 
therapy.  "Therapy"  refers  to  intensive 
professional  psychological/psychiatric 
treatment  for  individuals,  couples,  and 
family  members  related  to  counseling  to 
provide  emotional  support  in  crises 
arising  from  the  occurrence  of  crime. 
This  includes  the  evaluation  of  mental 
health  needs,  as  well  as  the  actual 
delivery  of  psychotherapy. 

c.  Assistance  with  Participation  in 
Criminal  Justice  Proceedings.  In 
addition  to  the  cost  of  emergency  legal 
services  noted  above  (in  section  a. 
"Immediate  Health  and  Safety"),  there 
are  other  costs  associated  with  helping 
victims  participate  in  the  criminal 
justice  system  that  also  are  allowable. 
These  services  may  include  advocacy  on 
behalf  of  crime  victims;  accompaniment 
to  criminal  justice  offices  and  court; 
transportation  to  court;  child  care  to 
enable  a  victim  to  attend  court; 
notification  of  victims  regarding  trial 
dates,  case  disposition  information,  and 
parole  consideration  procedures;  and 
restitution  advocacy  and  assistance  with 
victim  impact  statements.  VOCA  funds 
cannot  be  used  to  pay  for  non- 
emergency legal  representation  such  as 
for  divorces. 

d.  Forensic  Examinations.  For  sexual 
assault  victims,  forensic  exams  are 
allowable  costs  only  to  the  extent  that 
other  funding  sources  (such  as  state 
compensation  or  private  insurance  or 


public  benefits)  are  unavailable  or 
insufficient.  State  grantees  should 
establish  procedures  to  monitor  the  use 
of  VOCA  victim  assistance  funds  to  jwy 
for  forensic  examinations  in  sexual 
assault  cases. 

e.  Costs  Necessary  and  Essential  to 
Providing  Direct  Services.  This  includes 
pro-rated  costs  of  rent,  telephone 
service,  transportation  costs  for  victims 
to  receive  services,  emergency 
transportation  costs  that  enable  a  victim 
to  participate  in  the  criminal  justice 
system,  and  local  travel  expenses  for 
service  providers. 

f.  Special  Services.  Services  to  assist 
crime  victims  with  managing  practical 
problems  created  by  the  victimization 
such  as  acting  on  behalf  of  the  victim 
with  other  service  providers,  creditors, 
or  employers;  assisting  the  victim  to 
recover  property  that  is  retained  as 
evidence;  assisting  in  filing  for 
compensation  benefits;  and  helping  to 
apply  for  public  assistance. 

g.  Personnel  Costs.  Costs  that  are 
directly  related  to  providing  direct 
services,  such  as  staff  salaries  and  fringe 
benefits,  including  malpractice 
insurance;  the  cost  of  advertising  to 
recruit  VOCA-funded  personnel;  and 
the  cost  of  training  paid  and  volunteer 
staff. 

h.  Restorative  Justice.  Opportunities 
for  crime  victims  to  meet  with 
perpetrators,  if  such  meetings  are 
requested  by  the  victim  and  have 
therapeutic  value  to  crime  victims. 

State  grantees  that  plan  to  fund  this 
type  of  service  should  closely  review 
the  criteria  for  conducting  these 
meetings.  At  a  minimum,  the  following 
should  be  considered:  (1)  The  safety  and 
security  of  the  victim;  (2)  the  benefit  or 
therapeutic  value  to  the  victim;  (3)  the 
procedures  for  ensuring  that 
participation  of  the  victim  and  offender 
are  voluntary  and  that  everyone 
understands  the  nature  of  the  meeting, 
(4)  the  provision  of  appropriate  support 
and  accompaniment  for  the  victim,  (5) 
appropriate  "debriefing"  opportunities 
for  the  victim  after  the  meeting  or  panel, 

(6)  the  credentials  of  the  facilitators,  and 

(7)  the  opportunity  for  a  crime  victim  to 
withdraw  from  the  process  at  any  time. 
State  grantees  are  encouraged  to  discuss 
proposals  with  OVC  prior  to  awarding 
VOCA  funds  for  this  type  of  activity. 
VOCA  assistance  funds  cannot  be  used 
for  victim-offender  meetings  which 
serve  to  replace  criminal  justice 
proceedings. 

2.  Other  Allowable  Costs  and 
Services.  The  services,  activities,  and 
costs  listed  below  are  not  generally 
considered  direct  crime  victim  services, 
but  are  often  a  necessary  and  essential 
activity  to  ensure  that  quality  direct 


services  are  provided.  Before  these  costs 
can  be  supported  with  VOCA  funds,  the 
state  grantee  and  subrecipient  must 
agree  that  direct  services  to  crime 
victims  cannot  be  offered  without 
support  for  these  expenses;  that  the 
subrecipient  has  no  other  source  of 
support  for  them;  and  that  only  limited 
amounts  of  VOCA  funds  will  be  used  for 
these  purposes.  The  following  list 
provides  examples  of  such  items:       . 

a.  Skills  Training  for  Staff.  VOCA 
funds  designated  for  training  are  to  be 
used  exclusively  for  developing  the 
skills  of  direct  service  providers 
including  paid  staff  and  volunteers,  so 
that  they  are  better  able  to  offer  quality  " 
services  to  crime  victims.  An  example  of 
skills  development  is  training  focused 
on  how  to  respond  to  a  victim  in  crisis. 

VOCA  funds  can  be  used  for  training 
both  VOCA-hinded  and  non-VOCA-      . 
funded  service  providers  who  work 
within  a  VOCA  recipient  organization, 
but  VOCA  funds  cannot  be  used  for 
management  and  administrative  training 
for  executive  directors,  board  members, 
and  other  individuals  that  do  not 
provide  direct  services. 

b.  Training  Materials.  VOCA  funds 
can  be  used  to  purchase  materials  such 
as  books,  training  manuals,  and  videos 
for  direct  service  providers,  within  the 
VOCA-funded  organization,  and  can 
support  the  costs  of  a  trainer  for  in- 
service  staff  development.  Staff  ftx)m 
other  organizations  can  attend  in-service 
training  activities  that  are  held  for  the 
subrecipient's  staff. 

c.  Training  Related  Travel.  VOCA 
funds  can  support  costs  such  as  travel, 
meals,  lodging,  and  registration  fees  to 
attend  training  within  the  state  or  a 
similar  geographic  area.  This  limitation 
encourages  state  grantees  and 
subrecipients  to  first  look  for  available 
training  within  their  immediate 
geographical  area,  as  travel  costs  will  be 
minimal.  However,  when  needed 
training  is  unavailable  within  the 
immediate  geographical  area,  state 
grantees  may  authorize  using  VOCA 
funds  to  support  training  outside  of  the 
geographical  area.  For  example,  VOCA 
grantees  may  benefit  by  attending 
national  conferences  that  offer  skills 
building  training  workshops  for  victim 
assistance  providers. 

d.  Equipment  and  Furniture.  VOCA 
funds  may  be  used  to  purchase  furniture 
and  equipment  that  provides  or 
enhances  direct  services  to  crime 
victims,  as  demonstrated  by  the  VOCA 
subrecipient. 

VOCA  funds  cannot  support  the 
entire  cost  of  an  item  that  is  not  used 
exclusively  for  victim-related  activities. 
However,  VOCA  funds  can  support  a 
prorated  share  of  such  an  item.  In 


7266  Federal  Register  /  Vol.  62.  No.  32  /  Tuesday,  February  18,  1997  /  Notices 


addition,  subrecipients  cannot  use 
VOCA  funds  to  purchase  equipment  for 
another  organization  or  individual  to 
perform  a  victim-related  service. 
Examples  of  allowable  costs  may 
include  beepers;  typewriters  and  word 
processors;  video-tape  cameras  and 
players  for  interviewing  children;  two- 
way  mirrors;  and  equipment  and 
furniture  for  shelters,  work  spaces, 
victim  waiting  rooms,  and  children's 
play  areas. 

The  costs  of  furniture  or  equipment 
that  makes  victims  services  more 
accessible  to  persons  with  disabilities, 
such  as  a  TTY  for  the  hearing  impaired, 
are  allowable. 

e.  Purchasing  or  Leasing  Vehicles. 
Subrecipients  may  use  VOCA  funds  to 
purchase  or  lease  vehicles  if  they  can 
demonstrate  to  the  state  VOCA 
administrator  that  such  an  expenditure 
is  essential  to  delivering  services  to 
crime  victims.  The  VOCA  administrator 
must  give  pnor  approval  for  all  such 
purchases. 

f.  Advanced  Technologies.  At  times, 
computers  may  increase  a  subrecipients 
ability  to  reach  and  serve  crime  victims. 
For  example,  automated  victim 
notiBcation  systems  have  dramatically 
improved  the  efficiency  of  victim 
notiHcation  and  enhanced  victim 
security. 

In  making  such  expenditures,  VOCA 
subrecipients  must  describe  to  the  state 
how  the  computer  equipment  will 
enhance  services  to  crime  victims;  how 
it  will  be  integrated  into  and/or  enhance 
the  subrecipienfs  current  system;  the 
cost  of  installation;  the  cost  of  training 
staff  to  use  the  computer  equipment;  the 
on-going  oi}erational  costs,  such  as 
maintenance  agreements,  supplies;  and 
how  these  additional  costs  will  be 
supported.  Property  insurance  is  an 
allowable  expense  as  long  as  VOCA 
funds  support  a  prorated  share  of  the 
cost  of  the  insurance  payments. 

State  grantees  that  authorize 
equipment  to  be  purchased  with  VOCA 
fundiis  must  establish  policies  and 
procedures  on  the  acquisition  and 
disbursement  of  the  equipment,  in  the 
event  the  subrecipient  no  longer 
receives  a  VOCA  grant.  At  a  minimum, 
property  records  must  be  maintained 
with  the  following:  A  description  of  the 
property  and  a  serial  number  or  other 
identifying  number;  identification  of 
title  holder;  the  acquisition  date;  the 
cost  and  the  percentage  of  VOCA  funds 
supporting  the  purchase;  the  location, 
use,  and  condition  of  the  property;  and 
any  dis{X}sition  data,  including  the  date 
of  disposal  and  sale  price.  (See  0]P 
Financial  Guide,  effective  edition.) 

g.  Contracts  for  Professional  Services. 
VOCA  funds  generally  should  not  be 


used  to  support  contract  services.  At 
times,  however,  it  may  be  necessary  for 
VOCA  subrecipients  to  use  a  portion  of 
the  VOCA  grant  to  contract  for 
specialized  services.  Examples  of  these 
services  include  assistance  in  filing 
restraining  orders  or  establishing 
emergency  custody/visitation  rights: 
forensic  examinations  on  a  sexual 
assault  victim  to  the  extent  that  other 
funding  sources  are  unavailable  or 
insufficient;  emergency  psychological  or 
psychiatric  services;  or  sign 
interpretation  for  the  hearing  impaired. 

Subrecipients  are  prohibited  from 
using  a  majority  of  VOCA  funds  for 
contracted  services,  which  contain 
administrative,  overhead,  and  other 
indirect  costs  included  in  the  hourly  or 
daily  rate. 

h.  Operating  Costs.  Examples  of 
allowable  operating  costs  include 
supplies;  equipment  use  fees,  when 
supported  by  usage  logs;  printing, 
photocopying,  and  postage;  brochures 
which  describe  available  services;  and 
books  and  other  victim-related 
materials.  VOCA  funds  may  support 
administrative  time  to  complete  VOCA- 
required  time  and  attendance  sheets  and 
programmatic  documentation,  reports, 
and  statistics;  administrative  time  to 
maintain  crime  victims'  records;  and  the 
pro-rated  share  of  audit  costs. 

i.  Supervision  of  Direct  Service 
Providers.  State  grantees  may  provide 
VOCA  funds  for  supervision  of  direct 
service  providers  when  they  determine 
that  such  supervision  is  necessary  and 
essential  to  providing  direct  services  to 
crime  victims.  For  example,  a  state 
grantee  may  determine  that  using  VOCA 
funds  to  support  a  coordinator  of 
volunteers  or  interns  is  a  cost-effective 
way  of  serving  more  crime  victims, 
j.  Repair  and/or  Replacement  of 
Essential  Items.  VOCA  funds  may  be 
used  for  repair  or  replacement  of  items 
that  contribute  to  maintaining  a  healthy 
and/or  safe  environment  for  crime 
victims,  such  as  a  furnace  in  a  shelter. 
State  grantees  are  cautioned  to 
scrutinize  each  request  for  expending 
VOCA  funds  for  such  purposes  to 
ensure  the  following:  (1)  That  the 
building  is  owned  by  the  subrecipient 
organization  and  not  rented  or  leased, 
(2)  all  other  sources  of  funding  have 
been  exhausted,  (3)  there  is  no  available 
option  for  providing  the  service  in 
another  location,  (4)  that  the  cost  of  the 
repair  or  replacement  is  reasonable 
considering  the  value  of  the  building, 
and  (5)  the  cost  of  the  repair  or 
replacement  is  pro-rated  among  all 
sources  of  income. 

k.  Public  Presentations.  VOCA  funds 
may  be  used  to  support  presentations 
that  are  made  in  schools,  community 


centers,  or  other  public  forums,  and  that 
are  designed  to  identify  aime  victims 
and  provide  or  refer  them  to  needed 
services.  Specifically,  activities  and 
costs  related  to  such  programs  including 
presentation  materials,  brochures,  and 
newspaper  notices  can  be  supported  by 
VOCA  hands. 

3.  Non- Allowable  Costs  and 
Activities.  The  following  services, 
activities,  and  costs,  although  not 
exhaustive,  cannot  be  supported  with 
VOCA  victim  assistance  grant  funds  at 
the  subgrantee  level: 

a.  Lobbying  and  Administrative 
Advocacy.  VOCA  funds  cannot  support 
victim  legislation  or  administrative 
reform,  whether  conducted  directly  or 
indirectly. 

b.  Perpetrator  Rehabilitation  and 
Counseling.  Subrecipients  cannot 
knowingly  use  VOCA  funds  to  offer 
rehabilitative  services  to  offenders. 
Likewise,  VOCA  funds  cannot  support 
services  to  incarcerated  individuals, 
even  when  the  service  pertains  to  the 
victimization  of  that  individual. 

c.  Needs  Assessments,  Surveys, 
Evaluations,  Studies.  VOCA  funds  may 
not  be  used  to  pay  for  efforts  conducted 
by  individuals,  organizations,  task 
forces,  or  special  commissions  to  study 
and/or  research  particular  crime  victim 
issues. 

d.  Prosecution  Activities.  VOCA 
fiinds  cannot  be  used  to  pay  for 
activities  that  are  directed  at 
prosecuting  an  offender  and/or 
improving  the  criminal  justice  system's 
effectiveness  and  efficiency,  such  as 
witness  notification  and  management 
activities  and  expert  testimony  at  a  trial. 
In  addition,  victim  protection  costs  and 
victim/witness  expenses  such  as  travel 
to  testify  in  court  and  subsequent 
lodging  and  meal  expenses  are 
considered  part  of  the  criminal  justice 
agency's  responsibility  and  cannot  be 
supported  with  VOCA  funds. 

e.  Fundraising  activities. 

f.  Indirect  Organizational  Costs.  For 
example,  the  costs  of  liability  insurance 
on  buildings  and  vehicles;  capital 
improvements;  security  guards  and 
body  guards;  property  losses  and 
expenses;  real  estate  purchases; 
mortgage  payments;  and  construction 
may  not  be  supported  with  VOCA 
funds. 

g.  Property  Loss.  Reimbursing  crime 
victims  for  expenses  incurred  as  a  result 
of  a  crime  such  as  insurance 
deductibles,  replacement  of  stolen 
property,  funeral  expenses,  lost  wages, 
and  medical  bills  is  not  allowed. 

h.  Most  Medical  Costs.  VOCA  funds 
cannot  pay  for  nursing  home  care,  home 
health-care  costs,  in-patient  treatment 
costs,  hospital  care,  and  other  types  of 


7268 


Federal  Resistttr  I  Vol.  ft?..  Nn.  ')?.  /  TiiRsHav    Pphnmrv  1R    1QQ7   /  Mntinoc 


Federal  Register  /  Vol.  62.  No.  32  /  Tuesday,  February  18,  1997  /  Notices 


7267 


emergency  and  non-emergency  medical 
and/or  dental  treatment.  VOCA  victim 
assistance  grant  funds  cannot  support 
meflical  costs  resulting  from  a 
victimization,  except  for  forensic 
medical  examinations  for  sexual  assault 
victims. 

i.  Relocation  Expenses.  VCXDA  funds 
cannot  support  relocation  expenses  for 
crime  victims  such  as  moving  expenses, 
security  deposits  on  housing,  ongoing 
rent,  and  mortgage  payments.  However, 
VOCA  funds  may  be  used  to  support 
staff  time  in  locating  resources  to  assist 
victims  with  these  expenses. 

j.  Administrative  Staff  Expenses. 
Salaries,  fees,  and  reimbursable 
expenses  associated  with 
administrators,  board  members, 
executive  directors,  consultants, 
coordinators,  and  other  individuals 
imless  these  expenses  are  incurred 
while  providing  direct  services  to  crime 
victims. 

k.  Development  of  Protocols, 
Interagency  Agreements,  and  Other 
Working  Agreements.  These  activities 
benefit  crime  victims,  but  they  are 
considered  examples  of  the  types  of 
activities  that  subrecipients  undertake 
as  part  of  their  role  as  a  victim  services 
organization,  which  in  turn  qualifies 
them  as  an  eligible  VOCA  subrecipient. 

1.  Costs  of  Sending  Individual  Crime 
Victims  to  Conferences. 

m.  Activities  Exclusively  Related  to 
Crime  Prevention. 

V.  Program  Reporting  Requirements 

State  grantees  must  adhere  to  all 
reporting  requirements  and  timelines  for 
submitting  the  required  reports,  as 
indicated  below.  Failure  to  do  so  may 
result  in  a  hold  being  placed  on  the 
drawdown  of  the  ciurent  year's  funds,  a 
hold  being  placed  on  processing  the 
next  year's  grant  award,  or  can  result  in 
the  suspension  or  termination  of  a  grant. 

A.  Subgrant  Award  Reports 

A  Subgrant  Award  Report  is  required 
for  each  organization  that  receives 
VOCA  funds  and  uses  the  funds  for 
such  allowable  expenses  including 
employee  salaries,  fringe  benefits, 
supplies,  and  rent.  This  requirement 
applies  to  all  state  grantee  awards 
including  grants,  contracts,  or  subgrants 
and  to  all  subrecipient  organizations. 

Subgrant  Award  Reports  are  not  to  be 
completed  for  organizations  that  serve 
only  as  conduits  for  distributing  VOCA 
funds  or  for  organizations  that  provide 
limited,  emergency  services,  on  an 
hourly  rate,  to  the  VOCA  subrecipient 
organizations.  Services  and  activities 
that  are  purchased  by  a  VOCA 
subrecipient  are  to  be  included  on  the 
subrecipient's  Subgrant  Award  Report. 


1.  Reporting  Deadline.  State  grantees 
are  required  to  submit  to  OVC,  within 
90  days  of  making  the  subaward, 
Subgrant  Award  Report  information  for 
each  subrecipient  of  VOCA  victim 
assistance  grant  funds. 

2.  Electronic  Submission.  State 
grantees  shall  transmit  their  Subgrant 
Award  Report  information  to  OVC  via 
the  automated  subgrant  dial-in  system. 
By  utilizing  the  subgrant  dial-in  1-800 
number,  grantees  can  access  the  system 
without  incurring  a  long  distance 
telephone  charge.  States  and  territories 
outside  of  the  continental  U.S.  are 
exempt  from  the  requirement  to  use  the 
subdial  system,  but  these  grantees  must 
complete  and  submit  the  Subgrant 
Award  Report  form,  OJP  7390/2A,  for 
each  VOCA  subrecipient. 

3.  Changes  to  Suogrant  Award  Report. 
If  the  Subgrant  Award  Report 
information  changes  by  the  end  of  the 
grant  period,  state  grantees  must  inform 
OVC  of  the  changes,  either  by  revising 
the  information  via  the  automated 
subgrant  subdial  system,  by  completing 
and  submitting  to  OVC  a  revised 
Subgrant  Award  Report  form,  or  by 
making  notations  on  the  state-wide 
Database  Report  and  submitting  it  to 
OVC.  The  total  of  all  Subgrant  Award 
Reports  submitted  by  the  state  grantee 
must  agree  with  the  Final  Financial 
Status  Report  (Standard  Form  269A] 
that  is  submitted  at -the  end  of  the  grant 
period. 

B.  Performance  Report 

1.  Reporting  Deadline.  Each  state 
grantee  is  required  to  submit  specific 
end-of-grant  data  on  the  OVC-provided 
Performance  Report,  form  No.  OJP  7390/ 
4,  by  December  31  of  each  year. 

2.  Administrative  Cost  Provision.  For 
those  state  grantees  who  opt  to  use  a 
portion  of  the  VOCA  victim  assistance 
grant  for  administrative  costs,  the 
Performance  Report  will  be  used  to 
describe  how  the  funds  were  actually 
used  and  the  impact  of  the  5% 
administrative  funds  on  the  state 
grantee's  ability  to  expand,  enhance, 
and  improve  services  to  crime  victims. 
State  grantees  who  choose  to  use  a 
portion  of  their  VOCA  victim  assistance 
grant  for  administrative  costs  must 
maintain  a  clear  audit  trail  of  all  costs 
supported  by  administrative  funds  and 
be  able  to  document  the  value  of  the 
grantee's  previous  commitment  to 
administering  VOCA. 

VI.  Financial  Requirranents 

As  a  condition  of  receiving  a  grant, 
state  grantees  and  subrecipients  shall 
adhere  to  the  financial  and 
administrative  provisions  set  forth  in 
the  OfP  Financial  Guide  and  applicable 


0MB  Circulars  and  Common  Rules.  The 
following  section  describes  the  audit 
requirements  for  state  grantees  and 
subrecipients,  the  completion  and 
submission  of  Financial  Status  Reports, 
and  actions  that  resuh  in  termination  of 
advance  funding. 

A.  Audit  Responsibilities  for  Grantees 
and  Subgrantees 

OKfB  Circular  A-133  is  being  revised. 
Until  the  revisions  are  final,  state  and 
local  government  agencies  that  receive 
$100,000  or  more  in  federal  funds 
during  their  state  fiscal  year  are  required 
to  submit  an  organization-wide  financial 
and  compliance  audit  report.  Recipients 
of  $25,000  to  $100,000  in  federal  funds 
are  required  to  submit  a  program-  or 
organization-wide  audit  report  as 
directed  by  the  granting  agency. 
Recipients  receiving  less  than  $25,000 
in  federal  funds  are  not  required  to 
submit  a  program-  or  organization- wide 
financial  and  compliance  audit  report 
for  that  year.  Nonprofit  organizations 
and  institutions  of  higher  education  that 
expend  $300,000  or  more  in  federal 
funds  per  year  shall  have  an 
organization-wide  financial  and 
compliance  audit.  Grantees  must  submit 
audit  reports  within  13  months  after 
their  state  fiscal  year  ends. 

B.  Audit  Costs 

Under  0MB  Circular  A-133  audit 
costs  are  generally  allowable  charges 
under  federal  grants.  Audit  costs 
incurred  at  the  grantee/  (state)  level  are 
determined  to  be  an  administrative 
expense,  and  may  be  paid  with  the 
allowable  five  percent  for 
administration. 

C.  Financial  Status  Report  for  State 
Grantees 

Financial  Status  Reports  (269A)  are 
required  from  all  state  agencies.  A 
Financial  Status  Report  shall  be 
submitted  to  the  Office  of  the 
Comptroller  for  each  calendar  quarter  in 
which  the  grant  is  active.  This  Report  is 
due  even  though  no  obligations  or 
expenditures  were  incurred  during  the 
reporting  period.  Financial  Status 
Reports  shall  be  submitted  to  the  Office 
of  the  Comptroller,  by  the  state,  within 
45  days  after  the  end  of  each  calendar 
quarter.  Calendar  quarters  end  March 
31,  June  30,  September  30,  and 
December  31.  A  Final  Financial  Status 
Report  is  due  120  days  after  the  end  of 
the  VOCA  grant. 

D.  Termination  of  Advance  Funding  to 
State  Grantees 

If  the  state  grantee  receiving  cash 
advances  by  direct  Treasury  deposit 
demonstrates  an  unwillingness  or 
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inability  to  establish  procedures  that 
will  miniinize  the  time  elapsing 
between  cash  advances  and 
disbursements.  OJP  may  terminate 
advance  funding  and  require  the  state  to 
finance  its  operations  with  its  own 
working  capital.  Payments  to  the  state 
will  then  be  made  to  the  state  by  the 
ACH  Vendor  Express  method  to 
reimburse  the  grantee  for  actual  cash 
disbursements.  It  is  essential  that  the 
grantee  organization  maintain  a 
minimum  of  cash  on  hand  and  that 
drawdowns  of  cash  are  made  only  when 
necessary  for  disbursements. 

Vn.  Monitoring 

A.  Office  of  the  Comptroller 

The  Office  of  the  Comptroller 
conducts  periodic  reviews  of  the 
financial  policies,  procedures,  and 
records  of  VOCA  grantees  and 
subrecipients.  Therefore,  upon  request, 
state  grantees  and  subrecipients  must 
give  authorized  representatives  the  right 
to  access  and  examine  all  records, 
books,  papers,  case  files,  or  documents 
related  to  the  grant,  use  of 
administrative  funds,  and  all 
subawards. 

B.  Office  for  Victims  of  Crime 

OVC  conducts  on-site  monitoring  in 
which  each  state  grantee  is  visited  a 
minimum  of  once  every  three  years. 
^ While  on  site,  OVC  personnel  will 
^view  various  docimients  and  files 
such  as  (1)  financial  and  program 
manuals  and  procedures  governing  the 
VOCA  grant  program;  (2)  financial 
records,  reports,  and  audit  reports  for 
the  grantee  and  all  VOCA  subrecipients; 
(3)  tJie  state  grantee's  VOCA  application 
kit,  procedures,  and  guidelines  for 
subawarding  VOCA  funds;  and  (4)  all 
other  state  grantee  and  subrecipient 
records  and  files. 

In  addition,  OVC  will  visit  selected 
subrecipients  and  will  review  similar 
documents  such  as  (1)  financial  records, 
reports,  and  audit  reports;  (2)  policies 
and  procedures  governing  the 
organization  and  the  VOCA  funds;  (3) 
programmatic  records  of  victims' 
services;  and  (4)  timekeeping  records 
and  other  supporting  documentation  for 
costs  supported  by  VOCA  funds. 

Vm.  Suspension  and  Termination  of 
Funding 

If.  after  notice  and  opportunity  for  a 
hearing.  OVC  finds  that  a  state  has 
failed  to  comply  substantially  with 
VOCA,  the  OJP  Financial  Guide 
(effective  edition),  the  Proposed 
Program  Guidelines,  or  any 
implementing  regulation  or 
requirement,  OVC  may  suspend  or 


terminate  funding  to  the  state  and/or 
take  other  appropriate  action.  At  such 
time,  states  may  request  a  hearing  on  the 
justification  for  the  suspension  and/or 
termination  of  VOCA  funds.  VOCA 
subrecipients,  within  the  state,  may  not 
request  a  hearing  at  the  federal  level. 
However.  VOCA  subrecipients  who 
believe  that  the  state  grantee  has 
violated  a  program  and/or  financial 
requirement  are  not  precluded  fi'om 
bringing  the  alleged  violation(s)  to  the 
attention  of  OVC. 
Aileen  Adams. 

Director,  Office  for  Victims  of  Crime,  Office 
for  Justice  Programs. 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Nos.  D-10192.  L-10193 
ttiroughL-10196,etal.] 

Proposed  Exemptions  ILQWU  National 
Retirement  Fund,  et  al.  (Collectively 
the  Plans) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  bearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 


description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836.  32847,  August  10, 1990). 
Effective  December  31. 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
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HGWU  National  Retirement  Fund,  et 
al.  (collectively,  the  Plans),  Located  in 
New  York,  New  York 

(Application  Nos.  D-10192,  L-10193  through 
L-10196] 

Proposed  Exemption 

Section  I — Transactions 

The  restrictions  of  sections  406(a), 
406  (b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply,  effective  July 
1,1995,  to— 

(A)  The  provision  of  banking  services 
(Banking  Services,  as  defined  in  section 
IV(C))  by  the  Amalgamated  Bank  of  New 
York  (the  Bank)  to  certain  employee 
benefit  plans  (the  Plans,  as  defined  in 
section  IV(E)),  which  are  maintained  on 
behalf  of  members  of  the  International 
Ladies  Garment  Workers  Union; 

(B)  The  purchase  by  the  Plans  of 
certificates  of  deposit  (CDs)  issued  by 
the  Bank;  and 

(C)  The  deposit  of  Plans' assets  in 
money  market  or  other  deposit  accounts 
estabhshed  by  the  Bank;  provided  that 
the  applicable  conditions  of  Section  II 
and  Section  III  are  met: 

Section  II— Conditions 

(A)  The  terms  under  which  the 
Banking  Services  are  provided  by  the 
Bank  to  the  Plans,  and  those  under 
which  the  Plans  purchase  CDs  from  the 
Bank  or  maintain  deposit  accounts  with 
the  Bank,  are  at  least  as  favorable  to  the 
Plans  as  those  which  the  Plans  could 
obtain  in  arm's-length  transactions  with 
unrelated  parties. 

(B)  The  interests  of  each  of  the  Plans 
with  respect  to  the  Bank's  provision  of 
Banking  Services  to  the  Plans,  the 
purchase  of  CDs  from  the  Bank  by  any 
of  the  Plans,  and  the  deposit  of  Plan 
assets  in  deposit  accounts  established 
by  the  Bank,  are  represented  by  an 
Independent  Fiduciary  (as  defined  in 
section  IV(D)). 

(C)  With  respect  to  each  Plan,  the 
representation  of  the  Plan's  interests  by 
the  Independent  Fiduciary  is 
authorized,  and  confirmed  at  least 
annually,  by  the  Authorizing  Plan 
Fiduciary  (as  defined  below  in  section 
IV(A)); 

(D)  With  respect  to  the  purchase  by 
any  of  the  Plans  of  certificates  of  deposit 
(CDs)  issued  by  the  Bank  or  the  deposit 
of  Plan  assets  in  a  money  market 
account  or  other  deposit  account 
established  at  the  Bank:  (1)  Such 
transaction  complies  with  the 
conditions  of  section  408(b)(4)  of  the 
Act;  (2)  Any  CD  offered-to  the  Plans  by 
the  Bank  is  also  offered  by  the  Bank  in 


the  ordinary  course  of  its  business  with 
unrelated  customers;  and  (3)  Each  CD 
purchased  from  the  Bank  by  a  Plan  pays 
the  maximum  rate  of  interest  for  CDs  of 
the  same  size  and  maturity  being  offered 
by  the  Bank  to  unrelated  customers  at 
the  time  of  the  transaction; 

(E)  The  compensation  received  by  the 
Bank  for  the  provision  of  Banking 
Services  to  the  Plan  is  not  in  excess  of 
reasonable  compensation  within  the 
meaning  of  section  408(b)(2)  of  the  Act. 

(F)  Following  the  merger  of  the 
International  Ladies  Garment  Workers 
Union  with  UNITE,  the  Independent 
Fiduciary  made  an  initial  written 
determination  that  (1)  the  Bank's 
provision  of  Banking  Services  to  the 
Plans.  (2)  the  deposit  of  Plan  assets  in 
depository  accounts  maintained  by  the 
Bank,  and  (3)  the  purchase  by  the  Plans 
of  CDs  from  the  Bank,  are  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  each  of 
the  Plans. 

(G)  On  a  periodic  basis,  not  less 
frequently  than  quarterly,  the  Bank 
provides  the  Independent  Fiduciary 
with  a  vmtten  report  (the  Periodic 
Report)  which  includes  the  following 
items  with  respect  to  the  period  since 
the  previous  Periodic  Report:  (1)  A 
listing  of  Banking  Services  provided  to, 
all  outstanding  CDs  purchased  by,  and 
deposit  accounts  maintained  for  each 
Plan;  (2)  a  listing  of  all  fees  paid  by  the 
Plans  to  the  Bank  for  the  Banking 
Services,  (3)  the  performance  of  3ie 
Bank  with  respect  to  all  investment 
management  services,  (4)  a  description 
of  any  changes  in  the  Banking  Services, 
(5)  an  explanation  of  any  problems 
experienced  by  the  Bank  in  providing 
the  Banking  Services,  (6)  a  description 
of  any  material  adverse  events  affecting 
the  Bank,  and  (7)  any  additional 
information  requested  by  the 
Independent  Fiduciary  in  the  discharge 
of  its  obligations  under  this  exemption. 

(H)  On  a  periodic  basis,  not  less 
frequently  than  annually,  the 
Independent  Fiduciary  reviews  the 
Banking  Services  provided  to  each  Plan 
by  the  Bank,  the  compensation  received 
by  the  Bank  for  such  services,  any 
purchases  by  the  Plan  of  CDs  from  the 
Bank,  and  any  deposits  of  assets  in 
deposit  accounts  maintained  by  the 
Bank,  and  makes  the  following  written 
determinations: 

(1)  The  services,  CDs  and  depository 
accounts  are  necessary  or  appropriate 
for  the  establishment  or  operation  of  the 
Plan; 

(2)  The  Bank  is  a  solvent  financial 
institution  and  has  the  capability  to 
perform  the  services; 

(3)  The  fees  charged  by  the  Bank  are 
reasonable  and  appropriate; 


(4)  The  services,  the  depository 
accounts,  and  the  CDs  are  offered  to  the 
Plan  on  the  same  terms  under  which  the 
Bank  offers  the  services  to  unrelated 
Bank  customers  in  the  ordinary  course 
of  business; 

(5)  Where  the  Banking  Services 
include  an  investment  management 
service,  that  the  rate  of  return  is  not  less 
favorable  to  the  Plan  than  the  rates  on 
comparable  investments  involving 
unrelated  parties;  and 

(6)  The  continuation  of  the  Bank's 
provision  of  Banking  Services  to  the 
Plan  for  compensation  is  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plan. 

(I)  Copies  of  the  Bank's  periodic 
reports  to  the  Independent  Fiduciary  are 
furnished  to  the  Authorizing  Plan 
Fiduciaries  on  a  periodic  basis,  not  less 
frequently  than  annually  and  not  later 
than  90  days  after  the  period  to  which 
they  apply- 

(J)  Tne  Independent  Fiduciary  is 
authorized  to  continue,  amend,  or 
terminate,  without  any  penalty  to  any 
Plan  (other  than  the  payment  of 
penalties  required  under  federal  or  state 
banking  regulations  upon  premature 
redemption  of  a  CD),  any  arrangement 
involving:  (1)  The  provision  of  Banking 
Services  by  the  Bank  to  any  of  the  Plans. 
(2)  the  deposit  of  Plan  assets  in  a 
deposit  account  maintained  by  the 
Bank,  or  (3)  any  purchases  by  a  Plan  of 
CDs  from  the  Bank; 

(K)  The  Authorizing  Plan  Fiduciary 
may  terminate,  without  penalty  to  the 
Plan  (other  than  the  payment  of 
penalties  required  under  federal  or  state 
banking  regulations  upon  premature 
redemption  of  a  CD),  the  Plan's 
participation  in  any  arrangement 
involving:  (1)  The  representation  of  the 
Plan's  interests  by  the  Independent 
Fiduciary,  (2)  the  provision  of  Banking 
Services  by  the  Bank  to  the  Plan,  (3)  the 
deposit  of  Plan  assets  in  a  deposit 
account  maintained  by  the  Bank,  or  (4) 
the  purchase  by  the  Plan  of  CDs  from 
the  Bank. 

Section  III^Recordkeeping 

(A)  For  a  period  of  six  years,  the  Bank 
and  the  Independent  Fiduciary  will 
maintain  or  cause  to  be  maintained  all 
written  reports  and  other  memoranda 
evidencing  analyses  and  determinations 
made  in  satisfaction  of  conditions  of 
this  exemption,  except  that:  (a)  A 
prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
Independent  Fiduciary  and  the  Bank  the 
records  are  lost  or  destroyed  before  the 
end  of  the  six-year  period;  and  (b)  no 
party  in  interest  other  than  the  Bank  and 
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the  Independent  Fiduciary  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act, 
or  to  the  taxes  imposed  by  section  4975 

(a)  and  (b)  of  the  Code,  if  the  records  are 
not  maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(2)  below; 

(B)(1)  Except  as  provided  in  section 
(2)  of  this  paragraph  (B)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (A)  of  this  section  III  shall  be 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  for  inspection  by:  (a) 
Any  duly  authorized  employee  or 
representative  of  the  U.S.  Department  of 
Labor  or  the  Internal  Revenue  Service, 

(b)  any  employer  participating  in  the 
Plans  or  any  duly  authorized  employee 
or  representative  of  such  employer,  and 

(c)  any  participant  or  beneficiary  of  the 
Plans  or  any  duly  authorized 
representative  of  such  participant  or 
beneRciary. 

(2)  None  of  the  persons  described  in 
subsections  (b)  and  (c)  of  subsection  (1) 
above  shall  be  authorized  to  examine 
trade  secrets  of  the  Independent 
Fiduciary  or  the  Bank,  or  any  of  their 
affiliates,  or  any  commercial,  financial, 
or  other  information  that  is  privileged  or 
confidential. 

Section  FV— Definitions 

(A)  "Authorizing  Plan  Fiduciary" 
means,  with  respect  to  each  Plan,  the 
board  of  trustees  of  the  Plan  or  other 
appropriate  plan  fiduciary  with 
discretionary  authority  to  make 
decisions  with  respect  to  the  investment 
of  Plan  assets: 

(B)  "Bank"  means  the  Amalgamated 
Bank  of  New  York; 

(C)  "Banking  Services"  means 
custodial,  safekeeping,  checking 
account,  trustee  services,  and 
investment  management  services 
involving  fixed  income  securities  (either 
directly  or  through  a  collective 
investment  fund  maintained  by  the 
Bank). 

(D)  "Independent  Fiduciary"  means  a 
person,  within  the  meaning  of  section 
3(9)  of  the  Act,  who  (1)  Is  not  an  affiliate 
of  the  Union  of  Needletrades,  Industrial 
&  Textile  Employees  (UNITE)  and  any 
successor  organization  thereto  by 
merger,  consolidation  or  otherwise,  (2) 
is  not  an  officer,  director,  employee  or 
partner  of  UNITE,  (3)  is  not  an  entity  in 
which  UNITE  has  an  ownership 
interest,  (4)  has  no  relationship  with  the 
Bank  other  than  as  Independent 
Fiduciary  under  this  exemption,  and  (5) 
has  acknowledged  in  writing  that  it  is 
acting  as  a  fiduciary  under  the  Act.  No 


person  may  serve  as  an  Independent 
Fiduciary  for  the  Plans  for  any  fiscal 
year  in  which  the  gross  income  (other 
than  fixed,  non-discretionary  retirement 
income)  received  by  such  person  (or  any 
partnership  or  corporation  of  which 
such  person  is  an  officer,  director,  or  ten 
percent  or  more  partner  or  shareholder) 
from  UNITE  and  the  Plans  for  that  fiscal 
year  exceed  five  percent  of  such 
person's  annual  gross  income  firom  all 
sources  for  the  prior  fiscal  year.  An 
affiliate  of  a  person  is  any  person 
directly  or  indirectly,  through  one  or 
more  intermediaries,  controlling, 
controlled  by,  or  under  cbmmon  control 
with  the  person.  The  term  "control" 
means  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.  Initially,  the 
Independent  Fiduciary  is  U.S.  Trust 
Company  of  California,  N.A. 

(E)  "Plans"  means  any  of  the 
following  employee  benefit  plans,  and 
their  successors  by  reason  of  merger, 
spin-off  or  otherwise: 
International  Ladies  Garment  Workers 

Union  Nation  Retirement  Fund; 
International  Ladies  Garment  Workers 

Union  Death  Benefit  Fund; 
Health  Fund  of  New  York  Coat,  Suit, 

Dress,  Rainwear  &  Allied  Workers 

Union,  ILGWU; 
Health  &  Vacation  Fund,  Amalgamated 

Ladies  Garment  Cutters  Union,  Local 

10; 
ILGWU  Eastern  States  Health  &  Welfare 

Fund; 
ILGWU  Office,  Clerical  &  Misc. 

Employee  Retirement  Fund; 
ILGWU  Retirement  Fund,  Local  102; 
Union  Health  Center  Staff  Retirement 

Fund; 
Unity  House  134  HREBIU  Plan  Fund; 
Puerto  Rican  Health  &  Welfare  Fund; 
Health  &  Welfare  Fund  of  Local  99, 

ILGWU; 
Local  99  Exquisite  Form  Industries,  Inc. 

Severance  Fund; 
Local  99  K-Mart  Severance  Fund; 
Local  99  Kenwin  Severance  Fund; 
Local  99  Lechters  Severance  Fund; 
Local  99  Eleanor  Shops  Severance 

Fund; 
Local  99  Monette  Severance  Fund; 
Local  99  Moray,  Inc.  Severance  Fund; 
Local  99  Petri  Stores,  Inc.  Severance 

Fund; 
Local  99  Netco.  Inc.  Severance  Fund; 
Local  99  Misty  Valley,  Inc.  Severance 

Fund; and 
Local  99  Norstan  Apparel  Shops,  Inc. 

Severance  Fund 

(F)  "UNITE"  means  the  Union  of 
Needletrades,  Industrial  &  Textile 
Employees  and  any  successor 
organization  thereto  by  merger, 
consolidation  or  otherwise. 


EFFECTIVE  DATE:  This  exemption,  if 
granted,  shall  be  effective  as  of  July  1, 
1995. 

Summary  of  Facts  and  RepresentatioBS 

1.  The  Plans  are  pension  and  welfare 
benefit  plans  established  pursuant  to 
collective  bargaining  agreements  to 
provide  benefits  to  active  members, 
retired  members  and  staff  of  the 
International  Ladies  Garment  Workers 
Union  (ILGWU)  and  its  local  unions.  At 
various  times  prior  to  July  1, 1995,  each 
of  the  Plans  had  retained  and 
commenced  to  utilize  the  banking 
services  of  the  Amalgamated  Bank  of 
New  York  (the  Bank),  a  New  York  state- 
chartered  commercial  bank  located  in 
New  York,  New  York.  The  services  for 
which  the  Plans  contracted  with  the 
Bank  have  included  custodial, 
safekeeping,  checking  account,  trustee, 
and  fixed-income  investment 
management  services.  The  Plans  have 
also  purchased  certificates  of  deposit 
issued  by  the  Bank  and  utilized  the 
Bank's  money  market  and  other  deposit 
accounts.  The  Plans  have  used  varying 
combinations  of  the  services  offered  by 
the  Bank.  For  example,  as  of  July  1, 
1995,  six  of  the  Plans  were  using  the 
Banks's  investment  management 
services  of  a  fixed-income  natiue;  six 
Plans  were  using  the  Bank's  custodial 
services,  some  in  conjunction  with  the 
investment  management  services;  seven 
Plans  were  using  the  Bank's  safekeeping 
services;  and  one  Plan  held  certificates 
of  deposit  issued  by  the  Bank. 

When  these  service-provision 
relationships  between  the  Bank  and  the 
Plans  were  established,  prior  to  July  1, 
1995,  all  of  the  common  stock  of  the 
Bank  was  held  by  or  on  behalf  of  the 
General  Office  of  the  Amalgamated 
Clothing  and  Textile  Workers  Union 
(ACTWU),  local  unions  and  joint  boards 
of  ACTWU,  and  individuals  related  to 
ACTWU.  Prior  to  July  1, 1995.  ACTWU 
and  ILGWU  were  not  related.  Thus,  the 
Bank  represents  that  prior  to  July  1. 
1995,  the  Bank  was  a  party  in  interest 
with  respect  to  the  Plans  solely  by 
reason  of  the  provision  of  services  to  the 
Plans  and  not  by  reason  of  any 
ownership  of  interests  in  the  Bank  by 
ILGWU  or  the  Plans. 

2.  Effective  July  1, 1995  (the 
Consolidation  Date),  ACTWU  and  the 
ILGWU  merged  and  formed  a 
consolidated  organization,  the  Union  of 
Needletrades,  Industrial  and  Textile 
Employees  (UNITE).  Under  the 
agreement  governing  the  merger  (the 
Agreement),  UNITE  is  deemed  to  be  a 
consolidation  and  continuation  of 
ILGWU  and  ACTWU  and  their 
respective  affiliates.  Neither  ACTWU 
nor  ILGWU  is  deemed  to  have  been 
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dissolved  or  terminated  by  the 
consolidation,  and  each  is  treated  under 
the  Agreement  as  a  "constituent 
member"  of  UNITE.  As  part  of  the 
consolidation,  new  Bank  stock  was 
issued  to  UNITE  and  Bank  stock 
previously  held  in  the  name  of  ACTWU 
was  transferred  to  and  registered  in  the 
name  of  UNITE.  Pursuant  to  the 
Agreement,  the  president  of  UNITE 
appointed  ten  new  members  of  the 
Bank's  board  of  directors  to  reflect  the 
participation  of  ILGWU  in  the 
ownership  of  the  Bank,  and  all  of  the 
newly-appointed  Bank  directors  are 
trustees  of  one  or  more  of  the  Plans.  The 
Bank  represents  that  as  a  result  of  the 
consolidation  pursuant  to  the 
Agreement,  the  Bank  became  more  than 
fifty  percent  (50%)  owned  by  an 
employee  organization  whose  members 
are  covered  by  the  Plans,  and  therefore 
the  Bank  became  a  party  in  interest  with 
respect  to  the  Plans  by  reason  of  the 
ownership  of  the  Bank  by  UNITE. 

3.  The  Bank  is  requesting  an 
exemption  to  permit  the  continuation, 
after  Uie  Consolidation  Date,  of  the 
Bank's  provision  to  the  Plans  of  the 
banking  services  which  had  been 
provided  to  the  Plans  prior  to  the 
Consolidation  Date,  under  the  terms  and 
conditions  described  herein.  The 
services  which  the  Bank  will  be 
authorized  to  continue  to  provide  to  the 
Plans  are  defined  in  the  exemption  as 
(1)  services  identified  in  the  exemption 
as  Banking  Services,  consisting  of 
custodial,  safekeeping,  checking 
accoimt,  trustee  services,  and 
investment  management  services 
involving  fixed  income  securities  (either 
directly  or  through  a  collective 
investment  fund  maintained  by  the 
Bank);  (2)  the  purchase  by  the  Plans  of 
certificates  of  deposit  (CDs)  issued  by 
the  Bank;  and  (3)  the  deposit  of  Plans' 
assets  in  money  market  or  other  deposit 
accounts  established  by  the  Plan. 
Hereafter,  references  to  Banking 
Services  will  include  all  three  types  of 
services  provided  to  the  Plans  by  the 
Bank. 

4.  Under  the  exemption,  with  respect 
to  the  proposed  continuation  of  the 
Bank's  provision  of  Banking  Services  to 
the  Plan,  the  interests  of  the  Plans  and 
their  participants  and  beneficiaries  must 
be  represented  by  a  fiduciary  which  is 
independent  of  and  unrelated  to  the 
Bank  (the  Independent  Fiduciary).  The 
exemption  defines  the  Independent 
Fiduciary  as  a  person  (within  the 
meaning  of  section  3(9)  of  the  Act)  who 
has  acknowledged  in  writing  its 
fiduciary  capacity  under  the  Act  and 
who  is  unrelated  to  the  Bank  and  UNITE 
other  than  as  Independent  Fiduciary 
und0r  this  exemption.  Under  the  tenns 


of  the  exemption,  the  Independent 
Fiduciary  is  required  to  conduct  an 
initial  evaluation  of  the  Banking 
Services  to  determine  whether  their 
continued  provision  to  the  Plans  after 
the  Consolidation  Date  is  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plans,  and  thereafter  to  monitor  and 
oversee  the  relationships  between  the 
Plans  and  the  Bank,  representing  the 
Plans'  interests  therein  and  conducting 
ongoing  periodic  evaluations  and 
determinations  as  to  whether  the  Bank's 
provision  of  Banking  Services  to  the 
Plans  continues  to  be  in  the  best 
interests  and  protective  of  the  Plans. 
The  Independent  Fiduciary's  authority 
includes  the  ability  to  continue,  amend 
or  terminate,  without  penalty  to  a  Plan 
(other  than  a  penalty  required  for  early 
redemption  of  a  CD)  any  arrangement 
under  which  the  Bank  provides  the 
Banking  Services  to  any  of  the  Plans.  On 
a  periodic  basis  no  less  fi^uent  than 
annually,  the  Independent  Fiduciary  is 
required  to  review  the  Banking  Services 
provided  to  each  Plan  by  the  Bank,  the 
compensation  received  by  the  Bank  for 
such  services,  any  purchases  by  the  Plan 
of  certificates  of  deposit  (CDs)  firom  the 
Bank,  and  any  deposits  of  assets  in 
deposit  accounts  maintained  by  the 
Bank,  and  to  make  a  number  of  written 
determinations,  more  fully  described  in 
section  11(H)  of  the  proposed  exemption, 
constituting  an  analysis  of  whether  the 
Bank's  provision  of  Banking  Services  to 
the  Plans  continues  to  be  in  the  best 
interests  and  protective  of  the 
participants  and  beneficiaries  of  the 
Plans.  To  enable  the  Independent 
Fiduciary  to  fulfill  its  obligations  under 
the  exemption,  the  Bank  is  required  to 
provide  information  (fisted  in  section 
n(G)  of  the  proposed  exemption)  in 
writing  to  the  Independent  Fiduciary  no 
less  frequently  than  quarterly,  relating 
to  identification  and  description  of  the 
Banking  Services  and  the  circiimstances 
under  which  they  are  rendered.  The 
exemption  requires  that  the 
compensation  received  by  the  Bank  for 
the  provision  of  services  to  the  Plans  is 
not  in  excess  of  reasonable 
compensation  within  the  meaning  of 
section  408(b)(2)  of  the  Act. 

5.  With  resf>ect  to  each  Plan,  the 
exemption  requires  that  the 
representation  of  the  Plan's  interests  by 
the  Independent  Fiduciary  regarding  the 
Bank's  provision  of  Banking  Services  to 
the  Plan  is  authorized  and  confirmed  at 
least  annually  by  the  Plan's  board  of 
trustees  or  other  appropriate  Plan 
fiduciary  with  authority  to  make 
decisions  with  respect  to  the  investment 
of  Plan  assets  (the  Authorizing  Plan 


Fiduciary).  The  Authorizing  Plan 
Fiduciary  of  each  Plan  must  be 
furnished  copies  of  the  Bank  reports  to 
the  Independent  Fiduciary  no  less 
frequently  than  annually  and  no  later 
than  90  days  after  the  period  to  which 
they  apply.  The  exemption  provides 
that  the  Authorizing  Plan  Fiduciary  may 
terminate,  without  penalty  to  the  Plan 
(other  than  a  penalty  required  for  early 
redemption  of  a  CD),  the  Plan's 
participation  in  any  arrangement 
involving  the  representation  of  the 
Plan's  interests  by  the  Independent 
Fiduciary  or  the  provision  of  Banking 
Services  by  the  Bank. 

6.  The  exemption  requires  the  Bank 
and  the  Independent  Fiduciary  to 
maintain  all  written  reports  and  other 
memoranda  evidencing  analyses  and 
determinations  made  in  satisfaction  of 
the  conditions  of  the  exemption.  The 
Plans  which  are  covered  by  the 
exemption  are  identified  in  section 
IV(E)  of  the  exemption.  The  effective 
date  of  the  exemption  will  be  July  1, 
1995,  the  Consolidation  Date. 

7.  The  U.S.  Trust  Company  of 
California.  N.A.  (U.S.  Trust)  was 
appointed  by  the  Plans  (the 
Appointment)  effective  July  28,  1995  to 
serve  in  the  capacity  of  Independent 
Fiduciary  on  behalf  of  the  Plans  with 
respect  to  the  Bank's  provision  of  the 
Banking  Services  to  the  Plans  in 
accordance  with  the  exemption, 
pursuant  to  an  agreement  signed  and 
formalized  on  September  21, 1995 
between  the  Plans,  the  Bank  and  U.S. 
Trust.  With  assets  under  management 
totalling  approximately  $53  billion.  U.S. 
Trust  represents  that  it  has  extensive 
trust  and  management  capabilities, 
including  discretionary  asset 
management,  asset  allocation  and 
diversification,  investment  advice, 
securities  trading  and  independent 
fiduciary  assignments  under  the  Act. 
U.S.  Trust  represents  that  immediately 
upon  the  Appointment,  it  undertook  a 
review  and  assessment  of  the  Banking 
Services  and  made  a  preliminary 
determination  that  the  Banking  Services 
were  appropriate  and  adequate  to  satisfy 
the  Plans'  banking  needs,  until  a  more 
thorough  review  and  assessment  could 
be  completed.  U.S.  Trust  represents  that 
it  has  completed  this  thorough  review 
and  assessment  with  the  professional 
assistance  of  the  consulting  firm  of 
Towers  Perrin  (Towers  Perrin).  Towers 
Perrin.  an  international  firm  of 
consultants  and  consulting  actuaries, 
represents  that  it  is  a  registered 
investment  advisor  under  the 
Investment  Advisors  Act  of  1940. 
providing  a  broad  range  of  services  for 
investment  management  evaluation  and 
performance  measurement  U.S.  Trust 
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represents  that  in  its  review  and 
assessment  of  the  Bank  and  the  Banking 
Services  provided  to  the  Plans,  U.S. 
Trust  gathered  information  from  various 
sources,  including  various  operations  of 
the  Bank,  the  Bank's  legal  counsel,  the 
Plans,  and  Towers  Perrin.  U.S.  Trust 
represents  that  its  representatives  and 
those  of  Towers  Perrin  met  with  various 
officers  of  the  Bank  including  the  Bank's 
Chief  Executive  Officer  and  Chief 
Investment  Officer.  U.S.  Trust 
represents  that  it  also  utilized  a  written 
report  by  Towers  Perrin,  prepared  at  the 
request  of  U.S.  Trust,  specifically 
analyzing  the  investment  management 
services  which  the  Bank  has  provided 
the  Plans. 

8.  U.S.  Trust  has  made  various 
findings  and  determinations  with 
respect  to  the  Bank  and  the  provision  of 
Banking  Services  to  the  Plans  which  are 
summarized  as  follows: 

Financial  condition  of  the  Bank:  U.S. 
Trust  represents  that  it  examined  the 
Bank  as  a  whole,  from  a  financial  point 
view.  U.S.  Trust  states  that  it  found  the 
Bank's  assets  to  be  liquid  and  secure, 
with  82  percent  of  assets  invested  in 
AAA-rated  securities  and  only  7.4 
percent  invested  in  loans.  U.S.  Trust 
represents  that  the  duration  positioning 
of  the  Bank's  assets  and  liabilities  is 
managed  such  that,  when  considered  in 
conjunction  with  the  liquidity  of  the 
Bank's  assets,  interest  rate  changes  will 
have  a  minimal  effect  on  the  Bank's 
income.  U.S.  Trust  concludes  that  the 
Bank  is  operated  very  conservatively 
and  is  very  well  capitalized  and  solvent. 

Custodial  and  safekeeping  services: 
U.S.  Trust  represents  that  it  determined 
that  the  Bank  possesses  adequate 
capability  to  perform  all  custodial  and 
safekeeping  services  needed  by  the 
Plans,  utilizing  both  the  Bank's  own 
personnel  and  facilities  as  well  as  the 
contract  services  of  qualified  third 
parties  for  certain  data  processing  and 
sub-custodial  services.  U.S.  Trust 
determined  that  these  services  as 
provided  to  the  Plans  are  offered  by  the 
Bank  to  the  public  in  the  ordinary 
course  of  business.  U.S.  Trust  states  that 
the  fee  schedules  of  the  Bank  for  these 
services  are  reasonable,  based  on 
industry  standards,  and  that  the  actual 
fees  charged  the  Plans  for  custodial 
services  are  lower  than  the  scheduled 
fees.  U.S.  Trust  concludes  that  the 
Bank's  provision  of  custodial  and 
safekeeping  services  to  the  Plan  is 
reasonable  and  appropriate. 

Certificates  of  deposit  (CDs),  money 
market  accounts  and  checking 
accounts:  U.S.  Trust  determined  that  the 
Bank  has  the  capability  to  offer  CDs  and 
money  market  and  other  deposit 
account  services  as  needed  by  any  of  the 


Plans,  and  that  the  Bank  offers  these 
same  services  to  the  general  public  in 
the  ordinary  course  of  its  business.  U.S. 
Trust  states  that  the  fees  are  reasonable, 
because  no  fees  are  charged  with  respect 
to  CDs  and  money  market  accounts  and 
the  Bank  customarily  does  not  charge 
the  Plans  fees  for  checking  accounts. 
U.S.  Trust  represents  that  at  the  time  of 
its  review,  the  rates  of  return  on  CDs,  as 
published  in  the  Wall  Street  Journal, 
were  lower  than  the  rates  paid  by  the 
Bank  on  CDs  with  the  same  or  shdrter 
maturities.  U.S.  Trust  states  that  the  rate 
paid  by  the  Bank  on  its  money  market 
account  also  appears  to  be  reasonable, 
based  on  U.S.  Trust's  experience  and 
investigation-,  although  there  are  no 
indices  or  published  rates  to  use  in 
comparison.  Considering  all  the 
information  obtained,  U.S.  Trust 
concludes  that  the  Plans'  utilization  of 
the  Bank  for  CE)s  and  money  market  and 
other  deposit  account  services  is 
reasonable  and  appropriate. 

Investment  Management  Services: 
U.S.  Trust  represents  that  it  reviewed 
and  evaluated  the  fixed-income 
investment  products  offered  by  the  Bank 
to  the  Plans,  which  are  of  three 
categories: 

(1)  A  short-term  bond  fund  (the  Short- 
Term  Product)  with  an  average  duration 
of  1.7  years  in  1995,  investing  primarily 
in  U.S.  Treasury  and  government  agency 
securities,  in  which  four  Plans  have 
invested  a  total  of  $111.6  million; 

(2)  A  bond  fund  with  an  average 
duration  of  3.4  years  in  1995  (the 
Intermediate-Duration  Product) 
investing  primarily  in  U.S.  Treasury  and 
government  agency  securities  and 
corporate  bonds,  in  which  one  Plan  has 
invested  a  total  of  $2.5  million;  and 

(3)  A  bond  fund  designed  for  longer 
term  investors  (the  Core  Duration 
Product)  with  an  average  duration  of  4.6 
years  in  1995,  investing  primarily  in 
U.S.  Treasury  and  government 
securities,  corporate  bonds,  and 
mortgage-backed  securities,  in  which 
one  Plan  has  invested  a  total  of  $24.1 
million. 

U.S.  Trust  represents  that  in  its  review 
and  evaluation  of  these  investment 
products,  it  utilized  an  extensive  report 
prepared  by  Towers  Perrin  regarding  the 
products,  and  attended  due  diligence 
meetings  with  various  officers  of  the 
Bank.  U.S.  Trust  states  that  it  analyzed 
the  Bank's  investment  process, 
personnel,  perfortnance  results,  fees, 
product  and  personnel  growth, 
representative  clients,  historical 
portfolio  characteristics  and  a  current 
portfolio  contents  summary.  U.S.  Trust 
represents  that  in  the  course  of  its 
review  it  determined  that  the  Bank 


maintains  the  capability  to  provide 
these  investment  management  services 
competently,  that  the  services  are 
offered  by  the  Bank  to  the  public  in  the 
ordinary  course  of  business,  and  that  the 
fees  for  the  services  are  reasonable 
based  on  industry  norms  taking  into 
account  the  experience  and  reputation 
of  the  Bank.  U.S.  Trust  states  that  it 
determined  that  additional  costs  to  the 
Plans,  approximating  $80,000,  would 
likely  result  from  a  decision  to  replace 
the  Bank  as  the  provider  of  these 
investment  management  services.  With  . 
respect  to  each  of  these  three  categories 
of  investment  products,  U.S.  Trust  made 
specific  determinations  regarding  the 
rates  of  return  provided  and  arrived  at 
specific  conclusions  as  to  whether  the 
investment  products  were  appropriate 
for  the  Plans,  summarized  as  follows: 

(1)  The  Short-Duration  Product  has 
consistently  outperformed  its 
benchmark  index,  the  Merrill  Lynch  1- 
3  Year  Treasury  Index,  earning  8.4 
percent  per  year  over  the  past  seven 
years  on  an  annualized  basis,  while 
being  conservatively  managed  and 
maintaining  a  high  quality  of 
investment  assets.  U.S.  Trust  notes  that 
the  Bank  has  represented  that  the 
investment  strategy  of  this  product  will 
remain  unchanged.  U.S.  Trust  has 
determined  that  the  investment  of  assets 
of  the  Plans  in  the  Short-Duration 
Product  is  reasonable  and  appropriate. 

(2)  The  Intermediate-Duration 
Product's  cumulative  performance  over 
the  past  seven  years  is  very  close  to  its 
benchmark,  the  Lehman  Intermediate 
Government/Corporate  Index,  and  U.S. 
Trust  determined  that  this  product  is 
capable  of  generating  returns  above  its 
benchmark.  U.S.  Trust  notes  that  the 
investment  parameters  of  this  product 
have  recently  changed  to  include 
investments  in  corporate  bonds  and  that 
it  has  since  demonstrated  an  ability  to 
enhance  returns.  Because  this  product 
has  been  managed  under  its  current 
guidelines  for  a  relatively  short  period 
of  time,  U.S.  Trust  has  concluded  that 
the  selection  of  this  product  by  certain 
of  the  Plans  is  reasonable  and 
appropriate  for  one  more  year,  after 
which  time  another  year's  investment 
results  will  be  available  for 
consideration  and  U.S.  Trust  will 
undertake  a  reassessment  of  whether 
this  product  remains  reasonable  and 
appropriate  for  investments  by  the 
Plans. 

(3)  U.S.  Trust  found  that  the  Core 
Duration  Product  outperformed  its 
benchmark,  the  Lehman  Aggregate 
Index,  for  199^  and  that  its  investment 
parameters  were  recently  changed  to 
expand  duration  and  maturity 
restrictions  and  include  corporate  bonds 
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and  asset-backed  securities  among  its 
investment  assets.  U.S.  Trust  concludes 
that  the  selection  of  this  product  by 
certain  of  the  Plans  is  reasonable  and 
appropriate  for  one  more  year,  after 
which  time  another  year's  investment 
results  will  be  available  for 
consideration  and  U.S.  Trust  will 
undertake  a  reassessment  of  whether 
this  product  remains  reasonable  and 
appropriate  for  investments  by  the 
Plans. 

Conclusion:  As  a  conclusion  to  its 
review  and  analysis,  U.S.  Trust  states 
that  in  view  of  the  information 
discussed  above  and  U.S.  Trust's 
judgment  with  respect  thereto,  subject 
to  the  limitations  discussed  regarding 
the  Intermediate  and  Core  Duration 
Products.  U.S.  Trust  beUeves  it  is  in  the 
best  interests  of  the  Plans  to  use  the 
investment  management  and  other 
banking  services  provided  by  the  Bank. 

9.  In  siunmary,  the  applicant 
represents  that  the  proposed  exemption 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a) 
The  interests  of  the  Plans  with  respect 
to  the  Bank  and  its  provision  of  services 
to  the  Plans  are  represented  by  an 
Independent  Fiduciary.  U.S.  Trust;  (b) 
The  representation  of  each  Plan's 
interests  by  the  Independent  Fiduciary 
with  respect  to  the  Bank  and  its 
provision  of  services  is  authorized 
annually  by  the  Plan's  Authorizing  Plan 
Fiduciary;  (c)  U.S.  Trust  has  reviewed 
and  evaluated  the  entire  range  of 
services  provided  by  the  Bank  to  the 
Plans  and  has  determined  that  it  is  in 
the  best  interests  of  the  Plans  to  utilize 
such  services;  (d)  The  Independent 
Fiduciary  will  oversee  and  monitor  the 
Bank's  provision  of  services  to  the  Plans 
and  will  make  written  determinations  at 
least  annually  regarding  the 
continuation  of  such  provision  of 
services;  (e)  At  least  quarterly,  the  Bank 
is  required  to  submit  a  Periodic  Report 
to  the  Independent  Fiduciary  which 
relates  relevant  details  of  the  services 
provided  by  the  Bank  to  any  of  the 
Plans;  (f)  The  Authorizing  Plan 
Fiduciary  will  be  provided  copies  of  the 
Bank's  Periodic  Reports  to  the 
Independent  Fiduciary;  (g)  With  respect 
to  each  Plan,  the  Authorizing  Plan 
Fiduciary  is  authorized  to  terminate  the 
representation  of  the  Plan's  interests  by 
the  Independent  Fiduciary  or  the 
provision  of  any  services  to  the  Plan  by 
the  Bank;  and  (h)  With  respect  to  each 
Plan,  the  Independent  Fiduciary  is 
authorized  to  continue,  amend  or 
terminate  the  Bank's  provision  of  any 
services  to  the  Plan  by  the  Bank. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Willett  of  the  Department,  telephone 


(202)  219-«881.  (This  is  not  a  toll-free 
number.) 

Hawaiian  Airlines,  Inc.  Pilots'  401(k) 
Plan  (the  Pilots'  Plan),  Hawaiian 
Airlines,  Inc.  401(k)  Plan  for  Flight 
Attendants  (the  Attendants'  Plan),  and 
Hawaiian  Airlines,  Inc.  401(k)  Savings 
Plan  (the  Savings  Plan;  collectively  the 
Plans)  Located  in  Honolulu,  Hawaii 

(Apphcation  Nos.  D-10380,  D-10381.  and  D- 
10382] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32836.  32847,  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406  {b)(l) 
and  (b)(2),  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the  past 
acquisition  by  the  Plans  of  certain 
transferable  stock  rights  (the  Rights) 
pursuant  to  a  stock  rights  offering  (the 
Offering)  to  the  Flans  by  Hawaiian 
Airlines,  Inc.  (the  Employer),  the 
sponsor  of  the  Plans;  (2)  the  past 
holding  of  the  Rights  by  the  Plans 
during  the  subscription  period  of  the 
Offering;  and  (3)  the  disposition  or 
exercise  of  the  Rights  by  the  Plans 
provided  the  following  conditions  are 
satisfied: 

(A)  The  acquisitions  and  holding  of 
the  Rights  by  the  Plans  occurred  in 
connection  with  the  Offiering  made 
available  to  all  shareholders  of  the 
common  stock  of  the  Employer;  (B)  The 
acquisition  and  holding  of  Rights  by  the 
Plans  resulted  from  an  independent  act 
of  the  Employer  as  a-corporate  entity 
and  all  holders  of  the  common  stock  of 
the  Employer,  including  the  Plans,  were 
treated  in  the  same  manner  with  respect 
to  the  Offering;  and  (C)  All  decisions 
regarding  the  holding  and  disposition  of 
the  Rights  by  the  Plans  were  made  in 
accordance  with  provisions  of  the  Plans 
for  individually-directed  investment  of 
participant  accounts  by  the  individual 
participants  of  the  Plans  whose 
accounts  in  the  Plans  received  Rights  in 
connection  with  the  Offering,  including 
all  determinations  regarding  the 
exercise  or  sale  of  the  Rights  received 
through  the  Offering,  and  if  no  timely 
instructions  concerning  the  Rights  were 
given  by  participants  of  the  Plans,  the 
Rights  were  sold. 
EFFECTIVE  DATE:  This  exemption  if 
granted,  will  be  effective  as  of  August  7, 
1996. 


Summary  of  Facts  and  Representatioos 

1.  The  Employer,  a  Hawaii 
corporation  since  1929.  is  located  in 
Honolulu,  Hawaii.  It  is  primarily  in  the 
scheduled  transportation  of  passengers, 
cargo,  and  mail  over  a  route  system  that 
services  the  six  major  islands  of  Hawaii 
and  Las  Vegas  and  four  cities  on  the 
west  coast:  Los  Angeles,  San  Francisco, 
Seattle,  and  Portland.  In  addition,  the 
Employer  provides  the  only  direct 
service  from  Hawaii  to  PagoPago, 
American  Samoa  and  Papeete,  Tahiti. 
Also,  the  Employer  provides  charter 
service  from  Honolulu  to  Las  Vegas.  The 
Employer  operates  a  fleet  of  thirteen 
DC-9  aircraft  and  eiaht  DC-10  aircraft. 

The  common  stock  of  the  Employer  is 
listed  and  traded  on  both  the  American 
Stock  Exchange  and  the  Pacific  Stock 
Exchange. 

2.  The  Plans  are  defined  contribution 
plans  intended  to  satisfy  the 
requirements  of  section  401(a)  of  the 
Code.  The  Pilots'  Plan  and  the 
Attendants'  Plan  are  collectively 
bargained  profit  sharing  plans  with  cash 
or  deferred  arrangements  under  section 
401(k)oftheCode. 

Both  the  Air  Line  Pilots  Association, 
International  (the  ALPA)  and  the 
Association  of  FUght  Attendants  (the 
AFA)  separately  bargain  with  the 
Employer  for  their  own  members  over 
the  terms  of  the  Pilots'  Plan  and  the 
Attendants'  Plan,  respectively.  The 
Employer  appoints  two  members  td   - 
each  Retirement  Board  for  both  the 
Pilots'  Plan  and  the  Attendants'  Plan, 
respectively,  and  the  ALPA  and  the 
AFA  each  appoints  two  members  to  the 
respective  Plans  of  which  their  members 
are  participants.  The  four  members  of 
each  of  the  Retirement  Boards  select 
investment  options  for  their  respective 
participants,  and  resolves  disputes 
concerning  the  application, 
interpretation,  or  administration  of  each 
of  the  Plans.  As  of  August  2, 1996,  the 
Pilots'  Plan  had  total  assets  of 
$8,960,644  and  333  participants  and  the 
Attendants'  Plan  had  total  assets  of 
$26,305,738  and  602  participants.  The 
Savings  Plan  covers  mostly  non- 
coUectively  and  some  collectively 
bargained  employees,  represented  by 
the  International  Association  of 
Machinists,  and  is  a  profit  sharing  plan 
with  a  cash  or  deferred  arrangement 
under  section  401(k)  of  the  Code.  Since 
September  1. 1993,  the  Savings  Plan 
requires  Employer  contributions  and 
provides  that  contributions  from 
participants  are  optional.  The  Employer 
solely  appoints  the  three  members  to  the 
Retirement  Board  for  the  Savings  Plan. 
The  Retirement  Board  for  the  Savings 
Plan  selects  investment  options  for 
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participants  and  resolves  disputes 
concerning  the  application, 
interpretation,  or  administration  of  the 
Savings  Plan.  As  of  August  2. 1996,  the 
Savings  Plan  had  total  assets  of 
$11,171,947  and  1,408  participants. 

Pursuant  to  a  trust  agpreement  with  the 
Employer.  Vanguard  Fiduciary  Trust 
Company  (Vanguard),  a  Pennsylvania 
corporation  located  in  Malvern, 
Pennsylvania,  is  the  trustee  for  the 
Plans.  Vanguard  acts  for  the  Plans  upon 
investment  instructions  from 
participants  of  the  Plans  and  upon 
directions  from  the  respective 
Retirement  Boards  of  the  Plans,  hi 
addition.  Vanguard  provides  the  Plans 
with  different  investment  options  or 
combinations  thereof  that  have  been 
selected  by  the  different  Retirement 
Boards  for  the  participants  of  the  Plans 
to  direct  investments  for  their  respective 
accounts  in  the  Plans. ' 

3.  On  December  8, 1995,  in  order  to 
increase  its  working  capital,  the 
Employer,  with  approval  of  its 
shareholders,  entered  into  an 
investment  agreement  with  Airline 
Investors  Partnership,  L.P.  (AIP), 
whereby  the  Employer  during  January 
1996  issued  and  sold  to  AIP  18.181.818 
shares  of  its  common  stock  at  $1.10  per 
share  for  a  total  piutihase  price  of  $20 
million.  At  the  same  time,  the  Employer 
also  issued  and  sold  four  shares  of  its 
Class  B  Special  Preferred  Stock  to  AIP 
for  a  total  purchase  price  of  $4.40. 

AIP,  formed  in  November  1995  to 
invest  in  the  Employer,  is  a  Delaware 
limited  partnership  whose  general 
partner  is  AIP  General  Partner,  Inc.,  a 
Delaware  corporation  with  its  principal 
o^ice  in  New  York  City.  By  its 
investment  in  four  shares  of  the  Class  B 
Special  Preferred  Stock  of  the  Employer, 
AJP  has  the  right  to  nominate  six  of  the 
eleven  individuals  elected  to  the  board 
of  directors  of  the  Employer.  Currently 
the  president  and  a  vice  president  of  the 
general  partner  of  AIP  and  four  other 
nominees  of  AIP  have  six  of  the  seats  on 
the  board  of  directors  of  the  Employer. 

The  price  AIP  agreed  to  pay  for  its 
common  stock  investment  in  the 
Employer  in  January  1996  was 
substantially  discounted  from  the 
common  stock's  closing  market  price  of 
2"Ab  on  December  8, 1995.  In 
recognition  of  the  dilutive  effect  of  the 
AIP  acquisition,  the  investment 
agreement  with  AIP  contained  a 
provision  for  an  offering  of  subscription 
rights  to  all  shareholders  of  the 


Employer,  including  the  Plans  but 
excluding  AIP,  to  purchase  an  aggregate 
of  up  to  8,151,000  shares  of  common 
stock  during  the  30-day  offering.  The 
applicant  represents  that  the  objective  of 
the  Offering  was  to  permit  non-AIP 
shareholders  an  opportunity  to  purchase 
the  stock  of  the  Employer  at  a  discount 
price.  Also,  it  was  represented  by  the 
applicant  that  an  additional  motivation 
for  the  Offering  was  to  raise  additional 
working  capital  above  the  investment  by 
AIP  in  order  to  meet  the  goal  of  the 
Employer  of  improving  its  financial 
liquidity.^ 

4.  Pursuant  to  the  terms  of  the 
Offering,  each  shareholder,  excluding 
AIP,  received  one  Right  for  each  share 
of  common  stock  held  as  of  the  record 
date  at  the  close  of  business  on  August 
7, 1996  (the  Record  Date).^  As  of  the 
I^ord  Date,  the  Plans  held  a  total  of 
1,488,703  shares  and  received  the  same 
number  of  Rights  pursuant  to  the 
Offering.  Each  Right  entitled  a  holder  to 
purchase  one  share  of  the  common  stock 
issued  by  the  Employer  for  the  exercise 
price  of  $3.25.  The  exercise  price  was 
determined  by  the  Employer  after 
consultation  with  its  independent 
financial  advisor  prior  to  the  Offering. 
The  Rights  were  traded  on  the  American 
and  Pacific  Stock  Exchanges  imtil  the 
expiration  date  of  the  Offering.  The 
Rights  held  by  the  Plans  required 
participants  to  communicate  their 
directions  to  Vanguard,  the  trustee  for 
the  Plans,  by  September  5, 1996,  in 
order  that  the  directions  fi-om  the 
participants  of  the  Plans  could  be 
properly  and  correctly  processed  by 
Vanguard.  The  applicant  represents  that 
prior  to  the  effective  date  of  the 
Offering,  the  trustee,  Vanguard,  sent 
each  participant  in  the  Plans  written 
information  regarding  the  Offering  and 
the  Rights.  During  the  effective  period  of 
the  Offering  Vanguard  provided  each 
participant  in  the  Plans  the  opportunity 


'  The  Department  expresses  no  opinion  as  to 
whether  or  not  the  provisions  of  the  Plans  satisfy 
the  requirements  of  section  404(c)  of  the  Act  and 
regulations  thereunder  with  respect  to  the  various 
investment  optioru  oflered  the  participants  of  the 
Plans. 


2  Rights  were  distributed  in  the  Offering  to  two 
different  groups:  (i)  all  shareholders  as  of  August  7, 
1996.  including  the  Plans  but  excluding  AIP.  and 
(ii)  all  employees  of  the  Employer,  other  than 
members  of  senior  management,  who  were 
employed  at  any  time  during  1995  and  on  the 
record  date,  August  7,  1996,  without  regard  to  their 
indirect  shareholder  status  as  participants  in  the 
Plans.  Also,  participants  of  the  1994  Stock  Option 
Plan  of  the  Employer  were  granted  options  to 
purchase  common  stock  from  the  Employer  for 
S3.2S  per  share.  The  Employer  also  entered  into 
stock  purchase  agreements  with  certain 
institutional  investors,  high  net  worth  individuals, 
and  non-employee  directors  which  the  investors 
agreed  to  purchase  common  stock  from  the 
Employer  at  S3. 25  per  share.  The  applicant 
represents  that  a  total  of  12,085,000  shares  of 
common  stock  were  issued  during  the  Rights 
Offering  to  the  above  persons. 

'  The  Department  notes  that  the  Rights  do  not 
constitute  "qualifying  employer  securities"  within 
the  meaning  of  section  407(d)(5)  of  the  Act. 


to  independently  decide  whether  to 
exercise  the  Rights  or  to  sell  them.  Also, 
the  participants  were  informed  that  if 
Vanguard  did  not  receive  timely 
instructions,  or  received  no  instructions, 
Vanguard  would  tell  the  Rights.  The 
applicant  represents  that  all  Rights 
received  by  the  Plans  were  either 
exercised  or  sold. 

Approximately  153,929  Rights  issued 
to  the  Plans  were  exercised  for  the  total 
sum  of  $500,269,  and  the  Plans  netted 
approximately  $118,345.52  from  the 
sale  of  the  remaining  Rights.  As  of  the 
day  preceding  the  Record  Date,  the  price 
of  the  common  stock  of  the  Employer  at 
the  closing  of  the  American  Stock 
Exchange  was  $3.75. 

5.  The  applicant  represents  that  the 
terms  of  the  offering  can  be  verified  by 
the  documents  filed  with  the  Securities 
and  Exchange  Commission  and  with  the 
American  and  Pacific  StocJc  Exchanges. 
Also,  prices  of  the  common  stock  and 
the  Rights  can  be  verified  by  examining 
the  trading  activity  as  published  in  the 
various  newspapers.  In  addition,  the 
applicant  represents  that  participants 
and  beneficiaries  of  the  Plans  had  the 
opportimity  to  exercise  independent 
decision-making  authority  with  respect 
to  the  Rights  in  their  accounts. 
Furthermore,  the  applicant  represents 
that  the  Plans  were  given  the  Rights  at 
no  cost  to  the  Plans,  thus  enabling  the 
participants  to  enhance  their  respective 
account  balances  that  were  holding 
Employer  common  stock  by  either 
exercising  the  Rights  at  prices  below  the 
market  price  or  by  selling  the  Ri^ts. 

The  applicant  represents  that  the 
Employer  has  borne  all  costs  associated 
with  the  Rights  Offering  to  the  Plans 
and  the  costs  associated  with  the 
exemption  application. 

6.  In  summary  the  applicants 
represent  that  the  transactions  satisfied 
the  statutory  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (a)  the 
acquisition  of  the  Rights  by  the  Plans 
resulted  from  an  independent  act  by  the 
Employer  as  a  corporate  entity  and  all 
holders  of  the  common  stock  of  the 
Employer  were  treated  in  a  like  manner, 
including  the  Plans;  (b)  all  decisions 
with  respect  to  the  rights  were 
controlled  by  involved  participants  in 
accordance  with  provisions  of  the  Plans 
for  individually-directed  investments  of 
such  accounts:  (c)  the  Rights  and  the 
common  stock  of  the  Employer  were 
both  traded  on  the  American  and  Pacific 
Stock  Exchanges  with  current  price 
information  readily  ascertainable  as 
were  the  terms  of  the  offering  from  the 
public  documents  distributed  to  the 
holders  of  the  common  stock  cuid  filed 
with  the  Securities  and  Exchange 
Commission  and  the  Exchanges;  (d) 
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there  were  no  expenses  incurred  by  the 
Plans  or  its  participants  or  beneficiaries 
from  the  Offering  and  the  resulting 
transactions;  and  (e)  if  no  instructions 
were  received  by  the  Plans  trustee,  the 
Rights  were  sold. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department,     . 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  InfoFmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
secUon  404(a)(1)(b)  of  the  actjnor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
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exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change;  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  12th  day  of 
February.  1997. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  Of  Labor. 
(FR  Doc.  97-3837  Filed  2-14-97;  8:45  am) 
BHJJNG  CODE  4510-3*^ 


ProhiMted  Transaction  Exemption  97-12; 
Exemption  Application  No.  D-10014,  M  al.] 

Grant  of  Individual  Exemptions;  Wells 
Fargo  Bank,  N.A.  (Wells  Fargo),  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
beien  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978. 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 


Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  particif>ants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Wells  Fargo  Bank,  N.A.  (Wells  Fargo) 
Located  in  San  Francisco,  CA 

[Prohibited  Transaction  Exemption  (PTE)  97- 
12:  Exemption  Application  No.  D-10014| 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply: 
effective  October  1, 1995,  to  the 
purchase  or  redemption  of  shares  by  an 
employee  benefit  plan  (the  Plan),  in 
certain  mutual  funds  that  are  either 
affiliated  with  Wells  Fargo  (the 
Affiliated  Funds)  or  are  unaffiliated 
with  Wells  Fargo  (the  Third  Party 
Funds)*,  in  connection  with  the 
participation  by  the  Plan  in  the  Wells 
Fargo  Portfolio  Advisor  Program  (the 
Portfolio  Advisor  Program). 

In  addition,  the  restrictions  of  section 
406(b)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (E)  and  (F)  of  the  Code,  shall 
not  apply,  effective  October  1.  1995.  to 
the  provision,  by  Wells  Fargo,  of  asset 
allocation  services  to  ah  independent 
fiduciary  of  a  participating  Plan  (the 
Independent  Fiduciary)  or  to  a 
participant  (the  Directing  Participant)  of 
a  Plan  covered  under  the  provisions  of 
section  404(c)  of  the  Act  (the  Section 
404(c)  Plan)  which  may  result  in  the 
selection  of  portfolios  by  the 
Independent  Fiduciary  or  the  Directing 
Participant  in  the  Portfolio  Advisor 
Program  for  the  investment  of  Plan 
assets. 

This  exemption  is  subject  to  the 
conditions  set  forth  below  in  Section  U. 

Section  II.  General  Conditions 

(a)  The  participation  by  each  Plan  in 
the  Portfolio  Advisor  Program  is 


•The  Affiliated  Funds  and  the  Third  Parly  Funds 
are  collectively  referred  to  herein  as  the  Fund*. 
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approved  by  an  Independent  Fiduciary 
or  Directing  Participant,  in  the  case  of 
a  Section  404(c)  Plan,  and,  with  the 
exception  of  Wells  Fargo  master  and 
prototype  plans,  no  Plan  investing 
therein  is  sponsored  or  maintained  by 
Wells  Fargo  and/or  its  affiliates  with 
respect  to  their  own  employees. 

(d)  As  to  each  Plan,  the  total  fees  that 
are  paid  to  Wells  Fargo  and  its  affiliates 
constitute  no  more  than  reasonable 
compensation  for  the  services  provided. 

(cf  With  the  exception  of  distribution- 
related  fees  pursuant  to  Rule  12b-l  (the 
12b-l  Fees)  of  the  Investment  Company 
Act  of  1940  which  are  offset,  no  Plan 
pays  a  fee  or  conunission  by  reason  of 
the  acquisition  or  redemption  of  shares 
in  the  Funds. 

(d)  The  terms  of  each  purchase  or 
redemption  of  shares  in  the  Funds 
remain  at  least  as  favorable  to  an 
investing  Plan  as  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party. 

(e)  Wells  Fargo  provides  written 
documentation  to  each  Plan's 
Independent  Fiduciary  or  Directing 
Participant  of  its  recommendations  or 
•valuations  with  respect  to  the 
Affiliated  Funds  or  the  Third  Party 
Funds  based  upon  objective  criteria. 

(f)  Any  recommendation  or  evaluation 
made  by  Weils  Fargo  to  an  Independent 
Fiduciary  or  Directing  Participant  is 
implemented  only  at  the  express 
direction  of  such  Independent  Fiduciary 
or  Directing  Participant. 

(g)  The  quarterly  fee  that  is  p>aid  by  a 
Plan  to  Wells  Fargo  and  its  aniliates  for 
asset  allocation  and  related  services  (the 
Outside  Fee)  rendered  to  such  Plan 
under  the  Portfolio  Advisor  Program  is 
offset  by  all  gross  investment 
management  fees  (the  Advisory  Fees) 
and  administrative  fees  (the 
Administrative  Fees)  received  from  the 
Affiliated  Funds  by  Wells  Fargo,  its 
affiliates,  its  former  affiliates  and 
unrelated  parties,  including  all  12b-l 
Fees  and  Administrative  Fees  that  are 
paid  by  the  Affiliated  Funds  to  Stephens 
bic.  and  all  12b-l  Fees  that  Wells  Fargo 
receives  from  the  Third  Party  Funds, 
such  that  the  sum  of  the  offset  and  the 
net  Outside  Fee  will  always  equal  the 
Outside  Fee  and  the  selection  of 
Affiliated  or  Third  Party  Funds  will 
always  be  revenue-neutral. 

(h)  With  respect  to  its  participation  in 
the  Portfolio  Advisor  Program,  prior  to 
purchasing  shares  in  the  Affiliated 
Funds  and  the  Third  Party  Funds, 

(1)  Each  Independent  Fiduciary 
receives  the  following  written  or  oral 
disclosures  from  Wells  Fargo: 

(A)  A  brochure  describing  the 
Portfolio  Advisor  Program;  a  Portfolio 
Advisor  Program  Account  Agreement:  a 


description  of  the  allocation  models  (the 
Allocation  Models);  and  a  reference 
guide/disclosure  statement  providing 
details  about  the  Portfolio  Advisor 
Program,  the  fees  charged  thereunder, 
the  procedures  for  establishing,  making 
additions  to  and  withdrawing  from 
Portfolio  Advisor  Program  Accounts 
(the  Accounts);  and  other  related 
information. 

(B)  A  risk  tolerance  and  goal  analysis 
questionnaire  (the  Questionnaire). 

(C)  Copies  of  applicable  prospectuses 
(the  Prospectuses)  for  the  Funds 
discussing  the  investment  objectives  of 
the  Funds;  the  policies  employed  to 
achieve  these  objectives;  the  corporate 
affiliation  existing  between  Wells  Fargo 
and  its  affiliates;  the  compensation  paid 
to  such  entities;  disclosures  relating  to 
rebalancing  and  reallocating  Allocation 
Models;  and  information  explaining  the 
risks  attendant  to  investing  in  the 
Affiliated  Funds  or  the  Third  Party 
Funds. 

(D)  Upon  written  or  oral  request  to 
Wells  Fargo,  a  Statement  of  Additional 
Information  supplementing  the 
applicable  Prospectus,  which  describes 
the  types  of  securities  and  other 
instruments  in  which  the  Funds  may 
invest,  the  investment  policies  and 
strategies  that  the  Funds  may  utilize, 
including  a  description  of  the  risks. 

(E)  A  copy  of  the  agreement  between 
the  Plan  and  Wells  Fargo  relating  to 
such  Plan's  participation  in  the  Portfolio 
Advisor  Program. 

(F)  A  written  recommendation  of  a 
specific  Allocation  Model  together  with 
a  copy  of  the  Questionnaire  and 
response. 

(G)  Upon  written  request  to  Wells 
Fargo,  a  copy  of  its  investment  advisory 
agreement  and  sub-advisory  agreement 
pertaining  to  the  Affiliated  Funds  as 
well  as  its  distribution  agreement 
pertaining  to  the  Third  Party  Funds. 

(H)  Copies  of  the  proposed  exemption 
and  grant  notice  describing  the 
exemptive  relief  provided  herein. 

(1)  Written  disclosures  of  Wells 
Fargo's  affiliation  or  nonaffiliation  with 
the  parties  who  act  as  sponsors, 
distributors,  administrators,  investment 
advisers  and  sub-advisers,  custodians 
and  transfer  agents  of  the  Third  Party 
Funds  and  the  Affiliated  Funds;  and 

(2)  In  the  case  of  a  Section  404(c) 
Plan, 

(A)  Wells  Fargo  provides  each 
Directing  Participant  or  Independent 
Fiduciary  (for  dissemination  to  the 
Directing  Participant)  with  copies  of  the 
documents  described  above  in 
paragraphs  (h)(1)  (A)-(I);  and, 

(B)  In  addition  to  the  written 
disclosures,  an  explanation  will  be 
provided  to  the  Independent  Fiduciary, 


upon  request,  by  a  Wells  Fargo 
representative  (the  Wells  Fargo 
Representative)  regarding  the  services 
offered  under  the  Portfolio  Advisor 
Program,  including  the  operation  and 
objectives  of  the  Funds.  Such 
information  will  be  given  to  either  the 
Independent  Fiduciary  or  the  Directing 
Participant. 

(3)  If  accepted  as  an  investor  in  the 
Portfolio  Advisor  Program,  an 
Independent  Fiduciary  or  Directing 
Participant  is  required  to  acknowledge, 
in  writing,  to  Wells  Fargo,  prior  to 
purchasing  shares  of  the  Funds  that 
such  Independent  Fiduciary  or 
Directing  Participant  has  received 
copies  of  the  documents  described  in 
paragraph  (h)(1)  of  this  Section  II. 

(4)  With  respect  to  a  Title  I  Plan  that 
does  not  permit  participant-directed 
investments  as  contemplated  under 
section  404(c)  of  the  Act,  written 
acknowledgement  of  the  receipt  of  such 
documents  is  provided  by  the 
Independent  Fiduciary  (i.e.,  the  Plan 
administrator,  trustee,  investment 
manager  or  named  fiduciary,  as  the 
recordholder  of  shares  of  the  Fimds.) 
Such  Independent  Fiduciary  will  be 
required  to  represent  in  writing  to  Wells 
Fargo  that  Such  fiduciary  is — 

(A)  Independent  of  Wells  Fargo  and 
its  affiliates; 

(B)  Capable  of  making  independent 
decisions  regarding  the  investment  of 
Plan  assets; 

(C)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters  and 
funding  matters  related  thereto;  and 

(D)  Able  to  make  an  informed 
decision  concerning  participation  in  the 
Portfolio  Advisor  Program. 

(5)  With  respect  to  a  Section  404(c) 
Plan  or  a  Plan  that  is  covered  under 
Title  n  of  the  Act,  the  Directing 
Participant  or  the  Independent 
Fiduciary  is  required  to  acknowledge,  in 
writing,  receipt  of  such  documents  and 
represent  to  Wells  Fargo  that  such 
individual  is — 

(A)  Independent  of  Wells  Fargo  and 
its  aniliates; 

(B)  Knowledgeable  with  respect  to  the 
Plan  in  administrative  matters  and 
funding  matters  related  thereto;  and, 

(C)  Aole  to  make  an  informed 
decision  concerning  participation  in  the 
Portfolio  Advisor  Program. 

(i)  Subsequent  to  its  participation  in 
the  Portfolio  Advisor  Program,  each 
Independent  Fiduciary  receives  the 
following  written  or  oral  disclosures 
from  Wells  Fargo  with  respect  to 
ongoing  participation  in  the  Portfolio 
Advisor  Program: 

(1)  Written  confirmations  of  each 
purchase  or  redemption  transaction 
involving  shares  of  an  Affiliated  Fund 
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or  a  Third  Party  Fund  (including 
transactions  resulting  from  the 
realignment  of  assets  caused  by  a 
change  in  the  Allocation  Model's 
investment  mix  and  from  periodic 
rebalancing  of  Account  assets). 

(2)  Telephone  quotations  of  such 
Independent  Fiduciary's  Plan  Account 
balance. 

(3)  A  periodic,  but  not  less  frequently 
than  quarterly,  statement  of  Account 
specifying  the  net  asset  value  of  the 
Plan's  assets  in  such  Account,  a 
summary  of  purchase,  sale  and 
exchange  activity  and  dividends 
received  or  reinvested  and  a  summary  of 
cumulative  realized  gains  and/or  losses. 

(4)  Semiannual  and  annual  reports 
that  include  financial  statements  for  the 
Affiliated  Funds  and  the  Third  Party 
Funds  as  well  as  the  fees  paid  to  Wells 
Fargo  and  its  affiliates. 

(5)  A  quarterly  newsletter  or  other 
report  pertaining  to  the  applicable 
Allocation  Model  which  describes  the 
Allocation  Model's  performance  during 
the  preceding  quarter,  market 
conditions  and  economic  outlook  and,  if 
applicable,  prospective  changes  in 
Affiliated  Fund  and  Third  Party  Fund 
allocations  for  the  Allocation  Model  and 
the  reasons  therefor. 

(6)  At  least  annually,  a  written  or  oral 
inquiry  from  Wells  Fargo  to  ascertain 
whether  the  information  provided  on 
the  Questionnaire  is  still  accurate  and  to 
determine  if  such  information  should  be 
updated. 

(7)  At  least  annually,  a  termination 
form  (the  Termination  Form)  as 
described  below  in  Section  n(l)  and  (m). 

(j)  In  the  case  of  a  Section  404(c)  Plan, 
the  Independent  Fiduciary  will  decide 
whether  the  information  described  in 

Section  II(i)  above  is  to  be  distributed 
by  Wells  Fargo  to  the  Directing 
Participants  of  such  Plan  or  whether  the 
Independent  Fiduciary  will  receive  this 
information  and  then  provide  it  to  the 
Directing  Participants. 

(k)  If  authorized  in  writing  by  the 
Independent  Fiduciary  or  Directing 
Participant,  the  Plan  is  automatically 
rebalanced  on  a  periodic  basis  by  Wells 
Fargo  to  the  Allocation  Model 
previously  prescribed  by  the 
Independent  Fiduciary  or  ENrecting 
Participant,  if  one  or  more  Fund 
allocations  deviates  from  the  Allocation 
Model  prescribed  by  the  Independent 
Fiduciary  or  Directing  Participant. 

(1)  In  rebalancing  a  Plan, 

(1)  Wells  Fargo  is  bound  by  the 
Allocation  Model  and  is  limited  in  the 
degree  of  change  that  it  can  make  to  an 
Allocation  Model's  investment  mix. 

(2)  Wells  Fargo  is  authorized  to  make 
changes  in  the  mix  of  asset  classes  in  a 
Plan  Account  within  a  range  of  0-15 


percent  (plus  or  minus)  for  Stock  and 
Bond  Fund  investments  and  within  a 
range  of  0-30  percent  (plus  or  minus) 
for  Money  Market  Fund  investments 
without  obtaining  the  prior  written 
approval  of  the  Independent  Fiduciary 
or  Directing  Participant. 

(3)  Wells  Fargo  may  not  change  the 
asset  mix  outside  the  authorized  limits 
unless  it  provides  the  Independent 
Fiduciary  or  Directing  Participant  with 
30  days'  advance  written  notice  of  the 
proposed  change  and  gives  the 
Independent  Fiduciary  or  Directing 
Participant  time  to  elect  not  to  have  the 
change  made. 

(4)  Wells  Fargo  may  not  divide  a  Fund 
sub-class  unless  it  provides  30  days' 
advance  v|{ritten  notice  to  the 
Independent  Fiduciary  or  Directing 
Participant  of  the  proposed  change  and 
gives  such  individual  the  opportunity  to 
object  to  the  change. 

(5)  Wells  Fargo  may  not  replace  a 
Third  Party  Fund  with  an  Affiliated 
Fund. 

(m)  Although  an  Independent 
Fiduciary  or  Directing  Participant  may 
withdraw  from  the  Portfolio  Advisor 
Program  at  any  time.  Wells  Fargo  will 
provide  such  Independent  Fiduciary  or 
Directing  Participant  with  the 
Termination  Form,  at  least  annually,  but 
in  all  cases  where  Wells  Fargo  changes 
the  asset  mix  outside  of  the  current 
Allocation  Model,  when  a  Fund  sub- 
class is  to  be  divided,  when  Wells  Fargo 
determines  that  it  is  in  the  best  interest 
of  the  Plan  or  to  use  a  Third  Party  Fund 
instead  of  an  Affiliated  Fund  and 
whenever  the  Outside  Fee  is  increased. 
Wells  Fargo  will  provide  such  written 
notice  to  the  Independent  Fiduciary  or 
Directing  Participant  at  least  30  days 
prior  to  the  implementation  of  the 
change. 

(n)  The  instructions  for  the 
Termination  Form  must — 

(1)  State  that  the  authorization  is 
terminable  at  will  by  the  Independent 
Fiduciary  or  Directing  Participant, 
without  penalty  to  such,  upon  receipt      « 
by  Wells  Fargo  of  written  notice  from 

the  Indep>endent  Fiduciary  or  Directing 
Participant;  and 

(2)  Explain  that  any  of  the  proposed 
changes  noted  above  in  paragraph  (m)  of 
this  Section,  will  go  into  effect  if  the 
Independent  Fiduciary  or  Directing 
Participant  does  not  elect  to  withdraw 
by  the  effective  date. 

(o)  Wells  Fargo  maintains,  for  a  period 
of  six  years,  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (p)  of  this  Section  n  to 
determine  whether  the  conditions  of 
this  exemption  have  'iieen  met,  except 
that— 


(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Wells  Fargo  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  No  party  in  interest  other  than 
Wells  Fargo  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(1)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(p)  of  this  Section  II  below. 

(p)(l)  Except  as  provided  in  section 
(p)(2)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (o)  of  this  Section  11  are 
unconditionally  available  at  their 
customary  location  during  normal 
business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Seciuities  and  Exchange  Commission; 

(B)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(C)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(D)  Any  participant  or  beneficiary  of 
any  participating  Plan,  Or  any  duly 
authorized  representative  of  such 
participant  ori>eneficiary. 

(p)(2)  None  of  the  persons  described 
above  in  paragraphs  (p)(l)(B)-(p)(l)(D) 
of  this  paragraph  (p)  are  authorized  to 
examine  the  trade  secrets  of  Wells  Fargo 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "Wells  Fargo    means 
Wells  Fargo  Bank,  N.A.  and  any  affiliate 
of  Wells  Fargo,  as  defined  in  paragraph 
(b)ofthis  Section  III. 

(b)  An  "affiliate"  of  Wells  Fai^o 
includes 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Wells  Fargo. 

(2)  Any  officer,  director  or  partner  in 
such  person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  a  5  percent  partner  or  owner. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "Plan  or  Plans"  include 
Keogb  plans  (Kecgh  Plans),  cash  or 
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deferred  compensation  plans  (e.g..  Plans 
qualified  under  section  401(k)  of  the 
Code),  proBt  sharing  plans,  pension  and 
stock  bonus  plans,  individual  retirement 
accounts  (IRAs),  salary  reduction 
simplified  employee  pension  plans 
(SARSEPs),  simplified  employee 
pension  plans  (SEP-IRAs),  custodial 
account  plans  as  described  in  section 
403(b)  of  the  Code  (Section  403(b) 
Plans),  savings  incentive  match  plans 
for  employees  (SIMPLEs),  and,  in  the 
case  of  a  Section  404(c)  Plan,  the 
individual  account  of  a  Directing 
Participant. 

(e)  Tne  term  "Independent  Fiduciary" 
means  a  Plan  fiduciary  which  is 
independent  of  Wells  Fargo  and  its 
affiliates  and  is  either 

(1)  A  Plan  administrator,  trustee, 
investment  manager  or  named  fiduciary, 
as  the  recordholder  of  shares  of  the 
Funds  of  a  Section  404(c)  Plan; 

(2)  An  individual  covered  by  a  Keogh 
Plan  which  invests  in  shares  of  the 
Funds; 

(3)  An  individual  covered  under  a 
self-directed  IRA,  SEP-IRA  or  SARSEP. 
SIMPLE  or  Section  403(b)  Plan  which 
invests  in  shares  of  the  Funds; 

(4)  An  employee,  officer  or  director  of 
Wells  Fargo  and/or  its  affiliates  covered 
by  an  IRA,  a  SEP-IRA  or  a  SARSEP  not 
subject  to  Title  I  of  the  Act;  or 

(5)  A  Plan  administrator,  trustee, 
investment  manager  or  named  fiduciary 
responsible  for  investment  decisions  in 
the  case  of  a  Title  I  Plan  that  does  not 
permit  individual  direction  as 
contemplated  by  Section  404(c)  of  the 
Act. 

(f)  The  term  "Directing  Participant"  is 
a  participant  in  a  Plan,  such  as  a  Section 
404(c)  Plan,  who  is  permitted  under  the 
terms  of  the  Plan  to  direct,  and  who 
elects  to  so  direct  the  investment  of  the 
assets  of  his  or  her  account  in  such  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice)  on 
December  3, 1996  at  61  FR  64150. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  Notice. 
The  comment  was  submitted  by  Wells 
Fargo  and  is  intended  to  clarify  the 
Notice  in  the  following  areas: 

(1)  Inclusion  of  Master  and  Prototype 
Plans  in  the  Portfolio  Advisor  Program. 
Section  11(a)  of  the  General  Conditions 
states,  in  part,  that  no  Plan  investing  in 
the  Portfolio  Advisor  Program  may  be 
sponsored  or  maintained  by  Wells  Fargo 
,^-aml/or  its  affiliates.  Wells  Fargo  wishes 
roclarify  that  this  exclusion  does  not 
preclude  the  participation  in  the 


Portfolio  Advisor  Program  by  a  master 
or  prototype  Plan  sponsored  by  Wells 
Fargo  and/or  its  affiliates.  Rather,  Wells 
Fargo  points  out  that  the  exclusion  is 
limited  to  Plans  sponsored  by  Wells 
Fargo  and  its  affiliates  with  respect  to 
their  own  employees. 

(2)  Substitution  of  Term  "Wells  Fargo 
Representative"  for  "Wells  Fargo 
Personal  Financial  Officer. "  Section 
n(H)(2)(B)  of  the  General  Conditions 
states  that  a  Wells  Fargo  Personal 
Financial  Officer  (the  Personal  Financial 
Officer)  will  provide  an  explanation  of 
the  services  offered  under  the  Portfolio 
Advisor  Program,  including  the 
operation  and  objectives  of  the  Funds  to 
an  Independent  Fiduciary  or  the 
Directing  Participant  of  a  Section  404(c) 
Plan,  upon  request.  Wells  Fargo  requests 
that  the  term  "Personal  Financial 
Officer"  be  deleted  and  that  the  term 
"Wells  Fargo  Representative"  be 
substituted  for  that  term  because  the 
title  "Personal  Financial  Officer"  has 
been  changed.  In  addition.  Wells  Fargo 
requests  that  the  term  "Wells  Fargo 
Representative"  be  substituted 
throughout  the  Notice,  particularly  at 
pages  64155  and  64157. 

(3)  Distribution  of  the  Termination     ■ 
Form.  Section  II(m)  of  the  General 
Conditions  requires,  in  part,  that  Wells 
Fargo  provide  an  Independent  Fiduciary 
or  a  Directing  Participant  with  a 
Termination  Form,  at  least  annually, 
during  the  first  quarter  of  each  calendar 
year.  Wells  Fargo  requests  that  this 
condition  be  revised  to  require  aimual 
distribution  of  the  Termination  Form 
without  any  requirement  that  the 
Termination  Form  be  delivered  during 
the  first  calendar  quarter  of  each  year. 
Wells  Fargo  states  that  the  condition 
would  then  be  consistent  with 
Representation  27  of  the  Notice  which 
contains  no  reference  to  distribution  of 
the  Termination  Form  within  the  first 
quarter  of  each  calendar  year. 

(4)  Definition  of  the  Term  "Plan  or 
Plans. "  Section  Ill(d)  of  the  Definitions 
covers  the  types  of  Plans  that  may  invest 

-  in  the  Portfolio  Advisor  Program.  Wells 
Fargo  requests  that  the  term  include 
Section  403(b)  Plans  as  well  as 
SIMPLEs.  In  addition.  Wells  Fargo 
wishes  to  clarify  that  the  term  "cash  or 
deferred  compensation  plans"  includes 
Plans  qualified  under  Section  401(k)  of 
the  Code. 

(5)  Acronym  for  Wells  Fargo 
Institutional  Trust  Company  N.A. 
(WFTTC).  In  Representations  3  and  7  of 
the  Summary  of  Facts  and 
Representations  of  the  Notice,  Wells 
Fargo  notes  that  the  letters  "I"  and  "T" 
of  the  acronym  "WFTTC"  have  been 
transposed  and  should  read  "WFTTC" 
instead  of  "WFTIC." 


(6)  Description  of  the  Portfolio 
Advisor  Program.  The  first  sentence  of 
Footnote  9  of  the  Summary  of  Facts  and 
Representations  of  the  Notice  states  that 
for  any  Allocation  Model,  not  more  than 
30  percent  of  an  investor's  assets  can  be 
placed  in  the  Money  Market  Funds. 
Wells  Fargo  points  out  that  this 
sentence  is  only  applicable  to  the 
sample  Allocation  Model  shown  in 
Table  4  of  the  Notice  but  it  is 
inapplicable  to  other  Allocation  Models 
which  may  hold  more  than  30  percent 
of  their  assets  in  Money  Market  Funds. 
Accordingly,  Wells  Fargo  requests  that 
this  sentence  be  deleted  and  states  that 
the  remaining  text  is  accurate. 

Thus,  after  giving  full  consideration  to 
the  entire  record,  including  the  written 
comment,  the  Department  has  made  the 
aforementioned  changes  to  the  Notice. 
In  addition,  the  Department  has  decided 
to  grant  the  exemption  subject  to  the 
modifications  or  clarifications  described 
above.  The  comment  letter  has  been 
included  as  part  of  the  public  record  of 
the  exemption  application.  The 
complete  application  file,  as  well  as  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5638.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  21»-8881.  (This  is  not 
a  toll-free  number.) 

GE  Capital  Investment  Advisors,  Inc. 
Located  in  New  York.  New  York 

[Prohibited  Transaction  Exemption  97-13; 
Exemption  Application  No.  D-103181 

Exemption 

GE  Capital  Investment  Advisors,  Inc. 
(GECL\)  and  GECL\  Holdings.  Inc. 
(Holdings)  shall  not  be  precluded  from 
functioning  as  a  "qualified  professional 
asset  manager"  pursuant  to  Prohibited 
Transaction  Class  Exemption  84-14 
(PTE  84-14,  49  FR  9494,  March  13, 
1984)  solely  because  of  a  failure  to 
satisfy  section  1(g)  of  PTE  84-14,  as  a 
result  of  General  Electric  Company's 
ownership  interest  in  them,  including 
any  of  their  subsidiaries  or  successors 
which  provides  investment  advisory, 
management  or  related  services  and  is 
registered  under  the  Securities  and 
Exchange  Act  of  1934,  as  amended,  or 
the  Investment  Advisors  Act  of  1940,  as 
amended;  provided  the  following 
conditions  are  satisfied: 

(A)  This  exemption  is  not  applicable 
to  any  affiliation  by  GECL\  or  Holdings 
with  any  person  or  entity  convicted  of 
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any  of  the  felonies  descrilied  in  part  1(g) 
of  FTE  84-14,  other  than  General 
Electric  Company;  and 

(B)  This  exemption  is  not  appUcable 
with  respect  to  any  convictions  of 
General  Electric  Company  for  felonies 
described  in  part  1(g)  of  PTE  84-14  other 
than  those  involved  in  the  G.E.  Felonies, 
described  in  the  Notice  of  Proposed 
Exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  25, 1996  at  61  FR  59912. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  January  29, 1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

Givens  401(k)  Savings  and  Retirement 
Plan  (the  Plan)  Located  in  Chesapeake, 
VA 

[Prohibited  Transaction  ExempUon  97-14; 
Exemption  Application  No.  I>-10364] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
purchase  &t>m  the  Plan  of  the  Plan's 
interest  in  a  group  annuity  contract  (the 
GAC  Interest)  by  Givens,  Incorporated,  a 
sponsor  of  the  Plan;  provided  the 
following  conditions  are  satisfied: 

(a)  The  sale  is  a  one-time  transaction 
for  cash; 

(b)  The  Plan  suffers  no  loss  nor  incius 
any  expense  in  connection  with  the 
sale;  and 

(c)  The  Plan  receives  a  purchase  price 
of  no  less  than  the  fair  market  value  of 
the  GAC  Interest  as  of  the  date  of  the 
sale. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting 
this  exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
December  17, 1996  at  61  FR  66331. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-'free  number.) 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  erf  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disquaUfied  person  from  certain  other 


provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beoieficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabihty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
apphcation  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  wiU  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.Q,  this  12th  day 
of  February,  1997. 

Ivan  Strasfleld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor 

[FR  Doc  97-3838  Filed  2-14-97;  8:45  am) 
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NATIONAL  CAPITAL  PLANNING 
COMMISSION 

Environmental  Impact  Statement; 
Public  Meeting;  Availability 
Washington,  D.C.  Convention  Canter, 
Construction  and  Operation 

AGENCY:  National  Capital  Planning 
Commission. 

SUMMARY:  The  National  Capital  Planning 
Commission  (Commission)  announces 
the  availabihty  of  a  Draft  &ivironmentaI 
Impact  Statement  (DEIS)  prepared  by 
the  Commission  and  the  District  of 


Columbia  Government  as  part  of  the 
requirements  for  Commission 
consideration  of  a  proposed  Urban 
Renewal  Plan  modification  and  site  and 
building  plans  for  the  proposed 
construction  and  operation  of  a 
Convention  Center  in  Downtown 
Washington,  D.C.  The  DEIS  analyzes 
impacts  on  land  use,  the  environment, 
transportation  and  historic  and  cultiiral 
resources  as  well  as  socio-economic 
impacts  of  three  proposed  alternatives. 
These  alternatives  include:  (1)  The 
Mount  Vernon  Square  site  (bounded  by 
K,  7th.  9th  and  N  Streets,  NW.);  (2) 
Northeast  No.  1  (generally  between  First 
Street,  NE.  and  the  railroad  track);  and 
(3)  a  No  Action  Alternative  which 
would  result  in  no  new  construction. 

In  addition,  a  public  meeting  will  be 
held  to  elicit  public  comments  on  the 
DEIS  prior  to  the  issuance  of  a  final  EIS. 
That  meeting  will  also  serve  as  part  of 
the  public  consultation  process  required 
by  the  National  Historic  Preservation 
Act. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday.  March  18,  1997  at  the  D.C. 
Convention  Center  at  900  9th  St.  NW., 
begiiming  at  7:30  p.m.  Parties  interested 
in  speaking  at  that  time,  should  contact 
the  Commission  at  (202)  482-7200. 
Speakers  will  be  recognized  in  the  order 
that  they  call.  In  addition,  individuals 
may  sign  up  to  speak  at  the  door. 

All  written  comments  on  issues 
regarding  the  environmental  review  of 
the  proposed  Convention  Center  must 
be  postmarked  by  March  31, 1997  and 
sent  to  the  National  Capital  Planning 
Commission,  801  Pennsylvania  Avenue, 
NW.,  Suite  301,  Washington,  D.C. 
20576.  Attention:  Maurice  Foushee, 
Community  Planner,  Phone  (202)  482- 
7240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Ms.  Sandra  H.  Shapiro, 
General  Counsel  at  (202)  482-7223. 
Sandra  H.  Shapiro, 

General  Counsel,  National  Capital  Planning 
Commission. 

(PR  Doc.  97-3822  Filed  2-14-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-345a-MLA;  ASLBP  No.  97- 
723-02-MLA] 

Atlas  Corporation;  Designation  of 
Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register,  37 
F.R.  28710  (1972),  and  Sections  2.105, 
2.700,  2.702.  2.714,  2.714a,  2.717  and 
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2.1207  of  the  Commission's  Regulations, 
a  single  member  of  the  Atomic  Safety 
and  Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
Presiding  Officer  to  conduct  an  informal 
adjudicatory  hearing  in  the  following 
proceeding. 

Atlas  Corporation 

(Request  for  license  Amendment) 

The  hearing,  if  granted,  will  be 
conducted  pursuant  to  10  C.F.R. 
Subpart  L  of  the  Commission's 
Regulations,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings."  This  proceeding  concerns 
a  requested  license  amendment  by  Atlas 
Corporation  to  change  the  completion 
date  for  placement  of  the  final  radon 
barrier  on  the  pile  at  its  Moab,  Utah 
facility.  Pursuant  to  the  provisions  of  10 
C.F.R.  §  2.1205(a)  and  Federal  Register 
Notice,  62  F.R.  3313  (January  22,  1997), 
)ohn  Francis  Darke  opposes  this 
amendment  and  requests  a  hearing.  The 
Presiding  Officer  in  this  proceeding  is 
Administrative  Judge  G.  Paul  BoUwerk, 
ni.  Pursuant  to  the  provisions  of  10 
C.F.R.  §2.722,  Administrative  Judge 
Charles  N.  Kelber  has  been  appointed  to 
assist  the  Presiding  Officer  in  taking 
evidence  and  in  preparing  a  suitable 
record  for  review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
BoUwerk  and  Judge  Kelber  in 
accordance  with  10  C.F.R.  §2.701.  Their 
addresses  are: 

Administrative  Judge  G.  Paul  BoUwerk, 
III,  Presiding  Officer,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555 
Dr.  Charles  N.  Kelber,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board 
Panel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555 
Issued  at  Rockville.  Maryland,  this  11th 
day  of  February  1997. 
B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judgfi.  Atomic  Safety 
and  Ucensing  Board  Panel. 
(PR  Doc.  97-3885  Filed  2-14-97;  8:45  ami 
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[Docket  No.  50-368] 
Correction  to  Exemption 

ENTERGY  OPERATIONS,  INC.  (Arkansas 
Nuclear  One,  Unit  2). 

In  notice  document  97-2377 
beginning  on  page  4818.  in  the  issue  of 
Friday,  January  31, 1997,  make  the 
following  correction: 


On  page  4819,  in  the  third  column, 
second  full  paragraph,  in  line  5,  (61  FR 
20846)  should  be  corrected  to  read,  (61 
FR  37774). 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Cominission. 
FranV  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-3887  Filed  2-14-97;  8:45  am] 
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Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  90th 
meeting  on  March  20  and  21. 1997.  in 
Room  T-2B3,  at  11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  schedule  for  this  meeting  is  as 
follows: 
Thursday,  March  20, 1997—8:30  A.M. 

until  6:00  P.M. 
Friday.  March  21, 1997— «:30  A.M.  until 
6:00  P.M. 

During  this  meeting,  the  Committee 
plans  to  consider  the  following: 

A.  Meeting  with  the  Directors  of  the 
Division  of  Waste  Management  Ond  the 
Spent  Fuel  Projects  Office — ^The 
Directors  will  discuss  priorities  for  their 
respective  divisions  and  highlight  issues 
they  may  wish  the  Committee  to 
consider  over  the  next  year. 

B.  Defense  In-Depth  Philosophy — The 
NRC  staff  will  discuss  this  philosophy 
and  how  it  applies  to  the  regulation  of 
nuclear  waste  activities.  This  discussion 
will  revisit  the  history  of  the  defense  in- 
depth  philosophy  and  the  rationale 
behind  the  high-level  waste  subsystem 
requirements  in  the  Commission's 
regulations  (10  CFR  Part  60). 

C.  Planning  for  Commission 
Meeting — ^The  Committee  will  prepare 
for  their  April  1997  meeting  with  the 
Commission. 

D.  BIOMOVS  //—The  Committee  will 
be  briefed  by  the  NRC  staff  on  the 
current  «tatus  of  the  Biosphere  Model 
Validation  Study,  Phase  11.  Central  to 
this  work  is  defining  the  reference 
biosphere  and  critical  group. 

E.  Preparation  of  ACNW  Reports— 
The  Committee  will  discuss  proposed 
reports,  including  the  specification  of  a 
critical  group  and  reference  biosphere  to 
be  used  in  the  performance  assessment 


for  a  nuclear  waste  disposal  facility,  and 
other  topics  discussed  during  the 
meeting  as  the  need  arises. 

F.  Committee  Activities/Future 
Agenda/Appointment  of  New 
Members — ^The  Committee  will  consider 
topics  proposed  for  future  consideration 
by  the  full  Committee  and  Working 
Groups.  The  Committee  will  discuss 
ACNW-related  activities  of  individual 
members.  The  Committee  will  also 
consider  the  qualifications  of  potential 
new  ACNW  members.  A  portion  of  this 
session  may  be  closed  to  public 
attendance  to  discuss  information  the 
release  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  pursuant  to  5  U.S.C. 
552b(c)(6). 

G.  Miscellaneous — The  Committee 
will  discuss  miscellaneous  matters 
related  to  the  conduct  of  Committee 
activities  and  organizational  activities 
and  complete  discussion  of  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  8, 1996  (61  FR  52814).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Chief,  Nuclear  Waste  Branch,  Mr. 
Richard  K.  Major,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  Chief.  Nuclear  Waste  Branch,  prior 
to  the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Major  as  to  their 
particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  Uie 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Richard  K. 
Major,  Chief,  Nuclear  Waste  Branch 
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(telephone  301/415-7366).  between  8:00 
A.M.  and  5:00  P.M.  EST. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  on  FedWorld  from  the  "NRC 
MAIN  MENU."  Direct  Dial  Access 
number  to  FedWorld  is  (800)  303-9672; 
the  local  direct  dial  number  is  703-321- 
3339. 

Dated:  February  2, 1997. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Office. 
[ra  Doc.  97-3884  Filed  2-14-97;  8:45  am] 
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Natural  Resources  Defense  Council 
Receipt  of  Petition  and  Issuance  of  a 
Director's  Decision  Under  10  CFR 
2.206 

Notice  is  hereby  given  that  by  Petition 
dated  January  8, 1997,  Thomas  B. 
Cochran,  on  behalf  of  Natural  Resources 
Defense  Council  (NRDC).  requested  that 
the  Nuclear  Regulatory  Commission 
(Commission)  take  immediate  action 
with  regard  to  Envirocare  of  Utah.  Inc. 
Specifically,  the  Petition  requested  NRC 
to  take  the  following  actions: 

(1)  Immediately  revoke  the  license  or 
licenses,  or  cause  the  state  of  Utah  to 
revoke  its  agreement  state  license  or 
licenses,  under  which  Envirocare  is 
currently  permitted  to  accept  low-level 
radioactive  waste  and  mixed  waste  for 
permanent  disposal. 

(2)  Immediately  revoke  the  NRC 
lle.(2)  byproduct  material  license  under 
which  Envirocare  is  currently  permitted 
to  accept  uranium  mill  tailings  for 
disposal. 

(3)  Immediately  revoke  any  other  NRC 
license,  or  agreement  state  license,  if 
such  license  exists,  held  by  Envirocare, 
Khosrow  Semnani,  or  any  entity 
controlled  or  managed  by  Khosrow 
Semnani. 

(4)  Prohibit  the  future  issuances  of 
any  license  by  the  NRC,  the  State  of 
Utah,  or  other  NRC  agreement  state,  to 
Khosrow  Semnani  or  any  company  or 
entity  which  he  owns,  controls, 
manages,  or  [with  which  he]  has  a 
significant  affiliation  or  relationship. 

(5)  Suspend  the  agreement  with  the 
state  of  Utah  under  which  regulatory 
authority  has  been  transferred  from  the 
NRC  to  the  Utah's  Bureau  of  Radiation 
(Division  of  Radiation  Control],  until  the 
State  of  Utah  can  demonstrate  that  it  can 
operate  the  Bureau  of  Radiation 
(Division  of  Radiation  Control]  in  a 
lawful  manner,  and  without  the 
participation  of  licensees,  or  employees 
of  licensees,  in  Bureau  of  Radiation 
(Division  of  Radiation  Control)  oversight 
roles. 
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As  a  basis  for  the  request,  the 
Petitioner  asserts  that  on  December  28. 
1996,  an  article  in  The  Salt  Lake 
Tribune  reported  that  between  1987  and 
1995  Mr.  Semnani  made  secret  cash 
payments  to  Mr.  Larry  F.  Anderson, 
who  served  as  Director  of  the  Utah 
Division  of  Radiation  Control  from  1983 
until  1993.  The  article  also  reported  that 
the  Utah  Attorney  General's  office  has 
initiated  a  criminal  investigation  into 
the  matter. 

The  NRC  response  to  the  Petitioner's 
request  regarding  the  Agreement  State 
program  is  provided  in  a  "NRC  Staff 
Evaluation  of  Natural  Resources  Defense 
Council  Request  to  Suspend  Section  274 
Agreement  With  The  State  of  Utah." 
The  other  issues  raised  in  the  Petition 
have  been  evaluated  by  the  Director  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards.  After  review  of  the 
Petition,  the  Director  has  denied  the 
Petitioner's  requests. 

The  Director's  E)ecision  concluded 
that  no  substantial  health  and  safety 
issues  have  been  raised  regarding 
Envirocare  that  would  require  initiation 
of  the  immediate  action  requested  by 
the  NRDC  The  NRDC  has  not  provided 
any  information  in  support  of  its 
requests  of  which  the  NRC  was  not 
already  aware.  Moreover,  NRC 
inspections  of  the  Envirocare  facility    - 
have  not  revealed  the  existence  of 
extraordinary  circumstances  that  would 
warrant  immediate  suspension  of  the 
Envirocare  license.  In  addition,  the 
staffs  review  of  the  technical  basis  for 
its  issuance  of  the  license  and 
subsequent  amendments  found  no 
evidence  of  the  existence  of  any 
substantial  health  or  safety  issue  that 
would  justify  the  actions  requested  by 
the  NRDC.  However,  NRC  will  monitor 
the  investigations  and  actions  being 
conducted  by  the  State  of  Utah.  If  NRC 
receives  any  specific  information  that 
there  is  a  public  health  or  safety  concern 
as  a  result  of  these  actions  or  from  any 
other  source,  including  the  NRC 
ongoing  Agreement  State  oversight 
activities,  NRC  will  evaluate  that 
information  and  take  such  action  as  it 
deems  is  warranted  at  that  time. 

The  complete  "Director's  Etecision 
under  10  CFR  §  2.206"  (DI>-97-02)  is 
available  for  public  inspection  in  the 
Commission's  Public  Doounent  Room 
located  at  2120  L  Street.  N.W., 
Washington.  D.C.  20555.  The  Director's 
Decision  is  also  available  on  the  NRC 
Electronic  Bulletin  Board  at  (800)  952- 
9676. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review,  in  accordance  with  10  CFR 
2.206.  As  provided  by  this  regulation, 
the  Decision  will  constitute  the  final 


action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockville,  Maryland  this  7th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Conunission. 

Carl  J.  Paperiello, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

(FR  Doc.  97-3886  Filed  2-14-97;  8:45  am) 

BIUMO  CODE  7SM-01-P 

[Docket  No.  50-245] 

Northeast  Utilitiss;  Millstone  Nuclear 
Power  Station,  Unit  1;  Issuance  of 
Director's  Decision  under  10  CFR  2.206 

Notice  is  hereby  given  that  the  Acting 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  dated  January  5. 1995.  by 
Mr.  Anthony  J.  Ross  (Petition  for  action 
under  10  CFR  2.206).  The  Petition 
pertains  to  Millstone  Nuclear  Power 
Station,  Unit  1. 

In  the  Petition,  the  Petitioner 
described  several  examples  of  what  he 
alleged  were  violations  of  Procedure 
WC-8,  which  required  that  maintenance 
and  test  equipment  be  signed  out  from 
and  returned  to  a  custodian.  The 
Petitioner  requested  that  the  U.S. 
Nuclear  Regulatory  Commission 
institute  sanctions  against  his 
department  manager,  his  first-line 
supervisor,  and  two  co-workers  for 
engaging  in  deliberate  misconduct  in 
violation  of  10  CFR  50.5.  The  Petitioner 
also  asserted  that  the  NRC  "desperately 
needs  to  conduct  an  investigation"  into 
the  procedure  violations  and  to  audit 
the  Millstone  Unit  1  maintenance 
department  measuring  and  test 
equipment  folders  to  reveal  widespread 
problems  regarding  noncompliance  with 
this  procedure. 

The  Acting  Director  of  the  Office  of 
Nuclear  Reactor  Regulation  has 
determined  to  grant  the  Petition  in  part, 
and  deny  the  Petition  in  part.  The 
reasons  for  this  decision  are  explained 
in  the  "Director's  Decision  Under  10 
CFR  2.206"  (DD-97-04),  the  complete 
text  of  which  follows  this  notice  and  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Three  Rivers 
Community-Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut,  and  at  the  temporary  local 
public  document  room  located  at  the 
Waterford  Library,  ATTN:  Vince 
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JuUano.  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  unless  the  Commission,  on  its 
own  motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia.  ]t.. 
Acting  Director,  Office  of  Nuclear  Beactor 
Regulation. 

Director's  Decision  Under  10  CFR  2.206 

/.  Introduction 

On  January  5, 1995,  Mr.  Anthony  J. 
Ross  (Petitioner)  filed  a  Petition  with 
the  Executive  Director  for  Operations  of 
the  Nuclear  Regulatory  Commission 
(NRC)  pursuant  to  Section  2.206  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR  2.206).  In  the  Petition,  the 
Petitioner  raised  concerns  regarding 
noncompliance  with  Procedure  WC-8, 
"Control  and  Calibration  of  Measuring 
and  Test  Equipment,"  at  Millstone 
Nuclear  Power  Station,  Unit  1,  and 
requested  that  escalated  enforcement 
action  be  taken.  Specifically,  the 
Petitioner  provided  several  examples  of 
what  he  alleged  were  violations  of 
Procedure  WC-8,  which  he  stated 
required  that  measuring  and  test 
equipment  (M&TE)  be  signed  out  from, 
and  returned  to,  a  custodian  upon 
completion  of  work.  The  Petitioner 
requested  that  the  NRC  institute 
sanctions  against  his  department 
manager,  his  first-line  supervisor,  and 
"two  coworkers"  '  for  engaging  in 
deliberate  misconduct  in  violation  of  10 
CFR  50.5  in  failing  to  comply  with 
Procedure  WC-8.  The  Petitioner  also 
asserted  that  the  NRC  should  conduct 
an  investigation  into  violations  of  this 
procedure  and  audit  the  Millstone  Unit 
1  maintenance  department  M&TE 
folders  for  widespread  problems 
regarding  noncompliance  with  this 
procedure. 

On  February  23, 1995,  the  NRC 
informed  the  Petitioner  that  the  Petition 
had  been  referred  to  the  Office  of 
Nuclear  Reactor  Regulation  pursuant  to 


10  CFR  2.206  of  the  Commission's 
regulations.  The  NRC  also  informed  the 
Petitioner  that  the  staff  would  take 
appropriate  action  within  a  reasonable 
time  regarding  the  specific  concerns 
raised  in  the  Petition.  On  the  basis  of  a 
review  of  the  issues  raised  by  the 
Petitioner  as  discussed  below,  I  have 
concluded,  for  the  reasons  explained 
below,  that  the  Petition  is  denied  with 
regard  to  the  request  for  escalated 
enforcement  action  and  instituting 
sanctions  against  the  department 
manager,  first-line  supervisor,  and  two 
co-workers,  but  granted  with  regard  to 
the  requests  for  an  "investigation  into 
the  above  mentioned  procedure 
violations"  and  for  the  NRC  to  "audit 
the  Unit  1  maintenance  department 
M&TE  folders." 

U.  Discussion 

hi  the  Petition,  the  Petitioner  raises 
concerns  regarding  numerous 
noncompliances  with  Procedure  WC-8, 
Revision  0,  at  Millstone  Unit  1. 
Specifically,  the  Petitioner  states  that  (1) 
quality  assurance  (QA)^  test  meter  1587 
was  signed  out  on  October  13, 1994,  for 
weekly  battery  readings,  and  as  of 
October  19, 1994,  the  user  had  not 
returned  the  meter  or  signed  it  in.  The 
Petitioner  states  that  this  practice  was  in 
violation  of  Procedure  WC-8,  which 
stated  "return  M&TE  to  custodian  upon 
completion  of  work,"  ^  (2)  although  he 
identified  a  problem  with  Procedure 
WC-8  (specifically,  who  was 
responsible  for  the  actual  signing  in  and 
out  of  M&TE)  to  his  first-line  supervisor 
on  November  7, 1994,  as  of  December 
1994,  the  procedure  still  had  not  been 
changed  (in  accordance  with  Procedure 
DC-4,  "Procedural  Compliance,"  which 
requires  that  if  a  procedure  conflict  or 
interpretation  problem  exists,  a  change 
or  revision  should  be  made);  (3).on 
November  10, 1994,  he  noticed  on  a 
station  form  that  someone  signed  in  the 
QA  meter  with  the  return  date  of 
October  13, 1994,  and  that  this  was  a 
willful  falsification  (back-dating)  of  a 
nuclear  record;  (4)  on  November  17, 
1994,  an  electrician  co-worker  was 
directed  by  their  first-line  supervisor  to 
willfully  violate  Procedure  WC-8  by 


■  The  "two  coworkers"  are  understood  to  be  an 
individual  the  Petitioner  alleges  willfully  falsiPied 
(back-dated)  an  entry  on  the  form  to  indicate  that 
the  meter  was  returned  on  October  13. 1994,  and 
an  individual  the  Petitioner  alleges  willfully 
violated  Procedure  WC-8  on  November  17, 1994,  by 
signing  out  his  own  MATE. 


'  'Quality  Assurance  comprises  those  quality 
assurance  actions  related  to  the  physical 
characteristics  of  a  material,  structure,  component, 
or  system  which  provide  a  means  to  control  the 
quality  of  the  material,  structure,  component,  or 
system  to  predetermined  requirements. 

'This  procedure  had  become  elective  on  June  20. 
1994.  It  required  that  a  "designated  custodian" 
enter  the  date  of  issue  and  date  of  return  on  the 
custody  and  usage  record,  and  that  the  user  of  the 
equipment  return  it  to  the  custodian  upon 
completion  of  work.  In  Attachment  1  to  the 
procedure,  "custodian"  was  defined  as  the 
individual  designated  by  the  department  head  to 
store,  track,  and  issue  the  department's  MftTE. 


signing  out  his  own  M&TE,  and  signed 
out  his  owrn  M&TE  although  both  the 
supervisor  and  co-worker  knew  they 
were  to  have  the  custodian  sign  out  the 
equipment;  (5)  on  November  21, 1994, 
his  department  manager  instructed  the 
custodian  to  give  a  spare  key  for  the  QA 
locker  to  the  Millstone  Unit  1  control 
room  so  the  control  room  could  sign  out 
equipment  at  night;  and  (6)  on 
November  25, 1994,  a  mechanic  signed 
out  M&TE  without  a  custodian. 

In  addition,  the  Petitioner  states  that 
he  believes  that  his  department  manager 
was  directly  responsible  for  sharing  the 
effects  of  a  new,  revised,  or  rewritten 
procedure  with  the  employees  of  his 
department  if  the  procedure  directly 
affected  day-to-day  operations.  The 
Petitioner  asserts  that  this  individual's 
"lack  of  communications"  regarding  the 
procedure  has  caused  a  "widespread 
problem  of  procedure 
noncompliance."  •* 

In  letters  to  Northeast  Nuclear  Energy 
Company  (NNECO),  licensee  for 
Millstone  Units  1,  2,  and  3,  dated 
December  5  and  28, 1994,  and  February 
14, 1995,  the  NRC  staff  raised  a  number 
of  maintenance-related  issues.  In  those 
letters,  the  NRC  staff  requested  NNECO 
to  review  these  issues  and  submit  a 
written  response.  Among  these  issues, 
the  NRC  requested  NNECO  to  review 
two  issues  associated  with  Procedure 
WC-8  that  are  now  presently  being 
raised  by  the  Petitioner.  These  were 
that:  (1)  the  Millstone  Unit  1  QA  test 
meter  1587  was  signed  out  on  October 
13, 1994,  to  perform  weekly  battery 
readings,  but  as  of  October  19, 1994,  the 
user  had  not  returned  the  meter  or 
signed  in  the  meter;  and  (2)  many 
members  of  the  Millstone  Unit  1 
Maintenance  Department  never  received 
training  on  Procedure  WC-8,  Rev.  0, 
within  60  days  of  the  effective  date  of 
June  20, 1994,  as  required  by  the 
documentation  of  training  requirements 
form  of  NNECO  Procedure  IX-l. 

In  a  letter  dated  March  6, 1995, 
NNECO  responded  to  the  issue 
regarding  failure  to  return  the  QA  meter 
signed  out  on  October  13, 1994.  In  its 
letter,  NNECO  stated  that  on  October  13. 
1994,  a  maintenance  electrician  signed 
out  QA  test  meter  1587  to  perform 
weekly  battery  surveillances  and  signed 
it  back  in  on  the  M&TE  log  on  the  same 
day.  On  October  19, 1994,  a  different 


«  NNECO  Procedure  DC-1  requires  that  the 
licensee  select  the  training  requirements  to  be  used 
in  training  employees  whenever  procedures  are 
revised,  and  indicate  the  type  of  training  that  would 
be  performed  on  Attachment  5  to  Procedure  DC-1. 
For  Procedure  WC-8,  Revision  0,  the  training 
required  was  marked  as  "training  to  be  done  by 
Department  or  Nuclear  Training  Department  within 
60  days  of  the  effective  date  and  prior  to 
performance  of  procedure." 
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maintenance  electrician  signed  out  and 
returned  QA  test  meter  1587.  Sometime 
'   later  that  day,  QA  test  meter  1587  was 
signed  out  again  and  subsequently 
returned  the  same  day.  NNECX)  stated 
that  it  was  unable  to  determine,  based 
on  interviews  with  the  parties  involved 
and  a  review  of  the  custody  and  usage 
record,  the  exact  circumstances 
surrounding  QA  test  meter  1587. 
However,  what  was  known  was  that  QA 
test  meter  1587  had  been  signed  out 
once  on  October  13  and  twice  on 
October  19, 1994.  NNECO's  review 
further  concluded  that  strict  compliance 
with  Procedure  WC-8  was  not  being 
observed  at  all  three  Millstone  units  in 
that  a  custodian  was  not  being  used  to 
ensure  that  certain  actions  (i.e.,  signing 
in  and  out  M&TE  on  the  M&TE  log) 
were  being  accomplished.  However, 
NNECO  stated  that  it  believed  it  met  the 
"intent  of  the  procedure"  in  that  the 
user  of  the  M&TE  stored,  tracked,  and 
issued  the  equipment  as  required  by  the 
procedure,  except  that  the  custodian 
was  not  involved.  As  a  result  of  its 
review,  NNECO  undertook  certain 
corrective  actions.  Specifically,  NNECO 
held  a  site-wide  meeting  for  all 
departments  responsible  for  use  or 
issuance  of  QA  M&TE  on  February  21, 
1995,  to  determine  corrective  actions 
necessary  to  ensure  procedural 
compliance.  Subsequently,  NNECO 
revised  Procedure  WC-8  on  April  27, 
1995,  to  specifically  allow  the  user  of 
M&TE  to  sign  QA  test  equipment  in  and 
out.  The  custodian  is  still  responsible 
for  storing  and  tracking  M&TE.  In 
addition.  Millstone  Unit  1  control  room 
personnel  responsible  for  accessing  QA 
M&TE  were  made  aware  of  the  logging 
requirements. 

The  NRC  conducted  a  special  safety 
inspection  from  May  15  through  June 
23, 1995.  at  the  Millstone  station. 
During  this  inspection,  the  staff 
reviewed  a  number  of  the  concerns, 
including  the  concerns  about  QA  test 
meter  1587  and  the  other  examples  of 
noncompliance  with  Procedure  WC-8 
alleged  by  the  Petitioner,  and  issued  its 
findings  in  Inspection  Report  (IR)  50- 
245/95-22,  50-336/95-22.  50-423/95- 
22  (95-22),  dated  July  21.  1995. 

During  the  inspection,  the  NRC  staff 
reviewed  the  custody  and  usage  record 
sheets  for  QA  test  meter  1587  from 
September  27  to  November  11, 1994. 
Based  on  this  review,  the  staff  was 
unable  to  determine  whether  QA  test 
meter  1587  was  properly  logged  in  and 
out  in  October  1994  or  if  the  custody 
and  usage  record  sheet  was  back-dated. 
The  NRC  staff  discussed  this  issue  with 
the  workers  involved  who  indicated  that 
they  had  no  recollection  of  the  exact 
circumstances  surrounding  QA  test 


meter  1587  and  that,  to  the  best  of  their 
knowledge,  QA  test  meter  1587  was 
logged  in  and  out  properly.  Therefore, 
the  staff  was  unable  to  determine 
whether  QA  test  meter  1587  was 
controlled  improperly  and  whether  the 
Petitioner's  co-worker  willfully  falsified 
(by  back-dating)  a  nuclear  record  (M&TE 
log). 

The  staff  also  reviewed  the  original 
procedure  and  determined  that  although 
Procedure  WC-8,  Rev.  0,  was  not  clear 
in  specifying  who  was  responsible  for 
the  actual  signing  in  and  out  of 
equipment.  NNECO  was  meeting  the 
intent ,of  the  procedure  in  that  M&TE 
was  stored,  tracked,  and  issued  in  a 
controlled  manner.  The  NRC  staff 
further  concluded  that  NNECO's 
additional  corrective  actions  (i.e., 
modifying  the  procedure)  were  adequate 
in  clarifying  the  procedure  and  should 
prevent  interpretation  problems  in  the 
future. 

Notwithstanding  the  findings  of  the 
inspection  report,  however,  the  NRC  has 
reconsidered  this  matter  and 
determined  that  NNECO  was  not  in 
compliance  with  Procedure  WC-8,  Rev. 
0.  This  determination  is  supported  by 
the  fact  that  NNECO  admitted  in  its 
March  6, 1995,  letter  that  it  was  not  in 
compliance  with  Procedure  WC-8.  In 
addition,  the  NRC  has  reviewed  the 
custody  and  usage  records  for  signing  in 
and  out  M&TE  on  November  17  and  25, 
-  1994.  and  determined  that  an  electrician 
and  mechanic  had  signed  out  their  own 
M&TE,  respectively,  on  those  dates. 
Accordingly,  the  Petitioner's  assertions 
that  the  procedure  was  violated  when  a 
co-worker  electrician  signed  out  his 
own  M&TE  on  November  17, 1994,  and 
a  mechanic  signed  out  M&TE  on 
November  25, 1994,  is  substantiated. 
However,  the  NRC  has  been  unable  to 
confirm  that  either  of  these  individuals 
had  been  "directed"  by  supervision  to 
sign  out  the  equipment. 

In  addition.  NNECO's  review,  as 
described  in  its  letter  dated  March  6, 
1995,  and  verified  by  the  staff  in  IR  95- 
22,  determined  that  keys  had  been 
available  during  this  timeframe  in  all 
Millstone  control  rooms  and  were  in  the 
possession  of  security  i}ersonnel  to 
allow  access  to  QA  M&TE  storage 
locations.  These  groups  required  access 
to  these  areas  in  order  to  properly 
execute  their  duties.  Therefore,  since 
the  custodian  did  not  sign  in  and  out 
the  equipment,  the  Petitioner's 
additional  assertion  that  the  procedure 
was  violated  because  security  personnel 
and  personnel  in  the  Millstone  Unit  1 
control  room  could  sign  out  M&TE  at 
night  is  substantiated.  However,  the 
NRC  has  been  unable  to  confirm  that  the 
department  manager  had  instructed  the 


custodian  to  give  a  spare  key  to  the 
control  room  so  the  control  room  could 
sign  out  M&TE  at  night. 

Furthermore,  the  staff  has  determined 
that,  since  there  were  no  safety 
consequences  as  a  result  of  these  events, 
the  noncompliances  with  Procedure 
WC-8  did  not  constitute  a  violation  that 
could  reasonably  be  expected  to  have 
been^  prevented  by  the  licensee's 
corrective  action  for  a  previous  violation 
or  a  previous  licensee  finding  that 
occurred  within  the  past  2  years  of  the 
inspection  at  issue,  adequate  corrective 
actions' were  implemented  regarding 
Procedure  WC-8.  and  the  violation  was 
not  willful,  the  violation  would  have 
been  categorized  in  accordance  with  the 
enforcement  policy  in  effect  at  the  time 
of  the  inspection  as  a  non-cited  Severity 
Level  V  violation  and  would  not  have 
been  the  subject  of  formal  enforcement 
action.5 

In  addition,  since  the  procedure  was 
not  clear  in  describing  specific 
responsibilities  and  NNECO  believed  it 
was  meeting  the  intent  of  the  procedure, 
the  NRC  has  concluded  that  the 
Petitioner's  department  manager,  his 
first-line  supervisor,  and  two  co-workers 
did  not  deliberately  violate  NRC 
regulations  or  the  Millstone  Unit  1 
operating  license  and,  therefore,  did  not 
violate  the  provisions  of  10  CFR  50.5. 
Moreover.  NNECO  revised  Procedure 
WC-8  on  April  27.  1995.  and  the 
procedure  now  more  clearly  allows  the 
user  of  the  M&TE  to  sign  in  and  out  QA 
test  equipment.  The  custodian  still  is 
responsible  for  storing  and  tracking 
M&TE.  Therefore,  the  staff  has 
determined  that,  although  the  Petitioner 
is  correct  in  that  the  procedure  was  not 
revised  as  of  December  1994,  the 
procedure  was  subsequently  revised,  so 
that  Procedure  DC-4  was  not  violated. 

By  letter  dated  April  26.  1995. 
NNECO  provided  its  review  of  whether 
members  of  the  Maintenance 
Department  received  training  within  60 


'  The  staff  has  reconsidered  this  violation  in 
accordance  with  the  current  enforcement  policy 
(NUREG-1600.  •General  Stalemeiit  of  Policy  and 
Procedures  for  NRC  Enforcement  Action")  and  has 
concluded  that  the  violation  is  below  the  level  of 
significance  of  Severity  Level  IV  violations.  This 
determination  is  based  on  the  fact  that  NNECX)  was 
meeting  intent  of  the  procedure:  there  was 
negligible  impact  on  safety;  NNECO's  interpretation 
of  the  M&TE  custodian's  responsibilities  does  not 
indicate  a  programmatic  problem  that  could  have 
safety  or  regulatory  impact;  if  the  violation 
recurred,  it  would  not  be  considered  a  significant 
concern:  and  the  violation  was  not  willful. 
Therefore,  if  considered  under  the  new  enforcement 
policy,  this  violation  would  be  classiPied  as  a  minor 
violation.  Minor  violations,  as  described  in  the 
current  enforcement  policy,  are  not  the  subject  of 
formal  enforcement  action  and  are  usually  not  cited 
in  inspection  reports.  To  the  extent  that  such 
violations  are  described,  they  are  now  noted  as  non- 
cited  violations. 
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days  of  Revision  0  of  Procedure  WC-8 
(June  20. 1994).  In  its  letter.  NNECO 
stated  that  no  documentation  indicating 
that  training  was  conducted  for 
Procedure  WC-8.  Rev.  0.  had  been 
found.  While  no  training  records  were 
located,  NNECO  stated  that  the 
Millstone  Unit  1  Maintenance  Manager 
recalled  that  the  procedure  was 
discussed  at  a  Maintenance  Department 
meeting  within  60  days  of  its  efl^ective 
date. 

The  NRC  staff  reviewed  Procedure 
DC-1  and  determined  that  since  NNECO 
could  not  locate  the  training  records  for 
Procedure  WC-8,  Rev.  0,  and  that 
training  by  the  Maintenance  Department 
or  the  Nuclear  Training  Department  was 
not  conducted  within  60  days  of  the 
effective  date  for  Procediu*  WC-8,  Rev. 
0,  NNECO  was  in  violation  of  Procedure 
DC-1. 

The  staffs  review  of  NNECO's  April 
26. 1995.  response  to  the  NRC  letter 
dated  February  14, 1995.  was 
documented  in  IR  95-22.  The  staff  has 
reviewed  NNECO's  corrective  actions 
that  included  NNECO  management 
reemphasizing  the  importance  of 
training  on  new  or  revised  procedures 
and  following  procedures,  the  revising 
of  Procedure  WC-8.  and  training  on  the 
revised  procedure.  Based  on  that 
review,  the  staff  has  determined  that  the 
corrective  actions  the  licensee  has  taken 
are  acceptable.  The  staff  has  further 
determined  that  since  there  were  no 
safety  consequences  as  a  result  of  this 
event,  it  was  not  a  violation  that  could 
reasonably  be  expected  to  have  been 
prevented  by  the  licensee's  corrective 
action  for  a  previous  violation  or  a 
previous  licensee  finding  that  occurred 
within  the  past  2  years  of  the  inspection 
at  issue,  adequate  corrective  actions 
were  implemented,  and  the  violation 
was  not  willful,  the  violation  would 
have  been  categorized  in  accordance 
with  the  enforcement  policy  in  effect  at 
the  time  of  the  inspection  as  a  non-cited 
Severity  Level  V  violation  and  would 
not  have  been  the  subject  of  formal 
enforcement  action.*^ 


*The  staff  has  reconsidered  this  violation  in 
accordance  with  the  guidance  in  the  current 
enforcement  policy  and  has  concluded  that  the 
violation  is  below  the  level  of  significance  of 
Severity  Level  IV  violations.  This  determination  is 
based  on  the  fact  that  there  was  negligible  impact 
on  safety:  the  violation  does  not  indicate  a 
programmatic  problem  that  could  have  safety  or 
regulatory  impact:  if  the  violation  recurred,  it 
would  not  be  considered  a  signiTicant  concern:  and 
the  violation  was  not  willful.  Therefore  this 
violation  is  classiPied  as  a  minor  violation  and.  as 
previously  discussed,  minor  violations  are  not 
normally  the  subject  of  formal  enforcement  action 
and  are  usually  not  cited  in  inspection  reports.  To 
the  extent  that  such  violations  are  described,  they 
are  characterized  as  non-cited  violations. 


HI.  Conclusion 

The  institution  of  a  proceeding 
pursuant  to  10  CFR  2.206  is  appropriate 
only  if  substantial  health  and  safety 
issues  have  been  raised.  See 
Consolidated  Edison  Company  of  New 
York  (Indian  Point  Units  1,  2,  and  3) 
CLI-75-8,  2  NRC  173, 175  (1975)  and 
Washington  Public  Power  Supply 
System  (WPPSS  Nuclear  Project  No.  2). 
DI>-84-7  19  NRC  899.  924  (1984).  This 
is  the  standard  that  has  been  applied  to 
the  concerns  raised  by  the  Petitioner  to 
determine  whether  the  action  requested 
by  the  Petitioner,  or  other  enforcement 
action,  is  warranted. 

On  the  basis  of  the  above  assessment, 
I  have  concluded  that,  although  certain 
minor  procedural  violations  occurred, 
no  substantial  health  and  safety  issues 
have  been  raised  by  the  Petition 
regarding  Millstone  Unit  1  that  would 
require  initiation  of  enforcement  action. 
Therefore,  to  the  extent  that  the 
Petitioner  requests  that  escalated 
enforcement  action  be  taken  against 
individuals  and  NU  for  violations  of 
Procedure  WC-8  or  failure  to  train 
employees  on  the  procedure,  the 
Petition  has  been  denied.  However,  as 
described  above,  the  NRC  conducted  an 
inspection  into  the  alleged  violations  of 
Procediu^  WC-8  from  May  15  through 
June  23, 1995.  and  conducted  an  audit 
of  the  custody  and  usage  record  sheets. 
Therefore,  to  the  extent  that  the 
Petitioner  has  requested  an  NRC 
"investigation  into  the  above  mentioned 
procedure  violations"  and  for  the  NRC 
to  "audit  the  Unit  1  maintenance 
department.  M&TE  folders,"  the  Petition 
has  been  granted. 

As  provided  in  10  CFR  2.206(c),  a 
copy  of  this  Decision  will  be  filed  with 
the  Secretary  of  the  Commission  for  the 
Commission's  review.  This  Decision 
will  constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  a  review  of  the 
Decision  in  that  time. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  February  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia,  Jr., 
Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  97-3888  Filed  2-14-97;  8:45  amj 

aiLUNQ  COOC  TSM-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Extension:  Rule  15cl-7  SEC  File  No. 
270-146, 0MB  Control  No  3235-0134. 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Rfeduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  approval  of  extension  on 
the  following  rule: 

Rule  15cl-7  requires  broker-dealers  to 
make  a  record  of  each  transaction  it 
effects  for  customer  accounts  over 
which  the  broker-dealer  has  discretion. 
The  Commission  estimates  that  500 
respondents  collect  information 
annually  under  Rule  15cl-7  and  that 
approximately  33,333  hours  would  be 
required  annually  for  these  collection. 
The  total  annual  burden  hours  have 
been  increased  from  16,667  hours  as  a 
result  of  the  growth  in  the  securities 
market. 

General  comments  regarding  the 
estimated  burden  hours  should  be 
directed  to  the  Desk  Officer  for  the 
Securities  and  Exchange  Commission  at 
the  address  below.  Any  comments 
concerning  the  accuracy  of  the  estimate 
average  burden  hours  for  compliance 
with  Commission  rules  and  forms 
should  be  directed  to  Michael  E.  Bartell, 
Associate  Executive  Director.  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549  and  Desk 
Officer  for  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503. 

Dated:  February  10. 1997. 
Mvgaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-3917  Filed  2-14-97;  8:45  am) 

BHJJNO  CODE  aOlfr-OI-M 


Issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Chyron  Corporation, 
Common  Stock.  $.01  Par  Value)  File 
No.  1-9014 

February  12. 1997. 

Chyron  Corporation  ("Company")  has 
filed  an  application  with  the  Securities 
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and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Chicago  Stock  Exchange,  Inc.  ("CHX"). 

The  reasons  alleged  m  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
Security  is  currently  listed  both  on  the 
Chicago  Stock  Exchange  and  the  New 
York  Stock  Exchange.  The  Security 
involved  is  the  common  stock  of  the 
Company  traded  on  the  CHX.  The 
Company  filed  this  application  because 
it  no  longer  wishes  its  Security  to  be 
listed  on  the  CHX.  The  reasons  alleged 
in  the  application  include  the  fact  that 
the  Company  wishes  to  avoid  the  direct 
and  indirect  costs  of  dual  listings. 

Any  interested  pwson  may,  on  or 
before  March  6, 1997,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a- 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authcmty. 

,G.it—  « 


SMretaiy. 

IFR  Doc  97-3914  Filed  2-14-97;  8:45  am] 


SuimMm  Act  MMtlng 

Notice  is  hereby  given,  pui^uant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  open  meeting 
during  the  week  of  February  17, 1997. 

An  open  meeting  will  beheld  on 
Tuesday,  February  18, 1997,  at  10  a.m., 
in  Room  1C30. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Tuesday, 
February  18, 1997,  at  10  a.m.,  will  be: 

(1)  The  commission  will  consider 
whether  to  issue  a  release  adopting 
amendments  shortening  the  holding 
periods  imder  Rule  144. 

FOR  FURTHER  INFORMATK)N,  PI.EA8E 
CONTACT:  Martin  P.  Dunn  or  Elizabeth 


M.  Murphy,  Office  of  Chief  Counsel, 
Division  of  Corporatioh  Finance,  at 
(202)  942-2900. 

(2)  The  Commission  will  consider 
whether  to  issue  a  release  proposing 
amendments  to  the  Regulation  S  safe 
harbor  procedures  and  related  changes 
for  offshore  sales  of  equity  securities. 
FOR  FURTHER  INFORMATION,  PLEASE 
CONTACT:  Paul  M.  Dudek  or  Walter  G. 
Van  Dom,  Jr.,  Office  of  International 
Corporate  Finance,  Division  of 
Corporation  Finance,  at  (202)  942-2990. 

Commissioner  Himt,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  February  13. 1997. 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc.  97-4090  Filed  2-13-97;  3:57  pm) 
MLUNO  COW  Mie-OMi 


SECRUTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38262:  FN*  Na  8R-CB0E- 

97-oq 

Self-Ragulatory  Organizations;  Notfca 
of  Filing  and  tonmedial*  EftoctivanMS 
of  Proposed  Ruls  Ctiangs  t>y  ttM 
Chicago  Board  Options  Exehanga, 
Incorporatad  Raiating  to  Waiver  of 
Transaction  Charges  for  FLEX  Equity 
Options 

February  10, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
January  30, 1997,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  0, 
and  in  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&t>m  interested  persons. 

I.  Self-Regulatory  Of^ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  prof>oses  to  extend  its 
waiver  of  Exchange  fees  on  transactions 
in  Equity  FLEX  options  traded  on  the 
Exchange  until  farther  notice.  The  text 


of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  CBOE  and 
at  the  Commission. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  prop>osed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Oganization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

Piupose 

In  conjtmction  with  the  start  of 
trading  of  FLEX  Equity  options,  the 
Exchange  waived  Exchanges  fees  related 
to  transactions  in  Equity  FLEX  until 
January  31, 1997.  The  Exchange  has 
now  determined  to  extend  the  waiver  of 
the  transaction  fees  because  the 
Exchange  believes  that  the  waiver  will 
encourage  trading  in  this  new  product 
and  will  place  the  Exchange  in  a 
position  to  compete  effectively  for 
business  in  Equity  FLEX  options  with 
other  exchanges  trading  the  same 
product. 

The  Exchange  intends  to  establish 
transaction  charges  for  FLEX  Equity 
options  at  some  time  in  the  future.^ 
However,  the  Exchange  is  now 
proposing  to  waive  the  transaction  fees 
until  further  notice.  The  fees  affected 
and  the  amount  of  the  fees  absent  any 
reduction  or  rebate  *  are:  (1)  Exchange 
transaction  fees,  which  are  S.05  per 
contract  side  for  market-makers,  $.06  for 
member  firm  proprietary  trades,  $.15  for 
customer  trades  for  options  under  $1, 
and  $.30  for  customer  trade  for  options 
of  $1  or  more;  (2)  trade  match  fees, 
which  are  $.04  per  contract  side  for  all 
trades;  and  (3)  floor  broker  fees,  which 
are  $.03  per  contract  side  for  all  trades. 
The  forgoing  fee  changes  are  being 


'  15  U.S.C  78s(b)(l). 


'The  Commission  notes  that  any  imposition  of 
transaction  charges  for  FLEX  Equity  Options  would 
have  to  be  submitted  to  the  Commission  pursuant 
to  Section  I9(fa)  of  the  Act. 

'The  fees  may  actually  be  less  than  these 
amounts  pursuant  to  the  Exchange's  Prospective 
Fee  Reduction  Schedule,  the  Customer  Large  Trade 
Discount  Program,  and  rebate  programs  that  have 
been  filed  with  the  Commission  as  part  of  the 
Exchange's  fee  schedule. 
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implemented  by  the  Exchange  pursuant 
to  CBOE  Rule  2.22. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ••  in  general,  and 
huthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  3  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  elective  pursuant  to 
Section  19(b)(3)(A)  6  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4' 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Hied  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  F*ublic  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
fihng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
05  and  should  be  submitted  by  March 
11. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  97-3918  Filed  2-14-97;  8:45  am) 

BKUNG  CODE  tOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ralaas*  No.  34-38270;  File  No.  SR-PSE- 
97-02] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  t>y 
the  Pacific  Stock  Exchange 
Incorporated  Relating  to  Proprietary 
Brokerage  Order  Routing  Terminals 

February  11.1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
17. 1996,  the  Pacific  Stock  Exchange 
Incorporated  ("PSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  hems  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  at  Substance  of 
the  Proposed  Rule  Change 

The  PSE  is  proposing  to  adopt  a 
formal  policy  governing  the  use  by  PSE 
Members  and  Member  Organizations 
("Members")  of  any  proprietary 
brokerage  order  routing  terminals 
("Terminals")  on  the  Options  Floor  of 
the  Exchange.  The  text  of  the  proposed 
poUcy  is  available  at  the  Office  of  the 


*  15  U.S.C  7810)). 
»15U.S.C78flbK5) 
•15U.S.C78^)(3XA). 
M7CFR240.19b-4(e). 


•17CFR20O.3O-3(a)(12). 
'  15  U.S.C  7ten>)(l). 
1 17  CFR  240.19b-4. 


Secretary,  the  Exchange,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  piupose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  is  proposing  to  adopt  a 
policy  governing  proprietary  brokerage 
order  routing  terminals  that  Members 
may  use  on  the  Options  Floor  of  the 
Exchange.  The  Policy  includes  specific 
provisions  on  Exchange  approval  of 
Terminals;  Restrictions  on  Members' 
use  of  Terminals;  Exchange  Inspection 
and  Audit;  Exchange  Liability; 
Termination  of  Exchange  Approval;  and 
pilot  status  of  the  program. 

Exchange  Approval 

The  proposed  Policy  specifies  that 
Members  must  obtain  prior  Exchange 
approval  to  use  any  proprietary 
brokerage  order  routing  terminals  on  the 
Options  Floor.  It  states  that  the 
Exchange  may  grant  such  approval  for 
use  on  an  issue-by-issue  basis.  To 
request  such  approval.  Members  must 
submit  a  letter  of  application  to  the 
Exchange  specifying  the  make,  model 
number,  functions  and  intended  use  of 
the  equipment,  and  must  also  provide 
additional  information  upon  the  request 
of  the  Exchange.  The  policy  further 
provides  that  the  format  of  any  orders  to 
be  transmitted  over  the  Terminals  must 
also  be  pre-approved  by  the  Exchange. 

The  Exchange  believes  that  it  should 
have  the  flexibility  to  permit  the  use  of 
Terminals  on  an  issue-by-issue  basis  so 
that  it  will  have  an  opportunity  to 
observe  the  use  of  Terminals  in 
particular  trading  crowds  and  to 
consider  the  benefits  and  any 
imforeseen  problems  that  may  result 
before  floor-wide  implementation 
occurs. 

Paragraph  2  of  the  Policy  states  that, 
in  considering  the  approval  of  an 
application,  as  well  as  whether  a 
previously  issued  approval  should  be 
withdrawn,  the  Exchange  will  take  into 
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account  such  factors  as  the  physical  size 
of  the  Terminal;  space  available  at  the 
post  where  the  Terminal  is  to  be  used; 
telecommunication,  electrical  and  radio 
frequency  requirements;  Terminal 
characteristics  and  capacity;  and  any 
factors  that  the  Exchange  considers 
relevant  in  the  interest  of  maintaining 
fair  and  orderly  markets,  the  orderly  and 
efficient  conduct  of  Exchange  business, 
the  maintenance  and  enhancement  of 
competition,  the  ability  of  the  Exchange 
to  conduct  siuveillance  of  the  use  of  the 
Terminal  and  the  business  transmitted 
through  it,  the  adequacy  of  apphcable 
audit  trails,  and  the  ability  of  the 
Terminal  to  interface  with  other 
Exchange  facilities. 

Paragraph  3  of  the  Policy  provides 
that  Members  must  report  to  the 
Exchange  every  proposed  material 
change  in  functionality  of  a  Terminal 
and  every  proposed  change  in  the  use  of 
a  Terminal.  It  further  provides  that 
Members  must  not  implement  any  such 
proposed  changes  imless  and  until  they 
have  been  approved  by  the  Exchange, 
and  that  Members  must  also  promptly 
file  with  the  Exchange  supplements  to 
their  appUcations  whenever  the 
information  cvurently  on  file  becomes 
inaccurate  or  incomplete  for  any  reason. 

Restrictions  on  Use  of  Terminals 

Paragraph  4  sets  forth  four  restrictions 
applicable  to  Members'  use  of  Terminals 
on  the  Options  Floor.  The  first 
restriction  is  that  Members  may  receive 
brokerage  orders  in  the  trading  crowd 
via  Terminals,  but  must  represent  such 
orders  in  the  trading  crowd  by  open 
outcry  in  a  manner  that  is  consistent 
with  Exchange  rules. 

The  second  restriction  states  that 
when  a  Member  executes  an  order  that 
was  received  over  a  Terminal,  the 
Member  must  fill  out  and  time  stamp  a 
trading  ticket  within  one  minute  of  Uie 
execution.  Exchange  rules  on  record    ^ 
keeping  and  trade  reporting  are 
unchanged. 

The  third  restriction  states  that 
Terminals  may  be  used  to  receive 
brokerage  orders  only,  and  that 
Terminals  may  not  be  used  to  perform 
a  market  making  function.  It  states  that 
any  system  used  by  a  Member  to  operate 
a  Terminal  must  be  separate  and 
distinct  fiom  any  system  that  may  be 
used  by  a  Member  of  any  person 
associated  with  a  Member  in  coimection 
with  market  making  fimctions.  It  further 
states  that,  for  the  purpose  of  this 
paragraph,  orders  initiated  from  off  the 
floor  of  the  Exchange  that  are  not 
counted  as  "Market  Maker  transactions" 
within  the  meaning  of  PSE  Rule  6.32 
and  that  do  not  create  a  pattern  of 
offering  in  the  aggregate  either  to  make 


two-sided  markets  or  simultaneously  to 
represent  opposite  sides  of  the  market  in 
any  class  of  options  shall  not  be  deemed 
to  be  used  to  perform  a  market  making 
function. 

The  Exchange  believes  that  if 
Terminals  were  permitted  to  be  used  to 
perform  market  making  functions  fiom 
off  the  floor  of  the  Exchange,  it  may 
become  undesirable  for  Exchange 
market  makers  to  continue  to  assume 
the  costs  and  obligations  associated 
vnth  being  a  registered  market  maker, 
which  in  turn  could  hann  the  liquidity 
and  quality  of  the  Exchange's  market. 
The  Exchange  is  particularly  concerned 
that  off-floor  market  making  effectively 
would  establish  a  market  making 
structure  devoid  of  affirmative  market 
making  obligations  that  could  result  in 
less  deep  and  Uquid  markets  during 
periods  of  market  stress,  when  off-floor 
Terminal  market  makers  would  not  be 
required  to  continue  making  markets. 
Moreover,  the  Exchange  beUeves  that 
surveillance  of  market  making  through 
the  Terminals  currently  would  be 
particularly  difficult. 

The  Exchange  intends  to  interpret  the 
term  "market  making"  in  accordance 
with  its  traditional  definition  as  defined 
under  the  Act,  i.e.,  holding  one's  self  out 
as  being  willing  to  buy  and  sell  a 
particular  seciuity  on  a  regiilar  or 
continuous  basis.  ^  The  definition  of 
market  making  would  not  captiue 
parties  who  enter  orders  on  one  side  of 
the  market;  nor  would  it  captiue  parties 
who  enter  two-sided  limit  orders  on 
occasion.  A  party  would  not  be  deemed 
to  be  engaging  in  market  making  unless 
it  regularly  or  continuously  holds  itself 
out  as  willing  to  buy  and  sell  securities. 

The  fourth  restriction  in  Paragraph  4 
states  that  no  Member  or  any  person 
associated  with  a  Member  may  use  for 
the  benefit  of  such  member  or  any 
person  associated  with  such  Member 
any  information  contained  in  any 
brokerage  order  in  the  Terminal  system 
until  that  information  has  been 
disclosed  to  the  trading  crowd. 
Accordingly,  prior  to  placing  an  order  or 
making  or  changing  a  bid  or  offier  on  the 
Exchange  or  in  any  other  securities  or 
futxires  market,  a  Member  must  disclose 
such  information  to  the  trading  crowd. 
The  Exchange  believes  that  this 
restriction  will  help  to  ensure  that 
Members  using  Terminals  trade  on  the 
same  terms  and  conditions  as  other 
market  participants  and  do  not  receive 
any  trading  advantages  to  interact  with 
orders  transmitted  through  the    , 
Terminals. 


>See.  lSU.&C78c(aM38). 


Inspection  and  Audit 

Paragraph  5  of  the  proposed  policy 
states  that  the  operation  and  use  of  all 
aspects  of  the  Terminal  and  all  orders 
entered  through  the  Tenninal  are 
subject  to  inspection  and  audit  by  the 
Exchange  at  any  time  upon  reasonable 
notice.  It  further  provides  that  Members 
must  furnish  to  the  Exchange  such 
information  concerning  the  Terminal  as 
the  Exchange  may  from  time  to  time 
request  upon  reasonable  notice, 
including  without  limitation  an  audit 
trail  identifying  transmission,  receipt, 
entry,  execution  and  reporting  of  all 
orders.  For  the  purpose  of  this 
paragraph,  a  notice  of  at  least  twenty- 
four  hours  shall  be  deemed  to  be 
reasonable  (however,  shorter  periods 
may  be  provided  in  appropriate 
circumstances). 

Exchange  Liability 

Paragraph  6  states  that  neither  the 
Exchange  nor  its  directors,  officers, 
employees  or  agents  shall  be  liable  to  a 
Member,  a  Member's  employees,  a 
Member's  customers  or  any  other  person 
for  any  loss,  damage,  cost,  expense  or 
liability  arising  from  the  installation, 
operation,  relocation,  use  of,  or  inability 
to  use  a  Tenninal  on  the  floor  of  the 
Exchange  (including  any  failure, 
malfunction,  delay,  suspension, 
interruption  or  termination  in 
connection  therewith). 

Termination  of  Approval 

Paragraph  7  of  the  Policy  provides 
that  the  Exchange  may  at  any  time 
determine  to  terminate  all  approvals  for 
the  installation  and  use  by  Members  of 
Terminals  on  the  floor  of  the  Exchange 
or  at  particular  trading  posts,  in  which 
event  such  approvals  will  be  deemed 
terminated  on  the  30th  calendar  day 
following  the  day  on  which  the 
Exchange  gives  notice  to  such 
Member(s)  of  such  termination  of 
approval.  It  further  provides  that 
Members  who  incur  costs  in  developing 
or  implementing  proprietary  systems  do 
so  at  their  own  risk,  due  to  the  fact  that 
the  Exchange  intends  to  roll  out  its  own 
brokerage  order  routing  system  for  Floor 
Brokers.  It  further  provides  that  a 
Member's  approval  to  use  a  Terminal 
may  also  be  summarily  terminated  by 
the  Exchange,  once  notice  has  been 
provided  to  the  affected  Member,  if  any 
statement  by  such  Member  in  its 
apphcation  or  any  supplement  thereto  is 
inacciuate  or  incomplete,  or  if  such 
Member  has  failed  to  comply  with  any 
provision  of^s  Policy,  or  if  the 
operation  of  the  Terminal  is  causing 
operational  difficulties  on  the  floor  of 
the  Exchange,  and  the  Member  has 


Federal  Rfwiirtfir  /  Vnl    R7    Mn    99  /  Ti 


liA0Ha«r 


CAl««n*M«M«    •«  o      'texrx^     /    m.T.a,* 


7288 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18,  1997  /  Notices 


failed  to  cure  the  same  within  seven 
calendar  days  following  the  giving  of 
notice  (or  such  shorter  period  of  time  as 
the  Exchange  may  deem  appropriate  if 
it  determines  the  circumstances  have 
created  a  situation  requiring  a  shortened 
cure  period).  It  states  that  Members 
must  immediately  stop  using  their 
Terminals  and  must  remove  such 
Terminals  from  the  floor  of  the 
Exchange  upon  the  termination  of 
approval  pursuant  to  this  paragraph, 
and  that  nothing  in  this  paragraph  shall 
be  construed  as  a  waiver  of  or  limitation 
upon  whatever  right  Members  may 
otherwise  have  to  seek  appropriate  relief 
pursuant  to  PSE  Rule  11  in  the  event  the 
Exchange  terminates  approval  of  a 
Member's  Terminal  pursuant  to  this 
paragraph.* 

Pilot  Program 

Finally,  Paragraph  8  of  the  proposed 
policy  states  that  the  Pilot  Program 
expires  six  months  after  its 
implementation,  but  may  be  renewed 
upon  an  Exchange  filing  with  the 
Securities  and  Exchange  Commission 
pursuant  to  the  Securities  Exchange  Act 
of  1934. 

The  Exchange  notes  that,  except  in 
certain  minor  respects,  the  proposed 
Policy  is  consistent  with  an  approved 
rule  change  of  the  Chicago  Board 
Options  Exchange  ("CBOE")  relating  to 
the  use  of  proprietary  brokerage  order 
routing  terminals  on  the  CBOE  floor.^ 

Basis 

The  Exchange  believes  that  proposal 
is  consistent  with  Section  6(b)  of  the 
Act,  in  general,  and  Section  6(b)(5)  of 
the  Act,  in  particular,  in  that  it  is 
designed  to  facilitate  transactions  in 
securities;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  and 
processing  with  respect  to  transactions 
in  securities;  to  promote  just  and 
equitable  principles  of  trade;  and  to 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  beUeve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


*  PSE  Rule  1 1.7  provides  due  process  protections 
for  persons  who  have  been  aggrieved  by  Exchange 
action.  It  gives  such  persons  an  oppwtunity  to  be 
heard  and  to  have  the  complained  Waction 
reviewed  by  the  Exchange. 

'  See  Exchange  Act  Release  No.  38054  (December 
16, 1996).  61  FR  67365  (December  20. 1996). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fmding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will— 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  CiHnments 

Interested  f>ersons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  froin  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principle 
office  of  the  PSE.  All  submissions 
should  refer  to  File  No.  SR-PSE-97-02 
and  should  be  submitted  by  March  11, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-3915  Filed  2-14-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38269;  File  No.  SR->hix- 
96-^1) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Designating  Options  as 
Tier  I  Securities 

February  11, 1997. 

On  October  11, 1996,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change,  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),^  to  include  equity 
options,  index  options  and  other  option 
like  products  issued,  cleared  and 
guaranteed  by  the  Options  Clearing 
Corporation  ("OCC")  as  Tier  I  securities 
imder  Exchange  Rule  803.  Notice  of  the 
proposed  rule  change,  together  with  the 
substance  of  the  proposal,  was 
published  in  the  Federal  Register.^  One 
comment  letter  was  received  on  the 
proposal.^  The  Commission  is 
approving  the  proposed  rule  change 
contingent  upon  NASAA's*  amendment 
of  the  Phlx  MOU  to  permit  OCC  issued 
options  to  be  designated  as  Tier  I 
securities.* 

I.  Background 

In  1994,  the  Exchange  adopted  a  two 
tier  listing  criteria  program  for  equity 
and  debt  securities.^  The  Exchange 
originally  adopted  its  Tier  I  listing 
standards  based  on  standards 
established  in  a  MOU  between  the 
NASAA  and  the  Phlx.  The  Phlx  MOU  is 
modeled  after  the  MOU  between  the 


•  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C.S  788(b)(1). 

'  Securities  Exchange  Act  Release  No.  37914 
(Nov.  1. 1996),  61  FR  57940  (Nov.  8, 1996). 

1  See  Letter  from  Karen  M.  O'Brien,  General 
Counsel.  North  American  Securities  Administrators 
Association,  Inc.  ("NASAA"),  to  Karl  Varner, 
Division  of  Market  Regulation,  SEC.  dated  January 
27, 1997,  which  indicated  that  OCC  cleared  options 
qualify  for  designation  as  Tier  1  securities  under  the 
NASAA  Memorandum  of  Understanding  ("MOU") 
between  NASAA  and  the  Phlx.  But  seeinfw  note 
5. 

*  NASAA  is  an  association  of  securities 
administrators  from  each  of  the  SO  states,  the 
District  of  Columbia.  Puerto  Rico  and  ten  Canadian 
provinces. 

>  NASAA  plans  to  have  its  board  ratify  this 
amendment  to  the  Phlx  MOU  at  its  February  21. 
1997.  board  meeting.  According  to  NASAA.  because 
the  Phlx  MOU  is  a  membership  document,  it  cannot 
be  revised  until  the  members  vote  on  this 
amendment  during  the  April  1997.  membership 
meeting.  Telephone  conversation  between  Karen 
O'Brien,  Genera!  Counsel,  NASAA,  and  Karl 
Vamer.  Attorney,  Division  of  Market  Regulation, 
SEC,  on  February  7, 1997. 

•  See  Securities  Exchange  Act  Release  No.  34235 
Qune  17. 1994).  59  FR  32736  (June  24. 1994). 
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National  Association  of  Securities 
Dealers  ("NASD")  and  NASAA.'  which 
is  entitled  "A  Model  Unifonn 
Marketplace  Exemption." 

In  the  order  approving  the  Exchange's 
Tier  I  listing  standards,  the  Commission 
noted  that  the  Exchange  was  adopting 
the  MOU  standards  in  an  effort  to 
provide  issuers  whose  securities  were 
designated  as  Tier  I  a  greater 
opportimity  to  obtain  blue  sky 
exemptions."  With  the  adoption  of  the 
MOU,  the  Exchange  has  received  blue 
sky  exemptions  for  its  listed  securities 
designated  as  Tier  I  from  a  number  of 
states.  When  the  Exchange  adopted  its 
two  tiered  listing  standards,  however, 
the  Exchange  did  not  include  equity  and 
index  options  as  Tier  I  securities,  and 
the  Phbc  MOU  with  NASAA  did  not 
designate  such  options  as  Tier  I 
•eciirities.  The  Exchange  has  explained 
that  exclusion  of  options  as  Her  I 
sefnirities  was  merely  an  oversight 
rather  than  an  intentional  exclusion 
because  the  Exchange's  equity  and  debt 
seciuity  listing  standards  are  provided 
in  a  separate  rule  from  its  option  listing 
standards.^ 

The  OCC,  which  is  considered  the 
issuer  of  all  Phlx  listed  options,  has  the 
responsibility  of  registering  these 
options.  OCC  has  indicated  to  the 
Exchange  that  it  must  register  Phlx 
listed  options  in  numerous  states  in 
which  the  OCC  would  not  otherwise  be 
required  to  register  if  the  options  were 
able  to  take  advantage  of  the  blue  sky 
exemptions  accorded  to  the  Phlx's  Tier 
I  securities.  Thus,  the  Exchange 
proposes  to  include  its  equity  options, 
index  options  and  any  other  OCC 
issued,  cleared  and  guaranteed  products 
as  Tier  I  seciuities  for  blue  sky 
purposes.  Under  the  proposal,  options 
would  still  have  to  meet  existing 
eligibility  listing  standards  set  forth  in 
Phlx  rules  specifically  for  options,  i" 
Further,  the  Phbc  and  NASAA  have 
agreed  that  OCC  issued  options  may 
quahiy  for  designation  as  Tier  I 
securities  and  are  in  the  process  of 
amending  the  Phlx  MOU  to  reflect  this 
change.'* 


'  See  Securities  Act  Release  No.  6810  (Dec.  16, 
1988).  53  FR  52550  (Dec.  28. 1988). 

'See  supra  note  6  n.  12. 

•  See  Rules  Phlx  803  through  805  for  equity  and 
debt  security  listing  standards:  Phlx  Rules  1009  and 
1009A  for  listing  applicable  to  options  on  equities 
and  indexes  respectively. 

'"See  supra  note  9. 

"See  supra  notes  3  and  5.  As  discussed  above, 
NASAA  plans  to  revise  the  Phlx  MOU.  The 
Commission  notes  that  this  approval  order  is 
contingent  on  the  NASAA 's  formal  amendment  of 
the  Phlx  MOU  to  permit  OCC  issued  options  to  be 
designated  as  Tier  I  securities. 


DiscuMioii 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5),  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade, 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facihtating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  as  well  as  to  protect  investors 
and  the  pubUc  interest. 

The  proposed  rule  change  should 
faciUtate  transactions  in  securities  and 
remove  impediments  to  a  free  and  open 
market  by  eliminating  the  need  for  OCC 
to  register  Phlx  listed  options  in  those 
states  that  currently  grant  a  blue  sky 
exemption  to  Phlx's  Tier  I  securities. 
This  rule  change  should  help  to 
eliminate  some  of  the  costs  associated 
with  listing  options  as  well  as  making 
the  process  of  listing  options  easier  and 
quicker. 

As  discussed  above,  under  the  rule 
being  approved  herein,  OCC  cleared 
options  will  be  designated  as  Tier  I 
securities  for  blue  sky  purposes  only. 
Accordingly,  the  rule  change  does  not 
affect  or  change  in  any  way  the 
standards  that  must  be  met  to  initially, 
or  continue  to,  Ust  equity  and  index 
options  or  such  other  OCC  issued 
options  permitted  under  Phlx  rules.  In 
approving  the  Phlx's  proposal,  the 
Commission  recognizes  that  the  listing 
criteria  set  forth  in  Phlx  Rules  803 
through  805  for  Tier  I  securities  are  for 
equity-type  securities  as  opposed  to 
options  issued  by  the  OCC. 
Nevertheless,  because  it  is  clear  under 
Phlx's  rule  that  listed  options  will  still 
have  to  meet  options  listing  criteria  and 
that  the  Tier  I  designation  for  options  is 
merely  to  eliminate  the  need  to  register 
such  seciuities  under  certain  state  blue 
sky  laws,  we  believe  the  change  is 
appropriate  and  consistent  with  the 
Act." 

Finally,  as  noted  above,  in 
conjimction  with  this  proposal,  NASAA 
and  Phlx  have  agreed  that  OCC  issued 
options  may  be  designated  as  Tier  I 
securities  for  blue  sky  purposes,"  and 
NASAA  has  represented  to  the 
Commission  that  the  Phlx  MOU  will  be 
amended  as  soon  as  practical  to  reflect 


this  agreement.  1*  Accordingly,  this  rule 
change  will  not  become  operative  until 
NASAA  amends  the  Phlx  MOU  to 
permit  OCC  issued  options  to  be 
designated  as  Tier  I  securities."  This 
amendment  would  ensure  that  the  MOU 
is  consistent  with  Phbc  rules  designating 
OCC  cleared  options  as  Tier  I  securities, 
and  that  those  states  that  grant  Phlx  a 
blue  sky  exemption  based  on  the  MOU 
will  recognize  such  exemption  for  Phlx 
Usted  options.  In  addition,  in  its  letter 
to  the  Commission,  NASAA  states  that 
this  approach  is  similar  to  the  structiue 
adopted  in  the  MOU  between  the  PSE 
and  NASAA." 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  SR-Phlx-96-41 
be,  and  hereby  is,  approved  contingent 
upon  NASAA's  amendment  of  the  Phlx 
MOU  to  pwrmit  OCC  issued  options  to 
be  designated  as  Tier  I  securities. 

For  the  Cominission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-3916  Filed  2-14-97;  8:45  am] 
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[RelesM  No.  34-38265;  FH«  No.  SR-Phlx- 
96-23] 

Self-Regulatory  Organizations;  Ofdar 
Approving  and  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Amendment  No.  1  to  Proposed  Rule 
Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Options 
Specialist  Evaluations. 

February  11, 1997. 

On  July  1, 1996.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereiuider,2  a  proposed  rule  change  to 
mcxlify  its  proosdures  for  evaluating 
options  specialists  units.  Notice  of  3ie 
proposal  was  published  for  comment 
and  appeared  in  the  Federal  Register  on 
September  12, 1996.  The  exchange 
subsequently  filed  Amendment  No.  1  to 
the  proposed  rule  change  on  December 
2, 1996.3  No  comment  letters  were 


"The  Conunission  notes  that  Phbc's  proposed 
rule  is  almost  identical  to  the  Pacific  Stock 
Exchange's  ("PSE")  current  rule  designating  PSE 
listed  options  as  PSE  Tier  I  securities  for  blue  sky 
purposes. 

' '  See  Supra  note  3. 


^*  See  supra  notes  5  and  II. 
"Id. 

^*  See  supra  note  3. 
"17  CFR  200.3O-3(a)(12). 
'U.S.C78s(b)(l). 
»17C3Tl240.19b-«. 

'  Letter  from  Michele  R.  Weisbaum,  Vice 
President  and  Associate  General  Counsel.  Phlx.  to 

CoodniMd 
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received  on  the  proposal.  This  order 
approves  the  Phlx  proposal  as  amended. 

I.  Description  of  the  Proposal 

Since  at  least  1978,  the  Exchange  has 
been  evaluating  its  options  specialists 
based  on  the  same  questionnaire  in  use 
today.  Subjective  series  of  questions 
answered  by  the  floor  brokers  that  have 
traded  with  the  particular  specialists 
over  the  last  quarter.  The  results  of  the 
questioimaire  are  used  by  the 
Committee  when  making  allocation  and 
reallocation  decisions  regarding  option 
specialist  privileges.  The  Exchange  has 
represented  that  the  Conunittee's 
current  review  system  is  very 
complicated  and  needs  to  be  simplified 
in  order  to  be  more  effective.  The 
evaluations  are  now  scored  on  a  scale  of 
1  through  10,  and  any  unit  with  an 
overall  score  below  5  on  the 
questionnaire  in  one  quarter,  a  score  of 
below  5  for  three  or  more  questions  in 
one  quarter,  or  a  score  below  5  on  the 
same  question  for  three  consecutive 
quarters  is  deemed  to  have  performed 
below  minimum  standards  and  is 
subject  to  review  by  the  Committee. 

The  Phlx  proposal,  as  amended, 
modiHes  the  survey  and  revises  the 
process  by  which  the  Committee  uses 
the  questionnaires  to  evaluate  the 
specialists'  performance. 

1.  Survey  Modification 

The  survey  is  revised  such  as  to 
request  information  that  the  Exchange 
believes  would  be  more  directly 
indicative  of  a  specialist's  performance. 
The  new  survey  has  15  all-new 
questions.  It  would  be  answered  every 
six  months  by  floor  brokers  who  would 
have  traded  at  least  a  minimum  niunber 
of  times  in  the  specialist's  issues  over 
the  past  six  months.*  Only  specialist 
units  (not  individual  specialists]  would 
now  be  graded  as  allocations  are  made 
to  units,  not  individual  specialists; 
however,  separate  evaluations  will  be 
conducted  for  each  quarter  or  half  turret 
post  at  which  a  unit  has  a  specialist 
operation.  Thus,  a  large  specialist  unit 
which  is  spread  out  over  the  floor  may 
receive  two  or  three  separate  evaluation 
scores  so  that  the  Committee  could 
focus  on  exactly  where  a  problem  may 


Ion  Kioeper.  Esquire.  Office  of  Market  Supervision, 
Division  of  Market  Jlegulation.  SEC.  dated 
November  27.  1996.  Amendment  No.  1  amends 
Rule  Sn  to  clarify  that  the  Allocation,  Evaluation, 
and  Securities  G>mmittee  ("Committee")  has  the 
authority  to  hold  a  hearing  in  the  event  that  a 
registrant  has  (ailed  to  fulHIl  minimum  performance 
standards,  and  to  allow  the  Committee  to  take 
action  against  a  registrant  who  does  not  attend  a 
scheduled  informal  meeting  or  hearing. 

*  Floor  brokers  surveyed  will  be  chosen  according 
to  Exchange  records.  The  number  of  trades  may 
vary  but  will  be  predetermined  by  the  Committee. 


be  occurring.  The  same  questionnaire 
will  be  used  for  equity  option 
specialists,  index  option  specialists  ' 
and  foreign  currency  option  specialists. 

Each  question  must  be  answered  by 
giving  the  unit  a  score  of  1  through  9 
(very  poor  to  excellent).  Any  question 
that  is  answered  with  a  score  of  4  or  less 
must  be  accompanied  by  a  written 
explanation.  Floor  brokers  who  submit 
negative  comments  about  a  particular 
specialist  unit  may,  but  are  not  required 
to,  speak  directly  with  a  representative 
of  the  specialist  unit  in  order  to  try  to 
resolve  any  problems  that  may  exist; 
Exchange  staff  may  attend  such  a 
meeting.  Floor  brokers  who  do  not 
complete  and  return  the  surveys  will 
continue  to  be  subject  to  flnes  pursuant 
to  Options  Floor  Procedure  Advice  C-8. 

The  questions  asked  will  cover  a  wide 
range  of  S])ecialist  responsibilities  such 
as  the  degree  of  liquidity  provided,  the 
tightness  of  quotes,  timeliness  of  quote 
updates,  ability  to  All  small  lot  orders, 
timeliness  of  reports,  ability  to  conduct 
opening  rotations,  maintenance  of 
crowd  control,  and  clerical  staffing. 

2.  Evaluation  Procedure 

Under  the  proposed  new  language  in 
Supplementary  Material  .02  to  Rule  515, 
the  Committee  *  would  review  the 
survey  as  well  as  regulatory  history, 
written  complaints,  timeliness  of 
openings,  trading  data,  and  any  other 
relevant  information  in  order  to 
determine  if  minimum  performance 
standards  have  been  met  in  areas  such 
as  quality  of  markets,  observance  of 
ethical  standards,  and  administrative 
responsibilities.  If  a  specialist  unit  is 
ranked  by  score  in  the  bottom  10%  of 
all  units  as  a  result  of  a  semi-annual 
review,  it  will  be  presumed  to  have 
failed  to  meet  the  minimum 
performance  standards.'  The  Committee 
may  also  make  such  a  presumption  if 
the  information  on  the  survey  or  the 
other  information  reviewed  by  the 
Committee  supports  such  a  finding. 

If  the  Committee  makes  such  a 
presumption  of  failure  to  meet 
minimum  performance  standards,  it 
may  elect  to  hold  an  informal  meeting 
with  the  specialist  unit.  If  the  unit 
refuses  to  meet  without  reasonable 


'Currently,  all  of  the  specialist  units  that  have 
be«n  allocated  index  options  are  also  equity  option 
specialists:  however,  if  a  unit  only  traded  index 
options,  the  survey  would  be  equally  applicable. 

*The  Committee  may  conduct  such  reviews  or  it 
may  delegate  that  responsibility  to  the  Quality  of 
Markets  Subcommittee.  Exchange  Rule  509  is  being 
amended  to  note  this  function  as  a  specific 
responsibility  of  this  subcommittee. 

'  Under  the  current  procedure,  a  specialist  Unit 
that  receives  an  average  score  under  5.00  in  any  one 
quarter  would  be  deemed  to  have  performed  below 
minimum  standards. 


justification,  or  if  the  evaluation  scores 
are  not  improved,  the  Committee  may 
proceed  vnth  a  formal  hearing  in 
accordance  with  Rule  511(e).  The 
Committee  may  only  impose  sanctions 
such  as  removal  of  specialist  privileges 
in  one  or  more  options  classes  or  a 
prohibition  from  new  allocations  as  the 
result  of  a  formal  hearing.  The  hearing 
procediues  set  forth  in  Rule  511(e)  will 
not  change  as  a  result  of  this  rule 
proposal  and  decisions  will  still  be 
subject  to  appeal  to  the  Board  of 
Governors  as  provided  for  under  By- 
Law  Article  XI,  Section  11-1. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  vtrith 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and  in  particular,  the 
requirements  of  Sections  6(b)(5)  in  that 
it  is  designed  to  prevent  fraudulent, 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  protect  the  mechanism  of  a  free  and 
open  market  and  to  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
adoption  of  a  new,  expanded  survey  is 
a  more  precise  meastirement  of 
specialist  units'  performance  and  will 
serve  to  enhance  the  options  specialists 
evaluation  procediu-es;  these  evaluation 
procedures  are  designed  to  help  the 
Exchange  maintain  the  quality  and 
integrity  of  its  markets  by  setting 
minimum  standards  of  specialist 
performance  and  providing  a  means  to 
identify  specialist  units  which  fail  to 
meet  minimum  performance  standards. 
Specifically,  the  evaluation  procedures 
should  further  the  Phlx's  ability  to 
ensure  liquid  and  continuous  markets 
for  options  by  permitting  the  Exchange 
to  enforce  more  effectively  the 
affirmative  and  negative  obligations 
imposed  on  specialist  units. 

'The  Commission  also  believes  that  the 
Committee's  consideration  of  the  floor 
broker  survey  results  in  allocating 
options  to  specialist  units  should 
provide  an  incentive  for  improved 
specialist  performance. 

Moreover,  the  Commission  finds  the 
Phlx's  program  is  substantially  similar 
to  those  of  the  Chicago  Board  Options 
Exchange  ("CBOE") «  and  Pacific  Stock 
Exchange  ("PSE")  ®  which  have  been  in 
operation  for  several  years.  In  particular, 
the  Commission  believes  that  the 
purposes  for  conducting  the 
questionnaires  will  not  be  compromised 


•CBOE  Rule  8.60. 

•PSE  Option  Floor  Procedure  Advice  B-13. 
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by  distributing  the  questionnaires  semi- 
annually instead  of  quarterly.  The 
Commission  notes  that  the  CBOE  and 
PSE  also  evaluate  their  trading  crowds 
and  market  makers  on  a  semi-annual 
basis. 

Finally,  the  Commission  believes  that 
more  stringent  formalized  specialist 
standards  will  further  enhance  the 
integrity  of  the  options  markets  and 
contribute  to  investor  confidence  and 
protection. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  1  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  1 
made  clarifying  technical  changes  to  the 
text  of  the  rule,  and  did  not  propose 
new  substantive  provisions  to  the 
submitted  rule  change.  Accordingly,  the 
Commission  believes  that  consistent 
with  Sections  6(b)(5)  and  19(b)(2)  of  the 
Act,  good  cause  exists  to  accelerate 
approval  of  Amendment  No.  1. 

in.  Solicitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Rled  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  File  No.  SR-4>hlx-96-23 
and  should  be  submitted  by  March  11. 
1997. 

It  is  therefore  ordered,  pursuant  to    ' 
Section  19(b)(2)  of  the  Act  i"  that  the 
proposed  rule  change  {SR-Phlx-96-23), 
as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


•»15U.S.C.  788(b)(2). 

"  17  CFR  20a3a-3(a)(12). 


Nfargarel  H.  McFartand. 

Deputy  Secretary. 

IFR  Doc.  97-3919  Filed  2-14-97;  8:45  am) 
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DEPARTMENT  OF  STATE 

Public  Notice  No.  250S] 

Shipping  Coordinating  Committee, 
Subcommittee  for  the  Prevention  of 
Marine  Pollution;  Notice  of  Meeting 

The  Subcommittee  for  the  Prevention 
of  Marine  Pollution  (SPMP),  a 
subcommittee  of  the  Shipping 
Coordinating  Committee,  will  conduct 
an  open  meeting  on  Tuesday,  March  4, 
1997,  at  9:30  a.m.  in  Room  2415,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street,  SW.,  Washin^on,  DC. 

The  purpose  of  this  meeting  will  be  to 
review  the  agenda  items  to  be 
considered  at  the  thirty-ninth  session  of 
the  Marine  Environment  Protection 
Committee  (MEPC  39)  of  the 
International  Maritime  Organization 
(IMO)  to  be  held  from  March  10-14, 
1997.  Proposed  U.S.  positions  on  the 
agenda  items  for  MEPC  will  be 
discussed. 

The  major  items  for  discussion  will  be 
the  following: 

a.  Development  of  a  draft  protocol  to 
amend  the  bitemational  Convention  for 
the  Prevention  of  Pollution  from  Ships, 
1973.  as  modiHed  by  the  Protocol  of 
1978,  to  include  Annex  VI  (Air 
Pollution)  regulations. 

b.  Work  relating  to  the  human 
element. 

c.  Harmful  aquatic  organisms  in 
ballast  water. 

d.  Identification  and  protection  of 
Special  Areas  and  particularly  sensitive 
sea  areas. 

e.  Implementation  of  the  Oil  Pollution 
Preparedness,  Response,  and  Co- 
operation (OPRC)  Convention  and  Oil 
Pollution  Preparedness  Response 
Conference  resolution,  including 
expansion  of  the  OPRC  Convention  to 
include  Hazardous  Substances. 

Members  of  the  public  may  attend 
these  meetings  up  to  the  seating 
capacity  of  the  room. 

For  further  information  or 
documentation  pertaining  to  the  SPMP 
meeting,  contact  Ensign  Lament 
Bazemore,  U.S.  Coast  Guard 
Headquarters  (O-MSO-4),  2100  Second 
Street,  SW.  Washington.  DC  20593- 
0001:  Telephone:  (202)  267-0713. 

Dated:  January  30, 1997. 
Russell  A.  LaMairtia, 

Chairman,  Shipping  Coordinating  Committee. 
(FR  Doc.  97-3831  Filed  2-14-97;  8:45  am) 
nUMO  cool  4710-07-41 


TENNESSEE  VALLEY  AUTHORITY 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1492). 
TIME  AND  DATE:  10  a.m.  (CST),  February 
19, 1997. 

PLACE:  Bevill  Conference  Center  & 
Hotel,  Room  267,  550  Sparkman  Drive. 
Huntsville,  Alabama. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held  - 
on  January  29. 1997. 

New  Business 

C — ^Energy 

Cl.  Approval  forTVA  Nuclear  to 
enter  into  a  labor  and  services  contract 
with  ABB  Combustion  Engineering, 
subject  to  Rnal  negotiation,  to  provide 
professional  support  and  equipment,  as 
needed,  for  ultrasonic  and  eddy  current 
nondestructive  examination  services  at 
TVA's  nuclear  plants. 

C2.  Approval  for  Transmission/Power 
Supply  to  enter  into  contracts  with 
Mesa  Associates,  Inc.,  and  Sargent  & 
Lundy  LLC,  subject  to  final  negotiation.^ 
to  provide  engineering  and  design 
services  for  TVA's  generating  plant 
switchyards,  electrical  transmission 
system,  and  power  control 
communication  facilities. 

C3.  Approval  for  Transmission/Power 
Supply  to  enter  into  a  fixed  unit-price 
requirements  contract  with  Valmont 
Industries  Inc..  subject  to  final 
negotiation,  to  provide  transmission 
steel  poles  and  climbing  steps. 

E — Real  Property  Transactions 

El.  Land  Exchange  by  the  U.S. 
Department  of  Agriculture,  Forest 
Service,  of  approximately  14  acres  of 
former  TVA  land  on  Watauga  Lake  in 
Carter  Coimty,  Tennessee  (Tract  No. 
XTWAR-30),  for  120  acres  of  private 
land  of  equal  value. 

E2.  Modification  of  condition  and 
covenant  contained  in  a  transfier 
instrument  aff^ecting  approximately  44 
acres  of  former  TVA  land  on 
Guntersville  Lake,  Marshall  County, 
Alabama  (Tract  No.  XTGR-104),  10 
allow  the  City  of  Scottsboro  to  license 
or  lease  the  tract  to  private  developers 
for  construction  and  operation  of 
recreational  facilities. 

Unclassified 

Fl.  Filing  of  condemnation  cases. 

Information  Items 

1.  Approval  of  an  operating  agreement 
for  Integrated  Hydroelectric  Machine 
Condition  Monitoring  Consortium.  LLC. 
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2.  Filing  of  condemnation  cases. 

3.  New  investment  managers  and 
proposed  new  Investment  Management 
Agreements  between  the  TVA 
Retirement  System  and  State  Street 
Bank  and  Trust  Company  and  Rowe- 
price  Fleming  International,  Inc. 

4.  Extension  of  teaming  agreement 
(Contract  No.  TV-94218V)  with  Team 
Associates,  Inc. 

For  more  information:  Please  call 
TVA  Public  Relations  at  (423)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office (202) 898-2999. 

Dated:  February  12, 1997. 
William  L.  Osteen. 

Associate  General  Counsel  and  Assistant 
Secretary. 

(FR  Doc.  97-4011  Filed  2-13-97;  12:49  pm] 
BUJNO  COM  tise-os-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CQO  97-003] 

Additional  Hazards  Study 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  study  that  will  evaluate 
the  hazards  related  to  potential  oil  spills 
by  commercial  ships  while  in  transit. 
This  study  is  being  completed  by  the 
Volpe  National  Transportation  Systems 
Center  on  behalf  of  the  U.S.  Coast  Guard 
and  Department  of  Transportation 
(DOT)  pursuant  to  the  Presidential 
Directive  to  the  Secretary  to  review 
overall  marine  safety  in  the  waters  in 
and  around  Puget  Sound.  This  notice 
also  solicits  public  comments  on  the 
proposed  study  and  invites  qualified 
personnel  to  apply  for  membership  on 
an  expert  panel.  Two  public  workshops 
will  also  be  held  to  gather  information 
from  stakeholders  on  possible  problems 
and  solutions. 
DATES:  The  following  dates  apply: 

1.  Duplicate  public  workshops  will  be 
held  on  March  6, 1997,  from  8:30  a.m. 
to  12:30  p.m.  and  5:30  p.m.  to  9:30  p.m. 

2.  Submit  comments  concerning  this 
notice  on  or  before  March  14, 1997. 

3.  Submit  applications  for 
membership  on  the  expert  panel  on  or 
before  February  26, 1997. 
ADDRESSES:  The  following  addresses 


''% 


1.  The  workshops  will  be  held  at  the 
Cavanaugh's  Inn  on  Fifth  Avenue,  1415 
Fifth  Ave..  Seattle,  WA  98101. 

2.  Comments  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 


Council  (G-LRA/3406)  |CGD  97-003), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  same  address  between 
9:30  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  project. 
Conunents  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  3406. 
U.S.  Coast  Guard  Headquarters,  between 
9:30  a.m.  and  2  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

3.  Applications  for  membership  on 
the  expert  panel  should  be  submitted  to 
Mr.  Mike  Dyer,  Volpe  Center/DTS-72, 
Kendall  Square,  Cambridge,  MA  02142- 
1093,  or  faxed  to  (617)  494-3066. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Duane  Boniface,  Human  Element  and 
Ship  Design  Division  (G-MSE-1),  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW.,  Washington.  DC  20593- 
0001,  telephone  202-267-0178,  fax 
202-267^816,  email  fldr- 
he@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments,  concerning 
the  subject  matter  of  this  notice.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
docket  (CGD  97-003),  and  give  the 
reason  for  each  comment,  providing 
specific  examples  whenever  possible. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  longer  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Qualifications  Necessary  for 
Membership  on  the  Expert  Panel 

Applicants  for  membership  on  the 
expert  panel  must  have  at  least  ten  years 
of  experience  in  the  field  that  they 
represent  and  be  available  to  attend  a 
workshop  in  the  Seattle  area  for  three 
days  during  the  first  week  of  April  1997. 
Additionally,  experts  must  be  available 
to  participate  in  correspondence 
sessions  before  and  after  the  expert 
panel  workshop  in  order  to  provide 
insight  and  guidance.  The  fields  of 
expertise  requested  are:  marine  and 
coastal  environments;  shipping 
operations  and  safety;  risk  assessment; 
pilotage;  navigation  of  the  waters  in  and 
around  Pugenf  Sound;  response 


planning  and  capabilities;  assistance 
towing;  macro-ergonomics;  and 
fisheries.  To  be  considered,  applicants 
should  forward  a  resume  by  mail  or  fax 
to  the  address  for  applications  listed 
under  ADDRESSES. 

Background  and  Purpose 

The  Volpe  National  Transportation 
Systems  Center  (Volpe)  is  performing  a 
study  entitled  "The  Additional  Hazards 
Study"  on  behalf  of  the  U.S.  Coast 
Guard  and  Department  of 
Transportation  in  accordance  with  a 
Presidential  Directive  issued  in  1996. 
This  study  will  evaluate  all  measures, 
current  and  planned,  intended  to  reduce 
the  hazards  of  major  oil  spills  (including 
crude  oil,  refined  product,  and  bunker) 
by  commercial  ships  while  transiting 
the  waters  of  Pugent  Sound,  the  Straits 
of  Juan  de  Fuca,  and  the  Olympic  Coast 
National  Marine  Sanctuary.  An  example 
of  one  of  these  measures  is  the  planned 
International  Tug  of  Opportiuiity 
System  (ITOS),  which  is  a  system 
designed  to  coordinate  tugs  responding 
to  disabled  vessels  ofi  the  Olympic 
Coast. 

This  study  represents  another  step  in 
a  continuous  improvement  process  to 
address  maritime  concerns  in  the  Pacific 
Northwest.  Envelopment  of  this  project 
began  in  early  December  1996,  and  is 
intended  to  be  completed  during  the 
summer  of  1997.  It  is  critical  that  all 
marine  interests  in  the  Pacific 
Northwest  be  accurately  represented; 
therefore,  stakeholders  representing 
various  concerns  have  been,  and  are 
being,  contacted. 

There  are  four  primary  stages 
comprising  this  study  which  must  be 
completed  before  the  deadline.  The  first 
three  stages  primarily  involve  collection 
of  information  and  include  analysis  of 
data  from  the  pertinent  databases, 
review  of  the  current  and  planned 
marine  safety  and  environmental 
protection  (MSEP)  system,  and 
acquisition  of  stakeholder  input  on  the 
hazards  and  potential  improvements 
through  comments  and  participation  in 
public  workshops.  Although 
representatives  of  Volpe  are  ultimately 
responsible  for  the  collection  and 
analysis  of  this  information,  Volpe  tyill 
use  a  panel  of  experts  to  assist  them 
with  their  analysis.  This  panel  of 
experts  will  compile  the  information 
obtained  in  the  first  three  stages  into  a 
Ust  of  hazards,  ranked  by  level  of  risk, 
and  measiu«s  which  may  mitigate  those 
hazards. 

Volpe's  final  report  will  include  a  list 
of  hazards,  ranked  by  level  of  risk,  and 
a  corresponding  listing  of  measures 
which  might  mitigate  those  hazards. 
The  report  will  be  used  as  a  basis  to 
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focus  further  review  of  marine  safety 
measures  for  the  Pugent  Sound  area. 

Dated:  February  11, 1997. 
Joseph  J.  Angdo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 

IFR  Doc  97-3997  Filed  2-13-97;  9:56  am) 

BMJJNQ  COM  4t1».14-M 


National  Highway  Traffic  Safaty 
Administration 

Research  and  Development  Programs 
Meeting 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
describe  and  ddscuss  specific  research 
and  development  projects.  Further,  the 
notice  requests  suggestions  for  topics  to 
be  presented  by  the  agency. 
DATES  AND  TIMES:  The  National  Highway 
Traffic  Safety  Administration  will  hold 
a  public  meeting  devoted  primarily  to 
presentations  of  specific  research  and 
development  projects  on  March  11, 
1997,  begiiming  at  1:30  p.m.  and  ending 
at  approximately  5  p.m.  The  deadline 
for  interested  parties  to  suggest  agenda 
topics  is  4:15  p.m.  on  February  21, 1997. 
Questions  may  be  submitted  in  advance 
regarding  the  agency's  research  and 
development  projects.  Tbey  must  be 
submitted  in  writing  by  February  27, 
1997.  to  the  address  given  below.  If 
sufficient  time  is  available,  questions 
received  after  the  February  27  date  will 
be  answered  at  the  meeting  in  the 
discussion  period.  The  individual, 
group,  or  company  asiung  a  question 
does  not  have  to  be  present  for  the 
question  to  be  answered.  A  consolidated 
list  of  the  questions  submitted  by 
February  27  will  be  available  at  the 
meeting  and  will  be  mailed  to  requesters 
after  the  meeting. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Suites,  Detroit  Metro  Airport, 
8600  Wickham  Road,  Romulus, 
Michigan  48174.  Suggestions  for 
specific  R&D  topics  as  described  below 
and  questions  for  the  March  11, 1997, 
meeting  relating  to  the  agency's  research 
and  development  programs  should  be 
submitted  to  the  Office  of  the  Associate 
Administrator  for  Research  and 
Development,  NRD-01,  National 
Highway  Traffic  Safety  Administration, 
Room  6206,  400  Seventh  St.,  SW., 
Washington,  DC  20590.  The  fax  number 
is  202-366-5930. 

SUPPLEMENTARY  INFORMATKM:  NHTSA 
intends  to  provide  detailed 


presentations  about  its  research  and 
development  programs  in  a  series  of 
public  meetings.  The  series  started  in 
April  1993.  The  purpose  is  to  make 
available  more  complete  and  timely 
information  regarding  the  agency's 
research  and  development  programs. 
This  sixteenth  meeting  yi  the  series  will 
be  held  on  March  11, 1997. 

NHTSA  requests  suggestions  from 
interested  parties  on  the  specific  agenda 
topics  to  be  presented.  NHTSA  will  base 
its  decisions  about  the  agenda,  in  part, 
on  the  suggestions  it  receives  by  close 
of  business  at  4:15  p.m.  on  February  21, 
1997.  Before  the  meeting,  it  will  publish 
a  notice  with  an  agenda  listing  the 
research  and  development  topics  to  be 
discussed.  The  agenda  can  also  be 
obtained  by  calling  or  faxing  the 
information  numbers  listed  elsewhere  in 
this  notice.  NHTSA  asks  that  the 
suggestions  be  limited  to  six,  in  priority 
order,  so  that  the  presentations  at  the 
March  11  R&D  meeting  can  be  most 
useful  to  the  audience.  Specific  R&D 
topics  are  listed  below.  Many  of  these 
topics  have  been  discussed  at  previous 
meetings.  Suggestions  for  agenda  topics 
are  not  restricted  to  this  listing,  and 
interested  parties  are  invited  to  suggest 
other  R&D  topics  of  specific  interest  to 
their  organizations. 

Specific  R&D  topics  are: 

On-line  tracking  system  for  NHTSA 's 
research  projects,  and  Crash  Injury 
Research  and  Eiigineering  Network 
(OREN). 

Specific  Crashworthiness  R&D  topics 


are: 

Status  of  air  bag  aggressiveness  and 
advanced  air  bag  research, 
Demonstration  of  CD  ROM  for  child 
restraint/ vehicle  compatibility. 
Preparation  of  new  dummies  for 
assessment  of  advanced  air  bag 
technology.  Status  of  research  on 
restraint  systems  for  rollover  protection. 
Improved  frontal  crash  protection 
(program  status,  problem  identification, 
offset  testing). 

Advanced  glazing  research,  Vehicle 
aggressivity  and  fleet  compatibility. 
Upgrade  side  crash  protection.  Upgrade 
seat  and  occupant  restraint  systems. 
Child  safety  research  (ISOFIX),  Child 
restraint/air  bag  interaction  (CRABI) 
dxunmy  testing.  Truck  crashworthiness/ 
occupant  protection.  National 
Transportation  Biomechanics  Research 
Center  (NTBRC),  Head  and  neck  injury 
research.  Lower  extremity  injury 
research.  Thorax  injury  research. 
Human  injiuy  simulation  and  analysis. 
Refinements  to  the  Hybrid  in  dummy, 
and  Advanced  fit>ntal  test  dummy. 

Specific  Crash  Avoidance  R&D  topics 
are: 


Strategic  plan  for  NHTSA's  Intelligent 
Transportation  Systems  (ITS)  crash 
avoidance  research.  Status  and  plans  for 
anti-lock  brake  system  (ABS)  research. 
Truck  tire  traction.  Portable  data 
acquisition  system  for  crash  avoidance 
research  (DASCAR).  Systems  to  enhance 
EMS  response  (automatic  collision 
notification).  Crash  causal  analysis. 
Human  factors  guidelines  for  crash 
avoidance  warning  devices.  Longer 
combination  vehicle  safety,  Drowsy 
driver  monitoring.  Driver  workload 
assessment,  Pedestrian  detection 
devices  for  school  bus  safety. 
Preliminary  rearend  collision  avoidance 
system  guidelines.  Preliminary  road 
departure  collision  avoidance  system 
guidelines,  Preliminary  intersection 
collision  avoidance  system  guidelines, 
and  Preliminary  lane  change/merge 
collision  avoidance  system  guidelines. 

National  Center  for  Statistics  and 
Analysis  (NCSA)  topic  is: 

Special  crash  investigation  studies  of 
air  bag  cases. 

Separately,  questions  regarding 
research  projects  that  have  been 
submitted  in  writing  not  later  than  close 
of  business  on  February  27, 1997,  will 
be  answOTed.  A  transcript  of  the 
meeting,  copies  of  materials  handed  out 
at  the  meeting,  and  copies  of  the 
suggestions  offered  by  commenters  will 
be  available  for  public  inspection  in  the 
NHTSA's  Technical  Reference  Division. 
Room  5108,  400  Seventh  St.,  SW., 
Washington.  DC  20590.  Copies  of  the 
transcript  will  then  be  available  at  10 
cents  a  page,  upon  request  to  NHTSA's 
Technical  Reference  ENvision.  The 
Technical  Reference  Division  is  open  to 
the  public  from  9:30  a.m.  to  4  p.m. 

NHTSA  will  provide  technical  aids  to 
participants  as  necessary,  during  the 
Research  and  Development  Programs 
Meeting.  Thus,  any  person  desiring  the 
assistance  of  "auxiliary  aids"  (e.g.,  sign- 
language  interpreter,  telecommunication 
devices  for  deaf  persons  (TTDs).  readers, 
taped  texts,  braille  materials,  or  large 
print  materials  and/or  a  magnifying 
device),  please  contact  Rita  Gibbons  on 
202-366-4862  by  close  of  business 
March  5, 1997. 

FOR  FURTHER  INFORMATKM  CONTACT:  Rita 
Gibbons.  Staff  Assistant,  Office  of 
Research  and  Development.  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  202-366-4862.  Fax 
number:  202-366-5930. 

Issued:  February  11. 1997. 
Ralph  ).  Hitchcock, 

Acting  Associate  Administrator  for  Research 

and  Development. 

[FR  Doc  97-3907  Filed  2-14-97;  8:45  am] 
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Surface  Transportation  Board 
[STB  Ex  Parts  No.  290  (Sub  No.  4)] 

Railroad  Cost  Recovery  Procedures- 
Productivity  Adjustment 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Proposed  adoption  of  a  railroad 
cost  recovery  procedures  productivity 
adjustment. 

SUMMARY:  The  Surface  Transportation 
Board  proposes  to  adopt  1.050  (5.0%)  as 
the  measure  of  average  growth  in 
railroad  productivity  for  the  1991-1995 
(5-year)  period.  The  current  value  of 
5.9%  was  developed  for  the  1990  to 
1994  period. 

DATES:  Comments  are  due  by  March  5, 
1997. 

EFFECTIVE  DATE:  The  proposed 
productivity  adjustment  is  effective  30 
days  after  the  date  of  service. 
ADDRESSES:  Office  of  the  Secretary,  Case 
Control  Branch,  Surface  Transportation 
Board.  Washington,  D.C.  20423. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Jeff  Warren,  (202)  927-6243.  TDD  for 
the  hearing  impaired:  (202)  927-5721. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision  write  to,  call, 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  Room  2229, 1201 
Constitution  Avenue,  N.W., 
Washington.  DC  20423.  telephone  (202) 
289—4357.  [Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

This  action  will  not  signiffcantly 
affect  either  the  quality  of  the  human 
environment  or  energy  conservation. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  signiBcant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Decided:  February  6. 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Qiainnan  Owen. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc  97-3933  Filed  2-14-97;  8:45  am) 

BNJJNQ  coot  4t1S-00-P 

(STB  Finance  Dodwt  No.  33347]  • 

Union  Pacific  Railroad  Company— 
Tracitage  Rights  Exemption— Elgin, 
Joliet  and  Eastern  Railway  Company 

Elgin,  Joliet  and  Eastern  Railway 
Company  has  agreed  to  grant  overhead 


trackage  rights  to  Union  Paciffc  Railroad 
Company  (Union  Pacific)  over  11  miles 
of  rail  line  between  milepost  25.2  near 
Chicago  Heights,  IL,  and  milepost  36.2 
near  Griffith,  IN.  The  transaction  was 
expected  to  be  consummated  on,  or  as 
soon  as  possible  after,  January  31, 1997. 

This  notice  is^led  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33347,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  NW., 
Washington,  DC  20423  and  served  on: 
Joseph  D.  Anthofer,  General  Attorney, 
1416  Dodge  Street,  #830,  Omaha.  NE 
68179. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.CC.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.CC.  653  (1980). 

Decided:  February  10. 1997. 

By  tiie  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  97-3934  Filed  2-14-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

[Dept  Circ.  570, 1996  Rev.,  Supp.  No.  6] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Consolidated 
Insurance  Co. 

A  Certificate  of  Authority  as  an 
acceptable  siu«ty  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570,  1996  Revision,  on  page  34288  to 
reflect  this  addition: 

Consolidated  Insurar\ce  Company. 
Business  Address:  62  Maple  Avenue,  Keene, 
NH  03431.  Phone:  (603)  352-3221. 


■  On  January  28. 1997.  Joseph  C.  Szabo.  on  behalf 
of  the  LJnited  Transportation  Union-Illinois 


Legislative  Board,  Hied  a  petition  to  reject  this 
notice  of  exemption  and  for  stay  of  the  effectiveness 
of  the  exemption.  Union  Pacific  replied  on  January 
30. 1997.  The  petition  will  be  considered  by  the 
entire  Board  in  a  separate  decision. 


Underwriting  Limitation  b/:  SI, 960.000. 
Surety  Licenses  c/:  FL,  IL.  IN,  lA,  KY,  MI, 
OH,  TN,  WA,  WI.  Incorporated  IN:  Indiana. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  part  223).  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  (http:/ 
/www.fiiid.treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  8734-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East- West 
Highway,  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202)  874-6905. 

Dated:  February  4, 1997. 
Charles  F.  Schwan  m. 
Director,  Funds  Management  Division, 
Financial  Management  Service. 
IFR  Doc.  97-3905  Filed  2-14-97;  8:45  am) 
BIUJNQ  COOC  481 0-aS-M 


[Dept  Circ.  570, 1996  Rev.,  Supp.  No.  7] 

Surety  Companies  Acceptal}le  on 
Federal  Bonds;  Excelsior  Insurance 
Co. 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  Title  31,  of 
the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1996  Revision,  on  page  34290  to 
reflect  this  addition: 
Excelsior  Insurance  Company.  Business 
Address:  62  Maple  Avenue,  Keene, 
NH  03432.  Phone:  (603)  352-3221. 
Underwriting  Limitation  bl: 
$2,349,000.  Surety  Licenses  cl:  CT, 
DE,  DC,  FL,  GA.  IN,  KY,  ME,  MD,  NH. 
NJ,  NY.  NC.  PA.  VA.  Incorporated  in: 
New  Hampshire. 

Certificates  of  Authority  expire  on 
June  30  each  year,  imless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
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the  companies  remain  qualified  (31 
CFR.  part  223),  A  list  of  qualified 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet 
{http://www.fnis.treas.gov/c570.html) 
or  through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-O00-O0499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch.  3700  East- West 
Highway,  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202)  874-6905. 

Dated:  February  4, 1997. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc.  97-3903  Filed  2-14-97;  8:45  am] 
BUJNO  COOE  4«10-35-M 


[Dept  Circ.  570, 1996  Rev.,  Supp.  No.  q 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Indiana  Insurance 
Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  Title  31,  of 
the  Untied  States  Code.  Federal  bond- 
approving  officers  should  aimotate  their 
reference  copies  of  the  Treasury  Circular 
570, 1996  Revision,  on  page  34296  to 
reflect  this  addition: 
Indiana  Insurance  Company.  Business 
Address:  62  Maple  Avenue,  Keene, 
NH  03431.  Phone:  (603)  352-3221. 
Underwriting  Limitation  b/: 
$8,992,000.  Surety  Licenses  c/:  FL,  IL, 
IN,  L\,  KY,  MI,  OH.  TN.  WA.  WL 
Incorporated  IN:  Indiana. 
Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  part  223).  A  list  of  quaUfied 
companies  is  published  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 


The  Circular  may  be  viewed  and 
downloaded  through  the  Internet 
(http://www.fmd.treas.gov/c570.html) 
or  through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchasing  from  the  Government 
Printing  Office  (GPO).  Subscription 
Service  Washington.lDC.  telephone 
(202)  512-1800.  WheU  ordering  the 
Circular  from  GPO.  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service.  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East-West 
Highway,  Room  6F04,  Hyattsville.  MD 
20782.  telephone  (202)  674-6850. 

Dated:  February  4, 1997. 
Charles  F.  Schwan  m. 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

[FR  Doc.  97-3904  Filed  2-14-97;  8:45  am] 

BIUMG  COOe  4S10-3S-M 


Internal  Revenue  Service 
[PS-92-901 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  PS-92-90  (TD 
8395),  Special  Valuation  Rules 
(§§25.2701-2,  25.2701-4,  and 
301.6501(c)-l). 

DATES:  Written  comments  should  be 
received  on  or  before  April  21, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 


SUPPLEMENTARY  INFORMATION: 

Title:  Special  Valuation  Rules. 

0MB  Number:  1545-1241. 

Regulation  Project  Number:  PS-92- 
90. 

Abstmct:  Section  2701  of  the  hitemal 
Revenue  Code  allows  various  elections  ' 
by  family  members  who  make  gifts  of 
common  stock  or  partnership  interests 
and  retain  senior  interests  in  the  same 
entity.  This  regulation  provides 
guidance  on  how  taxpayers  make  these 
elections,  what  information  is  required, 
and  how  the  transfer  is  to  be  disclosed 
on  the  gift  tax  return  (Form  709). 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  25 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  496. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  coUecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  February  11. 1997. 
Gairick  R.  Shear, 

IBS  Reports  Clearance  Officer. 

IFR  Doc.  97-3947  Filed  2-14-97;  8:45  am) 

BILUNG  COOC  4S30-01-U 

[FI-34-91] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  FI-34-91  (TD 
8396).  Conclusive  Presumption  of 
Worthlessness  of  Debts  Held  by  Banks 
(§1.166-2). 

DATES:  Written  comments  should  be 
received  on  or  before  April  21, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear.  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5569, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Conclusive  Presumption  of 
Worthlessness  of  Debts  Held  by  Banks. 

OMB  Number:  1545-1254. 

Regulation  Project  Number:  FI-34-91. 

Abstract:  Section  1.166-2(d)(3)  of  this 
regulation  allows  a  bank  to  elect  to 
determine  the  worthlessness  of  debts  by 
using  a  method  of  accounting  that 
conforms  worthlessness  for  tax  purposes 
to  worthlessness  for  regulatory 
purposes,  and  establish  a  conclusive 
presumption  of  worthlessness.  An 
election  under  this  regulation  is  treated 
as  a  change  in  accounting  method. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 


Estimated  Number  of  Respondents: 
200. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  50. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conunents 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  11. 1997. 
Garrick  R.  Shear, 
IBS  Reports  Clearance  Officer. 
IFR  Doc.  97-3948  Filed  2-14-97;  8:45  am) 

BILLING  CODE  4nO-01-U 


PNTL-21-01] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  fhis 
opportunity  to  comment  on  proposed 


and/or  continuing  infoonation 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  temporary  and  final  regulation, 
INTL-21-91  (TD  8656),  Section  6662— 
Imposition  of  the  Acciu^acy-Related 
Penalty  (§1.6662-6). 
DATES:  Written  comments  should  be 
received  on  or  before  April  21, 1997  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R,  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5569, 11  ll  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Section  6662— Imposition  of  the 
Accuracy-Related  Penalty. 

OMB  Number:  1545-1426. 

Regulation  Project  Number:  INTL-21- 
91. 

Abstract:  These  regulations  provide 
guidance  on  the  accuracy-related 
penalty  imposed  on  underpayments  of 
tax  caused  by  substantial  and  gross 
valuation  misstatements  as  defined  in 
Internal  Revenue  Code  sections  6662(e) 
and  6662(h).  Under  section  1.6662-6(d) 
of  the  regulations,  an  amount  is 
excluded  from  the  penalty  if  certain 
requirements  are  met  and  a  taxpayer 
maintains  documentation  of  how  a 
transfer  price  was  determined  for  a 
transaction  subject  to  Code  section  482. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  OMB 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.500. 

Estimated  Time  Per  Respondent:  8 
hours,  3  minutes. 

Estimated  Total  Annual  Burden 
Hours:  20,125. 

.  The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained^s  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  cdnRdential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  February  11. 1997. 
Garrick  R.  Sbear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-3949  Filed  2-14-97;  8:45  am| 
BILUNQ  COOC  4«30-01-U 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AB99 

Training  of  Lessee  and  Contractor 
Employees  Engaged  in  Oil  andtSas 
and  Sulphur  Operations  in  the  Outer 
Continental  Shelf  (OCS) 

Correction 

In  rule  document  97-2721  beginning 
on  page  5320,  in  the  issue  of 


Wednesday,  February  5, 1997,  make  the 
following  corrections: 

1.  On  page  5320,  in  the  third  column, 
the  subagency  name  was  inadvettently 
omitted  and  should  read  as  set  forth  in 
the  heading. 

2.  On  the  same  page,  in  the  same 
column,  in  the  SUMMARY,  in  the  first 
line,  "Their"  should  read  "This". 

3.  On  page  5321,  in  the  third  column, 
in  the  last  line,  "environment,"  should 
read  "environment;". 

$250,214    [Convctad] 

4.  On  page  5324,  both  the  "Well 
Control  Transition"  table  and  the 
"Production  Transition"  table  should 
read  as  set  forth  below: 


Well  Control  Transition 


If  your  employees 


A.  Completed  a  basic  course  on  or  after  March  7, 1996  or 

B.  Completed  a  basic  course  before  March  7, 1996. 


Then  the  employees  must 


A.  Complete  an  appropriate  basic  course  within  2  years  to  maintain 
certification,^  or 

B.  Complete  an  appropriate  basic  course  by  March  9, 1998.2 


'Example  A:  If  the  effective  date  of  this  regulation  is  November  1,  1996.  and  your  employees  completed  a  basic  course  in  Drilling  and 
Worfcover/Completton  well  control  on  December  9.  1995,  your  employees  must  complete  a  basic  Drilling  and  Woricover/Completion  well-control 
course  by  Decembers,  1997.  ,      ^      ^  ,.,  ..  c        • 

2  Example  B:  If  the  effective  date  of  this  regulation  is  November  1.  1996,  and  your  employees  completed  a  basic  course  in  Well  Servicing 
[snubbtng  option]  well  control  on  November  15,  1994,  your  employees  must  complete  a  basic  course  in  Well  Sen/icing  [snubbing  option)  by  No- 
vember 1,  1997. 


PRODUCTION  TRANSITION 

If  your  employees 

Then  your  employees  must 

A.  Completed  a  basic  course  on  or  after  September  7.  1 995,  or 

B.  Completed  a  basic  course  before  September  7, 1995 

A.  Complete  a  basic  course  within  3  years  to  maintain  certification,  or 

B.  Complete  a  basic  course  by  September  7,  1998. 

S  250.228    [Connected] 

5.  On  page  5326,  in  the  second 
column,  in  §  250.228(a)(4)(i),  in  the 
second  line,  "three"  should  read  "tree". 

6.  On  the  same  page,  in  the  same 
column,  in  §250.228(a)(4)(iii), 
"recognizes"  should  read  "recognize" 
and  "sings"  should  read  "signs". 

$250,229    [Corrected] 

7.  On  the  same  page,  in  the  "Well 
Control"  table,  in  the  third  line,  "vales" 
should  read  "valves". 


8.  On  page  5328.  in  the  same  table,  in 
entry  33.,  in  the  6th  line,  "hosit"  should 
read  "hoist". 

9.  On  the  same  page,  in  the  same 
table,  in  the  same  entry,  in  the  12th  line, 
"fulid"  should  read  "fluid". 

BILLING  COOE  1SOM1-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  293. 351, 430.  and  531 
RIN  3206-AH32 

Reduction  in  Force  and  Performance 
Management 

Correction 

In  proposed  rule  document  97-2686, 
begiiming  on  page  5174,  in  the  issue  of 
Tuesday,  February  4, 1997,  make  the 
following  correction: 
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§293.404    [Corrected] 

On  page  5178,  in  the  third  column,  in 
the  last  line,  "generally  records"  should 
read  "generally  not  permanent  records". 

BILLMQ  CODE  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  119 

[Docket  No.  28154;  Notice  No.  97-1] 

RIN  2120-AG26 

Operating  Requirements:  Domestic, 
Fiag,  Suppiementai,  Commuter,  and 
On-Demand  Operations:  Editorial  and 
Other  Changes 

Correction 

In  proposed  rule  dociunent  97-2024 
beginning  on  page  5076  in  the  issue  of 
Monday,  February  3, 1997  make  the 
following  correction: 

f  119,5    [Corrected] 

On  page  5086,  in  the  third  column, 
the  section  heading  number  should  read 
as  set  forth  above. 

MUmO  CODE  1S0641-0 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

50CFRPart18 
Rm  1018-AD04 

Importation  of  Polar  Bear  Trophies 
From  Canada  Under  the  1994 
Amendments  to  the  Marine  Mammal 
Protection  Act 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rvile. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  establishes  application 
requirements,  permit  procedures,  and  a 
fee  for  the  issuance  of  permits  to  import 
trophies  of  polar  bears  {Ursus 
maritimus)  sport  hunted  in  Canada, 
including  bears  taken  before  the 
enactment  of  the  1994  Amendments. 
The  Northwest  Territories  (NWT)  is 
the  only  area  in  Canada  that  currently 
allows  sport  hunting.  The  Service  finds 
that  the  NWT  polar  bear  management 
program  meets  the  general  criteria  in  the 
Marine  Mammal  Protection  Act 
(MMPA)  and  approves  specific 
populations  when  provisions  are  in 
place  to  be  consistent  with  the 
International  Agreement  on  the 
Conservation  of  Polar  Bears 
(International  Agreement)  and  ensure 
the  maintenance  of  the  affected 
population  at  a  siistainable  level.  The 
Service  intends  these  findings  to  be 
efiiective  for  multiple  sport-hunting 
seasons  pending  review  as  required 
under  the  MMPA. 

DATES:  This  rule  is  effective  March  20, 
1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kenneth  Stansell,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive, 
Arlington,  Virginia  22203,  telephone 
(703)  358-2093;  fax  (703)  358-2281. 
SUPPLEMENTARY  MFORMATKM:  On  April 
30, 1994,  Congress  amended  the  MMPA 
to  allow  for  the  issuance  of  permits  to 
import  sport-bunted  trophies  of  polar 
bears  legally  taken  by  the  applicant 
while  himting  in  Canada.  At  the  present 
time,  Canada  is  the  only  coimtry  that 
allows  non-residents  to  harvest  polar 
bears  through  a  regulated  sport-hunting 
program.  Prior  to  the  1994 
Amendments,  the  MMPA  required  those 
seeking  authority  to  import  polar  bear 
trophies  from  Canada  to  obtain  a  waiver 
of  the  MMPA's  moratoriimi  on 
importing  marine  mammals.  The 
Amendments  provide  for  development 
of  regulations  to  authorize  the  import  of 
sport-hunted  trophies  by  permit 
This  final  rule  establishes  the 
application  requirements,  permit 


procedures,  issuance  criteria,  permit 
conditioita,  and  issuance  fee  for  such 
permits  and  makes  the  legal  and 
scientific  findings  required  by  the 
MMPA.  Under  section  104(c)(5)(A)  of 
the  MMPA,  before  issuing  a  permit  for 
the  import  of  a  polar  bear  trophy,  the 
Service  must  make  a  finding  that  the 
applicant  legally  took  the  polar  bear 
while  hunting  in  Canada.  In 
consultation  with  the  Marine  Mammal 
Commission  (MMC)  and  after 
opportimity  for  public  comment,  the 
Service  also  must  make  the  following 
findings:  (A)  Canada  has  a  monitored 
and  eniforced  sport-hunting  program 
that  is  consistent  with  the  International 
Agreement;  (B)  Canada  has  a  sport- 
hunting  program  based  on  scientifically 
soimd  quotas  ensuring  the  maintenance 
of  the  affected  population  stock  at  a 
sustainable  level;  (C)  the  export  from 
Canada  and  subsequent  import  into  the 
United  States  are  consistent  with  the 
provisions  of  the  Convention  on 
International  Trade  in  Endangered 
Species  (CITES)  and  other  international 
agreements  or  conventions;  and  (D)  the 
export  and  subsequent  import  are  not 
likely  to  contribute  to  the  illegal  trade 
in  bear  parts. 

According  to  the  Committee  Rep(»t 
(H.R.  Rep.  No.  439, 103d  Cong.,  2d  Sess. 
(1994)),  Congress  placed  these 
provisions  in'  the  law  partly  to  ensure 
that  the  import  of  polar  bear  trophies 
into  the  United  States  would  not 
increase  himting  demand  in  Canada  that 
would  result  in  imsustainable  harvest 
levels.  The  Colnmittee  believed 
Canada's  polar  bear  management 
program  regulates  harvest  through  a 
quota  system  based  on  principles  of 
sustainable  yield  and  Canada  would 
base  any  increase  in  the  harvest  quota 
on  scientific  data  showing  the 
population  had  increased  to  such  an 
extent  as  to  support  an  increase  in  the 
quota. 

This  final  rule  provides  information 
on  polar  bear  biology  and  Canada's 
management  program  for  this  species. 
The  Service  discusses  each  of  the  legal 
and  scientific  findings  for  the  NWT  in 
relation  to  the  information  provided  and 
made  these  findings  in  consultation 
with  the  MMC  and  after  notice  and 
opfMjrtunity  for  public  comment. 

The  Service  consulted  with  the 
Canadian  wildlife  authorities  to  gather 
information  on  Canada's  program.  Based 
on  the  best  available  scientific 
information  on  polar  bear  populations 
in  Canada  and  current  information  on 
Canada's  management  program,  the 
Service  believes  its  findings  are 
consistent  with  section  104(c)(5)(A)  of 
the  MMPA. 


Application  Procedures 

Section  18.30  establishes  the 
application  requirements,  permit 
procedures,  issuance  criteria,  permit 
conditions,  and  fees  to  allow  for  the 
importation  of  polar  bear  trophies.  The 
applicant  also  must  meet  the  applicable 
requirements  in  50  CFR  Parts  13 
(General  permit  procedures),  14 
(Importation,  exportation,  and 
transportation  of  wildlife),  18  (Marine 
mammals),  and  23  (Endangered  species 
convention  (CITES)).  Thus,  for  example, 
all  sport-hunted  polar  bear  import 
permits  will  be  subject  to  the  conditions 
of  the  new  §  18.30(e),  as  well  as  the 
prohibitions  of  §  18.12(c)(1)  and  (2) 
regarding  the  import  of  pregnant  or 
musing  marine  mammals. 

To  ensure  the  requirements  are  met, 
the  sport  himter  must  submit  an 
application  to  the  Service's  Office  of 
Management  Authority.  The  application 
form  will  outline  the  general 
information  needed  for  permit 
processing  and  information  specific  to 
the  import  of  a  trophy  of  a  polar  bear 
taken  in  Canada.  "Iliis  includes 
information  indicating  that  the 
applicant  legally  himted  the  bear,  the 
sex  of  the  b^,  and  an  itemized 
description  of  the  polar  bear  parts  to  be 
imported  (e.g.,  one  female  polar  bear 
trophy  consisting  of  a  tanned  hide.  2.5 
m  head  to  tail  length,  with  claws 
attached  and  skull).  Inheritors  of 
trophies  taken  by  a  hunter  who  died 
prior  to  import  of  the  trophy  must 
provide  dociunentation  to  show  that  he 
or  she  is  the  lawful  heir. 

The  Service  recognizes  that  some 
applicants  may  wish  to  apply  for  an 
import  {>ermit  prior  to  sport  himting. 
The  Service  will  accept  such 
applications  for  processing  but  will  not 
issue  a  permit  until  the  applicant 
submits  the  permit  issuance  fee  of 
$1 ,000  and  any  information  that  may 
not  have  been  known  at  the  time  of 
application,  i.e.,  an  itemized  description 
of  the  polar  bear  parts,  sex  of  the  polar 
bear,  information  indicating  that  the 
applicant  legally  harvested  the  bear, 
certification  that  the  bear  was  not 
pregnant  or  nursing  (i.e.,  in  a  family 
group)  or  a  bear  constructing  or  in  a  den 
at  the  time  of  take,  documentation  to 
confirm  the  bear  was  not  pregnant  at  the 
time  of  take,  and  any  available 
documentation  to  indicate  the  bear  was 
not  taken  while  part  of  a  family  group. 

Definitioiis 

The  definitions  in  Parts  10, 18,  and  23 
of  50  CFR  apply  to  this  section. 

The  Service  defined  the  term  "sport- 
htmted  trophy"  to  specify  what  parts  of 
the  polar  bear  are  included  in  the  term 
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and  to  stipulate  that  the  permittee  may 
only  import  such  items  for  personal, 
noncommercial  use.  The  Service 
considered  the  House  Committee  Report 
(H.R.  Rep.  No.  439, 103d  Cong.,  2d  Sess. 
(1994))  in  developing  the  definition. 
The  report  states  that  "Trophies 
normally  constitute  the  hide,  hair,  skull, 
teeth,  and  claws  of  the  animal,  that  can 
be  used  by  a  taxidermist  to  create  a 
mount  of  the  animal  for  display  or 
tanned  for  use  as  a  rug.  This  provision 
does  not  allow  the  importation  of  any 
internal  organ  of  the  animal,  including 
the  gall  bladder." 

The  definition  in  this  rule  includes 
parts  that  are  traditionally  considered 
trophy  items  for  personal  display  and 
excludes  items  such  as  clothing  and 
{ewelry.  Since  the  definition  includes 
skull,  teeth,  bones,  and  baciUum  (penis 
bone),  the  Service  points  out  that  these 
items  must  be  marked  in  accordance 
with  marking  requirements  for  loose 
parts  under  the  laws  and  regulations  of 
Canada  and  the  United  States 
(818.30(e)(7)). 

The  terms  and  conditions  of  the 
import  permit  govern  the  subsequent 
use  of  the  trophy,  outlining  that  even 
after  import  the  permittee  may  only 
alter  and  use  the  trophy  in  a  manner 
consistent  with  the  definition  of  a  sport^ 
hunted  trophy. 

The  Service  defined  the  term 
"management  agreement"  for  the 
purposes  of  this  rule  to  mean  a  written 
agreement  between  parties  that  share  a 
polar  bear  population  which  describes 
what  portion  of  the  harvestable  quota 
will  be  allocated  to  each  party  and  other 
measures  that  may  be  taken  for  the 
conservation  of  the  population,  such  as 
harvest  seasons,  sex  ratio  of  the  harvest, 
and  protection  of  females  and/or  cubs. 

Review  by  the  Marine  Mammal 
Commission 

The  MMPA  requires  the  Service  to 
make  the  specific  findings  outlined  in 
section  104(c)(5)(A]  in  considtation  with 
the  MMC,  an  independent  Federal 
agency  with  statutory  authority  to  make 
recommendations  pursuant  to  Title  II  of 
the  Act.  On  November  9, 1995,  the 
MMC,  in  consultation  with  its 
Committee  of  Scientific  Advisors, 
provided  the  Service  substantive 
comments  on  the  proposed  rules.  The 
Service  carefully  evaluated  this  advice, 
clarified  some  information  with  the 
Canadian  Wildlife  Service  (CWS)  based 
on  the  advice,  and  considered  the 
information  in  making  the  decisions  in 
this  final  rule! 


Procedures  for  Issuance  of  Permits  and 
ModificatioB,  Suspension,  or 
Revocation  of  Pennits 

The  general  procedures  to  be  followed 
for  issuance,  modification,  suspension, 
or  revocation  of  permits  are  set  forth  in 
50  CFR  Part  13  and  18.33.  Section  18.33 
outlines  the  application  procedures 
required  by  section  104(d)  of  the 
MMPA.  When  Congress  added  section 
104(c)(5)  to  the  MMPA  to  allow  for 
issuance  of  permits  to  import  polar  bear 
trophies,  they  did  not  exempt  polar  bear 
applications  from  the  procedures  in 
section  104(d]  that  require  the  Service  to 
publish  a  notice  of  each  permit 
application  in  the  Federal  Register  for 
a  30-day  pubUc  comment  period. 

Issuance  Criteria 

Before  the  Service  can  issue  a  permit, 
the  Service  must  consider  the  issuance 
criteria  of  this  section  in  addition  to  the 
general  criteria  in  50  CFR  13.21.  The 
first  issuance  criterion  provides  that  the 
specimen  is  ineligible  for  a  permit  if  the 
applicant  already  imported  it  into  the 
United  States  without  a  permit  or  if  the 
Federal  government  seized  it  fornllegal 
import. 

The  second  and  third  issuance  criteria 
specify  what  parts  quaUfy  imder  the 
definition  as  a  sport-hunted  trophy  and 
stipulate  who  can  be  the  applicant.  The 
floor  debate  in  the  House  of 
Representatives  (140  Cong.  Rec.  H2725, 
April  26, 1994]  emphasized  that  the 
intent  of  Congress  was  to  limit  import 
of  polar  bear  trophies  to  the  himter  who 
actually  took  the  polar  bear  and  who 
desires  to  import  the  trophy.  If  an 
individual  who  legally  took  a  polar  bear 
dies  prior  to  the  import,  however,  the 
heirs  pf  that  person's  estate  coidd  apply 
for  an  import  permit.  * 

The  Service  took  the  next  issuance 
criteria  directly  from  the  language  of  the 
law  at  section  104(c)(5)(A)(I)-{iv)  and 
addresses  determinations  in  regard  to 
these  criteria  in  the  section  on  legal  and 
scientific  findings. 

Permit  Conditions 

The  general  permit  conditions  in  Part 
13  of  this  subchapter  apply.  In  addition, 
every  permit  issued  is  subject  to  the 
conditions  currently  in  the  regulations 
for  marine  mammal  permits  at 
§  18.31(d).  These  conditions  require  the 
permittee  or  an  agent  to  possess  the 
original  permit  at  the  time  of  import  and 
to  ensure  a  duplicate  dopy  of  the  permit 
is  attached  to  the  container  that  holds 
the  polar  bear  specimen  while  in  storage 
or  transit. 

This  rule  adds  eight  conditions  that 
help  the  Service  make  the  legal  and 
scientific  findings  required  by  the 


MMPA.  These  conditions  specify  that 
the  permittee:  may  not  import  internal 
organs  of  the  polar  bear,  may  not  alter 
and  use  the  trophy  except  in  a  maimer 
consistent  with  the  definition  of  a  sport- 
hunted  polar  bear  trophy  even  after 
importing  the  trophy;  may  not  import  a 
polar  bear  that  was  a  nursing  bear  or  a 
female  with  such  a  bear  (i.e.,  in  a  family 
group),  a  bear  in  a  den  or  moving  into 
a  den,  or  a  pregnant  female,  at  the  time 
of  take;  must  ensure  the  import  of  a 
trophy  is  accompanied  by  a  QTES         » 
export  permit  or  re-export  certificate*, 
must  import  the  trophy  through  a 
designated  port,  except  for  full  mounts 
when  accompanied  with  an  exception  to 
designated  port  permit:  must  import  all 
parts  of  the  trophy  at  the  same  time; 
must  ensure  the  hide  is  permanently 
tagged  and  parts  marked;  and  if  the  tag 
is  lost,  must  present  the  trophy  to  the 
Service  for  retagging  in  a  timely  manner. 

Duration  of  Permits 

The  Service  designates  the  duration  of 
the  permit  on  the  face  of  the  permit. 
Permits  for  the  import  of  sport-hunted 
polar  bear  trophies  will  be  valid  for  no 
longer  than  one  year,  a  timeframe  that . 
should  allow  for  the  import  to  occiir. 

Fees 

The  MMPA  requires  the  Director  to 
estabhsh  and  charge  a  reasonable 
issuance  fee  for  polar  bear  trophy 
import  pennits.  The  Service  can  issue 
the  permit  only  after  the  appUcant  has 
paid  the  issuance  fee  which  is  due  upon 
notice  that  the  Service  has  approved  the 
application.  The  issuance  fee  is  in 
addition  to  the  standard  permit 
processing  fee  of  $25  that  is  required  at 
the  time  of  application  in  accordance 
with  50  CFR  13.11(d). 

The  Service  set  the  issuance  fee  at 
$1,000.  The  Committee  Report  outlined 
that  the  Committee  considered  a 
reasonable  fee  to  range  from  $250  to 
$1,000.  The  Service  believes  this  level 
of  fee  is  appropriate  given  the  use  of 
such  funds  for  polar  bear  conservation. 

The  MMPA  further  requires  the 
Service  to  use  all  of  the  issuance  fee  for 
polar  bear  conservation  programs 
conducted  in  Alaska  and  Russia  under 
section  113(d)  of  the  MMPA.  The 
United  States  has  concern  for  polar  bear 
conservation  worldwide,  as  shown  by 
adoption  of  the  International 
Agreement.  The  population  shared 
between  Alaska  and  Russia  is  of 
particular  concern  in  hght  of  renewed 
interest  in  polar  bear  bunting  in  Russia 
and  the  need  for  a  well  monitored  and 
enforced  conservation  program  in  that 
country. 
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Scientific  Review 

The  MMPA  required  the  Service  to 
undertake  a  scientific  review  of  the 
impact  of  the  issuance  of  import  permits 
on  the  polar  bear  populations  in  Canada 
within  2  years  from  the  enactment  of  the 
MMPA,  that  was  by  April  30, 1996.  Due 
to  the  time  it  has  taken  to  develop  the 
final  rule,  the  Service  is  setting  the 
timeframe  for  this  review  as  2  years 
from  the  efi^ective  date  of  the  final  rule. 

The  review  provides  for  the 
monitoring  of  the  effects  of  permit 
issuance  on  Canada's  polar  bear 
populations  and  a  means  to  giiarantee 
the  cessation  of  imports  should  there  be 
an  indication  of  a  significant  adverse 
impact  on  the  sustainability  of  the 
Canadian  populations.  The  Service  is 
not  defining  the  phrase  "significant 
adverse  impact"  at  this  time  but 
considers  the  intent  of  the  1994 
Amendments  was  to  require  the  Service 
not  to  issue  trophy  permits  if  the 
issuance  of  such  permits  was  negatively 
afiiecting  the  sustainability  of  Canada's 
polar  bear  populations.  Congressman 
Jack  Fields,  during  the  House  of 
Representatives  floor  debate  on  the  1994 
Amendments  stated,  "A  significant 
adverse  impact  means  more  than  a 
simple  decrease,  ordinary  fluctuation,  or 
normal  change  in  the  population  cycle. 
A  decline  should  not  be  considered 
significant  if  the  decline  is  of  short   - 
duration,  affects  a  minuscule  percentage 
of  the  population,  or  does  not  jeopardize 
the  sustainability  of  the  si>ecies  in  the 
long  term.  The  decrease  must  be  proven 
to  be  directly  related  to  the  trophy 
imports  by  sport  hunters  and  of  such  a 
magnitude  as  to  warrant  suspension  of 
those  imports.  Even  so,  the  issuance  of 
permits  should  not  be  suspended  unless 
Canada  does  not  reduce  the  harvest 
quota  in  response  to  this  decline."  (140 
Cong.  Rec.  H2725.  April  26,  1994) 

The  MMPA  requires  the  Service  to 
base  the  review  on  the  best  scientific 
information  available  and  solicit  public 
comment.  The  final  report  must  include 
a  response  to  such  public  comment.  The 
Director  must  not  issue  permits 
allowing  for  the  import  of  polar  bears 
taken  in  Canada  if  the  Service 
determines,  based  on  such  review,  that 
the  issuance  of  permits  is  having  a 
significant  adverse  impact  on  the  polar 
bear  populations  in  Canada. 

Following  the  mandatory  review  of 
the  impact  of  the  issuance  of  permits  on 
Canadian  polar  bear  populations,  the 
Director  may  conduct  subsequent 
annual  reviews.  If  the  Director  does 
undertake  a  review,  the  MMPI  requires 
that  the  Service  complete  the  review  by 
January  31.  The  Director  may  not  refuse 


to  issue  permits  solely  on  the  basis  that 
the  Service  did  not  complete  the  review 
by  January  31.  However,  the  Director 
may  refuse  to  issue  permits  if  the 
Service  cannot  make  the  legal  and 
scientific  findings  as  described  below. 

Consideration  of  Population  Stocks 
Under  the  MMPI 

The  language  in  the  MMPI  refers  to 
both  an  "affected  population  stock"  and 
"affected  population  stocks,"  raising  the 
question  of  whether  the  Service  needs  to 
make  the  findings  on  one  population  for 
the  whole  of  Canada  or  on  each  of  the 
12  identified  population  stocks. 
Canada's  polar  bears  have  alternatively 
been  described  in  terms  of  management 
units,  subpopulations,  or  populations. 
Discussions  of  polar  bears  frequently 
use  inconsistent  terms.  For  example, 
one  summary  at  the  Polar  Bear 
Specialist  Group  (PBSG)  1993  meeting 
referred  to  polar  bears  in  terms  of  a 
"circimipolar  population,"  as 
"Canadian  populations,"  and  "world's 
polar  bear  sub-populations"  (PBSG 
1995). 

Section  3(11)  of  the  MMPA  defines 
the  term  "population  stock"  as  "a  group 
of  marine  mammals  of  the  same  species 
or  smaller  taxa  in  a  common  spatial 
arrangement,  that  interbreed  when 
mature."  The  decision  to  consider  a 
segment  as  a  distinct  population 
includes  relative  discreteness  of  the 
grouping  in  relation  to  the  whole,  i.e., 
whedier  the  population  is  markedly 
separate  from  other  populations  as  a 
consequence  of  physical,  physiological, 
ecological,  or  biological  factors. 

There  have  been  difficulties  in 
consistently  defining  population  stocks 
for  many  marine  species  under  the 
MMPA.  Dr.  Barbara  Taylor  (1995)  in  a 
NMFS  administrative  report  pointed  out 
that  although  the  definition  of 
population  remains  elusive,  it  can  be 
critical  to  good  management.  She 
asserted  that  "population  stock"  in  the 
MMPA  has  bodi  a  biological  and 
management  meaning.  In  her 
discussion.  Dr.  Taylor  contended  that 
two  populations  should  be  managed 
separately  if  interchange  is  low  as  there 
are  potentially  strong  negative  effects  of 
treating  large  areas  as  single  populations 
when  mortality  is  concentrated  in  small 
areas.  Dr.  Taylor  also  suggested  that 
"maintaining  the  range  of  a  species 
meets  the  MMPA  objective  of 
maintaining  marine  mammals  as 
significantly  functioning  elements  of 
their  ecosystems." 

Canada's  management  program  for 
polar  bear  recognizes  12  discrete 
populations  with  a  set  quota  for  human- 


caused  mortality  specific  to  each 
population.  Canada  recognizes  that  it  is 
important  when  delineating  populations 
for  effective  management  to  consider 
geographic  barriers,  distribution, 
abimdance,  rate  of  exchange, 
recruitment,  and  mortality.  Harvest  data 
and  scientific  research  have  provided 
information  to  show  that  each 
population  is  relatively  closed,  with  a 
clear  core  area  and  minimal  overlap.  A 
recent  publication  l)y  Bethke  et  al. 
(1996)  provides  information  on  the 
manner  in  which  the  NWT  populations 
are  delineated,  including  methods  and 
types  of  statistical  analyses  involved. 
Lee  and  Taylor  (1994)  summarized 
information  on  harvest  data  and 
practices. 

Since  harvest  data  and  scientific 
research  of  Canada's  polar  bears  have 
provided  information  to  show  that 
interchange  between  populations  is  low 
and  human-caused  mortality  is 
concentrated  within  localized  areas,  the 
Service  believes  the  management  of 
polar  bears  in  Canada  as  discrete 
populations  is  consistent  with  the  term 
"population  stock"  as  used  in  the 
MMPA  and  helps  to  ensure  the 
maintenance  of  the  polar  bear 
throughout  its  range-in  Canada.  Thus, 
the  Service  looked  at  whether  it  could 
make  the  required  findings  of  the 
MMPA  for  each  of  Canada's  12  polar 
bear  populations. 

Papulatitm  Status  and  Distribution 

Although  polar  bears  occur  in  most 
ice-covered  areas  of  the  Arctic  Ocean 
and  adjacent  coastal  land  areas,  their 
distribution  is  not  continuous.  They  are 
most  abundant  along  the  perimeter  of 
the  polar  basin  for  120  to  180  miles  (200 
to  300  kilometers)  offshore.  The  primary 
prey  of  polar  bears  is  the  ringed  seal 
[Phoca  hispida],  followed  by  the 
bearded  seal  (Erignathus  barbatus),  with 
the  relative  abundance  of  seals  affecting 
the  distribution  of  polar  bears.  The  long- 
term  distribution  of  polar  bears  and 
seals  depends  on  the  availability  of 
habitat  which  is  influenced  by  seasonal 
and  annual  changes  in  ice  position  and 
conditions  (U.S.  Fish  and  Wildlife 
Service  (USFWS)  1995). 

It  is  estimated  that  there  are  21,000  to 
28,000  polar  bears  worldwide  (PBSG 
1995).  The  number  of  polar  bears  in 
Canada  is  estimated  at  13,120  and  is 
dispersed  among  12  relatively  discrete 
stocks  as  discussed  above  (Government 
of  the  Northwest  Territories  (GNWT) 
impublished  documents  on  file  with  the 
Service)  (Map  1). 
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Canada  initially  identified  the 
boundaries  of  polar  bear  populations 
based  on  geographic  featxues  using 
reconnaissance  surveys.  Over  time, 
Canada  has  confirmed  and  refined 
boundaries  through  scientific  research 
on  the  movement  of  polar  bears  (e.g., 
mark-recapture,  mark-kill  harvest  data, 
radio  tracking,  and  satellite  telemetry), 
local  knowledge  of  bear  movements, 
and  physical  fectors  afiiecting 
movements,  such  as  ice  formation  and 
location  of  polynyas  (i.e.,  areas  where 
ice  consistently  breaks  up  and  creates 
open  water  or  areas  where  ice  is 
refrozen  at  intervals  during  the  winter) 
(GNWT).  Canada  expects  to  revise 
boundaries  as  research  continues. 

The  boundaries  of  some  of  the  12 
populations  fall  outside  of  Canadian 
jiuisdiction.  Specifically,  extensive  east- 
west  movements  of  polar  bears  occur 
between  northwestern  Canada  and 
northern  Alaska,  while  in  eastern 
Canada  there  is  some  information  which 
demonstrates  movement  of  bears 
between  Canada  and  Greenland.  The 
extent  of  this  exchange  is  not  yet  clear. 

Reproductioa  and  SniriTal 

Polar  bears  are  intimately  associated 
with  Arctic  ice.  Based  oa  the 
unpredictability  in  the  structure  of 
Arctic  sea  ice  and  associated  availability 
of  food,  it  is  thought  that  adult  males  do 
not  defend  stable  territories  but  may 
instead  distribute  themselves  among 
difiiarent  sea  ice  habitats  at  the  same 
relative  densities  as  solitary  adult 
females  (Ramsay  and  Stirling  1986). 
Males  locate  females  that  are  ready  to 
breed  by  scent  and  tracks.  Polar  bears 
mate  while  on  the  sea  ice  from  late 
March  through  May,  with  implantation 
occurring  in  September.  They  typically 
fbnn  maternity  dens  in  drifted  snow  in 
late  October  and  November  and  cubs  are 
bmn  in  December  through  January 
(USFWS  1995). 

A  summary  of  research  data  on  the 
reproduction  and  survival  in  polar  bears 
is  given  in  Taylor  et  al.  (1987)  and 
Ramsay  and  Stirling  (1986).  Polar  bears 
have  a  low  birth  rate  and  exhibit  birth 
pulse  reproduction.  A  small  number 
breed  for  the  first  time  at  3  years  of  age 
and  slightly  more  at  4  years  of  age.  Most 
females  start  to  produce  yoimg  at  5  or 
6  years  of  age.  Cubs  remain  with  the 
fnnale  until  they  are  about  2.5  years 
old,  during  which  time  the  female 
avoids  associating  with  adult  males. 
This  results  in  a  skewed  sex  ratio,  with 
fewer  females  available  to  breed  in  any 
one  year  than  males  and  in  intrasexuaJ 
competition  among  males  for  access  to 
breeding  females.  When  the  cubs  are 
weaned,  the  female  is  again  ready  for 
breeding.  Some  females  lose  their  cubs 


before  weaning  and  are  available  for 
breeding  the  next  season.  Overall 
survival  rates  of  cubs,  adult  female 
survival  rates,  litter  siae,  and  litter 
production  rates  afiisct  the  number  of 
females  available  to  breed.  Females,  on 
the  average,  breed  every  3  years  and 
stop  reproducing  at  about  20  years  of 


Tjrpically,  each  litter  consists  of  two 
cubs  with  an  overall  50:50  sex  ratio. 
However,  due  to  mortality,  the  average 
litter  size  ranges  bom  1.58  to  1.87  in  the 
High  Arctic  populations  to  as  high  as 
2.0  in  Hudson  Bay.  The  first  year 
survival  rate  is  high  (0.70  to  0.85)   . 
because  of  the  long  period  of  female 
parental  care.  The  life  history  strategy  of 
the  polar  bear  is  typified  by  high  adidt 
survival  rates  (0.76  to  0.95)  (GNWT). 

Canada's  Polar  Bear  Management 
Program 

Polar  bears  occiu-  in  Canada  in  the 
Northwest  Territories,  in  the  Yukon 
Territory,  and  in  the  provinces  of 
Manitoba,  Ctatario,  Quebec,  and 
Newfoundland  and  Labrador  (Map  1). 
All  12  polar  bear  populations  lie  within 
or  are  shared  with  the  NWT.  The  NWT 
geographical  boimdaries  include  all 
Canadian  lands  and  marine 
environment  north  of  the  60th  parallel 
(except  the  Yukon  Territory)  and  all 
islands  and  waters  in  Hudson  Bay  and 
Hudson  Strait  up  to  the  low  water  mark 
of  Manitoba,  Ontario,  and  Quebec.  The 
ofishore  marine  areas  along  the  coast  of 
Newfoundland  and  Labrador  are  imder 
Federal  jiuisdiction  (GNWT). 

Although  Canada  manages  each  of  the 
12  populations  of  polar  bear  as  separate 
units,  there  is  a  somewhat  complex 
sharing  of  responsibilities.  While 
wildlife  management  has  been  delegated 
to  the  Provincial  and  Territorial 
Governments,  the  Federal  Government 
(Environment  Canada's  CWS)  has  an 
active  research  program  and  is  involved 
in  management  of  wildlife  populations 
shared  with  other  jurisdictions, 
especially  ones  with  other  nations.  In 
the  NWT,  Native  Land  Claims  resulted 
in  Co-management  Boards  for  most  of 
Canada's  polar  bear  populations. 

Canada  formed  the  Federal-Provincial 
Technical  and  Administrative 
Committees  for  Polar  Bear  Research  and 
Management  (PBTC  and  PBAC, 
respectively)  to  ensure  a  coordinated 
management  process  consistent  with 
interiial  and  international  management 
structures  and  the  International 
Agreement.  The  committees  meet 
annually  to  review  research  and 
management  of  polar  bears  in  Canada 
and  have  representation  from  all  the 
Provincial  and  Territorial  jurisdictions 
with  polar  bear  populations  and  the 


Federal  Government  Beginning  in  1984, 
members  of  the  Service  have  attended 
meetings  of  the  PBTC  and  biologists 
fix>m  Norway  and  Denmark  have 
attended  a  niunber  of  meetings  as  well. 
In  recent  years,  the  PBAC  meetings  have 
included  the  participation  of  non- 
government groups,  such  as  the 
Inuvialuit  Game  Coimdl  and  the 
Labrador  Inuit  Association  for  their 
input  at  the  management  level.  The 
annual  meetings  of  the  PBTC  provide 
for  continuing  cooperation  between 
jurisdictions  and  for  recommending 
management  actions  to  the  PBAC 
(Calvert  et  al.  1995). 

NWT  Polar  Bear  Management  Program 

The  GNWT  manages  polar  bears 
under  the  Northwest  Territories  Act 
(Canada).  The  1960  Order-in-Council 
granted  authority  to  the  Commissioner 
in  Council  (NWT)  to  pass  ordinances 
that  are  applicable  to  all  people  to 
protect  polar  bear,  including  the 
estabUshment  of  a  quota  system.  Ilie 
Wildlife  Act.  1988,  and  Big  Game 
Himting  Regulations  provide  supporting 
legislation  which  addresses  each  polar 
bear  population. 

Although  the  Inuvialuit  and  Nunavut 
Land  Claim  Agreements  supersede  the 
Northwest  Territories  Act  (Canada)  and 
-the  Wildlife  Act,  no  change  in 
management  consequences  for  polar 
bears  is  expected  since  the  GNWT 
retains  management  and  enforcement 
authority.  Under  the  umbrella  of  this 
authority,  polar  bears  are  now  co- 
managed  through  wildlife  management 
boards  made  up  of  Land  Claim 
Beneficiaries  and  Territorial  and  Federal 
representatives.  One  of  the  strongest 
aspects  of  the  program  is  that  the 
management  decision  process  is 
integrated  between  jurisdictions  and 
with  local  hunters  and  management 
boards.  A  main  feattue  of  this  approach 
is  the  development  of  Local 
Management  Agreements  between  the 
communities  that  share  a  population  of 
polar  bears.  Management  agreements  are 
in  place  for  all  NWT  populations. 
However,  in  the  case  of  populations  that 
the  NWT  shares  with  Quebec  and 
Ontario  (neither  of  which  is  approved 
under  the  criteria  specified  in  this  rule), 
the  management  agreement  is  not 
binding  upon  residents  of  commimities 
outside  of  NWT  jurisdiction. 

The  GNWT  uses  these  agreements  to 
develop  regulations  that  implement  the 
agreements.  In  addition  to  regulations  to 
enforce  the  agreements,  there  is  strong 
incentive  to  comply  with  the 
management  agreements  since  they  are 
developed  co-operatively  between  the 
government  and  the  resource  users  who 
directly  benefit  from  the  commitment  to 
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long-term  maintenance  of  the 
population.  The  interest  and  willingness 
of  members  of  the  commimity  to 
conform  their  activities  to  observe  the 
law  reinforces  other  law  enforcement 
measures.  Regulations  specify  who  can 
hunt;  season  timing  and  length;  age  and 
sex  classes  that  can  be  hunted;  and  the 
total  allowable  harvest  for  a  given 
population  in  Polar  Bear  Management 
Areas.  The  Department  of  Renewable 
Resources  (DRR)  has  officers  to  enforce 
the  regulations  in  most  commimities  of 
the  NWT.  The  officers  investigate  and 
prosecute  incidents  of  violation  of 
regulations,  kills  in  defense  of  Ufe,  or 
exceeding  a  quota. 

Harvest  of  Polar  Bears 

The  himting  of  polar  bears  is  an 
important  part  of  the  culture  and 
economy  of  indigenous  peoples  of  the 
Arctic  (PBSG  1995).  Canada  first 
imposed  a  hunting  season  in  1935; 
restricted  hunting  opportimities  to 
Native  people  in  1949;  and  introduced 
quotas  for  polar  bears  in  1967.  The 
harvest  of  polar  bears  was  almost  700  in 
1967/68,  but  dropped  dramatically  with 
the  introduction  of  quotas.  The  largest 
increase  occurred  in  the  1978/79  season 
when  the  quota  was  increased  by  12 
percent  (Lee  et  al.  1994). 

There  often  are  a  number  of 
commimities  within  the  boundaries  of 
each  polar  bear  population.  The  total 
sustainable  harvest  for  each  population 
is  divided  among  communities  that 
harvest  polar  bears  within  the 
population  boundaries.  The  resulting 


portions  are  referred  to  as  the  settlement 
quotas.  When  agreement  on  a 
community's  settlement  quota  has  been 
reached,  that  number  of  tags  are 
provided  each  year  to  the  Hunters'  and 
Trappers'  Organizations  or  Associations 
or  Committees  (HTO).  Some 
communities  may  hold  quota  tags  for 
several  separate  populations  within 
their  traditional  himting  area,  but 
communities  may  use  tags  only  for  the 
population  for  which  the  tags  are  issued 
(GNWT). 

The  GNWT  does  not  administer  sport 
hunting  separately  from  other  polar  bear 
harvesting.  An  agent  or  broker  usually 
arranges  the  polar  bear  sport  hunts.  In 
general,  the  agent  or  broker  contacts  the 
community's  HTO  to  arrange  for  the 
hunt  including  the  acquisition  of  a 
hunting  license  and  tag  for  the  hunter. 
If  the  community  has  not  already 
decided  what  portion  of  its  quota,  if 
any,  to  designate  for  sport  hunters,  the 
HTO  representative  presents  all  requests 
for  sport-hunting  tags  at  a  community 
meeting.  The  community  decides  on  the 
number  of  tags  designated  for  sport 
himting.  The  tag  cannot  be  resold  or 
used  by  other  sport  hunters.  In  most 
cases  the  DRR  officer  retains  the  polar 
bear  tags  for  sport  hunts  and  provides 
them  to  the  hunters.  In  a  few  cases,  the 
HTO  representative  retains  the  tags  and 
provides  them  to  the  hunters  (GNWT). 

There  is  substantial  economic  return 
to  the  community  from  sport  hunts.  The 
potential  value  of  the  actual  hunt  cost 
in  1993/94  in  Parry  Channel  for  one 
polar  bear  was  $18,500  (US)  with  80 


percent  of  the  money  staying  in  the 
community.  However,  only  a  few 
communities  currently  take  part  in  sport 
hunts  as  it  reduces  hunting 
opportimities  for  local  hunters  (GNWT). 
Table  1  summarizes  the  number  of  sport 
hunts  that  occurred  in  the  different 
populations  in  the  NWT  for  the  1992/93 
and  1993/94  seasons.  Overall,  the 
number  of  quota  tags  used  for  sport 
hunting,  including  unsuccessful  hunts, 
compared  to  the  total  known  kill  in  the 
NWT  averaged  10.9  percent  for  the 
1989-1994  hunting  seasons  (Table  2). 

Sport  hunting  for  polar  bears  began  in 
the  NWT  in  1969/70  with  three  hunts 
and  gradually  increased  (GNWT).  Over 
the  five  seasons  between  1989-1994  the 
total  number  of  sport  hunts  ranged  from 
37  to  66  (Table  2).  All  sport  hunts  are 
subject  to  certain  restrictions.  Sport 
hunts  must  be  conducted  under 
Canadian  jurisdiction  and  guided  by  a 
Native  hunter.  In  addition, 
transportation  during  the  hunt  must  be 
by  dog  sled,  the  tags  must  come  from 
the  community  quota,  and  tags  from 
unsuccessful  sport  hunts  may  not  be 
used  again. 

The  success  rate  of  a  sport  hunt  is 
relatively  high.  The  1989-1994  seasons 
are  characterized  by  success  rates  of  76 
to  84  percent  (Table  2),  although  the 
success  rate  does  vary  between 
populations  (Table  1).  Sport  hunters 
typically  select  trophy  animals,  usually 
large  adult  males.  For  example,  in  the 
1993/94  hunting  season,  79  percent  of 
polar  bears  taken  as  sport-hunting 
trophies  were  male  (Table  1). 


Table  i  .—Statistics  for  Polar  Bear  Sport  Hunting  in  the  NWT  for  Populations  Identired  as  Southern 
Beaufort  Sea  (SB),  Northern  Beaufort  Sea  (NB),  Queen  Elizabeth  Islands  (QE),  Parry  Channel  (PC), 
Baffin  Bay  (BB),  Gulf  of  Boothia  (GB),  and  Foxe  Basin  (FB) 


1993/94  Season 

1992/93  Season 

Population 

■ 

Number 
Idiled  (num- 
ber not  suo- 

cessfuO 

Sport  hunt 

percent  of 

total 

Percent 
male 

Number 
KHIed  (num- 
ber not  suo- 

cessfuO 

Percent  of 
total 

SB 

3    (3) 
2    (3) 
0    (1) 
26    (2) 
5    (0) 
7    (3) 
5    (2) 

9.7 

8.1 

1.6 

45.2 

8.1 

16.1 

11J 

67 
100 

85 
80 
66 
40 

1    (0) 
1    (1) 

1  (0) 
22    (2) 

2  (1) 
4    (1) 
0    (1) 

27 

NB. 

5.4 
27 

PC  ......... ; 

BB 

GB 

FB  

64.9 
8.1 

13.5 
2.7 

Total _ 

48    (14) 

79 

31    (6) 

"■ 

Table  2.— Summary  of  Sport  Hunt  Kills  In  NWT 


Season 

Total  sport 
hunt 

Number 
killed  (per- 
cent suc- 
cess) 

Known  total 
IdlinNWT 

Percent 

total  sport 

huntta 

known  kil  in 

NWT 

1989/90 „ 

60 
66 

48    (80) 
50    (76) 

537 
490 

11.2 

199(y91 

13.5 
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Table  2.— Summary  of  Sport  Hunt  Kills  In  NWT— Continued 


Season 

Total  sport 
hunt 

Number 
killed  (per- 
cent suc- 
cess) 

Known  total 
kin  in  NWT 

Percent 
total  sport 

hunt  to 

known  klN  in 

NWT 

1991/92 „ 

1992« 

1993/94 

48 
37 
62 

39    (81) 
31    (84) 
48    (77) 

549 
506 

432 

a7 

73 

14.4 

Aysrage ~ „ 

109 

Legal  ami  Scientific  Findings  and 
Stunmary  of  Applicable  Infbrmatian 

Cuirently,  only  the  GNWT  allows  the 
sport  hunting  of  polar  bears.  The 
Service  reviewed  the  available  scientific 
and  management  data  for  each  of  the  12 
populations  contained  wholly  or  partly 
within  the  NWT  and  made  finrfing*  to 
approve  populations  on  an  aggregate 
basis  when  the  criteria  of  section 
104(c)(5)(A)  were  met.  The  Service 
intends  these  findings  to  apply  to  bears 
taken  in  multiple  harvest  seasons,  but 
can  consider  new  information  that  may 
audct  the  findings  at  any  time.  If  the 
Service  determines  by  new  information 
that  the  finding(s)  are  no  longer 
supported,  the  Service  must  stop  issuing 
import  permits  for  sport-hunted 
trophies  from  afiiscted  polar  bear 
populatian(s)  following  consuhatian 
with  the  MMC  and  after  notice  and 
opportunity  for  public  comment 

The  Service  deferred  malring  a 
decision  on  the  remaining  populations 
until  further  scientific  and  management 
data  become  available.  Upon  receipt  of 
substantial  new  information,  the  Service 
will  puUidi  a  proposal  for  public 
comment  and  consult  with  the  Marine 
Mammal  Commission.  Any  popiilation 
found  to  meet  all  the  criteria  will  be 
added  to  the  list  in  §  18.30(i)(l). 

A.  Leg/al  Take 

1.  Finding 

The  Service  finds  that  the  GNWT  has 
a  management  program  that  ensures 
hunters  are  taking  polar  bears  legally. 
This  program  includes  the  use  of 
hunting  licenses;  quota  tags;  DRR 
officers  in  communities;  collection  of 
biological  samples  from  the  trophy  and 
collection  of  data  from  the  hunter,  a 
regulated  tannery;  a  computerized 
tracking  system  for  licenses,  permits 
and  tags:  and  an  export  permit 
requirement  to  export  the  trophy  frx>m 
the  NWT  to  other  provinces.  This  is  all 
within  the  context  of  the  laws, 
regulations,  and  co-management 
agreements  discussed  earlier. 

Under  the  1994  Amendments  the 
Service  can  issue  permits  only  after  the 


apphcant  submits  proof  that  he  or  she 
took  the  polar  bear  legally.  The  Service 
will  accept  one  of  several  different 
forms  of  dociunentation,  as  detailed  in 
the  regulations  at  §  18.30(a)(4). 

2.  Discussion  of  Legal  Take 

As  described  above,  the  agent  or 
broker  usually  obtains  the  hunting 
license  and  tag  for  the  himter.  Once  the 
hunter  has  taken  a  polar  bear,  the  DRR 
officer  affixes  a  tag  to  the  hide  and 
collects  biological  samples.  Polar  bear 
tags  are  metal,  designed  for  one-time 
use,  and  stamped  with  the  words  polar 
bear,  an  identification  number,  and  the 
harvest  year.  The  identification  number 
in  combination  with  the  harvest  year 
idoxtifies  the  community  to  which  the 
tag  was  assigned.  If  a  tag  is  lost  prior  to 
being  affixed  to  a  hide,  the  hunter  must 
report  the  lost  tag  number  and  other 
required  information  to  the  DRR  officer 
prior  to  issuance  of  a  replacement  tag. 
In  the  event  that  the  sport  himt  is 
unsuccessful,  the  unused  tag  is 
destroyed. 

By  regulation,  as  soon  as  practicable 
after  a  person  kills  a  bear,  he  or  she 
must  provide  the  following  informaticm 
to  a  DRR  officer  in  the  community,  or 
a  person  who  has  been  designated  by 
the  HTO  and  has  the  approval  of  a  DRR 
officer:  (a)  the  person's  name;  (b)  the 
date  and  location  where  the  bear  was 
killed;  (c)  the  lower  jaw  or  undamaged 
post-canine  tooth  and,  when  present,  lip 
tattoos  and  ear  tags  from  the  bear;  (d) 
evidence  of  the  sex  of  the  bear;  and  (e) 
any  other  infcmnation  as  required. 
EMxpt  where  an  officer  verifies  the  sex 
of  the  polar  bear,  the  hunter  must 
provide  the  bacidum  of  the  male  polar 
bear  for  the  purposes  of  determining 
sex.  If  proof  of  sex  is  not  provided  or  an 
officer  does  not  verify  the  sex  of  the 
bear,  the  GNWT  will  deem  the  bear  to 
have  been  female  for  the  purposes  of 
population  modeling. 

Additional  information,  collected  to 
complete  a  numbered  Polar  Bear  Hunter 
Kill  Retiim  form,  includes:  community; 
polar  bear  population;  harvest  season; 
sex  of  the  bear,  approximate  latitude 
and  longitude  of  take  using  a  map  or 


description  of  the  location  with 
geographical  references;  general 
comments  on  the  physical  condition  of 
the  bear,  including  a  measure  of  the  fat 
depth;  indication  of  whether  the  bear 
was  alone  or  part  of  a  family  group  (i.e., 
based  on  observation  of  the  bears  or  bear 
tracks),  including  if  the  bear  was  a 
mother  with  cubs;  estimated  age  class  of 
the  bear  before  tooth  examination; 
disposition  of  the  hide;  hide  value  to  the 
hunter,  htmter's  address  and  the 
hunter's  license  number;  guide/ 
outfitters  name;  and  name  of  the  DRR 
officer  in  the  applicable  community. 

By  NWT  regulation,  a  licensed  tanner 
must  needle  stamp  each  hide  or  pelt 
upon  receipt  so  that  the  hide  or  pelt 
may  be  identified  as  belonging  to  a 
specific  customer.  Polar  bear  tags  are 
not  intended  to  remain  on  the  hide 
diuing  tanning.  The  tanner  removes  the 
polar  bear  tag  and  retxims  it  to  the 
o%vner  of  the  hide. 

In  1991,  the  DRR  developed  a  Game 
License  System  to  track  all  licenses, 
permits,  and  tags  issued  by  the 
Department.  It  is  accessible  from  any 
area  of  the  NWT.  All  eight  Regional 
Offices  complete  a  monthly  vendor 
return  that  contains  information  on  all 
the  licenses,  permits,  and  tags  issued 
during  that  month.  Tlie  DRR  can 
generate  reports  and  searches  as  needed. 
Canada  also  maintains  a  computerized 
national  polar  bear  harvest  database.  Up 
imtil  quotas  were  established  in  1967/ 
68.  harvest  data  were  recorded 
opportimistically.  Since  1977/78  all 
harvests  have  been  recorded.  If  needed. 
Canada  could  track  a  polar  bear  trophy 
imported  bom  Canada  to  the  individual 
who  took  the  bear. 

An  exporter  of  wildlife,  including 
polar  bear  parts,  must  obtain  a  NWT 
Wildlife  Export  Permit  from  a  DRR 
officer  prior  to  export.  The  hunter  must 
show  the  hunting  license  and  submit 
the  tag.  either  removed  for  tanning  or 
removed  at  the  time  of  export.  The 
exporter  also  must  obtain  a  CITES 
export  permit  prior  to  export  of  the 
polar  bear  parts  fit>m  Canada  (see 
discussion  in  the  section  on  CITES) 
(GNWT). 
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B.  1973  International  Agreement  on  the 
Conservation  of  Polar  Bears 

During  the  1950's  and  1960'b,  there 
was  a  growing  international  concern  for 
the  welfare  of  polar  bear  populations. 
The  primary  concern  was  that  the 
increased  number  of  bears  being  lulled 
could  lead  to  endangerment  of 
populations.  In  1968,  biologists  from  the 
five  nations  with  jiuisdiction  over  polar 
bears  (Canada,  Denmaric  (for  Greenland), 
Jorway,  the  United  States,  and  the 
srmer  Union  of  Soviet  Socialist 

spublics)  formed  the  PBSG  under  the 
^auspices  of  the  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources,  now  known  as  the  World 
Conservation  Union  (lUCN).  This  group 
was  in  large  part  responsible  for  the 
development  and  ratification  of  the 
International  Agreement,  which  entered 
into  force  in  1976  for  a  5-year  period 
and  was  reaffirmed  in  1981  for  an 
indefinite  period.  Greenland  was  later 
provided  recognition  through  "Home- 
rule"  although  the  Government  of 
Denmaric  maintained  its  role  in  affairs  of 
international  scope. 

The  International  Agreement  unites 
nations  with  a  vested  interest  in  the 
Arctic  ecosystem  in  supporting  a 
biologically  and  scientifically  sound 
conservation  program  for  polar  bears.  It 
is  a  conservation  tool  that  provides 
guidelines  for  management  measiues  for 
polar  bears.  It  defines  prohibitions  on 
the  taking  of  polar  bears  as  well  as  the 
methods  of  taking,  and  identifies  action 
items  to  be  addressed  by  the  signatories, 
including  protection  of  polar  bear 
habitat  and  conducting  research  for 
polar  bear. 

The  International  Agreement  is  not 
self-implementing  and  does  not  in  itself 
provide  for  national  conservation 
programs.  Each  signatory  nation  has 
implemented  a  conservation  program  to 
protect  polar  bears  and  their 
environment  (USFWS  1995).  In  the 
United  States,  the  MMPA  implements 
the  International  Agreement.  Since  the 
International  Agreement  left 
implementation  and  enforcement  to 
eadi  nation,  different  interpretations 
resulted  in  a  diversity  of  practices  in 
managing  polar  bear  populations 
(Prestrud  and  Stirling  1995). 

The  main  purpose  of  the  PBSG  is  to 
promote  cooperation  between 
jurisdictions  that  share  polar  bear 
populations,  coordinate  research  and 
management,  exchange  information,  and 
monitor  compliance  with  the 
International  Agreement.  The  1993 
PBSG  meeting  concluded,  "Overall,  it 
seemed  that  all  countries  were 
complying  fairly  well  to  the  intent,  if 
not  necessarily  the  letter  of  the 


Agreement"  (PBSG  1995).  Prestrud  and 
Stirling  (1995)  concluded  that  the 
influence  of  the  International 
Agreement  on  the  dmunpolar 
development  of  polar  bear  conservation 
has  been  significant  and  polar  bear 
populations  are  now  reasonably  secme 
worldwide. 

1.  Finding 

The  Service  finds  that  the  GNWT  has 
a  monitored  and  enforced  sport-hunting 
program  that  is  consistent  with  the 
purposes  of  the  International  Agreement 
as  required  by  the  1994  Amendments 
wfith  the  following  limitation.  The 
Service  only  approved  populations 
where  provisions  are  in  place  to  protect 
females  with  cubs,  their  cubs,  and  bears 
in  denning  areas  during  periods  when 
bears  are  moving  into  denning  areas  or 
are  in  dens.  At  this  time  the  Service  has 
deferred  making  a  final  decision  for  the 
Southern  Hudson  Bay  or  Foxe  Basin 
populations.  These  populations  share 
polar  bears  with  Ontario  and  Quebec, 
respectively.  Neither  province  has 
legislation  to  protect  such  bears  or  a 
written  agreement  with  the  GNWT  to 
afford  such  protection.  Native  hunters  of 
both  provinces  have  agreed  to  protect 
females  with  cubs,  their  cubs,  bears 
moving  into  dens,  and  bears  in  dens. 
However,  given  the  limited  reporting 
and  collection  of  harvest  information  in 
Quebec  and  Ontario  (PBSG,  1995)  it  is 
not  possible  to  determine  the 
effectiveness  of  the  respective 
management  programs  to  protect 
females  with  cubs,  their  cubs,  bears 
moving  into  dens  or  bears  in  dens.  As 
new  management  data  become  available 
on  these  populations,  the  Service  will 
evaluate  the  data  as  to  whether  a 
proposed  rule  should  be  published  to 
consider  adding  the  populations  to  the 
approved  Ust  in  §  18.30(i)(l). 

2.  Taking  and  Exceptions 

Article  I  of  the  International 
Agreement  prohibits  the  taking  of  polar 
bears,  including  hunting,  killing,  and 
capturing.  Artide  III  establishes  five 
exceptions  to  the  taking  prohibition  of 
Article  I  as  follows:  (a)  for  bona  fide 
scientific  piuposes;  (b)  for  conservation 
purposes;  (c)  to  prevent  serious 
disturbance  of  the  management  of  other 
living  resources;  (d)  by  local  people 
using  traditional  methods  in  the 
exercise  of  their  traditional  rights  and  in 
accordance  with  the  laws  of  that  Party; 
and  (e)  wherever  polar  bears  have  or 
might  have  been  subject  to  taking  by 
traditional  means  by  its  nationals. 

The  International  Agreement  does  not 
disallow  spori  hunting  of  polar  bears. 
Mr.  Curtis  Bohlen,  head  of  the  U.S. 
delegation  at  the  1973  negotiations  of 


the  International  Agreement,  clarified  to 
the  Service  (pers.  comm.  1995)  that  the 
U.S.  position,  which  was  genaally 
agreed  to  by  all,  was  that  q>oit  hunting 
could  occur  if  the  countries  could 
define  the  national  territories  and 
waters  subject  to  national  jurisdiction  to 
the  remainder  of  the  Arctic  Ocean 
would  become  a  "de  facto"  polar  bear 
sanctuary. 

However,  the  somewhat  overlapping 
natiue  of  Article  Ill.l.(d)  and  (e)  has  1«1 
to  confusion  over  which  exception  is 
applicable  to  allowing  a  sport  hunt  or 
%vho  may  hunt.  The  Service  views  them 
as  follows.  Exception  (d)  vests  the  local 
people  with  their  traditional  hunting 
rights  when  exercised  in  accordance 
with  national  law,  whereas  exception  (e) 
creates  a  de  facto  polar  bear  sanctuary 
by  allowing  the  take  of  polar  bears  only 
where  polar  bears  have  or  might  have 
been  taken  by  traditional  means  by  its 
nationals.  Part  of  the  confusion  in 
vie«ving  these  exceptions  is  caused  by 
Canada's  declaration  that  allows  the 
local  people  to  sell  a  polar  bear  permit 
fitim  the  quota  to  a  non-Inuit  or  non- 
Indian  hunter,  a  provision  that  is  in 
accordance  with  the  laws  of  Canada. 

Baur  suggests  that  one  possible 
interpretation  of  exception  (e)  would  be 
that  only  "nationals"  of  a  country  could 
take  polar  bears  within  that  country's 
area  of  traditional  taking.  Under  this 
interpretation  it  would  be  illegal  for 
U.S.  citizens  to  himt  polar  bears  outside 
the  United  States.  Baur  offered, 
however,  that  the  best  interpretation  of 
exception  (e)  is  that  the  intent  of  all  the 
lUCN  drafts  was  to  establish  a  taking 
prohibition  outside  of  national 
territories,  with  particular  reference  to 
the  "high  seas."  The  Parties  chose  to 
define  a  sanctuary  area  for  polar  bears 
in  the  Arctic  Ocean  by  limiting  the  area 
within  which  taking  could  occur  to 
those  where  hunting  by  traditional 
means  occurred.  Since  such  hunting 
was  conducted  mostly  by  Natives  by 
ground  transportation  (e.g.,  dog  teams, 
snowmobiles,  etc.),  the  area  affected 
seldom  reached  into  the  areas 
commonly  understood  to  be  "high  seas" 
(Baur  1993). 

Early  drafts  of  the  agreement  included 
an  exception  to  the  prohibitions  on 
killing  polar  bears  for  "local  people  who 
depend  on  that  resource."  U.S. 
representatives,  who  were  concerned 
that  commercial  dealers  might  hire  local 
people  to  kill  bears,  felt  the  language 
was  appropriate.  Canadian 
representatives,  on  the  other  hand, 
wanted  the  words  "who  depend  on  that 
resource"  deleted,  arguing  that  the 
agreement  should  include  the  rights  of 
people  who  are  only  culturally 
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dependent  or  even  potentially 
dependent. 

During  development  of  the  final 
document  at  the  November  1973 
meeting  in  Oslo,  the  delegates  resolved 
the  concerns  raised  by  the  terms  "high 
seas"  in  Article  IH  of  the  draft  and 
"local  people  who  depend  on  the 
resource"  by  specifying  the  vested  class 
without  resorting  to  geographic 
boundaries.  A  report  to  the  Secretary  of 
State  from  the  U.S.  delegation  explained 
that  the  delegates  agreed  that  "there 
shoxild  be  an  overall  prohibition  on  the 
taking  of  polar  bears  in  Article  I  without 
specifying  any  geographic  imits  and  that 
the  exceptions  of  Article  III"  include 
exception  (e),  which  in  effect  establishes 
a  polar  bear  sanctuary.  The  report 
further  explained  that  exception  (d), 
allowing  himting  by  local  people,  did 
not  appear  to  the  U.S.  delegation  to  be 
necessary  because  under  exception  (e) 
"such  hunting  is  of  course  permissible. 
However,  some  of  the  delegations  felt 
that  the  Agreement  would  be  more 
acceptable  to  their  governments  if  the 
exception  for  local  people  was  explicitly 
stated." 

Canada  issued  a  declaration  at  the 
time  of  ratification  of  the  International 
Agreement  to  clarify  that  it  regards  the 
guiding  of  sport  bimters  by  aboriginal 
people,  within  conservation  limits,  to  be 
allowed.  The  declaration  states,  "The 
Government  of  Canada  therefore 
interprets  Article  m,  paragraph  1, 
subparagraphs  (d)  and  (e)  as  permitting 
a  token  sports  himt  based  on 
sci\BntificaUy  sound  settlement  quotas  as 
an  exercise  of  the  traditional  rights  of 
the  local  people."  Canada  declared  that 
the  local  people  in  a  settlement  may 
authorize  the  selling  of  a  polar  bear 
permit  from  the  quota  to  a  non-Inuit  or 
non-Indian  hunter,  provided  a  Native 
hunter  guides  the  hunt,  a  dog  team  is 
used,  and  the  hunt  is  conducted  within 
Canadian  jiuisdiction. 

The  Canadian  declaration  did  not 
define  "token  sports  hunt"  in  terms  of 
a  specific  percentage.  In  a  May  1996 
letter,  the  CWS  wrote  the  Service  that 
Canada  did  not  define  the  term  "token" 
at  the  time  of  the  declaration  and  it 
would  be  difficult,  if  not  impossible,  to 
define  it  now.  "At  the  time  the 
Agreement  was  signed,  there  was  a 
fairly  small  niunber  of  Inuit  guided 
sport  hunts  for  polar  bears  taking  place 
and  no  one  knew  whether  or  not  the 
Inuit  would  continue  to  be  interested  in 
this  option.  However,  it  was  strongly 
felt  by  Canada  that  if  the  Inuit  wished 
to  develop  guided  hunting,  within 
scientific  and  legal  constraints  in  order 
to  realize  a  greater  economic  benefit, 
that  their  right  to  do  so  should  be 
protected.  The  term  'token'  was  added 


because,  in  1973,  there  was  still  a 
significant  mood  of  pubfic  revulsion 
about  the  extremely  unsportsmanlike 
hunting  of  polar  bears  from  aircraft  in 
Alaska  and  from  large  vessels  in 
Svalbard.  Consequently,  the  term  'token' 
in  the  Canadian  letter  of  declaration  was 
used  to  try  to  deflect  or  minimize 
unjustified  negative  public  reaction  to 
the  inclusion  of  Inuit-guided  himts 
within  a  sustainable  quota."  Canada 
believes  "token"  should  remain 
undefined  since  "the  important  issue  is 
that  polar  bears  are  being  harvested 
within  sustainable  levels  and  the 
portion  taken  by  Inuit-guided  himters  is 
a  matter  for  local  people  to  determine 
for  themselves." 

Neither  the  International  Agreement 
nor  Canada's  declaration  specifically 
restricts  the  proportion  of  hunts  that  can 
be  sport  himts.  Based  on  the  above 
clarification  bom  Canada  and  further 
review  of  the  International  Agreement, 
the  Service  dropped  the  proposed 
interpretation  of  "token  sports  hunts"  as 
15  percent  of  the  total  number  of  polar 
bear  taken  in  the  NWT.  The  Service 
believes  that  although  it  may  be 
confusing  that  Canada  has  not  defined 
"token,"  as  long  as  the  quota  is 
scientifically  calculated  and  the  NWT 
polar  bear  management  program  is 
sustainable,  the  International  Agreement 
is  not  violated.  Therefore,  the  Service  is 
interpreting  "token  sports  himt"  as 
sport  himts  that  are  within  conservation 
liinits.  The  Service  notes  that  any 
pressure  to  increase  the  quota  as  a  result 
-of  an  increase  in  sport  hunting  will  be 
carefully  examined  by  the  Service  in  the 
course  of  its  scientific  review  of  the 
impact  of  import  permits  on  the  polar 
bear  populations  in  Canada. 

3.  Protection  of  Habitat.  Management  of 
Polar  Bear  Populations,  and  the 
Prohibition  on  Taking  Cubs  and 
Females  With  Cubs 

Article  n  of  the  International 
Agreement  provides  that  Parties:  (1)  take 
"appropriate  action  to  protect  the 
ecosystem  of  which  polar  bears  are  a 
part";  (2)  give  "attention  to  habitat 
components  such  as  denning  and 
feeding  site  and  migration  patterns": 
and  (3)  manage  polar  bear  populations 
in  accordance  with  "sound  conservation 
practices"  based  on  the  best  available 
scientific  data  (Baur  1993). 

At  the  1973  Conference,  the  Parties  to 
the  International  Agreement  adopted  a 
non-binding  "Resolution  on  Special 
Protection  Measures"  urging  Parties  to 
take  steps  to:  (a)  provide  a  complete  ban 
on  the  hunting  of  female  polar  bears 
with  cubs  and  their  cubs  and  (b) 
prohibit  the  hunting  of  polar  bears  in 
denning  areas  during  periods  when 


bears  are  moving  into  denning  areas  or 
are  in  dens.  In  adopting  this  resolution, 
the  Parties  recognized  the  low 
reproductive  rate  of  polar  bears  and 
suggested  that  the  measiues  "are 
generally  accepted  by  knowledgeable 
scientists"  to  be  "sound  conservation 
practices"  within  the  meaning  of  Article 
n.  While  the  signatory  nations  consider 
the  prohibitions  in  the  resolution 
important,  they  are  not  terms  of  the 
International  Agreement  itself  and  are 
not  legally  binding  (Baur  1993). 
Although  biologists  at  the  1993  PBSG 
meeting  discussed  the  resolution,  they 
did  not  reach  agreement  over  the 
interpretation  of  whether  females  with 
their  cubs  and  cubs  are  specially 
protected  under  the  International 
Agreement  (PBSG  1995). 

Although  the  Service  recognizes  that 
the  resolution  is  not  binding,  the  1994 
Amendments  require  the  Service  to 
make  a  finding  that  Canada's 
management  program  is  consistent  with 
the  purposes  of  the  International 
Agreement.  The  resolution  clearly  falls 
within  the  piuposes  of  sound 
conservation  practices  of  Article  II. 
Thus,  the  Service  will  only  approve 
populations  where  provisions  are  in 
place  to  protect  females  with  cubs,  their 
cubs,  and  bears  in  denning  areas  during 
periods  when  bears  are  moving  into 
denning  areas  or  are  in  dens. 

The  Service  finds  that  die  GNWT 
meets  the  resolution  to  the  International 
Agreement.  At  the  time  of  the  proposed 
ndemaldng  the  GNWT  wildlife 
regulations  protected  cubs-of-the  year. 
1 -year-old  cubs,  and  mothers  of  these 
beius.  The  GNWT  in  cooperation  with 
the  resource  users  have  since  revised  all 
management  agreements  to  protect  all 
beai^  in  family  groups  regardless  of  the 
age  of  the  cubs  (Ron  Graf,  DRR,  personal 
communication).  The  Service  has 
deferred  a  decision  on  the  Southern 
Hudson  Bay  population  that  is  shared 
with  Ontario  and  the  Foxe  Basin 
population  that  is  shared  with  Quebec. 
These  provinces  have  no  legislation  in 
place  to  protect  such  bears  and  no 
written  management  agreement  with  the 
GNWT  to  afford  such  protection.  Upon 
receipt  of  substantial  new  management 
data,  the  Service  will  publish  a  proposal 
for  public  comment  and  consult  with 
the  MMC.  If  the  Service  finds  that  a 
poptilation  meets  all  the  criteria,  the 
population  will  be  added  to  the  list  in 
Sl8.30(i)(l). 

4.  Prohibition  on  the  Use  of  Aircraft  and 
Large  Motorized  Vessels 

Article  IV  of  the  International 
Agreement  prohibits  the  use  of  "aircraft 
and  large  motorized  vessels  for  the 
purpose  of  taking  polar  bears  *  *  • 
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except  where  the  appUcation  of  such 
prohibition  would  be  inconsistent  with 
domestic  laws." 

It  is  illegal  in  Canada  to  himt,  pursue, 
or  scout  for  polar  bears  from  aircraft 
(PBSG 1995).  Native  hunters  may  travel 
and  hunt  polar  bears  by  3-wheel  ATV 
(all-terrain  vehicles),  snowmobile,  and 
boats  under  IS  meters.  Sport  hunters 
and  their  aboriginal  guides  must 
conduct  the  hunt  by  dog  team  or  on 
foot.  Access  to  the  communities  is  by  air 
only,  so  sport  hunters  must  fly  to  reach 
their  destinations.  Aircraft,  snow 
machines,  and  boats  are  used  sometimes 
to  transport  equipment,  hunters,  and 
dogs  to  base  camps  that  can  be  a  great 
distance  from  the  community.  The  hunt 
continues  from  the  base  camp  by  dog 
team.  Canada  does  not  interpret 
transportation  by  air  or  other  motorized 
vehicle  to  a  place  where  the  hunt  begins 
as  a  violation  of  Article  IV  of  the 
International  Agreement  (GNWT).  The 
Service  agrees  with  this  interpretation. 
Baur  (1993)  explained  that  Article  IV  of 
the  International  Agreement  "followed 
strong  opinion  that  the  himting  of  polar 
bears  with  aircraft  should  be  stopped 
and,  furthermore,  that  the  prohibition 
against  the  use  of  large  motorized 
vessels  for  taking  was  directed  at  the 
practice,  which  was  particularly 
common  in  the  Spitsbergen  area,  of 
hunting  bears  from  vessels  of  100  feet  or 
longer."  Article  IV  of  the  International 
Agreement,  appears  to  address  the  use 
of  aircraft  for  actually  himting  the  bear, 
not  the  use  of  aircraft  as  a  means  of 
transport  to  a  base  camp  from  which  a 
himt  begins. 

A  second  issue  regarding  the  use  of 
snowmobiles  and  aircraft  is  whether  the 
use  of  such  equipment  opens  up  non- 
traditional  areas  of  polar  bear  bunting, 
thus  violating  exception  (e)  of  Article 
m.l.  of  the  International  Agreement. 
The  Service  believes  that  the  use  of 
snowmobiles  and  aircraft  in  the  NWT 
for  transportation  in  the  course  of  a  hunt 
does  not  violate  exception  (e).  First, 
niunerous  historical  accounts  identify 
and  dociunent  traditional  land  use  areas 
for  polar  bear  hunting  in  the  NWT.  In 
particular,  the  Inuit  Land  Use  and 
Occupancy  Project,  which  formed  the 
basis  of  the  Nunavut  land  claim, 
established  much  of  the  information  on 
the  historical  and  traditional  land  use 
by  Inuit  in  the  NWT  (CWS  1996). 
Second,  the  delegates  addressed   , 
concerns  regarding  the  use  of 
snowmobiles  during  development  of  the 
International  Agreement.  The  report  to 
the  Secretary  of  State  from  the  U.S. 
delegation  to  the  Conference  states,  "In 
regard  to  the  snowmobile,  which  in 
many  places  has  replaced  the  dog  sled 
as  the  means  of  transportation  for 


Eskimos,  the  polar  scientists  explained 
that  in  many  circumstances  it  cannot 
penetrate  the  ice  area  as  far  as  a  dog  sled 
can.  Therefore,  the  use  of  the 
snowmobile  should  not  diminish  the 
area  of  protection."  Similarly,  due  to  the 
high  operating  costs  and  the 
inaccessibility  of  aviation  fuel  in  many 
Arctic  communities,  airplanes  cannot 
travel  into  areas  that  were  not  otherwise 
reached  by  traditional  means  such  as 
dog  sled. 

C.  Scientifically  Sound  Quotas  and 
Maintenance  of  Sustainable  Population 
Levels 

The  GNWT  manages  polar  bear  with 
a  quota  system  based  on  inventory 
studies,  sex  ratio  of  the  ha^^st,  and 
population  modeling  using  the  best 
available  scientific  information.  The 
rationale  of  the  polar  bear  management 
program  is  that  the  human-caused  kill 
(e.g.,  harvest,  defense,  or  incidental 
kills)  must  remain  within  the 
sustainable  yield,  with  the  anticipation 
of  a  slow  increase  in  number  for  any 
population.  Each  population  is  imique 
in  terms  of  both  ecology  and 
management  issues,  and  baseline 
information  ranges  from  very  good  in 
some  areas  to  less  developed  in  others. 
But  overall,  polar  bear  populations  in 
Canada  are  considered  to  be  healthy 
(GNWT). 

The  text  of  the  House  of 
Representatives  floor  debate  on  the  1994 
Amendments  (140  Cong.  Rec.  H2725, 
April  26. 1994)  states  that  the  intent  of 
the  Amendments  was  not  to  change 
Canada's  management  program  or  to 
impose  polar  bear  management  policy 
or  practices  on  Canada  through  the 
imposition  of  any  polar  bear  import 
criteria.  The  Service  agrees  and  believes 
the  intent  of  Congress  was  to  ensure 
"•  •  *  sport  himting  of  polar  bears 
does  not  adversely  affect  the 
sustainability  of  the  country's  polar  bear 
populations  and  that  it  does  not  have  a 
detrimental  effect  on  maintaining  those 
populations  throughout  their  range" 
(Committee  Report,  H.R.  Rep.  No.  439, 
103d  Cong.,  2d  Sess.  34  (1994)). 

1.  Finding 

Based  on  information  as  summarized 
in  this  final  rule,  the  Service  finds  that 
the  GNWT  has  a  sport-hunting  program, 
based  on  scientifically  sound  quotas, 
ensuring  the  maintenance  of  the  affected 
population  at  a  sustainable  level  for  the 
following  populations:  Southern 
Beaufort  Sea,  Northern  Beaufort  Sea, 
Viscount  Melville  Sound  (under  a  5-  • 
year  moratorium),  M'Clintock  Channel, 
and  Western  Hudson  Bay  with 
provisions  that  there  are  management 
agreements  in  place. 


These  are  aggregate  findings  that  are 
applicable  in  subsequent  years. 
However,  if  the  Service  receives 
substantial  new  information  on  a 
population,  the  Service  will  review  the 
information  and  make  a  new  finding  as 
to  whether  to  continue  to  approve  the 
population.  If,  after  consultation  with 
the  MMC  and  notice  and  opportunity 
for  public  conunent,  the  Service 
determines  that  the  finding  is  no  longer 
supported,  the  Service  must  stop  issuing 
import  permits  for  sport-bunted 
trophies  from  the  affected  polar  bear 
population. 

Prior  to  making  the  finding  as 
required  under  §  18.30(d)(5),  the  Service 
will  consider  the  overall  sport-hunting 
program,  including  such  factors  as 
whether  the  sport-hunting  program 
includes:  (a)  reasonable  measures  to 
make  sure  the  population  is  managed 
for  sustainability  (i.e.,  monitoring  to 
identify  problems,  ways  of  correcting 
problems,  etc.);  (b)  harvest  quotas 
calculated  and  based  on  scientific 
principles;  (c)  a  management  agreement 
between  the  representatives  of 
communities  that  share  the  population 
to  achieve  the  sustainability  of  the 
program  through,  among  other  things, 
the  allocation  of  the  population  quota; 
and  (d)  compliance  with  quotas  and 
other  aspects  of  the  program  as  agreed 
in  the  management  agreement  or  other 
international  agreements. 

The  Service  nas  deferred  making 
findings  for  the  following  populations: 
Queen  Elizabeth  Island,  Parry  Channel/ 
Baffin  Bay,  Gulf  of  Boothia,  Davis  Strait, 
Foxe  Basin,  and  Southern  Hudson  Bay. 
Upon  receipt  of  substantial  new 
scientific  or  management  data  on  the 
overall  sport-hunting  program  of  any  of 
these  populations,  the  Service  will 
evaluate  whether  a  given  population 
meets  the  issuance  criteria  after 
consultation  with  the  MMC  and  notice 
and  opportunity  for  public  comment.  If 
the  decision  is  to  approve  a  population, 
the  Service  will  add  it  to  the  Ust  at 
§18.30(i)(l). 

No  person  may  import  a  polar  bear 
prior  to  the  Service's  issuance  of  an 
import  permit  for  the  specific  sport- 
hunted  trophy. 

2.  Inventory 

It  is  difficult  and  expensive  to 
determine  population  trends  for  polar 
bears  since  they  are  distributed  over 
vast  areas  in  the  Arctic  environment.  A 
minimum  of  3  to  5  years  of  research  is 
needed  to  gain  a  reliable  population 
estimate,  and  data  collection  needs  to 
continue  for  10  to  20  years  to  detect 
significant  changes  (Prestrud  and 
Stirling  1995).  Each  population  in  the 
NWT  is  assessed  by  periodic  population 
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adult  female  survival  rate  (Taylor  et  aL 
1987a).  As  a  result  of  sampling  biases  in 
the  available  data,  dlanada  simplified 
the  detailed  analysis  to  contain  only  the 
most  important  feat\ires.  One  such 
simplification  involved  the  use  of 
pooled  best  estimates  for  vital  rates  for 
all  Canadian  polar  bear  populations. 
Using  the  pooled  best  estimates  for  vital 
rates,  the  polar  bear  harvest  model 
indicated  that  the  sustainable  harvest 
(H)  of  a  population  co\ild  be  estimated 
as: 

H  =  N  (0.015/Pf), 

where  N  is  the  total  number  of 
individuals  in  the  population  and  Pr  is 
the  proportion  of  females  in  the  harvest 
measured  directly  from  the  harvest 
returns.  The  formula  can  also  be 
modified  for  populations  with  different 
renewal  rates  and.  if  new  information 
becomes  available,  on  birth  and  death 
rates  (GNWT). 

Table  3  provides  information  on  each 
population  including  the  popidation 
estimate,  the  total  kill  (excluding 
natural  deaths),  percentage  of  females 
killed,  and  the  calculated  sustainable 
harvest  for  the  1993/94  harvest  season 
and  averaged  over  the  preceding  three 
and  five  seasons.  Based  on  this 
information,  the  status  of  the  population 
is  designated  as  increasing,  stable,  or 
decreasing,  represented  by  the  symbols 
"+".  "0",  "  -  ".  The  population  status  is 
expressed  as  the  difference  between  the 
calculated  sustainable  harvest  and  the 
kill.  For  example,  the  calculated 
sustainable  harvest  for  the  Southern 
Beaufort  Sea  1993/94  harvest  season 
was  81.1.  Since  the  total  kill  was  64,  the 
harvest  of  polar  bears  in  the  Southern 
Beaufort  Sea  did  not  exceed  the 
sustainable  yield.  Therefore,  the 
population  had  the  potential  to  increase. 
In  contrast,  the  Foxe  Basin  (FB)  kill 
exceeded  the  sustainable  harvest,  thus 
the  population  status  is  represented  as 
declining. 

Table  3.— Population  Status  for  Canadian  Polar  Bear  Populations  Incorporating  Harvest  statistics  From 
1989/90  TO  1993/94.  The  Populations  Are  Identified  As  Follows:  Southern  Beaufort  Sea  (SB),  Northern 
Beaufort  Sea  (NB),  Viscount  Melville  (VM),  Queen  Elizabeth  Islands  (QE),  Parry  Channel  (PC),  Baffin 
Bay  (BB),  Gulf  of  Boothia  (GB).  M'Clintock  Channel  (MC),  Foxe  Basin  (FB),  Davis  Strait  (DS),  Western 
Hudson  Bay  (WH),  and  Southern  Hudson  Bay  (SH).  The  Percent  Females  (%9)  Statistic  ^  Does  Not  Include 
Bears  of  Unknown  Sex  Except  for  Labrador  (1991/92  and  1992/93)  and  Greenland  (All  5  Years).  Harvest 
Statistics  Include  All  Reported  Human-caused  Mortalpty  of  Polar  Bears.  Natural  Deaths  Are  Not  In- 
cluded 


inventory  done  on  a  rotational  basis. 
With  study  of  two  or  more  populations 
conducted  concurrently,  the  time 
required  to  sequentially  assess  all  12 
populations  and  then  begin  the  process 
over  again  is  projected  to  be  20  years. 

The  first  part  of  the  inventory  process 
identifies  the  geographic  boundaries  of 
each  population.  The  second  part  of  the 
inventory  process  is  to  estimate  the  size 
of  a  population.  The  basic  principle 
behind  the  use  of  mark-recaptiue  and 
mark-kill  data  in  wildlife  management 
is  that  given  a  known  number  of 
identifiable  animals,  the  rate  at  which 
those  animals  are  recaptured  or  killed 
provides  an  assessment  of  the  size  gf  the 
population.  By  regulation,  a  person 
must  siibmit  to  the  DRR  at  the  time  of 
harvest  of  the  bear  the  lip  tattoos  or  ear 
tags  applied  to  polar  bears  in  the  course 
of  population  inventories.  The  GNWT 
monitors  the  sex  and  age  structure  of  the 
harvest.  Changes  in  the  sex  and  age  of 
the  harvest  over  time  provide  insight 
into  whether  the  population  may  be 
increasing  or  declining. 

The  GNWT  then  uses  this  information 
to  calculate  a  sustainable  level  of 
harvest.  Should  mark-kill  data, 
information  from  the  monitoring 
program,  or  reports  from  local  hunters 
suggest  a  problem  with  a  particular 
population  J^aneda  could  shorten  the 
period  between  ass^sments  depending 
on  the  availability  of  research  resources. 

Canada  incorporates  data  from 
ongoing  research  into  management 
practices  as  appropriate.  Management  of 
this  species  is  based  on  information 
from  studies  that  have  been  published 
in  reports,  conference  proceedings,  and 
reffsreed  scientific  joumals. 

3.  Calculation  of  Sustainable  Harvest 

Polar  bears  are  a  long-lived  and  late 
matiuing  species  that  have  a  low  annual 
recruitment  rate.  Their  life  history 
strategy  is  a  reliance  on  a  constantly 
high  adult  survival  rate  and  stable 
recruitment.  Consequently  polar  bears 


are  particiilarly  vulnerable  to 
overharvest.  Conservation  management 
and  comparisons  with  other  long-lived 
species  suggest  that  noncompensatory 
harvest  models  are  most  appropriate  for 
polar  bears  (Taylor  et  al.  1987). 

The  GNWT  manages  polar  bears 
under  the  assumption  that  the  polar 
bear  populations  are  experiencing 
maximal  recruitment  and  survival  rates 
(e.g.,  no  density  effects).  The  estimated 
sustainable  rate  of  harvest  is  then  the 
maximum  sustainable  harvest.  When 
the  Service  inquired  why  this 
assumption  was  made,  the  CiNWT 
responded  that  they  believe  it  is  a 
legitimate  and  conservative  approach. 
Little  is  known  about  density-dependent 
population  regulation  in  bears, 
including  polar  bears  (Taylor  et  al. 
1994).  The  ciurent  data  are  insufficient 
to  determine  if  the  mechanism  is  mainly 
nutritional,  mainly  social,  or  a 
combination  of  social  and  nutritional.  In 
addition,  the  study  of  density  effects  on 
polar  bears  would  be  a  long-term 
proposition  and  very  expensive  due  to 
the  slow  growth  rates,  high 
environmental  variability,  and 
behavioral  plasticity  of  the  species.  The 
intention  of  the  GNWT  is  to  ensure  the 
conservation  of  existing  populations 
with  good  data  and  management  before 
doing  more  experimental  work.  They 
believe  the  need  for  information  on 
density  effects  will  increase  as 
populations  slowly  increase  under  the 
aurent  management  system,  and 
anticipate  that  their  periodic  inventory 
and  subsequent  management  changes 
will  provide  information  on  how  polar 
bear  populations  respond  to  various 
density  levels  over  the  long  term 
(GNWT). 

Based  on  a  model  developed 
cooperatively  between  all  jurisdictions 
managing  polar  bears,  it  was 
demonstrated  that  the  two  most  critical 
parameters  for  estimating  sustainable 
harvest  are  popidation  numbers  and 


PBpi» 

Pop. 
ertmate 

Relabaty* 

(19e8/90-19$»St) 

3-Yaar  average 
(1991/92-1990^4) 

Current  Year 
(1993^) 

Population 

status" 

(5yr/3ymyr) 

• 

KM(%S) 

Sustainable 
harveaf 

KM(%9) 

Sustainabto 
hafv«8t3 

KiK%9) 

SustainflMA 
tiwveat* 

SB 

NB _.„ 

VM« 

Of 

•1800 

1200 

230 

200 

Good  „ 

Good _.   .„ 

Good  

Poor 

60.4  (30.6) 

32.2  (49.4) 

5.2  (45.8) 

10.6  (32.1) 

682 

36.4 

^2 

9.0 

68.0  (30.5) 

30.0  (45.5) 

2.0  (83.3) 

9.7  (24.1) 

68.4 

30.6 
0.7 
9.0 

64(32.2) 

16  (50.0) 

2  (50.0) 

11(29.3) 

81.1 

36.0 

1.1 

9.0 

WW4- 

-AVD 
0«M> 

731 A 


FaHoral    Datristar    /   Vnl     R9     Nn     ^7    I   Tnocrlav     PoVimarv   1R     1QQ7    /    Puloc   anA    Pooiilntinne 


Federal  Register  /  Vol.  62,  No.  32  /  Tuesday,  February  18.  1997  /  Rules  and  Regulations        7313 

Table  3.— Population  Status  for  Canadian  Polar  Bear  Populations  Incorporating  Harvest  Statistics  From 
1989/90  TO  1993/94.  The  Populations  Are  Identified  As  Follows:  Southern  Beaufort  Sea  (SB),  Northern 
Beaufort  Sea  (NB),  Viscount  Melville  (VM),  Queen  Elizabeth  islands  (QE).  Parry  Channel  (PC),  Baffin 
Bay  (BB),  Gulf  of  Boothia  (GB),  M'Cuntock  Channel  (MC).  Foxe  Basin  (FB),  Davis  Strait  (DS),  Western 
Hudson  Bay  (WH),  and  Southern  Hudson  Bay  (SH).  The  Percent  Females  (%2)  Statistic  ^  Does  Not  Include 
Bears  of  Unknown  Sex  Except  for  Labrador  (1991/92  and  1992/93)  and  Greenland  (All  5  Years).  Harvest 
Statistics  Include  All  Reported  Human-caused  Mortality  of  Polar  Bears.  Natural  Deaths  Are  Not  In- 
cluded—Continued 


Pop.* 

Pop. 

65timat6 

RetabHity* 

5-Year  average 
(1989/90-1993/94) 

3-Year  average 

(1991/92-199^) 

Current  Year 
(1993/94) 

Population 

(KWfUS) 

Sustainable 
harvest' 

(Ki»%9) 

Sustainable 
harvest' 

Ki«(%9) 

Sustainable 
harvest' 

(5yr/3yr/1yr) 

pc-es 

GB 

MC 

•2470 

900 

700 

2020 

•1400 

1200 

1000 

Fair 

Poor 

Poor 

Good  . 

Fair 

Good   

Fair ^.... 

197.0  (30.7) 

37.8  (40.4) 
30.4  (40.3) 
128.6  (40.8) 
55.0(41.6) 
44.8  (32.1) 
59.0  (32.5) 

111J 

33.4 
26.1 
74.3 
50.5 
54.1 
45.0 

199.3(31.5) 

38.7  (36.5) 
27.3  (33.7) 
125.0(41.7) 
58.0  (38.?) 
41.3(27.6) 
51.0(36.2) 

111J 

37.0 
31.2 
72.7 
55.0 
54.1 
41.4 

200(31.9) 

36  (40.0) 
24  (33.3) 
100  (48.5) 
58(36.2) 
32  (40.6) 
45  (33.3) 

111.3 

33.7 
31.5 
62.5 
58.0 
44J 
45.0 

-/-/- 

(data  uncertain) 

-ion 

-l-l- 

-/Q/O 

♦/♦/♦ 

-/-/o 

FB«  . 

DS 

WH 

SH 

To««  

13120 

661.0 

SOb.5 

648.3 

520.4 

588 

5135 

•(300D:  Minimum  capture  bias,  acceptable  precision.  FAIR:  Capture  bias  problems,  preciston  uncertain.  POOR.  Considerable  uncertainty,  bias  ancVor  few  data. 
~A  dmerance  of  up  to  3  bears  between  the  kill  and  sustainable  harvest  statistics  was  considered  to  be  no  change  in  status.  (-«decrease  0>no  change 
♦Kncraase) 


<  The  percent  o(  Idlled  bears  that  are  females  is  not  regulated  by  law  In  an  popuialions.  but  rather  %  Femdes  is  specified  as  a  tvget  in  mviy  o(  the  Locd  M 
ment  Agreements. 

^Local  Management  Agreements  now  exist  for  aH  populations  except  QE.  These  agreements  are  reviewed  periodfcalty  as  new  information  becomes  available 

'Except  for  the  VM  popUation,  the  sustainable  harvest  is  based  on  the  sex  ratio  of  the  harvest,  the  poputatton  estimate  (N)  for  the  area  and  the  estimated  rates  of 
bwlh  and  death  (Taylor  e(  al.  1987): 

sustainable  HARVEST-(Nx0.015)+Proportion  of  Harvest  that  were  Females. 

Unpubished  modeMng  Indkates  a  sex  rate  of  2  males  to  a  female  is  sustainable,  although  the  mean  age  and  abundance  of  males  wi  be  reduced  at  maximum 
sustainable  yield.  Harvest  date  (Lee  and  Taylor.  1994)  Indicates  that  the  harvest  is  typically  selective  for  mdn. 

4The  rale  of  sustained  yield  of  the  VM  populatk>n  Is  one  sixth  that  of  the  other  populatrans  because  of  kjwer  cub  and  yewling  survive,  md  kjwer  reomtment  The 
prpjeded  proportion  of  ttte  harvest  that  are  females  is  15%  based  on  the  inlertkxi  to  take  only  males.  A  5-year  voluntary  moratorkim  on  hweatino  be«s  In  the  VM 
populalMin  began  In  1994/95. 

•Corrwnunites  that  harvest  from  the  FB  populatkxi  have  agreed  to  a  phased  reduction  in  quota.  The  final  hwest  level  will  be  91  be«s  or  the  susttfnable  yiek)  as 
datannined  by  subsequent  populatk)n  estimates  by  1997. 

•Totals  r^er  to  the  sum  of  ttie  al  populatfons  within  or  shvad  with  Canada. 


Modeling  has  shown  that  the  sex  ratio 
of  the  polar  bear  harvest  is  a  critical 
fiactor  in  calculating  the  sustainable 
yield  of  polar  bear  populations  (Lee  et 
al.  1994).  A  selective  harvest  quota 
based  on  a  harvest  ratio  of  two  males  to 
one  female  can  be  50  percent  higher 
than  an  unselective  one  (GNWT). 
Increasing  the  harvest  of  males  as  a 
means  of  increasing  the  sustainable 
yield  and  conserving  the  reproduction 
potential  of  the  population  is  a  common 
technique  in  wildlife  management.  This 
is  applicable  particularly  for  species 
such  as  bears  where  mating  is 
promiscuous  and  recruitment  is 
primarily  a  function  of  the  number  of 
adult  females  (Taylor  et  al.  1987). 

Since  the  GNWT  bases  the  population 
quota,  in  part,  on  the  sex  ratio  of  the 
harvest.  Local  Management  Agreements 
have  been  developed  with  the  intention 
to  limit  the  female  kill  by  prescribing  a 
harvest  sex  ratio  of  two  males  for  each 
female.  Some  communities  have  the  sex 
ratio  as  a  target  and  others  have  it  as  a 
regulation.  For  both  situations,  the  kill 
of  female  polar  bears  has  exceeded  the 
annual  sustainable  yield  in  some 
communities  in  some  years.  The  DRR  is 
seeking  resolution  to  this  problem 


including  the  development  of 
conservation  education  materials  in  an 
effort  to  reduce  take  of  females  due  to 
misidentification  of  sex.  They  revised  a 
booklet  on  how  to  distinguish  between 
males  and  females  to  incorporate 
suggestions  from  hunters  and  produced 
posters  to  encoiuage  hunters  to  select 
for  males.  In  addition,  the  DRR 
developed  a  revised  system  referred  to 
as  the  "Flexible  (^ota  Option",  based 
on  the  number  of  female  bears  that  can 
be  taken  annually.  This  system  requires 
adoption  into  regulation  prior  to 
implementation  (GNWT). 

When  Canada  presented  the  sex- 
selective  harvest  model  at  the  1993 
PBSG  meeting,  biologists  raised 
concerns.  One  concern  was  the 
difficulty  of  accounting  for 
compensation  in  the  model  if  more 
females  were  taken.  Also,  there  was 
concern  that  if  the  population  mtxlel 
was  incorrect  or  if  ecological  conditions 
changed  substantially,  there  would  be  a 
delay  of  many  years  before  managers 
would  realize  that  the  predictions  of  the 
model  were  incorrect.  Some  felt  this 
delay  was  too  high  a  risk  for  use  as  a 
management  tool  (PBSG  1995).  The  DRR 
is  aware  of  the  concerns  and  continues 


to  monitor  information  on  number,  sex, 
and  age  of  most  polar  bears  harvested. 
In  addition,  local  hunters  are  familiar 
with  the  relative  abundance  of  polar 
bears  in  their  areas  and  would  likely 
notice  significant  increasing  or 
decreasing  trends  in  polar  bear 
numbers.  Because  of  both  the 
monitoring  program  and  the 
contribution  of  local  knowledge,  the 
DRR  anticipates  they  would  likely 
detect  any  overharvest  or  significant 
change  in  the  population  due  to  natural 
ecological  reasons.  The  DRR  plans  to  do 
a  comprehensive  risk  analysis  to 
consider  all  sources  of  uncertainty  and 
to  examine  the  inventory  rotation  period 
and  the  current  standards  for  precision 
in  the  estimates  of  population  size,  but 
a  date  has  not  been  set  for  its 
completion  (Mitch  Taylor,  personal 
communication).  Canada  is  co- 
operatively developing  a  simulation 
model  to  explore  the  effects  of 
harvesting  black,  grizzly,  and  polar 
bears  with  the  Ontario  Minist]7  of 
Natural  Resources  (GNWT  1996). 

4.  Quota 

In  1968  when  the  GNWT  started  to  set 
quotas,  the  size  of  polar  bear 
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populations  on  which  to  base 
sustainable  quotas  was  laigely 
unknown.  So  the  GNWT  introduced 
quotas  on  an  interim  basis  considering 
previous  harvest  records  for  each 
community.  After  the  late  1970's,  quotas 
were  increased  on  the  basis  of  new 
scientific  information  for  each 
population  (Prestrud  and  Stirling  1995). 
Quotas  continue  to  imdergo  adjustments 
based  on  new  information.  As  a  result 
of  studies  conducted  since  1991  and 
earlier,  quotas  have  been  reduced  for  the 
M'Clintock  Channel  and  Foxe  Basin 
populations,  and  there  is  currently  a 
moratorium  on  hunting  in  the  Viscount 
Melville  population.  Presentiy,  the 
calculated  sustainable  harvest  for  each 
population  represents  the  population 
quota.  The  quota  allocated  is  specific  to 
each  population.  A  quota  allocated  for 
one  poptilation  cannot  be  used  in 
another  population.  Quotas  are  not 
carried  over  from  one  year  to  the  next. 

The  GNWT  subtracts  all  human 
caused  mortality  from  the  quota, 
including  polar  bears  killed  in  sport 
hunts,  taken  in  defense  of  life  or 
property,  or  shot  illegally,  as  well  as 
accidental  deaths  from  research  studies. 
Occasionally  the  quota  is  exceeded  due 
to  unexpected  defense  kills,  mistakes,  or 
illegal  kills.  Typically  the  GNWT 
deducts  an  overharvest  from  the 
following  year's  quota  as  a  correction 
(GNWT).  On  an  annual  basis,  the  GNWT 
presents  the  population  quotas  and  a 
summary  of  previous  years  harvest  data 
for  each  population  to  the  PBTC  in  a 
manner  comparable  to  that  shown  in 
Table  3.  The  DRR  has  reported  the 
reUability  of  each  population  estimate 
in  qualitative  terms  (i.e..  Good,  Fair,  or 
Poor)  rather  than  quantitative  because  of 
bias  in  the  population  estimate  as  a 
result  of  sampling  problems.  The  DRR 
expects  they  will  use  quantitative  terms 
in  future  status  reports  as  they  complete 
poptilation  inventories  (GNWT). 

5.  Status  of  Populations  the  Service 
Approves 

The  Service  approved  populations  as 
meeting  the  required  finding  of  section 
104(c)(5)(A)(ii)  of  the  MMPA  based  on 
currently  available  information.  A  list  of 
the  approved  populations  and  general 
provisions  are  given  in  §  18.30(i). 

Southern  Beaufort  Sea  (SB) 

The  estimated  population  is  1,800  and 
is  considered  to  be  conservative.  Mark- 
recaptiue  and  studies  of  movements 
using  telemetry,  conducted  semi- 
continuously  since  the  late  1960's  in 
Alaska  and  the  early  197G's  in  Canada 
have  determined  the  boundaries  of  this 
population.  The  GNWT  rates  the 
population  data  as  good.  Table  3  shows 


the  status  of  the  population  as 
increasing  based  on  the  5-year  and  3- 
year  average  of  harvests  and  the  1993/ 
94  harvest.  Of  the  64  bears  taken  in  the 
1993/94  harvest,  32.2  percent  were 
females.  Guiding  of  sport  hunts  occtus 
on  a  limited  basis  in  the  Canadian 
portion  of  the  population.  The  number 
of  sport  hunts  conducted  for  the  1993/ 
94,  and  1992/93  seasons  was  6  and  1, 
respectively  (GNWT). 

The  NWT  and  Yukon  Territory  share 
this  population  with  Alaska.  In  Alaska 
polar  bears  are  only  taken  for 
subsistence  and  handicraft  purposes  by 
Alaska  Natives.  Harvest  of  bears  on 
either  side  of  the  international  border 
affects  the  entire  population.  The 
Beaufort  Sea  boundary  remains  an  issue 
of  dispute  between  the  United  States 
and  Canada  as  noted  in  the  results  of  the 
Ottawa  Sununit.  The  United  States 
views  the  Canadian  jurisdiction  to  end 
at  the  equidistant  line  and  no  bears 
should  be  taken  west  of  that  line. 

To  date,  the  governments  of  the 
United  States  and  Canada  have  not 
signed  an  international  agreement  for 
the  joint  management  of  the  Southern 
Beaufort  Sea  p>opulation.  However,  in 
January  1988,  representatives  of  the 
Inuvialuit  Game  Council  (IGC)  in  the 
NWT  and  the  Fish  and  Game 
Management  Committee  of  the  North 
Slope  Borough  (NSB)  in  Alaska  (USFWS 
1995)  signed  a  management  agreement 
for  polar  bears  in  the  Southern  Beaufort 
Sea.  Although  the  agreement  is  not  with 
the  Canadian  or  U.S.  governments,  it  is 
signed  by  both  Native  groups  and 
continues  to  be  successful  overall 
(Prestioid  and  Stirling  1995).  The 
agreement  is  a  precedent-setting 
example  of  how  Native  groups  can 
successfully  manage  traditional  harvest 
practices  through  self-regulation.  In 
Canada  the  agreement  is  consistent  with 
previously  existing  regiilations.  In 
Alaska  it  is  more  restrictive  than  the 
MMPA  (Nageak,  Brower,  and  Schliebe 
1991).  The  agreement  has  management 
restrictions  that  are  consistent  with  the 
International  Agreement.  The 
agreement,  among  other  things,  calls  for: 
(1)  establishing  harvest  limits  based  on 
the  best  available  scientific  evidence;  (2) 
prohibitions  on  the  use  of  large  vessels 
or  aircraft  for  himting  polar  bears;  (3) 
protection  of  all  bears  in  dens  or 
constructing  dens,  pregnant  females, 
cubs,  and  females  with  cubs:  (4)  a 
management  system  to  regulate  the 
niunber  of  polar  bears  harvested  and  to 
ensure  compliance  with  harvest  limit 
allocations;  (5)  a  reporting  system  to 
collect  critical  information  from 
harvested  polar  bears;  and  (6)  protection 
of  impOTtant  polar  bear  habitat 


Under  the  agreement,  the  Native 
groups  set  the  initial  annual  harvest 
quota  for  the  Southern  Beaufort  Sea 
population  at  38  bears  each  in  Canada 
and  Alaska.  They  share  information 
pertinent  to  the  status  of  the  entire 
poptilation  in  various  ways,  including 
the  PBTC  meetings,  lUCN/PBSG 
meetings,  and  the  annual  Technical 
Committee  meeting  for  the  agreement. 

Both  Parties  have  agreed  that  all  bears 
in  dens  or  constructing  dens  are 
protected  and  family  groups  made  up  of 
females  and  cubs-of-the-year  or 
yearlings  are  protected.  During  the  first 
harvest  (1988/89)  imder  the 
management  agreement  take  in  Alaska 
exceeded  the  guidelines  by  20,  while 
the  harvest  in  Canada  was  below  the 
allocation.  However  the  harvest  during 
the  next  three  seasons  were  less  than 
allocation  guidelines  in  both  Alaska  and 
Canada.  It  is  believed  that  the  reduced 
take  by  the  second  harvest  season  was 
due  to  extensive  efforts  to  distribute 
information  on  the  management 
agreement.  In  addition,  there  has  been  a 
general  trend  in  Alaska  to  harvest  fewer 
family  groups  (USFWS  1995). 

The  population  is  also  shared  by  the 
Yukon  Territory  where  the  legal  basis 
for  regulating  polar  bears  is  the  Wildlife 
Act,  1981.  Currently  there  are  no 
residents  of  the  Yukon  harvesting  polar 
bears  as  the  people  all  moved  to  the 
NWT.  The  Yukon  wishes  to  retain  their 
management  system  in  case  the 
aboriginals  return  to  the  Yukon  coast 
and  harvest  polar  bears.  The  Yukon  has 
a  total  quota  of  six  tags  that  they  have 
loaned  to  the  GNWT.  These  tags  are 
included  in  the  NWT  quota  (GNWT). 

The  Service  approves  the  Southern 
Beaufort  Sea  population  with  the 
specific  provision  that  hunters  not  take 
bears  in  Canada  west  of  the  equidistant 
line  of  the  Beaufort  Sea  and  that  the 
general  provisions  in  §  18.30(i)  must  be 
met.  These  provisions  require  the 
communities  that  share  a  population  to 
have  a  management  agreement  that 
allocates  portions  of  a  scientifically 
soimd  quota  among  the  parties. 

Northern  Beaufort  Sea  (NB) 

Canada  estimates  the  population  at 
1,200  polar  bears  and  believes  the 
estimate  is  unbiased  and  conservative. 
At  intervals  since  the  early  1970's, 
Canada  has  conducted  muk-recaptuie 
and  studies  of  movements  using 
telemetry.  They  determined  boimdaries 
of  the  population  using  telemetry  and 
recovery  of  tagged  bears.  An  ongoing 
study  is  examining  the  possibiUty  thiat 
this  population  extends  further  north 
than  the  data  previously  indicated.  The 
GNWT  rates  the  population  data  as 
good.  Table  3  shows  the  status  of  the 


731ft 


FMl«ral   B«0isti»p   /  Vnl     R2    Nn    5)9.   /  Tnnsrlnv    FAhniarv  1R.   1QQ7    /  Ruins  nnH   Rnoiilfltinns 


Federal  Register  /  Vol.  62.  No.  32  /  Tuesday.  February  18,  1997  /  Rules  and  Regulations        7315 


population  as  increasing  based  on  the  5- 
year  and  3-year  average  of  harvests  and 
the  1993/94  harvest.  Although  the 
proportion  of  females  in  the  harvest  has 
been  at  or  near  50  percent,  the 
sustainable  yield  of  females  has  not 
been  exceeded.  Guiding  of  sport  himters 
occurs  on  a  limited  basis.  Only  2  to  3 
sport  hunts  occiured  in  the  two  seasons 
between  1992-1994. 

Viscount  Melville  Sound  (VM) 

Canada  believes  the  population 
estimate  of  230  polar  bears  to  be 
unbiased.  In  1992,  Canada  completed  a 
5-year  mark-recapture  and  telemetry 
study  of  movements  and  population 
size.  They  based  boimdaries  of  the 
population  on  observed  movements  of 
female  polar  bears.  In  the  mid-1970's 
when  Canada  allocated  the  original 
quotas,  they  thought  this  population 
was  large  and  productive.  This  area, 
however,  has  poor  seal  habitat  and  the 
productivity  of  polar  bears  was  lower 
than  expected.  Harvesting  polar  bears  at 
the  initial  quota  levels  caused  the 
number  of  bears  in  the  population  to 
drop,  especially  males.  There  is  a 
moratorium  on  polar  bear  hunting  in 
this  population  until  the  year  2000.  The 
G^4WT  anticipates  that  when  harvest 
activities  resiune,  there  will  be  an 
annual  quota  of  4  males.  The  Service 
does  not  consider  this  area  as  being 
available  for  U.S.  sport  hunters  at  Uiis 
time. 

Although  all  hunting  is  ciurently 
disallowed  in  this  area,  the  Service 
approved  the  Viscount  Melville 
population  since  there  is  a  management 
program  in  place  that  includes  measiues 
to  return  and  then  maintain  the 
population  at  a  sustainable  level. 

M'CUntock  Channel  (MC) 

In  the  mid-1970's,  Canada  conducted 
a  6-year  mark-capture  population  study. 
They  estimated  the  population  to  be  900 
poUu-  bears.  Local  himters  advised  that 
700  might  be  a  more  accurate  estimate. 
Under  a  Local  Management  Agreement 
between  Inuit  communities  that  share 
this  population,  the  harvest  quota  for 
this  area  has  been  revised  to  levels 
expected  to  achieve  slow  growth  based 
on  the  more  conservative  population 
estimate  of  700  polar  bears.  The 
recoveries  of  tagged  bears  and 
movements  dociunented  by  telemetry  in 
adjacent  areas  support  the  boundaries. 
Table  3  shows  the  status  of  the 
population  as  increasing  based  on  the  3- 
year  average  and  the  1993/94  harvest.  Of 
the  24  bears  taken  in  the  1993/94 
harvest,  33  percent  were  females. 

Although  Canada  considers  the 
population  estimate  information  as 
poor,  the  Service  approved  this 


population  since  the  DRR  in 
conjunction  with  local  resoiut»  users 
have  agreed  to  a  reduction  in  the 
population  estimate,  him  ting  has  been 
at  a  2:1  ratio  for  several  years,  and  there 
is  a  management  agreement  in  place. 

Western  Hudson  Bay  (WH) 

Canada  believes  the  population 
estimate  of  1,200  is  conservative  as  a 
portion  of  the  southern  range  has  not 
been  included  in  the  mark-recapture 
program.  Canada  has  conducted 
research  programs  on  the  distribution 
and  abundance  of  the  population  since 
the  late  1960's,  with  80  percent  of  the 
adult  population  marked.  Mark- 
recapture  studies  and  return  of  tags  from 
bears  killed  by  Inuit  hunters  have 
provided  extensive  records.  The  GNWT 
rates  the  population  data  as  good.  Table 
3  shows  the  status  of  the  population  as 
increasing  based  on  the  5-year  and  3- 
year  average  of  harvests  and  the  1993/ 
94  harvest.  Of  the  32  bears  taken  in  last 
year's  harvest,  40.6  percent  were 
females.  During  the  open-water  season, 
this  population  is  geographically 
segregated.  During  the  ice-covered 
months  there  is  some  mixing  of  bears 
with  the  Foxe  Basin  and  Southern 
Hudson  Bay  populations.  However, 
such  movements  are  believed  to  be  very 
limited-  Given  the  high  number  of 
marked  bears  in  the  Western  Hudson 
Bay  population  and  the  recent,  intensive 
study  of  the  Foxe  Basin  population, 
substantial  mixing  of  bears  would  be 
apparent  if  it  were  occurring. 

the  h4WT  shares  the  Western  Hudson 
Bay  population  vtrith  Manitoba,  where 
the  Wildlife  Act  of  1991  lists  the  polar 
bear  as  a  protected  species.  There  is  no 
open  hunting  season  and  polar  bears 
cannot  be  hunted  at  any  time  of  the  year 
by  anyone.  To  hunt  polar  bears, 
including  hunting  by  Treaty  Indians, 
requires  a  permit  from  the  Minister  and 
the  Minister  is  not  issuing  permits  at 
this  time.  The  Local  Management 
Agreement  allocates  a  quota  of  27  tags 
out  of  55  for  the  Western  Hudson  Bay 
population  to  Manitoba.  Manitoba  holds 
eight  tags  in  reserve  for  the  control 
program  and  accidental  deaths 
associated  with  the  research  program. 
They  currently  loan  the  remaining  19  to 
the  GNWT  for  its  quota  (GNWT).  This 
does  not  mean  that  there  is  a  total  ban 
on  hunting  polar  bears  in  the  futiu«. 
The  Minister  can  authorize  the  taking  of 
bear  for  any  purpose  "not  contrary  to 
pubUc  interest."  The  current  policy  is 
that  no  person  will  be  granted  a  permit 
to  hunt  polar  bear  until  it  is  established 
there  is  a  harvestable  surplus  over 
conservation  needs  of  the  population 
that  takes  into  account  political  and 
scientific  concerns  (Calvert  et  al.  1995). 


6.  Status  of  Fopulaticms  for  Which 
Scientific  and  Management  Data  are  not 
Presently  Available  for  Making  a  Final 
Decision 

After  reviewing  the  best  available 
scientific  and  management  data  on  the 
populations  addressed  below,  the 
Service  is  not  prepared  to  make  a  final 
decision  on  whether  these  jmpulations 
satisfy  the  statutory  criteria  of  section 
104(c)(5)(A)  of  the  MMPA.  As  future 
scientific  and  management  data  become 
available  on  these  populations,  the 
Service  will  evaluate  such  data  to 
determine  whether  a  proposed  rule 
should  be  published  that  would  add 
such  populations  to  the  approved  list  in 
§18.30(i)(l). 

Except  for  the  Gulf  of  Boothia,  the 
NWT  shares  all  of  the  following 
populations  with  Greenland,  another 
Canadian  province,  or  both.  Greenland 
and  the  other  Canadian  provinces  do 
not  have  agreements  wiUi  other  NWT 
communities  as  to  how  they  will 
manage  their  portions  of  the 
populations.  Management  agreements 
drafted  in  1994  for  the  Davis  Strait,  Foxe 
Basin,  and  Southern  Hudson  Bay 
populations  allocated  existing  harvest 
levels  to  NWT  communities  and 
documented  current  known  annual 
harvest  levels  for  Ontario,  Quebec, 
Newfoundland  and  Labrador,  and 
Greenland.  Following  completion  of 
comprehensive  population  studies,  the 
sustainable  harvest  of  each  population 
will  be  estimated  and  the  user  groups 
through  joint  negotiations  will  allocate 
the  quotas.  Canada  and  Greenland  are 
conducting  joint  research  to  confirm 
shared  population  boundaries  and 
population  estimates.  Upon  completion 
of  this  joint  research  the  two  countries 
are  expected  to  move  ahead  with 
negotiations  on  developing  joint 
management  agreements  (GNWT). 

Gulf  of  Boothia  (GB) 

Currently  Canada  estimates  this 
population  at  900  animals.  Canada 
based  a  population  estimate  of  333  polar 
bears  on  a  limited  research  program  of 
mark  and  recapture  restricted  to  the 
western  coastal  areas.  They  increased 
the  population  estimate  to  900  based  on 
the  information  from  local  Inuit  hunters 
and  an  estimate  of  bears  in  the  central 
and  eastern  portions  of  the  area  that 
Canada  had  not  sampled.  Although  the 
900  animal  estimate  has  no  statistical 
level  of  precision,  managers  believe  it  to 
be  more  accurate  than  the  previous 
estimate.  The  population  data  is  still 
considered  liiaited  and  the  GNWT  rates 
the  population  data  as  poor.  Studies 
conducted  in  adjacent  areas  support  the 
boundaries.  The  status  of  the  population 
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was  stable  at  the  3-year  average  harvests 
and  the  1993/94  harvest.  Of  the  36  bears 
taken  in  the  1993/94  harvest,  40  percent 
were  females  (Table  3).  The  number  of 
sport  hunts  guided  for  the  two  seasons 
between  1992-1994  was  10  and  5, 
respectively. 

The  Service  revised  its  proposed 
finding  for  this  population  given  the 
lack  of  scientific  data  to  support  the 
population  estimate  and  the  harvest  of 
females  in  excess  of  the  quota.  Although 
the  GNWT  considers  the  population 
estimate  to  be  conservative,  they 
substantially  increased  the  estimate 
based  primarily  on  anecdotal 
information.  NWT  polar  bear  managers 
rate  the  population  data  as  poor.  The 
Service  believes  that  the  strict  requisite 
that  the  quota  be  "scientifically  sound" 
has  not  been  met.  In  addition,  the  slight 
but  persistent  overbarvest  of  females  in 
this  population  raises  concerns  as  to 
whether  there  is  effective  management 
action. 

Queen  Elizabeth  Island  (QP) 

Canada  estimates  the  population  at 
200.  Current  information  is  that  there 
are  fiaw  polar  bears  in  this  remote  area. 
The  reliability  of  the  data  is  poor.  \ 
likely  scenario  is  that  Canada  will 
eventually  manage  this  area  as  a 
sanctuary  for  polar  bears.  The  status  of 
the  population  was  stable  at  the  5-year 
and  3-year  average  of  harvests  and  the 
1993/94  harvest.  Of  the  11  bears  taken 
in  last  year's  harvest,  29.3  percent  were 
females.  Only  one  sport  himt  occurred 
during  each  of  the  past  two  seasons.  A 
Local  Management  Agreement  has  not 
been  finalized  for  this  population.  In 
addition,  the  NWT  shares  this 
population  with  Greenland  although  the 
movement  of  polar  bears  between  the 
NWT  and  Greenland  is  thought  to  be 
small  (see  Parry  Channel/Baffin  Bay 
below). 

Pony  Channel  (PC)  and  Baffin  Bay  (BB) 

The  Service  is  considering  this  area  as 
a  single  unit  in  this  rulemaking  since 
Canada  is  still  researching  what  fiaction 
of  the  Greenland  harvest  was  from 
either  Parry  Channel  or  Baffin  Bay 
populations.  Information  on  the  amoimt 
of  exchange  between  these  populations 
in  Canada  and  Greenland  is  important 
for  management  since  commimities  in 
both  countries  harvest  polar  bears. 
Canada  considers  the  current 
population  estimate  of  2,470  polar  bears 
preliminary  and  conservative.  Canada 
obtained  the  population  estimate  by 
pooling  the  previous  estimates  for 
Lancaster  Sound  (1,657,  increased  to 
2,000,  based  on  sampling  bias  in  the 
original  studies  that  could  have  resulted 
in  an  underestimate  of  the  population) 


and  NE  Baffin  (470)  populations  with 
the  assumption  that  a  distinct 
population  for  west  Greenland  woidd 
not  be  found.  The  GNWT  rates  the 
population  data  as  fair.  The  statiis  of  the 
populaticm  as  shown  in  Table  3  is 
decreasing  for  the  5-year  and  3-year 
average  of  harvests  and  the  1993/94 
harvest.  The  1993/94  season's  harvest 
was  200  bears  (31.9  percent  females). 
Most  sport  himting  has  occiirred  in 
Parry  Channel,  28  in  1993/94  harvest 
season  and  24  in  1992/93.  Limited 
guided  sport  himts  of  5  and  3  occurred 
in  Baffin  Bay  during  the  same  seasons 
(GNWT). 

According  to  Bom  (1995)  there  is 
little  information  available  on  the  take 
of  polar  bears  in  Greenland.  There  is  no 
quota  for  harvest  of  polar  bears  in 
Greenland.  Regulations  prohibit  the  use 
of  vehicles  for  the  himt  and  stipulate 
that  himters  must  be  citizens  of 
Greenland  and  hunt  or  fish  fidl  time.  As 
of  January  1, 1993,  Greenland  requires 
residents  to  obtain  special  permits  to 
hunt  polar  bear.  The  reporting  of  take  is 
volimtary,  and  the  system  of  reporting 
has  not  worked  reliably  for  many  years. 
Greenland  needs  to  obtain  information 
on  the  number  and  sex  ratio  of  bears 
taken  in  all  areas  and  number  of  animals 
in  the  populations  to  establish  a 
sustainable  harvest  level  of  polar  bears. 
There  is  an  ongoing  Canadian- 
Greenland  joint  study  to  obtain  data  to 
delineate  the  range  and  number  of  bears 
in  the  shared  populations.  A  summary 
of  results  of  a  polar  bear  siuvey  suggests 
a  harvest  of  40  to  60  bears  each  year  in- 
West  Greenland  fiom  the  population 
shared  with  Canada  (PBSG  1995). 
Recent  sateUite  telemetry  data  indicates 
foiir  populations:  Lancaster  Sound, 
Baffin  Bay,  Norwegian  Bay,  and  Kane 
Basin.  Local  hunters  have  requested  one 
more  year  of  capture  work  to  confirm 
the  aurent  estimates  for  Baffin  Bay.  At 
least  two  more  years  of  mark-recapture 
work  will  be  required  to  provide 
estimates  for  the  Lancaster  Sound,  Kane 
Basin,  and  Norwegian  Bay  populations 
(GNWT  1996).  Management  agreements 
have  been  developed  for  these  areas 
between  GNWT  and  the  local 
communities. 

Foxe  Basin  (FB) 

Canada  concluded  an  B-year  mark- 
recapture  and  telemetry  study  of 
movements  and  population  size  in  1992. 
They  believe  the  population  estimate  of 
2,020  is  accurate  as  they  included  the 
entire  area  in  the  marking  effort.  Polar 
bears  were  concentrated  on  the 
Southampton  Island  and  Wager  Bay 
areas  during  the  ice- free  season.  But, 
significant  numbers  of  bears  were  foimd 
throughout  the  other  islands  and  coastal 


areas.  Because  Canada  believes  the 
previous  harvest  quotas  to  have  reduced 
the  population  fitnn  about  3,000  in  the 
early  1970's  to  about  2,000  in  1991,  they 
incrementally  reduced  the  harvest  quota 
to  levels  that  will  permit  recovery  of 
this  population.  T^e  reduction  process 
is  described  in  the  NWT  Local 
Management  Agreements  between  the 
Inuit  communities  that  share  these  polar 
bears.  The  GNWT  rates  the  population 
data  as  good.  Table  3  shows  the  status 
of  the  population  as  decreasing  for  the 
5-year  and  3-year  average  of  harvests 
and  the  1993/94  harvest.  Of  the  100 
bears  taken  in  last  year's  harvest,  48.5 
percent  were  females. 

The  NWT  shares  the  population  with 
Quebec  where  the  legal  basis  for 
regulating  polar  bear  are  the  Wildlife 
Conservation  and  Management  Act, 
1983;  the  Order  in  Council  1  3234, 1971; 
and  the  James  Bay  International 
Agreement,  1978  (GNWT).  Inuit  and 
Indians  are  allowed  to  hunt  polar  bears 
from  three  different  populations,  based 
on  the  "guaranteed  harvest"  levels 
determined  for  the  James  Bay 
Agreement,  as  long  as  the  they  respect 
the  principle  of  conservation  (PBSG 
1995).  The  gxiaranteed  harvest  levels  are 
determined  between  the  user  groups 
and  the  Government  of  Quebec  based  on 
harvest  records  between  1976  and  1980. 
The  harvest  levels  set  are  22,  31,  and  9 
for  populations  shared  in  Southern 
Hudson  Bay,  Davis  Strait,  and  Foxe 
Basin.  The  Inuit  have  agreed  with  the 
harvest  levels,  while  negotiations  are 
occurring  with  the  Crees.  If  the  Inuit 
exceed  the  "guaranteed  harvest",  which 
is  imcommon,  there  is  no  penalty.  The 
niunber  and  sex  of  polar  bears  in  the 
harvest  are  monitored,  with  age 
determined  on  many  of  them.  There  has 
been,  however,  some  concern  expressed 
over  the  inconsistencies  in  harvest  data. 
As  previously  mentioned.  Native 
hunters  have  agreed  to  protect  females 
with  cubs,  their  cubs,  bears  moving  into 
dens,  and  bears  in  dens  but  the 
collection  of  harvest  information  is 
sporadic  and  the  efiiactiveness  of  the 
protection  measures  cannot  be  fully 
determined. 

Davis  Strait  (DS) 

Canada  estimates  the  population  at 
1,400,  based  on  field  work  conducted 
during  the  spring  from  1976  through 
1979.  Traditional  knowledge 
observations  suggest  that  the  population 
may  have  increased  since  1979.  These 
include  that:  (a)  hunters  bom 
Pangnirtung  reported  larger  numbers  of 
bears  in  recent  years  and  in  1994  took 
their  entire  quota  in  less  than  2  days;  (b) 
hunters  from  the  Labrador  Inuit 
Association  reported  seeing  an 
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increased  number  of  bears  in  the  last 
several  years;  (c)  hunters  from  Iqaluit 
report  they  harvest  the  highest 
prop>ortion  of  males  of  any  settlement  in 
the  NWT  due  to  high  densities  of  bears 
encountered;  and  (d)  himters  from  Lake 
Harbour  reported  a  higher  rate  of 
encounters  with  polar  bears  in  recent 
years.  Observations  made  by  biologists 
also  support  an  increase  in  population 
size:  (a)  during  surveys  conducted  in  the 
fall  of  1992  and  1993,  observers  found 
high  densities  of  bears  on  the 
Cumberland  Peninsula,  Baffin  Island; 
(b)  the  number  of  bears  captured  per 
hour  of  search  time  during  1991-94  on 
the  Labrador  coast  almost  doubled  from 
1976-79;  (c)  during  the  above  smveys 
conducted  in  the  1990's,  observers  saw 
a  large  proportion  of  old  adult  males 
(such  sightings  would  not  occur  in  an 
overharvested  population  where  the 
harvest  was  selective  for  males);  and  (d) 
satellite  tracking  data  from  1991-94 
indicate  that  a  large  proportion  of  the 
population  is  offshore  in  the  pack  ice 
during  the  spring  and  would  not  have 
been  included  in  the  capture  and 
tagging  as  part  of  the  1980  population 
estimate. 

The  GNWT  rate  the  population 
estimate  data  as  fair.  Based  on 
population  modeling  that  indicates  the 
population  would  need  to  be  at  least 
1,400  to  sustain  the  present  aimual  kill 
of  58  polar  bear  and  observations  by 
hunters  and  biologists,  the  1995  PBTC 
supported  revision  of  the  population 
estimate  from  950  to  1,400.  Canada  will 
need  to  do  further  work  to  resolve  the 
status  of  polar  bears  in  this  population. 
A  joint  resolution  was  signed  by  Quebec 
and  GNWT  supporting  a  co-operative 
inventory  of  this  population  as  a  high 
priority.  Table  3  shows  the  status  of  the 
{>opulation  as  stable  for  the  3-year 
average  of  harvests  and  the  1993/94 
harvest.  Of  the  58  bears  in  last  year's 
harvest,  40.6  percent  were  females. 

The  NWT  shares  the  Davis  Strait 
population  with  Quebec,  Newfoimdland 
and  Labrador,  and  Greenland.  For  a 
discussion  of  Quebec,  see  Foxe  Basin 
above.  In  Newfoimdland  and  Labrador, 
the  legal  basis  for  regiUating  polar  bear 
is  the  Wildlife  Act,  1970.  The  current 
hunting  season  is  limited  to  residents  of 
the  Tomgat  Electoral  District  on  the 
northern  Labrador  coast,  with  no 
distinction  made  between  Natives  and 
non-Natives.  To  maintain  consistency 
with  the  International  Agreement,  the 
Labrador  Inuit  Association  issues  the 
tags,  with  unused  tags  being  accounted 
for.  Land  claim  negotiations  that  may 
affect  how  polar  bears  are  managed  in 
Newfoundland  and  Labrador  are 
currently  underway.  In  typical  years 
Greenland  harvests  no  polar  bears  from 


the  Davis  Strait  population.  In  some 
years,  however,  when  ice  blows  onto 
southern  Greenland,  himters  take  an 
average  of  two  bears  in  Greenland.  For 
additional  discussion  on  Greenland's 
program,  see  Parry  Channel/BafBn  Bay 
above. 

Southern  Hudson  Bay  (SH) 

Canada  considers  the  population 
estimate  of  1,000  to  be  conservative. 
They  base  the  estimate  on  a  3-year  study 
mainly  along  the  Ontario  coastline  of 
movements  and  population  size  using 
telemetry  and  mark-recapture.  Since 
Canada  did  not  include  a  portion  of  the 
eastern  and  western  coastal  areas  in  the 
study  area,  they  increased  the  calculated 
estimate  of  763  bears  to  1,000.  In 
addition,  because  of  difficulties  locating 
polar  bears  inland  from  the  coast  in  the 
boreal  forest,  the  inshore  was  under- 
sampled.  The  study  confirmed  the 
population  boundary  along  the  Ontario 
coast  during  the  ice-free  season  but 
showed  the  intermixing  with  the 
western  Hudson  Bay  and  Foxe  Basin 
populations  during  the  months  when 
the  bay  is  frozen  over,  llie  GNWT  rates 
the  population  data  as  fair.  Table  3 
shows  the  status  of  the  population  as 
decreasing  for  the  5-year  and  3-year 
average  harvests,  but  as  stable  for  the 
1993/94  harvest.  Of  the  45  bears  taken 
in  last  year's  harvest,  33.3  percent  were 
females. 

The  NWT  shares  this  population  with 
Quebec  (see  discussion  imder  Foxe 
Basin)  and  Ontario.  In  Ontario,  polar 
bears  are  protected  under  the  Game  and 
Fish  Act,  1980.  Treaty  Indians  are 
allowed  to  hunt  polar  bears  with  an 
aimual  permissible  kill  of  30  animals 
(GNWT).  Ontario  has  supported  the 
adoption  of  guidelines  for  dividing  the 
quota  for  polar  bear  populations  shared 
with  the  NWT  and  Quebec,  but  there  is 
no  joint  management  agreement.  If 
hunters  exceed  the  quota,  which  is 
uncommon,  they  are  encouraged  to 
coimt  the  excess  polar  bears  against  the 
next  year  quota.  'There  are  no  officers 
located  in  the  villages  where  polar  bears 
are  hunted.  It  was  reported  at  the  1994 
PBTC  meeting  that  himters  are  not 
reporting  all  known  kills,  resulting  in 
incomplete  data.  Ontario  does  not 
specifically  protect  bears  in  dens  and 
females  with  cubs.  Although  the  take  of 
such  animals  is  believed  to  be  rare,  the 
omission  in  Ontario  law  to  implement 
the  resolution  has  been  a  point  of 
concern  to  polar  bear  biologists  and 
managers  (PBSG  1995). 


D.  CITES  and  Other  International 
Agreements  and  Conventions 

1.  Finding 

The  MMPA  requires  that  the  Service 
find  that  the  export  from  Canada  and 
subsequent  import  into  the  United 
States  are  consistent  with  CITES  and 
other  international  agreements  and 
conventions.  Based  on  the  discussion 
below,  the  Service  finds  that  the 
provision  of  CITES  will  be  met  for  the 
export  and  import  of  polar  bear  trophies 
taken  in  Canada.  The  Service  discussed 
the  International  Agreement  previously 
in  this  final  rule.  At  this  time,  the 
Service  is  not  aware  of  any  other 
agreements  or  conventions  that  the 
Service  needs  to  consider. 

2.  CITES 

CITES  is  a  treaty  established  to 
protect  species  impacted  by 
international  trade.  Canada  and  the 
United  States,  along  with  132  other 
countries,  are  Parties  to  CITES.  The 
polar  bear  has  been  protected  under 
Appendix  n  of  CITES  since  1975. 
Appendix  n  includes  "species  which 
although  not  necessarily  now  threatened 
with  extinction  may  become  so  unless 
trade  in  specimens  of  such  species  is 
subject  to  strict  regulation  in  order  to 
avoid  utilization  incompatible  with 
their  survival"  (Article  II  of  CITES).  A 
QTES  export  permit  must  accompany 
each  shipment  from  the  country  of 
origin.  A  country  can  issue  an  export 
permit  for  dead  specimens  for  any 
purpose  as  long  as  the  scientific 
authority  determines  that  the  shipment 
will  not  be  detrimental  to  the  siu^val 
of  the  species  and  the  management 
authority  determines  that  the  specimen 
was  obtained  legally. 

Canada  controls  the  export  of  polar 
bear  trophies  based  on  the  harvest  of 
polar  bears  under  quotas  enforced  by 
legislation  and  co-management 
agreements.  In  the  NWT,  only  the  DRR 
Headquarters  in  Yellowknife  and  its 
Regional  Offices  can  issue  QTES 
permits  for  polar  bears  and  polar  bear 
products.  Another  Canadian  prcince  or 
territory  can  issue  a  QTES  permit  for  a 
polar  bear  product  originating  in  the 
NWT  if  the  product  was  exported  from 
the  NWT  with  a  Northwest  Territories 
Wildlife  Export  Permit  into  that 
province  or  territory.  Customs  Canada 
must  validate  the  CITES  permit  upon 
export. 

For  import  into  the  United  States,  all 
wildlife  and  wildlife  products  requiring 
a  permit  under  QTES  and  the  MMPA 
must  meet  inspection  and  clearance 
requirements  as  outlined  in  regulation 
(50  CFR  Part  14).  including  entry 
through  one  of  the  patis  designated  for 
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wildlife  import  and  completion  of  a 
Wildlife  DeclaraUon  Form  (3-177). 

£.  Wegai  Trade  in  Bear  Parts 

1.  Finding 

The  Service  finds  that  the  import  of 
sport-hunted  polar  bear  trophies  from 
Canada  into  the  United  States  is  not 
likely  to  contribute  to  the  illegal  trade 
in  polar  bear  parts  and/or  the  illegal 
trade  in  parts  of  all  other  species  of 
bears,  when  such  activity  is  done  in 
accordance  with  the  Service's 
regulations.  The  permittee  must  make 
an  appointment  with  Service  personnel 
at  a  designated  port  for  Wildhfe  at  least 
48  hours  prior  to  import  for  inspection 
and  clearance  imder  50  CFR  §  14.52.  He 
or  she  must  arrange  for  a  Service  Officer 
to  affix  a  permanent  tag  to  the  trophy 
and  mark  hard  parts  upon  import.  The 
permittee  also  must  import  all  parts  of 
a  single  trophy  at  the  same  time.  The 
Service  will  not  consider  exceptions  to 
the  designated  port  requirement  except 
for  the  import  of  fiiU  mount  trophies. 
Trophies  may  not  be  sent  through  the 
international  mail.  If  the  original  tag  is 
broken  during  tanning  or  is  lost,  the 
permittee  must  contact  the  Service  to 
get  the  polar  bear  hide  or  mount 
retagged. 

To  ensiue  that  the  gall  bladders  of 
polar  bears  taken  by  U.S.  hunters  after 
the  date  of  this  final  rule  do  not  enter 
into  trade,  all  applicants  must  certify 
that  the  gall  bladder,  including  its 
contents,  was  destroyed. 

2.  Trade  in  Hides  and  Other  Hard  Parts 
and  Tagging  Requirement 

Participants  in  the  1993  PBSG 
meeting  reported  that  the  fur  market  is 
oirrently  glutted,  resulting  in  low  prices 
for  polar  bear  pelts  on  the  open  market. 
A  legal  trade  exists  in  Greenland  that 
assists  in  marketing  polar  bear  pelts  for 
local  communities.  In  1992,  the  tannery 
purchased  60  hides.  Thirty  of  these 
went  to  [)enmark  (PBSG  1995). 

The  MMPA  prohibits,  with  limited 
exceptions,  the  import  of  polar  bear 
parts  into  the  United  States  as  well  as 
the  harvest  and  trade  of  polar  bears  and 
polar  bear  parts  in  the  United  States. 
The  MMPA  restricts  the  take  of  polar 
bears  to  any  Indian,  Aleut,  or  Eskimo 
who  resides  in  Alaska  and  who  dwells 
on  the  coast  of  the  North  Pacific  Ocean 
or  the  Arctic  Ocean,  provided  such 
taking  is  not  accompUshed  in  a  wasteful 
manner  and  is  for  subsistence  purposes 
or  is  done  for  purposes  of  creating  and 
selling  authentic  native  articles  of 
handicrafts  and  clothing. 

All  polar  bear  hides  and  skulls  taken 
as  part  of  the  Native  subsistence  harvest 
in  Alaska  must  be  tagged  within  30  days 


of  harvesting  the  polar  bear.  Only 
Service  personnel  or  authorized  Service 
representatives  (e.g..  Native  residents  of 
the  community)  may  tag  the  polar  bear 
parts.  The  skin  and  skull  of  an  animal 
must  accompany  each  other  when 
presented  for  tagging.  Tags  are  attached 
to  the  skins  and  skulls  in  such  a  manner 
as  to  maximize  their  longevity  and 
minimize  any  adverse  effect  to  the 
appearance  of  the  specified  parts,  or  the 
resulting  handicraft.  Tags  must  remain 
affixed  to  the  skin  through  the  tanning 
process  and  until  the  skin  has  been 
severed  into  parts  for  crafting  into 
handicrafts  or  for  as  long  as  practical 
during  the  handicrafting  process.  If  the 
tag  comes  off  of  the  specified  part 
prematurely,  the  person  in  possession  of 
the  part  has  30  days  to  present  the  part 
and  broken  tag  to  the  Service  or  the 
Service's  local  representative  for 
retagging. 

As  previously  described,  the  NWT  tag 
appUed  to  a  polar  bear  hide  is  removed 
either  at  the  time  of  tanning  or  upon 
export.  Therefore,  once  imported,  a 
p>erson  could  not  distinguish  raw  or 
tanned  hides,  rugs,  and  mounts  of 
Canadian  sport-hunted  polar  bears  from 
illegally  imported  Canadian  polar  bears 
or  untagged  Alaskan  polar  bear  hides 
that  may  have  been  illegally  acquired  or 
transported.  Thus,  this  rule  is  requiring 
the  permittee  to  present  the  trophy  to 
the  Service  for  tagging  and  marking 
upon  import.  The  Service  Officer  will 
affix  a  permanent-locking  tag  to  all 
sport-hunted  polar  bear  trophies 
including  raw  (untanned)  hides,  tanned 
hides,  and  prepared  rugs  and  moimts 
and  mark  the  skull  of  the  polar  bear,  as 
well  as  other  hard  parts  with  the  tag 
number  of  the  accompanying  polar  bear 
hide.  The  permittee  must  ensuire  the  tag. 
and  marks  remain  on  the  trophy  and 
trophy  parts  indefinitely. 

"rhe  Service  has  experience  with 
tagging  programs  for  polar  bear,  walrus, 
and  sea  otter  taken  in  the  Native 
subsistence  harvest  in  Alaska  and  for 
CITES  regulated  fur-bearing  species, 
including  brown  bear,  bobcat,  river 
otter,  and  lynx.  Prior  to  making  a 
decision  on  the  type  of  tag  to  be  used 
for  sport-hunted  polar  bears,  the  Service 
considered:  (1)  information  from  Service 
personnel  experienced  with  other 
tagging  programs;  (2)  comments  from 
taxidermists  and  tanners;  (3)  the 
condition  of  the  trophy  upon  import 
(i.e.,  untanned  hide,  tanned  hide, 
finished  rug  or  moimt);  (4)  the 
readability  of  identification  marks  on 
the  tag;  (5)  the  ability  to  replace  lost 
tags;  and  (6)  the  effect  of  the  tag  on  the 
overall  appearance  of  the  trophy.  Based 
on  these  considerations,  the  Service  will 
affix  a  plastic  tag  to  the  hide  in  the  belly 


or  flank  area  of  all  raw  hides,  rugs,  or 
mounts  in  an  area  that  is  least 
disruptive  to  the  taxidermy  process, 
more  likely  to  be  concealed  by  the 
longer  hair  in  these  areas,  and  easily 
accessible  to  examination. 

3.  Trade  in  Gall  Bladders 

There  is  some  illegal  trade  in  bear 
parts  in  Canada,  but  the  extent  is 
unknown.  While  British  Columbia, 
Alberta.  Newfoundland  and  Labrador, 
and  Manitoba  prohibit  the  trade  in  bear 
parts,  it  is  still  legal  to  sell  bear  parts  in 
Ontario,  Quebec,  Saskatchewan,  and  the 
NWT. 

There  is  a  diversity  of  opinion  on 
trade  in  polar  bear  gall  bladders. 
Resolution  5  of  the  1993  PBSG  meeting 
recommended  that  each  party  consider 
restricting  the  traffic  in  polar  bear  gall 
bladders.  This  was  done  in  recognition 
that  worldwide  trade  in  bear  parts, 
particularly  gall  bladders,  threatens  the 
survival  of  several  species  of  bear,  and 
that  the  legal  availability  of  gall 
bladders  of  any  species  of  bear  makes  it 
impossible  to  control  the  illegal  trade, 
encouraging  further  illegal  take  of  all 
species  of  bears,  including  polar  bear 
(PBSG  1995).  Canada's  PBTC  endorsed 
the  resolution  which  allows  each  party 
to  make  its  own  decision.  The  PBTC 
recommended  the  PBAC  discuss  the 
issue  and  consider  recommending  a  ban 
on  trade  of  gall  bladders  from  all  bear 
species.  Although  people  can  sell 
legally  harvested  bear  gall  bladders  in 
the  NWT,  the  GNWT  is  reviewing  the 
practice.  Between  1992  and  1994,  the 
GNWT  issued  export  permits  for  61 
polar  bear  gall  bladders. 

There  is  an  absence  of  documentation 
substantiating  the  extent  of  the  demand 
for  polar  bear  gall  bladders.  There  is 
anecdotal  information  that  suggests 
there  is  not  an  extensive  commercial 
demand  for  polar  bear  gall  bladders, 
possibly  due  to  a  fishy  odor.  On  the 
other  hand,  in  1992  U.S.  law 
enforcement  agents  in  Alaska 
dociunented  the  first  case  of  the  sale  of 
polar  bear  gall  bladders  (SclUiebe  et  al. 
1995). 

Regardless  of  the  existing  legal  trade 
in  some  Canadian  provinces  and 
territories,  as  well  as  the  relative 
demand  that  may  exist  for  polar  bear 
gall  bladders,  the  Service  believes  that 
the  safeguards  imposed  in  this  rule  at 
18.30  (a)(l)(iv)  and  (e)(7)  &  (8)  wiU 
ensure  that  the  import  of  legally  taken 
polar  bear  trophies  does  not  contribute 
to  illegal  trade  in  bear  parts.  The 
required  certification  that  the  gall 
bladder  and  its  contents  were  destroyed 
and  the  strict  tagging  requirements 
stipulated  by  this  rule  are  effective 
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deterrents  to  the  illegal  trade  in  bear 
parts. 

F.  Import  of  Pregnant  or  Nursing 
Animals  Under  the  MMPA 

1,  Finding 

The  Service  finds  that  provisions  of 
section  102(b)  of  the  MMPA  that 
prohibit  the  import  of  pregnant  and 
nursing  marine  mammals  will  be  met 
under  the  application  requirements, 
issuance  criteria,  and  permit  conditions 
placed  in  the  final  regulations.  The 
applicant  must  certify  that  the  bear  was 
not  pregnant  at  the  time  of  take  and 
include  relevant  doc\unentation  with 
applications  for  a  permit  to  import 
female  bears  or  bears  of  unknown  sex  to 
indicate  that  the  bear  was  taken  legally 
and,  for  such  bears  taken  prior  to 
January  1, 1986.  other  dociunentation  to 
indicate  that  the  bear  was  taken  at  a 
time  or  place  when  it  could  not  have 
conceivably  been  pregnant  near  term. 

For  a  bear  taken  prior  to  the  1996/97 
NWT  himting  season,  the  applicant 
must  provide  a  certification  and  any 
other  dociunentation  that  may  be 
available  to  demonstrate  a  female  polar 
bear,  a  bear  of  unknown  sex,  or  a  male 
bear  that  is  less  than  6  feet  in  length  was 
not  taken  from  a  family  group  (i.e., 
nursing).  The  regulations  also  provide 
for  import  permits  to  have  a  condition 
that  the  polar  bear  at  the  time  of  take 
was  not  pregnant  near  term,  was  not  a 
dependent  nursing  bear  or  a  female  with 
such  offspring  (i.e.,  in  a  family  group), 
and  was  not  moving  into  a  den  or 
already  in  a  den.  These  measures  ensiue 
that  the  prohibitions  of  Section  102(b)  of 
the  MMPA  vfiU  not  be  violated,  as 
disoissed  further  below. 

2.  Discussion  of  Pregnant  or  Nursing 

Section  102(b)  of  the  MMPA  prohibits 
the  import  of  any  marine  mammal, 
except  imder  a  permit  for  scientific 
research  or  enhancing  the  survival  or 
recovery  of  a  species  or  stock,  if  such 
marine  mammal  was  pregnant  or 
nursing  at  the  time  of  take.  Since 
Congress  did  not  specifically  exclude 
the  issuance  of  polar  bear  import 
permits  from  this  prohibition,  the 
Service  considers  the  requirement  to 
apply. 

In  the  proposed  rule  (60  PR  36382), 
the  Service  requested  comments  on  the 
following  options  to  ensiue  that  the 
requirements  of  section  102(b)  of  the 
MMPA  are  met  prior  to  issuing  a  permit 
for  the  import  of  polar  bear  trophies 
taken  in  the  NWT  as  follows:  (1)  have 
the  GNWT  certify  that  at  the  time  of  take 
the  bear  was  not  pregnant,  was  not  a 
nursing  cub,  and  was  not  a  mother  with 
cubs  based  on  information  presented  to 


the  DRR  office;  (2)  condition  the  import 
permit  that  the  permittee  must  certify  at 
the  time  of  import  that  at  the  time  of 
take  a  female  bear  was  not  pregnant  or 
a  mother  with  cubs,  and  a  young  bear 
was  not  nursing;  and/or  (3)  include 
issuance  criteria  that  the  Service  would 
not  issue  permits  for  female  bears  taken 
diuing  the  month  of  October  and  bears 
taken  while  in  family  groups. 

Based  on  the  comments  received,  the 
Service  adopted  a  modification  of 
proposed  actions  (2)  and  (3).  In  the 
proposed  rule,  the  Service  noted  two 
timeframes  when  it  might  be  difficult  to 
ensure  the  provisions  of  section  102(b) 
woiild  be  met.  First,  it  would  be 
difficult  to  know  if  a  polar  bear  was 
pregnant  in  any  months  preceding 
denning.  Polar  bears  mate  in  spring, 
become  implanted  in  late  September 
and  usually  start  building  dens  in  late 
October  and  early  November.  Cubs  are 
typically  bom  at  the  end  of  December. 
As  was  pointed  out  by  the  t^C, 
"*  *  *  determining  whether  a  female  is 
pregnant  would  be  difficult  early  in  a 
pregnancy  and,  very  early,  might  require 
analysis  of  hormones  in  the  blood  or 
histological  examination  of  the  ovaries 
and  uterus.  It  is  imlikely  that  either  the 
hunter  or  the  guide  would  be  qualified, 
or  would  have  the  equipment  or 
material  necessary  to  do  such  analyses." 
Because  of  this  concern,  the  Service 
reviewed  the  legislative  history  of  the 
MMPA  for  information  on  the  meaning 
of  the  term  "pregnant".  In  1972,  when 
the  MMPA  was  enacted  the  House 
Conference  Report  (H.R.  Rep.  Conf  No. 
92-1488,  92d  Cong.,  2d  Sess.  24  (1972)) 
indicates  that  the  conferees  discussed 
the  provision  of  prohibiting  the  import 
of  pregnant  marine  mammals.  The 
report  states,  "It  is  known  that  some 
marine  mammals  are  technically 
pregnant  almost  year-round,  and  in  the 
cases  of  others,  it  is  extremely  difficult 
for  even  trained  observers  to  detect 
pregnancy  except  in  the  latter  stages  or 
in  seasons  when  such  animals  are 
known  to  give  birth.  It  is  the  intent  of 
the  conferees  that  the  term  "pregnant" 
be  interpreted  as  referring  to  animals 
pregnant  near  term  or  suspected  of 
being  pregnant  near  term  as  the  case 
maybe." 

•ftie  GNWT  currentiy  prohibits  the 
hunting  of  bears  constructing  dens  or  in 
dens.  Since  the  proposed  rule,  the 
Service  has  learned  that  the  GNWT 
affords  such  protection  to  female  bears, 
in  part,  by  prohibiting  the  hunting  of 
female  bears  prior  to  December  1  in 
areas  where  denning  occurs.  These 
measures  effectively  protect  female 
bears  pregnant  near  term. 

It  is  unclear  when  the  GNWT  put 
protection  measures  in  place  for 


denning  bears.  In  a  December  20, 1996, 
memo  to  the  Service,  it  was  stated  that, 
"For  more  than  ten  years,  the  Northwest 
Territories  have  had  regulations  in  place 
protecting  polar  bears  at  or  constructing 
dens"  (GNWT).  Therefore,  for  female 
polar  bears  or  bears  of  imknown  sex 
sport  hunted  in  the  NWT  prior  to 
January  1, 1986,  the  Service  will  require 
an  applicant  to  provide  doounentation 
that  the  polar  bear  was  not  pregnant 
near  term  at  the  time  of  take.  T^s 
dociunentation  could  be  a  copy  of  the 
travel  itinerary  or  hunting  license  which 
shows  the  date(s)  or  location  of  the 
hunt,  as  proof  that  the  bear  was  taken 
during  the  time  period  when  the  bear 
could  not  conceivably  be  pregnant  near 
term  or  from  an  area  that  does  not 
support  maternity  dens.  The  Service 
selected  the  date  of  January  1, 1986. 
since  bears  typically  give  birth  prior  to 
January  1.  and  1986  represents  the  ten 
year  period  of  protection  referred  to  in 
the  memo. 

The  second  timeframe  of  concern  was 
for  nursing  bears  (mother  and  young). 
Bears  typically  nurse  tmtil  they  are 
approximately  2.0  to  2.5  years  of  age  at 
which  time  they  are  about  the  same  size 
as  the  mother.  Polar  bears  nearing  the 
time  when  they  are  weaned  would  be 
difficult  to  identify  as  nursing.  At  the 
time  of  the  proposed  rulemaking  and  as 
discussed  previously,  the  NWT  wildlife 
regulations  protect  cubs  of  the  year,  one- 
year-old  cubs,  and  mothers  of  bears  in 
these  two  age  groups.  However,  in  some 
areas,  the  regulations  do  not  protect 
two-year-old  bears  or  mothers  of  two- 
year-old  bears.  Effective  with  the  1996/ 
97  NWT  polar  bear  hunting  season,  all 
management  agreements  were  changed 
to  protect  bears  in  family  groups  (Ron 
Graf.  DRR,  personal  communication). 
Although  sport  hunters  tend  to  target 
large,  older  male  polar  bears  it  is 
possible  that  2-year-old  bears  or  mothers 
of  such  bears  were  legally  sport  hunted 
in  the  NWT  prior  to  the  management 
agreement  changes.  Therefore,  to  ensure 
that  the  MMPA  prohibition  on  the 
import  of  nursing  marine  mammals  is 
met,  the  Service  will  require  applicants 
who  took  a  bear  prior  to  the  1996/97 
NWT  hunting  season  to  certify  that  the 
bear  was  not  hunted  from  a  family 
group  and  provide  any  available 
doounentation  that  a  female  bear,  a  bear 
of  unknown  sex,  or  a  male  bear  that  is 
less  than  6  feet  in  length  (from  tip  of 
nose  to  the  tail)  was  not  taken  from  a 
family  group.  Such  dociunentation  may 
include  certification  from  the  DRR 
based  on  their  harvest  records  that  the 
bear  was  not  taken  as  part  of  a  fomily 
group. 
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G.  Finding  for  Bears  Taken  Before  the 
1994  Amendments 

1.  Finding 

The  Service  will  issue  permits  for 
polar  bears  taken  from  approved 
populations  in  the  NWT  between 
December  21, 1972,  and  April  30, 1994. 
the  date  the  MMPA  was  amended,  when 
the  issuance  criteria  of  §  18.30(d)  and 
the  conditions  of  S  18.30(e)  are  met.  The 
Service  proposed  that  bears  taken  in  all 
12  populations  in  the  NWT  would  be 
eUgible  for  import  permits  under  an 
aggregate  finding,  but  now  the  Service 
finds  that  pre- Amendment  bears  must 
have  been  taken  from  approved 
populations  as  discussed  below.  The 
Service  will  accept  several  different 
forms  of  docimientation,  as  described  in 
§  18.30(a)(4)  as  evidence  of  legal  take. 
The  Service  notes  that  docimienting  the 
polar  bear  was  legally  harvested  in 
Canada  by  the  apphcant  or  by  a 
decedent  from  whom  the  applicant 
inherited  the  trophy  may  be  more 
problematic  for  polar  bears  taken 
between  late  1972  to  1976  since  records 
maintained  by  DRR  start  from  the  mid 
1970's.  The  application  information 
needed  to  determine  the  bear  was  not 
pregnant  or  nursing  at  the  time  of  take 
is  the  same  as  for  bears  taken  after  April 
30, 1994.  This  is  to  address  the  factors 
set  forth  in  §  18.30(a)(7)  and  (8). 

2.  Disciission  of  Bears  Taken  Before  the 
1994  Amendments 

Section  104(c)(5)(A)  includes  polar 
bears  taken,  but  not  imported,  prior  to 
the  1994  Amendments.  The  Service 
proposed  (60  FR  36382)  to  issue  an 
aggregate  finding  covering  the  NWT 
historic  sport-himting  program  for  each 
year  starting  in  late  1972  to  the  present 
for  the  following  reasons:  (1)  Canada  is 
a  signatory  to  the  1973  International 
Agreement  on  the  Conservation  of  Polar 
Bears  that  came  into  efiiect  on  May  26, 
1976;  (2)  since  1949  Canada  has 
restricted  hunting  of  polar  bears  to 
Native  people;  (3)  the  GNWT  has 
managed  polar  bears  under  a  quota 
since  1968;  (4)  the  GNWT  has 
maintained  a  data  collection  and 
monitoring  program  on  the  polar  bear 
harvest  in  its  territory  since  the  1976/77 
harvest  season;  (5)  the  DRR  has 
demonstrated  a  progressive  management 
program  for  polar  bear  that  includes 
scientific  research  and  traditional      • 
knowledge;  and  (6)  the  1994 
Amendments  do  not  require  the 
evaluation  of  Canada's  past  polar  bear 
management  history. 

Based  on  comments  received  and  a 
review  of  the  MMPA.  the  Service  finds 
pre-Amendment  bears  must  have  been 
taken  fit>m  approved  populations.  The 


"grandfather"  provision  that  allows 
permits  to  be  issued  for  pre-Amendment 
trophies  is  tied  to  the  same  statutory 
criteria  that  apply  to  the  import  of  polar 
bears  taken  after  the  passage  of  the  1994 
Amendments.  Section  104(c)(5)  of  the 
MMPA  allows  the  issuance  of  import 
permits  for  polar  bear  trophies  taken 
before  April  30, 1994,  //the  Secretary 
makes  the  necessary  findings  that,  inter 
alia,  the  Canadian  management  program 
is  consistent  with  the  hitemational 
Agreement  and  that  "the  affected 
population  stock"  is  managed  under 
scientifically  sound  quotas  "at  a 
sustainable  level." 

For  those  pre-Amendment  trophies 
which  were  taken  from  currently 
deferred  populations,  the  Service  will 
consider  substantial  new  scientific  and 
management  data  as  it  becomes 
available.  If,  after  public  comment  and 
consultation  with  the  MMC,  the  Service 
is  able  to  approve  the  population  at 
some  future  lime,  the  regulations  would 
be  amended  to  add  that  population  to 
the  Ust  of  approved  populations  in 
§  18.30(i)(l).  Then,  permits  could  be 
issued  for  the  import  of  pre-Amendment 
trophies  of  polar  bears  taken  &t>m  the 
newly  approved  population. 

Background 

On  January  3, 1995,  the  Service 
published  a  proposed  rule  in  the 
Federal  Register  (60  FR  70)  to  estabUsh 
application  requirements,  permit 
procediu^s,  issuance  criteria,  permit 
conditions,  and  a  special  permit 
issuance  fee.  The  Service  published  a    . 
second  proposed  rule  (60  FR  36382)  on 
July  17, 1995,  on  the  legal  and  scientific 
findings  that  the  Service  must  make 
before  issuing  permits  for  the  import  of 
polar  bears  trophies.  A  notice  (60  FR 
54210)  to  reopen  the  public  comment 
period  for  15  days  was  published  on 
October  20, 1995.  The  Service  received 
61  comments  bom  the  pubUc,  including 
7  form  letters  from  hunters,  8  humane 
organizations,  11  hunting  organizations, 
23  individuals,  3  Native  groups  in 
Alaska,  3  businesses,  and  7 
governmental  agencies. 

Summary  of  Comments  and 
Information  Received;  G«ieral 
Comments 

Several  respondents  were  concerned 
with  the  length  of  time  it  was  taking  to 
finahze  the  rulemaking.  One  thought  the 
National  finvironmental  Policy  Act 
(NEPA)  was  inapplicable  and  was 
causing  undue  delay. 

Response:  The  Service  made  every 
effort  to  complete  this  rule  in  a  timely 
manner.  The  rulemaking  process 
requires  the  Service  to  review  and  give 
due  consideration  to  pubhc  comments. 


NEPA  requires  the  Service  to  consider 
the  environmental  efiiscts  of  proposed 
actions  so  the  Service  can  make  a  fully 
informed  decision  and  assure  the  public 
that  it  has  considered  all  significant 
environmental  concerns.  Since  the 
Service  conducted  the  rulemaking  and 
NEPA  review  at  the  same  time  and  since 
the  Service  made  a  Finding  of  No 
Significant  Impact  under  NEPA  which 
precludes  the  need  to  conduct  an 
Enviroimiental  Impact  Statement,  the 
NEPA  review  did  not  delay  the  Service's 
rulemaking. 

Comments  on  AppUcation 
Requirements  and  Permit  Procedures 

Issue  1:  Several  respondents 
encouraged  the  Service  to  make  the 
permit  process  more  efficient  and  user 
friendly.  Some  suggested  the  Service  not 
require  some  of  the  proposed 
apphcation  information. 

Response:  The  Service  agrees  the 
permit  process  should  be  easy  to 
understand  and  is  developing  an 
application  package  for  the  import  of 
polar  bear  trophies.  Once  available,  the 
Service  welcomes  comments  on  clarity 
of  information.  Individuals  currently  on 
the  Service's  polar  bear  mailing  Ust  will 
be  sent  a  copy  of  this  package. 

After  further  consideration,  the 
Service  revised  the  regulations  on 
application  requirements.  The  Service  is 
no  longer  asking  for  the  name  and 
address  of  the  exporter  since  the 
information  will  be  on  the  CITES  export 
permit.  Nor  will  the  applicant  need  to 
give  the  age  of  the  polar  bear  as  he  or 
she  generally  will  not  know  this 
information  at  the  time  of  import.  The 
Service  does  not  agree  with  some  of  the 
comments  and  will  continue  to  require 
the  appUcant  to  provide  the  sex  of  the 
polar  bear  and  the  size  of  the  hide  or 
mount.  The  Service  believes  it  is 
important  the  permit  describe  the  items 
being  imported,  to  facilitate  inspection 
and  clearance  of  the  trophy  into  the 
United  States. 

Issue  2:  The  Service  received  several 
comments  on  the  proposed  definition  of 
"sport-hunted  trophy"  in  §  18.30(b). 
One  respondent  urged  the  Service  to 
stress  that  the  permittee  can  usd  the 
imported  trophy  only  for  non- 
commercial purposes.  Another 
suggested  the  Service  expand  the 
definition  to  include  any  part  that 
would  normally  constitute  polar  bear 
trophy  items,  such  as  the  baculiun  and 
bones. 

Response:  The  Service  agrees  and 
revised  its  definition.  The  definition 
allows  the  trophy  to  be  finished  or 
imfinished,  but  requires  the  items  be 
suitable  for  the  creation  of  a  mount, 
display,  or  rug.  It  does  not  include:  (1) 
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unspecified  polar  bear  parts  and 
internal  organs  that  may  be  of  cnuiosity 
but  not  traditionally  kept  as  trophy 
items;  (2)  items  that  are  purchased  in 
Canada;  or  (3)  articles  of  clothing  or 
ornamentation  such  as  |}ants,  hats, 
shoes,  gloves  or  jewelry,  or  other 
finished  polar  bear  products  such  as 
fishing  lures  or  accessories. 

Issue  3:  One  respondent  correctly 
noted  that  the  Service  mistakenly 
proposed  in  §  18.30(c)  that  the  MMC 
must  review  each  polar  bear  trophy 
application.  The  law  only  requires 
consultation  with  the  MMC  on  a  series 
of  general  findings,  not  on  each  permit 
application. 

Response:  The  Service  agrees  that 
Section  101(a)(1)  of  the  Act  specifically 
exempts  review  by  the  MMC  of  each 
application  for  a  permit  to  import  a 
sport-hunted  polar  bear  trophy  and 
revised  the  regulations  to  reflect  this. 

Issue  4:  One  individual  requested  the 
Service  set  a  timeframe  for  the  review 
and  approval  of  ^plications. 

Response:  The  Service  believes  the 
time  already  specified  in  the  regiilations 
at  50  CFR  §  13.11  is  appropriate.  The 
permit  applicant  should  allow  at  least 
90  days  prior  to  the  requested  effective 
date  of  a  permit  to  be  issued  under  the 
MMPA.  The  Service  processes  all 
applications  as  quickly  as  possible,  but 
notes  that  actual  processing  time  varies 
based  on  available  resources  and 
number  of  apphcations  received  in  a 
period  of  time.  Applicants  can  facilitate 
the  process  by  ensuring  that  all 
information  and  documentation 
submitted  in  their  appUcation  is 
complete. 

Issue  5:  Two  respondents  objected  to 
the  proposal  to  publish  a  notice  of  each 
permit  in  the  Federal  Resiflta-. 

Response:  Section  104(a)(2)  the 
MMPA  requires  the  Service  to  publish 
notice  of  each  application  in  the  Federal 
Register.  When  Congress  added  section 
104(c)(5)  to  the  MMPA  to  allow  for 
issuance  of  permits  to  import  polar  bear 
trophies,  it  did  not  exempt  this  type  of 
permit  from  the  public  notice  and 
comment  procedures  required  under 
section  104(d)  of  the  MMPA. 

Issue  6:  One  respondent 
recommended  the  Service  delete  the 
issuance  criteria  listed  in  §  18.30(d)(4), 
(5),  and  (6)  on  Canada's  sport-hunting 
program,  scientific  quotas,  and 
consistency  with  CITES  since  the 
Service  was  making  generic  findings. 

Response:  Althou^  the  Service 
recognizes  that  some  of  the  criteria  will 
be  met  through  generic  findings,  it 
continues  to  believe  the  regulations 
must  contain  all  issuance  criteria.  To 
assist  the  pubhc  in  understanding  the 
requirements,  the  application  package 


will  provide  information  explaining 
issuance  criteria  and  findings. 
Applicants  may  cite  the  generic  findings 
made  in  this  rule  on  the  consistency  of 
the  Canadian  program  with  the 
International  Agreement  and  the 
sustainable  management  of  the 
particular  population  fit>m  which  the 
trophy  was  taken.  However,  for  polar 
bears  taken  from  populations  other  than 
those  approved  in  the  final  rule,  the 
applicant  should  submit  data  on  each  of 
the  criteria  so  that  the  Service  can 
determine  whether  the  new  data  are 
sufficient  to  allow  the  Service  to  make 
affirmative  findings  imder  Section 
104(c)(5)(A)  of  the  MMPA. 

Issue  7:  Two  individuals  indicated 
that  the  import  permit  needs  to  be  valid 
for  longer  than  one  year  since  taxidermy 
work  cannot  be  done  in  Canada  in  that 
time  interval.  In  addition,  there  should 
be  a  provision  to  extend  the  permit 
without  payment  of  another  fee. 

Response:  The  Service  believes  that  a 
one-year  duration  of  a  permit  should  be 
adequate  time  to  make  the  shipping 
arrangements  and  import  a  trophy  since 
the  permit  is  required  to  import  the 
trophy,  not  to  hunt  the  polar  bear.  The 
permit  applicant  can  apply  for  the 
import  permit  at  any  time  as  best  suits 
the  anticipated  completion  date  of  the 
taxidermy  work  in  Canada.  The  Service 
continues  to  believe  the  standard 
processing  fee  in  50  CFR  §  13.11(d)(4) 
shoidd  apply  to  renewal  of  permits, 
including  polar  bear  trophy  import 
permits.  Tliis  is  a  permit  administration 
fee  to  help  defivy  the  processing  costs, 
not  the  one-time  polar  bear  issuance  fee 
of  $1,000. 

Issue  8:  Some  re8p<mdents  thought 
the  proposed  fee  rate  for  the  issuance  of 
polar  bear  permits  was  reasonable  while 
others  were  concerned  the  proposed  fee 
was  excessive.  Several  respondents 
were  concerned  about  the  Service's  use 
of  the  fee  and  its  accounting  of 
disbursements. 

Response:  After  consideration  of  the 
comments,  the  Service  retained  the 
issuance  fee  at  $1,000,  as  proposed. 

Congress  specifically  wrote  the  law 
(section  113(d))  so  the  Service  would 
use  the  funds  from  the  issuance  fee  to 
further  the  purposes  of  the  International 
Agreement  for  the  conservation  of  polar 
b^  populations  shared  between  the 
United  States  and  the  Russian 
Federation.  An  issuance  fee  of  less  than 
$1000.00  (compared  to  the  projected 
niunber  of  import  permits)  would  not 
produce  sufficient  revenue  to 
implement  the  conservation  provisions 
of  Sections  104(c)(5)(B)  and  113(d). 

The  Service,  working  with  the  State 
Department,  the  MMC,  and  the  State  of 
Alaska,  is  working  with  the  Russian 


Federation  to  coordinate  measures  for 
the  conservation,  sustainable  use, 
protection  of  habitat,  and  study  of  the 
Alaska-Chukotka  shared  polar  bear 
population.  The  Service  anticipates  they 
will  fund  the  follovnng  kind  of 
activities:  development  of  a  harvest 
monitoring  management  program: 
collection  of  specimen  material; 
conducting  aerial  den  or  population 
surveys;  providing  technical  assistance 
for  enforcement  programs;  and 
development  of  conservation 
educational  materials. 

The  Service  will  use  monies  from 
issuance  fees  to  fund  research  and 
conservation  projects  as  outlined  by  the 
MMPA  and  not  to  process  polar  bear 
import  permit  applications.  The  Service 
will  provide  periodic  progress  reports  to 
Congress  on  the  effectiveness  of  the 
implementation  of  the  International 
Ag^reement  and  of  the  progress  made  in 
the  cooperative  research  and 
management  programs  with  the  Russian 
Federation  under  section  113(c)  and  (d) 
of  the  MMPA. 

Issue  9:  One  respondent  urged  the 
Service  to  define  "significant  adverse 
impact"  in  its  final  rule  under  §  18.30(h) 
on  scientific  review. 

Response:  llie  Service  decided  not  to 
develop  a  regiilatory  definition  of 
"significant  adverse  impact"  at  this 
time,  but  did  give  consideration  to  its 
meaning  as  discussed  in  the  section  on 
scientific  review  above. 

Comments  on  Consideration  of 
Population  Stocks  Under  the  MMPA 

Issue  1 :  Many  respondents  questioned 
the  management  of  polar  bears  in 
Canada  as  12  separate  population 
stocks. 

Response:  After  review  of  the 
comments  and  further  consideraticm, . 
the  Service  continues  to  conclude  that 
each  of  the  12  polar  bear  management 
units  in  Canada  is  a  separate  population 
stock  as  the  MMPA  defines  the  term. 
The  Service  believes  that  this 
designation  ensures  the  maintenance  of 
the  polar  bear  throughout  its  range  in 
Canada.  This  decision  was  made  by 
applying  sound  biological  principles  to 
the  examination  of  polar  bear  biology 
and  reviewing  the  data  from  scientific 
research.  A  complete  discussion  of  the 
Service's  position  on  this  issue  is 
provided  under  the  heading 
"Consideration  of  Population  Stocks 
under  the  MMPA." 

Issue  2:  Although  the  MMC  agreed 
that  in  the  face  of  imcertainty  it 
generally  is  prudent  to  manage  based  on 
local  populations  or  subpopuJations, 
they  pointed  out  that  splitting  a  discrete 
population  into  smaller  sub-units  could 
lead  to  a  positive  finding  for  sub-units 
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that  would  not  be  reached  if  the 
population  were  considered  as  a  whole. 
Response:  The  Service  agrees  with  the 
MMC,  and  notes  Canada's  polar  bear 
management  program  recognizes  that 
there  may  be  adverse  consequences  if 
Canada  defines  and  manages  a 
population  too  broadly  or  too  narrowly. 
For  example,  when  scientific  data 
showed  that  the  recruitment  level  of  the 
Viscoimt  Melville  population  was 
substantially^fferent  from  other 
populations  in  Canada,  the  GNWT 
changed  its  management  of  polar  bears 
in  this  population.  If  the  GNWT  had 
lumped  this  population  with  other 
populations  and  managed  them  as  one, 
the  number  of  polar  bears  would  have 
continued  to  decline  in  Viscount 
Melville. 

Comments  on  Canada's  and  NWT  Polar 
Bear  Management  Programs 

Issue  1 :  Many  respondents  praised  the 
Canadian  polar  bear  management 
program  as  a  model  of  good 
conservation  and  co-management  and 
asked  the  Service  to  defer  to  Canada's 
expertise. 

Response:  The  Service  agrees  that 
Canada  has  established  an  efi^sctive 
management  program  for  polar  bear,  but 
the  MMPA  requires  the  Service  to 
independently  make  the  findings  set  out 
by  Congress. 

Issue  2:  Several  respondents 
questioned  Canada's  ability  to  monitor 
and  enforce  their  polar  bear  sport- 
hunting  program. 

Response:  After  considering  the 
comments,  the  Service  continues  to  find 
that  Canada  has  an  effective  sport- 
hunting  program.  The  Service  does  not 
agree  with  the  comment  that  Native 
land  claim  agreements  will  supersede 
NWT  and  Canadian  law.  The  NWT 
regulations  implement  the  agreements 
and  apply  to  all  hunters.  The 
agreements  include  actions  necessary  to 
fulfill  the  provisions  of  the  International 
Agreement.  Some  agreements  have  been 
in  place  a  number  of  years  (e.g.,  the 
Inuvialuit  Land  Claim  Agreement  has 
been  in  place  since  1984)  and  have  been 
shown  to  be  effective  in  developing  and 
implementing  co-operative  management 
of  polar  bear  and  other  wildhfe 
resources. 

Comments  on  the  Harvest  of  Polar 
Bears 

The  Service  received  many  extensive 
and  contradictory  comments  on  the  role 
of  sport  himting  in  the  harvest  and 
management  of  polar  bears. 
Respondents  disagreed  on  the 
significance  of  caimibalism  by  males; 
whether  sport  hunting  has  an  effect  on 
the  total  harvest  of  polar  bears;  the 


significance  of  sexual  competition;  the 
potential  consequences  of  targeting 
older,  adult  male  bears;  and  the  social 
and  economic  effects  of  sport  hunting 
on  Native  peoples. 

Response:  Tne  Service  must  consider 
not  whether  sport  hunting  should  occur 
or  is  beneficial  but  whether  Canada  has 
a  monitored  and  enforced  hunting 
program  that  is  consistent  with  the 
International  Agreement  and  is  based  on 
scientifically  sound  quotas  that  will 
ensure  the  maintenance  of  populations 
at  a  sustainable  level.  Thus,  the  Service 
believes  it  is  not  necessary  in  this  forum 
to  respond  to  the  detailed  comments 
debating  the  role  of  sport  hunting.  The 
Service  recognizes  that,  under  certain 
conditions,  sport  hunting  can  be  a 
useful  management  tool.  Canada  has 
elected  to  incorporate  it  into  their  total 
management  program  for  polar  bears. 
The  selective  harvesting  of  males  is  a 
part  of  the  Canadian  model  of 
management  and  is  based  on  biological 
and  management  considerations,  not  on 
the  relative  merits  of  sport  hunting. 

Comments  on  Legal  and  Scientific 
Findings 

Issue  1 :  The  MMC  thought  the 
regulations  should  permanently  prohibit 
the  import  of  polar  bears  taken  in 
disapproved  populations.  They  wrote 
the  Service  that  "at  the  absolute 
minimum,  the  Service  should  require 
the  applicant  to  demonstrate  that  the 
trophy  to  be  imported  was  taken  fiom  a 
population  for  which  the  Service  has 
made  a  current  affirmative  finding." 

Response:  The  Service  has  carerully 
considered  the  comments  received  and 
agrees  that  only  polar  bear  trophies 
which  were  taken  fitim  currently 
approved  populations  should  be  eligible 
for  import  at  this  time.  The  Service  will 
consider  issuing  import  permits  for 
polar  bear  trophies  taken  fiom  currently 
deferred  populations  if,  after  notice  and 
opportiuiity  for  public  comment  and  in 
consultation  wiUi  the  MMC,  the  Service 
is  able  to  make  all  of  the  required 
findings  for  the  deferred  population  and 
add  that  population  to  the  list  of 
approved  populations  at  §  18.30(i)(l). 

Issue  2:  Several  respondents  thought 
the  proposed  system  to  review  and 
update  the  status  of  populations  would 
delay  the  subsequent  approval  of 
populations  that  the  Service  had 
disapproved.  The  CWS  asked  that  the 
system  retain  flexibility  so  as  to  allow 
findings  to  be  reviewed  and  updated 
regularly. 

Response:  The  Service  agrees  and 
revised  the  regulations  to  look  at  the 
overall  sport-hunting  program.  The 
Service  removed  the  requirement  that 
the  population  status  as  reported  by  the 


DRR  had  to  be  either  "+"  or  "o"  for  the 
average  of  the  past  three  harvest 
seasons.  For  additional  discussion  of  the 
method  of  approving  populations,  see 
the  previous  section  on  scientifically 
soimd  quotas  and  maintenance  of 
sustainable  population  levels. 

Issue  3:  One  respondent  was 
concerned  that  if  the  population  status 
changed  for  any  particular  year  (i.e.,  an 
approved  population  became 
disapproved),  the  Service  would  be 
required  to  confiscate  already  imported 
trophies. 

Response:  The  Service  would 
consider  legally  imported  trophies  bom 
approved  populations  to  be  legal  even  if 
the  population  was  subsequently 
disapproved  based  on  new  information. 

A.  Comments  on  Legal  Take 

One  respondent  commented  that  the 
proposed  rule  placed  the  authority  to 
prove  legal  taking  of  a  bear  with  the 
GNWT. 

Response:  The  Service  retains  the 
responsibility  to  decide  for  each  permit 
apphcation  whether  the  hunter  legally 
harvested  the  polar  bear  in  the  NWT. 
The  finding  of  legal  take  consists  of  two 
decisions  by  the  Service:  (1)  the 
aggregate  finding  on  Canada's  program 
as  given  in  this  rule  and  (2)  the  finding 
for  each  permit  application.  The  type  of 
documentation  the  applicant  must 
provide  is  given  in  the  regulations  at 
§  18.30(a)(4)  and  is  based  on  provisions 
in  Canada's  management  program. 

B.  Comments  on  the  International 
Agreement 

Issue  1:  The  MMC  commented  it  is  an 
open  question  whether  the  International 
Agreement  is  self-executing. 
International  law  binds  the  Parties  to 
the  provisions  of  the  International 
Agreement,  whether  or  not  a  Party  has 
domestic  legislation  to  fully  implement 
the  Treaty's  provisions. 

Response:  The  Service  believes  the 
International  Agreement  is  not  self- 
implementing,  but  agrees  with  the  MMC 
that  international  law  binds  the  Parties 
to  its  provisions.  In  any  event,  the 
Service  believes  that  the  GNWT 
program  for  the  management  of  polar 
bears  is  consistent  with  the 
International  Agreement. 

Issue  2:  The  MMC  asked  which 
exemption  in  Article  m.l— either  (d)  or 
(e) — the  Service  considers  to  authorize  a 
sport  hunt  by  non-nationals. 

Response:  Although  exception  (e)  is 
the  clearer  authority,  the  Service 
interprets  both  exceptions  to  allow  sport 
hunts  imder  specified  conditions 
discussed  earlier  in  the  section  on  the 
International  Agreement.  Exception  (d). 
allows  for  sport  hunts  in  Canada 
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because  of  Canada's  declaration. 
Exception  (e)  allows  sport  hunts  by  any 
Party.  So  as  referenced  in  Canada's 
declaration,  both  (d)  and  (e)  permit  a 
sport  hunt  based  on  scientifically  sound 
quotas  under  Canada's  laws. 

Issue  3:  Two  respondents  provided 
opposing  views  as  to  whether 
exceptions  (d)  and  (e)  are  more 
appropriately  interpreted  by  plain 
meaning  or  consideration  of  negotiating 
history. 

Response:  The  Service  agrees  with  the 
comment  that  negotiating  history  may 
be  consulted  where  the  provisions  of  a 
treaty  are  imclear,  and  that  the  plain 
meaning  interpretation  must  be  used 
where  the  provisions  are  clear. 

Issue  4:  The  MMC  thought  the  Service 
should  consider  whether  exception  (d) 
is  limited  to  taking  by  local  people  as  a 
literal  reading  would  suggest,  or 
whether  it  allows  taking  by  non- 
nationals,  non-Inuit,  or  non-Indian 
himters  under  the  guidance  of  a  Native 
hunter,  as  the  negotiating  history  may 
support.  One  respondent  ttgued  that 
under  the  plain  meaning  of  the  phrases 
of  the  exception  hunting  is  limited  to 
only  local  people  in  contiguous  land 
areas. 

Response:  The  Service  does  not 
believe  the  scope  of  this  exception  is 
limited  to  actual  taking  by  local  people 
in  Canada  based  on  Canada's 
declaration  to  the  International 
Agreement.  Since  persons  may  disagree 
on  the  interpretation  of  the  generalized 
words  in  the  exception,  the  Service 
believes  it  is  necessary  to  look  to  the 
negotiating  history  as  discussed 
previously. 

Issue  5:  The  MMC  and  two 
respondents  gave  widely  divergent 
interpretations  of  exception  (e).  One 
respondent  suggested  the  exception 
imposes  a  geographic  restriction  rather 
than  a  restriction  on  the  class  of 
persons.  Another  thought  the 
interpretation  given  by  the  Service  and 
the  Baui  Report  was  overly  broad  and 
overlooked  the  conse<}uences. 

Response:  The  Service  agrees  with  the 
MMC  that  the  best  interpretation  of 
exception  (e)  is  that  a  Party  nation  may 
authorize  taking  by  any  person, 
including  a  non-national,  as  long  as  the 
take  occurs  in  an  area  where  nationals 
have  hunted  by  traditional  means.  A 
discussion  of  traditional  bunting  areas 
can  be  found  in  the  section  on  the 
International  Agreement.  Since  the 
language  of  this  exception  is  open  to 
different  interpretations  as  shown  by  the 
range  of  comments  received,  the  Service 
examined  the  negotiating  history  of 
exception  (e)  as  discussed  earlier. 
p     Issue  6:  One  respondent  suggested 
that  Canada's  polai  bear  sport-hunting 


program  is  in  violation  of  the 
International  Agreement  because 
Canada  filed  its  declaration  after  the 
Treaty  was  signed  and  the  declaration 
contravenes  the  language  of  the  Treaty. 

Response:  The  Canaman  government 
submitted  its  declaration  when  it 
deposited  its  instrument  of  ratification 
for  the  Agreement  in  1976  (Baur  1993). 
The  decl^tion  provides  Canada's 
interpretation  of  the  phrases  "traditional 
rights"  and  "in  accordance  with  the 
laws  of  that  Party"  from  the 
International  Agreement.  Moreover  the 
Service  is  not  in  a  position  to  criticize 
Canada's  interpretation  of  the 
International  Agreement  or  Canada's 
domestic  implementation  of  the  treaty. 
It  is  the  Service's  judgment  that  Canada 
has  the  best  polar  bear  management 
programs  in  the  world.  The  Service 
finds  that  the  GNWT  management 
program  for  polar  bears  as  well  as  the 
Canadian  interpretations  of  the 
International  Agreement  are  consistent 
with  the  purposes  of  the  International 
Agreement. 

Issue  7:  Many  respondents  disagreed 
with  the  Service's  interpretation  of 
"token",  arguing  that  Canada  had  not 
defined  the  term  and  Canada  should 
determine  the  meaning.  On  the  other 
hand,  the  MMC  thought  the  Service 
should  define  the  term  more 
conservatively. 

Response:  After  considering 
comments  and  consulting  furdier  with 
the  CWS,  the  Service  decided  not  to 
independently  define  the  phrase  "token 
sports  himt"  in  terms  of  percentage  of 
the  quota,  but  to  accept  Canada's 
interpretation  that  token  refers  to  sport 
hunts  that  are  within  conservation 
limits. 

Issue  8:  The  Service  received  two 
opposing  comments  on  the  Resolution 
on  Special  Protection  Measures  to  the 
International  Agreonent  that  calls  for 
the  protection  of  females  with  cubs  and 
their  cubs. 

Response:  The  Service  believes  the 
Resolution  is  complementary  to  the 
objectives  of  the  International 
Agreement,  and  failure  to  comply  with 
the  Resolution  results  in  failure  to  meet 
those  objectives.  Therefore,  the  Service 
will  continue  to  consider  whether 
populations  have  provisions  to  protect 
females  with  cubs  and  their  cubs  prior 
to  deciding  whether  to  approve  polar 
bear  populations  for  the  import  of 
trophies  into  the  United  States. 

usue  9:  Several  respondents  thought 
that  hunts  would  be  in  violation  of  the 
International  Agreement  if  (1)  hunters 
used  aircraft,  snow  machines,  or  boats 
to  reach  base  camps  in  areas  beyond 
where  nationals  traditionally  himted  or 
to  areas  that  could  not  be  reached  by 


Native  himters  on  dog  sleds  or  (2) 
hunters  used  aircraft  to  assist  in  locating 
or  taking  bears,  or  selecting  base  camps 
within  areas  of  high  polar  bear 
densities. 

Response:  After  fiuther  consideration, 
the  Service  continues  to  find  that 
Canada's  polar  bear  management 
program,  including  the  use  of  aircraft, 
snow  machines  or  boats  to  reach  base 
camps,  meets  the  provisions  of  the 
International  Agreement.  A  discussion 
that  addresses  the  concerns  raised  by 
these  comments  is  given  in  the  section 
on  the  International  Agreement  above. 

Issue  10:  The  MMC  pointed  out  that 
section  102(a)(1)  of  the  MMPA  prohibits 
any  person  subject  to  U.S.  jurisdiction 
fit}m  taking  any  marine  mammal  on  the 
high  seas,  and  advised  that  if  sport 
hunts  are  being  conducted  beyond 
Canada's  12-mile  limit,  which  the  MMC 
is  interpreting  as  the  high  seas,  the 
Service  will  need  to  determine  whether 
such  taking  is  consistent  with  the 
MMPA. 

Response:  The  MMPA  does  not  define 
the  term  "high  seas."  Canada  signed  the 
UN  Convention  of  the  Law  of  the  Sea  in 
1982  and  considers  waters  under 
Canadian  jurisdiction  to  include  waters 
up  to  the  limit  of  the  200  nautical  mile 
exclusive  economic  zone  (GNWT).  This 
interpretation  is  comparable  to  the 
definition  of  "waters  under  the 
jurisdiction  of  the  United  States"  as 
defined  in  the  MMPA. 

The  MMPA  provides  for  exception  to 
the  taking  prohibitions  of  section  102  by 
permit  issued  under  section  104. 
Section  104(c)(S)(A)  allows  the  Director 
to  issue  permits  for  the  import  of  polar 
bear  trophies  legally  taken  in  Canada. 
The  Service  has,  therefore,  determined 
that  the  taking  of  polar  bear  trophies  by  - 
U.S.  himters  is  consistent  with  the 
MMPA  so  long  as  the  trophy  is  hunted 
legally  in  Canada,  which  includes  the 
waters  under  the  jurisdiction  of  Canada 
as  long  as  the  provisicms  of  the 
International  Agreement  are  met. 

C.  Conunents  on  Scientifically  Sound 
Quotas  and  Maintenance  of  Sustainable 
Population  Levels 

Issue  1 :  Several  respondents 
questioned  the  quality  of  the  data  used 
by  the  Service  to  make  its  findings, 
suggesting  the  information  was 
insufficient  or  uncertain  for  key 
elements  of  the  management  program 
such  as  definition  of  population 
boundaries. 

Response:  The  Service  based  its 
findings  on  the  best  available 
information.  The  Service  does  not 
consider  the  re-examination  of 
population  boundaries,  for  example,  by 
the  DRR  as  being  indicative  of  a  scarcity 
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of  data.  On  the  contrary  such  re- 
examinations demonstrate  an  interest  in 
obtaining  the  best  information  possible 
given  current  management  practices  and 
technology. 

Issue  2:  Several  respondents  thought 
the  GNWT  relied  too  much  on 
population  inventories.  The  length  of 
time  betwreen  inventories  was  long  and 
the  lack  of  adequate  funds  might  limit 
the  periodic  inventories  being 
conducted. 

Response:  The  Service  notes  that  the 
20-year  timeframe  between  inventories 
is  practical  considering  other  data 
Canada  collects  and  uses  to  monitor 

Eolar  bear  populations  and  polar  bear 
fe  history  that  is  characterized  by  a 
long  hie  span,  slow  population  growth, 
laree  distribution,  and  low  density. 

Issue  3:  Several  respondents 
expressed  concern  by  the  lack  of 
standard  error  measures  for  population 
estimates. 

Response:  The  Service  considers  the 
use  of  the  population  estimates  within 
the  present  context  to  be  valid.  The 
population  estimates  were  determined 
through  research  using  scientific 
methodology  and  are  a  conservative 
approach.  Although  the  Service 
acknowledges  that  the  use  of  a 
quantitative  term,  such  as  the  standard 
error,  to  report  the  reUability  of  the 
population  estimate  is  more  acceptable 
scientifically,  the  use  of  quahtative 
terms  is  appropriate  at  this  time  due  to 
sampling  bias. 

Issue  4:  The  Service  received  a 
niunber  of  comments  on  the  use  of  local 
knowledge  collected  from  himters  in  the 
NWT  polar  bear  management  program. 

Response:  The  use  of  local  knowledge 
by  the  GNWT  demonstrates  one  aspect, 
oj  co-management  of  the  polar  bear 
resource  and  reflects  the  efforts  of  the 
GNWT  to  collect  as  much  information 
as  possible  to  identify  research  and 
management  needs.  Local  knowledge  is 
one  kind  of  information  considered  in 
conjimction  with  monitoring  of  the 
polar  bear  populations.  This  is  similar 
to  other  wildlife  management  programs 
that  use  himter  information,  such  as  the 
white-tail  deer  programs  in  the  United 
States.  The  Service  notps  that  the 
analyses  used  to  examine  the  harvest 
data  as  well  as  their  interpretation  and 
the  conclusions  of  the  investigators  have 
been  discussed  in  a  recent  pubUcation 
by  Lee  and  Taylor  (1994). 

Issue  5:  Several  respondents 
commented  that  allowing  the  import  of 
polar  bear  trophies  into  the  United 
States  might  result  in  pressure  on  the 
GNWT  to  increase  the  harvest  quotas. 

Response:  The  drafters  of  the  1994 
Amendments  to  the  MMPA  recognized 
this  possibihty  and  placed  provisions  in 


the  MMPA  to  address  it,  i.e.,  specific 
scientific  review  and  findings  to  ensure 
the  issuance  of  permits  is  not  having  a 
significant  adverse  impact'  on  the  polar 
bear  populations  in  Cwada.  In  addition, 
the  NWT  polar  bear  program  is  subject 
to  review  by  the  lUCN  PBSG  as  well  as 
other  national  and  international 
representatives  at  annual  PBTC  and 
PBAC  meetings. 

Issue  6:  Several  respondents  were 
critical  of  the  model  used  by  Canadian 
wildlife  managers  for  a  variety  of 
reasons.  One  of  the  biggest  concerns  was 
there  would  be  a  delay  of  many  years 
before  managers  >vould  know  if  the 
predictions  of  the  model  were  correct. 

Response:  Given  the  varied  aspects  of 
the  NWT  polar  bear  management 
program  and  the  constraints  of  the  polar 
bear  Ufe  history,  the  Service  believes  the 
model  used  to  calculate  sustainable 
harvest  is  appropriate.  Some  time  may 
be  required  before  certain  variables 
within  the  existing  model  can  be 
precisely  quantified,  but  this  is  typical 
of  models  for  species,  such  as  the  polar 
bear,  characterized  by  low  reproductive 
potential,  long  life  spans,  low  density, 
and  large  distribution.  Given  this  life 
history,  there  is  no  model  available 
which  could  provide  a  prediction  of 
trends  within  a  short  timeframe.  This 
includes  the  model  ciirrently  mandated 
by  the  MMPA  for  U.S.  marine  mammal 
stocks  which  includes  the 
determination  of  maximum  net 
productivity. 

Issue  7:  "uie  MMC  commented  that 
the  use  of  this  model  would  result  in 
very  conservative  management  for 
populations  near  carrying  capacity,  but 
that  populations  below  their  mnYimiim 
net  productivity  level  will  remain 
depleted.  The  choice  of  this  model 
indicates  the  GNWT  intends  to 
maximize  yield  and  to  sustain  existing 
populations  rather  than  bring  those 
populations  to  optimum  sustainable 
levels. 

Response:  The  1994  Amendments  do 
not  require  the  Service  to  apply  the 
terms  "depleted,"  "maximum  net 
productivity,"  and  "optimum 
sustainable  levels"  in  relation  to  the 
NWT  polar  bear  program.  The  Service 
must  make  a  finding  that  Canada  has  a 
sport-himting  program  based  on 
scientifically  soimd  quotas  ensuring  the 
maintenance  of  the  affected  population 
at  a  sustainable  level,  not  at  an  optimiun 
sustainable  level. 

Issue  8:  Some  respondents  believed 
that  the  GNWT  should  not  manage  polar 
bears  under  the  assumption  of  maximal 
recruitment  and  survival  rates  (e.g.,  no 
density  effects). 

Response:  The  Service  does  not  agree 
with  these  comments.  As  discussed 


previously,  information  is  lacking  on 
density-dependent  population 
regulation  in  beara,  including  polar 
bears.  Until  such  time  as  there  is 
accurate  data  on  how  density  affects 
bears,  the  Service  believes  the  GNWT 
has  taken  a  reasonable  approach  by 
assiuning  that  there  is  no  density  effect 
and  basing  its  management  program  on 
measiuable  numbers. 

Issue  9:  The  MMC  asked  why  the 
Service  used  the  midpoint  or  best 
population  estimates,  rather  than 
minimum  population  estimates,  which 
are  used  in  calculating  potential 
biological  removal  levels  imder  the 
MMPA. 

Response:  The  Service  used  the 
phrase  "best  estimates  for  vital  rates"  in 
the  proposed  rule,  not  "best  population 
estimates."  The  Service  believes  the 
population  estimates  used  are 
appropriate.  It  was  agreed  at  the 
workshop  for  the  development  of  the 
DRR  polar  bear  model  (DeMaster  1988) 
that  minimum  estimates  of  population 
size  should  be  used  when  reliablie 
estimates  of  population  size  are  not 
available.  This  results  in  a  conservative 
quota. 

Issue  10:  Several  respondents 
considered  the  emphasi^on  harvest  at  a 
2:1  sex  ratio  as  inappropriate  given  the 
lack  of  information  on  number  of  males 
needed  to  make  up  a  healthy  population 
and  male  reproductive  success,  and  the 
possible  reduction  of  genetic  vigor  in 
the  population. 

Response:  The  Service  acknowledges 
that  genetic  viability,  mate  selection, 
and  genetic  vigor  are  not  well 
documented  for  polar  bear  but  believes 
that  Canada  is  using  the  best  available 
information  in  deciding  on  tools  to 
manage  this  species.  It  is  known  that 
male  polar  bears  are  opportimistic 
breedera  and  do  not  contribute  to  the 
care  of  young.  The  loss  of  a  male  bear 
generally  will  have  less  of  an  impact  on 
population  recruitment  than  the  loss  of 
a  female.  So  the  sex-selective  harvest  is 
a  valid  wildlife  management  tool  that  is 
based  on  science  and  is  utilized  to 
conserve  the  population  by  reducing  the 
impact  of  the  harvest  on  females. 

Issue  1 1 :  Other  respondents  thought 
the  GNWT  could  not  keep  the  harvest  of 
females  within  the  specified  ratio 
because  the  DRR  does  not  appear  to 
have  effective  law  enforcement  against 
the  taking  of  female  beara. 

Response:  The  DRR  has  regidations 
and  enforces  such  regulations  for  the 
harvest  of  females  in  excess  of  the 
quota.  Because  there  have  been 
problems  with  implementation  of  the 
harvest  sex  ratio,  the  GNWT  developed 
the  Flexible  Quota  Option  that  provides 
a  more  consistent  means  of  reducing  the 
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community  quota  when  there  has  been 
an  overharvest  of  either  male  or  female 
polar  bears. 

Issue  12:  Tlie  MMC  pointed  out  that 
if  the  proportion  of  females  in  the 
harvest  drops  to  1.5  percent,  the 
allowable  harvest  would  be  the  entire 
population. 

hesponse:  The  Service  agrees  that  the 
theoretically  absurd  outcome 
hypothesized  by  the  MMC  could  occur 
if  the  GNWT  blindly  followed  its 
formula  vnthout  regard  to  the  dramatic 
change  in  the  composition  of  the 
harvest.  It  is  highly  unlikely  that  such 
would  occur.  To  further  ensiue  that 
such  an  event  does  not  occur,  the 
GNWT  encourages  polar  bear  harvesting 
at  a  2:1  ratio.  The  use  of  the  Flexible 
Quota  Option  will  help  to  ensure  this 
level  of  harvest  is  not  exceeded. 

Issue  13:  The  Service  received  a 
nimiber  of  comments  on  the  method 
used  by  the  Service  to  approve 
populations.  Some  respondents  thought 
it  was  inappropriate  to  use  the 
population  status  or  exceeding  the  quota 
as  determinative  factors,  but  rather  the 
Service  should  look  at  the  success  of  the 
overall  manamment  program. 

Response:  The  Service  agrees  that 
neither  factor  alone  fully  reflects  how  a 
particular  population  meets  the  required 
finding.  The  Service  proposed  to  use  the 
population  status  as  a  non- 
discriminatory means  of  approving 
populations,  but  now  beUeves  the 
population  status  is  better  used  as  an 
indicator  of  how  well  the  allocated 
quota  is  being  adhered  to. 

The  Service  must  make  a  finding  that 
there  is  a  sport-hunting  program  based 
on  scientifically  soimd  quotas  to  ensure 
the  sustainability  of  the  affected 
population.  To  darily,  the  Service  views 
scientifically  sound  quotas  as  ones  that 
are  based  on  scientific  methodology  that 
have  imdergone  some  scientific  (i.e., 
peer)  review  and/or  are  generally 
accepted  by  the  scientific  community  at 
large.  It  is  the  sport-hunting  program, 
not  the  quota,  that  must  include 
mechanisms  that  will  ensure  the 
maintenance  of  the  affected  population 
at  a  sustainable  level.  The  quota  is  one 
factor  that  affects  the  growth  or  decline 
of  the  population.  See  the  previous 
section  on  the  legal  and  scientific 
findings  for  further  discussion. 

Issue  14:  One  respondent  thought  the 
Service  should  approve  popidations 
where  authorities  are  working  to 
establish  a  management  agreement 
rather  than  requiring  such  an  agreement 
be  in  place. 

Response:  The  Service  beheves  that 
the  management  agreements  are  an 
essential  part  of  co-management  of  polar 
bear  populations  between  the  resource 


users  and  government  wildlife 
managers.  So  the  Service  continues  to 
require  management  agreements  be  in 
place  before  approving  a  population. 

Issue  15:  One  respondent  noted  that 
the  Service  had  approved  the  Southern 
Beaufort  Sea  and  Western  Hudson  Bay 
populations  with  a  condition  that  the 
management  agreements  between 
commimities  remain  in  place.  The 
respondent  questioned  why  the  Service 
had  not  placed  a  similar  condition  on 
other  approved  populations. 

Response:  The  Service  reviewed  the 
management  agreements  for  all 
populations  in  making  its  proposed 
findings,  but  only  conditioned  the 
approval  for  these  two  particular  areas 
that  involve  interjurisdictional 
management  agreements.  Given  the 
critical  role  that  management 
agreements  play  in  the  NWT  polar  bear 
management  program,  the  Service 
agrees  that  the  approval  of  all 
populations  should  be  conditioned  and 
revised  the  regulations  to  reflect  this. 

Issue  16:  In  the  proposed  rule,  the 
Service  stated  that  the  Quebec  Inuit  had 
declined  to  participate  in  co- 
management  agreements  with  the 
GNWT.  The  CWS  clarified  that  although 
there  is  no  specific  agreement  between 
Quebec  and  the  NWT,  both  Quebec  and 
the  Quebec  Inuit  have  been  active 
participants  in  the  coop>erative 
management  of  shared  populations,  and 
that  aU  parties  are  committed  to 
cooperating  to  ensure  the  conservation 
of  polar  bears. 

hesponse:  The  Service  regrets  the 
error  regarding  participation  of  the 
Quebec  Inuit  and  removed  the  statement 
from  the  preamble  of  this  rule. 

Issue  1 7:  The  Hunting,  Fishing  and 
Trapping  Coordinating  Committee 
established  imder  the  ]ames  Bay  and 
Northern  Quebec  Agreement  and  the 
Act  Respecting  Hunting  and  Fishing 
Rights  in  the  James  Bay  and  New 
Quebec  Territories  asked  the  Service  to 
allow  the  import  of  polar  bear  hides 
resulting  from  subsistence  harvest  in 
Quebec. 

Response:  The  1994  Amendment  to 
the  K^^A  only  allows  the  issuance  of 
a  permit  to  import  a  polar  bear  trophy 
that  was  sport  hunted  by  the  permittee. 
Any  other  exemption  to  the  prohibitions 
of  the  MMPA,  including  the  import  of 
purchased  hides  or  handicrafts  lor 
personal  use,  would  require 
administrative  action  under  other 
provisions  of  the  MMPA. 

Issue  18  Southern  Beaufort  Sea:  One 
respondent  thought  the  Service  should 
not  approve  the  Southern  Beaufort  Sea 
area  based  on  the  lack  of:  management 
provisions,  including  a  treaty  or 
agreement  between  the  United  States 


and  Canada  to  manage  this  population; 
limits  on  Native  take  of  marine 
mammals;  and  enforceable  measures  on 
the  take  of  pregnant  polar  bears  and 
cubs. 

Response:  The  Service  accepts  the 
agreement  between  the  resource  user 
groups  in  Canada  and  Alaska  as  being 
in  the  same  context  as  management 
agreements  for  populations  contained 
within  the  NWT.  The  agreement 
establishes  the  sustainable  harvest  level 
and  allocation  of  the  quota,  provides  for 
protection  of  cubs  and  their  mothers 
and  denning  females,  and  restricts 
himting  seasons.  The  NWT  management 
program  incorporates  measures  to 
resolve  problems  and  to  investigate  or 
correct  a  suspected  decline  in  this 
shared  population. 

Issue  19  Northern  Beaufort  Sea:  One 
respondent  disagreed  with  the  Service's 
approval  of  the  Northern  Beaufort  Sea 
population  due  to  the  failure  of  hunters 
to  adhere  to  a  2:1  harvest  ratio  of  males 
to  females. 

Response:  The  Service  provides  the 
following  clarification.  Although  the 
harvest  in  the  Northern  Beaufort  Sea  has 
not  been  at  2:1,  the  harvest  of  females 
did  not  exceed  the  2:1  quota.  For 
example,  the  sustainable  harvest  in  the 
1993/1994  season  was  36.  If  the  harvest 
was  conducted  at  a  2:1  ratio,  then  12 
females  could  have  been  harvested.  The 
total  kill  was  16,  with  50  percent  of 
these  being  female.  So  eight  female 
polar  bears  were  killed  in  the  1993/1994 
season,  and  the  quota  of  12  females  was 
not  exceeded. 

Issue  20  Viscount  Melville:  Several 
respondents  disagreed  with  the 
Service's  approval  of  the  Viscount 
Melville  population  since  there  is  a 
moratorium  on  hunting.  One  felt  that  it 
was  not  clear  whether  the  DRR  had 
enforcement  authority  over  this 
moratorium. 

Response:  The  Service  considers  this 
area  closed  to  U.S.  sport  hunters,  but 
approved  the  population  since  the 
GNWT  based  the  quotas  on  recent 
scientific  information  and  a 
management  program  is  in  place. 
Although  the  residents  in  the 
geographic  area  inhabited  by  this 
population  voluntarily  agreed  to  reduce 
hunting  pressure,  the  GNWT  has 
enforcement  authority  uMder  the 
management  agreement. 

Issue  21  Gulf  of  Boothia:  Some 
respondents  thought  the  Service  should 
not  approve  the  Gulf  of  Boothia 
population  and  noted  that  the  Service 
had  acknowledged  that  the  data  for  this 
population  is  limited  and  rated  as  poor 
and  that  the  population  status  is  listed 
as  decreasing  over  the  5-year  average. 
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Response:  The  Service  agrees.  After 
evaluating  the  overall  sport-hunting 
program  in  this  area,  the  Service  revised 
the  regulations  to  defer  approval  of  this 
population.  The  GNWT  considers  the 
population  estimate  information,  which 
plays  a  substantial  part  in  the 
calculation  of  the  quota,  as  poor  with  no 
measurable  level  of  precision.  The 
Service  found  that  the  quota  for  this 
population  does  not  fully  meet  the 
criteria  of  being  scientifically  sound.  In 
addition  the  Service  is  concerned  that 
the  harvest  of  females  has  exceeded  the 
quota. 

Issue  22  M'Clintock  Channel:  One 
respondent  similarly  disagreed  with  the 
Service's  approval  of  the  M'Clintock 
Channel  population,  arguing  that 
Canada  has  not  conducted  reliable 
surveys  in  this  area  for  over  20  years. 

Response:  Contrary  to  the  Gulf  of 
Boothia  population  where  there  was  an 
increase  in  the  population  estimate 
based  in  part  on  anecdotal  evidence,  the 
GNWT  decreased  the  population 
estimate  for  the  M'Clintock  Channel 
population  based  on  anecdotal  evidence 
and  concerns  regarding  the  previous 
estimate  obtained  many  years  before. 
The  Service  continues  to  approve  this 
population  given  this  more  conservative 
approach.  "The  DRR  recognized  the 
problem  of  the  poor  population  estimate 
and  Canada  has  scheduled  research  to 
occiu-  within  the  next  5  years.  A 
management  agreement  is  in  place 
between  the  communities  that  share  the 
quota  and  hunting  was  at  a  2:1  male  to 
female  ratio  in  the  1993-1994  season. 
Issue  23  Western  Hudson  Bay:  Some 
respondents  thought  the  Service  should 
disapprove  the  Western  Hudson  Bay 
population  because  bears  from  this 
population  intermix  with  bears  from  the 
Foxe  Basin  and  Southern  Hudson  Bay 
populations  that  the  Service  had  not 
proposed  for  approval. 

Response:  Canada  based  the 
boundaries  of  the  Western  Hudson  Bay 
population  on  movements  of  marked 
bears.  In  the  open  water  months  the 
water  acts  as  a  natural  geographical 
barrier  between  the  populations.  In  ice- 
covered  months  when  this  natural 
barrier  is  no  longer  present  some  limited 
movements  of  bears  between 
populations  have  been  found.  Given  the 
high  number  of  marked  bears  in  the 
Western  Hudsot  Bay  population  and 
the  recent  and  intensive  study  of  the 
Foxe  Basin  population,  biologists  would 
most  likely  have  discovered  substantial 
mixing  of  bears  between  the  (>opulations 
if  it  were  occiurino. 

Issue  24  Parry  Channel  and  Baffin 
Bay:  Numerous  respondents  thought  the 
Service  should  approve  the  Parry 
Channel/Baffin  Bay  population(s). 


noting  most  sport  hunting  occurs  in 
these  areas.  Many  said  that  the  GNWT 
has  significant  new  data  on  the  Parry 
Channel/Baffin  Bay  population(s), 
including  information  on  population 
boundaries  and  sustainable  harvest 
level.  They  urged  the  Service  to  evaluate 
fully  the  data  from  Canada  before 
making  any  final  decision  on 
disapproval  of  the  populations. 

Response:  The  Service  is  aware  that 
study  of  the  Parry  Channel  and  Baffin 
Bay  area  is  in  progress.  When  available, 
the  Service  will  consider  in  a 
subsequent  review  any  new  data  for 
these  populations,  as  described 
previously  for  all  populations  that  the 
Service  has  deferred  findings. 

The  Service  notes  that  data  on  the 
1993/1994  himting  season  as  well  as  the 
3-year  and  5-year  averages  (Table  3) 
indicate  the  total  harvest  in  these  areas 
has  consistentiy  been  more  than  70 
percent  greater  than  the  calculated 
sustainable  harvest.  Compliance  with 
quotas  is  one  factor  the  Service 
considers  in  its  review. 

Issue  25  Davis  Strait:  One  respondent 
advised  that  every  indication  suggested 
a  substantially  growing  population  of 
polar  bears  in  Davis  Strait  and  the 
Service  should  approve  this  population. 

Response:  The  Service  agrees  there  is 
observational  information  to  suggest  this 
population  has  increased  since  the  1979 
field  work.  The  Service,  however,  was 
unable  to  find  based  on  the  scientific 
and  management  data  cuixenUy 
available  that  the  quota  is  scientifically 
sound,  and  that  communities  in  the 
NWT  and  Greenland,  Labrador,  or 
Quebec  have  management  agreements  in 
place.  The  Service  has  deferred  making 
a  decision  on  approving  the  Davis  Strait 
population  at  this  time. 

D.  Comments  on  CITES 

A  couple  of  respondents  noted  that 
provincial  wildlife  offices  issue  CITES 
permits,  not  the  CWS  as  indicated  in  the 
proposed  rule. 

Response:  To  clarify,  the  Service 
notes  the  CWS  is  the  CITES 
Management  Authority  for  Canada,  but 
provincial  and  territorial  offices  issue 
CITES  permits  for  the  export  of  polar 
bear  trophies. 

E.  Comments  on  Illegal  Tmde  in  Bear 
Parts 

Issue  1:  Several  respondents 
commented  that  the  provisions  of  the 
proposal  would  not  prevent  bear  gall 
bladders  from  entering  into  illegal  trade. 

Response:  The  Service  agrees  and 
revised  the  regulations  so  the  applicant 
certifies  that  the  gall  bladder  and  its 
contents  have  been  destroyed  at  the 
time  of  application,  rather  than  at  the 


time  of  import.  This  allows  the  Service 
to  review  docxunentation  prior  to  the 
issuance  of  the  import  permits.  Since 
Canadian  law  does  not  require  physical 
surrender  of  the  gall  bladder  to  the 
community  DRR  officials,  the  Service 
was  unable  to  adopt  that  suggestion. 

Issue  2:  The  Service  received 
opposing  comments  on  the  requirement 
that  the  permittee  must  import  the  polar 
bear  trophy  only  at  a  designated  port  for 
wildUfe. 

Response:  In  considering  the 
comments,  the  Service  agrees  that  the 
import  of  a  full  moimt  trophy  could 
cause  a  financial  burden  to  the  owner. 
The  Service  revised  the  regulations  to 
allow  applicants  with  this  type  of 
trophy  to  request  an  exception  to 
designated  port  authorization  at  the 
time  the  applicant  submits  an  MMPA 
import  permit  application  to  the 
Service.  Such  request  will  need  to  meet 
the  requirements  of  50  CFR  Part  14.  The 
permittee  will  need  to  make  special 
arrangements  for  a  Service  Office  to  tag 
the  trophy  at  the  time  of  entry.  All  other 
trophies  must  be  imported  through  a 
designated  port  for  wildlife. 

Issue  3:  One  respondent  thought 
hunters  should  be  allowed  to  ship 
trophies  through  the  international  mail. 

Response:  To  prevent  misdirection  of 
trophies  and  difficulties  in  clearing 
parcels,  the  Service  revised  the 
regulations  specifically  not  to  allow  the 
shipment  of  polar  bear  trophies  through 
the  international  mail.  The  Service 
encourages  the  permittee  to  work 
directly  with  Service  personnel  at  a 
designated  port  when  making 
arrangements  to  import  a  trophy.  The 
Service  recommends  that  the  permittee 
use  airline  cargo  or  common  carries  to 
facilitate  the  inspection,  clearance,  and 
tagging  of  a  trophy. 

Issue  4:  One  respondent  requested  the 
Service  not  allow  sport  hunters  to 
present  CITES  permits  retrospectively 
for  clearance. 

Response:  The  Service  will  not  accept 
retrospective  CITES  permits  for  the 
import  of  polar  bear  trophies  since  a 
condition  of  the  MMPA  import  permit 
is  that  the  trophies  must  be 
accompanied  by  a  valid  CITES 
doounent. 

Issue  5:  Some  respondents  stated  that 
import  requirements  would  not  prevent 
illegal  activities  while  others  thought 
the  requirements  were  burdensome, 
especially  notification  of  the  Service 
prior  to  import. 

Response:  The  Service  believes  that 
the  general  inspection  and  clearance 
procedures  of  50  CFR  Part  14  (i.e.,  prior 
notice  of  arrival,  filing  of  a  wildlife 
declaration  form,  etc.)  and  the  specific 
requiremmts  for  polar  bear  trophy 
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imports  (i.e.,  use  of  a  designated  port  for 
wildlife,  tagging  of  the  hide,  etc.)  will  be 
effiective  in  ensuring  only  legally  taken 
polar  bears  enter  the  United  States.  The 
Service  works  with  Canadian 
enforcement  and  U.S.  Customs  to  ensure 
effective  inspection  of  shipments  and 
notes  that  Service  wildlife  inspectors 
must  inspect  and  cancel  Canadian 
export  permits  at  the  time  of  import  as 
required  by  CITES. 

Prior  notification  of  the  import  of  a 
polar  bear  trophy  is  necessary  to 
coordinate  inspection  and  tagging  by 
Service  wildlife  inspectors.  The  Service 
did,  however,  reduce  the  proposed 
notification  to  48  hours  in  this  rule  to 
agree  with  the  current  timefirame  in  50 
CFR  Part  14. 

To  assist  the  importer,  the  Service 
will  provide  information  to  the 
permittee  when  the  permit  is  issued  that 
outhnes  import  procediues.  In  addition, 
the  Service  will  condition  each  import 
permit  with  specific  polar  bear  import 
requirements. 

Issue  6:  Two  respondents  urged  the 
Service  to  eliminate  some  of  the 
paperwork  required  at  the  time  of 
import,  especially  duplicate 
certifications. 

Response:  The  Service  agrees  and 
revised  the  regulations  to  require 
certifications  at  the  time  of  application 
for  a  permit.  The  Service  also  changed 
the  regulations  to  require  the  applicant 
to  present  dociunents  to  show  legal  take, 
such  as  a  copy  of  the  NWT  hunting 
license  and  tag  number,  at  the  time  of 
apphcation  for  a  permit,  rather  than  at 
the  time  of  import. 

Issue  7:  One  individual  requested  that 
the  Service  refrain  from  issuing  permits 
until  a  tagging  program  is  in  place  and 
fully  functional. 

Response:  The  Service  remains 
interested  in  pursuing  a  joint  tagging 
program  with  Canada.  However,  given 
the  time  necessary  to  develop  and 
implement  such  a  program,  the  Service 
has  developed  an  indei>endent  program 
for  tagging  and  marking  polar  bear 
trophies  upon  import  as  described  in 
S  18.30(e). 

Issue  8:  One  respondent  questioned 
whether  trophy  paits  other  than  the 
hide  or  rug  need  to  be  tagged. 

Response:  Only  the  hide  (i.e..  raw  or 
finished  as  a  rug  or  mount)  must  be 
tagged.  But  the  Service  revised  the 
regulations  at  §  18.30(e)(7)  to  clarify  that 
parts  of  the  trophy  other  than  the  hide, 
such  as  the  skull  or  bones,  must  be 
permanently  marked  with  the  hide  tag 
niunber  upon  import  to  show  they  are 
part  of  the  same  trophy. 

Issue  9:  One  individual  asked  the 
Service  to  eliminate  the  proposed 


requirement  to  tag  a  full  mount  with  a 
legbracelet. 

Response:  The  Service  agrees.  Full 
mounts  will  now  have  the  same  tagging 
requirement  as  rugs  or  hides.  The 
Service  must  affix  a  permanent  plastic 
tag  in  a  plainly  visible  yet  unobtrusive 
location. 

Issue  10:  The  Service  received  a  range 
of  comments  on  the  replacement  of  lost 
or  broken  tags:  the  Service  should 
require  proof  that  the  trophy  had  been 
tagged  and  legally  imported,  not  just  a 
written  statement  when  a  tag  is  lost;  the 
himter  may  not  know  when  the  tag  was 
lost;  the  Service  should  consider  the 
time  and  expense  necessary  to  move 
and  retag  a  full  mounted  bear;  and  the 
permittee  should  be  required  to  pay  a 
tag  replacement  fee. 

Response:  The  Service  revised  the 
regulations  to  clarify  information 
needed  to  show  the  trophy  had  been 
tagged  and  legally  imported.  The 
permittee  needs  to  keep  copies  of  the 
cleared  import  p>ermit  and  canceled 
Canadian  CITES  export  pennit  to 
dociunent  legal  import.  The  Service 
anticipates  few  permittees  will  need  to 
have  tags  replaced  and  intends 
permittees  to  work  with  Service  regional 
staff  to  make  reasonable  arrangements 
for  replacement  tags.  The  Service 
regards  the  tagging  of  sport-hunted  polar 
bear  trophies  as  essential  for  the  proper 
administration  of  the  program  and  is  not 
planning  to  charge  a  fee  to  replace  lost 
or  broken  tags. 

F.  Comments  on  Importation  of 
Pregnant  or  Nursing  Animals  Under  the 
MMPA 

The  Service  received  numerous 
comments  on  the  three  proposed 
options  for  ensuring  that  bears  to  be 
imported  were  neither  pregnant  nor 
nursing  when  sport  himted. 
Respondents  thought  it  would  be 
difficult  to  ascertain  whether  a  polar 
bear  is  pregnant  prior  to  moving  into  a 
den;  to  determine  whether  a  bear  is 
pregnant  if  in  the  early  stages  of 
pregnancy;  for  a  hunter,  guide,  Wildlif(9 
Inspector,  or  a  DRR  Officer  to  make  the 
required  certification;  and  to  determine 
whether  a  young  bear  was  nursing  or  a 
female  was  lactating. 

The  MMC  proposed  a  fourth  option 
not  to  issue  import  permits  for  polar 
bears  taken  from  populations  with 
hunting  seasons  that  begin  before 
December  1st.  Another  respondent 
suggested  limiting  permits  to  the  import 
of  adult  male  bears. 

Response:  Current  NWT  regulations 
protect  female  polar  bears  from  being 
hunted  in  denning  areas,  when  in  dens 
or  moving  into  dens,  or  in  family 
groups,  llie  Service  learned  that  the 


GNWT  aifords  such  protection,  in  part, 
by  opening  polar  bear  himting  seasons 
in  December  when  females  would 
already  be  in  dens,  or  prohibiting  the 
hunting  of  female  polar  bears  until 
December  in  areas  where  the  polar  bear 
hunting  season  begins  in  October.  The 
Service  added  provisions  to  the 
regulations  to  ensure  that  bears  pregnant 
near  term  or  nursing  (either  mother  or 
young)  are  not  im{>orted.  See  the 
previous  section  on  the  finding  on 
pregnant  and  nursing  polar  bears  for 
further  discussion. 

G.  Comments  on  Bears  Taken  Before  the 
1994  Amendments 

Issue  1 :  The  MMC  questioned  why  the 
Service  proposed  to  establish  the  cutoff 
for  this  provision  as  the  effective  date  of 
the  final  rule,  rather  than  the  date  the 
1994  Amendments  were  enacted. 

Response:  The  Service  proposed  to 
establish  this  date  in  view  of  the  elapsed 
time  between  enactment  of  the 
amendments  and  final  regulations  in     ^ 
order  to  more  fully  inform  the  public  of 
the  pr6p>osed  regulations.  However,  in 
considering  the  MMC's  comment  in 
view  of  the  plain  language  of  the 
Amendments,  the  Service  decided  to  set 
the  grandfather  date  as  the  date 
provided  by  the  law,  April  30, 1994. 

Issue  2:  Several  respondents  thought 
the  Service  was  required  to  make  the 
findings  on  the  sport-hunting  program 
that  was  in  place  at  the  time  the  bear 
was  taken.  The  MMC  suggested  that  if 
quotas  have  been  adjusted  downward  in 
response  to  overharvesting,  such 
adjustments  underscore  the  need  to 
review  the  quotas  that  were  in  place  at 
the  time  of  taking. 

Response:  The  Service  does  not  agree 
that  the  Service  must  base  the  findings 
on  the  program  in  place  at  the  time  the 
bear  was  sport  hunted.  The  MMPA 
specifically  uses  the  present  tense  in  the 
findings — "Canada  has  a  monitored  and 
enforc^  sport-hunting  program 
consistent  with  the  purposes  of  the 
Agreement  on  the  Conservation  of  Polar 
Bears."  There  is  no  other  reference  in 
the  MMPA  amendment  that  requires  or 
infers  that  the  Service  must  base  the 
findings  for  trophies  taken  in  the  past 
on  the  program  at  the  time  of  taking. 
Furthermore,  since  Congress  enacted  the 
MMPA  prior  to  development  and 
implementation  of  the  International 
Agreement,  it  is  possible  that  some 
bears  were  sport  hunted  but  not 
imported  in  the  time  span  between 
enactment  of  the  MMPA  and  the 
International  Agreement. 

Issue  3:  Several  respondents  did  not 
agree  with  the  Service's  interpretation 
that  bears  taken,  but  not  imported,  prior 
to  final  regulations  were  exempt  from 
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the  required  ^dings  of  section 
104(c)(5)(A)  of  the  MMPA. 

Response:  After  careful  consideration 
of  the  comments  submitted  concerning 
the  grandfathering  of  polar  bears,  the 
Service  agrees  that  the  required  findings 
of  section  104(c)(5)(A)  of  the  MMPA  are 
applicable  to  all  polar  bear  sport-hunted 
trophies  taken  in  the  NWT  since 
implementation  of  the  MMPA  in  1972. 
Therefore,  the  grandfather  provision  of 
this  final  rule  will  apply  only  to  those 
populations  which  have  been  approved. 
Polar  bear  trophies  sport-hunted  from 
currently  deferred  populations  could  be 
imported  once  the  Service  was  able  to 
make  all  of  the  findings  and  the 
population  was  approved. 

Issue  4:  One  individual  commented 
that  grandfathering  of  previously  taken 
bears  rewarded  people  who  took  bears 
counter  to  the  purposes  of  the  MMPA 
before  the  law  allowed  their  import. 

Response:  Congress  crafted  the  special 
import  provision  in  §  104(c)(5)  to  avoid 
the  more  thorough  waiver  proceeding 
required  by  §§  101(a)(3)  and  103.  By  this 
rule,  we  implement  the  special  import 
procedure  to  effectuate  the  intent  of 
Congress.  The  Service  lacks  discretion 
to  modify  this  procedure  by  adding 
additional  requirements. 

Issue  5:  The  MMC  recommended  that 
the  Service  assume  that  a  pre- 
Amendment  bear  may  have  been 
pregnant  or  niusing  imless  the  appUcant 
provides  sufficient  evidence  that  the 
bear  was  a  male  or  the  bear  was  taken 
at  a  time  of  year  when  all  polar  bears 
normally  would  be  in  dens. 

Response:  The  Service  reviewed  the 
information  currently  available  and 
revised  the  application  requirements 
and  issuance  criteria  in  the  final 
regulations  to  avoid  the  possibility  that 
pregnant  or  nursing  bears  might  be 
imported.  See  the  discussion  in  the 
previous  section  on  the  import  of 
pregnant  and  nursing  bears. 

Requirad  Determinations 

The  Service  prepared  an 
Environmental  Assessment  (EA)  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA),  for 
this  final  rule  and  concluded  in  a 
Finding  of  No  Significant  Impact 
(FONSI)  based  on  a  review  and 
evaluation  of  the  information  contained 
within  the  EA  that  there  would  be  no 
significant  impact  on  the  human 
environment  as  a  result  of  this 
regulatory  action  and  that  the 
preparation  of  an  environmental  impact 
statement  on  this  action  is  not  required 
by  Section  102(2)  of  NEPA  or  its 
implementing  regulations.  The  issuance 
of  individual  marine  mammal  permits  is 
categorically  excluded  under  516  DM  6. 


Appendix  1.  The  EA  and  FONSI  for  this 
rule  are  on  file  at  the  Service's  Office  of 
Management  Authority  in  Arlington, 
Virginia,  and  a  copy  may  be  obtained  by 
contacting  the  individual  identified 
under  the  section  entitled,  FOR  FURTHER 
INFORMAIION. 

This  final  rule  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  Executive  Order 
12866.  A  review  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
revealed  that  this  rulemaking  would  not 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities 
which  includes  certain  businesses, 
organizations,  or  governmental 
jurisdictions,  because  no  burden  will  be 
added  to  the  already  generally 
mandated  permit  requirements  imposed 
under  the  Marine  Mammal  Protection 
Act,  16  U.S.C  1374.  No  change  in  the 
demography  of  populations  is  expected. 
The  final  rule  will  affect  only  those  in 
the  United  States  who  have  hunted,  or 
intend  to  hunt,  polar  bear  in  Canada. 
This  action  is  not  expected  to  have 
significant  taking  implications,  per 
Executive  Order  12630. 

The  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  has  approved  the 
collection  of  information  contained  in 
this  final  rule  and  assigned  clearance 
number  1018-0022  which  expires  on 
January  31, 1997.  The  Service  submitted 
the  necessary  dociunentation  to  OMB 
requesting  three  year  approval  for  the 
collection  of  information  for  all  areas 
covered  by  this  rule.  The  collection  of 
information  will  not  be  required  until  it 
has  been  approved  by  OMB.  The  Service 
will  collect  information  through  the  use 
of  the  Service's  form  3-200,  which  will 
be  modified  pursuant  to  50  CFR  18.30. 
to  address  the  specific  requirements  of 
this  final  rule.  "The  Service  is  collecting 
the  information  to  evaluate  permit 
appUcations.  The  likely  respondents  to 
this  collection  will  be  sport  hunters  who 
wish  to  import  sport-hunted  trophies  of 
polar  bears  legally  taken  while  hunting 
in  Canada.  The  Service  will  use  the 
information  to  review  permit 
applications  and  make  decisions, 
according  to  criteria  established  in 
various  Federal  wildlife  conservation 
statutes  and  regulations,  on  the  issuance 
or  denial  of  permits.  The  applicant  must 
respond  to  obtain  or  retain  a  permit.  A 
single  response  is  required  to  obtain  a 
benefit,  llie  Service  estimates  the  public 
reporting  burden  for  this  collection  of 
information  to  vary  &t>m  15  minutes  to 
4  hours  per  response,  with  an  average  of 
1.028  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data     * 


needed,  and  completing  and  reviewing 
the  collection  of  information.  The 
estimated  number  of  likely  respondents 
is  less  than  seventy  (70),  yieldiig  a  total 
annual  reporting  biuden  of  seventy-two 
(72)  hours  or  less.  The  Service 
determined  and  certifies  piu^uant  to  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  upon  local  or 
state  governments  or  private  entities. 
The  Service  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 
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exploration,  Reporting  and 
recordkeeping  requirements, 
Transportation.  } 

Regulation  Promulgation 

Accordingly,  Part  18  of  Chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as 
follows: 

PART  18-MARINE  MAMMALS 

1.  The  authority  citation  for  part  18 
continues  to  read  as  follows: 

Aotfaarity:  16  U.S.C  1361  et  seq. 

2.  Section  18.4  is  added  to  subpart  A 
of  part  18  to  read  as  follows: 

}  1 8.4    bifomwUon  collaction  raqulranwiits. 

(a)  The  Office  of  Management  and 
Budget  under  44  U.S.C.  3501  et  seq.  has 
approved  the  information  collection 
requirements  contained  in  Subpart  D 
and  assigned  clearance  number  1018- 
0022.  The  Service  is  collecting  this 
information  to  review  and  evaluate 
pnmit  applications  and  make  decisions 


according  to  criteria  established  in 
various  Federal  wildlife  conservation 
statutes  and  regulations,  on  the  issuance 
or  denial  of  permits.  The  applicant  must 
respond  to  obtain  or  retain  a  permit. 

(d)  The  Service  estimated  the  public 
reporting  burden  for  this  collection  of 
information  to  vary  from  IS  minutes  to 
4  hours  per  response,  with  an  average  of 
1.028  hours  per  res{>onse,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  biuden  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  the  Service 
Information  CoUection  Clearance  Office, 
Fish  and  Wildlife,  Service  Office  of 
Management  and  Budget,  Mail  Stop  224, 
Arlington  Square,  U.S.  Department  of 
the  hiterior,  1849  C  Street,  N.W., 
Washington,  DC  20240  and  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1018-0022), 
Washington,  DC  20503. 

3.  Section  18.30  is  added  to  subpart 
D  of  part  18  to  read  as  follows: 

§18.30    Polar  iMaraport-huntsdirophy 


(a)  Application  procedure.  You,  as  the 
hunter  or  heir  of  the  himter's  estate, 
must  submit  an  application  for  a  permit 
to  import  a  trophy  of  a  polar  bear  taken 
in  Canada  to  the  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  N.  Fairfax  Drive. 
Arlington,  Virginia  22203.  You  must  use 
an  official  application  (Form  3-200) 
provided  by  the  Service  and  must 
include  as  an  attachment  all  of  the 
following  additional  information: 

(1)  Certification  that: 

(i)  You  or  the  deceased  himter  took 
the  polar  bear  as  a  personal  sport- 
himted  trophy; 

(ii)  You  will  use  the  trophy  only  for 
personal  display  purposes; 

(iii)  The  polar  bear  was  not  a  pregnant 
female,  a  female  with  dep>endent 
nursing  cub(s)  or  a  nursing  cub  (such  as 
in  a  family  group),  or  a  bear  in  a  den  or 
constructing  a  den  when  you  took  it; 
and 

(iv)  For  a  polar  bear  taken  after  April 
30, 1994,  you  made  sure  the  gall  bladder 
and  its  contents  were  destroyed; 

(2)  Name  and  address  of  the  person  in 
the  United  States  receiving  the  polar 
bear  trophy  if  other  than  yourself; 

(3)  For  a  polar  bear  received  as  an 
inheritance,  documentation  to  show  that 
you  are  the  legal  heir  of  the  decedent 
who  took  the  trophy; 

(4)  Proof  that  you  or  the  decedent 
legally  harvested  the  polar  bear  in 


Canada  as  shown  by  one  of  the 
following: 

(i)  A  copy  of  the  Northwest  Territories 
(NWT)  hunting  license  and  tag  number; 

(ii)  A  copy  of  the  C<>nadian  CITES 
export  permit  that  identifies  the  polar 
bear  by  hunting  license  and  tag  number; 

(iii)  A  copy  of  the  NWT  export  permit; 
or 

(iv)  A  certification  &t>m  the 
Department  of  Renewable  Resources, 
Northwest  Territories,  that  you  or  the 
decedent  legally  harvested  the  polar 
bear,  giving  the  tag  number,  location 
(settlement  and  population),  and  season 
you  or  the  decedent  took  the  bear; 

(5)  An  itemized  description  of  the 
polar  bear  parts  you  wish  to  import, 
including  size  and  the  sex  of  the  polar 
bear; 

(6)  The  month  and  year  the  polar  bear 
was  sport  hunted; 

(7)  The  location  (nearest  settlement  or 
community)  where  the  bear  was 
sporthunted; 

(8)  For  a  female  bear  or  a  bear  of 
unknown  sex  that  was  taken  before 
January  1, 1986,  documentary  evidence 
that  the  bear  was  not  pregnant  at  the 
time  of  take,  including,  but  not  limited 
to,  documentation,  such  as  a  hunting 
license  or  travel  itinerary,  that  shows 
the  bear  was  not  taken  in  October, 
November,  or  December  or  that  shows 
that  the  location  of  the  hunt  did  not 
include  an  area  that  supported 
maternity  dens;  and 

(9)  For  a  female  bear,  bear  of 
unknown  sex,  or  male  bear  that  is  less 
than  6  feet  in  length  (from  tip  of  nose 
to  the  base  of  the  tail)  that  was  taken 
prior  to  the  1996/97  NWT  polar  bear 
harvest  season,  available  documentation 
to  show  that  the  bear  was  not  nursing, 
including,  but  not  limited  to, 
documentation,  such  as  a  certification 
from  the  NWT.  that  the  bear  was  not 
taken  while  part  of  a  family  group. 

(b)  Definitions.  In  addition  to  the 
definitions  in  this  paragraph,  the 
definitions  in  50  CFR  10.12, 18.3.  and 
23.3  apply  to  this  section. 

(1)  Sport-hunted  trophy  means  a 
mount,  rug  or  other  display  item 
composed  of  the  hide,  hair,  skull,  teeth, 
baculum,  bones,  and  claws  of  the 
specimen  which  was  taken  by  the 
applicant  or  decedent  during  a  sport 
hunt  for  personal,  noncommercial  use 
and  does  not  include  any  internal  organ 
of  the  animal,  including  the  gall 
bladder.  Articles  made  bora  the 
specimen,  such  as  finished  or 
unfinished,  worked,  manufactured,  or 
handicraft  items  for  use  as  clothing, 
ciuio,  ornamentation,  jewelry,  or  as  a 
utilitarian  item  are  not  considered 
trophy  items. 
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(2)  Management  agreement  means  a 
written  agreement  between  parties  that 
share  management  responsibilities  for  a 
polar  bear  population  which  describes 
what  portion  of  the  harvestable  quota 
will  be  allocated  to  each  party  and  other 
measures  which  may  be  taken  for  the 
conservation  of  the  population,  such  as 
harvest  seasons,  sex  ratio  of  the  harvest, 
and  protection  of  females  and  cubs. 

(c)  Procedures  for  issuance  of  permits 
and  modification,  suspension  or 
revocation  of  permits.  We,  the  Service, 
shall  suspend,  modify  or  revoke  permits 
issued  imder  this  section: 

(1)  In  accordance  with  regulations 
contained  in  §  18.33;  and 

(2)  If,  in  consultation  with  the 
appropriate  authority  in  Canada,  we 
determine  that  the  sustainability  of 
Canada's  polar  bear  populations  is  being 
adversely  affected  or  that  sport  hunting 
may  be  having  a  detrimental  e^ect  on 
maintaining  polar  bear  populations 
throughout  their  range. 

(d)  Issuance  criteria.  In  deciding 
whether  to  issue  an  import  permit  for  a 
sport-hunted  trophy,  we  must  determine 
in  addition  to  the  general  criteria  in  part 
13  of  this  subchapter  whether: 

(1)  You  previously  imported  the 
specimen  into  the  United  States  without 
a  permit; 

(2)  The  specimen  meets  the  definition 
of  a  sport-hunted  trophy  in  paragraph 
(b)  of  this  section; 

(3)  You  legally  harvested  the  polar 
bear  in  Canada; 

(4)  Canada  has  a  monitored  and 
enforced  sport-hunting  program 
consistent  vnth  the  purposes  of  the  1973 
International  Agreement  on  the 
Conservation  of  Polar  Bears; 

(5)  Canada  has  a  sport-hunting 
program,  based  on  scientifically  sound 
quotas,  ensuring  the  maintenance  of  the 
affected  population  at  a  sustainable 
level;  and 

(6)  The  export  and  subsequent  import: 
(i)  Are  consistent  with  the  provisions 

of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES)  and  other 
international  agreements  and 
conventions;  and 

(ii)  Are  not  Ukely  to  contribute  to 
illegal  trade  in  bear  parts,  including  for 
bears  taken  after  April  30, 1994,  that  the 
gall  bladder  and  its  contents  were 
destroyed. 

(e)  Additional  permit  conditions. 
Your  permit  to  import  a  sport-hunted 
trophy  of  a  polar  bear  taken  in  Canada 
is  subject  to  the  permit  conditions 
outUned  in  §  18.31(d)  and  the  following 
additional  permit  conditions: 

(1)  You,  the  permittee,  may  not 
import  internal  organs  of  the  polar  bear, 
including  the  gall  bladder. 


(2)  After  import  you  may  not  alter  or 
use  the  trophy  in  a  manner  inconsistent 
with  the  definition  of  a  sport-hunted 
polar  bear  trophy  as  given  in  §  18.30(b); 

(3)  You  may  not  import  a  sport- 
hunted  trophy  if  the  polar  bear  at  the 
time  you  or  the  decedent  took  it  was: 

(i)  A  nursing  bear  or  a  female  with 
nursing  young  (i.e.,  part  of  a  family 
group); 
(iij  A  pregnant  female;  or 
(iii)  A  Dear  moving  into  a  den  or  in 
a  den; 

(4)  You  must  present  to  Service 
personnel  at  the  time  of  import  a  valid 
CITES  document  irom  the  country  of 
export  or  re-export; 

(5)  You  must  comply  with  the 
following  import  procedures: 

(i)  Import  tne  sport-hunted  trophy 
through  a  designated  port  for  wildlife 
imports  (see  §  14.12  of  this  subchapter) 
during  regular  business  hours,  except 
for  full  mount  trophies  that  have  been 
granted  an  exception  to  designated  port 
permit  requirements  tmder  §  14.32  of 
this  subchapter; 

(ii)  Not  send  the  trophy  through  the 
international  mail;  and 

(iii)  Notify  Service  persoimel  at  the 
port  at  least  48  horns  before  the  import 
(see  §  14.54  of  this  subchapter)  and 
make  arrangements  for  Service 
personnel  to  affix  a  tag  in  accordance 
with  paragraph  (e)(7)  of  this  section 
prior  to  being  cleared  (see  §  14.52  of  this 
subchapter); 

(6)  You  must  import  all  parts  of  a 
single  trophy  at  the  same  time; 

(7)  The  following  tagging/marking 
procedures  apply: 

(i)  Service  personnel  must  affix  a 
permanently  locking  tag  that  contains  a 
unique  serial  niunber  and  the  common 
name  "polar  bear"  to  the  hide  which 
must  remain  fixed  indefinitely  to  the 
hide  as  proof  of  legal  import;  and 

(ii)  Service  persoiuiel  must 
permanently  mark  upon  import  the 
parts  of  the  trophy  other  than  the  hide, 
such  as  the  skull  and  bones,  with  the 
hide  tag  number;  and 

(8)  If  the  tag  comes  off  the  hide,  you 
must  within  30  days: 

(i)  Contact  the  nearest  Service  office  at 
a  designated  port  or  a  Law  Enforcement 
office  as  given  in  §  10.22  of  this 
subchapter  to  schedule  a  time  to  present 
the  trophy  for  retagging; 

(ii)  Provide  as  proof  that  the  trophy 
had  been  tagged  and  legally  imported  a 
copy  of  the: 

(A)  Canceled  CITES  export  permit  or 
re-export  certificate; 

(B)  Cancelled  U.S.  import  permit 
issued  under  this  section;  or 

(C)  Cleared  wildlife  declaration  form 
(3-177);  and 

(iii)  Present  either  the  broken  tag,  or 
if  the  tag  was  lost,  a  signed  written 


explanation  of  how  and  when  the  tag 
was  lost. 

(f)  Duration  of  permits.  The  permit 
will  be  valid  for  no  more  than  one  year 
fi'om  the  date  of  issuance. 

(g)Fees. 

(1)  You  must  pay  the  standard  permit 
processing  fee  as  given  in  §  13.11(4) 
when  filing  an  application. 

(2)  You  must  pay  the  issuance  fee  of 
$1,000  when  we  notify  you  the 
application  is  approved.  We  caimot 
issue  an  import  permit  until  you  pay 
this  fee.  We  will  use  the  issuance  fee  to 
develop  and  implement  cooperative 
research  and  management  programs  for 
the  conservation  of  polar  bears  in 
Alaska  and  Russia  under  section  113(d) 
of  the  Marine  Mammal  Protection  Act. 

(h)  Scientific  review.  (1)  We  will 
undertake  a  scientific  review  of  the 
impact  of  permits  issued  imder  this 
section  on  the  polar  bear  populations  in 
Canada  within  2  years  of  March  20, 
1997. 

(i)  The  review  will  provide  an 
opportimity  for  public  comment  and 
include  a  response  to  the  public 
comment  in  the  final  report;  and 

(ii)  We  will  not  issue  permits  under 
this  section  if  we  determine,  based  upon 
scientific  review,  that  the  issuance  of 
permits  under  this  section  is  having  a 
significant  adverse  impact  on  the  polar 
bear  populations  in  Canada;  and 

(2)  After  the  initial  review,  we  may 
review  whether  the  issuance  of  permits 
imder  this  section  is  having  a  significant 
adverse  impact  on  the  polar  bear 
populations  in  Canada  annually  in  light 
of  the  best  scientific  information 
available.  The  review  must  be 
completed  no  later  than  January  31  in 
any  year  a  review  is  imdertaken. 

(i)  Findings.  Polar  bear  sport-hunted 
trophies  may  only  be  imported  after 
issuance  of  an  import  permit,  and  in 
accordance  with  the  following  findings 
and  conditions: 

(1)  We  have  determined  that  the 
Northwest  Territories,  Canada,  has  a 
monitored  and  enforced  sport-hunting 
program  that  meets  issuance  criteria  of 
paragraphs  (d)(4)  and  (5)  of  this  section 
for  the  following  populations:  Southern 
Beaufort  Sea,  Northern  Beaufort  Sea, 
Viscount  Melville  Sound  (subject  to  the 
lifting  of  the  moratorium  in  this 
population),  Western  Hudson  Bay,  and 
M'Clintock  Chaimel,  and  that: 

(i)  For  the  Southern  Beaufort  Sea 
population,  no  bears  are  taken  west  of 
the  equidistant  line  of  the  Beaufort  Sea; 

(ii)  For  all  populations,  females  with 
cubs,  cubs,  or  polar  bears  moving  into 
denning  areas  or  already  in  dens  are 
protected  from  taking  by  hunting 
activities:  and 
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(iii)  For  all  populations,  management 
agreements  among  all  management 
entities  with  scientifically  sound  quotas 
are  in  place;  and 

(2)  Any  sport-hunted  trophy  taken  in 
the  Northwest  Territories,  Canada, 
between  December  21, 1972,  and  April 
30, 1994,  may  be  issued  an  import 
permit  when: 

(i)  From  an  approved  population 
listed  in  paragraph  (i)(l);  and 

(ii)  The  issuance  criteria  of  paragraph 
(d)(1),  (2),  (3),  and  (6)  of  this  section  are 
met. 

Dated:  February  7, 1997. 
Gemge  T.  Fnunpton,  Jr., 

Assistant  Seaetaiy  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  97-3954  Filed  2-14-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  668 

Student  Assistance  General  Provisions 

AQBtCY:  Department  of  Education. 
ACnOM:  Extension  of  comment  period 
and  notification  of  the  availability  of 
additional  information. 

summary:  On  September  20, 1996,  the 
Department  of  Education  published  in 
the  Federal  Register  a  Notice  of 
Proposed  Rulemaking  (NPRM)  for  the 
Student  Assistance  General  Provisions 
(34  CFR  Part  668).  In  the  NPRM,  the 
Secretary  proposed  new  standards  of 
financial  responsibiUty  (60  FR  49552- 
49574)  that  would  apply  to  all 
institutions  participating  in  a  program 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended  (title 
IV,  HEA  prosrams). 

On  December  18, 1996,  the  Secretary 
published  a  Notice  in  the  Federal 
Register  (61  FR  66854)  reopening  the 
comment  period  cm  particular  parts  of 
the  NPRM  until  February  18, 1997.  The 
Secretary  reopened  the  comment  period 
in  response  to  public  comment  received 
on  the  NPRM  that  the  higher  education 
community  needed  more  time  to 
analyze  the  proposed  financial 
standards  and  provide  the  Secretary 
with  additional  comment  based  on  that 
analysis. 

The  Secretary  is  further  extending  the 
reopened  comment  period.  The 
Seoetary  is  doing  so  to  allow  the  higher 
education  community  to  comment  on 
inftmnation  regarding  the  proposed 
ratio  methodology,  some  of  which  will 
not  be  available  to  the  public  before  the 
expiration  of  the  reopened  comment 
period  on  February  18. 
DATES:  (Comments  must  be  received  on 
or  before  March  24, 1997. 
AOORESSES:  All  comments  concerning 
this  notice  or  the  notice  of  proposed 
rulemaking  should  be  addressed  to  Mr. 


David  Lorenzo.  U.S.  Department  of 
Education,  P.O.  Box  23272,  Washington. 
D.C.  20026,  or  to  the  following  internet 
address:  fin_resp0ed.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Lorenzo  or  Mr.  John  Kolotos,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3045  ROB-3,  Washington,  D.C.  20202, 
telephone  (202)  708-7888.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  standard  time,  Monday 
through  Friday. 

Background 

On  September  20, 1996,  the  Secretary 
published  an  NPRM  proposing  new 
standards  of  financial  responsibility 
based  on  a  ratio  methodology  developed 
in  consultation  with  the  accoimting  firm 
of  KPMG  Peat  Marwick  LLP  (KPMG). 
alternative  standards  of  financial 
responsibility  and  other  requirements 
under  a  proposed  Subpart  L  of  the 
Student  Assistance  General  Provisions 
regulations,  and  compliance  and 
finiancial  statement  audit  requirements 
imder  Subpart  B  of  these  regulations. 
On  November  29, 1996.  the  Secretary 
published  a  Notice  of  Final  Regulations 
amending  Subpart  B  of  the  Student 
Assistance  General  Provisions 
regulations  and  making  a  conforming 
amendment  to  §  600.5  of  the 
Institutional  Eligibility  regiilations. 

However,  the  Secretary  did  not  codify 
in  the  Novemb«-  29, 1996  final 
regulations  the  general  standards  of 
financial  responsibility,  alternative 
standards,  and  change  of  ownership 
requirements  proposed  under  Subpart  L. 
Instead,  the  Secretary  decided  to  obtain 
additional  comment  and  information 
from  the  higher  education  community, 
and  delayed  promulgating  final 
regulations  for  these  provisions  pending 
an  extended  review  of  that  comment 
and  information.  Accordingly,  on 


December  18. 1996.  the  Secretary 
published  a  Notice  reopening  the 
comment  period  until  February  18. 
1997.  In  that  Notice,  the  Secretary 
identified  the  proposed  provisions  for 
which  additional  comment  could  be 
submitted  and  solicited  comment  on 
specific  issues  relating  to  those 
provisions. 

In  the  meantime,  the  Secretary  has 
retained  KPMG  to  assist  the  Department 
in  gathering  additional  data  and  in 
reexamining  the  proposed  ratio 
methodology  in  light  of  those  data  and 
the  issues  raised  by  commenters.  As  the 
Department  and  KPMG  reexamine  the 
proposed  ratio  methodology  and 
generate  information  that  can  be  shared 
with  the  community,  the  Secretary  will 
make  that  information  available  through 
meetings  and  by  other  means.  To 
provide  an  opportunity  for  the  public  to 
comment  on  this  additional 
information,  and  to  ensure  that  the 
c»mmunity's  views  and  analyses  of  this 
information  are  incorporated  in  the 
regulatory  record,  the  Secretary  extends 
the  current  comment  period. 

While  the  Secretary  will  continue  to 
evaluate  comments  already  submitted, 
the  Secretary  is  particularly  interested 
in  receiving  comments  on  new 
information  the  Department  makes 
available.  Interested  parties  may  obtain 
this  information  firom  the  financial 
responsibility  section  of  the 
Department's  web  site  at  the  following 
URL  address:  http://www.ed.gov/ 
offices/OPE/PPL  This  web  site  also 
contains  instructions  for  downloading 
earlier  Federal  Register  publications 
and  other  dociunents  relating  to 
financial  responsibility. 

Dated:  February  13, 1997. 
David  A.  Longinecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc  97-4054  Filed  2-14-97;  8:45  am] 
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1 7 4925.  5542 

18 7302 

20 > 6729 

217 6729 

222 6729 

679 5781,  6132,  7168 

PropOMd  RuIm: 

1 7 5199.  5560 

17 „ 6930 

229...„ 6931 

424 ...6934 

648 5375 

660 5792 

697 6936 
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REMINDERS 

The  items  in  this  list  were 
edUorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  ist  has  no  legal 
significance. 

RULES  QOINQ  INTO 
EFFECT  TODAY 

AGRICULTURE 
DEPARTMENT 
Andnal  and  PUmt  HMltti 
inspection  Service 
Interstate  transportation  of 
animals  arxj  animal  products 
(quarantine): 

Brucellosis  in  cattle,  bison. 
arKl  swine- 
Rapid  automated 
presumptive  test; 
disease  status 
determination;  published 
1-17-97 

AGRICULTURE 

DEPARTMENT 

Grain  Inapectfon.  Packera 

and  Stockyarda 

Adntinlatratlon 

Fees: 

Inspection  services; 
commodNies  ott>er  than 
rice:  published  12-18-96 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtmoaplMrtc  Administration 
Fishery  conservation  and 

management 

Alaska;  fisheries  of 
Exdiaive  Economic  Zorw- 

Technicai  amendment; 
correction  and 
darificatkm;  published 
1-15-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Comract  clauses  requiring 
flowdown  to 

sutxxntractors;  reduction; 
published  12-20-96 
Contractor  overtiead- 
Certification;  published  12- 
20-96 
Cost-type  contracts; 
allowable  cost  arxl 
payment  clause;  published 
12-20-96 
Impairment  of  long-lived 
assets;  gains  and  losses; 
published  12-20-96 
IndMdual  and  dass 
deviations;  publistied  12- 
20-96 
Menkx  protege  program; 
published  12-20-96 

ENERGY  DEPARTMENT 

Aoquisilion  regulations: 


Miscellaneous  amendments; 
pdbiished  1-16-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


Colorado;  published  1-16-97 
Idaho:  published  12-18-96 
Michigan;  published  12-18- 

96 
Pennsylvania;  published  12- 
20-96 
INTERIOR  DEPARTMENT 
National  Park  Servtee 
Special  regulations: 
Badtands  National  PaiK  SD; 
commercial  vetwcle  traffic; 
published  1-17-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvoritiiness  directives: 
Pratt  &  Whitney;  published 
12-19^ 
TRANSPORTATION 
DEPARTMENT 
Rasaarch  and  Special 
Programa  Administration 
Pipeline  safety: 
Natural  gas  transportation, 
eto.- 

Servk»  Knes;  excess  flow 
valve  performance 
standards; 

reconsideration  petition; 
published  1-17-97 
TREASURY  DEPARTMENT 
Intvnal  Ravanua  Sarvloa 
Estate  and  gift  taxes: 
Marital  deductnn;  published 
2-18-97 

COiMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Grapes  grown  in  CaNfomia; 

comments  due  by  2-18-97; 

published  1-17-97 
Olives  grown  in  California; 

comments  due  by  2-18-97; 

published  1-17-97 
AGRICULTURE 
DEPARTMENT 

Food  and  Cortaumer  Servica 
Food  stamp  program: 

Anticipating  income  and 
reporting  changes; 
comments  due  by  2-18- 
97;  published  12-17-96 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  InspectkHi 

Service 

Meat  and  poultry  inspection: 


Pathogen  reduction;  hazard 
analysis  and  critical 
control  point  (HACCP) 
systems 

Potentially  hazardous 
foods;  transportation 
and  storage 

requirements;  comments 
due  by  2-20-97; 
published  11-22-96 
COMMERCE  DEPARTMENT 
NatkMtal  Oceanic  and 
Atmoapharic  Administration 
Fishery  conservation  and 
management 
Alaslca;  fisheries  of 
Exclusive  Economic  Zone- 
Bering  Sea  and  Aleutian 
Isl^ids  groundfish; 
comments  due  by  2-18- 
97;  published  1-2-97 
Atlantic  shark;  comments 
due  by  2-18-97;  published 
12-27-86 
Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlantk:  shrimp; 
comments  due  by  2-20- 
97;  published  1-6-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commisskxi  records  and 

infc)rmetk>n;  open 

Commission  meetvigs; 

comments  due  by  2-1847; 

published  12-19-96 
DEFENSE  DEPARTMENT 
Federal  Acquisitkxi  Reguiatkxi 

(FAR): 

Contractor  quaKficatrans; 
^manufacturers  or 
^regular  dealer> 
requirement  comments 
due  by  2-18-97;  published 
12-20-96 

Cost  accounting  standards; 
inapplnability  to  contracts 
arxl  subcontracts  for 
commercial  items; 
comments  due  by  2-18- 
97:  published  12-20-96 

Data  Universal  Numbering 
System;  use  as  primary 
contractor  identificatkm; 
comments  due  by  2-18- 
97;  published  12-20-96 

Local  government  tobbying 
costs;  comments  due  by 
2-18-97;  published  12-20- 
96 

Minority  smal  business  and 
capital  ownership 
development  program; 
comments  due  by  2-18- 
97;  published  12-20-96 
DEFENSE  DEPARTMENT 
Engineers  Corpa 
Danger  zones  and  restrcted 

areas: 

Persons  subject  to 
restrictions;  clarification; 


comments  due  by  2-18- 
97;  published  12-20-96 
EDUCATION  DEPARTMENT 
Postsecondary  education: 
Student  assistance  general 
provisk>ns- 

Compliance  audits  and 
financiai  responsibility 
standards;  comments 
due  by  2-18-97; 
published  12-18-96 
ENERGY  DEPARTMENT 
Occupatkmal  radtertk)n 
protection: 
Primary  starxlards 
amendments;  comments 
due  by  2-18-97;  published 
12-23-96 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
CommiaakMi 
Natural  Gas  Policy  Act 
Interstate  natural  gas 
pipelines- 
Business  practice 
standards:  comments 
due  by  2-21-97; 
published  1-8-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Ambient  air  quaKty 
standards,  national- 
Ozorw  and  partkxilate 
matter;  comments  due 
by  2-18-97;  published 
12-13-96, 
Ozone  and  particulate 
matter  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  particulate 
matter:  comments  due 
by  2-18-97;  published 
12-13-96 
Ozone  and  partKiilate 
matter,  and  regional 
haze  program 
development  comments 
due  by  2-18-97; 
published  12-13-96 
Particulate  matter; 
comments  due  try  2-18- 
97;  published  12-13-96 
Air  quaity  implementatton 
plans;  approval  and 
promulgatkm;  various 
States: 

California:  convnents  due  by 
2-21-97;  published  1-22- 
97 
Cok>rado;  comments  due  by 
2-18-97;  published  1-17- 
97 
Ftorida;  comrp<»nts  due  by 
2-18-97;  published  1-17- 
97 
llfinois:  comments  due  bv  2- 
20-97;  published  1-21-97 
Indiana;  comments  due  by 
2-18-97:  published  1-17- 
97 
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Kentucky;  comments  due  tiy 
2-20-97;  putilished  1-21- 
97 

New  Jersey;  comments  due 
by  2-18-97;  published  1- 
17-97 

Pennsylvania;  comments 
due  by  2-21-97;  published 
1-22-97 

Air  quality  implementation 
plans;  VAVapprovai  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
California;  comments  due  t)y 

2-18-97;  published  1-17- 

97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Sodium  btcartwnate,  etc.; 

comments  due  by  2-21- 

97;  published  12-23-96 
Superfund  program: 
National  oil  and  hazardous 

substances  contingency 

plarv- 

National  priorities  list 
update;  comments  due 
by  2-21-97;  published 
12-23-96 

FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Funding  and  fiscal  affairs, 
loan  policies  and 
operations,  and  funding 
operations- 

Book-entry  procedures  for 
securities^  comments 
due  by  2-18-97; 
published  12-20-96 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Alaska;  comments  due  t>y 

2-18-97;  published  1-3-97 
klaho;  comments  due  by  2- 

18-97;  pubTished  1-3-97 

Minnesota;  comments  due 
by  2-18-97;  published  1-3- 
97 

New  Mexico;  comments  due 
by  2-18-97;  published  1-3- 
97 

FEDERAL  RESERVE 
SYSTEM 

Electronic  fund  transfers 
(Regulatnn  E): 

Electronic  benefit  transfer 
programs;  exemption; 
corrvnents  due  by  2-19- 
97;  published  1-22-97 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
-     related  products: 

Animal  proteins  prohibited  in 
ruminant  feed;  comments 
due  by  2-18-97;  published 
1-3-97 
Food  for  human  consumption: 
Potentially  hazardous  foods; 
transportation  and  storage 
requirements;  comments 
due  by  2-20-97;  published 
11-22-96 

INTERIOR  DEPARTMENT 
l.and  Management  Bureau 

Put>lic  administrative 

procedures: 

Introduction  and  generai 
guidance;  public  land 
records;  comments  due 
by  2-21-97;  published  12- 
23-96 
Wilderness  management; 

comments  due  t>y  2-18-97; 

published  12-19-96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Hoffmann's  rock-cress,  etc. 
(16  plant  taxa  from 

.  Northem  Channel  Islands, 
CA);  conrvnents  due  by  2- 
21-97;  published  1-22-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Civil  penalty  program; 
comments  due  by  2-19- 
97;  published  12-19-96 
Safety  and  polutkxi 
prevention  equipment; 
quality  assurance; 
comments  due  by  2-18- 
97;  published  12-18-96 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Freight  fcxwardng  facilities  for 
DEA  distributor  registrants; 
establishment;  comments 
due  by  2-18-97;  published 
12-18-96 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Coal  mine  safety  and  health: 
Occupatkxial  noise 
exposure;  comments  due 
by  2-18-97;  published  12- 
17-96 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Contractors  and  oWerors- 
Norvstatutory  certificatktn 
requirements  removed; 
comments  due  by  2-18- 
97;  published  12-18-96 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Ofnce 

0MB  personnel  as  witnesses 
in  litigation;  release  of 
official  information  and 
testimony;  comments  due  by 
2-18-97;  published  12-17-96 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Premium  payments: 
Submissxxi  of  records 
relating  to  premium  filings; 
commerrts  due  by  2-18- 
97;  published  12-17-96 

PERSONNEL  MANAGEMENT 
OFnCE 

Retirement: 

Civil  Service  Retirement 
System- 

Deciskxis  appealed  to 
Merit  Systems 
Protection  Board; 
comments  due  by  2-18- 
97;  published  12-19-96 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers- 
Power  circuit  breakers, 
disconnect  switches, 
current  and  potential 
transformers, 
autotransforrrter,  and 
surge  arresters; 
comments  due  by  2-18- 
97;  published  2-12-97 

SOaAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Aged,  blind,  and  disabled- 
Dedicated  accounts  and 
installment  payments  for 
past-due  t)enefits; 
comments  due  by  2-18- 
97;  published  12-20-96 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Merchant  marine  officers  and 
seamen: 

Commercial  vessel 
personnel;  chemical  drug 
and  akx)hol  testing 


programs;  dmg  testing  in 
foreign  waters;  comments 
due  by  2-18-97;  published 
12-18-96 

Uninspected  vessels: 

Commerical  Tishir^  industry 
regulations 

Correction:  comments  due 
by  2-20-97;  published 
12-27-96 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 

Aerospace  TechrK>k)gies  of 
Australia  Pty  Ltd.; 
comments  due  t>y  2-21- 
97;  published  12-10^ 

Airtxjs;  comments  due  by  2- 
18-97;  published  1-7-97 

Bell;  comments  due  by  2- 
21-97;  published  12-23-96 

Boeing;  comments  due  t>y 
2-18-97;  published  1-7-97 

Bufkhardt  Grob  Luft-und 
Raumfahrt;  comments  due 
by  2-21-97;  published  12- 
23-96 

Fokker  comments  due  by 
2-18-97;  published  12-19- 
96 

Jetstream;  comments  due 
by  2-18-97;  puWished  1-8- 
97 

Raytheon;  comments  due  by 
2-21-97;  published  12-23- 
96 

Class  E  airspace;  comments 
due  by  2-18-97;  published 
1-8-97 

Class  E  airspace;  correction; 
comments  due  t>y  2-18-97; 
published  1-8-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Fuel  ecorxxny  starxlards: 

Passenger  automobiles;  low 
volume  manufacturer 
exemptions:  comments 
due  t>y  2-21-97;  published 
12-23-96 

Motor  vetiicle  safety 
standards: 

Occupant  crash  protectkxv- 

Occupant  protection 
standard  and  smart  air 
bags;  techncal 
wortcshop;  comments 
due  by  2-21-97; 
published  1-21-97 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revisk)n  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sate  at  the  Government  Printing 

Office. 

A  "•"  pracadM  MCti  entry  that  is  now  available  on-line  through 

the  Government  Printing  Offlca's  GPO  Access  service  at  M^JI 

www.aocMS.gpo.gov/naratofr.  For  Information  about  GPO  Access 

caH  1-888-293^496  (toll  free). 

A  checklist  of  cunent  CFR  volumes  comprising  a  comptete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whch  is  revised  monthly. 

The  annual  rate  for  subscriptk>n  to  all  revised  volumes  is  $951.00 

domestic,  $237.75  additk>nal  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  512-1800 

froni  8:00  a.m.  to  4:W  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)  512-2250. 

TMIe  Slock  Number  Price       RevistonOete 


1, 2  (2  Reserved) {869-02S-00001-1) $4.25       Feb.  1,  1996 

3  (1995  Compiohon 
and  Ports  100  and 
101) ...» (869-028-00002-9) 22.00      '  Jan.  1,  1996 

4 - (869-O28-00003-7) 5i0        Jan.  1,  1996 

5  Pwte^ 

1-699 (869-028-00004-6) 26.00        Jon.  1,  1996 

700-1199 (869-028-O0005-3) 20.00        Jan.  1,  1996 

1200-End.  6  (6 
Reserved) (869-028^)0006-1)  —     25X» 


71 

0-26 (869-028-00007-0) 22.00 

27-45  (869-028-00008-8) 1 1.00 

46-51  (869-028-00009-6) 13.00 

52 (869^028-00010-0) 5.00 

53-209 ......  (869-028O001 1-8) 1 7.00 

210-299  .„ (86W)28-0001  W) 35.00 

300-399 (869-028-«013-4) 1 7.00 

400-699 (869-02K)0014-2) 22.00 

700-899 (869-028-00015-1) 25.00 

900-999 (869-028-00016-9) 30.00 

100(^-1 199 (869-028-00017-7) 35X)0 

1200-1499  (869-028^)0018-5) 29O0 

150(^1899 (869-028-OOOlW) 41 JM 

1900-1939 (869-028-00020-7) 16O0 

1940-1949  (869-028-00021-5)  „....  3100 

1950-1999  (869-028-O0022-3) 39O0 

2000-€nd (869-028-00023-1) 15.00 


•  Parts: 

1-199  .... 
20O-End 

10 


„..  (869-O28-0002S-8) 30.00 

....  (869-028-00026-6) 25.00 


0-50 (869^)28-00027-4) 30O0 

51-199 (86W)28-00028-2) 24.00 

200-399 (869-028-0002^1) 5.00 

400-499 (869-028-00030-*) 21.00 

500-End  (869-028-00031-2) 34.00 

11  ..(869^)28-00032-1) 15.00 


121 

1-199  ... 

200-219 

220-299 

300-499 

500-599 


,  (869-028-00033-9) 1200 

.  (869-O28-O0034-7) 17.00 

.  (869-0284)0035-5) 29.00 

(86^028-00036-3) 21.00 

.  (869-028-00037-1) 20O0 


Jan.  1,  1996 
Jaa  1,1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1,1996 
Jan.  1.1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1.  1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jan.  1,  1996 


(86W128-00024-0) 23O0       Jan.  1,  1996 


Jan.  1, 1996 
Jan.  1,  1996 

Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1,  1996 
Jan.  1,  1996 
Jaa  1,1996 

Jaa  1,1996 

Jaa  1,1996 
Jan.  1, 1996 
Jaa  1,1996 
Jaa  1,1996 
Jaa  1,1996 


TMe  Slock  Number 

600-€nd  (869-028-00038-0) 31.00 

13 (869-O28-0003»-8) 18.00 

1-59  (869-028-00040-1) 34.00 

60-139 (869-028-00041-0) 30.00 

140-199 (869-0284)0042-«) 13.00 

200-1 199 (869-028-00043-6)  ......  23.00 

1200-€nd (869-028-00044-4) 16.00 

15  Parts: 

0-299  (869-028-00045-2) 16.00 

300-799 (869-028-00046-1) 26.00 

800-End  (869-028-00047-9) 18.00 

18  Parts: 

0-149  (869-O28-00048-7) 6J0 

150^999 (869-0284)0049-5) 19.00 

1000-€nd - (869-O28-0005O-9) 26.00 

17  Parts: 

1-199  (869-O28-00052-5) 21.00 

200-239 (869-028-00053-3) 25.00 

240-€nd  (869-028-00054-1) 31.00 

18  Parts: 

1-149  (869-O28-00055-0) 17.00 

150-279 (869-028-00056-8) 12.00 

280-399 (869-028-00057-6) 13.00 

400-£nd  (869-028-00058-4) 11.00 

19  Parts: 

1-140 (86«l284X)059-2) 26.00 

141-199 _ (869-O28-0006O-6) 23.00 

200-End  (869-028-00061-4) -  12.00 

20  Parts: 

1-399 (86W)28-00062-2) 20.00 

•40O499 (869-028-00063-1) 35.00 

500-Cnd  _ (869-0284)0064-9) 32.00 


Jaa  1, 1996        21 


Jaa  1,  1996 
Mar.  1,  1996 

Jan.  1,  1996 
Jan.  1, 1996 
Jan.  1, 1996 
Jaa  1,1996 
Jaa  1, 1996 

Jan.  1, 1996 
Jan.  1, 1996 
Jan.  1,  1996 

Jaa  1,  1996 
Jaa  1, 1996 
Jaa  1, 1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1, 1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 

Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,1996 
Apr.  1, 1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 

Apr.  1,  1996 
Apr.  1,  1996 


•1^99  - (8694)28-00065-7) 16.00 

•100-169 _„ (86W)28-00066-5) 22.00 

•170-199 _ (8694)28-00067-3) 29O0 

•200-299 (8694)284)0068-1) 7O0 

•30O499 (86*4)28-00069-0) 50O0 

•500-599 (8694)28-00070-3) 28.00 

•600-799 (86W)28-00071-1) 8.50 

•800-1299 (869-028-000724)) 30.00 

•1300-£nd  .„ (8694)284)0073-6) 14O0 

22  Parts: 

1-299  _ (8694)28-00074-6) 36.00 

300-End  (8694)28-00075-4) 2100 

23 (86W)28-00076-2)  ......  21.00       Apr.  1,1996 

24  Parts: 

0-199  (869-028-00077-1) 30.00       May  1. 1996 

200-219 (869^)28-00078-9) 14.00       May  1,  1996 

220-499 (8694)28-00079-7) 13.00       May  1.  1996 

50O-699 ;  (8694)28-00080-1) 14.00       May  1,  1996 

700-899 (869^)28-00081-9) 13.00       May  1,  1996 

900-1699 (8694)284)0082-7) 21 OO       May  1,  1996 

1700-€nd (8694)28-00083-5) 14.00       May  1,  1996 

25 (869-028-00084-3) 32.00       May  1,  1996 

26Pwts: 

§§  1.O1-1.60 (869-028-00085-1) 21O0       Apr.  1, 1996 

§§  1.61-1.169 (8694)284)00864)) 34.00       Apr.  1, 1996 

§§  1.170-1  JOO (8694)284]0087-8) 24O0       Apr.  1,  1996 

§§1.301-1.400 (8694)284)0088-6)  ....;.  17.00       Apr.  1,  1996 

§§  1.401-1440 (86W)284)0089-4) 31.00       Apr.  1,  1996 

§§1441-1.500 (869-028-00090-8)  22.00       Apr.  1,  1996 

§§  1.501-1  A40 (8694)284)0091-«) 21.00       Apr.  1,  1996 

§§  1  A41-1.850 (8694)284)009W) 25.00       Apr.  1,  1996 

§§  1.851-1.907 (869-0284)0093-2) 2600       Apr.  1,  1996 

§§  1.908-1.1000 (86W)284)0094-1) 26O0       Apr.  1,  1996 

§§1.1001-1.1400 (8694)28-00095-9) 26O0       Apr.  1,  1996 

§§1.1401-End  (8694)28-00096-7) 35.00       Apr.  1,  1996 
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TNIt 


stock  Nufflbw 


J-29 (869-028-00097-4) 28A) 

30-39 {869-028-00098-3) 20A) 

40-49 (869-028-00099^1) 13.00 

50-299 . — (869-028^)0100-9) 14.00 

300-499 (869-028-00101-7) 25.00 

500-599 (869-028-00102-5) 6.00 

tOO-^ni  (869-028-00103-3) 8.00 

27  Parts: 

1-lW  (869-028^104-1) .. 

200-€nd (869-028-00105-0)  .. 


44.00 
13.00 

35.00 
30.00 


28  Parts: . 

1-42  !!!""!  (869-028-0010fr-8)  . 

43-end (869-028-00107-6)  . 

29  Parts: 

0^ (869-02W)0108-4) 26.00 

100-499 (869-028-00109-2) 12.00 

500-899 (869-028-001 10-6) 48.00 

900-1899 (869-028-001 1 1-4) 20J0O 

1900-1910  (§§1900  to 

1910.999) (869-O28-001 12-2) 43.00 

1910  (§§  1910.1000  to 

end)  (869-028-00113-1) 27.00 

191 1-1925 (869-028-001 14-9) 19O0 

1926 (869-028-001 15-7) 30.00 

1927-€nd (869-028-001 16-5) 38.00 

30  Parts: 

1-199  (869-028-00117-3)  .. 

200-699 (869-028-001 1*-1)  .. 

700-€nd  „ (869-028-00119^  .. 

31  Parts: 

0-199  (869-O2M)0120-3)  .. 

200-End (869-028-00121-1)  .. 

32  Parts: 

1-39,  Vol.  I „ 15.00 

1-39,  Vol.  II ]9xn 

1-39,  Vol.  lU 18.W 

42.00 
50.00 
34O0 
MOO 
28.00 
28.00 


3:rbo 

26.00 
38.00 

20.00 
33O0 


1-190  (869-028-00122-0) 

191-399  ..._ (86W)28-00123-B) 

40^629 (869^)2^00124-6) 

630-699 (869-028-00125^) 

700-799 (869-O28-00126-2) 

800-€nd  (869-028-00127-1) 

33  Parts: 

1-124  (869-028-00128-^ 

125-199 (869-028-00129-7)  . 

200-End  (869-02W)013(>-l)  , 

34  Parts: 

1-299 (869-028-00131-^  . 

300-399 (869-028-00132-7)  . 

400-End  (869-028-00133-5) . 

35 (869-028-00134-3) . 

1-199  (869-028-00135-1)  . 

200-End  (869-028-00136-0) . 

37 _...  (869-028-00137-8) . 

38  Parts: 

0-17 „ (869-028^)0138-6) . 

18-£nd „ (869-028-0013W) . 


26.00 
35.00 
32.00 

27.00 
27  A) 
46.00 

15.00 


20.00 
48.00 

24.00 


idJCO 
38.00 

39 (869-028-00140-8) 23.00 

40  Parts: 

•Wl  (869-028-00141-6) 50.00 

•52 (869-02M)0142^) 51J)0 

•5J-59  (869-028-00143-2) 14.00 

60  _.....  (869-028-00144-1)  47 JO 

•61-71  (869-02W0145-9) 47.00 

•72-80  (869-028-00146-7) 34.00 

•81-85  ..  (869-028-00147-5) 31.00 

86 (869-028-00148-3) 46O0 

•87-135 (869-028-00149^1) ......  35O0 


Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1,  1996 
Apr.  1.  1996 
Apr.  1,  1996 
*Apf.  1,  1990 
Apr.  1,  1996 

Apr.  1.  1996 
Apr.  1. 1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1.  1996 
July  1,  1996 

July  I,  1996 

July  1,  1996 
July  1,1996 
July  1,1996 
July  1,1996 

July  1,  1996 
July  1,1996 
July  1,  1996 

July  1,1996 
July  1,1996 

2July  1,1984 

2July  1.  1984 

'July  1,  1984 

July  1,  1996 

July  1,1996 

Julyl,  1996 

sjuly  1,  1991 

Jutyl,  1996 

July  1,1996 

July  1,1996 
Julyl,  1996 
July  1,1996 

July  1,1996 
July  1.1996 
Julyl,  1996 

Julyl,  1996 

July  I,  1996 
Julyl,  1996 

July  1,1996 

Julyl,  1996 
July  1,1996 

July  1,1996 

July  1,1996 
Julyl,  1996 
July  1, 1996 
JiiyI,  1996 
Julyl,  1996 
Julyl,  1996 
July  1,1996 
July  1,1996 
Julyl,  1996 


THto 


Slock  NumlMr 


•136-149 (869^128-00150-5) 35O0 

•150-189  ..,. ^.  (869-028-00151-3) 3300 

•190-259 (869-0284)0152-1) 22J)0 

•260-299 — (869-028-00153-0) 53O0 

•300-399 (869-028-00154-8) 28O0 

•WXM24 (869-028-00155-6) iiJOO 

•425-699 ... —  (869-028-0015^^) 3800 

•700-789 (86WI28-00157-2) 33J)0 

•790-Cnd (869-028-00158-7) 19O0 

41Chap«ara: 

1. 1-1  to  1-10 13J)0 

1,1-11  to  Appendix,  2  (2  Reserved) 13jOO 

3-6 .. 14jOO 

5 — • 4.50 

9 — 13jOD 

10-17  . „ 9.50 

18,  Vol.  I,  Ports  1-5 _. 13J)0 

18.  Vol.  II,  Ports  6-19 1100 

18,  Vol.  Ill,  Ports  20-52 „ yzM 

19-100  \ijoo 

1-100  (869-028-00159-9) 12J0 

101 (869-O28-O016O-2) 36« 

102-200 ^....  (869-028-00161-1) 17.00 

201-End  (8694)28-00162-9) 17.00 

42Part8: 

•J-399  (869-028-00163-7) .. 

•400-429 (86«l284]0164-5) .. 

•430-6x1 (869-028-00165-3)  .. 


32J0O 
34O0 
44O0 
43  Parte: 

•J-999  (869-028-00166-1) 30A) 

•1000-£nd (869-028-00167-0) ASM 


Julyl,  1996 
Julyl,  1996 
Julyl,  1996 
Aiy  1.1996 
July  1,1996 
July  1,1996 
Julyl,  1996 
Julyl,  1996 
J»iy  1.  1996 

'July  1,1984 

)July  1, 1984 

'July  1,  1984 

^Mif  1,  1984 

>JJy  1,  1984 

'July  1,  1984 

'July  1, 1984 

'Julyl,  1984 

'JiJy  1, 1984 

'Jiiy  1,  1984 

'July  1,  1984 

July  1,1996 

July  1,1996 

Jiiy  1,1996 

July  1,1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 


.  (869-028-00168-8) 3100       Oct.  1.  1996 


46  Parte: 

•1-199 (869-0284)0169-6) 

200-499 (869-028-00170-0) 

•500-1199 „.  (869-028-00171-8) 

•1200-End  .„ (8694)264)0173-1) 


28.00 
14.00 
30O0 
26J0O 


48  Parte: 

•1-40  (8694)284)0173-4) 26.00 

•41-69  (8694)284)0174-2) 21  JO 

•70-89  ....„ (8694)284)0175-1) 11.00 

•90-139 (8694)284)0176^ 26O0 

•140-155 (8694)28-00177-7) 15O0 

156-165 (869-0264)0179-1) 17.00 

•166-199 — (8694)284)0179^3) 22O0 

•200-499 (8694)28-00180-7) 21 OO 

••500-End (869-028-00181-5) }7J0O 


25.00 
21O0 
14J0 
33O0 
30.00 


47 

•0-19 (8694)264)0183-9) 

•20-39  (8694)264)0184-7) 

•40-69  (869-026-00185-5) 

•70-79  (8694)284)0185-8) 

•80-End  (8694)264)0187-1) , 


48  CtiafMera: 

•1  (Ports  1-51)  (8694)284)0187-4) 45.00 

•1  (Ports  52-99)  (8694)26-00189-8) 24J0 

•2  (Ports  201-251) (8694)284)0189-1) 22O0 

•2  (Ports  252-299) (8694)284)0190-4) 16O0 

•3-6 (8694)26-00192-8) 23.00 

•7-14 (8694)284)0192-1) 29.00 

15-28  „ (8694)284)0193-9) 3iJ0O 

•29-End  — (869-028-00194-7) 2SJ0 

49  Pane: 

•1-99 (8694)284)0195-5) .. 

100-177 „ (8694)264)0197-9)  .. 

•186-199 (8694)284)0197-1  ... 

•200-399  (8694)284)01984)) .. 

400-999 (8694)264)0200-2) .. 

•1000-1199  (8694)28-00200-5)  .. 

•1200-End (8694)284)0201-3) .. 


32.00 
34.00 
1400 
3900 
40.00 
23A) 
15O0 


Oct.  1.  1996 

♦Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1.  1996 

Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1995 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1995 
Oct.  1,  1996 
Oct.  1,  1996 
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TM* 


Stock  NufflbST 


Prte*      RavWonOala 


SO  Parts: 

)-199  (869-026^)0203-7) 26.00 

•200-699 ~ (869-026-0020*-5) 22D0 

•600-end - (869^26-00205-3) 27.00 

ere  Index  ond  Findngs  _ 

Aids (869m2«)0051-7) 35.00 

ComptBte  1997CF8jef 951.00 


Oct.  1, 1995 
Oct.  1,  1995 
Oct.  1. 1995 

Jon.  1. 1996 
.  1997 


1997 
1^ 
1996 
1995 


Microfictw  CR  Edition: 

Subscription  (mated  OS  issued) 247.00 

Indwidual  copies ~ 1-W 

Comptete  set  (one-time  moiing) 264.00 

Complete  set  (one-time  moiing) 264.00 

*  Bacouw  lillc  3  ii  on  annual  comptation,  ttis  vdume  and  oM  pf  evious  volumes 
tfKWid  bt  wtoinad  as  o  permanent  re<erenc*  source. 

»Jt»  JJf  1,  1985  e<«ion  d  32  CFR  Pats  1-189  coritoins  o  rxjte  only  to 
Pvh  1-39  nchnve.  Fa  the  M  texl  o«  me  Defense  Acquisilion  BegiMions 
n  Ports  1-39.  connil  the  ttvee  CFR  volumes  issued  oi  ol  Xly  1.  1984,  cortdning 

inO80  pQnS* 

>1he  Jiiy  1,  1986  edHion  o«  41  CFR  Chapters  1-lW  contoinj  a  note  only 
to  Choptos  1  to  49  Inclusive.  For  Ihe  M  lert  ol  procuement  reguMions 
r  Cheptos  1  to  49.  constil  the  eleven  CFR  volumes  issued  as  o(  My  I. 
1984  contoning  those  chapters. 

*No  amendments  to  ths  vdurm  were  promulgated  (*«ing  the  period  Apr. 
1.  1990  to  Mar.  31,  1996.  Ihe  CFR  votone  issued  Apri  1,  199a  should  be 


»No  amendmenis  to  this  volume  were  promulgaled  diaing  the  period  My 
1, 1991  to  June  30,  1996.  Ihe  CFR  volume  issued  July  1, 1991,  should  be  retained. 


♦No  amen*nenls  were  pronnigaled  during  the  period  October  1,  1995  to 
September  30, 1996.  The  CFR  volume  issued  October  1, 1995  should  be  retained. 


1997 


UMI 


Public  Papers 
of  the 

Presidents 
of  the 

United  States 

Annual  volumes  containing  the  public 
messages  and  statements,  news 
conferences,  and  other  selected  papers 
released  by  the  White  House. 

Volumes  for  the  following  years  are 
available;  other  volumes  not  listed  are 
out  of  print. 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56  00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 


PuUithed  by  ihc  Ofr.ce  of  Utc  Federal  Re|itler.  Natjoncl 
Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

J>.0.  Box  371954,  Pittsburgh,  PA  15250-7954 


(Rev.  9-96) 


Qrdor  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
Ucations  and  films,  and  many  other  areas  of  citizen  interest. 
The  \fanual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


m  aniTED  STATES 
OVERNMEhT  MAISUAL 
1996/97 


<36  per  copy 


Charge  your  ord&. 
It's  easy! 


MSff 


Pijeuc>TONS*P€BOOOiS«a£CTOONCPnoouCTS  . 

Ordv  Precassmg  Coda: 

*7917 

□  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1 996/97, 

S/N  069-000-00069-<i  at  «36  («45  foreign)  each.  ^ 

Total  cost  of  my  order  is  * •  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

1-n 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State,  Zip  code 


Daytime  phone  Including  area  code 


Purchase  order  number  (optional) 

PtvDtocopies  of  this  form  are  acceptable. 

Please  include  complete  order  form  with  your  payment. 


□  GPO  Deposit  Account 

□  VISA/  □  MasterCard 


i 


"1 — T 


(expiration  date)    Thank  you  for  your  order! 


Authorizing  signature 

Mail  orders  to:       Superintendent  of  Documents 
P.O.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:       (202)  51 2-2250 

Phone  orders  to:  (202)  512-1800 


8/96 


UMI 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Mttkly  OmpOalkm  m 

Presidential 
Documents 


Mtimter.  Janury  1.1,  I<n7 
■■^r>7-Mt 


This  unique  service  provides  up-Untate 
information  on  Presidential  policies 
and  announcenwnts.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  other 
Presidential  materials  released  t>y  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  PresMential  activittes  and 
White  House  announcements. 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  Natkxial  Archives  and 
Records  Administration. 


*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 
H's  Easy! 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

U  YES,  please  enter one  year  subscriptions  for  the  Weekly  CompBatkHi  of  Preridcatial  Dooacats  (PD)  so  I 

can  keep  up  to  date  on  Presidential  activities. 


□  $137.00  First  Class  Mail  Q  $80.00  Regular  Mail 


The  total  cost  of  my  order  is  $ . 


..  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  princj^  check  box  belsw: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  BMthod  of  payMeat: 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    |    |    |    fTI  -  D 


(Additional  address/attention  line) 


(Street  address) 


Q  VISA  □  MasterCard    1     1     1     1     1  (ennratioa) 

MINI      1  1  i  1  1  1  1  1  1  1  1  1  1 

(aty,Sute,  Zip  code) 


(I>aytime  phone  including  area  code) 


(Purdiase  order  no.) 


(Authorizing  signature)  i 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Rmoa) 
I9« 


The 

Federal  Register: 

What  It  k 

And 

How  To  Use  It 


Annoimdiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  die  User  of  die  Federal  Register— 
Code  of  Federal  Regulatioiis  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Ordv  procosing  code: 

•6173 

I I  YES,  please  send  me  the  following: 


i^  ^  J 


tz^ 


C/Miye  your  order. 
/t%EBsyf 
lb  fax  your  orders  (202)-512-2250 


copiM  ol  TH»  IMwri  RagMar-Whal  NI>andHaw1bUMll,al  $7j00  pw  copy.  Slock  No.  Oe9-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  oi  Fayment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


(Campany  or  Penooal  Name) 


(Please  type  or  print) 


LJ  GPO  Deposit  Account 


(>WditiaBal  addicss/anention  line) 


(Street  address) 


(City.  Stale.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 
Mqrirei 


YES    NO 
araiabie  to  other  maOen?  ED    D 


VISA  or  MasterCard  Account 

III       1       1       1   1   1   II   1       1      Mi 

— 1 — 1 1  (Credit  card  expiration  date)              Thank  you  for 

*  ■  '        ■*                                                   your  onur: 

(Authorizing  Signature) 


(Rev.  1-93) 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


BaATimj  ARTM  IT  TUP  SllPPRIMTPNDENT  OP  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  <the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Section  Affected) 
is  designcKJ  to  lead  users  of  tfte  Code  of 
Federal  Regulations  to  amerxiatory 
actions  put)lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  tt>e  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  canied 
primarily  under  the  names  of  ttie  issuing 
agencies.  Significant  sul)jects  are  canied 
as  cross-referer)ces. 
$25  per  year. 


A  tirxjing  ax)  is  included  in  each  publicalion  nvhich  lisis 
Fecleral  fiegisler  page  numbers  */iih  the  dale  ol  publication 
in  the  federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Ordv  ProoMsinQ  CodK 

*5421 


i^  ^  ^ 


I I    YES,  enter  the  following  indicated  sutKcriptions  for  one  year 


Charji9  your  order. 
IfsBuyt 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year. 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 

(Please  type  or  print) 

(Additional  address/anention  line) 

J 

(Street  address) 

(City,  Sute.  Zip  code) 

(Daytime  phone  including  area  code) 

For  privacy  <<fcfc  box  bdow; 

Q  Do  not  make  my  name  available  to  other  mailers 

C^keck  metkod  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account        L  i  1    1    1    1    1      - 

□  VISA  □  MasterCard   1    1    i    |    1  (eroiration) 

Mill          Ml 

(Purchase  order  no.) 


(Authorizing  signature)  \/97 

Thank  yarn  for  your  order! 

'  Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  1525(^7954 


INFORMATION  ABOUT  THE  8UPERINTEN0ENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  nodce  and  kMp  a  eood  thing  cominc.  To  keep  our  subscription 
prices  down,  the  Govenunent  Printing  Office  mails  each  subscriber  only  tme  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  Aat  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  Ms  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tiie  shown  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


............/  ...... 

•  •••• 

APR  SMZTH212J 

DEC97  R  1 

:AFRD0  SMITH212J 

DEC97RI 

JOHN  SMITH 

:jc»in  smith 

212  MAIN  STREET 

:  212  MAIN  STREET 

PORESTVILLE  MD  20747 

••••• 

:  PORESTVILLE  MD  20747 

•  ••• 

To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  senrice 
will  be  reinstated. 

lb  cfaange  your  addiess:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqoiR  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondeiice,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  die  order  form  provided  below. 


Superintendent  of  Documents  Subscflptlon  Older  Form     Chmgtyouroidm'. 


•5468 

UYcS|  please  enter  my  sUbscfiptions  as  folows: 


\^  ^  J 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  totatcost  of  my  order  is  $. 


..  (Price  irKludes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change  )  International  customers  please  add  25%. 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  da/7yon/K(FRDO),  at  $555  each  per  year. 

For  privacy;  check  iMx  betow. 

Q  Do  not  make  my  name  availat>le  to  other  mailers 

Check  method  of  payment 

Q  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account   I    I    I    I    I    lT~1-n 

QVISA      □  MasterCard    |    |    |    |    loxmratlon  date) 

I   I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I    I   I 

Thank  you  Hot  your  oidert 


Company  or  partonai  nama 


(Pltaai  typa  or  print) 


AddNlonal  addrata/attanUon  Ina 


Straat  addraaa 


CNy.SUta.Zlpooda 


DayUma  phona  indudino  araa  coda 


Rgchaaa  ordar  numbar  (opiionaQ 


Authorizlno  algnatufa 

Mai  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  R^  15250-7954 


1/97 


UMI 


ion 
a 


days 


lly. 
othe 


2-2250 
2-1800 

.ist 


lers 
nts 

D 

Bt«) 

m 


1/97 


7954 


UMI 


VOL 


Printed  on  recycled  paf>er 


UMI 


*1 


